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Presidential  Documents 


Title  3— 

The  President 


(FR  Doc  88-18649 
Filed  8-12-88;  4:14  pm) 
Billing  code  3195-01-M 


Presidential  Determination  No.  88-21  of  August  1,  1988 

Presidential  Certification  To  Permit  U.S.  Contributions  to  the 
International  Fund  for  Ireland 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  Section  5(c)  of  the  Anglo-Irish  Agreement  Support  Act  of  1986  (P.L 
99-415),  I  hereby  certify  that:  (1)  the  Board  of  the  International  Fund  estab- 
lished by  the  Anglo-Irish  Agreement  is,  as  a  whole,  broadly  representative  of 
the  interests  of  the  communities  in  Ireland;  and  (2)  disbursements  from  the 
International  Fund  (a)  will  be  distributed  in  accordance  with  the  principle  of 
equality  of  opportimity  and  nondiscrimination  in  employment,  without  regard 
to  religious  affiliation;  and  (b)  will  address  the  needs  of  both  communities  in 
Northern  Ireland. 

You  are  requested  to  report  this  determination  to  the  Congress  immediately. 

This  determination  shall  be  effective  immediately  and  shall  be  published  in 
the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  August  1,  1988. 
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Presidential  Documents 


TiUe  3— 

The  President 


Proclamation  5846  of  August  12,  1988 
National  Civil  Rights  Day,  1988 
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|FR  Doc.  88-18867 
Filed  8-15-88:  9.18  am] 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 

"U.  ... 

A  Proclamation 

The  people  of  the  United  States  owe  much  to  our  courageous  countrymen  over 
the  years  who  have  dedicated  their  hves  to  the  achievement  of  equal  rights, 
equal  opportunity,  equal  protection  of  the  law,  and  mutual  respect  and 
reconciliation.  These  Americans  have  reminded  us  that  the  promise  of  the 
Declaration  of  Independence  is  a  universal  and  eternal  one — that  God  has 
granted  everyone  alike  "certain  unalienable  Rights, .  .  .  among  these  .  .  .  Life, 
Liberty  and  the  pursuit  of  Happiness"  and  that  our  duty  and  privilege  as 
Americans  is  to  guard  and  guarantee  this  promise  always. 

The  protection  of  our  rights  requires  champions  in  every  generation.  Twenty- 
five  years  ago  this  month,  the  Reverend  Martin  Luther  King,  Jr.,  led  the  March 
on  Washington  In  the  cause  of  civil  rights  and  helped  awaken  among  his 
fellow  Americans  a  strong  and  true  sense  that  justice,  if  it  is  to  be  genuine, 
must  ever  be  color-blind.  The  anniversary  of  this  event  is  a  JTitting  time  for  all 
Americans  to  reflect  on  our  achievements  in  this  regard  and  to  recall  the  need 
for  continual  vigilance  and  constant  effort  in  behalf  of  the  promise  of  equality 
for  all.  ,        ,  , 

One  element  of  ensuring  the  promise  of  equality  is  effective  enforcement  of 
our  civil  rights  laws.  DistJimination  and  prejudice  have  no  place  in  American 
life.  The  more  we  contirrue  to  eliminate  all  traces  of  injustice  from  our  land 
and  to  foster  brotherhood,  the  more  we  can  truly  sing,  "from  every  mountain- 
side, let  freedom  ring." 

The  Congress,  by  House  Joint  Resolution  140,  has  designated  August  12, 1988, 
as  "National  Civil  Rights  Day"  and  authorized  and  requested  the  President  to 
issue  a  proclamation  in  observance  of  this  event. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  August  12, 1988,  as  National  Civil  Rights  Day.  I 
call  upon  the  people  of  the  United  States  to  observe  this  day  with  appropriate 
programs,  ceremonies,  and  activities,  including  a  pause  at  noon  for  a  moment 
of  silence  in  tribute  to  those  who  have  given  their  lives  to  secure  civil  rights 
for  all  Americans. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twelfth  day  of 
August,  in  the  year  of  ou'TLord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  St^es  of  America  the  two  hundred  and  thirteenth. 
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This  section  of  the   FEDERAL   REGISTER 
contains  regulatory  docunr>ents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
US.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of   new  books  are   listed  in  Vhe 
first  FEDERAL  REGISTER   issue  of  each 
week. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  11  and  25 

Implementation  of  the  Use  of  SF-86, 
"Questionnaire  for  Sensitive 
Positions" 

AGENCY:  Nucloar  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRG]  is  amending  its 
regulations  to  change  the  forms  required 
to  request  an  NRC  personnel  security 
clearance  and/or  material  access 
authorization  for  NRC  licensee 
personnel,  licensee  contractors  and 
other  persons  when  an  Office  of 
Personnel  Management  [OPM) 
background  investigation  is  necessary. 
The  OPM  has  stipulated  the  use  of  the 
SF-a6,  "Questionnaire  for  Sensitive 
Positions"  as  the  basis  for  their 
background  investigations.  Therefore, 
NRC  will  discontinue  use  of  the  NRC 
Form-1.  "Personnel  Security 
Questionnaire";  NRC  Form-259, 
"Authority  to  Release  Information  for  a 
Security  Clearance  Investigation";  and 
SF-85A,  "National  Agency  Check,  Data 
for  Nonsensitive  or  Noncritical-Sensitive 
Position."  These  forms  will  be  replaced 
by  the  SF-80. 

EFFECTIVE  DATE:  September  15, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  G.  Harbaugh,  Facilities  Security 
and  Operational  Support  Branch. 
Division  of  Security.  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Wrshington,  DC  20555, 
telephone  (301)  492-4128. 
SUPPLEMENTARY  INFORMATION:  Licensee 
personnel,  licensee  contractors,  and 
other  persons  who  require  access  to 
classified  information  must  be  granted 
an  NRC  personnel  security  clearance. 


Those  requiring  access  to  or  control  over 
special  nuclear  material  must  be  granted 
an  NRC  material  access  authorization. 
As  of  September  16, 1988,  the  Office  of 
Personnel  Management  (OPM)  will 
accept  only  the  Standard  Form  (SF)  86. 
which  will  serve  as  the  basis  for  the 
investigations  o^all  individuals 
requiring  such  clearances  and/or 
authorizations.  The  NRC  wiil 
discontinue  use  of  the  NRC  Furm-l, 
"Personnel  Security  Questionnaire"  and 
certain  other  related  forms.  Therefore, 
current  provisions  of  Parts  11  a.nd  25 
must  be  amended  to  reflect  changes  io 
form  requirements. 

Because  these  amendments  deal 
solely  with  agency  practice  and 
procedure,  the  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act  do  not  apply  pursuant  to 
5  U.S.C.  553(b)(A).  The  amendments  are 
effective  30  days  after  publication. 

Environmental  Impact:  Categorical 
Exclusion  ' 

The  NRC  has  determined  that  this 
final  regulation  is  the  type  of  action 
described  as  a  categorical  exclusion  in 
10  CFR  51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  The  0MB 
clearance  for  NRC  Form-1,  "Personnel 
Security  Questionnaire"  (3150-0048)  is 
being  discontinued  and  replaced  by  the 
SF-86,  "Questionnaire  for  Sensitive 
Positions"  which  has  been  approved  by 
OMB.  number  3206-0007. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final  rule. 
The  analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered. 
The  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room,  1717 
H  Street  NW.,  Washington,  DC.  Single 
copies  of  the  analysis  may  be  obtained 
from  Cynthia  G.  Harbaugh.  Division  of 
Security,  Office  of  Administration  and 
Resources  Management,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  telephone:  (301)  492-^128. 


List  of  Subjects 

70  CFR  Purt  11 

Itazardous  materials — transportation. 
Investigations.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Security  measures. 
Special  nuclear  material. 

10  CFR  Purt  25 

C'.as.sifipd  information.  Investigations. 
Penalty,  Reporting  and  recordkeeping 
rcquiiements.  Security  measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  552  and  553. 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Parts  11  and  25 

PART  11— CRITERIA  AND 
PROCEDURES  FOR  DETERMINING 
ELIGIBILITY  FOR  ACCESS  TO  OR 
CONTROL  OVER  SPECIAL  NUCLEAR 
MATERIAL 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

Authority:  Sec.  161.  68  Slat.  948.  as 
amended  (42  U.S.C.  2201):  sec.  201.  8b  SLil 
1242.  as  amended  (42  U.S.C.  5841). 

Section  11.15(e)  also  issued  under  set .  501. 
B5  Slat.  290  (31  U.S.C.  48,iat. 

2.  In  §  11.15  paragraphs  (b)  and  (c)  (1) 
and  (2)  are  revised  to  read  as  follows: 

§11.15    Application  for  special  nuclear 
material  access  authorization. 

«  «  *  •  * 

(b)  Applications  for  special  nuclear 
material  access  authorization  for 
individuals,  other  than  those  qualifying 
under  the  provisions  of  §  11.15(a)(2), 
must  be  made  on  forms  supplied  In  the 
Commission,  including: 

(1)  Questionnaire  for  Sensitive 
Positions  (SF-86,  Parts  1  and  2); 

(2)  Two  completed  standard 
fingerprint  cards  (FD-258); 

(3)  Security  Acknowledgement  (NRC 
Form  176): 

(4)  Other  related  forms  where 
specified  in  accompanying  instruction 
(NRC-254);  and 

(5)  A  statement  by  the  employer, 
prospective  employer,  or  contractor 
identifying  the  job  to  be  assigned  to  or 
assumed  by  the  individual  and  the  level 
of  authorization  needed,  justified  by 
appropriate  reference  to  the  licensee's 
security  plan. 
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(c)(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section.  NRC-U  and  R 
special  nuclear  material  access 
authorizations  shall  expire  5  years  ht>m 
the  date  of  issuance.  If  continued  NRC- 
U  and  R  special  nuclear  material  access 
authorization  is  required,  an  application 
for  renewal  must  be  submitted  at  least 
120  days  prior  to  its  expiration  date. 
Failure  to  make  a  timely  application  will 
result  in  expiration  of  special  nuclear 
material  access  authorization.  Special 
nuclear  material  access  authorization 
for  which  a  timely  application  for 
renewal  has  been  made  may  be 
continued  beyond  the  expiration  date 
pending  final  action  on  the  application. 
An  application  for  renewal  must 
include: 

(i)  A  statement  by  the  hcensee  that  at 
the  time  of  application  for  renewal  the 
individual's  assigned  or  assumed  job 
requires  an  NRC-U  special  nuclear 
material  access  authorization,  justified 
by  appropriate  reference  to  the 
licensee's  security  plan; 

(ii)  Questionnaire  for  Sensitive 
Positions  (SF-86.  Parts  1  and  2); 

(iii)  Two  completed  standard 
fingerprint  cards  (FD-258);  and 

(iv)  Other  related  forms  where 
specified  in  accompanying  NRC 
instructions  (NRC  Form  254). 

(2)  An  exception  to  the  NRC-U  special 
nuclear  material  access  authorization 
expiration  date  and  the  time  for 
submission  of  NRC-U  special  nuclear 
material  access  authorization  renewal 
applications  is  provided  for  those 
individuals  who  have  a  current  and 
active  DOE-Q  access  authorization  and 
who  are  subject  to  DOE  Selective 
Reinvestigation  Program  requirements. 
For  these  individuals,  the  time  for 
submission  of  NRC-U  special  nuclear 
material  access  authorization  renewal 
applications  may  coincide  with  the  time 
for  submission  to  DOE  of  the  SF-8e 
pursuant  to  DOE  Selective 
Reinvestigation  Program  requirements. 
The  licensee  may  submit  to  NRC, 
concurrent  with  its  submission  to  DOE, 
a  copy  of  the  SF-86  which  is  dated  and 
bears  an  original  signature  together  with 
the  forms  and  information  required  by 
paragraphs  (c)(1)  (i),  (iii)  Rnd  (iv)  of  this 
section,  as  the  supporting 
documentation  for  an  NRC-U  special 
nuclear  material  access  authorization 
renewal  application.  Any  NRC-U 
special  nuclear  material  access 
authorization  issued  in  response  to  a 
renewal  application  submitted  pursuant 
to  this  paragraph  will  not  expire  until 
the  date  set  by  DOE  for  the  next 
reinvestigation  of  the  individual 
pursuant  to  DOE's  Selective 
Reinvestigation  Program  (generally 
every  five  years).  At  that  time  (and  at 


the  time  of  each  subsequent 
reinvestigation  of  the  individual),  the 
licensee  may  again  submit,  concurrent 
with  its  submission  to  DOE,  a  copy  of 
the  SF-Se  which  is  dated  and  bears  an 
original  signature  together  with  the 
forms  and  information  required  by 
paragraphs  (c)(1)  (i).  (iii),  and  (iv)  of  this 
section  as  the  supporting  documentation 
for  the  renewal  application.  Failure  to 
file  such  a  renewal  application 
concurrent  with  the  time  for  submission 
of  an  individual's  SF-86  to  DOE 
pursuant  to  DOE  Selective 
Reinvestigation  Program  requirements 
will  result  in  the  expiration  of  the 
individual's  NRC  special  nuclear 
material  access  authorization.  NRC-U 
special  nuclear  material  access 
authorizations  for  which  timely 
applications  for  renewal  have  been 
made  may  be  continued  beyond  the 
expiration  date,  pending  final  action  on 
the  application. 


PART  25-ACCESS  AUTHORIZATION 
FOR  LICENSEE  PERSONNEL 

3.  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  Sees.  145. 161.  68  Stat  942. 948, 
as  amended  (42  U.S.C.  2165.  2201);  sec  201,  88 
Stat.  1242.  as  amended  (42  U.S.C  5841);  E.O. 
10865,  as  amended,  3  CFR  1959-1963  COMP.. 
P.  398  (50  U.S.C.  401,  note):  E.0. 12356,  47  FR 
14874.  April  6, 1982. 

Appendix  A  also  issued  under  96  Stat.  1051 
(31  U.S.C.  90n). 

For  the  purposes  of  sec.  223,  68  Stat  956,  as 
amended  (42  US.C.  2273);  {$  25.13.  25.17(a), 
25.33  (b)  and  (c)  are  issued  under  161i.  68 
Stat.  949.  as  amended  (42  U.S.C  2201(i)):  and 
SS  25.13  and  25.33(b)  are  issued  under  sec. 
leio,  68  Stat  950.  as  amended  (42  U.S.C. 
2201(0)). 

4.  In  §  25.8,  paragraph  (c)(1)  is  revised 
to  read  as  follows: 

§  2S.8    InformtkM)  coflcdiofl 
raquiremants:  0MB  approvaL 

(c)  •  •  • 

(1)  In  §  25.17.  SF-88  is  approved  under 
control  number  3206-0007. 

5.  In  S  25.17,  the  first  sentence  of 
paragraph  (c)(2)  is  removed  and 
paragraph  (c](l]  is  revised  to  read  as 
follows: 

§25.17    Approval  for  processing  applicant* 
f  or  accan  authortzatloa 

*        *        •        *        « 

(c)(1)  Each  personnel  security  packet 
submitted,  must  include  the  following 
completed  forms: 

(i)  Questionnaire  for  Sensitive 
Positions  (SF-86,  Parts  1  and  2); 


(ii)  Two  Standard  fingerprint  cards 
(FD-25e); 

(iii)  Security  Acknowledgment  (NRC 
Form  176);  and 

(iv)  Other  related  forms  where 
specified  in  accompanying  instructions 
(NRC-254). 

6.  In  S  25.27,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  25.27    Reopening  of  cases  in  wMch 
requests  for  access  auttwrizationa  are 
cancelled. 

***** 

(b)  Additionally,  if  90  days  or  more 
have  elapsed  since  the  date  of  the  last 
Questionnaire  for  Sensitive  Positions,  a 
complete  personnel  security  packet  (see 
S  25.17(c))  shall  be  executed  by  the 
individual.  The  NRC  Division  of 
Security,  based  on  investigative  or  other 
needs,  may  require  a  complete 
personnel  security  packet  in  other  cases 
as  well.  A  fee,  equal  to  the  amount  paid 
for  an  initial  request,  will  be  charged 
only  if  a  new  or  updating  investigation 
is  required. 

S25J»    [Amended] 

7.  Section  25.29  is  amended  by 
removing  the  words  "Personnel  Security 
Questionnaire"  from  the  first  sentence 
and  substituting  the  words 
"Questionnaire  for  Sensitive  Positions". 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  August  198a 

For  the  Nuclear  Regulatory  Commission. 
Victor  Stello.  Jr., 

Executive  Director  for  Operations. 
(FR  Doc.  88-18472  Filed  8-15-88;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  220 

[Reg.  T;  Docket  No.  R-0633] 

Credit  By  Brokers  and  Dealerr, 
Foreign  Sovereign  Debt  Securities 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTKMC  Final  rule. 

summary:  The  Board  is  adopting  an 
amendment  to  Regulation  T  that  will 
permit  broker-dealers  to  extend  "good 
faith"  loan  value  on  long-term  debt 
securities  issued  or  guaranteed  as  a 
general  obligation  by  a  foreign 
sovereign,  its  provinces,  cities  or  states, 
or  a  supranational  entity  if  there  is 
available  an  explicit  or  implicit  rating  of 
the  entity  in  one  of  the  two  highest 
rating  categories  by  a  nationally 
recognized  statistical  rating 


organization.  The  amendment  will 
provide  equitable  treatment  for  U.S. 
broker-dealers  who,  unlike  banks  and 
foreign  broker-dealers,  were  previously 
prohibited  from  extending  purpose 
credit  on  these  securities. 
EFFECTIVE  DATE:  September  15, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Homer,  Securities  Credit  Officer, 
or  Scott  Holz,  Attorney,  Division  of 
Banking  Supervision  and  Regulation, 
(202)  452-2781.  For  the  hearing  impaired 
only.  Telecommunications  Service  for 
the  Deaf,  Eamestine  Hill  or  Dorothea 
Thompson,  (202)  452-3544. 
SUPPUEMENTARY  INFORMATION:  The 
proposal  for  this  amendment  to 
Regulation  T  was  published  in  the 
Federal  Register  on  April  26, 1988  (53  FR 
14812).  Eighteen  comments  were 
received  on  the  proposal.  All  supported 
the  general  principle  of  permitting 
broker-dealers  to  extend  credit  on  highly 
rated  foreign  sovereign  debt  securities. 
Some  commenters  asked  for 
clarification  of  the  coverage  or 
suggested  changing  the  eligibility 
boundaries.  The  following  is  a  more 
detailed  discussion  of  those  comments. 

One  commenter  suggested  that  the 
definition  be  narrowed  to  eliminate 
basing  marginability  on  the  rating 
obtained  for  a  prior  issue.  The  Board 
believes  that  the  nature  of  margin 
account  practices  under  Regulation  T, 
the  flexibility  afforded  broker-dealers  in 
determining  "good  faith"  credit,  and  the 
relatively  high  rating  required  are 
sufficient  to  ensure  the  availability  of  a 
market  for  the  securities,  information  on 
the  issuer,  and  current  prices.  This 
commenter  also  noted  the  additional 
risk  associated  with  bonds  denominated 
in  foreign  currency  and  suggested  that 
perhaps  only  dollar-denominated  bonds 
should  be  permitted.  This  would  sharply 
narrow  the  range  of  bonds  eligible  from 
that  first  proposed  by  the  Board. 
Because  timely  information  on  exchange 
rates  is  readily  available,  no  problem  is 
foreseen  in  establishing  bond  prices  in 
dollars  (as  is  required  for  all  securities 
held  in  a  margin  account).  It  is  also 
expected  that  both  customers  and 
broker-dealers  will  appreciate  that  the 
purchase  of  these  securities  carries  an 
element  of  exchange-rate  risk. 

A  comment  from  a  rating  service 
suggesting  the  use  of  two  ratings  instead 
of  one  was  not  followed  because  it  was 
believed  that  the  proposed  rating 
criterion,  which  was  patterned  after  the 
one  used  by  Congress  for  "mortgage 
related  securities,"  is  appropriate  for 
foreign  sovereign  debt  securities.  In 
many  instances,  foreign  sovereign  debt 
ratings  are  available  from  two  agencies, 
although  in  others  only  one  rating  is 


available.  Under  Regulation  T,  lenders 
are  always  free  to  impose  more  stringent 
s*sndards  than  the  rule  requires  and 
could  require  two  ratings  as  a  condition 
of  making  credit  available. 

In  response  to  a  comment  asking  for 
specific  inclusion  of  language  covering 
municipalities  and  other  subdivisions, 
the  word  "cities,"  used  in  its  generic 
sense,  has  been  added  to  the  entities 
covered  by  the  rule.  This  same 
commenter  suggested  additional 
language  to  define  the  term  guaranty  to 
cover  situations  where  an 
instrumentality  acts  as  agent  for  its 
sovereign  or  where  the  related  sovereign 
is  under  some  other  obligation  to 
provide  funds  for  the  instrumentality 
and  meet  its  obligations.  Cases  where 
the  issuing  instrumetality  acts  as  agent 
for  the  sovereign  are  believed  to  be 
covered  by  this  amendment.  Other  types 
of  guarantees  will  be  reviewed  by  Board 
staff  on  a  case-by-case  basis. 

Regulatory  Flexibility  Act 

The  Board  beheves  there  will  be  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

No  additional  reporting  requirements 
or  modification  to  existing  reporting 
requirements  are  proposed. 

List  of  Subjects  in  12  CFR  Part  220 

Banks,  Banking,  Brokers.  Credit. 
Federal  Reserve  System,  Margin 
requirements,  Investments,  Reporting 
and  recordkeeping  requirements. 
Securities. 

For  the  reasons  set  out  in  this  notice, 
and  pursuant  to  the  Board's  authority 
under  sections  3,  7,  8, 17,  and  23  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.C.  78c,  78g,  78h,  78q 
and  78w),  12  CFR  Part  220  is  amended  to 
read  as  follows: 

PART  220— [AMENDED] 

1.  The  authority  citation  for  Part  220 
continues  fo  read  as  follows: 

Authority:  15  U.S.C.  78c,  78g,  78h.  78q,  and 
78w. 

2.  Section  220.2  is  amended  by  adding 
a  new  paragraph  (r)(4)  to  read  ((r) 
introductory  text  is  republished): 

§  220 J    Definitions. 

*  •  *  *  • 

(r)  "OTC  margin  bond"  means:  *  *   * 

(4)  A  debt  security  issued  or 
guaranteed  as  a  genera!  obligation  by 
the  government  of  a  foreign  country,  its 
provinces,  states,  or  cities,  or  a 
supranational  entity,  if  at  the  time  of  the 
extension  of  credit  one  of  the  following 
is  rated  in  one  of  the  two  highest  rating 


categories  by  a  nationally  recognized 
statistical  rating  organization: 

(i)  The  issue, 

(ii)  The  issuer  or  guarantor 
(implicitly),  or 

(iii)  Other  outstanding  unsecured  long- 
term  debt  securities  issued  or 
guaranteed  by  the  government  or  entity. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  August  10. 1988. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  88-18418  Filed  8-15-88;  8:45  amj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  338 
Fair  Housing 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Final  rule. 

summary:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  is 
amending  §  338.1(f)  of  its  regulations  to 
eliminate  improvement,  maintenance 
and  repair  loans  from  existing  "home 
loan"  data-gathering  requirements. 
Home-equity  loans  for  these  purposes 
would  also  be  eliminated.  The  original 
definition  of  home  loan,  which  was 
adopted  in  1978,  has  expanded  in  scope 
beyond  its  original  intent  wilh  the 
development  and  rapidly  increasing  use 
of  secured,  open-end.  home-equity  loan 
products.  This  amendment  brings  more 
uniformity  to  fair  housing  lending  data 
requirements  among  federal  bank 
regulators  and  should  result  in 
administrative  cost  savings  for  both  the 
FDIC  and  state  nonmember  banks.  This 
amendment  is  expected  to  reduce  the 
n.Tperwork  burden  on  the  banking 
industry  without  impairing  enforcement 
of  fair  housing  lending  laws. 

DATES:  Effective  30  days  after 
publication  in  the  Federal  Register,  with 
state  nonmember  banks  having  the 
option  of  continuing  to  comply  with  the 
FDIC's  current  rule  and  existing 
interpretations  until  180  days  after 
publication  in  the  Federal  Register.  This 
latter  option  is  presented  in  order  to 
provide  banks  sufficient  lead  time  in 
which  to  phase-out  pre-prinled 
application  forms. 

FOR  FURTHER  INFORMATION  CONTACT 

Partricia  A.  McCormick,  Fair  Lending 
Analyst,  Office  of  Consumer  Affairs  (1- 
800^24-5488  or  1-202-898-3538). 
Federal  Deposit  Insurance  Corporation, 
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550 17th  Street  NW.,  Washington.  DC 

20429. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Ofnce  of  Management  and  Budget  in 
accordance  %viUi  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3504(h]]  under  control  number  3064- 
0046.  [The  estimated  average  burden 
associated  with  the  collection(s)  of 
information  in  this  final  rule  is  8  hours 
per  recordkeeper.] 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  ]ohn  R.  Keiper,  Jr.,  Assistant 
Executive  Secretary,  Room  6108,  Federal 
Deposit  Insurance  Corporation, 
Washington,  DC  20429,  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  the  Federal  Deposit 
Insurance  Corporation. 

Background 

Part  33a  12  CFR  Part  338.  is  the 
FDIC's  fair  bousing  regulation.  It  applies 
to  all  state-chartered  banks  which  are 
insured  by  the  FDIC  but  which  do  not 
belong  to  the  Federal  Reserve  System 
("state  nonmember  banks"). 

Part  338  implements  the  Fair  Housing 
Act  (FHA).  42  U.S.a  3533(a],  3535(c).  & 
3601-19  and  the  Equal  Credit 
Opportunity  Act  of  1974  ("ECOA")  (15 
U.S.C  1691-Olf),  in  accordance  with  the 
Federal  Reserve  Board's  (FRB) 
Regulation  B,  12  CFR  Part  202.  Section 
338.4  also  spells  out  the  monitoring 
responsibilities  delegated  to  the  FDIC  in 
S  202.13  of  Regulation  B. 

Part  338  has  two  main  purposes,  each 
related  to  the  ECOA  and  to  the  FHA. 
The  ECOA  forbids  banks  (and  all  other 
creditors)  from  engaging  in  unlawful 
discrimination  in  making  loans  generally 
and  commands  the  Federal  Reserve 
Board  (FRB)  to  write  ECOA's 
implementing  regulation.  IS  U.S.C.  1691 
and  ie91b.  The  FRB's  Regulation  B 
speciRes  data-gathering  rules  for  most 
consumer  loans.  But.  in  the  case  of  loans 
related  to  the  purchase  or  refinancing  of 
the  borrower's  dwelling,  the  FRB's  rules 
(Section  202.13(d))  specify  that  sister 
federal  financial  regulatory  agencies 
have  the  option  of  requiring  the 
institutions  they  supervise  to  comply 
with  the  requirements  contained  in  Parts 
(a),  (b)  and  (c)  of  i  202.13  as  written  or 
of  substituting  a  monitoring  program  of 
their  own  which  imposes  requirements 
that  include,  at  a  minimum,  these  same 
requirements.  See  12  CFR  202.13.  In 


exercising  this  option,  the  FDIC  adopted 
Section  4  of  Part  338  in  1978.  The  FHA 
forbids  banks  (and  certain  other 
creditors)  from  engaging  in  unlawful 
discrimination  in  making  housing 
related  loans.  42  U.S.C.  3605.  Part  338 
helps  to  provide  the  monitoring 
information  and  certain  other 
information  needed  to  enforce  that 
prohibition. 

The  existing  Part  338  requires  state 
nonmember  banks  to  collect  certain 
information  from  all  applicants  for  a . 
"home  loan."  Part  338  originally  depAed 
a  home  loan  as  follows:  y 

"Home  loan"  means  any  extension  bf 
credit  relating  to:  \ 

(1)  The  purchase  or  construction  of  or  the 
refinancing  for  a  dwelling  which  is  or  wUl.be 
comprised  of  one  to  four  residential  unitm  ht 
least  one  of  which  the  applicant  intends  to 
occupy  as  a  principal  residence,  and  which 
secures  or  will  secure  the  extension  of  credit; 
or 

(2)  The  improvement,  repair,  or 
maintenance  of  a  dwelling  which  is 
comprised  of  one  to  four  residential  units,  at 
least  one  of  which  the  applicant  intends  to 
occupy  as  a  principal  residence,  and  which 
secures  or  will  secure  the  extension  of  credit. 
12  CFR  338.1(f). 

CurrenUy,  every  state  nonmember 
bank  that  receives  a  home  loan 
appUcation  must  request  and  retain 
information  regarding  the  applicant's 
race/national  origin,  sex,  marital  status 
and  age  (hereafter  referred  to  as 
monitoring  information).  12  CFR 
33&4(a)(l)(i)  &  (2)(i).  State  nonmember 
banks  with  assets  exceeding  $10  million 
and  having  an  office  in  a  primary 
metropolitan  statistical  area, 
metropolitan  statistical  area,  or 
consolidated  metropolitan  statistical 
area  must  collect  additional  data.  The 
extra  data  include,  but  are  not  limited 
to,  the  applicant's  total  assets  and 
liabilities,  the  purchase  price  or  current 
market  value  of  the  property,  and  the 
property's  census  tract.  Id.  33&4(a)(2)(ii). 
Certain  state  nonmember  banks  that 
collect  the  additional  information  must 
also  record  monitoring  information  on  a 
log-sheet  of  home  loan  applications  on  a 
branch-by-branch  basis.  Id. 
338.4(a)(2)(iv). 

A  state  nonmember  bank  must  ask  for 
this  monitoring  information  during  the 
initial  contact  with  the  home  loan 
applicant.  Id.  338.4(a](2)(ii)  ft  (2)(iii)(A). 
"The  bank  must  retain  the  information  on 
file  for  25  months  after  notifying  the 
applicant  of  the  action  taken  on  the 
application.  Id.  338.4(c). 

FDIC  Proposal 

On  August  18, 1987  (52  FR  30928)  the 
FDIC  published  for  public  comment  a 
proposed  rule  to  amend  the  definition  of 


"home  loan".  The  FDIC  indicated  at  that 
time  that  the  proposed  amendment,  if 
approved  by  the  FDIC  Board  of 
Directors,  would  make  necessary  certain 
technical  and  conforming  changes  to 
eliminate  language  which  would  become 
superfluous  to  Part  338. 

The  proposed  rule  presented  was 
written  as  follows: 

"Home  loan"  means  any  extension  of 
credit  the  primary  purpose  of  which  is  the 
purchase  or  construction  of  or  the  refinancing 
for  a  dwelling  that  secures  or  will  secure  the 
extension  of  credit,  which  dwelling  is  or  will 
be  comprised  of  one  to  four  residential  units, 
at  least  one  of  which  the  applicant  intends  to 
occupy  as  a  principal  residence. 

In  order  to  conform  more  precisely  to 
the  wording  in  S  202.13  of  Regulation  B, 
the  following  minor  revisions  in 
language  have  been  made. 

"Home  loan"  means  any  extension  of 
credit  the  primary  purpose  of  which  is  the 
purchase,  construction,  or  refinancing  of  a 
dwelling  that  secures  or  will  secure  the 
extension  of  credit  which  dwelling  is  or  will 
be  comprised  of  one  to  four  residential  units, 
at  least  one  of  which  the  applicant  intends  to 
occupy  as  a  principal  residence. 

Reasons  for  the  Proposed  Change 

in  the  published  proposal,  the  FDIC 
cited  three  reasons  for  changing  the 
definition  of  "home  loan": 

(1)  To  bring  the  FDIC's  data-gathering 
requirements  into  line  with  those  of  the 
Comptroller  of  the  Currency  ("OCC") 
and  the  FRB.  Neither  agency  applies  the 
data-gathering  requirements  to  loans 
made  for  improving,  repairing,  or 
maintaining  the  borrower's  dwelling 
(herein  referred  to  generally  as  "home 
improvement  loans"). 

(2)  To  remove  "home  equity"  loans 
from  the  FDIC's  Part  338  data-gathering 
requirement.  Home-equity  loans  are 
general-purpose,  open-end  loans 
secured  by  the  borrower's  dwelling.  The 
FDIC  does  not  believe  that  the  FHA  was 
meant  to  apply  to  loans  of  this  kind,  or 
that  it  is  useful  to  distinguish  home- 
equity  loans  from  other  kinds  of  general 
purpose,  open-end  consumer  credit. 

(3)  To  eliminate  the  FDIC 
recordkeeping  requirements  that  have 
not  proven  useful.  Although  the  FDIC 
has  monitored  home  improvement  loans 
for  several  years,  the  number  of 
complaints  alleging  unlawful 
discrimination  in  making  such  loans  has 
been  very  small. 

The  primary  reason  for  the  proposal  is 
to  establish  more  imiformity  with 
similar  regulations  of  sister  federal 
financial  regulators.  As  stated  in  the 
proposed  rule,  neither  the  OCC  nor  the 
FRB  require  lenders  to  obtain  monitoring 
information  on  home-equity  loans  for 
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the  purpose  of  home  improvement, 
repair  or  maintenance.  The  OCC 
imposes  the  special  monitoring 
information  requirement  only  in  the  case 
of  loans  made  "for  the  purchase, 
permanent  financing  for  construction,  or 
the  refinancing  of  the  borrower's 
residence."  12 CFR  27.2(f).  The  FRBs 
parallel  monitoring  information 
requirement  applies  only  to  loans 
"primarily  for  the  purchase  or 
refinancing"  of  the  borrower's 
residence.  Id.  202.13(a]. 

On  March  30, 1988  the  FRB  approved, 
after  consideration  of  comments 
received  from  the  public,  the  following 
revision  to  the  Official  Staff 
Commentary  concerning  the  Regulation 
B  §  202.13  monitoring  information 
collection  requirements:  "An  application 
for  an  open-end  home  equity  line  of 
credit  is  not  subject  to  this  section 
(202.13]  unless  it  is  readily  apparent  to 
the  creditor  where  the  application  is 
taken  that  the  primary  purpose  of  the 
line  is  for  the  purchase  or  refinancing  of 
a  principal  dwelling."  With  most  home- 
equity  type  loans  thus  exempted,  a  non- 
uniformity  between  the  FRB  and  the 
FDIC  requirements  becomes 
conspicuous.  Without  FDIC  proposed 
changes,  state  nonmember  bankers  may 
mistakenly  believe  they  are  in 
compliance  with  existing  Part  338  when 
they  comply  with  the  open-end,  home- 
equity  loan  requirements  of  ReguJation 
B. 

Due  to  the  time  and  care  necessary  to 
review  and.  where  necessary  to  record 
existing  Part  338  monitoring  information 
and  additional  data  collecting 
requirements,  state  nonmember  banks 
are  placed  at  a  competitive 
disadvantage.  In  1988,  according  to 
aggregate  Home  Mortgage  Disclosure 
Act  ("HMDA")  data,  approximately  29% 
(107,458]  of  seciu^d  home  loans 
originated  by  FDIC  supervised  banks 
were  home  improvement  loans. 
Generally,  home-equity  loans  are  not 
included  in  the  HMDA  improvement 
reporting. 

Home-equity  loans  continue  to  be  the 
fastest-growing  U.S.  consumer  loan 
product.  At  the  end  of  1987.  32  percent 
of  commercial  banks  offered  such  loans, 
representing  borrowing  by  consumers  of 
$30.4  billion  (see  "Home  Equity  Lines  of 
Credit"  by  Glenn  B.  Canner.  James  T. 
Fergus,  and  Charles  A.  Luckett,  p.  367. 
The  Federal  Reserve  Bulletin,  June, 
1988).  A  survey  of  users  indicated  that 
25%  intended  a  first  use  of  the  home- 
equity  account  to  be  for  home 
improvement;  19%  indicated  a  later  use 
for  this  purpose  (Canner,  et  al.,  p.  365). 
The  authors  reported  (pp.  361-362)  that 
home-equity  loans  have  become 


increasingly  popular  with  borrowers 
because:  (1)  Of  certain  tax  revisions 
affecting  the  deductibility  of  interest 
paid  on  consumer  credit;  (2)  finance 
rates  are  more  attractive  than  for 
alternative  loan  products;  and  (3)  the 
intensive  marketing  programs  initiated 
by  lenders,  including  price  concessions. 
Such  loans  have  become  increasingly 
popular  with  lenders  because:  (1)  they 
carry  a  relatively  low  risk  of  loss  from 
default  (i.e.,  the  loan  is  secured  by  the 
borrower's  home);  (2)  home-equity  loans 
reduce  further  loan  origination  costs  and 
help  to  estabUsh  a  long-term 
relationship  with  the  borrower  (3) 
variable-rate  pricing  reduces  loss  risk; 
and  (4)  such  customers  tend  to  be  of 
higher-income  and  of  higher  educational 
achievement  than  for  homeowners 
without  home-equity  accounts  (Canner, 
et  al,  pp.  364  and  368). 

The  FDIC  has  come  to  recognize  that 
including  open-end,  home-equity  loans 
(which  have  as  their  purpose  home 
improvement)  within  the  scope  of  Part 
338  causes  special  problems  for  both 
consumers  and  bankers.  For  example, 
both  bankers  and  borrowers  generally 
regard  these  lines  of  credit  as  a  variety 
of  consumer  loans — albeit  with  a  highen^ 
degree  of  security  for  the  lender — ratm 
than  as  residential  real  estate  loans^ 
While  it  is  comparatively  easy  to    ' 
determine  the  purpose  of  a  closed-end 
loan  at  the  time  the  loan  is  made  and  to 
segregate  home  loans  from  other  loans 
at  that  time,  this  is  not  as  easy  in  the 
case  of  open-end,  home-equity  loans. 
For  such  loans,  banks  do  not  typically 
place  any  constraints  on  the  intended 
use  of  the  loan  proceeds;  borrowers 
want  the  funds  for  a  variety  of  purposes, 
often  yet  to  be  determined.  In  short,  the 
borrower's  implied  primary  purpose  in 
taking  out  a  home-equity  loan  is  simply 
to  gain  additional  liquidity.  This  remains 
true  even  if  the  borrower  happens  to 
draw  upon  it  to  reduce  or  pay  off  a 
mortgage  loan.  To  require  loan 
applicants  to  identify  a  purpose  for 
open-end  credit  other  than  that  of 
accessing  a  line  of  credit  when  the 
purpose  has  no  bearing  on  the  loan 
decision  is  confusing  to  such  applicants. 

Bankers  have  reported  to  the  FDIC 
that  the  process  of  requesting  the 
monitoring  information  is  combersome 
and  confusing  in  the  case  of  home- 
equity  loans  and  tends  to  deter 
consumers  from  supplying  the 
information  voluntarily.  The  loan 
application  must  indicate  that  the 
monitoring  information  is  being 
requested  by  the  federal  government  for 
compliance  with  statutes  that  prohibit 
creditors  from  discriminating  against 
applicants  on  certain  bases.  But  at  the 


same  time,  the  current  application  must 
also  explain  that  the  monitoring 
information  is  only  requested  when  the 
home-equity  loan  is  a  home 
improvement  type  loan.  In  effect,  to 
avoid  supplying  monitoring  information, 
borrowers  are  given  an  incentive  to 
avoid  labeling  a  home-equity  loan  as  a 
home  improvement  loan. 

In  addition  to  the  foregoing,  the  FDIC 
has  found  the  current  data-monitoring 
requirements  to  be  only  marginally 
useful  in  the  case  of  home-equity  loans. 
Banks  generally  advertise  these  loans  in 
the  media,  and  offer  to  mail  the 
customer  a  loan  application  on  request 
This  procedure  reduces  the  likelihood  of 
certain  types  of  unlawful  discrimination 
e.g.,  race  and  sex  discrimination  based 
on  visual  observation.  Imposing  the  data 
monitoring  requirements  could 
conceivably  be  counterproductive  in 
some  instances,  since  the  lender  would 
not  always  otherwise  be  aware  of  the 
applicant's  race  or  sex. 

Principal  Issues  Raised  in  the  Comment 
Letters 

The  following  were  suggested  as 
issues  for  comment  in  the  request  for 
pubhc  comment  regarding  the  FDIC's 
proposed  revisions  to  Part  338: 

Issue  1:  From  all  interested  parties, 
general  comments  regarding  the 
proposal  to  delete  home  improvement 
repair  and  maintenance  loans  from 
inclusion  under  the  definitions  of  section 
338.1(f]  and  specifically  any  comments 
which  would  support  or  challenge  the 
"Reasons  for  the  Proposal." 

Issue  2:  From  the  standpoint  of 
consumer  and  civil  rights  groups  and 
banks,  comments  would  be  helpful 
regarding  perceived  possible  effects  on 
bank  compliance  with  fair  housing 
lending  laws  of  omitting  home 
improvement  repair,  and  maintenance 
loans  from  the  scope  of  Part  338. 

Issue  3:  From  the  standpoint  of  banks, 
conunents  on  the  following  would  be 
helpful: 

a.  What  specific  problems,  if  any, 
have  banks  had  in  complying  with  the 
information  recording  requirements  of 
Part  338  regarding  home  improvement 
repair  and  maintenance  loan  applicants 
for  both  secured  closed-end  and  open- 
end  (i.e.,  home  equity)  loans? 

b.  How  many  hours  or  staff  time  are 
estimated  to  be  required  in  a  year  to 
comply  with  the  information  recording 
requirements  for  home  improvement 
repair  and  maintenance  loan  applicants 
for  both  secured  closed-end  and  open- 
end  loans?  What  are  the  estimated 
dollar  costs?  Please  explain  the  way  in 
which  these  estimates  were  computed. 
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The  FDIC  received  73  public  comment 
letters,  69  of  which  were  in  support  of 
the  proposed  amendment  and  four  of 
which  were  opposed.  Of  these  73,  64 
were  from  financial  institutions  (with 
only  one  opposed  to  the  proposal);  six 
were  from  trade  associations  (none 
opposed);  one  was  from  an  agency  of 
the  federal  government  (opposed);  and 
two  were  from  community  advocacy 
groups  (both  opposed).  No  new 
documented  information  concerning  the 
proposed  changes  was  received. 

Evaluation  of  Comments 

Issue  1:  Narrowing  the  Definition  of 
Home  Loan 

One  opposing  respondent  replied  that 
the  narrowing  of  the  defmed  scope  of 
loans  covered  for  purposes  of 
recordkeeping  does  not  fully  reflect  the 
intent  of  Congress  in  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (the  Fair 
Housing  Act).  This  respondent  also 
stated  that  the  subject  proposal,  if 
adopted,  would  give  rise  to  substantial 
confusion  regarding  the  nature  of 
discriminatory  financing  activities 
prohibited  under  section  805  of  the  Fair 
Housing  Act  (42  U.S.C.  3605).  The  FDIC 
believes  neither  of  those  two  points  to 
be  the  case.  First,  open-end,  home- 
equity  loans  did  not  generally  exist  in 
1968  when  the  Fair  Housing  Act  was       -■• 
enacted.  Secondly,  the  recordkeeping 
requirements  of  Part  338  are.  in  point  of 
fact,  a  substitute  monitoring  program 
adopted  under  ECOA's  Regulation  B, 
§  202.13.  Within  §  338.4(d)  it  is  stated 
that  a  bank  collecting  the  data  in 
compliance  with  §  338.4  will  be  in 
compliance  with  the  recordkeeping 
requirements  of  9  202.13  of  Regulation  B. 
To  the  extent  this  is  the  case,  the  extant 
proposal  is  not  an  explicit  or  implicit 
comment  upon  the  nature  or  scope  of 
discriminatory  financing  activities 
prohibited  under  the  Fair  Housing  Act. 
Section  338.4  speaks  primarily  to  ECOA 
and  secondarily  to  the  Fair  Housing  Act. 

Another  respondent  writing  in 
opposition  to  die  proposed  change, 
stated  that  since  home-equity  loans  are 
secured  by  real  estate,  homes  owned  by 
minorities  or  located  in  older  or 
predominantly  minority  neighborhoods 
could  be  viewed  as  of  less  value  or  less 
marketable  than  comparable  properties 
located  elsewhere.  This  respondent 
argued  that  the  lender's  decision  as  to 
whether  or  not  to  extend  a  home-equity 
loan  and,  if  so,  on  what  terms,  is  based 
on  the  lender's  assessment  of  the  value 
and  marketability  of  the  underlying  real 
estate.  This  respondent  contended  that 
because  home-equity  loans  are  based  on 
homes,  they  are  much  more  comparable 
to  mortgages  than  they  are  to  other 


forms  of  open-end  credit.  Another 
respondent  agreed  with  this  view  and 
further  stated  that  a  failure  to  provide 
equity  lines  in  a  particular  area  may 
give  rise  to  claims  of  redlining  and 
denials  of  services  in  connection  with 
dwellings  under  Section  804  and  805  of 
the  Fair  Housing  Act. 

The  FDIC  believes  that  secured,  open- 
end,  home-equity  loans  having  an 
acknowledged  purpose  of  home 
improvement  are  more  akin  to 
traditional  consumer  lending  than  to 
mortgage  lending  and  can  be  monitored 
and  enforced  according  to  procedures 
that  die  FRB  mandates  and  the  FDIC 
uses  for  other  consumer  loans.  The  FRB, 
which  has  rulemaking  authority  for 
ECOA  and  periodically  updates 
Regulation  B,  relying  in  part  on  the 
public  comment  process,  has  recenUy 
elected  to  generally  exclude  these 
categories  (i.e.,  home-equity  and  home 
improvement)  from  the  scope  of  the 
monitoring  information  categories  just 
as  it  has  for  non-secured  credit 
generally.  Also,  to  the  extent  that  open- 
end,  home-equity  loans  are  not  easily 
differentiated  by  purpose  (since  the 
primary  purpose  of  such  loans  is 
liquidity),  the  FDIC  believes  the  home 
improvement-type  categories  should  be 
deleted  from  the  scope  of  the  definitions 
of  home  loan. 

Another  opposing  respondent 
indicated  that  significant  lending 
discrimination  exists  with  regard  to 
home-improvement  and  home-equity 
loans.  This  respondent  cited  one  case 
where  a  lender  denied  home-equity  loan 
applicants  or  offered  reduced  loan 
amounts  (relative  to  the  applicant's 
equity  in  the  property  and  relative  to  the 
bank's  advertised  loan  policy)  allegedly 
on  the  basis  of  race. 

The  FDIC  has  no  record  of  any  state 
non  member  bank  engaging  in  such 
practices.  The  FDIC  maintains  a 
constant  watch  for  evidence  of 
discrimination  through  various  means 
including:  (1)  A  comprehensive 
complaint  processing  program;  (2)  an 
effective  bank  examination  program 
which  evaluates  the  compliance  by 
banks  with  fair  lending  laws:  and  (3)  a 
toll-free  number  which  credit  applicants 
and  others  may  call  during  workdays. 
Despite  this  comprehensive  compliance 
monitoring  system,  no  evidence  of  any 
such  discrimination  has  been  found.  The 
FDIC  believes  that  if  racial  or  economic 
redlining  were  to  be  occurring  regarding 
home-equity  loans,  such  would  likely  be 
evident  for  homp  purchase  loana  as 
well.  Certain  banks  (see 
§  338.4(a](2)(iv))  must  keep  the  log- 
sheets  of  home  purchase,  refmance,  and 
construction  loan  applicants  (along  with 


HMDA  reports  which  include  home 
improvement  loans),  to  assist  in  the 
identification  of  possible  geographically- 
based  discriminatory  pattems^The  FDIC 
examiners  will  continue  to  review  these 
records.  Rejected  applications  for 
secured,  home  improvement-type  loans, 
including  home-equity  loans,  are 
generally  easily  accessible  since  they 
usually  are  collected  in  file  drawers 
together.  All  evidence  of  prohibited 
discriminatory  policies  and  practices 
brought  to  the  attention  of  appropriate 
regulatory  authorities  is  investigated. 

The  FDIC  has  provided  for  more 
comprehensive  monitoring  information 
requirements  than  other  regulators  in 
the  past.  This  practice  has  resulted  in 
on-going  cost  burdens  with  few  benefits 
Limited  financial  resources  dictate  that, 
within  the  mandates  of  pertinent  laws, 
the  FDIC's  focus  now  be  concentrated 
on  established  problem  areas.  Should  a 
future  problem  in  either  of  the  areas  of 
secured  home-improvement  or  home- 
equity  loans  become  apparent,  the  FDIC 
would  consider  redrafting  its  regulations 
to  effectively  deal  with  such  problems. 

One  opposing  respondent  commented 
that,  since  home-equity  lines  of  credit 
are  a  relatively  new  phenomenon,  it  is 
not  yet  clear  whether  these  loans  may 
be  subject  to  prohibited  bases 
discrimination,  or  to  what  extent.  This 
respondent  argued  that  this  type  of  loan 
should  therefore  be  included  in  the  FDIC 
data  collection  system.  This  same 
respondent  also  suggested  that  in  order 
to  avoid  borrower  confusion  with  regard 
to  which  type  of  loan  requires  a  request 
for  monitoring  data,  that  such  data  be 
requested  for  all  home-equity  loans, 
regardless  of  the  use  to  which  the  loan 
proceeds  will  be  put. 

This  suggestion  is  beyond  the  scope  of 
this  proposal  and  is  also  beyond  the 
rulemaking  authority  of  the  FDIC.  The 
subject  proposal  only  deals  with  loans 
which  have  a  home  improvement  type 
purpose  since,  under  existing  Part  338 
requirements,  only  home-equity  loans 
for  home  purchase,  constiuction, 
refinance  and  home  improvement-type 
purposes  are  not  covered;  home-equity 
loans  for  other  purposes  are  not  covered 
since  this  is  expressly  prohibited  by 
§  202.5  of  Regulation  B.  Section  202.13  of 
this  same  regulation  requires  the 
collection  of  pertinent  information  for 
monitoring  purposes  only  where  a 
creditor  receives  an  application  for 
credit  primarily  for  the  purchase  or 
refinancing  of  dwelling  to  be  occupied 
by  the  applicant  as  a  principal  residence 
and  where  the  extension  of  credit  will 
be  secured  by  the  dwelling.  While  home- 
equity  loans  are  relatively  new,  open- 
end  consumer  credit  is  not  new  and 
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neither  is  secured  credit.  Because  the 
FDIC  has  received  no  secured  home 
iiTiprovement-type  complaints  during  the 
previous  three  and  one-half  years  (and 
only  two  such  complaints  in  1964,  with 
no  unlawful  discrimination  found  in 
either  case],  it  has  concluded  that  at 
least  for  the  present,  the  number  of  such 
problems  does  not  support  continuation 
of  existing  Part  336  coverage. 

One  opposing  respondent  stated  that 
complaints,  or  lack  thereof,  are  not 
adequate  evidence  of  fair  lending 
compliance  or  noncompliance.  The  FDIC 
does  not  base  its  reasoning  for  the 
subject  proposal  solely  on  a  lack  of 
complaints.  The  FDIC  has  an  effective 
and  comprehensive  fair  lending 
compliance  enforcement  system  in 
place.  This  system  is  founded  on  the 
FDIC  compliance  examination  program 
where  banks  are  periodically  evaluated 
and  rated  as  to  their  performance,  the 
large  majority  of  which  are  consistently 
found  to  be  in  compliance  with  all  fair 
housing  lending  laws,  regulations  and 
rules.  Whenever  fair  housing  lending 
deflciences  in  policies  and/or 
procedures  are  found,  they  are  corrected 
and  closely  monitored.  In  addition, 
anyone  in  the  United  States  has  instant 
access  to  the  FDIC  via  a  toll-free  hotline 
during  working  hours  to  discuss  possible 
bank/customer  problems.  Moreover,  the 
Washington-based  FDIC  Fair  Lending 
Analyst  has  reported  receiving  no 
telephone  inquiries  concerning  home- 
equity  loans  for  any  purpose. 

An  opposing  respondent  asserted  that 
the  lack  of  a  large  number  of  compliants 
does  not  diminish  the  value  of  the 
monitoring  information  requested  and 
further  stated  that  the  absence  of  such 
information  was  viewed  as  an 
impediment  to  the  investigation  of 
individual  compliants  filed  as  well  as  in 
the  determination  as  to  whether  a 
financial  institution  is  in  compliance 
with  nondiscrimination  statutes.  This 
respondent  also  stated  that  the  lack  of 
such  data  on  applicants  for  home 
improvement  and  home-equity  loans 
will  make  it  difficult  to  document  that 
this  type  of  financing  for  dwelltngs  is 
available  on  a  nondiscriminatory  basis. 
Another  respondent  stated  opposition  to 
the  deletion  of  home  improvement  loans 
from  the  monitoring  information 
requirements  since  such  information 
was  viewed  as  "minimal  and  essential 
to  the  investigation  of  lending 
discrimination  allegations". 

Currently,  Part  338  requires  the 
following  monitoring  information  for 
home  improvement-type  loans:  Race/ 
national  origin,  sex,  marital  status  and 
age.  For  secured  loans,  Regulation  B 
permits  a  creditor  to  ask  marital  status 


(Section  202.5  (d)(1)).  Age  is  permitted  to 
be  asked  generally  (Section 
202.6{b)(2)(ie-iv)).  Thus,  for  home-equity 
loans,  this  information  is  likely  to  be 
present,  even  if  the  subject  proposal 
were  to  be  adopted,  allowing 
comparisons  to  be  made  on  these  bases. 
As  regards  the  category  of  sex, 
obtaining  a  control  grouping  of  opposite 
sex  applicants  is  generally  possible 
using  Brst  name  identifiers.  For  national 
origin.^  as  with  sex,  a  similar,  although 
not  identical  situation  exists.  As  for  the 
category  of  race,  comparisons  could  still 
be  made  on  this  basis  in  a  general  way 
since  bank  examiners  use  HMDA 
reports,  which  include  a  listing,  by 
census  tract  or  county,  of  home 
purchase  and  home  improvement  loans. 
Examiners  also  have  at  hand  the  HMDA 
aggregation  reports  for  Metropolitan 
Statistical  Area(s)  which  can  be  used  as 
a  comparative  base-point  to  measure  an 
approximate  demand  relative  to 
geographic  location.  Patterns  can  be 
deducted  from  such  reports  for  the 
discovery  of  discriminatory  practices 
where  groups  of  minotiry  homeowners 
are  unable  to  acquire  home 
improvement  loans.  At  times,  deed 
transfer  data  can  also  be  accessed  for 
comparative  purposes. 

One  respondent  (opposed)  stated  that 
since  the  lenders  the  FDIC  regulates  are 
commercial  lenders,  home  improvement 
loans  often  represent  a  substantially 
larger  portion  of  their  housing  related 
loans  than  do  home  purchase  mortgage 
loans.  Therefore,  access  to  information 
on  home  improvement  loans  would  be 
critical  for  examiners  to  make  an 
accurate  determination  as  to  the 
lender's  compliance  with  fair  housing 
and  fair  lending  laws.  Without 
information  on  these  loans,  examiners 
would  be  forced  to  determine 
compliance  on  the  basis  of  a  relatively 
limited  portion  of  the  lender's  housing 
related  loan  portfolio,  i.e.,  mortgage 
loans. 

Again,  the  primary  goal  of  the  Part  338 
proposed  amendments  is  to  bring  the 
FDIC  rule  requirements  into  greater 
uniformity  with  the  requirements  of 
Regulation  B  and  this  regulation  does 
not  include  requiring  the  recording  of 
monitoring  data  on  home  improvement 
loans.  In  addition,  banks  which  may  be 
engaging  in  illegal  discrimination,  either 
intentionally  or  unintentionally  risk 
discovery  through  periodic  compliance 
examination  where  examiners  are 
expected  to  review  a  sample  of  rejected 
credit  applications,  with  particular 
emphasis  on  applications  from  women 
and  minorities.  They  are  to  determine 
whether  the  information  available  in  the 
records  is  consistent  with  and  supports 


the  reasons  for  denial  stated  on  the 
adverse  action  notices  and  that  the 
reasons  for  rejection  are  consistent  with 
the  bank's  written  and/or  oral  policies 
as  previously  determined  and  were 
applied  consistenUy  to  both  minority 
and  non-minority  applicants. 

Issue  2:  Effects  on  Bank  Compliance 
with  Fair  Lending  Laws: 

Generally,  bankers  view  this  change 
in  definition  as  benefitting  compliance 
efforts.  Cited  frequently  by  bank 
respondents  was  the  highly  competitive 
nature  of  the  secured  credit  market 
along  with  the  fact  that  home 
improvement  loans  enhance  the  value  of 
the  lender's  collateral  and  thus  are 
viewed  as  preferred  lending  risks.  Also, 
applicants  for  such  loans  are  generally 
more  financially  established  and  more 
credit  worthy  than  applicants  for  other 
consumer  credit.  However,  one 
respondent  opposed  to  the  change  in 
definition,  pointed  out  that 
discriminatory  behavior  is  not  based  on 
logic  While  this  may  be  true,  the  FDIC 
has  to  date  Utde  evidence  of  a  problem 
regarding  illegal  discrimination  with 
regard  to  secured  home  improvement 
applicants.  In  March  of  1985.  the  FRB 
proposed  revisions  to  Regulation  B  to 
include  requiring  the  monitoring 
information  requirements  regarding 
credit  applications  for  the  repair  or 
improvement  of  the  borrower's  principal 
residence.  In  the  Final  Rule  preface,  the 
FRB  stated  that  they  received  104 
comments  on  this  item  of  the  proposed 
revision  with  over  half  of  the 
commenters  generally  opposing  the 
proposed  change  arguing,  in  part 
burdensomeness.  And  finally,  while  one 
respondent  opposed  to  the  change 
stated: 

*  *  *  sinoe  the  equity  lines  are  in  part 
based  upon  the  maiket  value  of  dwelling* 
and  are  secured  by  the  dwelling  it  is  possible 
that  failure  to  provide  equity  lines  in 
particular  areas  may  give  rise  to  claims  of 
redlining  and  denials  of  services  in 
connection  with  dwellings  under  Section  804 
and  Section  805  of  the  Federal  Fair  Housing 
Act. 

The  FDIC  has  no  evidence  that  this 
has  occurred. 

Typical  of  banker  conunents  are  the 
following: 

We  believe  that  the  proposed  change 
recognizes  the  changing  lending  situation  for 
home  loans  and,  particularly,  the  increase  in 
revolving  lines  of  credit  secured  by  the 
borrower's  residence.  To  attempt  to  have 
consumers  state  a  single  use  of  such  lines  of 
credit  is  not  practical. 

Furthermore,  since  these  loans  or  lines  of 
credit  are  generally  limited  to  a  percentage  of 
the  owner's  equity  and  are  typically  fully 
secured,  unlawful  discrimination  would  seem 
less  likely. 
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One  trade  association  commented: 

Traditionally,  home-equity  loans  have  been 
marketed  to  consumers  as  a  tool  to  improve 
their  residences.  With  the  increased  growth 
in  equity  in  homes  throughout  the  country 
and  as  a  result  of  new  Federal  income  tax 
treatment  for  interest  deductions  favoring 
home-equity  loans,  the  frequency  and  focus 
of  such  loans  has  been  signiflcantly  altered. 
Now  consumers  are  tapping  the  equity  in 
their  homes  in  order  not  only  to  provide  for 
improvements  to  their  residences  but  also  to 
assist  in  meeting  other  needs  such  as 
education  and  debt  consolidation.  The 
marketplace  has  demonstrated  that  the 
Corporation  is  correct  in  indicating  that 
"home-equity  loans  are  liLoly  to  become 
popular  as  substitutes  for  unsecured,  open- 
end  credit." 

Another  trade  association  offered  the 
following: 

When  the  FDIC  adopted  Part  338s 
monitoring  information  requirements  in  1978. 
home  equity  credit  lines  were  not  prevalent 
as  a  lending  vehicle.  Since  lenders  often 
advertise  these  loans  in  print  media  and  mail 
loan  applications  upon  request,  both  the 
relevancy  and  the  accuracy  of  this  monitoring 
data  have  been  questioned.  With  lenders 
taking  fewer  applications  in  person,  the 
likelihood  of  certain  types  of  discrimination 
is  significantly  reduced.  In  addition,  many 
lenders  have  complained  that  a  substantial 
number  of  customers  either  omit  the 
monitoring  section  or  complete  it  incorrectly. 

One  banker  wrote: 

The  current  wave  of  home  equity  secured 
lending,  prompted  by  recent  tax  law  changes, 
is  more  akin  to  traditional  consumer  lending 
than  mortgage  lending,  indeed,  in  most  banks 
these  new  home  equity  products  are  managed 
from  the  consumer/installment  loan 
department.  Certainly  these  new  loans  are 
not  the  type  of  "home  loans"  contemplated 
by  the  drafters  of  the  Fair  Housing  Art.  and  if 
makes  sense  to  exempt  them  from  the  data 
gathering  requirements. 

The  impact  of  home-equity  loans  on 
banks  relative  to  Part  338  was  expressed 
thusly  by  one  banker 

As  lending  is  progressing  to  a  more 
insecure  climate,  real  estate  will  be  used  to  a 
greater  and  greater  degree.  To  report  every 
real  esuite  secured  loan  on  fair  housing 
would  be  to  report  70%  of  a  bank's  current 
day  business  when  the  purpose  |of  the 
regulation]  is  something  quite  different 

The  one  creditor  opposing  the 
proposal  responded  that  he  had 
observed  that  banks,  in  general,  avoid 
altogether  or  make  "low  ball"  repair/ 
rehabilitation  type  loans  available  to 
borrowers  in  communities  heavily 
populated  by  minorities.  This  creditor 
stated  that  the  data  requirements  should 
continue  in  order  to  keep  pressure  on 
banks  to  make  such  loans.  As  an 
enforcer  of  fair  housing  practices  by 
lenders,  this  has  not  been  the 
observation  of  FDIC  examiners.  If  this 


were  the  case,  it  would  be  a  violation  of 
fair  lending  laws  and  once  posed  in  the 
form  of  a  complaint  to  the  attention  of 
the  appropriate  financial  regulators, 
would  receive  requisite  enforcement 
attention  and  resolution. 

Issue  3a:  Bank  Compliance  Problems 
with  the  Monitoring  Information 
Requirements: 

One  trade  association  suggested  the 
possible  negative  effects  the  existing 
data  requirement  may  have  on  home 
improvement  lending  as  follows: 

The  problems  state  chartered  non-member 
banks  have  had  with  complying  with  12  CFR 
33a's  information  recording  requirements  are 
principally  with  open  end  credit  "home 
equity"  loans.  Applicants  for  this  type  of 
credit  may  or  may  not  have  a  specific  use  for 
draws  when  applying  for  a  "home  equity" 
loan.  Further,  even  if  home  improvement  is 
the  applicant's  intent  for  his  or  her  Tirst  draw, 
it  is  doubtful  the  borrower  knows  what  future 
draws  will  be  used  for. 

As  a  result  of  this  quandary,  some  creditors 
have  required  applicants  for  home  equity 
loans  to  agree  in  their  applications  that  the 
program  will  not  be  used  for  home 
improvements.  Thus,  the  regulation  has 
effectively  limited  borrower's  access  to  credit 
for  home  improvement  loans. 

One  banker  responded  that  it  is  a  very 
confusing  matter  when  information  is 
required  to  be  collected  in  one  instan' 
and  is  a  violation  to  be  collected  in 
another.  Another  agreed:  "It  is  often 
confusing  to  loan  officers  as  to  when 
they  are  supposed  to  collect  this  data 
and  when  they  are  not."  As  one  banker 
stated: 

Given  the  board  scope  of  the  'improvement, 
repair,  or  maintenance'  category,  and  the 
recent  upsurge  in  equity  secured  lending  for  a 
wide  variety  of  non-traditional  purposes, 
bankers  are  many  times  unsure  whether  the 
data  should  be  gathered  for  a  particular  loan. 

Another  banker  stated: 

The  current  tax  law  has  prompted  our 
bank,  as  well  as  our  competitors,  to  market 
home  equity  loans  on  a  large  scale  *  *  *.  At 
[the  loan's)  inception,  the  purpose  may  be 
unknown,  or  if  known,  future  draws  may  be 
for  other  purposes. 

Another  banker  stated  that  to  attempt 
to  have  consumers  state  a  single  use  of 
such  lines  of  credit  is  not  practical. 
Possible  confusion  as  to  the  purpose 
along  with  the  use  to  which  the 
monitoring  data  will  be  put  was 
addressed  by  one  trade  association: 

Since  lenders  often  advertise  these  loans  in 
print  media  and  mail  loan  applications  upon 
request,  both  the  relevancy  and  the  accuracy 
of  this  monitoring  data  have  been  questioned. 
With  lenders  taking  fewer  applications  in 
person,  the  likelihood  of  certain  types  of 
discrimination  is  significantly  reduced.  In 
addition,  many  lenders  have  complained  that 
a  substantial  number  of  customws  either  omit 


the  monitoring  section  or  complete  it 
incorrectly. 

With  regard  to  home  improvement 
loans,  a  trade  association  reported: 

One  specific  problem  over  the  years 
concerns  indirect  home  improvement  loans  or 
those  loans  which  can  be  classified  as  credit 
sales.  A  large  percentage  of  home 
improvement  loans  are  generated  by 
contractors  or  sellers  of  goods  and  services 
for  home  improvement  purposes.  Those  lounb 
are.  in  the  majority  of  cases,  consummated 
without  the  *  *  *  bank's  having  an 
opportunity  to  interview  or  observe  the 
applicant  to  obtain  the  monitoring 
Information. 

Some  bankers  acknowledged  the 
changing  lending  si^ation  for  home 
loans,  citing  increased  competition 
among  lenders  ancJ  the  increasing 
sophistication  of  both  borrowers  and 
lenders.  One  banker  stated  that  because 
of  the  foregoing,  all  fair  housing 
reporting  requirements  should  have  a 
sunset  provision  because  the  need  to 
produce  loans,  i.e.,  to  maximize  profits, 
far  exceeds  any  desire  to  discriminate. 
The  reference  is  to  the  increasingly 
competitive  secured  credit  lending 
market. 

Issue  3b:  Compliance  Burden  in  Time 
and  Money: 

While  one  respondent  (opposed) 
questioned  the  cost  burden  of  the 
present  regulation,  the  great  majority  of 
lender  and  trade  association 
respondents  (47  of  70)  cited  the 
collection  of  the  monitoring  information 
as  burdensome.  Smaller  banks  indicated 
that  the  lifting  of  data-monitoring 
requirements  would  be  particularly 
beneficial.  Bankers  generally  questioned 
the  relevancy,  validity  and  usefulness  of 
the  monitoring^d^aTSQme  bankers 
estimated  the/actual  c(W^^of  collecting 
the  informatibn  (including  hyaining  costs) 
by  hours  per  day,  per  year,  reJitive  to 
staff  salaries.  Even  modest  costs  came 
to  be  understood  by  some  as  more 
significant  when  annualized  and 
especially  when  combined  with 
shrinking  profit  margins.  Cost  estimates 
varied.  One  banker  stated:  "Since  these 
loans  [home-equity  and  home 
improvement]  are,  on  average,  less  than 
one-third  the  size  of  the  average 
residential  mortgage  at  our  bank,  the 
incremental  cost  per  loan  of  gathering 
and  recording  this  information  is  more 
than  three  times  as  great  per  loan." 
Costs  were  not  the  only  concern  of 
bankers,  however.  One  reported  that 
eliminating  home-equity  and  home 
improvement  loans  from  the  data 
requirements  would  reduce  the 
paperwork  burden  on  the  banking 
industry  without  having  a  negative 
impact  on  (compliance  with]  fair 
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housing  regulations.  Another  banker 
stated:  "Any  steps  to  reduce  the 
paperwork  burden  on  community  banks 
without  jeopardizing  the  basic  rights  of 
the  consumer  would  be  appreciated." 

Burdensomeness  has  a  special 
meaning  from  the  perspective  of  holding 
companies,  as  one  respondent  noted: 

The  FDIC,  having  a  different  requirement 
than  the  Federal  Reserve  or  the  Comptroller 
of  the  Currency,  has  given  us  problems  in  the 
past.  We  have  both  non-member  state  banks, 
member  state  banks,  and  national  banks  in 
our  bancorporation.  We  do  much  of  our 
training  for  present  and  future  lenders  on  a 
combined  basis.  It  is  very  hard  to  accomplish 
this  training  when  we  are  dealing  with  two  or 
three  sets  of  rules.  It  is  also  quite  common  for 
us  to  transfer  personnel  from  one  bank  to 
another.  One  problem  that  exists  is  when  an 
individual  is  lending  at  a  national  bank  or 
member  state  bank  and  asks  for  monitoring 
information  for  a  loan  that  is  to  be  used  for  a 
home  improvement,  that  individual  would  be 
breaking  the  law.  However,  if  the  person  is 
working  at  a  non-member  state  bank  and 
fails  to  ask  monitoring  information  on  an 
application  for  a  home  improvement,  he 
would  be  breaking  the  law. 

Related  Issues  Raised 

Cited  also  by  one  respondent  were  the 
conunitments  made  by  the  FDIC  in  the 
settlement  agreement  (which  expired  in 
1983)  arising  out  of  the  1976  lawsuit 
brought  by  major  civil  rights 
organizations.  In  that  agreement,  the 
FDIC  committed  to  establishing  a  data 
collection  and  analysis  system  to  apply 
to  written  applications  for  home 
purchase  loans.  This  system  was  to 
consider  inclusion  of  applications  for 
secured  home  improvement  loans, 
depending  upon  the  ease  with  which 
such  loans  could  be  segregated  from 
loans  made  for  purposes  other  than  the 
repair  or  remodeling  of  residential 
property  and  whether  sufficient  added 
information  relating  to  lending  practices 
could  be  obtained  to  justify  the 
additional  d^ta  collection  costs. 
Experience  has  shown  that  it  is  very 
difficult  to  segregate  loans  for  home 
improvement-type  purposes  from  all 
other  home-equity  loans  and  the  costs  to 
collect  data  for  home  improvement-type 
loans  relative  to  the  benefits  gained  do 
not  appear  to  be  justified. 

Other  suggestions  raised  by 
respondents  concerned  the  desire  to 
eliminate  refmancing  from  the  defmition 
of  home  loan  in  Part  338.  This  is  not 
currently  an  option  for  consideration  by 
the  FDIC.  While  an  enforcement  agency 
may  require  more  comprehensive 
compliance  than  is  specified  in 
Regulation  B,  it  is  prohibited  to  require 
less  (Section  202.13(d)).  The  information 
to  be  requested  in  Regulation  B 
§  202.13(a]  concerns  application  for 


credit  primarily  for  the  purchase  or 
refinancing  of  a  dwelling.  The  same 
argument  pertains  for  respondents  who 
suggested  eliminating  the  collection  of 
certain  data  from  all  types  of  home  loan 
applicants.  Section  338.4  exists  primarily 
as  a  response  to  the  requirements 
specified  in  ECOA's  Regulation  B. 

One  respondent  questioned  the  FDIC's 
continuing  inclusion  of  construction 
loans  in  the  Part  338  definition  of  home 
loan.  The  FRB's  Official  Staff 
Commentary  at  §  202.12(a)3  exempts 
temporary  financing  to  construct  a 
dwelling  from  §  202.13  requirements. 
The  FDIC  believes  that  such  financing 
should  be  included  in  the  scope  of  Part 
338  data  requirements  since  creditor's 
decisions  in  this  case  can  determine  an    . 
applicant's  access  to  housing,  a  central 
concern  in  fair  housing  lending. 

One  respondent  suggested  that  while 
the  FDIC  is  reviewing  its  fair  lending 
enforcement  system,  the  use  of  testers  to 
investigate  possible  fair  lending 
violations  be  considered.  At  present,  the 
FDIC  does  not  employ  testing.  However, 
as  has  previously  been  publicly  affirmed 
(see  the  Federal  Register,  October  1, 
1985.  Vol.  50,  No.  190).  the  FDIC  will 
consider  testing  if  examiners  strongly 
suspect  that  a  bank  is  engaged  in  illegal 
prescreening  and  if  the  FDIC  views 
testing  as  the  only  reliable  way  to  detect 
that  activity. 

One  community  advocate  raised  the 
point  that  the  Paperwork  Reduction  Act 
was  not  meant  to  interfere  with  the 
authority  of  any  Federal  agency  to 
enforce  civil  rights  laws.  The  FDIC 
stated  in  its  proposed  rule  concerning 
the  amendment  of  Part  338.  that  the 
proposed  changes  could  reduce  the 
paperwork  burden  of  the  banking 
industry  without  impairing  the 
enforcement  of  the  fair  housing  lending 
laws.  The  purpose  of  the  proposal  was 
only  indirectly  in  response  to  the 
Paperwork  Reduction  Act.  The  primary 
concern  here  was  the  rapidly  increasing 
volume  of  loans  beginning  to  fall  within 
the  broadly  drafted  scope  of  the 
§  338.1(f)  definition  of  "home  loan."  The 
FDIC  did  not  foresee  the  advent  of  open- 
end,  home-equity  loans  in  1978  when  the 
original  definition  was  written  and  to 
include  these  types  of  loans  within  the 
scope  of  Part  338  as  has  happened  goes 
beyond  the  original  intent  of  the  rule. 

The  FDIC  does  not  intend  by  this 
change  to  imply  that  less  priority  is 
accorded  matters  concerning  fair 
lending  compliance.  Efforts  to 
streamline  procedures  are  aimed  at 
adhering  to  standards  of  effectiveness, 
efficiency,  and  uniformity.  The  FDIC  has 
a  strong  continuing  commitment  to  the 
enforcement  of  all  fair  lending  laws. 


regulations  and  rules,  and  this  change  is 
not  in  contravention  of  that  position. 

Based  on  full  consideration  of  all  of 
the  points  raised  both  in  support  of,  and 
in  opposition  to,  the  proposed 
amendment,  the  FDIC  is  amending  Part 
338  to  eliminate  improvement, 
maintenance  and  repair  loans  from 
existing  "home  loan"  data-gathering 
requirements.  Home-equity  loans  for 
these  purposes  would  also  be 
eliminated.  Part  338  amendments  require 
monitoring  information  to  apply  to  loans 
the  primary  purpose  of  which  is  home 
purchase,  construction  and  refinancing. 
The  FDIC  believes  that  this  amendment 
will  reduce  the  paperwork  burden  on  the 
banking  industry  without  impairing 
enforcement  of  fair  housing  lending 
laws. 

List  of  Subjects  is  12  CFR  Part  338 

Advertising,  Banlis,  Banking.  Civil 
rights,  Credit,  Fair  housing.  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Signs  and  symbols. 

The  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  amends 
Part  338  of  Title  12  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  338— FAIR  HOUSING 

1.  The  authority  citation  for  Part  338 
continues  to  read  as  follows: 

Authority:  Sec.  2,  Pub.  L  86-«71.  74  Stat.  • 
547  (12  U.S.C.  1817):  sec.  8,  Pub.  L  797.  64 
Stat.  879.  as  amended  by  sees.  202.  204.  Pub. 
L  89-695.  80  Stat  1046. 1054.  and  sec.  110. 
Pub.  L  93-495,  88  Stat.  1506  (12  U.S.C.  1818): 
sec.  9,  Pub.  L  797,  64  Stat.  881,  as  amended 
by  sec.  205.  Pub.  L  89-695.  80  Stat.  1055  (12 
U.S.C  1819):  sec  203,  Pub.  L  89-695.  80  Stat 
1053  (12  U.S.C.  1820(b)):  sec.  805.  Pub.  L  90- 
284,  82  Stat.  83.  84.  as  amended  by  sec.  808. 
Pub.  L  93-383,  88  Stat  729  (42  U.S.C.  3605. 
3608):  sec  501,  Pub.  L  93-495.  88  Stat  1521.  as 
amended  by  sec  2.  Pub.  L  94-239.  90  Stat.  251 
(15  U.S.C.  1691.  et  seq.):  40  FR  49306. 12  GFR 
Part  202;  37  FR  3429,  24  CFR  Part  110, 

2.  Section  338.1  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  338.1    DeflnWons. 

•         *         •         *        * 

(f)  "Home  loan"  means  any  extension 
of  credit  the  primary  purpose  of  which  is 
the  purchase,  construction,  or 
refinancing  of  a  dwelling  that  secures  or 
will  secure  the  extension  of  credit, 
which  dwelling  is  or  will  be  comprised 
of  one  to  four  residential  units,  at  least 
one  of  which  the  applicant  intends  to 
occupy  as  a  principal  residence. 

3.  Section  338.4  is  amended  by 
revising  paragraphs  (a)(2)(i)(G)  and 
(a)(2)(ii)(C)(7)(v)  to  read  as  follows: 

§  338.4    Recordkeeping  requirements. 

(a)  •  •  • 
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(2)  *  *  * 

(i)  *  *  * 

(G)  Loan  type,  using  the  following 
categories:  purchase  of  existing 
dwelling;  refinancing  of  existing  home 
loan;  construction  loan  only; 
construction-permanent;  other  (specify). 
***** 

(ii)  •  •  * 
(C)  *  *  ' 
(;)*** 
(v)  Other  (specify). 

***** 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  9th  day  of 
August,  1988. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinaon, 
Executive  Secretary. 
[FR  Doc.  88-18432  Filed  8-15-88;  8:45  am] 

BILUNG  CODE  6714-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart91 

(Docket  No.  25530;  Amdt  No.  91-2041 

Coclcpit  Voice  Recorders  (CVR)  and 
FNgM  Recorders 

agency:  Federal  Aviation 
AdministratioD  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 


:  In  the  )dy  11, 1988,  issue  of 
the  Federal  Register  (53  FR  26134).  the 
FAA  published  a  final  rule  amending  its 
regulations  to  require  digital  flight  data 
recorders  and  cockpit  voice  recorders 
(CVRs)  to  be  installed  in  a  broad 
category  of  airplanes  and  rotorcraft 
op«ated  by  air  carriers  and  commuters, 
as  well  as  in  selected  aircraft  operated 
in  general  aviation.  In  the  (veamble  to 
the  rule,  additional  conunents  have  been 
requested  on  Part  91  requirements. 
However,  the  page  number  as  well  as 
the  Federal  Register  cite  of  the  Notice  of 
Proposed  Rulemaking  which  contains 
the  questions  that  commenters  are 
directed  to  is  incorrect.  TJiis  document 
serves  to  correct  that  error. 

Correction  of  the  Amendment 

1.  In  consideration  of  the  foregoing,  in 
the  third  column  on  page  26140,  in  the 
sixth  and  seventh  lines,  "page  4315" 
should  read  "page  4321."  and  "(53  FR 
43151"  should  read  "153  FR  4314]." 

§91.35    [Corrected! 

2.  Also,  on  page  26145  in  the  third 
column,  in  §  91.35  (d)(2).  remove  ";  and" 
and  add  a  period. 


An  additional  correction  to  this 
document  is  published  elsewhere  in  the 
Corrections  Section  of  this  issue. 
lolui  H.  Cassady. 

Assistant  Chief  Counsel  for  Regulations  and 
Enforcement 
[FR  Doa  88-18025  Filed  8-15-88;  8:45  am] 

BILUNG  COOE  4t10-13-M 


SECtiRITIES  AND  EXCHANGE 
COMIMISSION 

17  CFR  Part  200 
[Rilesee  Na  34-25969] 

Delegation  of  Authority  to  Director  of 
Division  of  IMartcet  Regulation 

agency:  Securities  and  Exchange 
Commission. 

action:  Final  rule  amendment 

summary:  The  Commission  is  amending 
its  regulation  concerning  Organization 
and  Program  Management  to  delegate 
authority  to  the  Director  of  the  Division 
of  Market  Regulation  to  exempt  any 
transaction  or  transactions,  either 
unconditionally  or  on  specified  terms 
and  conditions,  pursuant  to  Rules  10b- 
4(d).  10b-8(f).  and  10b-13(d)  under  the 
Securities  Exchange  Act  of  1934.  This 
amendment  should  facilitate  prompt  and 
careful  review  and  consideration  of 
applications  for  such  exemptions. 

EFFECTIVE  DATE:  August  11. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  ].  Buiice  or  Jodie  Kelley.  Office  of 
Trading  Practices.  Division  of  Market 
Regulation.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  2054%  telephone  (202) 
272-2848. 

8UPFLEMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission 
today  announced  an  amendment  to  its 
delegation  of  authority  to  the  Director  of 
the  Division  of  Market  Regulation 
("Division"). 

The  amendment  to  Rule  30-3(a)  of  its 
regulation  concerning  Organization  and 
Program  Management  •  authorizes  the 
Director  ("Division  Director")  of  the 
Division  to  grant  exemptions  where 
appropriate  pursuant  to  Rule  10b-4(d),* 


Rule  10b-a(f).»  and  Rule  10b-13(d)  * 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act").*  This  delegation 
of  authority  will  facilitate  prompt  and 
careful  review  and  consideration  of 
applications  for  such  exemptions.  In 
addition,  the  amendment  will  help 
conserve  the  resources  of  the 
Commission  and  the  Division,  since  the 
staff  will  not  be  required  to  present 
exemption  requests  under  these  rules  to 
the  Commission,  but  can  act  upon  them 
pursuant  to  delegated  authority." 

The  Commission  finds,  in  accordance 
with  section  553(b)(A)  of  the 
Administrative  Procedure  Act,^  that  this 
amendment  relates  solely  to  agency 
organization,  procedure,  or  practice,  and 
does  not  relate  to  a  substantive  rule. 
Accordingly,  notice  and  opportunity  for 
public  comment  are  unnecessary,  and 
publication  of  the  amendment  prior  to 
its  effective  date  is  also  unnecessary. 

List  of  Subject  in  17  CFR  Fart  200 

Administrative  practice  and 
procedure,  Freedom  of  Information, 
Privacy,  Securities. 

Test  of  Amendment 

The  Commission  hereby  amends  Title 
17,  Chapter  II  of  Code  of  Federal 
Regulations  as  follows; 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

Subpart  A— Organization  and  Program 
Management 

1.  The  authority  citation  for  Part  200. 
Subpart  A,  continues  to  read  as  follows: 

Aadiorily:  Sees.  19.  23, 48  Stat  85,  901.  as 
amended,  sec  20, 49  Stat  833.  sec  319. 53 
Stat.  1173,  sees  38.  Zll,  54  Stat  841,  855,  IS 
U5.C  778,  78w,  77S88,  80fr^7,  80b-ll. 


'  17  CFR  20e.3O-3(a). 

»  17  CFR  240.10l)-4(d)  provides: 

This  rule  shall  not  prohibit  any  transaction  or 
transactions  if  the  Commission,  upon  written 
request  or  upon  its  own  motioa  exiempts  sach 
transaction  or  transactions,  either  unconditioaBlly 
or  on  specified  terms  and  conditions,  as  not 
constituting  a  manipulative  or  deceptive  device  or 
contrivance  or  fraudulent,  deceptive,  or 
manipulative  act  or  practice  comprehended  within 
the  purpose  of  this  rule. 


'  17  CFR  24ai()b-8(f)  provide*: 

This  section  shall  not  prohibit  any  transaction  or 
transactioru  if  the  Conunission,  upon  written 
request  or  upon  its  own  motion,  exempts  such 
transaction  or  transactions,  either  unconditionally 
or  on  specified  tenns  and  conditions,  as  not 
constituting  a  naanipulative  or  deceptive  device  or 
contrivanca  comprehended  within  the  purpose  of 
this  section. 

*  17  CFR  240.10t)-13(d)  provides: 

This  section  shall  not  prohibit  any  transaction  or 
transactions  if  the  Commission,  upon  written 
request  or  upon  its  own  motion,  exempts  such 
transaction  or  transactions,  either  unconditionally 
or  on  specified  terms  or  conditions,  as  not 
constituting  a  manipulative  or  deceptive  device  or 
contrivance  or  a  fraodulent,  or  deceptive™- 
manipulative  act  or  practice  comprejiended  wrihin 
the  purpose  of  this  section. 

'  15  U  S.C  78a  »<  se<j. 

*  In  any  particular  case  where  the  Division      ^ 
Director  beheves  it  appropriate,  an  exempHon' 
request  may  he  sut>mitted  to  the  Commi.ss)on.  Sef 
17  CFR  200.30-3t||). 

'  5  U.S.C.  553<bl(A).  '  •         -      '•-• 


/ 
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2. 17  CFR  200.30-3  ia  amended  by 
revising  paragraph  (a)(6)  to  read  as 
follows: 

§  200.30-3    Delegation  of  auttiorlty  to 
Director  of  Division  of  Martcet  Regulation. 

•  •         »         *         • 

(a)  *   *  * 

(6)  Pursuant  to  Rules  10b-4(d).  10b- 
6(h),  10b-7(o).  10b-8(f).  and  10b-13(d) 
(55  240.10b-4(d).  240.10b-6(h).  240.10b- 
7(o).  240.10b-8(f).  and  240.10b-13(d)  of 
this  chapter),  to  grant  requests  for 
exemptions  from  Rules  lOb-4,  lOb-e, 
lOb-7,  lOb-8,  and  lOb-13  (55  240.10b-4. 
240.10b-6.  240.10b-7,  240.10b-8.  and 
240.10b-13  of  this  chapter). 

*  •        •        *      '  ♦ 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 

Date:  August  11. 1988. 

[FR  Doc.  88-18507  Filed  8-1S-88;  8:45  am] 

BHJJNa  CODE  M10-«1-M 


DEPARTMENT  OF  DEFENSE 
Office  of  Vhm  Secretary 
32  CFR  Part  173 

Contractor  Business  Integrity  and 
Ethics 

aoency:  Office  of  the  Under  Secretary 
of  Defense  (Acquisition),  DoD. 

ACTION:  Interim  rule;  correction. 

summary:  This  document  corrects  an 
interim  rule  on  Contractor  Business 
Integrity  and  Ethics  which  was 
published  July  29, 1988  (53  FR  28636)  (FR 
Doc.  88-17034).  The  action  is  necessary 
to  add  language  which  was 
inadvertently  omitted  from  32  CFR. 
section  173.1. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Alfred  Volkman.  Director,  Contract 
Policy  Administration,  DASD(P)/CPA, 
(202)  697-0895. 

Accordingly,  32  CFR  Part  173  is 
corrected  as  follows: 

§173.1    [ConvctMl] 

Section  173.1.  page  28637.  is  amended 
by  adding  in  the  second  sentence  of 
paragraph  (a)  between  the  word 
"subcontractors"  and  the  word  "if  the 
words  "in  excess  of  $100,000". 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
August  11. 1988. 

(FR  Doc  88-18483  Filed  8-15-88;  8:45  am) 

WUING  CODE  MtO-Ot-M 


DEPARTIMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  San  Diego  Regulation  88-23] 

Safety  Zone  Regulations:  San  Diego 
Bay,  California,  Pacific  Ocean 

agency:  Coast  Guard,  DOT. 
ACTION:  Emergency  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  moving  safety  zone  in  San 
Diego  Bay.  San  Diego,  California.  This 
safety  zone  consists  of  the  water  area 
within  five  hundred  (500)  feet  (153 
meters)  of  the  sailing  vessel  Stars  and 
Stripes  as  it  transits  San  Diego  Bay  on  7 
September,  9  September  and  11 
September  1988.  The  safety  zone  is 
needed  to  protect  the  5/ors  and  Stripes 
and  spectators  in  vessels  from  hazards 
associated  with  a  large  number  of 
vessels  operating  in  a  conHned  area. 
Entry  into  this  zone  is  prohibited  during 
this  operation  unless  authorized  by  the 
Captain  of  the  Port. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  0800  Pacific 
Daylight  Time  (PDT)  on  7  September 
1988,  and  terminates  at  2400  (PDT)  11 
September  1988,  or  sooner,  if  terminated 
by  the  Captain  of  the  Port 
FOR  FURTHER  INFORMATION  CONTACT:  LT 

Thomas  S.  Orzech,  USCG,  c/o  U.S. 
Coast  Guard  Captain  of  the  Port,  2710  N. 
Harbor  Drive,  San  Diego,  CA  92101- 
1064.  telephone  (619)  557-5860. 
SUPPLEMENTARY  INFORMATION:  A  notige 
of  proposed  rulemaking  (NPRM]  was  not 
published  for  this  regulation  and  it  is 
being  made  elective  in  less  than  30 
days  from  the  date  of  publication. 
Following  the  normal  rulemaking 
process  would  have  been  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  respond  to  potential  hazards 
to  vessels  and  persons  in  the  area. 

Drafting  Information:  The  drafters  of 
this  regulation  are  LT  Thomas  S. 
Orzech,  project  officer  for  the  Captain  of 
the  Port,  and  CDR  Samuel  E  Burton, 
project  attorney.  Eleventh  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regumiion:  This  safety 
zone  consists  of  the  waters  area  within 
five  hundred  (500)  feet  (153  meters)  of 
the  sailing  vessel  Stars  and  Stripes  as  it 
transits  San  Diego  Bay  on  the  published 
dates.  This  safety  zone  moves  with  the 
Stars  and  Stripes  as  it  transits  San 
Diego  Bay  from  the  10th  Avenue  Marine 
Terminal  to  Ballast  Point  and  while  it 
retimis  to  10th  Avenue  Marine  Terminal 
This  regulation  is  needed  to  prevent  a 
hazard  to  vessels  and  persons  in  the 


area  of  this  safety  zone,  it  is  expected 
that  in  excess  of  4000  pleasure  craft  will 
observe  or  participate  in  this  event,  and 
the  resulting  congestion  will  present  an 
extreme  hazard  to  the  Stars  and  Stripes. 
patrol  and  committee  vessels,  and 
spectator  vessels  in  the  area.  Positive 
control  of  this  event  is  necessary  to 
prevent  injury  and  property  damage 
during  this  event. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures,  Vessels, 
Waterways. 

Regulation:  In  consideration  of  the 
foregoing.  Subpart  C  of  Part  165  of  Title 
33,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231:  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
a40-l.  6.04-8,  and  160.5. 

2.  A  new  5 165.T1122  is  added  to  read 
as  follows: 

S165.T1122    Safety  Zone:  San  Diego  Bay, 
Callfomia,  Pacific  Oceaa 

(a)  Location:  This  safety  zone  consists 
of  the  water  area  within  five  hundred 
(500)  feet  (153  meters)  of  the  sailing 
vessel  Stars  and  Stripes  as  it  transits 
San  Diego  Bay. 

(b)  Effective  Dates:  This  regulation 
becomes  effective  at  0800  Pacific 
Daylight  Time  (PDT)  on  7  September 
1988  and  terminates  at  2400  (PDT).  on  11 
September  1988  unless  sooner 
terminated  by  the  Captain  of  the  Port. 

(c)  Regulations:  (1)  In  accordance  with 
the  general  regulations  in  5 165.23  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

Dated:  8  August  1988. 
).W.  Scarborougii, 

Commander,  U.S.  Coast  Guard.  Captain  of  the 
Port,  San  Diego,  California. 
[FR  Doc.  88-18521  Filed  &-1S-88;  8:45  am] 

BILUNQ  COOE  MW-14-M 


33  CFR  Part  165 

(COTP  San  Diego  Regulation  8S-24] 

Safety  Zone  Regutaffcxts:  San  Diego 
Bay,  Callfomia,  Pacific  Ocean 

AGENCY:  Coast  Guard,  DOT. 
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Acnoic  Emergency  rule. 


summary:  The  Coast  Guard  is 
establishing  a  moving  safety  zone  in  San 
Diego  Bay,  San  Diego,  California.  This 
safety  zone  consists  of  the  water  area 
within  five  hundred  (500]  feet  (153 
meters]  of  the  sailing  vessel  New 
Zealand  as  it  transits  San  Diego  Bay  on 
7  September,  9  September  and  11 
September  1988.  The  safety  zone  is 
needed  to  protect  the  New  Zealand  and 
spectators  in  vessels  from  hazards 
associated  with  a  large  number  of 
vessels  operating  in  a  confined  area. 
Entry  into  this  zone  is  prohibited  during 
this  operation  unless  authorized  by  the 
Captain  of  the  Port. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  0800  Pacific 
Daylight  Time  (PDT)  on  7  September 
1988,  and  terminates  at  2400  (PDT)  11 
September  1988,  or  sooner,  if  terminated 
by  the  Captain  of  the  Port. 

FOR  FURTHER  INFORMATKM  CONTACT: 

LT  ThooMS  S.  Orzech.  USCG.  c/o  U.S. 
Coast  Guard  Captain  at  the  Port.  2710  N. 
Harbor  Drive,  San  Diego.  CA  92101- 
1064,  telephone  (619)  557-5860. 

SUPPLEMENTARY  INFORMATION:  A  notice 

of  proposed  rulemaking  (NPRM)  was  not 
pnbHa^ed  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days  bom  the  date  of  publication. 
Following  the  normal  rulemaking 
process  would  have  been  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  respond  to  potential  hazards 
to  vessels  and  persons  in  the  area. 

Drafting  Information:  The  drafters  of 
this  regulation  are  LT  Thomas  S. 
Orzech.  project  officer  for  the  Captain  of 
the  Port  and  CDR  Samuel  E.  Burton, 
project  attorney.  Eleventh  Coast  Guard 
District  Legal  OfTice. 

Discussion  of  Regulation:  This  safety 
zone  consists  of  the  waters  area  within 
five  hundred  (500)  feet  (153  meters]  of 
the  sailing  vessel  New  Zealand  as  it 
trfuuits  San  Diego  Bay  on  the  published 
dates.  This  safety  zone  moves  with  the 
New  Zealand  as  it  transits  San  Diego 
Bay  from  the  10th  Avenue  Marine 
Terminal  to  Ballast  Point  and  while  it 
returns  to  10th  Avenue  Marine  Terminal. 
This  regulation  is  needed  to  prevent  a 
hazard  to  vessels  and  persons  in  the 
area  of  this  safety  zone.  It  is  expected 
that  in  excess  of  4,000  pleasure  craft  will 
observe  or  participate  in  this  event,  and 
the  resulting  congestion  will  present  an 
extreme  hazard  to  the  New  Zealand, 
patrol  and  committee  vessels,  and 
spectator  vessels  in  the  area.  Positive 
control  of  this  event  is  necessary  to 
prevent  njury  and  property  damage 
during  this  event. 


This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  Safety,  Navigation 
(water),  Security  measures.  Vessels, 
Waterways. 

Regulation:  In  consideration  of  the 
foregoing,  Subpart  C  of  Part  165  of  Title 
33,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231:  SO 
U.S.C.  191:  «  CFR  !.«  and  33  CFR  1.05-l(g). 
0.04-1.  8.04-6,  and  160.5. 

2.  A  new  §  165.T1123  is  added  to  read 
as  foQows: 

S1S5.T1123    Safaly  Zone:  San  Dtego  Bay, 

1^  I  llf  II      II I  ■     Bm^JM^.  Am^^mm 

OBiiioiiiMi  rtiiic  we— 1. 

(a)  Location:  This  safety  zone  consists 
of  the  water  area  within  five  hundred 
(500)  feet  (153  meters)  of  the  sailing 
vessel  New  Zealand  as  it  transits  San 
Diego  Bay. 

(b)  Effective  Dates:  This  regulation 
becomes  effective  at  0800  Pacific 
Daylight  Time  (PDT),  on  7  September 
1988  and  termniates  at  2400  (FfTT).  on  11 
September  1988  unless  sooner 
terminated  by  die  Captain  of  the  Port 

(c)  Regulations: 

(1)  In  accordance  with  the  general 
regulations  in  i  165.23  of  this  part  entry 
into  this  zone  is  prohibited  unless 
authorised  by  the  Captain  of  the  Port 

Dated:  B  August  1968. 
I.W.  ScaibonNigh. 

Commander,  U.S.  Coast  Guard.  Captain  of  the 
Port  San  Diego,  California. 
[FR  Doc.  89-18622  Filed  8-15-88;  8:45  am] 
BIUJNQ  CODE  «10-144t 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  He.  87-444;  RM-S8731 

Radio  Broadcasting  Services; 
Parkersburg,  WV 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  256B1  for  Channel  257A  at 
Paricersburg,  West  Virginia,  and 
modifies  the  Ucense  of  Station  WMGP 
(FM)  to  specify  operation  on  the  new 
chaimel,  as  that  community's  second 


wide  coverage  area  FM  service,  at  the 
request  of  Signal  One  Communications, 
Inc.  A  site  restriction  of  6.2  kilometers 
(3.9  miles]  southwest  of  the  city  is 
required,  at  coordinates  39-14-00  and 
81-37-00.  In  addition,  concurrence  has 
been  obtained  from  the  Canadian 
government.  With  this  action,  this 
proceeding  is  terminated. 
effective  date:  September  22. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-444, 
adopted  )une  30. 1988,  and  released 
August  10, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230],  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857^^800.  2100  M  Street.  NW..  SuHe 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  7»-{  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154. 303. 

§73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended,  under  West 
Vii^inia,  by  removing  Channel  257A  and 
adding  Channel  256B1  at  Parkersburg. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc  88-18485  Filed  6-15-88;  8:45  am] 

BIUJNG  COOC  ■712-01-11 


47  CFR  Part  73 

[MM  Docket  No.  87-4S0;  RM-4003) 

Radio  Broadcasting  Services; 
Peshtigo,  Wl 

agency:  Federal  Communications 

Commtssion. 

ACTION:  Final  rule. 

summary:  This  docimient  allots  Channel 
241A  to  Peshtigo,  Wisconsin,  as  that 
community's  first  local  FM  service,  at 
the  request  of  Good  Neighbor 
Broadcasting.  Incorporated.  The  channel 
can  be  allotted  in  compliance  with 
§  73.207  of  the  Commission's  Rules,  at 
reference  coordinates  45-03-18  and  87- 
45-12.  Concurrence  from  the  Canadian 
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government  has  been  obtained.  With 
this  action,  this  proceeding  is 
terminated. 

dates:  Effective  September  22. 1988;  the 
window  period  for  filing  applications 
will  open  on  September  23. 1988  and 
close  on  October  24. 1988. 
FOR  FURTHER  INFORMATION  CONTACr 
Patricia  Rawlings.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-480, 
adopted  June  30, 1988,  and  released 
August  10. 198a  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-380a  2100  M  Street.  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  SubjecU  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

$73,202    [Amended] 
I     2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under 
Wisconsin,  by  adding  Channel  241A  to 
Peshtigo. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division 
Mass  Media  Bureau. 
[FR  Doc.  88-18486  Filed  8-15^88:  8:45  am] 

BlUJNa  CODE  t71I-01-M 


47  CFR  Part  73 

(MM  Docket  Na  87-479;  RM-5998] 

Radio  Broadcasting  Services; 
MInocqua,  Wi 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  240C1  for  Channel  240A  at 
Minocqua,  Wisconsin,  and  modifies  the 
license  for  StaHon  WWMH(FM)  to 
specify  operation  on  the  higher  class  co- 
channel,  at  the  request  of  Lakeland 
Broadcasting.  Inc.  as  that  community's 
First  wide  coverage  area  FM  service.  The 
substitution  can  be  made  in  compHance 
with  the  Commission's  minimum 
distance  separation  requirements,  at 
reference  coordinates  45-52-14  and  89- 


42-35.  With  this  action,  this  proceeding 
is  terminated. 

EFFECTIVE  DATE:  September  22, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-479, 
adopted  June  30, 1988,  and  released 
August  10. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW.,  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§  73JM>2    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended,  under 
Wisconsin,  by  removing  Channel  240A 
and  adding  Channel  240C1  at  Minocqua. 
Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 

Maaa  Media  Bureau. 

[FR  Doc.  88-18487  Filed  8-15-88;  &45  am] 

BILLING  CODE  671I-01-M 


GENERAL  SERVICES 
ADMINISTRA'nON 

48  CFR  Parts  504, 514, 515,  522,  532, 
534, 536, 537, 552  and  553 

(APD  2800.12  CHGE  56] 

General  Services  Administration 
Acquisition  Regulation;  Miscellaneous 
Changes 

AGENCY:  Office  of  Acquisition  Policy, 

GSA 

ACTION:  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  Chapter  5,  is  amended  to  revise 
section  504.803  to  eliminate  confusion 
regarding  the  documents  filed  under 
each  tab,  to  prescribe  the  use  of  GSA 
Form  3420,  Contract/Modification  File 
Checklist;  to  revise  section  504.805  to 
make  minor  editorial  changes;  to  revise 
part  514  to  include  a  format  for  making 
administrative  determinations  regarding 


mistakes  in  bids  and  to  make  other 
miscellaneous  changes  regarding 
submission  of  bids,  pickup  and  delivery 
of  bids,  bid  custodians,  and  bid 
openings:  to  revise  part  515  to 
incorporate  a  class  deviation  to  the  FAR 
provision  on  late  submissions, 
modifications,  and  withdrawals  of 
proposals  for  use  by  the  Federal  Supply 
Service  in  Solicitations  for  Multiple 
Award  Schedules,  to  provide  material 
on  submission  of  proposals,  to  clarify 
the  requirements  for  abstracting 
proposals  in  negotiated  procurements, 
and  to  clarify  the  rules  regarding 
disclosure  of  information  pertaining  to 
negotiated  procurements;  to  re\'ise 
section  522.1007  to  delete  the  reference 
to  Appendix  C  in  paragraph  (a)  and  to 
substitute  information  on  obtaining  the 
Service  Contract  Act  Directory  of 
Occupations;  to  revise  section  532.60ft- 
70  to  require  the  contracting  officer  to 
advise  the  finance  office  whether  to 
suspend  collection  efforts  pending 
resolution  of  a  dispute;  to  revise  section 
534.002-70  to  delete  references  to  the 
Systems  Acquisition  Review  Council 
and  GSA  Order  5400.36  which  has  been 
canceled;  to  revise  section  536.201  to 
eliminate  the  requirement  for  sending  a 
copy  of  contractor  performance  reports 
to  the  Office  of  Contracts,  to  provide  for 
cross  referencing  and  to  provide  for  use 
of  the  performance  reports  when  making 
contractor  responsibility  determinations; 
to  revise  section  537.110  to  include 
material  that  is  being  deleted  from  the 
prescriptive  language  in  section  552.237- 
70  and  to  correct  the  clause  number  in 
paragraph  (b),  to  revise  section  552.210- 
78  to  incorporate  the  substance  of  a 
class  deviation  approved  for  use  by  FSS 
in  November  1984  and  to  change  the  title 
"GSA  supply  distribution  facility"  to 
"GSA  wholesale  distribution  center." 
and  to  make  other  miscellaneous 
changes;  to  revise  section  552.210-79  to 
delete  language  that  repeats  material  in 
part  510;  to  delete  section  552.214-71 
and  552.215-71;  to  revise  section 
552.237-1  to  correct  the  section  number, 
to  revise  section  552.237-71  and  552.237- 
72  to  delete  language  that  repeats 
language  in  part  537;  to  add  section 
553.370-3420  to  illustrate  the  GSA  Form 
3420,  Contract/Modification  File 
Checklist  and  to  delete  Appendixes  B 
and  C.  The  intended  effect  is  to  improve 
the  regulatory  coverage  and  to  provide 
uniform  procedures  for  contracting 
under  the  regulatory  system. 

EFFECTIVE  DATE:  August  16, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Ida  M.  Ustad,  Office  of  GSA 
Acquisition  policy  and  Regulations  on 
(202)  566-1224. 
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SUPPLEMENTARY  INFORMATION: 

Background 

The  General  Services  Administration 
published  GSAR  Notice  5-67  in  the 
Federal  Register  (52  FR  30694]  on  August 
17, 1987,  inviting  comments  from 
interested  parties.  Comments  received 
from  the  AMPEX  Corporation  and 
various  ofHces  within  GSA  have  been 
reviewed,  reconciled,  and  incorporated 
when  appropriated,  in  this  final  rule. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule.  The  GSA 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  rule  does  not 
contain  information  collection 
requirements  which  require  the  approval 
of  OMB  under  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  48  CFR  Parts  504, 514, 
515,  522,  532,  534,  536.  537,  552,  and  553 

Government  procurement. 

1.  The  authority  citation  for  46  CFR 
Parts  504,  514,  515,  522,  532,  534,  536,  537, 
552,  and  553  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c). 

2.  The  General  Structure  to  the  GSAR 
is  amended  by  deleting  Appendixes  B 
and  C. 

PART  504— ADMINISTRATIVE 
MATTERS 

3.  Section  504.803  is  amended  by 
amending  paragraph  (a)  to  combine 
subparagraphs  (23)  and  (24),  by 
renumbering  subparagraphs  (25),  (26), 
(27),  (28)  and  (29)  as  (24).  (25).  (26),  (27) 
and  (28)  and  revising  newly 
redesignated  (a)(28)  to  read  as  follows: 

504.803    Contents  of  contract  files. 

(a)  *  *  * 

(23)  Contractual  action.  Successful  bid 
or  proposal  ancT^l  pertinent 
correspondence  applicable  to  the 
contractual  action.  Subcontracting  plans 
that  are  incorporated  in  and  made  a 
material  part  of  a  contract,  as  required 
by  FAR  19.705-5(a)(5),  should  be  filed 
under  this  tab. 

(24)  Evidence  of  concurrence  for  legal 
sufficiency  of  the  appropriate  counsel  (if 
applicable). 

(25)  Any  required  approvals — GSA 
Form  1535,  Recommendation  for  Award 
(if  applicable). 

(26)  GSA  Form  2932,  Proposed 
Substantial  Contract  Award  (if 
applicable). 


(27)  Standard  Form  99,  Notice  of 
Award  of  Contract,  (if  applicable). 

(28)  GSA  Form  3439.  GSA/FPDS 
Individual  Contract  Action  Report  or 
other  FPDS  reporting  documentation. 

4.  Section  504.805  is  revised  to  read  as 
follows: 

504.805    Disposal  of  contract  fNes. 

The  contracting  officer's 
accountability  for  contract  files  shall 
terminate  at  the  end  of  their  retention 
period  when  the  notice  of  disposal  is 
received  from  the  National  Archives  and 
Records  Administration,  and  disposal  is 
approved  by  the  appropriate  records 
liaison  officer  whose  organization  has 
functional  responsibility  for  the  files. 

5.  The  table  of  contents  for  Part  514  is 
amended  by  revising  the  title  of  section 
514.301-70  to  read  as  follows: 

PART  514— SEALED  BIDDING 

Subpart  514.3— Submission  of  Bids 

514.301-70  Facsimile  transmission  of  bids. 


514.201-0    [Amended] 

6.  Section  514.201-6  is  amended  by 
removing  and  reserving  paragraph  (a). 

•        •        *        *        * 

7.  Section  514.301-70  is  revised  to  read 
as  follows: 

514.301-70    Facsintile  transmission  of 
bids. 

Bids,  modifications,  or  withdrawals  of 
bids  transmitted  through  facsimile 
equipment  may  not  be  considered  unless 
authorized  by  the  solicitation.  Facsimile 
bids,  as  used  herein,  refers  to  messages 
transmitted  via  facsimile  equipment 
directly  to  a  GSA  office  or  facility.  It 
does  not  include  messages  sent  to 
commercial  carriers  for  delivery  to  the 
office  designated  for  receipt  of  bids  (e.g. 
zap  mail).  Solicitations  may  not 
authorize  the  submission  of  facsimile 
bids  unless  the  facsimile  equipment  is 
located  in  the  office  designated  to 
receive  bids  so  the  incoming  messages 
can  be  properly  safeguarded.  When 
authorizing  the  submission  of  facsimiles, 
the  contracting  officer  must  state  in  the 
solicitation  that  facsimile  submissions 
are  authorized,  and  provide  the 
telephone  number  of  facsimile  receiving 
equipment  and  compatibility 
characteristics  (e.g.,  make  and  model 
number,  receiving  speed, 
communications  protocol). 

8.  Section  514.304-1  is  revised  to  read 
as  follows: 

514.304-1    General. 

Upon  receipt  of  a  late  bid,  the  bid 
custodian  shall  record  it  on  the 
duplicate  copy  of  the  list  of  bidders  and 


immediately  notify  the  responsible 
contracting  officer  that  the  bid  has  been 
received.  The  contracting  officer  will 
arrange  for  the  bid  to  be  piclced  up  or 
delivered. 

9.  Section  514.370  is  revised  to  read  as 
follows: 

5 1 4.370    Copies  of  Mds  required  in 
submission. 

Bids  shall  be  submitted  in  an  original 
and  at  least  one  copy  which  may  be  a 
machine  produced  copy.  Additional 
copies  may  be  required,  if  warranted. 
The  original  will  be  used  by  the 
contracting  activity  for  the  tabulation  of 
bids.  The  copy  will  be  retained  by  the 
Business  Service  Center  for  public 
information  until  the  bid  abstract  is 
available  to  replace  it.  When 
information  such  as  the  GSA  Form  527, 
Contractor's  Qualifications  and 
Financial  Information,  or  Standard  Form 
24,  Bid  Bond,  is  submitted  with  a  bid,  it 
shall  not  be  retained  by  the  Business 
Service  Center  for  public  information. 

10.  Section  514.401  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  subparagraph  (a)(1), 
subparagraph  (a)(4)  and  paragraph  (c) 
read  as  follows: 

514.401    Receipt  and  safeguarding  of  bids. 

(a)  Except  as  otherwise  provided  in 
paragraph  (c),  bids  and  modifications 
shall  be  received  and  safeguarded  by 
the  appropriate  Business  Service  Center 
until  the  time  specified  for  opening. 
Adequate  space  and  facilities  must  be 
provided  for  the  receipt  and 
safeguarding  of  bids  and  for  the  holding 
of  public  bid  openings.  This  shall 
include  a  locking-type  bid  box  located 
within  sight  of  the  bid  custodian  and  in 
a  place  where  bidders  or  their 
representatives  can  readily  deposit  bids. 
Bids  received  shall  be  handled  as 
follows: 

(1)  At  the  initial  point  of  receipt,  each 
envelope  (or  other  covering)  received  by 
mail  and  identified  as  containing  a  bid 
shall  be  immediately  timestamped  or 
indicated  thereon  the  place,  date,  and 
time  of  receipt  by  authorized  personnel. 
Then  the  bid(s)  shall  be  delivered  by 
special  handling  to  the  bid  custodian. 
Each  Business  Service  Center  Director 
shall  designate  bid  custodians  and 
alternates,  as  may  be  required,  to 
perform  the  functions  incident  to  the 
receipt,  custody,  and  recording  of  bids. 
*        *        *        •        « 

(4)  Hand-carried  bids  delivered  before 
bid  opening  time  will  be  deposited  in  the 
locked  bid  box.  The  bid  custodian  shall 
have  custody  of  a  key  or  combination  to 
the  bid  box.  In  the  event  a  hand-carried 
bid  is  not  placed  in  the  bid  box  by  the 
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bidder,  but  is  handed  to  the  bid 
custodian  or  other  GSA  personnel,  it 
shall  be  time  stamped  immediately  and 
then  handled  in  the  same  manner  as 
provided  for  mailed  bids.  At  least  once 
daily  (and  immediately  preceding  the 
time  for  each  scheduled  bid  opening), 
the  bid  custodian  shall  remove  and  time 
stamp  the  bids,  record  them  and  place 
them  with  any  other  bids  previously 
received. 
•        *        *        •        * 

(c)  Business  Service  Center  Directors 
may  designate  an  individual(s)  working 
at  a  PBS  Facility  Support  Center  or 
Enhanced  Field  Office  as  a  bid 
custodian,  provided:  (1)  Adequate  space 
and  facilities  are  available  within  the 
Facility  Support  Center  or  Enhanced 
Field  Office,  (2)  the  individual(s]  has 
been  trained  and  (3)  the  Facility  Support 
Center  or  Enhanced  Field  Office  has  a 
Small  Business  Technical  Advisor.  If 
such  designations  are  made,  the 
designated  bid  custodian  must  submit 
monthly  reports  to  the  BSC  Director  for 
forwarding  to  the  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(AU). 

I    11.  Section  514.402-1  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

514.402-1    UnciassHled  bMs. 

(a)  Public  bid  openings  will  normally 
be  held  in  the  Business  Service  Center. 
The  schedule  for  bid  openings  shall  be 
developed  jointly  by  the  Business 
Service  Center  and  the  bid  opening 
officer  in  order  to  avoid  conflicts.  The 
contracting  officer  shall  be  responsible 
for  obtaining  space  for  bid  openings 
which  are  to  be  held  outside  the 
Business  Service  Center.  When  the  bid 
opening  will  be  held  elsewhere,  the 
contracting  officer  shall  inform  the 
Business  Service  Center  serving  the 
geographic  area  in  which  the  contracting 
office  is  located,  of  the  invitation 
number  and  the  location  where  the 
,  public  bid  opening  will  be  held. 
1 1*        •        •        *        * 

12.  Section  514.402-3  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

5 1 4.402-3    Postponement  of  opening*. 

(a)  When  the  contracting  officer 
postpones  a  bid  opening  (see  FAR 
14.402-3).  an  amendment  (see  FAR 
14.208)  to  the  solicitation  must  be  issued 
and  distributed  to  all  prospective 
bidders  and  the  appropriate  Business 
Service  Center  by  mail  or  telegraph  as 
soon  as  possible.  The  new  time  and  date 
set  for  bid  opening  must  be  established 
as  soon  as  possible  and  coordinated 
with  the  Business  Service  Center. 


Prospective  bidders  must  be  notified  of 
the  new  time  and  date. 


13.  Section  514.406-3  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

514.406-3    Othermlstakes dlsdosed 
before  awaixi. 

•        *        *        •        * 

(b)  Format  for  determinations. 
Determinations  under  FAR  14.406-3 
must  be  prepared  in  the  format  shown 
below. 

FINDINGS  AND  ADMINISTRATIVE 
DETERMINATION  ALLEGED  MISTAKE 
IN  BID  ("PRIOR  TO  AWARD"  OR 
"AFTER  AWARD")  BY  (NAME  OF 
BIDDER)  (IFB  NO.     ) 

Pursuant  to  Federal  Acquisition 
Regulation  14.406  and  General  Services 
Administration  Acquisition  Regulation 
514.406, 1  hereby  make  the  following 
fmdings: 

FINDINGS 

(List  in  chronological  order  the  information 
required  by  FAR  14.406,  including  a 
numerical  list  of  exhil>its.] 

DETERMINATION 

Based  on  the  above  findings,  I  hereby 
determine  in  accordance  with  FAR 
(14.406-3  (a)  or  (b),  (c),  (d),  (g)  or  14.406- 
4)  that  (include  an  appropriate 
statement  indicating  the  determination 
to  permit  withdrawal  correction,  etc.). 

Contracting  Officer  (Determinations  under 
FAR  14.406-3{g)(5)  or  14.406-4) 

Date 

Head  of  Contracting  Activity  (Determinations 
under  FAR  14.406-3  (a)  (b)  (c)  or  (dj) 

Date 

I  have  reviewed  the  above  case  as  to 
form,  technical  accuracy  of  the  proposed 
determination,  and  the  general  accuracy 
of  the  supporting  evidence  and 
approved  it  as  to  legal  sufficiency. 

Assigned  Counsel 

Date 

(c)  Legal  review  and  concurrence. 
Assigned  coimsel  must  approve 
determinations  by  the  HCA  and 
Contracting  Officer  regarding  mistakes 
in  bid. 

14.  Section  514.408-4  is  revised  to  read 
as  follows: 

514.406-4    Mistakes  after  award. 

Assigned  counsel  must  approve 
determinations  by  the  HCA  and 
Contracting  Officer  regarding  mistakes 
in  bid. 


PART  515-CONTRACnNG  BY 
NEGOTIATION 

515.407    [Amended] 

15.  Section  515.407  is  amended  by 
removing  and  reserving  paragraph  (a). 

16.  Section  515.411  is  revised  to  read 
as  follows: 

5 1 5.4 1 1  Receipt  of  proposals  and 
quotations. 

(a)  Solicitations  should  provide  for 
proposals  and  modifications  to 
proposals  to  be  submitted  to  the 
appropriate  contracting  office  unless 
arrangements  have  been  made  with  the 
local  Business  Service  Center  (BSC)  for 
receipt  and  safeguarding  of  proposals  by 
the  BSC 

(b)  Classified  proposals  and 
quotations  must  be  handled  under  FAR 
15.411,  GSAR  Subpart  504.4,  and  the 
requirements  of  GSA  Order.  Freedom  of 
Information  Act  procedures  (ADM 
1035.11). 

17.  Section  515.411-70  is  revised  to 
read  as  follows: 

515.411-70    Recording  Of  offers. 

The  GSA  and/or  Standard  Forms 
prescribed  for  abstracting  bids  in  sealed 
bidding  may  be  used  to  abstract 
proposals  or  quotations  submitted  in 
connection  with  competitively 
negotiated  procurements  where  more 
than  one  offer  is  received  in  response  to 
the  solicitation.  (See  FAR  4.803(a)(10).) 
The  forms  may  be  appropriately 
modified  to  include  all  of  the 
information  necessary  for  evaluation. 
Abstracts  shall  not  be  provided  to  the 
Business  Service  Center  or  diclosed 
except  as  provided  in  515.1070.  See  FAR 
15.411, 15.413  and  15.1001  regarding 
disclosure  of  information. . 

18.  Section  515.412  is  added  to  read  as 
follows: 

515.412  Late  proposals  and  modHlcatlons. 

(a)  Contracting  Officers  in  the  Federal 
Supply  Service  have  been  authorized  to 
deviate  from  the  FAR  provision  at 
52.215-10,  Late  Submissions, 
Modifications,  and  Withdrawals  of 
Proposals  in  solicitations  for  Multiple 
Award  Schedules  by  deleting  paragraph 
(a)(3).  The  effect  of  this  deviation  is  to 
estatjlish  the  closing  date  for  receipt  of 
proposals  in  block  9  of  the  Standard 
Form  33,  Solicitation,  Offer  and  Award, 
as  a  firm  cut-off  date  for  receipt  of 
proposals.  Any  proposal  received  at  the 
office  designated  in  the  solicitation  after 
the  exact  time  specified  for  receipt  will 
not  be  considered  unless  it  qualifies 
under  paragraphs  {a)(l),  (a)(2),  or  (b)  of 
FAR  52.215-10. 
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(b)  When  conU-acting  oncers  deviate 
from  the  FAR  provision  as  outlined  in 
paragraph  (a)  above,  no  additional 
special  item  numbers  may  be  added  to 
the  proposal  after  the  firm  cut-off  date 
established  for  receipt  of  proposals. 
However,  additional  products  and/or 
models  may  be  added  when  the  item 
offered  falls  under  a  Special  Item 
Number  originally  submitted  in  a  timely 
manner. 

19.  Section  515.1070  is  revised  to  read 
as  follows: 

515.1070    Release  of  infomtation 
concerning  unsuccessful  offerors. 

(a)  GSA  Order.  GSA  Freedom  of 
Information  Act  (FOI)  procedure  (see 
ADM  1035.11),  should  be  consulted  to 
determine  what  information  may  be 
disclosed. 

(b)  When  small  purchase  procedures 
are  used,  the  names  and  dollar  amounts 
of  unsuccessful  offerors  may  be  released 
upon  request  without  processing  through 
the  formal  FOI  procedures. 

(c)  When  the  contracting  officer 
determines,  in  connection  with 
negotiated  procurements  (other  than 
small  purchases],  that  the  administrative 
time  and  workload  of  processing  regular 
FOIA  requests  (see  FAR  14.408-1  (c))  is 
greater  than  the  workload  involved  in 
preparing  an  abstract  of  offers  to  be 
displayed  at  an  appropriate  Business 
Service  Center,  the  following  rules 
apply: 

(1)  An  abstract  of  offers  may  be 
prepared  for  display  after  award  in  the 
appropriate  Business  Service  Center  in 
addition  to  the  notification  required  by 
FAR  15.1001(c). 

(2)  The  abstract  must  include  only  the 
names,  addresses,  and  "best  and  final" 
prices  offered,  for  unclassified 
acquisitions  where  the  award  is  based 
on  price  and  price  related  factors.  The 
successful  offeror(s)  must  be  identified. 

(3)  Abslracts  must  not  contain 
information  regarding  failure  to  meet 
minimum  standards  of  responsibility  or 
other  notations  properly  exempt  from 
disclosure  to  the  public  under  FOI 
regulations. 

(d)  The  information  outlined  in 
paragraph  (c)  above  must  not  be 
disclosed  when  the  contracting  officer 
determines,  on  a  case  by  case  basis,  that 
it  is  not  in  the  best  interest  of  the 
Government  or  when  it  may  be 
competitively  harmful  to  offerors  such 
as  when  negotiations  are  in  process  for 
an  item  that  was  recently  awarded 
under  another  solicitation. 


PART  522— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

20.  Section  522.1007  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

522.1007    Notice  of  Intention  to  make  a 
service  contract 

(a)  The  Department  of  Labor  (DOL) 
has  issued  a  Service  Contract  Act 
Directory  of  Occupations  to  use  in 
determining  job  classifications  when 
procuring  services.  The  directory  is 
available  for  sale  by  the  Superintendent 
of  Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  It 
contains  occupational  titles  and 
descriptions  that  contracting  offices 
must  use  when  listing  on  SF  98a  the 
classes  of  service  employees  to  be  used. 
When  contracting  officers  are  unable  to 
find  an  appropriate  title  or  description 
in  the  directory,  they  must  develop  and 
submit  an  appropriate  occupational  title 
and  description  for  the  work  to  DOL 
with  the  SF  98  request. 


PART  532— CONTRACT  FINANCING 

21.  Section  532.606-70  is  revised  to 
read  as  follows: 

532.606-70    Heferral  of  delinquent  debts. 

(a)  When  the  contracting  officer 
determines  that  a  debt  in  excess  of  $100 
is  delinquent,  the  contracting  officer 
shall  forward  notification  of  the 
delinquent  debt  to  the  applicable 
finance  office  for  collection  in 
accordance  with  the  Debt  Collection  Act 
of  1982,  and  possible  forwarding  to  a 
credit  reporting  agency. 

(b)  If  the  contractor  appeals  the 
contracting  officer's  demand  for 
payment  pursuant  to  the  Disputes  clause 
of  its  contract,  the  contracting  officer 
shall  advise  the  finance  office  whether 
to  suspend  collection  efforts  pending 
resolution  of  the  dispute. 

PART  534— MAJOR  SYSTEM 
ACQUISITION 

22.  Section  534.002-70  is  revised  to 
read  as  follows: 

534.002-70    Directives. 

The  policies  and  procedures 
applicable  to  major  systems  acquisition 
are  contained  in  GSA  orders  and  the 
Federal  Information  Resources 
Management  Regulation  (FIRMR). 
Personnel  concerned  with  acquiring 
major  systems  should  be  familiar  with 
the  following: 


PART  536— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

23.  Section  536.201  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

536.201    Evaluation  of  contractor 
performance. 

•        •        *        •        • 

(c)  The  contracting  oHicer  shall 
include  a  copy  of  the  report  in  the 
regional  evaluation  report  file  and  the 
contract  file.  The  regional  evaluation 
report  file  should  include  a  cross 
reference  for  all  names  under  which  a 
contractor  does  business  with  GSA.  The 
evaluation  report  files  are  to  be  used 
when  making  preaward  determinations 
of  contractor  responsibility. 

PART  537— SERVICE  CONTRACTING 

24.  Section  537.110  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

537. 110    Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  552.237-70. 
Qualifications  of  Offerors,  in 
solicitations  and  contracts  for  building 
services  when  the  contract  amount  is 
expected  to  exceed  the  small  purchase 
limitafion.  A  supplemental  provision 
may  be  used  with  this  provision  to 
outline  specific  qualification 
requirements  for  individual  contracts. 

fbj  The  contracting  officer  shall  insert 
the  clause  at  552.237-71,  Qualifications 
of  Employees,  in  solicitations  and 
contracts  for  building  services  when  the 
amount  is  expected  to  exceed  the  small 
purchase  limitation.  Supplemental 
clauses  may  be  used  with  the  clause  at 
552.237-71  to  outline  specific 
requirements  regarding  employees  who 
will  perform  work  on  contracts. 


PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

25.  Section  552.210-78  is  revised  to 
read  as  follows: 


552.210-78    Ctiarges  for  packaging  and 
packing. 

As  prescribed  in  510.011(i),  insert  a 
clause  substantially  as  follows: 

CHARGES  FOR  PACKAGING  AND 
PACKING  (MAY  1988) 

If  supplies  shipped  to  a  CSA  wholesale 
distribution  center  are  not  packaged  and 
packed  in  accordance  with  contract 
requirements,  the  Government  has  the  right, 
without  prior  notice  to  the  Contractor,  to 
perform  the  required  repackaging/ repacking. 
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by  contract  or  otherwise,  and  charge  the 

Contractor  therefor  at  the  rate  of  $ * 

per  man-hour  or  fraction  thereof.  The 
Contractor  will  also  be  charged  for  material 
costs,  If  incurred.  This  right  is  not  exclusive, 
and  is  in  addition  to  other  rights  or  remedies 
provided  for  in  this  contract 
(End  of  Clause) 

'The  rate  to  be  inserted  in  the  above  clause 
shall  be  determined  by  the  Commissioner. 
Federal  Supply  Service,  or  a  designee. 

26,  Section  552,210-79  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

552.210-79    Packing  list 

As  prescribed  in  510.011(j),  insert  the 
following  clause: 


552.214-71    [Reserved] 

27,  Section  552.214-71  is  removed  and 


reserved. 


il 


If 


52.215-71    (Reserved! 

28.  Section  552.215-71  is  removed  and 
reserved, 

29.  Section  552,237-1  is  redesignated 
552,237-70  and  the  introductory 
paragraph  is  revised  to  read  as  follows: 

552.237-70    Qualifications  of  offerors. 

As  prescribed  in  §  537,110(a),  insert 
he  following  provision: 


30.  Sections  552.237-71  and  552.237-73 
are  amended  by  revising  the 
introductory  paragraphs  to  read  as 
follows: 

552.237-71    Qualifications  of  employees. 

As  prescribed  in  537,110(b),  insert  the 
following  clause: 


552.237-72    Certification  regarding  "Quasl- 
MiHtary  Armed  Forces." 

As  prescribed  in  537,n0(c),  insert  the 
following  certification: 

•         *,,** 

Note,— GSA  Form  3420,  Contract/ 
Modification  File  Checklist  mentioned  in  the 
summary  is  illustrated  in  and  made  a  part  of 
the  regulation.  However,  the  form  is  not 
illustrated  in  the  Federal  Register  or  the  Code 
of  Federal  Regulations.  Individual  copies  may 
he  obtained  from  any  GSA  contracting 
activity  or  the  Director  of  the  Office  of  GSA 
Acquisition  Policy  and  Regulations  (VP),  18th 
and  F  Streets,  NW.,  Washington,  DC  20405, 

PART  533— PROTESTS.  DISPUTES 
AND  APPEALS 

31.  Section  533,370-3420  is  added  to 
read  as  follows: 


533.370-3420    GSA  Form  3420,  Contract/ 
Modification  FUe  Ctiecklist 

Dated:  July  29, 1988. 

Patricia  A,  Szervo, 

Associate  Administrator  for  Acquisition 

Policy. 

|FR  Doc.  88-18340  Filed  8-15-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

[Docket  No.  70355-7127] 

Atlantic  Tuna  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  inseason  adjustment. 

summary:  NOAA  issues  this  notice  to 
increase  the  Harpoon  Boat  category 
quota  of  giant  Atlantic  bluefm  tuna  from 
60  short  tons  (st)  to  75  st  and  to  decrease 
the  inseason  adjustment  amount  from 
104  st  to  89  st  accordingly.  The  increase 
is  necessary  to  prevent  an  early  closure 
of  this  segment  of  the  fishery, 

EFFECTIVE  DATE:  August  11.  1988, 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathi  L.  Rodrigues,  508-281-3600. 
extension  324. 

SUPPt^MENTARY  INFORMATION:  Final 
regulations  governing  the  Atlantic 
bluefin  tuna  fishery  were  published  on 
October  25. 1985  (50  PR  43396). 
Paragraph  285.22(g)  of  Title  50  provides 
that  the  Director,  Northeast  Region. 
NMFS  (Regional  Director)  may  allocate 
during  the  fishing  season  any  portion 
(from  zero  to  100  percent)  of  the 
inseason  adjustment  amount  (104  st]  to 
any  segment  of  the  fishery.  The  Regional 
Director  is  required  to  publish  a  notice 
of  allocation  in  the  Federal  Register 
before  such  allocation  becomes 
effective.  Consistent  with  §  285.22(g),  the 
Regional  Director  has  considered  the 
following  factors: 

(1)  The  usefulness  of  information 
obtained  from  catches  of  the  particular 
gear  segment  of  the  fishery  for  biological 
sampling  and  monitoring  the  status  of 
the  stock; 

(2)  The  catches  of  the  particular  gear 
segment  to  date  and  the  Hkelihood  of 
closure  of  that  segment  of  the  fishery  if 
no  allocation  is  made; 

(3)  The  projected  ability  of  the 
particular  gear  segment  to  har\'est  the 
additional  amount  of  Atlantic  bluefin 
tuna  before  the  anticipated  end  of  the 
fishing  season;  and 

(4)  The  estimated  amounts  by  which 


quotas  established  for  other  gear 
segments  of  the  fishery  might  be 
exceeded. 

The  Regional  Director  has  determined 
that  a  15  st  allocation  to  the  Harpoon 
Boat  category  is  appropriate  based  on 
these  factors. 

Current  landing  reports  indicate  that 
the  Harpoon  Boat  quota  of  60  st  of  giant 
Atlantic  bluefin  tuna  will  be  harvested 
by  the  effective  date  of  this  notice.  A 
significant  increase  in  the  number  of 
vessels  permitted  in  the  Harpoon  Boat 
category  has  occurred  from  1980  to  the 
present  (from  30  vessels  to  250  vessels). 
This  increase  in  the  number  of  vessels 
actively  engaged  in  the  fishery  has 
increased  the  ability  of  the  fleet  to 
harvest  the  quota  during  favorable 
fishing  conditions.  The  rate  of  harvest, 
when  tuna  are  present  and  weather 
conditions  permit,  has  reached  10  to  15 
st  per  week.  At  this  rate  of  harvest,  the 
60  st  quota  will  be  taken  by  mid-August 
and  the  fishing  for  giant  Atlantic  bluefin 
tuna  by  vessels  permitted  in  the 
Harpoon  Boat  category  will  cease  for 
the  remainder  of  1988.  The  traditional 
closure  of  this  segment  of  the  fishery  is 
in  September,  when  weather  conditions 
are  no  longer  favorable.  Allocation  of 
the  inseason  adjustment  amount  will 
delay  closure  of  the  fishery  during  the 
optimal  season. 

An  allocation  of  15  st  from  the 
inseason  adjustment  amount  would 
have  89  st  available  for  allocation  to 
other  gear  categories.  An  allocation  of 
15,6  st  will  be  necessary  to  account  for 
the  overage  from  the  incidental  longline 
fishery.  Based  on  current  landings  data 
for  all  gear  categories  in  the  Atlantic 
bluefin  tuna  fishery,  the  73,4  st 
remaining  in  the  inseason  adjustment 
amount  should  be  more  than  sufficient 
to  provide  for  potential  shortages  in 
other  gear  segments. 

The  Regional  Director,  therefore, 
increases  the  Harpoon  Boat  quota  in 
§  285,22(b)  from  60  st  to  75  st  and 
decreases  the  inseason  adjustment 
amount  in  §  285,22(g)  from  104  st  to  89 
st.  The  Regional  Director  will  make 
provisions  for  the  overage  from  the 
incidental  longline  fishery  when  the  1988 
season  ends  on  December  31, 1988, 
When  the  adjusted  Harpoon  Boat  quota 
is  reached,  the  further  taking  and 
retention  of  Atlantic  bluefin  tuna  by 
vessels  permitted  in  this  category  will 
be  prohibited  for  the  remainder  of  1988, 

Notice  of  this  action  will  be  mailed  to 
all  Atlantic  bluefin  tuna  dealers  and 
vessel  owners  holding  a  valid  vessel 
permit  for  this  fishery. 
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Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  285.22.  and  is  taken 
in  compbance  with  E.0. 12291. 

List  of  Subjects  in  50  CFR  Part  285 

Fisheries,  Penalties,  Reporting  and 
recordkeeping  requirements.  Treaties. 

(16U.S.a971e/e<7.) 

Dated:  Angust  11. 198& 
loe  P.  Clan, 

Acting  Director  of  Office  of  Fisheries. 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  88-18469  Filed  8-11-88;  3:12  pm| 
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50  CFR  Part  641 
[Docket  N&  71154-8119) 

Reef  Fish  Fishery  of  the  Gulf  of  Mexico 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Fiiud  rule. 

summary:  NOAA  issues  this  final  rule 
to  amend  the  regulations  for  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP]. 
This  rule  modifies  the  exemption  from 
the  red  snapper  minimum  size  limit  for  a 
person  fishing  with  a  trawl  for  species 
other  than  reef  fish,  provided  the  total 
weight  of  reef  fish  does  not  exceed  five 
percent  of  all  other  species  aboard.  This 
rule  also  removes  expired  language 
exempting  undersized  red  snapper 
caught  by  persons  fishing  from 
beadboets.  Tbe  intent  of  this  nik  is  to 
reduce  the  mortality  of  undersized  red 
jinapper.  dius  hastening  recovery  of  the 
J^shery  stock,  and  to  clarify  the 
regulations. 

EFFECTIVE  DATE:  September  15. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharles.  813-863-3722. 

SUPPLEMENTARY  INFORMATIONC  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP  prepared  by  the 
Gulf  of  Mexico  Fishery  Management 
Courtcil  (Council)  and  its  implementing 
regulations  at  50  CFR  Part  641.  Section 
641.23(b][3)  exempts  from  the  minimum 
size  limit  for  red  snapper  persons 
lawfully  fishing  with  trawls  from 
domestic  vessels  in  the  exclusive 
economic  zone  (EEZ).  The  rationale  in 
the  FMP  for  this  exemption  was  to 
prevent  wastage  of  the  few  undersized 
red  snapper  caught  in  shrimp  trawls  and 
to  avoid  making  vessels  in  the 
groundfish  fishery  cull  the  very  small 
red  snapper  taken  in  this  mixed  species 
fishery. 

Some  fishermen  who  target  reef  fish 
species  in  the  Gulf  of  Mexico  are 


landing  and  selling  undersized  red 
snapper  taken  from  the  EEZ,  claiming 
the  fish  were  caught  in  trawls.  In  some 
cases,  undersized  red  snappers  are 
transferred  at  sea  to  trawl  vessels.  In 
other  cases,  trawls  are  carried  aboard 
hook-and-line  vessels  merely  to  support 
a  claim  that  undersized  red  snapper 
were  caught  by  trawl  gear.  Through 
these  artifices,  fishermen  are  using  the 
current  wording  of  the  trawl  exemption 
to  frustrate  enforcement  of  the  size  limit 
on  red  snapper. 

To  stop  these  practices  within  the 
intent  of  the  Council  as  expressed  in  the 
FMP.  NOAA  proposed  (53  FR  5809. 
February  26, 1988)  (1)  to  apply  the 
exemption  for  trawl-caught  undersized 
red  snapper  only  when  the  total  weight 
of  red  snapper  does  not  exceed  five 
percent  of  all  other  fish  on  board  and  (2) 
to  prohibit  the  transfer  of  red  snapper 
from  one  vessel  to  another  at  sea. 

It  was  also  proposed  to  (1)  revise  the 
definition  for  authorized  officer  to 
clarify  the  participants  in  an 
enforcement  agreement  through  which  a 
State  or  Federal  officer  becomes  an 
authorized  officer,  (2)  add  a  phrase  to 
the  definition  of  EEZ  to  conform  to 
current  usage,  (3)  clarify  that  the  U.S. 
Coast  Guard  is  not  a  party  to  a  State/ 
Federal  agreement  for  data  collection, 
and  (4)  in  }  641.23(b),  remove  the 
exemption  tot  persons  fishing  from 
headboats  froiii  the  size  limit  for  red 
snapper,  which  expired  on  May  8. 1987. 

Comments  and  Responses 

Comments  on  the  proposed  rule  were 
received  from  the  Council  and  from  an 
organizaticm  refx^esenting  commercial 
fishermen  in  Florida.  The  Council 
requested  that  "reef  fish"  be  substituted 
for  "red  snapper"  in  determining  the 
percentage  of  all  other  fish  on  board. 
The  Council  pointed  out  that  the  total 
weight  of  all  reef  fish,  rather  than  only 
red  snapper,  was  a  more  appropriate 
criterion  for  determining  when  a  person 
was  fishing  for  species  other  than  reef 
fish  and  thus  should  be  exempt  from  the 
minimum  size  regulation  for  red 
snapper.  The  Council  also  pointed  out 
that  its  recommended  change  would 
create  only  a  negligible  additional 
burden  or  legitimate  shrimp  and 
groundfish  trawl  vessels  because  red 
snapper  typically  constitute  the  major 
proportion  of  reef  fish  taken  as  bycatch 
by  those  vessels. 

NOAA  concurs  with  the  Council's 
rationale  and  its  assessment  of  the 
extent  of  additional  burden. 
Furthermore,  the  preamble  of  the 
proposed  rule  stated  that  "the 
exemption  for  trawl-caught  undersized 
red  snapper  is  proposed  to  be  amended 
by  applying  it  only  to  a  person  who  is 


trawling  for  species  other  than  reef  fish" 
(53  FR  5809.  Feb.  26. 1988).  In  view  of  the 
language  quoted  from  the  preamble  of 
the  proposed  role,  the  change  in 
regulatory  text  requested  by  the  Council 
is  a  logical  outgrowth  of  the  proposed 
rule,  and  NOAA  is  including  the 
requested  change  in  the  regulatory  text 
of  this  final  rule. 

The  organization  representing 
commercial  fishermen  objected  to  the 
prohibition  on  transfer  of  red  snapper  at 
sea  on  the  grounds  that  such  prohibition 
is  (1)  a  burdensome  regulation  that 
would  prohibit  legitimate  transfers  of 
red  snappers  over  the  minimum  size 
limit  and  (2)  totally  unnecessary  to  solve 
the  problem  addressed.  While  such  a 
prohibition  may  enhance  enforcement, 
in  light  of  burdens  on  the  fishing 
industry  associated  with  it,  NOAA 
believes  it  should  be  addressed  through 
the  deliberative  plan  amendment 
process.  Accordingly,  the  prohibition  on 
transfer  of  red  snapper  at  sea  is  deleted 
from  this  final  rule.  Basing  the 
exemption  for  trawl-caught  undersized 
red  snapper  on  the  weight  of  fish  on 
board  may  be  sufficient  to  solve  the 
proUem  addressed.  It  will,  at  least. 
reduce  the  quantities  of  undersized  red 
snappy  that  may  be  transferred  and 
landed  by  trawlers,  possibly  to  the 
extent  that  such  transfers  are  no  longer 
eoonomica).  Additional  measures,  if 
needed,  may  be  considered  by  the 
Council. 

Cbanges  From  tke  Proposed  Rale 

In  addition  to  the  cPianges  discussed 
above,  the  technical  changes  in  the 
proposed  rule  to  revise  the  definitions 
for  authorized  officer  and  EEZ  and  to 
clarify  the  parties  to  a  State/Federal 
agreement  for  data  collection  are  not 
included  in  this  final  rule.  These 
technical  changes  have  been  made  by  a 
final  rule,  technical  amendment,  (53  FR 
24644,  June  29. 1988)  that  consolidated 
into  a  new  50  CFR  Part  620  those 
regulations  common  to  all  domestic 
fisheries. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA,  determined  that  this 
rule  is  necessary  for  the  conservation 
and  management  of  the  reef  fish  fishery 
and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  apphcable  law. 

This  rule  conforms  regulatory 
language  to  a  provision  of  the  existing 
FMP  and  makes  a  technical  correction  in 
the  regulations  implementing  the  FMP.  It 
does  not  result  in  a  significa.it  change  in 
the  original  environmental  impact 
statement  for  the  FMP  and,  thus,  is 
categorically  excluded  from  the 


Federal  Register  /  Vol.  53.  No.  158  /  Tuesday.  August  16.  1988  /  Rules  and  Regulations         30847 


requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Directive  02-10. 

The  Under  Secretary  for  Oceans  and 
Atmosphere,  NOAA  determined  that 
this  rule  is  not  a  major  rule  requiring  a 
regulatory  impact  analysis  under  E.O. 
12291.  No  cost  to  the  fishing  industry  or 
change  in  fishing  practices  is  likely  to 
result  since  legitimate  shrimp  and 
groundfish  trawl  vessels  do  not 
normally  exceed  the  five  percent 
bycatch  limitation  in  this  rule.  This  rule 
will  contribute  to  reducing  mortality  of 
undersized  red  snapper  as  was  intended 
in  the  FMP.  Reduction  of  mortality  and 
the  exemption  for  trawl-caught  red 
snapper  were  fully  considered  in  the 
regulatory  impact  review  prepared  when 
the  FMP  was  implemented.  Other 
aspects  of  this  rule  are  minor  and 
technical. 
The  General  Counsel  of  the 
.  Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  is  because 
the  revised  exemption  to  the  minimum 
size  limit,  which  applies  only  when  the 
quantity  of  reef  fish  is  not  more  than 
five  percent  of  the  total  weight  of  all 
other  fish  on  board,  is  not  expected  to 
a^ect  a  substantial  number  of  small 
entities.  The  14.000  shrimp  and 
groundfish  trawl  vessels  operating  in  the 
Gulf  of  Mexico  normally  do  not  have 
reef  fish  on  board  exceeding  the  five 
percent  catch  limit  and  therefore,  would 


continue  to  be  exempt.  Thus,  the  rule 
would  affect  only  those  few  operators 
who  attempt  to  subvert  the  regulations. 
The  revision  would  close  a  loophole  in 
the  rule  for  a  relatively  small  number  of 
hook-and-line  or  other  vessels,  and  will 
serve  to  achieve  the  intended  objectives 
of  the  FMP.  All  other  changes  are 
technical  and  would  not  affect  current 
operating  practices  or  impose  costs  on 
the  fishermen.  As  a  result,  a  regulatory 
fiexibility  analysis  was  not  prepared. 

This  rule  does  not  contain  a  collection 
of  information  requirement  subject  to 
the  Paperwork  Reduction  Act. 

In  the  final  rule  that  implemented  the 
FMP  (49  FR  39553.  October  4, 1984). 
NOAA  concluded  that,  to  the  maximum 
extent  practicable,  the  FMP  is  consistent 
with  the  coastal  zone  management 
programs  of  each  State  adjoining  the 
Gulf  of  Mexico  (except  Texas,  which 
does  not  have  an  approved  program 
under  the  Coastal  Zone  Management 
Act).  Since  this  rule  does  not  directly 
affect  the  coastal  zone  in  a  manner  not 
ready  fully  evaluated  in  the  FMP  and  the 
initial  consistency  determination,  a  new 
consistency  determination  is  not 
required. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federaUsm 
assessment  under  RO.  12612. 

List  of  Subjects  in  50  CFR  Part  641 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 


Dated:  August  11. 1988. 

lames  W.  Brennan, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Sen'ice. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  Part  641  is  amended 
as  follows: 

PART  641— REEF  FISH  FISHERY  OF 
THE  GULF  OF  MEXICO 

1.  The  authority  citation  for  Part  641 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  641.23,  paragraph  (b)(3)  is 
redesignated  as  paragraph  (b)(2)  and  is 
revised  to  read  as  follows: 

§641^3    Size  and  incidentai  catch 

restrictions. 

*        ♦        »        *        « 

(b)  *  *  • 

(2)  A  person  fishing  with  at  trawl  for 
species  other  than  reef  fish  is  exempt 
from  the  minimum  size  limit  for  red 
snapper.  For  the  piuposes  of  this 
paragraph,  a  person  fishing  with  a  trawl 
is  considered  to  be  fishing  for  species 
other  than  reef  fish  when  the  total 
weight  of  reef  fish  does  not  exceed  five 
percent  of  all  other  fish  (including 
shrimp)  aboard. 
***** 

(FR  Doc.  88-18470  Filed  8-15-88;  8:45  am) 
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Proposed  Rules 


Feiieral  Regutet 
Vol.  S3.  No.  158 
Tuesday.  August  !«.  19W 


This  section  of  the  FEDERAL  fSGtSTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persor»  an 
opportunity  to  participete  In  the  rule 
making  prior  to  the  adoption  of  the  final 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol.  Tobacco  and 
Hrearms 

27CFRParta4.5,and7 

[Notice  No.  667;  Ref:  Notice  No.  659] 


Um  of  the  Word  "Ught"  (Lite)  in 
Lakaling  and  Adwarlialaa  of  Wma; 
Diatiitod  SpWiB,  and  Matt 


agcmct:  Bureau  of  Alcobot,  Tobacco 
and  nreanns  tATF7,  Department  of  the 
Tnasxtrj. 

ACTKMC  Extension  of  coounent  period. 


:  This  notice  extends  the 
conuaent  period  for  Notice  No.  659.  i. 
notice  of  proposed  rulemaking  (NPRNf), 
published  in  the  Federal  Register  on 
June  17.  isee  (53  PR  22878).  ATF  kas 
received  three  requests,  representing 
both  domestic  and  foreign  interests,  for 
an  extension  of  the  comment  period  in 
order  to  provide  sufficient  time  for  all 
interested  parties  to  respond  to  the 
complex  issues  addressed  in  the  NPRM. 
date:  Written  comments  must  be 
received  on  or  before  November  15, 
1988. 

ADDRESS:  Send  written  comments  to: 
Chief,  Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  385.  Washington,  DC  20044-0385 
ATTN:  Notice  No.  659. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  P.  Ficaretta,  Wine  and  Beer 
Branch.  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Ariel  Rios  Federal  Building. 
1200  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20228  (202-566-7626). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  17, 1988,  ATF  published 
Notice  No.  659,  a  notice  of  proposed 
rulemaking,  presenting  two  alternatives 
regarding  the  use  of  the  word  "light" 
(lite),  referring  to  a  product  containing 
low  or  reduced  calories.  These 
alternatives  were  in  addition  to  the 


proposals  made  m  Notice  No.  600 
(August  21. 1986;  51  FR  2aB30\. 

Subseqeent  to  pubbcatioa  of  Notice 
No.  659,  ATF  received  three  requests, 
represetttiag  botb  domestic  and  fravtgn 
interests,  to  extend  the  close  of  the 
coQHoaent  period  90  days,  from  August 
16, 1988w  to  Novembet  IS,.  1966.  One 
comment  sufaaotted  oo  behalf  of  tiw 
UnioB  Eurofieene  des  Alcools,  Eaux-de- 
Vie  et  Spiiitueux  ("Union  des  Alcools") 
requested  the  extension  due  to  the 
summer  bobday  schedole  in  &tfope.  and 
to  the  fact  that  the  oigamzatioB  plana  to 
discuss  the  issues  raised  in  the  aotica  at 
their  next  meeting,  which  isn't  untU  mid- 
September. 

Another  coanaenter,  a  aaticnal  trade 
associatkm  of  aunafactseen  and 
importers  representing  over  86  percent 
of  die  distiUed  spirits  sold  in  Am  lAiited 
States  Ptetdkd  Sprits  OemdcU  of  the 
United  States,  fiac).  reqaested  the 
extension  in  order  to  a^ord  its  members 
sufficient  tiaM  to  develop  their 
re^>ective  positi<ie>  in  view  (rf  the 
complexity  and  im{>ortance  ol  the  "Hght" 
issue. 

Similar  concerns  regarding  the 
siunmer  hoHday  schedule  were 
expieaaed  by  the  third  coaimenter. 
Bacardi  Imports,  Inc. 

ATF  finds  the  reasons  mentioned 
above  to  be  valid  and  is,  therefore, 
extending  the  comment  period  until 
November  15, 1988. 

Drafting  Information 

The  author  of  this  document  is  James 
P.  Ficaretta,  Wine  and  Beer  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects 

27  CFR  Part  4 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Packaging  and  containers,  and 
Wine. 

27  CFR  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Liquors  and.  Packaging  and 
containers. 

27  CFR  Part  7 

Advertising,  Beer.  Consumer 
protection.  Customs  duties  and 
inspection,  Imports,  and  Labeling. 


Aiitharily  Hid  I 

This  notiot  is  issued  under  the  authority  in 
27  U.S.C  206. 

Signed:  Augtmt  0. 1988. 
Stephen  E.  Hlggins, 
Director. 

[FR  Doc.  88-18301  Filed  a-l&-88:  8:45  amj 
siujMa  cooc  4aw-av4i 


27  CFR  Part  5 

[Notice  Ma.  668;  Ref:  Notice  Na  65«1 

L^baf  Ptaclosora  for  Brandy  and 
Whislcy  Traatad  With  Wood 


:  Bureett  of  Akohol,  Tobacco 
and  Firearms  (ATF),  I>epartment  of  the 
Treasozy. 

ACTNNK  Extension  of  comment  period 
and  extension  of  use-up  period  for  ATF 
Ruling  87-S. 

SUBMARV.  This  notice  extends  the 
comment  period  for  Notice  Na  658,  a 
notice  of  proposed  rulemaking, 
pubfished  in  die  Federal  Register  on 
May  24, 1988  (53  FR  18574).  ATF  has 
received  three  requests,  representing 
both  domestic  and  foreign  interests,  to 
extend  the  comment  period  in  order  to 
p>rovide  sufficient  time  for  all  interested 
parties  to  respond  to  the  complex  issues 
addressed  in  the  notice.  This  notice  also 
extends  the  use-up  period  for 
compliance  with  ATF  Rul.  87-3  from 
December  31, 1988  to  July  31, 1989. 

DATE:  Written  comments  must  be 
received  on  or  before  Nov.  22, 1988. 

ADDRESS:  Send  written  comments  to: 
Chief,  Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  385,  Washington,  DC  20044-0385 
ATTN:  Notice  No.  658. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  P.  Ficaretta,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Ariel  Rios  Federal  Building, 
1200  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20226  (202-566-7626). 

SUPPIEMENTARY  INFORMATION: 

Background 

On  May  24, 1988,  AFT  published 
Notice  No.  658  (53  FR  18574)  proposing 
to  amend  the  regulations  in  27  CFR  Part 
5  concerning  the  wording,  and 
placement,  of  the  disclosure  statement 
for  brandy  and  whisky  treated  with 
wood. 
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The  Bureau  also  solicited  comments 
on  a  petition  it  received,  Hied  jointly  by 
the  Federation  des  Exportateurs  de  Vins 
et  Spiritueux  (FEVS)  and  the  National 
Association  of  Beverage  Importers,  Inc. 
(NABI),  concerning  the  usage  and  label 
disclosure  for  brandy  treated  with  an 
infusion  of  oak  chips,  i.e.,  the  Boise 
method.  This  petition  was  supported  by 
several  U.S.  brandy  producers. 

Subsequent  to  publication  of  the 
notice.  ATF  received  three  requests, 
representing  both  domestic  and  foreign 
interests,  to  extend  the  comment  period. 
Two  of  the  commenters  requested  that 
the  comment  period  be  extended  (from 
August  22, 1988)  to  December  31, 1988. 

In  one  comment,  submitted  by  the 
petitioners,  it  was  noted  that  contact 
with  and  among  European  countries 
during  the  summertime  is  difficult, 
because  of  the  traditional  holiday 
period.  Consequently,  many  of  the 
concerns  generated  by  the  notice  cannot 
be  given  collaborative  review  until  the 
fall  of  1988. 

The  second  comment,  submitted  on 
behalf  of  the  U.S.  brandy  producers 
(previously  mentioned),  requested  an 
extension  in  order  to  provide  them  with 
additional  time  to  contact  individuals 
and  gather  information  which  will  not 
be  available  until  after  grape  harvests  in 
the  fall. 

The  third  comment,  submitted  on 
behalf  of  the  Union  Europeene  des 
Alcools.  Eaux-de-Vie  at  Spiritueux 
("Union  des  Alcools"),  requested  an 
extension  due  to  the  summer  holiday 
schedule  in  Eiutjpe,  and  to  the  fact  diat 
the  organization  plans  to  discuss  the 
issues  raised  in  the  notice  at  their  next 
meeting,  which  isn't  until  mid- 
September. 

ATF  finds  the  reasons  mentioned 
above  to  be  valid.  However,  the  Bureau 
believes  that  an  extension  of  an 
additional  90  days  is  sufficient  and  is, 
therefore,  extending  the  conmient  period 
until  November  22, 1988. 

In  addition,  so  as  not  to  place  an 
undue  burden  on  the  industry  and,  in 
order  to  provide  the  Bureau  with 
sufficient  time  to  complete  this 
rulemaking  proceeding,  ATF  is 
extending  the  use-up  period  for 
compliance  with  ATF  Rul.  87-3,  A.T.F. 
Q.B.  1987-3, 12,  and  corresponding 
Industry  Circular  87-8  (dated  September 
4, 1987)  from  December  31. 1988  to  July 
31. 1989. 

Drafting  Information 

The  author  of  this  docimient  is 
coordinator  James  P.  Ficaretta,  Wine 
and  Beer  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 


List  of  Subjects  in  27  CFR  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports. 
Labeling,  Liquors,  and  Packaging  and 
containers. 

Authority  and  Issuance 

This  notice  is  issued  under  the  authority  in 
27  U.S.C.  205. 

Signed:  August  8. 1988. 
Stephen  E.  Higg;in8, 
Director. 
[FR  Doc.  88-18300  Filed  8-15-88;  8:45  am) 

BHJJNOCOOD  MW-n-H 

DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  7 

Rocky  Mountain  National  Parte  Fishing 
Regulations 

agency:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMART:  The  National  Park  Service 
proposes  to  modify  the  fishing 
regulations  in  Rocky  Mountain  National 
Park.  The  proposed  mle  changes  would 
allow  fishing  in  streams  and  lakes  in 
Rocky  Mountain  National  Park  as 
designated  by  the  Superintendent 
pursuant  to  authority  provided  by 
National  Park  Service  general 
regulations.  The  paric's  active 
monitoring  program  has  identified 
conservation  concerns  which  include 
protecting  and  restoring  native  fish 
populations  while  affording  a  high 
quality  fishing  experience  within  limits 
necessary  to  perpetuate  fish  populations 
and  riparian  vegetation.  The  proposed 
changes  to  regulations  address  these 
concerns  and  will  correct,  on  an  annual 
basis,  problems  identified  with  the 
current  regulations.  With  these  proposed 
changes  in  place,  the  park  staff  will  be 
able  to  more  effectively  manage  the 
fishery  resources  by  manipulating 
season  dates,  bait  and  terminal  gear 
restrictions,  and  the  use  of  creel  limits 
(including  catch-and-release).  Effects  of 
the  proposed  rufes  are  expected  to  be 
minimal.  This  rulemaking  will  not  alter 
to  any  degree  the  number  of  angler  days 
presently  occurring. 

DATE:  Written  comments  will  be 
accepted  through  September  15, 1988. 
Comments  should  be  addressed  to:  Mr. 
James  B.  Thompson,  Superintendent, 
Rocky  Mountain  National  Park,  Estes 
Park,  CO  80517. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  R.  Stevens,  Research  Biologist, 
Rocky  Mountain  National  Park,  Estes 


Park,  CO  80517.  Phone:  (303)  586-2371. 


or 
David  J.  Essex,  Chief  Park  Ranger, 
Rocky  Mountain  National  Park.  Estes 
Park,  CO  80517.  Phone:  (303)  588-2371. 

SUPPt^MENTARY  INFORMATION: 

Background 

The  present  Rocky  Mountain  National 
Park  fishing  regulations  are  codified  in 
36  CFR  7.7(a).  They  permit  fishing  in 
selected  waters  of  the  park  with  a 
variety  of  regulations  for  specific  lakes 
and  sti^ams. 

Technical  fishing  assistance  has  been 
provided  to  Rocky  Mountain  National 
Park  by  the  U.S.  Fish  and  Wildlife 
Service  for  30  years.  The  present 
objectives  have  evolved  since  the  late 
1950s  to  closely  coincide  with  the  park's 
primary  purpose,  which  is  to  preserve 
natural  environments  and  native  plant 
and  animal  Ufe,  and  to  provide  for  the 
enjoyment  of  the  same  in  ways  that 
maintain  natiu-al  conditions. 

Thus,  the  specific  objectives  of  the 
park's  fishery  program  are: 

1.  Protect  and  restore  native  fish 
populations,  and  meet  the  requirements 
of  the  Endangered  Species  Act  of  1973^ 

2.  Maintain  a  high  quality  fishing 
experience  for  the  anglers. 

3.  Allow  angler  use  according  to 
National  Park  Service  policy,  and  within 
limits  necessary  to  perpetuate  fish 
populations  and  riparian  vegetation. 

Attainment  of  these  objectives 
requires  that  angler  harvests  do  not  alter 
natural  replenishment  rates  or  age 
structure,  or  significantly  reduce 
numbers,  biomass,  or  sizes,  from  those 
occturing  in  unfished  populations.  This 
management  policy  necessitates  both  a 
philosophical  and  hteral  distinction 
between  recreational  angling  and 
removing  fish  for  cosumption. 

Protective  policies  of  the  National 
Park  Service  that  have  prevented 
significant  degradation  of  the  aquatic 
habitat  have  also  restricted  the  use  of 
maintenance  stocking  in  park  waters. 
Given  these  constraints,  special  angling 
regulations  have  become  the  primary 
means  to  accomplish  park  fishery 
objectives. 

Regulations  used  to  protect  fish  and 
maintain  angling  quality  have  included 
manipulating  season  dates,  bait  and 
terminal  gear  restrictions,  and  the  use  of 
creel  limits  (including  catch-and- 
release). 

Of  the  147  lakes  within  Rocky 
Mountain  National  Park,  only  42  lakes 
are  capable  of  maintaining  reproducing 
fish  populations  due  to  cold  water 
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temperature  or  lack  of  spawning  habitat. 
Of  the  42  lakes  that  sustain  reproducing 
fish  populations.  11  lakes  and  11 
streams  contain  pure  populations  of 
native  trout  species.  The  majority  of 
these  native  Hsh  populations  were 
restored  since  1973,  under  the 
Endangered  Species  Act. 

Because  of  the  sensitivity  of  these 
native  fish  populations,  the  park  staff 
must  be  able  to  respond  rapidly  to 
changes  that  occur  in  a  dynamic 
ecosystem  resulting  from  human 
activities  and  natural  events. 

The  park's  fishing  regulations  are 
currently  codified  in  36  CFR  7.7(a).  In 
order  for  even  minor  changes  to  be 
made  in  these  regulations  through 
normal  rulemaking  procedures, 
approximately  eight  months  are 
required.  This  process  involves 
extensive  review  at  various  Government 
levels  and  includes  a  period  set  aside 
for  public  review  and  comment. 

The  proposed  change  in  the 
development  of  the  park's  fishing 
regulations  would  allow  the 
Superintendent  the  ability  to  make 
routine  changes  in  the  regulations 
locally,  in  a  timely  manner,  using 
discretionary  authority  provided  by 
National  Park  Service  general 
regulations  in  36  CFR  1.5.  This 
procedure  will  afford  greater  protection 
to  the  park's  fishery  resources,  be  more 
responsive  to  public  needs  and  allow 
park  managers  greater  flexibility  to 
respond  to  specific  situations. 

Public  notice  of  restrictions 
established  by  the  Superintendent  will 
be  provided  through  signs,  maps, 
brochures,  newspaper  notices  or  other 
appropriate  methods  as  required  by  36 
CFR  1.7.  Detailed  information  pertaining 
to  the  nature  and  extent  of  fishing 
restrictions  will  be  readily  available  to 
anglers  in  the  park.  Permanent  or 
otherwise  significant  closures  of  park 
waters  (such  as  the  ones  listed  in 
paragraph  (a)(3)  of  this  rulemaking)  are 
subject  to  the  rulemaking  requirements 
of  36  CFR  1.5(b)  and  will  continue  to  be 
codified  in  36  CFR  7.7. 

The  park's  fishing  regulations  will  be 
reviewed  at  least  annually  by  park  staff 
and  the  U.S.  Fish  and  Wildlife  Service, 
and  recommendations  for  changes,  if 
any.  will  be  made  to  the  Superintendent. 

Public  Participation 

The  policy  of  the  National  Park 
Service  is.  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 
proposed  rule  to  the  address  noted  at 
the  beginning  of  this  rulemaking. 


Drafting  Information 

The  primary  authors  of  these 
regulations  are  David  Essex.  Chief  Park 
Ranger,  and  David  Stevens.  Research 
Biologist,  both  of  Rocky  Mountain 
National  Park. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

Compliance  With  Other  Laws 

The  Department  of  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
(February  19. 1981),  46  FR  13193,  and 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  economic  effects 
of  this  rulemaking  are  local  in  nature 
and  negligible  in  scope.  The  National 
Park  Service  has  determined  that  this 
rulemaking  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment,  health,  and  safety  because 
it  is  not  expected  to: 

(a)  Increase  public  angling  to  the 
extent  of  impacting  the  aquatic 
ecosystem; 

(b)  Introduce  noncompatible  uses 
which  might  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this 
proposed  rulemaking  is  categorically 
excluded  from  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  by 
Departmental  regulations  in  516  DM  6 
(49  FR  21438).  As  such,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared. 

List  of  Subjects  in  36  CFR  Part  7 

National  Parks.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  Chapter  I  as 
follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  t,  3,  9a,  462(k);  S  7.96 
also  issued  under  D.C.  Code  8-137  (1981)  and 
D.C.  Code  40-721  (1981). 


2.  By  revising  §  7.7(a)  to  read  as 
follows: 

§7.7    Rocky  Mountain  National  Park. 

(a)  Fishing. 

(1)  Fishing  restrictions,  based  on 
management  objectives  described  in  the 
park's  Resources  Management  Plan,  are 
established  annually  by  the 
Superintendent. 

(2)  The  Superintendent  may  impose 
closures  and  establish  conditions  or 
restrictions,  in  accordance  with  the 
criteria  and  procedures  of  §§  15  and  1.7 
of  this  chapter,  on  any  activity 
pertaining  to  fishing,  including,  but  not 
limited  to  species  of  fish  that  may  be 
taken,  seasons  and  hours  during  which 
fishing  may  take  place,  methods  of 
taking,  size,  creel,  and  possession  limits. 

(3)  Fishing  in  closed  waters  or 
violating  a  condition  or  restriction 
established  by  the  Superintendent  is 
prohibited. 

s  *  •  *  # 

Date:  June  24. 1988. 

Susan  Recce. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parlis. 

|FR  Doc.  88-18498  Filed  8-15-88;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IA-1-FRL-3429-7J 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  Reasonably  Available 
Control  Technology  for  Duro  Textile 
Printers 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
a  State  Implemention  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Massachusetts.  This  revision  defines 
and  imposes  reasonably  available 
control  technology  (RACT)  for  Duro 
Textile  Printers  (Duro)  located  in  Fall 
River,  Massachusetts.  This  revision  is 
necessary  to  limit  volatile  organic 
compound  (VOC)  emissions  from  this 
source.  The  intended  effect  of  this  action 
is  to  propose  approval  of  a  source- 
specific  RACT  determination  made  by 
the  Commonwealth  in  accordance  with 
commitments  specified  in  its  ozone 
attainment  plan  approved  by  EPA  on 
November  9, 1983  (48  FR  51480).  This 
action  is  being  taken  in  accordance  with 
section  110  of  the  Clean  Air  Act. 


DATE:  Comments  must  be  received  on  or 
before  September  15, 1988. 
ADDRESSES:  Comments  may  be  mailed 
to  Louis  F.  Gitto,  Director,  Air 
Management  Division,  EPA  Region  I. 
JFK  Federal  Building,  Room  2311. 
Boston.  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  Technical  Support 
Document  for  this  proposed  action  are 
available  during  normal  business  hours 
at  the  Environmental  Protection  Agency. 
Region  I.  JFK  Federal  Building,  Room 
2311,  Boston  MA  02203;  and  the  Division 
of  Air  Quality  Control.  Department  of 
Environmental  Quality  Engineering,  One 
Winter  Street.  8th  Floor.  Boston.  MA 
02108. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Judge,  (617)  565-3248;  FTS 
835-3248. 

SUPPLEMENTARY  INFORMATION:  On  June 
29. 1987.  the  Massachusetts  Department 
of  Environmental  Quality  Engineering 
(DEQE)  submitted  proposed  revisions  to 
EPA  including  a  proposed  Plan 
Approval  between  the  DEQE  and  Duro 
for  incorporation  into  Massachusetts' 
SIP.  The  proposed  Plan  Approval 
establishes  and  imposes  RACT  to 
control  VOC  emissions  from  Duro. 
RACT  must  be  defined  for  Duro  under 
Massachusetts  SIP  Rule  310  CMR 
7.18(17).  "Reasonably  Available  Control 
Technology  (RACT)."  Massachusetts 
Rule  310  CMR  7.18(17)  requires  the 
DEQE  to  impose  RACT  requirements  on 
otherwise  unregulated  stationary 
sources  of  VOC  with  potential  emissions 
greater  than  100  tons  per  year.  EPA 
approved  Rule  310  CMR  7.18(17)  on 
November  9. 1983  (48  FR  51480)  as  part 
of  Massachusetts'  Ozone  Attainment 
Plan.  That  approval  stipulated  that  all 
RACT  determinations  made  under  this 
rule  would  be  submitted  to  EPA  as 
source-specific  SIP  revisions. 

Massachusetts  does  not  have  a 
regulation  specifically  for  Duro's  fabric 
printing  operations.  "The  Massachusetts 
regulation  for  fabric  coating  only  applies 
to  facilities  that  apply  a  uniform  layer  of 
material  across  the  entire  width  of  the 
fabric  substrate.  Duro  prints  fabric  by 
applying  its  print  pastes  v\nth  a  series  of 
application  rolls,  each  with  partial 
coverage.  Therefore,  the  SIP's  fabric 
coating  regulation  does  not  apply. 
Additionally,  the  SIP's  regulation  for 
graphics  arts  sources  does  not  apply  to 
Duro  because  the  regulation  applies 
specifically  to  flexographic,  packaging 
rotogravure,  and  publication  rotogravure 
printing.  The  processes  that  Duro 
utilizes,  roller  printing  and  rotary  screen 
printing,  are  significantly  different  from 
those  processes. 

The  DEQE  has  proposed  emission 
limitations  in  its  proposed  Plan 


Approval  which  enforceably  reduce 
Duro's  VOC  emissions  by  74  percent.  In 
1980,  the  baseline  year  of  the  design  of 
Massachusetts  ozone  attainment  plan. 
Duro's  emissions  were  149  tons  per  year 
(TPY).  The  proposed  Plan  Approval 
enforceably  limits  Duro's  VOC 
emissions  to  0.156  tons  per  day  (39  TPY). 
In  addition,  prior  to  final  rulemaking  by 
EPA.  the  DEQE  must  amend  its  Plan 
Approval  to  hmit  the  VOC  content  of 
Duro's  coating  inks  to  a  level  no  higher 
than  those  coating  inks  currently  used 
by  the  company  (at  the  time  of  the 
proposed  Plan  Approval).  Consequently, 
this  Plan  Approval  will  then  include  a 
pounds  of  VOC  per  unit  of  volume  of  ink 
as  well  as  a  limit  on  overall  emissions  of 
VOC. 

In  order  to  determine  if  a  74  percent 
reduction  in  VOC  emissions  represents 
a  reasonable  level  of  control  for  Duro, 
EPA's  Control  Technology  Guideline 
(CTG)  Documents  for  source  categories 
whose  VOC  emitting  processes  are 
comparable  to  that  of  fabric  printing 
were  consulted.  The  main  difference 
between  graphics  arts  printing  and 
fabric  printing  is  in  the  substrates 
actually  printed.  For  this  reason,  the 
emission  limits  suggested  in  the  EPA 
publication  entitled,  "Control  of  Volatile 
Organic  Emissions  from  Existing 
Stationary  Sources — Volume  VIII: 
Graphic  Arts — ^Rotogravure  and 
Flexography,"  (EPA^50/2-78-033) 
could  be  reasonable  for  some  types  of 
fabric  printing.  The  fabric  printing  done 
by  rollers  at  Duro  would  be  most  similar 
to  rotogravure  printing  because,  as  in 
the  definition  of  rotogravure",  the 
images  being  printed  are  recessed, 
rather  than  raised,  as  in  flexographic 
printing.  The  CTG  for  graphic  arts 
identifies  two  types  of  rotogravure 
printing,  packaging  rotogravure  and 
publication  rotograviu^.  These  two 
types  differ  as  to  the  type  of  substrates 
printed.  While  neither  type  of 
rotogravure  printing  specifically 
includes  fabric  printing,  packaging 
rotogravure  products  (detergent  cartons, 
etc.)  are  slightly  more  similar  in  function 
to  printed  fabrics  than  are  publication 
rotogravure  products  (magazines,  etc.) 
The  CTG  recommends  a  65  percent 
overall  reduction  in  VOC  emissions 
from  packaging  rotogravure  and  a  75 
percent  overall  reduction  for  publication 
rotogravure  when  using  add-on  controls. 
In  addition  to  roller  printers,  Duro  uses 
rotary  screen  printers  for  the  majority  of 
its  printing  operations.  Rotary  screen 
printing  is  not  similar  to  the  processes 
covered  by  the  graphics  arts  CTG. 
Despite  this  fact,  it  is  instructive  that 
none  of  the  Graphic  Arts  CTG  suggests 
greater  than  a  75  percent  overall 
reduction  for  any  printing  operation. 


Therefore  in  light  of  reductions 
recommended  in  CTG's  for  othei 
printing  processes.  A  reduction  on  the 
order  of  75  percent  would  be  reasonable 
for  rotary  screen  printing  operations. 
The  DEQE  has  determined  that  a  74 
percent  reduction  for  Duro's  entire 
facility  constitutes  RACT.  This  is 
consistent  with  the  CTG  anticipated 
reductions  from  graphic  arts  sources.  To 
achieve  this  reduction  on  a  daily  basis, 
the  DEQE  has  limited  Duro's  emissions 
to  0.156  tons  per  day  for  each  day  of  its 
250  days  of  operation  per  year  (39  TPY 
total).  In  addition,  prior  to  final 
rulemaking  by  EPA,  the  DEQE  must 
amend  its  Plan  Approval  to  include  a 
VOC  emission  limit  for  each  of  Duro's 
inks  (i.e..  pounds  of  VOC  per  pound  of 
solids).  Each  of  these  inks  must  be 
limited  to  a  specific  VOC  content  no 
higher  than  its  current  VOC  content  (at 
the  time  of  the  proposed  Plan  Approval). 
The  DEQE's  formal  SIP  submittal  must 
also  include  justification  that  the 
emission  limit  in  pounds  of  VOC  per 
pound  of  solids  for  each  ink  represents 
RACT  (e.g..  present  Duro's  attempts  at 
reformulation  or  substitution  to  inks 
with  a  lower  VOC  content).  The  DEQE 
submitted  its  proposed  Plan  Approval  as 
a  source-specific  SIP  revision  to  fulfill 
the  commitment  made  in  the 
Massachusetts  ozone  attainment  plan  to 
determine  and  impose  RACT  on  non- 
CTG  sources  with  the  potential 
emissions  greater  than  100  TPY. 

EPA  is  proposing  to  approve  this 
Massachusetts  State  Implementation 
Plan  revision  for  Duro,  which  was 
submitted  on  June  29, 1987.  and  is 
soliciting  public  comments  on  issues 
discussed  in  this  notice.  These 
comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  address  above. 

These  revisions  are  being  proposed 
under  a  procedure  called  "parallel 
processing"  (47  FR  27073).  If  the 
proposed  revisions  are  substantially 
changed.  EPA  will  evaluate  those 
changes  and  may  publish  a  revised  NPR. 
If  no  substantial  changes  are  made  in 
areas  other  than  those  areas  cited  in  this 
notice.  EPA  will  publish  a  Final 
Rulemaking  Notice  on  the  revisions.  The 
final  rulemaking  action  by  EPA  will 
occur  only  after  the  SIP  revisions  have 
been  adopted  by  Massachusetts  and 
submitted  to  EPA  for  incorporation  into 
the  SIP.  "Parallel  processing."  it  is 
estimated,  will  reduce  the  time 
necessary  for  final  approval  of  these  SIP 
revisions  by  3  to  4  months. 
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Proposed  Action 

EPA  is  proposing  to  approve  a 
proposed  Plan  Approval  submitted  by 
the  DEQE  as  a  SIP  revision  request  for 
Duro  Textile  Printing  in  Fall  River, 
Massachusetts.  The  proposed  Plan 
Approval  limits  Duro's  emissions  to 
0.156  tons  VOC  per  day  to  be  met  on 
each  day  of  its  250  days  of  operation  (a 
total  of  39  tons  per  year).  EPA's  final 
approval  is  contingent  upon  DEQE's 
amending  the  Plan  Approval  to  require 
that  Duro  use  coating  inks  with  a  VOC 
content  no  higher  than  those  inks 
currendy  in  use  at  the  facility. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

The  Administrator's  decision  to 
approve  or  disapprove  the  plan 
revisions  will  be  based  on  whether  it 
meets  the  requirements  of  section 
110(a)(2)(A)-{K)  and  110(a)(3)  of  the 
Clean  Air  Act,  as  amended,  and  EPA 
regulations  in  40  CFT?  Part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7642. 
Date:  September  16, 1987. 
Michael  R.  Deland, 

Regional  Administrator.  Region  I. 

Editorial  Note:  This  document  was  received 
at  the  office  of  the  Federal  Register  August 
11.198a 

|FR  Doc.  88-18453  Filed  8-15-88;  8:45  am] 
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40  CFR  Part  145 
{FRL-3427-91 

Environmental  Protection  Agency  and 
NetMtraka  Department  of 
Environmental  Control  Underground 
Injection  Control  Program  Aquifer 
Exemption  Proposal 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  hearing; 

correction  of  date. 

SUMMARY:  The  purpose  of  this  notice  is 
to  correct  the  date  of  the  public  hearing 
for  the  Chadron  Aquifer  Exemption 
request.  On  July  21, 1988  a  public 
hearing  date  of  August  22, 1988  was 


mistakenly  published  (53  FR  27534);  that 
date  will  now  read  August  23, 1988. 
DATE:  The  hearing  date  is  August  23, 
1988. 

ADDRESSES:  Comments  and  requests  to 
testify  should  be  mailed  to  Angela 
Ludwig,  Environmental  Protection 
Agency,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101.  Copies  of  the  NDEC 
Aquifer  Exemption  Request  and 
supporting  documents  are  available, 
during  the  comment  period,  for  the 
review  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday  at  the  following 
locations: 

Environmental  Protection  Agency, 
Region  VII.  Water  Division,  726 
Minnestoa  Avenue,  Kansas  City, 
Kansas  66101.  Phone:  (913)  236-2815 
Nebraska  Department  of  Environmental 
Control.  301  Centennial  Mall.  South. 
Lincoln.  Nebraska  68509,  Phone:  (402) 
471-2186 
Nebraska  Department  of  Environmental 
Control,  Chadron  Office-Room  112, 
Chadron,  Nebraska  69337.  (308)  432- 
2550 
Nebraska  Oil  and  Gas  Conservation 
Commission.  1135  Jackson.  Sidney, 
Nebraska  69162.  Phone:  (308)  254-4595 
The  hearing  will  be  held  on  August  23, 
1988  at  7:00  p.m.,  in  the  Howard  M. 
Dodd  Hall.  Highway  20,  P.O.  392,  Fort 
Robinson  State  Park,  Crawford, 
Nebraska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Ludwig.  Environmental 
Protection  Agency,  Region  VII,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101,  phone  (913)  236-2815.  Comments 
should  also  be  sent  to  this  address. 

Date:  August  5. 1988. 
Morris  Kay, 

Regional  Administrator. 
[FR  Doc.  88-18456  Filed  8-15-88;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  571 

[Docket  No.  88-17] 

Interpretations  and  Statements  of 
Policy 

AGENCY:  Federal  Maritime  Commission. 
action:  Availability  of  finding  of  no 
significant  impact. 

SUMMARY:  The  Commission  has 
completed  an  environmental  assessment 
of  a  proposed  rule  in  Docket  No.  88-17 
and  found  that  its  resolution  of  this 
proceeding  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 


DATE:  Petitions  for  review  are  due 
August  26, 1988. 

ADDRESS:  Petitions  for  review  (Original 
and  15  copies)  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW.. 
Washington.  DC  20573-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R.  Meyer,  Office  of  Special 
Studies.  1100  L  Street  NW..  Washington. 
DC  20573-0001. 

SUPPLEMENTARY  INFORMATION:  Upon 
completion  of  an  environmental 
assessment,  the  Federal  Maritime 
Commission's  Office  of  Special  Studies 
has  determined  that  Docket  No.  88-17 
will  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4321  et  seq.. 
and  that  preparation  of  an 
environmental  impact  statement  is  not 
required. 

In  Docket  No.  88-17,  the  Commission 
proposes  an  interpretive  rule  stating  that 
common  carriers  or  conferences  may  not 
require  the  production  of  a  Department 
of  justice  Business  Review  Letter  prior 
to  or  as  part  of  a  service  contract 
negotiation  process  with  a  shippers' 
association.  The  rule  is  intended  to  help 
eliminate  unnecessary  impediments  to 
the  operation  of  shippers'  associations 
and  the  negotiation  of  service  contracts. 

This  Finding  of  No  Significant  Impact 
("FONSI")  will  become  final  within  10 
days  of  publication  of  this  notice  in  the 
Federal  Register  unless  a  petition  for 
review  is  filed  pursuant  to  46  CFR  504.6 
(b). 

The  FONSI  and  related  environmental 
assessment  are  available  for  inspection 
on  request  from  the  Office  of  the 
Secretary,  Room  11101,  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001,  telephone  (2021523-5725. 

By  the  Commission. 
loseph  C.  Polking, 
SecKlary. 
(FR  Doc.  88-18435  Filed  8-15-88:  8:45  am] 
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46  CFR  Part  581 
[Docket  No.  88-16] 

Service  Contracts 

agency:  Federal  Maritime  Commission. 
action:  Availability  of  finding  of  no 
significant  impact. 

SUMMARY:  The  Commission  has 
completed  an  environmental  assessment 
of  a  proposed  rule  in  Docket  No.  88-17 
and  found  that  its  resolution  of  this 


proceeding  will  not  have  a  significant 

impact  on  the  quality  of  the  human 

environment. 

DATE:  Petitions  for  review  are  due 

August  26, 1988. 

ADDRESS:  Petitions  for  review  (Original 

and  15  copies)  to:  Joseph  C.  Polking, 

Secretary,  Federal  Maritime 

Commission,  1100  L  Street  NW., 

Washington,  DC  20573-0001. 

FOR  FURTHER  INFORMATION  CONTACT. 

Edward  R.  Meyer,  Office  of  Special 

Studies,  1100  L  Street  NW..  Washington, 

DC  20573-0001. 

SUPPLEMENTARY  INFORMATION:  Upon 

completion  of  an  environmental 

assessment,  the  Federal  Maritime 

Commission's  Office  of  Special  Studies 

has  determined  that  Docket  No.  88-16 

will  not  constitute  a  major  Federal 

action  significantly  affecting  the  quality 

of  the  human  environment  within  the 

meaning  of  the  National  Environmental 

Policy  Act  of  1969,  42  U.S.C.  4321  et  seq.. 

and  that  preparation  of  an 

environmental  impact  statement  is  not 

required. 

In  Docket  No.  88-16,  the  Commission 
proposes  to  amend  its  service  contract 
regulations  to  permit  the  correction  of 
clerical  or  administrative  errors  in  a 
service  contract's  essential  terms. 

This  Finding  of  No  Significant  Impact 
("FONSI")  will  become  final  within  10 
days  of  publication  of  this  notice  in  the 
Federal  Register  unless  a  petition  for 
review  is  filed  pursuant  to  46  CFR  504.6 
(b). 

The  FONSI  and  related  environmental 
assessment  are  available  for  inspection 
on  request  from  the  Office  of  the 
Secretary,  Room  11101.  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001,  telephone  (202)  523-5725. 

By  the  Commission. 
|oseph  C.  Polking, 
Secretary. 

(PR  Doc.  88-1843B  Filed  8-15-88;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  ''arts  1  and  94 

[PR  Docket  No.  8S-191] 

Order  Granting  Extension  of  Time 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  order  granting 

extension  of  time. 

SUMMARY:  The  Private  Radio  Bureau  has 
adopted  an  Order  granting  the  Motion 
for  Extension  of  Time  to  file  reply 


comments  filed  by  Harris  Corporation  in 
this  proceeding  concerning  point-to- 
multipoint  use  and  the  filing  of 
applications  in  the  Private  Operational 
Fixed  Microwave  Service. 
date:  Reply  comment  deadline 
extended  until  August  16, 1988. 
address:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Herb  Zeiler,  Rules  Branch,  Land  Mobile 
and  Microwave  Division,  Private  Radio 
Bureau,  (202)  634-2443.    - 
SUPPLEMENTARY  INFORMATION:  This  is 
the  text  of  the  Bureau's  Order  in  PR 
Docket  No.  88-191,  adopted  July  28. 
1988. 

The  text  of  this  Bureau  decision  is 
available  for  inspection  and  copying 
during  the  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington.  DC  20554  and 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW..  Suite 
140,  Washington,  DC  20037. 

1.  On  April  21, 1988,  the  Commission 
adopted  a  Notice  of  Proposed  Rule 
Making  (Notice)  in  the  above-captioned 
matter  (53  FR  23132  (June  20, 1988). 
Comments  on  the  Notice  were  due  July 
18, 1988,  and  reply  comments  are  due  on 
or  before  August  2, 1988. 

2.  On  July  22, 1988.  The  Community 
Telecommunications  Network  (CTN) 
filed  Motion  to  Accept  Late-Filed 
Comments.  In  order  to  allow  all 
interested  parties  to  have  the  full  fifteen 
days  to  respond  to  these  comments.  The 
Harris  Corporation  (Harris)  also 
requested  the  Commission  extend  the 
time  for  filing  reply  comments.  Harris 
contends  that  two  weeks  does  not  allow 
sufficient  time  for  thoroughly  analyzing 
the  comments.  It  asks  that  the  time  for 
filing  reply  comments  be  extended  to 
August  16, 1988. 

3.  It  appears  that  the  public  interest 
would  be  served  by  granting  an 
additional  period  in  order  to  afford 
interested  parties  a  full  opportunity  to 
respond  to  all  the  comments,  including 
CTN's.  Therefore,  we  will  extend  the 
reply  comment  deadline  until  August  16. 
1988. 

4.  Accordingly,  it  is  ordered,  pursuant 
to  the  authority  set  forth  in  §  0.331  of  the 
Commission's  Rules  and  Regulations, 
that  interested  parties  have  until  August 
16. 1988.  to  file  reply  comments  in  this 
proceeding. 

Federal  Communications  Commission. 

Ralph  A.  Haller. 

Chief,  Private  Radio  Bureau. 

[FR  Doc.  88-18009  Filed  8-15-88;  8:45  am) 

BILLING  CODE  S7l3-0t-M 


47  CFR  Part  73 

[MM  Docket  No.  86.144] 

Review  of  Teciinicat  Parameters  for 
FM  Allocation  Rules;  FM  Broadcast 
Stations 

AGENCY:  Federal  Communication 

Commission. 

action:  Proposed  rule:  extension  of 

comment  period. 

SUMMARY:  This  action,  in  response  to  a 
request  filed  jointly  by  Peter  and  John 
Fellowship.  Inc.  and  iCey  Broadcasting 
Corporation,  extends  by  two  weeks  the 
reply  comment  period  for  the  Further 
Notice  of  Proposed  Rule  Making  in  MM 
Docket  86-144.  That  further  notice  (53 
FR  10259,  March  30, 1988)  proposes 
revised  minimum  distance  separation 
requirements  for  FM  broadcast  stations 
on  IF-related  channels. 
DATES:  Reply  comments  are  due  by 
August  10. 1988. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
B.C.  "Jay"  Jackson.  Jr..  Mass  Media 
Bureau,  (202)  632-9660. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
Granting  Request  for  Time  to  File  Reply 
Comments  in  MM  Docket  86-144, 
adopted  on  July  27, 1988  by  the  Chief. 
Mass  Media  Bureau  under  delegated 
authority  and  released  on  August  8. 
1988.  The  full  text  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC  and  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Services,  (202)  857-3800,  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 

Federal  Communications  Commission. 

Alex  D.  Felker, 

Chief  Mass  Media  Bureau. 

[FR  Doc.  88-18488  Filed  8-15-88:  8:45  am| 

BILLING  CODE  C712-4)1-«l 


47  CFR  Part  73 

(MM  Docket  No.  88-380.  RM-62641 

Television  Broadcasting  Services; 
Jonesboro,  AR 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Outlaw 
Broadcasting,  seeking  the  allotment  of 
UHF  television  Channel  48  to  Jonesboro, 
Arkansas,  as  that  community's  second 
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local  commercial  television  broadcast 
service.  Reference  coordinates  utilized 
for  this  proposal  are  35-50-12  and  90- 
42-24. 

Although  the  Commission  has 
imposed  a  freeze  on  new  TV  allotments 
in  specified  metropolitan  areas  pending 
the  outcome  of  an  inquiry  into  the  uses 
of  advanced  television  systems  (ATV)  in 
broadcasting,  this  proposal  is  not 
affected  thereby. 

DATES:  Comments  must  be  fded  on  or 
before  September  29, 1988,  and  reply 
comments  on  or  before  October  14, 1968. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  intersted  parties  should  serve  the 
petitioner,  as  follows:  Oudaw 
Broadcasting,  c/o  Jeffrey  Pylant,  8 
Keyser  Woods  Court,  Baltimore,  MD 
21208. 

FOR  FURTHER  INFORMATION  CONTACT! 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-380,  adopted  July  1, 1988,  and 
released  August  10, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230],  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Steve  Katniner, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Meida  Bureau. 
[FR  Doc.  88-18489  Filed  8-15-88;  8:45  am) 

BILUNQ  CODE  e712-01-M 


47  CFR  Part  73 

(MM  DocfcM  No.  84-386.  RM-6413] 

Radio  Broadcasting  Services;  Orlando, 
FL 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Urban 
Broadcasting  Corporation  requesting  the 
substitution  of  Channel  255C2  for 
Channel  2S5A  at  Orlando,  Florida,  and 
the  modification  of  its  permit  for  a  new 
station  there  to  specify  the  higher 
powered  channel.  Channel  255C2  can  be 
allotted  to  Orlando  in  compliance  with 
the  Conunission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  4.7  kilometers  (2.9  miles) 
west  to  avoid  a  shortspacing  to  Station 
WKGR.  Channel  254C,  Fort  Pierce, 
Florida.  The  coordinates  for  this 
allotment  are  North  Latitude  28-33-00 
and  West  Longitude  81-25-30.  In 
accordance  with  §  1.420(g)  of  the 
Commission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  in  use 
of  the  channel  of  Orlando  nor  require 
the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
channel  for  use  by  other  interested 
parties. 

DATES:  Conmients  must  be  filed  on  or 
before  September  28, 1988,  and  reply 
comments  on  or  before  October  11, 1988. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
8&-38e,  adopted  July  14, 1988,  and 
released  August  5, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 


Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Karainer. 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Medic  Bureau. 
[FR  Doc.  88-18490  Filed  8-15-«8:  8:45  am] 

BILLING  coot  STIl-OI-M 


47  CFR  Part  73 

[MM  Docket  No.  88-379.  RM-6354] 

Radio  Broadcasting  Services;  Havana 
and  Madison,  FL 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Ed  Winton. 
licensee  of  Stations  WMLO,  Channel 
285A  Havana,  Florida,  and  WIMV, 
Channel  285A,  Madison,  Florida, 
proposing  the  substitution  of  Channel 
28SC2  for  Channel  285A  at  Havana  and 
the  substitution  of  Channel  274A  for 
Channel  285A  at  Madison.  Channel 
285C2  can  be  allotted  to  Havana  with  a 
site  restriction  of  15.3  kilometers  (9.5 
miles)  east  to  avoid  a  short-spacing  to 
Station  WOAB,  Channel  285A,  Ozark, 
Alajjama,  and  to  unused  Channel  287A 
at  Chattahoochee,  Florida.  Channel 
274A  can  be  allotted  to  Madison  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  a  site  restriction. 
In  accordance  with  §  1.420(g)  of  the 
Commission's  Rules,  competing 
expressions  of  interest  in  use  of  Channel 
285C2  at  Havana  will  not  be  accepted. 
The  procedures  outlined  in  §  1.420  do 
not  apply  to  the  change  of  channel  at 
Madison  since  no  upgrade  in  facilities  is 
contemplated. 

DATES:  Comments  must  be  filed  on  or 
before  September  29, 1988,  and  reply 
comments  on  or  before  October  14, 1988. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
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as  follows:  Eugene  T.  Smith,  Esq.,  715  G 
Street  SE..  Washington,  DC  20003 
(Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-379.  adopted  July  1, 1988,  and 
released  August  10, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

(PR  Doc.  88-18491  Filed  &-15^88;  8:45  am) 

BIUJNG  CODE  6712-01-M 


DEPARTMEIfr  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Denial  of  Petition  for 
Rulemaking  on  Motorcycle  Brake 
Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Denial  of  petition  for 
rulemaking. 

summary:  NHTSA  denies  a  petition  for 
rulemaking  from  Mark  E.  Goodson 
requesting  an  amendment  of  the  Federal 
motor  vehicle  safety  standard  on 
motorcycle  brake  systems.  The  petition 
asked  that  cotter  pins,  safety  wires  and 
castle  or  lock  nuts  be  required  for  the 
rear  brake  assembly  of  motorcycles 
because  of  an  accident  that  allegedly 
occured  when  the  absence  of  the 
adjusting  nut  prevented  the  brake  pedal 
from  activating  the  drum  brake  shoes. 
The  agency  is  denying  the  petition 
because  Standard  No.  122  is  already 
intended  to  cover  the  type  of  failure 
reported,  and  the  agency's  records  show 
only  one  similar  accident  over  the  past 
12  years. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Shadle,  Office  of  Rulemaking, 
NHTSA  (202-366-5273). 
SUPPLEMENTARY  INFORMATION:  On 
February  25, 1988.  Mark  E.  Goodson.  a 
professional  engineer  in  Lewisville. 
Texas,  petitioned  "to  request  that 
FMVSS  123  (sic)  be  changed  so  as  to 
increase  motorcycle  safety".  He  asked 
that  motorcycles  be  required  to  use  "a 
cotter  pin,  safety  wire  and  castle  not 
(sic)  or  lock  nut"  on  their  rear  brake 
assembly.  This  would  call  for  an 
additional  fastener  to  be  used  as  a 
backup  nut  to  the  adjustment  nut.  Thus, 
if  the  adjustment  nut  came  losse,  it 
would  not  fall  off.  The  adjustment  nut 
with  which  most  motorcycles  are 
equipped  has  a  detent  to  hold  it  in  place. 


but  nothing  more.  Mr.  Goodson  had 
examined  a  motorcycle  whose  dirver 
was  fatally  injured  because,  in  his 
opinion,  the  adjustment  nut  was  missing 
which  "prevented  the  brake  pedal  action 
from  activating  the  drum  brake  shoes.". 

The  agency  has  conducted  a  technical 
review  of  Mr.  Goodson's  petition  in 
accordance  with  49  CFR  552.6.  Standard 
No.  122  already  contains  an  appropriate 
performance  requirement.  A  motorcycle 
is  required  by  paragraph  S5.1  to  "have 
either  a  split  service  brake  system  or 
two  independently  actuated  service 
brake  systems."  Paragraph  S5.1.1 
admonishes  that  "(f)ailure  of  any 
component  on  a  mechanical  service 
brake  system  shall  not  result  in  a  lack  of 
braking  ability  in  the  other  service  brake 
system  on  the  vehicle."  Under  S5.2,  each 
independently  activated  service  brake 
system  must  be  capable  of  stopping  the 
motorcycle  in  a  controllable  manner 
from  certain  specified  speeds  in 
maximum  specified  distances.  The 
agency  believes  that  these  performance 
requirements  are  achieving  their 
purpose  because  a  review  of  its 
consumer  complaint  file  for  the  years 
1976-88  disclosed  only  one  other 
reported  incident  of  a  rear  brake  failure 
on  a  motorcycle  due  to  the  absence  of  a 
brake  adjusting  nut.  It  appears  that 
many  mechanical  drum  braked  vehicles 
already  have  additional  means  of 
securing  the  locking  nut,  and 
hydraulically  applied  disc  brakes  do  not 
use  adjusting  nuts. 

At  the  end  of  the  technical  review,  the 
agency  has  determined  that  there  is  no 
reasonable  possibility  that  an 
amendment  of  the  nature  requested 
would  be  issued  at  the  conclusion  of  a 
rulemaking  proceeding,  and  the  petition 
is  denied. 

(15  U.S.C.  1410a;  delegations  of  authority  at 
49  CFR  1.50  and  501.8) 

Issued  on  August  la  1988. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  88-18409  Filed  8-15-88;  8:45  am] 
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contains  documents  other  Itun  ruies  or 
proposed  mies  that  are  applicabto  to  the 
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authority,  filir^  of  petitions  and 
applications  and  agency  statements  of 
organization  ar>d  functions  are  examples 
ot  documents  appearing  in  ttiis  section. 


COMMISSION  ON  CIVIL  RIGHTS 

Calif  omia  Advisory  Committee; 
AgefMta  and  NoUca  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  California  Advisory  Committee 
to  the  Commission  will  convene  at  6:00 
p.m.  and  adjourn  at  9:00  p.m.,  on  August 
28. 198a.  at  the  Westin  Miyako  Hotel. 
1625  Post  Street.  San  Francisco. 
California  94115.  The  propose  of  the 
meeting  is  to  plan  activities  and  discuss 
the  upcoming  forum  on  higher  education. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Debra  Hesse  or 
Philip  Montez,  Director  of  the  Western 
Regional  Division  (213]  894-3437,  (TDD 
213/894-0508).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Division  office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  August  8. 1988. 
Susan }.  Prado, 
Acting  Staff  Director. 
[FR  Doc.  88-18420  Filed  8-15-88;  8:45  ami 
BILUNO  CODE  6335-01-M 


DEPARTMENT  OF  COMMERCE 

Economic  and  Statistical  Affairs 

Senior  Executive  Service; 
Performance  Review  Board 
Mem|}erstiip 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 
Economic  and  Statistical  Affairs  Senior 


Executive  Service  (SES)  Performance 
Appraisal  System: 

Joseph  P.  Caponio 
Carol  S.  Carson 
John  E.  Cremeans 
Robert  B.  Ellert 
Lucy  A.  Falcone 
C.L  Kincannon 
Frederick  T.  Knickerbocker 
Daniel  B.  Levine 
Martin  Marimont 
Jerome  A.  Mark 
Harry  A-  Scan- 
Charles  A.  Waite 
Katherine  K.  Wallman 
Allan  H.  Young 

Edwaid  A.  McCaw, 

Executiva  Secretary.  Economic  and 
Statistical  Affairs.  Performance  Review 
Board. 

[FR  Doc.  88-18425  Filed  8-15-88;  8:45  araj 

BILLING  COOC  3510-BS-M 

National  Oceanic  and  Atmospheric 
Administration 

Mid-Atlantic  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Mid-Atlantic  Fishery 
Management  Council  will  convene  a 
public  meeting,  September  7. 1988,  at  8 
a.m.,  at  the  Radisson  Hotel  Wilmington. 
700  King  Street.  Wilmington.  DE 
(telephone:  302-655-O400J.  to  adopt  1989 
quotas  for  surf  clams,  ocean  quahogs, 
squid,  mackerel  and  butterfish.  and  to 
discuss  other  fishery  management  and 
administrative  matters.  The  public 
meeting  will  adjourn  on  the  afternoon  of 
September  8  but  may  be  lengthened  or 
shortened  depending  upon  progress  of 
the  agenda.  The  Council  may  convene  a 
closed  session  (not  open  to  the  public)  to 
discuss  personnel  and/or  national 
security  matters. 

For  further  information,  contact  John 
C.  Bryson  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
300  South  New  Street.  Room  2115, 
Federal  Building,  Dover,  DE  19901-6790; 
telephone:  (302)  674-2331. 

Date:  August  11. 1988. 
|oe  P.  Clem. 

Acting  Director.  Office  of  Fisheries 
Cbnservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-18514  Filed  8-15-88;  8:45  amj 

BILLINOCOOC  3$10-22-M 


Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Sen'ice.  NOAA.  Commerce. 

Representatives  of  the  non-Indian 
commercial  and  recreational  fisheries 
north  of  Cape  Falcon,  who  serve  on  the 
Pacific  Fishery  Management  Council's 
Salmon  Advisory  Subpanel,  will 
convene  a  public  meeting  on  August  24, 
1988,  at  10  a.m..  at  the  Pacific  Council's 
chambers  (address  below).  The  purpose 
of  the  public  meeting  is  to  refine  the 
details  of  ocean  salmon  harvest 
allocation  alternatives  which  may 
replace  the  current  framework 
amendment  allocation  schedule.  The 
Council  will  review  the  allocation 
alternatives  at  its  September  21-22, 
1988,  meeting  prior  to  approving  the 
alternatives  for  public  review.  Oral  and 
written  statements  pertaining  to  the 
non-Indian  salmon  harvest  allocation 
north  of  Cape  Falcon  will  be  accepted  at 
appropriate  times  during  the  August  24 
public  meeting. 

FOR  FURTHER  INFORMATION  CONTACT 

Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Center,  Suite  420,  2000  SW.  First 
Avenue.  Portland,  OR  97201;  telephone: 
(503)  221-6352. 

Date:  August  10. 1988. 
|oe  P.  Clem, 

.Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-18515  Filed  8-15-88;  8:45  am) 

BILLING  COOE  3S10-23-M 


Endangered  Species;  Application  for 
Permit:  Douglas  E.  Grout,  John  I. 
Nelson  (P422) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  endangered  species  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531-1543),  the 
National  Marine  Fisheries  Service 
regulations  governing  endangered  fish 
and  wildlife  permits  (50  CFR  Parts  217- 
222). 

Applicant:  Douglas  E.  Grout,  John  L 
Nelson.  34  Bridge  Street,  Concord.  New 
Hampshire  03301. 

Type  of  Permit:  Scientific  Research. 

Name  and  Number  of  Animals: 
shortnose  sturgeon  [Acipenser 
brevirostrum)  100. 
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Type  of  Take:  Sturgeon  will  be 
captured  using  gill  nets  for  a  tag/release 
study.  There  is  the  possibility  of 
recapture  of  individuats  as  a  part  of  the 
program  to  obtain  information  on 
movements  of  the  species  within  the 
Great  Bay  estuary  and  die  New 
Hampshire  coastal  area. 

Location  of  Activity:  Great  Bay 
estuary  and  coastal  New  Hampshire 
over  a  3-year  period. 

Written  data  or  views  or  requests  for 
a  public  hearing  cm  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235.  within  30  days  of  the 
pubh'cation  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Apphcant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documrats  are  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  1825 
Connecticut  Ave.,  NW.,  Washington, 
DC;  and 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  14  Elm  Street, 
Gloucester,  Massachusetts  01930. 

Date:  August  10, 1988. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs,  NationaJ  Marine  Fisheries 
Service. 

[FH  Doc  88-18471  Filed  8-15-88:  8:45  am] 

BHXIMG  CODE  361«-2»-ll 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Import  Limits  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  the 
Socialist  Republic  of  Romania 

August  11, 1988. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
hmits. 

EFFECTIVE  DATE:  August  18,  1988. 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  Section  204  of  the 


Agricultural  Act  of  1956.  as  ameaded  (7 
U.S.C.  1854) 

FOR  FURTHER  INFOflMATtOtt  COfTTACT: 

Jerome  Turtola.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-0497.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPFLEMEffTART  MFORMATtON:  At  the 
request  of  the  Socialist  Republic  of 
Romania,  the  U.S.  Government  has 
agreed  to  increase  the  current 
designated  consultation  levels  for 
Categories  315  and  361.  As  a  result,  the 
limits  for  Categories  315  and  301,  which 
are  ourently  filled,  Yvill  re-open. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Api>arel  Categories  with  Tariff 
Schedules  of  die  United  States 
Aimotated  (see  Federal  RegMlet  notice 
52  FR  47745,  published  on  December  16, 
1987).  Also  see  53  FR  11542,  puUisbed 
on  April  7. 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babln, 

Chairman,  Committee  for  the  Inpleweatatioa 
of  Textile  Agreements. 

Conudttee  far  the  IteplemeHtatioii  of  Textile 
AjiiiiiiaiMiito 

August  11. 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  D.C.  20229. 

Dear  Mr.  Commissionen  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  April  4, 1988  by  the 
Chairman,  Committee  for  the  ImplementaUon 
of  Textile  Agreements.  That  directive 
concerns  imports  into  the  United  States  of 
certain  cotton,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in 
Romania  and  exported  during  the  period 
which  began  on  January  1, 1988  and  extends 
through  December  31, 1988. 

Effective  on  August  18, 1988,  the  directive 
of  April  4, 1988  is  being  amended  to  increase 
the  current  limits  for  cotton  textile  products 
in  the  following  categories: 


Category:  Amended  12-mo.  limit  ' 

315 1,750.000  square  yards. 

361 565,000  numbers. 

'  The  limits  have  not  been  adjusted  to  account 
for  any  imports  exported  after  December  31.  1987. 


The  Committee  for  the  IniplementatioD  of 
Textile  Agreements  has  determined  tl\at 
these  actions  fall  witiiin  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely. 
James  H.  Babb, 

Chairman,  Committee  for  the  implementation 
of  Textile  Agreements. 
[FR  Doc  88-18466  Filed  8-15-68;  8:45  am] 

BtLUNSCOOE  Mie-OfMI 


Textile  and  Apparel  Categories; 
Chang*  In  Visa  Arrangements  to 
Coincide  With  the  Onset  of  the  New 
Category  System;  Correction 

At«iMt  11, 1988. 

In  the  letter  to  the  Commissioner  of 
Customs  under  the  "Country  Specific 
Section"  for  Korea  and  Taiwan,  add 
TSUSA  number  355.3500  to  footnote  1 
for  Category  Z29-F  (see  52  FR  49189, 
published  on  December  30, 1987). 
James  H.  Bat>h, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doa  88-18468  Filed  8-15-88;  8:45  am) 

BHXMQCOOC  SS10-OR-* 


Announcement  of  Request  for 
Bilateral  Textile  Constittattons  With  the 
Government  of  Costa  Rica 

August  11, 198a 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Notice. 

Autlrarity:  Executive  Order  11S51  of  March 
3, 1972.  as  amended;  Section  204  of  the 
Agricultural  Act  of  1958,  as  amended  (7 
U.S.C.  1854);  Article  3  of  the  Arrangement 
Regarding  bitemational  Trade  in  Textiles. 

FOR  FimTHER  INFORMATION  CONTACT. 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPLEMENTARY  INFORMATION:  On  July 
28, 1988,  the  United  States  Government 
requested  the  Government  of  Coasta 
Rica  to  enter  into  consultations 
concerning  exports  to  the  United  States 
of  cotton  trousers,  slacks  and  shorts  in 
Categories  347/348,  produced  or 
manufactured  in  Costa  Rica. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  Costa  Rica, 
the  Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establsh  a 
limit  for  the  entry  and  withdrawal  from 
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wareliouse  for  consumption  of  cotton 
trousers,  slacks  and  shorts  in  Categories 
347/348,  produced  or  manufactured  in 
Costa  Rica  and  exported  to  the  United 
States  during  the  twelve-month  period 
which  began  on  July  28, 1988  and 
extends  through  July  27. 1989,  at  a  level 
of  912.767  dozen. 

A  summary  market  statement  for 
these  categories  follows  this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  347/348,  or 
to  comment  on  domestic  production  or 
availability  of  textile  products  included 
in  the  categories,  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  James  H.  Babb,  Chairman.  Committee 
for  the  Implementation  of  Texuie 
Agreements,  U.S.  Department  of 
Commerce,  Washington.  DC  2023a 

Because  the  exact  timing  of  the 
consulations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  pubhc  inspection  in  the 
Office  of  Textiles  and  Apparel.  Room 
H3100.  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue,  NW.. 
Washington.  DC. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  functions  of  the  United  States." 

The  United  States  remains  committed 
to  fmding  a  solution  concerning 
Categories  347/348.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Costa  Rica, 
further  notice  will  be  published  in  the 
Federal  Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  4^45.  published  on  December  16. 
1987). 

James  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 


Costa  Rica — Market  Statement 

Men 's  and  Boys ',  Women  'a  and  Girls ' 
Cotton  Trousers,  Slacks  and  Shorts 
(Category  347/348) 

July  1988. 

Summary  and  Conclusions 

U.S.  imports  of  cotton  trousers,  slacks 
and  shorts  (Category  347/348)  from 
Costa  Rica  reached  944,596  dozen  during 
the  year  ending  May  1988.  32  percent 
above  the  717.201  dozen  imported  a  year 
eariier.  Cotton  trouser,  slack  and  short 
imports  from  Costa  Rica  were  837,816 
dozen  in  1987  and  599,668  dozen  in  1986. 
During  the  first  five  months  of  1988, 
imports  of  cotton  trousers,  slacks  and 
shorts  (Category  347/348)  from  Costa 
Rica  reached  464,146  dozen,  30  percent 
above  the  357.366  dozen  imported  during 
the  same  period  of  1987. 

The  U.S.  market  for  cotton  trousers, 
slacks  and  shorts  (Category  347/348) 
has  been  disrupted  by  imports.  The 
sharp  and  substantial  increase  in 
imports  from  Costa  Rica  is  contributing 
to  this  disruption. 

U.S.  Production  and  Market  Share 

Between  1982  and  1987,  U.S. 
production  of  cotton  trousers,  slacks  and 
shorts  (Category  347/348)  fluctuated 
within  a  relatively  narrow  range 
increasing  in  one  year  and  declining  in 
the  next  year.  The  compound  annual 
rate  of  growth  during  this  five  year 
period  was  less  than  one  percent.  In 
1987,  U.S.  production  declined  by  two 
percent  below  the  1986  level.  In  contrast. 
U.S.  imports  of  cotton  trousers,  slacks, 
and  shorts  increased  in  every  year  since 
1982.  increasing  at  a  compound  annual 
rate  of  17  percent.  As  a  result,  U.S. 
manufacturers  lost  market  share  in 
every  year.  Their  share  of  the  market 
fell  from  75  percent  in  1982  to  59  percent 
in  1987.  a  drop  of  16  percentage  points. 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  cotton  trousers,  slacks 
and  shorts  (Category  347/348)  more  than 
doubled  between  1982  and  1987, 
increasing  from  13,133  thousand  dozen 
in  1982  to  29.132  thousand  dozen  in  1987. 
During  the  first  five  months  of  1988, 
imports  of  cotton  trousers,  slacks  and 
shorts  (Category  347/348)  reached  15,011 
thousand  dozen,  5  percent  above  the 
level  imported  during  the  same  period  of 
1987.  The  ratio  of  imports  to  domestic 
production  more  than  doubled,  rising 
from  33  percent  in  1982  to  70  percent  in 
1987. 


Duty-Paid  Value  and  U.S.  Producers ' 
Price 

Approximately  75  percent  of  Category 
347/348  imports  from  Costa  Rica  during 
the  first  five  months  of  1988  entered 
under  TSUSA  numbers  381.6210— men's 
and  boys'  cotton  woven  shorts,  not 
ornamented;  381.6240— men's  cotton 
woven  trousers  and  slacks  except  those 
of  denim  or  corduroy,  not  ornamented: 
384.4724 — women's  and  girls'  cotton 
woven  shorts,  not  ornamented;  and 
384.4765 — women's  cotton  woven 
trousers  and  slacks  except  those  of 
denim,  corduroy  or  velveteen,  not 
ornamented.  These  garments  entered  the 
U.S.  at  duty-paid  landed  values  below 
U.S.  producers'  prices  for  comparable 
garments. 

(FR  Doc.  88-18467  Filed  8-lS-fl8;  8:45  am] 

BUUNQ  COOE  3S1<Mm-« 


DEPARTMENT  OF  ENERGY 

Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  of  a  short- 
term  fixed  commitment  contract  for  the 
supply  of  highly  enriched  uranium  (93.15 
percent  uranium-235)  for  use  in  researnh 
reactors  within  the  European 
Community,  and  for  low-enriched 
uranium  (19.75  percent  uranium-235)  for 
use  in  research  reactors  within  the 
European  Community.  Approximately 
35,000  separative  work  units  are 
involved  under  Contract  No.  DE-SC05- 
88UEO  7119. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
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Dated:  August  11, 1988. 
George  ].  Bradley.  |r.. 

Deputy  Principat  Assistant  Secretary  for 

Internationa  J  Affairs  and  Energy 

Emergencies. 

IFR  Doc.  88-18503  Filed  a-15-«8;  8:45  am) 

MLUNG  CODE  64S0-01-M 


Procurement  and  Assistance 
Management  Directorate;  Restriction 
of  Eligibility  for  Grant  Award 

agency:  Department  of  Energy  (DOE). 
action:  Notice. 

summary:  doe  announces  that 
pursuant  to  10  CFR  600.7(b)(1).  it  intends 
to  renew  on  a  restricted  eligibility  basis 
a  grant  to  the  Council  of  Great  Lakes 
Governors  (CGLG)  to  organize  and  carry 
out  a  Regional  Biomass  Program  in  the 
Great  Lakes  Area  of  the  Northern  Tier 
States. 

The  grant  is  being  renewed  for  a  1- 
year  period  beginning  September  1. 1988. 
The  estimated  amount  is  $500,000. 

Procurement  Request  No.:  OS- 
880R21390.001. 

Project  Scope:  This  grant  renewal  is  to 
continue  a  Regional  Biomass  Program  in 
the  Great  Lakes  Area  of  the  Northern 
Tier  States.  The  primary  purpose  is  to 
implement  biomass  research  and 
development  technology  utilization,  and 
technology  transfer  on  a  regional  basis 
in  a  manner  which  will  maximize  the 
participation  of  the  public  and  private 
sectors  of  each  state.  CGLG  has  the 
unique  capability  to  equally  represent 
all  of  the  states  in  the  Great  Lakes 
subregion  and  involve  the  appropriate 
private  and  pubHc  interest  groups  in  the 
states.  CGLG  is  an  existing,  regionally 
organized  consortium  with  background 
experience  in  management  of  similar 
activities.  Eligiblity  for  this  study  is. 
therefore,  restricted  to  CGLG. 

FOR  FURTHER  BIFORMATION  CONTACT. 

Lynda  H.  McLaren,  Energy  Technology 
Branch,  Energy  Programs  Division,  U.S. 
Department  of  Energy,  Oak  Ridge,  TN 
37831-8611.  (615-576-1763). 

Issued  in  Oak  Ridge.  Tennessee,  on  August 
5.1988. 

Peter  D.  Dayton, 

Director,  Procurement  and  Contracts 

Division,  Oak  Ridge  Operations. 

[FR  Doc.  88-18501  Filed  8-15-88;  445  amj 

WLUNG  CODE  MS0-«1-M 


Super-Clean  Coal-Water  Slurry 
(SCCWS)  Combustion  Testing  in  Oil- 
Designed  Industrial  Boilers 

agency:  Department  of  Energy. 
ACTION:  Program  Opportunity  Notice  No. 
DE-PN22-88PC88697. 
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SUMMARY:  The  US.  Department  of 

Energy,  Pittsburgh  Energy  Technology 
Center  intends  to  issue  a  Program 
Opportunity  Notice  (PON)  soliciting 
participants  and  potential  host  sites  for 
a  demonstration  designed  to  show  that 
SCCWs  can  effectively  replace  oil 
distillate  as  a  fuel  in  oil-designed 
industrial  boilers.  The  host  sites  for  the 
demonstrations  must  be  located  in  the 
U.S.  and  use  SCCWs  derived  from  U.S. 
coals. 

This  cost  shared  effort  will  be 
international  in  scope.  The  U.S. 
Department  of  Energy  has  signed  a 
Memorandum  of  Understanding  (MOU) 
with  Government  of  the  Italian  Republic, 
a  leading  importer  of  U.&  coal.  Italy  and 
the  U.S  Department  of  Ener^  have 
agreed  on  a  bilateral  program  to 
demonstrate  that  U.S.  coals  can  be 
prepared  into  SCCWs  that  can  be  used 
in  an  environmentally  and  economically 
acceptable  manner  in  Italian  and  U.S. 
oil-designed  industrial  boilers.  Each 
country  will  develop  and  direct  its 
respective  demonstration  program  and 
the  data/information  generated  will  be 
shared. 

It  is  anticipated  that  a  minimum  of 
20.000  tons  of  SCCWs.  produced  from 
U.S.  coals,  will  be  apportioned  between 
the  two  countries  and  fired  selected  host 
sites  boilers  of  multiple  sizes  and  types. 
This  PON  will  specify  requirements  for 
planning,  host  site  preparation,  SCCWs 
performance  and  processing,  and  test 
bums  in  the  host  site's  oil-designated 
industrial  boiler. 

It  is  anticipated  that  multiple  awards 
in  the  form  of  cooperative  agreements 
will  be  made  from  DOE  funds  totalling 
approximately  three  million  dollars. 
Substantial  cost  sharing  is  required  from 
the  private  sector. 

All  responsible  individuals, 
corporations,  non-profit  organizations, 
educational  institutions  and  state  or 
local  governments  any  submit  an 
application  for  consideration. 
DATES:  This  solicitation  is  expected  to 
be  available  to  interested  parties  on  or 
about  October  20. 1988.  Applications  are 
due  approximately  December  6, 1988. 

Contact:  Potential  applicants  desiring 
to  received  a  copy  of  diis  solicitation 
should  provide  a  written  request  to: 
Dale  A.  Siciliano,  Acquisition  and 
Assistance  Division,  U.S.  Department  of 
Energy,  Pittsburgh  Energy  Technology 
Center,  P.O.  Box  10940.  MS  921-165, 
Pittsburgh,  PA  15238. 
Gregory ).  Kawalkin, 

Acting  Director,  Acquisition  and  Assistant 
Division  Pittsburgh  Energy  Technology 
Center 

[FR  Doc.  88-18505  Filed  8-15-88;  8:45  am) 
BILLING  COOE  6450-01-M 


Senior  Executive  Service; 
Performance  Review  Board 

ACTION:  Amendment  to  the  SES 
Performance  Review  Board 
Appointments. 

SUMMARY:  This  notice  lists  the 
additional  members  to  serve  on  the 
Performance  Review  Board  standing 
register  for  the  Department  of  Energy. 
This  supplements  the  listings  published 
in  52-FR  32165.  on  August  26. 1987,  and 
52-FR  34980,  on  September  16. 1987. 
EFFECTIVE  DATE:  These  appointments 
are  effective  as  of  July  29. 198a 

The  additional  names  for  the  SES 
Performance  Review  Board  are  as 
follows: 
Ronald  Hanson 
John  Robertson 
Timothy  Crawford 
Edward  Cumesty 
Victor  Alessi 
William  Dorsey 
David  Nelson 
Henry  Gill 
J.  Phillip  Hamric 
Peter  Brush 
Guy  Caruso 
Charles  Croxton 
David  Frederickson 
George  Haymond 
John  Bennett 
Charles  Brown.  Jr. 
Grover  Smith  wick 
Charles  Teclaw 
Jerry  Thompson 
Robert  Rosselli 
Jerome  Saltzman 
Thomas  Heenan 

Issued  in  Washington,  DC  on  August  10, 
198a 

Harry  L.  Paetiles. 

Executive  Secretary,  Executive  Personnel 
Board. 
(FR  Doc.  88-18504  Filed  8-15-88;  8:45  am] 

BILUMG  CODE  •4S0-01-M 


Economic  Regulatory  Administration 

[ERA  Docfcct  No.  88-31-NG] 

Great  ibices  Gas  Transmission  Co.; 
Order  Amending  Authorization  To 
Import  artd  Export  Natural  Gas 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 

ACTION:  Notice  of  Order  Amending 
Authorization  To  Import  and  Export 
Natural  Gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Great  Lakes 
Gas  Transmission  Company  (Great 
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Lakes)  amend  authorization  to  import 
and  export  natural  gas.  The  order  issued 
in  ERA  Docket  No.  88-31-NG  authorizes 
Great  Lakes  to  increase  the  volumes  of 
natural  gas  it  presently  imports  and 
exports  under  a  transportation  service 
agreement  with  TransCanada  Pipelines 
Limited  from  887,500  Mcf  per  day  to 
925,000  Mcf  per  day  for  a  term  ending 
November  1,  2005. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  GA-076. 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC.  August  10. 1988. 
Constance  L  Buckley, 

Acting  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
|FR  Doc.  88-18506  Filed  8-15-88;  8:45  am] 

BtLUNG  COOE  MMMII-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  QF87-483-001  et  al.] 

AES  Barbers  Point,  Inc.,  et  al.;  Electric 
rate.  Small  power  production,  and 
Interlocking  Directorate  filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  AES  Barbers  Point,  Inc. 

[Docket  No.  QF87-483-001| 
August  B.  1688 

On  July  15.  AES  Barbers  Points,  Inc.. 
c/o  Paul  T.  Hanrahan,  1925  North  Lynn 
Street,  Suite  1200,  Arlington,  Virginia 
22209  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Oahu,  Hawaii. 
The  facility  will  consist  of  two 
circulating  fluidized  bed  steam 
generators  and  one  extraction/ 
condensing  steam  turbine-generator. 
The  thermal  energy  recovered  from  the 
facility  will  be  used  for  heating  oil  tanks 
in  a  nearby  refinery.  The  net  electric 
power  production  capacity  will  be  146 
megawatts.  The  primary  energy  source 
will  be  coal.  Construction  of  the  facility 
will  begin  on  or  about  October  1. 1989. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.. 


2.  National  Steel  Corporation 

(Docket  No.  QF88-479-000) 
August  9. 1988. 

On  July  29. 1988,  National  Steel 
Corporation  (Applicant)  of  Route  12. 
Portage,  Indiana  46368,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  cogeneration  facility  will  be 
located  near  Applicant's  existing  facility 
in  Lake  County,  Indiana.  The  facility 
will  consist  of  a  combustion  turbine 
generator,  a  waste  heat  recovery  steam 
generator  and  a  steam  turbine  generator. 
The  thermal  output  of  the  facility,  in  the 
form  of  steam,  will  be  used  for  steel 
plant  processes  and  waste  water 
treatment.  The  maximum  net  electric 
power  production  capacity  of  the  facility 
will  be  22.26  MW.  The  primary  energy 
source  will  be  natural  gas.  The  facility  is 
expected  to  begin  operation  during  the 
first  quarter  of  1991. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Coso  Energy  Developers 

[Docket  No.  QF86-590-001] 
August  10. 1988. 

On  July  28, 1988,  Coso  Energy 
Developers  (Applicant),  c/o  California 
Energy  Company.  Inc.,  601  California 
Street,  San  Francisco,  California  94106, 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  geothermal  small  power 
production  facility  will  be  located  on  the 
Naval  Weapons  Center  of  the  United 
States  Navy  at  China  Lake,  near 
Ridgecrest.  California.  The  facility  will 
consist  of  three  turbine  generating  units. 
The  primary  energy  source  will  be 
geothermal  fluids.  The  original 
application  was  filed  by  California 
Energy  Company,  Inc.,  and  was  granted 
on  August  6. 1986  (37  FERC  ^  62,149). 

The  recertification  is  requested  due  to 
transfer  of  ownership  from  Coso 
Geothermal  Company  to  the  applicant; 
the  change  of  the  facility's  location  from 
one  site  to  two  bile»;  the  inclusion  of  a 
28.2-mile  220  kV  transmission  line  and 
interconnection  facilities;  and  decrease 
in  the  net  electric  power  production 
capacity  of  the  facility  from  79.5  MW  to 


70.4  MW.  All  other  facility's 
characteristics  remain  unchanged. 
Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding.    • 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casliell. 
Acting  Secretary. 
[FR  Doc.  88-18442  Filed  8-15-88;  8;45  am] 

BILUNG  COOE  6Tt7-01-M 


(Docket  No.  RP68-1 28-002 

National  Fuel  Gas  Supply  Corp.; 
Compliance  Filing 

August  11, 1988. 

Take  notice  that  on  August  4,  1988. 
National  Fuel  Gas  Supply  Corporation 
(National]  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets: 
Third  Revised  Sheet  No.  69 
Third  Revised  Sheet  No.  70 
Second  Revised  Sheet  No.  71 
Second  Revised  Sheet  No.  72 

National  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  order  issued  in  Docket 
No.  RP88-128-000  on  May  27, 1988. 

National  states  that  this  filing 
eliminates  intemiptible  sales  from  its 
take-or-pay  calculations  when  allocating 
take-or-pay  costs  passed  through  by 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern). 

National  states  that  its  proposed 
revised  tariff  sheets  reflect  additional 
take-or-pay  costs  allocated  to  it  by 
Texas  Eastern  under  the  Commission's 
order  issued  June  23, 1988,  In  Docket  No. 
RP88-80-004.  These  additional  costs  are 
said  to  result  from  the  Commission's 
order  issued  on  May  16, 1988,  in  Docket 
Nos.  RP88-27-005,  et  al.,  which  required 
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United  Gas  Pipe  Line  Company  to 
remove  interruptible  sales  from  its  take- 
or-pay  calculations. 

National  further  states  that  none  of 
these  take-or-pay  costs  have  been 
allocated  to  non-jurisdictional  sales 
customers  since  National  has  not  and  is 
not  providing  sales  servicer  to  non- 
jurisdictional  customers. 

National  states  that  it  corrected  its 
original  filing  to  allocate  a  minor  portion 
of  such  costs  to  Eastern  Natural  Gas 
Company,  which  is  the  sucessor  in 
interest  to  the  Ohio  markets  of  National 
Fuel  Gas  Distribution  Corporation. 

The  proposed  effective  dale  of  the 
tariff  sheets  listed  above  is  May  1, 1988. 

Copies  of  National's  filing  were 
served  on  National's  jurisdictional 
customers  and  on  the  interested  state 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  18, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  88-18443  Filed  8-15-8«;  8:45  am) 
BILLING  CODE  (717-01-M 

[Docket  No.  RP78-85-0011 

Panhandle  Eastern  Pipe  Line  Co^ 
Proposed  Changes  in  FERC  Gas  Tariff 

August  11, 1988. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on  July 
29, 1988  tendered  for  filing  Twelfth 
Revised  Sheet  Nos.  2  through  38  to  its 
FERC  Gas  Tariff,  Original  Volume  No. 
1-A. 

Panhandle  states  that  on  February  8, 
1980  the  Commission  approved  a 
Stipulation  and  Agreement  (Agreement) 
in  the  proceedings  entitled  Village  of 
Pawnee,  Illinois,  et  al.  vs.  Panhandle 
Eastern  Pipe  Line  Company,  in  the 
subject  docket.  Under  the  terms  of  the 
Agreement,  certain  Small  Customers  as 
defined  in  Article  II  of  the  Agreement, 
are  permitted  to  add  new  Priority  1 
requirements  up  to  10  percent  of  their 


original  annual  base  period  volumes 
during  the  first  twelve-month  period  and 
up  to  8  percent  of  their  origina!  annual 
base  period  volumes  in  each  succeeding 
twelvemonth  period  that  the  Agreement 
is  in  effect.  Article  V  of  the  Agreement 
requires  the  Small  Customers  to  report 
to  Panhandle  changes  in  their  estimated 
monthly  and  annual  volumes,  which 
changes  are  to  be  reflected  as 
adjustments  to  the  monthly  base  period 
volumes  for  each  Small  Customer. 
Twelfth  Revised  Sheet  Nos.  2  through  38 
reflect  these  adjustments  in  the  monthly 
based  period  for  each  Small  Customer. 
Panhandle  proposes  an  effective  date  of 
September  1, 1988. 

Panhandle  states  that  copies  of  this 
filing  have  been  served  on  all  customers 
subject  to  the  tariff  sheets  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  18, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashelL 
Acting  Secretary. 
|FR  Doc.  88-18444  Filed  5-15-88;  8:45  am) 

BlUJftG  CODE  6717-OMVI 

[Docket  No.  RP88-81-003] 

Texas  Eastern  Transmission  Corp^ 
Proposed  Changes  in  FERC  Gas  Tariff 

August  11. 1988. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  August  3, 1988  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fifty  Revised  Volume  No.  1,  six  copies 
each  of  the  following  tariff  sheets: 
Second  Revised  Sheet  No.  306 
Second  Revised  Sheet  No.  307 
First  Revised  Sheet  No.  330A 
Second  Revised  Sheet  No.  331 
Second  Revised  Sheet  No.  467 
Fourth  Revised  Sheet  Nos.  490-522 

Texas  Eastern  State  that  this  filing 
makes  the  revisions  to  Texas  Eastern's 
March  22, 1988  tariff  filing  as  required 


by  the  Commission's  July  19. 1988  Order 
issued  in  Docket  No.  RP88^1-002  et  al. 

Texas  Eastern  stales  the  above  tariff 
sheets  reflect  its  July  14. 1988  filing, 
made  pursuant  to  Order  No.  497,  issued 
June  1. 1988.  which  has  not  yet  been 
appioved  by  the  Commission.  In  the 
event  the  sheets  filed  on  July  14, 1988 
are  not  approved  or  are  revised  in  any 
way.  Texas  Eastern  will  refile  the  above 
listed  tariff  sheets  to  refiect  the  final 
determination  on  Texas  Eastern's  July 
14. 1988  filing. 

Texas  Eastern  states  that  the 
proposed  effective  dale  of  the  tariff 
sheets  listed  above  is  July  19. 1988,  the 
date  of  the  Commission's  order  issued  in 
this  proceeding. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional 
customers,  interested  slate  commissions 
and  all  Current  Rate  Schedule  IT-1 
shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  18, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

[FR  Doc.  88-18445  Filed  5-15-68;  8:45  am) 
BtUJNG  CODE  (717-01-M 


(Docket  No.  RP88-230-000] 

Texas  Gas  Transmission  Corp.;  Tariff 
Fiiing 

August  11. 1988. 

Take  notice  that  on  August  8. 1988, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1: 

Original  Sheet  No.  14D 
Original  Sheet  No.  14E 
Original  Sheet  No.  14F 
Original  Sheet  No.  14G 
First  Revised  Sheet  No.  124 
Original  Sheet  No.  125 
Original  Sheet  No.  126 
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Texas  Gas  states  that  the  filing  is 
made  to  reflect  the  allocation  of 
Tennessee  Gas  Pipeline  Company's 
take-or-pay  demand  surcharge  to  Texas 
Gas's  downstream  customers.  This  filing 
is  consistent  with  the  Commission's 
proposed  Interim  Rule  and  Statement  of 
Policy  pursuant  to  Order  No.  500  issued 
August  7, 1987,  which  allows 
"downstreatm  pipelines  *  *  *  to 
allocate  the  fixed  take-or-pay  charges  of 
upstream  pipelines  on  the  same  basis  as 
that  upon  which  they  are  incurred, 
namely  cumulative  purr^hase 
deficiencies."  Texas  Gas  reserves  the 
righ  to  revise  the  Hling  as  necessary  to 
reflect  any  modifications  made  by  the 
Commission  or  as  required  by  any 
appellate  court.  The  proposed  effective 
date  of  the  tariff  sheets  listed  above  is 
August  1, 1988. 

Copies  of  this  filing  have  been  served 
upon  Texas  Gas's  jurisdictional  and 
nonjurisdictional  sales  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  18, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  a  CasiieH. 
Acting  Secretary. 
JFR  Doc.  88-18446  Filed  5-15-^tt:  &45  am] 

BHJJNG  CODE  6717-01-M 

[Docket  No.  RP88-78-002] 

Transwestern  Pipeline  Co.;  Tariff 
Changes 

August  11,  1988. 

Take  notice  that  on  August  8. 1988. 
Transwestern  Pipeline  Company 
(Transwestern)  filed  Substitute  3rd 
Revised  Sheet  No.  30  in  compliance  with 
the  Order  issued  on  June  24, 1988  in  the 
above-referenced  docket  which  rejected 
filing  of  3rd  Revised  Sheet  No.  30. 
Transwestern  seeks  any  necessary 
waivers  of  the  Commission's  regulations 
to  permit  such  tariff  sheet  to  become 
effective  July  11, 1988.  Copies  of 
Transwestem's  filing  were  sent  to  all 


parties,  jurisdictional  customers  and 
appropriate  state  regulatory  agencies. 

Any  person  desiring  to  become  a 
party  to  this  proceeding  should  on  or 
before  August  18, 1988  file  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  a  motion  to 
intervene  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  Hie 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  88-18447  Filed  8-15-88;  8:45  am] 

BILUNG  CODE  6717-01-11 


[Docket  No.  RP88-1 50-002] 

Transwestern  Pipeline  Co,;  Tariff 
Changes 

August  11. 1988. 

Take  notice  that  on  August  5, 1988, 
Transwestern  Pipeline  Company 
(Transwestern)  Bled  in  comphance  with 
the  Commission  Letter  Order  issued  on 
June  30, 1988  in  the  above-referenced 
docket  the  following  revised  tariff 
sheets: 

8th  Revised  Sheet  No.  75 
8th  Revised  Sheet  No.  76 
4th  Revised  Sheet  No.  76B 
4th  Revised  Sheet  No.  76C 

Transwestern  seeks  any  necessary 
waivers  of  the  Commission's  regulations 
to  permit  such  tariff  sheets  to  become 
effective  June  1, 1988.  Copies  of 
Transwestem's  filing  were  sent  to  all 
parties,  jurisdictional  customers  and 
appropriate  state  regulatory  agencies. 

Any  person  desiring  to  become  a 
party  to  this  proceeding  should  on  or 
before  August  18, 1988,  file  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  §  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell. 

Acting  Secretary. 

[FR  Doc.  88-18448  Filed  8-15-88;  8:45  am) 

BHJJNG  CODE  •717-10-M 

i  Docket  Na  RP78-86-004] 

TrunkNne  Gas  Co^-  Proposed  Changes 
in  FERC  Gas  Tariff 

August  11. 1988. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  July  29, 1988 
tendered  for  filing  Twelfth  Revised 
Sheet  No.  21-C.8  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1. 

Trunkline  states  that  on  February  8, 
1980  the  Commission  approved  a 
Stipulation  and  Agreement  (Agreement) 
in  the  proceedings  entitled  Kaskaskia 
Gas  Company,  et  a/,  vs.  Trunkline  Gas 
Company,  in  the  subject  docket.  Under 
the  terms  of  the  Agreement,  certain 
Small  Customers  as  defined  in  Article  II 
of  the  Agreement,  are  permitted  to  add 
new  Priority  1  requirements  up  to  10 
percent  of  their  original  annual  base 
period  volumes  during  the  first  twelve- 
month period  and  up  to  8  percent  of 
their  original  annual  based  period 
volumes  in  each  succeeding  twelve- 
month period  that  the  Agreement  is  in 
effect  Article  V  of  the  Agreement 
requires  the  Small  Customers  to  report 
to  Trunkline  changes  in  their  estimated 
monthly  and  annual  volumes,  which 
changes  are  to  be  reflected  as 
adjustments  to  the  monthly  base  period 
volumes  for  each  Small  Customer. 
Twelfth  Revised  Sheet  No.  21-C.8 
reflects  these  adjustments  in  the 
monthly  base  period  for  each  Small 
Customer".  Trunkline  proposes  an 
effective  date  of  September  1, 1988. 

Trunkline  states  that  copies  of  this 
filing  have  been  served  on  all  customers 
subject  to  the  tariff  sheet  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385,214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
August  18, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
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of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

|FR  Doc.  88-18449  Filed  8-15-88;  8:45  am] 

BHJJNa  CODE  e717-01-M 


I  Docket  No.  TA88-2-3(MX)1  ] 

Trunkline  Gas  Co^  Proposed  Changes 
In  FERC  Gas  Tariff 

August  11. 1988. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  August  5, 1988. 
tendered  for  filing  the  following  revised 
tariff  sheet  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1: 

First  Substitute  Sixty-Third  Revised 
Sheet  No.  »-A 

The  proposed  effective  date  of  the 
revised  tariff  sheet  is  September  1, 1988. 

Trunkline  states  that  in  conjunction 
with  FERC  Staffs  review  of  the  instant 
PGA  filing,  a  further  revision  to 
Trunkline's  carrying  charge  surcharges 
calculation  is  necessary  to  reflect  the 
Commission's  order  dated  August  31, 
1987  in  Docket  No.  TA87-2-30-000.  The 
revised  tariff  sheet  and  supporting 
schedules  filed  herewith  reflect  this 
revision  in  the  computation  of 
Trunkline's  Section  18.3,  deferred 
purchased  gas  cost  carrying  charge 
surcharge. 

Copies  of  this  letter  and  enclosures 
are  being  served  on  all  jurisdictional 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  31. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  Hie  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Acting  Secretary. 

(FR  Doc.  88-18450  Filed  8-15-88;  8:45  am) 

BOXING  CODE  (TU-Ot-M 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and 
Appeals.  DOE. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $860,896  (plus  accrued 
interest)  obtained  as  a  result  of  a 
Consent  Order  that  the  DOE  entered 
into  with  E.D.G..  Inc.  (Case  No.  KEF- 
0003).  a  reseller-retailer  of  petroleum 
products  located  in  Long  Beach, 
California.  The  monies  will  be  available 
to  the  identified  purchasers  listed  in  the 
Appendix  to  the  Decision  and  Order. 
DATE  AND  ADRESS:  Applications  for 
Refund  of  a  portion  of  the  consent  order 
fund  must  be  filed  in  duplicate  no  later 
than  February  1. 1989  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals,  Department  of  Energy.  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585.  AH  applications 
should  conspicuously  display  a 
reference  to  case  number  KEF-0003. 
FOR  FURTHER  INFORMATION  CONCTACT: 
Thomas  L.  Wieker,  Office  of  Hearings 
and  Appeals,  1000  Independence 
Avenue  SW..  Washington,  DC  20.585. 
(202)  586-2390. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  procedural 
regulations  of  the  Department  of  Energy, 
10  CFR  205.282(b),  notice  is  hereby  given 
of  the  issuance  of  the  Decision  and 
Order  set  out  below.  The  Decision 
relates  to  a  December  17. 1979  consent 
order  between  the  DOE  and  E.D.G.,  Inc. 
(EDG).  That  Consent  Order  settled 
certain  disputes  between  the  Firm  and 
the  DOE  concerning  EDG's  possible 
violations  of  DOE  regulations  in  its  sales 
of  gasoline  and  No.  2  distillates.  The 
Consent  Order  covers  the  period  August 
19. 1973  through  September  24. 1976. 

The  Decision  sets  forth  the  procedures 
and  standards  that  the  DOE  has 
formulated  to  distribute  the  contents  of 
an  escrow  account  in  the  amount  of 
$860,896.  funded  by  EDG  pursuant  to  the 
Consent  Order.  Under  the  procedures 
adopted,  the  consent  order  fund  will  be 
made  available  for  disbursement  to  28 
purchasers  identified  in  the  Consent 
Order  that  were  allegedly  overcharged 
by  EDG  in  its  sales  of  gasoline  and  No.  2 
distillates.  These  customers  and  their 
respective  overcharge  amounts  are 
listed  in  the  Appendix  of  the  Decision 
and  Order.  The  OHA  will  consider 
refund  applications  only  from  these  28 
identified  EDG  customers.  The  amount 


of  the  refund  available  to  an  applicant 
will  be  limited  to  the  amount  it  was 
allegedly  overcharged  by  EDG 
according  to  the  Consent  Order. 

In  order  to  obtain  a  refund,  a  claimant 
must  furnish  the  DOE  with  evidence  that 
it  was  injured  by  the  alleged 
overcharges.  However,  the  Decision 
indicates  that  no  separate,  detailed 
showing  of  injury  will  be  required  of 
end-users  of  the  relevant  product,  or  of 
firms  that  file  refund  claims  in  amounts 
of  $5,000  or  less.  The  specific 
requirements  for  proving  injury  are  si>l 
forth  in  the  Decision  and  Order. 

Applications  for  Refund  must  be 
postmarked  no  later  than  Februar>'  1, 
1989.  Refund  applicants  must  file  two 
copies  of  their  submission.  All 
applications  will  be  available  for  public 
inspection  between  1.00  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays,  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appe.ils. 
located  in  Room  lE-234. 1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 

Dated:  August  9. 1988. 
George  B.  Breznay, 

Dirpctiyr.  Offii.e  of  I  /earings  and  Appea/s. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

August  9. 1988. 
Name  of  Firm:  E.D.G..  Inc. 
Date  of  Filing:  October  16, 1985 
Cose  Number  KEF-0003. 

On  October  16. 1985,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a 
petition  with  the  Office  of  Hearings  and 
Appeals  (OHA),  requesting  that  the 
OHA  formulate  and  implement 
procedures  for  distributing  funds 
obtained  through  the  settlement  of 
enforcement  proceedings  involving 
E.D.G.,  Inc.,  (EDG).  10  CFR  Part  205, 
Subpart  V.  This  Decision  and  Order  sets 
forth  the  procedures  that  the  OHA  has 
formulated  to  govern  the  distribution  of 
the  EDG  settlement  fund. 

I.  Background 

EDG  was  a  "reseller-retailer"  of 
gasoline  and  no.  2  distillates  as  that 
term  was  defined  in  10  CFR  212.31  and 
was  subject  to  the  DOE  Mandatory 
Petroleum  Price  Regulations.  On  the 
basis  of  an  extensive  audit  of  the  firm's 
pricing  practices  during  the  period 
August  19, 1973  through  September  24 
1976  (the  consent  order  period),  the  ERA 
alleged  that  EDG  overcharged  its 
customers  in  its  sales  of  gasoline  and 
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no.  2  ctistiUates.'  In  order  to  settle  all 
claims  and  disputes  between  EDG  and 
the  DOE.  the  two  parties  entered  into  a 
consent  order  that  became  final  on 
December  17. 1979.  The  Consent  Order 
covers  EDG's  sales  of  motor  gasoline 
and  no.  2  distillates  during  the  consent 
order  period. 

This  Decision  and  Order  concerns  the 
distribution  of  $945,524,  plus  accrued 
interest  that  BOG  remitted  to  the  DOE 
for  direct  restitution  to  29  of  its 
identified  reseller-retailer  customers. 
See  EDG  Consent  Order,  44  FR  73140 
(December  17, 1979).*  Appendix  D  of  the 
EDG  Consent  Order,  wUch  is  attached 
as  an  appendix  to  this  Decision  and 
Order,  sets  forth  the  names  of  these 
EDG  purchasers  and  the  amount  that 
each  customer  was  allegedly 
overcharged  by  EDG.'  Accordingly,  the 
potential  refund  claimants  in  this 
proceeding  are  the  reseller-retailer 
customers  listed  in  the  Appendix  to  this 
Decision  and  Order.* 

On  March  16, 1988.  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O) 
setting  forth  a  tentative  plan  for  the 
distribution  of  the  settlement  fund.  In 
order  to  give  notice  to  all  potentially 
affiected  parties,  a  copy  of  the  PD&O 
was  published  in  the  Federal  Register 
and  comments  were  solicited.  53  FR 
9691  (March  24, 1988).  In  addition, 
copies  of  the  PD&O  were  mailed  to  the 
28  potential  claimants  identified  in  the 


■  EDG  ceased  its  petroleum  operations  on 
September  24. 1970  and  was  therefore  subject  to  the 
regulations  only  until  that  date. 

*  On  January  9. 1980,  EDG  remitted  $945,524  in 
principal  and  $360,859  in  interest  lo  the  DOE. 
According  to  our  records,  this  total  of  31,306,383 
(9945,524 -t-S360.a59=$lJ0ej83).  Hrhich  includes 
principal  and  interest  accrued  thereon,  should  be 
treated  as  principal.  See  March  21. 1986  Memo  from 
the  Office  of  Hearings  and  Appeals  to  the  Office  of 
the  Controller  at  1.  Any  successful  claimants  in  this 
proceeding  will  be  awarded  a  pro-rata  share  of  the 
$1,306,383.  plus  a  pro-rata  share  of  the  interest  that 
has  accmed  on  this  amount  since  the  date  of 
remittance. 

*  World  Oil  Company.  Inc.  one  of  the  29  EDG 
customers  identified  in  Appendix  D  of  the  EDG 
Consent  Order,  waived  its  right  to  a  refund  in  the 
EDG  proceeding  under  a  consent  order  it  entered 
into  with  the  DOE  on  |anuary  19. 1984.  See  World 
Consent  Order.  49  FR  2290.  2291  (Jacuary  19. 1984). 
Consequently,  the  DOE  transferred  the  amount 
designated  to  World  in  the  EDG  proceeding. 
$445,487  in  principal  and  $412,216  in  Interest,  from 
the  EDG  Escrow  Account  to  the  World  Account. 
World  Oil  Company  is  ttierefore  not  eiigibte  to 
apply  for  a  refund  in  this  proceeding. 

*  The  Consent  Order  sUtes  that  EDG  agreed  to 
refund  an  additional  $54,476.  plus  accrued  interest, 
to  34  of  its  end-user  customer*.  See  Appendix  C  of 
EDG  Conaani  Order  Cor  a  list  of  these  end-user 
customers  and  tlie  aaounts  that  they  were  allegedly 
overchargad  by  EDC.  These  funds  have  already 
been  distributed  pursuant  to  the  Consent  Order  and 
therefore  are  not  sublect  lo  the  presenl  Subpart  V 
proceeding. 


Appendix  to  this  Decision  and  Order.* 
We  received  comments  concerning  our 
proposed  procedures  from  Al-Sal  Oil 
Company,  Ina  (Al-Sal).  Anco  Oil 
Company  (Anco).  and  Enei:gy  Refunds, 
Inc.  of  Hardin.  Kentucky  (ERI).  These 
comments  will  be  addressed  in  our 
discussion  of  the  final  refund  procedures 
to  be  adopted  in  this  proceeding. 

11.  Refund  Procedures 

As  indicated  in  the  PD&O.  the  EDG 
customers  listed  in  the  Appendix  to  this 
Decision  and  Order  coiutitute  a  finite 
set  of  potential  refund  claimants.  We 
will  therefore  consider  refund 
applications  onJy  from  these  customers. 
Furthermore,  each  claimant's  maximum 
refund  in  this  proceeding  will  be  limited 
to  the  amount  listed  next  to  its  name  in 
the  Appendix.  We  recognize  that  any 
eligible  firm  could  have  been 
overcharged  in  amounts  greater  than  the 
overcharges  specified  in  the  Appendix 
to  this  Decision  and  Order.  Nonetheless, 
an  eligible  firm  may  not  receive  a  refund 
in  excess  of  the  amoimt  specified  in  the 
Appendix.  As  indicated  above,  the 
Appendix  to  this  Decision  and  Order  is 
a  copy  of  Appendix  D  to  the  Consent 
Order,  sho%ving  the  amounts  collected 
by  the  ERA  with  respect  to  EDG's 
transactions  with  given  customers,  it 
would  simply  be  illogical  to  permit  an 
applicant  to  receive  a  refund  that 
exceeds  the  amoimt  that  the  ERA 
collected  with  respect  to  the  consent 
order  firm's  transactions  with  that 
applicant.  Moreover,  it  would  be 
inequitable  to  permit  such  a  refund, 
because  it  would  deplete  the  consent 
order  fund  at  the  expense  of  other 
parties  entitled  to  direct  and  indirect 
restitution  from  the  fund.  Accordingly, 
on  the  grounds  of  both  logic  and  equity, 
an  eligible  firm's  maximum  refund  will 
be  limited  to  the  amoimt  specified  for 
that  firm  in  the  Appendix. 

(A)  Determination  of  Injury 

The  allocation  of  potential  refund 
amounts  to  claimants  is  only  the  first 
step  in  the  distribution  process.  In  order 
to  receive  a  refund,  an  applicant  must 
demonstrate  that  it  did  not  pass  on  the 
alleged  overcharges  to  its  customers 
during  the  consent  order  period.  See. 
e.g.,  Office  of  Enforcement,  8  DOE 
p2,597  at  85,396  (1981).  As  we  have 
done  in  many  prior  refimd  cases,  we  are 
adopting  specific  injury  presumptions 
that  will  simplify  and  streamline  the 
refund  process.  These  presumptions  will 
excuse  members  of  certain  applicant 
categories  from  providing  that  they  were 


*  The  addresses  of  the  EDG  cusloners  listed  in 
the  Appendix  lo  this  Deasion  and  Order  were 
obtained  from  DOE  audit  files. 


injured  by  EDCs  alleged  overcharges. 
We  will  discuss  these  presumptions  in 
Section  n(A)(l)  below. 

(1)  Showing  of  Injury 

In  the  PD&O,  we  proposed  adopting 
the  presumption  that  purchasers  seeking 
refunds  of  $5,000  or  less,  excluding 
interest,  were  injured  by  EDG's  alleged 
overcharges.  We  recognixe  that  the  cost 
to  the  applicant  of  gathering  evidence  of 
injury  to  support  a  small  refund  claim 
could  exceed  the  expected  refund. 
Consequently,  without  simplified 
procedures,  some  injured  parties  would 
be  denied  an  opportimity  to  obtain  a 
refund.  Under  the  small-<Jaims 
presumption,  any  identified  purchaser 
listed  in  the  Appendix  to  this  Decision 
and  Order  whose  claim  is  $5,000  or  less 
will  not  be  required  to  submit  any 
evidence  of  injury  beyond  establishing 
the  volume  of  EDG  products  it 
purchased  during  the  consent  order 
period.  Texas  Oil  &  Gas  Corp..  12 
DOE  185,069  at  88.210  (1984). 

In  the  PD&O,  we  also  proposed  that 
any  identified  purchaser  whose  claim 
exceeds  $5,000  will  be  required  to 
provide  a  detailed  demonstration  of  its 
injury,  as  well  as  detailed  purchase 
volume  information.  Such  a  claimant 
will  be  required  to  demonstrate  that  it 
maintained  a  bank  of  unrecovered 
product  costs.  In  addition,  the  claimant 
must  show,  through  market  conditions 
or  otherwise,  that  it  did  not  pass  through 
those  increased  costs  to  its  customers. 
Such  a  showing  might  be  made  through 
a  demonstration  of  a  competitive 
disadvantage,  lowered  profit  margin, 
decreased  market  share  or  depressed 
sales  volume  during  the  period  of 
purchases  from  EDG.  American  Pacific 
International,  14  DOE  \  85.158  at  88,295 
(1986).  If  a  claimant  that  is  eligible  for  a 
refund  in  excess  of  $5,000  elects  not  to 
submit  the  cost  bank  and  purchase  price 
information  described  above,  it  may  still 
apply  for  a  small  claims  refund  of  $5,000, 
plus  accrued  interest. 

In  its  comments  to  the  PD&O,  ERI 
suggests  that  we  adopt  a  40  percent 
injury  presumption  for  resellers  and 
retailers  with  "mid-level"  claims. 
Previously  used  only  in  large  refund 
proceedings,  this  mid-level  presumption 
allows  resellers  and  retailers  to  receive 
40  percent  of  their  full  volumetric  shares 
up  to  $50,000,  without  making  detailed 
demonstrations  of  injury.  See  Gulf  Oil 
Corporation.  16  DOE  \  85,381  (1987) 
[Gulf  11).  A  key  purpose  of  the  mid-level 
injury  presumption  is  to  ease  the 
administrative  burden  placed  on  the 
OHA  in  Subpart  V  refund  proceedings 
that  involve  thousands  of  applicants. 
We  see  no  reason  why  it  should  be 
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applied  to  a  small  proceeding  such  as 
this  one.  Processing  the  claims  will  not 
be  an  administrative  burden,  as  there 
will  be  a  maximum  of  28  refund 
applicants  in  this  proceeding.  ERl 
provides  no  substantive  basis  why  the 
OHA  should  apply  the  mid-level 
presumption  to  smaller  refund 
proceedings.  ERI  merely  asserts  that  the 
OHA  should  apply  a  40  percent  mid- 
level  presumption  in  the  EDG 
proceeding.  We  therefore  will  not  adopt 
ERI's  suggestion  that  we  should  apply  a 
mid-level  presumption  of  injury  in  EDG 
proceeding. 

The  comments  filed  by  Al-Sal  and 
Anco  relate  to  the  required  showing  of 
injury.*  Both  firms  protest  that  the 
burden  of  proof  for  reseller-retailers 
claiming  refunds  over  the  proposed 
$5,000  small  claims  threshold  will  be 
unduly  time  consuming  and 
burdensome.  See  March  21. 1B68  letter 
from  Fred  Frank  of  Ai-Sal  Oil  Company, 
Ina  to  Marisa  T.  Arico,  OMA  staff 
analyst:  see  also  March  30, 1988  letter 
from  Milton  Miller,  attorney  for  Anco 
Oil  Company,  to  Marisa  T.  Arico,  OHA 
staff  analyst  Al-Sal  and  Anco  also  state 
that  neither  of  them  retains  the 
necessary  cost  "bank"  information  to 
make  the  injury  showing  and  contend 
that  since  they  are  identified  as 
overcharged  customers,  they  should  not 
be  required  to  submit  further  proof  of 
injury. 

Doth  Al-Sal  and  Anco  have 
misunderstood  the  purpose  of  the  injury 
showing.  Although  Al-Sal  is  eligible  for 
a  potential  refund  of  $46,512  and  Anco  is 
eligible  for  a  potential  refund  of  $12,268, 
the  question  remains  whether  or  not  Al- 
Sal  and  Anco  passed  through  any  or  all 
of  the  alleged  overcharges  to  their 
customers.  If  tney  did  pass  through  the 
alleged  overcharges,  they  did  not  suffer 
economic  injury  as  a  result  of  EDO's 
pricing  practices.  In  that  case,  they 
would  not  be  eligible  for  a  refund.  See 
10  CFR  205.280  ("This  Subpart 
establishes  special  procedures  pursuant 
to  which  refunds  may  be  made  to 
injured  persons  .  .  .").  The  burden  of 
proof  lies  with  the  company  to  prove 
injury.  See  Inland  U.S.A..  Inc./UCO  Oil 
Co..  13  DOE  ^  85,288  (1985), 
reconsideration  denied.  13  DOE  \  85,394 
(1986]. 

Al-Sal's  and  Anco's  argument  that 
they  no  longer  maintain  information 
regarding  their  banks  of  unrecouped 
costs  provides  no  basis  for  changing  the 
injury  showing  required  in  this 


"  Bticause  Al-Sal'(  and  Anco's  cummenis  address 
(he  same  issues,  (hey  will  be  discussed  lugether  in 
(his  sec(ien  of  (Iw  Oeeisioii  and  Order. 


proceeding.''  If  Al-Sal  and  Anco 
disposed  c^  their  records,  that  action 
was  prematurely  taken.  Al-Sal  and 
Anca  like  all  firms  in  the  petroleum 
industry,  were  required  to  maintain 
records  regarding  their  pricing  of 
petroleum  products  during  the  period  of 
price  controls.  See  30  FR  4957  (FetNuaiy 
5. 1985)  (preamble  to  amendment  to  10 
CFR  201.1  eliminating  recordkeeping  for 
most  firms).  The  preamble  to  the 
February  5, 1987  amendment  put  firms 
on  notice  that  they  might  wish  to  retain 
voluntarily  their  records  in  order  to 
support  Subpart  V  claims.  We  therefore 
reject  Al-Sal's  and  Anco's  argument  that 
they  should  not  be  required  to  make  a 
showing  of  injury.  Therefore,  the 
procedures  set  forth  in  the  PD&O  will  be 
adopted  as  proposed. 

III.  General  Refund  Application 
Reqinrements 

If  any  one  of  the  firms  listed  in  the 
Appendix  to  this  Proposed  £)ecision  is 
not  a  reseller-retailer,  it  is  still  eligible  to 
apply  for  a  refund  in  this  proceeding. 
We  are  adopting  a  presumption  that 
end-users  or  ultimate  consumers  whose 
businesses  are  unrelated  to  the 
petroleum  industry  were  injured  by 
EDG's  alleged  overcharges.  Unlike 
regulated  firms  in  the  petroleum 
industry,  end-users  generally  were  not 
subject  to  price  controls  during  the 
consent  order  period.  Moreover,  they 
were  not  required  to  keep  records  that 
justified  selling  price  increases  by 
reference  to  cost  increases.  For  these 
reasons,  an  analysis  of  the  impact  of  the 
alleged  overcharges  on  the  final  prices 
on  non-petroleum  goods  and  services 
would  be  beyond  the  scope  of  a  special 
refund  proceeding.  See,  e.g.,  Dorchester 
Gas  Corp..  14  DOE  \  85.240  at  88,450 
(1986).  Thef^fore,  if  any  EDG  purchaser 
listed  in  the  Appendix  to  this  Decision 
and  Order  is  an  end-user,  it  need  only 
establish  that  it  was  an  ultimate 
consumer  of  EDG  gasoline  and/or  no.  2 
distillates  during  the  consent  order 
period  to  receive  its  maximum  refund 
amount 

Pursuant  to  10  CFR  205.283,  we  will 
now  accept  Applications  for  Refund 
from  any  of  the  28  identified  purchasers 
listed  in  the  Appendix  to  this  Decision 
and  Order  that  purchased  EDG  gasoline 
and/or  no.  2  distillates  during  the 
consent  ordw  period.  There  is  no 
specific  application  form  that  must  be 
used.  However,  the  following 


'  In  uccoitiance  with  our  previously  stated 
positions  regarding  Tinns  that  do  not  have 
contentporaaeom  cost  Innk  data,  we  will  permit 
any  potential  claimant  to  reconstruct  or 
appraximate  its  ocM  banks  osing  profit  margia  data. 
See.  en..  Husky  Oil  Co.  13  DOE  |  85.  045  at  88.113- 
114  I198S). 


information  should  be  included  in  all 
Applications  for  Refund: 

(1)  The  name  of  the  consent  order 
firm,  ED.G..  Inc  the  case  number,  KEF- 
0003  and  the  applicant's  name  shuld  be 
prominently  displayed  on  the  first  page. 

(2)  The  name,  title,  address  and 
telephone  number  of  a  person  who  may 
be  contacted  for  additional  information 
concerning  the  Application. 

(3)  The  manner  in  which  the  applicant 
used  the  EDG  product  i-e..  whether  it 
was  a  reseller-retailer  or  end-user. 

(4)  The  volume  of  EDG  gasohne  and/ 
or  no.  2  distillates  that  the  applicant 
purchased  during  each  month  of  the 
consent  order  period  (August  19, 1973 
through  September  24. 1976)  in  which  it 
claims  that  it  was  injured  by  the  alleged 
overchai^es.  If  the  applicant  is  an  end- 
user  or  a  reseller-retailer  claiming  $5,000 

^or  less,  it  may  instead  submit  a 
certification  that  it  purchased  gasoline 
and/ or  no.  2  distillates  from  EE>G  on  a 
regular  basis  during  the  consent  order 
period. 

(5)  If  the  applicant  is  a  reseller-retailer 
claiming  a  refund  in  excess  of  $5,000.  it 
should  also; 

(a)  State  whether  it  maintained  banks 
of  unrecouped  increased  product  costs 
and  funush  the  OHA  with  monthly  bank 
calculations,  and 

(b)  Submit  evidence  to  establish  that 
it  did  not  pass  through  the  alleged 
overcharges  to  its  customers.  For 
example,  a  firm  may  compare  the  prices 
it  paid  for  EDG  gasoline  and/or  no.  2 
distillates  with  average  prices  in  the 
firm's  market  area  for  each  month  in 
which  it  seeks  a  refund.  (In  the  absence 
of  an  accurate  market  survey  provided 
by  the  applicant,  the  OHA  will  use  the 
market  price  information  contained  in 
Piatt's  OH  Price  Handbook  and 
Oilmanac). 

(6)  A  statement  of  whether  the 
applicant  was  in  any  way  affiliated  with 
FJ)G.  if  so,  the  applicant  should  explain 
the  nature  of  the  affiliation. 

(7)  A  statement  of  whether  there  has 
been  any  change  in  ownership  of  the 
entity  that  purchased  the  EDG  product. 
If  so,  the  name  and  address  of  the 
current  (or  former)  owner  should  be 
provided. 

(8)  A  statement  of  whether  the 
applicant  is  or  has  been  involved  as  a 
party  in  any  DOE  or  private  Section  210 
enforcement  actions.  If  these  actions 
have  been  teminaled,  the  applicant 
should  furnish  a  copy  of  any  final  order 
issued  in  the  matter.  If  the  action  is 
ongoing,  the  applicant  should  describe 
the  action  and  its  current  status.  The 
applicant  is  under  a  continuing 
obligation  to  keep  the  OllA  iidormed  of 
any  change  in  status  during  the 
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pendency  of  the  Application  for  Refund. 
See  10  CFR  205.9(d). 
(9)  The  following  signed  statement: 

I  swear  (or  afflrm)  that  the  information 
submitted  is  true  and  accurate  to  the  best  of 
my  knowledge  and  belief. 


Appendix— Continued 


All  Applications  for  Refund  must  be 
filed  in  duplicate  and  must  be  filed  no 
later  than  February  1, 1989.  A  copy  of 
each  Application  will  be  available  for 
public  inspection  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals,  Forrestal  Building,  Room  lE- 
234, 1000  Independence  Avenue,  SW., 
Washington.  DC  20585.  Any  applicant 
that  believes  its  Application  contains 
confidential  information  must  so 
indicate  on  the  first  page  of  the 
Application  and  must  submit  two 
additional  copies  of  its  Application  from 
which  the  material  alleged  to  be 
confidential  has  been  deleted,  together 
with  a  statement  specifying  why  the 
information  is  privileged  or  confidential. 
All  Applications  should  be  sent  to: 
E.D.G.,  Inc.  Special  Refund  Proceeding 
Case  No.  KEF-0003,  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 

(B)  Distribution  of  the  Remainder  of  the 
Consent  Order  Funds  Attributable  to 
EDG's  Sales  of  Gasoline  and  No.  2 
Distillates 

In  the  event  that  money  remains  after 
all  refund  claims  from  the  EDO  fund 
have  been  analyzed,  those  funds  in  that 
account  will  be  disbursed  in  accordance 
with  the  provisions  of  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986,  H.R.  5400,  Title  III,  99th 
Cong.  2d  Session.,  Cong.  Rec.  H11319-21, 
(Daily  E.  October  17, 1986). 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  E.D.G.,  Inc.  pursuant  to  the 
consent  order  that  became  effective  on 
December  17, 1979,  may  now  be  filed. 

(2)  All  Applications  must  be  filed  no 
later  than  February  1, 1989. 

Dated:  August  9, 1988. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Appendix 


ktenttied  purchasefs 

Potential 
refur»d  ' 

Al-Sal  Oil 

$46  512 

Anco  Oil  Co „ 

Brokers  Pelroletim  Inc 

12.268 
64S41 

J.E.  Dewitt „ „     . 

Dunbar  Texaco 

DytJoo  DevetopmenI  Co 

Fletehar  Oil  Co...._ _ 

Fishef  Motor  Co _ 

78,123 
752 

36.258 
170 

35,713 

Identified  purchasers 


Golden  Arrow  Dairy 

HE.  Graham 

Greinke  Petroleum  Corp. 

Archte  Jacobs 

Jessups  Drive-ln  Dairy ..... 

Keen,  lr>c ™ 

L4S  Service _... 


Locfcmann  Farms 

Mag  Oil  Co 

Martex  Petroleum  Co . 

WiHtam  L  Martin  II 

Nickey  Petroleum  Co . 

Payless  Oil  Co 

Pesky „ 

Petromar  Distributors . 

OuKk  Save 

Reliance  Dairy , 

Rocky  Home  Dairy 

Santa  Fe  Service 

Bob  Smith  Oil  Co 


Total.. 


Potential 
refund  ' 


98.303 

156,430 

1,511 

486 

602 

29.081 

2,165 

422 

2,296 

65,724 

3,818 

2,792 

3,897 

635 

111,645 

6,673 

6.819 

61.70J 

346 

10^13 


860.896 


'  Each  Identified  purctiaser's  potential  refund  was 
calculated  by  sodding  ttte  amount  it  was  allegedty 
overcharged  by  EDG  to  its  prorated  share  of  the 
interest  that  tiad  accrued  up  until  ttie  date  of  remit- 
tance. This  amount  does  not  iriclude  a  prorated 
share  of  tfie  interest  that  has  accrued  on  ttie  escrow 
account  since  tt>e  date  of  remittance. 

[FR  Doc.  88-18502  Filed  8-15-«8;  8:45  am] 

BlUJfMS  COOC  64S0-01-M 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

IFRL-3429-2] 

Ambient  Air  IMonitoring  Reference  and 
Equivalent  Methods;  Receipt  of 
Application  From  Norttiem 
Engineering  and  Testing,  Inc.,  for  an 
Equivalent  Method  Determination 

Notice  is  hereby  given  that  on  July  11, 
1988,  the  Environmental  Protection 
Agency  received  an  application  from 
Northern  Engineering  and  Testing,  Ina, 
600  South  25th  Street,  Billings,  Montana 
59107.  to  determine  if  their  inductively 
coupled  argon  plasma  optical  emission 
spectrometry  method  for  the 
determination  of  lead  in  suspended 
particulate  matter  collected  from 
ambient  air  should  be  designated  by  the 
Administrator  of  the  EPA  as  an 
equivalent  method  under  40  CFR  Part  53. 
If,  after  appropriate  technical  study,  the 
Administrator  determines  that  this 
method  should  be  so  designated,  notice 
thereof  will  be  given  In  a  subsequent 
issue  of  the  Federal  Register. 
Vaun  A.  Newill, 

Assistant  Administrator  for  Research  and 
Development. 

|FR  Doc.  88-18457  Filed  8-15-88;  8:45  am) 

BOXING  COOC  MM-SIHM 


(FRL-3429-3] 

Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods;  Designation  of 
Ambient  Air  Monitoring  Equhfalent 
Method 

Notice  is  hereby  given  that  EPA,  in 
accordance  with  40  CFR  Part  53  has 
designated  another  equivalent  method 
for  the  determination  of  lead  in 
suspended  particulate  matter  collected 
from  ambient  air.  The  new  designated 
method  is:  EQL-0888-068, 
"Determination  of  Lead  Concentration 
in  Ambient  Particulate  Matter  by 
Inductively  Coupled  Argon  Plasma 
Optical  Emission  Spectrometry  (State  of 
Rhode  Island)." 

The  applicant's  request  for  an 
equivalent  method  determination  for  the 
above  method  was  received  on  July  15. 
1987.  Additional  requested  information 
pertinent  to  the  original  submittal  was 
received  on  May  12, 1988. 

This  method  has  been  tested  by  the 
applicant,  the  State  of  Rhode  Island,  in 
accordance  with  the  test  procedures 
prescribed  in  40  CFR  Part  53.  After 
reviewing  the  results  of  these  tests  and 
other  information  submitted  by  the 
applicant,  EPA  has  determined,  in 
accordance  with  Part  53,  that  this 
method  should  be  designated  as  an 
equivalent  method.  The  information 
submitted  by  the  applicant  will  be  kept 
on  file  at  EPA's  Environmental 
Monitoring  Systems  Laboratory, 
Research  Triangle  Park,  North  Carolina, 
and  will  be  available  for  inspection  to 
the  extent  consistent  with  40  CFR  Part  2 
(EPA's  regulations  implementing  the 
Freedom  of  Information  Act). 

This  method  uses  the  sampling 
procedures  specified  in  the  reference 
method  for  the  determination  of  lead  in 
suspeffded  particulate  matter  collected 
from  ambient  air  (43  FR  46258).  Lead  in 
the  particulate  matter  is  solubilized  by 
extraction  with  a  mixture  of  nitric  acid 
and  hydrocholoric  acid,  facilitated  by 
heat  and  ultrasonication.  The  lead 
content  of  the  sample  is  analyzed  by 
inductively  coupled  argon  plasma 
optical  emission  spectrometry  using  the 
220.35  nm  lead  emission  line  and 
instrument  conditions  optimized  by  the 
user  laboratory.  A  sample  of  the  extract 
solution  is  nebulized  to  form  an  aerosol 
which  is  excited  with  high  temperature 
argon  gas  produced  by  passing  of  argon 
through  a  powerful  radio  frequency 
field.  Radiation  emitted  from  the  plasma 
enters  a  spectrometer  where  it  is 
separated  into  selected  wavelengths  and 
sensed  by  separate  photomultiplier 
tubes  for  each  element  of  interest.  The 
luminous  energy  thus  measured  is 
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converted  to  an  output  signal  which  can 
be  related  to  the  concentration  of  each 
element  of  interest  in  the  sample.  The 
analytical  system  is  capable  of  rapid 
sequential  multi-element 
determinations.  Technical  questions 
concerning  the  method  should  be 
directed  to  the  State  of  Rhode  Island, 
Department  of  Health.  Air  Pollution 
Laboratory.  50  Orms  Street.  Providence. 
Rhode  Island  02904. 

As  a  designated  equivalent  method, 
this  method  is  acceptable  for  use  by 
states  and  other  control  agencies  under 
requirements  of  40  CFR  Part  58.  Ambient 
Air  Quality  Surveillance.  For  such 
purposes  the  method  must  be  used  in 
strict  accordance  with  the  procedures 
and  specifications  provided  in  the 
method  description.  States  or  other 
agencies  using  inductively  coupled 
argon  plasma  optical  emission 
spectrometric  methods  that  employ 
procedures  and  specifications 
significantly  different  from  those  in  this 
method  must  seek  approval  for  their 
particular  method  under  the  provisions 
of  Section  2.8  of  Appendix  C  to  40  CFR 
Part  58  [Modifications  of  Methods  by 
Users)  or  may  seek  designation  of  such 
methods  as  equivalent  methods  under 
the  provisions  of  40  CFR  Part  53. 

Additional  information  concerning 
this  action  may  be  obtained  by  writing 
to  Director.  Environmental  Monitoring 
Systems  Laboratory,  Quality  Assurance 
Division  [MD-77).  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711. 
Vaun  A.  NewiD. 

Assistant  Administrator  for  Research  and 
Devehpment 

[FR  Doc.  88-18458  Filed  8-15-88;  8;45  araj 

BIUJNG  CODE  6S60-50-M 


FEDERAL  COMMUNICAHONS 
COMMISSION 

Applications  for  Consolidated  Hearing; 
Richard  Culpepper  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


A4}plican(.  Qty.  and  Slate 

J 

MM 

Dockol 
No 

F.   Haitti  BroadcaaUng  Cotp, 
Grand  Rapids.  Ul 

BPH-860507Fr 
BPH-e60507QC 



Inc..  Grand  RapKls.  VU 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FJl.  19347.  May  29. 198a 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicanl(s) 

1.  Air  Hazard— E,G 

2.  Comparative — All 

3.  Ultimate— All 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HOC  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW..  Washington,  DC  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street,  NW., 
"Vyashington.  DC  20037.  (Telephone  (202) 
857-3800). 

W.  Jan  Gay. 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

(FR  Doc.  88-18492  Filed  8-15-68;  8:45  am] 

BILUNG  CODE  6712-01-11 


Applications  for  Consofidated  Hearing; 
Tana  S.  Knetsch  et  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


MM 

Applicant.  Qly.  and  Slate 

Fie  No 

Docket 
No 

A.   Richard  Culpepper.  Grand 

BFW-86Q505MQ 

88-362 

Rapids.  Ml 

(FVewousty 

dwnssadt 

B    David    K    Kuiper.   Grand 

ePH-860506MY 

RapKls.  Ml 

C.  FM  Grand  RapKJs  United 

BPH-«80507PO 

Partnershf).  Grand  Rapds. 

Ml 

0.    Don    H     Bantan.    Grant 

BPH-8e0507Pn 

Rapclt.  Ml. 

E     Grar»d    Rapids    98.    Ux;.. 

BPH-860S07P3 

Gand  RdfxOt.  Ml 

Apptcant  City,  and  State 


FileNa 


Oockel 

No 


A   Tana  S.  Knetsch.  DeKalb.    BPH-870817MG 

IL. 
B     Northern    fflinois    Student     BPH-870ei9MA 

Association.  OaKaC).  IL  | 

C     Adlai    E.    Stewensoa    IV,     BPH-870819MO 

DeKalb.  IL 
D  Robert  M  Mason,  Laura  S     BPH-870ei9ME 

Moch  d/b/a  MAM  Broad- 
casting. DeKalb.  IL 
E     Ne»son    Enlerpnses.    Ir>c..     BPH-870819MN 

DeKalb.  IL 
F    Peggy  Jo   Martis.   DeKalb.     BPH-870819MW 

IL 


68-360 


Appkcant.  Qty.  and  Slate 


F«e  No. 


Oockal 
No 


G    Second  City  Broadcasting  '  BPH-670819NA 

Inc    DeKalb.  IL  ; 

H      Hometown     Comrrsjnca-     BPH-870ei9NF 

iKins.  Inc.  OeKA.  IL  { 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1988. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  Heading  and  Applicantfsf 

1.  City  Coverage— A,  D.  G,  H 

2.  Financial — B 

3.  Air  Hazard— C,  F.  H 

4.  Comparative — ^A-H 

5.  Ultimate— A-H 

3.  If  there  is  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington  DC  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services, 
Inc.  2100  M  Street  NW..  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.  )an  Gay. 

Assistant  Chief.  Audio  Services  Division. 

Mass  Media  Bureau. 

(FR  Doc.  88-18493  Filed  8-15-68:  8:45  am) 

BILLING  CODE  •712-01-« 


FEDERAL  MARITIME  COMMISSION 

[Fact  Finding  Investigation  No.  17] 

Rates,  Charges  and  Services  Provided 
at  Marine  Terminal  Facilities;  Order 
Extending  Investigation 

The  Commission  instituted  this 
nonadjudicatory  investigation  by  order 
published  May  19, 1987,  (52  FR  18743)  to 
examine  the  furnishing  of  marine 
terminal  facilities  and  services  in 
connection  with  the  transfer  of  cargo 
between  an  ocean  common  carrier,  on 
the  one  hand,  and  a  shipper  or 
consignee  or  other  means  of 
transportation,  on  the  other.  The 
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Commission  established  a  date  by 
which  the  Investigative  Officer  is  to 
provide  a  final  report  of  findings  and 
recommendations. 

Upon  request  of  the  Investigative 
Officer,  the  date  by  which  a  final  report 
of  findings  and  recommendations  shall 
be  provided  to  the  Commission  is 
extended  to  August  31, 1988. 

By  the  Commission. 
Joseph  C  Polking, 

Secretary. 

[FR  Doc.  88-18437  Filed  8-15-88:  8:45  am| 

MIXING  CODE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

B.H.C.,  Inc.,  Formation  of,  Acquisition 
by,  or  Merger  of  Bank  Holding 
Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
September  2, 1988. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30363: 

1.  B.H.C.,  Inc.,  Arlington.  Georgia;  to 
become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  Bostwick  Banking  Company. 
Arlington,  Georgia. 


Board  of  Governors  of  the  Federal  Reserve 
System.  August  10, 1988. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  88-18410  Filed  8-15-88;  ft45  am) 
BILUNG  CODE  1210-01-11 


Bank  of  Boston  Corp^  Formation  of. 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2])  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  apphcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Governors  not  later  than  September  2. 
1988. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Bank  of  Boston  Corporation, 
Boston,  Massachusetts;  to  acquire  1(X) 
percent  of  the  voting  shares  of 
Bank  Vermont  Corporation,  Burlington, 
Vermont,  and  thereby  indirectly  acquire 
Bank  of  Vermont,  Burlington,  Vermont. 

In  connection  with  this  application, 
Applicant  also  proposes  to  acquire 
Future  Planning  Associates.  South 
Burlington,  Vermont,  and  thereby 
engage  in  providing  retirement  plan 
consulting,  design  and  actuarial  and 
administrative  services  to  corporations 
and  individuals  pursuant  to  the  Board's 
Order  of  March  6, 1988  (72  Federal 
Reserve  Bulletin  337  (1986)).  These 
activities  will  be  provided  in  the  New 
England  States. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  10. 1988. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-18411  Filed  8-15-88:  8:45  am) 

BILLING  CODE  6210-01-11 


Chattahoochee  Bancorp,  Inc^  et  al^ 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nont>anklng 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842]  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  Tht 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2])  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  et  the  offices  of  the  Board  of 
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GdVLTPors.  Interested  persons  may 
express  Iheir  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
lo  produce  benefits  to  the  public,  such 
us  grudler  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outwLMjjh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreused  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  7, 
19B8 

A  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303; 

\  Chattahoochee  Bancorp,  Inc., 
Atlnnla,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  The 
Biickhead  Bank,  Atlanta,  Georgia,  and 
The  Chattahoochee  Financial 
Corporation,  Marietta.  Georgia,  and 
thereby  indirectly  acquire  The 
Challahoochee  Bank,  Marietta,  Georgia. 

In  connection  with  this  application. 
Applicant  proposes  to  acquire 
Chattahoochee  Residential  Mortgage 
Services,  Inc.,  and  thereby  engage  in 
mortgage  lending  activities  pursuant  to 
§  225.25(b){l)(iii);  Chattahoochee 
Business  Group,  Inc.,  and  thereby 
engage  in  the  origination  and  servicing 
of  Small  Business  Administration 
guaranteed  loans  pursuant  to 
§  225  25(b)(1);  and  Chattahoochee 
Services,  Inc.,  and  thereby  engage  in 
management  consulting  services  to  de 
novo  financial  institutions  pursuant  to 
§  225.25(b)(ll)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  10. 1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
jFR  Doc.  88-18412  File  J  8-15-88;  8:45  am] 

BILLING  CODE  S210-01-M 


High  Point  Financial  Corp^  et  al., 
Formations  of;  Acquisitions  by;  and 
•Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 


under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3{c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  7, 1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street  New  York,  New  York 
10045: 

1.  High  Point  Financial  Corp., 
Branchville.  New  Jersey;  to  acquire  100 
percent  of  the  voting  shares  of  The 
Pocono  Bank,  Milford,  Pennsylvania,  a 
de  novo  bank.  Comments  on  this 
application  must  be  received  by  August 
31, 1988 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  State  Bancorp,  Inc..  Washington, 
Indiana;  to  merge  with  Spurgeon 
Financial  Corporation,  Spurgeon, 
Indiana,  and  thereby  indirectly  acquire 
The  Spurgeon  State  Bank,  Spurgeon, 
Indiana,  and  Pike  County  Bank, 
Petersburg.  Indiana.  Comments  on  this 
application  must  be  received  by  August 
31, 1988. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Rocky  Mountain  Bancorporation, 
Inc.,  formerly  Raldon,  Inc.,  Billings, 
Montana,  to  merge  with  Western 
Bancshares,  Inc.,  Billings,  Montana,  and 
thereby  indirectly  acquire  Western  Bank 
of  Billings,  Billings,  Montana. 

2.  Dakota  Company,  Inc., 
Minneapolis,  Minnesota,  to  acquire 
through  its  subsidiary.  South  Dakota 
Bancorp.  Inc.,  Minneapolis,  Minnesota, 
51.9  percent  of  the  voting  shares  of 
Valley  National  Bank  of  Sioux  Falls. 


Sioux  Fallas,  South  Dakota.  Comments 
on  this  application  must  be  received  by 
September  2, 1988. 

D.  Federal  Reserve  Bank  of  Kansas 
City  {Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  First  National  of  Nebraska,  Inc., 
Omaha,  Nebraska;  to  acquire  80  percent 
of  the  voting  shares  of  Fim-Co..  Inc., 
North  Platte,  Nebraska,  and  thereby 
indirectly  acquire  First  National  Bank 
and  Trust  Company,  North  Platte, 
Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  10, 1988. 
lames  McAfee,  ^„^--*' 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-18413  Filed  8-15-88:  8:45  am| 
BILUNQ  CODE  6210-01-M 


Change  in  Bank  Control  Notice; 
Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and 
§  225.41  of  the  Board's  Regiilation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  31, 1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Ira  Hoberman,  Lake  Wood.  New 
Jersey;  to  acquire  1.94  percent  of  the 
voting  shares  of  First  State  Bancorp, 
Howell.  New  Jersey,  and  thereby 
indirectly  acquire  First  State  Bank, 
Howell.  New  Jersey. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  10, 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-18414  Filed  8-15-88:  8:45  am] 

BtLLINQ  CODE  <210-01-M 
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Integra  Fkiancial  Corp^-  AcquMtfon  of 
Compcmy  Engaged  in  PemiissMe 
Nonbanking  Activities 

The  or^anuatioa  listed  in  this  notice 
has  applied  under  }  225^  (a)(2)  or  tf)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c](S)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8])  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  (rf&ces  of  tbe  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writii^  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  soch 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outwei^  poaaible  adverse  effects,  such 
as  undue  coacentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  ifispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  re^rding  the  application 
most  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  7, 
1988. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr.,  Vice  PresidentJl^SS 
East  Sixth  Street.  Cleveland,  Ohio  44101: 

1.  Integra  Financial  Corporation,  Mt 
Lebanon,  Pennsylvania;  to  acquire 
United  Data  Services,  Inc.,  Franklin. 
Pennsylvania,  and  thereby  engage  in 
providing  data  processing  services  to  an 
unaffiliated  third  party  pursuant  to 
§  225.25(b)(7)  of  the  Board's 
Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  Auglist  10,  ISSa. 
lanMS  McAfe*. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-18415  Filed  8-15-88;  8:45  am] 

BILUNG  CODE  6310-01-11 


Signet  Banking  Corp.;  Application  To 
Engage  de  Novo  in  Permisaible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(aKl))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)f8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  i  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  sudi  activities  will  be  conducted 
throu^Knit  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcatim  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  t>enefits  to  the  public,  such 
as  ^eater  convenience,  increased 
competition,  or  gains  in  e^iciency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accomparaed  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  disptite.  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  7. 
1968. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lloyd  W.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

1.  Signet  Banking  Ccrparntion, 
Richmond,  Virginia;  to  engage  de  novo 
through  its  subsidiary.  Signet  Investment 
Corporation,  Richmond,  Virginia,  in 


providing  portfolio  investment  advice 
and  the  furnishing  of  general  economic 
information  and  advice,  general 
economic  statistical  forecasting 
services,  and  industry  studies  to  retail 
and  institutional  customers  pursuant  to 
§  225.25(b)(4)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  10, 1S88. 
Iame»  McAfse, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-18416  Filed  8-15-88:  8:45  ami 

BtLLING  CODE  S210-01-«l 


Change  in  Bank  Control  Notices; 
Acquiaitionaof  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817()))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  compaoy.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspecticn  at  the  Federal 
Reserve  Bank  indicated  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  ava^able 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  30, 1988. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Bernard  F.  Weindruch,  Da\enpoTt, 
Iowa,  to  acquire  2.3  percent;  Ira  J. 
Weiifdruch,  Davenport.  Iowa,  to  acquire 
2.3  percent:  Perry  B.  Hansen,  Rock 
Island,  Illinois,  to  acquire  2.4  percent; 
Sanra  K.  Kratz.  Decorah,  Iowa,  to 
acquire  2.4  percent;  and  Douglas  Ni. 
Kratz,  Decorah,  Iowa,  to  acquire  2.4 
percent  of  the  voting  shares  of  Financial 
Services  Corporation  of  the  Midwest, 
Rock  Island,  Illinois. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  ferry  F.  Wilbur,  Jr.,  Dragoon, 
Arizona;  to  acquire  an  additional  5.68 
percent  of  the  voting  shares  of  First 
Midwest  Bankshares,  Inc.  Princeton. 
Kentucky,  and  thereby  indirectly 
acquire  First  Bank  and  Trust  Company, 
Princeton,  Kentucky. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  August  10, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board 

|FR  Doc.  88-18417  Filed  8-15-88:  8:45  am] 

WLUNO  CODE  621(M)1-M 

The  Bank  of  Tokyo,  Ltd. 

Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  §  1842)  and  section  225.14 
of  the  Board's  Regulation  Y  (12  C.F.R. 
225.24]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c]  of  the  Act  (12 
U.S.C.  §  18.42(c]). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  August 
30, 1988. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President]  101  Market  Street.  San 
Francisco.  California  94105: 

1.  The  Bank  of  Tokyo.  Ltd.  Tokyo. 
Japan;  to  indirectly  acquire  all  of  the 
voting  shares  of  Union  Bank,  Los 
Angeles.  California.  In  connection  with 
this  application,  California  First  Bank, 
San  Francisco.  California,  has  applied  to 
become  a  bank  holding  company  by 
acquiring  all  of  the  voting  shares  of 
Union  Bank.  Immediately  after  the 
acquisition,  Union  Bank  will  merge  into 
California  First  Bank. 

The  Federal  Deposit  Insurance 
Corporation  approved  the  merger  of 
Union  Bank  into  California  First  Bank 
pursuant  to  the  Bank  Merger  Act  on  July 
19. 1988. 


Board  of  Governors  of  the  Federal  Reserve 
System,  August  11. 1988. 
William  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  88-18553  Filed  8-15-88:  8:45  am) 

BILUNO  CODE  t210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

action:  Notice  of  Availability, 
Elimination  of  Tuberculosis  Advisory 
Committee,  et.  al. 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Pub.  L  92-463  (5  USC 
Appendix  2),  the  Fiscal  Year  1987 
annual  reports  for  the  following  Federal 
advisory  committees  utilized  by  the 
Centers  for  Disease  Control  have  been 
filed  with  the  Library  of  Congress: 
Advisory  Committee  for  Elimination  of 

Tuberculosis 
Board  of  Scientific  Counselors,  National 

Institute  for  Occupational  Safety  and 

Health 
Immunization  Practices  Advisory 

Committee 
Interagency  Committee  on  Smoking  and 

Health 
National  Committee  on  Vital  and  Health 

Statistics 
Prevention  Centers  Grant  Review 

Committee 
Safety  and  Occupational  Health  Study 

Section 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress, 
Newspaper  and  Current  Periodical 
Reading  Room.  Room  1026.  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue  SE.,  Washington. 
DC  (telephone  202/267-6310). 
Additionally,  on  weekdays  between  9:00 
a.m.  and  4:30  p.m.  copies  will  be 
available  for  inspection  at  the 
Department  of  Health  and  Human 
Services,  Department  Library,  HHS 
North  Building.  Room  1436,  300 
Independence  Avenue  SW., 
Washington.  DC  (telephone  202/245- 
6791). 

Dated:  Augiist  10. 1988. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
[FR  Doc.  88-18431  Filed  8-15-88;  8:45  am) 

BtLUNQ  CODE  4160-1KM 


Smoking  and  Healtli  Interagency 
Committee;  Meeting 

AGENCY:  Centers  for  Disease  Control, 
HHS. 


ACTION:  Notice  of  Meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2),  the  Centers  for 
Disease  Control  announces  the 
following  Committee  meeting. 

Name:  Interagency  Committee  on 
Smoking  and  Health. 

Time  and  Date:  9  a.m.-4  p.m.,  October 
27. 1988. 

Place:  Room  503A,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue  SW..  Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  Interagency  Committee 
on  Smoking  and  Health  advises  the 
Secretary,  Department  of  Health  and 
Human  Services,  and  the  Assistant 
Secretary  for  Health  on:  (a) 
Coordination  of  all  research  and 
eduction  programs  and  other  activities 
within  the  Department  and  with  other 
Federal.  State,  local,  and  private 
agencies,  and  (b)  establishment  and 
maintenance  of  liaison  with  appropriate 
private  entities.  Federal  agencies,  and 
State  and  local  public  health  agencies 
with  respect  to  smoking  and  health 
activities. 

Matters  to  be  Discussed:  The  entire 
meeting  will  be  open  to  the  public.  It 
will  include  a  discussion  of  the  public 
health  implications  of  tobacco 
sponsorship  of  sporting  events.  Agenda 
items  are  subject  to  change  as  priorities 
dictate. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well 
as  summaries  of  the  meeting  and  roster 
of  Committee  members  may  be  obtained 
from:  John  Bagrosky,  Executive 
Secretary,  Interagency  Committee  on 
Smoking  and  Health,  Park  Building, 
Room  1-10,  5600  Fishers  Lane,  Rockville. 
Maryland  20857,  Telephone:  FTS:  443- 
1575;  Commercial:  (301)  443-1575. 

Dated:  August  10, 1988. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination 
Centers  for  Disease  Control. 
(FR  Doc.  88-18429  Filed  8-15-88:  8:45  am] 
BILUNG  CODE  41S&-1S-M 


Vital  and  Mental  Heattti  Statistics 
National  Committee;  Meeting 

agency:  Centers  For  Disease  Control, 

HHS. 

ACTION:  Notice  of  Meeting. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463),  notice  is  hereby  given  that  the 
National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Health  Care  Statistics  established 
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pursuant  to  42  USC  242k.  section 
306(kH2)  of  the  Public  Health  Service 
Act,  as  amended,  lonoonces  the 
follawin^  Subcoramittee  iseetiog 
(working  session). 

Name:  Natiosal  CoBunittee  on  Vital 
and  Health  Statistics  Subcommittee  on 
Health  Care  Statistics. 

Time  and  Date: 

9:00 111-5:00  pm— September  14. 1988 

9:00  am-l:00  pm— September  15, 1988 

Place:  Room  337A-33aA.  Hobert  R 
Hianphrey  BuiMiiigs,  200  Independence 
Avenue  SW^  Washii^toii,  DC  20201. 

Status:  Open. 

Purpose:  This  will  be  an 
organizational  and  working  session  oi 
this  new  Subcommittee.  Members  will 
be  briefed  on  the  statu*  of  plans  for 
health  care  statistics  propvms  at  the 
National  Center  for  Health  Statistics 
(NCHS),  and  discuss  directions  for  the 
Subcoramittee  in  pcovidiDS 
reconunendations  to  NCHS  in  the 
development  and  implementation  of 
these  programs. 

Contact  Person  for  More  InformatioB: 
Substantive  prog^ram  information  as  well 
as  suranaiies  of  the  meeting  and  roster 
of  Committee  members  may  be  obtained 
from  Gail  F.  Fisher,  PLO..  Executive 
Secretary.  National  Committee  on  Vital 
and  Health  Statistics,  Room  2-12,  Center 
Building,  3700  East  West  Highway, 
Hyattsville,  Maryland  20782.  telephone 
(301]  43ft-705a 

Dated:  August  10. 1988. 

AasmdateDmctorforPoiiey  Coordination 

Centals  far  Diaease  Control. 

[PR  Dbc.  88-18430  Filed  8-15-M;  8:46  amj 

BILLING  COOe  41«S-1«4t 


Food  and  Drug  AdmMslraflon 
[Docket  Ito.  880-0202] 

Status  of  Dental  Suppiias  Suctt  as 
Denture  Cleaners,  Adheslves» 
CushioaSt  and  Repair  Matariats  as  a 
Device  or  CosmaUc;  Ravlasd 
Compliance  Policy  Guide;  Availabiitty 

agency:  Food  and  Drug  Administration. 
ACTTON:  Notice  of  availability. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  revised  Compliance 
Policy  Guide  7124.05,  "Status  of  Dental 
Supplies  Such  as  Denture  Cleaners, 
Adhesives,  Cushions,  and  Repair 
Materials  as  a  Device  or  Cosmetic" 
(August  a  1988].  The  purpose  for 
revising  Con^jliance  Policy  Guide 
7124.05  is  to  delete  the  reference  to 
drugs  in  the  subject  line  of  the  guide  and 
delete  the  polk:y  statement  that  a 


denture  cleaner  may  also  be  a  fiood 
additive,  if  residual  cleaner  is  left  on  the 
denture. 

ADDRESS:  A  copy  of  the  guide  is 
avaUable  for  public  examinatioo  at  and 
written  requests  for  a  single  copy  oi  the 
guide  may  be  submitted  to,  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  AdmHustration,  Rm.  4-62.  5600 
Fishers  Lane,  RockviUe.  MO  20857. 
(Send  two  self-addressed  adhesive 
labels  to  assist  the  Branch  in  piocessing 
your  requests.] 

FOR  FURTMBI  INFORMATION  CONTACT: 

Kathleen  S.  SKanahan,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
323),  Food  and  Drug  Administration, 
5600  Fishers  LajM,  Rockville.  MD  20857, 
301-427-8040. 


TANV  MFORMATRNT  FDA  has 

revised  Compliance  Policy  Caadc 
71Z106  by  deleting  refareiicee  to  the 
regulatioB  of  dental  supplies,  repair 
materials,  and  deaners  as  drugs  at  food 
additives.  The  agency  has  determined 
that  denture  deaners,  adbeuves, 
cushions,  and  repair  materials  should  be 
regulated  as  medical  devices  or 
accessories;  and  such  products  are 
subject  to  the  device  provisions  of  the 
Federal  Pood.  Drug,  and  Cosmetic  Act 
[21  U. S.C.  301  etseq.]. 

ConqiiiaBce  Policy  Guide  7124X5  is 
available  for  pubhc  examination  in  the 
Dockets  Management  Branch  (address 
above]  between  9  a.m.  and  4p.nL, 
Monday  through  Friday.  Writtoi 
requests  for  single  copies  of  the 
Compliance  Policy  Guide  should  refer  to 
the  docket  number  found  in  brackets  in 
the  heading  of  this  docmnent  and  should 
be  submitted  to  the  Dockets 
Management  Branch  (address  above). 

This  notice  is  istoed  uiuler  the  authority  of 
21  CFR  10.85. 

Dated:  August  9. 1S88. 
Ronald  G.  Chtsmw. 

Acting  Associate-  Commissioner  for 

Regulatory  Affairs. 

[FR  Doc.  86-18426  Fired  8-15-88;  8:45  ami 

BILLING  CODE  41«<Mn-ll 


[Docket  No.  88N-0296] 

Drug  Export;  Transderm  Scop® 
(Scopolamine) 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  CIBA  Consumer  Pharmaceuticals 
has  filed  an  application  requesting 
approval  for  the  export  of  Uie  haman 
drug  Transderm  Scop*  to  Switzerland. 


I:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HPA- 
305],  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  RockviUe.  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquires 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 


for  nmrn/tat  mfommthm  contact: 

Rudolf  Apodaca,  Division  of  Drug 
Labeling  Compliance  (FffD-310),  Center 
for  Drag  BYshiation  and  Research,  Pood 
and  Drug  Admmistration,  5600  Fishers 
Lane,  Rockvi^,  MD  20657,  301-296- 
8063. 

SUPPI^EMENTARY  INFORMATION:  The  Drug 

Export  Amendments  Act  of  1986  (Pub.  L 
99-660)  (section  802  of  the  Federal  Food, 
Drag;  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382})  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  mn  not  corrently  approved  in 
the  United  State&  The  apfvoval  process 
is  governed  by  sectian  802(b)  oi  the  act 
Section  a02(bN3KB)  of  the  act  sets  forth 
the  reqnircmente  that  must  be  met  in  an 
applicatian  for  approval.  Section 
802(b)(3KQ  (rf  the  act  requires  that  the 
agency  review  the  ^plication  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  aQ2(b)(3)(B} 
have  been  satisfied  Section  802(bK3KA) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Regpster 
within  10  days  of  the  filing  of  an 
application  for  export  to  fadlitate  public 
partidpation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  CIBA 
Consumer  Pharmaceuticals,  Raritan 
Plaza  m,  Edison,  New  Jersey  06S37,  has 
filed  ui  application  requesting  approval 
for  the  export  of  the  drug  Transderm 
Scop*,  to  Switxerland  This  product  is 
indicated  for  prevention  of  nausea  and 
vomiting  associated  with  motion 
sickness  in  adults.  The  application  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  August  1, 
1988,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies]  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Tile  agency  encourages  any  person 
who  submits  relevant  information  on  the 
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application  to  do  so  by  August  26, 1988, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sea  802. 
Pub.  L.  99-660  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5,44). 

Dated:  August  9, 198a 
Daniel  L  Micfaels. 

Director.  Office  of  Compliance,  Center  for 

Drug  Evaluation  and  Research. 

[FR  Doc.  8ft-18427  Filed  a-15-88;  8:45  am) 

BMUNG  CODE  41S0-01-M 


National  Institutes  of  Health 
National  Cancer  Institute;  Meeting 

Pursuant  to  Pub,  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  Division  of 
Cancer  Prevention  and  Control, 
National  Cancer  Institute.  October  6-7, 
1988,  Building  1,  Wilson  Hall.  3rd  Floor. 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

The  entire  meeting  will  be  open  to  the 
public  on  October  6  from  8:30  a.m.  to 
recess  and  on  October  7  from  8:30  a.m. 
to  adjournment  to  discuss 
administration  details  and  for  the 
discussion  and  review  of  concepts  and 
programs  within  the  Division. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Mrs.  Winifred  Lumsden.  the 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31. 
Room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-3100 
(301/496-5708)  will  provide  a  summary 
of  the  meeting  and  a  roster  of  committee 
members,  upon  request. 

Other  information  pertaining  to  this 
meeting  can  be  obtained  from  the  Acting 
Executive  Secretary,  Elise  Mackie, 
National  Cancer  Institute,  Blair  Building. 
Room  1A07,  National  Institutes  of 
Health,  Bediesda,  Maryland  20892-4200 
(301-427-8630),  upon  request. 

Dated:  August  9. 19ea 
Betty  |.  Beveridge. 

Committee  Management  Officer.  NIH. 

(FR  Doc  m-18464  Filed  »-15-a8:  8:45  am) 

BILUNO  CODE  414e-*t-M 


National  Cancwr  Institute,  Presidenr* 
Cancer  Panel;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
President's  Cancer  Panel.  National 
Cancer  Institute.  September  19, 1988,  at 
The  University  of  Arizona,  College  of 
Medicine.  Conference  Center.  1501  N. 
Campbell  Avenue,  Tucson,  AZ  85724. 

This  meeting  will  be  open  to  the 
public  on  September  19  from  8:30  a.m.  to 
1  p.m.  Attendance  will  be  limited  to 
space  available.  Agenda  items  will 
include  reports  by  the  Chairman, 
President's  Cancer  Panel;  the  Director, 
NCI;  and  a  number  of  Arizona  area 
researchers  dealing  with  Innovations  in 
Cancer  Treatment. 

Dr.  Elliott  Stonehill  Executive 
Secretary,  President's  Cancer  Panel, 
National  Cancer  Institute,  Building  31. 
Room  11A29.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-1148)  will  provide  a  roster  of  the 
Panel  members,  and  substantive 
program  information  upon  request 

Dated:  August  9  1988. 
Bett>- ).  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  88-18465  Filed  8-1S-88:  8:45  am] 

BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

ICO-940-08-4220-10;  COC-48697] 

Proposed  Withdrawal  and  Proposed 
Public  Meeting;  Colorado 

August  8, 1988. 

agency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice.      

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
withdraw  National  Forest  System  land 
near  Snowmass,  Colorado,  for  20  years 
to  protect  recreational  facilities  and 
resource  values  at  the  Snowmass  Ski 
Area.  This  notice  closes  the  land  to 
location  and  entry  under  the  mining 
laws  for  up  to  two  years.  The  land 
remains  open  to  mineral  leasing  and  to 
Forest  Service  management 
date:  Comments  on  this  proposed 
withdrawal  must  be  received  on  or 
before  November  14, 1988. 
address:  Bureau  of  Land  Management 
Colorado  State  Office.  2850  Youngfield 
Street  Lakewood,  Colorado  80215. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius.  (303)  236-176a 


SUPPLEMENTARY  INrOOMATION:  On  )uly 
28. 1988.  the  Department  of  Agriculture, 
Forest  Service,  filed  application  to 
withdraw  the  following  described 
National  Forest  System  land  from 
location  and  entry  under  the  mining 
laws,  subject  to  valid  existing  rights: 

White  River  National  Forest 

Sixth  Principal  Meridian 

T.  10  S.,  R.  85  W.. 
Sec.  7.  lot  1.  SEV4NEy4.  WV^NEV4.  W'V,. 
SEV4; 

Sec.  8,  lot  6.  swy4Nwy4.  swy4: 
Sec.  17,  Nvvvi.  Nwy4swy4.  wviswyi 
swy4; 

Sec.  18,  All: 

Sec.  19.  N^4Ny»NVi.  Ny!Sy»NWV4: 
Sec  20,  NWV4NWy4NWy4. 
T.  10  S..  R.  86  W., 
Sea  10.  loU  1  thru  6,  SEy4NWy4.  EVbE'A 

swy4Nwy4.  E%swy4.  eviE'aviivi 
swy4.s%SEy4: 

Sec.  11.  lots  3  thru  6,  Sy2S'/^: 

Sec.  12.  loU  4  thru  6.  SVsNEy..  SEy4NWV4. 

NEy4Swy4,  swswy4.  SEy4; 

Sec.  13,  All: 
Sec.  14.  All; 
Sec.  15.  EV2NEy4.  N'4N\\'ViNEy4.SEV4 

Nwy4NEy4,  E'^swy4Nwy4NEy4.  NEy4 
svvy4NEy4,  EV4Nwy4SW^NEy4, 
NV4SEy4Swy4NEy4.SEy4SEy4Swy4 

NEy4,  NV^NEyiNEWiNVVyi.  SEViNEWi 
NEy4NWy4,  E»^EViSEy4,  fi\^NWIV*NEV* 

SEV4,  sEy4Nwy4NEV4SEy4.  E'.iswyi 

NEy4SEy4: 
Sfc.  22,  Ey2Ey2NEy4; 
Sea  23.  Ny2.  NMsSWi.  EV^SW'^SWy..  EVt 

NWy4SWy4SWV4;  NEV:,SWV4SWy4 

swy4.  SEy4Swy4,  n"^swv4SEV4. 
Ny2Swy4Swy4SEy4.swy4Swy4Swy4 
SEy4.  Nwy4SEy4Swy4SEy4:Ny2 
N\vy4SEy4SEy4Swy4NWV4SEViSEy4, 
Nwy4NEV4SEy4SEy4, 
Sec.  24.  N''2Ny2.  NV2sy2Ny=.  sy2swy4 
Nwy4.  swy4SEy4Nwy4,  N'^SEy4SEy4 

NWV«,  NW'^4.\Wy4NEV4SWy4,  NViNEV* 

Nwy4SW"<'4,swy4NEy4Nwy4Swy4, 
Nwy4Nwy4Swy4,  NViSWViNwyi 
swy4.  swy4Swy4Nwy4Swy4: 

Sea  26.  NWy4NWy4NWy4NEy4.  NVjNVi 

Nwyi.  Nfwy4Swy4NEy4Nwy4. 

The  area  described  aggregates 
approximately  5.531  acres  of  National 
Forest  System  land  in  Pitkin  County. 
Colorado.  The  National  Forest  System 
land  described  are  intended  to  include 
those  outside  the  boundary  of  the 
Maroon  Bells-Snowmass  Wilderness 
Area. 

The  purpose  of  this  withdrawal  is  to 
protect  recreational  facilities  and  high 
resource  values  within  the  Snowmass 
Ski  Area. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  proposal  may  present  their 
views  in  writing  to  the  undersigned 


BEST  COPY  AVAILABLE 


30874 


Federal  Register  /  Vol.  53,  No.  158  /  Tuesday,  August  16,  1988  /  Notices 


oflTicer  of  the  Bureau  of  Land 
Management. 

A  public  meeting  will  be  scheduled 
and  held  concerning  the  proposed 
withdrawal  as  required  by  regulation. 
Notice  of  the  time  and  location  of  this 
meeting  will  be  published  in  the  Federal 
Register  at  least  30  days  prior  to  the 
date  of  the  meeting. 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2310. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  the  mining  laws  as 
speciHed  above  unless  the  application  is 
denied  or  cancelled  or  the  withdrawal  is 
approved  prior  to  that  date.  During  this 
period  the  Forest  Service  will  continue 
to  allow  those  discretionary  uses  that  do 
not  conflict  with  the  ski  area  permit  and 
use. 

lames  D.  Crisp, 
Chief,  Branch  of  Adjudication. 
[FR  Doc.  88-18482  Filed  8-15-88:  8:45  am] 

BILUNGCOOe  431»>IB-li 


Minerals  Management  Service 

Development  Operations  Coordination 
Document 

AGENCY:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Corpus  Christi  Oil  and  Gas  Company 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  9053,  Block  427,  Galveston 
Area,  offshore  Texas.  I'roposed  plans 
for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Sabine  Pass,  Texas. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  August  8, 1988. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lars  T.  Herbst;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2533. 


SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OSC 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  imder  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executive  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Date:  August  8. 1988. 
|.  Rogers  Pearch, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  88-18419  Filed  ft-15-«fl;  8:45  am) 

BIUJNG  COOE  43UMIR-M 


National  Park  Service 

National  Park  System  Advisory  Board: 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (86  Stat.  770,  5  U.S.C.  App.  1,  as 
amended  by  the  Act  of  September  13, 
1976,  90  Stat.  1247),  that  a  meeting  of  the 
National  Park  System  Advisory  Board 
will  be  held  in  New  Orleans.  Louisiana. 
October  22-25, 1988. 

The  general  business  session  will  start 
at  8:30  a.m.,  Monday,  October  24,  and 
conclude  during  the  late  afternoon  on 
Tuesday,  October  25.  It  will  be  held  in 
Room  222  of  the  U.S.  Customs  House. 
423  Canal  Street,  New  Orieans. 
Louisiana.  The  Advisory  Board  will 
consider  potential  National  Historic 
Landmark  nominations  plus  a  variety  of 
matters  relating  to  the  National  Park 
System.  The  meeting  will  follow  an 
orientation  tour  and  briefings  on  issues 
at  Jean  Lafitte  National  Historical  Park 
and  IVeserve. 

The  business  meetings  will  be  open  to 
the  public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
hmited  and  persons  will  be 
accommodated  on  first-come,  first- 
served  basis.  Anyone  may  file  with  the 
Advisory  Board  a  written  statement 
concerning  the  meeting.  Persons  wishing 
further  information  concerning  this 
meeting  may  contact  Mr.  David  L  Jervis, 
National  Park  Service,  Department  of 
the  Interior,  P.O.  Box  37127. 
Washington,  DC  20013-7127  (telephone 
(202)  343-4030). 

Draft  summary  minutes  of  the  meeting 
will  be  available  for  public  inspection 
about  8  weeks  after  the  meeting  in  Room 


1218  Interior  Building,  18th  and  C 
Streets,  NW.,  Washington,  DC 
William  P«nii  Molt,  |r., 

Director,  National  Park  Service. 

|FR  Doc.  88-18S00  Filed  8-15-88;  8:45  amj 

BILUNQ  COOC  4310-70-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  August 
6, 1988.  Pursuant  to  §  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  August  31, 1988. 
Carol  0.  Shull, 
Chief  of  Registration,  National  Register. 

CONNECTICUT 

Hartford  County 

Barber.  Giles.  House  (18th  and  19th  Century 
Brick  Architecture  of  Windsor  TR),  411— 
413  Windsor  Ave.,  Windsor,  88001498 

Case,  Benomi,  House  (18th  and  19th  Century 
Brick  Architecture  of  Windsor  TR),  436 
Rainbow  Rd.,  Windsor.  88001497 

Chapman.  Taylor,  House  (18th  and  19th 
Century  Brick  Architecture  of  Windsor 
TR),  407  Palisado  Ave.,  Windsor,  88001492 

Ellsworth.  Horace  H.  House  (18th  and  19th 
Century  Brick  Architecture  of  Windsor 
TR),  316  Palisado  Ave.,  Windsor,  880014H9 

First  Church  Parsonage  (18th  and  19th 
Century  Brick  Architecture  of  Windsor 
TR),  160  Palisado  Ave.,  Windsor,  88001488 

Former  Fire  Station  (18th  and  19th  Century 
Brick  Architecture  of  Windsor  TR),  14 
Maple  Ave.,  Windsor,  88001485 

Grace  Church  Rectory  (18th  and  19th 
Century  Brick  Architecture  of  Windsor 
TR),  301  Broad  St.,  Windsor,  88001477 

Hartford  &  New  Haven  Railroad  Depot  (18th 
and  19th  Century  Brick  Architecture  of 
Windsor  TR),  Central  St..  Windsor, 
88001479 

Hartford  fr  New  Haven  Railroad — Freight 
Depot  (18th  and  19th  Century  Brick 
Architecture  of  Windsor  TR),  40  Central 
St..  Windsor.  88001505 

Harvey,  William  H..  House  (18th  and  19th 
Century  Brick  Architecture  of  Windsor 
TR).  1173  Windsor  Ave.,  Windsor,  88001503 

Hathaways  Store  (18th  and  19th  Century 
Brick  Architecture  of  Windsor  TR),  32  East 
St.,  Windsor.  88001482 

Hayden,  Captain  Nathaniel.  House  (18th  and 
19th  Century  Brick  Architecture  of 
Windsor  TR).  128  Hayden  Station  Rd., 
Windsor.  88001483 

House  at  111  Maple  A  venue  (18th  and  19th 
Century  Brick  Architecture  of  Windsor 
TR),  111  Maple  Ave.,  Windsor,  88001486 
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House  at  130  Hayden  Station  Road  (18th  and 
19th  Century  Brick  Architecture  of 
Windsor  TRJ.  130  Hayden  Station  Rd.. 
Windsor,  86001484 

House  at  44  Court  Street  (18th  and  19th 
Century  Brick  Architecture  of  Windsor 
TRJ.  44  Court  St..  Windsor,  88001480 

House  at  736  Palisado  A  venue  (18th  and  19th 
Century  Brick  Architecture  of  Windsor 
TRJ.  736  Palisado  Ave..  Windsor,  88001494 

Loomis,  Copt..  James,  House  (16th  and  19th 
Century  Brick  Architecture  of  Windsor 
TRJ.  881  Windsor  Ave.,  Windsor,  88001499 

Loomis,  Col.  James.  House  (18th  and  19th 
Century  Brick  Architecture  of  Windsor 
TRJ.  208—210  Broad  St..  Windsor.  88001476 

Loomis.  George  C  House  (18th  and  19th 
Century  Brick  Architecture  of  Windsor 
TRJ.  1003  Windsor  Ave..  Windsor,  88001500 

Loomis.  Gordn.  House  (18th  and  19th  Century 
Brick  Architecture  of  Windsor  TRJ,  1021 
Windsor  Ave..  Windsor,  88001501 

Loomis.  Ira,  Jr.,  House  (18th  and  19th  Century 
Brick  Architecture  of  Windsor  TRJ,  1053 
Windsor  Ave.,  Windsor,  88001502 

Magill,  Henry,  House  (18th  and  19th  Century 
Brick  Architecture  of  Windsor  TRJ,  390 
Palisado  Ave.,  Windsor,  88001495 

Mills,  Timothy  Dwight.  House  (IBth  and  19th 
Century  Brick  Architecture  of  Windsor 
TRJ.  184  Deerfield  Rd..  Windsor,  88001481 

Moore,  Edward  and  Ann,  House  (18th  and 
19th  Century  Brick  Architecture  of 
Windsor  TRJ,  464  Broad  St..  Windsor, 
88001478 

Murphy,  Patrick.  House  (18th  and  19th 
Century  Brick  Architecture  of  Windsor 
TRJ,  345  Palisado  Ave.,  Windsor,  88001490 

Payne,  Daniel,  House  (18th  and  19th  Century 
Brick  Architecture  of  Windsor  TRJ.  27  Park 
Ave..  Windsor.  88001495 

Phelps,  Eli,  House  (18th  and  19th  Century 
Brick  Architecture  of  Windsor  TRJ,  18 
Marshall  Phelps  Rd..  Windsor.  88001487 

Shelton,  William,  House  (18th  and  19th 
Century  Brick  Architecture  of  Windsor 
TRJ.  40  Pleasant  St..  Windsor.  88001406 

Stony  Hill  School  (18th  and  19th  Century 
Brick  Architecture  of  Windsor  TRJ.  1195 
Windsor  Ave.,  Windsor,  88001504 

Sweetland.  Sophia.  House  (18th  and  19th 
Century  Brick  Architecture  of  Windsor 
TRJ.  458  Palisado  Ave..  Windsor,  88001493 

Middlesex  County 

Hazelton.  James.  House,  23  Hayden  Hill  Rd., 
Haddam,  88001468 

New  Haven  County 

Edgerton.  840  Whitney  Ave.,  New  Haven, 
88001469 

DELAWARE 
Kent  County 

Palmer  Home.  115  American  Ave.,  Dover, 
88001443 

FLORIDA 
Levy  County  . 

Cedar  Keys  Historic  and  Archaeological 


District.  Address  Restricted,  Cedar  Key 
vicinity.  88001449 

GEORGIA 
Fulton  County 

Long,  Crawford  W..  Memorial  Hospital.  35 
Linden  Ave.,  NE,  Atlanta,  88001465 

IDAHO 

Lewis  County 

Bridwell.  James  F..  House.  107  Fifth  St., 
Kamiah,  88001446 

MARYLAND 

Caroline  County 

Second  Methodist  Church  Parsonage.  Main 
St.,  Greensboro,  88001444 

MASSACHUSETTS 

Barnstable  County 

Bray,  Thomas,  Farm,  280  Weir  Rd.. 

Yarmouth.  88001455 
Newcomb,  John.  House.  Address  Restricted. 

Wellfleet  vicinity,  88001457 
Rowell  House.  Gull  Pond  Rd.,  Wellfleet. 

88001458 

Berkshire  -County 

New  Boston  Inn,  Jot.  of  MA  8  and  MA  57, 
SandisField,  88001459 

Franklin  County 

Burkeville  Covered  Bridge.  Main  Poland  Rd. 
over  South  River.  Conway,  88001456 

Middlesex  County 

Shirley  Center  Historic  District,  Brown, 
Center,  Horsepond,  Parker  and  Whitney 
Rds.,  Shirley,  88001454 

MISSISSIPPI 

Alcom  County 

Dilworth.  Thomas  F.  House.  Turn  W  off 
Hwy.  45,  S  of  Biggersville  at  Doty's  Grove 
and  Tony's  Service  Station,  Biggers^'ille 
vicinity,  88001463 

MISSOURI 

St.  Louis  County 

Alswel.  12696  Alswell  La.,  Sunset  Hills 
vicinity,  88001460 

NEW  HAMPSHIRE 

Belknap  County 

Gordon — Mash  Library.  Main  St.,  New 
Hampton,  88001437 

Grafton  County 

Lyme  Common  Historic  District.  Dorchester 
Rd..  John  Tomson  Way.  On  the  Common; 
Pleasant  and  Union  Sts.,  E.  Thetford  Rd., 
Main  and  Market  Sts.,  Lyme,  88001435 

Minot — Sleeper  Library,  14  Pleasant  Street. 
Bristol.  88001434 

Hillsborough  County 

Milford  Town  House  &  Library  Annex, 
Nashua  St.,  Milford.  88001436 

NEW  MEXICO 

Lincoln  County 

Archeological  Site  LA  61200  (Prehistoric  and 


Historic  Agricultural  Sites  in  the  Lower 
Rio  Bonito  Valley  TRj.  Address  Restricted, 
Lincoln  vicinity.  88001506 

.■\rcheological  Site  LA  12151  /Prehistoric  am! 
Historic  Agricultural  Sites  in  the  Lower 
Rio  Bonito  Valley  TRj.  Address  Restricted, 
Lincoln  vicinity.  88001507 

.Archeological  Site  LA  12153  (Prehistoric  and 
Historic  Agricultural  Sites  in  the  Lower 
Rio  Bonito  Valley  TRI.  Address  Restricted. 
Lincoln  vicinity.  88001508 

Archeological  Site  LA  12155  (Prehistoric  and 
Historic  Agricultural  Sites  in  the  Lower 
Rio  Bonito  Valley  TRJ.  Address  Restricted, 
Lincoln  vicinity,  88001509 

Archeological  Site  LA  61201  (Prehistoric  and 
Historic  Agricultural  Sites  in  the  Lower 
Rio  Bonito  Valley  TR).  Address  Restricted. 
Lincoln  vicinity,  88001510 

Archeological  Site  LA  61202  (Prehistoric  and 
Historic  Agricultural  Sites  in  the  Lower 
Rio  Bonito  Valley  TRJ.  Address  Restricted. 
Lincoln  vicinity,  88001511 

Archeological  Site  LA  61204  (Prehistoric  and 
Historic  Agricultural  Sites  in  the  Lower 
Rio  Bonito  Valley  TR).  Address  Restricted. 
Lincoln  vicinity,  88001512 

Archeological  Site  LA  61206  (Prehistoric  and 
Historic  Agricultural  Sites  in  the  Lower 
Rio  Bonito  Valley  TR).  Address  Restricted, 
Lincoln  vicinity,  88001513 

.Archeological  Site  LA  61208  (Prehistoric  and 
Historic  Agricultural  Sites  in  the  Lower 
Rio  Bonito  Valley  TRJ.  Address  Restricted, 
Lincoln  vicinity,  88001514 

Archeological  Site  LA  61211  (Prehistoric  and 
Historic  Agricultural  Sites  in  the  Lower 
Rio  Bonito  Valley  TR).  Address  Restricted, 
Lincoln  vincinity,  88001515 

Archeological  Site  LA  61210  (Prehistoric  and 
Historic  Agricultural  Sites  in  the  Lower 
Rio  Bonito  Valley  TR).  Address  Restricted. 
Lincoln  vincinity,  88001516 

NEW  YORK 

Albany  County 

Clinton  A  venue  Historic  District.  Along 
Clinton  Ave.  from  Quail  to  N.  Pearl  St».. 
Albany,  88001445 

Dutchess  County 

Reformed  Dutch  Church  of  Fishkill  Landing. 
44-50  Ferry  St.,  Beacon.  88001438 

Franklin  County 

Joseph.  Beth.  Synagogue.  Lake  and  Mill  Sts.. 
Tupper  Lake.  88001441 

Hamilton  County 

Wells  Baptist  Church,  Main  St..  Wells. 
88001440 

Kings  County 

Sunset  Park  Historic  District.  Roughly 
bounded  by  Fourth  Ave..  Thirty-eighth  St., 
Seventh  Ave.  and  Sixty-fourth  SL. 
Brooklyn,  88001464 

Orange  County 

District  School  A'o.  9.  NY  17 A,  Goshen 
vicinity.  88001451 

Suffolk  County 

St.  Andrew's  Episcopal  Church.  Main  St., 
Yaphank,  88001442 
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Ulster  County 

Common  School  No.  10.  Northside  of  Upper 
Cherrytown  Rd..  Accord  vicinity.  8«001439 

RHODE  ISLAND 
Providence  County 

Bridgham — Arch —  Wilson  Streets  Historic 
District,  Roughly  bounded  by  Lester  and 
Bridgham  Sts.,  Elmwood  Ave.,  Warren  and 
Dexipr  Sts.,  Providence.  88001433 

SOUTH  CAROLINA 
Orangeburg  County 

Cilmore  House.  S  of  Intersection  of  State  St. 
and  Eutuw  Rd.,  Holly  Hill,  88001470 

TENNESSEE 
Knox  County 

abbs.  NicboJas.  House.  Emory  Rd.. 
Knoxville,  88001447 

VERMONT 

Franklin  County 

St.  Bartholomews  Episcopal Chun:h.  VT 118. 
Montgomery,  88001467 

Windham  County 

Dover  Town  Hall,  School  House  Rd.,  Dover, 
88001466 

VIRGINIA 

Bath  County 

Warm  Springs  Mill.  E  side  of  VA  645,  Warm 
Springs,  88001448 

WEST  VIRGINIA 

Kanawha  County 

Cilmore.  Elizabeth  Harden.  House,  514  Broad 
St..  Charleston,  88001462 

Marion  County 

Shaw  House.  425  Morgantown  Ave., 
Fairmont,  88001461 

Randolph  County 

Perly,  Fred  A.,  House.  Address  Restricted, 
jenningston  vicinity,  88001453 

WISCONSIN 

Ashland  County 

P-Flat  Site  (47AS47).  Address  Restricted. 
Bayfield,  vincinify,  88001471 

The  following  properties  were  either 
missing  or  erroneously  listed  under  the 
wrong  county  in  our  Annual  List  dated 
Tuesday,  May  24, 1988,  under  Properties 
Determined  Eligible  in  the  National 
Register  in  Fiscal  Year  1986  and  Fiscal 
Year  1987,  and  should  read  as  follows: 

FY  86 

CAUFORNIA 

San  Diego  County 

Morean  Village  vincinity,  Corral  Canyon, 
OHV:  USPS851216A  (43  Sites),  (3/11/86) 


FY  87 

CAUFORNIA 
San  Diego  County 

Santee  vincinity  Archeologicol Site  CA-SDi- 
9243.  (10/21/86)  Vista,  Red  Bam.  139  N. 
Santa  Fe  (2/26/87) 

|FR  Doc.  88-18499  Filed  8-15-88;  8:45  am] 

BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Kenneth  Curtis  Davis,  R.Ph.  and  Larry 
Nicholson,  d/b/a  Paramount  11 
Ptiarmacy  and  Paramount  Pharmacy; 
Revocation  of  Registrations 

On  June  23, 1988,  the  Administrator  of 
the  Drug  Enforcement  Administration 
(DEA)  issued  Orders  to  Show  Cause  and 
Immediate  Suspensions  of  Registration 
to  Kenneth  Curtis  Davis,  R.Ph.  and  Larry 
Nicholson,  d/b/a  Paramount  II 
Pharmacy,  of  1109  7th  Street  NW., 
Washington,  DC  and  Paramount 
Pharmacy,  of  601  60th  Street,  Fairmont 
Heights,  Maryland.  The  Orders  to  Show 
Cause  proposed  to  revoke  DEA 
Certificates  of  Registration  BP1113935 
and  BP1156644,  previously  issued  to  the 
aforementioned  pharmacies,  and  to 
deny  any  pending  applications  for 
renewal  of  such  registrations  on  the 
grounds  that  the  continued  registration 
of  these  pharmacies  was  inconsistent 
with  the  public  interest.  Simultaneously, 
citing  his  preliminary  finding  that  the 
continued  registration  of  these 
pharmacies  during  the  pendency  of 
these  proceedings  posed  an  imminent 
threat  to  the  public  health  and  safety, 
the  Administrator  ordered  the 
immediate  suspension  of  the  two 
registrations. 

The  Orders  to  Show  Cause  and 
Immediate  Suspensions  of  Registration 
were  personally  served  at  both 
pharmacies  on  June  23, 1988.  At  that 
time,  DEA  Special  Agents  seized  the 
pharmacies'  DEA  Certificates  of 
Registration,  all  unused  order  forms  and 
controlled  substances  located  on  the 
premises.  More  than  thirty  days  have 
elapsed  since  the  service  of  the  Orders 
to  Show  Cause  and  Immediate 
Suspensions  of  Registration.  Neither  Mr. 
Davis,  Mr.  Nicholson,  nor  any  other 
agent  or  representative  of  the 
pharmacies  has  responded  to  the  Orders 
to  Show  Cause.  Therefore,  the 
Administrator  concludes  that  the  parties 
have  waived  their  opportunity  for  a 
hearing  in  this  matter,  and  enters  his 
final  order  based  upon  the  DEA 
investigative  files  and  the  record  of  this 


proceeding  as  it  now  appears.  See  21 
CFR  1301.54(d)  and  1301.54(e). 

The  Administrator  finds  that 
Paramount  II  Pharmacy  was  initially 
registered  as  a  retail  pharmacy  by  the 
Drug  Enforcement  Administration  on 
October  8, 1987.  Paramount  Pharmacy 
was  initially  registered  by  the  Drug 
Enforcement  Administration  on 
November  4, 1987.  Both  pharmacies  are 
owned  by  Kenneth  Curtis  Davis,  R.Ph. 
and  Larry  Nicholson.  Soon  after  tke 
pharmacies  were  registered,  the  DEA 
Washington  Field  Division  received 
reports  from  controlled  substance 
distributors  that  the  pharmacies  were 
ordering  excessive  quantities  of  both 
glutethimide  and  codeine  products  on  a 
frequent  basis.  The  reports  received 
indicated  that  Paramount  11  Pharmacy 
and  Paramount  Pharmacy  ordered 
excessive  quantities  of  Schedule  III 
codeine  preparations,  glutethimide 
tablets,  and  Schedule  V  cough 
preparations  during  the  period  from 
October  1987  to  April  1988. 

The  Administrator  notes  that  the 
combination  of  glutethimide  and 
codeine  (either  in  tablets  or  cough 
syrups)  is  known  in  the  illicit  drug 
market  as  "loads,"  "fours  and  doors" 
and  "pancakes  and  syrup."  The 
combination  of  the  two  drugs  is  highly 
abused  and  extremely  dangerous.  There 
is  no  known  legitimate  medical  use  for 
the  combination  of  glutethimide  and 
codeine  products. 

The  Administrator  also  notes  that  in 
December  1986,  the  Drug  Enforcement 
Administration  immediately  suspended 
and  later  revoked  the  DEA  Certificate  of 
Registration  of  Good  Peoples  Inc. 
Pharmacy,  of  Philadelphia, 
Pennsylvania.  See  Good  Peoples  Inc. 
Pharmacy,  52  FR  7040  (1987).  The 
immediate  suspension  and  revocation  of 
that  pharmacy's  registration  was  based 
on  information  that  the  pharmacy  had 
filled  several  fraudulent  and 
unauthorized  controlled  substance 
prescriptions  and  that  an  audit  of  the 
pharmacy's  controlled  substance  stock 
revealed  excessive,  unexplained 
shortages  of  glutethimide  and  codeine 
products.  Kenneth  Curtis  Davis  had 
been  the  registered  pharmacist  and 
manager  for  that  pharmacy  since  1985. 
In  addition,  during  interviews  with  DEA 
Diversion  Investigators  in  1986,  Mr. 
Davis  admitted  to  dispensing  controlled 
substances  from  Good  Peoples  Inc. 
Pharmacy  not  pursuant  to  valid 
prescriptions. 

The  Administrator  further  finds  that 
based  upon  the  reports  of  excessive 
purchases  by  Paramount  Pharmacy  and 
Paramount  II  Pharmacy,  as  well  as  Mr. 
Davis'  controlled  substance  handling 
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background,  on  May  11. 1988,  DEA 
Diversion  Investigators  conducted  an 
audit  of  the  controlled  substance  stock 
at  Paramount  II  Pharmacy  for  the  period 
from  October  8. 1987,  to  May  11, 1988. 
The  audit  revealed  excessively  large 
and  unexplained  shortages  of  a  number 
of  controlled  substances,  including  the 
following:  59,900  dosage  units  of 
glutethimide  .5  mg.  (generic),  a  98.9% 
shortage;  4,300  dosage  units  of  Doriden 
.5  mg..  a  100%  shortage:  69.100  dosage 
units  of  APAP/ Acetaminophen  #4  with 
codeine,  a  99.71%  shortage;  500  dosage 
units  of  Tylenol  *4  with  codeine,  a 
71.43%  shortage:  100  dosage  units  of 
aspirin  #3  with  codeine  (generic),  a 
100%  shortage;  3.700  dosage  units  of 
aspirin  #4  with  codeine  (generic),  a 
72.55%  shortage:  500  dosage  units  of 
Empirin  #3  with  codeine,  an  83.33% 
shortage;  4,500  dosage  units  of  Empirin 
#4  with  codeine,  a  97.83%  shortage:  100 
dosage  units  of  Fiorina)  #1,  a  100% 
shortage:  100  dosage  units  of  Fiorinal 
#3,  a  100%  shortage:  100  dosage  units  of 
Tussionex  tablets,  a  100%  shortage;  16 
ounces  of  Tussionex  syrup,  a  34.48% 
shortage:  9.188  ounces  of  Bromanyl 
cough  syrup,  a  96.63%  shortage:  4  ounces 
of  Robitussin  AC  cough  syrup,  a  50% 
shortage;  24  ounces  of  Novahistine  DH 
cough  syrup,  a  100%  shortage;  24  ounces 
of  Novahistine  expectorant,  a  100% 
shortage;  256  ounces  of  Prometh  VC 
with  codeine,  a  39.02%  shortage:  16 
ounces  of  Triacin  C  expectorant,  an 
11.11%  shortage;  and  4  ounces  of 
Cheracol  syrup,  a  33.33%  shortage.  The 
pharmacy  could  not  account  for  more 
than  171.000  dosage  units  of  controlled 
substances  during  the  six-month  audit 
period.  In  addition,  the  audit  revealed 
excessively  large  and  unexplained 
overages  of  the  following  controlled 
substances:  4.900  dosage  units  of  APAP/ 
Acetaminophen  #2  with  codeine,  a  490% 
overage;  1,040  dosage  units  of  Tylenol 
#3  with  codeine,  a  104%  overage;  96 
ounces  of  Guisatuss.  a  32%  overage:  8 
ounces  of  Naldecon  CX;  256  ounces  of 
Bromanate  DC  expectorant,  a  200% 
overage;  and  128  ounces  of  Bromotuss 
with  codeine  syrup.  The  pharmacy  had 
no  ordering  or  receiving  records  for  the 
Naldecon  CX  or  Bromotuss  cough  syrup 
which  were  discovered  during  the  audit. 

The  audit  also  revealed  a  number  of 
recordkeeping  violations,  including: 
Failure  to  maintain  controlled  substance 
invoices  for  drugs  received  by  the 
pharmacy:  failure  to  maintain  accurate 
prescription  files;  failure  to  properly 
maintain  Schedule  II  order  forms  in  a 
readily  retrievable  manner  and  the 
improper  transfer  of  controlled 
substances  between  registered 
locations. 


On  May  11. 1988,  DEA  Diversion 
Investigators  also  conducted  a 
controlled  substance  audit  at  Paramount 
Pharmacy  for  the  period  from  November 
4. 1987,  to  May  11, 1988.  That  audit  also 
revealed  excessive  and  unexplained 
shortages  of  both  glutethimide  and 
codeine  products,  totalling 
approximately  32.000  dosage  units,  as 
well  as  excessive  and  unexplained 
overages  of  several  codeine  products.  In 
addition,  the  audit  revealed  a  number  of 
recordkeeping  violations,  including: 
Failure  to  maintain  receiving  invoices; 
failure  to  maintain  accurate  dispensing 
records;  failure  to  maintain  records  of 
transfers  of  controlled  substances 
between  registered  locations:  and  failure 
to  maintain  controlled  substance 
prescriptions  in  a  readily  retrievable 
manner.  The  audit  conducted  at 
Paramount  Pharmacy  also  revealed  that 
the  pharmacy  had  dispensed  Schedule  II 
controlled  substances  although  it  was 
not  registered  to  handle  any  Schedule  II 
controlled  substances. 

The  Administrator  finds  that  the 
improper  controlled  substance  handling 
activities  discovered  at  Paramount 
Pharmacy  and  Paramount  II  Pharmacy 
practically  duplicate  those  which  took 
place  at  Good  Peoples  Inc.  Pharmacy 
under  the  management  of  Mr.  Davis.  In 
less  than  seven  months  of  operation. 
Paramount  Pharmacy  and  Paramount  II 
Pharmacy  could  not  account  for  more 
than  200.000  dosage  units  of 
glutethimide  and  codeine  products. 
These  shortages  suggest  that  the 
pharmacies  were  diverting  large 
quantities  of  controlled  substances  for 
other  than  legitimate  medical  purposes. 
What  few  records  the  pharmacies 
maintained  were  not  in  compliance  with 
DEA  recordkeeping  requirements.  The 
results  of  the  DEA  investigation  strongly 
suggest  that  the  primary  function  of 
these  pharmacies  was  to  divert 
enormous  quantities  of  controlled 
substances  into  the  illicit  market,  rather 
than  to  dispense  them  for  legitimate 
purposes.  Clearly,  such  improper  and 
illegal  activities  by  DEA  registrants 
cannot  be  tolerated. 

Based  upon  Mr.  Davis'  history  of 
improper  and  unlawful  controlled 
substance  handling  activities,  the 
excessive  shortages  and  overages  at 
both  pharmacies,  and  the  pharmacies' 
failure  to  maintain  controlled  substance 
records  in  accordance  with  Federal  laws 
and  regulations,  the  Administrator 
concludes  that  the  continued 
registration  of  both  pharmacies  would 
be  inconsistent  with  the  public  interest, 
and  that  both  DEA  registrations  must  be 
revoked.  Therefore,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 


and  824  and  28  CFR  0.100(b),  the 
Administrator  of  the  Drug  Enforcement 
Administration  orders  that  DEA 
Certificate  of  Registration  BP1113935. 
previously  issued  to  Kenneth  Curtis 
Davis  and  Larry  Nicholson,  d/b/a 
Paramount  Pharmacy,  be,  and  it  hereby 
is,  revoked.  It  is  further  ordered  that  any 
pending  applications  for  renewal  of 
either  registration  be,  and  they  hereby 
are,  denied. 

At  the  time  the  Orders  to  Show  Cause 
and  Immediate  Suspensions  of 
Registration  were  served  on  Paramount 
Pharmacy  and  Paramount  II  Pharmacy, 
all  controlled  substances  possessed  by 
the  pharmacies  under  the  authority  of 
their  then-suspended  registrations  were 
placed  under  seal  and  removed  for 
safekeeping.  21  U.S.C.  824(f)  provides 
that  no  disposition  may  be  made  of  such 
controlled  substances  under  seal  until 
all  appeals  have  been  concluded  or  until 
the  time  for  taking  appeal  has  elapsed. 
Accordingly,  these  controlled 
substances  shall  remain  under  seal  until 
September  15, 1988  or  until  any  appeal 
of  this  order  has  been  concluded.  At  that 
time,  all  such  controlled  substances 
shall  be  forfeited  to  the  United  States 
and  shall  be  disposed  of  pursuant  to  21 
U.S.C.  881(e). 

The  order  is  effective  August  16. 1988. 
John  C.  Lawn. 

Administrator. 

Dated:  August  9. 1988. 

|FR  Doc.  88-18423  Filed  8-15-88;  8:45  amj 

BILUNO  CODE  4410-0>-M 


Ray  Roya,  M.D^  Denial  of  Application 

On  May  24, 1988.  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Ray  Roya,  M.D.  of 
3429  N.  Harlem  Avenue.  Chicago, 
Illinois  60634  and  1414  N.  Damen 
Avenue.  Chicago,  Illinois  60622. 
proposing  to  deny  his  application, 
executed  on  August  20, 1987,  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  Order  to  Show  Cause 
alleged  that  Dr.  Roya's  registration 
would  be  inconsistent  with  the  public 
interest  as  that  term  is  used  in  21  U.S.C. 
823(f). 

The  Order  to  Show  Cause  was  sent  to 
Dr.  Roya  by  registered  mail.  More  than 
thirty  days  have  passed  since  the  Order 
to  Show  Cause  was  received  by  Dr. 
Roya  and  the  Drug  Enforcement 
Administration  has  received  no 
response  thereto.  Pursuant  to  21  CFR 
1301.54(a)  and  1301.54(d),  Ray  Roya. 
M.D.  is  deemed  to  have  waived  his 
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opportunity  for  a  hearing.  Accordingly, 
the  Administrator  now  enters  his  final 
order  in  this  matter  without  a  hearing 
and  based  on  the  investigative  file.  21 
CFR  1301.57. 

The  Administrator  finds  that  Dr.  Roya 
was  convicted  in  the  United  States 
District  Court  for  the  Northern  District 
of  Illinois  of  24  counts  of  illegal 
distribution  of  controlled  substances, 
felony  o^enses  relating  to  controlled 
substances.  On  April  14, 1978,  these 
convictions  were  affirmed  by  the  United 
States  Court  of  Appeals  for  the  Seventh 
Circuit. 

Since  his  controlled  substance-related 
felony  convictions.  Dr.  Roya  has  applied 
for  a  DEA  Certificate  of  Registration  two 
times  prior  to  the  application  which  is 
the  subject  of  this  final  order.  On  both 
occasions.  Dr.  Roya's  applications  for 
registration  were  denied  by  the 
Administrator  of  the  Drug  Enforcement 
Administration.  See,  Ray  Roya,  M.D., 
Docket  No.  82-34. 49  FR  3700  (1984);  and 
Ray  Roya,  M.D.,  Docket  No.  80-22,  46 
FR  45842  (1981).  On  September  29, 1986. 
Dr.  Roya  was  convicted  in  the  State  of 
Dlinois,  Circuit  Court  of  Cook  County  of 
attempting  to  bribe  both  a  state  official 
and  a  Federal  administrative  law  judge 
for  the  purpose  of  influencing  the 
restoration  of  his  DEA  registration. 

The  Administrator  also  finds  that  on 
June  1, 1988,  subsequent  to  the  issuance 
of  the  Order  to  Show  Cause  in  this 
matter,  the  State  of  Illinois,  Department 
of  Professional  Regulation  indefinitely 
suspended  Dr.  Roya's  license  to  practice 
medicine.  Therefore,  Dr.  Roya  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Illinois. 

Based  on  Dr.  Roya's  illegal  dispensing 
of  controlled  substances  and  felony 
convictions  regarding  such  dispensing, 
his  attempted  bribery  conviction  and  his 
lack  of  state  authorization  to  handle 
controlled  substances,  the  Administrator 
concludes  that  Dr.  Roya's  registration 
with  the  Drug  Enforcement 
Administration  would  be  inconsistent 
with  the  public  interest.  No  evidence  of 
explanation  or  mitigating  circumstances 
has  been  offered  by  Dr.  Roya.  Therefore, 
the  Administrator  concludes  that  Dr. 
Roya's  application  for  registration  must 
be  denied. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  28  CFR  0.100(b). 
hereby  orders  that  the  application  of 
Ray  Roya,  M.D.,  executed  on  August  20, 
1987,  for  registration  under  the 


Controlled  Substances  Act,  be,  and  it 
hereby  is,  denied. 
]abn  C.  Lawn. 

Administrator. 
Date:  August  9, 1988. 

[FR  Doc.  88-18422  Filed  8-15-88;  8:45  am) 

BILUNG  CODE  44te-0»-H 


NATIONAL  SCIENCE  FOUNDATION 

Committee  Management;  Notice  of 
Establishment 

The  Assistant  Director  for  Science 
and  Engineering  Education  has 
determined  that  the  establishment  of  the 
following  advisory  panels  within  the 
Division  of  Materials  Development, 
Research  and  Informal  Science 
Education  is  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Director,  National  Science  Foundation 
(NSF)  and  other  applicable  law.  This 
determination  follows  consultation  with 
the  Committee  Management  Secretariat, 
General  Services  Administration. 

Name  of  Panels:  Advisory  Panel  for 
Applications  of  Advanced  "Technologies; 
Advisory  Panel  for  Informal  Science 
Education;  Advisory  Panel  for 
Instructional  Materials  Development; 
and  Advisory  Panel  for  Research  in 
Teaching  and  Learning. 

Purpose:  Primarily,  to  review  and 
evaluate  proposals  in  their  disciplines 
and  to  provide  oversight,  general  advice, 
and  policy  guidance  to  the  Division. 

M.  Rebecca  Winkler. 

Committee  Management  Officer. 
August  11, 1988. 

[FR  Doc.  88-18434  Filed  8-15-88;  8:45  am] 
BIUJNS  CODE  78S6-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-4001 

Carolina  Power  A  Light  Co.;  Exemption 

I 

Carolina  Power  &  Light  Company  (the 
licensee),  acting  for  itself  and  the  North 
Carolina  Eastern  Municipal  Power 
Agency,  is  the  holder  of  Facility 
Operating  License  No.  NPF-63,  issued 
on  January  12, 1987,  which  authorized 
full  power  operation  of  the  Shearon 
Harris  Nuclear  Power  Plant,  Unit  1  (the 
facility).  A  superceded  license  (NPF-53), 
issued  October  24, 1986,  authorized  the 
licensee  to  operate  the  facility  at  steady- 
state  reactor  power  levels  not  in  excess 
of  139  megawatts  thermal.  This  license 
provides,  among  other  things,  that  they 


are  subject  to  all  rules  and  regulations 
and  Orders  of  the  Commission. 

II 

Section  50.71(e)(3)(i)  of  10  CFR  Part  50 
requires  the  licensees  of  nuclear  power 
reactors  to  submit  an  updated  Final 
Safety  Analysis  Report  (UFSAR)  within 
24  months  of  either  July  22, 1980,  or  the 
date  of  issuance  of  the  operating  license, 
whichever  is  later.  The  above  regulation 
would  have  required  submittal  of  the 
UFSAR  for  Shearon  Harris,  Unit  1.  by 
October  24, 1988. 

By  letter  dated  April  21, 1988,  the 
licensee  requested  an  exemption  from  10 
CFR  50.71(e)  requiring  the  refiling  of  a 
complete  Final  Safety  Analysis  Report 
(FSAR)  as  the  UFSAR  within  twenty- 
four  months  after  the  issuance  of  an 
operating  license.  The  licensee  proposes 
to  continue  to  use  the  current  FSAR  and 
to  update  it  through  the  issuance  of  a 
FSAR  amendment  in  the  same  manner 
as  the  licensing  process.  The  licensee,  in 
the  above  cited  letter,  references  and 
discusses  three  of  the  six  special 
circumstances  provided  in  10  CFR 
50.12(a)(2)  that  would  support  the 
consideration  of  the  issuance  of  this 
exemption. 

One  of  these  categories,  10  CFR 
50.12(a)(2)(ii),  states: 

Application  of  the  regulation  in  the 
particular  circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying  purpose 
of  the  rule; 

The  underlying  purpose  of  the  rule  was 
to  provide  a  single  complete  updated 
integrated  document  that  would 
accurately  describe  the  facility.  During 
the  licensing  process,  the  current  FSAR 
was  amended  by  Amendment  No.  39  on 
October  30, 1986.  The  licensee  states 
that  the  existing  FSAR  is  in  the  state  of 
completeness  contemplated  by  the  rule 
and  the  underlying  purpose  of  the  rule 
could  be  achieved  through  the 
amendment  process. 

Ill 

The  NCR  staff  has  reviewed  the 
licensee's  request  for  an  exemption  from 
10  CFR  50.71  (e)(3)(i)  which  requires  the 
filing  of  an  UFSAR.  Instead,  the  licensee 
would  continue  to  use  the  existing  FSAR 
and  update  it  through  the  amendment 
process.  Prior  to  the  issuance  of  the  rule, 
there  was  no  regulation  requiring  the 
applicants  or  licensees  to  incorporate 
changes  to,  or  amendments  of,  the 
application  of  the  license  into  the  FSAR. 
Consequently,  the  FSARs  were  not  kept 
up-to-date.  In  view  of  the  recent 
licensing  of  the  Shearon  Harris,  Unit  1, 
the  current  FSAR  is  in  the  comparable 
state  of  completeness  contemplated  by 
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the  rule,  and  the  subsequent  routine 
updating  of  the  relatively  small 
percentage  of  the  FSAR  text  and  figures 
would  meet  the  underlying  purpose  of 
the  rule.  Because  the  necessary  safety 
information  will  be  provided  in  the 
amendment  to  update  the  existing 
FSAR.  no  undue  risk  would  result  from 
the  proposed  exemption. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a)(2)(ii),  this  exemption  is 
authorized  by  law,  and  that  the 
application  of  the  regulation  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule.  The 
Commission  further  determines  that 
special  circumstances,  as  provided  in  10 
CFR  50.12(a)(2)(iii)  and  (vi)  apply  to  this 
situation. 

Application  of  the  10  CFR  50.71(e) 
requirement  for  updating  the  FSAR  in 
this  situation,  i.e.,  submitting  a  new  and 
separate  UFSAR.  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule,  which  is  to  ensure  that  the  updated 
information  be  available  in  the  FSAR. 
Since  updating  the  current  FSAR  by 
tneans  of  the  amendment  process  does 
not  conflict  with  the  intent  of  the  rule, 
the  granting  of  the  exemption  complies 
with  the  intent  of  the  regulation  and 
comports  with  the  special  circumstances 
described  in  10  CFR  50.12(a)(2)(ii). 

Accordingly,  the  Commission  hereby 
grants  an  exemption,  as  described  in 
Section  III  above  from  §  50.71(e){3](i)  of 
10  CFR  Part  50,  from  the  requirement  to 
file  a  separate  and  new  updated  FSAR 
for  the  Shearon  Harris  Nuclear  Power 
Plant,  Unit  1. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(53  FR  26693).  This  exemption  is 
effective  upon  issuance. 

For  The  Nuclear  Regulatory  Commission. 

Dated  in  Rockville.  Maryland,  this  10th  day 
of  August  1988. 

Steven  A.  Varga, 

Director.  Division  of  Reactor  Projects  l/ll. 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  88-18474  Filed  8-15-88;  8:45  am] 

BIUJNG  CODE  7590-01-M 

[Docket  No.  50-261] 

Carolina  Power  &  Light  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
23  issued  to  Carolina  Power  &  Light 
Company  (the  licensee)  for  operation  of 
the  H.B.  Robinson  Steam  Electric  Plant. 
Unit  No.  2,  located  in  Darlington  County, 
South  Carohna. 

The  proposed  amendment  would 
change  the  Technical  Specifications  (TS) 
of  certain  reactor  parameters  in  Section 
2.3.1  and  3.1.3  to  reflect  the  correct 
reactor  coolant  loop  resistance 
temperature  detector  (RTD)  system 
response  time  and  to  support  the 
elimination  of  the  RTD  bypass  system. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  September  15. 1988  the  licensee 
may  file  a  requrest  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  hwo 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.174,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;(2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  indentify  the  specific  aspect(s)  of 
the  subject  matter  of  the  proceeding  as 
to  which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 


leave  to  intervene  or  who  has  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board  up 
to  fifteen  (15)  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirments  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
htigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20055,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Elinor  G.  Adensam: 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  to  R.E. 
Jones,  General  Counsel.  Carolina  Power 
&  Light  Company.  P.O.  Box  1551. 
Releigh.  Noth  Carolina,  27602,  attorney 
for  the  licensee. 

Nontimely  filings  of  petition  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
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absent  a  determination  by  the 
Commission,  the  presiding  oHicer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
shall  be  granted  based  upon  a  balancing 
of  the  factors  specified  in  10  CFR 
2.714(a)(lKi)-[v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
signiHcant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  28, 1988,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC 
20555,  and  at  the  Hartsville  Memorial 
Library,  Home  and  Fifth  Avenue, 
Hartsville,  South  Carolina  29535. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
EUnar  C.  Adenaam, 

Director.  Project  Directorate  Jf-1.  Division  of 
Reactor  Projects  I/U,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  88-18475  Filed  8-1&-88;  8:45  am] 
m\m»oaotimo-9i-m 

(Docket  Ho*.  50-334  and  S(M12] 

DuqueeiM  UgM  Co^  Consideration  of 
leauancoof  AiwendreentotoFacBlty 
Operating  Ueenaee  and  Opportunity 
for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-6e 
and  NPF-73,  issued  to  Duquesne  Light 
Company  (the  licensee],  for  operation  of 
the  Beaver  Valley  Power  Station,  Units  1 
and  2  located  in  Shippingport. 
Pennsylvania. 

The  proposed  amendment  would 
exclude  all  containment  isolation 
weight-and  spring-loaded  check  valves 
not  subject  to  containment  type  C 
leakage  testing  from  the  surveillance 
requirements  of  Section  3.6.3.1.  The 
current  surveillance  testing 
requirements  applicable  to  these  valves 
are  items  4.6.3.1.1.a.2  and  4.6.3.1.2.e.  The 
proposed  amendment  would  add  a 
footnote  to  Table  3.6-1  excluding  these 
check  values  from  these  surveillance 
requirements  and,  instead,  references 
the  ASME  Section  XI  testing 
requirements  of  4.0.5. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Con^mission 


will  have  made  fmdings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  September  15, 1988.  the  licensee 
may  Hie  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  persons  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
nied  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  a  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
e^ect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre  hearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 


be  Umited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross  examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Sti^et.  NW. 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-0000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
shotdd  be  given  Datagram 
Indentification  Number  3737  and  the 
following  message  addressed  to  John  F. 
Stok:  Petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  diis  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  to  Gerald  ChamofF,  Esquire.  Jay  E. 
Silberg,  Esquire,  Shaw,  Pittman,  Potts,  & 
Trowbridge,  2300  N  Sb-eet,  NW.. 
Washington,  DC  20037. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Conunission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
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amendment  dated  lune  22, 1988,  which 
is  available  for  public  inspection  at  the 
CoimniRston's  Put»iic  Document  Room, 
1717  H  Street,  NW^  Washington,  IX: 
20555,  and  at  the  Local  Pubhc  Document 
Room,  B.F.  Jones  Memorial  Libary,  663 
Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Dated  at  Rockviile.  Maryland,  this  9tb  day 
of  August  1988. 

For  The  Nuclear  Regulatory  Cotnmisaion. 
)oho  F.  Siols. 

Director Proiect  Directorate  1-4,  Division  of 
Reactor  Projects  I/Il,  Office  of  Nuclear 
Reactors  Regulation. 
[FR  Doc.  88-18476  Filed  8-15-88;  &45  am] 

BILUNG  CODE  7590-01-M 


lOoctet  No.  50-346] 

Totodo  Edison  Co.  et  aL;  Conrideration 
of  Issuance  of  Amendment  to  FaoHity 
Operating  License  and  Prapoced  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  For 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Iterating  License  Na  NPF-3, 
issued  to  the  Toledo  Edison  Company 
and  The  Cleveland  Electric  tlhmiinating 
Company  {the  licensees]  for  operation  of 
the  Davis-fiesse  Nuclear  Power  Station, 
Unit  No.  1  (the  facility),  located  m 
Ottawa  County,  Ohio. 

In  accordance  with  the  licensees' 
application  for  amendment  dated  July 
15, 1988,  the  amendment  would  delete 
License  Condition  2.C.(3)(t)  and  would 
incorporate  Item  2  of  that  license 
condition  as  a  technical  specification 
surveillance  requirement.  Additionally, 
the  applicability  of  TS  Section  4.0.4  to 
Auxiliary  Feedwater  (AFW] 
Surveillance  Requirements  would  be 
clarified.  ^ 

Specifically,  the  proposed  amendment 
would  delete  Item  1  of  Licoise 
Condition  2.C.(3)(t)  w^ch  requires  the 
stationing  of  an  operator  in  the  Startup 
Feedwater  Pump /Auxiliary  Feedwater 
Pump  (SUFP/AFW)  area  during 
operation  of  the  ^JFP,  and  would  delete 
Item  3  which  requires  the  installation  of 
an  SUFP  to  remove  the  hazard  to  the 
AFW  pumps  associated  with  operation 
of  the  existing  SUFP.  Item  2,  which 
reqmres  isolation  of  the  SUFP  and  SUFP 
cooling  water  from  outside  the  SUFP/ 
AFW  area  when  the  plant  is  in  Modes  1, 
2,  or  3,  also  would  be  deleted,  but  would 
become  the  basis  for  SurveiUance 
Requirement  4.7.1.2.a.4. 

A  footnote  to  TS  3.7.1.2,  relating  to  the 
applicability  of  TS  3.0.4  would  be 
deleted  and  replaced  by  a  statement. 


added  to  TS  4.7.1.2.bZ  relating  to  the 
provisions  of  TS4i).4  to  improve  clarity. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act]  and  the  Conunission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1]  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2]  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3] 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  change  against  the  above 
standards  as  required  by  10  CFR 
50.91(a).  The  Commission  has  reviewed 
the  licensee's  evaluation  and  agrees 
with  it.  The  licensee  concluded  that: 

A.  The  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(l])  because 
the  SUFP  will  not  be  used  and  will  be 
isolated  while  the  plant  is  in  an 
operational  mode  requiring  operable 
AFW  pums  or  an  operable  Motor  Driven 
Feed  Pump  (MDFP)  when  there  is  a 
hazard  to  the  operability  of  those 
pumps.  Furthermore,  Surveillance 
Requirement  4.7.1.2.a.4  will  require 
verification  of  isolation  of  the  SUFP 
while  the  plant  is  in  those  operational 
modes.  The  proposed  change  regarding 
the  apphcabiUty  of  Specification  3.0.4 
merely  clarifies  the  intent  of  the  existing 
requirement. 

B.  The  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  ^om  any  accident  previously 
evaluated  (10  CFR  5a92(c](2)]  t>ecau8e 
there  will  be  no  change  from  the  present 
method  of  operation  in  Modes  1. 2,  or  3. 

C.  The  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(cH3)]  because  there 
will  be  no  change  from  the  pttaeat 
method  of  operation  in  Modes  1. 2,  or  3. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  pf  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 


normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  put>lication  date  and 
page  niunber  of  this  Federal  Re^ster 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216,  7920  Norfolk 
Avenue,  Bethesda.  Maryland,  from  8:15 
a.m.  to  5flO  p.m.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  1717  H 
Street,  NW.,  Washington,  DC.  The  filing 
of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  September  15. 1988.  the  licensees 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  in  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filled  by 
the  above  date,  the  Cooimission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  mtervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  [2]  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petiticm  should 
also  identify  the  specific  aspectis]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
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Any  person  who  has  filed  a  petiton  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  considered.  The  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 
.  If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  expiration  of 
the  30-day  notice  period,  provided  that 
its  final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 


for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petiton  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitons  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to 
Kenneth  E.  Perkins:  (petitioner's  name 
and  telephone  number);  (data  petition 
was  mailed);  (plant  name);  and 
(publication  date  and  page  number  of 
this  Federal  Register  noticed).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regidatory  Commission. 
Washington.  DC  20555,  and  to  Gerald 
Chamoff,  Esquire,  Shaw  Pittman,  Potts 
and,  Trowbridge,  2300  N  Street,  NW., 
Washington  DC  20037,  attorney  for 
Toledo  Edison  Company. 

Non timely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  o^cer  or  the 
presiding  Atomic  Safty  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  15, 1988,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC, 
20555  and  at  University  of  Toledo 
Library,  Documents  Department,  2801 
Bancroft  Avenue,  Toledo,  Ohio  43606. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  August.  1988. 

For  The  Nuclear  Regulatory  Commission. 
Albert  W.  De  Agazio,  Sr. 

Project  Manager.  Project  Directorate  III-3. 
Division  of  Reactor  Projects — ///.  IV,  Vand 
Special  Projects. 
[ra  Doc.  88-18473  Filed  8-15-S8;  8:45  am] 
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[Docket  Na  50-271] 

Vermont  Yankee  Nuclear  Power  Corp.; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  106  to  Facility 
Operating  License  No.  DPR-28  issued  to 
Vermont  Yankee  Nuclear  Power 
Corporation  (the  licensee),  which 
revised  the  Technical  Specifications  for 
operation  of  the  Vermont  Yankee 
Nuclear  Power  Station  located  in 
Windham  County,  Vermont  The 
amendment  was  effective  as  of  the  date 
of  issuance. 

The  amendment  revises  the  Technical 
Specifications  by  increasing  the  test 
interval  for  logic  system  functional 
testing  from  opce  every  six  months  to 
once  per  operating  cycle. 

The  application  for  amendment 
comphes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  is  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
January  26, 1988  (53  FR  2115).  A  petition 
for  leave  to  intervene  was  filed 
following  this  notice  by  the  State  of 
Vermont,  however,  following  extensive 
discussions  between  the  technical  staffs 
of  the  State  and  the  NRC,  the  State 
withdrew  its  hering  request.  On  June  30, 
1988,  the  Atomic  Safety  and  Licensing 
Board  dismissed  the  petition  to 
intervene  and  terminated  the 
proceeding. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  related  to  the 
action  and  has  concluded  that  an 
environmental  impact  statement  is  not 
warranted  and  that  the  issuance  of  this 
amendment  will  not  have  a  significant 
adverse  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  appUcation  for 
amendment  dated  November  30, 1987 
and  clarifying  information  dated  January 
20, 1988  and  April  13, 1988,  (2) 
Amendment  No.  106  to  License  No. 
DPR-28,  and  (3)  the  Commission's 
related  Safety  Evaluation  and 
Environmental  Assessment. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
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Public  Document  Room,  1717  H  Street 
NW.,  Washington,  DC  and  at  the  Brooks 
Memorial  Library,  244  Main  Street 
Brattleboro.  Vermont  (B301.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  VS.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director.  Division 
of  Reactor  Projects. 

Dated  at  Rocl(ville,  Maryland,  this  9th  day 
of  August  1986. 

For  the  Nuclear  Regulatory  Commissicm. 
Vernon  L.  Rooney. 

Project  Manager.  Project  Directorate  1-3 

Division  of  Reactor  Pro/ects,  l/II. 

IFR  Doc.  88-16477  Filed  8-15-88;  8:45  am] 

BILUNG  CODE  7Sa»««-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reiaase  No.  34-25966;  FHe  Na  SR-NASD- 
8S-32] 

Self-Regulatory  OrganizatiotM; 
National  Asaociation  of  Securities 
Dealers,  Inc^  Proposed  Rule  Change 
Relating  to  the  Auttrarity  of  the 
Director  of  Arbitration  To  FW 
Vacancies  on  AiMtration  Panels 

Pursuant  to  section  19[b)(l)  of  die 
Securities  Exchange  Act  of  lfl34  ("Act"), 
15  U.S.a  78s(b)[l).  notice  is  hereby 
given  that  on  ]uly  22. 1988.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rale  cfamge  and  on  August 
2, 1988,  filed  Amendment  No.  1  thereto 
as  described  in  Items  I,  IL  and  UI  below, 
which  Items  have  been  prepared  by  the 
NA^.  Hie  Commission  is  puUi^ng 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organizatkn's 
Statement  of  the  Terms  of  Swbstance  of 
the  Proposed  Rule  Oianse 

The  NASD  proposes  to  amend 
Sections  21  and  24  of  the  Code  of 
Arbitration  Procedure  ("Code").  The 
following  is  the  text  of  the  proposed  rule 
change.  New  language  is  italicized, 
deleted  language  is  in  brackets. 

Code  of  ArbitiBtion  Procedure 

Notice  of  Selection  of  Arbitrators  * 

Sec.  21.  The  Director  of  Arbitration 
shall  inform  the  parties  of  the 


arbitrator's  names  and  {business 
a^iliations  of  the  arbitrators] 
employment  histories  for  the  past  ten 
(10)  years,  as  well  as  information 
disclosed  pursuant  to  section  23,  at  least 
eight  (8)  business  days  prior  to  the  date 
fixed  for  the  (initial)  first  hearing 
session.  A  party  may  make  further 
inquiry  of  the  Director  of  Arbitration 
concerning  an  arbitrator's  background. 
In  the  event  that  prior  to  the  first 
hearing  session,  any  arbitrator  should 
become  disqualified,  resign,  die,  refuse 
or  otherwise  be  unable  to  perform  as  an 
arbitrator,  the  Director  of  Arbitration 
shall  appoint  a  replacement  arbitrator 
to  fill  the  vacancy  on  the  panel  The 
Director  of  Arbitration  shall  inform  the 
parties  as  soon  as  possible  of  the  name 
and  employment  history  of  the 
replacement  arbitrator  for  the  post  ten 
years,  as  well  as  information  disclosed 
pursuant  to  section  23.  A  party  may 
make  further  inquiry  of  the  Director  of 
Arbitration  concerning  the  replacement 
arbitrator's  background  and  within  the 
time  remaining  prior  to  the  first  hearing 
session  or  the  five-  (5-)  day  period 
provided  under  section  22,  whichever  is 
shorter,  may  exercise  its  right  to 
challenge  the  replacement  arbitrator  as 
provided  in  section  22. 


Disqualification  or  Other  Disability  of 
Arbitrators 

Sec.  24.  In  the  event  that  any 
arbitrator,  after  the  commencement  of 
the  first  hearing  session  but  prior  to  the 
rendition  of  the  award,  should  become 
disqualified,  resign,  die,  refuse  or 
otherwise  be  unable  to  perform  [or  to 
discharge  his  duties]  an  an  arbitrator, 
[the  Director  of  Arbitration,  upon  such 
proof  as  he  deems  satisfactory,  shall, 
where  permitted  by  apphcable  law, 
either  (a)  appoint  a  new  member  to  the 
panel  to  replace  such  arbitrator, 
obtaining  the  consent  of  the  parties,  or 
(b)  with  the  consent  or  waiver  of  the 
parties,  direct  that  the  arbitration 
proceed  without  the  substitution  of  a 
new  arbitrator]  the  remaining 
arbitratorfs)  shall  continue  with  the 
hearing  and  determination  of  the 
controversy,  unless  such  continuation  is 
objected  to  by  any  party  within  five  (5) 
days  of  notification  of  the  vacancy  on 
the  panel.  Upon  objection,  the  Director 
of  Arbitration  shall  appoint  a 


>  For  purpoaes  of  darity.  tiie  proposed  ni)e<^ange 
to  Section  21  of  the  Code  incorporalet  pnipoied 
amendmcntB  to  Ibe  current  text  of  <iie  MClion 
previously  filed  and  pending  with  the  Commission 
in  SR-NASD-8&-29.  The  proposed  rule  change  to 
the  current  text  of  Section  21  reflected  in  SR- 
NASD-AA-2S  if)  as  follows: 


Sec.  21.  The  Director  of  Arbitration  shall  inform 
the  parties  of  the  arbitrators'  names  and  fbininess 
afHUations  of  the  arbftratorsj  empioyment  hittories 
for  the  patl  ten  ItO)  years,  as  well  as  information 
discloted parsuant  to  section  23.  at  least  eight  (8) 
business  days  prior  to  the  date  fixed  for  the  initial 
hearing  sessioa.  A  party  may  moke  further  inquiry 
of  tiie  Director  of  Arbitration  concerning  an 
arbitrator's  background. 


replacement  arbitrator  to  fill  the 
vacancy  and  the  hearing  shall  continue. 
The  Director  of  Arbitration  shall  inform 
the  parties  as  soon  as  possible  of  the 
name  and  employment  history  of  the 
replacement  arbitrator  for  the  past  ten 
years,  as  well  as  information  disclosed 
pursuant  to  section  23.  A  party  may 
make  further  inquiry  of  the  Director  of 
Arbitration  concerning  the  replacement 
arbitrator's  background  and  within  the 
time  remaining  prior  to  the  next 
scheduled  hearing  session  or  the  five- 
(5-)  day  period  provided  under  section 
22,  whichever  is  shorter,  may  exercise 
its  right  to  challenge  the  replacement 
arbitrator  as  provided  in  section  22. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Bans  for,  the  Proposed  Rule 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
pn^osed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

A  Uniform  Arbitration  Code  (the 
"Uniform  Code")  has  been  deveiopM  by 
the  Securities  Industry  Conference  on 
Arbitration  ("SICA"),  which  is 
composed  of  representatives  of  the 
NASD,  nine  other  self-regulatory 
organizations,  four  pubhc  members,  and 
the  Securities  Industry  Association.  The 
Uniform  Code,  as  implemented  by  the 
various  self-regulatory  organizations, 
has  established  throughout  the 
securities  industry  a  uniform  system  of 
arbitration  procedures.  The  proposed 
rule  changes  to  sections  21  and  24  of  the 
Code  are  intended  to  substantially 
conform  the  provisions  of  the  NASD's 
Code  to  changes  in  the  Uniform  Code 
approved  by  SICA  on  ]une  2a  198a 

Section  21  of  the  Code 

The  current  provisions  of  section  21 
require  that  the  parties  be  informed  of 
the  names  and  business  afTitiations  of 
the  arbitrators  within  eight  business 
days  prior  to  the  date  fixed  for  the  initial 
hearing  session.*  When  a  vacancy 


»  In  SR-NASD-88-29.  the  NASD  proposed  that 
the  parties  be  informed  of  the  employment  histories 
of  the  arbitrators  for  the  past  ten  years 
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occurs  on  the  hearing  panel  just  prior  to 
or  during  the  eight-day  period,  and  a 
replacement  arbitrator  is  appointed,  a 
party  may  nonetheless  refuse  to  go 
forward  on  the  pre-assigned  hearing 
date  on  the  basis  that  they  have  not 
received  notice  of  the  name  and 
buisness  affiliations  of  the  arbitrator  at 
least  eight  days  prior  to  the  hearing.  The 
Director  of  Arbitration  currently  lacks 
the  authority  to  fill  the  vacancy  and 
proceed  to  hold  the  hearing  on  the 
selected  date. 

The  proposed  rule  change  to  section 
21  of  the  Code  is  intended  to  give  the 
NASD  Director  of  Arbitration  authority 
to  fill  any  vacancy  on  an  arbitration 
panel  that  occurs  subsequent  to 
appointment  but  prior  to  the  first 
hearing  session  of  the  panel  and  to 
proceed  with  the  hearing  as  planned 
even  though  the  parties  may  not  receive 
eight  business  days'  notice  of  the  names 
and  business  affiUations  of  the 
replacement  arbitrator.  The  proposed 
rule  change  requires  the  Director  of 
Arbitration  to  inform  the  parties  as  soon 
as  possible  of  the  name  and  employment 
history  of  the  replacement  arbitrator,  as 
well  as  any  disclosure  by  the 
replacement  arbitrator  pursuant  to 
section  23  of  the  Code.  The  rule  change 
proposed  in  SR-NASD-88-29  to  permit  a 
party  to  make  further  inquiry  of  the 
Director  of  Arbitration  concerning  an 
arbitrator's  background  is  also 
applicable  to  any  replacement 
arbitrator.  In  addition,  section  21  is 
proposed  to  be  amended  to  clarify  that  a 
party  may  exercise  its  right  to  challenge 
the  replacement  arbitrator  as  provided 
in  section  22  of  the  Code. 

Section  24  of  the  Code 

Section  24  of  the  Code  addresses  the 
situation  where  a  vacancy  occurs  on  an 
arbitration  panel  after  commencement 
of  a  hearing.  In  this  event,  the  Director 
of  Arbitration  is  currently  required  to 
obtain  the  consent  of  the  parties  to 
either  appoint  a  replacement  arbitrator 
or  proceed  with  the  hearing  without  a 
replacement  arbitrator.  However, 
section  24  fails  to  address  the  situation 
where  consent  cannot  be  obtained  from 
the  parties.  Thus,  where  the  Director  of 
Arbitration  is  unable  to  obtain  consent 
of  all  parties  to  one  of  the  two  courses 
of  action  intended  to  remedy  the 
vacancy,  a  new  panel  must  be  appointed 
and  a  new  hearing  held. 

The  NASD  is  proposing  to  amend 
section  24  to  clarify  that  a  hearing  either 
must  continue  with  the  remaining 
arbitrators  or,  if  any  party  objects 
within  five  days  of  notification  of  the 
vacancy,  the  Director  of  Arbitration  will 
appoint  a  replacement  arbitrator.  The 
Director  of  Arbitration  is  required  to 


inform  the  parties  as  soon  as  possible  of 
the  name  and  employment  history  of  the 
replacement  arbitrator  for  the  past  ten 
years,  as  well  as  any  information 
disclosed  pursuant  to  section  23  and  to 
respond  to  any  further  inquiry  regarding 
the  replacement  arbitrator's 
backbond.  Also  included  in  section  24 
is  the  clarification  that  the  parties  retain 
the  right  to  challenge  the  replacement 
arbitrator  as  provided  in  section  22. 

Peremptory  Challenge 

In  those  arbitration  proceedings 
where  a  peremptory  challenge  '  has  not 
previously  been  exercised  by  the 
particular  parties,  one  consequence  of 
the  proposed  rule  changes  to  sections  21 
and  24  of  the  Code  is  that  the  five-day 
period  for  the  exercise  of  a  peremptory 
challenge  may  not  be  available  to  the 
parties.  Thus,  a  hearing  could  be  held 
pursuant  to  section  21  or  could  be 
continued  pursuant  to  section  24  prior  to 
the  expiration  of  the  parties'  right  to 
assert  a  peremptory  challenge  under 
section  22.  The  NASD  believes  that 
although  the  five-day  period  within 
which  a  party  may  exercise  a 
peremptory  challenge  will  be  shortened, 
in  certain  cases,  to  the  time  remaining 
prior  to  the  scheduled  hearing  session, 
that  the  proposed  rule  change  is  in  the 
interest  of  public  investors  as  it  is 
intended  to  significantly  expedite  the 
processing  of  arbitration  claims  where  a 
vacancy  occurs  on  the  hearing  panel. 

Therefore,  the  NASD  is  proposing  to 
amend  sections  21  and  24  to  clarify  that 
the  parties'  right  to  assert  a  peremptory 
challenge  under  section  22  must  be 
within  the  five-day  period  specified  in 
section  22  or  the  time  remaining  for  the 
first  hearing  session  under  section  21  or 
the  next  hearing  session  under  section 
24,  whichever  is  shorter. 

The  proposed  rule  change  by  the 
NASD  is  intended  to  improve  the 
efficiency  of  the  internal  procedures  of 
its  Arbitration  Department,  which  has 
experienced  within  the  last  six  months 
an  unprecedented  increase  in  the 
number  of  arbitration  filings.  The 
proposed  rule  change  will  significantly 
expedite  the  processing  of  arbitration 
claims  by  reducing  the  delay  between 
the  initiation  and  conclusion  of 
proceedings  where  an  arbitrator  is 
unable  to  continue  in  that  capacity.  At 
the  same  time,  the  parties  retain  the 
right  to  receive  the  name  and 
employment  history  of  the  replacement 


'  Under  Section  22  of  the  Code,  a  party  wishing  to 
exercise  a  peremptory  ciidllenge  must  do  so  by 
notifying  the  Director  of  Arbitration  in  writing 
within  five  business  days  of  notincation  of  the 
identity  of  the  persons  named  to  the  panel.  In 
comparison,  there  is  no  time  limit  on  a  challenge  for 
cause. 


arbitrator,  to  make  further  inquiry 
regarding  the  replacement  arbitrator's 
background  and  to  challenge  the 
replacement  arbitrator  within  the 
parameters  of  section  22. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act,  as  the  proposed  rule  change  will 
facilitate  the  arbitration  process  in  the 
public  interest  and,  therefore,  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market  and,  in  general,  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  NASD  has  neither  solicted  nor 
received  comments  on  the  proposed  rule 
change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed  rule 
■•  change,  or 

B.  Institute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communciations  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
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public  in  accordance  with  the  provisions 
of  5  U.S.C.  5S2.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-88-32  and  should  be 
submitted  by  September  B,  1988. 

For  the  Conuniwion,  by  the  Division  of 
Market  Regulalun.  pursuant  to  delegated 
aufhority,  17  CFR  200.3O-3(a)(:2). 

Dated:  August  9. 1966. 
lonathaa  C  Kats, 
Secretary. 
|FR  Doc.  88-18509  Piled  8-15-88;  8:45  am] 

BILLING  CODE  MtO-OI-M 

[RelaaM  Ha.  25981;  File  No.  SR-PSE-8S-12] 

Self-Regulatory  Organization^;  Fning 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Ctiange  by 
the  Pacific  Stocit  Exchange,  Inc. 
Relating  to  Specialist  Post  Expansion 
on  tt>e  San  Francisoo  and  the  Los 
Angeles  Equflies  Floors  of  the  PSE 

Pursuant  to  section  ig(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
June  23, 1988,  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
PSE.  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
the  Proposed  Rule  rJiangp 

The  Exchange  is  proposing  to  consider 
applications  for  five  (5)  additional 
specialist  posts  in  each  of  its  Los 
Angeles  and  San  Francisco  equities 
trading  facilities  for  a  total  of  10 
additional  posts. 

The  Board  of  Governors  of  the  PSE 
has  appointed  special  committees  to 
make  recommendations  on  the  orderiy 
expansion  of  specialist  activity  on  each 
of  the  floors.  These  special  committees 
and  the  Joint  Equity  Floor  Trading 
Committee  have  made  recommendations 
to  the  Board  concerning  the  new 
specialist  posts.  These  committees  had 
extensive  input  from  the  membership 
community. 

The  PSE  proposes  to  accept 
applications  for  specialist  posts  from  all 
interested  parties,  including  non-PSE 


members.  Applicants  may  apply  for  the 
posts  that  will  be  located  in  Los  Angeles 
and  in  San  Francisco.  Notification  has 
been  sent  to  all  PSE  members  outlining 
the  proposed  expansion.  A  press  release 
was  issued  on  May  31, 1988.  to  inform 
the  public  of  the  post  expansion.  In 
addition,  two  applications,  one  for  the 
firm  and  the  other  for  the  registered 
specialist,  have  been  sent  to  all 
members. 

There  is  a  $250  application  fee  for 
each  specialist  post.  This  fee  is  for  the 
administrative  costs  of  processing  the 
apphcations.  In  addition,  the  firm  will  be 
charged  a  fee  of  $30,000  for  the 
implementation  and  development  of  the 
expansion  post,  which  includes  the 
technology,  construction,  and  related 
costs.  This  fee  includes  the  following 
costs:  Physical  construction  of  each 
post;  installation  of  new  Quotron 
Terminals  and  set  up  of  Securities 
Industry  Automation  Corporation 
software:  purchase  and  installation  of 
data  communications  equipment  and 
lines;  telephone  equipment  and  lines; 
and  incidental  costs. 

All  applications  received  on  or  before 
June  30, 1988.  will  be  considered  by  the 
Exchange.  Applicants,  whose 
applications  have  been  on  file  as  of  June 
1, 1988,  have  been  requested  to  update 
the  information  contained  on  their 
applications.  The  Board  intends  to 
interview  final  applicants  at  its  meetings 
on  July  28  and  29, 1988. 

PSE  intends  that  the  ten  additional 
posts  will  be  operational  in  Fall  1988. 

The  procedures  approved  by  the 
Board  for  the  post  expansion  include  the 
following: 

•  New  applications  would  be 
considered  equally  with  apphcations  on 
file  as  of  June  1, 1988. 

•  The  minimum  number  of  dually- 
traded  common  stocks  that  each  post 
could  maintain  is  10. 

•  Existing  specialist  posts  would  be 
allowed  to  freeze  a  certain  number  of 
dually-traded  stocks  based  upon  the 
average  of  the  post's  evaluation  scores 
for  the  first  three  quarters  in  1987  and 
the  first  quarter  of  1988.  New  issues 
allocated  after  June  7, 1968,  may  not  be 
frozen. 

Specialists  Rated:  *  Permitted  to  Freeze 
Below  75%— 12  stocks 


7^%  and  above,  but  below  80% — 13  slocks 
80%  and  above,  but  below  85% — 14  stocks 
85%  and  above — 15  stocks 

•  Specialists  would  not  be  allowed  to 
freeze  additional  stocks  because  of 
order  routing  arrangements  made  with 
member  firms. 

•  "Local"  stocks  •  would  not  be 
eligible  to  be  picked.  If  a  post  trades 
eligible  common  stocks,  plus  preferred 
stocks  and/or  warrants  of  the  same 
issuer,  and  the  common  was  frozen,  the 
preferred  and/or  warrants  would  also 
be  considered  frozen;  if  the  common 
was  not  frozen,  an  expansion  post  could 
select  the  common  plus  the  preferred 
and/or  warrants  in  one  pick.  In  those 
situations  where  a  post  trades  preferred 
or  warrants  but  not  the  common,  the 
preferred  would  be  treated  the  same  as 
a  common  stock.* 

•  The  new  specialist  at  the  expansion 
posts  would  be  permitted  to  select  up  to 
20  common  stocks  from  the  list  of 
available  stocks,  but  a  maximum  of  only 
one  stock  from  each  existing  specialist 
post.  Expansion  posts  would  be  exempt 
from  having  stacks  picked  from  them  in 
subsequent  expansions  for  one  year 
from  their  commencement  of  operation. 

•  There  would  be  a  limit  on  the 
number  of  stocks  that  can  be  taken  from 
existing  posts  as  follows: 

Posts  in  existence  pnor  to  1985—5  slocks 
Posts  created  in  1985 — 3  stocks 
Posts  created  in  1986 — 2  stocks 

•  After  the  drafting  process  has  taken 
place,  existing  speciahsts  voluntarily 
could  offer  certain  stocks  fo  the 
expansion  posts  without  jeopardizing 
any  future  allocations  to  the  existing 
specialists.  Allocation  Committee 
approval  would  be  required  for  any  such 
offer. 

•  Spin-off  stocks  would  be  considered 
as  separate  stocks  for  purposes  of 
selection. 

All  speciahsts  have  been  notified  that 
the  policies  adopted  by  the  Board  of 
Governors  and  enforced  during  Phase  I 
(1984)  and  Phase  II  (1985)  of  the  PSE 
Expansion  Specialist  Program  will  be 
enforced  during  the  present  expansion 
program.  These  policies  are: 

1.  Switching  of  stocks  between 
specialist  posts  will  not  be  permitted 
when  notice  of  expansion  specialist 
posts  is  issued  by  the  Exchange.  This 


'15U.S.C.73s(b)(1)(19e8). 


*  The  number  of  specialigts  and  the  total  number 
of  stocks  traded  by  those  specialists  for  each  ratings 
category  on  troth  the  Los  Angeles  and  San  Francisco 
equity  trading  floors  are  as  follows:  bdow  75%— 19 
■peciaUrts.  487  stocks:  75%  and  atxrve.  bat  tielow 
B0%— 32  specialists.  884  slocks:  80%  and  above,  but 
below  85%— 13  specialists.  410  stocks;  85%  and 
above — 8  specialists.  288  stocks. 


'  A  "local"  stock  is  an  issue  that  is  only  listed  on 
the  PSE. 

*  The  PSE  has  stated  that  the  combination  of 
common  stocks,  preferred  slocks  and/or  warrants 
of  the  lame  issuer  will  be  regurtted  as  a  single  slock 
for  the  purposes  of  either  tieing  frozen  hy  an 
existing  specialist  or  for  selection  by  a  new 
specialist  at  an  expansion  post. 
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prohibition  will  remain  in  effect  until  the 
Allocation  Committee  rules  otherwise. 
2.  If  there  is  a  change  of  specialist  at 
an  existing  specialist  post  (other  than 
expansion  post)  the  new  specialist  at 
such  post  will  not  be  able  to  apply  for  a 
stock  until  their  performance  is 
evaluated  and  they  may  lose  stocks  in 
case  of  expansion  posts.  A  new 
specialist's  performance  will  be 
evaluated  after  a  month  by  the 
Allocation  Committee  on  his  respective 
floor  and  will  be  able  to  apply  for  a 
stock  after  their  performance  has  been 
evaluated. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  PSE  has  recently  received  a 
substantial  amount  of  interest  in 
expansion  of  specialists  posts.  The  PSE 
believes  that,  in  view  of  current  market 
conditions,  post  expansion  would 
enhance  liquidity  and  volume.  Because 
of  this  renewed  interest  in  post 
expansion,  the  Equity  Floor  Trading 
Committee  ("EFTC")  has  reviewed  and 
made  recommendations  concerning 
PSE's  ability  to  absorb  new  posts  in  its 
new  and  expanded  trading  facilities, 
and  the  PSE's  operational  capacity  to 
properly  regulate  and  support  additional 
posts.  In  addition,  the  Board  of 
Governors  appointed  two  special 
conunittees  to  make  recommendations 
for  the  orderly  expansions  of  the  posts. 
The  Specialist  Post  Expansion 
Committee  ("SPEC")  consists  of  14 
members  from  both  equity  floors.  The 
second  committee  is  a  special  Board 
committee  consisting  of  the  Chairman, 
President  and  three  public  Governors. 
The  SPEC  is  responsible  for  formulating 
criteria  for  expansion  and  submitting 
recommendations  to  the  special  Board 
committee  for  review  and  acceptance. 

In  considering  the  expansion,  the 
EFTC  considered  the  number  of  posts 
that  could  be  added  without  adversely 


affecting  PSE's  physical  and  operational 
capacities  to  properly  regulate  and 
support  those  posts.  The  EFTC 
determined  that  ten  new  specialist  posts 
could  be  created.  The  EFTC  also 
concluded  that  a  ten  post  expansion 
would  not  have  any  adverse  or 
detrimental  effect  on  existing  specialist 
posts. 

The  recommendations  of  the  EFTC 
and  the  special  conmiittees  have 
reviewed  and  adopted  by  the  Executive 
Committee  of  the  Board. 

The  PSE  believes  that  the  proposed 
post  expfuision  program  is  consistent 
with  section  6(b)  of  the  Securities 
Exchange  Act  of  1934,  and  furthers  the 
objectives  of  section  6(b)(2)  of  said  Act 
In  particular,  it  would  provide  for  access 
by  qualified  members  to  PSE  speciahst 
registration. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  imposes  no 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  on  the  proposed  rule 
change  were  solicited  from  all  members 
of  the  PSE  in  a  Notice  to  Members  (ML- 
88-41)  dated  May  31, 1988.  A  press 
release  was  issued  on  May  31, 1988,  to 
inform  the  public  of  the  post  expansion. 
No  written  comments  on  the  proposed 
rule  change  were  received  by  the  PSE. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  Filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No.  SR- 
PSE-88-12  and  should  be  submitted  by 
September  6, 1988. 


IV.  Commissions  Findings  and  Order 
Granting  Accelerated  Approval 

As  noted  above,  the  procedures 
outlined  by  the  Exchange  for  the 
proposed  expansion  of  specialists  on  the 
PSE's  Los  Angeles  and  San  Francisco 
trading  floors  are  substantially  similar 
to  those  procedures  used  in  previous 
specialist  post  expansions  on  the  PSE  in 
1984  and  again  in  1985.' 

The  PSE  has  stated  in  its  filing  that 
various  committees  of  the  Exchange, 
including  the  SPEC  (made  up  of 
representatives  from  specialists  and 
floor  brokers  on  the  San  Francisco  and 
Los  Angeles  equity  trading  floors), 
closely  reviewed  the  procedures  and 
specialist  selection  criteria  employed  in 
the  prior  specialist  expansions  and 
determined  that  they  were  appropriate 
under  current  conditions.  The  SPEC  also 
recommended,  and  the  PSE  has 
approved,  minimal  selection  criteria  and 
considerations  for  applicants  for 
specialist  post  expansion.  These 
include: 

— The  applicant  must  be  able  to  meet 
ciurent  minimum  requirements  for 
sperialist  post  capital  ($100,000  in 
cash  or  marketable  securities)  and 
also  should  be  aware  that  this  capital 
requirement  may  be  increased  and 
that  they  must  be  able  to  meet  the 
new  requirements. 
— For  an  applicant  that  maintains  a 
specialist  post  on  the  PSE  on  another 
national  securities  exchange,  the 
ratings  the  specialist  post  received  in 
the  last  two  years  and  any  other 
history  of  trading  by  the  applicant  that 
may  be  relevant. 
— Applicants  must  describe  the  level  of 
commitment  they  will  make  to  the 
Exchange  including  the  amounts  of 
capital  and  time  that  will  be 
committed  to  each  post. 
— Whether  the  applicant  is  willing  to 
take  a  specialist  post  at  a  different 
location  than  requested. 
— ^The  number  of  stocks  the  applicant 

intends  to  trade  at  each  post.^ 
— How  the  applicant  intends  to  select 

each  specialist. 
— Applicant  familiarity  with  the 
Exchange's  rules  and  procedures 
including  SCOREX,  post  cashiering, 
and  the  PSE's  specialist  evaluation 
program. 

The  Exchange  has  stated  that  it  views 
an  applicant's  ability  to  satisfy  the 
consideration  and  requirements  in  its 


'  See  Securilies  Exchange  Act  Release  No.  21578. 
December  18. 1964.  49  FR  50349;  Securities  Exchange 
Act  Release  No.  ZZ51S.  October  9. 1985.  SO  FR  42111. 

*  Currently,  all  PSE  specilisi  posts  are  required  to 
trade  a  minimum  of  10  stocks. 
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proposed  seiection  criteria  very 
seriously.  While  the  proposed  mle 
change  would  authorize  the  oeation  of 
10  additional  apecialiet  posts,  the  PSE 
has  stated  that  it  will  only  approve 
those  applicants  that  are  fully  capable 
of  executing  the  responsibilities  of  a 
specialist  even  if  that  would  mem  that 
not  all  authorized  specialist  posts  will 
be  ^si^ed.'' 

The  Commisnon  has  reviewed  clateiy 
the  proposed  rule  diange  and  believes 
that  the  praceduraa,  criteria  and  fees  for 
the  PSE's  proposed  specialist  po^ 
expansion  program  arfr  reasonable  and 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and  in  particular 
the  requirement  of  Section  &and  dia 
rules  and  regulations  thereunder.  These 
procedures  are  substantially  similar  to 
the  procedures  previously  approved  by 
the  Commission  in  connection  with  the 
Exchange's  1984  and  1985  specially  post 
expansions.'  The  procedures  strike  a 
reasonable  balance  between  the 
Exchange's  need  to  expand  the  amount 
of  specialist  capital  and  improve  the 
liquidity  of  its  markets  and  the  interests 
of  the  PSE's  ciurent  specialists. 

In  this  regard;  the  procedures  permit 
existing  specialist  posts  to  reserve  or 
"freeze"  a  minimum  number  of  atodia 
currently  traded  at  the  post  from  those 
stocks  subject  to  possible  reallocation  to 
the  newly  created  specialist  posts  and 
allows  the  Exchange  to  take  into 
account  a  specialist  unit's  previous 
evaluation  rating  for  the  four  previous 
quarters  in  determining  the  number  of 
stocks  a  specialist  uniLmay  reserve. 

Further,  the  proposed  criteria  and 
conrnderations  for  selection  of 
applicants  for  specialist  post  expansion 
clearly  make  consideration  by  the 
Exchange  of  an  applicant's  capital 
resources  to  meet  current  and  possible 
future^Pffi  capital  requirements, 
together  with  the  appticsat*  prior 
specialist  performance  ratinge  (if  the 
aiqilicant  is  currently^a  specdalist)  or 
trading  history,  key  considwationa  in 
determining  whether  an  appUcant 
should  be:  sheeted  for  an  expannon 
post* 


In  so  far  as  they  utilize  specialist 
performance  ratings,  the  proposed 
specialist  post  expanaian  procedures  are 
also  conastent  with  the  procedures  for 
the  appointment  and  evaluation  of 
specialists  and  the  creation  of  new 
specialist  posts  originally  approved  by 
the  Commission  for  the  PSE.  on  a  pilot 
basis,  in  1981. '"TTie  Commission 
believes  that  the  specialist  expansion 
procedures,  and  the  criteria  for  the 
selection  of  applicants  for  new  specialist 
post,  are  particularly  appropriate  in  light 
of  the  critical  demands  on  specialist 
capital  that  were  experienced  on  all 
exchanges  during  the  October  1987 
maricet  break  *  *  in  as  much  as 
additional  specialists  will  help  add 
capital  and  liquidity  to  the  PSE's  market. 

The  Commission  also  believes  that  the 
PSE's  proposed  $250  application  fee  and 
$30,000  fee  for  the  implementation  and 
development  of  new  expansion  post  are 
reasonable.  Cost  estimates  submitted  by 
the  Exchange  indicate  that  the  actual 
cost  to  build  and  purchase  the  necessary 
equipment  for  a  new  specialist's  post 
will  exceed  the  amount  of  the 
implementation  and  development  fee. 
The  PSE  has  stated  that  it  will  absorb 
any  extra  costs  encoimtered  in 
connection  with  adding  the  new 
specialist  posts.*' 

Finally,  because  the  PSE  is  not 
increasing  the  overall  niunber  of  stocks 
being  traded  on  the  floor,  but 
reallocating  the  ciurent  confignrations  of 
stocks  between  existing  and  new 
specialist  posts,  the  Commission  does 
not  believe  that  this  proposed  mle 
unduly  impacts  on  the  capacity  of 
current  orderrouting  orexecntion 
systems.  In  any  event  the  Commission 
expects  that  the  PSE  will  take  all 
reasonable  and  necessary  steps  to 
ensure  that  it  has  adequate  operational 
capacity  to  support  the  expansion  posts 
before  they  are  actually  implemented 
this  fall. 

The  Commission  finds  good' cause  for 
approving  the  proposed  rale  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  so 
that  the  PSE  can  immediately  proceed 
with  its  review  and  approval  of  final 
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applicants  for  specialist  expansion 
posts.  We  note  that  the  procedures  to  be 
employed  are  substantially  similar  to 
those  previously  approved  by  the 
Commission  and  that  the  PSE,  during  its 
process  of  considering  whether  to 
undertake  this  expansion,  received  no 
negative  comments  from  its  members  to 
the  proposal. 

It  is  therefore  order,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
proposed  rule  change  be.  and  hereby  is, 
approved. 

For  the  Comniittkm.  by  the  Division  of 
Market  Regulation,  ptirsuant  to  delegated 
authority. 

Dated:  August  a  1886. 
loaathan  G.  Katz. 
Secietary. 
[FR  Doc.  Sfr-IBSOB  Filed  &-1S-88;  B:4S  am] 

BIIXMa  CODE  MIIMit-M 

[R«L  No.  IC-16519;  (812-7054)] 

American  Affordable  Housing  VI 
Limited  Partnership;  Application  for 
Exemption 

Augnst  10, 1988. 

AQINCV.  Securities  and  Exchange 
Commission  ("SEC"). 
ACnONi  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  PuA"). 

AppJicants:  American  Affordable 
Housing  VI  Limited  Partnership,  a 
Delaware  limited  paolnership  (the 
"Partnerriiip"),  and  its  general  partner. 
Boston  Capital  Associates  Limited 
Partnership,  a  Massachusetts  limited 
partnership  (the  "General  Partner") 
(coUectivdy,  the  "Apphcants"). 

Relevant  1940  Act  Sectionr, 
Exemption  reiiuested  underSection  6(c) 
of  the  1940  Act  from  all  provisions  of  the 
Act. 

Summary  of  Appiicatiorr.  Applicants 
seek  an  ordra*  of  exonption  from  all 
proviaons  of  the  1940  Act  in  connection 
with  their  offering  of  units  of  boieficial 
interest  in  the  Partno^ip. 

Filing  Dater.  The  application  was  filed 
on  June  24. 1988. 

Hearingor  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  S^  by  5:30  p.m..  on 
September  6, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
pereonally  or  by  mail,  and  also  send  it  to 


30688 


Federal  Regbter  /  Vol.  53.  No.  158  /  Tuesday.  August  16.  1988  /  Notices 


the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
AOONCSacs:  Secretary.  SEC  450  5th 
Street,  NW..  Washington.  DC  20549. 
Applicants.  313  Congress  Street,  Boston, 
Massachusetts  02210-1232. 
FOR  RJRTHEII  INPORMATKMi  CONTACT: 
H.R.  Hallock.  Jr.,  Special  Counsel  at 
(202)  272-3030  (Division  of  Investment 
Management). 

SUPPLBMOfTARV  MRMMATION: 

Following  is  a  summiy  of  the 
application;  the  complete  application  is 
available  for  a  fee  bxrni  either  the  SBCs 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicants'  Representations: 

1.  The  Partnership  was  formed  under 
the  Delaware  Revised  Uniform  Limited 
Partnership  Act  as  of  June  1, 1988. 
Pursuant  to  registration  under  the 
Securities  Act  of  1933,  the  Partnership 
plans  to  offer  up  to  $100,000000  of  unites 
of  beneficial  interest  ("Units")  in  the 
Partnership  in  10,000,000  Units  of  $10 
each.  Accordingly,  the  Partnership's 
securities  will  be  held  by  more  than  100 
persons. 

2.  The  Unites  will  be  sold  only  to 
subscribers  who  meet  the  following 
suitability  standards:  (1)  Annual  gross 
income  of  $35,000  and  a  net  worth 
(exclusive  of  home,  home  furnishings 
and  automobiles)  in  excess  of  $35,000,  or 
(2)  net  worth  (excluding  home,  home 
furnishings  and  automobiles)  of  not  less 
than  $75,000.  The  Partnership  will  also 
impose  a  minimum  investment 
requirement  of  $5,000. 

3.  The  Partnership  will  operate  as  a 
'two-tier"  partnership,  that  is,  the 
Partnership  will  invest  as  a  limited 
partner  in  operating  partnerships 
("Operating  Partnerships")  which  will 
acquire,  be  the  beneficial  owner  of. 
construct  and/or  rehabilitate,  and  which 
will  operate  and  maintaia  multifamily 
residential  apartment  complexes  (the 
"Apartment  Complexes").  Each  of  the 
Apartment  Complexes  is  expected  to 
qualify  for  the  low-income  housing  tax 
credit  under  Seciton  42  of  the  Internal 
Revenue  Code  of  1986.  and  most  of  the 
Apartament  Complexes  are  anticipated 
to  qualifty  for  additional  federal,  state 
aqd/or  local  assistance  ("Government 
Assistance"). 

4.  The  Partnership  is  organized  as  a 
limited  partnership  because  that  form  of 
organization  is  the  only  one  that 
provides  investors  with  both  liability 
limited  to  their  capital  investment  and 


the  ability  to  claim  on  their  individual 
tax  return  the  deduction,  losses,  credits, 
and  other  tax  items  that  originate  from 
the  Partnership's  interest  in  the 
Operating  Partnerships. 

Applicants'  Legal  Analysis: 

1.  The  Partnership's  exemption  from 
the  provisions,  rules  and  regulations 
promulgated  pursuant  to  the  1940  Act  is 
both  necessary  and  appropriate  in  the 
public  interest  and  consistent  vtith  the 
protection  of  investors.  The  investment 
in  the  Apartment  Complexes,  which  are 
expected  to  qualify  for  low-income 
housing  tax  credits  under  section  42  of 
the  Internal  Revenue  Code  of  1986  and 
most  of  which  are  also  anticipated  to 
receive  additiuonal  Government 
Assistance,  furthers  the 
Congressionally-declared  policy  of 
encouraging  the  participation  of  private 
enterprise  in  the  provision  of  housing  for 
low  or  moderate  income  families.  In 
addition,  the  low-income  housing  tax 
credit  program  and  the  other 
Government  Assistance  will  subject  the 
Apartment  Complexes  to  significant 
government  regulatory  controls. 

2.  The  final  paragraph  of  Investment 
Company  Act  Release  No.  8456  (August 
9, 1974)  contemplates  that  the  exemptive 
power  of  the  Commission  under  section 
6(c)  of  the  1940  Act  may  be  applied  to 
two-tier  partnerships  which  engage  in 
the  kind  of  activities  in  which  &e 
Partnership  will  engage.  The  release 
lists  two  conditions  which  must  be 
satisfied  in  order  to  qualify  for  such  an 
exemption:  (1)  "Interests  in  the  issuer 
should  be  sold  only  to  persons  for  whom 
investments  in  limited  profit,  essentially 
tax-shelter,  investments  would  not  be 
suitable;  and  (2)  "requirements  for  fair 
dealing  by  the  General  Partners  of  the 
issuer  with  the  limited  partners  of  the 
issuer  should  be  included  in  the  basic 
organizational  documents  of  the 
company." 

3.  The  Partnership's  Agreement  of 
Limited  Partnership  (the  "Partnership 
Agreement")  and  its  Prospectiis  (the 
"Prospectus")  will  contain  numerous 
provisions  designed  to  insure  fair 
dealing  by  the  General  Partner  with  the 
investors  ("Investors").  All  potential 
conflicts  of  interest  between  the  General 
Partner  and  the  Investors  will  be 
disclosed  in  the  Prospectus,  including 
the  receipt  of  commission,  fees,  and 
other  compensation  by  the  General 
Partner  and  its  affiliates.  All  such 
compensation  is  fair  and  on  terms  no 
less  favorable  to  the  Partnership  than 
would  be  the  case  if  such  arrangements 
had  been  made  with  independent  third 
parties.  The  Partnership  believes  that 
such  compensation  meets  the  guidelines 
contained  in  the  statement  of  policy 


adopted  by  the  North  American 
Securities  Administrators  Association, 
Inc..  with  respect  to  real  estate 
programs.  The  Partnership  and  the 
Partnership  Agreement  will  contain 
various  provisions  designed  to  eliminate 
or  significantly  reduce  conflicts  of 
interests. 

4.  The  Partnership  Agreement  will 
provide  that  certain  actions  cannot  be 
taken  by  the  General  Partner  without 
the  express  consent  of  a  majority  in 
interest  of  the  Investors.  Such  actions 
include:  sale  of  the  Partnership's 
interests  in  the  Operating  Partnerships 
or  sale  at  any  one  time  of  all  or 
substantially  all  of  the  assets  of  the 
Partnership,  dissolution  of  the 
Partnership,  and  the  admission  of  a 
successor  or  additional  General  Partner. 

For  tlie  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  88-18510  Filed  8-15-«8;  8:45  am) 
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[RelMS*  Na  IC— 16518;  Rto  Na  812-«963] 

American  Skandia  Life  Assurance 
Corporation  e«  al^  Application  for 
Exemption 

August  8, 1968. 

AOENCV:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  Application  for 
Exemption  imder  the  Investment 
Company  Act  of  1940  (the  "Act"). 

Applicants:  American  Skandia  Life 
Assurance  Corporation  ("Skandia  Life"); 
Skandia  Life  Variable  Account  B  (the 
"Account")  and  Skandia  Life  Equity 
Sales  Corporation  ("SLESCO"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c] 
bom  sections  26(a)(2)(C)  and  27(c)(2). 

Summary  of  Application:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  the  deduction  from  the  assets  of 
the  Account  of  the  mortality  and 
expense  risk  charges  imposed  under 
certain  variable  annuity  contracts  (the 
"Contracts"). 

Filing  Date:  The  application  was  filed 
on  January  19, 1988.  and  amended  on 
June  6, 1988.  and  July  27. 198a 

Hearing  or  Notification  of  Hearing-  If 
no  hearing  is  ordered,  the  application 
%vill  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pjn..  on 
September  Z  198&  Request  a  hearing  in 
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writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  ofMte^ring  by 
writing  to  the  Secrtetaryof  the  SEC. 
ADDRESSES:  Secretaf^,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Skandia  Life,  The  Account  and  SLESCO: 
Tower  One,  Corporate  Drive,  P.O.  Box 
883,  Shelton,  Connecticut  06484-0932. 
FOR  FURTHER  INFORMATION  CONTKACT: 
Joyce  M.  Pickholz,  Attorney  (202)  272- 
3046  or  Clifford  E.  Kirsch,  Special 
Counsel  (202)  272-2061  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SBC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicants '  Representations: 

1.  Skandia  Life  is  a  stock  life  insumce 
company  incorporated  under  the  laws  of 
Connecticut,  all  of  whose  issued  and 
outstanding  shares  of  capital  stock  were 
acquired  by  Skandia  U.S.  Investment 
Holding  Corporation  ("SUSIH")  on  May 
25, 1988.  Prior  to  that  date  Skandia  Life 
(then  known  as  Hartford  Variable 
Annuity  Life  Insurance  Company)  was  a 
wholy  owned  subisdiary  of  Hartford 
Life  Insurance  Company.  SUSIH  is  a 
wholly  owned  subsidiary  of  Skandia 
International  Insurance  Corporation, 
which  in  turn  is  wholly  owned  by 
Skandia  International  Holding  A.B. 

2.  Immediately  after  the  acquisition  of 
Skandia  Life  by  SUSIH  on  May  25, 1988, 
the  Board  of  Directors  elected  by  SUSIH 
unanimously  adopted  resoultions 
creating  the  Account.  The  Account  is 
registered  with  the  Commission  under 
the  Act  as  a  unit  investment  trust.  The 
Contracts  are  individual  flexible 
premium  tax  deferred  variable  annuity 
contracts. 

3.  SLESCO  will  serve  as  the 
distributor  and  principal  underwriter  of 
the  Contracts.  SLESCO  is  registered 
under  the  Securities  Exchange  Act  of 
1934  and  with  the  National  Association 
of  Securities  Dealers,  Inc.  as  a  broker- 
dealer. 

4.  The  Account  will  invest  in  shares  of 
one  or  more  investment  portofolios  of 
Advisers  Management  Trust  or  The 
Alger  American  Fund  or  such  other  fund 
or  funds  as  may  be  made  available  by 
Skandia  Life  and  the  Account  (the 
"Funds"). 


5.  During  the  accumulation  and  payout 
periods,  Skandia  Life  will  deduct  from 
the  Account,  on  a  daily  basis,  an 
administration  fee  at  the  rate  of  0.15% 
per  annum.  Prior  to  the  annuity  date, 
Skandia  Life  will  deduct  a  maintenance 
fee  of  $30  per  year  from  the  sub-account 
holdings  attributable  to  any  particular 
contract  in  the  same  proportion  as  each 
sub-account  holding  bears  to  the  cash 
value  of  such  Contract.  After  the 
annuity  date,  this  charge  will  be 
deducted  from  payments.  The 
administration  end  maintenance  fees 
cannot  be  increased  by  Skandia  Life. 
The  application,  through  incorporation 
by  reference  of  the  registration 
statement  for  the  Contracts,  states  that 
the  administration  and  maintenance 
charges  are  assessed  at  amounts  that 
Skandia  Life  believes  necessary  to 
recover  the  actual  costs  of  maintaining 
and  administering  the  Contracts  and  the 
Account. 

8.  A  mortality  and  expense  risk  charge 
will  be  deducted  daily  from  the  net  asset 
value  of  the  Account  at  a  rate  of  1.25% 
per  annum  of  the  daily  net  assets  in  the 
Account.  Of  that  amount,  approximately 
0.90%  is  allocable  to  the  Skandia  Life's 
assumption  of  mortality  risks  and  0.35  % 
is  allocable  to  Skandia  Life's  stated 
assumption  of  the  expense  risks. 
Skandia  Life  assumes  this  mortality  risk 
by  virtue  of  annuity  rates  incorporated 
in  the  Contracts  which  cannot  be 
changed.  Additional  mortality  risks  are 
assumed  when  the  Sub-accounts  decline 
in  value  resulting  in  losses  to  Skandia 
Life  on  paying  death  benefits.  The 
expense  risk  imdertaken  by  Skandia 
Life  is  that  the  administration  and 
maintenance  fees,  which  are 
guaranteed,  may  be  insufficient  to  cover 
the  actual  costs  of  maintaining  the 
Cgntracts  and  the  Account. 

7.  A  contingent  deferred  sales  charge 
may  be  assessed  on  full  or  partial 
surrender.  Under  the  free  withdrawal 
privilege,  a  contractowner  may  partially 
surrender  (at  a  single  time  each  year) 
without  any  contingent  deferred  sales 
charge  being  imposed,  up  to  the  greater 
of  the  Contract's  growth,  as  defined  in 
the  contract,  or  10%  of  the  new 
premiums.  Growth  equals  the  then 
current  cash  value  less  all  unliquidated 
premiums.  Unliquidated  means  not 
previously  surrendered.  New  premiums 
are  those  received  within  six  years  of 
the  date  of  the  partial  surrender.  There 
is  no  carry  forward  of  any  unused 
portion  of  this  10%  limit  to  succeeding 
years.  Any  amounts  so  withdrawn  shall 
be  deemed  to  come  first  from  new 
premiums,  then  from  other  premiums, 
then  any  remaining  surrender  value. 
Amounts  withdrawn  under  the  free 
withdrawal  privilege  are  not  considc^r^d 


a  liquidation  of  premiums.  On  partial 
surrenders,  the  contingent  deferred  sales 
charge  is  6%  of  any  unliquidated  new 
premiums  surrendered,  for  amounts 
surrendered  in  excess  of  the  free 
withdrawal  privilege.  For  this  purpose, 
partial  surrenders  excluding  amounts 
taken  under  the  free  withdrawal 
privilege  will  be  considered  to  come  first 
from  new  premiums  then  other 
premiums,  then  any  remaining  surrender 
value.  If  there  are  multiple  nevi 
premiums,  the  one  received  earliest  is 
liquidated  first,  then  the  one  received 
next  earliest,  and  so  forth.  On  full 
surrender  within  six  years  of  a  premium 
payment,  a  charge  is  made  in  an  amount 
of  6%  of  unliquidated  new  premiums.  As 
stated  above,  for  purposes  of  the 
contingent  deferred  sales  charge, 
amounts  withdrawn  under  the  free 
withdrawal  privilege  are  not  considered 
a  liquidation  of  premiums.  In  no  event 
will  the  total  sales  charges  for  a 
particular  Contract  exceed  9%  of  the 
premium  payments  for  that  Contract. 

8.  Skandia  Life  represents  that  the 
cnarge  of  1.25%  for  mortality  and 
expense  risks  assumed  by  Skandia  Life 
is  within  the  range  of  industry  practice 
with  respect  to  comparable  annuity 
products.  This  representation  is  based 
on  Skandia  Life's  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  and  guaranteed 
annuity  rates.  Skandia  Life  will  maintain 
at  its  administrative  offices,  available  to 
the  Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results,  of  its  comparative  survey. 

9.  Applicants  acknowledge  that  the 
contingent  deferred  sales  charge  may  be 
insufficient  to  cover  all  costs  relating  to 
the  distribution  of  the  contracts. 
Applicants  also  acknowledge  that  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  viewed  as  being 
offset  by  distribution  expenses  not 
reimbursed  by  the  sales  charge.  Skandia 
Life  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Account  and  the 
contractowners.  The  basis  for  such 
conclusion  is  set  forth  in  a  memorandum 
which  will  be  maintained  by  Skandia 
Life  at  its  administrative  offices  and  will 
be  available  to  the  Commission. 

10.  Skandia  Life  represents  that  the 
Account  will  only  invest  in  management 
investment  companies  which  undertake 
to  have  boards  of  directors  or  trustees,  a 
majority  of  whom  are  not  "interested 
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persons"  of  such  companies,  approve 
ahy  plan  adopted  under  Rule  12b-l 
under  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jooathan  G.  Katz. 
Secretary. 
(FR  Doc.  68-18511  Filed  8-l&-«8:  8:45  am] 
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[ReL  Na  IC-16520. 812-7037] 

Hrst  Investors  Option  Fund,  Inc^  et  al.^ 
Application  for  Exemption 

August  11. 198a 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACnoN:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicants:  First  Investors  Option 
Fund.  Inc.  ("Option  Fund"),  First 
Investors  High  Yield  Fund,  Ina  ("High 
Yield  Fund"),  First  Investors 
Corporation  ("First  Investors"),  and  First 
Investors  Periodic  Payment  Plans  for 
Investment  in  First  Investors  Option 
Fund.  Inc.  (the  "Plan"). 

Relevant  1940  Act  Sections:  Approval 
requested  for  exchange  of  shares  under 
section  11(a)  and  11(c);  exemption 
requested  imder  section  17(b)  from  the 
provisions  of  section  17(a)  as  to 
purchase  and  sale  of  shares;  permission 
for  joint  transactions  under  section  17(d) 
and  Rule  17d-l  thereunder,  and 
approval  requested  under  section  26(b) 
to  the  substitution  of  shares. 

Summary  of  Application:  Applicants 
seek  an  order  to  approve  the  transfer  of 
substantially  all  of  the  assets  of  Option 
Fund  in  exchange  for  the  shares  of  High 
Yield  Fund  pursuant  to  an  Agreement 
and  Plan  of  Reorganization:  and  to 
approve  the  substitution  of  shares  of 
High  Yield  Fund  for  shares  of  Option 
Fund  as  the  underlying  investment  for 
the  Plan,  subject  to  the  approval  of  the 
proposed  reorganization  by  the 
Planholders  and  shareholders  of  Option 
Fund;  and  to  effect  certain  affiliated 
transactions  in  connection  with  such 
reorganization. 

Filing  Date:  The  application  was  filed 
on  May  18, 1988,  and  was  amended  on 
August  1, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5;30  p.m.,  on 
August  30, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 


interest  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  SEC.  450  5th 
Street,  NW..  Washington.  DC  20549. 
Applicants,  First  Investors  Corporation, 
120  Wall  Street.  New  York.  New  York 
10005  Attention:  Andrew  ).  Donohue. 
Secretary  and  General  Counsel. 
FOR  FURTHER  INFORMATION  CONTACT 
Paul  J.  Heaney,  Financial  Analyst  (202) 
272-3420  or  Brion  R.  Thompson.  Branch 
Chief  (202)  272-3016  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION! 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  which  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicants'  Representations 

1.  Both  Option  Fund  and  High  Yield 
Fund  (collectively,  the  "Funds")  are 
diversified  open-end  management 
investment  companies  registered  under 
the  1940  Act.  First  Investors  is  organized 
under  the  laws  of  the  State  of  New  York 
and  registered  as  a  broker-dealer  under 
the  Securities  Exchange  Act  of  1934. 
First  Investors'  primary  business  is  as 
co-underwriter  of  the  First  Investors 
group  of  mutual  funds,  which  include  the 
Funds  and  as  sponsor  and  underwriter 
of  Single  Payment  and  Periodic  Payment 
Plans  for  investment  in  certain 
registered  investment  companies  that 
are  members  of  the  First  Investors  group 
of  mutual  funds.  The  Plan,  which  is  for 
investment  in  shares  of  Option  Fund,  is 
organized  as  a  unit  investment  trust  and 
registered  under  the  1940  Act. 
Applicants  have  indicated  that  for  the 
purposes  of  the  1940  Act,  First  Investors 
is  the  underwriter,  depositor  and 
sponsor  of  the  Plan  as  those  terms  have 
been  interpreted  by  the  SEC  with 
respect  to  periodic  payment  plans. 

2.  The  Plan  provides  for  long-term 
investment  programs  through  periodic 
payment  plans,  for  investment  in,  and 
accumulation  of  shares  of,  the  Option 
Fund.  Purchase  payments  for  accounts 
established  under  the  Plan,  net  of 
charges  and  expenses  applicable  at  the 
time  of  purchase,  are  invested  in  shares 
of  the  Option  Fund  at  the  current  net 
asset  value  of  such  shares.  Holders  of 
the  Plan  ("Planholders")  receive 
disclosure  information  required  under 


the  1940  Act  about  the  Plan,  as  well  as 
about  the  Option  Fund.  Planholders  are 
advised  of,  and  have  voting  privileges 
at,  meetings  of  the  Option  Fund.  If  the 
voting  privilege  of  a  Planholder  is  not 
exercised.  First  Investors  (the  Plan's 
sponsor)  will  advise  the  Plan's 
custodian  to  vote  such  Planholders' 
shares  of  the  Option  Fund  in  proportion 
to  the  shares  of  those  Planholders  who 
did  exercise  their  voting  privileges. 

3.  The  Board  of  Directors  of  Option 
Fund  has  determined  that  under  present 
market  conditions.  Option  Fund's  equity 
options  trading  presents  a  level  of  risk 
not  commensurate  with  the  rate  of 
return  to  shareholders.  The  Option  Fund 
Board  further  determined  that  whereas 
High  Yield  Fund  likewise  has  the 
primary  investment  objective  of  seeking 
high  current  income,  the  proposed 
reorganization  would  best  serve  Option 
Fund  shareholders  by  affording  them  the 
opportunity  to  participate  in  a  fund 
which  reasonably  could  provide  a 
steady  flow  of  higher  income  at  a  lower 
level  of  risk.  Additionally,  the  Boards  of 
Directors  of  the  Funds  have  each 
determined  that  the  combination  of 
assets  of  the  Funds  would  permit  greater 
portfolio  diversification  for  High  Yield 
as  the  surviving  Fund,  resulting  in  less 
risk  exposure  to  shareholders. 
Furthermore,  the  larger  asset  base 
would  permit  certain  expenses 
applicable  to  both  Funds  (such  as 
custodian  fees,  legal  and  accounting 
fees,  taxes,  printing  expenses,  filing  fees, 
etc.)  to  be  reduced.  The  net  effect  should 
be  a  savings  of  costs  to  the  combined 
High  Yield  Fund  and  a  reduction  in  the 
per  share  expenses  applicable  to  its 
shareholders. 

4.  On  March  21, 1988  the  Funds 
entered  into  an  Agreement  and  Plan  of 
Reorganization  (the  "Agreement")  which 
provided  for  the  transfer  of  substantially 
all  of  the  assets  of  Option  Fund  to  High 
Yield  Fund  in  exchange  for  shares  of 
common  stock  of  High  Yield  Fund 
having  the  same  aggregate  net  asset 
value,  the  distribution  of  such  shares  to 
Option  Fund  shareholders  in  the 
liquidation,  and  subsequent  dissolution, 
of  Option  Fund.  Consummation  of  the 
Agreement  was  obtained  by  the 
approval  of  majority  of  Option  Fund 
shareholders  at  a  Special  Meeting  of 
shareholders  held  on  July  6, 1988. 

5.  The  respective  Boards  of  Directors 
of  High  Yield  Fund  and  Option  Fund 
have  each  unanimously  approved  the 
proposed  reorganization  as  being  in  the 
best  interests  of  the  respective  Fund 
shareholders,  after  having  considered, 
among  other  factors,  the  objectives  and 
policies  of  each  Fund,  the  assets  and 
liabilities  of  each  Fund,  the  operations 
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of  the  business  and  management  of  the 
two  Funds,  the  prospects  of  each  Fund 
individually  and  combined,  and  the 
fairness  to  the  respective  shareholders 
of  each  Fund  as  a  result  of  the  exchange 
of  shares  being  done  on  a  net  asset 
value  basis.  Factors  taken  into 
consideration  by  the  Board  of  Directors 
of  each  of  the  Fund,  where  noted,  in 
approving  the  proposed  reorganization 
included  the  following: 

A.  Anticipated  Future  Performance. 
After  reviewing  various  alternatives, 
such  as  changing  the  investment  jjolicies 
of  the  Option  Fund  (which  would 
require  shareholder  approval),  the 
directors  of  the  Option  Fund  conclirded 
there  is  a  reasonable  likelihood  that, 
under  present  market  conditions,  the 
proposed  reorganization  would  best 
serve  Option  Fund  shareholders  by 
providing  them  with  a  higher  level  of 
current  income  and  lower  level  of  risk, 
without  adversely  affecting  High  Yield 
Fund  shareholders. 

B.  Compatible  Investment  Objectives 
and  Policies. 

C.  Greater  Diversification.  To  the 
extent  High  Yield  Fund  as  the  surviving 
entity  would  have  a  substantially  larger 
asset  base,  greater  diversification  in  its 
portfolio  is  possible.  The  Boards  of 
Directors  assert  that  this  greater 
diversity  will  result  in  less  risk  exposure 
to  shareholders  and  better  investment 
performance  over  a  broader  range  of 
market  conditions. 

D.  Cost  Structure.  Consummation  of 
the  proposed  reorganization  and  the 
resultant  combination  of  the  Fimds 
should  result  in  reductions  in  certain 
costs  of  operating  the  Funds.  Although 
the  annual  management  fee  for  High 
Yield  Fund  (1.0%  on  the  first  $200  million 
of  average  daily  net  assets]  is  higher 
than  that  charged  to  Option  Fund  (0.75% 
on  the  first  $250  million  of  average  daily 
net  assets],  such  fee  is  otherwise 
reasonable  and  justified  by  the 
additional  investment  research  and 
statistical  analysis  neessary  for  the 
investment  adviser  to  make  informed 
investment  decisions  concerning  hi^ 
yield  debt  securities.  Furthermore,  the 
integration  of  the  portfolios  of  the  two 
Funds  is  expected  to  eliminate  a 
significant  portion  of  brokerage  costs 
that  would  be  paid  by  the  Option  Fund 
if  it  were  to  remain  a  separate  fund. 

E.  Tax  Considerations.  If  the  Option 
Fund  were  to  liquidate  and  shareholders 
were  to  receive  the  net  asset  value  of 
their  shares  in  liquidating  distributions, 
gain  or  loss  would  be  recognized  for 
Federal  income  tax  purposes.  While  the 
proposed  reorganization  is  not 
contingent  upon  receipt  of  an  opinion 
from  special  counsel,  it  is  anticipated 
that  the  proposed  reorganization  will 


not  cause  Option  Fund  shareholders  to 
recognize  a  gain  or  loss  for  Federal 
income  tax  purposes. 

F.  Continuity  of  Investment  for  Option 
Fund  Shareholders.  The  proposed 
reorganization  will  allow  Option  Fund 
shareholders  to  maintain  without 
interruption  their  investment  in  a  fund 
manged  by  the  same  investment  advisor 
which  seeks  to  provide  hi^  current 
income. 

G.  Continuity  of  Sales  Representative 
Services.  Since  the  Funds  are 
distributed  by  the  same  Co- 
Underwriters,  First  Investors 
Mangement  Company.  Inc.  and  First  - 
Investors  Corporation  (the  "Co- 
Underwriters"],  representatives  of  retail 
broker-dealers  having  sales  agreements 
with  the  Co-Underwriters  will  be  able  to 
assist  their  Option  Fund  shareholder 
clients  with  High  Yield  Fund  matters. 
Such  shareholder  clients  may.  if  they 
wish,  have  the  continuing  and 
uninterrupted  attention  of  such 
representatives. 

H.  Shareholder  Service.  As  a  member 
of  the  First  Investors  Group  of  Funds, 
High  Yield  Fund  has  available  the  same 
range  of  services  currenUy  provided  to 
Option  Fund  shareholders.  In  addition, 
with  the  consolidation  of  the  operations 
of  the  Funds,  the  Board  of  Directors 
anticipate  that  the  services  provided  to 
shareholders  may  be  done  more 
efficienUy  and  at  less  net  cost. 

6.  The  Board  of  Directors  of  First 
Investors  has  determined  that  the  best 
course  of  action  for  Planholders  is  to 
provide  for  continuity  of  their  long-term 
investment  objective  through  the 
continuance  of  the  Plan  via  a 
substitution  of  the  shares  of  High  Yield 
Fund  for  the  shares  of  Option  Fund  in 
accordance  with  the  Agreement.  In  so 
determining,  the  Board  of  Directors  of 
First  Investors  took  into  account  all  of 
the  factors  considered  by  the  respective 
Boards  of  Directors  of  the  Funds, 
including  the  following:  a]  the  otherwise 
impossibility  of  Planholders  to  continue 
to  invest  in  securities  previously 
purchased  by  them;  b]  the  disadvantage 
to  Planholders  if  there  is  a  liquidation  of 
Option  fund  and  termination  of  the  Plan; 
c]  the  similarity  of  investment  objectives 
and  pohcies  between  the  Funds;  d)  if  the 
substitution  is  permitted,  all  the 
Planholders'  rights  would  continue 
under  the  Plan  without  any  changes 
whatsoever;  e]  the  substitution  would  be 
subject  to  Planholder  approval  and, 
therefore,  would  not  be  at  the  discretion 
of  First  Investors;  f]  the  Planholders 
have  adequate  voting  rights  and  full 
disclosure  in  connection  with  the 
proposed  reorganization  and 
substitution;  g)  the  underlying  exchange 
of  shares  in  connection  with  the 


proposed  reoi^ganization  and 
substitution  will  be  at  net  asset  value;  h] 
the  substitution  would  be  done  on  a  tax- 
free  basis  to  Planholders;  and  i]  the 
differences  in  which  the  Funds  involved 
seek  to  achieve  their  common 
investment  goals  and  objectives  is 
justified  by  the  fact  that  the  substitution 
will  result  in  Planholders'  investments 
being  in  securities  that  have  a  greater 
potential  to  satisfy  the  Option  Fund's 
investment  objectives. 

7.  The  First  Investors  Board  further 
noted  that  the  rights  of  Planholders 
under  the  Plan  will  not  be  changed  as  a 
result  of  the  proposed  reorganization. 
Additionally,  the  Board  noted  that  First 
Investors  will  remain  as  the  Plan 
sponsor,  and  after  the  substitution  of 
shares,  the  only  other  change  to  the  Plan 
would  be  the  change  of  its  name  to  First 
Investors  Periodic  Payment  Plans  for 
Investment  in  First  Investors  High  Yield 
Fund,  Inc.,  to  reflect  the  substituted 
securities  of  High  Yield  Fund. 

8.  Each  Fund  has  agreed  to  assume  its 
own  expenses  in  connection  with  the 
Agreement  and  will  bear  the  shared 
expenses  of  reorganization  in  proportion 
to  the  total  net  assets  of  each  Fund 
because  in  the  opinion  of  their  Board  of 
Directors,  the  reasonable  expectation  of 
the  substantial  cost  savings  and  added 
efficiency  to  a  unified  fund  will  in  the 
long  term  accrue  as  a  substantial  benefit 
to  the  shareholders  of  both  Funds.  All 
such  expenses  to  be  assumed  by  the 
Funds  are  customary  and  appropriate  to 
the  transaction  in  question,  and  it  is 
anticipated  that  these  fees  shall  be 
reasonable  in  amount  and  not  out  of  the 
ordinary. 

Applicants'  Legal  Conclusions 

1.  Applicants  believe  section  ll(b]  of 
the  1940  Act  is  controlling  in  this  case 
since  a  majority  of  shareholders 
involved  approved  the  reorganization, 
and  thus,  section  11(a)  and  11(c)  of  the 
1940  Act  are  not  applicable.  However,  to 
the  extent  that  sections  11  (a)  and  (c)  of 
the  1940  Act  are  deemed  to  be 
applicable  because  of  an  exchange  of 
shares  between  open-end,  management 
investment  companies  and  the  shares  of 
a  unit  investment  trusts,  Applicants 
request  the  SEC's  approval  thereunder. 

2.  The  prohibitions  of  Section  17  of  the 
1940  Act  against  transactions  by  a 
registered  investment  company  and 
affiliates  thereof  may  apply  since  the 
transactions  in  question  involve 
affiliated  persons  as  that  term  is  defined 
in  the  1940  Act.  Accordingly,  Applicants 
request  an  order  pursuant  to  sections 
17(b]  and  17(d)  of  the  1940  Act  and  Rule 
17d-l  thereunder,  permitting  the 
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proposed  reorganization  and  the 
resulting  exchange  of  securities. 

3.  The  proposed  substitution  of  shares 
involves  the  sponsor  (First  Investors)  of 
a  registered  unit  investment  trust  (Plan) 
holding  the  security  of  a  single  issuer 
(Option  Fund)  to  substitute  another 
security  (High  Yield  Fund)  and, 
therefore,  requires  the  approval  of  the 
SEC  to  such  substitution  under  Section 
26(b)  of  the  1940  Act.  Accordingly. 
Applicants  request  an  order  pursuant  to 
Section  26(b)  of  the  1940  Act  approving 
said  substitution  subject  to  the  approval 
of  the  proposed  reorganization  by  the 
Planholders  and  shareholders  of  Option 
Fund. 

4.  For  the  reasons  listed  above  and  set 
forth  more  fully  in  the  application. 
Applicants  submit  that  the  SEC  should 
issue  the  order  requested  under:  (i) 
section  11(a)  and  11(c)  of  the  1940  Act 
since  the  proposed  exchanges  are  done 
on  the  basis  of  relative  net  asset  values 
of  the  investment  companies;  (ii)  section 
17(b)  of  the  1940  Act  since  the  terms  of 
the  proposed  transaction  are  reasonable 
and  fair  and  do  not  involve  overreaching 
on  the  part  of  any  person  concerned, 
and  the  proposed  transaction  is 
consistent  with  the  policies  of  the 
investment  companies  involved  and 
with  the  general  purposes  of  the  1940 
Act;  (iii)  section  17(d)  and  Rule  17d-l 
thereunder  since  the  proposed 
transaction  is  consistent  with  the 
provisions,  policies  and  purposes  of  the 
1940  Act  and  the  participation  of  the 
registered  investment  companies  is  on  a 
basis  no  different  from  or  less 
advantageous  than  any  other 
participant;  and  (iv)  section  28(b)  of  the 
1940  Act  since  the  substitution  is 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  SEC.  by  the  Division  of 
Investment  Management,  under 
delegated  authority. 
lonathan  G.  Katz, 
Secretary, 
[PR  Doc.  88-18512  Filed  8-lS-8e:  8:45  am) 
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Monarch  Life  Insurance  Company  et 
aL;  Application  for  Exemption 

August  11. 1988. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 


Applicants:  Monarch  Life  Insurance 
Company  ("Monarch  Life").  Monarch 
Life  Insurance  Company  Separate 
Account  VA  ("Separate  Account  VA"). 
First  Variable  Life  Insurance  Company 
("First  Variable").  First  Variable 
Annuity  Fund  BE  ("Fund  BE")  and 
Variable  Annuity  Sales  Corporation 
("VASCO"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  Section  6(c) 
from  Sections  28(a)(2)  and  27(c)(2). 

Summary  of  Application:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  the  deduction  from  the  assets  of 
Separate  Account  VA  and  Fund  BE  of  a 
daily  mortality  and  administrative- 
expense  risk  charge  imposed  under 
certain  variable  annuity  contracts  (the 
"Contracts"). 

Filing  Date:  The  application  was  filed 
on  October  23, 1987.  Amendments  were 
filed  on  June  13, 1988  and  July  18, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  the  SEC  by  5:30  p.m..  on 
September  5, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  a 
copy  to  the  Secretary  of  the  SEC,  along 
with  proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  NW..  Washington.  DC  20549; 
Monarch  Life  and  Separate  Account  VA 
One  Monarch  Place.  Springfield, 
Massachusetts  01144;  First  Variable  Life, 
Fund  BE  and  VASCO.  Ill  Center  Street. 
Suite  2110,  Little  Rock,  Arkansas  72201. 
FOR  FURTHER  INFORMATION  CONTACT 
Wendell  M.  Faria,  Staff  Attorney,  at 
(202)  272-3450  or  Clifford  E.  Kirsch. 
Special  Counsel,  at  (202)  272-2061 
(Division  of  Investment  Management, 
Office  of  Insurance  Products  and  Legal 
Compliance). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300)). 

Applicants'  Representations 

1.  Monarch  Life  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  Commonwealth  of 
Massachusetts  in  1901  and  is  a  wholly- 


owned  subsidiary  of  Monarch  Capital 
Corporation,  a  New  York  Stock 
Exchange  listed  company.  Monarch  Life 
established  Separate  Account  VA  on 
October  20. 1987.  First  Variable  Life  is  a 
stock  life  insurance  company  organized 
under  the  laws  of  the  State  of  Arkansas 
in  1968  and  is  also  a  wholly-owned 
subsidiary  of  Monarch  Capital 
Corporation.  First  Variable  Life 
established  Fund  BE  on  July  15. 1988. 
VASCO.  a  wholly-owned  subsidiary  of 
First  Variable  Life  and  an  indirect 
wholly-owned  subsidiary  of  Monarch 
Capital  Corporation,  is  a  broker-dealer 
registered  under  the  Securities  Exchange 
Act  of  1934  that,  along  with  other 
broker-dealers  who  are  members  of  the 
National  Association  of  Securities 
Dealers,  Inc.,  will  distribute  the 
Contracts.  The  Contracts  are  flexible 
purchase  payment  deferred  annuity 
contracts  and  single  purchase  payment 
immediate  annuity  contracts. 

2.  Separate  Account  VA  will  be 
divided  initially  into  eleven 
subaccounts,  each  of  which  will  invest 
in  a  separate  investment  portfolio  of 
Variable  Investors  Series  Trust,  a 
Massachusetts  business  trust  (the 
'Trust").  The  Trust  is  a  no-load,  open- 
end,  diversified,  series  management 
investment  company  registered  under 
the  1940  Act  (File  No.  33-11183;  811- 
4969),  offering  eleven  investment 
portfolios.  Fund  BE  will  be  divided 
initially  into  five  subaccounts,  each  of 
which  will  invest  in  a  separate 
investment  portfolio  of  Benham  Variable 
Insurance  Trust,  a  Massachusetts 
business  trust  (the  "Fund").  The  Fund  is 
a  no-load,  open-end,  diversified,  series 
management  investment  company 
registered  under  the  1940  Act  (File  Nos. 
33-13916;  811-5139).  offering  eight 
investment  portfolios. 

3.  Monarch  Life  and  First  Variable 
Life  (collectively,  the  "Companies") 
impose  a  mortality  and  expense  risk 
charge  (the  "Risk  Charge")  equivalent  to 
an  annual  rate  of  1.25%  of  the  average 
daily  net  asset  value  of  Separate 
Account  VA  and  Fund  BE,  respectively. 
Applicants  state  that  the  mortality 
component  (approximately  0.75%)  of  the 
Risk  Charge  is  intended  to  compensate 
First  Variable  Life  and  Monarch  Life  for 
assuming  the  risk  that  their  actuarial 
estimate  of  mortality  rates  may  prove 
erroneous  (i.e.,  the  risk  that  a 
beneficiary  may  receive  annuity  benefits 
for  a  period  longer  than  those  refiected 
in  the  Contract's  guaranteed  annuity 
rates  or  may  die  at  a  time  when  the 
death  benefit  guaranteed  by  the 
Contract  is  higher  than  the  accumulation 
value  of  the  participant's  Contract);  and 
that  the  expense  component 
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(approximately  0.50%)  of  the  Risk 
Charge  is  intended  to  compensate  First 
Variable  Life  and  Monarch  Life  for 
assuming  the  risk  that  administrative 
charges,  which  are  guaranteed  not  to 
increase,  may  prove  insufficient  to  cover 
expenses  actually  incurred.  The  Risk 
Charge  is  guaranteed  and  may  not  be 
increased  by  the  Companies. 

4.  A  charge  of  $30  will  be  deducted 
from  the  initial  purchase  payment  for 
each  Contract  to  cover  costs  associated 
with  the  issuance  of  the  Contract.  An 
annual  maintenance  charge  of  $30  will 
be  assessed  each  Contract  during  each 
Contract  year  during  the  accumulation 
period  and  at  annuitization.  The 
Companies  estimate  that  this  charge  will 
represent  the  actual  cost  of  providing 
administrative  services. 

5.  No  deduction  for  distribution  or 
sales  expense  will  be  imposed  upon 
purchase  payments  when  received  by 
the  Companies.  Rather,  the  Companies 
may  recoup  some  or  all  of  such 
distribution  expenses  from  a  withdrawal 
charge  ("Withdrawal  Charge").  The 
cumulative  total  of  all  withdrawal 
charges  is  guaranteed  never  to  exceed 
five  percent  of  the  owner's  aggregate 
purchase  payments. 

6.  Applicants  represent  that  the  level 
of  the  Risk  Charge  is  reasonable  in 
relation  to  the  risks  assumed  by  the 
Applicants  under  the  Contracts  and 
within  the  range  of  industry  practice  for 
comparable  annuity  contracts.  This 
representation  is  based  upon  Monarch 
Life's  and  First  Variable  Life's  analysis 
of  publicly  available  information  about 
such  contracts,  taking  into  consideration 
the  particular  annuity  features  of 
comparable  contracts,  including  such 
factors  as  current  charge  levels,  charge 
level  guarantees  or  annuity  rate 
guarantees,  the  manner  in  which  the 
charges  are  imposed,  and  the  markets  in 
which  the  contracts  are  offered. 
Applicants  state  that  the  Companies 
have  incorporated  the  identity  of  the 
products  analyzed  and  its  analysis, 
including  its  methodology  and  results, 
into  a  memorandum  which  it  will 
maintain  and  make  available  to  the 
Commission  or  its  staff  upon  request. 

7.  Applicants  represent  that  the 
Withdrawal  Charge  assessed  in 
connection  with  certain  partial  or  total 
withdrawals  or  at  annuitization  may  be 
insufficient  to  cover  all  costs  of 
distributing  the  Contracts.  Applicants 
state  that  if  the  actual  amounts  derived 
from  the  Withdrawal  Charge  prove 
insufficient  to  cover  the  actual  costs  of 
distributing  the  Contracts,  the  deficiency 
will  be  met  from  Monarch  Life's  and 
First  Variable  Life's  general  corporate 
funds,  including  amounts,  if  any.  derived 
from  the  Risk  Charge  not  otherwise 


applied  to  the  expenses  the  Risk  Charge 
was  designed  to  defray.  Applicants 
represent  that  Monarch  Life  and  First 
Variable  have  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangement  will 
benefit  Separate  Account  VA  and  Fund 
BE  and  the  owners  of  the  Contracts. 
Monarch  Life  and  First  Variable  Life 
will  maintain  at  their  administrative 
offices  and  make  available  to  the 
Commission  a  memorandum  setting 
forth  the  basis  for  their  conclusion  that 
Separate  Account  VA's  and  Fund  BE's 
distribution  financing  arrangement  will 
benefit  Separate  Account  VA  and  Fund 
BE  and  the  owners  of  the  Contracts. 

8.  Separate  Account  VA  and  Fund  BE 
will  invest  only  in  management 
investment  companies  which  undertake, 
in  the  event  any  such  company  should 
adopt  a  plan  for  financing  dis^bution 
expenses  pursuant  to  Rule  12b-l  under 
the  1940  Act,  to  have  such  plan 
formulated  and  approved  by  its  boards 
of  directors,  the  majority  of  whom  are 
not  "interested  persons"  of  the 
management  investment  company 
within  the  meaning  of  section  2(a)(19]  of 
the  1940  Act. 

For  the  CGmmission,  by  the  Divison  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  88-18513  Filed  8-15-88;  8:45  am] 
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[Release  No.  34-25988;  FHe  No.  SR-DTC- 
88-09] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by 
Depository  Trust  Company 

The  Depository  Trust  Company 
("DTC")  on  June  30, 1988,  filed  a 
proposed  rule  change  with  the 
Commission  under  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act").  The  proposal  would  authorize 
the  DTC  to  adopt  procedures  appHcable 
to  foreign-owned  shares  of  United 
States  communications  and  maritime 
issues  that  would  permit  DTC 
participants:  (1)  To  deposit  such  shares 
in  their  DTC  accounts,  and  (2)  to  make 
such  shares  available  for  DTC's  book- 
entry  services.  The  Conmiission  is 
publishing  this  notice  to  solicit  public 
comment  on  the  proposal. 

I.  DTC's  Description  of  the  Proposal 

DTC  states  in  its  filing  that  the  laws  of 
the  United  States  restrict  the  amount  of 
stock  of  certain  commiuiications  and 
maritime  issues  that  may  be  owned 


beneficially  by  persons  that  are  not 
United  States  citizens.'  In  conformity 
with  these  laws,  DTC  states  that 
heretofore  its  procedures  have  operated 
to  assure  that  only  shares  of  such 
issuers  that  are  owned  beneficially  by 
United  States  citizens  may  be  held  by 
DTC. 

DTC  states  that  now,  in  conjunction 
with  communications  and  maritime 
issuers  and  their  transfer  agents,  it  has 
established  a  certification  procedure 
that  would  permit  DTC  participants  to 
deposit  foreign-owned  shares  of  such 
issuers  into  special  segregation  accounts 
("Seg-100  accounts")  at  DTC  where  they 
would  b0  registered  in  DTC's  nominee 
name  of^de  &  Co.*  These  foreign- 
owned  shares  also  would  be  eligible  for 
DTC's  book-entry  services. 

Under  the  certification  procedure, 
DTC  would  report  to  the  subject  issuers' 
transfer  agents  the  total  holdings  in  the 
participants'  Seg-100  accounts  for  each 
subject  CUSIP  number.'  The  transfer 
agents  (1)  would  maintain  records  of 
their  issuers'  securities  in  the  Seg-100 
accounts  by  CUSIP  number  and  (2) 
would  have  the  right  to  reject  any  DTC 
request  for  transfer  of  shares  into  Cede 
&  Co.,  if  such  transfer  would  cause  the 
statutory  restriction  on  foreign-owned 
shares  to  be  exceeded.  In  event  the 
statutory  limit  were  exceeded,  DTC 
states  that  it  would  reverse  any  credit 
accorded  to  a  participant's  account  for 
the  rejected  share  amount  and  upon 
receipt  of  any  rejected  share  certificate 
would  forward  it  to  the  participant. 

II.  DTC's  Rationale  for  the  Proposal 

DTC  states  in  its  filing  that  the 
purpose  of  the  proposal  is  to  permit 
foreign-owned  shares  of  United  States 
communication  and  maritime  issues  to 
be  eligible  for  DTC's  book-entry 
services.  DTC  further  stales  that  the 
proposal  is  consistent  with  the  Act, 
particularly  section  17A  of  the  Act,  in 
that  it  would  promote  the  prompt  and 


'  DT€  states  that  shares  owned  beneficially  by 
non-United  Slates  citizens  are  prohibited  from 
exceeding  25%  of  certain  stock  issues  by  provisions 
of  the  Shipping  Act  and  the  Federal 
Communications  Act.  Telephone  conversation 
between  Altiert  M.  Munson.  Associate  Counsel. 
DTC.  and  Thomas  C.  Etter.  Attorney.  Secunties  and 
Exchange  Commission.  August  2. 1988. 

*  DTC  states  that  the  procedures  authorized  by 
the  proposed  rule  filing  would  conform  with  the 
requirements  of  the  said  Shipping  Act  and  the 
Federal  Communications  Act.  Id.  The  Commission, 
however,  is  taking  no  position  on  whether  this 
proposal  meets  the  requirements  of  the  Shipping  Act 
or  of  the  Federal  Communications  Act. 

'  DTC  notes  that  the  sole  exception  to  this 
procedure  would  be  shares  of  Communications 
Satellite  Corporation,  which  has  declined  to 
participate  in  the  proposal.  Id.  See  also.  DTCs 
Important  Notice,  dated  June  16. 1988. 
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accurate  clearance  and  settlement  of 
transactions  in  units  of  communications 
and  maritime  securities. 

III.  Proposal's  Effectiveness  and 
Solicitation  of  Comments 

The  rule  change  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  and  Rule  19b-4.  The  Commission 
may  summarily  abrogate  the  rule  change 
at  any  time  within  60  days  of  its  filing  if 
it  appears  to  the  Commission  that 
abrogation  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  in  furtherance  of  the 
purposes  of  the  Act. 

Interested  persons  may  submit  written 
comments  within  21  days  after  notice  is 
published  in  the  Federal  Register.  Six 
copies  of  such  comments  should  be  filed 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  the  submission,  with 
accompanying  exhibits,  and  all  written 
comments,  except  for  matprials  that  may 
be  withheld  from  the  pubhc  under  5 
U.S.C.  552,  are  available  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street  NW..  Washington,  DC. 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  DTC.  All 
submissions  should  refer  to  File  No.  SR- 
DTC-88-09  and  should  be  submitted  by 
September  6, 1988. 

For  the  Conmiission,  by  the  Division 
of  Market  Regulation  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz, 

Secretory- 
Dated:  August  10. 1988. 
[FR  Doc.  88-18428  Filed  8-15-88:  8:45  am] 

BIUJNG  CODE  MIO-OI-M 


TENNESSEE  VALLEY  AUTHORITY 

Privacy  Act  of  1974;  Proposed  New 
Routine  Uses 

aqency:  Tennessee  Valley  Authority 
(TVA). 

ACTION:  Proposed  new  routine  uses  for 
TVA-15,  "Land  Between  The  Lakes 
Hunter  Records— TVA,"  and  TVA-30. 
"Land  Between  The  Lakes  Mailing 
Lists— TVA." 

summary:  This  publication  gives  notice, 
as  required  by  the  Privacy  Act,  of  TVA's 
intention  to  establish  one  new  routine 
use  for  the  system  of  records  entitled 
TVA-15.  "Land  Between  The  Lakes 
Hunter  Records — TVA."  and  two  new 
routine  uses  for  the  system  of  records 
entitled  TVA-30.  "Land  Between  The 
Lakes  Mailing  Lists— TVA."  Details  of 


the  proposed  routine  uses  are  described 
in  the  SUPPLEMENTARY  INFORMATION 

section. 

DATE:  Comments  must  be  received  by 
September  15, 1988. 
ADDRESS:  Comments  should  be  sent  to 
Ronald  E.  Brewer,  Tennessee  Valley 
Authority,  1010  Georgia  Avenue,  100 
Lupton  Building,  Chattanooga, 
Tennessee  3740-2801. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  E.  Brewer,  615-751-2520. 
SUPPLEMENTARY  INFORMATION:  One  new 
routine  use  for  TVA-30  would  permit 
disclosure  'To  provide  mailing  lists  to 
participants  in  Land  Between  The  Lakes 
Leadership  Training  programs  for  the 
purpose  of  facilitating  commimication 
among  participants."  The  second  news 
routine  use  for  TVA-30  would  permit 
disclosure  'To  provide  mailing  lists  to 
students  or  faculty  of  educational 
institutions  for  the  purposes  of 
research."  This  routine  use  is  also 
proposed  for  TVA-15.  The  current  text 
of  TVA-15  appears  at  53  FR  10983,  April 
4, 1988.  The  current  test  of  TVA-30 
appears  at  53  FR  10990-10991,  April  4. 
198& 

John  W.  Thompson. 
Vice  President,  Services. 
[FR  Doc.  88-18441  Filed  8-15-88:  8:45  am] 
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OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-61] 

Unfair  Trade  Practices;  Brazil's  Lack  of 
Adequate  Intellectual  Property 
Protection  for  Pharmaceuticals  and 
Fine  Chemicals 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Request  for  additional  public 
comments  on  possible  U.S.  actions  in 
response  to  certain  Brazilian  unfair 
trade  practices. 

summary:  Pursuant  to  the  notice  of  July 
28, 1988  (53  FR  28100),  the  Trade  Policy 
Staff  Committee  (TPSC)  is  soliciting 
comments  on  the  attached  annex.  This 
annex  contains  the  list  of  items  that 
were  published  in  the  notice  of  July  26, 
1988.  in  terms  of  the  Harmonized  System 
tariff  nomenclature  (HS). 
SUPPLEMENTARY  INFORMATION:  As 
indicated  in  a  notice  of  July  26, 1988  (53 
FR  28100),  on  July  23. 1987.  the  U.S. 
Trade  Representative  initiated  an 
investigation  under  section  302  of  the 
Trade  Act  of  1974,  as  amended  (the 
"Act"),  concerning  Brazil's  lack  of 
patent  protection  for  pharmaceuticals 


and  fine  chemicals  (52  FR  28223). 
Initiation  of  the  investigation  was  in 
response  to  a  petition  filed  by  the 
Pharmaceutical  Manufacturers 
Association  (PMA)  under  section  302(a) 
of  the  "Act"  on  June  11, 1987. 

On  July  21, 1988,  the  President 
determined  under  section  301  of  the 
"Act"  that  the  Government  of  Brazil  has 
engaged  in  acts,  policies  and  practices 
with  respect  to  the  denial  of  patent 
protection  for  pharmaceuticals  and  fine 
chemicals  that  are  unreasonable  and 
burden  or  restrict  U.S.  commerce.  The 
President  also  determined  that  he 
intends  to  take  appropriate  and  feasible 
action  in  response  to  the  Government  of 
Brazil's  policies  and  practices  and  is. 
therefore,  considering  increasing 
customs  duties  or  otherwise  restricting 
the  importation  of  products  from  Brazil. 
In  this  regard,  the  President  directed  the 
U.S.  Trade  Representative  to  hold  a 
public  hearing  on  a  list  of  products 
accounting  for  about  $200  million  worth 
of  exports  to  the  United  States  from 
Brazil.  From  this  list,  appropriate 
products  will  be  chosen  for  increased 
duties  or  other  import  restrictions. 

In  response  to  the  President's 
directive  to  the  U.S.  Trade 
Representative,  the  TPSC  will  hold  a 
public  hearing  on  a  hst  of  products 
accounting  for  about  $200  million  worth 
of  exports  from  Brazil  to  the  United 
States.  From  this  list,  appropriate  items 
will  be  chosen  for  increased  duties  or 
other  import  restrictions.  As  indicated  in 
the  notice  of  July  26. 1988,  the  TPSC  will 
hold  a  public  hearing  on  the  list  starting 
at  9:30  AM  on  September  8  (and  9  if 
necessary)  at  the  U.S.  International 
Trade  Commission,  Court  Room  A, 
Room  100.  500  E  Street.  SW. 
Washington.  DC,  20436. 

The  Harmonized  System  Tariff 
Nomenclature 

The  attached  annex  lists  those  HS 
subheadings  which  contain  the  products 
provided  for  in  the  current  Tariff 
Schedules  of  the  United  States  (TSUS) 
items  listed  in  the  annex  to  the  notice  of 
July  26, 1988.  As  was  mentioned  in  the 
July  26  notice,  due  to  changes  in  the 
tariff  nomenclature  between  the  TSUS 
and  HS.  differences  in  product  coverage 
may  occur.  Therefore,  comments  are 
being  sought  on  any  product  coverage 
discrepancies  that  may  arise. 

The  product  descriptions  for  the  listed 
HS  subheadings  are  provided  in  USITC 
publication  No.  2030  entitled 
"Harmonized  Tariff  Schedule  of  the 
United  States.  Annotated  for  Statistical 
Reporting  Purposes,  First  Edition."  This 
document  can  be  purchased  from  the 
Superintendent  of  Documents.  U.S. 


Government  Printing  Office, 
Washington,  DC,  20402,  or  reviewed  at 
the  Office  of  Executive  and 
International  Liaison,  Room  716,  U.S. 
International  Trade  Commission 
(USITC),  500  E  Street,  SW,  Washington, 
DC,  20436,  telephone  (202)  252-1141. 
Additional  mfonBatioa  concemns  the 
attached  HS-based  annex  and  its 
relationship  to  the  TSUS  based  annex  in 
the  notice  of  July  26, 1988,  also  is 
available  for  review  at  the  USITC  Office 
of  Executive  and  International  liaison. 

Public  Comments 

The  deadline  for  receipt  of  written 
comments  oa  the  HS  based  annex, 
specifically  on  the  differences  in  precise 


product  coverage  resuhing  from  the 
conversion  to  the  HS,  has  been 
extended  from  August  29, 1988,  to  the 
close-of-business  Thursday,  September 
8, 1988.  Conunents  concerning  the  TSUS 
based  amiex  and  request  to  appear  at 
the  public  hearings  are  still  required  on 
the  dates  listed  in  &e  July  26, 1988, 
notice.  All  written  comments  on  this  HS 
based  annex  shoald  be  provided  to  Ms. 
Carolyn  Frank,  Secretary  of  the  TPSC. 
Office  of  the  U.S.  Trade  Representative, 
Room  523.  600 17th  Street,  NW., 
Washington,  DC,  20506.  The  comments 
must  provide  the  following  information: 
(1)  the  name,  address  and  telephone 
number  of  tfie  party  commentkig;  (2)  the 
HS  subheadings  and  relevant  TSUS 


items  that  are  of  interest  to  the  party 

commenting;  and  (3)  an  explanation  of 

how  the  HS  based  annex  differs  in  its 

product  coverage  from  the  TSUS  based 

annex  £md  the  implications  of  such 

differences  for  the  party  commenting. 

All  written  comments  must  be  filed  in 

accordance  with  15  CFR  2006.8. 

FOR  FURTHER  INFORMATION  CONTACT. 

Questions  concerning  the  speciBc 

product  coverage  of  the  HS-based  annex 

should  be  referred  to  the  Office  of 

Executive  and  International  Liaison, 

USITC,  at  the  phone  number  listed 

above. 

Sandra ).  Kristoff, 

Chairwoman,  Trade  Policy  Staff  Ccmmittee. 
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ANNEX 


05100040 

12112000 

12119080 

13019090 

130219<i0 

13021990 

1<i041000 

15079020 

21021000 

21022040 

21022060 

25010000 

25020000 

25199050 

25281000 

25289000 

25302010 

25302020 

25309000 

28070000 

28091000 

28112100 

28112300 

28112910 

'28112920 

28112950 

28121050 


28129000 

28139010 

28139020 

28139050 

28141000 

28142000 

28151100 

28152000 

28153000 

28161000 

28162000 

28163000 

28170000 

28182000 

28183000 

28191000 

28201000 

28209000 

28211000 

28220000 

28252000 

28253000 

28254000 

28255010 

28255030 

28256000 

28257000 


28258000 

28259010 

28259020 

28259030 

28259050 

28261110 

28261150 

28261200 

28261900 

28262000 

28269000 

28271000 

28272000 

28273100 

28273200 

28273300 

28273400 

28273500 

28273600 

28273700 

28273800 

28273910 

28273920 

28273930 

28273940 

28273950 

28274100 


28274950 

28275110 

28275120 

28275905 

28275920 

28275950 

28276010 

28276020 

28276050 

28281000 

28291100 

28291900 

28299010 

28299050 

28301000 

28309000 

21^11000 

29^319000 

28321000 

28322000 

28323010 

28323050 

28331110 

28331150 

28331900 

28332100 

28332200 


28332400 

28332500 

28332600 

28332910 

28332920 

28332950 

28333000 

28334010 

28334020 

28334050 

28341010 

28342100 

28342200 

28342920 

28342950 

28352100 

28352200 

28352300 

28352400 

28352500 

28352600 

28352910 

28352950 

28353100 

28353910 

28353950 

28361000 


28362000 

28363000 

28364010 

28364020 

28369100 

28369200 

28369300 

28369910 

28369950 

28371100 

28371900 

28372010 

28372050 

28380000 

28391100 

28392000 

28399000 

28401100 

28402000 

28403000 

28411000 

28413000 

28414000 

28415000 

28416000 

28417010 

28417050 
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28418000 

28510000 

29189030 

29252010 

29335928 

29350039 

28<i19010 

29031400 

29190050 

29269027 

29335929 

29350043 

28419020 

29055910 

29201020 

29302020 

29335930 

29361000 

28419030 

29052900 

29209010 

29309010 

29339018 

29362100 

28419050 

29053950 

29213050 

29309050 

29339026 

29362200 

28421000 

29061100 

29214920 

29310050 

29339027 

29362300 

28429000 

29061350 

29214935 

29321910 

29339028 

29362400 

28432100 

29061900 

29214940 

29322910 

29339029 

29362500 

28433000 

29071940 

29221910 

29322920 

29339030 

29362600 

28439000 

29081010 

29221912 

29322950 

29339031 

29362700 

28441020 

29093030 

29221915 

29331100 

29339032 

29362800 

28442000 

29094905 

29222927 

29331935 

29339033 

29362910 

28443010 

29146920 

29224210 

29332100 

29339035 

29362915 

28443020 

29147020 

29224250 

29332920 

29339036 

29362920 

28445000 

29159050 

29224920 

29332945 

29339048 

29362950 

28461000 

29161950 

29224950 

29333927 

29343010 

29369000 

28469050 

29163915 

29225013 

29333930 

29343020 

29371000 

28470000 

29171910 

29225015 

29333935 

29343030 

29372100 

28489000 

29171925 

29225017 

29334020 

29349016 

29372900 

28491000 

29181610 

29225019 

29334025 

29349018 

29379210 

28499010 

29181650 

29225025 

29335110 

29349025 

29379220 

28499020 

29181710 

29231000 

29335150 

29349047 

29379230 

28499030 

29182210 

29242919 

29335915 

29350030 

29379910 

28499050 

29182310 

29242935 

29335920 

29350031 

29379950 

'28500005 

29183050 

29242939 

29335923 

29350033 

29381000 

28500007 

29189005 

29251920 

29335925 

29350035 

29389000 

28500050 

29189020 

29251950 

29335926 

29350037 

29391010 

30806 
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29391020 
29391050 
29392100 
29392900 
29393000 
29394010 
29394050 
29395000 
29396000 
29397000 
29399010 
29399050 
29411010 
29411020 
29411030 
29411050 
29412000 
29413000 
29414000 
29415000 
29419010 
29419030 
29419050 
29420005 
'30011000 
30019000 
30021000 


30029010 
30033910 
30034000 
30039000 
30041010 
30041050 
30042000 
30043200 
30043900 
30044000 
30045010 
30045020 
30045030 
30045040 
30045050 
30049060 
30062000 
30063050 
30066000 
31022100 
31023000 
32019010 
32029050 
32049000 
32065000 
35071000 
35079000 


37079060 
38081020 
38081030 
38082010 
38082030 
38083010 
38083020 
38084010 
38084050 
38089010 
38089020 
38109020 
38159010 
38159020 
38159030 
38220050 
38233000 
38239032 
38239033 
38239034 
38239035 
38239036 
38239039 
44091040 
44091045 
44091050 
44092040 


44092050 
44182000 
45039040 
47032100 
48010000 
48021000 
48022000 
48023020 
48023040 
48024000 
48025140 
48025190 
48025210 
48025215 
48025220 
48025290 
48025315 
48025320 
48025390 
48026010 
48026020 
48026090 
48030020 
48030040 
48041100 
48041900 
48042100 


48042900 
48043110 
48043120 
48043140 
.48043160 
48043920 
48043940 
48043960 
48044120 
48044140 
48044200 
48044900 
48045100 
48045200 
48045900 
48051000 
48052100 
48053000 
48054000 
48055000 
48056020 
48056030 
48056040 
48056050 
48056070 
48056090 
48057020 


48057040 
48058020 
48058040 
48061000 
48062000 
48064000 
48071000 
48079920 
48079940 
48081000 
48082000 
48089020 
48089040 
48089060 
48091020 
48091040 
48092020 
48099020 
48099040 
48099060 
48099070 
48099080 
48101120 
48101130 
48101190 
48101200 
48102100 
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48102900 

43173000 

-4- 
48235100 

84629900 

85229060 

<48103100 

48181000 

48235920 

85165000 

85229090 

<«81039A0 

48182000 

48235940 

85166060 

85253000 

481091<i0 

48183000 

48236000 

85167100 

85271120 

<«81099a0 

48184020 

48237000  . 

85167200 

85272140 

<t8111000 

48185000 

48239020 

85167900 

85273150 

<i8112900 

48191000 

48239065 

85181000 

85281040 

<48113120 

48192000 

48239070 

E5182100 

85281080 

<481131<40 

48193000 

48239085 

85182200 

85282000 

A8113920 

48194000 

59050010 

85182900 

85299030 

A81139<i0 

48195020 

62101020 

85183020 

85299050 

<)8114000 

48195040 

64039960 

85184020 

85352100 

48119010 

48196000 

68079000 

85185000 

85362000 

48119020 

48201020 

71131150 

65189030 

85364100 

48119040 

48201040 

71131921 

65191000 

85364900 

48119060 

48203000 

71131925 

85192100 

85438090 

48119080 

48204000 

71131929 

85192900 

87083950 

48120000 

48205000 

71131950 

85193100 

93020000 

48131000 

48209000 

71132021 

85193900 

95059060 

48132000 

48219040 

71132025 

85194000 

96100000 

48139000 

48221000 

71132029 

85199900 

48141000 

48229000 

71132050 

85201000 

48161000 

48231900 

71161010 

85202000 

^ 

48162000 

48232010 

71162010 

85203100 

'48171000 

48232090 

84151000 

85203900 

48172020 

48233000 

84198110 

85209000 

48172040 

48234000 

84252000 

85211000 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Proposed  System 
of  Records 

The  Department  of  Transportation 
(DOT)  herewith  publishes  a  proyotal  to 
create  a  system  of  records.  This  system 
does  not  duplicate  any  existing  DOT 
system. 

Any  person  or  agency  may  submit 
written  comments  on  the  profiaeed 
system  to  the  U.S.  Coast  Guard  {G- 
PXM)  ATTN:  Elaine  Sweetlaid.  2108 
2nd  St..  SW..  Washington.  DC  20593- 
0001.  Comments  must  be  received  on  or 
before  October  19, 1988,  will  be 
considered. 

If  ho  comments  are  received,  the 
proposed  changes  will  become  effective 
60  days  from  the  date  of  issuaaoe.  if 
comments  are  received,  the  comments 
will  be  considered  and  where  adopted, 
the  document  will  be  republished  with 
the  changes. 

Issued  in  Washington.  DC,  AugtMt  tt,  1MB. 
Ion  H.  Seymour, 
Assistant  Secretary  for  AdministratioB. 

The  Office  of  the  Secretary,  on  behalf 
of  the  Coast  Guard,  proposes  to 
establish  a  new  system  of  records 
subject  to  the  Privacy  Act  of  1974.  The 
record  system  is  named  the  Child  Care 
Program  Record  System  DOT/CG  634. 
This  system  will  cover  all  records 
maintained  on  children  of  active  duty 
members  of  the  uniformed  services  and 
other  Federal  employees  who  are 
enrolled  in  a  Coast  Guard  child  care 
program. 

The  purpose  of  this  notice  is  to  create 
a  system  to  include  all  registration  files 
at  Child  Development  Centers.  These 
files  contain  family  information,  medical 
records  of  the  child,  emergency  medical 
care  authorization,  field  trip  permission, 
authorization  for  release  of  child, 
eligibility  for  participation  in  state  or 
Federal  programs,  and  communication 
between  the  center  and  parents  to  be 
used  for  the  purposes  described  under 
the  appropriate  headings  in  the  attached 
copy  of  the  system  notice  prepared  for 
publication  in  the  Federal  Register. 

The  authority  for  maintenance  of  the 
system  is  contained  in  44  U.S.C.  3101 
and  14  U.S.C.  632. 

Since  the  information  contained  in  the 
system  is  supplied  by  parents  or  medical 
personnel  in  order  to  enroll  a  child  in  a 
child  care  program,  the  probable  effect 
on  the  privacy  interests  of  the  general 
public  is  minimal. 

A  description  of  the  steps  taken  by 
the  Department  to  safeguard  these 
records  is  given  under  the  appropriate 
heading  in  the  attached  copy  of  the 


system  notice  prepared  for  publication 
in  the  Federal  Register. 

The  record  system  is  maintained  to 
protect  the  health  and  safety  of  the 
children,  to  establish  the  eligibility  for 
partidpatian  in  the  Child  Care  Food 
Program,  and  to  record  communication 
between  the  center  and  the  parenti 
about  the  children.  These  are 
compatible  with  the  routine  uses  of 
reporting  medical  conditions,  preventing 
health  and  communicable  disease 
control  problems,  and  with  pioviding 
eligibility  information  to  agencies 
sponaohqg  the  Child  Care  Food 
Ftogram. 

The  purpose  of  this  report  is  to  comply 
with  the  Office  of  Management  and 
Budget  Circular  A-130,  Appendix  1, 
dated  December  12, 1985. 

DOT-CG  634 

SYSTEM  name: 

ChiM  Care  Program  Record  Syatem 

SYSTEM  location: 

At  the  facility  where  the  care  was 
provided  or  is  being  provided. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY 
SYSTEM: 

a.  Children  enrolled  in  a  Coast  Guard 
child  care  program.  Eligible  children 
include  children  of  active  duty  members 
of  the  uniformed  services  and  children 
of  Federal  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

a.  faiformation  about  the  family; 

b.  Medical  history  of  child; 

c.  AathorizatioB  for  emergency 
medical  care; 

d.  Permission  for  field  trips; 

e.  Authorization  to  release  child  to 
someone  other  than  parent; 

f.  Eetabltshment  of  eligibility  for 
participation  in  state  or  Federally 
sponsored  programs; 

g.  Communication  between  the  center 
and  parents  about  child;  and 

h.  Other  necessary  records  to  protect 
health  and  safety  of  children. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  PURPOSES  FOR  SOCH  USES: 

a.  Provided  to  Federal,  state,  or  local 
governments  and  agencies  lo  report 
medical  conditions  and  other  data 
required  by  law;  to  aid  in  preventive 
health  and  communicable  disease 
control  problems. 

b.  Provided  to  Department  of 
Agriculture  and  state  agencies  for  use  in 
determiniag  eligibility  to  participate  in 
the  Child  Care  Food  Program  (CCFP). 

c.  See  Prefatory  Statement  of  General 
Routine  Uses. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  forms  in  file  folders  or 
in  computer  file. 

RETBIEVABIUTY: 

Name  of  child. 


Files  are  maintained  in  a  secured 
filing  cabinet  or  secured  oompnter  file. 
Access  is  limited  to  authorized  center 
staff. 

RETENTION  AND  DISPOSAL: 

a.  Child's  record  file  is  destroyed  3 
years  after  date  of  last  action. 
Registration/medical  forms  may  be  sent 
to  another  shcool  or  center  if  child 
transfers.  CCFP  eligibility  records  are 
transferred  to  an  audit  file  at  the  end  of 
each  year  where  they  are  not  retrieved 
by  child's  name.  Audit  records  are 
destroyed  after  3  years  or  after  audited, 
whichever  is  sooner. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

System  Manager:  Chief,  Office  of 
Personnel,  Department  of 
Transportation,  United  States  Coast 
Guard  Headquarters,  2100  2nd  Street, 
SW..  Washington.  DC  20593-0001. 

NOTIFICATION  PROCEDURE: 

a.  Written  request  or  personal  visit  to 
the  child  care  center  which  provided 
care. 

b.  Written  request  to  Commandant 
(G-TIS).  U.S.  Coast  Guard.  2100  2nd 
Street  SW..  Washington.  DC  20593-0001 

Proof  of  identity  may  be  required  prior 
to  permitting  access  to  records.  Written 
request  should  include  full  name  of  the 
individual  requestor  and  the  full  name  of 
the  child  whose  records  are  requested. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedure. 

COWItSflMO  RSCORD  PROCEDURES: 

Same  as  Notification  Procedure. 

RECORD  SOURCE  CATEGORtES: 

Parents  or  medical  personnel  familiar 
widi  the  child's  medical  history. 

[FR  Doc.  88-18517  Filed  8-15-88;  8:45  am) 
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Coast  Guard 
[CGD  88-463] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
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L.  92^63;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  the  eighteenth  meeting 
of  the  Houston/Galveston  Navigation 
Safety  Advisory  Committee.  The 
meeting  will  be  held  on  Thursday, 
September  29, 1988.  in  the  conference 
room  of  the  Houston  Pilots  Office,  8150 
South  Loop  East,  Houston,  Texas.  The 
meeting  is  scheduled  to  begin  at 
approximately  9:30  a.m.  and  end  at 
approximately  1:00  p.m.  The  agenda  for 
the  meeting  consists  of  the  following 
items: 

1.  Call  to  Order. 

2.  Presentation  of  the  minutes  of  the 
Inshore  and  Offshore  Waterways 
Subcommittees  and  discussion  of 
recommendations. 

3.  Discussion  of  previous 
recommendations  made  by  the 
Committee. 

4.  Presentation  of  any  additional  new 
items  for  consideration  of  the 
Committee. 

5.  Adjournment 

The  purpose  of  this  Advisory 
Committee  is  to  provide 
recommendations  and  guidance  to  the 
Commander,  Eighth  Coast  Guard 
District  on  navigation  safety  matters 
affecting  the  Houston/Galveston  area. 

Attendance  is  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

Additional  information  may  be 
obtained  from  Commander  G.A.  Bird, 
USCG,  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (oan).  Room  1141, 
Hale  Boggs  Federal  Building,  500  Camp 
Street,  New  Orleans,  LA  70130-3396, 
telephone  number  (504)  589-6232. 

Dated:  August  10. 1988. 
Robert  T.  Nelson, 

RearAdmiroL  U.S.  Coast  Guard.  Chief,  Office 
of  Navigation  Safety  and  Waterway  Services. 
(FR  Doc.  88-18518  Filed  8-15-88;  8:45  am) 
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(CGD  88-064] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee;  Inshore 
Waterway  Management  Subcommittee 
IMeeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the  Inshore 
Waterway  Management  Subcommittee 
of  the  Houston/Galveston  Navigation 
Safety  Advisory  Committee.  The 
meeting  will  be  held  on  Thursday, 
September  8, 1988,  at  the  West  Gulf 
Maritime  Association,  1717  East  Loop, 


Suite  200,  Houston,  Texas.  The  meeting 
is  scheduled  to  begin  at  approximately 
10:30  a.m.  and  end  at  12:00  p.m.  The 
agenda  for  the  meeting  consists  of  the 
following  items: 

1.  Call  to  Order. 

2.  Discussion  of  previous 
recommendations  made  by  the  full 
Advisory  Committee  and  the  Inshore 
Waterway  Management  Subcommittee. 

3.  Presentation  of  any  additional  new 
items  for  consideration  to  the 
Subcommittee. 

4.  Adjournment 

Attendance  is  open  to  the  public.  With 
advance  notice,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Prior  to  presentation  of  their 
oral  statements,  but  no  later  than  the 
day  before  the  meeting,  members  of  the 
public  shall  submit,  in  writing,  to  the 
Executive  Secretary  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  the  subject  of  their 
comments,  a  general  outline  signed  by 
the  presenter,  and  the  estimated  time 
required  for  presentation.  Individuals 
making  the  presentation  shall  also 
provide  their  name,  address,  and,  if 
applicable,  the  organization  they  are 
representing.  Any  member  of  the  public 
may  present  a  written  statement  of  the 
Advisory  Committee  at  any  time. 

Additional  information  may  be 
obtained  from  Commander  G.A.  Bird. 
USCG,  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (oan).  Room  1141. 
Hale  Boggs  Federal  Building,  500  Camp 
Street,  New  Orleans,  LA  70130-3396. 
telephone  number  (504)  589-6232. 

Dated:  August  10, 1988. 
Robert  T.  Nelson, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief  Office 
of  Navigation  Safety  and  Waterway  Services. 
[FR  Doc.  88-18519  Filed  8-15-88:  8:45  am) 
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[CGO  88-065] 

Houston/Qalveston  Navigation  Safety 
Advisory  Committee;  Offshore 
Waterway  Management  Subcommittee 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Offshore  Waterway  Management 
Subcommittee  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee.  The  meeting  will  be  held  on 
Thursday,  September  8, 1988,  at  the 
West  Gulf  Maritime  Association,  1717 
East  Loop,  Suite  200,  Houston,  Texas. 
The  meeting  is  scheduled  to  begin  at 


9:00  a.m.  and  end  at  10:30  a.m.  The 
agenda  for  the  meeting  consists  of  the 
following  items: 

1.  Call  to  Order. 

2.  Discussion  of  previous 
recommendations  made  by  the  full 
Advisory  Committee  and  the  Offshore 
Waterway  Management  Subcommittee. 

3.  Presentation  of  any  additional  new 
items  for  consideration  by  the 
Subcommittee. 

4.  Adjournment. 

Attendance  is  open  to  the  public.  With 
advance  notice,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Prior  to  presentation  of  their 
oral  statements,  but  no  later  than  the 
day  before  the  meeting,  members  of  the 
public  shall  submit,  in  writing,  to  the 
Executive  Secretary  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  the  subject  of  their 
comments,  a  general  outline  signed  by 
the  presenter,  and  the  estimated  time 
required  for  presentation.  Individuals 
making  the  presentation  shall  also 
provide  their  name,  address,  and.  if 
applicable,  the  organization  they  are 
representing.  Any  member  of  the  public 
may  present  a  written  statement  to  the 
Advisory  Committee  at  any  time. 

Additional  information  may  be 
obtained  from  Commander  G.  A.  Bird, 
USCG.  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (oan).  Room  1141, 
Hale  Boggs  Federal  Building,  500  Camp 
Street,  New  Orleans,  LA  70130-3396. 
telephone  number  (504)  589-6234. 

Dated:  August  10. 1988. 
Robert  T.  Nelson, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief  Office 
of  Navigation  Safety  and  Waterway  Services. 
[FR  Doc.  88-18520  Filed  8-11-88;  8:45  am] 
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Research  and  Speciai  Programs 
Administration 

Appiications  for  Renewai  or 
Modification  of  Exemptions  or 
Appiications  To  Become  a  Party  to  an 
Exemption;  Vanchem,  Inc.,  et  aL 

agency:  Research  and  Special  Programs 

Administration,  DOT. 

action:  List  of  applications  for  renewal 

or  modification  of  exemptions  or 

application  to  become  a  party  to  an 

exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
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CFR  Part  107.  Sidjfnrt  B),  notice  n 
hereby  given  Aat  tbe  Office  of 
Hazardous  Materials  Tranipertation  has 
received  the  applications  described 
herein.  This  notice  it  abbreviated  to 
expecfite  docketng  and  pabtic  nodoe. 
Because  tbe  sections  affected,  modes  of 
transportatioa,  and  the  netaHe  of 
application  have  been  ahofwn  in  eadier 
Federal  Register  pubttcationa,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  applicatioa  are  for 
extension  of  the  exemption  tenns  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  pack^giqg  design  changes. 
additional  au>de  of  transportation,  etc.] 
they  are  described  in  ibotootes  to  the 
application  nuoibers.  Application 
numbers  with  the  suffix  "X"  denote 
renewal;  ^plication  numbers  with  the 
suffix  "P"  denote  party  to.  These 
appUcations  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  procesaiag. 
date:  Cammeot  period  closed  Attgust 
30,1968. 

ADDHess:  CommentB  to:  Dockets 
Brandt.  Research  and  Special  Programs, 
Admims^ation.  U.S.  Department  of 
Transportatioa.  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  nunber  and  be  submitted  in 
triplicale. 

FOR  nfRTHER  MPORMATKm  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch. 
Room  8428.  Nawif  Buikhng.  400  Tlh 
Street.  SW.  Washington,  DC. 


Applica- 
tion No. 


3768-X 
4052-X 

6267-X 

6293-X 
6293-X 
6349-X 

esee-x 

653a-X 
6922-X 
8871-X 

7052-X 

7466-X 
7648-X 
771 9-X 

784&-X 

8023-X 


Applicant 


Vanchem,  Inc.,  Lockport,  NY 

Boeing  Commercial   Airplanes, 

Seattle.  WA  ' _.. 

HyopQtocn     Cnenctf     Goip., 

Marietta,  GA 

Olin  Corp.,  East  Alton,  IL 

Hercutes.  tac.  mtrnngmn,  OE  _ 
Airco    Industrial    Gaaes,    New 

Jersey,  NJ „ 

E.I.  <lu  Pont  <le  Nemours  ft  Co., 

Inc.,  WinunglBn,  OE ..» . -_^ 

Hanco       International,       Inc., 

Halocartxx)     fVodocts     Coip.. 

North  Augusta.  SC _.. 

ChaM  Seniioa,  tnc.  Weal  Ctas- 

lar,  PA« 

Maxal  Corp.  of  Aneaca.  Fm 

Lawn,  NJ _.. 

Firmenidi  Inc..  Princeton,  NJ 

Sunwest  Aviation,  Ogden,  LfT...- 
TuTNer  Co.  of  Cooper  Qi«ip, 

£yes"*aM,  II 

Wabsr  Arcratt,  4nc  SMtartk, 

CA 

Acurex  Corp.,  Mountain  View, 

CA _ 


Re- 
newal 
of 


3768 

4052 

8267 
6293 
8293 

634B 

6389 


6922 

6871 

7052 
7466 
7648 

771« 

7840 

6023 


Applica- 
tion No. 


8080-X 
8431 -X 
8445-X 
•450-X 

8451 -X 
8451-X 

8526-X 

8526-X 

B554-X 
8723-X 

8723-X 
8861 -X 

891 3-X 
9052-X 

9228-X 

9253-X 

9262-X 

9286-X 

9290-X 

9307-X 

931 6-X 
9323-X 

9421-X 
961 6-X 


9623-X 
fl6Z3-X 


9623-X 

9643-X 

9649-X 

9655-X 

9657-X 

9659-X 
971 6-X 

9816-X 

9858-X 

9960-X 


ApptCMt 


Occidental  Chemical  Corp., 
Dallas.  7X  • 

The  Dow  Oiaaiieal  Co.  Mid- 
land. Ml 

Aqua-Tach,  Inc.,  Port  Washing- 
ton, Wl _ _ 

ADartic  Raaaarch  Coip., 
C«nden,  AR  • 

Stresau  Laboratory,  hac 
Spooner,  Wl _ _ 

Schlumberger  Pertoraling  sid 
Testing  Center,  Roaharon, 
TK  • 

Tbe  ServiceMaster  Co.,  L-P, 
Downers  Grove,  II 

Natiorwl  Starch  and  Chemical 
Ooip.,  BriSgsiwSar,  HJ 

IRHX3,  Inc.,  SM  Lake  Gily,  UT.. 

Pacific  Powder  Co,  Olynipia. 
WA 

Paoco,  Inc.,  Tenino  WA ...._ 

Hoover  QtauQ,   Inc  Pualiiui, 

Eurotainer,  SA..  Paris.  France-. 

Chemical  HandKng  Equipment 
Ce..  ♦nc.,  Toledo,  OH  • 

SotCham  rnWuiiiia  Chemical 
Oo,  inc.,  Saato  Fe  Spi«S>> 
CA 

Wiva  Verpdddngen  B.V.,  Cos- 
lemoui,  Nevievianos 

GeertBrt  tnduatnes.  Irtc  fort 
Wort^  TX 

Sonoco  Fibre  Drum  Inc,  Lom- 
bard, «.....„ 

Mauser  Packaging,  Limited, 
Litchfield,  CT 

Better  MetfKMte.  Inc.  Pstenon, 
NH 


Ruoroware  Inc.,  Chaska,  MN  ''_. 

U.S.  Department  t^  Defense, 
F^ls  Ctttflck,  VA 

Taytor-Wharton  Oinaian  «l 
Harsco  Corp..  Harnsttug. 
PA» _ 

James  Russ^  Cngiriewiiiu 
Works,  Inc.,  Boston  (Dor- 
chester), MA 

Atlas  Powder  Co.,  OaNas,  TX 

ETI  EupkMiwas  TeettnotogiBS 
intemalional  ItK..  WWwjnglon. 

Buckley  Po»»der  Co.,  Engle- 
wood,  CO 

Eastman  Kodak  Co..  Roches- 
ter, NY 

U.S.  Department  of  Delaaaa, 
Falls  Church,  VA 

CtMwon  USA.,  lac,  EL  8e- 
gundo,  CA 

Noranda  Sdes  Corp.,  Toronto, 
Ont _ _... 

Composrtek  Corp.,  Brea,  CA 

Comdyne  I,  Inc.,  West  Liberty, 
OH  • 


Anrex  ChetMcal  Co,  Inc.  Bing- 
hamton,  NY 

Fomo  Products,  Inc,  Norton, 
OH".._ _ 

Youth  With  A  MiMiON.  Sitsnt, 
OR  " 


Re- 


al 
axecnp- 


8080 
8431 
8445 
8450 

8451 

8«S1 

8526 

8526 
8S64 

8723 
8723 

8661 
8913 

9052 

0228 

9293 

8262 

B286 

8290 

8307 
9318 

8323 
9421 


9616 
9623 


8623 
8623 

9643 

9649 

B65S 

9057 
8859 

8716 

8816 

98S8 

8960 


■  To  authorize  an  increase  in  the  votumetric  cs- 
padly  to  35  SMd  ounces  and  a  ctiange  In  the  Proper 
Shming  Mama  to  Ni>uguii. 

*  To  authorize  an  alternative  raethod  of  packaging 
for  rashippars  who  are  returning  the  materia  to  the 
hokler  a<  the  eDsmpdon. 

*  To  authorize  renewal  and  an  altorriatiwo  sparger 
pipe  system  tor  the  tar*  car  tanks. 


*  To  authorize  Irariaport,  in  the  applicanrs  v^ii- 
des,  of  eoalainars  ol  roeliet  motors  asihn  tw  desig- 
nated shvpmg  aiea. 

'To  au9iorize  an  additksnal  packaging  described 
as  a  2  X  15  inch  Sctwdule  80.  seamless  staintess 
steel  pipe. 

*  To  authorize  modifnation  of  ttw  noetal  frame 
contaiiwng  a  polyethylene  tank. 

''  To  aalheriee  nanawri,  «»  use  of  1/4  inch  riweu, 
instead  of  1/4  jech  boitK,  as  an  altamative  means  of 
joining  the  polyetfiylene  tank  components  and  cargo 
vessel  as  addiiawBl  mode  ol  tranaportakon 

■  To  autMRze  dalotwn  ¥  ihe  pwwision  Ihat  re- 
quires fraction  toughness  testing. 

■  To  authwize  the  use  of  6061-19  aluminum  liners 
in  additiofi  to  tl»  omrmrt  6351-118  ^lainuai  liaers. 

■<>  To  auttiorize  a  change  of  improper  refereooe  to 
2P  containers,  an  increase  in  equilibnurn  pressure  of 
the  lading  at  130  degrees  Fahwnhott  from  160  psig 
to  I7D  paig  an  incMase  in  the  toM  weight  of  the 
package. 

■  ■  To  extend  an  exemption  originally  issued  on  an 
emergenoy  basis  to  authonaa  carnage  onboard  a 
passenger  carrying  aircraft  of  a  amw  quantity  of  a 
flammable  hqukJ  contained  in  a  satety  lamp. 


Applica- 
tion Mo. 


5600-P 

7052-P 

7052-P 
7052-P 

7052-P 

7876-P 
7946-P 

8141-P 

8239-P 

8523-P 

871 6-P 

8978-P 

9066-P 

9181-P 

9212-P 

9271 -P 

9688-P 

9785-P 


Applicanl 


Corp, 


Park. 


Bandgap     Techndogy 

BroomfieU,  CO 

Beta  Phase,  Inc.  Mealo 

CA.._ 

3M,  St.  Pbm,  MN » 

tons,  tMMham.  MA 

Hitachi-MaxeN,     lid,     Totyo. 
Japan- 


MWinckrodt,  Inc,  Paris,  KY 

Imeging  tmA  Sensing  Technolo- 
gy Corp.,  Horsehead,  NY 

Whittaker-Yardney  Power  Sys- 
teois.  VUaMwm,  MA 

Imaging  and  Sensing  Tectmok)- 
gy  Corp.,  Horseheads,  NY 

CCR/SATI,  Paris  La  I3efense, 
France _ 

WHttakar-Yardney  Power  Sys- 
taais,  Walttwm.  MA _. 

Whittaker-Yardney  Power  Sys- 
tems, Pawcatuck,  CT 

Volkswagen  of  America,  Inc., 
Troy,  Ml 

Whittaker-Yardney  Power  Sys- 
tems, Waltham,  MA 

Island  Gases  Limited,  CtwiliBiv 
Sled  St  Croix  U.S.,  VI  ...„ „.. 

Flonda  East  Coast  Railway  Co., 
St.  Augustine,  FL 

Whitlaker-Yardney  Power  Sys- 
tems, Waltham,  MA 

Zim-American  Israeli  Shipping 
Co.,  Inc.,  New  York.  NY 


Parties 

to 
exemp- 

lian 


5600 

7052 
7052 

7<S2 

7052 
7876 

7946 

8141 

8239 

8523 

8716 

8978 

9066 

9181 

8212 

9271 

8688 

9785 


Tliis  notice  of  receipt  of  appHcations 
for  renewal  of  exemptions  and  for  party 
to  an  exeaiption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportation 
Act  (48  U.S.C  1806:  49  CFR  1.53(e)]. 

Issued  in  Washington,  DC,  on  August  8, 
190B. 

J.  Siuamaa  Hadge^ik, 

Chief,  Exemptions  Bnmch,  Office  of 
Hazardous  Materials  TransportatioH. 

(FR  Doc.  86-1M61  Filed  8-15-68;  8:45  am] 
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Applications  for  Exemptions;  Ttiermex      hereby  given  that  the  Office  of                     address:  Comments  to:  Dockets 
Energy  Corp.                                                    Hazardous  Materials  Transportation  has      Branch,  Research  and  Special  Programs. 

'^^szT^r'-''-''-'-'  ^^^^^^s^^z^s:^^or   ^^Z^^^l^sS^TSil^S^. 

ACT.OH:Ustof applicantsfor                         ;:';tferirdS^^^^^                            ao^arnltrera'^Jrst    tt  d 
«''«'"Pt'0"«-                                                       the  "Nature  of  AoDlination"  nortinn  nf          «PPj.'cat.on  number  and  be  submitted  m 

summary:  In  accordance  with  the                the  table  beltfw  as  follows:  1  Motor                     o.»~eo  .»..=«-„.«^  ^«^.^ 
procedures  governing  the  application           ):«»>'*=1«-  2  »«  » ^t''  '  ^^^°  ^'''"''  *        rZ^^^  information  contact: 
for.  and  the  processing  of.  exemptions          Car«o^)nly  aircraft.  5  Passenger-                   Copies  of  the  applications  are  available 
from  the  Department  of  Transportation's      carrying  aircraft.                                             for  -nspection  in  the  Dockets  Branch. 
Hazardous  Materials  Regulations  {49            DATE  Comment  period  closes                        J"""!  ^JS'  ^f'f  B^'lding  400  7th 
CFR  Part  107,  Subpart  B),  notice  is                September  14. 1988.                                         ^''^^*'  ^^-  Washington.  DC. 

New  Exemptions 

Applicatkyi  No. 

Appticant 

Regulation<s)  affected 

Nature  of  exemption  thereof 

10008-N 

Tliwirtex  Energy  C<xporation,  Dallas, 

TX. 
CECO  Equipment.  Inc.,  KilgofB,  TX 

aSA-GEIGY     Cofporation,     Ardsley, 
NY. 

Structural     Composites.     Indu,stries, 
Pomona,  CA 

Allwaste,  Staffofd,  TX 

49  CFR  172101   175  3 

To  auttxxize  shipment  of  Detooatmg  cord,  Oass  A  explosive 
t>y  air.  (mode  4) 

To  autttorize  shipment  of  oil  vyell  treatir>g  compounds,  classed 
as  Flammat)le  liquid.  Corrosive  material  or  Combustibte  liquid 
in  non-DOT  Specification,  60  or  110  gallon  capacity  tanks 
nxxjnted  on  a  truck  chassis,  (mode  1) 

To  auttxxize  shipment  of  an  Organophosphorus  Pesticide 
Liquid,  n.o.s.,  classed  as  Poison  8  in  a  non-DOT  Specifica- 
tion potyethyter>e  portaljte  tank. 

To  auttxxize  manufacture  marking  and  sale  of  non-DOT  Speci- 
fication fiber  reinforced  plastic  cylinders  for  tf>e  shipment  of 
certain  compressed  gases,  classed  as  Nonflammable  gas 
(modes  1,2,  3,4) 

To  authorize  shipment  of  a  matenal  described  as  Corrosive 
solid,  n.o.s.,  dassed  as  Corrosive  matenal,  in  a  rKX>-DOT 
Specification,  roll-off  container  canned  on  a  tractor  trailer 
tnjck. 

To  authorize  shipment  of  Anvnoma,  antiydrous.  classed  as 
Nonflammable  gas,  in  non-DOT  Specifk:ation  pressure  ves- 
sels described  as  heat  pipes.  (n>ode  1) 

To  authorize  the  use  of  a  non-DOT  Specification  salvage 
cyfinder  to  overpack  and  transport  damaged  or  leaking 
packages  of  vsuious  hazardous  matenals.  (mxxle  1) 

To  authorize  shipment  of  Chromic  acid  crystals,  described  as 

chromic  ackl,  solid  and  clas.sed  as  Oxklizer,  in  a  non-DOT 

Specifkation,  lined  polypropytene  bulk  bag.  (modes  1,  2.  3) 
To  auttvxize   shipment  of   liquid   and  semi-solid   hazardous 

waste  materials  and  mixtures,  classed  as  Flammatile  liquHi. 

Corrosive  matenal  or  Poison  B,  in  a  norvDOT  Specification 

cargo  tank,  (mode  1) 
To  auttxxize  shipment  of  Helkim,  refrigerated  liquid,  classed  as 

Nonflammable  gas,  in  a  non-DOT  Specification  container, 

similar  to  a  DOT  Specifk:ation  MC-336  cargo  tank  (modes 

1,3) 
To  auttxxize  shipment  of  Dimethyl  sulfate,  classed  as  Corro- 
sive material,  in  DOT  Specification  112A400W  tank  cars. 

(mode  2) 
To  authonze  shipment  of  Hydrochlonc  acid  and  Sulfunc  acid. 

tx)th  classed  as  Corrosive,  and  Nitnc  acid  (over  40%). 

dassed^as  Oxidizer,  in  a  compartmented  DOT  Specification 

MC  312  cargo  tank,  (mode  1) 
To  auttxxize  manufacture,  marking  and  sale  of  non-IX3T  spea- 

fication  portable  tanks,  enclosed  in  a  frame  or  skid  mounted. 

for  shipment  of  liquefied  helium   and   hquefied   hydrogen. 

classed  as  flammable  gas.  (modes  1.2.3) 

1001 7-N 

49  CFR  173.119(a)(2),  173.1 19(m)(4), 
173.245(a)(4),  178.81. 

49  CFR  173.359 „ 

49    CFR    173.302(a)(1),    173.304(a), 
(d),  175.3. 

49  CFR  173  245b(a)(10) 

10018-N 

10019-N  

10020-N 

10021-N 

Thermacore,  Inc.,  Lancaster,  PA 

49  CFR  173  304 

10022-N  

Union  Cartwte  Corporation,  Linde  Di- 
vision Danbury,  CT. 

American  Chrome  &  Chemicals  Inc., 
Corpus  Christi,  TX. 

V.  E.  Enterprises,  Inc.,  Springer,  OK 

Japan  Oxygen,  Inc,  Long  Beach,  CA ... 

E.  1.  Du  Pont  De  Nemours  &  Compa- 
ny, Inc.,  Wilmington,  OE. 

Thompson-Hayward   Chemical   Com- 
pany, Kansas  City,  KS. 

Universal  Cryogenics  Corporation.  Al- 
tHjrtis,  PA. 

49  CFR   173.119,   173.245,   173.246, 
173.247,          173.251,         173.264, 
173.273,         173.302,         173.304, 
173.328,  173.34(a)(1),  173.346. 

49  CFR  173  164 

10023-N 

10024-N  

49  Ct-H  173.119(a),  (m),  173.245(a), 
173.346(a),   178.341-5.   178.342-3, 
178.343-5. 

49  CFR  173  318 

10027-N 

10028-N 

49  CFR  1 73  255(a)(4) 

10029-N 

49  CFR  173  268(a) 

10031-N 

49  CFR   172.293,   173.318,   173320, 
176.30,  176.76(h). 

Note. — The  num 
Arbel-Fauvet-Rail 
the  July  15. 1988  F 
136  (New  Exempli 

This  notice  of 
for  new  exempti 
accordance  with 
Hazardous  Matt 
Act  (49  U.S.C.  If 

ber  9999-N  assigned  to                  Is 
which  was  pubhshed  in             1986 
sderal  Register  Vol.  53,  No. 
ons)  is  changed  to  10032-N.       J.  St 
receipt  of  applications         Chit 
ons  is  published  in                Haz 
Part  107  of  the 

;rials  Transportations           1™ 
)06;  49  CFR  1.53(e)).               bilu 

sued  in  Washington,  DC,  on  August 

, 

zanne  Hedgepeth. 

'/,  Exemptions  Branch.  Office  of 
ardous  Materials  Transportation. 

Doc.  88-18462  Filed  8-15-88:  8:45  ar 

8.           UNITED  STATES  INFORI«ATION 
AGENCY 

1989-90  Fulbright  Teacher  Exchange 
Program 

.                 The  United  States  Information  Agency 
"'             announces  the  1989-90  Fulbright 
Teacher  Exchange  Program, 

VOL 

3tM4                      Federal  Register  /  Vol.  53.  No.  156  /  Tuesday,  August  16.  1988  /  Notices 

Applications  are  invited  from                       English  speaking  cormtries.  USIA  cannot     presently  planned  in  Italy  and  the 
elementary  arid  secondary  Bchool                fnarantce  that  a  partitnriaT  program  will       Netherlands.  Participants  in  seminars 
teachers  and  a<knaMstraton  and  oolfege       be  in  a  given  year.  Subject  to  the                  may  be  provided  with  transportation, 
faculty  to  teach  in  sdKwls  or  colleges  or      availability  of  Federal  funds  and  the            room  board,  and/or  tirfition.  depending 
to  attend  seminars  abroad  under  tbe            cooperation  of  foreign  nations  we                 on  the  program.  Applications  for  the 
Mutual  Educational  and  Cultural                  anticipate  having  programs  in                       1989-90  competition  must  be  submitted 

53 

ISS 

(Fulbright)  Act  of  1961.  Not  all                      Argentina.  Belgium/Luxembowrg,  Brazil.       by  October  15,  Iflflfl.  The  application 
,,,,, _; r  ,,-.-.i:,,,._-i«  .._.,  ,.i:„:i,i,.  r,.„           r* A^  r^:i«  /^i.i i.»iii; n    r*>..»     .                      nnrWpt  ia  rtinfipnairvsitf^  in  AimMt  nnd 

categories  ol  applicants  are  eligible  lor        Canada.  tJiHle.  Coronrtrra.  Cyprus.                 pdmei  »  ihhimiuiumiiuu  ui  ni^jioi  aiiu 

exchange  or  seminar  positions  with  all         Denmark.  Federal  Republic  of  Gemany.      September.  Further  information  should 

countries.  EligibHity  requh-ements                 France.  Hungary.  Iceland.  Italy.  Mexico.       be  requested  from  the:  Fulbright  Teacher 

include:  (1)  U.S.  citizenship;  (2)                    The  Netherlands.  Norway.  Panama.  The      Exchange  Progjaui,  E/ASX,  United 

bachelor's  degree;  (3)  three  years  of  full-      Philippines,  Senegal.  South  Africa,                Stales  Information  Agency,  301  4th  St. 

time  teaching  experience  for  teaching           Switzerland,  and  United  Kingdom.                S.W..  Washington.  DC  20547.  (202)  485- 

positions;  two  years  full-time  teaching          Usually,  U.S.  and  foreign  teachers                ^555. 

experience  for  seminar  positions;  (4)             exchange  teaching  positioos  for  one             Warren  Obluck. 

current  full-time  employment  in                    academic  year.  U.S.  and  foreign  teachers     Deputy  Director.  Office  of  Academic 

appropriate  subject  areas  and  at                    continue  to  receive  a  salary  from  their          Programs. 

appropriate  teaching  level  for  which             home  institutions.  A  hmited  number  of         Date:  August  8,  t988. 

application  is  made;  and  (5)  fluency  in          one-way  teaching  assignments  are  also        jFR  Doc.  88-1B481  Filed  8-15-88;  8:45  ami 

1 

5 
8 

foreign  languages  for  certain  non-                  available.  In  addition,  seminars  are               bilunq  code  t23(M)i-M 

A  G 

( 

1988 


UMI 


30905 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put>lished 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552t>(e)(3). 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  August  15.  22,  29,  and 

September  5, 1988. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  August  15 

Monday,  August  15 

2.00  p.m. 
Briefing  on  Center  for  Nuclear  Waste 
Regulatory  Analysis  (CNWRA)  (Public 
Meeting). 

Tuesday,  August  16 

2.-00  p.m. 
BriePing  on  Maintenance  Workshop  (Public 
"    Meeting). 


Federal  Register 

Vol.  53.  No.  158 
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3:30  p.m. 
AITRrmation/Discussion  and  Vole  (Public 
Meeting]  (if  needed). 

Week  of  August  22 

Tentative. 

There  are  no  meetings  scheduled  for  the 
Week  of  August  22. 

Week  of  August  29 

Tentative. 

There  are  no  meetings  scheduled  for  the 
Week  of  August  29. 

Week  of  September  5 

Tentative. 
Wednesday,  September  7 

lOKK)  a.m. 
BrieHng  on  Proposed  Rule  on  Degreed 
Operators  (Public  Meeting). 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

ADDITIONAL  INFORMATION:  Affirmation 
of  "Amendment  of  Commission 
Regulations  on  Ownership  of  Securities 
by  Certain  NRC  Employees  and  on 


Acceptance  of  Food,  Refreshments,  and 
Travel  Expenses  From  Outside  Parties" 
(Public  Meeting)  was  held  on  August  11. 

Note. — ^Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECOROINGV— (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 

information:  William  Hill  (301)  492- 

1661. 

William  M.  Hill.  Jr.. 

Office  of  the  Secretary. 

August  11. 198a 

(FR  Doc.  88-18812  Filed  8-12-88;  2:43  pm| 

BILUNQ  COOE  7SM>-01-M 
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Corrections 


FMoral  Rogistar 
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UMI 


This  section  of  ttw  FEDERAL  REGISTER 
contains  editonal  corractionft  of  praviouaiy 
published  Presidential,  Rule.  Proposedi 
Rule,  and  Nbtlce  documents  and  volumes 
of  \ha  God»  of'  Fadand  Rayiiations. 
These  corractiona  ara  praparadi  tiy  the 
Oifica  of  the  Federal  Ragistar;  Ageney^ 
prepared  correctians.  ara  Issued  as  aigiMd 
documents  and  appear  In  tha  appropriate 
document  categories,  elsewtiere  In  ttie 
issue. 


DEPARTMENT  OF  DEFENSE 
Depaiinnnt  o<  ttm  Navy 

Patent  Licenses;  Pennwalt  Cbrp. 

Correction 

In  notice  document  88'17t06  beginning 
on  page  28681  in  the  issue  ofFddayt  ]uly 
29, 1988,  make  the  following  correction: 

On  page  28681,  in  the  third  column, 
under  aUMMAfrf,  in  the  seventh  line, 
"4,469,967"  should  read  "4,489,978". 

anxiNa  cooc  isomi-o 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  23, 25. 27, 29, 91, 121, 
125,  and  135 

[Dodtat  No.  25530;  Amdt  Noa.  23-35, 25-65, 

27-22,  29-25, 91-204, 121-197, 125-10, 135- 

261 

[RIN  2120-AC48] 

Cockpit  Voice  Recorders  (CVR)  and 
Flight  Recorders 

Correction 

In  rule  document  88-15179  beginning 
on  page  26134  in  the  issue  of  Monday, 
July  11, 1988,  make  the  following 
corrections: 

1.  On  page  26139.  in  the  first  column, 
in  the  sixth  complete  paragraph,  in  the 
first  line,  insert  "not"  after  "are". 

2.  On  page  26142,  in  the  first  column, 
in  the  fourth  complete  paragraph,  in  the 
second  line,  "has"  should  read  "have". 

PART  29— [CORRECTED] 

S  29.1459    [Corractad] 

3.  On  page  26145,  in  the  second 
column,  in  §  29.1459(a)(5),  in  the  fifth 
line,  "date"  should  read  "data". 


PART  91— [CORRECTED! 

S  91.35    [CorrectadI 

4.  On  the  same  page,  in  the  third 
column,  in  §  91.35(b),  in  the  fifth  line, 
"seats  ar"  ahoiild  read  "seats,  of;  and  in 
§  91.35(c).  in  the  third  Una. 
"continuously"  was  misspelled. 

Appendix  E— [Corrected] 

5.  On  page  26146,  ^ipeodix  E  is 
corrected  as  follows: 

a.  In  the  first  column,  in  the  19th  entry, 
"Spoiler-Speedbrake  CDiscrete)"  should 
read  "Spoiler/Speedbrake  (Discrete)". 

b.  In  the  second  column,  in  the  eighth 
entry,  in-  the  first  line,  "useable"  was 
misspelled. 

c.In  the  third  calumn.  in  the  second 
entry,  in  the  first  line,  "ks>"  ahouM  Dead 
"kts." 

d.  fii  the  fifth  column,  ia  the  2nd.  9th 
through  13th.  andlSth  thcough  17th 
entries,  remove  the  period  after  the 
percent  sign;  and  in  the  7th  entry, 
remove  the  period  after  the  degree  mark. 

Appendix  F— [Corrected] 

6.  On  the  same  page,  in  Appendix  F,  in 
the  second  column,  in  the  fourth  entry, 
"350""  should  read  "360'". 

PART  121— [CORRECTED] 

Appendix  B— [Corrected] 

7.  On  page  26147,  in  Appendix  B, 
make  the  folloMdng  corrections: 

a.  In  the  second  column,  in  the  third 
entry,  "1.2  d"  should  read  "1.2  Vp". 

b.  In  the  same  column,  in  the  sixth 
entry,  "-75'"  should  read  "±75'". 

c.  In  the  third  column,  the  eighth  entry 
should  read  ±2%. 

d.  In  the  fifth  column,  in  the  2nd,  4th. 
6th,  and  8th  entries,  remove  the  period 
at  the  end  of  the  entries. 

8.  On  page  26148,  in  Appendix  B,  in 
the  second  column,  in  the  next  to  last 
entry,  "0-200  NM"  should  read  "0-200 
NM;" 

PART  125— [CORRECTED] 

§125.225    [Corrected] 

9.  On  page  26149,  in  the  first  column, 
in  S  125.225(b)  introductory  text,  in  ihe 
15th  line,  "with"  should  read  "within". 


10.  On  the  same  page,  in  the  third 
column,  is  S  125.225(1),  m  the  third  line, 
"paragraph"  should  read,  "paragraphs". 

11.  On  page  26150,  in  Appendix  D,  in 
the  fifth  coinmn,  in  the  2nd,  8th  throiigh 
10th,  15,  and  20th  entries,  remove  the 
period  at  the  end  of  the  entries;  and  in 
the  4th  entry.  "0;5."  should  read  "0.5"". 

12.  On  page  26151,  in  Appendix  D,  in 
the  second  column,  in  the  next  to  last 
entry,  "0-200  NW  ^ould  r8ad"9'200 
NM;". 

PART  135— [CORRECTED] 

Appendix  B— [Corrected] 

13.  On  page  26152,  in  Appendix  B,  in 
the  fifth  column,  in  the  3rd,  4th,  7th.  8th. 
13th  and  14th  entries,  remove  the  period 
at  the  end  of  the  entries;  also,  in  the  12th 
entry,  remove  the  period  after  "fpm". 

Appendix  C— [Corrected] 

14.  On  page  26153,  in  Appendix  C,  in 
the  fifth  column,  in  the  10th  through  12th 
and  14th  through  17th  entries,  remove 
the  period  after  the  percent  sign. 

Appendix  D — [Corrected] 

15.  On  page  26154,  in  Appendix  D, 
make  the  following  corrections: 

a.  In  the  second  colunm,  in  the  eighth 
entry,  "(discretion)"  should  read 
"(discrete)";  and  in  the  41st  line.  "HM" 
should  read  "NM". 

b.  In  the  fifth  column,  in  the  3rd,  4th, 
and  6th  entries,  remove  the  period  at  the 
end  of  the  entries;  also,  in  the  16th  entry, 
remove  "/". 

Appendix  E— [Corrected] 

16.  On  page  26155,  in  Appendix  E.  in 
the  fifth  column,  in  the  Ist,  3rd,  5th,  6th, 
and  8th  through  14th,  and  17th  entries, 
remove  the  period  at  the  end  of  the 
entries. 

For  a  Federal  Aviation  Administration 
correction  to  this  document,  see  the 
Rules  section  of  this  issue. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  148 
[FRL  3420-7] 

Underground  Injection  Control 
Program;  Hazardous  Waste  Disposal 
Injection  Restrictions,  Phase  Two; 
Callfomia  Ust  and  Certain  "Rrst 
Third"  Wastes 

AGENCY:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  today  promulgating 
rules  implementing  the  Congressionally 
mandated  prohibitions  on  the 
underground  injection  of  selected 
hazardous  wastes.  This  proposed  action 
is  being  taken  in  response  to 
amendments  to  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
enacted  through  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA). 

Today's  promulgation  establishes 
effective  dates  for  "CaUfomia  list" 
wastes  (as  defined  by  section  3004(d]  of 
RCRA),  as  well  as  certain  wastes 
prohibited  under  section  3004(g]  of 
RCRA. 

The  general  framework  for 
implementing  the  land  disposal 
restrictions  for  injection  of  hazardous 
wastes  was  promulgated  on  July  26, 1988 
(53  FR  28118  et  seq.)\  that  rule  should  be 
consulted  for  a  more  thorough 
explanation  of  the  Agency's  rationale 
concerning  the  implementation  of  the 
"no  migration"  standard  and  other 
general  requirements. 

DATES:  This  final  rule  is  effective  August 
5. 1988. 

ADDRESSES:  The  official  record  for  this 
rulemaking  is  located  in  Room  1013C 
East  Tower.  Office  of  Drinking  Water 
(WH-550),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  DC  20460,  and  is  available 
for  viewing  from  9:30  a.m.  to  3:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  must  make  an 
appointment  to  review  docket  materials 
by  calling  Eric  Callisto  at  (202)  382-5508. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Atcheson,  Office  of  Drinking  Water 
(WH-550),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  DC  20460,  (202)  382-5508. 
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I.  Background 

A.  Statutory  Authority 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  enacted 
on  November  8, 1984,  impose  substantial 
new  responsibilities  on  those  who 
handle  hazardous  waste.  The 
amendments  prohibit  the  continued  land 
disposal  of  hazardous  waste  beyond 
specified  dates,  unless  the 
Administrator  determines  that  the 
prohibition  is  not  required  in  order  to 
protect  human  health  and  the 
environment  for  as  long  as  the  wastes 
remain  hazardous  (RCRA  section  3004 
(d)(1),  (e)(1),  (0(2),  (g)(5)).  Congress 
established  a  separate  schedule  in 
section  3004(0  for  making 
determinations  regarding  the  disposal  of 


dioxins  and  solvents  and  the  list  of 
wastes  specified  in  section  30G4(d)(2), 
termed  the  "Califomia  list",  in  injection 
wells. 

Wastes  meeting  the  treatment 
standards  set  by  EPA  under  section 
3004(m)  of  RCRA  may  be  land  disposed. 
The  statute  requires  EPA  to  set  "levels 
or  methods  of  treatment,  if  any,  which 
substantially  diminish  the  toxicity  of  the 
waste  or  substantially  reduce  the 
likelihood  of  migration  of  hazardous 
constituents  from  the  waste  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized"  (RCRA  section  3004(m)(l)). 

Land  disposal  prohibitions  are 
effective  immediately  upon 
promulgation  of  rules  banning  disposal 
unless  the  Agency  sets  another  effective 
date  based  on  the  earliest  date  that 
adequate  alternative  treatment, 
recovery,  or  disposal  capacity  which  is 
protective  of  human  health  and  the 
environment  will  be  available  (RCRA 
section  3004(h)  (1)  and  (2)).  However, 
these  effective  date  variances  may  not 
exceed  2  years  beyond  the  otherwise 
applicable  statutory  effective  date.  In 
addition,  two  1-year,  case-by-case 
extensions  of  the  effective  date  may  be 
granted  under  certain  circumstances 
(RCRA  section  3004(h)(3)). 

For  the  purposes  of  the  land  disposal 
restrictions  program,  the  statute 
specifically  defines  land  disposal  to 
include,  but  not  be  limited  to,  any 
placement  of  hazardous  waste  in  a 
landfill,  surface  impoundment,  waste 
pile,  injection  well,  land  treatment 
facihty,  salt  dome  or  salt  bed  formation, 
or  underground  mine  or  cave  (RCRA 
section  3004(k)).  The  statute  also  sets 
forth  a  series  of  deadlines  for  Agency 
action. 

The  land  disposal  prohibitions  apply 
to  all  hazardous  wastes  identified  or 
listed  under  RCRA  section  3001  as  of 
^November  8, 1984,  the  date  of  enactment 
of  HSWA.  For  any  hazardous  waste 
identified  or  listed  under  RCRA  section 
3001  after  November  8, 1984,  EPA  is 
required  to  make  land  disposal 
restriction  determinations  within  6 
months  of  the  date  of  identification  or 
listing  (RCRA  section  3004(g)(4)). 
However,  the  statute  does  not  impose  an 
automatic  prohibition  on  land  disposal  if 
EPA  misses  a  deadline  for  any  newly 
listed  or  newly  identified  waste. 


1.  Section  3004(f) 

Section  3004(f)  addresses  the  disposal 
by  injection  of  solvents,  dioxins,  and 
Califomia  list  wastes.  Specifically,  this 
section  requires  the  Administrator  to 
promulgate  rules  prohibiting  the 
disposal  of  such  wastes  into  wells  if  it 
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may  "reasonably  be  detennined  that 
such  disposal  may  not  be  protective  of 
human  health  and  the  environment  for 
as  long  as  the  wastes  remain 
hazardous  *  *  *".  If  EPA  does  not 
determine  those  instances  where 
disposal  would  be  protective,  the 
injection  of  these  wastes  is  prohibited 
on  August  8. 1988.  under  section 
3004(fK3). 

2.  Section  3004(g] 

Section  3004(g)  of  RCRA  applies  to  all 
methods  of  land  disposal.  It  requires  the 
Agency  to  set  a  schedule  for  making 
land  disposal  restriction  decisions  for  all 
hazardous  wastes  listed  in  40  CFR  Part 
261  under  RCRA  section  3001(c)  as  of 
November  8, 1984,  other  than  the  wastes 
referred  to  in  section  3004  (d)  and  (e). 
EPA  promulgated  this  schedule  on  May 
28, 1986  (51  FR 19300  et  seq.). 

Section  3004(g)(5)  provides  that  the 
regulation  promulgated  by  the 
Administrator  must  prohibit  methods  of 
land  disposal  except  for  methods 
"which  the  Administrator  determines 
will  be  protective  of  human  health  and 
the  environment  for  as  long  as  the  waste 
remains  hazardous  *  *  *". 

Furthermore,  the  section  provides 
that,  except  for  wastes  which  comply 
with  the  standards  expressed  in  section 
3004(m),  a  method  of  land  disposal  may 
not  be  determined  to  be  protective  of 
human  health  and  the  environment, 
"unless,  upon  apphcation  by  an 
interested  person,  it  has  been 
demonstrated  to  the  Administrator,  to  a 
reasonable  degree  of  certainty,  that 
there  will  be  no  migration  of  hazardous 
constituents  from  the  disposal  unit  or 
injection  zone  for  as  long  as  the  wastes 
remain  hazardous." 

3.  Standard  for  Demonstrating 
Protection  of  Human  Health  and  the 
Environment 

On  July  26, 1988,  the  Agency 
promulgated  rules  which  applied  the 
same  standard  to  injection  of  hazardous 
waste,  regardless  of  whether  the  waste 
was  covered  under  section  3004(f)  or 
section  3004(g)  (53  FR  28118,  et  seq.].  A 
brief  summary  of  that  rule  follows. 

As  noted  in  the  rule,  section  3004  (f) 
and  (g)  do  not  use  the  same  language, 
but  both  require  a  demonstration  that 
injection  is  protective  of  human  health 
and  the  environment.  Under  section 
3004(g)  it  is  clear  that  such  a 
demonstration  must  include  a  showing 
of  "no  migration"  from  the  injection 
zone  for  as  long  as  the  wastes  remain 
hazardous.  EPA  beheves  that  the  "no 
migration"  standard  of  section  3004(g) 
helps  define  what  is  protective  of  human 
health  and  the  environment  under 
section  3004(f).  Section  3004(g),  by  its 


terms,  restricts  the  injection  of  certain 
hazardous  wastes  into  injection  wells. 
Since  the  wastes  covered  under  section 
3004(f)  are  just  as  hazardous  to  human 
health  and  the  environment  as  those 
under  section  3004(g),  EPA  believes  that 
injection  of  either  set  of  wastes  should 
be  subject  to  the  same  standard.  Thus, 
the  Agency  believes  that  the  "no 
migration"  demonstration  should  be 
similar  for  all  injection  wells  regardless 
of  the  type  of  injected  waste,  and  that 
the  "no  migration"  standard  should 
apply  to  all  facilities  injecting  hazardous 
waste  regardless  of  which  section  of  the 
statute  they  are  subject  to. 

B.  Effect  on  State  UIC  Primacy 

States  need  not  seek  authorization  to 
administer  the  land  disposal  restrictions 
program  codified  in  Part  148  to  maintain 
Underground  Injection  Control  (UIC) 
primacy.  These  provisions  are  in  effect 
in  all  States  as  a  matter  of  Federal  law. 
However,  the  Agency  expects  that  State 
agencies  which  have  primacy  for  the 
UIC  program  will  wish  to  implement 
Part  148,  and  receive  authorization  to 
grant  "no  migration"  exemptions  from 
land  disposal  restrictions  as  well  as 
case-by-case  extensions  under  section 
3004(h)(3).  However,  before  such 
authorization  can  be  granted,  the  State 
would  have  to  demonstrate  that  it  has 
the  authority  to  implement  section  3004 
(f).  (g)  and  (h)  (3)  of  RCRA,  and  receive 
authorization  to  do  so.  A  thorough 
discussion  of  the  conditions  under 
which  such  authorization  can  take  place 
can  be  found  in  50  FR  28728  et  seq.,  July 
15, 1985.  51  FR  40618  et  seq..  Nov.  7. 

1986,  and  52  FR  25783  et  seq..  July  8. 

1987.  In  addition,  where  jurisdiction  for 
UIC  and  RCRA  do  not  reside  in  the 
same  State  agency,  EPA  will  require  a 
Memorandiun  of  Understanding 
between  the  two  entities,  clearly 
outlining  responsibilities  for  granting 
exemptions. 

C.  Summary  of  the  Land  Disposal 
Restrictions  Framework 

1.  Regulatory  Framework 

On  November  7, 1986,  EPA 
promulgated  a  final  rule  (51  FR  40572) 
establishing  the  regulatory  framework 
for  implementing  the  land  disposal 
restrictions.  Corrections  to  the 
November  7, 1986,  final  rule  were 
included  in  a  )une  4, 1987,  Federal 
Register  notice  (52  FR  21010)  to  clarify 
the  Agency's  approach  to  regulating 
restricted  wastes.  Some  changes  to  the 
framework  were  also  made  in  the  July  8, 
1987,  rulemaking  on  the  California  list 
wastes  (52  FR  25760).  Rules  which 
specifically  address  disposal  of 
hazardous  waste  through  injection  wells 


were  promulgated  on  July  2S,  1988  (53 
FR  28118  e/se?.). 

By  each  deadline,  according  to  a 
schedule  established  either  in  the 
statute  imder  section  3004  (d),  (e),  or  (fj 
(or  promulgated  on  May  28, 1986  (51  FR 
19300).  for  section  3004(g)  wastes),  the 
Agency  intends  to  promulgate  the 
applicable  treatment  standards  for  each 
hazardous  waste.  Restricted  wastes  may 
be  land  disposed  in  a  Subtitle  C  facility 
if  they  meet  the  applicable  treatment 
standards. 

After  the  effective  dates  of  the 
prohibitions,  wastes  that  do  not  comply 
with  the  applicable  treatment  standards 
will  be  prohibited  from  continued 
disposal  in  injection  wells  unless  a 
petition  has  been  approved  under 
Subpart  C  of  Part  148  demonstrating  that 
continued  management  of  those 
hazardous  wastes  in  the  injection  well  is 
protective  of  human  health  and  the 
environment  for  as  long  as  the  waste 
remains  hazardous.  Also,  S  148.4 
provides  that  EPA  may,  on  a  case-by- 
case  basis,  grant  an  extension  to  the 
effective  date  according  to  the 
procedures  outlined  in  §  268.5.  An 
extension  may  not  exceed  one  year,  and 
the  Administrator  may  not  renew  an 
extension  more  than  once. 

2.  Applicability 

Land  disposal  is  defined  as  including, 
but  not  limited  to,  placement  in  a 
landfill,  surface  impoundment,  waste 
pile,  injection  well,  land  treatment 
facility,  salt  dome  or  salt  bed  formation, 
or  underground  mine  or  cave. 

The  land  disposal  restrictions  apply 
prospectively  to  the  affected  wastes.  In 
other  words,  hazardous  wastes  placed 
into  land  disposal  units  after  the 
effective  date  of  a  statutory  or 
regulatory  prohibition  are  subject  to  the 
restrictions,  but  wastes  land-disposed 
prior  to  the  applicable  effective  date  are 
not  required  to  be  removed  or  exhumed 
for  treatment.  Similarly,  the  restrictions 
on  storage  of  affected  hazardous  wastes 
apply  only  to  wastes  placed  in  storage 
after  the  effective  date  of  an  applicable 
land  disposal  restriction.  If,  however, 
wastes  subject  to  the  land  disposal 
restrictions  are  removed  from  either  a 
storage  unit  or  land  disposal  unit  after 
the  effective  date,  such  wastes  would  be 
subject  to  the  restrictions  and  treatment 
standards. 

The  provisions  of  the  land  disposal 
restrictions  apply  to  wastes  produced  by 
all  generators  of  over  100  kilograms  of 
hazardous  waste  (or  greater  than  1  kg  of 
acute  hazardous  waste]  in  a  calendar 
month;  however,  wastes  produced  by 
generators  of  less  than  100  kilograms  of 
hazardous  waste  (or  less  than  1  kg  of 
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acute  hazardouA  waste)  per  calendar 
month  are  exempt  from  the  land 
disposal  prohibitions. 

The  land  disposal  restrictions  apply  to 
both  interim  status  and  permitted 
facilities.  All  permitted  facilities  are 
subject  to  the  restrictions  regardless  of 
existing  permit  ctrnditions.  The 
regulations  at  40  CFR  270.4(a]  have  been 
amended  so  that  compliance  with  a 
RCRA  permit  (including  permits-by-rule 
under  S  270.00(b))  no  longer  constitutes 
compliance  with  SubtiUe  C  as  a  whole. 

3.  Development  of  RCRA  Section 
3004(m)  Treatment  Standards 

In  the  November  7, 1986,  rulemaking. 
EPA  promulgated  a  technology-based 
approach  to  setting  treatment  standards 
under  section  3004(m).  These  treatment 
standards  are  based  on  the  performance 
of  the  best  demonstrated  available 
technology  (BDAT)  identified  for  the 
hazardous  constituents. 

In  developing  the  treatment 
standards,  EPA  Hrst  characterizes  the 
wastes  and  establishes  treatability 
groups  for  wastes  having  similar 
physical  and  chemical  properties,  and 
thus,  similar  treatability  characteristics. 
Once  the  treatability  groups  are 
established,  EPA  collects  and  analyzes 
data  on  identified  technologies  used  to 
treat  the  wastes  in  each  treatability 
group. 

EPA  identifies  those  technologies  that 
are  "demonstrated"  by  full-scale 
operation.  The  demonstrated 
technologies  are  then  evaluated  to 
determine  whether  they  may  be 
considered  "available".  Under  the  land 
disposal  restrictions  framework  initially 
used,  to  be  considered  "available",  the 
Agency  determined  whether  the 
demonstrated  technologies:  (1)  Are 
commercially  available,  and  (2) 
substantially  diminish  the  toxicity  of  the 
waste  or  substantially  reduce  the 
likelihood  of  migration  of  hazardous 
constituents  from  the  waste  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized. 

As  explained  in  the  April  8, 1988, 
proposal,  the  Agency  is  reevaluating  the 
role  of  risk  in  making  capacity 
determinations.  A  thorough  description 
of  this  issue  can  be  found  at  53  FR 11774, 
April  8, 1988,  and  53  FR  17606,  May  17. 
1988. 

The  performance  data  on  the 
demonstrated  available  technologies  are 
evaluated  to  determine  whether  the  data 
are  representative  of  well-designed  and 
well-operated  treatment  systems.  Only 
data  from  well-designed  and  well- 
operated  systems  are  included  in 
determining  best  demonstrated 
available  technology  (BDAT).  Such 


performance  data  are  then  statistically 
analyzed  to  determine  the  performance 
level  representative  of  treatment  by  the 
candidate  technology.  EPA  may  set  the 
treatment  standards  as  either  a  specific 
technology  or  as  a  performance  level  of 
treatment  monitored  by  measuring  the 
concentration  level  of  the  hazardous 
constituents  in  the  waste  or  treatment 
residual,  or  an  extract  of  the  waste  or 
treatment  residual.  When  possible,  EPA 
would  prefer  to  set  a  treatment  standard 
as  a  performance  level,  allowing  the 
regulated  community  greatest  flexibility 
in  meeting  the  treatment  standard. 
When  treatment  standards  are  set  as 
performance  levels,  the  regulated 
community  may  use  any  technology  (not 
otherwise  prohibited,  e.g.,  dilution)  to 
treat  the  waste  to  meet  die  treatment 
standard  and  is  not  limited  to  only 
those  technologies  which  have  been 
considered  in  determining  BDAT. 
In  the  final  rule  prohibiting  land 
disposal  of  solvents  and  dioxins  by 
means  other  than  injection  (52  FR  40593, 
November  7, 1986),  EPA  promulgated 
regulations  requiring  the  regulated 
community  to  use  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  (Part  268,  Appendix  I)  when 
developing  the  extract  from  the  waste  or 
treatment  residual.  This  extract  must  be 
analyzed  to  determine  whether  the 
concentrations  of  hazardous 
constituents  meet  the  applicable 
treatment  standards  (which  are 
expressed  in  Table  CCWE  at  {  26a41  as 
constituent  levels  in  the  TCLP  extract). 
The  TCLP  has  only  been  promulgated 
for  monitoring  compliance  with  the 
treatment  standards  established  for  the 
F001-F005  spent  solvent  wastes  and  the 
F020-4:^)23  and  F026^028  dioxin 
contaminated  wastes  treatment 
standards,  and  will  only  be  used  when 
the  treatment  standards  are  expressed 
as  concentration  of  hazardous 
constituents  in  a  waste  (or  treatment 
residual)  extract. 

4.  Determination  of  Alternative  Capacity 
and  Ban  Effective  Dates 

a.  Establishing  Effective  Dates.  The 
manner  in  which  effective  dates  are 
established  differs  according  to  what 
sections  of  the  statute  govern  particular 
wastes.  Solvents,  dioxins,  and 
California  list  wastes,  which  are 
covered  imder  section  3004  (d),  (e),  and 
(f),  are  subject  to  the  so-called  "hard 
hammer".  Under  this  statutory  scheme, 
the  waste  is  automatically  banned  upon 
the  statutory  deadline,  regardless  of 
whether  the  Agency  acts  to  set  BDAT  or 
fails  to  prohibit  disposal  of  such  wastes 
(although  the  Agency  may,  under 
section  3004(h)(2),  provide  variances  for 
up  to  2  years  based  on  lack  of  alternate 


capacity).  The  statutory  deadline 
prohibiting  land  disposal  of  these 
wastes  by  injection  is  August  8, 1988. 

Pursuant  to  section  3004(g],  the 
Agency  must  establish  a  schedule  by 
which  any  hazardous  wastes  not 
covered  under  section  3004  (d),  (e),  or  (f) 
are  banned.  The  statute  mandates  that 
these  scheduled  wastes  be  addressed  la 
three  stages:  August  8, 1988;  )une  8, 1989; 
and  May  8, 1990.  It  further  states  that 
the  wastes  should  be  placed  in  one  of 
these  "thirds"  based  on  their  intrinsic 
hazard  and  volume.  High-volume,  highly 
hazardous  wastes  are  placed  in  the  first 
third;  wastes  with  relatively  lower 
hazards  or  which  are  produced  in  lower 
volumes  are  placed  in  the  later  thirds. 
Unlike  the  wastes  subject  to  the  "hard 
hammer",  there  is  no  immediate 
statutory  ban  on  all  forms  of  land 
disposal  in  cases  where  the  Agency  fails 
to  take  action.  If  EPA  fails  to  establish 
prohibition  dates  for  the  first  two 
"thirds"  by  the  August  8, 1988  or  ]une  8. 
1980  deadlines,  respectively,  the  wastes 
in  the  first  two  "thirds"  are  not  banned 
by  the  statute  from  land  disposal  tmtil 
May  8, 1990,  unless  EPA  issues 
reguladons  estabUshing  an  earlier 
effective  date  for  the  ban.  If  these 
wastes  were  to  be  managed  in  a  landfill 
or  siuiace  impoundment  the  units 
would  have  to  comply  with  the 
requirements  of  section  3004(o)  during 
the  period  the  wastes  were  not  subject 
to  a  ban. 

b.  Effective  Dates  Based  on  National 
Capacity  Determinations.  The  Agency 
has  the  authority  to  grant  national 
variances  (for  up  to  a  2-year  maximum) 
from  the  statutory  effective  date  based 
upon  a  lack  of  adequate  alternative 
capacity.  To  make  this  determination, 
EPA  considers,  on  a  nationwide  basis, 
both  the  physical  capacity  of  alternative 
treatment  technologies  (permitted  and 
interim  status  facilities  that  are 
expected  to  be  on-line  by  the  effective 
date)  and  the  quantity  of  restricted 
wastes  generated.  If  adequate  capacity 
is  available,  the  restriction  on  land 
disposal  of  that  waste  goes  into  effect 
upon  the  statutory  deadline.  If  there  is  a 
significant  shortage  of  national  capacity, 
EPA  may  set  an  alternative  effective 
date  based  on  the  earliest  date  on  which 
capacity  for  treatment  that  is  protective 
of  human  health  and  the  environment 
will  be  available.  During  the  period  of 
the  national  variance,  the  waste  may  be 
land  disposed  in  compliance  with 

§  268.5(h)(2). 

c.  Case-by-Case  Extensions.  The 
Agency  will  consider  granting  up  to  a 
one-year  extension  (renewable  only 
once)  of  a  ban  effective  date  on  a  case- 
by-case  basis  to  an  applicant  who 
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applies  for  such  an  extension.  The 
applicant  must  demonstrate  (among 
other  things  stated  in  S  268.5)  that  a 
good  faith  effort  has  been  made  to 
locate  and  contract  with  treatment, 
recovery,  or  disposal  facihties 
nationwide  to  manage  his  wastes,  and 
that  he  has  entered  into  a  binding 
contractual  commitment  to  construct  or 
otherwise  provide  alternative  capacity 
that  cannot  reasonably  be  made 
available  by  the  applicable  eff^ective 
date  due  to  circumstances  beyond  his 
control.  During  the  period  of  the 
extension,  the  waste  may  be  land 
disposed  in  compliance  with 
§  268.5(h)(2). 

5.  Exemption  for  Treatment  in  Surface 
Impoundments 

Wastes  that  would  otherwise  be 
prohibited  from  one  or  more  methods  of 
land  disposal  may  be  treated  in  a 
surface  impoundment  that  meets  certain 
technological  requirements 
(§  268.4(a)(3)]  as  long  as  treatment 
residuals  that  fail  to  meet  the  applicable 
treatment  standard  or  prohibition  level 
are  removed  within  one  year  of  entry 
into  the  impoundment  and  are  not 
placed  into  any  other  surface 
impoundment.  The  owner  or  operator  of 
such  an  impoundment  must  certify  to  the 
Regional  Administrator  that  the 
technical  requirements  have  been  met 
and  must  also  submit  a  copy  of  the 
waste  analysis  plan  that  has  been 
modified  to  provide  for  testing  treatment 
residuals  in  accordance  with  S  268.4. 

As  promulgated  in  the  California  list 
Rnal  rule  for  surface  disposed  wastes 
(52  FR  25760),  evaporation  of  hazardous 
constituents  as  the  principal  means  of 
treatment  is  not  considered  treatment 
for  the  purposes  of  this  exemption 
(5  268.4(b)). 

6.  Dilution  Prohibition 

As  established  in  the  November  7, 

1986,  rule,  and  modified  in  the  July  8, 

1987,  rule,  dilution  is  prohibited  as  a 
substitute  for  adequate  treatment.  This 
includes  dilution  to  achieve  compliance 
with  a  treatment  standard  or  compliance 
level,  as  well  as  dilution  to  circumvent 
the  effective  date  of  a  prohibition,  to 
otherwise  avoid  or  circumvent  a  land 
disposal  prohibition  (S  268.3).  However, 
dilution  is  permitted  only  if  it  is  a 
necessary  part  of  the  treatment  process. 

7.  Storage  Prohibition 

Storage  of  prohibited  wastes  is 
banned  except  where  storage  is  solely 
for  the  purpose  of  accumulating  such 
quantities  of  wastes  as  are  necessary  to 
facilitate  proper  treatment,  recovery,  or 
disposal  (§  268.50).  RCRA-permitted 
treatment,  storage,  and  disposal 


facilities  may  store  restricted  wastes  for 
as  long  as  needed,  provided  such 
storage  is  solely  for  this  purpose. 
However,  if  the  facility  stores  a 
restricted  waste  for  more  than  one  year, 
it  bears  the  burden  of  proof  that  such 
storage  was  solely  for  this  purpose  (no 
notiRcation  of  storage  exceeding  one 
year  is  required).  For  storage  of  less 
than  one  year,  EPA  bears  the  burden  of 
proof  that  such  storage  was  not  for  the 
sole  purpose  of  accumulating  such 
quantities  of  wastes  as  are  necessary  to 
facilitate  proper  treatment,  recovery,  or 
disposal.  This  statutory  prohibition  on 
storage  does  not  apply  to  RCRA  wastes 
which  meet  the  treatment  standard, 
wastes  which  have  been  granted  a 
variance  or  an  extension  to  the  effective 
date,  and  stored  wastes  which  are  the 
subject  of  a  "no  migration"  exemption 
under  S  148.20. 

8.  Variance  From  the  Treatment 
Standard 

EPA  established  the  variance  from  the 
treatment  standard  to  account  for  those 
wastes  which  are  unable  to  meet  the 
applicable  treatment  standards,  even  if 
well  designed  and  well  operated 
systems  are  used  (§  268.44).  Petitions 
must  demonstrate  (among  other  things) 
that  the  waste  is  significantly  different 
from  the  wastes  evaluated  by  EPA  in 
setting  the  treatment  standard  and  that 
the  waste  cannot  be  treated  in 
compliance  with  the  applicable 
treatment  standard.  This  variance 
procedure  could  establish  a  new  waste 
treatability  group  and  corresponding 
BDAT  treatment  standard  that  would 
apply  to  all  wastes  meeting  the  criteria 
of  the  new  waste  treatability  group. 

9.  "No  Migration"  Exemption 

Section  148.20  as  published  (53  FR 
28118  et  seq.)  outlined  in  detail  the 
Agency's  plan  for  implementing  the  "no 
migration"  provisions  of  RCRA  with 
respect  to  injected  wastes.  Briefly,  a 
petitioner  would  be  required,  through 
modeling,  to  demonstrate  there  would 
be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remained 
hazardous.  This  demonstration  could  be 
made  in  one  of  two  ways.  The  operator 
could  demonstrate,  using  flow  and 
transport  models,  that  the  site 
conditions  are  such  that  injected  fluids 
would  not  migrate  vertically  out  of  the 
injection  zone  or  migrate  within  the 
injection  zone  to  a  point  of  discharge  for 
a  period  of  ten  thousand  years. 
Alternatively,  an  owner  or  operator 
could  show  that  the  waste  is 
transformed,  due  to  geochemical 
processes,  for  example,  in  such  a 
manner  that  it  would  become 


nonhazardous  at  the  edge  of  the 
injection  zone.  In  keeping  with  existing 
policy,  the  Agency  used  health-based 
standards,  such  as  Maximum 
Contaminant  Levels  (MCLs),  to  define 
hazardous  levels.  A  demonstration 
based  on  geochemical  modeling  could 
not  rely  on  attenuative  mechanisms 
occurring  outside  the  injection  zone. 

Also,  the  operator  must  demonstrate 
that  the  well  was  in  compliance  with  the 
substantive  area  of  review,  corrective 
action,  and  mechanical  integrity 
requirements  of  Part  146  as  promulgated 
on  July  26, 1988  (53  FR  28118  et  seq.). 

n.  Response  to  Comments 

A.  General  Comments 

The  majority  of  the  comments 
received  on  the  proposal  strongly 
supported  the  Agency's  specific 
decisions  on  granting  variances  to 
individual  waste  codes.  Most  of  the 
commenters  who  objected  to  the 
Agency's  decisions  did  so  on  the  basis 
of  the  general  framework  or  general 
assumptions  in  the  capacity  analyses, 
rather  than  decisions  made  about  a 
specific  waste.  These  comments  are 
addres3ed  below. 

1.  On-site  Treatment  Capacity 

Several  commenters  contended  that 
the  Agency  ignored  or  underestimated 
capacity  available  from  on-site 
treatment  systems.  Commenters  pointed 
out  that  the  technology  for  such  systems, 
particularly  in  the  form  of  "package" 
units  capable  of  treating  organics  or 
heavy  metals,  are  well  developed  and 
available.  In  a  related  vein,  commenters 
suggested  that  the  Agency's  concern 
about  transportation  effectively  limiting 
available  capacity  was,  therefore, 
overstated  because  on-site  treatment 
units  could  substantially  reduce  the 
volumes  of  waste  requiring  transport. 
Several  of  these  commenters 
acknowledged  that  adequate  on-site 
treatment  capacity  was  not  available 
now,  but  maintained  that  it  could  be 
developed  quickly.  These  commenters 
argued  that  any  extension  granted 
should,  therefore,  be  for  significantly 
less  than  two  years.  Others  concluded 
that  when  the  capacity  of  on-site 
treatment  units  are  considered,  there  is 
adequate  capacity  to  treat  these  injected 
wastes  now. 

The  Agency  recognizes  that  on-site 
package  units  may  be  available  and  can 
be  developed,  but  does  not  believe  that 
these  units  will  substantially  contribute 
to  available  capacity  for  the  following 
reasons.  First,  as  a  manufacturer  of 
these  systems  noted  in  commenting  on 
these  regulations,  these  units  are  not 
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currently  available  in  sufHcient 
numbers.  Second,  these  units  often 
cannot  meet  the  very  stringent  levels 
established  in  EPA's  BDAT  standards, 
and,  therefore,  may  not  constitute 
available  alternative  capacity.  Finally, 
as  outlined  in  the  August  27, 1987.  rule 
with  regard  to  injected  solvents  (52  FR 
32450)  and  in  the  April  26, 1968, 
proposal,  the  Agency  expects  that 
extremely  laige  volumes  of  waste  will 
be  generated  as  a  result  of  CERCLA 
cleanups  and  remedial  actions  taken 
pursuant  to  section  30O4(u)  of  RCRA. 
The  capacity  required  to  treat  these 
wastes  will,  for  the  next  few  years, 
overwhelm  any  conceivable  ability  to 
manufacture  package  units  capable  of 
meeting  BDAT  standards. 

The  Agency  has  employed  in  recent 
proposals  (52  FR  32450,  August  27, 1987] 
the  hierarchy  to  be  used  in  apportioning 
available  capacity  against  wastes  being 
generated  and  disposed.  To  briefly 
summarize  those  allocation  decisions, 
EPA  intends  to  apply  against  available 
capacity  first  those  wastes  being 
disposed  of  in  surface  units,  next  wastes 
resulting  from  CERCLA  or  RCRA 
cleanups,  and  Bnally,  wastes  being 
injected.  The  Agency  beheves  this  to  be 
the  most  protective  approach  from  the 
perspective  of  protecting  human  health 
and/or  the  enviroiunent  and  beheves  it 
to  be  consistent  with  the  statutory 
mandate  for  the  following  reasons. 
Facilities  generating  wastes  from 
CERCLA  and  RCRA  cleanups,  by 
definition,  pose  a  threat  to  human  health 
and /or  the  environment.  Congress,  in 
section  1004(b)  of  RCRA  specifically 
identified  surface  impoundments  and 
landfills  as  the  least  favored  method  of 
waste  management.  While  the  statute 
set  up  a  presumption  that  generally 
favored  minimization,  reuse,  and 
treatment  over  land  disposal,  it  clearly 
indicated  that  a  hierarchy  existed  within 
land  disposal  (See  S.  Rpt.  284  98th  Cong. 
1st  Sess.  at  14  and  Cong.  Record  S.  0153, 
July  25. 1984).  Moreover,  section  3004  (f) 
and  (g)  appUed  substantial  demands  on 
alternative  treatment  capacity  which,  in 
some  cases,  compete  with  requirements 
elsewhere  in  the  amendments. 
Corrective  action  is  an  example.  Given 
the  estabUshed  threat  to  human  health 
or  the  environment  which  cleanup  sites 
pose,  and  the  clear  hierarchy 
established  in  the  statute,  the  Agency 
believes  this  framework  for  apportioning 
available  capacity  to  be  appropriate. 
The  Agency  will,  therefore,  allocate 
wastes  from  remedial  actions  or 
corrective  actions  against  available 
capacity  prior  to  those  being  injected. 

Finally,  as  noted  in  section 
(II]f  A)(2)(b)  of  this  preamble,  significant 


quantities  of  waste  will  be  generated  as 
impoundments  comply  with  the 
requirements  of  section  3005(j)  of  RCRA. 
and  either  close  or  retrofit  the 
impoundment  to  meet  the  minimum 
technology  standards  of  section  3004(o). 
It  appears  that  in  most  instances,  the 
wastes  generated  from  these 
impoundments  will  be  handled  and 
treated  on-site,  thus  placing  a  further 
demand  on  these  "package"  systems. 

Accordingly,  the  Agency  rejects  the 
argument  that  sufficient  on-site  capacity 
can  be  developed  using  on-site  package 
units  or  systems  to  accommodate  the 
volumes  of  waste  currendy  being 
generated.  Such  systems  are  not 
currendy  available  in  sufficient 
numbers,  cannot  be  manufactured  in 
sufficient  numbers  in  the  short-term,  and 
may  not  be  capable  of  meeting  BDAT 
standards.  Moreover,  the  capacity 
which  can  be  provided  by  these  systems 
will  be  used  by  wastes  resulting  irom 
CERCLA  and  RCRA  cleanups,  and  by 
impoundments  complying  with  section 
3005U). 

Another  source  of  on-site  capacity 
which  commenters  suggested  EPA  had 
not  adequately  considered  was  the 
reuse,  recycling,  and/or  minimization  of 
wastes.  EPA  has  investigated  the  extent 
to  which  these  options  might  provide 
capacity  by  reducing  demand,  but  has 
found  Uttle  to  suggest  that  any 
significant  reductions  in  volumes  could 
be  achieved  in  the  near  future  through 
their  use.  EPA  expects  that  the 
implementation  of  the  land  disposal 
prohibitions  will  provide  further 
incentives  to  pursue  these  management 
options.  The  ability  of  these  processes  to 
reduce  the  volumes  of  the  very  dilute 
wastes  which  are  typically  injected, 
however,  appears  to  be  quite  small  since 
often  these  streams  already  undergo  one 
or  more  recovery  steps  prior  to  injection. 

2.  Assumptions  Used  to  Establish 
Quantity  of  Waste  Requiring  Treatment 

One  commenter  objected  to  several 
assumptions  the  Agency  used  to 
establish  the  quantity  of  waste  requiring 
treatment.  This  commenter  and  several 
others  contended  that  the  Agency  was 
attempting  to  systematically 
overestimate  the  amount  of  waste 
requiring  treatment  and  underestimate 
the  amoimt  of  treatment  or  other 
capacity  available.  The  specific 
objections  and  concerns  raised  by  these 
commenters  follow. 

a.  Assumptions  on  Concentration  of 
the  Waste.  A  commenter  specifically 
objected  to  an  assumption  made  in  the 
Agency's  April  8, 1986,  and  May  17, 
1988,  proposals  concerning  cyanide  and 
metal  bearing  wastes  disposed  of  in 
surface  units.  The  Agency  has  stated 


that  in  the  absence  of  concentration 
data,  EPA  would  assume  that  the  waste 
exceeded  concentration  levels  listed  in 
the  statute. 

The  commenter  pointed  to  data  used 
in  the  capacity  analyses  for  injected 
wastes  to  support  the  contention  that 
this  assumption  considerably  overstates 
the  quantity  of  restricted  California  list 
waste  disposed  of  in  surface  units.  The 
commenter  suggested  that  this 
overestimation  of  demand  for 
alternative  capacity  from  wastes 
disposed  of  in  surface  units  directly 
affects  the  accuracy  of  the  capacity 
analyses  for  injected  wastes,  since  these 
analyses  build  on  determinations  made 
for  waste  disposed  of  in  surface  units. 

The  Agency  believes  the  comment 
raises  legitimate  concerns,  but  believes 
an  examination  of  new  data  fitim  the 
Agency's  ongoing  Treatment  Storage. 
Disposal,  and  Recyding  (TSDR)  Survey 
mitigates  the  concern  in  two  ways.  First, 
using  the  TSDR  data,  the  amount  of 
waste  being  disposed  of  in  surface  units 
is  dramatically  less  than  was  identified 
by  the  Agency  in  earlier  estimates  of 
waste  quantities.  The  commenter's 
concern  centered,  in  part  on  the  Agency 
overestimating  the  volume  of  surface 
disposed  waste.  On  May  17, 1988,  EPA 
applied  the  TSDR  data  to  surface 
disposed  waste  and  adjusted  the 
effective  prohibition  dates  as 
appropriate  (53  FR.  17578  et  seq.).  Thus, 
with  the  improved  data  used  in  Uiose 
capacity  analyses,  one  basis  for  the 
commenter's  concern  is  largely  no 
longer  valid.  Similarly,  the  survey  data 
improves  the  Agency's  quahty  of  data 
on  waste  concentrations,  further 
reducing  the  range  of  uncertainty  and 
with  it  the  volume  of  waste  which  could 
be  incorrectly  attributed  in  this  analysis. 

Moreover,  many  of  the  wastes  listed 
in  the  "First  Third"  would  be  California 
list  wastes  at  higher  concentrations.  For 
example,  K062  wastes  would,  at 
appropriate  concentrations,  also  be 
considered  as  California  tist  wastes, 
both  by  virtue  of  the  metals  content  and 
the  presence  of  hexavalent  chromium. 
Thus,  the  distinction  between  whether 
or  not  a  metal  bearing  waste  is  at 
concentrations  sufficienUy  high  to  make 
it  a  California  list  waste  is  most  relevant 
when  the  prohibition  dates  vary  by  the 
concentration  of  the  waste.  In  the  case 
of  injected  waste,  however,  the 
prohibition  date  for  both  California  list 
and  "First  Third"  wastes  is  August  8. 
1986  (although  wastes  covered  under  the 
"First  Third"  may  be  subject  to  the  "soft 
hammer").  Accordingly,  the  volume  of 
injected  cyanide  or  metals  requiring 
treatment  on  that  date  is,  to  some 
extent,  independent  of  the  concentration 
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since  much  of  the  low  concentration 
metal  and  some  cyanides  are  picked  up 
by  the  "First  Third"  category.  (It  should 
be  noted  that  capacity  determinations 
conducted  for  injected  waste  avoided 
double  counting  between  wastes  in  the 
"First  Third"  and  the  California  Hst 
wastes  i^ienever  possible.) 

6.  Volumes  of  Waste  not  Considered 
in  the  Analysis.  The  Agency  believes 
that  the  commenter's  contention  that 
EPA  has  intentionally  or  systematically 
overestimated  the  volumes  of  waste 
requiring  treatment  is  without 
foundation.  Indeed,  EPA's  assumptions 
in  estimating  the  demand  for  treatment 
from  traditionally  generated  hazardous 
wastes  have  been  conservative. 
However,  there  are  significant  volumes 
of  wastes  (including  those  containing 
metals  and  cyanides]  which  the  Agency 
has  not  included  in  earlier  capacity 
analyses  or  the  TSDR  Survey,  which 
more  than  offset  these  conservative 
assumptions.  As  noted  in  this  section, 
wastes  resulting  from  surface 
impoundments  which  are  closing 
pursuant  to  section  3005(j]  have  not 
been  included;  liquid  wastes  from 
CERCLA  and  RCRA  cleanups  have  not 
been  included;  and  leachate  collected 
from  leachate  collection  systems  has  not 
been  included.  One  corporation 
estimates  that  the  volume  of  leachate 
they  generate  exceeded  400  million 
gallons  annually  under  the  current 
regulatory  framework.  The  Agency  has 
also  not  considered  the  very  substantial 
demands  on  treatment  capacity  resulting 
from  the  requirements  of  section 
3004(g)(6).  Under  this  section,  operators 
of  surface  impoundments  or  landfills 
which  dispose  of  wastes  subject  to  the 
"soft  hammer",  (i.e.,  wastes  hsted  under 
either  the  "First  Third"  or  "Second 
Third"  for  which  the  Agency  has  not 
established  BDAT)  are  required  to  treat 
their  waste  using  the  best  method 
practically  available  which  reduces 
waste  toxicity  or  mobility.  In  most 
cases,  these  treatments  would  be 
precisely  those  methods  specified  as 
BDAT  for  other  wastes  covered  under 
either  the  "First  Third"  or  section 
3004(0. 

The  Agency  believes,  therefore,  that 
on  the  whole,  the  assumptions  regarding 
volumes  of  waste  disposed  have  been 
conservative,  and  tend  to  understate 
demand  rather  than  overstate  it.  In 
addition,  concentrations  would  seem  to 
have  little  effect  on  whether  a  waste 
volume  exceeds  the  available  capacity, 
given  that  injected  wastes  are  often 
subject  to  the  same  deadline, 
independent  of  concentration.  This  is  so 
because  in  many  cases,  the  statute 
applies  the  same  deadline  to  a 


concentrated  California  Hst  waste  and  a 
more  dilute  version  of  the  same  waste 
covered  under  the  "First  Third". 

c.  Waste  Streams  Which  Vary  in 
Levels  or  Concentrations.  A  commenter 
objected  to  assumptions  the  Agency 
made  regarding  wastes  which  varied  in 
character,  particuJarly  in  the  case  of 
corrosives,  again  contending  that  the 
assumption  overstated  the  amount  of 
waste  requiring  treatment.  The 
commenter  particularly  objected  to 
counting  an  entire  stream  of  waste  as 
corrosive  even  though  the  pH  might 
vary — occasionally  exceeding  the 
prohibition  level  of  2,  and  sometimes 
falling  below  iL 

In  response,  the  Agency  would  like  to 
note  that  in  defining  whether  or  not  a 
waste  was  deemed  to  be  a  hazardous 
waste  (or  similarly,  whether  it  is 
considered  a  California  list  waste)  the 
Agency  has  chosen  to  take  the  most 
stringent  interpretation.  i.e.,  that  if  a 
waste  varies  in  concentration  or 
characteristics  at  times,  it  will  be 
classified  according  to  the  highest 
concentration  or,  in  the  case  of  corrosive 
wastes,  the  lowest  pH  values. 

To  do  otherwise  would  be  to 
substantially  reduce  the  volumes  of 
waste  subject  to  the  ban — an  approach 
which  would  be  inconsistent  with  the 
intent  of  the  statute.  The  Agency 
believes  that  the  mandate  of  the  HSWA 
amendments  was  to  discourage  land 
disposal  in  favor  of  minimization, 
recycling  or  treatment,  unless  such  land 
disposal  can  meet  the  very  stringent 
standards  of  section  3004  (d),  (e).  (f).  and 
(g).  Therefore,  the  EPA  believes  that  the 
appropriate  course  of  action  is  to  take  a 
conservative  approach  in  determining 
when  a  waste  is  subject  to  the 
prohibition  and  would  therefore  require 
treatment.  Any  attempt  to  segregate 
when  the  waste  was  subject  to  the  ban 
and  when  it  was  not  would  be 
extremely  difficult  to  implement.  The 
Agency  has  chosen  to  make  the 
determination  inclusive,  and,  therefore, 
believes  it  appropriate  to  count  the 
entire  volume  of  a  restricted  waste 
stream  against  available  capacity. 
Moreover,  the  available  data  on  the  pH 
of  injected  waste  streams  does  not 
indicate  a  high  degree  of  variability. 

Accordingly,  the  Agency 
acknowledges  the  assumption  that  an 
entire  stream  is  subject  to  the 
prohibition  when  the  characteristirs  of 
the  waste  vary  may  maximize  the 
demand  on  treatment  or  other 
alternative  capacity.  However,  it  also 
maximizes  the  amount  of  waste  subject 
to  the  prohibition — a  result  that  is 
protective  and  most  consistent  with  the 
statutory  mandate. 


This  same  commenter,  in  a  related 
comment,  objected  to  the  EPA's 
approach  to  quantifying  the  amount  of 
hexavalent  chromium  being  land 
disposed.  Tlie  Agency  counted  the  total 
volume  of  chromium  bearing  waste  as 
hexavalent,  unless  it  was  known  with 
certitude  that  the  waste  stream 
contained  only  chromium  in  its  trivalent 
state. 

Again,  the  Agency  believes  it 
appropriate  to  be  conservative  in 
estimating  total  volumes  of  waste 
required  to  be  restricted.  This  approach 
is  particularly  appropriate  in  the  case  of 
chromium,  since  it  can  easily  change 
from  trivalent  to  hexavalent  under 
appropriate  conditions.  Moreover,  as 
with  other  categories  of  waste,  the 
volumes  which  are  or  will  be  managed 
as  a  result  of  site  cleanups  vastly 
exceeds  available  alternative  capacity; 
thus,  under  the  allocation  decisions 
outlined  in  section  (II)(A)(1)  of  this 
preamble,  the  shortfall  in  capacity 
becomes  even  more  critical. 

d.  Double  Counting  of  Wastes.  One 
commenter,  consulting  a  study 
performed  by  a  contractor  to  identify  the 
quantity  of  waste  being  injected,  noted 
that  the  contractor's  report  made  no 
attempt  to  segregate  out  waste  streams 
which  would  be  assigned  to  more  than 
one  schedule  (Ref.  3).  The  commen'er 
also  objected  to  an  assumption  that  was 
made  in  the  report  regarding  waste 
segregation.  Basically,  the  report 
assumed  that  waste  streams  could  not 
be  further  segregated  when  there  was  no 
data  to  suggest  otherwise.  Again,  the 
commenter  contended  that  these 
assumptions  tended  to  overstate  the 
amount  of  waste  requiring  treatment  on 
a  given  prohibition  date. 

The  Agency  would  like  to  note  that 
while  the  report  made  no  attempt  to 
segregate  wastes  by  schedule,  both  the 
TSE^R  Survey  (used  for  surface  disposed 
waste  on  the  May  17, 1988  capacity 
analyses)  and  the  report  used  as  the 
basis  for  the  April  26, 1W8  proposal  on 
injected  wastes,  identifif  d  waste 
streams  at  the  point  of  generation  (Refs. 
2  and  3).  When  there  are  "as  generalpd" 
waste  streams  which  contain  wastes 
subiect  to  different  prohibition  dates, 
the  issue  is  which  prohibition  date  to 
select  when  counting  the  waste  against 
available  capacity.  In  most  instances,  it 
is  necessary  to  count  the  entire  stream 
against  available  capacity  according  to 
the  date  the  waste  is  first  prohibited. 
Take,  for  example,  a  piven  solvent 
waste  stream  prohibiied  frjm  land 
disposal  on  August  8, 1^88.  If  it  also 
contains  a  sufficiently  large  volume  of  a 
toxic  characteristic  waste  which  is 
prohibited  on  May  8, 1990,  to  render  any 
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biological  treatment  infeasible,  then 
effectively,  the  entire  stream  may  have 
to  be  treated  by  the  earliest  date.  Since 
the  Agency's  analysis  was  based  on 
waste  as  generated,  this  is  often  the 
case  when  a  multi-constituent  waste 
stream  subject  to  different  schedules  is 
being  evaluated. 

Similarly,  many  wastewater  treatment 
systems  are  volume  limited — that  is,  the 
system  must  be  designed  to  handle  the 
entire  volume  of  flow,  regardless  of 
when  in  a  regulatory  schedule  the 
various  wastes  contained  in  the 
generated  waste  stream  may  fall.  If  a 
million  gallon  per  day  waste  stream  is 
run  through  a  steam  stripping  unit  to 
extract  HOCs  for  subsequent 
combustion,  it  does  not  matter  that  some 
component  of  the  waste  stream  is  not 
banned  on  the  same  schedule  as  the 
HOCs;  the  system  must  still  be  able  to 
handle  a  million  gallons  per  day. 

3.  Large  Volume  Waste  Streams 

The  Agency  outlined  in  its  proposal 
several  problems  associated  with  high 
volume  waste  streams  which  served  to 
limit  the  availability  of  alternative 
capacity.  These  included  the  lack  of  a 
means  of  transporting  large  volumes  of 
waste,  the  unavailability  of  tanks  of 
sufficient  size  and  of  appropriate 
materials  to  handle  wastes,  the 
difficulty  of  managing  large  volumes  of 
residuals,  the  difficulty  of  obtaining 
needed  State  and  local  permits,  and  the 
potential  operational  problems 
associated  with  injecting  treated  wastes. 

a.  Occurrence  of  Large  Volume  Waste 
Streams.  Commenters  pointed  out  that 
large  volume  waste  streams  are  not 
unique  to  injection  wells  and  noted  that 
surface  facilities  handling  California  list 
wastes  had  already  successfully  met  the 
statutory  hammers,  in  many  cases 
without  a  variance  to  the  effective  date. 
One  commenter  noted  that  many  of 
these  surface  units  managed  volumes 
that  were  as  large  as  many  of  those 
being  injected.  They  concluded  from  this 
that  injection  wells  could  also  make  the 
deadline. 

The  Agency  believes  the  commenter 
has  overlooked  several  important 
points.  First,  as  the  commenter's  own 
data  show,  the  percentage  of  surface 
units  handling  large  volumes  as  a 
fraction  of  all  surface  units  is  much  less 
than  the  percentage  of  injection  wells 
which  do.  While  the  absolute  number  of 
surface  units  is  larger  than  the  number 
of  injection  wells,  problems  unique  to 
large  volume  flows  affect  a  larger 
proportion  of  injection  wells.  For 
example,  using  the  commenter's  own 
data,  only  9%  of  surface  facilities 
disposed  of  corrosives  in  excess  of  25 
million  gallons  per  year,  while  59%  of 


the  injection  wells  handling  corrosives 
exceeded  this  amount  Similarly,  less 
than  3%  of  the  surface  units  disposed  of 
cyanide  wastes  in  excess  of  25  million 
gallons  per  year,  while  69%  of  the 
injection  wells  did.  Data  on  other 
California  list  wastes  show  similar 
differences.  To  the  extent  that  the 
problems  outlined  for  large  volume 
facilities  limit  the  availability  of 
treatment,  a  disproportionate  number  of 
injection  wells  would  be  so  limited. 

Second,  wastes  in  impoundments 
which  comply  with  section  3005(j)  and 
meet  minimum  technology  requirements 
may  no  longer  be  subject  to  land 
disposal  prohibitions.  Thus,  facilities 
which  choose  to  double  line  their 
impoundments  may,  in  many  cases,  no 
longer  face  the  prohibition  and  therefore 
no  longer  require  treatment.  In  this  way, 
sizable  quantities  of  waste  have  been 
treated  in  place  without  placing  demtmd 
on  tank  supply  and  transportation, 
without  generating  huge  additional 
volumes  of  residuals,  without  requiring 
additional  State  and  local  permits,  and 
without  substantially  altering  the 
engineering  of  related  above  ground 
appurtenances.  The  same  cannot  be  said 
for  wastes  managed  in  injection  wells. 
Therefore,  the  commenter's 
conclusion — that  because  surface  units 
had  successfully  complied  with  earlier 
deadlines  the  impediments  outlined  for 
large  volume  injected  waste  streams 
were  without  foundation — is  not  valid. 

Finally,  the  very  substantial  demands 
of  wastes  resulting  from  RCRA — and  to 
a  lesser  degree  CERCLA  cleanups,  were 
not  competing  for  tank  and  other 
capacity  before  July  of  1987,  when  these 
surface  units  were  complying  with  the 
land  disposal  prohibitions.  The  Agency 
is  now  issuing  permits  and  implementing 
corrective  action,  and  has  expanded  the 
number  of  sites  on  the  National 
Priorities  List.  EPA  has  noted  earlier  the 
extremely  large  volumes  of  wastes  these 
actions  are  and  will  be  generating  over 
the  next  two  years.  The  Agency's 
analysis  of  these  quantities  show  them 
to  be  much  larger  than  the  volumes 
associated  with  California  list  wastes 
disposed  of  in  surface  units.  The 
volumes  of  injected  wastes  requiring 
alternative  capacity  occurs  in  addition 
to  these  cleanup  wastes. 

Accordingly,  the  Agency  believes  that 
these  commenters  were  in  many  ways 
"comparing  apples  with  oranges"  in 
their  analyses  and  believes,  further,  that 
the  considerations  raised  in  the  proposal 
relative  to  injected  large  volume  waste 
streams  pose  very  real  and  substantial 
impediments  to  the  availability  of 
alternative  capacity. 

b.  Transportation  as  a  Limit  on 
Availability  of  Capacity.  Although  most 


commenters  agreed  that  for  large 
volume  waste  streams  transportation 
served  to  limit  available  alternative 
capacity,  a  few  commenters  objected  to 
this  contention.  One  commenter 
maintained  that  the  increase  in 
hazardous  waste  requiring 
transportation  as  a  result  of  these  rules 
was  very  small  compared  to  the  amount 
of  hazardous  materials  being 
transported  now.  This  same  commenter 
went  on  to  note  that  barges  could 
increase  capacity  by  one  third,  although 
they  noted  that  only  six  of  the  largest 
200  TSD  facilities  could  be  served  by 
barge.  The  commenter  indicated  that  the 
additional  increment  of  waste  requiring 
transport  represented  less  than  a  1% 
increase  in  the  amount  of  hazardous 
materials  currently  being  transported. 

The  focus  of  the  commenter's 
argument  is  that  ultimately 
transportation  could  be  made  available 
as  market  forces  and  manufacturing 
capabilities  catch  up  with  the  demand 
created  by  the  displaced  wastes. 
References  quoted  by  the  commenter 
suggest  that  this  adjustment  could  take 
as  little  as  six  months.  In  investigating 
this  issue,  the  Agency  consulted  a 
number  of  sources.  Some  suggested  that 
transportation  capacity  could  indeed  be 
available  in  as  little  as  six  months, 
while  several  others  suggested  that 
transportation  would  limit  the 
availability  of  alternative  capacity  for 
considerably  longer  (Refs.  3,  4  and  5). 
None  found  that  the  capacity  to 
transport  injected  wastes  would  be 
available  upon  the  prohibition  date.  EPA 
agrees  with  the  commenter's  contention 
that  market  forces  could  ultimately 
provide  incentive  for  the  transportation 
industry  to  develop  additional 
capabihty,  but  data  available  to  the 
Agency  indicates  this  will  take  some 
time  certainly  more  than  six  months, 
and  likely  closer  to  two  years. 

The  same  commenter  maintained  that 
the  suggestion  that  transportation  might 
limit  the  availability  of  alternative 
capacity  violated  the  statute  in  two 
ways.  First,  they  contended  that  this 
decision  was  somehow  regional  in 
nature,  and  second,  they  asserted  that 
the  Agency  was  invoking  economics  in 
the  determination.  First,  a  clear  reading 
of  the  proposal  should  make  obvious 
that  the  analysis  is  national  in  scope. 
Second,  the  Agency  is  indicating  that 
the  limited  amount  of  transportation 
physically  prevents  capacity  from  being 
available.  EPA  is  not  suggesting  that 
transportation  is  prohibitively 
expensive,  but  simply  that  it  does  not 
now  exist,  and  will  not  for  the  short 
term.  As  noted  in  the  April  26, 1986 
proposal,  until  market  forces  and 


manufacturing  do  catch  up  with  the 
increased  demand,  transportation  is 
"effectively  unavailable". 

c.  Delays  in  Availability  ofCapadty 
Resulting  from  Permitting.  In  the 
proposal,  the  Agency  indicated  that  the 
need  to  acquire  local  and  State  permits 
for  treating  the  wastes  and  managing 
the  residuals  could  also  serve  to  limit 
the  availability  of  alternative  treatment. 

One  commenter  suggested  that 
permits  would  not  delay  the  availability 
of  alternative  capacity  since  in  most 
cases  RGIA  permits  would  not  be 
required  for  treatment  systems  or  for 
sites  to  handle  the  residuals  from  these 
systems.  The  commenter  then  went  on 
to  analyze  federal  permitting 
requirements  and  correctly  note  that,  in 
general,  tanks  used  as  "elementary 
neutrahzation  units"  and  "totally 
enclosed"  systems  do  not  require 
permits.  They  further  noted  that,  in  most 
cases,  the  Agency  specified  treatment 
levels,  and  not  specific  methods  when 
establishing  BDAT.  They  concluded 
from  this  that  operators  could  select 
treatment  methods  which  would  not 
require  discharge  to  surface  waters.  In 
this  way  they  contended  that  operators 
could  select  treatment  options  which 
would  avoid  the  necessity  of  obtaining  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit. 

Avoiding  developing  new  treatment 
capacity  which  might  require  an  NPDES 
permit  from  consideration,  as  the 
commenter  suggested,  would  have  the 
effect  of  substantially  reducing  potential 
new  capacity,  particularly  for  the  dilute 
waste  streams  which  are  typically 
injected.  Thus,  the  commenter's 
suggestion  that  by  avoiding  treatment 
methods  which  would  require  an  NPDES 
permit,  operators  could  comply  more 
expeditiously  with  treatment  methods, 
would  actually  remove  substantial 
amounts  of  capacity  from  consideration 
and  therefore  bolster  the  case  for  a 
capacity  variance,  rather  than  limit  it. 

More  importantly,  EPA  was 
addressing  the  need  to  acquire  local  and 
State  permits,  in  addition  to  federal 
permits.  Federal  RCRA  and  NPDES 
permits  are  required  for  many  treatment 
facilities  and  can  serve  to  delay 
availability  of  treatment.  Similarly,  local 
and  State  permits  are  required  for  most 
facilities  which  manage  hazardous 
waste.  These  permits,  too,  can 
substantially  delay  the  availability  of 
alternative  capacity.  The  commenter's 
analysis  ignored  the  effect  that  local 
permit  requirements  could  have  on 
limiting  capacity,  and  therefore  did  not 
address  one  of  the  main  impediments 
the  Agency  oudined  in  its  proposal.  The 
Agency  continues  to  believe  that 
compliance  with  local  and  State 


requirements  in  constructing  treatment 
units  and  managing  residuals  does  serve 
to  hmit  the  availability  of  alternative 
capacity. 

Furthermore,  the  commenter's 
suggested  solution — that  EPA  grant 
national  capacity  variances  under 
section  3004(h)(2)  on  a  local  or  case-by- 
case  basis — is  neither  practical,  nor 
legal. 

d  Delays  Due  to  Facility 
Construction.  The  Agency  noted  in  the 
proposal  that  the  length  of  time  required 
to  construct  facilities  necessary  to 
comply  with  the  proposed  treatment 
standards,  or  to  transport  wastes,  could 
serve  to  limit  the  availability  of 
alternative  capacity.  One  commenter 
objected  to  this  line  of  reasoning,  noting 
that  the  prohibitions  have  been  a  matter 
of  public  knowledge  since  the  statute 
was  enacted,  and  that  for  many  wastes, 
the  specified  BDAT  standards  have 
been  available  for  several  years.  The 
commenter  noted  that  planning  cycles 
supplied  by  industry  show  that  for 
solvents  and  many  other  wastes, 
adequate  time  was  available  to 
construct  required  facilities. 
Nevertheless,  such  capacity  has  not 
become  available;  therefore,  the  time 
required  to  develop,  supply,  and 
construct  such  capacity  is  an 
appropriate  consideration  in 
establishing  effective  dates. 

4.  Adequacy  of  Capacity  Data 

Commenters  objected  to  the  use  of  the 
1981  RIA  Mail  Survey  and  updates  of 
that  survey  as  the  basis  for  establishing 
volumes  of  alternative  capacity 
available.  Commenters  contended  that 
the  survey  was  dated  and  that  the 
information  was  no  longer  accurate. 

As  noted  earher.  the  Agency  has 
recently  completed  a  national  survey  on 
treatment,  storage,  disposal  and 
recycling  facilities  (the  TSDR  Survey, 
Ref.  2).  The  Agency  has  evaluated  the 
proposed  capacity  variances  and 
effective  dates  contained  in  the  April  26, 
1988,  proposal  against  this  new  data.  In 
the  majority  of  cases,  the  new  data 
corroborates  the  decisions  proposed  in 
April  (see  53  FR 14892  et  seq.].  In  those 
cases  where  it  does  not,  EPA  will  not 
establish  final  rules  setting  effective 
dates,  but  will  repropose  such  decisions 
based  on  the  new  information  contained 
in  the  TSDR  Survey. 

B.  Comments  Not  Relevant  to  This 
Rulemaking 

Comments  were  also  received  on  the 
Agency's  proposals  for  setting  effective 
dates  for  the  prohibitions  regarding 
surface  units,  and  its  proposal  for 
evaluating  petition  demonstrations  from 
injection  wells.  The  Agency  has  or  will 


consider  these  comments  in  the  context 
of  these  rules  to  the  extent  appropriate. 
and  not  as  part  of  this  rule. 

III.  Summary  of  Today's  Rule 

This  section  outlines  the  Agency's 
determinations  of  effective  dates  for 
California  list  wastes  and  certain  "First 
Third"  wastes.  As  noted  earlier,  the 
capacity  analyses  in  the  April  26, 1988, 
proposal  were  based  on  the  best 
information  available  at  itial  time.  The 
Agency  has  subsequently  obtained  data 
from  the  ongoing  comprehensive  TSDR 
Survey  which  provides  more  up  to-date 
information,  particularly  with  respect  to 
the  volume  of  altemdtive  capacity 
available  nationally. 

As  outlined  in  section  1111(4)  of  this 
preamble,  the  Agency  has  examined  the 
decisions  proposed  on  April  26, 1988, 
using  this  updated  data.  In  most 
instances,  EPA  has  determined  that  the 
proposed  effective  dates  are 
appropriate,  and  is  proceeding  to  set 
these  dates  as  part  of  today's  final  rule. 
In  other  instances,  the  new  information 
suggests  that  the  proposed  dates  are  not 
appropriate.  In  these  cases,  the  Agency 
will  repropose  the  effective  dates  as 
expeditiously  as  possible.  The 
conclusions  reached  have  changed  only 
for  three  low  volume  "First  Third  " 
wastes  (K016.  K019.  and  K030).  EPA's 
conclusions  regarding  the  availability  of 
capacity  for  these  three  injected  wastes 
will  be  proposed  and  finalized  with  the 
so  called  "Second  Sixth"  wastes  (i.e., 
those  "First  Third"  wastes  for  which 
BDAT  standards  were  first  proposed  on 
May  17, 1988;  see  53  FR  17578  et  seq).  In 
the  mean  time,  these  wastes  will  be 
subject  to  the  "soft  hammer"  provisions 
of  section  3004(g)(6).  In  the  sections 
which  follow,  EPA  initially  compares 
only  the  amount  of  wastes  being 
disposed  of  in  injection  wells  against 
available  capacity.  In  this  analysis. 
"available  capacity"  is  defined  as  the 
capacity  remaining  after  waste  disposed 
of  in  surface  units  is  applied  against 
capacity.  If  the  injected  volume  exceeds 
available  capacity,  the  waste  category  is 
granted  a  variance  and  no  further 
analysis  is  conducted.  If,  however,  the 
available  capacity  exceeds  the  volume 
injected  and  the  volume  managed  in 
surface  units,  the  Agency  must  then 
evaluate  the  volume  of  wastes  resulting 
from  corrective  actions  and  remedial 
responses.  Where  the  Agency  does  not 
grant  a  variance,  EPA  will  first  assure 
that  the  alternative  capacity  is  adequate 
to  handle  the  volumes  of  waste 
projected  to  be  generated  from  RCRA 
and  CERCLA  cleanups  over  the  next 
two  years.  The  Agency  currently 
projects  that  between  33.9  and  71.4 
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billion  gallons  of  California  list  wastes 
and  "First  Third"  wastes  will  be 
generated  by  such  cleanups  in  this  time 
frame  (Ref.  1). 

Table  1  gives  a  summary  of  the 
effective  dates  for  the  ban  against  the 
underground  injection  of  California  list 
wastes  and  certain  "First  Third"  wastes 
proposed  on  April  26. 1988  (other  than 
K016.  K019.  and  K030,  which  will  be 
finalized  at  a  later  date),  and  today's 
final  decision  on  these  effective  dates. 
Discussions  of  each  effective  date 
follow.  In  these  discussions.  EPA 
presents  volume  data  as  proposed  on 
April  26. 1988.  as  well  as  information 
from  the  TSDR  Survey. 

Table  1 


RCRA 
waste 
code 

Effective  date 
proposed  on  April  26 

Effective 

date  in  final 

njle 

K062  .. 

2-year  variance,  8/8/ 

Uncfianged. 

90. 

K049- 

2-year  variance.  8/8/ 

Do 

K052. 

90. 

K104 

2-yeaf  variance,  8/8/ 
90. 

Do 

K071 

2-yeaf  variance,  8/8/ 
90. 

Do. 

Chrofnium- 

2-year  variance,  8/8/ 

Do 

bearing 

90. 

wastes. 

Metals 

2-year  variance,  8/8/ 
90. 

Do 

Cyanides 

2-year  variance,  8/8/ 
90. 

Do 

Corrosives... 

2-year  variance,  8/8/ 
90. 

Do 

PCBs 

Protiibited  8/8/88 

Do. 
Do 

HOCs 

Dilute  hKX;s(<1%>— 
2-year  vanance,  8/ 

8/90. 

Concentrated  HOCs 

>1%)-prohibited. 

8/8/88. 

A.  California  List  Wastes 

1.  Free  Cyanides 

There  is  a  total  volume  of  1.36  billion 
gallons  of  cyanide  wastes  injected 
annually  (Ref.  3).  The  data  available  to 
the  Agency  show  that  at  least  170 
million  gallons  of  this  waste  exceeds  the 
statutory  prohibition  level  of  1000  mg/1. 
but  the  concentration  data  are  not  good 
on  the  remaining  1.19  billion  gallons 
injected.  The  Agency  believes  that 
cyanide  oxidation  is  the  most  effective 
method  for  reducing  the  concentration  of 
cyanide  bearing  wastes  to  the  levels 
specified  in  the  statute.  The  cyanide 
oxidation  capacity  available  for  injected 
wastes  is  162  million  gallons  according 
to  the  TSDR  survey.  The  EPA  identified 
about  64  million  gallons  of  such  capacity 
in  the  RIA  survey.  In  either  case,  the 
Agency  has  determined  that  there  is  a 
shortfall  of  capacity  which,  when 


cleanup  wastes  are  considered,  is 
substantial. 

Accordingly.  EPA  will  provide  a  2- 
year  variance  to  the  prohibition  date  for 
injected  cyanide  bearing  wastes  subject 
to  the  Cahfomia  Hst  prohibitions.  These 
wastes  will  be  prohibited  from  injection 
on  August  8, 1990. 

2.  Metals 

The  Agency  identified  234  miUion 
gallons  of  injected  metal  wastes  subject 
to  the  prohibition.  The  appropriate 
treatment  for  these  wastes  is  chemical 
precipitation  and.  based  on  the  TSDR 
Survey,  the  Agency  identified  128 
million  gallons  of  such  capacity 
available.  The  RIA  survey  and  the  April 
26.  proposal  showed  163  million  gallons 
of  such  capacity.  Again,  there  is  a 
substantial  shortfall  of  alternative 
capacity  under  either  data  set. 

The  Agency  therefore  is  providing  a  2- 
year  variance,  and  will  prohibit  the  land 
disposal  by  injection  of  metal  bearing 
wastes  subject  to  the  California  list 
prohibitions  on  August  8, 1990. 

3.  Corrosives 

There  are  over  1  billion  gallons  of 
corrosive  wastes  injected  annually  that 
are  subject  to  the  California  list 
prohibitions.  Based  on  the  TSDR  Survey, 
there  are  less  than  30  million  gallons  of 
neutrahzation  capacity  available.  No 
specific  volume  of  neutrahzation 
capacity  was  identified  in  the  April 
proposal,  although  tank  capacity  was 
seen  to  be  inadequate.  The  Agency 
outlined  in  the  proposal  the 
impediments  to  constructing  additional 
capacity  in  the  short  term  (see  Section 
(Ilj  of  this  preamble  for  a  thorough 
discussion  of  the  comments  on  this 
point)  for  large  volume  waste  streams. 
Again,  there  is  a  significant  shortfall  of 
alternative  capacity. 

In  view  of  the  lack  of  alternative 
capacity,  the  Agency  is  granting  a  2-year 
variance  to  the  effective  date,  and  will 
prohibit  the  injection  of  corrosives  with 
a  pH  less  than  2  on  August  8. 1990. 

4.  Halogenated  Organic  Compounds 
(HOCs) 

On  July  8, 1987,  the  Agency  stated  that 
HOC  containing  wastes  subject  to  the 
California  list  restriction  were  defined 
by  those  HOCs  listed  in  40  CFR  Part  268. 
Appendix  III.  Further,  with  respect  to 
surface  land  disposal,  EPA  granted  a  2- 
year  variance  for  HOCs  at 
concentrations  equal  to  or  above  10,000 
mg/1.  The  Agency  specified  incineration 
as  treatment  for  such  wastes,  and  noted 
that  there  was  not  adequate  capacity. 
On  May  17, 1988.  the  Agency  proposed 
to  rescind  the  variances  for 
concentrated  solvents  and  HOCs 


disposed  of  in  surface  units  based  on 
substantial  increases  in  the  estimated 
amount  of  treatment  capacity. 

The  Agency  stated  in  the  April  26, 
1988  proposal  that  available  data 
showed  no  HOCs  injected  at  over  one 
percent  concentration,  but  indicated  it 
would  review  any  data  which  suggested 
that  concentrated  HOCs  were  injected 
and  make  capacity  determinations  on 
the  basis  of  such  data.  The  EPA  did  not 
receive  any  comments  indicating  that 
concentrated  HOCs  are  injected, 
although  after  the  comment  period 
closed  several  operators  indicated  in  the 
context  of  their  "no-migration"  petitions 
that  they  were  injecting  concentrated 
HOCs.  Nevertheless,  the  volumes 
disposed  are  substantially  less  than  the 
available  treatment  capacity.  Current 
information  show  about  246  million 
gallons  of  liquid  combustion  capacity, 
the  specified  BDAT  for  concentrated 
HOCs. 

Accordingly,  HOCs  at  concentrations 
above  10,000  ppm  will  be  banned  on 
August  8. 1988. 

The  Agency  specified  wastewater 
treatment  as  treatment  applicable  to 
dilute  HOC  wastewaters  that  are  at 
concentrations  between  1,000  and  10,000 
mg/1.  (HOCs  below  1,000  mg/1  are  not 
subject  to  California  List  prohibitions). 
On  August  27, 1987,  the  Agency 
indicated  that  85  million  gallons  of 
dilute  HOC  wastewaters  above  the 
statutory  concentration  levels  (1000  mg/ 
1)  are  injected  annually  (52  FR  32451). 
On  April  26, 1988.  the  Agency  identified 
319  million  gallons  of  dilute  HOC- 
containing  wastewaters  injected  each 
year  at  concentrations  above  1,000  mg/1 
(53  FR  14897-14898).  The  TSDR  survey 
shows  about  245  million  gallons  injected 
annually.  The  Agency  had  found 
previously  that  appropriate  wastewater 
treatment  capacity  was  not  sufficient  to 
handle  injected  dilute  HOCs  (52  FR 
32450.  August  27, 1987)  and  still  believes 
that  to  be  the  case.  Accordingly,  EPA  is 
granting  a  2-year  capacity  variance  and 
imposing  the  prohibition  on  injection  of 
dilute  HOC  wastewaters  at 
concentrations  greater  than  or  equal  to 
1000  mg/1  (and  less  than  10,000  mg/1)  on 
August  8, 1990. 

5.  Polychlorinated  Biphenyls  (PCBs) 

At  the  time  of  the  proposal,  the 
Agency  had  identified  25,000  gallons  of 
PCBs  being  injected,  and  had  proposed 
to  prohibit  the  injection  of  such  wastes 
on  August  8, 1988.  Data  from  both  the 
TSDR  and  the  RIA  surveys  indicate  that 
the  treatment  capacity  for  such  wastes 
(liquid  combustion)  substantially 
exceeds  the  volume  disposed. 
Furthermore,  it  appears  that  PCBs  are 
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not  injected  at  concentrations  above  the 
statutory  prohibition  level  of  50  ppm. 
Accordingly,  the  Agency  will  prohibit 
the  injection  of  PCBs  on  August  8. 1988. 

6.  Chromium  Wastes 

In  the  April  26  proposal,  the  Agency 
proposed  to  grant  a  capacity  variance  to 
the  prohibition  on  injection  of  chromium 
wastes  covered  by  the  California  list.  In 
that  notice.  EPA  identified 
approximately  105  million  gallons  of 
waste  above  the  statutory  ban  level.  An 
additional  237  million  gallons  is  being 
injected,  but  the  Agency  does  not  have 
data  on  the  concentration  levels  of  these 
chromium-bearing  wastes  (Ref.  3).  EPA 
cannot  determine  how  much  of  the  237 
million  gallons  may  exceed  statutory 
ban  levels,  but  available  information 
does  indicate  that  the  entire  volume  of 
the  waste  is  above  the  suggested  lower 
levels  listed  on  August  12. 1987  (52  FR 
29998).  The  Agency  believes  a  treatment 
train  consisting  of  chromium  reduction, 
chemical  precipitation,  and  settling  or 
filtration  is  the  best  method  of  achieving 
the  statutory  concentration  levels.  The 
latest  information  shows  approximately 
109  million  gallons  of  chromium 
reduction  capacity  for  injected  wastes 
(Ref.  2).  The  April  26  proposal  identified 
only  35  million  gallons  of  such  capacity. 
Despite  the  increase  in  capacity,  EPA 
believes  the  most  prudent  course  of 
action,  given  the  uncertainty  about  the 
total  volume  of  waste  injected  at  levels 
subject  to  the  ban,  the  considerations  of 
limited  transportation,  impending 
additional  wastes  from  the  "Second 
Third."  the  competing  demand  for 
capacity  from  section  30O4(u)  and 
CERCLA  wastes,  and  the  difficulty  of 
managing  residuals  from  large  volume 
waste  streams  is  to  grant  a  capacity 
variance  for  this  waste  stream. 
Accordingly.  EPA  is  today  granting  a  2- 
year  variance  from  the  prohibition  and 
banning  the  injection  of  chromium 
wastes  subject  to  section  3004(f]  on 
August  8, 1990. 

B.  Selected  "First  Third"  Wastes 

1.  K062 

On  April  26,  the  Agency  published 
capacity  determinations  for  K062  wastes 
(See  53  FR  14899).  This  waste  is  spent 
pickle  liquor  from  steel  finishing 
operations.  In  that  proposal,  EPA 
indicated  that  a  2-year  capacity 
variance  was  warranted  because  the 
volume  of  waste  requiring  treatment 
exceeded  the  available  treatment 
capacity.  As  indicated,  the  Agency 
expected  at  that  time  to  complete  a 
survey  which  would  provide  better  data 
on  both  the  volume  of  wastes  being  land 
disposed,  and  the  available  treatment 


capacity.  Based  on  this  more  recent 
analysis  (Ref.  2).  the  Agency  believes 
that  the  volume  of  waste  being  disposed 
of  in  surface  land  disposal  units  still 
substantially  exceeds  the  capacity 
available  to  treat  these  wastes.  EPA's 
latest  analysis  indicates  that  128  to  148 
million  gallons  of  K062  are  injected  each 
year  (Refs.  2  and  3). 

The  BOAT  for  injected  K062  wastes 
consists  of  chromium  reduction 
followed,  in  many  cases,  by 
neutralization.  The  TSDR  Survey 
identified  approximately  109  million 
gallons  of  chromium  reduction  capacity 
and  30  million  gallons  of  neutralization 
capacity  available  for  injected  wastes. 
The  Agency  also  has  information  that 
suggests  that  extremely  large  volumes  of 
"derived  from"  K062  are  being  generated 
from  RCRA  and  CERCLA  groundwater 
cleanups  and  from  leachate  collection 
systems  (Ref.  1).  In  view  of  this,  the 
Agency  believes  there  is  a  substantia! 
shortfall  in  capacity.  Accordingly,  EPA 
will  provide  a  2-year  variance  from  the 
prohibition  date  and  ban  the  land 
disposal  by  injection  of  K062  wastes 
unable  to  meet  the  BOAT  treatment 
standard  on  August  8, 1990. 

2.  K04»-K052 

The  Agency  has  proposed  to  grant  2- 
year  variances  to  the  effective  date 
prohibiting  disposal  of  the  K049-K052 
wastes  (certain  petroleum  refining 
wastes)  in  either  surface  units  or 
injection  wells  (see  53  FR  11776,  April  8, 
1988  and  53  FR  14899,  April  26. 1988). 
More  recently,  the  Agency  reexamined 
these  analyses  for  surface  disposed 
wastes  (see  53  FR  17578  May  17, 1988). 
Based  on  this,  the  Agency  retained  its 
proposal  to  grant  2-year  variances  from 
the  prohibition  dates  for  surface 
disposed  wastes  and  ban  such  disposal 
on  August  8, 1990.  This  decision  is  based 
on  the  133.5  million  gallons  of  these 
wastes  disposed  of  in  surface  units 
annually  (Ref.  2)  and  the  decision  rule  to 
allocate  the  applicable  BDAT  treatment 
capacity  for  these  streams  (sludge 
combustion  and  stabilization)  to  other 
"First  Third"  surface  disposed  wastes. 

An  assessment  of  the  data  available 
to  the  Agency  at  this  time  shows  an 
additional  400.000  more  gallons  of  K050 
being  deep  well  injected  than  was 
indicated  in  the  April  26. 1988,  proposal. 
In  addition,  this  data  indicates  that 
approximately  109,000  more  gallons  of 
K049  waste  are  being  injected  than  was 
previously  thought  (Refs.  2  and  3).  The 
estimated-Bmounts  of  injected  K051  and 
K052  wastes  made  on  April  26  remain 
unchanged.  Based  on  the  limited 
treatment  available,  and  the  decision  to 
allocate  available  treatment  first  to 
surface  wastes,  the  Agency  will  grant  2- 


year  variances  to  injected  K049-K052 
wastes  unable  to  meet  the  BDAT 
treatment  standards.  They  will  be 
prohibited  from  injection  on  August  8, 
1990. 

3.  K104 

Wastes  categorized  as  K104  are 
combined  wastewater  streams 
generated  from  the  production  of 
nitrobenzene  and  aniline.  In  the  April  26 
notice,  EPA  identified  just  under  13 
million  gallons  of  this  waste  being 
injected  each  year  and  proposed  to 
grant  a  2-year  capacity  variance  based 
on  lack  of  adequate  treatment  capacity 
(see  53  FR  14899).  The  TSDR  Survey 
indicates  that  nearly  57  million  gallons 
of  K104  are  being  injected  each  year. 
The  Agency  has  identified  BDAT  for 
K104  as  solvent  extraction  followed  by 
steam  stripping  and  activated  carbon 
adsorption.  The  Agency  has  identified 
only  1  million  gallons  of  solvent 
extraction  capacity  available  for 
injected  wastes.  EPA,  therefore,  believes 
the  capacity  variance  proposed  on  April 
26. 1988,  to  be  appropriate  and  will  grant 
a  2-year  variance  from  the  August  8. 
1988,  deadline.  Under  todays  rule,  K104 
wastes  not  meeting  the  BDAT  treatment 
standards  will  be  prohibited  on  August 
8. 1990. 

4.  K071 

On  April  8  and  April  26  the  Agency 
proposed  to  grant  a  capacity  variance  to 
the  prohibition  against  both  the  surface 
disposal  and  underground  injection, 
respectively,  of  K071  wastes  (brine 
purification  muds  from  the  mercury  cell 
process  in  chlorine  production)  (See  53 
FR  11777  and  53  FR  14899). 

The  TSDR  Survey  results  do  not 
change  the  volumes  or  capacity 
determinations  made  on  April  26  for 
injected  K071  wastes.  BDAT  for  this 
waste  has  been  identified  as  acid 
leaching  followed  by  chemical 
oxidation,  dewatering  of  sludges  and 
sulfide  precipitation  of  metals  in  the 
effluent.  The  Agency  believes  that  there 
is  inadequate  capacity  to  treat  this 
waste  (Ref.  2).  and  therefore  believes 
the  capacity  variance  proposed  on  April 
26, 1988,  to  be  appropriate.  Land 
disposal  by  injection  of  K071  wastes  not 
meeting  the  BDAT  treatment  standards 
will  be  prohibited  on  August  8, 1990. 

rV.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis 

Executive  Order  12291  requires  EPA 
to  assess  the  effect  of  contemplated 
Agency  actions  during  the  development 
of  regulations.  Such  an  assessment 
consists  of  a  quantification  of  the 
potential  benefits  and  costs  of  the  rule. 
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as  well  as  a  description  of  any 
beneficial  or  adverse  effects  that  cannot 
be  quantified  in  monetary  terms.  In 
addition.  Executive  Order  12291  requires 
that  regulatory  agencies  prepare  an 
analysis  of  the  regulatory  impact  of 
major  rules.  Major  rules  are  defined  as 
those  likely  to  result  in: 

1.  An  annual  cost  to  the  economy  of 
$100  million  or  more;  or 

2.  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

3.  Significant  adverse  effects  on 
competition,  employment  investment, 
innovation  or  international  trade. 

The  Agency  has  performed  an 
analysis  of  the  regulation  to  assess  the 
economic  effect  of  associated 
compliance  costs  for  both  the  California 
list  and  the  "First  Third"  list  wastes 
(Refs.  6  and  7).  Total  compliance  costs 
of  the  entire  California  list  and  "First 
Third"  list  regulations  (i.e.,  those  being 
finalized  today  as  well  as  those  which 
will  be  proposed  in  the  near  future)  are 
estimated  at  $41.9  million,  or  $11.8 
million  annualized.  Alternate  treatment 
costs  are  estimated  to  total  $36  million 
($11.44  million  annualized]  and  petition 
costs  are  estimated  to  be  $5.9  million 
($0.42  million  annualized).  The 
California  list  wastes  and  selected  "First 
Third"  wastes  being  addressed  today 
are  included  in  these  costs.  These  costs 
indicate  that  the  rule  does  not  constitute 
a  major  rule  under  Executive  Order 
12291. 

B.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  etseq.,  whenever  an 
agency  publishes  a  notice  of  rulemaking 
for  any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e..  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  This 
analysis  is  unnecessary,  however,  if  the 
agency's  administrator  certifies  that  the 
rule  will  not  have  significant  economic 
effect  on  a  substantial  number  of  small 
entities. 

Owners  and  operators  of  hazardous 
waste  injection  wells  are  generally 
major  chemical,  petrochemical  and  other 
manufacturing  companies.  The  Agency 
is  not  aware  of  any  small  entities  that 
would  be  affected  by  this  rule.  Section 
148.1(c)(3)  of  the  regulatory  framework 
for  this  rule  exempts  any  small  quantity 
generator,  as  defined  in  §  261.5,  from  the 
underground  injection  prohibitions 


proposed  in  that  framework.  The 
Administrator  certifies  that  this  rule  will 
not  have  significant  economic  effects  on 
a  substantial  number  of  small  entities. 
As  a  result  of  this  finding  EPA  has  not 
prepared  a  formal  Regulatory  Flexibility 
Analysis. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  etseq.) 
and  have  been  assigned  OMB  control 
number  2040-0042. 

V.  References 

(1)  Estimated  Quantity  of  Extracted  Ground 
Watei^-RCRA  Facilities  and  CERCLA  Sites: 
1988-1990:  Report  to  U.S.  EPA.  ICF 
Incorporated.  July  1988. 

(2)  Background  Document  for  First  Third 
Wastes  to  Support  40  CFR  Part  268  Land 
Disposal  Restrictions,  First  Third  Waste 
Volumes,  Characteristics,  and  Required  and 
Available  Treatment  Capacity— Part  11;  U.S. 
EPA,  OSW.  May  198a 

(3J  Findings  on  Class  I  Hazardous  Wells 
Affected  by  the  Land  Ban  Rules;  Temple, 
Barker  and  Sloane,  December,  1987. 

(4)  Evaluation  of  Availability  of  Alternate 
Treatment  and  Disposal  Capacity  for  Injected 
Hazardous  Wastes;  Tischler/Kocurek  for  the 
Chemical  Manufacturers  Association, 
October  1987. 

(5)  Comments  of  the  Chemical 
Manufacturers  Association  on  EPA's 
Proposed  Rule  Regarding  Hazardous  Waste 
Disposal  Injection  Restrictions;  Chemical 
Manufacturers  Association,  October,  1987. 

(6)  Regulatory  Impact  Analysis  of  Proposed 
Hazardous  Waste  Disposal  Restrictions  for 
Class  I  Injection  of  California  List  Wastes, 
EPA  Report,  Contract  No.  68-03-3348; 
Cadmus  Group,  Inc.,  October  1987. 

(7)  Regulatory  Impact  Analysis  of  Proposed 
Hazardous  Waste  Disposal  Restrictions  for 
Class  I  Injection  of  First  Thirds  List  Wastes, 
EPA  Report  Contract  No.  68-03-3348; 
Cadmus  Croup,  Inc.,  October  1987. 

List  of  Subjects  in  40  CFR  Part  148 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Environmental  protection. 
Hazardous  materials.  Hazardous 
materials  transportation.  Hazardous 
waste,  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal,.  Water  supply.  Water  pollution 
control.  * 

Dated:  August  5. 1988. 
I..ee  M.  Thomas. 

Administrator. 

Therefore  Chapter  I  of  Title  40  is 
amended  as  follows: 


PART  148— HAZARDOUS  WASTE 
INJECTION  RESTRICTIONS 

1.  The  authority  citation  for  Part  148 
continues  to  read  as  follows: 

Authority:  Section  3004,  Resource 
Conservation  and  Recovery  Act  42  U.S.C. 
6901  et  seq. 

2.  Section  148.12  is  added  to  read  as 
follows: 

§  148.12    Wasta  specific  proliMtlons— 
California  Hst  wastes. 

(a)  Effective  August  8, 1988,  the 
hazardous  wastes  listed  in  40  CFR 
268.32  containing  polychiorinated 
biphenyls  at  concentrations  greater  than 
or  equal  to  50  ppm  or  halogenated 
organic  compounds  at  concentrations 
greater  than  or  equal  to  lO^XM  mg/kg  are 
prohibited  from  underground  injection. 

(b)  Effective  August  8. 1990.  the 
hazardous  wastes  listed  in  40  CFR 
268.32.  other  than  those  listed  in 
paragraph  (a)  of  this  section,  are 
prohibited  from  underground  injection. 

(c)  The  requirements  of  paragraphs  (a) 
and  (b)  of  this  section  do  not  apply: 

(1)  If  the  wastes  meet  or  are  treated  to 
meet  the  applicable  standards  specified 
in  Subpart  D  of  Part  288;  or 

(2)  If  an  exemption  from  a  prohibition 
has  been  granted  in  response  to  a 
petition  under  Subpart  C  of  this  part;  or 

(3)  During  the  period  of  extension  of 
the  applicable  effective  date,  if  an 
extension  is  granted  under  §  148.4  of  this 
part. 

3.  Section  148.14  is  added  to  read  as 
follows: 

§148.14    Waste  specific  prohiMtione— 
First  Tliird  wastes. 

(a)  Effective  August  8, 1990,  the 
wastes  specified  in  40  CFR  261.32  as 
EPA  Hazardous  Waste  numbers  K049, 
K050,  K051,  K052,  K062,  K071,  and  K104 
are  prohibited  from  underground 
injection. 

(b)  The  requirements  of  paragraph  (a) 
of  this  section  do  not  apply: 

(1)  If  the  wastes  meet  or  are  treated  to 
meet  the  applicable  standards  specified 
in  Subpart  D  of  Part  268;  or 

(2)  If  an  exemption  from  a  prohibition 
has  been  granted  in  response  to  a 
petition  under  Subpart  C  of  this  part;  or 

(3)  During  the  period  of  extension  of 
the  applicable  effective  date,  if  an 
extension  is  granted  under  §  148.4  of  this 
part. 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Articles 
Being  Considered  for  Possible  Duty 
Removal 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  scheduling  of  public 

hearing. 

SUMMARY:  This  publication  gives  notice 
of  articles  which  may  be  considered  for 
duty  removal  in  the  Uruguay  Round  of 
Multilateral  Trade  Negotiations  and  the 
scheduling  of  a  public  hearing  in 
connection  therewith. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Leahy,  (202-395-7210),  Office  of 
Policy  Coordination,  Office  of  the  U.S. 
Trade  Representative,  600 17th  Street. 
NW.,  Washngton,  DC  20506. 
SUPPLEMENTARY  INFORMATION: 

I.  Articles  Which  May  Be  Considered  in 
Trade  Negotiations 

In  confomity  with  section  131(a)  of  the 
Trade  Act  of  1974  (the  Trade  Act)  (19 
U.S.C.  2131(a)),  notice  is  hereby  given  of 
the  articles  which  may,  in  negotiations 
conducted  in  the  Uruguay  Round  of  the 
Multilateral  Trade  Negotiations  under 
the  General  Agreement  on  Tariffs  and 
Trade  (GATT),  be  considered  for  the 
removal  of  duties  or  continuance  of 
duty-free  treatment. 

II.  UsI  Aitides  WUch  May  Be 
Considered  in  the  Tropical  Products 
Negotiations 

The  U.S.  negotiating  proposals  in  the 
agriculture  and  tropical  products  areas 
are  closely  linked.  However,  because 
the  Punta  del  Este  declaration 
inaugurating  the  Uruguay  Round  calls 
for  "special  attention"  for  tropical 
products,  in  particular  with  respect  to 
the  timing  of  these  negotiations,  we  are 
holding  hearings  now  with  respect  to  the 
articles  listed  in  the  annex  to  this  notice. 
The  listed  articles  may  be  considered 
for  elimination  of  duties  or  continuance 
of  existing  duty-free  treatment,  as 
appropriate.  The  articles  are  identified 
by  reference  to  eight-digit  subheading 
numbers  of  the  proposed  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  and  consist  of  all  articles  in 
such  listed  subheadings.  The  HTSUS  is 
for  sale  by  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington  DC  20402,  and  is  also 
available  for  inspection  at  any  field 
office  of  the  U.S.  Customs  Service  or  the 
Department  of  Commerce.  A  list  giving 
informal  abbreviated  descriptions  of  the 
articles  contained  in  the  HTSUS 
subheadings  identified  in  this  notice  is 


available  upon  written  request  from  the 
Secretary,  Trade  Policy  Staff  Committee 
(TPSq,  Office  of  the  United  States 
Trade  Representative,  Executive  Office 
of  the  President,  600  17th  Street.  NW. 
Washington.  DC  20506. 

The  list  of  articles  in  this  notice 
reflects  work  conducted  by  the  GATT 
Committee  on  Trade  and  Development 
in  1982-84  and  is  being  used  solely  to 
provide  an  interim  basis  for  proceeding 
with  work  in  connection  with  the 
Uruguay  Round  Negotiations  on  tropical 
products.  It  has  not  been  accepted  by 
the  United  States  as  constituting  a 
definition  of  tropical  products. 

III.  Public  Hearing 

Section  133  of  the  Trade  Act  (19  U.S.C. 
2153)  requires  that  the  President  afford 
an  opportunity  for  any  interested  person 
to  present  his  or  her  views  concerning 
any  U.S.  or  foreign  tariff  concession, 
modification  or  continuance  which 
could  be  offered  or  sought  by  the  United 
States,  any  nontariff  barrier  to  trade  or 
any  other  matter  relevant  to  proposed 
trade  agreements.  In  accordance  with 
the  Trade  Act.  the  TPSC  will  conduct  a 
public  hearing  beginning  at  10:00  a.m.. 
on  September  27, 1988.  If  necessary,  the 
hearing  will  continue  on  Septembo-  28. 
The  hearing  will  be  held  in  the 
Amphitheater.  Federal  Home  Loan  Bank 
Board.  1700  G  Street,  NW..  Washington, 
DC.  Interested  persons  wishing  to  testify 
orally  at  the  hearing  must  provide 
written  notice  of  their  intention  by  IZiOO 
noon,  September  15. 1988,  to  Carolyn 
Frank.  Office  of  the  U.S.  Trade 
Representative,  Room  523,  600  17th 
Street,  NW.,  Washington.  DC  20508l  In 
addition,  they  must  provide  the 
following  information: 

(1)  Their  names,  addresses  and 
telephone  numbers;  and 

(2)  A  summary  of  their  presentation. 
including  the  products,  with  HTSUS 
item  numbers,  to  be  discussed. 

Those  persons  presenting  oral 
testimony  must  submit  a  complete 
written  statement  in  20  copies  in  English 
by  12:00  noon,  September  22, 1988  to 
Carolyn  Frank  at  the  above  address. 
Remarks  at  the  hearing  should  be 
limited  to  no  more  than  a  10  minute 
summary  of  the  written  statement,  to 
allow  time  for  possible  questions  from 
the  Chairwoman  and  the  interagency 
panel. 

Persons  not  wishing  to  participate  in 
the  hearing  may  submit  a  written 
statement  in  20  copies  in  English  to 
Carolyn  Frank  at  the  above  address  by 
12:00  noon,  September  29, 1988.  Any 
business  confidential  material  must  be 
clearly  marked  as  such  and  must  be 
accompanied  by  a  nonconfidential 
summary  thereof.  Parties  are  referred  to 


section  2003  of  Title  15  of  the  Code  of 
Federal  Regulations  for  the  rules 
concerning  oral  testimony,  the 
submission  of  written  briefs,  the 
treatment  of  business  confidential 
information  and  other  procedures 
related  to  the  TPSC  hearing. 

rv.  Advice  of  the  International  Trade 
ion 


On  behalf  of  the  President,  and  in 
compliance  with  section  131(a)  of  the 
Trade  Act,  the  U.S.  International  Trade 
Commission  has  been  furnished  with  the 
list  of  articles  published  in  this  notice 
for  the  purpose  of  receiving  from  the 
Commission  its  advice  on  the  probable 
economic  effect  on  the  U.S.  industries 
producing  like  or  directly  competitive 
articles  and  on  consumers  of  the 
elimination  of  U.S.  duties  or  the 
continuance  of  U.S.  duty-free  or  excise 
treatment,  as  appropriate.  A  notice  of 
the  Commission's  investigation,  and  of 
public  hearings  to  be  held  in  connection 
therewith,  was  published  in  the  Federal 
Register  of  August  3, 1988  (53  FR  29285). 
Sandra ).  Kristoff, 
Chairwoman,  Trade  Policy  Staff  Committee. 

Articles  Which  May  be  Considered  for 
EBmination  of  U.S.  Duties 

Tropical  Products 

Articles  provided  for  in  the 
subheadings  of  the  proposed 
Harmonized  Tariff  Schedules  of  the 
United  States  (HTSUS)  which  are  listed 
below  and  which  are  not  annotated  with 
an  asterisk  may  be  considered  for  the 
elimination  of  U.S.  import  duties  and  are 
the  subject  of  the  request  for  advice  of 
the  U.S.  International  Trade 
Commission. 

Subheadings  listed  below  which  are 
annotated  with  an  asterisk  are  included 
in  the  indicative  list  of  tropical  products 
developed  by  the  GATT  Committee  on 
Trade  and  Development,  but  such 
subheadings  currently  have  a  Column  1 
rate  of  duty  "free"  in  the  HTSUS,  and 
the  duty-free  status  is  bound  in  the  U.S. 
Schedule  annexed  to  the  GATT. 

I.  Tropical  Beverage  Items 

Coffee  and  Products 


oemii.oo- 

0901.22.00-              2101.10.40 

ogoi.12.00- 

090130.00' 

0801.2100* 

2ini  10.20 

Coca  and  Products 

1801  .oaoo- 

1803.1000*               1804.00.00 

18Q2.0aO(l' 

180320.00                1805.00.00 

Tea  and  Instant  Tea 

oemMM' 

2101.20.20* 

0902.«l.U0- 

,    2101.20.40 
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II. 

Spices,  Flowers,  Plants,  etc. 

Manioc  and  Other  Tropical  Roots,  and 
Products  Thereof 

4418.90,40                4421.90.50                94019015 
4419.00.40                4421.90.80                940190  40 

Spices  and  Essential  Oils — Tropical 

4419.00,80                4421.90.70*              9403  30  40 

0904.11.00* 

0904.12.00* 

0904.20.20 

0904.20.40 

0904.20.60 

0909.10.00*             0910.99.40 
0909.20.00*             0910.99.50* 
0909.30.00               0910.99.60 
0909.40.00*              3301.14.00* 
0909.50.00*              3301.21.00* 

0714.10.00                0714.90.50*              1903.00.20* 
0714.90.10                0714.90.60                1903.00.40 
0714.90.20               1106.20.00* 
0714.90.40               1108.14.00* 

'  Palm  oil  and  its  fractions  imported  to  be 

4420,10.00                442190.80                9403.30  80 
4420.90.20                4421.90.85                9403.40  40 
4420.90,40                4421.90.88*              9403  40.60 
4420.90.60                4421.90.90                9403  40  90 
4420.90.80                9401.61.20                9403  50  40 

0904.20.70 

0910.10.20*             3301.22.00* 

used  in  the  manufacture  of  iron  or  steel 

4421.10.00                9401.6140                9403.50  60 

0904.20.80* 

0910.10.40               3301.26.00* 

products,  or  of  tin  plate  or  teme  plate  are 

4421.90.10                9401.6160                94035090 

0905.00.00* 

0910.20.00*              3301.29.10 

bound  free  of  duty  in  the  GATT. 

4421.90.15*              9401.69.20                9403  60  40 
4421.90.20                94016940                9403.60.80 
4421.90.30                9401.69.60                9403,90.70 
4421  90  40                9401  69  80 

0906.10.00* 

0910.30.00*             3301.29,20 

*  Palm  kernel  oil  unfit  for  use  as  food  is  not 

0906.20.00* 

0910.40.20*             3301.29.50* 

bound  free  of  duty  in  the  GATT. 

0907.00.00* 

0910.40.30                3301.30,10 

■  ■  *»  ■  ' ^Jvj . ^rxj                               ij^\j  A -\jhj  ^%^Kj 

0908.10.00* 

0910.40.40                3301.30.50* 

V.  Tropical  Fruits  and  Nuts 

Natural  Rubber  and  Rubber  Products 

0908.20.20 

0910.50.00'             3301.9000* 

0908.20.40* 

0910.91.00 

Bananas  and  Banana  Products 

4001.10.00*              400910.00                40149050 

0908.30.00* 

0910.99.20* 

0803.00.20*  '           0811.90.10                2008.99.15 

4001.21.00*              4009.20.00                401511,00 

Cut  Flowers 

0803.00.30*             1106.30.20 

4001.22.00*              4009.30.00                4015  1910 

0803.00.40                2008.99.13 

4001.29.00*              4009.40.00                40151950 

4001.30.00*              4009.50.00                4015.90  00 

0603.10.30 
0603.10.60 

060310.70                0603.90.00 
0603.10.80 

Other  Tropical  Fruits  and  Nuts  and  Products 

4005.10.00*              4011.10.00                4016,10  00 
4005.20.00*              4011.20.00                4016.91.00 

Plants. 

Vegetable  Materials.  Lacs.  etc. 

080110.00*              0813.40.40                2008.19  15 
0801.20.00*              0813.40.80                2008.19.20 

4005.91.00*              4011.40.00                4016.92.00 
4005.99.00*              4011.50.00                4016.93.00 

0602.10.00 

1402.10.00*              4602.10.13 

0801.30.00*              0813.40.90                2008.19.25 

1006,10.00                4011.91,10*              4016.94.00 

0602.99.20* 

1402.91.00                4602.10.19 

0802.90.1Q                0813.50.00                2008.19.30 

4006.90.10                4011.91.50                4016.95.00 

0602.99.30 

1402.99.00*              4602,10.21 

0802.90.15                1106.30.40                2008.19.40 

4006.90.50                4011.99.10*              4016.9903 

0602.99.40 

1403.10.00                4602.10.22 

0802.90.20                2001.90.10                2008.19.50 

4007.00.00                4011.99.50                4016.99.05 

0602.99.60 

1403.90.20                4602.10.23 

0802.90.25               2001.90.20               2008.19.85 

4008.11.10                4013.10.00                4016.99.10 

1 

0602.99.90 

1403.90.40                4602.10.25 

0802.90.80                2001.90.25                2008.19.90 

4008.11.50                4013.20.00                4016.99.15 

121190.20* 

1404.10.00*              4602.10.29 

0802.90.90                2001.90.30                2008.20.00 

4008.19.10                4013.90,10*              4016.99.20 

1211.90.40 

1404.90.00*             4602.10.40 

0804.10.20               2001.90.35               2008.91.00 

4008.19.50               4013.90.50               4016.99.25 

1211.90.60 

1521.10.00                4602.1050 

0804.10.40                2001.90.40                2008.92.10 

4008.21.00                4014.10.00                4016.99.50 

1211.90.80* 

1521.90.20                9401.50,00 

0804.10.60                2001.90.42                2008.92.90 

4008.29.00                4014.9010                4017.00.00 

1301.10.00* 
1301.20.00* 
1301.90.40 

1521.90.40*              9401.90.10 
3203.00.10*              9401.90.25 
3203  00  50             0401  on  "^S 

0604.10.80                2001.90.45                2008.99.05 
0804.30.20               2001.90.50               2008.99.10 
0804.30.40                2001.90.60                2008.99.18 

'  Reinforced  or  backed  decorative  wood 
veneers,  not  surface  covered,  or  surface 

1301.90.90* 

4601.10.00                9401.90.50 

0804.30.60               2006.00.20               2008.99.20 

covered  with  a  clear  or  transparent  material 

1302.14.00* 

4601.20.20                9403.80.30 

0804.40.00                2006.00.30                2008.99.23 

which  does  not  obscure  the  grain,  texture  or 
markings  of  the  wood  are  not  bound  free  of 
duty  in  the  GATT. 

1302.19.20* 

1302.19.40 

1302.19.90* 

4601.20.40                9403.80  60 
4601.20.60                9403.90.10 
4601.20.80                9403.90.25 

0804.50.40                2006.00.40                2008.99.25 
0804.50.60               2006.00.50               2008.99.28 
0804.50.80                2006.00.60                2008.99.29 

1302.39.00 

4601.20.90                940390.40 

0807.20.00                2006.00.70                2008.99.30* 

1401.10.00 

4601.91.20                9403.90.50 

0810.90.20*  '          2006.00.90               2008.99.35 

Vn.  Jute  and  hard  Fibers 

1401.20.20* 
1401.20.40 
1401.90.20 
1401.90.40 

4601.91.40               9403.90.60 
4602.10.05                9403.90.80 
4602.10.11 
4602.10.12 

0810.90.40                2007.10.00                2008.99.40 
0811.90.20*              2007.99.05                2008.99.42 
0811.90.22                2007.99.10                2008.99.45 
0811.90.25                2007.99.15                2008.99.50 
0811.90.30*              2007.99.20                2008.99.60 

5303.10.00*             5311.00.40               5702.3910 
5303.90.00*              5311.00.60                5702.39.20 
5304.10.00*              5607.10.00                5702.49.10 
5304.90.00*              5607.21.00*              5702.49.15 

III.  Certain  Oilseeds,  Vegetable  Oils,  and  Oil 

0811.90.35                2007.99.25                2008.99.61 
0811.90.40                2007.99.30*              2008.99.63 

5305.11.00*              5607.29.00                5702.49.20 
5305.19.00               5607.30.10*             5702.59.10 

uakes 

0811.90.50                2007.99.35                2008.99.65 

5305.21.00*              5607.30.20                5702.59.20 

1202.10.00 

1202.20.00 

1203.00.00 

1207.10.00 

1207.30.00- 

1207.92.00* 

1513.19.00*              1519.19.20 
1513.21.00*              1519.19.40 
1513.29.00*  '           1519.20.00 
1515130.00                1519.30.20 
1515.M.00                1519.30.40 
1515  9^20                 1519.30  60 

0811.90.55                2007.99.40                2008.99.80 
0811.90.60                2007.99.45                2008.99.90 
0812.90.10                2007.99.48                2009.40.20 
0812.90.20                2007.99.50                2009,40.40 
0812.90.30                2007.99.55                2009.80  20* 
0812.90.40                2007.99,60*              2009.80.40 

5305.29.00*              5608.90.10                5702.99.10 
5305.91.00*              5608.90.20                5702.99.20 
5305.99.00*              5608.90.30                5703.90.00 
5307.10.00                5609.00.10                5705.00 10* 
5307.20.00                5609.00.20                5705.00.20 
5308.10.00*              5609.00.30                5905.00,10* 

1207.99.00* 
1208.90.00 
1508.10.00 
1508.90.00 
1511.10.00  ' 

isis.go^tr-"'^  152010.00 

1516.20.10                1520.90.00 
1516.20.90                2305.00.00 
1518.00.20                2306.50.00 
1518.00.40                2306.60.00 

0812.90.90                2007.99.65                2009.80.60 
0813.40,10                2007.99.70                2009.80.80 
0813.40.15                2007.99.75                2000.90.20 
0813.40.20                200811.00                2009.90.40 
0813.40.30                2008.19.10* 

5308.90.00                5609.00.40                5905  00.90 
5310.10.00*              5701.90.10                6305  10.00* 
5310.90.00                5701.90.20                6305  90.00 
5311.00.20                5702.20.10 
5311.00.30                5702.20.20* 

1511.90.00  ' 
1513.11.00* 

1519.11.00               2306.90.00 
1519.12.00 

'  Dried  bananas  are  not  bound  free  of  duty 
in  the  GATT. 

[PR  Doc.  88-18424  Filed  8-15-88;  8:45  am] 

IV.  Tobacco,  Rice,  and  Tropical  Roots 

*  Kiwi  fruit  is  not  bound  free  of  duty  in  the 
GATT. 

BILUNQ  CODE  3190-01-M 

Tobacco  and  Tobacco  Products 

VI.  Tropical  Wood  and  Rubber 

2401.10.20 

2401.20.40                2402.10.30 

2401.10.40 

2401.20.60                2402.10.60 

Tropical  Wood  and  Wood  Products 

2401.10.60 

2401.20.80                2402.10,80 

4403.10.00*              4408.9000*  '           4412 11.20 

2401.10.80 

2401.30.30*              2402.20.10 

4403.31.00*              4409.2010*              4412.11.50 

2401.20.05 

2401.30.60                2402.20.80 

4403.32.00*              4409.20.25*              4412,12.05 

2401.20.20 

2401.30.90                2402.20.90 

Rice 

4403.33.00*              4409.20.40*              4412.1210 
4403.34.00*              4409.20.50                4412  12.15 

4403.35.00*              4409.20.60*              4412.12.20 

, 

100610.00 

1006.30.10                1102.30.00 

4403.99.00*              4409.2065                4412,12.50 

1006.20.20 

1006.30.90                1103.14.00 

4407.21.00*              4409.20.90*              4414.00.00 

1006.20.40 

1006.40.00 

4407.22.00*              4410.10.00                4418.20.00 
4407.23.00*              4410.90.00*              4418.30.00 
4407.99.00*              4412.11.05                4418.5000 
4408.20.00*              4412.11.10                4418.90  20* 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Recreation  Residence  Authorizations 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  adoption  of  final 
policy. 

summary:  The  Forest  Service  hereby 
gives  notice  that  it  is  adopting  certain 
new  policy  and  procedures  for 
administering  special  use  permits  that 
authorize  privately-owned  recreation 
residences  on  National  Forest  System 
lands.  When  adopted,  the  policy  will 
place  in  effect  a  new  method  of 
calculating  annual  fees  for  recreation 
residences.  It  will  also  establish  policy 
concerning  the  period  of  time  authorized 
by  the  permit  and  determinations 
concerning  the  renewability  of  the 
permit. 

EFFECTIVE  DATE:  This  policy  is  effective 
August  31. 1988.  The  15-day  delay  will 
allow  distribution  of  the  policy  through 
the  Agency's  internal  directive  system. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  policy  should  be 
addressed  to  Ruben  M.  Williams,  Lands 
Staff,  Forest  Service,  USDA,  P.O.  Box 
96090,  Washington,  DC  20090-6090,  (202) 
235-2253. 

SUPPLEMENTARY  INFORMATION:  On 
January  2, 1987.  the  Forest  Service 
published  a  notice  of  proposed  policy 
for  the  administration  of  recreation 
residence  permits  (52  FR  206-218).  The 
proposed  policy  recommended  several 
changes  in  the  current  policy  for 
administering  recreation  residences 
including  a  proposal  to  calculate  the 
annual  fee  by  multiplying  the  base  fee 
times  the  percent  of  change  in  the 
Implicit  Price  Deflator-Gross  National 
Product  (IPD-GNP).  This  new  fee  system 
would  have  become  effective  in  1987. 
The  proposal  also  called  for 
establishment  of  a  new  base  fee  at  20- 
year  intervals,  issuing  permits  for  a  20- 
year  period  with  a  provision  for  renewal 
at  the  end  of  the  first  10-year  period, 
involvement  of  permittee 
representatives  in  reviewing  decisions 
appealed  to  Regional  Foresters,  and  the 
review  of  nonrenewal  decisions  2  to  3 
years  prior  to  termination  of  the  permit. 
The  proposal  was  developed  by  the 
Forest  Service  and  a  working  group 
representing  recreation  residence 
permittees,  established  at  the  request  of 
the  Chief  of  the  Forest  Service. 

Analysis  of  Public  Comment 

During  the  public  comment  period  on 
this  proposal,  the  Forest  Supervisor  of 
the  Eldorado  National  Forest  in 
California,  issued  the  Highway  88  Future 


Recreation  Use  Determination  Draft 
Environmental  Impact  Statement  (EIS). 
The  preferred  alternative  in  the  draft 
EIS  called  for  the  removal  of  82 
recreation  residences  located  near  the 
lakeshore  of  Silver  Lake  and  at  other 
locations.  Materials  about  the  Future 
Use  Determination  were  mailed  to 
permittees  in  other  States  by  the 
Northern  Sierra  Summer  Home 
Association  requesting  their  support  in 
opposing  the  proposed  nonrenewal 
action.  Many  people  apparently 
confused  the  Federal  Register  notice  on 
Recreation  Residence  policy  with  the 
Federal  Register  notice  on  the  draft  EIS. 
The  Forest  Supervisor  withdrew  the 
draft  EIS  on  April  2, 1987,  because  the 
policy  on  future  use  determinations  was 
one  of  the  major  items  being  considered 
in  the  proposed  recreation  residence 
policy  and  because  of  the  confusion  the 
draft  EIS  was  creating.  Any  future 
action  or  study  of  the  recreation 
residences  in  the  Eldorado  and  other 
National  Forests  will  be  consistent  with 
the  direction  contained  in  this  final 
policy.  Both  the  proposed  policy  and  this 
final  policy  provide  greater  protection  to 
the  permittees  from  nonrenewal  of  their 
recreation  residence  permits.  In  this 
policy,  we  have  limited  the  purposes  for 
which  recreation  residence  sites  may  be 
reclaimed  by  narrowing  the  definition  of 
higher  priority  use  as  it  applies  to 
recreation  residence  sites. 

To  the  extent  possible,  and  based  on 
the  relative  merit  of  the  comments,  the 
policy  has  been  revised  to  respond  to 
the  comments  and  suggestions  received. 
In  addition,  the  text  has  been  changed  to 
improve  clarity  and  to  conform  to  Forest 
Service  directive  system  policy  and 
standards  where  necessary. 

Several  respondents  questioned  our 
notification  procedures,  i.e.,  direct 
mailings  to  all  recreation  residence 
permittees  and  via  the  Federal  Register 
to  all  others.  Each  permittee  was  mailed 
a  copy  of  the  notice  of  the  proposed 
policy  because  the  changes  would 
directly  affect  them  and  the 
administration  of  their  permits.  The 
general  public  was  notified  of  the 
proposed  policy  via  the  Federal  Register 
because  this  means  of  public  notice  has 
widespread  circulation  and  meets 
Federal  legal  noUce  requirements. 

Independently,  the  National  Forest 
Recreation  Association  mailed  to  all 
recreation  residence  permittees  a 
situation  review  position  statement  and 
offered  a  questionnaire-style  response 
form.  Completed  questionnaires 
represented  abuul  92  percent  of  the 
comments  received  on  the  proposed 
policy. 

The  Forest  Service  received  3.188 
responses  on  the  proposed  recreation 


residence  policy.  The  number  and 
percentage  of  responses  by  category  of 
respondent  is  as  follows: 


Respondent 

Numtier 

Percent- 
age 

Permittee 

3,072 

21 
17 
56 
22 

964 

Permittee  Family  Memt>er  or 
Friends 

07 

Permittee  Association 

OS 

Otliers 

1  7 

Forest  Service  Personnel 

07 

Total 

3.188 

100  0 

All  of  the  comments  received  have 
been  reviewed  and  given  consideration 
in  reaching  the  final  decision.  The 
summary  of  comments  have  been 
organized  by  topic  and  the  Forest 
Service  response  to  these  topics  follows. 

1.  Base  Fees  and  Indexing.  The 
Agency  proposed  to  use  established  fees 
that  became  effective  during  the  years 
1978-1982  as  the  basis  for  a  20-year  fee 
cycle  using  changes  in  the  overall 
Implicit  Price  Defiator  (IPD)  for  annual 
adjustments.  Base  fees  would  be 
updated  to  1987  by  applying  the  IPD 
adjustments. 

About  81  percent  of  the  reviewers 
supported  the  20-year  fee  cycle  and 
adjustment  of  the  base  fee  by  using  the 
IPD.  Other  reviewers  suggested  such 
changes  as:  (1)  No  indexing  of  fees;  (2) 
using  an  index  that  refiects  Regional  or 
State  differences;  (3)  using  a  base  period 
prior  to  1978;  (4)  starting  the  indexing  in 
1987  or  a  year  after  the  base  fee  year 
was  established;  (5)  using  the  reduced 
fee  resulting  from  the  Appropriations 
Acts  of  1983-1986  as  (he  fee  base;  or  (6) 
preparing  new  appraisals  using  current 
market  sales  to  establish  a  base  fee.  All 
of  these  proposals  were  considered  in 
the  development  of  the  proposed  and 
final  policy,  and  all  of  them,  except  the 
last  one,  would  have  the  effect  of 
reducing  the  fee  that  would  become 
effective  upon  adoption  of  this  policy. 
Establishing  new  base  fees  based  on 
current  appraisals  would  result  in 
increased  fees,  but  we  do  not  believe  it 
would  be  cost  effective  at  this  li.T.e. 

The  proposed  method  of  adjusting 
fees  for  the  years  up  to  and  including 
1987  is  unchanged  in  the  final  policy; 
however,  we  have  clarified  that  the 
index  is  the  Implicit  Price  Deflator-Gross 
National  Product  (IPD-GNP).  In  the 
proposed  policy  we  used  the  term 
"overall  Implicit  Price  Deflator." 

For  the  years  1988  and  thereafter  to 
the  end  of  the  fee  cycle,  the  fees  will  be 
adjusted  by  applying  the  percentage 
change  in  the  index  for  the  second 
quarter  of  the  previous  year  to  the 
second  quarter  of  the  current  year  to  the 
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current  fees.  For  example,  the 
percentage  change  in  the  index  from 
June  1986  to  June  1987  gives  the  factor  to 
apply  to  the  1987  fees  to  obtain  the  1988 
fees. 

Originally,  the  Forest  Service  and  the 
Chiefs  permittee  working  group  had 
proposed  a  4-year  phase-in  of  the  1987 
fee  increase.  In  the  administrative 
review  of  the  proposal,  the  phase-in 
period  was  limited  to  3  years.  This 
change  in  the  phase-in  period  was 
identified  in  the  response  form  mailed  to 
permittees  by  the  NFRA.  Almost  all  of 
the  permittee  respondents  asked  that  the 
phase-in  period  be  4  years  rather  than  3 
years. 

Other  respondents  favored  no  phase- 
in  of  fee  increases  stating  that  the 
phase-in  of  fee  increases  adds  to  the 
Forest  Service  administrative  cost  and 
reduces  receipts  to  the  Federal 
Government.  Among  the  comments  were 
concerns  that  the  proposed  phase-in  of 
fee  increases  was  more  generous  than 
the  previous  policy  which  provided  for 
the  phase-in  of  fee  increases  when  the 
amount  of  the  increase  is  $75  or  more. 
Some  questioned  why  the  Forest  Service 
was  proposing  a  different  policy  for  the 
phase-in  of  recreation  residence  fee 
increases  from  the  phase-in  policy  for 
linear  rights-of-way  published  in  the 
Federal  Register  on  December  5, 1986, 
noting  that  only  the  amount  of  the  fee 
increase  in  excess  of  $100  or  100  percent 
of  the  previous  fee  could  be  phased-in. 

We  recognize  that  a  significant 
number  of  permits  will  have  fee 
increases  of  less  than  $100  and  a  few  of 
less  than  $20.  We  also  recognize  that  the 
phase-in  of  fees  adds  marginally  to  our 
administrative  costs  and  reduces 
receipts  to  the  Federal  Government. 
These  facts  were  recognized  and 
considered  when  the  Forest  Service  was 
meeting  with  the  permittee  working 
group  attempting  to  reach  an  equitable 
solution  to  the  fee  controversy.  We 
continue  to  believe  that  it  is  important  to 
consider  the  fee  issue  as  a  whole.  The 
overall  policy  change  will  significantly 
increase  the  fees  that  have  been  charged 
since  1983.  At  that  time,  the  Congress 
enacted  legislation  that  statutorily 
limited  fee  increases  and  required  the 
Forest  Service  to  grant  fee  credits  for 
fees  paid  in  previous  years  that 
exceeded  the  statutory  limits.  Under  the 
final  policy,  we  will  restore  the  fees  that 
were  charged  prior  to  1983  and  adjust 
the  base  fee  by  the  IPD-GNP  index  to 
arrive  at  the  1987  fee.  Only  the  fee 
increase  resulting  from  the  adjustment 
of  the  base  fee  will  be  phased-in.  The 
base  fee  amount  will  not  be  phased-in,  it 
will  be  restored.  Likewise,  annual  fee 
adjustments  for  1988  and  fee 


adjustments  that  may  occur  in  later 
years  will  not  be  phased-in. 

The  new  fee  schedule  will  apply  to 
permits  for  which  the  fees  have  already 
been  paid  for  1987  and  1988.  A 
supplementary  billing  will  be  sent  to 
permittees  for  the  additional  amounts 
owed  under  the  new  fee  schedules  for 
those  years  (see  Implementation 
section). 

Finally,  in  mid-1986  we  assured  the 
Congress  that  we  had  reached 
agreement,  subject  to  approval  within 
the  Administration,  with  the  permittee 
working  group  on  the  fee  issue.  On  this 
basis,  we  requested,  and  the 
Congressional  Appropriations 
Committees  agreed,  that  no  provisions 
be  embodied  in  the  1987  Appropriation 
Act  that  would  limit  fees  for  1987,  as 
had  been  the  case  in  each  Appropriation 
Act  since  1983,  should  the  new  policy  be 
implemented  in  1987.  A  similar  request 
was  made,  and  agreed  to,  for  the  1988 
Appropriation  Act.  The  phase-in  of  fee 
increases  over  a  4-year  period  was  in 
the  agreement  reached  with  the 
permittee  working  group.  Given  the 
overwhelming  support  of  the  reviewers 
for  the  4-year  phase-in,  rather  than  the 
3-year  period  in  the  proposed  policy,  the 
final  policy  provides  for  a  4-year  phase- 
in  of  the  1987  fee  increase. 

While  we  will  not  limit  the  phase-in  of 
fee  increases  to  a  dollar  or  percentage 
amount,  we  have,  as  in  our  proposed 
policy,  provided  for  the  phase-in  of  fees 
for  only  those  permittees  who  accept 
new  recreation  residence  permits.  The 
new  recreation  residence  permits 
contain  a  provision  for  the  annual 
adjustment  of  the  fee  amount  by  the 
percentage  of  change  in  the  IPD-GNP 
index.  Fee  increases  will  not  be  phased- 
in  for  those  permittees  who  retain  their 
old  permits  which  provides  only  for 
adjustment  of  the  fee  at  5-year  intervals 
(Implementation  section). 

2.  Index  Limitation.  Most  reviewers 
favored  the  10  percent  limitation  on  the 
increase  or  decrease  in  the  fees  resulting 
from  the  annual  IPD  adjustment  for  1988 
and  thereafter.  Some  reviewers 
recommended  no  limitation,  and  others 
recommended  limitations  ranging  from  2 
to  7  percent.  We  believe  the  10  percent 
limitation  is  a  reasonable  level  that 
protects  both  the  public  interest  and  the 
permittee  and,  therefore,  it  is  not 
changed  in  the  final. 

3.  Appraisals  and  Fee  Determination. 
The  proposed  policy  provided  that  the 
Forest  Service  would  clarify  and 
standardize  instructions  used  in 
appraising  recreation  residence  sites  to 
ensure  common  minimum  standards  in 
the  various  appraisal  tasks.  Eighty-five 
percent  of  the  commenters  supported 


the  proposed  policy  on  appraisals.  Some 
of  the  concerns  expressed  by  those  not 
agreeing  dealt  with  appraisal 
procedures  or  process,  such  as 
constraints  of  the  special  use  permit  on 
use  of  the  residence,  winter 
accessibility,  and  the  possibility  of 
nonrenewal.  We  have  considered  these 
limitations  on  use  in  developing  detailed 
appraisal  procedures  and  the  standard 
appraisal  contract.  Other  commenters 
asked  that  we  base  the  permit  fee  on  the 
Forest  Service  cost  of  administering  the 
permits  or  valuations  by  local  tax 
assessors.  We  considered  these  methods 
in  developing  the  proposed  policy,  but 
did  not  adopt  them,  because  they  would 
not  result  in  fair  market  value  fees, 
which  the  Agency  is  required  by  statute 
and  OMB  regulations  to  charge.  Some 
respondents  encouraged  us  to  consider 
land  leases  where  available  in  our 
appraisals  rather  than  lot  sales.  Others 
asked  us  to  clarify  who  selects  and  pays 
when  a  third  appraisal  is  needed. 

In  our  market  surveys  we  have  found 
that  recreation  residence  sites  are 
almost  always  sold  in  the  private 
market  rather  than  leased  for 
construction  of  a  residence  by  an 
individual.  Therefore,  because  of  the 
scarcity  of  such  leases,  we  do  not 
believe  it  would  be  practical  to  expend 
the  money  to  search  for  such  leases. 
Therefore,  the  final  policy  on  appraisals 
and  fee  determinations  is  unchanged 
from  the  proposal.  However,  we  have 
clarified  that  the  permittee  and  the 
Forest  Service  will  share  equally  the 
cost  of  a  third  appraisal. 

4.  Annual  Rental  Rate.  About  73 
percent  of  the  respondents  favored  the 
continuance  of  basing  the  annual  rental 
on  5  percent  of  the  appraised  site  value. 
Other  reviewers  asked  that  the  rate  be 
reduced  for  senior  citizens,  retirees, 
pensioners,  veterans  and  other  living  on 
fixed  income.  We  do  not  have  statutory 
authority  to  discount  the  fee  because  of 
age  or  economic  status  of  the  permittee. 
The  rate  of  5  percent  recognizes  the 
various  limitations  on  recreation 
residence  use  resulting  from  Federal 
ownership  of  the  land.  Therefore,  the 
rate  remains  unchanged. 

5.  Term  Permit.  Nearly  88  percent  of 
the  respondents  favored  revision  of  the 
Term  Permit  Form  and  of  the  proposal  to 
issue  the  permits  for  a  20-year  period 
with  a  provision  to  renew  it  at  the  end 
of  10  years,  unless  the  Forest  Service 
has  identified  a  need  to  use  the  site  for  a 
higher  public  purpose.  The  Forest 
Service  has  worked  with  the  permittee 
representatives  in  revision  of  the  Term 
Permit.  A  copy  of  the  new  recreation 
residence  permit  is  included  in  the 
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Forest  Service  Handbook  2709.11 — 
Cpecial  Uses. 

6.  Higher  Public  Purpose.  We 
proposed  that  higher  public  purpose  for 
future  use  determinations  be  defined  as 
"a  higher  priority  use  of  a  site  for  the 
benefit  of  the  general  public  that  is 
timely,  clearly  needed,  in  public 
demand,  and  where  other  sites  to  satisfy 
the  need  cannot  reasonably  be  made 
available." 

While  most  reviewers  agreed  with  the 
proposed  changes,  several  respondents 
objected  to  the  proposed  definition  of 
higher  pubhc  use  and  to  the  criteria  for 
not  renewing  recreation  residence  use. 
They  felt  that  there  are  valid  reasons  for 
not  renewing  recreation  residence  use  of 
a  site  that  could  not  be  fully  considered 
and  evaluated  using  the  proposed 
standards.  For  example,  some  believed 
that  nonrenewal  should  be  justified 
based  on  the  need  for  access  to  streams 
or  lakeshores.  There  was  a  feeling  that 
the  Forest  Service  under  this  proposal 
could  only  decide  not  to  renew  the 
residence  use  if  the  site  was  needed  for 
development  of  public  recreational 
facilities  and  no  other  alternative  could 
be  found. 

One  reviewer  raised  the  question  of 
applicability  of  the  higher  public 
purpose  criteria  to  recreation  residences 
located  in  congressionally-designated 
National  Recreation  Areas  and  Wild 
and  Scenic  River  corridors.  The  decision 
on  whether  to  allow  recreation 
residences  to  remain  in  such 
congressionally-designated  areas  will  be 
handled  in  a  manner  consistent  with  the 
enabling  legislation.  It  is  recognized  that 
the  management  purpose  including 
visual  management  considerations  may 
be  specifically  identified  in  the 
legislation  establishing  these  special 
areas. 

We  believe  the  definition  of  higher 
public  purpose  and  the  policies  and 
guidelines  for  making  renewal  decisions 
are  sufficiently  flexible  to  allow  the 
Forest  Service  to  recapture  recreation 
residence  sites  needed  for  public  use 
and  management  of  the  National 
Forests.  The  guidelines  do  not  restrict 
the  Agency  only  to  reclaiming  sites 
where  physical  facilities  are  required. 
Therefore,  the  proposed  definition  is  not 
changed  in  the  Rnal  policy. 

7.  Future  Use  Determinations.  The 
proposed  policy  included  specific 
guidelines  for  conducting  studies  to 
determine  whether  another  use  should 
be  made  of  recreation  residence  sites. 
Those  guidelines  emphasized  the 
importance  of  considering  common, 
shared,  or  multiple-uses  that  integrate 
recreation  residences  with  other  uses  of 
a  site;  the  feasibility  of  using  other  sites 
to  meet  the  higher  public  purposes  for 


the  recreation  residence  sites:  the 
potential  recreational  and  financial 
losses  of  permittees  and  others  using 
their  improvements  as  opposed  to  the 
benefits  to  the  general  public  to  be 
gained  by  removal  of  the  residences. 

Over  90  percent  of  the  respondents 
agreed  with  the  statement  in  the 
response  form  prepared  by  the  NFRA. 
That  form  said,  "Before  deciding  that 
recreation  residence  sites  will  t)e 
converted  to  higher  use,  it  is  important 
to  have  an  objective,  fully  explanatory 
description  and  analysis  of  the  relevant 
data  needed  to  explore  the  reasonable 
alternatives.  A  separate  study  is  needed. 
It  should  be  available  to  affected 
permittees.  Specific  guidelines  for 
conducting  it  are  necessary." 

In  addition,  some  respondents 
commented  that  permittee  participation 
in  the  future  use  determination  process 
should  result  in  a  reduction  of  appeals. 
Another  recommendation  was  to  use  a 
non-partisan  arbitrator  between  the 
Forest  Service  and  permittees.  The 
United  States  Statutes  do  not  allow  the 
Forest  Service  to  use  arbitration  for 
decisions  regarding  the  use  of  National 
Forest  lands. 

The  Forest  Service  developed  the  term 
"future  use  determination"  in  the  mid- 
1960's  when  we  had  a  number  of 
recreation  residence  tracts  under 
nonrenewal  notice  or  being  studied  for 
possible  nonrenewal.  At  that  time,  we 
did  not  have  the  environmental  review 
and  decision  making  process  that  came 
about  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA).  Now 
decisions  on  land  uses,  including  special 
uses  of  National  Forest  lands,  must  be 
made  and  documented  in  accordance 
with  NEPA,  and  implementing 
regulations,  policies,  and  procedures. 
We  have  concluded  that  the  term 
"future  use  determination"  is  not  needed 
and  causes  confusion  among  permittees 
and  Forest  Service  field  people.  For  that 
reason,  we  have  eliminated  the  term 
"future  use  determination"  from  the 
final  policy  as  well  as  the  requirement  to 
conduct  a  future  use  determination 
study  prior  to  renewal  of  recreation 
residence  permits. 

Instead,  renewal  of  recreation 
residence  permits  will  be  determined  in 
the  same  manner  as  other  special  use 
permit  renewals.  We  will  use  NEPA 
procedures  in  making  decisions  on  the 
renewal  of  recreation  residence  permits. 
When  proposed  alternative  uses  for 
recreation  residence  sites  that  involve  a 
higher  public  purpose  are  identified  in  a 
Forest  Plan  or  in  the  NEPA  scoping 
process  for  a  project,  the  Forest  officer 
will  consider  continuance  in  the 
analysis  of  alternatives  for  that 
proposed  higher  public  use.  If  a  Forest 


Plan  or  scoping  for  a  project  does  not 
identify  a  need  for  a  higher  public  use  of 
the  site,  the  permits  will  be  renewed. 

The  Forest  Service  will  continue  to 
provide  a  10-year  notice  prior  to  the 
nonrenewal  of  a  recreation  residence  as 
provided  in  the  proposal.  In  the  final 
policy,  we  have  changed  the  term 
"private  recreation  use  permittee"  to 
"non-commercial  recreation  use 
permittee."  The  change  in  terminology 
should  help  remove  some  of  the  negative 
connotations  associated  with  the  label 
of  an  exclusive,  private  use  of  public 
lands.  It  will  also  help  reinforce  the  fact 
that  a  residence  cannot  be  used  or 
operated  as  a  business.  We  have  also 
emphasized  that  recreation  residences 
are  an  important  component  of  the 
overall  National  Forest  recreation 
program. 

8.  In-Lieu  Sites.  We  proposed  to  make 
a  reasonable  effort  to  provide  other  sites 
upon  which  permittees  may  build  or 
relocate  their  improvements  when  not 
renewing  a  recreation  residence  permit 
for  a  higher  public  purpose.  Most 
permittee  respondents  agreed  with  the 
proposal,  and  some  asked  that  the  offer 
of  an  in-lieu  site  be  extended  to  owners 
of  a  recreation  residence  permit  who 
acquired  the  residence  after  a 
nonrenewal  notice  had  been  given. 
Other  respondents  opposed  the  offer  of 
alternative  sites  for  various  reasons. 
Among  the  chief  concerns  was  that  the 
offer  of  in-lieu  sites  would  lead  to  the 
permanent  relocation  of  private 
recreation  residences  on  the  National 
Forest  that  are  available  to  only  a  very 
limited  number  of  citizens  of  the  United 
States.  Another  concern  was  the  added 
cost  to  the  Forest  Service  of  offering  in- 
lieu  sites,  such  as  planning,  conducting 
environmental  reviews,  processing 
appeals,  and  adminstration  of  the  sites. 
We  agree  that  offering  in-lieu  sites  will 
add  to  the  costs  of  administering  the 
recreation  residence  program  and  will 
help  perpetuate  recreation  residences  on 
the  National  Forests.  In  the  past  15 
years  there  have  been  very  fpw 
nonrenewal  decisions.  Based  on  this 
experience,  we  expect  the  cost  of 
offering  in-lieu  sites  to  be  very  low. 

In  the  final  policy,  we  have  clarified 
our  intent  to  offer  an  in-iieu  site  to  an 
existing  owner  as  well  as  to  a  ne»^ 
owner  of  a  recreation  residence  ^^ 
under  nonrenewal  notice. 

Recreation  residences  under 
nonrenewal  are  commonly  sold  to 
people  who  attempt  to  use  the  facilitios 
as  their  principal  place  of  residence. 
Because  the  use  of  a  recreation 
residence  as  a  principal  place  of 
residence  conflicts  with  the  purpose  for 
recreation  residences  and  statutory 
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authority,  we  are  clarifying  that  an  in- 
lieu  site  cannot  be  used  as  a  principal 
place  of  residence  even  though  the 
existing  residence  site  is  used  full  time. 

Use  of  in-lieu  sites  must  be  consistent 
with  the  Forest  Plan  and  must  comply 
with  State  law  and  local  government 
ordinances  and  zoning.  Additionally, 
facilities  developed  on  an  in-lieu  site 
must  comply  with  Federal,  State,  and 
local  building  codes,  and  the  holder  will 
be  required  to  pay  any  costs. 

9.  Adjustment  of  Fees  Upon 
Nonrenewal.  The  proposal  to  freeze  a 
fee  upon  a  decision  not  to  renew  a 
permit  and  to  reduce  the  fee  during  the 
last  10-year  period  was  supported  by 
nearly  86  percent  of  the  reviewers.  Some 
reviewers  agreed  to  freezing  the  fee 
during  the  last  10-year  period,  but 
objected  to  reducing  the  fee.  They 
questioned  whether  such  fee  reductions 
met  the  requirement  to  charge  fair 
market  value. 

We  find  the  value  of  the  recreation 
residence  use  is  reduced  during  the  last 
few  years  prior  to  the  nonrenewal  of  the 
residence  use.  The  market  clearly  shows 
that  value  declines  when  limitations  are 
placed  on  use.  We  believe  the  fee 
reduction  in  the  last  10  year  period  is 
fair  and  equitable  and  meets  the 
requirement  to  charge  fair  market  value 
fees.  Therefore,  we  have  in  the  final 
policy  provided  for  reduction  of  the  fee 
as  proposed. 

Other  reviewers  asked  that  the  fee 
reduction  provision  be  granted  to 
permits  under  life  tenure.  This  would  be 
inappropriate  since  the  expiration  date 
for  life  tenure  permits  is  unknown.  To 
stay  a  fee  increase  or  reduce  the  fee  on 
an  annual  basis  for  permits  under  life 
tenure  would  deprive  the  public  of  a 
reasonable  fee  for  exclusive  use  of 
Federal  land. 

Rarely  are  life  tenure  provisions  used 
in  recreation  residence  permits.  Where 
they  have  been  used,  the  Forest  Service 
would  be  willing,  upon  the  request  of  the 
permittee,  to  review  the  need  for  the 
termination  and  where  there  is  a  need  to 
continue  with  the  termination  action,  to 
issue  a  permit  with  a  fixed  expiration 
date.  The  permittee  would  then  qualify 
for  a  reduced  fee.  If  there  is  no  need  to 
continue  with  the  termination,  a  new  20- 
year  term  permit  would  be  issued. 

As  discussed  in  this  pohcy.  notice  of 
nonre".jgw'  of  recreation  residence  use 
must  be  given  at  least  10  years  prior  to 
the  expiration  date.  A  longer  time  period 
may  be  given,  and  in  the  past  up  to  20 
years  advance  notice  was  given. 
Therefore,  in  order  to  be  consistent  in 
the  fees  charged  permits  under 
nonrenewal  notice,  we  have  clarified 
that  the  annual  fee  will  be  frozen  on  the 
tenth  year  prior  to  the  scheduled 


expiration  date  rather  than  the  date  that 
the  notice  of  nonrenewal  is  given. 

Having  considered  the  comments 
received,  the  Agency  adopts  the 
proposed  policy  on  adjustment  of  fees 
upon  nonrenewal  without  change, 
except  as  noted  in  the  previous 
paragraph. 

10.  New  Recreation  Residence  Tracts. 
A  number  of  respondents  asked  the 
Forest  Service  to  open  new  recreation 
residence  tracts  for  development.  They 
state  that  new  sites  when  developed 
would  provide  more  opportunity  for 
others  to  own  and  enjoy  a  residence  in 
the  National  Forests.  Some  believe  that 
it  is  an  economical  method  to  provide 
recreational  opportimities  on  the 
National  Forests  and  would  result  in 
increased  receipts  to  the  Forest  Service 
and  help  reduce  the  Nation's  deficit. 

In  the  mid-1960's,  the  Forest  Service 
established  a  policy  to  discontinue  the 
designation  and  approval  of  new 
recreation  residence  tracts.  By  that  time, 
many  private  landowners  had 
subdivided  their  properties  for  second 
home  developments  and  there  was  no 
longer  a  need  to  use  the  National  Forest 
for  second  homes.  Since  that  time,  there 
has  been  an  abundant  supply  of  second 
home  lots  that  have  similar  or  better 
amenities  than  lots  that  might  be 
approved  for  recreation  residences  on 
the  National  Forest.  There  are 
approximately  3  million  second  homes 
in  the  Nation  and  about  15,800  of  these 
homes  are  recreation  residences  on  the 
National  Forest.  Currentiy,  there  are 
several  million  lots  on  private  lands  that 
have  not  been  developed.  Therefore,  the 
approval  of  additional  recreation 
residence  sites  on  the  National  Forests 
could  adversely  impact  the  sale  of  lots 
for  the  second  home  market.  For  these 
reasons  the  Forest  Service  will  continue 
its  longstanding  policy  of  not  authorizing 
new  tracts  for  recreation  residence  sites. 

11.  Participation  in  Appeals.  The 
proposal  stated  that  the  Agency  would 
work  with  permittee  representatives 
who  desire  to  participate  in  the 
resolution  of  recreation  residence  issues 
appealed  to  the  Regional  Forester  by 
other  permittees.  About  87  percent  of 
the  reviewers  concurred  with  the 
proposed  policy  and  674  permittees 
expressed  an  interest  in  working  with 
permittee  representatives  and  the  Forest 
Service  in  the  resolution  of  issues.  Other 
respondents  objected  to  the  proposal 
feeling  that  the  Forest  Service  would  be 
making  an  alliance  with  a  special 
interest  group  that  can  be  perceived  as 
giving  the  special  interest  an  advantage 
over  members  of  the  general  public  and 
other  special  interest  groups.  Some 
questioned  whether  the  release  of  the 
information  without  the  permittee's 


consent  would  be  a  breach  of  the 
Privacy  Act.  Others  noted  that  the 
Agency  does  not  grant  similar  privileges 
to  other  special  interest  groups,  who 
very  well  may  want  to  be  informed  and 
involved  in  the  resolution  of  issues  in 
which  they  have  an  interest. 

Our  intent  is  to  reach  a  fair  and 
equitable  resolution  to  permittee 
complaints,  and  we  believe  permittee 
representatives  can  assist  the  Forest 
Service  in  this  effort.  We  distinguish 
recreation  residence  permittees  from 
other  interest  groups  through  the 
business  relationship  arising  from  the 
term  permit.  Issues  and  complaints  must 
necessarily  be  resolved  within  the 
context  of  the  terms  of  the  permit.  Since 
all  permittees  have  the  same  permit,  a 
decision  relating  to  one  permit  could 
affect  others. 

Where  requested,  the  Agency  will 
advise  any  individual  permittee  or 
permittee  organization  of  issues  related 
to  administration  of  recreation  residence 
authorizations  for  the  purpose  of 
reducing  conflict  between  permittees 
and  the  Forest  Service.  The  proposal  is 
adopted,  but  in  response  to  concern 
about  breach  of  privacy,  a  clarifying 
statement  has  been  added  that  notice  by 
the  Forest  Service  will  be  given  to 
permittee  representatives  or  others  of  an 
issue  of  concern  to  a  permittee  or  an 
issue  under  appeal,  unless  requested 
otherwise  by  the  permittee/appellant. 

12.  Base  Fee  Reviews.  We  proposed  to 
review  certain  base  fees  to  ensure  that 
they  are  reflective  of  fair  market  value. 
In  the  proposal,  we  also  invited 
respondents  to  provide  additional 
criteria  or  unusual  appraisal  situations 
or  problems.  Less  than  6  percent  of  the 
respondents  expressed  a  problem  with 
their  base  fee.  Therefore,  this  provision 
is  adopted  as  proposed.  As  a  result,  the 
Forest  Service  has  reviewed  or  is 
presenUy  reviewring. 

a.  Permits  where  the  1978-1982  fee  is 
currently  under  appeal  and  a  decision  is 
to  be  made  as  required  by  the 
administrative  appeal  regulations  (36 
CFR  211.18). 

b.  Permits  where  appraisals  were  not 
conducted  and  used  in  establishing  fees 
during  the  1978-1982  period  (in  some 
cases,  we  may  use  an  earlier  or  a  later 
appraisal  as  the  basis  for  the  base  fee 
that  will  be  adjusted  by  the  applicable 
IPD-GNP  factor). 

c.  Permits  whose  fees  are  not  based 
on  an  appraisal. 

d.  Permits  in  which  the  commenters 
questioned  the  appraisal  values,  except 
that  appraisals  that  have  already  been 
reviewed  and  resolved  in  the 
administrative  appeals  process  will  not 
be  reviewed. 
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13.  Review  of  Decisions  Not  to  Renew 
Permits.  We  proposed  to  conduct 
supplemental  or  foUow-up  reviews  of 
nonrenewal  decisicms  prior  to  expiration 
of  the  permit  to  determine  if 
circumstances  have  changed.  Most 
reviewers  were  agreeable  to  the 
proposal  to  review  earlier  nonrenewal 
decisions  prior  to  the  actual  expiration 
date. 

Similarly,  most  reviewers  agreed  with 
the  item  in  the  National  Forest 
Recreation  Association  response  form 
that  asked  the  Forest  Service  to  review 
all  decisions  for  permits  that  have 
expired,  l>ut  the  residences  have  not 
been  removed.  It  should  be  noted  that 
this  was  not  included  in  our  pioposaL 
To  require  a  review  of  recreation 
residence  permits  that  have  already 
expired  could  unnecessarily  delay 
Forest  Service  development  plans  and 
schedules  for  an  area. 

The  Forest  Service  did  agree  to 
implement  supplemental  reviews  of 
permits  with  a  nonrenewal  notice 
provided  the  resulting  dedsioos  are  non- 
appealable. On  July  22. 1987,  we 
published  in  the  Federal  Register  an 
Interim  Rule  that  changed  the 
administrative  appeal  regulation  at  36 
CFR  211.18  to  accomplish  this.  Upon 
adoption  of  a  Bnal  rule,  we  will  require, 
as  a  matter  of  policy,  that,  upon  request 
of  the  holder,  a  review  will  be 
conducted  2  y^irs  prior  to  the 
established  expiration  date  of  the  permit 
for  permits  expiring  in  1989  and 
thereafter.  Forest  Supervisors  will  notify 
affected  permittees  of  the  pending 
review  and  request  their  ii^Kit. 

Regarding  permits  that  are  not  being 
renewed  after  1987  or  1988,  the  Forest 
Service  issued  instructions  to  its  field 
offices  on  July  17, 1987.  directing  Forest 
Supervisors  to  notify  all  such  permittees 
of  their  opportunify  to  petition  the 
Forest  Supervisor  to  review  the  earlier 
nonrenewal  decision.  The  notice  to  the 
permittees  made  clear  that  any  decision 
resulting  from  the  review  is  excluded 
from  appeal  under  the  Administrative 
Appeal  Regulation  (36  CFR  211.18).  The 
basis  for  this  is  the  Interim  Rule 
publi^ed  in  the  Federal  Register  on  July 
22. 1987  (52  FR  27547). 

In  reviewing  nonrenewal  decisions, 
the  Forest  Supervisor  will  determine 
whether  or  not  circumstances  have 
changed  since  the  original  decision  was 
made  and  if  the  reasons  for  nonrenewal 
are  still  valid.  If  the  site  is  still  needed 
for  a  higher  priority  use,  the  permiiiee  is 
to  be  promp*!y  notified.  If  the  site  is  no 
longer  needed  for  a  higher  priorify  use,  a 
new  20-year  term  permit  will  be  issued. 

14.  Isolated  Cabin  Permits.  The 
Agency  proposed  to  work  with 
permittee  representatives  to  identify  and 


review  any  arbitrary  and/or  unfair 
action  in  establishing  nonrenewal  dates 
for  isolated  cabins.  We  proposed 
conditions  under  which  the  reviews 
would  be  made.  The  NFRA  permittee 
response  form  stated  that,  "isolated 
cabins  should  not  be  removed  only 
because  they  are  isolated.  Removal  of 
cabins  that  might  otherwise  qualify  as 
recreation  residences  should  be  based 
primarily  on  whether  they  are  in  conflict 
with  higher  needs  for  the  site."  Most 
respondents  agreed  with  the  statement. 
Other  respondents  feh  that  cabins  built 
on  invahd  mining  claims,  in  trespass. 
and  for  other  purposes  to  support  a 
commercial  operation,  such  as  a  sawmill 
or  range  allotment,  should  be  removed 
so  that  the  public  could  make  use  of  the 
lands.  Tliey  beheve  that  a  policy  change 
that  would  allow  these  cabins  to  be 
managed  as  recreation  residences  would 
give  a  wmdfaU  to  the  current  owners, 
would  continue  the  private  exclusive 
use  of  public  lands,  and  could  encourage 
others  to  occupy  National  Forest  lands 
without  a  permit. 

One  respondent  pointed  out  that  the 
Alaska  National  Interest  Lands 
Conservation  Act  (16  U.S.a  3210) 
provides  specific  direction  for  permitting 
and  terminating  cabins  in  Alaska.  We 
agree  that  cabins  on  National  Forest 
lands  in  Alaska  must  be  administered  in 
accordance  with  the  ANILCA  and  that 
those  cabins  cannot  be  included  under 
the  general  policy  for  adaunistration  of 
cabin  permits  that  applies  to  other 
National  Forest  System  lands. 

The  permittee  working  group  believes 
that  there  are  isolated  cabin  permits 
that  should  be  allowed  contioued 
occupancy  of  National  Forest  lands. 
While  the  Forest  Service  is  willing  to 
review  individual  situations,  agreement 
has  not  been  reached  as  to  the 
guidelines  for  identifying  individual 
isolated  cabins  that  may  qualify  for 
recreation  residence  pomits. 

The  permittee  working  group  and  the 
Forest  Service  will  continue  to  pursue 
identification  of  isolated  cabins  which 
may  qualify  and  standards  for  their 
conversion  to  recreation  residences  or 
continuance  under  isolated  cabins 
policies.  Additional  public  comment  on 
this  subiect  will  be  requested  in  a  future 
Federal  Register  notice. 

The  Forest  Service  identified  those 
isolated  cabin  occupancies  that  were 
scheduled  for  removal  in  1987  and  1988. 
A  joint  review  of  these  cases,  and  the 
attendant  planned  public  involvement 
will  provide  insights  into  what 
standards  may  be  used  in  determining 
which  isolated  cabin  permits  should 
appropriately  be  converted  to  recreation 
residence  permits. 


Based  on  agreement  with  the 
permittee  working  group,  isolated  cabins 
in  the  following  categories  will  not 
qualify  for  conversion  to  recreation 
residences: 

a.  Cabins  having  been  provided  relief 
under  the  Mining  Claim  Occupancy  Act 
(30  U.S.C.  701-708). 

b.  Cabins  built  in  trespass  which  can 
be  resolved  by  the  Small  Tracts  Act  (16 
U.S.C.  521c-521i). 

c.  Cabins  existing  under  a  deed 
restriction  in  a  Forest  Service  land 
acquisition. 

d.  Situations  where  delay  in  removal 
would  disrupt  Forest  Service 
development  plans  where  funds  are 
budgeted. 

e.  If  removal  is  by  Hnal  court  order  or 
litigation. 

15.  Compensation.  Qgfafy-five  percent 
of  the  respondents  favored 
compensation  when  a  permit  is  not 
renewed  because  the  site  is  needed  for  a 
higher  priority  purpose.  They  want  to  be 
paid  for  the  value  of  their  improvements, 
cost  of  moving  to  an  in-lieu  site,  and 
cost  of  restonng  the  old  site.  However, 
not  everyone  agreed  with  the  concept  of 
compensation  because  the  10-year 
notice  of  nonrenewal  with  progressive 
fee  reductions  would  already  provide 
partial  compensation  for  the  permittee. 
Some  felt  that  compensation  should  be 
at  a  percentage  that  is  less  than  the  fair 
market  value  of  the  improvements. 

The  NFRA  permittee  response  form 
contained  an  inquiry  as  follows:  "If  such 
compensatifm  is  ool  available,  and  if 
permittee-paid  "insurance"  could  be 
arranged  to  provide  its  equivalent  I 
would  be  willing  to  pay  the  following 
percentage  of  my  fee  (my  annual  fee  is: 
$ )". 

Approximately  43  percent  of  the 
respondents  said  they  would  be  willing 
to  pay  a  percentage  of  their  fee  in  an 
insurance  fype  of  account  for  this 
purpose. 

As  stated  in  the  January  2, 1987. 
Federal  Register  notice,  the  Forest 
Service  does  not  have  authorify  to 
compensate  permittees  for  the  value  of 
their  improvements  after  a  permit  has 
expired.  The  Forest  Service  remains 
willing  to  work  with  permittees  in 
pursuit  of  alternative  protection  such  as 
private  insurance.  We  will  continue  to 
point  out  to  holders  that  one  of  the  risks 
of  owning  a  recreation  residence  on 
National  Forest  lands  is  that  the  permit 
may  not  be  renewed. 

16.  Transition.  The  Agency  proposed 
to  offer  new  20-year  term  permits  after 
approval  of  the  final  policy  except  in 
those  cases  where  a  nonrenewal  notice 
had  been  given  or  an  analysis  of  the 
need  for  providing  for  higher  public 
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purposes  was  underway  or  was  planned 
within  5  years.  Almost  all  of  the 
respondents  agreed  with  the  proposal. 
Therefore,  fjermittees  with  unexpired 
terms  on  their  permits  must  decide 
whether  to  immediately  accept  new 
term  permits  or  wait  until  the  existing 
permit  term  ends.  The  fee  increase 
effective  in  1987  will  be  phased-in  over  a 
4-year  period  for  those  dioosing  to 
accept  new  permits.  For  permittees  who 
keep  their  existing  pennits.  the  fee 
increase  will  not  be  phased-in.  It  is 
anticipated  that  most  permittees  who 
choose  the  new  permit  will  receive  a  20- 
year  term  permit.  However,  individual 
Forest  Supervisors  may  elect  not  to 
grant  a  full  20-year  term  when 
nonrenewal  is  already  established  or 
must  be  considered  within  ttie  next  5 
years. 

Following  the  analysis  of  public 
comment,  the  Forest  Service  continued 
discussions  with  the  working  group  of 
recreation  residence  permittees  for  the 
purpose  of  refining  and  clarfying  the 
final  policy.  Tliis  continued  permittee 
review  and  involvement  combined  with 
the  Department's  internal  review  and 
clearance  on  this  complex  policy  has 
resulted  in  a  greater  delay  in  adoption  of 
the  final  policy  then  originally 
anticipated  but  has  also  produced  a 
policy  that  meets  Hie  Government's 
needs  and  most  of  permittees'  concerns. 

Implementation 

The  Fmesl  Service  plans  the  following 
actitxiB  and  methods  for  implementing 
this  final  policy. 

1.  A  new  term  permit  has  been 
developed,  to  be  issued  in  Chapter  50  of 
Forest  Service  Handbook  2709.11,  that 
will  implement  the  changes  in  recreation 
residence  policy.  Permittees  will  be 
offered  an  opportunity  to  convert  their 
existing  permit  to  the  new  permit  and 
will  have  75  days  to  respond  to  the 
Forest  Supervisor's  notification  (item  2] 
indicating  their  intention. 

2.  Within  45  days  of  the  effective  date 
of  this  policy.  Forest  Supervisors  will 
provide  each  permittee  the  new  permit 
including  the  length  of  term  which  will 
be  granted  and  the  revised  fee. 

3.  If  the  Forest  Supervisor  decides  on 
a  term  of  less  than  20  years,  the  reasons 
for  the  shorter  term  will  be  stated. 
Except  for  permits  on  tenure,  the  term 
must  be  at  least  10  years  and  cannot  be 
less  than  the  term  remaining  on  the 
existing  permit.  If  a  term  less  than  20 
years  is  necessary  because  a  recreation 
residence  renewal  study  is  underway  or 
planned,  the  length  of  terra  granted 
should  provide  for  time  to  complete  the 
study  plus  at  least  10  years. 

4.  For  those  permittees  electing  to 
retain  their  existing  permit,  fees  for  1987 


will  be  determined  by  multiplying  the 
cumulative  IPD-GNP  index  for  the 
number  of  years  since  the  existing  fee 
was  established.  For  example,  the  1987 
fee  for  a  permit  with  a  fee  of  $300. 
established  in  1979,  would  be  $456  ($300 
times  1.52).  In  accordance  with  the 
terms  of  existing  permits,  the  fee 
established  for  1987  would  remain 
constant  until  the  end  of  the  S-year  fee 
adjustment  period  set  forth  in  the 
permit.  At  the  end  of  the  adjustment 
period,  the  appropriate  cumulative  IPD- 
GNP  index  would  be  applied  to 
redetermine  the  fee.  This  methodology 
would  continue  until  expiration  of  the 
term  of  existing  permits,  at  which  time 
the  new  standard  term  permit  would  be 
issued,  unless  notice  of  nonrenewal  has 
been  given. 

5.  For  permittees  electing  to  convert 
their  existing  permit  to  the  new  permit, 
the  fee  will  apply  as  of  1987.  The  fee 
charged  in  1987  will  be  the  product  of 
the  base  fee  multiplied  by  the 
appropriate  IPD-GNP  index.  (See  Forest 
Service  Handbook  2709.11— Special 
Uses,  Chapter  30.)  The  amount  of  the  fee 
increase  will  be  phased-in  over  a  4-year 
period  for  these  permittees  Fees  for  1988 
will  then  be  determined  by  applying  the 
index  to  the  1987  fees. 

6.  Since  permittees  have  already  paid 
a  partial  fee  for  1967  and  1988,  a 
supplemental  billing  will  be  mailed  to 
each  permittee  to  collect  the  additional 
fee  owed  for  these  two  years.  If  the 
amount  of  the  supplemental  fee  exceeds 
$100,  Forest  Supervisors  will  be 
authorized  to  collect  the  supplemental 
fees  for  1987  and  1988.  if  the  holder 
desires,  over  a  period  of  time,  not  to 
exceed  four  months.  Any  credits  due 
permittees  resulting  from  the  198^1986 
Appropriation  Acts  provision  will  be 
applied  to  the  supplemental  fee. 

7.  This  recreation  residence  poUcy 
will  be  issued  as  amendments  to  Forest 
Service  Manual  (FSM)  Chapters  2340 
and  2720  and  Forest  Service  Handbook 
(FSH)  2709.11.  Special  Uses.  The  revised 
policy  for  recreation  residences,  as  it 
would  appear  in  the  Agency's  directive 
system,  is  set  forth  at  the  conclusion  of 
this  notice. 

May  19, 1989. 
George  M.  Leonard, 
Associate  Chief. 

Revised  Recreation  Residence  Policy 
and  Procedures 

(Note:  The  Forest  Servk*  uses  alpha- 
numeric codes  and  subject  headings  to 
organize  the  text  of  direction.  Only  those 
sections  of  the  Forest  Service  Manual  and 
Handbook  that  would  be  revised  are  set  out 
here.  Readers  should  keep  in  mind  that  the 
audience  of  this  direction  is  Forest  Service 
employees  charged  with  issuing  and 


adfninistering  recreation  residence  use 
authorizations.  The  direction  in  FSH  2709.11. 
Chapters  30  and  40,  will  be  issued  as  Interim 
Directives  and  will  be  converted  to  the 
permanent  direction  in  1  year.  All  other 
policy  will  be  issued  as  final  direction.) 

Title  2300— Recreation.  Wilderness,  and 
Related  Resource  Management 

2347 — Non-Commercial  Recreation  Use 

This  section  deals  with  privately  built 
and  owned  structtires  allowed  on 
National  Forest  land  under  special  use 
authorization.  These  structures  are 
maintained  for  the  use  and  enjoyment  of 
holders  and  their  guests.  As  recreation 
facilities,  they  are  vacation  sites  and 
may  not  be  used  on  a  permanent  basis 
(FSM  2721.23). 

2347.03— Policy 

1.  Manage  non-commercial  recreation 
use  sites  in  accordance  with  basic 
recreation  policy  in  FSM  2303  as 
important  and  valid  components  of  the 
overall  National  Forest  recreation 
program. 

2.  Maintain  in  place  those  existing 
facihties  now  occupying  National  Forest 
land  under  special  use  authorization 
that  (a)  are  at  locations  where  the  need 
for  a  higher  public  purpose  has  not  been 
established,  (b)  do  not  constitute  a 
material,  uncorrectable  offsite  hazard  to 
National  Forest  resources,  and  (c)  do  not 
endanger  the  health  or  safety  of  the 
holder  or  the  public. 

3.  Deny  applications  for  construction 
of  new  facilities  except  where  they 
would  replace  similar  existing  facilities. 

4.  Deny  any  proposal  for  commercial 
activity  at  permitted,  non-commercial 
recreation  use  sites. 

5.  Require  non-commercial  recreation 
use  holders  to  maintain  their  sites  to 
protect  the  natural  forest  environment 
Do  not  allow  construction  or  placement 
of  non-authorized  facihties  on  these 
sites. 

2347.1 — Recreation  Residences  (FSM 
2721.23  and  FSH  2709.11) 

1.  Recreation  residences  are  a  very 
important  use  of  National  Forest  System 
lands.  They  are  an  important  component 
of  the  overall  National  Forest  recreation 
program  and  have  the  potential  of 
supporting  a  large  number  of  recreation 
person-days.  The  Forest  Service  will 
work  in  partnership  with  the  holders  of 
these  permits  to  maximize  the 
recreational  benefits  of  these 
residences. 

2.  Administer  recreation  residence 
special  use  permits  to  ensure  proper  use 
of  the  site  for  family  and  guest 
recreation  purposes. 
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3.  Use  every  reasonable  effort  to 
provide  in-lieu  sites  to  holders  who  have 
received  nonrenewal  or  termination 
notices  (except  termination  for  breach). 
For  this  purpose,  sites  within  or 
adjacent  to  the  National  Forest 
containing  the  residences  being 
terminated  or  under  nonrenewal, 
including  undeveloped  or  withdrawn 
sites,  shall  be  available  as  in-lieu  sites. 
New  tracts  may  be  established  for 
recreation  residence  in-lieu  sites  at 
locations  not  needed  in  the  foreseeable 
future  for  a  higher  public  use.  In-lieu 
sites  should  be  comparable  to  the  sites 
being  recovered  when  possible,  but 
make  sure  that  holders  are  informed 
that  the  Agency  cannot  guarantee  that 
the  available  in-lieu  sites  will  be 
entirely  satisfactory.  Do  not  establish 
new  recreation  residence  tracts  for  any 
other  purpose  than  for  providing  in-lieu 
sites  (FSM  2721.23e). 

4.  Although  a  few  full-time  residences 
are  currendy  authorized  by  special  use 
permit,  do  not  approve  any  new 
authorizations  for  such  uses,  except  in 
special  situations  to  provide  caretaker 
or  other  similar  services  where  there  is  a 
strongly  demonstrated  need  (FSM 
2347.12).  Do  not  approve  in-lieu  sites  for 
full-time  residence  use. 

5.  Issue  20-year  term  permits  and 
renew  them  every  10  years  unless  need 
for  a  higher  public  use  at  the  same 
location  has  been  documented  and 
established. 

6.  Give  holders  at  least  10  years 
written  advance  notice  if  the  use  is  not 
to  be  continued,  except  when  the  permit 
is  to  be  terminated  when  (a)  it  is  in  the 
public  interest,  particularly  when  the 
final  decision  authority  does  not  rest 
with  the  Forest  Service,  (b)  there  is  an 
uncorrected  breach  of  the  permit,  or  (c) 
the  site  has  been  rendered  unsafe  by 
catastrophic  events  such  as  flood, 
avalanche,  or  massive  earth  movement. 
In  these  exceptions,  give  as  much 
advance  notice  as  possible. 

7.  Review  nonrenewal  decisions  two 
years  prior  to  the  scheduled  expiration 
date  to  determine  if  the  original  decision 
is  still  valid,  provided  the  decision  is 
non-appealable. 

8.  Termination  of  a  recreation 
residence  permit  within  the  term  of  the 
permit  should  not  be  undertaken  unless 
there  are  appropriations  to  pay  for  the 
improvements  and  there  is  an  urgent 
need  to  use  the  site  before  it  could  be 
recaptured  for  public  use  by  nonrenewal 
procedures.  When  considering  a 
termination,  follow  the  procedures  for 
permit  renewals  and  nonrenewals  to  the 
extent  practical  (FSH  2709.11,  41.23). 


2347.11 — Preventing  Unauthorized 
Residential  Use 

Prevent  unauthorized  full-time 
residence  use  by  enforcing  the  terms  of 
the  special  use  permit.  Continue  to 
administer  those  recreation  residences 
presently  authorized  as  a  principal  place 
of  residence  in  accordance  with 
provisions  of  the  special  use  permit, 
under  policy  adopted  in  1970.  Upon 
transfer  or  sale  of  improvements, 
discontinue  the  residential  use  and 
authorize  only  recreation  residence  use. 

2347.12 — Caretaker  Residences 

2347.12a— Authority 

Authorize  caretaker  use  of  a 
recreation  residence  with  an  annual 
permit.  Form  2700-4,  under  the  Act  of 
June  4, 1897.  (Require  applicants  who 
currently  have  term  permits  to  exchange 
them  as  a  condition  of  obtaining  the 
caretaker  authorization.) 

2347.12b — Caretaker  Residence  Use 

1.  The  Forest  Supervisor  may 
authorize  caretaker  residence  in  limited 
cases  where  it  is  demonstrated  that 
caretaker  services  are  needed  for  the 
security  of  a  recreation  residence  tract, 
and  alternative  security  measures  are 
not  feasible  or  reasonably  available. 
The  need  for  a  caretaker  residence 
rarely  can  be  justified  where  yearlong 
occupancy  is  already  authorized  in  the 
tract. 

2.  Authorize  no  more  than  one 
caretaker  residence  per  recreation 
residence  tract  unless  factors  such  as 
size  and  layout  of  the  tract  call  for  more 
than  one.  The  affected  tract  association, 
or  if  there  is  no  association,  at  least  60 
percent  of  the  affected  holders,  must 
document  approval  of  request  for  a 
caretaker  residence.  Require  the 
applicants  for  caretaker  use  to 
document  the  caretaker  services  they 
will  provide. 

3.  Issue  the  annual  permit  only  for  an 
existing  residence.  The  permit  must 
contain  a  provision  that  automatically 
terminates  authorization  for  yearlong 
use  in  case  of  change  in  ownership.  Do 
not  authorize  construction  of  a  new 
residence  for  caretaker  services. 

4.  Coordinate  applications  for 
caretaker  residence  permits  with  local 
Governmental  agencies  to  avoid 
creating  unreasonable  demands  or 
burdens  for  such  services  as  snow 
plowing,  mail  delivery,  garbage  pickup, 
school  bus,  or  emergency  services. 

5.  The  fees  for  caretaker  residences 
will  be  25  percent  more  than  those 
charged  for  recreation  residence  use  of  a 
similar  site  in  the  tract. 

6.  A  tract  association  may  own 
caretaker  residences. 


7.  If  a  site  ceases  to  be  used  as  a 
caretaker  residence,  issue  a  new  term 
permit  for  recreation  residence  use  to 
the  holder,  if  qualified,  or  to  the 
purchaser  of  the  improvements. 

Title  2700— Special  Uses  Management 

2721.23 — Recreation  Residence 

This  designation  incudes  only  those 
residences  that  occupy  planned, 
approved  tracts  or  those  groups 
established  for  recreation  residence  use 
(FSM  2347  for  basic  policy  on  recreation 
residence  use). 

2721.23a — Administration 

The  following  direction  relates 
specifically  to  issuance  and 
administration  of  special  use  permits  for 
recreation  residence.  For  recreation 
residence  permits  in  Alaska,  follow  the 
additional  requirements  in  Section 
1303(d)  of  the  Alaska  National  Interest 
Lands  Conservation  Act. 

1.  Issue  special  use  permits  for 
recreation  residence  in  the  name  of  one 
individual  or  to  a  husband  and  wife. 
Upon  reissuance,  renewal,  or 
amendment,  revise  authorizations  that 
are  not  issued  to  an  individual  or  to  a 
husband  and  wife,  so  that  the 
responsible  person  is  identified. 

2.  Issue  no  more  than  one  recreation 
residence  special  use  permit  to  a  single 
family  (husband,  wife,  and  dependent 
children). 

3.  Do  not  issue  special  use  permits  for 
recreation  residence  use  to  entities  such 
as  commercial  enterprises,  nonprofit 
organizations,  business  associations, 
corporations,  partnerships,  or  other 
similar  enterprises,  except  that  a  tract 
association  may  own  a  caretaker 
residence. 

4.  To  the  extent  possible,  issue  all 
recreation  residence  permits  in  a  tract, 
or  in  logical  groups  of  tracts,  with  the 
same  expiration  date. 

5.  To  help  defray  costs  and  provide 
additional  recreation  opportunities,  a 
holder  may  obtain  permission  for 
incidental  rental  for  specific  periods. 
Ensure  that  rental  use  is  solely  for 
recreation  purposes  and  does  not 
change  the  character  of  the  area  or  use 
to  a  commercial  nature.  Rental 
arrangements  must  be  in  writing  and 
approved  in  advance  by  the  authorized 
officer.  The  holder  must  remain 
responsible  for  compliance  with  the 
special  use  authorization. 

6.  Allow  no  more  than  one  dwelling 
per  site  to  be  built.  In  those  cases  where 
more  than  one  dwelling  (residence/ 
sleeping  cabin)  currently  occupies  a 
single  site,  allow  the  use  to  continue  in 
accordance  with  the  authorization. 
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However,  correct  such  deficiencies,  if 
built  without  pvor  approval,  upon 
transfer  of  ownership  outside  of  the 
family  (husband,  wife  and  dependent 
children). 

7.  When  a  recreation  residence  is 
included  in  the  settlement  of  an  esta''3, 
issue  a  new  special  use  permit,  updated 
to  reflect  policy  and  procedural  changes, 
to  the  properly  determined  heir,  if 
eligible.  Prior  to  estate  settlement,  issue 
an  annual  renewable  permit  to  the 
executor  or  administrator  to  identify 
responsibility  for  the  use  pending  final 
settlement  of  the  estate.  When  a 
recreation  residence  is  sold,  issue  a  new 
term  permit  to  the  buyer,  if  eligible. 

8.  Specify  in  the  permit  that  the 
recreation  residence  must  be  occupied 
at  least  15  days  annually,  the  minimum 
acceptable  period  of  occupancy. 

9.  Issue  recreation  residence  term 
permits  for  a  maximum  of  20  years. 

a.  Term  permits  shall  provide  for 
renewal  of  20-year  permits  10  years 
before  expiration  unless  nonrenewal  has 
been  established. 

b.  At  the  end  of  the  first  10  years  after 
initial  issuance,  offer  holders,  in  writing, 
new  20-year  term  permits  that  also 
include  the  provision  for  renewal  at  the 
end  of  10  years,  unless  written  notice  of 
nonrenewal  has  been  given. 

c.  Continue  to  renew  term  permits  in 
this  same  manner  unless  holders  are 
given  notice  of  nonrenewal. 

10.  When  a  higher  public  need  for  the 
site  has  been  documented  and 
established  (FSH  2709.11,  Chapter  40), 
initiate  nonrenewal  action. 

a.  Notify  existing  and  prospective 
holders  of  the  reasons,  and  provide  them 
with  copies  of  the  documentation. 

b.  Allow  the  current  term  permit  to 
expire  under  its  own  terms,  or  issue  a 
new  term  permit  for  between  10  and  20 
years,  depending  on  the  time  of  the 
identified  need. 

c.  Clearly  specify  any  limited  tenure 
in  the  new  permits  with:  "This  permit 
will  terminate  on  [insert  date)  and  will 
not  be  renewed." 

11.  Recreation  residences  are  a  valid 
use  of  National  Forest  System  lands  and 
an  important  component  of  the  total 
National  Forest  recreation  program. 
Recreation  residences  may  represent  a 
substantial  investment  and  have  the 
potential  of  supporting  a  large  number  of 
recreation  person-days  per  acre 
compared  with  other  uses.  Therefore, 
when  considering  nonrenewal  of 
recreation  residence  permits  for  an 
alternative  use,  be  sure  the  clear  weight 
of  the  evidence  is  on  the  side  of  the  need 
for  the  higher  public  purpose  or  use  at 
the  location. 

12.  Before  approval  by  the  Forest 
Supervisor,  the  Regional  Forester  will 


review  proposed  nonrenewal  notices, 
supporting  documentation  and  summary 
of  public  comments,  and  may  modify 
them. 

13.  In  cases  where  a  nonrenewal 
decision  has  been  made  and  use  beyond 
the  expiration  date  will  be  authorized 
for  a  limited  period  of  time,  issue  a  term 
permit  for  a  corresponding  period  of 
time,  not  to  exceed  20  years. 

14.  The  Forest  Supervisor  or  Regional 
Forester  may  review  nonrenewal 
decisions  at  any  time,  using  cuirent 
Forest  Service  Manual  and  Forest 
Service  Handbook  policies  and 
guidelines  and  considering  any  new  or 
changed  conditions.  Forest  Supervisors, 
upon  request  of  the  holder,  shall  review 
all  such  decisions  2  years  prior  to  the 
expiration  date  (FSH  2709.11,  Sec. 
41.23d),  provided  decisions  resulting 
from  such  review  are  non-appealable. 

15.  In  the  event  a  recreation  residence 
is  destroyed  or  substantially  damaged 
by  a  catastrophic  event  such  as  a  flood, 
avalanche,  or  massive  earth  movement, 
conduct  an  environmental  analysis  to 
determine  whether  improvements  on  the 
site  can  be  safely  occupied  in  the  future 
under  Federal  and  State  laws  before 
issuing  a  permit  to  rebuild.  Normally, 
the  analysis  should  be  completed  within 
6  months  of  such  an  event. 

Allow  rebuilding  if  the  site  can  be 
occupied  safely.  However,  if  the  need 
for  a  higher  public  use  at  the  same 
location  has  been  documented  and 
established,  do  not  allow  rebuilding  if 
the  improvements  are  more  than  50 
percent  destroyed.  If  rebuilding  is  not 
authorized,  make  every  reasonable 
effort  to  offer  in-lieu  sites  to  holders. 

16.  At  the  time  special  use  permits  are 
issued,  advise  holders  that  they  must 
notify  the  Forest  Service  if  they  intend 
to  sell  their  improvements,  and  that  they 
must  provide  a  copy  of  the  special  use 
permit  to  a  prospective  purchaser  before 
finalizing  a  sale.  Whenever  possible, 
advise  a  prospective  purchaser  of  the 
terms  and  conditions  of  the  special  use 
permit  before  the  sale  is  final. 

17.  Usually,  do  not  stay  a  fee  increase 
pending  completion  of  an  appeal  of  the 
fee  under  the  administrative  review 
regulations.  Make  any  adjustments 
resulting  from  the  administrative  review 
through  credit,  refund,  or  supplemental 
billing. 

18.  During  the  term  of  the  permit, 
termination  of  the  use  may  only  take 
place  in  accordance  with  the  terms  and 
conditions  of  the  permit. 

Before  approval  by  the  Forest 
Supervisor,  the  Regional  Forester  will 
review  proposed  terminations  (except 
termination  for  breach  of  terms  of  the 
permit),  with  supporting  documentation 


and  a  summary  of  the  public  comments, 
and  may  modify  them. 

2721.23b— Applications 

Insofar  as  practicable,  notify  a  new  or 
prospective  owner  that  he  or  she  must 
make  application  for  the  authorization 
to  use  existing  improvements  in 
accordance  with  36  CFR  251.54. 

2721.23c— Permit  Preparation 

1.  Use  the  Term  Special  Use  Permit  for 
Recreation  Residence  (FSH  2709.11,  ch. 
50),  to  authorize  recreation  residences, 
except  use  Form  FS-2700-4.  Special  Use 
Permit,  whent 

a.  Extended  use  of  a  nonrenewed 
recreation  residence  is  authorized  and  a 
minimum  term  of  continued  use  cannot 
be  predicted. 

b.  Continuance  of  the  recreation 
residence  use  is  conditioned  on  the 
owner  complying  with  specific  Forest 
Service  requirements  before  a  term 
permit  is  issued. 

c.  The  improvements  are  managed  by 
a  third  party  pending  settlement  of  an 
estate,  bankruptcy  proceedings,  or  other 
legal  action. 

d.  Yearlong  occupancy  is  authorized 
by  the  Forest  Supervisor,  at  which  time 
the  improvement  ceases  to  be  a 
recreation  residence. 

2.  Include  in  either  permit  all 
authorized  improvements  associated 
with  recreation  residence  use;  however, 
do  not  authorize  use  of  more  than  the 
statutory  maximum  of  5  acres  under  a 
term  permit.  Authorize  community  or 
association-owned  improvements,  such 
as  water  systems,  by  a  separate  permit 
(Form  FS-2700-4). 

2721.23d— Fee  Determination  (FSH 
2709.11,  ch.  30) 

1.  Use  fair  market  value  as  determined 
by  appraisal  in  determining  the  base 
annual  rental  fees  for  recreation 
residence  sites.  Redetermine  the  base 
fee  at  20-year  intervals. 

2.  Adjust  the  fee  annually  by  the 
annual  (second  quarter  to  second 
quarter)  change  in  the  Implicit  Price 
Deflator-Gross  National  Product  (IPD- 
GNP). 

3.  Use  professional  appraisal 
standards  in  appraising  recreation 
residence  sites  for  fee  determination 
purposes  (FSH  2709.11). 

4.  Where  feasible,  contract  with 
private  fee  appraisers  to  perform  the 
appraisal. 

5.  Require  appraisers  to  coordinate 
the  assignment  closely  with  affected 
holders  by  seeking  advice,  cooperation, 
and  information  from  the  holders  and 
local  holder  associations. 
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6.  Retain  only  qualified  appraisers.  To 
the  extent  feasible,  use  those  appraisers 
most  knowledgeable  of  market 
conditions  within  the  local  area. 

7.  Before  accepting  any  appraisal, 
conduct  a  full  review  of  the  appraisal  to 
ensure  the  instructions  have  been 
followed  and  the  assigned  values  are 
supported  properly. 

Forest  Service  Handbook  2709.11 — 
Special  Uses 

Chapter  30 — Fee  Determination 
33 — Recreation  Residence  Fees 

33.1 — Base  Fees  and  Indexing.  Follow 
these  procedures  in  determining  the 
base  (beginning)  fee  and  subsequent 
fees  under  a  20-year  cycle. 

1.  As  the  initial  base,  use  the  fees 
established  in  one  of  the  years  between 
1978  and  1982.  The  first  year  of  the  fee 
cycle  will  be  the  first  year  of  the 
established  fee  (disregarding  any  phase- 
in  that  may  have  been  provided).  Adjust 
the  full  base  fee  forward  by  applying  the 
appropriate  cumulative  Implicit  Price 
Deflator-Gross  National  Product  (IPD- 
GNP)  adjustment  factor  shown  in 
Exhibit  1.  New  fees  for  1989,  established 
in  this  manner,  will  be  phased-in  over  a 


4-year  period  (1989-1992)  at  the  rate  of 
one-fourth  of  the  increase  each  year, 
except  that  fees  will  not  be  phased-in 
for  those  permits  that  limit  fee 
adjustments  to  5-year  intervals. 

In  those  cases  where  there  may  not  be 
a  fee  established  for  the  1978-1982 
period,  Regional  Foresters  are 
authorized,  subject  to  concurrence  of  the 
Chief,  to  utilize  a  different  starting  date 
and  to  adjust  the  length  of  the  fee  cycle 
80  that  all  permits  will  have  a  new  base 
fee  determined  during  the  1998-2002 
period. 

2.  For  1990  through  the  last  year  of  the 
fee  cycle,  adjust  the  fees  on  an  annual 
basis  by  calculating  the  percentage 
change  of  the  IPD-GNP  index  (as 
reported  by  the  Bureau  of  Economic 
Analysis,  Department  of  Commerce,  in 
July  of  each  year)  from  the  second 
quarter  of  the  previous  year  to  the 
second  quarter  of  the  current  year  and 
applying  this  percentage  adjustment 
factor  to  the  current  year's  fees. 

For  term  permits  that  restrict 
adjustments  to  5-year  intervals,  apply 
the  IPD  index  adjustments  cumulatively 
at  5-year  intervals.  At  the  end  of  the 
current  20-year  term,  or  earlier  if  agreed 


to  by  the  holder,  revise  permits  to 
provide  for  annual  indexing. 

3.  Limit  the  annual  fee  adjustment  for 
1990  and  thereafter  to  10  percent  per 
year  when  the  change  in  the  IPD-GNP 
index  exceeds  10  percent  in  any  one 
year.  The  index  amount  in  excess  of  10 
percent  will  be  carried  over  and  applied 
to  the  fee  for  the  next  succeeding  year  in 
which  the  index  factor  is  less  than  10 
percent.  The  10  percent  limit  shall  not 
apply  to  the  fee  adjustment  (phased-in 
amount)  for  1989. 

4.  Re-appraise  the  site  toward  the  end 
of  the  20-year  cycle.  Beginning  in  the 
twenty-first  year  (the  first  year  of  the 
next  fee  cycle;  1998  in  the  case  of  1978 
fees),  put  into  effect  the  base  fee  for  the 
next  20-year  cycle  by  applying  5  percent 
to  the  newly  determined  appraised 
market  value  of  the  site  for  recreation 
residence  purposes. 

5.  In  those  few  cases  where  one  or 
more  additional  sleeping  structures 
(guest  cabins,  and  so  forth)  have  been 
added  to  a  single  site,  add  to  the  current 
adjusted  base  fee  an  additional  charge 
equal  to  25  percent  of  the  fee 
established  for  a  single  residence  use  of 
the  site  or  $100,  whichever  is  greater,  per 
structure. 


EXHIBIT  1-SEC.  33.1 -IPD-GNP  ADJUSTMENT  FACTOR  BY  YEAR 


Base  fee  year 

1979 

1980 

1981 

1982 

1983 

1984 

1985 

1986 

1987 

1988 

1989 

Cum.  Adj. 

1978 

1.101 

1.092 
1.092 

1.095 
1.096 
1.095 

1.067 
1.067 
1.067 
1.067 

1.050 
1.050 
1.050 
1.050 
1.050 

1.032 
1.032 
1.032 
1.032 
1.032 

1.038 
1.038 
1.038 
1.038 
1.038 

1.033 
1.033 
1.033 
1.033 
1.0233 

1.026 
1.026 
1.026 
1.026 
1.026 

1.028 
1.028 
1.028 
1.028 
1.028 

1.029 
1029 
1.029 
1.029 
1.029 

1.771 
1609 
1.473 
1.346 
1.261 

1979 

1980 

1981 

1982 

(NOTE;  Cum.  Adj. = Cumulative  Adjustmem.) 


The  above  factors  for  fee  years  1979- 
1986  were  taken  from  Table  5,  Price 
Indexes  and  the  Gross  National  Product 
Implicit  Price  Deflator,  as  published  in 
the  Survey  of  Current  Business  by  the 
Department  of  Commerce,  Bureau  of 
Economic  Analysis,  February  1986. 
These  factors  represent  an  annual  rate, 
based  on  the  percent  change  from  the 
first  quarter  to  the  second  quarter  of  the 
indicated  year.  The  1987  factor  of  1.028 
is  the  percentage  change  in  the  IPD- 
GNP  index  from  the  second  quarter  of 
1985  to  the  second  quarter  of  1986  as 
reported  in  the  July  1988  issue  of 
"United  States  Department  of 
Commerce  News."  a  publication  by  the 
Bureau  of  Economic  Analysis.  The  IPD- 
GNP  index  for  the  second  quarter  of 
1985  is  111.1.  The  1988  and  1989  factors, 
was  determined  following  the  same 
procedures,  using  the  appropriate  year's 
publication.  The  factors  for  1979-1989  in 
Exhibit  1  are  shown  only  to  illustrate 
how  the  cumulative  adjustment  factor 


used  to  establish  the  1989  fee  is 
determined.  The  factor  were  determined 
by  chain  multiplying  the  factor  for  the 
years  within  the  base  fee  year  period 
(for  1982  this  would  be 
1.050X1.032X1.038X1. 
033X1.026X1.028X1.029  =  1.261.) 

The  following  two  examples  illustrate 
use  of  this  table  in  determining  the  1989 
fee: 

(1)  A  fee  of  $412  that  became 
established  in  1982  (first  year  in  the  fee 
cycle)  would  be  adjusted  to  $520  in  1989 
($412X1.261).  This  would  be  the  fee 
amount  owed  by  a  holder  who  does  not 
accept  the  new  term  permit  and  would 
remain  constant  until  the  end  of  the  five 
year  adjustment  period.  If  a  new  term 
permit  is  accepted,  the  fee  would  be 
phased-in,  and  the  holder  would  be 
charged  $439  for  1989,  instead  of  the  full 
amount. 

(2)  A  1980  base  year  fee  of  $315  would 
be  adjusted  to  $464  ($315X1.473)  with 
the  actual  1989  charge  limited  to  $352  for 


a  new  term  permit.  A  holder  who  keeps 
the  old  permit  would  pay  the  full  fee  of 
$464  in  1989. 

Factors  for  the  years  1990  and 
thereafter  will  be  determined  in  the 
same  manner  as  the  1980  factor.  Using 
the  1989  factor  as  an  example,  the  index 
for  the  second  quarter  of  1987  as 
reported  in  the  July  1987  Bureau 
publication  is  117.2;  the  index  for 
February  1988  in  the  July  1988  Bureau 
publication  is  120.6.  The  percentage 
change  in  the  index  to  be  used  to 
determine  1989  fees  is  120.6  minus  117.2 
divided  by  117.2.  Thus,  1989  fees  will  be 
2.9  percent  higher  than  1988  fees  for 
those  permits  that  are  indexed. 

Using  the  above  two  examples, 
calculation  of  the  1990  fees  for  those 
accepting  new  term  permits  would  be  as 
follows: 

(A  1990  IPD-GNP  adjustment  factor  of 
1.028  is  assumed.) 

(1)  The  full  1989  fee  of  $520  times  the 
IPD-GNP  index  factor  for  1990  of  1.028 
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equals  $535.  the  full  fee  for  1990.  The 
increase  in  the  fee  is  $15.  The  amount  of 
the  1989  fee  increase  to  be  phased-in  in 
1990  is  $54  f$520-$412=$108/2=$54). 
Thus,  the  1990  fee  to  be  charged  is  the 
base  1982  fee  of  $412  +  $54-(-$15=$484. 

(2)  The  full  1990  fee  equals  $477.  a  fee 
increase  of  $13.  The  amount  of  the  1989 
fee  increase  to  be  phased-in  in  1990  is 
$75  ($464-$315  =  $149/2=$75).  Thus, 
the  1990  fee  to  be  charged  is  the  base 
1980  fee  of  $315+$75+$13=$403. 

33.11 — Fee  Credits.  Provide  holders 
any  unused  or  remaining  credits  due 
them  under  provisions  of  the 
Appropriations  Acts  for  fiscal  years 
1983  through  1986. 

33.  2 — Fees  on  Nonrenewal.  When 
permits  are  placed  on  tenure  (that  is,  the 
special  use  permit  will  not  be  renewed 
upon  expiration),  the  annual  fee  for  the 
tenth  year  prior  to  the  expiration, 
referred  to  as  the  "base  on-tenure  fee." 
will  be  taken  as  a  base  and  the  fee  for 
each  year  during  the  last  ten  years  will 
be  one-tenth  of  the  base  multiplied  by 
the  number  of  years  then  remaining  on 
the  permit.  For  eample.  charge  a  holder 
with  9  years  remaining  90  percent  of  the 
frozen  fee;  with  8  years,  80  percent;  and 
so  forth. 

Use  the  following  schedule  to 
calculate  the  holder's  fee  during  the  10- 
year  period: 


Years  remaining 

Percent 

of  base 

on-tenure 

fee 

10 

100 

9 

90 

8 

80 

7 

70 

6 

60 

5 

50 

4 

40 

3 

30 

2 

20 

' - 

10 

Use  the  following  fee  determination 
procedures  when  a  review  of  the 
nonrenewal  decision  shows  conditions 
have  changed  that  warrant  continuation 
of  the  recreation  residence  permit. 

1.  If  a  new  20-year  term  permit  is 
issued,  the  Forest  Service  shall  recover 
one-half  of  the  sum  of  the  amount  of  fees 
foregone  while  the  previous  permit  was 
under  nonrenewal  notice.  Collect  this 
amount  evenly  over  a  10-year  period. 
The  obligation  will  run  with  the  site  and 
be  charged  to  a  subsequent  purchaser. 

The  new  fee  shall  be  the  annual  index 
adjusted  fee  computed  as  though  no 
limit  on  tenure  existed,  plus  the  amount 
specified  above  until  paid  in  full. 

2.  If  a  20-year  term  permit  is  not 
issued,  and  the  occupancy  of  the  subject 
site  is  to  be  allowed  to  continue  for  less 


than  10  years,  do  not  recover  past  fees. 
Determine  the  new  fee  by: 

a.  Computation  of  the  fee  as  if  no 
nonrenewal  notice  was  issued  reduced 
by  the  appropriate  percentage  for  the 
number  of  years  of  the  extension 
provided  (that  is,  a  6-year  tenure  period 
results  in  a  fee  equal  to  60  percent  of  the 
new  base  on-tenure  fee). 

b.  If  a  site  is  allowed  to  continue  past 
a  10-year  period  and  is  returned  to  a 
normal  permit,  the  Forest  Service  shall 
recover  fees  as  outlined  in  item  1. 
computed  for  the  most  recent  10-year 
period  in  which  the  term  of  the  permit 
was  limited. 

33.3 — Appraisals.  Use  the  following 
process  to  determine  the  fair  market 
value  of  recreation  residence  sites. 

1.  Use  appraisals  made  by 
professional  appraisers  for  determining 
the  market  value  of  the  fee  simple  estate 
of  the  National  Forest  land  underlying 
the  site  subject  to  a  special  use  permit, 
but  without  consideration  as  to  how  the 
authorization  would  or  could  affect  the 
fee  title  of  the  site  (FSH  5409.12,  Chapter 
6  for  the  standard  contract  to  be  used  to 
establish  fair  market  value  of  recreation 
residence  sites). 

2.  In  consultation  with  affected 
holders,  select  and  appraise  typical  sites 
(rather  than  all  individual  sites)  within 
groups  that  have  essentially  the  same  or 
similar  value  characteristics.  Within 
such  groupings,  adjust  for  measurable 
differences  between  the  sites.  (Once 
properly  established,  typrical  site 
classifications  should  rarely  change.) 

3.  Ensure  appraised  values  are  based 
on  comparable  market  sales  of  sufficient 
quality  and  quantity  that  will  result  in 
the  least  amount  of  dollar  adjustment  to 
make  them  reflective  of  the  subject  sites' 
characteristics.  Such  characteristics 
include: 

a.  Physical  differences  between 
subject  site  and  the  comparable  sales. 

b.  Legal  constraints  imposed  upon  the 
market  by  governmental  agencies. 

c.  Economic  considerations  evident  in 
the  local  market. 

d.  Locational  considerations  of  subject 
site  in  relation  to  the  market  (sales) 
comparable. 

e.  Functional  usability  and  utility  of 
the  site. 

f.  Amenities  occurring  to  the  site  as 
compared  with  selected  sales 
comparables. 

g.  Availability  of  improvements  (such 
as  roads,  water  systems,  and  power 
lines)  provided  by  nonholder  entities, 
including  the  United  States.  Do  not 
adjust  for  imprnvements  furnished  by 
holders. 

h.  Other  market  forces  and  factors 
identified  as  having  a  quantifiable  effect 
upon  value. 
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33.31 — Appraisers. — 1.  Select  fee 
appraisers  who  hold  a  current 
certification  of  competence  from  a 
nationally  recognized  professional 
appraisal  organization.  It  the  case  of 
Forest  Service  appraisers,  use  those 
individuals  who  have  received  adequate 
training  through  professional  appraisal 
organizations  and  who  have 
satisfactorily  completed  the  basic 
courses  necessary  to  demonstrate 
competence. 

2.  Require  appraisers  to  sign  a 
standard  agreement  that  states: 

a.  The  approved  appraisal  format  to 
be  used. 

b.  The  approved  standard  forms  to  be 
used. 

c.  A  full,  complete,  and  accurate 
definition  of  the  appraisal  problem. 

d.  The  standards  of  professional 
competence,  ethics,  and  practice  to 
which  the  appraiser  shall  adhere. 

e.  Those  requirements  of  the  appraisal 
assignment  that  may  be  imposed  under 
(1)  statutes,  (2)  Federal  regulations.  (3) 
Forest  Service  policies,  and  procedures, 
and  (4)  situations  unique  to  the  given 
appraisal  assignment. 

3.  Require  appraisers  to  notify 
affected  holders  by  mail  and  offer  to 
meet  with  them  to  discuss  the 
assignment,  answer  questions  specific  to 
the  assignment,  and  seek  advice, 
information,  and  cooperation  from  the 
holders  and  their  local  organization.  The 
appraiser  must  notify  holders  of  such  a 
meeting  at  least  30  days  in  advance  of 
the  meeting.  Send  notices  to  the  address 
used  for  bills  for  collection.  Use  the 
notice  to  give  the  holders  advance 
information  on  the  appraisal 
assignment.  At  such  meetings,  require 
that  the  appraiser  have  available  copies 
of  the  appraisal  instructions,  directions, 
and  requirements  for  review  by  the 
holders.  An  appraisal  cannot  be  made 
prior  to  the  meeting  with  the  holders. 

33.32 — Establishing  Recreation 
Residence  Site  Value.  1.  Upon  receipt  of 
the  appraisal  report,  conduct  a  review  of 
the  appraisal  in  conformance  with  the 
standards  of  the  National  Association  of 
Review  Appraisers. 

2.  Following  review  and  acceptance  of 
the  appraisal,  notify  affected  holders  of 
Forest  Service  acceptance  of  the  report. 
In  the  notification,  inform  holders  that 
they  and  other  interested  parties  have 
45  days  in  which  to  review  the 
appraisal.  Upon  request,  p-i-ovide  copies 
of  the  report(s)  and  supporting 
documentation  pursuant  to  the  Freedom 
of  Information  Act. 

3.  Upon  request,  provide  an 
opportunity  for  affected  holders  to 
obtain,  at  their  expense,  an  appraisal 
report  from  an  appraiser  holding  at  least 
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the  same  or  simitar  qualifications  as  the 
one  selected  by  the  Forest  Service. 

a.  The  Forest  Service  will  provide  the 
holders  with  a  copy  of  the  standards 
used  by  the  appraiser  selected  by  the 
Forest  Service  and  holders  will  provide 
the  standards  to  the  holder-employed 
appraiser.  The  holder  will  require  the 
observance  of  these  standards, 
including  a  signed  certification  that 
ensures  an  understancfing  of  the 
appraisal  instructions  and  standards. 
Reject  any  appraisals  that  do  not  meet 
these  standards. 

b.  Subject  the  holder-famished 
appraisal  to  the  same  review 
requirements  as  the  appraisal  obtained 
by  the  Forest  Service. 

4.  Give  full  and  complete 
consideration  to  both  appraisals.  If  the 
two  appraisals  disagree  in  value  by 
more  than  10  percent,  ask  the  two 
appraisers  to  try  and  reconcile  or  reduce 
their  differences.  If  the  appraisers 
cannot  agree,  the  Forest  Supervisor  will 
utilize  either  or  both  appraisals  to 
determine  the  fee. 

5.  When  requested,  seek  a  third 
appraisal. 

a.  The  cost  shall  be  shared  equally  by 
the  holder  and  the  Forest  Service. 

b.  This  apfM-aisal  must  Bieet  the  same 
standards  of  the  Rrst  and  second 
appraisals  and  may  or  may  not  be 
accepted  by  the  authorized  officer. 

Title  2700— Special  Uses  Management 

Z7U.23e — Analysis  of  Recreation 
Residence  Continuance  (FSH  2709.11. 
ch.  40) 

Follow  these  instructions  in 
determining  whether  recreation 
residence  use  may  continue  at  current 
sites  or  whether  the  sites  should  be 
converted  to  a  higher  public  use. 

1.  Analyze  and  consider  the  future  use 
needs  of  recreation  residence  sites 
before  renewing  the  authorizations  for 
new  terms.  Before  issuing  a  nonrenewal 
decision,  ensure  that  the  action  is  fully 
supported  by  a  report  conducted  within 
the  requirements  of  the  National 
Environmental  Policy  Act  and  Forest 
Service  analysis  process.  If  done  as  part 
of  the  Forest  Plan,  the  report  will  be 
included  as  a  separate  appendix  to  the 
plan. 

2.  Ensure  that  continuance  of 
recreation  residence  uses  conforms  with 
the  Act  of  March  4, 1915,  authorizing 
issuance  of  term  special  use  permits  for 
summer  homes. 

3.  Base  nonrenewal  decisions  on  the 
extent  of  the  need  for  higher  public  use 
of  the  site.  Higher  public  use  or  purpose 
refers  to  a  higher  priority  use  of  the  site 
by  the  public  that  is  timely,  clearly 
needed,  in  public  demand,  and  where 


other  sites  to  satisfy  the  need  cannot 
reasonably  be  made  available.  In 
meeting  public  needs,  give  consideration 
to  alternatives  such  as  (a)  availability  of 
sites  other  than  recreation  residence 
sites  to  satisfy  the  public  needs,  [b] 
feasibilify  of  common,  shared,  or 
multiple  uses  that  include  recreation 
residences,  and  (c]  increased  feasibility 
of  common  or  shared  use  through 
adjustment  of  site  and  tract  size, 
configiu-ation  of  boundaries,  or  location 
of  improvements. 

4.  Coordinate  continuance  of 
recreation  residence  use  with  decisions 
contained  in  the  Forest  Land  and 
Resource  Management  Plan.  When  there 
is  no  readily  identifiable  higher  public 
future  use  of  the  site  and  coatinued  use 
is  consistent  with  the  Forest  Land 
Management  Plan,  a  decision  to  renew 
may  qualify  for  categorical  exclusion 
under  NEPA  procedures. 

5.  When  permits  are  not  renewed  at 
expiration,  make  every  reasonable  effort 
to  offer  holders  alternative  (in  lieu)  sites 
at  locations  not  needed  in  the 
foreseeable  future  for  a  higher  public 
use  [FSM  2347.1,  and  FSH  2709.11.  sec. 
41.23b  and  sec.  41.23d). 

6.  In  the  event  of  a  nonrenewal, 
decision,  give  the  holder  at  least  10 
years  continued  use  and  identify  the 
speciHc  higher  public  purpo8e(s)  for 
which  the  land  is  being  recovered. 
Allow  continued  use  of  the  site  until 
such  time  as  conversion  to  the  new  use 
is  ready  to  begin. 

7.  Proposals  to  convey  recreation 
residence  tracts  into  private  ownership 
by  land  exchange  may  be  considered  at 
any  time.  Such  proposals  will  be 
processed  in  accordance  with  the 
instructions  in  FSM  5430  applicable  to 
all  land  exchanges. 

2721.23f— Participation  In  Issue 
Resolution 

1.  Give  notice  of  any  recreation 
residence  issues  and  appeals  that  reach 
the  Regional  Forester  to  holder 
representatives,  and  others  that  request 
to  be  notified,  unless  requested 
otherwise  by  the  appellant.  This 
includes  the  National  Forest  Recreation 
Association  Homeowners  Divison  and 
National  Inholders  Associations.  The 
purpose  is,  on  a  regional  basis,  to 
provide  an  opprtunity  for  the  holder 
representatives  to  participate  in  order  to 
reduce  conflict  between  holders  and  the 
Forest  Service.  As  necessary,  specify  a 
Forest  Officer  to  work  with  the  holder 
representatives  and  others. 

2.  Consider  information  submitted  by 
permittee  representatives  within  the 
context  of  the  Secretary  of  Agriculture's 
administrative  appeal  regulations. 


3.  The  reviewing  officers  may  exercise 
their  authority  to  extend  time  given  the 
permittees  and  other  parties  a 
reasonable  time  to  submit  their 
information,  not  to  exceed  thirty  (30) 
days. 

2721.23g — Noncompliance 

Give  a  written  notice  and  provide  a 
reasonable  opportunity  for  a  holder  to 
correct  special  use  permit  violations 
before  terminating  the  use  for  breach  or 
noncompliance.  Termination  for 
noncompliance  shall  be  only  for  a 
breach  that  continues  after  notice  and  a 
reasonable  opportunity  for  correction 
has  been  given. 

2721.23h— Site  Restoration 

On  termination  or  nonrenewal  of  the 
permit,  require  the  holder  to  return  the 
property  to  a  condition  acceptable  to  the 
Forest  Supervisor.  The  holder  may 
release  the  knprovements  to  the  Forest 
Service  upon  approval  of  the  Forest 
S)4>ervi8or. 

Forest  Service  Handbook  2709.11 — 
Special  Uses 

Chapter  40 — Special  Uses 
Administration 

41.23 — Recreation  Residence. 

41.23a — Continuing  Recreation 
Residence  Use.  (FSM  2721.23e).  As  with 
all  types  of  special  uses,  decisions  to 
issue  new  permits  and/or  decisions  not 
to  renew  are  appealable  decisions 
which  must  be  appropriately  supported 
under  the  requirements  of  NEPA. 

1.  In  most  cases,  scoping  will  resuh  in 
a  finding  that  the  sites  are  not  needed 
for  higher  public  purpose  within  the  next 
20  years  and  a  new  20  year  term  permit 
can  be  issued.  Such  a  finding  will  likely 
qualify  for  categorical  exclusion. 

2.  If  scoping  indicates  that  there  is 
firm  and  factual  basis  for  believing  that 
there  may  be  a  future  higher  public 
purpose  within  20  years,  after 
consultation  with  the  Regional  Forester, 
conduct  an  environmental  analysis  to 
determine  whether  or  not  the  sites 
should  be  recovered  for  higher  public 
purposes  and,  if  so,  when.  Such  studies 
will  begin  with  the  understanding  that 
recreation  residences  are  a  valid  use  of 
National  Forest  lands  unless  clearly 
demonstrated  otherwise.  (FSM 
2721.23a).  Site  disturbance  resulting 
from  removal  and  relocation  of  the 
recreation  residence  plus  impacts  of 
new  construction  may  dictate  that  an 
environment  assessment  or 
environmental  impact  statement  will  be 
necessary. 

3.  Decisions  to  recover  sites  for  a 
higher  public  use  must  be  coordinated 
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with  the  Forest  plan  but  are  to  be  in  a 
self-contained  fonn. 

4.  If  there  is  no  reasonably 
foreseeable  need  for  the  recreation 
residence  tract  to  be  used  for  a  higher 
public  purpose,  or  if  identified  public 
needs  can  be  met  through  land 
exchange,  encourage  and  facilitate  an 
exchange  of  the  sites  (on  a  tract  or  group 
basis}  for  private  lands  suitable  for 
National  Forest  purposes. 
I  j      5.  Where  appropriate,  require  deed 
I '  restrictions  on  National  Forest  land 
disposals  to  ensure  the  recreation 
residence  use  continues  in  a  manner 
compatible  with  adjoining  or  nearbyv 
National  Forest  uses. 

41.23b — Minimum  Analysis 
Requirements  for  Nonrenewal  Actions — 
1.  Report.  When  nonrenewal  is 
anticipated  or  could  be  recommended, 
the  environmental  assessment  and/or 
the  environmental  impact  statement 
must  contain  an  objective  and  detailed 
description  and  analysis  of  all  relevant 
data,  and  any  explanatory  notes,  charts, 
and  maps  needed  to  explore  all 
reasonable  alternatives.  The 
environmental  analysis  process  must  be 
followed  and  there  must  be  an  action 
plan. 

During  the  analysis  process, 
encourage  and  solicit  information  and 
comments  from  permittees  and  other 
interested  parties.  Involve  affected 
permittees  in  all  phases  of  the  process 
except  the  decision  itself.  Provide  them 
120  days  or  more  encompassing  a 
season  of  use  to  comment  on  a  draft  of 
the  environmental  assessment  and/or 
the  environmental  impact  statement  and 
the  supporting  documentation. 

To  ensure  Region-wide  uniformity,    . 
submit  the  reports,  if  they  reconunend 
nonrenewal,  including  holder  comments, 
to  the  Regional  Forester  for  review 
before  the  Forest  Supervisor  approves 
the  nonrenewal. 

Provide  holders  and  interested  parties 
with  copies  of  the  final  report  and 
decision  immediately  after  the  decision 
date. 

Consider  the  following  aspects  in  the 
report: 

a.  Recreation  Use.  Discuss  the 
relationship  between  the  recreation 
residence  use  and  other  present  and 
proposed  uses  of  the  site.  Thoroughly 
describe  elements  of  compatibility  and 
conflict.  If  there  are  current  or 
anticipated  conflicts,  described  the 
feasibility  of  other  sites  to  meet  public 
use  needs  or  how  general  public  needs 
on  the  site  can  be  provided  for  by 
modifying  recreation  residence  or 
proposed  public  use.  Develop  a  full 
range  of  alternatives  that  at  a  minimum: 

(1)  Show  ways  to  meet  the  public 
recreation  needs  without  significant 


conflict  with  recreation  residence  uses, 
if  possible,  and  how  existing  or  potential 
conflicts  can  or  cannot  be  mitigated. 

(2]  Examine  the  feasibility  of  common, 
shared,  or  multiple  use  that  includes  the 
recreation  residences.  Also  examine  the 
feasibility  of  adjusting  site  and  tract 
sizes,  configurations  and  boundaries,  or 
relocation  of  site  improvement  to  better 
a  accommodate  such  use. 

(3)  Examine  the  feasibility  of 
alternative  sites  for  general  public  use. 
Include  in  this  analysis  suitable  private 
lands  that  the  Forest  Service  could 
acquire  by  land  exchange.  The 
presumption  is  that  such  alternative 
sites  are  available  unless  otherwise 
demonstrated. 

(4)  Show  how  the  current  and/or 
future  need  for  other  planned  recreation 
uses  outweighs  or  is  outweighed  by  the 
benefits  of  continued  recreation 
residence  use. 

(5)  Compare  the  potential  recreation 
and  financial  losses  to  holders  and  their 
guests  with  the  benefits  that  the  public 
would  gain  from  nonrenewal  of  the 
authorization. 

(6)  Examine  the  impacts  of  recreation 
residence  removal,  new  construction, 
and  increased  public  use. 

b.  Other  Resources.  Show  in  what 
way  recreation  residence  occupancy  is 
compatible  or  in  conflict  with  other 
National  Forest  resources.  Consider  the 
applicability  of  Section  106  of  the 
National  Historic  Preservation  Act  and 
other  Federal  and  State  laws  which  may 
have  an  effect  on  these  resources. 

c.  Environmental  Impacts.  Discuss  the 
environmental  impacts  of  continued 
recreation  residence  use,  together  with 
the  impacts  of  any  improvements 
necessary  for  their  continued  use, 
compared  with  the  impacts  of  any 
proposed  alternative  public  use. 

d.  Health  and  Safety.  Examine 
whether  the  occupancy  constitutes  a 
hazard  to  the  health  and  safety  of  the 
general  public  or  the  holders.  Explain 
specifically  how  and  in  what  manner 
these  hazards  will  occur  and  the 
opportunities  for  acceptable  curative 
actions.  Discuss  whether  health  and 
safety  standards  can  be  met. 

e.  Administrative  Problems.  Explain  if 
the  occupancy  creates  untenable 
administrative  problems  or  costs  when 
related  to  the  benefits  provided  the 
holders  and  the  general  public,  including 
fees,  cultural  benefits,  barriers  to 
environmentally  harmful  use,  and  other 
amenities  or  services  attributable  to  the 
presence  of  the  holders  and  their 
improvements. 

f.  In-Lieu  Site  Availability.  Make 
every  reasonable  effort  to  locate  and 
reserve  in-lieu  sites  that  could  be 
offered  the  holder  for  building  or 


relocation  of  improvements.  Such  sites 
must  be  nonconflicting  locations  within 
or  adjacent  to  the  National  Forest 
containing  the  residences  (FSM  2347.1 
and  FSM  2721.23e).  Appropriate 
alternatives  for  consideration  are 
undeveloped  or  withdrawn  sites  in. 
near,  or  adjacent  to  established  tracts, 
or  new  traces  at  locations  not  needed  in 
the  foreseeable  future  for  a  higher  public 
use.  Sites  that  are  vacant  because  of 
breach  or  other  factors  shall  be 
available  as  in-lieu  sites.  Follow  these 
procedures: 

(1)  If  possible,  offer  in-lieu  sites  to 
holders  at  the  time  the  nonrenewal 
notice  is  given.  If  sites  do  not  become 
available  until  later,  offer  them  then. 

(2)  Give  first  priority  to  identifying 
and  offering  in-lieu  sites  in  the  same 
tract  or  an  expansion  of  that  tract, 
where  feasible. 

(3)  Allow  the  holders  90  days  from  the 
date  of  the  joint  inspection  of  the  lieu 
site  or  90  days  from  the  final  disposition 
of  any  appeals  of  the  nonrenewal 
decision,  whichever  is  later,  to  accept  or 
reject  the  offer. 

(4)  When  holders  accept  such  offers, 
reserve  the  offered  sites.  Do  not  charge 
a  fee  until  the  holder  begins  improving 
the  site.  The  site  reservation  will  expire 
upon  holders  failure  to  occupy  the  new 
site  on  a  mutually-agreed  upon 
schedule. 

(5)  Allow  holders  accepting  offers  to 
continue  use  of  their  current  sites  until 
the  expiration  date.  Inform  the  holders 
that  they  should  be  prepared  to  move  to 
the  in-lieu  site  during  the  24  months 
prior  to  the  scheduled  occupancy 
removal,  provided  a  supplemental 
review  of  the  nonrenewal  action  has 
been  completed. 

(6)  The  opportunity  to  develop  an  in- 
lieu  site,  if  accepted  by  the  previous 
owner,  will  be  extended  to  the  new 
owner  when  there  is  a  change  in 
ownership  of  authorized  improvements. 

(7)  Do  not  offer  alternative  sites  for 
termination  actions  stemming  from 
noncompliance  with  special  use  permit 
terms. 

2.  Factors  To  Consider  In  Nonrenewal 
Actions.  Support  nonrenewal  decisions 
by  full  consideration  and  documentation 
of  the  following  specific  factors  and 
criteria: 

a.  The  specific  intended  use  or  uses 
and  the  estimated  time  and  budgetary 
feasibility  of  the  need. 

b.  The  need  for  the  alternative  use 
and  the  reason  for  its  priority. 

c.  The  reasons  the  public  need  cannot 
be  met  at  an  alternative  location. 

d.  All  reasonable  alternatives  to  the 
conversion,  including  the  possibility  of 
combining  or  sharing  public  uses  with 
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recreation  residence  uses;  and  adjusting 
or  ahering  lots  or  location  of 
improvements  to  better  accommodate 
common  or  shared  uses. 

e.  The  reasons  any  conflict  between 
the  recreation  residences  and  the 
proposed  alternative  use  cannot  be 
resolved. 

f.  The  need  to  develop  and  provide  the 
public  use  needed  in  a  cost  effective 
manner. 

3.  Higher  Public  Purpose.  Identify  and 
consider  whether  or  not  there  is  clear 
need  for  higher  priority  use  of  the  site 
that  is  of  benefit  to  the  general  public,  is 
timely,  in  pubHc  demand,  and  where 
other  sites  to  satisfy  the  need  cannot 
reasonably  be  made  available.  Need 
and  timeliness,  for  example,  can  be 
demonstrated  by  capacity  use  of  similar 
nearby  facilities. 

Examples  of  higher  public  purposes 
include  but  are  not  limited  to  [1)  public 
roads  and  other  public  rights-of-way 
where  no  reasonable  alternatives  exist, 
(2)  legally  mandated  public  safety  or 
health  requirements,  (3)  other  public 
recreation  needs,  (4)  habitat 
requirements  for  rare  or  endangered 
species,  and  (5)  commercial  use 
developments  serving  National  Forest 
programs,  such  as  authorized  resort 
accommodations,  where  no  reasonable 
public  or  private  alternatives  exist. 
Determination  of  higher  public  purpose 
for  commercial  use  must  show  a  clear 
and  convincing  need  and  bear  a  greater 
burden  of  proof  than  those  for  other 
uses.  Higher  public  purposes  do  not 
include  unspecified  public  needs  or 


uses,  such  as  general  Forest  use  or  open 
space  alone. 

41.23c — Nonrenewal  Notification. 
Provide  holders  10  years  or  more 
advance  notice  of  nonrenewal  actions 
except  in  cases  involving  breach,  or 
when  the  site  has  been  rendered  legally 
unsafe  by  catastrophic  events  such  as 
avalanche,  flooding,  or  massive  earth 
movement,  or  where  the  Forest  Service 
does  not  have  final  decision  authority. 
In  these  exceptions,  make  an  effort  to 
provide  as  much  notice  as  possible. 

Include  in  a  nonrenewal  notice: 

1.  A  description  of  the  action  and  the 
reasons  for  the  decision.  Normally,  use 
the  same  expiration  date  for  all  affected 
holders  in  a  particular  group  or  tract. 

2.  Identification  of  the  environmental 
assessment  report  or  the  environmental 
impact  statement  upon  which  the 
decision  is  based. 

3.  Notice  of  appeal  rights  under  36 
CFR  211.18. 

4.  Notice  that  the  holder  should 
refrain  from  making  costly  repairs, 
improvements,  or  expenditures.  Advise 
the  holder  that  such  expenditures  will 
not  be  required  unless  they  are 
necessary  to  protect  public  health  or 
safety. 

Refer  to  FSM  2721.23a  for  procedure 
when  recreation  residences  are 
destroyed  or  substantially  destroyed  by 
catastrophic  events. 

41.23d — Review  of  Nonrenewal 
Actions.  The  Forest  Supervisor  or  the 
Regional  Forester  may  review 
nonrenewal  actions  in  process  and 
should  consider  such  reviews  when 
circumstances  or  Forest  Service 


direction  have  changed  in  such  a 
manner  that  could  suggest  modificalinn 
of  the  original  decision  (FSM  2721.23d) 

For  permits  scheduled  to  expire  in 
1989  or  thereafter,  Forest  Supervisors 
will  review  all  such  decisions  two  years 
prior  to  the  non-renewal  date  upon 
request  of  the  holder  to  analyze  possible 
new  circumstEinces  or  direction,  and  to 
determine  whether  or  not  the  basis  for 
the  decision  is  still  valid,  providing  the 
decision  resulting  from  such  review  is 
non-appealable. 

For  all  reviews,  the  following  apply; 

1.  Reviews  will  be  in  writing  and 
conducted  in  accordance  with  FSM 
2721.23e. 

2.  Affected  holders  will  be  notified  m 
writing  and  asked  to  provide  inpul  for 
reviews  and  will  be  allowed 
involvement  in  all  but  the  decision 
phase  of  the  review  process. 

3.  If  review  indicates  that  a  sile  will 
remain  needed  for  higher  public  use  at 
the  established  date,  the  earlier  decision 
may  remain  unchanged. 

4.  If  review  indicates  that  a  site  's  no 
longer  needed  for  higher  public 
purposes,  or  is  not  needed  as  soon  as 
estimated,  provide  for  continuation  of 
the  recreation  residence  use  by  issuing  d 
new  permit  for  an  appropriate  term 

Forest  Service  Handbook  2701. 1  J— 
Special  Uses 

Chapter  50 — Terms  and  Conditions 

54 — Special  Use  Authorizations 
54.1 — Term  Special  Use  Permit  for 
Recreation  Residences.  (Exhibit  1.) 

BILLMG  CODE  3410-11-M 


1988 
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EXHIBIT  1  -  SBC.  5^.1 


USDA  -  Forest  Service 

TERM  SPECIAL  USE  PERMIT 
For  Recreation  Residences 

Act  of  March  k,   1915.  As  Amended 
(Ref.  FSM  2710) 


Holder  No. 


Auth.  Type 


Type  Site 


Issue  Date 
/  / 


Location  Sequence  No. 


Latitude    Longitude 


Authority 


Expir.  Date 
/  / 


Stat.  Ref. 


LOS  Case 


(Holder  Name) 


of 


(Billing  Address  -  1) 


(Billing  Address  -  2) 


(City) 


(State)     (Zip  Code) 


(hereafter  called  the  holder)  is  hereby  authorized  to  use  National  Forest  lands, 
for  a  recreation  residence  for  personal  recreational  use  on  the 

National  Forest,  siibject  to 

the  provisit»s  of  this  permit  including  items  through  ,  on 

page(s)  through  .  This  perait  covers  acres. 


Described  as:   (1)  Lot  of  the tract. 

(A  plat  of  vh±ch   is  on  file  in  the  office  of  the  Forest  Supervisor.) 

QH        12)       _^ ^^  shown  on  the  attached  map. 

(Legal  Description) 

The  following  improvements,  whether  on  or  off  the  site,  are  authorized  in 
addition  to  the  residence  structure: 


This  use  shall  be  exercised  at  least  15  days  each  year,  unless  otherwise 
authorized  in  writing.   It  shall  not  be  used  as  a  full-time  residence  to  the 
exclusion  of  a  home  elsewhere. 

THIS  PERMIT  IS  NOT  TRANSFHIABLR 
PURCHASERS  OF  DIPROVQIENTS  ON  SITES  AimWRIZED  BY  TOIS  PERMIT  MUST  SECURE  A  NEW 

PERMIT  FROM  THE  FOREST  SERVICE. 


THIS  PERMIT  IS  ACCEPTED  SUBJECT  TO  ALL  OF  ITS  TERMS  AND  CONDITIONS 
ACCEPTED: 


HOLDER'S  NAME  AND  SIGNATURE 


DATE 


APPROVED: 


AUTHORIZED  OFFICER ' S  NAME  AND  SIGNATURE 


TITLE 


DATE 


BtUJNCS  CODE  3410-1 1-C 
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Terms  and  Conditions 

/.  Authority  and  use  and  Term 
Authorized 

A.  This  permit  is  issued  under  the 
authority  of  the  Act  of  March  4, 1915,  as 
amended  (16  U.S.C.  497),  and  Title  36. 
Code  of  Federal  Regulations,  Sections 
251.50-251.64.  Implementing  Forest 
Service  poUcies  are  found  in  the  Forest 
Service  Directives  System  (FSM  2720, 
2340;  FSH  2709.11,  Chap.  10-50).  Copies 
of  the  applicable  regulations  and 
pohcies  will  be  made  available  to  the 
holder  at  no  charge  upon  request  made 
to  the  ofHce  of  the  Forest  Supervisor. 

B.  The  authorized  offlcer  under  this 
permit  is  the  Forest  Supervisor,  or  a 
delegated  subordinate  officer. 

C.  This  permit  authorizes  only 
personal  recreation  use  of  a 
noncommercial  nature  by  the  holder, 
members  of  the  holder's  immediate 
family,  and  guests.  Use  of  the  permitted 
improvements  as  a  principal  place  of 
residence  is  prohibited  and  shall  be 
grounds  for  termination  of  this  permit. 

D.  Unless  specifically  provided  as  an 
added  provision  to  this  permit,  this 
authorization  is  for  site  occupancy  and 
does  not  provide  for  the  furnishing  of 
structures,  road  maintenance,  water,  fire 
protection,  or  any  other  such  service  by 
8  Government  agency,  utility 
association,  or  individual. 

E.  Expiration  at  End  of  Term:  This 
authorization  is  for  a  term  of  20  years 
and  will  expire  on 


//.  Operation  and  Maintenance 

A.  The  authorized  officer,  after 
consulting  with  the  holder,  will  prepare 
an  operation  and  maintenance  plan 
which  shall  be  deemed  a  part  of  this 
permit.  The  plan  will  be  reviewed 
annually  and  updated  as  deemed 
necessary  by  the  authorized  officer  and 
will  cover  requirements  for  at  least  the 
following  subjects: 

1.  Maintenance  of  vegetation,  tree 
planting,  and  removal  of  dangerous 
trees  and  other  unsafe  conditions. 

2.  Maintenance  of  the  facilities. 

3.  Size,  placement  and  descriptions  of 
signs. 

4.  Removal  of  garbage  or  trash. 

5.  Fire  protection. 

6.  Identification  of  the  person 
responsible  for  implementing  the 
provisions  of  the  plan,  if  other  than  the 
holder,  and  a  list  of  names,  addresses, 
and  phone  numbers  of  persons  to 
contact  in  the  event  of  an  emergency. 

(Other  provisions  may  be  included, 
such  as  fencing,  road  maintenance,  boat 
docks,  piers,  boat  launching  ramp,  water 
system,  sewage  system,  incidental 
rental,  and  the  Tract  Association). 


(Note:  Regional  Foresters  may  add  specific 
provisions  that  Forest  Supervisors  should 
include  in  the  plan.) 

///.  Improvements 

A.  Nothing  in  this  permit  shall  be 
construed  to  imply  permission  to  build 
or  maintain  any  improvement  not 
specifically  named  on  the  face  of  this 
permit  or  approved  in  writing  by  the 
authorized  officer  in  the  operation  and 
maintenance  plan.  Improvements 
requiring  specific  approval  shall  include, 
but  are  not  limited  to:  signs,  fences, 
name  plates,  mailboxes,  newspaper 
boxes,  boathouses,  docks,  pipelines, 
antennas,  and  storage  sheds. 

B.  All  plans  for  development,  layout, 
construction,  reconstruction  or 
alteration  of  improvements  on  the  site, 
as  well  as  revisions  of  such  plans,  must 
be  prepared  by  a  licensed  engineer, 
architect,  and/or  landscape  architect  (in 
those  states  in  which  such  licensing  is 
required)  or  other  qualified  individual 
acceptable  to  the  authorized  officer. 
Such  plans  must  be  approved  by  the 
authorized  officer  before  the 
commencement  of  any  work. 

/v.  Responsibilities  of  Holder 

A.  The  holder,  in  exercising  the 
privileges  granted  by  this  permit.  shaU 
comply  with  all  present  and  future 
regulations  of  the  Secretary  of 
Agriculture  and  all  present  and  future 
federal,  state,  county,  and  minicipal 
laws,  ordinances,  or  regulations  which 
are  applicable  to  the  area  or  operations 
covered  by  this  permit.  However,  the 
Forest  Service  assumes  no  responsibility 
for  enforcing  laws,  regulations, 
ordinances  and  the  like  which  are  under 
the  jurisdiction  of  other  government 
bodies. 

B.  The  holder  shall  exercise  diligence 
in  preventing  damage  to  the  land  and 
property  of  the  United  States.  The 
holder  shall  abide  by  all  restrictions  on 
fires  which  may  be  in  effect  within  the 
forest  at  any  time  and  take  all  resonable 
precautions  to  prevent  and  suppress 
forest  fires.  No  material  shall  be 
disposed  of  by  burning  in  open  fires 
during  a  closed  fire  season  established 
by  law  or  regulation  without  written 
permission  from  the  authorized  officer. 

C.  The  holder  shall  protect  the  scenic 
and  esthetic  values  of  the  National 
Forest  System  lands  as  far  as  possible 
consistent  with  the  authorized  use, 
during  construction,  operation,  and 
maintenance  of  the  improvements. 

D.  No  Roil.  trees,  or  other  vegetation 
may  be  removed  from  the  National 
Forest  System  lands  without  prior 
permission  from  the  authorized  officer. 
Permission  shall  be  granted  specifically. 


or  in  the  context  of  the  operations  and 
maintenance  plan  for  the  permit. 

E.  The  holder  shall  maintain  the 
improvements  and  premises  to 
standards  of  repair,  orderliness, 
neatness,  sanitation,  and  safety 
acceptable  to  the  authorized  officer.  The 
holder  shall  fully  repair  and  bear  the 
expense  for  all  damage,  other  than 
ordinary  wear  and  tear,  to  National 
Forest  lands,  roads  and  trails  caused  by 
the  holder's  activities. 

F.  The  holder  assumes  all  risk  of  loss 
to  the  improvements  resulting  from  acts 
of  God  or  catastrophic  events,  including 
but  not  limited  to,  avalanches,  rising 
waters,  high  winds,  falling  limbs  or  trees 
and  other  hazardous  natural  events.  In 
the  event  the  improvements  authorized 
by  this  permit  are  destroyed  or 
substantially  damaged  by  acts  of  God  or 
catastrophic  events,  the  authorized 
officer  will  conduct  an  analysis  to 
determine  whether  the  improvements 
can  be  safely  occupied  in  the  future  and 
whether  rebuilding  should  be  allowed. 
The  analysis  will  be  provided  to  the 
holder  within  6  months  of  the  event. 

G.  The  holder  has  the  responsibility  of 
inspecting  the  site,  authorized  rights-of- 
way,  and  adjoining  areas  for  dangerous 
trees,  hanging  limbs,  and  other  evidence 
of  hazardous  conditions  which  could 
aflfect  the  improvements  and  or  pose  a 
risk  of  injury  to  individuals.  After 
securing  permission  from  the  authorized 
officer,  the  holder  shall  remove  such 
hazards. 

H.  In  case  of  change  of  permanent 
address  or  change  in  ownership  of  the 
recreation  residence,  the  holder  shall 
immediately  notify  the  authorized 
officer. 

V.  Liabilities 

A.  This  permit  is  subject  to  all  valid 
exising  rights  and  claims  outstanding  in 
third  parties.  The  United  States  is  not 
liable  to  the  holder  for  the  exercise  of 
any  such  right  or  claim. 

B.  The  holder  shall  hold  harmless  the 
United  States  from  any  liability  from 
damage  to  life  or  property  arising  from 
the  holder's  occupancy  or  use  of 
National  Forest  lands  under  this  permit. 

C.  The  holder  shall  be  liable  for  any 
damage  sufi'ered  by  the  United  States 
resulting  from  or  related  to  use  of  this 
permit,  including  damages  to  National 
Forest  resources  and  costs  of  fire 
suppression.  Without  limiting  available 
civil  and  criminal  remedies  which  may 
be  available  to  the  United  States,  all 
timber  cut,  destroyed,  or  injured  without 
authorization  shall  be  paid  for  at 
stumpage  rates  which  apply  to  the 
unauthorized  cutting  of  timber  in  the 
state  wherein  the  timber  is  located. 
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VI.  Fees 

A.  Fee  Requirement:  This  special  use 
authorization  shall  require  payment  in 
advance  of  an  annual  rental  fee. 

B.  Appraisals: 

1.  Appraisals  to  ascertain  the  fair 
'market  value  of  the  site  will  be 

conducted  by  the  Forest  Service  at  least 
every  20  years.  The  next  appraisal  will 

be  implemented  in (insert 

year). 

2.  Appraisals  will  be  conducted  and 
reviewed  in  a  manner  consistent  with 
the  Uniform  Standards  of  Professional 
Appraisal  Practice,  from  which  the 
appraisal  standards  have  been 
developed  giving  accurate  and  careful 
consideration  to  all  market  forces  and 
factors  which  tend  to  influence  the  value 
of  the  site. 

3.  If  dissatisfied  with  an  appraisal 
utilized  by  the  Forest  Service  in 
ascertaining  the  permit  fee,  the  holder 
may  employ  another  qualified  appraiser 
at  the  holder's  expense.  The  authorized 
officer  will  give  full  and  complete 
consideration  to  both  appraisals 
provided  the  holder's  appraisal  meets 
Forest  Service  standards.  If  the  two 
appraisals  disagree  in  value  by  more 
than  10  percent,  the  two  appraisers  will 
be  asked  to  try  and  reconcile  or  reduce 
their  differences.  If  the  appraisers 
cannot  agree,  the  Authorized  Officer 
will  utilize  either  or  both  appraisals  to 
determine  the  fee.  When  requested  by 
the  holder,  a  third  appraisal  may  be 
obtained  with  the  cost  shared  equally  by 
the  holder  and  the  Forest  Service.  This 
third  appraisal  must  meet  the  same 
standards  of  the  first  and  second 
appraisals  and  may  or  may  not  be 
accepted  by  the  authorized  officer. 

C.  Fee  Determination: 

1.  The  annual  rental  fee  shall  be 
determined  by  appraisal  and  other 
sound  business  management  principles. 
(36  CFR  251.57(a)).  The  fee  shall  be  5 
percent  of  the  appraised  fair  market  fee 
simple  value  of  the  site  for  recreation 
residence  use. 

Fees  will  be  predicated  on  an 
appraisal  of  the  site  as  a  base  value,  and 
that  value  will  be  adjusted  in  following 
years  by  utilizing  the  percent  of  change 
in  the  Implicit  Price  Deflator — Gross 
National  Product  (IPD-GNP)  index  as  of 
the  prevtdus  June  30.  A  fee  from  a  prior 
year  witTbe  adjusted  upward  or 
downward,  as  the  case  may  be,  by  the 
percentage  change  in  the  IPD-GNP, 
except  that  the  maximum  annual  fee 
adjustment  shall  be  10  percent  when  the 
IPD-GNP  index  exceeds  10  percent  in 
any  one  year  with  the  amount  in  excess 
of  10  percent  carried  forward  to  the  next 
succeeding  year  where  the  IPD-GNP 
index  is  less  than  10  percent.  The  base 


rate  from  which  the  fee  is  adjusted  will 
be  changed  with  each  new  appraisal  of 
the  site,  at  least  every  20  years. 

2.  If  notice  of  nonrenewal  has  been 
given,  the  armual  fee  in  the  tenth  year 
will  be  taken  as  the  base,  and  the  fee 
each  year  during  the  last  10-year  period 
will  be  one-tenth  of  the  base  multiplied 
by  the  number  of  years  then  remaining 
on  the  permit.  If  a  new  20-year  permit 
should  later  be  issued,  the  holder  shall 
pay  the  United  States  one-half  of  the 
amount  of  fees  foregone,  for  the  most 
recent  10-year  period  in  which  the 
permit  has  been  under  nonrenewal 
notice,  by  the  United  States  while  the 
previous  permit  was  under  a 
nonrenewal  notice.  This  amount  may  be 
paid  in  equal  annual  installments  over  a 
10-year  period  in  addition  to  those  fees 
for  existing  permits.  Such  amounts 
owing  wiU  run  with  the  property  and 
will  be  charged  to  any  subsequent 
purchaser  of  the  improvements. 

D.  Initial  Fee:  The  initial  fee  may  be 
based  on  an  approved  Forest  Service 
appraisal  existing  at  the  time  of  this 
permit,  with  the  present  day  value 
calculated  by  applying  the  IPD-GNP 
index  to  the  intervening  years. 

E.  Payment  Schedule:  Based  on  the 
criteria  stated  herein,  the  initial 

payment  is  set  at  $ per  year 

and  the  fee  is  due  and  payable  annually 

on (insert  date). 

Payments  will  be  credited  on  the  date 
received  by  the  designated  collection 
officer  or  deposit  location.  If  the  due 
date(s)  for  any  of  the  above  payments  or 
fee  calculation  statements  fall  on  a 
nonworkday,  the  charges  shall  not  apply 
until  the  close  of  business  of  the  next 
workday.  Any  payinents  not  received 
within  30  days  of  the  due  date  shall  be 
delinquent. 

F.  Interest  and  Penalties: 

1.  A  fee  owed  the  United  States  which 
is  delinquent  will  be  assessed  interest 
based  on  the  most  current  rate 
prescribed  by  the  United  States 
Department  of  Treasury  Financial 
Manual  (TFM-«-«)20).  Interest  shall 
accrue  on  the  delinquent  fee  from  the 
date  the  fee  payment  was  due  and  shall 
remain  fixed  during  the  duration  of  the 
indebtedness. 

2.  In  addition  to  interest,  certain 
processing,  handling,  and  administrative 
costs  will  be  assessed  on  delinquent 
accounts  and  added  to  the  amounts  due. 

3.  A  penalty  of  6  percent  per  year 
shall  be  assessed  on  any  indebtedness 
owing  for  more  than  90  days.  This 
penalty  charge  will  not  be  calculated 
until  the  91st  day  of  delinquency,  but 
shall  accrue  from  the  date  that  the  debt 
became  delinquent. 

4.  When  a  delinquent  account  is 
partially  paid  or  made  in  installments. 


amounts  received  shall  be  applied  first 
to  outstanding  penalty  and 
administrative  cost  charges,  second  to 
accrued  interest,  and  third  to 
outstanding  principal. 

G.  Nonpayment  Constitutes  Breach: 
Failure  of  the  holder  to  make  the  annual 
payment,  late  payment  charge,  or  any 
other  charges  when  due  shall  be 
grounds  for  termination  of  this 
authorization.  However,  no  permit  will 
be  terminated  for  nonpayment  of  any 
monies  owed  the  United  States  unless 
payment  of  such  monies  is  more  than  90 
days  in  arrears. 

H.  Applicable  Law:  Delinquent  fees 
and  other  charges  shall  be  subject  to  all 
the  rights  and  remedies  afforded  the 
United  States  pursuant  to  federal  law 
and  implementing  regulations.  (31  U.S.C. 
3711etseq.). 

VII.  Transfer.  Sale,  and  Rental 

A.  Nontransferability:  Except  as 
provided  in  this  section,  this  permit  is 
not  transferable. 

B.  Transferability  Upon  Death  of  the 
Holder: 

1.  If  the  holder  of  this  permit  is  a 
married  couple  and  one  spouse  dies,  this 
permit  will  continue  in  force,  without 
amendment  or  revision,  in  the  name  of 
the  surviving  spouse. 

2.  If  the  holder  of  this  permit  is  an 
individual  who  dies  during  the  term  of 
this  permit  and  there  is  no  sur\'iving 
spouse,  an  annual  renewable  permit  will 
be  issued,  upon  request,  to  the  executor 
or  administrator  of  the  holder's  estate. 
Upon  settlement  of  the  estate,  a  new 
permit  incorporating  current  Forest 
Service  policies  and  procedures  will  be 
issued  for  the  remainder  of  the  deceased 
holders  term  to  the  eligible  family 
member  {parent(s),  children,  and 
grandchildren)  as  show^i  by  an  order  of 
a  court,  bill  of  sale,  or  other  evidence  to 
be  the  owner  of  the  improvements. 

C.  Divestiture  of  Ownership:  If  the 
holder  through  voluntary  sale,  transfer, 
enforcement  of  contract,  foreclosure,  or 
other  legal  proceeding  shall  cease  to  be 
the  owner  of  the  physical  improvements, 
this  permit  shall  be  terminated.  If  the 
person  to  whom  title  to  said 
improvements  is  transferred  is  deemed 
by  the  authorizing  officer  to  be  qualified 
as  a  holder,  then  such  person  to  whom 
title  has  been  transferred  will  be 
granted  a  new  permit.  Such  new  permit 
can  be,  at  the  discretion  of  the 
authorized  officer,  for  a  full  term  or  for 
the  remainder  of  the  term  of  the  original 
holder. 

D.  Notice  to  Prospective  Purchasers: 
When  considering  a  voluntary  sale  of 
the  recreation  residence,  the  holder  shall 
provide  a  copy  of  this  special  use  permit 
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to  the  prospective  purchaser  before 
finalizing  the  sale.  The  holder  cannot 
make  binding  representations  to  the 
purchasers  as  to  whether  the  Forest 
Service  will  reauthorize  the  occupancy. 

E.  Rental:  The  holder  may  rent  or 
sublet  the  use  of  improvements  covered 
under  this  permit  only  with  the  express 
written  permission  of  the  authorized 
jfficer.  In  the  event  of  an  authorized 
rental  or  sublet,  the  holder  shall 
continue  to  be  responsible  for 
compliance  with  all  conditions  of  this 
permit  by  persons  to  whom  such 
premises  may  be  sublet. 

VIII.  Termination 

A.  Termination  for  Cause:  This  permit 
may  be  terminated  for  cause  by  the 
authorized  officer  upon  breach  of  any  of 
the  terms  and  conditions  of  this  permit 
or  applicable  law.  Prior  to  such 
termination  for  cause,  the  holder  shall 
be  given  notice  and  provided  a 
reasonable  time — not  to  exceed  ninety 
(90)  days — within  which  to  correct  the 
breach. 

B.  Termination  in  the  Public  Interest 
During  the  Permit  Term: 

1.  This  permit  may  be  revoked  or 
terminated  during  its  term  at  the 
discretion  of  the  authorized  officer  for 
reasons  in  the  public  interest.  (36  CFR 
251.60(b).)  In  the  event  of  such 
termination  in  the  public  interest,  the 
holder  shall  be  given  one  hundred  and 
eighty  (180)  days  prior  vvrritten  notice  to 
vacate  the  premises,  provided  that  the 
authorized  officer  may  prescribe  a  date 
for  a  shorter  period  in  which  to  vacate 
("prescribed  vacancy  date")  if  the  public 
interest  objective  reasonably  requires 
the  site  in  a  shorter  period  of  time. 

2.  The  Forest  Service  and  the  holder 
agree  that  in  the  event  of  a  termination 
in  the  public  interest,  the  holder  shall  be 
paid  damages.  Termination  in  the  public 
interest  and  payment  of  damages  is 
subject  to  the  availability  of  funds  or 
appropriations. 

a.  Damages  in  the  event  of  a  public 
interest  termination  shall  be  the  lesser 
amount  of  either  (1)  the  cost  of 
relocation  of  the  approved 
improvements  to  another  site  which  may 
be  authorized  for  residential  occupancy 
(but  not  including  the  costs  of  damages 
incidental  to  the  relocation  which  are 
caused  by  the  negligence  of  the  holder 
or  a  third  party),  or  (2)  the  replacement 
costs  of  the  approved  improvements  as 
of  the  date  of  termination.  Replacement 
cost  shall  be  determined  by  the  Forest 
Service  utilizing  standard  appraisal 
procedures  giving  full  consideration  to 
the  improvement's  condition,  remaining 
economic  life  and  location,  and  shall  be 
the  estimated  cost  to  construct,  at 
current  prices,  a  building  with  utility 


equivalent  to  the  building  being 
appraised  using  modem  materials  and 
current  standards,  design  and  layout  as 
of  the  date  of  termination.  If  the  holder 
has  received  notification  that  the  permit 
will  not  be  renewed,  then  the  amount  of 
damages  shall  be  adjusted  as  of  the  date 
of  termination  by  multiplying  the 
replacement  cost  by  a  fraction  which 
has  as  the  numerator  the  number  of  full 
months  remaining  to  the  term  of  the 
permit  prior  to  termination  (measured 
from  the  date  of  the  notice  of 
termination)  and  as  the  denominator, 
the  total  number  of  months  in  the 
original  term  of  the  permit. 

b.  The  amount  of  the  damages 
determined  in  accordance  with 
paragraph  a.  above  shall  be  fixed  by 
mutual  agreement  between  the 
authorized  officer  and  the  holder  and 
shall  be  accepted  by  the  holder  in  full 
satisfaction  of  all  claims  against  the 
United  States  under  this  clause: 
Provided,  That  if  mutual  agreement  is 
not  reached,  the  authorized  officer  shall 
determined  the  amount  and  if  the  holder 
is  dissatisfied  with  the  amount  to  be 
paid  may  appeal  the  determination  in 
accordance  with  the  Appeal  Regulations 
(36  CFR  211.18)  and  the  amount  as 
determined  on  appeal  shall  be  Hnal  and 
conclusive  on  the  parties  hereto: 
Provided  further.  That  upon  the 
payment  to  the  holder  of  the  amount 
fixed  by  the  authorized  officer,  the  right 
of  the  Forest  Service  to  remove  or 
require  the  removal  of  the  improvements 
shall  not  be  stayed  pending  final 
decision  on  appeal. 

IX  Renewal 

A.  This  permit  may  be  renewed  for 
another  term  up  to  20  years  in  duration 
if  the  site  is  still  being  used  for  the 
purposes  previously  authorized  and  is 
being  continually  operated  and 
maintained  in  accordance  with  all  the 
provisions  of  the  permit.  In  making  a 
renewal,  the  authorized  officer  may 
modify  the  terms,  conditions,  and 
special  stipulations  to  reflect  any  new 
requirements  imposed  by  current  federal 
and  state  land  use  plans,  laws, 
regulations,  or  other  management 
decisions.  (36  CFR  251.64.) 

B.  The  authorized  officer  may  decide 
to  renew  this  authorization  at  any  time 
prior  to  the  expiration  date  of  this 
permit.  Ten  years  prior  to  the  expiration 
date  of  this  permit,  the  authorized 
officer  will  make  a  renewal  decision.  If 
it  is  determined  that  the  use  may 
continue,  a  new  20-year  authorization 
will  be  granted  upon  the  holder's 
surrendering  of  the  existing 
authorization. 

C.  In  the  event  the  authorized  officer 
decides  not  to  renew  the  permit,  the 


holder  shall  be  notified  in  writing.  The 
holder  will  be  given  at  least  10  years  to 
utilize  the  site  in  the  event  of  a  decision 
not  to  nenew  the  permit.  To  the  extent 
that  the  10  years  would  run  beyond  the 
expiration  date  of  the  permit,  the  permit 
term  shall  be  extended  to  accommodate 
the  10-year  notice,  provided  that  the 
total  tenure  of  the  holder's  occupancy 
does  not  exceed  30  years  by  such 
extension. 

D.  Two  years  before  permit 
expiration,  the  holder  may  request  the 
Forest  Supervisor  to  review  the  reason 
for  nonrenewal  of  the  permit  in  the  light 
of  any  change  in  circumstances,  and  the 
Forest  Supervisor  shall  determine 
whether  or  not  changed  circumstances 
warrant  continuation  of  the  use.  The 
authorized  officer  will  notify  holder  in  a 
timely  manner  of  his  or  her  right  to  make 
such  a  request.  Determinations  under 
such  reviews  are  not  decisions  for 
purposes  of  the  Secretary  of 
Agriculture's  administrative  appeal 
regulations. 

E.  Nonrenewal  decisions  based  on  a 
higher  public  use  of  the  site  by  the 
Forest  Service  will  be  documented  by  an 
environmental  analysis  which 
demonstrates  the  higher  priority  use  of  a 
site  for  the  benefit  of  the  general  public, 
that  is  timely,  in  public  demand,  and 
where  other  sites  to  satisfy  the  need 
cannot  reasonably  be  made  available. 

X.  Rights  and  Responsibilities  Upon 
Termination  or  Nonrenewal 

A.  Removal  of  Improvements  Upon 
Termination  or  Nonrenewal:  At  the  end 
of  the  term  of  occupancy  authorized  by 
this  permit,  or  upon  abandonment,  or 
termination  for  cause.  Act  of  God,  or 
catastrophic  event,  or  in  the  public 
interest,  the  holder  shall  remove  within 
a  reasonable  time  all  structures  and 
improvements  except  those  owned  by 
the  United  States,  and  shall  return  the 
site  to  a  condition  approved  by  the 
authorized  officer  unless  otherwise 
agreed  to  in  writing  or  in  this  permit.  If 
the  holder  fails  to  remove  all  such 
structures  or  improvements  within  a 
reasonable  period — not  to  exceed  one 
hundred  and  eighty  (180)  days  from  the 
date  the  authorization  of  occupancy  is 
ended — the  improvements  shall  become 
the  property  of  the  United  States,  but  in 
such  event,  the  holder  remains  obligated 
and  liable  for  the  cost  of  their  removal 
and  the  restoration  of  the  site. 

B.  In  case  of  termination  or 
nonrenewal,  except  if  termination  is  for 
cause,  the  authorized  officer  will  make 
every  reasonable  effort  to  locate  and 
reserve  in-lieu  sites  available  at  that 
time  that  could  be  offered  the  permit 
holder  for  building  or  relocation  of 
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improvements.  Such  sites  will  be 
nonconflicting  locations  within  the 
National  Forest  containing  the  residence 
being  terminated  or  under  nonrenewal 
or  in  adjacent  National  Forests.  Any  in- 
lieu  site  offered  the  holder  must  be 
accepted  within  90  days  of  the  offer  or 
within  90  days  of  the  final  disposition  of 
an  appeal  on  the  termination  or 
nonrenewal  under  the  Secretary  of 
Agriculture  administrative  appeal 
regulations,  whichever  is  later,  or  this 
opportunity  will  terminate. 

XI.  Miscellaneous  Provisions 

A.  This  permit  replaces  a  special  use 
permit  issued  to: 


(Holder  Name) 


.  on . 


19_ 


(Date) 


B.  The  Forest  Service  reserves  the 
right  to  enter  upon  the  property  to 
inspect  for  compliance  with  the  terms  of 
this  permit.  Reports  on  inspection  for 
compliance  will  be  furnished  to  the 
holder. 

C.  Issuance  of  this  permit  shall  not  be 
construed  as  an  admission  by  the 
Government  as  to  the  title  to  any 
improvements.  The  Government 
disclaims  any  liability  for  the  issuance 
of  any  permit  in  the  event  of  disputed 
title. 

D.  If  there  is  a  conflict  between  the 
foregoing  standard  printed  clauses  and 
any  special  clauses  added  to  the  permit, 
the  standard  printed  clauses  shall 
control. 

Note:  Additional  provisions  may  be  added 
by  the  authorized  officer  to  reflect  local 
conditions. 

[FR  Doc.  88-18433  Filed  8-15-88:  8:45  ani| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  596 

[Docket  No.  R-88-1392;  FR-19131 

Enterprise  Zone  Development 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  implements 
Title  VII  (Enterprise  Zone  Development) 
of  the  Housing  and  Community 
Development  Act  of  1987,  (Pub.  L.  100- 
242).  This  Title  authorizes  the  Secretary 
of  the  Department  of  Housing  and  Urban 
Development  (HUD)  to  designate  not 
more  than  100  zones  based  entirdy  on 
rank  order  of  distress.  The  Secretary  is 
authorized  to  waive  HUD  regulations, 
promote  coordination  and  expedite 
consideration  of  all  HUD  programs 
v.ithin  the  designated  zones. 

The  purpose  of  the  program  is  to 
encourage  business  to  invest  in 
distressed  areas,  thereby  creating  jobs 
and  assisting  in  the  economic 
revitalization  of  these  areas. 
EFFECTIVE  DATE:  Under  section  7(o)(3)  of 
the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 
this  final  rule  cannot  become  effective 
until  after  the  first  period  of  30  calendar 
days  of  continuous  session  of  Congress 
which  occurs  after  the  date  of  the  rule's 
publication.  HUD  will  publish  a  notice 
of  the  effective  date  of  this  rule. 
Whether  or  not  the  statutory  waiting 
period  has  expired,  this  rule  will  not 
become  effective  until  HUD's  separate 
notice  is  published  announcing  a 
specific  effective  dale. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Savage,  Deputy  Director, 
Office  of  Blocic  Grant  Assistance,  Room 
7280,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  telephone  (202) 
755-6588.  (This  is  not  a  toll-free 
telephone  number.) 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Legislation  to  authorize  Enterprise 
Zones  has  been  a  goal  of  the 
Administration  since  its  inception.  Since 
1982,  several  Enterprise  Zone  Bills  have 
been  introduced  on  behalf  of  the 
Administration,  providing  significant  tax 
incentives  as  well  as  the  potential  for 
waiver  of  Federal  regulations. 


In  his  1966  Legislative  Message, 
President  Reagan  stated:  "More  than 
half  of  the  states  have  set  up  dieir  own 
enterprise  zones,  even  without  Federal 
incentives.  These  zones  have  created 
new  jobs  and  spurred  billions  of  dollars 
in  capital  investment.  Their  success  is 
testimony  to  the  power  of  this  concept 
and  is  just  a  small  indication  of  how 
much  could  be  accomplished  if  Federal 
incentives  were  added  to  those  of  States 
and  localities.  Adding  Federal 
incentives  would  make  existing  zones 
far  more  economically  attractive  and 
successful  and  would  also  encourage 
more  State  and  local  zones. 
Accordingly,  I  am  renewing  my  call  to 
the  Congress  to  take  up  effective 
Federal  Enterprise  Zone  legislation 
which  will  complement  the  State 
Programs." 

The  Housing  and  Community 
Development  Act  of  1987  included  Title 
VII,-Enterprise  Zone  Development,  as  a 
new  program.  As  required  by  the 
statute,  the  proposed  rule  for  Title  VII 
was  published  for  comments  on  June  3, 
1988.  The  30  day  comment  period  closed 
on  July  5, 1988. 

II.  Comments 

The  Department  received  nineteen 
public  ccMnments  in  response  to  the  June 
3, 1988  proposed  rule.  In  addition,  a 
number  of  telephone  calls  were 
received. 

Several  of  the  commenters  and  callers 
raised  concern  over  the  requirement  of 
UDAC  eligibility  for  the  nominating 
jurisdiction.  Others,  concerned  because 
designation  will  be  based  entirely  on 
rank  order  of  distress,  suggested  that  the 
quality  of  the  Course  of  Action  should 
be  taken  into  consideration  in  making 
the  designation.  Both  of  these 
provisions,  however,  are  so  clearly 
required  by  the  statute  that  there  is  no 
basis  for  interpretation  through 
rulemaking. 

The  Secretary  is  not  authorized  to 
designate  any  zones  which  have  an 
inadequate  Course  of  Action. 
Accordingly,  even  though  the 
designation  will  be  based  on  the  rank 
order  of  distress,  HUD  will  emphasize 
the  necessity  for  development  of  a 
credible  local  strategy  as  reflected  in  the 
Course  of  Action. 

As  suggested  by  one  commenter,  in 
evaluating  the  Course  of  Action,  the  rule 
does  provide  for  consideration  of  the 
past  efforts,  as  reflected  in  state 
enterprise  zone  designation,  as  well  as 
effective  coordination  of  local.  State  and 
Federal  efforts.  (See  §  596.202(C)). 

One  commenter  suggested  that  HUD 
require  that  more  than  four  of  the  core 
elements  in  the  Course  of  Action  be 
required  to  make  the  determination  of 


adequacy.  The  statute  is  clear  that 
meeting  not  less  than  four  of  the  core 
elements  constitutes  an  adequate 
Course  of  Action.  Therefore,  we  see  no 
basis  for  expansion  of  this  provision 
through  rulemaking. 

Several  commenters  suggested  that 
the  measurement  criteria  for  the  poverty 
rate  be  modified  so  that  the  average  of 
all  census  tracts  of  the  nominated  area 
meet  the  poverty  criteria.  The  language 
of  the  statute  is  clear,  however,  that  the 
requirement  applies  to  "*  *  *  the  poverty 
rate  for  each  populous  census  tract  *  *  * 
or  equivalent  county  division". 
Accordingly,  this  provision  cannot  be 
modified  through  rulemaking. 

One  commenter  questioned  the 
appropriateness  of  the  "special 
assistance"  contemplated  for  HUD 
programs  in  support  of  Enterprise  Zones, 
OB  the  theory  that  this  would  detract 
from  the  Enterprise  Zone  "Experiment", 

HUD  could  play  a  useful  role  in 
encouraging  more  intergovernmental 
cooperation  and  sharing  of  "success" 
models  from  the  different  States  by 
sponsoring  workshops  and  conferences, 
this  commenter  said.  The  Department 
will  continue  its  support  of  such  efforts, 
but  our  focus  will  be  on  support  of  the 
zones  designated  in  accordance  with 
Tide  VII. 

Several  commenters  noted  that  the 
Enterprize  Zone  Program  needs  Federal 
tax  incentives  to  maximize  a  positive 
influence  on  businesses  in  the  zone. 
While  having  merit,  the  comment  goes 
well  beyond  the  purview  of  rulemaking 
under  Title  VII. 

One  commenter  noted  that  the  25-year 
designation  period  seems  excessive. 
This  period  is  in  the  statute  and,  in  any 
case,  is  a  maximum.  The  nominating 
jurisdiction  is  free  to  specify  a  shorter 
time  period.  This  commenter  also 
suggested  that  HUD  take  a  leadership 
role  in  coordinating  other  Federal 
activities  in  Enterprise  Zones.  As  a 
practical  matter,  HUD  has  been  working 
actively  with  other  Federal  agencies 
from  whom  we  have  received  significant 
indications  of  support,  and  HUD  will 
continue  this  effort  on  a  zone  by  zone 
basis  fcrflowing  designation. 

One  State  government  commented 
that  it  was  pleased  with  the  Federal 
government's  support  of  State  efforts  to 
revitalize  economically  distressed 
communities,  and  welcomes  the 
opportunity  to  join  in  the  nomination 
process. 

Another  State  noted  its  strong  support 
for  the  Federal  enterprise  zone  effort, 
and  raised  a  question  about  the 
population  loss  criterion.  The  State 
pointed  out  that  more  recent  data  to 
demonstrate  population  loss  are 
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available  than  from  the  1980  census. 
However,  the  statute  specifies  1970-1980 
as  the  lime  frame  to  which  the 
population  loss  determination  applies. 
Accordingly  this  could  only  be  changed 
by  amendmg  the  law  and  cannot  be 
addressed  by  rulemaking. 

The  same  commenter  suggested 
designation  of  zones  on  a  semiannual 
basis  over  a  two-year  period,  primarily 
to  enable  States  with  relatively  new 
enterprise  zone  programs  to  compete 
effectively.  The  statute  does  not  require 
that  nominated  areas  be  State  zones,  but 
rather  implies  that  the  basis  for  the  joint 
nomination  process  is  to  assure  State 
support  for  zone  activities.  Nothing 
precludes  Stales  without  zone  programs 
from  participating.  This  comment  will, 
however,  be  taken  into  consideration 
before  HUDs  publication  of  the  Federal 
Register  Notice  announcing  submission 
period,  deadline  dates  and  number  of 
zones  to  be  designated  in  accordance 
with  §  596.304. 

One  Stale  is  concerned  because  its 
Slate  law  does  not  explicitly  authorize 
application  for  Federal  enterprise  zones. 
However  such  explicit  authorization  is 
not  required  by  Title  VIL  The 
requirement  is  only  that  the  State  join  in 
the  nomination  by  providing  support  for 
the  Course  of  Action  and  certifying  the 
eligibility  data.  This  can  be  done,  HUD 
believes,  under  general  governmental 
powers  and  should  not  require  Stale 
enabling  legislation. 

The  same  commenter  objects  to  rural 
areas  being  ranked  separately.  However 
this  is  specified  in  the  statute  and  there 
is  no  room  for  HUD  interpretation. 

One  commenter  suggested 
clarification  of  the  one-third  rural  set- 
aside  to  say  "*  *  *  100  enterprise  zones, 
at  least  one-third  of '  "  ""  The  rule 
states  that  there  will  be  "not  less  than 
one-third".  We  think  this  is  clear  and 
have  not  changed  the  language  in  the 
rule. 

Several  commenters  provided 
suggestions  regarding  waiver  of  HUD 
regulations  and  coordination  of  HUD 
programs.  Except  for  subject  matter 
which  is  required  by  statute  (and 
therefore  cannot  be  waived)  the 
provisions  of  this  rule  are  broad  enough 
to  cover  all  of  the  possibilities  that  have 
been  raised.  These  suggestions  will  be 
very  helpful  to  the  department  in 
preparing  for  coordination  of  HUD 
programs  in  zones  following 
designation. 

One  commenter  misunderstood  the 
requirement  for  UDAG  eligibility  for  the 
jurisdiction.  If  UDAG  eligibility  is  based 
on  a  "pocket  of  poverty"  designation, 
the  proposed  zone  could  be  in  or 
adjacent  to  the  "pocket  of  poverty"  area. 


as  long  as  the  zone  eligibility  criteria  are 
met. 

The  same  commenter  suggested 
Regional  allocations  of  zones,  to  attempt 
to  achieve  a  geographic  dispersion. 
Again,  the  statute  is  clear  that  the 
designations  will  be  based  solely  on 
rank  order  of  distress,  and  accordingly, 
this  suggestion  cannot  be  adopted. 

Another  commenter  suggested  that  the 
same  distress  criteria  be  applied  to  both 
the  urban  and  rural  zones — specifically, 
thai  zones  in  each  category  be  required 
to  meet  only  one  of  the  four  distress 
criteria  to  demonstrate  eligibility 
(unemployment,  poverty,  income  level, 
population  loss).  The  law  specifies  that 
urban  areas  must  meet  the  poverty  and 
unemployment  lest,  and  must  satisfy 
one  of  the  other  two  criteria. 
Accordingly,  this  suggestion  cannot  be 
adopted. 

Another  commenter  was  concerned 
that  rural  areas  in  the  Stale  could  not 
meet  the  1.5  unemployment  rale  and 
therefore  could  not  be  eligible.  This 
comment  reflects  a  misunderstanding  of 
the  eligibility  criteria  for  rural  areas. 
Only  one  of  the  four  criteria 
(unemployment,  poverty,  income  level, 
or  population  loss)  must  be  met  for  a 
rural  area  to  be  eligible. 

One  commenter  suggested  that,  with 
regard  to  Indian  Tribes,  the  definition  of 
"Reservation"  should  be  changed  to  add 
"off  reservation  lands"  held  in  trust  by 
the  Secretary  of  Interior.  Since  the 
statute  uses  the  term  "Reservation" 
there  is  no  basis  for  changing  the 
reference  in  the  rule. 

The  same  commenter  was  concerned 
about  the  requirement  for  a  "continuous 
boundary"  for  an  Enterprise  Zone  on  an 
Indian  Reservation.  Even  if  a  particular 
reservation  does  not  possess  a 
continuous  boundary,  an  Enterprise 
Zone  may  be  so  constructed  thai  it  does 
present  such  a  boundary  and  hence  may 
qualify  for  designation. 

The  suggestion  was  made  by  this 
commenter  that  HUD  use  data  from  the 
Department  of  Interior  to  compile  the 
employment  statistics  to  be  used  to  rale 
nominated  areas  on  Indian 
Reservations.  The  regulation  currently 
slates  in  §  596.101(d)(1)  that 
"unemployment  will  be  based  upon 
decennial  census  data  adjusted  by  the 
most  recently  available  annual  average 
unemployment  estimates,  from  the 
Bureau  of  Labor  Statistics  for  the 
smallest  jurisdiction  which  includes  the 
nominated  area."  We  have  checked  with 
the  Bureau  of  Indian  Affairs  concerning 
the  data  available  on  unemployment  on 
Indian  Reservations  and  found  that  the 
data  is  inconsistent  in  quality  for 
different  Reservations.  In  addition,  the 
methodology  used  to  derive  the  data  is 


not  standard  and  is  not  cunsistent  with 
that  for  other  areas  nationwide.  The 
estimates  of  the  Bureau  of  Labor 
Statistics  (BLS)  of  the  US.  Department 
of  Labor  are  the  only  Idbor  force  and 
unemployment  data  for  all  nationwide 
areas  derived  using  a  uniform  standard 
methodology.  Since  nominated  areas 
must  compete  with  each  other  for 
designation  on  the  basis  of  these  and 
other  criteria  specified  in  the  legislation, 
the  Department  considers  it  to  be 
especially  important  to  use  data  which 
is  available  nationwide  and  is  derived 
using  a  standard  methodology. 
Therefore,  HUD  has  decided  not  to 
change  this  provision  of  the  regulation. 

Another  issue  raised  by  this 
commenter  is  that  of  UDAG  eligibility 
for  Indian  Reservations,  particularly  the 
problem  caused  by  the  fact  that  those 
Tribes  which  never  received  revenue 
sharing  are  ineligible  for  the  UDAG 
program. 

Section  701(c)(3)(B)  of  the  Housing 
and  Community  Development  Act  of 
1987  provides  that  an  area  eligible  for 
nomination  must  be  "located  wholly 
within  the  jurisdiction  of  a  local 
government  eligible  for  assistance  under 
section  119  of  the  Housing  and 
Community  Development  Act  of  1974." 
(section  119  of  the  Housing  and 
Community  Development  Act  of  1974  is 
the  UDAG  enabling  legislation).  All 
nominated  areas  are  subject  to  this 
requirement  including  nominated  areas 
on  Indian  Reservations.  In  addition,  in 
determining  UDAG  eligibility  with 
regard  to  Indian  Tribes,  the  Department 
is  constrained  by  section  14001  (b)(6)  of 
the  Consolidated  Omnibus 
Reconciliation  Act  of  1985  (Pub.  L  99- 
272).  which  provides  that  section  119 
(n)(2)  of  the  Housing  and  Community 
Development  Act  of  1974  (the  section  of 
the  UDAG  enabling  legislation 
concerning  Indian  Tribes)  is  amended  to 
stale  that  an  eligible  applicant  "was  an 
eligible  recipient  under  Chapter  67  of 
title  31,  U.S.  Code  (General  Revenue 
Sharing)  prior  to  the  repeal  of  such 
Chapter." 

The  same  commenter  suggested  that 
the  regulation  should  be  clarified  to 
permit  joint  nominations  by  Tribes  and 
Stale  or  local  government.  This  is 
already  provided  for  in  the  rule,  (see 
§  596.200(a)). 

Two  commenters  were  concerned  that 
the  reference  to  "program  setasides" 
referred  to  preference  for  minority 
businesses  in  contracting.  In  the  Context 
of  Subpart  G — Coordination  of  Housing 
and  Urban  Development  Programs, 
"program  setasides"  is  given  as  an 
example  of  one  form  of  special 
assistance,  and  refers  to  an  allocation  of 
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program  funds  speciHcally  for  Enterprise 
Zones,  and  does  not  refer  to  the 
contracting  process. 

Crime  problems  and  the  homeless 
population  should  be  considered  as 
evidence  of  general  distress,  one 
commenter  suggested.  The  regulation 
states  that  "general  distress  shall  be 
evidenced  by  describing  conditions  of 
distress  existing  within  the 
area  *  *  *  such  as  abandoned  housing, 
infrastructure  deHciencies,  or  other 
appropriate  indicators  of  conditions  of 
general  distress.  HUD  agrees  these 
might  be  "appropriate  indicators  of 
conditions  of  general  distress"  for  some 
localities. 

One  commenter  suggested  that  size  of 
communities  be  a  basis  for  allocating 
zones,  i.e.  small  SMSA,  large  SMSA,  and 
Non-SMSA.  However,  the  statute 
provides  only  for  the  one-third  rural 
setaside.  Accordingly,  there  is  no  basis 
for  additional  allocation  requirements 
through  rulemaking. 

III.  Addition  to  Final  Rule 

In  the  proposed  rule,  §  596.400 
Monitoring,  was  reserved.  Following 
discussions  within  the  Department,  the 
following  section  now  is  being  included 
in  the  fmal  rule: 

Section  596.400    Monitoring 

HUD's  role  in  monitoring  Enterprise 
Zone  activity  will  be  kept  to  the 
minimum  necessary  to  determine 
compliance  with  the  State  and  local 
commitments  made  in  accordance  with 
§  596.200(4)  or  (for  an  Indian 
Reservation)  the  assurance  required  by 
§  596.201(b).  Monitoring  will  be  carried 
out  in  conjunction  with  ongoing  CPD 
activities  in  the  community,  e.g.,  CDBG 
monitoring  visits. 

The  rationale  for  this  approach  is  that 
since  the  Secretary  is  authorized  to 
revoke  an  Enterprise  Designation 
(§  596.401),  a  process  must  be  in  place  to 
determine  whether  conditions  exist  that 
would  trigger  revocation.  At  the  same 
time,  the  Department  does  not  want  to 
place  an  undue  burden  on  either  the 
HUD  field  office  or  on  Enterprise  Zone 
designees. 

IV.  Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10278,  451  Seventh 
Street,  SW.,  Washington,  DC  20410. 


This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicated  that  it  does  not:  (1)  Have  an 
armual  e^ect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovations,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  export  markets.  If  Congress 
passes  tax  legislation  to  augment  the 
authority  under  which  this  rule  is 
promulgated,  the  implementing  rule  for 
such  legislation  would  constitute  a 
major  economic  impact  and  the 
Department  would  prepare  a  Regulatory 
Impact  Analysis  at  that  time. 

The  information  collection 
requirements  contained  in  Part  596  of 
this  rule  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  the  Paperwork  Reduction 
Act.  No  person  may  be  subjected  to 
penalty  for  failure  to  comply  with  the 
information  collection  requirements 
contained  in  Part  596  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  in  the  Federal  Register. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  diat  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
While  the  Enterprise  Zone  Program  will 
permit  small  entities  to  apply  for 
designation  and  to  benefit  from  their 
participation  in  the  program,  the  impact 
on  these  entities  is  a  function  of  the 
operation  of  Title  VII  of  the  Housing  and 
Community  Development  Act  of  1987, 
and  is  not  caused  by  the  rulemaking, 
which  merely  provides  the  machinery 
for  designations  of  zones  under  the 
statutory  criteria. 

This  rule  is  not  listed  in  the 
Department's  semiannual  agenda  of 
regulations  published  on  April  25, 1988 
(53  FR  13854),  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 
at  49  FR  15960. 

A  catalog  of  Federal  Domestic  Assistance 
Program  number  for  the  Enterprise  Zone 
Development  Program  is  14.233. 

List  of  Subjects  in  24  CFR  Part  596 

Enterprise  zones.  Economic 
development,  Housing  and  urban 
development.  Community  development. 


Accordingly,  the  Department  adds  a 
new  24  CFR  Part  596,  as  follows: 

PART  596— ENTERPRISE  ZONE 
DEVELOPMENT 

Subpart  A — General  Provisions 

Sec. 

596.1  Applicability  and  scope. 

596.2  Objective  and  purpose. 

596.3  Definitions. 

596.4  Secretarial  review  and  enterprise  zone 
designation. 

596.5  Waivers. 

596.6  Consultation  with  other  federal 
agencies. 

Subpart  B— Area  Requirements 

596.100  General. 

596.101  Eligibility  requirements. 

Subpart  C— State  and  Local  Government 
Actions 

596.200  Nominations  by  State  and  local 
governments. 

596.201  Nomination  of  Indian  reservations. 

596.202  Course  of  action. 

Subpart  D— Zone  Designation  Process 

596.300  Nomination  for  designation  of  an 
enterprise  zone. 

596.301  HUD  action  and  review  of 
nominations  for  zone  designation. 

596.302  Selection  factors  for  designation  of 
nominated  zones. 

596.303  Zone  designation  in  rural  areas. 

596.304  Number  of  zones  designated. 

Subpart  E— Post  Zone  Designation 

596.400  Monitoring. 

596.401  Revocation  of  enterprise  zone 
designation. 

596.402  Evaluation  and  reporting. 

Subpart  F— Waiver  or  Modification  of  Rules 

596.500  Requests  for  waivers  or 
modifications. 

596.501  Waiver  or  modification  of  HUD 
rules  in  enterprise  zones. 

Subpart  G— Coordination  of  Housing  and 
Urban  Development  Programs 

596.600    Coordination  of  HUD  programs. 

Authority:  Title  VII,  Housing  and 
Community  Development  Act  of  1987  (42 
U.S.C.  11501-11505);  Sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Subpart  A— General  Provisions 

§  596. 1    Applicability  and  scope. 

(a)  This  part  covers  policies  and 
procedures  applicable  to  enterprise 
zones  authorized  under  Title  VII  of  the 
Housing  and  Urban  Development  Act  of 
1987,  (Pub.  L.  100-242,  approved 
February  5, 1988). 

(b)  This  part  includes  provisions 
relating  to  area  requirements,  the 
process  of  nomination  of  enterprise 
zones  and  the  designation  of  enterprise 
zones  by  HUD. 
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§  596.2    Objective  and  purpose. 

The  purpose  of  this  part  is  to  provide 
for  the  establishment  of  enterprise  zones 
in  order  to  stimulate  the  creation  of  new 
jobs,  particularly  for  disadvantaged 
workers  and  long-term  unemployed 
individuals,  and  to  promote 
revitalize tion  of  economically  distressed 
areas  primarily  by  providing  or 
encouraging: 

(a)  Tax  incentives  at  the  State  and 
local  levels; 

(b)  Specific  actions  to  reduce,  remove, 
simplify,  or  streamline  governmental 
requirements  at  the  Federal  State,  and 
local  levels;  and 

(c)  Improved  local  services  and  an 
increase  in  the  economic  stake  of 
enterprise  zone  residents  in  their  own 
community  and  in  its  development, 
particularly  through  the  increased 
involvement  of  private,  local,  and 
neighborhood  organizations. 

§  596.3    Oennitions. 

The  following  definitions  apply  to  this 
Part: 

Act  means  Title  VII  of  the  Housing 
and  Community  Development  Act  of 
1987  [Pub.  L  100-242,  approved 
February  5, 1988). 

Course  of  Action  means  a  strategy 
developed  and  agreed  to  by  the 
appropriate  State  and  local  governments 
to  reduce  the  various  burdens  borne  by 
employers  and  employees  in  '  n  area 
determined  to  meet  the  eligibility 
requirements  of  the  statute.  The  course 
of  action  must  include  four  out  of  six 
provisions  identified  in  §  596.202(b),  and 
must  include  written  comments  from  the 
local  government  and  State  in  which  the 
nominated  area  is  located  that  they  will 
follow  the  course  of  action. 

Designated  enterprise  zone  means  an 
area  which  has  been  designated  by  the 
Secretary  as  an  enterprise  zone  and 
within  which  the  provisions  of  section 
703,  704,  and  705  of  the  Act  will  apply. 

HUD  means  the  United  States 
Department  of  Housing  and  Urban 
Development. 

Indian  reservation  means  an  area 
determined  to  be  a  reservation  by  the 
Secretary  of  the  Interior.  As  with  the 
UDAG  program,  for  the  purposes  of  the 
Enterprise  Zones  program,  the  term 
"Indian  reservation"  will  include  former 
Indian  reservations  in  Oklahoma,  as 
determined  by  the  Secretary  of  the 
Interior. 

Indian  tribal  government  means  the 
governing  body  of  any  tribe,  band, 
community,  village,  or  group  of  Indians, 
or  Alaska  Natives  which  is  determined 
by  the  Secretary,  after  consultation  with 
the  Secretary  of  the  Interior,  to  exercise 
substantial  governmental  functions. 


Local  government  means  any  county, 
city,  town,  township,  parish,  village,  the 
District  of  Columbia,  or  other  general 
purpose  political  subdivision  of  a  State, 
or  combination  thereof,  which  is  an 
eligible  applicant  for  assistance  under 
the  Urban  Development  Action  Grant 
program  under  24  CFR  570.451(e). 

Metropolitan  Statistical  Area  is  an 
area  designated  by  the  Office  of 
Management  and  Budget  as  a 
freestanding  Metropolitan  Statistical 
Area  or  a  Primary  MetropoHtan 
Statistical  Area,  where  both  primary 
and  consolidated  Metropolitan 
Statistical  Areas  exist. 

Nominated  enterprise  zone  means  an 
area  which  has  been  nominated  by  a 
State  and  by  a  unit  or  units  of  local 
government  for  designation  as  an 
enterprise  zone. 

Rural  area  means  either: 

(a)  An  area  located  within  the 
jurisdiction  of  a  unit  or  units  of  local 
government  with  a  population  of  less 
than  50,000  and  which  is  wholly  located 
outside  of  a  Metropolitan  Statistical 
Area;  or 

(b)  An  area  located  within  the 
jurisdiction  of  a  unit  or  units  of  local 
government  not  meeting  the  criteria  of 
paragraph  (a)  of  this  Section  which  is 
determined  by  the  Secretary,  after 
consultation  with  the  Secretary  of 
Commerce,  to  be  a  rural  area. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

State  means  any  State  of  the  United 
States  and  the  District  of  Columbia, 
Puerto  Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  the  Northern  Mariana 
Islands,  and  any  other  of  the 
possessions  of  the  United  States. 

§  596.4    Secretarial  review  and  enterprise 
zone  designation. 

(a)  Review  and  Designation.  The 
Secretary  of  Housing  and  Urban 
Development  will  review  nominations 
submitted  by  State  and  local 
governments  to  determine  the  adequacy 
of  courses  of  action  submitted  in 
accordance  with  the  requirements  of  the 
Act.  The  Secretary  will  designate  a 
maximum  of  100  enterprise  zones.  The 
designations  shall  be  based  entirely 
upon  the  rank  order  of  distress,  except 
that  the  Secretary  will  not  designate  a 
zone  if  it  is  determined  to  have  an 
inadequate  course  of  action. 

(b)  Rural  Set  Aside.  Of  the  areas 
designated  by  the  Secretary  pursuant  to 
paragraph  (a),  at  least  one-third  shall  be 
located  in  rural  areas. 

(c)  Period  of  Designation.  The 
designation  of  an  area  as  an  enterprise 
zone  shall  remain  in  full  effect  during 
the  period  beginning  in  the  effective 


date  of  designation  by  the  Secretary  and 
ending  on  the  earliest  of: 

(1)  December  31  of  the  24lh  year  after 
such  date; 

(2)  The  date  designated  by  the  State 
and  local  governments  as  set  forth  in 
their  nomination;  or 

(3)  The  date  the  Secretary  revokes  the 
designation  of  the  zone  pursuant  to 

§  596.401. 

§596.5    Waivers. 

The  Secretary  may  waive  any 
requirement  of  this  Part  not  required  by 
statute  when  it  is  determined  that  the 
appHcation  of  the  requirement  would 
adversely  affect  the  purposes  of  the  Act. 

§  596.6    Consultation  with  other  federal 
agencies. 

The  Secretary  will  consult  with  other 
Federal  agencies  regarding  enterprise 
zones  as  follows: 

(a)  Data.  The  Secretary  will  consult 
with  the  Director  of  the  Bureau  of  the 
Census  or  the  Commissioner  of  the 
Bureau  of  Labor  Statistics,  as 
appropriate,  with  regard  to  the  data 
required  for  determinations  of  eligibility 
of  areas  nominated  as  enterprise  zones 
under  this  Part. 

(b)  Designation  Process.  Before  the 
designation  of  nominated  enterprise 
zones  by  the  Secretary,  the  Secretary 
will  consult  with  the  Secretaries  of 
Agriculture.  Commerce,  Labor,  and  the 
Treasury,  the  Director  of  the  Office  of 
Management  and  Budget;  and  the 
Administrator  of  the  Small  Business 
/administration. 

(c)  Indian  Reservations.  The  Secretary 
will  consult  with  the  Secretary  of  the 
Interior  regarding  the  designation  of 
nominated  enterprise  zones  located 
within  Indian  reservations. 

(d)  Regulatory  Waivers.  The 
Secretary  may  consult  with  other 
Federal  agencies,  as  appropriate, 
regarding  requests  for  waivers  and 
modifications  submitted  to  HUD  or  to 
such  other  agencies  under  §  596.500. 

Subpart  B— Area  Requirements 

§596.100    General. 

(a)  Eligibility.  An  area  is  eligible  for 
nomination  by  a  Slate  and  one  or  more 
local  governments,  and  for  designation 
under  the  requirements  of  this  Part  if  the 
area: 

(1)  Meets  the  population  and 
boundary  tests  set  forth  in  §  596.101(a); 

(2)  Is  located  wholly  within  the 
jurisdiction  of  one  or  more  units  of  local 
government  which  meet  the 
requirements  for  Federal  assistance 
under  section  119  of  the  Housing  and 
Community  Development  Act  of  1974; 
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(3]  Meets  the  tests  of  pervasive 
poverty,  unemployment,  and  general 
distress  set  forth  in  §  596.101(c); 

(4)  Meets  the  additional  tests  of 
unemployment,  poverty,  and  low  income 
or  population  loss  in  §  596.101(d);  and 

(5)  Contains  no  portion  of  an  area 
which  is  included  either  in  an  area 
previously  designated  as  a  federal 
enterprise  zone  under  this  Part  or  as 
part  of  another  area  nominated  for 
designation  as  a  federal  enterprise  zone. 

(b)  Data  usage  for  eligibility 
determinations.  The  tests  of  population 
and  distress  set  forth  in  S  596.101  are  to 
be  computed  based  on  data  from  the 
Bureau  of  Census  and  from  the  Bureau 
of  Labor  Statistics.  The  data  shall  be 
comparable  as  to  point  or  period  of  time 
and  as  to  methodology.  Appropriate 
data  will  be  identiHed  by  a  Notice 
published  in  the  Federal  Register. 

(c)  Usage  of  statistical  area 
boundaries.  While  the  boundary  of  an 
enterprise  zone  does  not  have  to 
coincide  with  the  boundaries  of  census 
statistical  areas,  the  eligibility 
requirements  set  forth  in  S  596.101  will 
be  computed  using  the  lowest  level  of 
census  statistical  areas  for  which 
appropriate  census  data  are  available 
and  which  can  reliably  be  used  to 
perform  the  tests.  The  various  tests 
describe  the  appropriate  level  of  census 
statistical  areas  for  making  the 
determination  regarding  each  test  (i.e.. 
tract,  block  group,  block,  minor  civil 
divisions,  or  enumeration  district).  The 
census  statistical  areas  must  be  the 
smallest  group  to  entirely  contain  the 
nominated  zone. 

§  596.101    Eligibility  requirements. 

To  be  eligible  for  nomination  and 
designation  as  an  enterprise  zone,  an 
area  must  meet  each  of  the  following 
ciitbiia. 

(a)  Population  and  physical  location. 
The  area  must: 

(1)  Be  located  in  its  entirety  within  the 
jurisdiction  of  the  unit  or  units  of  local 
government  nominating  the  area; 

(2)  Have  a  continuous  boundary; 

(3)  Have  a  population  of  at  least  4,000, 
unless: 

(i)  It  is  located  in  a  rural  area,  in 
which  case  it  must  have  a  population  of 
at  least  1,000;  or 

(ii)  It  is  located  on  an  Indian 
reservation,  in  which  case  there  is  no 
minimum  population  requirement. 
No  maximum  population  size  or 
geographic  size  is  stipulated  for  an 
enterprise  zone  because  HUD  does  not 
want  to  limit  the  flexibility  of  local 
governments  and  states  in  defining  the 
zones  to  meet  local  goals  for  stimulating 
economic  development. 


(b)  Meeting  the  requirement  for 
federal  assistance  under  the  Urban 
Development  Action  Grant  program. 
Eligibility  for  designation  of  an 
enterprise  zone  under  this  part  is  limited 
to  areas  located  within  the  jurisdiction 
of  one  or  more  units  of  local  government 
eligible  for  assistance  under  the  Urban 
Development  Action  Grant  (UDAG) 
program.  The  jurisdiction  must  be 
identified  to  meet  the  minimum  distress 
tests  or  meet  the  requirements  for 
pocket  of  poverty  based  on  designations 
considered  current  for  the  purpose  of 
enterprise  zone  eligibility.  Local 
governments  must  have  been 
determined  eligible  by  HUD  to 
participate  in  the  UDAG  program  under 
24  CFR  570.453  or  570.466(a).  and 
eligibility  has  not  been  subsequently 
withdrawn  by  HUD.  Nominations  from 
local  governments  that  do  not  meet  this 
requirement  will  not  be  accepted  for 
processing  by  HUD. 

(c)  Pervasive  poverty,  unemployment, 
and  general  distress.  An  area  must 
evidence  conditions  of  pervasive 
poverty,  unemployment,  and  general 
distress. 

(1)  Pervasive  poverty  and 
unemployment.  The  conditions  of 
poverty  must  be  reasonably  distributed 
throughout  the  entire  area.  The  poverty 
rate  shall  be  described  by  citing 
nationally  and  locally  available 
statistics  on  poverty.  The  unemployment 
situation  shall  be  demonstrated  through 
provision  of  information  on  job  loss, 
plant  closing,  or  other  unemployment 
indicators  which  have  affected  the  area. 

(2)  General  distress.  The  area  must  be 
an  area  of  general  distress.  General 
distress  shall  be  evidenced  by 
describing  conditions  of  distress  existing 
within  the  area,  other  than  those  of 
poverty  and  unemployment,  such  as 
abandoned  housing,  infrastructure 
deficiencies,  or  other  appropriate 
indicators  of  conditions  of  general 
distress. 

(d)  Tests  for  unemployment,  poverty, 
low  income,  or  population  loss.  A 
nominated  enterprise  zone  in  an  urban 
area  must  meet  the  requirements  of 
unemployment  and  poverty,  and  either 
low  income  or  population  loss.  The  data 
used  to  make  tests  will  be  expressed  to 
the  nearest  tenth  of  a  percent.  The 
criteria  are  as  follow: 

(1)  Unemployment.  The 
unemployment  rate  for  the  smallest 
number  of  block  groups  or  enumeration 
districts  which  entirely  contain  the 
nominated  enterprise  zone  must  be  at 
least  one  and  one  half  times  the  national 
rate  for  the  same  period.  Unemployment 
for  this  purpose  will  be  based  upon 
decennial  census  data  adjusted  by  the 
most  recently  available  annual  average 


unemployment  estimates  from  the 
Bureau  of  Labor  Statistics  for  the 
smallest  jurisdiction  which  includes  the 
nominated  zone.  The  adjustment  shall 
be  made  by  multiplying  the  decennial 
unemployment  and  employment  data  by 
the  ratio  of  the  latest  annual  average 
unemployment  estimate  over  the 
decennial  year  estimate. 

(2)  Poverty.  The  poverty  rate  for  each 
census  tract  that  contains  any  part  of 
the  nominated  enterprise  zone  must  be 
at  least  20  percent  under  the  most  recent 
available  census  data.  If  census  tracts 
are  not  defined,  evidence  of  the  20 
percent  rate  of  poverty  is  required  at  the 
equivalent  county  division  as  defined  by 
the  Bureau  of  the  Census  for  the  purpose 
of  defining  poverty  areas.  The  poverty 
rate  will  be  determined  using  the 
estimated  number  of  persons  in  families 
or  as  unrelated  individuals  who  had 
incomes  below  the  poverty  thresholds 
for  the  decennial  census.  Census  tracts 
(or  other  comparable  areas)  containing 
fewer  than  100  persons  as  of  the 
decennial  census  will  not  be  tested 
under  S  596.101  (c)(1)  and  (d)(2); 

(3)  Low  income.  For  the  smallest 
number  of  block  groups  or  enumeration 
districts  which  entirely  contain  the 
nominated  enterprise  zone,  at  least  70 
percent  of  the  households  must  be 
below  80  percent  of  the  median 
household  income  for  the  local 
govemment(s).  The  percent  of  household 
below  80  percent  of  median  income  is 
interpolated  using  decennial  census 
tables  which  show  the  number  of 
households  in  various  income  intervals. 
In  the  case  of  a  joint  application,  each 
part  of  the  zone  must  meet  the  80 
percent  of  median  income  criterion  for 
its  jurisdiction;  or, 

(4)  Population  loss.  There  must  be  at 
least  a  20  percent  population  loss  from 
1970  to  1980.  The  1970  population  will  be 
based  on  the  smallest  group  of  census 
areas  for  which  data  are  available  and 
which  entirely  contain  the  zone.  The 
1980  data  will  be  based  on  the  smallest 
group  of  census  areas  which  entirely 
contain  the  1970  areas. 

(e)  Eligibility  requirements  for  rural 
areas.  A  nominated  area  that  is  a  rural 
area  as  defined  by  these  regulations 
must  meet  the  requirements  of 
paragraphs  (a),  (b)  and  (c)  of  this  section 
and  at  least  one  of  the  criteria  set  forth 
in  paragraph  (d). 

Subpart  C— State  and  Local 
Government  Actions 

§  596.200    Nominations  by  State  and  local 
govamments. 

A  State  and  local  government  may 
nominate  an  area  which  is  located 
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wholly  within  the  jurisdiction  of  the 
local  government  and  which  meets  the 
nomination  criteria  set  forth  in 
paragraph  (b)  of  this  section  for 
designation  as  an  enterprise  zone. 

(a)  Nominations  involving  more  than 
one  unit  of  local  government.  Two  or 
more  units  of  local  government  jointly 
may  nominate,  in  conjunction  with  the 
State,  areas  that  meet  the  nomination 
criteria  set  forth  in  paragraph  (b)  for 
designation  as  an  enterprise  zone. 

(b)  Nomination  criteria.  A  nomination 
must  comply  with  each  of  the  following 
requirements: 

(1)  The  area  must  meet  the  eligibility 
requirements  set  forth  in  S  596.100(a]. 

(2)  The  State  and  local  government,  or 
governments  in  which  the  area  is 
located  must  have  the  legal  authority  to 
nominate  the  area  for  zone  designation 
and  to  carry  out  the  course  of  action  in 
accordance  with  S  596.202. 

(3)  All  requirements  of  State  and  local 
law  for  the  nomination  must  have  been 
fulfilled. 

(4)  The  State  and  local  government  or, 
in  the  case  of  joint  nominations,  each 
local  government,  must  agree  in  writing 
to  the  specific  provisions  of  the  course 
of  action  to  be  carried  out  by  each 
governmental  entity,  and  must  provide 
assurances  that  the  commitments  set 
forth  in  the  course  of  action  will  be 
carried  out  during  the  period  specified  in 
the  course  of  action. 

§  596.201    Nomination  of  Indian 
reservations. 

(a)  In  the  case  of  an  Indian 
reservation,  the  governing  body  of  the 
reservation  may  nominate  areas  located 
within  the  jurisdiction  of  the  Indian 
reservation. 

(b)  The  governing  body  of  the 
reservation  shall  be  deemed,  for 
purposes  of  this  part,  to  be  both  the 
State  and  local  government  for  the 
reservation,  and  shall  be  responsible  for 
meeting  the  requirements  of  §  596.200(b). 

§  596.202    Course  of  action. 

The  State  and  local  government  shall 
develop  a  course  of  action  designed  to 
reduce  the  various  burdens  borne  by 
employers  or  employees  in  the 
nominated  area  and  to  promote 
community  revitalization,  as  follows: 

(a)  Implementation.  A  course  of  action 
may  be  implemented  by  the  local 
government  or  by  the  State  nominating 
an  area  for  designation  (or  both],  and  by 
nongovernmental  entities.  A  course  of 
action  may  be  funded  from  the  proceeds 
of  any  Federal  assistance  program  as 
well  as  from  State,  local,  or  private 
resources. 

(b)  Elements  of  Course  of  action.  A 
course  of  action  must  include,  but  is  not 


limited  to,  four  of  the  following  six 
elements: 

(1)  A  reduction  of  tax  rates,  fees,  or 
user  charges  applying  within  the 
enterprise  zone; 

(2)  An  increase  in  the  level  or 
efficiency  of  public  services  within  the 
enterprise  zone; 

(3)  Actions  to  reduce,  remove, 
simplify,  or  streamline  paperwork 
requirements  within  the  enterprise  zone; 

(4)  Involvement  of  public  authorities 
or  private  entities,  organizations, 
neighborhood  associations,  and 
community  groups,  particularly  those 
within  the  nominated  area,  including  a 
written  commitment  to  provide 
employers,  employees  and  residents  of 
the  nominated  area: 

(i)  Jobs  and  job  training; 
(ii)  Technical  assistance; 
(iii)  Financial  assistance;  and 
(ivj  Other  assistance. 

(5)  The  giving  of  special  contract 
preference  to  businesses  owned  and 
operated  by  members  of  any  minority; 
and 

(6]  The  gift  (or  sale  at  below  fair 
market  value]  of  surplus  land  in  the 
enterprise  zone  to  neighborhood 
organizations  agreeing  to  operate  a 
business  on  the  land. 

(c]  Recognition  of  past  efforts.  In 
evaluating  courses  of  action  agreed  to 
by  any  State  or  local  government,  the 
Secretary  will  take  into  account  the  past 
efforts  of  a  State  or  local  government  in 
reducing  the  various  burdens  borne  by 
employers  and  employees  in  the  area 
involved. 

(d]  Prohibition  of  assistance  for 
business  relocations. 

(1]  The  course  of  action  may  not 
include  any  action  to  assist: 

(i)  The  relocation  of  any 
establishment;  or 

(ii)  Any  subcontractor  whose  purpose 
is  to  divest,  or  whose  economic  success 
is  dependent  upon  divesting,  any  other 
contractor  or  subcontractor  of  a  contract 
customarily  performed  by  such  other 
contractor  or  subcontractor. 

(2)  This  limitation  does  not  apply  to 
the  expansion  of  an  existing  business 
entity  through  the  establishment  of  a 
new  branch,  affiliate,  or  subsidiary 
where: 

(i)  The  establishment  of  the  new 
branch,  affiliate,  or  subsidiary  will  not 
result  in  an  increase  in  unemployment  in 
the  area  of  original  location  or  in  any 
other  area  where  the  existing  business 
entity  conducts  business  operation;  and 

(ii)  There  is  no  reason  to  believe  that 
the  new  branch,  affiliate,  or  subsidiary 
is  being  established  with  the  intention  of 
closing  down  the  operations  of  the 
existing  business  entity  in  the  area  of  its 


original  location  or  in  any  other  areas 
where  the  existing  business  entity 
conducts  business  operations. 

Subpart  0 — Zone  Designation 
Process 

§  596.300    Nomination  for  designation  of 
an  enterprise  zone. 

A  separate  Nomination  for 
Designation  of  an  Enterprise  Zone  must 
be  submitted  for  each  area  for  which 
enterprise  zone  designation  is  requested. 
The  Nomination  for  Designation  of  an 
Enterprise  Zone  must  be  submitted  in  a 
form  prescribed  by  HUD,  and  must 
consist  of  complete  and  accurate 
information.  The  Nomination  for 
Designation  of  an  Enterprise  Zone  shall 
contain: 

(a)  Eligibility  information. 
Information  necessary  to  determine 
whether  the  area  meets  the  eligibility 
requirements  of  §  596.101(a); 

(b)  State  and  local  government 
certifications.  The  nomination 
Certifications  by  the  State  and  by  each 
unit  of  local  government  in  which  the 
designated  zone  is  located  that: 

(1)  Each  unit  of  local  government 
meets  each  of  the  eligibility  criteria  set 
forth  in  5  596.101  (a)  and  (b); 

(2)  The  area  meets  the  population  and 
boundary  tests  of  §  596.101(a); 

(3)  The  area  is  one  of  poverty, 
unemployment,  and  general  distress  and 
that  the  conditions  are  pervasive 
throughout  the  area  as  required  by 

§  596.101(c); 

(4)  The  area  meets  the  tests  of 
unemployment,  poverty,  low  income  or 
loss  of  population,  set  out  in 

§  596.101(d);  and 

(5)  The  area  contains  no  portion  of  an 
area  that  is  either  already  designated  as 
an  enterprise  zone  under  this  part  or  is 
otherwise  included  in  any  other  area 
nominated  for  designation  as  an 
enterprise  zone  under  this  part; 

(6)  Each  governmental  entity  has  the 
authority,  with  respect  to  the  nominated 
area,  to: 

(i)  Nominate  the  area  for  designation 
as  an  enterprise  zone; 

(ii)  Make  the  State  and  local 
commitments  required  under 
§  596.200(b)(4);  and 

(iii)  Provide  assurances  that  these 
commitments  will  be  fulfilled. 

(7)  The  written  agreement  between 
the  State  and  local  government  or 
governments  required  by  §  596.200(b)(4) 
has  been  executed. 

(c)  Maps  and  zone  description.  Maps 
and  a  general  description  of  the  area 
shall  accompany  the  nomination 
request. 
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§596.301    HUOactiwiandre¥iewef 
nominations  for  ton*  desigfudion. 

(a)  Establishment  of  submission 
procedures.  HUD  will  establish  a  time 
period  and  procedures  for  the 
submission  of  Nominations  for 
Designation  of  an  Enterprise  Zone.  The 
submission  deadlme  and  addresses  for 
submission  of  nominations  will  be 
published  by  Notice  in  tiie  Federal 
Register.  The  data  and  spedfic  criteria 
which  will  be  used  to  establish 
eligibility  will  also  be  identified  in  the 
Notice. 

{h)  Acceptance  for  processing.  HUD 
will  accept  for  processing  those 
Nominations  for  Designation  of  an 
Enterprise  Zone  which  HUD  determines 
have  met  the  criteria  required  by  this 
part.  HUD  will  notify  the  State  and  local 
government  or  tribal  governing  body 
within  16  working  days  from  receipt  of 
the  nomiiiation  whether  or  not  the 
nomination  has  been  accepted  for 
processing.  The  criteria  for  acceptance 
for  processing  are  as  follows: 

(1]  The  Nomination  for  Designation  of 
an  Enterprise  Zone  must  be  received  by 
HUD  on  or  before  the  close  of  business 
on  the  date  established  by  Notice  in  the 
Federal  Register. 

(2)  Each  unit  of  local  government  must 
be  determined  by  HUD  to  have  met  the 
requirements  of  S  596.101(b). 

(3)  The  Nomination  for  Designation  of 
an  Enterprise  Zone  must  be  complete 
and  contain  a  proposed  course  of  action 
as  required  by  S  596.202.  and  the 
certifications  required  by  §  596.300  [b) 
and  (c). 

(c)  Evaluation  of  nominations.  Each 
nomination  accepted  for  processing  will 
be  reviewed  by  HUD  to  determine  that, 
in  the  judgement  of  the  reviewing 
official,  the  problems  to  be  addressed 
have  been  adequately  accessed  and  the 
actions  proposed  in  the  course  of  action 
appear  to  address  these  problems. 

(d)  Publication  of  designations. 
Announcements  of  those  zones 
receiving  designation  will  be  made  by 
pubhcation  of  a  Notice  in  the  Federal 
Register. 

§  596.302    Selection  factors  for 
designation  of  nominated  tones. 

Zone  designation  will  be  based  solely 
on  rank  order  of  distress.  Each  area  will 
be  ranked  within  each  of  the  criteria  set 
forth  in  S  596.101(d)  on  the  basis  of  the 
amount  by  which  the  area  exceeds  the 
criteria.  For  the  poverty  criterion  the 
ranking  will  be  based  on  the  overall 
poverty  rate  for  the  smallest  number  of 
block  groups,  enumeration  districts 
which  contain  the  rone.  The  rank  order 
will  then  be  determined  by  die  highest 
average  ranking  with  respect  to  the  four 
criteria.  In  any  instance  where  the  data 


are  missing  and  the  applicant  did  not 
establish  that  the  area  would  pass  the 
test,  a  rank  of  zero  would  be  used. 


§  590.303    Zone  designation  In  rural 

For  rural  areas  as  deHned  in  f  506  J, 
rank  order  of  distress  will  be 
determined  separately  as  set  forth  in 
§  596.101(e). 

§  596.304    Number  of  lones  designated. 

HUD  may  choose  in  advance  to 
designate  less  than  the  maximum 
number  of  eligible  zones  in  any  one 
submission  period.  When  HUD 
announces  a  submission  period,  HUD 
will  announce  the  number  of  enterprise 
zones  which  will  be  designated  as  a 
result  of  that  period.  Qualified  areas 
which  are  not  selected  in  one 
submission  period  may  reapply  in  a 
subsequent  submission  period. 

Subpart  E— Post  Zone  Designation 

§596.400    Monitoring. 

HUD's  role  in  monitoring  Enterprise 
Zone  activity  will  be  kept  to  the 
minimum  necessary  to  determine 
compliance  with  the  state  and  local 
commitments  made  in  accordance  with 
§  596.200(4)  or  (for  an  Indian 
Reservation)  the  assurance  required  by 
§  596.201(b).  Monitoring  will  be  carried 
out  in  conjunction  with  ongoing  CPD 
activities  in  the  conmiunity,  e.g.,  CDBG 
monitoring  visits. 

§  596.401    Revocation  of  enterprise  zone 
designation. 

The  Secretary,  after  the  consultations 
required  by  §  596.6  (b)  or  (c),  as 
appropriate,  may  revoke  the  designation 
of  an  area  as  an  enterprise  zone  if  the 
Secretary  finds  that  a  local  government 
or  the  State  in  which  the  zone  is  located 
is  not  complying  substantially  with  the 
State  and  local  commitments  made  in 
accordance  writh  {  596.200(b)(4)  or,  (for 
an  Indian  reservation)  the  assurance 
required  by  §  596.201(b). 

(a)  Warning  letter.  Before  revoking 
the  designation  of  an  area  as  an 
enterprise  zone,  the  Secretary  will  issue 
a  letter  of  warning  to  the  nominating 
State  and  local  governments: 

(1)  Advising  that  the  Secretary  has 
determined  that  one  or  more  parties  to 
the  written  agreement  required  by 

§  596.200(b)(4)  or,  (for  an  Indian 
reservation)  the  assurance  required  by 
§  596.201(b),  are  not  complying 
substantially  with  the  agreement  or 
assurance;  and 

(2)  Requesting  a  reply  from  all 
involved  parties,  within  a  specified 
period  of  time. 

(b)  Issuance  of  a  notice  of  revocation. 
After  providing  a  minimum  of  90  days 
for  parties  to  respond  and  upon  a 


finding  by  the  Secretary  under  this 
section,  the  Secretary  may  issue  a  final 
notice  of  revocation  of  the  designation 
of  the  area  as  an  enterprise  zone. 

§596.402    EvahiatkMiandraportine. 

For  the  zones  designated  in 
accordance  with  {  596.302,  the 
Department  will  require  periodic 
reports.  These  reports  will  identify  the 
local  and  state  actions  which  have  been 
taken  in  accordance  with  the  course  of 
action  and  describe  the  economic  and 
physical  revitalizations  which  has 
occurred  in  the  zone.  The  following 
types  of  data  will  be  needed  for 
evaluation  of  Enterprise  Zone  progress: 

(a)  Base  line  data.  Base  line  data  for 
the  zone  and  the  city  as  a  whole  to 
permit  comparison  of  the  city  and  zone 
before  and  after  designation. 

(b)  fob  strategy.  A  description  of  the 
strategy  employed  to  create  and 
maintain  jobs  in  the  zone; 

(c)  Business  data.  Collection  of  annual 
data  on  new  firms  created  and 
terminated  in  the  zone  and  for  the  city 
as  a  whole,  the  origin  of  firms  moving 
into  the  zone  (within  or  outside  flie 
SMSA),  whether  or  not  the  firms  are 
branches  of  existing  firms,  the  number 
of  firm  expansions,  jobs  created,  jobs 
retained  for  firms  which  provide  solid 
evidence  that  they  would  have  moved 
out  of  the  zone  in  the  absence  of 
incentives,  and  a  listing  of  benefits 
received  by  new  and  expanding  firms. 

Subpart  F— Waiver  or  IModif  ication  of 
Rules 

§  596.500    Requests  for  waivers  or 
modifications. 

(a)  Parties  to  a  request.  A  Request  for 
Waiver  or  Modification  of  a  HUD  rule 
shall  be  executed  by  the  local 
government  or  Indian  tribal  government 
of  the  jurisdiction  that  nominated  an 
area  designated  an  enterprise  zone 
under  this  part. 

(b)  Submission  requirements.  A 
Request  for  Waiver  or  Modification 
must  be  submitted  in  writing  in  a  form 
prescribed  by  HUD.  The  Request  shall 
contain: 

(1)  A  citation  of  the  specific  rule  or 
rules  for  which  a  waiver  or  modification 
is  requested; 

(2)  A  brief  description  of  the  diange 
requested;  and 

(3)  A  brief  description  of  why  the 
change  would  promote  the  achievement 
of  job  creation,  community 
development,  or  economic  revitalization. 

§  596.501    Waiver  or  «nodlfieatlon  of  HUD 
rules  in  enterprise  zones. 

(a)  Authority  to  grant  waivers  or 
modifications.  Upon  the  written  request 


of  the  governments  that  nominated  an 
area  as  enterprise  zone  under  this  part, 
the  Secretary  may  waive  or  modify  all 
or  part  of  any  rule  which  the  Secretary 
has  authority  to  promulgate,  as  such  rule 
pertains  to  the  carrying  out  of  projects, 
activities,  or  undertakings  within  the 
designated  enterprise  zone,  in  order  to 
further  the  objectives  of  the  program. 

(b)  Standards  for  consideration  of 
requests  for  waivers  and  modifications. 
In  considering  a  request  for  a  waiver  or 
modification,  the  Secretary  will  weigh 
the  extent  to  which  the  proposed  change 
is  likely  to  further  job  creation, 
community  development,  or  economic 
revitalization  against  the  effect  the 
change  is  likely  to  have  on  the 
underlying  purposes  of  applicable 
statutes  and  rules  affected  by  the 
change. 

(c)  Secretarial  determination.  A 
request  for  a  waiver  or  modification 
may  be  approved  whenever  the 
Secretary  finds  that  the  public  interest 
served  by  the  modification  would 
outweigh  the  public  interest  served  by 
continuing  the  rule  unchanged. 

(d)  Waivers  or  modifications  not 
authorized.  The  Secretary  will  not 
approve  any  request  to  waive  or  modify 
any  rule  which: 

(1)  Was  adopted  to  carry  out  a  statute 
or  Executive  Order  which  prohibits,  or 
the  purpose  of  which  is  to  protect 
persons  against,  discrimination  on  the 


basis  of  race,  color,  religion,  sex,  marital 
status,  national  origin,  age,  or  handicap; 

(2)  Would  directly  violate  a  statutory 
requirement;  or 

(3)  Would  be  likely  to  present  a 
significant  risk  to  the  pubUc  health, 
including  envionmental  health  or  safety. 

(e)  View  of  interested  parties.  To 
facilitate  reaching  a  decision  on  any 
requested  waiver  or  modification,  the 
Secretary  may  seek  the  views  of 
interested  parties. 

(f)  90  day  review  period  for  requests. 
Not  later  than  90  days  after  receipt  of  a 
request  under  §  596.501,  the  Secretary 
will  make  a  determination  whether  to 
grant  a  request  for  waiver  or 
modification. 

(g)  Notification.  Upon  a  determination 
by  the  Secretary  to  approve  a  waiver  or 
modification,  HUD  shall  inform  the 
State  and  local  governments  requesting 
the  waiver  or  modification. 

(h)  Effect  of  subsequent  amendments 
to  rules  waived  or  modified.  If, 
subsequent  to  the  granting  of  a  waiver 
or  modification,  HUD  amends  the  rule 
for  which  the  waiver  or  modification  has 
been  granted,  the  waiver  or  modification 
shall  continue,  in  full  force  and  effect 
unless  the  governments  requesting  the 
waiver  or  modification  are  consulted 
with  respect  to  the  effect  of  the 
amendment  on  the  requested  waiver  or 
modiHcation  and  the  Secretary 
determines,  that  the  justification  for  the 


waiver  or  modification  is  no  longer 
valid. 

Subpart  G— Coordination  of  Housing 
and  Urban  Development  Programs 

§  596.600    Coordination  of  HUD  programs. 

(a)  To  the  maximum  extent  possible, 
the  Secretary  of  HUD  will  provide 
special  assistance  to  Enterprise  Zones 
designated  in  accordance  with  §  596.302. 
This  will  include,  but  not  be  limited  to: 

(1)  Expedited  processing; 

(2)  Priority  funding; 

(3]  Program  setasides;  and 
(4)  Provision  of  technical  assistance  in 
furtherance  of  the  objectives  of  Title  VII. 

(b)  Although  the  designation  of  a 
federal  enterprise  zone  under  this  part 
does  not  in  itself  constitute  a  federal 
action  that  would  trigger  application  of 
Executive  Orders  11825  and  12432 
concerning  minority  business  enterprise, 
the  provision  of  federal  funds  to  carry 
out  elements  of  a  course  of  action  will 
require  that  the  appropriate  provisions 
of  the  program  providing  the  funds 
regarding  Executive  Orders  11625  and 
12432  be  met. 

Date:  August  9. 1988. 
lack  R.  Stokvis, 

Assistant  Secretary  for  Community  Planning 

and  Development. 

[FR  Doc.  88-18421  Filed  8-15-88;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  222 

Grazing  and  Uvestocic  Use  on  the 
National  Forest  System 

agency:  Forest  Service,  USDA. 
action:  Proposed  rule. 

summary:  The  Forest  Service  proposes 
to  revise  its  regulations  for 
administering  livestock  grazing  use  on 
National  Forest  System  lands.  These 
proposed  revisions  result  from  review  of 
the  regulations  as  required  by  E.O. 
12291.  This  proposal  would  eliminate 
unnecessary  sections  and  revise  and 
clarify  the  remaining  regulations  so  that 
the  public  and  Agency  employees  fmd 
them  clearer  and  thus  easier  to  use.  The 
proposed  regulations  would  clarify  the 
defmition  of  excess  livestock,  remove 
the  rules  on  grazing  advisory  boards, 
and  provide  for  establishing  a  minimum 
number  of  livestock  (lower  limit)  for 
which  a  new  permit  would  be  issued. 
The  proposed  regulations  also  would 
make  applicants  ineligible  for  a  new 
permit  if  they  have  not  been  in 
compliance  with  previous  permits  held. 
The  proposed  regulations  would  allow 
authorized  officers  to  credit  permittees 
for  specified  range  improvements  when 
determining  grazing  fees  within  the 
National  Forests  in  the  Eastern  States. 
In  addition,  they  would  provide  for  a 
paid  or  free  livestock  use  permit  for 
vegetation  management  and  provide  for 
a  service  charge  for  processing  actions 
related  to  a  permit  when  initiated  or 
caused  by  a  permittee  or  applicant. 
DATE:  Comments  must  be  received  by 
October  17. 1988. 

ADDRESSES:  Send  written  comments  to 
F.  Dale  Robertson.  Chief  (2200),  Forest 
Service,  USDA,  P.O.  Box  96090. 
Washington,  DC  20090-6090. 

The  public  may  inspect  comments 
received  on  this  proposed  rule  in  the 
office  of  the  Director,  Range 
Management  Staff,  Room  601,  Rosslyn 
Plaza,  1621  North  Kent  Street,  Arlington, 
Virginia,  between  the  hours  of  8:30  a.m. 
and  4:00  p.m.. 

FOR  FURTHER  INFORMATION  CONTACT: 
Don  Nelson,  Range  Management  Staff, 
(703)  235-8142. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  existing  rules  governing  grazing 
and  livestock  use  on  National  Forest 
System  lands  (36  CFR  Part  222,  Subpart 
A)  provide  guidance  for  the  management 
of  the  range  environment,  the  issuance 
and  modification  of  grazing  and 


livestock  permits,  compensation  for 
permittees'  interest  in  authorized 
permanent  improvements,  cooperation 
in  management,  improvement  of 
rangelands,  the  use  of  the  range 
betterment  fund,  and  grazing  advisory 
boards. 

Pursuant  to  E.0. 12291  requirements  to 
review  existing  regulations  on  a  5-year 
cycle.  Forest  Service  personnel  involved 
with  range  management  at  various  field 
levels  and  in  the  Washington  Office 
have  participated  in  the  review  of  these 
regulations.  As  a  result  of  using  the 
existing  regulations,  the  Agency  has 
identified  some  provisions  that  need  to 
be  revised  and  clarified,  new  provisions 
that  are  needed,  and  other  sections 
which  may  be  eliminated. 

Proposed  Revisions 

A  brief  description  of  the  major 
changes  proposed  in  the  rule,  keyed  to 
the  section  numbers  in  which  they 
appear,  follows. 

Section  222.1    Excess  vs.  Unauthorized 
Livestock 

The  definition  of  excess  livestock 
currently  in  Forest  Service  directives 
includes  all  of  a  permittee's  livestock 
regardless  of  their  geographic  location  in 
relation  to  the  permitted  area.  Where 
some  of  a  permittee's  livestock  are 
located  a  long  distance  from  the 
permitted  area,  yet  manage  to  stray  onto 
National  Forest  System  lands,  these 
livestock  should  be  dealt  with  as 
unauthorized,  rather  than  as  excess, 
livestock.  The  proposed  rule  would 
define  excess  livestock  as  those 
livestock  that  are  a  part  of  a  permittee's 
herd  unit  associated  with  assigned 
allotments  and  that  are  on  National 
Forest  System  lands  or  other  lands 
under  Forest  Service  control  in  greater 
numbers  or  at  times  or  places  other  than 
those  authorized.  This  change  brings  the 
definition  into  consistency  with  the  rules 
governing  prohibited  acts  on  National 
Forest  System  lands  at  36  CFR  Part  261. 
As  defined  in  36  CFR  261.2,  livestock 
that  are  not  a  part  of  a  permittee's  herd 
unit  associated  with  assigned  allotments 
are  unauthorized  livestock,  and  their 
owners  are  prohibited  from  placing  or 
allowing  them  to  enter  or  be  on  the 
National  Forest  System  or  other  lands 
under  Forest  Service  control  (36  CFR 
261.7). 

Section  222.4     Qualification 
Requirements  for  Permits 

The  Federal  Land  Policy  and 
Management  Act  of  1976,  Section 
402(c)(2),  requires  that,  in  order  to  be 
given  first  priority  for  receipt  of  a  new 
permit,  existing  permittees  must  be  in 
compliance  with  the  terms  and 
conditions  in  the  permit  and  any 


applicable  rules  and  regulations.  Under 
the  current  rule,  permittees  who  have 
their  premits  canceled  because  they 
violated  their  permit  terms  and 
conditions  may  reorganize  as  a  new 
entity  and  are  eligible  to  hold  a  permit 
providing  they  are  otherwise  qualified. 
This  is  contrary  to  public  policy  and  the 
intent  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  The  terms  and 
conditions  established  in  a  permit  are 
determined  necessary  to  properly 
manage,  and  thus  protect,  the  public's 
resources.  Operations  by  a  permittee 
with  a  record  of  noncompliance  with 
permit  terms  and  conditions  are  a  risk  to 
the  public  resource.  The  objective  of  this 
section  is  to  protect  the  public  interest 
and  the  Government  by  allowing  only 
those  who  have  satisfactory 
performance  records  and  who  meet 
established  requirements  to  participate 
in  the  grazing  program. 

In  determining  eligibility  for  a  new 
permit  or  for  reissuance  of  a  permit 
under  the  proposed  rule,  an  authorized 
officer  would  consider  current 
performance  under  federal  permits  held 
at  the  time  of  application  as  well  as 
performance  under  other  federal  permits 
held  within  the  past  36  months.  A  thirty- 
six  month  period  is  believed  to  be  a 
reasonable  period  of  performance  to 
consider  in  establishing  a  record  of 
performance  under  grazing  permits.  This 
consideration  would  extend  to  any 
affiliates  of  the  applicant  or  permittee 
and  would  include  review  of  all  federal 
permits  or  leases  held  by  those  parties. 
Examples  of  applications  of  the 
proposed  standard  for  determining 
affiliation  can  be  found  at  13  CFR  121.3. 

Under  the  proposed  rule,  permit 
violations  which  are  so  serious  as  to 
result  in  cancellation  of  an  entire  permit 
within  a  relatively  recent  period  of  time 
(36  months)  prior  to  submission  of  the 
application  under  review  may  result  in 
the  applicant  being  found  to  be 
ineligible  for  a  new  permit. 

As  is  presently  the  practice,  before  a 
permit  would  be  canceled  for 
noncompliance  with  the  terms  and 
conditions,  the  authorized  officer  would 
notify  the  permittee  that  alleged 
violations  of  the  terms  and  conditions 
had  occurred,  and  based  on  these 
violations,  the  officer  may  take  action 
against  the  permit.  The  permittee  would 
be  given  the  opportunity  to  respond  to 
the  notice  of  alleged  violations  of  the 
terms  and  conditions  of  the  permit 
(§  222.9).  After  considering  all  of  the 
facts  presented,  the  authorized  officer 
would  decide  whether  a  permit  violation 
had  occurred  and  what,  if  any,  action 
against  the  permit  was  appropriate.  This 
decision  would  be  subject  to  review 
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under  the  Administrative  Appeal 
Regulations  of  the  Secretary  of 
Agriculture  (36  CFR  200,  Subpart  B). 

Section  222.6    Lower  Limit 

Presently  there  is  no  limit  on  how  few 
livestock  may  be  authorized  to  graze 
under  a  permit.  The  Agency's  cost,  on  an 
animal  basis,  of  administering  a  permit 
for  a  small  number  of  livestock  is 
prohibitive.  The  proposed  rule  would 
give  the  Forest  Service  the  authority  to 
establish  lower  limits  on  a  local  basis 
after  consultation  with  local  livestock 
producers.  Lower  limits  would  not  apply 
to  existing  permittees  or  to  applicants 
who  reside  on  ranch  or  agricultural 
lands  within  or  contiguous  to  National 
Forest  System  lands  and  other  lands 
under  Forest  Service  control  and  who 
distinctly  depend  on  these  lands  to 
support  animals  whose  products  are 
consumed  or  whose  services  are  used 
directly  by  the  family  of  the  resident. 

Section  222.7    Free  Use 

In  some  areas,  the  vegetation,  such  as 
chaparral,  is  managed  by  grazing 
hvestock.  Where  the  primary  land 
management  objective  is  to  manage 
vegetation  rather  than  to  produce 
livestock,  a  livestock  use  permit  may  be 
issued.  The  proposed  regulations,  at 
§  222.7(b)(3)(iv),  would  allow  the 
authorized  officer  discretion  to  issue 
free  hvestock  use  permits.  Where  such 
factors  as  location  or  quality  of  forage 
make  it  uneconomical  for  the  livestock 
operator  to  pay  a  fee,  this  is  a  cost- 
effective  way  to  manage  these  lands. 
The  existing  rule  does  not  permit  this 
option. 

Section  222.10    Cost  Recovery 

Pursuant  to  31  U.S.C.  9701,  it  is  the 
policy  of  the  Forest  Service  to  recover 
the  cost  of  providing  services  to  users 
who  seek  a  special  privilege  or  use, 
especially  when  costs  exceed  those 
normally  incurred  by  the  Agency. 
Therefore,  it  is  proposed  to  assess  a 
service  charge  to  recover  the 
administrative  and  clerical  costs  for 
processing  permit  actions  initiated  by  an 
existing  or  prospective  permittee.  The 
service  charge  would  reflect  the 
processing  costs  and  would  be  adjusted 
periodically  to  reflect  any  changes  in 
these  costs. 

Section  222.11    Range  Improvements  in 
the  East 

In  the  Eastern  half  of  the  United 
States,  National  Forest  land  has 
potential  to  be  used  for  livestock 
production  by  improving  the  condition 
of  the  soil,  water,  and  vegetation.  Such 
improvements  would  include,  but  not  be 
limited  to,  fences,  water  developments. 


seeding,  or  other  range  improvements. 
The  proposed  regulations  would  be 
revised  to  allow  an  authorized  officer, 
under  terms  of  a  permit,  to  require  a 
permittee  to  implement  specified 
structural  and  nonstructural  range 
improvement  programs,  where 
necessary  for  utilization  of  the  range 
resource  or  for  satisfactory  maintenance 
of  the  ecosystem.  In  determining  the 
grazing  fee  to  be  charged,  the  authorized 
officer  could,  where  appropriate,  credit 
the  permittee  for  expenditures  for 
specified  range  improvements.  The 
specifications  and  the  completion 
schedule  for  required  improvements 
would  be  a  part  of  the  grazing  permit 
and  approved  allotment  management 
plan. 

At  the  current  grazing  level,  range 
improvements  with  an  estimated  annual 
value  of  $100,000  could  be  accomplished. 
There  are  approximately  2,100,000  acres 
of  existing  range  or  pasture  land  within 
the  National  Forests  in  the  Eastern 
States.  Implementing  this  proposal  could 
possibly  affect  70.000  acres  of  this  range 
in  a  30-year  period. 

Grazing  Advisory  Boards.  The 
authority  for  Crazing  Advisory  Boards, 
established  under  the  Federal  Land 
Policy  and  Management  Act  of  1976, 
expired  December  31, 1985.  Thus,  the 
current  regulations  at  S  222.11 
concerning  Crazing  Advisory  Boards  are 
obsolete  and  are  proposed  to  be 
removed. 

The  Department  of  Agriculture  has 
authority,  under  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  1).  and  the 
implementing  regulation  at  41  CFR  Part 
101-6.10.  and  the  Food  and  Agriculture 
Act  of  1977  (7  U.S.C.  2281,  et  seq),  to 
establish  advisory  boards  reflecting  a 
variety  of  points  of  view  and  resource 
interests  to  advise  the  Forest  Service  on 
management  of  the  resources  of  the 
National  Forest  System  including  forage. 

In  addition  to  these  specific  changes, 
gender  specific  references  have  been 
identified  throughout  the  rule  and 
eliminated.  Wherever  possible,  the 
language — but  not  the  intended 
meaning — of  the  existing  rule  has  been 
revised  for  clarity  and  ease  of  reading; 
for  example,  text  written  in  passive 
voice  has  been  rewritten  in  active  voice 
whenever  possible.  In  addition,  the  rule 
would  be  reorganized  for  easier  use  by 
permit  holders  and  Agency  personnel. 
Under  the  proposal,  definitions  (now  in 
§  222.1)  would  be  revised  to  eliminate 
terms  with  commonly  understood 
meanings  as  well  as  those  terms  that  are 
better  understood  if  explained  in  the 
context  of  the  rule. 


Regulatory  Impact 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12291.  It  has  been  determined  that 
this  regulation  is  not  a  major  rule.  The 
regulation  is  procedural  and  will  have 
little  effect  on  the  economy. 

Small  Entity  Impact 

It  has  been  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Environmental  Impact 

Based  on  both  experience  and 
environmental  analysis,  this  proposed 
rule  will  have  no  significant  effect  on 
the  human  environment,  individually  or 
cumulatively.  Therefore,  it  is 
categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  an  environmental  impact 
statement  (40  CFR  1508.4).  These  are 
procedural  rules  governing  livestock 
grazing  and  use.  Authorized  officers 
carefully  plan  livestock  grazing  and  use 
at  the  local  level.  These  officers  conduct 
environmental  analysis  on  a  site  specific 
basis. 

Paperwork  Burden/Infonaation 
Collection 

The  proposed  regulations  would  not 
increase  the  paperwork  burden  on 
grazing  permittees  or  require  new 
information  requirements.  OMB  has 
approved  for  use  through  October  31, 
1989,  the  following  Forest  Service 
grazing-related  forms:  FS  2200-1. 
Refund,  Credit,  or  Transfer  Application; 
FS  2200-2,  Application  for  Temporary 
Crazing  Permit— Part  I;  FS  2200-12, 
Waiver  of  Term  Crazing  Permit;  FS 
2200-13,  Escrow  Waiver  of  Term 
Grazing  Permit  Privileges;  FS  2200-15, 
Application  and  Permit  for  Livestock 
Use;  FS  2200-16,  Application  for  Term 
Crazing  Permit;  and  FS  2200-17, 
Application  for  Term  Private  Land 
Crazing  Permit.  These  forms  have  been 
assigned  OMB  clearance  number 
0596-0003. 

List  of  Subjects  in  36  CFR  Part  222 

Crazing  lands.  Livestock,  National 
forests.  National  grasslands,  Range 
management.  Wildlife,  and  Wild  horses 
and  burros. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  it  is  proposed  to  revise 
Subpart  A  of  Part  222  of  Title  36  of  the 
Code  of  Federal  Regulations  to  read  as 
follows: 
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PART  222— RANGE  MANAGEMENT 

Subpart  A— Grazing  and  Livestock  Use  on 
tlie  Nationai  Forest  System 

Sec. 

222.1  Definitions. 

222.2  Allotments. 

222.3  General  provisions  applicable  to  all 
grazing  and  livestock  use  permits. 

222.4  General  qualification  requirements 
applicable  to  all  permits. 

222.5  Term  permits;  types  and  duration. 

222.6  Term  permits;  qualification  and  other 
requirements. 

222.7  Other  types  of  grazing  and  livestock 
use  permits. 

222.8  Reissuance  of  permits. 

222.9  Cancellation,  suspension,  and 
modification  of  permits. 

222.10  Permit  fees  and  charges. 

222.11  Range  improvements. 

222.12  Compensation  for  permittees'  interest 
in  range  improvements. 

222.13  Range  Betterment  Fund. 

222.14  Cooperative  management. 

222.15  Cooperation  in  other  grazing  matters. 

222.16  Information  collection  requirements. 
Authority:  7  U.S.C.  1011. 16  U.S.C.  472. 

16551, 16  U.S.C.  572, 16  U.S.C.  580g,  16  U.S.C. 
580h,  16  U.S.C.  5801, 16  U.S.C.  1600  et  seq.,  31 
U.S.C.  9701,  43  U.S.C.  1901-1903.  43  U.S.C 
1751-1752. 

Subpart  A— Grazing  and  Livestock  Use 
on  ttie  Natural  Forest  System 

§  222.1    Definitions. 

For  the  purposes  of  this  subpart — 

Business  concerns  or  individuals  are 
affiliates  of  a  permittee  if,  directly  or 
indirectly,  either  one  controls  or  has  the 
power  to  control  the  other,  or  a  third 
party  of  parties  controls  or  has  the 
power  to  control  both. 

An  allotment  is  a  designated  area  of 
land  available  for  livestock  grazing. 

An  allotment  management  plan  is  a 
document  that  specifies  the  actions  to 
be  taken  to  manage  and  protect  the 
range  resource  and  reach  a  given  set  of 
objectives. 

Base  property  is  land  and 
improvements  owned  and  used  by  the 
permittee  for  a  farm  or  ranch  operation 
and  specifically  designated  by  the 
permittee  in  order  to  qualify  for  a  term 
grazing  permit. 

Cancel  means  action  taken  to 
permanently  invalidate  a  term  grazing 
permit  in  whole  or  in  part. 

An  escrow  waiver  is  a  document  with 
specific  clauses,  executed  by  a 
permittee  who  mortgages  permitted 
livestock  or  base  property,  waiving 
certain  term  grazing  permit  privileges 
(except  the  privilege  of  continuing  to 
graze  livestock)  to  the  United  States 
(9  222.e(b)(3);  S  222.8(c]). 

Excess  Livestock  are  any  livestock 
owned  by  the  holder  of  a  Forest  Service 
grazing  permit,  are  a  part  of  the 
permittee's  herd  unit  associated  with 


assigned  allotments,  and  are  on 
National  Forest  System  lands  or  other 
lands  under  Forest  Service  control  in 
greater  numbers  or  at  times  or  places 
other  than  those  authorized. 

Grazing  Permit  is  any  Forest  Service 
document  authorizing  livestock  to  use 
National  Forest  System  lands  or  other 
lands  under  Forest  Service  control 
where  the  main  purpose  is  livestock 
production. 

Land  subject  to  livestock  grazing 
means  National  Forest  System  lands 
and  other  lands  under  Forest  Service 
control  within  established  allotments. 

Lands  within  National  Forests  in  the- 
16  contiguous  Western  States  means 
lands  within  a  designated  National 
Forest  and  in  the  States  of  Arizona, 
California,  Colorado,  Idaho,  Kansas, 
Montana,  Nebraska,  Nevada,  New 
Mexico,  North  Dakota,  Oklahoma, 
Oregon,  South  Dakota,  Utah, 
Washington,  and  Wyoming. 

Lands  within  the  National  Forests  in 
the  Eastern  States  are  National  Forest 
lands  not  in  the  16  contiguous  Western 
States  or  Alaska. 

Livestock  means  foraging  animals 
kept  or  raised  for  livestock  production, 
other  use,  or  pleasure. 

Livestock  Use  Permit  is  any  Forest 
Service  document  authorizing  livestock 
to  use  the  National  Forest  System  lands 
or  other  lands  under  Forest  Service 
control  where  the  primary  purpose  is 
other  than  livestock  production;  for 
example,  transportation  livestock. 

Modify  a  permit  means  to  change  the 
terms  and  conditions  of  an  issued 
permit. 

National  Forest  System  lands  are  the 
National  Forests,  National  Grasslands, 
Land  Utilization  Projects,  and  other 
lands,  waters,  or  interests  therein 
administered  by  the  Forest  Service  or 
designated  for  administration  through 
the  Forest  Service  as  a  part  of  the 
system  (16  U.S.C.  1609]. 

Other  lands  under  Forest  Service 
control  are  non-federal  public  or  private 
lands  over  which  the  Forest  Service  has 
been  given  control  through  lease, 
agreement,  waiver,  or  other  means. 

Permitted  livestock  are  livestock 
being  grazed  under  a  permit  or  those 
that  were  grazed  under  a  permit  during 
the  preceding  season,  including  offspring 
retained  for  herd  replacement. 

Range  betterment  means 
rehabilitation,  protection,  and 
improvement  of  National  Forest  System 
lands  and  other  lands  under  Forest 
Service  control  to  arrest  range 
deterioration  and  improve  the  condition 
of  the  vegetation  with  resulting  beneHts 
to  wildlife,  watershed  protection,  and 
livestock  production. 


Range  betterment  fund  means  the 
fund  established  by  Title  IV,  section 
401(b)(1)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1751).  Fifty  percent  of  all  monies 
received  by  the  United  States  as  fees  for 
grazing  livestock  on  the  National  Forests 
in  the  16  contiguous  Western  States  are 
credited  to  this  fund,  which  upon 
appropriation  by  Congress,  is  available 
for  range  rehabilitation,  protection,  and 
improvement. 

Range  Improvement  means  any 
activity  or  program  that  includes 
facilities  or  treatments  constructed, 
installed,  or  undertaken  for  the  purpose 
of  improving  the  range  resource  or  the 
management  of  livestock  and  includes 
the  following  types: 

(a)  Nonstructural  range  improvements 
are  those  treatments  undertaken  to 
improve  range  that  do  not  involve 
construction  of  improvements.  Examples 
include:  seeding,  controlling  undesirable 
vegetation  by  burning  or  spraying, 
mowing,  fertilization,  furrowing,  and 
similar  practices  relating  to  the 
vegetation  or  soil. 

(b)  Structural  range  improvements  are 
physical  facilities  or  structures  that  are 
constructed  or  installed  for  the  purpose 
of  improving  the  range,  facilitating  range 
management,  or  controlling  distribution 
and  movement  of  livestock.  Structural 
improvements  may  be  permanent  or 
temporary  and  include  such  items  as 
fences,  dams,  ponds,  pipelines,  wells, 
and  trails. 

(1)  Permanent  range  Improvements 
are  those  treatments  or  structures  that 
become  a  part  of  the  land,  such  as  dams, 
ponds,  pipelines,  wells,  fences,  trails, 
and  seedings. 

(2)  Temporary  range  improvements 
are  short-lived  or  portable  structures 
which  can  be  removed.  These  may 
include  such  items  as  troughs,  pumps, 
corrals,  and  portable  buildings. 

Transportation  livestock  refers  to 
livestock  used  as  pack  and  saddle  stock 
for  travel  on  National  Forest  Systems 
lands  and  other  lands  under  Forest 
Service  control. 

Unauthorized  use  rate  is  the  amount 
charged  for  excess  or  unauthorized 
livestock  use  (36  CFR  Part  222.50  and  36 
CFR  261.2). 

§222.2    Aiiotments. 

(a)  Allotment  Designation.  Authorized 
ofHcials  shall  designate  which  National 
Forest  System  lands  and  other  lands 
under  Forest  Service  control  are 
available  for  grazing.  When  approved 
by  the  landowner,  lessee,  or  cooperating 
agency,  allotments  may  include 
associated  private  and  other  public 
lands  in  order  to  form  logical  range 
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management  units  for  effective 
coordinated  resource  management. 

(b)  Allotment  Management  Plana— (1) 
Purpose  and  scope.  Allotment 
management  plans  shall  govern  the  use 
and  management  of  livestock  grazing  on 
forage  producing  National  Forest 
System  lands  and  other  lands  under 
Forest  Service  control.  Subject  to  the 
availability  of  appropriated  funds,  the 
Forest  Service  shall  develop  and 
implement  allotment  management  plans 
consistent  with  forest  land  and  resource 
management  plans  (38  CFR  Part  219) 
and  in  consultation,  cooperation,  and 
coordination  with  the  affected 
permittees,  associations,  landowners, 
and  other  interest  parties,  as  well  as 
appropriate  State  and  local  government 
agencies  administering  land  within  the 
area  covered. 

(2)  Content.  Allotment  management 
plans  shall: 

(i)  Prescribe  the  manner  in  and  extent 
to  which  livestock  operations  will  be 
conducted  in  order  to  meet  the  resource 
protection,  multiple  use,  sustained  yield, 
economic,  and  other  needs  and 
objectives  as  determined  for  the  lands 
involved;  and 

(ii)  Describe  the  type,  location, 
ownership,  and  general  specifications 
for  the  range  improvements  in  place  or 
to  be  installed  and  maintained  on  the 
lands  to  meet  the  livestock  grazing  and 
other  land  management  objectives;  and 

(iii)  Contain  such  other  provisions 
relating  to  livestock  grazing  and  other 
objectives  as  may  be  prescribed  by  the 
Chief  of  the  Forest  Service,  consistent 
with  applicable  law. 

(iv)  Be  updated  by  the  responsible 
Forest  officer  as  needed. 

§  222.3    General  provisions  applicat>le  to 
all  grazing  and  livestock  use  permits. 

(a)  Grazing  permits  and  livestock  use 
permits  are  a  privilege  which  convey  no 
right,  title,  or  interest  in  any  United 
States  lands  or  resources. 

(b)  All  livestock  use  of  National 
Forest  System  lands  and  other  lands 
under  Forest  Service  control  requires 
written  authorization  by  a  grazing  or 
livestock  use  permit  issued  by  an 
authorized  Forest  Service  officer,  except 
as  provided  for  in  S  222.7  of  this  subpart. 

(c)  The  authorized  Forest  Service 
officer  shall  prescribe  the  terms  and 
conditions  of  each  grazing  and  livestock 
use  permit  subject  to  other  applicable 
regulations  in  this  chapter,  applicable 
direction  issued  through  the  Forest 
Service  Directives  System  (36  CFR 
200.3),  forest  land  and  resource  plans  (36 
CFR  Pari  219),  and  allotment 
management  plans  (§  222.2(b]). 

(d)  Members  of  grazing  associations 
or  grazing  districts  to  which  the  Forest 


Service  has  issued  a  term  permit  must 
address  their  grievances  to  the 
association  or  district  in  accordance 
with  the  term  permit,  and  the  governing 
constitution  and  bylaws  of  the 
organization  |§S  222.5(a)(3)  and 
222.6|a|(l)|i|). 

(e)  Government  agencies  are  not 
eligible  to  receive  terms  or  temporary 
grazing  permits. 

S  222.4    General  qualification  requirements 
applicable  to  all  permits. 

(a)  An  authorized  officer  shall  issue  a 
grazing  permit  only  when  an  applicant 
satisfies  the  general  requirements  of  this 
section  and  any  special  qualifications 
required  for  the  particular  type  of  permit 
sought  (§  222.6). 

(b)  Permits  shall  be  issued  only  to 
private  entities  such  as  individuals, 
partnerships,  corporations,  associations 
and  organizations. 

(c)  The  applicant  and  any  affiliate(s), 
as  deHned  in  §  222.1  of  this  subpart, 
must  be  determined  to  have  a 
satisfactory  record  of  performance 
under  federal  grazing  permits  held. 

(1)  The  applicant  and  any  afniiate(8) 
must  be  determined  to  be  in  compliance 
at  the  time  of  application  and  permit 
issuance  with  the  terms  and  conditions 
of  any  existing  Forest  Service  or  other 
federal  grazing  permits  presently  held 
and  with  the  rules  and  regulations 
applicable  to  those  permits.  The 
authorized  officer  may  take  into 
consideration  circumstances  beyond  the 
control  of  the  applicant  or  affiliate  in 
determining  whether  an  applicant  and 
any  affiliates  are  in  compliance  with 
existing  permit  terms  and  conditions 
and  applicable  rules  and  regulations. 

(2)  Any  applicant  or  affiliate(s),  who 
has  had  any  Forest  Service  or  other 
federal  grazing  permit  canceled  for 
cause  within  the  past  36  calendar 
months,  shall  be  presumed  to  have  an 
unsatisfactory  performance  record, 
unless  the  authorized  officer  determines 
that  the  circumstances  were  properly 
beyond  the  permittee  or  affiliate's 
control  or  that  the  permittee  or  affiliate 
has  taken  appropriate  corrective  action. 

(d)  In  determining  whether  or  not 
affiliation  exists,  authorized  officers 
shall  consider  all  appropriate  factors, 
including,  but  not  limited  to,  common 
ownership,  common  management, 
identity  of  interests  among  family 
members  and  contractural  relationships. 

(e)  Applicants  must  submit  an 
application  and  any  other  information 
requested  by  the  authorized  officer  in 
order  to  determine  that  all  qualifications 
have  been  satisfied. 


§222.5    Term  permits;  types  and  duration. 

(a)  Types  of  permits.  The  following 
types  of  grazing  permits  offer  a  term  of 
up  to  10  years  and  priority  for  renewal 
at  the  end  of  the  term: 

(1)  A  term  grazing  permit  is  a  permit 
issued  to  qualified  applicants,  in 
accordance  with  §§  222.4  and  222.6  of 
this  subpart,  to  graze  livestock  on 
National  Forest  System  lands  and  other 
lands  under  Forest  Service  control. 

(i)  Term  grazing  permits  may  be 
issued  to  grazing  or  livestock 
associations  organized,  in  accordance 
with  S  222.14(a)  of  this  subpart,  to 
promote  cooperative  efforts  in 
management  of  National  Forest  System 
lands  and  other  lands  under  Forest 
Service  control. 

(ii)  Term  grazing  permits  with 
provisions  for  grazing  on-and-off  Forest 
Service  administered  lands  may  be 
issued  when  a  logical  grazing  area 
contains  both  lands  under  Forest 
Service  control  and  lands  controlled  by 
the  applicant. 

(iii)  Term  grazing  permits  may  be 
issued  to  applicants  interested  in 
developing  ranges  in  the  eastern 
National  Forest  System  lands  which 
have  not  been  previously  grazed  under 
permit. 

(2)  A  term  private  land  grazing  permit 
is  a  permit  issued  to  an  applicant  who 
controls  grazing  lands  adjacent  to 
National  Forest  System  lands  and  other 
lands  under  Forest  Service  control  and 
who  waives  exclusive  grazing  use  of 
these  lands  to  the  United  States  for  the 
full  period  the  permit  is  to  be  issued. 

(3)  h.  grazing  agreement  is  a  document 
authorizing  eligible  grazing  associations 
or  districts,  organized  under  State  law, 
to  graze  a  specified  amount  on  National 
Forests  System  lands  and  other  lands 
under  Forest  Service  control.  Grazing 
agreements  authorize  associations  or 
districts  to  issue  and  administer  grazing 
permits  subject  to  rules,  policies,  and 
procedures  established  by  the  Forest 
Service. 

(b)  Duration  of  term  grazing  permits. 
The  maximum  length  of  a  term  grazing 
permit  is  10  years. 

(1)  On  National  Forest  lands  in  the  16 
contiguous  Western  States,  the 
authorized  officer  shall  issue  permits  for 
a  the  full  10-year  period,  unless  the  land 
is  pending  disposal,  the  land  will  be 
devoted  to  other  uses  prior  to  the  end  of 
ten  years,  or  if  will  be  in  the  best 
interest  of  sound  land  management  to 
specify  a  shorter  term. 

(2)  On  all  other  National  Forest 
System  lands  and  other  lands  under 
Forest  Service  control,  consistent  with 
forest  plans  and  the  objectives  for  the 
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allobnent  the  authorized  officer  may 
issue  permits  for  10  years  or  less. 

(3)  The  term  of  a  grazing  agreement 
may  be  for  a  period  of  10  years  or  less. 

S  222.6    Tenn  permits;  qualification  and 
ottMf  rvquiramants. 

(a)  Qualification  requirements.  In 
addition  to  the  general  qualification 
requirements  applicable  to  all  permits 
(S  222.4).  applicants  for  term  permits 
must  meet  the  applicable  requirements 
of  items  (1H3)  of  this  paragraph. 

(1)  Except  as  otherwise  provided  in 
this  section  or  subsequent  direction 
issued  by  tfie  Chief  of  the  Forest 
Service,  the  applicant  for  a  term  grazing 
permit  mast  own  the  livestock  to  be 
grazed  under  permit.  The  applicant  must 
also  own  such  base  property  as  required 
by  the  Forest  Supervisor. 

(i)  Members  of  grazing  or  livestock 
associations  that  are  organized  in 
accordance  with  S  222.14(a)  of  this 
subpart  and  that  hold  term  grazing 
permits,  must  own  the  livestock  to  be 
grazed  under  their  individual  permits 
issued  by  the  associations.  The 
members  must  also  own  such  base 
property  as  required  by  the  Forest 
Supervisor. 

(ii)  AppUcants  for  term  grazing 
permits  with  on-and-off  provisions  must 
own  the  livestock  to  be  grazed  "on"  the 
portion  of  the  permit  covering  the  lands 
under  Forest  Service  control.  The 
applicants  must  also  own  such  base 
property  as  required  by  the  Forest 
Supervisor. 

(iii)  Applicants  of  term  permits  for 
developing  ranges  on  lands  within 
National  Forest  System  in  the  Eastern 
States  are  not  required  to  own  livestock 
or  base  property.  However,  when  these 
permits  expire,  these  permittees  will 
have  to  meet  the  requirements  in 
paragraph  (a)(1)  of  this  section  and 
§  222.4  of  this  subpart  to  qualify  for  a 
new  term  grazing  permit. 

(2)  Term  private  land  grazing  permits 
may  be  issued  to  applicants  who  control 
the  private  land  adjacent  to  National 
Forest  System  lands  and  other  lands 
under  Forest  Service  control.  The 
permittee  may  run  livestock  owned  by 
other  parties  under  the  permit. 

(3)  Grazing  Agreements  may  be  issued 
to  grazing  associations  or  grazing 
districts  organized  under  State  law.  The 
Forest  Supervisor  shall  determine  the 
livestock  ownership  and  base  property 
ownership  requirements  that  association 
or  district  member  must  meet 

(4)  A  term  grazing  permit  may  be 
issued  to  a  purchaser  for  permitted 
livestock  or  base  property,  if  the 
outstanding  permit  is  first  waived  to  the 
United  States  by  the  current  permittee 


and  the  purchaser  is  otherwise  eligible 
and  qualified. 

(b)  OU}er  requirements  for  term 
permits.  An  authorized  officer  may 
prescribe  other  requirements  for  term 
graziiig  permits  including,  but  not 
restricted  to,  the  following: 

(1)  Conditions  and  length  of  time  of 
nonuse; 

(2)  Limits  on  the  total  number  of 
permitted  livestock  including  upper 
limits,  exceptions  to  limits,  and  lower 
limits  for  new  applicants  not  qualifying 
for  a  permit  under  S  222.7(bK2)(i)  of  this 
subpart  and: 

(3)  Procedures  and  conditions  under 
which  an  escrow  waiver  of  a  term 
grazing  permit  may  be  executed  by  a 
permittee  and  confirmed  by  an 
authorized  officer  (9  222.8(c)). 

S222.7    OUMrtypMOfgraiingand 


An  authorized  officer  may  permit 
other  grazing  activities  and  livestock 
uses  of  a  short  duration  by  applicants 
who  meet  the  requirements  of  {  222.4  of 
this  subpart  as  follows: 

(a)  Temporary  grazing  permits  may  be 
issued  for  one  year  or  less  on  a  charge 
basis  to  authorize: 

(1)  Use  of  range  by  a  different 
permittee  when  an  authorized  officer 
suspends  a  term  grazing  permit 

(2)  Increased  number  of  livestock  to 
use  forage  created  by  unusually 
favorable  climatic  conditions. 

(3)  Use  of  forage  made  available 
because  a  permittee,  for  reasons  of 
personal  convenience,  has  exercised  the 
nonuse  provision  of  a  permit. 

(4)  Use  of  the  range  by  a  former 
permittee  who  desires  to  graze  livestock 
for  the  remainder  of  the  grazing  season 
when  all  of  the  following  conditions 
exist: 

(i)  The  base  property  has  been  sold, 
(ii)  The  term  permit  waived, 
(iii)  A  new  term  permit  issued, 
(iv)  And  the  new  permittee  does  not 
want  to  graze  livestock  that  season. 

(5)  Use  of  the  range  in  the  event  of 
drought  or  other  emergency  where  such 
use  would  not  result  in  permanent 
resource  damage. 

(b)  Livestock  use  permits  may  be 
issued  for  up  to  one  year,  for  a  charge  or 
fi'ee,  as  follows: 

(1)  Paid  permits  for. 

(i)  Transportation  livestock  to 
applicants  engaged  in  commercial 
packing,  dude  ranching  or  other 
commercial  enterprises,  such  as  mining, 
ranching,  and  logging  activities,  that 
involve  transportation  livestock. 

(ii)  Animals  used  to  breed  livestock 
permitted  to  graze  on  lands 
administered  by  the  Forest  Service. 

(2)  Free  permits  to: 


(i)  Persons  who  reside  on  ranch  or 
agricultural  lands  within  or  contiguous 
to  National  Forest  System  lands  and 
other  lands  under  Forest  Service  control 
for  up  to  10  head  of  livestock  whose 
products  are  consumed  or  whose 
services  are  used  directly  by  the  family 
of  the  resident  and  who  distinctly  need 
such  National  Forest  System  lands  and 
other  lands  under  Forest  Service  control 
to  support  such  animals. 

(ii)  Campers  and  travelers  for 
livestock  actually  used  during  the  period 
of  occupancy.  Such  use  may  be 
authorized  without  written  permit. 

(iii)  Cooperators  who  cleariy  need 
National  Forest  System  lands  and  other 
lands  under  Forest  Service  control  for 
horses,  mules,  or  burros  to  support 
research,  administration,  or  other  work 
being  conducted.  This  may  be 
authorized  without  written  permit. 

(3)  Paid  or  free  permits  for. 

(i)  Research  purposes  and 
administratives  studies. 

(ii)  Trailing  livestock  across  National 
Forest  System  Lands  and  other  lands 
under  Forest  Service  control. 

(iii)  Horses,  mules,  or  burros  to 
holders  of  grazing  permits  who  clearly 
need  National  Forest  System  lands  and 
other  lands  under  Forest  Service  control 
to  support  the  management  of  permitted 
livestock. 

(iv)  Livestock  use  where  the  primary 
objective  is  managing  vegetation. 

S  222.8    Raisstianc*  of  pannits. 

(a)  To  be  eligible  for  reissuance  of  a 
term  permit  holders  must  meet  the 
general  qualification  requirements  of 
§  222.4  of  this  subpart  as  well  as  all 
other  qualifications  for  the  particular 
permit  involved. 

(b)  Holders  of  term  permits  have  first 
priority  for  receipt  of  a  new  permit  at 
the  end  of  the  term  period,  if  they  are 
found  eligible  as  specified  in  paragraph 
(a)  of  this  section. 

(c)  Until  an  escrow  waiver  is  released, 
the  Forest  Service  recognizes  the  lender 
named  on  the  escrow  waiver  as  having 
the  first  priority  for  receipt  of  the  permit 
at  such  time  as  the  lender  acquires  title 
to  the  permitted  livestock  or  the  base 
property  listed  on  the  escrow  waiver.  If 
an  authorized  officer  cancels  a  permit 
because  of  a  violation  of  the  terms  and 
conditions  of  the  permit,  the  escrow 
waiver  is  also  canceled  and  the  lender 
has  no  priority  for  receipt  of  the  permit. 

(d)  Holders  of  temporary  grazing  and 
livestock  use  permits  as  described  in 

S  222.7  of  this  subpart  do  not  receive 
any  priority  for  reissuance  of  future 
permits. 
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§  222.9    Cancellation,  suspension,  and 
modification  of  permits. 

(a)  Authorized  officers  may  cancel 
grazing  and  livestock  use  authorizations 
in  whole  or  in  part  as  follows: 

(1)  Where  lands  grazed  under  the 
permit  are  to  be  devoted  to  another 
public  purpose  including  disposal.  In 
these  cases,  except  in  an  emergency,  the 
authorized  officer  must  give  the 
permittee  two  years  advance  notice  of 
the  intent  to  cancel. 

(2)  In  the  event  a  permittee: 

(i)  Refuses  to  accept  modification  of 
the  terms  and  conditions  of  an  existing 
permit. 

(ii)  Refuses  or  fails  to  comply  with 
qualification  requirements. 

(iii)  Waives  the  permit  back  to  the 
United  States. 

(iv)  Fails  to  resume  grazing  on  an 
allotted  range  after  exhausting  the 
maximum  period  of  time  approved  for 
nonuse. 

(v)  Chooses  to  dispose  of  all  or  part  of 
the  base  property  or  permitted  livestock, 
unless  under  approved  nonuse,  but  does 
not  choose  to  waive  the  term  permit. 
Under  these  circumstances,  the 
permittee  shall  be  given  one  year  from 
the  date  of  a  notice  issued  in  accordance 
with  paragraph  (c)  of  this  section  to 
reestablish  eligibility  before  an 
authorized  officer  cancels  the  permit. 

(3]  In  the  case  of  term  grazing 
association  permits  or  grazing 
agreements,  for  noncompliance  with 
Title  VI  of  the  Civil  Rights  Act  of  1964 
and  Department  of  Agriculture 
regulations  promulgated  thereunder. 

(b)  An  authorized  officer  shall  cancel 
or  suspend  a  permit  in  whole  or  in  part 
as  circumstances  require  if  a  permittee: 

(1)  Fails  to  pay  grazing  fees  within  the 
established  time  limit. 

(2)  Does  not  comply  with  terms  and 
conditions  in  the  grazing  permit  or  the 
regulations  of  the  Secretary  of 
Agriculture  on  which  the  permit  is 
based. 

(3)  Allows  excess  livestock  on 
National  Forest  System  lands  or  other 
lands  under  Forest  Service  control.  (See 
S  222.10(b)  of  this  subpart  for  charges  for 
excess  use.) 

(4)  Knowingly  and  willfully  makes  a 
false  statement  or  representation  in  the 
grazing  application  or  amendments 
thereto. 

(5)  Is  convicted  for  failing  to  comply 
with  Federal  laws  or  regulations  or  State 
laws  relating  to  protection  of  air,  water, 
soil,  and  vegetation;  fish,  vnldlife,  and 
other  environmental  values  when 
exercising  the  grazing  use  authorized  by 
the  permit. 

(c)  When  an  authorized  o^icer 
believes  that  a  violation  of  the  terms 
and  conditions  of  a  permit  has  occurred 


and  that  canceling  or  suspending  a 
permit  may  be  warranted  under 
paragraph  (a)  or  (b)  of  this  section,  the 
officer  shall  notify  the  permittee  of  the 
alleged  violation  and  that  the  officer  is 
considering  taking  action  against  the 
permit.  The  officer  shall  give  the 
permittee  the  opportunity  to  respond 
before  deciding  to  cancel  or  suspend  the 
permit  in  whole  or  in  part. 

(d)  An  authorized  officer  has  authority 
to  modify  the  terms  and  conditions  of  a 
permit  for  the  following  purposes: 

(1)  To  conform  to  current  situations 
brought  about  by  changes  in  law, 
regulation.  Executive  order, 
implementation  of  a  forest  land  and 
resource  management  plan  (36  CFR  Part 
219),  development  or  revision  of  an 
allotment  management  plan,  or  other 
resource  needs. 

(2)  To  alter  the  seasons  of  use, 
numbers,  kinds,  and  class  of  livestock 
allowed  or  the  allotment  to  be  used 
under  the  permit,  because  of  resource 
condition,  or  upon  permittee  request.  In 
this  case,  the  authorized  officer  shall 
give  a  permittee  one  year's  notice  of 
such  modifications  required  by  the 
Agency,  except  in  cases  of  emergency  or 
when  agreed  to  in  advance  and  in 
writing  by  the  permittee. 

(e)  In  order  to  update  terms  and 
conditions,  term  grazing  permits  may  be 
canceled  at  the  end  of  a  calendar  year. 
In  this  case,  the  new  permit  is  to  be 
reissued  to  the  existing  permit  holder  for 
a  new  term  of  10  years  on  National 
Forests  in  the  16  contiguous  Western 
States.  On  all  other  National  Forest 
System  lands  and  other  lands  under 
Forest  Service  control,  consistent  with 
forest  plans  and  the  objectives  for  the 
allotment,  the  authorized  officer  may 
reissue  these  permits  for  10  years  or 
less. 

S  222.10    Pennit  fees  and  cfiarges. 

(a)  Authorized  officers  shall  establish 
grazing  fees  and  livestock  use  fees  in 
accordance  with  the  rules  in  subpart  C 
of  this  part  and  §  222.11(d)  of  this 
subpart. 

(b)  Authorized  o^icers  shall  charge 
permittees  for  excess  livestock  use  at 
the  unauthorized  use  rate  established  in 
accordance  with  36  CFR  222.50. 

(c)  An  authorized  officer  shall  assess 
a  service  charge  to  recover  the 
administrative  and  clerical  costs  for 
processing  each  action  related  to  a 
permit  that  is  initiated  by  a  permittee  or 
applicant  or  that  results  from  permittee 
performance  or  conduct  under  an 
existing  permit.  Examples  of  permit 
processing  actions  that  would  require  a 
service  charge  are  applications,  waivers, 
escrow  waivers,  and  replacement  or 
supplemental  bills  for  collection.  Where 


processing  actions  are  initiated  by  an 
authorized  officer,  there  is  no  service 
charge.  Service  charge  assessments 
shall  be  adjusted  periodically  as  costs 
change. 

§  222. 1 1    Range  Improvements. 

(a)  An  authorized  officer  may  grant 
permission  to  individuals,  organizations, 
or  agencies  other  than  the  Forest  Service 
to  maintain  or  perform  work  on 
structural  and  nonstructural  range 
improvements  consistent  with  forest 
land  and  resource  management  plans 
and  allotment  management  plans. 

(b)  All  range  improvements  are 
subject  to  the  following  conditions: 

(1)  All  new  improvements  to  be  made 
by  permittees  shall  be  authorized  by 
permit  modification,  the  provisions  of 
which  become  a  part  of  the  grazing 
permit(s). 

(2)  Title  to  permanent  structural  range 
improvements  rests  in  the  United  States. 
Title  to  temporary  structural  range 
improvements  may  be  retained  by  the 
cooperator  or  permittee,  if  no  part  of  the 
cost  for  the  improvement  is  borne  by  the 
United  States. 

(3)  Title  to  nonstructural  range 
improvements  rests  in  the  United  States. 

(4)  Range  improvement  work 
performed  by  a  cooperator  or  permittee 
on  National  Forest  System  lands  and 
other  lands  under  Forest  Service  control 
does  not  confer  the  exclusive  right  to 
use  the  improvement  or  the  land 
influenced. 

(c)  An  authorized  officer  may,  under 
the  terms  of  a  permit,  require  a 
permittee  to  maintain  range 
improvements  on  National  Forest 
System  lands  and  other  lands  under 
Forest  Service  contorl  to  specified 
standards. 

(d)  Within  the  National  Forests  in  the 
Eastern  States,  an  authorized  officer 
may  require  a  permittee  to  implement, 
as  a  prerequisite  to  grazing,  specified 
range  improvements  when  necessary  for 
utilizing  the  grazing  resource  and 
maintaining  the  ecosystem  in 
satisfactory  condition.  The 
specifications  and  the  completion 
schedule  for  required  improvements  will 
be  a  part  of  the  grazing  permit  and 
approved  allotment  management  plan. 
Permittee  expenditures  for  such  required 
improvements  may,  at  the  discretion  of 
an  authorized  officer,  be  credited  in 
calculating  the  permittee's  grazing  fees 
upon  satisfactory  completion  of  the 
improvement. 

(e)  In  accordance  with  section  32(c), 
Title  III,  Bankhead  Jones  Farm  Tenant 
Act  (7  U.S.C.  1010-1012),  the  cost  to  a 
grazing  permittee  in  complying  with 
requirements  of  a  grazing  permit  or 
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agreement  may  be  considered  in 
determining  the  annual  grazing  fee  on 
National  Grasslands  or  Land  Utilization 
Projects  if  that  cost  has  not  ah-eady  been 
used  in  establishing  the  grazing  base 
value. 

§222.12    Compensation  for  perminees' 
Interest  in  range  improvements. 

(a)  Subject  to  the  availability  of 
appropriated  funds,  current  permittees 
shall  be  compensated  for  the  current 
value  of  any  authorized  permanent 
range  improvements  they  placed  or 
constructed  on  the  lands,  whenever  a 
term  permit  issued  for  grazing  livestock 
on  National  Forest  lands  in  the  16 
contiguous  Western  States  is  canceled, 
in  whole  or  in  part,  in  accordance  with 
§  222.9(a](l]  of  this  subpart.  In 
determining  the  current  value,  the 
Agency  shall  utilize  the  original 
permittee  investment  as  established  in 
the  authorizing  document  less  straight 
line  depreciation. 

(b)  A  permittee  who  waives  a  grazing 
permit  based  on  the  sale  of  base 
property  or  sale  of  permitted  livestock  is 
not  entitled  to  and  shall  not  receive  any 
compensation  under  this  section. 

(c)  If  a  permit  expires  and  is  not 
reissued,  no  compensation  will  be 
granted  for  range  improvements  to  the 
former  permittee  under  this  section. 

§  222.13    Range  Betterment  Fund. 

(a)  In  addition  to  range  development 
which  is  accomplished  through  other 
funds,  range  development  may  also  be 
accomphshed  under  the  provisions  of  43 
U.S.C.  1701  (note)  through  use  of  the 
appropriated  Range  Betterment  Fund. 
One-half  of  the  available  funds  shall  be 
expended  on  the  National  Forest  from 
which  they  were  derived.  The  remaining 
one-half  of  the  fund  is  to  be  allocated  for 
range  rehabihtation,  protection,  and 
improvements  on  National  Forest  lands 
within  the  Forest  Service  Region  where 
they  were  derived. 

(b)  During  the  planning  of  the  range 
improvement  program,  forest  officers 
shall  consult  with  a^ected  permittees 
and  other  interested  persons  or 
organizations. 

S  222.14    Cooperative  managemenL 

(a)  Cooperation  with  local  livestock 
or  grazing  associations. 

(1)  Authorized  officers  may  recognize, 
cooperate  with,  and  assist  local 
livestock  or  grazing  associations  in  the 
management  of  livestock  and  range 
resources  on  a  single  range  allotment, 
associated  groups  of  allotments,  or  other 
association-controlled  lands  on  which 
the  members'  livestock  are  permitted  to 
graze. 


(2)  To  qualify  for  cooperative 
management  with  the  Forest  Service, 
these  associations  must  provide  the 
means  for  their  members  to: 

[i)  Manage  their  permitted  livestock 
and  the  range  resources; 

(ii)  Meet  jointly  with  Forest  officers  to 
discuss  and  formulate  programs  for 
management  of  their  livestock  and  the 
range  resources; 

(iii]  Communicate  proposals,  issues, 
or  concerns  to  Forest  Service  officials 
through  their  designated  officers  or 
committees; 

(iv)  Share  costs  for  handling  of 
livestock,  construction,  and 
maintenance  of  range  improvements  or 
other  accepted  programs  deemed 
needed  for  proper  management  of  the 
permitted  livestock  and  range  resources; 
and 

(v)  Formulate  special  association  rules 
needed  to  ensure  proper  resource 
management. 

(3)  To  obtain  Forest  Service 
recognition,  local  livestock  or  grazing 
associations  must  meet  the  following 
requirements: 

(i)  A  majority  of  the  grazing 
permittees  on  the  allotments  involved 
must  be  members  of  the  association. 

(ii)  The  association's  activities  must 
be  governed  by  a  constitution  and 
bylaws  approved  by  the  authorized 
officer. 

(iii)  The  officers  of  the  association 
must  be  elected  by  a  majority  of  the 
association  members  or  of  a  quorum  as 
specified  by  the  association's 
constitution  and  bylaws. 

(iv)  The  officers,  other  than  secretary 
and  treasurer,  must  be  grazing 
permittees  on  the  allotments  involved. 

(4)  An  authorized  officer  may 
withdraw  recognition  of  an  association 
at  the  request  of  the  majority  of  the 
grazing  permittees  or  when  the 
association  is  inactive  and  does  not  hold 
an  annual  or  a  special  meeting  during  a 
12-month  period. 

(b)  Cooperation  with  national.  State, 
and  county  livestock  organizations. 
Authorized  officers  should  endeavor  to 
establish  and  maintain  close  working 
relationships  with  national  livestock 
organizations  who  have  an  interest  in 
the  administration  of  National  Forest 
System  lands  and  other  lands  under 
Forest  Service  control  and  should 
encourage  forest  officers  to  work 
cooperatively  with  State  and  county 
livestock  organizations  having  similar 
interests. 

(c)  Interagency  cooperation. 
Authorized  officers  may  cooperate  with 
other  Federal  agencies  that  have  an 
interest  in  management  of  the  range 
resource  on  public  or  private  lands. 


(d)  Cooperation  with  others.  The 
Forest  Service  may  cooperate  with  other 
agencies,  institutions,  organizations,  and 
individuals  having  an  interest  in 
improvement  of  range  management  on 
public  and  private  lands. 

§222.15    Cooperation  in  ottier  grazing 
matters. 

(a)  Insofar  as  the  programs  and 
responsibilities  of  other  agencies  and 
units  of  government  involve  grazing 
upon  National  Forest  System  lands  and 
other  lands  under  Forest  Service  control 
or  the  livestock  which  graze  thereupon, 
the  Forest  Service  will  cooperate  with: 

(1)  State,  county,  and  Federal  agencies 
in  the  application  and  enforcement  of  all 
laws  and  regulations  relating  to 
hvestock  diseases,  sanitation,  and 
noxious  farm  weeds. 

(2)  The  Animal  and  Plant  Health 
Inspection  Service  and  other  Federal  or 
State  agencies  and  institutions  in 
surveillance  of  pesticide  application 
programs;  and 

(3)  State  cattle  and  sheep  sanitary  or 
brand  boards  in  control  of  estray  and 
unbranded  livestock,  to  the  extent  such 
cooperation  does  not  conflict  with  the 
Wild  Free-Roaming  Horse  and  Burro  Act 
of  December  15, 1971. 

(b)  Subject  to  the  availability  of 
appropriated  funds,  the  Forest  Service 
will  cooperate  with  county  or  other  local 
weed  control  districts  in  analyzing 
noxious  farm  weed  problems  and 
developing  control  programs  for  areas  of 
which  the  National  Forest  System  lands 
and  other  lands  under  Forest  Service 
control  are  a  part. 

§  222. 16    Information  collection 
requirements. 

Requirements  of  this  Subpart  are 
administered  through  the  following 
forms  which  have  been  assigned  OMB 
clearance  number  0596-0003: 

(a)  A  person  or  entity  desiring  to 
apply  for  a  grazing  permit  or  livestock 
use  permit  must  complete  one  of  the 
following  application  forms  to  be 
considered: 

(1)  FS  2200-2.  Application  for 
Temporary  Grazing  Permit — Part  I. 

(2)  FS  2200-15,  Application  and  Permit 
for  Livestock  Use. 

(3)  FS  2200-16,  Application  for  Term 
Grazing  Permit 

(4)  FS  2200-17,  Application  for  Term 
Private  Land  Grazing  Permit. 

(b)  A  permittee  desiring  a  refund, 
credit,  or  transfer  of  grazing  fees  must 
complete  Form  FS  2200-1,  Refund, 
Credit,  or  Transfer  Application. 

(c)  A  permittee  desiring  to  waive  a 
term  permit  back  to  the  Forest  Service 
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must  complete  Form  FS  2200-12,  Waiver 
of  Term  Grazing  Permit. 

(d)  A  permittee  desiring  to  have  the 
Forest  Service  hold  a  term  grazing 
permit  in  escrow  in  favor  of  a  lending 
institution  must  complete  Form  FS  2200- 
13,  Escrow  Waiver  of  Term  Grazing 
Permit  Privileges. 

Date:  August  10, 1988. 
F.  Dale  Robertson, 
Chief. 
[FR  Doc.  88-18460  Filed  8-15-68:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Vocational  and  AduK 
Education 

National  Adult  Education  Discretionary 
Program 

agency:  Department  of  Education. 

action:  Notice  of  Final  Priorities  and 
Selection  Criterion  for  Fiscal  Year  1988. 

summary:  The  U.S.  Secretary  of 
Education  (Secretary]  establishes 
absolute  priorities  for  the  fiscal  year 
1988  grant  competition  under  the 
National  Adult  Education  Discretionary 
Program.  Under  the  priorities,  funds  are 
reserved  for  applied  research  and 
evaluation  projects  focusing  on 
instructional  approaches  to  adult  basic 
education.  The  Secretary  also  uses  a 
new  criterion,  evaluation  plan,  to  he 
used  in  evaluating  applications 
submitted  for  this  competition. 

EFFECTIVE  DATE:  These  priorities  and 
selection  criterion  take  effect  either  45 
days  after  publication  in  the  Federal 
Register  or  later  if  the  Congress  takes 
certain  adjournments.  If  you  want  to 
know  the  effective  date  of  these 
priorities  and  selection  criterion,  call  or 
write  the  Department  of  Education 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  F.  DiCola,  National  Projects 
Branch,  Division  of  Innovation  and 
Development,  Office  of  Vocational  and 
Adult  Education  (Room  519,  Reporters 
Building],  400  Maryland  Avenue.  SW., 
Washington,  DC  20202-5516.  Telephone 
(202]  732-2359. 

SUPPLEMENTARY  INFORMATION: 

Program  Information 

Instructional  approaches  used  in  adult 
basic  education  programs  vary 
according  to  State  or  local  policy, 
teacher  preference,  or  student  goals. 
Instruction  may  be  offered  in  classroom 
settings,  small  group  sessions,  or  on  an 
individualized  basis.  Although  many 
adult  basic  education  programs  use 
traditional  print-based  materials,  more 
and  more  programs  are  using  various 
kinds  of  technology  ranging  from 
computer-assisted  instruction  to 
education  at  a  distance,  such  as 


instruction  via  interactive  television  or 
satellite. 

Some  instructional  approaches  to 
adult  basic  education  appear  to  work 
well  with  particular  groups  of  adults  but 
less  well  with  other  groups.  For 
example,  some  instructional  approaches 
seem  to  be  more  effective  with  urban- 
based  populations  while  others  appear 
to  work  better  with  rural  populations. 
The  effectiveness  of  other  instructional 
approaches  seems  to  vary  on  the  basis 
of  socioeconomic  factors.  Several  States 
have  taken  steps  to  determine  which 
instructional  approaches  work  best  with 
particular  types  of  adults.  In  conjunction 
with  these  efforts,  a  number  of  projects 
funded  under  section  310  of  the  Adult 
Education  Act  (State-administered 
Special  Experimental  Demonstration 
Projects  and  Teacher  Training)  have 
developed  instructional  techniques  that 
have  proven  successful  for  the  groups 
for  whom  they  were  designed.  Little 
research  has  yet  been  conducted, 
however,  on  why  a  particular  approach 
to  adult  basic  instruction  has  had 
positive  results  with  a  particular 
segment  of  the  adult  population.  Results 
of  research  projects  addressing  the 
priorities  in  this  notice  should  provide 
information  needed  for  determining 
which  adult  basic  education 
instructional  approaches  enhance 
learning  for  different  groups  of  adults. 

For  additional  information  on  projects 
funded  under  section  310,  a  fact  sheet 
has  been  included  as  part  of  the 
application  package  for  this  program. 
Also  included  in  the  application  package 
is  a  list  of  State  Directors  of  Adult 
Education,  whom  prospective  applicants 
can  contact  for  specific  information 
about  and  comments  on  section  310 
projects,  particularly  those  deemed 
suitable  for  replication. 

A  "Notice  of  Proposed  Priorities  and 
Selection  Criterion  for  Fiscal  Year  1988" 
was  published  in  the  Federal  Register  on 
April  1, 1988  (53  FR  10804]  describing  the 
proposed  priorities  and  selection 
criterion  and  requesting  public 
comment.  No  comments  were  received 
suggesting  changes  to  this  notice. 

Priorities 

In  accordance  with  34  CFR 
75.105(c)(3),  the  Secretary  establishes 
absolute  priorities  by  reserving  funds 


under  the  National  Adult  Education 
Discretionary  Program  in  fiscal  year 
1988  for  projects  that — 

(1)  Develop  and  evaluate  instructional 
approaches,  especially  those  using 
educational  technology  and  computer 
software;  or 

(2)  Replicate  projects  funded  under 
section  310  of  the  Adult  Education  Act 
using  a  research  design  that  will 
determine  which  instructional 
approaches  work  best  with  various 
groups  of  adults.  Applicants  electing  to 
replicate  section  310  projects  are 
required  to  obtain  and  submit,  along 
with  their  application,  comments  from 
the  appropriate  State  Office  of  Adult 
Education  indicating  that  the  section  310 
project  is  worthy  of  replication. 

Criteria  for  Evaluating  ApplicatioDS 

The  Secretary  uses  the  selection 
criteria  in  34  CFR  431.31  (a),  (b),  (c),  (e), 
(f),  and  (g),  and,  for  this  competition 
only,  the  Secretary  also  uses  the 
following  criterion: 

Evaluation  Plan  (20  points). 

The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  evaluation  plan  for  the  project, 
including  the  extent  to  which — 

(1)  The  applicant's  methods  of 
evaluation  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(2)  The  applicant  provides — 

(i)  A  clear  and  specific  description  of 
the  instructional  approach,  including  the 
reasons  for  its  selection; 

(ii)  A  clear  identification  of  the 
population  groups  to  be  served  by  the 
instructional  approach,  including  size, 
characteristics,  and  methods  of 
recruitment  and  selection; 

(iii)  The  estimated  costs  per  student  of 
the  instructional  approach;  and 

(iv)  A  complete  description  of  the 
measures  and  standards  of  comparison 
to  be  used  in  evaluating  the 
effectiveness  of  the  instructional 
approach. 

(Authority:  20  U.S.C.  1207a) 

Dated:  fuly  5, 1988. 
William  J.  Bennett, 

Secretary  of  Education. 

[FR  Doc.  88-18525  Filed  8-15-68;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Perkins  Loan  (Formerly  Ttie  National 
Direct  Student  Loan),  College  Work- 
Study,  And  Supplemental  Educational 
Opportunity  Grant  Programs 

agency:  Department  of  Education. 
action:  Notice  of  Closing  Date  for  Filing 
the  Fiscal  Operations  Report  and 
Application  to  Participate  in  the  Perkins 
Loan,  College  Work-Study  (CWS).  and 
Supplemental  Educational  Opportunity 
Grant  (SEOC)  Programs. 

SUMMARY:  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  institution  to  apply  for 
fiscal  year  189  funds — for  use  in  the 
1989-90  award  year — under  the  Perkins 
Loan,  CWS  and  SEOG  programs.  Under 
these  programs,  the  Secretary  allocates 
funds  to  institutions  for  students  who 
need  financial  aid  to  meet  the  costs  of 
postsecondary  education.  An  institution 
is  not  required  to  establish  eligibility 
prior  to  applying  for  funds.  Institutions 
will  be  notified  of  the  closing  date  for 
establishing  institutional  eligibility  to 
participate  in  the  Perkins  Loan,  CWS 
and  SEOG  programs  through  a  separate 
notice  in  the  Federal  Register. 

The  Secretary  further  gives  notice  that 
an  institution  that  had  a  Perkins  Loan 
fund  or  expended  CWS  or  SEOG  funds 
during  the  1987-88  award  year  is 
required  to  report  its  program 
expenditures  as  of  June  30, 1988,  to  the 
Secretary. 

The  Perkins  Loan,  CWS,  and  SEOG 
programs  are  authorized  by  Parts  E,  C, 
and  Part  A  Subpart  2,  respectively,  of 
title  IV  of  the  Higher  Education  Act  of 
1965,  as  amended. 

(20  U.S.C.  1087aa-1087ii:  42  U.S.C.  2751- 
2756b:  and  20  U.S.C.  1070t)-1070b-3.) 

Closing  Date:  An  institution  may 
choose  to  submit  its  1987-88  Fiscal 
Operations  Report  and  the  1989-90 
Application  to  Participate  in  the  Perkins 
Loan,  College  Work-Study  and 
Supplemental  Educational  Opportunity 
Grant  Programs  (FISAP-ED  FORM  646- 
1;  OMB  No.  1840-0073)  by— 

(1)  Submitting  the  completed  data 
cells  on  the  paper  form  (ED  Form  646-1); 

(2)  Submitting  the  completed  data 
cells  on  a  data  diskette  provided  by  the 
Department: 

(3)  Creating  a  tape  from  data  stored  in 
a  pre-defined  format  on  a  mainframe 
computer,  anJ  submitting  that  tape;  or 

(4)  Transmitting  the  data  from  a 
personal  or  mainframe  computer 
through  a  modem. 


To  ensure  consideration  for  1989-90 
funds: 

(1)  An  institution  that  chooses  to  send 
a  paper  FISAP  must  submit  it  by 
September  16, 1988. 

(2)  An  institution  that  chooses  to  send 
an  electronic  FISAP  either  by  mailing  or 
hand-delivering  a  data  diskette  or  tape, 
or  by  modem,  must  submit  it  by 
September  30. 1988. 

FISAPs  Delivered  by  Mail:  A  nSAP 
(ED  Form  646-1)  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Office  of  Student  Financial 
Assistance.  Division  of  Program 
Operations  and  Systems.  Campus-Based 
Programs  Branch,  400  Maryland  Avenue 
SW.,  (Room  4621,  Regional  Office 
Building  3),  Washington.  DC  20202. 

A  diskette  or  tape  containing  FISAP 
data  must  be  addressed  to  Electronic 
FISAP.  c/o  Data  Transformation 
Corporation.  8121  Georgia  Avenue — 
Suite  300,  Silver  Spring.  Maryland  20910. 

An  institution  must  show  proof  of 
mailing  its  FISAP.  Proof  of  mailing 
consists  of  one  of  the  following:  (1)  A 
legible  mail  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal 
Service,  (2)  a  legibly  dated  U.S.  Postal 
Service  postmark,  (3)  a  dated  shipping 
label,  invoice,  or  receipt  from  a 
commercial  carrier,  or  (4)  any  other 
proof  of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 

If  a  FISAP  is  sent  through  the  U.S. 
Postal  Service,  the  Secretary  does  not 
accept  either  of  the  following  as  proof  of 
mailing:  (1)  A  private  metered  postmark, 
or  (2)  a  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service.  An  institution 
should  note  that  the  U.S.  Postal  Service 
does  not  uniformly  provide  a  dated 
postmark.  Before  relying  on  this  method, 
an  institution  should  check  with  its  local 
post  office.  An  institution  is  encouraged 
to  use  certified  or  at  least  first-class 
mail. 

FISAPs  Delivered  by  Hand:  A  HSAP 
that  is  hand  delivered  must  be  taken  to 
the  U.S.  Department  of  Education,  Office 
of  Student  Financial  Assistance, 
Division  of  Program  Operations  and 
Systems,  Campus-Based  Programs 
Branch,  7th  and  D  Streets,  SW..  Room 
4621,  Regional  Office  Building  3, 
Washington,  DC  20202. 

A  diskette  or  tape  containing  FISAP 
data  must  be  taken  to  Electronic  FISAP, 
c/o  Data  Transformation  Corporation, 
8121  Georgia  Avenue— Suite  300,  Silver 
Spring,  Maryland  20910. 

Hand-delivered  FISAPs,  diskettes,  or 
tapes  will  be  accepted  between  8:00  a.m. 
and  4:30  p.m.  daily  (Washington,  DC 
time],  except  Saturdays,  Sundays  and 
Federal  holidays.  A  FISAP  that  is  hand- 


delivered  will  not  be  accepted  after  4:30 
p.m.  on  the  closing  date. 

FISAPs  Delivered  Electronically:  A 
FISAP  that  is  delivered  electronically 
must  be  transmitted  by  either  a  personal 
or  mainframe  computer  to  the  host  ED 
computer  using  a  modem.  In  addition, 
one  original  completed  signature  page 
and  two  copies  of  the  completed 
signature  page  from  ED  Form  646-1  must 
be  submitted  under  separate  cover  to 
Electronic  FISAP,  c/o  Data 
Transformation  Corporation,  8121 
Georgia  Avenue — Suite  300,  Silver 
Spring.  Maryland  20910  by  September 
30. 1988. 

FISAP  Information:  FISAPs  were 
mailed  by  the  program  office  in  mid-July. 
An  institution  must  prepare  and  submit 
its  FISAP  in  accordance  with  the 
instructions  included  in  the  package. 

The  program  information  package  is 
intended  to  aid  applicants  in  applying 
for  assistance  under  these  programs. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirements  beyond  those  specifically 
imposed  under  the  statute  and 
regulations  governing  the  programs. 

Applicable  Regulations:  The  following 
regulations  are  applicable  to  these 
programs: 

Perkins  Loan— 34  CFR  Parts  674  and  668. 
College  Work-Study— 34  CFR  Parts  675 

and  668. 
Supplemental  Educational  Opportunity 

Grant- 34  CFR  Parts  676  and  668. 

Further  Information:  For  further 
information  or  to  request  a  FISAP 
contact  Ms.  Gloria  Easter.  Chief. 
Financial  Management  Section.  Division 
of  Program  Operations  and  Systems. 
Office  of  Student  Financial  Assistance, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  (Room  4621, 
ROB-3,  Washington.  DC.  20202. 
Telephone  (202)  732-3758). 

(20  U.S.C.  1087aa  et  seq.:  42  U.S.C.  2751  et 

seg.:  and  20  U.S.C.  1070b  et  seq.] 

(Catalog  of  Federal  Domestic  Assistance  Nos. 

84.038,  Peri<ins  Loan  Program;  84.033,  College 

Work-Study  Program;  and  84.007, 

Supplemental  Educational  Opportunity  Grant 

Program) 

Dated:  August  2,  1988. 

Kenneth  D.  Whitehead, 

Acting  Assjslaiit  Secretary  for  Postsecondary 
Education. 

[FT^  Doc.  88-18526  Filed  8-15-88;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

August  1.  198«. 

This  report  is  submitted  in  fulfillment 
of  the  requirements  of  section  1014(e)  of 
the  Impoundment  Control  Act  of  1974 
(Pub.  L.  93-344).  Section  1014(e)  provides 
for  a  monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to  the 
Congress. 

This  report  gives  the  status  as  of 
August  1, 1988  of  22  deferrals  contained 


in  the  four  special  messages  of  FY  1988. 
There  have  been  no  rescissions 
proposed.  These  messages  were 
transmitted  to  the  Congress  on  October 
1  and  29, 1987,  February  19,  and  July  29, 
1988. 

Rescissions  (Table  A  and  Attachment 
A) 

As  of  August  1, 1988,  there  were  no 
rescission  proposals  pending  before  the 
Congress. 

Deferrals  (Table  B  and  Attachment  B) 

As  of  August  1, 1988,  $5,149.9  million 
in  budget  authority  was  being  deferred 
from  obligation.  Attachment  B  shows 
the  history  and  status  of  each  deferral 
reported  during  FY  1988. 


Information  from  Special  Messages 

The  special  messages  containing 
information  on  the  deferrals  covered  by 
this  cumulative  report  are  printed  in  the 
Federal  Registers  listed  below. 

Vol.  52,  FR  p.  37739.  Thursday,  October 

8, 1987 
Vol.  52,  FR  p.  42400,  Wednesday, 

November  4, 1987 
Vol.  53,  FR  p.  6734,  Wednesday,  March 

2,1988 
Vol.  53,  FR  p.  29418,  Thursday,  August  4. 

1988 
|oe  Wright, 
Acting  Director. 
BUXING  CODE  31 1(H>1-M 
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TABLE  A 
STATUS  OF  1988  RESCISSIONS 


Amount 
(In  millions 
of  dollars) 

Rescissions  proposed  by  the  President 0 

Accepted  by  the  Congress ® 

Rejected  by  the  Congress 0 

Pending  before  the  Congress 0 

****************************** 

TABLE  B 
STATUS  OF  1988  DEFERRALS 

Amount 
(In  millions 
of  dollars) 

Deferrals  proposed  by  the  President 9,311.6 

Routine  Executive  releases  through  August  1,  1988    -4,161.7 
(OMB/Agency  releases  of  $4,186.0  million  and 
cumulative  adjustments  of  $24.3  million) 

Overturned  by  the  Congress ^ 

Currently  before  the  Congress 5,149.9 
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See  also  Army  Department;  Engineers  Corps 
RULES 

Civilian  equal  employment  opportunity  program.  30990 
Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS); 

Prevailing  charges;  update,  30994 
Organization,  functions,  and  authority  delegations: 

Assistant  Secretary  of  Defense  (Public  Affairs),  30998 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Examination  of  records,  31280 
NOTICES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 

Prevailing  charges;  update,  31078 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance; 
Abtex,  Inc.,  et  al.,  31118 

A.O.  Smith  Electrical  Products  Div.  et  al.,  31119 
Hallden  Machine  Co.  et  al.,  31119 

Energy  Department 

See  also  Conservation  and  Renewable  Energy  Office; 

Federal  Energy  Regulatory  Commission 
NOTICES 
Grants  and  cooperative  agreement  awards; 

University  of  Massachusetts,  31080 

University  of  North  Dakota  et  al.,  31081 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.; 
New  Hanover  and  Brunswick  Counties,  NC,  31080 
Upper  Bayou  Teche,  LA,  31079 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Kentucky,  30998 
Hazardous  waste; 
Land  disposal  restrictions — 
First  third  wastes,  31138 
Hazardous  waste  program  authorizations; 

Mississippi,  31000 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities; 
Montmorillonite-type  clay  treated  with 
polytetrafluoroethylene,  30999 
Toxic  substances; 
Premanufacture  notices,  exemption  applications,  etc.; 
processing  fees,  31248 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Missouri,  31049 


IV 


Federal  Register  /  Vol.  53.  No.  159  /  Wednesday,  August  17,  1988  /  Contents 


Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Ethyl  3-methyl-4-(methylthio)  phenyl  (1-methylethyl) 

phosphoramidate,  31049 
N-(mercaptomethyl)  phthalimide  S-(0,0-dimethyl 
phosphorodithioate,  31051 
Water  pollution  control: 
Ocean  dumping;  site  designations — 
Los  Angeles  Long  Beach  offshore,  CA,  31052 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

31096 
Committees;  establishment,  renewal,  termination,  etc.: 

Scientific  Advisory  Panel;  nominations,  31096 
Meetings: 

State-FIFRA  Issues  Research  and  Evaluation  Group,  31100 
Pesticide  programs: 
Confidential  business  information  and  data  transfer  to 

contractors,  31101 
Special  review — 
Linuron.  31262 
Water  pollution  control; 
Clean  Water  Act  Class  I  and  II  administrative  penalty 
assessments.  31099.  31100 
(3  documents) 

Export  Administration  Bureau 

See  also  International  Trade  Administration 
NOTICES 
Meetings: 
Military  Critical  Technologies  List  Implementation 
Technical  Advisory  Committee.  31075 

Farmers  Home  Administration 

NOTICES 

Intergovernmental  review  of  agency  programs  and 
activities,  31075 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Airbus  Industrie.  30975 
Boeing.  30976.  30979,  30981 

(3  documents) 
British  Aerospace.  30977.  30982 

(2  documents) 
DeHavilland.  30978 
PROPOSED  RULES 
Airworthiness  directives: 
Boeing.  31012.  31016 

(2  documents) 
Pratt  &  Whitney,  31015 
Jet  routes,  31018,  31019 

(2  documents) 
NOTICES 

Aging  airplanes  conference  report;  availability,  31134 
Meetings: 
Aeronautics  Radio  Technical  Commission.  31134 

Federal  Bureau  of  Investigation 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Uniform  Crime  Reporting  Advisory  Policy  Board,  31116 

Federal  Emergency  Management  Agency 

PROPOSED  RULES 

Flood  elevation  determinations: 
California  et  al.,  31057 


Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Public  Utility  Regulatory  Policies  Act: 

Small  power  production  and  cogenerating  facilities; 
criteria  and  procedures  for  obtaining  benefits.  31021 
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Natural  gas  certificate  filings: 

Indeck  Gas  Supply  Corp.  et  al,  31082 
Natural  Gas  Policy  Act: 

Self-implementing  transactions,  31087 
Applications,  hearings,  determinations,  etc.: 

Carnegie  Natural  Gas  Co.,  31086 

Colorado  Interstate  Gas  Co.,  31087 

Freeport  Interstate  Pipeline  Co..  31087 

Northwest  Pipeline  Corp..  31095 

Paiute  Pipeline  Co..  31095 

Valero  Interstate  Transmission  Co.,  31095 

Woods  Petroleum  Corp.,  31096 

Federal  Reserve  System 
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Meetings;  Sunshine  Act,  31136 

Federal  Trade  Commission 

PROPOSED  RULES 

Prohibited  trade  practices: 
Montgomery  Ward  &  Co.,  Inc.,  31019 

Food  and  Drug  Administration 
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Human  drugs: 

Stomach  acidifier  drug  products  (OTC),  31270 
NOTICES 
Human  drugs: 
International  drug  scheduling — 
Benzodiazepine  and  controlled  substances  analog 
drugs,  31101 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Examination  of  records,  31280 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health  Resources  and 
Services  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Preventive  medicine  residency  training  programs,  31103 

Housing  and  Urban  Development  Department 

RULES 

Community  development  block  grants: 

Relocation,  displacement  and  acquisition,  31234 
Public  and  Indian  housing: 

Demolition  or  disposition  of  public  housing  projects,  30984 

Loan  forgiveness;  policy  statement.  31274 
PROPOSED  RULES 
Community  development  block  grants: 

Community  development  work  study  program,  31224 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

31104 
Grants;  availability,  etc.: 
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Public  and  Indian  housing — 
Public  housing  child  care  demonstration  program,  31256 
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Interior  Department 

See  also  Land  Management  Bureau;  Minerals  Management 
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See  also  Export  Administration  Bureau 
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Export  trade  certiHcates  of  review,  31076 

Applications,  hearings,  determinations,  etc.: 

Texas  A&M  Research  Foundation,  31077 
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International  Trade  Commission 
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chargers,  31112 
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Small  aluminum  flashlights  and  components,  31114 

(2  documents) 
Thermostatically  controlled  appliance  plugs  and  internal 

probe  thermostats  from  Taiwan,  31115 
Uruguay;  service  sector  profiles  and  barriers  to  trade  in 
services,  31111 

/ 
Justice  Department 
See  also  Federal  Bureau  of  Investigation 
RULES 

Organization,  functions,  and  authority  delegations: 
INTERPOL;  Management  Policy  Group,  309^ 

Lat>or  Department 

See  also  Employment  and  Training  Administration;  Mine 

Safety  and  Health  Administration;  Pension  and  Welfare 

Benefits  Administration 
NOTICES 
Agency  information  collection  activities  under  0MB  review, 

31116,  31117 

(2  documents] 
Meetings: 
Trade  Negotiations  and  Trade  Pohcy  Labor  Advisory 
Committee,  31118 

Land  Management  Bureau 
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Forest  management: 

Salvage  timber;  contract  extension,  31001 
Recreation  management: 

Off-road  vehicles;  clarifying  amendments,  31002 
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Forest  management: 
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Alaska  Native  claims  selection: 
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San  Rafael  Resource  Area,  UT,  31107 
Realty  actions;  sales,  leases,  etc.: 

California,  31106 


Idaho,  31107 
Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Broken  Heart  Coal  Co.,  31120 
Camp  Bird  Venture,  31120 
Eastern  Coal  Corp.,  31120 
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NOTICES 

Agency  information  collection  activities  under  OMB  review, 
31108 
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PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
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Agency  records  schedules;  availability,  31124 
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NOTICES 
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31125 

National  Highway  Traffic  Safety  Administration 
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Lamps,  reflective  devices,  and  associated  equipment — 
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National  Mediation  Board 

NOTICES 

Meetings;  Sunshine  Act,  31136 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Foreign  fishing — 

Pacific  coast  groundfish,  31009 
Gulf  of  Alaska  groundfish,  31010 
High  seas  salmon  off  Alaska,  31010 

National  Part(  Service 

NOTICES 

Concession  contract  negotiations: 
Clyde,  Inc.,  31108 
Ellis  Island,  Statue  of  Liberty  National  Monument,  NY; 

restaurant  and  gift  shop  facilities,  31109 
Smilowitz,  Francis,  31109 
Teroro,  Inc.,  31109 
Westerman,  Llewellyn,  31109 
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Meetings: 
Cape  Cod  National  Seashore  Advisory  Commission,  31110 
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awards;  science,  technology,  and  society  studies, 
31126 

Nuclear  Regulatory  Commission 
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Applications,  hearings,  determinations,  etc.: 
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NOTICES 
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Pension  Mortgage  Trust  Program  et  al.,  31122 

Personnel  Management  Office 

PROPOSED  RULES 

Excepted  service: 
Agreements  between  agencies  employing  mentally 
retarded;  requirements,  31012 

Public  Health  Service 

See  Food  and  Drug  Administration;  Health  Resources  and 
Services  Administration 

Saint  Lawrence  Seaway  Development  Corporation 
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Advisory  Board,  31134 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Philadelphia  Stock  Exchange,  Inc.,  31129 
Applications,  hearings,  determinations,  etc.: 
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Small  Business  Administration 
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Applications,  hearings,  determinations,  etc.: 
Banc  One  Venture  Corp.,  31132 

State  Department 

NOTICES 
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force,  31132 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 
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Lawrence  Seaway  Development  Corporation 

RULES 

Acquisition  regulations: 
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This   section   of  the  FEDERAL  REGISTER 
contains  regulatory  ckx:uments  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  tn 
the  Code  of  Federal  Regulations,  which  Is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariceting  Service 

7  CFR  Parts  915  and  944 
[Docket  No.  AMS-FV-88-067] 

Avocados  Grown  in  South  Florida  and 
Imported  Avocados;  Maturity 
Requirement  Changes 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  The  Department  is  adopting 
without  modification  as  a  final  rule  the 
provisions  of  an  interim  final  rule  which 
changed  the  minimum  maturity 
requirements  currently  in  effect  on  a 
continuous  basis  for  shipments  of  fresh 
avocados  grown  in  South  Florida,  and 
for  avocados  imported  into  the  United 
States.  The  interim  final  rule  changed 
the  maturity  shipping  schedules  for  the 
Pinkerton  and  Reed  varieties  of 
avocados,  added  the  Buccaneer  variety 
to  the  schedule,  and  deleted  the  Day 
variety  from  the  schedule.  That  rule  also 
made  changes  in  the  maturity  schedule 
in  Table  I  of  the  regulation  to 
synchronize  it  with  the  1988-89  calendar 
years.  These  changes  were  designed  to 
promote  orderly  marketing  conditions 
for  avocados  in  the  interest  of  producers 
and  consumers,  and  to  provide  fresh 
markets  with  mature  fruit  to  create  and 
maintain  consumer  satisfaction  and 
sales. 

EFFECTIVE  DATES:  Section  915.332  is 
adopted  as  a  final  rule  effective  August 
17, 1988.  This  section  is  applicable  to 
avocados  imported  into  the  United 
States  under  §  944.31  as  of  August  22, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  D.  Rasmussen,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 


Box  96456,  Room  2525-S.  Washington, 
DC  20250,  telephone  (202)  475-3918. 
SUPPL£MENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  No.  915,  as  amended  (7  CFR  Part 
915),  regulating  the  handling  of 
avocados  grown  in  South  Florida.  This 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1,  and 
has  been  determined  to  be  a  "non- 
major"  rule  under  the  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  [RFA),  the 
Administrator  of  the  Agricultiu-al 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
section  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibihty. 

There  are  an  estimated  34  handlers  of 
Florida  avocados  subject  to  regulation 
under  the  marketing  order  for  avocados 
grown  in  South  Florida,  and  an 
estimated  20  importers  who  import 
avocados  into  the  United  States.  In 
addition,  there  are  approximately  300 
avocado  producers  in  South  Florida. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  agricultural  services  firms  are 
defined  as  those  whose  gross  aimual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers,  importers,  and 
producers  may  be  classified  as  small 
entities. 

An  interim  final  rule  amending 
§  915.332  Florida  avocado  maturity 
regulation  was  issued  May  31, 1988,  and 
published  in  the  Federal  Register  (53  FR 
20601,  June  6, 1988).  Section  915.332 
specifies  continuous  maturity 
requirements  for  fresh  shipments  of 
avocados  grown  in  South  Florida.  The 


maturity  requirements  are  in  terms  of 
color  for  certain  varieties  which  turn  red 
or  purple  when  mature,  and  in  terms  of 
minimum  weights  or  diameters  for 
specified  time  periods  during  the 
shipping  season  for  some  60  varieties 
and  two  seedling  types  of  avocados 
grown  in  Florida.  The  time  periods  are 
for  seven-day  increments,  beginning  on 
Monday  of  each  week  and  ending  on 
Sunday. 

The  interim  final  rule  changed  the 
maturity  shipping  schedule  and 
minimum  weight  and  diameter 
requirements  for  the  Pinkerton  and  Reed 
varieties  of  avocados  based  on  maturity 
test  data  developed  last  season.  That 
rule  also  added  the  Buccaneer  variety  to 
the  maturity  shipping  schedule,  and 
deleted  the  Day  variety  from  the 
schedule,  based  on  shipping  data 
developed  last  season  for  all  varieties. 
Such  data  shows  that  a  new  variety,  the 
Buccaneer,  was  shipped  for  the  first 
time  last  season,  while  the  Day  variety 
was  not  shipped.  In  addition,  that  rule 
made  necessary  changes  in  the  effective 
periods  specified  in  Table  I  of  the 
maturity  regulation  to  synchronize  these 
periods  with  the  1988-89  calendar  years. 

The  changes  in  the  maturity 
requirements  applicable  to  Florida 
avocado  shipments  were  unanimously 
recommended  by  the  Avocado 
Administrative  Committee.  The 
committee  works  with  the  Department 
in  administering  the  marketing 
agreement  and  order  program. 

The  committee  meets  prior  to  and 
during  each  season  to  consider 
recommendations  for  modification, 
suspension,  or  termination  of  the 
regulatory  requirements  for  Florida 
avocados.  Committee  meetings  are  open 
to  the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  information 
submitted  by  the  committee  and  other 
available  information,  and  determines 
whether  modification,  suspension,  or 
termination  of  the  regulatory 
requirements  would  tend  to  effectuate 
the  declared  policy  of  the  Act. 

The  current  minimum  maturity 
requirements  applicable  to  fresh 
shipments  of  avocados  grown  in  South 
Florida  and  imported  avocados  have 
been  in  effect  on  a  continuous  basis 
since  the  1987-88  season.  The  maturity 
requirements  for  Florida  avocados  are 
intended  to  prevent  the  shipment  of 
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immature  avocados,  to  improve  buyer 
confidence  in  the  maricetplace,  and  to 
foster  increased  consumption.  Similar 
maturity  requirements  have  been  issued 
each  year  over  the  past  several  seasons, 
and  Florida  avocado  producers  and 
handlers  have  found  such  requirements 
beneHcial  in  the  successful  marketing  of 
their  avocado  crops. 

The  minimum  weight  and  diameter 
maturity  requirements  are  used 
primarily  during  the  first  part  of  the 
harvest  season  for  each  variety  to  make 
sure  that  the  avocados  are  sufficiently 
mature  to  complete  the  ripening  process 
prior  to  shipment  Another  maturity 
requirement  based  on  the  skin  color  of 
the  fruit  is  also  used  to  determine 
maturity  for  certain  varieties  of 
avocados  which  turn  red  or  purple  when 
mature.  The  maturity  requirements  are 
designed  to  make  sure  that  all  shipments 
of  Florida  avocados  are  mature,  so  as  to 
provide  consumer  satisfaction  essential 
for  the  successful  marketing  of  the  crop, 
and  to  provide  the  trade  and  consumers 
with  an  adequate  supply  of  mature 
avocados  in  the  interest  of  producers 
and  consumers. 

Some  Florida  avocado  shipments  are 
exempt  from  the  maturity  requirements. 
Handlers  may  ship  up  to  55  pounds  of 
avocados  during  any  one  day  under  a 
minimum  quantity  exemption,  and  may 
make  gift  shipments  of  up  to  20  pounds 
of  avocados  in  individually  addressed 
containers.  Also,  avocados  utilized  in 
commercial  processing  are  not  covered 
by  the  maturity  requirements. 

Fresh  Florida  avocado  shipments  are 
projected  at  1,200,000  bushels  (55 
pounds  net  weight)  for  the  1988-89 
season,  compared  with  fresh  shipments 
of  1,129.587  bushels  shipped  in  1987-a8, 
956.217  bushels  in  1986-87,  and  1,110,130 
bushels  in  1985-86.  Florida  avocados  are 
shipped  every  month  of  the  year.  The 
new  season  normally  begins  with  light 
shipments  of  early  varieties  in  late  May 
or  early  June,  with  heavy  shipments 
following  in  late  June  or  early  July. 
Florida  avocados  compete  primarily 
with  avocados  produced  in  California, 
with  estimated  shipments  of  about 
9,000,000  bushels  during  the  1987-88 
season.  Avocados  imported  into  the 
United  States  amounted  to  about  287,000 
bushels  in  1987. 

A  minimum  grade  requirement  of  U.S. 
No.  2  is  also  currently  in  effect  on  a 
continuous  basis  for  Florida  avocados 
under  §  915.306  (7  CFR  Part  915). 

Section  8e  of  the  Act  (7  U.S.C.  608e-l) 
requires  that  whenever  specified 
commodities,  including  avocados,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  into 
the  United  States  must  meet  the  same  or 
comparable  grade,  size,  quality,  or 


maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodity.  Since  this  action  continues 
the  changed  maturity  requirements  for 
domestically  produced  avocados,  the 
changed  requirements  are  also 
continued  for  imported  avocados. 

Avocado  import  maturity 
requirements  are  specified  in  §  944.31  (7 
CFR  Part  944).  That  section  establishes 
comparable  maturity  requirements  for 
avocados  imported  into  the  United 
States,  based  on  the  maturity 
requirements  specified  in  §  915.332  for 
avocados  grown  in  Florida.  Comparable 
requirements  may  be  issued  upon  not 
less  than  three  days  notice  whenever 
the  Secretary  determines  that  the 
application  of  restrictions  under  a 
marketing  order  to  an  imported 
commodity  is  not  practicable  because  of 
variations  in  characteristics  between  the 
imported  and  domestic  commodity. 

Avocado  import  grade  requirements 
are  currently  in  effect  on  a  continuous 
basis  under  §  944.28  (7  CFR  Part  944). 
Such  grade  requirements  specify  that  all 
avocados  imported  into  the  United 
States  must  grade  at  least  U.S.  No.  2, 
which  requires  that  the  avocados  be 
mature. 

The  avocado  maturity  and  grade 
import  regulations  both  contain  an 
exemption  provision  'vhich  permits 
persons  to  import  up  to  55  pounds  of 
avocados  exempt  from  such  import 
requirements. 

The  maturity  requirements,  specified 
herein,  reflect  the  committee's  and  the 
Department's  appraisal  of  the  need  to 
change  the  maturity  requirements 
applicable  to  domestic  and  import 
shipments  of  avocados. 

Therefore,  the  Department's  view  is 
that  changing  the  maturity  regulations 
would  not  adversely  impact  growers, 
handlers,  and  importers.  The  application 
of  the  maturity  requirements  to  both 
Florida  and  imported  avocados  over  the 
past  several  years  have  helped  to  assure 
that  only  mature  avocados  were  shipped 
to  fresh  markets.  The  committee 
continues  to  believe  that  the  maturity 
requirements  for  Florida  avocados  are 
needed  to  improve  grower  returns. 
Although  compliance  with  these 
maturity  requirements  would  affect 
costs  to  handlers  and  importers,  these 
costs  appear  to  be  significantly  offset 
when  compared  to  the  potential  benefits 
of  assuring  the  trade  and  consumers  of 
mature  avocados. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 


recommendations  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  the  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  found 
that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (!) 
Avocado  handlers  are  aware  of  these 
changed  maturity  requirements,  which 
were  unanimously  recommended  by  the 
committee  at  a  public  meeting;  (2)  this 
action  continues,  unchanged,  maturity 
requirements  currently  in  effect  for 
Florida  avocados  and  handlers  would 
need  no  additional  time  to  continue 
operating  in  accordance  with  such 
requirements;  (3)  shipment  of  the  1988- 
89  season  Florida  avocado  crop  is 
currently  underway;  (4)  the  avocado 
import  requirements  are  mandatory 
under  section  8e  of  the  Act;  (5)  the 
interm  final  rule  provided  a  30-day 
comment  period,  and  no  comments  were 
received;  and  (6)  no  useful  purpose 
would  be  served  by  delaying  the 
effective  date  until  30  days  after 
publication. 

List  of  Subjects 

7  CFR  Part  915 

Marketing  agreements  and  orders. 
Avocados,  Florida. 

7  CFn  Part  944 

Food  grades  and  standards.  Imports, 
Avocados. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  action 
pertaining  to  7  CFR  Parts  915  and  944  is 
taken: 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Parts  915  and  944  continues  to  read  as 
follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Accordingly,  the  interim  final  rule 
amending  §  915.332,  which  was 
published  in  the  Federal  Register  (53  FR 
20601,  June  8, 1988),  is  adopted  as  a  final 
rule  without  change. 

3.  This  section  is  applicable  to 
avocados  imported  into  the  United 
States  under  §  944.31  as  of  August  22. 
1968. 

Dated:  August  11, 1988. 
Robert  C.  Keeney. 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

[FR  Doc.  88-18516  Filed  &-1&-68;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  88-NM-98-AO:  Amdt  3»-5998] 

Airworthiness  Directives:  Airbus 
Industrie  Model  A300  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Airbus  Industrie  Model 
A300  series  airplanes,  except  for  the 
Model  A300-600,  which  requires  certain 
changes  to  the  procedures  in  the 
Airplane  Flight  Manual  (AFM)  related  to 
operation  of  the  emergency  lighting 
system.  This  amendment  is  prompted  by 
pilot  reports  that  the  emergency  lighting 
system  does  not  illuminate  with  loss  of 
AC  power,  and  that  the  AFM  does  not 
contain  compensating  procedures  which 
would  ensure  that  the  lights  would  be 
turned  on  by  the  flight  crew  prior  to  the 
need  for  an  emergency  evacuation.  This 
condition,  if  not  corrected,  could  result 
in  the  lack  of  emergency  lighting  for 
evacuation  of  the  airplane's  occupants 
in  an  emergency  when  the  airplane's 
normal  AC  power  is  interrupted. 
EFFEC-nvE  date:  September  2. 1988. 
addresses:  The  applicable  service 
information  may  be  obtained  from 
Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat,  31700 
Blagnac,  France.  This  information  may 
be  examined  at  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACr. 
Ms.  Armella  Donnelly.  Standardization 
Branch,  ANM-113;  telephone  (206]  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  The 

Direction  Generale  de  L'Aviation 
(DGAC),  which  is  the  airworthiness 
authority  of  France,  has  notified  the 
FAA  of  an  unsafe  condition  which  may 
exist  on  Model  A300  series  airplanes, 
excluding  the  Model  A30G-600,  relating 
to  the  operation  of  the  emergency 
lighting  system.  There  have  been  pilot 
reports  that,  during  a  check  of  the 
emergency  lighting  system,  the  lights  did 
not  illuiiiinate  with  loss  of  AC  power, 
and  the  Airplane  Flight  Manual  (AFM) 
did  not  contain  compensating 


procudures  which  would  ensure  that  the 
lights  would  be  turned  on  by  the  flight 
crew  prior  to  an  emergency  evacuation. 
[Federal  Aviation  Regulation  (FAR) 
§  25,812  requires  that  the  emergency 
lighting  system  illuminate  upon  loss  of 
the  airplane's  normal  electrical  power, 
or  that  procedures  exist  which  will 
ensure  that  emergency  lighting  is 
provided  without  the  need  for  crew 
action  during  an  emergency  evacuation.] 
This  condition,  if  not  corrected,  could 
result  in  the  lack  of  emergency  lighting 
during  an  evacuation  when  the 
airplane's  normal  AC  power  is 
interrupted. 

The  FAA  has  determined  that  the 
operational  procedures  in  the  AFM  must 
be  revised  to  require  that: 

a.  The  MIN  CABIN  LT  selector,  if 
installed,  be  in  the  "ON  "  position  for 
taxi,  takeoff,  landing,  and  ditching.  This 
will  ensure  that  the  cabin  overhead  exit 
lighting  is  provided  for  emergency 
evacuation  independent  of  any  further 
crew  action,  but  does  not  provide  for 
illumination  of  the  floor  proximity 
lighting. 

b.  The  EMER  EXIT  LT  selector  be 
switched  to  the  "ON"  position  by  the 
flight  crew  for  emergency  evacuation. 
This  will  provide  for  illumination  of  the 
floor  proximity  lighting,  but  requires 
crew  action  when  conducting  an 
emergency  evacuation.  The  EMER  EXIT 
LT  selector  cannot  be  switched  on 
earlier  since  the  battery  which  powers 
the  system  only  has  the  capacity  to 
provide  illumination  for  approximately 
13  minutes. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  the  same  type 
design  registered  in  the  United  States, 
this  AD  requires  revising  the  AFM  to 
ensure  cabin  illumination  will  be 
provided  for  an  emergency  evacuation. 
This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking  pursuant  to  this  subject. 

Since  a  condition  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301.  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 


subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulator^-  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979].  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
■  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Fart  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13]  as 
follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authorit>':  49  U.S.C.  1354(a].  1421  and  1423; 
49  U.S.C.  106(s)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [  Amended  1 

2.  By  adding  the  following  new 
airworthiness  directive: 

Airbus  Industrie:  Applies  to  Model  A300 
series  airplanes,  excluding  the  Model 
A300-600.  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  the  possibility  that  the 
emergency  lighting  will  not  be  provided  to  the 
airplanes  occupants  for  evacuation  when  the 
airplanes  normal  AC  power  is  interrupted. 
accomplish  the  following. 

A.  Within  10  days  after  the  effective  date 
of  this  AD.  the  following  procedures  must  be 
applied  and  a  copy  of  this  AD  or  the  changes 
indicated  below  must  be  inserted  in  the 
appropridle  Section  of  the  Airplane  Flight 
Manual  (AFM).  as  indicated  below: 

1.  This  sentence  is  to  be  inserted  facing  3- 
02-00  page  11: 
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■■EMERGENCY  PROCEDURES— DITCHING 

When  ditching,  the  MIN  CABIN  LT  selector 
(if  installed)  must  be  switched  ON". 

2.  This  sentence  is  to  be  inserted  facing  3- 
02-00  page  12: 

"EMERGENCY  PROCEDURES- 
EMERGENCY  EVACUATION 

When  the  procedure  EMERGENCY 
EVACUATION  is  applied,  the  EMER  EXIT  LT 
selector  must  be  selected  'ON'  after  parking 
brake  is  ON". 

3.  This  sentence  is  to  be  inserted  facing  4- 
03-00  page  1: 

"NORMAL  PROCEDURES— TAXI 

Prior  to  push  back,  the  MIN  CABIN  LT 
selector  (if  installed)  must  be  switched  'ON' 
and  remain  ON  until  gear  retraction." 

4.  This  sentence  is  to  be  inserted  facing  4- 
0^-00  page  4: 

"NORMAL  PROCEDURES— LANDING 

Before  landing,  the  MIN  C.\BIN  LT  selector 
(if  installed)  must  be  switched  'ON'  and 
should  remain  ON  until  engine  shutdown  or 
until  parked." 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Operations 
Inspector  (POI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modificatillns  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Airbus  Industrie.  Airbus 
Support  Division,  Avenue  Didier  Daurat, 
31700  Blagnac,  France.  This  information 
may  be  examined  at  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

This  amendment  becomes  effective 
September  2, 1988. 

Issued  in  Washington,  DC,  on  August  8. 
1988. 
Thomas  E.  McSweeny, 

Acting  Director.  Office  of  Airworthiness. 
|FR  Doc.  88-18542  Filed  8-16-88;  8:45  am] 

BILUNG  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  87-NM-01-AD;  Amdt  39-5996] 

Airworthiness  Directives:  Boeing 
iModei  737-200  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  which  requires  the 
modification  of  the  autopilot  flight 
control  computers  (FCC)  and  autopilot 
mode  control  panel  (MCP).  This 
amendment  is  prompted  by  reports  of 
Boeing  Model  737-200  series  airplanes 
(equipped  with  Sperry  Model  SP-177 
autopilots)  having  reported  occurrences 
of  non-selected  changes  in  Altitude 
(ALT).  Indicated  Airspeed/Mach  (IAS/ 
MACH)  and/or  Vertical  Speed  (V/S) 
display  window  values  on  the  autopilot 
mode  control  panel.  This  condition,  if 
not  corrected,  could  result  in  the 
airplane  flying  at  an  unassigned  altitude. 
EFFECTIVE  DATE:  September  23. 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707.  Seattle.  Washington  98124;  and 
Honeywell  Incorporated.  Sperry 
Commercial  Flight  Systems  Group,  P.O. 
Box  21111.  Phoenix.  Arizona.  85036. 
Attn:  Customer  Services.  Air  Transport 
Systems  Division.  This  information  may 
be  examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Alvin  Habbestad,  Systems  and 
Equipment  Branch.  ANM-130S,  Seattle 
Aircraft  Certification  Office;  telephone 
(206)  431-1942.  Mailing  address:  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway.  South,  C-68966. 
Seattle.  Washington  98168. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
replacement  or  modification  of  the  FCC 
and  MCP  on  certain  Boeing  Model  737- 
200  series  airplanes,  was  published  as  a 
Supplemental  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  on  April  29, 1988  (53  FR  25406). 
That  action  amended  an  earlier  NPRM, 
published  in  the  Federal  Register  on 
February  19, 19«7  (52  FR  5140).  to  specify 
different,  improved  replacement  parts 
and  modification  units,  and  to  reflect 
different  revisions  of  the  applicable 


service  bulletins.  The  requirement  to 
install  these  improved  parts  and  units 
was  necessary,  since  those  called  out  in 
the  original  NPRM  proved  to  be 
inadequate  in  eliminating  the  unsafe 
condition  addressed  in  this  AD  action. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  the  single 
comment  received  in  response  to  the 
Supplemental  NPRM. 

The  commenter,  the  Air  Transport 
Association  (ATA)  of  America, 
expressed  concern  that  its  operators 
who  have  already  modified  the  subject 
units  in  accordance  with  earlier  service 
bulletin  releases  will  be  required  to 
modify  the  units  again.  Since  the 
modification  will  be  accomplished  by 
the  manufacturer,  the  ATA  requested 
that  FAA  verify  that  the  manufacturer's 
modification  schedule  is  compatible 
with  the  proposed  compliance  period. 
The  FAA  has  been  advised  by  Sperry 
Corporation  that  modification  of  the 
fleet  can  be  accomplished  in  a  timely 
manner  in  accordance  with  the 
compliance  time  required  by  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  67  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  5  manhours 
per  airplane  to  replace  the  units  or  24 
manhours  per  airplane  to  modify  the 
affected  components;  and  that  the 
average  labor  cost  will  be  $40  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $13,400  to 
replace  the  units,  or  $64,320  to  modify 
the  affected  components. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  impHcations  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  major  under  Executive 
Order  12291  or  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  rule, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
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substantial  number  of  small  entities 
because  few,  if  any.  Boeing  Model  737 
series  airplanes  are  operated  by  small 
entities.  A  final  evaluation  has  been 
prepared  for  this  regulation  and  has 
been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft, 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-*49, 
lanuary  12, 1983);  and  14  CFR  11.89. 

S  39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applied  to  Model  737-200  series 
airplanes,  equipped  with  Sperry  Model 
SP177  autopilot  flight  control  computers 
(FCC)  and  mode  control  panels  (MCP).  as 
listed  in  Boeing  Service  Bulletin  737- 
22A1090,  Revision  1,  dated  February  25, 
1988,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  non-selected  changes  in 
airplane  Altitude  (ALT),  Indicated  Airspeed/ 
Mach  (lAS/MACH)  and/or  Verticial  Speed 
(V/S)  display  windows  on  the  autopilot  mode 
control  panel,  accomplish  the  following: 

A.  Within  one  year  after  the  effective  date 
of  this  AD,  accomplish  either  of  the  following: 

1.  Install  improved  FCC  and  MCP 
described  in  Boeing  Service  Bulletin  737- 
22A1090,  Revision  1,  dated  February  25, 1988; 
or 

2.  Modify  the  FCC  and  MCP  in  accordance 
with  Honeywell  Service  Bulletins  A21-1141- 
162,  dated  November  20, 1987,  and  21A-1141- 
163  dated  February  19, 1988. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  compliance  time,  which 
provide  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Avionics  Inspector 
(PAI),  who  may  add  any  comments  and  then 
send  it  to  the  Manager,  Seattle  Aircraft 
Certification  Office. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 


manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124;  and  the  Honeywell 
Corporation,  Sperry  Commercial  Flight 
Systems  Group,  P.O.  Box  21111.  Phoenix. 
Arizona  85036.  Attn:  Customer  Services. 
Air  Transport  Systems  Division.  These 
documents  may  be  examined  at  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  at  the  Seatde  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

This  amendment  becomes  effective 
September  23, 1988. 

Issued  in  Washington,  DC,  on  August  8, 
1988. 

Hiomas  E.  McSweeny, 

Acting  Director,  Office  of  Airworthiness. 
[FR  Doc.  88-18546  Filed  8-16-88;  8:45  am] 

BILUNG  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  88-CE-10-AD;  Amendment  39- 
6000] 

Airworttiiness  Directives;  Britisti 
Aerospace  (BAe)  PLC,  Jetstream 
Modei  3101  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  certain  BAe  Jetstream 
Model  3101  (includes  Model  3100) 
airplanes,  which  requires  an  initial 
inspection  of  the  essential  busbar  to 
determine  if  adequate  clearance  exists 
to  prevent  arcing  to  surroimding 
structure,  and  modification  to  remedy 
the  inadequate  clearance.  This  action  is 
the  result  of  an  FAA  review  of  a  report 
of  arcing  and  the  subsequent  issuance  of 
a  mandatory  Alert  Service  Bulletin  by 
the  foreign  airworthiness  authority.  The 
actions  specified  in  this  AD  will  prevent 
arcing,  and  possible  loss  of  essential  bus 
services  during  critical  phases  of  flight. 
EFFECTIVE  DATE:  September  16, 1988. 

Compliance:  Required  within  the  next 
100  hours  time-in-service  after  the 
effective  date  of  this  AD  unless  already 
accomplished. 

ADDRESSES:  BAe  Alert  Service  Bulletin 
(ASB)  Jetstream  24-A-JM7631.  dated 
September  10. 1987,  applicable  to  this 
AD  may  be  obtained  from  British 
Aerospace.  Technical  Librarian.  Post 
Office  Box  17414.  Dulles  International 
Airport.  Washington,  DC  20041; 
Telephone  (703)  435-9100.  This 
information  may  also  be  examined  at 
the  Rules  Docket,  FAA.  Office  of  the 


Regional  Counsel,  Room  1558,  601  East 
12th  Street,  Kansas  City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Ted  Ebina,  Brussels  Aircraft 
Certification  Staff,  AEU-100,  Europe. 
Africa  and  Middle  East  Office,  FAA,  c/o 
American  Embassy,  1000  Brussels. 
Belgium;  Telephone  513.38.30;  or  Mr. 
John  P.  Dow.  Sr..  FAA,  ACE-109,  601 
East  12th  Street,  Kansas  City,  Missouri 
64106;  Telephone  (816)  426-6932. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  an  initial  inspection  of  the 
essential  busbar  to  determine  if 
adequate  clearance  exists  to  prevent 
arcing  to  surrounding  structure,  and 
modification  to  remedy  the  inadequate 
clearance  on  certain  BAe  Jetstream 
Model  3101  (includes  Model  3100) 
airplanes  was  published  in  the  Federal 
Register  on  April  11. 1988  (53  FR  11871). 
The  proposal  resulted  from  a  report  by  a 
Jetstream  Series  3100  airplane  operator 
of  arcing  between  the  terminal  of  a 
cable  and  an  adjacent  busbar  mounting 
bracket  on  the  lefthand  bulkhead  at 
fuselage  station  130.  Consequently, 
British  Aerospace  issued  Notice  to 
Operators  No.  J  31-24-2  to  advise 
operators  of  this  situation  and  provide  a 
suitable  interim  rectification  action.  This 
was  followed  by  issuance  of  ASB 
Jetstream  24-A-JM7631,  dated 
September  10, 1987,  which  describes  an 
initial  inspection  of  the  terminal  area  to 
ensure  adequate  clearance  exists 
between  the  terminal  tag  of  a  cable  and 
an  adjacent  structure.  This  inspection 
allows  continued  operation,  and 
describes  remedial  action  to  provide 
adequate  clearance  if  it  does  not  exist. 

The  Civil  Aviation  Authority  (CAA)  of 
the  United  Kingdom  (UK),  which  has 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  the  UK,  classified  this  Alert 
Service  Bulletin  and  the  actions 
recommended  therein  by  the 
manufacturer  as  mandatory  to  assure 
the  continued  airworthiness  of  the 
affected  airplanes. 

On  airplanes  operated  under  UK 
registration,  this  action  has  the  same 
effect  as  an  AD  on  airplanes  certified  for 
operation  in  the  United  States.  The  FAA 
relies  upon  the  certification  of  the  CAA- 
UK  combined  with  FAA  review  of 
pertinent  documentation  in  finding 
compliance  of  the  design  of  these 
airplanes  with  the  applicable  United 
States  airworthiness  requirements  and 
the  airworthiness  and  conformity  of 
products  of  this  design  certificated  for 
operation  in  the  United  States. 


30978      Federal  Refflater  /  Vol.  53.  No.  159  /  Wednesday,  August  17.  1988  /  Rules  and  Regulations 


The  FAA  examined  the  available 
information  related  to  the  issuance  of 
ASB  Jetstream  24-A-JM7631,  dated 
September  10, 1987,  and  the  mandatory 
classification  of  this  Service  Bulletin  by 
the  CAA-UK,  and  concluded  that  the 
condition  addressed  by  BAe  ASB 
Jetstream  24-A-JM7631,  dated 
September  la  1987,  was  an  unsafe 
condition  that  may  exist  on  other 
airplanes  of  this  type  certificated  for 
operation  in  the  United  States. 
Accordingly,  the  FAA  proposed  an 
amendment  to  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
on  this  subject 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  public. 

The  FAA  has  determined  that  this 
regulation  involves  approximately  120 
airplanes  at  an  approximate  one  time 
cost  of  $30  for  the  inspection  action  and 
$120  for  the  modification  action  when  it 
is  required  for  each  airplane,  or  a  total 
one  time  maximum  fleet  cost  of  $18,000. 
The  cost  of  compliance  with  the 
proposed  AD  is  so  small  that  it  will  not 
be  a  significant  financial  impact  on  any 
small  entities  operating  these  airplanes. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301.  et 
seq.).  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12812,  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2]  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034;  February 
26, 1979);  and  (3)  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
final  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
amends  S  3913  of  Part  39  of  the  FAR  as 

follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a],  1421  and  1423: 
49  U.S.C.  10e(g)  (Revised,  Pub.  L  97^49. 
January  12, 1983);  and  14  CFR  11.B9. 

§3».13    [AiMnd«d] 

2.  By  adding  the  following  new  AD: 

British  AertMpace  (BAe):  Applies  to  Model 
3101  (includes  Model  3100)  )etstreain 
(Serial  Numbers  BOl  thru  646,  648  thru 
655,  657,  658,  660  thni  666,  668  thru  695, 
697  thru  706.  710  thru  713,  715  thru  741. 
743  thru  756.  and  758  thru  761)  airplanes 
certificated  in  any  category. 
Compliance:  Required  within  the  next  100 
hour*  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  electrical  arcing  and  possible 
damage  to  the  airplane  with  loss  of  essential 
electrical  bus  services,  accomplish  the 
following: 

(a)  Visually  inspect  for  correct  cable 
terminal  ends  on  cable  PD4  and  PD6  at 
terminal  post  TlBH-2  as  described  in  British 
Aerospace  (BAe)  Alert  Service  Bulletin  (ASB) 
Jetstream  24-A-)M7e31.  dated  September  10. 
1987,  "Part  A — Initial  Inspection".  If  the 
installation  is  not  as  described  in  the  above 
ASB,  prior  to  further  flight  modify  the  cable 
terminal  conflguration  of  cables  PD4  and  PD6 
at  terminal  post  TlBH-2  as  described  in  BAe 
ASB  Jetstream  24-A-)M7631,  dated 
September  la  1987.  "Part  B— Rectification". 

(b)  A 10%  adjustment  to  the  compliance 
time  may  be  used  to  allow  accomplishment  of 
the  AD  with  other  scheduled  maintenance 
activities. 

(c)  The  airplane  may  lie  flown  in 
accordance  with  FAR  21.197  to  a  location 
where  this  AD  may  l>e  accomplished. 

(d)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Aircraft  Certification  Staff,  AEU- 
100,  Europe,  Africa  and  Middle  East  Office, 
FAA  c/o  American  Embassy.  1000  Brussels, 
Belgitm. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document 
referred  to  herein  upon  request  to  British 
Aerospace,  Technical  Librarian,  Post 
Office  Box  17414.  Dulles  International 
Airport,  Washington,  DC  20091; 
Telephone  (703)  435-9100;  or  may 
examine  this  document  at  the  FAA, 
Office  of  the  Regional  Counsel,  Room 
1558.  601  East  12th  Street,  Kansas  City. 
Missouri  64106. 

This  amendment  becomes  effective  on 
September  16. 1988. 

Issued  in  Washington.  DC,  on  August  8, 
198a 

Thomas  E.  McSweeny. 

Acting  Director.  Office  of  Airworthiness. 
[FR  Doc.  88-18545  Filed  8-16-88;  8:45  am] 

BILUNO  COM  4t10-13-M 


14  CFR  Part  39 

[Docket  No.  M-NM-103-AD;  Amdt.  39- 
S999] 

Airworthiness  Directives:  De  Haviliand 
Model  DHC-8-100  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  De  Haviliand  Model  DHC- 
8-100  series  airplanes,  which  requires 
inspection  and  adjustment,  where 
necessary,  of  the  engine  starter- 
generator  brush  access  cover.  It  also 
requires  adding  a  rubber  grommet  or 
sealant  material  at  the  terminal  block 
area  of  the  generator.  This  amendment 
is  prompted  by  field  observations  of 
open  gaps  and  cavities  on  the  engine 
starter-generator,  which  is  located  near 
high  pressure  fuel  components  and  lines. 
This  condition,  if  not  corrected,  could 
result  in  explosion  and  fire  when  a  fuel 
leak  comes  in  contact  with  internal 
arcing  of  the  generator. 

EFFECTTVC  DATE:  September  2, 1988. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  of  Canada.  Ltd..  De  Haviliand 
Division.  Garratt  Boulevard, 
Downsview.  Ontario  M3K  1Y5.  Canada. 
This  information  may  be  examined  at 
FAA.  Northwest  Mountain  Region,  179011 
Pacific  Highway  South,  Seattle. 
Washington,  or  FAA,  New  England 
Region,  New  York  Aircraft  Certification 
Office,  181  South  Franklin  Avenue, 
Room  202,  Valley  Stream,  New  York 
11581. 

FOR  FURTHER  MFORMATION  CONTACT: 
M.  Schoenberger  or  P.  Perrotta,  ANE- 
174,  New  York  Aircraft  Certification 
Office.  FAA.  New  England  Region.  181 
South  Franklin  Avenue.  Room  202. 
Valley  Stream,  New  York  11581; 
telephone  (516)  791-7421. 

SUPPLEMENTARY  INFORMATION:  It  has 
been  determined  that  a  potential  fire 
hazard  exists  on  some  starter-generator 
installations  on  De  Haviliand  Model 
DHC-A-100  series  airplanes  because  of 
openings  on  the  generator  housing  at  the 
brush  access  cover  band  and  at  the 
terminal  block  where  the  conductor  bars 
enter  the  housing.  The  location  of  the 
starter  generator  on  the  engine  is  close 
to  high  pressure  fuel  components,  lines, 
and  fittings.  This  renders  the  unsealed 
starter  generator  a  potential  ignition 
source.  It  delayed  ignition  occurs  after  a 
high  pressure  fuel  leak,  serious  nacelle 
damage  could  result. 
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The  FAA  has  reviewed  and  approved 
Lucas  Aerospace  Service  Information 
Letter  No.  23088-00X-03.  dated  June  20, 
1988,  which  describes  procedures  for 
positioning,  securing,  and  re- 
safetywiring  the  brush  access  cover 
band  on  each  starter-generator;  and 
Service  Information  Letter  No.  23088- 
OOX-04,  Revision  1,  dated  July  28, 1988. 
which  describes  procedures  for  sealing 
the  open  area  of  the  terminal  slot. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  positioning 
of  the  brush  access  cover  to  close  off 
gaps  at  the  clamp  end,  and  either  adding 
a  rubber  grommet  at  the  terminal  block 
conductor  bars  or.  as  an  interim 
measure,  applying  sealant  material 
around  the  terminal  block  openings,  in 
accordance  with  the  service  bulletins 
previously  described. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  intends  to  revise  this 
rulemaking  action  to  require  the 
installation  of  the  rubber  grommet  seal 
on  all  affected  Model  DHC-8-100  series 
airplanes;  the  optional  action  of 
applying  the  sealing  compound,  as 
reflected  in  paragraph  B.,  is  considered 
interim  action  at  this  time.  However,  the 
proposed  compliance  time  for 
installation  of  the  seal  is  sufficiently 
long  so  that  notice  and  public  comment 
will  not  be  impracticable. 

Additionally,  Lucas  Aerospace  has 
advised  FAA  that  it  is  preparing 
additional  service  information 
concerning  procedures  for  installing  the 
grommet  seal;  when  the  information  is 
available,  the  FAA  may  consider 
including  those  specific  procedures  in 
the  requirements  of  this  AD. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.,  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 


further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034;  February  26, 1979).  It  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354{a},  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

12.  By  adding  the  following  new 
airworthiness  directive: 

Boeing  of  Canada,  Ltd.,  De  HaviUand 

Division:  Applies  to  all  Model  DHC-8- 
100  series  airplanes,  certiHcated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  ingestion  of  flammable  fluids 

into  the  engine  starter-generator,  which  could 

cause  a  fire  in  the  nacelle,  accomplish  the 

following: 

A.  Within  five  calendar  days  after  the 
effective  date  of  this  AD,  and  thereafter 
every  time  the  brush  access  cover  band  has 
been  loosened  or  whenever  a  starter- 
generator  is  replaced,  position,  secure,  and 
re-safetywire  the  brush  access  cover  band  on 
each  engine  starter-generator,  in  accordance 
with  Lucas  Aerospace  Service  Information 
Letter  No.  23088-00X-03.  dated  June  20, 1988. 

B.  Within  150  flight  hours  after  the  elective 
date  of  this  AD,  seal  the  openings  around  the 
terminal  post  conductor  bars  where  they 
enter  the  generator  case  by  either  using  a 
Lucas  Aerospace  Power  Equipment 
Corporation  (Lucas  Aerospace)  grommet.  Part 
Number  23088-1290;  or  applying  a  fillet  of 
Dow  Coming  RTB-738  sealing  compound  and 
MIL-P-46112B  Kapton  sheet,  in  accordance 
with  Lucas  Aerospace  Service  Information 
Letter  No.  23088-OOX-04,  Revision  1,  dated 
July  28, 1988. 

Note. — Care  should  be  exercised  to  ensure 
excess  sealant  is  not  allowed  to  enter  the 
interior  of  the  starter-generator.  Also,  verify 
that  sealed  joint  has  cured  in  accordance 
with  manufacturer's  instructions  prior  to 
operation  of  the  engine. 


C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office.  FAA, 
New  England  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  New  York 
Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomphshment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  of  Canada,  Ltd..  De 
Havilland  Division.  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5.  Canada. 
This  information  may  be  examined  at 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  SeatUe, 
Washington,  or  at  FAA,  New  England 
Region.  New  York  Aircraft  Certification 
Office,  181  South  Franklin  Avenue, 
Room  202,  Valley  Stream,  New  York. 

This  amendment  becomes  elective 
September  2, 1988. 

Issued  in  Washington,  DC,  on  August  8. 
1988. 

Thomas  E.  McSweeny. 
Acting  Director,  Office  of  Airworthness. 
[FR  Doc.  88-18543  Filed  8-lfr-88;  8:45  am) 

MLUNO  CODE  4910-1S-li 


14  CFR  Part  39 

[Docket  No.  89-NM-29-AD;  Amdt  39-6002] 

Alrworttiiness  Directives:  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
'series  airplanes,  which  requires  the 
covering  of  a  gap  in  the  engine 
compartment  firewall  between  the  core 
cowl  and  thrust  reverser  cowl  interface 
at  the  pylon  to  cowl  fillet  fairing.  This 
amendment  is  prompted  by  reports  of  a 
gap  in  the  firewall  in  this  area  of 
approximately  %  inch  by  4  inches.  This 
condition,  if  not  corrected,  could  result 
in  penetration  of  an  engine  fire  through 
this  gap,  which  may  then  spread  to  other 
parts  of  the  airplane. 
EFFECTIVE  DATE:  September  26, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
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Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Paciflc  Highway  South,  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Steven  P.  Clark.  Propulsion  Branch. 
ANM-140S;  telephone  (206)  431-1963. 
Mailing  address:  FAA  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966.  Seattle.  Washington 
98168. 

SUPPtEMBfTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
the  covering  of  a  gap  in  the  engine 
compartment  firewall  between  the  core 
cowl  and  thrust  reverser  cowl  interface 
at  the  pylon  to  cowl  fillet  fairing  on 
Boeing  Model  767  series  airplanes,  was 
published  in  the  Federal  Register  on 
April  22. 1988  (53  FR  13286). 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Comments  were  received  from  Boeing 
and  the  Air  Transport  Association 
(ATA)  of  America: 

Boeing  commented  that  the 
applicability  of  the  rule  should  be 
limited  to  the  Model  767  airplanes  with 
Pratt  and  Whitney  JT9D-7R4  series 
engines  and  General  Electric  CF6-80A 
and  -80A2  engines  only.  The  conditions 
cited  in  the  NPRM  do  not  exist  in  the 
Model  767  airplanes  equipped  with 
General  Electric  CF6-aoC2  or  Pratt  and 
Whitney  PW4000  series  engines.  The 
FAA  concurs  with  these  comments  and 
the  applicability  statement  has  been 
revised  in  the  final  rule  to  more  clearly 
state  which  Model  767  engine 
installations  are  affected. 

The  ATA  commented  that,  while  no 
ATA  member  expressed  technical 
objection  to  the  proposed  rule,  nearly  all 
of  the  affected  members  expressed 
concern  with  the  90  day  compliance 
period.  ATA  requested  that  a 
comphance  period  of  180  days  after  the 
effective  date  of  the  AD  be  adopted  for 
the  following  reasons: 

1.  The  cost  impact  data  provided  in 
the  proposed  rule  indicates  that  it  would 
take  approximately  14  manhours  per 
airplane  to  accomplish  the  required 
modifications.  After  issuance  of  the 
NPRM,  Boeing  issued  Service  Bulletins 
787-54A0027  for  the  IT9D  engine 
installations,  and  767-54A0028  for  the 
CF8  engine  installations,  with  estimate 


28  to  32  manhours  per  airplane.  The 
elapsed  time  estimate  is  eight  hours, 
which  does  not  include  the  cure  time  for 
an  epoxy  that  is  necessary.  This  epoxy 
set-up  time  requires  an  additional  eight 
hours  minimum  or,  preferably,  an 
additional  24  hours  elasped  time.  This 
will  require  the  operators  to  schedule 
the  modification  at  a  main  maintenance 
base  visit.  If  a  90  day  compliance  period 
is  adopted,  the  operators  will  be  forced 
to  reschedule  their  operations  in  order 
to  accommodate  the  additional 
maintenance  holds  that  will  likely  result 
in  airplanes  being  removed  from 
scheduled  operations. 

2.  The  ATA  understands  that,  while 
some  parts  kits  are  now  available,  the 
kits  for  spare  engines  will  not  be 
available  until  July  28. 1988. 

3.  ATA  believes  that  air  safety  will 
not  be  compromised  by  extending  the 
comphance  period  to  180  days. 

The  FAA  concurs  with  this  request. 
The  14  manhours  accomplishment  time 
reflected  in  the  NPRM  was  based  on 
initial  estimates  of  the  time  required  to 
incorporate  the  firewall  seals  that  were 
still  under  development  by  Boeing. 
Although  the  NPRM  does  not  specify 
any  particular  firewall  seal  design,  it 
was  recognized  by,  and  was  the  intent 
of,  the  FAA  that  the  Boeing  firewall  seal 
design  would  be  the  predominant  means 
of  comphance  with  the  AD.  Since  the 
final  estimate  for  the  installation  of  this 
design  effectively  extends  the  AD  action 
from  an  overnight  stop  for  each  airplane 
to  a  main  maintenance  base  visit,  the 
FAA  concurs  with  the  ATA  comment 
that  airplanes  would  be  required  to  be 
removed  from  scheduled  operations 
with  the  90  day  compliance  period.  The 
FAA  does  not  consider  the  comment 
concerning  spare  engine  kit  availability 
to  have  any  major  relevance  in  this 
determination  since  the  AD  only  applies 
to  engines  already  installed  on 
airplanes.  A  modified  cowling  can  be 
transferred  to  a  spare  engine  when  it  is 
installed.  In  any  case,  kits  are  expected 
to  be  available  for  all  engines,  including 
spares,  by  July  28. 1988.  The  FAA  has 
determined  that  air  safety  would  not  be 
significantly  compromised  by  extending 
the  compliance  period  from  90  to  180 
days.  Therefore,  the  AD  has  been 
revised  accordingly.  Additionally,  the 
cost  impact  analysis  has  been  revised  to 
reflect  the  latest  data  concerning  the 
number  of  manhours  and  costs  required 
for  accomplishing  the  requirements  of 
this  AD. 

The  NPRM  stated  that  Boeing  was 
developing  service  bulletins  for  both  the 
Pratt  and  Whitney  JT9D  and  General 
Electric  CPB  installations,  which  would 
accomplish  the  intent  of  the  proposed 
rule  and  that  these  service  bulletins 


could  be  referenced  as  an  acceptable 
means  of  compliance  when  approved  by 
the  FAA  Boeing  Service  Bulletin  767- 
54A0Q27,  addressing  JT9D-7R4D.  -7R4E, 
and  -7R4E4  powered  Model  767 
airplanes,  was  approved  on  June  2, 1988. 
Boeing  Service  Bulletin  767-54A0028. 
addressing  CF6-60A  and  -80A2 
powered  Model  767  airplanes,  was 
approved  on  June  10, 1988.  Since  these 
service  bulletins  are  currently  available, 
the  AD  has  been  revised  to  state  that  a 
firewall  seal  assembly  installed  in 
accordance  with  these  service  bulletins 
is  an  acceptable  means  of  compliance 
with  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
the  changes  noted  above. 

It  is  estimated  that  90  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  31  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  It  is  estimated 
that  parts  would  be  provided  at  no  cost 
to  the  operators.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $111,600. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regidatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few,  if  any.  Model  767 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
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amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  3»-[AMENDEDl 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  48  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

$39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  767  series 
airplanes,  equipped  with  Pratt  and 
Whitney  IT9D-7R4D.  -7R4E,  or  -7R4/E4 
engines,  or  General  Electric  CF6-80A  or  - 
80A2  engines,  certificated  in  any  <> 
category.  Compliance  required  witnta  180 
days  after  the  effective  date  of  the  Ad, 
unless  previously  accomplished. 
To  preclude  the  spread  of  an  engine  fire  to 
other  parts  of  the  airplane  through  a  gap  in 
the  engine  flrewall.  accomplish  the  following: 

A.  AccompUsh  either  paragraph  A.I.,  or 
A. 2.,  below. 

1.  Install  a  flrewall  seal  to  cover  a  gap 
located  between  the  engine  core  cowl  and 
thrust  reverser  cowl  at  the  pylon  to  cowl  fillet 
fairing,  in  a  manner  approved  by  the 
manager,  Seattle  Aircraft  Certification  Office. 
FAA,  Northwest  Mountain  Region. 

2.  Install  a  firewall  seal  assembly  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-54A0027,  dated  June  2. 1988,  for 
airplanes  equipped  with  Pratt  and  Whitney 
JT9D-7R4D.  -7R4E,  or  -7R4E4  engines:  or 
Boeing  Alert  Service  Bulletin  767-54A0028, 
dated  June  10, 1988,  for  airplanes  equipped 
with  General  Electric  CF6-80A  or  -80A2 
engines. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compHance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707.  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 


This  amendment  becomes  effective 
September  26, 1968. 

Issued  in  Washington,  DC,  on  August  9, 
1988. 

Thomas  E.  McSweeny, 
Acting  Director,  Office  of  Airworthiness. 
[FR  Doc.  88-18539  Filed  8-16-88;  8:45  am] 

BILLING  COOC  4910-1MII 


14  CFR  Part  39 

[Docket  No.  8a-NM-28-AD;  Amdt  39-6001  ] 

Airworthiness  Directives:  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnoN:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  which  requires 
inspection  of  the  aft  pressure  bulkhead 
for  damage  and  cracking,  and  repair,  as 
necessary.  This  amendment  is  prompted 
by  reports  of  damage  on  the  aft  side  of 
the  pressure  bulkhead  sustained  during 
maintenance  operations.  This  condition, 
if  not  corrected,  could  lead  to  failure  of 
the  aft  pressure  bulkhead  and 
depressurization  of  the  airplane. 
EFFECTIVE  DATE:  September  26, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  j.  Mudrovich,  Airframe 
Branch,  ANM-120S;  telephone  (206)  431- 
1927.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
inspection  of  the  aft  pressure  bulkhead 
on  certain  Boeing  Model  767  airplanes 
for  damage  and  cracking,  and  repair,  as 
necessary,  was  published  in  the  Federal 
Register  on  April  22, 1988  (53  FR  13285). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Conunents  from  the  manufacturer  and 
one  operator  were  received  requesting 


that  the  initial  threshold  for  inspection 
be  adjusted  for  those  operators  currently 
accomplishing  the  required  inspection  at 
6,000  flight  cycle  intervals.  The  FAA 
notes  that  credit  for  previously 
performed  inspections  is  provided  by 
the  statement  "unless  previously 
accomplished."  reflected  in  the 
compliance  statement  of  the  rule. 
Paragraph  A.  of  the  AD  has  been 
revised,  however,  to  clarify  the  intent  of 
the  rule  in  this  regard. 

An  operator  requested  that  a 
definition  of  a  flight  cycle  be  included  In 
the  final  rule  to  note  that,  when  cabin 
differential  pressure  is  below  2.0  PSI. 
flight  cycles  need  not  be  counted.  The 
FAA  concurs  with  this  request  and  has 
added  a  new  paragraph  C.  to  the  AD  to 
include  this  definition.  The  FAA  has 
determined  that  this  revision  is 
congruent  with  the  intent  of  the  AD  and 
will  not  adversely  impact  safety. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  if  its  members, 
had  no  objections  to  the  proposed  AD. 
However,  it  requested  a  note  be  added 
to  the  AD  which  states  that  a  detailed 
inspection  accomplished  in  accordance 
with  the  Maintenance  Planning 
Document  (MPD)  constitutes  an 
equivalent  inspection  to  the  inspection 
described  by  the  service  bulletin 
referred  to  in  the  proposed  AD.  The 
FAA  does  not  concur  with  this  request 
since  the  MPD  is  not  FAA-approved. 
Under  the  provisions  of  paragraph  D.. 
however,  operators  may  request 
approval  for  alternate  means  of 
compliance  for  inspections  equivalent 
but  not  identical  to  those  required  by  the 
AD. 

Additionally,  the  final  rule  has  been 
revised  to  remove  all  references  to  the 
use  of  "later  FAA-approved  revisions  of 
the  apphcable  service  bulletin,"  in  order 
to  be  consistent  with  FAA  policy  in  that 
regard.  The  FAA  has  determined  that 
this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  the  AD. 
since  later  revisions  of  the  service 
bulletin  may  be  approved  as  an 
alternate  means  of  compliance  with  this 
AD.  as  provided  by  paragraph  D. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
the  changes  previously  described. 

The  FAA  notes  that,  at  this  time, 
inspection  procediu-es  for  fatigue 
cracking  are  not  contained  in  the 
referenced  Boeing  service  bulletin; 
however,  the  manufacturer  has  advised 
FAA  that  the  service  bulletin  will  be 
revised  to  include  such  procedures. 
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When  these  inspection  procedures  are 
available,  the  FAA  may  consider  further 
rulemaking  to  revise  this  AD  to  require 
inspection  for  fatigue  cracks. 

It  is  estimated  that  82  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  fake  approximately  12  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  Operators  is  estimated  to  be 
$39,360. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few,  if  any,  Model  767 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [AmendMl] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  767  series 

airplanes,  line  numbers  1  through  175, 


certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  a  condition  that  could  lead  to 

depressurization  of  the  airplane,  accomplish 

the  following: 

A.  Prior  to  the  accumulation  of  6,000  flight 
cycles  or  within  the  next  1,000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  unless  accomplished  within  the 
last  5,000  flight  cycles,  and  thereafter  at 
intervals  not  to  exceed  6,000  flight  cycles, 
perform  a  detailed  visual  inspection  of  the  aft 
side  of  the  entire  body  station  1582  pressure 
bulkhead  for  damage  (as  defined  in  the 
Structural  Repair  Manual)  and  cracking,  in 
accordance  with  Boeing  Service  Bulletin  767- 
5J-O026,  dated  November  19, 1987. 

B.  Repair  damage  and  cracking,  prior  to 
further  flight,  in  accordance  with  Boeing 
Service  Bulletin  767-53-0026,  dated 
November  19, 1987. 

C.  For  the  purposes  of  complying  with  this 
AD,  the  number  of  landings  may  be 
determined  to  equal  the  number  of 
pressurization  cycles  where  the  cabin 
pressure  differential  was  equal  to  or  greater 
than  2.0  PSI. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707.  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  Seattle 
Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region.  9010  East 
Marginal  Way  South,  Seattle. 
Washington. 

This  amendment  becomes  effective 
September  26, 1988. 

Issued  in  Washington,  DC,  on  August  9, 
1988. 

Thomas  E.  McSwMny. 
Acting  Director.  Office  of  Airworthiness. 
[FR  Doc.  88-18540  Filed  8-16-88;  8:45  am] 

BILUNO  COOC  4810-13-M 


14  CFR  Part  39 

[Dockat  No.  88-NM-88-AD;  Amdt.  39-60031 

Airworthiness  Directives:  British 
Aerospace  Viscount  700  and  800 
Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
British  Aerospace  (BAe)  Viscount  Model 
700  and  800  series  airplanes  by 
individual  letters.  This  AD  requires  a 
visual  inspection  between  wing  Stations 
96  and  131  of  the  wing  upper  skin  top 
surface  and  lower  surface  above  the 
main  (center)  spar  upper  cap  for 
corrosion,  and  repair  or  replacement  of 
the  damaged  parts,  if  necessary.  This 
action  was  prompted  by  reports  of 
corrosion  found  on  the  top  surface  of  the 
inner  wing  top  spar  boom  between  Wing 
Stations  96  and  131.  This  condition,  if 
not  corrected,  could  result  in  structural 
failure  of  the  wing. 
EFFECTIVE  DATES:  September  6. 1988. 
This  AD  was  effective  earlier  to  all 
recipients  of  Priority  Letter  8ft-14-04, 
dated  July  8. 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace.  Inc..  Librarian  for 
Service  Bulletins.  P.O.  Box  17414,  Dulles 
International  Airport.  Washington,  DC 
20041.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration.  Northwest  Mountain 
Region.  17900  Pacific  Highway  South, 
Seattle,  Washington,  or  the  Seattle 
Aircraft  Certification  Office,  FAA,  9010 
East  Marginal  Way  South,  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Armella  Doimelly.  Standardization 
Branch.  ANM-113,  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-6896e,  Seattle.  Washington 
98168 

SUPPLEMENTARY  INFORMATION:  On  July 
8, 1988,  the  FAA  issued  priority  letter 
88-14-04,  applicable  to  British 
Aerospace  (BAe)  Viscount  Model  700 
and  800  series  airplanes,  which  requires 
a  visual  inspection  between  Wing 
Stations  96  and  131  of  the  wing  upper 
skin  top  surface  and  lower  surface 
above  the  main  (center)  spar  upper  cap 
for  corrosion,  and  repair  or  replacement 
of  damaged  parts,  if  necessary.  That 
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action  was  prompted  by  reports  of 
corrosion  found  on  the  top  surface  of  the 
inner  wing  top  spar  boom  between  Wing 
Stations  96  and  131.  This  condition,  if 
not  corrected,  could  result  in  structural 
failure  of  the  wing. 

British  Aerospace  has  issued 
Campaign  Wire  REF  FSS/ VIS/886135, 
dated  June  30. 1988,  which  describes 
procedures  for  visual  inspection 
between  Wing  Stations  96  and  131  of  the 
wing  upper  skin  top  surface  and  lower 
surface  above  the  main  (center)  spar 
upper  cap  for  corrosion,  and  repair  or 
replacement  of  damaged  parts,  if 
necessary.  The  United  Kingdom  Civil 
Aviation  Authority  (CAA)  has  classified 
the  British  Aerospace  Campaign  Wire  as 
mandatory  and  has  issued  British 
Airworthiness  Directive  001-07-88  to 
address  this  subject. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  this  AD  requires 
visual  inspections  between  Wing 
Stations  96  and  131  of  the  wing  upper 
skin  top  surface  and  lower  surface 
above  the  main  spar  upper  cap  for 
corrosion,  and  repair  or  replacement  of 
damaged  parts,  it  necessary,  in 
accordance  with  the  British  Aerospace 
Campaign  Wire  described  above.  In 
addition,  the  FAA  has  determined  that, 
since  the  unsafe  condition  addressed  by 
this  action  concerns  corrosion,  the 
inspection  must  be  repeated  at  12-month 
intervals. 

Following  issuance  of  the  Priority 
Letter  AD,  one  operator  inquired  of  FAA 
if  the  appUcabiUty  of  the  AD  intended  to 
include  the  Viscount  Model  810  as  part 
of  the  "800  series  airplanes."  The  FAA 
notes  that  the  designation  of  "all 
Viscount  Model  700  and  800  series 
airplanes"  in  the  applicability  statement 
includes  all  model  numbers  in  those 
series  (i.e.,  744,  745,  810  series). 

Since  a  situation  existed,  and  still 
exists,  that  requires  immediate  adoption 
of  this  regulation,  it  is  found  that  notice 
and  public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  is  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  Federal  Aviation  Administration 


has  determined  that  this  regulation  is  an 
emergency  regulation  that  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Order  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves 
an  emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
¥R  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  and  evaluation  or  analysis  is 
not  required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Reg\ilations  as  follows: 

PART  3d-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449; 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace:  Applies  to  Viscount 
Model  700  and  800  series  airplanes, 
certificated  in  any  category.  Compliance  is 
required  as  indicated,  unless  previously 
accomplished. 

To  prevent  structural  failure  of  the  wing, 
accomplish  the  following: 

A.  Within  7  days  after  the  effective  date  of 
this  AD,  and  thereafter  at  intervals  not 
exceed  12,  months,  accomplish  the  following: 

1.  Visually  inspect  the  right  and  left  upper 
wing  surface  between  Wing  Stations  96  and 
131  above  the  main  (center)  spar  upper  cap 
for  evidence  of  corrosion,  in  accordance  with 
British  Aerospace  Campaign  Wire  REF  /FSS/ 
VIS/886135,  date  (une  30, 1986.  Signs  of 
corrosion  include  lifting  of  the  skin,  loose 
fasteners,  and  corrosion  stains  around  the 
fasteners. 

2.  Visually  inspect  the  underside  of  the 
upper  wing  skin  surface  t)€fween  Stations  96 
and  131  both  front  and  aft  sides  of  the  main 
(center)  spar  upper  cap,  both  right  and  left 
wings,  for  evidence  of  corrosion,  in 
accordance  with  British  Aerospace  Campaign 
Wire  REF  FSS/VlS/886135.  dated  June  30. 


1988.  This  area  is  accessed  through  the  main 
landing  gear  (MLC)  bay. 

B.  If  corrosion  is  found  or  suspected  as 
result  of  the  inspections  required  by 
paragraph  A.,  above,  prior  to  further  flight 
remove  the  wing  upper  skin  between  wing 
stations  96  and  131  for  more  thorough 
inspection  for  corrosion,  and  repair  or  replace 
corrosion-damaged  structures,  if  necessarj'. 
in  accordance  with  a  method  approved  by  the 
Manager.  Standardization  Branch,  A.NM-113. 
FAA.  Northwest  Mountain  Region. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  comphance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  A.\M-113.  FA.\. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  FVincipal  Maintenance 
Inspector  (PMI).  who  may  add  any  commenis 
and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modirications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  Inc.. 
Librarian  for  Service  Bulletins.  P.O.  Box 
17414,  Dulles  International  Airport. 
Washington,  DC  20041.  This  document 
may  be  examined  at  the  FAA, 
Northwest  Moimtain  Region.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  SeatUe,  Washington. 

This  amendment  becomes  effective 
September  6. 1988 

It  was  effective  earlier  to  all  recipients  of 
Priority  Letter  AD  88-14-04.  issued  July  8, 
1988. 

Issued  in  Washington,  DC,  on  August  9, 
1088. 

Thomas  El.  McSweeny 
Acting  Director,  Office  of  Airworthiness. 
[FR  Doc.  88-18538  Filed  8-16-88:  8:45  am] 
BILUMG  CODE  4*10-1>-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  176 

[T.D.  88-47] 

Customs  Regulations  Amendments  To 
Correct  Outdated  References 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Final  rule. 
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summary:  This  document  amends 
§  176.21,  Customs  Regulations,  by 
changing  the  reference  to  the 
Department  of  Justice  office  responsible 
for  referring  statements  on  agreed  facts 
(stipulations)  from  the  "Customs 
Section"  to  the  "International  Trade 
Field  Office".  It  also  corrects  the  zip 
code  for  that  office  by  changing  "10007" 
to  read  "10278". 

The  International  Trade  Field  Office 
of  the  Department  of  Justice  is 
responsible  for  referring  statements  on 
agreed  facts  (stipulations)  which  are  to 
be  used  by  the  Department  of  Justice  in 
submitting  cases  to  the  Court  of 
International  Trade  to  Customs  officials 
for  certification.  These  amendments  are 
being  made  to  prevent  any  confusion  or 
undue  delays  in  the  preparation  of, 
delivery  to,  or  receipt  of  any  such 
statements  by  the  International  Trade 
Field  Office. 

EFFECTIVE  DATE:  August  17, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Daniel  A.  Pinkus,  Assistant  Chief 
Counsel,  International  Trade  Litigation, 
U.S.  Customs  Service,  26  Federal  Plaza, 
New  York,  New  York  10278,  (212)  269- 
9271. 

SUPPLEMENTARY  INFORMATION: 

Background 

Statements  of  agreed  facts 
(stipulations)  are  used  by  the 
Department  of  Justice  in  submitting 
cases  to  the  Court  of  International 
Trade.  The  office  of  the  Justice 
Department  which  is  responsible  for 
referring  stipulations  to  Customs 
officials  for  certification  used  to  be 
known  as  the  "Customs  Section".  It  is 
now  known  as  the  "International  Trade 
Field  Office".  Also,  the  zip  code  for  the 
office  has  been  changed  to  "10278"  from 
"10007".  Section  176.21,  Customs 
Regulations  (19  CFR  176.21),  currently 
sets  forth  the  outdated  title  and  zip  code 
of  the  office. 

As  part  of  its  continuing  program  to 
keep  its  regulations  current  and  thus 
serve  the  public  better,  Customs  is 
amending  §  176.21,  Customs 
Regulations,  in  this  document  to  correct 
the  office  title  and  zip  code.  These 
changes  will  prevent  confusion  and 
facilitate  the  receipt  and  delivery  of 
statements  to  the  International  Trade 
Field  Office. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq..  it  is  certified  that  these 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  cf  small  entities.  Accordingly, 


they  are  not  subject  to  the  regulatory 
analysis  or  other  requirements  of  5 
U.S.C.  603  and  604. 

Executive  Order  12291 

Because  this  document  will  not  result 
in  a  "major  rule"  as  defined  by  section 
1(b)  of  E.0. 12291,  the  regulatory 
analysis  and  review  prescribed  by  the 
E.O.  are  not  required. 

Public  Notice  Requirement 

Inasmuch  as  the  amendments  merely 
correct  the  office  title  and  zip  code 
which  have  changed  since  the 
regulations  were  initially  issued,  and 
neither  impose  any  additional  burdens 
on,  or  take  away  any  existing  rights  or 
privileges  from  the  public,  pursuant  to  5 
U.S.C.  553(b)(B),  notice  and  public 
procedure  are  unnecessary,  and  for  the 
same  reasons,  pursuant  to  5  U.S.C. 
553(d)(2),  a  delayed  effective  date  is  not 
required. 

Drafting  Information 

The  principal  author  of  this  document 
was  Peter  T.  Lynch,  Regulations  and 
Disclosure  Law  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  Part  176 

Courts. 

Amendments  to  the  Regulations 

Part  176,  Customs  Regulations  (19  CFR 
Part  176),  is  amended  as  set  forth  below. 

PART  176— PROCEEDINGS  IN  THE 
COURT  OF  INTERNATIONAL  TRADE 

1.  The  authority  citation  for  Part  176 
continues  to  read  as  follows: 

Authority:  R.S.  251,  as  amended,  sec.  624, 
46  Stat.  759;  19  U.S.C.  66, 1624. 

§  176.21    [Amended] 

2.  Section  176.21  is  amended  by 
removing  the  words  "Customs  Section", 
and  inserting  in  their  place,  the  words 
"International  Trade  Field  Office",  and 
further,  by  removing  the  zip  code 
"10007"  and  inserting  in  its  place,  the  zip 
code  "10278". 

WiUiam  von  Raab, 
Commissioner  of  Customs. 

Approved:  August  2, 1988. 
Salvatore  R.  Mattociie, 

Acting  Assistant  Secretary  (Enforcement). 
[PR  Doc.  88-18559  Filed  8-16-88;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  970 

[Docket  No.  R-88-1407;  FR-2463] 

Public  Housing  Program;  Demolition  or 
Disposition  of  Public  Housing  Projects 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing, 
HUD. 

ACTION:  Interim  rule. 

SUMMARY:  This  rule  implements  section 
121  of  the  Housing  and  Community 
Development  Act  of  1987.  Section  121 
amends  section  18  of  the  United  States 
Housing  Act  of  1937,  which  governs  the 
demolition  and  disposition  of  public  and 
Indian  housing.  The  provision  combines 
two  of  the  previous  demolition  criteria, 
so  that  demolition  may  be  approved  if 
the  project  is  obsolete  due  to  its  physical 
condition,  location,  or  other  factors 
which  make  it  unusable  for  housing  and 
no  reasonable  program  of  modifications, 
such  as  rehabilitation,  is  feasible  to 
return  the  project  to  useful  life.  Section 
121  also  provides  that  projects  may  not 
be  demolished  or  disposed  of,  unless  the 
public  housing  agency  has  developed  a 
plan  for  the  provision  of  an  additional 
replacement  unit  for  each  unit  involved. 
The  plan  must  include  a  schedule  for  its 
completion  (not  to  exceed  six  years); 
and  HUD  must,  upon  approving  the 
plan,  agree  to  commit  the  funds 
necessary  to  carry  out  it  over  the 
approved  schedule,  to  the  extent  such 
funding  is  not  provided  from  other 
sources  [e.g.,  State  or  local  programs  or 
proceeds  of  disposition)  and  subject  to 
availability  of  future  appropriations.  In 
addition,  section  121  repealed  a  previous 
statutory  provision  which  made  section 
18  inapplicable  to  conveyance  of  units 
under  homeownership  programs.  This 
rule  continues  that  inapplicability  to 
units  under  certain  homeownership 
programs. 

DATES:  Effective  date:  Under  section 
7(o)(3)  of  the  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(o)(3)],  this  final  rule  cannot  become 
effective  until  after  the  first  period  of  30 
calendar  days  of  continuous  session  of 
Congress  which  occurs  after  the  date  of 
the  rule's  pubhcation.  HUD  will  publish 
a  notice  of  the  effective  date  of  this  rule 
following  expiration  of  the  30-session- 
day  waiting  period.  Whether  or  not  the 
statutory  waiting  period  has  expired, 
this  rule  will  not  become  effective  until 
HUD's  separate  notice  is  published 


Federal  Register  /  Vol.  53,  No.  159  /  Wednesday.  August  17,  1988  /  Rules  and  Regulations      30985 


announcing  a  specific  effective  date. 
Comment  due  date:  October  17, 1988. 
ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Rules  Docket  Clerk,  Office  of 
General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  during  regular  business  hours 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  S.  Chisholm,  Director,  Office  of 
Policy,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410,  telephone 
(202)  755-6713.  A  telecommunications 
device  for  deaf  persons  (TDD)  is 
available  at  (202)  472-6725.  (These  are 
not  toll-free  telephone  numbers.) 
SUPPLEMENTARY  INFORMATION: 

[Note:  This  interim  rule  makes  changes,  as 
discussed  below,  to  the  existing  rule  on 
demolition  or  disposition  of  public  housing. 
Except  for  some  minor  editorial  revisions  and 
technical  conforming  changes,  these  changes 
reflect  1987  legislative  amendments,  also 
discussed  below,  and  therefore  are  only  the 
necessary  amendments  to  the  existing  rule  to 
implement  the  required  statutory  changes. 
Accordingly,  commenters  are  requested  to 
limit  their  comments  to  changes  made  as  a 
result  of  the  1987  legislative  amendments.) 

Section  121  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L.  100-242,  approved  February  5. 
1988)  ("1987  Act")  amended  section  18 
of  the  United  States  Housing  Act  of  1937 
(42  U.S.C.  1437p)  ("1937  Act")— HUD's 
rules  governing  the  demolition  and 
disposition  of  public  and  Indian  housing. 
The  provision  combined  two  of  the 
criteria  for  demolition  of  public  housing 
units,  by  requiring  both  that  the  project 
or  portion  of  the  project  be  obsolete  as 
to  physical  condition,  location,  or  other 
factors,  making  it  unusable  for  housing 
purposes  and  that  no  reasonable 
program  of  modifications  is  feasible 
under  the  standards  set  forth  Ir.  ,'4  CFR 
Part  968  (Comprehensive  Improvement 
Assistance  Program),  to  return  the 
project  or  portion  of  the  project  to  useful 
life.  Before  this  statutory  change,  either 
criterion  could  be  the  basis  for 
demolition  of  a  project  or  portion  of  a 
project.  The  regulatory  amendment  for 
implementation  of  this  statutory 
requirement  can  be  found  in  §  970.6  of 
this  rule. 

The  1987  Act  made  no  change  in  the 
alternative  demolition  criterion  which  is 
applicable  to  demolition  of  only  a 
portion  of  a  project:  i.e.,  where 
demolition  will  help  to  assure  the  useful 


life  of  the  remaining  portion  of  the 
project  [e.g.,  selective  demolition  of 
units  to  reduce  project  density  incident 
to  comprehensive  modernization  of  an 
older  project). 

Section  121  of  the  1987  Act  also 
mandated  detailed  requirements  for  a 
replacement  housing  plan  for  the 
provision  of  an  additional  decent,  safe, 
sanitary,  and  affordable  dweUing  unit — 
on  a  one-for-one  basis — for  each  public 
housing  dwelling  unit  to  be  demolished 
or  disposed  of.  Approval  of  an 
application  for  demolition  or  disposition 
requires  a  commitment  for  the  funds 
necessary  to  carry  out  the  plan.  To  the 
extent  such  funding  is  not  provided  from 
other  sources  [e.g..  State  or  local 
programs  or  proceeds  of  disposition), 
HUD  approval  of  the  application  for 
demolition  or  disposition  will  be 
conditioned  on  HUD's  agreement  to 
commit,  subject  to  availability  of  future 
appropriations,  the  funds  necessary  to 
carry  out  the  plan  in  accordance  with  its 
approved  schedule.  Because  of  the 
responsibility  imposed  on  HUD  to 
commit  the  funds  necessary  to  carry  out 
the  plan,  a  high  degree  of  certainty  with 
respect  to  State  and  local  commitments 
is  necessary. 

The  statutory  requirements  for  the 
plan  enumerate  the  following  types  of 
eligible  replacement  housing,  to  be  used 
singularly  or  in  any  combination:  (1)  The 
acquisition  or  development  of  additional 
public  housing  dwelling  units;  (2)  the  use 
of  15-year  project-based  assistance 
under  section  8,  such  as  Moderate 
Rehabilitation  under  24  CFR  Part  882. 
Subparts  D  &  E,  and  Project-Based 
Certificate  Assistance  under  24  CFR 
Part  882,  Subpart  G:  (3)  the  use  of  not 
less  than  15-year  project-based 
assistance  under  other  Federal 
programs,  such  as  Housing  Development 
Grants  under  24  CFR  Part  850:  (4)  the 
acquisition  or  development  of  dwelling 
units  assisted  under  a  State  or  local 
govenmient  program  that  provides  for 
project-based  assistance  that  is,  in  terms 
of  eligibility,  contribution  to  rent,  and 
length  of  assistance  contract  (not  less 
than  15  years),  comparable  to  assistance 
under  section  8(b)(1)  of  the  1937  Act;  or 

(5)  any  combination  of  such  methods,  or 

(6)  the  use  of  15-year  tenant-based 
assistance  under  section  8  (excluding 
vouchers  under  section  8(o))  which 
complies  with  specified  statutory 
conditions  as  discussed  below.  Other 
examples  of  the  types  of  housing  that 
are  acceptable  replacement  housing  are 
Property  Disposition  projects  with  15- 
year  section  8  assistance  and  section 
202/8  projects. 

Based  on  projected  appropriations  for 
the  sources  of  replacement  housing 
listed  above,  the  Department  anticipates 


that  (1)  the  acquisition  or  development 
of  additional  pubhc  housing  dwelling 
units  and  (2)  the  use  of  15-year  project- 
based  assistance  under  section  8  will  be 
the  most  available  sources.  Currently, 
there  is  no  additional  funding  expected 
for  the  Housing  Development  Grant 
Program  listed  under  (3)  above,  although 
acceptable  sources  may  come  from  the 
section  202/8  program  for  eligible 
tenants.  Sources  from  State  and  local 
government  programs  are  also  possible, 
if  such  programs  meet  the  criteria 
specified  above  under  (4).  The  use  of  15- 
year  tenant-based  assistance  under 
section  8  is  questionable  at  this  time, 
because  of  pending  legislation  which 
proposes  to  reduce  the  term  of  that  type 
of  assistance  from  15  years  to  5  years. 

[Note. — ^The  statutory  restrictions  on  types 
of  housing  assistance  that  may  be  counted  as 
replacement  units  do  not  apply  to  relocation. 
For  example,  tenants  may  relocate  to  other, 
existing  public  housing  units,  or  to  privately 
owned  housing,  with  voucher  assistance,  as 
qualified  below.  The  purpose  of  relocation  is 
to  assure  that  all  displaced  families  obtain 
other  suitable  housing  at  affordable  rents, 
while  the  purpose  of  one-for-one  replacement 
is  to  assure  that  the  total  housing  stock 
available  is  not  diminished.) 

Although  section  121  of  the  1987  Act 
prohibits  the  use  of  vouchers  for 
replacement  housing,  the  Department 
has  determined  that  vouchers  may  be  an 
acceptable  relocation  housing  resource, 
provided  the  PHA  can  ensure  that  the 
rent  paid  by  the  displaced  tenant 
following  relocation  will  not  exceed  the 
amount  permitted  under  section  3(a)  of 
the  1937  Act.  The  rule  further  requires 
that  the  PHA  be  responsible  for 
providing  assistance  to  the  displaced 
tenant  in  that  regard  and  permits  the 
PHA  to  use  vouchers  or  certificates  to 
ensure  that  the  rent  paid  by  the  tenant 
does  not  exceed  the  amount  permitted 
under  section  3(a)  of  the  1937  Act.  The 
rule  states  that  the  displaced  tenant 
may,  in  any  event,  request  a  voucher 
under  the  section  8  Housing  Voucher 
Program  if  it  is  of  the  tenant's  choosing 
and  the  tenant  understands  that  rent 
under  the  section  8  Housing  Voucher 
Program  may  exceed  the  amount 
permitted  under  section  3(a)  of  the  1937 
Act. 

Despite  the  possible  unlikelihood  of 
section  8  tenant-based  assistance  being 
an  acceptable  replacement  resource,  as 
discussed  above,  the  following  statutory 
limitations  on  its  use  should  be  kept  in 
mind; 

The  use  of  section  8  tenant-based 
assistance  (Existing  Housing 
certificates)  for  replacement  housing 
requires  a  two-part  finding  by  HUD  that 
(1)  project-based  assistance  is 
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infeasible,  and  (2)  private  rental  housing 
is  actually  available  to  those  who  would 
be  assisted  under  the  plan  and  the 
supply  of  such  housing  is  sufficient  for 
the  total  number  of  certificates  and 
vouchers  available  in  the  community 
and  is  likely  to  remain  available  for  the 
full  15-year  term  of  the  assistance.  Such 
finding  should  be  based  on  objective 
information,  such  as  the  following 
statutory  data  elements:  rates  of 
participation  by  landlords  in  the  section 
8  program;  size,  conditions  and  rent 
levels  of  available  rental  housing  as 
compared  to  section  8  standards;  the 
supply  of  vacant  existing  housing 
meeting  the  section  8  housing  quaUty 
standards  with  rents  at  or  below  the  fair 
market  rent,  or  the  likelihood  of 
adjusting  the  fair  market  rent;  the 
number  of  eligible  families  waiting  for 
public  housing  or  housing  assistance 
under  section  8;  and  the  extent  of 
discrimination  against  the  types  of 
individuals  or  families  to  be  served  by 
the  assistance. 

To  justify  the  two-part  finding,  the 
PHA  must  provide  sufficient  information 
to  support  both  parts  of  the  finding- 
why  project-based  assistance  is 
infeasible  and  how  the  conditions  and 
tenant-based  assistance  will  be  met, 
based  on  the  pertinent  facts  of  the 
particular  local  situation. 

The  determination  as  to  infeasibility 
of  project-based  assistance  must  be 
based  on  the  standards  for  feasibility 
stated  in  the  regulations  pertaining  to 
each  type  of  eligible  project-based 
program  identified  in  S  970.11,  including 
public  housing,  as  well  as  the  other 
types  of  eligible  Federal,  State  and  local 
programs.  Thus,  a  finding  of  infeasibility 
may  be  made  only  if  the  applicable 
feasibility  standards  could  not  be  met 
under  any  of  the  eligible  programs,  or 
any  combination  of  them.  For  example, 
with  regard  to  the  feasibility  of 
additional  public  housing  development, 
relevant  factors  would  include  local 
needs  for  new  construction  or 
rehabilitation,  availability  of  suitable 
properties  for  acquisition  or  sites  for 
construction,  and  HUD  determinations 
under  cost  containment  policies. 

The  second  part  of  the  finding — 
availability  of  housing  for  tenant-based 
assistance — is  a  matter  of  whether  the 
facts  concerning  local  need  and  housing 
supply  justify  such  a  finding.  Above  are 
listed  the  statutory  data  elements  on 
which  a  finding  should  be  based.  HUD 
may  require  additional  data  as  may  be 
relevant  in  particular  circumstances. 

The  1987  Act  also  includes  a 
requirement  that  the  replacement 
housing  plan  contain  a  schedule  for 
completing  the  plan,  within  a  period 
consistent  with  the  size  of  the  proposed 


demolition  or  disposition,  but  that  the 
schedule  shall  in  no  event  exceed  six 
years.  Other  requirements  contained  in 
the  Act  are  (1)  that  the  plan  be  approved 
by  the  unit  of  general  local  government 
in  which  the  project  is  located,  (2)  that 
the  plan  ensure  that  the  rent  paid  by  the 
tenant  after  relocation  will  not  exceed 
that  permitted  under  the  Act,  and  (3) 
that  there  be  no  action  to  demolish  or 
dispose  of  any  unit  until  the  tenant  has 
been  relocated  to  decent,  safe,  sanitary, 
and  affordable  housing  that  is,  to  the 
maximum  extent  practicable,  of  the 
tenant's  choice.  The  rule  also  allows 
replacement  with  units  of  different  sizes, 
after  analysis  of  local  needs,  to 
accommodate  changes  in  local  priority 
needs,  provided  that  at  least  the  same 
total  number  of  individuals  and  families 
may  be  accommodated. 

Regulatory  amendments  implementing 
the  statutory  requirements  discussed 
above  can  be  found  in  §  §  970.4,  970.5, 
970.6,  970.7,  970.8,  of  this  rule  and  in  a 
new  §  970.11  relating  specifically  to  the 
replacement  housing  plan  requirements. 

Paragraph  (b)  of  §  970.5  is  revised  to 
specify  in  the  last  sentence,  which  states 
that  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
Act  of  1970  does  not  apply  to 
displacement  as  a  result  of  the  activities 
covered  by  Part  970,  that  inapplicability 
goes  only  to  disposition  activities  under 
Part  970.  The  Uniform  Relocation  Act 
Amendments  of  1987,  Pub.  L.  100-27, 
amended  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  to 
remove  the  exemption  for  relocation 
because  of  demolition  of  public  housing. 
When  implementing  regulations  for  the 
Relocation  Act  Amendments  are  made 
final  (approximately  April  1989),  they 
will  be  applicable  to  displacement  from 
public  housing  as  a  result  of  demolition 
activities  covered  by  Part  970.  Pending 
effectiveness  of  the  Relocation  Act 
Amendments  in  April  1989,  the 
exemption  covering  demolition  and 
disjKJsition  activities  as  contained  in  the 
existing  §  970.5  stands. 

In  addition  to  the  regulatory 
amendments  discussed  above,  §  970.2, 
Applicability,  is  amended  to  except  from 
coverage  of  Part  970  homeownership 
sales  under  (1)  section  21  of  the  1937  Act 
(as  added  by  section  123  of  the  1987 
Act).  (2)  the  Turnkey  HI/IV  and  Mutual 
Help  Homeownership  Opportunity 
Programs,  and  (3)  other  homeownership 
programs,  such  as  the  Public  Housing 
Homeownership  Demonstration 
Program,  and  other  homeownership 
programs  established  under  sections 
5(h)  or  6(c)(4)(D)  of  the  1937  Act. 
(Section  21  pertains  to  homeownership 
programs  through  resident  management 


corporations.)  Thus,  the  demolition/ 
disposition  regulations  will  be 
inapplicable  to  all  conveyances  for 
homeownership. 

The  Department  has  also  determined 
that  Part  970  should  not  apply  to 
demolition  or  disposition  of  units 
deprogrammed  before  February  5, 1988 
(the  effective  date  of  the  1987  Act).  Units 
are  deprogrammed  for  varying  reasons, 
and  because  of  this,  the  Department 
invites  public  comment  concerning 
whether  Part  970's  requirements  ought  to 
be  applied  to  some  or  all  housing  units 
deprogrammed  after  February  5, 1988, 
and  in  the  future.  This  interim  rule,  by 
its  silence,  extends  coverage  to  all  units 
deprogrammed  after  February  5, 1988. 

A  technical  correction  is  made  to 
§  970.4(e)  (redesignated  by  this  rule  as 
§  970.4(d))  to  clarify  that  the 
requirements  of  environmental  and 
historic  perservation  statutes  applicable 
to  the  existing  regulation  also  apply  to 
the  replacement  housing  plan  required 
under  the  1987  Act. 

Editorial  corrections  are  made  to 
§  970.5  to  reword  the  first  sentence  of 
paragraph  (a)  to  state  that  "tenants  who 
are  to  be  displaced  as  a  result  of 
demolition  or  disposition  shall  be 
relocated  to  other  decent,  safe,  sanitary 
and  affordable  housing  *  *  *" 
(Emphasis  supplied.) 

In  §  970.9,  paragraph  (b)(1)  is 
amended  to  state  that  net  proceeds 
(after  payment  of  HUD-approved  costs 
of  diposition  and  relocation)  shall  be 
used  for  the  retirement  of  outstanding 
obligations,  if  any,  issued  to  finance 
original  development  or  modernization 
of  the  project  in  recognition  of  the 
possibility  that  such  obligations  may 
have  been  forgiven.  (See  42  U.S.C. 
1437b.)  Reference  to  the  payment  of 
development  costs  has  been  deleted 
because  development  cost  is  contained 
in  the  outstanding  obligation,  and 
double  payment  should  not  be  implied. 

A  new  §  970.12  is  added  which 
specifies  the  types  of  actions  that  may 
be  permitted  before  approval  of  an 
application  for  demolition  or  disposition. 
The  section  mandates  that  a  PHA  may 
not  take  any  action  to  demolish  or 
dispose  of  a  public  housing  project 
without  obtaining  HUD  approval  under 
Part  970,  and  that  until  such  time,  the 
PHA  must  continue  to  meet  its 
obligations  under  the  ACC  as  far  as 
operation  and  maintenance  of  the 
project.  However,  approval  is  not 
required  for  planning  activities, 
analysis,  or  consultations,  such  as 
viability  studies,  comprehensive 
modernization  planning  or 
comprehensive  occupancy  planning. 
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Other  Matters 

Justification  for  Interim  Rule 

Section  7(o)  of  the  Department  of 
Housing  and  Urban  Development  Act 
provides  tha  no  rule  may  become 
effective  until  after  the  first  period  of  30 
calendar  days  of  continuous  session  of 
Congress  following  its  publication. 
Under  the  current  congressional 
calendar,  the  Department  must  publish  a 
final  or  interim  rule  no  later  than 
September  7, 1988,  in  order  for  it  to 
become  effective  this  calendar  year.  A 
final  or  interim  rule  published  after  that 
date  must  wait  until  Congress  convenes 
in  January  1989  for  the  30  calendar  days 
of  session  to  run  and  would  not  become 
effective  until  mid-March  1989. 

It  is  not  feasible  for  the  Department  to 
develop  a  proposed  rule,  publish  that 
proposed  rule  and  provide  a  period  for 
comment,  and  develop  and  publish  a 
final  rule,  all  by  September  7. 1988.  In 
the  meantime,  processing  and  approval 
of  applications  for  demolition  or 
disposition  of  public  housing  units,  other 
than  in  the  case  of  emergencies 
threatening  the  health  or  safety  of 
tenants  or  of  the  community,  have  been 
suspended  awaiting  regulatory 
implementation  of  the  1987  Act 
requirements.  Therefore,  the  Department 
has  determined  that  it  is  both 
impracticable  and  contrary  to  the  public 
interest  to  extend  the  developmental 
period  for  this  rule  by  requiring  public 
comment  before  its  date  of 
effectiveness.  Accordingly,  this  rule  is 
being  promulgated  as  an  interim  rule  to 
facilitate  implementation  of  an  effective 
rule  this  calendar  year,  while  still 
providing  for  public  comment.  Public 
comment  will  be  taken  into  account  in  a 
follow-up  final  rule. 

Findings  and  Certifications 

A  Finding  on  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CI-'R  Part  50,  which 
implement  section  102{21(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  Significant  Impact 
is  available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 
10276,  451  Seventh  Street  SW., 
Washington,  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  will  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 


increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
the  reporting  or  recordkeeping 
provisions  that  are  included  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB).  They  are  not  effective  until  OMB 
approval  has  been  obtained  and  the 
public  notified  to  that  effect  through  a 
technical  amendment  to  this  regulation. 

In  accordance  v.rith  5  U.S.C.  605(b) 
(the  Regulatory  Flexibihty  Act),  the 
Undersigned  hereby  certifies  that  this 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  1987  Act  provides 
for  substantial  contributions  of  funds  by 
the  Federal  government  to  assist  in 
bearing  the  costs  associated  with  the 
policy  changes  reflected  in  the  rule.  This 
cost  sharing  will,  of  course,  by  available 
both  to  large  and  small  PHAs  whose 
demolition  and  disposition  decisions  are 
affected  by  the  rule. 

This  rule  was  listed  as  item  number 
1023  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  25. 1988  (53  FR  13854)  in 
accordance  with  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  21  CFR  Part  970 

Public  housing. 

Accordingly.  24  CFR  Part  970  is 
amended  as  follows: 

PART  970— PUBLIC  HOUSING 
PROGRAM— DEMOLITION  OR 
DISPOSITION  OF  PUBLIC  HOUSING 
PROJECTS 

1.  The  authority  citation  for  Part  970  is 
revised  to  read  as  follows: 

Authority:  Sec.  18,  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437p);  sec.  7(d), 
Department  cf  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2.  In  §  970.2,  paragraph  (c)  is  revised 
and  a  new  paragraph  (g)  is  added,  to 
read  as  follows: 

§970.2    Applicability. 

***** 

(c)  The  conveyance  of  public  housing 
for  the  purpose  of  providing 
homeownership  opportunities  for  lower 
income  families  under  Section  21  of  the 


Act,  the  Turnkey  III/IV  or  Mutual  Help 
Homeownership  Opportunity  Programs, 
or  the  Public  Homeownership 
Demonstration  Program  or  other 
homeownership  programs  established 
under  section  5(h)  or  6(c)(4)(D)  of  the 
Act. 
***** 

(g)  Units  deprogrammed  before 
February  5, 1988. 

3.  In  §  970.4,  paragraph  (b)  is  removed, 
existing  paragraphs  (c).  (d),  and  (e)  are 
redesignated  as  (b).  (c).  and  (d),  and 
newly  redesignated  (d)  is  revised  and  a 
new  paragraph  (e)  is  added  to  read  as 
follows: 

§  970.4    General  requirements  for  HUD 
approval  of  applications  for  demolition  or 
disposition 

***** 

(d)  Demolition  or  disposition 
(including  any  related  replacement 
housing  plan)  will  meet  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1959  (42  U.S.C.  4321),  the  National 
Historic  Preservation  Act  of  1966  (16 
U.S.C.  469),  and  related  laws,  as  stated 
in  the  Department's  regulations  at  24 
CFR  Part  50. 

(e)  The  public  housing  agency  has 
developed  a  replacement  housing  plan, 
in  accordance  with  §  970.11,  and  has 
obtained  a  commitment  for  the  funds 
necessary  to  carry  out  the  plan  over  the 
approved  schedule  of  the  plan.  To  the 
extent  such  finding  is  not  provided  from 
other  sources  [e.g.,  State  or  local 
programs  or  proceeds  of  disposition), 
HUD  approval  of  the  application  for 
demolition  or  disposition  is  conditioned 
on  HUD's  agreement  to  commit  the 
necessary  funds  (subject  to  availability 
of  future  appropriations). 

4.  Section  970.5  is  revised  to  read  as 
follows; 

§  970.5    Relocation  of  displaced  tenants  on 
a  nondiscriminatory  basis. 

(a)  (1)  Tenants  who  are  to  be 
displaced  as  a  result  of  demolition  or 
disposition  must  be  relocated  to  other 
decent,  safe,  sanitary,  and  affordable 
housing  (at  rents  no  higher  than 
permitted  under  the  Act,)  which  is,  to 
the  maximum  extent  practicable, 
housing  of  their  choice,  on  a 
nondiscriminatory  basis,  without  regard 
to  race,  color,  religion  (creed),  national 
origin,  handicap,  age,  or  sex.  in 
compliance  with  applicable  Federal  and 
State  laws. 

(2)  Relocation  may  be  to  other 
publicly  assisted  housing,  including 
housing  assisted  under  section  8  of  the 
Act  and  housing  available  as  a  result  of 
the  section  8  Housing  Voucher  Program, 
provided  the  PHA  ensures  that  the  rent 
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paid  by  the  displaced  tenemt  following 
relocation  will  not  exceed  the  amount 
permitted  under  section  3(a)  of  the  Act 
The  PHA  shall  be  responsible  for 
providing  assistance  to  the  displaced 
tenant  in  this  regard  and  may  use 
vouchers  or  certificates  to  ensure  that 
the  rent  paid  by  the  tenant  does  not 
exceed  the  amount  permitted  under 
section  3(a)  of  the  Act.  Nothing  in  this 
paragraph  shall  prohibit  a  displaced 
tenant  from  requesting  a  voucher  under 
the  section  8  Housing  Voucher  Program 
for  use  in  a  housing  unit  with  rent  that 
exceeds  the  amount  permitted  under 
section  3(a)  of  the  Act,  if  such  a  unit  is 
chosen  by  a  displaced  tenant  who  has 
been  provided  an  opportiuiity  to  use 
housing  voucher  assistance  in 
accordance  with  this  paragraph. 

(b)  In  addition  to  provision  of 
relocation  housing,  assistance  to  all 
displaced  tenants  shall  include 
assistance  in  finding  other  suitable 
housing,  including  payment  of  actual, 
reasonable  moving  costs,  and 
counseling  and  advisory  services  to 
assure  that  full  choices  and  real 
opportunities  exist  for  tenants  displaced 
from  public  housing  scheduled  for 
demolition  or  other  disposition  to  select 
relocation  housing  in  a  full  range  of 
neighborhoods  in  which  suitable 
relocation  housing  may  be  found,  in  and 
outside  areas  of  minority  concentration. 
Tenants  to  be  displaced  become  eligible 
for  assistance  as  of  the  date  of  receipt  of 
an  official  notice  to  move.  Pending  the 
effectiveness  of  final  rules  to  implement 
the  1987  amendments  to  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
("the  URA"),  the  URA  does  not  apply  to 
displacement  as  a  result  of  the 
desposition  activities  covered  by  this 
part. 

5.  Section  970.6  is  revised  to  read  as 
follows: 

§  970.6    Specific  criteria  for  HUD  approval 
of  demolition  requests. 

In  addition  to  other  applicable 
requirements  of  this  part,  HUD  will  not 
approve  an  application  for  demolition 
unless  HUD  determines  that  one  of  the 
following  criteria  is  met: 

(a)  In  the  case  of  demolition  of  all  or  a 
portion  of  a  project,  the  project,  or 
portion  of  the  project,  is  obsolete  as  to 
physical  condition,  location,  or  other 
factors,  making  it  unusable  for  housing 
purposes  and  no  reasonable  program  of 
modifications,  in  keeping  with  the 
Comprehensive  Improvement 
Assistance  Program  (CIAP)  regulations 
in  24  CFR  Part  968,  is  feasible  to  return 
the  project  or  portion  of  the  project  to 
useful  life.  Major  problems  indicative  of 
obsoleteness  are — 


(1)  As  to  physical  condition:  structural 
deficiencies,  substantial  deterioration, 
or  other  design  or  site  problems  [e.g., 
severe  erosion  or  flooding); 

(2)  As  to  location:  physical 
deterioration  of  the  neighborhood; 
change  from  residential  to  industrial  or 
commercial  development;  or 
environmental  conditions  as  determined 
by  HUD  environmental  review  in  accord 
with  24  CFR  Part  50,  which  jeopardize 
the  suitability  of  the  site  or  a  portion  of 
the  site  and  its  housing  structures  for 
residential  use; 

(3)  Other  factors  which  have  seriously 
affected  the  marketabihty,  usefulness,  or 
management  of  the  property. 

(b)  In  the  case  of  demolition  of  only  a 
portion  of  a  project,  the  demohtion  will 
help  to  assure  the  useful  life  of  the 
remaining  portion  of  the  project  [e.g.,  to 
reduce  project  density). 

6.  In  §  97a7.  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§970.7    Sfwciflc  criteria  for  HUD  apfKOval 
of  disposition  requests. 

(a)  *  *  • 

(2)  Disposition  will  allow  the 
acquisition,  development,  or 
rehabilitation  of  other  properties  that 
will  be  more  efficiently  or  effectively 
operated  as  lower  income  housing 
projects,  and  that  will  preserve  the  total 
amount  of  lower  income  housing  stock 
available  to  the  community.  A  PHA 
must  be  able  to  demonstrate  to  the 
satisfaction  of  HUD  that  the  additional 
units  are  being  provided  in  connection 
with  the  disposition  of  the  property. 
*        *        *        «        * 

7.  In  §  970.8,  paragraph  (f)  is  revised  to 
read  as  follows: 

§  970.8    PHA  appUcation  for  HUD  approval. 

***** 

(f)  A  replacement  housing  plan,  as 
required  under  §  970.11,  and  a  statement 
from  the  unit  of  general  local 
government  in  which  the  project  is 
located,  indicating  approval  of  the 
replacement  plein. 
***** 

8.  In  §  970.9,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  970.9    Disposition  of  property;  use  of 
proceeds. 

***** 

(b)  *  *  * 

(1)  For  the  retirement  of  outstanding 
obligations,  if  any,  issued  to  finance 
original  development  or  modernization 
of  the  project;  and 
***** 

9.  Section  970.11  is  redesignated  as 
§970.13,  and  new  §§970.11  and  970.12 
are  added,  to  read  as  follows: 


§  970. 1 1    Replacement  Housing  Plan. 

(a)  HUD  may  not  approve  an 
application  or  furnish  assistance  under 
this  part  unless  the  PHA  submitting  the 
application  for  demolition  or  disposition 
also  submits  a  plan  for  the  provision  of 
an  additional  decent,  safe,  sanitary,  and 
affordable  dwelling  unit  (at  rents  no 
higher  than  permitted  under  the  Act)  for 
each  public  housing  dwelling  unit  to  be 
demolished  or  disposed  of  under  the 
application.  The  plan  must  include  any 
one  or  combination  of  the  following: 

(1)  The  acquisition  or  development  of 
additional  public  housing  dwelling  units; 

(2)  The  use  of  15-year  project-based 
assistance  under  section  8  (as  provided 
for  in  24  CFR  Part  882,  Subpart  G); 

(3)  The  use  of  not  less  than  15-year 
project-based  assistance  under  other 
Federal  programs; 

(4)  The  acquisition  or  development  of 
dwelling  units  assisted  under  a  State  or 
locaJ  government  program  that  provides 
for  project-based  assistance  comparable 
in  terms  of  eligibility,  contribution  to 
rent,  and  length  of  assistance  contract 
(not  less  than  15  years)  to  assistance 
under  section  (8)(b)(l)  of  the  Act;  or 

(5)  The  use  of  15-year  tenant-based 
assistance  under  section  8  of  the  Act 
(excluding  vouchers  under  section  8(o)), 
under  the  conditions  described  in 
paragraph  (b)  of  this  section. 

(b)  Fifteen-year  tenant-based 
assistance  under  section  8  may  be 
approved  under  the  replacement  plan 
only  if: 

(1)  There  is  a  finding  by  HUD  that 
replacement  with  project-based 
assistance  (including  public  housing,  as 
well  as  other  types  of  project-based 
assistance  under  paragraph  (a)  of  this 
section)  is  not  feasible  under  the 
feasibility  standards  estabUshed  for 
project-based  assistance;  that  the  supply 
of  private  rental  housing  actually 
available  to  those  who  would  receive 
project-based  assistance  under  the  plan 
is  sufficient  for  the  total  number  of 
certificates  and  vouchers  available  in 
the  community  after  implementation  of 
the  plan;  and  that  this  available  housing 
supply  is  likely  to  remain  available  for 
the  full  15-year  term  of  the  assistance; 
and 

(2)  HUD's  findings  under  paragraph 
(b)(1)  of  this  section  are  based  on 
objective  information,  which  must 
include  rates  of  participation  by 
landlords  in  the  section  8  program:  size, 
condition,  and  rent  levels  of  available 
rental  housing  as  compared  to  Section  8 
standards;  the  supply  of  vacant  existing 
housing  meeting  the  section  8  housing 
quality  standards  with  rents  at  or  below 
the  fair  market  rent  or  the  likelihood  of 
adjusting  the  fair  market  rent;  the 
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number  of  eligible  families  waiting  for 
public  housing  or  housing  assistance 
under  Section  8;  the  extent  of 
discrimination  practiced  against  the 
types  of  individuals  or  families  to  be 
served  by  the  assistance;  and  such 
additional  data  as  HUD  may  determine 
to  be  relevant  in  particular 
circumstances. 

(3)  To  justify  a  finding  under 
paragraph  (b)(1)  of  this  section,  the  PHA 
must  provide  sufficient  information  to 
support  both  parts  of  the  finding — why 
project-based  assistance  is  infeasible 
and  how  the  conditions  for  tenant-based 
assistance  will  be  met,  based  on  the 
pertinent  data  from  the  local  housing 
market,  as  prescribed  in  paragraph 
(b)(2)  of  this  section.  The  determination 
as  to  infeasibility  of  project-based 
assistance  must  be  based  on  the 
standards  for  feasibility  stated  in  the 
respective  regulations  which  govern 
each  type  of  eligible  project-based 
program  identified  in  paragraph  (a)  this 
section,  including  public  housing  under 
paragraph  (a)(1)  of  this  section  as  well 
as  the  other  types  of  eligible  Federal, 
State  and  local  programs  of  project- 
based  assistance  under  paragraphs 
(a)(2)  through  (4)  of  this  section.  A 
finding  ot«rfeasibility  may  thus  be 
made  only  irthe  applicable  feasibility 
standards  caiinot  be  met  under  any  of 
those  project-based  programs,  or  any 
combination  of  them.  For  example,  with 
regard  te^dditional  public  housing 
development,  feasibihty  would  be 
determined  by  reference  to  Part  941  and 
any  other  applicable  regulations  and 
requirements,  to  include  consideration 
of  such  factors  as  local  needs  for  new 
construction  or  rehabilitation, 
availability  of  suitable  properties  for 
acquisition  or  sites  for  construction,  and 
HUD  determinations  under  cost 
containment  policies.  With  regard  to 
Section  8  programs  involving 
rehabilitation,  an  example  of  a  major 
feasibility  factor  would  be  the  prospects 
for  participation  of  private  owners 
willing  to  meet  the  rehabilitation 
requirements. 

(c)  The  plan  must  be  approved  by  the 
unit  of  general  local  government  in 
which  die  project  is  located. 

(d)  The  plan  must  include  a  schedule 
for  carrying  out  all  its  terms  within  a 
period  consistent  with  the  size  of  the 
proposed  demolition  or  disposition, 
except  that  the  schedule  for  completing 
the  plan  shall  in  no  event  exceed  6  years 
from  the  date  specified  to  begin  plan 
implementation. 

(e)  The  plan  must  include  a  method 
which  ensures  that  at  least  the  same 
total  number  of  individuals  and  families 
will  be  provided  housing,  allowing  for 
replacement  with  units  of  different  sizes 


to  accommodate  changes  in  local 
priority  needs. 

(f)  Where  existing  occupants  will  be 
displaced,  the  plan  must  include  a 
relocation  plan  in  accordance  with 
§§970.5  and  970.8(d). 

(g)  The  plan  must  prevent  the  taking 
of  any  action  to  demolish  or  dispose  of 
any  unit  until  the  tenant  of  the  unit  is 
relocated  in  accordance  with  §  970.5. 
This  does  not  preclude  actions  permitted 
under  S  970.12,  actions  required  under 
this  part  for  development  and 
submission  of  the  PHA's  appHcation  for 
HUD  approval  of  demoUtion  or 
disposition,  or  actions  required  to  carry 
out  a  relocation  plan  which  has  been 
approved  by  HUD  in  accordance  with 
§§970.5  and  970.8(d). 

(h)  The  plan  must  include  an 
assessment  of  the  suitability  of  the 
location  of  proposed  replacement 
housing  based  upon  application  of  the 
Site  and  Neighborhood  standards 
established  at  24  CFR  941.202  (b),  (c). 
and  (d). 

(i)  The  plan  must  contain  assurances 
that  any  replacement  units  acquired, 
newly  constructed  or  rehabilitated  will 
meet  the  applicable  accessibility 
requirements  set  forth  in  24  CFR  8.25. 

§  970.12    Required  and  permitted  actions 
prior  to  approval. 

A  PHA  may  not  take  any  action  to 
demolish  or  dispose  of  a  public  housing 
project  or  a  portion  of  a  public  housing 
project  without  obtaining  HUD  approval 
under  this  part.  Until  such  time  as  HUD 
approval  may  be  obtained,  the  PHA 
shall  continue  to  meet  its  ACC 
obligations  to  maintain  and  operate  the 
property  as  housing  for  lower  income 
families.  This  does  not,  however,  mean 
that  HUD  approval  under  this  part  is 
required  for  planning  activities, 
analysis,  or  consultations,  such  as 
project  viability  studies,  comprehensive 
modernization  planning  or 
comprehensive  occupancy  planning. 

Date:  July  25, 1988. 
James  E.  Baugh, 

General  Deputy  Assistant  Secretary  for 
Public  and  Indian  Housing. 
[FR  Doc.  88-18497  Filed  8-16-88;  8;45  am] 
BIU.ING  CODE  4210-33-M 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  0 
[Order  No.  129S-88] 

Organization  of  the  Department  of 
Justice 

AGENCY:  Department  of  )ustice. 
ACTION:  Final  rule. 


summary:  The  Department  of  Justice  is 
amending  §  0.34(c)  of  Title  28  of  the 
Code  of  Federal  Regulations,  which 
concerns  the  function  and  membership 
of  a  policy  advisory  group  for 
INTERPOL-United  States  National 
Central  Bureau.  The  amendment  will 
create  a  Management  Policy  Group  in 
INTERPOL  with  the  discretion  to 
convene  an  advisory  group. 
Establishment  of  the  Management  Policy 
Group  offers  a  more  efficient  and 
effective  method  of  reviewing  and 
developing  INTERPOL  programs  and 
policies. 
EFFECTIVE  DATE:  August  8,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Jo  Grotenrath,  General  Counsel, 
United  States  National  Central  Bureau, 
U.S.  Department  of  Justice,  Washington, 
DC  20530.  Phone  Number  :  (202)  272- 
8383.  This  is  not  a  toll-free  nimiber. 

SUPPLEMENTARY  INFORMATION: 

INTERPOL'S  initial  policy  advisory 
group  was  structured  in  a  manner 
perceived  at  the  time  to  be  the  most 
efficient  and  effective  means  of 
reviewing  and  developing  INTERPOL 
programs  and  policies.  In  actual  practice 
over  the  years,  responsibility  for  the 
INTERPOL  programs  came  to  be 
centered  in  what  is  known  as  the 
Management  Policy  Group,  which  is 
described  in  greater  detail  below. 
Accordingly,  the  original  structure  and 
composition  of  the  advisory  group  no 
longer  adequately  fulfills  the  anticipated 
needs. 

The  designated  Management  Policy 
Group,  with  the  discretion  to  convene  an 
advisory  group,  offers  a  more  efficient 
and  effective  method  of  reviewing  and 
developing  INTERPOL  programs  and 
policies. 

As  required  by  the  Regulatory 
Flexibihty  Act,  it  is  hereby  certified  that 
this  rule  will  not  have  a  significant 
impact  on  small  business  entities.  It  is 
not  a  major  rule  within  the  meaning  of 
Executive  Order  No.  12291. 

List  of  Subjects  in  28  CFR  Part  0 

Administrative  practice  and 
procedure. 

Accordingly,  28  CFR  Part  0  is 
amended  to  read  as  follows: 

PART  0— [AMENDED] 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301,  2303;  8  U.S.  1103, 
1324A.  1427(g);  15  U.S.C.  644(1<);  18  U.S.C. 
2254.  3621.  3622,  4001.  4041,  4042,  4044.  4082. 
4201  et  seq.,  6003(b);  21  U.S.C.  871,  881(d),  904; 
22  U.S.C.  263a,  1621-16450. 1622  note;  28 
U.S.C.  509.  510.  515,  524,  542.  543.  552.  552a. 
569;  31  U.S.C.  1108,  3801  et  seq.,  50  U.S.C. 
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App.  2001-2017p:  Pub.  L  No.  91-513.  sec.  501: 
EO  11919;  EO  11287;  EO  11300. 

2.  Paragraph  (c)  of  §  0.34  is  amended 
by  revising  it  to  read  as  follows: 

§0.34    [Amencted] 

(c]  Serve  as  a  member  of  a 
Management  Policy  Group  to  review 
and  develop  INTERPOL  programs  and 
policies.  This  Management  Policy  Group 
will  include  the  designee  of  the  Attorney 
General,  who  is  the  United  States 
representative  to  INTERPOL,  and  the 
designee  of  the  Secretary  of  the 
Treasury,  who  is  the  alternate 
representative  to  INTERPOL  The 
Attorney  General's  designee  and  the 
Secretary  of  the  Treasury's  designee 
may  expand  the  Management  Policy 
Group  to  include  any  U.S.  Government 
official  serving  as  an  elected  ofHcer  to 
INTERPOL,  e.g..  President,  Vice 
President  or  Executive  Committee 
Member.  The  Management  Policy 
Group,  at  its  discretion,  may  convene  an 
advisory  group  comprised  of  the  heads 
of  the  agencies  or  offices  which  are 
participating  members  of  the  United 
States  National  Central  Biu'eau 
(USNCB),  as  necessary,  to  assist  in  the 
review  and  development  of  INTERPOL 
programs  and  policies.  The  Attorney 
General's  designee  representing  the 
Department  of  Justice  and  the  Secretary 
of  the  Treasury's  designee  representing 
the  Department  of  the  Treasury  may 
submit  any  matter  regarding  INTERPOL- 
USNCB  leadership  or  organization 
placement  within  the  Department  of 
Justice  to  the  advisory  group  for 
resolution  by  a  majority  decision. 

Date:  August  8, 1988. 
Edwin  Meeselll, 

Attorney  General. 

JFR  Doc.  88-185n  Filed  8-18-88;  8:45  amj 

BUJJNQ  CODE  441(M>1-II 


DEPARTMENT  OF  DEFENSE 
Office  of  ttte  Secretary 

32  CFR  Part  191 

[DoDDIrMtive  1440.1] 

The  DoD  Civilian  Equal  Opportunity 
(EEO)  Program 

AGENCY:  Department  of  Defense. 
action:  Final  rule. 

summary:  This  part  establishes  the 
Civilian  Equal  Employment  Opportunity 
(EEO)  Program  within  the  Department  of 
Defense.  It  authorizes  Special  Emphasis 
Programs  for  women,  minorities,  and 
persons  with  disabilities  and  establishes 


the  Defense  Equal  Opportunity  Council, 
the  Civilian  EEO  Review  Board,  and 
Special  Emphasis  Program  Boards.  The 
purpose  is  to  institutionalize  EEO 
activities  and  consolidate  guidance  in  a 
single  document.  This  part  affects 
applicants  for  employment  within  the 
Department  of  Defense  as  well  as 
employees. 

EFFECTIVE  DATE:  May  21, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Claiborne  D.  Haughton  Jr.,  Director 
for  Civilian  Equal  Opportunity  Policy, 
Department  of  Defense,  3A272,  The 
Pentagon,  Washington,  DC  20301^«X)0. 
Telephone:  (202)  695-0105  or  AUTOVON 
225-0105. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Defense  last  published  32 
CFR  Part  191  in  the  Federal  Register  on 
May  24, 1977  (42  FR  26422). 

List  of  Subjects  in  32  CFR  Part  191 

Equal  employment  opportunity, 
Government  employees.  Military 
personnel. 

Accordingly,  32  CFR  Part  191  is 
revised  to  read  as  follows: 

PART  191— THE  DOD  CIVILIAN  EQUAL 
EMPLOYMENT  OPPORTUNITY  (EEO) 
PROGRAM 

Sec. 

191.1  Purpose. 

191.2  Applicability  and  scope. 

191.3  Definitions. 

191.4  Policy. 

191.5  Responsibilities. 

191.6  Procedures. 

191.7  Civilian  EEO  program  staff. 

191.8  Defense  equal  opportunity  council  and 
EEO  boards. 

191.9  Information  requirements. 

191.10  Effective  date. 

Authority:  5  U.S.C.  301. 10  U.S.C.  113. 

9 191.1    Purpose. 

This  part: 

(a)  Implements  the  DoD  Humans 
Goals  Charter  29  U.S.C.  791,  792,  793, 
and  795;  guidance  from  the  Equal 
Employment  Opportunity  Commission 
(EEOC);  guidance  from  the  Office  of 
Personnel  Management  (OPM); 
Executive  Order  11830;  General  Services 
Administration  Order  ADM  5420.71; 
Executive  Orders  11141;  11246  Part  II. 
11375.  and  12086;  OfBce  of  Management 
and  Budget  (OMB)  Circular  No.  A-11;  42 
U.S.C.  2000E-16;  Executive  Order  11478; 
38  U.S.C.  2014;  29  U.S.C.  e31(b)  and  633a; 
5  U.S.C.  Chapters  43  and  72;  Secretary  of 
Defense  Policy  on  Sexual  Harassment. 
July  17. 1981;  Assistant  Secretary  of 
Defense  (Manpower.  Reserve  Affairs 
and  Logistics)  Multiple  Addressee 
Memorandum.  August  16. 1981;  and  29 
U.S.C.  206(d)  by  establishing  the  Civilian 


Equal  Employment  Opportunity  (EEO) 
Program,  to  include  affirmative  action 
programs,  consistent  with  guidance  from 
the  Equal  Employment  Opportunity 
Commission  (EEOC).  Office  of  Personnel 
Management  (OPM),  and  the  DoD 
Human  Goals  Charter. 

(b)  Consolidates  in  a  single  document 
provisions  of  Secretary  of  Defense 
Multiple  Addressee  Memorandum,  June 
23. 1981;  DoD  Directive  1100.11,  DoD 
Directive  1450.1,  DoD  Directive  5120.46, 
and  DoD  Directive  1100.15,  therefore 
cancelling  each  document. 

(c)  Authorizes,  as  an  integral  part  of 
the  Civilian  EEO  Program,  the 
establishment  of  Special  Emphasis 
Programs  (SEPs)  entitled  the  Federal 
Women's  Program  (FWP),  the  Hispanic 
Employment  Program  (HEP),  and  the 
Handicapped  Individuals  Program  (HIP), 
as  well  as,  at  the  discretion  of 
responsible  officials,  SEPs  for  the 
additional  groups  covered  by  the 
Federal  Equal  Opportunity  Recruitment 
Program  (i.e.,  the  Asian/Pacific  Islander 
Employment  Program,  the  Black 
Employment  Program,  and  the  American 
Indian/Alaskan  Native  Employment 
Program). 

(d)  Estabhshes  the  Defense  Equal 
Opportunity  Council  (DEOC),  the 
Civilian  EEO  Review  Board,  the  SEP 
Boards. 

(e)  Authorizes  the  issuance  of  DoD 
Instructions  and  Manuals  to  implement 
this  part  and  guidance  from  standard- 
setting  agencies  such  as  EEOC  and 
OPM.  consistent  with  DoD  5025.1-M. 

§  19U    Applicability  and  scope. 

This  part: 

(a)  Applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD)  and 
activities  supported  administratively  by 
OSD,  the  Military  Departments,  the 
Organization  of  the  Joint  Chiefs  of  Staff 
(as  an  element  of  the  OSD  for  the 
purposes  of  this  program),  the  Unified 
and  SpeciHed  Commands,  the  Defense 
Agencies,  the  Army  and  Air  Force 
Exchange  Service,  the  National  Guard 
Bureau,  the  Uniformed  Services 
University  of  the  Health  Sciences,  the 
Office  of  Civilian  Health  and  Medical 
Programs  of  the  Uniformed  Services, 
and  the  DoD  Dependents  Schools 
(hereafter  referred  to  collectively  as 
"DoD  Components"). 

(b)  Applies  worldwide  to  all  civilian 
employees  and  applicants  for  civilian 
employment  within  the  Department  of 
Defense  in  appropriated  and  non- 
appropriated fund  positions. 
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(c)  Does  not  apply  to  military 
personnel,  for  whom  equal  opportunity 
is  covered  by  DoD  Directive  1350.2  *. 

(d)  Covers  Federal  employment  issues 
under  section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended,  even  though 
DoD  Directive  1020.1  ^  implements 
section  504  with  respect  to  programs 
conducted  and  assisted  by  the 
Department  of  Defense.  The  standards 
established  under  section  501  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
(29  U.S.C.  791,  792,  793,  and  795),  are  to 
be  applied  under  section  504  of  the  Act 
with  respect  to  civilian  employees  and 
applicants  for  civilian  employment  in 
Federal  Agencies. 

§191.3    Definitions. 

Affirmative  action.  A  tool  to  achieve 
equal  employment  opportunity.  A 
program  of  self-analysis,  problem 
identification,  data  collection,  policy 
statements,  reporting  systems,  and 
elimination  of  discriminatory  policies 
and  practices,  past  and  present.  Such  a 
program  does  not  contemplate  and  shall 
not  include  any  preferential  treatment  of 
any  person  on  the  basis  of  race,  color, 
national  origin,  religion,  sex,  age,  or 
handicap. 

Age.  A  prohibited  basis 
discrimination.  For  purposes  of  this 
Directive,  persons  protected  under  age 
discrimination  provisions  are  those  40 
years  of  age  or  older,  except  when  a 
maximum  age  requirement  has  been 
established  by  statute  or  the  0PM. 
Aliens  employed  outside  the  limits  of 
the  United  States  are  not  covered  by 
this  definition. 

Discrimination.  Illegal  treatment  of  a 
person  or  group  based  on  race,  color, 
national  origin,  religion,  sex,  age,  or 
handicap. 

Equal  Employment  Opportunity 
(EEO).  The  right  of  all  persons  to  work 
and  advance  on  the  basis  of  merit, 
ability,  and  potential,  free  from  social, 
personal,  or  institutional  barriers  of 
prejudice  and  discrimination.  Equal 
employment  opportunity  is  the  objective 
of  afHrmative  action  programs. 

Handicapped  individual.  A  person 
who  has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities,  has  a 
record  of  such  impairment,  or  is 
regarded  as  having  such  an  impairment. 
For  purposes  of  this  Part,  such  term  does 
not  include  any  individual  who  is  an 
alcoholic  or  drug  abuser  and  whose 
current  use  of  alcohol  or  drugs  prevents 
such  individual  from  performing  the 


'  Copies  may  be  obtained  if  needed  from  the  U.S. 
Naval  Publications  and  Form»  Center,  Attn;  Code 
1062,  5801  Tabor  Avenue,  Philadelphia  PA  19120. 

»  See  footnote  1  to  J  191.2(c). 


duties  of  the  job  in  question,  or  whose 
employment,  by  reason  of  such  current 
alcohol  or  drug  abuse,  would  constitute 
a  direct  threat  to  property  or  to  the 
safety  of  others.  As  used  in  this 
paragraph: 

(a)  Physical  or  mental  impairment. 
Any  physiological  disorder  or  condition, 
cosmetic  disfigurement,  or  anatomical 
loss  affecting  one  or  more  of  the 
following  body  systems:  neurological; 
musculoskeletal  and  special  sense 
organs;  respiratory,  including  speech 
organs;  cardiovascular  reproductive; 
digestive;  genitourinary;  hemic  and 
lymphatic;  skin;  and  endocrine;  or  any 
mental  or  psychological  disorder,  such 
as  mental  retardation,  organic  brain 
syndrome,  emotional  or  mental  illness, 
and  specific  learning  disabihties. 

(b)  Major  life  activities.  Functions 
such  as  caring  for  one's  self,  performing 
manual  tasks,  walking,  seeing,  hearing, 
speaking,  breathing,  learning,  and 
working. 

(c)  Has  a  record  of  such  impairment. 
Has  a  history  of,  or  has  been 
misclassified  as  having,  a  mental  or 
physical  impairment  that  substantially 
limits  one  or  more  major  life  activities. 

(d)  Is  regarded  as  having  an 
impairment.  Has: 

(1)  A  physical  or  mental  impairment 
that  does  not  substantially  limit  major 
life  activities  but  is  treated  by  an 
employer  as  constituting  such  a 
limitation; 

(2)  A  physical  or  mental  impairment 
that  substantially  limits  major  life 
activities  only  as  a  result  of  the  attitude 
of  others  toward  such  impairment;  or 

(3)  None  of  the  impairments  defined 
above  but  is  treated  by  an  employer  as 
having  an  impairment. 

Minorities.  All  persons  classified  as 
black  (not  of  Hispanic  origin),  Hispanic, 
Asian  or  Pacific  Islander,  and  American 
Indian  or  Alaskan  Native. 

National  origin.  A  prohibited  basis  for 
discrimination.  An  individual's  place  of 
origin  or  his  or  her  ancestor's  place  of 
origin  or  the  possession  of  physical, 
cultural,  or  linguistic  characteristics  of  a 
national  origin  group. 

Race.  A  prohibited  basis  for 
discrimination.  For  purposes  of  this  part, 
all  persons  are  classified  as  black  (not 
of  Hispanic  origin),  Hispanic,  Asian  or 
Pacific  Islander,  American  Indian  or 
Alaskan  Native,  and  White,  as  follows: 

(a)  Black  (not  of  Hispanic  origin).  A 
person  having  origins  in  any  of  the  black 
racial  groups  of  Africa. 

(b)  Hispanic  Origin.  A  person  of 
Mexican,  Puerto  Rican,  Cuban,  Central 
or  South  American  or  other  Spanish 
culture  or  origin  regardless  or  race, 

(c)  Asian  or  Pacific  Islander.  A  person 
having  origin  in  any  of  the  original 


peoples  of  the  Far  East,  Southeast  Asia, 
the  Indian  subcontinent,  or  the  Pacific 
Islands.  This  area  includes,  for  example. 
China,  India,  Japan,  Korea,  the 
Philippine  Islands,  and  Samoa. 

(d)  American  Indian  or  Alaskan 
Native.  A  person  having  origins  in  any 
of  the  original  peoples  of  North  America, 
and  who  maintains  cultural 
identification  through  tribal  affiliation  or 
community  recognition. 

(e)  White.  A  person  having  origins  in 
any  of  the  original  peoples  of  Europe. 
North  Africa,  or  the  Middle  East. 

Religion.  Traditional  systems  of 
religious  belief  and  moral  or  ethical 
beliefs  as  to  what  is  right  and  wrong 
that  are  sincerely  held  with  the  strength 
of  traditional  religious  views.  The 
phrase  "religious  practice"  as  used  in 
this  Part  includes  both  religious 
observances  and  practices.  DoD 
Components  are  expected  to 
accommodate  an  employee's  religious 
practices  unless  doing  so  causes  undue 
hardship  on  the  conduct  of  the 
Component's  business. 

Sexual  harassment  Sexual  advances, 
requests  for  sexual  favors,  and  other 
verbal  or  physical  conduct  of  a  sexual 
nature  constitute  sexual  harassment 
when: 

(a)  Submission  to  such  conduct  is 
made  either  explicitly  or  implicitly  a 
term  or  condition  of  a  person's  job.  pay, 
or  career. 

(b)  Submission  to  or  rejection  of  such 
conduct  by  a  person  is  used  as  a  basis 
for  career  or  employment  decisions 
affecting  this  person;  or 

(c)  Such  conduct  has  the  purpose  or 
effect  interfering  with  an  employee's 
performance  or  creating  an  intimidating, 
hostile,  or  offensive  environment 

Special  Emphasis  Program  (SEPs). 
Programs  established  as  integral  parts  of 
the  overall  EEO  program  to  enhance  the 
employment,  training,  and  advancement 
of  a  particular  minority  group,  women, 
or  handicapped  persons. 

Standard-setting  agencies.  Non-DoD 
Federal  Agencies  authorized  to  establish 
Federal  Government-wide  EEO  policy  or 
program  requirements.  The  term 
includes  the  EEOC;  OPM:  DoL.  Office  of 
Federal  Contract  Compliance  Programs 
(OFCCP);  and  OMB. 

§191.4    Poncy. 

It  is  DoD  Policy  to: 

(a)  Recognize  equal  opportunity 
programs,  including  affirmative  action 
programs,  as  essential  elements  of 
readiness  that  are  vital  to  the 
accomplishment  of  the  DoD  national 
security  mission. 

(b)  Develop  and  implement 
affirmative  action  programs  to  achieve 
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the  objective  of  a  civilian  work  force  in 
which  the  representation  of  minorities, 
women,  and  handicapped  individuals  at 
all  grade  levels,  in  every  occupational 
series,  and  in  every  major  organization 
element  is  commensurate  with  the 
representation  specified  in  EEOC  and 
OPM  guidance. 

(c)  Ensure  that  Civilian  EEO  Program 
activities  for  minorities,  women,  and 
handicapped  individuals  are  integrated 
fully  into  the  civilian  personnel 
management  system. 

(d)  Assess  progress  in  DoD 
Component  programs  in  accordance 
with  the  affirmative  action  goals  of  the 
Department  of  Defense. 

(e)  Prohibit  discrimination  based  on 
race,  color,  religion,  sex,  national  origin, 
mental  or  physical  handicap,  or  age. 

(f)  Eliminate  barriers  and  practices 
that  impede  equal  employment 
opportunity  for  all  employees  and 
applicants  for  employment,  including 
sexual  harassment  in  the  work  force  and 
at  work  sites  and  architectural, 
transportation,  and  other  barriers 
affecting  handicapped  individuals. 

§191.5    RMpofisibiltties. 

(a)  The  Assistant  Secretary  of 
Defense  (Force  Management  and 
Personnel  (ASD(FM&P)),  or  designee, 
shall: 

(1)  Represent  the  Secretary  of  Defense 
in  all  matters  related  to  the  DoD  Civilian 
EEO  Program,  consistent  with  DoD 
Directive  5124.2  » 

(2)  Establish  and  chair  the  DEOC. 

(3)  Establish  a  Civilian  EEO  Review 
Board. 

(4)  Develop  policy  and  provide 
program  oversight  for  the  Civilian  EEO 
Program. 

(5)  Ensure  full  implementation  of  this 
Part,  monitor  progress  of  affirmative 
action  program  elements,  and  advise  the 
Secretary  of  Defense  on  matters  relating 
to  the  Civilian  EEO  Program. 

(6)  Ensure  that  realistic  goals  that 
provide  for  significant  continuing 
increases  in  the  percentages  of 
minorities,  women,  and  handicapped 
individuals  in  entry,  middle,  and  higher 
grade  positions  in  all  organizations  and 
occupations  are  set  and  accomplished 
until  the  overall  DoD  objective  is  met 
and  sustained. 

(7)  Prepare  a  new  DoD  Human  Goals 
Charter  each  time  a  new  Secretary  of 
Defense  is  appointed. 

(8)  Ensure  fair,  impartial,  and  timely 
investigation  and  resolution  of 
complaints  of  discrimination  in 
employment,  including  complaints  of 
sexual  harassment. 


(9)  Establish  DoD  SEPs  for  the  FWP. 
HEP.  and  HIP.  In  addition,  the  ASD 
(FM&P]  shall  have  discretion  to 
establish  DoD  SEPs  for  the  additional 
groups  covered  by  the  Federal  Equal 
Opportimity  Recruitment  Program  (i.e., 
the  Asian/Pacific  Islander  Employment 
Program,  the  Black  Employment 
Program,  and  the  American  Indian/ 
Alaskan  Native  Employment  Program). 

(10)  Establish  DoD  Special  Emphasis 
Program  Boards  to  assist  with 
implementation  of  SEPs  under  this  Part. 

(11)  Establish  DoD  Civilian  EEO 
Award  Programs  to  provide  for  the 
annual  issuance  of  Secretary  of  Defense 
Certificates  of  Merit  to  DoD 
Components  and  individuals  for 
outstanding  achievement  in  the  major 
areas  covered  by  this  Part,  and  to 
review  all  awards  and  management 
training  programs  within  the 
Department  of  Defense  to  ensure  that 
minorities,  women,  and  handicapped 
individuals  receive  full  and  fair 
consideration  consistent  with  their 
qualifications  and  the  apphcable 
program  criteria. 

(12}  issue  implementing  instructions 
and  other  documents,  as  required,  to 
achieve  the  goals  of  the  DoD  Civilian 
EEO  Program  and  to  provide  policy 
direction  and  overall  guidance  to  Oie 
DoD  Components. 

(13)  Represent  the  Department  of 
Defense  on  programmatic  EEO  matters 
with  EEOC,  OPM.  the  Department  of 
Justice,  other  Federal  Agencies,  and 
Congress. 

(14)  Represent  the  Department  of 
Defense  on  the  Interagency  Committee 
on  Handicapped  Employees  under  E.O. 
11830,  as  amended,  and  the  Interagency 
Committee  for  Computer  Support  of 
Handicapped  Employees  under  General 
Services  Administration  Order  ADM 
5420.17. 

(15)  Represent  the  Department  of 
Defense  at  meetings  and  conferences  of 
non-Federal  organizations  concerned 
with  EEO  programs,  and  coordinate 
DoD  support  of  such  organizations' 
activities  with  the  Assistant  Secretary  of 
Defense  (Public  Affairs)  and  with  DoD 
General  Counsel  in  accordance  with 
DoD  Directive  5410.18*,  DoD  Instruction 
5410.19  ».  DoD  Directive  5500.2  «,  and 
DoD  Directive  5500.7^. 

(16)  Serve  as  the  DoD  liaison  with  the 
Office  of  Federal  Contract  Compliance 
Programs  (OFCCP),  Department  of 
Labor  (DoL),  for  the  purpose  of 
providing  contract  information, 
forwarding  complaints  of  discrimination 


'  See  footnote  1  to  5  191.2(c). 


«  See  footnote  1  to  $  191.2(c). 

•  See  footnote  1  to  1 191.2(c). 

•  See  footnote  1  to  }  191.2(c). 
'  See  footnote  1  to  S  191.2(c). 


filed  against  DoD  contractors,  and 
implementing  administrative  sanctions 
imposed  against  DoD  contractors  for 
violations  of  E.0. 11141;  E.0. 11246;  as 
amended  by  E.0. 11375,  E.0. 12088;  and 
DoL  implementing  regulations. 

(17)  Ensure  that  the  DoD  FAR 
Supplement  contains  appropriate 
contract  provisions  for  EEO  for 
Government  contractors  and 
subcontractors  under  Executive  Orders 
11141, 11246  Part  II,  11375,  and  12086; 
Section  402  of  the  Vietnam  Era 
Veterans'  Readjustment  Assistance  Act 
of  1974,  as  amended;  Section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended; 
and  DoL  implementing  regulations. 

(b)  The  Heads  of  DoD  Components,  or 
their  designees,  shall: 

(1)  Ensure  that  all  EEO  policies  are 
disseminated  widely  and  that  they  are 
understood  and  implemented  at  all 
levels  within  their  Components. 

(2)  Ensure  that  their  Components 
comply  with  EEOC  and  OPM  guidance 
and  this  Part  and  that  minorities, 
women,  and  handicapped  individuals 
receive  full  and  fair  consideration  for 
civilian  employment  in  all  grade  levels, 
occupations,  and  major  organizations, 
with  special  emphasis  on  mid-level  and 
higher  grades  and  executive-level  jobs, 
including  the  Senior  Executive  Service 
(SES)  and  SES  candidate  pools. 

(3)  Treat  equal  opportunity  and 
affirmative  action  programs  as  essential 
elements  of  readiness  that  are  vital  to 
accomplishment  of  the  national  security 
mission. 

(4)  Designate  a  Director  of  Civilian 
Equal  Opportunity  and  allocate 
sufficient  staff  and  other  resources  to 
ensure  a  viable  EEO  program  under  this 
Directive.  This  includes  assignment  of 
staff  to  be  responsible  for  EEO  and 
affirmative  action  programs  generally 
and  SEP  Managers  for  the  SEPs 
established  under  this  Part  at  the 
Component  level. 

(5)  Establish  SEPs  for  the  FWP,  HEP. 
and  HIP.  In  addition,  the  Component 
Head  shall  have  discretion  to  establish 
SEPs  for  the  additional  groups  covered 
by  the  Federal  Equal  Opportunity 
Recruitment  Program  (i.e..  the  Asian/ 
Pacific  Islander  Employment  Program, 
the  Black  Employment  Program,  and  the 
American  Indian/Alaskan  Native 
Employment  Program). 

(6)  Require  that  EEO  be  included  in 
critical  elements  in  the  performance 
appraisals  of  all  supervisors,  managers, 
and  other  Component  personnel, 
military  and  civilian,  with  EEO 
responsibilities. 

(7)  Ensure  fair,  impartial,  and  timely 
investigation  and  resolution  of 
complaints  of  discrimination  in 
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employment,  including  complaints  of 
sexual  harassment. 

(8)  Set  realistic  Component  goals  and 
motivate  subordinate  managers  and 
supervisors  to  set  and  meet  their  own 
goals  until  overall  DoD  and  Component 
goals  are  met  and  sustained. 

(9)  Evaluate  employment  policies, 
practices,  and  patterns  within  their 
respective  Components  and  identify  and 
correct  and  institutional  barriers  that 
restrict  opportunities  for  recruitment, 
employment,  advancement,  awards,  or 
training  for  minorities,  women,  and 
handicapped  individuals;  and  ensure 
that  EEO  officers  and  civilian  personnel 
officers  provide  leadership  in 
eliminating  these  barriers. 

(10)  Ensure  that  installations  and 
activities  establish  focused  external 
recruitment  programs  to  produce 
employment  applications  from 
minorities,  women,  and  handicapped 
individuals  who  are  qualified  to 
compete  effectively  with  internal  DoD 
candidates  for  employment  at  all  levels 
and  in  all  occupations. 

(11)  Establish  a  continuing  EEO 
educational  program  (including  training 
in  the  prevention  of  sexual  harassment) 
for  civilian  and  military  personnel  who 
supervise  civilian  employees. 

(12)  Establish  EEO  Awards  Programs 
to  recognize  individuals  and 
organizational  units  for  outstanding 
achievement  in  one  or  all  of  the  major 
EEO  areas  covered  by  this  Part. 

(13)  Review  all  award  and 
management  training  programs  to 
ensure  that  minorities,  women,  and 
handicapped  individuals  are  considered, 
consistent  with  their  qualifications  and 
program  criteria. 

(14)  At  military  installations  having  a 
civilian  work  force  and  military  units, 
ensure  that  the  Civilian  EEO  Program  is 
managed  by  and  conducted  for  civilian 
personnel  only  and  that  the  Military 
Equal  Opportunity  Program  is  managed 
by  and  conducted  for  military  personnel 
only.  Any  exceptions  to  this  policy  must 
be  authorized  by  the  Component  head. 

§  191.6    Procedures. 

(a)  Officials  designated  in  this 
Directive  shall  allocate  resources 
necessary  to  develop  methods  and 
procedures  to  ensure  that  all  elements  of 
this  Part  are  fully  implemented  and  are 
in  compliance  with  the  spirit  and  intent 
of  the  DoD  Human  Goals  Charter,  laws, 
executive  orders,  regulatory 
requirements,  and  other  Directive  and 
Instructions  governing  the  Civilian  EEO 
Program  within  the  Department  of 
Defense. 

(b)  Heads  of  DoD  Components,  in 
accordance  with  EEOC  and  0PM 
guidance  and  subject  to  oversight  by 


and  supplemental  guidance  from  the 
ASD(FM&P).  or  designee  shall: 

(1)  Develop  procedures  for  and 
implement  an  affirmative  action 
program  for  minorities  and  women, 
consistent  with  section  717  of  the  Civil 
Rights  Act  of  1964.  as  amended;  E.O. 
11478;  guidance  from  EEOC;  and 
guidance  from  OPM. 

(2)  Develop  procedures  for  and 
implement  an  affirmative  action 
program  for  handicapped  individuals, 
consistent  with  section  501  of 
Rehabilitation  Act  of  1973.  as  amended, 
and  guidance  from  EEOC. 

(3)  Develop  procedures  for  and 
implement  an  affirmative  action 
program  for  disabled  veterans, 
consistent  with  DoD  Directive  1341.6.' 
This  program  shall  be  consistent  with 
the  program  established  in  paragraph 
(b)(2)  of  this  section  and  coordinated 
with  the  Component's  HIP  manager. 

(4)  Develop  procedures  for  and 
implement  systems  for  investigation  and 
resolution  of  complaints  of  employment 
discrimination  under  section  717  of  the 
Civil  Rights  Act  of  1964.  as  amended; 
sections  501.  503.  and  504  of  the 
Rehabilitation  Act  of  1973.  as  amended 
and  DoD  Directive  1020.1;  section  402  of 
the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act  of  1974,  as 
amended;  the  Age  Discrimination  in 
Employment  Act  of  1967.  as  amended; 
guidance  from  EEOC;  and  applicable 
case  law. 

(5)  Develop  procedures  for  and 
implement  a  Federal  Equal  Opportunity 
Recruitment  Program  for  minorities  and 
women  and  a  comparable  special 
recruitment  program  for  handicapped 
individuals  in  accordance  with  the  Civil 
Service  Reform  Act  of  1978;  EEOC 
instruction  concerning  affirmative  action 
programs  for  handicapped  individuals; 
guidance  from  OPM;  external 
recruitment  programs  to  obtain 
employment  applications  from 
minorities,  women,  and  handicapped 
individuals  who  are  competitive  with 
internal  DoD  candidates  for  employment 
at  all  levels. 

(6)  Develop  procedures  for  and 
implement  all  SEPs  established  under 
this  part  at  the  Component  level.  These 
SEPs  shall  be  integral  parts  of  the 
Civilian  EEO  Program  and  shall  be 
conducted  in  accordance  with  the 
provisions  of  this  Part  and  applicable 
EEOC  and  OPM  guidance. 

(7)  Develop  procedures  for  and 
implement  a  program  to  eliminate 
sexual  harassment  in  Component  work 
places,  consistent  with  DoD  Policy  on 
Sexual  Harassment  memorandums,  and 


to  ensure  compliance  with  the  Equal  Pay 
Act. 

(8)  Develop  procedures  for  and 
implement  a  program  of  employment 
preference  for  spouses  of  military 
personnel,  in  accordance  with  DoD 
Instruction  1404.11.* 

(9)  Develop  procedures  for  and 
implement  a  selective  placement 
program  for  handicapped  individuals  in 
accordance  with  guidance  from  OPM. 
This  program  shall  be  consistent  with 
the  program  established  in  paragraph 
(b)(2)  of  this  section,  and  coordinated 
with  the  Component's  HIP  manager. 

(10)  Develop  procedures  for  and 
implement  staffing  initiatives,  training 
and  development  programs,  and  upward 
mobility  programs  designed  to  increase 
the  representation  of  qualified 
minorities,  women,  and  handicapped 
individuals  on  certificates  of  eligibility 
and  accompanying  lists  of  individuals 
eligible  for  special  appointments  that 
are  provided  to  selecting  offipials  at  all 
levels  within  the  Component.  These 
programs  should  include  SES  candidate 
programs  and  shall  be  targeted  in  career 
field  in  which  there  is 
underrepresentation  and  a  likelihood  of 
vacancies  (e.g.,  science  and  engineering 
positions). 

(11)  Develop  procedures  for  and 
implement  a  program  to  evaluate  all 
supervisors  and  managers  with  EEO 
responsibilities  on  their  contributions  to 
and  support  of  the  Component's  EEO 
program.  Specifically,  Component  SES 
and  General  Manager  personnel,  when 
appropriate,  shall  have  their  EEO 
responsibilities  defined  as  a  critical 
element  in  their  performance  appraisals 
in  accordance  with  the  Civil  Service 
Reform  Act  of  1978. 

(12)  Develop  procedures  for  an 
implement  a  program  to  participate  in 
and  conduct  ceremonies,  where 
appropriate,  at  all  levels  of  the 
Component  to  observe  nationally 
proclaimed  or  other  specially-designated 
community  activities  that  particularly 
affect  minorities,  women,  and 
handicapped  individuals  and  that 
support  the  Civilian  EEO  Program. 
Military  and  civilian  personnel  should 
both  participate  whenever  possible. 
Example  of  special  observances  include 
Dr.  Martin  Luther  King  Jr.'s  Birthday, 
Black  History  Month,  National  Women's 
History  Week.  Women's  Equality  Day, 
Hispanic  Heritage  Week,  National 
Employ  the  Handicapped  Week,  and  the 
Decade  of  Disabled  Persons. 

(13)  Develop  procedures  for  and 
implement  a  program  to  revise 
documents  and  change  practices  and 


•  See  footnote  1  to  J  191.2(c). 
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policies  that  discriminate  against 
civilian  personnel  on  the  basis  or  race, 
color,  sex,  religion,  national  origin, 
mental  or  physical  handicap,  or  age. 

(14)  Develop  procedures  for  and 
implement  and  affirmative  action 
program  for  the  continued  Federal 
employment  of  minorities,  women,  and 
handicapped  individuals  who  have  lost 
their  jobs  in  DoD  Components  because 
of  contracting  decisions  made  under 
OMB  Circular  No.  A-76.  (Under  OMB 
Circular  Federal  employees  have,  in 
general,  the  right  of  first  refusal  of 
employment  under  these  contracts.) 

(15)  Develop  precedures  for  and 
implement  a  program  for  computer 
support  of  handicapped  employees, 
consistent  with  DoD  participation  in 
activities  of  the  Interagency  Committee 
for  Computer  Support  of  Handicapped 
Employees  in  accordance  with  General 
Services  Administration  Order  ADM 
5420.71. 

§191.7    CIvWan  EEO  program  ttafT. 

(a)  EEO  Managers,  including  SEP 
Managers  and  other  staff  who  are 
responsible  for  EEO  and  affirmative 
action  programs,  shall  function  at  a  level 
that  is  sufficiently  responsible  with  the 
assigned  organization  to  enable  them  to 
communicate  effectively  the  goals  and 
objectives  of  the  program  and  to  enable 
them  to  obtain  the  understanding, 
support,  and  commitment  of  managers 
and  other  officials  at  all  levels  within 
the  organization. 

(b)  It  shall  be  the  responsibility  of 
EEO  Managers,  SEP  Managers,  and 
other  program  staff  to  develop, 
coordinate,  implement,  and  recommend 
to  managers,  other  officials,  and  covered 
groups  the  policy,  guidance,  information, 
and  activities  necessary  to  attain  the 
goals  of  the  SEPs  and  the  overall  DoD 
Civilian  EEO  Program. 

§  191.8    Defens*  equal  opportunity  council 
and  EEO  boards. 

(a)  The  DEOC  shall  be  chaired  by  the 
ASD  (FM&P)  and  shall  coordinate  policy 
for  and  review  civilian  and  military 
equal  opportunity  fHDgrams,  monitor 
progress  of  program  elements,  and 
advise  the  secretary  of  Defense  on 
pertinent  matters.  One  of  the  mandates 
of  the  DEOC  shall  be  to  pursue  an 
aggressive  coarse  of  action  to  increase 
the  numbers  of  minorities,  women,  and 
handicajjped  individuals  in  management 
and  executive  positions  at  grades  13  and 
above,  including  the  SES  and,  at  the 
request  of  the  Secretary  of  Defense, 
Schedule  C,  and  other  noncareer 
executive  positions  in  the  SES  and  on 
the  Executive  Schedule.  Members  of  the 
DEOC  shall  include  the  assistant 
Secretary  of  Defense  (Reserve  Affairs) 


and  th«  Assistant  Secretaries  with 
responsibility  for  personnel  pobcy  and 
reserve  affairs  in  the  Military 
Departments. 

(b)  The  Civilian  EEO  Review  Board 
shall  be  chaired  by  the  ASD(FM&P},  or 
designee.  The  Board  shall  support  the 
DEOC  and  shall  be  made  up  of 
designated  EEO  and  personnel 
representatives  from  the  DoD 
Components  and  such  other  individuals 
as  may  be  necessary  to  carry  out  the 
work  of  the  DEOC  and  implement  this 
Part.  The  Board  shall  work  with  career 
management  officials,  other  key 
management  officials,  and  union 
representatives  in  developing  policies, 
programs,  and  objectives. 

(c)  The  DoD  SEP  Boards  shall  be 
chaired  by  the  DoD  SEP  Managers. 
These  Boards  shall  be  comprised  of 
designated  SEP  Managers  from  the  E>oD 
Components  and  such  other  individuals 
as  may  be  necessary  to  advise  and 
assist  in  EEO  activities  and  policy 
development  in  the  Department  of 
Defense.  The  Boards  shall  work  with 
career  management  officials,  other  key 
management  officials,  and  imion 
representatives  in  developing  policies, 
programs,  and  objectives. 

(d)  The  DEOC  Civilian  EEO  Review 
Board,  and  each  SEP  Board  established 
at  the  DoD  level  shall  have  a  Charter 
that  describes  its  organization, 
management,  functions,  and  operating 
procedures,  consistent  with  DcriD 
Directive  5105.18.'* 

(e)  Civilian  EEO  Review  Boards  and 
SEP  Boards  may  be  estabhshed  at 
Component,  command,  and  installation 
levels  as  well  as  the  DoD  level  to  assist 
in  program  activities. 

(f)  Members  of  covered  groups  should 
be  represented  on  Civilian  EEO  Review 
Boards,  SEP  Boards,  and  subcommittees 
at  all  levels;  and  consideration  should 
be  given  to  participation  by  military 
personnel  and  by  Federal  employees 
who  are  union  representatives. 

§  191.9    Information  Requirements 

(a)  The  ASD(FM&P)  shall: 
(1)  Submit  an  annual  report  to  the 
Secretary  of  Defense  on  the  status  of  the 
DoD  EEO  program.  This  report  shall  be 
developed  from  existing  docimients. 
such  as  affirmative  action  plan 
accomplishment  reports,  civil  rights 
budget  reports,  semiannual 
discrimination  complaint  reports,  and 
Federal  Equal  Opportunity  Recruitment 
Program  reports,  plus  statistical  data 
obtained  from  the  Defense  Manpower 
Data  Center  and  reports  of  visits  to  DoD 
installations. 


">  See  footnote  1  to  191.2(c). 


(2)  Submit  a  consolidated  DoD  annual 
report  on  actual  and  estimated 
expenditures  for  all  civil  rights  programs 
to  the  OMB  in  accordance  with  OMD 
Qrcular  No.  A-11  and  other  OMB 
guidance. 

(3)  Submit  consolidated  DoD 
semiannual  reports  on  discrimination 
complaints  to  the  EEOC  in  accordance 
with  EEOC  guidance.  This  reporting 
requirement  is  assigned  Interagency 
Report  Control  Number  0288-EEO-SA. 

(b)  Heads  of  DoD  Components  shall: 

(1)  Submit  an  annual  report  on  actual 
and  estimated  expenditures  for  all 
Component  EEO  programs  to  the 
ASD(FM&P),  or  designee,  in  accordance 
with  DoD  7110.1-M.  This  repeating 
requirement  is  assigned  RCS  DD-COMP 
(AR)  1092. 

(2)  Submit  semiannual  reports  on 
discrimination  complaints  to  the 
ASD(FM&P),  or  designee,  in  accordance 
with  guidance  from  the  EEOC.  This 
reporting  requirement  is  assigned 
Interagency  Report  Control  Number 
0288-EEO-SA. 

(3)  Submit  copies  of  affirmative  action 
program  plan,  affirmative  action 
program  plan  updates,  and  affirmative 
action  plan  accomplishment  reports  for 
minorities,  women,  and  handicapped 
individuals  to  the  ASE>(FM&P),  or 
designee,  in  addition  to  copies  of  annual 
reports  for  the  Federal  Equal 
Opportunity  Recruitment  Program. 

(4)  Ensure  that  designated  officials 
submit  information  for  an  annual  report 
on  computer  support  of  handicapped 
employees  and  for  reports  on  individual 
computer  accommodations  for 
handicapped  employees.  These 
reporting  requirements  are  assigned 
RCS  DD-FM&P  (A)  1731  and  RCS  DD- 
FM&P  (AR)  1732. 

$191.10    Effective  date. 

This  part  is  effective  May  21, 1987. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 
August  11, 1988. 
[FR  Doc.  88-18563  FUed  8-16-88;  8:45  am) 
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32  CFR  Part  199 

[DoD  Regulation  6010.8-R) 

Civilian  Heattti  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Updating  CHAMPUS  Prevailing 
Charges 

agency:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 
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summary:  This  final  rule  revises  the 
comprehensive  CHAMPUS  Regulation. 
DoD  6010.8-R  (32  CFR  Part  199).  to  allow 
the  Secretary  of  Defense  increased 
flexibility  regarding  the  timing  of 
updates  to  the  prevailing  charge  levels 
which  limit  the  amounts  which  are 
payable  under  CHAMPUS  for 
professional  services.  This  revision  is  in 
accordance  with  10  U.S.C.  1079(h)(2), 
which  permits  the  Secretary  to  adjust 
the  base  period  for  calculation  of 
prevaiHng  charges  as  frequently  as  he 
considers  appropriate. 

EFFECTIVE  DATE:  September  16, 1988. 

ADDRESS:  Office  ofThe  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS),  Office  of 
Program  Development,  Aurora,  CO 
80045-6900. 

For  copies  of  the  Federal  Register 
containing  this  notice,  contact  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402,  (202)  783-3238. 
I     The  charge  for  the  Federal  Register  is 
$1.50  for  each  issue  or  for  each  group  of 
pages  as  actually  bound,  payable  by 
check  or  money  order  to  the 
Superintendent  of  Documents. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Callegos,  Chief,  Office  of 
Program  Development.  OCHAMPUS, 
telephone  (303)  361-3005. 

To  obtain  copies  of  this  document,  see 
the  "Address"  section  above. 

SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  77-7834,  appearing  in  the  Federal 
Register  on  April  4, 1977  (42  FR  17972), 
the  Office  of  the  Secretary  of  Defense 
published  its  regulation,  DoD  6010.8-R, 
"Implementation  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS),"  as  Part  199  of 
this  title.  DoD  Regulation  6010.8-R  was 
reissued  in  the  Federal  Register  on  July 
1. 1986  (51  FR  24008). 

I.  Summary  of  Proposed  Rule 

On  June  3, 1988,  a  proposed  rule  was 
published  in  the  Federal  Register  (53  FR 
20592)  which  offered  the  opportunity  for 
public  comment  on  the  CHAMPUS 
proposal  to  increase  the  flexibility  of  the 
Secretary  of  Defense  regarding  the 
timing  of  updates  to  prevailing  charge 
levels  for  CHAMPUS  payments  for 
professional  services. 
I     As  was  explained  in  the  notice  of 
'  proposed  rulemaking,  CHAMPUS 
currently  reimburses  professional 
services  based  on  the  allowable  charge 
method,  in  which  reimbursement  is 
based  on  the  lower  of:  (1)  The  billed 
charge  for  a  service,  or  (2)  the  prevailing 
charge  level  that  does  not  exceed  the 
80th  percentile  of  billed  charges  for 


similar  services  in  the  same  locality 
during  a  base  period. 
Section  1079(h)(2),  Chapter  55,  Title 

10,  United  States  Code,  permits  the 
Secretary  to  adjust  the  base  period  for 
calculation  of  prevailing  charges  "as 
frequenUy  as  he  considers  appropriate." 
The  CHAMPUS  Regulation  currently  is 
less  permissive  than  the  Statute, 
requiring  that  the  base  period  shall  be 
adjusted  annually,  which  means  that 
prevailing  charges  are  updated  on  an 
annual  basis. 

The  Congressional  intent  behind  the 
current  statutory  provision  is  that  DoD 
have  the  flexibility  to  determine  how 
often  to  update  the  prevailing  charge 
levels  based  on  all  relevant 
circumstances.  The  major  relevant 
circumstances  that  should  be  taken  into 
account  relate  to  the  need  to,  on  the 
other  hand,  responsibly  constrain 
program  cost  growth,  and  on  the  other 
hand,  maintain  payment  levels  adequate 
to  assure  the  availabihty  of  services  to 
CHAMPUS  beneficiaries. 

Full  consideration  of  both  types  of 
circumstances  in  determining  the 
frequency  of  prevailing  charge  updates 
should  take  into  account  such  factors  as 
the  rate  of  medical  cost  inflation.  At 
times  of  high  physician  cost  inflation,  it 
is  more  important  to  have  frequent 
updates  so  as  to  keep  payment  rates 
high  enough  to  maintain  very  broad 
provider  availability.  At  times  of  low 
physician  cost  inflation,  however, 
frequent  updates  may  have  the  effect  of 
unnecessarily  raising  program  costs  by 
increasing  payments  even  if  not  needed 
to  maintain  very  widespread  provider 
availability. 

The  current  practice  of  automatic 
annual  updates  of  the  prevailing  charge 
levels  is  not  necessarily  reflective  of  the 
most  reasonable  and  appropriate 
balance  between  the  two  objectives  of 
assuring  broad  provider  availability  and 
responsibly  monitoring  cost  growth. 
Thus,  the  notice  of  proposed  rulemaking 
concluded  that  it  would  appear 
reasonable  and  appropriate  for  DoD  to 
have  the  flexibility  to  make  the  decision 
based  on  the  actual  circumstances 
presented. 

11.  Discussion  of  Comments 

We  received  one  comment  in  response 
to  the  proposed  rule,  from  the  American 
Medical  Association  (AMA).  The  AMA 
expressed  general  support  for  the 
proposal,  but  recommended  that  any 
variation  from  the  12-month  timeframe 
for  updates  of  prevailing  charges  should 
be  subject  to  public  comment. 

Response:  We  agree,  and  have 
included  in  the  final  rule  a  requirement 
for  a  30-day  comment  period  following 
publication  of  a  notice  of  intent  to 


depart  from  the  general  pattern  of 
annual  updates. 

in.  Summary  of  Final  Rule 

The  final  rule  mirrors  the  proposed 
rule,  with  the  exception  of  a  new 
requirement  for  a  30-day  comment 
period  prior  to  any  final  decision  by 
OCHAMPUS  to  depart  from  the  general 
practice  of  annual  updates  to  the 
prevailing  charge  levels. 

As  was  stated  in  the  notice  of 
proposed  rulemaking,  this  rule  should 
not  be  mistaken  as  hinting  a  weakened 
DoD  commitment  to  assuring  for 
CHAMPUS  beneficiaries  the  availability 
of  a  very  broad  range  of  physicians  and 
other  providers  who  will  be  perfectly 
willing  to  accept  CHAMPUS  allowable 
payment  rates  and  will  not  "balance 
bill"  beneficiaries  for  any  unallowed 
balances.  CHAMPUS  now  has  a 
remarkable  record  in  this  regard, 
achieving  an  extraordinarily  high  level 
of  provider  claims  paid  as  billed.  In  fact, 
it  is  estimated  that  only  about  four 
percent  of  all  dollars  billed  for 
professional  services  provided  to 
CHAMPUS  beneficiaries  are  subject  to 
balance  billing  to  beneficiaries.  DoD 
intends  to  maintain  an  excellent  record 
in  this  regard. 

Thus,  to  summarize,  this  final  rule  to 
build  into  the  regulation  the  same 
flexibility  as  Congress  established  in  the 
statute  is  intended  to  permit 
consideration  of  all  relevant  factors 
before  any  changes  are  made  to  the 
prevailing  charge  levels. 

The  proposed  amendment  affects 
§  199.14(r)(l)(i)(B)(2)  of  the  CR^MPUS 
regulation  as  it  appears  in  the  Code  of 
Federal  Regulations.  Title  32.  The 
corresponding  citation  in  the  DoD 
directives  system  is  DoD  6010.8-R. 
Chapter  14,  Section  F(l)(b)2. 

IV.  Other  Regulatory  Procedures 

A.  Paperwork  Reduction  Act 

This  notice  does  not  impose 
information  collection  requirements. 
Therefore,  it  does  not  need  to  be 
reviewed  by  the  executive  authority  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3511). 

B.  Regulatory  Flexibility  Act  and  E.  O. 
12291 

This  final  rule  is  not  a  major  rule  for 
the  purposes  of  Executive  Order  12291 
of  February  17, 1981.  As  required  by  the 
Regulatory  Flexibility  Act.  it  is  hereby 
certified  that  this  proposed  rule  will  not 
have  a  significant  impact  on  small 
business  entities. 
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List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
insurance.  Military  personnel. 

Accordingly,  32  CFR  Part  199  is 
amended  as  follows: 

PART  199-{  AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  10  U.&C.  1079^  1086;  5  U.S.C  301. 

§199.14    [Amendedl 

2.  Section  199.14{fKl)(i)(BK2)  is 
revised  to  read  as  follows: 

[2]  The  base  period  shall  be  a  period 
of  12  calendar  months  and  shall  be 
adjusted  at  least  once  a  year,  unless  the 
Director,  OCHAMPUS,  determines  that 
a  different  period  for  adjnstment  is 
appropraite  and  publishes  a  notice  to 
that  effect  in  the  Federal  Register.  Prior 
to  publishing  the  final  notice,  a  notice  of 
intent  shall  have  been  pnblished,  which 
allowed  a  30-day  period  for  public 
comment  on  the  proposed  action. 
August  12. 1988. 
Linda  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  Of  Defense. 
[FR  Doc.  W-\9BCa  Filed  8-16-88: 8:45  amj 

BILLINQ  CODE  3ai(M>t-a 


32  CFR  Part  375 
[DoD  Otrective  5122.51 

Assistant  Sacratary  of  Defanaa  (PuMc 
Affairs) 

agency:  Office  of  the  Secretary.  DoD. 
action:  Final  rule. 

summary:  The  position  of  Assistant 
Secretary  of  Defense  (PubHc  Affairs). 
(ASD(PA)),  is  authorized  under  the 
provision  of  Title  10,  United  States  Code 
with  responsibihties,  functions,  and 
authorities  as  prescribed  by  the 
Secretary  of  Defense.  As  indicated  in 
the  subject  Part,  the  ASD(PA)  serves  as 
the  principal  staff  advisor  and  assistant 
to  the  Secretary  of  Defense  for  all  facets 
of  pubhc  information  required  within  the 
Department  of  Defense. 

This  Part  has  been  updated  to  reflect 
an  organizational  change  within  the 
Office  of  the  ASD(PA).  Based  on  a 
recommendation  by  an  Office.  Secretary 
of  Defense  study  team  which  was 
required  by  the  Goldwater-Nichols  Act 
of  1988.  the  Defense  Information 
Services  Activity  (DISA)  was 
disestablished  and  its  manpower  and 
functions  were  transferred  to  the  Office 
of  the  ASD(PA).  This  revision  reficcts 
the  changes  in  organization  and 
functions. 


EFFECnvC  date:  August  4, 196a 
FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  R.  Kennedy,  Office  of  the  Director 
for  Administration  and  Management, 
Washington.  DC  20301-1155,  telephone 
(202)  697-1142. 
SUPPLEMENTARY  INFORMATION: 

List  of  SobjeGt  in  32  CFR  Part  375 

Organization  and  management. 

Accordingly.  32  CFR  Part  375  is 
revised  to  read  as  follows: 

PART  375— ASSISTANT  SECRETARY 
OF  DEFENSE  (PUBLIC  AFFAIRS) 


Sec. 

375.1 

Reissuance  and  purpose 

375.2 

Definition. 

375.3 

Respomibililies. 

375.4 

Functions. 

375.5 

Relationships. 

375.6 

Auttiorities. 

375.7 

Effective  date. 

Authority:  10  U.S.a  138. 

S  375. 1    Reissuance  and  purpoaa. 

This  part: 

(a)  Revises  32  CFR  Part  375  and 
establishes,  pnrsuant  to  the  authority 
vested  in  the  Secretary  of  Defense  under 
10  U.S.C.  136,  one  of  the  positions  of 
Assistant  Secretary  of  Defense  as  the 
Assistant  Secretary  of  Defense  (PubHc 
Affairs)  (ASp(PA}).  with 
responsibilities,  functions,  and 
authorities  as  prescribed  herein. 

(b)  Disestablishes  the  Defense 
Information  Services  Activity  (DISA) 
and  consolidates  its  functicms  into  the 
Office  of  the  Assistant  Secretary  of 
Defense  (Public  Affah-s)  (OSDA(PA)). 

S  375.2    Daflnttioa 

DoD  Components.  The  Office  of  the 
Secretary  of  Defense  (OSD),  the  MiHtary 
Departments,  the  Organization  of  the 
Joint  Chiefs  of  Staff  (OJCS),  the  Unified 
and  Specified  Commands,  the  Office  of 
the  Inspector  General  of  the  Department 
of  Defense  (OIG.  DoD).  the  Defense 
Agencies,  and  the  DoD  Field  Activities. 

(375,3    RasponaibiUties. 

The  Assistant  Secretary  of  Defense 
(Public  Affairs)  ASD(PA))  shall: 

(a)  Serve  as  principal  staff  advisor 
and  assistant  to  the  Secretary  of 
Defense  for  DoD  public  information, 
internal  information,  the  Freedom  of 
Information  act,  mandatory 
declassification  review  and  clearance  of 
DoD  information  for  public  release, 
community  relations,  information 
training,  and  audiovisual  matters. 

(b)  Ensure  a  free  flow  of  news  and 
information  to  the  media,  appropriate 
forums,  the  general  public  and  to  the 
internal  audiences  of  the  Armed  Forces, 
limited  only  by  national  security 


constraints  as  authorized  by  E.0. 12356 
and  statutory  mandates. 

(c)  Act  as  the  releasing  agency  for 
DoD  information  and  audiovisual 
materials  to  news  media 
representatives.  Evaluate  news  media 
requests  for  DoD  support  and 
cooperation  and  determine  appropriate 
level  of  DoD  participation. 

§  375.4    Fiinctiona. 

The  ASD(PA)  shall: 

(a)  For  each  of  the  areas  of 
responsibility  cited  in  §  375.3. 

(1)  Develop  policies,  plans,  and 
programs  in  support  of  DoD  objectives 
and  operations. 

(2)  Monitor  evaluate,  and  develop 
systems,  standards,  and  procedures  for 
the  administration  and  management  of 
approved  policies,  plai»,  and  programs. 

(3)  Issue  policy  guidance  to  DoD 
Components. 

(4)  As  required,  participate  with  the 
Comptroller  of  the  Department  of 
Defense  in  planning,  progranuning,  and 
budgeting  activities. 

(5)  Promote  coordination,  cooperation, 
and  mutual  understanding  among  DoD 
Components  and  with  other  Federal, 
State,  and  local  agencies  and  the  . 
civilian  community. 

(6)  Serve  on  boards,  committees,  and 
other  groups,  and  represent  the 
Secretary  of  Defense  outside  of  the 
Department  of  Defense. 

(b)  Conduct  security  reviews, 
consistent  with  E.0. 12356  and  DoD 
Directives  5230.9  »  and  5400.4  *,  of  all 
material  prepared  for  public  release  and 
publication  originated  by  the 
Department  of  Defense,  including 
testimony  before  congressional 
committees,  or  by  its  contractors,  DoD 
employees  as  individuals,  and  material 
submitted  by  sources  outside  the 
Department  of  Defense  for  such  review. 

(c)  Review  for  conflict  with 
established  DoD  and  national  security 
policies  or  programs,  official  speeches, 
news  releases,  photographs,  films,  and 
other  information  originated  within  the 
Department  of  Defense  for  public 
release,  or  similar  material  submitted  for 
review  by  other  executive  agencies  of 
the  U.S.  Government. 

(d)  Oversee  the  provision  of  news 
analysis  and  news  clipping  services  for 
the  OSD,  OJCS.  and  the  Military 
Departments'  headquarters. 

(e)  As  required,  prepare  speeches, 
public  statements,  congressional 


■  Copies  may  be  obtained  if  needed,  from  the 
U.S.  Naval  Publications  and  Forms  Center.  Attn; 
Code  1062.  Seoi  Tabor  Avenue.  Philadelphia.  PA 
19120 

'  See  footnote  1  to  S  375.4(b) 
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testimony,  articles  for  publication,  and 
other  materials  for  public  release  by 
selected  DoD  and  White  House  officials. 

(f)  Serve  as  official  point  of  contact 
for  public  and  media  appearances  by 
DoD  officials,  and  conduct  advanced 
planning  and  coordination,  as  required, 
with  private,  public,  and  media 
organizations  for  such  events. 

(g)  Receive,  analyze,  and  reply  to 
inquiries  regarding  DoD  policies, 
programs,  or  activities  that  are  received 
from  the  general  public  either  directly  or 
from  other  Government  Agencies. 
Prepare  and  provide  to  the  referring 
office  replies  to  inquiries  from  the 
general  public  that  are  forwarded  from 
the  Congress  and  the  White  House. 

(h)  Evaluate  and  approve: 

(1)  Requests  for  DoD  cooperation  in 
programs  involving  relations  with  the 
public  consistent  with  32  CFR  Parts  237 
and  238. 

(2)  Requests  by  news  media 
representatives  or  other  non-DoD 
personnel  for  travel  in  military  carriers 
for  public  affairs  purposes. 

(i)  Establish  policy  for  the  Department 
of  Defense  Freedom  of  Information  Act 
Program  consistent  with  5  U.S.C.  552 
and  32  CFR  Part  285. 

(j]  Direct  and  administer  the  Freedom 
of  Information  Act  Program  consistent 
with  32  CFR  Part  285  and  DoD 
Instruction  5400.10  '  and  the  access 
portion  of  the  DoD  Privacy  Act 
consistent  with  DoD  Directive  5400.11 
for  the  OSD,  OJCS,  and  other  DoD 
Components  as  may  be  assigned. 

(k)  Direct  and  administer  the 
Mandatory  Declassification  Review 
Program  consistent  with  E.0. 12356  and 
DoD  Directive  5200.1  *  for  the  OSD, 
OJCS,  and  other  DoD  Components  as 
may  be  assigned. 

(1)  Exercise  direction,  authority,  and 
control  over  the  American  Forces 
Information  Service  (AFIS)  in 
accordance  with  32  CFR  Part  372.  The 
policy  and  program  responsibilities  of 
AFIS  include  the  following: 

(1)  Management  of  the  DoD  Internal 
Information  Program. 

(2)  Armed  Forces  Radio  and 
Television  Service  (AFRTS),  consistent 
with  32  CFR  Part  372a. 

(3)  DoD  visual  information  and 
audiovisual  activities,  and  joint  visual 
information  services,  consistent  with 
DoD  Directives  5040.2  *  and  5040.3.0 


»  See  foDlnole  1  to  J  375.4(b). 

*  See  footnote  1  to  i  375.4(b). 
»  See  footnote  1  to  §  375.4(b). 

•  See  footnote  1  to  8  375.4(b). 


(4)  DoD  newspapers,  including 
European  and  Pacific  Stars  and  Stripes, 
and  civilian  enterprise  publications, 
consistent  with  32  CFR  Part  297. 

(5)  DoD  periodicals,  consistent  with  32 
CFR  Part  248. 

(6)  American  Forces  Press  and 
Publications  Service  (AFPPS). 

(7)  DoD  information  training,  to 
include  providing  policy  guidance 
regarding  the  Defense  Information 
School,  consistent  with  DoD  Directive 
5160.48.' 

(m)  Provide  DoD  assistance  to  non- 
Govemment,  entertainment-oriented 
motion  picture,  television,  and  video 
productions  consistent  with  DoD 
Instruction  5410.16.* 

(n)  Evaluate  and  coordinate  the  DoD 
response  to  requests  for  speakers 
received  by  the  Department  of  Defense 
and,  as  required,  assist  in  scheduling, 
programming,  and  drafting  speeches  for 
the  participation  of  qualified  personnel. 

(0)  Perform  such  other  functions  as 
the  Secretary  of  Defense  may  assign. 

§375.5    Relationships. 

(a)  In  the  performance  of  assigned 
duties,  the  ASD(PA)  shall: 

(1)  Coordinate  and  exchange 
information  with  DoD  Components 
having  collateral  or  related  functions. 

(2)  Use  existing  facilities  and  services 
of  the  Department  of  Defense  and  other 
Federal  Agencies  to  avoid  duplication 
and  achieve  maximum  efficiency  and 
economy. 

(3)  Maintain  liaison  with  and  provide 
assistance  to  the  general  public, 
representatives  of  the  news  media,  and 
private  organizations  seeking 
information  relating  to  the  activities  of 
the  Department  of  Defense. 

(b)  Heads  of  DoD  Components  shall 
coordinate  with  the  ASD[PA)  on  all 
matters  related  to  the  functions  cited  in 
§  375.4. 

§  375.6    Authorities. 

The  ASD(PA)  is  hereby  delegated 
authority  to: 

(a)  Issue  DoD  Instructions, 
publications,  and  one-time  directive- 
type  memoranda,  consistent  with  DoD 
5025. 1-M,  which  carry  out  policies 
approved  by  the  Secretary  of  Ueteifte  in 
assigned  fields  of  responsibility. 
Instructions  to  the  Military  Departments 
shall  be  issued  through  the  Secretaries 
of  those  Departments,  or  their  designees. 
Instructions  to  Unified  and  Specified 
Commands  regarding  public  affairs 
matters  shall  be  issued  directly  to  the 
Commanders  of  the  Unified  and 
Specified  Commands.  Instructions  that 


have  operational  implications  shall  be 
coordinated  with  the  Chairman.  Joint 
Chiefs  of  Staff  (CJCS).  consistent  with 
DoD  Directive  5105.35.» 

(b)  Obtain  reports,  information, 
advice,  and  assistance,  consistent  with 
the  policies  and  criteria  of  DoD 
Directive  7750.5,'°  as  necessary. 

(c)  Communicate  directly  with  DoD 
Components.  The  channel  of 
communications  with  the  Unified  and 
Specified  Commands  regarding  public 
affairs  matters  shall  be  between  the 
ASD(PA]  and  the  Commanders  of  the 
Unified  and  Specified  Commands. 
Communications  that  have  operational 
implications  shall  be  coordinated  with 
the  CJCS  consistent  with  DoD  Directive 
5105.35. 

(d)  Communicate  with  other 
Government  Agencies,  representatives 
of  the  legislative  branch,  and  members 
of  the  public. 

(e)  Establish  arrangements  for  DoD 
participation  in  those  non-DoD 
Government  programs  for  which  the 
ASD(PA)  has  been  assigned  primary 
staff  cognizance. 

(f)  Act  as  the  sole  agent  at  the  Seat  of 
Government  for  the  release  of  official 
DoD  information  for  dissemination 
through  any  form  of  public  information 
media. 

(g)  Establish  accreditation  criteria  and 
serve  as  the  approving  and  issuing 
authority  for  credentials  for  news 
gathering  media  representatives 
traveling  in  connection  with  coverage  of 
official  DoD  activities. 

(h)  Approve  military  participation  in 
public  exhibitions,  demonstrations,  and 
ceremonies  of  national  or  international 
significance. 

(i)  In  the  absence  of  a  known  DoD 
originator  of  classified  information, 
declassify  official  information  submitted 
for  security  review,  mandatory 
declassification  review,  and  in  response 
to  Freedom  of  Information  Act  actions. 

§  375.7    Effective  date. 

This  part  is  effective  August  4. 1988. 
Linda  M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
August  12, 1988. 

(FR  Doc.  88-18562  Filed  8-16-88:  8:45  am] 
BILLING  CODE  3810-01-M 


'  See  footnote  1  to  5  375.4(b). 
■  See  footnote  1  to  S  37S.4(b). 


»  See  footnote  1  to  S  375.4(b). 
">  See  footnote  1  to  S  375.4(b). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  52 
[FRL-3425-9;  KY-046] 

Approval  And  Promulgation  of 
Implementation  Plans;  Kentucky: 
Opacity  Variance  for  TVA's  Paradise 
Steam  Plant 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  today  approves  an 
opacity  variance  for  boiler  Units  1  and  2 
at  Tennessee  Valley  Authority's  (TVA's) 
Paradise  Sleam  Plant.  This  variance  was 
submitted  by  the  Kentucky  Natiu'al 
Resources  and  Environmental  Protection 
Cabinet  (NREPC)  on  August  6, 1986.  The 
opacity  limitations  approved  for  Units  1 
and  2  are  61  percent  and  50  percent, 
respectively.  Testing  under  procedures 
agreed  to  by  EPA  and  the 
Commonwealth  of  Kentucky  has 
confirmed  that  both  units  can 
demonstrate  compliance  with  the  0.11 
pounds  per  million  BTU  (lbs/mm  BTU) 
particulate  emission  limitation  when  the 
current  20  percent  opacity  standard  of 
Regulation  401  KAR  61.015,  Section  4(2), 
is  exeeded.  Today's  approval  makes  the 
relaxed  opacity  limits  federally 
enforceable. 

DATES:  This  rule  will  become  effective 
on  September  16, 1988. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations. 

U.S.  Environmental  Protection  Agency, 
Region  IV,  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta, 
Georgia  30365. 
Natural  Resources  and  Environmental 
Protection  Cabinet,  Division  of  Air 
Pollution  Control,  18  Reilly  Road, 
Frankfort  Office  Park,  Frankfort, 
Kentucky  40601. 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT. 
Pamela  E.  Adams  of  the  EPA  Air 
Programs  Branch  at  the  above  address, 
telephone  (404)  347-2864  or  FTS  257- 
2864. 

SUPPLEMENTARY  INFORMATION:  On 
August  6, 1986,  Kentucky  submitted  to 
EPA  a  request  for  an  opacity  variance 
for  Units  1  and  2  at  TVA's  Paradise 
Steam  Plant  in  Muhlenberg  County. 
Kentucky.  This  request  was  made  in  the 
form  of  a  State  Implementation  Plan 
(SIP)  revision  so  that  the  revised  opacity 


limits  will  be  federally  enforceable,  and 
EPA  will  not  enforce  the  limitations 
contained  in  Regulation  401  KAR  61:015. 
Opportunity  for  public  participation  and 
input  relevant  to  this  request  was 
provided  through  a  public  hearing 
conducted  on  May  13, 1985,  at  the. 
Capital  Plaza  Tower  in  Frankfort, 
Kentucky.  Kentucky  is  requesting  this 
opacity  variance  in  accordance  with  the 
provisions  of  Regulation  401  KAR  50:055, 
Section  2(6).  EPA  proposed  to  approve 
this  variance  on  August  24, 1987  (52  FR 
31791).  No  comments  were  received  in 
response  to  that  proposal. 

When  boiler  Units  1  and  2  are 
operated  at  normal  full  load  with  all 
associated  emission  control  equipment 
optimized,  TVA's  Paradise  Steam  Plant 
is  capable  of  complying  with  the  0.11 
Ibs/mmBTU  particulate  emission 
limitation  but  incapable  of  complying 
with  the  20  percent  opacity  Umitation  of 
Regulation  401  KAR  61:015,  Section  4(2), 
using  EPA's  Method  9.  The  TVA 
attributes  the  high  opacity  readings  from 
Units  1  and  2  to  nitrogen  oxide  (NO,) 
formation  associated  with  the  boiler 
units  rather  than  to  particulate 
emissions. 

Paradise  Units  1  and  2  are  identical 
crushed  coal,  cyclone-fired  boilers.  Due 
to  the  higher  temperatures  in  the 
cyclones,  these  boilers  produce  twice  as 
much  NO,  as  conventional  pulverized 
coal-fired  boilers.  Units  1  and  2  are  each 
equipped  with  an  electrostatic 
precipitator  and  a  wet  limestone 
scrubber  for  emission  control.  The 
temperature  of  the  flue  gas  leaving  the 
scrubbers  is  reduced  by  approximately 
125  degrees.  Furthermore,  oxygen  is 
available  within  the  scrubber  units  due 
to  leakage  and  the  addition  of  oxidizing 
air.  These  two  factors  result  in  more 
rapid  conversion  of  nitrogen  oxide  to 
nitrogen  dioxide  (NO2).  Since  NO?  is  a 
visible,  brownish  colored  gas,  TVA 
attributes  the  high  opacity  readings  from 
Units  1  and  2  to  this  NO2.  Supporting 
this  claim,  TVA  explains  that  Paradise 
Unit  3,  which  operates  without  a 
scrubber,  does  not  produce  high  opacity 
emissions  as  do  Units  1  and  2.  In  order 
to  meet  the  requirements  of  Kentucky 
Regulation  401  KAR  50.055,  Section  2(6), 
and  establish  the  basis  for  an  alternate 
opacity  standard  for  Units  1  and  2, 
testing  was  conducted  using  procedures 
that  were  established  in  a  "Compliance 
Test  Protocol"  mutually  agreed  upon  by 
EPA  and  the  Commonwealth  of 
Kentucky. 

On  October  30  and  31, 1984, 
particulate  stack  tests  were  conducted 
on  Unit  1  at  the  Paradise  Steam  Plant. 
Similar  tests  were  conducted  on  Unit  2 
at  the  plant  on  November  7  and  9, 1984. 


The  operating  modes  and  testing 
procedures  are  discussed  in  detail  in  the 
Federal  Register  notice  proposing 
approval  of  this  opacity  variance  (52  FR 
31791)  and  will  not  be  repeated  here. 
Testing  determined  the  particulate 
emissions,  visual  opacity,  and  in-stack 
monitor  opacity  of  boiler  Units  1  and  2. 
Testing  was  performed  by  the  Test  and 
Performance  Section  of  TVA.  The  tests 
were  observed  by  representatives  of  the 
Kentucky  Division  of  Air  Pollution 
Control  (KDAPC).  Representatives  of 
the  Environmental  Protection  Agency 
observed  the  Unit  1  test. 

Testing  procedures  were  followed 
acceptably  by  TVA  personnel,  and  the 
isokinetics  for  all  six  runs  were  within 
the  acceptable  range  of  0.90  to  1.10. 
Results  of  the  stack  tests  reveal  that  the 
actual  particulate  emission  rate  for  both 
units  was  0.04  lbs/mm  BTU  during 
testing.  Identical  mass  particulate 
emissions  from  independent  but 
identical  units  operated  identically 
(optimized  for  maximum  particulate 
emission  control)  show  that  the 
particulate  emissions  from  Paradise 
Units  1  and  2  cannot  be  reduced  below 
the  measured  0.04  lb/mm  BTU.  These 
particulate  emissions  comply  with  the 
0.11  lb/mm  BTU  standard.  The  Unit  1 
average  visual  opacity  reading  value 
was  55  percent.  The  maximum  six 
minute  average  reading  observed  during 
the  stack  tests  was  61  percent.  The  in- 
stack  monitor  values  corresponding  to 
the  times  of  the  visual  readings 
averaged  35  percent.  The  corresponding 
Unit  2  readings  were  40  percent,  50 
percent,  and  38  percent  respectively.  For 
all  test  runs,  the  opacities  (visual  and 
monitor)  exceeded  the  current  20- 
percent  standard  as  the  units  operated 
under  normal  full  load  with  all  emission 
control  equipment  optimized. 

The  opacity  limitations  being 
approved  in  this  notice  for  Units  1  and  2 
of  TVA's  Paradise  Steam  Plant  are  61 
percent  and  50  percent,  respectively. 
These  limitations  were  the  highest 
recorded  opacities  for  each  unit  during 
emission  testing  under  procedures 
mutually  agreed  to  by  Kentucky  and 
EPA.  While  EPA  is  approving  these 
revised  opacify  limitations,  EPA  is 
uncomfortable  with  opacity  variances 
since  many  factors  can  contribute  to 
high  opacities  in  each  situation  (e.g., 
NOx,  sulfur  oxides,  particulate,  other 
sulfates).  EPA  is  currently  undertaking  a 
study  of  high  opacity  situations  and  may 
recommend  solutions  other  than  opacity 
variances  in  the  future. 

Final  Action:  EPA  is  today  finalizing 
approval  of  an  opacity  variance  for 
TVA's  Paradise  Steam  Plant  boiler  Units 
1  and  2.  This  variance  will  allow  61 
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percent  opacity  according  to  EPA 
Method  9  for  Unit  1  and  50  percent 
opacity  according  to  EPA  Method  9  for 
Unit  2.  These  proposed  opacity 
limitations  were  the  highest  recorded  for 
each  unit  during  emission  testing 
conducted  with  units  operating  under 
normal  full  load  with  all  emission 
control  equipment  optimized.  Both  units 
can  demonstrate  compliance  with  the 
particulate  emission  limitation  at  these 
opacities. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  17, 1988.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Incorporation  by 
reference,  Intergovernmental  relations. 
Particulate  matter. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Kentucky  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Date:  August  1, 1988. 
Lee  M.  Thomas. 
Administrator. 

Part  52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

Subpart  S — Kentucky 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Autiiority:  42  U.S.C.  7401-7642. 

2.  Section  52.920  is  amended  by 
adding  paragraph  (c)(54)  as  follows: 

§52.920    Identification  of  plan. 

***** 

(c)  *  *  * 

(54)  An  opacity  variance  for  boiler 
Units  1  and  2  of  Termessee  Valley 
Authority's  (TVA's)  Paradise  Steam 
Plant,  submitted  on  August  6. 1986.  by 
the  Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet. 

(i)  Incorporation  by  reference. 

(A)  Permit  No.  0-86-75,  for  the  TVA 
Paradise  Steam  Plant,  issued  by  the 
Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet  on 
July  24, 1986. 

(B)  Letter  of  August  6, 1988,  from  the 
Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet. 


(ii)  Other  material — none. 
(FR  Doc.  88-17802  Filed  8-16-88;  8:45  am] 
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40  CFR  Part  180 

IOPP-300189A;  FRL-3430-7] 

Montmorlllonite-Type  Clay  Treated 
With  Polytetrafiuoroethylene 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  exempts 
montmorillonite-type  clay  treated  with 
polytetrafiuoroethylene  (PTFE;  CAS 
Reg.  No.  9002-84-0)  from  the 
requirement  of  a  tolerance  when  used  as 
an  inert  ingredient  (carrier)  in  pesticide 
formulations  applied  to  growing  crops  or 
raw  agricultural  commodities  after 
harvest.  This  regulation  was  requested 
by  Jellinek,  Schwartz,  Connolly,  and 
Freshman.  Inc.,  on  behalf  of  Edward 
Lowe  Industries,  Inc. 
EFFECTIVE  DATE:  Effective  on  August  17. 
1988. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT! 
By  mail:  Kerry  B.  Leifer,  Registration 
Support  and  Emergency  Response 
Branch,  Environmental  Protection 
Agency.  401  ivl  Street  SW.,  Washington, 
DC  20460 
Office  location  and  telephone  number 

Room  716,  CM  #2, 1921  Jefferson 

Davis  Highway,  Arlington.  VA  22202, 

703-557-7700. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  June  22. 1988  (53  FR 
23421),  which  announced  that  Jellinek, 
Schwartz,  Connolly,  and  Freshman,  Inc., 
on  behalf  of  Edward  Lowe  Industries. 
Inc.,  had  requested  Uiat  40  CFR  180.1001 
be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  montmorillonite-type  clay 
treated  with  polytetrafiuoroethylene 
when  used  as  a  canier  in  pesticide 
formulations  applied  to  growing  crops 
and  raw  agricultural  commodities  after 
harvest. 

Inert  ingredients  are  ingredients  that 
are  not  active  ingredients  as  defined  in 
40  CFR  162.3(c).  and  include,  but  are  not 
limited  to.  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
Solvents  such  as  alcohols  and 
hydrocarbons;  siufactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 


diatomaceous  earth;  thickeners  such  as 
carageenan  and  modified  cellulose; 
wetting  and  spreading  agents; 
propellents  in  aerosol  dispensers;  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

EPA  has  initiated  new  review 
procedures  for  tolerance  exemptions  for 
inert  ingredients.  Under  these 
procedures  the  Agency  conducts  a 
review  of  the  data  base  supporting  any 
prior  clearances,  the  data  available  in 
the  scientific  literature,  and  any  other 
relevant  data.  Based  on  a  review  of  such 
data,  the  Agency  has  determined  that  no 
additional  test  data  will  be  required  to 
support  this  regulation. 

Based  on  the  above  information  and 
review  of  its  use,  it  has  been  found  that 
when  used  in  accordance  with  good 
agricultural  practices  this  ingredient  is 
useful  and  does  not  pose  a  hazard  to 
humans  or  the  environment.  In 
conclusion,  the  Agency  has  determined 
that  the  amendment  to  40  CFR  Part  180 
will  protect  the  public  health.  Therefore, 
the  regulation  is  being  established  as  set 
forth  below. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  grounds  for  the  objections.  A 
hearing  will  be  granted  if  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  objections  are  supported  by 
grounds  legally  sufficient  to  justify  the 
relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  August  5. 1988. 
Douglas  D.  Campt. 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 
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2.  Section  180.1001(c)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient  as  follows: 

S  180.1001    Exemptions  from  th* 
raquiremont  of  a  tolvrancc. 
***** 

(c)  *  *  • 


Inert  ingredients 

Limits 

Uses 

Montmoriflonite-type 

•              * 
PTFE  content 

• 

Carrier. 

day  treated  witti 

not  greater 

polytetrafluoroett)- 

Itwn  0.5% 

ylene  (PTFE;  CAS 

(w/w)  o( 

Reg.  No.  9002-84- 

day. 

0). 

•               • 

•              • 

• 

[FR  Doc.  88-18582  Filed  B-16-88;  8:45  am) 
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40  CFR  Part  271 
[FRL-3429-8] 

Mississippi;  Final  Authorization  of 
Stats  Hazardous  Waste  Management 
Program 

agency:  Environmental  Protection 

Agency. 

action:  Final  authorization. 

summary:  Mississippi  has  applied  for 
final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reviewed 
Mississippi's  application  and  has  made 
a  decision,  subject  to  public  review  and 
comment,  that  Mississippi's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus,  EPA 
intends  to  approve  Mississippi's 
hazardous  waste  program  revisions. 
Mississippi's  application  for  program 
revision  is  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for 
Mississippi  shall  be  effective  October 
17, 1988,  unless  EPA  publishes  a  prior 
Federal  Renter  action  withdrawing  this 
immediate  final  rule.  All  comments  on 
Mississippi's  program  revision 
application  must  be  received  by  the 
close  of  business  September  16, 1988. 
ADDRESSES:  Copies  of  Mississippi's 
program  revision  application  are 
available  during  normal  business  hours 
at  the  following  addresses  for  inspection 
and  copying:  Mississippi  Department  of 
Natural  Resources,  2380  Highway  80 
West,  P.O.  Box  10385,  Jackson, 
Mississippi  39209,  U.S.  EPA 
Headquarters  Library,  PM  211A.  401  M 
Street  SW.,  Washington,  DC  20460 


Phone:  202/382-5926.  U.S.  EPA  Region 
IV,  Library,  345  Courtland  Street  NE., 
Atlanta,  Georgia  30365:  Phone  (404)  347- 
4216.  Written  comments  should  be  sent 
to  Otis  Johnson  at  the  below  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Otis  Johnson,  Jr..  Chief.  Waste 
Planning  Section,  RCRA  Branch,  Waste 
Management  Division,  345  Courtland 
Street  NE.;  Atlanta,  Georgia  30365; 
Telephone  No.  404/347-3016. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act  ("RCRA 
or  "the  Act"),  42  U.S.C.  6929(b),  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L  98-616,  November  8. 1984. 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA.  42  U.S.C.  6929(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occtu'.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  260- 
266  and  124  and  270. 

B.  Mississippi 

Mississippi  initially  received  final 
authorization  of  its  hazardous  waste 
program  on  June  27. 1984.  On  April  6, 
1988,  Mississippi  submitted  a  final 
program  revision  application  for  non- 
HSWA  requirements  promulgated 
through  June  6, 1986,  and  the  HSWA 
requirement.  State  Availabihty  of 
Information  promulgated  on  November 
8. 1984.  Today.  Mississippi  is  seeking 
approval  of  its  program  revisions  in 
accordance  with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  Mississippi's 
application,  and  has  made  an  immediate 
final  decision  that  Mississippi's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently.  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 


Mississippi.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  September  16. 
1988.  Copies  of  Mississippi's  application 
for  program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "Addresses"  section  of 
this  notice. 

Approval  of  Mississippi's  program 
revision  shall  become  effective  in  60 
days  luiless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received  EPA  will 
publish  either  (1)  a  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses 
the  decision. 

Mississippi  has  agreed  that  it  will  not 
use  it's  variance  authority  granted  under 
section  17-17-27(5)  of  the  Mississippi 
Code  in  any  manner  that  would  render 
it's  Hazardous  Waste  Program  less 
stringent.  Procedures  used  by  the  State 
must  be  substantially  equivalent  to 
those  used  by  EPA  in  granting 
exceptions  or  variances  to  Federal 
regulations.  Concurrence  is  specifically 
required  for  changes  in  testing  or 
analytical  methods.  Those  State 
requirements  that  are  more  stringent 
than  the  Federal  program  may  be 
relaxed  through  the  variance  procedure, 
provided  that  the  final  State  requirement 
is  not  less  stringent  than  the  Federal 
requirement.  The  State  agreed  to 
transmit  to  EPA  a  copy  of  all  variances 
granted  within  ten  (10)  days  of  approval 
of  the  variance.  The  State  also  agrees 
that  it  will  provide  the  written 
assurance  necessary  upon  completion  of 
negotiation  of  the  FY  1989  RCRA 
Subtitle  C  Grant,  to  be  included  in  a 
signed  Memorandum  of  Agreement 
between  Mississippi  and  the 
Environmental  Protection  Agency. 

To  date,  all  RCRA  hazardous  waste 
management  permits  in  Mississippi  have 
been  issued  by  the  State  under  the 
authority  granted  to  the  State  during 
previous  authority.  Therefore,  there  will 
be  no  change  in  the  status  of  permits  or 
permitting  authority  on  the  effective 
date  of  this  rule.  Mississippi  is  not 
authorized  by  the  Federal  government  to 
operate  the  RCRA  program  on  Indian 
Lands  and  this  authority  will  remain 
with  EPA. 

C.  Decision 

I  conclude  that  Mississippi's 
application  for  program  revision  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Mississippi  is  granted  final 
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authorization  to  operate  its  hazardous 
waste  program  as  revised. 

Mississippi  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA- 
program.  subject  to  the  Hmitation  of  its 
revised  program  apphcalion  and 
previously  approved  authorities. 
Mississippi  also  has  primary 
enforcement  responsibilities,  although 
EPA  retains  the  right  to  conduct 
inspections  under  section  3007  of  RCRA 
and  to  take  enforcement  actions  under 
sections  3008.  3013  and  7003  of  RCRA. 

Mississippi  is  today  seeking  authority 
to  administer  the  following  Federal 
requirements  promulgated  prior  to  June 
e,  1986. 


Federal 

Federal  requirement 

promulgation 

date 

Biennial  Reports 

Jan.  28  1983 

Permit  Rules— Settlement  Agree- 

Sept 1,  1983. 

ment. 

Interim  Status  Standards— Appli- 

Nov.  22.  1983. 

cabtlity. 

Chlorinated  Aliphatic  Hydrocartwn 

Feb.  10.  1984. 

Usting. 

National  Uniform  Manifest 

Mar.  20,  1984. 

Permit  Rules— Settlement  Agree- 

Apr. 24,  1984. 

ment 

Interim  Status  Standards— Appli- 

Nov. 21,  1984. 

cability. 

Con-ections    to     Test     Methods 

Dec.  4,  1984. 

Manual. 

Redefinition  of  Solid  Waste 

Jan.  4,  1984. 

Interim     Status     Standards     for 

Apr.  23,  1985. 

Landfills. 

Closure,  Post-Closure  and  Finan- 

May 2.  1986. 

cial      Responsibility      Require- 

ments. 

Listing  of  Spent  Pickle  Liquor 

May  28,  1986. 

State  Availability  of  Information— 

Nov.  8,  1984. 

Section  3006(0. 

Certiflcation  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Mississippi's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  Waste. 
Indian  lands.  Intergovernmental 
relations.  Penalties.  Reporting  and 


recordkeeping  requirements.  Water 
pollution  control.  Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006  and  7004(b) 
of  the  Solid  Waste  Disposal  Act  as  amended 
42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  July  14, 1988. 
Joe  R.  Franzmathes, 
Acting  Regional  Administrator. 
[FR  Doc.  88-18478  Filed  8-16-88:  8:45  amj 

BILLING  CODE  eS60-5(Htl 


DEPARTMENT  OF  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  5460  and  5470 
[AA-230-07-6310-02;  Circular  No.  26101 

Sales  Administration;  Contract 
Modification— Extension— Assignment 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Final  rulemaking. 

SUMMARY:  This  rulemaking  adopts  as 
final  the  interim  amendments  to  43  CFR 
Parts  5460 — Sales  Administration,  and 
5470 — Contract  Modification — 
Extension — Assignment.  Those 
amendments  concern  the  extension  of 
time  for  cutting  and  removing  contract 
timber  in  limited  circumstances  and 
conditions  resulting  from  fires  and  other 
natural  disasters. 

EFFECTIVE  DATE:  November  5, 1987. 
ADDRESS:  Suggestions  or  inquiries 
should  be  sent  to:  Director  (230J.  Bureau 
of  Land  Management.  Department  of  the 
Interior.  1800  'C  Street  NW.. 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Estola.  (503)  231-6037 

or 
Gary  Ryan.  (202)  653-8864. 
SUPPLEMENTARY  INFORMATION: 

Disastrous  fires  in  August  and 
September,  1987,  in  southwestern 
Oregon  damaged  a  volume  of  timber 
exceeding,  in  preliminary  field 
estimates,  a  third  of  a  billion  board  feet. 
In  order  to  allow  salvage  of  as  much  of 
the  value  of  this  damaged  timber  as 
possible,  this  rulemaking  was  published 
on  an  interim  final  basis  on  November  5, 
1987  (52  FR  42586).  effective  the  date  of 
publication.  The  public  was  invited  to 
comment  on  the  rulemaking  for  60  days 
ending  January  4. 1988. 

The  Bureau  of  Land  Management 
received  1  comment  from  a  business 
entity.  This  letter  raised  several 
concerns  as  to  implementation  of  the 
regulations,  but  offered  no  objection  to 
the  regulations  themselves.  Accordingly, 


the  interim  final  rulemaking  published 
on  November  5. 1987,  is  republished 
today  without  amendment  to  the 
regulatory  language,  effective  on  the 
date  of  original  publication.  November 
5. 1987.  The  regulations  in  this 
rulemaking  will  be  applied  in  all 
subsequent  situations  caused  by  natural 
or  other  disasters. 

First,  the  comment  suggested  that  the 
regulations  should  be  implemented  in  a 
manner  that  does  not  distinguish 
between  pre-  and  post-1982  timber  sale 
contracts.  This  comment  has  already 
been  adopted  in  Bureau  implementation 
guidance  for  fire  salvage  extensions, 
which  does  not  distinguish  between 
contracts  signed  before  and  after  1982. 

Second,  the  comment  urged  that 
extensions  of  BLM  timber  contracts 
should  be  allowed  where  piu'chasers 
harvest  salvage  timber  from  lands 
administered  by  the  Forest  Service.  This 
comment  will  not  be  adopted.  The 
Bureau  has  a  unique  timber  receipt 
sharing  arrangement  with  the  western 
Oregon  counties.  Granting  reciprocal 
extensions  for  Forest  Service  salvage 
sales  would  delay  the  collection  of  BLM 
timber  receipts  and  cause  an  adverse 
impact  on  local  economies. 

Third,  the  comment  suggested  that 
extensions  of  BLM  timber  sale  contracts 
should  be  allowed  for  the  harvest  of 
salvage  timber  from  Federal  lands  lying 
beyond  the  piu-chaser's  normal 
marketing  area.  This  comment  will  not 
be  adopted  in  implementation  of  these 
regulations.  If  extensions  were  granted 
without  market  area  limitations,  an 
abnormal  market  situation  would  be 
created.  Purchasers  holding  expensive 
pre-1982  contracts  would  tend  to  bid  on 
sales  outside  their  usual  market  area  in 
order  to  obtain  extensions  of  their  pre- 
1982  contracts,  contrary  to  the  public 
interest  in  completing  those  contracts  so 
that  the  timber  management  program 
can  continue  in  an  orderly  manner. 

Finally,  the  comment  suggested  that 
§  5463.2(b)  should  be  implemented  in  a 
manner  allowing  "pass-through" 
extensions  from  a  non-manufacturing 
timber  purchaser  to  an  entity  with 
milling  capabilities.  This  comment  is  not 
adopted  because  pass-through 
extensions  would  have  a  doubling  effect 
on  the  amount  of  extension  credit,  and 
would  be  difficult  to  administer.  Under 
BLM  regulations  both  companies  in  a 
pass-through  situation  would  be  entitled 
to  extension  credits,  which  would 
amount  to  a  doubling  of  the  credits. 

The  principal  authors  of  this  final 
rulemaking  are  Dave  Estola.  Oregon 
State  Office,  and  Gary  Ryan.  Division  of 
Forestry.  Washington  Office,  assisted  by 
the  staff  of  the  Division  of  Legislation 
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and  Regulatory  Management,  Bureau  of 
Land  Management. 

It  is  hereby  determined  that  this  Bnal 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  ejecting  the 
quality  of  the  human  environment,  and 
that  no  detailed  statement  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1909  (42 
U.S.C.  4332(2)(C))  is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  no!  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  The  Bureau  of 
Land  Management  sells  timber  valued  at 
approximately  $100  million  annually,  but 
this  rulemaking  will  affect  only  a 
minimal  proportion  of  those  sales,  and 
not  every  year.  The  last  incident  to 
occur  to  which  this  proposed  procedure 
would  have  been  an  appropriate 
response  was  25  years  ago.  Also,  all 
purchasers  will  be  affected  equally, 
regardless  of  size. 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

List  of  Subjects 

43  cm  Part  5460 

Forest  and  forest  products, 
Government  contracts,  Land 
Management  Bureau,  Public  lands. 

43  CFR  Part  5470 

Forest  and  forest  products, 
Government  contracts.  Land 
Management  Bureau,  Public  lands. 
Reporting  and  recordkeeping 
requirements. 

Under  the  authority  of  section  5  of  the 
Act  of  August  28, 1937  {43  U.S.C.  1181e), 
and  the  Act  of  July  31, 1947,  as  amended 
(30  U.S.C.  801  et  seq.).  Chapter  II  of  Title 
43  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PARTS  5460  AND  5470-[ AMENDED! 

The  interim  rule  amending  43  CFR 
Parts  5460  and  5470  which  was 
published  at  52  FR  42586  on  November 
5. 1987,  is  adopted  as  a  final  rule  without 
change. 
lames  E.  Casoa, 

Depu  ty  A  ssistan  t  Secretary  of  the  Interior. 
July  11. 198& 
[FR  Doc.  8ft-18575  Filed  8-16-68;  8:45  am) 

BILLING  CODE  43ia-«4-M 


43  CFR  Part  8340 

[Circular  No.  2609;  AA-340-0»-4333-02] 

Off-Road  VaNclea;  aaiifying 
Ainendinsnts 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Final  rulemaking. 

summary:  This  final  rulemaking  amends 
the  existing  regulations  covering  the  use 
of  off-road  veUdes  on  the  public  lands. 
These  regulations  were  issued  by  the 
Department  of  the  Interior  as  proposed 
rulemaking  and  published  in  the  Federal 
Register  on  July  17. 1987  (52  FR  27017) 
with  a  public  comment  period  of  60 
days.  Three  comments  were  received 
and  considered  during  the  development 
of  this  final  rulemaking.  This  final 
rulemaking  revises  the  regulations  in  43 
CFR  Part  8340  to  clarify  some  definitions 
used  in  the  existing  regulations  and 
simplify  the  designation  process. 
EFFECTIVE  DATE:  September  16, 1988. 
ADDRESS:  Inquiries  or  suggestions 
should  be  sent  to:  Assistant  Director — 
Land  &  Renewable  Resources  (220), 
Bureau  of  Land  Management,  Room 
5626,  Main  Interior  Bldg.,  1800  C  Street 
NW.,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  Schneider.  (202)  343-9353. 
SUPPLEMENTARY  INFORMATION:  This 

final  rulemaking  amends  the  existing 
regulations  for  managing  off-road 
vehicles  on  the  public  lands  by  making 
definitions  more  compatible  with  the 
actual  on-the-ground  experiences  and 
with  existing  land  use  planning 
decisions,  and  eliminating  the 
requirement  for  publication  of  a 
separate  notice  of  off-road  vehicle  area 
designation  in  the  Federal  Register. 

The  proposed  rulemaking  was 
published  in  the  Federal  Register  on  July 
17, 1987  (52  FR  27017),  with  a  60  day 
comment  period.  During  the  60  day 
comment  period,  3  comments  were 
received  &om  associations. 

One  commenter  agreed  that  the 
wording  of  the  proposed  rulemaking 
simplified  the  wording  of  the  existing 
regulations  and  expressed  the  hope  that 
the  revisions  would  provide  for  greater 
understanding  and  compliance  among 
off-highway  vehicle  users. 

Another  commenter  believed  the 
changes  did  not  reduce  the  BLM's  ability 
to  regulate  use  of  off-road  vehicles  and 
correctly  placed  responsibility  for  the 
planning  of  such  use  within  the  Bureau's 
overall  land  use  planning  processes,  but 
expressed  concern  with  the  lack  of 
reference  to  a  means  of  notifying  the 
public  regarding  the  designation  of 
lands.  The  commenter  felt  that 


voluntary  compliance  with  closures  and 
limits  must  be  emphasized,  and  that 
such  compliance  is  dependent  upon 
awareness  among  recreationists  about 
where  their  activities  are  inappropriate 
as  well  as  appropriate. 

Neither  the  proposed  nor  the  final 
rulemaking  have  eliminated  the 
notification  of  the  public  concerning 
designation  of  the  public  lands  for  off- 
road  vehicles.  Rather  they  have 
simplified  the  process  by  eliminating 
one  step.  As  was  discussed  in  the 
preamble  of  the  proposed  rulemaking, 
the  identification,  evaluation,  and 
designation  of  public  lands  for  off-road 
vehicle  use  is  accomplished  through  the 
Bureau  of  Land  Management's  resource 
management  (land  use)  planning  process 
as  described  in  43  CFR  Part  1600.  This 
process  also  integrates  the 
environmental  impact  statement  and 
environmental  assessment  requirement 
of  the  Council  of  Environmental 
Quality's  regulations  (40  CFR  Parts 
1500-1508)  diat  implement  provisions  of 
the  National  Environmental  Policy  Act. 
Both  the  Bureau's  land  use  planning 
regulations  and  the  Council  of 
Environmental  Quality's  regulations 
provide  for  publication  of  advisory  and 
descriptive  Federal  Register  notices 
concerning  the  availability  of  all  these 
documents  for  public  review  and  input, 
making  unnecessary  the  requirement  for 
and  expense  of  the  separate  notice 
required  by  the  existing  off-road  vehicle 
regulations.  And  finally,  the  record  of 
decision  for  each  planning  document 
discusses  the  off-road,  vehicle 
designations.  The  public  will  receive 
adequate  notice  of  the  designations 
through  these  documents. 

In  addition  to  this  concern,  the 
commenter  also  recommended  that 
consideration  be  given  to  changing  the 
terminology  for  describing  the  vehicles 
from  "off-road  vehicles"  to  "off-highway 
vehicles"  in  a  future  amendment  to  the 
regulation.  It  was  felt  that  this  language 
would  cover  a  wider  range  of 
recreational  vehicles,  would  help 
eliminate  the  implication  that  all  of 
these  vehicles  are  designed  solely  for 
use  off  of  existing  roads  and  trails, 
which  they  are  not,  and  would  be 
consistent  with  the  term  many  states 
now  use  in  registering  these  vehicles. 
This  recommendation  has  been  noted  by 
the  BLM  and  a  change  in  terms  will  be 
considered  in  a  future  revision  of  the 
regulations. 

A  final  comment  recommended  that 
the  proposed  changes  not  be  adopted. 
The  commenter  specifically  took  issue 
with  the  amendment  of  the  first 
sentence  of  \  8341.2(a),  objecting  to  the 
deletion  of  the  words  "or  trails"  from 


the  phrase  "close  the  areas  or  trails 
affected".  Two  reasons  were  given  for 
the  objection.  First,  the  commenter  felt 
that  it  is  difricult  and  perhaps 
impossible  to  identify  all  ORV  trails  and 
areas  that  are  subject  to  designation  in 
the  BLM's  resource  management  plans 
because  the  draft  planning  and 
environmental  analysis  documents  do 
not  always  address  route  designations  , 
on  a  road  by  road  basis.  Furthermore, 
the  commenter  stated  that  the  final 
Resource  Management  Plan  and 
Environmental  Impact  Statement  may 
be  changed  from  the  draft  documents, 
and  changes  and  oversights  in  route  or 
area  designations  may  go  unnoticed 
until  it  is  too  late.  Secondly,  the 
identification  of  routes  on  the  ground  is 
more  difficult  where  numerous  routes 
exist.  The  commenter  stated  that  since 
the  BLAi  does  not  mark  the  routes 
subject  to  restrictions,  it  is  nearly 
impossible  in  some  heavily  roaded  areas 
to  determine  which  routes  are  affected. 
In  some  cases  this  has  resulted  in  the 
wrong  routes  being  closed.  The 
commenter  concluded  by  stating  that  the 
present  procedure  is  the  best  way  for 
the  public  to  participate  in  the  ORV 
route  designation  process. 

In  reviewing  this  comment  it  was  felt 
that  a  misunderstanding  had  occurred 
concerning  the  BLM's  position  and  that 
a  clarification  is  necessary.  The 
designation  process  deals  with  areas, 
not  individual  roads  and  trails.  If  an 
area  is  closed,  all  roads  and  trails  in 
that  area  are  closed  to  off-road  vehicle 
use.  If  an  area  is  designated  as  limited, 
how  the  roads  and  trails  are  identified 
depends  on  the  limitations  placed  on  the 
area.  For  example,  if  an  area 
designation  is  limted  to  "designated 
roads  and  trails",  then  those  roads  and 
trails  designated  for  use  will  be 
identified  on  maps  and  on  the  ground  as 
necessary.  The  change  in  the  rulemaking 
does  not  preclude  the  identification  of 
specific  roads  and  trails  for  off-road 
vehicle  use.  It  also  does  not  change  the 
public  participation  process  used  to 
identify  which  roads  and  trails  would 
remain  available  for  use  but  with  a 
limited  designation. 

After  considering  the  comments,  it 
was  decided  to  adopt,  without  change, 
the  wording  of  the  proposed  rulemaking. 

The  principal  author  of  this  final 
rulemaking  is  Richard  Traylor,  Division 
of  Recreation,  Cultural,  and  Wilderness 
Resources,  Bureau  of  Land  Management, 
assisted  by  the  staff  of  the  Division  of 
Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management. 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 


quality  of  the  human  enviromment  and 
that  no  detailed  statements  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C))  is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  that  it  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  {5  U.S.C.  601  et  seq.]. 

The  changes  made  by  this  final 
rulemaking  will  benefit  the  using  public 
in  that  they  simplify  and  clarify  the 
designation  process.  The  changes  will 
impact  all  users  equally,  whether  large 
or  small. 

There  are  no  information  collection 
requirements  in  the  changes  made  by 
this  final  rulemaking  to  43  CFR  Part  8340 
which  require  approval  of  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507. 

List  of  Subjects  in  43  CFR  Part  8340 

Public  lands.  Recreation  and 
recreation  areas,  Traffic  regulations. 

Under  the  authority  of  the  Federal 
Land  Pohcy  and  Management  Act  of 
1976  (43  U.S.C.  1701  et  seq.],  the  Taylor 
Grazing  Act  (43  U.S.C.  315a),  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.),  the  Wild  and  Scenic  Rivers  Act 
(16  U.S.C.  1281c),  the  Act  of  September 
15, 1960.  as  amended  (16  U.S.C.  670  et 
seq.),  the  Land  and  Water  Conservation 
Fund  Act  (16  U.S.C.  4601-6a),  the 
National  Trails  System  Act  (16  U.S.C. 
1241  et  seq.)  and  Executive  Order  11644 
(Use  of  Off-Road  Vehicles  on  the  Public 
Lands)  (37  FR  2877,  3  CFR  Part  74,  332), 
as  amended  by  Executive  Order  11989 
(42  FR  26959),  Part  8340,  Group  8300, 
Subchapter  H,  Chapter  II  of  Title  43  of 
the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 
James  E.  Cason, 

Acting  Assistant  Secretary  of  the  Interior. 
July  20, 1988. 

PART  8340— [AMENDED] 

1.  The  authority  citation  for  Part  8340 
continues  to  read: 

Authority:  43  U.S.C.  1201,  43  U.S.C.  315a,  16 
U.S.C.  1531  et  seq.,  16  U.S.C.  1281c,  16  U.S.C. 
670  et  seq.,  16  U.S.C.  4601-6a,  16  U.S.C.  1241 
et  seq.  and  43  U.S.C.  1701  et  seq. 

2.  Section  8340.0-5  is  amended  by 
revising  paragraphs  (f),  (g)  and  (h)  to 
read: 

§8340.0-5    Definitions 

*        *        *        «         * 

(f)  "Open  area"  means  an  area  where 
all  types  of  vehicle  use  is  permitted  at 
all  times,  anywhere  in  the  area  subject 


to  the  operating  regulations  and  vehicle 
standards  set  forth  in  Subparts  8341  and 
8342  of  this  title. 

(g)  "Limited  area"  means  an  area 
restricted  at  certain  times,  in  certain 
areas,  and/or  to  certain  vehicular  use. 
These  restrictions  may  be  of  any  type, 
but  can  generally  be  accommodated 
within  the  following  type  of  categories: 
Numbers  of  vehicles;  types  of  vehicles: 
time  or  season  of  vehicle  use;  permitted 
or  licensed  use  only;  use  on  existing 
roads  and  trails;  use  on  designated 
roads  and  trails;  and  other  restrictions. 

(h)  "Closed  area"  means  an  area 
where  off-road  vehicle  use  is  prohibited. 
Use  of  off-road  vehicles  in  closed  areas 
may  be  allowed  for  certain  reasons: 
however,  such  use  shall  be  made  only 
with  the  approval  of  the  authorized 
officer. 

§8341^    [Amended] 

3.  Section  8341.2(a)  is  amended  by 
removing  from  where  it  appears  in  the 
first  sentence  thereof  the  phrase  "close 
the  areas  or  trails  affected"  and 
replacing  it  with  the  phrase  "close  the 
areas  affected". 

4.  Section  8342.2  is  revised  to  read: 

§  8342^    Designation  procedures. 

(a)  Public  participation.  The 
designation  and  redesignation  of  trails  is 
accomplished  tlirough  the  resource 
management  planning  process  described 
in  Part  1600  of  this  Title.  Current  and 
potential  impacts  of  specific  vehicle 
types  on  all  resources  and  uses  in  the 
planning  area  shall  be  considered  in  the 
process  of  preparing  resource 
management  plans,  plan  revisions,  or 
plan  amendments.  Ftior  to  making 
designations  or  redesignations,  the 
authorized  officer  shall  consult  with 
interested  user  groups,  Federal,  State, 
county  and  local  agencies,  local 
landowners,  and  other  parties  in  a 
manner  that  provides  an  opportunity  for 
the  public  to  express  itself  and  have  its 
views  given  consideration. 

(b)  Designation.  The  approval  of  a 
resource  management  plan,  plan 
revision,  or  plan  amendment  constitutes 
formal  designation  of  off-road  vehicle 
use  areas.  Public  notice  of  designation 
or  redesignation  shall  be  provided 
through  the  publication  of  the  notice 
required  by  §  1610.5-l(b)  of  this  Title. 
Copies  of  such  notice  shall  be  available 
to  the  public  in  local  Bureau  offices. 

(c)  Identification  of  designated  areas 
and  trails.  The  authorized  officer  shall, 
after  designation,  take  action  by 
marking  and  other  appropriate  measures 
to  identify  designated  areas  and  trails  so 
that  the  public  will  be  aware  of 
locations  and  limitations  apphcable 
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thereto.  The  authorized  officer  shall 
make  appropriate  informational 
material,  including  maps,  available  for 
public  review. 

|FR  Doa  88-18574  Filed  8-16-88;  8:45  am) 

BitUNG  COOe  4310-M-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  25 
[CGO  87-0161 

Emergency  Position  Indicating  Radio 
Beacons  for  Uninspected  Fishing,  Fish 
Processing,  and  Fish  Tending  Vessels 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  amending 
the  uninspected  vessel  regulations  by 
requiring  emergency  position  indicating 
radio  beacons  (EPIRBs)  to  be  carried  on 
uninspected  fishing,  Hsh  processing,  and 
fish  tender  vessels  operating  on  the  high 
seas.  The  Coast  Guard  Authorization 
Act  of  1986  amended  the  shipping  laws 
of  the  United  States  by  requiring  those 
vessels  to  have  the  number  and  type  of 
EPIRBs  prescribed  by  regulation.  By 
implementing  the  law,  the  regulations 
will  ensure  rapid  and  effective  search 
and  rescue  during  emergency  situations. 
EFFECTIVE  DATE:  October  3. 1988. 
ADDRESSES:  Between  the  hours  of  8:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays, 
comments  are  available  for  inspection 
and  copying  at  the  Marine  Safety 
Council  (C-CMC]  Room  2110,  U.S.  Coast 
Guard  Headquarters,  2100  Second  St., 
SW..  Washington,  DC  20593-0001,  (202) 
267-1477.  The  Final  Evaluation  may  also 
be  inspected  or  copies  at  the  Marine 
Safety  Council. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Stanford  W.  Deno,  Survival 
Systems  Branch,  Room  1404,  U.S.  Coast 
Guard  Headquarters,  2100  Second  St. 
SW..  Washington,  DC  20593-0001,  (202) 
267-1444.  Normal  office  hours  are 
between  7:30  a.m.  and  4.00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  On 
November  10, 1986,  the  Ninety-Ninth 
Congress  passed  Pub.  L.  99-640,  known 
as  the  "Coast  Guard  Authorization  Act 
of  1986"  (100  Stat.  3545).  SecUon  16  of 
that  Act  amended  Section  4102  of  Title 
46  of  the  United  States  Code  by  adding 
paragraph  (e)  which  requires 
uninspected  fishing,  fish  processing,  and 
fish  tender  vessels  operating  on  the  high 
seas  to  carry  the  number  and  type  of 
EPIRBs  prescribed  by  regulation.  This 


Final  Rule  implements  that  law.  A 
Notice  of  Proposed  Rulemaking  (NPRM) 
was  published  in  the  Federal  Register 
on  September  3, 1987  (52  FR  33448)  and 
invited  comments  for  a  45  day  period 
ending  October  19. 1987.  On  October  16, 
1987,  the  comment  period  was  extended 
for  one  month  to  expire  on  November 
19, 1987.  Notice  of  that  extension  was 
published  in  the  Federal  Register  on 
October  22. 1987  (52  FR  39546).  Twenty- 
six  comments  were  received.  Two 
comments  expressed  a  general  objection 
to  the  concept  of  requiring  EPIRBs  on 
fishing  vessels,  while  eight  comments 
generally  supported  the  proposal.  A 
discussion  of  the  other,  more  specific 
comments  follows. 

Drafting  Information. 

The  principal  persons  involved  in 
drafting  these  regulations  are:  LCDR 
William  M.  Riley,  Project  Manager,  and 
Mr.  Stanley  Colby,  Project  Counsel, 
Office  of  Chief  Counsel. 

Discussion 

Definition  of  "high  seas"  Several 
comments  asked  for  clarification  of  the 
term  "high  seas."  In  addition  to  the 
written  comments,  many  telephone  calls 
expressed  confusion  about  the 
applicability  of  3  mile,  12  mile,  and  200 
mile  limits  as  well  as  the  boundary  lines 
for  international  and  inland  "rules  of  the 
road." 

High  seas  are  simply  international 
waters  as  defined  in  33  CFR  2.05-1  (a); 
that  is,  waters  which  are  neither  U.S. 
territorial  waters  nor  territorial  waters 
of  another  country.  The  U.S.  still  claims 
only  a  3-mile  territorial  waters 
boundary.  The  "12  mile  limit"  refers  to 
the  Contiguous  Zone,  a  band  of  high 
seas  within  9  miles  of  the  territorial 
waters  over  which  nations  traditionally 
exert  limited  authority.  Similarly,  the 
"200  mile  limit"  refers  to  the  Exclusive 
Economic  Zone,  a  band  of  the  high  seas 
over  which  the  U.S.  unilateraly  asserts 
authority  to  regulate  fisheries  and 
seabed  mining  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act,  as  amended  (16  USC  1801,  et.  seq.) 

Definition  of  'fishing  vessel"  A 
number  of  comments  also  requested 
definition  of  the  term  "fishing  vessel." 
Three  written  comments  and  a 
significant  number  of  telephone 
comments  addressed  this  issue.  Several 
asked  whether  pleasure  boats  engaged 
in  sport  fishing  were  considered  "fishing 
vessels."  Others  asked  whether  small 
passenger  vessels  and  party  fishing 
boats  were  affected  by  these  rules.  One 
comment  asked  whether  inspected  small 
passenger  vessels  not  carrying 
passengers  for  hire,  but  fishing 
commercially  \in  a  particular  voyage, 


would  be  affected.  Another  asked  if 
"fishing"  Included  clamming,  dredging 
oysters,  and  catching  shrimp. 

"Fishing  vessel."  "fish  processing 
vessel."  and  "fish  tender  vessel"  are 
defined  by  law  in  46  USC  2101. 
Recreational  boats  are  regulated  under 
33  CFR  Subchapter  S.  The  regulations 
being  amended,  in  Part  25  of  46  CFR 
Subchapter  O.  apply  only  to  uninspected 
commercial  vessels  such  as  fishing 
boats  and  tugboats.  Therefore  pleasure 
boats  are  not  affected.  Small  passenger 
vessels,  carrying  more  than  six 
passengers,  are  inspected  under  46  CFR 
Subchapter  T,  and  are  therefore  not 
affected  by  this  rule.  However,  small 
passenger  vessels  temporarily  operating 
as  uninspected  fishing  vessels  are 
subject  to  these  rules.  Commercial  party 
fishing  boats  carrying  six  or  less 
passengers  for  hire  are  uninspected  and 
are  regulated  under  46  CFR  Subchapter 
O.  However,  it  is  not  the  intent  of  these 
rules  to  require  EPIRBs  on  such  vessels, 
unless  they  too  are  operating 
temporarily  to  harvest  fish  rather  than 
to  carry  passengers.  The  definition  of 
"fish"  (46  USC  2101(11)),  which  is 
applicable  to  uninspected  vessels  (46 
USC  Chapter  41),  includes  finfish, 
mollusks.  crustaceans,  and  all  other 
forms  of  marine  animal  and  plant  Ufe, 
except  marine  mammals  and  birds. 

Cost  Five  conunents  stated  that  the 
estimated  cost  of  $600  in  the  proposed 
rule  for  satellite  EPIRBs  was  to  low. 
Four  of  these  comments  included 
alternate  costs  estimates,  ranging  from 
$1000  to  $2200.  The  most  credible  of 
these  estimates  was  $1450,  from  a 
manufacturer  who  intends  to  introduce  a 
satellite  EPIRB  at  that  price.  We  believe 
this  price  will  gradually  decrease  as 
other  suppliers  enter  the  market.  The 
estimate  of  $1450  has  been  accepted  and 
incorporated  into  the  Final  Evaluation. 
Phase-out  period  Sixteen  comments 
addressed  the  proposed  phase-out 
period  for  existing  EPIRBs.  Two 
comments  supported  the  proposed  10- 
year  phase-out  period.  Six  comments 
supported  the  alternative  proposal  of  6 
years  contained  in  the  preamble  of  the 
NPRM.  Two  comments  suggested  a 
period  of  5  years.  Three  comments 
suggested  a  period  of  3  years.  One 
conunent  suggested  a  period  of  2  years. 
Two  conunents  objected  to  any  phase- 
out  period  at  all.  Since  the  satellite 
EPIRBs  are  so  far  superior  to  the 
existing  EPIRBs,  and  the  existing  EPIRBs 
are  relating  inexpensive,  and  there 
seems  to  be  general  support  for  a  shorter 
phase-put  period  than  10  years,  the  final 
rule  has  been  rewritten  to  include  a  6- 
year  phase-out  period. 
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Existing  C/ass  A  EPIRBs  Several 
comments  addressed  a  statement  in  the 
NPRM  concerning  the  failure  of  up  to 
25%  of  existing  121.5/243  MHz  Class  A 
EPIRBs  to  meet  FAA  Technical 
Standard  Order  C-91a  (TSO  C-91a). 
Four  comments  stated  that  EPIRBs 
which  do  not  comply  with  TSO  C-91a 
should  not  be  allowed.  One  comment 
stated  that  non-complying  EPIRBs 
should  be  allowed  in  warm-water,  near- 
shore  fisheries.  However,  two  comments 
asked  how  to  identify  a  complying 
EPIRB.  and  two  comments  pointed  out 
that  no  existing  EPIRB  is  labeled  to 
show  it  complies  with  TSO-C91a. 

No  existing  EPIRB  is  certified  by 
either  the  FCC  or  the  Coast  Guard  as 
meeting  TSO  C-91a,  since  this  FAA 
Technical  Standard  Order  will  apply 
only  to  future  aircraft  Emergency 
Locating  Transmitters  (ELTsj.  Therefore, 
the  rules  were  not  changed  and  no 
reference  to  TSO-C-91a  has  been 
added.  Instead,  the  Coast  Guard  will 
take  action,  separate  from  this 
rulemaking  process,  to  identify  and 
withdraw  the  approvals  of  those  Class 
A  EPIRBs  which  do  not  operate  rehably 
with  the  COSPAS/SARSAT  satellite 
system  because  of  inadequate  frequency 
stability  and  power  spectrum.  This 
future  action  will  be  accomplished  in 
accordance  with  46  CFR  2.75-50(a). 

Existing  Class  B  and  O  EPIRBs  Nine 
comments  discussed  the  status  of 
exsting  EPIRBs  other  than  Class  A 
during  the  phase-out  period.  One 
comment  stated  that  any  EPIRB 
purchased  in  good  faith  should  be 
allowed.  One  comment  stated  that  non- 
float-free  EPIRBs  should  be  allowed 
because  of  the  risk  of  theft,  washing 
overboard,  or  deterioration  due  to 
exposure.  The  remaining  comments  all 
stated  that  Class  B  and  O  EPIRBs  were 
inferior  and  should  not  be  allowed  to 
replace  a  float-free  EPIRB.  Since  the 
problems  with  Class  B  and  O  EPIRBs 
are  acknowledged  and  there  is  Uttle 
support  for  their  continued  use,  no 
change  has  been  made  in  the  final  rule 
to  allow  their  use  during  the  phase-out 
period. 

Type  acceptance  Four  comments 
called  for  more  technical  requirements 
for  certification  of  EPIRBs  to  be  included 
in  these  rules.  These  comments  were 
rejected  because  the  vessel 
requirements  of  46  CFR  Subchapter  O 
do  not  include  technical  standards  for 
equipment  that  must  be  approved. 
Satellite  EPIRBs  will  be  type  accepted 
by  the  FCC,  a  process  which  includes 
Coast  Guard  review.  The  technical 
standards  will  be  addressed  in  FCC 
rules.  Therefore  no  change  has  been 
made  in  the  final  rule. 


Registration  Three  comments 
suggested  that  these  rules  contain  a 
requirement  that  the  EPIRB  be  registered 
with  NOAA  to  enable  identification. 
Registration  of  the  EPIRBs  is  expected  to 
be  required  by  FCC  rules  and  need  not 
be  included  in  these  rules. 

Other  radio  equipment  One  comment 
stated  that  a  VHF-FM  radio  should  be 
required  as  a  prerequisite  to  having  an 
EPIRB.  This  rulemaking  was  intended  to 
address  only  the  implementation  of  46 
use  4102(e)  which  only  provides  for 
EPIRBs.  There  is  no  indication  that,  in 
amending  36  USC  4102,  Congress 
intended  to  broaden  the  Coast  Guard's 
authority  to  require  other  radio 
equipment  aboard  uninspected  fishing, 
fish  processing,  and  fish  tender  vessels. 
Therefore  this  comment  is  rejected. 

EPIRBs  installed  in  inflatable 
liferafts.  One  comment  stated  that 
EPIRBs  in  inflatable  liferafts  should  only 
be  permitted  as  optional  equipment  in 
addition  to  the  required  EPIRB,  because 
they  are  exempt  from  testing  under  the 
rule.  This  is  a  misconception.  Testing  of 
the  EPIRB  in  the  inflatable  liferaft  is 
accomplished  during  annual  servicing  of 
the  raft.  In  order  to  include  an  EPIRB  in 
the  equipment  package  of  a  Coast  Guard 
approved  inflatable  liferaft,  the  raft 
manufacturer  will  have  to  incorporate 
instructions  for  testing  and  re-arming  the 
EPIRB  in  the  Coast  Guard  approved 
servicing  manual  for  the  raft.  A  Coast 
Guard  approved  servicing  facility  will 
have  to  follow  the  procedures  in  the 
manual  when  servicing  the  raft.  For 
clarification,  the  Final  Rule  has  been 
modified  to  except  from  the  testing  only 
those  EPIRBs  installed  in  rafts  if  they 
are  Coast  Guard  approved  and  serviced 
annually  by  an  approved  facility. 
Section  25.26-1  requires  the  EPIRB  to  be 
float-free  and  automatically  activated.  If 
the  EPIRB  is  in  a  fioat-free  Hfcraft  and 
the  EPIRB  is  rigged  to  activate 
automatically  when  the  raft  floats  free 
and  inflates,  then  the  EPIRB  would 
satisfy  these  rules. 

Testing  and  Servicing.  One  comment 
stated  that  the  master  should  not  be 
held  responsible  for  testing  because 
there  is  no  longer  a  master  on  the 
document.  Another  comment  agreed  that 
the  "owner/operator"  should  be 
responsible,  adding  that  a  log  of  tests 
should  be  kept  on  board.  One  comment 
stated  that  a  battery  test  of  the  EPIRB 
was  not  enough,  while  another  comment 
cautioned  that  the  test  should  not 
involve  radiating  an  actual  signal.  Both 
suggested  language  to  the  effect  that  the 
manufacturer's  instructions  be  followed. 
One  comment  stated  that  monthly  tests 
were  too  frequent  because  each  test 
drains  the  battery,  may  result  in  a  false 
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alarm,  may  result  in  improper  resetting, 
and  would  be  difficult  to  enforce.  The 
Coast  Guard  did  not  accept  these 
comments.  None  of  the  arguments  were 
convincing.  There  is  still  a  master  of 
every  vessel,  who  is  responsible  for  its 
current  condition  and  operation. 
"Operator"  is  a  vague  term.  The  Coast 
Guard  anticipates  that  FCC  will  include 
procedures  for  the  tests  in  the  type 
acceptance  standards.  Proper  testing 
should  not  wear  out  a  properly  designed 
EPIRB  or  its  battery.  Frequent  testing 
will  develop  familiarity  with  test 
procedures  and  result  in  fewer  mistakes 
such  as  false  alarms  and  improper 
resetting. 

Enforcement  and  penalties.  One 
comment  stated  that  a  penalty  for 
violation  was  not  provided  by  the 
proposed  rules.  Penalties  for  violation  of 
these  rules  are  already  provided  by  46 
USC  4106  and  do  not  require 
rulemaking. 

A  vailability  of  satellite  EPIRBs  Two 
comments  expressed  concern  that  the 
satellite  EPIRB  is  a  product  that  does 
not  yet  exist,  may  not  work,  and  that 
fishing  vessels  should  not  be  the  first  to 
have  to  try  out  the  new  technology. 
Satellite  EPIRBs  do  exist,  have  been 
tested  extensively  by  the  COSPAS/ 
SARSAT  partners  (US,  USSR,  France, 
and  Canada),  and  do  work.  They  are  not 
commercially  available  in  this  country 
currently  due  chiefly  to  the  absence  of 
regulations  requiring  them  or  providing 
for  their  use.  Necessary  final  rules 
permitting  manufacture  and  sale  of  such 
beacons  are  expected  to  be  completed 
by  the  FCC  in  the  fall  of  1988.  The 
beacons  should  be  readily  available 
before  mid-1989.  To  allow  adequate  time 
for  installation  of  satellite  EPIRBs.  the 
final  rule  establishes  a  compliance  date 
one  year  after  the  effective  dale.  The 
Coast  Guard  will  continue  to  consult 
with  the  FCC  and  manufacturers  and 
will  adjust  the  compliance  date,  if 
necessarj',  to  allow  approximately  six 
months  for  installation  of  satellite 
EPIRBs  after  the  units  are  readily 
available.  If  production  is  delayed, 
adjustments  to  the  compliance  date  will 
be  made  and  published  in  the  Federal 
Register.  Availability  of  the  technology 
now  coincides  with  the  Coast  Guard's 
newly  obtained  authority  to  require 
EPIRBs  on  fishing  vessels.  The  Coast 
Guard's  position  is  that  it  is  preferable 
to  require  the  prompt  installation  of 
EPIRBs  having  superior  performance, 
rather  than  to  require  fishing  vessels  to 
install  an  inferior  EPIRB  now,  then  go 
through  a  costly  replacement  program  at 
some  later  date. 
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Regulatory  evaluation 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  and  nonsignificant  under  the  DOT 
regulatory  policies  and  procedures  (44 
ra  11034;  February  26, 1979).  A  final 
regulatory  evaluation  has  been  prepared 
and  placed  in  the  docket.  It  may  be 
inspected  or  copied  at  the  Office  of  the 
Marine  Safety  Council  (see 
"ADDRESSES",  above). 

The  final  evaluation  uses  a  cost 
estimate  of  $1450  for  each  of  the 
estimated  31,555  fishing  vessels  that 
would  be  affected.  This  revised  cost 
estimate  is  based  on  the  comments 
received  on  the  NPRM,  and  is  believed 
to  be  higher  than  the  actual  cost  which 
will  be  achieved  through  volume 
production.  The  arbitrarily  high  figure 
has  thus  been  used  as  a  conservative 
basis  for  the  evaluation.  Approximately 
half  of  the  affected  vessels  would  have 
to  install  satellite  EPIRfis  within  a  year, 
at  a  cost  of  about  $22.9  million.  The 
remainder  would  replace  their  existing 
conventional  EPIRBs  over  a  5-year 
period  at  a  cost,  adjusted  to  1988 
dollars,  of  about  $19.8  million,  for  a  total 
of  about  $42.6  million  for  the  industry  to 
comply  with  the  requirements  in  the 
rules  in  a  6-year  period. 

In  addition  to  the  saving  of  lives, 
primary  benefits  of  the  regulations 
include  more  timely  notification  to  the 
authorities  that  a  casualty  has  occurred 
and  more  accurate  identification  of  the 
object  of  the  search  and  the  area  to  be 
searched,  which  should  contribute  to 
large  savings  of  money  for  the  Coast 
Guard  and  other  organizations  involved 
in  a  search. 

In  the  three-year  period  from  1982  to 
1984,  288  lives  were  lost  as  a  result  of 
total  losses  of  fishing  vessels.  Although 
the  number  of  lives  that  may  be  saved 
through  mandatory  EPIRB  requirements 
cannot  be  predicted,  using  the  minimally 
accepted  value  of  a  human  fife  of  one 
million  dollars,  the  saving  of  only  a  few 
lives  each  year  would  justify  the  cost  of 
these  rules. 

More  tangible  benefits  can  be 
identified  in  the  reduction  of  search  and 
rescue  costs.  The  search  for  the  fishing 
vessel  AMAZING  GRACE  took  16  days 
and  cost  $12  million  before  the  search 
was  abandoned.  There  was  no  definite 
notice  that  a  casualty  had  occurred,  and 
the  area  to  be  searched  was  unknown. 
In  contrast,  a  number  of  searches  for 
pleasure  vessels  and  fishing  vessels 
have  been  expedited  by  EPIRBs  carried 
voluntarily.  The  savings  to  the 
government  as  a  result  of  elimination  or 
significant  reduction  of  only  three  or 
four  large-scale  searches  would  justify 
the  cost  of  th°se  rules,  even  without 


considering  the  lives  that  may  be  saved 
by  more  timely  location  of  vessels  in 
distress. 

The  Coast  Guard  certifies  that  this 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Generally, 
fishing  vessel  operators  are  considered 
to  be  small  entities  in  that  they  are 
typically  not  part  of  large  diversified 
corporations,  and  generally  own  no 
more  than  a  few  vessels.  The  $1450  cost 
is  not  considered  significant  for  any  of 
these  vessels.  As  recognized  by  the 
phase-out  period  for  existing  EPIRBs, 
when  properly  maintained,  these  units 
have  a  long  useful  life. 

It  has  been  determined  that  this 
rulemaking  is  categorically  excluded 
from  detailed  environmental  evaluation. 
The  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  examination,  copying,  and  public 
comment.  This  action  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  assessment. 

List  of  Subjects  in  46  CFR  Part  25 

Fire  prevention.  Marine  safety. 

In  consideration  of  the  foregoing, 
Subchapter  C  of  Title  46,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  25— {AMENDED] 

1.  By  revising  the  authority  citation  to 
Part  25  to  read  as  follows: 

Authority:  46  U.S.C.  4104  and  4302;  49  CFR 
146. 

2.  By  amending  Part  25  by  adding  a 
new  Subpart  25.26  to  read  as  follows: 

Subpart  25.26 — Emergency  Position 
Indicating  Radio  Beacons 

Sec. 

25.2B-1     Uninspected  Fishing,  Fish 

Processing,  and  Fish  Tender  Vessels. 
25.26-5    Servicing  of  EPIRBs. 

Subpart  25.26— Emergency  Position 
Indicating  Radio  Beacons 

§  25.26-1    Uninspected  Fishing,  Rsh 
Processing,  and  Fish  Tender  Vessels. 

(a)  After  August  17, 1989,  the  owner  of 
an  uninspected  vessel  that  is  a  fishing 
vessel,  a  fish  processing  vessel,  or  a  fish 
tender  vessel  shall  ensure  that  the 
vessel  does  not  operate  on  the  high  seas, 
as  defined  in  33  CFR  2.05-l{a),  unless  it 
has  on  board — 

(1)  an  FCC  Type  Accepted  Category  1, 
float-free,  automatically  activated,  406 


MHz  Emergency  Position  Indicating 
Radio  Beacon  (EPIRB);  or 

(2)  a  121.5/243  MHz  Class  A  EPIRB 
meeting  paragraph  (b)  of  this  section. 

(b)  Until  August  17, 1994,  a  Coast 
Guard  approved  121.5/243  MHz  Class  A 
EPIRB  may  be  on  board  a  vessel,  under 
paragraph  (a)  of  this  section,  if  the 
EPIRB  is  operable  and  installed  on  the 
vessel  on  or  before  October  3, 1988. 

§  25.26-5    Servicing  of  EPIRBs. 

(a)  The  master  of  each  vessel  required 
to  have  an  EPIRB  under  this  subpart 
shall  ensure  that  each  EPIRB  on  board  is 
tested  and  serviced  as  required  by  this 
section. 

(b)  The  EPIRB  must  be  tested  by  the 
visual  or  audio  output  indicator  to 
determine  whether  or  not  it  is  operating 
immediately  after  installation  and  at 
least  once  each  month  thereafter,  unless 
it  is  an  EPIRB  installed  in  a  Coast  Guard 
approved  inflatable  liferaft  that  is  tested 
annually  during  the  servicing  of  the 
inflatable  liferaft  by  an  approved 
facility.  If  the  EPIRB  is  not  operating,  it 
must  be  repaired  or  be  replaced  with  an 
operating  EPIRB. 

(c)  The  battery  of  the  EPIRB  must  be 
replaced — 

(1)  Immediately  after  the  EPIRB  is 
used  for  any  purpose  other  than  being 
tested;  and 

(2)  Before  the  expiration  date  that  is 
marked  on  the  battery. 

Dated:  March  22. 1988. 
J.W.  Kime, 

Rear  Admiral  U.S.  Coast  Guard  Chief.  Office 

of  Marine  Safety  Security  and  Environmental 

Protection. 

[FR  Doc.  88-18628  Filed  8-16-88;  8:45  am] 

BILLING  CODE  4910-14-M 


Office  of  the  Secretary 

48  CFR  Part  1252 

[Docket  No.  45256;  Amdt.  3-3] 

Acquisition  Regulations;  Correction 

agency:  Office  of  the  Secretary,  DOT. 
action:  Correction  notice. 

SUMMARY:  This  rule  makes  editorial 
corrections  to  the  recently  published 
final  rule  which  effected  the 
republication  of  the  Department's 
Transportation  Acquisition  Regulation 
(TAR)  (48  CFR  Chapter  12).  The  final 
rule  was  published  in  the  Federal 
Register  on  Thursday,  July  28, 1988  (53 
FR  28396)  and  will  be  effective  on 
August  29, 1988. 

DATE:  August  29, 1988. 
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FOR  FURTHER  INFORMATKM  CONTACT: 

Charles  Ventura  at  400  Seventh  Street 
SW.,  Room  9100,  Washington.  DC  20590. 
phone  number  (202)  366-4271. 

SUPPLEMENTARY  INFORMATION:  The  final 
rule  amending  48  CFR  Chapter  12,  was 
preceded  by  an  interim  final  rule  which 
was  published  at  52  FR  44522  on 
November  19, 1987.  The  final  rule  made 
changes  to  several  clauses  included  in 
Part  1252  of  48  CFR  Chapter  12.  The  final 
rule  inadvertently  cited  the  incorrect 
effective  dates  for  these  changed 
clauses.  The  changed  clauses  should  be 
dated  "August  1988"  to  reflect  the  same 
effective  date  as  the  final  rule  itself. 
This  notice  indicates  the  correct  dates 
for  the  clauses  which  were  changed. 

List  of  Subjects  in  48  CFR  Chapter  12 

Govenunent  procurement. 

This  correction  notice  is  issued  under 
delegated  authority  under  49  CFR  Part 
1.59(q). 

Dated:  August  11, 1988. 
Jon  H.  Seymour, 

Assistant  Secretary  for  Administration. 

Accordingly,  the  Department  of 
Transportation  makes  corrections  to  48 
CFR  Chapter  12  as  follows: 

PART  1252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1252.207-70    [Corrected] 

1.  Section  1252.207-70  is  corrected  by 
changing  the  effective  date  for  both  TAR 
clause  1252.207-70.  Implementation  of 
Right  of  First  Refusal  of  Employment, 
and  its  Alternative  to  read  "(Aug  1988)." 

1252.215-72    [Corrected] 

2.  Section  1252.215-72  is  corrected  by 
changing  the  effective  date  for  TAR 
clause  1252.215-72,  Cost  Proposal 
Instructions,  to  read  "(Aug  1988)." 

1252.222-70    [Corrected] 

3.  Section  125Z22Z-70  is  corrected  by 
changing  the  effective  date  for  TAR 
clause  1252.222-70,  Service  Contract  Act 
of  1965 — Contracts  of  $2,500  or  Less,  to 
read  "(Aug  1988)." 

1252.222-75    [Corrected] 

4.  Section  1252.222-75  is  corrected  by 
changing  the  effective  date  for  TAR 
clause  1252.222-75.  Service  Contract  Act 
of  1965  as  Amended,  to  read  "(Aug 
1988)." 

1252^45-70    [Corrected] 

5.  Section  1252.245-70  is  corrected  by 
changing  the  effective  date  for  TAR 


clause  1252.245-70.  Government 
Property  Reports,  to  read  "(Aug  1988)." 

[FR  Doc.  88-18617  Filed  8-16-88;  8:45  am] 

BILUNG  CODE  4910-C2-4I 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  81-11;  Notice  25] 
RIN  2127-AC45 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Final  rule. 

summary:  This  notice  amends  the 
specifications  for  gasoline,  tar  remover, 
and  power  steering  fluid,  used  in  the 
chemical  resistance  test  for  replaceable 
bulb  headlamps  with  plastic  lenses. 
After  consideration  of  comments 
received  in  response  to  a  proposal 
published  in  March  1987.  the  agency  is 
adopting  through  incorporation  by 
reference  ASTM  Reference  Fuel  C  as  the 
specification  for  gasoline.  Tar  remover 
is  to  consist  by  volume  of  45%  xylene 
and  55%  petroleum  base  mineral  spirits. 
The  power  steering  fluid  used  in  the  test 
is  to  be  that  specified  by  the  vehicle 
manufacturer  for  use  in  the  vehicle  on 
which  the  headlamp  is  intended  to  be 
installed.  The  reason  for  the  restated 
test  fuels  is  that  the  original 
specification  for  gasoline  failed  to  take 
into  consideration  the  existence  and 
concentration  of  aromatic  hydrocarbons, 
the  specification  for  tar  remover  could 
be  clarified,  and  that  the  composition  of 
power  steering  fluid  differed  from 
vehicle  to  vehicle.  The  effect  of  the 
amendment  is  that  Reference  Fuel  C  will 
be  more  representative  of  unleaded 
gasoline  in  the  chemical  resistance  test. 
Tar  remover  will  have  the  composition 
of  that  used  in  the  Canadian  standard 
and  will  promote  international 
harmonization.  Power  steering  fluid  will 
be  that  recommended  for  use  in  the 
vehicle  by  its  manufacturer,  that  fluid 
being  the  most  likely  type  of  power 
steering  fluid  to  contact  the  headlamp  of 
the  vehicle. 

date:  The  effective  date  of  the  rule  is 
September  16, 1988.  The  incorporation 
by  reference  of  certain  publications 
listed  in  the  rule  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
September  16, 1988. 
ADDRESS:  Petitions  for  reconsideration 
of  the  rule  should  r^fer  to  the  docket 
number  and  notice  number,  and  must  be 


addressed  to  the  Administrator, 
NHTSA,  400  Seventh  Street.  SW., 
Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jere  Medlin.  Office  of  Vehicle  Safety 
Standards.  NHTSA  (202-366-5276). 

SUPPLEMENTARY  INFORMATION:  On 

March  18, 1987,  NHTSA  published 
Notice  22  to  Docket  81-11  (52  FR  8482)  in 
which  it  granted  and  denied  several 
petitions  for  rulemaking  to  amend 
Federal  Motor  Vehicle  Safety  Standard 
No.  108  Lamps,  Reflective  Devices,  and 
Associated  Equipment.  One  of  these 
petitions  was  filed  by  Ford  Motor 
Company,  and  related  to  aspects  of  the 
chemical  resistance  tests  for  replaceable 
bulb  headlamps  with  plastic  lenses.  In 
Ford's  view,  the  definitions  of  gasoline 
and  tar  remover,  two  of  the  fluids 
prescribed  for  the  tests,  were  imprecise. 
The  agency  agreed  with  Ford;  and 
granted  its  petition,  although  it  did  not 
concur  with  the  definitions  that  Ford 
recommended  as  substitutes. 

For  the  reasons  given  in  Notice  22 
NHTSA  proposed  that  the  composition 
of  the  previously  specified  unleaded 
gasoline  of  89  octane  or  above  be  47% 
toluene,  3%  benzene,  and  50%  iso- 
octane.  It  proposed  that  tar  remover 
consist  by  volume  of  45%  xylene  and 
55%  petroleum  base  mineral  spirits.  The 
agency  had  also  tentatively  concluded 
that  power  steering  fluid  should  be 
clarified  to  mean  the  fluid  recommended 
by  the  vehicle  manufacturer  for  use  in 
the  vehicle  now  which  the  headlamp 
was  intended  to  be  installed. 

Six  commenters  responded  to  the 
proposal:  Ford,  General  Motors 
Corporation,  Chrysler  Corporation. 
Volkswagen  of  North  America,  ETL 
Laboratories,  Inc.,  and  Coming.  The 
commenters  either  supported  or  were 
silent  regarding  the  proposed 
composition  of  tar  remover.  Therefore, 
this  composition  (identical  to  that 
specified  by  Canada  in  its  chemical 
resistance  test)  has  been  adopted. 
Xylene  is  found  in  most  gasoline,  and 
because  NHTSA's  proposed  gasoline 
test  fluid  composition  does  not  include 
xylene,  it  was  deemed  desirable  to  have 
some  testing  with  fluid  containing 
xylene. 

GM  and  Chrysler  supported  the 
proposal  regarding  power  steering  fluid. 
Ford,  however,  commented  that  it  saw 
no  safety  need  for  the  fluid's  inclusion  in 
the  standard,  but  that  if  it  were  to  be 
specified,  its  elements  ought  to  be 
representative  of  power  steering  fluids, 
as  a  surrogate  for  actual  fluids. 
However,  power  steering  fluids  differ 
significantly  in  their  compositions,  and 
some  manufacturers,  e.g.,  Honda, 
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recommend  that  operators  use  only  one 
specific  fluid  and  none  other  to  avoid 
damaging  the  power  steering  system. 
Other  manufacturers  recommend  a 
speciHc  fluid  but  mention  an  allowable 
substitute.  This  has  led  NHTSA  to 
conclude  that  the  power  steering  fluid  to 
be  used  in  the  chemical  resistance  test 
must  be  that  recommended  for  use  in  the 
vehicle.  Ford's  comment 
notwithstanding.  No  commenters,  other 
than  Ford,  objected  to  this  proposal. 
Power  steering  fluid  reservoirs  in  some 
instances  are  located  near  a  headlamp. 
The  fluid  is  subject  to  spillage  and 
overflow  under  pressure  or  when 
overheated  with  heat  from  the  engine. 
After  considering  these  comments,  the 
agency  is  amending  the  requirement  to 
specif  that  the  fluid  used  in  the  test  is 
the  power  steering  fluid  recommended 
by  the  vehicle  manufactiu-er  for  use  in 
the  vehicle  on  which  the  headlamp  is  to 
be  installed. 

The  composition  of  gasoline 
occasioned  the  most  comment.  NHTSA 
had  proposed  a  fuel  composed  of  47% 
toluene,  3%  benzene,  and  50%  iso- 
octane.  Ford  continued  to  support 
ASTM  Reference  Fuel  D  (40%  toluene, 
60%  iso-octane).  Chrysler  and  CM 
suggested  ASTM  Reference  Fuel  C  (50% 
toluene.  50%  iso-octane).  ETL  was  in 
favor  of  "gasoline  the  consumer  uses" 
on  the  basis  that  it  provides  a  "real 
world"  test.  Volkswagen  advised 
against  use  of  a  formula  that  might 
become  quickly  outdated.  Coming  urged 
adoption  of  two  or  more  formulas  that 
would  represent  the  extremes  of 
composition. 

The  agency  has  decided  to  adopt 
ASTM  Reference  Fuel  C,  as 
recommended  by  CM  and  Chrysler.  The 
composition  is  substantially  similar  to 
that  proposed  by  NHTSA,  and 
eliminates  benzene,  a  toxic  fluid 
determined  to  be  a  carcinogen. 
Reference  Fuel  C  is  a  standard  solvent 
used  primarily  for  testing  the  effect  of 
liquids  on  rubber.  An  octance  number  is 
irrelevant  for  its  use  and  has  not  been 
adopted.  Aromatic  hydrocarbons  (which 
include  both  toluene  and  benzene]  are 
the  active  ingredients  of  gasoline  which 
are  likely  to  attack  plastic  materials 
upon  exposure.  NHTSA  believes  that 
the  percentage  (by  volume)  of  aromatic 
hydrocarbons  in  the  gasoline  test  fluid 
should  correspond  approximately  to  the 
maximum  percentage  found  in 
commercially  available  unleaded  high 
octane  gasoline.  In  adopting  Reference 
Fuel  C,  the  agency  rejects  a  suggestion 
by  Ford  for  specifying  a  fluid  with  40% 
toluene  and  60%  iso-octane  (ASTM 
Reference  Fuel  D).  In  its  comment,  Ford 
said  that  a  40%  level  of  toluene,  an 


aromatic  hydrocarbon,  was  selected  as 
representative  of  a  level  more  stringent 
than  that  found  in  97%  of  commercially 
available  gasoline.  The  agency  believes 
that  the  stringency  of  the  test  fluid 
should  be  referenced  to  the  level  found 
in  unleaded  gasolines,  rather  than  that 
found  in  all  commercially  available 
gasoline.  Hence,  a  level  more  stringent 
than  that  found  in  approximatley  97%  of 
unleaded  gasoline  with  89  or  greater 
octane  is  deemed  appropriate.  The  97% 
flgure  is  in  accord  with  that  suggested 
by  Ford.  In  its  comments.  Ford  stated 
that  data  oabtained  in  the  MVMA 
Gasoline  Survey  for  the  1983  Winter 
Season  resulted  in  an  average  value 
(mean)  of  33.6%  aromatic  hydrocarbons 
and  a  standard  deviation  of  8.4%  for 
premium  unleaded  gasoline. 
Extrapolating  that  data  with  the  use  of 
standard  statistical  methods  leads  to  the 
conclusion  that  50.4%  (33.6  +  2(8.4)) 
level  of  aromatic  hydrocarbons  would 
equal  or  exceed  the  level  found  in  97%  of 
commercially  available  premium 
unleaded  gasoline.  Thus,  the  use  of 
ASTM  Reference  Fuel  C.  with  50% 
toluene,  is  deemed  appropriate.  ETL's 
suggestion  to  use  commercially 
available  gasoline  was  not  adopted 
because  the  instability  of  hydrocarbons 
in  gasoline  between  the  time  the  fluid  is 
removed  &om  the  tank  and  the  time  it  is 
used  in  compliance  testing  was  the  basis 
for  the  agency's  conclusion  that  a 
different  fuel  was  required. 

The  final  rule  incorporates  ASTM 
Reference  Fuel  C  as  specified  in  ASTM 
D  471-79  Standard  Test  Method  for 
Rubber  Property— Effect  of  Liquids  used 
as  specified  in  Annex  2  to  Motor  Fuels 
Section  1  Test  Methods  for  Rating 
Motor,  Diesel,  Aviation  Fuels,  1985 
Armual  Book  of  ASTM  Standards.  This 
material  has  been  submitted  to  the 
Director  of  Federal  Register  for  approval 
by  the  effective  date  of  the  rule,  in 
accordance  with  regulations  of  both  the 
Federal  Register  and  NHTSA  (5  USC 
552(a)  and  1  CFR  Part  51,  and  49  CFR 
571.5(a)  respectively). 

NHTSA  has  considered  this  rule  and 
has  determined  that  it  is  not  major 
within  the  meaning  of  Executive  Order 
12291  "Federal  Regulation"  or 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures,  and  that  neither  a 
regulatory  impact  analysis  nor  a  full 
regulatory  evaluation  is  required.  The 
rule  neither  imposes  any  additional 
requirements  nor  alters  the  cost  impacts 
of  requirements  already  adopted. 

NHTSA  has  also  analyzed  this  rule  for 
the  purposes  of  the  National 
Environmental  Policy  Act  and 
determined  that  it  will  result  in  no 


significant  impacts.  As  a  result  of  the 
amendment,  the  definition  of  gasoline  is 
changed  from  an  undefined  term  to  one 
using  a  quantified  ratio  of  chemicals. 
The  agency  believes  that  conunercial 
gasoline  obatined  at  the  pump  has  been 
used  for  the  chemical  resistance  test, 
and  that  unleaded  gasoline  of  89  octane 
and  above  contains  a  small  though 
unknown  percentage  of  benzene,  a 
known  carcinogen.  The  adoption  of  the 
ASTM  Reference  Fuel,  which  does  not 
contain  benzene,  will  benefit  the  human 
environment.  Further,  although  the  total 
quantity  of  test  fluid  that  will  be  used  in 
a  single  year  is  unknown,  the  agency 
estimates  that  only  three-quarters  of  an 
ounce  of  fluid  will  be  required  to  test  a 
headlamp.  With  respect  to  tar  remover, 
the  agency  is  also  moving  from  an 
undefined  term  to  one  using  a  quantified 
ratio  of  chemicals;  however,  the  levels 
of  xylene  and  petroleum  based  mineral 
spirits  is  approximately  the  same  for  all 
tar  removers  and  the  impact  upon  the 
environment  will  be  unchanged  by  this 
aspect  of  the  rule.  Finally,  as  for  power 
steering  fluid,  the  change  to  the 
qualification  "as  recommended  by  the 
vehicle  manufacturer"  should  have 
minimal  impact.  Some  automobile 
manufacturers  recommend  only  one 
fluid  whereas  others  recommend  one 
and  mention  an  allowable  substitute. 

The  agency  has  considered  the  impact 
of  this  rule  in  relation  of  the  Regulatory 
Flexibility  Act.  For  the  reasons 
discussed  above,  I  certify  that  this  rule 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  Accordingly,  no 
regulatory  flexibility  analysis  has  been 
prepared.  Manufacturers  of  motor 
vehicles  and  motor  vehicle  lighting 
equipment,  those  affected  by  the  rule, 
are  generally  not  small  businesses 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  Small  organizations  and 
governmental  jurisdictions  will  not  be 
significantly  affected  since  the  price  of 
new  vehicles  and  lighting  equipment 
will  not  be  impacted. 

Finally,  the  agency  has  considered 
this  rule  as  it  relates  to  Executive  Order 
12612  "Federalism."  The  rule  will 
preempt  any  State  law  that  differs  from 
the  rule,  but  will  not  preempt  any  State 
law  that  is  identical  to  the  rule, 
according  to  the  express  preemption 
provision  of  15  U.S.C.  1392(d). 

The  engineer  and  lawyer  primarily 
responsible  for  this  proposal  are  )ere 
Medlin  and  Taylor  Vinson  respectively. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Incorporation  by  reference. 
Motor  vehicle  safety.  Motor  vehicles. 
Rubber  and  rubber  products.  Tires. 
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PART  571— [AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  continues  to  read  as 
follows: 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  Sees.  103. 119,  Pub.  L.  89-563,  80 
Stat.  718  (15  U.S.C.  1392. 1407);  delegation  of 
authority  at  49  CFR  1.50.) 

2.  Paragraphs  (b)(1),  and  (b)(3)  of 
paragraph  S6.4  of  §  571.108  are  revised 
to  read  as  follows: 

§  571.108  Standard  No.  108,  Lamps, 

reflective  devices,  and  associated 

equipment 

«        *        •        *        ♦ 

S6.4    Chemical  resistance. 

***** 

(b)  *  *  * 

(1)  ASTM  Reference  Fuel  C,  which  is 
composed  of  Isooctane  50  volume  %  and 
Toluene  50  volume  %.  Isooctane  must 
conform  to  A2.7  in  Annex  2  of  the  Motor 
Fuels  Section  of  the  1985  Annual  Book  of 
ASTM  Standards,  Vol.  05.04.  and 
Toluene  must  conform  to  ASTM 
specification  D362-84,  Standard 
Specification  for  Industrial  Grade 
Toluene.  ASTM  Reference  Fuel  C  must 
be  used  as  specified  in: 

(i)  Paragraph  A2.3.2  and  A2.3.3  of 
Annex  2  to  Motor  Fuels.  Section  1  in  the 
1985  Annual  Book  of  ASTM  Standards; 
and 

(ii)  OSHA  Standard  29  CFR  1910.106- 
Handling  Storage  and  Use  of  Flammable 
Combustible  Liquids. 

(2)  Tar  remover  (consisting  by  voliune 
of  45%  xylene  and  55%  petroleum  base 
mineral  spirits). 

(3)  Power  steering  fluid  (as  specified 
by  the  vehicle  manufacturer  for  use  in 
the  motor  vehicle  on  which  the 

headlamp  is  intended  to  be  installed). 

***** 

Issued  on  June  21. 1988. 
Diane  K.  Steed. 
Administrator. 
[FR  Doc.  88-18537  Filed  8-15-88;  8:45  am] 

BILUNG  CODE  4910-S»-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61  land  663 
(Docicet  No.  71158-7288] 

Foreign  Fishing  Pacific  Coast 
Groundflsh  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


action:  Notice  of  fmal  reassessment  and 
reserve  release,  and  request  for 
comments. 

summary:  NMFS  announces 
apportionment  of  the  46,400  metric  ton 
reserve  of  Pacific  whiting  to  foreign  and 
domestic  fisheries  in  the  exclusive 
economic  zone  (EEZ)  off  Washington, 
Oregon,  and  California,  and  requests 
comments  on  this  action.  This  action  is 
based  on  a  reassessment  of  the  needs  of 
the  domestic  fishing  industry,  and 
revises  the  1988  estimates  of  domestic 
annual  harvest  (DAH).  domestic  annual 
processing  (DAP),  joint  venture 
processing  (JVP),  and  the  total  allowable 
level  of  foreign  fishing  (TALFF)  for 
Pacific  whiting.  This  action  is  intended 
to  assure  that  the  needs  of  the  domestic 
industry  are  met  before  additional 
amounts  are  made  available  to  the 
foreign  fishery,  and  to  provide  for 
additional  allocations  of  Pacific  whiting 
to  foreign  countries,  if  appropriate,  of 
those  amounts  surplus  to  domestic 
needs. 

DATES:  This  action  is  effective  on 
August  12, 1988.  Comments  must  be 
submitted  by  September  16, 1988. 
ADDRESSES:  Send  comments  to  Rolland 
A.  Schmitten.  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service.  7600  Sand  Point  Way  NE.,  BIN 
C15700,  Seattle,  WA  98115-0070. 
FOR  FURTHER  INFORMATION  CONTACT 
William  L.  Robinson.  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The 
implementing  regulations  for  the  Pacific 
Coast  Groundflsh  Fishery  Management 
Plan  (FMP)  at  50  CFR  611.70  and  Part 
663  state  that  the  Secretary  of 
Commerce  (Secretary)  annually 
specifies  a  numerical  optimum  yield 
(OY).  DAH.  DAP.  JVP.  TALFF,  and  a 
reserve  for  Pacific  whiting.  Regulations 
at  50  CFR  611.70(d)  establish  procedures 
to  reassess  DAH,  DAP,  and  JVP  on  or 
about  July  1  each  year,  and  to  increase 
TALFF  during  the  fishing  year  by  any 
part  of  the  reserve  or  surplus  DAH  that 
the  Secretary  determines  will  not  be 
harvested  by  U.S.  fishermen. 

The  initial  DAP  and  JVP  for  1988  were 
based  on  the  projected  needs  of  the  U.S. 
industry,  as  surveyed  by  the  NMFS 
Northwest  Region  in  December  1987. 
The  industry  was  surveyed  again  in  June 
1988  to  determine  whether  there  was 
any  change  in  the  domestic  intent  and 
capacity  to  harvest  and  process  Pacific 
whiting  for  the  rest  of  the  calendar  year. 
Past  and  projected  U.S.  catch,  effort,  and 
processing  performance  were  taken  into 
account.  This  preliminary  reassessment 
indicated  that  the  initial  DAP  and  JVP 
should  be  increased  by  2,000  mt  and 


15,000  mt.  respectively,  for  a  total 
increase  to  DAH  of  17.000  mt.  Because 
only  17,000  mt  of  the  46.400  mt  reserve 
will  be  needed  by  U.S.  harvesters  in 
1988,  the  remaining  29,400  mt  is 
available  for  release  to  TALFF. 

The  results  of  the  preliminary 
reassessment  and  the  proposed  release 
of  the  reserve  were  announced  at  the 
July  12-13, 1988  meeting  of  the  Pacific 
Fishery  Management  Council  (PFMC)  in 
Portland,  Oregon,  and  the  public  had 
opportunity  to  comment  at  that  time.  No 
comments  were  received.  Therefore,  the 
final  reassessment  and  release  of  the 
reserve  is  the  same  as  preliminarily 
armounced  to  the  Council  in  July. 

The  preliminary  reassessment  was  not 
published  in  the  Federal  Register  because 
prior  consultation  with  the  Council  could 
not  occur  until  mid-July.  Publication  of 
the  final  reassessment  now,  and  the 
release  of  the  reserve,  is  necessary 
because  TALFF  is  small  in  1988  and 
several  foreign  participants  may  exhaust 
their  allocations  prior  to  the  release  of 
the  reserve  if  the  final  reassessment 
reserve/release  is  not  published  now. 
Because  foreign  countries  often  rely  to  a 
great  extent  on  their  directed  fishing 
allocations  to  make  their  joint  venture 
operations  economically  viable,  any 
delay  in  releasing  the  reserve  could 
jeopardize  U.S.  joint  venture  operations. 
Thus,  the  Administrator,  NOAA,  finds 
that  circumstances  compel  publication 
of  the  final  reassessment  and  reserve 
release  now  without  having  previously 
published  the  preliminary  reassessment. 

The  purpose  of  releasing  the  portion 
of  the  reserve  surplus  to  domestic  needs 
is  to  provide  for  full  utilization  of  the 
Pacific  whiting  resource  by  allowing  for 
additional  allocations  to  foreign 
countries  in  amounts  which  will  not  be 
utilized  by  the  U.S.  industry.  However, 
there  is  no  certainty  that  any  or  all  of 
the  additional  TALFF  will  be  allocated 
to  foreign  countries  during  1988. 

Secretarial  Action 

This  action  revises  the  1988  initial 
specifications  for  Pacific  whiting 
announced  on  January  6, 1988  (53  FR 
246)  as  indicated  in  the  following  table. 

Changes  to  the  Optimum  Yield  Speci- 
fications   FOR    Pacific    Whiting    in 

1988  (IN  METRIC  TONS) 


Initial 
soecrti- 
cabon 

Change 

Fmal 
specm- 
cation 

OY 

232.000 

166.000 

16.000 

150.000 

232.000 

DAH 

+  17,000 
4  2.000 

163.000 

DAP 

18  000 

JVP. 

+  15.000  1    165,000 
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Changes  to  the  Optimum  Yield  Speci- 
fications FOR  Pacirc  Whiting  in 
1988  (IN  metric  TONS)— Continued 


50  CFR  Part  672 

[Docket  No.  71146-8001] 


Initial 
specifi- 
cation 

Change 

Final 
specifi- 
cation 

TALFF 

19,600 
46.400 

+  29,400 
-46,400 

49.000 

R6S6fV6 

Classification 

The  reassessment  of  the  needs  of  the 
domestic  industry  and  the 
reapportionment  of  the  Pacific  whiting 
reserve  to  domestic  and  foreign  fisheries 
are  based  upon  the  most  recent  data 
available.  The  action  is  taken  under  the 
authority  of  50  CFR  611.70(d).  is  in 
comphance  with  Executive  Order  12291, 
and  is  covered  by  the  regulatory 
flexibility  analysis  and  environmental 
impact  statement  prepared  for  the 
authorizing  regulations.  The  action 
contains  no  collection  of  information 
requirement  for  purposes  of  the 
Paperworic  Reduction  Act. 

This  action  is  time  critical,  and  so  is 
taken  without  prior  notice  and  public 
review.  Foreign  fishing  allocations  may 
be  almost  fully  harvested  by  the  time 
this  notice  is  published  in  the  Federal 
Register.  Additional  allocations  are 
contingent  upon  release  of  the  reserve. 
Delay  in  issueince  of  additional 
allocations  is  costly  to  the  foreign  fleet 
and  may  jeopardize  U.S.  joint  venture 
operations.  For  these  reasons,  delay  is 
impracticable,  uimecessary,  and 
contrary  to  the  pubUc  interest.  As  a 
result,  the  Administrator,  NOAA.  finds 
that  good  cause  exists  to  waive  the 
requirement  for  prior  public  comment. 

The  public  has  had  opportunity  to 
conmient  on  this  action  at  the  July  1988 
meeting  of  the  Pacific  Fishery 
Management  Council,  at  which  time  the 
Council  concurred  with  this  action. 
Written  public  comments  also  will  be 
accepted  for  30  days  after  publication  of 
this  notice  in  the  Federal  Register. 

Authority:  16  U.S.C.  1801  et  seq. 

List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  663 

Fisheries. 

Dated:  August  12. 198& 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  86-18601  Filed  B-12-.88:  2:21  pm] 

MLUNG  CODE  3S10-22-M 


Groundf  ish  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Modification  of  notice  of 
closure. 

summary:  The  Acting  Director,  Alaska 
Region,  NMFS  (Regional  Director),  has 
determined  that  the  total  allowable 
catch  (TAC)  for  the  "other  rockfish" 
category  in  the  Central  Regulatory  Area 
of  the  Gulf  of  Alaska  has  not  been 
harvested.  The  Secretary  of  Commerce 
(Secretary),  therefore,  is  modifying  the 
previous  closure  notice,  referenced 
below,  by  promulgating  a  reopening  now 
and  a  new  closure  date.  This  action  is 
necessary  to  fully  harvest  the  TAC.  It  is 
a  management  action  that  makes  best 
use  of  fishery  resources  in  the  Gulf  of 
Alaska. 

DATES:  This  notice  for  reopening  is 
effective  at  noon,  August  14, 1988, 
Alaska  Daylight  Time  (ADT),  until  12 
Noon  (ADT),  August  20.  Subsequently, 
this  area  will  again  be  closed,  effective 
after  12  Noon  (ADT),  August  20, 1988, 
until  midnight,  Alaska  Standard  Time 
(AST),  December  31, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Berg,  Fishery  Management 
Biologist,  NMFS.  907-58&-7230. 
SUPPt-EMENTARY  INFORMATION:  The 
Fishery  Meinagement  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
governs  the  groundfish  fishery  in  the 
Exclusive  Economic  Zone  (F.F.Z)  in  the 
Gulf  of  Alaska  imder  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  Regulations 
implementing  the  FMP  are  at  50  CFR 
Part  672.  Section  672.2  of  the  regulations 
defines  the  Western,  Central,  and 
Eastern  Regulatory  Areas  in  the  Gulf  of 
Alaska.  Under  the  procedure  set  forth  at 
§  672.20(a),  1988  TACs  were  established 
for  each  groundfish  target  species  or 
species  group  and  apportioned  among 
the  regulatory  areas  or  district  (53  FR 
890,  January  14, 1988). 

One  of  the  groups  of  groundfish 
species  for  which  TAC  was  established 
is  the  "other  rockfish"  category,  which 
in  the  Central  Regulatory  Area  consists 
of  members  of  the  genus  Sebastes,  as 
described  in  Table  1  of  5  672.20.  The 
1988  TAC  for  "other  rockfish"  in  the 
Central  Regulatory  Area  is  7.100  metric 
tons  (mt)  and  is  apportioned  entirely  to 
domestic  aiuiual  processing  (DAP). 

On  July  8, 1988.  NMFS  closed  the 
Central  Regulatory  Area  to  further 
retention  of  "other  rockfish",  because 
the  best  available  projected  catch 


information  indicated  that  the  TAC 
would  be  reached  on  that  date  (53  FR 
26441,  July  13, 1988).  Subsequent  tallying 
of  fish  tickets  and  weekly  catch  reports, 
however,  showed  that  the  real  catch 
was  6,515  mt,  or  585  mt  less  than  the 
TAC.  The  Secretary,  therefore,  is 
reopening  the  "other  rockfish"  season  at 
12:00  noon  ADT  on  August  14, 1988. 
NMFS  has  determined  that  the  number 
of  vessels  that  will  participate  in  the 
reopening  will  catch  the  remaining  TAC 
by  August  20. 1988.  Therefore,  the 
Secretary  is  also  announcing  that  further 
retention  of  "other  rockfish"  in  the 
Central  Regulatory  Area  after  12:00 
noon  ADT  August  20, 1988,  is  prohibited. 


Classification 

This  action  is  taken  under  §  672.20 
and  is  in  compliance  with  Executive 
Order  12291. 

List  of  Subjects  in  50  CFR  Fart  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  12. 1988. 
Richard  H.  StJiaefer, 

Director  of  Office  of  Fisheries  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  88-1B602  Filed  8-12-88;  2:22  pm] 

BILUNG  CODE  351»-22-M 


50  CFR  Part  674 
[Docket  No.  80630-8130] 

High  Seas  Salmon  Fishery  Off  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Notice  of  closure. 

SUMMARY:  NOAA  issues  this  notice 
closing  the  U.S.  Exclusive  Economic 
Zone  off  Southeastern  Alaska  to 
commercial  fishing  for  all  salmon 
species  for  10  days.  This  action  is 
necessary  to  stop  the  harvest  of  coho 
salmon  by  the  troll  fishery  and  is 
intended  to  ensure  that  the  coho  salmon 
stocks  are  not  overharvested. 
date:  This  notice  is  effective  at  2359 
hours  Alaska  Daylight  Time  (ADT). 
Sunday,  August  14, 1988,  and  will  expire 
at  2400  hours  ADT,  Wednesday,  August 
24, 1988.  Public  conunents  are  invited 
until  September  15, 1988. 
ADDRESS:  Send  comments  to  James  W. 
Brooks,  Acting  Director,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau,  Alaska  99802-1668. 
During  the  30-day  public  comment 
period,  the  data  upon  which  this  notice 
is  based  will  be  available  for  pubUc 
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inspection  from  0800  through  1630  hours 
ADT  Monday  through  Friday  at  the 
NMFS  Regional  Office,  Room  453, 
Federal  Building,  709  West  Ninth  Street, 
Juneau,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aven  M.  Andersen  (Fishery 
Management  Biologist,  NMFS)  907-58&- 
7228. 

SUPPl^MENTARY  INFORMATION:  Salmon 
fishing  in  the  U.S.  Exclusive  Economic 
Zone  (EEZ)  off  Alaska  is  managed  under 
the  Fishery  Management  Plan  for  the 
High  Seas  Salmon  Fishery  Off  the  Coast 
of  Alaska,  East  of  175  Degrees  East 
Longitude  (FMP).  This  FMP  was 
developed  and  amended  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  and  is  implemented  by  NOAA 
through  regulations  appearing  at  50  CFR 
Part  674. 

The  FMP  also  implements  provisions 
of  the  Pacific  Salmon  Treaty  and  the 
Pacific  Salmon  Treaty  Act  (16  U.S.C. 
3631  et  seq.).  Article  III  of  the  treaty 
requires  that  each  Party  conduct  its 
fisheries  to  prevent  overfishing  of  the 
salmon  stocks  subject  to  the  treaty.  The 
coho  stocks  being  protected  by  this 
action  are  stocks  subject  to  the  treaty 
(article  I  (6)  and  1988  amendment  of 
annex  IV,  chapter  5). 

On  12  July  1988  (in  conjunction  with  a 
similar  closure  by  the  State  of  Alaska), 
the  Secretary  of  Commerce  (Secretary) 
closed  the  EEZ  for  the  commercial 
harvest  of  chinook  salmon  and  closed 
the  Fairweather  Grounds  to  the  harvest 
of  all  salmon  because  the  trollers  had 
apparenUy  harvested  their  allocation  of 
chinook  salmon  (53  FR  26779,  July  15, 
1988).  As  of  28  July,  the  Alaska 
Department  of  Fish  and  Game  estimates 
that  the  trollers  have  harvested  about 
231,900  chinook  salmon,  of  which  about 
213,500  are  charged  to  the  quota  of 
263,000  set  by  the  Pacific  Salmon  Treaty 
and  about  18,500  are  from  Alaska's  new 
salmon  enhancement  activities  and  are 
supplemental  to  tue  quota.  Before  the 
fishery  started,  the  total  allowable 
harvest  of  chinook  salmon  by  the  troll 
fishery  was  forecast  to  be  about  221,000. 
Thus,  the  troll  fishery  has  harvested  its 
allocation  of  chinook  salmon  for  1988. 

On  26  July  (also  in  conjunction  with 
similar  actions  by  the  State  of  Alaska), 
the  Secretary  closed  for  10  days  the 
entire  EEZ  off  Southeast  Alaska  to 
commercial  fishing  for  all  salmon 
species  to  protect  coho  salmon  from 


being  overharvested  because  it 
appeared  that  coho  were  considerably 
below  average  in  abundance  this  year 
(53  FR  28403,  July  28, 1988).  That  closure 
expired  on  4  August,  and  the  EEZ 
(except  for  the  Fairweather  Grounds) 
reopened  to  commercial  fishing  for 
salmon  species  other  than  chinook. 

The  available  information  since  the 
troll  fishery  reopened  on  5  August 
reaffirms  the  Secretary's  opinion  that 
coho  are  well  below  average  in 
abundance  this  year  in  Southeast 
Alaska,  the  harvest  by  the  commercial 
troll  fishery  is  only  about  28  percent  of 
the  1981-1985  average  harvest  at  this 
time.  The  coho  harvests  by  the 
commercial  gillnet  fishery  are  about  50 
percent  of  the  average,  and  the  sport 
harvest  is  only  about  30  percent  of  the 
average. 

Regulations  implementing  the  FMP  (at 
§  674.23(a))  provide  that  the  Secretary 
may  modify  the  fishing  times  and  areas 
whenever  he  determines  that  the 
condition  of  any  salmon  species  in  any 
part  of  the  management  area  is 
substantially  different  from  the 
condition  anticipated  in  the  FMP.  In 
making  such  a  determination,  he  may 
consider  the  following  factors: 

(1)  The  effect  of  overall  fishing  effort 
within  any  part  of  the  management  area; 

(2)  The  catch  per  unit  of  effort  and  the 
rate  of  harvest; 

(3)  The  relative  abundance  of  salmon 
stocks  within  the  management  area; 

(4)  The  condition  of  salmon  stocks 
throughout  their  ranges; 

(5)  Any  other  factors  relevant  to  the 
conservation  of  salmon. 

The  Secretary,  therefore,  in  reviewing 
the  available  information  on  the  coho 
stocks  and  fisheries,  has  determined 
that  the  effect  of  overall  fishing  effort, 
the  catch  per  unit  of  effort,  and  the 
below  average  rate  of  harvest 
throughout  the  management  area 
indicate  that  the  condition  of  coho 
stocks  is  substantially  different  from  the 
condition  anticipated  in  the  FMP.  He 
has  also  found  that  this  difference 
reasonably  requires  a  modification  of 
fishing  times  if  coho  stocks  are  to  be 
conserved  and  managed  adequately. 

The  available  data  shows  the  coho 
stocks  to  be  well  below  average  in 
abundance;  accordingly,  the  Alaska 
Department  of  Fish  and  the  Secretary 
have  decided  to  close  the  troll  fishery  in 
State  and  Federal  waters  for  10  days  to 


protect  the  remaining  coho.  During  the 
closure,  the  Alaska  Department  of  Fish 
and  Game  will  continue  to  monitor  the 
strength  of  the  coho  harvests  of  the 
sport,  gilLiet,  and  purse  seine  fisheries 
in  State  waters. 

The  closure  will  become  effective 
after  this  notice  has  been  filed  for  public 
inspection  with  the  Office  of  Federal 
Register  and  the  closure  has  been 
publicized  for  48  hours  through 
procedures  of  the  Alaska  Department  of 
Fish  and  Game. 

Other  Matters 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
the  coho  salmon  stock  harvested  in 
Southeastern  Alaska  will  be  subject  to 
harm  unless  this  notice  takes  effect 
promptly.  He  finds,  therefore,  that  it 
would  be  impracticable  and  contrary  to 
the  public  interest  to  provide  advance 
notice  and  a  prior  opportunity  for  public 
comment  or  to  delay  for  30  days  the 
effective  date  of  this  notice  under  the 
provisions  of  5  U.S.C.  553  (b)  and  (c). 
However,  a  S  674.23(b)(3)  requires  the 
Secretary  to  accept  and  consider  public 
comments  for  30  days  after  the  effective 
date  of  notices  like  this  one,  which  did 
not  provide  an  opportunity  for  the  public 
to  comment  before  it  became  effective. 
The  aggregated  data  upon  which  this 
closure  is  based  are  available  for  public 
inspection  at  the  address  given  above.  If 
comments  are  received,  the  Secretary 
will  reconsider  the  necessity  of  this 
action  and  will  publish  another  notice  in 
the  Federal  Register  either  confirming 
the  notice's  continued  effect,  modifying 
it,  or  rescinding  it,  unless  the  notice  has 
already  expired  or  been  rescinded. 

This  action  is  authorized  by  50  CFR 
Part  674  and  complies  with  Executive 
Order  12291. 

List  of  Subjects  in  50  CFR  Part  674 

Fisheries,  Fishing,  International 
organizations.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  3631  et  seq.:  16  U.S.C. 
1801  et  seq. 

Dated:  August  12, 1988. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  88-18650  Filed  8-12-88;  4:43  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  Issuance  of  niies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  pertcipato  in  the  mle 
maldrtg  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  213 

Excepted  Schedules 

AQENCV:  Office  of  Personnel 

Management. 

ACTION:  Proposed  regulations. 

summary:  The  Office  of  Personnel 
Management  (OPM]  is  proposing  to 
amend  its  regulations  to  eliminate  the 
requirement  for  agreements  between 
agencies  and  OPM  in  employing  persons 
with  mental  retardation.  The  proposed 
change  is  intended  to  improve  the  use  of 
this  appointing  authority  by  eliminating 
a  requirement  not  specifically  required 
in  law. 

DATES:  Comments  must  be  submitted  on 
or  before  October  17, 1988. 

AOOllESS:  Send  or  deliver  v«mtten 
comments  to  Patricia  Paige,  Chief, 
Programs  Division,  Office  of  Affirmative 
Recruiting  and  Employment,  Career 
Entry  Group,  Office  of  Personnel 
Management  Room  6332, 1900  E  Street, 
NW.,  Washington.  DC  20415. 

FOR  RIRTHER  INFORMATION  CONTACT: 

Orian  Falkenborg,  (202)  632-0601. 

SUPPLEMENTARY  INFORMATION:  A 

Presidential  memo  to  heads  of  executive 
departments  and  agencies  in  September, 
1961,  announced  that  the  U.S.  Civil 
Service  Commission  was  establishing  a 
special  appointing  authority  in  the 
excepted  service  for  mentally  retarded 
applicant  Under  the  regtilations 
published  in  5  CFR  Part  213.  for  this 
authority,  agencies  are  required  to 
execute  a  written  agreement  with  the 
Office  of  Personnel  Management  before 
they  and  their  components  may  use  this 
appointing  authority.  The  original 
purpose  of  this  agreement  was  to  ensure 
that  agencies  followed  the  procedures 
specified  in  the  Federal  Personnel 
Manual.  Most  agencies  have  executed 
this  agreement  and  they  have  now  had 


many  years  of  experience  in  using  this 
appointing  authority.  The  Personnel 
Directors'  Productivity  Task  Force  has 
recommended  that  the  requirement  for 
the  written  agreement  be  eliminated. 
OPM  reviewed  this  requirement  and 
agreed  that  it  is  no  longer  necessary. 

E.0. 12991,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  by  section  l[b)  of 
E.0. 12991,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  Federal 
applicants. 

List  of  Subjects  in  5  CFR  Part  213 

Government  employees, 
administrative  practice  and  procedure. 

U.S.  Office  of  Personnel  Management. 

Conslanca  Homer, 

Director. 

Accordingly,  OPM  proposes  to  amend 
Part  213  of  Title  5.  Code  of  Federal 
Regulations,  as  follows: 

PART  213— EXCEPTED  SERVICE 

1.  The  authority  citation  for  Part  213 
continues  to  read  as  follows: 

Autfaority:  5  U.S.C  3301.  and  3302.  EO. 
10577,  3  CFR  1954-1968  Camp.,  p  218;  Section 
213.101  also  issued  under  5  U.S.C.  2103; 
Section  213.102  also  issued  under  5  U.S.C. 
1104,  Pub.  L  9&-454.  sec  3(5):  Section  213.3102 
also  issued  under  5  U.S.C.  3301,  3302  (E.O. 
12364.  47  PR  22931):  3307,  B337(h),  and  8457. 

2.  In  5  213.3102,  paragraph  (t)  is 
revised  to  read  as  follows: 

§213^102    Entir*  executhre  eivN  service. 


(t)  Positions  when  filled  by  mentally 
retarded  persons  in  accordance  with  the 
guidance  in  Federal  Personnel  Manual 
chapter  306.  Upon  completion  of  2  years 
of  satisfactory  service  under  this 
authority,  the  employee  may  quahfy  for 
conversion  to  competitive  status  under 
the  provisions  of  Ebcecutive  Order  12125 
and  implementing  regulations  issued  by 
the  Office. 


[FR  Dnr  RR-18578  Filed  8-16-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  88-NM-90-AD] 

Airworthiness  Directives:  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747  series  airplanes, 
which  currently  requires  inspection  and 
repair,  as  necessary,  of  the  body  and 
canted  bulkhead  structiu^  for  cracks  at 
the  nose  gear  wheel  well  forward 
comers.  Recent  service  experience 
indicates  that  airplanes  which  have 
been  modified  by  the  incorporation  of 
an  external  doubler  need  to  be 
inspected  externally  as  well  as 
internally  to  detect  cracks.  Since  an 
undetected  crack  may  result  in  sudden 
loss  of  cabin  pressurization  and 
extensive  structural  damage,  a  new  AD 
is  being  proposed  to  include  additional 
inspection  and  repair  requirements.  This 
action  would  also  add  additional 
airplanes  which  may  be  subject  to 
similar  cracking. 

date:  Comments  must  be  received  no 
later  than  October  11, 1988. 

ADDRESSES:  Send  conunents  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention, 
Airworttdness  Rules  Docket  No.  88-NM- 
90-AD,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dan  R.  Bui,  Airframe  Branch,  ANM- 
120S;  telephone  (206)  431-1919.  Mailing 
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address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68066.  Seattle.  Washington  98168. 
SUPPLEMENTARY  information: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  li^t  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/pubUc 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103], 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-Oa-AD.  17900  Pacific 
Highway  South.  0-68966,  Seattle, 
Washington  9816& 

Discussion:  On  August  24. 1984,  FAA 
issued  AD  84-18-02,  Amendment  39- 
4906  (48  FR  35622;  September  9, 1984), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  to  require  inspection 
and  repair,  as  necessary,  of  the  body 
and  canted  bulkhead  structure  for 
cracks  at  the  nose  gear  wheel  well 
forward  comers.  That  action  was 
prompted  by  reports  firom  five  operators 
that  12  cracks  were  found  on  nine 
airplanes.  Such  cracking,  if  not  detected 
and  corrected,  could  result  in  sudden 
loss  of  cabin  pressurization,  as  well  as 
structural  damage  to  the  airplane. 

Since  issuance  of  that  AD,  service 
experience  has  indicated  that  airplanes 
modified  by  the  incorporation  of  an 
external  doubler  need  to  be  inspected 
externally,  as  well  as  internally,  to 
detect  cracks.  It  was  also  discovered  by 
the  manufacturer  that  Group  3  airplanes, 
as  defined  in  Boeing  Service  Bulletin 
747-53-2112.  may  also  have  similar 
cracking.  Because  an  undetected  crack 
may  result  in  sudden  loss  of  cabin 
pressurization  and  extensive  structural 
damage,  the  FAA  has  determined  that 
additional  inspections  are  required  in 


order  to  adequately  detect  cracking,  and 
that  Croup  3  airplanes  must  also  be 
subject  to  these  inspections. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-53-2112, 
Revision  4.  dated  February  25. 198a 
which  describes  an  inspection  program 
that  will  ensure  the  structural  integrity 
of  the  nose  gear  wheel  well  forward 
lower  comer  structure. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  and  AD  is  proposed 
which  would  supersede  AD  84-18-02 
and  require  additional  inspections  of  the 
nose  gear  wheel  well  forward  comers 
on  certain  Boeing  Model  747  series 
airplanes,  including  Group  3  airplanes, 
in  accordance  with  the  Boeing  service 
bulletin  previously  described. 

It  is  estimated  that  a  total  of  114 
airplanes  (including  24  additional 
planes)  of  U.S.  registry  would  be 
affected  by  this  AD,  that  it  would  take 
approximately  200  manhours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
would  be  $40  per  manhour.  Repair  parts 
are  estimated  at  $2,000  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $1,140,000. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
tliat  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Febmary  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entites  because  few,  if 
any.  Model  747  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  aircraft. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  38.13)  as  follows: 

PART  39— [AIAENOED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    (AmendMJ] 

2.  By  superseding  AD  84-18-02, 
Amendment  39-4906  (49  FR  35622; 
September  11, 1984),  with  the  following 
new  airworthiness  directive: 

Boeing:  Applies  to  Model  747  series 

airplanes,  Cronps  1,  2,  and  3  as  listed  in 
Boeing  Service  Bulletin  747-53-2112, 
Revision  4.  dated  February  25. 1968, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  failure  of  the  body  skin  and  the 
canted  pressure  bulkhead  structiu^, 
accomplish  the  following: 

A.  For  Group  1  airplanes  on  which  the 
initial  inspection  requirements  of 
Airworthiness  Directive  (AD)  84-18-02  have 
not  been  conducted  as  of  the  effective  date  of 
this  AD,  and  which  have  not  been  modified 
by  incorporation  of  a  doubler  in  accordance 
with  Boeing  Service  Bulletin  747-53-2112: 

1.  Prior  to  the  accumulation  of  4,000 
landings  or  within  the  next  100  landings  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  and  thereafter  at  intervals  not  to 
exceed  1,000  landings,  perform  a  detailed 
visual  inspection  of  the  nose  gear  wheel  well 
forward  lower  comers,  exterior  and  interior 
area,  for  cracks,  in  accordance  with  Boeing 
Service  Bulletin  747-53-2112,  Revisions  3  or  4. 
Additionally,  perform  a  high  frequency  eddy 
current  (HFEC)  inspection  of  the  chord  and 
doubler  for  cracks  at  the  two  forward  hinge 
fairing  attach  bolt  locations,  in  accordance 
with  Boeing  Service  BuUetin  747-53-2112, 
Revisions  3  or  4. 

2.  Cracks  found  while  conducting  the 
inspections  required  by  paragraph  A.I., 
above,  must  he  repaired  as  follows: 

a.  If  the  crack  is  visible  on  an  interior 
surface,  or  exceeds  any  of  the  limits  defined 
in  paragraph  A.2.b.,  below,  repair  in 
accordance  with  FAA-approved  procedures 
prior  to  further  flight 

b.  If  the  crack  is  visible  from  an  exterior 
surface  only  and  has  not  progressed  into  the 
vertical  leg  of  the  nose  wheel  well  forward 
bulkhead  lower  chord  and  does  not  extend 
forward  of  the  first  row  of  skin  fastemers, 
repair  in  accordance  with  an  FAA-approved 
procedure  prior  to  the  accumulation  of  500 
additional  landings,  provided  that  a  detailed 
visual  inspection  is  perfonned  at  intervals 
not  to  exceed  100  landings. 

3.  Inspections  are  to  continue  after  repair. 
If  additional  cracks  are  fotmd.  repair  in 
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accordance  with  FAA-approved  procedures 
prior  to  further  flight 

B.  For  Group  1  airplanes  on  which  the 
initial  inspection  requirements  of  AD  84-18- 
02  have  been  conducted  as  of  the  effective 
date  of  this  AD,  and  which  have  not  been 
modified  by  incorporation  of  a  doubler  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2112:  Continue  to  perform  the  repetitive 
inspections  and  to  make  repairs,  if  necessary, 
in  accordance  with  the  requirements  of 
paragraph  A.,  above. 

C.  For  Group  1  airplanes  on  which  the 
initial  inspection  requirements  of  AD  84-18- 
02  have  not  been  conducted  as  of  the 
effective  date  of  this  AD,  and  which  have 
been  modified  by  incorporation  of  a  doubler 
in  accordance  with  Boeing  Service  Bulletin 
747-53-2112: 

1.  Inspect  the  nose  gear  wheel  well  forward 
lower  comers  at  the  times  and  using  the 
methods  specified  in  either  paragraph  Cl.a. 
or  Cl.b..  below. 

a.  Cation  I:  External  inspection. 

Within  1,500  landings  after  modification  or 
within  the  next  100  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  an  external  detailed  visual 
inspection  of  the  nose  gear  wheel  well 
forward  lower  comer  structure  for  cracks,  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2112,  Revision  4,  dated  Febmary  25, 1988. 
After  the  initial  inspection,  continue  to 
inspect  as  follows:  Perform  extemal  general 
visual  inspections  at  intervals  not  to  exceed 
100  landings,  and  extemal  detailed  visual 
inspections  at  intervals  not  to  exceed  1,000 
landings,  in  accordance  with  Boeing  Service 
Bulletin  747-53-2112,  Revision  4.  dated 
February  25, 198a 

b.  Option  II:  Extemal  and  internal 
inspection. 

Within  1,500  landings  after  modification  or 
within  the  next  100  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  an  extemal  and  internal 
detailed  visual  inspection  of  the  nose  gear 
wheel  well  forward  lower  comer  structure  for 
cracks,  in  accordance  with  Boeing  Service 
Bulletin  747-53-2112,  Revision  4,  dated 
Febmary  25, 1988.  Repeat  extemal  and 
intemal  detailed  visual  inspections  at 
intervals  not  to  exceed  1,500  landings. 

2.  If  cracks  are  found,  repair  in  accordance 
with  FAA-approved  procedures  prior  to 
further  flight. 

3.  Inspections  are  to  continue  after  repair. 
If  cracks  are  found,  repair  in  accordance  with 
FAA-approved  procedures  prior  to  further 
flight 

D.  For  Group  1  airplanes  on  which  the 
initial  inspection  requirements  of  AD  84-18- 
02  have  been  conducted  as  of  the  effective 
date  of  this  AD,  and  which  have  been 
modified  by  incorporation  of  a  doubler  in 
accordance  with  AD,  and  which  have  been 
modified  by  incorporation  of  a  doubler  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2112:  Continue  to  perform  the  repetitive 
inspections  and  to  make  repairs,  if  necessary, 
in  accordance  with  the  requirements  of 
paragraph  C  of  this  AD. 

E.  For  Group  2  airplanes  on  which  the 
initial  inspection  requirements  of  AD  84-18- 
02  have  not  been  conducted  as  of  the 
effective  date  of  this  AD,  and  which  have  not 


been  modified  by  incorporation  of  the  hinge 
fairing  rework  or  modification  doublers  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2112:  Perform  the  inspections  and  repairs, 
if  necessary,  in  accordance  with  the 
requirements  of  paragraph  A.  of  this  AD, 
except  that  repetitive  inspection  intervals 
shall  not  exceed  2,000  landings.  Inspections 
are  to  continue  after  repair.  If  cracks  are 
found,  repair  in  accordance  with  FAA- 
approved  procedures  prior  to  further  flight 

F.  For  Group  2  airplanes  on  which  the 
initial  inspection  requirements  of  AD  84-18- 
02  have  been  conducted  as  of  the  effective 
date  of  this  AD,  and  which  have  not  been 
modified  by  incorporation  of  the  hinge  fairing 
rework  or  modification  doublers  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2112:  Continue  to  perform  the  repetitive 
inspections  and  to  make  repairs,  if  necessary, 
as  described  in  paragraph  A.  of  this  AD, 
except  that  repetitive  inspection  intervals 
shall  not  exceed  2,000  landings.  Inspections 
are  to  continue  after  repair.  If  cracks  are 
found,  repair  in  accordance  with  FAA- 
approved  procedures  prior  to  further  flight. 

G.  For  Group  2  airplanes  on  which  the 
initial  inspection  requirements  of  AD  84-18- 
02  have  not  been  conducted  as  of  the 
effective  date  of  this  AD,  and  which  have 
been  modified  by  incorporation  of  the  hinge 
fairing  rework  in  accordance  with  Boeing 
Service  Bulletin  747-53-2112: 

1.  Within  6,000  landings  after  modification 
or  within  the  next  100  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  low  frequency  eddy  current 
[LFEC]  inspection  for  cracks  in  the  underskin 
doubler  at  the  nose  gear  wheel  well  forward 
lower  comers,  in  accordance  with  Boeing 
Service  Bulletin  747-53-2112,  Revision  4, 
dated  Febmary  25, 1988.  Repeat  low 
frequency  eddy  current  inspections  in  the 
underskin  doubler  at  intervals  not  to  exceed 
2,000  landings. 

2.  If  a  crack  is  found  that  is  visible  on  an 
interior  surface  or  exceeds  any  of  the  limits 
in  paragraphs  G.3.,  below,  repair  in 
accordance  with  FAA-approved  procedures 
prior  to  further  flight 

3.  If  an  underskin  doubler  crack  is  found 
that  is  not  visible  from  the  interior  and  has 
not  progressed  into  the  vertical  leg  of  the 
nose  wheel  well  forward  bulkhead  lower 
chord  and  does  not  extend  forward  of  the 
first  row  of  fasteners,  repair  in  accordance 
with  FAA-approved  procedure  prior  to  the 
acciunulation  of  500  additional  landings, 
provided  that  a  detailed  visual  inspection  of 
the  nose  gear  wheel  well  forward  comer 
stmcture  is  performed  at  intervals  not  to 
exceed  100  landings. 

4.  Inspections  are  to  continue  after  repair. 
If  cracks  are  found,  repair  in  accordance  with 
FAA-approved  procedures  prior  to  further 
flight 

H.  For  Group  2  airplanes  on  which  the 
initial  inspection  requirements  of  AD  84-18- 
02  have  been  conducted  as  of  the  effective 
date  of  this  AD,  and  which  have  been 
modified  by  incorporation  of  hinge  fairing 
rework  only  in  accordance  %vith  Boeing 
Service  Bulletin  747-53-2112:  Continue  to 
perform  the  repetitive  inspections  and  to 
make  repairs,  if  necessary,  in  accordance 
¥nth  the  requirements  of  paragraph  G.  of  this 
AD. 


I.  For  Group  2  airplanes  on  which  the  initial 
inspection  requirements  of  Ad  84-18-02  have 
been  conducted  as  of  the  effective  date  of 
this  AD,  and  which  have  been  modified  by 
incorporation  of  the  hinge  fairing  rework  and 
modification  doublers  in  accordance  with 
Boeing  Service  Bulletin  747-53-2112: 

1.  If  the  underskin  doubler  was  not  cracked 
at  the  time  of  modification,  within  10,000 
landings  after  the  modification  or  within 
1,000  landings  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  perform  an 
intemal  and  extemal  detailed  visual 
inspection  for  cracks,  in  accordance  with 
Boeing  Service  Bulletin  747-53-2112,  Revision 
4,  dated  Febmary  25, 1988.  Repeat  intemal 
and  extemal  detailed  visual  inspections  at 
intervals  not  to  exceed  2.000  landings. 

2.  If  the  underskin  doubler  was  cracked  at 
the  time  of  modification,  within  2,000 
landings  after  modification  or  within  1,000 
landings  after  the  effective  date  of  this  AD. 
whichever  occurs  later,  perform  an  intemal 
and  extemal  detailed  visual  inspection  for 
cracks,  in  accordance  with  Boeing  Service 
Bulletin  747-53-2112,  Revision  4,  dated 
Febmary  25, 1988.  Repeat  intemal  and 
extemal  detailed  visual  inspections  at 
intervals  not  to  exceed  2,000  landings. 

3.  If  cracks  are  found,  repair  in  accordance 
%vith  FAA-approved  procedures  prior  to 
further  flight. 

4.  Inspections  are  to  continue  after  repair. 
If  cracks  are  found,  repair  in  accordance  with 
FAA-approved  procedures  prior  to  further 
flight. 

].  For  Group  3  airplanes  which  have  not 
been  modified  by  incorporation  of  the 
extemal  doubler  in  accordance  with  Boeing 
Service  Bulletin  747-53-2112: 

1.  Within  6,000  landings  after  hinge  fairing 
modification  or  within  1,000  landings  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  a  low  frequency  eddy 
current  inspection  for  cracks  in  the  tmderskin 
doubler  at  the  nose  gear  wheel  well  forward 
lower  comers,  in  accordance  with  Boeing 
Service  Bulletin  747-53-2112,  Revision  4, 
dated  Febmary  25, 1988.  Repeat  low 
frequency  eddy  current  inspections  in  the 
underskin  doubler  at  intervals  not  to  exceed 
2,000  landings. 

2.  If  a  crack  is  found  that  is  visible  on  an 
interior  surface  or  exceeds  the  limits  defined 
in  paragraph  ].3.,  below,  repair  in  accordance 
with  FAA-approved  procedures  prior  to 
further  flight. 

3.  If  an  imderskin  doubler  crack  is  found 
that  is  not  visible  from  the  interior  and  has 
not  progressed  into  the  vertical  leg  of  the 
nose  wheel  well  forward  bulkhead  lower 
chord  and  does  not  extend  forward  of  the 
first  row  of  fasteners,  repair  in  accordance 
with  FAA-approved  procedure  prior  to  the 
acctmiulation  of  500  additional  landings, 
provided  that  a  detailed  visual  inspection  of 
the  nose  gear  wheel  well  forward  comer 
structure  is  performed  at  intervals  not  to 
exceed  100  landings. 

4.  Inspections  are  to  continue  after  repair. 
If  additional  cracks  are  found,  repair  in 
accordance  with  FAA-approved  procedures 
prior  to  further  flight 

K.  For  Group  3  airplanes  which  have  been 
modified  by  incorporation  of  the  extemal 
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doubter  in  accordance  with  Boeing  Service 
Bulletin  747-53-2112: 

1.  If  the  underskin  doubler  was  not  cracked 
at  the  time  of  modification,  within  10,000 
landings  after  modification  or  within  1,000 
landings  after  the  effective  date  of  AD. 
whichever  occurs  later,  perform  an  internal 
and  external  detailed  visual  inspection  for 
cracks,  in  accordance  with  Boeing  Service 
Bulletin  747-53-2112.  Revision  4.  dated 
February  25, 1988.  Repeat  internal  and 
external  detailed  visual  inspections  at 
intervals  not  to  exceed  2,000  landings. 

2.  If  the  underskin  doubler  was  cracked  at 
the  time  of  modification,  within  2.000 
landings  after  modification  or  within  1,000 
landings  after  the  effective  date  of  this  AD. 
whichever  occurs  later,  perform  an  internal 
and  external  detailed  visual  inspection,  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2112,  Revision  4,  dated  February  25, 1988. 
Repeat  internal  and  external  detailed  visual 
inspections  at  intervals  not  to  exceed  2,000 
landings. 

3.  If  cracks  are  found,  repair  in  accordance 
with  FAA-approved  procedures  prior  to 
further  flight. 

4.  Inspections  are  to  continue  after  repair. 
If  cracks  are  found,  repair  in  accordance  with 
FAA-approved  procedures  prior  to  further 
flight. 

L  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

M.  For  purposes  of  complying  with  this  AD, 
subject  to  acceptance  by  the  assigned  FAA 
Maintenance  Inspector,  the  number  of 
landings  may  be  determined  by  dividing  each 
airplane's  number  of  hours  time  in  service  by 
the  operator's  fleet  average  time  from  takeoff 
to  landing  for  the  airplane  type. 

N.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  docvmients 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA  Northwest 
Mountain  Regioa  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

Issued  in  Washington,  DC  on  August  8, 
1988. 

Thomas  E.  h4cSweeny. 
Acting  Director,  Office  of  Airworthiness. 
[FR  Doc.  88-18544  Filed  8-16-88;  8:45  am] 
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14  CFR  Part  39 

[Docket  NumtMr  ae-ANE-SA] 

Airworthiness  Directtves;  Pratt  ft 
Whitney  (PW)  JT90-7R4D,  D1.  E,  El, 
E4,  G2,  and  HI  Series  Turt>ofan 
Engines. 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
amend  an  existing  airworthiness 
directive  (AD)  which  requires  the 
installation  of  containment  shields  in 
the  fan  case  assembly  and  stronger 
material  B-flange  bolts  on  certain  PW 
JT9D-7R4  turbofan  engines,  prior  to 
December  31. 1990.  The  proposed  AD 
would  amend  AD  87-23-05  by  allowing 
an  alternate  method  for  the  installation 
of  fan  containment  hardware  on  certain 
engines  and  restating  for  clarity  the 
existing  AD  requirements.  The  proposed 
AD  is  needed  to  prevent  fragments  of  a 
failed  fan  blade  from  penetrating  the  fan 
case  assembly  which  could  result  in 
damage  to  the  aircraft. 
dates:  Comments  must  be  received  on 
or  before  September  18, 1988. 
addresses:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  Number  86- 
ANE-34. 12  New  England  Executive 
Park.  Biu-lington.  Massachusetts  01803. 
or  delivered  in  duplicate  to  Room  311  at 
the  above  address. 

Comments  delivered  must  be  marked: 
"Docket  Number  86-ANB-34". 

Coounents  may  be  inspected  at  the 
New  England  Region,  Office  of  the 
Regional  Counsel  Room  311,  between 
the  hours  of  8:00  a.m.  and  4:30  p jn., 
Monday  through  Friday,  except  federal 
holidays. 

The  applicable  service  bulletins  (SB's) 
may  be  obtained  from  Pratt  &  Whitney, 
Publications  Department,  P.O.  Box  611. 
Middletown.  Connecticut  06457. 

A  copy  of  the  SB's  is  contained  in 
Rules  Docket  Number  86-ANE-34.  in  the 
Office  of  the  Regional  Counsel.  Federal 
Aviation  Administration.  New  England 
Region.  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  M.  IQrk.  Engine  Certification 
Branch,  ANE-142,  Engine  Certification 
Office,  Engine  &  Propeller  Directorate, 
Federal  Aviation  Administration.  12 
New  England  Executive  Park. 
Burlington,  Massachusetts  01803; 
telephone  (617)  273-7082. 


SUKEMENTARY  INTOWMATIOW:  Interested 
persons  are  invited  to  participate  in  the 
making  of  the  proposed  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  numlier  and  be 
submitted  in  duplicate  to  the  address 
specified  above.  All  conununications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Director  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the    , 
light  of  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket,  at  the  address  given 
above,  for  examination  by  interested 
persons.  A  report  siunmarizing  each 
FAA-public  contact,  concerned  with  the 
substance  of  the  proposed  AD.  will  be 
filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledged  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  86-ANE-34".  The 
postcard  will  be  date/ time  stamped  and 
returned  to  the  commenter. 

This  notice  proposes  to  amend 
Amendment  39-5755  (52  FR  41704; 
October  30, 1987),  AD  87-23-05.  by 
allowing  an  alternative  method  for  the 
installation  of  fan  blade  containment 
hardware  and  to  clarify  the  compliance 
requirements  of  the  existing  AD.  On 
October  9, 1987.  Amendment  39-5755 
was  issued  requiring  installation  of 
containment  shields  in  the  fan  case 
assembly  of  IT9D-7R4  series  engines  in 
accordance  with  the  applicable  SB 
JT9D-7R4-72-311.  Revision  2.  or  SB 
JT9D-7R4-72-312,  Revision  2.  iTie  AD 
was  necessary  to  prevent  uncontained 
blade  fragment  penetration  of  the  fan 
case  assembly  in  the  event  of  a  blade 
failure.  Field  experience  and  analysis 
indicated  that  energy  of  a  failed  fan 
blade  may  have  the  required  force  to 
penetrate  the  fan  case  assembly  forward 
of  the  B/flange. 

Additional  data  gathered  by  the  FAA 
since  issuance  of  AD  87-23-05,  has 
shown  that  an  interference  problem  can 
occur  on  rT9D-7R4D.  Dl,  E.  El,  E4,  and 
HI  series  engines  during  installation  of 
containment  shields  under  adverse 
tolerance  conditions  when  installed  in 
accordance  with  SB  JT9D-7R4-72-312, 
Revision  2.  dated  June  26, 1987. 
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This  proposed  amendment  will  allow 
an  optional  procedure  in  accordance 
with  SB  IT9D-7R4-72-312.  Revision  4.  if 
an  interference  problem  occurs. 
Interference  between  the  front 
containment  shield  retaining  bolts  Part 
Number  (P/N)  1A7544  and  the  fan  case 
inner  diameter  (ID)  flange  may  exist. 
Additional  washers,  P/N  MSg320-10, 
may  be  installed  on  the  forward  side  of 
B-flange  to  provide  bolt  to  flange 
clearance.  Also,  adverse  tolerance 
stack-up  between  the  four  bolts,  P/N 
MS9209-ie,  and  the  mating  B-flange  nuts 
may  result  in  an  insufficient  bolt  thread 
engagement  on  some  engines.  If 
insufficient  bolt  thread  engagement 
occurs,  bolts  MS9209-17,  MS9209-18,  or 
MS9209-19,  may  be  used,  provided  there 
is  no  interference  with  adjacent 
hardware. 

It  has  also  been  determined  that  in 
addition  to  PWA  36003  Adhesive  and 
PR1422  Class  A  polysulflde  sealant  as 
specified  in  SB  JT9D-7R4-72-311  and  SB 
JT9D-7R4-72-312.  Revision  2,  an 
additional  alternative,  PR1422  Class  B 
polysulflde  sealant  may  be  used  in 
attaching  the  containment  ring  segments 
in  accordance  with  SB  JT9D-7R4-72- 

311,  Revision  3,  and  SB  IT9D-7R4-72- 

312,  Revision  4. 

Additionally,  the  FAA  has  determined 
that  clarification  of  paragraph  {b)(l)  of 
AD  87-23-05  is  required  to  specify 
containment  shield  and  fan  case 
compatibility  for  the  IT9I3-7R4D,  Dl,  E. 
El,  E4,  and  Hi  series  engines.  The 
installation  of  the  applicable  shield  to 
the  fan  case  assembly  depends  upon  the 
material  of  the  fan  case.  For  titanium 
cases,  the  applicable  shield  to  use  is  P/ 
N  802096;  for  steel  cases,  use  P/N 
802095. 

Since  the  condition  is  likely  to  exist  or 
develop  on  other  engines  of  die  same 
type  design,  the  proposed  AD  would 
amend  Amendment  39-5755  (52  FR 
41704;  October  30, 1987).  AD  87-23-05. 
by  allowing  an  alternative  procediu-e  in 
the  incorporation  of  the  containment 
shields. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Conclusion:  The  FAA  has  determined 
that  this  proposed  regulation  involves 
619  total  engines  at  an  approximate  cost 
of  $520,000.  It  has  also  been  determined 
that  few,  if  any,  small  entities  within  the 


meaning  of  the  Regulatory  Flexibility 
Act  will  be  affected  since  this  proposed 
regulation  affects  only  operators  using 
B767,  B747.  A310.  or  A300  aircraft  in 
which  the  JT9D-7R4  series  engines  are 
installed,  none  of  which  are  believed  to 
be  small  entities.  Therefore.  I  certify  that 
this  action  (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption 
"FOR  FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft, 
Aviation  safety.  Incorporation  by 
reference. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  39  of  the  Federal  Aviation 
Regulations  (FAR)  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  amending  §  39.13,  Amendment 
39-5755  (52  FR  41704;  October  30, 1987) 
Airworthiness  Directive  (AD)  87-23-05. 
as  follows: 

(The  amendment  is  restated  in  its  entirety  for 
clarity.) 

Pratt  ft  Whitney:  Applies  to  Pratt  &  Whitney 
(PW)  IT9D-7R4,  D,  Dl,  E,  El,  E4,  02,  and 
Hi  series  turbofan  engines. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  fan  blade  fragment  penetration 
of  the  fan  case  assembly,  accomplish  the 
following  prior  to  December  31, 1990. 

(a)  For  JT9D-7R4G2  series  turbofan 
engines: 

(1)  Modify  fan  case  assembly  by  installing 
shield.  Part  Number  (P/N)  802094,  in 
accordance  with  PW  Service  Bulletin  (SB) 
JT9D-7R4-72-311,  Revision  3,  dated  February 
19, 1988. 

(2]  Modify  outer  front  fan  exit  case 
assembly  (fan  exit  case  and  vane  assembly), 
by  installing  ring  segments,  P/N's  803264-01, 
803265-01,  and  802448,  in  accordance  with 


PW  SB  IT9D-7R4-72-311,  Revision  3,  dated 
February  19, 1988. 

(3)  Reidentify  the  modified  fan  case 
assembly,  outer  front  fan  exit  case  assembly, 
and  the  fan  exit  case  and  vane  assembly,  in 
accordance  with  PW  SB  JT9D-7R4-72-311, 
Revision  3,  dated  February  19. 1988. 

(b)  For  IT9D-7R4D.  Dl.  E,  El,  E4,  and  HI 
series  turbofan  engines: 

(1)  Modify  fan  case  assembly  by  installing 
shield,  P/N  802095,  on  engines  with  steel  fan 
case  assemblies  and  shield,  P/N  802096,  on 
engines  with  titanium  fan  case  assemblies,  in 
accordance  with  PW  SB  JT9D-7R4-72-312, 
Revision  4,  dated  )uly  8, 1988. 

(2)  Modify  outer  front  fan  exit  case 
assembly,  or  detail  of  fan  exit  case  and  vane 
assembly,  and  install  ring  segments,  P/N's 
803261-01,  803262-01.  and  802447,  in 
accordance  with  PW  SB  IT9D-7R4-72-312, 
Revision  4,  dated  )uly  8, 1988. 

(3)  Reidentify  the  modified  fan  case 
assembly,  the  outer  front  fan  exit  case 
assembly,  and  the  fan  exit  case  and  vane 
assembly,  in  accordance  with  PW  SB  )T9D- 
7R4-72-312,  Revision  4,  dated  July  8, 1988. 

(c)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(d)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  the  Manager,  Engine 
Certification  Office,  Engine  &  Propeller 
Directorate,  may  adjust  the  compliance 
schedules  specified  in  this  AD. 

(e)  Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Engine 
Certification  Office,  Engine  &  Propeller 
Directorate,  Aircraft  Certification  Services, 
Federal  Aviation  Administration,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803. 

The  FAA  will  request  the  approval  of 
the  Federal  Register  to  incorporate  by 
reference  the  manufacturer's  service 
bulletins  identified  and  described  in  this 
document. 

Issued  in  Washington,  DC,  on  August  8, 
1988. 

Thomas  E.  McSweeny, 
Acting  Director,  Office  of  Airworthiness. 
(FR  Doc.  88-18550  Filed  8-16-88;  8:45  am) 

BIUJNQ  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  88-NM-94-AD] 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD)  applicable 
to  certain  Boeing  Model  757  series 
airplanes,  which  would  require  periodic 
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freeplay  checks  of  the  elevator,  and 
replacement  of  worn  elevator  power 
control  actuator  [PCA)  rod  end  bearings, 
if  necessary.  This  proposal  is  prompted 
by  reports  of  excessive  wear  of  elevator 
PCA  rod  end  and  reaction  link  rod  end 
bearings.  This  condition,  it  not 
corrected,  could  lead  to  unacceptable 
airframe  vibration  during  flight. 
DATES:  Comments  must  be  received  no 
later  than  September  23, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
94-AD,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Beoing  Commericfd 
Airplanes,  P.O.  Box  3707,  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA 
Northwest  Mountain  Region..  17900 
pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dan  R.  Bui,  Airframe  Branch.  ANM- 
120S;  telephone  (206)  431-1919.  Mailing 
address:  FAA,  Northwest  Moutain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  conunents  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  conunents  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contract  concerned  with  the  substance 
of  this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Officer  of 


the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-94-ADF,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168.  Discussion:  The 
manufacturer  has  notified  the  FAA  of 
the  finding  of  excessive  wear  of  elevator 
PCA  rod  end  and  reaction  link  rod  end 
bearings  of  in-service  Boeing  Model  757 
series  airplanes.  Four  airplanes 
experienced  intermittent  airfi-ame 
vibrations  and  five  airplanes 
experienced  pitch  oscillations  with  the 
autopilot  engaged.  These  experiences 
occurred  as  a  result  of  PCA  rod  end  and 
PCA  reaction  link  rod  end  bearing  wear. 
These  bearings  are  prone  to  execessive 
wear  because  of  corrosion  resulting 
bom  insufficient  lubrication  and  seals 
which  permit  moisture  to  penetrate  the 
bearings.  Worn  elevator  PCA  rod  end 
bearings,  if  not  detected  and  corrected, 
can  result  in  excessive  elevator  freeplay 
and  unacceptable  airframe  vibration 
during  flight. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  757- 
27A0086,  dated  June  9, 1988.  which 
defines  the  specific  inspection 
procedures  to  be  used  to  check  the 
elevator  for  freeplay.  A  modification  is 
described  in  the  service  bulletin,  which 
consists  of  replacing  the  existing 
bearings  with  improved  bearings. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  periodic  elevator 
freeplay  checks  on  elevators 
incorporating  old  design  bearings,  and 
replacement,  as  necessary,  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

It  is  estimated  that  136  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD.  that  it  would  take  approximately  30 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figiu-es.  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $163,200. 

The  regidations  set  forth  in  this  notice 
would  be  prmulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  This,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  his  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  order  12291 
and  (2)  is  not  a  significant  rule  pursuant 


to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  757  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39-{AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  48  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

$39.19    lAmended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  757  series  airplanes 
listed  in  Boeing  Alert  Service  Bulletin 
757-27 A0088,  dated  June  9. 198a 
certificated  in  any  category.  Compliance 
required  as  indicated,  imless  previously 
accomplished. 
To  prevent  unacceptable  airframe 

vibrations  during  flight,  accomplish  the 

following: 

A.  Within  the  next  90  days  after  the 
effective  date  of  this  AD  or  prior  to  the 
accumulation  of  3,000  flight  hours  toUl  time 
in  service,  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  3.000 
flight  hours,  perform  an  elevator  freeplay 
check  in  accordance  with  Boeing  Alert 
Service  Bulletin  757-27 A0086.  dated  June  9, 
1988.  If  freeplay  exceeds  the  limits  specified 
in  the  service  bulletin,  before  further  flight, 
replace  elevator  power  control  actuator 
(PCA)  reaction  link  rod  end  bearings  and 
PCA  rod  end  bearings,  as  necessary,  in 
accordance  with  the  sevice  bulletin. 

B.  Terminating  action  for  the  repetitive 
inspection  requirements  of  paragraph  A.  of 
this  AD  consists  of  replacing  all  old  design 
bearings  with  improved  bearings,  in 
accordance  with  the  service  bulletin. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
by  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 
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Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  south,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Washington,  DC.  on  August  8. 
1988. 

Thomas  E.  McSweeny 
Acting  Director,  Officer  of  Airworthiness. 
[PR  Doc.  88-18541  Filed  8-16-88;  8:45  am] 
MLUNQ  CODE  4t10-13-« 


14  CFR  Part  75 

[Airspace  Docket  No.  88-AEA-7] 

Proposed  Alteration  of  Jet  Route;  New 
York 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  description  of  Jet  Route  1-217 
located  in  the  vicinity  of  Hancock.  NY. 
A  segment  of  J-217  west  of  the  Keating. 
PA,  very  high  frequency  omni- 
directional radio  range  and  tactical  air 
navigational  aid  (VORTEC)  is  never 
used  or  requested.  This  notice  proposes 
to  revoke  that  segment  between  Keating 
and  Franklin.  PA.  This  proposed  action 
would  reduce  chart  clutter. 
DATES:  Comments  must  be  received  on 
or  before  September  29. 1988. 
ADOWESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA, 
Eastern  Region,  Attention:  Manager,  Air 
Traffic  Divisioa  Docket  No.  88-AEA-7, 
Federal  Aviation  Administration,  JFK 
International  Airport  The  Fitzgerald 
Federal  Building,  Jamaica,  NY  11430. 

The  official  dodcet  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Coimsel,  Room  918,  800  Independence 
Avenue  SW.,  Washington,  DC. 


An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT 
Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-8250. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  ndemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communicadons  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
AEA-7."  The  postcard  will  be  date/ time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-230,  800  Independence 
Avenue  SW..  Washington.  DC  20591.  or 
by  calling  (202)  267-3484. 
Commimications  must  identify  the 
notice  uuuiber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2,  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  to 
revoke  a  segment  of  Jet  Route  1-217 
between  Keating,  PA,  and  Franklin,  PA. 
This  segment  of  J-217  is  never  used  and 
we  are  proposing  to  remove  this 
segment  from  the  charts  whereby 
reducing  chart  clutter.  Section  75.100  of 
Part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  imder  DOT  Re^atory 
Policies  and  Procedures  (44  FR 11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety.  Jet  routes. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
75  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  75)  as  follows: 

PART  75— ESTABUSHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a].  1354(a).  1510; 
Executive  Order  10854:  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  1.69. 

$75,100    lAmendedl 

2.  S  75.100  is  amended  as  follows: 
Section  )-217  [Rsvised] 

From  Hancock,  NY;  to  Keating,  PA. 

Issued  in  Washington,  DC  on  August  8, 
1988. 
Shelomo  Wugalter, 

Acting  Manager,  Airspace-Rules  and 

Aeronautical  Information  Division. 

[FR  Doc.  88-18548  Filed  8-16-88;  8:45  am] 

BOUNQ  COOE  4910-1S-II 
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14  CFR  Part  75 

[Airspace  Docket  No.  88-AEA-6] 

Proposed  Alteration  of  a  Jet  Route; 
New  York 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  description  of  a  jet  route  located  in 
the  vicinity  of  New  York.  NY.  The 
LaCuardia,  NY.  very  high  frequency 
omni-directional  radio  range  and 
distance  measuring  equipment  (VOR/ 
DME)  will  be  relocated  from  its  current 
site  on  Rikers  Island.  NY,  to  the 
LaGuardia  Airport.  This  action  would 
amend  the  description  of  one  jet  route 
affected  by  the  relocation. 
DATES:  Conmients  must  be  received  on 
or  before  September  29, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA, 
Eastern  Region,  Attention:  Manager,  Air 
Traffic  Division,  Docket  No.  88-AEA-6, 
Federal  Aviation  Administration,  JFK 
International  Airport,  The  Fitzgerald 
Federal  Building,  Jamaica,  NY  11430. 

The  ofRcial  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  hohdays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916.  800  Independence 
Avenue  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9250. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 


FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
AEA-6."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRNI's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Conununications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposals 

The  FAA  is  considering  an 
amendment  to  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  to 
alter  the  description  of  a  jet  route  that 
will  be  affected  by  the  relocation  of  the 
LaGuardia  VOR/DME.  The  LaGuardia 
VOR/DME  will  be  relocated  from  Rikers 
Island.  NY,  to  the  LaGuardia  Airport 
(lat.  40°47'01"N..  long.  73°52'08"W.).  This 
action  would  change  the  description  of 
one  jet  route  affected  by  this  relocation. 
Section  75.100  of  Part  75  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
Februarj'  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 


that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety.  Jet  routes. 

The  Proposed  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
75  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  75)  as  follows: 

PART  75— ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983);  14 
CFR  11.69. 

§75.100    [Amended] 

2.  Section  75.100  is  amended  as 
follows: 

]-42    |Amended| 

By  removing  the  words  "LaGuardia,  NY; 
INT  LaGuardia  043°  and  Hartford,  CT.  236° 
radials;"  and  substituting  the  words 
"LaGuardia,  NY;  INT  LaGuardia 
042''T(054°M)  and  Hartford.  CT,  236°T(249°M) 
radials;" 

Issued  in  Washington.  DC.  on  August  5, 
1S88. 

Shclomo  Wugalter, 
Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  8ft-18547  Filed  8-16-88;  8:45  am] 

BiUJNG  CODE  4t10-13-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[RIe  No.  852-3236] 

Montgomery  Ward  &  Co.,  Inc.; 
Proposed  Consent  Agreement  With 
Analysis  to  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Chicago,  111. 
retailer  from  misrepresenting  service 
contract  coverage  and  products'  need 
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for  maintenance,  adjustment,  or 
servicing.  The  consent  agreement  also 
would  prohibit  respondent  from  making 
any  claims  about  the  durability  of  any 
product  for  which  it  sells  service 
contracts,  unless  it  has  competent  and 
reliable  evidence  that  substantiates  its 
claims. 

DATE:  Comments  must  be  received  on  or 
before  October  17, 1988. 
ADDRESS:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
136,  6th  Street  and  Pennsylvania  Avenue 
NW..  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT. 
Lawrence  Hodapp,  FTC/H-238A, 
Washington,  DC  20580.  (202)  32&-3105. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  view  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9{b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Service  contracts.  Trade  practices. 

Agreement  Containing  Order  to  Cease 
and  Desist 

The  Agreement  herein,  by  and 
between  Montgomery  Ward  and 
Company,  Inc.,  hereinafter  sometimes 
referred  to  as  "respondent,"  by  its  duly 
authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission,  is  entered  into  in 
accordance  with  the  Commission's  Rule 
governing  consent  order  procedures.  In 
accordance  therewith  the  parties  hereby 
agree  that: 

(1)  Montgomery  Ward  &  Co., 
("Montgomery  Ward")  is  an  Illinois 
corporation.  Montgomery  Ward  has  its 
principal  office  or  place  of  business 
located  at  One  Montgomery  Ward 
Plaza.  Chicago,  Illinois. 

(2)  Respondent  has  been  served  with 
a  copy  of  the  Complaint  issued  by  the 
Federal  Trade  Commission  charging  it 
with  violations  of  Section  5(a)  of  the 
Federal  Trade  Commission  Act.  15 
U.S.C.  45(a)  (1980). 

(3)  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
Commission's  Complaint  in  this 
proceeding. 


(4)  Respondent  waives: 

(a)  any  further  procedural  steps; 

(b)  the  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  all  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  Agreement. 

(5)  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission,  it  will  be  placed  on  the 
public  record  for  a  period  of  (60)  days 
and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  Agreement  and  so 
notify  the  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
decision,  in  disposition  of  the 
proceeding. 

(6)  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondent  that  the  law 
has  been  violated  as  alleged  in  the 
Complaint. 

(7)  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  3.25(f)  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to 
respondent:  (a)  Issue  its  decision 
containing  for  following  Order  to  Cease 
and  Desist  in  disposition  of  the 
proceeding,  and  (b)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  Order  to  Cease  and  Desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  Order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  decision  containing  the 
agreed  to  Order  to  respondent's  address 
as  stated  in  this  Agreement  shall 
constitute  service.  Respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  Complaint  may 
be  used  in  construing  the  terms  of  the 
Order  not  defined  therein,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  Agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

(8)  Respondent  has  read  the 
Complaint  and  the  Order  contemplated 
hereby  and  understands  that  once  the 
Order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 


complied  with  the  order.  Respondent 
further  understands  that  is  may  be  liable 
for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  Order  after  it  becomes  final. 

Order 

I 

It  is  ordered  that  respondent 
Montgomery  Ward  &  Co..  Inc.,  its 
successors  and  assigns,  and  its  officers, 
representatives,  agents,  and  employees, 
acting  direcUy  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
marketing  or  sale  of  any  service 
contract,  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  misrepresenting, 
directly  or  by  implication: 

(1)  The  necessity  of  maintenance, 
adjustments  or  servicing  of  any  product 
for  which  any  service  contract  is  sold  or 
offered  for  sale; 

(2)  That  any  person  or  organization 
has  endorsed  the  use,  purchase, 
desirability,  or  necessity  of  any  service 
contract;  or 

(3)  The  coverage  by  any  service 
contract  of  routine  maintenance,  repairs 
occassioned  by  improper  use  of  the 
product  by  any  person,  day-to-day 
servicing,  cleaning,  or  adjustments. 

For  the  purpose  of  this  Order,  the  term 
"service  contract"  shall  mean  a  contract 
in  writing  to  perform,  over  a  fixed  period 
of  time  or  for  a  specified  duration,  any 
service  relating  to  the  maintenance  or 
repair  (or  both)  of  a  product,  which 
contract  is  sold  to  consumers  for 
separate  consideration  than  the  insured 
product. 

II 

It  is  further  ordered  that  Montgomery 
Ward  &  Co.,  Inc.,  its  successors  and 
assigns,  and  its  officers,  representatives, 
agents,  and  employees,  acting  direcUy  or 
through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  marketing  or  sale  of  any  service 
contract,  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  making  any 
representation,  directly  or  by 
implication,  about  the  durability  or 
reliability  of,  the  incidence  of 
malfunctions  or  defects  in,  or  the 
incidence  of  repairs  or  servicing  of,  any 
product  for  which  any  service  contract 
is  sold  or  offered  for  sale,  unless  at  the 
time  of  such  representation  respondent 
possesses  and  relies  upon  competent 
and  reliable  evidence  that  substantiates 
such  representation.  Evidence  in  the 
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form  of  tests,  experiments,  analyses, 
research  studies,  or  other  evaluations 
shall  be  competent  and  reliable  only  if 
they  are  conducted  in  an  objective 
manner  by  persons  qualified  to  do  so, 
using  procedures  generally  accepted  in 
the  relevent  professions  to  yield 
accurate,  reliable,  and  reproducible 
results. 

in 

It  is  further  ordered  that  respondent 
and  its  successors  and  assigns  shall 
maintain  for  three  (3)  years  after  the 
date  of  the  last  dissemination  of  the 
representation  and  upon  request  make 
available  to  the  Federal  Trade 
Conunission  for  inspection  and  copying: 

1.  Copies  of  all  materials  relied  upon 
by  each  representation  subject  to  this 
Order;  and 

2.  Copies  of  all  materials  relating  to 
any  tests,  experiments,  analyses, 
research,  studies,  surveys,  or  expert 
opinions  in  the  possession  of  the 
respondent  that  may  contradict,  qualify, 
or  call  into  question  any  representation 
subject  to  this  Order. 

rv 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  respondent,  such  as 
dissolution,  assigiunent,  or  sale, 

'      resulting  in  the  termination  of  respodent 
and  the  creation  of  one  or  more 

!      successors,  the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in  the 
corporation  that  may  affect  compliance 
obligations  arising  out  of  this  Order. 


It  is  further  ordered  that  respondent, 
within  thirty  (30)  days  of  the  date  of 
service  of  this  Order,  shall  distribute  a 
copy  of  this  Order  to  each  of 
respondent's  corporate  and  territorial 
operating  divisions'  officers  or  agents  of 
respondent  at  store  manager  level  or 
greater  with  supervisor)'  responsibility 
in  connection  with  the  marketing  or  sale 
of  any  service  contract  and  shall  obtain 
from  each  such  person  a  signed 
statement  acknowledging  receipt  of  a 
copy  of  the  Order. 

VI 

It  is  further  ordered  that  within  sixty 
(60)  days  after  the  date  of  service  of  this 
Order  respondent  shall  file  with  the 
Conunission  a  report,  in  writing,  setting 
forth  in  detail  the  maimer  and  form  in 
which  it  has  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Montgomery  Ward, 


Inc.,  Montgomery  Ward  Plaza,  Chicago, 
Illinois  60671.  Montgomery  Ward  is  a 
national  retailer  of  consumer  products. 
The  company  offers  service  contracts  on 
a  variety  of  the  products  it  sells, 
including  both  its  private  label  products 
and  products  carrying  other  brand 
names. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  charges  Montgomery 
Ward  with  making  express 
misrepresentations  of  fact  in  the  sale 
and  offering  for  sale  of  service  contracts 
in  order  to  induce  consumers  to 
purchase  service  contracts.  Part  I  alleges 
that  Ward  misrepresented  the  necessity 
of  performing  repairs,  maintenance, 
adjustment,  and  or  servicing  on  products 
for  which  it  sells  service  contracts.  Part  I 
alleges  also  that  the  company 
misrepresented  to  consumers  that 
Consumer  Reports  endorsed  the 
purchase  of  service  contracts. 

In  addition.  Part  II  of  the  complaint 
alleges  that  Ward  misrepresented  the 
terms  or  featiu-es  of  its  service  contracts. 
The  complaint  charges  Ward  with 
making  misrepresentations  regarding  the 
coverage  by  certain  service  contracts  of 
routine  maintenance,  cleaning, 
adjustments,  and  or  repairs  necessitated 
by  improper  use.  In  Part  III,  the 
complaint  alleges  that  Ward  represented 
to  consumers  that  current  models  of  its 
products  require  the  same  or  greater 
maintenance  than  earher  models.  The 
complaint  alleges  that  at  no  time  has 
Montgomery  Ward  possessed  and  relied 
upon  substantiation  for  such 
repiesentations. 

The  proposed  consent  order  would 
prohibit  Ward  from  making  the  types  of 
misrepresentations  set  forth  in  the 
complaint.  Part  I  of  the  order  would 
prohibit  misrepresentations  relating  to 
the  product's  need  for  maintenance, 
adjustment,  or  servicing;  the 
endorsement  by  any  persons  or 
organizations  of  the  purchase  of  service 
contracts;  and  the  coverage  by  any 
service  contract  of  routine  maintenance, 
day  to  day  servicing,  cleaning, 
adjustment,  or  repairs  necessitated  by 
improper  use. 

Part  n  of  the  proposed  consent  order 
would  require  Ward  to  possess  and  rely 
upon  competent  and  reliable  evidence 
that  substantiates  any  claim  made  about 
the  reliability  or  durability,  or  the 
incidence  of  repairs  or  servicing 


required  for  any  product  for  which  a 
service  contract  is  sold.  Part  III  would 
require  Ward  to  maintain  copies  of  all 
materials  which  it  relied  upon  in  making 
any  representation,  as  weU  as  copies  of 
materials  relating  to  all  tests,  analyses, 
expert  opinions,  or  other  information 
that  may  qualify  or  call  into  question 
any  such  representation,  for  a  period  of 
three  years  after  the  last  date  of 
dissemination  of  the  material. 

The  pro]X)8ed  consent  order  would 
also  require  Montgomery  Ward  to 
distribute  a  copy  of  the  order  to  each  of 
its  officers  or  agents,  at  store  manager 
level  or  higher,  who  have  supervisory 
authority  in  connection  with  the 
marketing  or  sale  of  service  contracts.  It 
would  require  Ward  to  obtain  a  signed 
statement  from  each  such  person 
acknowledging  receipt  of  a  copy  of  the 
order.  Finally,  the  proposed  order  would 
require  Montgomery  Ward  to  file  a 
compliance  report  within  sixty  (60)  days 
after  service  of  the  order,  and  to  notify 
the  Commission  of  any  proposed  change 
in  its  corporate  structure. 

The  purpose  of  this  analysis  is  to 
facilitate  pubHc  comment  on  the 
proposed  order;  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  their  terms  in  any  way. 
Benjamin  L  Bennan, 
Acting  Secretary. 

[FR  Doc.  88-18554  Filed  8-16-«8;  8:45  am) 
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Utility  Regulatory  Policies  Act  of  1978 
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AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
proposing  to  amend  its  regulations 
governing  the  implementation  of  Title  II 
of  the  Public  Utility  Regulatory  Policies 
Act  of  1978  (PURPA).  Since  issuance  of 
the  current  regulations,  a  number  of 
problems  have  developed  with  the 
interpretation  and  implementation  of 
these  regulations.  This  notice  of 
proposed  rulemaking  addresses 
problems  with  the  criteria  and 
procedures  under  section  201  of  PURPA 
by  which  qualifying  small  power 
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production  and  cogeneration  facilities, 
i.e.,  qualifying  facilities  (QFs),  can 
obtain  PURA  benefits.  Specifically,  the 
Commission  proposes  to  revise  its 
regulations  regarding  certification 
procedures  for  qualifying  facilities  and 
the  technical  standards  for  cogeneration 
and  small  power  production  facilities. 

The  Commission  also  solicits 
comments  on  three  potential  changes  to 
the  regulation  regarding  electric  utility 
ownership  of  QFs.  First,  the  Commission 
seeks  comment  on  whether  there  should 
be  a  bar  against  purchases  by  a  utility 
from  an  affiliated  QF.  Second,  if  a  bar 
against  affiUate  sales  is  adopted,  the 
Commission  seeks  comments  on 
whether  to  allow  a  utiUty's  subsidiary  to 
own  100%  of  a  QF.  Finally,  the 
Commission  seeks  comments  on  the 
advisability  of  adopting  a  revenue  test 
for  defining  when  a  company  is 
"primarily  engaged"  in  the  sale  of  non- 
QF  electric  power. 

DATES:  The  Commission  is  scheduling  a 
public  hearing  to  be  held  on  November 
16, 1988,  to  provide  interested  persons 
with  an  opportunity  to  make  oral 
presentation  of  their  views.  Requests  to 
participate  must  be  filed  in  writing 
(separately  from  comments]  with  the 
Secretary  on  or  before  October  27, 1988. 

An  original  and  14  copies  of  written 
comments  on  the  proposed  rule  must  be 
filed  with  the  Commission  on  or  before 
October  27, 1988. 

Replies  to  written  comments  must  be 
filed  with  the  Commission  on  or  before 
November  28, 1988.  Replies  to  written 
comments  must  not  exceed  15  double- 
spaced  pages. 

ADDRESS:  Requests  to  participate  at  the 
public  hearing,  written  comments  and 
reply  comments  should  be  addressed  to: 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  Further  Legal  Information  Contact: 

Gilda  E.  Rodriguez,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20428,  (202)  357-9155. 

For  Further  Technical  Information 
Contact: 

)ames  C.  Liles,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE,  Washington,  DC  20426  (202)  357- 
8069. 

John  Emami,  Office  of  Electric  Power 


Regulation.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE,  Washington,  DC  20426  (202)  376- 
9381. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  provides  all  interested 
persons  an  opportimity  to  inspect  or 
copy  the  contents  of  this  notice  of 
proposed  rulemaking  during  normal 
business  hours  in  Room  1000  at  the 
Commission's  Headquarters,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  avilable  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  CIPS 
operates  at  300, 1200  or  2400  baud,  full 
duplex,  no  parity,  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  notice  of 
proposed  rulemaking  is  available  on 
CIPS  for  10  days  from  the  date  of 
issuance. 

The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  100, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426, 
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I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  proposing 
to  amend  its  regulations  governing  the 
implementation  of  Title  II  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
(PURPA).'  Since  issuance  of  the  current 
regulations,  a  number  of  problems  have 
developed  with  the  interpretation  and 
implementation  of  these  regulations.  The 
instant  rulemaking  addresses  problems 
with  the  criteria  and  procedures  under 
section  201  of  PURPA  by  which 
qualifying  small  power  production  and 
cogeneration  facilities,  i.e.,  qualifying 
faculties  (QFs),  can  obtain  PURPA 
benefits.* 


•  16  U.S.C  79e-825r  (1982). 

•  Section  210  of  PURPA  direct*  the  Commission  to 
"prescribe,  and  from  time  to  time  thereafter  revise, 
such  niles  as  It  determines  necessary  to  encourage 

Continued 
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Specifically,  the  Commission  proposes 
to  clarify  its  rules  by  amending  Part  292. 
In  so  doing,  the  Ck>nunis8ion  believes  it 
will  satisfy  its  statutory  obligation  to 
periodically  review  and  revise 
regulations  as  necessary  to  encourage 
cogeneration  and  small  power 
production,  enei^  conservation, 
efficient  use  of  facilities  and  resources 
by  electric  utilities  and  equitable  rates 
for  electric  consumers. 

II.  Background 

PURPA  was  one  component  of 
Congress'  effort  to  solve  what  was 
perceived  as  a  nationwride  energy  crisis 
in  1978,  when  it  enacted  omnibus 
legislation  intended  to  provide  for 
increased  conservation  of  electric 
energy  and  increased  efficiency  in  the 
use  of  facilities  and  resources  by  electric 
utilities. 

In  PURPA,  Congress  recognized  the 
potential  of  cogeneration'  and  small 


cogeneration  and  smaU  power  production  *  *  *."  In 
a  separate  ruiemaking  in  Docket  No.  RM68-e-000, 
the  Conunisiion  recently  proposed  to  clarify  its 
rules  on  the  administrative  determination  of 
avoided  cost  under  PURPA.  See  Administrative 
Determination  of  Full  Avoided  Costs,  Sales  of 
Power  to  Qualifying  Facilities,  and  Interconnection 
Facilities,  53  F.R.  9331.  IV  PERC  Statutes  and 
Regulations,  Proposed  Regulations  \  32,457  at  32,155 
(1988)  [hereinafter  ADFAC  NOPR].  The  Commission 
also  proposed  rules  in  Docket  No.  RM88-5-000  to 
permit  states  to  set  avoided  cost  rates  through 
bidding  mechanisms.  See  Regulations  Governing 
Bidding  Programs.  53  F.R.  9324.  IV  FERC  SUtutes 
and  Regulaboiu.  Proposed  Regulations  1  32,455  at 
32,031  (1988)  [hereuiafter  Bidding  NOPR]. 

*  Cogeneration  is  the  sequential  production  of 
electrical  power  and  useful  thermal  energy,  such  as 
heat  or  steam.  The  sequential  use  of  energy  can 
involve  either  electricity  production  first  thermal 
application  second  ("topping-cycle")  or  vice  versa 
("bottoming-cycle").  Because  both  types  of  energy 
(heat  and  electricity)  are  produced  in  a  single 
process,  fuel  savings  in  the  range  of  10-30%  are 
generally  possible  in  cogenerated  production  of 
electricity  and  steam  as  compared  to  producing  the 
two  separately.  See  Stobaugh  and  Yergin  (editors). 
Energy  Future  159  (Random  House  1979).  These  fuel 
efficiencies  were  explained  in  a  1980  General 
Accounting  Office  report 

Most  industrial  process  steam  is  produced 
through  direct  combustion  of  fossil  fuels.  Direct 
combustion  of  results  in  available  heat  reaching 
temparaturea  as  high  as  3,600  degrees  F.  Most 
industrial  procasses,  however,  require  steam  at 
much  lower  temperatures,  less  than  400  degrees  F. 
Thus,  burning  fuels  to  produce  only  low- 
temperature  process  steam  is  an  inefficient  use  of 
energy.  Substantial  fuel  savings  can  be  achieved  if 
the  high-temperature  energy  available  from 
combustion  is  first  used  to  generate  power,  and  ttien 
reject  heat,  ranging  from  200  to  1.000  degrees  F. 
dejwnding  on  the  types  of  fuel  and  systems 
involved,  is  used  for  industrial  process  heat 
applications. 

Comptroller  General,  "Industrial  Cogeneration — 
What  It  Is,  How  It  Works.  Its  Potential."  at  11  (U.S. 
General  Accounting  Office,  1980). 


power  pnxluction*  to  increase  the 
efficiency  of  generating  electric  energy 
and  reduce  the  nation's  reliance  on 
imported  oil' 

Prior  to  the  enactment  of  PURPA  a 
cogeneration  or  small  power  production 
facility  seeking  to  estabUsh 
interconnected  operation  with  a  utihty 
faced  three  major  obstacles.  First,  a 
utihty  was  not  generally  willing  to 
purchase  the  electric  output  or  was  not 
vnUing  to  pay  a  fair  rate  for  that  output. 
Second,  some  utilities  charged 
discriminatorily  high  rates  for  back-up 
service  to  cogeneration  and  small  power 
production  facilities.  Third,  QFs  that 
provided  electricity  to  a  utiUty's  grid 
risked  being  considered  a  public  utility 
and  subject  to  extensive  state  and 
Federal  regulation." 

In  recognition  of  these  impediments. 
Congress  enacted  Title  II  of  PURPA  to 
foster  the  development  of  cogeneration 
and  small  power  production. 

Section  210  also  directs  the 
Commission  to  exempt  qualifying 
cogeneration  facilities  and  certain  small 
power  production  facilities,  in  whole  or 
in  part,  from  the  Federal  Power  Act 
(FPA).'  the  PubUc  Utility  Holding 
Company  Act  (PUHCA),*  and  state  laws 
and  regulations  regarding  the  financial 
or  organizational  regulation  of  electric 
utilities,  if  the  Commission  determines 
such  exemption  is  necessary  to 
encourage  cogeneration  and  small 
power  production.' 

Congress  took  this  action  because  it 
believed  that  the  burdens  of  traditional 
utiUty-type  regulation  were  likely  to 
discourage  cogeneration  and  small 
power  production.*"  Thus,  Congress 


•  Small  power  production  faciUties  use  biomass, 
waste,  renewable  resources  (including  wind,  solar, 
and  water)  geothermal  energy,  or  any  combination 
thereof  to  produce  electric  power.  Reliance  on  these 
sources  of  energy  can  reduce  the  demand  for 
traditional  fuels. 

•  See  Report  of  the  Senate  Committee  on  Energy 
and  Natural  Resources  on  S.  2114  (the  Senate 
version  of  PURPA),  No.  95-442, 95th  Cong..  Ist  Bess. 
2  (1977). 

•  See,  e^..  123  Cong.  Rec.  23848  (daily  ed.  Aug.  1. 
1977)  (remarks  of  Sen  Percy):  id.  at  32403,  (Oct  5, 
1977]  (remarks  of  Sen.  Durkin):  id.  at  32437, 
(remarks  of  Sen.  Haskell):  Id.  32419  (remarks  of  Sen. 
Hart). 

'  16  U.S.C.  792  et  seq.  (1982). 

•  15  U.S.C.  79  et  seq.  (1982). 

•  16  U.S.a  824a-3(c)  (1982).  Qualifying 
cogeneration  facilities,  qualifying  small  power 
production  facilities  not  exceeding  30  megawatts 
power  production  capacity  are  exempt.  16  U.S.C. 
824a-3(e)  (19S2).  Subsequent  legislation  exempted 
geothermal  and  solar  powered  small  power 
producers  up  to  80  megawatts  from  FPA  and 
PUHCA  oversight  Energy  Security  Act  Pub.  L  96- 
294,  section  643(b);  Energy  and  Water  Development 
Appropriations  Act  of  1988,  Pub.  L 100-202.  section 
310. 

»•  See  Executive  Office  of  the  President,  The 
National  Energy  Plan  (G.P.0. 1977)  at  45.  See  also 
The  Commonwealth  of  Massachusetts, 


concluded  that  exempting  these 
facilities  from  traditional  utility-type 
regulation  would  be  an  effective 
stimulus  to  QF  development  •  * 

Section  3(17)  of  the  FPA  as  amended 
by  PURPA  defines  a  qualifying  small 
power  production  facility  as  an  entity 
which  "produces  electric  energy  solely 
by  the  use,  as  a  primary  energy  source, 
or  biomass,  waste,  renewable  resources, 
geothermal  energy,  or  any  combination 
thereof,"  *•  with  a  power  production 
capacity  which,  together  with  any  other 
facilities  located  at  the  same  site,  is  not 
greater  than  80  megawatts."  A  small 
power  producer  must  use  a  specified 
"primary  energy  source"  for  all  electric 
generation,  except  as  required  for 
emergency,  maintenance,  control  and 
related  purposes,'*  Persons  "not 
primarily  engaged  in  the  generation  or 
sale  of  electric  power  (other  than 
electric  power  solely  from  cogeneration 
facilities  or  small  power  production 
facihties)"  may  obtain  qualifying  small 
power  production  facility  status  if  they 
meet  such  eligibility  requirements  as  the 
Commission  may  prescribe  by  rule." 

A  qualifying  cogeneration  facility  is 
defined  as  a  facility  that  produces 
electric  energy  and  steam  or  forms  of 
useful  energy  (such  as  heat)  which  are 
used  for  industrial,  commercial,  heating, 
or  cooling  purposes.'"  Unhke  the 
provisions  governing  small  power 
production  facihties,  the  statute  does 
not  specify  maximum  size  or  primary 
energy  source  limitations  for 
cogeneration  facilities.  However,  in 
order  to  qualify,  a  person  not  primarily 
engaged  in  the  generation  or  sale  of 
electiic  power  must  satisfy  requirements 
governing  minimum  size,  fuel  use  and 
fuel  efficiency  as  the  Commission  may 
prescribe  by  the  rule.''' 

The  Commission  implemented 
sections  201  and  210  in  a  series  of 
rulemakings  in  1980."  The 


Cogeneration:  Its  Benefits  to  New  England  (Oct. 
1978). 

' '  Resource  Planning  Associates,  Inc.,  The 
Potential  for  Cogeneration  Development  in  Six 
Major  Industries  by  1985  (1977). 

>■  See  18  CFR  292.204.  Biomass  was  defined  by 
the  Commission  to  mean  any  organic  material  not 
derived  from  fossil  fuels;  waste  is  any  by-product 
material  other  than  biomass.  18  CFR  292.202  (a)  and 
(b).  Renewable  resources  include  energy  sources 
such  as  solar,  wind  and  hydropower. 

'•  16  U.S.C.  796(17)(A)  (1982). 

'•  16  U.S.C  796(17)(B)  (1982). 

>»  16  U.S.C  796(8)(C)  (1982). 

'•  16  U.S.C  796(18HA)  (1982). 

"  16  U.S.C.  796(18)(B).  These  rules  were 
promulgated  in  Order  No.  80  Issued  February  19, 
1980. 

'•  See  Small  Power  Production  and  Cogeneration 
Facilities:  Regulations  Implementing  section  210  of 
the  Public  Utility  Regulatory  Policies  Act  of  1978, 

Continued 
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Commission's  Order  No.  70  implements 
section  201  by  setting  forth  procedural 
and  technical  criteria  by  which 
cogeneration  and  small  power 
production  facilities  can  obtain 
qualifying  status.**  Procedurally,  Order 
No.  70  permitted  qualification  without  a 
need  for  Commission  action,  i.e.,  QFs 
were  given  the  opportunity  to  self- 
qualify.  It  also  made  available  an 
optional  procedure  whereby  a  facility 
can  gain  Commission  certification  as  a 
QF. 

With  respect  to  technical  standards, 
Order  No.  70  set  forth  permitted  levels 
of  fossil  fuel  use  by  qualifying  small 
power  production  facilities  for  such 
piuposes  as  ignition,  startup,  testing, 
flame  stabilization,  and  control,  and  for 
operation  during  unanticipated  outages 
of  the  primary  energy  80iut:e. 

For  qualifying  cogeneration  facilities. 
Order  No.  70  set  forth  efficiency 
standfirds  for  certain  new  facilities 
using  oil  or  gas  and  adopted  operating 
standards  for  all  topping-cycle 
cogeneration  facilities  in  order  to  assure 
that  a  qualifying  cogenerator  is  a  bona 
fide  cogenerator  that  procudes  a 
minimum  quantity  of  thermal  energy  as 
well  as  electricity.*"  Order  No.  70 
established  further  definitions  and 
procedures  to  determine  QF  status, 
described  more  fully  in  each  section 
below. 

Pursuant  to  $  2g2.205(d)  of  the 
Commission's  regulations,  the 
Commission  may  waive  the  operating 
and  efficiency  standards  "upon  a 
showing  that  the  facility  will  produce 
significant  energy  savings."  *•  Order  No. 
70  also  set  forth  criteria  for  the 
ownership  of  QFs  so  as  to  limit 
ownership  of  qualifying  QFs  to  entities 


Order  No.  89.  45  FR  12,214,  FERC  Statutes  and 
Regulations,  Regulations  Preambles  1977-1981 
1  30,128  (1980):  Small  Power  Production  and 
Cogeneration  FaciJitiea — Qualifying  Status,  Order 
No.  7a  45  FR  17.959.  FERC  Statutes  and  Regulations, 
Regulations  Preambles  1977-1981 13ai34  (1980): 
order  on  reh  'q  (of  Order  Nos.  88  and  70),  45  FR 
33,958,  FERC  Statutes  and  Regulations,  Regulations 
Preambles  1977-1981 1  SaieO  (1980).  American 
Electric  Power  Service  Corp.  v.  FERC,  675  F.2d  1228 
(1982),  reversed  in  part,  American  Paper  Institute  v. 
American  Electric  Power  Corp..  461  U.S.  402  (1983). 

"  The  Commission  declined  to  include  any  fuel 
use  criteria  in  its  definition  of  qualifying 
cogeneration  facilities.  The  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit 
affirmed  the  Commission  with  respect  to  fuel  use, 
holding  that  the  statute  did  not  require  the 
Commission  to  establish  separate  fuel  use  criteria 
and  that  the  Commission's  regulations  "were  a 
reasoned,  adequate  response  to  the  charge  Congress 
gave  it"  American  Electric  Power  Service  Corp.  v. 
FERC.  675  F.2d  1228. 1241  (DC  Cir.  1982). 

••  45  PR  17980.  FERC  Statutes  and  Regulations. 
Regulations  Preambles  1977-1981 130.134  at  30933. 

ti  18  CFR  292.205(d)  (1987). 


not  primarily  engaged  in  the  generation 
or  sale  of  electric  power.** 

The  Commission  proposes  to  revise  its 
procedural  and  technical  rules  to  reflect 
experience  with  the  QF  program. 
Moreover,  the  Commission  solicits 
comments  on  any  procedural  or 
technical  modifications  to  the  rules  that 
may  have  been  overlooked.  By 
proposing  these  clarifying  changes  the 
Commission  is  satisfying  its  continuing 
obligation  to  review  its  policies  and 
rules  that  encourage  cogeneration  and 
small  power  production,  energy 
conservation,  efficient  use  of  facilities 
and  resources  by  electric  utilities  and 
equitable  rates  for  electric  consumers, 
and  thereby  fulfill  its  statutory 
responsibilities  under  PURPA." 

m.  Proposed  Procedural  Modifications 

A.  Public  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  8  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  A  single 
response  may  be  a  notice  of  qualifying 
status.  As  discussed  infra,  under  the 
Paperwork  Reduction  Act  section  IX, 
the  information  collection  burden  is 
estimated  to  be  subsfanitally  shorter 
under  the  self-quahfication  method  than 
under  the  apphcation  certification 
procedure.  The  eight  hours  indicated 
above  is  a  weighted  average  reflecting 
the  projected  number  of  both  types  of 
those  filings  as  well  as  the  length  of  time 
to  complete  a  particular  filing.  Send 
comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information;  including 
suggestions  for  reducing  this  burden,  to 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426  (Attention: 
Kenneth  Thomas  at  (202)  357-5253)  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

B.  Commission  Certification  Versus 
Self-Qualification 

1.  Background 

The  original  Notice  of  Proposed 
Rulemakiiig  (NOPR)  that  the 
Commission  issued  to  implement 


sections  201  and  210  of  PURPA  ** 
required  that  any  person  seeking 
qualifying  status  for  a  facility:  Initiate 
discussions  with  the  utility  with  which  it 
wished  to  interconnect;  and  file  an 
application  with  the  Commission.  This 
was  intended  to  resolve  potential 
problems  between  the  applicant  and 
affected  electric  utility  early  in  the 
development  of  a  QF,  as  well  as  ensure 
that  an  applicant  consider  the  suitability 
of  its  facility  for  interconnected 
operation. 

Most  of  the  comments  received  on  this 
proposed  regulation  favored  eliminating 
the  filing  requirement  either  for  all 
qualifying  facilities  or  for  specific 
classes  of  faciUties.  These  commenters 
argued  that  the  complexity,  delays,  and 
uncertainties  caused  by  case-by-case 
certification  would  act  as  a  significant 
economic  disincentive  to  owners  of 
small  facilities.  One  utility  *'  proposed 
having  regulations  on  an  "exception" 
basis  where  the  utihty,  state  regulatory 
authority,  or  other  interested  party  could 
object  to  the  granting  of  qualifying 
status. 

In  the  final  rule,**  the  Commission 
eliminated  the  requirement  that  all 
persons  seeking  status  as  a  QF  must  file 
an  application  with  the  Commission. 
The  Commission  stated: 

The  Commission  believes  the  initiation  of 
purchase  and  sale  arrangements  '  *  *  will 
necessitate  the  flow  of  information  between 
potential  qualifying  facilities  and  affected 
electric  utilities.  The  Commission  therefore 
notes  that  the  requirements  contained  in  the 
proposed  rule  both  for  discussions  between  a 
potential  qualifying  facility  and  the  utility 
with  which  it  wishes  to  interconnect  and  for 
the  filing  of  substantial  information  with  the 
Commission  are  not  necessary.*^ 

The  final  rule  provides  that  any  small 
power  producer  or  cogenerator  which 
meets  the  critiera  for  qualification  set 
forth  in  S  292.203  of  the  Commission's 
rules  is  considered  a  quahfying  facility. 
Facilities  meeting  these  requirements 
need  only  provide  notice  to  the 
Commission  of  their  status  in  order  to  be 
eligible  for  PURPA  benefits.  This  is 
commonly  referred  to  as  self- 
qualification. 

Under  the  statute.  Commission 
certification  of  a  facility's  eligibility  for 
PURPA  benefits  is  unnecessary. 
However,  the  Commission  did  provide 


"  45  FR  17970.  FERC  Statutes  and  Regulations, 
Regulations  Preambles  1977-1981 130.134  at  30,953. 
Ownership  criteria  are  set  forth  at  IS  CFR  292.208 
(1987). 

»»  16  U.S.C  2801  et  seq.  (1982). 


»«  Docket  No.  RM79-54,  44  FR  3882Z  FERC 
Statutes  and  Regulations,  Proposed  Regulations 
1977-1981. 1  32,024  (1981). 

**  Pacific  Gas  and  Electric  Co. 

*•  Order  No.  70, 45  FR  17971,  FERC  Statutes  and 
Regulations,  Regulations  preambles  1977-81 1  30.134 
and  30,954. 

'^  45  FR  17982,  FERC  Statiites  and  Regulations. 
Regulations  Preambles  1977-81 1  3ai34  at  30.938. 
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for  an  alternative  approach  under  which 
developers  with  novel  technologies  or 
approaches  could  seek  certification  of 
their  status  by  the  Conunission.  This 
provision  of  the  rules  was  viewed  as  a 
means  of  resolving  disputes. 

2.  Problem 

Currently,  in  order  to  have  qualifying 
status  a  facility  must  either  follow  a 
self-qualification  procedure  or  apply  for 
and  obtain  Commission  certification. 

Although  notices  of  self-qualification 
have  comprised  approximately  50 
percent  of  applications  received,  it  is 
unclear  why  self-qualification  has  not 
been  utilized  to  an  even  greater  degree. 
Apparently,  the  biggest  obstacle  is  the 
reluctance  of  financial  institutions  to 
back  projects  without  the  Commission's 
"seal-of-approval."  For  extunple,  one 
applicant  specifically  stated  diat  the 
lenders  to  the  project  required 
Commission  certification  as  a  QF  as  a 
condition  to  the  project's  financing.*'  To 
the  extent  such  "forced"  filings  delay 
bringing  eligible  facilities  into  service 
and  therefore  increase  the  cost  of 
faculties  entering  into  production,  the 
development  of  cogeneration  and  small 
power  production  is  discouraged, 
contrary  to  the  intent  of  Congress. 

Although  the  Commission  cannot 
force  financial  institutions  to  back  self- 
qualified  projects,  we  can  address  the 
likely  cause  of  their  reluctance  to  do  so. 
This  reluctance  may  be  the  result  of 
uncertainty  over  eligibility  for  PURPA 
benefits.  If  so,  the  clarifications 
suggested  in  this  proposed  rule,  as  well 
as  the  development  of  standardized 
applications  for  Commission 
certification,  should  alleviate  the 
problems. 

Such  clarifications  may  not  address, 
however,  all  of  the  problems  that  make 
financial  institutions  reluctant  to  finance 
self-qualified  projects.  Apparently,  some 
electric  utilities  and  state  regulatory 
agencies  use  Commission  certification 
as  a  prerequisite  for  dealing  with 
electric  utilities."  Such  a  requirement 
may  be  designed  to  distinguish  bona 
fide  QFs  in  order  to  assiu«  that  the 
benefits  of  cogeneration  and  small 
power  production  are  actually  realized 
when  purchases  are  made.  However, 
such  a  requirement  is  contrary  to  the 
Commission's  rules.  The  Commission 
reemphasizes  utilities'  obligation  to  offer 
to  interconnect  with,  purchase  from,  and 
sell  to  self-qualified  facilities. 
Commission  certification  is  not 


*•  Ecogen  One  Partners  Ltd.,  Docket  No.  QF87- 
615-001  (1968). 

**  See,  e.g.,  application  by  McKee  Products.  Ina 
in  Docket  No.  Qm-«02-001. 43  PERC 1 61.534 
(19BB]. 


necessary  to  qualify  facilities  for  these 
PURPA  benefits;  self-qualification  is 
sufficient 

3.  Proposed  Solution 

The  Commission  recognizes  the 
concerns  implicit  in  distinguishing  bona 
fide  QFs  horn  power  producing  facilities 
not  entided  to  the  benefits  of  PURPA.  In 
an  effort  to  address  these  issues  and  to 
lend  more  credence  to  the  self- 
qualification  option,  the  Commission 
proposes  that  instead  of  a  self- 
qualification  notice,  a  QF  file  an 
affidavit,  with  the  Commission,  signed 
by  the  facility's  owner,  operator,  or 
authorized  representatives  which 
provides  a  basic  description  of  the 
facility  as  required  by  the  exiting  rules 
and  a  statement  that  the  facility  meets 
the  Commission's  criteria.  The 
advantage  of  such  a  statement  is  that, 
since  it  is  a  legally  binding  document,  it 
provides  greater  asstirances  of  a 
facility's  qualifying  status  than  the 
minimal  filing  now  required. 

Where  it  is  cletu'  that  a  facility  meets 
the  Commission's  criteria,  there  is  litde 
risk  to  attesting  to  its  eligibility  for 
PURPA  benefits.  If  QF  developers  do  not 
have  the  expertise  to  determine  whether 
they  meet  the  requisite  criteria  to  supply 
an  affidavit,  they  could  employ  industry 
"experts"  to  do  so.  The  Commission  has 
tentatively  concluded  that  an  affidavit 
would  provide  utilities  and  state 
regulatory  authorities  adequate 
assurance  that  a  facility  is  not  being 
misrepresented,  and  that  it  does  provide 
the  inherent  benefits  associated  with 
cogeneration  or  small  power  production. 
As  such,  the  demand  for  Commission 
certification  should  be  lessened. 

The  Commission  also  proposes  that  a 
self-qualifying  facility  provide  the  same 
affidavit  to  the  utility  it  expects  to  deal 
with.  Hie  Commission  proposes  that  the 
utility  be  afforded  90  days  after  receipt 
of  the  affidavit  to  file  objections  with 
the  Commission  regarding  such 
qualification.  Absent  filing  such  an 
objection  the  utility  would  be  obligated 
to  deal  with  such  facilities  pursuant  to 
our  rules  without  insisting  upon 
Commission  certification.  The 
Commission  does  not  wish  to  encourage 
needless  paperwork  or  expend  time  and 
resources  unnecessarily;  therefore,  the 
Commission  solicits  comments  on  ways 
to  discourage  the  filing  of  frivolous 
objections. 

The  Commission  also  solicits 
comments  on  what  information  should 
be  included  in  the  affidavit  both  to 
satisfy  the  Commission's  need  for 
information  and  to  facilitate  utiUties' 
ability  to  determine  whether  to  object 
The  Commission  also  invites  comments 
on  what  procedural  steps  might  be 


appropriate  after  an  objection  is  filed. 
Assuming  that  the  Commission  retains 
the  certification  procedure,  one  option 
for  resolving  objections  could  be  a 
limited  certification  review  process. 

The  Commission  also  solicits 
comment  on  the  continued  need  for  the 
opportimity  to  obtain  Commission 
certification.  Our  review  of  QF 
applications  for  certification  suggests 
that  in  many  such  applications, 
eligibility  for  qualifying  status  is  easily 
ascertained.  These  facilities  should  use 
the  self-qualification  option  and  not  the 
Commission  certification  option.  If  the 
Commission  certification  option  were 
eliminated,  facilities  employing  those 
novel  technologies  applications  and 
ownership  arrangements  for  which 
Commission  certification  was  originally 
designed  could  apply  for  a  declaratory 
order  under  the  Commission's  rules.*" 
The  benefits  of  a  separate  procedure 
appear  negligible,  and  the  option  of  self- 
qualification  may  never  be  fully 
successful  as  long  as  the  opportunity  for 
Commission  certification  remains.  The 
Commission,  therefore,  solicits 
comments  on  the  possibility  of 
eliminating  the  procedure  for 
Commission  certification.  In  the  event 
the  Commission  concludes  that  the 
option  of  Commission  certification  is  no 
longer  necessary,  and  eliminates  the 
possibility  for  such  certification,  the 
sections  of  the  rules  concerning  the 
certification  process  for  which  revisions 
are  being  proposed  may  be  omitted  from 
the  final  rule. 

c.  Qualifying  Facility  Certification 
Application  Filing  Requirements 

1.  Background 

Of  the  3.998  QF  filings  made  fi^m  the 
beginning  of  the  QF  program  through 
December  31, 1987,  2.011  have  been 
applications  for  certification  by  the 
Commission.  Although  approximately  50 
percent  of  these  have  been  filed  in 
complete  form  and  have  been  processed 
routinely,  incomplete  filings  have 
created  problems.  Deficient  filings  result 
in  staff  requests  for  supplemental  data, 
which  delay  the  ultimate  decision  on  the 
appUcation.  Deficient  filings  have  not 
been  entirely  the  fault  of  the  applicants, 
but  may  also  result  from  modifications 
to  the  information  required  for 
certification  due  to  case  precedent  as 
the  QF  program  has  evolved. 

Information  submitted  in  a 
certification  application  is  presently 
specified  in  the  regulations  in  broad 
terms  and  subsequent  case  law  has 
necessitated  additional  information  to 


*o  18  CFR  3e5.207(a)(2)  (1967). 
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be  filed.  In  practice,  precise  measures 
have  been  developed  to  aid  in  using 
these  broad  guidelines.  Moreover,  the 
Commission  has  confronted  a  variety  of 
situations  not  explicitly  anticipated 
when  the  original  rules  were  issued. 
Novel  combinations  of  technologies, 
energy  sources,  heat  uses  and  business 
arrangements  have  occurred  that  have 
required  the  Commission  to  interpret  the 
proper  application  of  its  rules  in  acting 
on  individual  certification  Hlings.  Thus, 
applicants  must  often  examine  not  only 
the  basic  language  of  the  regulations  but 
also  the  history  of  related  cases  in  order 
to  file  a  complete  application.  This  can 
be  burdensome  for  applicants,  who  may 
not  have  ready  access  to  Commission 
resources.  For  some  applicants,  a  filing 
for  QF  certification  may  be  the  initial 
and  only  tune  they  deal  with  this 
Commission. 

2.  Proposed  Solution 

In  the  event  the  Commission 
continues  to  use  the  certification  option, 
the  Commission  proposes  to  explicitly 
outline  its  information  requirements  by 
incorporating  two  standardized 
application  forms  in  our  regulations. 
Specifically,  the  Commission  proposes 
to  delete  S  292.207(b)(3)  and  (b)(4)  from 
the  current  rules  and  replace  them  by 
adding  9  2g2.207(b)(2](i],  which  would 
contain  the  form  for  applicants 
requesting  certification  of  a  facility  as  a 
small  power  production  facility,  and 
S  292.207(b)(2](ii),  which  would  contain 
the  form  for  applicants  requesting 
certification  of  a  facility  as  a 
cogeneration  facility.  Applicants  would 
use  such  forms  for  all  applications  for 
certification.  By  incorporating  the 
specific  information  required  by  the 
rules,  the  Commission  seeks  to  make  it 
easier  for  the  pubhc  to  apply  for 
certification,  to  reduce  the  number  of 
deficiency  letters  fi-om  staff,  and  to 
eliminate  uimecessary  delays  in 
processing  certification  applications. 
The  Commission  solicits  comments  on 
the  adequacy  of  the  data  request  in  the 
proposed  forms.  The  Commission  notes 
that  any  form  would  require  some 
degree  of  flexibility  since  the  uniqueness 
of  individual  facilities  and  novel 
applications  will  occasionally  require 
supplemental  data  submissions.^' 

3.  General  Contents  of  Applications  For 
Commission  Certification 

All  applicants,  whether  small  power 
producers  or  cogenerators,  must  file  a 
common  set  of  infomation.  The 


"For  example,  in McKe«  ProducU,  Inc.,  43 FERC 
\  81,534  (1988),  the  Comminion  considered  whether 
kinetic  energy  produced  ai  the  result  of  moving 
rocki  down  conveyor  belts  conatitutea  waate. 


Commission  proposes  to  continue 
requiring  identifying  information  such  as 
the  name  and  address  of  the  applicant 
and  the  location  of  the  facility.  The 
Commission  proposes  to  require 
additional  information  in  order  to 
accelerate  routine  processing  and 
evaluation  of  applications.  The 
telephone  number  of  a  person  with 
direct  knowledge  of  the  application 
should  be  provided.  Either  the  owner  or 
operator  may  be  the  applicant.  Also,  the 
location  of  the  facility  should  include 
the  state,  cotmty,  town  and  street 
address  if  known. 

Electric  utility  interests  in  QFs  present 
the  Commission  with  special 
information  needs.'*  Information  is 
required  with  respect  to  the  identity  of 
the  owner  of  the  facility  and  the 
percentage  of  equity  ownership  by  any 
electric  utility  or  electric  utility  holding 
company.  The  Commission  proposes  to 
require  that  the  applicant  provide  a 
statement  as  to  whether  or  not  an 
electric  utility,  electric  utility  holding 
company,  or  any  combination  thereof, 
has  or  will  an  ownership  interest  in  the 
facility,  and  to  require  copies  of  relevant 
agreements. 

The  Commission  further  proposes  the 
following  data  requirement:  Description 
of  the  facility;  identification  of  the 
principal  components  (such  as  boilers, 
prime  movers,  and  electric  generators); 
and  a  narrative  sufficient  to  identify  any 
characteristics  of  the  facility  that  the 
applicant  believes  may  bear  upon  its 
qualification  status. 

The  Commission  also  proposes  that 
the  energy  source  to  be  used  by  the 
facility  be  identified  in  terms  of:  wastes: 
renewables,  such  as  water,  solar  and 
wind;  geothermal  resources;  fossil  fuels, 
such  as  coal,  oil  or  natural  gas;  and 
biomass.  A  description  of  the  energy 
source  is  also  required  [e.g.  if  biomass. 
the  applicant  should  describe  its  form, 
such  as  landfill  gas,  municipal  solid 
waste,  wood  waste  from  logging,  eta). 

The  Commission  requires  sufficient 
information  to  verify  that  the  small 
power  producer's  capacity  is  below  the 
30  megawatt  threshold  for  exemption 
from  FPA  rate  regulation  and  80 
megawatt  threshold  for  qualifying  small 
power  production  status.  This  requires 
an  indication  as  to  the  power  production 
capacity  of  the  facility  as  defined  in  new 
S  292.202(s]. 

For  the  definition  of  power  production 
capacity,  the  Commission  will  use  the 
standard  set  forth  in  Occidental 
Geothermal  Inc.,'' v/here  the 


Conunission  stated  that  the  power 
production  capacity  of  a  facility  is  the 
maximum  net  output  of  the  facility,  as 
measured  at  the  busbar,  which  cein  be 
safety  and  reliably  achieved  under  the 
most  favorable  operating  conditions 
likely  to  occur  over  a  period  of  several 
years.'* 

4.  Application  Requirements  for  Small 
Power  Production  Facilities 

The  Commission  proposes  to  modify 
application  requirements  for  small 
power  production  facilities.  For 
purposes  of  verifying  the  eligibility  of  a 
small  power  production  facility  for 
qualifying  status,  the  applicant  should 
indicate  not  only  whether  the  facility  is 
within  one  mile  of  other  small  power 
production  facilities  owned  by  the 
applicant  and  uses  the  same  energy 
source,  but  also  the  identity  and 
individual  power  production  capacities 
of  such  facilities.'* 

In  addition  to  the  annual  energy  input 
of  any  natural  gas,  oil  or  coal,  the 
Commission  proposes  to  require  the 
percentage  of  total  energy  input  to  the 
facility  for  each. 

The  Commission  also  proposes  that 
small  power  producer  applicants 
demonstrate  that  any  wastes  that  are 
both  primary  energy  soiu'ces  and  not 
included  in  the  proposed  list  of  wastes 
meet  the  Commission's  proposed  "no 
current  commercial  value"  test" 

5.  Application  Requirements  for 
Cogeneration  Facilities 

The  Commission  proposes  certain 
changes  to  the  appUcation  requirements 
for  cogeneration  facilities.  CurrenUy,  the 
Commission's  regulations  simply  require 
a  description  of  the  cogeneration  system 
as  to  w^hether  it  is  a  topping-  or 
bottoming-cycle  facility,  the  date 
installation  of  the  facihty  began,  and 
"sufficient"  information  to  determine 
compUance  with  "any  applicable 
requirements  under  S  292.205."  No  other 
specifics  are  provided.  Consequently, 
many  cogeneration  certification  filings 
provide  inadequate  information  for 
approval. 

The  review  of  cogeneration 
certification  applications  primarily 
focuses  on  whether  the  facility  conforms 
to  the  requirement  for  sequential  use  of 
energy,  and  the  operating  and  efficiency 
standards.  Therefore,  it  is  essential  for 
applicants  to  provide  a  cycle  diagram 
that  depicts  the  facility's  sequential  use 


"See  Ultrapower  3. 27  FERC  1 81,004  (1S84). 
•»  17  FERC  i  61.231  (1981). 


**  See  discussion  in  Power  Production  Capacity, 
infra. 

**  See  Windfarms.  Ltd.,  13  FERC  1  61.017  (1980). 

**  See  discussion  in  Waste,  infra.  See  Kenvil 
Energy  Corp,  23  FERC  1  81.139  (1983);  Electrodyne 
Research  Corp..  32  FERC  1  61,102  (1985). 
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of  energy,  and  which  allows  verification 
of  the  other  technical  data.  Quantitative 
information  must  be  submitted  regarding 
the  energy  flows  pertinent  to  evaluation 
of  the  facility's  compliance  with  the 
operating  and  efficiency  standards. 

To  determine  compliance  with  the 
operating  standard,  the  Commission 
must  be  able  to  validate  the  data  used 
by  the  applicant  in  its  calculation  of  the 
standard.'^  The  Commission  must  also 
be  able  to  validate  the  data  used  by  the 
applicant  in  its  calculation  of  the 
facility's  compliance  with  the  efficiency 
standard.  In  view  of  this,  the 
Commission  proposes  to  require  that  an 
applicant  submit  a  legible  cycle 
diagram.  The  cycle  diagram  should 
depict  the  physical  arrangement  of  the 
system  components  and  show  system 
energy  flows  and  conditions  (i.e.,  fuel 
flow  inputs,  working  fluid  flow  rates, 
temperature,  pressure  and  enthalpy  at 
inputs  and  outputs  of  prime  movers  and 
at  dehvery  to  useful  thermal  energy 
applications).  A  demonstration  of 
compliance  with  the  efficiency  standard 
for  topping-cycle  oil  and  gas 
cogeneration  facilities  with  less  then  50 
percent  use  of  these  fuels  will  no  longer 
be  required.'* 

The  Commission  also  proposes  that 
data  be  submitted  that  indicate 
separately  the  annual  energy  input  from 
each  energy  source  (such  as  natural  gas, 
coal,  or  oil)  in  terms  of  quantity 
consumed  and  Btu  content.  Btu  content 
determinations  using  the  standard 
industry  Lower  Heating  Value  for  gas 
and  oil  will  remain,  unchanged.  Where 
appropriate,  separate  data  pertaining  to 
gas  or  oil  used  for  supplementary  firing 
would  be  required. 

The  Commission  proposes  to  modify 
its  requirements  for  energy  output 
information,  as  well  as  its  requirements 
for  energy  input  information.  Data 
pertaining  to  the  aimual  useful  power 
output  (net  electrical  output  and  net 
mechanical  output,  if  applicable]  and 
annual  useful  thermal  energy  output 
(topping-cycles)  will  be  required.  More 
specifically,  the  useful  thermal  energy 
output  information  should  address  any 
heating,  cooling  or  process  uses  for 
external  industrial  or  commercial 
purposes,  and  should  include  a 
description  of  each  such  process. 

Additional  information  is  required  for 
verification  of  the  useful  thermal  output. 
For  heating  or  cooling  uses,  the 


"  The  5  percent  operating  standard  requires  a 
comparison  of  the  facility's  useful  thermal  output 
(made  available  for  use  in  an  external  commercial 
or  industrial  process,  or  used  in  a  heating  or  cooling 
application)  to  Lhe  total  energy  output  (the  sum  of 
the  useful  thermal  and  power  outputs). 

**  See  discussion  in  Efficiency  Standard 
Calculations,  infra. 


applicant  would  be  asked  to  identify  the 
aggregate  aimual  use,  factoring  hourly 
and  seasonal  variations  into  the 
calculation  of  the  annual  total.  For 
process  uses  of  thermal  energy,  the 
applicant  would  be  asked  to  identify  the 
output  available  for  use  (i.e.,  actually 
delivered  to  process)  and  also  provide 
the  enthalpy  (Btu/lb),  pressure  (psia), 
average  flow  rate  (Ibs/hr)  and 
temperature  (deg-F)  of  working  fluids 
that  dehver  the  thermal  output  to 
process,  and  of  any  return  bom  process. 

For  purposes  of  demonstrating 
conformance  with  the  operating  and 
efficiency  standards,  the  annual 
aggregate  thermal  energy  input  and 
output  due  to  any  supplementary  firing 
must  be  provided  in  terms  of  Btu 
content. 

D.  Administration  of  The  90-Day 
Certification  Period  And  Rejection  Of 
Applications  For  Noncompliance 

An  application  for  Commission 
certification  of  qualifying  status  is  filed 
with  the  Secretary's  Office  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  Section  292.207(b)(5) 
provides  that  an  order  granting  or 
denying  the  application,  setting  the 
matter  for  hearing  or  "tolling"  the  time 
for  issuance  of  an  order  will  be  issued 
within  90  days  of  the  filing  of  a  complete 
application.  There  appears  to  be  some 
confusion  on  the  part  of  many 
applicants  as  to  when  this  90-day  frame 
starts. 

The  Commission  proposes  to  clarify 
that  the  90-day  time  period  for 
Commission  action  does  not  begin  until 
all  the  information  needed  to  complete 
the  application  has  been  submitted.  In 
approximately  50  percent  of  all 
applications,  the  information  suppHed 
by  an  applicant  is  insufficient  to  verify 
that  a  project  meets  the  Commission's 
QF  requirements.  In  such  cases,  a 
determination  of  qualifying  status  is  not 
possible  and  additional  information  is 
requested  from  the  applicant.  The  90- 
day  period  does  not  commence  running 
until  a  complete  application  is 
received — e.g.,  until  the  receipt  of  all 
information  filed  in  response  to 
deficiency  letters. 

E.  Effect  of  OF  Project  Modification  on 
Qualifying  Status 

Section  292.207(d)(2)  of  the 
Commission's  rules  implementing 
PURPA  provides  that  a  previously 
certified  qualifying  facility  may  petition 
the  Commission  for  a  ruling  on  whether 
a  prospective  change  to  the  facility 
would  affect  its  qualifying  status.'* 


Currently,  no  distinction  is  made 
between  petitions  under  this  rule  and  an 
original  application  for  qualifying  status 
certification  under  S  292.207(b).  Payment 
of  a  substantial  filing  fee  has  been 
required  *°  and  lengthy  review  by 
Commission  staff,  including  publication 
of  a  notice  in  the  Federal  Register,  has 
unnecessarily  delayed  action  for  many 
simple  project  modifications.** 

Assuming  that  the  Commission  retains 
its  certification  process,  the  Commission 
is  reevaluating  the  need  to  subject  all 
"recertification"  filings  to  the  same 
degree  of  scrutiny  as  the  initial 
application  for  certification  of  qualifying 
status.  The  current  approach  to  QF 
project  modification  appears 
uimecessary  and  overly  burdensome.  In 
many  cases,  proposed  changes  to  a 
qualifying  facility  are  minor  in  nature 
and  clearly  would  not  affect  a  facility's 
qualifying  status.  Of  course,  such 
changes  could  and  should  be  handled 
through  self-qualification.  But  in  the 
event  Commission  certification  is 
sought,  such  changes  should  be 
approved  (or  "certified")  in  an  expedited 
manner.  In  most  cases,  the  "difficult" 
questions  (such  as  does  the  facility 
apply  its  thermal  output  to  a  "useful" 
purpose)  have  already  been  answered  in 
the  original  certification.  Thus,  the  effort 
required  to  evaluate  these  changes 
tj'pically  will  be  substantially  less  than 
that  required  for  the  original 
certification  and  does  not  warrant 
charging  petitioners  the  S  292.207(b) 
filing  fee  or  subjecting  the  petition  to 
protracted  review. 

Streamlining  the  review  of 
S  292.207(d)(2)  petitions  should  reduce 
administrative  burdens  for  both  the 
Commission  and  QFs.  Consequently,  the 
Commission  proposes  to  allow  QFs 
undertaking  certain  changes  to  their 
facilities  to  maintain  their  qualifying 
status  by  simply  notifying  the 
Commission  of  the  particular  change.  To 
faciUtate  this  process,  the  Commission 
would  include  a  list  of  such 
modifications  for  convenient  reference. 
Notification  would  take  the  form  of  a 
letter  to  the  Commission  describing  the 


*•  Section  292.207(d)(2)  states  that: 


(2)  Prior  to  undertaking  any  substantial  alteration 
or  modification  of  a  qualify-ing  facility  which  has 
been  certified  under  this  section,  a  small  power 
producer  or  cogenerator  may  apply  to  the 
Commission  for  a  determination  that  the  proposed 
alteration  or  modification  will  not  result  in  a 
revocation  of  qualifying  status. 

*"  In  a  separate  rulemaking  (RM87-28-000).  filing 
fees  for  Commission  certification  as  a  QF  were 
recently  increased  to  S4.310  for  cogenerators  and 
$8,560  for  small  power  producers. 

*'  Currently  an  order  usually  takes  at  least  30 
days  from  the  pubhcation  of  the  notice  of  the 
change  in  the  Fedaral  Register  since  interested 
parties  are  usually  given  that  long  to  intervene. 
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change  in  sulftdent  detail  that  the 
Commission  can  readily  determine  that 
it  would  not  affect  a  facility's  status.  For 
changes  identiHed  below  the 
Commission  would  return  a  copy  of  the 
letter  to  the  applicant  stamped 
"approved." 

It  is  possible,  however,  that  certain 
modiHcations  would  substantially  alter 
the  basic  characteristics  of  the  facility 
and  therefore  would  entail  a  more 
detailed  and  thorough  review.  For 
example,  significant  decrease  in 
efficiency  or  in  the  operating  standard 
calculations  (particularly  when  a 
facility's  previous  eligibility  was 
borderline)  or  changes  in  the  technical 
design  of  a  facility  can  affect  a  facility's 
qualifying  status.  Petitions  for  such 
major  modifications  are  more 
appropriately  treated  as  an  original 
filing  for  certification  of  qualifying 
status.  Therefore,  should  continued 
Commission  certification  be  sought, 
fundamental  changes  in  the  design  or 
operation  of  a  facility  would  need  to  be 
reviewed  under  S  292.207(b].  If  a 
proposed  change  could  not  be  stamped 
"approved,"  it  would  be  treated  as  a 
section  207(b]  filing  with  the  required 
fee  assessed. 

1.  Examples  of  Changes  That  Would  Not 
Affect  QF  Status 

For  purposes  of  the  above  proposal, 
the  following  is  a  nonexhaustive  list  of 
changes  to  a  QF  that  would  clearly  not 
affect  its  qualifying  status.  This  means 
that  it  is  readily  evident  from  a  review 
of  a  letter  describing  the  change  that  the 
qualifying  status  of  the  facility  would 
not  be  affected.  Initially,  the 
Commission  proposes  the  following  list 
of  changes: 

•  A  change  in  the  name  of  the 
corporation  or  partnership  owning  the 
QF. 

•  A  change  in  the  ownership  of  a 
small  power  production  facility  if  the 
new  and  remaining  owners  are 
unaffiliated  with  an  electric  utility, 
electric  utility  holding  company  or 
combination  thereof. 

•  A  change  in  the  ownership  of  a 
cogeneration  facility  if  (1)  the  new  and 
remaining  owners  are  unaffiliated  with 
an  electric  utihty,  electric  utility  holding 
company  or  a  combination  thereof,  and 
(2)  the  user  of  the  thermal  energy 
produced  by  the  cogenerator  is 
unaffiliated  with  the  cogenerator. 

•  A  change  in  the  location  of  a 
proposed  qualifying  small  power 
production  facility  if  the  new  location  is 
not  within  one  mile  of  any  other  small 
power  production  facility  and  is  owned 
by  the  same  parties  and  uses  the  same 
primary  energy  source. 


•  A  decrease  in  the  amount  of  natural 
gas  or  oil  used  by  a  cogeneration  facility 
if  the  efficiency  and  operating  standard 
calculations  for  the  facility  remain  at  or 
above  the  minimum  limits  for  those 
standards. 

•  A  decrease  in  the  amount  of  fossil 
fuel  used  by  a  small  power  production  if 
the  total  use  of  fossil  fuel  remains  below 
the  limit  for  the  fuel  use. 

•  A  change  in  the  primary  energy 
source  of  a  small  power  production 
facility  if  the  new  energy  source  is 
biomass,  renewable  resources, 
geothermal  resources,  one  of  the  waste 
energy  sources  in  our  proposed  list,  or 
any  combination  thereof. 

•  A  change  in  the  energy  source  of  a 
cogeneration  facility  if  the  new  primary 
energy  source  does  not  result  in  an 
increase  in  the  facility's  use  of  natural 
gas  or  oil. 

•  An  additional  use  of  a  cogeneration 
facility's  themal  output  if  the  original 
uses  are  maintained  as  specified  in  the 
original  certification  order. 

•  An  increase  in  the  efficiency  or 
operating  standard  calculation  of  a 
cogeneration  facility. 

•  A  change  in  the  power  production 
capacity  of  a  small  power  production 
facility,  if  the  facility  capacity  does  not 
exceed  the  capacity  limit  established  for 
that  particular  type  of  facility. 

■  A  change  in  the  power  production 
capacity  of  a  cogeneration  facility  if  the 
efficiency  and  operating  standard 
calculations  for  the  facility  remain  at  or 
above  the  minimum  limits  for  those 
standards. 

The  Commission  requests  comment  on 
the  appropriateness  of  these  changes 
and  any  additional  changes  to  QFs  that 
could  be  included. 

rV.  Proposed  Technical  Modifications 
for  Both  Small  Power  Productioa  and 
Cogeneration  Facilities 

A  Electric  Utility  Ownership  ofQJF's 

1.  Background 

Under  sections  3(17)(C)  and  3(18)(B)  of 
the  FPA  as  amended  by  PURPA,  a  QF 
can  only  be  "owned  by  a  person  not 
primarily  engaged  in  the  generation  or 
sale  of  electric  power  (other  than 
electric  power  solely  from  cogeneration 
facihties  or  small  power  production 
facihties)."  **  The  Conference  Report 
explained: 

The  terms  "qualifying  small  power 
production  facility"  and  "qualifying 
cogeneration  facility"  exclude  facilities  which 
are  owned  by  a  person  who  is  primarily 
engaged  in  the  generation  or  sale  of  electric 
power.  Electric  utiUties  may  participate  in  an 
entity  wliich  owns  such  facilities  with  other 


persons  and  such  entity  could  qualify  under 
these  definitions.  The  test  of  this  case  is 
whether  the  entity  which  owns  the  facihty  is 
primarily  engaged  in  the  generation  or  sale  of 
electric  power  other  than  in  connection  with 
its  ownership  of  the  cogeneration  facilities  or 
small  power  production  facilities.*' 

In  its  Notice  of  Proposed  Rulemaking 
(NOPR)  leading  to  the  adoption  of  its 
current  ownership  criteria,**  the 
Commission  stated: 

[U]nder  a  literal  interpretation  of  the 
Conference  Committee's  statement,  several 
electric  utilities  could  form  a  subsidiary 
which  owned  small  power  production  or 
cogeneration  facilities.  Such  a  subsidiary 
would  constitute  an  entity  which  is  not 
primarily  engaged  in  the  generation  or  sale  of 
electric  power  other  than  in  connection  with 
its  ownership  of  cogeneration  or  small  power 
production  facilities.  Under  such  an 
interpretation  the  subject  facility  would  be 
eligible  to  receive  qualifying  status.** 

In  its  final  rule,  the  Commission  noted 
that  several  commenters  to  the  NOPR 
agreed  with  the  Commission  that,  under 
a  literal  interpretation  of  the  Conference 
Report,  electric  utilities  could  form 
subsidiaries  which  would  own  QFs,  and 
such  subsidiaries  would  not  be 
"primarily  engaged  in  the  generation  or 
sale  of  electric  power  other  than  in 
connection  with  its  ownership  of 
cogeneration  or  small  power  production 
facilities."  *'  Thus,  utility  subsidiaries 
could  own  cogeneration  and  small 
power  production  facilities  without  such 
facilities'  losing  their  qualifying  status. 

However,  the  Commission  declined  to 
adopt  this  position  in  its  fmal  rule, 
restating  its  conclusion  as  contained  in 
the  proposed  rule  that  the  thrust  of 
section  201  was  to  limit  the  advantages 
of  qualifying  status  to  facilities  which 
are  now  "owned  primarily"  by  electric 
utilities  or  their  subsidiaries.*^  The 
Commission  concluded  that  the 
rulemaking  comments  did  not  provide 
sufficient  reasons  to  change  the 
limitation  on  utility  ownership  of  50 
percent  that  had  been  included  in  the 
proposed  regulation.** 


♦»  16  U.S.C  796  (17)(C)  and  (18)(B)  (1982). 


«•  H.R.  No.  1750.  95th  Cong.,  2nd  Sest.  89, 
reprinted  in  1978  U.S.  Code  Cong.  A  Ad.  News  7797, 
7823.  and  in  FLRC  Statutes  and  Regulations  1  5151 
at  5097. 

♦♦  Docket  No.  RM79-44.  44  FR  38822.  FERC 
Statutes  and  Regulations.  Proposed  Regulations 
1977-1981  \  32.028  at  32,333  (1981).  The  ownership 
criteria  are  codified  at  18  CFR  292.206  (1987). 

♦»  Docket  No.  RM-79-54,  44  FR  38822,  FERC 
Statutes  and  Regulations,  Proposed  Regulations, 
1977-1981 1  32.028  at  32.333  (1981). 

«•  See  Order  No.  70,  Final  Rule,  Small  Power 
Production  and  Cogeneration  Facilities — Quabfying 
Status,  Docket  Na  RM79-54.  45  FR  17959,  FERC 
Statutes  and  Regulations,  Regulations  Preambles 
1977-1981 130,134  at  30,953  (19t0). 

*•  In  orders  on  rehearing  of  Order  No.  70,  the 
Commission  permitted  gas  utility  holding  companies 

Continued 
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In  fashioning  its  ownership  restriction, 
the  Commission  has  equated  ownership 
interest  with  equity  interest.**  In  so 
doing,  the  Commission  has  determined 
that  it  must  review  two  elements  in 
order  to  determine  a  participant's 
"equity  interest"  in  a  QF  project — (1)  the 
entitlement  to  profits,  losses  and  surplus 
after  return  of  initial  capital  contribution 
[i.e.,  the  stream  of  benefits)  and  (2)  the 
share  of  control  of  the  venture.'"  The 
latter  element  must  be  reviewed  in  order 
to  evaluate  whether  the  utility 
participant  is  able  to  alter  the  allocation 
of  benefits  among  the  project 
participants: 

(The  Commission's]  examinations  have 
focused  on  voting  interests  as  well  as  special 
agreements  (such  as  service  control 
contracts)  between  otility  partners  and  the 
partnership.  The  result  sought  is  to  avoid 
utility  interest  manipulation  of  the  benefits 
Sowing  from  a  facility  such  that  the  utility 
would  gain  some  undue  advantage  vis-a-vis 
other  investors  in  the  facility.'^ 

In  several  ord««  applying  the  equity 
interest  test,  the  Commission  has  held 
that- 

(a)  A  utility  developing  a  QF  under  a 
partnership  arrangement  with  a  non- 
utility  is  limited  to  50  percent  of  the 
partnership's  stream  of  benefits. 
However,  the  utility's  initial  contribution 
to  capital  may  exceed  50  percent  of  total 
capitalizatioa,  depending  on  how  the 
contribution  is  structured." 

(b)  A  lack  of  utility  control  over 
management  of  the  facility  does  not 
entitle  the  utility  limited  partner  to 
receive  more  than  50  percent  of  the 
profits  of  a  venture.'* 


and  electric  utility  holding  companiea  found  by  the 
Securities  and  Exchange  CommiMion  to  be  "exempt 
holding  compamea**  under  lectiona  3(aM3)  and 
3(a)(5)  of  the  Public  Utility  Holding  Company  Act 
(PUHCA)  to  whoDy  own  QFs.  Oder  No.  70-a  45  FR 
52,779.  FERC  Statutes  and  Regulations,  Regulation* 
Preambles  1977-1981 1  30.17S  (1980);  Order  No.  70- 
C.  45  FR  6e.7B7,  FERC  Statutes  and  Regulations, 
Regulations  Preambles  1977-1981 1  3ai93  (1980). 
Section  3(a)(3)  of  PUHCA  allows  an  exemption 
when  the  holding  company  is  only  incidentally  a 
holding  company  and  is  primarily  engaged  in 
another  business.  Section  3(a)(5)  allows  an 
exemption  when  the  holding  company  is  such  only 
with  respect  to  foreign  pubhc  utilities. 

«•  See  18  CFR  292.206(b)  (1987). 

•0  See  Ultrapower  3,  27  FERC  |  61.094  (1984),  KP 
Diversified  Investors,  Inc,  32  FERC  1  61.013  at 
61,050  (1985). 

»■  Dominion  Resources.  Inc.,  43  FERC  \  61,079  at 
ei.251  (19&8).  See  also  Ultrapower  3,  27  FERC  at 
61.084;  CMS  Midland,  Inc^  38  FERC  1  61,244  at 
61327  (1987);  Prodek/Hydro  Resources  Joint 
Venture,  41  FERC  1  61,152  (1987). 

•«  Ultrapower  3,  27  FERC  at  81,184. 

»»  KP  Diversified  Investors,  32  FERC  1 81.013  at 
61,050. 


(c)  Disparate  capitrl  contributions  are 
permitted  where  such  contributions  are 
to  be  reflected  in  the  partnership 
accoimts  as  debt  of  the  partnership,  and 
profits  are  allocated  equally  between 
the  partners.** 

(d)  A  utihty  may  lend  money  to  a  QF 
in  which  it  has  an  interest  in  amounts 
greater  than  50  percent  of  the 
capitalization,  so  long  as  its  share  of  the 
profits  remains  within  the  50  percent 
limit.  Depending  on  how  it  is  structured, 
a  "preferred  stock"  tjrpe  interest  may  be 
considered  debt  rather  than  equity." 

(e)  Where  a  partnership  agreement 
provides  for  disparate  or  imspecified 
allocations  of  the  stream  of  benefits 
between  utility  and  nonutility  partners 
over  any  period  during  the  life  of  the 
project,  such  allocations  must  reflect  the 
time  value  of  money  such  that  the  utility 
would  not  receive  more  than  50  percent 
of  the  stream  of  benefits.*' 

In  applying  the  equity  interest  test  in 
S  292.206(b),  the  Commission  has 
invoked  an  "upstream"  requirement, 
imputing  subsidiary  ownership  of  a  QF 
to  an  electric  utility  or  electric  utility 
holding  company  parent,  thus 
disallowing  qualifying  status  where  the 
subsidiary's  equity  interest  in  the  QF 
exceeds  50  percent." 

The  Commission's  most  recent 
application  of  the  "upstream"  test  was 
in  Dominion  Resources,  Inc. 
[Dominion].**  In  applying  the 
"upstream"  test,  the  Commission  noted 
that  S  292.206(b)  of  the  current 
regulations  deals  with  the  attribution  of 
ownership  of  a  QF  by  subsidiaries  of 
electric  utilities  rather  than  the  extent  of 
that  ownership.  The  Commission 
adopted  Dominion's  modified  proposal 
that  the  parent  company's  equity 
interest,  for  purposes  of  the  50  percent 
rule  of  S  2g2.206(b),  should  be 
determined  by  looking  to  the  parent's 
derivative  share  in  the  QF,  that  share 
being  a  function  of  its  percentage  share 
(determined  by  its  share  in  the 
subsidiary)  in  the  subsidiary's  share  of 
the  facility.**  However,  the 
requirements  of  §  292.206  will  not  be 
met  if  an  electric  utility  or  electric  utility 
holding  company  holds  more  than  a  50 
percent  interest  in,  or  control  of,  a 
subsidiary  and  that  subsidiary  holds 


»♦  Beowawe  Geothermal  Power  Co.,  33  FERC 
1  62.205  (1985). 
"  CMS  MJdland.  Inc  38  FERC  at  61.828. 

"  Prodek/Hydro  Resources  Joint  Venture,  41 
FERC  \  61,152  (1987). 

•'  The  first  statement  of  the  test  as  "upstream"  is 
provided  in  Order  No.  70-D,  Docket  No.  RM79-S4. 
48  FR  11251  at  11252.  FERC  Statutes  and 
Regulations,  Regulations  Preambles  1977-1981 
I  30.234  at  31,475  (1981). 

••  43  FERC  I  61,079  at  81,250  (1988). 

"Id. 


more  than  a  50  percent  interest  in,  or 
control  of,  the  facility.*"  The 
Commission  further  held  that: 

A  facility  will  meet  the  ownership 
requirements  of  PURPA  as  iniplemented  by 
our  regulations  so  long  as  the  interest  in  the 
stream  of  benefits  and  control  by  a  utility  or 
utilities,  by  whatever  mechanism  used,  does 
not  exceed  50  percent  As  was  always  the 
case,  the  subsidiary's  interest  in  the 
qualifying  facility  will  be  imputed  to  its 
parent.  However,  the  interest  of  the  parent 
will  be  determined  as  described  above,  and 
control  will  be  examined  to  make  sure  the 
limitation  is  met,  for  purposes  of  determining 
whether  the  50  percent  rule  has  been 
exceeded. 

Several  commenters  at  the 
Commission's  Conferences  on  FURPA  •* 
suggested  that  allowing  electric  utility 
subsidiary  ownership  of  up  to  100 
percent  of  a  QF  could  advance  the 
purposes  of  PURPA.'*  They  maintained 
that  by  drawing  on  the  experience  and 
related  expertise  of  personnel  available 
from  electric  utilities,  more  efficient  and 
reliable  facilities  could  be  constructed 
and  that  the  PURPA  goals  of  electric 
energy  conservation,  optimization  of 
facility  efficiency  and  equitable  rates  to 
electric  consumers  would  be  better 
served."  Some  commenters  also  argued 
that  removal  or  relaxation  of  the  50 
percent  ownership  restriction  would 
serve  to  make  for  more  equitable 
treatment  of  the  utility  industry  by 
allowing  electric  utilities'  customers  to 
have  a  greater  share  of  the  benefits  of 
cogeneration.'* 

Several  commenters  suggested  that 
self-dealing  may  be  guarded  against  by 
either  reqtiiring  the  100  percent 
subsidiary-owned  QF  to  be  located 
outside  of  the  parent  utility's  service 
territory  or  simply  prohibiting  the 
subsidiary-owned  QF  from  selling  back 
to  the  parent  utility,  or  holding  company 


"W.  at  81.251. 

•'  Docket  No.  RM87-12-00a  52  FR  2552  (1987). 

*'  See  Comments  to  the  Conunissioo's 
Conference  on  PURPA.  Docket  No.  RMa7-12-00a 
filed  by  Southern  California  Edison  Co.  at  7:  Gulf 
States  Utilities  Co.  at  11;  Middle  South  Utiiities.  Inc 
at  2-4;  Virginia  Power  Co.  at  18-19:  Commonwealth 
Edison  Co.  at  4;  Baltimore  Gas  &  Electric  Co.  at  5-6; 
Public  Utilities  Commission  of  Ohio  at  2-3:  Illinois 
Comnerce  Commission  at  12;  Colorado-Ute  Electric 
Aasociation.  Inc.  at  11. 

•'  See.  e.g..  Comments  to  the  Commission's 
Conference  on  PURPA.  Docket  No.  RM87-12-000. 
filed  by  Georgia  Power  Co.  at  20;  Virginia  Power  Co. 
at  19:  Southern  California  Edison  Co.  at  7:  Statement 
of )  L  King,  Senior  Vice  Pres.  System  Executive 
Operations,  Middle  South  Utilities,  Inc  at  4. 

•*  See  Comments  to  the  Commission's 
Conference  on  PbRTA.  Dcdcet  No.  RM87-12-000, 
filed  by  Southern  California  F-lison  Co.  at  7; 
Statement  of  J  J-  King.  Senior  Vice  Pres.-System 
Executive-Operations,  Middle  South  Utilities.  Inc.  at 
4. 
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system.**  Other  commenters,  however, 
opposed  allowing  electric  utility 
subsidiaries  to  own  over  50  percent  of  a 
QF.  Among  their  arguments  were  that: 
(1)  There  might  be  a  possible  bias 
toward  the  sort  of  projects  with  which 
utilities  are  most  familiar  **  (2)  utilities 
would  favor  projects  owned  by  their 
subsidiaries;  *^  and  (3)  the  existing  rule 
represented  a  reasonable  compromise 
between  customer  and  shareholder 
interests.*'  One  state  commission 
suggested  that  decisions  to  allow 
utilities  to  participate  in  cogeneration  be 
made  on  a  state-by-state  basis." 
However,  another  commenter  suggested 
that  federal  guidelines  were  needed, 
because  state-by-state  results  were 
likely  to  vary,  to  no  one's  advantage. 
The  commenter  also  suggested  that  the 
Commission  gather  comments  on 
organizational  and  financial 
separation.^" 

2.  Discussion  of  Issues 

a.  Introduction — As  the  above 
discussion  of  Commission  orders 
indicates,  the  current  regulations  and 
policy  on  electric  utility  ownership  of 
QFs  require  the  Commission  to  engage 
in  an  examination  of  the  stresun  of 
benefits  and  management  organization 
of  QF  projects  on  a  case-by-case  basis. 
lliese  examinations  often  involve 
determinations  about  appropriate 
discount  rates,  what  is  or  is  not  a 
benefit,  whether  a  particular  preferred 
stock  is  equity  or  debt,  and  who  can 
exercise  control  over  the  business 
venture.  The  process  may  become  more 
difficult  to  administer  should  analyses 
become  more  complex.  However,  a 
codification  of  our  existing  precedent 


**  See  Comments  to  the  Commission'i  Conference 
on  PURPA.  Docket  Na  RM87-12-000.  filed  by 
Baltimore  Gai  ft  Electric  Co.  at  5-6;  Signal  Energy 
System*,  Inc.  (which  opposes  lifting  the  SO  percent 
restriction  but  altematively,  supports  a  service  area 
restriction  If  utility  subsidiaries  are  to  be  allowed  to 
have  majority  ownership)  at  S:  Virginia  Power  Co. 
at  18-19;  Oregon  Department  of  Energy  at  5-6.  See 
also  comments  of  ELCON  at  IB. 

**  Comments  to  the  Commission's  Conference  on 
PURPA.  Docket  No.  RM87-12-000.  filed  by 
Massachusetts  Executive  Office  of  Energy 
Resources  at  5. 

•'  See  Comments  to  the  Commission's  Conference 
on  PURPA.  Docket  No.  RM87-12-000.  filed  by 
Massachusetts  Executive  Office  of  Energy 
Resources  at  5;  Office  of  Consumers  Counsel.  State 
of  Ohio  at  18;  Dow  Chemical  U.S.A.  at  4:  Scott 
Paper  Co.  at  10;  American  Paper  Institute  (initial 
comments)  at  23-24:  ELCON  at  8. 

**  Comments  to  the  Commission's  Conference  on 
PURPA.  Docket  No.  RM87-12-00a  filed  by  Alabama 
Electric  Cooperative,  Inc.  and  Allegheny  Electric 
Cooperative,  Inc.  at  16. 

**  See  Comments  to  the  Commission's 
Conference  on  PURPA.  Docket  No.  RM87-12-000. 
filed  by  Public  Utility  Commission  of  Texas  at  14. 

'"  See  Comments  to  the  Commission's 
Conference  on  PURPA.  Docket  No.  RM87-12-000. 
filed  by  Renewable  Energy  Institute  at  10-11. 


could  help  eliminate  such  administrative 
difficulties. 

Aside  from  administrative 
inefficiencies,  the  Commission's  current 
50  percent  ownership  restriction  may 
not  be  the  best  means  for  achieving  the 
policy  objectives  of  PURPA.  The  present 
rule  may  be  too  lenient  in  some 
circumstances,  and  too  strict  in  others. 
Limiting  utility  equity  participation  to  50 
percent  may  unnecessarily  restrict  the 
advantages  of  utility  participation  where 
the  potential  for  abuse  of  monopoly 
power  through  self-dealing  by  an 
electric  utility  is  low,  yet  may  offer 
incomplete  protection  where  the 
potential  for  abuse  is  high.  On  the  other 
hand,  the  Commission's  ownership  rule 
has  worked  reasonably  well.  The  rule 
has  proven  sufficiently  flexible  to  allow 
utilities  to  participate  in  QF  projects 
and,  at  the  same  time,  appears  to  offer 
adequate  protection  against  abuses  due 
to  self-dealing  in  many  circumstances. 

b.  Concerns  Regarding  Utility 
Ownership  ofOFs—{l]  Self-dealing.  The 
legislative  history  of  PURPA  does  not 
fully  explain  the  rationale  behind  the 
limitation  on  utiUty  ownership  of  QFs. 
The  legisaltive  record  is  clear  that  none 
of  the  drafters  wanted  to  discourage 
utility  ownership  of  cogeneration. 
However,  one  of  Congress'  concerns 
was  to  protect  against  the  potential 
abuse  of  monopoly  power  that  might 
result  if  electric  utilities  were  exempted 
from  traditional  utihty  regulation.'*  One 


^ '  Eariy  versions  of  PURPA  required  that  utiUties 
be  given  the  right  of  first  refusal  to  construct  and 
operate  cogenerabon  facilities  before  a  cogenerator 
could  itself  build  such  a  facility.  See,  e.g..  the 
Cogeneration  and  Waste  Heat  Utilization  Act  (H.R. 
6661  and  S.  1363);  the  Electric  Utility  Act  of  1977 
(H.R.  6660).  These  bills  also  extended  tax  credits  to 
UtiUties  investing  in  congeneration.  However,  when 
President  Carter  proposed  the  National  Energy  Act. 
the  ownership  of  qualifying  cogeneration  projects 
was  limited  to  those  "to  primarily  engaged  in  the 
generation  or  sale  of  electric  energy."  See  section 
522(b)  of  H.R.  6831  and  S.  1469,  the  National  Energy 
Act  In  testimony  before  the  House  and  Senate  on 
the  issue  of  utility  ownership,  the  Federal  Power 
Commission  (FPC)  agreed  that  the  FPA  must  be 
amended  to  make  cogeneration  more  lucrative  for 
utilities,  but  expressed  concern,  however,  about 
relaxing  price  regulation  for  utilities  by  virtue  of 
their  ownership  of  congeneration  since  utilities  have 
monopoly  power.  The  FPC  commented  that  both 
utilities  have  monopoly  power.  The  FPC  commented 
that  both  utilites  and  industrials  should  be  allowed 
to  own  cogeneration  facilities  but  only  industrials 
should  be  assumed  to  be  competitive  enough  to  be 
freed  from  price  regulation.  Response  to  the  Federal 
Power  Commission  in  Appendix.  Responses  to 
Subcommittee's  Request  for  Answers  to  Questions 
on  Public  Utilities,  in  Part  3,  Vol,  D.  National  Energy 
Act  Hearings  Before  The  Subcommittee  on  Energy 
and  Power  of  Uic  Committee  on  Interstate  and 
Foreign  Commerce,  95th  Cong.,  1st  Sess.  (1977)  at 
1743-46.  Also,  witnesses  expressed  concern  that 
mandatory  ownership  of  cogeneration  by  utilities 
would  deprive  industrials  of  their  independence 
from  UtiUties  and  thereby  discourage  industrial 
development  of  cogeneration.  See,  e.g..  Testimony 
of  Mr.  Gerald  L  Decker  in  Part  3.  Vol.  II,  National 


means  of  abusing  monopoly  power  is 
self-dealing — that  a  utility  may  favor  its 
own  subsidiary  over  others.  However, 
the  means  by  which  such  favoritism 
may  be  expressed  range  from  the  simple 
to  the  exceedingly  complex. 

Abuses  due  to  self-dealing  might  arise 
under  a  variety  of  circtimstances.  A 
utility  might  offer  a  higher  price  for  QF 
power  fi'om  its  subsidiaries  than  from 
nonaffiliated  QFs.  Altematively,  the 
price  may  be  no  higher,  but  other 
contract  terms  may  be  more  favorable. 
Self-dealing  concerns  may  also  arise  in 
the  duration  of  contract  negotiations. 

Potential  for  abuse  due  to  self-dealing 
may  also  arise  apart  from  contract 
negotiations.  For  states  that  set  avoided 
cost  administratively,  a  utility 
subsidiary  could  be  placed  "first  in  line" 
to  avoid  the  next  increment  of  capacity. 
Subsequent  QFs  would  receive  lower  (or 
no}  capacity  payments  since  the  utility's 
capacity  needs  would  already  have 
been  satisfied.  In  such  a  case,  the  utility, 
by  purchasing  first  from  its  own 
subsidiary,  might  indeed  skew  the 
payments  in  favor  of  its  own  interests. 

The  potential  for  abuse  of  monopoly 
power  through  self-dealing  also  extends 
to  circumstances  beyond  the 
construction  of  the  QF.  For  example,  a 
utility  might  be  more  lenient  in  enforcing 
performance  standards  upon  its 
subsidiary  than  upon  its  nonaffiliated 
QFs,  Or,  if  QF  conti-acts  call  for 
dispatchable  power,  a  utility  might  self- 


Energy  Act  Hearings  Before  The  Subcommittee  on 
Energy  and  Power  of  the  Committee  on  Interstate 
and  Foreign  Commerce,  SSth  Cong.,  Ist  Sess.  (1977) 
at33& 

The  bill  initially  passed  by  the  House,  H.R.  8444, 
contained  tax  incentives  for  utiUties  owning 
cogeneration  facilities,  gave  utilities  the  right  of  first 
refusal  to  construct  and  operate  cogeneration 
plants,  and  did  not  contain  the  Carter 
Administration's  ownership  limitation  with  regard 
to  exempted  QFs.  See  section  546(b]  of  H.R.  8444. 
the  National  Energy  Act  (introduced  by  Rep. 
Ashley).  123  Cong.  Rec  27,244  (Aug.  S,  1977).  In 
contrast  while  the  Senate  bill,  S.  2114,  was  also 
designed  to  encourage  utiUty  ownership  of 
cogeneration.  it  did  contain  the  Administration's 
limitation  of  utiUty  ownership  of  exempted 
cogeneration.  See  section  12(c)  of  S.  2114,  the  Public 
Utilities  Regulatory  Policy  Act  of  1977  [reported  by 
the  Committee  on  Energy  and  Natural  Resoruces). 
123  Cong.  Rec.  32.606  (Oct  6. 1977).  With  regard  to 
this  provision.  Senator  Johnston  explained  that  the 
exemption  from  FPA  and  PUHCA  regulation  applies 
only  to  persons  not  primarily  engaged  in  generating 
and  selling  electric  power.  123  Cong.  Rec.  32391 
(Oct  5. 1977).  The  Conference  Report  adopted  the 
Senate's  position  with  no  explanation.  However,  in 
explaining  the  owenrship  restriction,  the  Conference 
Report  stated  that  "|l)he  test  of  this  [ownership) 
case  is  whether  the  entity  which  owns  the  facility  is 
primarily  engaged  in  the  generation  or  sale  of 
electric  power  other  than  in  coimection  with  its 
ownership  of  the  cogeneration  facilities  or  smaU 
power  production  facilities."  H.R.  No.  95-17SU, 
PubUc  Utility  Regulatory  Policies  Act,  SSth  Cong.,  Zd 
Sess.  89  (1978). 
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deal  by  dispatching  its  own  facilites 
preferentially. 

The  above  forms  of  self-dealing  could 
be  very  difficult  to  identify  since  there 
are  legitimate  reasons  for  a  utility  to 
treat  different  suppliers  unequally.  For 
example,  the  utility  subsidiary  might 
propose  a  technically  superior  project. 
Whether  an  electric  utility  concluded 
contract  negotiations  with  its  QF 
subsidiary  more  quickly  than  with 
others  because  of  favoritism,  or  simply 
because  the  subsidiary  proposed  a 
better  project,  presents  very  difficult 
questions.  Regulators  could  face  an 
extremely  complicated  task  in 
unraveling  the  utility's  motives  and 
might  never  be  able  to  identify  abuses 
due  to  self-dealing  from  the  reasonable 
exercise  of  management  discretion. 

Another  potential  self-dealing 
problem  is  the  utility's  manipulation  of 
the  avoided  cost  when  it  receives 
substantial  power  affiHated  QFs.  For 
example,  the  utility  could  sign  contracts 
with  affiliated  QFs  that  call  for  the 
avoided  energy  cost  to  be  computed  on 
an  "as  delivered"  basis.  At  some  future 
time,  the  utility  could  experience  an 
outage  of  its  coal-fired  baseload  unit 
and  instead  rely  on  more  expensive  oil 
or  gas-fired  sources.  The  utility  would 
not  incur  a  financial  penalty  for  this. 
Rather,  the  coal-fired  unit  would  remain 
in  rate  base,  and  the  higher  fuel  costs 
would  be  passed  through  to  ratepayers 
in  the  fuel  adjustment  clause  charge. 
The  avoided  energy  cost  would  also 
rise,  resulting  in  greater  profits  to  the  QF 
subsidiary. 

(2)  Cross-subsidization. 

Another  concern  with  utility  ownership 
of  QFs  is  ratepayer  subsidization  of  the 
electric  utility's  QF  activities.  This 
concern  is  not  unique  to  electric  utility 
participation  in  QFs.  Indeed,  this  same 
concern  arose  during  Commission 
consideration  of  the  proposed 
regulations  regarding  independent 
power  producers  [IPPs).''*  When  a 
company  subject  to  cost-plus  regulation 
diversiHes  into  an  unregulated 
competitive  venture,  an  incentive 
develops  to  pass  costs  from  the 
unregulated  activity  on  to  captive 
customers  of  the  regulated  activity.  It  is 
particularly  difficult  to  protect  against 
such  behavior  when  the  unregulated 
activity  is  in  the  same  field  as  the 


"  Regulations  Governing  Independent  Power 
Produce™,  Docket  No.  RM88-4-O00,  53  FR  9327,  [V 
FERC  Statute*  and  Regulations,  Proposed 
Regulation*  |  32,456  at  32,114  (1988)  [hereinafter 
IPPs  NOPR)  (proposing  relaxed  FPA  pricing 
regulation  and  streamlined  FPA  corporate 
regulation  for  a  class  of  nontraditional  power 
suppliers  that  the  Conmussion  can  categorically 
conclude  lack  significant  market  power). 


regulated  one  (as  in  the  case  of  electric 
utility  ownership  of  QFs). 

The  problem  of  cross-subsidization  is  • 
not  new.  however,  and  the  opportimity 
to  misallocate  costs  arises  only  to  the 
extent  that  regulators  are  unable  to 
separate  nonregulated  activity  costs 
from  native  load-related  costs.  State 
regulatory  agencies  have  had  to  deal 
with  these  issues  many  times  in  the 
past,  and  have  developed  techniques 
which,  although  imperfect,  allocate  costs 
between  regulated  and  unregulated 
ventures.  Some  states  require  that 
unregulated  activities  be  placed  in 
separate  subsidiaries  to  simplify 
accounting  demands.  Others  may  forbid 
diversification  altogether. 

The  Commission  tentatively 
concluded  in  the  IPPs  NOPR  "  that  this 
problem  may  be  best  dealt  with  by  the 
states,  since  they  have  had  the  most 
experience  with  it  and  because  it  relates 
more  directly  to  retail  rates.  Recent 
experience  suggests  that  it  would  be 
difficult  for  franchised  electric  utilities 
to  cross-subsidize.''*  Generally, 
franchised  electric  utilities  now  face 
more  aggressive  state  regulators  who 
have  experience  with  policing  utility 
involvement  in  diversified  activities  and 
potential  abuses  due  to  cross-subsidies 
and  cost  misallocations.  Cross- 
subsidization  may  also  be  difficult 
because  industrial  consumers,  in 
particular,  have  considerable  ability  to 
vary  their  demands  for  electrical  energy 
in  response  to  price  increases.'"  The 
phenomenal  growth  of  self-service 
through  cogeneration  under  PURPA.  the 
increasing  demands  of  industrial 
customers  to  "shop"  for  their  electrical 
needs  and  the  "rate  discounts" 
franchised  electric  utilities  are  offering 
their  industrial  customers  to  delay 
cogeneration  all  attest  to  the  price- 
sensitivity  of  industrial  customers.  In 
short,  misallocations  and  cross- 
subsidization  may  subject  the  utility  to 
significant  regulatory  and  business 
risks. 

c.  Advantages  of  Greater  Electric 
Utility  Participation  in  QFs. 
Counterbalancing  the  concerns  with 
utility  participation  in  QFs  are  two 
principal  advantages:  The  utilities' 
expertise  and  their  access  to  capital. 
Many  utilities  have  engineering  staff 
whose  experience  and  expertise  could 
be  put  to  work  designing  and 
constructing  efficient  QFs.  Additionally, 


many  utilities  have  a  substantial  flow  of 
internally  generated  funds  available  for 
diversification  into  other  businesses. 
There  may  be  distinct  efficiency  gains  to 
be  achieved  by  allowing  a  utility's 
particular  expertise  to  be  brought  to 
bear  in  an  area  not  too  far  afield  from  its 
core  business. 

There  are  already  very  competent 
companies  involved  in  the  financing, 
construction,  and  operation  of  QFs.  But 
maximizing  the  number  of  participants 
in  the  QF  market,  including  utilities, 
cannot  but  have  positive  effects  on 
achieving  further  efficiencies — to  the 
benefit  of  consumers.'"  The  existing 
ouTiership  regulations  may  impede 
electric  utility  participation  in  QFs  even 
when  there  is  no  risk  of  self-dealing. 
Allowing  for  greater  participation  of 
electric  utilties  when  the  risks  of  such 
increased  participation  are  low  would 
encourage  the  development  of  efficient 
QFs  consistent  with  the  goals  of  PURPA. 

Furthermore,  permitting  greater 
electric  utility  participation  in  QFs  could 
also  benefit  consumers  by  permitting 
QFs  to  become  active  in  power  projects 
that  would  not  qualify  as  QFs  under 
PURPA.  Investors  in  non-QF  power 
plants  are.  by  definition,  electric 
utilities.  QFs,  therefore,  can  only  make  a 
minimal  investment  in  non-QF  power 
projects  without  simultaneously 
becoming  electric  utilities  and  thus 
subjecting  themselves  to  the 
Commission's  current  ownership 
restriction.  As  long  as  electric  utility 
participation  in  QFs  is  restricted,  QFs 
cannot  participate  in  non-QF  power 
projects  without  jeopardizing  their  QF 
status. 

3.  Potential  Reforms  of  Ownership 
Restriction 

Although  the  Commission  recognizes 
that  certain  problems  have  been  raised 
concerning  the  Commission's  current 
ownership  rules,  we  do  not  believe  that 
we  have  an  adequate  basis  at  this  time 
to  conclude  that  any  change  is 
warranted.  The  existing  rule  appears  to 
represent  a  reasonable  compromise 
between  all  of  the  interests  involved  in 
the  QF  industry.  However,  because 
questions  have  been  raised  as  to 
whether  our  regulation  is  fully  achieving 


■•*ld. 

"  The  demand-side  substitution  of  energy  inputs 
is  discussed  generally  by  James  L.  Sweeney,  The 
Response  of  Energy  Demand  to  Higher  Prices:  What 
Have  We  Learned?  7 A  Am.  Econ.  Rev.  (Proceedings) 
31-37  (1964). 


"  The  Commission  tentatively  concluded  in 
Docket  No.  RM88-5-000.  that  purchases  from  QFs 
fall  within  the  meaning  of  'another  source"  under 
the  PURPA  section  210(d)  definition  of  "incremental 
cost  of  alternative  energy."  Thus,  any  reduction  in 
QF  costs  due  to  competition  resulting  from 
increased  number  of  potential  QFs  will  not  only 
benefit  society  as  •  whole,  but  will  also  be 
translated  into  lower  avoided  cost*  and  savings  to 
consumers.  Bidding  NOPR  \  32,455  at  324)27. 
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the  purposes  of  PURPA.  the  Commission 
seeks  comment  on  a  number  of  matters. 

Where  there  is  little  possibility  of 
abuse  due  to  direct  self-dealing,  the 
current  50  percent  restriction  may 
unnecessarily  inhibit  electric  utility 
involvement.  Where  the  possibility  of 
abuse  of  monopoly  through  self-dealing 
cannot  be  ruled  out,  the  present  50 
percent  equity  limitation  on  utility 
ownership  may  not  offer  complete 
protection. 

The  Commission  solicits  comment  on 
the  need  to  circimiscribe  direct  utiUty 
participation  in  QF  projects  by  a  means 
other  than  focusing  on  utilities'  equity 
position.  One  approach  could  be  to 
focus  on  utilities'  control  of  such 
projects."  The  Commission  also  desires 
commentary  on  whether  the  regulation 
of  utility  participation  in  QFs  should 
parallel  the  Commission's  proposed 
regulation  of  IPPs.''* 


^^  The  issue  of  control  has  been  considered  in  a 
number  of  other  contexts  which  might  offer 
guidance  in  developing  standards  for  what  would 
constitute  control  in  the  instant  situation.  For 
example,  under  the  Jones  Act  46  U.S.CA.  688. 
which  provides  a  cause  of  action  for  seamen  who 
are  injured  in  the  course  of  their  employment. 
seamen  have  a  cause  of  action  if  they  can  show 
effective  control  by  U.S.  interests  over  foreign  ships. 
Effective  control  has  been  defined  through  a  non- 
exhaustive  list  of  factors,  such  as  the  allegiance  of 
the  defendant  shipowner.  Under  the  Financial 
Accounting  Standards  Board  accounting  standards, 
the  usual  condition  for  control  is  otvnership  of  a 
majority  (over  50%)  of  the  outstanding  stock 
although  the  power  to  control  may  also  exist  with  a 
lesser  percentage  of  ownership,  e.g..  by  contract  or 
lease.  Under  the  Federal  Trade  Commission's 
Premerger  Rule  |  BOl.l(b),  in  the  case  of  an  entity 
that  has  no  outstanding  voting  securities  control 
means  having  the  right  to  SO  percent  or  more  of  the 
profits  of  an  entity,  or  having  the  right  in  the  event 
of  dissolution  to  50  percent  or  more  of  the  assets  of 
the  entity,  or  regardless  of  its  form  of  organization, 
having  the  contractual  power  presently  to  designate 
SO  percent  or  more  of  its  directors  or  individuals 
exercising  similar  functioiu. 

In  contrast  to  numerical  tests,  in  Order  No.  497 
(Docket  No.  RM87-5-00D)  the  Commission  adopted 
a  definitioo  of  control  for  identifying  affiliates 
which  emphasizes  the  authority  to  direct  or  cause 
the  direction  of  the  management  or  policies  of  a 
business  entity  rather  than  a  percentage  of 
ownership  or  voting  rights:  a  10  percent  voting 
interest  creates  a  rebuttable  presumption  of  control. 
Similarly.  {  240.12b-2  of  the  Securities  and 
Exchange  Commission's  regulations  defines  control 
as  directly  or  indirectly  possessing  the  power  to 
direct  or  cause  the  direction  of  the  management  and 
policies  of  a  person  through  ownership  of  voting 
securities,  contract  or  otherwise.  15  CFR  240.12b-2 
(1987). 

"  Under  the  Commission's  proposed  definition  of 
IPPs,  a  subsidiary  of  a  franchised  utility  could  not 
a-'.U  to  the  parent  subsidiary  and  qualify  for  IPP 
treatment  for  that  transaction.  A  franchised  utility 
or  subsidiary  of  the  franchised  utility  could  only 
qualify  as  an  DV  for  nonafiUiate  sales  of  power. 
IPPs  NOPR  at  32.112. 


By  imposing  similar  restrictions  on 
utility  ownership  of  QFs  and  iPPs,  it 
may  be  possible  to  avoid  the 
Commission's  regulations  biasing 
franchised  utilities'  investment  choices 
in  QFs  and  IPPs.  Absent  reform  of  the 
current  QF  ownership  regulations, 
dissimilar  treatment  of  IPPs  may  create 
incentives  for  electric  utilities  to  "game 
the  system."  If  electric  utilities  were  not 
allowed  to  own  IPPs  selling  to  affiliates 
but  were  allowed  to  own  up  to  50 
percent  of  a  QF  doing  so,  to  the  extent 
the  utility  wants  to  make  sales  to 
affiliates  an  incentive  would  exist  to 
create  QFs  by  adding  contrived  thermal 
loads  to  facilities  that  would  otherwise 
be  IPPs  or  regulated  utility  plants.  On 
the  other  hand,  to  the  extent  the  utility 
does  not  want  to  engage  in  affiliate 
transactions  it  may  avoid  OFs  and 
concentrate  on  IPP  projects.  It  will  do 
this  because  it  can  own  100  percent  of 
IPPs,  but  is  limited  to  50  percent 
ownership  in  QFs.  Thus,  absent 
alteration,  the  Commission's  existing 
ownership  restriction  may  actually 
discourage  the  development  of  QF 
projects.  Parallel  regidatory  treatment 
would  eliminate  the  possibility  of  the 
Commission's  ownership  restriction's 
biasing  utihties'  choices  between  IPP 
and  QF  projects. 

Accordingly,  the  Commission  solicits 
comments  on  three  potential  changes  to 
the  regulations  regarding  electric  utility 
ownership  of  QFs.  The  first  potential 
reform  on  which  the  Commission  seeks 
comment  is  a  bar  against  affiliate  sales. 
Congress  left  it  to  the  Commission  to 
prescribe,  by  rule,  regulations  necessary 
to  carry  out  the  piuposes  of  PURPA.  As 
such,  the  Commission  has  broad 
authority  to  take  action  necessary  to 
ensure  that  electric  utility  ownership  of 
QFs  would  not  undermine  the  purposes 
and  objectives  of  PURPA.  The  abuse  of 
monopoly  power  through  self-dealing 
may  be  serving  to  discourage  the 
development  of  nonaffiliated  QFs.  Such 
action  may  also  undermine  the 
independence  of  industrial  cogenerators. 
Accordingly,  the  Commission  seeks 
comment  on  whether  the  potential  for 
abuse  due  to  self-dealing  is  a  matter  that 
requires  Commission  action. 

A  key  concern  regarding  potential 
abuses  due  to  self-dealing  is  that  the 
franchised  electric  utility  can  financially 
benefit  by  purchasing  from  its  affiliate. 
Should  Commission  action  be 
warranted,  to  successfully  protect 
against  potential  abuses  due  to  self- 
dealing  the  definition  of  an  "affiliate" 
may  have  to  be  structured  to  eliminate 
the  potential  for  financial  gain  due  to 
self-dealing.  This  suggests  that,  to  fully 
succeed,  franchised  electric  utilities  may 


need  to  be  prohibited  from  purchasing 
from  QF  projects  in  which  they  own 
more  than  a  de  minimis  share  of  the 
project.  Rather  than  wrestle  with  how  to 
define  "de  minimis"  on  a  case-by-case 
basis,  the  Commission  could  simply  bar 
any  transaction  where  the  purchasing 
utility  has  any  financial  interest.'"  This 
bar  would  be  administratively  easy  to 
apply,  and  should  not  limit  the  flow  of 
electric  utility  capital  into  QF  projects. 

A  restriction  on  affiliate  sales, 
however,  may  not  need  to  be  imposed 
without  exception.  Not  all  arrangements 
between  electric  utihty-owned  QFs  and 
affiliates  necessarily  raise  self-dealing 
issues.  For  example,  an  East  Coast 
utility  that  owns  several  West  Coast 
QFs  might  find  it  desirable  to  have  its 
QFs  sell  to  an  affiliate  and  then  have 
this  affiliate  act  as  a  broker  of  the  QFs' 
power.  Alternatively,  if  wheeling  can  be 
arranged,  the  utility  could  use  power 
from  one  QF  to  provide  power  to  other 
QFs.  Since  the  franchised  affiliate  would 
not  be  involved  in  the  transaction  in  any 
way,  other  than  through  its  ownership  of 
the  QFs,  self-dealing  is  not  a  concern. 
Also,  potential  abuses  due  to  self- 
dealing  are  unlikely  to  be  a  major 
problem  when  the  electric  utility  is 
procuring  QF  power  in  a  competitive 
bidding  program. 

Consequently,  restrictions  on  affiliate 
sales  may  not  be  necessary  under  a 
variety  of  circumstances.  It  might  be 
possible  to  accommodate  such 
circumstances  by  establishing  a  waiver 
of  any  affiliate  sale  restriction  whenever 
there  is  limited  or  no  potential  for  abuse 
due  to  self-dealing.  One  possibiUty  that 
pershaps  should  be  explored  would  be 
to  have  any  prohibition  against  affiliate 
sales  operate  as  a  blanket  restriction, 
subject  to  waiver  by  state  regulatory 
authorities  on  a  case-by-case  basis.  The 
state  regulatory  authorities  could  review 
the  specific  facts  of  each  case  for 
potential  self-dealing,  and  have  the 
authority  to  grant  a  waiver  where 
supported  by  the  facts.  Alternatively, 
the  waiver  could  be  granted  by  the 
Commission  upon  petition  by  the  QF 
and  affiliated  utility  and  possibly  in 
conjunction  with  the  relevant  state 
regulatory  Commission.  The 
Commission  invites  comments  on  the 
possibility  of  waiving  the  bar  against 
affiliate  sales,  how  such  a  waiver  should 
be  implemented  procedurally,  and  how 
it  ought  to  be  applied  with  respect  to 
nonregulated  utilities.  The  Commission 
also  solicits  comment  on  alternative 
approaches  other  than  a  case-by-case 
waiver  that  would  permit  affiliate  sales 


"  It  should  be  noted  that  such  a  bar  would  be 
prospective  only. 
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when  there  is  little  potential  for  abuse 
due  to  self-dealing. 

The  second  change  would  be  the 
elimination  of  the  "upstream" 
attribution  of  ownership  provided  the 
previous  change  barring  affiliate  sales  is 
adopted.  Elimination  of  such  attribution 
would  permit  utility  subsidiaries  to  own 
100  percent  of  QF  projects.  The 
Commission  solicits  comment  on 
whether  such  a  change  would  be 
appropriate  provided  that  the 
rulemaking  record  supports  the 
conclusion  that  such  ownership  would 
foster  the  purposes  of  PURPA,  and 
provided  that  such  ownership  does  not 
run  afoul  of  the  concerns  about 
exempting  from  FPA  regulation  those 
persons  that  have  monopoly  power. 
Electric  utility  ownership  of  QFs  through 
subsidiaries  may  encourage  active 
electric  utility  participation  in  QFs  while 
at  the  same  time  ensuring  that  electric 
utilities'  activities  in  which  they  have 
monoply  power  remain  subject  to  FPA 
and  PUHCA  regulation.  Also, 
eliminating  the  "upstream"  test  and 
permitting  electric  utility  subsidiaries  to 
own  100  percent  of  QFs  would  support 
allowing  QFs  to  own  100  percent  of  non 
QF  power  projects  without  losing  their 
QF  status.  They  could  accomplish  this 
result  by  either  setting  up  subsidiaries 
through  which  to  invest  in  IPPs,  or 
reorganizing  so  that  QFs  become  a 
subsidiary  of  a  parent  corporation  that 
participates  in  IPP  projects. 

Finally,  the  Commission  seeks 
comment  on  the  advisability  of  adopting 
a  revenue  test  for  defining  when  a 
company  is  "primarily  engaged"  in  the 
sale  of  non-QF  electric  power.  Under 
PURPA,  a  qualifying  facility  must  be 
"owned  by  a  person  not  primarily 
engaged  in  the  generation  or  sale  of 
electric  power  (other  than  electric  power 
solely  from  cogeneration  and  small 
power  production  facilities)."  *°  Under  a 
"revenue  test,"  persons  whose  business 
is  not  primarily  that  of  electric  utilities, 
b'.it  who  may  sell  some  power  that  is  not 
from  a  qualifying  facility,  would  be 
permitted  to  own  QFs.  A  person  could 
be  engciged  in  both  QF  and  non-QF 
power  transactions  and  not  be  deemed 
"primarily  engaged,"  provided  that 
power  transactions  did  not  constitute 
that  person's  primary  business.**  The 


»"  16  U.S.C.  796117)(C)  and  (18)(B)  (1982). 

"  So  long  as  power  sales  are  not  the  primary 
business,  a  company  can  engage  in  a  variety  of 
bjsincss  ventures  without  losing  its  QF  status.  For 
example.  Company  A  derives  50  percent  of  its 
income  from  manufacturing  widgets,  20  percent 
from  sales  of  QF  power,  and  30  percent  from  sales 
of  IPP  power.  In  this  instance,  Company  A  would 
still  have  a  qualifying  facility  since  power  sales  in 
general  (and  IPP  power  sales  in  particular]  would 
not  consititute  its  primary  business. 


Commission  solicits  comment  on  the 
value  of  adopting  a  revenue  test,  and  if 
60,  how  such  a  test  should  be  structured. 

The  Commission  recognizes  that  any 
revisions  in  the  ovwiership  criteria 
should  be  made  effective  prospectively. 
Barring  affiliate  sales,  for  example,  a 
new  ownership  test,  if  applied  to 
existing  projects,  could  disturb  a  very 
large  number  of  contracts.  Also, 
permitting  utility  subsidiaries  to  own  100 
percent  of  QFs  in  combination  with  an 
affiliate  sales  restriction  could  result  in 
a  major  reorganization  of  the  electric 
utility  industry's  participation  in  QF 
projects.  Therefore,  the  Commission 
solicits  comments  on  whether  the 
Commission,  if  it  were  to  change  its 
ownership  rules,  should  not  only 
grandfather  existing  projects  and 
contracts,  but  also  provide  for  a 
transition  period  before  any  new 
restrictions  would  become  effective. 

Calendar  Year 

The  Commission's  rules  require  all 
QFs  to  meet  the  operating  and  efficiency 
standards  on  a  calendar  year  basis. 
Small  power  production  facilities  using 
fossil  fuels  must  meet  a  similar 
requirement  with  respect  to  the 
proportion  of  fossil  fuel  use.  Under  a 
strict  interpretation  of  the  "calendar 
year"  language,  QFs  must  meet  the 
Commission's  standards,  on  average, 
between  the  period  of  January  1  to 
December  31  of  every  year.  This 
interpretation  of  the  calendar  year 
language  is  clearly  overrestrictive  and 
does  not  reflect  the  Commission's 
original  intent. 

The  Commission  proposes  to  clarify 
its  intent  by  establishing  a  12 
consecutive  month  average  as  the  period 
of  applicability  for  a  QF's  first  year  of 
operation.  Under  this  proposal,  QF 
facilities  would  be  required  to  meet  the 
Commission's  technical  standards  on  an 
annual  basis  beginning  on  the  in-service 
date  of  the  facility.  Accordingly,  the 
Commission  proposes  to  replace  the 
phrase  "during  any  calendar  year"  in 
§§  292.204(b)f?),  292.205{a]il),  and 
292.205[a]f2)  with  "on  an  an.iual  basis 
beginning  with  the  inservice  date  of  the 
QF." 

V.  Proposed  Technical  Modifications  for 
Cogeneration  Facilities 

A.  Efficiency  and  Operating  Standards 

Cogeneration  facilities  can  realize 
significant  fuel  savings  through  the 
sequential  use  of  energy  to  produce  two 
forms  of  useful  output,  namely  electric 
power  and  heat,  as  opposed  to  the 
separate  production  of  electric  power 
and  heat.  To  assure  that  the  efficiency 
inherent  in  the  joint  production  of  power 


and  thermal  energy  would  be  realized, 
the  Commission  established  an 
"operating  standard"  for  topping-cycle 
cogeneration  facilities.**  The 
Commission's  standard  requires  that 
"[f]or  any  topping-cycle  cogeneration 
facility,  the  useful  thermal  energy  output 
of  the  facility  must,  during  any  calendar 
year  period,  be  no  less  than  5  percent  of 
the  total  energy  output."  *' 

The  5  percent  thermal  output 
requirement  was  the  result  of  a 
balancing  of  competing  interests.  It  does 
not  preclude  any  available  technology 
nor  does  it  bias  the  choice  of  fuels. 
However,  the  operating  standard  by 
itself  does  not  assure  the  most  efficient 
use  of  energy.** 

In  the  original  rulemaking,  therefore, 
the  Commission  sought  to  assure  the 
efficient  use  of  scarce  fuels  by  imposing 
an  efficiency  standard  on  topping-cycle 
cogeneration  facilities  using  oil  or 
natural  gas.  Both  energy  sources  were 
considered  to  have  high  strategic  value 
and  were  subject  to  pervasive  use  and 
price  regulation.  Strategic  concerns  have 
led  to  extensive  efforts  to  conserve  oil 
and  natural  gas.  These  include:  The 
Energy  Supply  and  Environmental 
Coordination  Act  of  1974  (ESECA)." 
which  proposed  to  deal  with  the 
Nation's  energy  shortages  following  the 
oil  embargo  "by  providing  for  coal 
conversion,"  among  other  things;  and 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),*"  which  prohibited, 
except  to  such  extent  as  may  be 
authorized  under  Title  II,  Subtitle  B  of 
the  FUA,*' 

(1)  The  use  of  natural  gas  or  petroleum 
as  a  primary  energy  source  in  any 
new  electric  powerplant: 

(2)  Construction  of  new  electric 
powerplants  without  the  capability  to 


"  A  topping-cyr.le  cogeneration  facility  means  a 
cogeneration  facility  in  which  the  energy  input  to 
the  system  is  first  used  to  produce  useful  power 
output,  and  the  reject  heat  from  power  production  is 
then  used  to  provide  useful  thermal  energy  (18  CFR 
292.202(d)).  In  bottoming-cycle  cogeneration 
faciliiies  the  sequence  of  the  two  processes  is 
reversed. 

"  18  CFR  292.20,Ma)(l)  (1987). 

'■*  For  example,  calculations  show  that  for  a 
steam  turbine  cogeneration  facility,  a  S  percent 
operating  standard  improves  fuel  use  efficiency  by 
less  than  1  percent — f.iel  use  being  measured  as  the 
difference  Ln  energy  requirements  of  llie 
cogeneration  facility  and  the  quantity  of  energy  that 
would  be  required  if  the  electric  gerieiation  and 
thermal  use  func''ons  we.™  selisfisd  separately.  A 
20  oerrpnl  operaiing  standard  or!;,  increases  energy 
savings  to  4.2  percent. 

"  P'jb.  L.  93-319. 

««  Pub  L-  9&-620. 

"  Under  the  provisions  of  Title  II.  Subtitle  B  of 
WA  the  Secretary  of  the  Departmr'nt  of  Fnergy 
granted  exemptions  to  the  gas  or  nil  use  prohibition 
to  38  cogeneration  facilities  in  1985.  34  in  1986,  and 
28  in  1987. 
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use  coal  or  any  other  alternate  fuel  as 
a  primary  energy  source;  and 
(3)  The  use  of  natural  gas  or  petroleum 
as  a  primiary  energy  source  in  a  new 
major  fuel-burning  installation 
consisting  of  a  boiler. 

The  efficiency  standard  developed  by 
the  Commission  was  intended  to  further 
the  conservation  of  gas  and  oil  by 
guarding  against  inefficient  use  of  these 
fuels  in  cogeneration  facilities.  The 
standard  requires  that,  for  topping-cycle 
cogeneration  facilities  (that  began  on  or 
after  March  13, 1980)  for  which  any  of 
the  energy  input  is  oil  or  natural  gas,  the 
useful  power  output  plus  one-half  of  the 
useful  thermal  energy  output  during  any 
calendar  year  must  be  no  less  than  45 
percent  of  the  total  energy  input  of 
natural  gas  and  oil  to  the  facility  when 
the  operating  standard  calculation  is 
less  than  15  percent.**  This  standard  is 
relaxed  to  42.5  percent  when  the 
operating  standard  calculation  is  more 
than  15  percent.** 

No  efficiency  standard  is  applied  to 
facilities  using  other  fuels.  The  major 
alternative  to  gas  and  oil  is  coal.  An 
abundant  domestic  supply  of  coal,  free 
from  price  and  use  regulations, *°  made 
this  unnecessary. 

Sine  the  Commission's  efficiency 
standards  were  promulgated,  the 
nation's  natural  gas  supply  pictiu-e  has 
improved  dramatically  and  world  oil 
prices  have  stabilized.  So  much  so,  that 
Congress  amended  the  FUA  and  the 
Natural  Gas  Pohcy  Act  (NGPA).  The 
FUA  amendments  relaxed  or  repealed 
meiny  of  the  restrictions  on  the  use  of 
natural  gas  and  petroleum  fuels  in  new 
power  plants,  major  fuel-burning 
installations,  and  other  facilities. 
Specifically,  the  amendments  allow  gas 
or  oil  use  by  certain  baseload 
facilities  •  •  provided  that  they  certify 
that  they  are  not  precluded  from  being 
coal-capable.  Those  facilities  precluded 
from  being  coal-capable  must  seek  an 
exemption  &om  the  Department  of 
Energy.  The  amendment  (Pub.  L  100-42) 


••  18  CFR  292.205(a)(2)(B)  (1987). 

••  18  CFR  292.205(aK2)(A)  (1987).  Operating  and 
efficiency  itandards  are  not  feasible  for  bottoming- 
cycle  cogenerabon  fadlitiea  and.  therefore,  no 
itandards  for  nich  facilitiei  are  in  place  except 
where  lupplementary  firing  ia  involved. 

•"  "Project  Independence"  (1974)  found  that 
increaied  uae  of  the  country's  abundant  indigenous 
coal  reserves  could  provide  a  long-term  solution  to 
the  nation's  apparent  growing  shortage  of  natural 
gas  and  ever-increasing  reliance  on  imported  oil. 

•'  A  baseload  unit  is  one  that  generates  greater 
than  3,500  hours  per  year.  U.S.  Department  of 
Energy  certification  of  future  coal  capability  is 
required  for  cogenerators  using  more  than  100 
million  Btus/bour  of  natural  gas  or  oil  and  selling 
more  than  SO  percent  of  their  electrical  output. 
Otharwise.  no  certificatiofi  is  required  to  use  natural 
gas  or  oil. 


also  removed  the  incremental  pricing 
requirements  under  Title  n  of  the  NGPA. 

Now  that  government  control  of  the 
uses  and  prices  of  natural  gas  have 
largely  been  removed,  questions  have 
arisen  as  to  the  continued  usefulness  of 
the  efficiency  standard.  Given 
deregulation  of  oil  and  natural  gas 
prices,  the  ef^cient  use  of  fuel  is 
ultimiately  determined  by  economic 
considerations,  as  reflected  in  the 
market  price  of  natural  gas  and  oil.  Oil 
and  gas  prices  now  reflect  their  relative 
scarcity  or  abundance.  As  such,  it  may 
be  argued  that  choices  among 
alternative  fuels  should  be  based  on 
long-term  expectations  of  their  price  and 
availability.  Prices  will  encourage  the 
appropriate  use  and  conservation  of 
these  fuels. 

The  Commission  raised  the  issue  of 
the  continued  appropriateness  of  its 
operating  and  efficiency  standards  in  its 
regional  conferences.'*  The  opinions  of 
the  various  segments  of  the  electric 
utility  industry  differ  on  the  need  for 
and  magnitude  of  the  operating  and 
efficiency  standards. 

Regulated  electric  utihties  essentially 
agreed  that  both  standards  should  be 
increased,  but  there  is  a  lack  of 
unanimity  as  to  the  appropriate  level  of 
the  increases.  Increasing  the  standards, 
the  utilities  argue,  would  (1)  eliminate 
the  "PURPA  machines";  (2)  bring 
electric  generation  and  thermal  output 
into  a  more  satisfactory  balance;  and  (3) 
better  fulfill  the  societal  objectives  of 
conserving  energy  in  general,  and 
natural  gas  and  oil  in  particular.  The 
operating  standard  most  frequently 
recommended  by  electric  utilities  is  25 
percent."*  Utilities  argue  that  this  is  the 
minimum  standard  that  is  needed  to 
attain  all  the  above  objectives:  it  would 
discourage  questionable  thermal  energy 
schemes;  it  would  provide  for  a  more 
satisfactory  balance  between  thermal 
use  and  electric  power  generation;  and  it 
would  increase  fuel  use  efficiency. 

Most  regulated  electric  utilities  assert 
that  the  current  efficiency  standard  is 
not  very  meaningful.  The  bulk  of  the  oil 
and  gas  used  by  cogeneration  facilities 
is  for  consumption  in  combined-cycle 
units.  Modem  technology  has 
progressed  to  a  point  where  normal 
operation  of  a  combined-cycle  facility 
would  readily  result  in  attainment  of  a 
45  percent  efficiency  standard.'*  Thus, 


utilities  argue,  as  a  minimum,  the 
efficiency  standard  should  be  raised  to 
50  percent. 

The  nonregulated  electric  utilities  that 
commented  on  issues  relating  to 
"PURPA  machines"  and  the  need  to 
change  the  operating  and  efficiency 
standards  generally  seem  to  agree  with 
their  regulated  counterparts.'* 

Cogenerators  almost  unanimously 
disagree  with  this  position.  Most  small 
power  producers  concur  with  the 
cogenerators  that  the  Commission's 
current  standards  for  qualification  either 
are  adequate  or  should  be  reduced. 
Several  reasons  are  given  for  this 
position. 

First,  with  the  FUA  amendments 
arguably  there  is  no  longer  any  need  for 
efficiency  standards.**  Second,  for  most 
cogenerators,  particularly  the  large  ones, 
the  need  to  find  additional  thermal  load 
to  meet  the  requirements  of  an  increased 
operating  standard  may  create  a 
hardship,  or  lead  to  the  creation  of 
questionable  thermal  loads.  Third,  to  the 
extent  that  thermal  loads  are  fixed,  an 
increase  in  the  operating  standard  will 
reduce  the  capacity  of  the  generating 
component  and,  therefore,  the  overall 
efficiency  of  the  cogenerator.*'  Fourth, 
from  an  energy  conservation  standpoint, 
even  relatively  inefficient  cogeneration 
is  more  efficient  than  simple  production 
of  electric  power."  Fifth,  higher 
efficiency  standards  reduce  the 
operational  flexibility  of  the  facility  and 
make  dispatching  more  difficult.*'  Since 
most  utilities  want  dispatchable  QFs, 
this  would  greatly  discourage 
cogeneration. 

The  Commission  has  several  options 
regarding  its  operating  and  efficiency 
standards.  The  standards  could  be 
increased  to  levels  that  would  assure 
substantial  increases  in  the  energy 


"  Commission's  Conference  on  PURPA,  Docket 
No.  RM87-12-000,  52  FR  2552,  FERC  Ststiites  and 
Regulations  1 35,011  (1987). 

•'  See  Comments  of  Utah  Power  and  Light  Co.. 
Florida  Power  Corporation.  Oklahoma  Gas  and 
Electric  Co.,  Southwestern  Electric  Power  Co.,  and 
Middle  South  Utilities.  Inc. 

•*  The  Technical  Assessment  Guide,  EPRI  P- 
4463-SR.  December,  1986.  lUts  a  heat  rate  (at  higher 


heat  value)  of  8150  Btu/kWh  for  a  conventional  220- 
megawatt  combined-cycle  unit  operating  at  full  load 
and  using  distillate  fuel  oil  or  gas  fuel.  That  yields 
an  efficiency  (at  lower  heat  value  as  used  in  the 
Commission's  regulations)  of  46.32  percent  when  the 
fuel  is  natural  gas  and  44.60  percent  when  the  fuel  is 
a  light  distillate  oil. 

•*  See  Comments  of  Alabama  Electric 
Cooperative,  Inc.  (recommended  that  the 
Commission  act  to  discourage  "PURPA  machines"): 
National  Rural  Electric  Cooperative  Assoc. 
(NRECA)  (supported  proposal  that  current  thermal 
efficiency  standard  for  cogenerators  be  increased): 
Colorado-Ute  Electric  Assoc,  (suggested  that  overall 
efficiency  of  a  QF  should  at  least  meet  or  exceed 
the  efficiency  of  a  comparable  electric  utility  and 
that  the  operating  standard  be  increased  to  25%). 

**  See  Comments  of  Signal  Energy  Systems. 

"  See  Comments  of  Cogen  Technologies,  Inc. 

••  See  Comments  of  ANR  Venture  Management 
Co. 

••  See  Testimony  of  Albert  Smith.  Chairman  and 
President.  PSE  Inc.  at  Tr.  243-244,  Commission's 
Conference  on  PURPA,  Washington,  DC.  April  16, 
1987. 
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efficiency  of  individual  cogeneration 
facilities.  Alternatively,  the  Commission 
could  eliminate  the  standards 
altogether,  or  leave  the  standards 
unchanged. 

Increasing  the  existing  standards 
would  undoubtedly  discourage  some 
potential  cogenerators  that  are  in  all 
other  respects  consistent  with  the 
Congressional  intent  for  the  PURPA 
program.  Eliminating  the  standards 
would  make  cogenerators  for  all 
practical  purposes  indistinguishable 
from  other  powerplants. 

The  Commission  proposes  to  leave  the 
operating  and  efBciency  standards 
unchanged  as  long  as  bona  fide 
cogenerators  enjoy  the  special  privileges 
bestowed  by  PURPA. 

The  Commission  believes  that  a 
simple  means  of  identifying  bona  fide 
cogeneration  facilities  remains 
appropriate.  The  current  minimum 
operating  standard,  that  5  percent  of  the 
facility's  total  energy  output  be  in  the 
form  of  useful  thermal  energy  output, 
meets  such  a  test.  Elsewhere  in  this 
NOPR,  the  Commission  is  proposing 
more  detailed  economic  tests  which 
should  discourage  token  uses  of  thermal 
output  for  QFs.  Furthermore,  with  the 
encouragement  of  entrepreneurial 
investment  in  non-QF  power  projects  as 
an  alternative  to  cogeneration,  there 
may  be  less  incentive  to  employ 
"creative"  use  of  thermal  output. 
Maintenance  of  the  operating  standard 
will  also  assure  some  degree  of  energy 
efficiency  cuid  fuel  conservation. 

The  Commission  also  believes  that  the 
efficiency  standard  should  remain  at  its 
current  level  for  cogenerators  using  oil 
and  natural  gas.  Although  this  standard 
does  not  assure  that  cogeneration 
facilities  be  made  as  efficient  as 
possible,  it  does  require  that 
cogeneration  facilities  be  no  less 
efficient  than  state-of-the-art  combined- 
cycle  generating  plants.  With  the 
amendments  to  the  FUA,  utilities  may 
now  construct  combined-cycle  baseload 
plants.  Cogenerators  would  be  held  to  a 
standard  no  more  and  no  less  strict. 

Finally,  the  Commission  observes  that 
where  the  purchasing  utility's  avoided 
costs  are  accurately  set,  the  market  will 
dictate  the  proper  balance  thermal  and 
electric  output.  *°°  Maintenance  of  botli 


standards  at  current  levels  would  offer 
protection  against  wasteful  use  of  fuel  if 
avoided  costs,  as  set  through 
administrative  methods,  are  determined 
inaccurately. 

B.  Efficiency  Standard  Calculations 

1.  Background 

Under  §  292.205(a)(2),  the  efficiency 
standard  for  new  topping-cycle 
cogeneration  faciUties  is  applied  to  "any 
topping-cycle  cogeneration  facility  for 
which  any  of  the  energy  input  is  natural 
gas  or  oil".""  Both  facilities  that  use  oil 
or  natural  gas  as  the  primary  energy 
source  and  those  using  other  primary 
energy  sources  in  combination  with 
some  oil  or  gas  must  meet  the 
Commission's  efficiency  standard. 

2.  Problem 

Some  cogeneration  facilities  are 
primarily  fired  by  energy  sources  other 
than  oil  or  natural  gas  and  use  only 
small  amounts  of  these  fuels,  for 
purposes  such  as  ignition,  start-up, 
flame  stabilization,  and  control.  The 
application  of  the  Commission's 
efficiency  standard  to  these  facilities 
has  been  a  source  of  some  confusion. 

The  Commission's  efficiency  standard 
was  designed  to  assure  that  topping- 
cycle  cogeneration  facilities  fired  by  oil 
or  natural  gas  use  these  fuels  more 
efficienUy  than  any  combination  of 
facihties  separately  producing  electricity 
and  steam.'"*  As  such,  the  efficiency 
standard  is  intended  to  be  directed 
toward  facilities  primarily  fired  by  these 
fuels  and  was  not  intended  for  topping- 
cycle  cogeneration  facilities  not 
primarily  fired  by  oil  or  gas.  These 
facilities  easily  exceed  the 
Commission's  standard  by  wide 
margins."" 

3.  Proposed  Solution 

The  Commission  believes  that 
topping-cycle  cogenerators  using  oil  or 
natural  gas  in  amounts  less  than  or 
equal  to  50  percent  of  the  annual  energy 
input  should  not  be  required  to 
document  compliance  with  the 
Commission's  efficiency  standard.  The 
Commission  proposes  to  exempt 
topping-cycle  cogeneration  facilities 
using  only  some  natural  gas  or  oil  from 
providing  computations  as  evidence  that 


">°  The  Commission  has  proposed,  in  a  separate 
rulemaking  (Docket  No.  RM8S-5-000),  to  waive  the 
efficiency  standard  for  oil-  and  gas-fired 
cogeneration  facilities  that  compete  in  a  bidding 
program  for  capacity  payments  and  are  selected  as 
winning  bidders.  This  waiver  would  not  apply  to  the 
operating  standard  under  {  292-205(8).  See  Bidding 
NOra  at  32,030. 


'"'  18  CFR  S  292.205(a)(2)  (emphasis  added).  The 
efTiciency  nldiidurd  applies  only  to  facilities,  the 
installation  of  which  began  on  or  after  the  date  the 
rules  were  issued,  March  13, 1980. 

'<>«  45  FR.  note  56  at  17967. 

'°'  The  reason  for  this  is  that  the  standard 
compares  the  overall  output  of  a  facility  only  to  the 
natural  gas  or  oil  input.  Thus,  facilities  using  small 
amounts  of  oil  or  natural  gas  for  purposes  of  flame 
stabilization,  start-up,  or  control  easily  exceed  the 
Commission's  standard. 


they  meet  the  Commission's  efficiency 
standard.  Thus,  only  topping-cycle 
cogeneration  facilities  that  derive  more 
than  50  percent  of  their  annual  energy 
input  from  oil  or  natural  gas  would  be 
required  to  document  that  they  meet  the 
Commission's  efficiency  standard.  The 
Commission  believes  this  proposal  will 
further  streamline  the  review  of 
certification  applications. 

C.  Sequential  Use  of  Energy 

In  adopting  its  regulations  for 
qualifying  status  of  cogeneration 
facilities,  the  Commission  added  the 
requirement  of  sequential  use  of  energy 
to  the  Statutory  definition  of  a 
cogeneration  facility, *°*  In  so  doing,  the 
Commission  explained  that  sequential 
use  means  that: 

rejected  heat  from  a  power  production  or 
heating  process  is  used  in  another  power 
production  or  heating  process.  It  is  precisely 
this  "cascading"  use  of  energy  in  sequential 
processes  that  gives  rise  to  the  energy 
conserving  characteristic  of  cogeneration.'"* 

There  are  two  type  sof  sequential  uses 
of  energy.  In  a  "topping-cycle" 
cogeneration  facihty,  the  energy  input  to 
the  facility  is  first  used  to  produce 
power,  and  the  reject  heat  from  power 
production  is  then  used  to  provide  useful 
heat.'""  In  a  "bottoming-cycle" 
cogeneration  facility,  the  energy  input  to 
the  system  is  first  applied  to  a  useful 
heating  process,  and  the  residual  heat 
emerging  from  the  process  is  then  used 
for  power  production.'"^ 

In  applying  these  criteria,  the 
Commission  may  determine  that  only 
part  of  a  cogeneration  facility  meets  the 
sequential  use  requirement. 
Accordingly,  it  may  certify  the 
qualifying  status  of  that  portion  of  the 
facility  that  meets  the  sequential  use 


">*  Section  201  of  PURPA  added  section  3(18)(A) 
of  the  FPA  which  defines  a  cogeneration  facility  as 
a  facility  which  produces  (i)  electric  energy,  and  (ii) 
steam  or  forms  of  useful  energy  (such  as  heat) 
which  are  used  for  industrial,  commercial,  heating, 
or  cooling  purposes.  16  U.S.C.  796(18)(A)  (1982).  The 
Commission's  regulations  define  a  cogeneration 
facility  as  "equipment  used  to  produce  electric 
energj-  and  forms  of  useful  thermal  energy  (such  as 
heat  or  steam)  used  for  industrial,  commercial, 
heating,  or  cooling  purposes,  through  the  sequeril;al 
use  of  energy."  18  CFR  292.202(c)  (1987). 

'»»  Order  No.  70.  45  PR.  179£9. 17960-61.  FERC 
Statutes  and  Regulations,  Regulations  Preambles 
1977-81  ^  30.134  at  30.934-35.  See  also  EG&E.  Inc., 
16  FERC  t  61,060  at  61,104  (1981). 

'<"  18  CFR  292.202(d)  (1987).  In  a  topping-cycle 
facility,  not  all  of  the  working  fluid  (typically  steam) 
which  passes  through  the  prime  mover  (typically  a 
turbine)  to  produce  electricity  must  be  applied  to  a 
useful  thermal  output.  The  sequential  use  rule 
requires,  for  example,  only  that  the  portion  of 
turbine  steam  flow  used  for  a  thermal  purpose  be 
previously  used  for  generation.  See  Texas 
Industries,  Inc.,  29  FERC  \  81,051  at  61.111  (1984); 
Adolph  Coors  Co..  34  FERC  \  61.209  at  61.355  (1986). 

•<"  18  CFR  292.202(e)  (1987). 
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requirements  while  denying  certification 
to  the  nonsequential  use  portion  of  the 
same  facility. '"^  In  some  combined- 
cycle  cogcneration  configurations, 
applicants  appear  to  have  designed  their 
projects  so  that  a  token  amount  of  steam 
from  the  condensing  steam  turbine  can 
be  extracted  to  establish  sequential  use. 

The  Commission  is  proposing  a 
revision  to  its  current  regulations  m 
order  to  eliminate  potential  confusion 
about  the  sequential  use  requirement 
and  to  eliminate  the  incentive  to 
propose  token  uses  of  steam  which  do 
not  improve  the  cogeneration  facility's 
efficiency.  The  Commission  notes  that, 
although  the  sequential  use  requirement 
is  discussed  in  the  preamble  to  Order 
No.  70,""  the  term  is  not  explicitly 
defined  in  the  regulations.  However,  the 
sequential  use  requirement  is  implied  in 
our  deHnitions  of  topping-  and 
bottomin^cycle  cogeneration 
facilities.**"  The  Commission  is  also 
concerned  that  the  current  use 
requirement,  as  it  has  been  applied  on  a 
CBse-by-case  basis,  may  have  resulted  in 
inconsistent  application  of  the 
requirement  and  a  bias  toward  certain 
technologies  over  others. 

The  Conmiission  reaffirms  the  general 
definition  that  sequential  use  of  energy 
means  either  that  rejected  heat  from 
power  production  is  used  to  provide 
useful  thermal  energy,  or  that  rejected 
heat  from  a  thermal  process  is  used  for 
power  production,  so  that,  in  either  case, 
energy  flows  from  one  activity  to  the 
other.  However,  we  are  proposing  to 
modify  the  definition  of  at  topping-cycle 
cogeneration  facility  to  allow  that  only 
some  of  the  reject  heat  from  power 
production  must  be  used  for  a  useful 
purpose  independent  of  power 
production — an  industrial  thermal 
process  or  a  heating  application,  for 
example.  The  definition  will  then  be 
consistent  with  Commission  case 
practice.*'*  In  order  for  a  topping-cycle 
cogeneration  facility  to  qualify  for  the 
PL'RPA  benefits,  energy  delivered  to  a 
useful  thermal  process  or  heating 
application  must  have  first  been  routed 
through  some  portion  of  the  power 
production  process.  Similarly,  the 
Commission  proposes  to  make  a  parallel 
change  in  the  definition  of  bottoming- 
cycle  facilities. 

There  are  many  possible 
arrangements  of  equipment  that  would 


satisfy  the  rule  outlined  above.  It  is 
important  to  note  that  thermal  energy 
would  not  have  to  be  extracted  from 
every  turbine.  The  rule  requires  only 
that  thermal  energy  be  extracted 
somewhere  along  a  chain  of  turbines 
linked  by  a  sequential  energy  flow.  A 
condensing  turbine  may  be  part  of  a 
qualifying  cogeneration  facility, 
provided  that  useful  thermal  energy  is 
extracted  from  an  "upsteam"  turbine.  In 
this  example,  the  upstream  turbine 
provides  steam  both  to  a  thermal 
process  and  to  a  lower  pressure, 
downstream  turbine. 

By  contrast,  an  example  that  would 
not  meet  our  proposed  definition  of 
sequential  use  of  energy  is  a  situation 
where  a  condensing  unit  takes  steam 
directly  from  fuel-fired"  boilers,  uses  it  to 
generate  power,  then  condenses  it,  with 
none  of  the  steam  being  used  for  any 
thermal  anergy  application.*'^ 

A  combined-cycle  facility  would  meet 
the  proposed  sequential  use  test  in  a 
number  of  ways.  Useful  thermal  energy 
could  be  extracted  in  the  form  of  steam 
from  the  steam  turbine.  Alternatively, 
the  thermal  energy  could  be  taken 
directly  from  the  heat  recovery  boiler, 
since  this  energy  would  already  have 
passed  through  a  power  producing 
process  in  the  gas  turbine.  Of  course,  a 
combined-cycle  power  plant  without 
any  heat  recovery  would  not  qualify  as 
a  cogeneration  facility. 

D.  Useful  Thermal  Energy  Output 

Under  section  201  of  PURPA,  a 
qualifying  cogeneration  facility  must 
produce  steam  or  forms  of  useful  energy 
(thermal  energy  output)  which  are  used 
for  industrial,  commercial,  heating,  or 
cooling  purposes.*  *'  The  existence  of  a 
bona  fide  useful  thermal  energy  output 
is  what  distinguishes  a  dual  product 
cogenerating  facility  from  a  single 
product  generating  facility. 

In  order  to  be  considered  "useful,"  a 
thermal  output  must  have  an 
"independent  business  purpose"  with 
some  economic  justification.'  **  The 
rationale  for  this  test  rests  on  the 
premise  that  opportunities  for  improved 
energ>'  efficiency  with  cogeneration 
arise  from  the  production  of  dual 
products,  electricity  and  useful  heat, 
from  a  single  energy  source.  Therefore, 
the  absence  of  a  genuine  purpose  for  a 


'••  See.  e.g..  California  Portland  Cement  Co.,  20 
FERC I  61.217  (1982). 

'">•  See  45  F.R.  17960-62.  FERC  Statute*  and 
Regulations.  Regulations  Preamble*  1977-1981  \ 
30.134  at  30.934-37. 

""IB  CFR  292.202(d)  and  (e). 

' ' '  Sea  Texai  Industries.  Inc..  29  FERC  \  81.061 
and  County  of  Olmsted,  Minnesota.  31  FERC  \ 
61.066. 


"'See  Adolph  Coors  Co    34  FERC  |  61.209  at 
61.355  (198B). 

'"16  U.S.C.  796(18)(A)  (1932). 

"«  See  EGSE,  Inc.  16  FERC  \  61.060  at  61.104 
(1981)  ("the  use  of  thermal  energy  must  be 
completely  independent  of  the  power  production 
process"):  John  W.  Savage.  2A  FERC  \  61.233  (1964) 
(applicant  provided  persuasive  evidence  of  the 
independent  economic  attractiveness  of  his 
aquaculture  venture). 


heat  product  negates  the  potential  to 
gain  improved  efficiency  from 
cogeneration. 

The  Commission's  application  of  the 
independent  business  purpose  test  has 
evolved  along  two  areas  of  concern. 
One  such  area  of  concern  is  the 
determination  that  a  cogeneration 
facility  must  have  two  separate 
products.*"  The  objective  in  such  cases 
is  to  determine  that  the  proposed  "useful 
thermal  product"  is  truly  separate  and 
not  just  one  of  the  processing  steps  in 
the  production  of  electricity.  As  the 
Commission  stated  in  Electrodyne:  *** 

[UJseful  thermal  energy  output  must  truly 
be  an  output.  Thermal  applications  such  as 
power  plant  feedwater  heating,  deaerating 
and  fuel  preparation  are  internal  to  the  power 
production  cycle  and  are,  therefore,  not 
outputs  *  *  *  (T]he  application  must  be  used 
for  a  process  in  which  thermal  energy  effects 
a  chemical  or  physical  change.  The 
production  of  electricity  or  mechanical 
energy,  a  steam  driven  pump  for  instance,  is 
not  a  thermal  output. 

The  second  area  of  concern  has 
focused  on  the  validity  of  the  business 
purpose  underlying  the  thermal 
application.  Whereas  industrial  and 
commercial  processes  with  established 
steam  or  heat  requirements  and 
standard  thermal  uses  for  heating  and 
cooling  buildings  have  been  considered 
acceptable  without  any  additional 
evidence  of  business  purpose,  new  or 
unusual  applications  of  thermal  energy 
have  had  to  be  supported  by  evidence 
that  the  thermal  output  is  to  be  used  in 
an  economically  justified  activity  and  is 
not  contrived  to  satisfy  the 
Commission's  operating  standard  to 
obtain  QF  status.'" 

A  variety  of  information  could  be 
used  to  substantiate  the  legitimate 
business  purpose  of  a  novel  thermal  use. 
The  Commission  has  not  restricted  the 
nature  of  information  that  would 
constitute  sufficient  economic 
justification,  but  has  suggested  that 
cost/benefit  studies  might  be  used  to 
provide  the  necessary  evidence."" 

The  determination  that  a  new 
technology  or  novel  heat  use  constitutes 
an  independent  business  purpose  and  is, 
therefore,  consistent  with  a  "useful 
thermal  energy  output"  has  been  a 


"*  16  FERC  at  61.104. 

"•  Electrodyne  Research  Corp..  32  FERC  |  61,102 
at  61.279  (1986).  (Footnote  omitted). 

'"See  EC.&E.  Inc.,  16  FERC  at  61.104:  John  W 
Savage.  28  FERC  1  61.273  (19B4):  James  A.  Drake 
and  Miller's  Plant  Farm — Foliage  and 
Chrysanthemum  Division  of  Dustin.  Oklahoma.  Inc.. 
28  FERC  I  61.241  (1964):  Electrodyne.  32  FERC  at 
61.279:  Fayette  Manufacturing  Corp..  36  FERC 
1  61.230  (1986). 

"•  See  Electrodyne  Research  Corp..  32  FERC 
1  61.102  (1986). 
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difficult  and  time  consuming  task  for 
both  the  Commission  and  QF 
certification  applicants.  Applicants  for 
QF  status  have  not  known  with 
certainty  what  information  must  be 
supplied  in  order  to  establish  the 
economic  justification  of  a  thermal 
output.  This  uncertainty  has  increased 
the  difficulty  of  planning  and  developing 
cogeneration  projects  and,  in  the  worst 
cases,  may  encourage  some  applicants 
to  try  to  "game  the  system"  by 
producing  elaborate  business 
projections  for  nonfunctional 
undertakings.  Appraising  the  economic 
viability  of  different  types  of  new 
undertakings,  such  as  greenhouses,  fish 
farms  and  industrial  gas  plants,  is  very 
I   time  consuming,  and  involves  decision 
making  over  which  reasonable  people 
can  differ. 

1.  Proposed  Solution 

Determining  the  independent  business 
purpose  of  the  thermal  output  does  not 
assure  that  the  primary  objective  of  the 
Commission's  cogeneration  rules  is 
actually  met.  The  existence,  or  lack,  of 
an  independent  business  purpose  does 
not  assure  that  there  is  a  net  gain  in 
energy  efficiency.  In  place  of  the 
independent  business  purpose  test  for 
new  or  non-standard  thermal  uses  in 
qualifying  cogeneration  facilities,  the 
Commission  proposes  to  require  that 
applicants  demonstrate  that  the 
revenues  received  from  the  sale  of  heat 
or  steam  are  equal  to  or  greater  than  the 
cost  of  an  equivalent  quantity  of  the 
QF's  fuel  input.  This  test  for  novel 
thermal  uses  would  require  that  the 
applicant  sell  heat  or  steam  at  a  price 
that  would  at  least  compensate  for  the 
cost  of  the  fuel  consumed  to  provide  it. 
The  revenues  would  not  include  income 
from  the  sale  of  electricity  or  any  other 
product.  Therefore,  no  qualifying 
cogeneration  facility  would  "give  away" 
heat  to  continue  a  useful  thermal 
purpose  only  to  meet  the  standards  to 
qualify  for  status. 

Where  the  thermal  user  is  not 
affiliated  with  the  facility,  evidence  of 
an  arms-length  transaction  has  been 
taken  to  indicate  economic  justification 
for  the  thermal  use.  In  cases  where  the 
cogenerator  and  the  thermal  user  are 
affiliated,  more  elaborate 
documentation  of  the  economic 
justification  has  been  required.  A 
contract  between  a  QF  and  a 
nonaffiliated  heat  or  steam  customer 
that  specified  a  price  per  Btu  for  energy 
delivered  to  the  user  that  is  equal  to  or 
greater  than  the  Btu  equivalent  price  of 
the  cogenerator's  fuel  actually  used 


would  satisfy  this  test."*  Transactions 
between  affiliated  entities  would  be 
subject  to  the  same  standard,  but 
additional  documentation  on  the 
derivation  of  the  price  attributed  to  the 
steam  or  heat  transfer  may  be  required 
to  substantiate  that  prices  between 
affiliates  are  fair  representations  of 
market  value.  The  Commission  solicits 
comments  on  what  kind  of 
documentation  would  be  necessary. 

The  Commission  invites  comment  on 
how  it  might  most  easily  substantiate 
transfer  prices  among  affiliates.  By 
setting  a  standard  based  on  the  price 
paid  for  thermal  energy  rather  than  the 
business  purpose,  the  Commission 
intends  to  streamline  the  requirements 
for  obtaining  QF  status  and  to 
discourage  token  thermal  uses  which  do 
not  improve  the  efficiency  of  energy 
utilization. 

£".  Bottoming-Cycle 

1.  Background 

Bottoming-cycle  cogeneration 
facilities  are  cogeneration  facilities 
which  use  a  single  energy  source  first  to 
produce  useful  thermal  energy  and  then 
to  recover  heat  left  over  from  the  first 
process  application  and  use  it  to 
produce  electric  power.  In  other  words, 
the  sequential  process  in  bottoming- 
cycles  is  first  thermal  applications  and 
second  electric  generation. 

Bottoming-cycle  cogeneration  plants 
are  far  less  common  than  topping-cycle 
facilities.  Of  the  approximately  3,998  QF 
filings  received  by  the  Conmiission,  only 
9  are  listed  as  bottoming-cycle 
cogeneration  facilities.  Nevertheless,  the 
technology  is  well  established  and  the 
Commission's  regulations  provide 
standards  for  bottoming-cycle  QFs. 

2.  Problem 

Technically,  opportunihes  to  install 
bottoming-cycle  cogeneration  facilities 
are  far  fewer  than  for  topping-cycles 
because  most  thermal  applications  use 
energy  at  relatively  low  temperatures — 
compared  to  either  the  combustion 
temperature  of  the  fuel  or  the 
temperature  at  which  the  turbine 
generator  operates.  Many  bottoming- 
cycle  designs  require  supplemental 
firing  to  increase  the  energy  level  of  the 
reject  heat  used  for  electric  generation. 
This  supplemental  firing  reduces  the 
natural  energy  efficiency  of 
cogeneration. 

Under  the  current  rules,  bottoming- 
cycle  designs  with  unlimited 
supplemental  firing  could  easily  lead  to 


program  abuses.  For  example,  a  modest 
amount  of  process  heat  at  a  low 
temperature  and  pressure  could  be  fed 
into  a  waste  heat  recovery  boiler  with 
large  amounts  of  supplemental  firing.  At 
the  extreme,  these  configurations  could 
become  power  plants  embodying  little  of 
the  improved  energy  efficiency  the 
program  is  intended  to  capture. 

Some  proposed  bottoming-cycle 
cogeneration  facilities  have  received  QF 
certification  as  small  power  production 
facilities  using  waste  heat  as  the 
primary  energy  source.'*"  But  if  these 
facihties  are  treated  as  small  power 
production  applications,  they  are  subject 
to  the  size  limits.  Furthermore,  the 
classification  of  waste  under  the  small 
power  production  category  is  already 
sufficiently  difficult  without  trying  to 
expand  the  definition  to  cover  some 
types  of  cogeneration  designs  as  well  as 
energy  sources. 

3.  Proposed  Solution 

The  potential  for  abuse  of  bottoming- 
cycle  QF  status  could  be  substantially 
reduced  by  imposing  an  operating 
standard  on  such  facilities. 
Unfortunately,  it  would  be  very  difficult 
to  establish  the  necessary  engineering 
standards  to  determine  overall 
contributions  to  thermal  and  power  uses 
for  bottoming-cycle  configurations.  The 
Commission  solicits  comments  on  a  test 
for  bottoming-cycle  cogeneration 
facilities  with  supplementary  firing. 

On  an  annual  basis  beginning  with  the 
in  service  date,  the  proposed 
supplementary  fuing  standard  would 
require  that  all  energy  inputs  subsequent 
to  thermal  use  not  exceed  one  half  the 
energy  input  into  the  thermal 
application.  Under  this  limitation, 
energy  applied  to  supplementary  firing 
would  be  constrained  and  could  never 
become  the  major  energy  input  to  the 
entire  system.  Of  course,  it  would  be 
possible  to  use  wasteful  amounts  of 
energy  in  the  first  thermal  stage 
application  in  order  to  reduce 
supplementary  fuel  consumption.  The 
Commission  expects  that  this  strategy 
would  be  discouraged  by  the  cost  of  the 
additional  fuel,  and  the  likely  impact  on 
the  thermal  process  of  greatly  increasing 
the  fiow  of  fuel  and  combustion  air.  and 
by  properly  set  avoided  cost  rates  for 
utility  purchases  of  electricity. 

Bottoming-cycle  applications  that  do 
not  use  supplementary  firing  would  not 
be  affected  by  this  change. 


""  The  Commission  would  consider  requests  for 
confidential  treatment  of  such  information  pursuant 
to  {  388.112  of  the  regulations.  18  CFR  3B8.112 
(1987). 


""  See,  e.g.  Energy  Technolog}'  Engineering 
Center.  Rockwell  International  Corp.,  31  FERC 
\  62.357  (1985). 
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VI.  Technical  Standards  For  Small 
Power  Production  Facilities 

A.  Waste 

Under  PURPA,  a  qualifying  small 
power  production  facility  must  produce 
electric  energy  "solely  by  the  use,  as  a 
primary  energy  source,  a  biomass, 
waste,  renewable  resources,  geothermal 
resources,  or  any  combination  thereof 

»*»  The  term  "waste"  was  not 

de^ed  in  the  statute.  The  Conference 
Report  merely  stated  that  "the  term 
'waste'  in  the  definition  of  'small  power 
production  facility'  includes  wood  and 
liquid  or  solid  waste."  ^"  In  its  final 
rule  implementing  PURPA.  the 
Commission  defined  waste  as  "by- 
product materials  other  than 
biomass."  •" 

The  Commission  has  found  it  difficult 
to  determine  what  constitutes  a  by- 
product ***  In  addition  to  determining 
what  constitutes  a  "by-product",  the 
Commision  has  examined  whether  the 
energy  source  had  any  commerical 
value.  In Stleren Farms,^*^  the 
Commission  determined  that  gas  from 
an  abandoned  coal  mine  was  waste  and 
noted  that  "generally  waste  is  an 
economic  concept  referring  to  materials 
whose  cost  of  salvage  or  marketing 
exceed  the  cost  of  disposal."  Later,  in 
Kenvil  Energy  Corporation, ' *•  the 
Commission  found  that  to  be  a  "waste", 
the  energy  source  must  be  both  a  by- 
product and  currently  have  little  or  no 
commercial  value.  In  Pynoyl 
Corporation,  [Pynoyl]  '*''  the 


'»'  16  U.S.C  796(17)(A)(i)  (1982). 

■"  RR.  Rep.  No.  17Sa  95  Cong.,  2nd  Sess.  89. 
reprinted  ia  1978  U.S.  Code  Cong,  and  Ad.  News, 
7707  at  7823  and  in  FERC  Stats,  h  Regs,  f  515  at 
5079. 

■"  18  CFR  292.202(b).  The  Commission  proposed 
the  following  definition  of  "waste"  in  its  notice  of 
Proposed  Rulemaking  (Docket  No.  RM79-54):  The 
term  "waste"  coven  municipal,  agricultural,  and 
industrial  wastes  and  Includes  any  byproduct 
materials  of  any  operation  for  which  market  value 
is  less  than  disposal  cost  Waste  may  be  soUd, 
liquid  or  gaseous.  Municipal  sewage  sludge  would 
be  a  qualifying  fuel  under  this  definition.  Manure 
and  cornstalks  are  examples  of  qualifying 
agricultural  wastes.  Wood  derived  waste  and  debris 
from  sawmill,  lumbering,  or  pulp  mill  operations 
would  qualify  as  biologically  derived  industrial 
wastes.  This  proposed  definition  of  waste  did  not 
receive  favorable  public  response.  All  of  the 
examples  of  waste  were  subsumed  within  the 
definition  of  biomass,  thus  leaving  no  concrete 
example  of  what  type  of  material  would  constitute 
waste.  Moreover,  the  commenters  pointed  out 
extensive  problems  in  applying  the  economic  test, 
"market  value  is  less  than  disposal  cost" 
Calculation  of  both  market  value  and  disposal  cost 
is  diflicult  and  both  are  likely  to  fluctuate  widely. 

'•*  See.  e^.,  Kenvil  Energy  Corporation.  23  FERC 
61.139  (1983).  and  Tulsa  Energy  Corporation.  19 
FERC  1  61.331  (1982). 

•"  17  FERC  1 81.28a  (1980)  at  81,509. 

"•23  FERC  1 81,139  (1983). 

»«'  38  FERC  1 81.136  (1987). 


Commission  foimd  that  low  quality 
natural  gas  produced  bom  a  natural  gas 
well  which  had  little  or  no  commercial 
value  could  be  considered  waste.  The 
Commission  held  that  the  gas  was  an 
imdesired  product  and  was  a  by-product 
of  the  distillate  recovery  process. 
However,  the  Commission  also 
reasoned  that  low  quality  gas  is  an 
undesired  result  of  the  search  for  high 
quality  gas.  The  Commission  stated: 

Consistent  with  the  intent  of  PURPA,  we 
believe  that  natural  gas  which  is  not 
commercially  marketable  t>ecau8e  of  its  poor 
quality  may  be  considered  to  be  a  by- 
product Whenever  a  drilling  operation  is 
undertaken,  the  desired  result 's  that  a 
remarketable  product  will  be  i  )und.  If  the  gas 
which  is  actually  found  has  no  commercial 
value  because  of  its  poor  quality,  the  gas  is 
an  undesired  product,'** 

The  Commission  has  found  that 
applying  the  by-product  test  is 
cumbersome  and  does  not  adequately 
address  the  issue  of  what  constitutes 
"waste".  The  Commission  believes  that 
waste  can  be  determined  by  examining 
only  the  economic  value  of  the  energy 
source  rather  than  also  determining 
whether  it  is  a  by-product  of  some 
manufacturing,  production  or  industrial 
process.  The  Commission  further 
believes  that  a  strict  adherence  to  the 
by-product  test  might  exclude  some 
energy  sources  that  although  not 
technically  by-products,  are  generally 
considered  to  be  waste  because  they 
have  no  value.  Therefore,  the 
Commission  proposes  to  redefine  waste 
as  "an  energy  source  other  than  biomass 
that  has  essentially  no  commercial  value 
at  the  time  and  place  in  which  it  is 
produced." 

This  proposed  definition  would 
accoimt  for  the  time  when  the  energy 
source  is  produced  as  well  as  the  area  in 
which  it  is  produced.  An  energy  source 
may  have  some  economic  value  but 
because  of  market  conditions  at  the  time 
it  may  have  no  commercial  value.  For 
example,  an  energy  source  produced  in 
one  area  of  the  coimtry  may  not  be 
marketable  in  the  area  in  which  it  is 
produced  but  may  be  marketable  in 
another  area.  However,  transportation 
costs  may  make  the  sale  uneconomic. 
The  Commission  is  requesting  comments 
as  to  how  to  account  for  these 


'"  In  Pynoyl  the  Commission  recognized  that  its 
decision  could  result  in  an  increase  in  applications 
proposing  to  use  low  quality  natural  gas  as  a 
primary  energy  source  in  small  power  production 
facilities.  In  anticipation  of  this  increase,  the 
Commission,  in  Order  No.  471.  established  generic 
standards  for  determining  whether  natural  gas  is 
commercially  unmarketable.  38  FERC  at  81,361. 
Interpretation  of  "Waste"  Natural  Gas,  III  FERC 
Stats,  ft  Regs.,  1  30,744,  52  FR  19,308  (May  22, 1987). 
See.  18  CFR  2.400  (1987). 


geographic  di^erences  in  determining 
whether  an  energy  source  is  waste. 

The  Commission  is  also  proposing  to 
adopt  a  list  of  specific  energy  sources 
materials  that  it  considers  to  be  waste. 
The  list  is  intended  to  be  illustrative, 
and  not  inclusive.  In  addition  to  these 
specific  energy  sources,  identified 
below,  the  Commission  recognizes  that 
there  are  other  potential  sources  of 
"waste"  energy  that  meet  the  definitions 
of  waste.  Some  of  these  potential  energy 
sources  have  already  been  included  in 
various  applications  for  certification  as 
for  example,  oil-impregnated 
diatomaceous  shale,  residual  heat  and 
heat  from  exothermic  reactions.  For 
other  potential  "waste"  energy  sources, 
there  is  no  Commission  precedent. 
These  include  char  and  tar  (coal  by- 
products), crankcase  oil,  oil  shale  retort 
residues  and  oil  storage  tank  bottoms 
(oil  by-products).  The  Commission 
invites  comment  on  whether  additional 
energy  sources  should  be  added  to  the 
list  of  specific  energy  sources  that  meet 
the  definition  of  "waste". 

The  Commission  proposes  to  treat  the 
following  specified  energy  sources  as 
"waste": 

(1)  Anthracite  culm  producted  prior  to 
July  23, 1985."" 

(2)  Anthracite  coal  refuse  that  has  a 
heating  value  no  greater  than  6,000  Btu 
per  poimd  and  that  has  45  percent  or 
more  ash."" 

(3)  Bituminous  coal  refuse  that  has  a 
heat  content  no  greater  than  9,500  Btu 
per  pound  and  that  has  25  percent  or 
more  ash.*" 


*"  The  Commission  determined  that  anthracite 
culm  produced  prior  to  July  23. 1985,  is  waste  in 
Electrodyne  Research  Corp.,  32  FERC  161.102  (1985). 

"0  This  includes  anthracite  culm  produced  after 
July  23. 1985.  anthracite  silt  and  other  anthracite 
refuse  from  mining  operations.  An  analysis  of  data 
on  the  quality  of  anthracite  and  anthracite  refuse 
(including  culm  and  silt)  that  is  being  purchased  by 
electric  utilities  for  boiler  fuel  shows  that  anthracite 
refuse  that  has  a  heating  value  no  greater  than  6,000 
Btu  per  pound  and  an  ash  content  of  at  least  45 
percent  includes  less  than  1  percent  of  anthracite 
considered  to  be  of  commercial  grade  during  the 
five  year  period  1981-1985. 

'"  The  category  includes: 

(1)  Cleaning  plant  tailings  from  coal  cleaning 
operations: 

(2)  Gob  (loose  coal  refuse)  left  behind  on  the  floor 
of  mined  areas; 

(3)  Bone  or  bone  coal  (carbonaceous  shale  that 
has  a  high  content  of  noncombustible  materials): 
and 

(4)  Other  bituminous  coal  refuse,  such  as  "pond 
coal,"  "filter  cake"  and  "screen  refuse."  Pond  coal  is 
the  very  fine  coal  that  is  carried  away  from  the 
cleaning  plant  with  the  wash  water  and  is  allowed 
to  settle  iJa  ponds.  "Filter  cake"  is  the  solid  or  semi- 
solid material  separated  from  a  liquid  and 
remaining  on  a  filter  after  pressure  or  vacuum 
filtration.  "Screen  refuse"  is  a  coal-bearing  refuse 
generated  in  the  crushing  and  screening  of  coal. 

Continued 
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(4)  Top  or  bottom  subbituminous  coal 
that  has  a  heat  content  of  8,000  Btu  per 
pound  or  less  and  a  sulfur  content  of  1.5 
percent  or  more  and  which  has  been 
determined  to  be  waste  by  the  Bureau  of 
Land  Management'*^ 

(5)  Lignite  produced  in  association 
with  the  production  of  montan  wax,  and 
lignite  that  becomes  exposed  as  a  result 
of  such  a  mining  operation.'** 

(6)  Gaseous  fuels,  except  (a)  synthesis 
gas  from  coal,  and  (b)  natural  gas 
(including  natural  gas  liquids  and 
liquefiables)  from  gas  and  oil  wells 
unless  the  natural  gas  meets  the 
requirements  of  §  2.400  of  the 
Commission's  regulations.'** 


Practically  no  bituminous  coal  with  a  heat  content 
of  9,500  But  per  pound  or  less  and  25  percent  or 
more  ash  was  purchased  by  electric  utilities  during 
the  five-year  period  1981-1985. 

The  heat  content  of  coal  decreases  as  the 
moisture  and  ash  content  of  the  coal  increases. 
When  a  high  ash  and  a  high  moisture  content 
combine  in  the  same  coal,  the  result  is  a  low  Btu 
refuse.  However,  the  moisture  content  can 
frequently  be  reduced  by  a  drying  operation,  thus 
increasing  the  heat  content  of  the  coal  and 
rendering  it  into  e  marketable  product. 
Consequently,  a  bituminous  coal,  regardless  of  its 
type  and  origin,  must  be  both  low  in  Btu  content  and 
high  in  ash  content  in  order  to  be  "waste." 

"'  The  Commission  determined  that  top  or 
bottom  subbituminous  coal  was  "waste"  in  Big 
Horn  Energy  Partners,  38  FERC  I  61,265  (1987).  In 
some  areas  of  the  Powder  River  Coal  Basin 
(covering  northeastern  Wyoming  and  southeastern 
Montana],  the  top  and  bottom  layers  of 
subbituminous  coal  seams  are  inferior  in  quality  to 
the  main,  central  portions  of  the  seams.  Where 
these  quality  differences  occur,  a  thin  layer  of  coal 
at  the  lop  may  be  removed  and  mixed  with  the 
spoil.  After  the  central  portion  of  the  seam  is  mined, 
a  thin  layer  of  coal  at  the  bottom  of  the  seam  may 
be  left  unmined.  In  most  strip  mining  operations,  the 
bulk  of  the  "top"  and  "bottom"  coal  is  blended  in 
with  coal  from  the  main  central  portions  of  the  coal 
seams  and  is  marketed  as  single  commercial 
product.  However,  if  the  "top"  or  "bottom"  cobI  is 
so  infhrior  that  it  cannot  be  blended  and  siill  meet 
buyers'  quality  require.xents,  suoh  coal  is  waste. 
Since  most  of  the  subbituminous  coal  in  the  Powder 
River  Coal  Basin  is  from  Federal  lands,  the 
di.termination  of  what  "lop"  and  "bottom"  coal  is 
waste  should  be  made  by  the  Bureau  of  Land 
Management. 

'■"  Lignite  is  a  low  rank  coal  in  which  the 
alieration  of  veg'-tal  inatcral  has  proceeded  farther 
thjn  in  p.  af  bi;!  :",i  as  far  es  in  subbituminous  coal 
In  a  fe  V  a.tni  li  -tic  ."ountry,  lignite  contains 
moni-.a  i«  o.<  '!..l  is  iL<-overcd  for  sale  .is  feed.stock 
for  the  Ti^nMt.artiire  of  c.indies  ph mojj'-'jf  h  records 
and  polishes.  In  American  Lijniiie  P'odurts 
Company.  23  FKKC  I  61,054  (1983),  the  Commission 
cettifi'  ulL-d  8  small  power  production  lacility  that 
proposed  io  use  lignite  residue  resulting  from  the 
prociiictinn  of  niaiilan  wax. 

'  '*  This  category  includes  refinery  gases,  coke 
oven  gas,  blast  tumace  ((as,  carbon  black  gas,  and 
coal  mine  gas.  It  also  includes  "waste"  natural  gas 
as  defined  in  Order  No.  471.  Interpretation  of 
"Waste"  Natural  Gas,  lU  FERC  Stats.  &  Regs. 
^  30,744,  52  FR  19,306  (May  22. 1987).  Sep.  18  CF"R 
2.400  (1987). 

Synthesis  gas  from  coal  is  not  included  because 
synthesis  gas  plants  can  be  designed  to  produce  a 
low  Btu  gas  (less  than  300  Btu  per  Mcf]  and  a 
residual  char  that  has  little  or  no  market  value.  If 
neither  of  the  products  can  be  sold  conunercially, 


(7)  Petroleum  coke  that  cannot  be 
commercially  marketed.'** 

(8)  Rubber  tires  that  carmot  be 
commercially  marketed.'** 

(9)  Plastics  that  cannot  be 
commercially  marketed."^ 

(10)  Materials  that  a  government 
agency  has  certified  for  disposal  by 
combustion.'** 


both  could  quahfy  as  "waste."  This  would  simply  be 
a  roundabout  way  of  using  good  quality  coal  to 
produce  "waste." 

Refinery  gases  are  a  by-product  of  petroleum 
refining.  Refinery  gases  have  a  high  Btu  content 
(l(XIO-t-  Btu  per  cubic  foot)  but  may  be  unsuitable 
for  pipeline  use  because  of  impurities.  These  gases 
are  usually  used  in  the  refinery  to  generate  process 
heat.  Excess  gases  are  sometimes  sold  as  power 
plant  fuel. 

Coke  oven  gas  is  formed  in  the  production  of 
coke.  In  producing  coke,  some  of  the  coal  used  is 
converted  to  gases  or  vapors.  After  valuable 
products  are  recovered  from  the  gases,  the 
noncondensable  portion  is  called  coke  oven  gas. 
Coke  oven  gas  has  a  heating  value  of  575  to  590  Btu 
per  cubic  foot  and  bums  readily  bei,ause  of  its  high 
free-hydrogen  content. 

Blast  furnace  gas  is  used  in  mills  for  heating 
himaces,  for  gas  engines  and  for  steam  generation. 
Blast  furnace  gas  is  variable  in  quality  but  generally 
has  a  high  carbon  monoxide  content  and  low 
heating  value  (about  85  Btu  per  cubic  foot). 

Carbon  black  is  of  nearly  pure  elementary  carbon 
composed  of  small  spherical  particles  that  are 
usually  produced  from  natural  gas  and  other 
hydrocarbons  by  partial  combustion  or  thermal 
decomposition  under  carefully  controlled 
conditions.  The  flue  gases  from  carbon  black 
manufacture  have  a  residual  heat  value  of  60  Btu 
per  cubic  foot  and  can  be  burned  to  produce  steam. 

Coal  mine  gas  comes  from  abandoned  or  active 
coal  mines.  When  an  abandoned  underground  coal 
mine  is  sealed  off,  gases  containing  elevated 
concentrations  of  methane  may  accumulate  in  the 
m.ine.  The  gas  mixture  may  be  tapped  and  burned 
for  heating  nearby  homes  or  for  the  production  of 
steam.  Active  underground  coal  mines  are 
ventilated  to  remove  methane  and  other  noxious 
gases.  Methane  gas  may  be  of  pipeline  quality  but  is 
not  under  enough  pressure  to  be  suitable  for  long 
distance  transport. 

The  mined  out  areas  in  underground  coal  mines 
employing  the  longwall  mining  miitliod  are  filled 
with  gob  (a  mixture  of  unmined  roil  and  roof  rock) 
that  is  usually  a  source  of  methane  gas  emissions. 
Gob  gas  is  a  mixture  of  mine  air  and  rr.otiiane  and 
its  Btu  content  varies.  Vertical  bore  holes  tliat  are 
used  to  drain  methane  gas  from  the  coal  spam  may 
then  be  used  to  drain  gob  gas.  Both  types  of  gas 
have  been  used  for  space  heating  and  for  steam 
producti"n. 

136  Peiroleu.Ti  cokt'  ordinarily  h.is  less  >h,tn  1 
percent  ash.  has  a  high  fixed  carbon  content  (about 
MO  percent),  is  verj'  low  in  volatile  matter  |6  percent 
to  11  percent)  and  usually  contains  more  than  4.5 
percent  sulfur.  For  these  reasons,  it  is  not  a  very 
desirable  boiler  fuel. 

""  Tires  are  reported  to  have  an  average  heating 
value  of  14,500  Btu  per  pound. 

""  Plastics  refer  to  synthetic  or  natural  resins 
that  can  be  molded  by  heat  or  pressure  into  finished 
products. 

'"  Various  industrial  processes  generate 
hazardous  waste  by-products  and  contaminated 
materials  frequently.  These  by-products  and 
materials  originate  from  the  manufacture  of  paints, 
textiles,  paper  and  ink  or  processes  associated  with 
printing,  metal  working  or  those  using  nonchloride 
hydrocarbons.  One  method  of  disposing  of  these  by- 
products and  materials  is  by  combustion. 


The  Commission's  proposed  definition 
of  "waste"  would  be  applied 
prospectively  only.  Furthermore,  once 
an  application  for  qualifying  status  for  a 
particular  project  is  granted, 
certification  for  that  project  may  not 
later  be  revoked  on  the  ground  that  the 
"waste"  material  is  later  found  to  have 
commercial  value.  This  requirement  is 
necessary  to  protect  the  small  power 
production  facility  against  the  loss  of  or 
inability  to  obtain  financing. 

B.  Permissible  "Minor  Uses"  of  Fossil 
Fuels  in  Small  Power  Production 

FaciliLta 

Under  the  FPA  as  amended  by 
PURPA,  a  small  power  production 
facility  may  use  "minimum  amounts"  of 
fossil  fuels  for  purposes  of  ignition, 
startup,  testing,  flame  stabilization  and 
control  uses  and  also  to  alleviate  or 
prevent  unanticipated  equipment 
outages  and  emergencies  directly 
affecting  public  health,  safety  or 
welfare.'*'  In  implementing  these 
statutory  requirements,  the  Commission 
adopted  regulations  allowing  a  small 
power  production  facility  to  use.  in  the 
aggregate,  up  to  25  percent  fossil  fi;els 
(natural  gas,  oil,  or  coal)  for  the  listed 
statutory  purposes. '*°  The  Commission 
subsenuently  authorized  "minor  uses"  of 
fossil  fuels  in  addition  to  those  specified 
in  the  statute,  provided  that  the  use  in 
question  enhances  the  efficiency  of  the 
facility's  essential  fixed  assets.'*' 

The  current  25  percent  test  has 
resulted  in  some  difficulty  in  obtaining 
adequate  information  for  processing 
certification  applications  where 
applicants  enumerate  uses  other  than 
those  permitted  in  the  statute  but  do  not 
explain  how  the  essential  fixed  assets 
are  being  used  more  efficiently  by  such 
usf  s.  Additionally,  various  uses  under 
the  essentially  fixed  as.sets  test  have 
been  problematic.'*^ 


Defining  the  material  as  waste  simply  recognizes 
the  obvious  fact  that  it  has  no  commercial  value. 
The  defmition  in  no  way  affects  the  requirement 
that  the  combustion  of  the  material  and  I's  use  as 
fuel  coi^ld  be  undertaken  only  in  compliance  with 
all  arplicabic  Federal,  state  or  municipal 
envitmmental  control  laws  or  regulations  and  the 
appr'^val  of  the  appropnate  governmental  bodies 

>"  16  use.  796(1?)(B1  (1982). 

'*"  Order  No  70.  45  FR  17959.  17966.  FERC 
Statutes  and  Regulations.  Regulations  Preambles 
1977-1981 1  30 134  at  30.945;  aitended.  45  FR  3395a 
33962  FERC  Statutes  and  Regulations,  Regulations 
Prea.rbles  197"-1981  \  30.160  at  31.113  (1980). 

"■See  LUZ  Solar  Partners  Ltd  .  30  FERC  t  61,122 
(1985);  Power  Developers  Inc  .  32  FERC  ♦  61.101 
(1985),  re/i.  dented.  34  FERC  \  61.136  (1986: 
Northeastern  Power  Co..  34  FERC  \  81,197  (1986); 
LUZ  Solar  Partners  11  Ltd..  34  FERC  \  61.383  (1986). 

'■*'  See.  e.g..  Hydro  Corp.  of  Permsylvania.  43 
FERC  1!  61,276  (1988)  where  a  diescl  engine  was 
proposed  for  a  hydroelectric  project. 
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In  the  Commission's  recent  conference 
on  PURPA,  Southern  California  Edison 
Company  argued  that  the  limit  on 
supplementary  use  of  fossil  fuels  should 
be  reduced  from  25  percent  to  10 
percent.**'  Other  commenters  not  only 
opposed  more  stringent  fuel  use 
regulations,  but  favored  raising  the  limit 
to  50  percent,  citing  the  repeal  of 
portions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (Fuel  Use 
Act)  as  a  reflection  of  Congressional 
intent  to  ease  the  restrictions  on  the  use 
of  fossil  fuels.  They  also  claimed  that 
increasing  the  allowable  use  of  fossil 
fuels  would  have  a  positive  effect  on  the 
dispatchability  and  load-following 
capabilities  of  technologies  relying  on 

'"See  Comments  lo  the  Commission's  Conference 
on  PURPA.  Docket  No.  RM87-12-000.  filed  by 
Southern  California  Edison  Company  at  7. 


intermittent  resources,  i.e. 

144 


solar 

energy. 

Based  on  the  Commission's 
experience  with  QF  applications  since 
Fiscal  Year  1985,  the  Commission 
believes  that  it  may  be  appropriate  to 
reestablish  the  fossil  fuel  use  percentage 
at  a  level  such  that  any  use  below  such 
a  level  would  be  presumed  to  meet  the 
statutory  uses  and  other  minor  uses 
permitted  by  the  regulations.  This 

'"Comments  to  the  Commission's  Conference  on 
PURPA,  Docket  No.  RM87-12-000,  filed  by  LUZ  at 
2-5.  Hawaiian  Sugar  Planters  Association  at  4:  Solar 
Stirling  Industries.  Inc.  at  3;  Renewable  Energy 
Institute  at  9.  The  Fuel  Use  Act  was  intended,  in 
pertinent  part,  to  prohibit  or,  as  appropriate, 
minimize  the  use  of  natural  gas  and  petroleum  for 
the  benefit  of  present  and  future  generations,  while 
encouraging  greater  use  of  coal  and  other  alternative 
fuels  as  primary  energy  sources.  42  U.S.C.  8301 
(1982). 


proposal  would  allow  the  Commission 
to  avoid  time-consuming  inquiries  into 
the  specific  uses  of  fossil  fuels  in  small 
power  production  facilities.  The 
administratively  burdensome  "essential 
fixed  assets"  test  would  be  eliminated  in 
favor  of  a  simple  percentage  rule. 

For  example,  a  limit  of  15  percent 
fossil  fuel  use  would  encompass 
virtually  all  of  the  small  power  producer 
applications  reviewed  by  the 
Commission.  The  basis  for  this 
percentage  is  the  information  contained 
in  prior  applications  where  specific 
information  was  provided  on  amounts  of 
fossil  fuel  to  be  used  for  the  specified 
statutory  purposes.  The  following  two 
tables  provide  such  information  for 
applications  involving  "waste"  burning 
QFs  and  for  biomass  QFs. 


Waste.— Percentage  of  Fossil  Fuel  Use 


(0-5) 

(6-1 0» 

(11-15) 

(16-20) 

(20-25) 

Total  '" 

Unspecified 

Total'*"'^ 

QFs _ 

20 
95 

0 

1 
5 

0 

0 

21 
100 

71 

91 

'"  Total  filings  reviewed.  A  few  filings  processed  since  FY  1985  were  unavailable  in  the  files 

BioMAss.— Percentage  of  Fossil  Fuel  Use 


(0-5) 

(6-10) 

(11-15) 

(16-20) 

(20-25) 

Total 

Unspecified 

Total  '" 

QFs       

105 
79.5 

17 
13 

147  8 

6 

M«2 

1.5 

0 

132 
100 

158 

290 

Percent 

>«•  Total  filings  reviewed.  A  few  filings  processed  since  FY  1985  were  unavailable  in  tbe  files. 

'*■'  Seven  of  the  eight  applications  propose  to  use  up  to  15  percent  natural  gas  for  ignition,  startup,  testing,  and  flame  stabilization  Staff  experience  shows  such 
uses  are  genefaHy  within  5  percent  of  the  total.  One  application  proposes  that  fossil  fuel  usage  will  not  exceed  13.7  percent.  It  is  not  dear  how  such  exact  figure  was 
calculated  sirx^  ttie  purposes  of  the  fossil  fijel  usage  are  stated  as  ignition  ar>d  such  use  generally  falls  in  the  (0-5)  percent  range. 

'••One  of  the  two  filings  was  a  notice  which  proposed  to  use  20  percent  tutural  gas  in  conjunction  with  a  combustion  turbine  in  a  wood-fired  small  power 
production  facility.  As  an  applicatxxi  this  presumably  would  not  be  permitted  under  Power  Developers.  The  other  filing  proposes  to  use  natural  gas  for  "emergency 
uses"  and  it  is  not  dear  from  tfie  application  as  to  the  exact  nature  of  such  "emergency  uses"  The  statute  requires  that  such  use  be  allowed  only  when  public  health 
and  safety  is  involved. 


Under  this  approach,  the  Commission 
would  not  conduct  inquiries  into  the 
nature  of  proposed  fossil  fuel  uses  so 
long  as  such  uses  fell  within  the 
percentage  limitation.  It  would  also  be 
unnecessary  to  determine  whether 
proposed  uses  of  fossil  fuels  would 
enhance  the  efficiency  of  facilities' 
essential  fixed  assets.  Whatever 
percentage  limitation  is  established 
would  be  considered  sufficiently  minor 
as  to  meet  the  statutory  intent  of  a 
minor  use  without  further  inquiry.  The 
Commission  invites  comments  as  to 
what  percentage  would  be  appropriate 
as  the  upper  limit  for  fossil  fuel  use. 

The  Commission  occasionally 
receives  requests  to  certify  small  power 
producers  that  purchase  a  portion  of  the 
energy  input  to  the  facility  in  the  form  of 


electricity  '■**  or  steam  •*"  instead  of 
direct  use  of  fossil  fuels  such  as  oil,  gas 
and  coal.  Although  the  regulations  speak 
to  the  use  of  fossil  fuels  for  minor  uses, 
such  indirect  uses  of  fossil  fuels  are  also 
considered  as  input  to  the  facility  in 
determining  the  proportions  of  energy 
supplied  from  waste,  renewable, 
geothermal  or  hydroenergy  sources. 

The  Commission,  however,  recognizes 
that  under  certain  circumstances 
individual  waivers  of  the  percentage 
limitation  may  be  appropriate.  The 
Commission  solicits  comments  on 
whether  such  waiver  requests  should  be 
entertained.  If  waiver  requests  are 
allowed,  the  Commission  also  solicits 
comments  on  the  criteria  to  be  used  to 
determine  whether  to  grant  these 
requests. 


' "  McKee  Products,  Inc..  43  FERC  \  81,534  (1988). 
""  Lalet  Energy  Co..  43  FERC  \  61.288  (1988). 


Most  recently,  Representatives  Philip 
Sharp  and  Carlos  Moorhead,  Chairman 
and  Ranking  Minority  Member  of  the 
House  Subcommittee  on  Energy  and 
Power,  respectively,  brought  to  the 
Commission's  attention  the  possibility 
that  setting  the  maximum  allowable  use 
of  non-renewable  fossil  fuel  at  1.5 
percent,  rather  than  25  percent,  may 
adversely  affect  the  promising 
technological  breakthroughs  in  solar 
technology  that  motivated  Congress  to 
increase  the  maximum  size  of  solar 
facilities  that  can  be  exempted  from 
federal  and  state  law  under  section 
210(e)  of  PURPA  from  30  to  80 
megawatts.  This  is  not  the  intent  of  the 
Commission,  and  the  Commission 
solicits  comment  on  this  possibility.  The 
Commission  also  requests  comment  on 
whether  this  concern  would  be 
adequately  accommodated  and  the 
development  of  solar  technology  further 
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encouraged  through  the  possibility  of 
waivers  of  a  percentage  limitation.  The 
Commission  is  also  concerned  that  any 
change  in  the  allowed  amount  of  fossil 
fuel  might  adversely  impact  small  power 
production  facilities  in  the  planning 
stage.  Commentary  is  requested  on  the 
need  for  a  transition  period  if  changes 
are  adopted. 

C.  Power  Production  Capacity 

1.  Background 

The  electrical  capacity  of  a  small 
power  production  facility  is  of  crucial 
importance  under  the  PURPA  regulatory 
scheme.  By  statutory  definition,  small 
power  production  facilities  must  be  no 
larger  than  80  megawatts.  Moreover, 
certain  of  the  regulatory  exemptions 
generally  afforded  to  QFs  are  not 
extended  to  small  power  production 
facilities  larger  than  30  megawatts. 
Facilities  powered  by  "waste,"  wind 
and  hydropower  are  subject  to  both  the 
FPA  and  PUHCA  if  their  capacity 
exceeds  30  megawatts.  Facihties  fired 
with  biomass  would  be  subject  to  the 
FPA  but  exempt  from  PUHCA. 
Geothermal  facilities  and  solar  facilities 
(for  a  limited  period  of  two  years)  are 
exempt  from  the  regulatory  provisions  of 
both  statutes,  up  to  the  maximum 
allowable  size  of  80  megawatts. 

Many  types  of  projects  exhibit 
economies  of  scale  in  size  ranges  up  to  a 
few  hundred  megawatts.  Such  projects 
can  produce  electricity  more  cheaply  if 
sized  larger.  But  if  sized  too  large,  a 
facility  may  be  exposed  to  regulation  as 
a  utility  or  may  fall  outside  the 
definition  of  a  small  power  production 
facility.  A  clear  tension  exists  between 
the  economic  motivation  of  project 
developers  and  the  statutory  framework. 
For  this  reason,  the  Commission  has 
repeatedly  been  confronted  with 
questions  of  how  to  measure  the 
electrical  capacity  of  a  small  power 
production  facility. 

2.  Problem 

Small  power  production  facilities 
employ  a  wide  range  of  energy  sources 
and  technologies.  This  variation  greatly 
complicates  the  task  of  determining  a 
particular  facility's  electrical  capacity. 
There  are  two  reasons  for  this.  First,  the 
on-site  station  use  of  electricity  can  vary 
enormously. 

Station  use  is  the  use  of  power  in  the 
power  plant  itself.  For  example, 
electricity  is  typically  used  to  operate 
boiler  feedwater  pumps,  and  induced 
and  forced  draft  fans,  and  for  excitation 
of  the  generator.  All  of  these  station 
uses  are  consumed  in  the  process  of 
power  production.  Only  the  net  output 
(gross  output  less  station  use)  of  a 


facility  is  available  to  consumers  of 
electricity,  and  the  Commission  has 
concluded  in  Power  Developers,  Inc.^^^ 
that  utilities  are  only  obligated  to 
purchase  a  QF's  net  output. 

Station  use  of  power  depends  on  the 
production  process  employed. 
Hydroelectric  facilities  require  very 
little  station  use  of  power.  Geothermal 
facilities  may  require  a  large  amount, 
since  geothermal  fluids  must  be  pumped 
through  the  facility  and  reinjected  into 
the  ground.  Power  production  from 
municipal  solid  waste  may  also  require 
a  large  input  of  station  use  for 
processing  the  garbage.  The  station  use 
problem  makes  reliance  on  the 
generator's  nameplate  rating  an 
unreliable  guide  to  the  facility's  actual 
production  capability. 

Station  use  is  not  the  only 
complicating  factor.  The  output  of  a 
power  plant  can  be  limited  by  any  of  a 
number  of  elements  in  the  facility.  In  a 
Rankine  cycle  steam  plant,  the  limited 
component  could  be  the  boiler,  the 
turbo-generator,  or  the  condenser.  For 
large  utility  power  plants,  the  individual 
components  are  engineered  to  operate 
harmoniously.  But  the  components  of  a 
small  power  production  facility  are 
typically  not  custom  designed  and 
produced.  These  projects  often  use  a 
variety  of  "off  the  shelf  components. 
Discussions  with  small  power  producers 
have  indicated  that  standard  turbine 
sizes  are  sometimes  ordered  that  are 
oversized  relative  to  the  available 
energy  resource.  Again,  the  generator's 
nameplate  rating  may  be  a  poor  guide  to 
the  facility's  real  capability. 

3.  Proposed  Soution 

The  Commission  is  proposing  to 
codify  its  decision  in  Occidental 
Geothermal  Inc. ^^^  in  which  we 
explained: 

The  Commission  will  consider  the  "power 
production  capacity"  of  a  facility  to  be  the 
maximum  net  output  of  the  facility  which  can 
be  safely  and  reliably  achieved  under  the 
most  favorable  operating  conditions  likely  to 
occur  over  a  period  of  several  years.  The  net 
output  of  the  facility  is  its  send  out  after 
subtraction  of  the  power  used  to  operate 
auxiliary  equipment  in  the  facility  necessary 
for  power  generation  (such  as  pumps, 
blowers  fuel  preparation  machinery,  and 
exciters)  and  for  other  essential  electricity 
uses  in  the  facility  from  the  gross  geiierator 
output. 

We  are  proposing  to  add  a  new 
§  292.202(p)  that  will  refiect  the  concept 
of  net  capacity  outlined  in  Occidental 
Geothermal.  The  Commission 


recognizes  that  this  definition  does  not 
eliminate  the  need  for  some  measure  of 
judgment  in  assessing  the  capacity  of  a 
small  power  production  facility.  We 
have  tentatively  concluded  that  the 
exercise  of  reasonable  judgment  is 
necessary  for  determining  a  facility's 
capacity.  Any  other  approach,  such  as 
using  nameplate  capacity,  appears  to 
overlook  the  large  variation  in  station 
use  of  power  among  small  power 
production  technologies.  The 
Commission  believes  that  its  proposed 
definition  will  help  QF  certification 
applicants  by  sparing  them  the  need  to 
research  the  record  of  case  decisions 
since  1981.  Comments  are  invited  on  the 
merits  of  the  proposed  definition. 

In  addition  to  the  question  oi  how  a 
QF's  capacity  is  to  be  measured,  the 
Commission  must  also  decide  where  the 
measurement  is  to  be  made.  Small 
power  production  facilities  may 
comprise  interconnection  equipment, 
transformers,  and  radial  transmission 
lines  as  well  as  the  generator.  Since 
electrical  losses  occur  in  all  such 
equipment,  the  capacity  of  a  facility  will 
vary  if  measured  at  different  points  in 
the  facility. 

The  capacity  of  a  powerplant  has 
traditionally  been  measured  at  the 
busbar.  However,  in  Malacha  Power 
Project,  Inc.  [Malacha],^ ^'  the 
Commission  ruled  that: 

"the  electric  power  production  capacity  of  the 
facility  is  the  capacity  that  the  electric  power 
production  equipment  delivers  to  the  point  of 
interconnection  with  the  purchasing  electric 
utility's  transmission  system."  "* 

The  logic  of  the  Malacha  order  was  that 
capacity  should  be  measured  at  the 
"outer  envelope"  of  the  facility.  Since 
switchyards  and  radial  transmission 
lines  were  found  to  be  part  of  the 
facility,'^*  the  facility's  capacity  should 
be  measured  at  the  end  of  such 
switchyards  and  lines. 

Apart  from  appearing  consistent  with 
the  finding  that  a  QF  can  include  certain 
interconnection  and  transmission 
facilities,  the  Malacha  approach 
provides  one  other  benefit  to  small 
power  producers.  Larger  generation 
facilities  can  be  constructed  than  if 
capacity  were  measured  at  the  busbar. 
In  effect,  certain  transmission  and 


'"32  FERC  t  61.101  (1985).  reh.  denied.  34  FERC 
161.130(1986). 

"M7  FERC  t  61.231  (1981). 


•"  41  FHRC I  61.350  (1987). 

'**/rf.  at  61,946. 

"»  Si'e  Clarion  Power  Co.  (Clarion).  39  FERC 
\  61.317  (1987):  Sycamore  Cogeneration  Co. 
(Sycamore).  40  FERC  H  61.237  (1987)  where  the 
Commission  determined  that  a  QF  facility  included 
transmission  lines  as  long  as  they  are  used  for 
transmiitms  Itie  QFs  power  to  the  purchasing  utility 
and  transmiliiiig  backup,  supplemental  and 
maintenance  power  to  the  QF. 
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transformer  losses  are  counted  as 
internal  losses  in  the  facility. 

The  MaJacha  approach  also  has 
certain  apparent  drawbacks.  The  need 
to  collect  data  on  switchyard  and 
transmission  losses  is  one  obvious 
liability.  The  required  data  may  be 
complex.  Losses  will  vary  (in  a 
nonlinear  manner)  due  to  the  influence 
of  such  factors  as  the  weather,  the  load 
imposed  on  the  equipment  and  the 
power  factor.  The  cost  of  collecting  and 
analyzing  such  data  would  be  imposed 
on  all  petitioners  for  QF  certi^cation, 
through  the  filing  fee.  The  additional 
factors  that  affect  transmission  and 
switchyard  losses  may  also  make  the 
capacity  of  individual  QFs  more 
uncertain,  and  subject  to  challenge  if  the 
factors  change. 

Moreover,  the  Malacha  approach  is 
inconsistent  with  the  approach  is 
inconsistent  with  the  approach  used  to 
determine  the  capacity  of  utilities' 
generation  resources.  If  the  capacity  of 
utility  powerplants  were  evaluated  at 
the  busbar  and  QFs  were  evaluated 
after  transformation  and  transmission, 
the  QFs  may  be  underpaid  for  their 
capacity.  This  is  likely  to  occur  because 
the  utilities'  power  must  also  be  stepped 
up  to  transmission  voltage  and  carried 
over  transmission  Unes.  These  losses 
must  be  treated  consistently  in  order  for 
QFs  to  be  paid  a  correct  measure  of 
avoided  cost.  The  Commission  has 
recognized  this  need  by  including  line 
losses  as  a  factor  which  may  a^ect 
avoided  cost.  "• 

On  balance,  the  Commission  believes 
that  its  statutory  mandate  to  encourage 
QFs  would  best  be  met  by  measuring  a 
QFs  capacity  at  the  busbar.  The 
alternative  approach  of  measuring 
capacity  at  the  point  of  interconnection 
appears  to  raise  problems  that  far 
outweigh  the  few  benefits.  The 
Commission  wishes  to  emphasize  that 
any  rule  which  may  be  adopted  would 
not  affect  the  qualifying  status  of  any 
facility  already  certified. 

Vn.  Environmental  Finding 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  must  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  environment.**'' 
The  Commission  has  categorically 
excluded  certain  actions  &om  this 
requirement  as  not  having  a  significant 


'*•  See  18  CFR  292.304(a)  (1987);  ADFAC  NOPR. 

'"  Regulation*  Imptemonting  National 
Envtronmental  Policy  Act  S2  FR  47897  (Dec.  17. 
1987],  in  FERC  SUtutea  and  Regulationa  \  30.783 
(Dec.  10. 1987). 


effect  on  the  human  environment. '••  No 
environmental  consideration  is 
necessary  for  the  promulgation  of  a  rule 
that  is  clarifying,  corrective,  or 
procedural  or  that  does  not  substantially 
change  the  effect  of  legislation  or 
regulations  being  amended.*** 

Under  this  NOHl  the  Commission 
proposes  to  clarify  its  regulations  on  the 
criteria  and  procedures  under  which 
cogeneration  and  small  power 
production  facilities  can  obtain 
qualifying  status  for  PURPA  benefits. 
"The  proposed  application  form  is  a 
procedural  requirement  specifying 
certain  information  to  be  included  in  an 
application  for  certification.  The 
proposed  rule  does  not  substantially 
change  existing  Commission  regulations 
with  respect  to  the  criteria  and 
procedures  by  which  qualifying  facilities 
can  obtain  PURPA  benefits. 

Section  201  of  PURPA  includes 
"waste"  as  an  allowable  primary  energy 
source  for  qualifying  small  power 
production  faciUties.  To  the  extent  the 
Commission  is  proposing  a  revised 
definition  of  "waste"  and  providing  an 
illustrative  list  of  waste  energy  sources, 
this  action  simplifies  current 
Commission  practice  but  does  not 
substantially  change  the  effect  of  the 
underlying  legislation. 

The  Commission  is  also  proposing  to 
revise  the  limit  on  the  amount  of  fossil 
fuel  that  can  be  used  in  a  small  power 
production  facility  from  25  percent  of 
the  facility's  energy  input  to  15  percent. 
This  15  percent  limit,  however,  would 
have  encompassed  virtually  all  of  the 
small  power  production  applications 
received  by  the  Commission  since  the 
beginning  of  the  PURPA  program. 
Therefore,  a  prospective  change  in  this 
standard  should  have  no  significant 
environmental  effect. 

Accordingly,  the  Commission  has 
determined  that  the  proposed  rule,  if 
adopted,  would  not  constitute  a  major 
Federal  action  significantiy  affecting  the 
quality  of  the  human  environment. 

VIII.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
requires  Federal  agencies  to  consider 
whether  the  rule,  if  promulgated,  will 
have  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities." 
An  agency  is  not  required  to  make  an 
RFA  analysis,  however,  if  it  certifies 
that  the  rule  will  not  have  such  an 
impact.  *•" 


The  proposed  rule  would  provide  a 
number  of  benefits  to  small  business 
entities.  The  proposed  rule  would 
improve  the  usefulness  of  the  self- 
qualifying  approach  for  small  power 
production  and  cogeneration  facilities 
seeking  to  qualify  for  PURPA  benefits 
(quahfying  facilities  of  QFs).  Small 
entities  would  benefit  by  avoiding  the 
time  and  expense  of  requesting 
Commission  certification.  In  the  event 
that  a  small  entity  desires  Commission 
review  of  a  proposed  QF  (either  by 
certification  or  by  declaratory  order), 
the  proposed  rule  would  reduce 
administrative  expense  by  clearly 
spelling  out  the  information  that  needs 
to  be  filed.  For  facilities  that  have 
abready  been  certified  as  QFs,  the 
proposed  rule  under  S  292.207(d)(2) 
would  provide  a  quick  and  relatively 
inexpensive  means  of  ascertaining  the 
impact  of  changes  to  the  QF.  The 
proposed  rule  would  provide  workable 
alternatives  to  certification  and  should 
act  to  reduce  the  cost  of  certification. 

For  these  reasons,  the  Commission 
believes  that  the  streamlined  regulatory 
procedures  applicable  to  QFs  will  have 
a  beneficial  impact  on  these  entities. 
Since  the  impact  on  these  small  entities 
affected  by  tills  rule  is  expected  to  be 
beneficial,  the  Commission  does  not 
believe  the  economic  impact  will  be 
"significant"  within  the  meaning  of  the 
RFA.  The  Commission  certifies, 
therefore,  that  this  rule,  if  promulgated, 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities. 

IX.  Paperwork  Redaction  Act 

The  Paperwork  Reduction  Act  '*•  and 
the  Office  of  Management  and  Budget's 
(OMB)  regulations  *•*  require  that  OMB 
approve  certain  information  collection 
requirements  imposed  by  agency  rule. 
The  information  collection  provisions  in 
this  NOPR  are  being  submitted  to  the 
OMB  for  its  approval. 

The  Commission  promulgated  the 
information  collection  provisions  of  this 
rule  in  order  to  streamline  the  process 
by  which  quahfying  small  power 
production  and  cogeneration  facilities 
may  apply  for  certification  and  to 
eliminate  unnecessary  delays  in 
processing  certification  applications.  In 
addition,  the  Commission  encourages 
facilities  to  follow  an  alternative  self- 
qualification  procedure,  which  reduces 
the  filing  requirement  to  an  affidavit 
providing  a  basic  description  of  the 
facihty  and  a  statement  that  it  meets  the 
Commission's  criteria.  In  either  case. 


»»»18CFR38a4(1987). 

'"  18  CFR  380.4(a)(2)(u)  (1987). 

'••5US.C.a05{b)(1982). 


>•>  44  U.&C  3W1-3S20  (1982). 
'"  5  CFR  1320-12  (1965). 
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these  filings  are  on  a  one-time  only 
basis. 

For  a  small  power  production  or 
cogeneration  facility  that  files  an 
application  for  certifiction,  the 
information  collection  burden  is 
estimated  to  be  22  hours  per  response. 
The  number  of  likely  respondents  is  254 
based  on  FY  1987  filings. 

For  facilities  that  choose  the  self- 
qualification  procedure,  the  information 
collection  burden  is  estimated  to  be 
approximately  one  hour  per  response. 
The  number  of  likely  respondents  is  523 
based  on  FY  1987  filings. 

Interested  persons  can  obtain 
information  on  the  information 
collection  provisions  by  contacting  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426  (Attention: 
Kenneth  Thomas  at  (202)  357-5253). 
Comments  on  the  information  collection 
provisions  can  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  New  Executive  Office  Building, 
Washington,  DC  20503  (Attention:  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Commission). 

X.  Comment  Procedures 

A.  Written  Comments 

The  Commission  invites  interested 
persons  to  submit  comments,  data, 
views,  and  other  information  concerning 
the  matters  set  out  in  this  notice.  All 
comments  should  be  submitted  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
29426  and  should  refer  to  Docket  No. 
RM88-17-000.  Written  comments 
received  on  or  before  October  27, 1988, 
will  be  considered  by  the  Commission. 
Replies  to  written  comments  must  be 
filed  with  the  Commission  on  or  before 
November  28, 1988.  Replies  to  written 
comments  may  not  exceed  15  double 
spaced  pages.  An  original  and  14  copies 
of  the  comments  should  be  filed  with  the 
Secretary. 

All  written  coniments  will  be  placed 
in  the  Commission's  public  files,  and 
will  be  available  for  public  inspection  in 
the  Conunission's  Division  of  Public 
Information,  Room  1000,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  during  regular  business  hours. 

B.  Public  Hearing 

The  Commission  is  scheduling  a 
public  hearing  to  be  held  November  16, 
1988,  to  provide  interested  persons  with 
an  opportunity  to  make  oral 
presentations  of  their  views.  A  request 
to  participate  must  be  submitted  in 
writing  to  the  Office  of  the  Secretary  on 


or  before  October  27, 1988.  A  request  to 
participate  must  be  filed  separately  from 
any  comments  filed  in  this  proceeding. 

The  public  hearing  will  not  be  of  a 
judicial  or  evidentiary  nature.  There  will 
be  no  cross-examination  of  persons 
presenting  statements.  However,  the 
Commission  may  question  these  persons 
and  an  opportimity  to  respond  orally 
will  be  provided.  A  stenographer  will 
prepare  a  transcript  of  the  hearing, 
which  will  be  available  in  the  public  file 
for  this  proceeding.  Docket  No.  RM88- 
17-000,  in  the  Commission's  Public 
Reference  Room.  Any  further  procedural 
rules  will  be  addressed  by  the 
Commission  at  the  hearing. 

The  hearing  is  intended  to  provide  for 
a  public  discussion  of  the  issues  in  this 
notice  and  is  for  oral  presentations  only. 

List  of  Subjects  in  18  CFR  Part  292 

Electric  power  plants.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part 
292,  Chapter  1,  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  direction  of  the  Commission. 
Commissioner  Stalon  reserved  the  right  to  file 
concurring  opinion.  Commissioner  Trabandt 
concurred  with  a  separate  statement 
attached. 
Lois  D.  Cashell, 
Acting  Secretary. 

PART  292— REGULATIONS  UNDER 
SECTIONS  201  AND  210  OF  THE 
PUBLIC  UTIUTY  REGULATORY 
POUCIES  ACT  OF  1978  WITH  REGARD 
TO  SMALL  POWER  PRODUCTION  AND 
COGENERATION 

1.  The  authority  citation  for  Part  292 
continues  to  read  as  follows: 

Authority:  Federal  Power  Act,  16  U.S.C. 
791a-824c  (1982),  as  amended  by  Department 
of  Energy  Organization  Act,  42  U.S.C.  7101- 
7352  (1982);  E.0. 12009,  3  CFR  1978  Comp.,  p. 
142;  Independent  Offices  Appropriations  Act, 
31  U.S.C.  9701  (1982);  Electric  Consumers 
Protection  Act  of  1986,  Public  Utility 
Regulatory  Policies  Act.  16  U.S.C.  2601-2645 
(1982),  as  amended. 

2.  In  §  292.202,  paragraphs  (b),  (d),  (e) 
and  (h)  are  revised  and  paragraphs  (s) 
and  (t)  are  added  to  read  as  follows: 

§  292.202    Definitions. 
***** 

(b)  "Waste"  means  an  energy  source, 
other  that  biomass,  that  has  essentially 
no  commercial  value  at  the  time  and 
place  in  which  it  is  produced.  "Waste" 
includes,  but  is  not  limited  to,  the 
following: 


(1)  Anthracite  refuse  than  has  a  heat 
content  of  6,000  Btu  or  less  per  pound 
and  has  45  percent  or  more  ash; 

(2)  Anthracite  culm  produced  prior  to 
July  23, 1985; 

(3)  Bituminous  coal  refuse  that  has  a 
heat  content  of  9,500  Btu  per  pound  or 
less  and  has  25  percent  or  more  ash; 

(4)  Top  or  bottom  subbituminous  coal 
that: 

(i)  Has  a  heat  content  of  8,000  Btu  per 
pound  or  less  and  has  a  sulfur  content  of 
1.5  percent  or  more;  and 

(ii)  Has  been  determined  to  be  waste 
by  the  Bureau  of  Land  Management; 

(5)  Lignite  produced  in  association 
with  the  production  of  montan  wax  and 
lignite  that  becomes  exposed  as  a  result 
of  such  an  operation; 

(6)  Gaseous  fuels  except: 

(i)  Synthesis  gas  from  coal;  and 
(ii)  Natural  gas  (including  natural  gas 
liquids  and  liquefiables)  from  gas  and 
oil  wells  unless  the  natiu-al  gas  meets 
the  requirements  of  §  2.400  of  this 
chapter; 

(7)  Petroleum  coke  that  cannot  be 
commercially  marketed; 

(8)  Rubber  tires  that  cannot  be 
commercially  marketed; 

(9)  Plastics  that  cannot  be 
commercially  marketed;  and 

(10)  Materials  that  a  government 
agency  has  certified  for  disposal  by 
combustion. 
***** 

(d)  "Topping-cycle  cogeneration 
facility"  means  a  cogeneration  facility  in 
which  the  energy  input  to  the  facility  is 
first  used  to  produce  useful  power 
output,  and  at  least  some  of  the  reject 
heat  from  the  power  production  is  then 
used  to  provide  useful  thermal  energy; 

(e)  "Bottoming-cycle  cogeneration 
facility"  means  a  cogeneration  facility  in 
which  the  energy  input  to  the  system  is 
first  applied  to  a  useful  thermal  energy 
process,  and  at  least  some  of  the  reject 
heat  emerging  from  the  process  is  then 
used  for  power  production; 
***** 

(h)  "Useful  thermal  energy  output"  of 
a  topping-cycle  cogeneration  facility 
means: 

(1)  The  thermal  energy  made  available 
for  use  in  an  established  industrial  or 
commercial  process,  or  used  in  a  heating 
or  cooling  application;  or 

(2)  The  thermal  energy  made  available 
for  use  in  a  nonconventional  industrial 
or  commercial  process  if  the  revenues 
received  from  the  sales  of  heat  or  steam 
are  equal  to  or  greater  than  the  cost  of 
an  equivalent  quantity  of  the  qualifying 
facility's  fuel  input. 
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(s)  "Power  production  capacity" 
means  the  maximuni  gross  electric 
power  output  capability  of  a  facility  that 
can  be  safely  and  reliably  achieved 
under  favorable  operating  conditions 
over  several  years  minus  auxiliary  loads 
necessary  for  power  production.  Power 
production  capacity  must  be  measured 
at  tlie  facility  busbar. 

(t)  "Sequential  use"  of  energy  means 
the  use  of: 

(1)  Reject  heat  from  a  power 
production  process  at  least  some  of 
which  is  then  used  in  a  thermal 
application  (topping-cycle  facility);  or 

(2)  Reject  heat  from  a  thermal 
application  at  least  some  of  which  is 
then  used  for  power  production 
(bottoming-cycle  facility). 

3.  In  §  292.204,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  292.204    Criteria  for  Qualifying  smaU 
power  production  faciiities. 

*  *         *        «         * 

(b)  Fuel  use. 

*  «        *        *        * 

(2)  Use  by  the  facility  of  energy 
sources  other  than  the  primary  energy 
sources  may  not.  in  the  aggregate, 

exceed '  percent  of  the  total  energy 

input  of  the  facility  on  an  annual  basis 
beginning  with  the  in-service  date  of  the 
facility. 

4.  In  §  292.205,  paragraphs  (a)  and 
{b)(l)  are  revised  to  read  as  follows: 

§  292.205    Criteria  for  qualifying 
cogeneration  facilities. 

(a)  Operating  and  efficiency 
standards  for  topping-cycle  facilities. 

(1)  Operating  standard.  For  any 
topping-cycle  cogeneration  facility,  the 
useful  thermal  energy  output  of  the 
facility,  on  an  annual  basis  beginning 
with  the  in-service  date  of  the  facility, 
must  be  no  less  than  5  percent  of  the 
total  energy  output. 

(2)  Efficiency  standard. 

(ij  for  a  topping-cycle  cogeneration 
facility,  the  installation  of  which  began 
on  or  after  March  13, 1980,  and  for 
which  more  than  50  percent  of  the 
energy  input  is  natural  gas  or  oil,  the 
useful  power  output  of  the  facility  plus 
one-half  of  the  useful  thermal  energy 
output,  on  an  annual  basis  beginning 
with  the  in-service  date  of  the  facility: 

(A)  Subject  to  paragraph  (a)(2](i)(B)  of 
this  section,  must  be  no  less  than  42.5 
percent  of  the  total  energy  input  of 
natural  gas  and  oil  to  the  facility;  or 

(B)  If  the  useful  thermal  energy  output 
is  less  than  15  percent  of  the  total 
energy  octput  of  the  facihty,  must  be  no 
les»  than  45  percent  of  the  total  energy 


'  Editorial  note:  The  Final  rult  will  specify  a 
figure. 


input  of  natural  gas  and  oil  to  the 
facility. 

(ii)  For  a  topping-cycle  cogeneration 
facility  not  subject  to  paragraph  (a)(2)(i) 
of  this  section,  there  is  no  efficiency 
standard. 

(b)  Efficiency  standards  for 
bottoming-cycle  facilities. 

(1)  For  a  bottoming-cycle  cogeneration 
facility  with  supplementary  firing,  the 
installation  of  which  began  on  or  after 
March  13, 1980,  the  facility,  on  an  annual 
basis  begirming  with  its  in-service  date: 

(i)  Must  have  a  useful  power  output  of 
no  less  than  45  percent  of  the  energy 
input  of  natural  gas  and  oil  used  for 
supplementary  firing;  and 

(ii)  Must  not  have  an  energy  input 
from  fuel  used  for  supplementary  firing 
as  expressed  in  Btus  that  exceeds  50 
percent  of  the  energy  input  for  the 
thermal  process. 
***** 

5.  Section  292.207  is  revised  to  read  as 
follows: 

§  292.207    Procedures  for  obtaining 
qualifying  status. 

(a)  Self-Qualification. 

(1)  A  small  power  production  facility 
or  cogeneration  facility  that  meets  the 
criteria  established  in  §  292.203  is  a 
qualifying  facility. 

(2)  The  owner  or  operator  of  a  facility 
qualifying  under  this  paragraph  must  file 
an  affidavit  with  the  Commission  signed 
by  the  owner,  operator,  or  authorized 
representative  of  the  facility  that 
includes: 

(i)  The  name  and  address  of  the 
applicant  and  location  of  the  facility; 

(ii)  A  brief  description  of  the  facility, 
including  a  statement  identifying  the 
facility  as  either  a  small  power 
production  facility  or  a  cogeneration 
facility: 

(iii)  The  prinriary  energy  source  used 
or  to  be  used  by  the  facility; 

(iv)  The  pcvvk  r  production  capacity  of 
the  facility:  and 

(v)  A  statement  that  the  facility  meets 
the  criteria  established  in  §  292.203  of 
this  part. 

(3)  A  facility  that  self-qunlifips  under 
this  paragraph  must  also  provide  the 
utility  with  which  it  expects  to 
interconnect  a  copy  of  the  affidavit 
described  in  paragraph  (a)(2)  of  this 
section. 

(4)  Unless  a  utility  files  an  objection 
with  the  Commission  within  90  days  of 
receiving  the  affidavit  described  in 
paragraph  (a)(3)  of  this  section,  the 
utility  must  meet  its  obligations  with 
respect  to  that  qualifying  facility  as 
provided  in  S  292.303  of  this  Part. 

(b)  Optional  procedure 

(1)  Application  for  Commission 
certification.  In  lieu  of  the  certification 


procedures  in  paragraph  (a)  of  this 
section,  an  owner  or  operator  of  a 
facility  may  file  with  the  Commission  an 
application  for  Commission  certification 
that  the  facihty  is  a  qualifying  facility. 
The  application  must  be  accompanied 
by  the  fee  prescribed  by  Part  381  of  this 
chapter. 

(2)  General  contents  of  application. 
(i)  An  applicant  requesting 

certification  of  a  facility  as  a  qualifying 
small  power  production  facility  under 
this  paragraph  must  provide -a 
completed  and  signed  FERC  Form  556- 
A. 

(ii)  An  applicant  requesting 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  under  this 
paragraph  must  provide  a  completed 
and  signed  FERC  Form  556-B. 

(3)  Commission  action. 

(i)  Within  90  days  after  an  application 
is  filed,  the  Commission  will  issue  an 
order  granting  or  denying  the 
application,  tolling  the  time  for  issuance 
of  an  order,  or  setting  the  matter  for 
hearing.  An  order  that  denies 
certification  will  identify  the  specific 
requirements  that  were  not  met.  If  an 
order  is  not  issued  within  90  days  of  the 
filing  date  of  the  complete  application, 
the  application  is  granted. 

(ii)  For  purposes  of  this  paragraph,  the 
date  an  appHcation  is  filed  is  the  date 
the  Office  of  the  Secretary  receives  all 
the  information  necessary  to  comply 
with  the  requirements  of  this  Part. 

(4)  Notice. 

(i)  Applications  for  certification  filed 
under  this  paragraph  must  include  a 
copy  of  a  notice  of  the  request  for 
certification  for  publication  in  the 
Federal  Register.  The  notice  must  state 
the  applicant's  name,  the  date  of  the 
application,  and  a  brief  description  of 
the  facility  for  which  qualification  is 
sought.  This  description  must  include: 

(A)  A  statement  indicating  whether 
such  facility  is  a  small  power  production 
facility  or  a  cogeneration  facility; 

(B)  The  primary  energy  source  used  or 
to  be  used  by  the  facility; 

(C)  The  power  production  capacity  of 
the  facility;  and 

(D)  The  location  of  the  facility. 

(ii)  The  notice  must  be  in  the  following 
form: 

(Name  of  Applicant) 
Docket  No.  QF- 

Notice  of  Application  for  Commission 
CertifiGatioii  of  Qualifying  Status  of  a  (Small 
Power  Production)  (Coxenwation)  Facility 

On  (date  of  apphcation  was  filed],  (name 
and  address  of  applicant)  filed  with  the 
Federal  Energy  Regulatory  CommiBRion  an 
application  of  a  facility  as  a  qualifying  (small 
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power  produclion)  (cogeneration)  facility 
pursuant  to  §  292.207fb)  of  the  Commission's 
regulations.  No  determination  has  been  made 
that  the  submittal  constitutes  a  complete 
filing. 

(Description  of  facility) 

A  person  who  wishes  to  be  heard  or  to 
object  to  granting  qualifying  status  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Reg\ilatory  Commission,  B25 
North  Capitol  Street  NE.,  Washington.  DC, 
20426,  in  accordance  with  rules  211  ard  214 
of  the  Commission's  Rules  of  Practice  and 
Procedure.  A  motion  or  protest  must  be  filed 
within  30  days  after  the  date  of  of  publication 
of  this  notice  and  must  be  served  on  tire 
applicant.  Protests  wili  be  considered  by  rhe 
Commission  in  determining  the  appropriate 
action  to  be  taken  but  will  no!  serve  to  moke 
protestants  parties  to  the  proceeding.  A 
person  who  wishes  to  become  a  party  must 
file  a  motion  to  intervene.  Copies  of  this 
application  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

(c)  RevocaiJon  of  qualifyir.g  status. 

(1)  The  Commisaion  may  revoke  the 
qualifying  status  of  a  qualifying  facilky 
which  has  been  certified  under  this 
section  if  such  facility  fails  to  comply 
with  any  of  the  statements  contained  in 
its  application  for  Commission 
certification. 

(2)  Prior  to  undertaking  any 
substantial  alteration  or  modification  of 
a  qualifying  facility  which  has  been 
certified  under  this  section,  a  small 
producer  or  cogenerator  may  apply  to 
the  Commission  for  a  determination  that 
the  proposed  alteration  or  modification 
will  not  result  in  a  revocation  of 
qualifying  status. 

(3)  For  purposes  of  this  section,  the 
following  alterations  or  modifications 
will  not  result  in  revocation  of  qualifying 
status: 

(i)  A  change  in  the  name  of  the 
corporation  that  owns  the  qaualifying 
facility; 

(ii1  A  change  in  the  owTisrship  of  a 
small  power  production  facility  if  the 
new  and  remaining  owners  are  not 
affiliated  with  an  electric  utility,  an 
electric  utility  holding  company,  or  a 
combination  thereof; 

(iii)  A  change  in  the  ownership  of  a 
cogeneration  facihty  if; 

(A)  The  new  and  remaining  owners 
are  not  affihated  with  an  electric  utility, 
an  electric  utility  holding  company,  or  a 
combination  thereof;  and 

(B)  The  user  of  the  thermal  energy 
produced  by  the  cogeneration  facility  is 
not  affiliated  with  the  owner  of  the 
cogenerator  facility; 

(iv)  A  change  in  the  location  of  a 
proposed  quaHfying  small  power 
production  farilty  if  the  new  location  is 
not  within  one  mile  of  another  small 
power  production  facility  that: 


(A)  Is  owned  by  the  same  person[s); 
and 

(JJj  Uebs  the  same  primary  energy 
source(s); 

(v)  A  decrease  in  the  amount  of 
natural  gas  or  oil  used  by  a  cogeneration 
facility  if  the  efficiency  and  operating 
standard  calculations  for  the  facility 
remain  at  or  above  the  minimum  limits 
for  those  standards: 

[vi)  A  decrease  in  the  amount  of  fossil 
fuel  used  by  a  small  power  production 
facility  if  the  total  use  of  fossil  fuel 
remains  below  the  limit  specified  in 
§  292.204(b)(2)  of  this  part; 

(vii)  A  change  in  the  primary  energy 
source  of  a  small  power  production  if 
the  new  primary  energy  source  is: 

(A)  Blomass,  a  renewable  resource,  or 
a  geothermal  resource; 

(B)  One  of  the  waste  energy  sources 
listed  in  §  292.202(b)  of  this  part;  or 

(C)  A  combination  of  the  energy 
sources  in  paragraphs  (c)(3}(vi)(A)  and 
{c)(3)(vi)(B)  of  this  section; 

(viii)  A  change  in  the  energy  source  of 
a  cogeneration  facility  if  the  new 
primary  energy  source  does  not  result  in 
an  increase  in  the  facility's  use  of 
natural  gas  or  oil; 

(ix)  An  additional  use  of  a 
cogeneration  facility's  thermal  output  if 
the  original  uses  are  maintained  as 
specified  in  the  original  certification 
order; 

(x)  An  increase  in  the  efficiency  or 
operating  standard  calculation  of  a 
cogeneration  facility; 

(xi)  A  change  in  the  power  production 
capacity  of  a  qualifying  small  power 
production  facility  if  the  facility's 
capacity  does  not  exceed  the  capacity 
limit  established  for  that  particular  tj^pe 
of  facility;  or 

(xii)  A  change  in  the  power 
production  capacity  of  a  cogeneration 
facility  if  the  ef'iciency  and  operating 
standard  calculations  for  the  facility 
remain  at  or  above  the  minimum  limits 
for  those  standards. 

(4)  A  qualifying  facility  that  has  been 
certified  under  this  section  must  rictify 
the  Commission,  in  wnting.  of  a  change 
listed  in  paraj^raph  (c)i3]  cf  this  section. 

[Editorial  Note.  The  following  fnrnia  and 
Statrments  will  net  appear  in  the  C.^de  cf 
Federil  Regiiiaiions] 

Appeucfix  A — Forms  and  Statements 

[FERC  Form  No.  556-A] 

Application  for  Certification  of  Qualifying 
Factility  Status  as  a  Small  Power  Production 
Facility 

(To  be  completed  for  the  purpose  of 
demonstrating  conformance  with  the 
quahfication  criteria  of  |  292.203(a)) 

la.  Full  name  of  applicant: 
lb.  Full  address  of  applicant: 


e^ST  COPY  AVAILABLE 


Ic.  Indicate  whether  applicant  is  the  owner 
and/or  the  operator  of  the  facility: 
id.  Signature  of  authorized  individual: 

2.  Person  to  whom  comraunirations 
regarding  the  application  may  be  addressed: 
Name: 

Title: 

Telephone  number: 

Mailing  addiess: 

3.  Location  of  facility  to  be  certified: 
State: 

County: 

City  of  town: 

Street  address  (if  known): 

4a.  Is  any  owner  of  the  facility  an  electric 
utility  or  electric  utility  holifing  company  or 
any  combination  thereof? 

4b.  If  no.  sign  a  statement  that  no  electric 
utility  or  electric  utility  holding  company,  or 
any  combination  thereof,  has  or  will  have  an 
ownership  interest  in  the  facility  to  be 
certified. 

4c.  If  yes.  identify  each  owner,  provide  the 
relevant  agreement  and  for  each  owner 
indicate  the  percentage  of  ownership  (voting 
securities)  and  for  each  owner  provide,  as 
Attachment  A,  a  description  of  the  relevant 
equity  interest  of  the  utility  or  holding 
company. 

DESCRIPTION  OF  THE  FACILITY 

5a  Describe  the  principal  components  of 
the  facility: 

Boilers: 
Mme  movers: 
Electric  generators: 

5b.  Indicate  the  net  electric  power 
production  capacity  of  the  facility: 

5c.  Indicate  the  date  installation  of  the 
facility  commenced  or  will  commence: 

5d.  Describe  the  primary  energy  source 
(Specification  of  an  energy  source  for  which 
the  Commission  has  not  estabUshed  a  generic 
standard  in  section  292.202(b)  requires 
additional  documentation): 

6.  Provide  the  annua!  energy  input  in  terms 
of  Bta.  and  the  percentage  of  the  total  annual 
energy  input  of  the  facility  regardi.ng  the  use 
of: 

Natural  Gas: 
Oil: 
Coal: 
Other  (Specify,  e.g..  electric  steam,  etc.): 

7a.  If  any  other  small  power  production 
facility  located  within  one  mile  cf  the  facility 
in  this  application  is  owned  by  the  same 
person  and  uses  any  of  the  same  primary 
energy  source,  pro^nde  the  following 
information  about  the  other  facility- 
Facility  name  (as  filed  wiA  the  FERC): 
QF  docket  number  [as  assigned  by  the  FERC): 
Name  of  Common  Owner 
Co.mmon  primary  energy  source: 
Power  production  capacity  (in  \tW]: 

8.  Response  to  this  is  optional.  Discnss 
particular  characteristics  of  the  facility  which 
the  applicant  believes  might  bear  on  its 
eligibility  for  certification: 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  16 
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hours  per  response,  including  the  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send  comments 
regarding  this  burden  estimate,  or  any  other 
aspect  of  this  collection  of  infonnation, 
including  suggestions  for  reducing  this 
burden,  to  Kenneth  Thomas  (202)  357-5253, 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of  Management 
and  Budget,  Washington.  DC  20503. 
[FERC  Fonn  No.  556-8] 

Application  for  Certification  of  Qualifying 
Facility  Status  as  a  Cogeneration  Facility 
(To  be  completed  for  the  purpose  of 
demonstrating  conformance  with 
qualification  criteria  of  S  292.203(b)) 

la.  Full  name  of  applicant: 
lb.  Full  address  of  applicant: 
Ic.  Indicate  whether  applicant  is  the  owner 
and/or  the  operator  of  the  facility: 
Id.  Signature  of  authorized  individual: 

2.  Person  to  whom  communications 
regarding  the  application  may  be  addressed: 

Name: 

Title: 

Telephone  number 

Mailing  address: 

3.  Location  of  facility  to  be  certified: 
State: 

County: 

City  or  town: 

Street  address  (if  known): 

4a.  Is  any  owner  of  the  facility  an  electric 
utility  or  electric  utility  holding  company  or 
any  combination  thereof? 

4b.  If  no,  sign  a  statement  that  no  electric 
utility  or  electric  utility  holding  company,  or 
any  combination  thereof,  has  or  will  have  an 
ownership  interest  in  the  facility  to  be 
certified. 

4c.  If  yes,  identify  each  owner,  provide  the 
relevant  agreement,  and  indicate  the 
percentage  of  ownership  (voting  securities) 
and  for  each  owner  provide,  as  Attachment 
A,  a  description  of  the  relevant  equity 
interest  of  the  utility  or  holding  company. 

DESCRIPTION  OF  THE  FACILITY 

5a.  Describe  the  cogeneration  system, 
including  whether  the  facility  is  a  topping-  or 
bottoming-cycle  facility. 

5b.  Describe  the  principal  components  of 
the  facility: 
Boilers: 
Prime  movers: 
Electric  generators: 

5c.  Indicate  the  net  electric  power 
production  capacity  of  the  facility: 

5d.  Indicate  the  date  installation  of  the 
facility  conraienced  or  will  commence: 

6.  Provide,  as  Attachment  B,  a  cycle 
diagram  showing  the  physical  arrangement  of 
system  components,  interconnecting  energy 
flow  paths  and  operating  information  at 
average  hourly  facility  output  including: 
All  fuel  flow  inputs  (Btu/hr): 
Electric  output  (KW  or  MW): 
Mechanical  output  (hp): 

Working  fluid  [e.g.  Steam)  conditions  at 
input  and  output  flow  of  prime  mover(8]  and 


at  delivery  to  and  return  from  useful  thermal 

applications: 

Flow  rates  (Ibs/hr): 

Temperature  (deg.  F): 

Pressure  (psia): 

Enthalpy  (Btu/lb): 

7.  Provide  the  annual  energy  input  in  Btu 
for  each  of  the  primary  energy  sources  (use 
lower  heating  value  for  natural  gas  or  oil): 

8.  Provide  the  annual  energy  input  in  Btu 
for  each  of  the  energy  sources  used  for 
supplementary  filing  (use  lowerheafing  value 
for  natural  gas  or  oil): 

9.  Provide  the  annual  useful  power  output 
in  equivalent  Btu  showing  the  net  electric 
energy  output  (MW/h)  and,  if  any,  the  net 
mechanical  energy  output  (horserpower/ 
hour): 

10.  Response  to  this  is  optional.  Discuss 
particular  characteristics  of  the  facility  which 
the  applicant  beUeves  might  bear  on  its 
eligibility  for  certification: 

FOR  TOPPING-CYCLE  FACILITIES  (Items 
11-13) 

lla.  Provide  a  description  of  the  heating 
and  cooling  uses  and/or  the  industrial  or 
commercial  process  for  which  the  thermal 
energy  output  is  applied. 

lib.  Provide  for  facilities  where  the  useful 
thermal  output  does  not  employ  an 
established  industrial  process,  the  average 
cost  of  primary  energy  (t/million  Btu)  and  the 
average  revenue  received  for  useful  thermal 
output  (t/million  Btu)  and  for  affiliated 
thermal  user  show  that  the  product's  sales 
recovers  such  cost: 

12a.  Useful  Thermal  Energy  Output 

For  heating  and  cooling  uses: 

Provide  the  aiuiual  useful  thermal  energy 
output  in  terms  of  the  integrated  usage, 
accounting  for  hourly  and  seasonal  variations 
(Btu): 

For  process  uses: 

Provide  the  annual  thermal  energy  output 
sent  to  process  less  delivery  losses  and  less 
any  energy  return  from  process  in  terms  of: 
Enthalpy  (Btu/lb): 
Pressure  (psia): 
Temperature  (deg.  F); 
Average  annual  flow  rale  (Ibs/hr): 

12b.  Provide  that  portion  of  the  total  annual 
thermal  energy  output  reported  in  12a  which 
is  the  result  of  any  supplementary  firing  (Btu): 

12c.  Demonstrate,  in  Attachment  C,  that  the 
annual  useful  thermal  output  and  annual 
useful  power  output  are  in  compliance  with 
the  operating  standard. 

13.  If  oil  or  natural  gas  inputs  are  greater 
than  50%  of  the  annual  fuel  input  in 
Attachment  D,  demonstrate  that  the  annual 
useful  thermal  output,  annual  useful  power 
output,  and  annual  natural  gas  or  oil  input  are 
in  compliance  with  the  apphcable  efficiency 
standard. 

FOR  BOTTOMING-CYCLE  FACIUTIES 
(Items  14-15) 

14.  Provide  a  description  of  the  industrial 
or  commercial  process  to  which  the  energy 
input  to  the  system  is  first  applied  and  from 
which  the  reject  heat  is  then  used  for  power 
production. 

15a.  Demonstrate,  in  Attachment  E.  that  the 
annual  useful  power  output  and  annual 


natural  gas  or  oil  input  from  supplementary 
firing  are  in  compliance  with  the  applicable 
efficiency  standard. 

15b.  Demonstrate  that  energy  input  for 
supplementary  firing  does  not  exceed  50%  of 
the  energy  input  to  the  primary  energy  input. 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  28 
hours  per  response,  including  the  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send  conmients 
regarding  this  burden  estimate,  or  any  other 
aspect  of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  Kenneth  Thomas  (202)  357-5253, 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Concurring  Opinion  of  Commissioner  Charles 
A.  Trabandt 

I  concur  in  the  issuance  of  this  Notice  of 
Proposed  Rulemaking  (NOPR)  on  the 
regulations  governing  implementation  of  the 
Public  Utility  Regulatory  Policies  Act  of  1978 
(PURPA),  with  several  observations  and 
reservations. 

First,  I  am  pleased  that  the  Conunission 
now  is  finally  addressing  the  PURPA 
implementation  issues  highlighted  in  the  four 
regional  Public  Conferences  on  PURPA  held 
in  early  1987.  Those  issues  have  been 
awaiting  action  since  then,  because  of  the 
Commission's  primary  focus  on  the  three 
electric  policy  NOPRs  in  Docket  Nos.  RM88- 
4,  5,  and  6.,  While  I  preferred  strongly  that  we 
take  up  and  dispose  of  these  issues  first,  at 
least  we  can  finally  act  on  them  in  the 
broader  context  of  the  other  pending 
proposals.  Hopefully,  in  the  end,  we  will  be 
successful  in  developing  a  consistent  and 
complementary  set  of  obviously  interrelated 
policies  for  the  implementation  of  PURPA 
and  the  Federal  Power  Act  (FPA)  under  these 
four  NOPRs,  as  well  as  the  electric 
transmission  NOPR  under  development  at 
this  time  by  the  Commission  staff. 

I  urge  all  interested  parties  in  their  review 
of  this  NOPR  to  carefully  consider  that  need 
for  consistent  and  complimentary  policies 
across  the  broad  spectrum  of  interrelated 
issues  presented  in  the  four  NOPRs  and 
under  review  in  the  transmission  area. 
Parties  whenever  possible  should  reflect  such 
consideration  and  conclusions  on  the  various 
interrelated  issues  in  their  comments  in  this 
docket.  To  that  end,  I  have  included  as  an 
attachment  my  opening  statement  at  the 
public  hearings  on  RM88-4,  5  and  6  on  July  21 
and  22, 1988. 1  particularly  invite  the  attention 
of  interested  parties  to  the  alternate  approach 
for  the  pending  NOPRS  I  recommended  on 
page  4  of  the  statement.  I  would  appreciate  it 
if  commenters  would  comment  on  how  the 
proposals  in  the  instant  NOPR  could  be  made 
consistent  with  and  complementary  to  such 
an  alternate  approach. 

Second,  as  a  general  matter,  this  proposal 
deals  with  another  whole  series  of  PURPA 
issues,  including  self  certification  of 
qualifying  facilities,  utility  ownership  of  QFs. 
Efficiency  and  Operating  standards,  and  a 
series  of  technical  requirements  affecting 
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fuels  and  technology.  The  proposal  could 
make  sweeping  changes  in  the  various 
requirements,  which  control  the  types  of 
projects  that  qualify  for  PURPA  benefits. 
When  one  stands  back  from  the  120  page 
proposal,  the  potential  bottom  line  is  obvious 
to  any  observer.  The  proposal  could  greatly 
expand  PURPA  coverage  in  terms  of 
technology,  fuel,  utility  ownership,  operations 
and  otherwise. 

As  a  result,  FERC  under  this  NOPR  could 
dramatically  liberalize  qualification  for 
PURPA  and  open  the  floodgates  for  an  entire 
new  generation  of  Qualified  Facilities  (QFs), 
which  imder  the  old  rules  would  have  to  be 
non-QF  Independent  Power  Producers  (IPPs). 
The  practical  result  would  be  that  many 
independent  power  projects  now  would 
receive  PURPA  benefits,  not  be  subject  to  the 
Public  Utility  Holding  Company  Act,  and 
avoid  certain  state  regulation.  As  a  result,  the 
proposal  could  be  yet  another  way  to  force 
an  independent  competitive  generating  sector 
in  the  name  of  the  primacy  of  economic 
efficiency.  Notwithstanding  Commission  staff 
protestations  to  the  contrary  at  the  July  13, 
1988,  Commission  meeting,  there  is  good 
reason  to  believe  that  the  underlying 
objective  here  is  to  make  IPPs  eligible  for 
qualifications  as  QFs  and  receipt  of  PURPA 
benefits.  I  do  not  believe  that  result  is 
justified  by  the  existing  record. 

Fourth,  I  have  serious  concerns  about  the 
ownership  issue  in  this  NOPR.  In  my 
judgment  Congress  made  unambiguously 
clear  its  intent  with  regard  to  ownership  of 
QFs  in  PURPA. 

Under  sections  3(17](q  and  3(18)(B)  of  the 
FPA  as  amended  by  PURPA  a  QF  can  only  be 
"owned  by  a  person  not  primarily  engaged  in 
the  generation  or  sale  of  a  electric  power 
(other  than  electric  power  solely  from 
cogeneration  facilities  or  small  power 
production  facilities)."  (16  U.S.C.  796(17)(C) 
and  (18)(B)  (198Z). 

The  terms  'qualifying  small  power 
production  facihty'  and  'qualifying 
cogeneration  facility'  exclude  facilities  which 
are  owned  by  a  person  who  is  primarily 
engaged  in  the  generation  or  sale  of  electric 
power.  Electric  utilities  may  participate  in  an 
entity  which  owns  such  fa<^ities  with  other 
penons  and  such  entity  could  qualify  under 
these  definitions.  The  test  of  this  case  is 
whether  the  entity  which  owns  the  facility  is 
primarily  engaged  in  the  generation  or  sale  of 
electric  power  other  than  in  connection  with 
its  ownership  of  the  cogeneration  facilities  or 
small  power  production  facilities. 

(H.R.  No.  1750,  95th  Cong.,  2nd  Sess.  89. 
reprinted  in  1978  U.S.  Code  Cong.  &  Ad. 
News  7797,  7823,  and  in  FERC  Statutes  and 
RegoIatioiM  1  5151  at  5097).  (Emphasis  added) 

In  its  Notice  of  Proposed  Rulemaking 
(NOPR)  leading  to  the  adoption  of  its  current 
ownership  criteria,  the  Commission  stated: 

[UJnder  a  literal  interpretation  of  the 
Conference  Committee's  statement  several 
electric  utilities  could  from  a  subsidiary 
which  owned  small  power  production  or 
cogeneration  facilities.  Such  a  subsidiary 
would  constitute  an  entity  which  is  not 
primarily  engaged  in  the  generation  or  sale  of 
electric  power  other  than  in  connection  with 
its  ownership  of  cogeneration  or  small  power 


production  facilities.  Under  such  an 
interpretation  the  subject  facility  would  be 
eligible  to  receive  qualif>'ing  status. 

(Docket  No.  RM79-54,  44  Fed.  Reg.  3882. 
FERC  Statutes  and  Regulations,  Proposed 
Regulations  1977-1981  H  32,028  at  32,333 
(1981)) 

However,  the  Commission  declined  to 
adopt  this  position,  because  it  believed  that 
"the  thrust  of  section  201  of  PURPA  is  to  limit 
the  advantages  of  qualifying  status  to 
cogeneration  and  small  power  production 
facilities  which  are  not  owned  exclusively  by 
electric  utilities  or  their  subsidiaries." 
Consequently,  the  Commission  proposed  that 
QFs  be  limited  to  50  percent  ownership  by 
electric  utilities,  public  utility  holding 
companies,  or  their  subsidiaries  (hereinafter 
referred  to  as  "ownership  restriction"). 

In  the  final  rule,  the  Commission  noted  that 
several  commenters  to  the  NOPR  agreed  with 
the  Commission  that  under  a  literal 
interpretation  of  the  Conference  Report 
electric  utilities  could  form  subsidiaries 
which  would  own  QFs,  and  such  subsidiaries 
would  not  be  "primarily  engaged  in  the 
generation  or  sale  of  electric  power  other 
than  in  cotmection  with  its  ownership  of 
cogeneration  or  small  power  production 
facilities."  [See  Order  No.  70,  Final  Rule, 
Small  Power  Production  and  Cogeneration 
FaciUties — Qualifying  Status,  Docket  No. 
RM79-54,  45  Fed.  Reg.  17595.  FERC  Statutes 
and  Regulations,  Regulations  Preambles 
1977-1981 1  30,134  at  30,953  (1980)).  Thus, 
utility  subsidiaries  could  own  cogeneration 
and  small  power  production  faciUties  without 
such  facilities  losing  their  qualifying  status. 
However,  the  Commission  again  declined  to 
adopt  this  position  in  its  final  rule,  restating 
its  belief  that  the  thrust  of  section  201  was  to 
limit  the  advantages  of  qualifying  status  to 
facilities  which  are  not  "owned  primarily"  by 
electric  utilities  or  their  subsidiaries.  The 
Commission  concluded  that  the  rulemaking 
comments  did  not  provide  sufficient  reasons 
to  change  the  percentage. 

The  threshold  question  for  the  Commission 
today  is  whether  PURPA,  as  a  matter  of  law 
apart  from  any  relevant  policy  consideration 
arising  fi^m  the  pending  NOPRs,  would 
sanction  the  ownership  through  an  affiliate  or 
subsidiary  of  a  QF  by  an  electric  utiLty 
primarily  engaged  in  the  generation  or  sale  of 
non-cogeneration  electric  power.  Or,  put 
another  way,  whether  the  Commission's 
judgment  at  the  time  of  initial  PURPA 
implemeatatioa  not  to  allow  corporate  veils 
to  be  used  to  extend  PURPA  section  210 
benefits  to  electric  utilities  remains  legally 
valid.  On  this  issue,  the  plain  meaning  of  the 
statute  and  the  clear  intent  of  Congress  in  the 
Conference  Report  support  persuasively  the 
original  conclusion  of  the  Commission 
adopted  in  the  1980  regulations. 

Nevertheless,  the  Commission's  Office  of 
General  Counsel  (OGC)  has  completed  an 
exhaustive,  if  not  necessarily  wholly 
objective,  review  of  the  legislative  history  of 
this  issue  in  PURPA  and  not  surprisingly 
concluded  that  under  settled  rules  of 
statutory  construction  the  Commission  now 
could  reinterpret  legally  the  ownership 
limitation  to  allow  utility  subsidiaries  to  own 
100%  of  QFs.  The  OGC  opines  that  permitting 


utility  subsidiaries  to  own  100%  of  the  QFs 
thus  should  not  be  viewed  as  a  reversal  of 
the  Commission's  prior  interpretation  of 
PURPA,  but  may  be  characterized  solely  as  a 
"new  policy  position."  That  so-called  new 
policy  position  could  be  adopted,  accordingly 
to  OGC.  if  the  Commission  ob'ains  evidence 
in  this  Docket  supporting  the  conclusion  that 
100%  utihty  subsidiary  ownership  fosters  the 
purpose  of  PURPA  to  encourage 
cogeneration,  without  offending 
Congressional  concern  about  exempting 
electric  utilities  from  the  FPA. 

That  conclusion  here  also  would  support  as 
a  matter  of  law.  it  is  argued,  (a)  50%  direct 
ownership  of  QFs  by  an  electric  utihty  or 
100%  direct  ownership  if  not  more  than  50% 
of  revenues  are  attributable  to  non-QF  power 
sales;  (b)  100%  direct  ownership  by  (i) 
subsidiaries  of  electric  utilities,  which  could 
include  an  IPP  subsidiary,  and  (ii)  electric 
utility  holding  companies;  and  (c)  QF  direct 
ownership  of  IPPs  where  no  more  than  50%  of 
the  revenues  came  from  non-QF  power  sales. 
These  ownership  possibilities  could  be 
coupled  to  a  restriction  in  some  form  on  sales 
by  utility-subsidiary  QFs  to  the  parent  utiUty 
or  on  location  of  the  utihty-subsidiary  QF  in 
the  utility's  service  territory,  if  the 
Commission  decided  such  restriction  was 
necessary  because  of  concerns  about  utility 
monopoly  power  or  potential  abuses  due  to 
self-dealing.  Thus,  OGC  concludes,  the 
Commission  has  broad  latitude  in  this 
rulemaking  docket  to  reinterpret  the 
ownership  test  in  the  statute  as  a  "new  policy 
position"  and  completely  restructure  the  1980 
regulations  to  effectuate  the  new  policy 
position. 

I  shall  await  the  comments  of  interested 
parties  as  to  the  OGC  position,  rather  than 
debate  it  at  length  at  this  point  in  the 
proceedings.  Suffice  it  to  say  that  thus  far  I 
remain  unmoved  by  the  analysis  presented  to 
the  Commission,  which  might  be 
characterized  uncharitably  as  revisionist 
legislative  history  and  analysis,  to  the  effect 
that  somehow  Congress  didn't  really  meaa 
what  it  said  or,  in  the  alternative.  Congress 
should  not  have  meant  it  in  light  of  our  new 
policy  position.  For  me.  any  effort  ten  years 
after  enactment  of  PURPA  to  find  the 
corporate  veil  suddenly  impenetrable,  as  if 
resurrected  sua  sponte  from  the  legal  trash 
heap,  will  require  a  great  deal  more  in 
objective  and  persuasive  argumentation  that 
that  presented  thus  far  to  the  Commission. 

Next  the  Commission  here  is  proposing  to 
make  a  fundamental  shift  in  the  processing  of 
QF  applications  from  Commission 
certification  to  self-certification.  The 
Commission  already  has  received 
communications  fitjm  QF  and  independent 
power  officials  urging  a  cautious  approach  to 
this  proposal.  In  a  nutsheU,  they  are  very 
concerned  that  the  current  form  of 
Commission  certification  may  continue  to  be 
necessary  in  order  to  provide  adequate  legal 
certainty  of  the  project's  eligibility  for  QF 
status  and  resulting  PURPA  benefits.  That 
legal  certainty  is  particularly  important  for 
the  financial  community  in  the  context  of 
project-type  financing  and  for  electric  utilities 
in  terms  of  applicable  law  and  avoided  cost 
rates.  I  believe  that  the  Commission  must  be 
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very  careful  in  assessing  and  responding  to 
those  quite  legitimate  concerns  reflecting  the 
real  world  requirements  for  QF  project 
development.  The  Commission,  in  my 
judgment,  cannot  attempt  to  abandon 
Commission  certification  unless  and  until 
there  is  persuasive  evidence  that  self- 
certification  as  a  practical  matter  will  be  fully 
adequate  to  provide  the  necessary  legal 
certainty  to  assure  the  predictable 
development  and  financing  of  future  QF 
projects.  Only  that  approach  would  support 
the  fimdamental  PURPA  section  210  objective 
of  encouragement  of  cogeneration. 

Finally,  I  remain  concerned  about  the 
potential  impact  and  effect  of  the  proposed 
changes  in  the  technical  area,  particularly  the 
sequential  use  of  energy.  The  proposal  here 
would  liberalize  significantly  the  current 
requirement  such  that  potentially  much  larger 
power  plants  could  qualify  for  QF  status.  This 
is  one  example  of  the  effect  where  IPP-type 
projects  may  now  more  easily  qualify  for  QF 
status,  thus  expanding  the  scope  of  the 
PURPA  cogeneration  program  beyond 
original  Congressional  intent.  I  recommend 
that  commenters  review  all  the  technical 
proposals  and  carefully  assess  the  potential 
aggregate  effects  and  impact  on  the  current 
program. 

At  the  July  13  meeting,  I  pointed  out  the 
proposed  15%  bright  line  test  for  the 
permissible  "minor  uses"  of  fossil  fuels  would 
have  the  obvious  effect  of  prohibiting  the 
qualification  of  innovative  solar  energy 
technology  QFs,  such  as  the  LUZ  projects.  I 
am  pleased  that  the  NOPR  has  been  modifled 
to  acknowledge  that  problem  and  seek 
comment  on  the  spectrum  of  other 
possibihties  available  to  address  the  issue. 
Without  prejudging  the  preferred  option,  I 
beheve  the  Commission  must  balance 
carefully  the  desire  for  administrative 
expediency  in  processing  appUcations,  on 
one  hand,  and  the  continued  importance  of 
pursuing  available  renewable  resource 
technologies  for  the  near  term  and  long  range 
future,  on  the  other.  In  the  end,  we  must 
strike  a  responsible  compromise  between 
those  two  considerations. 

Before  concluding,  I  want  to  note  that  the 
procedures  for  public  comment  were 
modified  at  the  July  27  Commission  meeting 
to  provide  that  the  Commission  could  ask 
questions  of  witnesses  at  the  public  hearing 
and  that  they  would  be  allowed  to  answer 
orally,  as  well  as  in  writing  for  the  record. 
While  this  may  seem  to  be  a  small  matter,  the 
Commission  over  the  last  year  has  refused  to 
allow  witnesses  at  public  hearings  to  provide 
oral  responses  to  Commissioner  questions. 
As  I  have  previously  stated,  that  restriction 
rendered  the  public  hearings  into  a  public 
farce  and  a  gross  embarrassment  to  the 
Commission,  to  say  nothing  of  the  extreme 
and  understandable  frustration  experienced 
by  the  muzzled  witnesses.  The  whole 
approach,  in  my  judgment,  made  a  mockeiy 
of  the  intended  due  process  aspect  of  the 
public  hearing  process,  and  prevented  the 
Commission  from  having  the  open  dialogue 
with  witnesses  so  essential  to  Commission 
and  public  imderstanding  of  these  issues.  I 
am  pleased  that  the  modification  was 
adopted  and  further  that  it  will  be  a 
precedent  for  all  furtiu-e  public  hearings.  It  is 


time  to  end  such  due  process  excesses  in  our 
public  comment  procedures. 

In  conclusion,  I  support  the  issuance  of  this 
NOPR  for  public  comment.  It  appears  that  it 
has  been  developed  in  many  respects  as  a 
companion  to  the  three  pending  electric 
NOPRs,  as  another  step  to  mandate  a 
competitive  electric  generating  sector 
comprised  of  IPPs  and  QFs,  and  with  the  QF 
benefits  extended  more  broadly  to  IPPs.  In 
some  sense,  this  NOPR  would  narrow  the  gap 
between  IPPs  and  QFs  and  make  the  QF 
program  more  comparable  to  and  parallel 
with  the  IPP  NOPR.  At  the  same  time,  these 
PURPA  implementation  issues  have  deserved 
resolution  since  the  public  hearings  in  early 
1987,  irrespective  of  the  other  electric  policy 
NOPRs.  Consequently,  the  Commission 
should  proceed  to  address  them  now  while 
continuing  the  rulemaking  proceeding  in  the 
other  dockets.  Subject  to  these  several 
observations  and  reservations  noted 
previously,  I  concur. 

Charles  A.  Trabandt, 
Commissioner 

Public  Hearings  on  RM88-4,  RMSS-S  and 
RM88-6  Opening  Statement  of  Commissioner 
Trabandt 

luly  21  and  22, 1988. 

I  want  to  join  my  colleagues  in  welcoming 
the  large  number  of  witnesses  for  these  two 
days  of  hearings  on  the  electric  policy 
Notices  of  Proposed  Rulemakings  (NOPR)  in 
Docket  Nos.  RM88-4,  RM88-5  and  RM88-6. 
These  are  very  important  hearings,  indeed,  on 
the  Commission's  three  interrelated 
proposals  in  the  areas  of  all  source 
competitive  bidding  (ASCB),  Independent 
Power  Producers  (IPP)  and  administrative 
determination  of  avoided  cost  (ADFAC) 
under  the  Public  Utility  Regulatory  Policies 
Act  (PURPA),  including  the  Orange  and 
Rockland  decision.  At  the  outset  I  would  like 
to  make  some  brief  observations  for  the 
benefit  of  the  witnesses  and  other  interested 
parties. 

U.S.  Secretary  of  Energy  John  Herrington 
last  year  stated  that  reform  of  electric  power 
regulation  must  not  be  undertaken  just  for  the 
sake  of  change.  Rather,  the  objective  of  such 
reforms  must  be  to  make  the  system  work 
better,  not  just  to  make  it  work  differently. 
The  public  comments  filed  in  these  dockets 
and  the  public  testimony  today  and  tomorrow 
will  provide  the  Commission  with  an 
assessment  of  whether  these  proposals,  in 
fact,  will  make  the  current  system  work 
better  or  just  differently.  A  quick-look  review 
of  the  filed  comments  indicates  that  the 
proposals  clearly  would  not  improve  the 
system  and,  in  all  likelihood  would  make  the 
system  work  much  worse,  as  well  as 
differently.  In  fact,  the  comments  reflect 
virtually  no  support  for  the  particular  ASCB 
proposal  and  indicate  generally  strong 
opposition  on  the  merits  from  all  segments  of 
industry,  states  and  consumers. 

I  also  want  to  highlight  for  the  witnesses 
and  other  interested  parties  the  comments  of 
Senator  J.  Bennett  Johnston,  distinguished 
Chairman  of  the  U.S.  Senate  Committee  on 
Energy  and  Natural  Resources,  at  the 
confirmation  hearing  last  week  for  Betsy 


Moler.  who  was  nominated  by  President 
Reagan  for  FERC  Commissioner.  Senator 
Johnston  stated  that  it  is  premature  to  adopt 
these  rulemakings  at  this  time,  for  a  number 
of  reasons.  First,  because  there  are  too  many 
holes  in  the  rulemakings,  too  many  things 
that  haven't  been  thought  out.  It  is  in  effect 
incomplete.  Second,  because  Ms.  Moler  and 
any  other  new  Commissioners  ought  to  have 
a  chance  to  take  a  look  at  the  rulemakings 
and  be  involved  in  the  rulemakings  and  to 
have  the  time  to  do  so.  He  would  hope  that 
the  Commission  will  slow  down  our  process 
and  not  rush  to  judgment.  He  would  regard 
that  as  a  rush  to  judgment  if  we  tried  too 
quickly  to  enact  these  rules,  because  he 
thinks  it's  just  premature  and  they  have  not 
been  thought  out.  Senator  Johnston 
characterized  his  comments  as  a  statement 
which  he  hoped  will  get  over  to  FERC  and 
concluded  by  saying,  "I  hope  that  message 
gets  over  there."  Senator  Domenici  concurred 
with  Chairman  Johnston's  view  that  these 
rulemakings  ought  to  go  slow.  It  is  my  belief 
that  Chairman  Johnston's  comments  reflect  a 
bipartisan  consensus  in  the  Senate.  That  fact 
should  be  of  critical  importance  to  this 
Commission  in  deciding  how  to  proceed  with 
these  NOPRs. 

Congressman  Phil  Sharp  of  Indiana,  the 
distinguished  Chairman  of  the  Energy  and 
Power  Subcommittee  in  the  U.S.  House  of 
Representatives,  commented  last  year  about 
Federal-state  responsibilities  under  PURPA, 
and  he  reiterated  those  remarks  last  month  in 
a  letter  to  FERC. 

PURPA's  evolution  over  the  past  ten 
years — both  positive  and  negative — is  in  part 
the  result  of  the  division  of  authority  between 
FERC  and  the  state  commissions.  That 
bifurcation  is  a  proper  exercise  in  both 
Federalism  and  energy  policy,  and  I  urge 
FERC  to  remain  sensitive  to  the  key  role  that 
the  state  commissions  play.  The  appropriate 
role  for  FERC  must  be  to  clarify  Federal 
law — where  necessary — and  to  provide 
guidance  with  advice — where  appropriate — 
(but)  not  to  mandate  any  particular  model  or 
approach  (for  the  states). 

Again,  a  quick-look  review  of  the  filed 
comments  indicates  that  the  proposals  are 
not  sensitive  at  all  to  the  key  role  that  state 
commissions  play.  Quite  the  contrary,  the 
proposals  would  mandate  a  particular  model 
and  a  particular  approach  for  every  state. 
The  proposals  would  have  sweeping 
preemptive  effect,  which  would  largely 
federalize  state  implementation  of  PURPA 
and  preempt  inconsistent  state  laws  and 
actions  in  electric  regulation.  In  particular, 
almost  all  existing  state  competitive 
programs  would  be  struck  down  under  the 
proposals. 

Furthermore,  closely  related  Commission 
action  in  Jime  in  the  Orange  and  Rockland 
rehearing  and  in  the  decision  in  the  Florida 
Industrial  Cogenerators  case  have 
demonstrated  beyond  any  reasonable  doubt 
that  there  really  Is  only  one  way  to  proceed — 
and  that  is  the  FERC  way.  The  procedural 
and  substantive  aspects  of  those  cases  reflect 
a  recurring  FERC  approach  of  unabashed 
Federal  arrogance  and  inherent  Federal 
superiority,  with  profound  negative 
implications  for  these  electric  NOPRs.  In 
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those  cases,  FERC  established  itself  as  an 
appeals  court  for  all  state  PURPA  actions 
with  a  "star  chamber"  process.  FERC,  as  a 
Federal  "Big  Brother,"  has  issued  these 
Federal  dictatorial  fiats  as  part  of  its 
concerted  effort  to  federalize  all 
implementation  of  PURPA  and  regulation  of 
the  generation  sector  of  the  electric  industry. 
With  the  FERC  way  as  the  only  way,  FERC 
will  virtually  mandate  the  restructuring  of  the 
electric  generation  sector. 

I  have  repeated  many  times  over  the  past 
year  the  threshold  issue  of  the  need  for  these 
interrelated  proposals.  What  is  the  real 
objective?  What  is  broke  that  needs  to  be 
fixed?  What  is  the  problem  FERC  is 
attempting  to  solve  with  these  initiatives? 
The  proposals  argue  that  the  "regulatory 
compact"  is  broken  irreversibly  and  must  be 
replaced  with  ASCB  and  IPP  in  a  newly 
competitive  and  independent  generating 
sector  to  achieve  the  primacy  of  economic 
efficiency  and  to  ensure  adequate  supplies  of 
electric  power  in  the  future.  The  filed 
comments  do  not  agree  that  the  regulatory 
compact  is  broken,  nor  that  ASCB  and  IPP 
will  improve  efficiency  or  better  assure 
adequate  supplies.  To  the  contrary,  the 
conunents  document  decreased  efficiency 
and  less  assured  supply,  with  serious 
potential  reliability  risk,  under  these 
proposals. 

In  the  real  world  of  today,  28  or  more 
states,  including  New  York,  New  Jersey, 
Colorado  and  Washington  most  recently, 
have  adopted,  or  are  in  the  process  of 
adopting,  various  forms  of  competitive 
processes  for  the  selection  of  new  electric 
generation  facilities.  Similarly,  a  growing 
number  of  utiUties  are  soUciting  bids  for  new 
generation  capacity,  with  many  thousands  of 
megawatts  already  bid  for  several  thousand 
megawatts  of  soUcited  capacity  for  utilities 
across  the  country.  All  of  that  state  and 
utility  activity  has  proceeded  thus  far  without 
one  single  new  word  of  regulations  from 
FERC.  And  yet  those  state  competitive 
programs  and  utihty  solicitation  programs,  it 
appears,  would  be  seriously  threatened,  if  not 
wiped  out  completely,  by  these  proposals  for 
no  apparent  public  policy  purpose. 

It  also  is  quite  apparent  that  the  NOPRs 
inevitably  will  force  a  piecemeal 
decisionmaking  process  for  Federal 
transmission  policy  contrary  to  the  interests 
of  all  segments  of  the  electric  industry.  The 
far  better,  and  long  overdue,  approach  to 
transmission  reform  is  in  a  separate  generic 
rulemaking  specific  to  Federal  transmission 
regulation.  Otherwise,  FERC  will  inevitably 
fall  into  the  tyranny  of  small  decisions  so 
thoroughly  discredited  by  Dr.  Alfred  Kahn 
and  many  others.  Without  any  particular  or 
clear  vision  of  a  comprehensive  and  cohesive 
transmission  policy,  we  will  make  a  series  of 
discrete  decisions,  each  one  perhaps  rational, 
which  will  add  up  to  an  irrational  result. 
Even  though  each  step  will  be  conscious,  the 
cumulative  result  will  be  largely  inadvertent, 
because  there  is  not  a  clear  conception  of 
what  the  ultimate  outcome  would  or  should 
be.  Federal  transmission  policy  is  far  too 
important  to  allow  the  tyranny  of  small 
decisions  to  be  the  result. 

In  a  general  way,  then,  how  should  the 
Commission  proceed  with  the  proposals  in 


the  NOPRs  in  the  face  of  the  overwhelmingly 
negative  public  comments.  I  recommend  that 
the  witnesses,  and  those  filing  reply 
comments  in  August  consider  the  following 
approach.  First,  the  bidding  NOPR  would 
become  the  functional  equivalent  of  a  policy 
statement  approving  state  competitive 
processes  under  PURPA  with  general 
guidelines  and  very  few,  if  any,  specific 
requirements.  Second,  the  ADFAC  NOPR 
would  be  scaled  back  dramatically  to 
address  only  the  need  for  power  and  capacity 
payments  issue,  with  a  few  general 
guidelines.  Third,  the  IPP  NOPR  would 
provide  some  modest  relief  from  current 
regulations,  as  in  the  January,  1988,  Orange 
and  Rockland  IPP  case.  All  transmission 
policy  and  Federal  preemptive  effects  would 
be  removed  from  the  three  pending  proposals 
as  a  result  And.  fourth,  FERC  would  develop 
and  issue  a  NOPR  addressing  on  a  generic 
basis  reform  of  Federal  transmission 
regulation,  before  adopting  final  rules  in  the 
other  three  pending  dockets.  I  believe  this 
approach  would  be  generally  consistent  with 
the  majority  of  public  comments  and  urge  its 
consideration  by  all  parties. 

I  look  forward  to  all  the  testimony.  Thank 
you. 

[FR  Doc.  88-18181  Filed  8-1&-88;  8:45  am] 
BILUNG  CODE  6717-«1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-343a-11 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rulemaking;  extension 
of  public  comment  period. 

summary:  On  June  30, 1986,  EPA 
published  a  proposed  rulemaking  in  the 
Federal  Register  {53  FR  24735)  to 
approve  a  revision  to  the  Missouri  State 
Implementation  Plan  (SIP).  The  purpose 
of  this  SIP  revision  is  to  attain  the 
National  Ambient  Air  Quality  Standards 
for  ozone  in  the  Kansas  City  ozone 
nonattainment  area.  EPA  Region  VII 
received  a  request  to  extend  the  public 
comment  period  for  30  days.  Therefore, 
the  purpose  of  this  notice  is  to  extend 
the  comment  period  deadline  from 
August  1  to  August  31. 1988. 
DATE:  Comments  must  be  received  by 
August  31. 1988. 

ADDRESS:  Comments  should  be  sent  to 
Larry  A.  Hacker,  Environmental 
Protection  Agency,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  A.  Hacker.  (913)  236-2893;  FTS 
757-2893. 


Dated:  August  5, 1988. 
Monis  Kay, 

Regional  Administrator. 
[FR  Doc.  88-18583  Filed  8-lfr-88;  8:45  am] 
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40  CFR  Part  180 

[PP-7E3559,  8E3585/P457:  FRL-3429-6] 

Pesticide  Tolerances  for  Ethyl  3- 
Metiiyl-4-(Methylttiio)  Phenyl  (1- 
Methylethyl)  Phosphoramidate 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  This  document  proposes  that 
tolerances  for  regional  registration  be 
established  for  the  combined  residues  of 
the  nematicide  ethyl  3-methyl-4- 
(methylthio)phenyl  (1-methylethyl) 
phosphoramidate  (also  referred  to  in 
this  document  as  fenamiphos)  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  raw  agricultural  commodities 
kiwifruit  and  non-bell  peppers.  The 
proposed  regulation  to  establish 
maximum  permissible  levels  for  residues 
of  the  pesticide  in  or  no  the  commodities 
was  requested  in  petitions  submitted  by 
the  Interregional  Research  Project  No.  4 
(IR-4). 

DATE:  Comments,  identified  by  the 
document  control  number  [PP  7E3559. 
8E3585/P457),  must  be  received  on  or 
before  September  16, 1988. 

address:  By  mail,  submit  written 
comments  to: 

Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  Street  SW., 
Washington,  DC  20460. 

In  person,  bring  comments  to:  Rm.  246, 
CM#2, 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  recc'd. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
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Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail: 

Hoyt  }amerson,  Emergency  Response 
and  Minor  Use  Section  (TS-767C), 
Registration  Division,  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  716H,  C:M#2,  1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202,  (703)- 
557-1806. 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick  NJ  08903, 
has  submitted  pesticide  petitions  to  EPA 
on  behalf  of  Dr.  Robert  H.  Kupelian, 
National  Director.  IR-4  Project,  and  the 
named  Agricultural  Experiment 
Stations.  These  petitions  requested  that 
the  Administration,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  tolerances  for  the 
combined  residues  of  the  nematocide 
fenamiphos  and  its  cholinesterase- 
inhibiting  metabolites  ethyl  3-methyI-4- 
(methylsulfinyl)phenyl  (1-methylethyl) 
phosphoramidate  and  ethyl  3-methyl-4- 
(methylsulfonyljphenyl  (1-methylethyl) 
phosphoramidate  in  or  on  certain  raw 
agricultural  conmiodities. 

1.  PP8E3585.  Petition  submitted  on 
behalf  of  the  Agricultural  Experiment 
Station  of  California  for  kiwifruit  at  0.1 
part  per  million  (ppm). 

2.  PP  7E3559.  Petition  submitted  on 
behalf  of  the  Agricultural  Experiment 
Stations  of  California  and  Puerto  Rico 
and  the  U.S.  Department  of  Agriculture 
for  non-bell  peppers  at  0.6  ppm. 

The  petitioner  proposed  that  use  of 
fenamiphos  on  kiwifruit  be  limited  to 
California  and  use  on  non-bell  peppers 
be  limited  to  California,  Georgia,  and 
Puerto  Rico  based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purposes  for  which  the 
tolerances  are  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerances  include: 

1.  A  2-year  dog  feeding  study  with  a 
no-observed-effect  level  (NOEL)  for 
cholinesterase  inhibition  (ChE)  at  1  ppm 
(equivalent  to  0.025  milligram  (Mg)/ 
kilogram  (kg/day)  and  no  systemic 


effects  at  10  ppm  (the  highest  dose 
tested)). 

2.  A  2-year  feeding/oncogenicity 
study  in  rats  with  a  NOEL  for 
cholinesterase  inhibition  at  less  than  2.0 
ppm  (equivalent  to  0.1  mg/kg/day)  and 
no  systemic  effects  at  10  ppm 
(equivalent  to  0.5  mg/kg/day).  The  study 
was  negative  for  oncogenic  effects 
under  the  conditions  of  the  study  at  all 
feeding  levels. 

3.  An  18-month  oncogenicity  study  in 
mice  with  feeding  levels  of  2, 10,  and  50 
ppm  (equivalent  to  0.3, 1.5,  and  7.5  mg/ 
kg/day),  which  was  negative  for 
oncogenic  effects  under  the  conditions 
of  the  study  at  all  levels  tested. 

4.  A  three-generation  reproduction 
study  with  no  reproductive  effects  at  30 
ppm  (highest  dose  tested). 

5.  A  teratology  study  in  rabbits  with 
developmental  and  maternal  NOEL's  at 
0.5  mg/kg. 

6.  A  neurotoxicity  study  in  hens  with 
no  neurotoxicity  damage  at  12.5  mg/kg 
(highest  dose  tested). 

7.  In  a  metabolism  study  in  rats, 
fenamiphos  was  methabolized  to  its 
sulfoxide  and  sulfone  analogs  with  50 
percent  excreted  in  the  urine  within  12 
to  15  hours. 

8.  Genotoxicity  studies  including  an 
Ames  test  (negative),  a  dominant  lethal 
test  in  mice  (negative),  an  in  vitro  assay 
in  Chinese  hamster  ovary  cells  (negative 
for  nonactivation  assay  at 
concentrations  up  to  130  micrograms/ 
milliliter  and  for  activation  assay  up  to 
230  micrograms/milliliter],  and  gene 
mutation  using  Bacillus  subtilis 
(negative). 

Data  currentiy  lacking  include  a 
teratology  study  in  a  second  species. 
Data  requirements  for  registration  of 
fenomiphos  are  identified  in  a 
Registration  Standard  for  the  chemical, 
which  was  issued  in  June  of  1987. 

The  acceptable  daily  intake  (ADI), 
based  on  the  2-year  feeding  study  in 
dogs  with  a  NOEL  for  cholinesterase 
inhibition  at  1.0  ppm  (0.025  mg/kg/day) 
and  using  a  100-fold  safety  factor,  is 
calculated  to  be  0.00025  mg/kg  of  body 
weight  (bw)/day.  The  expected  residue 
contribution  (ARC)  from  existing 
tolerances  is  calculated  to  be  0.000098 
mg/kg  bw/day,  which  is  equivalent  to 
39  percent  of  the  ADI.  The  current  action 
will  contribute  an  additional  0.000006 
mg/kg  bw/day  of  residues  to  the  human 
diet. 

The  nature  of  the  residues  is 
adequately  understood,  and  an 
adequate  analytical  method,  gas 
chromatography  using  a  thermionic 
detector,  is  available  in  the  Pesticide 
Analytical  Manual.  Vol.  11  (PAM  II)  for 
enforcement  purposes.  There  are 


currently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 

Based  on  the  above  information 
considered  by  the  Agency,  the 
tolerances  established  by  amending  40 
CFR  180.349  would  protect  the  public 
health.  No  secondary  residues  in  meat, 
milk,  or  eggs  are  expected  since 
kiwifruit  and  non-bell  peppers  are  not 
considered  livestock  feed  commodities. 
Therefore,  it  is  proposed  that  the 
tolerances  for  regional  registration  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
conti-ol  number,  [PP  7E3559,  8E3585/ 
P457].  All  written  comments  filed  in 
response  to  these  petitions  will  be 
available  in  the  Information  Services 
Section,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  9ft- 
354.  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests,  Recording  and 
recordkeeping  requirements. 

Dated:  August  2, 198a 

Edwith  F.  Tinsworth, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 
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180— [AMENDED] 

1.  The  authority  citation  For  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.349(c)  is  amended  by 
adding  and  alphabetically  inserting  the 
raw  agricultural  commodities  kiwifruit 
and  nonbell  peppers,  to  read  as  follows: 

§180.349    Ethyl  3-fnethyl-4- 
(methylthio)phenyl  (1-methyfethyl) 
phosphoramidate;  tolerances  for  residues. 


(c) 


Commodities 


Parts  per 
millkm 


Kiwifruit 

Peppers,  rKX)-t>eM.. 


0.1 
0.6 
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BILUNG  CODE  tSaO-SO-M 

40  CFR  Part  180 

[PP  8E3621/P458;  FRL-3429-5] 

Pesticide  Tolerance  for  N- 
(Mercaptomethyl)  Phthalimide  S-(0,0- 
Dlmettiyi  Ptiosphorodithioate) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
a  tolerance  be  established  for  the  sum  of 
residues  of  the  insecticide  A^- 
(mercaptomethyl)  phthalimide  S-[0,0- 
dimethyl  phosphorodithioate)  (also 
referred  to  in  this  document  as  phosmet) 
and  its  oxygen  analog  in  or  on  the  raw 
agricultural  commodity  crabapples.  The 
proposed  regulation  was  requested  in  a 
petition  submitted  by  the  Interregional 
Research  Project  No.  4  (IR-4)  in  support 
of  regional  registration. 
DATE:  Comments,  identified  by  the 
document  control  number  [PP  8E3621/ 
P458],  should  be  received  on  or  before 
September  16, 1988. 
ADDRESS:  By  mail,  submit  written 
comments  to: 
Information  Services  Section.  Program 

Management  and  Support  Division 

(TS-757C).  Office  of  Pesticide 

Programs,  Environmental  Protection 

Agency,  401  M  Street  SW.. 

Washington,  DC  20460. 
In  person,  bring  comments  to:  Rm  246, 

CM  #2, 1921  Jefferson  Davis  Highway, 

Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 


claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  conunent  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail: 

Hoyt  Jamerson.  Emergency  Response 
and  Minor  Use  Section  (TS-767C), 
Registration  Division,  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington  DC  20460. 

Office  location  and  telephone  nimiben 
Rm.  716B.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202,  (703)- 
557-2310. 

SUPPLEMENTARY  INFORMATION:  The 

Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University.  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  (PP) 
8E3621  to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian.  National  Director,  IR-4 
Project,  and  the  Agricultural  Experiment 
Station  of  California. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  a  tolerance  for 
cholinesterase-inhibiting  residues  of  the 
insecticide  phosmet  and  its  oxygen 
analog  A^-{mercaptomethyl)  phthalimide 
S-(0,0-dimethyl  phosphorothioate)  in  or 
on  the  raw  agricultural  commodity 
crabapples  at  15  parts  per  million  (ppm). 
The  petition  was  later  amended  to 
propose  a  tolerance  for  crabapples  at  20 
ppm. 

The  petitioner  proposed  that  use  of 
phosmet  on  crabapples  be  limited  to 
California  based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought. 


The  toxicological  data  considered  in 
support  of  the  proposed  tolerance 
include: 

1.  A  2-year  feeding  study  in  dogs  with 
a  no-observed-effect  level  (NOEL)  for 
brain  and  red  blood  cell  cholinesterase 
inhibition  (ChE)  at  40  ppm  (equivalent  to 
1  milligram  (mg)/kilogram  (kg)/day)  and 
a  systemic  NOEL  at  400  ppm  (equivalent 
to  10  mg/kg/day). 

2.  A  2-year  oncogenic  study  in  Charles 
River  strain  of  albino  rats  with  dosage 
levels  of  20,  40,  and  400  ppm  (equivalent 
to  1,  2,  and  20  mg/kilogram  (kg)/day) 
was  negative  for  oncogenic  effects 
under  the  conditions  of  the  study.  This 
study  is  considered  inadequate 
(supplementary  data)  for  the  evaluation 
of  oncogenic  potential  because  the 
number  of  animals  sacrificed  at  the  end 
of  the  study  was  too  small  to  fully 
evaluate  timior  response.  The  rat  study 
demonstrates  NOELs  for  systemic 
effects  and  plasma,  red  blood  cells  and 
brain  cholinesterase  inhibition  at  40 
ppm. 

3.  A  three-generation  reproduction 
study  in  rats  with  no  reproductive 
effects  at  80  ppm  (highest  dose  tested). 

4.  A  teratology  study  in  rabbits  with  a 
NOEL  for  teratogenic  effects  at  60  mg/ 
kg/day  (highest  dose  tested). 

5.  A  teratogenic  study  in  monkeys 
with  a  NOEL  for  teratogenic  effects  at  8 
mg/kg/day  (highest  dose  tested). 

6.  Mutagenicity  studies  includiing  an 
assay  in  Salmonella  typhimurium 
(positive,  with  and  without  metabolic 
activation);  a  mouse  lymphoma  multiple 
endpoint  test  for  forward  mutations 
(positive,  with  and  without  metabolic 
activation);  mouse  lymphoma  multiple 
endpoint  test  cytogenic  assay  (positive 
for  structural  chromosomal  aberrations 
without  metabolic  activation);  a  cell 
transformation  study  using  BALB/3T3 
cells  (positive);  a  micronucleus  test 
(negative);  and  a  test  with  human 
fibroblast  DNA  (negative,  with  and 
without  activation). 

7.  A  2-year  oncogenicity  study  in 
B6C3F1  mice  with  dosage  levels  of  5,  25, 
and  100  ppm  (equivalent  to  0.75,  3.75, 
and  15  mg/kg  of  body  weight/day) 
demonstrated  an  increase  in 
hepatocellular  adenomas  (also  reflected 
as  an  increase  in  the  incidence  of 
adenomas/carcinomas  combined  )  at 
the  highest  dose  level  tested  (100  ppm) 
in  male  mice.  There  was  also  evidence 
for  hyperplasia  in  male  mice.  The  results 
of  the  interim  sacrifice  indicates  that  the 
liver  tumors  occurred  in  male  mice  with 
reduced  latency.  No  significant  increase 
in  carcinomas  occurred,  however, 
indicating  that  there  was  no  clear  trend 
of  progressing  to  malignancy.  Phosmet 
also  produced  positive  trends  for 
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adenomas,  carcinomas,  and  both  tiunor 
types  combined  in  female  mice.  None  of 
these  tumors  were  significantly  elevated 
at  the  highest  dose  level  tested,  there 
was  no  hyperplasia,  and  no  indication 
that  the  tumors  occurred  with  a  reduced 
latency  period. 

The  Agency  has  concluded  that  the 
data  constitute  limited  evidence  of 
oncogenicity  and  has  tentatively 
classified  phosmet  as  a  Category  C 
carcinogen  (possible  human  carcinogen], 
pending  the  submission  and  evaluation 
of  a  repeat  2-year  oncogenicity  study  in 
rats  and  additional  mutagenicity  studies. 
In  accordance  with  the  "Guidelines  for 
Carcinogen  Risk  Assessment," 
published  in  the  Federal  Register  of 
September  24. 1986  (51  FR  33992).  the 
Agency  has  decided  not  to  develop  a 
quantitative  estimation  of  the  oncogenic 
potential  of  phosmet  until  the  requested 
studies  are  submitted  and  evaluated  in 
conjunction  with  the  mouse 
oncogenicity  study. 

The  acceptable  daily  intake  (ADI], 
based  on  the  2-year  feeding  study  in  rats 
with  a  NOEL  of  2.0  mg/kg/day  and 
using  a  100-fold  safety  factor,  is 
calculated  to  be  0.02  mg/kg  of  body 
weight/day.  The  theoretical  maximum 
residue  contribution  (TMRC)  from 
existing  tolerances  is  calculated  to  be 
0.032028  mg/kg/day.  The  current  action 
will  increase  the  TMRC  by  0.000008  mg/ 
kg/day,  a  0.025  percent  increase).  The 
Agency  concludes  that  the  amount  of 
phosmet  added  to  the  diet  from  the 
proposed  use  will  not  significantly 
increase  dietary  exposure.  Thus  the 
tolerance  established  by  this  proposed 
rule  is  considered  to  pose  a  negligible 
increment  in  risk. 

The  natiu%  of  the  residues  for  the 
proposed  use  on  crabapples  is 
adequately  understood.  The  residues  of 
concern  consist  of  the  parent  compound 
phosmet  and  its  oxygen  analog.  Aii 
adequate  analytical  method,  gas 
chromatography,  is  available  in  the 
Pesticide  Analytical  Manual,  Vol.  11 
(PAM  n].  Method  III.  for  enforcement 
purposes.  There  is  no  expectation  of 
secondary  residues  in  meat  and  milk 
since  crabapples  are  not  considered  an 
animal  feed  commodity.  There  are 
currently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 
Since  the  ADI  is  established  based  on 
systemic  effects,  tolerances  for  phosmet 
and  its  oxygen  analog  are  no  longer 
expressed  in  terms  of  cholinesterase- 
inhibiting  residues.  The  tolerance 
regulation  xmder  40  CFR  180.261  was 
recently  revised  to  express  phosmet 
tolerances  in  terms  of  "the  sum  of  the 
residue  for  7V-(mercaptomethyl) 
phthalimide  S-(0,0-dimethyl 


phosphorodithioate)  and  its  oxygen 
analog." 

Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingeredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  should 
bear  a  notation  indicating  the  document 
control  number.  [PP  8E3621/P458].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354. 94  Stat  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  August  2, 1988. 
Edwin  F.  Tiiuworth. 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
180.261  be  amended  as  follows: 

PART  180-[  AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  3468. 


2.  Section  180.261(b)  is  amended  by 
adding  and  alphabetically  inserting  die 
raw  agricultural  commodity  crabapples, 
to  read  as  follows: 

§  18a261  N-<Mercaptomethyl)phthaUmide 
S-<0,0-dlmethyl  phosphorodlttiloate)  and  H 
oxygen  analog;  tolerancm  for  residues. 

•  *  4  *  * 

(b)    •      *      • 


Commodities 


Parts  per 
million 


Crabapples.. 


20 


(FR  Doc.  88-18455  Filed  8-16-88;  8:45  am] 

BIUJNO  CODE  S5«0-«MI 


40  CFR  Part  228 
[FRL-3422-5] 

Ocean  Dumping;  Proposed 
Designation  of  Site 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  EPA  today  proposes  to 
designate  a  dredged  material  disposal 
site  located  offshore  of  Los  Angeles. 
California  for  the  disposal  of  dredged 
material  removed  from  the  ports  of  Los 
Angeles.  Long  Beach  and  other  nearby 
harbors  or  dredging  sites.  This  action  is 
necessary  to  pravide  an  acceptable 
ocean  dumping  site  for  the  current  and 
future  disposal  of  dredged  material.  This 
proposed  site  designation  is  for  an 
indefinite  period  of  time,  but  the  site  is 
subject  to  continuing  monitoring  to 
insure  that  unacceptable  adverse 
environmental  impacts  do  not  occur. 

DATE:  Comments  must  be  received  on  or 
before  September  16. 1988. 

ADDRESSES:  Send  conunents  to:  Dr. 
Wendy  Wiltse,  U.S.  Environmental 
Protection  Agency,  Region  IX.  215 
Fremont  Street.  San  Francisco,  CA 
94105. 

The  file  supporting  this  proposed 
designation  is  available  for  public 
inspection  at  the  following  locations: 

1.  EPA  Public  Information  Reference 
Unit  (PIRU).  Room  2904  (rear),  401  M 
Street.  SW..  Washington.  DC. 

2.  EPA  Region  IX.  Library.  215 
Fremont  Street,  San  Francisco,  CA. 

3.  Army  Corps  of  Engineers,  Los 
Angeles  District.  Library  300  North  Los 
Angeles  Street,  Los  Angeles.  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Wendy  Wiltse  at  the  above  address, 
or  call  (415)  974-9812. 
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SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  102[c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended,  33  U.S.C.  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  October  1, 1986 
the  Administrator  delegated  the 
authority  to  designate  ocean  dredged 
material  disposal  sites  (ODMDS)  to  the 
Regional  Administrator  of  the  Region  in 
which  the  site  is  located.  This  site 
designation  is  being  made  pursuant  to 
that  authority. 

The  EPA  Ocean  Dumping  Regijlations 
(40  CFR  Chapter  1,  Subchapter  H, 
Section  228.4)  state  that  ocean  dumping 
sites  will  be  designated  by  publication 
in  Part  228.  A  list  of  "Approved  Interim 
and  Final  Ocean  Dumping  Sites"  was 
published  on  January  11, 1977  (42  FR 
2462  et  seq.)  and  was  last  extended  on 
August  24, 1984  (49  FR  33647  et  seq.]. 
That  list  established  this  site  as  an 
interim  site.  Interested  persons  may 
participate  in  this  proposed  rulemaking 
by  submitting  written  comments  within 
45  days  of  the  date  of  this  publication  to 
the  address  given  above. 

B.  EIS  Development 

Section  102(c)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq.,  (NEPA)  requires  that 
Federal  agencies  prepare  an 
environmental  impact  statement  (EIS) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  The  object  of 
NEPA  is  to  built  into  the  Agency 
decision-making  process  careful 
consideration  of  all  environmental 
aspects  of  proposed  actions.  While 
NEPA  does  not  apply  to  EPA  activities 
of  this  type,  EPA  has  voluntarily 
committed  to  prepare  EISs  in  connection 
with  ocean  dumping  site  designations 
(39  FR  16188,  May  7, 19741. 

The  EPA  prepared  a  Draft  EIS  entitled 
Los  Angeles/Long  Beach  (LA-2)  Ocean 
Dredged  Material  Disposal  Site 
Designation.  On  October  9, 1987,  a 
notice  of  availability  of  the  DEIS  for 
public  review  and  conunent  was 
published  in  the  Federal  Register  (52  FR 
37832,  October  9, 1987).  Anyone  desiring 
a  copy  of  the  DEIS  may  obtain  one  from 
the  address  given  above.  The  public 
comment  period  on  this  DEIS  closed  on 
December  22, 1987  after  receipt  of  14 
comment  letters. 

The  following  substantive  comments 
were  discussed  in  the  14  comment 
letters; 

1.  Several  commentors  were 
concerned  that  designation  of  the  site 


would  conflict  with  fisheries  interests  in 
the  San  Pedro  Channel.  EPA  contacted 
fisheries  resource  agencies  and  local 
fishermen  to  determine  the  extent  of 
benthic  fishing  effort  in  the  vicinity  of 
the  disposal  site.  We  determined  that  a 
trawl  fishery  does  not  exist  in  the  area 
because  there  are  too  many  snags  on  the 
bottom  to  tow  a  net;  and  the  developing 
trap  fishery  for  prawns  is  restricted  to 
rocky  locations.  Pelagic  fisheries  will 
not  be  affected  by  dredged  material 
disposal. 

2.  Some  commentors  requested  that 
the  disposal  site  be  moved  to  deeper 
wafer.  EPA  evaluated  a  specific  location 
11  nautical  miles  from  the  Palos  Verdes 
Peninsula  in  470  fathoms  of  water.  We 
determined  that  this  site,  within  the  San 
Pedro  Basin,  was  not  acceptable 
because  the  basin  has  very  low 
dissolved  oxygen  levels.  Disposal  of 
dredged  material  in  this  environment 
may  produce  anoxic  conditions  in  the 
basin  which  could  adversely  affect  the 
benthic  communities.  Designation  of  the 
deeper  site  would  also  cause  the 
disposed  material  to  be  spread  over  a 
much  greater  area  than  the  LA-2  site. 

3.  One  commentor  requested  that  the 
site  management  program  be  included  in 
the  FEIS.  The  section  on  site  monitoring 
was  expanded  to  cover  the  guidance 
provided  in  the  Ocean  Dumping 
Regulations  (49  CFR  228.13).  Site 
management  programs  will  be  defined 
at  the  national  level  of  EPA  and  the 
Corps  as  agreed  to  in  the  EPA/Corps 
National  Memorandum  of 
Understanding  on  ocean  dumping. 
Region  9  and  the  Corps'  Los  Angeles 
District  will  prepare  a  detailed  site 
management  program  and  circulate  the 
proposal  for  public  review, 
subsequently. 

4.  The  question  of  relative  costs  of 
disposal  at  LA-2  versus  the  deep  water 
site  was  raised.  The  Corps'  Los  Angeles 
District  estimated  that  disposal  at  the 
deep  water  site  would  increase  costs  by 
64%.  Similar  estimates  were  given  by  the 
Ports  of  Los  Angeles  and  Long  Beach. 
Cost  of  disposal  operations  is  not  a 
criterion  for  site  selection  and  was  not 
considered  as  a  factor  in  the  FEIS. 

5.  EPA  was  requested  to  evaluate  the 
cumulative  impacts  of  designating  the 
LA-2  site.  The  impact  tables  contained 
in  Chapter  4  Envirorunental 
Consequences  were  revised  to  reflect 
further  analysis  of  cumulative  impacts 
in  that  chapter.  Endangered  Species  Act 
and  National  Historic  Preservation  Act 
coordination  have  been  carried  out  as 
documented  in  Chapter  5  of  the  FEIS. 

6.  The  last  major  comment  focused  on 
the  toxicity  of  the  dredged  material 
disposed  at  LA-2.  During  the  Corps' 
Ocean  Dumping  Permit  process  under 


Section  103  of  the  MPRSA,  EPA  and  the 
Corps  review  sediment  test  data  and 
results  of  bioassays  to  determine 
whether  the  proposed  dredged  materia! 
is  suitable  for  ocean  disposal.  Only 
dredged  material  which  passes  these 
tests  are  considered  suitable  for  ocean 
disposal.  Sediments  that  show 
significant  toxicity,  bioaccumulation  of 
contaminants  or  abnormally  high 
concentrations  of  contaminants  are 
prohibited  from  ocean  disposal. 
Alternative  disposal  methods  must  be 
used  if  the  project  is  to  proceed. 

C.  Alteraaiives  Analysis 

The  action  discussed  in  the  FEIS  is 
desigrxation  for  continuing  use  of  an 
ODMDS.  Tb^  purpose  of  the  designation 
is  lo  provide  an  environmentally 
acceptable  location  for  ocean  disposal. 
The  appropriateness  of  specific  ocean 
dredged  material  disposal  permits  is 
determined  on  a  case-by-case  basis  as 
part  of  the  process  of  issuing  permits  for 
ocean  disposaL 

The  FEIS  discusses  the  need  for  the 
action  and  examines  ocean  disposal 
sites  and  alternatives  to  the  proposed 
action.  Land-based  disposal  alternatives 
were  examined  in  the  DEIS  and  found  to 
be  unacceptable  for  disposal  of  large 
amounts  of  dredged  material.  This 
alternative  will  be  evaluated  by  the 
Corps  of  Engineers,  Los  Angeles  District 
on  a  case-by-case  basis  during  the 
permitting  process. 

The  following  alternatives  were 
evaluated  in  this  FEIS: 

1.  No  Action — This  alternative  would 
prevent  final  designation  of  the  LA-2 
site  and  prohibit  further  use  of  the 
ODMDS.  No  action  would  force  the 
Corps  to  designate  their  own  site  under 
Section  103  of  MPRSA,  or  modify  or 
cancel  dredging  projects  that  rely  on 
ocean  disposal  of  suitable  material. 

2.  Delayed  Action  Alternative — 
Delaying  the  designation  of  the  LA-2 
site  would  be  a  violation  of  the  1980 
Consent  Agreement  between  EPA  and 
the  National  Wildlife  Federation.  The 
need  for  an  ODMDS  is  a  continuing 
concern  and  requires  conclusion  of  the 
site  designation  process  in  the  most 
expeditious  manner  possible. 

3.  Upland  Disposal  (including 
Landfilling  in  Port  Areas  and  Disposal  at 
Sanitary  Landfills) — ^These  alternatives 
are  considered  on  a  case-by-case  basis 
when  the  Corps'  permit  applications  are 
reviewed.  Beach  replenishment  is 
preferred  if  the  dredged  material  is 
suitable.  Disposal  of  large  amounts  of 
dredged  material  at  upland  sites  is  not  a 
feasible  long-term  solution  for 
management  of  dredged  material 
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disposal  because  the  capacity  of  these 
sites  is  limited  in  the  Los  Angeles  area. 

4.  LA-2  ODMDS  (Preferred 
Alternative) — ^This  site  was  selected  as 
the  preferred  alternative  because  it  has 
been  used  historically  since  the  1970's.  it 
is  between  65  and  170  fathoms  and  the 
environmental  impacts  at  the  site  are 
acceptable.  The  anticipated  use  of  the 
site  will  not  cause  significant 
environmental  impacts  if  the  site  is 
designated  and  conflicts  with  other  uses 
of  the  ocean  are  minimal. 

5.  Shallow  Water  ODMDS— This  site 
would  be  located  close  to  the  Palos 
Verdes  Peninsula  near  the  Los  Angeles 
County  sewage  outfall.  Synergistic 
effects  from  the  outfall,  proximity  to 
Hshing  and  boating  areas,  kelp  beds, 
cultural  resources,  navigation  and 
shoreline  process  were  issues  evaluated 
in  the  FEIS. 

6.  Deep  Water  ODMDS— The  deep 
water  site  is  located  11  nautical  miles 
off  the  Palos  Verdes  Peninsula  in  470 
fathoms  of  water.  Major  considerations 
include:  the  size  of  the  area  affected  by 
disposal,  potential  for  anoxic  conditions 
in  the  deep  basin,  oil  and  gas 
development,  and  the  feasibility  of 
monitoring  and  surveillance  at  the  site. 

The  EIS  presents  the  information 
needed  to  evaluate  the  suitability  of 
ocean  disposal  areas  for  ^al 
designation  and  is  based  on  a  disposal 
site  environmental  study.  The  study  and 
Hnal  designation  process  are  being 
conducted  in  accordance  with  the  Act, 
the  Ocean  Dumping  Regulations,  and 
other  applicable  Federal  environmental 
legislation. 

D.  Proposed  Site  Designation 

The  proposed  site  is  located 
approximately  6  nautical  miles  offshore 
of  the  Los  Angeles/Long  Beach 
breakwater  and  occupies  an  area  of 
about  2.39  square  nautical  miles.  Water 
depths  within  the  area  are  between  65 
and  175  fathoms  (118  and  320  meters). 
The  coordinates  of  the  site  are  as 
follows:  33°37'06"  North  x  118°17'24" 
West  with  a  radius  of  0.76  nautical 
miles.  If  at  any  time  disposal  operations 
at  the  site  cause  unacceptable  adverse 
impacts,  further  use  of  the  site  will  be 
restricted  or  terminated. 

E.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  contmuing  use.  Sites 
are  selected  to  minimize  interference 
with  other  marine  activities,  to  keep  any 
temporary  pertiubations  from  the 
dumping  from  causing  impacts  outside 
the  disposal  site,  and  to  permit  effective 
monitoring  to  detect  any  adverse 


impacts  at  an  early  stage.  Where 
feasible,  locations  off  the  continental 
shelf  and  historical  sites  are  chosen.  If 
at  any  time  disposal  operations  at  an 
interim  site  cause  unacceptable  adverse 
impacts,  the  use  of  that  site  will  be 
terminated  as  soon  as  suitable  alternate 
disposal  sites  can  be  designated.  The 
general  criteria  are  given  in  S  228.5  of 
the  EPA  Ocean  Dumping  Regulations, 
and  S  228.6(a)  lists  eleven  specific 
factors  used  in  evaluating  a  proposed 
disposal  site  to  assure  that  the  general 
criteria  are  met. 

The  proposed  site,  as  discussed  below 
under  the  eleven  specific  factors,  is 
acceptable  under  the  five  general 
criteria.  Historical  use  at  the  existing 
site  has  not  resulted  in  substantially 
adverse  effects  to  living  resources  of  the 
ocean  or  to  other  uses  of  the  marine 
environment. 

The  characteristics  of  the  proposed 
site  are  reviewed  below  in  terms  of  the 
eleven  factors. 

1.  Geographical  position,  depth  of 
water,  bottom  topography  and  distance 
from  coast  [40  CFR  228.6(a)(1)].  The  LA- 
2  site  is  located  approximately  6 
nautical  miles  (11  kilometers)  from  shore 
on  the  continental  slope  leading  to  the 
San  Pedro  Basin  at  depths  ranging  from 
65  to  175  fathoms  (118-320  meters).  The 
bottom,  consisting  of  Hne  sediment 
slopes  to  the  west. 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  or 
Juvenile  phases  fW  CFR  228.6(a)(2)].  The 
LA-2  site  provides  feeding  and  breeding 
areas  for  common  resident  benthic 
species.  Designation  of  the  site  will  not 
affect  any  geographically  limited 
habitats,  breeding  sites  or  critical  areas 
that  are  essential  to  commercially 
important  species  or  rare  or  endangered 
species. 

3.  Location  in  relation  to  beaches  and 
other  amenity  areas  [40  CFR  228.6(a)(3)]. 
The  LA-2  site  is  6  nautical  miles  from 
the  nearest  shoreline.  EPA  and  the 
Corps  have  determined  that  visual 
impacts  of  plumes,  transport  of  dredged 
material  to  any  shoreline  and  alteration 
of  any  habitat  of  special  biological 
significance  or  marine  sanctuary  will 
not  occur  if  this  site  is  designated. 

The  LA-2  site  is  approximately  1.2 
nautical  miles  south  of  the  southeastern 
tip  of  the  study  area  defined  under  the 
Santa  Monica  Bay  Restoration  Project 
(SMBRP).  SMBRP  is  part  of  EPA's 
National  Estuary  Program.  The  ODMDS 
and  the  study  area  are  separated  by  a 
deep  canyon.  Any  resuspended 
sediments  from  the  San  Pedro  Shelf  area 
are  expected  to  either  move  into  the 


canyon  or  off  the  shelf  into  the  San 
Pedro  Basin.  There  should  be  minimal 
effect  from  LA-2  on  the  southeastern 
edge  of  Santa  Monica  Bay. 

4.  Types  and  quantities  of  wastes 
proposed  to  be  disposed  of  and 
proposed  methods  of  release,  including 
methods  of  packing  the  waste  if  any  [40 
CFR  228.6(a)(4)].  An  annual  average  of 
approximately  200,000  cubic  yards  of 
predominantly  silts  and  clays  dredged 
from  Los  Angeles  and  Long  Beach 
Harbors  are  expected  to  be  disposed  at 
the  ODMDS  once  it  is  designated.  The 
dredged  material  proposed  for  disposal 
at  the  site  must  pass  stringent  sediment 
chemistry  and  bioassay  tests  before  a 
permit  is  issued  by  the  Corps.  Disposal 
will  be  from  split  hull  barges  towed  by 
tugboat  to  the  site.  No  dumping  of  toxic 
materials  or  other  kinds  of  industrial  or 
municipal  wastes  will  be  permitted  at 
the  site. 

5.  Feasibility  of  surveillance  and 
monitoring  [40  CFR  228.6(a)(5)].  The  U.S. 
Coast  Guard  (USCG)  wnll  conduct  spot 
surveillance  of  disposal  activities  at  the 
site.  EPA  and  the  Corps  will  assist  the 
USCG  within  the  limits  of  their 
jurisdiction. 

Physical  and  biological  sampling  will 
be  key  factors  in  the  site  monitoring 
program.  The  monitoring  program  will 
be  established  to  answer  several 
questions  including:  the  area  of  impact 
and  effects  on  grain  size,  sediment 
chemistry  and  benthic  infauna;  disposal 
model  verification  and  sediment 
fransport;  potential  for  bioaccumulation 
of  contaminants  in  local  species;  and 
potential  impacts  on  commercial  and 
recreational  fisheries.  If  significantly 
adverse  impacts  are  detected  at  the  site, 
the  site  management  plan  will  be 
flexible  enough  to  allow  for  appropriate 
action. 

6.  Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 
area,  including  prevailing  current 
direction  and  velocity,  if  any  [40  CFR 
228.6(a)(6)].  Water  currents  in  the 
vicinity  of  LA-2  are  variable  but  move 
predominantly  to  the  norihwest  and 
southeast  along  bathymetric  contour 
lines.  Vertical  mixing  and  currents  will 
disperse  fine  material  disposed  at  the 
LA-2  site  to  the  northwest  or  southeast. 
The  main  direction  of  sediment 
transport  is  from  the  continental  shelf 
down  the  slope  to  the  floor  of  deep 
basins.  Dredged  material  reaching  the 
bottom  at  LA-2  would  be  transported 
offshore  and  down  the  slope  by  currents 
and  sediment  slumping. 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulative  effects)  [40 
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CFR  228.6(a)(7)].  LA-2  has  been  used  as 
an  interim  site  for  disposal  of  dredged 
material  since  the  late  1970's.  Impacts  of 
this  disposal  activity  at  LA-2  include  a 
greater  range  of  fine  and  coarse 
sediments  that  are  poorly  sorted; 
elevated  concentrations  of  heavy 
metals,  pesticides,  and  PCBs;  and  lower 
species  diversity  of  demersal  fish, 
benthic  infaima  and  epifauna  compared 
to  the  reference  site.  These  effects  are 
considered  to  be  acceptable  localized 
impacts.  Impacts  on  the  water  column 
are  minimal  and  temporary,  associated 
with  disposal  events.  The  potential  for 
cumulative  effects  with  other  discharges 
is  considered  to  be  small  at  LA-2  and 
will  be  assessed  in  future  monitoring  of 
impacts  in  the  vicinity  of  LA-2. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance 
and  other  legitimate  uses  of  the  ocean 
[40  CFR  228.6(a)(8)].  Interference  with 
shipping  is  minimal  because  of  the  low 
income  of  material  to  be  discharged  at 
LA-2  (200,000  cubic  yards  per  year)  and 
because  the  disposal  site  is  located 
outside  of  the  U.S.  Coast  Guard 
Precautionary  Area  and  major  traffic 
lanes.  Impacts  on  commercial  fishing  are 
expected  to  be  minor  and  temporary 
since  most  of  the  catch  in  the  vicinity  of 
LA-2  consists  of  pelagic  species,  and  the 
impacts  of  dredged  material  disposal  on 
the  upper  water  column  are  intermittent 
and  short-term.  The  strongest  impacts  of 
dredged  material  disposal  are  localized 
changes  in  the  bottom  community;  no 
major  bottom  fisheries  exist  in  the 
vicinity  of  LA-2.  Sportfishing,  pleasure 
boating,  and  dredged  material  disposal 
are  presently  coexisting  at  LA-2  and  no 
changes  are  expected.  Conflicts  with 
future  oil  and  gas  development  are 
possible,  but  can  be  mitigated. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  surveys  [40  CFR  228.6(a)(9)]. 
Water  quality  at  LA-2  is 
indistinguishable  from  the  water  quality 
of  nearby  areas.  Sediment  quality  differs 
from  a  reference  site  in  grain  size 
distribution,  and  levels  of  heavy  metals, 
pesticides,  and  PCBs.  Species  diversity 
of  benthic  epifauna,  infauna,  and 
demersal  fish  is  lower  at  LA-2  than  at 
the  reference  site,  although  many  of  the 
same  species  exist  at  both  sites. 

10.  Potentiality  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site  [40  CFR  228.6(a)(10)]. 
Opportunistic  benthic  species 
characteristic  of  distuj-bed  conditions 
are  expected  to  be  present  and 


abundant  at  any  ODMDS  in  response  to 
physical  deposition  of  sediments. 
Capitella,  an  opportimistic  polychaete 
worm,  does  occur  in  high  denisity  at  the 
LA-2  site.  This  worm  is  preyed  upon  by 
bottom-feeding  fish  and  is  not  directly 
harmful  to  other  species. 

11.  Existence  at  or  in  close  proximity 
to  the  site  of  any  significant  natural  or 
cultural  feature  of  historical  importance 
[40  CFR  228.6(a)(ll)].  There  are  no 
known  shipwrecks  nor  any  known 
aboriginal  artifacts  in  the  vicinity  of  the 
LA-2  site. 

F.  Proposed  Action 

This  FEIS  concludes  that  the  proposed 
site  may  appropriately  be  designated  for 
use.  The  proposed  site  is  compatible 
with  the  general  criteria  and  specific 
factors  used  for  site  evaluation.  The 
designation  of  the  LA-2  site  as  an  EPA 
approved  Ocean  Dumping  Site  is  being 
published  as  proposed  rulemaking. 
Management  of  this  site  will  be 
delegated  to  the  Regional  Administrator 
of  EPA  Region  DC. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such  a 
site  designation  does  not  constitute  or 
imply  EPA's  approval  of  actual  ocean 
disposal  of  materials.  Before  ocean 
dumping  of  dredged  material  at  the  site 
may  commence,  the  Corps  of  Engineers 
must  evaluate  a  permit  apphcation 
according  to  EPA's  ocean  dumping 
criteria.  EPA  has  the  right  to  disapprove 
the  actual  dumping,  if  it  determines  that 
environmental  concerns  under  the  Act 
have  not  been  met. 

G.  Regidatory  Assessments 

Under  the  Regulatory  Flexibihty  Act, 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

This  action  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  imder  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq. 


List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 

Harry  Seraydarian, 

Acting  Regional  Administrator  for  Region  IX. 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  1  of  Title  40  is 
amended  as  set  forth  below. 

PAFTT  228— [AMENDED] 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  Sections  1412  and  1418 

2.  Section  228.12  is  amended  by 
removing  paragraph  (a)(l)(i)(E)  Long 
Beach,  CA  and  by  removing  from  the 
Dredged  Material  Site  listing  in 
paragraph  (a)(3)  the  entry  for,  Los 
Angeles,  and  by  adding  paragraph 
(b)(68)  to  read  as  follows: 

§  228.12    Delegation  of  management 
autt)ority  for  ocean  dumping  site*. 

*        *        *        «        * 

(b)  *  *  • 

(68)  Los  Angeles  (LA-2)  Ocean 
Dredged  Material  Disposal  Site-Region 
IX. 

Location:  33*  37'  06'  N..  118°  17'  24' 
W.  (0.76  nautical  mile  radius). 

Size:  2.39  square  nautical  miles. 

Depth:  65  to  175  fathoms  (118  to  320 
meters). 

Primary  Use:  Ocean  dredged  material 
disposal. 

Period  of  Use:  Continuing  use. 

Restrictions:  Disposal  shall  be  limited 
to  dredged  material. 

[FR  Doc.  88-18584  Filed  6-16-88.  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  5450 

[AA-230-08-6310-02] 

Sales  of  Forest  Products 

AGENCVt  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rulemaking. 

summary:  This  proposed  rulemaking 
would  amend  provisions  of  the  existing 
regulations  in  43  CFR  Part  5450,  Award 
of  Contract;  General.  The  potential 
exists  for  Bureau  of  Land  Management 
(BLM)  timber  sale  contracts  to  be 
defaulted  by  purchases  who  choose  not 
to  complete  the  contracts  by  their 
expiration  dates.  Such  defaults  create 
forest  management  problems  and  reduce 
timber  revenues  to  the  Federal  Treasury 
and  local  governments.  This  proposed 
rulemaking  would  require  additional 
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security  from  purchasers  of  new  sales 
where  the  purchaser  has  defaulted  on  a 
past  sale  contract  and  has  not  paid  or 
bonded  for  the  damages  associated  with 
the  defaulted  sale.  The  increased 
security  would  reduce  the  Government's 
risk  of  non-performance  by  defaulters 
and  increase  the  likeUhood  that  all 
purchasers  will  complete  their  timber 
sale  contracts  on  time.  This  proposed 
rule  would  supplement  the  existing  pre- 
award  qualification  rule  which  requires 
the  authorized  officer  of  the  BLM  to 
determine  whether  the  high  bidder  is 
qualified  or  responsible  to  perform  the 
obligations  of  the  contract.  In  addition 
to  the  authorized  officer's  existing  duty 
to  assess  the  high  bidder's  qualification 
in  terms  of  having  contractor  status, 
financial  capability,  skill,  and  ability, 
this  proposal  will  give  the  authorized 
officer  the  basis  to  deal  with  the  high 
bidder's  responsibihty  as  demonstrated 
by  performance  on  past  contracts. 
date:  Comment  period  expires 
September  16, 1988.  Comments  received 
or  postmarked  after  this  date  may  not  be 
considered  in  the  decionsmaking 
process  on  the  final  rulemaking. 
ADDRESS:  Comments  should  be  sent  to: 
Director  (140),  Department  of  the 
Interior,  Bureau  of  Land  Management, 
1800  "C"  Street,  NW.,  Room  5555  Main 
Interior  Bldg.,  Washington,  DC  20204. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lyndon  Werner,  (202)  653-8864. 
SUPPLEMENTARY  INFORMATION:  Current 
regulations  at  43  CFR  5450.1(a)  authorize 
the  authorized  officer  to  require  a  high 
bidder  to  provide  such  information  as  is 
necessary  to  determine  the  ability  of  the 
bidder  to  perform  the  obligations  of  the 
contract.  "The  default  of  a  past 
contractor(s)  indicates  that  the 
purchaser  may  not  be  capable  of 
meeting  or  may  willfully  disregard 
contractural  obligations.  Regardless  of 
the  cause,  a  likelihood  of  failure  to 
perform  new  contractural  obligations  is 
unaccepable  to  the  United  States,  and 
presents  the  need  for  additional  security 
against  such  failure  in  appropriate 
cirruxnatances. 

Failure  to  perform  or  a  default  on 
Federal  sale  contracts  impairs  the  land 
management  ability  of  the  Federal 
Government,  reduces  local  and  Federal 
government  revenue,  and  affects  other 
timber  purchase  companies.  Reoffering 
defaulted  timber  sales  interrupts  the 
orderly  offering  of  timber  sales  in  the 
s^me  vicinity  by  requiring  the 
adjustment  and  repetition  of  actions 
already  completed.  Efficient 
reforestation  is  complicated  by  the 
uncertain  timing  associated  with 
potential  default  and  resale.  The 
complications  associated  with  the 


determination  of  cumulative 
environmental  impacts  is  increased 
because  of  the  passage  of  time.  The 
collection  of  receipts  shared  by  the 
United  States  and  local  government  is 
delayed  and  actual  amounts  collected 
may  be  reduced.  The  United  States  is 
placed  in  the  uncertain  position  of  not 
knowing  whether  the  defaiilter  is  either 
able  or  willing  to  complete  other 
contracts. 

Under  law,  defaulted  timber  sales 
sold  prior  to  January  1, 1982,  are 
reoffered  for  sale  as  part  of  rather  than 
in  addition  to  the  normal  timber  sale 
program.  This  results  in  reduced 
inventories  of  timber  held  by  timber 
purchasers,  possible  lower  employment 
in  local  communities,  and  less  revenue 
for  country  government  due  to  reduced 
timber  receipts.  Also,  due  to  the 
potential  for  the  default  process  to  be 
time  consuming,  the  distribution  of 
damage  collection  receipts  could  be 
delayed,  and  actual  amounts  collected 
and  distributed  could  be  reduced.  In 
addition,  defaulting  rather  than 
performing  an  expensive  or  difficult 
timber  contract  could  place  the  defaulter 
in  a  better  competitive  position, 
compared  to  a  competitor  that  has  met 
its  contractural  obligations,  when 
bidding  on  new  timber  sales,  thus 
disrupting  the  bidding  process. 

Under  the  proposed  rulemaking,  a 
purchaser  that  has  defaulted  on  a 
Federal  timber  sale  contract,  and  has 
bid  on  another  contract,  would  be 
required  to  estabfish  bidder 
responsibility  by  paying  or  bonding  or 
any  combination  of  the  two  for  any  one 
of  the  following:  (1)  The  total  unpaid 
balance  of  the  purchase  price  of  all 
defaulted  contracts,  (2)  the  unsettled 
damages  on  all  previous  defaults,  or  (3) 
50  percent  of  the  purchase  price  of 
contracts  bid  after  the  default.  Payment 
of  50  percent  would  increase  the 
likelihood  of  performance  on  the  new 
contract.  The  regulations  at  43  CFR 
5400.0-5(r)  state  that  affiliates  of  the 
purchaser  may  be  considered  as  the 
purchaser.  Therefore,  a  default  by  an 
affiliate  of  the  purchaser  of  a  now 
timber  sale  could  trigger  additional 
bidder  requirements  for  that  purchaser. 
Additional  requirements  imposed  by  the 
provisions  of  this  proposed  rulemaking 
on  the  bidder  in  response  to  contract 
defaults  would  apply  to  all  subsequent 
sales  in  which  the  bidder  participates 
until  he/she  either  pays  or  bonds  for  the 
payment  of  the  remaining  amount  due 
on  all  defaulted  sales  or  pay  or  bonds 
for  the  payment  of  damages  created  by 
all  defaults. 

The  principal  author  of  this  proposed 
rulemaking  ia  David  Estola  of  the 
Branch  of  Forestry,  Oregon  State  Office, 


Bureau  of  Land  Management,  assisted 
by  the  staff  of  the  Division  of  Legislation 
and  Regulatory  Management,  Bureau  of 
Land  Management,  Washington,  DC. 

It  is  hereby  determined  that  this 
proposed  rulemaking  does  not  constitute 
a  major  Federal  action  affecting  the 
quality  of  the  human  environment,  and 
that  no  detailed  statement  pursuant  to 
section  102(2)(C)  of  the  Nafional 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C))  is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  Few  timber 
companies  are  expected  to  default,  and 
all  members  of  the  timber  harvest 
community  are  treated  equally. 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approvel  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  43  CFR  Part  5450 

Administrative  practice  and 
procedure,  Forest  and  forest  products, 
Public  lands.  Government  contracts. 

Under  the  authority  of  section  5  of  the 
Act  of  August  28, 1937  (43  U.S.C.  1181e), 
and  the  Act  of  July  31, 1947,  as  amended 
(30  U.S.C.  601  et  seq.),  Chapter  II  of  Title 
43  of  the  Code  of  Federal  Regulafions  is 
proposed  to  be  amended  as  set  forth 
below; 

PART  5450— AWARD  OF  CONTRACT 

Subpart  5450— Award  of  Contract; 
General 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sec.  5.  50  Stat,  875.  61  Stat.  681, 
as  amended,  69  Stat.  367;  43  U.S.C.  1181e,  30 
U.S  C.  601  et  seq. 

2.  Section  5450.1(b)  is  revised  to  read 
as  follows: 


§5450.1 
bidder. 


Pre-award  qualifications  of  high 


(b)  A  purchaser  who  has  defaulted  on 
a  timber  sale  contract  under  this  title  by 
failing  to  complete  payment  of  its  total 
purchase  price  by  the  expiration  date  of 
the  contract  is  considered  a  risk  for 
purposes  of  being  awarded  future  timber 
sale  contracts.  If  a  purchaser  deemed  a 
risk  is  the  high  bidder  on  a  new  timber 
sale,  the  authorized  officer  shall  send  a 
notice  by  registered  mail  requiring  such 
purchaser  to  establish  bidder 
responsibility  by  paying  or  bonding,  or  a 
combination  of  the  two  for  any  one  of 
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the  following:  (1)  The  total  unpaid 
balance  of  the  purchase  price  of  all 
defaulted  sales,  (2)  the  unsettled 
damages  on  all  defaults,  or  (3)  50 
percent  of  the  purchase  price  of 
contracts  bid  after  the  most  recent 
default.  Any  payment  applied  toward  50 
percent  of  a  contract's  bid  price  after  the 
default{s)  will  be  held  as  final  payment 
for  timber  cut  and/or  removed  under 
terms  of  the  contracts.  Acceptable 
bonding  options  are  listed  at  S  5451.1  of 
this  title.  Payment  and  bonding  are  due 
within  time  limits  stated  in  S  5450.1(c). 
Should  the  purchaser  fail  to  demonstrate 
responsibility  within  30  days  of  receipt 
of  the  notice,  the  authorized  officer  shall 
offer  the  contract  for  the  amount  of  the 
high  bid  to  the  highest  of  the  bidders 
who  is  qualified,  responsible,  and 
willing  to  accept  the  contract.  Failure  to 
demonstrate  responsibiUty  within  30 
days  of  receipt  of  the  notice  indicates 
that  the  purchaser  is  not  responsible, 
and  debarment  proceedings  shall  be 
considered  under  §  5441.1  of  this  title. 
James  E.  Cason, 

Acting  Assistant  Secretary  of  the  Interior. 
July  19. 1988. 
[FR  Doc.  88-18576  Filed  8-16-88;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-6932] 

Proposed  Flood  Elevation 
Determinations;  California  et  ai. 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  and 
proposed  base  flood  elevation 
modifications  listed  below  for  selected 
locations  in  the  nation.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  period  for  comment  will  be 

ninety  (90)  days  following  the  second 

publication  of  this  proposed  rule  in  a 

newspaper  of  local  circulation  in  each 

community. 

ADDRESSES:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L.  Matticks,  Chief,  Risk  Studies 


Division,  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472,  (202)  646-2767. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (lOO-year)  flood 
elevations  and  modified  base  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  Section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L  93-234),  87  Stat.  980,  which 
added  Section  1363  to  the  National 
Flood  Insurance  Act  of  1968  (Title  XIII  of 
the  Housing  and  Urban  Development 
Act  of  1968  (Pub.  L.  90-148)),  42  U.S.C. 
4001-4128,  and  44  CFR  67.4(a). 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  S  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  floodplain  management 
requirements.  The  community  may  at 
any  time  enact  stricter  requirements  on 
its  own,  or  pursuant  to  policies 
established  by  other  Federal,  State,  or 
regional  entities.  These  proposed 
elevations  will  also  be  used  to  calculate 
the  appropriate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  the  second  layer 
of  insurance  on  existing  buildings  and 
their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
Section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  floodplain  area. 
The  elevatior.  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compUance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  prohibit  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 


PART  67— [AMENDED] 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

The  proposed  base  (lOG-year)  flood 
elevations  for  selected  locations  are: 

Proposed  Base  (100- year)  Flood 
Elevapons 


Source  ol  floodtng  and  tocabon 


CAUFORNU 


Kwn  County  (unincorporalwl  ams) 
Caliente  Creek. 

At  confluence  of  Indian  Creek. 

At  confluence  of  Sand  Canyon  Creek 

Just  downstream  of  an  unnamed  road  connecl- 
ing  Rolling  Oaks  Road  to  Irxtan  Spraig  Road.. 

Just  downstream  of  Rolling  Oaks  Road 

At  limit  of  detailed  study  looated  approximately 

1,30C  feet  upstream  ol  RoDiig  Oaks  Road 

Indian  Creek: 

Approximately   50   feet   upstream   of   Cakenle 
Creek  Road _ 

Just  downstream  of  first  interaection  iMtti  Indian 
Creek  Road  looking  upstream..... 

By  intersection  of  Hog  Canyon  Road  and  kvtan 

Creek  Road „ 

Cahente  Creek  Tributary: 

At  confluence  with  Cakente  Creek 

Approxvnalely  1.400  feet  downstream  of  County 
Road  5995 _ 

Approximately   140   ieet  upstream  of  County 

Road  5995 _ _ 

Weaver  Creek 

At  confluence  witti  Caiiente  Creek _ 

Approxicnately   200   feet   downstream   of   the 

County  Road  5995  Bndge 

Home  Toad  Hills  AlkAnal  Fan: 

At   the   intersectxjn   ol   Douglas   Avenue  and 
Koch  Street 

Approximately  3.500  feet  north  of  the  intersec- 
tion of  Kock  Street  and  Arroyo  Avenue 

At  the  intersection  ol  Arroyo  Avenue  and  Rose- 
wood Boulevard - 

Utile  Dixie  Wash: 

Approximately  150  feet  upstream  of  US  High- 
way 395 

Just  upstream  of  West  Ridgecrest  Boulevard 

Just  downstream  ol  Southern  Paofic  Railroad 

Approximately  50  feet  downstream  ol  Bowman 
Road 

4,300  (set  upstream  of  Bowman  Road 


Haps   are  avaHalila   for   revtaw   at   the   Kem 

County  Planning  Department.  1415  Truxton 
Avenue,  Bakarsfield,  Calilorraa 
Send  comments  to  The  Honoratile  Roy  Ashbum. 
Chairman,  Kem  County  Board  of  Sjpefviso»s, 
1415  Truxton  Avenue,  Room  601G.  Bai^arsfiekl, 
CaMomia  93301. 


COLOR  ADD 


DeBequa  (town).  Mesa  County 

Roan  Creek: 
Approximately  1 .200  teel  d-Dwnstrsam  o<  County 

Road  44 

Approximately  20  feet  upstream  of  County  Road 


Approximately  1.360  feet  upstream  ol  County 

Road  44 


Maps  ara  avallat>le  for  rcvtew  at  Town  Hall.  343 
Minter  Street.  DeBeque  Colorado 

Serxl  comments  to  The  Honorable  James  Lounds. 
Mayor,  Town  ol  DeBeque,  Town  Hall.  343 
Minter  Street  DeBeoue.  Cokxaoo  8 '630 


#Deplh 
in  Ieet 
above 
ground. 
'Eleva- 
kon  m 

(NGVD) 


•2.652 

•2.765 

•3.089 
•3.165 

•3,196 

•2.667 
•2.744 
•2.770 
•2,830 
•2.915 
•2,960 
•2.859 
•3.013 

l»1 
P2 
#3 


•2.466 
•2.495 

•2,513 

•^538 
•2.566 


•4.909 
•4.913 

•4.9>8 
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Proposed  Base  (IOO-vear)  Flood 
Elevations— Continued 


Source  ol  flooding  and  location 


Dotor**  (town),  Montezuma  County 

Dolores  Rivar 
Appfoxnnalely  2, '00  leel  downstream  ol  down- 
stream edge  ol  4th  Street  Bndge 

Approxinately  35  leet  upstream  of  8th  Street, 

extended 

Approximately    1.950    leet    upstream    of    12th 

Skeet  exterxJed  _ 

Maps  are  avaUabi*  tor  rvvtow  at  Town  Hall.  420 

Central  Avenue.  Dolores.  Colorado 
Send  comments  to  The  Hofxxable  James  Koenig. 
Mayor.  Town  of  Dolores.  PO    Box  630.  420 
Central  Avenue.  Dolores.  Colorado  81323 


Georgetown  (town).  Clear  Creek  County 

Clear  Cmeic 

Entire  shoreltne  of  Georgetown  Lalte 

At  15th  Street 

Approximately  70  leet  downstream  of  lootbndge 

Approximately  90  feel  upstream  of  7th  Street 

Approximately  600  leet  upstream  of  6th  Street    . 

Approximately  730  teat  upstream  of  3rd  Street 

axlerxlad _ - 

South  Oetr  Craek: 

At  confkianoe  with  Clear  Creek 

Approximalely  ISO  teat  upstream  ol  Main  Street 

Approximately  300  feet  upstream  of  Mam  Street 

Approximately  80  feet  upstream  of  3rd  Street 


r  at  Town  HaH.  404 
Sixth  Street,  Georgetown.  Colorado 

Send  coniments  to  The  HorKxable  Jerry  Buckley. 
Mayor,  Town  of  Georgetown,  Town  Hall.  PO 
Box  426.  Georgetown.  Cokxado  80444 


Montamma  County  (unincorporated  areas) 

Dolores  River 

Approximately    1,200   feet   upstream   of   State 
Highway  145 

Approximalely  12,400  feet  upstream  of  State 
Highway  145 _ 

Appfoxinalaty  7.900  feat  downstream  of  confkj- 
ence  of  Canrer  Canyon  Creek 

Approxxnalely  3.000  feel  upstream  ol  conflu- 
ence of  Carver  Car>yon  Creek 

Approximately  4,300  leet  upstream  of  Country 
Road  36 

Approximately  8.550  feet  upstream  of  conflu- 
ence of  Spruce  Water  Canyon  Creek 

Approximately  2.700  leet  downstream  ol  Four 
Comers  Bridge 

Approximately  7.150  leet  upstream  of  Four  Cor- 
ners Bndge 

Approximalely  1.690  leet  upstream  ol  Pnvate 

Road _ 

West  Dolores  River 

Approximately   550   leet  downstream  of   State 
Hlg^way  145 

Approximalely  715  leet  upstream  of  State  Higfv 
way  145 

Approximately  2.850  feet   upstream   of   State 

Highway  145 

Mancos  Rrver 

Approximately  3,350  leet  downstream  of  Spruce 
Street 

Approximatefy  140  feet  downstream  of  Spruce 
Street „ 

Approximately  1.225  leet  upstream  of  Town  of 

Mancos  eatem  corporate  Limits 

Lost  Canyon  Creek: 

Approximately  1 ,400  leet  downstream  of  County 
Road  30 

Approximately  75  leet  upstream  of  County  Road 
30 

Approximatefy  2,250  leet  upstream  of  County 

Road  30 

Chicken  Creek: 

ApproxHTialaly  6,650  leet  downstream  of  Drive- 
way Bndge _ 

npproximately  2.610  leet  downstream  of  Drive- 
way Bridge 


#  Depth 
in  feet 
above 
ground. 
^Eleva- 
kon  in 
feel 
(NGVD) 


•6.924 
•6.943 
•6.961 


•8.445 
•8.465 
•8.480 
•8.508 
•8.539 

•8.597 

•8.490 
•8.526 
•8.536 
•8.662 


•6,924 
•6.985 
•7,044 
•7.107 
•7.169 
•7.232 
•7,293 
•7.350 
•7,403 

•7.361 
•7.372 
•7.391 

•6,911 
•6.966 
•7.068 

•6.925 
•6.932 
•6.943 

•6.928 
•6.970 


Proposed  Base  (100-year)  Flood 
Elevations— Continued 


Proposed  Base  (100- year)  Flood 
Elevations— Continued 


Source  of  lloodrig  and  kxaton 


Approximately  1.250  leet  upstream  ol  Dnveway 
Bndge 

Maps  arc  avaHabta  (or  rstriaw  at  the  Montezuma 
County  Courthouse.  County  Administrator's 
Onica.  109  West  Ma*i  Street  Cortez.  Cotorado 

Sand  comments  to  The  HorxiraUe  Rotiert  L 
Maynes.  Chairman,  Montezuma  County  Board 
of  Commtssioners,  County  Ckxirlhouse.  109 
West  Man  Street  Room  302.  Cortez.  Colorado 
81321 


FLORIDA 


Cape  Canaveral  Port  Authority,  Brsvartl 
County 

Atanlic  Ocean/Canaveral  Barge  Canat 

At  Slate  Road  401  _ 

At>out  3600  feel  east  of  the  intersection  of 
South  Jetty  Onve  and  Hemng  Street 

Banana  River 
Just  north  of  the  intersection  of  Grouper  RoBd 

and  Cape  Road _ 

Just  north  of  the  Cape  Canaveral  South  gate 
entrance _ 

Map*  avaHabta  lor  Inapectlon  at  the  Cape  Ca- 
naveral Port  Authority  Station  Dredor's  Office, 
200  George  King  Boulevard.  Cape  Canaveral 
Ftordn. 

Send  comments  of  The  Honorable  Charles  Row- 
land. Director.  Cape  Canaveral  f\xt  Authonly. 
P  O.  Box  267.  Cape  Canaveral.  Flonda  32920. 


#Depth 
In  feel 
above 
grouid. 
'Eleva- 


teet 
(NGVD) 


Palm  Slioraa  (town),  Brevard  County 

Indian  River  Akxig  shoreline 

Mapa  avatlatits  for  Inapactlon  at  the  Mayor's 

Home,    5275   Horti    Hartior   Boulevard,    Palm 

Shores,  Fkxida. 

Send  comments  to  The  Honorable  Paul  Uker, 
Mayor.  Town  ol  Palm  Shores,  PC  Box  360915, 
Melbourne,  Florida  32936. 


GEORGIA 


Plarca  County  (unlncorporalad  areas) 

Alabaha  River 

About  0  8  mile  upstream  of  mouth ._ 

Just  dowrwtreem  ol  US  Route  82 _ 

Salilla  River 

Just  upstream  of  State  Route  121 

At  county  boundary „ 

Maps  av8lal>ta  tor  kiapsctlon  at  (he  County 

Clerks  Office.  County  Counhoose.  Biackshear. 

Geoigia. 
Send  comments  to  The  Honorable  Forrest  W 

Sweat.  Chairman,  Board  of  County  CommissKXV 

ers.  Pierce  County.  P.O.  Box  679.  Biackshear. 

Georgia  31516. 


IDAHO 


McCaO  (city),  Vattey  County 

North  Fork  Payette  River 

Approximately  1.450  feet  downstream  ol  West 
Lake  Street/Stale  Highway  55 

Approximately  880  leet  downstream  of  West 

Lake  Street/State  Highway  55 

Mapa  are  available  tor  review  at  City  HaH.  212 

Park  Street.  McCaH.  Idaho 
Send  comments  to  The  Honorable  John  J.  AMen, 

Jr.    Mayor.    Crty    ol    McCaH.    PC     Box    721. 

McCall.  kJaho  83638 


ILLINOIS 


ttancvar  (vttlaga),  Jo  Daviess  County 

Apple  River 
About  1  Z  .T«i6i  dcMistream  of  Harx)ver  Dam 
About  08  nule  upstream  of  Hanover  Dam 

Mapa  avaHable  tor  inapactlon   at  the  Clerk's 
Office.  Village  Ha*.  Hanover  llknois. 


•7.004 


•7 
•14 

•3 
•6 


•66 
•84 


•71 
•96 


•4.981 
•4.984 


•618 
•622 


Sowce  ol  Roodvig  and  kxainn 


Sand  uwMiianla  to  'Hia  Honorabta  Donald 
SchaiMs,  VWaga  President,  vmaga  of  Hano- 
ver, VHags  Hrt,  Boi  12, 
61041-4)012. 


IOWA 


Clayton  (dty),  Clayton  County 

Mississippi  River 

At  downstream  corporate  limits  _ _ 

At  upstream  corporate  tmits. 

Mapa  avallafala  for  Inapactlon  at  the  City  Hal, 

R  R.  #2.  GamaviUo.  kjwa. 
Send  comments  to  The  Honoratile  Arnold  Schultz. 

Mayor.  City  of  Qayton.  Cily  Hall,  R  R  #2.  Gar- 

navito.  Iowa  52409. 


KANSAS 


EHaarartti  (dty),  EllawerHi  County 

Smoky  Ha  River 
About  250  leet  ufistream  ol  U  S  Kighway  156  ... 
Just  downstream  of  Butlvigton  Northern  railroad 
K- 14  Tnbutarr 

Just  upstream  ol  8th  Street - 

Just  downstream  of  Douglas  Avenue  (upstream 

crossing)  _ 

ShaHow  Fkxxling  (overfkiw  Irom  K-14  Tnbutary) 

Wrthn  community _ ~. 

Mapa  avaHabia  tor  Inapactlon  at  the  City 
Offices.  Ellsworth.  Kansas 
Send  comments   to   Tita   Honorable   Robert   S 
Homolka,  Mayor,  City  of  Ellsworth,  PO.   Box 
163,  Ellsworth.  Kansas  67439. 


KENTUCKY 


Walts 


Nictiolasvllla  (dty),  Jassamina  County 

roi*n  Fork: 

About  950  leel  downstream  ot  John  C 
Drive 

Just  downstream  of  John  C.  Watts  Onve - 

Just  utjsueam  ol  John  C.  Watts  Dnve 

Just  downstream  of  Norfolk  Southern  Railway  ... 

Just  upstream  ol  Norfolk  Southern  Railway 

About  4250  leel  upstream  of  Brookview  Dnve 

Mapa  avaUabla  tor  mapactlon  at  the  City  Hall. 

51 7  North  Mam  Street  NicholasviUe.  Kentucky 
Send     comments     to     The     Honorable    James 

Mayson.  Mayor.  City  of  Nicfiolasville.  P  O.  Box 

158.  Nicholasville.  Kentucky  40356. 

MAINE 


tDepth 
m  leet 
above 

ground 

^Eleva- 

txjn  <n 

feet 

(NGVD) 


China  (lovm),  KetvMbac  County 

Ws5/  Branch  Sheepscol  River 
Approximately    6  mile  upstream  ol  corporate 

limits 

Approximately   540   feet   upstream   of   Weeks 

Mills  Road 

Meadow  Brook 
Approximately  1.000  leel  downstream  of  Tobey 

Road 

Approximately  1 00  feel  upstream  ol  Dingo  Road 

Maps  avaHabia  for  Inapactlon  at  Ifie  Toiwn 
Manager's  Vault.  South  Chma.  Maine 
Send  comments   to   The  Honorable   Hugh  Kra- 
jewski.  Manager  ol  Ihe  Town  ol  China.  Kenne- 
t>ec  County    RR  #1.   Box  970.  South  China. 
Maine  04358 

Kkigfteld  (town),  Franklin  County 

Carrabassetl  Rrver 

At  donnnstream  corporate  Brmts 

Approximately  1  8  miles  upslream  ol  coniluenca 

ol  West  Branch  Carrabassetl  River  ..._ 

West  Branch  Carratiasselt  River 

At  confkjerK»  with  the  Carrabassetl  River 

Approximatley  2  miles  upstream  ol  conlluence 
with  Carraliassett  River 


•62S 


•1,533 
•1.539 

•1.546 

•1.562 

»2 


•895 
•895 
•904 
•941 
•947 
•963 


•209 
•217 


•300 
•320 


•536 
•601 
'S6« 
•574 


II 
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Proposed  Base  (100-year)  Flood 
Elevattons— Continued 


Source  o<  flooding  and  location 


Map*  avMabIa  lor  ImpactkMi  at  ttw  Town 
Clerti's  Sale.  Kingfiekl,  Maine. 
Send  convnents  lo  The  Hofwrabta  Lois  L  Gould, 
Cliaimian  cH  the  Town  ol  Kmgfield  Board  of 
Seloctmen,   Franklin  County,   PO.   Box    1585. 
Kingsfield,  Maine  04S47. 


Owli  Haad  (to«Ri),  Knox  County 

floddand  Harbor 

At  Broad  Cov« 

At  Coopera  Beach _ „ 

At  Ocean  Avenue „ 

At  Battery  Point 

OnrisHeadBay: 

At  Main  Street 

At  Ginn  Point 


Shoreline  at  Lighthouse  Road  extended .. 
Muscle  Ridge  Channel: 

At  Ash  Point  Drive  exterxled 

At  Otter  Point..- _ 

At  Ash  Point „ 

BaUyhac  Cove:  At  Dublin  Road 


Map*  avalabi*  tor  kwpectlon  al  ttw  Municipal 
BuUdlng,  Star  Route  32,  Owls  Hewl,  Makw. 

Send  comments  to  The  Honorable  Jack  Rausch. 
,  ,  Chairman  ol  the  Town  ol  Owls  Head  Planning 
Board.  Knox  County.  Star  Route  32,  Box  176, 
Owls  Head,  Maine  04654. 

Soutti  Hwmaston  (totm),  Knoi  County 

Atlantic  Ocean' 

Shoreline  atong  Seal  Haitor 

Shorelirw  akx)g  Waterman  Point 

Souttteaslem  shorelirte  ol  Burnt  Island 

Weskeag  River.    Entire  torigth  within   corporate 

ItiTiits _ 

St  George  Kver  Entire  length  within  corporate 

limits _ 

Map*  avalaM*   tor  Inspection   at   the   Town 

OHica,  South  Thomaston,  Maine. 

Send  comments  to  the  Honorable  Mancy  Pomroy- 
Stone.Chaimian  ol  the  Town  of  South  Thomas- 
ton  Planning  Board,  Knox  County,  H.C.R.  33, 
P.O.  Box  418,  South  Thomsastoa  Maine 
04858. 


MMPrSutA 


ngfork  (dty),  Itasca  County 

Big  Fohi  River 

About  1.31  miles  downstream  of  the  confluence 
of  Rice  River _ 

About  0  78  mUe  upstream  from  Cedar  Street 

Rice  River 

At  mouth 

About  800  feel  upstream  of  Cemetery  Road 

Map*  avaHaM*  tor  Inspection  at  the  City  Hall, 

Bigfork,  Minnmesola. 

Send  comments  to  The  Honorable  Chns  Johnson, 
Mayor,  City  ol  Bigfork.  City  Hall.  Bigfork,  Minne- 
sota 56628 


laantl  (dty),  Isanti  County 

Rum  Riven 

About  2.450  feet  downstream  of  the  confluence 
of  Spirt  Brook..... 

At>out  900  feet  upstream  of  Wagon  Road 

^)irit  BrootL 

At  mouth 

Just  Downstream  of  Wfiiskey  Road 

About  800  feel  upstream  of  Fifth  Avenue 

Park  Brook: 

At  mouth 

Just  downstream  of  Wagon  Road.„ 

Just  upstream  of  Wagon  Road 

About  1400  feet  upstream  of  Third  Avenue 

Maps  avaHaM*  lor  ln*p*ctlon  at  the  City  Hall. 
Isanti.  Minnesota. 


#  Depth 
m  leet 
above 
ground. 
'Eleva- 
tion m 
feet 
(NGVD) 


•13 
•15 
♦16 
•16 

•13 
•17 
•18 

•14 
•14 
•17 
•10 


•11 
•13 
•28 

•10 

•11 


•1,305 
•1,307 


•1,306 
•1.306 


•911 
•911 

•911 
•911 
•923 

•923 
•927 
•932 
•935 


Proposed  Base  (100- year)  Flood 
Elevations— Continued 


Source  of  fk>odir)g  and  k>cation 


Send  comments  to  The  Honorable  Randy  Polzin, 
Major.  City  of  Isanti,  City  Hal,  Isanti.  Minnesota 
55040. 


MISSOURI 


Dunklin  County  (unlncorporatad  areas) 
Ditch  No.  1: 
Approximately   0.5   mile   downstream    of   U.S. 

Highway  62 

Approximately  0.9  mile  upstream  of  Broadwater 

Road 

Ditch  No.  1  Tributary  A: 

Al  downstream  County  boundary 

Approximately  SO  feel  upstream  of  St.  Louis— 

Souttiwestem  Railroad _ 

Ditch  No.  1  Tributarf  B: 

At  dowrtstream  County  boundary 

Approximately  25  leet  upstream  ol  St.  Louts- 
Southwestern  Railroad 

Ditch  No.  U: 
Approximately  11  miles  downstream  of  Route  J. 
Approximately  0.3  mile  upstream  of  Bernard 

Road 

Shipley  Sk)ugh: 
Approximately   0.4    mile    downstream    of    St 

Louis — San  Francisco  Railroad 

At  Ely  Street 

Kinnemore  Slough  Ditch 
Approximately  675  feet  downstream  of  State 

Route  25 

Approximately  0.8  mUe  upstream  ol  St  Louis- 
Southwestern  Railroad 

Honey  Cypress  Creek: 
Approximately  1.27  miles  downstream  of  State 

Route  164 

Approximately  3.1  mUes  upstream  of  St  Louis— 
Southwestern  Railroad 


tor  ln«p*ctton  at  tfie  Dunklm 
County  Courthouse,  Kennett  Missouri 

Send  comments  to  ttie  Honorable  Van  hlawkms. 
Jr.,  Presiding  Commissioner  ol  Dunklin  County, 
P.O.  Box  188,  Kennett  Missouri  63857. 


NEWHAMPSHME 


Gr**nl*nd  (totm),  Rockingham  County 

Pickering  Brook: 

Approximately  1,260  feet  downstream  of  State 
Route  151 

At  upstream  corporate  limits 

Great  Bay:  Entire  sfioreline  witfiin  community 
including  Winmcul  River  up  to  dam  near  State 

Route  101 

Map*   avaHaM*   tor   hnpactkm   at   tfie   Town 

Office.    575    Portsmouth    Avenue,    Greenland. 

New  Hampshire. 

Send  comments  to  ttie  Honorable  Richard  Rugg. 
Chainnan  of  the  Town  of  Greenland  Board  of 
Selectmen,  Rockingham  County,  Town  Office. 
575  Portsmouth  Avenue,  Greenland,  New 
Hampshire  03640. 

Stratham  (town),  Rockbtghan  County 

SguamscotI  River  Entire  reach  of  stream  within 
corporate  limits 

Maps  avalUbl*  lor  kispacUon  at  the  Strattiam 
Town  Office.  Route  101,  St'atham.  New  Hamp- 
shire 

Send  comments  to  tfie  Horx>rat)le  Martin  Wool. 
Chairman  of  tfie  Town  of  Stratham  Board  ol 
Selectmen.  Rockingham.  County.  P.O.  Box  115, 
Stratham.  New  Hampshire  03865. 


Wolfeboro  (town),  Carrol  County 

Lake  Wentworth:  Entire  shoreline  wittun  corporate 
limits 

Rust  Pond:  Entire  stxxeline  wittwi  corporate  limits  . 

Lake  Winn^xsaukee:  Entire  shoreline  tuithm  cor- 
porate limits 


ITDepth 
in  feel 
above 
ground. 
^Eleva- 
tion  n 
feet 
(NGVD) 


•280 
•283 
•283 
•288 
•284 
•289 
•287 
•288 


•261 
•261 


•245 
•246 

•242 
•246 


•7 
•27 


•536 
•580 


•506 


Proposed  Base  (100- year)  Flood 
Elevations — Continued 


Source  o<  fkxxJing  and  kx:ation 


Crescent  Lakes:  Entre  shoreline  within  corporate 


at  tfie  Town 
Office,  Maine  Street.  Wolleboro.  New  Han^ 
shire 

Send  comments  to  tfie  Honorable  Shirley  E 
Ganem.  Ctiarman  of  tfie  Town  of  Wolfeboro 
Boan)  of  Selectmen.  Carroll  County.  PO  Box 
629,  Wolfeboro,  New  Hampshire  03894 


NEW  YORK 


Verorw  (town),  Oiwid*  County 

Fish  Creek  Ifkxxtmg  affecting  Wood  Creek): 

At  Cove  Road  akxig  Wood  Creek 

At  County  Road  50A  atong  Wood  Creek 

At  Kilts  Road  atong  Wood  Creek 

Approximately  0.9  mUe  north  of  tfie  intersectxxi 
of  Wood  Creek  Road  and  Lock  Road  (ex- 
tended)  

Oneida  Creek: 

ConfKierxie  with  Oneida  Lake „.... 

Approximately  17  miles  upstream  ol  Stale 
Route  13 

Approximately  .60  mile  downstream  of  State 
Route  13 

At  State  Route  31 

Approximately  350  leet  upstream  ol  State 
Route  13 _ 

Approximately  .50  mile  upstream  ol  State  Route 


13.. 


D(3wnstream  side  of  Swallow  Road 

Upstream  side  ol  Swaltow  Road _. 

Approximately  1.4  miles  upstream  of  Swaltow 

Road 

Approximately  1.7  miles  upstream  ol  Swalow 

Road 

Approximately  Z2  miles  upstream  of  Swaltow 

Road 

Approximately  1.9  miles  downstream  ol  New 

York  State  Barge  Canal 

Downstream  side  ol  New  York  State  Barge 

Canal _ 

Upstream  of  New  York  Stete  Barge  Canal 

Upstream  skle  of  County   Road  89   (Oneada 

Street) _.... 

Approximately   0.2   mite   upstream   ol   Oneida 

Street 

Approximately  .60  mile  downstream  of  Inter- 
state Route  90... 

At  downstream  side  of  CONFIAIL  track 

Approximately  400  leet  upstream  ol  CONRAIL 

track 

Approximately  0  3  mile  downstream  of  Sconorv 

doa  Street 

At  downstream  side  of  Sconondoa  Street 

Approximately  800  feet  upstream  of  Sconorvto* 

Street 

Scortondoa  Creek 
Approximately  500  feel  upstream  of  confluence 

with  Oneida  Creek 

Approximately   1.100  leet  downstream  of  up- 
stream corporate  hmits 

Al  upstream  corporate  limits 

Map*   avallabi*   for   toapactlon   at   ttie   Town 

Office  Building.  Durhamvilie.  New  York 
The  HonoralJle  Maunce  O   Deeley.  Supervisor  ol 
the  Town  of  Verona.  Oneida  County.  R  D    1 . 
Box  249.  Durhamvilie.  New  York  13054 


Western  (town).  OneMa  County 

Mohawk  River 

At  confluence  of  Delta  Reservoir 

Approximately  1,440  feet  upstream  d 

Road 

Lansing  Kilt: 

At  confluence  with  the  Mohawk  River  .._„ 

At  upstream  corporate  limits 

Welts  Creek: 

At  confluence  with  the  Mohawk  River 

At  confluence  of  Gilford  Creek 

Big  Brook 


IT  Depth 
In  feet 
at)ove 
ground 
^Eleva- 
tkm  m 
feel 
(NGVD) 


•375 
•378 
•380 


•387 

•373 

•377 

•379 
•381 

•382 

•384 
•395 
•397 

•399 

•402 

•403 

•409 

•415 
•418 

•419 

•419 

•420 
•422 

•423 

•425 
•426 

•426 

•426 

•428 

•433 


•sss 

•662 


•649 
•750 


•579 
•615 
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Proposed  Base  (100-year)  Flood 
Elevations — Continued 


Sourcs  of  flooding  and  location 


At  confluence  al  GiWord  Creek 

At  upstreafn  cofporate  hmrts. 

Segxr  ktomkm  Brook: 

At  confluence  «iHlh  Big  Brook 

Approamately  680  feet  downstream  o(  Gilett 

Road - _ 

Dunn  Brook 

At  confluence  witti  Lanaing  KM 

Approiamatety  1.225  toel  upstream  of  Stete 
Route  46 


#  Depth 
in  feel 
at»ve 
ground. 
*^EIeva- 
tion  in 
feet 
(NGVD) 


9201 


at  the  Town  Su- 
Muflen  Hid  Road, 


pervQor's  residence, 
Ava.  New  York. 

Send   commenls   to 
Rapke.  Supervisor  ol  the  Town  of 
Oneida  County,  8201   Muten  HH  Road  Ava, 
New  York  13303. 


the   HoncraUe   Edwin   C. 


MoirmcAnouNA 


Kkig  (dty),  Stokes  County 
Oooked  Run  Omek: 
Atxwt  1000  feel  dowrutieain  of  Meadowtyook 

Drive - 

Just  downaleani  of  Mesdowbrook  Drive 

About  1 100  feel  downs>ein  of  White  Road 

Just  downstream  of  While  f^oad » 

Just  upskeem  of  Wtste  Road „ 

Just  dmnstraem  of  Meedowbrook  Drkre 

Danbury  Outk: 

Just  upalrecMn  of  confluence  of  Goff  Creek 

Just  dMmslreaivt  of  Norif)  Main  Street 

Maps  aiiatatili  lor  hapectlon  at  the  City  Halt. 

King,  North  Carokna. 
Send   commenls   to   the   Honorable   Robert   R. 

Merlin,  City  Manager.  City  of  King,  P.O.  Box 

1132,  King,  North  Carolina  27021. 

OMO 


FakfleM  County  (untncorpixated  areas) 

Hocking  ftivar 

About     1000    feel    downstream    of    Chessie 
System ._ _ 

Just  upstream  of  Campgrourw)  Road 

About  1  9  mles  upstream  of  Campground  Road 
Hocking  River  Diversion- 

Confluence  with  the  Hocking  River 

About  1.0  mile  upstream  of  the  confluence  with 

the  Hocking  River _ 

South  Fork  ticking  River 

About  8000  teet  downstream  of  State  Route 
360  

About  2900  feet  upstream  of  State  Route  360  ... 
Walnut  Creek: 

Just  upstream  of  County  Route  6 

Just  downstream  ol  Contrail 

Just  upstream  of  U.S.  Route  33  

About  1500  feet  upstream  of  State  Route  256 

Little  Walnut  Creek: 

ConNuence  witti  Walnut  Creek 

Aboijt  2000  feet  upstream  ol  State  Route  188 

PofXJlar  Creek: 

Confluence  with  Walnut  Creek 

Just  downstream  of  Basil  Western  Road 

Just  upstream  of  Basil  Western  Road 

Abojt  2400   leet  upstream  of  Poplar  Creek 

Road  

P-iwpaw  Cre^k: 

AtxHit  4000  feet  downstream  of  conlluence  of 
Pawpaw  Creek  Tributary 

Aboui   2300  feet  upstream  of  confluence  ol 

Pawpaw  Creek  Tnbutary 

Pawpaw  Creek  Tnbutary: 

Confluence  wrtfi  Pawpaw  Creek 

Atxxjl   1500  feet  upstream  of  confluerwe  wnn 

Pawpaw  Creek  

Rush  Creek: 

About  14  mles  downstream  of  ffansley  Road. .. 

About  12  miles  upstream  ol  Swartz  Mill  Road  ... 

Just  upstream  of  Marietta  Road 

About  1300  feet  upstream  of  Corvail 

Little  Rush  Creek: 


•615 
•748 

•685 

•702 

•714 

•787 


•901 
•904 
'969 
•974 
•981 
•1003 

•896 
•971 


•763 
•839 
•877 

•770 

•776 


•884 

•891 

•762 
•784 
•789 
•870 

•862 

•891 

•803 
•832 
•837 

•952 


•869 

•872 

•869 

•870 

•770 
•774 
•796 
•808 


Proposed  Base  (100-year)  Flood 
Elevations— Continued 


Source  of  flooding  and  location 


#  Depth 
m  leet 
above 
grourxj 
'Eleva- 
tion in 
leet 
(NGVD) 


Atiout  400  leet  downstream  of  Conral 

About  1.1  miles  i«)stream  of  State  Route  664 

Tributary  A- 

Cor)fluarK»  witti  Rush  Creek 

About  1600  feet  upstream  of  Carpenter  Road 

Tributary  B: 

Confluence  with  Rush  Creek 

Just  dowrtstream  of  Paradise  Road 

Baltimora  Tributary: 

Just  upstream  of  Conrail 

Just  downstream  of  Roley  Road _ 

Raccoon  Run: 

Just  upstream  of  State  Route  664  .„ 

Just  downstream  of  ScliwHi  Ftoad 

Just  upstream  of  Conrail,  about  100  fast  up- 
stream of  Sctiwilk  Road 

Just  downstream  of  State  Route  37 _ 

TuriteyRUK 

About  5600  teal  downstream  of  Bethel  Road 

About  2600  feat  upstream  of  Bethel  Road 

TribiO^yH: 

Confluanoa  with  LitHe  Rush  Creek 

Just  downstream  of  Lake  Road - 

Tributary  t 

Confluence  with  Raccoon  Run _ 

Just  downstream  of  Stale  Route  37. — 

Hunters  Run: 
Just  upstream  of   US   Route  22  at  City  of 

Larxaster  corporate  limts - 

Just  downs»eam  of  Crumley  Road 

Just  upstream  of  Crumley  Road 

About  400  feet  upstream  of  a  Prwala  Dnve 

which  is  an  extension  of  Whiley  Road 

Pleasant  Run: 

Confluence  with  Hocking  River 

About  1300  feet  upstream  of  Beatty  Road 

Pleasant  Run  Lateral:  Confhjarx»  with  Pleasant 

Hun  just  downstream  of  Duffy  Road - 

Bwing  Run- 
About  4400  feet  downstream  of  Rambow  Drive. ... 
About   1600  feet  upstream  of  corrfluence  of 

Ewing  Run  Lateral 

Fetters  Run 
Atiout  1.5  miles  downstream  of  State  Route  37 ... 

About  3400  feet  upstream  ol  Rainliow  Drive 

OhnCanat 

Just  upstream  of  Ctiessie  System 

Just  upstream  of  confkwrKe  of  Lateral  A 

Lateral  A- 

Confluence  with  Ohio  Canal _ 

About  200  leet  upstream  of  Farm  Lane.. 

Lateral  B: 

Confluerwe  with  Ohio  Canal _ 

Just  dowrstream  of  Upper  Hocking  Watershed 

StnKlure  #6 

Just  upstream   of   Upper   Hocking  Watershed 

Stnx*jre  #6 

Just  dowmstream  of  Coonpath  Road 

Lateral  C: 

Confluence  with  Ohio  Canal 

About  6100  feet  upstream  of  U  S.  Route  33 
Lateral  D: 
About  2000  feet  downstream  of  Wilson  Road 

About  1400  leel  upstream  ol  Farm  Lane 

Blue  Valley  Lateral: 

Confluence  with  Hochtng  River „.. 

About  4500  leet  upstream  of  Farm  Lane 

Btacklick  Creek: 

At  county  boundary 

About  18(X)  feet  upstream  of  Interstate  70 

Maps  avallat>ls  for  inapactton  at  the  County 
Regional  Planning  CommtSiiton,  County  Court- 
house, Lancaster,  Ohio 
Send  comments  to  The  Honorable  Steven  Goody. 
President,  Board  of  County  Commissioners, 
Fairfield  County.  County  Courthouse,  Lancaster. 
Ohio  43130 


OKLAHOMA 


Qoldsby  (town),  McClain  County 
Canadian  River 
Approximately  19  miles  upstream  of  River  mile 
195.3 


•769 
•802 


•772 
•819 


•773 
•791 


•852 
'869 


•793 
'837 


•842 
•848 


•788 
•800 


•867 
•801 


•796 
•826 


•834 

•879 
•885 

•926 

•790 
•918 

•829 

•873 

•917 

•835 
•907 

•832 
•842 

•842 
•884 

•841 

•842 

•849 
•853 

•834 
•862 

•848 
•882 

•772 
•798 

•796 
•836 


Proposed  Base  (100-year)  Flood 
Elevations— Continued 


Source  ol  Ikxxfing  and  kxntion 


#Deplh 
in  leet 
above 
ground 
'Eleva- 
tion in 
leet 
(NGVD) 


Approximately  6  6  imles  upstream  of  River  Mile 

195  3 - 

Oooked  Brkige  Creek 
Approiimatety  1.800  feet  downstream  of  State 

Route  74 

Approximately  .5  mile  upstream  of  State  Route 

746 

GoUsby  Creek: 

At  Interstate  Route  35 

Approximately  .9  mile  upstream  of  State  Route 

74 

liapa  avaRabia  tor  mapacBon  at  the  GoMsby 
Town  HaN.  Route  1,  Washington,  Oklahoma. 
Send  cofTiments  to  The  Honorable  Gene  McPhar- 
son.  Mayor  of  the  Town  of  GoMsby,  MoCWn 
County,  Route  1,  Box  54,  Washington,  Oklaho- 
ma 73093 

WfIgM  CMy  (town),  MeCivtaiii  Comly 

Choctaw  Oeek: 

Approximately   360   feel   downstream   ol   the 
downstream  corporate  Imits - 

Approximately  1M  taal  ivakaam  ct  the  corpo- 
rate Imits 

Cypress  Creak  For  the  sniira  distance  witan  the 

community _ - 

Mapa  avaNaMs  tor  Inapactton  at  the  Town  Ha*, 

West  10th  Street  Wnght  City,  Oklahoma. 
Send  comments  to  The  Honorable  David  Davis, 

Mayor  of  tha  Town  of  Wnght  Qty.  McCurtain 

County,  PO    Box  370,  Wnght  City.  Oklahoma 

74766. 


OREGON 


•1.084 


Foasi  (dty),  Whaalar  County 

Butte  Creek 
Approximatefy  850  feet  downstream  of  West  1st 

Street - — 

At  confluence  with  (>>ttonwood  Creek 

Approximately  75  feet  downstream  of  the  west 

side  crossing  _ _ - 

At  John  Day  Highway  (State  Highway  19— 

Approximately  2,250  feet  upstream  of  John  Day 

Highway  (State  Highway  19) 

Akmg  John  Day  Highway  (State  Highway  19) 

between  Main  Street  and  Jay  Street;  and  just 

east  ol  Mam  Street 

Cottonwood  Creek: 

Al  confluence  with  Butte  Oeek 

At  John  Day  Highway  (State  Highway  19) 

Approximately  1,300  teet  upstream  of  West  7th 

Street  (at  south  corporate  limils) 

Ak)ng  Adams  Street,  between  West  6th  and 

West  3rd  Streets,  westerly  toward  confluence 

between  Butte 'arid  Cottonwood  Creeks 


Maps  are  avaltable  tor  ravlaw  at  City  Halt.  175th 

North  Mam  Street,  Fossi,  Oregon. 
Send   comments   to   The   Honorable   Andrew   F. 

Leckie,  Mayor.  City  of  Fossil,  175th  North  Mam 

Street,  Foss4.  Oegon  97830. 

Mitchell  (city),  Wfwelor  County 

Bnrlge  Creek: 

Approxmately  400  feet  downstream  of  U.S. 
Route  26  (at  western  corporate  limits) 

Approximately  200  leet  downstream  of  the  west 
side  corssing  Okj  Highway  (Business  Loop 
Road) 

Approxxnately  60  feet  downstream  of  ttio  east 
side  corssing  ol  CMd  Highway  (Business  Loop 
Road) — - 

Al  confluence  with  Keyes  Creek 

Approximately  1.900  leet  upstream  ol  ttie  con- 
fkjence  with  Keyes  Creek  (at  southeastern 

corporale  limits) 

Keyes  Creek 

Al  confKjence  with  Bridge  &eek _ 

Approxmately  120  feel  upstream  of  Praine 
Road  


•1.104 

•1,096 
•1,198 
•1.121 
•1,162 


•387 
•392 
•387 


•2619 
•2635 


•2650 
•2672 


•2693 


#1 


•2635 
•2664 


•2687 


•2710 


•2755 


•2801 
•2833 


•2882 
•2833 
•2845 
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Proposed  Base  (i  00- year)  Flood 
Elevations— Continued 


Source  of  fkxxSng  and  tocalian 


Approximately   530  toet  tvstream  ol   Prainre 

Road  (at  attslem  oorporato  ImHts) 

Itepa  ara  avaRabto  for  ravtaw  at  Oty  Halt. 
MitdieN,  Oregon. 

Send  comnients  to  The  HorxxaWe  Kant  Powetl, 
Mayor.  Ctty  o«  MitcheH.  P.O.  Bon  66,  MrtchaN, 
Oregon  97750. 


Waaco  (oHy),  Shecman  County 

Spanish  Hollow  Creek: 
ApproxHTtately  2.500  leet  downstream  of  Church 

Street  (at  nofttwm  corporate  limits) 

Approximately    25    feel    iv>stream    of    Church 

Street _. 

Just  downstream  of  Davis  Street 

Just  upstream  of  McPhoarson  Street 

At  eastern  corporate  limits 


Mapa  ara  avaNabla  for  raviaw  at  City  HaR.  1004 

Qarlt  Street  Waaco.  Oregon. 
Send  comments  to  The  Honorable  Elaine  Kalista, 

P.O  Box  26,  Wasco,  Oregon  97065. 


KNN5VI.VMIIA 


Adama  (tovnalilp),  BoHar  Cowily 

Breakneck  Creek: 

At  downstream  corporate  limits 

At  Township  Route  391 

At  upatream  corporate  limits 

Mapa  avalabla  for  InapacUoo  at  Ifia  Townsh^ 
BuMng.  75  Hutchman  Road,  Mars,  Penna»t»a- 
nia. 

Send  comments  to  Tfie  Horx3rak)le  Don  Aften, 
Chairman  of  the'Township  of  Adams  Board  c< 
Supervisora,  Butler  County,  P.O  Box  424.  IMars. 
f>ennsylvania  16046. 


#  Depth 
in  feet 
above 
grourxl. 
*Eleva- 
tion  m 
feet 
(NGVO) 


*2sei 


•1187 

•1231 
•1269 
•1281 
•1306 


•959 
•1.021 
•1.057 


Auburn  (bureiigh),  ScliuyfcH  County 

Bout  (jfsoic 

At  coofhience  with  the  Sc*wy*tifl  Rhrwr 

At  upstrsvn  oorporste  linits _ 

Mapa  avaHabta  for  Inapactlon  at  Ms.  Brenda 

Fessler's     residence,     112     Orctiacd     Street 

Auburn,  Pennsylvania- 
Send  comments  to  The  HonoraUa  John  Reedy, 

President  of  the  Borough  of  Auburn  CouncH. 

SchuytkiH  County,  Borough  Hal,  P.O.  Box  89, 

Autxjrn,  Pennsylvania  17922. 


Canary  (borough),  Butlar  County 

Breakne<*  Creek: 

At  downstream  corporate  limits 

At  upstream  corporate  limits — 

Mapa  avaNabla  for  inapactlon  at  the  Borough 
Office,  Main  Street  Gallery,  Pennsylvania. 

Send  comments  to  The  HomratM  Paul  S 
Fulmer.  President  of  ttw  Callery  Borough  Coun- 
cil, Butler  County.  Main  Street  Callery.  Pennsyl- 
vania 16024. 


•449 

•472 


•959 
•969 


Caaa  (township),  Scfwylklll  County 

West  Branch  Schuylkill  River 

At  downstream  corporate  limits .._ _ _ 

Approxiimtely    1.200    leet    upstrasm    aide   of 
Access  Road. — 

Mapa  AvaNaMa  for  JnapacUan  at  the  Cass 
Township  Office.  MinersviHe.  Pennsylvania. 

Send  commenis  to  The  HwmaUe  Joaaph  Mar- 
punas,  Ctiainnan  of  the  Township  of  Caas 
Council,  Schuylkill  County,  P.O.  Bgk  114.  Min- 
ersviHe,  Pennsylvania  17954. 

Clifford  (townaNp),  Suaquehanna  County 
East  Branch  Tunkhmnock  Creek: 
Downstream  corporaie  limits 


••90 


Proposed  Base  (100- year)  Flood 
Elevations— CofTtJnued 


Source  of  flooding  and  location 


Approximately  1  mile  upstream  from  confluence 

with  Dundaff  Creek 

Dundaff  Creek: 

Confluenee    with    East    Branch    Tunkhannbck 
Creek.- 

Upstream  corporation  limits 

Mapa  avaltebia  for  Inapactlon  at  the  residence 

of  lulary  T   Lews.  Clifford  Township  Secretary. 

Box  339.  Clifford,  Pennsylvania. 
Send    commants    to    The    Honeratole    ViiKanl 

tIalnnY    Chairman  of  tf>e  Townsh*)  of  Clifford 

Board   of    Supervisors,    Susquetianna   County. 

CMfoid.  Pervisylvania  1B413. 


Evwia  Ctty  (borough),  Botlar  Coonty 

Breakneck  Creek: 

ApproximBtely    160    feat   downstream    of    ttw 
downstream  corporate  limits _ 

Approximatety  0.5   mile   upstream  of  tfie  up- 

a»eam  corporate  limits - 

Mapa  avalMbU  tor  htopacUow  at  the  Borou^ 

BuiMing.  220  WaM  Avenue,  Evans  City,  Penrv 

sylvania. 
Send  comments  to  The  Honorable  Gene  Pressau, 

President  of  Ifw  Borough  of  Evans  City  Council, 

Butlar   CourMy,   Jefferson   Street   Evans  CMy. 

Pennsylvania  16033. 


#  Depth 
in  feet 
above 

grourxJ 

'Eleva- 
tion m 
feet 

(f«3VD) 


FrankHn  (townsMp),  Suaquehanna  Courrty 

Snake  Creek: 

At  downstream  corporate  limta - _ 

ApproximBtely  0.4  miles  upstream  of  T-683 

Maps  avaHaUa  for  biapection  at  the  Township 

Building.  Fianklm,  Pennsy»>ania. 

Send  comments  to  The  Horxxable  Bob  Darrow, 
Chairman  of  the  Townahip  of  Franklm  Board  of 
Supervisors,  Susquehanna  County.  Box  259. 
R.D  3.  Montrose.  Pennsylvania  18801 


Grsenwood  (townaNp),  Cohimiila  County, 
Petmayhranla 

little  Fishmg  Creek: 

At  downstream  corporate  limits 

Approximatety   950   feet   downstream   of   LR. 
19054 - 

Approximetely  0.3  mile  upstream  of  State  Route 

42 -.... 

Green  Creek: 

At  confluence  of  Ljttle  Green  Creek 

Approximately  350  feet  upstream  of  T-599 

Mapa  avaHaMa  for  Inapactlon  at  the  Greenwood 

Townsh^)  Buildmg.  hght  off  Pennsylvania  Route 

254.  MillvHle.  Pennsylvania. 
Send  comments  to  The  Horxwatjie  Edward  Gre- 

gorowKZ.  Chairman  of  the  Township  of  Qreerv 

wood  Board  of  Supervisors.  Columbia  County 

R.D  #3.  Berrton.  Pennsylvania  17814 


Harmony  (borough),  Butlar  County 

CormoQuenessmg  Creek: 

Approximately    .6   mile   downstream   of   dowrv 
stream  corporate  limits 

ApproximBtely    12  mile  ifislream  of  t^istream 

corporate  limils - 

Mapa  avalaMa  for  Inapactlon  at  217  Mercer 

Street  Harmony.  Paraisylvenia. 
Send  corm»ients  to  The  Honorable  C  W  Beighey, 

President  of  ttw  Borough  of  Harmony  Courted. 

Butler  County.  128  N.  Pittsburgh  Street  Zelien- 

opie.  Pennsylvania  16063. 


Hop  Botten  (borougii), 

Martina  Creek 
At  downatraam  oorporale  Km 
At  upstream  corporate  limits. 


County 


•1.082 


•1,052 

•1,110 


•927 
•948 


•1,068 
•1.118 


'580 

•655 
•712 

•623 

•673 


•906 
'909 


•840 
•870 


Proposed  Base  (100- year)  Flood 
Elevations— Continued 


Source  of  flooding  and  kKation 


♦  Depth 
m  leet 
above 
ground- 
'Eleva- 
tion  m 
feel 
(NGVD) 


Mapa  avalabla  for  Inapactlon  at  the  Hop 
Bottom  Borough  B«**ng.  Forraat  Street  Hop 
Bottom.  Pennsyfvaraa  18824 

Serx)  comntems  to  The  Homrable  Ronak)  Baran- 
kovich,  Praaaleni  of  Iha  Hop  Bottom  Borou^ 
Council,  Suaquehanna  Caunly.  HSU  1.  Hop 
Bottom,  Pennsylvania  18824. 


JaaaupnoaiwaWp),«iiniiiliinni  Coonty 

East  Branch  Wyakaing  Creek 
Approximately  16  miss  downstream  c4  T-318  . 
Downstrevn  Skle  of  State  Route  706.._ 


ApproximBtaiy  0.7  mAe 


ofT-e»4.. 


■1 


Send  comments  to  the  home  of  the  Townshto 
Secretary,  Ralph  Bunnelt  RD.  5.  Box  234. 
Worarose,  Pennsylvania. 

The  Honorable  Bnioe  K  Golfis.  Chaman  of  the 
Township  of  Jessup  Boanl  of  SuwrMaora.  Sua- 
quehanna County,  Ra.  5,  Montroae.  Pennsylva- 
nia 18801 


Lehman  (tuwnaWp).  Nra  Coimty 

Sa»  Creek: 
Approximately  160  feel  duwistieaiii  of  Winona 

Falls  Ftoad(T-30l|. 
At  upstream  side  of  dam. 


Approximately   720   feel  upstraam  of  Stoney 

Holtow  Onve 

Mapa  avaHaUa  lor  mapacbon  at  the  Townah<> 

Muniapal  BuiWing.  Lefiman,  Pennsylvania. 
Send  comments  to  The  Honorable  Walter  Bans- 
ley.    Chavman    of   the   Townsh^   of    Lehman 
Board  of  Supervisors.  Pike  County.  RD  1.  Bok 
.'Se.  BushkiH.  Pennsylvania  18324. 


Uberty  (townahip). 


County 


Snake  Creek: 

Approximalely  .35  mile  dowirtaam  Irom  T-79e 

Upstream  corporate  imiits....- - 

Mapa  avaaaMa  for  Impaction  at  the  Charman 

of  the  Board  o»  Supennsors'  home,  Box  149. 

RD.  1.  Halataad.  Pennsylvaraa. 
Send  commerrts  to  The  Honorable  Dewey  Lyon, 

Chairman  of  the  Township  of  Uberty  Board  o* 

Supervisors,    Sosquetwrma  County,    Box    149. 

R  D   1.  HaHstead,  Pennsylvania  18822 


Lathrop  (township).  Suaquehanna  County 

Martins  Creek: 
Approximately  200  teet  downstream  from  tfie 

downstream  corporate  kmits 

Approximately  300  feet  upstream  from  T-377 

At  upstream  ccipoiate  kmits 

Maps  avaiabia  for  Inapectlon  at  RD  1.  c/o 
James  Pratt  Box  156A  Hop  Bottom.  Pennsyl- 
vania 

Send  comments  to  The  Horxxable  Elwood 
Phelps.  Chairman  of  ttie  Townsho  of  Lathrop 
Board  of  Supervisors.  Susquehanna  County. 
R.D  1,  Hop  Bottom.  Pennsylvania  18824 

Lenox  (townahip),  Susquehanna  County 

East  Branch  Tjnkhannock  Creek 
Approximately    7   mile  upstream  of   Interstate 

Route  81 - 

Upstream  corporate  kmits 


Mapa  avaHaUa  lor  biapafflmi  at  Boa  36.  c/o 

Edward  Pietiiyk,  tenoxville.  Pennsylvania 
Send  comments  to  The  Honortbte  Edward  Pie- 
tnyk,  Chaimian  of  the  Township  of  Lenox  Board 
of  Superv&ors.  Susquehanna  County.  Box  36, 
Lenoxville.  Penr^lvama  18441 


•1.005 
•1,080 
•1,150 
•1.198 


•435 

•475 


•482 


•1M8 


•782 
•804 


•964 

•991 
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Proposed  Base  (100-year)  Flood 
Elevations — Continued 


Source  ot  flooding  and  location 


Mare  (boraugti).  Butlar  County 

Breakneck  Creek: 

Appronmately  40  leel  downstream  of  ttte  domm- 
straam  corporate  imils 

At  Hie  upstream  corporate  limits 

Map*  avalabi*  lor  biapactlon  at  the  Borough 

Buitding.  Spring  SlreeL  Mars,  Pennsylvania. 

Send  comments  to  The  Horarable  Russell  Meme- 
man.  President  of  the  Borough  of  Mars  Council. 
Butler  County,  Garfield  Avenue,  Mars,  Pennsyl- 
vania 16046. 

Nwin  MWord  (toamaMp),  Susquahanna  County 

Sail  Lick  Creek: 

Downstream  corporate  limits 

.4  mde  upstream  ol  LH.  57062 _.... 

Map*  aiialalila  for  Inapoctlon  at  Itie  Township 
Building.  New  Miford,  Pennsylvania. 

Send  comments  to  The  Honorable  Richard  Hol- 
brooK.  Chainnan  ol  the  Township  of  New  Mil- 
ford  Board  of  Supervisors.  Susquehanna 
County.  New  Mifford,  Pennsylvania  18834 


Pann  (totmaMpk  Butlar  County 

Connoquenessirtg  Creek: 

At  downstream  corporate  imits 

At  upstream  corporate  limils. 

Map*  a»ilaWa  for  Inapactlon  at  the  Township 
Building,  6495  Old  Plank  Road,  Butler.  Pennsyl- 
vania. 


Send  comments  to  Tlw  Honorable  Arthur  W. 
Percy.  Chairman  ol  the  Towr<ship  of  Penn 
Board  ol  Supenisara,  Butter  County.  106  Weck- 
erly  Road.  Butler.  Pennsytvania  16001. 

Pfew  (tonmahlpt,  ColuniMa  County 

Uttle  rahmg  Creek 

At  downstream  corporate  limits 

Approximately   1,500  feet  upstream  ol  State 
Highway  42.. 

Maps  aviiaMa  tar  InapocMoo  at  Mr  Roger 
Gordner's  residence,  beside  the  Towrship 
Building,  on  Township  Road  #750,  MiUville. 
Pennsylvania. 

Send  comments  to  Tlie  Honorable  Roger 
Gordner,  Chairman  of  the  Township  of  Pine 
Board  of  Supentsors,  Columtm  County.  R.D 
#1.  Box  144,  MilMle.  Pennsylvania  17846 

Vananda  (borough).  Butter  County 

Breakneck  Creek: 

At  downstream  corporate  imits 

Appronmately  230  feel  upstreamn  of  llw  up- 
stream corporate  limits 


at  the  Borough 
Building,  Aknira  Street.  Valencia,  Pennsytvania. 

Send  comments  to  the  Honorable  Fred  Preik, 
President  ol  the  Borough  of  ValerKta  Council, 
Butler  County.  Three  Degree  Road.  Valer>cia. 
Pennyslvania  16059. 


Vorft  (toamaMp),  York  County 

Soutrt  Branch  Cordorus  Creek 

At  downstream  corporate  limits 

Al   the  confhienca   of   East   Branch  Codorus 

Creek  (Lower  Reach) 

East  Branch  Codoma  Craak  (Lowar  Roach): 
At  nie  confkjence  with  South  Branch  Codorus 

Creek 

Appronmately  0.93  mile  upstream  of  the  conflu- 
ence with  South  Branch  Codorus  Creek 

East  Branch  Codona  Creek  (Upper  Reach): 

At  confkienca  with  Lake  Redman 

At  the  confluence  of  Barshinger  Creek 

Barsfnnger  Creek 


#  Depth 
m  feel 
above 
ground. 
"Eleva- 
tion m 
leet 
(NGVD) 


•1.007 
•1.021 


•990 
•1.276 


•969 
•978 


•632 
•712 


•1.057 
•1.069 


•390 
•417 

•417 

•420 

•495 
•518 


Proposed  Base  (100- year)  Flood 
Elevations— Continued 


Source  of  ftooding  and  kKation 


At   the   confluence   of   East   Branch   Codonjs 

Creek  (Upper  Branch) ~ 

Approximately  70  leet  upstream  of  MxK  Drive ... 
Inner  Creek: 
Approximately  2S0  leet  upstream  of  the  conflu- 
ence with  East  Branch  Codorus  Creek 

Approximately   .34   mile   upstream   of   boners 

Creek  Road 

Thbutary  #  1: 

At  the  confluence  with  Barshinger  Creek 

Approximately  130  leet  upstream  of  Stine  Hill 

Road _ 

Tyler  Run: 

At  corporate  limits 

Approximately   023   mile   upstream   of   Kirch 

Road 

Mill  Creek: 

At  downstream  corporate  limils 

Approximately  0.27  mile  upstream  ol  Locust 

Street 

Tnbutary  H2: 

At  the  ctxifluence  with  Mill  Creek 

Approximately  75  leel  upstream  of  Oak  Road 

Tnbutary  03: 

At  confluence  with  Tnbutary  #2 

Approximately  .50  mile  upstream  of  Spnngwood 

Road 

Maps  availabto  lor  Inapoctlon  at  the  Township 
Building.  76  Revere  Road,  YorK  Pennsylvarw. 

Send  comments  to  The  Honorable  Robert  Jacobs, 
Chairman  ol  the  Township  of  York.  York 
County,  76  Revere  Road.  York.  Pennsylvania 
17402 


Tans 


City  o<  Oenvar  City,  Yoakum  County 

Playa  P-3A: 
Al  intersection  of  West  Fir  Street  and  South 

Avenue  F  

At  upstream  corporate  limits 

Pla/a  P^Pl-A. 

At  downstream  (northwest)  corporate  linuls 

Approximately    0.5    imle    upstream    of    Main 
Avenue 

Maps  available  for  kispecUon  at  the  City  Hall, 
CJenver  City.  Texas. 

Serxl  comments  to  Ttie  Honorat)le  Uoyd  Landers, 
Mayor  ol  the  City  of  Denver  City,  Yoakum 
County.  PC.  Box  J.  City  Hall.  3rd  &  Mam. 
Denver  City.  Texas  79323 

Plalnvlaw  (City),  Halo  County 

Running  Water  Draw: 

At  downstream  corporate  limits _ 

At  upstream  corporate  kmits. _ 

Tnbutary  A: 

Approximately  1.550  feel  upstram  of  corporate 
limits _ 

At  upstream  corporate  Nmits. 

Tnbutary  to  Rumng  Water  Draw: 

At  conlKjefKe  with  Running  Water  Draw 

Approximately  1 ,850  leet  upstream  of  corporate 

limits  at  Playa  C _ 

Playa  F2  Entire  area  withm  corporate  limits 

Map*  avallaM*  lor  Inapoctlon  al  the  Municipal 

BuMing.  901  Broadway.  Plamview.  Texas. 
Send  comments  to  The  Horx)rat)le  Earl  V   Ridle- 

huber.   Mayor  ol  the  City  of  Plamview.   Hale 

County.  901  Broadway.  Plamview.  Texas  79073 


Wellington  (dty),  CoMngsworlh  County 

Wellington  Tnbutary  No   I: 
Anprnximately  200  leel  upstream  ol  Houston 

Street 

Approximalely  1.200  leel  upstream  ol  Houston 

Street 


Map*  available  tor  Inapoctlon  al  the  City  Hall, 
Wellington,  Texas. 


#(7eplh 
m  leet 
above 
ground. 
*Elev8- 
tion  in 
leet 
(NGVD) 


•518 
•680 


•495 

•632 

•587 

•661 

■478 

•608 

•457 

•754 

•475 
•623 

•495 

•589 


•3,554 
•3,559 


•3,572 
•3,585 


•3,346 
•3,378 


•3,378 
•3,382 


•3,364 


•3,380 
•3.386 


•2.034 
•2,037 


Proposed  Base  (100- year)  Flood 
Elevations— Continued 


Source  ol  flooding  and  location 

#  Depth 
m  leel 
above 
ground 
^Eleva- 
tion  in 
leet 
(NGVD) 

Send  comments  to  The  Honorable  Mitoum  Derry- 
beny.  Mayor  ol  the  Dty  of  Wellington.  Collings- 
worth Cminty.  PC  Box  949.  Wellington.  Texas 
79095 

VIRGINIA 

Madison  County  (unhicorporated  areas) 

Hughes  River 
At  State  Route  231  

•622 

Downstream  side  ol  most  downstream  crossing 
ol  Stale  Route  707                    

•692 

Approximately  1.580  leet  downstream  ol  Slate 
Route  681                       

•770 

Appronmately   1,580  leel  upstream  ol   State 
Route  681 

'808 

Rose  Rrver 
At  confluence  with  Robmson  River      

•602 

Approximately  11  miles  upstream  ol  confluence 

•675 

Approximately  1 .8  miles  upstream  of  confkjence 
with  Robinson  River 

•750 

Approximately  2.7  miles  upstream  ol  confluence 

with  Robinson  River _ 

Approximately  3  4  miles  upstream  of  confluence 

•825 
•900 

Approximalely  3  9  miles  upstream  ol  confluence 
with  Robinson  River      

•975 

Approximalely  4.2  miles  upstream  of  confluence 
with  Robinson  River 

•1  050 

Approximately  4.4  miles  upstream  ol  confluence 

•1,077 

Robinson  River  iLo¥ier  Reach). 
At  USGS  gage  01666500 

•310 

Approximately    1.8    mites   upstream   ol   USGS 
gage  01  WiSOO 

•317 

Robinson  River  ( (/qper  Reach): 
Approximately  0.6  mile  downstream  of  State 
Route  231    

•482 

Approximately  16  nvles  downstream  ol  State 
Route  231 

•555 

Approximately  0.6  mile  downstream  ol  Slate 
Route  670 

•630 

Approximately    150    feet    upstream    ol    State 
Route  643                                   

•690 

Approximately    7.1    miles    upstream    ol    State 
Route  231 

•770 

Approximately    80    miles    upstream    of    State 
Route  231                             

•845 

Approximately  2.10O  leet  downstream  ol  State 
Route  600 

•920 

Approximately   1.300   leet   upstream   ol   State 
Route  600                                     

•995 

Approximately  0  8  nMe  upstream  of  State  Route 
600      .              

•1,070 

Appronmately  1 .0  mile  u(istrca,-;i  ol  State  Route 

600               

•1  127 

Mv  avallaM*  for  ln*p*ctlon  at  the  County 

Administrator's     Office.     County     Courthouse. 

Madison,  Virginia 
Send  comments  to  The  Honorable  Stephen  L 

Utz.  Madison  County  Administralor.  PC    Box 

705.  Madison.  Virginia  22727 

WEST  VIRGINIA 

C«r*do  (town),  Wayno  County 

Ohio  River 
Downstream  corporate  hmits 

•551 
•552 

Ttvelvepole  Creek:  Entire  length  withm  community... 

Jordan's  Branch:  Entire  length  within  community.. 

Maps  avallaM*  lor  Inspoctlon  at  the  Town  Hall. 
Ceredo,  West  Virginia 

Send  comments  to  The  Honorable  Mose  Napier. 
Mayor  ol  the  Town  ol  Ceredo.  Wayne  County, 
Town  Hall.  Ceredo.  West  Virginia  25707 

■552 
■542 

Kanova  (City),  Wayn*  County 

Ohio  River 
Approximately  100  leet  downstream  ol  conflu- 
ence ol  Big  Sandy  River  

•550 
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Proposed  Base  (100- year)  Flood 
Elevations— Continued 


Source  of  Hooding  and  location 


Approximatety  528  leet  upstream  of  NorfolK  and 

Western  Railiray  Bridge...- 

Big  Sandy  River 

At  confkience  with  Ohio  River..._ 

Approximatety  1,500  feel  upsMvn  o)  CSX 
Transportation  Bridge _ 

Map*  avaNabto  for  kwpectlon  al  tie  City  Bund- 
ing, 15th  aiv)  Pirw  Street,  Kenova.  West  Virgirv 
ia. 

Send  comments  to  The  Honorable  Franklin  D. 
f^eck.  Mayor  of  the  City  of  Kerxjva,  Wayrw 
County,  city  Building,  P.O.  Box  268,  Kenova. 
Wast  Virgmia  25530. 

WISCONSIN 

Augusta  (dty),  Eau  CWr*  County 

Bridge  Creek: 

Atxxjt  150  feet  downstream  of  State  Road  27 

Alxxjt  1  mile  upstream  of  Stone  Street 

Mapa  avaMaMa  lor  mapecHon  at  the  City  Clerti's 

Office.  City  HaH,   106  East  Lincoln,  Augusta. 

Wisconsin. 


#Depth 
in  leet 
alxjve 
ground. 
^Eleva- 
tion in 
leet 
(NGVO) 


•551 
•550 
•550 


'946 
■963 


Proposed  Base  (100- year)  Flood 
Elevations— Continued 


Source  of  flooding  and  locatkin 


Send  comtmnii  to  The  Honorable  flomane 
Woodford.  Mayor.  City  of  Augusta,  City  Hal. 
106  East  Lincoln,  Augusta.  Wisconsin  54722. 

Ellsworth  (vfMaga),  Pierce  County 
IsabeHe  Oreek 

About  850  feet  downstream  of  Main  Street 

About  350  feet  upstream  of  Railroad  Street 

IsabeUe  Creek  TiixOair 

Al  mouth _ _.._ 

Just  upstream  ol  Pleasant  Avenue... 

M^a  avalaWa  lor  Inapaetlcn  at  the  Village  HaH, 

West  Main  Street.  Ellsworth.  Wisconsin. 

Send  comments  to  The  Honorable  BiN  Fatteisek. 
VHIage  President,  VHIage  of  EllstKjrth.  Village 
HaH.  P.O.  Box  47845.  West  Main  Street.  Ells- 
worth. Wisconsin  54011. 


Knapp  (vHlaga),  Ounn  County 
Wilson  Creek:  Within  community 
Maps  avaNaMa  lor  InapaeMon  at  the  ViHage  Han. 
Knapp,  Wisconsia 


#Ospth 
in  teet 
above 
ground. 
'Eleva- 
txxi  m 
leet 
(NGVD) 


•1.029 
•1,002 

•1.044 
•1,092 


•907 


Proposed  Base  (1  00- year)  Flood 
Elevations— Continued 


Source  of  tkxxfng  and  location 


»  Depth 
m  feel 
above 
ground. 
*Eleva- 
feon  m 

(MGVD) 


Send  comments  to  The  Honorable  Joy  E  Ctose. 
Village  Presxlent  Village  of  Knapp.  Village  HaH. 
Knapp.  Wisconsin  54749 


WoodvMe  (vHaga),  8L  Croix  County 

CanCreek: 

Just  upstream  of  South  Side  Dnve 

Just  downstream  of  Chicago  arxl  North  Western 
railroad - 


Maps  ivallabli  tor  mspseMon  at  the  Village  HaH. 
102  South  Main  StreeL  Woodvite.  Wisconsin. 

Send  comments  to  Tfie  Honorable  Arthur  M.  Best 
Village  President,  Village  of  Woodvile,  Village 
HaH,  PO.  Box  205,  102  South  Mam  StreeL 
Woodville,  Wisconsin  54029. 


•1.123 
•1,141 


The  proposed  modified  base  [100- 
year)  flood  elevations  for  selected 
locations  are: 


Proposed  Modified  Base  (100-Year)  Flood  Elevations 


State 

City/town/ county 

Source  ot  flooding 

Location 

#  Depth  in  teet  above 

ground  'Elevation  In  (eet 

(NGVD) 

Existing 

Modified 

AiiMna 

Maricopa  Ckxjnty 
Unincorporated  Areas. 

Sols  Wash. _ 

AppfoximatBly  50  leet  downstream  Irom  Vulture 
Mine  Road. 

At  ttie  Atctiison  Topeka  and  Santa  Fe  Railway 
txidge  in  Section  32.  T.BN..  R.5W. 

Approximately  1  Vi  miles  upstream  trom  ttie  Atchi- 
son Topeka  and  Santa  Fe  Railway  in  Sectiori 
31.T.8N.,  R.5W. 

At  the  Yai«pai  and  Maricopa  County  txwndaries 
in  Section  35,  T.8N..  R.6W. 

None 
None 
None 

None 

•2.165 

•2,235 
•2.292 

•2,386 

Maps  are  avaitatHe  lor  review  at  the  Maricopa  County  Rood  Control  District,  3335  West  Durango,  Phoenix,  Arizona  85009. 

Send  comments  to  the  Horwrable  Thomas  Freestone,  Chairman,  Maricopa  County  Board  ol  Supervisors,  1 1 1  South  Third  Avenue.  Phoenix,  Arizona  85003. 


Arizona. 


Town  of  Wickent>urg, 
Mancopa  County. 


Sols  Wash.. 


One  mile  upstream  from  U.S. 
Highway  89 


At  the  confluence  with  Hassayampi  River.. 


At  U.S.  Highway  89 . 
•2,104 


2/3  mile  downstream  from  Vulture  Mine  Road.. 
At  Vulture  Mine  Road 


•2,051 

•2,063 
•2,103 

None 
None 


Maps  are  available  f(x  review  at  Town  Hall,  1 20  E.  Apache,  Wickenburg,  Arizona. 


•2.050 
•2.059 


•2.135 
•2,166 


Send  comments  to  The  Honorable  James  Mason,  Mayor,  Town  of  Wickenburg,  Town  Hall,  P.O.  Box  1269,  Wickenburg,  Arizona  85358. 

City  ot  Petatuma, 
Sonoma  County. 

At  U.S.  Highway  101 

•7 

•15 
•25 
•32 

•36 

•7 

Nor^ 

None 
None 
None 

None 
None 
None 

•7 

•16 

At  ronfdiprv^fi  of  North  Corona  Channel 

•26 

Just    upstream    of    North    Petaluma    Boulevard 
southbound  lane. 

•33 
•36 

At  confluence  with  Petaluma  River 

•7 

Thompson  Creek 

Just  downstream  of  South  McDowell  Boulevard 

exit. 
lust  uQfitream  ol  Sarton  Drive                    

•13 
•26 

lii^t  downstream  of  Casa  Grande  Road           

•73 

Approximately  90  feet  downstream  o(  8th  Street 

Bndge. 
At  corriorate  limit                                 

•22 

•41 

Just  upstream  of  8th  Street 

•28 

Approximately    50    feet    upstream    of    the    12th 
Street  Footbridge. 

•55 
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State 


City/town/county 


Just  upstream  of  Ely 
Boulevard 


Washington  Creek 

East  Washington  Creek 
None 

Lyrxih  Creek 

Carpi  Creek 

Corona  Creek 

North  Corona  Channel  . 

Willow  Brook 

Shallow  Flooding 


Maps  are  available  for  review  at  ttie  Community  Development  and  Planning 
Department  1 1  English  Street  Petaluma.  California. 

Send  comments  to  the  Horxxable  Patricia  Hilligoss,  Mayor,  City  of  Petaluma.  P.O. 
Box  61.  Petaluma,  California  94953. 


Source  of  flooding 


Fkjrida. 


Unincorporated  Areas  of 
Brevard  County. 


St.  John's  River 

Kid  Creek 

North  Prong  Creek 

South  Prong  Creek 

Goat  Creek: 

Crane  Creek   Diversion  from 

St  John's  River. 
Eau  Gallie  River 

Mosquito  Lagoon 

Atlantic  Ocean 

Banana  River 

Indian  River 

Newfound  Hartxy 


Maps  available  for  inspectkxi  at  the  Ranning  and  Development  Services.  2575 
t^ofth  Courtney  Parkway.  Merritt  Island,  Florida. 

Send  comments  to  The  Honorable  Tom  Jenkins,  Administrator,  Brevard  County 
P.O.  Box  1496,  TitusviHe,  Florida  32781-1496 


Fk>rida.. 


City  of  Cape  Canaveral ....  Atlantic  Ocean. 


Location 


Just  upstream  of  Madison  Street 

Just  upstream  of  Maria  Drive 

Approximately  70  feet  downstream  of  the  city's 
corporate  Nmits. 

Just  upstream  of  Washington  Street 

Just  upstream  of  Maria  Drive 

•56 


Approximately  100  feet  downstream  of  the  city's 

corporate  limits. 

At  tfie  confluerx:e  with  Petaluma  River 

Just  upstream  of  U.S.  Highway  101,  northbound.... 

Just  upstream  of  Maria  Drive 

Just  downstream  of  Ely  Boulevard 

Just  upstream  of  Ely  Bioulevard 

At  ttie  confluence  with  Petaluma  River 

Approximately  200  feet  upstream  of  McDowell 

Boulevard. 

Just  downstream  of  Ely  Boulevard 

At  ttie  confluence  with  Capri  Creek 

At  the  confluence  with  Petaluma  River 

Just  downstream  of  U.S.  Mail  Driveway 

At  ttie  confluence  with  Petaluma  River 

Just  downstream  of  Old  Redwood  Highway 

Ponding  at  Napa  Court 

At  the  intersectk>n  of  McDowell  Boulevard  North 

and  Scott  Street 
At  the  intersection   of  Scott   Street  and   Holm 

Road. 


AtxxJt    11.1    miles    downstream    of   ttie   county 
boundary. 

At  county  tx>undary 

Just  downstream  of  U.S.  Route  1 

About  0.63  mile  upstream  of  William  Avenue 

At  mouth 

JuSt  upstream  of  Wildon  Road 

Within  community 

At  mouth 

About  0.65  mile  upstream  of  Leghorn  Road 

Within  community 


About  900  feet  upstream  of  Eau  Gallie  Boulevard. 

AtxDut  2200  feet  upstream  of  Wickam  Road 

At  ttie  intersection  of  Haulover  Canal  and  State 
Road  3. 

Along  Shoreline 

About  2tX)  feet  north  of  ttie  intersection  of  North- 
west Drive  and  Northeast  Drive. 

About  350  feet  east  of  the  intersection  of  Orange 
SUeet  and  State  Road  A1A. 

At  the  intersection  of  14th  Street  and  Palmer 
Court. 

Along  shoreline,  about  2,000  feet  west  of  the 
intersection  of  Hangar  Road  and  NASA  Park- 
way East. 

Just  northeast  of  the  intersection  of  State  Road  5 
and  Pineda  Expressway. 

About  2000  feet  northwest  of  the  intersection  of 
Country  Road  and  Flounder  Creek  Road. 

Atiout  600  feet  west  of  the  intersection  of 
Eastwood  Drive  and  Newfound  Harbor  Drive. 

Just  west  of  the  intersection  of  Acorn  Street  and 
Angel  Avenue. 


Just    east    of    the    intersection    of    Washington 
Avenue  and  Rkjgewood  Avenue. 


#  Depth  In  feet  atx>ve 

ground  'Elevatkjn  in  feet 

(NGVD) 


Existing 


None 
None 
None 

None 
None 


None 

•16 
None 
None 
None 
None 

•18 
None 

None 
None 

•25 
None 

•36 
None 

•28 

#2 

#2 


None 

None 
None 
None 
None 
None 
•10 
•5 
None 
None 

None 
None 
None 

None 
None 

•12 

•5 

None 

•5 
•4 
•5 
•5 


Modified 


•17 
•37 
•78 

•34 
•37 


•82 

•17 
•20 
•41 
•53 
•61 
•20 
•32 

•49 
•26 
•26 
•29 
•36 
•40 
•26 
#2 

#3 


•11 

•24 
•5 

•14 
•6 
•9 
•6 
•5 
•24 
■21 

•7 

•22 

•5 

•7 
•9 

•16 

•2 

•7 

•3 
•8 
•3 
•6 
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state 


City/towm/county 


Source  of  flooding 


Banana  RiverAlong  Justamere 
Drive  about  850  feet  west 
of  the  Intersection  of  Justa- 
mere tJrrve  and  North  At- 
lantic Avenue. 


Location 


#  Depth  in  feet  abcve 

ground  "Elevation  in  feet 

(NGVD) 


Existing 


Atxxit  650  feet  east  of  the  intersection  of  Polk 

Avenue  and  Ridgewood  Avenue. 
•4 


Along  shoreline  aboiit  1100  feet  west  of  the 
Intersection  of  Ceriter  Street  and  North  Atlantic 
Avenue. 


Maps  available  for  Inspection  at  the  City  Hall,  Cape  Canaveral,  Florida 

Send  comments  to  The  Honorable  Leo  Nicholas,  City  Manager,  City  of  Cape  Canaveral,  P.O.  Box  326,  Cape  Canaveral,  Florida  32920. 


Florida.. 


City  of  Cocoa,  Brevard 
County. 


Indian  River . 


AtXHJt  1 75  feet  west  of  ttie  intersection  of  Indian 

River  Drive  Mac  Farland  Drive. 
Just  east  of  ttie  intersection  of  Mulberry  Street 

and  Indian  River  Drive. 


Maps  available  for  inspection  at  the  City  Hall,  603  Brevard  Avenue,  Cocoa,  Rorida. 

Send  comments  to  The  Horxxatjie  Dollye  L  Robinson,  Mayor,  City  of  Cocoa.  P.O.  Box  1750,  Cocoa,  Florida  32922 


Flonda.. 


City  of  Cocoa  Beach, 
Brevard  County. 


Banana  River.. 


Atlantic  Ocean.. 


Just  west  of  the  intersection  of  Palm  Avenue  and 

Olive  Street 

Just  west  of  the  west  end  of  Sarasota  Lane 

Just  east  of  tfie  Intefsection  of  Ocean  Beach 

Boulevard  and  Gadsen  Lane. 
About  400  feet  east  of  the  intersection  of  Atlantic 

Boulevard  and  2nd  Street  North. 


•12 
•3 

•4 


•4 
•4 


•5 

•5 

Fslone 

•9 


Modified 


Maps  available  for  inspection  at  the  City  Halt,  Cocoa  Beach,  Florida 


Send  comments  to  The  Honorable  James  E.  Smitfi 


Florida.. 


Town  of  IndiiUantic, 
Brevard  County. 


,  City  Manager,  City  of  Cocoa  B^ch,  P.O.  Box  320280,  Cocoa  Beach,  Florida  32932^-0280 
Indian  River 


Atlantic  Ocean.. 


About  300  feet  west  of  the  intersection  of  Michi- 
gan Avenue  and  Riverside  Drive. 

About  350  feet  west  of  the  intersection  of  Pal- 
metto Place  and  South  Riverside  Drive. 

About  300  feet  east  of  ttie  intersection  of  2nd 
Avenue  and  State  Road  At  A. 

Atxxrt  150  feet  east  of  tfie  intersection  of  Wave 
Crest  Street  and  1 1th  Avenue. 

Maps  available  for  inspection  at  the  Town  Hall,  216  5th  Avenue,  Indialantic,  Flonda 

Send  comments  to  The  Honoratile  Edward  A.  Gro^,  Town  Manager,  Town  of  Indiajantic,  216  5th  Avenue,  Indialantic,  Rorida  32903. 

Banana  River 


Ftofida 


Along  sfioreKne . 


City  of  Indian  Harbour 
Beach,  Brevard 
County. 

Indian  River Along  sfioreline 

Atlantic  Ocean About  250  feet  east  of  ttie  intersection  of  State 

Road  A1A  and  Atlantic  Boulevard. 
About  400  feet  east  of  the  Intersection  of  State 
Road  A1A  and  Ocean  Dunes  Drive. 

Maps  available  for  Inspection  at  ttie  City  Hall,  2055  South  Patrick  Drive,  Indian  Hartxxjr  Beach,  Florida 

Send  comments  to  The  Honorable  Richard  G.  Edgeton.  City  Manager,  City  of  Indian  Harbour  Beach,  2055  South  Patrick  Drive,  Indian  Hartxsur 


•6 


•6 
None 

•12 


32937-4497. 
Fkxida.. 


Unincorporated  Areas  of 
Indian  River  County. 


Main  Relief  Canal . 


North  Relief  Canal., 


Lateral  G. 


Lateral  H 

South  Relief  Canal.. 


Sebastian  Creek/South  Prong 
Creek. 


Atlantic  Ocean.. 


Lateral  J .. 


Alxxjt  300  feet  downstream  of  Country  Club  Drive . 


Just  downstream  of  spillway 

Just  upstream  of  spillway 

About  1.9  mHes  u(»tream  of  King's  Highway .. 
About  0.8  mile  dowmstream  of  U.S.  Route  1 ... 

Atxxit  1  mile  upstream  of  66th  Avenue 

At  mouth 

Atiout  2100  feet  upstream  of  King's  Highway . 

At  mouth 

Just  downstream  of  41st  Street 

At  mouth 

Just  downstream  of  43rd  Avenue 

At  mouth 


About  100  feet  downstream  of  Wabosso  Road 

Just  west  of  A1A  about  6000  feet  south  of  North 

County  Boundary. 
About  300  feet  east  of  the  intersectk>n  of  Live 

Oak  Road  and  46th  Place. 

At  mouth 

Atxxjt  3000  feet  upstream  of  Highland  Drive 


None 
8 

12 

None 
None 


•14 


•4 
•6 


•5 
•11 

•16 


•6 

•5 

•7 

•7 

None 

•11 

•13 

•15 

•4 

•11 

•15 


Beach, 

norida 

None 

•6 

None 

•10 

None 

•17 

None 

•24 

None 

•7 

None 

•23 

None 

•15 

None 

•23 

None 

•15 

None 

•21 

None 

•5 

None 

•21 

10 

•6 

•17 
•7 

•17 

•15 
•21 


BEST  COPY  AVAILABLE 
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State 

City/town/county 

Source  of  flooding 

Location 

#  Depth  in  feet  above 

ground  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Indian  River _ 

Vero  Lakes  Channel  A 

About  1,600  feet  west  of  A1A,  about  2000  feet 
south  of  North  County  Boundary. 

On  Wabasso  Island .._ 

About  100  feet  upstream  of  mouth 

8 

8 
None 
None 
None 
None 
None 
None 
None 
None 
None 

None 

•5 

•10 
•11 

Vero  Lakes  Channel  B 

At  confluerx^e  of  Vero  Lakes  Channel  D 

•23 

At  mouth 

•20 

Vero  Lakes  Channel  C 

About  9  mile  upstream  of  101st  Avenue  

•24 

At  mouth  .                   ....             

•22 

Vero  Lakes  Channel  D 

About  .5  mile  upstream  of  106th  Avenue 

•24 

At  mouth 

•23 

St.  John's  Marsh 

About  2,700  feet  upstream  of  102rxj  Avenue 

•25 

At  ttie  intersection  of  State  Road  60  and  County 

Road  512. 
Just  downstream  of  State  Road  60 

*22 

•29 

Maps  available  for  Inspection  at  the  County  Administratbn  BuMding.  1840  2Sth  Street,  Vero  Beach,  Flonda. 

Send  comments  to  The  Honorable  Charles  P.  Bak:7un,  Administrator,  Irvlian  River  County,  County  Administration  Building,  1840  25th  Street,  Vero  Beach,  Florida 
39260. 


Fkxida.. 


Town  of  Indian  River 
Shores,  Indian  River 
County. 


Atlantic  Ocean.. 


Along  shoreline . 


Indian  River . 


At  the  intersection  of  Hidden  Oak  Land . 
Barker  Island 


11 


Maps  available  for  inspection  at  the  Town  Hall,  6001  North  A1A,  Vero  Beach,  Florida. 
Send  comnierXs  to  The  Honorable  Joseph  C.  Dorsky,  Town  Manager,  Town  of  Indian  River  Shores,  Town  Hall,  6001  North  A1A,  Vero  Beach,  Flonda  32963. 


Florida. 


Town  of  Malat)ar 
Brevard  County. 


Turkey  Creek  Channel  B  . 

Turkey  Creek  Channel  C . 
Turkey  Creek  Cttannel  G . 
Turkey  Creek  Channel  D . 
Goat  Creek 


About  1.34  miles  upstream  of  mouth 

Just  upstream  of  mouth 

About  1.1  miles  upstream  of  mouth 

At  mouth 

About  .58  mile  upstream  of  mouth 

At  mouth 

About  .68  mile  upstream  of  mouth 

At  mouth 

About  2000  feet  upstream  of  Unnamed  Road 

Indian  River Atx)ut  200  feet  east  of  Intersection  of  Rocky 

Point  Road  and  State  Road  5. 

Just  east  of  intersectk>n  of  South  Rocky  Pomt 
Drive  and  Rocky  Point  Road. 
Maps  available  for  inspection  at  the  Town  Hall,  Malabar,  Florida. 
Send  comments  to  The  Honorable  Eugene  Callagy,  Mayor,  Town  of  Malabar,  P.O.  Box  245,  Malabar,  Ftorida  32950-0245, 


About  700  feet  upstream  of  mouth . 


17 

17 
17 
18 
17 
17 
16 
17 

8 
None 

8 

9 


Floiida.. 


Qty  of  Mettxxime, 
Brevard  County. 


St  Johns  River.. 


Eau  GaHie  River 

Just  downstream  of  Wickham 

Road. 
Crane  Creek 


Within  community.. 


At  mouth . 

•21 


Crane  Creek  Channel  A.. 


Crane  Creek  Channel  B 

About  1800  feet  upstream 

South  Fairway  Drive. 
IfKlian  River 


of 


About  700  feet  downstream  of  U.S.  Route  1 . 

Just  upstream  of  Evans  Road 

At  mouth 

About  0.4  mile  upstream  of  Airport  Road 

At  mouth 

•21 


About  400  feet  east  of  the  intersection  of  Jouret 

Street  and  Pineapple  Avenue. 
Just  east  of  the  intersection  of  Jemigan  Avenue 
and  Riverview  Drive. 
Atlatx:  Ocean Atiout  300  feet  east  of  the  intersection  of  Para- 
dise Boulevard  and  State  Road  A1A. 

Along  shoreline 

Maps  available  for  Inspection  at  the  City  Hall,  900  East  Strawbridge  Avenue,  Melbourne,  Florida. 

Send  comments  to  the  Honorable  Samuel  H.  Halter.  City  Manager,  City  of  Melbourne,  900  East  Strawbndge  Avenue,  Melbourne.  Florida  32901. 


•24 

•6 

•14 

•9 
•24 
•19 
•22 
•14 
•16 

•7 


None 
•12 


Fkxxla.. 


Town  of  Melbourne 
Beach,  Brevard 
County 


Atlantic  Ocean.. 


Indian  River . 


Along  Ocean  Avenue  about    175  feet  east  of 
intersection  with  Atlantic  Street 

Atx)ut  300  feet  east  of  the  intersection  of  Atlantic 

Street  and  Ocean  Avenue. 
Just  west  of  the  intersection  of  South  Riverside 

Drive  and  1  st  Avenue. 


None 

•13 
•7 


•17 


•7 
•9 


•14 

•18 
•14 
•19 
•14 
•19 
•14 
•17 

•5 
•11 

•6 

•7 


•20 


•5 
•21 
•12 
'22 

•6 


•3 

•7 
■11 
•15 


'13 

•15 
•6 
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Proposed  Modified  Base  (100-Year)  Flood  Elevations— Continued 


state 

City/town/county 

Source  of  flooding 

Location 

#  Depth  tn  feet  atxsve 

ground  'Elevation  in  feet 

(NGVD) 

Existing           Modified 

Along  shoreline  alxjut  100  feet  west  of  intersec- 
tion of  A  Avenue  and  South  Riverside  Dnve. 

•7 

•7 

Maps  available  for  inspection  at  the  Town  Hall,  507  Ocean  Avenue,  Melbourne  Beach,  Florida 

Send  comments  to  the  Honorable  Ken  Resor,  Town  Manager,  Town  of  Melbourne  Beach,  Town  Hall.  507  Ocean  Avenue,  Melbome  Beach,  Florida  32915 


Florida.. 


Town  of  Melbourne 
Village  Brevard 
County. 


Crane  Creek   Diversion  from 
St.  John's  River. 


About  400  feet  upstream  of  Wickham  Road.. 


•24 


•23 


AtKHit  2400  feet  upstream  of  Dayton  Boulevard. 
Maps  available  for  inspectkjn  at  tfie  Town  Hall,  535  Hammock  Road,  Melbourne  Village,  Florida. 
Send  comments  to  the  Honorable  George  Woodmansee,  Mayor,  Town  of  Melbourne  Village,  Town  Hall,  535  Hammock  Road,  Melbourne  Village,  Florida  32904 


•21 
•22 


Ftorida.. 


Indian  River . 


On  Horseshoe  Island., 


Town  of  Orchid,  lr>dian 
River  County. 

At  mouth  of  East  Channel . 

Maps  available  for  inspection  at  ttie  Mayor's  Home,  1  Dearfield  Drive,  Vero  Beach,  Rorida. 

Send  comments  to  the  Honorable  Lee  E.  Johnston,  Mayor,  Town  of  Orchid,  1  Dearfield  Drive,  Vero  Beach,  Florida  32963 


•7 


•7 


•8 
•10 


City  of  Palm  Bay. 
Brevard  County. 


St.  John's  River.. 
Turkey  Creek 


Turkey  Creek  Channel  A  . 


Turkey  Creek  Channel 
Turkey  Creek  Channel 
Turkey  Creek  Channel 

Turkey  Creek  Channel  I 

Indian  River 


B 

C 

C-76. 


Within  commonity 

Just  upstream  of  U.S.  Route  1 

About  0.67  mile  upstream  of  Port  Malabar  Boule- 
vard. 

At  mouth 

About  2100  feet  upstream  of  Knetch  Road 

Within  community 

Wrtfwn  community 

At  mouth 

Atxxit  1350  feet  upstream  of  Charles  Boulevard.... 

Just  upstream  of  mouth 

Just  upstream  of  Oaklyn  Street 

Just  east  of  the  intersectkjn  of  Hemdon  Circle 
and  Anglers  Drive. 

Just  east  of  the  intersection  of  Apollo  II  Boule- 
vard and  Hartx>r  Boulevard. 


•24 

•7 
•16 

•12 

•20 

•16 

•16 

•None 

•None 

•16 

•16 

•9 

•9 


•21 
•5 

•14 

•9 
•19 
•14 
•14 
•14 
•29 
•14 
•17 

•6 


Maps  available  for  inspection  at  the  City  Hall.  2145  Palm  Bay  Road  NE.,  Palm  Bay,  Fk>rida. 

Send  comments  to  TheHonorable  Rk;hard  Diamotid.  City  Manager,  City  of  Palm  Bay.  City  Hall,  2145  Palm  Bay  Road,  NE.,  Palm  Bay,  F  orida  32905 

St  John's,  River 


City  of  Rockledge, 
Brevard  County. 


Indian  River . 


Within  community 

Along  Old  Dixie  Highway  about  0.61  mile  south  of 

the  intersection  of  Ftoridelphia  Avenue. 
Just  east  of  the  intersectkjn  of  Bouganvilla  Drive 
I     and  Rockledge  Drive. 

Maps  available  for  inspectkjn  at  tfte  City  Hall,  Rockledge,  Florida. 

Send  comments  to  The  Honorable  James  McKnight.  City  Manager,  City  of  Rockledge,  P.O.  Box  488,  Rockledge,  Florida  32955-0488. 


City  of  Satellite  Beach, 
Brevard  County. 


Atlantk;  Ocean.. 


About  200  feet  east  of  the  intersection  of  Ocean 
Spray  Avenue  and  Sheppard  Boulevard. 

About  400  feet  east  of  tfie  intersection  of  Ocean 
Spray  Avenue  and  Sheppard  Boulevard. 

Within  community 


orida  32905 
•20 

•18 

None 

•4 

•3 

•6 

None 

■11 

•12 

•15 

•6 

•3 

Indian  River 

Maps  available  for  inspection  at  the  Gty  Hall,  510  Cinnamon  Drive,  Satellite  Beach,  Florida. 

Send  comments  to  The  Honorable  Michael  P.  Crotty,  Oty  Manager,  Oty  of  Satellite  Beach,  City  Hall,  510  Cinnamon  Drive,  Satellite  Beach,  Flonda  32937-3197. 


Rorida. 


City  of  Sebastian,  Indian 
River  County. 


Indian  River . 


South  Prong  Creek/Sebastian 
Creek. 


Collier  Creek.. 


Collier        Water-Way/Elkcam 
Waterway. 


At  intersection  of  Indian  River  Dnve  and  Davis 

Street. 
About   100  feet  east  of  intersection  of   Indian 

River  Drive  and  Hanison  Street. 
About  800  feet  west  of  intersection  of  Robin 

Lane  and  Roseland  Road. 
About  400  feet  upstream  of  confluence  of  Elkcam 

Waterway. 

About  200  feet  downstream  of  Roseland  Road 

Just  downstream  of  spillway 

Just  upstream  of  spillway 

About  250  feet  downstream  of  Fellsmere  Road 

Atiout  200  feet  upstream  of  mouth 


Just  downstream  of  dam 

Just  upstream  of  dam 

About  200  feet  downstream  of  Fellsmere  Road.. 


•None 

•None 

•None 
•None 
•None 
•None 
•None 

•None 

•None 

None 


•8 


•13 

■6 

•10 
•18 
•18 
•12 

•13 
•18 
•19 
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Proposed  Modified  Base  (100- Year)  Flood  Elevations— Continued 


City/town/county 


Source  of  flooding 


Location 


#  Depth  in  feet  above 

ground  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  City  Hall,  1225  Main  Street,  Sebastian.  Florida. 

Send  comments  to  The  Honorable  Robert  McOaiy,  C«y  Manager.  City  o«  Sebastian  P.O.  Box  780127,  Sebastian,  Florida  32978-0127 


Florida.. 


City  of  Titusville, 
Brevard  County 


Shallow     Flooding     (due    to 
ponding  from  rairffall):. 


Iridian  River. 


At  ttie  intersection  of  Ctierrywood  Lane  and  Hick- 
ory Hill  Boulevard. 

At  the  intersection  of  Crescent  Drive  and  Melody 
Lane. 

Just  east  of  the  intersection  of  Coquina  Avenue 
and  State  Road  5. 

Just  east  of  the  intersection  of  Main  Street  and 
Indian  River  Avenue. 

Maps  available  for  inspection  at  the  City  Hall,  Titusville.  Flonda. 

Send  comments  to  The  Honorable  Randall  Raid,  City  Manager.  City  of  Titusville,  P.O.  Box  286,  TitusviUe,  Florida  32781-2806. 


None 

•20 

None 

'22 

•4 

•3 

•4 

•5 

Florida.. 


Main  Relief  Canal . 


Atiout  700  feet  downstream  of  U.S.  Route  1 . 


City  of  Vero  Beach, 
Indian  River  County. 

Just  downstream  of  spillway 

Just  upstream  of  spillway 

Just  upstream  of  control  structure. 

Indian  River At  ttie  intersection  of  Beachland  Boulevard  and 

Mockingbird  Drive. 

Fareley  Island „ 

Atlantic  Ocean: _ About  300  feet  east  of  the  intersection  of  Easter 

Lilly  Lane  and  Ocean  Drive. 
About  1,000  feet  east  of  intersection  of  Tulip 
Lane  and  Ocean  Drive. 
Maps  available  lor  inspection  at  the  Planning  Department,  City  Hall,  Vero  Beach,  Florida. 
Send  comments  to  The  Honorable  John  V.  Little,  City  Manager,  City  of  Vero  Beach,  P.O.  Box  1389,  Vero  Beach,  Florida  32961-1389. 


None 

None 

None 

None 

•5 

•5 
•12 

•9 


Florida... 


City  of  West  Melbourne, 
Brevard  County 


St.  John's  River.. 


Crane  Creek  Diversion  from 
St.  John's  River. 

Just  downstream  of  Evans  Road *24 

Crane  Creek „....  Just  upstream  of  Dairy  Road  About  2.700  feet  '23 

upstream  of 

Dairy  Road *23 

Maps  available  for  inspection  at  the  City  Hall,  2285  Minton  Road,  West  Melbourne,  Flonda. 

Send  comments  to  The  Honorable  Mark  K.  Ryan,  City  Manager,  City  of  West  Melbourne,  Qty  Hall,  2285  Minton  Road,  West  Melbourne,  Florida  32904 


Within  community 

Just  upstream  of  John  Rodes  Boulevard . 


•23 
•23 


Iowa. 


City  of  IrxJependence, 
Buctianan  County 


Wapsipintcon  River.. 


Atiout  1,900  feet  upstream  of  Illinois  Central  Rail- 
road. 

Malone  Creek.„ At  mouth  . 

About  1.1  miles  upstream  from  Third  Street  N.E. 
Maps  available  for  inspectk>n  at  the  City  Hall,  331  First  Street,  East,  Independence,  Iowa. 
Send  comments  to  The  Honorable  Frank  Birmmer,  Mayor,  Qty  of  Independence,  City  Hall,  331  First  Street,  East,  Independence,  Iowa  50644. 


•908 

•915 

•908 
•928 


Massachusetts . 


Andover,  Town,  Essex 
County 


Memmack  River.. 


Shawsheen  River.. 
Fish  Brook 


Approximately  7,800  feet  downstream  of  Inter- 
state Route  93. 

At  upstream  corporate  limits 

Upstream  side  of  Boston  and  Maine  Railroad 

Downstream  skle  of  Ballardville  Dam 

At  confhience  with  Merrimack  River 

Approximately  30  feet  upstream  of  Greenwood 
Road. 

At  confluence  with  Shawsheen  River 

Approximately    0.7    mile    upstream    of    Beacon 
Street. 

At  confluence  with  Hussey  Brook 

Approximately    250    feet    upstream    of    Beacon 
Street. 
Maps  available  for  inspection  at  the  Engineering  Department,  Town  Offices.  Andover,  Massachusets 

Serxl  comments  to  The  Honorable  William  Downes,  Chairman  of  the  Town  of  Andover  Board  of  Selectmen,  Essex  County.  Town  Offices,  Andover,  Massachusetts 
01810. 


Hussey  Brook 

Hussey  Brook  Triliutary.. 


•9 

•10 

•17 

•20 

*6 

•8 

•17 

•13 


•20 

•21 

•22 
•19 

•20 


•900 

•911 

•901 
•932 


•50 

•59 
•35 
•64 
•55 
•123 

•37 
•137 


•61 
•94 


Manachusetts . 


Dracut,  Town,  Middlesex 
County. 


Merrimack  Rive 
Beaver  Brook .. 


At  downstream  corporate  limits . 


At  upstream  corporate  limits 

At  downstream  corporate  limits 

Approximately    700    feet    upstream    of    Parker 
Avenue. 


•52 

•59 
•70 
•85 


•57 

•63 
•76 
•87 
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Proposed  Modified  Base  (100-Year)  Flood  Elevations— Continued 


State 

Crty/town/county 

Source  of  flooding 

Location 

#  Depth  in  feet  above 

ground  'Elevation  m  feet 

(NGVD) 

Existing 

Modiftsd 

Richardson  BrooK 

Approxinnately    1,400    feet    upstream    of    Parker 

Avenue. 
Approximately   1,000  feet  upstream  of  Ptiineas 

Street 
At  confluence  of  Gumpas  Pond  Brook        

•88 

•90 

•124 

•56 

•79 

None 

None 

None 
None 
None 
None 

•70 
•82 

•124 

•87 

•91 

•123 

At  confluence  witti  Merrimack  Road 

•60 

Trout  Brook _ 

Tributary  to  Beaver  Brook 

Peppermint  Brook 

Gumpas  Pond 

Upstream  side  of  Methuen  Street 

•86 

Upstream  side  of  Crant)erry  Road 

•107 

Upstream  side  of  State  Route  113  (Broadway 

Street). 
At  confluence  with  Richardson  Brook 

•168 
•85 

Upstream  side  of  Parkef  Avenue 

•143 

At  confluerKe  with  Beaver  Brook                         

•91 

Approximately   880  feet   i4Jstream   of   Lakeview 

Avenue. 
At  confluence  with  Beaver  Brook 

•106 
•75 

Approximately  100  feet  downstream  of  HiWreth 

Street 
At  upstream  corporate  Hmrts  (State  Boundary) 

•81 
•123 

Maps  available  for  inspection  at  the  Town  Hall,  Town  Clerk's  Vault  Dracut,  Massachusetts. 

Send  comments  to  The  Honorable  Dennis  Piendak,  Manager  of  the  Town  of  Dracut  Middlesex  County,  67  Arlington  Street  Dracut  Massachusetts  01826. 


Massachusetts . 


Town  of  Needham, 
Norfolk  County. 


Charles  River At  downstream  corporate  limits . 


Fuller  Brook .. 


At  upstream  corporate  limits 

Entire  reach  from  corporate  limits  upstream  to  a 

point  approximately  630  feet  downstream  of 

S.R.  135. 


•75 

•110 
None 


•75 


•109 
•134 


Maps  available  for  inspection  at  the  Planning  Department  Town  Hall,  f4eedtiam,  Massachusetts  02192. 

Send  comments  to  The  Honorable  H.  Philip  Ganity,  Chairman  of  tt>e  Town  of  Needham  Board  of  Selectmen,  Norfolk  County,  1471  Highland  Avenue,  Needham, 
Massachusetts  02192. 


Michigan.. 


Garfield  Township, 
Newaygo  County. 


Muskegon  River. 


At  downstream  corporate  limits . 


None 
None 


Atwut  800  feet  downstream  of  Bridge  Street 

maps  availeible  for  inspection  at  the  Township  Hall,  6333  Bingtiam  Avenue,  Mewaygo,  MKhigan. 

Send  comments  to  The  Honorable  Janet  Barends,  Supervisor,  Township  of  Garfield,  Township  Hall,  6333  Bingham  Avenue,  Newaygo,  Michigan  49337. 


•627 
•642 


Mississippi _ 

City  of  Cohimbue, 

About  1  0  mile  downstream  of  Illinois  Central  Gutt 

•172 

•170 

Lowndes  County. 

Railroad. 

About  1.3  miles  upstream  of  Columbus  Lock  and 

•178 

•176 

Dam. 

Luxapaiila  Creek 

About  1.0  mile  downstream  of  Illinois  Central  Gulf 

None 

•170 

Rartroad. 

About  1.8  miles  upstream  of  U.S.  Highway  82 

None 

•184 

Vernon  Brarx:h 

Just  downstream  of  Illinois  CJentral  Gulf  Railroad .... 
About  300  feet  upstream  of  Illinois  Central  Gulf 

•177 
•180 

•180 

•182 

Railroad. 

Macibv  Creek 

At  mouth                        

•172 

•177 

Just  downstream  of  Lehmt)eig  Road 

•188 

•188 

Maps  available  for  inspection  at  the  City  Hall,  Columbus,  Mississippi 

Send  comments  to  ttie  Honorable  Jaunes  Trotter,  Mayor,  Crty  of  Columbus,  P.O.  Box  1405,  Columtxjs,  Mississippi  39701. 


Mississippi 


Unincorporated  Areas  of 
Lowndes  County. 


Black  Creek . 


Ellis  Creek 

Greens  Creek 

Luxapalila  Creek 

Luxapalila  Creak  Tritxitary. 
McCrary  Creek 


Oak  Slush  Creek 

Oak  Slush  Creek  Tributary . 
ElMs  Creek  Tributary 


At  confluence  with  Luxapalila  Creek 

Just  downstream  of  Gilmer  Road 

At  confluence  with  Tombigtjee  River 

About  2.6  miles  upstream  of  State  Highway  69 

At  confluence  with  Ellis  Creek 

Just  downstream  of  Lake  Lowndes  Road 

At  mouth 

At  state  boundary — 

At  confluence  with  Luxapalila  Creek 

About  2,000  feet  upstream  ot  State  Highway  50 .... 
Just   downstream    of   Sewage    Treatment    Plant 
Access  Road. 

At  state  txjundary 

At  confluence  with  Tombtgbee  River 

Just  upstream  of  Younger  Road 

At  confluence  with  Oak  Slush  Creek 

About  2,500  feet  upstream  of  West  Point  Road 

At  confluence  with  Ellis  Creek 

About  3,900  feet  upstream  of  HiWreth  Road 


None 

l^one 
•164 
•228 
•166 
•273 
•171 
•213 
•200 
•228 
•171 

•275 
•176 
•206 
•176 
•188 
•178 
•266 


•185 

•218 
•162 
•228 
•163 
•273 
•169 
•214 
•199 
•£28 
•172 

•275 
•173 
•207 
•175 
•188 
•179 
•266 
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Proposed  Modified  Base  (100- Year)  Flood  Elevations— Continued 


State 


City/town/county 


Source  of  flooding 


Tombigtjee  River.. 


Tombigbee 
No.  1. 


River     Tributary 


Tombigt)ee 
No  2. 

Yellow  Creek . 


River     Tributary 


Tibbee  Creek. 


Magby  Creek . 


Location 


At  state  bourxlary 

At  confluence  of  Buttahatcfiie  River .. 
At  confluence  witfi  Tonnblgbee  River . 


About  3.600  feet  upstream  of  Burlington  Northern 

railroad. 
At  mouth 


About  1.100  feet  upstream  of  New  Bell  Road 

At  confluence  with  Luxapalila  Creek 

About  23  miles  upstream  of  Caledonia-Steens 
Road 

At  mouth 

At  confluence  of  Catalpa  Creek 

Just  upstream  of  Lehmberg  Road 

Just  downstream  of  Lee  Stokes  Road 

Just  upstream  of  Lee  Stokes  Road 

At  state  txjundary 


#  Depth  in  feet  above 

ground  'Elevation  in  feet 

(NGVD) 


Existing 


•155 
•193 
•168 

•186 

•177 

•198 
•192 
•204 

•178 
•181 
•190 
•228 
•233 
•235 


Maps  available  for  inspectkxi  at  the  County  Courthouse,  Columbus,  Mississippi 

Send  comments  to  the  Honorable  HaroW  Blalock.  President,  Board  of  Supervisors,  Lowndes  County,  P.O.  Box  1364,  Columbus,  Mississippi  39703. 


North  Dakota. 


City  of  Kilkteer.  Dunn 
County. 


Spring  Creek.. 


Approximately  1,500  feet  downstream  of  Section 
Line  Road. 

Backwater  along  Gumbo  Creek,  approximately 
700  feet  upstream  of  Section  Line  Road. 

At  ftie  Burlington  Northern  Railroad 

Approximately  3,460  feet  downstream  of  State 
Highway  22. 

Approximately  1,800  feet  upstream  of  State  High- 
way 22. 

Approximately  6,000  feet  upstream  of  State  High- 
way 22 


•2226 

•2226 

•2229 
•2241 

•2248 

■2255 


Maps  are  available  for  review  at  Oty  Hall,  Railroad  Street,  Killdeer,  North  Dakota. 

Send  comments  to  the  HonoratJie  Robert  Binek,  Mayor,  City  of  Killdeer,  P.O.  Box  515.  Killdeer,  North  Dakota  58640. 


Ohio 


City  of  l-ancaster, 
Fairfield  County 


Hoking  River.. 


Pleasant  Run. 
Baldwin  Run... 

Ewing  Run 

Fetters  Run 

Tarhe  Run 


Atiout  1,500  feet  downstream  of  Sugar  Grove 
Road. 

Just  downstream  of  Collins  Road 

Just  upstream  of  Duffy  Road 

Just  downstream  of  Marietta  Road 

At  nnouth 

At  confluence  of  Fetters  Run 

At  confluence  with  Baldwin  Run 

Atx)ut  2,400  feet  upstream  of  Raintww  Drive 

At  mouth 

About  8.000  feet  upstream  of  Granville  Pike 

At  mouth 

About  1,700  feet  upstream  of  abandoned  railroad 
bridge. 

A!  nrouth 

Just  downstream  of  Lincoln  Avenue 

At  mouth 

About  1,300  feet  upstream  of  Hawthorne  Drive 

At  mouth 

Just  downstream  of  West  Fair  Avenue 

Just  upstream  of  West  Fair  Avenue 

Just  downstream  of  Farm  Road 

Just  upstream  of  Farm  Road 

About  400  feet  upstream  of  Nolder  Drive 

Just  upstream  of  Conrail 

Just  downstream  of  Marietta  Road 

At  mouth 

About  1.5  miles  upstream  of  West  Fair  Avenue 

Maps  avadabte  for  inspection  at  the  Municipal  Building,  104  East  Main  Street.  Lancaster,  Ohio 

Send  comments  to  The  Honorable  Don  Maddux,  Mayor.  City  ot  Lancaster.  Municipal  Building,  104  East  Mam  Street,  Lancaster,  Ohio  43130 


Hunters  Run . 

Lateral  A  

Lateral  B  


Raccoon  Run 
Lateral  D 


•807 

•836 
None 
•842 
•813 
•822 
•822 
•904 
•822 
•877 
•816 
•None 

•821 

•834 

•823 

'None 

"824 

•831 

•836 

•844 

•849 

•None 

•None 

'None 

'831 

'None 


South  Carolina.. 


City  of  Georgetown. 
Georgetown  County 


Whites  Creek.. 


Whites  Creek  Tributary 
Winyah  Bay/Sampit  River 


Winyah  Bay.. 


About  0  9  miie  downstream  of  CSX  railroad 

About  2,600  feet  upstream  of  Highmarket  Street. . 

Within  community 

Along  Whites  Creek  from  corporate  limits  to  CSX 

railroad. 
At   intersection   of   U.S.    Route    17    and    Martin 

Street.. 


'11 

•11 
'11 
'11 

•12 


Modified 


'153 
'186 
'166 

'186 

•176 

'198 
'196 
'204 

'176 
•181 
'188 
'230 
'235 
'236 


•2226 
•2228 


'2231 
'2241 


'2247 
■2255 


•807 

'836 
'819 
'842 
'812 
'822 
'622 
'913 
'822 
'876 
'818 
•847 

'821 
'834 
'823 
'869 
'824 
'836 
•836 
'844 
'849 
'862 
'843 
'848 
'831 
•868 


•11 

•10 

•9 

•9 
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Proposed  Modired  Base  (100- Year)  Flood  Elevations— Continued 


8M. 

City/town/ county 

Source  of  flooding 

Location 

#  Depth  in  feet  above 

ground  'Elevation  in  feet 

(NGVD) 

Existing 

(Modified 

At  intersection  of  Front  Street  and  Meeting  Street.. 
Alona  shoreline  south  of  Samoit  River 

•11 
♦16 

•9 

•14 

Maps  available  for  inspection  at  ttie  City  Hall,  120  North  Fraser  Street,  Georgetown,  South  Carolina 

Serxl  comm«nt8  to  The  Honorable  H.E.  Donoitt  Mayor.  City  of  Georgetown,  City  Hall.  120  North  Fraser  Street,  Georgetown,  South  Carolina 


29442 


South  Carolina.. 


Unincorporated  Areas  of 
Georgetown  County. 


Allston  Creek  Tributary  No.  1 .. 

Allston  Creek  Tributary  No.  2.. 
Atlantic  Ocean 


Bells  Swanip 

Bells  Swamp  Tributary ..._ 

Black  River 

Boser  Swamp 

Canaan  Branch 

Chapel  Creek 

Chapel  Creek  Tributary  No.  1 .. 
Chapel  Creek  Tributary  No.  2 .. 
Chapel  Creek  Tributary  t4o.  3 .. 
Chapel  Creek  Trit>utary  No.  4 .. 
Chapel  Creek  Tributary  No.  5 .. 

Cypress  Creek 

Cypress  Creek  Trftxjtary  No.  1 . 

Cypress  Creek  Tritxitary  No.  2. 

Parsonage  Creek  Trfcutary 

Pennyroyal  Creek 

Port  Creek 

Ports  Creek 

Pennyroyal  Swamp 


Just  upstream  of  U.S.  Business  Route  17  . 


Port  Creek  Tributary . 

Sampit  River 

St.  Paul  Branch 


St.  Pauls  Branch  Tributary  No. 
1. 


St.  Pauls  Branch  Tributary  No. 
2. 


Turkey  Creek.. 
Whites  Creek.. 


About  AJO  mile  upstream  of  U.S.  Route  17  Bypass  . 

Just  upstream  of  U.S.  Business  Route  17 

About  1400  feet  upstream  of  Lee  Street 

Atxxjt  3.7  miles  upstream  along  the  Santee  River 

from  the  confluence  of  ttie  South  Santee  River. 
At  Georgetown  County/Horry  County  boundary 

aiong  coastline. 

At  mouth 

Just  upstream  of  State  Route  249 

At  (iKXith _ „ _ _ 

Just  upstream  of  State  Route  126 

Just  upstream  of  U.S.  Route  701 

Just  downstream  of  State  Route  51 

At  mouth ~ 

Just  downstream  of  State  Route  35 

At  mouth 

Just  downstream  of  State  Route  318 

Just  upstream  of  State  Route  52 

About  2000  feet  upstream  of  U.S.  Route  701 

At  mouth „ 

About  2200  teet  upstream  of  Woodlands  Road 

At  nxxith — _ 

Just  downstream  of  State  Route  180 

At  mouth - 

Just  downstream  of  State  Route  180 

At  nnouth 

About  1000  feet  upstream  of  State  Route  180 

At  mouth _ 

About  eOO  feet  upstream  of  State  Route  ISO 

At  nwuth 

About  1.1  miles  upstream  of  U.S.  Route  701 

At  mouth 

About  2400  feet  upstream  of  confluence  of  con- 

fluerxM  of  Cypress  Creek  Tributary  No.  2:. 

At  flKXJth - 

About  750  feet  upstream  of  State  Route  820 

Just  upstream  of  U.S.  Business  Route  17 

Just  upstream  of  U.S.  Route  17 

At  mouth 

Just  downstream  of  Pennyroyal  Road 

Just  upstream  of  State  Route  36 

At  coritluence  of  Boser  Swamp 

At  mouth 

Just  downstream  of  U.S.  Route  17A 

At  confluence  of  Boser  Swamp 

At>out  2.9  miles  upstream  of  confluence  of  Boser 

Swamp. 

At  mouth 

About  1.33  miles  upstream  of  nrnxith 

At  mouth 

Just  downstream  of  U.S.  Route  17A 

At  mouth 

Just  downstream  of  U.S.  Route  701 

At  mouth 


Just  downstream  of  dam  (about  1400  feet  up- 
stream of  mouth). 

Just  upstream  of  dam  (atxjut  1400  feet  upstream 
of  mouth). 

About  3200  feet  upstream  of  dam  (about  1400 
feet  upstream  of  mouth). 

At  mouth 


Just  downstream  of  State  Route  269 ... 

At  mouth 

Just  downstream  of  Pennyroyal  Road .. 

At  mouth 

Just  downstream  of  old  railroad  grade . 


None 


•11 


None 

•25 

None 

•11 

None 

•21 

None 

•8 

•19 

•23 

None 

•17 

Norte 

•39 

None 

•17 

None 

•31 

None 

•8 

r^one 

•12 

None 

•20 

None 

•22 

None 

•9 

None 

•20 

None 

•8 

None 

•22 

None 

•8 

None 

•11 

None 

•8 

None 

•19 

t4one 

•9 

None 

•20 

None 

•9 

None 

•15 

None 

•13 

None 

•16 

None 

•8 

None 

•12 

None 

•8 

None 

•18 

None 

•9 

None 

•13 

None 

•11 

None 

•19 

None 

•9 

None 

•9 

ftone 

•16 

None 

•20 

None 

•9 

None 

•9 

None 

•20 

None 

•34 

t^ne 

•17 

None 

•40 

•16 

•14 

None 

•9 

None 

•8 

None 

•20 

None 

'8 

None 

•8 

Hone 

•13 

None 

•17 

None 

•8 

None 

•12 

None 

•9 

None 

•9 

•11 

•9 

None 

•17 

1988 
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Proposed  Modified  Base  {100-Year)  Flood  Elevations— Continued 


State 


Crty/town/county 


Source  o(  flooding 


Whites  Creek  Tributary  No.  1.. 

White  Creek  Tributary  No  2 

Whites  Creek  Tritwlary  No.  3... 
Whites  Creek  Tributary  No.  4... 
Whites  Creek  Tributary  No.  5... 
Whites  Creek  Tributary  No.  6... 
Whites  Creek  Tributary  No.  7... 
Winyah  Bay  Tributary 


Location 


At  rDoutti 

About  1800  feel  upstream  of  mouth 

At  moutti 

About  2550  feel  upstream  of  rrrouth 

At  mouth 

AtxNJi  0.95  mile  upstream  of  mouth 

At  mouth 

About  1750  feel  upstream  of  U.S.  Route  17A 

Al  mouth 

About  1850  feet  upstream  of  mouth 

Al  mouth 

About  1.42  miles  upstream  of  mouth 

At  rrwuth 

Atxxjt  2500  feet  upstream  of  mouth 

Just  upstream  of  Belle  Isle  Lake  Concrete  Weir.. 
Just  downstream  of  South  Island  Road 


#  Depth  in  feet  above 

ground  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

•11 

•9 

None 

•13 

•11 

•9 

None 

•12 

•11 

•9 

None 

•18 

•11 

•9 

None 

•17 

•11 

•10 

None 

•18 

•11 

•11 

•11 

•18 

•11 

•17 

•11 

•18 

•14 

•10 

•14 

•12 

Maps  available  for  inspection  at  ttte  Building  Department,  County  Courthouse.  Georgetown,  South  Carolina. 

Send  comments  to  Ttie  Honorable  Dan  L.  Guffey,  County  Administrator,  Georgetown  County,  County  Courthouse,  P.O.  Drawer  1270,  Georgetown.  South  Carolina 
29442. 


South  Caroline.. 


To¥»n  of  Paleys  Islands, 
Georgetown  County. 


Atlantic  Ocean.. 


At  the  intersection  of  Myrtle  Avenue  and  Third 

Street. 
About  800  feet  north  and  1,200  feet  east  of  the 

Intersection  of  the  North  Causeway  and  Myrtle 

Avenue. 


•16 
•19 


Maps  available  for  inspection  at  ttte  Pawleys  Island  Visitor's  Center,  rtorth  Causeway,  Pawleys  Island,  South  Carolina. 

Send  comments  to  The  Horxxable  James  D.  Prince,  Mayor,  Town  of  Pawleys  Island,  P.O.  Box  1818,  Pawleys  Island,  South  Carolina  29585. 


Tennessee. 


City  of  Copperhill,  Polk 
County. 


Ocoee  River . 


About   0.65   mile    downstream    of    Fightingtown 

Creek. 
About  0.62  mile  upstream  of  Fightingtown  Creek ... 


Maps  available  for  inspection  at  the  Qly  Hall,  Copperhill,  Tennessee. 

Send  comments  to  the  Honorable  Sylvan  Greene,  Mayor,  City  of  CoppertnU,  Crty  Hall,  P.O.  Box  640,  Copperhill,  Tennessee  37317. 


None 
None 


•14 
•21 


•1,453 
•1,458 


Texas 

Gartand  City,  Dallas 
County. 

Duck  Creek 

Approximately  9,980  feet  downstream  of  Broad- 
way Boulevard. 
At  upstream  corporate  limits 

•438 

•596 
•443 
•485 
•497 
None 
•573 
•440 

•501 

None 
•481 
•445 
•534 

•492 
•518 

•493 
•510 

*437 

Stream  2C1 

•595 

At  confluer>c6  with  Duck  Creek 

•442 

Stream  2C2 

Downstream  side  of  Tacoma  Drive 

•486 

Al  confluence  with  Duck  Creek 

•496 

Stream  2C6 

Upstream  side  of  Roanoke  Drive       

*563 

At  confluence  with  Duck  Creek 

•572 

Rowlett  Creek 

Approximalely  2,500  feet  downstream  of  Miller 
Road. 

Approximately  3,100  feet  downstream  of  Black- 
bum  Road. 

At  downstream  corporate  limits 

*441 

Stream  2D1 

•502 
•440 

Mills  Branch 

Upstream  side  of  Centerville  Road 

•482 

At  confluerH:e  with  Rowtetl  Creek 

•448 

Stream  2D5 

Downstream  side  of  Atchison- Topeka  and  Santa 

Fe  Railroad. 
At  confluence  with  Rowlett  Creek 

•535 
•494 

''•.'  ■ 

Stream  2D6 

Approximately  100  feet  upstream  of  North  Star 

Road. 
At  confluence  with  Stream  2D5 

•517 
•494 

Upstream  side  of  North  Star  Road 

•511 

UMI 
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Proposed  Modified  Base  (100-Year)  Flood  Elevations— Continued 


State 


City/town/county 


Source  of  flooding 


Location 


#  Depth  in  feet  above 

ground  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Spring  Creek.. 
Stream  215.5.. 


Approximately  1 ,000  feet  downstream  of  Naaman 

School  Road. 
Approximately  200  feet   downstream   of   Spnng 

Creek  Parkway. 
At  upstream  corporate  limits 


•489 
•f^ne 
*None 


•490 
•537 
•556 


Maps  available  for  inspection  at  the  City  Hall,  Garland,  Texas. 

Send  comments  to  the  Honorable  Bill  Tomlinson,  Mayor  of  the  Ofy  of  Garland,  Dallas  County,  P.O.  Box  469002,  Garland,  Texas  75046. 


Vermont.. 


Royalton,  Town, 
Windsor  County. 


White  River., 


First  Branch  White  River.. 


Second  Branch  At  confluence 
with  White  River. 


At  downstream  corporate  limits  Wirxfsor  County . 

At  upstream  corporate  limits 

At  confluence  with  White  River 

At  corporate  limits 

•507 

At  upstream  corporate  limits 


•457 

•476 
•535 
•516 
•506 

•530 


•457 

•475 
•532 
•511 


•528 


Maps  available  for  inspection  at  the  Town  Clerk's  Office,  South  Royalton,  Vermont. 

Send  comments  to  the  Honorable  David  Lyman,  Chairman  of  the  Town  of  Royalton  Board  of  Selectmen,  Windsor  County.  P.O.  Box  680.  South  Royalton,  Vermont 
05068. 


Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
Administration. 

Issued:  August  10, 1988. 
[FR  Doc.  8&-18579  Filed  8-16-88;  8:45  am) 
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Notices 


Federal   Register 

Vol.  53,  No.  159 
Wednesday,  August  17,  1988 


This  section   of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  njles  ttiat  are  applicable  to  the 
pubNc.  Notices  of  hearings  and 
investigations,  committee  meetings,  agerrcy 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Working  Group  on  Model  Rules;  Public 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463], 
notice  is  hereby  given  of  a  meeting  of 
the  Working  Group  on  Model  Rules  of 
the  Administrative  Conference  of  the 
United  States,  to  be  held  at  12  noon  on 
Friday,  September  9, 1988,  at  the  offlces 
of  the  Administrative  Conference  of  the 
United  States,  Suite  500,  2120  L  Street, 
NW..  Washington.  DC. 

The  Working  Group  will  meet  as  part 
of  an  ongoing  effort  to  develop  model 
rules  of  practice  and  procedure  which 
can  be  used  by  federal  agencies  in 
formal  adjudications. 

For  further  information  concerning 
this  meeting,  contact  Gary  ].  Edles,  Legal 
Counsel,  Administrative  Conference  of 
the  United  States,  2120  L  Street,  NW., 
Washington,  DC.  (Telephone:  202-254- 
7020). 

Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  Office  of  the  Chairman 
at  least  one  day  in  advance.  Any 
member  of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request. 
Jeffrey  S.  Lubbers, 
Research  Director. 
August  10, 1988. 

[FR  Doc.  88-18565  Filed  8-16-88;  8:45  am] 

BILLING  CODE  6110-01-M 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Agriculture  Biotechnology  Research 
Advisory  Committee  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October 


1972  (Pub.  L.  92-463.  86  Stat.  770-776). 
the  U.S.  Department  of  Agriculture 
(USDA),  Science  and  Education, 
announces  the  following  advisory 
committee  meeting: 

Name:  Agriculture  Biotechnology  Research 
Advisory  Committee. 

Date:  September  22-23, 1988. 

Time:  9:00  a.m.  to  approximately  5:00  p.m. 
on  September  22,  9:00  a.m.  to  approximately 
3:00  p.m.  on  September  23. 

Place:  Room  104-A,  the  "Williamsburg 
Room",  USDA  Administration  Building,  14th 
and  Independence  Avenue  SW..  Washington, 
DC. 

Type  of  Meeting:  This  meeting  is  open  to 
the  public.  Persons  may  participate  in  the 
meeting  as  time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  To  review  matters  pertaining  to 
agricultural  biotechnology  research  and  to 
develop  advice  for  the  Secretary  through  the 
Assistance  Secretary  for  Science  and 
Education  with  respect  to  policies,  programs, 
operations  and  activities  associated  with  the 
conduct  of  agricultural  biotechnology 
research.  The  major  items  to  be  considered  at 
this  meeting  are  the  development  of 
guidelines  for  biotechnology  research  in 
agriculture  and  a  field  handbook  for 
agricultural  researchers  using  materials  and 
methods  of  biotechnology. 

Contact  Person:  Dr.  Alvin  L  Young, 
Executive  Secretary,  Agriculture 
Biotechnology  Research  Advisory  Committee, 
U.S.  Department  of  Agriculture,  Office  of 
Agricultural  Biotechnology,  Room  321-A, 
Administration  Building,  14th  and 
Independence  Avenue  SW.,  Washington.  DC, 
20250.  Telephone  (202)  447-9165. 

Done  at  Washington,  DC,  this  8th  day  of 
August  1988. 
Robert  W.  Long, 

Deputy  Assistant  Secretary,  Science  and 
Education. 
[FR  Doc.  88-18655  Filed  8-16-88:  8:45  am] 

BILUNG  CODE  3410-22-M 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

August  12, 1988. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 


(1)  Agency  proposing  the  information 
collection;  (2)  title  of  the  information 
collection;  (3)  form  number(s),  if 
applicable;  (4)  how  often  the  information 
is  requested;  (5)  who  will  be  required  or 
asked  to  report;  (6)  an  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
the  total  nimiber  of  hours  needed  to 
provide  the  information;  (8)  an 
indication  of  whether  section  3504(h)  of 
Pub.  L.  96-511  applies;  (9)  name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Agricultural  Marketing  Service 
California  Pears,  Plums,  and  Peaches, 

Marketing  Order  No.  917 
No  agency  report  forms 
Recordkeeping;  On  Occasion; 

Monthly;  Semi-annually 
Farms;  Businesses  or  other  for-profit; 

Small  business  or  organizations; 
3,562  responses;  2,826  hours;  not 

applicable  under  3504(h) 
Virginia  M.  Olson  (202)  447-5057 
Donald  E.  Hulcher, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  88-18593  Filed  8-16-88:  8:45  am] 

BILLING  CODE  3410-01-M 


Cooperative  State  Research  Service 
Committee  of  Nine;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October  8, 
1972,  (Pub.  L.  92-463,  86  Stat.  770-776), 
the  Cooperative  State  Research  Service 
announces  the  following  meeting: 
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Nome:  Committee  of  Nine. 

Date  and  Time:  September  13-14, 1988 — 
September  15, 1988,  8:30  a.m -5:00  p.m.— 8:30 
a.m.-12:00  noon 

Place:  1021  East  Bandanna  Boulevard,  St. 
Paul,  Minnesota  (Bandanna  Squire). 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  listed  below. 

Purpose:  To  evaluate  and  recommend 
proposals  for  cooperative  research  on 
problems  that  concern  agriculture  in  two  or 
more  States,  and  to  make  recommendations 
for  allocation  of  regional  research  funds 
appropriated  by  Congress  under  the  Hatch 
Act  for  research  at  the  State  agricultural 
experiment  stations. 

Contact  Person  for  Agenda  and  More 
Information:  Dr.  John  A.  Naegele,  Executive 
Secretary,  U.  S.  Department  of  Agriculture, 
Cooperative,  State  Research  Service,  Room 
328,  Aerospace,  Building,  Washington,  DC 
20251-2200.  Telephone:  202-447-4587. 

Done  at  Washington,  DC.  this  8th  day  of 
August,  1988. 
John  Patrick  Joidan, 

Administrator,  Cooperative  State  Research 
Service. 

[FR  Doc.  88-18656  Filed  8-16-88;  8:45  am] 

BILLrNQ  CODE  3410-22-4I 


Farmers  Home  Administration 

Farmers  Home  Administration 
Programs  and  Activities  Covered 
Under  Executive  Order  12372 

agency:  Farmers  Home  Administration, 
USDA. 


action:  Notice. 


SUMMARY:  The  purpose  of  this  Notice  is 
to  inform  State  and  local  governments 
and  other  interested  persons  of  USDA 
programs  and  activities  included  within 
the  scope  of  Executive  Order  (E.O.) 
12372,  "Intergovernmental  Review  of 
Federal  Programs."  A  full  understanding 
of  the  requirements  of  the  Order  may  be 
gained  by  referring  to  the  final  rules 
published  in  7  CFR  3015,  Subpart  V.  at 
48  FR  29100.  dated  June  24. 1983. 

date:  August  17, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Warren  Clayman.  Environmental 
Protection  Specialist.  Program  Support 
Staff,  FmHA,  Room  5302-South  Building, 
Washington.  DC  20250  (Telephone  202- 
382-9656). 

SUPPLEMENTARY  INFORMATION:  The 

programs  listed  below  by  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
number  are  being  included  for  coverage 
under  E.O.  12372. 


Fanners  Home  Administration 

10.424    Industrial  Development  Grants 

This  program  was  previously  included 
in  the  CFDA  under  this  same  number.  It 
was  deleted  from  the  catalog  in  June 
1982  due  to  an  expiration  of  its  budget 
authority.  Consequently,  it  was  deleted 
from  the  list  of  programs  subject  to  the 
Executive  Order  in  a  Federal  Register 
(FR)  notice  on  January  9, 1985  (50  FR 
1040). 

The  program  is  now  being  reinstated 
and  it  will  appear  in  the  June  1988  basic 
edition  of  the  CFDA.  Additionally, 
through  publication  of  this  FR  notice,  it 
will  again  become  eligible  for  review 
under  the  Intergovernmental  Review 
Process.  States  interested  in  reviewing 
this  program  may  add  it  to  their  list  of 
USDA  programs  eligible  for  review 
under  the  Executive  Order. 

10.437  Rural  Development  Loan  Fund 

The  Rural  Development  Loan  Fund 
(RDLF)  is  a  loan  program  designed  to 
assist  in  the  establishment  and 
development  of  businesses  in  nu^l 
areas. 

The  RDLP  program  provides  for  loans 
to  private  and  public  nonprofit 
organizations  referred  to  as 
intermediaries.  These  intermediaries 
then  relend  these  funds  to  quahfying 
applicants  known  as  the  ultimate 
recipient. 

This  program  was  originally 
administered  by  the  Department  of 
Health  and  Human  Services  (HHS) 
xmder  Catalog  of  Federal  Domestic 
Assistance  Number  13.664.  Some  of  the 
funds  that  were  loaned  to 
intermediaries,  before  the  transfer  to 
USDA.  have  not  as  yet  been  loaned  to 
ultimate  recipients. 

All  of  these  loans,  including  those 
from  intermediaries  to  ultimate 
recipients,  will  be  subject  to  review 
under  E.O.  12372. 

10.438  Intermediary  Relending 
Program 

The  Intermediary  Relending  Program 
(IRP)  is  a  new  program  authorized  by 
Congressional  action.  It  provides  for 
loans  from  FmHA  to  private  or  public 
nonprofit  organizations  which  are  called 
intermediaries.  Loans  to  any  one 
intermediary  may  not  exceed  $3,000,000. 
The  intermediaries  will  use  the  funds  to 
help  establish  revolving  loan  funds.  The 
intermediaries  will  then  provide  loans  in 
rural  areas  for  business  and  community 
development  projects.  The  entities  that 
receive  loans  from  intermediaries  are 
called  ultimate  recipients. 

Loans  to  intermediaries  under  this 
program  are  subject  to  Executive  Order 
12372  and  eligible  for  inclusion  in  the 


Intergovernmental  Review  Process. 
Loans  from  intermediaries  to  ultimate 
recipients,  using  funds  the  intermediary 
received  from  FmHA,  are  also  subject  to 
Executive  Order  12372  and  the 
Intergovernmental  Review  Process. 

Date:  July  20, 1988. 

Neal  Sox  Johnson. 

Acting  Administrator  Farmers  Home 
Administration. 

[FR  Doc.  88-18594  Filed  8-16-88;  8:45  amj 

nUJNG  COOE  a410-07-M 


COMiMiSSiON  ON  CiVIL  RIGHTS 

Hawaii  Advisory  Committee;  Agenda 
and  Notice  of  Pubiic  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Hawaii  Advisory 
Committee  to  the  Commission  will 
convene  at  1:00  p.m.  and  adjourn  at  5:00 
p.m.,  on  September  6, 1988  at  the  Uikai 
Hotel,  1777  Ala  Moana  Boulevard, 
Waikiki  Suite.  Honolulu.  Hawaii  96815. 
The  purpose  of  the  meeting  is  to  obtain 
information  on  the  status  of  the 
implementation  of  the  Hawaiian  Homes 
Commission  Act. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Andre  S. 
Tatibouet,  or  Philip  Montez,  Director  of 
the  Western  Regional  Division  (213) 
894-3437,  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  August  9. 1988. 
Susan  ].  Prado. 
Acting  Staff  Director 
[FR  Doc.  88-18566  Filed  8-16-88;  8:45  am) 

BILUNG  CODE  633S-01-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

The  MCTL  implementation  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  MCTL 
Implementation  Technical  Advisory 
Committee  will  be  held  September  8. 
1988,  9:30  a.m.,  Herbert  C.  Hoover 
Building,  Room  4830, 14th  Street  and 
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Constitution  Avenue,  NW.,  Washington, 
DC.  The  Committee  advises  and  assists 
the  Office  of  Technology  and  Policy 
Analysis  in  the  implementation  of  the 
Military  Critical  Technologies  List 
(MCTL)  into  the  Export  Administration 
Regulations  and  provides  for  continuing 
review  to  update  the  Regulations  as 
needed. 
Agenda:  Open  Session 

1.  Opening  Remarks  by  the  Chainnan. 

2.  Introduction  of  Members  &  Public 
Attendees. 

3.  Introduction  of  Invited  Guests. 

4.  Presentation  of  Papers  or  Comments 
by  the  Public. 

5.  Consideration  of  Ad  Hoc  Group's 
Recommendations  to  the  MCTL 
Technical  Advisory  Committee  Rgarding 
Role  of  the  TACs  in  the  List  Review 
Process. 

6.  Review  of  Proposed  Changes  in 
Technical  Data  Regulations. 

7.  Review  of  Proposed  Changes  to 
Executive  Order  12356. 

Executive  Session: 

8.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  section  10(dj  of  the  Federal 
Advisory  Committee  Act,  as  amended 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  sections  10(a](l]  and  (a](3],  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC.  For  further 
information  or  copies  of  the  minutes 
contact  Ruth  D.  Fitts,  202-377-2583. 


Dated:  August  12, 1968. 
Betty  A.  Feirell, 

Acting  Director.  Technical  Support  Staff. 
Office  of  Technology  and  Policy  Analysis. 
[PR  Doc.  86-18610  Filed  8-16-88:  8:45  am] 
BiLUNO  coK  ssta^rr-M 


International  Trade  Administration 
Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  application  for  an 
amendment  to  an  export  trade 
certiflcate  of  review. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  amendment  to  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
certificate  should  be  amended. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  E.  Stiner,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  Federal 
and  State  antitrust  laws  for  the  export 
conduct  specified  in  the  certiHcate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be 
amended.  An  original  and  five  (5)  copies 
should  be  submitted  not  later  than  20 
days  after  the  date  of  this  notice  to: 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  Room  5618,  Wasington,  DC 
20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 


of  Review,  application  number  86- 
AOOll." 

OETCA  has  received  the  following 
application  for  an  amendment  to  Export 
Trade  Certificate  of  review  #86-00011, 
issued  on  June  30, 1987  (52  FR  25622,  July 
8. 1987). 
Applicant:  Millers'  National  Federation 

(MNF),  600  Maryland  Avenue,  SW  , 

Suite  305  West,  Washington,  DC 

20024. 
Contact:  Roy  M.  Henwood,  Jr., 

President,  telephone:  (202)  484-2200. 
Application:  #88-A0011. 
Date  Deemed  Submitted:  August  2. 1988. 

Summary  of  the  Application 

Millers'  National  Federation  seeks  to 
amend  its  certificate  by  making  the 
following  changes  with  respect  to  the 
parties  named  as  "Members"  within  the 
meaning  of  15  CFR  325.2(1): 

1.  Delete  International  Multifoods 
Corporation  of  Minneapolis,  Minnesota 
as  a  "Member." 

2.  Add  Dixie  Portland  Flour  Mills,  Inc. 
of  Memphis,  Tennessee  as  a  "Member." 

Under  the  proposed  amendment, 
"Members"  would  include  (in  addition 
to  the  applicant):  Roy  M.  Henwood, 
President  of  MNF;  Paul  B.  Green, 
Consultant  to  MNF;  and  members  of  the 
Foreign  Agricultural  Policy  Committee 
of  MNF  to  the  extent  that  they  represent 
MNF  as  members  of  the  committee 
(Cereal  Food  Processors,  Inc.;  ADM 
Milling  Company;  Bartlett  Milling 
Company;  ConAgra/Peavey;  Dixie 
Portland  Flour  Mills,  Inc.;  The  Pillsbury 
Company;  and  Cargill,  Inc.). 

Date:  August  12, 1988. 
George  Muller, 

Acting  Director,  Office  of  Export  Trading 

Company  Affairs. 

[FR  Doc.  88-18609  Filed  8-16-88;  8:45  am) 

BILUNG  CODE  3SI0-OR-II 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  Texas  A&M 
University  et  at.  ^ 

Pursuant  to  section  6(c)  oyhe 
Educational  Scientific  and  Cultural 
Materials  Importation  Act  of  1966 
(Public  Law  89-651;  80  Stat.  897;  15  CFR 
301),  we  invite  comments  on  the 
question  on  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with 
§§  301.5(a)(3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
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DC  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  1523.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  NW..  Washington.  DC. 

Docket  Number  86-051R.  Applicant: 
Texas  A  A  M  University.  Department  of 
Chemistry.  College  Station.  TX  77843- 
3255.  Instrument-  Fluorescence  Lifetime 
Spectrometer.  Manufacturer:  Edinburgh 
Instnunents.  Ltd..  United  Kingdom. 
Original  notice  of  this  resubmitted 
application  was  pubUshed  in  the  Federal 
Re^ster  of  January  22. 1988. 

Docket  Number  88-lllR.  Applicant: 
National  Aeronatics  and  Space 
Administration.  Langley  Research 
Center.  Building  IIBSA.  Room  103. 
Hampton,  VA.  2366&-5225.  Instrument: 
FT-IR  Spectrophotometer. 
Manufacturer  BOMEM.  Inc..  Canada. 
Original  notice  of  this  resubmitted 
application  was  published  in  the  Federal 
Register  of  April  27, 1988. 

Docket  Number  88-231.  Applicant: 
University  of  Kentucky.  Markey  Cancer 
Center.  800  Rose  Street.  Lexington.  KY 
40538-0084.  Instrument:  Scanning 
Electron  Microscope.  Model  S-900. 
Manufacturer  Hitachi  Scientific.  Japan. 
Intended  use:  The  instrument  will  be 
used  to  exaaiine  biological  samples  to 
determine  surface  character  and 
material  content.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  the  course  Introduction  to 
Electron  Microscopy.  Application 
Received  by  Commissioner  of  Customs: 
July  20. 1988. 

Docket  Number  88-232  Applicant: 
University  of  Kentucky.  Markey  Cancer 
Center.  800  Rose  Street.  Lexington.  KY 
40536-0084.  Instrument:  Electron 
Microscope.  Model  H-7000. 
Manufacturer  Hitachi  Scientific,  Japan. 
Intended  use:  The  instrument  will  be 
used  to  examine  biological  samples  to 
determine  surface  character  and 
material  content.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  the  course  Introduction  to 
Electron  Microscopy.  Application 
received  by  Commissioner  of  Customs: 
July  20, 1988. 

Docket  Number:  88-233.  Applicant: 
Carnegie  Mellon  University,  5000  Forbes 
Avenue,  Pittsbui^,  PA  15213. 
Instrument:  Electron  Microscope,  Model 
HB501.  Manufacturer:  VG  Microscopes, 
Ltd.,  United  Kingdom.  Intended  use:  The 
instrument  will  be  used  for 
investigations  of  a  large  variety  of 
specimens  ranging  from  fine  magnetic 
particles  used  in  magnetic  recording  to 
thin  films  of  magnetic  material  grown  by 
molecular  beam  epitaxy.  These 
investigations  will  be  conducted  to 
obtain  a  fimdamental  understanding  of 
the  magnetization  of  submicrometer 


specimens  near  surfaces.  Application 
received  by  Commissioner  of  Customs: 
July  22. 1988. 

Docket  Number  88-234.  Applicant: 
University  of  Kentucky,  Department  of 
Anatomy  and  Neurobiology,  MS209 
Medical  Center,  800  Rose  Street, 
Lexington,  KY  40536-0084.  Instrument: 
Scanning  Electron  Microscope,  Model  S- 
2300-1.  Manufacturer  Hitachi  Scientific. 
Japan.  Intended  use:  The  instrument  will 
be  used  for  studies  of  animal  and  human 
biological  tissue  that  are  under 
investigation  in  the  determination  of 
human  disease  related  processes.  The 
experiments  are  centered  around  the 
morphological  basis  for  functional 
phenomena.  The  overall  objectives  of 
these  studies  are  to  determine  the 
normal  biological  processes  of  the  body 
that  are  involved  in  the  cardiovascular. 
reS^piratory.  reproductive  and  neural 
systems.  An  understanding  of  the 
mechanisms  for  these  processes  will 
enable  fellow  scientists  to  discover  new 
treatments  for  many  disease  processes 
such  as  Alzheimer's,  hypertension, 
sudden  infant  death  syndrome  and 
infertility.  In  addition,  the  instrument 
will  be  used  in  the  course  Anatomy  662 
Ultrastructural  Anatomy  to  acquaint  the 
student  with  the  theory  and  techniques 
of  electron  microscopy.  Application 
received  by  Commissioner  of  Customs: 
July  25. 1988. 

Docket  Number  88-235.  Applicant: 
University  of  Pennsylvania,  School  of 
Medicine,  Department  of  Anatomy,  37th 
and  Hamilton  Walk,  Philadelphia,  PA 
19104-6058.  Instrument:  Electron 
Microscope.  Model  JEM-1200/EX/SEG/ 
DP/DP.  Manufacturer  JEOL.  Ltd..  Japan. 
Intended  use:  The  instnunent  will  be 
used  to  study  the  ultrastructure  of 
biological  tissues,  mainly  the 
mammalian  eye  and  brain.  The 
objective  of  the  studies  is  to  determine 
the  wiring  of  the  neural  circuits  in  order 
to  relate  these  to  neural  function, 
particularly  human  vision.  The 
instrument  will  also  be  used  on  a  one-to- 
one  basis  in  the  training  of  medical, 
graduate  students,  residents  and 
fellows,  ^application  received  by 
Commissioner  of  Customs:  July  25, 1988. 

Docket  number  88-236.  Applicant: 
Baylor  College  of  Medicine,  Department 
of  Biochemistry,  One  Baylor  Plaza, 
Houston,  TX  77030.  Instrument:  Electron 
Microscope,  Model  JEM-1200EX/SEG/ 
DP/DP.  Manufacturer  JEOL.  Ltd. 
Intended  use:  The  instnunent  will  be 
used  for  studies  of  the  following 
materials: 

DNA  from  bacteriophage, 
DNA  helix  destabilizing  protein  from  T4 
bacteriophage. 


DNA  heUx  destabilizing  protein  from  E. 

coli, 
RecA  protein  from  E.  coli, 
Crotoxin  complex  protein  from 

rattlesnake  venom. 
Tetanus  toxin  from  bacterial  cells. 
Rotavirus. 

High  resolution  images  and  diffraction 
patterns  will  be  recorded  from  these 
protein  molecules  at  different  tilt  angles 
with  the  electron  microscope.  In 
addition,  the  instrument  will  be  used  on 
a  one-to-one  basis  in  the  training  of 
medical,  graduate  students  and 
residents.  Application  received  by 
Commissioner  of  Customs:  July  26, 1988. 

Docket  Number  88-237.  Applicant: 
Arizona  State  University,  Tempe,  AZ 
85287.  Instrument:  Optical  Microscope 
Stage  System.  Manufacturer:  Autoscan 
Systems  Pty.  Ltd.,  Australia.  Intended 
use:  The  instrument  will  be  used  for  the 
study  of  fission-tracks  in  natural 
minerals  and  glasses  to  determine  the 
uplift  history  of  mountain  ranges 
through  the  fission-bract  dating  of 
apatite.  Application  received  by 
Commissioner  of  Customs:  July  26, 1988. 

Docket  Number  88-240.  Applicant: 
Research  Foundation,  State  University 
of  New  York.  Stony  Brook.  NY  11794. 
Instrument:  Micromanipulator. 
Manufacturer  Narashige,  Japan. 
Intended  uae:  The  instrument  will  be 
used  for  studying  the  physiology  of 
muscle  contraction  in  order  to 
understand  how  muscle  contracts  from  a 
molecular  standpoint.  Application 
received  by  Commissioner  of  Customs: 
July  27, 1988. 
Frank  W.  Cieel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-18844  Filed  8-16-«8;  8:45  araj 

BIUJNG  CODE  3SnMS-M 


Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Accessory;  Texas 
A&M  Research  Foundation 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  Number.  88-186.  Applicant 
Texas  A&M  Research  Foundation, 
College  Station,  TX  77843.  Instrument 
Spectrascan  Accessory,  MG-3000. 
Manufacturer.  Hi-Tech  Scientific. 
United  Kingdom.  Intended  use:  See 
notice  at  53  FR  20153,  June  2. 1988. 

Comments:  None  received. 
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Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  This  is  a  compatible 
accessory  for  an  instrument  previously 
imported  for  the  use  of  the  applicant. 
The  instrument  and  accessory  were 
made  by  the  same  manufacturer.  The 
National  Institutes  of  Health  advises  in 
its  memorandum  dated  July  21. 1988  that 
the  accessory  is  pertinent  to  the 
intended  uses  and  that  it  knows  of  no 
comparable  domestic  accessory. 

We  know  of  no  domestic  accessory 
which  can  be  readily  adapted  to  the 
instrument. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-18645  Filed  8-16-88;  8:45  am) 

MUJNO  CODE  3510-OS-4I 


Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument; 
University  of  Massachusetts,  Amherst 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Public  Law  89- 
651.  80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW.,  Washington, 
D.C. 

Docket  number:  88-191.  Applicant: 
University  of  Massachusetts.  Amherst. 
MA  01003.  Instrument:  NMR 
Spectrometer.  Model  MSL-300. 
Manufacturer  Bruker  Instruments,  Inc.. 
West  German.  Intended  use:  See  notice 
at  53  FR  19983.  June  1, 1988. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  was  being 
manufactured  in  the  United  States  at  the 
time  the  instrument  was  ordered  (June 
23, 1987). 

Reasons:  The  foreign  instrument 
provides  a  microimaging  and  cross 
polarization  raagic  angle  spinning  with 
high  power  multiple  pulse  decoupling 
capability.  The  capability  is  pertinent  to 
the  applicant's  intended  purpose  and  we 
know  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientiHc  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use  being 


manufactured  at  the  time  the  foreign 
instrument  was  ordered. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff 
(FR  Doc.  88-18646  Filed  8-16-88;  8:45  am] 

BILUNG  COOE  3510-OS-M 

National  Bureau  of  Standards 

Appointment  of  IMembers  to  General 
Performance  Review  Board 

In  a  notice  published  in  the  Federal 
Register  on  April  22. 1988.  (53  FR  13309). 
the  National  Bureau  of  Standards  (NBS) 
announced  the  membership,  terms,  and 
purpose  of  the  General  Performance 
Review  Board  (GPRB). 

This  notice  announces  the  following 
changes  in  the  membership  of  the  GPRB: 

Dr.  James  E.  Hill.  Chief.  Building 
Environment  Division,  National 
Engineering  Laboratory,  replaces  Dr. 
Karl  G.  Kessler  as  Chair,  GPRB.  Dr. 
Hill's  appointment  will  run  until 
December  31. 1989. 

Dr.  Alvin  H.  Sher,  Assistant  Director 
for  Management  Information 
Technology.  National  Engineering 
Laboratory,  replaces  Dr.  James  E.  Hill  as 
a  member  of  the  GPRB.  Dr.  Sher's 
appointment  will  run  until  December  31. 
1989. 

Mr.  Allen  L.  Hankinson,  Chief. 
Systems  and  Software  Technology 
Division.  Institute  for  Computer 
Sciences  and  Technology,  replaces  Ms. 
Helen  M.  Wood.  Mr.  Hankinson's 
appointment  will  run  until  December  31, 
1989. 

Persons  desiring  any  further 
information  about  the  GPRB  or  its 
membership  may  contact  Mrs.  Elizabeth 
W.  Stroud,  Chief,  Personnel  Divison, 
National  Bureau  of  Standards, 
Gaithersburg,  Maryland,  20899, 
telephone  (301)  975-3000. 

Date:  August  11. 1988. 
Ernest  Ambler, 
Director. 
[FR  Doc.  88-185P2  Filed  8-16-88;  8:45  am] 

BILLING  CODE  3S10-13-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Updating  Prevailing  Charges 

agency:  Office  of  the  Secretary,  DOD. 

ACTION:  Notice  of  intent  to  defer  update 
of  CHAMPUS  prevailing  charge  levels 
for  professional  services. 


summary:  The  Director  of  the  Office  of 
CHAMPUS  intends  to  defer  the  update 
of  CHAMPUS  prevailing  charge  levels 
for  professional  services  effective 
October  1. 1988.  This  will  have  the  effect 
of  maintaining  the  prevailing  charge 
levels  in  effect  for  Fiscal  Year  1988. 
which  ends  on  September  30, 1988.  This 
action  will  be  taken  only  if  the  Medicare 
Economic  Index  (MEI)  is  not  in  place 
effective  October  1, 1988  as  a  limit  on 
growth  in  CHAMPUS  prevailing 
charges.  The  deferral  of  the  update  will 
last  for  twelve  months,  or  until  the  MEI 
becomes  effective  as  a  limit  on  growth 
in  prevailing  charges,  whichever  comes 
first. 

This  notice  is  published  in  accordance 
with  32  CFR  199.14(f)(l)(i)(B)(2). 
DATES:  Written  comments  must  be 
received  on  or  before  September  16. 
1988.  Effective  date  for  the  intended 
action  would  be  October  1. 1988. 
ADDRESS:  Send  comments  to  Office  of 
the  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(OCHAMPUS),  Office  of  Program 
Development,  Aurora.  CO  80045-6900. 

For  copies  of  the  Federal  Register 
containing  this  notice,  contact  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington,  DC  20402,  (202)  783-3238. 

The  charge  for  the  Federal  Register  is 
$1.50  for  each  issue  or  for  each  group  of 
pages  as  actually  bound,  payable  by 
check  or  money  order  to  the 
Superintendent  of  Documents. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Gallegos,  Chief,  Office  of 
Program  Development,  OCHAMPUS, 
telephone  (303)  361-3005. 

To  obtain  copies  of  this  document,  see 
the  "Address"  section  above. 
SUPPLEMENTARY  INFORMATION:  The 
Director  of  the  Office  of  CHAMPUS 
intends  to  defer  the  update  of 
CHAMPUS  prevailing  charge  levels  for 
professional  services  effective  October 
1, 1988.  This  will  have  the  effect  of 
maintaining  the  prevailing  charge  levels 
in  effect  for  Fiscal  Year  1988,  which 
ends  on  September  30. 1988. 

There  are  several  reasons  for 
implementing  a  deferral  of  the  update  of 
CHAMPUS  prevailing  charges  for 
professional  services.  First,  CHAMPUS 
costs  have  been  rising  at  an  alarming 
rate,  resulting  in  Congressional  calls  for 
Department  of  Defense  action  to  restrain 
costs.  From  fiscal  year  1984  to  1987 
CHAMPUS  costs  grew  by  over  70 
percent,  from  $1.2  billion  to  over  $2.1 
billion.  The  professional  services 
component  has  been  growing  faster  than 
CHAMPUS  as  a  whole,  increasing  by 
nearly  90  percent  from  1984  to  1987.  This 
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year  professional  services  will  account 
for  about  $1  billion.  DoD  has  taken  a 
series  of  steps  to  gain  some  control  over 
components  of  the  CHAMPUS  budget, 
most  notably  including  the 
establishment  of  a  Diagnosis  Related 
Group  (DRG]-based  payment  system 
and  other  payment  method  reforms 
affecting  certain  categories  on 
institutional  charges.  To  date,  however, 
CHAMPUS  has  not  yet  implemented 
needed  cost  saving  measures  relating  to 
professional  fees. 

Second,  because  CHAMPUS 
continues  to  pay  for  most  professional 
fees  on  the  basis  of  the  physician's  or 
other  provider's  billed  charges, 
CHAMPUS  allowable  amounts  are 
higher  than  necessary  to  assure  fair 
payment  to  providers  and  broad  access 
to  care  for  beneficiaries.  Part  of  the 
reasons  for  this  is  that  CHAMPUS  has 
not  yet  adopted  some  of  the  cost 
containment  measurs  that  have  become 
popular  with  public  and  private  payors. 
For  example,  beginning  in  1974  under  an 
Act  of  Congress,  the  Medicare  program 
began  restraining  the  rate  of  growth  in 
professional  fees  by  limiting  increases  to 
amounts  justified  by  documented 
changes  in  physician  office  practice 
costs  and  general  wage  levels,  these 
things  being  measured  by  the  Medicare 
Economic  Index  (MEI).  As  an  indication 
of  the  generosity  of  current  CHAMPUS 
allowable  relative  to  other  payers,  the 
CHAMPUS  cost  per  professional  visit 
grew  by  about  31  percent  from  1984  to 
1987,  while  the  MEI  grew  by  only  7.5 
percent.  Thus,  it  is  most  hkely  that  the 
FY  1988  CHAMPUS  physician  payment 
levels  (to  be  carried  over  in  FY  1989) 
generally  exceed  those  Medicare  will  be 
paying  in  FY  1989. 

The  third  reason  for  implementing  a 
deferral  of  allowable  charge  updates  is 
that  this  can  be  accomplished  without 
hardship  to  CHAMPUS  beneficiaries. 
Under  current  procedures,  the  vast 
majority  of  all  physicians'  charges  are 
paid  exactly  as  billed.  Because  of  this, 
there  is  almost  no  amount  disallowed 
and  almost  no  balance  billing  of  the 
beneficiary.  In  total,  about  93  percent  of 
the  total  amount  charged  by  physicians 
is  allowed  by  CHAMPUS.  Less  than  four 
percent  of  all  dollars  shovtm  in  billed 
charges  are  subject  to  balance  billing. 
Because  CHAMPUS  payment  rates  are 
now  so  high,  there  is  room  for  modest 
constraint  without  risk  of  a  significant 
drop  in  assignment  rates  or  an  increase 
in  balance  billing. 

For  these  three  primary  reasons,  the 
Director  of  CHAMPUS,  with  the 
approval  of  the  Assistant  Secretary  of 
Defense  for  Health  Affairs,  proposes  to 
defer  any  allowable  charge  update  for 


fiscal  year  1989.  This  proposal,  hoviever, 
is  subject  to  change  depending  upon 
final  Congressional  action  on  the 
pending  Defense  Appropriations  Act  for 
Fiscal  Year  1989.  Congress  is 
considering  including  in  the  Act  a 
provision  incorporating  into  CHAMPUS 
the  MEI.  This  would  limit  growth  in 
prevailing  charges  to  the  MEI  amount. 

If  the  MEI  provision  is  enacted  to  be 
effective  October  1, 1988,  the  deferral 
contemplated  in  this  notice  will  not  be 
undertaken.  Absent  adoption  of  the  MEI 
prior  to  October  1,  the  intent  is  that  the 
deferral  will  last  for  twelve  months  (or 
until  the  MEI  provision  might  be 
adopted  and  become  effective, 
whichever  comes  first). 

To  recap,  the  Department  intends  to 
defer  the  update  of  CHAMPUS 
prevailing  charge  levels  for  professional 
services  effective  October  1, 1988.  This 
will  have  the  effect  of  maintaining  the 
prevailing  charge  levels  in  effect  for 
Fiscal  Year  1988,  which  ends  on 
September  30, 1988.  This  notice  is 
published  to  solicit  public  comment  on 
this  planned  action.  In  accordance  with 
32  CFR  199.14(f){l)(i)(B)(2),  a  final  notice 
will  be  published  prior  to 
implementation  of  the  action. 
Linda  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  88-18604  Filed  8-16-88;  8:45  am] 

BILLING  CODE  3810-01-M 


Department  of  ttie  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10a(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  8-9  September  1988. 

Time:  0800  to  1730  hours  each  day. 

Place:  General  Dynamics,  Pomona,  CA. 

Agenda:  The  Army  Science  Board 
Independent  Assessment  Panel  (STINGER 
Missile)  will  meet  to  review  eight  taskers  that 
were  identifed  at  the  previous  30  June-1  July 
1988  meeting.  Discussions  will  include 
providing  answers  to  RMP  missile 
performance  problems.  This  meeting  will  be 
closed  to  the  pubhc  in  accordance  with 
section  552b(c)  of  Title  5  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5,  U.S.C., 
Appendix  2,  subsection  10(d).  The  classified 
and  unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  Contact 
the  Army  Science  Board  Administrahve 


Officer.  Sally  Warner,  for  further  information 

at (202)  695-3039  or  695-7046. 

Sally  A.  VVaiDer, 

Administrative  Officer,  Army  Science  Board. 

[FR  Doc.  88-18605  Filed  8-16-88:  8:45  am] 

BILUNG  CODE  3710-0»-M 


Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  <E1S) 
for  the  Upper  Bayou  Teche,  LA,  Study 

agency:  U.S.  Army  Corps  of  Engineers. 
DoD. 

action:  Notice  of  intent  to  prepare  a 
Draft  EIS. 

SUMMARY:  This  study  will  investigate 
water  supply  needs  of  the  Teche- 
Vermilion  Basins  and  will  recommend  a 
proposed  action  to  satisfy  those  needs 
by  increasing  the  fresh  water  supply  to 
both  lower  Bayou  Teche  and  the 
Vermilion  River.  Consideration  will  be 
given  to  the  variation  in  water  needs 
throughout  the  year  and  the  competing 
demands  for  water. 

FOR  FURTHER  IHF0RMAT10N  CONTACT. 

Questions  regarding  the  proposed  action 
should  be  addressed  to  Stan  Green, 
(504)  882-1486,  and  those  regarding  the 
Draft  EIS  should  be  addressed  to  Ken 
Froehlich,  (504)  862-2508,  U.S.  Army 
Corps  of  Engineers,  Planning  Division 
(CELMN-PD-RE),  P.O.  Box  60267,  New 
Orleans,  Louisiana  70160-0267. 
SUPPLEMENTARY  INFORMATION: . 

1.  Authority 

This  effort  is  being  conducted  as  an 
interim  study  under  the  "Mermentau, 
Vermilion,  and  Calcasieu  Rivers  and 
Bayou  Teche,  Louisiana,"  study. 
Approval  for  the  interim  study  was 
granted  by  the  Corps  of  Engineers, 
Lower  Mississippi  Valley  Division,  by 
letter  dated  9  August  1983. 

2.  Proposed  Action 

The  proposed  action  consists  of 
recommending  a  plan  to  increase  the 
water  supply  to  lower  Bayou  Teche  and 
the  Vermilion  River.  The  plan  will 
consider  the  alternatives  described 
below.  The  Teche- Vermilion  Basins 
water  supply  project,  completed  in  1982, 
supplements  low  flows  in  Bayou  Teche 
and  the  Vermilion  River  with  water 
pumped  from  the  Atchafalaya  River. 
Since  project  completion,  full  piunping 
capacity  has  not  been  attained  due  to 
inadequate  flow  capacity  of  Upper 
Bayou  Teche.  Inadequate  fresh  water 
supplies  contribute  to  saltwater 
intrusion  in  the  lower  parts  of  the  basin. 
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Saltwater  intnistion  in  the  agricultural 
water  supply  results  in  reduced  yields  to 
rice  and  crawfish  farmers.  Over  10,000 
acres  of  rice  and  12,000  acres  of 
crawfish  farms  are  affected  by  lack  of 
fresh  water. 

3.  Alternatives 

The  alternatives  being  considered  are: 

(a)  Channel  improvements  to  Bayou 
Teche  from  Port  Barre  to  Amaudville, 

(b)  chaimel  improvements  for  West 
Atchafalaya  Basin  Protection  Levee 
borrow  pit  and  new  channel  cut,  (c],  a 
change  in  operating  procedures  for  the 
Bayou  Courtableau  Drainage  Structure, 
(d)  No-action  plan,  which  would  involve 
a  status-quo  scenario  whereby  there  be 
no  change  in  Federally  mandated 
operating  procedures  or  Federal 
construction  activities. 

4.  Scoping  Process 

a.  Public  input  for  scoping  will  be 
achieved  through  the  distribution  of  a 
widely  circulated  Scoping  Input  Request 
to  all  segments  of  the  public  having  an 
interest  in  the  project.  In  addition,  a 
news  release  will  be  issued  to  the  local 
media.  The  notice  and  release  will 
request  submission  of  views  on 
alternatives,  significant  resources  in  the 
study  area,  and  any  other  project- 
related  issue  considered  important. 

b.  A  tentative  list  of  significant  issues 
to  be  discussed  in  the  EIS  includes: 
Agriculture,  business  and  industrial 
activity,  displacement  of  people  and 
farms,  employment,  tax  revenues, 
property  values,  public  facilities  and 
services,  noise,  housing,  community 
cohesion,  community  facilities, 
endangered  species,  wildlife  resources, 
fishery  resources,  forest  resources, 
wildlife  refuges  and  management  areas, 
National  Register  sites,  and  other 
cultural  and  historical  resources. 

c.  The  U.S.  Department  of  the  Interior 
will  provide  a  Fish  and  Wildlife 
Coordination  Act  Report  to  accompany 
the  EIS.  Coordination  will  be  maintained 
with  the  U.S.  Fish  and  Wildlife  Service 
on  endangered  species,  and  the 
Louisiana  Department  of  Natural 
Resources  will  be  consulted  regarding 
consistency  with  the  Coastal  Zone 
Management  Act.  Coordination  will  be 
maintained  with  the  State  Historic 
Preservation  Officer. 

d.  A  60-day  public  review  period  will 
be  allowed  so  that  all  interested 
agencies  and  individuals  have  the 
opportunity  to  comment  on  the  draft 
report  and  EIS. 

5.  Meeting  Schedule 

Public  meetings  for  the  specific 
purpose  of  scoping  are  not  being 
condidered.  Comments  received  as  a 


result  of  the  Scoping  Input  Request  will 
be  compiled  and  analyzed,  and  Scoping 
Document  summarizing  the  results  will 
be  made  available  to  all  respondents. 

6.  Availability 

The  draft  report  and  EIS  are 
scheduled  to  be  available  to  the  public 
in  July  1989. 

Date:  August  2. 1988. 
Lloyd  K.  Brown, 

Colonel,  Corps  of  Engineers,  District 
Engineer. 

[PR  Doc.  88-18638  Filed  8-16-88:  8:45  am] 
BtLUNQ  CODE  3710-«4-ll 


Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  Wilmington 
Hariior  Passing  Lane,  New  Hanover 
and  Brunswick  Counties,  NC 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

action:  Notice  of  intent. 

SUMMARY:  The  passing  lane  would 
consist  of  widening  the  existing  38-foot- 
deep  by  400-foot-wide  navigation 
channel  in  the  Cape  Fear  River  by  200 
feet  for  a  distance  of  up  to  6  miles.  The 
purposes  of  these  improvements  would 
be  to  provide  sufficient  widths  so  that 
large  ships  (with  a  beam  in  excess  of  100 
feet)  can  safely  pass  one  another,  to 
avoid  major  delays  caused  by  inability 
to  pass,  and  to  enable  ships  to  maintain 
speed  while  passing  throughout  the 
widened  portion  of  the  river. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  action 
and  DEIS  can  be  answered  by:  Mr. 
Frank  Yelverton,  Environmental 
Resources  Branch,  U.S.  Army  Engineer 
District,  Wilmington,  Post  Office  Box 
1890,  Wilmington,  North  Carolina  28402- 
1890,  telephone:  (919)  343-4640. 
SUPPLEMENTARY  INFORMATION:  The 

DEIS  is  being  prepared  as  a  part  of  the 
feasibility  study  for  the  Wilmington 
Harbor  Passing  Lane  and  the  feasibility 
study  is  being  conducted  under 
authority  of  section  107  of  the  River  and 
Harbor  Act  of  1960,  as  amended.  The 
proposed  passing  lane  is  to  be  located 
approximately  midway  between  the 
ocean  bar  at  the  mouth  of  the  Cape  Fear 
River  and  the  North  Carolina  State  Ports 
Authority  facilities.  The  length  of  the 
alternatives  considered  for  the  passing 
lane  vary  from  1.5  to  6  miles  long. 
Preliminary  analysis  indicates  that  the 
most  economical  and  environmentally 
sound  method  of  dredging  during 
construction  and  maintenance  would  be 
by  bucket  and  barge;  however, 
alternative  dredging  and  disposal 


methods,  including  beach  disposal,  will 
be  discussed  in  the  DEIS.  Disposal  of  the 
dredged  material  by  bucket  and  barge 
would  be  in  the  U.S.  Environmental 
Protection  Agency  designated  ocean 
dredged  material  disposal  site 
approximately  4  miles  southwest  of  the 
mouth  of  the  Cape  Fear  River.  The  area 
to  be  dredged  is  generally  greater  than 
15  to  20  feet  deep  at  mean  low  water 
and  in  all  cases  is  greater  than  10  feet 
deep  at  mean  low  water. 

All  private  interests  and  Federal, 
State,  and  local  agencies  having  an 
interest  in  the  study  are  hereby  notified 
of  the  study  and  are  invited  to  comment 
at  this  time.  Also,  a  scoping  letter 
requesting  input  to  the  study  was  sent  to 
all  known  interested  parties  on  July  6, 
1988,  and  comments  were  requested  by 
August  8, 1988.  No  scoping  meeting  is 
proposed.  All  comments  received  as  a 
result  of  this  notice  of  intent  and  the 
scoping  letter  will  be  considered  in 
preparation  of  the  DEIS. 

Significant  issues  to  be  analyzed  in 
the  DEIS  include:  (1)  Economic  benefits 
of  improvements,  (2)  acceptability  of 
sediments  for  ocean  disposal,  (3) 
alternative  dredging  and  disposal 
methods,  (4)  impacts  to  fishes  and 
benthic  resources,  and  (5)  impacts  to 
cultural  resources. 

The  lead  agency  for  this  project  is  the 
Wilmington  District  Corps  of  Engineers. 
Cooperating  agency  status  has  not  been 
assigned  to,  or  requested  by,  any  other 
agency. 

The  DEIS  is  being  prepared  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  will  address  the 
relationship  of  the  proposed  action  to  all 
other  applicable  Federal  and  State  laws 
and  Executive  Orders. 

The  DEIS  is  currently  scheduled  to  be 
available  in  April  1990. 

Dated:  August  3, 1988. 
Paul  W.  Woodbury, 
Colonel,  Corps  of  Engineers,  District 
Engineer. 

[PR  Doc.  88-18639  Filed  8-16-68;  6:45  am] 
WUINQ  COOC  3710-ON-W 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  University 
of  Massachusetts  at  Amherst 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  In  accordance  with  10  CFR 
600.7(b),  eligibility  for  award  of  a  grant, 
resulting  from  Procurement  Request  No. 
01-88EH79082.000,  will  be  restricted  to 
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the  University  of  Massachusetts,  at 
Amherst.  The  DOE  is  conducting 
negotiations  with  the  University  of 
Massachusetts,  at  Amherst  for  the 
support  of  a  petroleum  contaminated 
soils  conference.  These  negotiations  are 
expected  to  result  in  the  issuance  of 
Grant  Number  DE-FG01-88EH79082  in 
which  the  DOE  will  provide  $5,000  of  the 
total  estimated  cost  of  $167,000,  for  a 
performance  period  of  twelve  months, 
estimated  to  begin  September  19. 1988. 

Project  Scope:  The  grant  will  provide 
assistance  for  one  conference  entitled, 
'Third  Annual  Conference  on  petroleum 
Contaminated  Soils."  that  will  provide 
technical  experts  a  forum  to  improve 
their  understanding  of  the  sources, 
effects,  controls,  mitigations  and 
reclamation  of  petroleum  contaminated 
soils  and  groundwater.  It  will  also  give  a 
forum  to  discuss  rational  scientifically 
defensible  solutions  to  these  problems 
as  well  as  provide  an  understanding  of 
the  threats  to  human  health  and  the 
environment. 

The  proposed  grantee.  The  University 
of  Massachusetts  at  Amherst  and  the 
conference  organizer.  Professor  Paul  T. 
Kostecki,  Ph.D..  are  uniquely  qualified  to 
organize  and  conduct  this  conference. 
While  other  firms  have  expertise  in 
petroleum  contaminated  soils,  the 
University  of  Massachusetts  at  Amherst, 
is  recognized  as  a  leader  in  the  area  of 
determining  health  hazards  associated 
with  complex  mixtures  such  as 
petroleum  products  as  well  as  analytical 
techniques  for  determining  petroleum 
products  in  the  soil;  has  two  past 
experiences  putting  on  a  national 
conference  of  this  type  and  magnitude; 
has  done  extensive  planning  and 
coordination  for  this  upcoming 
conference  and  has  a  working 
relationship  with  the  foremost  experts  in 
the  field. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  T.  Colt,  MA-453.1,  Office  of 
Procurement  Operations,  1000 
Independence  Avenue  SW., 
Washington.  DC  20585,  (202)  586-5645. 
Thomas  S.  Keefe. 

Director.  Contract  Operations  Division  "B", 
Office  of  Procurement  Operations. 
[FR  Doc.  88-18652  Filed  8-16-88;  8:45  am] 

BILLING  CODE  6450-01-M 


Financial  Assistance  Award; 
(Cooperative  Agreements); 
Morgantown  Energy  Technology 
Center 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  for  Cooperative 
Agreements. 


summary:  The  DOE.  Morgantown 
Energy  Technology  Center,  in 
accordance  with  10  CFR  600.7(b)(2). 
gives  notice  of  its  plan  to  award 
additional  funds  to  Cooperative 
Agreements  with  the  University  of  North 
Dakota,  Energy  and  Mineral  Research 
Center  (UNDEMRC).  and  the  University 
of  Wyoming  Research  Corporation's 
Western  Research  Institute  (WRI). 

The  DOE  has  determined  that  award 
of  additional  funds  on  a  noncompetitive 
basis  to  UNDEMRC  and  WRI  is 
appropriate  based  on  the  following 
information: 

The  activities  to  be  funded  are 
continuations  of  existing  research 
programs  and  associated  funding 
profiles.  The  research  programs  are 
currently  funded  in  Cooperative 
Agreements  with  UNDEMRC  and  WRI. 
In  1982  Congress  authorized  and 
directed  the  DOE  to  "defederalize"  three 
Energy  Technology  Centers.  The 
principal  purpose  of  this  direction  was 
to  increase  the  performance  of  fossil 
energy  research  by  the  private  sector. 
Pursuant  to  the  direction  of  Congress. 
DOE  entered  into  Cooperative 
Agreements  with  UNDEMRC  and  WRI. 
The  Cooperative  Agreements  effected 
the  defederalization  by  divesting  the 
DOE  of  the  facilities  at  the  former  Grand 
Forks  Energy  Technology  Center  and  the 
Laramie  Energy  Technology  Center.  The 
Agreements  also  provided  DOE 
sponsorship  and  funding  for  UNDEMRC 
to  continue  research  into  more  efficient 
and  economical  means  by  which  low- 
ranked  coal  resources  may  be  utilized 
and  for  WRI  to  perform  research 
associated  with  gaseous  and  liquid 
hydrocarbon  resources.  It  was  the  intent 
of  the  DOE.  when  entering  into  the 
agreements,  that  the  Participants  would 
obtain  financial  support  above  that 
provided  by  the  Government. 
Accordingly,  the  funding  profiles  for 
each  agreement  are  such  that  the 
Government's  share  of  the  cost  of 
performance  decreases  each  year. 
During  the  past  three  years  most 
nonfederal  organizations  with  fossil 
energy  research  interests  have  reduced 
their  research  efforts;  consequently, 
UNDEMRC  and  WRI  have  not  been  able 
to  obtain  the  anticipated  nonfederal 
financial  participation.  The  decreasing 
DOE  funding  of  these  research  activities 
and  the  minimal  support  from  other 
sources  has  endangered  the 
Participants'  abihty  to  continue  to 
perform  the  required  research.  The 
Government  continues  to  have  the 
mission  of  sponsoring  energy  related 
research  in  the  areas  of  low-ranked  coal 
utilization  and  liquid  and  gaseous 
hydrocarbon  production.  UNDEMRC 
and  WRI  have  developed  into  key 


organizations  in  the  DOE's  research 
programs.  Therefore,  in  order  to  ensure 
the  satisfactory  continuation  of  the 
activities  presently  being  funded  by 
DOE,  it  has  been  determined  that  it  is 
appropriate  to  award  additional  funds  to 
UNDEMRC  and  WRI  on  a 
noncompetitive  basis. 
FOR  FURTHER  INFORMATION  CONTACT: 
L.  Carol  Roberson  (107),  U.S.  Department 
of  Energy,  Morgantown  Energy 
Technology  Center.  P.O.  Box  880. 
Morgantown,  West  Virginia  26507-0880, 
Telephone:  (304)  291-4466. 

Date:  August  11, 1988. 
Louie  L  Calaway. 

Acting  Director,  Acquisition  and  Assistance 
Division,  Morgantown  Energy  Technology 
Center. 

[FR  Doc.  88-18653  Filed  8-16-88;  8:45  am] 
BILUNG  CODE  MS0-01-M 


Office  of  Conservation  and 
Renewable  Energy 

agency:  Department  of  Energy. 
ACTION:  Notice  of  intent  to  fund  research 
and  development  project. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Oak  Ridge  Operations  Office, 
intends  to  negotiate  a  contract  with 
Champion  International  Corporation  for 
"Development  of  a  Black  Liquor  Pilot 
Gasifier  for  the  Pulp  and  Paper 
Industry."  based  on  an  unsolicited 
proposal.  Champion  International  and 
its  subcontractor,  Rockwell 
International  Corporation,  have 
conducted  research  and  development  in 
black  liquor  gasification  since  1981.  A 
gasifier  producing  gas  for  use  in 
combined-cycle  cogeneration  shows 
high  potential  as  an  alternative  to  the 
Tomlinson  Recovery  Boiler.  The 
unsolicited  proposal  is  for  a  15  tons  per 
day  unit  which,  when  tested,  could 
culminate  in  the  building  of  a  larger  pilot 
unit  at  a  pulp  and  paper  mill  site. 

The  proposed  effort  is  to  be  partially 
funded  in  Fiscal  Year  1988.  Completion 
of  the  15  tons  per  day  phase  will  be 
subject  to  availability  of  funds  in  later 
years.  The  proposed  effort,  involving  an 
estimated  11.4  man-years,  is  to  be 
completed  within  a  27-month  time 
period  from  start  of  the  contract. 

This  notification  provides  an 
opportunity  for  pulp  and  paper 
companies,  and  equipment 
manufacturers,  to  consider  participation 
in  funding  the  15  TPD  pilot  unit.  DOE 
feels  that  the  gasifier  project  could 
provide  significant  benefits  for  paper- 
makers  and  equipment  manufacturers 
and  should  be  continued  to 
commercialization.  This  notice 
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represents  the  only  official  notice  of 
intent  on  the  part  of  DOE. 
ADDRESS:  Request  for  information 
regarding  the  proposed  contract  and 
written  responses  to  this  notice  shall  be 
addressed  to: 
U.S.  Department  of  Energy,  Office  of 

Industrial  Programs,  CE-142,  Room 

5F-044, 1000  Independence  Avenue. 

SW..  Washington.  DC  20585. 
ATTN:  Mr.  SJF.  Sobczynski,  Program 

Manager 
DATES:  This  notice  is  effective  until 
September  16, 1988.  DOE  will  evaluate 
and  take  appropriate  action  on  each 
response  received  prior  to  and  on  this 
date,  and  may  extend  the  elective 
period  depending  on  the  results  of 
responses  received. 

Issued  at  Washington.  DC,  on  August  4, 
198a 

Donna  R.  Fitzpatrick, 
Assistant  Secretary,  Conservation  and 
Renewable  Energy- 

[FR  Doc.  88-18654  Filed  fr-lS-eS;  8:45  am] 
BIIXINQ  COOe  MSO-OI-* 


Federal  Energy  Regulatory 
Commissiofi 

[Docket  Nos.  CP8S-576-000,  et  iL] 

Indeck  Gas  Supply  Corp.  et  aL;  Natural 
Gas  Certificate  Rlings 

Take  notice  that  the  foUwing  filings 
have  been  made  with  the  Commission: 

1.  Indeck  Gas  Supply  Corporatioii. 

[Docket  No.  CP88-576-000] 
August  9, 1988. 

Take  notice  that  on  July  13, 1988, 
Indeck  Gas  Supply  Corporation 
(Indeck),  an  Illinois  corporation,  whose 
mailing  address  is  1111  South  Willis 
Avenue,  Wheeling,  Illinois  60090,  filed  in 
Docket  No.  CP88-576-000  an  application 
pursuant  to  section  3  of  the  Natural  Gas 
Act  (NGA),  §§  153.ia-153.lll  of  the 
Commission's  Regulations,  and 
Executive  Order  No.  10485,  as  amended 
by  Executive  Order  No.  12038,  and 
Delegation  Order  No.  0204-112  of  the 
Secretary  of  Energy,  requesting  a 
Presidential  Permit  and  other 
authorization  under  section  3  of  the 
NGA  as  may  be  required  for  the  siting, 
construction,  operation,  maintenance 
and  connection  of  facilities  at  the 
international  border  between  the  United 
States  and  Canada,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Indeck  states  that  the  proposed 
pipeline  facilities  (the  Indeck  Import 
facility)  would  consist  of  approximately 
two  miles  of  16-inch  pipe.  It  is  stated 


that  the  proposed  facility  would  extend 
from  a  point  at  the  international  border 
under  the  Niagara  River  near  Lewiston, 
New  York,  where  it  would  interconnect 
with  the  facilities  of  TransCanada 
Pipeline  Limited  (TCPL),  where  it  would 
then  interconnect  with  the  proposed 
facilities  of  National  Fuel  Gas  Supply 
Corporation  (National  Fuel). 

Indeck  states  it  is  concurrently  filing 
an  application  with  the  Economic 
Regulatory  Administration  (ERA) 
requesting  authorization  to  import,  over 
the  15-year  period,  11  Bcf  of  Canadian 
gas.  It  is  further  stated  that  all  the 
imported  gas  would  be  delivered  to  and 
consumed  by  three  gas  fired 
cogeneration  projects  to  be  constructed, 
owned  and  operated  by  affiliates  of 
Indeck  in  Tonawanda,  Silver  Springs 
and  Ilion,  New  York. 

Indeck  states  that  the  imported  gas 
would  be  purchased  at  the  wellhead  and 
transported  in  Canada  through  the 
facihties  of  TCPL  It  is  explained  that 
upon  receipt  of  the  imported  gas  from 
TCPL,  Indeck  would  transport  the  gas 
through  the  proposed  Indeck  Import 
Facility  and  deliver  it  to  National  Fuel.  It 
is  stated  that  National  Fuel  would  then 
transport  the  gas  to  an  interconnection 
with  the  local  distribution  facilities  of 
National  Fuel  Gas  Distribution 
Company  (Distribution)  for  redelivery  to 
the  Indeck- Yerkes  project  in 
Tonawanda,  New  York.  It  is  stated  that 
National  Fuel  would  also  transport  the 
gas  to  two  points  of  interconnection 
with  the  facilities  of  CNG  Transmission 
Corporation  (CNG)  for  transportation  to 
the  remaining  two  Indeck  Cogeneration 
projects  located  in  Silver  Springs  and 
Ilion,  New  York.  Indeck  states  that 
National  Fuel,  CNG,  and  Distribution 
have  expressed  willingness  to  provide 
these  transportation  services  on  a  firm 
basis.  Furthermore,  Indeck  states  that  it 
would  prepare  and  file  with  the  U.S. 
Army  Corps  of  Engineers  an  application 
for  a  river  crossing  permit  and  for  any 
necessary  authorizations  from  the  State 
of  New  York. 

Comment  date:  August  30, 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP88-65a-000l 
August  9. 1988. 

Take  notice  that  on  August  3, 1988, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251  filed  in  Docket 
No.  CP88-658-000  a  request  pursuant  to 
§  284.223  of  the  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  under  the  blanket 
certificate  issued  in  Docket  No.  CP88- 
328-000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  proposes  to  transport  natural 
gas  for  Transco  Energy  Marketing 
Company  (TEMCO),  a  marketer, 
pursuant  to  a  transportation  agreement 
date  June  1, 1988.  Transco  explains  that 
service  commenced  June  8, 1988,  under 
§  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST88-4945-000.  Transco  further  explains 
that  the  peak  day  quantity  would  be 
285,000  dekatherms,  the  average  daily 
quantity  would  be  285,000  dekatherms, 
and  that  the  annual  quantity  would  be 
104,025,000  dekatherms.  Transco 
explains  that  it  would  receive  natural 
gas  for  TEMCO's  account  at  points  of 
receipt  in  Pennsylvania,  New  Jersey, 
Alabama,  Georgia,  Texas,  Louisiana, 
offshore  Louisiana  and  offshore  Texas 
and  would  redeliver  natival  gas  for 
TEMCO's  account  to  Florida  Gas 
Transmission  Company  at  Vinton, 
Calcasieu  Parish,  Louisiana  and  East 
White  Lake  Field,  Vermilion  Parish, 
Louisiana. 

Comment  date:  September  23, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP88-^29-000) 
August  9, 1988. 

Take  notice  that  on  July  26, 1988. 
Tennessee  Gas  Pipline  Company 
(Applicant),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP88- 
629-000  a  request,  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  a  transportation  service  for  CSX 
NGL  Corporation  (CSX),  an  end-user, 
underApplicant's  blanket  certificate 
issued  in  Docket  No.  CP87-115-000  on 
June  18, 1987,  pursuant  to  section  7(c)  of 
the  National  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  pursuant  to  a 
transportation  agreement  dated  July  1, 
1988,  it  proposes  to  transport  on  an 
interruptible  basis,  up  to  50,000 
dekatherms  of  national  gas  for  CSX 
from  various  receipt  points  located 
offshore  Louisiana,  as  more  fully 
described  in  the  request,  to  an 
interconnection  between  Tennessee  and 
Texas  Gas  Transmission  Corporation 
located  at  Egan,  Acadia  Parish, 
Louisiana,  for  use  at  CSX'  Eunice  Plant. 
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Applicant  also  states  that  no 
construction  of  facilities  will  be  required 
to  provide  the  transportation  service. 

The  Applicant  further  states  that  the 
peak  day  quantities  would  be  50,000 
dekatherms,  the  average  daily  guantities 
would  be  2,967  dekatherms.  and  the 
annual  quantities  would  be  1,086,240 
dekatherms.  Applicant  avers  that 
service  under  Section  284.223(a) 
commenced  July  7, 1988,  as  reported  in 
Docket  No.  ST8&-4792  (filed  July  19. 
1988). 

Comment  date:  September  23, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Williston  Basin  Interstate  Pipeline 
Company 

[Docket  No.  CP88-647-000) 
August  9, 1988. 

Take  notice  that  on  August  1, 1988, 
Williston  Basin  Interstate  Pipline 
Company  (Williston  Basin),  Suit  200,  304 
East  Rosser  Avenue,  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP88- 
647-000  a  request,  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  for 
authorization  to  abandon  a  sales  tap 
and  appurtenant  facilities  under  its 
blanket  certificate  authorization  issued 
in  Docket  Nos.  CP82-487-000.  et  al, 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Williston  Basin  proposes  to  abandon 
a  sales  tap  located  on  its  Elk  Basin  to 
Billings  Red  Line  in  Yellowstone  County, 
Montana.  It  is  stated  that  the  customer, 
Montana-Dakota  Utilities  Co.  (Montana- 
Dakota),  a  Division  of  MDU  Resources 
Group,  Inc..  no  longer  requires  service 
throuh  this  tap  because  the  retail 
customer  previously  receiving  service 
through  this  tap  is  no  longer  in  business. 
Williston  Basin  further  states  that  since 
the  sales  tap  will  be  abandoned  on  its 
existing  transmission  right-of-way.  there 
will  be  no  significant  adverse  impact  on 
the  environment. 

Comment  date:  September  23. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Colorado  Insterstate  Gas  Company 

(Docket  No.  CP88-643-000] 
August  9, 1988. 

Take  notice  that  on  July  28, 1988.  as 
supplemented  on  August  3. 1988, 
Colorado  Insterstate  Gas  Company, 
(CIG),  Post  Office  Box  1087,  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP88-643-000  a  certificate 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  in  compliance 
with  a  Commission  letter  order  issued 


July  15, 1988,  in  Docket  No.  RP87-74-000 
for  authority  for  a  sales  standby  service, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  CIG  requests  certificate 
authority  for  an  elective  daily  sales 
standby  service  for  its  customers 
purchasing  gas  under  certain  of  its 
Original  Volume  No.  1  Tariff  firm  sales 
rate  schedules.  CIG  indicates  that  the 
authority  is  requested  in  compliance 
with  and  pursuant  to  the  Commission's 
July  15, 1988,  letter  order  in  Docket  i\o. 
RP87-74-000  in  which  an  uncontested 
offer  of  settlement  related  to  the  service 
was  approved. 

CIG  proposes  to  charge  for  the  service 
an  initial  rate  equal  to  the  di^erence 
between  the  non-gas  fixed  cost 
embodied  in  CIG's  sales  commodity  rate 
and  the  maximum  firm  transportation 
commodity  charge.  CIG  indicates  that 
the  sales  standby  charge  as  provided  by 
the  settlement  offer  is  currently  38.91 
cents  per  Mcf.  subject  to  adjustment 
based  upon  the  outcome  of  Docket  No 
RP87-30.  CIG  also  indicates  that 
inasmuch  as  the  customer  is  already 
paying  for  the  firm  system  capacity,  the 
reservation  fee,  otherwise  applicable  to 
firm  transportation  service,  is  waived. 

CIG  requests  that  the  certificate 
authority  be  made  effective  on  July  14. 
1987,  in  conformity  with  (1)  the 
Commission's  order  issued  July  15, 1987, 
in  Docket  No.  RP87-74-000  wherein  the 
Commission  accepted  CIG's  tariff  filing 
to  initiate  a  sales  standby  service  and 
charge  effective  July  14, 1987,  and  (2)  the 
stipulation  and  agreement,  and  related 
letter  order  issued  July  15. 1988,  wherein 
CIG  proposed  and  the  Commission 
approved  establishment  of  sales 
standby  rates  effective  July  14, 1987. 

Comment  date:  August  30, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  K  N  Energy,  Inc. 

[Docket  No.  CP88-649-000] 

August  10. 1988. 

Take  notice  that  on  August  1, 1988.  K 
N  Energy,  Inc.  (K  N).  P.O.  Box  15265. 
Lakewood,  Colorado.  80215.  filed  in 
Docket  No.  CP88-649-O00  a  request 
pursuant  to  §§  157.205  and  157.212  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  redistribute  volumes 
of  gas  delivered  to  Northwestern  Public 
Service  Company  (Northwestern)  among 
three  existing  delivery  points  under  the 
certification  issued  in  Docket  No.  CP83- 
140-000,  et.  al,  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  &illy 
set  forth  in  the  request  with  the     ' 


Commission  and  open  to  public 
inspection. 

K  N  proposes  to  redistribute 
Northwestem's  Winter  Period  Service 
demand  volumes  by  reassigning  all  of 
these  volumes  presently  delivered  to  the 
North  Platte  delivery  point  (3222  Mcf)  to 
the  Grand  Island  delivery  point  and  the 
Kearney  delivery  point.  It  is  stated  that 
the  volumes  delivered  to  the  Grand 
Island  delivery  point  would  be 
increased  from  2100  Mcf  to  3711  Mcf 
(1611  Mcf  increase)  and  that  the 
volumes  delivered  to  the  Kearney 
delivery  point  would  be  increased  from 
2843  Mcf  to  4454  Mcf  (1611  Mcf 
increase). 

K  N  states  that  no  change  in 
Northwestem's  total  authorized  volumes 
would  result  from  the  proposed 
reassignment.  K  N  further  states  that  the 
proposed  reassignments  would  have  no 
material  impact  on  K  N's  peak  day  and 
annual  deliveries. 

Comment  date:  September  26. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Northern  Natural  Gas  Company 
Division  of  Enron  Corp. 

[Docket  No.  CP88-645-000] 
August  10. 1988. 

Take  notice  that  on  July  29. 1988. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street,  P.O.  Box  1188,  Houston. 
Texas  77251-1188.  filed  in  Docket  No. 
CP88-645-000,  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  one  delivery 
point  and  appurtenant  facilities  to 
accommodate  natural  gas  deliveries  to 
Michigan  Gas  Company  (MGC)  under  its 
blanket  certificate  issued  in  Docket  No. 
CP82-401-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  MGC  has 
requested  that  Northern  construct  one 
small  delivery  point  to  accommodate 
Natural  gas  deliveries  to  the  community 
of  Bruces  Crossing,  Michigan  to  be 
served  by  MGC.  Northern  further  states 
that  the  estimated  peak  day  and  annual 
volumes  to  be  delivered  to  MGC  at  the 
delivery  point  to  be  located  in 
Ontonagon  County,  Michigan,  would  be 
134  Mcf  and  20,028  Mcf.  respectively. 

Northern  indicates  that  the  volumes  to 
be  delivered  to  MGC  at  the  proposed 
delivery  point  would  be  within  its 
currently  authorized  firm  entitlement,  as 
authorized  by  Commission  order  issued 
on  November  9, 1987,  in  Docket  No. 
RP85-206-11  through  RP85-206-27,  and 
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would,  therefore,  have  no  impact  on 
Northern's  peak  day  and  annual 
deliveries.  Northern  further  indicates 
that  the  required  volumes  would  be 
served  from  the  firm  entitlement 
currenUy  designated  by  MGC  for 
delivery  to  Ontonagon,  Michigan. 

Northern  states  that  the  total 
estimated  cost  to  construct  the  proposed 
delivery  point  would  be  $6,280.00  and 
that  MGC  would  not  be  required  to 
contribute  in  aid  of  construction. 

Comment  date:  September  26, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
B.  Transcontinental  Gas  Pipe  Line 
Corpora  don 

[Docket  No.  CP88-657-0001 
August  10, 1988. 

Take  notice  that  on  August  3. 1988, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP8&-657-000  a  request  pursuant  to 
§  §  157.205  and  284.223  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  provide  an 
interruptible  transportation  service  for 
Placid  Oil  Company  (Placid),  under  the 
certificate  issued  in  Docket  No.  CP88- 
328-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  with  the  Commission 
and  open  to  public  inspection. 

Transco  states  that  it  proposes  to 
transport  natural  gas  from  a  point  of 
receipt  located  in  High  Island  Block  232, 
Offshore  Texas  to  its  Johnsons  Bayou 
delivery  point. 

Transco  further  states  that  the 
maximum  daily  and  annual  quantifies 
that  it  would  transport  for  Placid  would 
be  25,000  dt  equivalent  and  8,577,500  dt 
equivalent,  respectively. 

Transco  indicates  that  in  Docket  No. 
ST88-4822  it  reported  that 
transportation  service  for  Placid 
commenced  under  the  120-day 
automatic  authorization  provisions  of 
§  284.233(a). 

It  is  stated  in  the  application  that 
Transco  would  construct  no  new 
facilities  to  provide  the  proposed 
service,  but  that  Placid  would  construct 
a  meter  station  and  appurtenant 
facilities  in  High  Island  Block  232, 
Offshore  Texas  at  an  estimatd  cost  of 
$2,100,000  to  interconnect  with 


'  See  orders  issued  April  28. 19fl0.  (11  FERC 
\  61.088)  April  24. 1981.  (15  FERC  \  61.073)  and 
December  14. 1984  (29  FERC  \  61.301). 


Transco's  12-inch  diameter  pipeline  in 
High  Island  Block  232,  Offshore  Texas. 

Comment  date:  September  26, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Northern  Border  Pipeline  Company 

[Docket  No.  CP88-652-0001 
August  10. 1988. 

Take  notice  that  on  August  2, 1986,  as 
supplemented  August  8. 1988.  Northern 
Border  Pipeline  Company  (Northern 
Border).  2223  Dodge  Street.  Omaha, 
Nebraska  68102,  filed  in  Docket  No. 
CP88-652-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  install  and  operate 
certain  measurement  appurtenances  in 
order  to  increase  the  capacity  of  the 
Welcome  Meter  Station  (Welcome) 
located  in  Martin  County.  Minnesota, 
under  the  authorization  issued  Docket 
No.  CP84-420-000  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
insepction. 

Northern  Border  proposes  to  install  an 
additonal  filter/separator  and  install  gas 
heating  equipment  with  larger  capacity. 
It  is  asserted  that  the  proposed 
modifications  would  increase  the 
delivery  capabihty  by  Northern  Border 
to  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp's  (Northern 
Natural]  system  at  Welcome  from 
125,000  Mcf/d  to  175,000  Mcf/d. 

Northern  Border  alleges  that  the 
increased  capacity  at  Welcome  would 
enhance  the  operational  fiexibibty  of 
Northern  Natural's  system,  increase  the 
delivery  of  natural  gas  in  Northern 
Natural's  market  area,  and  reduce  fuel 
consumption  on  Northern  Natural's 
system.  It  is  stated  that  Northern  Border 
is  authorized  to  transport  and  deliver  at 
Welcome  on  a  firm  basis  up  to  75,000 
Mcf/d  for  Northern  Natural  and  up  to 
125,000  Mcf/d  for  United  Gas  Pipe  Line 
Company  (United).  It  is  further  stated 
that  Northern  Natural  and  United's 
natural  gas  volumes  delivered  at 
Welcome  are  those,  among  others, 
which  Northern  Border  was  authorized 
to  transport  by  the  Commission  at 
Docket  No.  CP78-124-000,  (10  FERC 
\  61,032)  as  amended.'  It  is  asserted  that 
Northern  Border  was  authorized  by 
Commission  order  dated  January  17, 
1986,  in  Docket  No.  CP86-144-000,  (34 
FERC  U  61.142)  to  among  other  things. 


deliver  up  to  125,000  Mcf/d  at  Welcome 
for  the  account  of  United.  It  is  alleged 
that  Northern  Border  is  requesting 
authority  to  increase  the  operational 
capacity  of  the  Welcome  station  and  not 
the  certificated  levels  that  it  deliveries 
to  Northern  Natural.  United,  and  others 
at  the  station. 

It  is  stated  that  the  cost  of  the 
proposed  facility  modification  is 
estimated  to  be  $258,950.  It  is  further 
stated  that  Northern  Natural  would  pay 
all  the  costs  associated  with  the  project. 

Comment  date:  September  26. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CPB8-635-000*;  CP88-636-000; 
CP88-637-000;  CPB8-638-000;  CP88-639-000: 
CP8&-64O-000;  CP88-641-000J 

'These  requests  are  not  consolidated. 
August  10. 1988. 

Take  notice  that  on  July  28, 1988, 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant).  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP88-635-000,  et  ai,  requests  pursuant 
to  §  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorizafion  to  transport  natural  gas 
for  various  customers  under  Applicant's 
certificate  issued  in  Docket  No.  CP86- 
585-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  which  are  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Applicant  proposes  to  transport,  on  an 
interruptible  basis,  natural  gas  for 
specified  customers,  as  noted  in  the 
Appendix  hereto.  It  is  stated  that 
transportation  agreements  between  the 
parties  provide  for  Applicant  to  receive 
gas  from  various  existing  points  of 
receipt  on  its  system  in  Texas, 
Oklahoma,  Kansas,  Colorado,  Wyoming, 
Illinois,  Louisiana,  offshore  Texas, 
offshore  Louisiana  and  Canada.  It  is 
further  stated  that  Applicant  would  then 
transport  and  deliver  the  gas,  less  fuel 
used  and  unaccounted-for  line  losses. 
Applicant  states  that  each  service  has 
commenced  in  accordance  with 
§  284.223(a)  of  the  Regulations. 
Applicant  states  that  no  new  facilities 
nor  expansion  of  existing  facilities  are 
required  to  provide  the  proposed 
service. 

Comment  date:  September  26, 1988,  in 
accordance  with  standard  Paragraph  G 
at  the  end  of  this  notice. 


UMI 
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Appendix 


Docket  No. 
CP88- 

Filed 

Customer 

Redelivery  point 

lnterruptit>le 
transportatk>n 

Annual 

Docket  No  ' 

Peak(dt/ 
d) 

Average 
(dt/d) 

ST88- 

635-000 

636-000 

637-000 „ 

638-000 

639-000 

1 

640-000. 

641-000.._ 

7/28/86 

7/28/88 

7/28/88 

7/28/88 
7/28/88 

7/28/88 
7/28/88 

Archer  Daniels  Midland  Company  (ship- 
per/end-user). 
Loutex  Energy  Inc.  (marketer) _.... 

Reed  Minerals  Diviskxi,  Harsco  Corpora- 

iKHi  (shipper/end-useO. 
Mobil  OH  Corporation  (producer) 

Illinois  Power  Company,  Knox  County,  IL 

Columbia  Gas  Transmission  Corporation, 

Darke  and  Lucas  Counties,  OH. 
Gas  Service  Company,  Miami  County,  KS.... 

General  Motors,  Defiance  County,  OH 

(1)  Michigan     Gas     Storage,     Oakland 
County,  Ml  and. 

(2)  TnjnkHne    Gas    Company,    Douglas 
County.  IL 

CdumtMa  Gas  Transmission  Corporation, 

Darke  and  Lucas  Counties,  OH. 
General  Motors,  Vermilion  County,  II 

1.200 

50,000 

1.000 

15,000 
100,000 

100,000 
15.000 

2800 

"20,000 

•80 

M2,000 
'30,000 

'40,000 
'12.000 

'292,000 

«  7,300,000 

'29.200 

«  4,380,000 
«  10,000,000 

'  14,600,000 
'  4.380.000 

4562 
4442 
4527 
4560 

Unicorp  Energy,  Inc.  (marketer) 

4561 

Gulf  Energy  Martieting  Company  (martwt- 

er). 
Mobil  Oil  Corporation  (producer) _ _ 

4441 
4558 

■  Report  of  aemice 
*  Average  day  and 


under  Sedkxi  284.223(a)  e(  the  Regulations. 

annual  volumes  are  based  upon  shipper's  estimates.  The  actual  volumes  are  dependent  upon  the  shipper's  requirements. 


11.  United  Gas  Pipeline  Company 

[Docket  No.  CP88-653-000] 
August  10. 1986. 

Take  notice  that  on  August  1, 1988. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478.  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP88-653-000, 
a  request  for  authorization  pursuant  to 
§§  157.205  and  157.216(b)  of  the 
Regulations  under  the  Natural  Gas  Act, 
and  United's  blanket  certificate  issued 
in  Docket  No.  CP88-430-000,  for 
authorization  to  abandon  sales  service 
and  facilities  to  Texas  Eastern  Products 
Pipehne  Company  (Texas  Eastern),  a 
direct  industrial  customer,  at  the 
following  locations: 


Location 


Sarepta  Pump  Statxm,  Web- 
ster Parish,  Louiaiana 

Carthage  Oil  Terminal,  Panola 
County,  Texas 


Contract 

ei^a- 

tk)n 

date 


12/1/84 
12/1/84 


Service 
author- 
ized in 
Docket 
No. 


G-232 
G-232 


United  states  that  die  sales  contracts 


have  expired  and  that  Texas  Eastern 
has  consented  to  the  proposed 
abandonments.  United  further  states 
that  the  abandonments  will  be 
accomplished  without  detriment  or 
disadvantage  to  its  other  existing 
customers.  It  is  stated  that  the  total  cost 
of  removing  the  facilities  is  estimated  at 
$5,000. 

Comment  date:  September  26, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Northwest  Pipeline  Corporation 

[Docket  Nos.  CP88-611-000;  *  CP88-612-000; 
CP88-613-000;  CP88-614-(X)0;  CP88-615-000; 
CP88-^16-000;  CP88-^17-000;  CP8&-618-O0a, 
CP88-619-000;  and  CP88-624-000] 

*  These  application  are  not  consolidated. 
August  10. 1988. 

Take  notice  that  on  July  21, 1986.  and 
July  22, 1988,  Northwest  Pipeline 
Corporation  (Northwest),  295  Chipeta 
Way,  Salt  Lake  City,  Utah  64108.  filed  to 
the  Dodiet  Nos.  CP88-611-000,  et  al, 
permission  and  approval  to  abandon  or 
partially  abandon  firm  sales  entitlement 
to  ten  customers,  all  as  more  fidly  set 
forth  in  the  applications  on  file  with  the 

Appendix 


Commission  and  open  to  public 
inspection.* 

Northwest  states  that  pursuant  to 
§  284.10  of  the  Commission's 
Regulations,  the  customers,  as  noted  in 
the  Appendix  hereto,  converted  firm 
sales  entidements  imder  their  respective 
service  agreements  to  firm 
transportation  tmder  Nortwestem's  Rate 
Schedule  TF-1.  Northwest  states  that  it 
now  requests  to  abandon  or  partially 
abandon  firm  sales  entitlement  to  each 
customer  associated  with  the  reductions 
in  firm  sales  service  to  be  effective  as  of 
the  dates  noted  on  the  Appendix. 
Nortwest  states  that,  pursuant  to 
§  264.10(f)(2),  the  exercise  of  contract 
conversion  rights  by  a  firm  sales 
customer  imder  Section  284.10(d) 
constitutes  consent  by  that  customer  to 
the  abandonment  of  sales  service  to  the 
extent  of  the  conversion. 

Comment  date:  August  31, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


'  See  attached  Appendix  for  details  of  each 
application,  including  customer  name,  rate  schedule, 
revised  sales  entitlement,  etc. 


Docket  No. 
CP88— 


Filed 


Customer 


Rate 
schedule 


Firm  sales  entitlement  (MMBtu/d) 


Current       Reductksn        Revised 


Eftective 

date  o( 

reductkxi 


611-000 
612-000 
613-000 
614-000 


7/21/88 
7/21/88 
7/21/88 
7/21/88 


CP  Natkxial  Corporatkxi 

Tfw  Washington  Water  Power  Company.. 

City  of  Ellenstxirg,  Washington _ 

Southwest  Gas  Corporation 


ODL-1 
ODL-1 
DS-1 
ODL-1 


30.871 

133,270 

6,000 

126,563 


23.871.0 

73,270.0 

1.500.0 

106.563.0 


7,000.0 
60.000.0 

4,500.0 
20,000.0 


7/1/88 
7/1/88 
7/1/88 
7/1/88 


BEST  COPY  AVAILABLE 
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Appendix— Continued 


Docket  No 

FHed 

Costomer 

Rate 
schedule 

Firm  sales  entitlement  (MMBtu/d) 

Elective 

date  of 

reduction 

CP88- 

Current 

Reduction 

Revised 

615-000 

7/21/88 

7/21/88 
7/21/88 
7/21/88 
7/21/88 
7/22/88 

Ouestar  Pipeline  Company  and  Colorado  Interstate  Gas  Company 

Cascade  Natural  Gas  Corooration 

PL-1 

PL-1 

ODL-1 

ODL-1 

ODL-1 

DS-1 

ODL-1 

80.041 
160.077 
206,123 
306,733 
113,024 
6,433 
286.044 

80,041.0 
160.077.0 
144.523.0 
156.733.0 
112,924.0 
5,146.0 

85,810.3 

7/1/88 

7/1/88 

616-000 

61,600.0 

150.000.0 

100.0 

1.287.0 

200.233.7 

7/1/88 

617-000.     ... 

WasfwKiton  Natural  Gas  Comoanv 

7/1/88 

618-000 

7/1/88 

619-000 

Utah  Gas  Service  Company 

7/1/88 

624-000 

NorltNvest  Natural  Gas  Comoanv 

7/1/88 

13.  United  Gaa  Pipe  Line  Company 

[Docket  No.  CP88-655-000) 
August  10. 1988. 

Take  notice  that  on  August  1, 1988. 
United  Gas  Pipe  Line  Company  (United], 
P.O.  Box  1478.  Houston.  Texas  77251- 
1478.  filed  in  Docket  No.  CP88-655-000 
an  application  pursuant  to  section  7  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  a  natural  gas 
transportation  service  for  Florida  Gas 
Transmission  Company  (Florida  Gas) 
authorized  by  Commission  order  on 
December  15. 1978  in  Docket  No.  CP87- 
498,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  pursuant  to  the 
Commission  order  it  is  authorized  to 
transport  up  to  25,000  Mcf  of  natural  gas 
per  day  for  Florida  Gas  under  a  gas 
transportation  agreement  dated  August 
16. 1978,  from  a  point  on  United's  ten- 
inch  diameter  Bogolusa  lateral  in 
Jefferson  Davis  County,  Mississippi  to 
various  existing  interconnections 
between  the  systems  of  United  and 
Florida  Gas  in  St.  Landry  Parish, 
Louisiana.  St.  Helena  Parish,  Louisiana, 
and  Stone  County,  Mississippi. 

United  indicates  that  the  gas 
transportation  agreement  was  cancelled 
on  May  4, 1988,  and  that  it  has  given 
Florida  Gas  written  notice  terminating 
such  service  in  accordance  with  the 
terms  of  the  agreement. 

Comment  date:  August  31, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

14.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP88-648-000] 
August  12. 1988. 

Take  notice  that  on  August  1, 1988, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP88-648-000.  a  request  pursuant  to 
§  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  284.223)  for  authority  to  provide 
interrupfible  transportation  service  to 


Gulf  Energy  Marketing  Company  (Gulf 
Energy),  a  marketer,  under  Panhandle's 
blanket  transportation  certificate  issued 
November  20, 1987,  in  Docket  No.  CP86- 
585-000,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  transport  for 
Gulf  Energy  up  to  100,000  dt  of  natural 
gas  per  day  or  approximately  14.600,000 
dt  of  natural  gas  annually,  pursuant  to  a 
transportation  agreement  dated  May  4, 
1988.  Panhandle  states  that  the 
transportation  service  for  Gulf  Energy 
commenced  June  1, 1988,  imder  the  120- 
day  automatic  authorization  provisions 
of  §  284.223(a).  Panhandle  states  that  it 
notified  the  Commission  of  the 
commencement  of  the  transportation 
service  in  Docket  No.  ST88-4441. 

Comment  date:  September  26. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 


without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Acting  Secretary. 

(PR  Doc.  88-18624  Filed  8-16-88;  8:45  amj 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP88-131-003] 

Carnegie  Natural  Gas  Co.;  Compliance 
Filing 

August  11, 1988. 

Take  notice  that  on  August  5, 1988, 
Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  certain 
revised  tariff  sheets  to  First  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff: 
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First  Revised  Sheet  No.  94a 
Second  Revised  Sheet  No.  104 
Second  Revised  Sheet  No.  121 
■  Second  Revised  Sheet  No.  126 

Carnegie  states  that  these  tariff  sheets 
are  filed  in  compliance  with  a  Letter 
Order  dated  July  15, 1988.  The  proposed 
effective  date  is  June  2, 1988. 

Carnegie  states  First  Revised  Sheet 
No.  94a  is  being  filed  to  state  that 
Original  Sheet  94a  is  superseded  by 
Substitute  Second  Revised  Sheet  Nos.  93 
and  94.  Second  Revised  Sheet  No.  121  is 
filed  to  delete  the  processing  fee 
requirement  from  Carnegie's 
interruptible  tran^ortation  rate 
schedule,  §  3.1.  Second  Revised  Sheet 
Nos.  104  and  126  are  filed  to  reduce  the 
penalty  for  excess  deliveries  during  gas 
supply  curtailment  and  to  provide  for 
notification  of  the  imbalance. 

Carnegie  states  that  the  filing  was 
served  on  parties  to  Docket  No.  RP88- 
131-000  and  each  of  its  customers  and 
affected  state  commissions  pursuant  to 
§  154.16(b)  of  the  Commission's 
Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Commission,  825  North  Capitol 
Street,  NE..  Washington.  DC  20426.  in 
accordance  with  Rules  214  and  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1987)).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  19, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
(FR  Doc.  88-18618  Filed  8-1&-88;  8:45  am] 

BILUNG  CODE  6717-4)1-M 

(Docket  No.  RP88-126-001] 

Colorado  Interstate  Gas  Co., 
Compliance  Filing 

August  11, 1988. 

Take  notice  that  on  August  5, 1988, 
Colorado  Interstate  Gas  Company  (CIG) 
filed  Substitute  Third  Revised  Sheet  No. 
60  and  Substitute  Fifth  Revised  Sheet 
No.  61  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  to  be  effective  June  1, 
1988. 

CIG  states  that  this  filing  is  in 
compliance  with  the  Director  Letter 
Order  of  July  8, 1988  and  the  proposed 
tariff  changes  affect  Section  21  of  the 


General  T«rms  and  Conditions  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 

CIG  states  that  copies  of  this  filing 
have  been  served  upon  its  jurisdictional 
customers  and  pubhc  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  19, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
(FR  Doc.  88-18622  Filed  8-16-88;  8:45  am] 

BILLING  CODE  S717-01-M 


[Docket  No.  RP88-224-001] 

Freeport  Interstate  Pipeline  Co.;  Filing 

August  11. 1988. 

Take  notice  that  on  August  4, 1988, 
Freeport  Interstate  Pipeline  Company 
(Freeport)  filed  Substitute  Original  Sheet 
No.  6  and  Substitute  Original  Sheet  No. 
50  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  to  be  effective  February  6, 
1988. 

Freeport  states  that  the  purpose  of 
this  filing  is  to  correct  typographical 
errors  on  Original  Sheet  Nos.  6  and  50, 
which  were  previously  filed  on  July  29, 
1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  19, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  CaBh«ll, 

Acting  Secretary. 

[FR  Doc.  88-18619  Filed  8-16-88;  8:45  am] 

BILLING  CODE  e717-01-M 


[Docket  Nos.  ST88-4010-000,  et  al.] 

Exxon  Gas  System,  Inc.,  et  al.;  Self- 
Implementing  Transactions 

August  10.  1988. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursusant  to  Part  284  of  the 
Commission's  Regulations,  and  sections 
311  and  312  of  the  Natural  Gas  Policy 
Actofl978(NGPA).» 

The  "Recipient"  column  in  the 
following  table  indicate  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction 

The  "Part  284  Subpart"  column  in  the 
following  table  indicate  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pipeline 
on  behalf  of  an  intrastate  pipeline  or  a 
local  distribution  company  pursuant  to 
§284.102  of  the  Commission's 
Regulations  and  S  311(a)(1)  of  the 
NGPA. 

A  "C'indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  Section  284.122  of 
the  Commission's  Regulations  and 
section  311(a)(2)  of  the  NGPA.  In  those 
cases  where  Commission  approval  of  a 
transportation  rate  is  sought  pursuant  to 
§  284.123(b)(2),  the  table  lists  the 
proposed  rate  and  the  expiration  date  of 
the  150-day  period  for  staff  action.  Any 
person  seeking  to  participate  in  the 
proceeding  to  approve  a  rate  listed  in 
the  table  should  file  a  motion  to 
intervene  with  the  Secretary  of  the 
Commission  on  or  before  August  31, 
1988. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  to  an  interstate 
pipeline  or  a  local  distribution  company 
served  by  an  interstate  pipeline 
pursuant  to  §  284.142  of  the 
Commission's  Regulations  and  section 
311(b)  of  the  NGPA.  Any  interested 
persons  may  file  a  complaint  concerning 
such  sales  pursuant  to  §  284.147(d)  of 
the  Commission's  Regulations 


'  Notice  of  a  transaction  does  not  constitute  a 
determination  that  the  terms  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 
noticed  filing  is  in  corapUance  with  the 
Commission's  Regulations. 
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An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 
Commission's  Regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  §  284.222 


and  a  blanket  certificate  issued  under 
§  284.221  of  the  Commission's 
Regulations. 

A  "G{LT)"  or  "G(LS)"  indicates 
transportation  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstates  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 


§  284.224  of  the  Commission's 
Regulations. 

A  "G(HT)"  or  "G(HS)"  indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under  §284.224 
of  the  Commission's  Regulations. 
Lois  D.  Cashell, 
Acting  Secretary. 


Docket  No.'  and  transporter/seller 


Recipient 


Date 
filed 

Sub- 
part 

Expiration 
date> 

Transpor- 
tation 
rate 
(cents 

per 
MMBtu) 

6-01-88 
6-01-88 

C 

B 

G-S 

B 

C 

B 

B 

C 

B 

B 

B 

G-S 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

C 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

C 

B 

B 

t 

B 

B 

B 

B 

B 

C 

C 

C 

C 

C 

B 

G 

BD 

C 

C 

C 

C 

B 

G-S 

B 

B 

B 

B 

B 

B 

B 

B 

10-29-88 

10.00 

6-01-88 

6-01-88 

6-01-88 
6-01-88 

10-29-88 

10.00 

6-01-88 

L 

6-01-88 
6-01-88 

10-29-88 

37.13 

6-01-88 

6-02-88 

6-02-88 

6-02-88 

6-02-88 

6-02-88 

6-02-88 

6-02-88 

6-02-88 

6-02-88 

6-02-88 

6-02-88 

6-02-88 

6-02-88 
6-02-88 

10-30-88 

32  50 

6-02-88 

6-02-88 

6-03-88 

6-03-88 

6-03-88 

6-03-88 

6-03-88 

6-03-88 

6-03-88 

6-03-88 

6-03-88 

6-03-88 

6-03-88 

6-03-88 

6-03-88 

6-03-88 

6-03-88 

6-03-88 

6-03-88 

6-06-88 
6-06-88 

11-03-88 

24.32 

6-06-88 

6-06-88 

6-06-88 

6-06-88 

6-06-88 

6-06-88 

6-06-88 
6-03-88 
6-06-88 
6-06-88 
6-06-88 

11-03-88 
10-31-88 
11-03-88 
11-03-88 

35.00 

12.50 

7.50 

12.80 

6-06-88 

6-06-88 

6-06-68 

6-03-88 

6-03-88 

6-03-88 

6-03-88 

6-03-88 

6-03-88 

ST88-4010    Exxon  Gas  System,  Inc 

ST88-401 1     Northern  Natural  Gas  Co „.. 

ST88-401 2    Northern  Natural  Gas  Co 

ST88-401 3    Northern  Natural  Gas  Co 

ST88-4014    Tan  Pipeline  Co 

STe8-4015    CNG  Transmissioo  Corp 

ST88-4016    Texas  Eastern  Transmission  Corp 

ST88-4017    Tranaok,  Inc 

ST88-4018  Transcontinental  Gas  Pipe  Line  Oxp.. 

ST88-4019  Transcontinental  Gas  Pipe  Une  Corp.. 

ST88-4020    Carnegie  Natural  Gas  Co 

ST88-4021    Tarpon  Transmissioo 

ST88-4022    Tennessee  Gas  Pipeline  Co 

ST88-4023    Tennessee  Gas  Pipeline  Co 

ST88-4024    Colorado  Interstate  Gas  Co 

ST88-4025    Colorado  Interstate  Gas  Co 

ST88-4026    Colorado  Interstate  Gas  Co 

ST88-4027  Transcontinental  Gas  Pipe  Une  Corp.. 

STe8-4028  Transcontinental  Gas  Pipe  Une  Corp.. 

ST8a-4029  Transcontinental  Gas  Pipe  Une  Corp.. 

ST88-4030  Transcontinental  Gas  Pipe  Une  Corp.. 

ST88-4031  Transcontinental  Gas  Pipe  Une  Corp.. 

ST88-4032    Tranaok.  Inc 

ST88-4033    Colorado  Interstate  Gas  Co 

ST88-4034    Colorado  Interstate  Gas  Co 

ST88-4035    Colorado  Interstate  Gas  Co 

ST88-4036    Texas  Eastern  Transmission  Corp 

ST88-4037    Texas  Eastern  Transmission  Corp 

ST88-4038    Texas  Eastern  Transmission  Corp 

ST88-4039    Texas  Eastern  Transmission  Corp 

ST88-4040    Texas  Eastern  Transmisskxi  Corp 

ST88-4041    El  Paso  Natural  Gas  Co 

ST88-4042    El  Paso  Natural  Gas  Co 

ST88-4043    Webb/Duval  Gatherers 

ST88-4044    Texas  Gas  Transmission  Corp 

ST88-4045    Texas  Gas  Transmission  Corp 

ST88-4046    Texas  Gas  Transmission  Corp 

ST88-4047    Texas  Gas  Transmission  Corp 

ST88-4048    Texas  Gas  Transmission  Corp 

ST88-4049    Texas  Gas  Transmission  Corp 

ST88-4050    Texas  Gas  Transmission  Corp 

ST88-4051    Texas  Gas  Transmission  Corp 

ST88-4052    Texas  Gas  Transmission  Corp 

ST88-4053    CNG  Transmission  Co 

ST88-4054    Valero  Transmission,  LP 

ST88-4055    Valero  Transmission,  LP 

ST88-4056    Valero  Transmission,  LP 

ST88-4057    Valero  Transmission,  LP 

ST88-4058    Tennessee  Gas  Pipeline  Co 

ST88-4059    Tennessee  Gas  Pipeline  Co 

ST88-4060    Tennessee  Gas  Pipeline  Co 

ST88-4061     Delhi  Gas  Pipeline  Co 

ST88-4062    Exxon  Gas  System,  Inc 

ST88-4063    Exxon  Gas  System,  Inc 

ST88-4064    Exxon  Gas  System,  Inc 

ST88-4065  Natural  Gas  Pipeline  Co.  of  America... 

ST8e-4066  Natural  Gas  Pipeline  Co.  ot  America... 

ST88-4067  Natural  Gas  Pipeline  Co.  of  America... 

ST88-4068  Natural  Gas  Pipeline  Co.  Of  America... 

ST88-4069  Transcontinental  Gas  Pipe  Une  Corp.. 

ST88-4070  Transcontinental  Gas  Pipe  Une  Corp.. 

ST88-4071  Transcontinental  Gas  Pipe  Une  Corp.. 

ST88-4072  Transcontinental  Gas  Pipe  Une  Corp.. 

ST88-4073    Tennessee  Gas  Pipeline  Co 

ST88-4074    Cotorado  Interstate  Gas  Co 


Transco  Gas  Pipe  Une  Corp., 

Adobe  Gas  Co , 

Tejas  Power  Corp 

Nortiiem  Minnesota  Utilities .. 


etal.. 


Phoenix  Kdiversified  Ventures,  Inc 

Pointe  Coupee  Parish 

Natural  Gas  Pipeline  Co.  Of  America.. 

Eiizabethtown  Gas  Co 

Atlanta  Gas  Ught  Co „.. 

Columbia  Gas  of  Pennsylvania,  Inc 

Tejas  Power  Corp „ 

Orange  and  Rockland  Utilities,  Inc 

Nashville  Gas  Co 

Uano,  Inc „ 

Soutf>em  California  Gas  Co ».. 

Iowa-Illinois  Gas  &  Electric  Co 

City  of  Shelby 

City  of  Shelby 

Humble  Gas  System,  Inc.,  et  al 

Long  Island  Lighting  Co 

North  Carolina  Natural  Gas  Corp 


Pacific  Gas  and  Electric  Co 

Peoples  Natural  Gas  Co 

Associated  Intrastate  Pipeline  Co 

American  Distribution  Co.,  Inc „ 

Central  Illinois  Public  ServKe  Co 

National  Gas  and  Oil  Corp 

East  Ohio  Gas  Co 

Boston  Gas  Co 

Gas  Co.  of  NM  (Div.  Public  Serv.  Co.  NM).. 
Gas  Co.  of  NM  (Div.  Publk:  Sen/.  Co.  NM).. 

Transcontinental  Gas  Pipe  Line  Corp 

Memptiis  Light,  Gas  and  Water  Division 

City  of  Heryjerson 

City  of  Hamilton 

Ohio  Valley  Gas  Corp 

Louisiana  Resources  Co 

Carrollton  Utilities 

Ohio  Valley  Gas  Corp 

Mississippi  Valley  Gas  Co ..................... 

Indiana  Utilities  Corp 

Natural  Gas  Rpeline  Co.  of  America 

Transcontinental  Gas  Pipe  Une  Corp 

El  Paso  Natural  Gas  Co 

Trunkline  Gas  Co 

Tennessee  Gas  Pipeline  Co 

Natural  Gas  Cleraing.  Intra.  Pipeline  Co 

Algonquin  Gas  Transmission  Co 

East  Ohio  Gas  Co.,  at  al 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Texas  Eastern  Transmission  Corp........ .... 

Northern  Natural  Gas  Co 

Union  Electric  Co 

Chevron  U.S.A . 

Iowa-Illinois  Gas  &  Electric  Co 

Valero  Transmission,  LP 

N.  Carolina  Natural  Gas  Corp 

Piedmont  Natural  Gas  Co 

Public  Service  Co.  of  N.  Carolina 

Commisskxi  of  Public  Works,  Greenwood .. 

Bishop  Pipeline  Corp 

Souttiem  California  Gas  Co 


Federal  Register  /  Vol.  53.  No.  159  /  Wednesday,  August  17.  1988  /  Notices 31089 


Docket  No.'  and  transporter/seller 


ST88-4075 

ST88-4076 

ST88-4077 

ST88-4078 

ST88-4079 

ST88-4080 

ST88-4081 

ST88-4082 

ST88-4083 

ST88-4084 

ST88-4085 

ST88-4086 

ST88-4087 

ST88-4088 

ST88-4089 

ST88-4090 

ST88-4091 

ST88-4092 

ST88-4093 

ST88-4094 

ST88-4095 

ST88-4096 

ST8e-4097 

ST88-4098 

ST88-4099 

ST88-4100 

ST88-4101 

ST88-4102 

ST88-4103 

ST88-4104 

ST88-4105 

ST88-4106 

ST88-4107 

ST88-4108 

5X68-4109 

ST88-4110 

ST88-4111 

ST88-4112 

ST88-4113 

ST88-4114 

ST88-4115 

ST88-4116 

ST88-4117 

ST88-4118 

ST88-4119 

ST88-4120 

ST88-4121 

ST88-4122 

ST88-4123 

ST88-4124 

ST88-4125 

ST88-4126 

ST88-4127 

ST88-4128 

ST88-4129 

ST88-4130 

ST88-4131 

ST88-4132 

ST88-4133 

ST88-4134 

ST88-4135 

ST88-4136 

ST88-4137 

ST88-4138 

ST88-4139 

ST88-4140 

ST88-4141 

ST88-4142 

ST88-4143 

ST88-4144 

ST88-4145 

ST88-4146 

ST88-4147 

ST88-4148 

ST88-4149 

ST88-4150 

ST88-4151 

ST88-4152 


Panhandle  Eastern  Pipe  Line  Co 

Truckline  Gas  Co 

Taickline  Gas  Co 

Tmckline  Gas  Co 

Truckline  Gas  Co 

Truckline  Gas  Co 

Truckline  Gas  Co 

Texas  Corp 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

El  Paso  Natural  Gas  Co 

Transcontinental  Gas  Pipe  Line  Corp 

Transcontinental  Gas  Pipe  Une  Corp 

Transcontinental  Gas  Pipe  Une  Corp 

Trunkline  Gas  Co 

Sea  Robin  Pipeline  Co 

United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Ur»e  Co 

Columljia  Gulf  Transmissk>n  Co 

Columtiia  Gulf  Transmission  Co 

Columbia  Gulf  Transmission  Co 

Columbia  Gulf  Transmission  Co 

ColumtM  Gulf  Transmission  Co 

Columbia  Gulf  Tremsmission  Co 

Columbia  Gulf  Transmission  Co 

Colorado  Interstate  Gas  Co 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

Lawrenceburg  Gas  Transmission  Corp . 

Arkia  Energy  Resources 

Arkia  Energy  Resources 

ArkIa  Energy  Resources 

Panhandle  Eastern  Pipe  Une  Co 

Williams  Natural  Gas  Co 

Williams  Natural  Gas  Co 

Tennessee  Gas  Pipeline  Co 

Natural  Gas  Pipeline  Co.  of  America 

Transok,  Inc 

Transok,  Inc 

Kentucky  West  Virginia  Gas  Co 

Kentucky  West  Virginia  Gas  Co 

Kentucky  West  Virginia  Gas  Co 

United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Une  Co 

Tennessee  Gas  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

Colorado  Interstate  Gas  Co 

Williams  Natural  Gas  Co 

Tennessee  Gas  Pipeline  Co 

Gulf  Energy  Pipeline  Co 

Transcontinental  Gas  Pipe  Une  Corp... 


Recipient 


NM).. 


Kansas  Gas  Supply  Corp 

Consumers  Power  Co 

Consumers  Power  Co 

Yankee  Pipeline  Co 

Bishop  Pipeline  Corp 

Access  Energy  Pipeline  Corp... 
Access  Energy  Pipeline  Corp... 

Northern  Natural  Gas  Co 

Bridgeline  Gas  DistritHJtion  Co . 

Amalgamated  Pipeline  Co 

Amalgamated  Pipeline  Co 

Gas  Co.  of  NM  (Dfv.  Publk:  Serv.  Co. 

Houston  Pipe  Une  Co 

North  Carolina  Natural  Gas  Corp 

Atlanta  Gas  Light  Co 

Central  Illinois  Public  Service  Co 

Baltinxxe  Gas  &  ElecL  Co.,  et  al 

Mississippi  Fuel  Co 

Jala  Pipeline  Corp 

Louisiana  State  Gas  Corp 

Houston  Pipe  Une  Co 

Bridgeline  Gas  Distritxjtion  Co 

Columbia  Gas  Transmission  Corp 

Nashville  Gas  Co 

Exxon  Corp 

Shreveport  Intrastate  Gas  Trans.,  Inc 

Peoples  Natural  Gas  Co 

Virginia  Natural  Gas  Co 

Alabama-Tennessee  Natural  Gas  Co 

Quivira  Gas  Co 

Bistiop  Pipeline  Corp 

Industrial  Energy  Services  Co 

PSI,  Inc 

TXG  Marketing 

Riley  Natural 

TXG  Marketing 

Bishop  Pipeline  Corp 

Riley  NatureU _ 

CNG  Trading  Co 

Direct  Gas 

PSI.  Inc 

Cincinnati  Gas  and  Electric  Co 

The  Borough  of  Chaml)ersburg  Gas  Dept.. 

Mt  Carmel  Public  Utility  Co 

Cairo  Public  Utility  Comm 

Western  Gas  Processors 

Heartlarxl  Gas  Marketing,  Inc 

Vesta  Energy  Co 

East  Ohk)  Gas  Co 

Pacific  Gas  and  Electric  Co 

ArkIa  Energy  Resources 

Natural  Gas  Pipeline  Co.  of  America 

Equitable  Gas  Co 

Equitable  Gas  Co 

Equitable  Gas  Co 

Florida  Gas  Transmisstton  Co 

Bishop  Pipeline  Corp 

Amalgamated  Pipeline  Co 

Jala  Pipe  Une  Cixp 

Tejas  Power  Corp „ 

Texaco  Producing,  Irw 

Peoples  Natural  Gas  Co.,  et  al 

Great  River  Gas  Co 

Consumers  Power  Co 

Mountaineer  Gas  Co 

Peoples  Gas  Light  &  Coke  Co 

Olympic  Pipeline  Co 

Ohio  Gas  Co 

Battle  Creek  Gas  Co 

Gokjen  Gas  Energies,  Inc 

Iowa-Illinois  Gas  &  Electric  Co 

Oxy  U.S.A.,  Inc 

Access  Energy  Pipeline  Corp 

Tennessee  Gas  Pipeline  Co 

Atlanta  Gas  Light  Co 

Soutfiwestem  Virginia  Gas  Co . 


Date 
filed 


Transcontinental  Gas  pipe  Une  Corp 

United  Gas  Pipe  Une  Co I  Peoples  Gas  &  Power  Co..  et  al 

Texas  Eastern  Transmission  Corp I  Monterey  Pipeline  Co 


6-03-77 

6-03-88 

6-03-88 

6-03-88 

6-03-88 

6-03-88 

6-06-88 

6-06-88 

6-06-88 

6-06-88 

6-06-88 

6-07-88 

6-06-88 

6-06-88 

6-06-88 

6-03-88 

6-07-88 

6-07-88 

6-07-88 

6-07-88 

6-07-88 

6-07-88 

6-07-88 

6-07-88 

6-07-88 

6-07-88 

6-07-88 

6-07-88 

6-07-88 

6-08-88 

6-08-88 

6-08-88 

6-08-68 

6-08-88 

6-08-88 

6-08-88 

6-08-88 

6-08-88 

6-08-88 

6-08-88 

6-08-88 

6-08-88 

6-08-68 

6-08-88 

6-08-88 

6-09-88 

6-09-88 

6-09-88 

6-09-88 

6-10-88 

6-10-88 

6-10-88 

6-13-88 

6-13-88 

6-13-88 

6-10-68 

6-10-88 

6-10-88 

6-10-88 

6-10-88 

6-10-88 

6-10-88 

6-10-88 

6-10-88 

6-10-88 

6-10-88 

6-10-88 

6-10-88 

6-10-88 

6-10-88 

6-13-88 

6-13-88 

6-13-88 

6-13-88 

6-13-88 

6-13-88 

6-13-88 

6-14-88 


Sub- 
part 


B 
B 
B 
B 
B 
B 
B 
C 
B 
B 
B 
B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

G 

B 

G-S 

B 

B 

B 

B 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

B 

B 

B 

G-S 

G-S 

G-S 

B 

B 

C 

C 

B 

B 

B 

G 

B 

B 

B 

G-S 

G-S 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

G-S 

B 

C 

B 

B 

B 

B 


Expirattoo 
date* 


11-07-68 
11-07-88 


Transpor- 
tation 
rate 
(cents 

per 
MMBtu) 


37.13 
37.13 


31090 
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Docket  No.'  and  transporter/seller 


ST88-4153 

STB8-4154 

ST88-4155 

ST88-4156 

ST88-4157 

ST8&-41S8 

STB8-4159 

ST8a-4160 

STa8-4161 

STB8-4162 

8188^163 

ST88-4164 

ST88-4165 

ST88-4166 

ST88-4167 

ST88-4168 

ST88-4169 

ST88-4170 

ST88-4171 

ST88-4172 

ST88-4173 

STea-4174 

ST88-4175 

ST88-4176 

ST88-4177 

ST88-4178 

ST88-4179 

ST88-4180 

ST88-4181 

ST88-4182 

ST88-4183 

ST88-4184 

ST88-4185 

STS&-4186 

ST8S-4187 

ST88-4188 

STB8-4189 

ST88-4190 

ST88-4191 

ST88~«192 

ST88-4193 

ST8S-4194 

ST88-4195 

ST88-4196 

ST88-4197 

8788-4198 

ST88-4199 

ST88-4200 

ST88-4201 

ST88-4202 

8T88-4203 

8T8S-4204 

ST88-4205 

ST88-4206 

ST88-4207 

ST88-4208 

ST88-4209 

8T88-4210 

8T88-421 1 

8T88-4212 

ST88-4213 

ST88-4214 

8T88-4215 

8T88-4216 

ST88-4217 

ST88-4218 

ST88-4219 

ST88-4220 

ST88-4221 

ST88-4222 

ST88-4223 

ST88-4224 

ST88-4225 

8T88-4226 

ST88-4227 

ST88-4228 

ST88-4229 

ST88-4230 


Texas  Eastern  Traasmission  Corp.. 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmisaian  Corp.. 
Texas  Eastern  TransiruMion  Corp.. 
Texas  Eastern  Trammisaion  Corp .. 
Texas  Eastern  Transmission  Corp~ 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp_ 
Texas  Eastern  Transmission  Corp .. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  TransmiMion  Corp. 
Texas  Eastern  Transmissiaii  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp. 

CNG  Transmission  Corp- 

CNG  Transmission  Corp.. 
CNG  Transmission  Corp_ 
CNG  Transmission  Corp. 
CNG  Transmission  Corp_ 
CNG  Transmission  Corp_ 
CNG  Transmission  Corp- 
CNG  Transmission  Corp- 
CNG  Transmission  Corp- 
CNG  Transmission  Corp- 
CNG  Transmission  Co«p- 
CNG  Transmission  Corp_ 
CNG  Transmission  Corp.. 
CNG  Transmission  Corp.. 
CNG  Traramission  Corp- 
CNG  Transmission  Corp- 
CNG  Transmission  Coip- 

CNG  Transmission  Cotp 

CNG  Transmission  Co(p„ 
CNG  Transmission  Corp.. 
CNG  Transmission  Corp. 
CNG  Transmission  Corp. 
CNG  Transmission  Corp.. 
CNG  Transmission  Corp_ 
CNG  Transmission  Corp- 


CNG  Transmission  Corp 

CNG  Transmission  Corp.. 
CNG  Transmission  Corp_ 
CNG  Transmission  Corp.. 
CNG  Transmission  Corp.. 
CNG  Transmission  Corp.. 
CNG  Transmission  Corp.. 
CNG  Transmission  Corp.. 
CNG  Transmission  Corp. 
CNG  Transmission  Corp.. 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Trarfsmission  Corp...- 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp. 
CNG  Transmission  Corp.. 
CNG  Transmission  Corp.. 
CNG  Transm«sion  Corp.. 
CNG  Transmission  Corp.. 
CNG  Transmission  Corp.. 
CNG  Transmission  Corp.. 
CNG  Transmission  Corp.. 
CNG  Transmission  Corp.. 
CNG  Transmission  Corp.. 
CNG  Transmisswn  Corp.. 
CNG  Transmission  Corp.. 


Recipient 


Vafley  Gas  Ca..... 

Indiana  Gas  Oa  Ine 

Public  SsfMoa  Elacbic  and  Gas  Ca_. 

BrooUyn  Union  Gas  Co 

Union  Backic  Co. 

PubHc  Ssrvics  Electric  snd  Gas  Ca. 

BfooUyn  Union  Gas  Co 

Phiads^pNa  Gas  Wortis 

City  of  BalsswKs 


Transco  Louisiana  Intrastate  Pipeline  Co... 
Transco  Looisiarw  Intrastate  Pipeline  Ca.. 

Tenr\essee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tiunkline  Gas  Co _ „ 

Natural  Gas  Pipeline  Co.  of  America 

Natural  Gas  Pipeline  Co.  of  America _. 


Ptatads^M  Electric  Co. 

City  of  LoMfto 

Braoklyn  Union  Gas  Co . 

City  of  Cairo 

City  of  NonMcti 

atyofLa>sr^ 

CMy  of  New  Hsnnony 

Bay  SUils  Gas  Co 

RodMStar  Gas  &  ElecMc  Cocp. 
RochMtsr  Gas  &  Eieclric  Corp. 
Rochestsr  Gas  A  Electric  Coip.. 
Rochester  Gas  &  Electric  Corp„ 

Hope  Gas,  Inc ~. 

Niagsfs  Moftanvk  Power  Corp 

Niagara  Mowtiawk  Powrsr  Corp.. 
Niaeara  Mohawlc  Power  Corp  — 

Peoples  Nstursl  Gas  Co. 

Corning  Natual  Gas  Corp. 
Rochsstar  Gas  &  Bsctric  Corp. 
Rochaslsr  Gas  &  Eieclric  Corp.. 
Niagara  Motiawk  PowsrCorp 

Peoples  Natural  Gas  Go 

Niagsra  Mofwak  Poiwar  Corp . 
Niagara  Motiawk  Power  Corp . 
Niagara  Uohn^  Power  Corp. 

Peoples  Natural  Gas  Co 

Niagara  Mohawtt  Powsr  Corp 

Niagara  Mohawk  Power  Corp 

River  Gas  Co - 

Niagara  Motiawk  Power  Corp 

Niagara  Mohawk  Power  Corp 

Peoples  Natural  Gas  Co 

East  Ohio  Gas  Co 

East  Ohio  Gas  Co _ 

Niagara  Mohawk  Powsr  Corp 

Niagara  Mohawk  Power  Corp 

Peoples  Nstursl  Gas  Co. 
Peoisles  Natural  Gas  Co. 
PeoiJles  Natural  Gas  Co. 
Peoples  Natural  Gas  Co. 

Rochester  Gas  &  Electric  Corp~._ 

Rochester  Gas  &  Electnc  Corp 

Roctwster  Gas  &  Electric  Corp 

Tennessee  Gas  Pipelirte  Co 

Rochester  Gas  &  Electric  Corp 

New  York  State  Electric  and  Gas  Ca. 

Mountaineer  Gas  Co 

Niagara  Motiawk  Power  Corp 

East  Ohio  Gas  Co 

Rochester  Gas  &  Electric  Corp 

Niagara  Mohawk  Powsr  Corp 

River  Gas  Co 

Rochester  Gas  &  Electric  Corp 

Niagara  MohawK  Powsr  Corp 

North  Penn  Gas  Co 

Niagara  Mohawk  Power  Corp 

Roctiester  Gas  &  Electric  Corp 

Rochester  Gas  &  Electric  Corp 

Rochester  Gas  &  Electric  Corp 

Hope  Gas,  Inc 

Peoples  Natural  Gas  Co 


Date 
filed 


Sub- 
pan 


Cf*3  Transmission  Corp 

Coklnos  Natural  Gas  Co 

Energy  Buyers  Service  Corp . 

Bishop  Pipeline  Corp 

Northern  Illinois  Gas  Co 

Northern  Illinois  Gas  Co 


6-14-88 
&-14-S8 
8-14-88 
6-14-B8 
6-14-88 
6-14^88 
6-14-88 
6-14-88 
6-14-S8 
6-14-88 
6-14-68 
6-14-88 
6-14-88 
6-14-88 
6-14-68 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-86 
6-14-88 
6-14-68 
6-14-88 
6-14-86 
6-14-88 
6-14-88 
6-14-68 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-68 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-86 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-14-88 
6-15-88 
6-15-88 
6-15-88 


8 

8 

8 

8 

B 

B 

8 

B 

8 

8 

B 

B 

8 

B 

8 

8 

8 

B 

6 

8 

8 

B 

8 

B 

B 

8 

8 

8 

8 

B 

8 

8 

8 

B 

B 

B 

B 

B 

8 

8 

8 

8 

8 

8 

8 

B 

B 

8 

B 

B 

8 

B 

G 

8 

B 

8 

8 

B 

8 

B 

8 

8 

B 

B 

B 

B 

8 

8 

B 

B 

C 

C 

G 

B 

G-S 

8 

8 

8 


Expiration 
date> 


Transpor- 
tation 
rate 
(cents 

per 
MMBtu) 


11-11-88 
11-11-88 


00.49 
0102 
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Docket  No.'  and  transporter/seller 

Recipient 

Date 
filed 

Sub- 
part 

Expiration 
date' 

Transpor- 
tation 
rate 
(cents 

per 
MMBtu) 

ST88-4231 
ST88-4232 
ST88-4233 
ST88-4234 
ST88-4235 
ST88-4236 
ST88-4237 
ST88-4238 
ST88-4239 
ST88-4240 
ST88-4241 
ST88-4242 
ST88-4243 
ST88-4244 
ST88-4245 
ST88-4246 
ST88-4247 
ST88-4248 
ST88-4249 
ST88-4250 
ST88-4251 
ST8e-4252 
ST88-4253 
ST88-4254 
ST88-4255 
ST88-4256 
STB8-4257 
ST88-4258 
ST88-4259 
ST88-4260 
ST88-4261 
ST88-4262 
ST88-4263 
ST88-4264 
ST88-4265 
ST88-4266 
ST88-4267 
5188-4268 
ST88-4269 

El  Paso  Natural  Gas  Co 

Northern  IINnois  Gas  Co 

6-15-88 
6-15-88 
6-15-88 
6-15-88 
6-15-88 
6-15-88 
6-15-88 
6-15-88 
6-15-88 
6-15-88 
6-15-88 
6-15-88 
6-15-88 
6-15-88 
6-15-88 
6-16-88 
6-16-88 
6-16-88 
6-16-88 
6-16-88 
6-16-88 
6-16-88 
6-16-88 
6-16-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-17-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 

B 

B 

B 

C 

B 

B 

G-S 

G-S 

8 

G 

G 

B 

B 

B 

B 

C 

G-S 

G 

B 

B 

B 

B 

B 

B 

C 

G-HT 

B 

B 

8 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

G-S 

G-S 

B 

8 

G-S 

G 

C 

G 

B 

8 

B 

8 

B 

G-S 

El  Paso  Natural  Gas  Ck) 

Southwest  Gas  Corp 

El  Paso  Natural  Gas  Co 

B&A  Pipeline  Co 

Valero  Transmission  L.P 

Texas  Eastern  Transmission  Corp 

United  Gas  Pipe  Line  Co 

Clinton  Newt>erry  NaL  Gas  Authority 

United  Gas  Pipe  Line  Co 

SNG  Intrastate  Pipline  Inc 

United  Gas  Pipe  Line  Co 

Chevron  U.S.A 

Energy  Marketing  Exchar>ge  Inc 

Tennessee  Gas  Pipline  Co 

Tennessee  Gas  Pipline  Co 

Energy  North.  Inc 

Tennessee  Gas  Pipline  Co 

Florida  Gas  Transmission  Co 

Tenr>essee  Gas  Pipline  Co 

Columtxa  Gas  Transmission  Com 



Southern  Natural  Gas  Co 

South  Carolina  Pipeline  Corp 

Soutliem  Natural  Gas  Co 

Atlanta  Gas  Light  Co  .      . 

Southern  Natural  Gas  Co 

SNG  Intrastate  Pipeline,  Inc 

Southern  Natural  Gas  Co 

Oty  of  Tnon 

Mississippi  Valley  Gas  Co 

11-13-88 

33  70 

Tennessee  Gas  Pipeline  Co 

Tejas  Power  Corp 

Tennessee  Gas  Pipeline  Co 

Columbia  Gas  Transmission  Corp 

Terwiessee  Gas  Pipeline  Co 

Energy  North,  Inc 

Transcontinental  Gas  Pipe  Line  Corp 

Pennsylvania  Gas  &  Water  Co.,  et  al 

Transcontinental  Gas  Pipe  Line  Corp 

Delmarva  Power  and  Light  Co 

Transcontinental  Gas  Pipe  Line  Corp 

Piednrvjnt  Natural  Gas  Co 

Transcontinental  Gas  Pipe  Line  Corp 

Southwestern  Virginia  Gas  Co 



Transcontinental  Gas  Pipe  Line  Corp 

Northern  III.  Gas  Co.,  et  al 

United  Texas  Transmission  Co 

Natural  Gas  Pipeline  Co  of  America 

Phillips  Gas  Rpeline  Co 

Phillips  Natural  Gas  Co 

Texas  Eastern  Transmission  Corp 

Southern  Connectkxit  Gas  Co 

Texas  Eastern  Transmission  Corp 

Indiana  Gas.  Co.,  Inc 

Texas  Eastern  Transmission  Corp 

City  of  Lebarwn 

Texas  Eastern  Transmission  Corp 

Central  Illinois  Put>lic  Service  Co 

Texas  Eastern  Transmission  Corp 

City  of  Kennett 

Texas  Eastern  Transmission  Corp 

PublK  Service  Electric  and  Gas  Co 

Texas  Eastern  Transmission  Corp 

Oranoe  and  Rockland  Utilities  Inc 

Transcontinental  Gas  Pipe  Line  Corp 

Northern  lltinots  Gas  Co 

Transcontinental  Gas  Pipe  Line  Corp 

South  Carolina  Pipeline  Corp  

Transcontinental  Gas  Pipe  Line  Corp 

Piedmont  Natural  Gas  Co 

Northwest  Pipeline  Corp 

inwA-tiiinofS  Gas  A  Flfy^tric  Co 

Northwest  Pipeline  Corp 

Cascade  Natural  Gas  Core     

United  Gas  Pipe  Line  Co 

City  of  Dublin  et  al   

ST88-4270 

United  Gas  Pipe  Line  Co 

Peooles  Gas  &  Power  Co    Inc    et  al 

ST88-4271 
ST88-4272 
ST88-4273 
ST88-4274 
ST88-4275 
ST88-4276 
ST88-4277 
ST88-4278 
ST88-4279 
ST88-4280 
ST88-4281 
ST88-4282 
ST88-4283 
ST88-4284 
ST88-4285 
ST88-4286 
ST88-4287 
ST88-4288 
ST88-4289 
ST88-4290 
ST88-4291 
ST88-4292 
ST88-4293 
ST88-4294 
ST88-4295 
ST88-4296 
ST88-4297 
ST88-4298 
ST88-4299 
ST88-4300 
ST88-4301 
ST88-4302 
ST88-4303 
ST88-4304 
ST88-4305 
ST88-4306 
ST88-4307 
ST88-4308 

United  Gas  Pipe  Line  Co 

Texas  Southern  Pioeline  Inc 

United  Gas  Pipe  Line  Co 

South  Carolina  Pioeline  et  al 

United  Gas  Pipe  Line  Co 

Texaco  Gas  Marketina  \r)c                 

United  Gas  Pipe  Line  Co 

Tejas  Power  Corp      

United  Gas  Pipe  Line  Co 

Trans  Louisiana  Gas  Co.,  Ir>c 

Northern  Natural  Gas  Co 

East  Ohio  Gas  Co 

Northern  Natural  Gas  Co 

Exxon  Corn                                      

Columt>ia  Gulf  Transmission  Co 

Crantjerry  Pipeline  Corp 

11-14-88 

74.50 

Natural  Gas  Pipeline  Co.  of  America 

Transcontinental  Gas  Pioe  Line  Cotd 

Natural  Gas  Pipeline  Co.  of  America 

Exxon  Gas  Svstem  Inc 

Natural  Gas  Pipeline  Co.  of  America 

Venture  Pipeline  Co                       

El  Paso  Natural  Gas  Co 

Southwest  Gas  Cofp 

Transcontirtental  Gas  Pipe  Line  Corp 

PiednDont  Natural  Gas  Co                          

Transcontir)ental  Gas  Pipe  Line  Corp 

Public  Service  Eiectnc  and  Gas  Co 

WHIiams  Natural  Gas  Co 

Ford  Motor  Co     

ANR  Pipeline  Co 

Producers  Gas  Pipeline  Co 

6-20-88  1  B 
6-20-88     B 

ANR  Pipeline  Co 

Paris  Henry  Co  Put)l:o  Utilitv  Dist 

ANR  Pipeline  Co 

6-20-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 
6-20-88 

8 

B 

B 

B 

8 

8 

B 

B 

B 

B 

8 

B 

B 

8 

B 

B 

G-S 

B 

B 

B 

ANR  Pipeline  Co 

Michioan  Gas  Utill^es  Co 

ANR  Pipeline  Co 

Michiaan  Gas  Co                         

ANR  Pipeline  Co 

Paris  Henrv  Co  Public  Utilitv  Dist 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

Access  Enerav  Pioeline  Coro 

.».».»...»»»..■ 

ANR  Pipeline  Co 

Union  Natural  Gas  Pioeline  Co             

Trunkline  Gas  Co 

Transamencan  Gas  Transmission  Corp X 

Trunkline  Gas  Co 

Trunkline  Gas  Co 

Consumers  Power  Co 

Trunkline  Gas  Co 

Consumers  Power  Co                          

Trunkline  Gas  Co 

Trunkline  Gas  Co 

Trunkline  Gas  Co 

Consumers  Power  Co 



Trunkline  Gas  Co 

Trunkline  Gas  Co 

Consumers  Power  Co 

. 

Trunkline  Gas  Co 

Suoerior  Natural  Gas  Coro 

Trunkline  Gas  Co 

Consumers  Power  Co  

Trunkline  Gas  Co 

Consumers  Power  Co 

Tninkline  Gas  Co 

Consumers  Power  Co 
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ST88-4309 

ST8»-4310 

ST88-4311 

ST88-4312 

ST88-4313 

ST88-4314 

ST88-4315 

ST88-4316 

ST88-4317 

ST8a-4318 

ST88-4319 

ST88-4320 

ST88-4321 

ST88-4322 

ST88-4323 

ST88-4324 

ST88-4325 

ST88-4326 

ST88-4327 

ST88-4328 

ST88-4329 

ST88-4330 

ST88-4331 

ST88-4332 

ST88-4333 

ST88-4334 

ST88-4335 

ST88-4336 

ST88-4337 

ST88-4338 

ST88-4339 

ST88-4340 

STB8-4341 

ST88-042 

ST88-4343 

ST88-4344 

ST88-4345 

ST88-4346 

ST8a-4347 

ST8a-4348 

ST88-4349 

ST88-4350 

ST38-4351 

ST88-4352 

ST88-4353 

ST88-4354 

ST88-4355 

ST88-4356 

ST88-4357 

ST88-4358 

ST88-4359 

ST98-4360 

ST88-4361 

ST88-4362 

ST88-4363 

ST88-4364 

ST88-4365 

ST88-4366 

ST88-4367 

ST88-4368 

ST88-4369 

ST88-4370 

S788-4371 

ST88-4372 

ST88-4373 

ST88-4374 

ST88-4375 

ST88-4376 

ST88-4377 

ST88-4378 

ST88-4379 

ST88-4380 

ST88-4381 

ST88-4382 

ST88-4383 

ST88-4384 

5X88-4385 

ST38-4386 


Trunkline  Gas  Co .._ 

Trunkline  Gas  Co 

Trunkline  Gas  Co 

Trunkline  Gas  Co 

Trunkline  Gas  Co 

Trunkline  Gas  Co ...- 

Trunklirie  Gas  Co 

Trunkline  Gas  Co 

Trunkline  Gas  Co 


Tennessee  Gas  Pipelina  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gqs  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co - ... 

Tennessee  Gas  Pipeline  Co ..... 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Piiwiine  Co 

Texas  Eastern  Trarwniasion  Corp 

Texas  Eastern  Transmiaston  Corp , 

Texas  Eastern  Transiniasion  Corp 

Texas  Eastern  Transmiasion  Corp 

Texas  Eastern  Transmisaion  Corp 

Algonquin  Gas  Trarwmisaion  Co 

Tennessee  Gas  Pipeline  Co 

Transcontinental  Gas  Pipe  Line  Corp.. 
Transcontinental  Gas  Pipe  Line  Corp.. 
Transcontinental  Gas  Pipe  Line  Corp.. 

El  Paso  Natural  Gaa  Co _ _ 

El  Paso  Natural  Gas  Co.._ 

Valero  Interstate  Transmission  Co 

Valero  Transmission,  LP 

Valero  Transmission,  L.P _ 

Natural  Gas  Pipeline  Ca  of  America  „. 

Tenr>essee  Gas  Pipeline  Co 

Trunkline  Gas  Co 

Trunklirw  Gas  Co _ 

Trunkline  Gas  Co _ 

Texas  Eastern  Tcansmissnn  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Trar«mission  Corp 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co_ 

Transcontinental  Gas  Pipe  Line  Corp.. 
Transcontinental  Gas  Pipe  Lme  Corp.. 
Transcontinental  Gas  Pipe  Line  Corp.. 

Somerset  Gas  Servce 

Arkia  Energy  Resources 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co_ _ 

United  Gas  Pipe  Line  Co _ 

United  Gas  Pipe  Line  Co_ _ 

United  Gas  Pipe  Line  Co _ 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co. 

ANR  Pipeline  Co...._ 

ANR  Pipeline  Co  ..._ 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Traramission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Trarwmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmissioo  Corp 

Texas  Eastern  Transmisakxi  Corp 

Texas  Eastern  Transmission  Corp 

ANR  Pipeline  Co- _ 

Algonquin  Gas  Transmission  Co. 

Algonquin  Gas  Traramisaion  Co~ 

Algonquin  Gas  Transmission  Co 


Recipienl 


Consumers  Power  Co  _. 
Consumers  Power  Co ._ 
Consumers  Power  Co ... 
Consumer*  Power  Co ... 
Consumers  Power  Co. 

Consumers  Power  Co ..._ — 

Consumers  Power  Co 

Consumers  Power  Co 

Atlanta  Gas  Light  Co 

CNG  TransmisSHXi  Corp 

National  Fuel  Gas  Supply  Corp . 
Nashville  Gas  Co.._ - 


Alabama-Tertnessee  Hituat  Gas  Co- 


City  o(  Holyoke  Gas  and  Electric  Oept.. 

Midwestern  Gas  Transmission  Co 

City  of  Lobelville 

City  of  Spiingfieid 

City  of  ClarksviHe . 


Westfield  Gas  A  Electiic  Light  Dept- 

Elizabeth  Natural  Gas .._ — . 

Greenbrier  Gas  System _ 

C%  of  Portland. 

Dabnarva  Power  and  Light  Co . 
Associalsd  Natural  Gas  Co  ...._ 

Dayton  Power  and  Light  Co 

Elizabethtown  Gas  Co — -. 

ENzabethlown  Gas  Co.— _ 

Southern  Connecticut  Gas  Co . 
Tenngasco  Corp.. 

Philadelpha  Electric  Co 

aty  of  Alexander  City 

Atlanta  Gas  Light  Co 

Southern  Calitomia  Gas  Co.. 

Delhi  Gas  Pipeline  Corp 

Valero  Transmisskyv  L.P 


Oats 
filed 


Natural  Gas  Pipeline  Co  of  Amenca . 

Valero  Interstate  Trar>smission  Co 

Northern  Indiana  Public  Service  Co .. 

ANR  Pipeline  Co 

Consumers  Power  Co _ 

Consumers  Power  Co..  «(  el..- _.. 

Consumers  Power  Co 

Providence  Gas  Co 

Philadelphia  Gas  tMorks.. 

Providenoe  Gias  Co 

Connecticut  Light  &  Power  Co... 

Riverway  Gas  Plpekne  Co 

Intematnnai  Paper  Co ..- 

Natural  Gas  Cleannghouse,  Inc.. 

City  of  Shelby _ 

UGI  Corp _ 


Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp.- 

Access  Energy  Pipeline  Corp 

City  Gas  Co _ 

Amoco  Production  Co 

Exxon  Corp _ _ ..„ 

Amoco  Production  Co 

Mid  Louisiana  Gas  Co 

Exxon  Corp 

Mobil  Oil  Exp.  a  Producing  SE.  Inc 

Transamencan  Gas  Transmission  Corp.. 

Michigan  Consolidated  Gas  Co.._ 

Wisconsin  Natural  Gas  Ca 

Bndgeline  Gas  Distribution  Co 

Philadelphia  Electnc  Co 

Rochester  Gas  &  Electric  Corp 

Baltimore  Gas  and  Electric  Co 

Associated  Natural  Gas  Co 

Baltimore  Gas  and  Electric  Co 

Long  Island  Lighting  Co - 

Philadelphia  Electric  Co 

Rochester  Gas  &  Electric  Corp 

Michigan  Conaotidalad  Gas  Co 

Fall  River  Gas  Co .._ __ 


Orange  and  Rockland  UtiMies,  Inc.. 
Connecticut  Light  &  Power  Co 


6-20-68 

6-20-88 

6-20-88 

6-20-S8 

6-20-66 

6-20-88 

6-20-88 

6-20-68 

6-20-68 

6-21-88 

6-21 -«8 

6-21-68 

6-21-68 

6-21-88 

6-21-68 

6-21-66 

6-21-68 

6-21-88 

6-21-88 

6-21-88 

6-21-88 

6-21-68 

6-21-88 

6-21-68 

6-21-88 

6-21-88 

6-21-88 

6-21-88 

6-21-86 

6-22-88 

6-22-66 

6-22-88 

6-22-66 

6-22-68 

6-22-88 

6-22-88 

6-22-68 

5-22-68 

6-22-86 

6-22-86 

6-22-88 

6-22-86 

6-23-86 

6-23-86 

6-23-88 

6-23-88 

6-23-86 

6-23-68 

6-23-86 

6-23-88 

6-23-88 

6-22-88 

6-24-88 

6-24-88 

6-24-88 

6-24-88 

6-27-88 

6-24-88 

6-24-88 

6-27-88 

6-24-88 

6-24-88 

6-24-88 

6-24-88 

6-24-88 

6-24-88 

6-24-88 

6-24-88 

6-24-88 

6-24-88 

6-24-68 

6-24-88 

6-24-88 

6-24-68 

6-24-88 

6-24-88 

6-24-88 

6-24-88 


Sub- 
part 


B 

B 

B 

B 

B 

8 

B 

B 

B 

G 

G 

B 

G 

B 

G 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

G-S 

B 

B 

B 

B 

B 

B 

C 

C 

B 

G 

B 

B 

B 

B 

B 

B 

B 

B 

G-S 

8 

B 

8 

C 

8 

B 

B 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

8 

8 

B 

B 

B 

B 

8 

B 

B 

B 

8 

B 

B 

B 

B 

B 


Expira  ion 
date' 


Transpor- 
tation 
rate 
(cents 

per 
MMBtu) 


11-19-88 


40.00 
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Recipient 


Date 
filed 


Sub- 
part 


Expiration 
date* 


Transpor- 
tation 
rate 
(cents 

per 
MMBtu) 


ST88-4387    Algonquin  Gas  Transmission  Co 

ST88-4388  Natural  Gas  Pipeline  Co.  ot  America... 
ST88-4389    NaturaJ  Gas  Pipeline  Co.  of  America... 

ST88-4390    Northwest  Pipeline  Corp 

ST88-4391     Northwest  Pipeline  Corp 

ST88-4392  Transcontinental  Gas  Pipe  Line  Corp.. 
ST88-4393    Transcontinental  Gas  Pipe  Line  Corp.. 

ST88-4394    Columbia  Gulf  Transmission  Co 

ST88-4395    Tennessee  Gas  Pipeline  Co 

ST88-4396    Tennessee  Gas  Pipeline  Co 

ST88-4397    Tennessee  Gas  Pipeline  Co 

ST88-4398    Tennessee  Gas  Pipeline  Co.- 

ST88-4399    Tmnkline  Gas  Co 

ST88-4400  Transcontinental  Gas  Pipe  Line  Corp.. 
ST88-4401    Transcontinental  Gas  Pipe  Line  Corp.. 

ST88-4402  El  Paso  Natural  Gas  Co 

ST88-4403  El  Paso  Natural  Gas  Co „ 

ST88-4404  Natural  Gas  Pipeline  Co.  of  America 

ST8B-4406  Kentucky  West  Virginia  Gas  Co 

ST88-4407  Kentucky  West  Virginia  Gas  Co _ 

ST88-4408  Kentucky  West  Virginia  Gas  Co.- 

ST88-4409  Kentucky  West  Virginia  Gas  Co 

ST88-441 1  Kentucky  West  Virginia  Gas  Co 

ST88-4412  Northwest  Pipeline  Corp 

ST8a-4413  Northwest  Pipeline  Corp 

STB8-4414  Sabine  Pipe  Line  Co 

ST8a-4415  Sabine  Pipe  Line  Co _ - 

ST88-4416  Sabine  Pipe  Une  Co 

ST88-4417  Tennessee  Gas  Pipeline  Co 

ST88-4418  Tennessee  Gas  Pipeline  Co 

ST88-4419  Termessee  Gas  Pipeline  Co 

ST88-4420  Tennessee  Gas  Pipelino  Co 

ST88-4421  Tennessee  Gas  Pipeline  Co. 

ST88-4422  Tennessee  Gas  Pipeline  Co..._ 

ST88-~4423  Tennessee  Gas  Pipeline  Co 

ST88-4424  Neches  Pipeline  System 

ST88-4425  Delhi  Gas  Pipeline  Corp - 

ST88-4426  Texas  Gas  Transmission  Corp ..._ 

ST88-4427  Texas  Gas  Transmission  Corp 

ST88-4428  Texas  Gas  Transmission  Corp 

ST88-4429  Texas  Gas  Transmission  Corp 

ST88-4430  Texas  Gas  Transmission  Corp 

ST88-4431  Texas  Gas  Transmission  Corp , 

ST88-4432  Texas  Gas  Transmission  Corp , 

ST88-4433  Texas  Gas  Transmission  Corp 

ST88-4434  Texas  Gas  Trarwmission  Corp 

ST8e-4435  Texas  Gas  Transmission  Corp 

ST88-4436  Texas  Gas  Transmission  Corp 

ST88-4437  Panhandle  Eastern  Pipe  Line  Co 

ST88-4438  Panhandle  Eastern  Pipe  Line  Co 

ST88-4439  Panhandle  Eastern  Pipe  Une  Co 

STe8-4440  Panhandle  Eastern  Pipe  Line  Co 

ST88-4441  Panhandle  Eastern  Pipe  Line  Co 

ST88-4442  Panhandle  Eastern  Pijje  Line  Co 

ST88-4443  Panhandle  Eastern  Pipe  Line  Co 

ST88-4444  Panhandle  Eastern  Pipe  Line  Co 

ST88-4445  Panhandle  Eastern  Pipe  Line  Co 

STeB-4446  Natural  Gas  Pipeline  Co.  of  America.... 
ST88-4447  Natural  Gas  Pipeline  Co.  of  America.... 
ST88-4448  Natural  Gas  Pipeline  Co.  of  America.... 

ST88-4449  Cf«3  Transmission  Corp 

ST88-4450  CNG  Transmission  Corp 

ST88-4451  CNG  Transmission  Corp 

ST88-4452  CNG  Transmission  Corp 

ST88-4453  CNG  Transmission  Corp „ 

ST8a-4454  CNG  Transmission  Corp 

ST88-4455  CNG  Transmission  Corp 

ST88-4456  CNG  Transmission  Corp 

ST88-4457  CNG  Transmission  Corp 

ST88-4458  CNG  Transmission  Corp 

ST88-4459  CNG  Trarwnission  Corp 

ST88-4460  CNG  Transmission  Corp 

STEc-4461  CNG  Transmission  Corp 

ST88-4462  CNG  Transmission  Corp 

.  ST88-4463  CNG  Transmission  Corp 

ST88-4464  CNG  Transmission  Corp , 

ST88-4465  CNG  Transmission  Corp 

ST88-4466  CNG  Transmission  Corp 


Southern  Connectk;ut  Gas  Co 

Wisconsin  Gas  Co 

Peoples  Gas  Light  &  Coke  Co 

Northwest  Natural  Gas  Co 

Utah  Gas  Service  Co 

South  Carolina  Rpeline  Corp 

Enserch  Gas  Transmission  Co 

Nashville  Gas  Co.,  et  al 

Commonwealth  Gas  Co 

Boston  Gas  Co _ 

Southern  Connecticut  Gas  Co 

Valley  Gas  Co 

Associated  Intrastate  Pipeline  Co.. 

Atlanta  Gas  Light  Co 

City  of  Lexington,  NC 

Southern  Caiifxxnia  Gas  Co 

Pacific  Gas  and  Electric  Co 


Catwt  Energy  Marketing  Corp 

Columbia  Gas  of  Pennsylvania,  et  al ~ 

Columbia  Gas  of  Kentucky,  Inc -. 

Eastern  Shore  Natural  Gas  Co 

Baltimore  Gas  and  Electric  Co 

UGI  Corp 

Cascade  Natural  Gas  Corp.- 

CP  National  Corp 

Indiana  Gas  Co.,  Inc 

Sun  Gas  Transmission  Ca,  Inc 

Access  Energy  Pipeline  Corp 

Elizabethtown  Gas  Co - 

Orange  and  Rockland  Utilities,  Inc 

Essex  Cotjnty  Gas  Co — _ 

Southern  Connecticut  Gas  Co 

Cokxiial  Gas  Corp „ 

Columbia  Gas  of  Ohio,  et  al 

Western  Kentucky  Gas  Co _ 

Natural  Gas  Pipeline  Co.  of  America 

ANR  Pipeline  Co 

Shreveport  Intrastate  Gas  Trans.,  Inc 

Coastal  States  Gas  Transmission  Co 

Excel  Intrastate  Pipeline  Co -.. 

Coastal  States  Gas  Transmission  Co 

Excel  Intrastate  Pipeline  Co 

Excel  Intrastate  Pipeline  Co 

Trans  Louisiana  Industries  Gas  Co.,  Inc.. 

Switzertarxj  County  Natural  Gas  Co 

City  of  Elizatiethtown.- 

Indiana  Gas  Co.,  Inc 

Bay  State  Gas  Co.,  et  al 

Mwhigan  Power  Co 

Superior  Water,  Light  and  Power  Co 

Consumers  Power  Co 

Consumers  Power  Co - 

Gulf  Energy  Martteting  Co 

Loutex  Energy,  Inc 

Illinois  Power  Co 

Consumers  Power  Co 

Consumers  Power  Co , 

Spindletop  Gas  Distribution  System 

Bridgeline  Gas  Distribution  Co 

Transco  Energy  Marketing 

Now  Yort(  State  Electric  and  Gas  Co 

Niagara  Mohawk  Power  Corp 

Niagara  Mohawk  Power  Corp 

Bishop  Pipeline  Corp , 

Entrade  Corp 

Aluminum  Smelting  &  Refining  Co 

East  Ohio  Gas  Co 

Brandywine  Industnes 

CNG  Trading  Co 

Winters  Industries 

CNG  Trading  Co 

CNG  Trading  Co 

Umcorp 

Hadson  Gas  Systems,  Inc 

Niagara  Mohawk  Power  Corp 

United  Engineering 

Hendershot  &  Smith — 

Auburn  Memonal  Hospital 


6-24-88 

6-24-88 

6-24-88 

6-24-68 

6-24-68 

6-24-68 

6-24-88 

6-24-88 

6-24-88 

6-24-88 

6-24-88 

6-24-88 

6-27-88 

6-27-88 

6-27-88 

6-27-88 

6-24-88 

6-27-88 

6-27-68 

6-27-68 

6-27-B8 

6-27-88 

6-27-88 

6-27-88 

6-27-88 

6-27-88 

6-27-88 

6-27-68 

6-27-88 

6-27-88 

6-27-88 

6-27-68 

6-27-88 

6-26-68 

6-28-88 

6-28-88 

6-26-68 

6-28-88 

6-28-68 

6-28-88 

6-28-88 

6-28-88 

6-28-68 

6-28-88 

6-28-68 

6-28-88 

6-28-88 

6-28-88 

6-28-88 

6-28-88 

6-28-68 

6-28-88 

6-28-88 

6-28-88 

6-28-88 

6-28-88 

6-28-88 

6-28-88 

6-28-88 

6-28-98 

6-28-88 

6-28-88 

6-28-88 

6-28-88 

5-28-88 

6-28-88 

6-28-68 

6-28-88 

5-28-68 

6-28-88 

6-28-68 

6-28-88 

6-28-88 

6-28-88 

6-28-63 

6-28-88 

6-28-88 

6-28-86 


B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 

G-S 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
C 
C 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 

G-S 
G-S 
B 
B 
B 
B 
B 

G-S 
B 
B 
B 

G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
!  B 

IG-S 
I  G-S 
'.  G-S 


11-25-68 


35.00 
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Docket  No.'  and  transporter/seller 


ST88-4467  CNG  Transrrnssjon  Corp 

ST88-4468  CNG  Transmission  Corp 

ST88-4469  CNG  Transmission  Corp 

ST88-4470  CNG  Transmission  Corp 

ST88-4471  CNG  Transmission  Corp 

ST88-4472  CNG  Transmission  Corp 

5188-4473  CNG  Transmission  Corp 

ST88-4474  CNG  Transmission  Corp 

ST88-4475  CNG  Transmission  Corp 

ST8a-4476  CNG  Transmission  Corp 

ST88-4477  CNG  Transmission  Corp 

ST88-4478  CNG  Transmission  Corp 

ST88-4479  CNG  Transmission  Corp 

ST88-4480  CNG  Transmission  Corp 

ST88-4481  CNG  Transmission  Corp 

ST88-4482  CNG  Transmission  Corp 

ST88-44a3  CNG  Transmission  Corp 

ST88-4484  CNG  Transmission  Corp 

ST88-4485  CNG  Transmission  Corp 

ST8e-44«6  CNG  Transmission  Corp 

ST88-4487  Transcontinental  Gas  Pipe  Line  Corp.. 
ST88-4488  Transcontinental  Gas  Pipe  Line  Corp.. 
ST88-4489  Transconbnental  Gas  Pipe  Line  Corp.. 
ST88-4490  Transcontinental  Gas  Pipe  Line  Corp.. 
ST88-4491  Transcontinental  Gas  Pipe  Line  Corp.. 
ST88-4492  Transcontinental  Gas  Pipe  Line  Corp.. 
ST8e-4493  Transcontinental  Gas  Pipe  Une  Corp.. 
ST88-4494  Transcontinental  Gas  Pipe  Lino  Corp.. 
ST88-4495  Transcontinental  Gas  Pipe  Une  Corp.. 
ST88-4496  Transcontinental  Gas  Pipe  Line  Corp.. 

ST88-4497  United  Gas  Pipe  Une  Co 

ST88-4498  Sea  Robin  Pipe  Une  Co 

ST88-4499  United  Gas  Pipe  Une  Co 

ST88-4500  United  Gas  Pipe  Une  Co 

ST88-4501  United  Gas  Pipe  Une  Co 

ST88-4502  United  Gas  Pipe  Une  Co 

ST88-4503  United  Gas  Pipe  Une  Co 

ST88-4504  United  Gas  Pipe  Une  Co 

STB8-4505  Sea  Rotjin  Pipeline  Co 

ST88-4506  Arida  Energy  Resources 

ST88-4507  Arkia  Energy  Resources 

STB8-4508  Artila  Energy  Resources 

ST88-4509  Pantiandle  Eastern  Pipe  Une  Co 

ST88-4510  Panhandle  Eastern  Pipe  Une  Co 

ST88-4511  Panhandle  Eastern  Pipe  Line  Co 

ST88-4512  Cotorado  Interstate  Gas  Co 

ST88-4513  Colorado  Interstate  Gas  Co 

ST88-4514  Tennessee  Gas  Pipeline  Co 

ST88-4515  Tennessee  Gas  Pipeline  Co 

ST88-4516  Tennessee  Gas  Pipeline  Co 

ST88-4517  Tennessee  Gas  Pipeline  Co 

ST88-4518  Delhi  Gas  Pipeline  Corp 

ST88-4519  Seagull  Shoreline  System 

ST88-4520  Transcontinental  Gas  Pipe  Une  Corp.. 
ST88-4521  Transcontinental  Gas  Pipe  Line  Corp.. 
ST8e-4522  Transcontinental  Gas  Pipe  Une  Corp  . 
ST88-4523  Transcontinental  Gas  Pipe  Une  Corp.. 
ST88-4524  Transcontinental  Gas  Pipe  Line  Corp.. 

ST88-4525  Louisiana  Resources  Co 

ST88-4526  Tnjnkline  Gas  Co 

ST88-4527  Panhandle  Eastern  Pipe  Line  Co 

ST88-4528  Tennessee  Gas  Pipeline  Co 

ST88-4529  Tennessee  Gas  Pipeline  Co 

ST88-4530  Northern  Natural  Gas  Co 

ST88-4531  Northern  Natural  Gas  Co 

ST88-4532  Northern  Natural  Gas  Co 

ST88-4533  Northern  Natural  Gas  Co 

ST88-4534  Northern  Natural  Gas  Co 

ST88-4535  Northern  Natural  Gas  Co 

ST88-4536  Northern  Natural  Gas  Co 

ST88-4537  Nortiiem  Natural  Gas  Co 

ST88-4538  Texas  Eastern  Transmission  Corp 

ST88-4539  Texas  Eastern  Transmission  Corp 

ST88-4540  Texas  Eastern  Transmission  Corp 

ST88-4541  Texas  Eastern  Transmission  Corp 

ST88-4542  Texas  Eastern  Transmission  Corp 

ST88-4543  Texas  Eastern  Transmission  Corp 


Recipient 


Date 
filed 


-- 


Lincoln  Electnc 6-28-88 

PPG  Industnes 6-28-88 

Thomas  Steel  Strip  Corp 6-28-88 

CNG  Trading  Co 6-28-88 

Brandywine  Industries 6-28-88 

CNG  Trading  Co 6-28-88 

Access  Energy  Pipeline  Corp 6-28-88 

PPG  Industnes 6-28-88 

CNG  Trading  Co 6-28-88 

Hadson  Gas  Co 6-28-88 

TXG  Marketing 6-28-88 

PPG  Industries 6-28-88 

PSI,  Inc 6-28-88 

Manufacturers  Fuel  Co 6-28-88 

Roctiester  Gas  &  Electric  Corp 6-28-88 

East  Ohio  Gas  Co 6-28-88 

TXG  Marketing 6-28-88 

Atlas  Gas  Marketing 6-28-88 

CNG  Trading  Co 6-28-88 

Timker  Co 6-28-88 

Pennsylvania  Gas  and  Water  Co 6-28-88 

Philadelphia  Electnc  Co 6-28-88 

City  of  Danville $-28-88 

Eastex  Gas  Transmission  Co $-28-88 

Mississippi  Fuel  Co 6-28-88 

Bay  State  Gas  Co 6-28-88 

Public  Service  Co.  of  N.  Carolina 6-28-88 

Mississippi  Fuel  Co.,  et  al 6-28-88 

Northern  Indiana  Public  Senrice  Co $-28-88 

Commission  of  Public  Works,  Lauren 6-28-88 

Crescent  Gas  Corp 6-29-88 

Columt>ia  Gas  of  Ohio,  Inc.,  et  al 6-29-88 

Victoria  Gas  Corp 6-29-88 

United  Texas  Transmission  Co 6-29-88 

Resource  Group,  Inc 6-29-88 

Bishop  Pipeline  Corp 6-29-88 

Victoria  Gas  Corp 6-29-88 

Baltimore  Gas  &  Elect.  Co.,  et  al 6-29-88 

lesco  Pipeline,  Inc 6-29-88 

T.W.  Phillips  Gas  &  ai  Co 6-29-88 

City  of  Huntingburg 6-29-88 

Allied  Gas/Pottsville  District 6-29-88 

Consolidated  Fuel  Corp 6-29-88 

KPL  Gas  Service  Co 6-29-88 

KPL  Gas  Service  Co 6-29-88 

Put)lic  Service  Co.  of  Colorado 6-29-88 

Victoria  Gas  Corp 6-29-88 

Northern  Illinois  Gas  Co 6-29-88 

North  Alabama  Gas  Distnct 6-29-88 

Pennsylvania  Gas  and  Water  Co $-29-88 

MoDil  Natural  Gas,  Inc $-29-88 

Natural  Gas  Pipeline  Co  of  America 6-30-88 

Northern  Natural  Gas  Co 6-30-88 

Pennsylvania  Gas  and  Water  Co 6-30-88 

Philadelphia  Gas  Worths 6-30-88 

Long  Island  Lighting  Co 6-30-88 

Pennsylvania  Gas  and  Water  Co 6-30-8S 

Bridgel::ie  Gas  Distribution  Co 6-30-83 


United  Gas  Pipe  Une  Co 

Ccnsumefs  Foi^er  Co 

Reed  Minerals  Div  Hansco  Corp . 

Access  Energy  P.peline  Corp 

Columbia  Gas  of  Ohio,  Inc..  et  al . 

Arco  Oii  &  Gas  Co 

Rural  Energy  Systems.  Inc . 

Archer  Daniels  Midland  Co.. 

Minnegasco.  Inc.. 

Riata  Energy 

Texaco.  Inc 

Tennessee  Gas  Pipeline  Co 

NGC  Intrastate  Pipeline  Co 

Public  Sen/ice  Electric  and  Gas  Co.. 

North  Alabama  Gas  District 

Commonwealth  Gas  Co 

East  Ohio  Gas  Co 

Niagara  Mohawk  Power  Corp 

Philadelphia  Electnc  Co 


$-30-88 
$-30-88 
$-30-88 
$-30-68 
6-30-88 
6-30-88 
6-30-88 
6-30-88 
6-30-88 
6-30-88 
6-30-88 
6-30-88 
6-30-88 
6-30-88 
6-30-88 
6-30-88 
6-30-88 
6-30-88 
6-30-88 


Sub- 
part 


G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
B 
B 

G-S 
G-S 
G-S 
G-S 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
8 
B 
B 

G-S 
B 
B 
B 
B 
B 
B 
B 

G-S 
B 
B 
8 
8 
B 
8 
8 

G-S 
C 
C 
B 
B 
B 
B 
B 
C 
8 

G-S 
B 
B 

G-S 
8 

G-S 
B 

G-S 
G-S 
B 
8 
B 
B 
8 
8 
B 
I  8 


Expiration 
date' 


11-27-88 
11-27-88 


11-27-68 


Transpor- 
tation 
rate 
(cents 

per 
MMBtu) 


3500 
30.00 
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Docket  No.'  and  transporter/seller 

Recipient 

Date 
filed 

' 1 

Sub- 
part 

Expiration 
date> 



Transpof- 

tatwn 

rate 

(cents 

per 
UMBtu) 

ST88-4544  Texas  Eastern  Transmission  Corp 

Rochester  Gas  &  Electnc  Corp 

6-30-88 

B 



'  Notice  of  transactions  does  rxjt  constitute  a  determination  ttiat  filings  comply  witti  Commission  regulations  in  accordance  with  order  No  436  (final  rule  and 
notice  requesting  supplemental  comments,  50  FR.  42,372,  10/18/85) 

'  The  Intrastate  Pipeline  has  sought  Commission  approval  of  its  transportation  rate  pursuant  to  section  284  123(b)(2)  of  the  Commissions  regulations  (18  CFR 
284.123(b)(2)).  Such  rates  are  deemed  fair  and  equitable  it  the  (^mmission  does  not  take  actwn  by  the  date  indicated. 


[FR  Doc.  88-18390  Filed  8-16-«8;  8.45  am) 
BILUNG  CODE  67t7-01-M 

[Docket  No.  RP88-47-010] 
Northwest  Pipeline  Corp.;  Filing 

August  11,  1968. 

Take  notice  that  on  August  8, 1988, 
Northwest  Pipeline  Corporation 
(Northwest)  filed  Corrected  Substitute 
Thirteenth  Revised  Sheet  No.  2  and 
Corrected  Substitute  Fifth  Revised  Sheet 
No.  2.1  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  2. 

Northwest  states  that  on  July  18, 1988, 
it  submitted  a  Filing  in  compliance  with 
a  Commission  order  issued  May  18, 
1988.  Northwest  states  that  in  the  July 
18, 1988  filing  it  inadvertently  included 
tariff  language  previously  based  on 
nominations  and  that  Corrected  Sheet 
Nos.  2  and  2.1  revises  the  language  to 
reflect  billing  based  on  actual  deliveries. 

Northwest  requests  that  the  above- 
referenced  tariff  sheets  be  substituted 
for  those  contained  in  the  July  18, 1988 
filing  and  that  July  3, 1988  be  designated 
as  their  effective  date. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  19, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  88-18620  Filed  8-16-88;  8:45  am] 
BILUNG  CODE  6717-01-M 


(Docket  No.  RP88-227-001] 
Paiute  Pipeline  Co.;  Filing 

August  11, 1988. 

Take  notice  that  on  August  3, 1988, 
Paiute  Pipeline  Company  (Paiute)  filed 
Substitute  First  Revised  Sheet  No.  99  to 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  proposed  to  be  effective 
Septem.ber  1, 1988. 

Paiute  requests  that  this  tariff  sheet  be 
substituted  for  First  Revised  Sheet  No. 
99  which  was  included  in  its  filing  of 
August  1, 1988.  Paiute  states  that  First 
Revised  Sheet  No.  99  showed  Annual 
Entitlement  and  Monthly  Entitlement 
volumes  in  therms  and  that  Substitute 
First  Revised  Sheet  No.  99  shows  the 
Annual  Entitlement  and  Monthly 
Entitlement  volumes  in  dekatherms. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  19, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
(FR  Dor:  68-18621  Filed  8-16-88;  8:45  am] 

BILLING  CODE  6717-<!1-M 

(Docket  No.  SA88- 13-000] 

Valero  Interstate  Transmission  Co.; 
Petition  for  Adjustment 

Issued  August  10, 1988. 

Take  notice  that  on  July  18, 1988, 
Valero  Interstate  Transmission 
Company  (Vitco)  filed  with  the  Federal 
Energy  Regulatory  Commission  a 


Petition  for  an  Adjustment  and  Waiver 
pursuant  to  section  502(c)  of  the  Natural 
Gas  Policy  Act  (NGPA)  to  allow  Vitco  to 
file  a  request  pursuant  to  previously 
effective  18  CFR  284.103(d)(3)  »  and  to 
retain  revenues  equal  to  out-of-pocket 
costs  with  respect  to  four  self- 
implementing  transportation 
transactions  under  section  311  of  the 
NGPA  during  the  period  in  which 
§  284.103(d)(3)  was  effective.=^ 

Vitco  states  that  a  waiver  of  the 
regulations  and  approval  of  its 
accounting  treatment  is  justified 
because  application  of  the  accounting 
treatment  under  previous  i  284.103(d)(1), 
which  requires  that  all  revenues  in 
excess  of  1  cent  per  MMBtu  be  credited 
to  Account  No.  191  and  flowed  back  to 
customers,  will  result  in  an  undue 
burden  and  special  hardship.  Vitco 
further  states  that  it  should  not  be 
deprived  of  access  to  the  procedure 
under  §  284.103(d)(3)  in  order  to  retain 
revenues  equal  to  out-of-pocket  costs, 
even  though  that  section  has  since  been 
removed,  because  it  could  not  file  a 
meaningful  application  until  all  cost  and 
revenue  data  were  known  at  the  end  of 
the  transactions. 

Vitco  asserts  that  it  will  suffer  an 
inequitable  and  unfair  burden  without  a 
waiver  if  it  is  deprived  of  the  accounting 
treatment  for  recovery  of  out-of-pocket 
costs  that  it  relied  upon  as  the  basis  of 
the  decision  to  incur  those  costs.  Vitco 
further  asserts  that  it  vviil  suffer 
hardship  because  the  retention  of  only  1 
cent  per  MMBtu  will  cause  it  to 
underrecover  $581,220  plus  interest. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 


'  Section  284.103  was  removed  effective 
November  1. 1985,  by  Order  No.  436  (50  FR  42408, 
Oct.  18, 1985). 

'  Vitco  states  that  the  transporters  involved  were 
Valero  Transmission  Company.  LP  .  Esperanza 
Transmission  Company,  A.merican  Pipeline 
Company,  and  United  Stales  Gas  Pipe  Line 
Company 
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provisions  of  such  Subpart  K.  All 
motions  to  intervene  must  be  filed 
within  15  days  after  publication  of  this 
notice  in  the  Federal  Register.  The 
petition  is  on  file  with  the  Commission 
and  is  available  for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-18629  Filed  8-1-88;  8:45  am) 

BIUJNG  CODE  6717-01-M 

[Docket  No.  GP88-22-000] 

Woods  Petroleum  Corp.;  Informal 
Technical  Conference 

August  11, 1988. 

Take  notice  that  on  November  26, 
1988  at  10:00  a.m.  an  informal  technical 
conference  in  the  above  docketed 
proceeding  will  be  held  at  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  in  room  8308.  Any  issue  related  to 
this  proceeding  can  be  discussed. 

All  parties  to  this  proceeding,  the 
Commission  staff,  and  interested 
members  of  the  public  are  invited  to 
attend.  However,  mere  attendance  at 
the  conference  will  not  confer  party 
status.  Any  person  wishing  to  become  a 
party  to  this  proceeding  must  file  a 
motion  to  intervene  in  accordance  with 
Rule  214  of  the  Commission's  rules  of 
practice  and  procedure.' 

For  further  information  contact: 
James  Whitfield,  Jr.,  Office  of  the 

General  Counsel.  Federal  Energy 

Regulatory  Commission,  825  N. 

Capitol  St.  NE..  Washington,  DC 

20426,  (202)  357-9119. 
Laura  L.  Turner,  Office  of  Pipeline  and 

Producer  Regulation,  825  N.  Capitol  St. 

NE.,  Washington,  DC  20426,  (202)  357- 

5345. 
Lois  O.  Cashell. 
Acting  Secretary. 
(FR  Doc.  88-18623  Filed  8-16-68;  8:45  am) 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[fflL-3430-5) 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 


'  18  CFR  385.214  (1988). 


the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  O^ice  of  Management  and  Budget 
(0MB)  for  review  and  is  available  to  the 
pubHc  for  review  and  comment.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden;  where  appropriate,  it  includes 
the  actual  data  collection  instrument. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carla  Levesque  at  EPA,  (202)  382-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Water 

Title:  Ocean  Dumping  Regulation — 
Reports  and  Recordkeeping  to  Obtain 
Permit,  Request  Designation  and  Report 
on  Permitted  Dumping  Activities  (EPA 
ICR#  0824). 

Abstract:  Government  or  private 
business  entities  must  apply  for  a  permit 
to  dump  materials  into  the  ocean. 
Respondents  provide  supporting 
information  with  their  applications. 
Permittees  submit  reports  and  maintain 
records  of  actual  dumping  activities. 
New  dumping  sites  may  be  requested 
other  than  those  previously  established 
by  EPA. 

Burden  Statement:  The  estimated 
public  reporting  burden  for  this 
collection  of  information  for  Special 
Permit  applicants  is  1,094  hours  to 
complete  the  application  and  404  hours 
annually  to  maintain  records  and  submit 
reports.  For  General,  Interim,  Research 
and  Emergency  Permit  applicants,  the 
burden  is  12  hours  to  complete  the 
application  and  6  hours  annually  for 
reports/recordkeeping.  Site  Designation 
Requests  will  require  approximately 
8,866  hours  to  complete.  This  estimate 
includes  the  time  for  reviewing 
instructions,  researching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Respondents:  Businesses  and 
municipalities. 

Estimated  No.  of  Respondents:  21. 

Estimated  Total  Annual  Burden  on 
Respondents:  27,004  hours. 

Frequency  of  Collection:  2  responses 
per  year. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Carla  Levesque,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223),  401  M  St.,  SW.. 

Washington,  DC  20460. 
and 
Tim  Hunt,  Office  of  Management  and 

Budget,  Office  of  Information  and 

Regulatory  Affairs.  726  Jackson  Place, 

NW.,  Washington,  DC  20503, 

(Telephone  (202)  395-3084). 


Date:  August  8, 1988. 
Paul  Lapsley, 

Director  Information  and  Regulatory  Systems 

Division. 

[FR  Doc.  88-18590  Filed  8-16-68;  8:45  am] 

BILLING  CODE  656a-S0-M 


(OPP-00270;  FRL-3430-6] 

Nominations  to  the  Scientific  Advisory 
Panel;  Request  for  Comments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  provides  the 
names,  addresrcs,  professional 
affiliations,  and  selected  biographical 
data  of  persons  nominated  to  serve  on 
the  Scientific  Advisory  Panel 
established  under  section  25(d)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended, 
(86  Stat.  973  and  89  Stat.  751;  7  U.S.C. 
136  et  seq.).  Under  FIFRA  (Pub.  L.  98- 
201),  the  statutory  Panel  terminated  on 
September  30, 1987.  The  Panel  was 
administratively  reestablished  on 
October  1, 1987,  in  accordance  with  the 
requirements  fo  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  (Appendix  I) 
9(c).  Public  comment  on  the  nominations 
is  invited.  Comments  will  be  used  to 
assist  the  Agency  in  selecting  nominees 
to  comprise  the  Panel  and  should  be  so 
oriented. 

ADDRESS:  By  mail,  submit  comments  to: 
Information  Services  Branch,  Program 
Management  and  Support  Division  (TS- 
757C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460. 

In  person,  bring  comments  to:  Rm.  236, 
Crystal  Mall  Building  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
DATE:  Comments  should  be  postmarked 
not  later  than  September  16, 1988. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Stephen  L.  Johnson,  Executive 
Secretary,  FIFRA  Scientific  Advisory 
Panel  (TS-769C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460. 

Office  location  and  telephone  number: 
Rm.  1121,  Crystal  Mall  Building  No.  2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703-557-7695). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FIFRA  amendements  enacted 
November  28, 1975,  added,  among  other 
things,  a  requirement  set  forth  in  section 
25(d)  that  notices  of  intent  to  cancel  or 
reclassify  pesticide  registrations 
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prusuant  to  section  6(b)(2),  as  well  as 
proposed  and  final  forms  of  rulemaking 
pursuant  to  section  25(a),  be  submitted 
to  a  Scientific  Advisory  Panel  prior  to 
being  made  public  or  issued  to  a 
registrant.  In  accordance  with  section 
25(d),  the  Scientific  Advisory  Panel  is  to 
have  an  opportunity  to  comment  on  the 
health  and  environmental  impact  of 
such  actions. 

II.  Charter 

A  Charter  for  the  FIFRA  Scientific 
Advisory  Panel  has  been  issued  in 
accordance  with  the  requirements  of 
section  9(c)  of  the  Federal  Advisory 
Committee  Act,  Pub.  L  92-463,  86  Stat. 
770  (5  U.S.C.  App  I).  The  qualifications 
as  provided  by  the  Chapter  follow. 

A.  Qualifications  of  Members 

Members  are  scientists  who  have 
sufficient  professional  qualifications, 
including  training  and  experience,  to  be 
capable  of  providing  expert  comments 
as  to  the  impact  on  health  and  the 
environment  of  regulatory  actions  under 
sections  6(b)  and  25(a)  of  FIFRA.  No 
person  shall  be  ineligible  to  serve  on  the 
Panel  by  reason  of  his  membership  on 
any  other  advisory  committee  to  a 
Federal  department  or  agency  or  his 
employment  by  a  Federal  department  or 
agency  (except  the  Environmental 
Protection  Agency).  The  Administrator 
appoints  individuals  to  serve  on  the 
Panel  for  staggered  terms  of  4  years. 
Panel  members  are  subject  to  the 
provisions  of  Title  40,  CFR,  Part  3. 
Subpart  F-Standards  of  Conduct  for 
Special  Government  Employees,  which 
include  rules  regarding  conflicts-of- 
interest.  An  officer  and/or  employee  of 
an  organization  producing,  selling,  or 
distributing  pesticides  and  any  other 
person  having  a  substantial  financial 
interest  (as  determined  by  the 
Administrator)  in  such  as  organization, 
as  well  as  an  officer  or  employee  of  an 
organization  representing  pesticide 
users  shall  be  excluded  from 
consideration  as  a  nominee  for 
membership  on  the  Panel.  Each  nominee 
selected  by  the  Administrator  shall  be 
required,  before  being  formally 
appointed,  to  submit  a  Confidential 
Statement  of  Employment  and  Financial 
Interests,  which  shall  fully  disclose  the 
nominee's  sources  of  research  support,  if 
any. 

In  accordance  with  section  25(d)  of 
FIFRA,  the  Administrator  shall  require 
all  nominees  to  the  Panel  to  furnish 
information  concerning  their 
professional  qualifications,  including 
information  on  their  education 
background,  employment  history,  and 
scientific  publications.  Section  25(d)  of 
FIFRA  requires  the  Administrator  to 


issue  for  publication  in  the  Federal 
Register  the  name,  address,  and 
professional  affiliations  of  each 
nominee. 

B.  Applicability  of  Existing  Regulations 

With  respect  to  the  requirement  of 
section  25(d)  that  the  Adminsitrator 
promulgate  regulations  regarding 
confiicts  of  interest,  the  Charter 
provides  that  EPA's  existing  regulations 
applicable  to  special  government 
employees  (which  include  advisory 
committee  members)  will  apply  to  the 
members  of  the  scientific  Advisory 
Panel.  These  regulations  appear  at  40 
CFR  Part  3.  Subpart  F;  In  addifion,  the 
Charter  provides  for  open  meetings  with 
opportunities  for  public  participation. 

C  Process  of  obtaining  nominees 

In  accordance  with  the  provisions  of 
section  25(d),  EPA,  in  May  1988. 
requested  the  National  Institutes  of 
Health  (NIH)  and  the  National  Science 
Foundation  (NSF)  to  nominate  scientists 
to  fill  one  vacancy  occurring  on  the  SAP, 
NIH  responded  by  letter  dated  June  21, 
1988,  enclosing  a  list  of  8  nominees;  NSF 
responded  by  letter  dated  June  9, 1988, 
with  a  list  of  10  nominees. 

III.  Nominees 

The  following  are  the  names, 
addresses,  professional  affiliations,  and 
selected  biographical  data  on  nominees 
being  considered  for  membership  on  the 
FIFRA  Scientific  Advisory  Panel  to  fill 
one  vacancy  occurring  during  calendar 
year  1988. 

Barrett,  Gary  Wayne,  Department  of 
Zoology  and  Physiology,  Miami 
University,  Oxford,  Ohio.  Expertise: 
Ecology.  Bom:  January  3, 1940. 
Education:  Oakland  City  College,  BS, 
1981;  Marquette  University,  MS,  1963; 
University  of  Georgia,  PhD  (zoology) 
1967.  Professional  experience:  Assistant 
professor  biology,  Drake  University, 
1967-1968;  assistant  professor,  1968- 
1975;  acting  director.  Institute  of 
Environmental  Science,  1970-1975; 
associate  professor,  1975-1977;  professor 
of  zoology,  Miami  University,  1977- 
present;  Deputy  Director,  Institute  of 
Environmental  Science,  1975-present. 
Concurrent  positions:  Drake  University 
Research  Counsel  grant,  1967-1968;  NSF 
grant,  1970.  Societies:  AAA;  Ecological 
Society  of  America;  American  Society  of 
Mammalogists;  Wildlife  Society; 
American  Institute  of  Biological  Science. 
Research:  Pesticide  stresses  on  total 
ecosystems;  mammalian  population 
regulation  and  dynamics;  species 
diversity  in  nature;  bioenergetics  of 
small  mammal  populations. 

Benditt,  Eari  Philip,  Professor, 
Department  of  Pathology,  SJ-60, 


University  of  Washington  Medical 
School,  Seattle.  Washington.  Expertise: 
pathology.  Bom:  April  15, 1916. 
Education:  Swarthmore  College,  BA. 
1937;  Harvard  University,  MD.  1941. 
Professional  experience:  Instructor  to 
associate  professor,  pathology.  School  of 
Medicine,  University  of  Chicago  1944- 
1957;  chairman  of  department,  1957- 
1981;  professor,  pathology,  School  of 
Medicine.  University  of  Washington, 
1957-present.  Concurrent  positions: 
Assistant  director,  research.  La  Rabida 
Sanitarium.  Illinois,  1950-1956;  visiting 
scientist  and  Commonwealth  Fund 
fellow,  Sir  William  Dunn  School  of 
Pathology,  Oxford,  1965;  council 
member,  National  Institute  of 
Environmental  Health  Science,  1970- 
1973;  consultant,  Veterans 
Administration  and  U.S.  Public  Health 
Service;  visiting  professor.  Sir  William 
Duim  School  of  Pathology,  Oxford,  1979- 
1980.  Honors  and  Awards:  Rous- 
Whipple  Award,  American  Association 
of  Pathologists,  1980;  Societies;  National 
Academy  of  Science;  American  Society 
of  Experimental  Pathologists  (vice 
president  1974-1975;  president.  1975- 
1976);  Society  of  Experimental  Biology 
and  Medicine;  Histochemical  Society 
(vice  president  1962-1963,  president 
1963-1964);  American  Association  of 
Pathologists  and  Bacteriologists. 
Research:  Cell  injury;  inflammation; 
wound  healing;  atherosclerosis  and 
heart  diseases. 

Benirschke,  Kurt,  Professor, 
Reproductive  Medicine  and  Pathology, 
University  of  California,  San  Diego,  La 
Jolla.  California.  Expertise:  pathology. 
Bom:  May  26, 1924.  Education: 
University  of  Hamburg,  MD  1948. 
Professional  experience:  Associate 
pathologist.  Harvard  Medical  School, 
1957-1960;  professor  and  chairman  of 
department,  Dartmouth  Medical  School, 
1960-1970;  professor.  Reproductive 
Medicine  and  Pathology,  University  of 
Califomia,  San  Diego,  1970-present; 
director  of  research,  San  Diego  Zoo, 
1975-present.  Societies:  College  of 
American  Pathologists;  American 
Association  of  Pathologists  and 
Bacteriologists.  Research:  Patholog>'  and 
endocrinology  of  human  fetus  and 
placenta;  gemellology;  mammalian 
hybirds. 

Ferris,  Benjamin  Greeley,  Jr., 
Department  of  Physiology,  Harvard 
University  School  of  Public  Health, 
Boston,  Massachusetts.  Expertise: 
Environmental  health,  pulmonary 
diseases.  Born:  January  24, 1919. 
Educational  background:  Harvard 
College,  AB  1940;  Har^'ard  Medical 
School,  MD.  1943.  Professional 
experience:  Intern  to  assistant  resident 
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pediatrician.  Children's  Hospital, 
Boston,  Massachusetts,  1943-1948; 
assistant  professor  to  associa'.i; 
professor,  1950-1971;  professor. 
Environmental  Health.School  of  Public 
Health,  Har\ard  University.  1G71- 
prosent.  Concurrent  positions:  Research 
feiluw  in  physiology,  School  of  Public 
Health,  Harvard  Univer'iity,  194,S-1950; 
assistant  physician.  Phillips  Academy, 
Ar.dover,  Massachusetts,  1949-1950: 
industrial  research  physician,  Ludlow 
J;i!e  Company,  India,  1951;  corsultant, 
Massachusetts  General  Hospital. 
Lemuel  Shattuck  Hospital  and 
Children's  Medical  Cer.ter,  1956 -present; 
dir.-ictor,  environmen'a!  hcaUh  and 
safety.  Harvard  University  Health 
Service,  1958-present;  lecturer  in 
medicine.  Medical  School,  Tufts 
University,  1965-presrrit;  visiting 
professor.  University  of  British 
Columbia,  1972-1978.  Societies:  A.\AS, 
American  Physiology  Society;  American 
Public  Health  Association;  American 
Epidemiological  Society;  International 
Epidemiological  Association.  Research: 
Effects  of  airborne  pollutants  on  human 
health;  low  levels  of  air  pollution  and 
exposures  at  work. 

Kelman,  Arthur,  professor  and 
chairman.  Department  of  Plant 
Pathology,  University  of  Wisconsin, 
Madison.  Wisconsin.  Expertise: 
phytopathology.  Born:  December  11, 
1918.  Education:  University  of  Rhode 
Island,  BS,  1941;  North  Carolina  State 
University,  MS.  1948;  PhD  (plant 
pathology).  1949.  Honorary  degree: 
Doctor  of  Science,  University  of  Rhode 
Island,  1977.  Professional  experience: 
instructor  to  professor  of  plant 
pathology.  North  Carolina  State 
University,  1948-1962;  Reynolds 
Distinguished  Professor  Plant  Pathology, 
1962-1965;  professor  and  chairman  of 
department,  1965-1975;  L.  R.  Jones 
Distinguished  Professor  of  Plant 
Pathology,  University  of  Wisconsin- 
Madison,  1975-present;  professor  of 
bacteriology,  1978-presenf.  Concurrent 
positions:  Visiting  investigator. 
Rockefeller  Institute,  1953-1954;  visiting 
lecturer,  American  Institute  of  Biological 
Science,  1958-1960;  NSF  senior  fellow, 
Cambridge  University.  1971-1972. 
Honors  and  Awards:  Fellow  Award, 
American  Phytopathology  Society.  1969. 
Societies:  National  Academy  of  Science; 
American  Academy  of  Arts  and  Science; 
American  Institute  of  Arts  and  Science; 
American  Institute  of  Biological 
Scientists;  Society  of  General 
Microbiology,  International  Society  of 
Plant  Pathologists  (vice  president.  1968- 
1973;  president,  1973-1978).  Research: 
Physiology  of  parasitism,  bacterial 
diseases  of  plants. 


King.  Donald  West,  Jr.  Richard  T. 
Crane  distirvguished  professor. 
Department  of  Pathology,  University  of 
Chicago.  Expertise:  pathology.  Bom: 
June  30. 1927.  Education:  Syracuse 
University,  MD,  1949.  Professional 
experience:  resident  and  instructor  of 
pathology.  College  of  Physicians  and 
Surgeons,  Columbia  University,  1949- 
1952;  professor  and  chairman  of 
department.  University  of  Colorado, 
Denver,  1961-1967;  Delafield  professor 
of  pathology  and  chairman  of 
department.  College  of  Physicians  and 
Surgeons,  Columbia  University,  1967- 
1981;  dean.  Division  of  Biological 
Science.  1982-1987;  Richard  T.  Crane, 
distinguished  professor,  Department  of 
Pathology.  University  of  Chicago, 
January  1988-present.  Concurrent 
positions:  U.S.  Pubhc  Health  Service 
fellow.  University  of  Chicago,  1954-1955 
and  Carlsberg  Lab,  1955-1956.  Societies: 
American  Society  of  Elxperimental 
Pathologists;  Society  of  Cell  Biologists; 
Human  Genetics  Society;  American 
Association  of  Pathologists  and 
Bacteriologists.  Research:  Cell  injury, 
membrane  transport. 

Longnecker.  Daniel  Sidney,  professor, 
Department  of  Pathology,  Dartmouth 
Medical  School.  Expertise:  Pathology. 
Born:  June  8, 1931.  Education;  State 
University  of  Iowa.  AB.  1954;  MD.  1956; 
MS,  1962.  Professional  experience: 
Assistant  to  associate  professor. 
University  of  Iowa,  1961-1969;  associate 
professor.  School  of  Medicine,  St.  Louis 
University,  1969-1972;  professor  of 
pathology,  Dartmouth  Medical  School. 
1972-present.  Concurrent  Positions:  NIH 
special  fellow.  Department  of  Pathology, 
University  of  Pittsburgh,  1965-1967;  U.S. 
Public  Health  Service  research  grants. 
University  of  Iowa,  1967-1969,  St.  Louis 
University,  1969-1971  and  Dartmouth 
College,  1975-present;  visiting  assistant 
professor.  Department  of  Pathology, 
University  of  Pittsburgh.  1965-1967. 
Societies:  American  Society  of  Clinical 
Pathologists;  International  Academy  of 
Pathologists;  Society  of  Experimental 
Biology  and  Medicine;  Americem 
Association  of  Pathologists;  American 
Association  for  Cancer  Research. 
Research:  Biochemical  mechanisms  of 
cell  injury;  experimental  pancreatitis; 
chemical  carcinogenesis. 

Magee,  Peter  Noel,  Director,  Fels 
Research  Institute,  Temple  School  of 
Medicine.  Expertise:  Pathology.  Bom: 
December  21, 1921.  Education: 
Workshop  College  Cambridge 
University,  1940-1942,  M.B.,  University 
College  Hospital,  London,  1945. 
Professional  experience:  house 
physician.  University  College  Hospital, 
Kent  and  Sussex  Hospital,  1946-1947; 


Graham  scholar  in  pathology  University 
of  London,  University  College  Hospital 
Medical  School.  1951-1953;  member, 
science  staff,  toxicology  research  unit 
Medical  Research  Council  Labs. 
Carshalton,  Siu-rey,  1953-1968;  Philip 
Hill  professor  of  experimental 
biochemistry  University  of  London  at 
Courtault  Institute  of  Biochemistry , 
Middlesex  Hospital  Medical  School, 
1967-1975;  director,  Fels  Research 
Institute,  Temple  University  Medical 
School,  Philadelphia  1975-present. 
Concurrent  positions:  Member,  grand 
council  Cancer  Research  Campaign  of 
Great  Britain,  1972-present.  Awards: 
Johann  Ceorg  Zimmerman  Science  prize 
for  cancer  research  Medizinische 
Hochschule,  Harmover,  1975.  Societies: 
British  Medical  Association;  American 
Association  of  Pathologists;  American 
Association  for  Cancer  Research; 
Pathologists  Society  of  Great  Britain  and 
Ireland;  Biochemical  Society  (United 
Kingdom).  Society  of  Toxicology; 
International  Academy  of 
Environmental  Safety. 

Porter,  Warren  Paul,  professor  of 
zoology.  University  of  Wisconsin, 
Madison.  Expertise:  Ecology.  Bom: 
January  26, 1939.  Education:  University 
of  Wisconsin  Madison.  BS.  1961; 
University  of  California.  Los  Angeles. 
MA,  1963;  PhD  (ecology),  1966. 
Professional  experience:  NIH  research 
associate,  Washington  University,  1966- 
1968;  from  assistant  to  associate 
professor,  1968-1974;  professor  of 
zoology.  University  of  Wisconsin, 
Madison,  1974-present.  Societies:  AAAS; 
Ecological  Society  of  America. 
Research:  Animal-physical 
environmental  interactions;  system 
modeling  of  large  and  small  ecosystems. 

Scarpelli,  Dante  Giovanni,  chairman. 
Department  of  Pathology,  Northwestern 
University  Medical  School.  Expertise: 
experimental  pathology.  Education: 
Baldwin  Wallace  College,  BS,  1950;  Ohio 
State  University,  MS.  1953;  MD.  1954; 
PhD.  1960.  Professional  experience: 
instructor  to  professor  of  pathol-o^y. 
Ohio  State  University.  1958-1966;  dean, 
facilities  and  academic  affairs. 
University  Kansas  Medical  Center. 
Kansas  City,  1973-1974;  professor, 
pathology  and  oncology  and  chairman  of 
department.  1966-1976;  professor, 
pathology  and  chairman  of  department. 
Northwestern  University  Medical 
School.  Chicago,  1976-present.  Honors 
and  awards:  Silver  Medal,  American 
Society  of  Clinical  Pathologists,  1956. 
Societies:  AAAS;  American  Society  of 
CHnical  Pathologists;  American 
Association  of  Pathologists; 
Histochemical  Society;  Society  of 
Experimental  Biology  and  Medicine. 


Research:  Ultrastructural  cytochemistry; 
carcinogenesis;  comparative  pathology. 

Seliger,  Howard  Harold,  Professor, 
Department  of  Biology,  John  Hopkins 
University,  Baltimore,  Maryland. 
Expertise:  Physics,  photobiology.  Bom: 
December  4, 1924.  Education:  City 
College  of  New  York,  BA,  1943;  Purdue 
University,  MS,  1948;  University  of 
Maryland,  PhD  (physics),  1954; 
professor/leader,  radioactivity.  National 
Bureau  of  Standards,  1948-1958; 
research  associate,  biophysics,  1958- 
1963;  associate  professor,  1963-1968, 
professor,  biology,  Johns  Hopkins 
University,  1968-present.  Concurrent 
positions:  Guggenheim  fellow,  1958- 
1959;  consultant.  Office  of  Naval 
Research,  1963-1965;  member, 
committee  on  biological  effects 
increased  solar  ultraviolet,  National 
Academy  of  Science,  1981.  Honors  and 
awards:  Meritorious  Service  Award, 
U.S.  Department  of  Commerce,  1958. 
Societies:  AAAS,  American  Physics 
Society,  Radiation  Research  Society, 
American  Society  of  Biological 
Chemists,  American  Society  of 
Photobiologists.  Research:  Radioactivity 
standardization;  bioluminescence; 
excited  states  of  biological  molecules; 
marine  biology  of  bioluminescent 
dinoflagellates;  photometry. 

Wilkinson,  Christopher  F.,  Director, 
Institute  for  Comparative  and 
Environmental  Toxicology,  Cornell 
University,  Ithaca,  New  York.  Expertise: 
Entomology,  bom:  February  9, 1938. 
Educational  background:  University  of 
Reading,  BS  1961;  University  of 
California,  Riverside,  PhD  (entomology) 
1965.  Professional  experience:  United 
Kingdom  Civil  Service  Commission, 
senior  resident  fellow,  insecticide 
chemistry.  Pest  Infestation  Lab, 
Agricultural  Research  Council,  England, 
1965-1966;  from  assistant  professor  to 
associate  professor,  1966-1978;  professor 
of  insect  toxicology,  Cornell  University, 
1978-present.  Societies:  Society  of 
Toxicologists;  Entomological  Society  of 
America;  Chemical  Society;  British 
Biochemistry  Society.  Research: 
Structure-activity  relationships  and 
mode  of  action  of  synergists; 
biochemistry;  comparative  biochemistry 
of  microsomial  drug  metabolism. 

Dated:  August  9. 1988. 
lohn  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 

Toxic  Substances. 

[FR  Doc.  88-18589  Filed  8-16-68:  8:45  am] 

BILUNC  CODE  6S60-50-M 


[FRL-3430-2) 

Proposed  Administrative  Penalty 
Assessment  and  Opportunity  To 
Comment;  Chevron  U.S.A.  Inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice  of  proposed 
Administrative  Penalty  Assessment  and 
opportunity  to  comment. 

SUMMARY:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act.  EPA  is  also  providing 
notice  of  opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C.  1319(g],  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders 
after  the  commencement  of  either  a 
Class  I  or  Class  II  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessments  pursuant  to  33 
U.S.C.  1319(g)(4)(a). 

Class  I  proceedings  are  conducted 
under  EPA's  Guidance  on  Class  I  Clean 
Water  Act  Administrative  Penalty 
Procedures.  The  procedures  through 
which  the  public  may  submit  written 
comment  on  a  proposed  Class  I  order  or 
participate  in  a  Class  I  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  forth  in 
the  Guidance.  The  deadline  for 
submitting  public  comment  on  a 
proposed  Class  I  order  is  thirty  days 
after  issuance  of  public  notice. 

On  the  date  identified  below,  EPA 
commenced  the  following  Class  II 
proceeding  for  the  assessment  of 
penalties: 

In  the  Matter  of  Chevron  U.S.A.  Inc., 
Port  Allen  Terminal,  Port  Allen  Road, 
Port  Allen,  Kauai,  Hawaii  96705;  EPA 
Docket  No.  IX-FY88-48;  filed  on  Aug.  5, 
1988  with  the  Regional  Hearing  Clerk, 
U.S.  EPA,  Region  9,  215  Fremont  St.,  San 
Francisco,  California  94105,  (415)  974- 
8036;  proposed  penalty,  $20,000,  for 
violations  of  NPDES  Permit  No.  HI 
0020982,  issued  June  1, 1986,  relating  to 
the  discharge  of  effluent  containing  oil 
and  grease  in  excess  of  that  permitted 
into  the  Pacific  Ocean  at  Port  Allen 
Terminal. 

FOR  FURTHER  INFORMATION: 
Persons  wishing  to  receive  a  copy  of 
EPA's  Guidance,  review  the  Complaint 
or  other  documents  filed  in  this 
proceeding,  comment  upon  a  proposed 
assessment,  or  otherwise  participate  in 
the  proceeding  should  contact  the 
Regional  Hearing  Clerk  identified  above. 
The  administrative  record  for  this 
proceeding  is  located  in  the  EPA 
Regional  Office  identified  above,  and 


the  file  will  be  open  for  public 
inspection  during  normal  business 
hours.  All  information  submitted  by  the 
respondent  is  available  as  part  of  the 
administrative  record,  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information.  In 
order  to  provide  an  opportunity  for 
public  comment.  EPA  will  issue  no  final 
order  assessing  a  penalty  in  these 
proceedings  prior  to  thirty  (30)  days 
after  the  date  of  pubhcation  of  this 
notice. 

Dated:  Auguts  5. 1988. 
Harry  Seraydarian, 

Director,  Water  Management  Division. 
(PR  Doc.  88-18586  Filed  6-16-88;  8:45  am) 

BIIXINO  CODE  BSeO-SO-M 


[FRL-3430-3] 

Proposed  Administrative  Pertaity 
Assessment  and  Opportunity  To 
Comment;  Uhue  Plantation  Co.,  Ltd. 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed 
Administrative  Penalty  Assessment  and 
opportunity  to  comment. 

summary:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act.  EPA  is  also  providing 
notice  of  opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C.  1319(g).  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders 
after  the  commencement  of  either  a 
Class  I  or  Class  II  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessments  pursuant  to  33 
U.S.C.  1319(g)(4)(a). 

Class  II  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  and  Suspension  of  Permits. 
40  CFR  Part  22  as  amended  at  52  FR 
30671  (Aug  17, 1987).  The  procedures 
through  which  the  public  may  submit 
written  comment  on  a  proposed  Class  II 
order  or  participant  in  a  Class  II 
proceeding,  and  the  procedures  by 
which  a  respondent  may  request  a 
hearing,  are  set  forth  in  the 
Consolidated  Rules.  The  deadline  for 
submitting  public  comment  on  a 
proposed  Class  II  order  is  thirty  days 
after  issuance  of  this  public  notice. 

On  the  date  identified  below,  EPA 
commenced  the  following  Class  II 
proceeding  for  for  the  assessment  of 
penalties: 
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In  the  Matter  of  Lihue  Plantation 
Company,  Limited.  P.O.  Box  751.  Lihue, 
Kauai,  Hawaii;  EPA  Docket  No.  LX- 
FY8&-52;  filed  on  August  5. 1988.  with 
Regional  Hearing  Clerk.  U.S.  EPA. 
Region  9.  215  Fremont  St.,  San 
Francisco.  California  94105,  (415)  974- 
8036;  proposed  penalty.  $30,000,  for 
unauthorized  discharges,  and  violation 
five  NPDES  Permit  conditions  of  NPDES 
No.  HIQ000124.  issued  October  29. 1982. 
FOR  FURTHBI  INFORMATION: 
Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  a 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  The  administrative 
record  for  this  proceeding  is  located  in 
the  EPA  Regional  Office  identified 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hom-s.  All  information 
submitted  by  the  respondent  is  available 
as  part  of  the  administrative  record, 
subject  to  provisions  of  law  restricting 
public  disclosure  of  confidential 
information.  In  order  to  provide 
opportunity  for  public  comment  EPA 
wiH  not  issue  its  final  order  assessing  a 
penalty  in  these  proceedings  until  thirty 
days  after  tfie  pabiication  of  this  notice. 

DBled:  August  5, 1988. 
Havy  Seraydarfan, 
Director,  Water  Management  Division. 

(FR  Doc.  8&-18587  Filed  8-16-^8:  8:45  am] 

BILUNG  CODE  <Sa»-90-« 


(FRL-3430-4] 

Proposed  Administrative  Penalty 
Assessment  and  Opportunity  To 
Comment;  McBryde  Sugar  Co.,  Ltd. 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed 
Administrative  Penafty  Assessment  and 
Opportunity  to  Comment;  McBrvde 
Sugar  Co.,  Ltd. 

summary:  EPA  is  providing  notii:e  of 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act  EPA  is  also  providing 
notice  of  opportunity  to  com:nent  on  the 
proposed  assessment. 

Under  33  U.S.C.  1319(g).  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders 
after  the  conmiencement  of  either  a 
Class  I  or  Class  II  penalty  proceeding. 
EPA  provides  public  notice  of  the 


proposed  assessments  pursuant  to  33 
U.S.C.  1319(g)(4)(a). 

Class  II  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  and  Suspension  of  Permits, 
40  CFR  Part  22.  The  procedures  through 
which  the  public  may  submit  written 
comment  on  a  proposed  Class  H  order  or 
participate  in  a  Class  II  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  forth  in 
the  Consolidated  Rules.  The  deadline  for 
submitting  public  comment  on  a 
proposed  Class  II  order  is  thirty  days 
after  issuance  of  public  notice. 

On  the  date  identified  below,  EPA 
commenced  the  following  Class  II 
proceeding  for  the  assessment  of 
penalties: 

In  the  Matter  of  McBryde  Sugar 
Company.  Ltd.,  P.O.  Box  8  Eleele,  Kauai, 
Hawaii  96705;  EPA  Docket  No.  IX-FY88- 
51;  filed  on  Aug.  5, 1988,  Regional 
Hearing  Clerk.  U.S.  EPA,  Region  9.  215 
Fremont  St.,  San  Francisco,  California 
94105,  [415)  974-8036:  proposed  penalty, 
$40,000,  for  two  unauthorized  discharges 
and  violation  of  four  conditions  of 
permit  for  McBryde  Sugar  Plantation, 
NPEJES  No.  HI  0000361,  issued  October 
29, 1982. 

FOR  FURTHER  INFORMATfON  CONTACT: 

Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  a 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  Unless  otherwise 
noted,  the  administrative  record  for 
each  erf  the  proceedings  is  located  in  the 
EPA  Regional  Office  identified  above, 
and  the  file  will  be  open  for  public 
inspection  during  normal  business 
hours.  AH  information  submitted  by  the 
respondent  is  available  as  part  of  the 
administrative  record,  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information.  In 
order  to  provide  opportunity  for  public 
comment  EPA  will  not  issue  its  final 
order  assessing  a  penalty  in  these 
proceedings  until  thirty  days  after  the 
publication  of  this  notice. 

Dated:  August  5.  1988. 
Harry  SerajFdarian, 

Director.  Water  Management  Division. 
[FR  Doc.  88-18588  Filed  8-16-68;  8:45  am) 

BILUNG  CODE  (SW-SO-M 


[OPP-00271;  FRL-3429-1] 

State-FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG);  Open 
Meeting  of  Worldng  Committee 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  There  will  be  a  2-day  meeting 
of  the  Working  Committee  on 
Groundwater  Protection  and  Disposal 
(WC/GPD)  of  the  State-HFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG).  The  meeting  will  be  open  to 
the  public 

DATES:  Monday.  September  12.  and 
Tuesday,  Septwnber  13, 1968,  beginning 
at  8:30  a.m.  each  day  and  concluding  by 
3:30  p.m.  Tuesday.  September  13. 
ADDRESS:  The  meeting  will  be  held  at: 
Hyatt  Regency-Crystal  City,  2799 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  (703-4*6-1234). 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail,  Philip  H.  Gray.  Jr.,  Office  of 
Pesticide  Programs  (TS-766C), 
Environmental  Protection  Agency,  401 
M  Street.  SW.. 
Office  of  location  and  telephone 
number  Rm.  1115,  Crystal  Mall  No.  2. 
1921  Jefferson  Davis  Highway. 
Arlington.  Virginia,  (703)-557-7096). 
SUPPLEMENTARY  INFORMATION:  This  will 
be  the  seventh  meeting  of  the  Working 
Committee  on  Groundwater  Protection 
and  Disposal  fWC/GPD).  The  purpose 
of  the  WC/GPD  is  to  consider  pesticide- 
related  aspects  of  ground  water 
protection  and  disposal  of  pesbcide 
waste,  excess  pesticides  and  treed 
pesticide  containers,  and  to  make 
recommendations  through  the  full 
SFIREG  regarding  Agency  policies  in 
these  key  areas.  The  focus  of  the 
meeting  will  be  primarily  on  ground 
water  topics  on  September  12  and  on 
disposal  matters  on  September  13.  The 
following  topics  are  currently  on  the 
agenda. 

1.  The  National  Survey  of  Pesticides  in 

Drinking  Wafer  Wells. 

2.  Groundwater  Restricted  Use  Rule. 

3.  Agricultural  Chemicals  in 

Groundwater  Strategic  Plan: 

1.  Plans  for  fall  workshops; 

2.  Discussion  or  comments  received 
on  plan. 

4.  State  Management  Plans  for 

protection  of  groundwater  from 
aldicarb. 

5.  Part  165  Rule  (Storage  and  Disposal); 

Discussion  of  concepts  paper. 

6.  Status  of  EDB.  2,4,5-T/Silvex  and 

dinoseb  disposal  efforts. 

7.  Other  topics  as  appropriate. 
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Dated:  August  5, 1988. 
Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  88-18376  Filed  8-16-88;  8:45  am] 

BIIUNQ  CODE  6S60-S0-M 


[OPP-100057;  FRL-3429-4] 

Syracuse  Research  Corp.;  Transfer  of 
Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  Syracuse 
Research  Corporation  (SRC)  will 
perform  work  specified  under  an  EPA 
contract.  This  work  will  be  done  for  the 
EPA  Environmental  Criteria  and 
Assessment  Office,  and  will  require 
access  to  certain  information  submitted 
to  EPA  under  FIFRA  and  FFDCA.  This 
information  may  have  been  claimed  as 
confidential  business  information  (CBI) 
by  submitters.  This  information  will  be 
transferred  to  SRC  as  authorized  by  40 
CFR  2.307(h)(3)  and  40  CFR  2.308(i)(2). 
respectively.  Tliis  action  will  enable 
SRC  to  fulfill  the  terms  of  the  contract, 
and  serves  to  notify  affected  persons. 
DATE:  SRC  will  be  given  access  to  this 
information  no  sooner  than  August  24, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Catherine  S.  Grimes,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460. 
Office  location  and  telephone  number; 
Rm.  212.  CM  No.  2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
557-4460). 
SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  68-C8-0004,  SRC  will  be 
preparing,  updating,  and  evaluating 
various  scientific  documents  and  reports 
which  will  be  used  in  the  assessment  of 
the  nature  and  degree  of  hazard/risk 
posed  by  chemical  pollutants  for  the 
EPA  Environmental  Criteria  and 
Assessment  Office.  These  reports  will 
include  accurate  summaries  of  available 
data  in  the  areas  of  acute  toxicity, 
chronic  and  subchronic  toxicity,  and 
other  reproductive  effects.  SRC's  work 
for  the  next  12  months  involves  a 
selected  group  of  chemicals,  some  of 
which  are  used  in  pesticides.  A  list  of 


the  pesticide  chemicals  appears  below. 

Other  chemicals  may  be  included  in 

SRC's  work  later  in  this  contract. 

Readers  may  contact  the  person  named 

above  in  approximately  one  year  to 

learn  if  chemicals  other  than  those  on 

this  list  will  be  involved  in  this  contract. 

This  contract  involves  no 

subcontractors. 

Disulfotan 

Endothall 

Thiofanox 

Thiram 

Alachlor 

Aniline 

1.3-dichloropropene  (Telone  II) 

Ethylene  Dibromide 

Fomesafen 

Hydrazine.  Hydrazine  sulfate 

Oryzlin 

Paraquat 

1,1,1-trichloroethane 

2,4,5-(trichlorophenoxy)  propionic  acid 

Dimethyl  phthalate 

Pentachlorophenol 

DDT 

Dieldrin 

Cacodylic  acid 

Cyclohexanone 

Diethyl-p-nitrophenyl  phosphate 

Methylchlorocarbonate 

Formic  acid 

Aldicarb 

Creosote 

Dimethipin  (Harvade) 

Folpet 

Furmecyclox 

Metolachlor 

Oxidimethiin         ^ 

Parathion 

Trifluralin 

Xylenes 

Diethyl  phthalate 

Methoxychlor 

Chloroform 

DDE 

Toxaphene 

Crotonaldehyde 

Dibutyl  phthalate 

Maleic  hydrazide 

The  Environmental  Criteria  and 
Assessment  Office  and  the  Office  of 
Pesticide  Programs  have  jointly 
determined  that  the  contract  herein 
described  involves  work  that  is  being 
conducted  in  connection  with  FIFRA,  in 
that  pesticide  chemicals  will  be  the 
subject  of  certain  evaluations  to  be 
made  under  this  contract  and  these 
evaluations  may  be  used  in  subsequent 
regulatory  decisions  under  FIFR.'^. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  This 
information  has  been  submitted  to  EPA 
under  sections  3.  6,  and  7  of  FIFRA  and 
obtained  under  sections  408  and  409  of 
the  FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(2),  SRC  shall  not  use 


the  information  for  any  purpose  other 
than  purpose(s)  specified  in  the  contract; 
shall  not  disclose  the  information  in  any 
form  to  a  third  party  without  prior 
written  approval  from  the  Agency  or 
affected  business;  and  shall  require  that 
each  official  and  employee  of  the 
contractor  sign  an  agreement  to  protect 
the  information  from  unauthorized 
release.  In  addition,  SRC  is  required  to 
submit  for  EPA  approval  a  security  plan 
under  which  any  CBI  will  be  secured 
and  protected  against  unauthorized 
release  or  compromise.  No  information 
will  be  provided  to  SRC  until  the  above 
requirements  have  been  fully  satisfied. 
Records  of  information  provided  to  SRC 
will  be  maintained  by  the  Project  Officer 
for  this  contractor  in  the  EPA 
Environmental  Criteria  and  Assessment 
Office.  All  information  supplied  to  SRC 
by  EPA  for  use  in  connection  with  this 
contract  will  be  returned  to  EPA  when 
SRC  has  completed  its  work. 

Dated:  August  5, 1988. 
Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  88-18459  Filed  8-16-88;  8:45  am] 

BILUNG  CODE  6560-50-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  88N-O201] 

International  Drug  Scheduling; 
Convention  on  Psychotropic 
Substances;  Single  Convention  on 
Narcotic  Drugs;  Certain 
Benzodiazepine  Drugs;  Certain 
Controlled  Substances  Analog  Drugs 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
receipt  of  a  notification  from  the 
Secretary-General  of  the  United 
Nations.  The  notification  requests 
interested  person  to  submit  data  or 
comments  concerning  abuse  potential, 
actual  abuse,  medical  usefulness,  and 
trafficking  of  13  various  drug 
substances.  A  previous  notification  from 
the  World  Health  Organization  (WHO) 
requested  similar  information  on  the 
same  13  substances  and  was  the  subject 
of  an  earlier  Fsderal  Register  notice.  The 
purpose  of  the  present  notice  is  to 
assure  full  compliance  with  the 
provisions  of  the  Controlled  Substances 
Act  (CSA).  Any  additional  information 
received  pursuant  to  this  notice  will  also 
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be  considered  in  preparing  a  response 
from  the  United  States  to  WHO. 

DATE:  Comments  by  September  1, 1988. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  P.  Reuter,  Office  of  Health 
Affairs  (HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1392. 

SUPPLEMENTARY  INFORMATION:  The 

United  States  is  a  party  to  the  1971 
Convention  on  Psychotropic  Substances 
(the  Convention).  The  CSA  (21  U.S.C. 
811  et  se?.— Title  II  of  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970)  provides  that 
when  the  Secretary-General  of  the 
United  Nations  notifies  the  United 
States  under  Article  2  of  the  Convention 
on  Psychotropic  Substances  that  WHO 
has  information  that  may  justify  adding 
a  drug  or  other  substance  to  one  of  the 
schedules  of  the  Convention, 
transferring  a  drug  or  substance  from 
one  schedule  to  another,  or  deleting  it 
from  the  schedules,  the  Secretary  of 
State  shall  transmit  the  notice  to  the 
Secretary  of  Health  and  Human  Services 
(HHS).  The  Secretary  of  HHS  shall  then 
publish  the  notice  in  the  Federal 
Register  and  provide  opportunity  for 
interested  persons  to  submit  comments 
to  assist  HHS  in  preparing  scientific  and 
medical  evaluations  about  the  drug  or 
substance.  As  discussed  below,  HHS 
has  received  such  a  notification  from  the 
Secretary-General  of  the  United 
Nations. 

I.  Background 

A  notice  published  in  the  Federal 
Register  of  June  15, 1988  (53  FR  22386), 
requested  essentially  the  same 
information  on  the  same  13  substances 
that  are  listed  in  the  Secretary-General's 
notification.  FDA  has  received 
responses  to  the  June  1988  notice,  and 
those  responses  are  acceptable  for  the 
purposes  of  the  present  notice. 
However,  the  June  1988  notice 
referenced  a  notification  other  than  the 
official  United  Nations  notification  from 
the  Secretary-General,  and  included  two 
substances  (diazepam  and  delta-9- 
tetrahydrocannabinol)  that  are  not 
included  in  the  official  notification. 
Because  section  811(d)(2)(A)  of  the  CSA 
requires  HHS  to  publish  the  official 
notification  from  the  Secretary-General, 
it  is  reproduced  below  in  order  to  assure 
full  compliance  with  the  GSA. 


II.  Notification 

The  Secretary  of  HHS  received  the 
following  notice  from  the  Secretary- 
General,  United  Nations: 

Reference:  NAR/CL.8/1988;  DND  411/1(2) 

WHO/ECDD  26 

[The  Secretary-General  of  the  United 
Nations  presents  his  compliments  to  the 
Secretary  of  Slate  of  the  United  States  of 
America]  and  has  the  honour  to  draw 
attention  to  a  request  from  the  Director- 
General  of  the  World  Health  Organization  for 
assistance  in  obtaining  data  on  the  following 
thirteen  substances: 
Benzodiazepines 

1.  Brotizolam 

2.  Etizolam 

3.  Midazolam 

4.  Quazepam 

Analogues  of  controlled  substances 

5.  Alfa-methylthiofentanyl 

6.  Para-fluorofentanyl 

7.  Beta-hydroxyfentanyl 

8.  Beta-hydroxy-3-methylfentanyl 

9.  Thiofentanyl 

10.  3-methylthiofentanyl 
Analogues  ofMDA 

11.  N-hydroxy  MDA 

12.  N-ethyl  MDA  (MDE) 

13.  4-methyl  Aminorex 

The  WHO  26th  Expert  Committee  on  Drug 
Dependence  (ECDD),  to  be  convened  in  April 
1989,  will  examine  the  thirteen  substances 
listed  above  to  determine  if  any  proposals 
should  be  made  concerning  their  scheduling. 

Under  the  new  review  procedures  adopted 
by  WHO,  the  ECDD  is  responsible  for  making 
scheduling  recommendations  to  the  Director- 
General  of  WHO.  In  this  connection,  it  would 
be  appreciated  if  the  Government  would 
submit  data  on  any  of  the  thirteen 
substances.  It  would  greatly  assist  the 
Secretary-General  if  such  data  were 
submitted  on  a  substance-by-substance  basis 
following  the  outline  contained  in  the 
questionnaire  attached  to  the  present  note  as 
an  annex. 

In  view  of  the  fact  that  data  provided  by 
Governments  will  be  used  by  WHO  in  the 
preparation  of  a  report  on  this  subject  for  a 
WHO  review  group  which  will  meet  well  in 
advance  of  the  26th  ECDD,  it  would  be  very 
much  appreciated  if  information  could  be 
transmitted  to  the  Secretary -General  at  the 
Government's  earliest  convenience  and 
preferably  before  31  July  1988.  Replies  should 
be  addressed  to  the  attention  of  the  Director 
of  the  Division  of  Narcotic  Drugs.  Vienna 
International  Centre.  P.O.  Box  500.  A-1400 
Vienna,  Austria. 
15  April  1988. 

United  Nations  Division  of  Narcotic  Drugs, 
Vienna  International  Centre  A-1400  Vienna, 
Austria 

Questionnaire  for  Data  Collection  for  Use  by 
the  World  Health  Organization  and  the 
Commission  on  Narcotic  Drugs  of  the 
Economic  and  Social  Council 

Substance  Reported  On: 

1.  Does  the  substance  have  any  licit 
medical,  veterinary,  scientific  or  commercial 
use  in  the  reporting  country?  If  so.  please 


describe  in  general  terms  the  extent  of  such 
use. 

2.  Are  any  control  measures  applied  to  the 
substance  at  the  national  level?  If  so.  please 
describe  briefly. 

3.  Please  describe  the  extent  of  any  known 
abuse  of  the  substance  in  the  reporting 
country,  including  the  degree  of  seriousness 
of  the  public  health  and  social  problems  ' 
associated  with  abuse  of  the  substance. 

4.  Please  give  data  or  any  known  or 
presumed  illicit  traffic  in  the  substance, 
including  the  number  of  seizures  of  the 
substance  and  the  quantities  involved,  as 
well  as  the  existence  of  any  clandestme 
laboratories  manufacturing  the  substance. 

III.  Opportunity  To  Submit  Domestic 
Information 

As  required  by  21  U.S.C.  811(d)(2)(A), 
FDA  on  behalf  of  HHS  invites  interested 
persons  to  submit  data  or  comments 
regarding  the  above-named  13  drugs. 
Data  and  information  received  in 
response  to  this  notice  will  be  used  to 
prepare  scientific  and  medical 
information  on  these  drugs,  with  a 
particular  focus  on  each  drug's  abuse 
liability.  HHS  will  forward  that 
information,  together  with  the 
information  regarding  the  above-named 
13  drugs  received  in  response  to  the  June 
1988  notice,  to  WHO,  through  the 
Secretary  of  State,  for  WHO's 
consideration  in  preparing  a  report  for 
presentation  to  a  WHO  review  group, 
which  will  evaluate  the  need  for 
international  control  or  modification  of 
the  existing  international  control  of 
these  drugs.  Such  control  could  limit, 
among  other  things,  the  manufacture 
and  distribution  (import/export)  of  these 
drugs,  and  could  impose  certain 
recordkeeping  requirements  on  them. 

HHS  will  not  now  make  any 
recommendations  to  WHO  regarding 
whether  any  of  these  drugs  should  be 
subjected  to  international  controls. 
Instead,  HHS  will  defer  such 
consideration  until  WHO  has  made 
official  recommendations  to  the 
Commission  on  Narcotic  Drugs,  which 
are  expected  to  be  made  in  the  second 
half  of  1989.  Any  HHS  position 
regarding  international  control  of  these 
drugs  will  be  preceded  by  another 
Federal  Register  notice  soliciting  public 
comment  as  required  bv  21  U.S.C. 
811(d)(2)(B). 


'  E.xamples  of  public  health  and  social  problems 
are  acute  intoxication,  accidents,  work  absenteeism. 
mortality,  behaviour  problems,  criminality,  etc.  For 
a  thoroui^li  examination  of  the  qiie.stion  please  refer 
to  the  WHO  publication  entitled  "Assessment  of 
Public  Health  and  Social  Problems  Associated  with 
the  Use  of  Psychotropic  Drugs"  (No.  656  in  the 
WHO  Technical  Report  Series)  and  Chapter  7  of  the 
WHO  publication  entitled  "Guidelines  for  the 
Control  of  Narcotic  and  Psychotropic  Substances". 
Geneva.  25  April  1988 
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Interested  persons  may,  on  or  before 
September  1, 1988,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  action. 
This  abbreviated  comment  period  is 
appropriate  in  light  of  the  previous 
notification  and  the  time  required  for 
HHS  to  prepare  materials  to  meet  the 
deadline  imposed  by  the  Secretary- 
General. 

Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  contains  information 
collection  requirements  that  were 
submitted  for  review  and  approval  to 
the  Director,  Office  of  Management  and 
Budget  (OMB).  The  requirements  were 
approved  and  assigned  OMB  control 
number  0910-0226. 

Dated:  August  12, 1988. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  88-18613  Filed  8-16-88;  8:45  am] 

eiLUNG  CODE  4160-01-M 


Health  Resources  and  Services 
Administration 

Program  Announcement  and 
Proposed  Funding  Priorities  for  Grants 
for  Preventive  Medicine  Residency 
Training  Programs 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  for  Fiscal  Year  1989  Grants 
for  Preventive  Medicine  Residency 
Training  Programs  are  now  being 
accepted  under  the  authority  of  section 
793  of  the  Public  Health  Service  Act,  as 
amended  by  i*ub.  L.  99-129  and  invites 
comments  on  the  proposed  funding 
prioriti-.s  described  below. 

Se(  tion  793  authorizes  the  award  of 
grants  to  acori'dited  schools  of  medicine, 
osteopaihy  and  p  jbiic  health  to  meet  the 
costs  of  projects  to: 

(1)  Plun  and  develop  new  approved 
residency  truining  programs  and  to 
maintain  or  improve  existing  approved 
residency  training  programs  in 
preventive  medicine;  and 

(2)  Provide  financial  assistance  to 
residency  trainees  enrolled  in  such 
programs. 

Legislative  authorization  for  this 
program  September  30. 19b8.  For  FY  1989 
the  Administration  is  proposing  to 
consolidate  the  various  health 


professions  categorical  programs  into  a 
single,  flexible  grant  authority.  This 
announcement  is  being  made  in  the 
event  that  the  Preventive  Medicine 
Residency  Program  is  reauthorized  and 
funds  are  made  available  in  FY  1989. 
Publication  of  this  notice  is  a 
contingency  measure  that  will  assure 
that  grants  can  be  awarded  in  a  timely 
fashion  consistent  with  the  needs  of  the 
programs,  as  well  as  to  provide  for  even 
distribution  of  funds  throughout  the 
fiscal  year. 

In  addition,  programmatic  changes 
may  result  from  currently  pending 
legislative  action.  Should  such  changes 
be  necessary,  all  applicants  will  be 
notified  at  a  later  date. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  purposes  of  section  793  of  the 
PHS  Act; 

2.  The  extent  of  responsiveness  to  the 
project  requirements; 

3.  The  administrative  and 
management  capability  of  the  applicant 
to  carry  out  the  proposed  project  in  a 
cost-effective  manner 

4.  The  degree  to  which  the  proposed 
training  program  emphasizes  health 
promotion  and  disease  prevention; 

5.  The  degree  to  which  the  applicant 
demonstrates  institutional  commitment 
to  the  proposed  program;  and 

6.  The  history  of  the  program 
including  number  of  residents  who 
successfully  completed  the  program. 

Proposed  Funding  Priorities 

In  order  to  emphasize  the  initiative  of 
health  promotion/disease  prevention 
and  to  encourage  improvement  of  the 
quality  of  residency  training 
experiences,  three  funding  priorities  are 
proposed.  In  the  funding  of  approved 
applications,  it  is  proposed  that  priority 
be  given  to  projects  which  will: 

(1)  Increase  enrollment  cf 
underrepresented  minorities  in 
proportion  or  more  to  their  numbers  in 
the  general  population  or  can  document 
extent  of  demonstrated  net  increase  of 
underrepresented  minorities  (i  e..  Black, 
Hispanic  and  American  Indian/Alaskan 
Native)  over  average  enrollment  of  the 
past  three  years  in  postgraduate  year 
(PGY)  trainees.  These  population  groups 
continue  to  be  underrepresented  in  the 
medical  profession.  Studies  show  that 
minority  physicians  are  more  likely  than 
others  to  provide  health  care  for 
medically  underserved  populations. 
Therefore,  this  funding  priority  is 


designed  to  increase  the  number  of 
primary  care  underrepresented  minority 
physicians. 

(2)  Conduct  residency  training  in 
areas  of  general  preventive  medicine  or 
public  health.  This  priority  is  designed 
to  promote  the  training  of  individuals  in 
genera!  preventive  medicine  or  public 
health  who  are  needed  to  implement  the 
Secretary's  initiatives  in  health 
promotion  and  disease  prevention. 

(3)  Train  at  least  four  residents  in  the 
academic  year  and  four  residents  in  the 
field  year  and  provide  evidence  that  the 
projects  lI  number  can  be  realized  from  a 
current  or  projected  applicant  pool. 

This  priority  is  designed  to  encourage 
further  expansion  of  the  number  of 
residents  in  training  in  view  of  the 
continuing  shortage  of  preventive 
medicine  specialists  and  a  larger  cohort 
of  trainees  should  provide  a  more 
stimulating  environment.  This  priority  is 
also  designed  to  encourage  applicants  to 
enroll  a  minimum  number  of  residents 
and  to  stimulate  an  educational 
atmosphere  that  a  good  peer  group 
normally  provides. 

Interested  person  are  invited  to 
comment  on  the  proposed  funding 
priorities.  Nonnally,  the  comment  period 
would  be  60  days.  However,  due  to  the 
need  to  imlement  any  changes  for  the 
Fiscal  Year  1989  award  cycle,  the 
comment  period  has  been  reduced  to  30 
days.  All  comments  received  on  or 
before  September  16, 1988.  will  be 
considered  before  the  final  funding 
priorities  are  established.  No  funds  will 
be  allocated  or  final  selections  made 
until  a  final  notice  is  published  stating 
whether  the  funding  priorities  will  be 
applied. 

Written  comments  should  be 
addressed  to:  Director,  Division  of 
Medicine,  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration,  Parklawn  Building. 
Room  4C-25,  5600  Fishers  Lane. 
Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays.  (Federal 
holidays  excepted),  between  the  hours 
of  8:30  a.m.  and  5:00  p  m. 

Requests  for  application  materials  and 
questions  regarding  grants  policy  should 
be  directed  to:  Grants  .Managem.cnt 
Officer  (D33),  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  Room  8C-22,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  143-6880. 
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If  additional  programmatic 
information  is  needed,  please  contact; 
Primary  Care  Medical  Education 
Branch,  Division  of  Medicine.  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building.  Room  4C-16,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  443-6820. 

The  application  deadline  date  is 
September  30, 1988.  Applications  shall 
be  considered  as  meeting  the  deadline  if 
they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  before  the  deadline 
and  received  in  time  for  submission  to 
the  independent  review  group. 

A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  to 
timely  mailing. 

Applications  received  after  the 
deadline  date  will  be  returned  to  the 
applicant. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training  Grant 
Application.  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  0MB  clearance 
number  is  0915-0060. 

This  program  is  listed  at  13.117  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Program  (as  implemented  through  45 
CFR  Part  100). 

Dated;  July  11, 1988. 
David  N.  Siuidwall, 

Administrator,  Assistant  Surgeon  General. 
[FR  Doc.  88-18615  Filed  8-16-88;  8:45  am) 

BILLING  CODE  4160-1S-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  N-88-1B46] 

Submission  of  Proposed  Information 
Collection  to  the  Office  of 
Management  and  Budget 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from^Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 


proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Date;  August  8, 1988. 
David  S.  Cristy, 

Deputy  Director,  Information  Policy  and 
Management  Division 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  National  Recognition 
Program  for  Urban  Development 
Partnerships  (Entry  Form). 

Office:  Community  Planning  and 
Development. 

Description  of  The  Need  For  The 
Information  and  its  Proposed  Use:  The 
HUD  National  Recognition  Program 
seeks  to  identify  communities  which 
have  used  Community  Development 
Block  Grant  funds  to  generate 
exemplary  public/private  partnerships. 
Cities,  pubHc  interest  groups,  and 
private  organizations  are  being  asked  to 
recommend  projects.  HUD  will  identify 
final  group  of  projects  for  special 
commendation  by  the  President  and  the 
Secretary  of  HUD. 

Form  Number:  W\5D~Wm2. 

Respondents:  State  or  Local 
Governments,  Businesses  or  Other  For- 
Profit,  and  Non-Profit  Institutions. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Number 

of 
respond- 
ents 


Fre- 
quency 
of 

re- 
sponse 


Hours 
per 
'e- 

Burden 
hours 

sponse 

Application . 


400 


2.5 


1.000 


UMI 
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Total  Estimated  Burden  Hours:  1,000. 

Status:  Extension. 

Contact:  Charles  Bien,  HUD,  (202) 
75&-6587,  John  Allison,  OMB,  (262)  395- 
6880. 

Date:  July  28, 1988. 
[FR  Doc.  88-18599  Filed  8-16-88;  8:45  am] 

BILLING  CODE  4210-01-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Establishment  of 
New  Notice  of  System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
to  establish  a  new  notice  describing  a 
system  of  records  administered  by  the 
Office  of  Information  Resources 
Management,  Office  of  the  Secretary. 
The  notice  is  entitled  "Telephone  Call 
Detail  Records — Interior,  Office  of  the 
Secretary-36"  and  describes  records 
used  to  identify  and  eliminate  the 
misuse  of  Government  telephone 
systems.  The  notice  is  published  in  its 
entirety  below. 

As  required  by  section  3  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a(o)),  the  Office  of 
Management  and  Budget,  the  President 
of  the  Senate,  and  the  Speaker  of  the 
House  of  Representatives  have  been 
notified  of  this  action. 

5  U.S.C.  552a(e)(ll)  requires  that  the 
public  be  provided  a  30-day  period  in 
which  to  comment  on  the  intended  use 
of  the  information  in  the  system  of 
records.  The  Office  of  Management  and 
Budget  in  its  Circular  A-130  requires  a 
60-day  period  to  review  such  proposals. 
Therefore,  written  comments  on  this 
proposal  can  be  addressed  to  the 
Department  Privacy  Act  Officer.  Office 
of  the  Secretary  (PMI).  Room  2242.  Main 
Interior  Building,  U.S.  Department  of  the 
Interior,  Washington,  DC  20240. 
Comments  received  within  60  days  of 
publication  in  the  Federal  Register  will 
be  considered.  The  notice  shall  be 
effective  as  proposed  without  further 
pubUcation  at  the  end  of  the  comment 
period,  unless  comments  are  received 
which  would  require  a  contrary 
determination. 

Oscar  W.  Mueller,  )r.. 

Director.  Office  of  Management  Improvement. 
Date:  August  8, 1988. 

INTERIOR/OS-36 

SYSTEM  name: 

Telephone  Call  Detail  Records — 
Interior,  Office  of  the  Secretary-36. 


system  location: 

U.S.  Department  of  the  Interior  (DOI) 
and  bureau  offices  nationwide. 

categories  of  individuals  covered  by  the 
system: 

Individuals  (generally  Department, 
bureau/office,  and  contractor 
employees)  who  make  long  distance 
calls  and  individuals  who  received 
telephone  calls  placed  from  or  charged 
to  DOI  telephones. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  use  of  DOI 
telephone  systems  to  place  long  distance 
calls;  records  indicating  assignment  of 
telephone  numbers  of  employees;  and 
records  relating  to  the  location  of 
telephones.  Telephone  calls  made  to  the 
Department's  Office  of  Inspector 
General  Hotline  number  are  excluded 
from  the  records  maintained  in  this 
system  pursuant  to  the  provisions  of  5 
U.S.C,  Appendix  3,  Section  7(b) 
(Inspector  General  Act  of  1978). 

AUTHORrry  for  maintenance  of  the 

SYSTEM: 

31  U.S.C.  1348  (b),  which  prohibits 
agencies  from  using  appropriated  funds 
to  pay  for  personal  calls;  44  U.S.C.  3101, 
which  authorizes  agencies  to  create  and 
preserve  records  documenting  agency 
organizations,  functions  procedures  and 
transactions;  and  41  CFR  201-38.007, 
which  hmits  the  use  of  Government 
telephone  systems  to  the  conduct  of 
offical  business. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  and  data  may  be  disclosed  as 
is  necessary,  (1)  to  Members  of 
Congress  to  respond  to  inquiries  made 
on  bahalf  of  individual  constituents  that 
are  record  subjects;  (2)  to 
representatives  of  the  General  Services 
Administration  or  the  National  Archives 
and  Records  Administration  who  are 
conducting  records  management 
inspections  under  authority  of  44  U.S.C. 
2904  and  2906;  (3)  in  response  to  a 
request  for  discovery  or  for  the 
appearance  of  a  witness,  to  the  extent 
that  what  is  disclosed  is  relevant  to  the 
subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding;  (4) 
in  a  proceeding  before  a  court  or 
adjudicative  body  to  the  extent  that  they 
are  relevant  and  necessary  to  the 
proceeding;  (5)  in  the  event  that  material 
in  the  system  indicates  a  violation  of 
law,  whether  civil  or  criminal  or 
regulatory  in  nature,  and  whether 
arising  by  general  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  may  be 
disclosed  to  the  appropriate  agency. 


BEST  COPY  AVAILABLE 


whether  Federal,  State,  local,  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order,  issued  pursuant 
thereto;  (6)  to  employees  of  the 
Department  to  determine  responsibility 
for  telephone  calls  and  to  resolve  any 
disputes  and  facilities  the  verification  of 
discrepancies  relating  to  billing, 
payment,  or  reconciliation  of  telephone 
operational  or  accountability  records: 
(7)  to  provide  access  to  all  telephone 
records  to  Office  of  Inspector  General 
auditors,  investigators,  and  such  other 
employees  authorized  by  the  Inspector 
General,  pursuant  to  the  authority  of 
Sections  4  and  6  of  the  Inspector 
General  Act  of  1978;  (8)  to  respond  to  a 
Federal  agency's  request  made  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  letting  of  a  contract 
or  issuance  of  a  grant,  license,  or  other 
benefit  by  the  requesting  agency,  but 
only  to  the  extent  that  the  information 
disclosed  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter,  (9)  to  a  telecommunications 
company  providing  telecommunications 
support  to  permit  servicing  the  account. 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12);  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  SYSTEM: 

Storage:  Record  data  on  computer 
processing  media  or  paper  files. 

Retrievability:  Records  are  retrieved 
by  employee  name,  telephone  number, 
identification  number,  or  by  a  account 
code. 

Safeguards:  Access  to  the  records  is 
limited  to  Government  employees  who 
have  an  official  need  to  use  the  records 
in  the  performance  of  their  duties. 
Records  are  stored  in  a  controlled  area 
and  maintained  with  safeguards  meeting 
the  requirements  of  43  CFR  2.51  for 
computer  and  paper  records.  Automated 
records  are  protected  from  unauthorized 
access  through  password  identification 
procedures  and  other  systems  based 
protection  methods. 

Retention  and  disposal:  Records  are 
disposed  of  as  provided  in  the  National 
Archives  and  Records  Administration 
General  Records  Schedule  12. 

Systems  managers  and  address: 
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Fish  and  Wildlife  Service,  Chief, 
Division  of  Information  Resources 
Management,  Room  801, 1730  K  Street 
NW.,  Washington.  DC  20240  (202)  653- 
7464. 

(2)  U.S.  Geological  Survey,  Chief, 
Branch  of  Telecommunications  Services, 
12201  Sunrise  Valley  Dr.,  Mail  Stop  809, 
Reston,  VA  22092  (703)  648-7006. 

(3)  Bureau  of  Indian  Affairs, 
Telecommunications  Manager,  Office  of 
Facilities  Management.  P.O.  Box  1248, 
Albuquerque,  NM  87103  (.505)  766-2846. 

(4)  Minerals  Management  Service, 
Chief,  Safety  and  Facilities  Management 
Branch,  Mail  Stop  635, 1110  He.mdon 
Parkv^ay  Building,  Herndon,  VA  22070 
(703)  435-6220. 

(5)  Bureau  of  Mines, 
Telecommunications  Manager,  5th  Floor, 
2401  E  Street,  Washington,  DC  20240 
(202)  634-1032. 

(6)  Bureau  of  Reclamation, 
Telecommunications  Manager,  Denver 
Federal  Center,  Code  D7900,  P.O.  Box 
25007,  Denver,  Colorado  80225  (303)  236- 
097a 

[7]  Office  of  the  Secretary,  Office  of 
Administrative  Services,  Chief,  Branch 
of  Telecommunications  Management, 
Room  1449, 18th  &  C  Streets,  NW. 
Washington,  DC  20240  (202)  343-1412. 

(8)  Office  of  Surface  Mining 
Reclamation  &  Enforcement, 
Telecommunications  Manager,  Room 
5131. 1100  L  Street,  Washington,  DC 
20240  (202)  343-5447. 

(9)  National  Park  Service,  Chief, 
Telecommunications  Engineering,  P.O. 
Box  25287,  Denver,  CO  80225  (303)  969- 
2084. 

(10)  Bureau  of  Land  Management, 
Chief,  Branch  of  Telecommunications. 
Mail  Stop  208  Prmr.  18th  &  C  Street,  NW. 
Washington.  DC  20240  (202)  653-8853. 

(11)  Office  of  Inspector  General 
Administration,  18th  &  C  Street,  NW., 
Room  5346.  Washington.  DC  20240  (202) 
343-4356. 

N0TIRCAT10N  PROCEDURE: 

Requests  for  notification  regarding  the 
existence  of  call  detail  report 
information  should  be  addressed  to  the 
appropriate  system  manager.  A  written 
and  signed  request  stating  that  the 
requester  seeks  information  concerning 
call  records  pertaining  to  him/her  is 
required.  See  43  CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  call  detail 
information  should  be  addressed  to  the 
appropriate  system  manager.  All 
requests  must  be  in  writing  and  meet  the 
content  requirements  of  43  CFR  2.63. 


CONTESTINQ  RECORD  REQUIREMENTS: 

A  petition  for  amendment  shall  be 
addressed  to  the  appropriate  system 
manager,  and  meet  the  requirements  of 
43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Telephone  assignment  records;  call 
detail  listings;  results  of  administrative 
inquiries  relating  to  assignment  of 
responsibility  for  placement  of  specific 
long  distance  calls. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
[PR  Doc.  88-18567  Filed  8-16-88;  8:45  am] 

BILUNG  COOE  4310-nH-M 


Bureau  of  Land  Management 
[AK-965-4213-15] 

Alaska  Native  Claims  Selection; 
Stiistimaref  Native  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971,  43  U.S.C.  1601, 1613(a),  will  be 
issued  to  Shishmaref  Native 
Corporation.  The  lands  involved  are  in 
the  vicinity  of  Shishmaref,  Alaska. 

Within  Sec.  23,  T.  10  N.,  R.  35  W., 
Kateel  River  Meridian  (unsurveyed). 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  The  Nome 
Nugget.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  701  C  Street,  Box  13, 
Anchorage,  Alaska  99513  ((907)  271- 
5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  September  16, 1988  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed 
with  the  Bureau  of  Land  Management  at 
the  address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accorance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Elizabeth  Bonnell, 

Acting  for  Chief,  Branch  of  Northwest 
Adjudication. 
[FR  Doc.  88-18640  Filed  8-16-68:  8:45  am] 

BILLING  CODE  4310-JA-M 


Proposed  Lease;  California 

SUMMARY:  The  proposed  action  is  a 
Notice  of  Realty  Action  for  a  lifetime 
lease,  intended  to  resolve  a  long- 
standing occupancy  trespass,  lo  bring 
occupancy  under  terms  of  section  302  of 
the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  1976,  and 
43  CFR  2920.  The  legal  description  of  the 
site  is: 

Mount  Diablo  Meridian 

T.  31  N..  R.  12  W..  Section  24.  NWANEV*; 
portiun  of 

dates:  On  or  before  October  3, 1988, 
interested  parties  may  sumbit  comments 
to  the  Area  Manager,  Bureau  of  Land 
Management,  355  Hemsted  Drive, 
Redding,  California  96002.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director,  who  may  vacate  or  modify  this 
Realty  Action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  taken  by  the  State  Director,  this 
Realty  Action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Morse,  Area  Manager,  at  (916) 
246-5325,  or  write  to  355  Hemsted  Drive, 
Redding,  California  96002. 

SUPPLEMENTARY  INFORMATION:  An 

appraisal  has  been  made  for  the 
proposed  lease  area,  and  the  lessee  will 
be  required  to  make  yearly  rental 
payments.. 

The  only  application  that  will  be 
accepted  will  be  from  Mrs.  Wilma 
Knowlton.  The  application  must  include 
reference  to  this  notice,  include  the  case 
file  number  (CA  20170),  and  have  a 
complete  description  of  the  facilities 
involved.  This  can  be  accomplished  by 
providing  details  of  the  proposed  use 
and  activities;  a  description  of  all 
facilities;  a  map  of  sufficient  scale  to  be 
legible;  a  legal  descrip'^fn  of  f-f  project 
location  (acreage);  and  any  other 
information  that  may  aid  m  evaluating 
the  proposal. 

Stipulations  to  be  included  with  the 
lease  are  as  follows:  (1)  Subject 
improvements  must  remain  lessee's  sole 
place  of  residence;  (2)  lease  may  not  be 
transferred,  assigned  or  inherited;  (3) 
upon  the  death  of  lessee,  her  heir,  Tom 
Divrell,  will  be  allowed  six  months  to 
remove  the  improvments. 
Mark  T.  Morse, 
Area  Manager. 

[FR  Doc.  88-18568  Filed  8-16-88:  8:45  am) 
BILLING  COOE  4310-40-«l 
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(Amdt.  1-25693] 

Idaho:  Realty  Action;  Sale  of  Public 
Lands  In  Cassia  County,  Idaho 

summary:  This  document  amends  the 
legal  description,  acreage,  and 
appraised  fair  market  value  that  were 
published  July  21, 1988  (53  FR  27573). 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  Bagley,  Associate  District 
Manager,  (208)  678-5514. 

The  July  21, 1988  (53  FR  27573) 
publication  notice  listed  the  legal 
description,  acreage,  and  appraised  fair 
market  value  as: 


Legal  description 


Acreage 


Appraised 

lair  market 

value 


T.   14  S..  R.  22   E..   BM. 

section  4:  SWy4SEy4 


40 


$3,000 


The  legal  description,  acreage,  and 
appraised  fair  market  value  are 
amended  to  read: 


Legal  description 


Acreage 


Appraised 

fair  market 

value 


T.    14   S..   R.   22   E..   BM. 
section  4:  WV4SWy4SEy4, 

w  "liE  w.  sw  y4SE  y4 „ 


30 


$2,500 


Dated:  August  8, 1988. 
Marvin  R.  Bagley, 
Associate  District  Manager. 
[FR  Doc.  88-18569  Filed  8-16-88;  8:45  am] 

BILUNO  CODE  43ia-6«-M 


Draft  Resource  Management  Plan/ 
Environmental  Impact  Statement  and 
Proposed  Areas  of  Critical 
Environmental  Concern  for  the  San 
Rafael  Resource  Area,  Moab  District, 
UT 

agency:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  availability  of  draft 
resource  management  plan/ 
environmental  impact  statement. 

summary:  The  draft  resource 
management  plan/environmental  impact 
statement  (RMP/EIS)  for  the  San  Rafael 
Resource  Area,  Moab  District,  Emery 
County,  Utah  and  the  Forest  Planning 
Unit  of  the  Sevier  River  Resource  Area, 
Richfield  District,  Sevier  County,  Utah 
has  been  prepared  for  review  and 
comment  by  the  public,  federal,  state 
and  local  agencies,  and  Indian  tribes. 
The  RMP/EIS  presents  six  land  use 
alternatives  for  management  of 
approximatley  1.5  million  acres  of  public 
land  in  Emery  County  and  Sevier 
County,  Utah.  The  draft  EIS  also  covers 
certain  grazing  management  decisions  in 
the  Henry  Mountain  Resource  Area, 
Richfield  District,  Wayne  County,  Utah. 
Several  areas  of  critical  environmental 
concern  (ACECs)  are  proposed  under 
different  alternatives. 

The  purpose  of  the  RMP  is  to  guide 
management  of  the  public  lands  and 
resources  in  the  San  Rafael  Resource 
Area  and  the  Forest  Planning  Unit  of  the 
Sevier  River  Resource  Area,  Bureau  of 
Land  Management  (BLM).  A  second 
purpose  is  to  provide  a  grazing  EIS  as 
ordered  by  the  United  States  District 
Court. 

A  90-day  review  and  comment  period 
will  commence  with  publication  of 
Notice  of  Availability  in  the  Federal 
Register  by  the  Environmental 
Protection  Agency  (EPA).  Four  open 
houses  will  be  held  to  discuss  the  draft 
RMP/EIS:  September  20— Courthouse, 
Castle,  Dale,  Utah;  September  22— 
Tamarisk  Restaurant,  Green  River,  Utah; 
September  27 — City  Hall,  Huntington, 
Utah;  and  September  29 — Salt  Palace, 
Salt  Lake  City,  Utah.  All  four  open 
houses  will  be  held  from  3  to  8  p.m.  To 
be  considered  in  the  final  RMP/EIS, 
comments  must  be  received  in  the  San 
Rafael  Resource  area  office  within  90 
days  after  publication  of  EPA's  notice  in 
the  Federal  Register. 

This  action  is  announced  pursuant  to 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1970, 
section  202(a)  of  the  Federal  Land  Policy 


and  Management  Act  of  1976.  and  43 

CFR  Part  1610. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Dryden,  San  Rafael  Resource 
Area  Manager.  BLM,  900  North  700  East. 
Price,  Utah  84501;  (801)  637-4584. 
SUPPLEMENTARY  INFORMATION:  The  San 
Rafael  Draft  RMP/EIS  analyzes  six 
alternative  multiple-use  management 
plans.  Each  plan  provides  management 
guidance  for  all  relevant  resource 
management  programs  administered  by 
BLM  in  the  planning  area.  Various 
combinations  of  special  designations  are 
analyzed  under  the  alternatives. 

Alternatives  Analyzed 

1.  Alternative  A  (no  action)  presents 
the  continuation  of  current  management. 

(2)  Alternative  B  emphasizes  the 
production  of  mineral  resources  and 
livestock  forage. 

(3.)  Alternative  C  emphasizes 
opportunities  for  nonmotorized 
recreation  and  management  of  wildlife 
habitat  to  allow  wildlife  populations  to 
attain  prior  stable  numbers. 

(4.)  Alternative  D  emphasizes  the 
protection  of  watershed  values  and 
maximum  protection  of  cultural 
resources. 

(5.)  Alternative  E  emphasizes 
maximum  access  and  opportunities  for 
motorized  recreation. 

6.  Alternative  F  (the  preferred 
alternative)  provides  for  the  protection 
of  critical  soils,  scenic  resources  within 
the  San  Rafael  Swell,  crucial  wildlife 
habitat;  special  management  for  certain 
vegetation  and  cultural  resource  values: 
continuation  of  livestock,  wild  horse  and 
burros  use;  and  making  public  lands 
available  for  production  of  mineral 
resources. 

Proposed  ACECs:  Nineteen  areas  are 
analyzed  for  special  designation  under 
various  alternatives  analyzed  in  the 
draft  RMP/EIS.  As  a  result  of  ACEC 
consolidation,  13  ACECs  are  nominated 
under  F,  the  preferred  alternative. 

The  special  management  designations 
are  summarized  in  the  accompanying 
table. 

W.R.  Papworth, 
State  Director.  Utah. 


Table  1.— Nominated  Ar3a  of  Critical  Environmental  Concern  Designations,  by  Alternative 


Acres  by  alternative 

Area  name 

A 

B 

C 

D 

e 

F 

Bowknot  Bend 

0 
0 
0 
0 
0 
0 
0 

1.830 
0 
190 
0 
43.870 
0 
0 

1.830 

0 

190 

0 

67.520 

0 

16,990 

1,830 

960 

190 

0 

43.870 

0 

16,990 

1,630 
0 
190 
0 
0 
0 
16,990 

1.830 

Het>es  Mountain 

0 

Nortti  Big  Flat  Top  ■ 

0 

Big  Flat  Tops 

2.640 

San  Rafael  Reel 

68.720 

Copper  Globe' 

220 

Dry  Lake  Archaeological  District 

16,990 
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Table  1.— Nominated  Area  of  Critical  Environmental  Concern  Designations,  by  Alternative— Continued 


Area  name 


1-70  Pictographs' 

Pictographs  " 

Little  Black  Mountain 

Swasey  Ca&n 

Terr.ple  Mountain  Historic  District.. 
Tomstci*  Butte  Histonc  District  • .... 

Gilson  Buttes- 

1-70  Scenic  Corridor 

Muddy  Creek 

San  Rafael  Canyon _....„ 

OwQCTS  rrOfG , 1 . 1 . ■■ . ■ 

Sids  Mountain 


Total. 


Acres  by  alternative 


0 
0 
0 
0 
0 
0 
0 
52.150 
0 
0 
0 
0 


52,150 


30 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


(30) 

0 

0 

0 

2.660 

2,040 

1,750 

52,150 

46,720 

58,510 

7,120 

69,060 


0 

40 

2,160 

220 

2,660 

2.040 

1,750 

52,130 

22,540 

58,510 

7,120 

89,060 


(30) 
0 
0 

0 

2,660 

2,040 

0 

52.150 

22.540 

58,510 

0 

0 


45.920 


322,360 


302,070 


156.910 


Note:  All  acreages,  are  approximate  and  rounded  to  the  nearest  10  acres. 

•  Under  alternative  F,  ttie  area  name  ctianges  to  Big  Flat  Tops. 

'  Under  alternatives  C  and  D,  ttie  Copper  Globe  area  is  part  of  the  Sids  Mountain  ACEC. 

■  Under  alternatives  C  and  E,  the  I-7C  Pk^ographs  ACEC  would  t>e  included  as  a  special  emphasis  area  within  the  1-70  Scenic  Corridor 

•  Under  alternatives  D  and  F,  the  Pictographs  ACEC  wouW  include  txjth  the  1-70  and  Rochester  pictcflraph  sites. 

•  Under  alternative  F,  ttie  Tomsich  Butte  Historic  District  wouW  be  included  as  a  special  emphasis  area  within  the  Muddy  Creek  ACEC. 


0 

40 

0 

220 

2,660 

(2.040) 

0 

52.130 

24,540 

35.240 

7,120 

61.870 


274,260 


[FR  Doc.  88-18591  Filed  8-1&-88;  8;45  am) 

BILUNG  CODE  4310-OO-M 


Bureau  of  Mines 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperwork 
Reduction  Act 

A  request  extending  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35].  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contracting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
Clearance  Officer  and  to  the  Office  of 
Management  and  Budget  Interior 
Department  Desk  Officer,  Washington. 
DC  20503.  telephone  202-395-3470. 

Title:  Industrial  Explosive  and 
Blasting  Agents. 

OMB  Approval  Number:  1032-0066. 

Abstract:  Respondents  supply  the 
Bureau  of  Mines  with  domestic 
production  and  consumption  data  on 
nonfuel  mineral  commodities.  This 
information  is  published  in  Bureau  of 
Mines  publications  including  the 
Mineral  Industry  Surveys  (MIS), 
Minerals  Yearbook  Volumes  I.  II.  and 
III,  Mineral  Facts  and  Problems,  Mineral 
Commodity  Summaries,  Mineral 
Commodity  Profiles,  and  Minerals  and 
Materials/A  Bimonthly  Survey  for  use 
by  private  organizations  and  other 
government  agencies. 

Bureau  Form  Number:  6-1439-A. 


Frequency:  Annual. 

Description  of  Respondents: 
Producers  of  Industrial  Explosive  and 
Blasting  Agents  sold  for  consumption  in 
the  United  States. 

Estimated  Completion  Time:  1  hour. 

Annual  Responses:  10. 

Annual  Burden  Hours:  10. 

Bureau  Clearance  Officer  James  T. 
Hereford  (202)  634-1125. 
John  Morgan, 

Acting  Director,  Bureau  of  Mines. 
[FR  Doc.  88-18570  Filed  8-16-88;  8:45  am] 
BILUNG  CODE  4310-53-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Chevron  U.S.A.,  Inc. 

agency:  Minerals  Management  Service. 

Interior. 

action:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Chevron  U.S.A.  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
2625.  Block  37.  South  Timbalier  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Morgan  City,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  August  8, 1988. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 


Park  Boulevard,  Room  1 14,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angie  D.  Gobert,  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Date:  August  9,  1988. 
).  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  88-18641  Filed  8-16-88:  8:45  am| 

BILLING  CODE  4310-MR-M 


National  Park  Service 

Concession  Contract  Negotiations; 
Clyde,  Inc. 

agency:  National  Park  Service.  Interior. 
ACTION:  Public  notice. 
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SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  permit  with 
Clyde,  Inc.,  authorizing  it  to  continue  to 
provide  excursion  boat  transportation 
and  related  services  for  the  public  at 
Buck  Island  P.eef  National  Monument 
for  a  period  of  five  (5)  years  from  May  1, 
1988,  through  April  30,  1993. 

EFFECTIVE  DATE:  October  17, 1988. 

ADDRESS:  Interested  parties  should 
contact  the  Regional  Director,  Southeast 
Region,  75  Spring  Street,  SW.,  Atlanta, 
Georgia  30303,  for  information  as  to  the 
requirements  of  the  proposed  permit. 
SUPPLEMENTARY  INFORMATION:  This 

permit  has  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  forgegoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expired  by 
limitation  of  time  on  April  30. 1988.  and 
therefore  pursuant  to  the  provisions  of 
section  5  of  the  Act  of  October  9, 1965 
(79  Stat.  969;  16  U.S.C.  20).  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  permit  and  in  the  negotiation  of  a 
new  permit  as  defined  in  36  CFR.  §  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  tlie  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Dated:  July  IS,  1S88. 
C.W.  OgJe. 

Acting  Regional  Director,  Southeast  Region. 
(FR  Doc.  88-18634  Filed  8-16-88;  8:45  am) 
BILUNG  CODE  4310-70-M 


ElKs  Island-Statue  of  Utierty  NM; 
Concession  Contract  Negotiations; 
Restaurant  and  Gift  Shop  Facilities 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Public  notice. 

SUMMARY:  Public  Notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  extend  for  thirty  days  the  acceptance 
of  applications  for  the  concession 
opportunity  to  provide  restaurant  and 
gift  shop  facilities  at  Ellis  Island,  Statue 
of  Liberty  NM  to  September  19, 1988,  in 
lieu  of  90  days  following  the  notice 
which  appear  in  the  "Federal  Register", 
Vol.  53,  No.  91.  Wednesday,  May  11, 
1988,  pages  16791  and  16792. 
EFFECTIVE  DATE:  September  19, 1988. 


ADDRESS:  Interested  parties  should 
contact  the  Superintendent,  Statue  of 
Liberty  National  Monument.  Liberty 
Island,  New  York,  New  York  100C4  for 
information  as  to  the  requirerr^nis  of 
the  proposed  contract. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  will  consider  and  evaluwfte  aH 
proposals  received  as  a  result  of  thi* 
notice.  Any  proposal  must  be 
postmarked  or  hand  delivered  on  or 
before  September  19, 1988,  to  be 
considered  and  evaluated. 

Ddte:  August  11. 1988. 
John  ].  Gutkrw, 

Acting  Regiona/ Director,  North  Atlantic 

Region. 

[PR  Doc  88-18643  Filed  B-16-88:  8:45  am] 

BILLIKG  CODE  4310-70-M 


Concession  Contract  Negotiations: 
Llewellyn  Westerman 

agency:  National  Park  Service,  Interior. 
ACTION:  Public  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  permit  with 
Llewellyn  Westerman,  authorizing  him 
to  continue  to  provide  excursion  boat 
transportation  and  related  services  for 
the  public  at  Buck  Island  Reef  National 
Monument  for  a  period  of  five  (5)  years 
from  May  1, 1988.  through  April  30, 1993. 
EFFECTIVE  DATE:  October  17, 1988. 
ADDRESS:  Interested  parties  should 
contact  the  RegLonal  Director,  Southeast 
Region,  75  Spring  Street.  SW.,  Atlanta, 
Georgia  30303,  for  information  as  to  the 
requirements  of  the  proposed  permit. 
SUPPLEMENTARY  INFORMATION:  This 
permit  has  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  his  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expired  by 
limitation  of  time  on  April  30, 1988,  and 
therefore  pursuant  to  the  provisions  of 
section  5  of  the  Act  of  October  9, 1965 
(79  Stat.  969: 16  U.S.C.  20),  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  permit  and  in  the  negotiation  of  a 
new  permit  as  defined  in  36  CFR,  §  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  tlie  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 


Dated;  July  18.  1981 
C.W.  Ogle. 

Acting  Regional  Director,  Southeast  Region. 
[FR  Doc.  88-18635  Filed  8-16-88;  8;45  am] 

BILLING  CODE  4310-70-M 


ConcessFon  Coniracf  Negotiations: 
Francis  Smilowitz 

AGENCY:  National  Park  Service,  Inferior. 
action:  Public  aotice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  permit  with 
Francis  Smilowitz.  authorizing  him  to 
continue  to  provide  excursion  boat 
transportation  and  related  services  for 
the  public  at  Buck  Island  Reef  National 
Monument  for  a  period  of  five  (5)  years 
from  May  1, 1988,  through  April  30. 1993. 

EFFECTIVE  DATE:  October  17, 1988. 
ADDRESS:  Interested  parties  should 
contact  the  Regional  Director,  Southeast 
Region,  75  Spring  Street  SW.,  Atlanta, 
Georgia  30303.  for  information  as  to  the 
requirements  of  the  proposed  permit. 
SUPPLEMENTARY  INFORMATION:  This 
permit  has  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Pohcy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessions  has 
performed  his  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expired  by 
limitation  of  time  on  April  30, 1988,  and 
therefore  pursuant  to  the  provisions  of 
section  5  of  the  Act  of  October  9. 1965 
(79  Stat.  969;  16  U.S.C.  20),  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  permit  and  in  the  negotiation  of  a 
new  permit  as  defined  in  36  CFR  §  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  os  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  of  following  publication  of 
this  notice  to  be  considered  and 
evaluated. 

Dated:  July  18, 1938. 
C.W.  Ogle, 

Acting  Regional  Director  Southeast  RegiorL 
|FR  Doc.  88-18636  Filed  8-16-88;  8:45  am) 
BILLWG  COOE  4310-70-M 


Concession  Contract  Negotiators: 
Teroro,  Inc. 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  notice. 


31110 
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SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  permit  with 
Teroro,  Inc.,  authorizing  it  to  continue  to 
provide  excursion  boat  transportation 
and  related  services  for  the  public  at 
Buck  Island  Reef  National  Monument 
for  a  period  of  five  (5)  years  from  May  1. 
1988,  through  April  30, 1993. 
EFFECTIVE  DATE:  October  17, 1988. 
ADDRESS:  Interested  parties  should 
contact  the  Regional  Director,  Southeast 
Region.  75  Spring  Street,  SW.,  Atlanta, 
Georgia  30303,  for  information  as  to  the 
requirements  of  the  proposed  permit. 
SUPPLEMENTARY  INFORMATION:  This 
permit  has  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expired  by 
limitation  of  time  on  April  30. 1988,  and 
therefore  pursuant  to  the  provisions  of 
section  5  of  the  Act  of  October  9, 1965 
(79  Stat.  969;  16  U.S.C.  20),  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  permit  and  in  the  negotiation  of  a 
new  permit  as  defined  in  36  CFR  §  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Date,  July  18, 1988. 
C  W.  Ogle. 

Acting  Regional  Director.  Southeast  Region. 
[FR  Doc.  88-18637  Filed  8-16-88;  8:45  am) 

BILUNQ  CODE  4310-70-M 


Cape  Cod  National  Seashore  Advisory 
Commission;  IMeeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92^63,  86  Stat.  770,  5  U.S.C, 
app.  1  s  10),  that  a  meeting  of  the  Cape 
Cod  National  Seashore  Advisory 
Commission  will  be  held  Friday, 
September  9. 1988. 

The  Commission  was  reestablished 
pursuant  to  Pub.  L.  99-349,  Amendment 
24.  The  purpose  of  the  Commission  is  to 
consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  with  respect  to 
matters  relating  to  the  development  of 
the  Cape  Cod  National  Seashore,  and 
with  respect  to  carrying  out  the 


provisions  of  sections  4  and  5  of  the  Act 
establishing  the  Seashore. 

The  meeting  will  convene  at  Park 
Headquarters,  Marconi  Station,  South 
Wellfleet,  Massachusetts  at  1:00  p.m.  for 
the  following  reasons: 
Unfinished  Business 
Dune  Cottages 
Superintendent's  Report 
Bicycle  Study 
New  Business 

The  meeting  is  open  to  the  public.  It  is 
expected  that  as  many  as  15  persons 
will  be  able  to  attend  the  session  in 
addition  to  the  Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  official  listed 
below  at  least  seven  days  prior  to  the 
meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent,  Cape  Cod  National 
Seashore,  South  Wellfleet,  MA  02663. 

Date:  August  11, 1988. 
John  I.  Guthrie, 

Acting  Regional  Director. 

[FR  Doc.  88-18633  Filed  8-16-88:  8:45  am) 

BILLING  COOC  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-258] 

Agricultural  and  Tropical  Products; 
Literature  Search  Regarding  Trade 
Distortions  and  Effect  of  Trade 
Ut)eralization,  and  Calculation  of  Tariff 
Equivalents 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
request  for  comments. 

effective  date:  August  10, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Feinberg  (202-252-1235), 
Research  Division,  Office  of  Economics, 
U.S.  International  Trade  Commission, 
Washington,  DC  20436. 

background:  The  Commission 
instituted  investigation  No.  332-258  on 
July  10, 1988,  following  receipt  of  a 
request  from  the  United  States  Trade 
Representative  on  July  5, 1988,  at  the 
direction  of  the  President,  that  the 
Commission  conduct  an  investigation 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g))  to  provide  a 
literature  review  in  the  areas  of  trade- 
distorting  policies  affecting  agricultural 
and  tropical  products  and  trade 


liberalization  in  the  agricultural  sector, 
and  a  calculation  of  tariff  equivalents  of 
border  measures  affecting  these 
products  in  the  major  trading  nations. 

The  letter  from  the  United  States 
Trade  Representative  requested  the 
following  information: 

1.  A  review  of  publications  and  other 
writings,  issued  over  approximately,  the 
past  five  years  by  governments, 
international  organizations,  research 
institutes,  scholars  and  other  recognized 
authorities,  which  identify,  analyze  or 
assess  trade-distorting  policies  or 
practices  of  the  major  trading  nations  in 
agricultural  and  tropical  products,  and 
which  can  be  considered  to  have 
contributed  significantly  to  the  overall 
knowledge  and  assessment  of  the 
problems  which  distort  world  trade  in 
these  areas.  This  review  should  also 
provide  a  brief  summary  of  the  specific 
policies  or  practices  which  are  indicated 
in  these  writings  to  be  the  most 
widespread  and  to  produce  the  greatest 
distortions  of  trade. 

2.  A  review  of  publications  and  other 
writings,  issued  over  approximately  the 
past  five  years,  analyzing  the  probable 
effects  of  liberalization  of  the 
agricultural  sector,  including  an 
assessment  of  these  studies — in 
particular,  their  relevance  to  the 
proposals  now  under  consideration  in 
the  Uruguay  Round. 

3.  To  the  extent  the  requisite  data  can 
be  obtained,  a  calculation  of  tariff 
equivalents  of  existing  border  measures, 
particularly  quotas  and  variable  levies, 
affecting  agricultural  and  tropical 
products  in  the  United  States.  Canada, 
the  European  Community,  the  European 
Free  Trade  Association,  Japan, 
Argentina,  Brazil  and  Korea. 

The  Commission's  study  is  to  be 
submitted  as  soon  as  possible  but  not 
later  than  April  5, 1989. 
WRITTEN  SUBMISSIONS:  Interested 
persons  are  invited  to  submit  written 
statements  concerning  the  matters  to  be 
addressed  in  the  investigation. 
Commercial  or  financial  information 
that  a  party  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of  §  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons  in  the  Office  of  the 
Secretary  to  the  Commission.  To  be 


Federal  Register  /  Vol.  53.  No.  159  /  Wednesday,  August  17,  1988  /  Notices  31111 


assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  at  the  earhest  practical  date 
and  should  be  received  no  later  than 
January  5, 1989.  All  submissions  should 
be  addressed  to  the  Secretary  of  the 
Commission  at  the  Commission's  office 
in  Washington,  DC. 

Hearing-impaiied  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
laiO.  Persons  with  mobility  impairments 
who  will  need  special  assistance  m 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 

Ry  order  of  the  Commission 

Issued:  August  11.  1988 
Kenneth  R.  Mason, 
Sicretary. 
[W.  Doc.  B8-18659  Filed  8-1&-88;  8:45  am| 

BILLtNG  CODE  702(M)2-M 


Service  Sector  Profiles  and  Barriers  to 
Trade  in  Services 

agency:  United  States  International 

Trade  Commission. 

action:  Institution  of  investigation. 

EFFECTIVE  DATE:  August  10.  1088. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  Rollins  (202-252-1441),  Office 
of  Industries,  U.S.  International  Trade 
Commission,  Washington.  DC  20436. 
BACKGROUND  AND  SCOPE  OF 
INVESTIGATION:  The  Commission 
instituted  Investigation  No.  332-257. 
following  receipt  on  July  14, 1988  of  a 
letter  from  the  United  States  Trade 
Representative  (USTR),  requesting,  at 
the  direction  of  the  President,  that  the 
Commission  conduct  an  investigation 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g))  to  provide 
information  for  use  by  USTR  in 
connection  with  trade  negotiations  on 
services  in  the  Uruguay  Round  of 
multilateral  trade  negotiations. 

As  requested  by  USTR,  the 
Commission  will  provide  reports 
containing  the  following  information — 

(1)  A  summary  profile,  based  on  the 
best  available  data,  of  eleven  domestic 
service  sectors  (accounting  and  rplated 
services;  advertising;  construction, 
engineering,  and  architectural  services; 
educational  and  training  services; 
equipment  rental  and  leasing; 
franchising;  health  and  medical  services; 
insurance;  management  consulting; 
telecommunications  and  information 
services;  and  tourism).  According  to 
USTR,  this  is  a  representative  sample  of 


service  sectors,  whose  selection  for  this 
purpose  is  based  on  the  resources 
available  to  the  Commission,  time 
limitations,  and  information  available 
from  other  sources. 

(2)  An  identification  tind  analysis  of 
U.S.  measures  (State  a.nd  Federal)  which 
may  impede  foreign  participation  in  the 
U.S.  market  for  the  eleven  service 
sectors,  and  an  assessment  of  the  effect 
on  U.S.  service  industries  of  removal  of 
the  impediments. 

(3)  A  summary  profile  of  certain 
service  sectors  in  foreign  countries  and 
an  assessment  of  the  effect  on  U.S. 
service  industries  of  the  removal  of 
foreign  measures  which  impede  U.S. 
participation  in  the  respective  foreign 
service  markets.  As  requested  by  USTR, 
the  Commission  will  prepare  foreign 
industry  profiles  only  for  those  countries 
in  which  restrictive  measures  are 
identified  through  an  interagency 
process  coordinated  by  USTR. 

The  USTR  has  requested  that  the 
Commission  submit  its  report  on  (1) 
above  within  6  months;  on  (2)  within  9 
months;  and  on  (3)  within  15  months. 

WRITTEN  SUBMISSIONS:  No  public 
hearing  has  been  scheduled  in  ttis 
matter.  However,  interested  persons  are 
invited  to  submit  written  statements 
concerning  the  investigation. 
Commercial  or  financial  information 
which  a  submitting  party  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Inform.^tion"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  Ru/e  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  available 
for  inspection  by  interested  per.'^ons.  To 
be  assured  of  consideration  by  the 
Commission,  wittcn  statements  should 
be  submitteij  at  the  eailiest  posbible 
date,  but  no  later  than  January  2.  1989. 
All  submissiijns  should  be  addressed  to 
the  Secretary  at  the  Commission's  office 
in  Washington,  DC.  Hearing-in:paired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  our  TDD  terminal  at  (202) 
252-1810. 

By  order  of  the  Commission. 

Issued:  August  11. 1988. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  88-18660  Filed  8-16-88;  8:45  am) 
BILLING  CODE  7020-02-M 


Ilnvestigaticns  No.  731-TA-378  (Final)  and 
No.  701-TA-287  (Final)] 

Certain  Electrical  Conductor  Aluminum 
Redraw  Rod  from  Venezuela 

Determination 

On  the  basis  of  the  record'  developed 
in  the  subject  investigations,  the 
Commission  determines,  pursuant  to 
sections  705(b)  and  735ib)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1671d(b)  and 
§  1673d(b]).  that  an  industry  in  the 
United  States  is  threatened  with 
material  injury^  by  reason  of  imports 
from  Venezuela  of  certain  electrical 
conductor  aluminum  redraw  rod,^ 
provided  for  in  item  618.15  of  the  Tariff 
Schedules  of  the  United  States,  that 
have  been  found  by  the  Department  of 
Commerce  to  be  sold  at  less  than  fair 
value  (LTFV)  and  to  be  subsidized  by 
the  Ccvernmient  of  Venezuela.  In 
addition,  the  Comm.ission  finds  that  it 
would  not  have  found  material  injury  to 
the  domestic  industry  even  if  there  had 
not  been  suspension  of  liquidation  of 
entries  of  the  merchandise.* 

Background 

The  Commission  instituted  these 
investigations  effective  October  14. 1987 
(countervailing  duty),  and  March  28. 
1988  (antidumping),  following 
preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  certain  electrical  conductor  aluminum 
redraw  rod,  wrought  rods  of  aluminum 
containing  not  less  than  99  percent 
aluminum  by  weight,  from  Venezuela 
were  being  subsidized  within  the 
meaning  of  section  701,  and  were  being 
sold  at  LTFV  within  the  meaning  of 
section  731  of  the  Act  (19  U.S.C.  1671 
and  1673).  Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  April 
20, 1983  (53  FR  12997).  The  hearing  was 
held  in  Washington,  DC,  on  June  23, 


'  The  record  is  defined  in  S  207.2|i|  ofthe 
Comrr.ission's  Rules  of  Practice  and  Procedure  (19 
CFR21!7.2|i)). 

'  Vice  Chairman  Brunsdale  and  Comniissioner 
Licbeler  dissenting. 

'  The  subject  product  comprises  wrought  rods  of 
aluminum,  the  foregoing  which  are  electrically 
conductive  and  contain  not  less  than  99  percent  of 
aluminum  by  weight. 

*  This  finding  is  made  pursuant  to  19  L'.S  C. 
lb7ld(ti)!4NBl  and  i6r3d(bl(4)|B|.  If  the  Commission 
does  not  find  matenai  in)ury  but  does  determine 
threat  of  mnlerial  injury,  it  is  required  to  find 
whether  it  would  have  found  material  in|ury  "but 
for  any  suspension  of  liquidation  of  entries  of  the 
merchandise." 
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1988,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  August  5, 
1988.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2103 
(August  1988).  entitled  "Certain 
Electrical  Conductor  Aluminum  Redraw 
Rod  From  Venezuela:  Determinations  of 
the  Commission  in  Investigations  No. 
701-TA-287  and  731-TA-378  (Final) 
Under  the  Tariff  Act  of  1930,  Together 
With  the  Information  Obtained  in  the 
Investigations." 

By  order  of  the  Commission. 

Issued:  August  5. 1988. 
Kenneth  R.  Mason, 
Secretary. 
(PR  Doc.  88-18661  Filed  8-16-88;  8:45  amj 

BILUNQ  CODE  702<M»-« 

I  Investigation  No.  337-TA-284] 

Certain  Electric  Power  Tools,  Battery 
Cartridges  and  Battery  Chargers; 
Investigation 

agency:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
April  1, 1988,  under  section  337  of  the 
Tariff  Act  of  1930, 19  U.S.C.  1337,  on 
behalf  of  Makita  USA  Inc.,  12950  East 
Alondra  Boulevard,  Cerritos,  California 
90701-6775  and  Makita  Corporation  of 
America,  650  Gainesville  Highway, 
Buford.  Georgia  30518.  Supplements  to 
the  complaint  were  filed  on  July  7,  25,  27, 
and  29, 1988.  The  complaint,  as 
supplemented,  alleges  unfair  methods  of 
competition  and  unfair  acts  in  the 
importation  of  certain  electric  power 
tools,  battery  cartridges  and  battery 
chargers  into  the  United  States,  and  in 
their  sale,  by  reason  of  alleged:  (1) 
Infringement  of  U.S.  Registered 
Trademark  No.  1.204.296;  (2) 
infringement  of  common  law 
trademarks;  (3)  false  designation  of 
sponsorship,  source,  or  origin  and  false 
descriptions;  (4)  contributory 
infringement  of,  and  inducement  to 
infringe,  Makita's  common  law  and 
registered  trademarks;  (5) 
misappropriation  of  Makita's  marks;  (6) 
passing  off;  and  (7)  common  law  unfair 
competition.  The  complaint  further 
alleges  that  the  effect  or  tendency  of  the 
unfair  methods  of  competition  and 
unfair  acts  is  to  destroy  or  substantially 
injure  and/or  prevent  the  establishment 


of  an  efficiently  and  economically 
operated  industry  in  the  United  States. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcia  H.  Sundeen,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission, 
telephone  202-252-1573. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  and  in  S  210.12  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.12). 

Scope  of  Investigation.  Having 
considered  the  complaint  the  U.S. 
International  Trade  Commission,  on 
August  9, 1988,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain  electric 
power  tools,  battery  cartridges,  and 
battery  chargers  into  the  United  States, 
or  in  their  sale,  by  reason  of  alleged:  (1) 
Direct  infringement  of  U.S.  Registered 
Trademark  No.  1,204.296;  (2)  direct 
infiingement  of  common  law 
trademarks;  (3)  false  representation;  (4) 
false  advertising;  and  (5)  passing  off,  the 
effect  or  tendency  of  which  is  to  destroy 
or  substantially  injure  and/or  prevent 
the  establishment  of  an  efficiently  and 
economically  operated  industry  in  the 
United  States; 

(2)  For  the  purpose  of  the  investigation 
so  Instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainants  are — 
Makita  U.S.A.,  Inc.,  12950  East  Alondra 

Boulevard,  Cerritos,  California  90701- 
8775 
Makita  Corporation  of  America,  650 
Gainesville  Highway,  Buford,  Georgia 
30518 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  and  this  notice  are 
to  be  served: 

Ko  Shin  Electric  &  Machinery  Co.,  Ltd., 
228  Chung  King  North  Road,  Sec.  3, 
Taipei,  Taiwan 

P&F  Brother  Industrial  Corporation,  P.O. 
Box  46-26,  Taichung,  Taiwan 

Nu-Way  Machinery  Corporation,  P.O. 
Box  46-26,  Tpichung,  Taiwan 

Jiang  Chamg  Machinery  Works  Co., 
Ltd.,  No.  89.  Lane  109.  Feng  Lien  Road, 
Feng  Yuan,  Taichung,  Taiwan 


Jenn  Feng  Industrial  Co.,  Ltd.,  No.  19, 

Lane  118,  Sec.  2  Min.  TSU  Rd.,  Ping 

Chang  Shiang,  Taoyuan,  Taiwan 
Kuen  Master  Industry  Ltd.,  P.O.  Box  179, 

Chia  Yi.  Taiwan 
Homegene  Corp.,  P.O.  Box  87-93,  Taipei, 

Taiwan 
Honworld  International  Inc.,  P.O.  Box 

67-511.  Taipei,  Taiwan 
Union-Tech  Corp.,  7F,  No.  420,  Keelung 

Rd.,  Sec.  1,  Taipei,  Taiwan 
Ta  Shin  Electric  Industrial  Co.  Ltd.,  P.O. 

Box  47-3,  Taipei,  Taiwan 
Poromes  Enterprise  Co.,  Ltd.,  Room  3, 

3rd  Floor,  No.  19,  Fu-Hsing  N.  Rd., 

Taipei,  Taiwan 
New  Golden  Star  Electric  Works,  Ltd., 

No.  12,  Lane  185,  Nan  King  W.  Road, 

Taipei,  Taiwan 
Famous  Overseas  Corporation,  Room  3, 

6th  Floor,  102  Tun  Hua  S.  Road, 

Taipei,  Taiwan 
Tochiado,  No.  1,  Lane  111,  Sec.  3,  Chung 

Sun  Road,  Taichung,  Taiwan 
Puma  Industrial  Co.,  Ltd.,  4070  Tugwell 

Ave.,  Franklin  Park,  Illinois  60131 
Alltrade,  Inc.,  2140  Davie  Avenue, 

Commerce,  California  90040 
Jepson,  Inc.,  23140  Kashiwa  Court, 

Torrance,  California  90505 
Jet  Equipment  &  Tools,  Inc.,  1901 

Jefferson  Avenue,  Tacoma, 

Washington  98401 
Home  Depot,  2727  Paces  Ferry  Road, 

Atlanta,  Georgia  30339 
Harbor  Freight  Salvage  Co.,  3491 

Mission  Oaks  Boulevard,  Camarillo, 

California  93010-3169 
Steve's  Wholesale  Distributor,  2423 

South  Walker.  Oklahoma  City, 

Oklahoma  73109 
Trade  Associates,  Inc.,  4310  B  Street, 

N.W.,  Auburn,  Washington  98001 
Mechanics  Products,  Kent,  Washington 

98035 
International  Consumer  Brands,  Inc.,  128 

Monroe  Turnpike,  Trumbull, 

Connecticut  06611-1360 
Atlas  Group,  115  Lehigh  Drive,  Fairfield, 

New  Jersey  07006 
Tool  City,  10562  Westminster  Avenue 

Between  Euclid  and  Brookhurst, 

Garden  Grove,  California  92643 
Floyd  Ready  and  Associates,  96  Shobota 

Drive,  Jackson,  Mississippi  32909 
Ace  Tool  Company,  9099  Bank  Street, 

Cleveland,  Ohio  44125 
Nestor  Sales  Company,  12340  66th 

Street,  North  Largo,  Florida  33543 
Pay  N'  Pak,  1209  South  Central  Avenue, 

Kent.  Washington  98032 
Pace  Membership  Warehouse,  3350 

Peoria  Street,  Aurora,  Colorado  80010 

(3)  Marcia  H.  Sundeen,  Esq.,  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Room  401K,  Washington,  DC 
20436,  shall  be  the  Commission 
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Investigative  Attorney,  party  to  this 
investigation:  and 

(4)  For  the  investigation  so  instituted. 
Janet  D.  Saxon.  Chief  Administrative 
Law  Judge.  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  to  the  complaint  and  notice 
of  investigation  must  be  submitted  by 
the  named  respondents  in  accordance 
with  §  210.21  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
21021).  Pursuant  to  §§  201.16(d)  and 
210.21(a)  of  the  rules  (19  CFR  201.16(d) 
and  210.21(a)).  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission  without  further  notice  of 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings. 

The  complaint  and  supplements, 
except  for  any  confidential  information 
contained  therein,  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
202-252-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-252-1810. 

By  order  of  the  Commission. 

Issued:  August  11, 1988. 
Kenneth  R.  Mason, 
Sf^crctary. 
|FR  Doc.  88-18658  Filed  8-16-88;  8:45  am] 

BILLING  CODE  702(M)2-M 


[Investigations  Nos.  701-TA-289  (Final)  and 
731-TA-381-382  (Final)] 

Certain  Granite  From  Italy  and  Spain 
Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 


Commission  unanimously  determines, 
pursuant  to  section  705(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1671d(b)),  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Spain  of  certain  granite.'' 
provided  for  in  item  513.74  of  the  Tariff 
Schedules  of  the  United  States,  that 
have  been  found  by  the  Department  of 
Commerce  to  be  subsidized  by  the 
Government  of  Spain. 

Further,  the  Commission  unanimously 
determines,  pursuant  to  section  735(b)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b)),  that  an  industry  in  the  United 
States  is  not  materially  injured  or 
threatened  with  material  injury,  and  the 
establishment  of  an  industry  in  the 
United  States  is  not  materially  retarded, 
by  reason  of  imports  from  Italy  and 
Spain  of  certain  granite,*  provided  for  in 
items  513.74  of  the  Tariff  Schedules  of 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted 
investigation  No.  701-TA-289  (Final) 
effective  December  24, 1987,  following  a 
preliminary  determination  by  the 
Department  of  Commerce  that  imports 
of  certain  granite  from  Spain  were  being 
subsidized  within  the  meaning  of  section 
701  of  the  Act  (19  U.S.C.  1671).  The 
Commission  instituted  investigations 
Nos.  731-TA-381  and  382  (Final) 
effective  February  29, 1988,  following 
preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  certain  granite  from  Italy  and  Spain 
were  being  sold  at  LTFV  within  the 
meaning  of  section  731  of  the  Act  (19 
U.S.C.  1673).  Notice  of  the  institution  of 
the  Commission's  investigations  and  of 
a  public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
notices  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notices  in  the  Federal  Register  of  March 
24, 1988  (53  FR  9712)  and  of  June  14, 1988 
(53  FR  22230).  The  hearing  was  held  in 
Washington,  DC,  on  June  30, 1988,  and 
all  persons  who  requested  the 


'  The  record  is  defined  in  §  207.2(i)  of  the 
Commissions  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(i)). 


^  For  purposes  of  these  investigations,  the  term 
certain  granite"  refers  to  granite  that  is  %  inch  (1 
cm)  to  2-2  inches  (6.34  cm)  in  thickness,  including 
the  following:  rough  sawed  granite  slabs:  face- 
finished  granite  sl?bs:  and  finished  dimensional 
granite,  including  but  not  Imited  to,  building  facing, 
flooring,  wall  and  floor  tiles,  and  crypt  fronts. 
■  Certain  granite"  does  not  include  monumental 
stones,  crushed  granite,  or  curbing. 


opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  August 
11, 1988.  The  views  of  the  Commission 
are  contained  in  USITC  Publication  2110 
(August  1988),  entitled  "Certain  Granite 
from  Italy  and  Spain:  Determinations  of 
'he  Commission  in  Investigations  Nos. 
7u;  TA-289  (Final)  and  731-TA-381-382 
(Final)  u.-Hor  the  Tariff  Act  of  1930. 
Together  Witi.  'he  Inform.ation  Obtained 
in  the  Investigations." 

By  order  of  the  Commission: 

Issued:  August  11, 1968 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc.  88-18662  Filed  6-16-88:  8:45  am| 
BILLING  CODE  7t)2O-02-M 


[Investigation  No.  731-TA-421 
(Preliminary)] 

Shock  Absorbers  and  Parts, 
Components,  and  Subassemblies 
Thereof  From  Brazil 

agency:  International  Trade 

Commission. 

action:  Institution  of  prehminary 

antidumping  investigation  and 

scheduling  of  a  conference  to  be  held  in 

connection  with  the  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
421  (Preliminary)  under  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Brazil  of  shock  absorbers, ' 
provided  for  in  item  692.32  of  the  Tariff 
Schedules  of  the  United  States  (TSUS), 
and  parts,  components,  and 
subassemblies  thereof,  however 
provided  for  in  the  TSUS.  that  are 
alleged  to  be  sold  in  the  United  States  at 
less  than  fair  value. 

As  provided  in  section  733(a),  the 
Commission  must  complete  its 


'  For  purposes  of  this  inves'igalion,  the  term 
"shock  absorbers  '  is  defined  as  suspension  devices 
designed  !o  dissipate  energy  fro.nn  road 
disturbances:  con3is;ing  of  a  piston,  a  fluid  or 
gdseous  medium,  and  a  metal  cylinder,  primarily 
used  in  the  suspension  system  on  motor  vehicles, 
provided  for  in  item  692  3282  of  the  Tariff  Srhedulcs 
of  the  United  States  Annotated  (1987)  (TSUSA): 
Ihey  are  also  provided  lor  under  subheading 
8708.80  50  of  the  proposed  Harmonized  Tariff 
Schedule  of  the  United  States  (USITC  Pub.  2030). 
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preliminary  antidumping  duty 
investigation  in  45  days,  or  in  this  case 
by  September  23, 1988. 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  B 
(19  CFR  part  207),  and  part  201,  subparts 
A  through  E  (19  CFR  part  201). 
EFFECTIVE  DATE:  August  9, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Jim  McClure  (202-252-1191).  Ofice  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 
SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  August  9, 1988,  by  counsel  on 
behalf  of  the  Monroe  Auto  Equipment 
Co.  Monroe,  MI. 

Participation  in  the  investigation. — 
Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  Filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list. — Pursuant  to  §  201.11(d) 
of  the  Commission's  rules  (19  CFR 
201.11(d)),  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules  (19  CFR  201.16(c)  and 
207.3),  each  document  filed  by  a  party  to 
the  investigation  must  be  served  on  all 
other  parties  to  the  investigation  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  v;ill  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  this 
investigation  for  9:30  a.m.  on  August  30, 
1988.  at  the  U.S.  International  Trade 


Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Jim  McClure  (202-252-1191)  not 
later  than  August  25, 1988,  to  arrange  for 
their  appearance.  Parties  in  support  of 
the  imposition  of  antidumping  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  submissions. — Any  person 
may  submit  to  the  Conmiission  on  or 
before  September  2, 1988  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation,  as  provided 
in  §  207.15  of  the  Commission's  rules  (19 
CFR  207.15).  A  signed  original  and 
fourteen  (14)  copies  of  each  submission 
must  be  filed  with  the  Secretary  to  the 
Commission  in  accordance  with  {  201.8 
of  the  rules  (19  CFR  201.8).  All  written 
submissions  except  for  confidential 
business  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidental  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  submissions  must  be 
clearly  labeled  "Confidential  Business 
Information."  Confidential  submissions 
and  requests  for  confidential  treatment 
musat  conform  with  the  requirements  of 
§  201.6  of  the  Commission's  rules  (19 
CFR  201.6). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.12  of  the  Commission's 
rules  (19  CFR  207.12] 

By  order  of  the  Commission. 

Issued:  August  12, 1988. 
Kenneth  R.  Mason, 
Secretary. 
[PR  Doc.  88-18663  Filed  8-16-88;  8:45  am) 

BIILING  CODE  7020-20-M 


[Investigation  No.  337-TA-254] 

Certain  Small  Aluminum  Flashlights 
and  Components  Thereof;  Denial  of 
Motion  for  Release  of  Physical 
Exhibits 

AGENCY:  International  Trade 

Commission. 

action:  Denial  of  motion  by 

complainant  Mag  Instrument,  Inc.,  for 

release  of  certain  physical  exhibits. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Simmons,  Esq.,  Office  of  the 
General  Counsel,  Suite  707,  U.S. 
International  Trade  Commission,  500  E 


St.,  SW.,  Washington,  DC  20436. 
telephone  202-252-1098.  Hearing 
impaired  individuals  may  contact  the 
Commission's  TDD  terminal  at  202-252- 
1810. 

SUPPLEMENTARY  INFORMATION: 
Complainant  has  moved  (Motion  No. 
254-131-C)  that  the  Commission  permit 
release  of  certain  physical  exhibits  for 
use  in  federal  court  trial  between  the 
complainant  and  the  Brinkmarm 
respondents  currently  scheduled  to 
begin  September  6. 1988.  The 
Commission  has  determined  to  deny  the 
motion  because  its  determination  in  the 
above-captioned  investigation  is  now  on 
appeal  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit.  The  physical 
exhibits  are  part  of  the  Commission's 
evidentiary  record  in  the  appeal,  Fed.  R. 
App.  P.  16(a],  and,  although  the  record  is 
physically  located  at  the  Commission, 
the  Court  may  request  that  any  portion 
of  the  record  be  forwarded  to  it  at  any 
time.  Fed.  Cir.  R.  17(a). 

Copies  of  the  Commission's  order  and 
all  other  nonconfidential  documents 
filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
252-1000. 

By  order  of  the  Commission. 
Issued:  August  a  1988. 
Kenneth  R.  Mason, 

Secretary. 

[PR  Doc.  88-18664  Filed  8-18-88:  8:45  am) 

BIUING  CODE  7020-02-M 


[Investigation  No.  337-TA-254] 

Certain  Small  Aluminum  Flashlights 
and  Components  Thereof;  Denial  of 
Motion  for  Release  of  Physical 
Exhibits 

AGENCY:  International  Trade 

Commission. 

ACTION:  Denial  of  motion  by  certain 

respondents  for  release  of  certain 

physical  exhibits. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Simmons,  Esq.,  Office  of  the 
General  Counsel,  Suite  707,  U.S. 
International  Trade  Commission,  500  E. 
St.,  SW.,  Washington,  DC  20436, 
telephone  202-252-1098.  Hearing 
impaired  individuals  may  contact  the 
Commission's  TDD  terminal  at  202-252- 
1810. 

SUPPLEMENTARY  INFORMATION:  The 
Brinkmann  respondents  have  moved 
(Motion  No.  254-132-C)  that  the 
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Commission  permit  release  of  certain 
physical  exhibits  for  use  in  federal  court 
trial  between  complainant  Mag 
Instrument,  Inc.,  and  the  Brinkmann 
respondents  currently  scheduled  to 
begin  September  6, 1988.  The 
Commission  has  determined  to  deny  the 
motion  because  its  determination  in  the 
above-captioned  investigation  is  now  on 
appeal  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit.  The  physical 
exhibits  are  part  of  the  Commission's 
evidentiary  record  in  the  appeal,  Fed.  R. 
App.  P.  16(a),  and,  although  the  record  is 
physically  located  at  the  Commission, 
the  Court  may  request  that  any  portion 
of  the  record  be  forwarded  to  it  at  any 
time.  Fed.  Cir.  R.  17(a). 

Copies  of  the  Commission's  order  and 
all  other  nonconfidential  documents 
filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436,  telephone  202- 
252-1000. 

By  order  of  the  Commission. 

Issued:  August  11, 1988. 
Kenneth  R.  Mason, 
Secretary. 

[PR  Doc.  88-18665  Filed  8-16-88;  8;45  am] 
BILUNG  CODE  702(M)2-M 

[Investigation  No.  701-TA-292  (Final)l 

Thermostatically  Controlled  Appliance 
Plugs  and  internal  Prot>e  Thermostats 
Therefor  From  Taiwan 

agency:  International  Trade 

Commission. 

action:  Institution  of  a  final 

countervailing  duty  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
countervailing  duty  investigation  No. 
701-TA-292  (Final)  under  section  705(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
167d{b))  to  determine  whether  an 
industry  of  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  Stales  is 
materially  retarded,  by  reason  of 
impurts  from  Taiwan  of  thermostatically 
controiled  appliance  plugs  and  internal 
probe  thermostats  therefor,  *  provided 


for  in  item  711.28  of  the  Tariff  Schedules 
of  the  United  States,  which  have  been 
found  by  the  Department  of  Commerce, 
in  a  preliminary  determination,  to  be 
subsidized  by  the  Government  of 
Taiwan. 

Pursuant  to  a  request  from  petitioner 
under  section  705(a)(1)  of  the  Act  (19 
U.S.C.  1671d(a)(l)),  Commerce  is 
extending  the  date  for  its  final 
determination  in  this  investigation  to 
coincide  with  the  date  of  its  final 
determination  in  an  ongoing 
antidumping  investigation  on 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Taiwan.  Accordingly,  the 
Commission  will  not  establish  a 
schedule  for  the  conduct  of  the 
countervailing  duty  investigation  until 
Commerce  makes  a  preliminary 
determination  in  the  antidumping 
investigation  (currently  scheduled  for 
September  22, 1988). 

For  fiurther  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
207,  subparts  A  and  C  (19  CFR  part  207), 
and  part  201,  subparts  A  through  E  (19 
CFR  part  201). 

EFFECTIVE  DATE:  July  22,  1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Larry  Reavis  (202-252-1185),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1809.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 
SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
certain  benefits  which  constitute 
subsidies  within  the  meaning  of  section 


'  For  purposes  of  this  inve?liRation.  the  term 
thermoslatirally  controlled  appliance  pluj  refers  to 
any  device  designed  to  connect  an  electrial  ouilol 
(typically  a  common  wall  receplacle)  with  a  small 
cooking  appliance  of  2,000  watts  or  less  (typically  a 
griddle,  deep  fryer,  fry  pan.  multicooker.  and/or 
wok)  and  regulate  the  flow  of  electricity,  and  thus 
the  temperature,  therein;  consisting  of  (1)  a  probe 


thermostat  encased  in  a  single  housing  set  with  a 
temperature  control  knob  (typically  a  dial 
calibrated  with  various  temperature  settings),  and 
(2)  a  cord  set. 

The  term  internal  p.-obe  thermostat  refers  to  any 
device  designed  to  automatically  regulate  the  flow 
of  electricity,  tnd  thus  the  temperature,  in  a  small 
heating  apparatus  of  2,000  watts  or  less  (typically 
small  cooking  appliances),  consisting  of  a  stainless 
steel  tube  (which  connects  to  the  heating  apparatus) 
and  other  co.Tipcnents  used  for  thermoslatit  control. 
The  products  a.-e  currently  provided  for  under  Tariff 
Schedules  of  the  United  States  Annotated  item 
nu.mbers  711.7820  and  711  7840  and  under 
Harmonized  System  item  numbers  9032.10.00. 
9032  2000,  9032.89  60.  9032  90.60.  and  9033.00  00. 


701  of  the  act  (19  U.S.C.  1671)  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Taiwan  of 
thermostatically  controlled  appliance 
plugs  and  interna!  probe  thermostats 
therefor.  The  investigation  was 
requested  in  a  petition  filed  on  April  15, 
1988.  by  Triplex  Inter  Control  (USA), 
Inc.,  St.  Albans,  VT.  In  response  to  that 
petition  the  Commission  conducted  a 
preliminary  countervailing  duty 
investigation  and,  on  the  basis  of 
information  developed  during  the  course 
of  that  investigation,  determined  that 
there  was  a  reasonable  indication  that 
an  industry  in  the  United  States  was 
m.aterially  injured  by  reason  of  imports 
of  the  subject  merchandise  (53  FR  21532. 
June  8, 1988). 

Participation  in  the  investigation. — 
Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Serv/ce //s^— Pursuant  to  §  201.11(d) 
of  the  Commission's  rules  (19  CFR 
201.11(d)),  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules  (19  CFR  201.16(c)  and 
207.3).  each  document  filed  by  a  party  to 
the  investigation  must  be  served  on  all 
other  parties  to  the  investigation  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service, 

Au'.hority:  This  investigation  is  being 
conducted  under  authority  of  the  Ta.riff  Act  of 
1930,  title  VI!.  This  noUce  is  published 
pursuant  to  §  207,20  of  the  Commission's 
rules  (19  CFR  207.20.). 

By  order  of  the  Commission. 

Issued:  August  11,  1988 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  88-18666  Filed  8-16-88;  8:45  am] 
BIIJ.ING  CODE  7020-02-M 
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DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Establishment;  Advisory  Policy  Board 
(APB),  Uniform  Crime  Reporting  (UCR) 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
Title  5,  United  States  Code,  Appendix  I 
(Supplement  II,  1972),  and  41  CFR  101- 
6.10,  the  Director,  FBI,  with  the 
concurrence  of  the  Attorney  General, 
has  determined  that  the  establishment 
of  the  UCR  APB  is  in  the  public  interest 
in  connection  with  the  performance  of 
duties  imposed  upon  the  FBI  by  law,  and 
hereby  gives  notice  of  its  establishment. 

The  Board  will  recommend  to  the 
Director,  FBI,  general  policy  with 
respect  to  the  philosophy,  concept,  and 
operational  principles  of  the  UCR, 
particularly  the  system's  relationship 
with  state  and  local  criminal  justice 
systems. 

The  Board  will  consist  of  20  members 
from  crime  statistics  providing  agencies 
within  the  United  States.  Board 
members  will  be  nominated  by  the 
International  Association  of  Chiefs  of 
Police  (9).  the  National  Sheriffs' 
Association  (5),  the  National  Academy 
Associates  (2),  and  the  Director  of  the 
FBI  (4). 

The  Board  will  function  solely  as  an 
advisory  body  in  compliance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  Its  Charter  will  be  filed 
in  accordance  with  the  provisions  of  the 
Act. 

Date:  August  11, 1988. 
William  S.  Sessions, 
Director. 
[FR  Doc.  88-18606  Filed  8-16-88;  8:45  am) 

BILLING  CODE  4410-02-y 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping /Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  bv  the  Office  of 


Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Department 
Clearance  Office  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  indentification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW;  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attii:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/ VETS),  Office  of  Management 
and  Budget,  Room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Assistant  Secretary  for  Veterans' 

Employment  and  Training 
Implementing  Regulations  for  Veterans' 

Employment  Programs  under  Title  IV, 

Part  C  of  the  Job  Training  Partnership 

Act 
1293-0001 

Other  (at  time  of  application  for  grant) 
State  or  local  governments;  non-profit 

institutions 


85  responses;  2,720  hours;  avert  ge  hours 
per  response  32  hours 

The  information  is  needed  as  the  basis 
upon  which  the  costeffectiveness  of 
the  program  proposed  by  the  grant 
application  will  be  evaluated.  It  is  the 
primary  focus  of  the  application  for 
funding  used  for  approving  or  denying 
the  application  for  funds  under  Title 
IV-CofJTPA. 

Extension 

Employment  Standard  Administration 

Request  for  Medical  Reports 

1215-0106;  LS-158.  LS-415,  LS-525 

On  occasion 

Businesses  or  other  for-profit;  small 
businesses  or  organizations  2520 
respondents;  1,260  total  hours;  30 
minutes  per  response,  3  forms  Medical 
reports  are  used  by  the  Longshore  and 
Harbor  Workers'  compensation  Act 
program  to  support  injured  workers' 
claims  for  compensation  beneHts 
imder  section  7  of  the  Longshore  Act 
(33  use  901  et  seq.)  as  amended  and 
extended. 

Signed  at  Washington,  DC,  this  11th  day  of 
August,  1988. 
Paul  E.  Larson, 

Departmental  Clearance  Officer. 
[FR  Doc.  88-18536  FUed  8-16-88: 8:45  am] 

BILLma  CODE  4510-7*-« 


Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  September  14, 
1988,  2:00  p.m.-5:00  p.m.,  Rm.  N3437 
A,B&C  Frances  Perkins,  Department 
of  Labor  Building,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Purpose:  To  discuss  trade  negotiations 
and  trade  policy  of  the  United  States. 

This  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act  and  5  U.S.C. 
552b(c)(l).  The  Committee  will  hear  and 
discuss  sensitive  and  confidential 
matters  concerning  U.S.  trade 
negotiations  and  trade  policy. 

For  further  information,  contact 
Femand  Lavallee,  Executive 
Secretary,  Labor  Advisory  Committee, 
Phone:  (202)  523-6565. 
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Signed  at  Washington,  DC,  this  8th  day  of 
August  1988. 
Eugene  K.  Lawson, 

Deputy  Undersecretary.  International 

Affairs. 

(FR  Doc.  88-18533  Filed  8-16-88;  8:45  am] 

BILLING  CODE  4S10-2»-M 


Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkoeping/Reporting 
Requirements  Under  Review: 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  pubUshed.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 


reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval  if  apphcable. 

Aa  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 


Comments  and  Questions. 

Copies  of  the  recoidkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer. 
Paul  E.  Larson,  telephone  [202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management.  U.S.  Depart.Tient  of  Labor, 
200  Constitution  Avenue,  NW..  Room  N- 
1301.  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget,  Room  3208,  Washington.  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Revision 

ETA  Summaries — UI  Trust  Fund 

Activities 
1205-0154;  ETA  2112,  8401,  8403.  8405. 

8413.  8414 
Monthly 


Form  No. 

Affected  publk: 

Respondents              Frequenaes               ""^^^^^ 

ETA  2112 

State/kx;al  Government _ 

53 
S3 
18 
53 
S3 
53 

Monttily 

do 

do 

do 

do 

do 

30  mins 

ETA  B401 

State/k}cal  Government 

Do 

ETA  8403 

Stale/local  Government „ 

State/local  Government _ 

Do. 

ETA  8405 

DOl 

ETA  8413 

Banks „ „ 

Banks 

Oa 

ETA  8414 

Do. 



ETA  report  8403  monitors  Reed  Act 
funds.  ETA  Reports  2112,  8401,  8405, 
8413,  and  8414  are  used  to  monitor 
Unemployment  Trust  Fund  cash  flow, 
disbursement,  measure  cash 
management  performance  and  regulate 
balances  pertaining  to  unemplojTnent 
benefits  paid  from  Federal  sources. 
These  activities  are  coordinated  with 
State  government  accounting  systems. 

Reinstatement 

Mine  Safety  and  Health  Administration 

Permissible  Equipment  Testing 

1219-0066 

On  occasion 

Businesses  and  other  for  profit;  small 

businesses  or  organizations 
Estimated  hours  per  application  under 

Title  30  CFR: 
Part  II — ^Respiratory  Protective  Devices 

40  hours  per  response 
Part  15 — Explosives  and  Related 

Articles 
24  respondents.  40  hours  per  response, 

960  hours 


Part  18 — Electrical  Motor  Driven  Mine 
Equipment  and  Associates 
2,866  respondents,  63  hours  per 
response.  180.558  hours 
Part  19 — Electric  Cap  Lamps 
20  respondents.  20  hours  per  response. 
400  hours 
Part  20 — Electric  Mine  Lamps  Other 
Than  Standard  Cap  Lamps 
17  respondents,  20  hours  per  response, 
340  hours 
Part  21 — Flame  Safety  Lamps 
6  respondents,  20  hours  per  response, 
120  hours 
Part  22 — Portable  Methane  Defectors 
19  respondents.  10  hours  per  response. 
190  hours 
Part  23 — Telephones  and  Signaling 
Devices 
40  respondents.  40  hours  per  response, 
1,600  hours 
Part  25— Multiple-Shot  Blasting  Units 

4  hours  per  response 
Part  27 — Methane-Monitoring  Systems 
38  respondents,  20  hours  per  response, 
760  hours 


Part  28 — Fuses  for  Use  with  Direct 

Current 
11  respondents,  10  hours  per  response, 

110  hours 
Part  29— Portable  Coal  Dust/Rouk  Dust 

Analyst,  and  Continuous  Duty, 

Warning  Light  Portable  Methane 

Detector  for  Use  In  Coal  Mines 
1  respondent,  60  hours  per  response, 

60  hours 
Part  32 — Mobile  Diesel-Powered 

Equipment  for  Noncoal  Mines 
6  respondents,  64  hours  per  response, 

384  hours 
Part  33 — Dust  Collectors  for  Use  In 

Connection  with  Rock  Drilling  In 

Coal  Mines 
67  respondents,  32  hours  per  response. 

2.144  hours 
Part  35 — Fire-Resistant  Hydraulic  Fluids 
5  respondents,  50  hou.'-s  per  response. 

250  hours 
Part  36 — Mobile  Diesel-Powered 

Transportation  Gassy  Non-coal 

Mines  and  Tunnels 
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55  respondents,  60  hours,  3,300  hours 
Total  Burden  Hours,  161,176. 

Contains  procedures  by  which 
manufacturers  of  mining  equipment  and 
components,  material,  instruments,  and 


explosives  may  apply  for,  and  have  their     Annual  Status  Report  and  Certification 


products  approved  as  permissible  for 
use  in  mines. 

Mine  Safety  and  Health  Administration 


and  Weekly  Inspections  of  Refuse 
Piles  and  Impoundments 

1219-0015 

Businesses  and  other  for  profit;  small 
businesses  or  organizations 


Reporting/recordkeeping  requirement 


Annual  Status  Report  and  Certification 

Weekly  Inspections  with  Monitonng  Instruments 

Weekly  Inspections  without  Monitoring  Instalments 


Respondents 


675 
240 
360 


Frequency 


Annually 

Weekly 

do 


Average  time  per 
response 


2  hours 

3  hours 
2  hours 


76.230  total  hours 

Requires  coal  mine  operators  to 
submit  to  MSHA  an  annual  status  report 
and  certification  on  impoundments  and 
hazardous  refuse  piles:  and  to  keep 
records  of  the  results  of  weekly 
examinations  and  instrumentation 
monitoring  of  impoundments. 

Signed  at  Washington,  DC,  this  2nd  day  of 
August.  1988. 

Paul  E.  Larson, 

Departmental  Clearance  Officer. 

(FR  Doc.  88-18607  Filed  8-16-88;  8:45  am] 

BILUNG  CODE  4S10-22-M 


Employment  and  Training 
Administration 

Investigations  Regarding 
Certmcations  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance;  Abtex, 
Inc.,  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 


of  the  Trade  Act  of  1974  {"the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  29, 1988. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  29, 1988. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  29, 1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street.  NW.,  Washington. 
DC  20213. 

Signed  at  Washington,  DC,  this  2Sth  day  of 
July  1988. 

Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


UMI 


Petitioner  (Union/Workers/Firm) 


Abtex.  Inc.  (Company) 

Berol,  USA  (Workers) 

Caterpillar.  Inc.  (UAW) 

Caterpillar,  Inc.  (UAW) 

Cooper  Lighting  Group  (IBEW) 

Ford  Labs  (Company) 

Foster  Canning  Co.  (Workers) 

George-Ann  Fashions  Co.  (Workers) 

Humberiand  Dress  (^.  (Workers) 

Indiana  Gas  &  Chemical  Corp.  (USWA) 
Inmed  Corp.  (Company) 

Kochy's  Inc.  (Company) 

Robert  Bruce,  Inc.  (ILGWU) 

Sears— Repair  Parts,  Depot  (Company) 

Texas  Apparel  Co  (ACTWU) 


Location 


Date 
received 


-t- 


Houston,  TX 

Fairlawn,  NJ 

Davenport,  lA 

Bettendorf ,  lA .... 

LaPalma.  CA 

Moonachie,  NJ .. 
Farmingdale,  NJ 

Swoyersville.  PA 

Mt.  Carmel,  PA.. 

Terre  Haute.  IN . 
Alpharetta.  GA... 

Middlefied,  OH... 
Philadelphia.  PA 

Pennsauken,  NJ 

Eagle  Pass.  TX.. 


7/25/88 
7/25/88 
7/25/88 

7/25/88 

7/25/88 
7/25/88 
7/25/88 

7/25/88 

7/25/88 

7/25/88 
7/25/88 

7/25/88 
7/25/88 

7/25/88 

7/25/88 


Date  of 
Petition 


7/6/88 

7/15/88 

7/1/88 


7/1/88 
7/14/88 
7/12/88 

7/13/88 

7/11/88 

7/11/88 
7/14/88 

7/13/88 
7/13/88 

7/13/88 

7/12/88 


Petition 
No. 


20.822 
20.823 
20.824 


7/1/88   20.825 


20.826 
20.827 
20.828 

20.829 

20  830 

20.831 
20.832 

20.833 
20.834 

20.835 

20.836 


Articles  produced 


Crude  Oil. 

Ballpoint  Pen  and  Markers. 

Cmponents     for     Bulldozers, 

Tractors  and  Lift  Toicks. 
(Components    for    Bulldozers, 

Tractors  and  Lift  Trucks. 
Lighting  Fixtures. 
Vitamins. 
Processed       Meat       based 

Canned  Dog  and  Cat  Food. 
Children's  &  Ladies  Blouses, 

Skirts  and  Dresses. 
Ladles's       and       Children's 

Dresses,   Tops  and  Skirts. 
Foundry  Coke. 
Disposable  Medical  Products 

(Ureteral  and  Catheters). 
Motocycle  Dealership. 
Sweaters     and     Knit     Sport 

Shirts. 
DIstributkjn  Center  for  Appli- 
ance Parts. 
Men's  and  Boy's  Jeans. 
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Appendix— Continued 


Petitioner  (Union/Workefs/Firm) 

1                  ] 
inr--,n                             ^^^^     '   Dated 
'-°'^"^"                         !  received  j   Petition 

Pe^iUon                Articles  produced 

West  Co  (The)  (I3MPAW) 

Millvllle  NJ 

7/25/88 

7/25/88 

7/25/88 
7/25/88 

7/15/88 

7/11/88 

7/12/88 
7/14/Rfl 

20.837  !  Rubber    Pharmacetical    Prod- 
!      ucts. 

20.838  Men  s     Boys     and     Ladies 
'      Sportswear, 

20.839  Bn/s  and  Men's  Knit  Shirts 

20.840  *  Elevators 

WE  Stephens  Mfg  Ck)..  Inc  (Wotkers) 

Carthage  TN 

Wonder  Knit/ Score  Board  (Worke-^s) 

Galax,  VA 

Westlnghouse  Elevator  Co,  (IBEW) 

Randolph  NJ 

|FR  Doc.  88-18608  Filed  8-16-38;  8  -!5  am] 
eiU-ING  CODE  4510-30-M 


Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance;  A.O. 
Smith  Electrical  Products  Div.  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 


The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigotions 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
thrralened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  m.ay 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  29,  1938. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  .August  29.  1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW..  Washington, 
DC  20213. 

Signed  at  VVaiiiingloii.  DC.  this  8th  day  of 
August  1088. 
Mar\'in  M.  Fooks, 

Direct  jr,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitioner  (Union/ 
workers/firm) 


Location 


Date 
received 


Petition 
number 


Articles  produced 


A.O  Smith  Electrical  Products  Div  (lUE) 

Bettilehem  Steel  Corp.  (workers) 

Blue  Ridge  Shirt  Mfg.  Co..  Inc.  (workers) 

Gain  Electronics  (workers) 

Juvenile  Shoe  Corp.  of  America  (ACTWU) 

Maionsi  Marketing  (company) 

Mammoth  Cave  Garnnent  Co  (workers) 

Parsons  Footwear,  Inc.  (workers) 

Phillips  Petroleum  Co.  (workers) 

Silly  Products  Co.  (workers) 

Sebo  Knitwear  (ILGWU) 

Sumitomo  Machinery  Corp  of  America  (workers) 


Union  City.  lA 

Beaumont,  TX... 
Fayetteville,  TN. 
Somerville,  NJ..., 

Aurora,  MO 

Secaucus,  NJ 

Cave  City.  KY 

Parsons,  WV 

Houston,  TX 

Corona,  NY 

New  YorV.  NY... 
Tetertjoro.  NJ 


8/8/88  I  7/28/88  ,  20,854  1  Fractional  h  p,  motors 

8/8/88  I  7/27/88  i  20.855  |  Offshore  drilling  units 

8/8/881  7/19/88!  20,856  :  Men's  &  ladies' shirts  and  blouses 

8/8/8S  i  7/26/88  ;  20  857  '  Integrated  circuits 

8/8/88  '  7/27/88  I  20,358     Men's,  women's  &  children's  shoes 

8/8/88  I  7/25/88  j  20.859  '  Processed  ham 

8/8/88  I  7/26/88  i  20,860     Denim  pants  and  skirts 

8/8/88  I  8/1/88  !  20,861      Shoes 

8/8/88  ':  7/19/88  i  20.862     Crude  oil 

8/8/88  I  7/26/88  '  20,863     Ladies  blouses  SKirts.  &  pants 

8/8/83  I  7/26/88  '  20,864     Sweaters 

8/8/88  ■  7/26/88  |  20,865  [  Speed  reducers  &  gear  motors 


[FR  Doc.  8a-lB534  Filed  B-16-38:  8:45  am] 
BILUNG  CODE  4510-30-M 


Determinations  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance;  Hallden  Machine  Co.  et  a!. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
August  1, 1988-August  5,  1988. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 


of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 

proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become 
totally  or  partially  separated, 

(2)  That  sales  or  production,  or  both,  of 

the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of  articles 

like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and 
to  the  absolute  decline  in  sales  or 
production. 


Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  sur\ey  of  cu"^;omers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-20.714:  Hallden  Machine  Co.. 
Thoniaston,  CT 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
hes  not  been  met  for  the  reasons 
specified. 

TA-\V-20,7]2:  Chemsecc.  Cumberland. 
MD 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 
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TA-W-20.755:  Franklin  Veal.  Franklin. 
NJ 

U.S.  imports  of  table  beef  and  veal  are 
negligible. 

TA-W-20.728;  N.L  Acme  Tool  Oilfield. 
Inc..  Houston.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20.723:  Emerson  Contract  Div.. 
Inc..  Mt.  Sterling.  KY 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20. 720;  Bill  Hill  Associates  and 
Bill  Hill  Oil  &  Gas,  Longview.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20,717;  Sprague  Meter, 
Bridgeport,  CT 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-  W-20. 719;  Well  Improvement 
Specialists.  Inc.,  Houston,  TX 

U.S.  imports  of  oilfield  equipment  are 
negligible. 

TA-W-20.668;  Cluett  Shirtmakers.  Inc., 
Andalusia,  AL 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

Affirmative  Detenninations 

TA-W-20,722;  Eaton  Corp..  Axle  and 
Brake  Div..  Gallatin,  TX 

A  certification  was  issued  covering  all 
workers  of  the  Axle  and  Brake  Division 
of  Eaton  Corp.,  Gallatin,  TN  separated 
on  or  after  June  2, 1987. 

TA-W~20,741;  Donora  Sportswear  Co., 
Inc.,  Donora,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  8, 
1987. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  period 
August  1,  1988-August  5. 1968.  Copies  of 
these  determinations  are  available  for 
inspection  in  Room  6434,  U.S.  Department  of 
Labor,  601  D  Street,  NW.,  Washington,  DC 
20213  during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the  above 
address. 

D,ited:  .August  9. 1988. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

.Assistance. 

[FR  Doc.  88-18535  Filed  8-16-88;  8:45  amj 

BILLING  COOC  4S10-3O-M 


Mine  Safety  and  Health  Administration 
[Docket  No.  M-88-147-C] 

Brol(en  Heart  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Broken  Heart  Coal  Company,  General 
Delivery,  Van  Lear,  Kentucky  41265  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1710  (cabs  and  canopies)  to 
its  Mine  No.  1  (I.D.  No.  15-16073)  located 
in  Johnson  County,  Kentucky.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mines  electric  face 
equipment. 

2.  The  mine  is  located  in  the  Haddix 
Coal  Seam,  which  averages  42  inches  in 
height. 

3.  Petitioner  states  that  when  canopies 
are  lowered  on  the  mine's  electric  face 
equipment  to  a  height  which  allows 
clearance  throughout  the  mine,  the 
canopies  limits  the  equipment  operator's 
vision. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
conunents  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  16. 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Date:  August  10, 1988. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  88-18528  Filed  8-16-88;  8:45  amj 
BILLING  CODE  4510-43-M 


[Docket  No.  M-83-10-M1 

Camp  Bird  Venture;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Camp  Bird  Venture,  P.O.  Box  1790, 
Ouray,  Colorado  81427  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  57.19037  (fleet  angles)  to  its  Camp 
Bird  Mine  (I.D.  No.  05-00437)  located  in 
Ouray  County,  Colorado.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 


A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  fleet  angles  on  hoists 
not  be  greater  than  one  and  one-half 
degrees  for  smooth  drums  or  two 
degrees  for  grooved  drums. 

2.  As  an  alternate  method,  petitioner 
proposes  to  continue  to  use  hoists  with 
large  fleet  angles  on  their  Level  9.  No.  3 
Shaft  Hoist  Station  and  on  their  Level 
14.  No.  1410  Hoist  Station  until  their 
exploration  plans  have  been  completed. 

3.  In  support  of  this  request,  petitioner 
states  that  the  No.  1410  Hoist  which  is 
situated  at  the  bottom  of  Level  9.  No.  3 
Shaft  has  been  moved  as  far  away  from 
the  Shaft  Station  as  it  can  be  moved 
without  interfering  with  the  track 
haulageway  which  is  also  used  for 
transportation  of  material  and  supplies. 

4.  Petitioner  further  states  that,  if  their 
exploration  program  is  successful,  the 
No.  3  Shaft  will  deepen  from  Level  9 
down  to  Level  14  about  550  feet  which 
would  consist  of  a  new  hoist  room  and  a 
new  hoist  fleet  angle  and  would 
eliminate  the  No.  1410  Shaft. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627*  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  16. 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Date:  August  9, 1988. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

[FR  Doc.  88-18529  Filed  8-lft-88;  8:45  amj 

BILUNQ  CODE  45ia-43-M 


[Docket  No.  M-88-136-C] 

Eastern  Coal  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Eastern  Coal  Corporation,  P.O.  Box 
219,  Stone.  Kentucky  41567  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment)  to  its  B-2  Mine  (I.D.  No.  15- 
07133),  and  its  A-3  Mine  (I.D.  No.  15- 
16388)  both  located  in  Pike  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
andHealth  Actof  1977. 
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A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  padlocks  be  used  to 
prevent  mine  scoop  battery  tightening 
rings  from  loosening  to  the  point  which 
would  allow  the  battery  plug  to  become 
disconnected. 

2.  As  an  alternate  method,  petitioner 
proposed  to  install  on  each  scoop,  a 
battery  plug  locking  mechanism  which 
would  be  affixed  by  permanent  weld  to 
the  frame  of  the  scoop.  The  mechanism 
would  consist  of  a  fabricated  metal 
bracket  of  Vi  inch  platesteel  and  a 
spring  tensioned  brass  plunger  with  a 
handle  attached  to  be  used  in  Ueu  of 
padlocks.  The  locking  mechanisms 
would  be  designed,  installed  and  used  to 
prevent  the  threaded  rings  from 
unintentionally  loosening. 

3.  In  support  of  this  request,  petitioner 
states  that  miners  who  couple  and 
uncouple  battery  plugs  on  these 
machines  would  be  trained  in  the  proper 
use  of  the  locking  devices,  the  hazards 
of  breaking  battery  plug  connections 
under  load,  and  the  hazards  of  breaking 
battery  plug  connections  in  the  areas  of 
the  mine  where  electric  equipment  is 
required  to  be  permissible. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  16, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  August  9, 1S88. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 

and  Variances. 

[FR  Doc.  88-18530  Filed  8-16-88;  8:45  am) 

BILLING  CODE  4510-43-M 

[Docket  No.  M-88-135-C1 

Sea  "B"  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Sea  "B"  Mining  Company,  P.O.  Box 
26.  Jewell  Ridge,  Virginia  24622  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.327-1  (velocity  of  air)  to  its 
Seaboard  No.  2  Mine  fl.D.  No.  44-03479) 
located  in  Tazewell  County,  Virginia. 


The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  velocity  of  the  air 
current  in  the  trolley  haulage  entries  be 
limited  to  250  feet  a  minute. 

2.  As  an  alternate  method,  petitioner 
proposes  to  utilize  600  feet  per  minute  in 
the  affected  track  entries  in  lieu  of  250 
feet  per  minute. 

3.  In  support  of  this  request,  petitioner 
states  that — 

(a)  Due  to  the  extensive  area  which 
has  been  mined  adverse  roof  conditions, 
roof  falls,  and  other  obstructions  have 
occurred  in  the  intake  airways  beside 
the  track  entry.  Doors  have  been 
installed  on  both  belt  entries  and  track 
entries  in  an  attempt  to  reduce  air 
velocity  to  less  than  250  feet  per  minute. 
However,  these  attempts  have  resulted 
in  a  reduction  in  air  velocity  to 
approximately  600  feet  per  minute;  and 

(b)  To  rehabilitate  these  restricted 
entries,  in  order  to  reduce  velocity  on 
the  belt  and  track  entries  to  less  than 
250  feet  per  minute,  would  require 
removal  of  the  roof  falls,  which  would 
expose  workmen  to  hazardous  roof 
conditions  while  performing  the 
necessary  work.  Limiting  the  velocity  of 
the  air  current  within  the  mine  to  ensure 
air  velocity  no  greater  than  250  feet  per 
minute  on  the  affected  track  entries 
could  restrict  the  capability  of  the 
mine's  ventilation  system  to  dilute  and 
carry  away  explosive  mixtures  of 
methane  and  harmful  concentrations  of 
contaminants  from  working  places  and 
other  areas. 

4.  Petitioner  further  states  that,  water 
sprays  would  be  maintained  at  belt 
discharge  locations  and  where 
necessary  to  control  coal  dust  which 
may  exist  and  travel  in  the  affected 
entries. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Conmients 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  16, 1988.  Copies  of  the 


petition  are  available  for  inspection  at 
that  address. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

Date:  August  9.  1988 
[FR  Doc.  88-18531  Filed  8-16-88:  8:45  am) 

BILLING  CODE  4510-43-M 


(Docket  No.  M-88-138-C] 

W.  &  P.  Coal  Co.,  Inc.,  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

W.  &  P.  Coal  Company.  Inc.,  P.O.  Box 
2216,  Whitesburg,  Kentucky  41858  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1710  (cabs  and  canopies)  to 
its  No.  2  Mine  (I.D.  No.  15-15587)  located 
in  Letcher  County,  Kentucky.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mines  electric  face 
equipment. 

2.  The  No.  2  Mine  is  the  Hazard  No.  4 
Coal  Seam  and  ranges  from  42  to  50 
inches  in  height  with  rolls  and 
undulations. 

3.  Petitioner  states  that  due  to  an 
uneven  roof  and  a  soft  and  uneven 
bottom  the  use  of  cabs  or  canopies  on 
the  mines  electric  face  equipment  would 
result  in  a  diminution  of  safety  to  the 
miners  affected  because  the  cabs  or 
canopies  could  strike  and  dislodge  the 
roof  supports  thereby  creating  the 
danger  of  a  roof  fall.  The  cabs  or 
canopies  would  also  limit  the  equipment 
operator's  visibility  thereby  creating  a 
danger  to  the  miners  working  on  the 
section. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  or  or  before 
September  16, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
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Date:  August  9. 1988. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 

and  Variances. 

[FR  Doc.  88-18532  Filed  8-16-68:  8:45  am) 

BILLING  CODE  4S10-43-M 


Pension  and  Welfare  Benefits 
Administration 

(Prohibited  Transaction  Exemption  S8-80; 
Exemption  Application  No.  0-6689  et  al.] 

Grant  of  Individual  Exemptions; 
Pension  Mortgage  Trust  Program  (the 
Trust)  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (ihe  .^ct)  and/or  the 
Internal  Revenue  Code  of  1954  [the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  {where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of^he  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 


ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Pension  Mortgage  Trust  Program  (the 
Trust);  Located  in  Phoenix,  AZ 

[Prohibited  Transaction  Exemption  88-80; 
Exemption  Application  No.  D-6689) 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  direct  or  indirect  sale,  exchange 
or  transfer  of  units  of  beneficial  interest 
(Units)  or  subsequent  redemption  of 
Units  pursuant  to  the  Trust,  between  the 
administrator  (the  Administrator)  or  the 
trustee  (the  Trustee)  of  the  Trust  and  an 
investing  plan  (Plan)  when  such 
Administrator  and/or  Trustee  are 
fiduciaries  with  respect  to  the  Plan 
assets  invested  in  the  Trust  provided 
that: 

(a)  The  Plan  pays  no  more  or  receives 
no  less  for  such  Unit  than  the  Plan 
would  have  paid  or  received  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(b)  There  is  only  one  class  of  Unit  and 
the  rights  and  interests  evidenced  by 
such  Units  are  not  subordinate  to  any 
other  interest  in  the  Trust; 

(c)  Such  sale,  exchange  or  transfer  is 
expressly  authorized  in  writing  by  a 
fiduciary  of  the  Plan  independent  of  the 
Administrator  and  the  Trustee  after  full 
disclosure  of  the  real  estate  investment 
and/or  specific  property  which 
constitutes  the  security  in  favor  of  the 
Trust; 

(d)  The  Trust  is  an  exen^.pt  trust  under 
501(a)  of  the  Code  and  or:ly  plans 
qualified  under  401(a)  of  the  Code  mr.y 
participate  or  continue  to  hold  Units; 
and 

(e)  The  Trust  meets  the  guidelines  for 
a  group  trust  under  Internal  Revenue 
Service  Revenue  Ruling  81-100. 1981-1 
C.B.  326. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
24, 1988  at  53  FR  23812. 

For  Further  Information  Contact; 
David  Lurie  of  the  Department, 


telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

Central  Electric  Products  Company.  Inc^ 
Profit  Sharing  Plan  (the  Plan);  Located  in 
Smyrna,  Georgia 

[Prohibited  Transaction  Exemption  88-81; 
Exemption  Application  No.  D-6764] 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
cash  sale  for  $170,0(M)  of  a  parcel  of  real 
property  located  at  1625  Spring  Road, 
Smyrna,  Cobb  County,  Georgia  and  the 
reversionary  interest  in  the 
improvements  thereon  by  the  Plan  to 
Messrs.  Joel  and  Scott  Lobel  and 
Messrs.  Peter  and  Phillip  Stahlman, 
provided  that  the  terms  of  the 
transaction  are  not  less  favorable  to  the 
Plan  than  those  obtainable  in  an  arm's- 
length  transaction  with  an  unrelated 
party  at  the  time  the  transaction  is 
consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
24, 1988  at  53  FR  23814. 

For  Further  Information  Contact:  Alan 
Levitas  of  the  Department,  telephone 
(202)  523-8194.  (This  is  not  a  toll-free 
number.) 

New  England  Life  Insurance  Company 
and  Copley  Advisors,  Inc.;  Located  in 
Boston,  Massachusetts 

[Prohibited  Transaction  Exemption  88-82; 
Exemption  Application  No.  D-6982  &  D-6983] 

Exemption 

The  restrictions  of  section 
406(a)(1)(D).  406(b)(1)  and  406(b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (D) 
and  (E)  of  the  Code,  shall  not  apply  to: 
(Ij  The  acquisition  by  Empressa 
Associates  (Empressa),  a  general 
partnership,  of  a  parcel  of  real  property 
(the  Land)  from  the  Rancho  Santa 
Margarita  Joint  Venture,  an  entity  in 
which  the  New  England  Life  Insurance 
Company  (NEL)  has  an  interest,  and  (2) 
the  subsequent  acquisition  by  Copley 
Investors  Limited  Partnership  (Copley 
Investors),  a  limited  partnership 
established  by  NEL  and  managed  by 
Copley  Advisors.  Inc.,  a  subsidiary  of 
NEL,  of  a  sixty  percent  (60%) 
partnership  interest  in  Empressa; 
provided  that  such  60%  interest  in 
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Empressa  does  not  exceed  60%  of  the 
actual  costs  and  expenses  necessarily 
incurred  by  Empressa  in  constructing 
improvements  on  the  Land,  as  of  the 
date  of  Copley  Investors'  investment  in 
Empressa;  plus  60%  of  the  lesser  of  (a) 
the  actual  cost  of  the  Land  to  Empressa; 
or  (b)  the  fair  market  value  of  the  Land 
on  the  date  Copley  Investors  invests  in 
Empressa,  as  determined  by  an  updated 
appraisal  by  an  independent  qualified 
appraiser;  and  provided  further  that 
Copley  Investors  will  not  pay  any  share 
of  the  equity  placement  fee  or  of  the  fees 
and  costs  associated  with  the  closing  of 
the  acquisition  of  the  Land  by  Empressa. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
24. 1988  at  53  FR  23815. 

Effective  Date:  The  effective  date  of 
this  exemption  is  February  4, 1987. 

For  Further  Information  Contact: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

Telephone  Real  Estate  Equity  Trust  (the 
Trust);  Located  in  New  York,  New  York 

(Prohibited  Transaction  Exemption  88-63; 
Exemption  Application  No.  D-7155] 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to:  (1)  Certain  leases  (the  Leases)  by  the 
Trust  of  space  in  two  commercial  real 
properties  (the  Properties)  located  in 
Hampton,  Virginia  (Executive  Towers) 
and  Portland.  Oregon  (Parkside)  to  the 
Equitable  Life  Assurance  Society  of  the 
United  States  (Equitable), 
Manufacturers  Hanover  Consumer 
Services  (MHCS),  Security  Pacific 
Corporation  (SPC),  Read  Commercial 
Properties,  Inc.  (Read),  Prudential-Bache 
Securities.  Inc.  (Prudential-Bache)  and 
General  Electric  Company  (GE),  each  of 
which  is  a  party  in  interest  or  an 
affiliate  of  a  party  in  interest  with 
respect  to  the  Trust;  (2)  the  potential 
amendments,  renewals  or  extensions  of 
the  Leases;  and  (3)  the  proposed  leasing 
by  the  Trust  of  space  in  the  Properties  to 
any  other  persons  or  entities  that  may 
be  parties  in  interest  with  respect  to  the 
Trust  (except  for  fiduciaries  with  respect 
to  the  Properties  including  the  American 
Telephone  and  Telegraph  Company  and 
its  affiliates  and  Eastdil  Advisers,  Inc. 
and  its  affiliates)  including  the 
amendments,  renewals  and  extensions 
thereof;  provided  that  the  terms  and 
conditions  of  any  leases  subject  to  this 


exemption,  including  any  amendments, 
renewals  or  extensions  thereof,  are  at 
least  as  favorable  to  the  Trust  as  those 
which  the  Trust  could  obtain  in  arm's- 
length  transactions  with  unrelated 
parties;  and  provided  further  that  any 
such  leases,  including  any  amendments, 
renewals  or  extensions  thereof,  are 
approved  on  behalf  of  the  Trust  by 
Eastdil  Advisers,  Inc. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
Tuesday,  June  7, 1988  at  53  FR  20914. 

Effective  Date:  The  effective  date  of 
the  exemption  is  May  1, 1984  as  to  the 
Executive  Towers  lease  to  Equitable; 
December  5, 1986  as  to  the  Parkside 
lease  to  Equitable;  May  1, 1984  as  to  the 
lease  to  MHCS;  February  29, 1984  as  to 
the  lease  to  SPC;  April  1, 1987  as  to  the 
lease  to  Read;  June  22, 1983  as  to  the 
lease  to  Prudential-Bache,  and 
December  20, 1982  as  to  the  leases  to 
GE. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Central  Ohio  Building  and  Construction 
Industry  Investment  Plan  (the  Program); 
Located  in  Columbus,  OH 

[Prohibited  Transaction  Exemption  88-84; 
Exemption  Application  No.  D-7435] 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  proposed  participation  by  pension 
plans  (the  Plans)  in  construction  loans 
through  the  Program  where  such  loans 
are  already  committed  to  parties  in 
interest  with  respect  to  such  Plans  by 
certain  lending  institutions,  provided 
that  the  terms  of  the  loans  are  not  less 
favorable  to  the  Plans  than  those  terms 
available  in  transactions  with  unrelated 
parties;  and  provided  that  the  terms  and 
conditions,  as  described  in  the  notice  of 
proposed  exemption  are  complied  with 
during  the  operation  of  the  Program. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
6, 1988  at  53  FR  11357. 

Written  Comments:  The  Department 
received  five  written  comments 
regarding  the  notice  of  proposed 
exemption.  In  one  of  the  comments,  the 
commentator  expressed  approval  of  the 
proposed  exemption.  In  three  of  the 


comments,  the  commentators  expressed 
a  general  concern  about  the  proposed 
transactions.  The  fifth  commentator 
indicated  that  he  had  not  received 
timely  notification  of  the  proposed 
exemption.  As  a  result,  the  Department 
decided  to  extend  the  comment  period 
to  July  30. 1988.  The  applicants' 
representative  also  renotified  all 
interested  persons.  Following 
discussions  of  the  comments  with  the 
Department,  the  commentators  who  had 
concerns  about  the  proposed  exemption, 
withdrew  their  comments. 

Accordingly,  the  Department  has 
considered  the  entire  record,  including 
the  written  comments  submitted,  and 
has  determined  to  grant  the  exemption 
as  it  has  been  proposed. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number). 

Meridian  Bancorp.  Inc.  Savings  Plan  (the 
Plan);  Located  in  Reading,  Pennsylvania 

[Prohibited  Transaction  Exemption  88-85: 
Exemption  Application  No.  D-7440J 

Exemption 

The  restrictions  of  section  406{a}  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  for  cash 
on  March  31, 1987  by  the  Plan  to 
Meridian  Bancorp,  Inc.,  a  party  in 
interest  with  respect  to  the  Plan,  of  a 
unit  of  limited  partnership  interest  in 
Plantation  Place  Mortgage  Company. 
Ltd.  and  a  unit  of  limited  partnership 
interest  in  Winston  Apartments 
Mortgage  Company  for  a  price 
consisting  of  the  face  value  of  such  units 
plus  quarterly  distributions  accrued 
thereon  from  July  1, 1986  throush  March 
31, 1987,  provided  said  price  was  not 
less  than  the  fair  market  value  of  such 
units  at  the  date  of  this  sale. 

Effective  Date:  This  exemption  is 
effective  March  31, 1987. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
10.  1988  at  53  FR  21940. 

For  Further  Information  Contact:  Mrs. 
Miriam  Freund  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Bethel  Clinic  Employees'  Profit  Sharing 
Plan  and  Trust  (the  Plan);  Located  in 
Wichita,  Kansas 

[Piohibited  Transaction  Exemption  88-86: 
E.xemption  Application  No.  D-7516J 
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Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sale 
(the  Sale)  by  the  Plan  of  certain  real 
property  (the  Property)  to  the  Bethel 
Clinic  Building  Company,  LP.,  a  Kansas 
limited  partnership  and  a  party  in 
interest  with  respect  to  the  Plan, 
provided  that  the  consideration  paid  for 
the  Property  is  not  less  than  the  greater 
of  either  the  sum  of  $450,000  or  the  fair 
market  value  of  the  Property  on  the  date 
of  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
10, 1988,  at  53  FR  21942. 

For  Further  Information  Contact:  Mr. 
C.  E.  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 


representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC.  this  11th  day  of 
August,  1988. 
Robert  |.  Doyle, 

Acting  Director  of  Regulations  and 
Interpretations,  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of  Labor. 
[FR  Doc.  88-18527  Filed  8-16-88;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Requests  for  Comments 

agency:  National  Archives  and  Records 

Administration,  OfKce  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
penod  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  pubUshed  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
date:  Requests  for  copies  must  be 
received  in  waiting  on  or  before  October 
3, 1988.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send  a 
copy  of  the  schedule.  The  requester  will 
be  given  30  days  to  submit  comments. 
ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media,  in  order 


to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  ri^ts  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  acitivities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending: 

1.  Department  of  the  Air  Force  (Nl- 
AFU-88-44).  Child  and  spouse  abuse 
treatment  records. 

2.  Department  of  the  Army  (Nl-AU- 
87-15).  Ammunition  and  explosives 
malfunction  reports. 

3.  Department  of  the  Army.  U.S.  Army 
Intelligence  and  Security  Command 
(Nl-AU-88-6).  Working  files  of  imagery 
and  analysis  reports  processed  in 
accordance  with  inter-agency 
agreements  (record  copy  maintained 
elsewhere). 

4.  Defense  Intelligence  Agency  (Nl- 
373-88-10).  Routine  and  facilitative 
records  of  the  Defense  Intelligence 
College.  (Records  documenting  major 
policy  and  operations  decisions  of  the 
College  will  be  retained  permanently.) 

5.  U.S.  Coast  Guard,  Command, 
Control  and  Communications  (Nl-26- 
88-2).  Family  advocacy  records  which 
cover  child  and  spouse  abuse  case  files. 

6.  Department  of  Commerce,  Bureau  of 
the  Census  (Nl-29-87-5).  Machine- 
readable  data  files  for  the  English 
Language  Proficiency  Study,  1982. 
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7.  Commodity  Futures  Trading 
Commission,  Division  of  Trading  and 
Markets  (Nl-1 80-88-3).  Financial  audit 
and  review  records. 

8.  Department  of  Education,  Office  of 
Management  (Nl-1 2-88-3).  Training 
films  made  for  the  Office  of  Education, 
1944^5. 

9.  Federal  Energy  Regulatory 
Commission,  Office  of  Pipeline  Producer 
Regulation  (Nl-138-88-3).  Report  of 
Producer  Expenditures,  Exploration  and 
Development  Activity,  Production, 
Reserve  Additions  and  Revenues  (Form 
64). 

10.  Fish  and  Wildlife  Service,  Boston 
Regional  Office  (Nl-22-88-1). 
Operational  records  associated  with 
wildlife  refuges  and  Civilian 
Conservation  Corps  camps. 

11.  Department  of  Justice,  Federal 
Bureau  of  Prisons  (Nl-129-88-1).  Case 
files  on  adjudicated  claims. 

12.  Department  of  Justice,  Federal 
Bureau  of  Prisons  (Nl-129-a8-2). 
Litigation  case  files. 

13.  Department  of  Justice,  Civil 
Division,  Foreign  Litigation  Section  (Nl- 
131-88-3).  Vested  asset  liquidation 
records,  closed  claim  Hies,  closed 
litigation  files,  administrative  records, 
created  by  the  Office  of  the  Alien 
Property  Custodian  during  World  War 
II. 

14.  Department  of  Labor,  Bureau  of 
Labor  Statistics,  (Nl-257-87-1). 
Comprehensive  schedule  for  the  records 
of  the  Consumer  Expenditure  Survey 
Program  and  the  Consumer  Price  and 
Price  Index  Program. 

15.  National  Security  Agency  (Nl-457- 
88-fl,  Nl-457-68-7,  and  Nl-457-88-8). 
These  NSA  schedules  are  classified  in 
the  interest  of  national  security  pursuant 
to  Executive  Order  12356  and  is  further 
exempt  from  public  disclosure  pursuant 
to  the  National  Security  Act  of  1947,  50 
U.S.C.  403(d)(3),  and  Pub.  L.  86-36. 

16.  Office  of  Personnel  Management 
(Nl-146-88-2).  Microfilmed  veterans 
preference  and  change  in  status  files 
created  by  the  U.S.  Civil  Service 
Commission,  1887-1956. 

17.  Railroad  Retirement  Board  (Nl- 
184-88-1).  Part  one  of  agency's 
comprehensive  schedule  covering 
routine  administrative  and  program 
records. 

18.  Small  Business  Administration, 
Office  of  Administrative  Services,  (Nl- 
309-88-1).  Case  files  on  administrative 
proceedings  maintained  by  the  Office  of 
General  Counsel. 

19.  Tennessee  Valley  Authority, 
Division  of  Purchasing  (NCl-142-85-15). 
Comprehensive  records  schedule. 

20.  United  States  Information  Agency, 
Bureau  of  Programs,  Policy  Guidance 
Staff  (Nl-306-88-10).  Facilitative  files 


(records  documenting  overall  policies 
and  programs  are  permanent). 

Dated:  August  10,  1968. 
Don  W.  Wilson, 
Archivist  of  the  U:iiteci  States. 
[FR  Doc.  88-18G42  Filed  8-16-68;  8:45  am] 

BILUNG  CODE  7S15-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  National  Endowment  for  the 

Arts. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (0MB)  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATE:  Comments  on  these  information 
collections  must  be  submitted  by 
September  16, 1988. 

ADDRESSES:  Send  comments  to  Mr.  Jim 
Houser,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  Jackson  Place,  NW.,  Room  3002, 
Washington,  DC  20503;  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Anne  Cowperthwaite, 
National  Endowment  for  the  Arts, 
Administrative  Services  Division,  Room 
203, 1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202  682-5401). 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Cowperthwaite,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  Room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202  682-5401) 
from  whom  copies  of  the  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  The 
Endowment  requests  a  review  of  the 
following  new  collections  of 
information.  This  entry  is  issued  by  the 
Endowment  and  contains  the  following 
information:  (1)  The  title  of  the  form;  (2) 
how  often  the  required  information  mast 
be  reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.C.  3504(h). 
Title:  Status  of  Dance  in  Elementary  and 

Secondary  Education:  Dance 

Instructors  Questionnaire 
Frequency  of  Collection:  One-time 


Respondents:  State  or  local 

governmontE;  Businesses  or  other  for- 
profit;  Non-profit  institutions 

Use:  This  survey  is  doaigned  to  gather 
baseline  data  on  the  condition  of 
dance  in  public  and  private 
elementary,  middle,  and  secondary 
American  schools.  Data  of  particular 
interest  to  this  study  are  the 
performance  standards  of  dance, 
curriculum  content,  budgets,  and 
instructional  practices. 

Estimated  Number  of  Respondents:  180 

Average  Burden  Hours  per  Response: 
.5  + 

Total  Estimated  Burden:  97 

Title:  Status  of  Theater  in  Elementary 
and  Secondary  Education:  Theater 
Questionnaire 

Frequency  of  Collection:  One-time 

Respondents:  State  or  local 
governments;  Businesses  or  other  for- 
profit; 

Non-profit  institutions 

Use:  This  survey  is  designed  to  gather 
baseline  data  on  the  condition  of 
theater  in  public  and  private 
elementary,  middle,  and  secondary 
American  schools.  Data  of  particular 
interest  to  this  study  are  the 
performance  standards  of  theater, 
curriculum  content,  budgets,  and 
instructional  practices. 

Estimated  Number  of  Respondents:  375 

A  verage  Burden  Hours  per  Response: 
.5-h 

Total  Estimated  Burden:  205 

Title:  Status  of  Visual  Arts  in 
Elementary  and  Secondary  Education: 
(a)  Elementary  Principal 
Questionnaire;  (b)  Art  Teacher 
Questionnaire 

Frequency  of  Collection:  One-time 

Respondents:  State  or  local 

governments;  Businesses  or  other  for- 
profit 

Non-profit  institutions 

Use:  This  survey  is  designed  to  gather 
baseline  data  on  the  condition  of  art 
in  public  and  private  elementary, 
middle,  and  secondary  American 
schools.  Data  of  particular  interest  fo 
this  study  are  the  performance 
standards  of  art,  curriculum  content, 
budgets,  and  instructional  practices. 

Estimated  Number  of  Respondents:  (a) 
632         (b)  463 

A  veruge  Burden  Hours  per  Response: 
(a)  .5-1-         (b).33-i- 

Total  Estimated  Burden:  526  (a  -f-  b) 

Vera  K.  Yancey, 

Assistant  Director.  Administrative  Serxicrs 

Division.  National  Endowment  for  the  Arts. 

[FR  Doc.  88-18580  Filed  8-16-88;  8:45  am] 
BILLING  CODE  7S37-01-M 
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NATIONAL  SCIENCE  FOUNDATION 
[0MB  Number  3145-0058] 

Division  of  Instrumentation  and 
Resources  Postdoctoral  Fellowships 
and  Professional  Development  Awards 
In  Studies  In  Science,  Tectinology  & 
Society  Deadline:  Noveml>er  15 

Objectives  and  Scope 

The  Program  for  Studies  in  Science, 
Technology,  &  Society  is  pleased  to 
announce  new  guideUnes  for  a  program 
of  postdoctoral  fellowships  and 
professional  development  awards. 
These  awards  will  be  made  to  scholars 
who  wish  to  improve  and  expand  their 
skills  in  historical,  philosophical,  ethical, 
normative,  or  social  science  studies  of 
science,  engineering  and  technology. 

The  program's  major  purpose  is  to  link 
opportunities  for  original  research  to 
further  training  and  study  experiences. 
Two  kinds  of  awards  will  be  made: 
postdoctoral  fellowships  and 
professional  development  awards.  The 
postdoctoral  fellowships  are  intended 
for  recent  Ph.D.'s  in  an  area  of  science, 
technology  and  society  studies  (for 
instance,  history  and  philosophy,  ethics, 
sociology,  psychology,  or  anthropology 
of  science  or  technology].  The 
professional  development  awards  are 
intended  to  support  established  scholars 
from  the  field  of  science,  technology  and 
society  studies  to  improve  their 
understanding  of  science  and  technology 
or  to  support  experienced  scientists  and 
engineers  wishing  to  develop  or  improve 
science  or  technology  studies  skills. 
These  awards  should:  (1)  Allow 
recipients  to  undertake  original 
independent  research  and  special 
studies  while  working  with  a  senior 
sponsoring  scholar  or  scholars;  and,  [2] 
depending  on  the  recipients' 
background,  enhance  methodological 
and  technical  skills  in  science, 
technology  and  society  studies  or  in 
areas  of  natural  or  physical  sciences, 
mathematics  or  engineering. 

Eligibility 

The  research  proposed  for  the  awards 
may  be  in  any  field  germane  to  Studies 
in  Science,  Technology  and  Society 
areas  of  support.  Projects  in  twentieth 
century  science  and  technology, 
including  science  and  technology  policy, 
are  especially  encouraged.  Specifically 
ineligible  are  studies  in  medicine  and 
society  which  have  a  public  health  or 
clinical  orientation. 

To  be  eligible  for  fellowships  or 
professional  development  awards  in 
Science,  Technology  and  Society 
Studies,  applicants  must  be  nationals  of 
the  United  States,  that  is,  citizens  of  the 


United  States  or  native  residents  of  a 
possession  of  the  United  States.  Citizens 
of  other  countries  who  have  applied  for 
United  States  citizenship  or  who  have 
permanent  residency  status  are  not 
eligible. 

Applicants  for  postdoctoral 
fellowships  must  have  been  awarded 
their  first  doctoral  degree  within  five 
years  of  the  deadline  for  application  or 
realistically  expect  to  earn  this  degree 
by  no  later  than  one  year  after  the 
deadline.  Postdoctoral  fellows  must 
have  earned  the  Ph.D.  degree  before 
tenure  may  begin.  Persons  with  pre- 
doctoral  degrees  in  many  of  these  fields 
may  be  eligible  for  doctoral  dissertation 
support  through  the  Foundation's 
doctoral  dissertation  research  support 
programs  (NSF  88-35]. 

Normally  applicants  for  professional 
development  awards  must  have  at  least 
five  years  of  advanced  teaching  and/or 
research  experience  in  some  field  of 
science  or  engineering,  history, 
philosophy,  ethics,  or  the  social  study  of 
science,  engineering  or  technology. 
Scholars  without  Ph.D.'s  who  wish  to  be 
considered  for  professional  development 
awards  must  demonstrate  to  the 
satisfaction  of  an  external  review  panel 
that  their  training,  professional  status, 
and  experience  are  equivalent  to  the 
requirement  for  the  Ph.D.,  and  that  their 
credentials  include  at  least  five  years  of 
postdoctoral-level  research  experience 
and  a  record  of  publications  or 
comparable  professional 
accomplishment. 

Project  Sites 

During  the  tenure  of  their  awards, 
recipients  must  work  in  established  and 
fiscally  responsible  nonprofit  host 
institutions  (U.S.  or  foreign].  The 
institutions  should  clearly  offer  the 
opportunity  to  enhance  the  training  and 
methodological  sophistication  of  the 
award  recipients  or  offer  exceptional 
tutorial  or  collaborative  relationships 
consistent  with  enhancement  of 
research  quality.  Accessibility  to 
laboratory  and  other  research  sites,  or 
to  relevant  archival  materials  should 
also  be  taken  into  consideration  in 
selecting  institutional  affiliations. 

All  arrangements  for  affiliations  with 
senior  scholars  and  institutions  are  the 
responsibility  of  the  applicants. 
Applications  must  include  letters  from 
the  host  institutions,  signed  by 
authorized  officials,  affirming  that  the 
applicants  will  be  welcome  and  will  be 
provided  with  adequate  space  and  basic 
services.  They  must  provide  statements 
from  the  senior  scholars  with  whom  the 
applicants  plan  to  work,  indicating  a 
commitment  to  consultation  and 
assistance  in  the  applicants'  research 


and  learning  programs  during  the 
requested  tenure  periods.  Applicants 
who  need  assistance  in  identifying 
suitable  hosts  are  encouraged  to  contact 
the  NSF  Studies  in  Science,  Technology 
and  Society  Program  to  discuss  the 
possibilities.  For  information,  write  or 
call  202-357-9894. 

Preference  will  be  given  to  applicants 
who  move  to  new  institutions  and 
research  environments  with  which  they 
have  not  been  affiliated  at  the  graduate 
or  postgraduate  level,  or  with  which 
they  will  have  been  affiliated  for  no 
more  than  three  months  prior  to  the  start 
of  fellowship  tenure.  Applicants  who 
wish  to  affiliate  with  institutions  with 
which  they  have  had  prior  associations 
should  have  special  justifications  for 
these  arrangements  in  their  proposals. 

Preference  among  professional 
development  applicants  will  be  given 
those  who  affiUate  with  host  scholars 
from  disciplines  different  from  the 
category  in  which  they  have  their  degree 
or  equivalent.  Thus,  a  natural  scientist 
who  affiliates  with  a  philosopher  would 
be  preferred  to  one  who  affiliates  with 
another  natural  scientist.  Similarly,  an 
historian  who  affiliates  with  an  engineer 
would  be  preferred  to  one  who  affiliates 
with  another  historian.  Under 
exceptional  circumstances,  with  NSF 
concurrence,  research  sites  or  host 
institutions  may  be  changed. 

Tenure,  Stipends,  and  Allowances 

Postdoctoral  fellowships  are  generally 
awarded  for  one  year  of  full-time 
research  though  the  funds  may  be  used 
over  a  two  year  period.  The  fellowships 
provide  stipends  of  $24,000,  payable  at 
the  rate  of  $2,000  per  month;  special 
allowances  of  $2,000  expendable  for 
supplies,  special  travel,  publication 
expenses,  and  other  research  related 
costs;  and  separate  institutional 
allowances  of  $2,000  (for  domestic  host 
institutions  only).  Institutional 
allowances  will  be  paid  directly  to  U.S. 
host  institutions  to  partially  defi'ay 
administrative  costs  incurred  in 
conjunction  with  the  fellowships.  No 
allowances  for  dependents  are 
available. 

Professional  development  awards 
may  be  used  to  support  full  or  half-time 
activities  for  up  to  two  years.  Plans  for 
less  than  half-time  or  for  intermittent 
tenures  should  provide  special 
justification.  Total  stipends  will  not 
exceed  $36,000.  Applicants  are 
encouraged  to  supplement  this  support 
from  sabbatical  pay  and  other  sources. 
Special  allowances  of  $2,000  are 
available  for  supplies,  special  travel, 
publication  expenses  and  other  research 
related  costs.  Institutional  allowances  of 
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$2,000  (for  domestic  host  institutions 
only)  will  be  paid  directly  to  U.S.  host 
institutions  to  defray  costs  incurred  in 
conjunction  with  the  awards.  Up  to 
$3,000  will  be  available  for  moving 
expenses  if  necessary. 

Evaluation  and  Selection  of  Awardees 

Evaluation  criteria  include:  the 
significance  and  intrinsic  merit  of  the 
research  and  training/studies  programs 
that  are  proposed;  the  degree  of 
enhancement  of  methodological  skills 
and/or  knowledge  of  science  and 
technology;  the  perceived  research 
competence  and  potential  of  the 
applicants;  and  the  suitability  and 
availability  of  the  sponsoring  senior 
scholars  at  the  host  institutions.  The 
nature  and  degree  of  cross-disciplinary 
interchange  and  interaction  will  be 
given  significanj/weight.  especially  for 
the  professhm^  development  awards. 
Judicious  selection  of  a  research 
problem,  logical  organization  of  the 
learning  program,  clarity  in  project 
design  and  description,  and  lucid  writing 
will  weigh  heavily  in  the  evaluation 
process.  Additional  factors  include: 
evidence  of  past  research 
accomplishments  (especially  those 
documented  through  papers  published  in 
high-quality,  peer-reviewed  journals); 
suitability  of  the  host  institutions;  likely 
effect  of  the  proposed  project  on  the 
future  research  development  of  the 
applicants;  and  the  potential  impact  of 
the  research  on  the  field  as  a  whole. 

Awards  will  be  made  by  the  National 
Science  Foundation  on  the  basis  of  the 
recommendations  of  a  panel  of  experts 
applying  the  above  criteria,  with  due 
consideration  to  the  impact  of  the 
awards  on  studies  in  science, 
technology  and  society.  Successful 
applicants  will  be  notified  by  letter. 

Conditions  of  Appointment 

Unless  explained  in  the  proposal  and 
approved  by  the  NSF,  the  postdoctoral 
fellows  will  be  expected  to  devote  full 
time  to  appropriate  research  during  the 
tenure  of  the  Fellowship;  recipients  of 
the  professional  development  awards 
will  generally  be  expected  to  devote  at 
least  half-time  to  appropriate  research 
during  the  tenure  of  the  award.  All 
recipients  of  awards  are  expected  to 
pursue  the  program  for  which  the  award 
was  granted.  Major  changes  in  the 
research  plan,  in  tenure,  or  institutional 
affiliation  will  require  prior  Foundation 
approval. 

The  annualized  salaries  of  the 
recipients  cannot  be  augmented  by 
receipt  of  the  award.  Professional 
Development  Award  recipients  may  use 
sabbatical  leave  pay  along  with  this 
award.  Alternatively  or  additionally. 


institutions  may  supplement  stipends  for 
both  fellows  and  professional 
development  award  recipients  without 
prior  permission  from  the  Foimdation, 
provided  that  such  supplements  are  in 
accord  with  established  institutional 
policies.  Supplements  may  not  be 
conditioned  on  any  requirement  for 
duties  in  addition  to  normal  acti\'ities  of 
the  recipients  and  may  involve  teaching 
only  to  the  extent  that  the  recipients 
conduct  or  participate  in  seminars 
clearly  related  to  their  research 
programs.  In  the  context  of  these 
guidelines,  funds  that  the  institution  has 
obtained  from  external  (including 
Federal)  sources  may  be  considered 
institutional  funds.  When  appropriate, 
NSF  project  grants  may  be  used  for 
supplementation  to  recipients  of  these 
awards  for  duties  which  are  related  to 
their  award  programs. 

At  the  conclusion  of  the  tenure  of 
these  awards,  a  brief  final  report  using 
NSF  Form  98A  mi'st  be  submitted  to 
NSF. 

Intellectual  Property  Rights 

The  National  Science  Foundation 
claims  no  rights  to  any  inventions  or 
writings  that  might  result  from  these 
awards.  Recipients  should  note  their 
obligation  to  include  an 
acknowledgement  of  NSF  support  (citing 
an  award  number)  and  a  disclaimer  of 
NSF  responsibility  for  the  impact  of  any 
inventions  or  writings  that  might  result 
from  the  results  of  these  awards. 

Privacy  Act  Notice 

The  application  forms  request  certain 
information  pursuant  to  the  National 
Science  Foundation  Act  of  1950,  as 
amended  (42  U.S.C.  1861  et  seq.).  The 
information  concerning  citizenship,  field 
of  study,  and  prior  educational 
experience  is  used  to  determine  the 
eligibility  for  this  competition.  Personal 
data  such  as  social  security  numbers  are 
used  in  correlating  application 
information  and  materials,  and  for 
distinguishing  applicants  with  similar 
names.  The  remaining  information 
assists  reviewing  panelists  in  evaluating 
qualifications  for  the  awards.  The 
information  supplied  will  be  used  and 
disclosed  only  in  connection  with  the 
evaluation  of  projects,  selection  of 
award  recipients,  and  the  administration 
of  awards.  It  will  be  used  for  statistical 
reports  in  a  form  that  will  not  allow 
identification  of  individual  applicants. 
Other  than  these  uses,  the  information 
will  be  held  in  confidence  to  the  extent 
permitted  by  law. 

Post-Project  Review 

Selected  award  recipients  may  be 
invited  to  participate  in  a  special  NSF- 


sponsored  symposium  focused  on 
research  performed  by  them  under  this 
program's  support.  They  may  be  asked 
either  to  present  their  research  as 
papers  or  to  participate  as  discussants. 

Application  Procedures  and  Materials 

To  be  eligible  for  consideration,  an 
application  must  be  complete. 
Reproductions  of  all  forms  are 
acceptable.  The  signed  original  and  all 
copies  should  be  printed  on  only  one 
side  of  the  paper. 

(1)  NSF  should  be  sent  ten  (10) 
collated  sets  of  the  proposal  containing 
(in  the  order  listed  below): 

(a)  The  application  cover  page 
[Appendix  ij; 

(b)  A  project  summary  of  200  words  or 
less  written  to  stand  alone; 

(c)  The  proposal  text  containing  a 
training/study  and  research  plan.  This 
section  should  not  exceed  eight  (8) 
single-spaced  typewritten  pages.  The 
text  should  include  a  discussion  of  the 
objectives,  methods  and  significance  of 
the  research  during  the  tenure  period, 
and  the  studies  in  the  host  discipline  or 
related  disciplines  that  will  be 
undertaken  over  the  period  of  the 
award. 

(d)  A  personal  statement  of  no  more 
than  one  single-spaced  typewritten 
page.  This  statement  should  describe  the 
applicant's  career  goals  in  the  research 
areas  of  Studies  in  Science,  Technology 
and  Society  and  the  role  that  the  project, 
sponsoring  senior  scholar,  and  host 
institution  will  play  in  enhancing  those 
goals. 

(e)  The  statement.  [Appendix  III]  from 
the  senior  scholar  at  the  proposed  host 
institution  indicating  agreement  to  work 
with  the  applicant  if  the  award  is  made; 

(f)  A  letter  from  the  host  institution, 
signed  by  an  authorized  official, 
affirming  that  if  the  award  is  made,  the 
applicant  will  be  provided  with 
adequate  space  and  basic  services; 

(g)  Complete,  up-to-date  curriculum 
vitae  for  the  applicant  and  the  host 
scholar; 

(h)  If  the  applicant  has  received  an 
NSF  award  in  the  past  five  years,  a 
section  entitled  "Results  from  Prior  NSF 
Support"  is  required,  co^isisting  of  no 
more  than  a  single  additional  page  for 
each  prior  award.  This  statement  should 
include  the  award  number,  amount  and 
duration  of  support,  tiile  of  the  project, 
summary  of  results,  and  list  of 
publications  acknowledging  the  NSF 
award. 

(i)  A  statement  of  the  relationship  (if 
any)  of  the  proposed  award  to  the 
applicant's  dissertation  work. 

(j)  Three  letters  of  recommendation 
may  be  attached.  New  Ph.D's  should,  in 
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general,  obtain  one  of  these  letters  from 
their  thesis  advisers.  A  copy  of  the 
applicant's  training/study  and  research 
plan  should  be  provided  to  these 
referees. 

(2)  Attached  to  the  original  proposal 
should  be  the  following  in  order 
designated  below: 

(a)  The  duly  executed  Oath  or 
Affirmation  [Appendix  II]; 

(b)  Clipped  on  the  top  of  the  original 
proposal  only  should  be  Information 
about  Principal  Investigators/Project 
Directors  (NSF  Form  1225)  [Appendix 
IVj. 

Timetable 

Proposal  submission  deadline 
received  in  NSF  by  November  15  of  each 
year. 

Award  announcement  during  the 
following  March. 

Tenure  may  begin  any  time  after  June 
1  of  the  award  year  and  before  June  1  of 
the  following  year. 

Address 

Send  the  original  and  8  copies  of  the 
application  to: 

Proposal  Processing  Unit,  Room  223. 
National  Science  Foundation,  1800  G 
St.  NW.,  Washington.  DC  20550 
Send  one  information  copy  directly  to: 
Studies  in  Science,  Technology  and 
Society  Program.  Division  of 
Information  and  Resources.  Room  320, 
National  Science  Foundation. 
Washington.  DC  20550 
The  Foundation  welcomes  proposals 
on  behalf  of  all  qualified  scholars,  and 
strongly  encourciges  women,  minorities 
and  persons  with  disabilities  to  compete 
fully  in  the  program  described  in  this 
document.  Facilitation  Awards  for 
Handicapped  Scientists  and  Engineers 
(FAH)  provide  support  for  special 
assistance  or  equipment  to  enable 
investigators,  students,  or  staff  with 
disabilities  to  v.ork  on  an  NSF- 
supported  project.  See  the  FAH 
announcement,  or  contact  the  FAH 
coordinator  (202/357-7456). 

In  accordance  with  Federal  statutes 
and  regulations  and  NSF  policies,  race, 
color,  age,  sex,  national  origin,  or 
disability  shall  not  be  used  against, 
deny  benefits  to  or  exclude  any  person 
from  participation  in  any  program  or 
activity  receiving  financial  assistance 
from  the  National  Science  Fondation. 

The  Foundation  provides  awards  for 
research  in  the  sciences  and 
engineering.  Award  recipients  are 


wholly  responsible  for  the  conduct  of 
such  research  and  preparation  of  the 
results  for  publication.  The  Foundation, 
therefore,  does  not  assume 
responsibility  for  such  findings  or  their 
interpretation. 

NSF  has  TDD  (Telephonic  Device  for 
the  Deaf)  capability  which  enables 
individuals  with  hearing  impairment  to 
communicate  with  the  Division  of 
Personnel  and  Management  for 
information  relating  to  NSF  programs, 
employment,  or  general  information. 
This  number  is  (202)  357-7492. 

(Catalogue  of  Federal  Domestic  Assistance: 

47.051  Biological,  Behavioral  and  Social 

Sciences) 

Rachelle  Hollander, 

Ronald  J.  Overmann. 

Program  Directors  for  Studies  in  Science, 

Technology  and  Society. 

August  15, 1988. 

[FR  Doc.  88-18596  Filed  8-16-88;  8:45  am) 

BILLING  CODE  7SSS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-124] 

Virginia  Polytechnic  Institute  and  State 
University,  the  Virginia  Polytechnic 
Institute  Argonaut  Reactor;  Order 
Terminating  Facility  Operating  License 

By  application  dated  July  17, 1986,  as 
supplemented.  Virginia  Polytechnic 
Institute  and  State  University  (the 
licensee)  requested  the  Nuclear 
Regulatory  Commission  (the 
Commission)  for  authorization  to 
dispose  of  the  component  parts  of  its 
Argonaut  Reactor  Facility  and  to 
terminate  Facility  Operating  License  No. 
R-62.  A  Notice  of  "Proposed  Issuance  of 
Orders  Authoiizing  Dismantling  of 
Facility  and  Disposition  of  Component 
Parts,  and  Terminating  Facility  License", 
was  published  in  the  Federal  Register  on 
August  26, 1985  (51  FR  30455).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
notice  of  the  proposed  action.  By  Order 
dated  October  29, 1986,  the  Commission 
authorized  dismantling  of  the  faciUty 
and  disposal  of  component  parts  as 
proposed  in  the  licensee's  dismantling 
plan. 

The  reactor  was  shutdown  in  July 
1983  and  all  fuel  has  been  removed  from, 
the  core  and  shipped  to  a  DOE  facility 
for  processing.  "The  reactor  facility  has 
been  completely  dismantled  and  all 
requirements,  particularly  those  relevant 


to  residual  radioactivity  and  the 
packaging  and  shipping  of  fuel  and 
radioactive  material,  have  been  met. 
Accordingly,  the  Conunission  has  found 
that  the  facility  has  been  dismantled 
and  decontaminated  pursuant  to  the 
Commission's  Order  dated  October  29, 
1986.  Satisfactory  disposition  has  been 
made  of  the  component  parts  and  fuel  in 
accordance  with  the  Commission's 
regulations  in  10  CFR  Chapter  I,  and  in  a 
manner  not  inimical  to  the  common 
defense  and  security,  or  to  the  health 
and  safety  of  the  public.  Therefore, 
based  on  the  appHcation  filed  by  the 
Virginia  Polytechnic  Institute  and  State 
.  University,  located  in  Blacksburg, 
Virginia,  and  pursuant  to  Sections  104 
and  161  b,  i,  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  in  10  CFR 
50.82(b),  Facility  Operating  License  No. 
R-62  is  terminated  as  of  the  date  of  this 
Order.  In  accordance  with  10  CFR  Part 
51,  the  Commission  has  determined  that 
the  issuance  of  this  termination  Order 
will  have  no  significant  impact.  The 
Environmental  Assessment  was 
published  in  the  Federal  Register  on 
August  9, 1988  (53  FR  29973). 

For  further  details  with  respect  to  this 
action  see:  (1)  The  application  for 
termination  of  Facility  Operating 
License  No.  R-62,  dated  July  17. 1986,  as 
supplemented,  (2)  the  Commission's 
Safety  Evaluation  related  to  the 
termination  of  the  license,  (3)  the 
Environmental  Assessment,  and  (4)  the 
Notice  of  "Proposed  Issuance  of  Orders 
Authorizing  Dismantling  of  Facility  and 
Disposition  of  Component  Parts,  and 
Terminating  Facility  License,"  published 
in  the  Federal  Register  on  August  26, 
1986  (51  FR  30455).  Each  of  these  items 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC, 
Copies  of  ite.nis  (2),  (3),  and  (4)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects — 
III,  IV,  V  and  Special  Projects. 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 

Dennis  M.  CrutchHeld, 

Director,  Division  of  Reactor  Pro/ects — ///,  IV, 
V  and  Special  Projects.  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  8&-18611  Filed  8-16-88;  8:45  am) 
BILLING  CODE  7590-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-25991;  File  No.  PHLX  88- 
25J 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  tlie 
Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Foreign  Currency  Options 
Trading  Hours 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s{b)(l),  notice  is  hereby  given 
that  on  August  8, 1988  the  Philadelphia 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  the  "Exchange"),  proposes 
to  amend  its  Exchange  Rule  101  to 
modify  the  hours  business  trading  may 
be  conducted  in  foreign  currency 
options.  Underlining  indicates  material 
proposed  to  be  added;  brackets  indicate 
material  proposed  to  be  deleted. 

Dealings  Upon  the  Exchange  Hours  of 
Business 

Rule  101.  Except  as  otherwise  ordered 
by  the  Board  of  Governors,  the 
Exchange  shall  be  open  for  the  entrance 
of  members  upon  every  business  day,  at 
8:00  a.m.  The  Exchange  shall  conform 
with  daylight  saving  time  when  effective 
in  the  City  of  Philadelphia. 

The  Board  of  Governors  shall 
determine  by  resolution  the  hours  during 
which  business  may  be  transacted  on 
the  Exchange.  The  Board  of  Governors 
has  resolved  that  no  option  series  shall 
freely  trade  after  4:10  p.m.  except  that 
value  Line  Index  Options  and  National 
Over-the-Counter  Index  Options  shall 
freely  trade  until  4:15  p.m.  each  business 
day.  The  Board  of  Governors  has 
resolved  that  except  under  unusual 
conditions  as  may  be  determined  by  the 
Board  (or  the  Foreign  Currency  Options 
Committee  or  the  Exchange  official  or 
officials  designated  by  the  Board) 
foreign  currency  option  trading  sessions 
shall  be  conducted  at  such  times  as  the 
Board  of  Governors  shall  specify 
between  6:00p.m.  Sundays  and  3:00 p.m. 
Fridays.  (Between  the  hours  of  6:00  p.m. 
and  11:00  p.m.  Sundays  through 
Thursdays  and  in  the  daytime  from  8:00 
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a.m.  to  2:30  p.m.  Mondays  through 
Fridays.) 

Commentary  .01 

The  Board  of  Governors  has 
determined  that  the  Foreign  Currency 
Options  evening  trading  segment 
generally  shall  correspond  to  8:00  a.m.  to 
12:00  noon  Tokyo,  Japan  time. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  provide  the  Exchange  with 
the  flexibility  to  conform  its  daytime 
trading  segment  hours  to  coincide  with 
the  opening  of  trading  in  the  European 
foreign  exchange  markets.  The  PHLX 
believes  that,  by  coordinating  daytime 
trading  segment  business  hours  in 
foreign  currency  options  with  the  active 
morning  segment  hours  in  the  prime 
European  foreign  exchange  markets,  it 
will  better  be  able  to  meet  the  exchange 
rate  risk  protection  and  related  hedging 
needs  of  European  manufacturing, 
banking  and  other  commercial  firms.  In 
this  regard  the  Exchange  via  its  London 
office  surveyed  existing  and  potential 
new  users  of  the  PHLX  foreign  currency 
options  market  to  assess  potential 
market  penetration.  The  PHLX,  since  its 
initiation  of  foreign  currency  options 
trading  in  late  1982,  has  enjoyed  a 
significant  amount  of  order  flow  from 
European-based  market  participants 
despite  trading  during  their  late 
afternoon  and  off-business  hours. 
Indeed,  the  Exchange's  survey  disclosed 
that  an  estimated  82%  of  European 
brokers  and  84%  of  European  banks 
queried  would  utilize  PHLX  foreign 
currency  options  during  extended 
daytime  trading  hours  (i.e.,  early 
morning  trading  hours  in  Philadelphia  if 
they  were  available  on  the  PHLX.) 

For  the  most  part,  the  PHLX  expects 
the  extension  of  the  opening  of  the 
daytime  foreign  currency  options  trading 
segment  to  be  treated  as  merely  an 


extension  of  the  existing  trading  day. 
Since  the  initiation  of  the  evening 
trading  segment,  each  trading  day  has 
been  deemed  to  commence  at  7:00  p.m. 
and  continue  until  2:30  p.m.  the 
following  aftenoon.  The  initiation  of  an 
expanded  daytime  trading  segment 
opening  would  not  alter  this 
arrangement.  For  example,  open  interest 
and  volume  will  continue  to  be 
calculated  at  the  end  of  the  daytime 
trading  segment  reflecting  activity  for 
the  entire  trading  day  (i.e.,  the  prior 
evening  segment  plus  the  expanded 
daytime  trading  segment).  Margin 
requirements  will  continue  to  be  based 
upon  a  net  calculation  of  positions 
created  throughout  the  entire  trading 
day.  The  Exchange  contemplates  the 
expansions  of  the  daytime  trading 
segment  will  not  necessitate  any 
changes  in  current  procedures 
respecting  options  exercises  or 
assignments.  The  Exchange's  real-time 
trade  comparison  system  will  be  utilized 
thoughout  all  trading  segments  and 
augmented  computer  processing  for  the 
expanded  daytime  trading  segment 
transactions  will  be  initiated  by  the 
Exchange  and  the  OCC,  respectively.  In 
this  regard,  the  Exchange  will  assign 
additional  market  surveillance  and 
operations  staff  personnel  to  cover  the 
expanded  foreign  currency  option 
daytime  trading  segment.  The  Exchange 
does  not  believe  it  will  be  necessary  at 
the  initiation  of  an  expanded  daytime 
foreign  currency  option  trading  segment 
to  requre  amendment  to  existing  capital 
and/or  position  and  exercise  limit  rules. 
The  Exchange  believes  that  existing 
firms  and  the  recent  admission  of 
additional  foreign  currency  option 
traders  and  brokers  should  provide 
sufficient  market  participants  and 
corresponding  liquidity  during  the 
expanded  daytime  trading  segment 
hours. 

The  PHLX  also  notes  that  the 
interbank  currency  markets  effectively 
operate  on  a  24  hour  basis.  Hence, 
persons  that  establish  currency  option 
positions  before  normal  U.S.  business 
hours  are  at  risk  that  the  underlying 
currency  markets  may  move  against 
them  while  the  PHLX  market  has  not  yet 
opened.  The  expansion  of  the  foreign 
currency  option  daytime  trading 
segment  will  provide  an  opportunity  for 
market  participants  to  better  protect 
themselves  against  24  hour  currency 
market  fluctuations. 

The  flexibility  built  into  the  proposed 
rule  is  necessary  because  the  Exchange 
has  not  determined  the  precise  early 
morning  time  upon  which  to  commence 
trading  at  this  time.  At  this  time  the 
Exchange  anticipates  that  the  expanded 
daytime  segment  will  be  opened  at  4:30 
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a.m.,  Philadelphia  time.  As  previously 
discussed  with  Commission  staff,  the 
Exchange  commits  to  filing  a  proposed 
rule  change  under  section  19(b)(3)A 
when  it  identifies  a  specific  time  for  the 
expanded  early  morning  opening.  The 
Exchange  also  commits  that  it  will  not 
otherwise  expand  or  change  currency 
options  trading  hours  without  making 
similar  sub  filings  pursuant  to  section 
19(b)(3)(A)  to  implement  its  broadened 
authority  under  this  proposed  rule 
change.  This  specified  time  will  be  made 
part  of  the  proposed  rule  as  commentary 
.02.  The  Exchange  will  provide  foreign 
currency  options  participants  and 
participant  organizations  with  adequate 
notice  of  any  such  change  in  trading 
hours  made  as  a  result  of 
implementation  of  the  proposed  rule 
change.  The  Exchange  anticipates 
making  the  first  such  time  change  to 
expand  the  daytime  trading  segment  on 
or  around  January  16, 1989.* 

The  proposed  rule  change  is  based  on 
section  6(b)(5)  of  the  Securities 
Exchange  Act  of  1934  in  that  it  is 
designed  to  further  promote  the 
mechanism  of  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  dale  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  or  such  date  if  it  finds  such 
longer  priod  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approved  such  proposed 
rule  change,  or. 


'Pursuant  to  a  proposed  rule  change  previously 
submilted  to  and  approved  by  the  Commission  (See 
Fiie  No.  SR-PHLX-e8-18  approved  in  Securities 
Exchange  Act  Release  No.  25815.  June  20, 19B8)  the 
PHLX  expects  to  modify  the  hours  of  its  evening 
trading  segment  from  7:00-11:00  p.m.  Philadelphia 
time  to  6:00-10:00  p.m.  Philadelphia  time  on  October 
30. 1988.  This  is  to  conform  to  morning  business 
hours  in  Tokyo,  when  the  U.S.  changes  from 
iaylighl  savings  to  Eastern  Standard  time. 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  within  21  days  after  the 
date  of  this  publication. 

For  the  Conynission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  August  12.  t988. 
Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  88-18647  Filed  8-16-88;  8:45  am] 

BILLING  CODE  B010-01-M 


[Release  No.  35-24693] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

August  11, 1908. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
applicalion(s)  and/or  dpclaration(s)  for 
complete  statements  of  the  proposed 
transaction(8)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendmenf(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 


September  6, 1988  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Jersey  Central  Power  &  Light  Company, 
et  al.  (70-7058) 

Jersey  Central  Power  &  Light 
Company  ("JCP&L").  Madison  Avenue 
at  Punch  Bowl  Road,  Morris  town.  New 
Jersey  07960,  an  electric  utility 
subsidiary  of  General  Public  Utilities 
Corporation,  a  registered  holding 
company,  and  Energy  Initiatives, 
Incorporated,  95  Madison  Avenue, 
Morristown,  New  Jersey  07960  ("EH"),  a 
subsidiary  of  JCP&L,  have  filed, 
pursuant  to  sections  9(a)  and  10  of  the 
Act,  a  post-effective  amendment  to  their 
previously  filed  application-declaration 
pursuant  to  sections  6(b),  9(a),  10,  and 
12(b)  of  the  Act  and  Rules  45  and 
50(a)(5)  thereunder. 

By  order  dated  April  16, 1987  (HCAR 
No.  35-24373),  Ell  was  authorized, 
through  December  31, 1996,  to  invest  in 
cogeneration  facilities  qualifying  under 
the  Public  Utility  Regulatory  Policies  Act 
of  1973  located  anywhere  in  the  United 
States,  and  in  other  qualifying  facilities 
located  within  the  service  territories  of 
the  companies  that  are  parties  to  the 
Pennsylvania-New  Jersey-Maryland 
Interconnection  Agreement  ("PJM 
Companies")  and  to  perform  certain 
services  in  connection  with  those 
facilities  and  with  load  management  and 
energy  storage  system  projects. 

EII  further  proposes,  throujih 
December  31, 1P92,  to  perform  feasibility 
studies,  develop,  and  provide  services 
for  a  fee  in  connection  with  qualifying 
facilities  and  load  management  and 
energy  storage  system  projects.  EII 
would  carry  on  these  activities  directly, 
or  indirectly  through  one  or  more 
corporations,  partnerships,  joint 
ventures,  or  other  business  entities.  Ell's 
investments  therein,  when  added  to  its 
investments  in  qualifying  facilities  and 
other  projects  previously  authorized, 
would  not  exceed  the  $7  million 
limitation  imposed  in  the  order  cited 
above. 
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The  proposed  development  services 
would  include  entering  into  power  and 
fuel  supply,  asset  acquisition  and  other 
contracts.  Any  assets  so  acquired  would 
be  incidental  to  the  development 
services.  Other  contemplated  services 
would  include,  but  would  not  be  limited 
to,  contract  negotiation  and 
administration,  filing  and  prosecution  of 
applications  for  permits,  development  of 
financing  programs,  and  consulting  and 
management  services  for  such  qualifying 
facilities  and  projects. 

EH  would  not  act  as  an  architect- 
engineer  or  contractor,  nor,  except 
where  cogeneration  facilities  are 
concerned,  would  EII  invest  or  have  an 
ownership  interest  in  any  operating 
qualified  facilities  located  outside  the 
service  territories  of  the  PJM  companies. 
EII  will  sell  any  ownership  interest  it 
may  have  acquired  in  connection  with 
its  development  activities  prior  to  the 
commencement  of  the  construction  of 
those  facilities.  EII  will  also,  with 
respect  to  the  activities  mentioned 
above,  account  for  and  report  to  the 
Commission  concerning  those  activities 
separately  from  its  other  authorized 
activities. 

New  Orleans  Public  Service,  Inc.  (7&- 
7350) 

New  Orleans  Public  Service,  Inc. 
("NOPSI"),  317  Baronne  Street.  New 
Orleans,  Louisiana  70112,  a  subsidiary 
of  Middle  South  Utilities,  Inc.,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
application  with  this  Commission 
pursuant  to  sections  6(a)(2)  and  7  of  the 
Act. 

By  order  dated  May  12, 1987  (HCAR 
No.  24387),  NOPSI  was  authorized  to 
establish  a  new  Mortgage  ("Mortgage") 
providing  for  the  issuance  of  Rate 
Recovery  General  and  Refunding 
Mortgage  Bonds  ("G&R  Bonds")  and  to 
issue  and  sell  to  institutional  investors, 
$75  million  of  an  initial  series  of  G&R 
Bonds,  10.95%  Series  due  May  1, 1997 
("10.95%  Bonds").  The  10.95%  Bonds 
were  issued  under  a  First  Supplemental 
Indenture  to  the  Mortgage,  which,  in 
relevant  part,  granted  the  holders  of  the 
10.95%  Bonds  ("Bondholders")  the  right 
to  tender  such  G&R  Bonds  to  NOPSI  for 
redemption  upon  the  occurrence  of 
certain  specified  events. 

On  February  4, 1988.  the  Council  of 
the  City  of  New  Orleans  adopted  a 
resolution  ("February  4th  Resolution") 
that  required  NOPSI  to  write  off  and  not 
recover  from  its  retail  electric  customers 
$135  million  of  its  Grand  Gulf  Steam 
Electric  Nuclear  Generating  Station, 
Unit  No.  1  ("Grand  Gulf  1")  related 
costs,  which  had  been  deferred  for 
future  recovery  from  customers,  in 


addition  to  $51.2  million  of  previously 
incurred  Grand  Gulf  1  related  costs  that 
NOPSI  had  absorbed  as  part  of  the  Rate 
Settlement  with  the  City  of  New 
Orleans,  which  Settlement  provided  for 
recovery  by  NOPSI  of  its  allocated  share 
of  costs  associated  with  capacity  and 
energy  from  Grand  Gulf  1.  As  a  result, 
NOPSI  was  required  by  the  terms  of  the 
G&R  Mortgage  to  cause  an  independent 
arbiter  to  deliver  to  the  Trustee  a 
certificate  indicating  whether,  in  the 
independent  arbiter's  opinion,  the 
February  4th  Resolution  has  currently 
materially  impaired  or  prospectively 
will  materially  impair  NOPSI's  ability  to 
perform  its  obligations  in  respect  of  all 
G&R  Bonds  outstanding  under  the  G&R 
Mortgages.  On  June  24, 1988.  the 
independent  arbiter  issued  a  certificate 
stating  that,  as  to  this  issue,  the  opinion 
was  affirmative  and,  thus,  activated  the 
Bondholders  rights  to  tender  their  G&R 
Bonds  for  redemption.  In  accordance 
with  the  terms  of  the  G&R  Mortgage,  on 
July  12, 1988,  the  Trustee  notified  the 
Bondholders  of  their  right  to  tender  their 
G&R  Bonds  for  redemption;  that  is,  that 
the  Bondholders  electing  to  exercise  this 
right  were  required  to  tender  their  G&R 
Bonds  to  the  Trustee  not  later  than 
August  11. 1988  and  that  NOPSI  would 
be  required  to  redeem  all  outstanding 
G&R  Bonds  so  tendered  on  August  26. 
1988. 

NOPSI  states  that  the  February  4th 
Resolution  has  had  a  substantial  and 
adverse  effect  upon  NOPSI's  financial 
condition  and  cash  flow  and  that,  as  a 
result,  NOPSI  would  not  have  sufficient 
funds  available  to  it  to  redeem  the  G&R 
Bonds  on  August  26, 1988.  In  order  to 
avoid  having  to  redeem  the  G&R  Bonds, 
NOPSI  now  seeks  authorization  to  enter 
into  an  agreement  with  the  Bondholders, 
whereby  the  Bondholders  would  agree 
to  forbear  from  tendering  their  G&R 
Bonds  on  August  11, 1988  and  NOPSI 
would  agree,  subject  to  regulatory 
authorization,  that,  upon  written  notice 
from  any  Bondholder  between 
November  24  and  December  13, 1988, 
NOPSI  would  purchase  the  G&R  Bonds 
at  a  price  of  100%  of  the  principal 
amount  thereof  plus  accrued  interest  to 
the  date  of  purchase;  provided,  however 
that  the  Bondholders  would  not  have  the 
right  to  give  such  notice,  and  NOPSI 
would  not  be  required  to  purchase  any 
G&R  Bonds,  if  an  independent  arbiter 
has  delivered  a  certificate  to  each 
Bondholder  on  or  prior  to  November  23, 
1988  stating  that  the  impairment  of 
NOPSI's  ability  to  perform  its 
obligations  on  the  G&R  Bonds  has 
ceased  because  of  judicial  or  regulatory 
action.  In  addition,  a  Bondholder  may 
revoke  its  notice  of  tender  at  any  time 
prior  to  purchase  of  its  G&R  Bonds. 


New  Orleans  Public  Service,  Inc.  (70- 
7448) 

New  Orleans  Public  Service,  Inc. 
("NOPSI"),  317  Baronne  Street.  New 
Orleans,  Louisiana  70112,  a  subsidiary 
of  Middle  South  Utilities.  Inc..  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
application  with  this  Commission 
pursuant  to  sections  6(a)(2)  and  7  of  the 
Act. 

By  order  dated  January  13, 1988 
(HCAR  No.  24559),  NOPSI  was 
authorized  to  and  did  issue  and  sell  to 
institutional  investors.  $40  million  of 
NOPSI's  Rate  Recovery  General  and 
Refunding  Mortgage  Bonds  ("G&R 
Bonds").  13.20%  Series  due  February  1, 
1991  ("13.20%  Bonds"),  13.60%  Series  due 
February  1, 1993  ("13.60%  Bonds"),  and 
13.90%  Series  due  February  1, 1995 
("13.90%  Bonds"),  issued  under  a  Second 
Supplemental  Indenture  to  NOPSI's 
General  and  Refunding  Mortgage,  as 
amended  ("G&R  Mortgage").  The  G&R 
Mortgage  granted  the  holders  of  the 
13.20%,  13.60%  and  13.90%  Bonds 
(collectively,  "Bondholders")  the  right  to 
tender  such  G&R  Bonds  to  NOPSI  for 
redemption  upon  the  occurrence  of 
certain  specified  events. 

On  February  4, 1988,  the  Council  of 
the  City  of  New  Orleans  adopted  a 
resolution  ("February  4th  Resolution") 
that  required  NOPSI  to  write  off  and  not 
recover  from  its  retail  electric  customers 
$135  million  of  its  Grand  Gulf  Steam 
Electric  Nuclear  Generating  Station, 
Unit  No.  1  ("Grand  Gulf  1")  related 
costs,  which  had  been  deferred  for 
future  recovery  from  customers,  in 
addition  to  $51.2  million  of  previously 
incurred  Grand  Gulf  1  elated  costs  that 
NOPSI  had  absorbed  as  part  of  the  Rate 
Settlement  with  the  City  of  New 
Orleans,  which  Settlement  provided  for 
recovery  by  NOPSI  of  its  allocated  share 
of  costs  associated  with  capacity  and 
energy  from  Grand  Gulf  1.  As  a  result, 
NOPSI  was  required  by  the  terms  of  the 
G&R  Mortgage  to  cause  en  independent 
arbiter  to  deliver  to  the  Trustee  a 
certificate  indicating  whether,  in  the 
independent  arbiter's  opinion,  the 
February  4th  Resolution  has  currently 
materially  impaired  or  prospectively 
will  materially  impair  NOPSI's  ability  to 
perform  its  obligations  in  respect  of  all 
G&R  Bonds  outstanding  under  the  G&R 
Mortgages.  On  June  24, 1988,  the 
independent  arbiter  issued  a  certificate 
stating  that,  as  to  this  issue,  the  opinion 
was  affirmative  and,  thus,  activated  the 
Bondholders  rights  to  tender  their  G&R 
Bonds  for  redemption.  In  accordance 
with  the  terms  of  the  G&R  Mortgage,  on 
July  12, 1988,  the  Trustee  notified  the 
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Bondholders  of  their  right  to  tender  their 
C&R  Bonds  for  redemption;  that  is.  that 
the  Boidholdprs  electing  to  exorcise  this 
right  were  required  to  tender  their  G&R 
Bon,!s  to  the  Trustee  not  Liter  th^n 
August  11, 19«,«  and  that  NCPSI  would 
be  required  to  redeem  all  outstanding 
CAK  Bonds  so  tendered  on  Acgur.f  25, 
198,S. 

P.'C'i^SI  Ptates  that  the  Ppbru-iry  4lh 
Rf.sc!;ition  has  had  a  substantial  and 
adverse  effect  upon  NOl'Si's  financial 
condi'aon  and  rash  flow  p.nd  that,  as  a 
result,  NOPSI  would  not  have  sufficient 
fundi-  available  to  it  to  rrdeem  the  G&R 
Bui. us  on  August  26, 1988.  In  order  to 
avoi  i  having  to  redeem  the  G&R  Bonds, 
NOl'SI  now  seeks  authorization  to  enter 
into  an  agreement  with  the  Bondholders, 
whereby  the  Bondholders  would  agree 
to  fu.rbear  from  tendering  their  G&R 
Bonds  on  August  11, 1988  and  NOPSI 
would  agree,  subject  to  regulatory 
authorization,  that,  upon  written  notice 
from  any  Bondholder  between 
November  24  and  December  13, 1988, 
NOPSI  would  purchase  the  G&R  Bonds 
at  a  price  of  100%  of  the  pi  mcipal 
amount  thereof  plus  accrued  interest  to 
the  date  of  purchase;  provided,  however 
that  the  Bondholders  would  not  have  the 
right  to  give  such  notice,  and  NOPSI 
would  not  be  required  to  purchase  any 
G&R  Bonds,  if  an  independent  arbiter 
has  delivered  a  certificate  to  each 
Bondholder  on  or  prior  to  November  23, 
1988  stating  that  the  impairment  of 
NOPSI's  ability  to  perform  its 
obligations  on  the  G&R  Bonds  has 
ceased  because  of  judicial  or  regulatory 
action.  In  addition,  a  Bondholder  may 
revoke  its  notice  of  tender  at  any  time 
prior  to  purchase  of  its  G&R  Bonds. 

Ohio  Valley  Electric  Corporation  (70- 
7499) 

Ohio  Valley  Electric  Co-f-poration 
("Ohio  Valley"),  U.S.  Route  23,  Piketon, 
Ohio  45561,  a  public  utility  subsidiary  of 
American  Electric  Power  Company,  luc. 
("AEP"),  a  registered  holding  company, 
has  filed  an  application  pursuant  to 
Section  9(c)(3)  of  the  Act. 

Ohio  Valley  is  jointly  owned  by  AEP, 
Columbus  Southern  Power  Company 
("Columbus"),  an  operating  subsidiary 
of  AEP,  and  several  nonaffiliate  utility 
companies.  Ohio  Valley  .supplies  the 
power  requirements  of  a  gaseous 
diffusion  plant  located  near  Portsmouth, 
Ohio,  which  is  owned  by  the  U.S. 
Depa.rtment  of  Energy.  On  June  3, 1983, 
Ohio  Valley  entered  into  a  contract  for 
services  and  supplies  from  Electronic 
Associates,  Inc.  ("EAl").  a  nonaffiliate 
corporation  and  provider  of  computer 
system.s,  for  a  total  amount  of 
S391.973.36.  As  a  result  of  financial  and 
other  difficulties,  EAI  subsequently 


terminated  its  contract  with  Ohio  Valley 
and,  on  March  10, 1988,  Ohio  Valley  and 
EAI  entered  into  a  Se- tlement 
Agreement  ("Settlem.ent  Agreement") 
with  regard  to  Ohio  Valley's  claims 
against  EAI  in  the  amount  of  S974. 367.50. 
The  Settlement  Agreem:;nt  provded  for 
payment  to  Ohio  Valley  of  $124,100  in 
cash  and  a  warrant  to  purchase  ("EAI 
Warrant")  EAI's  common  stock  ("EAI 
Common  Stock"). 

Ohio  Valley  now  requests 
authorization  to  acquire  an  EAI  Warrant 
to  purchase  a  total  of  21.900  shares  of 
EAI  Common  Stock  at  Sfi.OO  per  share, 
through  Dpr,?-''ber  31, 1997.  The  21,900 
shares  of  E  *.]  rommcn  Stock  rep'-esent 
7.3'"'  cf  Lhe  :  •..'  JOO  shares  of  EAI 
Common  Sleek  which  can  be  purchased 
through  exercise  of  all  of  the  EAI 
warrants  issued  pursuant  to  the  several 
Settlement  Agreements,'  or  less  than 
one  percent  (1%)  of  the  i(jtal  2,862.640 
shares  of  EAI  Common  Stork 
outstanding.  Ohio  Valley  does  not 
currently  own  any  EAI  securities  aiyi 
does  not  have  plans  to  acquire  any  EAI 
securities  other  than  by  exercise  of  the 
EAI  Warrants. 

For  the  Commis.sion,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 
(FR  Doc.  8a-18648  Filed  8-16-88;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[License  No.  0S10S-O1S51 

Banc  One  Venture  Corp.;  Filing  of 
Application  for  Transfer  of  Control  of 
a  Licensed  SmsK  Business  Investment 
Company 

Notice  is  hereby  given  that  an 
application  has  been  fiied  with  the 
Small  Business  Administration  pursuant 
to  the  Regulations  governing  Small 
Business  Investment  Companies  (SBlCs) 
(13  CFR  107.601  (1988))  for  the  Transfer 
of  Control  of  Banc  One  Venture 
Corporation  (the  Licensee)  (formerly 
Marine  Venture  Capital.  Inc.),  Ill  East 
Wisconsin  Avenue,  Milwaukee, 
Wisconsin  53202,  a  Federal  Licensee 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (Act). 

The  SBIC  was  licensed  on  May  2, 
1984,  with  paid  in  capital  and  paid-in 
surplus  of  S6.0<j0,000.  'Ihe  licensee  is  a 
subsidiary  of  the  Marine  Bank,  N.A.; 


'  F.A!  entered  into  Setllemenl  Asrocmnnts  with 
certain  otlier  nonaffiliate  utiliiies  that  also  had 
claims  for  computer  services  and  supplies  aaainst 
EAL 


Marine  Bink,  N.A.  being  a  subsidiary  of 
the  M.'irine  Corporation  (MC). 

An  April  1, 1983,  MC  mergoj  i-.f  j 
Banc  One  Corporation  (B^nc  On.')  and 
became  Banc  One  Wisconsin 
Corporation.  Marine  Bank.  N.A.  became 
Banc  One,  Milwaukee,  NA. 

No  changes  in  the  management  or 
operating  policies  cf  the  Liccnie-e  are 
contemplated. 

Banc  One  also  owns  en  SDIC,  Banc 
One  Capital  Corporation,  in  Columbus, 
Ohio,  License  Number  05/06-0020, 

Matters  involved  in  the  SP.\'s 
consideration  of  the  applicri'ion  ■'nclude 
the  general  business  reputation  sr.d 
character  of  the  proposed  trar;.;^  rocs 
and  the  probability  of  success';! 
operation  of  the  Licensee  unde"  Ilieir 
control  and  management  in  accordance 
with  the  Act  and  Regulations. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
Septem.ber  16, 1988,  submit  their 
comments,  in  writing,  on  the  proposed 
transfer  of  control  to  the  Deputy 
Associate  Administrator  for  Investment, 
Small  Business  Administration,  1441  L 
Street,  NW.,  Washington,  DC  20416. 

A  similar  Notice  shall  be  published  by 
the  Licensee  in  newspapers  of  gener.il 
circulation  in  Columbus,  Ohio  and 
Milwaukee,  Wisconsin. 

(Catalog  of  Federal  Domestic  Assi.stance 
F'rogram  No.  59-011,  Small  Business 
Investment  Companies). 
Dated:  August  10, 1988. 
Robert  G.  Lineberry, 
Deputy  A  ssociate  Administrator  for 
Investnent. 

[FR  Doc.  88-18552  Filed  8-16-88;  8;45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  1078] 

Inter-American  Convention  on  Lcttsrs 
Rogatory  Enters  Into  Force  on  August 
27,  1988 

The  Inter-American  Convention  on 
Letters  Rogatory  together  with  its 
Additional  Protocol  will  enter  into  fox-ce 
for  the  United  States  on  August  27. 1988. 
The  United  States  ratified  the 
Convention  and  Additional  Protocol 
subject  to  the  following  two 
reservations: 

1.  Pursuflnt  to  Article  2(b)  of  the  Inter- 
American  Convention  on  Letters  Rogatory, 
letters  rogatory  that  have  as  their  purpose  the 
taking  of  evidence  shall  be  excludeti  from  the 
rights,  obligations  and  operation  of  this 
Convention  between  the  United  States  and 
another  State  Party. 

2.  In  ratifying  the  Inter-Americ:an 
Convention  on  Letters  Rogatory,  the  United 
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States  accepts  entry  into  force  and 
undertakes  treaty  relations  only  with  respect 
to  States  which  have  ratified  or  acceded  to 
the  Additional  Protocol  as  well  83  the  Inter- 
Amencan  Convention,  and  not  with  respect 
to  States  which  have  ratified  or  acceded  to 
the  Inter-American  Convention  alone. 

In  depositing  its  instrument  of 
ratification  with  the  Organization  of 
American  States,  the  United  States 
declared  that: 

Pursuant  to  Article  4  of  the  Convention  and 
Article  2  of  the  Additional  Protocol,  the 
Government  of  the  United  States  wishes  to 
inform  the  Secretary  General  that  the 
Department  of  Justice  is  the  Central 
Authority  competent  to  receive  and  distribute 
letters  rogatory.  The  mailing  address  for 
these  purposes  is: 
Office  of  International  Judicial  Assistance, 

Civil  Division,  Department  of  Justice,  Todd 

Building.  Room  1234,  550 11th  Street,  NW., 

Washington.  DC  20530. 

Pursuant  to  Article  18  of  the  Convention, 
the  Government  of  the  United  States  wishes 
to  inform  the  Secretary  General  that  letters 
rogatory  to  be  executed  in  the  United  States 
must  be  translated  into  the  English  language. 

Pursuant  to  Article  6  of  the  Additional 
Protocol,  the  Government  of  the  United 
States  declares  that  the  United  States 
reserves  the  right  to  charge  a  total  of  twenty- 
five  dollars  for  performance  of  the  services 
referred  to  therein.  Pursuant  to  Article  7  of 
the  Additional  Protocol,  the  Government  of 
the  United  States  declares  that  the 
aforementioned  charge  shall  be  waived  on  a 
reciprocal  basis  for  the  execution  of  a  letter 
rogatory  emanating  from  any  State  Party  to 
both  the  Convention  and  Additional  Protocol 
and  may  be  otherwise  waived  as  appropriate. 

States  Party  to  both  the  Convention 
and  Additional  Protocol  are:  Argentina. 
Ecuador,  Guatemala.  Mexico,  Paraguay. 
Peru  and  Uruguay. 

The  Convention  may  be  found  in  14 
International  Legal  Materials  339  (1975]. 
The  Additional  Protocol  may  be  found 
in  18  International  Legal  Materials  1238 
(1979). 

Forms  for  submitting  letters  rogatory 
will  soon  be  available  at  U.S.  Marshals' 
offices. 
Peter  H.  Pfund. 

Assistant  Legal  Adviser  for  Private 
International  Law. 

August  8, 1988. 

[FR  Doc.  88-18572  Filed  8-16-88;  8;45  am] 

BILUNG  CODE  471IMIS-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

ICGD  88-068] 

Chemical  Transportation  Advisory 
Committee;  Request  for  Applications 

agency:  Coast  Guard.  DOT. 


ACTION:  Request  for  applications. 

summary:  The  U.S.  Coast  Guard  is 
seeking  applications  for  appointment  to 
membership  on  the  Chemical 
Transportation  Advisory  Committee 
(CTAC).  This  committee  advises  the 
Chief,  Office  of  Marine  Safety,  Security 
and  Environmental  Protection  on 
regulatory  requirements  for  promoting 
safety  in  the  transportation  of  hazardous 
materials  on  vessels  and  the  transfer  of 
these  materials  between  vessels  and 
waterfront  facihties. 

Applications  will  be  considered  for 
eight  expiring  terms  and  any  other 
existing  vacancies.  To  achieve  the 
balance  of  membership  required  by  the 
Federal  Advisory  Committee  Act,  the 
Coast  Guard  is  especially  interested  in 
applications  from  minorities  and 
women. 

The  Committee  usually  meets  at  least 
once  a  year  in  Washington.  E)C.  with 
subcommittee  meetings  for  specific 
problems  on  an  as-required  basis. 
DATE:  Requests  for  applications  should 
be  received  no  later  than  December  1, 
1988. 

ADDRESS:  Persons  interested  in  applying 
should  write  to  Commandant  (G-MTH- 
1),  U.S.  Coast  Guard,  2100  Second  St.. 
SW.,  Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Ronald  W.  Tanner,  at  the 
above  mailing  address,  or  telephone 
(202)  267-1217. 

Dated:  August  11, 1988. 
J.E.Lindak. 

Captain,  U.S.  Coast  Guard,  Acting  Deputy 
Chief,  Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
[FR  Doc.  88-18627  Filed  8-16-88;  8:45  am) 

BILUNG  CODE  4S10-14-M 


[CGD  88-066] 

Meeting  of  the  Chemical 
Transportation  Advisory  Committee 
Subcommittee  on  Vapor  Control 

agency:  Coast  Guard.  DOT. 
action:  Notice  of  meeting. 

summary:  Pursuant  to  Section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  meeting  of  the  Chemical 
Transportation  Advisory  Committee 
(CTAC)  Subcommittee  on  Vapor 
Control.  The  Subcommittee  is 
considering  requirements  for  tank 
vessels  and  watefront  facilities  which 
use  vapor  control  systems.  The  meeting 
will  be  held  on  Monday,  September  12. 
1988  and  Tuesday,  September  13, 1988, 
in  Room  3437A,  B,  C,  and  D,  Department 
of  Labor,  Frances  Perkins  Building,  200 


Constitution  Avenue,  NW.,  Washington. 
DC.  The  meeting  is  scheduled  to  begin  at 
9:00  a.m.  and  end  at  5:00  p.m.  on 
Monday,  and  begin  at  8:00  a.m.  and  end 
at  3:00  p.m.  on  Tuesday.  The  Waterfront 
Facilities  Working  Group.  Tankship 
Working  Croup,  and  Tank  Barge 
Working  Group  will  submit 
recommendations  on  work  items 
assigned  at  the  last  Subcommittee 
meeting.  The  results  of  a  hazards 
analysis  and  comments  from  other 
organizations  concerning  the 
Subcommittee's  interim  standards  will 
also  be  discussed. 
The  agenda  is  as  follows: 

1.  Call  to  order. 

2.  Opening  remarks. 

3.  Report  on  hazards  analysis. 

4.  Comments  from  other  organizations. 

5.  Consideration  of  the  working  groups' 
recommendations. 

6.  Assignment  of  Subcommittee  work. 

7.  Adjournment. 

Attendance  is  open  to  the  pubbc. 
Members  of  the  public  may  present  oral 
statements  at  the  meetings.  Persons 
wishing  to  present  oral  statements 
should  notify  the  Executive  Director  of 
CTAC  no  later  than  the  day  before  the 
meeting.  Any  member  of  the  public  may 
present  a  written  statement  to  the 
Subcommittee  at  any  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander,  R.H.  Fitch,  U.S. 
Coast  Guard  Headquarters  (G-MTH-1), 
2100  Second  St,  SW..  Washington.  DC 
20593-0001,  (202)  267-1217. 

Dated:  August  11. 1988. 
J.E.  Lindak. 

Captain,  U.S.  Coast  Guard,  Acting  Deputy 
Chief  Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
[FR  Doc.  88-18625  Filed  8-16-88;  845  am] 

BILLING  CODE  4910-14-M 


[CGD  88-067] 

Meeting  of  the  Training  and 
Qualification  Working  Group  for  the 
Subcommittee  on  Vapor  Control, 
Chemical  Transportation  Advisory 
Committee 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  Section ■10(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the 
Training  and  Qualification  Working 
Group  for  the  Subcommittee  on  Vapor 
Control  of  the  Chemcial  Transportation 
Advisory  Committee  (CTAC).  The 
Subcommittee  is  considering 
requirements  for  tank  vessels  and 
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waterfront  facilities  which  use  vapor 
control  systems.  The  puppose  of  the 
working  group  is  to  develop 
recommended  standards  for  the  training 
and  qualiHcaton  of  personnel  involved 
in  the  loading  of  tank  vessels  with  vapor 
control  systems  in  use.  The  meeting  will 
be  held  on  Wednesday,  Septebmer  14, 
1988;  in  Room  4315,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC.  The  meeting  is 
scheduled  to  begin  at  8:00  a.m.  At  this 
meeting,  the  working  group  will  discuss 
the  training  guidelines  developed  at  the 
last  meeting,  and  Bnalize  its 
recommendatons  for  submission  to  the 
Subcommittee. 

Attendnace  is  open  to  the  public. 
Members  of  the  public  may  present  oral 
statements  at  the  meetings,  persons 
wishing  to  present  oral  statements 
should  notij^  the  Executive  Director  of 
CTAC  no  later  than  the  day  before  the 
meeting.  Any  member  of  the  public  may 
present  a  written  statement  to  the 
Subcommittee  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  R.  H.  Fitch,  U.S. 
Coast  Guard  Headquarters  (G-MTH-l), 
2100  Second  St.  SW.,  Washington,  DC 
20593-0001,  (202)  267-1217. 

Dated:  August  11. 198& 
I.F.  Luidak. 

Captain,  U.S.  Coast  Guard,  Acting  Deputy 
Chief,  Officer  of  Marine  Safety  Security  and 
Environmental  Protection. 
JFR  Doc.  88-18626  Filed  8-16-88;  8:45  am] 

WUJNQ  CODE  4»1ft>14-M 


Federal  Aviation  Administration 

Report  of  the  FAA  Conference  on 
Aging  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  availabihty. 

summary:  The  FAA  hosted  an 
international  conference  on  aging 
airplanes  on  June  1-3, 1988.  in  Arlington, 
Virginia.  Approximately  400 
representatives  of  airlines, 
manufacturers,  aviation  industry  groups, 
and  civil  airworthiness  authority 
organizations  from  more  than  12 
countries  participated  in  the  conference. 
A  compilation  of  the  discussion  and 
commentary  heard  at  the  conference  is 
to  be  made  available  to  the  public  on 
August  17, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  Gordon,  United  States 
Department  of  Transportation, 
Transportation  Systems  Center,  DTS-76, 
Kendall  Square,  Cambridge. 


Massachusetts  02142.  telephone  (617) 
494-2254. 

SUPPLEMENTARY  INFORMATION:  Any 

person  may  obtain  a  copy  of  this  report 
by  writing  to:  Technical  Reference 
Center,  United  States  Department  of 
Transportation,  Transportation  Systems 
Center.  DTS-930.  Kendall  Square. 
Cambridge.  Massachusetts  02142. 

Background 

On  June  1-3. 1988,  the  FAA  hosted  an 
international  conference  on  aging 
airplanes  used  in  air  carrier  and 
conunuter  operations.  Recent  events 
brought  to  the  forefront  an  FAA  concern 
that  the  safety  of  the  aging  air 
transportation  fleet  and  the  past  decade 
of  operation  using  supplemental 
inspection  docimients  should  be 
reevaluated. 

The  conference  was  held  to  exchange 
views  and  discuss  concepts  for  the 
future  in  areas  which  will  be  most 
productive  in  assuring  the  airworthiness 
of  the  aging  fleet.  The  conference 
addressed  research  and  development 
needs  as  well  as  design,  maintenance, 
and  inspection.  The  discussion  took 
place  in  four  panels  which  addressed 
the  areas  of  airframe,  engine,  inspection 
(including  nondestructive  testing],  and 
human  factors.  These  four  panels 
deliberated  for  2  days  and  presented  a 
number  of  recommendations  on  the  final 
day  of  the  conference. 

The  report  provides  a  complete 
overview  of  the  conference  proceedings, 
consolidating  all  of  the  presentations 
given  by  keynote  speakers,  a  narrative 
summary  of  the  four  panel  discussions, 
and  remarks  made  at  the  closing 
session. 

Issued  in  Washington.  DC,  on  July  5, 1988. 
John  K.  McGrath. 

Acting  Manager.  Aircraft  Engineering 
Division,  Aircraft  Certification  Service 
(Office  of  Airworthiness). 
[FR  Doc.  88-18551  Filed  8-16-88;  8:45  am] 

BILUNG  CODE  4920-13-« 


Radio  Technical  Commission  for 
Aeronautics;  Special  Committee  159— 
Minimum  Aviation  System 
Performance  Standard  for  GPS; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  for  the  10th  meeting  of 
Radio  Technical  Commission  for 
Aeronautics  (RTCA)  Special  Committee 
159  on  Minimum  Aviation  System 
Performance  Standard  for  GPS  to  be 
held  September  8-9, 1988.  in  the  RTCA 
Conference  Room,  One  McPherson 
Square,  1425  K  Street,  NW..  Suite  500, 


Washington,  DC,  commencing  at  9:30 
a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks,  (2) 
Approval  of  minutes  of  the  ninth 
meeting,  (3)  Review  of  DOD/FAA 
activity  on  GPS  selective  availability,  (4) 
Report  of  the  GPS  Integrity  Channel 
Working  Group,  (5)  Review  of 
EUROCAE  WG-28  activities,  (6)  Review 
of  proposed  final  draft  of  GPS  Minimum 
Aviation  System  Performance  Standard, 
(7)  Other  business,  (8)  Date  and  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square. 
1425  K  Street  NW..  Suite  500. 
Washington.  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC,  on  August  4, 
1988. 

Herbert  P.  Goldgtein. 

Designated  Officer. 

[FR  Doc.  88-18549  Filed  ft-16-88;  8:45  am] 

BILUNG  CODE  4910-13-M 


Saint  Lawrence  Seaway  Development 
Corporation 

Advisory  Board;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463);  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation,  to  be 
held  at  10:30  a.m.,  September  15, 1988,  at 
the  Corporation's  Administration 
Building,  180  Andrews  Street,  Massena, 
New  York.  The  agenda  for  this  meeting 
will  be  as  follows:  Opening  Remarks, 
Consideration  of  Minutes  of  Past 
Meeting;  Review  of  Programs;  Business. 
Closing  Remarks. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Administartor,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Persons  wishing  further 
information  should  contact  not  later 
than  September  8, 1988,  Paul  A.  Maroun, 
Advisory  Board  Liaison,  Saint  Lawrence 
Seaway  Development  Corporation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590;  202/366-0091. 
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Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washington,  DC,  on  August  10, 
1988. 

Paul  A.  Maroun, 

Advisory  Board  Liaison. 

[FR  Doc.  88-18573  Filed  8-16-88;  8:45  am] 

BILLING  CODE  4910-61-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Sutmiitted  to  0MB  for 
Review 

Dale:  August  11, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0108. 

Form  Number:  1096. 

Type  of  Review:  Revision. 

Title:  Aimual  Summary  and 
Transmittal  of  U.S.  Information  Returns. 

Description:  Form  1096  is  used  to 
transmit  information  returns  (Forms 
1099. 1098.  5498.  and  W-2G)  to  the 
Service  Center.  Under  Internal  Revenue 
Code  section  6041  and  related  sections, 
a  separate  Form  1096  is  used  for  each 
type  of  return  sent  to  the  Service  Center 
by  the  payer.  It  is  used  by  IRS  to 
summarize  and  categorize  the 
transmittal  forms. 

Respondents:  Individuals  or 
households,  State  or  local  governments. 
Farms,  Businesses  or  other  for-profit, 
Federal  agencies  or  employees,  Non- 
profit institutions,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
3,694,520. 

Estimated  Burden  Hours  Per 
Response:  35  minutes. 

Frequency  of  Response:  Annually. 


Estimated  Total  Reporting  Burden: 
2,806,257  hours. 

OMB  Number:  1545-0126. 

Form  Number.  1120F. 

Type  of  Review:  Revision. 

Title:  U.S.  Income  Tax  Return  of  a 
Foreign  Corporation. 

Description:  Form  1120F  is  used  by 
foreign  corporations  to  report  income 
from  the  following  types  of  activities: 
investments,  business,  and  branch 
profits.  The  IRS  uses  Form  1120F  to 
determine  if  the  foreign  corporation  has 
correctly  reported  its  income,  deduction 
and  tax  and  if  it  has  paid  the  correct 
amount  of  tax. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
18,000. 

Estimated  Burden  Hours  Per 
Response:  13  hours  and  35  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
250,530  hours. 

OMB  Number:  1545-0644. 

Form  Number:  6781. 

Type  of  Review:  Extension. 

Title:  Gains  and  Losses  from  section 
1256  Contracts  and  Straddles. 

Description:  Form  6781  is  used  by 
taxpayers  in  computing  their  gains  and 
losses  from  section  1256  Contracts  and 
Straddles  and  their  special  tax 
treatment.  The  data  is  used  to  verify 
that  the  tax  reported  accurately  reflects 
any  such  gains  and  losses. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
100,000. 

Estimated  Burden  Hours  Per 
Response:  2  hours  and  30  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  301,364  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-18631  Filed  8-16-88;  8:45  am] 
BILUNG  CODE  4810-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  August  11, 1988. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Permsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0003. 

Form  Number:  SS-4  and  SS-^PR. 

Type  of  Review:  Resubmission. 

Title:  AppUcation  for  Employer 
Identification  Number. 

Description:  Taxpayers  required  to 
have  an  employer  identification  number 
for  use  on  any  return,  statement,  or 
other  document  must  prepare  and  file 
Form  SS-4  or  Form  SS-^PR  (Puerto  Rico) 
to  obtain  a  number.  The  information  is 
used  by  IRS  and  SSA  in  tax 
administration  and  by  the  Bureau  of  the 
Census  for  business  statistics. 

Respondents:  Individuals  or 
households.  State  or  local  governments. 
Farms,  Businesses  or  other  for-profit. 
Federal  agencies  or  employees,  Non- 
profit institutions,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
2,798,500. 

Estimated  Burden  Hours  Per 
Response:  41  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  A  verage  Reporting  Burden: 
1,929,253. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Morgan,  ^ 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-18632  Filed  M  6-  88;  8:45  am] 

BILUNG  CODE  4810-2S-M 
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contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5  U.S.C.   552b(e)(3). 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  date:  11:00  a.m..  Monday, 

August  22, 1988. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 

promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  August  12. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-18700  Filed  8-15-88;  11:38  am) 

BILLING  CODE  6210-01-M 

NATIONAL  MEDIATION  BOARD 

TIME  AND  DATE:  2:00  p.m.,  Wednesday, 
September  7, 1988. 

place:  Board  Hearing  Room  8th  Floor, 
1425  K  Street.  NW..  Washington.  DC. 

STATUS:  Open. 


MATTERS  TO  BE  CONSIDERED: 

1.  Ratification  of  the  Board  actions  taken  by 

notation  voting  during  the  month  of 
August,  1988. 

2.  Other  priority  matters  which  may  come 

before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  time. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Director's  office 
following  the  meeting. 
CONTACT  PERSON  FOR  MORE 
INFORMA'nON:  Mr.  Charles  R.  Barnes, 
Executive  Director,  Tel:  (202)  523-5920. 

Date  of  notice:  August  11, 1988. 
Charles  R.  Barnes. 

Executive  Director,  National  Mediation 

Board. 

[FR  Doc.  88-18685  Filed  8-15-88;  11:13  am] 

BILUNG  CODE  755(M)1-M 
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Environmental  Protection  Agency 

40  CFR  Parts  264,  265,  266,  268  and 
271 

[OSW-FR-e8-011;  SWH-FRL-3420-41 

Land  Disposal  Restrictions  for  First 
Third  Scheduled  Wastes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  promulgating 
regulations  implementing  the 
congressionally  mandated  prohibitions 
on  land  disposal  of  hazardous  wastes 
listed  in  40  CFR  268.10.  This  action  is 
taken  in  response  to  amendments  to  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  enacted  in  the  Hazardous 
and  Solid  Waste  Amendments  (HSWA) 
of  1984.  Today's  notice  promulgates 
specific  treatment  standards  and 
effective  dates  for  certain  so-called 
"First  Third"  wastes.  In  addition,  the 
Agency  is  promulgating  regulations 
implementing  the  land  disposal 
restrictions  for  those  First  Third  wastes 
for  which  EPA  is  not  establishing  a 
treatment  standard. 

Furthermore,  today's  rule  establishes 
regulations  that  do  not  specifically 
involve  First  Third  wastes  (or  do  not 
apply  exclusively  to  such  wastes).  These 
actions  include  modifications  to  the 
existing  requirements  for  the  "no 
migration"  petition  process  and  the 
rescission  of  the  nationwide  capacity 
variance  for  hazardous  wastes  (other 
than  contaminated  soils)  containing 
halogenated  organic  compounds  (HOCs) 
granted  by  the  Agency  in  the  July  8, 1987 
rulemaking.  The  Agency  is  also 
amending  the  treatment  standard 
applicable  to  certain  California  list  HOC 
wastes  to  allow  burning  in  industrial 
boilers  and  furnaces,  and  revising  the 
treatment  standard  for  methylene 
chloride  in  spent  solvent  wastewaters 
from  the  pharmaceutical  industry.  EPA 
also  is  amending  40  CFR  266.20  to 
require  that  most  hazardous  wastes 
used  in  a  manner  constituting  disposal 
meet  the  applicable  treatment  standards 
for  the  prohibited  hazardous  waste  that 
they  contain  as  a  condition  of  remaining 
exempt  from  other  RCRA  standards. 
Additionally,  today's  rule  modifies 
portions  of  the  land  disposal  restrictions 
framework. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  August  8, 1988,  except  for  the 


modification  to  40  CFR  268.5(h)(2), 
which  becomes  effective  November  8, 
1988. 

ADDRESS:  The  official  record  for  this 
rulemaking  is  identified  as  Docket 
Number  F-68-LDR9-FFFFF  and  is 
located  in  the  EPA  RCRA  Docket 
(located  in  the  sub-basemeiil)  401  M 
Street  SW.,  Washington,  DC  20460.  The 
docket  is  open  from  9;00  to  4:00,  Monday 
through  Friday,  except  for  public 
holidays.  To  review  docket  materials, 
the  public  must  make  an  appointment  by 
calling  (202)  47S-9327.  The  pubUc  may 
make  copies  of  the  docket  materials  at  a 
cost  of  $.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information  about  this 
rulemaking  contact  the  RCRA  Hotline, 
Office  of  Solid  Waste  (OS-305),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460,  (800) 
424-9346  (toll  free)  or  (202)  382-3000  in 
the  Washington,  DC  metropolitan  area. 
For  information  on  specific  aspects  of 
this  rule  contact  Stephen  Weil,  Milch 
Kidwell  or  William  Fortune,  Office  of 
Solid  Waste  (OS-333).  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
382-4770.  For  specific  information  on 
treatment  standards/BDAT,  contact 
James  Berlow  or  Larry  Rosengrant, 
Office  of  Solid  Waste  (OS-322),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
382-7917.  For  specific  information  on 
capacity  determinations/national 
variances,  contact  Jo-Ann  Bassi,  or 
Linda  Malcolm,  Office  of  Solid  Waste 
(OS-322),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460,  (202)  382-7917. 

SUPPLEMENTARY  INFORMATION: 
PREAMBLE  OUTLINE 

I.  Background 

A.  Summary  of  the  Hazaidous  and  Solid 
Waste  Amendmpnts  of  1984  and  the 
Land   Disposal   Restrictions   Framework 

1.  Statutory  Requirements 

2.  Solvents  and  Dioxins 

3.  California  List  Wasle 

4.  Scheduled  Wastes 

5.  Newly  Idbutified  and  Listed  Wastes 

B.  Summary  of  the  Proposed  Rules 

1.  Propost;d  Approach 

2.  Applicability 

3.  Best  Demonstrated  Available  Technol- 
ogies (BOAT) 

4.  Waste  Analysis  Requirements 

5.  Nationwide  Variances  from  the  Effec- 
tive Dale 

6.  "Soft  Hammer"  Requirements 


PREAMBLE  OUTLINE— Coiilinued 

7.  "No  Migration"  Petition  Requirements 

8.  Comparative  Risk  Assessment 

9.  Modifications  to  the  Framework 

II.  Summary  of  Today's  Final  Rule 

A.  Applicability 

B.  Waste  Analysis  Requirements 

C.  Treatment  Standards  and  Effective 
Dates 

D.  "Soft  Hammer"  Requirements 

E.  Reinterpretation  of  RCRA  section 
3004(h)(4) 

F.  "No  Migration"   Petition   Requirenn^nls 

G.  Nonrulemaking  Procedures  for  Site-Spe- 
cific Variances  from  the  Treatment 
Standard 

III.  Detailed  Discussion  of  Today's  Final  Rule 
A.   Determination   of  Treatability   Groups 

and  Development  of  Treatment  Stand- 
ards 

1.  Waste  Treatability  Groups 

2.  Identification  of  BDAT 

3.  Compliance  with  Performance  Stand- 
ards 

4.  Applicability  of  Treatment  Standards 
to  Mixtures  and  Other  "Derived-From" 
Residues 

5.  Transfer  of  Treatment  Standards 

6.  "No  Land  Disposal"  as  the  Treatment 
Standard 

7.  Waste — Specific  Treatment  Standards 

a.  Revision  of  BDAT  Treatment  Stand- 
ard for  Methylene  Chloride  in 
Wastewaters  from  the  Pharmaceuti- 
cal Industry 

b.  F006— Wastewater  treatment 
sludges  from  electroplating  oper- 
ations except  from  the  following 
processes:  (1)  Sulfuric  acid  anodiz- 
ing of  aluminum;  (2)  tin  plating  on 
carbon  steel;  (3)  zinc  plating  (segie- 
gated  basis)  on  carbon  steel;  (4)  alu- 
minum or  zinc-aluminum  plating  on 
carbon  steel:  (5)  cleaning/stripping 
associated  with  tin,  zinc,  and  alumi- 
num plating  on  carbon  steel:  and  (R) 
chemical  etching  and  milling  of  alu- 
minum. 

c.  KOOl — Bottom  sediment  sludge  from 
the  treatment  of  wastcwaicrs  from 
wood  preserving  processes  that  use 
creosote  and/or  penlachlorophenol. 

d.  K015— Still  bottoms  fnun  the  di;til 
lation  of  benzyl  chloride. 

e.  K016 — Heavy  ends  or  distillation 
residues  from  the  production  of 
carbon  tetrachloride. 

K018 — Heavy  ends  from  the  fr,ic- 
tionation  column  in  ethyl  chloride 
production. 

k019 — Heavy  ends  from  the  distilla- 
tion of  ethylene  dichloride  in  eth- 
ylene dichloride  production. 

K020 — Heavy  emls  from  the  distilla- 
tion of  vinyl  chloride  in  vinyl 
chloride  production. 

K030 — Column  bottoms  or  heavy 
ends  from  the  combined  produc- 
tion of  trichloroethylene  and 
perchloroethylene. 
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PREAMBLE  OUTLINE — Continued 
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f.  K022— Distillation  bottom  tars  from 
the  production  of  phenol/acetone 
from  cumene. 

g.  K024 — Disiillation  bottom  tars  from 
the  production  of  phthalic  anhydride 
from  naphthalene. 

h.        K037 — Wastewater        treatment 
sludges  from  the  production  of  disul- 
foton. 
i.        K044 — Wastewater        treatment 
sludges  from  the  manufacturing  and 
processing  of  explosives. 
K045 — Spent  carbon  from  the  treat- 
ment   of    wastewater    containing 
explosives. 
K047 — Pink/red  water  from  TNT  op- 
erations. 
j.        K046 — Wastewater        treatment 
sludges  from  the  manufacturing,  for- 
mulation, and  loading  of  lead  based 
initiatmg  compounds, 
k.  K048  Dissolved  air  flotation  (DAF) 
float  from  the  petroleum  refining  in- 
dustry. 
K049 — Slop  oil  emulsion  solids  from 

the  petroleum  refining  industry. 
K050 — Heat        exchanger       bundle 
cleaning  sludge  from  the  petrole- 
um refining  industry. 
K051— API    separator    sludge    from 

the  petroleum  refining  industry. 
K052 — Tank  bottoms  (leaded)  from 
the  petroleum  refining  industry. 
1.  K061 — Emission  control  dust/sludge 
from  the  primary  production  of  steel 
in  electric  furnaces. 
m.  K0d2 — Spent  pickle  liquor  generat- 
ed by  steel  finishing  operations  of 
facilities  within  the  iron  and  steel 
industry   (SIC   Codes   331   and   332]. 
n.  K0tj9 — Emission  control  dust/shidge 

from  secondary  lead  smelting. 
o.  K071 — Brine  purification  muds  from 
the  mercury  cell  process  in  chlorine 
production,    where    separately    pre- 
purified  brine  is  not  used, 
p.      K073 — Chlorinated      hydrocarbon 
wa.'ste  from  the  purification  step  of 
the    diaphragm    cell    process    using 
graphite  anodes  in  chlorine  produc- 
tion, 
q.  K083 — Distillation  bottoms  from  an- 
iline production, 
r.  K086 — Solvent  washes  and  sludges, 
caustic    washes    and    sludges,     or 
water  washes  and  sludges  from  the 
cleaning  of  tubs  and  equipment  used 
in  the  formulation  of  ink  from  pig- 
ments, driers,  soaps,  and  stabilizers 
containing  chromium  and  lead. 


s.    K087 — Decanter    tank    tar    sludge 

from  coking  operations, 
t.    K0g9 — Untreated    wastewater    from 
the  production  of  2,4-dichlorophen- 
oxyacetic  acid  (2,4-D). 
u.  KlOl — Distillation  tar  residues  from 
the  distillation  of  aniline-based  com- 
pounds in  the  production  of  veteri- 
nary pharmaceuticals   from  arsenic 
or  organo-arsenic  compounds. 
K102 — Residue  from  the  use  of  acti- 
vated carbon  for  decolorization  in 
the  production  of  veterinary  phar- 
maceuticals     from      arsenic      or 
organo-arsenic  compounds, 
v.  K103 — Process  residues  from  aniline 
extraction    from    the    production    of 
aniline. 

K104 — Combined  wastewater 

streams  generated  from  nitroben- 
zene/aniline production, 
w.        K106 — Wastewater       treatment 
sludge  from  the  mercury  cell  process 
in  chlorine  production. 
X.        K0O4 — Wastewater        treatment 
sludge  from  the  production  of  zinc 
yellow  pigments. 

K008 — Oven  residue  from  the  pro- 
duction   of   chrome    oxide    green 
pigments. 
K021 — Aqueous  spent  antimony  cat- 
alyst waste  from  fluoromethanes 
production. 
K025 — Distillation  bottoms  from  the 
production  of  nitrobenzene  by  the 
nitration  of  benzene. 
K036 — Still    bottoms    from    toluene 
reclamation  distillation  in  the  pro- 
duction of  disulfoton. 
KOP.O — Ammonia    still    lime    sludge 

from  coking  operations. 
KlOO — Waste  leaching  solution  from 
acid  leaching  of  emission  control 
dust/sludge  from  secondary  lead 
smelting. 

8.  Appropriate  Technologies  for  Certain 
First  Third  Wastes  for  Which  EPA 
Has  Not  Promulgated  Treatment 
Standards 

9.  Burning  in  Industrial  Boilers  and  In- 
dustrial Furnaces  as  BOAT  for  Certain 
California  List  HOCs 

B.  Testing    and    Recordkeeping    Require- 
ments 

1.  Waste  Analysis 

2.  Notification  Requirements 

3.  Recordkeeping  Requirements  for  Gen- 
erators and  Treatment,  Storage,  and 
Disposal  Facilities 

C.  "Soft  Hammer"  Requirements 

1.  Applicability 

2.  Interpretation  of  Specific  Terms 


3.  Certification  Requirements 

a.  Certification     for     Tieated     "Soft 
Hammer"  Wastes 

b.  Certification  by  Owners  or  Opera- 
tors as  Well  as  Generators 

c.  Certification 

4.  Treatment  of  "Soft  Hjmmer"  Wastes 
in  Surface  Impoundments 

5.  Retrofitting  Variances 

6.  St.?rage  Prohibition 

D.  Disposal  of  Restricted  Wastes  Subject 
to   an   Extension  of  the  Effective  Date 

E.  Relationship  to  California  List  Prohibi- 
tions 

1.  "Soft  Hammer"  Wastes 

2.  W'astes  Granted  a  National  Variance 

F.  Petitions   to   Allow   Land   Disposal   of 
Piohibifed  Wastes 

G.  Approach  to  Comparative  Risk  Assess- 
ment 

H.  Dtjiermination  of  Alternative  Capacity 
and  Effective  Dates  for  First  Third 
Wastes,  F001-F005  Spent  Solvents.  Cali- 
fornia List  Halogcnated  Organic  Com- 
pounds, and  Contaminated  Soil  and 
Debris 
I.  RecyfJable  Materials  Used  in  a  Manner 

Constituting  Disposal 
J.  Reclamation  of  Indigenous  Waste 
K.  Nonrulemdking  Procedures  for  Site-Spe- 
Cific     Variances     from     the     Treatment 
Standard 
L.  Rationale  for  Immediate  Effective  Date 
IV.  Modificaiions  to  the  Land  Disposal  Re- 
strictions Framework 

A.  General  Waste  Analysis  (§§  264.13  and 
26,5.15) 

B.  Operating  Record  [|§  264.73  and  205.73) 

C.  Rcnjclabie  Materials  Used  in  a  Manner 
Constituting  Disposal  {|  266.20) 

D.  Purpose,  Scope,  and  Applicability 
(S  268  1) 

E.  Tre.Ttment  in  Surface  Impoundment  Ex- 
emption I  §  268.4) 

F.  Case-by-Case  Extensions  (§  268.5) 

G.  "No  Migration"  Petitions  (§  268.6) 
H.  Testing  and  Recordkeeping  (§  268.7) 

I.  Landfill  and  Surface  Impoundment  Re- 
strictions (§  263.8) 

).  Identification  of  Wastes  to  Be  Evaluated 
By  May  8,  1990  (§  268.12) 

K.  Determ.ination  as  to  the  Availability  of 
the  Two  Year  Nationwide  Variance  for 
Solvent  Wastes  Which  Conta.n  Less 
Than  1%  Total  F001-F005  Solvent  Con- 
stituents (§  268.30) 

L.  Waste  Specific  ProMbitions  (|§  268.30, 
268  31.  268.32,  and  268.33) 

M.  Treatment  Standards  (§§  268.40,  268.41, 
and  268.43) 

N.  Variance  From  the  Treatment  Standard 
(§  268.44) 
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PREAMBLE  OUTLir?-  Continued 

O  Storagp  Prohibition  (§  268.50) 
\'  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
Stales 

B.  Effect  on  State  Authorizulions 

C.  Stale  Implomentation 

VI.  Effects  cf  the  Land  Disposal  Restrictions 
Prnj^ram  c.n  Other  Environmental  Programs 

A.  Dischar^'es  Regulated  Undbr  the  Clean 
Water  Act 

B.  Discharges  Regulated  Under  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  (MI'KSA) 

C.  Air  tmi.ssions  Regulated  Under  the 
Clean  Air  Act 

\'n.  Regulatory  Analyses 
.*\.  Regulatory  Impact  Analysis 

1.  Purpose 

2.  Executive  Order  No.  12291 

3.  Basin  Approach/Regulatory  Alterna- 
tives 

4.  Methodology 

5.  Results 

B.  Rfgiilatory  Flexibility  Act 
C  Paperwork  Reduction  Act 

D.  Rf'vic?w  of  Supporring  Cocumciits 

\'!1!.   Imp!.  ;nenta!ion   of  the   Part   268  Land 

Disposal  R.!.s!ric!;ons  Projjram 
!X  Rfferenccs 
X.  List  nf  Subj.'cts  in  40  CFR  Parts  264,  265. 

26fi.  268,  and  2/1 


I.  Background 

.4.  Summery  of  the  liuzaidous  unci  Solid 
Waste  Amendments  of  1984  and  the 
Land  Disposal  Restrictions  Framework 

1.  Statutory  Requirements 

The  Haz.  rdous  and  So'id  Waste 
Amendments  (HSWA),  enacted  on 
Nevembti  8,  1984,  prchil.il  the  land 
disposal  of  hazardous  wastes. 
Specifically,  the  amendnienls  specify 
dates  wher.  particular  gioups  of 
hazardous  wastes  are  prohibited  from 
land  disposal  unless  "it  has  been 
derncnstrated  to  the  Administrator,  to  a 
reasonable  decree  of  ceiiainly.  that 
tlicre  will  be  no  migraiion  of  hazardous 
co.n^tituents  from  the  disposal  unit  or 
injection  zone  for  as  lo.r;?  as  the  wastes 
teniain  hairardo'is"  (RCRA  sections  3004 
(d)(1).  [e)(1).  (gi(,S),  42  U.S.C.  6924  ,J;il), 
(ejil).  (gl'''.')-  Co!)gress  est<iblishid  a 
separate  schedule  for  restricting  the 
disposal  by  underground  injection  of 
solvent-  and  dio.xin-containing 
hazardous  wastes,  wastes  refenod  to 
coI!:'ctivel\-  as  California  list  liazardous 
vv.is:  ,s  (RCR.A  section  3004(f)(2).  42 
U.S  C.  fi924;fl(2)).  and  soil  and  debris 
resilting  from  CERCLA  section  104  and 
lOtj  nsponse  actions  and  RCRA 
corrertive  actions  when  the  soil  and 
d.  bris  contains  listed  spent  solvent  and 
dioxin  hazardous  wastes. 

The  amendments  also  require  the 
A;;encv  to  set  "levels  or  methods  of 


treatment,  if  any,  which  substantially 
diminish  the  toxicity  of  the  waste  or 
substantially  reduce  the  likelihood  of 
migration  of  hazardous  constituents 
from  the  waste  so  that  short-term  and 
long  term  threats  to  human  health  and 
the  environment  are  minimized  '  (RCRA 
section  3004(ni](l).  42  U.S.C.  G924;ni)(l]). 
Wastes  that  meet  treatment  standards 
established  by  EPA  are  not  prohibited 
and  may  be  land  disposed.  (The  Agency 
can  also  grant  a  variance  from  a 
treatment  standard  by  establishing  a 
new  treatability  group  and 
corresponding  treatment  standard  for  a 
specific  waste  following  a  successful 
petition  dr:"ci  /^tration)  Jn  addition,  a 
hazardous  kv.i;  ic  that  does  not  meet  the 
treatment  standard  may  be  land 
disposed  provided  the  "no  migration" 
demonstration  specified  in  sections  3004 
(d)(1).  (e)(1)  and  (g)(5)  is  made. 

For  the  purposes  of  the  restrictions, 
HSV^A  definns  land  disposal  "to 
include,  but  not  be  limited  to,  any 
place!!ient  of  *   *   *  hazardous  waste  in 
a  landfill,  surface  impoundment,  waste 
pile,  injection  we!!,  land  treatment 
facility,  salt  dome  formation,  salt  bed 
formation,  or  underground  mine  or 
cave"  (RCR.A,  section  3004(k),  42  U.S.C. 
fi924(k)). 

Although  liSVVA  deimes  land 
disposal  to  include  injection  wells, 
disposal  of  solvents,  dioxins,  and 
California  list  v/astes  in  injection  wells 
is  covered  on  a  separate  schedule.  The 
disposal  of  such  wastes  in  deep  wells 
is  subject  to  the  land  disposal 
restrictions  by  August  3, 1988. 

The  land  disposal  restrictions  are 
effective  when  promu!;;ated  unless  the 
Administrator  giants  a  national 
variance  from  the  statutory  date  and 
establishes  a  different  date  (".ct  \n 
excc'id  two  years  beyond  the  statutory 
deadline)  based  on  "the  ediliest  date  on 
which  adequate  alternative  treatment, 
recovery,  or  disposal  capacity  which 
protects  human  health  and  the 
environment  will  be  available"  (RCRA 
section  3004(h)(21,  42  U.S.C.  e924fhi(?i). 
The  Administrator  may  also  giant  a 
case-by-case  extension  of  the  statutory 
deadline  for  up  to  one  year,  renewable 
once  for  up  to  one  additional  year,  when 
an  applicant  "demonstrates  that  there  is 
a  binding  contractual  commitment  to 
construct  or  otherwise  provide  such 
alternative  capacity  but  due  to 
circumstances  beyond  tiie  control  cf 
such  applicant  such  alternative  capacity 
cannot  reasonably  be  made  available  by 
suc:h  effective  ci.jte"  (RCRA  section 
3004(h)(3),  42  U.S.C.  G924(hl(3j).  A  casc- 
by-case  extension  can  be  granted 
whether  or  not  a  national  capacity 
variance  has  been  granted. 


The  statute  also  allows  treatment  of 
hazardous  wastes  in  surface 
impoundments  that  meet  certain 
minimum  technological  requirement.s  (or 
certain  exceptions  thc-eto).  Treatrr.cr^i 
in  surface  impoundments  it  permii&ibl'! 
provided  the  treatment  residues  that  do 
not  meet  the  treatment  stnndcid(3),  or 
applicable  statutory  prohibition  levels 
where  no  treatment  standards  have 
been  established,  are  "removed  for 
subsequent  management  within  one 
year  of  the  entry  of  the  waste  into  the 
surface  impoundment"  (RCRA  section 
30051J)(111(B),  42  U.S.C  By25i))(11)(Bj]. 

In  addition  to  prohibiting^  the  h^r^d 
disposal  of  hazardous  wastcc  «',' .i'U7re;J3 
also  prohibited  the  storaee  of  (ny  waste 
which  is  prohibited  from  land  l  i-posal 
unless  "such  storage  is  solelj  lur  the 
purpose  of  the  accumulation  of  such 
quantities  of  hazardous  waste  as  are 
necessary  to  facilitate  proper  recovery, 
treatment  or  disposal"  (RCRA  section 
30C4(j),  42  U.S.C.  6L'24(jl). 

2.  Solvents  and  Dioxins 

Effective  Ncvember  8. 1900,  HSWA 
prohibited  lend  disposal  (except  by 
underground  injection  into  deep  wells) 
cf  dioxin-conlaining  hazardous  vv.istes 
numbered  F020.  F021,  F022,  and  Fn23  ' 
and  solvent-containing  hHZ.irdous 
wastes  numbered  FOOT.  F0()2,  F003.  Fri04, 
and  F005  listed  in  40  CFR  261.31  (RCRA 
sections  3004  (eKi),  (e)(2),  42  U.S.C.  6)24 
(e)(1),  (e)(2)).  Effective  August  8, 1<J38. 
the  disposal  of  tliese  wastes  into  de^'p 
injection  wells  is  prohibited  (RCRA 
section  3004  (f)(2),  (f)(3),  42  U.S.C.  6924 
(f)(2),  (f)(3)).  During  the  period  ending 
November  8,  1988.  this  prohibition  do'^s 
not  apply  to  disposal  of  solvent  and 
dioxin  contaminated  soil  or  debris 
resulting  from  a  response  action  taken 
under  section  104  or  106  of  the 
Cor^prehensive  Environrr'ental 
Response.  Compensation,  and  Liability 
A'  I  of  1980  (CERCLA)  or  a  corrective 
actHin  taken  under  Subl'tle  C  of  RCR.\ 
(RCRA  section  3004(e)(3).  42  U.S.C.  6^524 
(e)(3)). 

On  November  7,  1936.  FF.'\ 
promulg.'itcd  a  final  rule  (■"!  FR  40,572) 
implementing  RCRA  section  3004(e). 
This  rule  not  only  established  the 
general  framework  for  the  land  dispos.il 
resirictions  program,  but  also 
established  treatment  standards  for  tlie 
FOOl-FOOf)  solvent  v^-asies  and  F020- 
F023  and  F026-F023  dioxin-containing 
wastes.  For  a  mo.'-e  detailed  summary  of 


'  Thr:  liriril  dioxin  rulemaking  (.50  l'"R  1978.  January 
11. 1H8.';)  contains  Itiree  waste  codes.  FU2B.  KU27. 
and  Fn28.  not  specified  in  (he  statute.  The  additional 
waste  codes  are  a  result  of  reQ'"j!anizations  and  do 
not  represent  a  substantive  departure  from  the 
waste  codes  enumrialed  in  section  3004(e)(1). 
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the  lami  disposal  restrictionr. 
framework,  including  (hose  regulations 
I^roavjlsaled  in  the  Ncvcmbnr  7, 1960 
final  rule,  refer  to  the  April  8, 1988 
proposal  (53  FR  11742). 

3.  California  List  Wastes 

Effective  July  8. 1987,  the  statute 
prohibited  further  land  disposal  [except 
by  deep  well  injection)  of  the  followina 
wastes  listed  or  identified  under  scchcn 
31)01  of  RCRA. 

(A)  Liquid  haz.irdnus  wastes.  ini:luJing  free 
liquitis  iissoci.jted  with  any  solid  or  s'udge, 
containing  free  cvbnides  at  cnncentrations 
greater  than  or  equal  to  1,000  ing/1. 

(B)  Liquid  hazardous  wastes,  including  free 
liquids  associated  with  any  solid  or  sludge, 
containing  the  following  nielnls  (or  elsments) 
or  compounds  of  these  metals  (or  elenionts) 
at  conceriirulions  greater  than  or  equal  to 
th;i.<:e  specified  below: 

(i)  arsenic  and/or  compounds  (as  As)  50<) 
nig,/l; 

(ii)  cadmium  and/or  compounds  (as  Cd) 
100  mg/1; 

(ill)  chromium  (VI  and/or  compounds  (as 
Cr  VIJ)  5O0  mg/1; 

(iv)  lead  and/or  compounds  (as  Pb)  500 
mg/1; 

(v)  mercury  and/or  compounds  (as  Hg)  20 
mu/l; 

(vi)  nickel  and/or  compountis  (as  Ni)  134 
mg/l: 

(vii)  selenium  and/or  compounds  (as  Se) 
100  mg/1;  and 

(viii)  thallium  and/or  compounds  (as  Tl) 
i;iO  mg/1. 

(C)  Liquid  hazardous  waste  having  a  pH 
less  than  or  equal  to  two  (2.0). 

(D)  Liquid  hazardous  wastes  containing 
polychlorinated  biphenyls  (PCBs)  at 
concentrations  greater  than  or  equal  to  50 
ppm. 

(E)  Hazardous  wastes  containing 
halogenated  organic  compounds  (tlOCs)  in 
total  concentration  greater  than  or  equal  to 
1,000  mg/kg. 

(RCRA  sections  3004  (d)(ll,  (d)(2),  42 
U.S.C.  6924  (d)(1),  (d)(2)).  Effective 
August  8, 1988,  the  underground 
injection  into  deep  wells  of  these  wastes 
is  prohibited  (RCRA  section  3004  (f)(2), 
(f)(3),  42  U.S.C.  6924  (0(2).  (f)(3)).  During 
the  period  ending  November  8, 1988, 
there  is  no  prohibition  on  the  land 
disposal  of  California  list  wastes  that 
are  contaminated  soil  or  debris  resulting 
from  a  response  action  taken  under 
section  104  or  106  of  CERCLA  or  a 
corrective  action  taken  under  Subtitle  C 
of  RCRA  (RCRA  section  3004(e)(3).  42 
U.S.C.  6924(e)(3)). 

On  July  8, 1987,  EPA  promuig-jted  a 
fin:^!  rule  (.52  FR  25760)  implementing 
RCRA  section  3004(d).  This  rule 
esl^bli.shed  treatment  standards  for 
California  list  wastes  containing  PCBs 
and  certain  HOCs,  and  codified  the 
statutory  prohibition  on  liquid  corrosive 
wastes.  The  statutory  prohibition  is  in 
effect  for  the  California  list  wastes 


containing  free  cyanides,  metais,  and 
the  California  list  dilute  HOC 
waslevv'aters.  For  a  more  detailed 
summary  of  the  land  disposal 
restrictions  framework,  including  the 
regulations  and  modifications 
promulgated  in  the  July  8, 1937  rule,  refer 
to  the  April  8, 1988  prooosal  (53  FR 
11742). 

4.  Scheduled  Wastes 

The  amendments  required  the  Agency 
to  prepare  a  schedule  by  November  8, 
1936  for  restricting  the  land  disposal  of 
all  hazardous  wastes  listed  or  identified 
as  of  November  8, 1984  m  40  CFR  Part 
261,  excluding  solvent-  and  dioxin- 
c&niaining  wa  jies  and  California  list 
wastes  covered  under  the  schedule  set 
by  Congress.  The  schedule,  based  on  a 
ranking  of  the  listed  wastes  that 
considers  their  intrinsic  hazard  and  their 
volume,  is  to  ensure  that  prohibitions 
and  treatment  standards  are 
promulgated  first  for  high  volume 
hazardous  wastes  with  high  intrinsic 
hazard  before  standards  are  set  for  low 
volume  wastes  with  low  intrinsic 
hazard.  The  statute  further  requires  that 
these  determinations  be  made  by  the 
following  deadlines: 

(A)  At  least  one-third  of  all  listed 
hazardous  wastes  by  August  8. 1988. 

(B)  At  least  two-thirds  of  all  listed 
hazardous  wastes  by  June  8, 1989. 

(C)  All  remaining  listed  hazard;jus  wastes 
and  all  hazardous  wastes  identified  as  of 
November  8, 1984,  by  one  or  more  of  the 
characteristics  defined  in  40  CP'R  P;irt  261  by 
May  8,  1990. 

If  EPA  fails  to  set  a  treatment 
standard  by  the  statutory  deadline  for 
any  hazardous  waste  in  the  first  third  or 
second  third  of  the  schedule,  the  waste 
may  be  disposed  in  a  landfill  or  surface 
impoundment  provided  "such  facility"  is 
in  compliance  with  the  minimum 
technological  requirements  specified  in 
RCRA  section  3004(o)  (RCRA  scciion 
3004(g)(6)).  [Note.— In  today's  final  rule, 
EPA  is  interpreting  the  term  "such 
facility"  in  3004(g)(6)  to  refer  to  the 
individual  surface  impoundment  or 
landfill  unit].  In  addition,  prior  to 
disposal,  the  generator  must  certify  to 
the  Administrator  that  he  has 
investigated  the  availability  of  treatment 
capacity  and  has  determined  that 
disposal  in  such  landfill  or  surfar.e 
impoundment  is  the  only  practical 
alternative  to  treatment  currently 
available  to  the  generator.  This 
restriction  on  the  use  of  landfills  and 
surface  im.poundments  applies  until  EPA 
sets  a  treatment  standard  for  the  waste 
or  until  May  8, 1990.  whichever  is 
sooner.  Other  forms  of  land  disposal  are 
not  similarly  restricted  and  may 
continue  to  be  used  for  disposal  of 


untreated  wastes  until  EPA  promulgates 
a  treatment  standard  or  until  May  8, 
1990,  whichever  is  sooner.  If  the  Agency 
fails  to  set  a  treatment  standard  for  any 
scheduled  hazardous  waste  by  M:jy  8, 
1990,  the  waste  is  automatically 
prohibited  from  all  forms  of  lanJ 
disposal  after  that  time  unless  the  waste 
is  the  subject  of  a  successful  "no 
migration"  demonstration  (RCP  A 
section  3004(g)(5).  42  U.S.C.  532rs)!51). 
(Also,  the  May  8. 1990  effective  date 
may  be  extended  under  RCRA  secficin 
3004(h)|2)  for  certain  Second  Third  and 
Third  Third  wastes,  and  until  August  8, 
1990  for  certain  First  Third  wastes.)  In  a 
May  28, 1986  final  rule  (51  FR  1  •:';'^}, 
EPA  published  the  schedule  for  Let'ing 
treatment  standards  for  the  lisiod  and 
identified  hazardous  wastes.  All  wastes 
that  are  identified  as  hazardous  by 
characteristic  are  scheduled  in  the  Third 
Third,  as  required  by  RCRA.  This 
schedule  is  incorporated  in  40  CFR 
268.10,  268.11.  and  288.12. 

Today's  final  rule  promulgates  the 
conditions  under  which  wastes  included 
in  the  first  one  third  of  the  schedule  of 
reslrictpd  hazardous  wastes  listed  in  40 
CFR  268.10  (First  Third)  may  continue  to 
be  land  disposed.  This  rule  finalizes  the 
April  8,  1988  (53  FR  17578)  and  May  17, 
1938  (53  FR  15000)  proposed 
rulemakings. 

5.  Newly  Identified  and  Listed  Wastes 

RCRA  requires  the  Agency  to  make  a 
land  disposal  prohibition  determination 
for  anv  hazardous  waste  that  is  newly 
identified  or  listed  in  40  CFR  Part  26l' 
after  November  8, 1984  within  six 
months  of  the  date  of  identification  or 
listing  (RCRA  section  3004(g)(4),  42 
U.S.C.  6924(g)(4)).  However,  the  statute 
does  not  provide  for  an  automatic 
prohibition  of  the  land  disposal  of  such 
wastes  if  EPA  fails  to  meet  this 
deadline. 

B.  Summary  of  the  Proposed  Rules 

1.  Proposed  Approach 

In  the  interest  of  allowing  the 
regulated  community  the  most  time 
possible  for  notice  and  comment  on  the 
Agency's  approach  to  implementing 
RCRA  section  3004fg).  EP.A  believed  it 
was  prudent  to  propose  today's  rule  in 
two  separate  notices.  The  first  proposal, 
April  8, 1988  (53  FR  11742),  proposed 
treatm.ent  standards  and  effecti\e  dat.as 
for  24  listed  hazardous  wastes.  This 
proposal  also  presented  and  solicited 
com.ment  on  the  Agency's  approach  to 
implementing  the  "soft  hammer" 
piovisions  pursuant  to  RCRA  section 
3004(g)(6),  which  are  applicable  to  First 
Third  wastes  for  which  EPA  has  not  set 
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treatment  standards  or  effective  dates.  If 
EPA  fails  to  set  treatment  standards  for 
any  Second  Third  wastes  by  June  8, 
1989,  the  'soft  hammer"  provisions  will 
also  be  applicable.  Amendments  to  the 
"no  migration"  petition  process  and  to 
certain  of  the  framawork  regulations, 
were  also  proposed  nithe  April  8  notice. 
The  second  proposal  May  17, 1988  (53 
FR  17578),  proposed  treatment  standards 
and  effective  dates  for  17  additional 
listed  hazardous  wastes.  Also  presented 
in  the  second  proposal  were  new 
capacity  determinations  based  on  the 

1987  National  Survey  of  Hazardous 
Waste  Treatment,  Storage,  Disposal  and 
Recycling  Facilities.  These  new  capacity 
determinations  revised  the  effective 
dates  proposed  in  the  April  8, 1988 
proposal  for  several  waste  codes,  and 
also  proposed  to  rescind  certain 
national  variances  granted  in  previous 
rulemakings  (November  7. 1986,  51  FR 
4C572;  July  8, 1987,  52  FR  25760). 

Today's  rulemaking  finalizes  both  the 
April  8  and  May  17  proposals.  The  land 
disposal  restrictions  effective  dates  for 
First  Third  wastes  which  are  disposed  in 
deep  injection  wells  are  not  addressed 
in  this  final  rule,  but  rather,  are  being 
addressed  in  a  separate  rulemaking. 

2.  Applicability 

In  both  the  April  8, 1988  and  May  17. 

1988  proposals,  EPA  clarified  the 
applicability  of  treatment  standards  to 
wastes  derived  from  the  treatment, 
storage  or  disposal  of  listed  wastes  and 
to  mixtures  of  prohibited  hazardous 
wastes  or  nonwaste  matrices  (such  as 
soil).  The  Agency  emphasized  the 
following  two  points: 

1.  All  of  the  residues  resulting  from 
treatment  of  the  original  listed  wastes 
are  likewise  considered  to  be  the  listed 
waste  by  virtue  of  the  derived-from  rule 
contained  in  40  CFR  261.3(c)(2). 
Consequently,  all  of  the  residues 
generated  in  the  course  of  treatment 
would  be  prohibited  from  land  disposal 
unless  they  satisfy  the  applicable 
treatment  standard  or  meet  one  of  the 
exceptions  to  the  prohibition. 

2.  In  general,  treatment  standards 
contain  concentration  levels  for 
wastewaters  and  concentration  levels 
for  nonwastewaters  (i.e.,  wastewaters 
and  nonwastewaters  are  identified  as 
separate  treatability  groups).  These 
treatment  standards  apply  to  residuals 
resulting  from  treatment  of  the  original 
prohibited  waste.  Thus,  all  solids 
resulting  from  treatment  of  a  prohibited 
waste  would  have  to  meet  the  treatment 
standard  for  nonwastewaters.  Likewise, 
wastewaters  resulting  from  treatment 
(e.g.,  scrubber  waters  from  incineration) 
would  have  to  meet  the  wastewater 
treatment  standards.  EPA  wishes  to 


make  clear  that  this  approach  is  not 
meant  to  allow  partial  treatment  only  to 
change  the  applicable  treatment 
standard. 

In  addition,  the  Agency  clarified  the 
applicability  of  the  treatment  standards 
to  residues  resulting  from  types  of 
management  other  than  treatment. 
Examples  are  contaminated  soil  or 
leachate  derived  from  managing  the 
waste.  In  these  cases,  the  mixture  is 
deemed  to  be  the  listed  waste,  either 
because  of  the  derived-from  rule,  the 
mixture  rule  (40  CFR  261.3(a)(2)(iv)),  or 
because  the  listed  waste  is  contained  in 
the  matrix  (see  e.g.,  40  CFR  261.3(d)(2), 
40  CFR  261.33(d),  RCRA  section 
3004(e)(3)).  Thus,  the  prohibition  for  the 
particular  listed  waste  applies  to  this 
type  of  waste. 

3.  Best  Demonstrated  Available 
Technologies  (BDAT) 

In  the  April  8  and  May  17  proposals, 
the  Agency  defined  the  waste 
treatability  groups  by  waste  codes 
(generally  separating  the  waste  codes 
into  "wastewater"  and 
"nonwastewater"  treatability  groups) 
and  identified  the  Best  Demonstrated 
Available  Technologies  (BDAT)  for  each 
treatability  group.  Treatment  standards 
applicable  to  the  specific  waste  codes 
(and  treatability  groups)  are  based  on 
the  treatment  performance  levels 
achievable  by  the  corresponding  BDAT 
identified  for  each  treatability  group. 
Although  treatment  standards  are 
generally  expressed  as  concentration 
levels  that  represent  the  performance  of 
BDAT,  EPA  wishes  to  clarify  that  any 
technology  not  otherwise  prohibited 
(i.e.,  impermissible  dilution)  may  be 
used  to  meet  the  applicable  treatment 
standards.  Specifically,  compliance  with 
the  land  disposal  restrictions  treatment 
standards  is  achieved  by  meeting  the 
numerical  performance  standards 
established  for  each  constituent.  The 
specific  technology  (BDAT)  upon  which 
the  standards  are  based  does  not  need 
to  be  used  (except  when  technologies 
are  set  as  the  standards,  e.g. 
halogenated  organic  compounds 
(HOCs)). 

In  the  April  8, 1988  Federal  Register 
notice  (53  FR  11742),  incineration  was 
proposed  as  BDAT  for  waste  codes 
K015,  K016,  K018,  K019,  K020.  K024. 
K030,  K037.  and  K048-K052  (and  the 
proposed  treatment  standards 
consequently  were  based  upon  the 
performance  of  that  technology). 
Chromium  reduction,  followed  by 
chemical  precipitation  and  vacuum 
filtration  was  proposed  as  BDAT  for 
K062.  Solvent  extraction  followed  by 
incineration  of  the  extract  and  by  steam 
stripping  and  activated  carbon 


adsorption  for  the  wastewater  stream 
was  proposed  as  BDAT  for  K103  and 
K104.  High  temperature  metals  recovery 
was  proposed  as  BDAT  for  K061.  For 
K071,  acid  leaching  and  chemical 
oxidation  was  proposed  as  BDAT  for 
nonwastewaters,  and  sulfide 
precipitation  and  filtration  was 
proposed  as  BDAT  for  wastewaters. 
Total  recycle  was  proposed  as  BDAT  for 
K069  wastes.  EPA  determined  that  the 
wastes  K004,  K008,  K036,  K073,  and 
KlOO  are  no  longer  being  generated  and 
disposed,  and  therefore,  did  not  identify 
BDAT  for  these  wastes. 

In  the  May  17, 1988  proposal  (53  FR 
17578),  stabilization  was  proposed  as 
BDAT  for  waste  codes  F006  and  K046. 
For  waste  codes  KOOl  and  K086  (solvent 
washes  and  sludges  subcategory),  BDAT 
was  proposed  as  incineration  followed 
by  stabilization  of  nonwastewater 
residuals  and  chromium  reduction 
followed  by  chemical  precipitation  for 
wastewater  residuals.  The  proposed 
BDAT  for  nonwastewater  forms  of  K022 
was  proposed  as  fuel  substitution 
followed  by  metals  stabilization  and 
metals  precipitation  of  scrubber  water. 
Fuel  substitution  or  incineration  was  the 
proposed  BDAT  for  K083.  EPA  proposed 
rotary  kiln  incineration  as  BDAT  for 
K087  and  solicited  information  to 
support  a  conclusion  that  total  recycling 
could  be  accomplished  for  some  K087 
subcategories.  BDAT  for  K099  was 
proposed  as  chemical  oxidation  with 
chlorine.  Incineration  followed  by 
stabilization  of  ash  residues  to 
immobilize  the  metals  was  the  proposed 
BDAT  for  both  KlOl  and  K102.  BDAT 
was  proposed  as  thermal  recovery  for 
K106  nonwastewaters  and  sulfide 
precipitation  followed  by  filtration  for 
K106  wastewaters.  The  Agency 
determined  that  waste  codes  K021, 
K025,  and  K060,  were  no  longer 
generated,  and  thus  "No  Land  Disposal" 
was  the  proposed  BDAT  treatment 
standard.  Waste  codes  K044,  K045,  and 
K047  also  had  "No  Land  Disposal"  as 
the  proposed  treatment  standard 
because  open  burning/open  detonation 
was  identified  as  treatment  for  these 
reactive  wastes.  Because  open  burning 
and  open  detonation  are  not  considered 
to  be  land  disposal  provided  that  no 
reactive  constituents  remain  after 
detonation  (see  51  FR  40580),  there 
would  be  no  land  disposal  of  a 
hazardous  waste  (see  40  CFR 
261.3(a)(2)(iii)). 

EPA  also  proposed  to  revise  the 
treatment  standard  for  methylene 
chloride  in  F001-F005  wastewaters  from 
the  pharmaceutical  industry  to  be  based 
on  the  performance  of  steam  stripping. 
Furthermore,  in  the  May  17, 1988 
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proposal,  EPA  solicited  additional 
comment  on  an  approach  that  would 
amend  the  §  268.42(c)(2)  treatment 
standards  to  allow  burning  of  California 
list  HOCs  in  industrial  boilers  and 
furnaces  (as  well  as  incinerators)  in 
accordance  with  applicable  regulatory 
requirements. 

4.  Waste  Analysis  Requirements 

In  the  April  8, 1988  proposal,  EPA 
presented  its  approach  to  waste 
analysis  (see  53  FR  11764).  Since 
treatment  standards  represent  the 
performance  level  of  BOAT  applied  to  a 
particular  waste,  the  Agency's  approach 
was  to  require  waste  analysis  that  best 
measures  what  the  BDAT  treatment 
technology  is  intended  to  accomplish 
(even  though  use  of  the  identified  BDAT 
is  not  required).  For  example,  if 
incineration  (a  destruction  technology) 
is  identified  as  BDAT,  then  the 
treatment  standards  are  expressed  as 
total  constituent  concentration  levels 
(i.e.,  waste  analysis  is  a  total 
composition  analysis,  rather  than  an 
extract  analysis)  to  evaluate  whether 
destruction  occurs  optimally.  Similarly, 
if  stabilization  (an  immobilization 
technology)  is  identified  as  BDAT,  then 
the  treatment  standards  are  expressed 
as  constituent  concentration  levels  in  a 
Toxicity  Characteristic  Leaching 
Procedure  (TCLP)  (see  40  CFR  Part  268 
Appendix  I)  extract  to  reflect  whether 
immobilization  has  been  optimized. 

The  Agency  also  clarified  that  in 
cases  where  a  combination  of  both  a 
destruction  or  removal  technology  and  a 
stabilization  or  fixation  technology  is 
identified  as  BDAT,  then  both  analyses 
must  be  employed  to  monitor 
compliance  with  the  treatment 
standards.  In  such  cases,  neither  test 
alone  is  designed  to  ensure  that  the 
technology-based  treatment  standards 
(which  would  be  expressed  as  both  total 
composition  and  TCLP  extract 
concentration  levels)  have  been  met. 

5.  Nationwide  Variance  from  the 
Effective  Date 

Due  to  the  lack  of  sufficient 
alternative  protective  treatment  or 
recovery  capacity  to  treat  certain  of  the 
wastes  to  the  applicable  treatment 
standards,  a  national  capacity  variance 
was  proposed  for  several  of  the  waste 
codes  addressed  in  the  April  8  and  May 
17  proposals.  This  determination  was 
based  on  a  comparison  of  the  volumes 
of  wastes  requiring  treatment  to  the 
amount  of  treatment  capacity  available 
for  such  treatment.  Although  EPA 
usually  does  not  require  that  BDAT 
technologies  be  used  to  meet  the 
applicable  treatment  standards  (unless 
the  technology  is  specified  as  the 


treatment  standard  for  the  waste  in 
§  268.42),  capacity  figures  are  derived 
based  on  technologies  identified  as 
BDAT,  to  ensure  that  adequate 
treatment  is  available  to  meet  the 
treatment  standards. 

In  the  April  8  notice,  EPA  proposed  a 
two-year  national  variance  from  the 
effective  date  for  K016,  K018,  K019, 
K020,  K024,  K030,  K037,  K048-K052, 
KOOl,  K071,  K103  and  K104.  However, 
the  Agency  also  noted  that  new  capacity 
determinations  would  be  presented  (and 
thus,  these  proposed  variances  would  be 
revisited)  in  a  supplemental  proposal 
(i.e.,  the  May  17  proposal). 

In  the  May  17  notice,  EPA  proposed  a 
two-year  national  variance  from  the 
effective  date  for  one  additional  waste 
code,  K106,  and  for  certain 
contaminated  soils  (First  Third)  that 
require  solids  incineration  capacity. 
Also,  the  Agency  revised  the  April  8 
proposal,  and  proposed  not  to  grant  a 
variance  for  K016,  K018,  K019,  K020, 
K024,  K030,  K037,  K103,  and  K104. 
Therefore,  the  First  Third  wastes  for 
which  a  two-year  national  variance 
from  the  effective  date  was  proposed 
are  K048.  K049,  K050,  K051.  K052,  K061. 
K071  and  K106.  In  addition,  the  May  17 
notice  proposed  a  two-year  capacity 
variance  for  certain  contaminated  soils 
that  require  sohds  incineration  capacity. 
The  variance  was  proposed  for  soils 
contaminated  with  First  Third  wastes, 
and  soils  from  RCRA  and  CERCLA 
response  actions  contaminated  with 
solvents,  dioxins  and  California  list 
wastes. 

Additionally,  the  May  17  proposal 
revisited  certain  national  variances 
granted  by  previous  rulemakings  (i.e., 
November  7, 1986,  51  FR  40572:  and  July 
8, 1987,  52  FR  25760).  In  light  of  new 
capacity  data  indicating  that  sufficient 
liquid  incineration  capacity  exists  to 
incinerate  or  thermally  combust  certain 
wastes,  ElPA  proposed  to  rescind  the 
variances  granted  for  the  following 
wastes: 

(a)  Spent  solvent  wastes  identified  as 
EPA  Hazardous  Waste  Nos.  F001-F005 
generated  by  small  quantity  generators 
producing  from  100-1.000  kilograms  of 
hazardous  waste  per  month; 

(b)  Solvent  waste  generated  from 
section  104  or  106  response  actions 
under  CERCLA  or  any  RCRA  corrective 
action,  except  where  the  waste  is 
contaminated  soil  or  debris;  and 

(c)  Hazardous  wastes  containing 
HOCs  in  concentrations  greater  than  or 
equal  to  1,000  mg/1,  except  for  California 
list  HOC  contaminated  soils. 

6.  "Soft  Hammer"  Requirements 

In  the  April  8  proposal,  the  Agency 
presented  its  approach  to  implementing 


RCRA  section  3004(g)(6).  the  so-called 
"soft  hammer"  provision.  This  "soft 
hammer"  provision  applies  to  First  Third 
(and  Second  Third)  wastes  for  which 
EPA  fails  to  set  treatment  standards  and 
effective  dates  by  the  statutory 
deadlines  (for  First  Third  wastes,  this 
deadline  is  August  8, 1988),  and  applies 
until  May  8, 1990  or  until  EPA 
promulgates  treatment  standards, 
whichever  is  sooner. 

EPA  interpreted  the  statutory 
provision  to  apply  only  to  such  First 
Third  wastes  when  they  are  disposed  in 
landfill  and  surface  impoundment  units, 
and  further  interpreted  the  statutory 
language  to  require  that  such  disposal 
units  must  meet  the  minimum 
technological  requirements  of  RCRA 
section  3004(o)  (double  liner,  leachate 
collection  system,  and  ground  water 
monitoring,  or  equivalent  performance 
as  provided  in  RCRA  section  30O4(o)(2)). 
The  Agency's  approach  to  the  "soft 
hammer"  provisions  required  that  the 
generator  (or  owner  or  operator)  certify 
that  there  is  no  treatment  practically 
available  that  meaningfully  reduces 
toxicity  or  mobility  of  the  waste  and 
that,  therefore,  disposal  of  these  wastes 
in  a  landfill  or  surface  impoundment 
unit  that  meets  the  minimum 
technological  requirements  of  section 
3004(o)  is  the  only  practical  alternative. 
This  certification  would  also  apply  to 
those  "soft  hammer"  wastes  for  which 
treatment  was  practically  available  and 
which  have  been  treated  to  reduce 
toxicity  or  mobihty  and  for  which  no 
further  treatment  is  practically 
available;  thus,  disposal  of  the  treatment 
residuals  in  a  landfill  or  surface 
impoundment  unit  that  meets  the 
minimum  technological  requirements  is 
the  only  alternative. 

7.  "No  Migration"  Petition  Requirements 

The  April  8  proposal  also  included 
amendments  to  40  CFR  263.6,  the  "no 
migration"  petition  process.  The  Agency 
did  not  present  its  interpretation  of  the 
statutory  "no  migration  '  language  of 
RCRA  section  3004  (d),  (e).  and  (g)  for 
surface  disposal  units;  this 
interpretation  will  be  presented  in  a 
separate  rulemaking.  The  amend.nicnts 
presented  in  the  April  8  notice  did, 
however,  propose  additional 
requirements  relating  to: 

(a)  Documenting  compliance  with 
other  applicable  laws; 

(b)  Submitting  monitoring  plans; 

(c)  Procedures  to  be  followed  if  there 
are  changes  in  operating  conditions  after 
an  exemption  is  granted;  and 

(d)  Procedures  to  follow  upon 
detection  of  hazardous  constituent 
migration. 
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8.  Comparative  Risk  Assessment 

In  both  the  April  8  and  May  17 
proposals,  EPA  presented  a  change  in  its 
approach  to  using  comparative  risk 
assessment  as  a  decision  tool  in  the 
determination  of  "available"  treatment 
technologies.  In  the  development  of 
regulations  restricting  the  land  disposal 
of  certain  spent  solvent  and  dioxin- 
containing  wastes  (November  7, 1986 
final  rule]  and  California  list  wastes 
(July  8, 1987  final  rule),  comparative  risk 
assessments  were  conducted  to  ensure 
that  technologies  which  presented 
greater  risk  than  land  disposal  of 
untreated  wastes  were  not  considered  in 
identifying  BDAT.  These  analyses  did 
not  affect  the  determinations  of  whether 
a  treatment  was  considered  "available". 

Upon  fiulher  consideration  of  the 
existing  comparative  risk  analysis,  EPA 
decided  not  to  utilize  this  assessment  to 
determine  "available"  technologies  in 
the  First  Third  proposals.  EPA  did, 
however,  present  the  possibility  of 
conducting  risk  analyses  in  the  future  to 
distinguish  between  the  overall  degree 
of  risk  posed  by  alternative  treatment 
technologies  and  to  make 
determinations  concerning  the  "best" 
technology  based  on  net  risk  posed  by 
the  alternative  technologies. 

9.  Modifications  to  the  Framework 

In  both  the  April  8  and  May  17 
notices,  the  Agency  proposed  several 
modifications  to  the  existing  framework 
for  the  land  disposal  restrictions  found 
in  40  CFR  Part  268.  EPA's 
implementation  of  the  "soft  hammer" 
provision,  which  restricts  the  disposal  in 
landfills  and  siuface  impoundments  of 
First  Third  wastes  for  which  EPA  has 
not  set  a  treatment  standard,  was 
proposed  in  40  CFR  268.8.  Additional 
regulatory  amendments  were  proposed 
to  account  for  the  First  Third  wastes, 
and  especially,  "soft  hammer"  wastes. 

EPA  also  proposed  to  amend  the 
recordkeeping  requirements  of  i  268.7. 
The  amendments  would  require  storage 
facilities  to  be  brought  into  the 
recordkeeping  system,  and  also  require 
generators  to  keep  copies  of  the  notices, 
certifications,  and  waste  analyses  that 
are  associated  with  each  shipment  of 
restricted  wastes.  These  changes  help  to 
ensure  that  a  restricted  waste  can  be 
tracked  from  the  point  of  generation  to 
its  ultimate  destination.  Additionally, 
the  Agency  proposed  to  set  a  five-year 
limitation  on  the  time  period  that  such 
records  are  required  to  be  retained  by 
the  generator. 

In  the  April  8  proposal,  EPA  proposed 
changes  to  the  regulatory  language  in 
§  268.8  concerning  "no  migration" 
petitions  that  reflect  the  new 


requirements  presented  in  the  April  8 
preamble.  In  the  May  17  proposal,  EPA 
proposed  amendments  (based  on  recent 
capacity  data)  to  certain  variances 
granted  in  previous  rulemakings.  The 
Agency  also  proposed  certain  other 
relatively  minor  changes  to  the 
framework  provisions. 

II.  Summary  of  Today's  Fiaal  Rule 

A.  Applicability 

Today  the  Agency  is  promulgating 
treatment  standards  and  effective  dates 
for  only  certain  First  Third  wastes  (i.e., 
those  hazardous  wastes  listed  in  40  CFR 
268.10,  promulgated  in  May  28, 1986  (51 
FR  19300)  pursuant  to  RCRA  section 
3004(g]).  For  those  wastes  hsted  in 
S  268.10  for  which  EPA  does  not 
establish  treatment  standards  or 
effective  dates,  the  Agency  is 
promulgating  regulations  to  allow  for 
continued  land  disposal  in  S  268.8. 
These  so-called  "soft  hammer" 
provisions  (discussed  in  detail  in  section 
III.C.  of  today's  preamble)  apply  until 
May  8, 1990,  or  until  treatment 
standards  or  extensions  to  the  effective 
date  are  promulgated,  whichever  is 
sooner.  On  May  8, 1990,  there  is  an 
automatic  prohibition  on  the  land 
disposal  of  hazardous  wastes  listed  or 
identified  prior  to  the  enactment  of 
HSWA.  [Note. — ^Today's  rule  does  not 
establish  treatment<^8tandards  for  any  of 
the  P-  or  U-list  wastes  in  S  268.10. 
However,  certain  of  these  wastes  may 
be  subject  to  the  California  list 
halogenated  organic  compounds 
treatment  standards,  once  the  standards 
become  effective.] 

Also,  this  rule  clarifies  the 
relationship  of  the  California  list  final 
rule  (July  8, 1987,  52  FR  25760)  to  First 
Third  wastes  (see  section  III.  E.).  In 
addition,  this  rule  clarifies  the 
applicability  of  Part  268  Subpart  D 
treatment  standards  to  "derived-from" 
wastes  and  waste  mixtures  (see  section 
m.  A. 4). 

In  addition,  the  Agency  notes  that  the 
treatment  standards  it  is  promulgating 
today  are  not  applicable  to  First  Third 
wastes  that  are  disposed  by  deep-well 
injection.  (See  RCRA  section  3004(g)(5) 
authorizing  EPA  to  prohibit  "one  or 
more  methods  of  land  disposal"  of 
scheduled  hazardous  wastes;  in  this 
rulemaking,  EPA  is  prohibiting  disposal 
in  surface  units  of  most  of  the  wastes  in 
the  first  third  of  the  schedule;  EPA  will 
address  disposal  by  deep-well  injection 
in  a  later  rulemaking.)  Wastes  that  are 
disposed  by  deep-well  injection  are 
regulated  under  40  CFR  Part  148,  and  the 
applicability  of  today's  40  CFR  Subpart 
D  treatment  standards  to  such  wastes 
will  be  addressed  in  a  separate 


rulemaking.  Until  that  time,  First  Third 
wastes  disposed  by  deep-well  injection 
are  subject  to  the  "soft  hammer" 
provisions  of  §  268.8. 

B.  Waste  Analysis  and  Recordkeeping 
Requirements 

The  Agency  is  today  promulgating  the 
approach  to  waste  analysis — what  to 
analyze  to  evaluate  the  performance  of 
the  treatment  technology — was 
proposed.  Basically,  where  BDAT  is  a 
destruction  or  removal  technology, 
waste  analysis  that  is  most  appropriate 
for  measuring  such  destruction  or 
removal  is  required — i.e.,  total  waste 
analysis.  Similarly,  where  BDAT  is 
identified  as  an  immobilization 
technology  (e.g.,  stabilization),  waste 
analysis  that  most  appropriately 
measures  mobilization  is  required — i.e.. 
analysis  of  a  waste  extract.  In  cases 
where  both  technologies  are  identified 
as  BDAT,  both  types  of  waste  analyses 
are  required.  For  a  more  detailed 
discussion,  see  section  III.  B. 

In  addition,  the  Agency  is  today 
promulgating  a  5-year  record  retention 
requirement,  as  proposed  in  the  May  17, 
1988,  Federal  Register  notice.  This 
discussion  is  also  included  in  section  III. 

B.  of  today's  preamble. 

C.  Treatment  Standards  and  Effective 
Dates 

Today's  final  rule  establishes 
treatment  standards  and  effective  dates 
for  many  First  Third  wastes.  In  section 
III.  A.,  the  Agency  identifies  the  waste 
treatability  groups  by  waste  codes  and 
identifies  the  Best  Demonstrated 
Available  Technology  (BDAT)  for  each 
waste  code.  Treatment  standards 
appUcable  to  each  treatability  group  are 
based  on  the  performance  levels 
achievable  by  the  corresponding  BDAT 
identified  for  each  treatability  group. 
The  Agency  strongly  reiterates  that  any 
technology  not  otherwise  prohibited 
(i.e.,  impermissible  dilution)  may  be 
used  to  meet  the  concentration  based 
treatment  standards. 

Also,  EPA  is  promulgating 
amendments  to  the  existing  treatment 
standards  for  wastewaters  containing 
methylene  chloride  (as  a  spent  solvent) 
generated  by  the  pharmaceutical 
industry,  and  for  California  list 
halogenated  organic  compounds.  See 
section  III.  A.  for  further  discussions. 

Effective  dates  are  established  based 
on  the  Agency's  determination  of 
whether  sufficient  protective  treatment 
(or  recovery)  capacity  is  available  to 
treat  the  restricted  wastes.  Although  the 
regulated  community  is  not  required  to 
treat  restricted  wastes  with  the 
technology  identified  as  BDAT  (where 
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treatment  standards  are  expressed  as 
concentration  levels),  the  Agency 
generally  bases  its  capacity 
determination  on  the  availability  of  this 
technology,  thus  helping  to  ensure  that 
adequate  treatment  capacity  is  currently 
available  to  treat  wastes  in  compHance 
with  the  applicable  treatment  standard. 
For  a  detailed  discussion  of  capacity, 
refer  to  section  III.  H. 

D.  "Soft  Hammer"  Requirements 

Section  III.  C.  of  today's  preamble 
discusses  the  requirements  applicable  to 
those  First  Third  wastes  for  which 
treatment  standards  or  effective  dates 
have  not  been  promulgated.  Basically, 
the  generator  must  demonstrate  and 
certify  that  there  is  no  practically 
available  treatment  that  reduces  toxicity 
or  mobility  of  the  waste  and  that 
disposal  of  these  wastes  in  a  landfill  or 
surface  impoundment  unit  that  meets 
the  minimum  technological  requirements 
of  RCRA  section  3004(o)  {double  liner, 
le.ichate  collection  system,  and  ground 
wdter  monitoring)  is  the  only  practical 
alternative.  If  treatment  is  practically 
available,  the  generator  must  certify  that 
his  waste  is  being  treated  by  the  best 
treatment  (i.e.,  the  treatment  which 
provides  the  most  environmental 
benefit)  practically  available,  as 
indicated  in  his  demonstration.  The 
residuals  from  treatment  of  "soft 
hammer"  wastes  remain  "soft  hammer" 
wastes,  and  if  disposed  in  a  landfill  or 
surface  impoundment  unit,  must  be 
placed  in  a  unit  meeting  the  minimum 
technological  requirements  of  3004(o) 
(including  section  3004(o)(2)  if  an 
appropriate  demonstration  can  be 
made). 

E.  Reinterpretation  of  RCRA  Section 
3004(h)(4) 

As  discussed  in  section  III.  D.,  the 
Agency  is  promulgating  its 
reinterpretation  of  RCRA  section 
3004(h)(4)  as  presented  in  the  April  8, 
1988,  proposal.  This  interpretation 
effects  the  disposal  of  restricted  wastes 
which  have  been  granted  an  extension 
to  the  effective  date  (either  a  national 
capacity  variance  or  a  case-by-case 
extension)  in  a  landfill  or  surface 
impoundment.  Under  the  interpretation 
promulgated  today  and  effective  on 
November  8, 1988  (during  the  interim 
period,  the  original  interpretation 
applies),  if  such  restricted  wastes  are 
disposed  in  a  landfill  or  surface 
impoundment  unit,  the  individual 
landfill  or  surface  impoundment  unit 
must  meet  the  minimum  technological 
requirements  of  RCRA  section  3004(o). 


F.  "No  Migration" Requirements 

As  discussed  in  section  III.  F.,  the 
Agency  is  today  promulgating 
amendments  to  40  CFR  268.6,  the  "no 
migration"  petition  process.  As 
proposed  on  April  8, 1988,  these 
amendments  cover  the  demonstrations 
required  in  the  petition  and  certain  other 
requirements  on  the  owner  or  operator 
of  a  waste  management  unit  that  is 
subject  to  a  "no  migration"  variance. 

G.  Nonrulemaking  Procedures  for  Site- 
Specific  Variances  From  the  Treatment 
Standard 

The  Agency  is  promulgating 
amendments  to  the  existing  40  CFR 
268.44  to  modify  the  procediu-es  for 
obtaining  site-specific  variances  from 
the  treatment  standard.  This  action  is 
taken  in  response  to  commenters' 
request  for  a  more  streamlined 
procedural  mechanism  for  obtaining  a 
variance  from  the  treatment  standard. 
EPA  believes  that,  in  certain  cases, 
informal  rulemaking  are  neither  required 
nor  warranted,  and  that  a  more 
streamlined  procedure  for  obtaining  a 
variance  from  the  treatment  standard  is 
justified.  This  approach  is  discussed  in 
more  detail  in  section  III.  K.  of  today's 
preamble. 

in.  Detailed  Discussion  of  Today's  Final 
Rule 

A.  Determination  of  Treatability  Groups 
and  Development  of  Treatment 
Standards 

1.  Waste  Treatability  Groups 

For  the  First  Third  wastes,  EPA  used 
the  individual  listed  waste  codes  as  the 
starting  point  for  developing  waste 
treatability  groups.  In  cases  where  EPA 
believed  that  wastes  represented  by 
different  codes  could  be  treated  to 
similar  concentrations  using  identical 
technologies,  the  Agency  combined  the 
codes  into  one  treatability  group.  EPA 
based  its  initial  treatability  group 
decisions  primarily  on  whether  the 
waste  codes  were  generated  by  the 
same  or  by  similar  industries  from 
similar  processes.  EPA  believes  that 
such  groupings  can  be  made  because  of 
the  high  likelihood  that  the  waste 
characteristics  which  affect  treatment 
performance  will  be  similar  for  these 
different  waste  codes.  This  conclusion  is 
explained  in  more  detail  in  the  relevant 
background  document  for  each 
particular  waste  code. 

The  treatment  standards  in  today's 
rule  generally  contain  concentrations 
presented  constituent  by  constituent  for 
"wastewaters"  and  for 
"nonwastewaters".  The  treatment 
standards  apply  to  the  wastes  as 


generated  as  well  as  all  of  the  residual 
wastes  generated  in  treating  the  original 
prohibited  waste.  See  RCRA  section 
3004(m)(2)  indicating  that  treatment 
standards  apply  both  to  wastes  and  to 
treatment  residuals  therefrom.  Thus,  for 
example,  all  KlOl  and  K102  wastes 
(including  the  solid  residuals  generated 
from  treating  KlOl  and  K102)  would 
have  to  meet  the  treatment  standards 
for  nonwastewaters  and  all 
wastewaters  (including  those  generated 
from  treating  these  wastes)  would  have 
to  meet  the  treatment  standards  for 
wastewaters.  For  the  purpose  of 
defining  the  applicability  of  the 
treatment  standard  in  this  rule,  the 
Agency  defines  wastewaters  as  wastes 
that  contain  less  than  1%  total  organic 
carbon  (TOC)  and  less  than  1%  total 
suspended  solids  (i.e.,  total  filterable 
solids)  except  for  those  wastes 
identified  as  FOOl.  F002,  F003.  F035.  and/ 
or  F005  where  the  Agency  indicated  a 
different  definition  of  the  solvent 
wastewater  treatability  group  (see  51  FR 
40579  for  the  definition  of  a  solvent- 
water  mixture).  Those  wastes  that  do 
not  meet  this  definition  are  considered 
to  be  nonwastewaters.  A  facility  is  not 
allowed  to  dilute  or  perform  partial 
treatment  on  a  waste  in  order  to  switch 
the  applicability  of  a  nonwastewater 
standard  to  a  wastewater  standard  or 
vice  versa. 

However,  EPA  wishes  to  emphasize 
that  where  a  waste  that  consists 
primarily  of  water  (such  as  a  leachate) 
is  classified  as  a  nonwastewater  solely 
by  its  filterable  solids  content  (i.e.,  total 
suspended  solids  (TSS)  levels),  the 
waste  can  be  subjected  to  dewatering 
techniques  to  remove  the  filterable 
solids.  Treatment  standards  for 
nonwastewaters  are  then  applicable  to 
the  filtered  solids.  The  filtrate  is  then 
subject  to  the  treatment  standards  for 
the  wastewaters,  assuming  that  the 
filterable  solids  content  has  been 
reduced  to  less  than  one  percent  by 
weight.  These  standards  are  applicable 
if  the  wastes  are  to  be  placed  in  land 
disposal  units,  according  to  the 
appropriate  provisions  of  today's  rule. 

2.  Identification  of  BDAT 

A  detailed  discussion  of  the  Agency's 
general  methodology  for  establishing 
BDAT  standards  is  provided  in  51  FR 
40572  (November  7, 1986).  Section  III.  A. 
of  today's  preamble  discusses  the 
specific  application  of  the  methodology 
to  the  First  Third  wastes,  and  provides  a 
summary  of  some  of  the  principal 
elements  of  the  BDAT  methodology. 

Consistent  with  the  general 
methodology,  EPA  first  determined 
which  technologies  were 
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"demonstrated"  for  a  particular 
treatability  group.  EPA  then  screened 
the  available  treatment  data  for  a 
particular  treatability  group  with  regard 
to  the  design  and  operation  of  the 
system,  the  quality  assurance/quality 
control  analyses  of  the  data,  and  the 
analytical  tests  used  to  assess  treatment 
performance.  This  screening  step  is 
consistent  with  EPA's  promulgated 
approach  in  the  November  7. 1986, 
rulemaking  for  solvent  waste  codes 
F001-F005.  Also,  this  screening  step 
recognizes  the  fact  that  different 
performance  measures  may  be 
appropriate  depending  on  the 
technology  used  (e.g.,  total  constituent 
analysis  for  destruction  of  organics  by 
incineration  technologies  versus  TCLP 
analysis  for  immobilization  of  metal 
constituents  by  stabilization 
technologies).  EPA  was  able  to 
emphasize  the  design  and  operation  of 
the  treatment  system  for  the  First  Third 
wastes  because  its  field  tests  have  been 
modified  to  gather  detailed  data  to 
support  these  analyses. 

After  the  initial  screening  test,  EPA 
adjusted  all  treated  data  values  based 
on  the  analytical  recovery  obtained  in 
order  to  take  into  account  analytical 
interferences  associated  with  the 
chemical  makeup  of  the  treated  sample. 
For  example,  a  treated  residual  data 
point  of  0.2  mg/kg  with  an  analytical 
recovery  of  50  percent  would  be 
adjusted  to  0.4  mg/kg. 

After  adjusting  the  data,  EPA  then 
averaged  the  performance  levels 
achieved  for  the  various  treatment 
operations  (for  which  the  Agency  had 
complete  data)  and  compared  the  mean 
values  using  the  analysis  of  variance 
test  (ANOVA).  as  described  in  the 
November  7, 1986,  preamble  (see  51  FR 
40591),  to  determine  if  one  technology 
performed  significantly  better.  In 
general,  where  one  technology 
performed  better,  it  was  determined  to 
be  "Best".  If  this  technology  was  also 
determined  to  be  "Available"  (i.e.,  it  is 
commercially  available  and  provides 
substantial  treatment),  then  the 
technology  was  selected  as  the  Best 
Demonstrated  Available  Technology 
(BDAT).  In  cases  where  EPA  only  has 
data  on  one  technology,  but  is  aware  of 
other  demonstrated  technologies,  EPA 
used  its  engineering  judgment  to 
determine  that  these  other  technologies 
would  not  be  expected  to  significantly 
improve  the  level  of  performance. 

3.  Compliance  with  Performance 
Standards 

Treatment  standards  promulgated  in 
today's  rule  are  performance  standards 
reflecting  the  performance  achieved  by 
"BDAT".  As  such,  compliance  with 


these  standards  requires  only  that  the 
treatment  level  be  achieved  prior  to  land 
disposal.  It  does  not  require  the  use  of 
any  particular  treatment  technology. 
While  dilution  of  the  waste  as  a  means 
to  comply  with  the  standard  is 
prohibited,  wastes  that  are  generated  in 
such  a  way  as  to  naturally  meet  the 
standard  can  be  land  disposed  without 
treatment.  With  the  exception  of 
treatment  standards  that  prohibit  land 
disposal,  all  treatment  standards 
proposed  today  are  expressed  as 
concentration  levels  either  in  the  waste 
(§  268.43)  or  in  an  extract  of  the  waste 
(§  268.41). 

It  is  important  to  note  that  several 
commenters  misinterpreted  EPA's 
position  on  compliance  with  the 
performance  standards  and  the 
identification  of  a  technology  as  the 
basis  for  BDAT.  The  specific 
technologies  identified  as  the  basis  for 
BDAT  for  each  waste  code  are  simply 
those  technologies  which  EPA  utilized  to 
develop  the  waste-specific  performance 
standards.  A  comparable  methodology 
exists  under  the  Clean  Water  Act  in 
establishing  BPT,  BAT,  PSES,  NSPS.  and 
PSNS  effluent  limitation  guidelines  and 
standards.  Any  technology  or 
combination  of  technologies  not 
otherwise  prohibited  (i.e..  impermissible 
dilution)  can  be  used  to  achieve  these 
standards.  EPA  has  not,  in  this  First 
Third  final  rule,  prohibited  the  use  of 
any  other  applicable  treatment  or 
recycling  technology  unless  that 
technology  is  considered  to  be  land 
disposal. 

In  today's  rulemaking,  EPA  has  used 
both  total  constituent  concentration  and 
TCUP  analyses  of  the  treated  waste  as 
measures  of  technology  performance. 
For  all  organic  and  cyanide  constituents. 
EPA  is  basing  the  treatment  standards 
on  the  total  constituent  concentration 
found  in  the  treated  waste.  EPA  based 
its  decision  on  the  fact  that  technologies 
exist  to  remove  or  destroy  these 
constituents.  Accordingly,  the  best 
measure  of  performance  would  be  the 
extent  to  which  the  various  organic 
compounds  have  been  removed  or 
destroyed  (as  measured  by  the  total 
amount  of  constituent  remaining  after 
treatment).  The  legislative  history 
emphasizes  the  desirability  of  actually 
destroying  organic  hazardous 
constituents  [Vol.  130,  Cong.  Rec.  S9179 
(daily  ed.  July  25, 1984)].  [Note.— EPA's 
land  disposal  restrictions  for  solvent 
waste  codes  F001-F005  and  dioxin 
waste  codes  F020-F023,  F026-F028  (51 
FR  40572)  use  the  TCLP  value  as  a 
measure  of  performance.  At  the  time 
that  EPA  promulgated  the  treatment 
standards  for  the  solvents  and  dioxins. 


useful  data  were  not  available  on  total 
constituent  concentrations  in  treated 
residuals  and,  as  a  result,  the  TCLP  data 
were  considered  to  be  the  best  measure 
of  performance.]  Where  the  Agency  has 
based  treatment  standards  on  removal/ 
recovery  or  destruction,  whether  metals 
or  organics,  the  treatment  standards 
thus  are  based  on  total  wast):  analysis. 

In  cases  where  treatment  etatndards 
for  metals  are  based  on  stabilization, 
EPA  is  using  the  TCLP  as  the  measure  of 
the  treatment  technology's  performance. 
The  Agency's  rationale  is  that 
stabilization  is  meant  to  chemically  and 
physically  minimize  the  mobility  of  the 
metals  in  the  waste  and  that  the  TCLP 
test  is  specifically  designed  to  measure 
the  mobility  of  the  hazardous 
constituents.  For  wastes  where 
treatment  standards  are  based  on 
sequential  treatment  processes  due  to 
the  presence  of  organics  and  metals,  the 
waste  must  meet  both  total  constituent 
concentrations  for  organics  and  TCLP 
concentrations  for  metals  prior  to  land 
disposal. 

In  both  the  April  8. 1988  and  the  May 
17, 1988  proposed  rules  for  the  First 
Third  wastes,  the  proposed  treatment 
standards  were  reported  with  a  varying 
number  of  significant  figures.  The  final 
standards  in  today's  rule  have  been 
adjusted  and  rounded  off  to  a  maximum 
of  two  significant  figures  (in  some  cases, 
a  particular  standard  may  have  only  one 
significant  figure).  EPA  did  not  intend 
that  any  greater  accuracy  be  achieved 
other  than  that  which  is  attainable 
through  the  standard  analytical  methods 
employed  to  develop  the  treatment  data. 

4.  Applicability  of  Treatment  Standards 
to  Mixtiu-es  and  Other  "Derived-From" 
Residues 

In  a  number  of  instances  in  today's 
rule.  BDAT  consists  of  an  operation  or 
series  of  treatment  operations  which 
generate  additional  waste  residues.  For 
example,  BDAT  for  wastes  KlOl  and 
K102  is  based  on  incineration  followed 
by  metals  (ash)  stabilization. 
Incineration  generates  two  residues 
requiring  treatment,  namely  the  ash 
residues  and  the  scrubber  waters. 
Treatment  of  the  scrubber  waters  (to 
remove  metals)  may  generate  further 
additional  inorganic  residues  which  also 
may  require  stabilization.  Ultimately, 
these  additional  wastes  may  require 
land  disposal  and  must,  therefore,  meet 
the  same  standards  as  the  stabilized  ash 
residues.  With  respect  to  these 
additional  wastes,  the  Agency  wishes  to 
emphasize  that  all  of  the  residues  from 
treatment  of  the  original  listed  wastes 
are  considered  to  be  the  listed  waste  by 
virtue  of  the  derived-from  rule  contained 
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in  40  CFR  Part  261.3(c)(2).  Consequently, 
all  of  the  wastes  generated  in  the  course 
of  treatment  would  be  prohibited  from 
land  disposal  unless  they  satisfy  the 
applicable  treatment  standard  or  meet 
one  of  the  exceptions  to  the  prohibition. 

The  Agency  has  not  performed  tests 
in  all  cases  on  every  waste  that  can 
result  from  every  part  of  the  treatment 
train.  However,  the  Agency's  treatment 
standards  are  based  on  treatment  of  the 
most  concentrated  form  of  the  waste. 
Consequently,  the  Agency  beheves  that 
the  less  concentrated  wastes  generated 
in  the  course  of  treatment  can  be  treated 
to  these  standards. 

Today's  treatment  standards  also 
apply  to  waste  mixtures;  i.e.,  mixtures  of 
different  waste  streams.  As  the  Agency 
has  repeatedly  stated  in  previous 
preambles,  the  more  stringent  standard 
applies  in  cases  where  a  waste  mixture 
has  two  or  more  appHcable  treatment 
standards.  The  Agency  believes  that 
such  wastes  can  be  treated  to  the  meet 
the  treatment  standards  applicable  to 
the  underlying  wastes  for  several 
reasons.  Waste  mixtures  commonly 
result  in  a  waste  in  which  individual 
constituents  are  less  concentrated  than 
in  the  original  wastes.  Also,  in 
establishing  treatment  standards,  the 
Agency  allows  for  a  reasonable  amount 
of  variability  in  the  generation  and 
treatment  of  the  waste.  Finally,  while 
EPA  beheves  that  waste  mixtures  can 
be  treated  to  meet  the  treatment 
standards,  the  rules  do  contain  a 
procedure  that  allows  a  petitioner  to 
gain  a  variance  from  the  treatment 
standard  by  demonstrating  that  his 
waste  cannot  be  treated  to  the  level 
specified  in  the  rule  (see  40  CFR  268.44). 
To  date,  the  Agency  has  not  received  a 
petition  for  such  a  variance,  indicating 
that  the  treatment  standards  currently  in 
effect  are  achievable. 

The  Agency,  however,  has  determined 
that  one  class  of  waste  mixtures — mixed 
hazardous/radioactive  wastes — should 
not  be  included  in  the  First  Third  and  is 
amending  §  268.12  (the  Third  Third)  to 
move  such  wastes  to  the  final  third  of 
the  scheduled  wastes.  Therefore,  these 
wastes  will  not  be  prohibited  from  land 
disposal  until  May  8, 1990.  The  Agency 
is  taking  this  action  based  on  the 
relatively  small  volumes  of  such  wastes 
being  generated;  while  the  individual 
hazardous  wastes  may  be  generated  in 
large  volumes,  the  mixed  hazardous/ 
radioactive  wastes  are  not.  The  Agency 
notes  that  this  action  only  affects  First 
Third  wastes;  spent  solvents,  dioxins 
and  California  list  wastes  that  are 
mixed  with  radioactive  wastes  are 
subject  to  the  applicable  treatment 
standards  when  the  standards  are 


effective.  [Note. — As  discussed  in 
section  III.  C.  3.  a.,  the  Agency  believes 
that  the  schedule  is  absolutely 
committed  to  its  discretion,  and  that  the 
schedule  of  prohibited  wastes  therefore 
can  be  amended  without  notice  and 
comment.] 

EPA  discussed  in  detail  in  the  May  17, 
1988,  preamble  the  principle  that 
residues  from  managing  listed  wastes,  or 
that  contain  Usted  wastes,  are  covered 
by  the  prohibition  for  the  listed  waste 
(53  FR  17586).  EPA  made  the  following 
points: 

(1)  Hazardous  waste  listings  are 
retroactive,  so  that  once  a  particular 
waste  is  listed,  all  wastes  meeting  that 
description  are  hazardous  wastes  no 
matter  when  disposed.  (As  discussed 
below,  this  does  not  mean  that  such 
wastes  are  necessarily  subject  to 
Subtitle  C  regulation,  only  that  they  are 
hazardous  wastes.)  For  example,  if  on 
August  9, 1988,  EPA  were  to  list 
distillation  bottoms  from  production  of 
X  as  a  hazardous  waste,  all  such 
distillation  bottoms  would  be  hazardous 
wastes,  regardless  of  when  they  are  or 
were  generated.  They  are  the  thing  that 
is  listed. 

(2)  Residues  derived  from  treating, 
storing,  or  disposing  of  these  wastes  are 
therefore  also  hazardous  by  virtue  of  the 
derived-from  rule  (§  261.3(c)(2)),  the 
mixture  rule,  or  in  some  cases,  because 
the  waste  itself  is  still  found  in  the 
matrix  (see  §  261.3(d)(2)). 

(3)  Consequently,  for  purposes  of  the 
land  disposal  restrictions  program, 
residues  from  managing  First  Third 
wastes,  hsted  California  list  wastes,  and 
spent  solvent  and  dioxin  wastes  are  all 
considered  to  be  subject  to  the 
prohibitions  for  the  underlying  listed 
hazardous  wastes. 

Public  comment  centered  on  the 
implications  of  these  principles  with 
respect  to  management  of  leachate  that 
derives  from  management  of  listed 
hazardous  wastes.  The  Agency 
indicated  that  leachate  could  be  affected 
by  these  principles:  The  derived  from- 
rule  explicitly  mentions  leachate  as  a 
type  of  derived-from  residue  that  is 
covered  by  that  rule,  and  since  the 
statute  includes  "leaking"  within  the 
definition  of  "disposal",  leachate  leaking 
from  listed  wastes  is  therefore  derived 
from  the  disposal  of  these  wastes.  As 
explained  more  fully  below,  however, 
certain  of  the  commenters'  concerns 
regarding  leachate  (for  example, 
implications  for  permitting  of  inactive  or 
subtitle  D  disposal  units)  appear  to  be 
misplaced. 

Commenters  also  argued  that  in  many 
cases,  leachate  could  not  be  treated  to 
the  BDAT  treatment  levels  because  it  is 


a  different  type  of  waste  from  the  one  on 
which  the  treatment  standards  were 
based.  Commenters  submitted  certain 
data  to  support  these  assertions. 
Commenters  also  made  the  point  that 
since  leachate  can  contain  all  or  most  of 
the  listed  waste  codes,  and  the  Agency 
has  indicated  that  waste  matrices 
containing  a  number  of  prohibited 
wastes  must  be  treated  to  meet  the  most 
stringent  standard  for  every  waste 
contained  in  the  matrix,  it  would  be 
hard  to  design  a  treatment  system  for 
leachate  since  it  would  not  be  clear 
what  the  ultimate  treatment  standard 
would  be  until  EPA  finishes  developing 
treatment  standards  for  all  of  the  listed 
hazardous  wastes.  A  variation  of  this 
comment  was  that  treatment  sta.ndards 
for  different  wastes  contributing  to 
leachate  could  be  incompatible,  making 
it  impossible  to  treat  all  constituents  to 
the  applicable  treatment  standards. 
Commenters  also  stated  that  EPA  had 
not  accounted  for  treatment  of  leachate 
in  its  capacity  estimates.  A  number  of 
commenters  made  the  further  point  that, 
especially  with  respect  to  subtitle  D 
non-hazardous  waste  units,  EPA's 
reading  tended  to  penalize  persons 
voluntarily  collecting  and  treating 
leachate  who  had  kept  accurate  historic 
records  of  what  wastes  went  into  the 
disposal  unit.  Finally,  several 
commenters  suggested  that  leachate 
should  be  viewed  as  a  separate 
treatability  group  and  that  the  Agency 
should  develop  separate  treatment 
standards  for  it. 

EPA  first  addresses  those  comments 
which  disputed  the  Agency's 
interpretation  of  its  own  rules.  The 
Agency  will  then  address  those 
comments  questioning  the  applicabiUty 
to  leachate  and  other  derived-from 
wastes  of  treatment  standards  based 
upon  treatment  of  the  waste  from  which 
the  waste  is  derived. 

a.  Retroactivity  of  Waste  Listings.  A 
few  commenters  disputed  the  Agency's 
reading  that  hazardous  waste  listings 
are  retroactive;  that  is,  all  wastes 
meeting  the  listing  description  are 
hazardous  regardless  of  when  they  were 
disposed.  EPA  believes  this  point  to  be 
nearly  self-evident:  a  waste  either  does 
or  does  not  match  a  listing  description. 
The  time  at  which  a  waste  was  disposed 
does  not  affect  what  that  waste  is.  Spent 
solvent  still  bottoms  disposed  of  in  1979 
(before  Agency  action  listing  these 
wastes  as  hazardous)  are  as  much  spent 
solvent  still  bottoms  as  those  disposed 
in  1981  (after  the  listing  took  effect). 

In  addition,  there  are  a  whole  series  of 
statutory  provisions  that  give  retroactive 
appHcation  to  hazardous  waste  listings. 
Section  103(c)  of  CERCLA,  enacted  in 
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November  1980  and  implemented  by 
rule  in  April  1981,  provides  that; 

(A)ny  person  who  owns  or  operates  or  who 
at  the  time  of  disposal  owned  or 
operated  *  *  *  a  facility  at  which 
jhazardous  wastes  identified  or  listed  under 
RCRA  section  3001)  are  or  have  been  stored, 
treated,  or  disposed  of  shall,  unless  such 
facility  has  a  permit  issued  under  subtitle  C 
of  |RCRA],  notify  the  Administrator  *  *  *  of 
the  existence  of  such  facility.  '  *  *  42  U.S.C. 
9603(c). 

This  language  indicates  that  wastes 
that  have  been  disposed  in  inactive 
facilities  are  still  RCRA  hazardous 
wastes  once  they  are  identified  or  listed, 
and  that  owners  and  operators  of  the 
facilities  where  the  hazardous  wastes 
had  been  disposed  are  required  to  notify 
the  Agency  of  the  wastes'  existence.  In 
fact,  by  the  terms  of  the  statute,  the 
provision  applies  only  to  hazardous 
wastes  at  inactive  facilities — facilities 
with  the  waste  which  ceased  managing 
the  waste  before  it  was  identified  or 
listed — because  any  facility  with  interim 
status  or  a  permit  is  explicitly  exempted 
from  the  CERCLA  notification 
requirement.  EPA's  implementation  of 
these  rules  followed  this  literal  statutory 
language  and  thus  required  all  inactive 
facilities  still  holding  hazardous  waste 
that  the  Agency  had  since  identified  or 
listed  to  notify  EPA  (46  FR  22146,  22149; 
April  25. 1981).  Thus.  EPA  and  Congress 
indicated  that  the  Agency's  listing 
regulations  applied  retroactively  to 
hazardous  wastes  in  inactive  units,  i.e., 
to  units  that  ceased  active  management 
before  the  effective  date  of  the  subtitle 
C  regulations. 

EPA,  in  its  May  17, 1988  notice,  also 
cited  RCRA  sections  3004  (d){3)  and 
(e)(3)  as  further  support  for  the 
proposition  that  hazardous  waste 
listings  apply  to  wastes  whose 
management  ceased  before  the  date  of 
the  hsting.  These  provisions  provide  that 
contaminated  soil  and  debris  that 
contain  listed  spent  solvent  or  dioxin- 
containing  hazardous  wastes  (or  certain 
other  wastes  mentioned  in  section 
3004(d)(2))  generated  by  a  response 
action  under  section  104  or  106  of 
CERCLA,  or  by  corrective  action 
required  under  RCRA  section  3004(u), 
remain  subject  (on  a  slower  timetable) 
to  the  land  disposal  restrictions 
provisions.  RCRA  section  3020(b)  is  a 
similar  provision.  It  provides  that 
groundwater  that  is  contaminated  with 
hazardous  waste  generated  by  a 
CERCLA  response  or  a  RCRA  corrective 
action  is  not  subject  to  an  otherwise- 
applicable  prohibition  on  disposal  in 
certain  types  of  underground  injection 
wells  (provided  that  the  contaminated 
groundwater  is  managed  in  accordance 
with  certain  specified  standards). 


Commenters  argued  that  these 
provisions  do  not  define  what  is  a 
hazardous  waste  and  therefore  do  not 
show  that  hsted  wastes  are  necessarily 
affected  by  these  provisions.  These 
provisions  were  added  to  the  statute  so 
as  not  to  impede  the  pace  of  certain 
ongoing  cleanup  actions  (See  S.  Rep.  No. 
284,  g8th  Cong.  2d  Sess.  21).  Most  of  the 
wastes  from  these  cleanup  actions  were 
deposited  at  the  sites  before  1980.  For 
example,  all  of  the  dioxin-containing 
wastes  at  the  Missouri  dioxin  sites  were 
deposited  before  1980  (well  before  these 
wastes  were  listed  in  1985).  EPA 
believes  that  the  obvious  reading  of 
these  provisions  is  that  Congress 
considered  the  wastes  being  removed 
from  these  aqtions  to  be  listed  wastes — 
the  dioxin-containing  wastes  at  the 
Missouri  sites  are  good  examples — and 
therefore  adjusted  the  land  disposal 
restrictions  effective  date  for  these 
wastes  accordingly  (or  in  the  case  of 
section  3020(b).  accommodated  certain 
types  of  cleanups  involving  reinjection 
of  hazardous  wastes).  The  Agency  does 
not  believe  it  makes  sense  to  assume,  as 
the  commenters  did,  that  these 
provisions  apply  only  to  the  small 
percentage  of  CERCLA  and  corrective 
action  response  wastes  that  exhibit  a 
RCRA  characteristic  or  are  listed  by 
name  (i.e.,  "leachate  from  Missouri 
dioxin  sites").  (One  commenter  stated 
mistakenly  that  EPA  actually  had  listed 
dioxin-containing  soil  and  debris:  the 
dioxin  listings,  F020-F023,  F026-F02a 
apply  only  to  process  wastes  and  to  ash 
from  incinerating  contaminated  soil. 
EPA  indicated  in  the  preamble  to  these 
listings  that  contaminated  soil  and  other 
mixed  and  derived  from  residues  would 
be  affected  by  the  listings  (see  50  FR 
1994,  Jan.  14, 1985).  This  is  by  virtue  of 
the  mixture  and  derived  from  rules,  or 
because  the  listed  waste  would  be 
contained  in  a  matrix  like  soil.) 

EPA  believes  therefore  that  the 
hazardous  waste  listings  can  be 
retroactive.  Thus,  wastes  derived  from 
treating,  storing,  or  disposing  of  these 
wastes  likewise  are  hazardous,  as  are 
mixtures  of  these  wastes  and  other  solid 
wastes.  For  land  disposal  restrictions 
purposes,  this  means  that  these  residues 
could  become  subject  to  the  land 
disposal  restrictions  for  the  listed  waste 
from  which  they  derive  if  they  are 
managed  actively  after  the  effective 
date  of  the  land  disposal  prohibition  for 
the  underlying  waste. 

b.  Derived-From  Wastes  Have  the 
Same  Waste  Code  as  the  Waste  From 
Which  They  are  Derived.  EPA  disagrees 
with  those  commenters  that  said  that 
derived-from  or  mixed  wastes  do  not 
have  the  same  waste  code  as  the  waste 
from  which  they  are  derived,  are  mixed 


with,  or  that  they  contain.  The  derived- 
from  and  mixture  rules  state,  in  essence, 
that  listed  wastes  remain  hazardous 
until  delisted.  What  other  hazardous 
wastes  could  these  listed  wastes  be  if 
not  the  waste  from  which  they  are 
derived  or  mixed?  (Indeed,  how  were  all 
of  these  wastes  covered  under  the  land 
disposal  restrictions  schedules  in 
§§  268.10-268.12  if  not  under  the  waste 
codes,  since  the  schedule  nowhere  lists 
leachate  or  other  derived-from  residuals 
separately.)  (Cf.  O'Leary  v.  Mayer's 
Landfill,  Inc..  523  F.  Supp.  642,  656  (E.D. 
Pa.  1981)  ("A  hazardous  waste  does  not 
lose  that  description  because  it  is  mixed 
with  some  other  waste,  or  is  found  in 
leachate,  40  CFR 
261.3(a)[sic](2)(ii)  *  *  *;  indeed, 
leachate  from  hazardous  waste  is  an 
important  target  of  RCRA."))  The 
Agency's  delisting  regulations  make  this 
point  by  requiring  petitioners  with 
mixed  or  derived-from  wastes  to  make 
the  same  demonstration  that  a  delisting 
petitioner  would  make  for  the 
underiying  waste  (40  CFR  260.22(b)).  The 
delisting  petitioner  also  may  prove  that 
the  waste  as  a  whole  is  not  hazardous, 
as  can  any  delisting  petitioner  with 
respect  to  any  hazardous  waste.  Indeed, 
there  have  been  dozens  of  delisting 
petitions  filed  to  delist  residues  derived 
from  treating  or  disposing  of  multiple 
wastes,  and  it  is  clear  from  these 
petitions  and  Agency  action  that  these 
residues  are  deemed  to  be  listed  wastes 
covered  by  the  original  waste  codes 
(see,  e.g.  51  FR  41324;  November  14, 1986 
(delisting  Envirite  treatment  residues 
from  treating  multiple  wastes,  stating 
that  the  delisting  is  for  "treatment 
residue  (EPA  hazardous  waste  numbers 
F006.  F007.  F008,  F009,  FOll.  F012.  F019, 
K002.  K003.  K004.  K005.  K006,  K007. 
K008.  and  K062)"). 

EPA  also  believes  that  section 
3004(e)(3)  confirms  this  position  by 
stating  that  soils  and  debris 
contaminated  with  the  listed  solvent 
and  dioxin  wastes  become  subject  to  the 
prohibitions  for  the  listed  wastes  even 
though  they  are  not  the  waste  itself,  but 
rather  a  type  of  residue  from 
management  of  the  waste.  In  this  regard. 
EPA  notes  that  other  land  disposal 
restrictions  provisions  likewise  equate 
prohibited  wastes  and  residues  from 
their  management.  Section  3004(m)(2) 
thus  states  that  when  a  prohibited  waste 
has  been  treated  to  the  level  or  by  the 
method  specified  by  EPA  (pursuant  to 
section  3004(m)(l)).  then  "such  waste  or 
residue  thereof  is  no  longer  prohibited 
from  land  disposal. 

One  commenter  also  stated, 
incorrectly,  that  the  Agency  itself  does 
not  follow  this  principle  in  its  own 
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CrRCLA  program.  In  fazi.  when  EPA 
identifies  a  waste  at  a  CERCLA 
response  site  as  deriving  from 
managRmcrit  of  a  listed  v/£:.sle.  the 
residue  is  considered  to  Lg  the  lis'rd 
waste.  EPA  in  fact  con:  idc.-ed  such 
wastes  in  its  capacity  estimates  fur  each 
of  the  waste  prohibitions  adopted  or 
proposed  to  dale,  surely  an  unnecessary 
action  unless  smh  residfos  an; 
prohibited  by  virtue  of  the  prohibition 
for  the  listed  was'e  (see,  e.g.  51  FR 
40011;  November  7, 1980], 

The  same  commenter  asserted 
erroneously  that  EPA  had  stated  that 
solvent  mixtures  were  n',t  covered  by 
the  section  .30C4f''j  prohibition  on  listed 
solvent  wastes.  EPA  actually  stated  that 
certain  solvent  formulations  containing 
10  percent  or  more  solvent  ingredients 
which  vvfirc  listed  as  ha-ardnus  for  the 
first  time  on  December  31. 1085,  were 
not  covered  by  the  prohibition  fcr  FOOl- 
F005  wastes  (51  FR  405H4;  November  7, 
193')).  This  statement  has  nothing  to  do 
with  mixtures  of  ha.?ardous  waste  spent 
solver.fs  and  other  solid  wastes,  which 
are  covered  by  the  section  3f)04(e)f3) 
prohibition.  (Indeed,  when  EPA  initially 
proposed  the  solvent  prohibition,  many 
cumnienters  criticized  the  Apency's 
capacity  estimates  for  not  taking  into 
account  mixture  and  dcrived-trom  rule 
residuals  containing  these  listed  wastes, 
all  of  which  residues  were  covered  by 
the  prohibition  and  which  'herefure 
needed  to  be  assessed  (."1  FR  40611; 
Nov.  7,  1986).  EPA's  final  cr,paci!y 
estimates  for  the  solvent  prohibition  rule 
therefore  included  all  of  these  rf  siduer;.) 

c.  Consequences  of  EPA 's 
Interpretation  are  Ex n^.^ge rated. 
Conimtnters  expressed  significant 
concerns  that  EPA's  interpretation 
would  lead  to  RCRA  permitting  of  all 
inactive  hazardous  waste  sites  that 
collect  leachate.  Tht-y  believed  that  if 
leaching  is  considered  lo  be  a  form  of 
disposal  (whi.':h  it  is,  sirce  leaki--.g  is 
occurring,  see  RCR'V  section  1004(3)), 
then  imits  from  v^hich  leachate  is 
leaking  are  thereby  subtit'a  C 
management  units  subject  to  all  of  the 
RCP  A  requirements. 

This  reading  is  not  correct  The 
permitting  requirement  under  RCRA 
section  3005(a)  applies  to  nev/  and 
existing  disposal  facilities.  "Disposal 
facility"'  is  defined  in  the  rules  as  "a 
facility  *  *  *  at  which  hazaidjus 
wasie  is  interti.onallj  placed  into  or  on 
any  land  or  v^ater,  and  at  which  waste 
will  remain  after  closure"  (see  §  2C0.10}. 
Section  30C5(a)  prohibits  the  operation 
of  such  facilities  without  a  permit  after 
the  effective  date  of  the  permitting 
regulations,  November  19.  1980.  Thus, 
only  facilities  where  hazardous  waste  is 


intentionally  placed  into  land  or  water 
after  November  19, 1580  require  a  RCRA 
disposal  permit.  Collection  of  hazardous 
leachate  at  otherwise  inactive  units 
consequently  does  not  activate  the  unit. 

A  second  concern  dealt  with  subtitle 
D  facilities  that  generate  leachate. 
Ccmmenters  e«.pressed  concern  that 
because  these  landfills  all  accepted 
small  quantity  generator  listed 
hazardous  v/astes,  all  leachate  from 
these  facilities  was  thereby  hazardous 
by  the  derived  from  ru^e.  EPA,  however, 
does  not  read  the  derived  from  rule  as 
applying  to  sm.all  quantity  generator 
hazardous  w-r'?s.  A'though  the  rales 
are  not  e.x;'!->it  fTi  tliis  point,  the  Agency 
views  this  exemption,  like  other 
comparable  provisions  such  as  the 
household  waste  exclusion,  as  applying 
c;adle-to-gr,'ive  so  that  residues  from 
managing  the  waste  retain  the 
exemption  or  exclusion.  In  this  regard, 
the  rules  are  explicit  that  the  mixture 
rule  does  not  apply  to  mixtures  of  small 
quantity  generator  w-istf.s  and  solid 
wastes  (see  §  261.5(h)).  EPA  views  the 
dc-ived  from  rule  as  similarly 
inapplicable. 

d.  EPA 's  Rfoding  Creates  Negative 
Enviionmer.tal  Incentives.  EPA  is 
sensitive  to  the  comment  that  its  reading 
penalizes  facilities  that  collect  their 
leachate  and  have  accurate,  historic 
records  of  what  wastes  were  accepted 
at  the  units.  However,  this  assertion  is 
not  completely  correct.  Facilities 
collecting  hazardous  leachate  can 
manage  the  leachate  in  such  a  way  as 
not  to  trigger  subtitle  C  requirements 
(including  the  land  disposal  restrictions) 
by  m.anaging  the  leachale  in  tanks  at 
facilities  subject  to  regulation  under  the 
Clean  Water  Act  (see  §  264.1(g!(6)). 
Consequently,  the  reading  most  directly 
discourages  subsequent  management  in 
suriace  iinpoundmenls,  a  reasonable 
outcome  given  the  statutory  antipathy 
for  these  devices  (see  RCRA  section 
1002(b)(7)).  Indeed,  the  statute  even 
allows  otherwise  prohibited  ha-.ardous 
wastes  to  be  managed  in  particular 
typ"S  of  surface  im.poundmpnts  wiihout 
{irst  mceti.ng  pretreatment  standards 
(although  u.^.like  treatment  tanks,  such 
impoundments  are  regulated  units)  (see 
RCRA  section  300o(i)(l])j,  so  what  the 
Agency's  interpretation  actually 
discourages  is  management  in  suiface 
impoundnRmts  that  do  not  satisfy  the 
section  30Go(j)(ll)  standards.  In 
addition,  since  the  derivcd-from  rule 
merely  shifls  the  burden  of  proving  that 
a  derived  fro.m  waste  is  not  hazardous, 
truly  nun-hazaidous  leachate  derived 
from  listed  wastes  can  be  delisted. 
There  have,  in  fact,  been  delisting 
applications  filed  to  delist  leachate 


derived  from  listed  hazardous  wastes 
that  were  disposed  before  1980. 

Finally.  EPA  does  not  accept  the 
argument  that  facilities  are  belter  off  if 
they  do  not  collect  contaminated 
leachate.  and  so  will  discontinue 
voluntary  collection.  Continued  release 
of  such  leachate  exposes  the  facility  ;o 
CERCLA  liability,  co.mm.on  law  tort 
liability,  and  possibly  criminal  liability 
under  intentional  endangorment 
statutes.  What  EPA's  reading  does  is  to 
ensure  that  once  hazardous  derjved- 
from.  residues  are  collected,  their 
subsequent  management  will  be 
controlled  under  the  statute  designed  to 
control  management  of  hazardt^-.? 
waste.  EPA  has  no  other  statutory  tool 
for  assuring  prospectively  that  proper 
management  will  occur.  In  fact,  in  the 
end,  wh.it  EPA  finds  most  troubling  in 
the  comm.enters'  arguments  is  that 
hazardous  residues  from  inactive  sites 
could  be  withdrawn  and  managed 
without  regard  for  RCRA  requirements. 
Thus,  for  example,  under  the 
comm.enters'  position,  leachat-;  from 
sites  where  chlorophenoxy  pesticide 
residues  were  disposed  could  be 
collected  and  taken  to  non-sublitle  C 
units  (unlincd  impoundments,  for 
example)  because  the  leachate  would 
not  be  considered  to  be  a  hazardous 
waste.  This  is  because  the  waste  from 
which  the  leachate  is  derived  was 
disposed  before  the  effective  date  of  the 
listing,  and  the  leachate  does  not  exhibit 
any  of  the  hazardous  waste 
characteristics.  Indeed,  under  some  of 
the  commenters'  arguments,  collecting 
and  managing  tlie  waste  itself  at  these 
sites  (rather  than  the  leachate  derived 
from  the  waste's  disposal)  would  not 
trigger  subtitle  C  requirements.  EPA 
does  not  find  this  result  to  be  in  accord 
with  statutory  policies  or  the  language 
of  the  regulations. 

e.  Whether  Leachate  Can  Meet  the 
Treatment  Standards  for  the  IVastes 
From  Which  It  Is  Derived.  Commenters 
also  argued  that  landfill  leachate  could 
not  typically  be  treated  to  meet  the 
treatment  standards  in  ihe  rule.  They 
also  maintained  that  leachate  (or  at 
least  leachate  from  commercial  waste 
disposal  facilities)  should  have  its  own 
treatability  group  reflecting  its 
significant  difference  from  the  wastes 
from  which  it  is  derived. 

EPA  staled  at  proposal  that  although 
it  is  correct  that  EPA's  treatment 
standards  are  based  on  treating  single 
wastes,  leachate  that  is  derived  from 
disposal  of  these  wastes  could  be 
treated  to  meet  the  treatment  standards 
because  leachale  typically  is  more  dilute 
than  the  waste  from  which  it  is  derived. 
Thus,  for  example,  if  the  original 
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wastewater  contains  200  ppm  of 
methylene  chloride,  while  leachate  from 
disposal  of  the  waste  contains  5  ppm  of 
methylene  chloride,  the  leachate  could 
be  treated  to  meet  a  standard  based  on 
treating  the  waste  with  200  ppm 
methylene  chloride.  EPA  also  noted  that 
a  treatability  variance  was  available  to 
accommodate  those  situations  where 
leachate  could  not  be  treated  to  meet 
the  treatment  standards  (53  FR  17586: 
May  17, 1988). 

Commenters  assert,  however,  that 
commercial  leachate  is  not  just  from  one 
waste,  but  from  many.  Even  so,  EPA  still 
believes  that  leachate,  even  from 
multiple  waste  codes,  can  be  treated  to 
meet  the  underlying  wastewater 
treatment  standards  because  it  contains 
lower  concentrations  of  the  constituents 
of  concern  than  the  wastes  on  which  the 
treatment  standards  are  based.  Nor  has 
the  Agency  seen  evidence  that  leachate 
typically  contains  interfering  agents,  not 
found  in  the  original  wastes,  that 
impede  treatment  performance.  EPA  has 
carefully  examined  the  data  submitted 
during  the  public  comment  period,  and 
finds  that  it  essentially  confirms  the 
Agency's  statements  at  proposal.  That 
is,  the  leachate  has  comparable  or  lower 
levels  (in  some  cases,  orders  of 
magnitude  lower)  than  the  wastes  on 
which  treatment  standards  are  based. 
None  of  the  data  suggest  that  leachate 
from  commercial  facilities  is  somehow 
so  exceptional  that  it  cannot  be  treated 
to  meet  the  standards.  (Indeeti,  of  these 
data,  many  of  the  samples  would  meet 
the  treatment  standards  as  generated 
and  so  would  not  require  treatment  at 
all.)  The  Agency  expects  that  where 
.  groundwater  contaminated  with 
leachate  is  being  treated  in  pump-and 
treat  operations,  the  standards  can  be 
met  with  existing  technology.  The 
treatability  variance  in  section  268.44 
also  is  available  in  thoje  crrrs  where 
leachate  proves  to  be  u.itreatable  to  the 
applicable  standard  for  the  prohibited 
wastes  that  it  contains. 

EPA  also  has  carefully  considered 
comments  that  lead  ate  deriving  from 
multiple  waste  codes  will  be  subject  to 
conflicting,  multiple  treatment 
standards.  Examples  contained  in  the 
public  comments  were  of  leachate 
derived  from  wastes  whose  treatment 
standards  were  based  on  both  oxidation 
and  reduction  technologies.  Another 
example  was  of  leachate  derived 
partially  from  wastes  whose  treatment 
standards  require  total  constituent 
analysis  (because  treatment  is  based  on 
destruction  of  organics),  and  partially 
derived  from  other  wastes  whose 
treatment  standards  require  TCLP 
analysis  (for  fixation  of  inorganics).  EPA 


does  not  find  these  examples 
persuasive.  Waste  constituents  can  be 
treated  sequentially  in  treatment  trains 
to  avoid  the  types  of  alleged 
incompatibilities.  For  example,  if 
leachate  contains  both  cyanide  and 
hexavalent  chromium,  cyanide  can  be 
oxidized  in  a  tank,  and  hexavalent 
chromium  can  be  reduced  and 
precipitated  afterwards  in  a  separate 
tank.  Leachate  containing  both  organics 
and  inorganics  can  be  treated  in  a 
treatment  train  with  organics  being 
stripped,  followed  by  metals  being 
precipitated.  Many  of  the  treatment 
standards  for  First  Third  wastes  are  in 
fact  based  upon  treatment  trains  of 
these  types. 

Several  commenters  complained  of 
the  unfairness  of  planning  to  meet  a 
"moving  target"  of  treatment  standards. 
That  is,  they  maintained  that  because 
leachate  contains  (or  potentially 
contains)  many  or  even  most  of  the 
listed  waste  codes,  they  will  not  know 
until  completion  of  the  land  disposal 
restrictions  in  1990  what  ultimate 
treatment  standards  for  leachate  will  be, 
given  that  the  leachate  will  have  to  be 
treated  to  meet  the  most  stringent  level 
for  the  constituents  for  which  there  are 
overlapping  treatment  standards.  EPA 
believes,  however,  that  ultimate 
treatment  standards  for  wastewaters 
will  not  differ  to  any  great  degree. 
Wastewater  treatment  technologies  are 
relatively  standardized,  and  achieve 
performance  results  that  are  similar 
unless  the  matrices  are  exceptionally 
contaminated  or  contain  high 
concentrations  of  interfering  agents. 
Based  on  the  data  presently  available, 
EPA  has  not  found  this  to  be  the  case 
with  leachate,  even  leachate  from 
commercial  hazardous  waste  landfills. 
Thus,  EPA  believes  that  conventional 
wastewater  treatment  technologies  or 
treatment  trains — for  example,  some 
type  of  stripping  technology  followed  by 
a  type  of  chemical  precipitation — will 
generally  be  able  to  achieve  treatment 
standards  for  leachate.  To  the  extent 
this  becomes  an  issue  as  EPA  proposes 
treatment  standards  for  the  remaining 
hazardous  wastes,  commenters  can 
present  data  showing  that  conventional 
waste  treatment  systems  for  leachate 
are  unable  to  achieve  treatment 
standards.  No  such  data  were  presented 
with  regard  to  leachate  containing 
solvents  and  First  Third  prohibited 
wastes,  in  the  Agency's  view.  Since 
these  wastes  tend  to  be  the  most 
contaminated  (see  the  statutory 
prioritization  of  solvents  and  the 
Agency's  prioritization  of  First  Third 
wastes  based  on  RCRA  section 
3004(g)(5)),  EPA  believes  it  reasonable 


that  subsequent  treatment  standards 
will  be  comparable  to  those  already 
adopted. 

Finally,  regarding  comments  on  the 
capacity  to  treat  leachate,  most 
collected  leachate  is  presently  treated  in 
a  way  that  does  not  even  implicate 
RCRA,  and  so  does  not  create  a  demand 
on  available  capacity.  Thus,  as  noted 
above,  tanks  that  treat  leachate  (and 
any  other  wastewater)  at  facilities 
subject  to  regulation  under  the  Clean 
Water  Act's  NPDES  or  pretreatment 
programs  are  exempt  from  almost  all 
RCRA  regulation.  Most  leachate  is 
treated  in  tanks,  according  to  comments 
and  the  Agency's  own  information,  and 
so  does  not  require  additional  treatment 
capacity.  Commenters  noted  that  some 
facilities  have  impoundments  that  are 
used  to  perform  polishing  type  treatment 
of  leachate,  but  EPA  beUeves,  based  on 
the  information  presented,  that  leachate 
can  be  treated  to  meet  treatment 
standards  before  being  placed  in 
impoundments  so  that  impounded 
leachate  need  not  create  demands  on 
existing  treatment  capacity. 

5.  Transfer  of  Treatment  Standards 

In  today's  rule,  some  treatment 
standards  are  not  based  on  testing  of  the 
treatment  technology  on  the  specific 
waste  subject  to  the  treatment  standard. 
Instead,  the  Agency  determined  that  the 
constituents  present  in  the  waste  can  be 
treated  to  the  same  performance  levels 
as  observed  in  other  wastes  for  which 
EPA  has  previously  developed  treatment 
data.  EPA  believes  transferring 
treatment  performance  from  tested  to 
untested  wastes  is  valid  technically. 

Transfer  of  treatment  standards  to 
wastes  from  similar  processing  steps 
requires  little  formal  analysis  because  of 
the  likelihood  that  similar  production 
processes  will  produce  a  waste  matrix 
with  similar  characteristics.  However,  in 
the  case  where  the  industries  are 
similar,  but  other  aspects  of  production 
processes  may  be  dissimilar,  EPA  more 
closely  examines  the  waste 
characteristics  prior  to  concluding  that 
the  untested  waste  constituents  can  be 
treated  to  levels  associated  with  tested 
wastes. 

EPA  undertakes  a  two-step  analysis 
when  determining  whether  wastes 
generated  by  different  processes  can  be 
treated  to  the  same  level  of 
performance.  First,  EPA  reviews  the 
available  waste  characteristic  data  to 
identify  those  parameters  which  are 
expected  to  affect  treatment  selection. 
EPA  has  identified  some  of  the  most 
important  constituents  and  other 
parameters  needed  to  select  the 
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treatment  technology  appropriate  for  a 
given  waste. 

Second,  when  an  individual  analysis 
suggests  that  an  untested  waste  can  be 
treated  with  the  same  technology  as  a 
waste  for  which  treatment  performance 
data  are  already  available.  EPA  then 
analyzes  a  more  detailed  list  of 
constituents  that  represent  some  of  the 
most  important  waste  characteristics 
which  the  Agency  believes  will  affect 
the  performance  of  the  technology.  By 
examining  and  comparing  these 
characteristics,  the  Agency  determines 
whether  the  untested  wastes  will 
achieve  the  same  level  of  treatment  as 
the  tested  waste.  Where  the  Agency 
determines  that  the  untested  waste  can 
be  treated  as  well  as  the  tested  waste, 
the  treatment  standards  can  be 
transferred.  A  detailed  discussion  of  this 
transfer  process  for  each  waste  and 
constituent  can  be  found  in  the  BOAT 
background  documents  for  each  waste 
or  waste  treatability  group. 

Several  commenters  stated  that  they 
do  not  believe  that  standards  for  certain 
constituents  could  be  transferred  to 
certain  waste  codes.  EPA's  response  to 
these  comments  are  addressed  in  the 
sections  of  today's  preamble  that 
discuss  that  particular  waste  code  or 
treatability  group. 

6.  No  Land  Disposal  as  the  BOAT 
Treatment  Standard 

EPA  is  establishing  "no  land  disposal" 
as  the  treatment  standard  for  several  of 
the  First  Third  wastes.  This  standard  is 
analogous  to  the  zero  discharge 
standard  established  as  Best  Available 
Technology  (BAT)  under  the  Clean 
Water  Act's  effluent  guideline  program. 
It  indicates  that  after  examining 
available  data,  the  Agency  has 
identified  that:  (1)  The  waste  can  be 
totally  recycled  without  generating  a 
prohibited  residue;  or  (2)  the  waste  is 
not  currently  being  land  disposed;  or  (3) 
the  waste  is  no  longer  being  generated. 

Several  commenters  provided 
information  that  for  certain  wastes  that 
one  or  more  of  these  premises  is  invalid. 
In  those  cases,  the  Agency  will  net 
finalize  the  treatment  standard  of  "no 
land  disposal",  and  will  not  establish  a 
treatment  standard  for  that  waste  in 
today's  rule.  The  soft  hammer 
provisions,  as  discussed  elsewhere  in 
this  preamble,  will  therefore  apply  for 
those  wastes  or  subcategories  of  wastes. 
EPA  intends  to  develop  treatment 
standards  for  these  wastes  prior  to  May 
8,  1990. 

For  those  nonwastewaters  for  which 
no  specific  comments  were  received 


refuting  the  validity  of  EPA's  basis  for 
"no  land  disposal".  EPA  has 
promulgated  the  standard  as  final.  EPA 
has  not  promulgated  a  "no  land 
disposal"  standard  as  final  for  any 
wastewaters.  Since  First  Third  wastes 
have  been  historically  managed  in  land 
disposal  units.  EPA  recognizes  that  the 
potential  exists  for  the  generation  of 
leachate  from  these  land  disposal  units. 
Based  on  waste  characterization  data 
submitted  by  several  commenters, 
leachates  appear  to  meet  EPA's 
definition  of  wastewaters.  Therefore, 
EPA  believes  that  constituent  standards 
must  be  established  for  wastewaters 
(i.e.,  leachates)  and  that  a  "no  land 
disposal"  is  not  justified  based  on  the 
premise  of  "no  generation".  It  is 
important  to  point  out  that  this  standard 
is  not  intended  to  imply  that  the  waste 
was  so  extremely  hazardous  that  it 
could  not  be  safely  land  disposed  or 
handled,  but  rather  that  alternative 
forms  of  management  exist  for  them. 
The  Agency  believes  that  where  it  has 
finalized  a  treatment  standard  of  "no 
land  disposal",  there  should  either  be  no 
generation  of  this  type  of  waste  or  that 
such  generated  wastes  can  be  handled 
in  a  manner  that  will  not  require  land 
disposal.  In  cases  where  a  waste  is 
generated  and  the  basis  for  the  "no  land 
disposal"  standard  was  that  the  waste 
was  not  being  generated,  or  where  a 
waste  is  significantly  different  than  the 
waste  examined  by  EPA  (e.g.,  a  specific 
spill  residue],  a  person  may  petition  the 
Agency  for  a  treatment  standard 
applicable  to  their  waste  using  the 
provisions  of  §  268.44.  Prior  to  May  8, 
1990,  the  Agency  could  also,  through  a 
rulemaking,  make  the  "soft  hammer" 
provisions  of  §  268.8  applicable  in  these 
situations. 

7.  Waste  Specific  Treatment  Standards 

This  section  describes  the 
development  of  BOAT  treatment 
standards  for  all  of  the  First  Third 
wastes  covered  by  today's  rule. 

a.  Revision  of  BOAT  Treatrnent 
Standard  for  Methylene  Chloride  in 
Wastewaters  from  the  Pharmaceutical 
Industry  Listed  as  FOOl.  F002.  F0G3.  F004 
and/or  F005.  Today's  rule  promulgates 
the  proposed  revision  to  the  treatment 
standard  for  methylene  chloride  in 
F001-F005  wastewaters  from  the 
pharmaceutical  industry.  Where  EPA 
has  set  a  treatment  standard,  it  is  not 
precluded  from  revising  that  standard 
after  the  statutory  date  provided  that 
rulemaking  procedures  are  followed. 
RCRA  section  3004(m)(l)  states 


specifically  that  treatment  standards  are 
to  be  revised  as  appropriate.  EPA 
believes  that  revision  of  this  standard  at 
this  time  is  appropriate  and  timely,  since 
the  effective  date  for  compliance  will 
occur  on  November  8, 1988. 

One  commenter  suggested  that  the 
Agency  does  not  have  adequate 
information  to  justify  using  treatment 
data  from  an  agricultural  chemical 
facility  in  determining  the  treatability  of 
wastewaters  from  pharmaceutical 
facilities.  In  particular,  the  commenter 
believes  that  concentrations  of 
methylene  chloride,  dissolved  solids, 
methanol  and  the  presence  of  other 
constituents  in  the  wastes  from  the 
pharmaceutical  industry  are 
significantly  different  from  those  in  the 
wastes  that  were  studied  by  EPA  and 
that  these  differences  would  affect  the 
treatment  performance  for  these  wastes. 

Based  on  information  provided  in  the 
background  document  for  the  proposed 
rule,  data  indicated  that  the  wastewater 
from  the  agricultural  facility  contained 
methylene  chloride  concentrations 
ranging  from  2,500  to  7,400  ppm,  while 
the  wastewaters  from  the  i 

pharmaceutical  plant  contained 
concentrations  ranging  from  225  to 
10,000  ppm.  The  Agency  believes  that 
this  difference  in  methylene  chloride 
concentrations  is  not  significant  and 
would  not  affect  the  performance  of  the 
treatment  system.  In  addition,  the 
Agency  believes  that  a  plant  generating 
wastewaters  with  higher  methylene 
chloride  concentrations  could  use  a 
steam  stripper  treat.ment  system  of  a 
larger  design  or  one  with  an  increased 
retention  time  in  order  to  comply  with 
these  standards. 

Information  provided  in  the 
beickground  document  for  the  proposed 
rule  also  showed  that  the  concentration 
of  methanol  in  the  pharmaceutical 
industry  wastewaters  ranged  from  369 
to  1.684  ppm  while  the  concentration  of 
methanol  in  the  agricultural 
wastewaters  ranged  from  55  to  81  ppm. 
The  Agency  recognizes  that  there  is  a 
diffcrenc'i  in  methanol  concentrations; 
however,  if  believes  that  the 
concentration  of  methanol  would  not 
affect  the  performance  of  the  treatment 
system  because  methanol  has  a  higher 
boiling  point  than  methylene  chloride 
and  it  does  not  form  an  azeotrope  with 
methylene  chloride.  In  fact,  methanol 
forms  a  binary  azeotrope  with  water  at 
a  specific  temperature  and  pressure. 

Commenters  also  cited  the  difference 
in  dissolved  solids  levels  between 
pharmaceutical  wastewaters  and 
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agricultural  wastewaters.  Data  show 
that  the  concentration  of  dissolved 
solids  in  the  pharmaceutical 
wastewaters  ranged  from  2,000  to  4,000 
ppm,  while  the  agricultural  wastewaters 
ranged  from  89,000  to  122,000  ppm. 
Although,  the  difference  in 
concentration  is  significant,  the  Agency 
believes  that  the  agricultural 
wastewaters  with  higher  concentrations 
of  total  dissolved  solids  are  more 
difficult  to  treat.  Thus,  EPA  concludes 
that  the  wastewaters  from  the 
pharmaceutical  industry  would  be 
easier  to  steam  strip  due  to  the 
relatively  lower  dissolved  solids  content 
and  therefore,  should  be  able  to  meet 
the  treatment  standard.  Therefore,  EPA 
maintains  that  it  does  have  adequate 
information  to  justify  using  treatment 
data  from  an  agricultural  chemical 
facility  in  determining  the  treatability  of 
wastewaters  from  pharmaceutical 
facilities.  Thus,  the  Agency  is 
promulgating  the  standard  for 
wastewaters  from  the  pharmaceutical 
industry  based  on  the  transfer  of 
treatment  data  for  wastewaters  from  the 
agricultural  industry. 

This  treatment  standard  was 
established  based  on  the  performance  of 
a  steam  stripping  process.  While  the 
standard  is  based  on  data  obtained  from 
a  steam  stripping  process,  other 
treatment  technologies  that  can  achieve 
this  standard  are  not  precluded  from  use 
by  this  rule. 

The  Agency  feels  that  it  is  important 
to  reiterate  that  none  of  the  treatment 
standards  for  other  hazardous 
constituents  in  F001-F005  wastewaters, 
or  any  hazardous  constituents  in  FOOl- 
F005  nonwastewaters  have  been 
revised;  these  standards  remain  as 
promulgated  on  November  7, 1986  (51  FR 
40572).  Also,  the  Agency  has  not  revised 
the  standard  for  methylene  chloride  in 
F001-F005  wastewaters  other  than  those 
from  the  pharmaceutical  manufacturing 
industry. 

The  final  revised  BOAT  treatment 
standard  for  methylene  chloride  in 
wastewaters  identified  as  FOOl.  F002, 
F003,  F004  and/or  F005  from  the 
pharmaceuticals  industry  is  listed  in  the 
table  following  this  section.  (Note  that 
the  treatment  standard  is  reflected  in 
the  regulations  by  amending  §  268.41  for 
wastewaters  from  the  pharmaceutical 
industry  by  removing  methylene 
chloride  and  its  corresponding 
concentration  of  12.7  mg/l,  and  adding 
the  revised  treatment  standard  in 
§  268.43]. 


BOAT  Treatment  Standards  for  FOCI, 
F002,  F003,  F004.  AND  FOGS 
(Wastewaters) 

[Pharmaceuticals  Industry  Subcategory] 


Maximum  tor  any  single  grab 
sample 

Constituent 

Total 
compo- 
sition 
(mg/l) 

TCLP  (mg/l) 

Mettiytene 
chloride. 

0.44 

Not  applicable. 

b.  F006 — Wastewater  treatment 
sludges  from  electroplating  operations 
except  from  the  following  processes:  (1) 
Sulfuric  acid  anodizing  of  aluminum;  (2) 
tin  plating  on  carbon  steel;  (3)  zinc 
plating  (segregated  basis)  an  carbon 
steel;  (4)  aluminum  or  zinc-aluminum 
plating  on  carbon  steel;  (5)  cleaning/ 
stripping  associated  with  tin,  zinc  and 
aluminum  plating  on  carbon  steel;  and 
(6)  chemical  etching  and  milling  of 
aluminum.  Today's  rule  promulgates 
treatment  standards  for  five  constituents 
proposed  for  F006  nonwastewaters. 
Individual  standards  based  on  the 
analysis  of  TCLP  leachates  have  been 
established  for  cadmium,  total 
chromium,  lead,  nickel,  and  silver  and 
are  listed  in  the  table  at  the  end  of  this 
section. 

These  treatment  standards  were 
established  based  on  the  performance  of 
a  stabilization  process  using  cement  kiln 
dust  as  a  binding  agent.  Other 
stabilization  binding  agents  and  other 
treatment  technologies  that  can  achieve 
these  standards  are  not  precluded  from 
use  by  this  rule. 

At  the  time  of  this  rule,  the  Agency 
had  not  completed  its  evaluation  of 
waste  characterization  and  treatment 
information  for  antimony,  arsenic, 
barium,  and  selenium.  The  proposed 
rule  contained  the  notation  "reserved"' 
for  these  constituents,  noting  that  EPA 
would  be  setting  standards  when  the 
evaluation  was  completed.  Several 
commenters  suggested  that  a  treatment 
standard  of  "reserved"  was  confusing  to 
the  regulated  community  and 
unnecessary.  Since  individual  standards 
would  still  have  to  be  proposed  and 
promulgated  through  the  normal 
rulemaking  procedures,  no  benefit  is 
achieved  by  the  "reserved"  notation  for 
these  constituents.  Therefore,  the 
Agency  has  dropped  it  from  the  final 
rule  for  this  waste  code. 

Several  commenters  argued  that  EPA 
should  not  regulate  copper  or  zinc,  as 
EPA  proposed  to  do,  because  they  are 
not  hazardous  constituents  specifically 
listed  on  Appendix  Vlll  of  40  CFR  Part 
261.  The  Agency  does  not  totally  agree, 
in  that  both  zinc  cyanide  and  copper 


cyanide  are  listed  on  Appendix  VIII,  and 
both  are  or  may  be  components  of 
electroplating  wastes.  Further,  EPA  has 
determined  that  both  zinc  and  copper 
are  aquatic  toxins,  and  the  Agency 
considered  adding  them  to  Appendix 
Vlll  for  that  reason.  However,  in  this 
rulemaking  the  Agency  is  only 
regulating  zinc  and  copper  when  they 
are  indicators  of  performance  of 
treatment  of  other  Appendix  VIII 
hazardous  constituents.  Further,  the 
Agency  believes  that  these  metal 
constituents  are  controlled  by  treatment 
of  the  metal  constituents  that  are 
regulated  by  today's  rule  and  therefore, 
is  not  promulgating  standards  for  copper 
or  zinc  as  part  of  the  treatment 
standards  for  F006  nonwastewaters. 

F006  wastewater  treatment  sludges 
may  contain  treatable  levels  of 
cyanides.  EPA  does  not  consider 
stabilization — BDAT  for  the  metals  in 
this  waste — to  be  a  demonstrated 
technology  for  the  treatment  of  cyanide. 
The  Agency  is  currently  investigating 
the  use  of  technologies  such  as 
electrolytic  oxidation,  alkaline 
chlorination,  wet  air  oxidation, 
ozonation,  and  other  chemical  oxidation 
as  applicable  technologies  for  F006 
wastes  that  contain  treatable  quantities 
of  cyanide.  EPA  will  determine  which  of 
these  technologies  should  be  the  basis  of 
the  BDAT  standard  when  these  data 
become  available  later  this  year.  Since 
EPA  has  insufficient  information  to 
establish  either  a  separate  treatability 
group  for  F006  nonwastewaters 
containing  treatable  levels  of  cyanide  or 
a  treatment  standard  for  the  cyanide 
contained  in  them,  the  Agency  is 
identifying  the  treatment  standard  as 
"reserved"  until  a  standard  can  be 
proposed  later  this  year.  Because  the 
Agency  believes  that  a  standard  will  be 
proposed  within  six  months,  the  use  of 
"reserved"  is  important  in  assuring  that 
generators  focus  their  attention  on  the 
treatment  of  cyanide  as  well  as  the 
metal  constituents  regulated  in  today's 
rule.  It  is  also  important  to  note  that, 
until  a  standard  for  cyanide  in  F006 
nonwastewaters  is  promulgated,  those 
F006  nonwastewaters  containing 
cyanides  may  be  land  disposed,  as  long 
as  they  do  not  exceed  the  statutory 
cyanide  concentration  prohibited  under 
the  statutory  "California  List" 
restrictions — namely  liquid  hazardous 
wastes  containing  free  cyanides  at 
concentrations  of  1000  ppm  or  greater. 
(RCRA  3004(d),  42  U.S.C.  6924(d);  see 
also  52  FR  25760,  July  8, 1987]. 

Several  commenters  argued  that 
dewatering  technologies  such  as  vacuum 
filtration,  plate  and  frame  pressure 
filtration,  and  centrifugation  should  be 
allowed  and  should  be  the  basis  for 
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BDAT.  While  these  technologies  do 
reduce  the  water  content  in  the  waste 
and  generally  reduce  the  volume  of  solid 
residuals  that  require  disposal,  the 
Agency  maintains  that  these 
technologies  are  merely  simple  physical 
treatment  technologies  and  generally  do 
not  provide  any  significant  treatment  of 
the  metals  or  cyanide  contained  in  the 
sludge.  In  cases  where  dewatering  alone 
produces  a  residual  that  can  meet  the 
treatment  standards,  the  Agency 
believes  that  it  is  the  treatment  prior  to 
the  dewatering  step  that  has  provided 
the  most  effective  treatment  of  the  metal 
constituents.  Dewatering  technologies 
are  not  precluded  from  use  by  this 
regulation  and  can  be  considered 
applicable  technologies  when  the 
residuals  meet  the  promulgated 
treatment  standards  or  when 
dewatering  is  incorporated  into  an 
additional  treatment  train  that  produces 
a  residual  that  can  achieve  these  levels. 
Such  a  treatment  train  may  include 
treatment  technologies  such  as 
chromium  reduction,  cyanide 
destruction,  metals  precipitation, 
settling,  filtration  (or  centrifugation), 
and  solidification. 

One  commenter  identified  cases 
where  metal  recovery  processes  have 
been  used  for  metal-bearing  sludges. 
However,  at  this  time,  their  apphcability 
to  F006  treatment  sludges  has  not  been 
examined  in  order  to  develop  additional 
standards.  The  concentrations  and 
identity  of  metals  in  F006  wastes  vary 
depending  on  the  specific  metals  used  in 
the  plating  process.  EPA  has  not  been 
able  to  define  any  particular 
subcategories  of  F006  wastes  that  would 
be  amenable  to  a  particular  recovery 
process. 

Commenters  also  insisted  that 
because  metal  recovery  processes  for 
electroplating  wastewaters  exist  and  are 
being  used,  EPA  should  establish  a 
treatment  standard  of  "no  land 
disposal"  for  F006  and  thereby,  force  all 
electroplating  wastewaters  to  recovery. 
EPA  does  not  believe  this  alternative  to 
be  viable  because  it  is  not  clear  that  all 
electroplating  wastewaters  are 
amenable  to  recovery,  and  even  if  they 
were,  the  recovery  processes  themselves 
generate  a  sludge  which  would  be  F(X)6. 
and  thus  require  a  treatment  standard. 
Thus,  the  concentrations  and  identity  of 
metals  in  these  wastewaters  can  vary 
depending  on  the  specific  metals  used  in 
the  plating  process.  In  addition,  other 
wastewaters  are  often  generated  at 
electroplating  facilities  from  sump 
collections  of  floor  rinsings,  from 
accidental  spills  and  from  general 
maintenance.  While  these  wastewaters 
may  be  potentially  recovered  by  mixing 


with  other  process  waters,  there  is  a 
strong  possibility  that  they  could  foul 
the  recovery  process  due  to 
nonhazardous  contaminants  from  the 
floor.  Recovery  processes  often  include 
reverse  osmosis  and  cation  exchange 
techniques.  These  techniques  often 
produce  acidic  or  caustic  backwashes 
which  also  must  be  treated.  The  sludge 
from  these  processes  would  also  be 
classified  as  F006. 

At  this  time,  EPA  has  not  been  able  to 
define  any  particular  subcategory  of 
electroplating  wastewaters  that  would 
be  amenable  to  a  particular  recovery 
process.  Thus,  the  Agency  believes  that 
it  is  unlikely  that  a  standard  of  "no  land 
disposal"  would  be  justified  for  all  F006 
wastes.  It  is  important  to  point  out  that, 
where  EPA  has  set  a  treatment 
standard,  it  is  not  precluded  from 
revising  that  standard  after  the  statutory 
date  provided  that  rulemaking 
procedures  are  followed. 

F006  waste  is  a  sludge  consisting  of 
precipitated  residues  generated 
following  treatment  of  wastewaters 
from  electroplating  operations.  Several 
commenters  have  identified  specific 
sources  of  wastewater  forms  of  F006 
such  as  those  being  generated  at  a 
CERCLA  site,  during  a  corrective  action 
at  a  RCRA  facility,  and  as  a  leachate 
from  a  landfill.  Since  generation  of  F006 
wastewaters  does  occur,  the  premise  of 
no  generation  as  a  basis  for  the 
treatment  standard  of  "no  land 
disposal"  appears  to  be  unjustified, 
(Please  note  as  an  interpretive  matter, 
that  supernatant  from  F006  generation  is 
not  considered  to  be  F006,  but  simply 
wastewater  from  treatment  of 
electroplating  wastewaters.  Filtrate  from 
F006  sludges  could  be  hazardous  under 
the  derived-from  rule,  but  if  it  is  similar 
in  terms  of  identity  and  concentration  of 
constituents  in  the  influent  to  the 
wastewater  treatment  process,  it  is  not 
considered  to  be  derived-from  F006. 
Rather,  it  is  the  original  influent 
wastewater.) 

The  Agency  is,  therefore,  not  able  to 
promulgate  the  treatment  standard  for 
F006  wastewaters  in  today's  rule.  EPA 
does  intend  to  propose  and  promulgate 
numerical  treatment  standards  for  F006 
wastewaters  prior  to  May  8, 1990.  It  is 
likely  that  these  standards  will  be  based 
upon  information  available  from  EPA's 
NPDES  discharge  limitation  program  for 
electroplating  facilities.  Since  no 
standard  is  promulgated  in  today's  rule 
for  F006  wastewaters,  this  subgroup  of 
wastes  is  restricted  from  land  disposal 
according  to  the  "soft  hammer" 
provisions  described  in  other  sections  of 
this  preamble.  [Note. — As  discussed  in 
detail  in  section  III.C.3.,  EPA  is 


amending  §  268.12  to  include 
wastewater  residues  derived  from  the 
treatment  of  "soft  hammer"  wastes  by 
certain  processes,  as  well  as  leachate 
derived  from  the  management  of  "soft 
hammer"  wastes  and  "soft  hammer" 
waste  contaminated  groundwater; 
thereby  moving  the  aforementioned 
types  of  wastewaters  into  the  group  of 
wastes  identified  as  the  Third  Third. 
Thus,  these  types  of  F006  wastewaters 
are  not  subject  to  the  "soft  hammer" 
prohibitions  in  §  268.33(f).  This  action 
will  allow  these  wastewater  residues  to 
be  disposed  in  nonminimum  technology 
units  and  such  residues  will  not  be 
subject  to  the  certification  requirements 
of  §  268.8.] 

BDAT  Treatment  Standards  for  F006 

[Nonwastewaters] 


Maximum  for  any  smgle 
grab  sample 

Constituent 

Total 

composition 

(mg/kg) 

TCLP  (mg/l) 

Cadmium 

0066 

Chromium  (total) 

55 

Lead 

51 

Nickel 

.32 

Silver 

072 

Cyanides  (total) 

{') 

'  Not  applicable 
'  Reserved. 

c.  KOOl — Bottom  sediment  sludge  from 
the  treatment  of  wastewaters  from  wood 
preserving  processes  that  use  creosote 
and/or pentachlorophenol.  Today's  rule 
promulgates  treatment  standards  for 
KOOl  wastewaters  and  nonwastewaters. 
BDAT  treatment  standards  for  the 
organic  constituents  in  KOOl 
wastewaters  and  nonwastewaters  were 
established  based  on  the  performance  of 
a  rotary  kiln  incinerator  and  specifically 
on  the  concentrations  found  in  the 
residuals.  BDAT  treatment  standards  for 
the  metal  constituents  in  KOOl 
nonwastewaters  (ash  residues)  were 
established  based  on  the  performance  of 
a  stabilization  treatment  process  and 
those  for  the  metal  constituents  in  KOOl 
wastewaters  were  based  on  chemical 
precipitation.  Other  treatment 
technologies  such  as  biodegradation, 
solvent  extraction,  and/or  stabilization 
that  can  achieve  these  standards  are  not 
precluded  from  use  by  this  rule. 

For  all  wastes  identified  as  KOOl,  EPA 
is  promulgating  final  treatment 
standards  for  six  organic  constituents. 
These  are  naphthalene, 
pentachlorophenol,  phenanthrene. 
pyrene,  toluene,  and  xylenes.  EPA  is 
also  promulgating  final  treatment 
standards  for  lead.  The  final  standard 
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for  penfachlorophenol  is  the  result  of  a 
relatively  high  analytical  quantitation 
limit  observed  for  this  particular  K001 
waste.  No  data  was  received  which 
allowed  EPA  to  lower  this  standard 
based  on  lower  quantitation  limits  for 
pentachlorophenol  in  other  KOOl  wastes. 
Therefore,  the  promulgated  standard  for 
this  constituent  is  as  proposed. 

EPA  considered  the  establishment  of 
treatment  standards  for  polychlorinated 
dibenzofurans  and  polychlorinated 
dibenzodioxins.  In  the  proposed  rule, 
EPA  had  specifically  requested 
comments  on  this  issue.  However,  no 
additional  data  was  submitted  which 
could  be  evaluated  to  propose  numerical 
treatment  standards  for  these 
constituents.  Some  commenters  stated 
that  if  EPA  set  standards  for  these 
particular  hazardous  constituents,  no 
commercial  facility  would  accept  these 
wastes  for  treatment.  In  this  final  rule, 
EPA  is  not  setting  treatment  standards 
for  these  constituents.  However,  it  is 
important  to  point  out  that,  where  EPA 
has  set  a  treatment  standard,  it  is  not 
precluded  from  revising  that  standard 
after  the  statutory  date  provided  that 
rulemaking  procedures  are  followed. 
This  includes  the  addition  of  hazardous 
constituents  such  as  the  polychlorinated 
dibenzofurans  and  polychlorinated 
dibenzodioxins. 

Several  commenters  argued  that  EPA 
should  not  regulate  copper  or  zinc,  as 
EPA  proposed  to  do,  because  they  are 
not  hazardous  constituents  specifically 
listed  on  Appendix  VIII  of  40  CFR  Part 
261.  The  Agency  does  not  totally  agree, 
as  discussed  earlier.  However,  in  this 
rulemaking  the  Agency  is  only 
regulating  zinc  and  copper  when  they 
are  indicators  of  performance  of 
treatment  of  other  Appendix  VIII 
hazardous  constituents.  Further,  the 
Agency  believes  that  these  metal 
constituents  are  controlled  by  treatment 
of  the  metal  constituents  that  are 
regulated  by  today's  rule  and  therefore, 
is  not  promulgating  standards  for  copper 
or  zinc  as  part  of  the  treatment 
standards  for  KOOl  wastes. 

Several  commenters  suggested  that 
land  treatment  also  can  be  considered  to 
be  BDAT  for  this  waste.  Land  treatment 
is  dofined  as  a  form  of  land  disposal 
under  section  3004(k).  Treatment 
standards  are  those  that  apply  before 
land  disposal;  wastes  must  meet  these 
standards  before  they  can  be  land 
disposed.  See  section  3004(m);  see  also 
sections  3004  (d),  (e),  (f),  and  (g),  all  of 
which  refer  to  the  (m)  standards  as 


pretreatment  standards  which  apply 
before  land  disposal.  Moreover,  where 
Congress  wished  to  allow  a  form  of  land 
disposal  for  wastes  not  already  meeting 
the  treatment  standard,  it  said  so 
directly.  See  section  3005(j)(ll).  There  is 
no  such  directive  for  treatment  in  land 
treatment  units  of  wastes  not  already 
meeting  the  treatment  standard  (or 
subject  to  some  type  of  exception  from  a 
prohibition).  Consequently,  EPA  must 
reject  these  commenters'  suggestions  as 
a  matter  of  law. 

BDAT  Treatment  Standards  for  F001 

[Nonwastewaters] 


Maximum  lor  any  single 
grab  sample 


Constttuent 


Naphthalene 

Pentachlof  ophenol . . 

Phenanthrene 

Pyrene 

Toluene 

Xylenes 

Lead 


TCLP  (mg/l) 


(') 
(') 
(') 
(') 
(') 
(') 
0.51 


'  Not  applicable. 

BDAT  Treatment  Standards  for  FOCI 

[Nonwastewaters] 


Maximum  (or  any  single 
grab  sample 

Constituent 

Total 

composition 

(mg/l) 

TCLP  (mg/l) 

NaphthalerM 

0.15 
88 
.15 
.14 
.14 
.16 
.037 

Pentachlorophenol 

Phenanthrene 

Pyrene 

Toluene 

Xylenes 

Lead 

'  Not  applicable. 

d.  K015— Still  bottoms  from  the 
distillation  of  benzyl  chloride.  The 
BDAT  treatment  standard  of  "no  land 
disposal"  for  K015  nonwastewaters  was 
proposed  based  on  the  performance  of  a 
liquid  injection  incinerator  and  the  fact 
that  the  waste  contained  no  measurable 
ash  (the  solid  residue  from  incineration). 
The  detection  limit  for  the  ash  content  of 
the  K015  nonwastewaters  studied  by 
EPA  was  0.01%  by  weight.  Since  no 
comments  were  received  indicating 
generation  of  K015  wastes  with 
detectable  levels  of  ash,  EPA  has 
decided  that  the  premise  of  "no  ash"  as 
a  basis  for  the  treatment  standard  of  "no 
land  disposal"  appears  to  be  justified. 
Therefore,  today's  rule  promulgates  the 


final  treatment  standard  of  "no  land 
disposal"  for  all  K015.  One  commenter 
expressed  concern  that  if  K015  were 
mixed  with  a  waste  that  did  contain  an 
ash,  the  resultant  ash  would  be  subject 
to  the  "no  land  disposal"  standard  for 
K015.  EPA  agrees  with  the  commenter 
that  the  standard  would  be  applicable, 
but  believes  that  blending  with  a  waste 
or  fuel  that  contains  no  ash  is  an  option 
that  allows  compliance  with  the  "no 
land  disposal"  standard  for  K015.  At  the 
same  time,  EPA  also  recognizes  that 
K015  may  be  generated  with  an  ash 
content  if  K015  were  inadvertently 
spilled  (such  as  on  soil).  However,  EPA 
cannot  anticipate  this  type  of  nonroutine 
generation  and  therefore,  has  to 
disagree  with  these  commenters.  The 
Agency  also  beheves  that  for  situations 
such  as  this,  the  petition  processes  for 
obtaining  a  variance  from  the  treatment 
standard  provides  potential  generators 
with  a  viable  procedure  for  managing 
the  waste. 

The  use  of  other  treatment 
technologies  are  not  precluded  by  this 
rule.  For  example,  while  rotary  kiln  and 
fiuidized  bed  incinerators  are  generally 
designed  to  handle  solids  and  sludges, 
these  units  often  are  designed  to 
incinerate  liquids.  In  any  case,  where 
these  or  odier  treatment  technologies 
can  treat  K015  without  generating  an 
ash  or  other  solid  residual,  these  units 
may  be  used  to  achieve  the  "no  land 
disposal"  standard  for  the  K015 
nonwastewaters. 

Today's  rule  also  promulgates  final 
treatment  standards  for  K015 
wastewaters  for  all  constituents  as 
proposed.  The  regulated  constituents  are 
anthracene,  benzal  chloride,  benzo  (b 
and/or  k)  fluoranthene,  phenanthrene, 
toluene,  total  chromium  and  nickel. 
BDAT  treatment  standards  for  the 
organic  constituents  were  established 
based  on  the  performance  of  a  liquid 
injection  incineration  and  the 
concentrations  found  in  the  scrubber 
water.  BDAT  treatment  standards  for 
the  metal  constituents  in  wastewaters 
were  based  on  chemical  precipitation. 
Because  no  comments  were  received  on 
the  proposed  regulation  of  any  of  the 
specific  constituents  for  K015 
wastewaters,  EPA  assumes  that 
generators  of  K015  wastes  agree  with 
EPA's  assessment  of  the  treatability  of 
these  wastes.  All  final  treatment 
standards  are  listed  in  the  following 
table: 


UMI 
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BOAT  Treatment  Standards  for  KOI  5 

[Nonwastewaters] 

NO  LAND  DISPOSAL  BASED  ON  NO 
ASH 

BOAT  Treatment  Standards  for  KOI  5 

[Wastewaters] 


Constituent 

Maximum  for  any  single 
grab  sample 

Total 

composition 

(mg/l) 

TCLP  (mg/l) 

Anthracene 

1.0 
.28 

.29 
.27 
.15 
.32 
.44 

(') 
(') 

(') 
(■) 
(') 
{') 
(') 

Benzal  chloride 

Benzo  (b  and/of  k) 
fluoranthene 

Plienanttirene 

Toluene 

Chro.Tiium  (total) 

Nickel 

■  Not  applicable. 

e.  K016— Heavy  ends  or  distillation 
residues  from  the  production  of  carbon 
tetrachloride.  K018— Heavy  ends  from 
the  fractionation  column  in  ethyl 
chloride  production.  K019— Heavy  ends 
from  the  distillation  of  ethylene 
dichloride  in  ethylene  dichloride 
production.  K020— Heavy  ends  from  the 
distillation  of  vinyl  chloride  in  vinyl 
chloride  production.  K030 — Column 
bottoms  or  heavy  ends  from  the 
combined  production  of 
trichloroethylene  and 
perchloroethylene.  Today's  rule 
promulgates  final  treatment  standards 
for  K016,  K018.  K019,  K020  and  K030 
wastewaters  and  nonwastewaters  as 
proposed.  These  five  listed  hazardous 
wastes  are  generated  in  the  production 
of  chlorinated  chemicals  in  the  organic 
chemical  industry.  The  Agency  noted  in 
the  April  8. 1988  proposal  (53  FR  11755) 
that  K019  was  originally  scheduled  for 
Part  268  regulation  in  the  Second  Third 
(effective  June  8. 1989).  However,  due  to 
the  similarity  between  K019  and  the 
other  wastes  in  this  treatability  group 
(K016,  K018,  K020  and  K030).  the  Agency 
has  chosen  to  accelerate  the  schedule 
for  K019. 

Several  commenters  opposed  this 
accelerated  schedule  for  K019,  stating 
that  business  operations  had  been 
planned  based  on  K019  being  regulated 
in  June  of  1989.  However,  the  statute 
does  not  preclude  EPA  from  prohibiting 
the  land  disposal  of  a  given  waste  ahead 
of  schedule  (and  the  schedule  in 
§§  268.10-268.12  itself  says  that  wastes 
will  be  evaluated  by  a  given  date, 
indicating  that  the  specified  date  is  the 
latest  time  by  which  EPA  will  act),  and 
in  fact  compels  the  Agency  to  prohibit 
the  land  disposal  of  hazardous  v.'astes 
as  soon  as  possible.  Having  identified 
BDAT  and  developed  treatment 
standards  for  K019  wastes,  the  Agency 


believes  the  most  prudent  approach  is  to 
promulgate  the  standards  and  effective 
date  as  proposed. 

BDAT  treatment  standards  for  the 
organic  constituents  in  these  wastes  are 
based  on  the  performance  of  rotary  kiln 
incineration  and  the  concentrations 
found  in  the  residuals.  Other  treatment 
technologies  such  as  fluidized  bed 
incineration,  biodegradation,  and 
solvent  extraction,  that  can  achieve 
these  standards  are  not  precluded  from 
use  by  this  rule. 

As  described  fully  in  the  background 
document  for  these  wastes,  individual 
constituent  standards  from  waste  code 
K019  have  been  transferred  to  those  of 
constituents  in  waste  codes  K016,  K018, 
K020,  and  K030.  The  Agency  based  this 
transfer  of  standards  primarily  on  the 
physical  and  chemical  similarity  of  the 
individual  organic  constituents  as  well 
as  the  similarities  in  overall 
characteristics  of  the  individual  wastes. 
Because  no  comments  were  received  on 
the  proposed  regulation  of  any  of  the 
specific  constituents  for  K016,  K018, 
K019.  K020  and  K030  wastes,  EPA 
assumes  that  generators  of  these  wastes 
agree  with  EPA's  assessment  that  these 
treatment  standards  can  be  achieved. 
The  regulated  constituents  and  BDAT 
treatment  standards  for  these  wastes 
are  listed  in  the  tables  at  the  end  of  this 
section. 

BDAT  Treatment  Standards  for  K016 

[Nonwastewaters] 


Maximum  for  any  single 
grab  sample 

Constituent 

Total 

compoatton 

(mg/kg) 

TCLP  (mg/l) 

Hexachlorobenzene 

Hexactilorobutadiene ... 
Hexactilorocyctopen- 
tadiene 

28 
5.6 

5.6 
28 
6.0 

(') 
(■) 

(■) 
(') 
(') 

Hexactiloroethane 

Tetrachloroettiene 

■  Not  applicable. 

BDAT  Treatment  Standards  for  KOI 6 

[Wastewaters] 


Maximum  (or  any  single 
grab  sample 

Constituent 

Total 

composition 

(mg/l) 

TCLP  (mg/l) 

Hexachlorotjenzene 

Hexachlorobutadiene .... 
Hexachlorocyclopenta- 
diene 

0.033 
007 

.007 
.033 
.007 

(') 
(') 

(') 
(') 

(') 

Hexachloroethane 

Telrachioroeihene 

BDAT  Treatment  Standards  for  K018 

[Nonwastewaters] 


Maximum  for  any  single 

grab  sample 

Constituent 

Total 

composition 

TCLP  (mg/l) 

(mg/kg) 

Ctiloroettnane 

6.0 

1 , 1  -Dichloroethane 

60 

1,2-Dictiloroethane 

6.0 

Hexactilorobenzene 

26 

Hexactilorobutadiene ... 

56 

Hexachloroethane 

28 

Pentachloroethane 

56 

1,1,1  -Tnchloroethane . . . 

60 

'  Not  applicable. 

BDAT  Treatment  Standards  for  KOI  8 

[Wastewaters] 


Maximum  for  any  single 
grab  sample 

Constituent 

Total 

composition 

(mg/l) 

TCLP  (mg/l) 

Chloroethane 

0.007 
.007 
.007 
.007 
.033 
.007 
.007 
.007 

Chlorome  thane 

1,1 -Dichloroethane 

1 ,2-Dichloroethane 

Hexachlorobenzene 

Hexachlorobutadiene .... 

Pentachloroethane 

1,1,1  -Tnchloroethane .... 

'  Not  applicable. 

BDAT  Treatment  Standards  for  K019 

[Nonwastewaters] 


Maximum  for  any  single 
grab  sample 


Constituent 


Bis(2- 

chloroeth/l)ether 

Chlorobenzene 

Chloroform 

1 ,2-Dichloroethane 

Hexachloroethane 

Naphthalene 

Phenanthrene 

Tetrachloroethene 

1.2.4- 

Trichlorobenzene .... 
1,1,1  -Tnchloroethane . 


TCLP  (mg/l) 


(') 
(') 
(■) 
(') 
(') 
(') 
(') 
{') 

(') 


'  Not  applicable. 

BDAT  Treatment  Standards  for  KOI 9 

[Wastewaters] 


'  Not  applicable. 


Maximum  tor  any  single 
grab  sample 

Constituent 

Total 

comoosition 

(mg/l) 

TCLP  (mg/l) 

Bis(2-chloroethyl)ether .. 
Chlorot>enzene 

0.007 
.006 
.007 
008 

(') 
(') 

(>) 

p-Dichlorot>enzene 

(') 
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BOAT  Treatment  Standards  for 
KOI  9— Continued 

[Wastewaters  J 


BOAT  Treatment  Standards  for  K030 

[Wastewaters] 


Maximum  for  any  single 
grab  sample 


Constituent 


TCLP  (mg.'l) 


1 .2Dichloroethane 

Fluorene 

Hexachloroettiana 

Naphthalene 

Phenanthrene 

1.2.4,5- 
Tetrachlorobenzene  . 

Tetrachioroef-'fcoe 

1 ,2,4-Tricniorob*."^zene 
1,1,1  -Tnchloroeth&ne ... 

'  Not  applicable. 


BOAT  Treatment  Standards  for  K020 

[Nonwastewaters] 


(') 
(') 
(') 
(') 
(') 

(') 
(') 
(') 
(') 


Maximum  for  any  single 
grab  sample 

Constituent 

Total 

composition 

(mg/kg) 

TCLP  (mg/l) 

1,2-Dtchloroethane 

1.1.2,2- 

Tetrachloroethano 

Tetrachloroethene 

6.0 

5.6 
6.0 

(') 

(') 
(') 

'  Not  applicable. 
BOAT  Treatment  Standards  for  K020 

[Wastewaters! 


Maximum  for  any  single 
grab  sample 

Constituent 

Total 

composition 

(mg/i) 

TCLP  (mg/l) 

1  ,?-Dichloroethane 

1.1,2,2- 

Telrachloroethane 

Tetrachloroethene 

0.007 

.007 
007 

(') 
(') 

'  Not  applicable. 

BOAT  Treatment  Standards  for  K030 

[Nonwastewaters] 


Maximum  for  any  single 
grab  sample 

Constituent 

Total 

composition 

(mg/kg) 

TCLP  (mg/l) 

Hexachlorobutadiene ... 

Hexachloroethane 

Hexachloropropene 

Pentachlorobenzene 

Pentachloroethane 

1.2,4.5- 

Tetrachlorobenzene.. 

Tetrachloroethene 

1.2.4- 

Tnchlorobenzene 

5.6 
28 
19 
28 

5.6 

14 
6.0 

19 

(') 
(') 
(') 
{') 
(') 

(') 
(') 

(') 

Mcixlmum  for  any 

single 

grab  sample 

Constituent 

Total 

composition 

TCLP  (mg/l) 

(mg/l) 

o-Dichlorobenzene 

0.008 

(■) 

p-Dichlorc  benzene 

.008 

(') 

Hexachlorobutactiene .... 

.007 

(■) 

Hexachloroettiane 

.033 

(') 

Pentachloroethane 

.007 

(') 

1.2,4,5- 

Tetrachlorobenzeno... 

.017 

(') 

Tetrachloroethene 

007 

(') 

1.2,4-Trichlofobenzene . 

.023 

(') 

'  Not  applicable. 


*  Not  applicable. 

f.  K022 — Distillation  bottom  tars  from 
the  production  of  phenol/acetone  from 
cumene.  Today's  rule  promulgates  final 
treatment  standards  for  K022 
nonwastewaters  as  proposed.  Treatment 
standards  for  the  organic  constituents  in 
these  wastes  are  based  on  the 
performance  of  a  fuel  substitution  unit 
and  the  concentrations  found  in  the  ash 
residuals.  Treatment  standards  for  the 
metal  constituents  in  nonwastewaters 
(ash  residues]  are  based  on  the 
performance  of  a  stabilization  treatment 
process.  Other  treatment  technologies 
such  as  Hquid  injection  incineration, 
rotary  kiln  incineration,  and  fluidized 
bed  incineration,  that  can  achieve  these 
standards  are  not  precluded  from  use  by 
this  rule. 

The  variety  in  types  of  alternative 
incineration  units  that  aie  potentially 
applicable  and  are  believed  able  to 
achieve  the  treatment  standards,  is 
primarily  due  to  the  physical  form  of  the 
K022  nonwastewaters.  As  initially 
generated,  K022  wastes  are  still  bottoms 
that  are  typically  pumped  directly  from 
the  distillation  unit  as  viscous  organic 
liquids,  while  they  remain  hot.  Upon 
cooling,  the  viscosity  of  the  waste  will 
increase  and  K022  can  become  tarry  and 
viscous.  It  can  be  kept  fluidized  by 
mixing  it  with  various  light 
hydrocarbons,  waste  olefinic  oils  or 
solvents.  If  not  fluidized  or  kept  hot,  the 
waste  will  eventually  harden  into  an 
organic  solid.  One  commenter  suggested 
that  these  viscous  or  hardened  solids 
should  be  able  to  be  reheated  and  thus, 
fluidized.  While  the  .\gency  has  not 
verified  this,  it  believes  that  the 
immediate  onsite  management  of  the 
waste  is  the  determining  factor  on 
whether  the  waste  can  be  handled  as  a 
liquid  or  as  a  solid. 

For  wastes  identified  as  K022 
nonwastewaters,  EPA  is  promulgating 
final  treatment  standards  for  seven 
constituents.  These  are  toluene, 
acetophenone,  phenol,  diphenylamine. 


diphenylnitrosamine,  nickel  and  total 
chromium.  The  standard  for 
diphenylamine  and  diphenylnitrosamine 
is  listed  as  the  sum  of  these  constituents. 
This  is  necessary  because  the  two 
compounds  cannot  be  distinguished 
using  EPA's  standard  analytical  testing 
procedure. 

At  the  time  of  this  rule,  the  Agency 
had  not  completed  its  evaluation  of 
waste  characterization  and  treatment 
information  for  sulfide.  The  proposed 
rule  contained  the  notation  "reserved" 
for  these  constituents,  noting  that  EPA 
would  be  setting  standards  when  the 
evaluation  was  completed.  Several 
commenters  suggested  that  a  treatment 
standard  of  "reserved"  was  confusing  to 
the  regulated  commiuiity  and 
unnecessary.  Since  individual  standards 
would  still  have  to  be  proposed  and 
promulgated  through  the  normal 
rulemaking  procedures,  no  benefit  is 
achieved  by  the  "reserved"  notation  for 
these  constituents.  Therefore,  the 
Agency  has  dropped  it  from  the  final 
rule  for  this  waste  code. 

In  the  proposed  rule  EPA  considered 
establishing  treatment  standards  for 
polychlorinated  dibenzofurans  and 
polychlorinated  dibenzodioxins  for  ash 
residuals  from  the  burning  or 
incineration  of  K022  nonwastewaters.  A 
sample  of  untreated  ash  from  the 
burning  of  K022  as  a  fuel  substitute  was 
analyzed  for  isomers  of  chlorinated 
dibenzofurans  and  chlorinated 
dibenzodioxins.  A  trace  amount  (parts 
per  trillion)  of  tetrachlorodibenzofurans 
(TCDF)  was  detected  in  this  sample. 
This  amount  was  determined  to  be 
below  the  typical  BDAT  quantitation 
level  for  these  compounds.  In  the 
proposed  rule,  EPA  had  specifically 
requested  comments  on  the  issue  of 
regulating  these  compounds.  Also,  the 
Agency  had  noted  that  it  was 
reexamining  the  analytical 
quantification  procedures  for  the 
reported  tetrachlorodibenzofurans.  The 
Agency  has  since  discovered  that  the 
laboratory  that  performed  the  analysis 
for  isomers  of  chlorinated  dibenzofurans 
and  chlorinated  dibenzodioxins  had 
failed  to  provide  audit  samples  or 
fortified  (spiked)  samples.  Thus,  the 
accuracy  of  quantification  below  the 
typical  BDAT  quantitation  levels  for  the 
reported  tetrachlorodibenzofurans  can 
not  be  determined.  EPA  has  concluded 
that  additional  analysis  reproducing 
these  results,  with  the  proper  QA/QC 
performed,  would  be  required  before 
EPA  can  consider  development  of 
treatment  standards  for  these 
compounds.  No  additional  data  were 
submitted  from  commenters  that  could 
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be  evaluated  to  propose  treatment 
standards  for  these  constituents. 

As  described  fully  in  the  background 
document  for  this  waste,  individual 
standards  for  total  chromium  and  nickel 
for  the  K022  nonwastewaters  have  been 
transferred  from  the  performance  of 
solidification  on  F006  wastes.  The 
Agency  based  this  transfer  of  standards 
based  primarily  on  the  physical  and 
chemical  similarity  of  the  individual 
metal  constituents  as  well  as  the 
similarities  in  overall  characteristics  of 
the  wastes.  Because  no  comments  were 
received  on  the  proposed  regulation  of 
any  of  the  specific  constituents  for  K022, 
EPA  assumes  that  generators  of  these 
wastes  agree  with  EPA's  assessment 
that  these  treatment  standards  can  be 
achieved.  The  regulated  constituents 
and  BDAT  treatment  standards  for  these 
wastes  are  listed  in  the  tables  at  the  end 
of  this  section. 

The  BDAT  treatment  standard  of  "no 
land  disposal"  for  K022  wastewaters 
was  proposed  based  on  the  performance 
of  a  fuel  substitution  unit  that  generated 
no  scrubber  water.  This  information  was 
the  basis  of  the  "no  land  disposal" 
standard  for  K022  wastewaters.  In  the 
proposed  rule,  EPA  specifically 
requested  comment  on  the  premise  of 
the  "no  land  disposal".  In  response,  one 
commenter  stated  that  he  does  generate 
K022  wastewaters  as  a  scrubber  water. 
Other  commenters  have  identified 
additional  potential  sources  of 
wastewater  forms  of  K022  such  as  those 
being  generated  at  a  CERCLA  site, 
during  a  corrective  action  at  a  RCRA 
facility,  and  as  a  leachate  from  a  landfill 
where  K022  nonwastewaters  or  K022 
ash  residues  have  been  previously 
disposed.  Since  generation  of  these 
wastewaters  has  been  identified,  the 
premise  of  "no  generation"  appears  to 
be  unjustified.  As  a  result,  the  Agency 
has  decided  to  not  promulgate  a  final 
rule  of  "no  land  disposal"  K022 
wastewaters.  EPA  does  intend  to 
propose  and  promulgate  treatment 
standards  for  these  wastes  prior  to  May 
8, 1990.  Since  no  standard  is 
promulgated  in  today's  rule  for  K022 
wastewaters,  these  wastes  are  restricted 
from  land  disposal  according  to  the  "soft 
hammer"  provisions  described  in  other 
sections  of  this  preamble.  [NOTE:  As 
discussed  in  detail  in  section  III.C.3., 
EPA  is  amending  section  268.12  to 
include  wastewater  residues  derived 
from  the  treatment  of  "soft  hammer" 
wastes  by  certain  processes,  as  well  as 
leachate  derived  from  the  management 
of  "soft  hammer"  wastes  and  "soft 


hammer"  waste  contaminated 
groundwater;  thereby  moving  the 
aforementioned  types  of  wastewaters 
into  the  group  of  wastes  identified  as  the 
Third  Third.  Thus,  these  types  of  K022 
wastewaters  are  not  subject  to  the  "soft 
hammer"  prohibitions  in  §  268.33{r).  This 
action  will  allow  these  wastewater 
residues  to  be  disposed  in  non-minimum 
technology  units  and  such  residues  will 
not  be  subject  to  the  certification 
requirements  of  §  268.8.] 

BDAT  Treatment  Standards  for  K022 

[Nonwastewaters] 


Maximum  for  any  single 
grab  sample 

Constituent 

Total 
composition      TCLP  (mg/l) 
(mg/kg) 

Acetophenone 

19 

13 
12 

.034 
(■) 
(') 

(•) 

(') 
(') 

Sum  of  diphenylamine 

and 

diphenytnitrosamine .. 
Phenol 

Toluene 

(') 

Chromiurn  (total) 

52 

Nickel 

32 

■  Not  applicable. 

g.  K024 — Distillation  bottom  tars  from 
the  production  ofphthalic  anhydride 
from  naphthalene.  Today's  rule 
promulgates  final  treatment  standards 
for  K024  wastewaters  and 
nonwastewaters.  (The  Agency  notes 
that  the  proposed  treatment  standards 
(see  53  FR  11757  and  11790;  April  8, 
1988)  were  in  error,  however,  the 
background  document  for  the  proposed 
rule  contained  the  correct  concentration 
levels  for  phthalic  acid — which  are 
being  promulgated  today).  Treatment 
standards  are  based  on  the  performance 
of  rotary  kiln  incineration  and  the 
concentrations  found  in  the  ash  and 
scrubber  water  residuals.  Other 
treatment  technologies  such  as  fluidized 
bed  incineration  and  fuel  substitution 
that  can  achieve  these  standards  are  not 
precluded  from  use  by  this  rule. 

EPA  is  regulating  phthalic  acid  for 
both  K024  wastewaters  and  K024 
nonwastewaters.  This  constituent, 
although  not  listed  as  a  hazardous 
constituent  in  Part  261  Appendix  VllI,  is 
being  regulated  as  a  surrogate  for 
phthalic  anhydride.  Phthalic  anhydride 
is  a  hazardous  conslituent;  however,  it 
cannot  be  easily  analyzed,  in  that  the 
analytical  method  readily  hydrolyzes 
the  ccmpourid  to  phthalic  acid.  The 


BDAT  treatment  standards  for  these 
wastes  are  listed  in  the  following  tables: 

BDAT  Treatment  Standards  for  K024 

( Nonwastewaters  j 


Constituent 


Maximum  for  any  single 
grab  sample 


To'al 

composition 

(mg/kg) 


TCLP  (mg/!) 


Ptittialic  acid. 


28 


(') 


'  Not  applicable 

BDAT  Treatment  Standards  for  K024 

[  Nonwastewaters  ] 


Maximum  for  any  single 
grab  sample 


Constrtuent 


Total 

composition 

(mg/l) 


TCLP  (mg/l) 


Phthalic  acid  . 


054 


_L 


{') 


'  Not  applicable 

h.  K037— Wastewater  treatment 
sludge  from  the  production  of 
Disulfoton.  Today's  rule  promulgates 
final  treatment  standards  for  K037 
wastewaters  and  nonwastewaters  as 
proposed.  Treatment  standards  are 
based  on  the  performance  of  rotary  kiln 
incineration  and  the  concentrations 
found  in  the  ash  and  scrubber  water 
residuals.  Other  treatment  technologies 
such  as  fluidized  bed  incineration,  fuel 
substitution  units,  biodegradation,  and 
solvent  extraction,  that  can  achieve 
these  standards  are  not  precluded  from 
use  by  this  rule. 

EPA  is  regulating  Disulfoton  and 
toluene  for  K037  wastewaters  and  K037 
nonwastewaters.  Because  no  comments 
were  received  on  the  proposed 
regulation  of  these  standards,  EPA 
assumes  that  generators  of  these  wastes 
agree  with  EPA's  assessment  that  these 
treatment  standards  can  be  achieved. 
The  BDAT  treatment  standards  for  these 
wastes  are  listed  in  the  following  fables: 

BDAT  Treatment  Standards  for  K037 

[Nonwastewalrrs] 


Maximum  for  any  sir^le 
grab  sample 

Constituent 

Total 

composition 

(mg/kg) 

TCLP  (mg/l) 

0.1 
28 

(') 

Toluene         

(') 

'  Not  applicable. 
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BOAT  Treatment  Standards  for  K037 

[Nonwastewaters] 


Maximum  for  any  single 
grab  sample 

Constituent 

Total 

composition 

(mg/l) 

TCLP  (mg/l) 

Disulloton , 

0.003 
.028 

(') 

Toluene 

(') 

'  Not  applicable. 

i.  K044 — Wastewater  treatment 
sludges  from  the  manufacturing  and 
processing  of  explosives.  K045 — Spent 
carbon  from  the  treatment  of 
wastewater  containing  explosives. 
K047— Pink/red  water  from  TNT 
operations.  Today's  rule  promulgates 
"no  land  disposal"  as  the  final  treatment 
standard  for  K044,  K045  and  K047 
wastewaters  and  nonwastewaters.  The 
treatment  standard  for  these  wastes  was 
established  based  on  EPA's 
determination  that  open  burning  and 
open  detonation  of  reactive  (e.g., 
explosive)  wastes  is  not  considered  land 
disposal.  So  long  as  no  reactive 
constituents  remain  after  detonation, 
there  would  be  no  land  disposal  of  a 
hazardous  waste  (40  CFR 
261.3(a)(2)(iii)).  In  order  to  provide 
clarification.  EPA  has  modified  the  "no 
land  disposal"  standard  to  read  "no 
land  disposal  based  on  reactivity". 

Other  technologies,  such  as 
incineration  in  specially  designed 
explosion  protected  units  and  chemical 
deactivation  processes,  that  can  render 
these  wastes  nonreactive  are  not 
precluded  from  use  by  this  rule  based  on 
a  determination  that  residues  from  these 
technologies  are  no  longer  reactive  (i.e., 
explosive). 

One  commenter  pointed  out  that  there 
are  no  established  and  approved 
analytical  methods  to  determine  the 
reactivity  characteristic  for  wastes.  The 
commenter  noted  that  approved 
methods  would  be  useful  in  determining 
whether  the  treatment  of  K044,  K045. 
K046,  and  K047  was  sufficient  to  render 
the  waste  nonreactive.  The  Agency 
agrees  with  the  commenter  to  the  fact 
that  there  is  no  official  OSW  analytical 
method  (i.e..  according  to  SW-846,  3rd 
ed.)  to  test  for  reactivity.  However,  the 
Agency  has  recently  reviewed  a  testing 
protocol  developed  by  the  Department 
of  Defense  to  measure  the  characteristic 
of  reactivity  for  their  hazardous  wastes. 
While  this  protocol  does  not  contain 
official  OSW  methods,  the  Agency 
believes  that  it  represents  logical  and 
safe  analytical  procedures  for 
determining  the  characteristic  of 
reactivity  (particularly  for  explosive 
wastes).  Additional  information  on  this 


protocol  can  be  found  in  the  background 
document  for  K046. 

BOAT  Treatment  Standards  for 
K044,  K045.  AND  K047 

[Nonwastewaters  and  wastewaters] 


NO  LAND  DISPOSAL  BASED  ON  REACTIVITY 

j.  K046 — Wastewater  treatment 
sludges  from  the  manufacturing, 
formulation,  and  loading  of  lead  based 
initiating  compounds.  Today's  rule 
promulgates  a  final  treatment  standard 
only  for  those  K046  nonwastewaters 
that  are  nonreactive.  A  TCLP  treatment 
standard  for  lead  was  established  for 
these  wastes  based  on  the  performance 
of  a  stabilization  process.  The  K046  that 
was  specifically  sampled  and  tested  by 
the  Agency  was  nonreactive  (i.e., 
nonexplosive)  as  originally  generated. 
This  standard  does  not  apply  to  K046 
nonwastewaters  that  are  reactive  (i.e., 
explosive)  as  originally  generated. 
Residues  from  the  open  detonation, 
open  burning,  or  incineration  of  K046 
nonwastewaters  that  are  reactive  as 
originally  generated  do  not  have  to  meet 
these  standards. 

Conunenters  to  the  proposed  rule 
stated  that  the  data  used  to  set  the 
treatment  standard  for  nonreactive  K046 
nonwastewaters  may  not  be 
representative  of  their  K046  wastes. 
Descriptions  of  their  processes  and  their 
wastes  indicated  that  they  are 
generating  reactive  K046  wastes  that 
they  are  subsequently  treated  by  open 
detonation  or  open  burning,  thus 
creating  nonreactive  K046  residuals.  It 
was  these  wastes  that  they  stated  were 
different  from  the  nonreactive  K046  that 
EPA  studied. 

The  waste  sampled  and  tested  by  the 
Agency  consisted  primarily  of  a  lead 
carbonate  sludge  generated  from  a 
chemical  treatment  process  for 
wastewater  that  originally  contained  the 
explosive  compound  lead  azide.  This 
sludge  contained  approximately  95% 
water  and  approximately  1,000  ppm 
total  lead.  In  contrast,  residues  from  one 
facility  consist  of  solid  ash  from  burning 
or  detonating  a  K046  that  includes  lead- 
based  initiating  compounds  and  other 
explosives.  The  Agency  recognizes  that 
these  wastes  are  inherently  different 
and  were  not  examined  by  EPA  during 
the  development  of  the  K046  treatment 
standards.  The  Agency  intends  to 
reexamine  thp  data  based  on  its  testing 
of  nonreactive  K046  nonwastewaters 
and  determine  whether  the  data  can  be 
extrapolated  to  reactive  K046  wastes 
containing  untreated  lead  azide  or 


whether  new  data  must  be  obtained  to 
set  treatment  standards  for  those 
residues  from  open  detonation,  open 
burning  or  specialized  incineration  of 
K046  wastes  that  were  originally 
reactive  as  generated. 

In  today's  rule,  the  Agency  is  taking 
this  information  into  account  and  is 
setting  treatment  standards  only  for 
those  K046  nonwastewaters  that  are 
nonreactive  (i.e.,  nonexplosive)  when 
they  are  initially  generated.  Reactive 
K046  nonwastewaters  that  must  be  open 
detonated  do  not  have  to  meet  the 
treatment  standard  promulgated  as  final 
in  today's  rule.  No  comments  or  data 
were  received  that  specifically  indicated 
the  existence  of  nonreactive  K046  (other 
than  nonreactive  residuals  from  open 
detonation  or  open  burning  of  K046  that 
were  originally  explosive  as  generated) 
that  could  not  meet  the  proposed 
treatment  standard  for  lead.  Therefore, 
the  Agency  assumes  that  generators  of 
these  nonreactive  (as  generated)  K046 
wastes  agree  with  EPA's  assessment 
that  these  treatment  standards  can  be 
achieved. 

Some  commenters  indicated  that  they 
generate  a  mixture  of  K044  and  K046 
and  were  concerned  that  the  preamble 
is  unclear  as  to  whether  reactive  K046 
wastes  can  first  be  treated  by  open 
burning  or  open  detonation  to  remove 
the  reactivity  hazard  before 
stabilization.  Stabilization  of  reactive 
K046  or  mixtures  of  nonreactive  K046 
with  reactive  K044,  K045,  K047  or  other 
explosive  wastes  would  require 
excessive  handling  in  an  essentially 
untried  manner.  It  would  be  dangerous 
and  contrary  to  industry  safety  practices 
to  impose  such  requirement  without 
adequate  safety  testing.  The  Agency 
agrees  with  these  commenters,  in  that 
EPA  is  uncertain  of  the  risk  associated 
with  pretreating  reactive  (i.e.,  explosive) 
K046  wastes  by  open  burning  to 
eliminate  the  explosion  hazard. 
Residues  that  do  not  meet  the  treatment 
standards  can  promptly  be  removed  for 
treatment  by  stabilization  at  facilities 
equipped  and  authorized  to  carry  out 
such  activities.  This  scenario  eliminates 
the  safety  hazards  while  addressing 
environmental  concerns  related  to  the 
toxic  constituents  in  the  waste. 
However,  the  Agency  prohibits  the 
mixing  of  nonreactive  K046  wastes 
(those  that  are  nonreactive  as  initially 
generated)  with  explosive  wastes  such 
as  K044,  K045  or  K047  in  order  to  avoid 
the  applicability  of  the  promulgated 
final  treatment  standard  for  nonreactive 
K046  nonwastewaters. 

In  the  proposed  rule,  the  Agency 
recognized  the  existence  of  the 
generation  of  reactive  (i.e.,  explosive) 
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K04o  nonwastev.'aters  and  proposed  a 
tre3t"if>nt  strm.lard  of  "no  land 
disposal"  for  these  wastes  based  on  the 
same  Futinnjh^  ihat  tin?  Agency  used  for 
K044.  K045  and  K047.  Ho v; ever,  the 
Agency  now  realizes  that  this  rationale 
is  not  applicabL'  because  the  load 
present  in  the  vvdsles  wouid  remain  on 
the  ground  afl-r  open  df  tcnation.  The 
Ai^ci-.cy  believes  that  these  residues 
could  be  physically  removed  from  the 
land  and  solidified  to  prevent  leaching 
of  the  lead.  1  lowevcr.  the  Agency  has 
n.4  investigated  the  cuni.eatiaiion  of 
lead  in  these  residuals  nor  has  it 
investigated  the  performance  of 
solidification  for  these.  As  a  result,  the 
Agency  is,  therefore,  not  able  to 
promulgate  the  "no  land  disposal" 
treatment  st.indard  for  the  explosive 
K046  nunvvastewaters  in  today"s  rule. 
EPA  does  intend  to  propose  and 
promulgate  treatment  standards  for 
these  wastes  prior  to  May  8,  1990.  Since 
no  standard  is  promulgated  in  todaj's 
rule  for  reactive  K046  nonwastewaters. 
these  wastes  are  restricted  from  land 
disposal  according  to  the  "soft  hammer  ' 
provisions  described  in  other  sections  of 
this  preamble. 

In  the  proposed  rule,  the  Agency  also 
proposed  a  treatment  standard  of  "no 
land  disposal"'  for  all  K046  wastewaters, 
based  on  the  premise  that  tliey  would 
not  be  generated.  Several  commontcrs 
have  identified  specific  sources  of 
wastewater  forms  of  K04fl  such  as  those 
being  generated  at  a  CERCLA  site, 
during  a  corrective  action  at  a  RCRA 
facility,  and  as  a  leacha'e  from  a 
landfill.  Since  generation  of  K046 
wastewaters  does  occur,  ihe  premise  of 
"no  generation"  as  a  basis  for  the 
treatment  standard  of  "no  land 
disposal"  appears  to  be  unjustified.  The 
Agency  is,  therefore,  not  able  to 
promulgate  the  treatment  standard  for 
K040  wastewaters  in  today's  rule.  EPA 
does  intend  to  propose  and  promulgate 
numerical  treatment  standards  for  these 
wastes  prior  to  May  8,  1990.  Since  no 
standard  is  promulgated  in  today's  rule 
for  K046  wastewaters,  this  subgroup  of 
wastes  is  restricted  from  land  disposal 
according  to  the  "soft  hammer" 
provisions  described  in  other  sections  of 
this  preamble.  (Note. — As  discussed  in 
detail  in  section  II!. C. 3.,  EPA  is 
amending  §  ZbA.M  to  include 
wastewater  re.-idues  derived  from.  Ihe 
treatment  of  "soft  hani:TU?r"  wastes  by 
certain  proce:^scs,  as  well  as  leachate 
derived  from  the  management  of  "soft 
hammer"  wasl'S  and  '';i;fi  haniniei" 
waste  contaminat(nl  groundwater; 
thereby  mo\ing  Ihe  afoi'rnentioned 
types  of  w.isttvvaters  info  the  group  of 
vv  i-^fr-s  identified  as  the  Third  Third. 


Thus,  these  types  cf  K046  wastewaters 
are  not  subject  to  the  "soft  hammer" 
prohibitions  in  §  2C3..33(i").  Th's  action 
will  allow  these  wastewater  residues  to 
be  disposed  in  nonminimum  technology 
units  and  such  residues  will  not  be 
subject  to  the  certification  retjuirements 
of  §  208.8.] 

One  commenler  pointed  out  that  there 
are  no  established  and  approved 
analytical  methods  to  determine  the 
reactivity  characteristic  for  wastes.  The 
coip.nienter  noted  that  approved 
methods  would  be  useful  in  determining 
whether  the  treatment  of  k044,  Kn4.=i, 
K04P),  and  K047  was  sufficient  to  render 
the  waste  nonreactivo.  Tl;e  Agency 
agrees  with  the  commenter  to  the  fact 
that  there  is  no  official  OSW  analytii  al 
me'hod  (i.e.,  according  to  SVV  84G.  3rd 
ed.)  to  test  for  reactivity.  However,  the 
Agency  has  recently  reviewed  a  testi^ig 
protocol  developed  by  the  Department 
of  Defense  to  mensuie  the  characteristic 
of  reactivity  for  their  hazardous  wastes. 
'While  this  protocol  does  not  contain 
ofl'.cial  OSW  methods,  the  Agency 
believes  that  it  represents  logical  and 
safe  analytical  procedures  for 
determining  the  characteristic  of 
reactivity  (particularly  for  explosive 
wastes).  Further,  the  Agency  believes 
that  this  testing  protocol  can  be  used  as 
guidance  in  the  determination  of  the 
applicability  of  the  treatment  standards 
for  K046  wastes  (i.e.,  the  determination 
of  whether  the  K046  waste  is  in  the 
reactive  or  nonreactive  subcategory). 
Additional  information  on  this  protocol 
can  be  found  in  the  background 
document  for  K046. 

BOAT  Treatment  Standards  for  K045 

[Nonwastewaters] 
[Nonreactive  sjtKategory] 


Max.mum  'or  any  smgle 
urab  samole 


Constituent 


Total 

composition 

(mg/kg) 


TCLP  (mg/l) 


Lead 


(•)! 


018 


'  Nc!  appl'catjle. 

k.  Kn48— Dissolved  airflntation 
( DA FJ  float  from  the  petroleum  refining 
industry.  K049 — Slop  oil  emulsion  solids 
from  the  petroleum  refining;  industry- 
K050 — Heat  exchanger  bundle  cleaning 
sludge  from  the  petrolrum  icfiring 
industry.  K031 — .-1/'/  separator  sludge 
from  the  petroleum  refining  industry. 
K0r<2—Ta::h  bottoms  (leaded)  from' the 
petroleum  refining  industry.  In  today's 
rule  EPA  is  promulgating  ireatruent 
standards  for  wastewater  and 
nonvvastewater  foiins  of  K043.  K043, 


K050.  K051  and  K052.  These  standards 
are  based  on  reanalysis  of  the  origirial 
treatment  data  for  incineration  and 
solven*  extraction,  as  well  as  analyijs  of 
addi'ional,  recently  submiUsd  data  on 
solvent  extraction.  In  the  proposed  nile 
and  background  document  for  these 
wastes,  the  Agency  had  indicated  th.'it 
there  was  a  statistical  difference 
between  these  technologies.  Several 
commenters  pointed  out  that  this 
difference  is  for  only  a  few  constituents 
and  that  the  two  lechnologies  can 
achieve  compar,'?ble  pe:forniance  for  the 
majority  of  constitu.:?nts.  They  also 
believe  that  there  is  little  environmental 
benefit  achieved  in  using  the 
incineration  performance  data  as  'he 
sole  basis  for  setting  trea'mtint 
standards  versus  the  incorpoiation  of 
the  solvent  extraction  data  info  the 
standard.  They  stated  that  both 
technologies  could  achieve 
concentrations  of  hazardous 
constituents  in  the  residuals  that  were 
below  health  based  limits  for  those 
constituents. 

EPAs  own  statistical  (ANOVA) 
comparison  of  the  two  technologies 
confirms  that  Huidized  bed  incineration 
provides  signifi-.rantly  better  treatment 
than  solvent  extraction  for  naphthalene 
and  xylenes.  However,  for  eleven  other 
organic  constituents  there  is  no 
significant  difference  in  achievable 
perform.ance. 

The  proposed  BDAT  standards  for 
K048-K052  nonwastewaters  were  based 
solely  on  the  results  obtained  from  the 
analysis  of  residual  samples  from 
incineration  of  K048  and  KOSl  wastes  at 
one  refinery.  Prior  to  the  April  8, 1928 
proposed  regulation,  industry  had 
submitted  treatment  data  for  K048-K052 
wastes  using  solvent  extraction 
technologies.  These  data  were 
incomplete  for  incorporation  into  the 
proposed  standard,  primarily  because 
they  did  not  include  any  total 
constituent  concentrations  in  the  wastes 
prior  to  treatment.  During  the  comment 
period,  these  additional  data,  as  well  as 
other  industry  data,  were  provided  to 
EP.A.  allowing  the  Agency  to  complete 
its  analysis  of  the  technology. 

The  solvent  extraction  process  that 
was  examined  is  designed  to  recover 
and  recycle  petroleum  products  from  the 
K048-K052  nonwastewaters.  Use  of  the 
technology  thus  furthers  the  broad 
Congressional  goal  of  resource  recovery 
as  a  preferred  alternative  to  waste 
treatment  alone  (see,  e.g.  H.R.  Rep.  No. 
198.  98'h  Cong.  Ist  Scss.  at  31).  Several 
commenters  indicated  that  it  also  may 
be  easier  to  obtain  treatm.ent  permits  for 
solvent  extraction  units  than  fur 
incinerators  due  to  less  public  concern 
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over  the  presence  of  these  type  of  units 
in  the  community. 

EPA  has  considered  all  of  these 
comments  and  has  decided  that  the 
resource  recovery  achieved  by  solvent 
extraction  justifies  its  inclusion  in  the 
development  of  BOAT  treatment 
standards.  Therefore,  EPA  has 
established  solvent  extraction  and 
incineration  as  BOAT  for  K048-K052 
nonwastewaters  and  is  promulgating 
revised  numerical  standards.  EPA  does 
not  believe  that  this  conflicts  with  the 
promulgated  BDAT  methodology. 

A  few  weeks  before  promulgation  of 
the  final  regulation,  EPA  received  data 
showing  performance  of  other  types  of 
solvent  extraction  systems  on  K04&- 
K052.  These  data  appear  to  indicate 
superior  treatment  of  xylene  and 
naphthalene  than  the  system  on  which 
EPA  is  basing  its  treatment  standards. 
The  Agency  has  not  had  the  opportunity 
to  fully  evaluate  these  data,  however, 
nor  has  any  member  of  the  petroleum 
industry  had  the  opportunity  to 
comment  on  them.  EPA  consequently 
does  not  feel  justified  in  basing 
treatment  standards  on  this  information. 
However  the  Agency  is  continuing  to 
study  these  data  and  will  propose  to 
revise  the  treatment  standards  if  such 
examination  shows  that  significantly 
lower  levels  are  actually  achievable. 
Such  a  proposal  may  appear,  for 
example,  as  part  of  the  Second  Third 
proposed  rulemaking,  expected  a  few 
months  from  now.  However,  as  a  result 
of  these  data,  EPA  believes  it 
unwarranted  to  promulgate  treatment 
standards  for  xylenes  and  naphthalene 
at  the  present  time,  and  accordingly  is 
reserving  treatment  standards  for  these 
constituents. 

Today's  rule  promulgates  treatment 
standards  for  all  of  the  organic 
constituents  proposed  for  K048,  K049, 
K050,  K051  and  K052  nonwastewaters. 
Additionally,  several  other  organic 
constituents  are  being  regulated  that 
were  identified  in  characterization  data 
for  these  wastes.  EPA's  testing  of 
fluidized  bed  incineration  showed 
substantial  treatment  of  these 
constituents.  However,  treatment 
standards  were  not  originally  proposed 
for  them  because  the  Agency  believed 
that  they  would  be  controlled  by 
incineration  and  regulation  of  other 
organic  constituents  in  the 
nonwastewater  residuals  from 
incineration.  They  are  being  regulated  in 


today's  rule  because  the  additional  data 
submitted  by  industry  indicated  that 
solvent  extraction  achieves  substantial 
treatment  for  these  constituents. 
However,  the  Agency  does  not  have  any 
data  that  indicate  that  these 
constituents  would  be  necessarily 
controlled  by  solvent  extraction  if  only 
the  other  organic  constituents  are 
regulated.  The  standards  for  the  organic 
constituents  are  based  on  the  results  of 
the  performance  achievable  by  solvent 
extraction  and/or  incineration. 
Standards  for  arsenic,  total  chromium, 
nickel,  and  selenium  are  established 
based  on  the  performance  of  a 
stabilization  process.  It  is  important  to 
point  out  that  while  the  standards  for 
organic  constituents  are  based  on  data 
obtained  from  solvent  extraction  and 
fiuidized  bed  incineration,  other 
treatment  technologies  such  as  rotary 
kiln  incineration  and  biodegradation 
that  can  achieve  these  standards  are  not 
precluded  from  use  by  this  rule. 

Several  commenters  argued  that  EPA 
should  not  regulate  copper,  vanadium  or 
zinc  because  they  are  not  constituents 
specifically  listed  on  Appendix  VIII  of 
40  CFR  part  261.  The  Agency  does  not 
totally  agree,  but  is  not  adopting 
standards  for  these  metals  for  reasons 
stated  earlier  in  connection  with  F006 
wastes.  The  final  revised  BDAT 
treatment  standards  for  K048.  K049, 
K050,  K051  and  K052  are  listed  in  the 
tables  at  the  end  of  this  section. 

Several  commenters  stated  that 
dewatering  technologies  such  as  vacuum 
filtration,  piate  and  frame  pressure 
filtration,  and  centrifugation,  as  well  as 
thermal  drying,  should  be  allowed  and 
should  be  the  basis  of  BDAT.  They  also 
provided  teachability  data  on  the 
residuals  from  these  process.  However, 
no  total  constituent  concentration  data 
were  provided  for  comparison  to  the 
performance  of  incineration  and  solvent 
extraction.  While  these  technologies  do 
reduce  the  water  content  in  the  waste 
and  generally  reduce  the  volume  of  solid 
residuals  that  require  disposal,  they  do 
not  perform  as  well  as  incineration  and 
solvent  extraction  technologies  that  EPA 
has  determined  to  be  BDAT  for  these 
wastes.  A  detailed  comparison  of  these 
technologies  is  provided  in  the  BDAT 
background  documents  for  these  wastes, 
located  in  the  docket  for  this  rule.  At  the 
same  time,  it  is  important  to  point  out 
that  these  dewatering  technologies  are 
not  precluded  from  use  by  this 


regulation  and  can  be  considered 
applicable  technologies  when  used 
alone  or  when  incorporated  into  an 
additional  treatment  train,  provided  that 
they  produce  a  residual  that  can  achieve 
the  constituent  concentrations  in  the 
treatment  standards  for  that  particular 
waste. 

The  proposed  BDAT  standards  for 
organic  constituents  in  K048-K052 
wastewaters  were  based  on  a  transfer 
of  performance  data  for  the  scrubber 
water  residual  from  the  incineration  of  a 
similar  waste.  The  Agency  has  recently 
completed  an  analysis  of  scrubber 
waters  from  the  incineration  of  a  K048 
waste  (performed  earlier  this  year).  The 
results  of  this  analysis  are  comparable 
to  the  treatment  performance  data  that 
were  the  basis  for  the  proposed 
standards.  The  Agency  has  decided  to 
promulgate  the  final  treatment 
standards  for  K048-K052  wastewaters 
based  on  revised  standards  using  the 
data  from  the  incineration  of  the  K048 
waste. 

Several  additional  organic 
constituents  are  being  regulated  in  the 
K048-K052  wastewaters.  These 
constituents  were  identified  in 
characterization  data  for  untreated 
K048-K052  wastes.  EPA's  testing  of 
fluidized  bed  incineration  showed 
substantial  treatment  of  these 
constituents.  However,  treatment 
standards  were  not  proposed  for  them 
because  the  Agency  believed  that  they 
would  be  effectively  controlled  by 
incineration  and  regulation  of  other 
organic  constituents  (as  indicators  for 
these  constituents)  in  the  wastewaters. 
The  Agency  has  chosen  to  regulate  these 
additional  organic  constituents  because 
it  does  not  have  any  data  that  indicate 
that  these  constituents  would  be 
necessarily  controlled  by  solvent 
extraction  if  only  the  other  organic 
constituents  are  regulated.  Because  the 
Agency  did  not  receive  any  comments 
nor  solvent  extraction  treatment  data  for 
the  K04&-K052  wastewater  residuals 
(from  solvent  extraction),  the 
promulgated  standards  for  the  organic 
constituents  in  K048-K052  wastewaters 
are  based  on  the  results  of  the 
performance  achievable  by  fluidized 
bed  incineration.  Today's  rule  also 
promulgates  final  treatment  standards 
for  metal  constituents  in  K048-K052 
wastewaters  based  on  a  transfer  of 
treatment  performance  data  (with  ihe 


UMI 
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exception  of  arsenic  values,  which  are 
based  on  treatment  of  wastewaters  of 
these  petroleum  refming  wastes)  for 
wastewaters  containing  metals  using 
chromium  reduction,  lime  and  sulfide 
precipitation  and  vacuum  fdtration,  as 
proposed. 

BOAT  Treatment  Standards  for  K048 

[Nonwastewaters] 


Constituent 


Benzene 

Benzo(a)pyrene 

BiE(2- 
ethyltiexyf)phtha!ate 

Ctirysene 

Di-n-butyl  phthalate .... 

Ethylbenzene 

Naptithalene 

Ptienanfhrene 

Phenol 

Pyrene 

Toluene 

Xylenes 

Cyanides  (total) 

Arsenic 

Ctiromiom  (total) 

Nickel _. 

Selenium 


Maximum  for  any  single 
grab  sample 


Total 

composition 

(mg/kg) 


95 
0.84 

37 
^2 
4.2 

67 

(') 
7.7 
2.7 
2.0 
9.5 

(') 
1.8 

(') 

(') 

(') 

(') 


TCLP  (mg/l) 


(') 
(') 

(■) 
(') 
(') 
(') 
(') 
(') 
(•) 
(') 
(') 
(') 
(') 

0.004 

1.7 

0.048 

0.025 


'  Not  applicable. 
'  Reserved. 

BOAT  Treatment  Standards  for  K048 

[Wastewaters] 


Constituent 


Benzene 

Benzo(a)pyrene 

Bls(2- 
ethylhexyl)phthalate 

Chrysene 

Di-n-butyl  phthalate .... 

Ethylbenzene 

Ruorene 

Naphthalene 

Phenanlhrene 

Phenol 

Pyrene 

Toluene 

Xylenes 

Chromium  (total) 

Lead 


Maximum  for  any  single 
grab  sample 


Total 

composition 

(mg/l) 


0.011 
.047 

.043 

.043 

.060 

.011 

.050 

.033 

.039 

.047 

.045 

Oil 

.011 

.20 

.037 


TCLP  (mg/l) 


(■) 
(') 

(') 
(') 
(') 
(') 
(') 
(■) 
(') 
(') 
(') 
(') 
(') 
(') 
(') 


'  Not  applicable 

BOAT  Treatment  Standards  for  K049 

[Nonwastewaters]) 


Maximum  for  any  single 
grab  sample 

Constituent 

Total 

compcsition 

(mg/kg) 

TCLP  (mg/l) 

Anthracene 

6.2 
9.5 
0.84 

(■) 

Benzene 

(') 

Benzo(a)pyrene 

(■) 

BOAT  Treatment  Standards  for 
K049— Continued 

[  Nonwastewaters  ] ) 


Maximum  tor  any  single 
grab  sample 

Constituent 

Total 

composition 

(mg/kg) 

TCLP  (mg/I) 

Bis(2- 

ethylhexyOphthalate.. 
Chrysene 

37 
2.2 

67 

(') 
7.7 
2.7 
2.0 
9.5 

(') 
1.8 

(') 

(■) 

(') 

(') 

Ethylbenzene 

(') 

Naphttialene 

'  ' 

Phenanthrene 

Phenol 

Pyrene 

Toluene 

Xylenes 

Cyanides  (total) 

Arsenic 

0004 

Chromium  (total) 

1  7 

Nickel     

0  048 

Selenium 

0  025 

'  f^lot  applicable 
'  Reserved. 


BOAT  Treatment  Standards  for  K049 

[Wastewaters] 


Constituent 


Anthracene 

Benzerie 

Benzo(a)pyrene 

Bls(2- 
ethylhexyl)phthalate 

Cartion  disulfide 

Chrysene 

2,4-Dimethylphenol 

Ethylbenzene 

Naphttialer>e 

Phenanthrene 

Phenol 

Pyrene 

Toluene 

Xylenes 

Chromium  (total) 

Lead 


Ittaximum  for  any  single 
grab  sample 


Total 

composition 

(mg/l) 


0.039 
Oil 
.047 

.043 

.011 

.043 

.033 

Oil 

.033 

.039 

.047 

045 

Oil 

Oil 

.20 

.037 


TCLP  (mg/l) 


'  Not  applicable. 

BOAT  Treatment  Standards  for  K050 

[Nonwastewaters] 


Maximum  for  any  single 
grab  sample 

Constituent 

Total 
composition 

(mg/kg) 

TCLP  (mg/l) 

Benzo(a)pyrene 

0.84 
2  7 
1.8 

(') 

(•) 

(') 

(■) 

(') 

Phenol 

(') 

Cyanides  (total) 

(') 

Arsenic 

0  004 

Chromium  (total)      

1  7 

Nickel 

.048 

Selenium    

025 

'  Not  applicable 


BOAT  Treatment  Standards  for  K050 

[Wastewaters] 


Constituent 


Maximum  tor  any  single 
grab  sample 


Benzo(a)pyrer>e.... 

Phenol 

Chromium  (total) . 
Lead 


Total 
composition     TCLP  (mg/l) 
(mg/l) 


0.047 
.047 
.20 
.037 


(') 
(') 
(') 


'  Not  applicable. 

BOAT  Treatment  Standards  for  K051 

[Nonwastewaters] 

I      Maximum  for  any  single 
j  grab  sample 


Constituent 

Total 
composition 

(mg/kg) 

TCLP  (mg/n 

Anthracene 

6.2 

9.5 
1.4 
.84 

37 
2.2 
4.2 

67 

(') 
7.7 
2.7 
2.0 
0.5 

(') 
1.8 

(') 

(■) 

(•) 

(') 

111 

Benzene 

111 

Benzo(a)anthracene 

Benzo(a)pyrene       

Bis(2- 

ethylhexyl)phthalate.. 
Chrysene 

Di-n-butyl  phthalate 

Ettiylbenzene 

Naphthalene 

Pt>enanthrene „. 

Pt>enol 

Pyrene 

Toluene      

Xylenes            

Cyanides  (total) 

Arsenic — 

Chromium  (total) 

0.004 
1.7 

Nickel _. 

Selenium        . .        

.048 
.025 

'  Not  applicable. 
'  Reserved. 


BOAT  Treatment  Standards  for  K051 

[Wastewaters] 


Constituent 


Maximum  for  any  single 
grab  sample 


Total 

composition 

(nig/[) 


Acenaphthene 

Anthracene 

Benzene 

Benzo(a)anthracene ... 

Benzo(a)pyrene 

B!S(2- 
ethylhexyl)phthaiate 

Chrysene 

Din-butyl-phthalate .... 

Ethylbenzene , 

Fiuorene 

Naphthalene 

Phenanthrene 

Phenol 

Pyrene 

Toluene 

Xylenes 

Chromium  (total) 

Lead 


0050 
.039 
.011 
.043 
047 

.043 

.043 

.060 

.011 

.050 

.033 

.039 

047 

.045 

Oil 

Oil 

.20 

.037 


TCLP  (mg/l) 


Nol  applicable 
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BOAT  Treatment  Standards  for  K052 

[  Nonwastewaters  ] 


Constituent 


Maximum  for  any  single 
grab  sample 


TCtP  (mg/l) 


Benzene 

Benzo(a)pyrene... 

oCfesol 

p-Cfesd „ 

Ethylljenzene 

Naphthalene 

Ptienanthrene 

Phenol 

Toluene _ 

Xylenes 

Cyanides  (total) ... 

Arsenic 

ChroriMixn  (total) . 

Nickel 

Selenium 


(') 
(') 
(') 
(•) 
(') 
(') 
(') 
(') 
(') 
(') 
(') 

0.004 

1.7 
.048 
.025 


'  Not  applicable. 
'  Reserved. 

BOAT  Treatment  Standards  for  K052 

[Wastewaters] 


Maximum  for  any  single 
grab  sample 


Constituent 


Benzer>e _... 

Be<i2D<a)pyrene 

o-Crasol 

p-Cresd _ 

2.4-OiTnethylph6nol.. 

Ethylbenzene 

Naphttiaiene 

Phenantfirene 

Pf»enol.. 

Toluena.. 

Xylenes. 


TCLP  (mg/l) 


(') 
(') 
(') 
(■) 
(') 
(') 
(') 
(') 
(') 
(') 
(') 
(') 
(') 


■  Not  applicable. 

1.  K061 — Emission  control  dust/ 
sludge  from  the  primary  production  of 
steel  in  electric  furnaces.  Today's  rule 
revises  and  promulgates  final  treatment 
standards  for  K061  nonwastewaters. 
The  standards  proposed  on  April  8, 
1988,  were  based  on  the  performance  of 
a  high  temperature  metals  recovery 
(HMTR)  unit.  HMTR  results  in  the 
formation  of  a  residual  slag  which  was 
analyzed  to  determine  the  performance 
of  this  technology.  EPA  received 
extensive  comments  from  industry 
opposing  the  applicability, 
demonstrability,  and  economics  of 
HTMR  for  low  zinc  content  K061.  As 
initially  proposed,  treatment  standards 
for  K061  wastes  with  greater  than  2.4% 
total  zinc  were  based  on  HTMR. 
However,  the  appUcability  of  these 
standards  was  based  on  the 
concentration  of  zinc  in  the  residual  slag 
from  HTMR;  EPA  did  not  consider  the 


optimum  operating  feed  concentrations 
for  zinc.  Several  commenters 
specifically  stated  that  HMTR  is  not 
feasible  at  total  zinc  concentrations  in 
the  feed  material  of  below  5%  by  weight. 
Other  commenters  proposed  minimum 
zinc  concentrations  of  20%  zinc.  The 
majority  of  the  comments  centered  on 
15%  zinc  as  a  minimum.  Review  of  the 
sampling  data  from  EPA's  testing  of 
HTMR  indicates  that  the  minimum  feed 
concentration  of  zinc  was  12.9%  and  the 
mean  value  of  the  feed  concentrations 
was  14.3%.  Many  commenters  urged 
EPA  to  establish  treatment  standards 
based  on  the  performance  of 
stabilization,  with  the  concentration 
levels  to  be  based  on  the  data  contained 
in  EPA's  background  document  for  the 
proposed  rule. 

Based  on  review  of  this  data  and  in 
response  to  the  comments  on  minimum 
feed  concentration  of  zinc,  the  Agency 
has  decided  to  promulgate  a  final  rule 
with  two  subcategories  of  K061 
nonwastewaters:  a  High  Zinc 
Subcategory  (greater  than  or  equal  to 
15%  total  zinc)  and  a  Low  Zinc 
Subcategory  (less  than  15%  total  zinc). 

For  the  K061  High  Zinc  Subcategory,  a 
final  BOAT  treatment  standard  of  "no 
land  disposal"  will  become  effective  on 
August  8, 1990.  based  on  HTMR.  As 
described  later  in  this  preamble,  EPA  is 
deferring  the  effective  date  until  August 
8. 1990  because  of  inadequate  HTMR 
capacity  to  meet  the  demand  that  will 
be  created  by  this  rule.  During  the  two 
year  period  until  August  8, 1990,  interim 
treatment  standards  for  the  K061  High 
Zinc  Subcategory,  based  on 
stabilization,  are  applicable.  These 
interim  standards  are  identical  to  the 
final  standards  for  the  K061  Low  Zinc 
Subcategory  described  in  this  section. 

EPA  sees  no  legal  obstacle  in  adopting 
an  interim  treatment  standard  until  such 
time  as  the  "no  land  disposal"  standard 
takes  effect.  If  there  is  insufficient 
capacity  presently  available  for  the  best 
treatment  technology,  EPA  is  not 
precluded  from  requiring  that  the  next 
best  treatment  be  utilized  in  the  interim. 
The  alternative  would  be  to  allow 
disposal  of  untreated  hazardous  wastes 
during  the  interim  period.  In  addition, 
during  the  two  year  period,  K061  wastes 
in  the  High  Zinc  Subcategory  treated  to 
meet  the  interim  standard  based  on 
stabilization  may  be  disposed  in 
landfills  that  do  not  meet  the  minimum 
technology  requirements.  Since  many 
commenters  complained  that  if  K061 
became  subject  to  the  soft  hammer  they 
would  be  unable  to  dispose  of  the  waste 
in  these  types  of  units,  an  interim 
treatment  standard  affords  these 
commenters  a  measure  of  reUef. 


The  treatment  standard  of  "no  land 
disposal"  for  the  High  Zinc  Subcategory 
of  K061  is  based  on  the  use  of  HTMR  to 
recover  zinc  from  K061  containing  more 
than  15%  total  zinc.  Several  classes  of 
HTMR  systems  exist  including  rotary 
kilns,  flame  reacto.'-s,  electric  furnaces, 
plasma  arc  furnaces,  slag  reactors,  and 
rotary  hearth  kiln/electric  furnace 
combinations.  EPA  is  not  requiring  or 
recommending  any  specific  class  of 
HTMR  as  BOAT,  the  Agency  believes 
that  establishing  HTMR  as  BOAT  for 
these  wastes  is  consistent  with  the 
national  policy  identified  in  HSWA  to 
reduce  the  quantity  of  hazardous 
constituents  treated  and  disposed.  EPA 
has  data  that  indicate  that 
approximately  75%  (by  volume)  of  K061 
wastes  are  classified  as  high  zinc  K061 
wastes  and  contain  zinc  at 
concentrations  equal  to  or  greater  than 
15%  by  weight.  At  the  same  time,  up  to 
60%  of  the  total  number  of  facilities 
generating  K061  generate  low  zinc  K061 
wastes  representing  only  25%  of  the 
volume  of  K061. 

In  considering  the  HTMR  standard  for 
K061  wastes  in  the  High  Zinc 
Subcategory  and  specifically  whether  or 
not  to  express  the  standard  as 
concentrations  in  the  residuals  from 
HTMR,  the  Agency  considered  the 
position  stated  in  the  proposed  rule  that 
if  a  secondary  material  being  reclaimed 
in  an  industrial  furnace  is  "indigenous" 
to  that  furnace,  it  ceases  being  a  waste 
when  it  is  reclaimed.  The  Agency  has 
proposed  to  define  "indigenous"  to  be 
any  material  generated  by  the  same  type 
of  furnace  in  which  it  will  be  reclaimed. 
See  proposed  §  266.30(a),  52  FR  17034, 
May  6, 1987.  The  Agency  considered 
other  possible  alternatives  in  the  May  6, 
1987  proposal,  and  commenters 
suggested  additional  possible 
interpretations  which  the  Agency  is  now 
considering.  However,  the  type  of 
processing  used  to  recover  zinc  from 
K061,  plus  the  similarity  of  K061  to  the 
raw  materials  smelted  in  zinc  furnaces, 
appears  to  qualify  K061  as  "indigenous" 
under  any  of  the  current  options  being 
considered.  Therefore,  the  Agency  is 
promulgating  a  "no  land  disposal" 
standard  for  the  High  Zinc  Subcategory 
in  anticipation  that  a  final  definition  of 
"indigenous"  wastes  that  would  include 
HTMR  of  K061  will  be  promulgated  prior 
to  the  August  8, 1990  effective  date  of 
this  standard.  Also,  the  Agency  is  not 
precluded  from  revising  the  HTMR 
standard  of  "no  land  disposal"  if  the 
definition  of  "indigenous"  waste  is  not 
made  final  or  if  it  is  altered  in  a  way 
that  might  conceivably  implicate  the 
slag. 
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For  the  K061  Low  Zinc  Subcategory, 
final  BDAT  treatment  standards,  based 
on  stabilization,  will  become  effective 
on  August  8. 1988.  The  regulated 
constituents  and  BDAT  treatment 
standards  for  the  two  subcategories  of 
K061  nonwastewaters  are  listed  in  the 
tables  at  the  end  of  this  section. 

The  revised  BDAT  treatment 
standards  based  on  stabilization  were 
established  using  performance  data 
collected  by  EPA  and  previously 
referenced  in  the  K061  and  F006 
background  documents  for  the  proposed 
rule.  For  lead  and  cadmium,  the 
treatment  standards  for  both 
subcategories  are  based  on  stabilization 
of  a  waste  in  the  K061  nonwastewater 
High  Zinc  Subcategory.  For  total 
chromium,  the  treatment  standards  are 
based  on  stabilization  of  F006  wastes 
containing  chromium.  EPA  has  decided 
to  transfer  the  chromium  standard  from 
F006  nonwastewaters  to  K061 
nonwastewaters  as  a  result  of  comments 
from  manufacturers  of  specialty  and 
stainless  steel.  These  commenters 
pointed  out  that  their  K061  wastes 
required  a  separate  treatment  standard, 
due  to  high  concentrations  of  chromium 
compared  to  the  K061  from  carbon  steel 
manufacturers,  which  EPA  tested.  The 
Agency  evaluated  all  available  data 
characterizing  K061  generated  by 
specialty  steel,  stainless  steel,  and 
carbon  steel  production.  The  Agency 
agrees  that  there  is  a  need  to  establish  a 
treatment  standard  that  accounts  for  the 
higher  concentrations  of  chromium 
present  in  K061  generated  by  specialty 
and  stainless  steel  production. 
Consequently,  the  Agency  is 
promulgating  the  treatment  standard  for 
chromium  based  on  stabilization  of  F006 
electroplating  wastes,  many  of  which 
contain  concentrations  of  chromium 
similar  to  those  found  in  K061  generated 
by  specialty  and  stainless  steel 
production. 

Nickel  has  been  added  to  the  list  of 
regulated  constituents  since  the  time  of 
proposal  for  two  reasons.  First,  the 
proposed  treatment  standard  was  based 
on  a  technology  (HTMR)  which 
concentrated  nickel  in  the  treatment 
residual,  and  therefore,  was  not 
proposed  as  a  regulated  constituent.  The 
final  rule  is  based  on  a  technology 
(stabilization]  which  shows  significant 
reductions  in  the  teachability  of  nickel. 
Since  the  final  rule  establishes  metal 
concentrations  in  the  waste  extract,  the 
Agency  is  establishing  treatment 
standards  for  all  constituents  which  are 
present  at  significant  concentrations. 
For  further  discussion  of  regulated 
constituents  see  the  Background 
Document  for  K061.  Second,  several 


commenters  presented  data  showing 
that  K061  from  specialty  and  stainless 
steel  production  contain  higher 
concentrations  of  chromium  and  nickel 
than  the  K061  from  carbon  steel  which 
were  previously  stabilized.  The  Agency 
agrees  that  nickel  is  present  in  these 
K061  wastes  at  significantly  higher 
levels,  and  therefore,  is  promulgating  a 
treatment  standard  for  nickel.  This 
standard  is  based  on  stabilization  of 
electroplating  wastes  (F006)  containing 
concentrations  of  nickel  similar  to  these 
K061  wastes. 

For  all  K061  nonwastewaters.  BDAT 
treatment  standards  are  established 
based  on  cadmium,  total  chromium,  lead 
and  nickel  concentrations  in  the  waste 
extract  using  the  TCLP.  Several 
commenters  questioned  the  Agency's 
decision  not  to  use  the  data  submitted 
as  concentrations  of  constituents  in  the 
waste  extract  from  the  Extraction 
Procedure  (EP)  test.  Several  commenters 
also  suggested  that  EP  and  TCLP  test 
results  were  similar  for  K061.  Data  was 
submitted  comparing  EP  and  TCLP 
results  for  stabilized  K061  wastes.  This 
data  showed  no  statistical  difference  in 
the  results  for  the  regulated  constituents; 
however,  the  EP  data  did  not  include 
important  information  necessary  for 
complete  evaluation.  Information 
missing  included  waste  characterization 
of  the  untreated  K061  wastes,  design 
and  operating  data,  mix  ratios  of 
solidification  reagents,  and  laboratory 
quality  assurance  data.  Consequently, 
the  stabilization  data  provided  which 
contained  EP  extract  results  were  not 
used  in  calculation  of  the  treatment 
standards  for  K061  nonwastewaters. 

Several  commenters  stated  that  EPA 
should  not  regulate  zinc  because  it  is  not 
a  constituent  specifically  listed  on 
Appendix  VIII  of  40  CFR  Part  261.  The 
Agency  does  not  totally  agree,  in  that 
zinc  cyanide  and  zinc  phosphide  are 
listed  on  Appendix  VIII.  Further,  zinc  is 
an  aquatic  toxin,  and  the  Agency 
considered  adding  it  to  Appendix  VIII 
for  that  reason.  However,  in  this 
rulemaking  the  Agency  is  only 
regulating  zinc  when  it  is  an  indicator  of 
performance  of  treatment  for  other 
Appendix  VIII  constituents.  Further,  the 
Agency  believes  that  zinc  is  controlled 
by  stabilization  of  the  metal  constituents 
that  are  regulated  by  today's  rule  and  is 
not  promulgating  zinc  standards  for 
either  of  the  subcategories  of  K061. 

However,  the  Agency  is  establishing 
the  definitions  of  these  subcategories 
based  on  the  total  concentration  of  zinc. 
While  a  treatment  standard  is  not 
actually  being  set,  it  is  necessary  to 
determine  the  total  zinc  concentration  to 
determine  applicabihty  of  the 


appropriate  standard.  (See  EPA 
Document  SW-846,  "Test  Methods  for 
Evaluating  Solid  Wastes",  Third  Edition, 
for  guidance  on  composite  sampling  to 
determine  if  the  15  percent  limit  is  met.) 
A  facihty  is  not  allowed  to  dilute  or 
perform  partial  treatment  on  a  K061 
waste  in  order  to  switch  the 
applicabihty  of  the  standard  for  the 
High  Zinc  Subcategory  to  the  standard 
for  the  Low  Zinc  Subcategory.  However, 
the  Agency  does  recognize  that  K061 
wastes  in  the  Low  Zinc  Subcategory  are 
often  blended  with  wastes  in  the  High 
Zinc  Subcategory  in  order  to  obtain  an 
optimum  feed  concentration  for  zinc. 
The  Agency  does  not  intend  to  preclude 
this  operation,  and  furthermore,  believes 
that  this  should  not  be  a  restricted 
practice,  because  the  effective  result  of 
this  practice  is  the  applicability  of  a 
standard  that  is  more  stringent  i.e.,  from 
stabilization  to  "no  land  disposal"  (after 
August  8. 1990). 

Today's  rule  is  not  promulgating  the 
proposed  treatment  standard  of  "no 
land  disposal"  for  K061  wastewaters. 
The  basis  of  the  wastewater  standard 
was  the  premise  that  K061  was  not 
anticipated  to  be  generated.  Several 
commenters  provided  information  to  the 
contrary  indicating  that  K061 
wastewaters  are  being  generated  and 
will  continue  to  be  generated.  Several 
facilities  indicated  that  their  K061 
nonwastewaters  are  generated  as  wet 
sludges  rather  than  as  dry  baghouse 
dust.  The  water  from  treating  and/or 
dewatering  these  sludges  are  classified 
as  K061  wastewaters.  In  addition,  the 
majority  of  the  volume  of  K061 
nonwastewaters  has  been  historically 
disposed  in  landfills.  The  aqueous 
leachate  collected  from  these  landfills 
are  "derived-from"  K061  wastewaters. 
Commenters  have  also  identified 
additional  specific  sources  of 
wastewater  forms  of  K061  such  as  those 
being  generated  at  a  CERCLA  site, 
during  a  corrective  action  at  a  RCRA 
facility,  as  a  leachate  from  a  landfill, 
and  as  a  residual  from  treatment 
processes  such  as  dewatering.  Since 
generation  of  K061  wastewaters  does 
occur,  the  premise  of  no  generation  as  a 
basis  for  the  treatment  standard  of  "no 
land  disposal"  is  invalid.  Therefore,  the 
Agency  cannot  promulgate  the  proposed 
standard  of  "no  land  disposal"  for  K061 
wastewaters  as  final.  Since  no  standard 
is  established  for  K061  wastewaters,  this 
subgroup  of  wastes  is  restricted  from 
land  disposal  according  to  the  "soft 
hammer"  provisions.  EPA  intends  to 
develop  and  propose  numerical 
treatment  standards  by  May  8, 1990. 
[Note. — As  discussed  in  detail  in  section 
III.C.3..  EPA  is  amending  §  268.12  to 
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include  wastewater  residues  derived 
from  the  treatment  of  "soft  hammer" 
wastes  by  certain  processes,  as  well  as 
leachate  derived  from  the  management 
of  "soft  hammer"  wastes  and  "soft 
hammer"  waste  contaminated 
groundwater;  thereby  moving  the 
aforementioned  types  of  wastewaters 
into  the  group  of  wastes  identified  as  the 
Third  Third.  Thus,  these  types  of  K061 
wastewaters  are  not  subject  to  the  "soft 
hammer"  prohibitions  in  S  268.33(f).  This 
action  will  allow  these  wastewater 
residues  to  be  disposed  in  nonminimum 
technology  units  and  such  residues  will 
not  be  subject  to  the  certification 
requirements  of  §  268.8.] 

EPA  solicited  comment  in  the  April  8. 
1988,  notice  on  the  issue  of  whether 
commercial  fertilizers  that  contain  K061 
dust  as  an  ingredient  should  be  required 
to  meet  BOAT  as  a  condition  of 
remaining  exempt  from  the  remaining 
RCRA  standards  when  they  are  applied 
to  the  land  See  40  CFR  S  266.20.  After 
considering  the  public  comment  on  this 
issue,  EPA  has  decided  not  to  amend  the 
existing  exemption  at  this  time.  Our 
reasons  are  the  following:  (1)  Existing 
data  appear  to  indicate  that  application 
of  these  fertilizers  to  the  crops  to  which 
zinc-based  fertilizers  are  applied  does 
not  pose  significant  risk  from  either  a 
food  chain  contamination  pathway  or  a 
groundwater  contamination  pathway; 
and  (2)  Constituent  levels  (and  levels  of 
extractable  metals]  of  some  of  the  toxic 
metals  in  zinc-based  fertilizers  are 
virtually  the  same,  whether  or  not  the 
fertilizers  contain  K061;  levels  of  the 
remaining  constituent  (lead)  are  more 
variable,  although  some  of  the  non  KOei 
fertilizers  (i.e„  those  fertilizers  whose 
zinc  comes  from  a  non-waste  source) 
contain  more  lead  than  any  K061 
fertilizer  for  which  EPA  has  data.  It  thus 
is  possible  (although  further  study  and 
data-gathering  are  required)  that  EPA 
could  ultimately  classify  KCI61  based 
fertihzers  as  products  rather  than 
wastes. 

It  thus  does  not  appear  to  the  Agency 
to  be  the  proper  time  to  remove  the 
existing  exemption  for  these  fertilizers. 
Because  there  has  been  no  opportunity 
for  notice  and  comment,  and  because  of 
incomplete  data,  it  also  would  not  be 
proper  to  reclassify  these  fertilizers  at 
this  time.  Accordingly,  EPA  is  not  taking 
action  at  this  time,  and  so  is  leaving  in 
place  the  exemption  for  zinc-containing 
fertilizers  that  include  K061  wastes  as 
ingredients. 

A  number  of  commenters  (although 
none  from  the  fertilizer  industry] 
maintained  that  hazardous  waste- 


derived  fertilizers  are  not  subject  to 
RCRA  at  all,  because  the  hazardous 
waste  are  not  "discarded  materials", 
and  so  are  not  solid  wastes.  They  cited 
American  Mining  Congress  v.  EPA,  824 
F.2d  1177  (D.C.  Cir.  1987)  for  this 
proposition.  EPA  does  not  agree.  The 
Agency  views  the  practice  as  discarding 
for  several  reasons:  (1)  recycling 
involving  direct  placement  of  hazardous 
secondary  materials  on  the  land  for  final 
disposition  is  discarding  because  it  is 
like  land  disposal,  (2)  unwanted 
contaminants  in  the  hazardous 
secondary  materials  (for  example,  lead 
and  cadmium  in  K061)  which  in  no  way 
contribute  to  recycling  are  being  gotten 
rid  of  and  in  fact  being  disposed  of. 
(Should  it  prove  that  lead  and  cadmium 
are  present  in  hazardous  waste  and 
nonhazardous  waste-derived  zinc 
fertilizers  at  similar  concentrations,  this 
last  point  would  no  longer  apply.)  This 
use  constituting  disposal  situation  also 
does  not  involve  the  type  of  ongoing 
industrial  process  discussed  by  the  court 
in  the  above-cited  case.  The  Agency 
moreover  finds  these  conunenters' 
arguments  unpersuasive  given  that  they 
would  make  legal  under  RCRA  such 
infamous  use  constituting  disposal 
situations  as  Times  Beach,  Missouri  (use 
of  hazardous  distillation  bottom  as  dust 
suppressants).  The  Agency  is  convinced 
that  neither  Congress  nor  the  court 
contemplated  any  such  results. 

Interim  Treatment  Standards  for 
K061 

[Nonwastewatsrsl 

[High  Zmc  Subcategory— Equal  to  or  Greater  than 
15%] 

[effective  una  August  8,  19901 


BOAT  Treatment  Standards  for  K061 

[Nonwastewaters] 
[Low  Zinc  Sutx:ategory— Less  than  15%] 


Maximum  lor  any  single 
grab  sample 

Constituent 

Total 

composition 

(mg/kg) 

TOP  (mg/l) 

CadfTTium 

(■) 
(') 
(•) 
(') 

0.14 

Cfwomium  (Total) 

Lead 

Nickel .._ „ 

5.2 

0.24 
0.32 

'  Not  applicabia 

Treatment  Standards  for  K061 

[  Nonwastewaters  ] 

[High  Zinc  Sutxategory— Greater  than  15%] 

[Effective  after  August  8.  1990] 

NO  LAND  disposal  BASED  ON  RECYCLING 


Maximum  lor  any  single 
grab  sample 

Constituent 

Total 

composition 

(mg/kg) 

TCLP  (mg/l) 

Cadmium 

(■) 
(') 
(') 
(■) 

0.14 

Chromium  (Total) 

5.2 

Lead  

0.24 

Nickel 

0.32 

■  Not  appficatile 

m.  K062 — Spent  pickle  liquor 
generated  by  steel  finishing  operations 
of  facilities  within  the  iron  and  steel 
industry  (SIC  Codes  331  and  332). 
Today's  rule  promulgates  final  treatment 
standards  for  K062  wastewaters  and 
nonwastewaters  as  proposed.  As 
initially  generated,  K062  spent  pickle 
liquors  contain  less  than  1%  filterable 
solids  and  are  classified  as  K062 
wastewaters.  Treatment  standards  for 
both  K062  wastewaters  and 
nonwastewaters  were  established  based 
on  the  performance  of  chromium 
reduction  followed  by  chemical 
precipitation  with  sulfide  followed  by 
precipitation,  settling,  filtering  and 
dewatering  of  the  solid  residues.  The 
standards  for  K062  wastewaters  are 
based  on  the  concentrations  of  metals  in 
the  wastewater  residual  from  this 
process.  The  standards  for  K062 
nonwastewaters  are  based  on  the 
analysis  of  TCLP  leachates  of  the 
dewatered  solid  residues. 

The  standards  shown  below  apply  to 
all  K062  wastewaters  and 
nonwastewaters  with  the  exception  of 
residues  generated  as  a  result  of  lime 
(Ca{OH]j)  treatment  that  are  not 
classified  as  hazardous  wastes 
according  to  40  CFR  261.3(c](2)(ii)  unless 
they  are  hazardous  because  they  exhibit 
a  characteristic.  Therefore,  any  such 
residues  would  not  have  to  comply  with 
the  BDAT  treatment  standards.  The 
treatment  standards  do  apply,  however, 
to  residues  generated  by  other  than  lime 
precipitation. 

A  comment  received  on  the  August  12, 
1987  Notice  of  Data  Availability  and 
Request  for  Comments  (52  FR  29992) 
suggested  that  K062  nonwastewaters 
can  be  treated  by  high  temperature 
metals  recovery  (HTMR).  At  this  time, 
the  applicability  of  HTMR  to  all  K062 
nonwastewaters  has  not  been 
sufficiently  verified  in  order  to  develop 
additional  treatment  standards.  The 
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concentiations  and  identity  of  metals  in 
K062  wastewaters  vary  widely 
depending  on  the  specific  steel  being 
pickled.  EPA  has  not  been  able  to  define 
any  particular  subcategories  of  K062 
nonwastewaters  that  would  be 
amenable  to  a  particular  recovery 
process. 

Commenters  also  stated  that  since 
EPA  is  requiring  the  use  of  sulfide  as  a 
precipitant  for  K062  wastewaters, 
various  recovery  processes  that  are 
designed  to  recover  metals  from  metal 
hydroxide  precipitates  would  be 
precluded  from  use.  This  is  not  the  case, 
for  EPA  is  not  requiring  the  use  of 
sulfide,  but  rather  establishing  a 
performance  standard  for  the  K062 
wastes.  These  standards  do  not  exclude 
the  use  of  lime  as  a  precipitant.  In  fact, 
the  Agency  has  information  that  the 
majority  of  generators  are  indeed  using 
lime  as  a  precipitant.  These  lime 
residues  can  already  be  sent  to  HTMR 
without  meeting  the  standards  for  K062 
nonwastewaters. 

One  commenter  stated  that  EPA 
should  alter  the  regulatory  provision 
(§  261.3(c){2){ii))  that  excludes  lime 
precipitated  K062  nonwastewaters  from 
the  derived  from  rule.  They  stated  that  if 
sulfide  precipitation  can  achieve  a 
higher  water  quality,  then  it  should  be 
BOAT  for  all  K062  wastewaters.  The 
Agency  cannot  remove  this  exemption 
without  following  rulemaking 
procedures,  and  did  not  propose  the 
change. 

One  commenter  stated  that  since 
aqueous  metal  recovery  processes  for 
metal  contaminated  wastewaters  exist 
and  are  being  used.  EPA  should  force 
K062  wastewaters  to  use  them  by 
establishing  a  treatment  standard  of  "no 
land  disposal"  for  K062.  At  this  time,  the 
applicability  of  these  recovery  processes 
to  K062  wastewaters  has  not  been 
sufficiently  verified  in  order  to  establish 
a  "no  land  disposal"  standard.  The  high 
acid  content  and  high  variability  in 
concentrations  and  identity  of  metals  in 
these  wastewaters  may  preclude  the  use 
of  some  technologies  such  as  reverse 
osmosis  and  cation  exchange  due  to  the 
strong  possibility  that  the  acid  or  other 
metals  could  foul  the  recovery  process. 
Thus,  the  Agency  believes  that  a 
standard  of  "no  land  disposal"  may 
eventually  be  possible  to  promulgate  for 
certain  subcategories  of  K062.  However, 
it  is  unlikely  that  this  standard  would  be 
justified  for  all  K062  wastes.  At  this 
time,  EPA  has  not  been  able  to  define 
any  particular  subcategories  of  K062 
wastewaters  that  would  be  amenable  to 
a  particular  aqueous  recovery  process. 


Several  commenters  argued  that  EPA 
should  not  regulate  copper  because  it  is 
not  a  hazardous  constituent  specifically 
listed  on  Appendix  VIII  of  40  CF'R  Part 
261.  EPA  has  decided  not  to  regulate 
copper  here  for  the  reasons  stated 
earlier  in  connection  with  F006  wastes. 

BOAT  Treatment  Standards  for  K062 

[Nonwastewaters] 


Maximum  fof  any  single 
grab  sample 

Constituent 

Total 

composition 

(mg/kg) 

TCLP  (mg/l) 

Chromium  (total) 

(') 

(') 

0  094 

Lead 

37 

'  Not  applicable. 

BOAT  Treatment  Standards  for  K062 

[Wastewaters] 


Maximum  for  any  single 
grab  sample 

Constituent 

Total 

composition 

(mg/l) 

TCLP  (mg/l) 

Chromium  (total) 

0.32 
.04 
44 

(') 
(') 
(') 

Lead 

Nickel 

'  Not  applicable. 

n.  K069 — Emission  control  dust/ 
sludge  from  secondary  lead  smelting. 
The  BOAT  treatment  standard  of  "no 
land  disposal"  for  K069  wastewaters 
and  nonwastewaters  was  proposed 
based  on  information  supplied  to  the 
Agency  that  indicated  that  K069  wastes 
were  totally  recyclable  without 
generation  of  residuals.  In  response  to 
this  premise,  one  commenter  provided 
information  that  they  generate  a  K069 
nonwastewater  that  cannot  be  directly 
recycled  due  to  a  significantly  different 
chemical  composition.  The  information 
also  indicates,  that,  while  the  waste 
being  generated  meets  the  definition  of 
the  listed  waste  K069,  there  also  is  a 
significant  difference  in  how  it  is  being 
generated. 

Most  K069  wastes  are  baghouse  dusts 
and  scrubber  sludges  that  act  as  primary 
air  pollution  control  devices  (APCD). 
The  commenter's  facility  utilizes  a 
baghouse  for  particulate  collection  as  its 
primary  APCD.  In  addition,  the  air 
leaving  the  baghouse  is  sent  through  a 
"secondary"  APCD,  consisting  of  a  wet 
venturi  scrubber  utilizing  lime 
neutralization.  This  "secondary"  APCD 
has  been  installed  primarily  to  reduce 
sulfur  dioxide  emissions.  The  sludge 
from  this  process  is  technically  the 
listed  waste,  K069,  but  consists 


primarily  of  lead  contaminated  calcium 
sulfate  and  calcium  hydroxide  rather 
than  metallic  lead,  lead  oxides,  and 
metal  oxides  that  comprise  typical 
baghouse  dusts.  In  addition,  the  facility 
stated  that  it  has  experimented  with 
other  neutralizing  agents  to  produce  a 
reclaimable  sludge,  but  has  not 
succeeded.  At  the  time  of  this  rule,  the 
Agency  has  not  completed  its  analysis 
of  all  of  this  information.  However,  it 
does  believe  that  these  K069  wastes  are 
fundam.entally  different  and  that  the 
basis  of  total  recycling  for  the  proposed 
standard  of  "no  land  disposal"  for  K069 
wastes  is  not  justifiably  extrapolated  to 
these  types  of  K069  wastes. 

For  the  purposes  of  this  rule,  the 
Agency  is  establishing  a  Calcium  Sulfate 
Subcategory  and  a  Non  Calcium  Sulfate 
Subcategory  for  K069  nonwastewaters. 
The  Calcium  Sulfate  Subcategory  is 
defined  as  those  emission  control 
sludges  from  secondary  lead  smelting 
that  are  generated  as  calcium  sulfate 
from  secondary  wet  scrubbers  using 
lime  neutralization.  The  Non  Calcium 
Sulfate  Subcategory  is  defined  as  those 
emission  control  sludges  from  secondary 
lead  smelting  that  are  not  generated  as 
calcium  sulfate  from  secondary  wet 
scrubbers  using  lime  neutralization.  It  is 
important  to  point  out  that  this 
definition  specifically  includes 
"secondary"  wet  scrubbers.  The  Agency 
also  recognizes  that  K069  may  be 
generated  as  a  wet  scnjbber  sludge  from 
other  primary  APCDs  and  that  the 
primary  APCD  may  incorporate  lime 
neutralization.  Because  no  comments 
were  received  from  generators  of  K069 
from  these  type  of  primary  APCDs,  the 
Agency  assumes  that  the  generators 
agree  with  EPA's  assessment  of 
recyclability  of  these  wastes.  As  a 
result,  the  Agency  has  decided  to 
promulgate  a  final  BDAT  treatment 
standard  of  "no  land  disposal"  based  on 
total  recycling  for  those  K069 
nonwastewaters  in  the  Non  Calcium 
Sulfate  Subcategory.  EPA  intends  to 
propose  and  promulgate  numerical 
treatment  standards  for  K069 
nonwastewaters  in  the  Calcium  Sulfate 
Subcategory  (i.e.,  those  from  secondary' 
wet  scrubbers  using  lime  neutralization) 
prior  to  May  8, 1990. 

Commenters  have  also  identified 
additional  specific  sources  of 
w  astewater  forms  of  K0o9  such  as  those 
being  generated  at  a  CERCLA  site, 
during  a  corrective  action  at  a  RCRA 
facility,  and  as  a  leachate  from  a 
landfill.  In  the  proposed  rule.  EPA  had 
based  a  "no  land  disposal '  standard  for 
the  wastewaters  on  the  belief  that  the 
total  recycling  process  generated  no 
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wastewater  residuals  and  that  it  was 
unlikely  that  other  wastewater  forms  of 
K069  would  be  produced.  Since 
generation  of  does  occur,  the  premise  of 
no  generation  as  the  basis  for  the 
standard  appears  to  be  unjustified.  As  a 
result,  the  Agency  is  therefore  unable  to 
promulgate  a  treatment  standard  for 
these  wastewaters  in  today's  rule.  EPA 
does  intend  to  propose  and  promulgate 
numerical  treatment  standards  for  these 
wastes  prior  to  May  8, 1990.  Since  no 
standard  is  promulgated  in  today's  rule 
for  these  K069  wastewaters,  they  are 
restricted  from  land  disposal  according 
to  the  "soft  hammer"  provisions. 
[Note. — As  discussed  in  detail  in  section 
III.C.3.,  EPA  is  amending  S  268.12  to 
include  wastewater  residues  derived 
from  the  treatment  of  "soft  hammer" 
wastes  by  certain  processes,  as  well  as 
leachate  derived  from  the  management 
of  "soft  hammer"  wastes  and  "soft 
hammer"  waste  contaminated 
groundwater;  thereby  moving  the 
aforementioned  types  of  wastewaters 
into  the  group  of  wastes  identified  as  the 
Third  Third.  Thus,  these  types  of  K069 
wastewaters  are  not  subject  to  the  "soft 
hammer"  prohibitions  in  §  268.33  (f)- 
This  action  will  allow  these  wastewater 
residues  to  be  disposed  in  nonminimum 
technology  units  and  such  residues  will 
not  be  subject  to  the  certification 
requirements  of  S  268,8.] 

BOAT  Treatment  Standards  for  K069 

[Nonwastewaters] 
[Non  Calcium  Sulfate  Subcategory] 


NO  LAND  DISPOSAL  BASED  ON  RECYCLING 

o.  K071 — Brine  purification  muds  from 
the  mercury  cell  process  in  chlorine 
production,  where  separately 
prepurified  brine  is  not  used.  Today's 
rule  promulgates  final  treatment 
standards  for  K071  wastewaters  and 
nonwastewaters.  Analysis  of  a  TCLP 
leachate  for  mercury  is  necessary  to 
establish  compliance  with  the  treatment 
standard  for  K071  nonwastewaters.  For 
K071  wastewaters,  a  total  waste 
analysis  for  mercury  is  necessary  to 
establish  compliance  with  the  standard. 
These  standards  are  listed  in  the  table 
at  the  end  of  this  section. 

The  treatment  standard  for  the  K071 
nonwastewaters  was  established  based 
on  the  performance  of  a  treatment 
process  that  includes  a  series  of 
individual  steps.  The  main  purpose  of 
which  is  to  solubilize  the  mercury  in  the 
K071  brine  sludge  and  later  convert  the 
mercur)  to  a  relatively  insoluble 
mercury  sulfide  sludge.  Mercury  sulfide 


is  one  of  the  least  soluble  forms  of 
mercury  salts.  Initially,  the  K071  brine 
sludge  is  leached  with  acid  to  solubilize 
certain  forms  of  mercury.  The  sludge 
and  acid  leachate  are  mixed  with  an 
alkaline  hypochlorite  to  oxidize  the 
mercury  to  a  highly  soluble  mercuric 
chloride  (this  also  raises  the  pH).  The 
resultant  sludge  is  then  washed  with 
hydrochloric  acid  and  water  during  a 
filtration  step.  The  treatment  standard 
for  K071  nonwastewaters  is  based  on 
the  leachability  of  mercury  from  this 
filter  cake.  The  filtrate  contains  the 
solubilized  mercury,  which  is  then 
precipitated  out  as  a  mercury  sulfide 
sludge.  This  sulfide  sludge  is  also 
filtered  and/or  dewatered.  The  aqueous 
residual  from  this  process  is  classified 
as  a  K071  wastewater  and  must  meet 
the  treatment  standard  for  mercury  in 
K071  wastewaters.  The  sulfide  sludge  is 
classified  as  a  K071  nonwastewater, 
imless  the  liquids  were  combined  with 
other  wastewaters  from  the  mercury  cell 
process  prior  to  treatment.  If  so,  it  is  a 
wastewater  treatment  residual  listed 
specifically  as  K106.  The  Agency  has 
data  that  indicate  that  this  sulfide 
sludge  (be  it  K071  or  K106)  will  meet  the 
treatment  standard  for  K071 
nonwastewaters,  that  was  derived  from 
the  leachability  of  residual  mercury  in 
the  leached  brine  sludge. 

One  commenter  provided  data  on  a 
specialized  stabilization  process  for 
K071  brine  sludges  as  they  are  initially 
generated  (without  acid  or  water 
washing).  These  data  were  generated 
from  bench  scale  operations.  The 
Agency  has  not  determined  whether  this 
process  has  been  demonstrated,  as  yet, 
on  a  full  scale  basis.  The  Agency  is  still 
in  the  process  of  examining  the 
stabilization  data  for  K071 
nonwastewaters  (as  a  process  in  lieu  of 
acid  leaching)  that  was  submitted.  EPA 
will  determine  if  these  data  demonstrate 
sufficient  treatment  to  be  proposed  as 
an  alternative  to  acid  leaching.  At  the 
time  of  this  rule,  EPA  has  insufficient 
information  to  establish  direct 
stabilization  as  a  demonstrated 
treatment  alternative  to  the  acid 
leaching  procedure  previously 
described. 

Extensive  EP  leachate  data  were 
submitted  to  EPA  by  three  facilities 
using  only  a  water  washing  followed  by 
a  dewatering  process.  One  of  the  three 
facilities  supplied  TCLP  mercury 
concentrations  for  the  treated  K071.  EPA 
considered,  but  did  not  use,  any  of  these 
data  points  in  the  development  of  the 
treatment  standards  because  the 
analysis  of  variance  tests  showed 
significantly  better  treatment  was 
achieved  by  the  acid  leaching 


procedure.  However,  EPA  would  like  to 
emphasize  that  other  treatment 
technologies  such  as  stabilization  or 
water  washing  are  not  precluded  from 
use  by  today's  rule,  provided  that  these 
technologies  or  combination  of 
technologies  can  achieve  the  equivalent 
performance  as  measured  by  the 
treatment  standards  promulgated  as 
final  in  today's  rule. 

Several  commenters  also  stated  that 
EPA  wrongly  considered  the  information 
indicating  that  the  TCLP  is  a  better 
measure  of  evaluating  BDAT 
performance  than  the  EP  (Extraction 
Procedure).  Data  were  submitted 
comparing  EP  data  to  TCLP  data  in  both 
treated  and  untreated  K071  wastes. 
Statistical  analyses,  performed  by  EPA, 
show  that  the  EP  and  the  TCLP 
procedures  yield  statistically  similar 
results  on  the  leachability  of  mercury  in 
K071  wastes.  Based  on  industry's 
willingness  to  accept  a  TCLP  standard 
based  on  EP  data  and  EPA  analysis 
indicating  a  statistical  relationship 
between  the  respective  extraction 
methods  for  K071  wastes,  the  Agency 
has  incorporated  the  additional  EP  data 
into  its  calculation  of  the  final  treatment 
standard  for  K071  nonwastewaters. 
However,  the  Agency  maintains  its 
position  that,  in  general,  the  TCLP  is  a 
better  measure  of  evaluating  BDAT  than 
the  EP,  except  where  data  such  as  these 
exist  for  tests  performed  on  the  same 
treated  waste. 

Several  commenters  stated  that  a  total 
mercury  analysis  is  an  inappropriate 
measure  of  performance  for  K071 
nonwastewaters,  since  the  BDAT 
treatment  system  is  not  designed  as  a 
complete  recovery  system  (i.e.,  mercury 
is  not  being  recovered  directly,  but 
rather  it  is  being  converted  to 
recoverable  mercury  sulfides).  At  the 
time  of  the  proposal,  the  Agency  was 
developing  a  standard  for  K106 
(wastewater  treatment  residues  that  are 
primarily  mercury  sulfides)  based  on 
recovery  of  the  mercury  by  retorting  of 
K106  wastes.  EPA  had  determined  that 
the  mercury  sulfide  residues  from 
treatment  of  K071  wastes  were  either 
the  listed  waste  K106  or  were  similar 
enough  to  K106  wastes  that  they  could 
be  retorted  for  mercury  recovery.  EPA 
received  extensive  comments  from 
industry  opposing  the  applicability, 
demonstrability,  and  economics  of 
retorting  K106.  At  the  same  time,  EPA 
has  examined  the  data  on  the  treatment 
of  K106  and  determined  that  there  was 
insufficient  data  to  support  the 
promulgation  of  the  proposed  treatment 
standards  based  on  retorting.  See 
discussion  of  K106  wastes  in  section 
III.A.7.W.  of  this  preamble.  Since 
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recovery  of  K071  mercury  sulfide 
residues  was  based  on  the 
establishment  of  retorting  as  BOAT  for 
K106  and  since  the  Agency  has  decided 
not  to  promulgate  the  standards  for  K106 
at  this  time,  EPA  has  decided  to 
promulgate  the  treatment  standard  for 
K071  nonvvastewaters  only  on  the 
analysis  of  the  TCLP  leachate  and  not 
on  a  total  mercury  analysis.  [Note:  As 
previously  stated,  EPA  prefers  to 
establish  treatment  standards  based  on 
total  metal  analysis  only  when  recovery 
is  established  as  BD.'\T.j  However,  the 
Agency  is  not  precluded  from  adding 
this  requirement  in  the  future,  if  a 
treatment  standard  based  on  retorting  or 
some  other  recovery  process  is 
promulgated  for  K106  wastes. 

BOAT  Treatment  Standards  for  K071 

( Nonwastewaters  ] 


Maximum  for  any  single 
grab  sample 


Total 

ccmposition   I  TCLP  (mg/l) 
(mg/kg) 


(') 


0.025 


'  Not  applicable. 

BOAT  Treatment  Standards  for  K071 

[Wastewaters] 


Constituent 


Mercury 


Maximum  (of  any  single 
grab  sample 


ToUl 

composition 

(mg/l) 


0.030 


TCLP  (mg/l) 


(') 


'  Not  applicable. 

p.  K073 — Chlorinated  hydrocarbon 
waste  from  the  purification  step  of  the 
diaphragm  cell  process  using  graphite 
anodes  in  chlorine  production.  The 
BDAT  treatment  standard  of  "no  land 
disposal"  fi!'  K073  wastewaters  and 
nonwastewaters  was  proposed  based  on 
the  premise  nf  'no  generation".  In  the 
proposed  rule.  EPA  specifically 
requested  comment  on  this  premise.  In 
respo.nse,  several  commenters  stated 
thai  at  least  one  facility  is  generating 
K073  vvaslks.  Since  generation  has  been 
identified,  the  Agency  is  not  able  to 
promulgate  a  final  treatment  standard  of 
"no  land  disposal"  for  any  K073  wastes. 

Addition.:!  information  provided  by 
one  commt  nter  indicates  that  at  least 
one  facility  is  incinerating  its  K073 
wastes  onsite  and  that  this  facility 
intends  to  c^-a'^e  the  generation  of  K073 
in  the  near  future.  Based  on  these 
comments,  EPA  now  inipnds  io  pursue 
the  development  of  BD.AT  treatment 
standards  for  K073.  In  particular,  EP.A 


will  evaluate  the  performance  of 
incineration  on  K073  provided  that  this 
facility  intends  to  continue  to  generate 
K073  past  May  8, 1990.  If  this  facility 
ceases  generation  and  no  other 
generating  facilities  can  be  identified, 
EPA  may  decide  to  promulgate  the 
proposed  'no  land  disposal"  treatment 
standard  prior  to  May  8, 1990.  However, 
since  no  standard  is  prom.ulgated  in 
today's  rule  for  K073  wastes,  these 
wastes  are  restricted  from  land  disposal 
accord-ng  to  the  "soft  hammer" 
provisions.  [Note. — .A.s  discussed  in 
detail  in  section  III.C.3.,  EPA  is 
amending  §  268.12  to  include 
wastewater  residues  derived  from  the 
treatment  of  "soft  hammer"  wastes  by 
ceitrtin  processes,  as  well  as  leachate 
derived  from,  the  management  of  "soft 
hammer"  wastes  and  'soft  hamm.er  ' 
waste  contaminated  groundwater, 
thereby  moving  the  afoiementioned 
types  of  wastewaters  into  the  group  of 
wastes  identified  as  the  Third  Third. 
Thus,  these  types  of  K073  wastewaters 
are  not  subject  to  the  "soft  hammer" 
prohibitions  in  §  268.33(f)-  This  action 
will  allow  these  wastewater  residues  to 
be  disposed  in  nonminimum  technology 
units  and  such  residues  will  not  be 
subject  to  the  certification  requirements 
of  §  268.8.] 

It  is  also  important  to  note  that,  until 
standards  for  all  K073  wastes  are 
promulgated,  those  K073  wastes 
containing  halogenated  organics  may 
only  be  land  disposed  as  long  as  they  do 
not  exceed  a  total  halogenated  organic 
concentration  of  1000  ppm  established  in 
the  July  8, 1987  promulgated  restrictions 
for  "California  List"  wastes. 

q.  K083 — Distillation  bottoms  from 
aniline  production.  The  BDAT  treatment 
standard  of  "no  land  disposal"  for  K083 
wastewaters  and  nonwastewaters  was 
proposed  based  on  the  performance  of  a 
liquid  injection  incinerator  that 
generated  no  residuals.  The  K083 
nonwastewater  examined  by  EPA, 
contained  no  measurable  ash  content 
(solid  residues  from  incineraticn)  at  a 
detection  limit  of  0.01%  by  -Aeiiiht.  The 
liquid  incineration  unit  that  F.PA  visited, 
did  not  have  a  vent  scrubber  or  other 
pollution  control  device  and  did  not 
generate  any  scrubber  water.  This 
information  was  the  basis  of  the  "no 
land  disposal"  standard  for  K083. 

In  the  proposed  rule,  EP.-\  specifically 
requested  comment  on  the  premise  r.f 
the  "no  land  di.spcsa!"  staridards  for 
both  categories  of  K083  wastes.  In 
response,  several  commen'ers  slati-d 
that  they  do  generate  K083 
nonwastewaters  with  detectable  levels 
of  ash  and  K0a3  wastewaters  as 
scrubber  waters.  Since  generation  of 


these  wastes  has  been  identified,  the 
premises  of  "no  ash"  and  "no 
generation"  may  be  unjustified  for  all 
K083  wastes. 

As  a  result,  the  Agency  has  decided  to 
promulgate  a  final  rule  of  "no  land 
disposal"  only  for  one  subcategory'  of 
KC63  nonwastewaters.  This  subcategory 
is  identified  as  the  No  Ash  Subcategcry 
and  is  defined  as  those  K063 
nonwastewate.^s  with  less  than  0.01%  by 
weight  ash. 

The  use  of  other  treatment 
technologies  are  not  precluded  by  this 
rule.  For  example,  while  rotary  kiln  and 
fluidized  bed  incinerators  are  generally 
designed  to  handle  solids  and  sludges, 
these  units  ,?ften  are  designed  Io 
incinerate  liquids.  In  any  case  whfre 
thci^e  or  other  treatment  technologies 
can  treat  K083  without  generating  an 
ash  or  other  solid  residual,  these  units 
may  be  used  to  achieve  the  "no  land 
disposal"  standard  for  the  K083 
nonwastewaters. 

EPA  does  intend  to  investigate  the 
comments  submitted  and.  if  necessary, 
propose  and  promulgate  numerical 
treatment  standards  for  K083 
nonwastewaters  with  detectable  ash 
content  and  K083  wastewaters  prior  to 
May  8, 1990.  Since  no  standard  is 
promulgated  in  today's  rule  for  these 
K083  wastes,  they  are  restricted  from 
land  disposal  according  to  the  "soft 
hammier"  provisions.  [Note. — As 
discussed  in  detail  in  section  III.C.3.. 
EPA  is  amending  §  268.12  to  include 
wastewater  residues  derived  from  the 
treatment  of  "soft  hammer"  wastes  by 
certain  processes,  as  well  as  leachate 
derived  from  the  management  of  "soft 
hammer"  wastes  and  "soft  hammer" 
waste  contaminated  groundwater: 
thereby  moving  the  aforementioned 
types  of  wastewaters  into  the  group  of 
wastes  identified  as  the  Third  Third. 
Thus,  these  types  of  K083  wastewaters 
are  not  subject  to  the  "soft  ham.mer" 
prohibitions  in  §  268.33(f).  This  action 
will  allow  these  wastewater  residues  to 
be  disposed  in  nonminimum  technology 
units  and  such  residues  will  not  be 
subject  to  the  certification  requirements 
of  §  268.8.] 

BDAT  Treatment  Standards  for  K083 

[Nonwastewaters] 
[No  Asti  Subcategory— Less  than  0  Ol%] 


NO  LAND  DISPOSAL  BASED  ON  NO  ASH 

r.  K086 — Solvent  washes  and  sludges, 
caustic  washes  and  sludges,  or  water 
washes  and  sludges  from  the  cleaning  of 
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tubs  and  equipment  used  in  the 
formulation  of  ink  from  pigments,  driers, 
soaps,  and  stabilizers  containing 
chromium  and  lead.  In  today's  rule,  EPA 
is  promulgating  final  treatment 
standards  for  seventeen  organic 
constituents  and  two  metal  constituents 
in  wastewaters  and  nonwastewaters  in 
the  K086  Solvent  Washes  Subcategory. 
These  are  acetone,  n-butyl  alcohol,  ethyl 
acetate,  ethyl  benzene,  methanol, 
methyl  isobutyl  ketone,  methyl  ethyl 
ketone,  methylene  chloride,  toluene. 
1,1,1,-trichloroethane,  trichloroethylene, 
xylenes,  bis  (2-ethylhexyl)  phthalate, 
cyclohexanone,  1,2-dichlorobenzene, 
naphthalene,  nitrobenzene,  total 
chromium,  and  lead.  Treatment 
standards  for  all  organic  constituents 
are  based  on  analyses  of  total 
constituent  concentration.  Treatment 
standards  for  metal  constituents  are 
based  on  analyses  of  leachate  from  the 
TCLP  for  all  wastes  identified  as 
nonwastewaters  and  analyses  of  total 
constituent  concentration  for  all  wastes 
identified  as  wastewaters.  The  final 
treatment  standards  for  the  wastewater 
and  nonwastewater  forms  of  K086 
Solvent  Washes  are  listed  in  the  tables 
at  the  end  of  this  section. 

By  definition  K086  wastes  can  be  from 
one  of  three  major  subcategories 
(depending  on  the  material  used  for 
washing).  These  are:  (1)  Solvent 
Washes:  (2)  Solvent  Sludges:  and  (3) 
Caustic/Water  Washes  and  Sludges.  For 
the  purposes  of  this  rule,  the  K086 
Solvent  Washes  Subcategory  is  defined 
as  those  K086  wastes  which  are  derived 
from  procedures  which  have  used  any 
organic  solvents  including,  but  not 
limited  to,  the  following:  acetone,  n- 
butyl  alcohol,  cyclohexanone,  1,2- 
dichlorobenzene,  ethyl  acetate,  ethyl 
benzene,  methanol,  methyl  isobutyl 
ketone,  methyl  ethyl  ketone,  methylene 
chloride,  naphthalene,  nitrobenzene, 
toluene,  1,1,1,-trichloroelhane. 
trichloroethylene,  and/or  xylenes.  The 
Agency  believes  that  these  are  the  most 
typical  solvents  that  become  K086 
Solvent  Washes.  While  EPA  is 
specifically  identifying  these  sixteen 
solvents  in  order  to  clarify  the  definition 
of  this  subcategory,  the  Agency 
recognizes  that  other  solvents  may  be 
used  by  generators.  In  these  cases.  EPA 
has  not  specifically  developed  treatment 
standards  for  that  particular  unlisted 
solvent.  While  no  treatment  standard  for 
that  solvent  has  been  developed,  the 
treatment  standards  for  lead  and  total 
chromium  do  apply  to  these  K086 
Solvent  Washes.  It  is  also  important  to 
note  that  some  of  these  solvents, 
including  those  that  are  specifically 


listed  in  the  definition  of  the  Solvent 
Washes  Subcategory,  are  specifically 
listed  under  the  solvent  waste  codes 
FOOl,  F002.  F003,  F004  and/or  F005.  In 
such  cases,  the  treatment  standards  for 
these  solvent  wastes  that  were 
promulgated  November  7, 1986,  are 
already  in  effect.  However,  where  two 
sets  of  standards  exist  for  a  constituent 
in  a  particular  waste  that  has  more  than 
one  applicable  waste  code,  the  more 
stringent  standard  is  applicable  for  that 
constituent.  For  those  constituents 
where  standards  are  expressed  as  a 
total  concentration  and  a  TCLP 
concentration,  both  standards  may 
apply. 

The  treatment  standards  for  all  of  the 
organic  constituents  in  the  K086 
wastewaters  and  nonwastewaters  are 
based  on  the  performance  achieved  by 
incineration.  The  treatment  standards 
for  total  chromium  and  lead  in  K086 
wastewaters  are  transferred  from  a 
similar  wastewater  treated  at  a  facility 
previously  sampled  by  the  Agency.  The 
wastewater  treatment  system  included 
hexavalent  chromium  reduction  to 
convert  any  hexavalent  chromium  to  the 
trivalent  state,  chemical  precipitation 
with  excess  lime  to  precipitate  dissolved 
metals  as  solids,  and  filtration  to 
remove  these  solids.  The  residues  of  this 
wastewater  treatment  system  include 
the  treated  wastewater  and  the  solids 
that  are  classified,  for  the  purposes  of 
BDAT,  as  nonwastewaters.  These 
residues  did  not  require  further 
treatment  because  TCLP  leachate 
concentrations  were  not  found  at 
treatable  levels.  Further  details 
regarding  BDAT  development  and  data 
transfer  are  provided  in  the  Background 
Document  for  this  waste  code. 

For  the  purposes  of  BDAT,  any  solid 
ash  residues  from  the  incineration  of 
nonwastewaters  in  the  K086  Solvent 
Washes  Subcategory  are  also  classified 
as  nonwastewaters.  Scrubber  waters 
from  air  pollution  control  devices  are 
classified  as  wastewaters.  Both  of  these 
residues  must  meet  the  BDAT  treatment 
standards  for  the  K086  Solvent  Washes 
Subcategory  prior  to  placement  in  land 
disposal  units. 

While  EPA  has  identified  incineration 
in  units  with  liquid  injection  as  BDAT 
for  K086  Solvent  Washes,  other 
treatment  technologies  such  as  fluidized 
bed  incineration,  multiple  hearth 
incineration,  rotary  kiln  incineration, 
fuel  substitution  units,  batch  distillation 
and  fractional  distillation  that  can 
achieve  these  standards  are  not 
precluded  from  use  by  this  rule. 

The  Agency  has  data  that  suggests 
that  approximately  sixteen  different 


BDAT  List  solvents  could  be  used  to 
clean  ink  formulating  equipment.  EPA  is 
concerned  that  regulation  of  only  the 
solvents  that  were  found  in  the  tested 
waste  matrix  would  create  an  incentive 
to  simply  switch  to  the  use  of  other 
solvents.  For  this  reason,  EPA  is 
regulating  all  sixteen  BDAT  List 
solvents.  EPA  transferred  the 
performance  data  achieved  for  some  of 
these  sixteen  solvents  from  performance 
data  for  other  solvents  that  had  similar 
physical  and  chemical  properties.  The 
Agency  believes  that  the  solvents  that 
have  been  determined  to  be  similar,  can 
be  incinerated  to  the  same  treatment 
concentrations.  Details  on  the  transfer 
of  standards  can  be  found  in  the  BDAT 
Background  Document  for  this  waste 
code.  EPA  specifically  solicited 
comments  on  this  transfer  of 
performance  data.  Commenters  objected 
to  the  transfer  of  many  of  these 
constituents.  However,  they  did  not 
provide  sufficient  data  documenting  that 
the  proposed  BDAT  treatment  standard? 
are  not  achievable.  EPA  specifically 
requested  that  documentation  be 
provided  in  order  for  the  Agency  to 
consider  potential  changes  in  the 
standards.  As  a  result,  today's  rule 
promulgates  final  treatment  standards 
as  proposed. 

Today's  rule  is  not  promulgating  final 
treatment  standards  for  K086  wastes  in 
the  Solvent  Sludges  Subcategory  or  the 
Caustic/Water  Washes  and  Sludges 
Subcategory.  Since  no  standard  is 
established,  these  subcategories  of  K086 
wastes  are  restricted  from  land  disposal 
according  to  the  "soft  hammer" 
provisions.  EPA  intends  to  develop  and 
propose  numerical  treatment  standards 
by  May  8. 1990.  [Note. — As  discussed  in 
detail  in  section  III.C.3.,  EPA  is 
amending  §  268.12  to  include 
wastewater  residues  derived  from  the 
treatment  of  "soft  hammer"  wastes  by 
certain  processes,  as  well  as  leachate 
derived  from  the  management  of  "soft 
hammer"  wastes  and  "soft  hammer" 
waste  contaminated  groundwater: 
thereby  moving  the  aforementioned 
types  of  wastewaters  into  the  group  of 
wastes  identified  as  the  Third  Third. 
Thus,  these  types  of  K086  wastewaters 
are  not  subject  to  the  "soft  hammer" 
prohibitions  in  §  268.33(f).  This  action 
will  allow  these  wastewater  residues  to 
be  disposed  in  non-minimum  technology 
units — although  the  requirements  of 
section  3005(j)  apply  after  November  8, 
1988 — and  such  residues  will  not  be 
subject  to  the  certification  requirements 
of  §  268.8.1 
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BOAT  Treatment  Standards  for  K086 

[  Nonwaslewaters] 
[Solvent  Washes  Subcategory] 


Constituent 


Acetone 

bis(2- 

ettiyttiexyl)phthalate 

n-Butyl  alcohol 

Cyclotiexanone 

1,2-Dichlorot>enzene .. 

Ettiy)  acetate 

Ethyl  t>enzene 

Methanol 

Methylene  chloride 

Methyl  ethyl  ketone.... 
Methyl  isobutyl 

ketone 

Naphthalerie 

Nitrot)enzene 

Toluene 

1,1,1  -Trichloroethane . 

Thchloroethylene 

Xylenes 

Chromium  (total) 

Lead 


Maximum  for  any  single 
grab  sample 


Total 

composition 

(mg/kg) 


0.37 

.49 

.37 

.49 

49 

37 

.031 

.37 

.037 

.37 

.37 

.49 

49 

.031 

.044 

.031 

.015 

(') 

{■) 


TCLP  (mg/l) 


(■) 

(') 
(') 
(') 
(') 
(') 
(') 
(') 
(■) 
(') 

(') 
(') 
(') 
(■) 
(') 
{') 
(') 
0.094 
.37 


'  Not  applicable. 

BOAT  Treatment  Standards  for  K086 

[Wastewaters! 
[So^ent  Washes  Subcategory] 


Constituent 


Acetone 

bis(2- 

ethy1hexyl)phthalate . 

n-Butyl  alcohol 

Cyclohexarrone 

1 .2  Oichkxobenzene ... 

Ethyl  acetate 

Ethyl  tienzene _ 

Methanol 

Methylene  chloride 

Methyl  ettiyl  ketone 

Methyl  Isobutyl 

ketone 

Naphthalene 

Nitrobenzene 

Toluene       

1,1,1  Tncnloroethane .. 

Trichloropthylene 

Xylenes 

Chromium  (total) 

Lead 


Maximum  for  any  single 
grab  sample 


Total 

composition 

(mg/0 


0.015 

.044 
.031 
.022 
.044 
.031 
.015 
.031 
.031 
.031 

.031 

.044 

.044 

.029 

.031 

.029 

.015 

.32 

.037 


TCLP  (mg/l) 


(■) 

(') 
(') 
(') 
(') 
(■) 
(') 
(') 
(') 
(') 

(') 
(■) 
(') 
(') 
(') 
(■) 
(') 
(') 
(') 


■  Not  applicable 

s.  K087 — Decanter  tank  tor  sludge 
from  coking  operations.  In  today's  rule, 
EPA  is  promulgating  final  treatment 
standards  for  nine  organic  constituents 
and  one  metal  constituent  in  K087 
wastewaters  and  nonwastewaters. 
These  are  acenaphthalene,  benzene, 
chrysene,  fluoranthene,  indeno  (1.2,3-cd) 
pyrene,  naphthalene,  phenanthrene, 
toluene,  xylenes,  and  lead.  Treatment 


standards  for  all  organic  constituents 
are  based  on  analyses  of  total 
constituent  concentration.  Treatment 
standards  for  metal  constituents  are 
based  on  analyses  of  leachate  from  the 
TCLP  for  all  wastes  identified  as 
nonwastewaters  and  analyses  of  total 
constituent  concentration  for  all  wastes 
identified  as  wastewaters.  The  final 
treatment  standards  for  K087 
wastewaters  and  nonwastewaters  are 
listed  in  the  tables  at  the  end  of  this 
section. 

The  treatment  standards  for  all  of  the 
organic  constituents  in  the  K087 
wastewaters  and  nonwastewaters  are 
based  on  the  performance  achieved  by 
incineration  in  a  rotary  kiln.  The 
treatment  standards  for  lead  in  K087 
wastewaters  are  transferred  from  a 
similar  wastewater  treated  at  a  facility 
previously  sampled  by  the  Agency.  The 
wastewater  treatment  system  included 
hexavalent  chromium  reduction  to 
convert  any  hexavalent  chromium  to  the 
trivalent  state,  chemical  precipitation 
with  excess  lime  to  precipitate  dissolved 
metals  as  solids,  and  filtration  to 
remove  these  solids.  The  residues  of  this 
wastewater  treatment  system  include 
the  treated  wastewater  and  the  solids 
that  are  classified,  for  the  purposes  of 
BDAT.  as  nonwastewaters.  Further 
application  of  a  stabilization  process  to 
these  solids  may  be  necessary  in  order 
to  conform  with  the  BDAT  treatment 
standards  for  K087  nonwastewaters. 
Further  details  regarding  BDAT 
development  and  data  transfer  are 
provided  in  the  Background  Document 
for  this  waste  code. 

Several  commenters  stated  that  EPA 
should  not  regulate  acenaphthalene, 
phenanthrene,  xylenes  or  zinc  because 
they  are  not  constituents  specifically 
listed  on  Appendix  VII  or  Appendix  VIII 
of  40  CFR  Part  261.  The  Agency  does  not 
totally  agree,  in  that  coal  tars,  zinc 
cyanide  and  zinc  phosphide  are  listed 
on  Appendix  VIII.  One  of  the  reasons 
that  EPA  considers  coal  tars  hazardous 
is  the  presence  of  significant 
concentrations  of  polynuclear  aromatic 
hydrocarbons  such  as  acenaphthalene 
and  phenanthrene.  Xylenes  have  also 
been  identified  in  abundance  in  coal 
tars.  Further,  zinc  is  an  aquatic  toxin, 
and  the  Agency  considered  adding  it  to 
Appendix  VIII  for  that  reason.  However, 
in  this  rulemaking  the  Agency  is  only 
regulating  zinc  when  it  is  an  indicator  of 
performance  of  treatment  for  other 
Appendix  VIII  constituents.  Further,  the 
Agency  believes  that  zinc  is  controlled 
by  treatment  of  lead,  which  is  regulated 
by  today's  rule.  Therefore,  EPA  is  not 
promulgating  final  standards  for  zinc  as 
part  of  the  treatment  standards  for  K087 


wastes,  but  is  promulgating  final 
standards  for  acenaphthalene, 
phenanthrene  and  xylenes. 

For  the  purposes  of  BDAT.  any  solid 
ash  residues  from  the  incineration  of 
K087  nonwastewaters  are  also  classified 
as  nonwastewaters.  Scrubber  waters 
from  air  pollution  control  devices  are 
classified  as  wastewaters.  Both  of  these 
residues  must  meet  the  treatment 
standards  for  the  K087  prior  to 
placement  in  land  disposal  units. 

While  EPA  has  identified  incineration 
in  a  rotary  kiln  as  BDAT  for  K087 
nonwastewaters,  other  treatment 
technologies  such  as  fiuidized  bed 
incineration,  multiple  hearth 
incineration,  rotary  kiln  incineration, 
and  various  fuel  substitution  units  thai 
can  achieve  these  standards  are  not 
precluded  from  use  by  this  rule. 

Total  recycling  has  been  identified  as 
a  potentially  applicable  technology  for 
K087  wastes.  Total  recycling  involves 
treating  the  K087  waste  for  (1)  reuse  in 
the  coke  ovens  or  (2)  production  of  a 
commercial  tar  product.  At  this  time, 
however,  EPA  has  not  completed  its 
analysis  of  data  submitted  for  purposes 
of  defining  which  K087  materials  can  be 
beneficially  recycled.  Industry 
commenters  likewise  agreed  that  not 
every  K087  waste  is  amenable  to 
recycling  (although  suggesting  that  most 
K087  as  generated  is  recyclable]. 

BDAT  Treatment  Standard  for  K087 

[  Nonwastewaters  ] 


Constituent 


Maximum  for  any  single 
grab  sample 


TCLP  (mg/l) 


Acenaphthalene.. 

Benzene 

Chrysene 

Fluoranttiene 

Indeno  (1,2,3-cd) 

pyrene 

Naphthalene , 

Phenanthrene 

Toluvjne 

Xylenes „ 

Lead 


(') 
(■) 
(') 
(■) 

(') 
(') 
(•) 
(') 
(')■ 
051 


'  Not  applicable 

BDAT  Treatment  Standards  for  K087 

[Wastewaters] 


Maximum  lor  any  single 
g'ab  sample 

Constituent 

Total 

composition 

(mg/l) 

TCLP(mg'l) 

Acenaphthalene 

Benzene                    .  . 

0.028 
.014 
.028 
.028 

(') 
(') 

Chryser>e        

(') 

Fluoranthene 

(■) 
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BOAT  Treatment  Standards  for 
K087— Continued 

[Wastewaters] 


MaxRDuni  for  any  single 
grab  sample 

Constituent 

Total 

composition 

(mg/l) 

TCLP  (mg/l) 

lndeno(1.2.3-cd) 
pyrene 

028 
.028 
028 
008 
.014 
.037 

Naphthalene 

Ptienanthrcne 

Tohiene _... 

Xyteries 

Lead 

■  Not  applicable. 

t.  K099 — Untreated  wastewater  from 
the  production  of  2.4- 
dichlorophenoxyacetic  acid  (2,4-DJ. 
Today's  rule  promulgates  final  treatment 
standards  for  K099  wastewaters  and 
nonwastewaters.  These  standards  are 
based  on  chemical  oxidation  using 
chlorine.  This  treatment  system  shows 
substantial  treatment  for  2,4- 
dichlorophenoxyacetic  acid  (2,4-D).  The 
treatment  standards  for  wastes 
identified  as  K099  are  listed  in  the  tables 
at  the  end  of  this  section. 

Other  treatment  technologies  that  the 
Agency  believes  are  applicable  are 
chemictd  oxidation  using  other 
oxidizers,  wet  air  oxidation  (a 
specialized  form  of  chemical  oxidation], 
carbon  adsorption  followed  by 
incineration  of  the  carbon,  and 
biological  treatment  followed  by 
incineration  of  the  biological  sludge. 
These  and  any  other  technology  that  can 
achieve  these  standards  are  not 
precluded  from  use  by  this  rule. 

For  wastes  and  treatment  residues 
identified  as  K099  nonwastewaters  or 
wastewaters,  EPA  is  promulgating 
treatment  standards  for  seven  organic 
constituents.  These  are  Z4- 
dichlorophenoxyacetic  acid  and  six 
chlorinated  dioxins  and  chlorinated 
dibenzofurans.  The  1  ppb  analytical 
quantitation  limit  for  these  constituents 
described  in  the  final  rule  for  dioxin 
containing  wastes  (51  FR  40643]  is  also 
used  here.  This  level  represents  the 
analytical  limit  of  quantitation  that  can 
be  routinely  achieved. 

EPA  specifically  requested  comment 
on  the  selection  of  chlorine  oxidation  as 
BDAT  for  K099.  Chlorine  oxidation  was 
selected  as  the  treatment  technology  for 
the  destruction  of  2,4- 
dichlorophenoxyacetic  acid.  The  data 
indicate  that  this  technology  provides 
significant  reduction  of  this  chemical. 
However,  the  data  appear  to  indicate  a 


slight  increase  in  the  concentration  of 
some  of  the  chlorinated  dioxins  and 
dibenzofurans  (all  values  below  the 
routine  quantitation  limit  of  1  part  per 
billion]  from  the  untreated  waste  to  the 
treated  residuals.  At  this  time,  EPA  is 
not  certain  that  this  implies  that  the 
chlorine  oxidation  process  is 
responsible  for  this  slight  increase.  The 
Agency  specifically  requested  comments 
and  data  that  would  indicate  the 
existence  of  an  alternative  treatment 
technology  that  could  achieve  the  same 
performance  for  the  2,4- 
dichlorophenoxyacetic  acid  without  an 
increase  in  the  chlorinated  dioxins  and 
dibenzofurans.  Because  no  comments 
were  received  on  alternative  treatment 
technologies,  EPA  assumes  that  the 
commenters  agree  with  EPA's 
assessment  that  chlorine  oxidation 
represents  BDAT  for  K099  wastes. 

The  Agency  received  a  late  comment 
that  included  additional  data  on  the 
performance  of  chlorine  oxidation  on 
K099  wastes.  This  data,  along  with  the 
data  originally  presented  in  the  K099 
background  document  for  the  proposed 
rule,  was  reexamined  by  the  Agency. 
These  additional  data  indicated  that  the 
proposed  treatment  standard  for  2,4- 
dichlorophenoxyacetic  acid  could  not  be 
achieved  on  a  routine  basis.  Sufficient 
data  were  submitted  enabling  the 
Agency  to  calculate  a  revised  treatment 
standard  for  this  constituent.  Therefore, 
the  Agency  is  promulgating  the  revised 
2.4-dichlorophenoxyacetic  acid  standard 
as  final  along  with  the  standards  for  the 
chlorinated  dioxins  and  dibenzofurans 
are  proposed. 

BDAT  Treatment  Standards  for  K099 

[Nonwastewaters] 


BDAT  Treatment  Standards  for  K099 

[Wastewaters! 


Maximum  for  any  single 
grab  sample 

Constituent 

Total 

composition 

(mg/kg) 

TCLP  (mg/l) 

2.4- 
Dictilorophenoxya- 
cetic  actd 

10 
.001 
.001 
.001 
.001 
.001 
.001 

Hexachlorodibenzo-p- 
dioxins .. 

Hexachlorodibenzo- 
furar>s 

Pentachlorodiberuo- 
p-dioxins     

Pentachlorodibenzo- 
furans ... 

Tetrachlorodibertto-p- 
dioxins 

Tatrau^hlorodibenzo- 
furans 

Maximum  (or  any  single 
grab  sample 

Constituent 

Total 

compositran 

(mg/l) 

TCLP  (mg/l) 

2.4- 
Dichlorophenoxya- 
cetic  aad 

1.0 
001 
.001 
.001 
.001 
.001 
.001 

Hexachlorodibenzo-p- 
dioxlns     

Hexachlorodibenzo- 
furans  j... 

PentachiofOcSbenzo- 
p-dioxins 

Pentachlorodibenzo- 
furans 

Tetrachlorodibenzo-p- 
dioxlns 

Tetrachlorodjbenzo- 
furans   .        

'  Not  applicable. 


■  Not  applicable. 

u.  KlOl — Distillation  tar  residues 
from  the  distillation  of  aniline-based 
compounds  in  the  production  of 
veterinary  pharmaceuticals  from 
arsenic  or  organo-arsenic  compounds. 
K102 — Residue  from  the  use  of  activated 
carbon  for  decolorization  in  the 
production  of  veterinary 
pharmaceuticals  from  arsenic  or 
organo-arsenic  compounds.  In  today's 
rule,  EPA  is  promulgating  final  treatment 
standards  for  KlOl  and  K102 
wastewaters  and  nonwastewaters. 
These  include  ortho-nitroaniline  in  KlOl 
wastes  and  ortho-nitrophenol  in  K102 
wastes  as  well  as  arsenic,  cadmium, 
total  chromiimfi,  lead,  mercury  and 
nickel.  The  final  treatment  standards  for 
these  wastes  are  listed  in  the  tables  at 
the  end  of  this  section. 

The  BDAT  treatment  standards  for 
KlOl  and  K102  nonwastewaters  were 
proposed  based  on  information  supplied 
to  the  Agency  that  indicated  that 
untreated  KlOl  and  K102  wastes  contain 
590  ppm  to  0.83%  of  arsenic.  In  a  late 
comment  to  the  proposed  rule,  one 
commenter  provided  information  that 
they  generate  KlOl  and  K102 
nonwastewaters  that  contain 
significantly  higher  concentrations  of 
arsenic  (up  to  26.9%  total  arsenic].  The 
commenter  also  stated  that  incineration 
of  their  wastes  poses  a  significant 
increase  in  risk  due  to  these  high 
concentrations  of  arsenic.  The  Agency 
agrees  with  the  commenter  that  these 
KlOl  and  K102  wastes  contain  a 
significantly  higher  concentration  of 
arsenic  compared  to  those  wastes 
studied  by  the  Agency  (i.e.,  the  wastes 
that  were  used  to  develop  the  treatment 
standards].  The  Agency  also  agrees  that 
direct  incineration  of  organic  wastes 
containing  very  high  levels  of  arsenic. 
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such  as  the  KlOl  and  K102  wastes 
generated  by  the  commenter,  poses  a 
significant  increase  in  risk  to  human 
health  and  the  environment.  As  a  result. 
the  Agency  is  therefore,  unable  to 
promulgate  the  proposed  treatment 
standards  as  final  for  KlOl  and  K102 
wastes  with  high  arsenic  concentrations. 

For  the  purpose  of  today's  rule,  the 
Agency  is  therefore  establishing  a  High 
Arsenic  Subcategory  and  a  Low  Arsenic 
Subcategory  for  KlOl  and  K102 
nonwastewaters.  The  High  Arsenic 
Subcategory  is  defined  as  those  KlOl 
and  K102  wastes  that  contain  greater 
than  or  equal  to  1%  total  arsenic.  The 
Low  Arsenic  Subcategory  is  defined  as 
those  KlOl  and  K102  wastes  that 
contains  less  than  1%  total  arsenic.  This 
level  was  established  based  primarily 
on  the  concentration  of  arsenic  (0.83?J) 
measured  in  the  waste  tested  by  EPA.  A 
complete  explanation  of  how  this  level 
was  determined  can  be  found  in  the 
background  document  for  this  waste. 
EPA  intends  to  propose  and  promulgate 
numerical  treatment  standards  for  KlCl 
and  K102  wastes  in  the  High  Arsenic 
Subcategory  prior  to  May  8, 1990.  Since 
no  standard  is  promulgated  in  today's 
rule  for  KlOl  and  K102  nonwastewaters 
in  this  subcategory,  they  are  restricted 
from  land  disposal  according  to  the  "soft 
hammer"  provisions. 

Potential  technologies  applicable  to 
organic  wastes  containing  high 
concentrations  of  arsenic,  such  as  KlOl 
and  K102  wastes  in  the  High  Arsenic 
Subcategory,  are  chemical  oxidation  or 
wet  air  oxidation.  These  technologies 
destroy  interfering  organics  and  convert 
the  organic  arsenicals  to  inorganic  forms 
of  arsenic.  The  inorganic  forms  of 
arsenic  may  then  be  amenable  for  direct 
recovery  or  may  be  immobilized  by 
specialized  stabilization  techniques. 

The  treatment  standards  for  the 
organic  constituents  in  KlOl  and  K102 
nonwastewaters  in  the  Low  Arsenic 
Subcategory  are  based  on  the 
performance  achieved  by  incineration  in 
a  rotary  kiln.  The  treatment  standards 
for  the  metals  are  transferred  from 
wastewater  metals  treatment  data  for 
similar  wastes  that  have  been 
previously  developed  by  the  Agency. 
The  wastewater  treatment  system 
includes  a  chemical  precipitation  step  to 
precipitate  dissolved  metals  as  solids 
followed  by  a  filtration  step  to  remove 
these  solids.  The  residues  of  this 
wastewater  treatment  system  include 
the  treated  wastewater  and  the  solids 
that  are  classified,  for  the  purposes  of 
BDAT,  as  nonwastewaters.  Further 
application  of  a  stabilization  process  to 
these  solids  may  be  necessary  in  order 
to  conform  with  the  BDAT  treatment 


standards  for  nonwastewaters.  Further 
details  regarding  BDAT  development 
and  data  transfer  are  provided  in  the 
Background  Document  for  this  waste 
code. 

For  the  purposes  of  BDAT,  any  solid 
ash  residues  from  the  incineration  of 
KlOl  and  K102  nonwastewaters  in  the 
Low  Arsenic  Subcategory  are  also 
classified  as  nonwastewaters.  Scrubber 
waters  from  air  pollution  control  devices 
are  classified  as  wastewaters.  Both  of 
these  residues  must  meet  the  treatment 
standards  prior  to  placement  in  land 
disposal  units. 

While  EPA  has  identified  incineration 
in  a  rotary  kiln  as  BDAT  for  KlOl  and 
K102  nonwastewaters  in  the  Low 
Arsenic  Subcategory,  other  treatment 
technologies  such  as  fiuidized  bed 
incineration,  multiple  hearth 
incineration,  and  rotary  kiln  incineration 
that  can  achieve  these  standards  are  not 
precluded  from  use  by  this  rule. 

For  wastes  identified  as  KlOl  and 
K102  nonwastewaters  in  the  Low 
Arsenic  Subcategory.  EPA  is  regulating 
two  specific  organic  constituents  that 
are  not  included  on  the  BDAT  List  but 
have  been  selected  as  indicators  of 
effective  treatment  of  these  wastes.  A 
standard  for  ortho-nitroaniiine  is 
promulgated  for  KlOl  and  a  standard  for 
ortho-nitrophenol  is  promulgated  for 
K102. 

Several  commenters  stated  that  EPA 
should  not  regulate  copper  or  zinc 
because  it  is  not  a  constituent 
specifically  listed  on  Appendix  VIII  of 
40  CFR  Part  261.  The  Agency  does  not 
totally  agree,  but  is  not  adopting  a 
standard  for  reasons  stated  in  previous 
sections  of  this  preamble  for  F006 
wastes. 

At  the  time  of  this  rule,  the  Agency 
had  not  completed  its  evaluation  of 
waste  characterization  and  treatment 
information  for  antimony,  arsenic  and 
barium  in  KlOl  and  K102 
nonwastewaters  from  the  Low  Arsenic 
Subcategory  or  antimony  in  any  KlOl 
and  K102  wastewaters.  The  proposed 
rule  contained  the  notation  "reserved" 
for  these  constituents,  noting  that  EPA 
would  be  setting  standards  when  the 
evaluation  was  completed.  Several 
commenters  suggested  that  a  treatment 
standard  of  "reserved"  was  confusing  to 
the  regulated  community  and 
unnecessary.  Since  individual  standards 
would  still  have  to  be  proposed  and 
promulgated  through  the  normal 
rulemaking  procedures,  no  benefit  is 
achieved  by  the  "reserved"  notation  for 
these  constituents.  Therefore,  the 
Agency  has  dropped  it  from  the  final 
rule  for  the  individual  constituents  noted 
above. 


BDAT  Treatment  Standards  for  KlOl 

[  Nonwastewaters  ] 

[Low  Arsenic  Subcategory— less  ttian  1%  total 
arserec) 


Constituent 


Maximum  for  any  single 
grab  sample 


Total 

composition 

(mg/kg) 


TCLP  (mg/l) 


Ortho-r«troaniline 

Cadmium 

CIvomium  (total) . 

Lead 

Nickel 


14 
(') 
(') 
(•) 
(') 


(■) 
0066 
52 
.51 
.32 


'  Not  applicable 

BDAT  TREATMENT  STANDARDS  FOR  K101 
[Wastewaters] 


Maximum  tor  any  single 
grab  sample 

Constituent 

Total 

composition 

(mg/l) 

TCLP  (mg/l) 

Ortho-njtroanihne 

Arsemc  

Cadmium 

027 
2.0 

24 

.11 

.027 

Lead 

Mercury 

'  Not  applicable 

BDAT  Treatment  Standards  for  K102 

[  Nonwastewaters  ] 

[Low  Arsenic  Sutx;ategory — less  than  1%  total 
arsenic] 


Cortstituent 


Maximum  (or  ary  sirtgte 
grab  sample 


Total 

compos:tion 

(mg/kg) 


TCLP  (mg/l) 


Onho-nitrophenol 

Ciadmium 

Chromium  (total) . 

Lead 

Nickel 


13 
(') 
(•) 
(') 

(') 


(') 

0.066 

5.2 
.51 
.32 


■  Not  applicable. 

BDAT  Treatment  Standards  for  K102 

[Wastewaters]) 


Constituent 


Maximum  lor  any  sir^ 
grab  sample 


Total 

composition 

(mg/l) 


TCLP  (mg/I) 


Ortfto-nftrophenol . 

Arsenic 

Cadmium 

Lead 

Mercury 


0.028 
2.0 
.24 

.11 
.027 


(') 
(') 
{■) 
(') 
(') 


■  Not  applicable. 

V.  KW3 — Process  residues  from 
aniline  extraction  from  the  production 
of  aniline.  K104 — Combined  wastewater 
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streams  generated  from  nitrobenzene/ 
aniline  production.  In  today's  rule,  EPA 
is  promulgating  Tmal  treatment 
standards  for  K103  and  K104 
wastewaters  and  nonwastewaters. 
These  include  total  concentration 
standards  for  aniline,  benzene.  2,4 
dinitrophenol,  nitrobenzene  and  phenol 
for  both  K103  and  K104  wastes.  Final 
treatment  standards  for  total  cyanides 
are  promulgated  only  for  K104 
wastewaters  and  nonwastewaters.  The 
final  treatment  standards  for  these 
wastes  are  listed  in  the  tables  at  the  end 
of  this  section. 

The  treatment  standards  for  the 
organic  constituents  in  K103  and  K104 
wastewaters  and  nonwastewaters  are 
based  on  the  performance  achieved  by 
solvent  extraction  followed  by  steam 
stripping  and  activated  carbon 
adsorption  with  incineration  of  the 
solvent  stream  from  extraction.  Other 
treatment  technologies  such  as  steam 
stripping  followed  by  activated  carbon 
adsorption,  and  steam  stripping 
followed  by  biological  treatment  are  not 
precluded  frcMn  use  by  this  rule. 

Tlie  solvent-containing  stream  from 
solvent  extraction  potentially  can  be 
recycled  to  recover  nitrobenzene  and 
aniline,  or  incinerated.  The  steam 
stripper  overheads  are  condensed  and 
decanted  with  the  organic  constituents 
recycled  back  to  the  process.  The  spent 
carbon  from  the  activated  carbon 
adsorption  column  is  sent  off-site  for 
thermal  regeneration.  While  the 
incineration  component  of  this 
technology  is  not  demonstrated  for  K103 
and  K104,  available  information  shows 
that  it  is  demonstrated  on  wastes  similar 
to  the  contaminated  solvent  stream  from 
extraction. 

Because  the  solvent-contaminated 
stream  potentially  contains  a  significant 
amount  of  an  explosive  compound 
(picric  acid),  EPA  expressed  concern  in 
the  proposed  rule  that  it  may  not  be 
possible  to  safely  use  incineration.  One 
commenter  stated  their  belief  that 
incineration  could  present  significant 
safety  hazards  due  to  the  presence  of  a 
significant  amount  of  this  explosive 
compound.  The  commenter  stated  that 
although  it  is  possible  that  picric  acid  in 
solution  may  not  present  an  explosion 
hazard,  crystals  6i  picric  acid  may  be 
formed  during  upsets  and  malfunctions 
in  the  treatment  system.  The  commenter 
pointed  out  that  the  crystals  may 
accumulate  over  time  even  though  the 
conditions  for  formation  may  not  always 
be  present  and  anless  wetted  with  water 
will  be  shock  sensitive  and  could 
explode  with  considerable  force.  Thus, 
the  commenter  believes  that 
incineration  is  not  a  viable  technology 


for  the  K104  wastestream  because  of 
this  potential  for  explosion. 

EPA  agrees  that  there  is  a  potential 
for  explosion  if  the  combustion  of  these 
wastes  is  not  properly  controlled. 
However,  incineration  of  these  types  of 
wastes  is  currenUy  practiced.  As  such, 
incineration  is  fully  demonstrated.  EPA 
believes  the  issue  of  explosivity  would 
be  present  for  any  technology  used  for 
this  waste.  Therefore,  it  is  unreasonable 
to  expect  that  EPA  would  exempt  this  or 
another  waste  from  any  treatment  based 
on  a  mismanagement  scenario.  Instead, 
EPA  expects  that  treatment  facilities 
will  take  care  to  insure  and  provide 
design  and  operating  conditions 
necessary  in  freating  this  waste  to  the 
concenfrations  promulgated  in  today's 
rule. 

One  commenter  suggested  that  EPA 
incorrectly  based  the  standards  for  K104 
on  a  product  processing  step  rather  than 
a  waste  treatment  technology.  EPA 
defines  BOAT  for  both  K103  and  K104 
wastestreams  as  solvent  extraction 
followed  by  steam-stripping  and  carbon 
adsorption.  Objections  to  EPA's  testing 
procedures  were  raised  because  the 
sampling  occurred  at  a  time  when  the 
plant  was  operating  the  process  at 
conditions  different  fivm  those  now 
employed.  The  commenter  contends  that 
the  solvent  extraction  procedure  from 
which  EPA  obtained  its  BOAT  data  was 
actually  a  manufacturing  process  step 
that  has  been  abandoned  because  of 
technical  and  economic  infeasibility. 
The  commenter  objected  to  EPA's 
designation  of  the  solvent  extraction 
process  as  a  waste  treatment  technology 
because  at  the  point  where  the  solvent 
extraction  took  place,  neither  the  exfract 
nor  the  residual  streams  were  wastes. 
The  commenter  believes  the  solvent 
extraction  procedure  was  an 
experimental  processing  step  that 
occxirred  before  the  stream  was 
identified  for  disposal.  One  commenter 
pointed  out  that  EPA's  determination  of 
BDAT  was  improper  based  on  the 
Agency's  own  statements  regarding 
what  constitutes  "demonstrated" 
treatment  technologies.  The  commenter 
noted  that  the  Agency's  final  rule 
implementing  land  disposal  restrictions 
for  certain  dioxin-  and  solvent- 
containing  wastes  (51  Federal  Register 
40571  et  seq.),  EPA  responded  to 
commenters'  concerns  over  use  of 
experimental  data,  such  as  pilot  and 
bench  scale  data  to  establish  BOAT.  The 
preamble  to  the  regulation  states  that 
the  Agency  agrees  with  the  commenters' 
position  that  its  determinations  should 
not  be  based  on  emerging  and 
innovative  technologies. 


EPA  believes  that  solvent  extraction 
is  a  fully  demonstrated  technology.  In 
fact,  solvent  extraction  of  organic 
constituents  is  used  for  treatment  of 
hazardous  wastes  (see  EPA's 
promulgated  treatment  standard  for 
K048-K052  elsewhere  in  this  notice)  and 
widely  used  in  the  production  of  organic 
chemicals.  Further.  EPA  frequently 
bases  BDAT  standards  for  individual 
wastes  on  the  performance  achieved  by 
bench  or  pilot  scale  operation  of 
demonstrated  technologies  when  no  fidl 
scale  data  are  available.  The  commenter 
has  provided  no  data  to  show  that  the 
performance  achieved  by  a  full  scale 
solvent  extraction  system  will  not 
achieve  the  performance  measured  by 
EPA.  However,  EPA  has  established  a 
variance  procedure,  if  such  data  become 
available.  In  the  interim.  EPA  believes 
that  the  proposed  standards  are 
achievable. 

Use  of  solvent  extraction  does  not 
require  recycle  of  the  exfract  back  into 
the  process.  Instead,  the  exfract  can  be 
incinerated  to  achieve  the  promulgated 
final  standards.  Recovery  or  reuse  of  the 
exfract  is  not  precluded  by 
establishment  of  these  standards. 
Selection  of  solvent  extraction  as  part  of 
the  BDAT  treatment  process  is  based 
solely  on  its  status  as  a  demonsfrated 
control  technology  that  provides 
effective  removal  of  constituents  frvm 
the  waste  stream  for  subsequent 
destruction  by  incineration. 

One  commenter  disagreed  with  the 
statistical  methodology  used  in 
developing  the  treatment  standards  for 
K103  and  K104  (the  same  methodology 
that  is  used  for  all  of  the  BDAT 
treatment  standards).  Specifically,  the 
commenter  states  that  following  good 
statistical  practice,  EPA  should  use  a 
"multiplier"  in  the  g9th  percentile 
calculation  that  reflects  the  number  of 
treatment  data  points  used  in  the 
generation  of  the  treatment  standards. 
The  99th  percentile  used  by  EPA  is  as 
follows:  C99  =  exp  (AVG  -(-  2.33  Stand. 
Dev.).  In  place  of  the  2.33  multiplier,  the 
commenter  suggests  that  EPA  should 
use  a  value  that  corresponds  to  the 
specific  number  of  data  points  used.  For 
K103  and  K104  wastewaters,  this  value 
would  be  7.042. 

EPA  does  not  agree  with  the 
commenter  that  the  2.33  value  should  be 
changed  to  a  multiplier  that  corresponds 
to  the  specific  number  of  data  points. 
EPA's  rationale  is  summarized  as 
follows:  The  2.33  multiplier  is 
extensively  used  by  EPA  in  its 
variability  factor  calculations,  including 
the  Agency's  effluent  guidelines 
limitations  and  the  recentiy  promulgated 
solvent  rule.  Under  classical  statistical 
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theory,  the  2.33  value  can  be  used  in  the 
99th  percentile  calculation  for  any 
number  of  data  points,  provided  the 
mean  and  standard  deviation  are  known 
(i.e.,  that  additional  data  points  will  not 
increase  these  values).  It  is  EPA's 
position  (supported,  in  general,  by 
available  data)  that  as  the  number  of 
data  points  increase,  the  mean  and 
standard  deviation  will  most  frequently 
decrease.  Therefore,  EPA  beUeves  that 
the  use  of  the  2.33  multiplier  is 
appropriate.  As  evidence  to  this 
determination,  EPA  points  to  the 
variability  factors  currently  developed 
for  the  constituents  in  K103  and  K104. 
These  factors  are  in  the  range  of 
approximately  1.6  to  15.4,  which 
substantially  exceeds  the  variability 
seen  in  treatment  of  wastewaters  with  a 
much  larger  number  of  data  points. 

Additionally,  an  engineering  analysis 
of  well-desired  and  well-operated 
treatment  systems  would,  in  general, 
predict  that  both  the  average  level  of 
performance  and  variability  would 
decrease  with  larger  data  bases.  While 
well  designed  cmd  well  operated 
treatment  systems  do  experience 
fluctuations  in  performance,  these 
fluctuations  are  normally  cyclical 
reflecting  the  fact  that  an  inherent  part 
of  most  treatment  system  control 
devices  is  that  they  continuously 
undercompensate  and  overcompensate 
for  a  desired  control  parameter.  As  the 
data  base  for  such  cyclical  changes 
increases,  the  standard  deviation  would 
decrease  because  the  range  of  values 
would  be  essentially  the  same,  while  the 
number  of  data  points  would  be  greater. 
As  a  fmal  point  in  response  to  this 
comment,  the  commenter  also 
recognizes  that  the  multiplier  they 
suggest  may  be  inappropriate  because  it 
yields  results  which  "might  simply  be 
too  high."  [Additional  discussion  can  be 
found  in  the  Agency's  Response  to 
Ck}mment8  document.] 

BOAT  Treatment  Standards  for  K103 

[Nonwastewatersi 


Maximum  tof  any  single 
grab  sample 

Constituent 

Total 

composition 

(mg/kg) 

TCLP  (mg/l) 

Aniline 

5.6 
6.0 
5.6 
5.6 
5.6 

Nitrobenzene 

Pt>enol 

BOAT  Treatment  Standards  for  K103 
[Wastewaters] 


Maximum  fof  any  single 
grab  sample 

Constituent 

Total 

composition 

(mg/i) 

TCLP  (mg/I) 

Aniline  

45 
.15 
.61 
.073 

1.4 

Benzene. ..„ 

2,4-Oinitrophenol 

Nitrot)enzene  . 

Phenol 

■  Not  applicable. 

BOAT  Treatment  Standards  for  K104 

[  Nonwastewatersi 


Maximum  for  any  single 
grab  sample 

Constituent 

ToW 

composition 

(mg/kg) 

TCLP  (mg/l) 

Aniline _ 

Benaene 

2,4-Dinitropheno(.- 

Nitrobenzene , 

Phenol- _ 

Cvanidee  (Total) 

5.8 
6.0 
5.6 

5.6 
5.6 

1.8 

■  Not  applicable. 

BOAT  Treatment  Standards  for  K104 

[Nonwastewatersi 


Maximum  for  any  single 
grab  sample 

Constituent 

Total 

composition 

(mg/l) 

TCLP  (mg/0 

Aniline 

4.5 

0.15 

0.61 

a073 

1.4 

2.7 

2.4-Dinitfophenol — 

NitrabanzBrw 

Phenol 

Cyanides  (Total) _. 

'  Not  applicabte. 


■  Not  appHcat>le. 

w.  K106 — Wastewater  treatment 
sludges  from  the  mercury  cell  process  in 
chlorine  production.  On  May  17, 1988, 
EPA  proposed  BOAT  treatment 
standards  for  K106  nonwastewaters 
based  on  the  performance  of  a  thermal 
recovery  (retorting)  unit  However,  the 
retorting  process  has  been  demonstrated 
chiefly  on  ores  consisting  primarily  of 
mercury  sulfides.  In  the  proposed  rule, 
the  Agency  stated  that  these  ores  are 
believed  to  have  chemical  and  physical 
characteristics  similar  to  K106 
nonwastewaters.  EPA  received 
extensive  comments  from  industry 
opposing  the  applicability, 
demonstrability,  and  economics  of 
retorting  K106  nonwastewaters.  At  the 
same  time,  EPA  has  examined  the  data 
that  it  has  on  the  treatment  of  K106  and 
similar  wastes  and  determined  that 


there  was  insufficient  data  to  support 
the  promulgation  of  the  proposed 
treatment  standards  for  K106. 

The  Agency  has  data  points  from  a 
literature  source  on  the  treatment  of 
K106  nonwastewaters  combined  with 
K071  nonwastewaters  using  dewatering 
followed  by  retorting.  Since  the  source 
reports  that  K106  comprised  only  0.5%  of 
the  feed  to  the  retort  furnace,  the 
Agency  believes  the  waste  mixture  does 
not  sufficiently  represent  the  majority  of 
K106  wastes.  The  Agency  has  additional 
data  from  the  treatment  of  a  different 
K106  nonwastewater  using  retorting. 
However,  this  K106  was  not  generated 
by  the  conventional  method  of  sulfide 
precipitation,  but  consisted  of  elemental 
mercury  that  was  concentrated  in  the 
residual  from  membrane  filtration  of 
wastewater  from  the  mercury  cell 
process.  EPA  did  not  consider  these 
data  to  be  representative  of  K106 
nonwastewaters  because  nineteen  of  the 
twenty  facilities  generating  K106 
currently  generate  it  as  a  mernuy 
sulfide  sludge  or  residual.  The  Agency 
also  has  data  from  EPA  testing  on 
treatment  of  K106  nonwastewaters  by 
stabilization.  Data  collected  during 
these  tests  show  that,  while  these 
technologies  were  properly  operated, 
the  data  indicated  that  no  significant 
reduction  in  leachability  was  achieved 
and  in  some  cases,  the  leachability  was 
increased. 

Based  on  review  of  the  sufficiency  of 
the  available  data  and  on  the  comments 
received,  the  Agency  has  decided  not  to 
promulgate  final  BDAT  treatment 
standards  for  K106  nonwastewaters  in 
today's  rule.  Until  sufficient  treatment 
performance  data  can  be  obtained  that 
verify  that  these  technologies  can 
provide  significant  treatment  for  K106 
wastes,  tlve  Agency  does  not  believe 
that  it  can  promulgate  treatment 
standards  based  on  either  of  these 
technologies.  It  is  important  to  point  out 
that  the  Agency  is  not  precluding  the  use 
of  retorting  or  solidification  for  these 
wastes  and  that  these  technologies  may 
prove  to  be  BDAT  for  these  wastes.  EPA 
does  intend  to  propose  and  promulgate 
numerical  treatment  standards  for  these 
wastes  prior  to  May  8, 1990.  Since  no 
standard  is  promulgated  in  today's  rule, 
K106  wastes  are  restricted  from  land 
disposal  according  to  the  "soft  hammer" 
provisions  described  in  other  sections  of 
this  preamble.  (Note. — As  discussed  in 
detail  in  section  II1.C.3..  EPA  is 
amending  S  268.12  to  include 
wastewater  residues  derived  from  the 
treatment  of  "soft  hammer"  wastes  by 
certain  processes,  as  well  as  leachate 
derived  from  the  management  of  "soft 
hammer"  wastes  and  "soft  hanmier" 
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waste  contaminated  groundwater. 
Thereby,  moving  the  aforementioned 
types  of  wastewaters  into  the  group  of 
wastes  identified  as  the  Third  Third. 
Thus,  these  types  of  K106  wastewaters 
are  not  subject  to  the  "soft  hammer" 
prohibitions  in  §  268.33  (f).  This  action 
will  allow  these  wastewater  residues  to 
be  disposed  in  nonminimum  technology 
units  and  such  residues  will  not  be 
subject  to  the  certification  requirements 
of  §  268.8.] 

The  Agency  has  information  on  other 
technologies  that  have  been  identified 
as  potentially  applicable  to  K106  wastes. 
In  particular,  a  secondary  mercury 
recovery  facility  has  been  recently 
identified  as  treating  K106  wastes  by  an 
unidentified  process.  Another  facility 
that  uses  hydrazine  to  treat  their 
wastewaters  and  generates  K106  as  a 
mercury  hydroxide  rather  than  a 
mercuric  sulfide,  subsequently  retorts 
the  K106  waste,  to  recover  mercury  prior 
to  land  disposal  of  a  residual. 

It  is  possible  that  because  the  sulfide 
precipitate  is  one  of  the  least  soluble 
forms  of  mercury  salts,  that  no  further 
treatment  is  required  of  K106 
nonwastewaters.  Since  K106  already  is 
a  treatment  residual  from  treating  K071 
and  other  mercury  contaminated 
wastewaters,  this  result  would  be 
permissible  under  RCRA. 

Other  alternatives  involve  changing 
the  process  of  generation  of  the 
wastewater  treatment  residuals  from  the 
use  of  sulfide  to  the  use  of  hydrazine 
with  lime  precipitation  to  facilitate 
recovery  of  the  mercury  from  K106  as  a 
hydroxide  residue.  However,  this  would 
require  authority  under  RCRA  to 
regulate  industrial  process  changes  to 
facilitate  changes  in  the  composition  of 
listed  hazardous  wastes.  This  authority 
does  not  currently  exist. 

X.  K004 — Wastewater  treatment 
sludge  from  the  production  of  zinc 
yellow  pigments.  K008 — Oven  residue 
from  the  production  of  chrome  oxide 
green  pigments.  K021 — Aqueous  spent 
antimony  catalyst  waste  from 
fluoromethanes  production.  K025 — 
Distillation  bottoms  from  the  production 
of  nitrobenzene  by  the  nitration  of 
benzene.  K036 — Still  bottoms  from 
toluene  reclamation  distillation  in  the 
production  ofDisulfoton  K060 — 
Ammonia  still  lime  sludge  from  coking 
operations.  KlOO — Waste  leaching 
solution  from  acid  leaching  of  emission 
control  dust/sludge  from  secondary  lead 
smelting.  The  BOAT  treatment  standard 
of  "no  land  disposal"  for  K004,  K008. 
K021.  K025.  K036.  K060  and  KlOO 
wastewaters  and  nonwastewaters  was 
proposed  based  on  the  premise  of  "no 
generation".  In  the  proposed  rule.  EPA 
specifically  requested  comment  on 


current  and  potential  sources  of 
generation  of  these  wastes  as  either 
wastewaters  or  nonwastewaters.  While 
the  Agency  has  received  no  specific 
comments  that  indicated  any  current 
generation  of  nonwastewater  forms  of 
these  wastes  as  specifically  listed, 
several  commenters  stated  that  this  rule 
would  preclude  them  from  generation  of 
these  wastes. 

In  particular,  commenters  indicated 
that  K060  is  no  longer  generated 
because  sodium  hydroxide  is  used  as  a 
reagent  rather  than  ammonia.  Thus, 
K060  is  not  generated  as  listed.  They 
stated  that  they  may  be  forced  to  switch 
to  ammonia  due  to  an  anticipated 
shortage  in  the  supply  of  sodium 
hydroxide,  and  would  thus  begin  to 
generate  K060  as  listed.  A  commenter 
also  indicated  that  his  facility  was 
generating  K060,  as  listed,  but  claims 
that  he  is  reusing  the  K060  as  a  chemical 
substitute.  One  commenter  claimed  that 
although  his  facility  is  currently  not 
generating  K060  due  to  a  cessation  in 
production,  but  they  may  decide  to 
resume  production  in  the  future. 

The  Agency  cannot  anticipate  shifts  in 
generation  due  to  fluctuating  reagent 
market  conditions  and  therefore,  has  to 
disagree  with  these  commenters.  The 
Agency  points  out  that  this  rule  does  not 
preclude  generation  of  these  wastes,  but 
rather  restricts  the  placement  of  these 
wastes  in  land  disposal  units.  It  is  also 
important  to  point  out  that  this  is  one  of 
premises  behind  the  EPA's 
establishment  of  petition  processes  for 
obtaining  a  variance  from  the  treatment 
standard. 

In  the  proposed  rule,  EPA  recognized 
the  possibility  that  wastewater  forms  of 
these  wastes  could  be  generated  at  a 
CERCLA  site,  during  a  corrective  action 
at  a  RCRA  facility,  or  as  a  leachate  from 
a  landfill.  The  Agency,  therefore,  also 
proposed  a  "treatment  standard"  for 
these  wastewaters  of  "no  land 
disposal".  By  establishing  this  standard, 
a  facility  that  generated  and  needed  to 
treat  a  wastewater,  could  submit  a 
petition  to  the  Agency  for  a  variance 
from  this  treatment  standard.  The 
Agency  believed  that  few.  if  any, 
petitions  for  a  variance  would  be 
submitted  because  facilities  generally 
discharge  these  wastewaters  to  a  POTW 
or  surface  water  under  a  NPDES  permit. 
However,  comments  from  several 
facilities  that  have  land  disposal  units 
that  contain  previously  disposed  K004, 
K0G8.  K021,  K025,  K036.  K060,  and  KlOO 
nonwastewaters.  stated  that  if  leachate 
from  these  wastes  are  identified  with 
their  respective  waste  codes,  then  the 
leachate  would  be  considered 
wastewater  forms  and  the  "no  land 
disposal"  standard  based  on  "no 


generation"  would  not  be  justified.  They 
also  stated  that  elimination  of  land 
disposal  of  these  wastewaters  is  not 
feasible  and  that  numerical  treatment 
standards  should  be  promulgated. 

The  Agency  agrees  that  this 
generation  of  wastewater  could  be 
significant,  in  that  these  wastes  have 
been  land  disposed  and  do  exist  in 
many  land  disposal  units.  Therefore,  the 
Agency  has  decided  to  promulgate  a 
final  BOAT  treatment  standard  of  "no 
land  disposal"  for  only  the 
nonwastewater  forms  of  K004,  K008, 
K021,  K025.  K036,  K060,  and  KlOO 
nonwastewaters.  EPA  does  intend  to 
propose  and  promulgate  numerical 
treatment  standards  for  the  wastewater 
forms  of  these  wastes  prior  to  May  8, 
1990.  Since  no  standard  is  promulgated 
in  today's  rule  for  the  wastewater  forms 
of  K004,  K008,  K021,  K036.  and  K060,  this 
subgroup  of  wastes  is  restricted  from 
land  disposal  according  to  the  "soft 
hammer"  provisions.  Because  K025  and 
KlOO  are  wastes  from  the  Second  Third 
and  Third  Third,  respectively,  these 
provisions  are  not  applicable  to  the 
wastewater  forms  of  K025  until  June  8, 
1989  and  the  wastewater  forms  of  KlOO 
until  May  8, 1990  (unless  individual 
numerical  treatment  standards  are 
proposed  and  promulgated  prior  to  those 
dates).  [Note:  As  discussed  in  detail  in 
section  III.C.3.,  EPA  is  amending 
§  268.12  to  include  wastewater  residues 
derived  from  the  treatment  of  "soft 
hammer"  wastes  by  certain  processes, 
as  well  as  leachate  derived  from  the 
management  of  "soft  hammer"  wastes 
and  "soft  hammer"  waste  contaminated 
groundwater;  thereby  moving  the 
aforementioned  types  of  wastewaters 
into  the  group  of  wastes  identified  as  the 
Third  Third.  Thus,  these  types  of  K004, 
K008,  K021,  K036,  and  K060  wastewaters 
are  not  subject  to  the  "soft  hammer" 
prohibitions  in  §  268.33(f).  This  action 
will  allow  these  wastewater  residues  to 
be  disposed  in  nonminimum  technology 
units  and  such  residues  will  not  be 
subject  to  the  certification  requirements 
of  §  268.8.) 

BOAT  Treatment  Standards  for 
K004,  KOOB.  K021,  K025.  K036.  K060. 
AND  KlOO 

[  Nonwastewaters] 


NO  LAND  DISPOSAL  BASED  ON  NO 
GENERATION 

8.  Appropriate  Technologies  for  Certain 
First  Third  Wastes  for  Which  EPA  Has 
Not  Promulgated  Treatment  Standards 
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For  the  First  Third  Wastes  identified 
in  the  tables  at  the  end  of  this  section, 
today's  rule  promulgates  no  specific 
BDAT  treatment  standards.  RCRA 
section  3004(g)(6)  (42  U.S.C.  6924(g)(6)) 
provides  that  if  EPA  fails  to  set 
treatment  standards  for  any  hazardous 
waste  included  in  the  schedule 
promulgated  on  May  28, 1986  (51  FR 
19300)  by  the  statutory  deadline,  such 
waste  may  be  land  disposed  in  a  landfill 
or  surface  impoundment  only  if  the 
facility  meets  certain  statutory 
requirements  and  only  until  May  8, 1990. 
These  requirements  have  been  termed 
the  "soft  hammer"  provisions. 

EPA  has  identified  several  treatment 
technologies  that  are  generally 
considered  appropriate  for  the 
nonwastewater  forms  of  the  First  Third 
Wastes.  These  technologies  include: 
metal  recovery,  leaching/oxidation, 
metals  stabilization,  ash  stabilization, 
chemical  oxidation,  cyanide  destruction, 
biodegradation,  incineration.  PCB 
incineration,  and  open  detonation/open 
burning.  Treatment  technologies 
generally  considered  appropriate  for  the 
wastewater  forms  of  the  First  Third 
Wastes  include:  aqueous  metal 
recovery,  chromium  reduction,  metals 
precipitation,  steam  stripping,  carbon 
adsorption,  oxidation/reduction, 
chemical  oxidation,  cyanide  destruction, 
biodegradation,  incineration,  and  PCB 
incineration.  As  discussed  in  detail  in 
section  III.C.3..  EPA  is  amending 
§  268.12  to  include  wastewater  residues 
derived  from  the  treatment  of  "soft 
hammer"  wastes  by  certain  processes, 
as  well  as  leachate  derived  from  the 
management  of  "soft  hammer"  wastes 


and  "soft  hammer"  waste  contaminated 
groundwater.  This  action  will  allow 
these  wastewater  residues  to  be 
disposed  in  nonminimum  technology 
units  and  such  residues  will  not  be 
subject  to  the  certification  requirements 
of  §  268.8. 

The  technologies  are  listed  as  general 
categories  of  technologies  that  EPA 
beheves  have  a  reasonable  probability 
of  application  to  the  waste  codes  listed. 
These  categories  do  not  specify  any 
particular  type  of  technology  (e.g., 
incineration  can  represent  liquid 
incinerators,  rotary  kiln,  fluidized  bed 
incinerators,  etc.).  The  actual  choice  of  a 
particular  technology  or  even  train  of 
technologies  depends  on  the  physical 
and  chemical  characteristics  of  the 
specific  waste  or  waste  code.  Specific 
selection  of  one  technology  depends  on 
its  functional  design  (e.g.,  if  a  particular 
nonwastewater  is  an  organic  hquid,  then 
a  liquid  incinerator  may  be  chosen  over 
one  designed  to  handle  only  solids). 

EPA  notes  that  many  of  these  wastes, 
when  existing  as  untreated  wastes,  are 
already  prohibited  from  land  disposal 
because  they  are  California  List  wastes. 
The  liquid  cyanide  wastes,  for  example, 
could  exceed  the  statutory  prohibition 
levels  for  cyanide.  Several  of  the  organic 
hazardous  wastes  undoubtedly  exceed 
the  statutory  levels  for  wastes 
containing  halogenated  organics  (HOC 
wastes)  and  are  thus  subject  to  the  HOC 
treatment  standard  (after  the  effective 
date).  For  further  discussion  of  the 
relationship  of  the  California  list 
prohibitions  to  "soft  hammer"  wastes 
refer  to  section  III.E.l. 

The  following  tables  are  presented  as 


an  aid  to  generators  seeking  appropriate 
technologies  to  treat  "soft  hammer"  F- 
and  K-listed  wastes.  [For  a  discussion  of 
the  treatment  requirements  for  "soft 
hammer"  wastes  refer  to  section  III. C.J 
Several  technologies  are  listed  for  each 
waste  code,  in  descending  order  of 
preference.  EPA  notes  that  certain 
technologies  are  only  appropriate  for 
certain  constituent  types  (i.e.,  cyanide 
destruction  is  appropriate  for  cyanide, 
not  to  metals  or  organics)  and  that  more 
than  one  treatment  technology  may  be 
required  (if  practically  available)  to 
treat  the  different  constituents  of 
concern  in  the  waste.  Thus,  an  F007 
nonwastewater  could  require  both 
cyanide  destruction  and  metals  recovery 
or  stabilization  prior  to  land  disposal  in 
a  landfill  or  surface  impoundment.  Also. 
while  one  treatment  process  may 
generally  satisfy  the  treatment 
requirements  for  "soft  hammer"  waste, 
the  Agency  recognizes  that  treatment 
trains  (i.e.,  a  combination  of  different 
treatment  processes)  may  be 
appropriate  for  certain  "soft  hammer" 
wastes.  For  example,  K022  wastewaters 
may  require  treatment  by  several  of  the 
technologies  listed. 

The  Agency  emphasizes  that  these 
tables  are  not  to  be  considered  as  strict 
treatment  guidelines.  In  general, 
however.  EPA  will  use  these  tables  in 
evaluating  the  demonstrations  and 
certifications  (see  section  III.C.3.) 
received  for  these  wastes  and  is 
providing  this  information  to  aid  the 
generator  in  determining  the  best 
practically  available  technology  (if  any) 
for  treating  his  waste  in  compliance 
with  §  268.8. 


Appropriate  Treatment  Technologies  for  First  Third  Nonwastew/aters 


RCRA  waste  code 


Potential  California  list  appltcabHity 


Pnmary  applicable  treatment 
technologies 


F007.. 
F008.. 
F009.. 
F019.. 
K011.. 
KOI  3.. 
K014. 

K017. 
K073.. 


Cyanides. 


Cyantde  destruction. 


K031 

K0e4 

K101  and  K102/high  arsenic. 
K046/explosive 


K069/CaSO4 ..„ 

K085 


Halogenated  organics . 


Arsenic. 


Laad.. 


Metals I  Metals  recovery 

„ „ „.._ I  Metals  Staljikzation. 

CyarNdes - Cyanide  destruction. 

Incineration. 
Wet  air  oxidation 
Ash  statJilreation. 
Indneratkxi 
Biodegradation. 
Ash  stabilization 
Metals  recovery 
Leaching  /  oxidation 
Metals  stabilization. 
Open  detonate/txjm. 
{  Oxidation  of  explosive 
I  Incineration 
I  Metals  stalJiliration. 

Lead - i  Leaching/oxidatoa 

;  Metals  stabikzatioa 
Halogenated  organics  and  PCB's _ PCB  inaneration 
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Appropriate  Treatment  Technologies  for  First  Third  Nonwastewaters — Continued 


RCRA  waste  code 


K035 

K083 

K086  solv.  sludges  caust.  water.. 


K106. 


Potential  California  list  applicability 


Organics  and/or  metals.. 


Mercury. 


Primary  applicable  treatment 
technologies 


Biodegradatlon. 
Ash  stabilization. 
Irmneration. 
Wet  air  oxidation. 
Biodegradation. 
Ash  stabilization. 
Metals  recovery. 
Metals  stabilization. 


Appropriate  Treatment  Technologies  for  First  Third  Wastewaters 


RCRA  waste  code 

Potential  California  list  applicability 

Primary  applicable  treatment 
technologies 

F006 

Cyanides 

Cyanide  destruction. 

F007 

Metals 

F008 

Aqueous  metals  recovery. 

F009 

F019 

Metals  predpitatioa 
Chromium  reductiort 

K004 _ 

Chromium 

K008 

Metals  precipitation. 

K061/all 

K011 

Cyanide  destruction. 
CartxMi  adsorption. 

K013 

KOI  4 „ 

Hajooenated  oroanics 

KOI  7 

Steam  stripping. 
Cartx>n  adsorptioa 

K021 

K073 _ 

K022 

Biodegradation. 
Steam  stnpping. 
Caitxxi  adsorption. 

K035 _ 

K036 

K083 

Biodegradation. 
Metals  precipitation. 
Oxidation/reduction 

K060 

K031 

Arsenic  Lead  or  Mercurv 

K046/nonexplosive _ 

Metals  precipctation. 

K069/afl 

Lead 

K084 _  .    . 

K106 

K046/explosive 

Oxidation  ol  explosive. 
Metals  precipitation. 

K085 „ _ 

Halogenated  Organics  and  PCB's 

K086  solv  sludges  caust.  water 

Biodegradatioa 
Cart)on  adsorptioa 
Biodegradatiorv 
Carbon  adsorption. 
Chromium  reductiorL 

Metals 

Metals  precipitation. 

9.  Burning  in  Industrial  Boilers  and 
Industrial  Furnaces  as  BDAT  for  Certain 
California  List  HOCs 

In  the  May  17  proposal,  EPA  proposed 
to  amend  the  §  268.42(a)(2)  treatment 
standard  (i.e.,  incineration)  applicable  to 
certain  California  list  HOCs  to  include 
burning  in  industrial  boilers  and 
furnaces  (53  FR  17604).  This  approach 
was  based  on  an  earlier  May  6, 1987 
proposed  rule  on  boilers  and  industrial 
furnaces  burning  hazardous  waste  (52 
FR  17021)  and  was  reproposed  in  the 
May  17  proposal  because  the  change  in 
the  HOC  treatment  standard  will 
precede  the  boiler  and  industrial  furnace 
rule  (which  is  scheduled  for 
promulgation  in  1989)  which  will 
establish  final  permitting  and  interim 


status  standards  for  emissions  from 
these  devices.  The  Agency  is  prepared 
to  accept  this  discrepancy  in  timing  of 
the  boilers  and  furnaces  rule  because 
these  devices  are  likely  to  be  operated 
efficiently  so  as  to  achieve  substantial 
destruction  of  the  HOCs  in  the  waste. 
This  is  because  industrial  boilers  and 
furnaces  have  a  commercial  purpose 
which  requires  relatively  efficient 
burning  (see  S  260.10  definitions  of 
"boiler"  and  "industrial  furnace").  In 
addition,  non-industrial  boilers,  some  of 
which  might  be  expected  to  destroy 
HOCs  less  efficiently,  are  essentially 
prohibited  from  burning  hazardous 
waste  at  all  (see  §  266.31(b)). 

While  many  commenters  agreed  with 
the  Agency's  proposal,  EPA  received 


several  comments  opposed  to  this 
approach,  stating  that  the  amendment  to 
the  HOC  treatment  standard  should  be 
delayed  until  the  industrial  boilers  and 
furnaces  emissions  standards  are 
effective.  However,  the  Agency 
maintains  that  the  reasoning  presented 
in  the  May  17  proposal  is  valid  and  is 
promulgating  the  proposed  amendment 
to  §  268.42(a)(2).  Today's  rule  will  allow 
industrial  boilers  and  furnaces  burning 
in  accordance  with  applicable 
regulatory  standards  to  bum  California 
list  HOCs.  When  Part  266  standards 
become  effective  for  these  devices,  the 
devices  thus  must  meet  these  standards. 
Until  then,  these  devices  must  meet 
other  applicable  Federal,  State  and  local 
standards. 
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B.  Testing  and  Recordkeeping 
1.  Waste  Analysis 

With  the  exception  of  the  "no  land 
disposal"  standard  (as  discussed  in 
section  III.  A.  6.).  the  treatment 
standards  established  in  today's  action 
are  based  on  either  (1)  the  concentration 
levels  of  the  hazardous  constituents  in 
the  waste  or  treatment  residual,  (2) 
concentration  levels  in  an  extract 
developed  by  use  of  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP).  or  (3)  concentration  levels  using 
both  total  constituent  concentrations 
and  TCLP  analyses.  Expressing 
treatment  standards  as  constituent 
concentration  levels  reflects  the 
performance  achieved  by  the  technology 
(or  combination  of  technologies) 
identified  as  the  Best  Demonstrated 
Available  Technology  (BOAT). 

In  the  April  8. 1988"and  May  17, 1988 
proposed  rulemakings,  the  Agency 
discussed  the  rationale  for  determining 
the  analytical  tests  that  EPA  believes 
provide  the  most  accurate  measure  of 
the  performance  of  the  technologies 
identified  as  BOAT.  Generally,  wastes 
for  which  destruction  and/or  removal 
technologies  are  BOAT  (specifically, 
technologies  that  act  to  destroy  organic 
constituents  and  recovery  processes  that 
reduce  the  metal  concentration  in  a 
waste)  would  require  a  total  constituent 
concentration  analysis.  Conversely, 
wastes  for  which  stabilization  or 
fixation  technologies  (i.e.,  technologies 
that  decrease  waste  constituent 
mobility)  are  identified  as  BDAT.  would 
require  a  TCLP  extract  analysis.  EPA 
also  used  the  TCLP  as  a  measure  of 
performance  of  metal  recovery 
technologies  on  the  basis  that  the 
leachability  of  metals  remaining  in  the 
residual  should  also  be  analyzed  as  a 
measure  of  performance.  In  cases  where 
a  combination  of  both  destruction  or 
removal  technologies  and  stabilization 
or  fixation  technologies  are  identified  as 
BDAT.  both  analyses  were  employed  to 
monitor  compliance  with  the  treatment 
standards.  EPA  solicited  comment  on 
this  approach. 

Many  of  the  commenters  generally 
argued  that  the  proposed  waste  analysis 
requirements  were  inappropriate  for  use 
or  too  restrictive.  Several  commenters 
argued  that  the  use  of  total  constituent 
analysis  is  unnecessarily  stringent,  is 
beyond  levels  needed  to  protect  human 
health  and  the  environment,  and  does 
not  provide  generators  with  flexibility  in 
determining  how  best  to  meet  the 
treatment  standards.  Some  commenters 
asserted  that  where  treatment  standards 
are  based  on  total  constituent  analysis, 
the  development  of  innovative 
technologies  and  the  application  of 


existing  technologies  intended  to  reduce 
mobility  will  be  discouraged.  Other 
commenters  expressed  concern  with  the 
additional  cost  of  the  waste  analysis 
requirements,  particularly  in  cases 
where  both  testing  methods  must  be 
used.  Concerns  with  respect  to  the 
applicability  of  the  analytical  tests  to 
complex  mixtures  of  wastes  were  also 
expressed.  Some  commenters  suggested 
an  approach  whereby  the  treatment 
standard  would  be  developed  based  on 
both  total  constituent  analysis  and  TCLP 
extract  analysis,  and  would  provide  the 
generators  with  the  flexibility  of 
choosing  the  most  appropriate  analytical 
methodology. 

Critical  to  the  scheme  for  restricting 
land  disposal  of  First  Third  wastes  is  the 
determination  of  whether  certain 
constituent  concentrations  in  wastes  or 
treatment  residues  exceed  the 
applicable  treatment  standards.  Since 
today's  treatment  standards  are  based 
upon  the  performance  capabilities  of 
BDAT.  the  Agency  continues  to  believe 
that  the  testing  requirements  should 
focus  on  the  objective  of  the  technology 
and  provide  the  most  accurate  measure 
of  the  performance  of  that  technology. 
Because  the  principle  behind  destruction 
and  recovery  technologies  is  to  destroy 
or  reduce  the  constituent  concentration 
in  a  waste,  the  logical  way  to  measure 
the  performance  of  these  technologies  is 
to  analyze  total  concentration  of  waste 
constituents.  As  noted  in  the  April  8, 
1988  proposal  with  respect  to  organic 
constituents.  Congress  expected  that 
treatment  would  destroy  organic 
constituents  in  hazardous  wastes  [Vol. 
130  Cong.  Rec.  S9179  (daily  ed.  July  25, 
1984)].  Where  stabilization  or  fixation 
technologies  are  identified  as  BDAT,  the 
TCLP  is  a  better  measure  of 
performance  since  it  is  designed  to 
measure  the  mobility  of  hazardous 
constituents  from  a  waste  matrix.  The 
Agency  believes  this  rationale  to  be  the 
most  defensible  and  thus  is  imposing  the 
proposed  waste  testing/analysis 
approach  as  part  of  the  land  disposal 
restriction  rules  being  finalized  today. 

This  approach  does  not  allow  the 
choice  of  analytical  methodologies,  as 
suggested  by  some  commenters,  since 
the  design  of  each  analytical  test  (total 
constituent  analysis  or  extract  analysis) 
is  most  appropriate  for  monitoring  the 
performance  of  certain  technologies,  but 
is  not  as  appropriate  for  monitoring 
others.  Commenters  indicated  that  this 
approach  may  hinder  the  application  of 
stabilization  or  fixation  technologies. 
However,  it  will  only  do  so  where  (a) 
current  technologies  intended  to  reduce 
mobility  are  unable  to  reach  the  level  of 
performance  provided  by  BDAT  or  (b) 


where  such  technologies  are  not 
applicable  or  appropriate  on  a  w  aste- 
specific  basis.  Since  the  treatment 
standards  are  based  upon  the  "best" 
available  treatment  technologies,  the 
Agency  believes  that  the  constituent 
concentration  capable  of  being  reached 
by  these  treatments  must  be  measured 
by  analytical  methods  which  reflect  the 
levels  for  which  the  "best"  treatments 
were  designed.  With  respect  to  analysis 
of  complex  mixtures  of  wastes,  the 
Agency  recognizes  that  such  wastes 
potentially  may  increase  the  total 
number  of  constituents  with 
corresponding  treatment  standards. 
However,  waste  analysis  requirements 
are  limited  to  two  analytical  tests  (total 
constituent  analysis  or  the  TCLP),  even 
if  all  existing  restriction  rules  are 
applicable  to  the  waste. 

2.  Notification  Requirements 

The  Agency,  in  today's  rule,  is 
broadening  the  applicability  of  the 
§  268.7  notification  provisions  to  apply 
to  the  First  Third  wastes,  whether  or  not 
treatment  standards  have  been 
established.  For  First  Third  wastes  for 
which  treatment  standards  and  effective 
dates  have  been  established,  the 
notification  requirements  are  the  same 
as  for  other  restricted  wastes.  However, 
for  "soft  hammer"  wastes,  the 
applicable  statutory  waste  management 
requirements  are  somewhat  different 
than  for  other  restricted  wastes  (namely, 
a  RCRA  section  3004(g)(6)  certification 
to  EPA  is  not  required  for  "soft  hammer" 
wastes  when  land  disposed  in  units 
other  than  landfills  or  surface 
impoundments).  To  account  for  these 
differences,  today's  rule  includes 
corresponding  requirements  in  §  268.7. 

The  basic  difference  between  the 
notification  applicable  to  the  "soft 
hammer"  wastes  and  the  notification 
applicable  to  other  restricted  wastes  is 
that  rather  than  requiring  notice  of  the 
applicable  treatment  standard  or 
applicable  prohibition  (see  existing 
§  268.7(a)(1)).  the  notice  for  "soft 
hammer"  wastes  requires  the  generator 
to  notify  the  receiving  facility  of  the 
applicable  "soft  hammer"  prohibitions 
codified  in  §  268.33  (i.e.,  that  such 
wastes  are  prohibited  from  land 
disposal  in  landfill  and  surface 
impoundment  units  unless  accompanied 
by  a  valid  certification  (and 
demonstration,  if  applicable]  in 
accordance  with  the  requirements  of 
§  268.8,  relating  to  the  practical 
unavailability  of  treatment 
technologies).  The  EPA  Hazardous 
Waste  Number,  the  manifest  number 
associated  with  the  waste  shipment  (if 
any),  and  any  available  waste  analysis 
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data  must  also  be  included  in  this  "soft 
hammer"  notice.  The  notification  will 
inform  treatment  facilities  (and  other 
handlers)  of  the  obligation  to  treat  "soft 
hamm.er"  wastes  destined  for  disposal 
in  landfill  or  surface  impoundment  units 
to  the  extent  treatment  is  practically 
available.  This  notification  also  serves 
to  inform  managers  of  these  wastes  that 
the  storage  prohibition  in  §  268.50  is 
applicable  to  the  waste. 

Furthermore,  today's  action  amends 
§  268.7(a)(3)  to  specify  that  generators  of 
wastes  which  are  the  subject  of  case-by- 
case  extensions  or  national  variances, 
or  disposers  of  wastes  with  "no 
migration"  exemptions  must  provide 
notification  with  each  shipment  of  waste 
to  treatment  and  storage  facilities 
receiving  the  wastes.  This  change 
supplements,  and  is  consistent  with,  the 
existing  requirements  to  notify  disposal 
facilities.  The  Agency  is  also  requiring 
that  generators  retain  copies  of  this 
notification. 

3.  Recordkeeping  Requirements 

The  November  7, 1988,  rule  (51  FR 
40572)  established  a  tracking  system  for 
wastes  subject  to  the  land  disposal 
restrictions  requiring  treatment  facilities 
to  have  copies  of  the  notifications  and 
certifications  received  from  generators 
or  other  treatment  facilities,  and 
disposal  facilities  to  have  copies  of  the 
notifications  and  certifications  provided 
by  generators  or  treatment,  storage  and 
disposal  facilities  as  codified  in  40  CFR 
268.7.  To  better  facilitate  the  "cradle-to- 
grave"  tracking  system,  today's  action 
includes  amendments  to  the 
recordkeeping  regulations  to  cover 
additional  off  site  shipment  scenarios 
and  facilities  which  were  previously 
overlooked.  In  addition,  today's  rule 
amends  the  recordkeeping  provisions  to 
include  certain  record  retention 
requirements. 

"The  previous  recordkeeping 
provisions  were  applicable  to 
generators,  treatment  facilities,  and  land 
disposal  facilities,  but  the  rule  language 
omitted  mention  of  facilities  that  simply 
store  prohibited  wastes  without  treating 
them.  As  indicated  in  the  April  8, 1988 
proposal,  there  is  no  reason  for  storage 
facilities  not  to  be  covered  by  the 
recordkeeping  requirements.  The 
Agency  believes  that  all  facilities 
receiving  restricted  wastes  should  be  on 
notice  that  the  waste  is  restricted  and 
should  be  notified  of  the  applicable 
treatment  standard  (or  applicable 
prohibition)  for  the  waste  as  part  of  a 
"cradle-to-grave"  recordkeeping  system. 
Accordingly,  the  Agency  has  corrected 
this  oversight  by  including  storage 
facilities  under  the  recordkeeping 
requirements  of  §  268.7.  Besides  the 


"generator-to-storage"  scenario,  this 
notification  requirement  also  applies  to 
a  treatment,  storage  or  disposal  facility 
that  sends  a  restricted  waste  (or 
treatment  residue)  off  site  to  another 
treatment  or  storage  facility.  Note  that 
this  requirement  is  applicable  to  all 
restricted  wastes,  not  only  those 
affected  by  today's  rulemaking. 

EPA  also  proposed  to  amend  the 
regulatory  language  of  §  2G8.7(a)(3}.  This 
requirement  concerns  the  case  where  a 
generator's  restricted  waste  is  eligible 
for  land  disposal  because  it  is  subject  to 
an  extension  of  the  effective  date  or  a 
"no  migration"  exemption  (i.e.,  the 
waste  may  be  land  disposed,  but  will 
not  necessarily  meet  the  otherwise 
applicable  treatment  standards).  In 
accordance  with  this  provision,  the 
generator  must  notify  the  disposal 
facility  of  the  status  of  his  waste. 
However,  current  regulatory  language 
does  not  account  for  the  possibility  that 
the  waste  may  not  be  sent  directly  to  the 
land  disposal  facility,  but  rather  to  a 
treatment  or  storage  facility.  To  avoid 
confusion  in  cases  where  the  wastes  are 
not  shipped  to  a  disposal  facility,  and  to 
be  consistent  with  other  §  268.7 
recordkeeping  requirements,  the  Agency 
is  amending  §  268.7(a)(3),  as  proposed, 
to  require  that  the  notice  be  sent  with 
each  shipment  of  waste  to  the  receiving 
facility. 

Today's  rule  is  adding  a  provision  (see 
new  §  268.7(a)(5))  to  require  generators 
to  retain  copies  of  data  from  testing  the 
waste,  treatment  residual,  or  extract  of 
the  waste  or  treatment  residual 
developed  using  the  TCLP.  The  Agency 
believes  that  this  addition  to  the 
regulations  will  establish  consistency 
with  the  existing  provisions  requiring 
that  data  supporting  decisions  to  restrict 
wastes  based  on  knowledge  of  the 
wastes  must  be  maintained  in  the 
generator's  files.  Furthermore,  this 
action  enhances  the  enforceability  of  the 
regulations. 

Today's  action  also  modifies  the 
tracking  system  to  include  in 
§§  268.7(a)(1),  (a)(2),  (a)(3).  (a)(4),  and 
(a)(5)  provisions  stating  that  generators 
and  storers  must  retain  copies  of  the 
notifications  and  certifications 
forwarded  to  treatment,  storage,  and 
disposal  facilities  and  received  from 
storage  facilities.  The  Agency  believes 
that  these  changes  enhance  the 
enforceability  of  the  land  disposal 
restrictions  regulations  and  make 
generator  and  storage  recordkeeping 
requirements  consistent;*  with  the 
recordkeeping  requirements  of  treatment 
and  disposal  facilities. 

Today's  final  rule  also  modifies 
§  268.7(a)  to  provide  for  a  limitation  on 


the  time  period  that  records  are  required 
to  be  retained  by  generators.  Under 
current  regulations,  owners  and 
operators  of  facilities  are  required  to 
maintain  §  268.7  records  for  a  finite 
period  of  time,  i.e.,  until  closure  of  the 
facility  (§§  264.73(b)  and  265.73(b)). 
Previously,  however,  the  regulatory 
language  did  not  stipulate  a  period  of 
time  that  generators  needed  to  retain 
applicable  records  (i.e.,  all  supporting 
data  used  to  determine  that  a  waste  is 
restricted  based  solely  on  the 
generator's  knowledge).  As  such, 
generators  were  required  to  maintain 
records  for  an  indefinite  period  of  time. 
In  light  of  the  additional  information 
requir.;d  to  be  maintained  by  generators 
under  today's  amendments  to  §  268.7 
(i.e.,  copies  of  the  §  268.7  notices, 
certifications,  and  all  waste  analysis 
data),  the  Agency  believes  that  a  finite 
time  period  may  be  a  more  appropriate 
burden  on  generators,  while  preserving 
the  Agency's  enforcement  ability. 

In  the  May  17, 1988  notice,  the  Agency 
proposed  a  5-year  limitation  on  the 
retention  requirement  for  all  records 
generators  produce  to  comply  with 
§  268.7  of  the  land  disposal  restrictions. 
EPA  proposed  (consistent  with  .section 
262.40  manifest  requirements)  that  (a) 
the  time  period  would  begin  on  the  date 
that  the  restricted  waste  is  sent  to  on- 
site  or  off-site  treatment,  storage,  or 
disposal,  and  (b)  the  retention 
requirement  would  be  extended 
automatically  during  the  course  of  any 
unresolved  enforcement  actions.  EPA, 
however,  did  not  propose  to  develop  an 
exception  reporting  requirement  like 
that  required  in  the  generator  manifest 
provisions.  The  Agency  recognized  that 
the  proposed  retention  period  differed 
from  §  262.40,  which  requires  generators 
to  maintain  a  copy  of  the  manifest  for  a 
3-year  period,  but  considered  the  5-year 
limit  to  be  an  appropriate  compromise  to 
imposing  an  additional  exception 
reporting  requirement.  The  Agency 
solicited  comment  on  this  approach. 
Several  commenters  supported  a 
record  retention  period  of  3  years  to  be 
consistent  with  the  generator 
recordkeeping  requirements  relating  to 
manife.sts  and  waste  analysis  (see  40 
CFR  262.40(a)  and  (c)).  One  commenter 
stated  that  the  EPA  would  have  ample 
opportunity  to  review  these  records 
within  the  3-year  period.  Furthermore,  it 
was  indicated  that  a  5-year  limit  may 
lead  to  unnecessary  confusion  for  both 
the  regulated  community  and  the 
regulators  with  respect  to  recordkeeping 
procedures. 

The  Agency  disagrees  with  the 
commenters  and  is  promulgating  the  5- 
year  generator  record  retention  period 
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as  proposed.  EPA  does  not  believe  that 
such  a  retention  period  will  lead  to 
unnecessary  confusion.  Since  such 
records  are  already  required  to  be 
generoted,  the  Agency  is  not  imposing 
any  additional  requirement  that 
generators  affirmatively  take  action. 
This  requirement  simply  provides  that 
generators  leave  such  records  in  their 
files  for  two  more  years  rather  than 
affirmatively  taking  action  to  destroy 
such  records  after  three  years.  This  5- 
year  time  period  is  particularly 
important  to  the  Agency's  enforcement 
efforts  because  it  allows  EPA  to  obtain 
relevant  records  which  would  otherwise 
be  lawfully  destroyed  after  three  years. 
Furthermore,  the  Agency  believes  that  a 
5-year  record  retention  requirement  is 
appropriate  because  it  is  consistent  with 
the  5-year  statute  of  limitations 
applicable  to  RCRA  civil  violations. 

In  addition,  Agency  data  now  indicate 
that  §  268.7  notices  are  being  included 
on  manifests  in  few  circumstances. 
Therefore,  adopting  such  a  requirement 
should  not  have  a  substantial  impact  on 
the  generator  manifest  retention 
requirements. 

As  proposed,  the  record  retention 
limit  is  extended  automatically  during 
the  course  of  any  unresolved 
enforcement  action  regarding  the 
regulated  activity  or  as  requested  by  the 
Administrator.  For  the  purpose  of  this 
provision,  an  unresolved  enforcement 
action  includes,  but  is  not  limited  to,  the 
issuance  of  a  Notice  of  Violation,  a 
warning  letter,  or  situations  where  a 
complaint  has  actually  been  filed. 

The  Agency  notes  that  it  expects  the 
requirement  on  the  generator  to  keep 
records  of  notifications  and  waste 
analysis  data  to  be  discontinued  in  1994 
(i.e.,  the  latest  date  by  which  all  listed  or 
identified  hazardous  wastes  will  be 
subject  to  the  treatment  requirements  of 
§§  268.41,  268.42  and  268.43— assuming 
that  certain  wastes  may  be  subject  to  a 
2-year  national  capacity  variance 
followed  by  two  1-year  case  by-case 
extensions  under  40  CFR  268.5).  At  that 
time,  EPA  will,  however,  reevaluate  the 
prevalent  waste  management  practices 
to  determine  whether  the  recordkeeping 
requirement  for  generators  is  necessary 
and  should  be  extended. 

C.  "Soft  Hammer"  Requirements 

1.  Applicability 

RCRA  3004(g)(6)  (42  U.S.C.  6924(g)(6)) 
provides  that  if  EPA  fails  to  set 
treatment  standards  for  any  wastes 
included  in  the  schedule  promulgated  on 
May  28, 1986  (40  CFR  268.10-268.12,  51 
FR  19300)  by  the  statutory  deadline: 

Such  hazardous  waste  may  be  disposed  of 
in  a  landfill  or  surface  impoundment  only  if — 


(i)  Such  facility  is  in  compliance  with  the 
requirements  of  subsection  (o)  which  are 
applicable  to  new  facilities  (relating  to 
minimum  technological  requirements);  and 

(ii)  Prior  to  such  disposal,  the  generator  has 
certified  to  the  Administrator  that  such 
generator  has  investigated  the  availability  of 
treatment  capacity  and  has  determined  that 
the  use  of  such  landfill  or  surface 
impoundment  is  the  only  practical  alternative 
to  treatment  currently  available  to  the 
generator.  (RCRA  section  3004(g)(6J(A)) 

This  so-called  "soft  hammer"  applies 
until  EPA  sets  treatment  standards  or 
until  May  8, 1990.  After  May  8, 1990.  all 
scheduled  wastes  (except  those  subject 
to  capacity  extensions)  for  which 
treatment  standards  have  not  been  set 
will  be  prohibited  from  all  methods  of 
land  disposal  that  have  not  been 
determined  to  be  protective  through  the 
"no  migration"  process  (40  CFR  268.6). 

In  today's  final  rule,  the  Agency  is  not 
setting  treatment  standards  for  all 
wastes  covered  by  the  statutory 
requirements.  EPA  thus  is  promulgating 
regulations  implementing  the  "soft 
hammer"  provisions  of  RCRA. 

In  the  April  8  proposal,  the  Agency 
discussed  the  applicability  of  "soft 
hammer"  provisions  to  wastes  also 
subject  to  the  California  list  prohibitions 
(52  FR  25760,  July  8. 1987).  In  today's 
final  rule,  the  Agency  has  maintained 
the  interpretation  discussed  in  the 
proposal.  During  the  period  in  which  the 
"soft  hammer"  provisions  are  in  effect, 
those  wastes  which  are  currently 
subject  to  the  California  list 
requirements  would  remain  so.  and  thus 
might  be  prohibited  from  land  disposal 
even  though  they  are  also  "soft 
hammer"  wastes.  Likewise,  compliance 
with  the  California  list  requirements 
does  not  necessarily  fulfill  the 
requirements  of  the  "soft  hammer" 
provisions.  In  previous  preambles,  the 
Agency  has  stated  that  the  more  waste- 
specific  treatment  standards  and 
effective  dates  will  supersede  the  less 
waste-specific  California  list 
requirements.  In  this  case,  the  Agency 
has  not  made  determinations  with 
respect  to  the  specific  "soft  hammer" 
wastes,  and  such  wastes  must  (at  the 
least)  be  treated  or  otherwise  comply 
with  the  applicable  California  list 
requirements.  For  a  more  detailed 
discussion  of  the  relationship  of  the 
California  list  requirements  to  First 
Third  wastes,  refer  to  section  III.  E.  of 
this  preamble. 

The  Agency  is  somewhat  changing  the 
applicability  of  the  "soft  hammer" 
provisions  from  that  presented  in  the 
April  8  proposal  by  moving  certain  "soft 
hammer"  wastewater  treatment 
residuals  to  the  Third  Third  (i.e., 
§  268.12).  The  specific  wastewater 


treatment  residuals  and  the  justification 
for  this  action  is  discussed  in  detail  in 
section  III.  C.  3. 

It  is  important  to  note  that  the  "soft 
hammer"  provisions  of  40  CFR  268.8. 
including  the  demonstrations, 
certifications,  and  treatment 
requirements,  are  only  applicable  to 
those  "soft  hammer"  wastes  which  (1) 
are  not  otherwise  subject  to  California 
list  treatment  standards  (e.g., 
halogenated  organic  compounds  and 
polychlorinated  biphenyls)  (as  opposed 
to  California  list  statutory  prohibitions 
or  codified  levels,  e.g.,  liquid  metal  and 
cyanide-containing  wastes),  and  (2)  are 
to  be  disposed  in  landfills  or  surface 
impoundments.  "Soft  hammer"  wastes 
managed  by  other  methods  of  land 
disposal  (e.g.,  land  treatment,  deep-well 
injection),  or  "soft  hammer"  wastes 
subject  to  California  list  treatment 
standards  thus  are  not  subject  to  the 
requirements  of  40  CFR  268.8. 

2.  Interpretation  of  Specific  Terms 

In  the  statutory  passage  from  RCRA 
section  3004(g)(6)(A)  cited  above,  the 
terms  "treatment"  and  "facility"  are 
particularly  important  and  were 
discussed  in  detail  in  the  April  8 
proposal.  EPA  received  many  comments 
regarding  the  interpretation  of  these 
terms,  as  well  as  the  term  "practical",  as 
they  relate  to  implementation  of  the 
"soft  hammer". 

a.  Treatment.  In  the  April  8  proposal, 
EPA  solicited  comment  on  the 
interpretation  of  "treatment"  for  the 
purposes  of  the  "soft  hammer".  Many 
commenters  stated  that  the  Agency 
needed  to  define  "treatment"  in  more 
concrete  terms  so  that  there  would  be  a 
firm  standard  to  serve  as  the  basis  for 
certification.  (In  fact,  many  owners  and 
operators  of  disposal  facilities  stated 
that  they  would  refuse  to  accept  "soft 
hammer"  wastes  because  of  thp 
uncertainty  of  possible  enforcement 
actions  due  to  the  ambiguity  involving 
the  term  "treatment".) 

In  spite  of  such  comments,  the  Agency 
is  not  finalizing  an  interpretation  of 
"treatment"  that  is  much  more  definitive 
than  in  the  April  8  proposal.  Due  to  the 
complexity  of  available  treatment 
technologies,  the  Agency  is  not  able  to 
make  firm  statements  defining  a 
hierarchy  of  treatment  technologies  for 
every  'soft  hammer"  waste  code,  the 
availability  of  which  should  be 
investigated  before  a  valid  certification 
can  be  made  regarding  a  particular 
waste  code.  By  definition,  the  Agency 
has  not  made  waste-specific 
determinations  regarding  "soft  hammer" 
wastes,  and  therefore  cannot  make  a 
specific  interpretation  of  "treatment"  for 
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each  waste  code  (such  an  interpretation 
would  be  tantamount  to  a  "soft 
hammer"  treatment  standard,  which  is  a 
contradiction  in  terms).  However,  the 
Agency  is  able  to  offer  a  list  of 
appropriate  technologies  to  be 
considered  as  treatment  for  most  of  the 
F-  and  K-list  "soft  hammer"  wastes  (see 
section  III.  A.  8).  In  addition.  EPA  can 
list  generic  types  of  treatment  for 
organic  and  inorganic  wastes,  in  order 
of  preference  (i.e.,  which  are  best,  next 
best,  and  so  forth}.  However,  as  a 
preliminary  matter,  the  Agency  feels  a 
discussion  of  the  proposed  approaches 
to  interpreting  "treatment"  and 
comments  received  will  be  useful  in 
understanding  the  difficulties 
encountered  were  one  to  take  an 
alternative  approach. 

In  the  April  8  proposal,  EPA 
expressed  its  belief  that  Congress 
intended  that,  during  the  period  of  the 
"soft  hammer",  only  wastes  treated  to 
the  most  protective  levels  achievable  by 
practically  available  technologies  (if 
any]  may  be  land  disposed  in  landfills 
and  surface  impoundments  (and  that 
only  the  most  protective  of  such  units, 
i.e.,  units  meeting  the  minimum 
technological  requirements  (MTRs)  of 
section  3004(o),  may  be  used).  However, 
the  Agency  also  stated  that  treatment  is 
not  required  solely  for  the  sake  of 
treatment. 

Having  not  made  waste-specific 
determinations  regarding  the  treatability 
of  "soft  hammer"  wastes,  the  problem 
facing  the  Agency  is  to  implement  an 
enforceable  approach  to  the  "soft 
hammer"  provisions  by  interpreting 
"treatment"  such  that  it  yields  the  most  , 
environmental  benefit  practically 
available,  avoids  treatment  for  the  sake 
of  treatment,  and  does  not  allow  sham 
or  de  minimis  treatment.  An 
interpretation  which  is  too  stringent  (i.e., 
an  interpretation  limiting  "treatment"  to 
BDAT-type  treatment]  could  actually 
result  in  more  untreated  wastes  being 
disposed  in  landfills  and  surface 
impoundments  either  because  of  the 
lack  of  such  treatment  capacity  or 
because  the  treatment  would  possibly 
increase  costs  beyond  a  point  that 
would  be  considered  practical.  Too 
lenient  an  interpretation  (i.e.,  allowing 
the  use  of  minimal  treatment  prior  to 
disposal  in  a  landfill  or  surface 
impoundment)  could  conceivably  result 
in  requiring  treatment  for  the  sake  of 
treatment  (an  unnecessary  burden  on 
generators  with  little  or  no 
environmental  benefit)  or  could  actually 
encourage  the  use  of  sham  or  de 
minimis  treatment  where  more 
protective  treatment  is  practically 


available.  The  Agency  does  not  believe 
this  is  what  Congress  intended. 

EPA  requested  comment  on  an 
approach  that  would  Hmit  the  scope  of 
treatment  technologies  to- those  that 
yield  a  designated  percent  reduction  in 
the  toxicity  or  mobility  of  hazardous 
constituents,  using  a  20%  reduction  as 
an  example.  The  Agency  received  mixed 
comments,  some  supporting  and  some 
opposing  the  approach.  Some  of  those 
supporting  the  approach  suggested 
limiting  the  percent  reduction  to  at  least 
90%.  In  reviewing  comments,  the  Agency 
realizes  that  this  approach  would  fail  to 
mitigate  the  ambiguities  of  "treatment". 
Many  commenters  expressed  concerns 
in  evaluating  the  percent  reduction, 
especially  where  a  waste  or  mixture  of 
wastes  contains  both  organics  and 
inorganics  (the  reduction  of  organics 
could  concentrate  the  inorganics). 
Another  problem  would  be  to  specify 
the  waste  analysis  method  to  be  used  to 
evaluate  percent  reduction.  And  finally, 
it  is  clear  to  the  Agency  that  many 
generators  lack  the  expertise  to  identify 
appropriate  technologies  yielding  the 
designated  percent  reduction  without 
possibly  costly  and  time-consuming 
analyses.  Thus,  the  Agency  would  be 
compelled  to  identify  technologies  that 
yield  the  designated  percent  reduction 
for  all  "soft  hammer"  wastes,  which  the 
Agency  is  unable  to  do.  Therefore,  EPA 
is  not  finalizing  this  approach  to 
interpreting  "treatment". 

EPA  also  requested  comment  on  an 
approach  requiring  that  "soft  hammer" 
wastes  be  treated  to  achieve  meaningful 
reductions  of  waste  toxicity  or  mobility 
and  stating  that  sham  or  de  minimis 
treatment  cannot  give  rise  to  a  valid 
certification.  Here  again,  ambiguity 
regarding  the  term  "meaningful" 
concerned  many  commenters.  Also,  this 
approach  does  not  clearly  "tate  the 
Agency's  preference  for  the  use  of 
practically  available  technologies  to 
treat  "soft  hammer"  wastes,  providing 
the  most  environmental  benefit. 
(Although  several  commenters  indicated 
that  Congress  intended  to  allow  "soft 
hammer"  wastes  to  be  disposed  without 
an  additional  burden  of  treatment, 
allowing  for  whatever  treatment  has 
been  previously  used,  the  Agency 
strongly  disagrees  and  believes  that 
Congress  certainly  would  prefer  the  best 
practically  available  treatment  of  "soft 
hammer"  waste  to  less  complete  levels 
of  treatment.) 

In  today's  final  rule,  the  Agency  is 
interpreting  "treatment"  as  processing 
which  reduces  the  toxicity  of  the  waste 
or  the  likelihood  of  migration  of 
hazardous  constituents  from  the  waste. 
The  Agency  had  attempted  to  provide 


some  further  detail  to  this  broad 
interpretation  by  identifying  waste 
management  practices  which  EPA  does 
not  intend  to  require  (or  encourage)  and 
by  providing  discussions  in  this 
preamble  on  the  types  of  treatment  the 
generator  is  expected  to  investigate. 

The  Agency  emphasizes  that  it  does 
not  intend  to  require  repetitive 
treatment  by  the  same  processes,  such 
as  re-incinerating  ash  derived  from  the 
incineration  of  the  original  waste.  In 
many  cases  the  Agency  expects  that  the 
use  of  a  single  process  to  treat  the 
waste,  or  quite  possibly,  one  process  for 
treating  organics  and  a  second  process 
for  treating  inorganics,  will  satisfy  the 
treatment  requirements  of  §  268.8.  EPA 
is  not,  however,  absolutely  limiting  the 
treatment  requirement  to  a  single 
process  because  the  appropriate 
treatment  for  some  wastes  may  involve 
a  standard  treatment  train  of  sequential 
processes,  or  the  treatment  residuals 
from  one  process  may  require  a  second 
treatment  process.  For  example,  use  of 
steam  stripping  to  treat  wastewater  may 
result  in  a  concentrated  stream  that  may 
require  incineration  before  disposal 
(where  the  material  cannot  be  recycled). 
Another  example  might  be  ash  from 
incinerating  an  organic/metal- 
containing  waste.  In  this  case,  further 
treatment  (e.g.,  stabilization)  might  be 
required  (depending  on  the 
concentration  level  of  metals  and  the 
practical  availability  of  stabilization).  A 
final  example  is  a  waste  containing 
metals  and  cyanides,  which  would 
require  separate  treatments  for  both 
types  of  constituents.  The  Agency  will 
evaluate  previous  practices  to  determine 
whether  such  a  train  of  multiple 
treatment  steps  is  appropriate  for  a 
given  waste. 

As  stated  earlier,  EPA  is  not  requiring 
treatment  solely  for  the  sake  of 
treatment.  EPA  believes  appropriate 
technologies  exist  to  treat  "soft 
hammer"  wastes,  although  these 
technologies  may  be  determined  not  to 
be  practically  available.  The  Agency  is 
not  requiring,  in  the  absence  of 
practically  available,  appropriate 
technologies,  that  technologies  which 
are  not  appropriate  for  a  given  waste  be 
used.  However,  the  appropriate 
technology  which  results  in  the  most 
environmental  benefit  (i.e.,  in  general, 
the  greatest  reduction  in  toxicity  or 
mobility  of  hazardous  constituents)  must 
be  used  where  practical  and  available. 

EPA  has  attempted  to  provide  some 
assistance  to  the  generator  on  the  types 
of  treatment  that  should  be  investigated 
prior  to  making  a  certification  under 
§  268.8.  This  assistance  is  presented  in 
two  ways.  First,  in  section  III.A.8.  of  this 
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preamble,  EPA  provided  a  list  of 
technologies  appropriate  for  treating 
specific  F-  and  K-list  "soft  hammer" 
wastes,  in  order  of  preference,  i.e.,  best 
to  next-best  and  so  forth.  Because  the 
Agency  has  not  made  a  specific 
determination  regarding  the  treatability 
of  each  waste,  it  cannot  simply  state 
that  the  most-preferred  technology  is 
BDAT  and  that  each  less-preferred 
technology  yields  a  correspondingly  less 
environmental  benefit.  However,  in 
general,  EPA  will  use  this  list  of 
preferred  technologies  as  a  basic  guide 
to  evaluating  whether  the  generator  has 
investigated  the  technologies  that  yield 
the  greater  environmental  benefit.  Also, 
these  appropriate  technologies  are  listed 
by  broad  descriptions  which  EPA 
generally  will  not  differentiate  into  more 
specific  types  of  treatment.  For  example, 
"incineration"  may  mean  liquid  injection 
incineration,  fluidized  bed  incineration, 
or  rotary  kiln  incineration.  Another 
example  is  "stabilization",  which  can 
include  the  use  of  silicates,  lime/fly  ash. 
cement,  or  cement  kiln  dust.  Although 
EPA  generally  will  not  differentiate 
between  the  different  specific  treatment 
systems  within  the  treatment  category, 
the  Agency  wilJ  differentiate  between 
the  broad  categories  (i.e.,  the  Agency 
may  invalidate  a  certification  for 
"stabilization"  of  organics  if 
"incineration"  is  practically  available, 
assuming  incineration  is  the  more- 
preferred  treatment  for  the  particular 
waste). 

Second,  the  Agency  is  providing 
assistance  in  the  form  of  a  generic 
hierarchy  of  preferred  treatment  types 
(discussed  later  in  this  section).  Where 
the  generic  hierarchy  of  preferred 
treatment  types  is  used,  the  Agency  will 
generally  not  differentiate  between 
individual  technologies  within  the 
generic  treatment  type  to  determine 
whether  a  different  technology  should 
be  used.  Rather,  the  Agency  will 
evaluate  whether  a  technology 
belonging  to  a  more  preferred  generic 
treatment  type  is  practically  available. 
For  example,  "destruction"  may  meem 
thermal  destruction  or  chemical 
destruction.  In  general,  the  Agency  will 
not  differentiate  between  the  two; 
however,  the  Agency  may  invalidate  a 
certification  if  a  recovery  process  (a 
more-preferred  generic  treatment  type) 
is  practically  available. 

These  lists  of  appropriate  technologies 
and  generic  treatment  types  are  not 
intended  to  be  comprehensive,  nor  are 
they  a  complete  catalog  of  the  types  of 
treatment  that  may  be  appropriate  to 
consider  in  evaluating  available 
treatment  for  a  specific  waste.  There 
may  indeed  be  other  types  of 


appropriate  technologies  available  to 
the  generator  of  which  the  Agency  is 
unaware  (e.g.,  innovative  technologies 
which  the  Agency  may  not  consider 
"demonstrated"  or  "available"  for  the 
purposes  of  BDAT).  [It  should  also  be 
noted  that  a  more  detailed  consideration 
of  the  actual  performance  of  the 
technologies  may,  in  fact,  reveal  that 
EPA's  assumed  hierarchy  is  incorrect  for 
any  specific  waste  and  that  there  may 
be  specific  waste  streams  where  a 
higher-ranked  appropriate  technology 
does  not  provide  the  greater 
environmental  benefit  or  is  not 
appropriate  for  the  waste  stream.  For 
example,  a  particular  "organic"  waste 
stream  may  contain  an  unusually  high 
concentration  of  metals,  such  that 
incineration  would  not  be  considered 
appropriate.)  As  a  practical  matter,  the 
lists  of  appropriate  technologies  and 
generic  hierarchy  of  treatment  types 
represent  the  minimum  effort  a 
generator  should  make  in  seeking 
treatment  for  his  waste,  serving  as  a 
basis  for  determining  whether  treatment 
is  practically  available.  The  Agency 
may  require  further  justification  in  the 
demonstration  if  the  certifier  has  not 
investigated  the  availability  of  the 
appropriate  technologies  listed  for  a 
specific  waste. 

Generically,  the  Agency  generally 
favors  recycling/recovery  as  the  best 
method  for  treating  a  waste,  eliminating 
or  reducing  the  residual  to  be  disposed. 
Where  recycling  is  unavailable  or 
inappropriate  or  ineffective,  the  Agency 
prefers  technologies  resulting  in  the 
destruction  of  hazardous  constituents, 
where  such  destruction  may  be  either 
thermal  (i.e..  incineration  or  burning)  or 
chemical,  especially  for  organics.  Where 
neither  recovery  nor  destruction  is 
available  or  appropriate,  immobilization 
(stabilization]  is  often  effective, 
especially  for  inorganic  constituents  (Cf 
H.  Rep.  No.  198,  98th  Cong.  1st  Sess.  31 
(setting  out  a  comparable  hierarchy  of 
preferred  waste  management 
alternatives]).  EPA  wishes  to  note  that, 
given  the  results  of  the  TSDR  Survey 
(see  section  III.  H.),  the  Agency  believes 
that  liquid  incineration  and  stabilization 
are  generally  available  (although  the 
generator  must  determine  whether  such 
treatment  is  appropriate  or  practically 
available  for  his  waste). 

b.  Facility.  As  proposed  in  the  April  8 
proposal,  the  Agency  interprets  the  term 
"such  facility"  in  RCRA  section 
3004(g)(6)(A)  to  refer  to  the  individual 
landfill  or  surface  impoundment  unit. 
This  interpretation  results  in  the 
requirement  that  where  "soft  hammer" 
wastes  (and  treatment  residues)  are 
disposed  in  a  landfill  or  surface 


impoundment,  such  unit  must  meet  the 
minimum  technological  requirements 
(MTRs)  of  3004(o)  applicable  to  new 
units  (i.e.,  double  liners,  leachate 
collection  system,  and  groundwater 
monitoring). 

The  Agency  received  numerous 
comments  on  its  proposed  interpretation 
of  "such  facility".  Most  commenters 
opposed  this  restrictive  use  of  the  term 
and  urged  the  Agency  to  interpret  the 
term  more  broadly  as  referring  to  the 
entire  facility,  so  that  wastes  could  be 
disposed  in  any  unit  so  long  as  any  new, 
expanded  or  replacement  units  on  the 
facility  met  the  MTRs.  The  Agency  does 
not  agree  with  these  comments  and  for 
reasons  discussed  in  the  preamble  to  the 
proposed  rule  (53  FR  11766)  is  finalizing 
the  interpretation  as  proposed.  To 
accept  the  interpretation  urged  by 
commenters  would  render  section 
3004(g)(6)  meaningless;  facihties  are 
required  to  meet  the  requirements  of 
section  3004(o)  already  by  virtue  of  that 
provision.  A  further  command  to  do  so 
is  unnecessary.  As  noted  at  proposal, 
the  legislative  history  to  this  provision 
also  strongly  favors  the  Agency's 
reading.  Moreover,  these  commenters 
ignore  the  remainder  of  section 
3004(g)(e),  which  not  only  refers  to  "such 
facility"  (referring  back  to  landfills  and 
impoundments),  but  also  applies 
requirements  that  apply  to  new 
facilities,  i.e.,  double  liners  and  leachate 
collection  systems. 

EPA's  interpretation  is  also  consistent 
with  the  special  concern  that  Congress 
has  for  surface  impoundments  and 
landfills  as  reflected  in  section 
1002(b)(7)  of  RCRA: 

Certain  classes  of  land  disposal  facilities 
are  not  capable  of  assuring  long  term 
containment  of  hazardous  waste.  *  '  *  and 
land  disposal,  particularly  landfill  and 
surface  impoundment  should  be  the  least 
favored  method  for  managing  hazardous 
wastes; 

Further,  the  Agency  believes  that  the 
alternative  of  accepting  the  use  of  the 
word  facility  as  applying  to  all  units 
within  the  property  traundary  would  not 
lead  to  the  interpretation  that  the 
commenters  wished,  but  rather  to  an 
even  more  restrictive  result,  requiring 
that  the  wastes  only  be  disposed  at 
facilities  where  every  landfill  and 
surface  impoundment  unit  at  the  facility 
met  the  MTRs.  This  results  from  the 
reference  in  the  statute  to  "*  *  *  the 
requirements  of  subsection  (o)  which  are 
applicable  to  new  facilities  (relating  to 
minimum  technological  requirements)". 
At  a  new  faciUty  (using  the  property 
boundary  definition  of  facility),  all  such 
units  would  be  required  to  meet  the 
MTRs.  Although  the  literal  language  of 
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3004(g)(6)  allows  this  reading,  EPA 
believes  the  better  interpretation  is  the 
one  it  is  adopting. 

c.  Practical.  EPA  received  numerous 
comments  on  the  April  8, 1988  proposal 
regarding  the  "soft  hammer"  provision. 
Although  the  Agency  did  not  specifically 
request  comment  on  the  term 
"practical",  many  commenters  believed 
this  term  was  crucial  to  the 
interpretation  of  the  statute  and 
expressed  their  views  that  Congress 
intended  "practical"  to  refer  to  the  use 
of  economic  considerations  in 
determining  whether  a  treatment 
technology  is  a  "practical"  alternative  to 
land  disposal. 

In  general,  the  Agency  does  not 
consider  costs  when  making  waste 
management  determinations  under 
RCRA  (since  EPA  is  not  authorized  to 
do  so),  but  rather  limits  such 
considerations  to  technical  feasibility. 
However,  EPA  agrees  with  the 
commenters'  assertions  that  economic 
considerations  were  not  specifically 
excluded  by  Congress  under  RCRA 
section  3004(g)(6)  and  that  by  using  the 
term  "practical".  Congress  also  allowed 
for  cost  considerations  in  evaluating 
whether  available  treatment  is  a 
practical  alternative  to  land  disposal  for 
the  purpose  of  the  "soft  hammer"  under 
3004(g)(6). 

Many  commenters  expressed  their 
concerns  that  this  interpretation  may 
create  inconsistencies  and  confusion 
regarding  a  generator's  determinations 
whether  or  not  treatment  is  "practical". 
For  example,  a  generator  may  consider 
any  increase  in  cost  to  be  impractical 
and  certify  an  untreated  "soft  hammer" 
waste  for  disposal  when,  in  fact,  cost 
effective  treatment  is  available.  Because 
this  certification  would  be  self- 
implementing  and  would  be  considered 
valid  until  EPA  took  action  to  invalidate 
it,  the  Agency  believes  a  discussion  of 
how  it  will  evaluate  demonstrations 
with  regard  to  the  term  "practical"  is 
necessary. 

Without  time  for  further  comment. 
EPA  cannot  promulgate  a  strictly 
quantified  interpretation  of  the  term 
"practical".  Indeed,  as  with  the 
interpretation  of  "treatment",  such  a 
task  is  undoubtedly  self-defeating. 
However,  the  Agency  can  indicate  how 
it  will  evaluate  demonstrations  and 
certifications  regarding  whether  a 
treatment  technology  is  practically 
available. 

First,  EPA  will  evaluate 
demonstrations  with  a  consideration  of 
previous  practices.  If  a  generator's  "soft 
hammer"  wastes  were  treated  in  the 
past,  the  Agency  would  consider  at  least 
this  type  of  treatment  to  be  "practical" 
for  that  generator.  (This  assumes  that 


the  previous  practice  is  currently 
allowable;  for  example,  a  previous 
practice  of  treatment  in  a  surface 
impoundment  that  does  not  qualify  for 
the  treatment  in  surface  impoundment 
exemption  under  §  268.4,  is  not 
allowable.)  However,  the  generator  must 
treat  his  waste  by  the  best  treatment 
(i.e..  the  treatment  yielding  the  greatest 
environmental  benefit)  that  is 
practically  available.  The  Agency  does 
not  intend  the  "soft  hammer"  provisions 
to  act  as  an  excuse  to  discontinue 
current  treatment  practices  (except 
where  such  practices  are  no  longer 
allowable),  nor  does  it  intend  to  limit  the 
scope  of  "treatment"  to  only  previously 
conducted  treatment. 

Second,  EPA  is  presenting  a  cost  ratio 
that  measures  the  costs  of  treatment 
relative  to  the  baseline  cost  of  shipment 
and  disposal  in  a  landfill  or  surface 
impoundment  unit  meeting  the  minimum 
technological  requirements  (MTRs)  of 
3004(o).  The  cost  of  shipment  and 
disposal  in  an  MTR  unit  is  the  baseline 
cost  because  this  cost  is  incurred  by 
both  treated  and  untreated  "soft 
hammer"  wastes  (assuming  the  wastes 
are  disposed  in  a  landfill  or  surface 
impoundment;  as  stated  before,  wastes 
disposed  by  other  methods  of  land 
disposal  are  not  subject  to  the 
demonstrations  and  certifications  of 
§  268.8). 

In  general,  given  the  ratio  of: 

costs  of  treatment,  shipment  and  disposal 
costs  of  shipment  and  disposal 

EPA  will  ordinarily  consider  a  ratio  of 
2.0  or  greater  not  to  be  "practical". 
Similarly,  a  ratio  of  1.5  or  less  will 
usually  be  considered  "practical". 
Within  the  range  of  1.5  to  2.0,  EPA  will 
generally  consider  treatment  to  be 
"practical"  unless  the  certifier  can 
demonstrate  why  this  cost  should  be 
considered  not  "practical"  (subject  to 
judgement  of  individual  circumstances). 
The  Agency  emphasizes  that  this  cost 
ratio  and  consideration  of  "practical"  is 
only  a  basic  reference  tool,  and  not  a 
hard  and  fast  rule.  The  generator  may 
demonstrate  that  a  cost  ratio  of  less 
than  1.5  is  not  "practical";  and  likewise, 
EPA  may  consider  a  cost  ratio  of  greater 
than  2.0  to  be  "practical",  especially 
where  previous  practices  so  indicate. 

One  anomalous  situation  could  result 
if  EPA  relied  solely  upon  this  cost  ratio. 
For  example.  Generator  A  has  an  on-site 
MTR  unit,  while  Generator  B  (across  the 
street  from  Generator  A)  must  ship  his 
"soft  hammer"  waste  out  of  state  to  a 
commercial  disposal  facility.  The  costs 
of  shipment  and  disposal  for  Generator 


A  would  be  negligible,  and  thus,  almost 
any  cost  of  treatment  would  be 
considered  to  be  not  practical,  given  the 
ratio  above.  Conversely,  Generator  B's 
baseline  costs  would  be  much  greater, 
and  therefore  could  be  required  to 
consider  many  more  treatment 
technologies  as  practical.  In  such  cases, 
EPA  will  evaluate  Generator  A's 
certification  and  demonstration  of 
practically  available  treatment 
technologies  by  methods  other  than  the 
above  cost  ratio.  EPA  will  use  other 
considerations,  such  as  knowledge  of 
available  technologies  and  relative 
financial  status  or  size  of  the  facility  and 
evaluate  such  demonstrations  and 
certifications  on  a  case-by-case  basis. 
In  addition,  the  Agency  emphasizes 
that  where  treatment  is  demonstrated  to 
be  a  practical  alternative  to  land 
disposal  of  untreated  wastes,  such 
treatment  must  be  used.  For  example,  a 
generator  whose  on-site  treatment 
process  is  not  yet  on-line  may  not 
disregard  "practical"  off-site  treatment 
and  continue  to  dispose  of  untreated 
"soft  hammer"  wastes  until  his 
treatment  process  is  on-line.  Such  a 
generator  must  employ  the  off-site 
treatment.  (Note. — As  discussed  later  in 
section  III.C.8.  of  this  preamble,  the 
storage  prohibition  of  §  268.50  applies  to 
"soft  hammer"  wastes  not  subject  to  a 
valid  §  268.8  certification.  Therefore, 
"soft  hammer"  wastes  may  only  be 
stored  "*  *  *  for  the  purpose  of  the 
accumulation  of  such  quantities  of 
hazardous  waste  as  are  necessary  to 
facilitate  proper  recovery,  treatment  or 
disposal".) 

Furthermore,  as  stated  earlier,  the 
best  practical  treatment  must  be 
employed  (given  the  list  of  appropriate 
technologies  and  the  generic  hierarchy 
of  preferred  treatment-types  and 
determination  of  "practical").  This  is  not 
to  be  confused  with  the  most  practical 
(or  cost-effective)  treatment.  Once  all 
"practical"  treatments  have  been 
identified,  then  the  best  treatment  must 
be  used. 

EPA's  interpretation  of  the  term 
"practical"  also  responds  to  comments 
received  requesting  clarification  of 
whether  a  generator  must  investigate 
treatment  on  a  national  or  regional 
basis,  or  within  an  established  area  of, 
for  example,  200  miles  from  the  site. 
Given  the  Agency's  interpretation  of 
what  constitutes  "practical",  this 
question  becomes  moot.  The  generator 
must  investigate  all  practically  available 
treatment,  regardless  of  State  or 
Regional  boundaries,  or  any  specific 
distance  from  the  site. 

As  an  alternative  to  the  cost  ratio,  the 
Agency  considered  using  a  financial 
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ratio.  Under  this  alternative,  EPA  would 
compare  the  incremental  cost  of  treating 
a  particular  shipment  of  waste  to  a 
measure  of  the  generator's  financial 
strength,  and  determine  that  treatment  is 
not  practical  where  the  ratio  exceeded  a 
specified  percentage  which  the  Agency 
believed  would  impose  a  significant 
hardship  on  the  generator.  For  example, 
EPA  would  compare  the  incremental 
cost  of  treatment  to  the  generator's  net 
pre-tax  profit  for  the  waste  generation 
period,  and  would  consider  a  particular 
treatment  to  be  not  practical  if  .the 
incremental  cost  exceeded  X  percent  of 
net  pre-tax  profit. 

The  principal  apparent  advantage  to 
using  a  financial  ratio  instead  of  a  cost 
ratio  is  that  it  would  tie  the 
determination  of  whether  a  treatment  is 
practical  to  the  individual  generator's 
ability  to  pay  for  the  treatment.  Thus  the 
Agency  could  systematically  avoid 
requiring  a  generator  to  incur  undue 
financial  hardship  in  seeking  treatment. 
However,  on  further  analysis.  EPA 
rejected  the  use  of  a  financial  ratio  for 
several  reasons. 

First,  the  use  of  any  relatively  simple 
financial  ratio  would  tend  to  discourage 
waste  minimization.  Generators  who 
produced  relatively  more  waste  per  unit 
of  product  than  similar  generators  in 
their  industry  would  be  more  likely  to 
exceed  the  ratio  (all  things  being  equal) 
and,  therefore  avoid  the  incremental 
treatment  cost.  Thus,  this  approach 
could  result  in  rewarding  inefficient 
generators  for  producing  excessive 
amounts  of  waste;  clearly  contrary  to 
the  intent  of  Congress  regarding  waste 
minimization. 

Second,  the  use  of  a  financial  ratio 
would  pose  serious  implementation 
difficulties.  For  example,  evaluating 
demonstrations  for  generators  who 
produce  wastes  fiwn  diverse  processes 
would  require  substantial  effort  on  the 
part  of  the  generator.  EPA.  and  the 
States,  to  generate,  coordinate,  and 
substantiate  the  necessary  data. 

Third,  a  financial  ratio  would  be 
difficult  to  enforce.  In  addition  to  the 
difficulties  likely  to  be  encountered 
using  either  the  cost  ratio  or  the 
financial  ratio,  such  as  verifying 
treatment  cost  data  and  generator 
diligence  in  pursuing  treatment  options, 
use  of  the  financial  ratio  has  the  added 
difficulty  of  verifying  the  financial  data 
submitted  by  the  generator. 

Finally,  given  the  other  considerations 
to  be  used  in  evaluuiing  whether 
treatment  is  practical  in  addition  to  the 
cost  ratio,  the  Agency  believes  the  cost 
ratio  is  the  more  efficient  method  to 
evaluate  practical  treatment,  in  terms  of 
time  and  resources.  As  illustrated  in  the 
example  above,  the  cost  ratio  is  not 


suited  for  every  situation,  and  the 
Agency  strongly  emphasizes  that  the 
cost  ratio  is  not  to  be  the  sole 
consideration  in  evaluating  whether  a 
particular  treatment  is  "practical". 
The  Agency  realizes  that  not  all 
generators  of  "soft  hammer"  wastes 
have  the  sophistication  in  waste 
management  to  know  the  relative  costs 
of  treatment,  shipping  and  disposal  for 
their  wastes.  However,  the  Agency 
believes  the  additional  information 
needed  to  demonstrate  the  availabihty 
of  practical  treatment  can  be  easily 
ascertained.  Also,  once  the  generator 
has  investigated  available  technologies, 
EPA  does  not  believe  that  waste 
management  conditions  (i.e.,  the 
appropriate  technologies  which  are 
practical  and  available)  initially 
certified  to  will  change  so  drastically 
during  the  "soft  hammer"  period  that  a 
complete  reevaluation  of  "practical" 
treatments  will  be  required. 

3.  Certification  Requirements 

The  Agency  received  many  comments 
regarding  the  demonstration  and 
certification  required  under  S  268.8  to 
properly  dispose  of  "soft  hammer" 
wastes  in  a  landfill  or  surface 
impoundment  unit  meeting  the  minimum 
technological  requirements  of  RCRA 
section  3004{o).  EPA  is  finalizing  the 
certification  requirements  essentially  as 
proposed  in  the  April  8  proposal,  with 
some  changes  made  in  view  of  the 
Agency's  final  interpretation  of  the 
terms  "treatment",  "facility",  and 
"practical". 

a.  Certification  for  Treated  "Soft 
Hammer"  Wastes.  Many  commenters 
stated  that  residuals  from  treatment  of 
"soft  hammer"  wastes  should  not 
require  certification  or  subsequent 
management  in  KfTR  units.  The  Agency, 
however,  disagrees  with  the 
commenters'  reading  of  the  statute  and 
is  today  promulgating  the  proposed 
approach.  As  discussed  in  the  April  8 
proposal  (53  FR 11767),  the  Agency 
believes  the  intent  of  Congress  is  to 
require  certifications  and  management 
in  MTR  units  for  residuals  fi^m 
treatment  of  "soft  hammer"  wastes.  The 
Agency  has  not  set  treatment  standards 
for  these  wastes,  and  EPA  does  not 
believe  that  Congress  intended  for 
treated  "soft  hammer"  wastes 
(especially  where  such  treatment  may 
be  considered  minimal  relative  to 
BDAT-type  treatment)  to  be  shielded 
from  the  requirements  of  3004(g)(6)  and 
treated  the  same  as  wastes  meeting  the 
stringent  requirements  for  treatment 
under  RCRA  section  30D4(m).  It  should 
also  be  noted  that  Congress  equated 
treatment  residuals  and  the  underlying 
waste  in  section  3004(m)(2),  so  that 


prohibitions  applicable  to  the  waste 
being  treated  apply  to  the  treatment 
residuals  as  well  (unless,  of  course,  the 
residuals  satisfy  the  applicable 
treatment  standard — not  the  case  for 
"soft  hammer"  wastes).  Therefore,  the 
requirements  of  S  268.8  also  apply  to 
treatment  residues  of  "soft  hammer" 
wastes.  (As  discussed  more  fully  below, 
however,  EPA  does  believe  it 
appropriate  to  reprioritize  the  schedule 
for  prohibiting  certain  wastewater 
residues  from  treatment  of  "soft 
hammer"  wastes.  To  this  extent.  EPA 
has,  it  believes,  accommodated  some  of 
the  principle  concerns  raised  by 
commenters.) 

Commenters  raised  one  further  issue 
concerning  the  relationship  of  the  "soft 
hammer"  provision's  apphcabiUty  to 
treatment  residues,  plus  the  restrictions 
on  placing  "soft  hammer"  wastes  only  in 
impoundments  and  landfills  that  meet 
minimum  technology  requirements.  A 
number  of  companies  use  BDAT-type 
treatment  to  treat  "soft  hammer" 
wastes,  and  then  further  treat  the 
resulting  treatment  residues  in 
impoundments  that  do  not  satisfy 
minimum  technology  requirements.  For 
example,  a  number  of  companies 
incinerate  off-specification  commercial 
chemical  products  which  are  in  the  first 
third  of  the  schedule  of  listed  wastes  but 
for  which  EPA  did  not  propose 
treatment  standards,  and  generate 
scrubber  water  which  is  further  polished 
in  biological  treatment  ponds.  Such 
ponds  meet  the  requirements  of  section 
3005(j)(3)  and  so  need  not  be  retrofitted 
as  of  November  8, 1988  but  for  the 
receipt  of  the  scrubber  water  from 
treating  a  "soft  hanuner"  waste. 

This  result  is  not  in  keeping  with  the 
fundamental  policy  of  the  land  disposal 
restrictions  statutory  provisions: 
effective  pretreatment  of  wastes 
followed  by  unprohibited  disposal  of  the 
treatment  residues.  In  addition,  the 
thrust  of  the  "soft  hammer"  provision 
itself  is  to  make  disposal  of  untreated 
wastes  for  which  there  is  no  treatment 
standard  more  difficult,  but  not 
necessarily  to  impose  the  same 
difficulties  on  residues  from  BDAT  type 
treatment  of  those  wastes. 

Accordingly,  EPA  has  decided  to 
modify  its  proposal  so  that  residues 
from  substantial  treatment  of  certain 
"soft  hammer"  wastes  may  be  further 
treated  in  land  disposal  units  that  do  not 
meet  minimum  technology  requirements. 
EPA  is  accomplishing  this  by  amending 
the  schedule  of  prohibited  wastes  to 
indicate  that  wastewater  (i.e.,  less  than 
1%  total  organic  carbon  (TOC)  and  less 
than  1%  total  suspended  solids  (TSS)) 
residues  from  the  treatment  of  "soft 
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hammer"  wastes  by  the  following  list  of 
technologies,  are  to  be  included  in  the 
third  third  of  scheduled  wastes  for 
which  EPA  is  to  develop  treatment 
standards.  The  wastewater  residues 
from  treatment  affected  by  this  action 
are  Hmited  to  those  wastewater  (less 
than  1%  TOC  and  less  than  1%  TSS) 
residuals  resulting  from  the  well- 
designed  and  well  operated  treatment  of 
"soft  hammer"  wastes  by:  metals 
recovery,  metals  precipitation,  cyanide 
destruction,  carbon  adsorption,  chemical 
oxidation,  steam  stripping, 
biodegradation,  and  incineration  or 
other  direct  thermal  destruction.  There 
is  strong  policy  justiHcation  for  taking 
this  step:  persons  who  are  substantially 
treating  their  wastes  to  levels  that  may 
satisfy  ultimate  treatment  standards  are 
not  precluded  from  further  treatment  of 
these  wastes  in  polishing  or  advanced 
biological  treatment  (i.e.,  sections  3005 
(j)(3)  and  (j)(13)  units)  that  are 
substantially  protective  of  human  health 
and  the  environment  (although  not 
equivalent  to  minimum  technology 
impoundments  from  the  standpoint  of 
preventing  migration  from  the  unit]. 
Furthermore,  EPA  does  not  believe  that 
these  types  of  treatment  residuals  are 
the  types  of  highly  contaminated  wastes 
deserving  of  prioritization  in  the  first 
third  of  the  schedule  (see  RCRA  section 
3004(g)(2)). 

EPA  also  has  decided  to  amend  the 
schedule  so  that  leachate  and 
contaminated  ground  water  that  are 
derived  bom  disposal  of  a  "soft 
hammer"  waste,  or  that  contain  "soft 
hammer"  wastes,  are  also  in  the  third 
third  of  the  schedule  (and  thus  would 
not  be  considered  to  be  prohibited 
wastes  until  May,  1990  or  until  EPA 
establishes  treatment  standards, 
whichever  is  sooner).  As  discussed  in 
section  III.A.4.,  EPA  generally  believes 
that  contaminated  leachate  and  ground 
water  (which  is  basically  ground  water 
with  the  leachate  in  it)  can  be  treated  to 
meet  the  treatment  standard  for  the 
waste  from  which  they  are  derived  or 
♦hat  they  contain.  Notwithstanding  this, 
however,  if  there  is  no  treatment 
standard  for  the  leachate  or 
contaminated  ground  water  to  meet, 
EPA  does  not  believe  it  fair  to  impose 
the  "soft  hammer"  standards  on  these 
wastes.  These  wastes  may  be  highly 
diluted  so  that  treatment  in  section  3005 
(j)(3)  and  (j](13)  impoundments  may  be 
appropriate.  Thus,  for  reasons  of 
fairness  and  appropriateness,  EPA  has 
decided  to  amend  the  schedule  in 
section  268.12  to  include  leachate  and 
contaminated  ground  water  that  are 
either  derived  from  or  that  contain  "soft 
hammer"  wastes. 


The  following  examples  illustrate 
application  of  the  regulations: 

1.  Generator  A  incinerates  waste 
U119,  a  First  Third  waste  for  which  EPA 
has  not  established  a  treatment 
standard.  Scrubber  water  from  the 
incinerator  is  piped  to  an  aggressive 
biological  treatment  impoundment 
which  has  a  section  3005(j)(3)  retrofit 
waiver  which  does  not  satis^  the 
equivalency  standard  in  section 
3004(o)(2). 

The  scrubber  water  from  incinerating 
this  "soft  hammer"  waste  is  not  a 
prohibited  waste  because  it  is  in  the 
third  third  of  scheduled  wastes. 
Consequently,  placement  in  the  surface 
impoundment  does  not  violate  the  land 
disposal  prohibitions. 

2.  Generator  B  treats  a  "soft  hammer" 
waste  in  a  wastewater  treatment  system 
which  consists  of  chemical  precipitation, 
biological  treatment  (all  conducted  in 
tanks),  and  polishing  in  an  impoundment 
which  has  obtained  a  section  (j)(3) 
waiver  but  cannot  demonstrate  section 
3004(o)(2)  equivalence. 

The  wastewater  residue  is  not 
prohibited  for  the  same  reason  as  in 
example  1. 

3.  Generator  C  generates  a  leachate 
which  is  derived  from  disposal  of 
certain  "soft  hammer"  wastes  and 
certain  First  Third  wastes  for  which 
EPA  has  established  treatment 
standards.  The  leachate  is  piped  to  an 
impoundment  which  has  obtained  a 
section  3005(j)(13)  variance  but  has  not 
satisHed  section  3004(o)(2)  equivalence. 

The  leachate  could  not  be  placed  in 
the  impoundment  unless  it  meets  the 
treatment  standards  for  the  listed 
wastes  from  which  it  is  derived  (or  the 
most  stringent  standard  in  the  event  of 
'  overlapping  treatment  standards  for  the 
same  constituent).  However,  if  the 
leachate  is  treated  to  meet  treatment 
standards  before  placement  in  the 
impoundment,  then  the  placement  is 
legal  because  the  treated  leachate 
would  no  longer  be  prohibited  (since  it 
would  then  derive  from  disposal  of  "soft 
hammer"  wastes — a  Third  Third 
waste — and  would  meet  all  applicable 
treatment  standards  for  the  prohibited 
wastes  from  which  it  is  derived). 

4.  Generator  D  generates  a  "soft 
hammer"  wastewater  which  is  pumped 
directly  into  an  on-site  impoundment 
prior  to  discharge  under  an  NPDES 
permit.  The  impoundment  is  subject  to  a 
retrofit  waiver  under  section  3005(j)(13), 
but  cannot  demonstrate  section 
3004(o)(2)  equivalence. 

The  "soft  hammer"  wastewater  is 
prohibited  from  land  disposal  in  the 
(j)(13)  impoundment.  In  this  example, 
there  has  been  no  treatment,  and  thus 


this  wastewater  is  not  a  wastewater 
residue  from  treatment.  Therefore,  this 
wastewater  is  subject  to  the  prohibitions 
in  S  268.33(f)  and  precluded  from 
disposal  in  a  non-MTR  impoundment. 

Three  final  notes  on  this  matter.  EPA 
is  reprioritizing  only  these  selected 
wastewaters,  rather  than  solids  destined 
for  landfill  disposal,  for  a  number  of 
reasons.  First,  wastewaters  can  be 
treated  further  in  surface  impoundments 
but  not  in  landfills.  Thus,  wastewaters 
could  be  treated  further  in  non-minimum 
technology  units;  solids  could  not  be. 
EPA  thus  does  not  wish  to  foreclose  the 
possibility  of  further  treatment  of  "soft 
hammer"  wastewater  residuals, 
leachate  and  contaminated  ground 
water.  There  is  no  corresponding 
opportunity  for  treatment  for  solid 
residues.  Second,  most  landfill  units  do 
meet  the  minimum  technology  standards 
at  this  time — and  virtually  all 
commercial  landfill  units  receiving 
hazardous  wastes  do.  Thus,  the 
likelihood  of  residues  from  substantial 
treatment  of  "soft  hammer"  wastes 
going  to  non-minimum  technology 
landfills  is  not  great.  In  confirmation, 
EPA  made  inquiries  and  was  not 
informed  of  any  actual  instances  of  such 
residues  from  treatment  of  "soft 
hammer"  wastes  going  to  non-minimum 
technology  landfill  units.  Accordingly, 
EPA  is  only  reprioritizing  the  schedule 
for  the  wastewaters  discussed  above. 
Third,  this  action  does  not  affect  the 
regulatory  status  of  spent  solvents, 
dioxins,  or  California  list  wastes 
contained  in  wastewater  residues  from 
treatment,  leachate,  or  contaminated 
ground  water.  These  wastes  are  not 
subject  to  the  schedule  pursuant  to 
RCRA  section  3004(g). 

Finally,  EPA  is  amending  the  schedule 
of  prohibited  wastes  without  notice  and 
comment.  EPA  believes  that  the 
schedule  is  absolutely  committed  to  its 
discretion,  given  that  the  schedule  is  not 
subject  to  judicial  review  (see  RCRA 
section  3004(g)(3)).  The  schedule  also 
arguably  constitutes  a  rule  of  Agency 
procedure.  In  either  case,  opportunity 
for  prior  comment  is  not  required  when 
EPA  promulgates  or  amends  the 
schedule. 

b.  Certification  by  Owners  or 
Operators  as  Well  as  Generators. 
Comments  received  from  many  owners 
or  operators  of  treatment  and  disposal 
facilities  expressed  strong  opposition  to 
EPA's  proposed  approach  to  expand  the 
statutory  certification  requirement 
applicable  to  generators  to  include 
certification  by  owners  or  operators. 

Given  the  Agency's  interpretation  of 
"practical",  EPA  agrees  with  the 
commenters.  The  statute  requires  the 
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generator  to  make  the  determination 
whether  alternative  treatment  is 
practically  available.  It  is  doubtful 
whether  the  owner  or  operator  is  able  to 
determine  whether  a  technology  is 
"practical"  for  a  generator.  Also, 
because  the  Agency  is  requiring  the 
generator  to  use  the  best  practically 
available  treatment  (i.e.,  the  treatment 
which  yields  the  greatest  environmental 
benefit),  the  generator  must  make  the 
demonstration,  whether  treatment  is 
practically  available  or  not.  Therefore, 
only  the  generator  is  required  (and 
allowed)  to  make  the  demonstration  and 
certification  pertaining  to  the  practical 
availability  of  treatment  for  his  waste. 

However,  the  owner  or  operator  must 
certify  that  the  generator's  waste  has 
been  properly  treated  by  the  technology 
determined  by  the  generator  to  be  the 
best  practically  available  treatment. 
This  is  consistent  with  the  existing 
certification  requirements  under 
§  268.7(b)  and  will  allow  the  Agency  to 
track  the  waste  from  cradle-to-grave. 

EPA  emphasizes  that  it  is  not 
requiring  an  owner  or  operator  to 
demonstrate  that  his  treatment  is  the 
best  practical  treatment  available. 
Rather,  the  generator  must  make  this 
demonstration.  However,  the  owner  or 
operator  must  certify  that  he  has 
properly  treated  the  waste  prior  to 
disposal. 

c.  Certification.  Having  somewhat 
better  defined  the  terms  "treatment"  and 
"practical".  EPA  is  promulgating  a  less 
ambiguous  approach  to  the  'soft 
hammer"  than  was  proposed.  However, 
the  basic  approach  is  essentially  the 
same. 

Prior  to  disposal  in  a  landfill  or 
surface  impoundment  unit  meeting  the 
minimum  technological  requirements  of 
3004(o),  a  generator  must  demonstrate 
his  good  faith  effort  to  treat  his  waste  by 
the  best  practically  available  treatment 
technology(ies).  The  generator  must 
determine  which  treatment  technologies 
are  practical  and  available,  and  choose 
the  best  treatment.  (Where  no  treatment 
is  practical  or  available,  the  generator 
may  so  demonstrate  and  certify.)  To 
make  this  demonstration,  the  generator 
must  provide  a  list  of  facilities  and 
facility  officials  contacted,  complete 
with  addresses,  telephone  numbers  and 
contact  dates.  The  generator  must 
document  or  otherwise  explain  his 
determination  that  the  treatments  are 
not  practically  available,  or  where 
treatments  are  available,  must  justify 
that  he  has  chosen  the  best  treatment 
that  is  practically  available. 

This  demonstration  and  certification 
must  be  submitted  to  the  Regional 
Administrator.  The  generator  must  also 
send  the  demonstration  and  certification 


(and  notification)  to  the  receiving 
facility  with  the  initial  waste  shipment. 
Provided  that  the  conditions  affecting 
the  certification  do  not  change  (i.e.,  the 
same  demonstration  remains 
applicable),  only  the  certification  and 
notification  need  be  sent  with  each 
subsequent  waste  shipment.  (Copies  of 
the  certifications  and  demonstrations  for 
each  subsequent  waste  shipment  need 
not  be  sent  to  the  Regional 
Administrator,  provided  the  conditions 
of  the  original  certification  do  not 
change.)  The  notification,  demonstration 
and  certification  must  also  be  kept  on- 
site  in  the  generator's  records.  Also, 
should  the  Regional  Administrator 
invalidate  his  certification,  the  generator 
must  immediately  notify  all  facilities 
that  have  received  his  waste  that  the 
certification  (and  demonstration)  is  no 
longer  valid,  and  must  keep  records  of 
this  communication. 

In  general,  one  treatment  process  will 
satisfy  the  requirement  with  the 
exceptions  of  typically-used  treatment 
trains  or  a  combination  of  technologies, 
each  of  which  deals  with  an  organic  and 
inorganic  component  of  the  waste.  The 
Agency  again  notes  that  it  generally 
believes  that  liquid  injection 
incineration  (including  burning  in 
industrial  furnaces)  is  available  for 
organic  constituents  and  stabilization 
technologies  are  available  for  inorganic 
constituents. 

Where  treatment  is  available,  the 
generator  must  send  the  notification, 
demonstration  and  certification  to  the 
treatment  facility.  After  proper 
treatment,  the  owner  or  operator  must 
then  certify  that  the  waste  has  been 
treated  by  the  best  practically  available 
treatment  (as  documented  in  the 
generator's  demonstration)  and  send 
this  certification  (and  notification)  and 
the  generator's  demonstration  with  the 
initial  waste  shipment  to  the  disposal 
facility  (a  demonstration  is  not  required 
for  subsequent  shipments  unless 
conditions  change).  The  treatment 
facility  must  keep  records  of 
demonstrations  and  certifications  (and 
notifications)  received  and  forwarded  to 
disposal  (or  other  receiving)  facilities. 
The  owner  or  operator  of  a  treatment 
facility  is  responsible  for  treating  the 
waste  as  the  generator  indicates  in  the 
certification  (or  demonstration)  sent  for 
that  particular  waste  shipment,  and  for 
recordkeeping. 

The  disposal  facility  may  dispose  of 
"soft  hammer"  wastes  (whether  treated 
or  not)  only  in  MTR  units  (including 
those,  like  most  section  3005  {j)(2)  and 
(j)(4)  impoundments,  which  satisfy  the 
section  3004(o)(2)  equivalency  standard) 
(assuming  disposal  is  in  a  landfill  or 
surface  impoundment).  The  owner  or 
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operator  of  a  disposal  facihty  is 
responsible  for  ensuring  that  only  "soft 
hammer"  wastes  (or  residuals)  subject 
to  a  certification  pursuant  to  5  268  8 
(and  demonstration,  for  the  initial  waste 
shipment)  are  disposed  in  a  landfill  or 
surface  impoundment  unit,  and  that  such 
unit  meets  the  minimum  technological 
requirements. 

An  owner  or  operator  of  a  storage 
facility  must  keep  copies  of 
notifications,  demonstrations  and 
certifications  of  "soft  hammer"  wastes 
received  and  forwarded. 

To  implement  this  approach,  the 
Agency  is  departing  somewhat  from  the 
proposed  §  268.8.  Specifically.  EPA  is 
promulgating  an  additional  certification 
for  the  generator  for  cases  where 
practical  treatment  is  available.  This 
certification  requires  the  generator  to 
certify  that,  as  indicated  in  his 
demonstration,  he  is  sending  his  waste 
to  be  treated  by  the  best  practically 
available  treatment  for  his  waste.  Also, 
EPA  is  adding  a  certification  (similar  to 
the  268.7(b)  certification)  for  the  owner 
or  operator  to  certify  that  he  has 
properly  treated  the  generator's  waste, 
as  indicated  in  the  demonstration. 

4.  Treatment  of  "Soft  Hammer"  Wastes 
in  Surface  Impoundments 

As  discussed  in  the  April  8  proposal 
(53  FR  11768),  "soft  hammer"  wastes 
treated  in  a  surface  impoundment 
subject  to  the  exemption  for  treatment  in 
I  268.4  would  be  required  to  be  removed 
at  least  annually.  The  Agency  proposed 
to  allow  that  certification  for  disposal 
may  be  made  without  removal  of  the 
residuals  provided  that  no  further 
treatment  is  practically  available.  The 
demonstration  and  certification  may  be 
made  at  the  time  of  placement  in  the 
impoundment  for  treatment. 

Commenters  generally  supported  this 
approach,  citing  the  identical  minimum 
technological  requirements  for  units 
which  can  treat  restricted  wastes  and 
units  which  can  dispose  of  "soft 
hammer"  wastes  (and  residuals)  and  the 
potential  risk  of  damaging  the 
impoundment  liners  during  removal. 
Therefore,  EPA  is  promulgating  its 
proposed  approach. 

5.  Retrofitting  Variances 

As  proposed,  today's  final  rule 
interprets  the  variance  provisions  of 
3005(j)(ll)  to  allow  "soft  hammer" 
wastes  to  be  treated  in  surface 
impoundments  that  meet  the  minimum 
technological  requirements  of  30O4(o)  or 
have  received  variances  under  either 
3005(j)(2)  (one  quarter  mile  from  an 
underground  source  of  drinking  water 
and  compliance  with  applicable  ground 
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water  monitoring  requirements)  or  (j)(4) 
(located  and  designed  to  prevent 
migration  of  hazardous  constituents  to 
ground  water  or  surface  water).  This 
result  is  logical  since  wastes  not  meeting 
treatment  standards  can  also  be  treated 
in  such  impoundments  (see  section 
30O5(j)(ll)).  If  there  is  no  further 
treatment  practically  available,  the 
residuals  would  not  have  to  be  removed 
annually,  again  paralleling  the 
requirements  for  wastes  for  which 
treatment  standards  have  been  set  and 
which  are  being  treated  in  surface 
impoundments. 

Although  many  commenters  stated 
that  the  retrofit  waivers  granted  under 
3005  (j)(3)  or  (j)(13)  should  also  be 
automatically  recognized  under  the  land 
disposal  restrictions,  the  Agency 
disagrees.  EPA  believes  that  Congress 
would  have  included  these  waivers  had 
it  intended  to  do  so.  Such  waivers 
simply  do  not  automatically  satisfy  the 
equivalency  standard  in  section 
3004(o)(2),  although  they  may  on  a  unit- 
specific  basis.  Moreover,  the  absence  of 
such  exemptions  in  section  30O5(j)(ll)  is 
highly  suggestive.  Even  if  EPA  somehow 
construed  the  "soft  hammer"  provision 
to  allow  placement  in  non-equivalent 
section  (j)(3)  and  (j)(13)  impoundments, 
placement  would  still  be  prohibited 
under  section  3005(j)(ll).  Therefore, 
"soft  hammer"  wastes  cannot  be  treated 
in  surface  impoundments  operating 
under  retrofit  waivers  granted  under  the 
authority  of  3005(j)  (3)  or  (13),  unless  an 
equivalence  demonstration  has  been 
made  under  3004(o)(2).  If  this 
demonstration  has  been  made,  the 
surface  impoundment  has  satisfied  the 
requirements  that  would  be  applicable 
to  new  impoundments,  and  is  not 
prohibited  from  receiving  "soft  hammer" 
wastes.  (For  a  further  discussion  of 
the.se  issues,  see  the  April  8  proposal  at 
53  FR  11768.) 

6.  Storage  Prohibition 

As  discussed  in  the  April  8  proposal 
(53  FR  11770-11771),  the  Agency 
believes  the  storage  prohibition  in 
§  288  ."iO  is  applicable  to  all  First  Third 
wastt;s,  including  "soft  hammer"  wastes. 
The  storage  prohibition  in  RCRA  section 
30G4(j)  applies  to  wastes  which  are 
prohibited  from  "one  or  more  methods 
of  land  disposal",  and  in  RCRA  section 
3004(g)(6),  "soft  hammer"  wastes  are 
prohibited  from  disposal  in  a  landfill  or 
surface  impoundment  unit  (unless 
subject  to  a  valid  certification). 

EPA's  proposed  approach  was  that 
the  storage  prohibition  would  no  longer 
apply  to  "soft  hammer"  wastes  which 
are  subject  to  a  valid  certification  under 
§  268.8.  No  comments  strongly  opposing 
this  approach  were  received,  and 


therefore,  the  Agency  is  promulgating 
the  approach  as  proposed.  "Soft 
hammer"  wastes  thus  are  prohibited 
from  storage  under  §  268.50.  unless  such 
wastes  are  subject  to  a  valid 
certification  under  |  268.8  (see  section 
III.C.3.  for  the  significance  of  valid 
certification). 

D.  Disposal  of  Restricted  "Wastes 
Subject  to  an  Extension  of  the  Effective 
Date 

In  the  April  8, 1988  proposal,  EPA 
solicited  comment  on  its  intent  to 
change  the  interpretation  of  RCRA 
section  3004(h)(4)  that  was  originally 
promulgated  in  the  November  7, 1986 
final  rule  (51  FR  40572).  The  Agency's 
original  interpretation  provided  that 
restricted  wastes  subject  to  an 
extension  of  the  effective  date  which  are 
disposed  in  a  landfill  or  surface 
impoundment  must  be  disposed  in  a 
"facility"  in  compliance  with  the 
minimum  technological  requirements  of 
secfion  30G4(o).  EPA  originally 
interpreted  "facility"  to  refer  to  the  area 
within  the  property  boundary, 
encompassing  all  waste  management 
units  (both  new  and  existing).  Because 
the  minimum  technological  requirements 
of  section  3004(o)  (double  liner,  leachate 
collection  system,  and  groundwater 
monitoring)  only  apply  to  new, 
replacement,  or  lateral  expansion 
landfill  or  surface  impoundment  units 
(and  not  to  existing  units),  a  waste 
subject  to  an  extension  of  the  effective 
date  could  be  disposed  at  a  "facility" 
provided  all  new,  replacement,  and 
lateral  expansion  landfill  and  surface 
impoundment  units  met  the  3004(o) 
requirements.  However,  this 
interpretation  had  little  actual  impact  on 
whether  the  restricted  waste  would  be 
disposed  in  an  individual  "unit"  that 
satisfied  the  3004(o)  requirements. 
EPA  has  reevaluated  its  original 
interpretation  and  now  believes  that 
Congress  intended  the  term  "facility"  to 
refer  to  "unit",  which  is  consistent  with 
the  Agency's  current  interpretation  of 
the  term  "facility"  in  RCRA  section 
3004(g)(6),  referring  to  the  disposal  of 
First  Third  wastes  for  which  no 
treatment  standards  have  been 
established.  Legislative  history  to 
section  3004(h)(4),  in  fact,  states  that 
Congress  meant  to  prohibit  disposal  of 
restricted  wastes  subject  to  a  capacity 
variance  in  all  surface  impoundments  or 
landfills  except  those  meeting  minimum 
technological  requirements  applicable  to 
new  facilities.  (See  H.R.  Conf.  Rep.  No. 
1133,  98th  Cong.,  2d.  Sess.,  87).  (This 
passage  in  the  Conference  Report 
actually  refers  to  disposal  of  wastes 
subject  to  a  case-by-case  capacity 
variance  under  section  3004(h)(3),  but 


EPA  sees  no  basis  for  not  applying  it  to 
section  3004(h)(4)  as  well.) 

Although  many  commenters  opposed 
this  reinterpretation,  the  Agency 
believes  the  intent  of  Congress  is  clear. 
These  commenters  argued  that  the 
language  of  (h)(4)  unambiguously 
applies  to  entire  facilities  and  therefore 
that  the  Agency's  existing  interpretation 
is  compelled.  EPA  disagrees.  If  anything, 
the  literal  language  of  the  provisions 
compells  the  Agency's  amended 
interpretation,  because  (h)i4)  refers  to 
"such  facility",  referring  back  to 
landfills  and  surface  impoundments. 
Moreover,  the  reading  the  commenters 
urge  makes  the  entire  section  (h)(4)  info 
surplusage.  Facilities  must  already  be  in 
compliance  with  the  requirements  of 
section  3004(o)  by  virtue  of  section 
3004(o)  itself.  Thus,  a  waste  subject  to  a 
capacity  variance  can  only  go  to  an 
entire  facility  that  is  complying  with 
section  3004(o),  and  a  command  to  do  so 
(which  is  how  the  commenters  would 
read  (h)(4))  adds  nothing  to  the  law 
which  is  not  already  there.  Congress 
clearly  had  something  else  in  mind  in 
promulgating  section  3004(h)(4).  The 
"soft  hammer"  provision  of  3004(g)(6) 
throws  light  on  congressional  intent. 
This  provision,  as  discussed  previously, 
definitely  requires  "soft  hammer" 
wastes  to  be  disposed  in  minimum 
technology  impoundments  and  landfills. 
EPA  believes  that  Congress  intended  the 
same  result  for  the  other  type  of  waste 
for  which  a  prohibition  effective  date 
has  passed  but  is  being  disposed 
without  complying  with  treatment 
standards,  namely  wastes  subject  to  a 
capacity  variance.  Finally,  when  one 
reads  the  unequivocal  legislative  history 
stating  that  wastes  subject  to  a  variance 
should  only  be  disposed  in  minimum 
technology  landfills  and  surface 
impoundments,  it  is  clear  to  the  Agency 
that  not  only  is  it  the  better  reading  of 
(h)(4)  to  apply  to  landfill  and 
impoundment  units,  but  that  this  reading 
probably  is  compelled. 

However,  the  Agency  does  agree  with 
commenters  who  asserted  that  EPA  has 
some  flexibility  in  setting  the  effective 
date  of  this  new  interpretation.  Many 
commenters  claimed  that  an  August  8, 
1988  effective  date  of  the 
reinterpretation  would  disrupt  their 
surface  impoundment  operations,  which 
have  been  scheduled  to  comply  with  the 
November  8. 1988  deadline  (in  section 
30O5(j)(l))  for  retrofitting  surface 
impoundments  (i.e..  the  date  on  which 
surface  impoundments  must  cease  to 
receive,  store,  or  treat  hazardous  wastes 
unless  the  unit  is  in  compliance  with  the 
minimum  technological  requirements  of 
section  3004(o),  or  has  received  a  waiver 
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from  these  requirements  under  RCRA 
section  3005(j)  (2),  (3).  (4).  or  (13)).  While 
the  3-month  period  involved  is  relatively 
short,  the  Agency  does  agree  that  this 
reinterpretation  could  disrupt  surface 
impoundment  operations  by,  in  effect, 
moving  the  retrofitting  deadline  ahead 
without  ample  notice.  Because  it  is  not 
EPA's  intent  to  unduly  disrupt  business 
operations  where  flexibility  exists  to  do 
otherwise,  the  Agency  has  decided  to 
make  the  new  interpretation  of  RCRA 
section  3004(h)(4)  effective  on  November 
8, 1988.  Since  the  interpretation  of 
3004(h)(4)  is  not  a  regulation 
establishing  a  prohibition  from  land 
disposal,  it  need  not  become  effective 
immediately  (see  RCRA  section 
3004(h)(1)).  However,  given  that  the 
Agency  believes  its  earlier 
interpretation  to  be  wrong,  that 
Congress  intended  that  wastes  subject 
to  capacity  variances  to  go  to  minimum 
technology  landfills  and  impoundments, 
and  that  the  period  of  business 
disruption  for  impoundments  ceases  on 
November  8,  EPA  believes  that  good 
cause  exists  to  make  this  interpretation 
effective  in  three  months  rather  than  six 
(see  RCRA  section  3010(b)(3)). 

E.  Relationship  to  California  List 
Prohibitions 

As  discussed  in  the  July  8, 1987 
California  list  final  rule  preamble  (52  PR 
25773).  and  as  reflected  in  §  268.32(h) 
(i.e.,  the  overlap  of  HOCs  and  other 
prohibited  wastes],  where  the  Agency 
makes  a  waste  specific  determination 
involving  a  California  list  waste,  such 
determinations  will  supersede  the 
California  list  treatment  standards  and 
effective  dates.  This  principle  also 
applies  to  the  restrictions  on  the  land 
disposal  of  First  Third  wastes.  While  it 
is  clear  that  Agency-established 
treatment  standards  or  effective  dates 
for  First  Third  wastes  are  more  waste- 
specific  than  California  list 
determinations,  the  applicability  of  the 
California  list  restrictions  to  "soft 
hammer"  wastes  and  wastes  granted  a 
national  capacity  variance  requires 
clarification. 

1.  "Soft  Hammer"  Wastes 

As  stated  in  the  April  8  proposal, 
many  of  the  First  Third  wastes  are  also 
subject  to  the  California  list 
prohibitions.  Once  treatment  standards 
become  effective  for  such  First  Third 
wastes,  the  California  list  prohibitions 
are  superseded.  However,  since  no 
treatment  standards  will  have  been 
promulgated  for  "soft  hammer"  wastes 
(i.e.,  no  waste-specific  determinations 
will  have  been  made  for  these  wastes), 
such  wastes  will  remain  subject  to  the 


California  list  prohibitions  and 
treatment  standards. 

Because  EPA  does  not  believe  that 
Congress  intended  for  the  statutory 
California  list  prohibitions  to  act  as  a 
shield  from  requirements  promulgated 
under  RCRA  section  3004(g)(6),  the  "soft 
hammer"  requirements  will  also  apply. 
This  includes  the  requirement  that  when 
such  wastes  (or  treatment  residues)  are 
disposed  in  a  landfill  or  surface 
impoundment  only  those  landfill  and 
surface  impoundment  units  that  comply 
with  the  minimum  technological 
requirements  of  3004(o)  may  be  used.  In 
other  words,  treatment  to  comply  with 
the  California  list  prohibitions  does  not 
necessarily  satisfy  the  "soft  hammer" 
requirements  of  40  CFR  268.8  and,  in 
fact,  the  California  list  prohibitions 
represent  the  minimum  treatment 
required  for  such  "soft  hammer"  wastes 
prior  to  land  disposal — since  such 
wastes  are  prohibited  from  land 
disposal  at  the  statutory  levels. 

The  Agency  does,  however,  make  a 
distinction  between  wastes  which  are 
subject  to  the  statutory  prohibitions  of 
RCRA  section  3004(d)  (e.g.,  the  metals 
and  free  cyanides)  and  wastes  which 
are  prohibited  under  40  CFR  268.32  and 
for  which  EPA  has  promulgated 
treatment  standards  under  Part  268 
Subpart  D  (e.g.,  the  liquid  hazardous 
wastes  containing  halogenated  organic 
compounds  (HOCs)  in  concentrations 
greater  than  or  equal  to  1000  mg/1).  For 
wastes  which  are  subject  to  treatment 
standards  (rather  than  the  statutory 
prohibitions  of  3004(d),  or  the 
codification  of  the  statutory  levels,  such 
as  dilute  HOC  wastewaters),  EPA  has 
made  a  determination  regarding  the  best 
treatment  for  such  wastes.  The  Agency 
believes  that  this  determination  (and 
subsequent  treatment  standard),  even 
though  it  is  not  necessarily  a  waste 
specific  df  tsrmination,  is  more 
protective  than  the  treatment 
requirement  under  the  "soft  hammer" 
provision  of  §  268.8.  Conversely,  for 
wastes  which  are  subject  to  the 
statutory  prohibitions  of  3004(d),  or 
which  are  subject  to  the  statutory  levels 
codified  in  40  CFR  268.32,  EPA  has  not 
made  a  determination  regarding  the  best 
treatment  for  such  wastes,  and 
therefore,  the  waste  management 
requirements  under  the  "soft  hammer" 
provision  of  §  268.8  may  be  more 
protective. 

Therefore,  where  "soft  hammer" 
wastes  are  subject  to  an  applicable 
California  list  treatment  standard  under 
Part  268  Subpart  D  (i.e.,  the  treatment 
standard  is  currently  in  effect),  the  "soft 
hammer"  provisions  of  §  268.8  do  not 
apply.  Likewise,  where  "soft  hammer" 


wastes  are  not  subject  to  an  Agency- 
established  California  list  treatment 
standard  under  Subpart  D  (or  the 
treatment  standard  is  not  yet  effective) 
the  "soft  hammer"  provisions  of  §  268.8 
are  applicable,  with  the  minimum 
acceptable  treatment  for  such  wastes 
being  treatment  to  comply  with  the 
statutory  prohibitions  under  RCRA 
section  3004(d),  or  the  codified  statutory 
levels  under  §  268.32.  Because  the  "soft 
hammer"  provisions  are  only  applicable 
to  wastes  that  are  disposed  in  landfills 
or  surface  impoundments,  "soft 
hammer"  wastes  disposed  by  other 
methods  clearly  must  comply  with  the 
California  list  prohibitions  (which  apply 
to  all  forms  of  disposal).  This  approach 
is  consistent  with  the  Agency's  intent 
that  where  more  than  one  regulatory 
requirement  applies,  the  more  stringent 
requirement  governs. 

EPA  is  providing  the  following  list  of 
P-  and  U-list  "soft  hammer"  wastes 
which  are  potentially  subject  to  the 
California  hst  HOC  treatment  standard 
on  November  8, 1988  (see  section  III.H. 
of  this  preamble  for  a  discussion  of  the 
rescission  of  the  previously  granted 
national  variance  for  HOCs)  for  the 
benefit  of  the  regulated  community.  EPA 
notes  that  such  wastes  have  the 
potential  to  be  subject  to  the  California 
list  HOC  treatment  standards, 
depending  upon  the  concentration  levels 
of  Part  268  Appendix  III  halogenated 
organics  (52  FR  25791).  After  November 
8, 1988,  such  wastes  will  not  be 
considered  "soft  hammer"  wastes 
(because  they  will  have  an  applicable 
treatment  standard)  and  will  not  be 
subject  to  the  prohibitions  in  §  268.33(f) 
or  the  certification  requirements  of 
§  268.8.  The  wastes  must  be  treated  in 
accordance  with  §  268.32  until  EPA 
promulgates  more  waste-specific 
treatment  standards. 

"Soft  Hammer"  Wastes  Potentially 
Subject  to  the  California  List  HOC 
Treatment  Standard 

K017 — Heavy  ends  (still  bottoms)  from 
the  purification  column  in  the 
production  of  epichiorohydrin 

K021 — Aqueous  spent  antimony  catalyst 
waste  from  fiuoromethanes 
production 

K073 — Chlorinated  hydrocarbon  waste 
from  the  purification  step  of  the 
diaphragm  cell  process  using 
graphite  anodes  in  chlorine 
production 

K085 — Distillation  of  fractionation 

column  bottoms  from  the  production 
of  chlorobenzenes 

P004— Aldrin 

P016 — Bis-(chloromethyl)  ether 

P036 — Dichlorophenylarsine 
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P037— Dieldrin 

P050— Endosulfan 

P058 — Fluoracetic  acid,  sodium  salt 

P059— Heptar.hlor 

P123— Toxaphene 

U029 — Methyl  bromide 

U036 — Chlordane,  technical 

U037 — Chlorobenzene 

U041 — n-Chloro-2,3-epoxypropane 

U043 — Vinyl  chloride 

U044 — Chloroform 

U046 — Chloromethyl  methyl  ether 

U061— DDT 

U066 — l,2-Dibromo-3-chloropropane 

U067— Ethylene  dibromide 

U074 — 1 ,4-Dichloro-2-butene 

U077— Ethane,  1,2-dichloro- 

U078— 1,1-Dichloroethylene 

U129 — Lindane 

U130 — Hexachlorocyclopentadiene 

Ul  58— 4,4-Methylene-bis-(2- 

chloroaniline) 
U185 — Pentachloronitrobenzene 
U192— Pronamide 
U209— 1.1,2.2-Tetrachlorcelhane 
U210 — Tetrachloroethylene 
U211 — Carbon  tetrachloride 
U228 — Methylchloroform 
U227— 1,1.2-Trichloroethane 
U228 — Trichloroethylene 
U237 — ^Uracil  mustard 

The  following  examples  illustrate  the 
principles  discussed  above  regarding 
overlap  of  California  list  and  "soft 
hammer"  wastes: 

1.  Generator  A  generates  a  corrosive 
waste  which  is  also  a  commercial 
chemical  product  hsted  in  S  268.10  (i.e., 
a  First  Third  waste).  EPA  has  not 
promulgated  a  treatment  standard  for 
this  waste. 

Generator  A  cannot  dispose  of  the 
waste  until  it  is  treated  so  that  it  is  no 
longer  corrosive  (or  liquid)  (see  40  CFR 
268.32(a)(1),  codifying  the  statutory 
prohibition  level).  The  waste  also  is 
subject  to  the  "soft  hammer"  provisions, 
so  that  further  treatment  may  be 
required  if  the  waste  is  destined  for  land 
disposal  in  an  impoundment  or  landfill, 
and  such  units  must  comply  with  the 
minimum  technological  requirements  of 
3004(0). 

2.  Generator  B  generates  a  First  Third 
waste  for  which  no  treatment  standard 
has  been  promulgated  that  also  contains 
greater  than  1000  ppm  HOCs,  and  that  is 
not  a  wastewater. 

In  this  case,  the  waste  must  be  treated 
by  the  method  specified  for  HOCs  in 
§  268.42.  Residues  from  such  treatment 
would  not  be  subject  to  the  "soft 
hammer"  provisions. 

3.  Generator  C  generates  a  First  Third 
waste  for  which  there  is  no  treatment 
standard.  He  mixes  this  waste  with  a 
California  list  HOC  waste  that  is  subject 
to  the  treatment  method  specified  in 

§  268.42. 


The  mixed  waste  must  be  treated  by 
the  method  specified  in  §  268.42. 
Residues  from  such  treatment  remain 
subject  to  the  "soft  hammer"  provisions 
(since  one  cannot  automatically  render 
the  "soft  hammer"  provisions 
inapplicable  by  mixing  a  "soft  hammer" 
waste  with  a  waste  for  which  a 
treatment  standard  is  applicable;  to 
allow  this  would  create  a 
counterproductive  incentive.  Moreover, 
the  "soft  hammer"  portion  of  the  mixture 
still  has  not  met  an  applicable  treatment 
standard.)  However,  if  the  "soft 
hammer"  waste  contains  organic 
toxicants,  the  HOC  treatment  method 
undoubtedly  constitutes  "treatment"  for 
the  purposes  of  the  "soft  hammer" 
waste  (although  further  treatment  of  ash 
for  inorganic  constituents  may  be 
needed,  if  practically  available). 

EPA  is  aware  that  the  interpretive 
reading  provided  in  this  example  means 
that  all  residues  from  treating  mixtures 
of  wastes  subject  to  treatment  standards 
and  "soft  hammer"  wastes  would  have 
to  be  disposed  in  surface  impoundments 
and  landfills  satisfying  minimum 
technology  requirements.  There  could  be 
cases  where  it  is  technically  desirable  to 
commingle  "soft  hammer"  wastes  with 
prohibited  wastes  subject  to  a  treatment 
standard.  If  a  person  desired  to  dispose 
of  the  residues  in  a  non-minimum 
technology  unit,  however,  he  could  only 
do  so  by  segregating  the  "soft  hammer" 
wastes  for  separate  treatment.  The 
Agency  is  not  certain  how  often  this 
situation  might  arise.  Should  it  turn  out 
to  pose  significant  practical  problems, 
EPA  would  consider  redesignating  such 
treatment  residues  as  Third  wastes 
provided  all  applicable  treatment 
standards  are  satisfied  and  provided 
that  the  mode  of  treatment  also  is 
appropriate  for  the  "soft  hammer" 
waste. 

2.  Wastes  Granted  a  National  Variance 

In  the  April  8  proposal,  EPA  solicited 
comment  on  its  approach  to  the 
applicability  of  the  California  list 
prohibitions  to  First  Third  wastes  for 
which  treatment  standards  are 
promulgated,  but  which  also  receive  a 
national  variance  due  to  insufficient 
treatment  capacity.  In  setting  the 
treatment  standard,  the  Agency  is 
making  a  more  waste-specific 
determination  (than  the  California  list 
prohibitions);  however,  this 
determination  is  not  effective  until  the 
variance  ends.  EPA  proposed  an 
approach  wheie  such  First  Third  wastes 
would  remain  subject  to  the  California 
list  prohibitions  during  the  period  of  the 
national  variance. 

For  example,  assume  that  a  liquid 
metal-containing  First  Third  waste  has 


been  granted  a  national  variance 
because  of  inadequate  capacity  to  treat 
the  waste  to  the  treatment  standard,  yet 
was  not  granted  a  variance  under  the 
less  stringent  (in  terms  of  concentration 
levels  of  the  metal)  California  list 
prohibitions  that  would  otherwise  be 
applicable.  The  Agency's  proposed 
approach  would  require  that,  because 
capacity  exists  to  treat  the  "California 
list"  waste  to  allow  for  land  disposal, 
the  California  list  prohibitions  still  apply 
and  the  "First  Third"  waste  would  be 
required  to  comply  with  the  California 
list  prohibitions.  The  First  Third 
treatment  standard  would  then  become 
applicable  when  the  national  variance 
expires. 

EPA  received  no  comments  presenting 
a  valid  argument  for  not  promulgating 
this  approach,  and  thus,  the  Agency  is 
finalizing  the  proposed  approach.  This 
approach  is  also  consistent  with  the 
Agency's  intent  that  where  more  than 
one  regulatory  requirement  applies,  the 
more  stringent  requirement  governs. 

F.  Petitions  To  Allow  Land  Disposal  of 
Prohibited  Wastes 

Under  section  3004  (d).  (e).  and  (f)  of 
RCRA.  owners  and  operators  of  land 
disposal  units  and  deep  injection  wells 
may  petition  the  Administrator  for  a 
variance  from  the  prohibition  on  land 
disposal  of  untreated  hazardous  waste. 
To  be  considered  for  such  a  variance, 
the  petitioner  must  demonstrate  "to  a 
reasonable  degree  of  certainty  that  there 
will  be  no  migration  of  hazardous 
constituents  from  the  disposal  unit  or 
injection  zone  for  as  long  as  the  wastes 
remain  hazardous." 

On  November  7. 1986  EPA 
promulgated  regulations  (51  FR  40572) 
that  provide  procedures  for  submittal  of 
petitions  to  allow  land  disposal  of  waste 
prohibited  under  Subpart  C  of  Part  268. 
The  regulation  (40  CFR  268.6)  includes 
information  that  must  be  provided  in  a 
"no  migration"  demonstration,  the 
criteria  the  demonstration  must  meet, 
and  the  Agency's  review  dnd  approval 
procedures. 

Today's  final  rule  creates  additional 
requirements  at  40  CFR  268.6  for 
petitioners  seeking  to  demonstrate  "no 
migration"  for  land  disposal  units  by 
adding  new  procedural  and 
informational  requirements,  effective  on 
the  date  of  promulgation,  to  those 
already  codified  at  40  CFR  268.6.  (Note: 
The  Agency  also  has  proposed 
substantive  rules  to  implement  the  land 
disposal  restrictions  for  waste  disposed 
in  deep  injection  wells  (52  FR  32446. 
August  27, 1987).  The  reader  should  refer 
to  this  for  a  complete  discussion  of  how 
the  Agency  intends  to  apply  the  "no 
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migration"  standards  to  deep  injection 
wells.)  The  additional  requirements  for 
land  disposal  units  that  EPA  proposed 
(53  FR  11771)  involve  the  following 
factors: 

1.  Compliance  with  other  applicable 
laws; 

2.  Monitoring  plans  for  land  disposal 
units: 

3.  Changes  in  operating  conditions 
from  the  ones  described  in  the  variance 
application;  and 

4.  Detection  of  migration  of  hazardous 
constituents. 

For  today's  final  rule,  these 
requirements  remain  largely  unchanged 
from  the  proposal.  The  Agency  received 
a  number  of  comments  regarding  the 
additional  requirements  for  "no 
migration"  demonstrations  promulgated 
in  today's  rule,  as  discussed  below. 

1.  Other  Applicable  Federal.  State,  and 
Local  Laws 

Commenters  both  supported  and 
opposed  a  provision  that  would  require 
petitioners  to  include  information 
demonstrating  that  units  for  which  they 
seek  a  "no  migration"  variance  comply 
with  other  applicable  Federal.  State,  and 
local  laws.  Those  objecting  to  this 
provision  did  so  implicitly,  by  opposing 
any  additional  burdens  or  requirements 
on  petitioners  desiring  to  demonstrate 
"no  migration"  and  receive  a  variance. 

As  EPA  stated  at  proposal,  this 
requirement  is  needed  to  reveal 
environmentally  sensitive  areas  and 
endangered  species  which  must  be 
protected.  Since  all  subtitle  C  facilities 
obviously  must  comply  with  all 
applicable  laws,  the  Agency  is  not 
imposing  any  substantive  burden,  and 
indicating  which  other  laws  apply  in  the 
"no  migration"  petition  serves  the  useful 
function  indicated  above  and  so  justifies 
any  incremental  administrative  burden. 

-    2.  Monitoring  Plans 

a.  Requirement  for  monitoring  media 
of  concern  to  verify  compliance  with 
"no  migration  "  demonstration.  EPA 
proposed  that  petitioners  monitor  their 
units  (unless  monitoring  is  technically 
impractical  or  infeasiblej  to  determine  if 
the  "no  migration"  standard  has  been 
satisfied.  Commenters  both  supported 
and  opposed  different  aspects  of  this 
provision.  The  Agency  continues  to 
believe  its  proposal  to  be  simple 
common  sense.  Without  continued 
monitoring  of  a  unit  to  verify  the 
demonstration  that  there  will  be  no 
migration  for  as  long  as  the  waste 
remains  hazardous,  there  is  no  way  to 
confirm  that  the  "no  migration" 
standard  is  being  met.  Thus,  EPA  is 
requiring  monitoring  of  the  appropriate 
media  at  the  unit  boundary.  Since  a  "no 


migration"  unit  is  to  prevent  migration 
for  as  long  as  the  waste  remains 
hazardous,  monitoring  in  theory  could 
last  in  perpetuity.  EPA  believes  as  a 
practical  matter  that  monitoring  until  the 
end  of  the  post-closure  care  period  in  40 
CFR  264.117(a)(2)  (i)  and  (ii)  (or  until  the 
wastes  are  removed  from  the  unit) 
should  suffice.  To  preserve  flexibility, 
however,  the  Administrator  may  specify 
an  alternate  monitoring  period  on  a  site 
specific  basis. 

Other  commenters  emphasized  that 
monitoring  should  not  be  required  in  a 
generic  fashion  that  would  cause 
unnecessary  monitoring  at  some  units, 
with  no  site-specific  flexibility.  The 
Agency  agrees.  Petitioners  should 
include  information  that  clearly 
demonstrates  why  monitoring  of  any 
medium  would  be  unnecessary. 

Commenters  also  suggested  that 
where  Subpart  F  ground  water 
monitoring  already  exists,  additional 
ground  water  monitoring  should  not  be 
necessary.  EPA  disagrees.  Subpart  F 
ground  water  monitoring  is  not 
measured  at  (or  as  near  as  possible  to) 
the  unit  boundary,  and  so  will  not  detect 
migration  at  the  earliest  practicable 
time,  and  therefore  will  not  be  sufficient 
for  the  purposes  of  "no  migration" 
verification.  The  Agency  believes  that 
monitoring  immediately  at.  or  as  near  as 
possible  to,  the  unit  boundary  must  be 
performed  to  assure  that  there  "will  be 
no  migration  6x>m  the  disfMJsal  unit." 

b.  Exclusion  from  "no  migration  " 
where  monitoring  is  "technically 
infeasible  or  impractical".  EPA 
proposed  that  monitoring  would  not  be 
required  for  one  or  more  media  where 
owners  or  operators  demonstrate  that 
monitoring  is  technically  infeasible  or 
impracticable.  Most  comments  received 
opposed  this  provision.  Commenters 
believed  that  monitoring  should  be 
mandatory,  and  that  no  infeasibility 
exclusion  exists  under  Part  264 
monitoring  requirements.  Some 
commenters  argued  that  if  monitoring 
cannot  be  performed  to  verify  "no 
migration",  a  variance  should  not  be 
granted,  because  a  demonstration 
cannot  be  made  with  a  "reasonable 
degree  of  certainty"  if  monitoring  is 
infeasible.  Some  commenters  felt  that 
predicting  "no  migration  '  based  on 
modeling  cannot  replace  the  use  of 
monitoring  data  to  verify  that  migration 
is  not  occurring. 

The  Agency  agrees  in  principle  that,  in 
most  cases,  monitoring  of  surface 
disposal  units  is  required  to  verify  a  "no 
migration"  demonstration  and  that 
modeling  alone  will  not  be  sufficient  for 
such  units.  The  Agency  recognizes, 
however,  that  monitoring  immediately  at 
the  unit  boundary  sometimes  will  be 
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difficult  in  certain  locations  or  under 
unusual  physical  conditions  at  a  site.  In 
these  cases,  EPA  would  require 
monitoring  (or  modified  monitoring)  to 
be  conducted  as  near  as  possible  to  the 
unit  boundary  without  compromising  the 
integrity  of  the  unit. 

3.  Changes  From  Conditions  Described 
in  the  Variance  AppHcation 

This  provision  requires  owners  or 
operators  to  report  to  the  Administrator 
any  changes  or  planned  changes  in 
conditions  at  the  unit  and/or  the 
environment  around  the  unit  that  may 
affect  conditions  upon  which  the 
petition  was  approved.  Most  comments 
received  concerning  this  provision 
supported  minimizing  reporting 
requirements  for  those  cases  where  an 
owner  or  operator  plans  or  obser\es 
changes  to  a  "no  migration  "  unit. 
CcMnmenters  favored  immediate 
reporting  only  of  those  changes  to  the 
variance  that  are  significant  and  affect 
the  potential  for  migration  of  hazardous 
constituents  from  the  unit  EPA  agrees 
that  minor  and  seasonal  clianges  in 
parameters  such  as  pH,  conductivity, 
salinity,  eta  do  not  warrant  a  report  to 
the  Agency.  However,  the  Agency 
believes  that  where  changes  are  planned 
or  occur  that  would  significantly  dep)art 
from  those  conditions  described  in  the 
variance  and  that  would  affect  potential 
migration  of  hazardous  constituents,  the 
owner  or  operator  should  report  them.  In 
particular,  proposed  changes  in  Lhe 
waste  stream  received,  operating 
practices,  or  unit  design  and 
construction  must  be  reported.  In 
addition,  unusual  and  significant 
changes  in  the  environment,  such  as  the 
water  table  or  surface  water  How, 
warrant  reporting. 

4.  Detection  of  Hazardous  Constituent 

Migration 

This  provision  remains  essentially 
unchani^ed  from  the  proposal.  It  requires 
that  if  the  owner  or  operator  detcinines 
there  is  migration  of  hazardous 
constituents  fro.n  the  unit,  he  must 
immediately  sii.?pend  receipt  of 
prohibited  w.2ste  and  notifj'  EPA  within 
10  days.  The  Agency  is  required  to 
determine  the  appropriate  action  to  be 
taken  within  60  days  from  notif.cation. 

Certain  commenters  indicated  that  to 
avoid  false  positives,  adii;rionai 
sampling  to  verify  a  release  should  be 
allowed  before  making  a  determination 
that  migration  has  occuncd.  The  Agency 
agrees.  While  some  commenters 
objected  that  action  should  be  taken 
immediately  upon  detection  of  a  rpiease, 
EPA  believes  that  verification  within  the 
10-day  time  period  is  reasonable.  The 
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proposed  10-day  notification  period 
should  provide  ample  time  for  the  owner 
or  operator  to  perform  additional 
sampling  to  verify  that  waste 
constituent  migration  from  a  unit  has 
occurred.  Therefore,  the  Agency  has 
decided  to  retain  a  10-day  notification 
period. 

Commenters  also  objected  to  the 
proposed  60-day  period,  in  which  the 
Agency  determines  whether  the  owner 
or  operator  of  a  unit  can  continue  to 
receive  prohibited  wastes  and  whether 
the  "no  migration"  variance  is  to  be 
revoked,  as  being  too  lengthy.  EPA 
disagrees  and  believes  that  the  60-day 
period  is  needed  to  determine  whether 
the  termination  of  waste  acceptance  and 
the  revocation  of  the  "no  migration" 
variance  is  appropriate.  Furthermore, 
the  60-day  time  period  is  the  maximum 
time  for  the  Agency  to  decide:  under 
circumstances  that  the  Agency 
determines  warrant  a  faster  response,  it 
will  do  so. 

Some  commenters  also  stated  that 
where  the  release  is  temporary,  or  once 
it  has  been  corrected,  waste  acceptance 
should  be  resumed.  EPA  disagrees.  We 
instead  concur  with  comments 
indicating  that  once  a  verified  release 
has  occurred  at  levels  that  would 
constitute  migration,  the  "no  migration" 
demonstration  will  have  failed,  and  the 
unit  will  have  violated  the  terms  of  the 
"no  migration"  variance.  At  this  point, 
the  "no  migration"  variance  would  be 
revoked  for  that  unit.  (Corrective  action 
might  also  be  required  pursuant  to 
section  3004(u)  or  3008(h).) 

G.  Approach  to  Comparative  Risk 
Assessment 

1.  Proposed  Use  of  Risk  Analyses 

Within  the  regulatory  framework  for 
implementing  the  land  disposal 
restrictions,  the  Agency  has  in  the  past 
considered  certain  criteria  in  the 
determination  of  "available"  treatment 
technologies.  Among  the  criteria 
formerly  considered  was  whether 
application  of  a  treatment  technology 
poses  greater  risks  to  human  health  and 
the  environment  than  those  posed  by 
direct  land  disposal  of  the  waste.  See  51 
FR  40592-40593  (November  7, 1986). 

The  previous  framework  for 
determining  Best  Demonstrated 
Available  Technologies  employed  a 
methodology  that  evaluated  the 
analytical  results  of  the  comparative 
risk  analyses  to  identify  whether  a 
treatment  alternative  was  "available"  to 
set  3004{m)  treatment  standards. 
Because  of  the  strong  statutory 
presumption  against  land  disposal, 
particularly  RCRA  sections  1002(b)(7) 
and  1003(a)(6),  the  analysis  required  that 


a  treatment  technology  must  be  clearly 
more  risky  than  land  disposal  (beyond 
the  level  of  uncertainty  in  the  model) 
before  it  could  be  designated  as 
unavailable.  Although  the  Agency 
conducted  comparative  risk 
assessments  in  the  development  of 
regulations  prohibiting  land  disposal  of 
certain  spent  solvent  and  dioxin- 
containing  hazardous  wastes  (November 
7. 1986  final  rule)  and  California  list 
wastes  (July  8, 1987  final  rule),  use  of  the 
analyses  did  not  affect  the 
determination  as  to  whether  a  specific 
treatment  technology  was  available. 

In  both  proposals  on  First  Third 
wastes  (see  53  FR  11774,  April  8, 1988 
and  53  FR  17G06,  May  17, 1988),  it  was 
explained  that  the  Agency  had  decided 
not  to  utilize  the  existing  comparative 
risk  assessment  approach  for  this 
rulemaking  and  was  reconsidering  its 
future  application  in  the  determination 
of  "available"  treatment  technologies. 
One  of  the  primary  concerns  addressed 
in  the  proposals  related  to  cases  where 
the  land  disposal  practice  is  found  to  be 
less  risky  than  any  of  the  treatment 
alternatives.  In  such  a  situation,  the 
analysis  would  result  in  a  determination 
that  no  treatment  technologies  are 
"available"  for  the  purpose  of  setting 
treatment  standards.  Because  land 
disposal  is  prohibited  by  the  statute  in 
many  cases,  this  determination  would 
mean  that  a  generator  could  not  treat 
and  land  dispose  of  such  wastes,  even 
though  the  treatment  technologies  in 
question  may  be  in  compliance  with 
other  regulatory  standards  that  are 
deemed  protective  of  human  health  and 
the  environment  and  may  provide 
substantial  treatment. 

In  the  April  8. 1988  and  May  17. 1988 
proposals,  the  Agency  solicited 
comment  on  a  risk  analysis  approach 
that  would  distinguish  between  the 
overall  degree  of  risks  posed  by 
alternative  treatment  technologies. 
Under  this  proposed  approach,  the  net 
risk  posed  by  alternative  practices 
would  be  considered  in  the 
identification  of  "best"  treatment 
technologies. 

2.  Agency  Response  to  Comments 

A  number  of  commenters  submitted 
remarks  pertaining  to  the  utilization  of 
some  form  of  risk  analysis  process. 
Several  of  these  commenters  specifically 
addressed  the  proposed  approach  to 
comparative  risk  assessment,  while 
most  of  the  others  made 
recommendations  to  EPA  on  risk 
comparisons  between  alternative 
treatment  technologies. 

Those  who  commented  on  the 
proposed  approach,  generally  agreed 
that  the  comparative  risk  assessment 


should  be  modified  to  account  for  the 
anomalous  results  that  could  occur  using 
the  existing  method.  One  commenter 
supported  the  Agency's  decision  in 
which  the  risks  posed  by  direct  land 
disposal  and  alternative  treatment 
technologies  would  no  longer  be 
compared.  This  commenter  asserted  that 
EPA  does  not  have  the  authority  under 
RCRA  to  conduct  such  a  comparison  as 
a  basis  for  establishing  BDAT.  Other 
commenters  continued  to  support  an 
approach  that  weighs  the  risks  of 
treatment  technologies  against  the  risks 
of  disposal  of  untreated  wastes  in  the 
consideration  of  "available"  treatments. 
One  commenter  argued  that  the  existing 
comparative  risk  approach  should  be 
modified  rather  than  discarded  because 
it  serves  as  a  valuable  tool  where  land 
disposal  is  less  risky  than  some 
treatment  alternatives  but  more  risky 
than  others.  Another  commenter  stated 
that  Congress  could  not  have  intended 
the  EPA  to  choose  a  treatment  method 
that  presents  more  risks  than  land 
disposal. 

As  indicated  in  the  November  7, 1980 
final  rule  (see  51  FR  40593),  EPA 
interprets  section  3004(m)  as  directing 
the  establishment  of  treatment 
standards  which  minimize  the  threat  to 
the  "environment"  as  applying  to  all 
media  (i.e.,  air.  land,  and  water). 
Because  there  is  no  language  indicating 
that  this  term  does  not  include  all 
media.  EPA  does  not  believe  that  the 
section  30O4(m)  standard  can  be  read  to 
preclude  comparative  risk  analyses. 
However,  the  development  of  3004(m) 
standards,  which  substantially  diminish 
toxicity  or  reduce  the  likelihood  of 
migration  of  hazardous  constituents, 
specifically  apply  to  "levels  or  methods 
of  treatment",  and  are  not  contingent 
upon  a  risk  comparison  of  treatments  to 
land  disposal.  Upon  further 
consideration,  the  Agency  believes  that 
the  existing  risk  analysis  approach  does 
not  begin  with  a  comparison  of  equally 
viable  options  since  land  disposal  of 
untreated  wastes  is  not  a  viable 
alternative  management  practice  under 
RCRA  (see  also  RCRA  sections 
1002(b)(7)  and  1003(a)(6)).  In  view  of  this 
point  and  the  concern  noted  earlier,  the 
Agency  has  concluded  that  use  of  the 
risk  analysis  method  previously 
employed  provides  minimal  benefit  as  a 
decision  tool.  Thus,  the  Agency  has 
chosen  not  to  utilize  the  existing 
comparative  risk  assessment  approach 
in  developing  this  final  rulemaking. 

The  majority  of  the  commenters  who 
addressed  risk  assessments  urged  the 
Agency  to  compare  risks  between 
alternative  treatment  technologies. 
Several  commenters  asserted  that  the 
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methodology  for  selecting  BDAT  should 
assess  the  achievement  of  alternative 
treatment  technologies  in  reducing  the 
release  of  hazardous  constituents  to 
environmental  media.  Other 
commenters  urged  the  Agency  to 
complete  comparative  risk  assessments 
between  specific  technologies  and  the 
proposed  BDAT  with  respect  to  or.ly 
certain  hazardous  waste  codes.  The 
Agency  agrees  that  comparative  risk 
analyses  between  applicable 
technologies  would  likely  provide  useful 
information  for  identifying  BDAT. 

3.  Future  Use  of  Comparative  Risk 
Assessment 

In  the  proposed  rulemakings  (53  FR 
11774,  April  8, 1988;  53  FR  17606,  May  17, 
1988).  EPA  indicated  that  risk  analyses 
may  be  conducted  to  distinguish 
between  the  overall  degree  of  risk  posed 
by  alternative  treatment  technologies 
and  to  make  determinations  concerning 
the  "best"  technology  based  on  net  risk 
posed  by  the  alternative  practices.  In 
light  of  the  commenters'  support,  EPA  is 
examining  the  feasibility  of 
implementing  such  an  approach  under 
future  land  disposal  restriction 
determinations.  However,  as  a  result  of 
the  time  constraints  of  the  statutory 
schedule,  EPA  is  unable  to  develop  and 
utilize  such  an  approach  for  the  waste 
codes  addressed  by  today's  final 
rulemaking.  To  the  extent  possible, 
additional  details  of  an  approach  for 
comparing  risks  between  alternative 
technologies  will  be  included  as  part  of 
a  proposed  rulemaking  on  land  disposal 
prohibitions  for  "Second  Third"  wastes. 

H.  Determination  of  Alternative 
Capacity  and  Effective  Dates  for  First 
Third  Wastes.  F001-F005  Spent 
Solvents,  California  List  Halogenated 
Organic  Compounds,  and  Contaminated 
Soil  and  Debris 

As  explained  in  the  May  17, 1988 
proposed  rule,  EPA  developed  a  new 
data  base  for  capacity  analyses, 
comprised  of  information  from 
responses  to  the  National  Survey  of 
Hazardous  Waste  Treatment,  Storage. 
Disposal  and  Recycling  Facilities  (the 
TSDR  Survey).  EPA  conducted  the 
TSDR  Survey  during  1987  and  early  1988 
to  obtain  comprehensive  data  on 
hazardous  waste  management  capacity 
and  on  volumes  of  hazardous  waste 
being  land  disposed.  The  TSDR  Survey 
was  sent  to  all  RCRA  permitted  or 
RCRA  interim  status  facilities  that  have 
or  plan  to  have  treatment,  disposal  or 
recycling  capabilities.  The  TSDR  Survey 
was  also  sent  to  a  statistical  sample  of 
facilities  that  have  only  storage.  This 


new  data  base  is  the  primary  source  of 
data  for  evaluation  of  capacity  for  this 
rule,  with  supplemental  data  used  as 
needed.  A  complete  description  of  the 
TSDR  Survey  data  set  and  other 
supplemental  data  will  be  found  in  the 
Background  Document  for  First  Third 
Wa!,tes  to  Support  40  CFR  Part  238  Land 
Disposal  Restrictions  First  Third  Waste 
Volume,  Charncteriscics  ana  Available 
Treatment  Capacity,  referred  to 
hereafter  as  the  "Capacity  Background 
Document". 

On  November  8. 1988  certain  capacity 
variances  promulgated  in  the  Solvents 
and  Dioxin.s  final  rule  (51  FR  40572) 
expire  and  the  wastes  that  had  been 
covered  by  the  extended  effective  date 
will  be  subject  to  the  land  disposal 
restrictions  treatment  standards.  Also, 
as  explained  in  section  III.  H.  4..  the 
Agency  is  rescinding  certain  capacity 
variances  promulgated  in  the  California 
list  final  rule  (52  FR  25760).  Several 
commenters  expressed  concern  that  the 
increase  in  wastes  requiring  treatment 
capacity  because  of  variance 
expirations  and  rescissions  were  not 
included  in  the  capacity  analyses  for  the 
proposed  rule.  The  commenters  argued 
that  the  volumes  of  these  wastes  reduce 
the  capacity  available  for  treatment  of 
First  Third  wastes.  However,  the 
commenters  were  incorrect  in  this 
assertion;  the  volumes  of  wastes  that 
were  subject  to  capacity  variances  that 
are  expiring  or  are  being  rescinded  were 
included  in  the  capacity  analyses  in  the 
May  17  proposal.  The  capacity  available 
for  treating  First  Third  wastes  presented 
in  the  May  17  proposal,  and  in  today's 
final  rule,  reflects  only  the  amount  of 
available  capacity  remaining  after 
accounting  for  the  treatment  of  wastes 
restricted  from  land  disposal  under  the 
Solvents  and  Dioxins  and  the  California 
list  final  rules. 

1.  Total  Quantity  of  Land  Disposed  First 
Third  Wastes 

The  capacity  analyses  for  the  First 
Third  wastes  for  which  EPA  is 
promulgating  treatment  standards  were 
performed  using  the  new  TSDR  Survey 
data.  EPA  estimated  the  total  quantities 
of  First  Third  wastes  that  are  land 
disposed  annually  based  on  the  results 
of  the  TSDR  Survey.  The  total  waste 
quantities  and  the  methods  by  which  the 
wastes  are  stored,  treated,  and  disposed 
are  presented  in  Table  1  below.  One 
method  of  land  disposal,  underground 
injection,  is  not  included  in  the  analyses. 
Underground  injection  has  been 
addressed  in  separate  rulemakings. 
Other  methods  of  land  disposal  that  are 
affected  by  today's  rule,  such  as 


utilization  of  sail  dome  and  salt  bed 
formations  and  underground  mines  and 
caves,  are  not  adtircssed  in  the  capacity 
analyses  because  of  insufficient  data. 

About  71  million  gdUons  of  First  Third 
wastes  are  disposed  of  in  surface 
impoundments  annually.  Ultimately,  all 
of  this  waste  will  require  alternative 
treatment  capacity.  Approximately  6 
million  gallons  of  First  Third  wastes  are 
stored  in  surface  impoundments 
annually.  Stored  wastes  are  eventually 
treated,  recycled,  or  permanertly 
disposed  in  other  units.  To  avoid  double 
counting,  the  volumes  of  wastes 
reported  as  being  stored  in  surface 
impoundments  were  not  included  in  the 
estimates  of  volumes  requiring 
alternative  treatment  capacity. 
However,  these  wastes  will  eventually 
require  alternative  storage  capacity 
because  of  the  restrictions  on  placement 
of  wastes  into  surface  impoundments. 

About  328  million  gallons  of  First 
Third  wastes  are  treated  annually  in 
surface  impoundments  that  do  not  meet 
minimum  technology  requirements,  or 
are  residuals  that  have  been  removed 
from  those  surface  impoundments  that 
do  meet  minimum  technology 
requirements.  An  additional  49  million 
gallons  are  stored  in  waste  piles,  29 
million  gallons  are  treated  in  waste 
piles,  and  378  million  gallons  are 
disposed  in  landfills  and  land  treatment 
units. 

Table  1  .—Total  Volume  of  Land 
Disposed  First  Third  Wastes 

[Million  gallons/year] 

Storage: 

Waste  piles 49 

Surface  impoundments 6 

Treatment: 

Waste  piles 29 

Surface  impoundments 328 

Disposal: 

Landfills 302 

Land  treatment 76 

Surface  impourxlments 71 

Total 861 


Table  2  and  Table  3  subdivide  the 
total  amount  of  land  disposed  First 
Third  wastes  into  two  categories: 
wastes  for  which  treatment  standards 
are  being  promulgated  today,  and 
wastes  for  which  treatment  standards 
are  not  being  promulgated  but  which  are 
subject  to  the  "soft  hammer" 
requirements.  Wastes  for  which 
standards  are  being  prom.ulgated  today 
are  presented  in  Table  2  below. 
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Table  2.— Volume  of  Land  Disposed 
First  Third  Wastes  for  Which 
Standards  are  Being  Promulgated 

[Million  gallons/year] 


Storage. 

Waste  piles 41 

Surface  unpoundments * 

Treatment 

Waste  piles 27 

Surface  impoufxlnnents 320 

Disposal: 

Landfills 274 

Land  treatment 76 

Surface  impour)drtients JO 

Total 812 


Table  3  presents  the  waste  quantities 
and  the  method  of  land  disposal  for  the 
First  Third  wastes  for  which  treatment 
standards  are  not  being  promulgated, 
and  which  are  subject  to  the  "soft 
hammer"  provisions.  This  category 
includes  all  of  the  First  Third  P  and  U 
wastes,  as  well  as  the  following 
wastecodes:  F007.  F008,  F009,  F019. 
KOll.  K013,  K014.  K017,  K031,  K035. 
K046(partial),  K069(partial).  K073,  K084. 
K085,  K086,  KIOI  (partial).  K102  (partial), 
K106,  and  wastewaters  from  F006,  K004. 
K008,  K021,  K022,  K036,  K046,  K060, 
K061.  K069  and  K083. 


Table  3.— Volume  of  Land  Disposed 
First  Third  Wastes  for  Which 
Standards  are  Not  Being  Promul- 
gated 

[Million  gallons/year) 


Storage: 

Waste  piles 8 

Surface  impoundments 2 

Treatment: 

Waste  piles 2 

Surface  impoundments 7 

Disposal: 

Landfills 28 

Land  treatment <1 

Surface  impoundments 1 

Total 48 


2.  Required  Alternative  Capacity 

The  Agency  assessed  the 
requirements  for  alternative  treatment 
capacity  resulting  from  the  promulgation 
of  today's  rule.  EPA  first  characterized 
the  volumes  of  First  Third  wastes  for 
which  treatment  standards  are  being 
promulgated,  since  these  wastes  require 
alternative  treatment.  Waste  streams 
were  characterized  on  the  basis  of  land 
disposal  method,  waste  code,  and 
physical/chemical  form.  Using  this 
information,  the  Agency  determined 
which  treatment  technologies  are 


applicable  to  the  waste  volumes  and 
placed  the  wastes  into  treatability 
groups.  The  volumes  of  alternative 
treatment  capacity  that  would  be 
required  when  owners  or  operators 
comply  with  the  land  disposal 
restrictions  being  promulgated  was  then 
determined.  Based  on  this  analysis,  the 
Agency  estimates  that  today's  rule  could 
affect  about  812  million  gallons  of  First 
Third  wastes  that  are  land  disposed 
annually.  Of  this  total,  about  777  million 
gallons  will  require  alternative 
treatment  capacity,  the  remainder  being 
stored.  As  explained  elsewhere  in  this 
preamble,  EPA  is  promulgating 
treatment  standards  expressed  as 
concentration  limits  based  on  the 
performance  of  the  Best  Demonstrated 
Available  Technology  (BOAT).  It  is  not 
a  requirement  that  BOAT  be  used  to 
achieve  the  concentration  levels,  but 
these  technologies,  as  described  in 
section  III.  A.,  were  generally  used  as 
the  basis  for  determining  available 
capacity. 

Several  commenters  expressed 
concern  that  the  capacity  required  to 
treat  "soft  hammer"  wastes  was  not 
considered  in  the  capacity  analyses,  and 
because  of  this  omission,  the  amount  of 
available  capacity  would  be  less  than 
was  presented  in  the  May  17  proposed 
rule.  Since  "soft  hammer"  wastes  have 
no  BOAT  treatment  standards,  there  is 
nothing  upon  which  to  base  a  capacity 
analysis.  The  Agency  evaluated  the 
characteristics  and  volumes  of  these 
wastes,  and  found  that  because  of  their 
physical  form  and  comparatively  small 
volume,  they  will  not  have  a  significant 
impact  on  available  capacity.  (See  Table 
3.)  In  addition,  the  "soft  hammer" 
provisions  require  that  wastes  be 
treated  where  treatment  is  practically 
available  (assuming  such  wastes  are 
disposed  in  landfills  or  surface 
impoundments).  If  treatment  is  found 
not  to  be  practically  available,  the 
wastes  may  be  land  disposed  after 
appropriate  certifications  as  to 
availability  and  practicality  of  treatment 
are  made.  In  effect,  the  generators  of 
"soft  hammer"  wastes  will  do  waste- 
specific  capacity  analyses.  If  treatment 
capacity  is  in  particularly  short  supply, 
generators  can  be  expected  to  certify  to 
the  lack  of  practically  available 
treatment  and  dispose  with  limited  or  no 
treatment.  Thus,  these  wastes  should 
not  displace  treatment  capacity  for  other 
restricted  wastes. 

Also,  several  commenters  said  that 
the  capacity  for  wastes  generated  at 
CERCLA  response  actions  and  RCRA 
corrective  actions  should  be  included  in 
the  analyses,  since  the  number  of 
response  actions  and  corrective  actions 


will  be  increasing  and  they  could 
require  much  of  the  available  capacity 
to  treat  large  volumes  of  wastes.  The 
Agency  has  determined  that  the  ^  eatest 
likelihood  for  a  conflict  of  this  type  is  for 
those  wastes  where  BOAT  is  identified 
as  solids/sludge  incineration.  The 
Agency  has  evaluated  the  potenti.il 
demand  for  solids  incineration  capacity 
from  CERCLA  response  actions  and 
RCRA  corrective  actions.  Although  only 
gross  estimates  are  available  at  this 
time,  it  is  clear  that  this  added 
increment  of  wastes  would  be  in  excess 
of  the  solids  incineration  capacity 
available.  Therefore,  a  two-year 
national  capacity  variance  has  been 
granted  to  soil  and  debris  from  RCRA 
corrective  actions  and  CERCLA 
response  actions  contaminated  with 
wastes  for  which  BOAT  standards  are 
based  on  incineration  (see  section  III.  H. 
5.  b.).  Other  types  of  treatment  capacity 
(e.g.,  stabilization,  wastewater 
treatment)  appear  to  be  available  in 
amoimts  sufficient  to  accommodate 
other  RCRA  corrective  action  and 
CERCLA  response  action  wastes.  EPA 
plans  to  do  a  more  quantitative 
accounting  of  these  wastes  for  future 
land  disposal  restrictions  rules  as 
volume  estimates  become  more  precise. 
Several  commenters  also  argued  that 
the  quantities  of  wastes  requiring 
alternative  capacity  are  underestimated 
because  they  do  not  include  "derived 
from"  wastes.  To  the  extent  that 
"derived  from"  wastes  were  described 
in  the  TSDR  survey,  they  are  accounted 
for  in  the  capacity  estimates.  However, 
if  "derived  from"  wastes  were 
misreported  or  were  not  included  in  the 
TSDR  survey  report,  they  may  be 
underestimated.  The  Agency  believes 
that  most  of  the  potential  underreporting 
of  "derived  from"  wastes  was  for 
landfill  leachate.  Large,  commercial 
hazardous  waste  landfills  can  produce 
substantial  quantities  of  leachate  which, 
depending  on  the  types  and  levels  of 
contamination,  may  require  further 
treatment.  In  response  to  comments 
raising  potential  capacity  problems  for 
treatment  of  leachate,  the  Agency 
contacted  several  large  commercial 
hazardous  waste  landfill  operators  to 
determine  how  they  now  manage 
leachate.  They  indicated  that  most 
leachate  is  now  sent  to  POTW's,  to 
NPDES  discharge  or  to  underground 
injection.  Since  all  of  these  practices  can 
continue  to  be  used,  there  does  not 
appear  to  be  a  capacity  constraint  on 
disposal  of  leachate. 

Commenters  also  raised  questions 
about  the  ability  to  treat  leachate 
derived  from  multiple  waste  streams  to 
the  appropriate  treatment  standards. 
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The  Agency  examined  data  on  leachate 
submitted  by  large,  commercial 
hazardous  waste  facilities  and  found 
that  levels  of  hazardous  constituents 
were  generally  well  below  those  seen  in 
industrial  wastes.  This  indicates  that 
wastewater  treatment  processes  should 
provide  sufficient  treatment  to  allow 
leachate  to  meet  the  applicable 
standards.  Since  available  wastewater 
treatment  capacity  far  exceeds  the 
demand,  the  Agency  has  concluded  that 
there  is  no  capacity  constraint  qn 
treatment  of  leachate.  (See  section  III.  A. 
4.  for  more  discussions  of  the 
applicability  of  treatment  standards  to 
leachate.) 

The  volumes  of  First  Third  wastes 
that  require  alternative  treatment/ 
recycling  capacity  are  presented  in 
Table  4.  This  table  includes  only  the 
quantities  of  wastes  that  require 
alternative  commercial  capacity;  the 
volumes  given  do  not  include  wastes 
that  can  be  treated  on-site  by  the 
generator.  Several  commenters  argued 
that  the  Agency  overestimated  the 
amount  of  on-site  capacity  since  there  is 
no  guarantee  that  on-site  treatment  will 
achieve  the  regulatory  treatment 
standards.  However,  the  Agency 
included  only  BDAT  treatment  in  its 
assessment  of  both  off  site  and  on-site 
capacity.  EPA  develops  BDAT  such  that 
any  well-designed  and  well-operated 
treatment  process  should  be  capable  of 
complying  with  the  standards. 

Table  4.— Required  Alternative  Com- 
mercial Treatment/Recycling  Ca- 
pacity FOR  First  Third  Wastes 


[million  gallons/year] 


Waste  code 

Required 
capacity 

F006 „... 

K001 

1290 
3  7 

K021 

>  00 

K022 

0  1 

K044 

0  0 

K045 

00 

K046 

1  6 

K047 

00 

K060 

0  0 

K083 

0  1 

K086 

02 

K087 

1  4 

K099 

0  0 

K101/102 

0  1 

K004 

GO 

K008 

00 

K015 

00 

K016 

0  3 

K018 

00 

K019 

0  1 

K020 

<0  1 

K024 

02 

K030 

<0  1 

K036 

00 

K037 

<0  1 

K048 

37  1 

K049 

32.6 

Table  4.— Required  Alternative  Com- 
mercial Treatment/Recycling  Ca- 
pacity for  First  Third  Wastes— 
Continued 

[million  gallons/year] 


Waste  code 

Required 
capacity 

K050 

11  8 

K051 

78  1 

K052 

12  5 

K061 

83  1 

K062 

40  t 

K069 

0  0 

K071 

K103 

3.9 
0  1 

K104 

<0.1 

'  See  section  HI.  H.  3.  i.  for  a  discussion  of  wastes 
not  requiring  alternative  treatnr)ent  capacity 

3.  Capacity  Currently  Available  and 
Effective  Dates 

Table  5  below  presents  the  volumes  of 
First  Third  wastes  that  require 
alternative  treatment  capacity,  arranged 
according  to  the  technology  description 
of  the  alternative  treatment  required. 
The  amount  of  capacity  that  is  available 
in  each  case  is  also  presented. 

It  is  important  to  note  that  some  of 
these  wastes,  because  of  their  actual 
physical  form,  cannot  meet  treatment 
standards  simply  by  using  the 
technology  identified  as  BDAT.  These 
wastes  must  be  treated  through  several 
steps,  called  a  treatment  train.  The 
Agency  assumed  that  the  residuals  in 
such  cases  will  be  treated  using 
alternative  technologies  prior  to  land 
disposal;  therefore,  the  total  volumes 
reported  were  assigned  to  appropriate 
technologies. 

Table  5.— Alternative  Commercial 
Treatment/Recycling  Capacity  for 
First  Third  Wastes 

[Million  Gallons/Year] 


Technology 


Incineration: 

Liquids 

Solid/Sludge 

Solvent  Extraction 

Stabilization 

High   Temperature   Metals 

Recovery 

Wastewater  Treatment: 
Chromium         reduction, 
chemical  precipitation, 

settling/  filtration 

Carbon  adsorption,  chro- 
mium reduction,  chem- 
ical precipitation,  set- 
tling/filtration   

Sludge  Treatment: 
Acid  leaching,  chemical 
oxidation,           sludge 
dewatering 


Av.iilable  '    Required 


-t- 


274 

7 

1 

495 

l» 
34 


260 


12 


<1 

'6-160 

■0-154 

231 

62 


40 


'  Both  incineration  and  solvent  extraction  are  al- 
ternative technologies  for  K048-K052.  Thus,  the  al- 


lernative  caoacity  required  tor  First  third  wastes 
ranges  from  6  to  160  rr-'illion  g3iions/year  loi  sohd/ 
sludge  •rvcineralior'  and  0  to  154  million  gallons/ year 
for  soivent  extraction 


a.  Liquid  Incineration.  Treatment 
standards  for  K015.  K083  and  K08G 
wastes  are  based  on  liquid  incineration. 
The  Agency  estimates  that  about  one 
million  gallons  per  year  of  these  wastes 
require  liquid  incineration  treatment 
capacity.  Using  the  new  TSDR  survey 
data,  the  Agency  evaluated  commercial 
capacity  and  determined  that  there  is 
approximately  274  million  gallons 
available,  ample  capacity  to  treat  these 
wastes.  Thus,  no  capacity  variance  was 
granted  for  KOI 5.  K083,  or  K086  wastes. 

b.  Solid/Sludge  Incineration  Capacity. 
Treatment  standards  for  KOOl,  K016. 
K018.  K019,  K020,  K022,  K024,  K030, 
K037,  K087,  KlOl  and  K102  wastes  are 
based  on  solid/sludge  incineration.  The 
Agency  estimated  that  6  million  gallons 
per  year  of  these  wastes  require  solid/ 
sludge  incineration  capacity.  Using  the 
new  TSDR  Survey  data,  the  Agency 
evaluated  commercial  incineration 
capacity  and  determined  that  there  was 
about  7  million  gallons  of  solid/sludge 
incineration  capacity  available.  Based 
upon  this  data,  the  Agency  did  not  gr.Tnl 
a  capacity  variance  for  these  wastes. 

The  Agency  received  a  number  of 
comments  on  the  availability  of 
incineration  for  KOOl  wastes. 
Commenters  noted  that  some 
incineration  facilities  refused  to  take 
KOOl  wastes  containing 
pentachlorophenol.  while  other  facilities 
would  accept  only  "true"  KOOl  wastes, 
and  not  wastes  which  resemble,  but  are 
not,  KOOl.  Commenters  also  noted  that 
substantial  volumes  of  KOOl  wastes,  as 
well  as  some  soils  contaminated  with 
KOOl,  will  be  generated  when  surface 
impoundments  at  wood  preserving 
facilities  are  closed.  Based  on  these 
factors,  some  commenters  requested 
that  a  two-year  national  capacity 
variance  be  granted  for  KOOl  wastes. 

An  industry  association  submitted 
comments  which  includi?d  an  informal 
survey  conducted  by  one  of  its  m.embers 
of  eight  solids  incineration  facilities. 
According  to  these  comments,  three  of 
the  facilities  would  accept  KOOl  waste 
for  incineration  without  constraints  on 
whether  it  was  "true"  KOOl  or  KOOl-like 
waste.  A  fourth  facility  expected  to 
receive  a  permit  modification  prior  to 
August  which  would  enable  it  to  take 
KOOl,  again  without  constraints.  Two 
facilities  said  they  would  incinerate 
"true"  KOOl  wastes.  One  facility  would 
not  accept  KOOl  with  pentachlorophenol 
The  final  facility  was  not  planning  to 
continue  incineration  activities. 


S1194 


Federal  Register  /  Vol.  53.  No.  159  /  Wednesday.  August  17.  1968  /  Rules  and  Regulations 


This  information  indicates  that  there 
is  capacity  available  to  incinerate  "true" 
KOOl  wastes.  The  wastes  which 
resemble,  but  are  not,  KOOl  are  not 
subject  to  the  treatment  standards  and, 
therefore,  cannot  be  considered  in 
capacity  detenninations.  Finally,  if  a 
particular  generator  cannot  find  an 
incineration  facility  that  can  or  will 
accept  his  waste,  he  may  qualify  for  a 
case-by-case  extension  of  the  effective 
date  (see  40  CFR  288.5). 

It  is  possible  tiiat  KOOl  wastes 
produced  when  old  surface 
impoundments  are  closed  could  exceed 
the  available  commercial  incineration 
capacity,  particularly  if  the  incineration 
was  scheduled  to  occur  within  the  next 
twelve  months.  However,  a  number  of 
factors  oould  affect  the  amount  of  KOOl 
generated  during  closures,  particularly 
closure  plans  which  incorporate  in  situ 
treatment  either  as  a  fmal  solution  or  as 
a  volume  reduction  measure  prior  to 
removal  of  the  waste.  Also,  as  noted 
above,  the  generator  can  apply  under 
§  268.5  for  a  case-by-case  extension  of 
the  effective  date  where  special 
circumstances  pertain. 

Soils  and  debris  contaminated  with 
KOOl  (and  other  First  Third  wastes 
requiring  incineration)  are  being  granted 
a  two-year  national  capacity  variance 
(see  secHon  01.  H.  5.). 

Based  upon  these  factors,  the  Agency 
will  not  grant  a  capacity  variance  to 
KOOl  waste*. 

c.  Solvent  Extraction  or  Incineration. 
Treatment  standards  for  K048-K052 
wastes  are  based  on  solvent  extraction 
followed  by  stabilixation  of  residuals  or 
sludge  incineration  followed  by 
stabilization  of  ash.  The  Agency 
estimates  that  about  154  million  gallons 
per  year  of  these  wastes  require  either 
solvent  extraction  or  sludge  incineration 
capacity  as  a  result  of  today's  final  rule. 
The  Agency  evaluated  commercial 
capacity  and  determined  that  there  is 
approximately  1  million  gallons  of 
solvent  extraction  capacity  and  7  million 
gallons  of  sludge/solid  incineration 
capacity  available.  (Approximately  6 
million  gallons  of  sludge/solid  capacity 
will  be  needed  for  KOOl,  K016.  K019, 
K020.  K022,  K024.  K030,  K037,  K087, 
KlOl,  and  K102  wastes.)  Therefore,  a  2- 
year  national  capacity  variance  bom  the 
effective  date  is  being  granted  for  these 
wastes. 

d.  Stabilization.  Treatment  standards 
for  F006  and  K046  wastes  are  based  on 
stabilization.  In  addition,  stabilization  is 
required  for  treatment  residuals  from 
other  wastes.  (As  discussed  in  section 
III.  A.  7..  the  Agency  is  setting  a 
treatment  standard  based  on 
stabilization  for  non-explosive  K046 
wastes,  while  allowing  the  "soft 


hammer"  to  apply  to  explosive  K046 
wastes.)  Because  the  Agency  does  not 
have  data  which  allows  it  to  determine 
the  volume  of  waste  associated  with 
each  type  of  K046,  EPA  has  assumed  the 
entire  volume  will  require  stabilization. 
The  Agency  estimates  that  about  148 
million  gallons  per  year  of  these  wastes 
require  stabilization  capacity  as  a  result 
of  the  treatment  standards  promulgated 
today. 

Many  commenters  questioned  the 
capacity  analysis  for  F006,  arguing  that 
the  evaluation  of  available  stabilization 
capacity  does  not  guarantee  that  it  is 
capable  of  achieving  the  treatment 
standard.  The  standard  is  based  on  the 
performance  of  cement  and  pozzolanic- 
based  stabilization.  Although  the  TSDR 
Survey  does  contain  data  on  other 
stabilization  methods,  only  these  two 
types  of  stabilization  were  included  in 
the  capacity  analysis  (i.e..  only  the  types 
considered  as  BOAT).  Furthermore,  the 
methodology  for  detennining  BDAT 
includes  factors  that  account  for 
performance  variability;  therefore,  the 
Agency  is  reasonably  siue  that  the 
capacity  included  in  this  analysis  is 
capable  of  achieving  the  treatment 
standard.  The  Agency  evaluated 
commercial  capacity  and  determined 
that  there  is  approximately  495  million 
gallons  of  stabilization  capacity 
available,  more  than  enou^  to  treat 
these  wastes.  No  capacity  variance  is 
being  granted  for  wastes  for  which 
treatment  standards  are  based  on 
stabilization. 

e.  High  Temperature  Metala 
Recovery/Stabilization.  The  treatment 
standard  for  K061  waste  containing  15% 
or  more  total  zinc  (high  zinc  K061)  is 
based  on  high  temperature  metals 
recovery.  For  wastes  containing  less 
than  15%  zinc  (low  zinc  K061)  the 
standard  is  based  on  stabilization. 
Based  on  data  received  from 
commenters.  approximately  75%  of  K061 
waste  contains  15%  or  more  total  zinc. 
Thus,  an  estimated  62  million  gallons  of 
high  temperature  metals  recovery 
capacity  is  required  but  only  34  million 
gallons  of  capacity  is  available. 
Therefore,  a  two-year  national  capacity 
variance  from  the  high  temperature 
metals  recovery  standard  has  been 
granted  to  high  zinc  K061  wastes.  As 
discussed  in  section  III.  A.  7.,  the 
Agency  is  setting  an  interim  standard 
for  high  zinc  K061  wastes  based  on 
stabilization.  Consequently  the  entire 
volume  of  K061  waste  will  require 
stabilization  capacity  on  an  interim 
basis.  Thus,  the  required  stabilization 
capacity  is  83  million  gallons  for  K061 
plus  148  million  gallons  for  other  wastes, 
for  a  total  of  231  milUon  gallons. 


Using  the  new  TSDR  survey,  the 
Agency  has  determined  that  there  is 
enough  stabilization  capacity  for  K061 
wastes  and  other  waste  codes  and, 
therefore,  no  capacity  variance  is  being 
granted  for  the  two-year  period  during 
which  the  interim  stabilization  standard 
will  be  in  effect 

f.  Wastewater  Treatment.  Treatment 
standards  for  K062  waste  are  based  on 
wastewater  treatment  (chromium 
reduction,  chemical  precipitation  and 
filtration).  The  Agency  estimates  that 
less  than  42  million  gallons  per  year  of 
this  waste  require  various  types  of 
wastewater  treatment  as  a  result  of  the 
treatment  standards  promulgated  today. 

Using  the  new  TSDR  survey  data,  the 
Agency  evaluated  commercial  capacity 
and  determined  that  there  is  adequate 
capacity  available  for  wastewater 
treatment  Therefore,  no  capacity 
variance  is  being  granted  for  K0e2. 

g.  Sludge  Treatment  Treatment 
standards  for  K071  waste  are  based  on 
sludge  treatment  (acid  leaching, 
chemical  oxidation,  and  sulfide 
precipitation  and  filtration).  The  Agency 
estimates  that  about  4  million  gallons 
per  year  of  this  waste  requires  sludge 
treatment  as  a  result  of  the  treatment 
standards  promulgated  today. 

After  analyzing  the  new  TSDR  Survey 
data,  the  Agency  has  determined  that 
there  is  not  enough  treatment  capacity 
commercially  available  to  treat  K071. 
Therefore,  a  2-year  national  capacity 
variance  is  being  panted  for  K071. 

h.  Wastes  for  Which  Treatment 
Standards  are  Based  on  Solvent 
Recovery  or  Solvent  Extraction.  The 
treatment  standards  for  K103  and  K104 
wastes  are  based  on  solvent  recovery. 
BDAT  for  K103  is  solvent  extraction, 
followed  by  steam  stripping,  followed 
by  carbon  adsorption,  followed  by 
carbon  regeneration.  BDAT  for  K104  is 
solvent  extraction  followed  by  liquid 
incineration  and  followed  by  steam 
stripping,  followed  by  carbon 
adsorption,  followed  by  carbon 
regeneration. 

Using  the  new  TSDR  Survey  data, 
EPA  determined  that  the  only  volumes 
of  these  wastes  that  require  alternative 
commercial  capacity  are  those  "derived 
from"  wastes  not  amenable  to  solvent 
recovery  or  solvent  extraction  because 
of  their  physical  forms.  Therefore,  the 
Agency  assumed  that  the  K103  and  K104 
wastes  requiring  alternative  treatment 
will  undergo  incineration,  followed  by 
stabilization  of  the  ash.  The  Agency 
believes  that  this  treatment  can  achieve 
the  standard,  and  the  volumes  of  K103 
and  K104  requiring  alternative  treatment 
have  been  included  in  the  incineration 
and  stabilization  totals. 
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i.  Wastes  Not  Requiring  Alternative 
Capacity.  After  reviewing  the  new 
TSDR  Survey,  EPA  determined  that  a 
number  of  First  Third  wastes  do  not 
require  alternative  capacity,  even 
though  treatment  standards  are  being 
promulgated.  These  wastes  are:  K004, 
K008,  K015,  KOie,  K021,  K036,  K044, 
K045,  K047,  K060,  K099,  and  some  K069. 
Each  of  these  is  discussed  below. 

Treatment  standards  for  K044,  K045 
and  K047  wastes  are  based  on  open 
detonation,  for  which  there  is  no 
capacity  constraint.  The  Agency 
believes  that  when  open  detonation  is 
properly  conducted,  the  residuals  are  no 
longer  reactive,  nor  do  they  exhibit  any 
other  characteristic.  Other  treatment 
methods  which  achieve  the  same  results 
are  also  permissible.  Therefore,  K044, 
K045,  and  K047  do  not  require 
alternative  commercial  capacity  and 
further  analysis  is  not  necessary. 

Treatment  standards  for  K099  waste 
are  based  on  chlorine  oxidation.  The 
Agency  determined  that  this  waste  is 
only  being  generated  at  one  facility,  and 
that  the  generator  is  able  to  treat  the 
waste  on-site.  Therefore,  no  volumes 
were  reported  as  requiring  alternative 
commercial  capacity  and  no  further 
analysis  is  necessary. 

Treatment  standards  for  K015  waste 
are  based  on  liquid  incineration,  and 
standards  for  K018  waste  are  based  on 
solid/sludge  incineration.  After 
analyzing  the  new  TSDR  Survey  data, 
the  Agency  determined  that  neither  of 
these  wastes  was  reported  in  the  TSDR 
survey  as  being  land  disposed. 
Therefore,  no  alternative  treatment 
capacity  is  required.  It  is  possible  that 
all  of  these  wastes  are  being  treated  on- 
site  and  do  not  require  commercial 
capacity.  It  is  also  possible  that  these 
wastes  are  not  being  land  disposed,  or  if 
they  are,  they  are  land  disposed  by  a 
method  not  covered  in  the  TSDR  Survey 
(underground  mines)  or  not  included  in 
the  proposed  rule  (deep  well  injection). 
Finally,  the  wastes  may  not  have 
required  alternative  capacity  in  1986,  the 
reporting  period  covered  by  the  TSDR 
Survey. 

Treatment  standards  for  non-calcium 
sulfate  K069  waste  are  based  on  total 
recycle,  meaning  this  waste  cannot  be 
land  disposed.  Available  information 
shows  that  most  K069  wastes  currently 
being  generated  are  being  recycled  and 
do  not  require  alternative  capacity.  As 
discussed  in  section  III.  A.  7.,  some  K069 
wastes  contain  high  levels  of  calcium 
sulfate.  These  wastes  cannot  be 
recycled.  The  Agency  is  not 
promulgating  a  treatment  standard  for 
calcium  sulfate  containing  K069  wastes; 
these  wastes  will  be  subject  to  the  "soft 
hammer"  requirements. 


The  Agency  proposed  a  treatment 
standard  of  "no  land  disposal"  for  K004, 
K008.  K021,  K025.  K038,  K060,  K073  and 
KlOO  wastes  and  for  wastewaters  from 
F006.  K022,  K046,  K061.  K069,  and  K106. 
based  on  the  belief  that  they  are  no 
longer  being  generated  or  are  not  being 
land  disposed.  Commenters  noted  that 
these  wastes  are  being  generated  in  the 
form  of  landfill  leachate  even  though 
ongoing  production  processes  may  no 
longer  produce  the  wastes.  Also,  these 
wastes  may  be  present  in  contaminated 
ground  water  and.  thus,  may  be 
generated  during  cleanup  actions. 

Because  a  "no  land  disposal" 
standard  could  hinder  or  preclude 
necessary  and  desirable  collection  and 
treatment  of  leachate  and  contaminated 
ground  water,  the  Agency  has  not 
established  standards  for  the 
wastewater  components  of  the  "no  land 
disposal"  wastes.  In  addition,  the 
Agency  is  revising  the  schedule  for  the 
prohibition  on  land  disposal  and 
establishment  of  treatment  standards 
(40  CFR  268.10)  to  move  leachate  from 
"soft  hammer"  wastes,  contaminated 
ground  water  from  "soft  hammer" 
wastes,  and  certain  "soft  hammer" 
wastewater  residues  from  treatment  to 
the  Third  Third  to  avoid  disruptive 
effects  while  standards  are  developed 
(see  section  III.  C.  3.  for  further 
discussion). 

For  the  non-wastewater  forms  of 
K004,  K008,  K021,  K036.  and  K060  the 
"no  land  disposal"  standard  is  being 
promulgated. 

j.  Other  Comments  on  Capacity 
Determinations.  Several  commenters 
felt  that  available  capacity  for  treating 
wastes  in  tank  systems  was 
underestimated  because  additional 
capacity  could  be  brought  on  line 
quickly  by  vendors  or  put  into  service  as 
on-site  capacity.  For  example,  one 
commenter  disagreed  with  the  variance 
provided  to  K071  waste  because  the 
BDAT  technologies  identified  for  K071 
are  simple  chemical  tank  treatment 
processes  (acid  leaching,  chemical 
oxidation,  and  sulfide  precipitation), 
which  could  be  supplied  readily  by 
vendors. 

The  Agency  believes  that  because  of 
the  time  necessary  to  construct  such 
treatment  systems  and  (in  some  cases) 
to  satisfy  permitting  requirements, 
additional  capacity  cannot  be  brought 
on-line  quickly  and  should  therefore  not 
be  considered  when  analyzing  available 
treatment  capacity.  In  addition,  as  part 
of  the  TSDR  Survey,  facilities  were 
ask«d  to  report  any  treatment  processes 
planned  to  be  operational  (considering 
construction  and  permit  time)  by 
January  1992.  Planned  capacity  reported 
in  the  TSDR  Survey,  and  taken  into 


consideration  in  the  Agency's  capacity 
determinations,  did  not  indicate  that 
additional  capacity  that  would  change 
the  capacity  determinations 
promulgated  today  would  be  available 
in  the  near  future. 

Some  commenters  believe  that  the 
Agency's  capacity  analysis 
overestimated  the  national  capacity  to 
incinerate  solids  and  sludges. 
Commenters  stated  that  the  Agency  did 
not  consider  all  necessary  factors  when 
determining  solid/sludge  incineration 
capacity.  Factors  cited  as  not 
considered  included  material  handling 
restrictions,  downtime  for  maintenance, 
storage  restrictions,  and  siting  and 
permitting  difficulties  for  future 
incineration  units.  One  commenter  felt 
that  the  Agency  overestimated  the 
volume  of  waste  requiring  solid/sludge 
incineration  capacity  because 
pretreatment  and  volume  reduction 
were  not  considered.  The  same 
commenter  also  felt  that  the  Agency 
underestimated  solid/sludge  treatment 
capacity  because  liquid  incineration 
capacity  could  easily  be  converted  for 
solid/sludge  incineration. 

The  Agency  based  its  latest 
incineration  capacity  determination  on 
the  1987  TSDR  Survey  database.  When 
completing  the  TSDR  Survey,  the 
facilities  were  asked  to  consider 
downtime  for  maintenance  and  other 
factors  when  reporting  the  treatment 
capacity  for  existing  and  future  units. 
Therefore,  such  factors  should  be 
reflected  in  the  estimates  of  available 
solid/sludge  incineration  capacity.  In 
addition,  the  TSDR  Survey  did  request 
information  on  plans  to  change  the  types 
of  capacity  available  (e.g.,  liquid  to 
solid/sludge  incineration)  and  this 
information  is  included  in  the  estimates. 
Therefore,  EPA  disagrees  with  both  of 
these  comments. 

Commenters  expressed  concern 
because  the  Agency's  determinations  of 
required  treatment  capacity  did  not  take 
into  account  the  volumes  of  waste  that 
will  be  removed  from  surface 
impoundments  undergoing  clean  closure. 
Therefore,  the  commenters  felt  that  the 
Agency  underestimated  the  volume  of 
wastes  requiring  alternative  treatment. 

This  issue  is  discussed  earlier  in  this 
section  with  respect  to  KOOl  wood 
preserving  wastes.  Some  information 
was  provided  by  commenters  on  the 
volumes  of  wastes  currently  in  surface 
impoundments  at  their  facilities; 
however,  for  the  reasons  set  out  in  the 
earlier  discussion  of  KOOl,  the  Agency 
believes  that  both  the  timing  of  closures 
and  the  amount  of  mdlorlal  which  will 
actually  require  incineration  are 
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uncertain  at  this  time,  and  therefore 
cannot  be  used  in  the  capacity  decision. 
The  new  TSDR  data  have  implications 
for  "soft  hammer"  certifications.  A  "soft 
hammer"  certification  for  a  waste 
amenable  to  treatment  by  a  method  for 
which  ample  capacity  exists  will  be 
critically  examined  by  EPA  and  is  more 
likely  to  be  invalidated.  Examples  are 
wastes  amenable  to  liquid  injection 
incineration  or  to  stabilization. 

4.  Alternative  Capacity  and  Effective 
Dates  for  Solvent  Wastes  and  California 
List  Wastes 

Using  the  new  TSDR  data,  EPA 
reevaluated  waste  volumes  requiring 
alternative  capacity  because  of  the 
Solvents  final  rule  (51  FR  40572)  and  the 
California  list  final  rule  (52  FR  25760). 
The  new  analyses  indicated  significant 
changes  in  waste  management  practices 
and  capacity,  notably,  significant 
increases  in  incineration  capacity. 
Consequently,  some  national  capacity 
variances  are  no  longer  necessary. 
Capacity  variances  are  no  longer 
needed  for  F001-F005  solvents 
generated  by  small  quantity  generators 
(i.e.,  generators  of  100-1000  kilograms  of 
hazardous  wastes  per  month),  CERCLA 
response  actions,  and  RCRA  corrective 
actions  addressed  in  §§  268.30(a)  (1)  and 
(2),  with  the  exception  of  solvent- 
contaminated  soils.  Also,  capacity 
variances  are  no  longer  needed  for 
California  list  HOCs,  with  the  exception 
of  HOC-contaminated  soils.  BOAT  for 
these  wastes  is  incineration,  and  the 
new  data  indicate  significant  increases 
in  incineration  capacity,  assuring 
adequate  capacity  for  these  wastes. 

The  May  17  notice  proposed  to 
terminate  these  national  capacity 
variances  as  of  the  date  of  promulgation 
of  the  final  First  Third  rule.  Based  on 
comments  received,  some  of  which  point 
out  the  short  comment  period  on  the 
May  17  proposal  necessitated  by  the 
statutory  deadline,  the  Agency  has 
decided  to  allow  the  capacity  variances 
for  certain  solvent  wastes  to  expire  and 
to  terminate  the  California  list  HOCs 
variance  on  November  8, 1988.  The 
Agency  believes  that  the  three-month 
delay  will  not  result  in  any  adverse 
environmental  effects  and  will  permit 
generators  of  California  list  wastes,  for 
which  the  variance  is  being  terminated 
eight  months  earlier  than  expected,  to 
arrange  for  appropriate  treatment  and 
disposal  of  their  wastes,  if  they  have  not 
done  so  already. 

5.  National  Variances  from  the  Effective 
Date  for  Contaminated  Soil  and  Debris 

a.  Legal  Authority.  Under  RCRA 
sections  3004  (d)(3)  and  (e)(3).  Congress 
provided  that  the  land  disposal 


restrictions  provisions  for  disposal  of 
certain  "contaminated  soil"  and 
"debris"  from  CERCLA  104  and  106 
response  actions  and  from  RCRA 
corrective  actions  would  not  apply  until 
48  months  from  the  enactment  of 
HSWA.  These  provisions  apply 
specifically  to  soil  and  debris 
contaminated  with  spent  solvents, 
certain  dioxin-containing  wastes,  and 
California  list  restricted  hazardous 
wastes.  November  8, 1988,  therefore,  is 
the  applicable  effective  date  established 
under  RCRA  sections  3004  (d)(3)  and 
(e)(3)  for  CERCLA  and  RCRA  corrective 
action  contaminated  soil  and  debris. 
Congress  provided  no  such  alternative 
statutory  effective  date  for  CERCLA  and 
RCRA  soil  and  debris  contaminated 
with  First  Third  (or  Second  Third) 
wastes.  Thus,  the  statutory  effective 
date  for  these  wastes  is  the  same  as  for 
any  other  hazardous  waste  which  is 
included  in  the  first  one-third  of  the 
schedule— August  8, 1988.  No 
coramenter  disagreed  with  this  analysis. 
(See  the  May  17. 1988  proposed  rule  for 
a  more  detailed  explanation  of  legal 
authority  and  other  aspects  of  the 
proposed  variance.) 

An  important  factor  in  setting  this 
later  effective  date  for  soil  and  debris 
from  cleanup  actions  was  Congress' 
evident  acknowledgment  that  it  would 
take  extra  time  to  develop  treatment 
capacity  for  soils  and  debris 
contaminated  with  these  wastes. 
Foreseeing  this  potential  shortfall. 
Congress  placed  these  wastes  on  an 
alternative  schedule  approximately  the 
same  as  the  one  for  the  first  group  of 
wastes  prohibited  under  section  3004(g). 
Restricted  hazardous  wastes  are 
normally  prohibited  from  land  disposal 
as  soon  as  the  statutory  deadline  passes 
(RCRA  section  3004(h)(1)).  If,  however, 
there  is  a  lack  of  adequate  alternative 
protective  treatment,  recovery,  or 
disposal  capacity  to  treat  the  wastes, 
the  Agency  may  set  an  alternative 
effective  date  based  on  the  earliest  date 
on  which  such  adequate  capacity 
becomes  available,  not  to  exceed  two 
years  (RCRA  section  3004(h)(2)). 

b.  SoU  and  Debris  Capacity  Variance. 
In  today's  rule,  the  Agency  is  granting  a 
national  capacity  variance  for  certain 
contaminated  soils  for  which  BOAT  is 
based  on  solids  incineration. 

A  partial  estimate  of  the  amount  of 
soil  requiring  solids  incineration  is 
shown  below.  These  amounts  represent 
the  quantity  of  soils  land  disposed  at 
RCRA  facilities  in  1988.  The  amount  of 
soils  generated  by  CERCLA  response  or 
RCRA  corrective  actions  requiring  solids 
incineration  is  not  currently  known. 

•  Solvent— 28  million  gal/yr. 

•  Dioxin — (none  reported  in  1986). 


•  California  List  HOCs  (other  than 
First  Third  wastes  for  which  treatment 
standards  were  proposed) — 4  million 
gal/yr. 

•  First  Third  (for  which  treatment 
standards  were  proposed) — 12  million 
gal/yr. 

EPA  expects  that  all  of  the  solids 
incineration  capacity  will  be  utilized  as 
a  result  of  other  actions  taken  today, 
and  therefore  that  there  will  be  a  lack  of 
capacity  for  incineration  of  soils. 

In  the  May  17, 1988  proposal,  the 
Agency  also  requested  comment  on  the 
advisability  of  applying  the  variance  to 
debris  contaminated  with  solvents, 
certain  dioxins  or  HOCs  above  1 ,000 
ppm.  as  well  as  to  debris  contaminated 
with  First  Third  wastes.  Several 
commenters  addressed  this  issue  and  all 
were  in  favor  of  including  debris  in  the 
2-year  national  capacity  variances.  The 
Agency  agrees  and.  therefore,  debris  is 
included  in  the  national  variances  along 
with  contaminated  soils  generated  from 
CERCLA  response  actions  and  RCRA 
corrective  actions.  Many  commenters 
urged  that  the  variance  be  broadened  to 
apply  to  soils  contaminated  with 
solvent,  dioxin  and  California  list 
wastes  other  than  those  from  CERCLA 
response  and  RCRA  corrective  actions. 
The  Agency  believes  this  to  be 
precluded  by  the  wording  of  the  statute. 
See  the  May  17  proposed  rule  for  a  more 
detailed  explanation. 

The  national  capacity  variance 
applies  to  soils  and  debris  contaminated 
with  spent  F001-F005  solvents  and  F020- 
F023  and  F026-F028  dioxins  which  result 
from  a  response  action  taken  under 
CERCLA  sections  104  or  106  or  a  RCRA 
corrective  action.  Soils  and  debris 
contaminated  with  California  Ust  HOC 
wastes  which  result  from  a  response 
action  taken  under  CERCLA  sections 
104  or  106  or  RCRA  corrective  actions 
are  also  included  in  the  variance.  Such 
contaminated  CERCLA  and  RCRA  soils 
and  debris  are  covered  by  the  capacity 
variance  until  November  8, 1990— two 
years  from  the  statutory  effective  date 
applicable  to  these  wastes. 

A  national  capacity  variance  is  also 
being  granted  for  soils  and  debris 
contaminated  with  certain  First  Third 
wastes  for  which  the  treatment 
standards  are  based  on  incineration; 
however,  it  is  not  limited  exclusively  to 
soils  from  CERCLA  response  and  RCRA 
corrective  actions.  The  variance  applies 
to  soils  and  debris  contaminated  with 
the  following  First  Third  wastes:  KOOl. 
K015.  K018.  KOia  K019.  K020.  K022, 
K024.  K030.  K037.  K048-K052.  K083. 
KOee.  K087.  KlOl.  K102.  K103  and  K104. 
Soils  and  debris  contaminated  with  the 
specified  First  Third  wastes  receive  a 
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variance  that  extends  the  effective  date 
for  the  land  disposal  restrictions  to 
August  8. 1990. 

The  effective  dates  for  soil  and  debris 
established  by  today's  final  action  have 
been  summarized  in  the  following  table: 

Summary  of  Final  Effective  Dates 


Restricted  hazar(k>us  waste 


Piohibl- 

tion 
etteclrve 
date  m 
today's 
final  rule 


I.  Solvent-  and  dioxm-containing  soH  and 
debris  from  CERCLA  response  or 
RCRA  corrert've  actions 

II.  Soil  and  debris  f^T  from  CERCLA 
response  ar.Bons  or  RCRA  corrective 
aclions  coniamiriated  with  less  than 
1%  total  solvents  or  certain  dioxins    . . 

III.  Soil  and  debns  contaminated  »nth 
Calitornja  list  HOCs  from  CERCI.A  re- 
sponse actions  or  RCRA  corrc-ctn/e 
actions 

IV  Soil  and  debns  contaminafed  with 
Califomia  list  HOCs  NOT  from 
CERCLA  response  actions  or  RCRA 
corrective  actions 

V.  All  soil  and  debns  contaminated  with 
First  Third  wastes  for  which  treatment 
standards  are  based  on  incineration 


11-8-90 


11-8-88 


11  8-90 


7-8-89 


8-8-90 


The  Agency  acknowledges  that 
granting  a  national  capacity  variance  for 
contaminated  soils  is  a  policy  choice. 
That  is.  EPA  could  have  separated  out 
some  segment  of  CERCLA  and  RCRA 
corrective  action  soils  for  immediate 
prohibition  instead  of  rescinding  the 
variance  for  other  HOC  and  solvent 
wastes  requiring  solids  incineration. 
EPA  did  not  pursue  this  course  for 
several  reasons.  First,  it  would  be 
difficult,  if  not  impossible,  to  separate 
out  a  discrete  segment  of  contaminated 
clean-up  soils  to  fit  the  available 
treatment  capacity.  More  importantly, 
the  precise  amount  of  CERCLA  and 
RCRA  corrective  action  soils  to  be 
generated  over  the  next  24  months  is  not 
certain  due  to  the  unpredictable  pace  of 
clean-up  actions,  whereas  the  volume  of 
other  surface  diapoDal  wastes  requiring 
solids  incineration  capacity  is  much 
belter  quantified.  By  rescinding 
variances  for  the  wastes  whose  volume 
is  better  quantified,  EPA  is  far  more 
certain  that  the  existing  treatment 
capacity  will  actually  be  utilized.  That 
is,  EPA  is  not  reserving  scarce  solids 
incineration  capacity  for  contaminated 
soils  that  might  never  be  generated,  and 
is  thus  structuring  these  variances  to 
make  certain  that  scarce  solids 
incineration  capacity  will  actually  be 
utilized. 

With  respect  to  soils  contaminated 
with  spent  solvents,  certain  dioxins.  and 
HOC  wastes,  only  those  that  result  from 
a  response  action  taken  under  section 


104  or  106  of  CERCLA  or  a  corrective 
action  required  under  RCRA  are 
included  under  this  capacity  variance. 
For  all  other  soils  contaminated  with 
these  wastes,  an  application  for  a  case- 
by-case  extension  may  be  submitted  if 
adequate  alternative  capacity  cannot 
reasonably  be  made  available  by  the 
applicable  effective  date. 

c.  Definition  of  "Soil" and  "Debris". 
For  the  purpose  of  determining  whether 
a  contaminated  material  is  subject  to 
this  national  variance,  some  definition 
of  the  terms  "soil"  and  "debris  '  is 
needed.  Soil  is  defined  as  materials  that 
are  primarily  geologic  in  origin  such  as 
silt,  loam,  or  clay,  and  that  are 
indigenous  to  the  natural  geological 
environment.  In  certain  cases  soils  will 
be  mixed  with  liquids,  sludges  or  debris. 
The  Agency  solicited  comment  on 
appropriate  methods  for  determining 
whether  such  mixtures  should  be 
considered  a  soil  waste. 

Several  commenters  addressed  this 
issue;  they  generally  favored  the 
inclusion  of  such  mixtures  in  the 
capacity  variance.  However,  they  did 
not  offer  practical  methods  for  making  a 
generally  applicable  determination  on 
what  these  mixtures  should  be. 
Therefore,  the  Agency  will  make  such 
determinations  on  a  case-by-case  basis. 
As  proposed,  however,  soils  do  not 
include  wastes  withdrawn  from  active 
hazardous  waste  management  units, 
such  as  impoundment  dredgings.  Such 
wastes  are  sludges,  not  soils,  and  EPA 
has  evaluated  the  volume  of  these 
sludges  in  its  capacity  estimates  [based 
on  TSDR  survey  reports),  and 
determined  that  sufficient  capacity 
exists  for  these  wastes. 

The  variance  obviously  does  not 
apply  to  materials  produced  as  a  result 
of  the  deliberate  addition  of  soil  or  dirt 
to  a  restricted  hazardous  waste.  Such  a 
practice  is  forbidden  by  ihe  provisions 
of  the  dilution  prohibition  (40  CFR 
268.3). 

For  the  purpose  of  determining 
whether  a  contaminated  material  is 
subject  to  this  national  variance,  debris 
is  defined  as  materials  that  are  primarily 
non-geologic  in  origin  such  as  giass. 
trees,  and  shrubs,  and  man-made 
materials  such  as  concrete,  clothic?; 
partially  buried  whole  or  crushed  empty 
drums,  cnpacitcrs,  and  other  synthetic 
manufactuied  items.  This  may  also 
include  geologic  materials  identified  as 
not  indigenous  to  the  natural  geological 
environment  at  or  near  the  site  or 
identified  as  indigenous  rocks  exceeding 
a  total  size  that,  based  on  engineering 
judgement,  will  affect  performance  of 
available  treatment  technologies. 


d.  Notes  on  Drafting  of  the  Regulatory 
Language.  To  implement  these  changes 
in  the  various  cap.icity  variances.  EP.\ 
is  amending  the  regulatory  language  in 
§1  263.30  through  368  33.  With  respect  to 
the  solvent  wastes  covered  in  §  268  30, 
the  Agency  is  adding  a  new  §  288.30fc) 
dealing  with  contaminated  soil  and 
debris  from  CERCL^  response  and 
RCR.'\  corrective  actions.  This  provision 
replaces  existing  §  268.1(cj(3). 

New  §  268.30(b)  groups  all  the  .solvent 
wastes  having  a  November  8, 1988 
prohibition  effective  date.  As  noted 
above,  new  §  268.30(c)  sets  forth  the 
1990  effective  date  for  CERCLA 
response  and  RCRA  corrective  action 
contaminated  soil  and  debris.  Also 
added  is  language  indicating  that  if 
these  wastes  are  to  be  disposed  in 
landfills  or  surface  impoundments  until 
the  prohibition  effective  date,  the 
landfill  or  impoundment  unit  must  meet 
the  section  3004(o)  minimum  technology 
requirements  (see  53  FR  11769). 

The  Agency  is  making  similar  changes 
in  §§  268.31,  268.32,  and  268.33  to  reflect 
the  revised  effective  dates.  The  language 
in  §  268.33(c)  indicates  that  the  1990 
effective  date  applies  to  ail  soils 
contaminated  with  First  Third  wastes 
with  treatment  standards  based  on 
incineration. 

/.  Recyclable  Materials  Used  in  a 
Manner  Constituting  Disposal 

In  the  May  17  proposal.  EPA  proposed 
to  amend  §  266.20  of  the  regulations  to 
provide  that  hazardous  waste-derived 
products  that  are  recycled  by  being 
placed  on  the  land  must  meet  the 
applicable  treatment  standard  for  each 
waste  that  they  contain  as  a  condition 
for  remaining  exempt  from  all  other 
hazardous  waste  re,qulation  (53  FR 
l/t}U5J.  The  Agency  reasoned  that 
conditioning  the  existing  regulatory 
exemption  in  this  way  would  effectuate 
the  land  disposal  restrictions  statutory 
provisions  by  requiring  that  hazardous 
wastes  coip.ply  with  applicable 
treatment  standards  before  they  are 
recycled  by  being  placed  on  the  land. 
Most  commenters  supported  this 
proposal,  a  number  urging  the  Agency  to 
end  the  regulatory  exemption  altogether. 
Persons  producing  fertilizers  from  waste 
KORl.  however,  mfiintained  that  their 
fertilizers  were  safe  to  apply  and  were 
similar  in  composition  to  oiher  zinc 
containing  fertilizers  not  produced  from 
hazardous  wastes.  They  therefore  urged 
the  Agency  to  retain  the  regulatory 
exemption  or  to  reclassify  the  fertilizers. 
Finally,  a  few  commenters  argued  that 
hazardous  secondary  materials  that  are 
recycled  by  being  placed  on  the  land  are 
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not  wastes  at  all  because  they  are  not 
being  "discarded". 

EPA  has  decided  to  finalize  the 
proposed  rule  with  respect  to  hazardous 
waste  derived  products  that  are  placed 
on  the  land,  except  that  EPA  is  not 
taking  any  action  with  respect  to 
fertilizers  that  use  waste  K061  as  an 
ingredient  (so  that  such  fertilizers  will 
remain  exempt  from  regulation).  EPA  is 
conditioning  the  regulatory  exemption 
for  the  reasons  stated  in  the  proposal, 
most  particularly  because  the  land 
disposal  restrictions  statutory 
provisions  indicate  that  wastes  are  not 
to  be  placed  on  the  land  until  they  have 
been  pretreated  to  meet  the  standards 
EPA  established  pursuant  to  section 
3(X)4(m].  Where  a  waste-derived  product 
is  produced  from  more  than  one 
prohibited  waste,  the  waste-derived 
product  would  have  to  meet  the 
treatment  standard  for  each  hazardous 
waste  that  it  contains,  and  if  there  are 
different  treatment  standards  for 
common  constituents,  then  the 
"product"  would  have  to  meet  the  most 
stringent  of  those  standards. 

EPA  also  solicited  comment  on  an 
appropriate  tracking  system  for 
hazardous  waste-derived  products  to 
document  that  these  materials  meet  the 
applicable  treatment  standards. 
Hazardous  wastes  sent  to  recycling 
facilities  for  ultimate  use  in  waste- 
derived  products  that  are  to  be  placed 
on  the  land  are  already  subject  to 
regulation  under  section  268.7  (as  well 
as  the  rest  of  subtitle  C],  and  so  persons 
shipping  such  wastes  already  must 
notify  the  recycler  that  the  wastes  are 
prohibited  (5§  268.7(a)  and  266.21).  EPA 
has  decided,  however,  that  once  the 
recycler  produces  a  waste-derived 
product  that  meets  the  treatment 
standard,  the  recycler  is  not  required  to 
notify  the  receiving  facility  that  it  (the 
receiving  facility)  is  receiving  a 
hazardous  waste.  The  ultimate  user  of 
the  hazardous  waste-derived  product  is 
not  a  normal  disposal  facility,  but  rather 
operates  as  a  commercial  entity.  As 
such,  this  entity  is  not  a  meaningful 
repository  of  a  treatment  facility's  (i.e., 
the  recycler's)  certification  and  tracking 
documents  prepared  pursuant  to 
5  268.7(b).  Accordingly,  EPA  has 
decided  that,  instead  of  the  recycler 
submitting  information  to  the  ultimate 
user,  all  of  the  §  268.7  information  is  to 
be  submitted  to  the  appropriate  EPA 
Regional  office  or  State  authority.  The 
only  difference  in  reporting 
requirements  would  be  that  the 
recycling  facility  also  keep  records  of 
the  name  and  location  of  each  entity 
receiving  the  hazardous  waste-derived 
product.  In  this  way,  the  appropriate 


regulatory  authority  will  be  on  notice  of 
the  location  of  each  shipment  and  that 
the  shipment  has  met  the  applicable 
treatment  standards  for  the  hazardous 
wastes  contained  within  the  waste- 
derived  product. 

EPA  has  further  determined  that 
fertilizers  produced  from  hazardous 
waste  K061  should  remain  exempt  from 
all  regulation  for  the  present  time.  For  a 
further  discussion  of  this  determination, 
see  section  III.  A.  7. 

EPA  also  wishes  to  take  this 
opportunity  to  clarify,  in  response  to 
comment,  that  the  underlying  regulatory 
provision  §  266.20,  does  not  apply  to 
materials,  such  as  cement  or  aggregate, 
that  are  not  produced  from  hazardous 
wastes.  This  is  true  even  for  cement  or 
aggregate  produced  in  a  furnace  that  is 
powered  in  whole  or  in  part  by 
hazardous  waste  fuel.  Section  266.20 
applies  when  a  process  "use(s) 
hazardous  wastes  as  ingredients"  to 
produce  a  product  that  is  then  applied  to 
the  land  (50  FR  628;  January  4, 1985).  To 
be  covered  by  the  rule,  a  product  must 
"contain"  the  hazardous  waste. 
Materials  such  as  cement  or  aggregate 
that  are  produced  from  raw  materials, 
but  come  from  processes  that  may  be 
fired  by  hazardous  waste  fuels,  are 
consequently  not  covered  by  this 
provision.  They  do  not  use  hazardous 
waste  as  ingredients.  Section  266.20  thus 
applies  when  hazardous  wastes  are 
incorporated  directly  into  a  product 
which  is  to  be  applied  to  the  land; 
hazardous  wastes  recycled  in  this  way 
thus  really  are  being  disposed.  There  is 
no  such  direct  link  with  disposal  when 
hazardous  wastes  are  used  to  power  a 
process  that  may  be  producing  a 
material  that  will  be  used  on  the  land. 
Products  produced  in  processes  that  use 
hazardous  waste  fuels  thus  are  not 
covered  by  section  266.20  unless  the 
process  also  uses  hazardous  wastes  as 
ingredients  in  a  product  destined  for 
land  application. 

Finally,  EPA  responds  briefly  to  those 
commenters  alleging  that  materials  used 
in  a  manner  constituting  disposal  are 
not  being  discarded  and  therefore  are 
not  solid  wastes.  As  the  Agency  has 
explained  many  times,  use  constituting 
disposal  involves  as  a  practical  matter 
the  disposal  of  wastes.  The  wastes  are 
being  gotten  rid  of  by  placing  them 
directly  on  the  land  (see  e.g.,  53  FR  521- 
22;  January  8, 1988).  The  indications  that 
Congress  meant  to  control  this  recycling 
practice  under  RCRA  are  legion.  [See 
RCRA  section  3004(1)  (use  of  hazardous 
waste  as  dust  suppressant  or  for  road 
treatment  is  prohibited);  H.R.  Rep.  No. 
198,  98th  Cong.  Ist  Sess.  at  46,  67-68 
(hazardous  waste-derived  products  that 


are  placed  on  the  land  are  to  be  the 
special  object  of  EPA  scrutiny  under  the 
Subtitle  C  program)).  To  say  that 
Congress  did  not  intend  to  control  these 
use  constituting  disposal  situations 
under  RCRA  is  to  say  that  Congress  had 
no  intention  of  controlling  such  damage 
incidents  as  the  Times  Beach  dioxin 
spreading  incident  where  a  group  of 
communities  were  rendered 
uninhabitable  as  a  result  of  use  of  a 
distillation  bottoms  mixed  with  used  oil 
as  a  dust  suppressant.  No  credible 
reading  of  the  statute  would  authorize 
this  type  of  conduct.  Accordingly,  EPA 
views  all  use  constituting  disposal 
recycling  activities  involving  hazardous 
secondary  materials  as  within  its 
jurisdiction  under  RCRA  subtitle  C. 

/.  Reclamation  of  Indigenous  Waste 

In  the  proposed  rules,  the  Agency 
indicated  that  where  it  was  proposing 
treatment  standards  based  on  some  type 
of  metal  recovery  technology,  it  might 
not  write  treatment  standards  for  the 
wastes  generated  by  the  metal  recovery 
technology  (for  example,  for  the  slag 
generated  by  resmelting  hazardous 
waste  K069,  emission  control  dust/ 
sludge  from  secondary  lead  smelting). 
(53  FR  11762).  The  Agency  indicated  that 
this  result  could  follow  from  application 
of  the  so-called  "indigenous"  principle, 
which  states  that  certain  wastes 
destined  for  material  recovery  in 
industrial  furnaces  can  be  considered  to 
be  indigenous  to  those  furnaces  and  so 
cease  to  be  solid  wastes  at  the  point 
they  are  actually  placed  in  the  furnace. 
(53  FR  11753).  The  particular  waste 
codes  that  might  be  affected  by 
application  of  this  principle  are  K061 
and  K069. 

Although  EPA  has  discussed  this 
concept  for  some  time,  and  most 
commenters  have  agreed  that  some  type 
of  indigenous  principle  is  desirable  and 
perhaps  legally  required,  EPA  has  not 
fixed  the  precise  scope  of  the  concept. 
EPA  proposed  a  definition  in  the  May  6, 
1987  rule  dealing  with  emission 
standards  for  boilers  and  industrial 
furnaces,  and  plans  shortly  to  repropose 
a  somewhat  different  meaning  for  the 
term  as  part  of  a  reproposal  of  the  boiler 
and  industrial  furnace  standards.  This 
proposed  revision  would  evaluate  both 
the  similarity  of  the  process  in  which  the 
waste  was  originally  generated  and  the 
one  in  which  it  is  being  recovered,  and 
would  also  evaluate  the  similarity  of  the 
waste  from  the  standpoint  of  identity 
and  concentration  of  Appendix  VIII 
hazardous  constituents,  and  the  raw 
material  that  it  is  replacing. 

Based  on  the  information  now  before 
it,  EPA  believes  that  K061  and  K069 
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wastes  would  be  indigenous  to  metal 
recovery  processes.  Ki)61  wastes  i<:e 
generated  by  the  same  type  of  furnace 
that  recovers  the  K061  dust,  furnaces 
from  both  the  steel  industry  ard  the  zinc 
smelting  industry  are  part  of  the  same 
generic  SIC  code  331,  and  the  dusts  are 
similar  in  composition  to  the  virgin  ores 
customarily  smelted  in  zinc  smelting 
furnaces.  Not  only  are  the  zinc  levels  the 
same  as  found  in  virgin  ores  (15% 
minimum),  the  other  toxic  metals  (lead 
and  cadmium)  are  also  present  in  zinc 
ores  in  comparable  concentrations. 
Hazardous  waste  K069  is  even  mere 
clearly  indigenous  to  the  secondary  lead 
smelting  process  since  it  is  generated 
directly  by  the  secondary  lead  process 
and  contains  no  toxic  constituents  not 
already  present  in  the  normal  feed 
material  to  the  secondary  lead  smelting 
furnace. 

It  therefore  appears  to  the  Agency 
that  the.se  two  hazardous  wastes  would 
be  considered  to  be  indigenous  to  the 
respective  metal  recovery  process  under 
any  of  the  definitions  that  EPA  is 
considering.  Because  it  appears  at  this 
time  to  be  clear  that  under  any  ultimate 
regulatory  regime  these  wastes  would 
be  indigenous,  then  the  derived  from 
rule  would  not  apply  to  any  of  the 
wastes  generated  by  the  metal  recovery 
process.  Consequently,  the  treatment 
standards  EPA  is  establishing  today  for 
K061  and  K069  do  not  apply  to  wastes 
from  the  metal  recovery  processes 
because,  by  virtue  of  the  indigenous 
principle,  the  derived  from  rule  would 
not  apply  to  these  processes  (i.e.,  the 
residuals  from  such  processes  would  not 
be  derived  from  a  hazardous  waste). 

K.  Nonrulemaking  Procedures  for  Site- 
Specific  Variances  from  the  Treatment 
Standard 

In  the  November  7, 1986  final  rule  (51 
FR  40572),  the  Agency  established  a 
procedure  for  obtaining  a  variance  from 
the  applicable  treatment  standard  (40 
CFR  268.44).  Use  of  this  variance  was 
envisioned  in  cases  where  restricted 
hazardous  wastes  differ  significantly 
from  the  wastes  evaluated  in  setting 
treatment  standards  and,  as  a  result, 
cannot  be  treated  to  meet  the  applicable 
treatment  levels  or  where  the 
technology  used  to  establish  the 
treatment  level  is  not  appropriate  to  the 
waste.  The  request  for  this  treatability 
variance  must  demonstrate,  among  other 
things,  that  the  waste  is  significantly 
different  from  the  wastes  evaluated  in 
establishing  the  treatment  standard  and 
cannot  be  treated  in  compliance  with 
the  applicable  treatment  standard.  Prior 
to  today's  final  rule,  the  section  268.44 
variance  procedures  were  available  only 
through  a  rulemaking  that  would  amend 


the  regulatory  treatment  standards  each 
time  a  variance  was  granted. 

Toddy's  final  rule  amends  §  26C.44  by 
adding  procedures  for  requesting  a  site- 
specific  va;i;;nce  from  the  treatment 
standard.  As  explained  below, 
oppoifunity  will  be  provided  for  public 
comment  on  site  specific  variances. 

1.  Background 

On  September  5, 1986.  the  Agency 
published  a  Notice  of  Availability  of 
Data  (51  FR  31783).  The  notice  requested 
comments  on  whether  EPA  should  have 
a  variance  from  the  generally  applicable 
treatment  standards,  and  the  procedures 
under  which  such  variances  should  be 
processed.  Commenters  generally 
supported  allowing  variances  from  the 
treatment  standard.  Furthermore,  in  the 
context  of  today's  modification,  some 
commenters,  while  recognizing  EPA's 
authority  to  grant  variances  t.Hrough 
rulemaking  procedures,  supported  the 
use  of  nonrulemaking  procedures. 
Because  there  was  insufficient  time  to 
fully  consider  all  issues  relating  to  the 
variance  procedure  before  the 
November  7, 1986  rule  was  promulgated, 
only  a  procedure  for  obtaining  a 
variance  from  the  treatment  standard 
which  required  rulemaking  was 
established  (51  FR  40572);  however,  the 
Agency  noted  its  intention  to  raise  the 
nonrulemaking  variance  issue  in  the 
future. 

The  Agency  requested  comment  on 
several  mcdifications  of  the  variance 
procedure  in  the  December  11, 1986 
California  list  land  disposal  restrictions 
proposal  (51  FR  44729).  Specifically, 
comment  was  requested  on  the 
advisability  of  allowing  nonrulemaking 
procedures  and  on  the  applicability  of 
such  procedures.  Comment  was  also 
requested  on  establishing  a  deadline  for 
variance  applications,  on  provisions  for 
public  comment,  and  on  the  criteria  for 
granting  nonrulemaking  variances. 

Nonrulemaking  variance  procedures 
were  again  presented  for  public 
comment  in  a  Notice  of  Availability  of 
Data  published  on  August  12, 1987  (52 
FR  30038).  It  was  noted  that  the  July  7, 
1987  California  list  final  rule  (52  FR 
25780)  set  forth  a  treatment  method 
equivalency  petition  (40  CFR  268.42)  that 
need  not  be  processed  through  a  formal 
rulemaking  in  cases  where  the  relief 
sought  would  not  have  generic 
applicabihty  and  effect.  In  the  August  12 
Notice.  EPA  solicited  further  comment 
on  the  advisability  of  applying  the  same 
reasoning  to  the  site-specific  variance 
from  the  treatment  standard  so  that 
formal  rulemaking  procedures  are  not 
mandated. 


2.  Mdjor  Comments 


The  Agency  received  several 
comments  addressing  various  aspects  of 
establishing  a  nonriilemjking  procedure 
for  site-specific  variances  irom  the 
treatment  standard.  The  majority  of 
commenters  supported  the 
establishment  of  nonrulemaking 
procedures;  their  arguments  were  based 
on  the  need  for  streamlined  proced'jres 
so  that  variances  ma>  be  reviewed  in  a 
timely  manner.  Several  commenters 
suggested  that  a  site-specific 
nonrulemaking  variance  could  be 
included  in  the  permitting  process,  thus 
offering  an  opportunity  for  public 
comment.  One  commenter  cited  the 
Supreme  Court's  decision  in  Chemical 
Manufacturers  Association  v.  NRDC. 
470  U.S.  116  (1985).  as  support  for  EPA's 
authority  to  use  a  streamlined  variance 
procedure.  On  the  other  hand,  two 
commenters  expressed  concerns  about 
utilizing  nonrulemaking  procedures.  One 
commented  that  EPA  had  the  authority 
to  grant  variances  from  the  treatment 
standard,  but  stated  that  all  petitions 
must  be  subject  to  public  review  and 
comment  before  they  are  granted.  The 
other  commenter  strongly  opposed  the 
Agency's  proposed  approach,  arguing 
that  nonrulemaking  procedures  violate 
RCRA  sections  3004(m),  7004,  and  7006. 

3.  Agency  Response  and  Summary  of 
Today's  Approach 

The  Agency  believes  that 
nonrulemaking  procedures  for  the 
variance  from  the  treatment  standard 
are  not  precluded  by  the  statute  in  cases 
where  such  a  determination  is  site- 
specific,  having  no  generic  applicability 
and  effect.  The  Agency  is  taking  this 
position  for  a  nimiber  of  reasons.  First, 
since  a  generator-specific  treatability 
variance  would  not  be  of  general 
applicability  and  effect,  such 
administrative  action  would  not  be  a 
rule  requiring  utilization  of  the 
Administrative  Procedure  Act  informal 
rulemaking  procedures.  Second,  to  the 
extent  that  section  3004(ni)  creates  an 
independent  requirement  of  rulemaking 
procedures,  this  requirement  is  satisfied 
by  the  initial  rulemaking  in  which  the 
BOAT  treatment  standard  is 
established.  In  this  regard,  the  Agency 
notes  that  there  are  numerous  instances 
where  a  statute  requires  that  a  generally 
applicable  standard  be  established  by 
regulation,  but  that  variances  from  that 
standard  need  not  be  established  via 
rulemaking.  Under  RCRA,  for  example. 
EPA  must  use  rulemaking  to  establish 
generally  applicable  standards  for 
treatment,  storage,  and  disposal 
facilities  (RCRA  section  3004(a)).  EPA, 
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however,  has  also  estabhshed  variances 
from  certain  of  these  generally 
applicable  requirements  which  can  be 
granted  by  means  other  than 
rulemaking — for  example,  the  variance 
from  the  secondary  containment 
requirement  for  hazardous  waste  tanks 
is  implemented  by  nonrulemaking 
procedures.  (See  §  264.193  (g)  and  (h]]. 
Under  the  Clean  Water  Act,  EPA  is 
required  to  establish  generally 
applicable  effluent  limitation  guidelines 
and  standards  by  regulation,  but  for 
years  has  had  in  place  a  fundamentally 
different  factors  variance  from  these 
standards  that  was  implemented  by 
nonrulemaking  procedures.  This 
Fimdamentally  Different  Factors 
variance  is  now  codified  in  the  1987 
amendments  to  the  Clean  Water  Act, 
section  301(n].  In  the  land  disposal 
restrictions  rules  themselves,  EPA 
adopted  nonrulemaking  procedures  for 
processing  demonstrations  of 
equivalency  to  a  specified  BDAT 
method.  (See  S  268.42(b]). 

In  fact,  it  appears  that  at  least  in 
RCRA,  where  Congress  meant  to 
preclude  the  Agency  from  using 
nonrulemaking  procedures  when 
granting  variances,  it  said  so  explicitly. 
(See  RCRA  section  30(n(f))  that  mandates 
use  of  informal  rulemaking  procedures 
for  processing  delisting  petitions.)  In 
other  contexts,  most  notably  RCRA 
sections  3(X)4(o}(2)  and  3005(j)  (2),  (3), 
(4),  and  (13),  Congress  itself  explicitly 
authorized  nonrulemaking  procedures 
for  granting  other  types  of  variances.  It 
thus  appears  to  the  Agency  that  the  brief 
reference  to  "regulations"  in  section 
3004(m)(l)  does  not  preclude  the  use  of 
nonrulemaking  procedures  to  grant 
individual  variances  to  an  already 
promulgated  treatment  standard. 

Therefore,  today's  final  rule 
promulgates  modifications  to  40  CPU 
268.44  that  allow  a  site-specific  variance 
from  the  treatment  standard,  having  no 
generic  applicability  and  effect,  to  be 
granted  through  nonrulemaking 
procedures.  The  Agency  agrees  as  a 
matter  of  policy  to  allow  opportunity  for 
public  notice  and  comment  prior  to 
granting  a  nonrulemaking  variance  from 
the  treatment  standard.  Because 
circumstances  under  which  one  might 
apply  for  a  site-specific  variance  vary, 
vehicles  for  public  comment  will  be 
specified  on  a  case-by-case  basis. 

The  Agency  received  no  requests  for 
variances  from  the  treatment  standards 
promulgated  in  the  solvents  and  dioxins 
final  rule  or  the  California  list  final  rule. 
It  is  di^icult  to  predict  how  many 
requests  for  variances  from  the 
treatment  standard  will  be  received  as  a 
result  of  today's  final  rule.  Therefore, 


the  Agency  is  not  establishing  a  specific 
format  for  the  variance  or  specifying 
vehicles  for  providing  public  comment  at 
this  time.  Since  the  goal  of  granting  site- 
specific  variances  from  the  treatment 
standard  through  nonrulemaking 
procedures  is  to  streamline  the  process, 
the  Agency  will  likely  provide  for  public 
comment  through  existing  public 
participation  vehicles  such  as  permit 
applications  or  modifications,  CERCLA 
Remedial  Investigation/Feasibility 
Study  documents,  or  other  relevant 
procedures  as  appropriate.  In  cases 
when  there  is  no  existing  proceeding 
which  provides  the  opportunity  for 
public  participation,  EPA  will  provide 
opportunity  for  notice  and  comment 
through  publication  in  local  newspapers, 
by  radio  broadcast,  or  through  other 
media,  similar  to  the  variance 
procedures  already  in  place  under 
S  260.33.  If  necessary,  the  Agency  will 
issue  guidance  at  a  later  date  on  the 
format  for  an  application  and  will 
specify  procedures  for  public  comment. 

The  criteria  by  which  a 
nonrulemaking  site-specific  variance 
from  the  treatment  standard  will  be 
evaluated  remain  the  same  as  those 
previously  promulgated.  The 
demonstration  should  be  made  that  the 
waste  is  significantly  different  from  the 
wastes  evaluated  in  establishing  the 
treatment  standard  and  cannot  be 
treated  in  compliance  with  the 
applicable  treatment  standard.  On  a 
site-specific  basis,  it  may  be  possible  to 
determine  that  BDAT  treatment  is 
inappropriate  for  a  particular  waste 
stream.  For  example,  incineration  of 
large  volumes  of  contaminated  soil 
under  certain  site-specific  conditions 
may  be  found  to  be  inappropriate 
treatment.  Such  an  assertion  should  be 
supported  by  analytical  data  and 
treatability  studies  to  the  greatest  extent 
possible.  Each  request  for  a  variance 
from  the  treatment  standard  must 
include  a  statement  signed  by  the 
authorized  representative  of  the 
applicant  certifying  that  the  information 
is  correct. 

The  applicant  must  apply  to  the 
Assistant  Administrator  for  the  Office  of 
Solid  Waste  and  Emergency  Response, 
addressing  the  criteria  contained  in 
S  268.44.  'The  authority  for  granting  site- 
specific  variances  to  the  treatment 
standard  may  be  delegated  to  the 
Regional  Administrator  in  the  future,  at 
which  time  the  application  would  be 
made  to  the  Regional  Administrator  in 
the  region  where  the  applicant  is 
locateH 

The  Assistant  Administrator  (or 
Regional  Administrator,  if  authority  is 
delegated)  will  evaluate  the  application 


and  issue  a  draft  notice  tentatively 
granting  or  denying  the  application. 
Notification  of  this  tentative  decision 
will  be  provided  by  newspaper 
advertisement  or  radio  broadcast  in  the 
locality  where  the  applicant  is  located. 
The  Assistant  Administrator  (or 
Regional  Administrator,  if  authority  is 
delegated)  will  accept  comment  on  the 
tentative  decision,  usually  for  30  days. 
Public  hearings  may  be  held  upon 
request  or  at  his  discretion.  A  final 
decision  will  be  made  after  evaluation 
of  comments. 

L.  Rationale  for  Immediate  Effective 
Date 

The  regulations  promulgated  today 
will  be  effective  immediately  except 
where  the  Agency  has  specified  a 
national  variance  or  otherwise  specified 
an  alternative  effective  date.  HSWA 
requires  that  today's  regulations  become 
elective  on  or  before  the  August  8, 1988 
effective  date  of  the  restrictions  on  the 
first  one-third  of  the  wastes  scheduled 
pursuant  to  RCRA  section  3004(g)(4)(A). 
If  the  Agency  fails  to  promulgate 
regulations  for  any  of  these  wastes  by 
the  statutory  effective  date,  the 
restrictions  on  disposal  of  the  waste  in  a 
landfill  or  surface  impoundment, 
stipulated  in  section  3004(g)(6)(A)  take 
effect  automatically  on  August  8, 1988.  If 
the  Agency  has  not  promulgated 
treatment  standards  for  any  scheduled 
waste  by  May  8, 1990,  that  waste  is 
prohibited  from  all  forms  of  land 
disposal  unless  a  generator  has  been 
granted  an  extension  of  the  effective 
date  (either  a  national  variance  or  a 
case-by-case  extension)  or  a  "no 

Sigration"  finding  has  been  made, 
ence,  August  8, 1988.  is  the  latest  date 
for  EPA  to  promulgate  regulations  that 
will  prevent  the  "soft  hammer"  in 
section  3004(g)  from  falling  for  all  First 
Third  wastes.  Section  3004(h)  requires 
that  regulations  established  under 
sections  3004  (d),  (e),  (f),  or  (g)  be 
effective  immediately  upon 
promulgation.  Furthermore,  section 
3004(m)  specifies  that  regulations  setting 
treatment  standards  must  have  the  same 
effective  date  as  applicable  regulations 
established  under  sections  3004  (d),  (e), 
(f).  or  (g).  For  today's  regulations  which 
set  treatment  standards  and  are 
promulgated  under  section  3004(g),  this 
date  will  be  August  8, 1988.  Since  the 
statute  clearly  states  that  the  regulations 
implementing  section  3004(g)  must  go 
into  effect  on  or  before  August  8, 1988,  in 
order  to  prevent  the  "soft  hammer"  from 
falling,  EPA  finds  that  good  cause  exists 
under  section  3010(b)(3)  to  have  an 
immediate  effective  date.  For  the  same 
reason,  EPA  finds  that  good  cause  also 
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exists  under  section  553(d)(3)  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
section  553(d)f3).  to  waive  the 
requirements  that  regulations  be 
published  at  least  30  days  before  the 
effective  date. 

IV.  Modincations  to  the  Land  Disposal 
Restrictions  Framewoik 

Today's  final  rule  does  two  things. 
First,  it  promulgates  the  Agency's 
approach  to  restricting  the  land  disposal 
of  First  Third  wastes,  presenting  the 
conditions  under  which  land  disposal  of 
these  wastes  may  be  continued.  Second, 
it  modifies  the  existing  framework  of  the 
Land  Disposal  Restrictions  Program,  as 
first  promulgated  on  November  7. 1986 
(51  FR  40572)  and  subsequently  modified 
in  the  July  8, 1987  California  list  final 
ruh'  (52  FR  25760).  Unless  otherwise 
specified,  these  modifications  will  apply 
to  h\\  restricted  wastes.  This  section  of 
today's  preamble  summarizes  these 
modifications  and  refers  to  more 
detailed  discussions  in  other  sections  of 
this  preamble. 

A.  General  Waste  Analysis  (§§264.13 
and  263.13) 

The  Agency  is  promulgating 
modifications  to  §§  204.13  and  265.13  to 
reflect  provisions  for  the  treatment  of 
"soft  hammer"  wastes  in  surface 
impoundments.  The  framework 
promu!g,-ited  November  7, 1986  provided 
for  an  exe.mption  allowing  treatment  of 
restricted  wastes  in  section  3005(j)(ll) 
surface  impoundments,  provided  that 
residuals  that  do  not  meet  the  treatment 
standard  are  removed  annually.  As 
discussed  in  section  III.C.4.,  this 
exemption  is  extended  to  allow  for 
wastes  subject  to  the  "soft  hammer" 
provisions  (i.e.,  First  Third  wastes  for 
which  no  treatment  standard  has  been 
established).  EPA  is  also  making  certain 
nonsubstantive  modifications  to  make 
these  sections  more  readable. 

B.  Operating  Record (§§ 264.73  and 

265.73) 

The  Agency  is  modifying  §§  264.73 
and  265.73  to  require  retention  of  the 
§  268.8  demonstration  and  certification, 
i.e.  the  certifications  applicable  to  "soft 
hammer"  wastes.  EPA  is  also  requiring 
facilities  to  retain  the  new  tracking 
notice  required  under  §  268.7  for 
generators  sending  "soft  hammer" 
wastes  to  receiving  facilities,  and  for 
treatment  facilities  sending  "soft 
hammer"  wastes  to  a  disposal  facility. 
The  "soft  hammer"  notice  and 
certification  is  discussed  further  in 
sections  III  B.2.  and  III.C.3.  respectively. 


C.  Ri'cyrlahle  Materials  Used  in  a 
Manner  Constituting  Disposal  (§  266.20) 

The  Agency  is  amending  §  266.20  to 
require  that  hazardous  waste-derived 
products  whose  placement  on  the  land 
was  previously  exempt  from  Federal 
regulation  must  now  meet  the  applicable 
Subpart  D  treatment  standard  (or 
3004(d)  prohibition  levels)  prior  to  such 
placement.  EPA  is,  however,  allowing 
for  one  exception  to  this  requirement; 
namely.  K061-derived  fertihzers.  See 
section  III.  I.  for  a  discussion  of  the 
Agency's  determination  concerning  this 
amendment. 

D.  Purpose,  Scope,  and  Applicability 
(§268.1) 

The  Agency  is  modifying  §  268.1  to 
include  the  "soft  hammer"  wastes  in  the 
applicability  of  the  land  disposal 
restrictions,  and  to  allow  the  disposal  of 
such  wastes  in  landfill  and  surface 
impoundment  units  meeting  the 
m.inimum  technological  requirements 
provided  such  wastes  are  the  subject  of 
a  valid  certification  under  §  268.8.  EPA 
is  also  clarifying  the  applicability  of  Part 
268  treatment  standards  to  prohibit.'^d 
wastes  generated  from  CERCLA 
response  actions. 

E.  Treatment  in  Surface  Impoundment 
Exemption  (§ 268.4) 

The  modifications  to  the  requirements 
of  §  268.4  reflect  the  special  conditions 
for  allowing  this  exemption  to  apply  to 
First  Third  wastes  for  which  no 
treatment  standards  have  been 
established.  Certain  nonsubstantive 
modifications  have  also  been  made  to 
improve  the  readability  of  the  section. 
The  conditions  relating  to  the  disposal 
of  "soft  hammer"  wastes  are  discussed 
in  section  III.C.4. 

F.  Case-by-Case  Extensions  (§  268.5) 

The  modification  to  §  268.5  reflects 
the  Agency's  new  interpretation  of 
RCRA  section  3004(h)(41,  that  wastes 
subject  to  a  national  or  case  by-case 
extension  of  the  effective  date,  if 
disposed  in  a  landfill  or  surface 
impoundment,  must  be  disposed  in  a 
unit  that  meets  the  minimum 
technological  requirements,  EPA's 
earlier  interpretation  was  that  Congress 
intended  such  wastes  to  be  disposed  in 
a  fatility  that  meets  the  minimum 
technological  requirements  of  3004(n) 
(applicable  only  to  new,  replacement, 
or  lateral  expansion  units).  The 
discussion  for  this  modification  is  found 
in  section  III.D. 

G.  "No  Migration  "  Petitions  (§  268.6) 

As  discussed  in  section  III.F.,  the 
Agency  is  modifying  the  existing 


requirements  for  petitioning  EPA  for  a 
"no  migration"  exemption  under  §  268  6. 
This  modification  promulgates 
additional  demonstrations  required  in  a 
"no  migration"  petition,  and  certain 
other  requirements  on  the  owner  or 
operator  of  a  waste  management  unit 
that  is  subject  to  a  "no  migration" 
exemption. 

H.  Testing  and  Recordkeeping  (§  268. 7) 

The  modifications  to  S  268.7  extend 
the  notification  and  certification 
requirements  to  include  the  First  Third 
wastes,  including  a  new  notification  for 
"soft  hammer"  wastes.  EP.'^  is  also 
applying  the  recordkeeping 
requirements  of  this  section  to  trealmenl 
and  storage  facilities  not  previously 
included  in  the  "cradle-to-grave"  paper 
trail,  including  an  additional  change 
addressing  wastes  that  may  be  land 
disposed  under  an  extension, 
exemption,  or  variance.  Also,  a  5-ycar 
record  retention  period  is  being 
promulgdted.  The  discussion  for  these 
proposed  modifications  is  found  in 
Section  III.  B. 

Also,  as  discussed  in  section  III.I.,  the 
Agency  is  modifying  the  tracking  system 
to  account  for  zinc-containing  fertilizers 
which  use  K061  as  an  ingredient,  which 
EPA  has  exempted  from  regulation. 

Testing  requirements  for  wastes  in 
§  263.43  (i.e.,  wastes  for  which  the 
treatment  standards  are  expressed  as 
concentration  levels  in  the  waste,  rather 
than  in  the  waste  extract)  are  being 
promulgated.  And  finally,  other 
nonsubstantive  modifications  are  being 
made  to  improve  the  readability  of  this 
section. 

/.  Landfill  and  Surface  Impoundment 
Disposal  Restrictions  (§268.8) 

The  Agency  is  promulgating  a  new 
section  258.8  which  addresses  the 
prnhibition  on  disposal  of  First  Third 
wastes  for  which  treatment  standards 
have  not  been  established.  An  extensive 
discussion  in  section  III.C.  presents  the 
Agency's  approach  to  implementing 
RCRA  section  30O4(g)(6](A).  which  is 
applicable  to  the  disposal  of  such 
wastes  in  landfills  and  surface 
impoundments,  and  also  promulgates 
EPA's  approach  to  the  type  of 
informa'ion  v-jhirh  must  be  supplied  antl 
certified  prior  to  such  disposal. 

/  Identification  of  Wastes  to  Be 
Evaluated  By  May  8  1^90  (§  268.12) 

As  discussed  in  Section  III.C. 3.,  the 
Agency  is  amending  §  268.12  to  move 
cert.nin  First  Third  wastewater  residual,? 
from  treatment  for  which  wastewater 
treatment  standards  have  not  been  set 
into  the  Third  Third.  Similarly,  the 
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Agency  is  also  moving  "soft  hammer" 
leachate  and  ground  water 
contaminated  with  "soft  hammer" 
wastes  into  the  Third  Third.  This  action 
is  taken  due  to  the  relatively  low 
intrinsic  hazard  of  these  wastes  and  to 
avoid  discouraging  substantial 
treatment  of  "soft  hfunmer"  wastes. 

Also,  as  discussed  in  section  ni.A.4., 
the  Agency  is  moving  one  class  of  First 
Third  wastes  to  the  third  third  of  the 
schedule — mixed  hazardous/radioactive 
wastes.  EPA  emphasizes  that  this  action 
only  affects  Pint  Third  wastes  mixed 
with  radioactive  wastes.  Waste 
mixtures  containing  spent  solvents, 
dioxins  and  California  list  wastes  are 
subject  to  the  applicable  land  disposal 
restrictions. 

K.  Determination  as  to  the  Availability 
of  the  Two-Year  Nationwide  Variance 
for  Solvent  Wastes  Which  Contain  Less 
Than  1%  Total  FOOl  FOOS  Solvent 
Constituents  (§268.30) 

In  a  June  4, 1987  technical  correction 
notice  52  FR  21010]  to  the  November  7, 
1986  final  rule  prohibiting  land  disposal 
ol  certain  spent  solvent  and  dioxin- 
containing  hazardous  wastes,  EPA 
promulgated  an  amendment  to 
S  268J0(a)(3)  reclarifying  that  solvent 
wastes  that  are  prohibited  in  the  hands 
of  their  initial  generator — i.e..  that  are 
not  subject  to  any  applicable  variance — 
cannot  be  permissibly  land  disposed 
until  treated  to  meet  the  section  268.41 
treatment  standards.  This  principle 
applies  to  all  residues  from  treatment 
(unless  they  are  part  of  a  different 
treatability  group  for  which  EPA  has 
determined  that  no  treatment  capacity 
exists  (see  52  FR  21012;  June  4, 1987  and 
also  52  FR  22356-22357;  June  11. 1987)). 
Because  questions  have  been  raised 
regarding  the  policy  basis  for  the  acdon, 
and  because  the  underlying  principle  is 
an  important  one  which  warrants  the 
fullest  consideration.  EPA  reproposed 
amended  §  268.30(a)(3)  as  part  of  the 
April  8  proposal  (53  FR  11770). 

EPA  did  not  receive  comment  on  this 
proposal  and  thus  is  promulgating  the 
rule  as  proposed  for  the  reasons  stated 
in  the  April  8.  proposal.  In 
repromulgating  regulatory  language,  the 
Agency  never  withdrew  its  existing 
regulation.  The  Agency  notes,  however, 
that  its  earlier  actions  on  this  issue  were 
prospective  only  (see  52  FR  21010, 
stating  that  the  revisions  are  effective 
on  June  4, 1987).  Thus,  the  June  4. 1987 
revisions  to  }  268.30(a)(3)  have  no 
applicability  to  any  certifications  made 
before  that  date  or  to  any  treatment 
residues  land  disposed  before  that  date 
(see  52  FR  21012,  |une  4. 1987  (item  # 
16);  id.  at  21017  (item  #  62)). 


L  Waste  Specific  Prohibitions 
(§§268.30.  268.31,  268.32.  and  268.33) 

Sections  288.30,  268.31,  and  268.32  are 
being  modified  to  reflect  the 
reinterpertation  of  RCRA  section 
3004(h)(4),  pertaining  to  the  disposal  of 
restricted  wastes  granted  an  extension 
of  the  effective  date,  as  discussed  in 
Section  lU.D.  Also  §  268.32  is  changed  to 
rescind  the  previously  granted  national 
variance  for  California  list  halogenated 
organic  compounds.  For  a  detailed 
discussion  of  this  rescission,  see  Section 
II1.H.  Although  EPA  is  republishing 
certain  other  language  from  these 
regulations,  this  is  for  the  readers 
convenience  and  is  not  intended  to 
reopen  these  provisions  for  judicial 
review  (nor  did  EPA  solicit  or  receive 
any  comment  on  these  provisions). 

Section  268.33  promulgates  the  actual 
prohibitions  on  the  land  disposal  of  First 
Third  wastes  (wastes  listed  in  S  268.10) 
for  which  EPA  has  established 
treatment  standards,  and  also 
establishes  effective  dates  based  on  the 
availability  cf  capacity  to  treat  these 
wastes.  Section  IILA.  describes  the 
development  of  these  treatment 
standards,  and  section  III.C.  presents 
the  capacity  data  and  assumptions  on 
which  the  effective  dates  are  based. 
Section  268.33(f)  promulgates  the 
prohibitions  placed  on  "soft  hanmier" 
wastes,  as  discussed  in  section  III.C. 

It  should  be  noted  that  the  schedules 
for  wastes  K019  and  K025  (Second  Third 
wastes  Usted  in  S  268.11)  have  been 
accelerated  to  include  these  wastes  in 
the  First  Third.  KlOO  (a  Third  Third 
waste  listed  in  \  268.12)  is  also  included 
in  the  First  TTurd. 

M.  Treatment  Standards  (§§  268.40, 
268.41.  268.42,  and 268.43} 

Treatment  standards,  expressed  as 
concentration  levels  in  both  the  waste 
(S  268.43,  as  expressed  in  a  new  Table 
CCW)  and  in  a  waste  extract  developed 
by  using  the  TCLP  (§  268.42),  are 
promulgated  by  amendments  to  Subpart 
D.  The  existing  treatment  standard  as  a 
specified  method  (incineration)  for 
certain  California  list  halogenated 
organic  compounds  is  being  modified  to 
allow  for  burning  in  industrial  boilers  or 
furnaces  (§  268.42).  Also,  EPA  is 
modifying  the  F001-F005  treatment 
standard  for  methylene  chloride  in 
wastewaters  generated  by  the 
pharmaceutical  industry.  The  new 
treatment  standards  are  discussed  in 
section  III.A. 

N.  Variance  from  the  Treatment 
Standard  (§  268.44) 

Today's  final  rule  promulgates 
modifications  to  40  CFR  268.44  that 


allow  a  site-specific  determination  to 
grant  a  variance  from  the  treatment 
standard  having  no  generic  applicability 
and  effect  to  be  made  by  nonruiemaking 
procedures.  A  detailed  discussion  of  this 
approach  is  found  in  section  III.K. 

O.  Storage  Prohibition  (§268.50) 

Only  a  slight  modification  to  the 
existing  storage  prohibition  in  S  268.50  is 
promulgated  to  account  for  the  Agency's 
interpretation  of  RCRA  section  3004(j), 
as  applicable  to  "soft  hammer"  wastes 
which  are  the  subject  of  a  certification 
under  \  288.8.  This  interpretation  is 
presented  in  section  II1.C.6.  of  this 
notice. 

V.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  quahfied  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization,  EPA  retains  enforcement 
authority  under  RCRA  sections  3008, 
3013,  and  7003  although  authorized 
States  have  primary  enforcement 
responsibihty.  The  standards  and 
requirements  for  authorization  are  found 
in  40  CFR  Part  271. 

Prior  to  HSWA.  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  that  the  State  was  authorized 
to  permit.  When  new,  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obliged  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  under  RCRA  section 
3006(g)  (42  U.S.C.  6926(g)),  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  carry  out  these  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  Stales  must  still  adopt  HSWA 
related  provisions  as  State  law  to  retain 
final  authorization,  HSWA  applies  in 
authorized  States  in  the  interim. 

Today's  rule  is  promulgated  piu-suant 
to  sections  3004  (d)  through  (k),  and  (m), 
of  RCRA  (42  U.S.C.  6924  (d)  through  (k), 
and  (m)).  Therefore,  it  has  been  added 
to  Table  1  in  40  CFR  271.1(j).  which 
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identifies  the  Federal  program 
requirements  that  are  promulgated 
pursuant  to  HSWA  and  take  effect  in  all 
States,  regardless  of  their  authorization 
status.  States  may  apply  for  either 
interim  or  final  authorization  for  the 
HSWA  provisions  in  Table  1,  as 
discussed  in  the  following  section.  Table 
2  in  §  271.1(j)  is  modified  to  indicate  that 
this  rule  is  a  self  implementing  provision 
of  HSWA  for  the  Land  Disposal 
Restrictions  for  the  First  Third  of 
Scheduled  Wastes. 

B.  Effect  on  State  Authorizations 

As  noted  above,  EPA  will  implement 
today's  rule  in  authorized  States  until 
their  programs  are  modified  to  adopt 
these  rules  and  the  modification  is 
approved  by  EPA.  Because  the  rule  is 
promulgated  pursuant  to  HSWA,  a  State 
submitting  a  program  modification  may 
apply  to  receive  either  interim  or  final 
authorization  under  RCRA  section 
3006(g)(2)  or  3006(b),  respectively,  on  the 
basis  of  requirements  that  are 
substantially  equivalent  or  equivalent  to 
EPA's.  The  procedures  and  schedule  for 
State  program  modifications  for  either 
interim  or  final  authorization  are 
described  in  40  CFR  271.21.  It  should  be 
noted  that  HSWA  interim  authorization 
will  expire  on  January  1. 1993  (see 
section  271.24(c)). 

Section  271.21(e)(2)  requires  that 
States  that  have  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  must  subsequently 
submit  the  modification  to  EPA  for 
approval.  State  program  modifications 
must  be  made  by  July  1, 1991,  if  only 
regulatory  changes  are  necessary  or  July 
1, 1992,  if  statutory  changes  are 
necessary.  These  deadlines  can  be 
extended  in  exceptional  cases  (see 
§  271.21(e)(3)). 

States  with  authorized  RCRA 
programs  may  have  requirements 
similar  to  those  in  today's  rule.  These 
State  regulations  have  not  been 
assessed  against  the  Federal  regulations 
being  promulgated  today  to  determine 
whether  they  meet  the  tests  for 
authorization.  Thus,  a  State  is  not 
authorized  to  implement  these 
requirements  in  lieu  of  EPA  until  the 
State  program  modification  is  approved. 
Of  course.  States  with  existing 
standards  may  continue  to  administer 
and  enforce  their  standards  as  a  matter 
of  State  law.  In  implementing  the 
Federal  program,  EPA  will  work  with 
States  under  cooperative  agreements  to 
minimize  duplication  of  efforts.  In  many 
cases,  EPA  will  be  able  to  defer  to  the 
States  in  their  efforts  to  implement  their 
programs  rather  than  take  separate 
actions  under  Federal  authority. 


States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  the  effective  date  of  these 
regulations  are  not  required  to  include 
standards  equivalent  to  these  standards 
in  their  applications.  However,  the  State 
must  modify  its  program  by  the 
deadlines  set  forth  in  §  271.21(c).  States 
that  submit  official  applications  for  final 
authorization  12  months  after  the 
effective  date  of  these  standards  must 
include  standards  equivalent  to  these 
standards  in  their  application.  Section 
271.3  sets  forth  the  requirements  a  State 
must  meet  when  submitting  its  final 
authorization  application. 

The  amendments  being  promulgated 
today  need  not  affect  the  State's 
Underground  Injection  Control  (UIC) 
primacy  status.  A  State  currently 
authorized  to  administer  the  UIC 
program  under  the  Safe  Drinking  Water 
Act  (SDWA)  may  continue  to  do  so 
without  seeking  authority  to  administer 
these  amendments.  However,  a  State 
desiring  to  implement  Part  148  and  to 
receive  authorization  to  grant 
exemptions  from  the  land  disposal 
restrictions  must  demonstrate  that  it  has 
the  requisite  authority  to  administer 
sections  3004  (f)  and  (g)  of  RCRA.  The 
conditions  under  which  such 
authorization  may  take  place  are 
summarized  in  section  C.  A  further 
discussion  must  be  found  in  the  July  15, 
1985  final  rule  50  FR  28728. 

C.  State  Implementation 

State  implementation  of  today's  rule  is 
affected  by  the  following  four  aspects  of 
the  framework  established  for  the  land 
disposal  restrictions  (51  FR  40572). 

1.  Under  Part  268,  Subpart  C,  EPA  is 
promulgating  land  disposal  restrictions 
for  all  generators,  treaters,  storers,  and 
disposers  of  certain  types  of  hazardous 
waste.  In  order  to  retain  authorization. 
States  must  adopt  the  regulations  under 
this  Subpart  since  State  requirements 
can  be  no  less  stringent  than  Federal 
requirements. 

2.  Also  under  Part  268,  EPA  is  granting 
two-year  national  variances  from  the 
land  disposal  restrictions  effective  date 
for  certain  wastes,  based  on  a  lack  of 
alternative  treatment  or  recovery 
Capacity.  In  addition,  case-by-case 
extensions  of  the  effective  date  may  be 
granted  for  up  to  one  year  (renewable 
for  one  additional  year)  to  specific 
apphcants  lacking  adequate  alternative 
capacity. 

The  Administrator  of  EPA  is  solely 
responsible  for  granting  variances  to  the 
effective  dates  because  capacity 
determinations  must  be  made  on  a 
nationwide  basis.  In  addition,  RCRA 
section  3004(h)(3)  specifies  that  the 
Administrator  will  grant  or  deny  case- 


by-case  extensions,  after  consulting  the 
affected  States,  on  the  basis  of  national 
concerns;  therefore.  States  cannot  be 
authorized  for  this  aspect  of  the 
program. 

3.  Under  §  268.44,  the  Agency  may 
grant  waste-specific  or  site-specific 
variances  from  treatment  standards  in 
cases  where  it  can  be  demonstrated  that 
the  treatment  standard  is  inappropriate 
for  the  waste  or  the  wastes  cannot  be 
treated  to  specified  levels  or  treated  by 
specified  methods.  The  Agency  is  solely 
responsible  for  granting  such  variances 
since  the  result  of  such  an  action  may  be 
the  establishment  of  new  waste 
treatability  groups  applicable  to  all 
wastes  meeting  the  new  criteria. 
Therefore,  this  aspect  of  the  program  is 
not  delegated  to  the  States.  Similarly, 
the  authority  to  grant  nonnilemaking 
variances  is  retained  by  the  EPA. 

4.  Under  §  268.6,  EPA  may  grant 
petitions  of  specific  duration  to  allow 
land  disposal  of  certain  hazardous 
wastes  where  it  can  be  demonstrated 
that  there  will  be  no  migration  of 
hazardous  constituents  for  as  long  as 
the  waste  remains  hazardous.  States 
which  have  the  authority  to  impose 
restrictions  may  be  authorized  under 
RCRA  section  3006  to  grant  petitions  for 
exemptions  from  the  restrictions. 
Decisions  on  site-specific  petitions  do 
not  require  the  national  perspective 
required  to  restrict  wastes  or  grant 
extensions.  However,  the  Agency  is 
planning  to  propose  an  interpretation  of 
the  "no  migration"  language  in  the 
Federal  Register  for  public  comment. 
Because  of  the  controversy  surrounding 
the  interpretation  of  the  statutory 
language,  and  the  potential  for  changes 
in  poUcy,  EPA  will  be  handling  "no 
migration"  petitions  at  Headquarters, 
though  the  States  may  be  authorized  to 
grant  these  petitions  in  the  future.  The 
Agency  expects  to  gain  valuable 
experience  and  information  from  review 
of  "no  migration"  petitions  which  may 
affect  future  land  disposal  restrictions 
rulemakings.  In  accordance  with  RCRA 
section  30O4(i],  EPA  will  publish  notice 
of  the  Agency's  final  decision  on 
petitions  in  the  Federal  Register. 

VI.  Effect  of  the  Land  Disposal 
Restrictions  Program  on  Other 
Environmental  Programs 

A.  Discharges  Regulated  Under  the 
Clean  Water  Act 

As  a  result  of  the  land  disposal 
restrictions  program,  some  generators 
might  switch  from  land  disposal  of 
restricted  First  Third  wastes  to 
discharge  to  publicly-owned  treatment 
works  (POTWs)  in  order  to  avoid 
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incurring  the  costs  of  alternative 
treatment.  In  shifting  from  land  disposal 
to  discharge  to  POTWs,  an  increase  in 
human  and  environmental  risks  could 
occur.  Also  as  a  result  of  the  land 
disposal  restrictions,  hazardous  waste 
generators  might  illegally  discharge  their 
wastes  to  surface  waters  without 
treatment,  which  could  cause  damage  to 
the  local  ecosystem  and  potentially  pose 
health  risks  from  direct  exposure  or 
bioaccumulation. 

Some  generators  might  treat  their 
wastes  prior  to  discharging  to  a  POTW, 
but  the  treatment  step  itself  could 
increase  risks  to  the  environment.  For 
example,  if  incineration  were  the 
pretreatment  step,  metals  and  other 
hazardous  constituents  present  in  air 
scrubber  waters  could  be  discharged  to 
surface  waters.  However,  the  amount  of 
First  Third  waste  shifted  to  POTWs 
would  be  limited  by  such  factors  as  the 
physical  form  of  the  waste,  the  degree  of 
pretreatment  required  prior  to  discharge, 
and  State  and  local  regulations. 

B.  Dischargea  Regulated  Under  the 
Marine  Protection,  Research,  and 
Sanctuariea  Act  (MPRSA) 

Management  of  some  First  Third 
wastes  could  be  shifted  &om  land 
disposal  to  ocean  dumping  and  ocean 
based  incineration.  If  the  cost  of  ocean- 
based  disposal  plus  transportation  were 
lower  than  the  cost  of  land  based 
treatment,  disposal,  and  transportation, 
this  option  could  become  an  attractive 
alternative.  In  addition,  ocean-based 
disposal  could  become  attractive  to  the 
regulated  commimity  if  land-based 
treatment  were  not  available. 

Although  there  may  be  economic 
incentives  to  manage  restricted  First 
Third  wastes  by  ocean  dumping  and 
ocean-based  incineration,  both 
technologies  require  permits,  which 
could  be  issued  only  if  technical 
requirements  (e.g.,  physical  form  and 
heating  value]  and  MPRSA 
environmental  criteria  (e.g.,  constituent 
concentrations,  toxicity,  solubility, 
density,  and  persistence)  were  met. 
MPRSA  requires  that  nine  speciflc 
factors,  including  the  availability  and 
impacts  of  land  based  disposal 
alternatives,  be  considered  before 
permits  can  be  issued  for  ocean 
disposal. 

C.  Air  Emissions  Regulated  under 
RCRA 

Some  treatment  technologies 
applicable  to  First  Third  wastes  could 
result  in  cross-media  transfer  of 
hazardous  constituents  to  air.  For 
example,  incineration  of  metal-bearing 
wastes  could  result  in  metal  emissions 
to  air.  Some  constituents,  such  as 


chromium,  can  be  more  toxic  if  inhaled 
than  if  ingested.  Therefore,  it  might  be 
necessary  to  issue  regulatory  controls 
for  some  technologies  to  ensure  they  are 
operated  properly. 

The  Agency  has  taken  several  steps  to 
address  this  issue.  EPA  has  initiated  a 
program  to  address  metal  emissions 
from  incinerators.  It  has  also  initiated 
two  rule-makings  under  section  3004{n) 
to  address  air  emissions  from  other 
sources.  The  first  rule-making  will 
address  emissions  from  equipment  such 
as  pumps,  valves,  and  vents  from  units 
processing  concentrated  organic  waste 
streams.  The  second  rule-making  will 
address  other  sources  of  air  emissions, 
such  as  tanks  and  waste  transfer  and 
handling. 

VII.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis 

1.  Purpose 

The  Agency  estimated  the  costs, 
economic  impacts,  and  benefits  of 
today's  final  rule.  This  analysis  is 
required  for  "major"  regulations  as 
defined  by  Executive  Order  No.  12291. 
(See  the  discussion  of  E.O.  No.  12291 
below.)  The  Agency  is  also  required 
under  Uie  Regulatory  Flexibility  Act  to 
assess  small  business  impacts  resulting 
from  the  proposed  rule.  The  cost  and 
economic  impact  estimates  serve, 
additionally,  as  measures  of  the 
practical  capability  of  facilities  to 
comply  with  the  proposed  rule. 

The  results  indicate  that  today's  final 
rule  is  a  major  rule.  This  section  of  the 
preamble  discusses  the  results  of  the 
analysis  of  the  fmal  rule  as  detailed  in 
the  Regulatory  Impact  Analysis  (RIA) 
for  the  fmal  rule.  "The  RIA  is  available  in 
the  public  docket. 

2.  Executive  Order  No.  12291 

Executive  Order  No.  12291  requires 
EPA  to  assess  the  effect  of  proposed 
Agency  actions  and  alternatives  during 
the  development  of  regulations.  Such  an 
assessment  consists  of  a  quantiHcation 
of  the  potential  costs,  economic  impacts, 
(«nd  benefits  of  the  rule,  as  well  as  a 
description  of  any  beneficial  or  adverse 
effects  that  cannot  be  quantiHed  in 
monetary  terms.  In  addition.  Executive 
Order  No.  12291  requires  that  regulatory 
agencies  prepare  a  Regulatory  Impact 
Analysis  (RIA)  for  major  rules.  Major 
rules  are  defmed  as  those  likely  to  result 
in: 

•  An  annual  cost  to  the  economy  of 
$100  million  or  more;  or 

•  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 


•  Significant  adverse  effects  on 
competition,  employment,  investment, 
innovation,  or  international  trade. 

The  Agency  has  prepared  an  RIA  and 
has  concluded  that  the  fmal  rule  is  a 
major  rule  with  an  annual  cost  to  the 
economy  of  $907-962  million. 

3.  Basic  Approach 

EPA  is  proposing  to  set  treatment 
standards  for  a  subset  of  the  First  Third 
F  and  K  wastes  and  to  let  "soft 
hammers"  fall  on  the  remaining  First 
Third  wastes.  The  "soft  hammer" 
provisions  place  restrictions  on  the  land 
disposal  of  First  Third  wastes  for  which 
no  treatment  standards  have  been  set  by 
August  8, 1988.  The  "soft  hammer" 
provisions  will  be  in  effect  until 
prohibitions  on  land  disposal  ("hard 
hammers")  fall  (on  May  8, 1990)  or  for  a 
shorter  period  if  treatment  standards  are 
promulgated.  The  possible  effects  of 
prohibitions  on  land  disposal  of  wastes 
and  of  later  extensions  of  the  effective 
date  were  not  examined  as  part  of  this 
analysis.  The  "soft  hammer"  provisions 
are  discussed  in  greater  detail  in  section 
III.  C.  of  this  preamble. 

EPA  estimated  the  costs,  benefits,  and 
potential  economic  impacts  of  the  final 
rule  and  of  one  major  regulatory 
alternative  to  it.  Only  the  impacts  of  the 
fmal  rule  are  presented  here;  results  for 
the  regulatory  alternative  are  discussed 
in  the  RIA. 

Provisions  of  the  final  rule,  as 
analyzed  in  the  RIA.  are  as  follows: 

•  Treatment  standards  are 
established  for  certain  F  and  K  wastes, 
and 

•  "Soft  hammer"  provisions  apply  to 
remaining  First  Third  wastes. 

Two  "soft  hammer"  scenarios  for  the 
final  rule  were  examined: 

•  Scenario  1:  "soft  hanuners"  fall  on 
remaining  First  Third  wastes  and 
treatment  capacity  is  assumed  not  to 
exist;  therefore,  these  wastes  may 
continue  to  be  land  disposed.  Landfills 
and  surface  impoundments  receiving 
"soft  hammer"  wastes  must  meet 
minimum  technological  requirements. 

•  Scenario  2:  "soft  hammers"  fall  on 
remaining  First  Third  wastes  and 
treatment  capacity  is  assumed  to  exist; 
therefore,  these  wastes  must  meet 
"approximate  treatment  standards" 
(treatment  that  will  reduce  the  mobility 
and  toxicity  of  hazardous  constituents), 
and  the  treatment  residuals  must  be 
disposed  of  in  units  meeting  minimum 
technological  requirements  (except 
where  the  residuals  are  exempt  from 
regulation). 

While  neither  scenario  corresponds 
exactly  to  the  proposed  rule,  it  was 
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assumed  that  the  two  scenarios  would 
establish  upper  and  lower  bounds  on  the 
effects  of  the  final  rule.  It  was  assumed 
that  the  "soft  hammer"  requirements 
would  not  affect  wastes  managed  in 
waste  piles  or  in  land  treatment  units, 
since  the  only  requirement  for  facilities 
managing  these  wastes  would  be 
notification. 

The  effects  of  the  final  rule  were 
estimated  by  comparing  post-regulatory 
costs,  benefits,  and  economic  impacts 
with  those  resulting  under  baseline 
conditions  (i.e..  in  the  absence  of  the 
regulation).  The  baseline  is  defined  to  be 
continued  land  disposal  of  wastes  in 
units  meeting  minimum  technological 
requirements. 

4.  Methodology 

a.  Determination  of  Affected  Wastes 
and  Facilities.  The  first  step  in 
estimating  the  impacts  of  the  rule  was  to 
determine  which  wastes  and  facilities 
would  be  affected  by  the  rule.  Based  on 
waste  characterization  and  volume  data 
primarily  from  the  1986  "National 
Survey  of  Hazardous  Waste  Treatment. 
Storage.  Disposal,  and  Recycling 
Facilities"  (the  TSDR  Siu-iey),  EPA 
identified  affected  wastes  and  facilities. 
(See  Section  III.  H.  for  a  discussion  of 
this  procedure.)  The  average  quantity  of 
waste  contributed  by  generator  facilities 
was  based  on  EPA's  "National  Survey  of 
Hazardous  Waste  Generators  and 
Treatment,  Storage,  and  Disposal 
Facilities  Regulated  Under  RCRA  in 
1981." 

The  population  of  wastes  that  would 
be  affected  by  the  rule  may  include 
some  wastes  from  CERCLA  responses 
or  RCRA  corrective  actions;  however, 
there  are  insufficient  data  at  present  to 
estimate  these  quantities.  Also, 
underground  injected  wastes  were 
excluded  from  this  analysis  since  these 
wastes  will  be  dealt  with  in  the  RIA  for 
a  separate  rule. 

The  population  of  affected  facilities 
includes: 

•  Hazardous  waste  treatment, 
storage,  and  disposal  facilities  with 
commercial  management  processes 
("commercial  TSUFs"),  which  charge  a 
fee  for  hazardous  waste  management; 

•  TSDFs  with  only  non-commercial 
processes  ("non-commercial  TSDFs"), 
which  provide  management  services  for 
wastes  generated  on-site  or  off-site  by 
firms  under  the  same  ownership;  and 

•  Large  and  small  quantity  generators 
("generators"),  which  send  their  waste 
off-site  to  commercial  TSDFs  for 
management. 

b.  Cost  Methodology.  Once  waste 
types,  quantities,  and  baseline  and  post- 
regulatory  management  methods  were 
known  for  the  population  of  affected 


facilities.  EPA  developed  estimates  of 
baseline  and  post  regulatory  costs  for 
the  facilities.  In  estimating  the  costs, 
wastes  at  a  faciUty  that  were  amenable 
to  co-management  were  grouped  to 
identify  economies  of  scale. 

Baseline  and  post-regulatory  costs 
include  both  on-site  and  off-site 
management  costs.  On-site  management 
costs  are  comprised  of  two  parts: 
operation  and  maintenance  (O&M)  costs 
and  capital  costs.  O&M  costs  are 
incurred  annually  for  operation  and 
maintenance  of  waste  treatment  or 
disposal  units.  Capital  costs  include 
costs  for  construction  and  depreciable 
assets:  these  costs  are  restated  as 
annual  values  by  using  a  capital 
recovery  factor  based  on  a  real  interest 
rate  of  five  percent.  The  annualized 
capital  costs  are  added  to  yearly  O&M 
costs  to  derive  overall  annual  baseline 
or  post-regulatory  costs  for  facilities.  By 
taking  the  difference  between  the 
annualized  baseline  and  post-regulatory 
costs,  annualized  incremental  costs  for 
facilities  were  estimated. 

Off-site  management  costs  are  based 
on  commercial  hazardous  waste 
management  prices.  Shipping  costs  were 
included  for  wastes  sent  off-site. 

c.  Economic  Impact  Methodology — (1) 
Non-Commercial  TSDFs.  To  assess 
economic  impacts,  EPA  converted  the 
before-tax  incremental  costs  for 
facilities  from  the  cost  analysis  to  after- 
tax compliance  costs.  Compliance  costs 
were  then  compared  with  facility 
financial  information,  organized  by 
Standard  Industrial  Classification  (SIC) 
code  and  facility  size,  to  gauge  impacts. 
(See  Section  C  for  references.) 

Two  ratios  were  used  to  identify 
facilities  likely  to  experience  adverse 
economic  effects: 

•  Compliance  cost  divided  by  cost  of 
production  (the  COP  ratio),  and 

•  Cash  from  operations  divided  by 
compliance  cost  (the  CFO  ratio). 
These  ratios  bound  possible  effects  on 
individual  firms  by  looking  at  what 
would  happen  with  complete  pass- 
through  of  compliance  costs  to 
customers  and  with  no  pass-through  of 
costs.  The  COP  ratio  represents  the 
percent  product  price  increase  for 
facility  output  that  occurs  if  the  entire 
compliance  cost — accompanied  by 
facility  profit — is  passed  through  to 
customers  in  the  form  of  higher  prices.  A 
change  exceeding  five  percent  is 
considered  to  imply  a  substantial 
adverse  economic  effect  on  a  facility. 
The  CFO  ratio  represents  the  number  of 
times  that  a  facility's  gross  margin 
covers  the  regulatory  compliance  cost  if 
the  facility  fully  absorbs  the  cost.  For 
this  ratio,  a  value  of  less  than  20  is 
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considered  to  represent  a  significant 
adverse  effect. 

Once  facilities  experiencing  adverse 
economic  effects  were  identified  using 
the  two  ratios,  an  analysis  was 
performed  to  identify  which  of  these 
facilities  would  be  likely  to  close. 
Economic  effects  on  individual  facilities 
were  examined  assuming  that  product 
price  increases  of  five  percent  were 
possible.  Those  facilities  for  which  the 
CFO  ratio  was  less  than  two  were 
considered  likely  to  close. 

(2)  Commercial  TSDFs.  For  this  group 
of  facilities,  the  analysis  of  economic 
effects  was  qualitative.  This  analysis 
included  an  examination  of  the  quantity 
of  waste  each  facility  received  as  a 
percentage  of  the  wastes  restricted  by 
today's  rule. 

(3)  Generators.  EPA's  analysis  of  the 
economic  impacts  of  this  rule  on 
generators  disposing  of  affected  wastes 
off-site  assumed  that  conunercial  TSDFs 
could  entirely  pass  on  to  generators  the 
costs  of  compliance  (in  the  form  of 
higher  prices  for  waste  management 
services).  Because  of  data  limitations. 
EPA  used  a  different  approach  to 
estimate  economic  impacts  for 
generators  than  it  used  for  non- 
commercial TSDFs.  This  approach 
based  compliance  costs  on  average 
waste  quantities  shipped  from 
generators  to  commercial  facilities  and 
then  compared  those  compliance  costs 
with  average  financial  data  for  the 
generators  in  order  to  assess  impacts. 
The  same  impact  measures  used  to 
assess  impacts  on  non-commercial 
TSDFs  were  used  to  gauge  impacts  on 
generators. 

d.  Benefits  Methodology.  The  benefits 
of  today's  rule  were  evaluated  by 
considering  the  reduction  in  human 
health  risk  that  would  result  from  using 
alternative  treatment  for  First  Third 
wastes  rather  than  employing  baseline 
land  disposal  practices.  Human  health 
risk  is  defined  herein  as  the  probability 
of  injury,  disease,  or  death  over  e  given 
time  (70  years)  due  to  responses  to 
doses  of  disease-causing  agents.  The 
human  health  risk  posed  by  a  waste 
management  practice  is  a  function  of  the 
toxicity  of  the  chemical  constituents  in 
the  waste  stream  and  the  extent  of 
human  exposure  to  the  constituents.  The 
likelihood  of  exposure  is  dictated  by 
hydrogeologic  and  climatic  settings  at 
land  disposal  units  and  the  fate  and 
transport  of  chemical  constituents  in 
environmental  media. 

EPA  estimated  human  health  risk  in 
four  steps.  The  first  step  was  to  estimate 
the  concentrations  of  each  of  the 
hazardous  constituents  of  the  waste 
stream  in  each  of  the  three  media  (air. 
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surface  water,  and  ground  water)  into 
which  they  might  be  released  by  a 
certain  waste  management  technology. 
These  estimates  depend  on  the  steady- 
state  (i.e.,  continuous]  release  rates 
calculated  for  each  technology,  and  on 
environmental  fate  and  transport 
characteristics  for  constituents. 

The  next  step  was  to  estimate  the 
total  human  intake,  or  dose,  of  each  of 
the  chemicals  through  inhalation  of  air 
or  ingestion  of  ground  water  or  surface 
water.  A  65  kilogram  person  was 
assumed  to  be  continuously  exposed  to 
contaminated  media  over  a  7(>-year 
lifetime. 

The  Agency  next  calculated  the  risk  to 
an  individual  from  the  dose  derived  in 
the  previous  step.  For  carcinogenic 
constituents  within  a  wastestream,  a 
dose-response  curve  was  used  to 
estimate  the  risk.  For  non-carcinogenic 
constituents,  the  exposure  concentration 
was  compared  with  the  health-effects 
threshold  to  determine  whether 
exposure  above  the  threshold  had 
occurred. 

Finally,  EPA  estimated  the  population 
risk  for  carcinogenic  and  non- 
carcinogenic  constituents  within  a 
wastestream.  Population  risk  for 
carcinogenic  constituents  was 
determined  by  multiplying  the  average 
individual  risk  by  the  number  of  people 
in  a  given  environment.  Population  risk 
for  non-carcinogenic  constituents  was 
based  on  the  number  of  persons 
exposed  to  concentrations  exceeding  the 
health-effects  thresholds. 

Benefits  other  than  reduction  in 
human  health  risk — such  as  resource 
damage  avoided  and  corrective  action 
costs  avoided — were  not  quantified. 
Since  these  other  benefits  are  likely  to 
be  significant,  the  benefits  presented 
here  are  probably  understated. 

5.  Results 

a.  Population  of  Affected  Facilities. 
The  number  of  facilities  affected  under 
Scenarios  1  and  2  for  the  final  rule  is 
very  similar,  as  shown  in  Table  1.  Most 
of  the  affected  facilities  are  generators. 

Table  1  .—Number  of  Affected 

FACILtTIES 


Firtal  rule 

Scenario  1 

Scenario  2 

Ckxnmefdal  TSDFs 

Non-Commefcial 
TSDFs 

35 

102 
1.593 

35 
102 

Generators 

1  568 

Total 

1.730 

1.705 

$907-962  million  per  year. 

Table  2.— Costs  of  the  Final  Rule 
(Annuauzed  Incremental  Cost  in 
Millions  of  1987  Dollars) 


Final  mle 

Scenario  1 

Scenario  2 

Treatment  of  Certain  F 
and  K  Wastes 

907 
0 

907 

"Soft  hammer"  on 
Remaining  First 
Third  Wastes 

55 

Total 

907 

962 

b.  Costs.  As  shown  in  Table  2.  the 
final  rule  is  a  major  rule,  with  costs  of 


Most  of  the  costs  of  the  final  rule  are 
due  to  treatment  of  F  and  K  wastes.  The 
F  and  K  wastes  going  to  treatment  are 
high-volume  wastes;  large  portions  of 
the  wastes  are  managed  in  landfills, 
land  treatment  units,  or  treatment 
surface  impoundments  in  the  baseline 
and  go  to  incineration  and/or 
stabilization  imder  the  final  rule.  The 
ash  from  incineration  often  requires 
stabilization  due  to  the  ash's  metal 
content;  the  scrubber  effluent  from 
incineration  often  requires  wastewater 
treatment  to  remove  metals. 

The  First  Third  wastes  subject  to  the 
"soft  hammer"  provisions,  on  the  other 
hand,  are  generated  in  relatively  small 
quantities  and  therefore  do  not  affect 
costs  significantly.  Their  management 
under  the  final  rule  depends  on  which 
scenario  is  considered.  Under  Scenario 
1,  the  wastes  continue  to  be  land 
disposed  in  units  meeting  minimum 
technological  requirements.  Under 
Scenario  2,  the  wastes  are  mostly 
incinerated;  however,  since  the  wastes 
are  largely  organic  with  little  metal 
content,  the  ash  from  incineration 
generally  does  not  require  stabilization. 

Under  the  final  rule,  the  two  "soft 
hammer"  scenarios  result  in  a 
significant  difference  in  cost.  Scenario 
1 — continued  land  disposal  of  "soft 
hammer"  wastes — results  in  zero 
incremental  cost  over  the  baseline  for 
"soft  hammer"  wastes.  Scenario  2 — 
treatment  of  "soft  hammer"  wastes 
under  "approximate  treatment 
standards" — results  in  an  incremental 
cost  of  $55  million  per  year.  The  costs 
associated  with  the  "soft  hammer" 
would  be  incurred  for  less  than  two 
years,  i.e.,  until  hard  hammers  fell, 
treatment  standards  were  established, 
or  extensions  to  the  effective  date  were 
granted. 

[Note:  The  costs  presented  in  this  section 
were  based  on  incineration  as  BDAT  for 
KO40-52.  Costs  based  on  solvent  extraction 
as  BDAT  for  these  wastes  could  be 
significantly  lower.) 


c.  Economic  Impacts.  Most  of  the 
significantly  affected  facilities  under  the 
final  rule  are  generators,  as  shown  in 
Table  3.  More  generators  are  affected 
under  Scenario  2  than  Scenario  1  due  to 
the  higher  management  costs  for  "soft 
hammer"  wastes  going  to  treatment. 

Table  3.— Number  of  Facilities  Signifi- 
cantly Affected  by  the  Final  Rule 


Final  njle 

Scenario  1 

Scenario  2 

Commercial  TSDFs 

NorvCommercial 
TSDFs 

(•) 

45 
960 

46 

Generators 

1,119 

Total 

1,005 

1.165 

'  TSDFs  with  commercial  processes  were  as- 
sumed to  pass  all  compliance  costs  through  t3 
generators;  therefore,  the  numt)er  of  significantly 
affected  facilities  was  not  calculated. 

SIC  sector  29  (Petroleum  Refining  and 
Related  Products)  is  the  most 
significantly  affected  sector,  SIC  29 
generators  and  non-commercial  TSDFs 
account  for  nearly  40  percent  of  overall 
compliance  costs.  The  number  of 
facilities  hkely  to  close,  looking  at  all 
SIC  sectors,  would  be  197  and  199  under 
Scenarios  1  and  2,  respectively. 

(Note:  The  economic  impacts  presented  in 
this  section  were  based  on  incineration  as 
BOAT  for  K048-52.  Economic  impacts  basod 
on  solvent  extraction  as  BDAT  for  these 
wastes  could  be  significantly  smaller.) 

d.  Benefits.  The  reductions  in 
carcinogenic  and  non-carcinogenic  risk 
due  to  the  final  rule  are  shown  in  Tables 
4  and  5. 

Table  4.— Reduction  in  Carcinogenic 
Risk  (Number  of  Cases  Avoided 
Over  a  70-Year  Exposure  Period) 


Final  rule 

Scenario  1 

Scenario  2 

Treatment  of  F  and  K 
Wastes 

295 
0 

295 

"Soft  hammer"  on 
Remaining  First 
Third  Wastes  

65 

Total 

295 

360 

Table  5.— Reduction  in  Non-Carcino- 
genic Risk  (Reduction  in  Number  of 
Persons  Exposed  to  a  Non-Carcino- 
gen at  a  Dose  Above  Its  RfD) 


Final  rule 

Scenario  1 

Scenario  2 

Treatment  of  F  and  K 
Wastes 

414 

414 
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Table  5.— Reduction  in  Non-Carcino- 
genic Risk  (Reduction  in  Number  of 
Persons  Exposed  to  a  Non-Carcino- 
gen AT  a  Dose  Above  Its  RfD)— 
Continued 


"Soft  hanrvner"  on 
Remaining  First 
Third  Wastes 


Total.. 


Final  rule 


Scenario  I        Scenario  2 


414 


422 


The  reduction  in  number  of  cancer 
cases  due  to  tlie  final  rule  is  295  and  360 
for  Scenarios  1  and  2,  respectively.  The 
largest  reductions  under  both  scenarios 
(150  cases)  are  treatment  of  K061  wastes 
(Emission  Control  Dust/Sludge  from  the 
Primary  Production  of  Steel  in  Electric 
Furnaces).  Restrictions  on  K048-K052 
wastes  (from  the  petroleum  refining 
industry)  result  in  a  decrease  of  another 
115  cancer  cases. 

The  reduction  in  number  of  persons 
exposed  to  a  non-c{ut:inogen  at  a 
concentration  above  its  RFD  ranges 
from  414  under  Scenario  1  to  422  under 
Scenario  2.  In  this  case,  much  of  the 
benefit  under  both  scenarios  is  due  to 
K048.  iOMO.  K061.  and  mixtures  of  these 
wastes,  acting  through  groimd  water 
exposure. 

Under  both  alternatives,  the  average 
carcinogenic  risk  to  an  individual  in  the 
population  is  reduced  across  all  media 
by  imposing  land  disposal  restrictions. 
Most  of  this  reduction  in  average 
individual  risk  is  attributable  to 
reduction  in  exposure  to  arsenic  via 
ground  water.  [Note. — ^The  benefits 
presented  in  this  section  were  based  on 
incineration  as  BDAT  for  K048-52. 
Benefits  based  on  solvent  extraction  as 
BDAT  for  these  wastes  may  be 
differenLj 

e.  Cost  Effectiveness.  The  cost 
effectiveness  of  the  final  rule  is 
illustrated  in  Table  6.  Compliance  costs 
for  the  regulated  community  and  human 
health  risk  reduction  are  the  basis  for 
the  comparison;  other  potentially 
significant  costs  (e.g..  Agency 
implementation  costs]  and  benefits  (e.g., 
natural  resource  damage  avoided)  were 
not  estimated. 

Table  6.— Cost-Effectiveness  of 
Final  Rule 


Final  rule 

Scenario 
1 

Scenario 
2 

Costs    (UUIions    of    1967 
Dollars  per  Yaai) ... 

807 

962 

Table  6.— Cost-Effectiveness  of 
Final  Rule— Continued 


Benefits  (Reduction  in 
Cancer  Cases  per  Year).. 

Benefits  (Reduction  in  Ex- 
posures to  Non-Carctno- 
gens  at  Corx:entrations 
atx}ve  Threshold) „.. 

Cost    Effectiveness    (Mil 
Nons     of     Dollars 
Cancer  Case  Avoided) 

Cost  Effectiveness  (Mi 
lions  of  Dollars  per  Norv 
Carcinogen  Exposure 
Avoided) 


Final  rule 


Scenario 
1 


Scenario 
2 


Mil^" 


4.2 


414 


215 


2.2 


5.1 

422 

190 

Z.2 


B.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  sag.,  whenever  an 
agency  publishes  a  notice  of  rulemaking, 
it  must  prepare  a  Regulatory  Flexibility 
Analysis  (RFA)  that  describes  the  effect 
of  the  rule  on  small  entities  (i.e.,  small 
businesses,  small  oi^anizations,  and 
small  governmental  jiuisdictions).  An 
RFA  is  unnecessary,  however,  if  the 
Agency's  Administrator  certifies  that  the 
rule  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  EPA  believes  that  the  final  rule 
could  potentially  have  a  significant 
effect  on  a  substantial  niunber  of  small 
entities,  and  particularly  generators  who 
are  small  businesses.  However,  the 
Agency  does  not  have  sufficient  data  to 
distinguish  small  business  generators 
from  large  business  generators  or  to 
identify  alternatives  for  small 
businesses.  The  Agency  did  receive 
extensive  comments  and  some  data  on 
generators  of  F006,  a  substantial  number 
of  whom  are  small  entities.  Therefore, 
EPA  has  conducted  a  Regulatory 
Flexibility  Analysis  for  facilities 
affected  by  the  standards  for  F006 
wastes. 

When  EPA  proposed  this  rule,  it 
concluded  that  there  would  not  be  a 
substantial  impact  on  a  significant 
number  of  small  entities.  Since  the 
proposal,  EPA  has  conducted  additional 
analysis  of  small  business  impacts.  That 
analysis  indicated  that  six  of  the  nine 
non-commercial  TSDFs  that  are  small 
businesses  would  be  significantly 
impacted.  EPA  does  not  consider  six 
significantly  affected  facilities  a 
substantial  number  of  affected  facihties. 

EPA's  analysis  of  small  business 
impacts  did  not  address  commercial 
TSDFs  or  generators.  Without  an 
evaluation  of  impacts  on  generators, 
which  represent  over  90  percent  of  all 
facilities  that  manage  First  Third 


wastes,  no  definitive  conclusions  can  be 
drawn  on  the  potential  impacts  to  small 
businesses.  It  is  reasonable  to  expect 
that,  since  60-71  percent  of  generators 
overall  are  significantly  affected,  there 
may  be  substantial  impact  on  small 
business  generators.  However.  EPA  has 
no  data  to  support  this  premise  due  to 
the  lack  of  information  on  which 
generators  are  small  businesses. 

In  order  to  determine  whether 
alternatives  are  available  to  minimize 
impacts  on  small  businesses,  it  is 
necessary  to  identify  those  wastes 
generated  by  small  business  generators 
that  are  most  likely  affected  by  the  final 
rule.  Based  on  concerns  expressed  in  the 
comments,  it  appears  that  the  treatment 
standards  for  F006  wastes  from 
electroplating  operations  could  impact 
small  business  generators  significantly. 
Therefore,  the  Agency  has  examined 
three  alternatives  to  minimize  the 
estimated  impact  on  small  businesses 
generating  F006  wastes.  The  Agency 
recognizes  that  small  businesses  in 
other  industries  may  also  be  affected 
significantly. 

The  first  alternative  considered  was 
not  to  set  treatment  standards  for  F006, 
and  to  allow  the  "soft  hammer" 
provisions  to  apply  instead.  Under  this 
alternative,  generators  could  continue  to 
dispose  untreated  F006  wastes  in 
landfills  and  impoimdments  until  May 
1990  provided  appropriate  treatment 
capacity  was  not  practically  available. 
However,  if  appropriate  treatment  was 
practically  available,  the  generator 
would  be  obliged  to  obtain  that 
treatment  before  land  disposing  the 
waste  (assuming  these  wastes  are 
disposed  in  landfills  or  impoimdments). 
Because  the  treatment  standards  for 
F(X)6  wastes  were  based  on  a  widely 
available  form  of  stabilization,  it 
appears  unlikely  that  small  business 
generators  could  successfidly 
demonstrate  that  appropriate  treatment 
is  not  practical  or  is  not  available.  (Note 
that  part  of  the  commenters  concerns  on 
F006  arose  because  a  major  waste 
treatment  firm,  whose  stabilization  data 
formed  the  basis  for  the  proposed 
standard,  later  determined  that  the 
levels  achieved  in  those  tests  could  not 
be  achieved  routinely.  However,  this 
was  determined  to  be  true  for  only  two 
of  the  constituents — zinc  and  copper  for 
other  reasons,  the  Agency  has  deleted 
zinc  and  copper  from  the  F006 
standards.  Therefore,  stabilization  as 
normally  practiced  by  waste  treatment 
and  disposal  firms  should  be  capable  of 
achieving  the  F006  standards.  The  firm 
which  developed  the  original  test  data 
agrees  with  this  conclusion.)  Since  this 
alternative  only  provides  relief  for  small 
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business  generators  if  treatment  is  not 
practically  available,  and  it  appears  that 
appropriate  treatment  will  be  widely 
available  for  F006  wastes,  this 
alternative  will  not  be  effective  in 
providing  relief  to  small  business 
generators. 

The  second  alternative  considered 
was  to  set  treatment  standards,  but  to 
grant  a  two-year  extension  of  the 
eflective  date  based  on  lack  of 
treatment  capacity.  While  this 
alternative  could  provide  relief  to  small 
entities  for  the  two-year  extension 
period,  the  Agency  cannot  legally  grant 
this  extension  for  reasons  other  than 
limited  capacity.  As  noted  above, 
stabilization  capacity  is  widely 
available.  The  Agency's  recently 
completed  capacity  analysis  indicates 
that  the  amount  of  available 
stabilization  capacity  exceeds  the 
amount  n<^eded  for  First  Third  wastes. 
Thus,  the  Agency  cannot  make  the 
finding  of  insufficient  capacity 
necessary  to  support  an  extension  of  the 
effective  date. 

The  third  alternative  considered  was 
to  alter  the  treatment  standards  for  F006 
wastes.  As  noted,  the  Agency  has 
deleted  copper  and  zinc  from  the 
standards;  this  change  should  ensure 
that  well-designed  and  well-operated 
stabilization  will  achieve  the  treatment 
standards.  Any  further  change  in  the 
treatment  standards  would  require  a 
change  in  the  BOAT  upon  which  the 
standard  is  based.  Alternative  BDAT 
technologies  that  fulfill  the  mandate  of 
the  statute  are  likely  to  be  more  costly 
to  the  small  business  generators,  rather 
than  less.  Less  costly  technologies,  such 
as  dewatering  and  sludge  drying,  do  not 
fulfill  the  requirement  that  treatment 
achieve  significant  reductions  in  toxicity 
and  mobility  of  hazardous  constituents. 
Therefore,  this  alternative  does  not 
minimize  impacts  on  small  entities. 

Based  on  this  examination  of  the 
alternatives,  the  Agency  has  concluded 
that  there  are  not  practical  and  legally 
available  alternatives  to  minimize 
possible  impacts  on  small  business 
generators  of  F006  wastes. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq  and 
have  been  assigned  OMB  control 
Number  2050-0085.  Reporting  and 
recordkeeping  burden  on  the  public  for 
this  collection  is  estimated  at  10,745 
hours  for  the  19,679  respondents,  with 
an  average  of  0.55  hours  per  response. 
These  burden  estimates  include  all 
aspects  of  the  collection  effort  and  may 


include  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  completing  and  reviewing  the 
collection  of  information,  etc. 

If  an  interested  party  wishes  to  submit 
comments  regarding  any  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  or 
would  like  a  copy  of  the  information 
collection  request  (please  reference  ICR 
#1442),  contact  Rick  Westlund, 
Information  Policy  Branch,  PM-223,  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington,  DC  20460  (202) 
382-2745;  and  Marcus  Peacock,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  The  final  rule 
will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

D.  Review  of  Supporting  Documents 

The  primary  source  of  information  on 
current  land  disposal  practices  and 
industries  affected  by  this  rule  was 
EPA's  1986  "National  Survey  of 
Hazardous  Waste  Treatment,  Storage, 
Disposal  and  Recycling  Facilities"  (the 
TSDR  Survey).  The  average  quantity  of 
waste  contributed  by  generator  facilities 
was  obtained  from  EPA's  "National 
Survey  of  Hazardous  Waste  Generators 
and  Treatment,  Storage,  and  Disposal 
Facilities  Regulated  Under  RCRA  in 
1981"  (April  1984). 

Waste  stream  characterization  data 
and  engineering  costs  of  waste 
management  were  based  on  the 
following  EPA  documents: 

•  "Characterization  of  Waste  Streams 
Listed  in  40  CFR  Section  261  Waste 
Profiles,"  Vols.  I  and  II  (August  1985); 

•  "Characterization  of  Constituents 
from  Selected  Waste  Streams  Listed  in 
40  CFR  Section  261,"  Vols  I  and  II 
(August  1985); 

•  RCRA  background  and  listing 
documents  for  40  CFR  Section  261; 

•  RCRA  Section  3007  industry  studies; 

•  "RCRA  Risk-Cost  Analysis  Model, 
Appendix  A:  Waste  Stream  Data  Base" 
(March  1984);  and 

•  Source  assessment  documents  for 
various  industries. 

•  "1986-1987  Survey  of  Selected  Firms 
in  the  Commercial  Hazardous  Waste 
Management  Industry:  Final  Report" 
(March  1988). 

f'inancial  information  for  the 
economic  impact  analysis  was  obtained 
from  the  1982  Census  of  Manufacturers 
and  1984  Annual  Survey  of 
Manufacturers.  Producer  price  indices 
were  used  to  restate  1984  dollars  in  1987 
terms. 


VIII.  Implementation  of  the  Part  268 
Land  Disposal  Restrictions  Program 

EPA  has  stated  in  earlier  rules  (see  51 
FR  40572,  November  7, 1986;  52  FR 
21010,  June  4, 1987;  52  FR  25760,  July  8. 
1987)  that  "restricted"  wastes  are 
subject  to  certain  Part  268  requirements 
(e.g.,  the  §  268.7  recordkeeping 
requirements  and  the  §  268.3  dilution 
prohibitions)  even  if  such  wastes  are 
subject  to  an  exemption,  extension,  or 
variance  making  them  eligible  for  land 
disposal.  The  Agency  has  become  aware 
of  some  confusion  in  the  regulated 
community  regarding  this  point.  The 
confusion  seems  to  have  been  created 
through  the  interchanging  use.  by  both 
the  regulated  community  and,  in  some 
instances,  by  EPA,  of  the  terms 
"restricted"  and  "prohibited".  To 
eliminate  this  confusion,  EPA  clarified 
the  distinction  between  "restricted"  and 
"prohibited"  wastes  in  the  May  17 
proposal  (53  FR  17620).  For  the  benefit  of 
the  regulated  community,  the  Agency  is 
repeating  the  clarification  in  today's 
rule. 

"Restricted"  wastes  are  those 
categories  of  hazardous  wastes  that  are 
prohibited  from  land  disposal  either  by 
regulation  or  statute  (regardless  of 
whether  subcategories  of  such  wastes 
are  subject  to  a  S  268.5  extension, 
§  268.6,  "no  migration"  exemption,  or 
national  capacity  variance,  any  of  which 
makes  them  currently  eligible  for  land 
disposal).  In  other  words,  a  hazardous 
waste  is  "restricted"  no  later  than  the 
date  of  the  deadline  established  in,  or 
pursuant  to,  RCRA  section  3004. 
Therefore,  the  F001-F005  solvent  wastes 
and  the  F020-F023  and  F026-F028 
dioxin-containing  wastes  were 
"restricted"  as  of  November  8, 1986, 
despite  the  fact  that  several 
subcategories  of  these  wastes  obtained 
2-year  national  capacity  variances 
allowing  them  to  be  land  disposed  until 
November  8, 1988.  Similarly,  California 
list  wastes  were  "restricted"  as  of  July  8. 
1987,  despite  the  fact  that  several 
subcategories  of  such  wastes  obtained 
2-year  national  capacity  variances 
allowing  continued  land  disposal  until 
July  8, 1989.  Wastes  contained  in  the 
schedule  of  thirds  (51  FR  19300,  May  28, 
1986)  are  considered  "restricted"  no 
later  than  the  dates  specified  in  the 
schedule  promulgated  at  40  CFR  268.10, 
268.11.  and  268.12. 

Generators  must  determine  whether 
their  wastes  are  "restricted"  at  the  point 
of  initial  generation,  i.e.,  when  the  waste 
is  first  considered  a  hazardous  waste 
subject  to  RCRA  regulation.  To 
determine  whether  a  hazardous  waste  is 
"restricted,"  generators  need  only 
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determine  whether  the  waste  belongs  to 
a  category  of  wastes  that  has  been 
prohibited  from  land  disposal  by 
regulation  or  by  the  automatic 
"hanuner"  provisions  of  RCRA. 
"Prohibited"  wastes  are  a  subset  of 
"restricted"  wastes,  i.e.,  they  are  those 
"restricted"  wastes  that  are  currently 
ineligible  for  land  disposal.  Therefore,  a 
hazardous  waste  that  is  not  "restricted" 
cannot  be  "prohibited"  under  RCRA 
section  3004.  However,  once  a  waste  is 
considered  "restricted",  at  least  some  of 
the  Part  268  requirements  apply. 

The  first  Part  268  requirement 
applicable  to  "restricted"  wastes  is  that 
generators  must  determine  whether  their 
waste  currently  is  eligible  for  land 
disposal  pursuant  to  the  requirements  of 
§  268.7.  If  the  waste  currently  is  not 
eligible  for  land  disposal  (i.e.,  the 
prohibition  effective  date  has  passed, 
the  waste  does  not  meet  all  applicable 
treatment  standards  or  prohibition 
levels  and  no  §  268.5  extensions,  S  268.6 
"no  migration"  exemption,  or  national 
capacity  variances  apply],  then  the 
waste  currently  is  "prohibited"  from 
land  disposal  as  well  as  "restricted".  If. 
however,  the  waste  currently  is  eligible 
for  land  disposal  (i.e.,  the  prohibition 
effective  date  has  passed  but  the  waste 
meets  the  applicable  treatment 
standards  or  prohibition  levels  or  is 
subject  to  a  S  268.5  extension,  §  268.6 
"no  migration"  exemption,  or  national 
capacity  variance)  then  the  waste  is 
considered  "restricted"  but  not  currently 
"prohibited".  All  wastes  that  are 
"restricted"  must  comply  with  the 
§  268.3  dilution  prohibition  (assuming 
the  wastes  are  land  disposed  or 
otherwise  managed  after  the  prohibition 
effective  date),  the  §  268.7  waste 
analysis  and  recordkeeping 
requirements,  and  all  other  applicable 
Part  268  requirements. 

As  a  result  of  the  regulations 
promulgated  today  under  Part  268, 
several  options  will  be  available  to  the 
generator  or  owner  or  operator  of  a 
treatment,  storage,  and  disposal  facility 
for  the  management  of  restricted 
hazardous  wastes.  This  section  helps 
the  regulated  community  determine  the 
appropriate  waste  management 
procedures.  It  provides  references  to  the 
applicable  40  CFR  Parts  264  and  265 
requirements  as  well  as  Part  268 
requirements  for  implementation  of  the 
various  waste  management  options. 

All  the  sequences  in  the  generator's 
decision-making  process  must 
commence  with  a  determination  as  to 
whether  the  hazardous  waste  is 
restricted  in  Part  268  Subpart  C  or  RCRA 
section  3004(d].  If  the  hazardous  waste 
is  not  restricted,  it  cannot  be  subject  to 


the  land  disposal  restrictions  of  Part  268. 
It  must  nevertheless  be  managed  in 
accordance  with  Parts  264  and  265. 

The  generator  of  a  restricted  waste 
must  determine  the  appropriate 
treatment  standards  (if  any]  under  Part 
268  Subpart  D  (or  prohibitions  under 
RCRA  section  3004(d]].  The  applicable 
treatment  standards  must  be  determined 
at  the  point  of  initial  generation  prior  to 
any  treatment.  (Of  course,  if  in  the 
course  of  managing  the  waste  a  new 
treatability  group  is  created,  for  example 
a  scrubber  water  from  the  incineration 
of  a  nonwastewater,  the  treatment 
standard  applicable  to  this  new 
treatability  group  will  apply.)  At  this 
time,  he  must  determine  the  effective 
date  of  the  applicable  treatment 
standard  under  Part  268  Subpart  C.  EPA 
has  the  authority  to  delay  the  effective 
dates  of  the  Part  268  treatment 
standards  based  on  the  unavailability  of 
adequate  national  treatment  capacity. 
Determinations  as  to  the  adequacy  of 
treatment  capacity  are  based  on  the 
quantity  of  waste  generated  and  the 
availability  of  alternative  treatment, 
recovery  or  disposal  technologies.  For 
these  wastes  where  EPA  has  determined 
that  alternative  capacity  is  adequate,  or 
has  for  whatever  reason  not  established 
an  alternate  effective  date,  the 
treatment  standards  take  effect 
immediately  upon  promulgation.  The 
generator  must  use  analysis  of  his  waste 
(or  waste  extract,  when  applicable)  or 
knowledge  of  his  waste  to  make 
determinations  as  to  whether  his  waste 
may  go  directly  to  land  disposal  or  Hrst 
must  be  treated  (data  supporting  such 
knowledge  and  any  waste  analysis  data 
must  be  kept  on-site). 

If  the  concentrations  of  the  hazardous 
constituents  in  the  waste  (or  waste 
extract,  when  applicable]  are  in 
compliance  with  the  applicable 
treatment  standards,  the  waste  may  go 
directly  to  land  disposal.  The  generator 
must  submit  a  notice  and  certification 
statement  to  the  land  disposal  facility  as 
required  under  S  268.7.  The  land 
disposal  facility  must  verify  the  records 
of  the  generator  in  accordance  with  the 
facility's  waste  analysis  plan.  A 
generator  that  operates  an  on-site  land 
disposal  facility  must  put  the 
information  contained  in  the  notice 
(except  for  the  manifest  number)  in  the 
operating  record  of  the  land  disposal 
facility. 

If  the  concentrations  of  the  hazardous 
constituents  in  the  waste  (or  waste 
extract,  when  applicable)  exceeds  the 
treatment  standards,  placement  of  the 
waste  in  land  disposal  units  as  of  the 
effective  date  specified  in  Part  268 
Subpart  C  is  prohibited  (unless  the 


waste  is  subject  to  a  case-by-case 
extension  under  §  268.5,  or  a  "no- 
migration"  exemption  under  {  268.6). 

An  off-site  treatment  or  storage 
facility  must  obtain  a  notice  from  the 
generator  as  required  in  {  268.7.  This 
notice  must  be  placed  in  the  operating 
record.  Generators  that  are  also 
treatment  facilities  must  keep  the 
information  contained  in  the  notice 
(except  for  the  manifest  number)  in  the 
facility's  operating  record. 

When  shipping  the  treatment  residual 
to  an  interim  status  or  RCRA  permitted 
land  disposal  facility,  the  treatment  or 
storage  facility  must  certify  in 
accordance  with  S  268.7  that  the 
treatment  residue  meets  the  applicable 
treatment  standards  and  must  also  send 
a  notice  (S  268.7)  to  the  land  disposal 
facility. 

If  the  generator's  waste  is  a  restricted 
waste  listed  in  S  268.10  (i.e.,  a  First 
Third  waste)  where  treatment  standards 
have  not  been  set,  and  such  waste  is 
land  disposed  off-site  by  methods  other 
than  landtills  or  surface  impoundments, 
the  generator  must  provide  a  notice  in 
accordance  with  §  268.7.  The  off-site 
disposal  facility  is  required  to  keep  the 
generator's  notice  in  its  operating 
record,  and  is  responsible  for  ensuring 
that  the  waste  is  not  disposed  in  a 
landfill  or  surface  impoundment.  If  the 
generator  disposes  on-site,  the 
information  contained  in  the  notice 
(except  for  the  manifest  number)  must 
be  kept  in  the  facility's  operating  record, 
and  the  generator  must  ensure  that  such 
waste  is  not  disposed  in  a  landfill  or 
surface  impoundment. 

If  the  generator's  waste  is  a  restricted 
waste  listed  in  5  268.10,  where  treatment 
standards  have  not  been  set,  and  are 
disposed  in  a  landfill  or  surface 
impoundment,  such  waste  may  only  be 
disposed  in  landfill  or  surface 
impoundment  units  that  meet  the 
minimum  technological  requirements  of 
RCRA  section  3004(o)  (double  liner, 
leachate  collection  system,  and 
groundwater  monitoring),  or  satisfy  the 
section  3004(o](2)  equivalence  standard. 
Prior  to  such  disposal,  the  generator 
must  certify  to  the  Regional 
Administrator  in  accordance  with 
§  268.8. 

To  make  this  certification,  the 
generator  must  investigate  practically 
available  technologies  appropriate  for 
treating  his  waste  (see  sections  III.  A.  8. 
and  III.  C.  of  this  preamble  for  guidance 
on  appropriate  technologies  and  on 
determining  whether  such  technologies 
are  practical).  The  generator  must 
demonstrate  that  he  has  made  this 
investigation,  certifying  that  either  no 
practically  available  technologies  exist 
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for  treating  his  waste,  or  that  the  best 
technology(ies)  practically  available  has 
been  contracted  to  treat  the  waste.  Prior 
to  treatment  (if  any]  and  disposal,  the 
generator  must  send  the  demonstration 
and  certification  to  the  Regional 
Administrator,  to  the  receiving  facility, 
and  also  keep  records  on-site.  Provided 
the  conditions  of  the  certification  remain 
unchanged,  demonstrations  and 
certifications  need  not  be  sent  again  to 
the  Regional  Administrator.  However,  if 
changes  do  occur,  the  generator  must 
submit  a  new  demonstration  and 
certification  to  the  Regional 
Administrator.  Should  EPA  notify  the 
generator  that  his  certification  is 
invalidated,  the  generator  is  responsible 
for  immediately  notifying  the 
facility(ies]  receiving  his  waste  of  such 
action  and  must  keep  records  of  such 
communication  on-site. 

Where  the  generator  demonstrates 
and  certifies  that  no  practically 
available  treatment  exists,  the  waste 
may  be  disposed  in  a  landfill  or  surface 
impoundment  meeting  the  minimum 
technological  requirements.  For  off-site 
disposal,  the  demonstration  and 
certification  required  in  S  268.7,  as  well 
as  the  notice  required  in  §  268.7  must  be 
provided  with  the  initial  waste 
shipment.  The  S  268.8  demonstration 
need  not  be  provided  again  as  long  as 
the  conditions  of  the  demonstration 
have  not  changed.  Thereafter,  only  the 
notice  required  in  S  268.7  and  the 
certification  required  in  §  268.8  must  be 
provided  with  each  waste  shipment  If 
such  waste  is  disposed  on-site,  the 
demonstration  and  certiHcation  required 
is  S  268.8,  as  well  as  the  notice  (except 
for  the  manifest  number]  required  in 
S  268.7  must  be  kept  in  the  operating 
record. 

If  the  generator's  waste  is  a  restricted 
waste  listed  in  S  268.10  where  no 
treatment  standards  has  been  set,  and 
the  waste  goes  off-site  for  treatment,  the 
generator  must  send  the  demonstration 
(only  for  the  initial  shipment],  and 
certification  required  in  S  268.8  and  the 
notice  required  in  §  268.7.  The  treatment 
facility  must  keep  a  copy  of  the 
certification,  demonstration  (if 
applicable],  and  notice  in  its  operating 
record.  If  treated  on-site,  the  information 
contained  in  the  notice  (except  for  the 
manifest  number]  must  be  kept  in  the 
facility's  operating  record.  After 
treatment,  the  residuals  may  be  land 
disposed  in  a  landfill  or  surface 
impoundment  unit  meeting  the  minimum 
technological  requirements  of  section 
3004(o].  The  owner  or  operator  must 
certify  that  the  treatment  indicated  in 
the  generator's  demonstration  has  been 
done,  prior  to  disposal.  For  off-site 


disposal,  with  the  initial  waste 
shipment,  the  generator's  demonstration, 
certification  and  notice  must  be  sent  to 
the  disposal  facility  along  with  the 
owner  operator's  certification. 
Thereafter,  only  the  generator's  and 
owner  or  operator's  certification  and 
notice  must  be  sent.  For  on-site  disposal, 
the  information  contained  in  the  notice 
(except  the  manifest  number)  as  well  as 
all  certifications  and  demonstrations 
must  be  kept  in  the  operating  record. 
[Note:  As  discussed  in  section  III.  C.  3., 
certain  wastewater  residuals  from 
treatment  of  First  Third  wastes  for 
which  EPA  has  not  promulgated 
treatment  standards,  as  well  as  leachate 
and  contaminated  ground  water  derived 
from  the  management  of  First  Third 
wastes  for  which  EPA  has  not 
promulgated  treatment  standards  are 
not  prohibited  from  land  disposal  until 
May  8. 1990  (by  virtue  of  amending 
§  268.12,  reprioritizing  the  schedule)  or 
until  treatment  standards  are 
established,  whichever  is  sooner.] 
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Proposed  Land  Disposal  Restrictions  Rule", 
Vol.  II,  August  8, 1988. 

(7c)  U.S.  EPA.  "Response  to  BDAT  Related 
Comments  Submitted  on  the  First  Third 
Proposed  Land  Disposal  Restrictions  Rule", 
Vol.  III.  August  8, 1988. 

(8)  U.S.  EPA,  "Guidance  Document  for 
Applicable  and  Demonstrated  Technologies 
for  First  Third  Waste  Codes  ",  EPA/530-SW- 
88-031P,  August  8, 1988. 

(9)  U.S.  EPA.  "Best  Demonstrated 
Available  Technology  (BDAT)  Background 
Document  for  F001-F005,  Addendum",  EPA/ 
530-SW-88-031R,  August  8. 1988. 


(10)  U.S.  EPA.  "Best  Demonstrated 
Available  Technology  (BDAT)  Background 
Document  for  F006",  EPA/530-SW-a8-^31U 
August  8, 1988. 

(11)  U.S.  EPA,  "Best  Demonstrated 
Available  Technology  (BDAT)  Background 
Document  for  KOOl",  EPA/530-SW-88-0310, 
August  8, 1988. 

(12)  U.S.  EPA,  "Best  Demonstrated 
Available  Technology  (BDAT)  Background 
Document  for  K015",  EPA/53(>-SW-88-03lA, 
August  8, 1988. 

(13)  U.S.  EPA,  "Best  Demonstrated 
Available  Technology  (BDAT)  Background 
Document  for  K016,  KD18.  K019.  K020,  K030 ', 
EPA/530-SW-88-^)31B,  August  8, 1988. 

(14)  U.S.  EPA,  "Best  Demonstrated 
Available  Technology  (BDAT)  Background 
Document  for  K022 ',  EPA/530-SW-88-031Q, 
August  8, 1988. 

(15)  U.S.  EPA,  "Best  Demonstrated 
Available  Technology  (BDAT)  Background 
Document  for  K024",  EPA/53O-SW-88-031H, 
August  8, 1988. 

(16)  U.S.  EPA,  "Best  Demonstrated 
Available  Technology  (BDAT)  Background 
Document  for  K037",  EPA/530-SW-88-031I, 
August  8, 1988. 

(17)  U.S.  EPA,  "Best  Demonstrated 
Available  Technology  (BDAT)  Background 
Document  for  K046",  EPA/530-SW-B8-031J, 
August  8, 1988. 

(18)  U.S.  EPA,  "Best  Demonstrated 
Available  Technology  (BDAT)  Background 
Document  for  K048,  K049,  K050,  K051,  K052". 
EPA/530  SW  88  031C.  August  &,  1988. 

(19)  U.S.  EPA,  "Best  Demonstrated 
Available  Technology  (BDAT)  Background 
Document  for  K061",  EPA/53O-SW-88-031D, 
August  8, 1988. 

(20)  U.S.  EPA,  "Best  Demonstrated 
Available  Technology  (BDAT)  Background 
Document  for  K062",  EPA/530  SW  88  031E. 
August  8, 1988. 

(21)  U.S.  EPA,  "Best  Demonstrated 
Available  Technology  (BDAT)  Background 
Document  for  K071",  EPA/530-SW-88-^3lF, 
August  8, 1988. 

(22)  U.S.  EPA,  "Best  Demonstrated 
Available  Technology  (BDAT)  Background 
Document  for  K088",  EPA/530  SW-88  031N, 
August  8, 1988. 

(23)  U.S.  EPA  "Best  Demonstrated 
Available  Technology  (BDAT)  Background 
Document  for  K087",  EPA/530-SW-88-031M. 
August  8, 1988. 

(24)  U.S.  EPA,  "Best  Demonstrated 
Available  Technology  (BDAT)  Background 
Document  for  KlOl,  K102",  EPA/530-SW-8&- 
031K.  August  8, 1988. 

(25)  U.S.  EPA,  "Best  Demonstrated 
Available  Technology  (BDAT)  Background 
Document  for  K103,  K104",  EPA/530-SW-88- 
031G,  August  8, 1988. 

X.  List  of  Subjects 

40  CFR  Parts  264  and  265 

Hazardous  waste.  Insurance. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 
Security  measures,  Surety  bonds 
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40  CFR  Part  266 

Energy.  Hazardous  waste,  Petroleum. 
Recycling.  Reporting  and  recordkeeping 
requirements 

40  CFR  Part  268 

Hazardous  waste,  Reporting  and 
recordkeeping  requirements 

40  CFR  Part  271 

Administrative  practice  and 
procedure,  ConHdential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands,  Intergovernmental  relative. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 
Water  supply 

Dated:  August  B,  1988. 
Lne  M.  Thomas 
Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Title  40,  Chapter  I  of  the  CFR 
is  amended  as  follows: 

I.  In  Part  264: 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE,  AND  DISPOSAL 
FACILITIES 

1.  The  authority  citation  for  Part  264 
continues  to  read  as  follows: 

.^uthority:  42  U.S.C.  6905,  6912(a).  6924,  and 
6925. 

Subpart  B — General  Facility  Standards 

2.  Section  264.13  is  amended  by 
revising  paragraph  (b)(7){iii)  to  read  as 
follows: 

§264.13    General  waste  analysis. 

***** 

(b)  *  *  * 

(7)   *   *   * 

(iii)  The  annual  removal  of  residues 
which  are  not  delisted  under  §  260.22  of 
this  chapter  or  which  exhibit  a 
characteristic  of  hazardous  waste  and 
either: 

(A)  Do  not  meet  applicable  treatment 
standards  of  Part  268,  Subpart  D;  or 

(B)  Where  no  treatment  standards 
have  been  established; 

(1)  Such  residues  are  prohibited  from 
land  disposal  under  §  268.32  or  RCRA 
section  3004(d);  or 

(2)  Such  residues  are  prohibited  from 
land  disposal  under  §  268.33(f). 


Subpart  E— Manifest  System, 
Recordkeeping,  and  Reporting 

3.  In  §  264.73  paragraphs  (b)  (10),  (11), 
(12),  (13)  and  (14)  are  revised  and 
paragraphs  (b)  (15)  and  (16)  are  added  to 
read  as  follows: 


§  264.73    Operating  record. 

***** 

(b)  *  *  • 

(10)  Records  of  the  quantities  (and 
date  of  placement)  for  each  shipment  of 
hazardous  waste  placed  in  land  disposal 
units  under  an  extension  to  the  effective 
date  of  any  land  disposal  restriction 
granted  pursuant  to  §  268.5,  a  petition 
pursuant  to  §  268.6,  or  a  certification 
under  §  268.8,  and  the  applicable  notice 
required  by  a  generator  under  §  268.7(a); 

(11)  For  an  off-site  treatment  facility,  a 
copy  of  the  notice,  and  the  certification 
and  demonstration,  if  applicable, 
required  by  the  generator  or  the  owner 
or  operator  under  §  268.7  or  §  268.8: 

(12)  For  an  on-site  treatment  facility, 
the  information  contained  in  the  notice 
(except  the  manifest  number),  and  the 
certification  and  demonstration  if 
applicable,  required  by  the  generator  or 
the  owner  or  operator  under  §  268.7  or 

§  268.8: 

(13)  For  an  off-site  land  disposal 
facility,  a  copy  of  the  notice,  and  the 
certification  and  demonstration  if 
applicable,  required  by  the  generator  or 
the  owner  or  operator  of  a  treatment 
facility  under  §  268.7  and  §  268.8, 
whichever  is  applicable;  and 

(14)  For  an  on-site  land  disposal 
facility,  the  information  contained  in  the 
notice  required  by  the  generator  or 
owner  or  operator  of  a  treatment  facility 
under  §  263.7,  except  for  the  manifest 
number,  and  the  certification  and 
demonstration  if  applicable,  required 
under  §  268.8,  whichever  is  applicable. 

(15)  For  an  off-site  storage  facility,  a 
copy  of  the  notice,  and  the  certification 
and  demonstration  if  applicable, 
required  by  the  generator  or  the  owner 
or  operator  under  §  268.7  or  §  268.8:  and 

(16)  For  an  on-site  storage  facility,  the 
information  contained  in  the  notice 
(except  the  manifest  number),  and  the 
certification  and  demonstration  if 
applicable,  required  by  the  generator  or 
the  owner  or  operator  under  §  268.7  or 

I  268.8. 

***** 

II.  In  Part  265: 

PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FACILITIES 

1.  The  authority  citation  for  Part  265  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6924. 
6925,  and  6935. 

Subpart  B — General  Facility  Standards 

2.  Section  265.13  is  amended  by 
revising  paragraph  (b)(7)(iii)  to  read  as 
follows: 


§  265.13    General  waste  analysis. 
***** 

(b) •  •  • 
(7j  *   *   * 

(iii)  The  annual  removal  of  residues 
which  are  not  delisted  under  §  260.22  of 
this  chapter  or  which  exhibit  a 
characteristic  of  hazardous  waste  and 
either 

(A)  Do  not  meet  applicable  treatment 
standards  of  Part  268,  Subpart  D;  or 

(B)  Where  no  treatment  standards 
have  been  established; 

[1]  Such  residues  are  prohibited  from 
land  disposal  under  §  268.32  or  RCRA 
section  3004(d);  or 

(2)  Such  residues  are  prohibited  from 
land  disposal  under  §  268.33(f). 


Subpart  E — Manifest  System, 
Recordkeeping,  and  Reporting 

3.  In  §  265.73  paragraphs  (b)  (8),  (9), 
(10),  (11)  and  (12)  are  revised  and 
paragraphs  (b)  (13)  and  (14)  are  added  to 
read  as  follows: 

§  265.73    Operating  record. 

•  «  •  «  * 

(b)  *  *  • 

(8)  Records  of  the  quantities  (and  date 
of  placement)  for  each  shipment  of 
hazardous  waste  placed  in  land  disposal 
units  under  an  extension  to  the  effective 
date  of  any  land  disposal  restriction 
granted  pursuant  to  5  268.5,  monitoring 
data  required  pursuant  to  a  petition 
under  §  268.6,  or  a  certification  under 

§  268.8.  and  the  applicable  notice 
required  by  a  generator  under  §  268.7(a). 

(9)  For  an  off-site  treatment  facility,  a 
copy  of  the  notice,  and  the  certification 
and  demonstration  if  applicable, 
required  by  the  generator  or  the  owner 
or  operator  under  5  268.7  or  5  268.8; 

(10)  For  an  on-site  treatment  facility, 
the  information  contained  in  the  notice 
(except  the  manifest  number),  and  the 
certification  and  demonstration  if 
applicable,  required  by  the  generator  or 
the  owner  or  operator  under  §  268.7  or 

§  268.8; 

(11)  For  an  off-site  land  disposal 
facility,  a  copy  of  the  notice,  and  the 
certification  and  demonstration  if 
applicable,  required  by  the  generator  or 
the  owner  or  operator  of  a  treatment 
facility  under  §  268.7  or  §  268.8; 

(12)  For  an  on-site  land  disposal 
facility,  the  information  contained  in  the 
notice  (except  the  manifest  number), 
and  the  certification  and  demonstration 
if  applicable,  required  by  the  generator 
or  the  owner  or  operator  of  a  treatment 
facility  under  §  268.7  or  §  268.8. 

(13)  For  an  off-site  storage  facility,  a 
copy  of  the  notice,  and  the  certification 
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and  demonstration  if  applicable, 
required  by  the  generator  or  the  owner 
or  operator  under  §  268.7  or  §  268.8;  and 
(14)  For  an  on-site  storage  facility,  the 
information  contained  in  the  notice 
(except  the  manifest  number],  and  the 
certification  and  demonstration  if 
applicable,  required  by  the  generator  or 
the  owner  or  operator  of  a  treatment 
facility  under  S  268.7  or  §  268.8. 
***** 

III.  In  Part  268: 

PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  SPECIFIC 
HAZARDOUS  WASTES  AND  SPECIFIC 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FACILITIES 

1.  The  authority  citation  for  Part  266 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6924,  and 
6934. 

Subpart  C— Recyclable  Materials  Used 
In  a  Manner  Constituting  Disposal 

2.  Section  266.20  paragraph  [b]  is 
revised  to  read  as  follows: 

§266.20    Applicability. 

***** 

(b)  Products  produced  for  the  general 
public's  use  that  are  used  in  a  manner 
that  constitutes  disposal  and  tha-t 
contain  recyclable  materials  are  not 
presently  subject  to  regulation  if  the 
recyclable  materials  have  undergone  a 
chemical  reaction  in  the  coiu^e  of 
producing  the  products  so  as  to  become 
inseparable  by  physical  means  and  if 
such  products  meet  the  applicable 
treatment  standards  in  Subpart  D  of  Part 
268  (or  applicable  prohibition  levels  in 
§  268.32  or  RCRA  section  3(X)4(d).  where 
no  treatment  standards  have  been 
established)  for  each  recyclable  material 
(i.e..  hazardous  waste  constituent)  that 
they  contain.  However,  zinc-containing 
fertilizers  using  hazardous  waste  K061 
that  are  produced  for  the  general 
public's  use  are  not  presently  subject  to 
regulation. 

IV.  In  Part  268: 

PART  268— LAND  DISPOSAL 
RESTRICTIONS 

1.  The  authority  citation  for  Part  268 
continues  to  read  as  follows: 

Aulliority:  42  U.S.C.  6905,  6912(a).  6921.  and 
6924. 

Subpart  A— General 

2.  In  §  268.1  paragraph  (c)(3)  is 
removed,  paragraph  (c)(4)  is 
redesignated  as  paragraph  (c)(3); 
paragraph  (c)(5)  is  redesignated  as 
paragraph  (c)(4)  and  revised,  and 


paragraphs  (c)(5)  and  (d)  are  added  to 
read  as  follows: 

§  268.1    Purpose,  scope  and  applicabUlty. 

***** 

(c)  *  *  * 

(4)  Where  a  farmer  is  disposing  of 
waste  pesticides  in  accordance  with 
§  262.70; 

(5)  Prior  to  May  8, 1990,  in  a  landfill  or 
surface  impoundment  unit  where  all 
applicable  persons  are  in  compliance 
with  the  requirements  of  9  268.8,  with 
respect  to  wastes  that  are  not  subject  to 
the  treatment  standards  set  forth  in 
Subpart  D  and  not  subject  to  the 
prohibitions  in  §  268.32  or  RCRA 

§  3004(d). 

(d)  "The  requirements  of  this  part  shall 
not  affect  the  availability  of  a  waiver 
under  section  121(d)(4)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA). 

3.  Section  268.4  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  268.4    Treatment  surface  impoundment 
exemption. 

(a)  *  *  * 

(2)  The  following  conditions  are  met: 

(i)  Sampling  and  testing.  For  wastes 
with  treatment  standards  in  Subpart  D 
of  this  part  and/or  prohibition  levels  in 
Subpart  C  of  this  part  or  RCRA  section 
3004(d),  the  residues  from  treatment  are 
analyzed,  as  specified  in  §  268.7  or 
§  268.32,  to  determine  if  they  meet  the 
applicable  treatment  standards  or  where 
no  treatment  standards  have  been 
established  for  the  waste,  the  applicable 
prohibition  levels.  The  sampling  method, 
specified  in  the  waste  analysis  plan 
under  i  264.13  or  S  265.13,  must  be 
designed  such  that  representative 
samples  of  the  sludge  and  the 
supernatant  are  tested  separately  rather 
than  mixed  to  form  homogeneous 
samples. 

(ii)  Removal.  The  following  treatment 
residues  (including  any  liquid  waste) 
must  be  removed  at  least  annually: 
residues  which  do  not  meet  the 
treatment  standards  promulgated  under 
Subpart  D  of  this  part;  residues  which 
do  not  meet  the  prohibition  levels 
established  under  Subpart  C  of  this  part 
or  imposed  by  statute  (where  no 
treatment  standards  have  been 
established);  residues  which  are  from 
the  treatment  of  wastes  prohibited  from 
land  disposal  under  Subpart  C  of  this 
part  (where  no  treatment  standards 
have  been  established  and  no 
prohibition  levels  apply);  or  residues 
from  managing  listed  wastes  which  are 
not  delisted  under  §  260.22  of  this 
chapter.  However,  residues  which  are 


the  subject  of  a  valid  certification  under 
§  268.8  made  no  later  than  a  year  after 
placement  of  the  wastes  in  an 
impoundment  are  not  required  to  be 
removed  annually.  If  the  volume  of 
liquid  flowing  through  the  impoundment 
or  series  of  impoundments  annually  is 
greater  than  the  volume  of  the 
impoundment  or  impoundments,  this 
flow-through  constitutes  removal  of  the 
supernatant  for  the  purpose  of  this 
requirement. 

(iii)  Subsequent  management. 
Treatment  residues  may  not  be  placed 
in  any  other  surface  impoundment  for 
subsequent  management  unless  the 
residues  are  the  subject  of  a  valid 
certification  under  §  268.8  which  allows 
disposal  in  surface  impoundments 
meeting  the  requirements  of  section 
268.8(a). 

(iv)  Recordkeeping.  The  procedures 
and  schedule  for  the  sampling  of 
impoundment  contents,  the  analysis  of 
test  data,  and  the  annual  removal  of 
residues  which  do  not  meet  the 
treatment  standards,  or  prohibition 
levels  (where  no  treatment  standards 
have  been  established),  or  which  are 
from  the  treatment  of  wastes  prohibited 
from  land  disposal  under  Subpart  C 
(where  no  treatment  standards  have 
been  established  and  no  prohibition 
levels  apply),  must  be  specified  in  the 
facility's  waste  analysis  plan  as 
required  under  §  264.13  or  §  265.13  of 
this  chapter. 
***** 

4.  Section  268.5  is  amended  by 
revising  paragraph  (h)(2)  to  read  as 
follows: 

§  268.S    Procedures  for  case-by-case 
extensions  to  an  effective  date. 

***** 

(h)  *  *  * 

(2)  Such  hazardous  waste  may  be 
disposed  in  a  landfill  or  surface 
impoundment  unit  only  if  such  unit  is  in 
compliance  with  the  following 
requirements: 
***** 

5.  Section  268.6  is  amended  by  adding 
new  paragraphs  (a)(4)  and  (a)(5).  by 
redesignating  paragraph  (c)  as 
paragraph  (d).  (d)  as  (g),  (e)  as  (h),  (f)  as 
(i),  (g)  as  (j),  (h)  as  (k),  (i)  as  (1),  (j)  as 
(m),  (k)  as  (n).  and  by  adding  new 
paragraphs  (c).  (e).  and  (f)  to  read  as 
follows: 

§  268.6  Petitions  to  allow  land  disposal  of 
a  waste  proiiiblted  under  Subpart  C  of  Part 
268. 

(a)  ♦  *  • 

(4)  A  monitoring  plan  that  detects 
migration  at  the  earliest  practicable 
time; 
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(5)  Sufficient  information  to  assure  the 
Administrator  that  the  owner  or 
operator  of  a  land  disposal  unit 
receiving  restricted  wastefs)  will  comply 
with  other  applicable  Federal.  State,  and 
local  laws. 
•        *        *        •        • 

(c)  Each  petition  referred  to  in 
paragraph  (a)  of  this  section  must 
include  the  following: 

(1)  A  monitoring  plan  that  describes 
the  monitoring  program  installed  at  and/ 
or  around  the  unit  to  verify  continued 
compliance  with  the  conditions  of  the 
variance.  This  monitoring  plan  must 
provide  information  on  the  monitoring  of 
the  imit  and/or  the  environment  around 
the  unit.  The  following  specific 
information  must  be  included  in  the 
plan: 

(i)  The  media  monitored  in  the  cases 
where  monitoring  of  the  environment 
around  the  unit  is  required; 

(ii)  The  type  of  monitoring  conducted 
at  the  unit,  in  the  cases  where 
monitoring  of  the  unit  is  required; 

(iii]  The  location  of  the  monitoring 
stations; 

(iv)  The  monitoring  interval 
(frequency  of  monitoring  at  each 
station); 

(v)  The  specific  hazardous 
constituents  to  be  monitored; 

(vi)  The  implementation  schedule  for 
the  monitoring  program; 

(vii)  The  equipment  used  at  the 
monitoring  stations; 

(viii)  The  sampling  and  analytical 
techniques  employed;  and 

(ix)  The  data  recording/reporting 
procedures. 

(2)  Where  applicable,  the  monitoring 
prugram  described  in  paragraph  (c)(l]  of 
tills  section  must  be  in  place  for  a  period 
of  time  specified  by  the  Administrator, 
as  part  of  his  approval  of  the  petition, 
prior  to  receipt  of  prohibited  waste  at 
the  unit. 

(3)  The  monitoring  data  collected 
according  to  the  monitoring  plan 
specified  under  paragraph  (c)(l]  of  this 
section  must  be  sent  to  the 
Administrator  according  to  a  format  and 
schedule  specified  and  approved  in  the 
monitoring  plan,  and 

(4)  A  copy  of  the  monitoring  data 
collected  under  the  monitoring  plan 
specified  under  paragraph  (c)(1)  of  this 
section  must  be  kept  on-site  at  the 
facility  in  the  operating  record. 

(5)  The  monitoring  program  specified 
under  paragraph  (c)(1)  of  this  section 
meet  the  following  criteria: 

(i)  All  sampling,  testing,  and 
analytical  data  must  be  approved  by  the 
Administrator  and  roust  provide  data 
that  is  accurate  and  reproducible. 


(ii)  All  estimation  and  monitoring 
techniques  must  be  approved  by  the 
Administrator. 

(ill)  A  quality  assurance  and  quality 
control  plan  addressing  all  aspects  of 
the  monitoring  program  must  be 
provided  to  and  approved  by  the 
Administrator. 
***** 

(e)  After  a  petition  has  been 
approved,  the  owner  or  operator  must 
report  any  changes  in  conditions  at  the 
unit  and/or  the  environment  around  the 
unit  that  significantly  depart  from  the 
conditions  described  in  the  variance  and 
affect  the  potential  for  migration  of 
hazardous  constituents  from  the  units  as 
follows: 

(1)  If  the  owner  or  operator  plans  to 
make  changes  to  the  unit  design, 
construction,  or  operation,  such  a 
change  must  be  proposed,  in  writing, 
and  the  owner  or  operator  must  submit 
a  demonstration  to  the  Administrator  at 
least  30  days  prior  to  making  the  change. 
The  Administrator  will  determine 
whether  the  proposed  change 
invalidates  the  terms  of  the  petition  and 
will  determine  the  appropriate  response. 
Any  change  must  be  approved  by  the 
Administrator  prior  to  being  made. 

(2)  If  the  owner  or  operator  discovers 
that  a  condition  at  the  site  which  was 
modeled  or  predicted  in  the  petition 
does  not  occur  as  predicted,  this  change 
must  be  reported,  in  writing,  to  the 
Administrator  within  10  days  of 
discovering  the  change.  The 
Administrator  will  determine  whether 
the  reported  change  from  the  terms  of 
the  petition  requires  further  action, 
which  may  include  termination  of  waste 
acceptance  and  revocation  of  the 
petition,  petition  modifications,  or  other 
responses. 

(f)  If  the  owmer  or  operator  determines 
that  there  is  migration  of  hazardous 
constituent(s)  from  the  unit,  the  owner 
or  operator  must: 

(1)  Immediately  suspend  receipt  of 
restricted  waste  at  the  unit,  and 

(2)  Notify  the  Administrator,  in 
writing,  within  10  days  of  the 
determination  that  a  release  has 
occurred. 

(3)  Following  receipt  of  the 
notification  the  Administrator  will 
determine,  within  60  days  of  receiving 
notification,  whether  the  owner  or 
operator  can  continue  to  receive 
prohibited  waste  in  the  unit  and 
whether  the  variance  is  to  be  revoked. 
The  Administrator  shall  also  determine 
whether  fxu^her  examination  of  any 
migration  is  warranted  under  applicable 
provisions  of  Part  264  or  Part  265. 


6.  Section  268.7  is  amended  by 
revising  paragraph  (a)  introductory  text, 
by  revising  paragraphs  (a)(1) 
introductory  text,  (a)(2)  introductory 
text  (a)(3),  by  redesignating  paragraph 
(a)(4)  as  (a)(5)  and  revising  it,  by  adding 
new  paragraphs  (a)(4)  and  (a)(6).  by 
revising  paragraph  (b)  introductory  text, 
by  redesignating  paragraph  (b)(1)  as 
(b)(4)  and  (b)(2)  as  (b)(5),  by  adding  new 
paragraphs  (b)(1),  (b)(2),  (b)(3).  (b)(6), 
(b)(7),  and  (b)(8),  and  by  revising 
paragraph  (c)  to  read  as  follows: 

§  268.7    Waste  analysis  and  recordkeeping. 

(a)  Except  as  specified  in  §  268.32  or 
section  268.43  of  the  part,  the  generator 
must  test  his  waste,  or  test  an  exL-act 
developed  using  the  test  method 
described  in  Appendix  I  of  this  part,  or 
use  knowledge  of  the  waste,  to 
determine  if  the  waste  is  restricted  from 
land  disposal  under  this  part 

(1)  If  a  generator  determines  that  he  is 
managing  a  restricted  waste  under  this 
part  and  the  waste  does  not  meet  the 
applicable  treatment  standards  set  forth 
in  Subpart  D  of  this  part  or  exceeds  the 
applicable  prohibition  levels  set  forth  in 
§  268.32  or  RCRA  §  3004(d),  with  each 
shipment  of  waste  the  generator  must 
notify  the  treatment  or  storage  facility  in 
writing  of  the  appropriate  treatment 
standards  set  forth  in  Subpart  D  of  this 
part  and  any  applicable  prohibition 
levels  set  forth  in  §  268.32  or  RCRA 

§  3004(d).  The  notice  must  include  the 
following  information: 
***** 

(2)  If  a  generator  determines  that  he  is 
managing  a  restricted  waste  under  this 
part,  and  determines  that  the  waste  can 
be  land  disposed  without  further 
treatment  with  each  shipment  of  waste 
he  must  submit  to  the  treatment 
storage,  or  land  disposal  facility,  a 
notice  and  a  certification  stating  that  the 
waste  meets  the  applicable  treatment 
standards  set  forth  in  Subpart  D  of  this 
part  and  the  applicable  prohibition 
levels  set  forth  in  S  268.32  or  RCRA 

§  3004(d). 

(3)  If  a  generator's  waste  is  subject  to 
a  case  by-case  extension  under  §  268.5. 
an  exemption  under  §  268.6,  or  a 
nationwide  variance  under  Subpart  C. 
with  each  shipment  of  waste,  he  must 
submit  a  notice  to  the  facility  receiving 
his  waste  stating  that  the  waste  is  not 
prohibited  from  land  disposal.  The 
notice  must  include  the  following 
information: 

(i)  EPA  Hazardous  Waste  Number, 
(ii)  The  corresponding  treatment 
standards  and  all  applicable 
prohibitions  set  forth  in  S  268.32  or 
RCRA  section  3004(d); 
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(iii)  The  manifest  number  associated 
with  the  shipment  of  waste; 

(iv)  Waste  analysis  data,  where 
available;  and 

(v)  The  date  the  waste  is  subject  to 
the  prohibitions. 

(4)  If  a  generator  determines  that  he  is 
managing  a  waste  that  is  subject  to  the 
prohibitions  under  S  268.33(f)  of  this  part 
and  is  not  subject  to  the  prohibitions  set 
forth  in  S  268.32  of  this  part  with  each 
shipment  of  waste  the  generator  must 
notify  the  treatment,  storage,  or  disposal 
facility,  in  writing,  of  any  applicable 
prohibitions  set  forth  in  S  268.33(f)-  The 
notice  must  include  the  following 
information:  y 

(i)  EPA  Hazardous  Waste  Numb»» 

(ii)  The  applicable  prohibitions  set 
forth  in  section  268.33(f); 

(iii)  The  manifest  number  associated 
with  the  shipment  of  waste;  and 

(iv)  Waste  analysis  data,  where 
available. 

(5)  If  a  generator  determines  whether 
the  waste  is  restricted  based  solely  on 
his  knowledge  of  the  waste,  all 
supporting  data  used  to  make  this 
determination  must  be  retained  on-site 
in  the  generator's  files.  If  a  generator 
determines  whether  the  waste  is 
restricted  based  on  testing  this  waste  or 
an  extract  developed  using  the  test 
method  described  in  Appendix  I  of  this 
part,  all  waste  analysis  data  must  be 
retained  on-site  in  the  generator's  files. 

(6)  Generators  must  retain  on-site  a 
copy  of  all  notices,  certifications, 
demonstrations,  waste  analysis  data, 
and  other  documentation  produced 
pursuant  to  this  section  for  at  least  five 
years  from  the  date  that  the  waste  that 
is  the  subject  of  such  documentation 
was  last  sent  to  on-site  or  off-site 
treatment,  storage,  or  disposal.  The  five 
year  record  retention  period  is 
automatically  extended  during  the 
course  of  any  unresolved  enforcement 
action  regarding  the  regulated  activity  or 
as  requested  by  the  Administrator. 

(b)  Treatment  facilities  must  test  their 
wastes  according  to  the  frequency 
specified  in  their  waste  analysis  plans 
as  required  by  §  284.13  or  §  265.13.  Such 
testing  must  be  performed  as  provided 
in  paragraphs  (b)(1),  (b)(2)  and  (b)(3)  of 
this  section. 

(1)  For  wastes  with  treatment 
standards  expressed  as  concentrations 
in  the  waste  extract  (§  268.41),  the 
owner  or  operator  of  the  treatment 
facility  must  test  the  treatment  residues, 
or  an  extract  of  such  residues  developed 
using  the  test  method  described  in 
Appendix  I  of  this  part,  to  assure  that 
the  treatment  residues  or  extract  meet 
the  applicable  treatment  standards. 

(2)  For  wastes  that  are  prohibited 
under  \  268.32  of  this  part  or  RCRA 


section  3004(d)  but  not  subject  to  any 
treatment  standards  under  Subpart  D  of 
this  part,  the  owner  or  operator  of  the 
treatment  facility  must  test  the 
treatment  residues  according  to  the 
generator  testing  requirements  specified 
in  §  268.32  to  assure  that  the  treatment 
residues  comply  with  the  applicable 
prohibitions. 

(3)  For  wastes  with  treatment 
standards  expressed  as  concentrations 
in  the  waste  (§  268.43),  the  owner  or 
operator  of  the  treatment  facility  must 
test  the  treatment  residues  (not  an 
extract  of  such  residues)  to  assure  that 
the  treatment  residues  meet  the 
applicable  treatment  standards. 
***** 

(6)  If  the  waste  or  treatment  residue 
will  be  further  managed  at  a  different 
treatment  or  storage  facility,  the 
treatment,  storage  or  disposal  facility 
sending  the  waste  or  treatment  residue 
off-site  must  comply  with  the  notice  and 
certification  requirements  applicable  to 
generators  under  this  section. 

(7)  For  wastes  that  are  subject  to  the 
prohibitions  under  §  268.33(f)  of  this  part 
and  are  not  subject  to  the  prohibitions 
set  forth  in  S  268.32  of  this  part,  with 
each  shipment  of  such  waste  the  owner 
or  operator  must  notify  any  subsequent 
treatment,  storage,  or  disposal  facility, 
in  writing,  of  any  applicable  prohibitions 
set  forth  in  §  268.33(f).  The  notice  must 
include  the  following  information: 

(i)  EPA  Hazardous  Waste  Number; 

(ii)  The  applicable  prohibitions  set 
forth  in  section  268.33(f); 

(iii)  The  manifest  number  associated 
with  the  shipment  of  waste;  and 

(iv)  Waste  analysis  data,  where 
available. 

(8)  Where  the  wastes  are  recyclable 
materials  used  in  a  manner  constituting 
disposal  subject  to  the  provisions  of 

§  266.20(b),  the  owner  or  operator  of  a 
treatment  facility  (the  recycler)  is  not 
required  to  noti^'  the  receiving  facility, 
pursuant  to  paragraph  (b)(4)  of  this 
section.  With  each  shipment  of  such 
wastes  the  owner  or  operator  of  the 
recycling  facility  must  submit  a 
certification  described  in  paragraph 
(b)(5)  of  this  section,  and  a  notice  which 
includes  the  information  listed  in 
paragraph  (b)(4)  of  this  section  (except 
the  manifest  number)  to  the  Regional 
Administrator,  or  his  delegated 
representative.  The  recycling  facihty 
also  must  keep  records  of  the  name  and 
location  of  each  entity  receiving  the 
hazardous  waste-derived  product. 

(c)  The  owner  or  operator  of  any  land 
disposal  facility  disposing  any  waste 
subject  to  restrictions  under  this  part 
must: 

(1)  Have  copies  of  the  notice  and 
certifications  specified  in  paragraph  (a) 


or  (b)  of  this  section,  and  the 
certification  specified  in  {  268.8  if 
applicable. 

(2)  Test  the  waste,  or  an  extract  of  the 
waste  or  treatment  residue  developed 
using  the  test  method  described  in 
Appendix  I  of  this  part  or  using  any 
methods  required  by  generators  imder 

i  268.32  of  this  part,  to  assure  that  the 
wastes  or  treatment  residues  are  in 
compliance  with  the  applicable 
treatment  standards  set  forth  in  Subpart 
D  of  this  part  and  all  applicable 
prohibitions  set  forth  in  S  268.32  of  this 
part  or  in  RCRA  section  3004(d).  Such 
testing  must  be  performed  according  to 
the  frequency  specified  in  the  facility's 
waste  analysis  plan  as  required  by 
9  264.13  or  §  265.13. 

(3)  Where  the  owner  or  operator  is 
disposing  of  any  waste  that  is  subject  to 
the  prohibitions  under  §  268.33(f)  of  this 
part  but  not  subject  to  the  prohibitions 
set  forth  in  §  268.32.  he  must  ensure  that 
such  waste  is  the  subject  of  a 
certification  according  to  the 
requirements  of  S  268.8  prior  to  disposal 
in  a  landfill  or  surface  impoundment 
unit,  and  that  such  disposal  is  in 
accordance  with  the  requirements  of 

S  268.5(h)(2).  The  same  requirement 
applies  to  any  waste  that  is  subject  to 
the  prohibitions  under  §  268.33(f)  of  this 
Part  and  also  is  subject  to  the  statutory 
prohibitions  in  RCRA  section  3004(d)  or 
the  codified  prohibitions  in  §  268.32  of 
this  Part. 
***** 

7.  Section  268.8  is  added  to  read  as 
follows: 

§  268.8    Landfill  and  surface  impoundment 
disposal  restrictions. 

(a)  Prior  to  May  8, 1990,  wastes  which 
are  otherwise  prohibited  from  land 
disposal  under  §  268.33(f)  of  this  part 
may  be  disposed  in  a  landfill  or  surface 
impoundment  which  is  in  compliance 
with  the  requirements  of  §  268.5(h)(2) 
provided  that  the  requirements  of  this 
section  are  met. 

(1)  Prior  to  such  disposal,  the 
generator  has  made  a  good  faith  effort  to 
locate  and  contract  with  treatment  and 
recovery  facilities  practically  available 
which  provide  the  greatest 
environmental  benefit. 

(2)  Such  generator  submits  to  the 
Regional  Administrator  a  demonstration 
and  certification  that  the  requirements 
of  paragraph  (a)(1)  of  this  section  have 
been  met.  The  demonstration  must 
include  a  list  of  facilities  and  facility 
officials  contacted,  addresses,  telephone 
numbers,  and  contact  dates. 

(i)  If  a  generator  determines  that  there 
is  no  practically  available  treatment  for 
his  waste,  he  must  indicate  so  in  his 
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demonstration,  and  provide  a  written 
discussion  of  why  he  was  not  able  to 
obtain  treatment  or  recovery  for  that 
waste.  The  generator  must  also  provide 
the  following  certification: 

I  certify  under  penalty  of  law  that  the 
requirements  of  40  CFR  266.B(a)(l)  have  been 
met  and  that  disposal  in  a  landfill  or  surface 
impoundment  is  the  only  practical  alternative 
to  treatment  currently  available.  I  believe 
that  the  information  submitted  is  true, 
accurate,  and  complete.  I  am  aware  that  there 
are  significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment 

(ii)  If  a  generator  determines  that 
there  are  practically  available 
treatments  for  his  waste,  he  must 
contract  to  use  the  practically  available 
technology  that  yields  the  greatest 
environmental  benefit,  as  indicated  in 
his  demonstration.  He  must  provide  the 
following  certincation: 

I  certify  under  penalty  of  law  tfiat  the 
requiremenla  of  40  CFR  28BJ(a)(l)  have  been 
met  and  timt  I  have  contracted  to  treat  my 
waste  (or  will  otherwise  provide  treatment) 
by  the  practically  available  technology  which 
yields  the  greatest  environmental  benefit,  as 
indicated  in  my  demonstration.  I  believe  that 
the  information  submitted  is  true,  accurate, 
and  complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibiUty  of  fine 
and  imprismiment 

(3)  Where  the  generator  has 
determined  that  there  is  no  practically 
available  treatment  for  his  waste  prior 
to  disposal,  with  the  initial  shipment  of 
waste,  such  generator  must  submit  a 
copy  of  die  demonstration  and  the 
certification  required  in  paragraph 
(a)(2)(A)  of  this  section  to  the  receiving 
facility.  With  each  subsequent  waste 
shipment  only  the  certification  is 
required  to  be  submitted  provided  that 
the  conditions  being  certified  remain 
unchanged.  Such  a  generator  must  retain 
on-site  a  copy  of  the  demonstration  (if 
applicable)  and  certification  required  for 
each  waste  shipment  for  at  least  five 
years  from  the  date  that  the  waste  that 
is  the  subject  of  such  documentation 
was  last  sent  to  on-site  or  off-site 
disposal.  The  five-year  record  retention 
requirement  is  automatically  extended 
during  the  course  of  any  unresolved 
enforcement  action  regarding  the 
regulated  activity  or  as  requested  by  the 
Administrator. 

(4)  Where  the  generator  has 
determined  that  there  is  practically 
available  treatment  for  his  waste  prior 
to  disposal,  with  the  initial  shipment  of 
waste,  such  generator  must  submit  a 
copy  of  the  demonstration  and  the 
certification  required  in  paragraph 
(a)(2)(B)  of  this  section  to  the  receiving 
facility.  With  each  subsequent  waste 


shipment,  only  the  certification  is 
required  to  be  submitted  provided  that 
the  conditions  being  certified  remain 
unchanged.  Such  a  generator  must  retain 
on-site  a  copy  of  the  demonstration  (if 
applicable)  and  certification  required  for 
each  waste  shipment  for  at  least  five 
years  fi'om  the  date  that  the  waste  that 
is  the  subject  of  such  dociunentation 
was  last  sent  to  on-site  or  off-site 
disposal.  The  five-year  record  retention 
requirement  is  automatically  extended 
during  the  course  of  any  imresolved 
enforcement  action  regarding  the 
regulated  activity  or  as  requested  by  the 
Administrator. 

(b)  After  receiving  the  demonstration 
and  certification,  the  Regional 
Administrator  may  request  any 
additional  Information  which  he  deems 
necessary  to  evaluate  the  certification. 

(1)  A  generator  who  has  submitted  a 
certification  imder  this  section  must 
immediately  notify  the  Regional 
Administrator  when  he  has  knowledge 
of  any  change  in  the  conditions  which 
formed  the  basis  of  his  certification. 

(2)  If,  after  review  of  the  certification, 
the  Regional  Administrator  determines 
that  practically  available  treatment 
exists  where  die  generator  has  certified 
otherwise,  or  that  there  exists  some 
other  method  of  practically  available 
treatment  yielding  greater 
enviromnental  benefit  than  that  which 
the  generator  has  certified,  the  Regional 
Administrator  may  invalidate  the 
certification. 

(3)  If  the  Regional  Administrator 
invalidates  a  certification,  the  generator 
must  immediately  cease  further 
shipments  of  the  waste,  and  inform  aU 
facilities  that  received  the  waste  of  such 
invalidation  and  keep  records  of  such 
commimication  on-site  in  his  files. 

(c)  A  treatment,  recovery  or  storage 
facility  receiving  wastes  subject  to  a 
valid  certification  must  keep  copies  of 
the  generator's  demonstration  (if 
applicable)  and  certification  in  his 
operating  record. 

(1)  The  owner  or  operator  of  a 
treatment  or  recovery  facility  must 
certify  that  he  has  treated  the  waste  in 
accordance  with  the  generator's 
demonstration.  The  following 
certification  is  required: 

I  certify  under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar  with 
the  treatment  technology  and  operation  of  the 
treatment  process  used  to  support  this 
certification  and  that,  based  on  my  inquiry  of 
those  individuals  immediately  responsible  for 
obtaining  this  information,  I  believe  that  the 
treatment  process  has  been  operated  and 
maintained  properly  so  as  to  comply  with 
treatment  as  specified  in  the  generator's 
demonstration.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 


information,  including  the  possibility  of  fine 
and  imprisonment. 

(2)  The  owner  or  operator  of  a 
treatment,  recovery  or  storage  facility 
must  send  a  copy  of  the  generator's 
demonstration  (if  applicable]  and 
certification  under  S  268.8(a)(2).  and 
certification  under  S  268.8(c)(1)  (if 
applicable)  to  the  facility  receiving  the 
waste  or  treatment  residues. 

(d)  The  owner  or  operator  of  a 
disposal  facility  must  ensiu-e  that  those 
wastes  prohibited  under  {  263.33(f)  are 
subject  to  a  certification  according  to 
the  requirements  of  this  section  prior  to 
disposal  in  a  landfill  or  surface 
impotmdment,  and  that  the  imits 
receiving  such  wastes  must  meet  the 
minimimi  technological  requirements  of 
§  268.5(h)(2). 

(e)  Once  the  certification  is  received 
by  the  Regicmal  Administrator,  and 
provided  that  the  wastes  have  been 
treated  by  the  treatment  (if  any), 
determined  by  the  generator  to  yield  the 
greatest  environmental  benefit 
practically  available,  the  wastes  or 
treatment  residuals  may  be  disposed  in 
a  landfill  or  siuface  impoimdment  unit 
meeting  the  requirements  of 

5  268.5(h)(2],  unless  otherwise 
prohibited  by  the  Regional 
Administrator. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0085). 

8.  In  S  268.12,  the  existing  text  is 
designated  as  paragraph  (a)  and 
paragraphs  (b),  (c)  and  (d)  are  added  to 
read  as  follows: 

S266.12    MenUWcatlonofwaat— tobe 
evaluated  by  May  S,  199a 

*        •        •        * 

(b)  Wastewater  residues  (less  than  1% 
total  organic  carbon  and  less  than  1% 
suspended  solids]  resulting  from  the 
following  well-designed  and  well- 
operated  treatment  methods  for  wastes 
listed  in  S  268.10  for  which  EPA  has  not 
promulgated  wastewater  treatment 
standards:  metals  recovery,  metals 
precipitation,  cyanide  destruction, 
carbon  adsorption,  chemical  oxidation, 
steam  stripping,  biodegradation,  and 
incineration  or  other  direct  thermal 
destruction.  The  treatment  standards 
applicable  to  wastes  prohibited  under 

§  §  268.30-268.33  of  this  part  still  apply. 

(c)  Leachate  derived  fi-om  the 
treatment,  storage  or  disposal  of  wastes 
listed  in  S  268.10  for  which  EPA  has  not 
promulgated  wastewater  treatment 
standards,  and  contaminated  ground 
water  that  contains  such  wastes.  The 
treatment  standards  applicable  to 
wastes  prohibited  under  §§  268.30- 
268.33  of  this  Part  still  apply. 
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(d)  Hazardous  wastes  listed  in 
§  268.10  which  are  mixed  hazardous/ 
radioactive  wastes.  The  treatment 
standards  applicable  to  wastes 
prohibited  under  §§  268.30-268.32  of  this 
part  still  apply. 

SUBPART  C— PROHIBITIONS  ON 
LAND  DISPOSAL 

9.  Section  268.30  is  revised  to  read  as 
follows: 

§  268.30    Waste  specific  prohibitions- 
Solvent  wastes. 

(a)  Effective  November  8. 1986,  the 
spent  solvent  wastes  specified  in  40  CFR 
261.31  as  EPA  Hazardous  Waste  Nos. 
FOOl,  F002,  F003,  F004,  and  F005,  are 
prohibited  under  this  part  from  land 
disposal  (except  in  an  injection  well) 
unless  one  or  more  of  the  following 
conditions  apply: 

(1)  The  generator  of  the  solvent  waste 
is  a  small  quantity  generator  of  100-1000 
kilograms  of  hazardous  waste  per 
month;  or 

(2)  The  solvent  waste  is  generated 
from  any  response  action  taken  under 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA)  or  any  corrective 
action  taken  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  except  where  the  waste  is 
contaminated  soil  or  debris;  or 

(3)  The  initial  generator's  solvent 
waste  is  a  solventwater  mixture, 
solvent-containing  sludge  or  solid,  or 
solventcontaminated  soil  (non-CERCLA 
or  RCRA  corrective  action)  containing 
less  than  1  percent  total  F001-F005 
solvent  constituents  listed  in  Table 
CCWE  of  §  268.41  of  this  part;  or 

(4)  The  solvent  waste  is  a  residue 
from  treating  a  waste  described  in 
paragraphs  (a)(1),  (a)(2),  or  (a)(3)  of  this 
section;  or  the  solvent  waste  is  a  residue 
from  treating  a  waste  not  described  in 
paragraphs  (a)(1),  (a)(2),  or  (a)(3)  of  this 
section  provided  such  residue  belongs  to 
a  different  treatability  group  than  the 
waste  as  initially  generated  and  wastes 
belonging  to  such  a  treatability  group 
are  described  in  paragraph  (a)(3)  of  this 
section. 

(b)  Effective  November  8, 1988,  the 
F001-F005  solvent  wastes  listed  in 
paragraphs  (a)  (1),  (2),  (3),  or  (4)  of  this 
section  are  prohibited  from  land 
disposal. 

(c)  Effective  November  8, 1990,  the 
F001-F005  solvent  wastes  which  are 
contaminated  soil  and  debris  resulting 
from  a  response  action  taken  under 
section  104  or  106  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA)  or  a  corrective  action 
required  under  subtitle  C  of  the 


Resource  Conservation  and  Recovery 
Act  (RCRA)  and  the  residues  from 
treating  these  wastes  are  prohibited 
from  land  disposal.  Between  November 
8. 1988,  and  November  8, 1990.  these 
wastes  may  be  disposed  in  a  landfill  or 
surface  impoundment  only  if  such  unit  is 
in  compliance  with  the  requirements 
specified  in  S  268.5(h)(2]. 

(d)  The  requirements  of  paragraphs 
(a),  (b),  and  (c)  of  this  section  do  not 
apply  if: 

(1)  The  wastes  meet  the  standards  of 
Subpart  D  of  this  part;  or 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  under  §  268.6,  with  respect 
to  those  wastes  and  units  covered  by 
the  petition;  or 

(3)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  pursuant  to  §  268.5,  with 
respect  to  those  wastes  and  units 
covered  by  the  extension. 

10.  Section  268.31  is  revised  to  read  as 
follows: 

§  268.31    Waste  specific  prohibitions— 
Dioxin-containing  wastes. 

(a)  Effective  November  8. 1988,  the 
dioxin-containing  wastes  specified  in  40 
CFR  261.31  as  EPA  Hazardous  Waste 
Nos.  F020,  F021.  F022,  F023,  F026,  F027, 
and  F028,  are  prohibited  from  land 
disposal  unless  the  following  condition 
applies: 

(1)  The  F020-F023  and  F026-F028 
dioxin-containing  waste  is  contaminated 
soil  and  debris  resulting  from  a  response 
action  taken  under  section  104  or  106  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  or  a  corrective 
action  taken  under  subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA). 

(b)  Effective  November  8, 1990,  the 
F020-F023  and  F026-F028  dioxin- 
containing  wastes  listed  in  paragraph 
(a)(1)  of  this  section  are  prohibited  from 
land  disposal. 

(c)  Between  November  8, 1988,  and 
November  8, 1990,  wastes  included  in 
paragraph  (a)(1)  of  this  section  may  be 
disposed  in  a  landfill  oi  surface 
impoundment  only  if  such  unit  is  in 
compliance  with  the  requirements 
specified  in  §  268.5(h)(2)  and  all  other 
applicable  requirements  of  Parts  264  and 
265  of  this  chapter. 

(d)  The  requirements  of  paragraphs  (a) 
and  (b)  of  this  section  do  not  apply  if: 

(1)  The  wastes  meet  the  standards  of 
Subpart  D  of  this  part;  or 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  under  §  268.6,  with  respect 
to  those  wastes  and  units  covered  by 
the  petition:  or 


(3)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  pursuant  to  §  268.5,  with 
respect  to  those  wastes  covered  by  the 
extension. 

11.  In  Section  268.32  paragraphs  (d), 
(e),  (f),  (g),  introductory  text,  and  (h)  are 
revised  to  read  as  follows: 

§  268.32    Waste  specific  prohibitions— 
California  list  wastes. 

***** 

(d)  The  requirements  of  paragraphs  (a) 
and  (e)  of  this  section  do  not  apply  until: 

(1)  July  8, 1989  where  the  wastes  are 
contaminated  soil  or  debris  not  resulting 
from  a  response  action  taken  under 
section  104  or  106  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  or  a  corrective  action  taken 
under  Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  Between  July  8, 1987  and  July  8, 
1989,  the  wastes  may  be  disposed  in  a 
landfill  or  surface  impoundment  only  if 
such  disposal  is  in  compliance  with  the 
requirements  specified  in  §  268.5(h)(2). 

(2)  November  8, 1990  where  the 
wastes  are  contaminated  soil  or  debris 
resulting  from  a  response  action  taken 
under  section  104  or  106  of  CERCLA  or  a 
corrective  action  taken  under  Subtitle  C 
of  RCRA.  Between  November  8, 1988. 
and  November  8, 1990.  the  wastes  may 
be  disposed  in  a  landfill  or  surface 
impoundment  only  if  such  unit  is  in 
compliance  with  the  requirements 
specified  in  §  268.5(h)(2). 

(e)  Effective  November  8, 1988,  the 
following  hazardous  wastes  are 
prohibited  from  land  disposal  (subject  to 
any  regulations  that  may  be 
promulgated  with  respect  to  di.sposal  in 
injection  wells): 

(1)  Liquid  hazardous  wastes  that 
contain  HOCs  in  total  concentration 
greater  than  or  equal  to  1,000  mg/l  and 
are  not  prohibited  under  paragraph 
(a)(3)  of  this  section;  and 

(2)  Nonliquid  hazardous  wastes 
containing  HOCs  in  total  concentration 
greater  than  or  equal  to  1,000  mg/kg  and 
are  not  wastes  described  in  paragraph 
(d)  of  this  section. 

(f)  Between  July  8, 1987  and  November 
8, 1938,  the  wastes  included  in 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section  may  be  disposed  in  a  landfill  or 
surface  impoundment  only  if  such 
disposal  is  in  compliance  with  the 
requirements  specified  in  §  268.5(h)(2). 

(g)  The  requirements  of  paragraphs 
(a),  (d),  and  (e)  of  this  section  do  not 
apply  if: 

***** 

(h)  The  prohibitions  and  effective 
dates  specified  in  paragraphs  (a)(3),  (d). 
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and  (e)  of  this  section  do  not  apply 
where  the  waste  is  subject  to  a  Part  268 
Subpart  C  prohibition  and  effective  date 
for  a  speciHed  HOC  (such  as  a 
hazardous  waste  chlorinated  solvent, 
see  e.g.,  §  268.30(a)). 

***** 

12.  Section  268.33  is  added  to  read  as 
follows: 

§  268.33    Waste  specific  prohibitions- 
First  Ttiird  Wastes 

(a)  Effective  August  8. 1988,  the 
wastes  specified  in  40  CFR  261.32  as 
EPA  Hazardous  Waste  Nos.  F006 
(nonwastewater),  KOOl.  K004 
(nonwastewater),  K008 
(nonwastewater),  K015.  K016.  K018, 
K019,  K020,  K021  (nonwastewater).  K022 
(nonwastewater),  K024.  K025,  K030, 
K036  (nonwastewater),  K037,  K044, 
K045,  nonexplosive  K046 
(nonwastewater).  K047,  K060 
(nonwastewater),  K061 
(nonwastewaters  containing  less  than 
15%  zinc),  K062.  non  CaS04  K069 
(nonwastewaters),  K083 
(nonwastewaters),  K086  (solvent 
washes),  K087,  K099,  KlOO.  KlOl.  K102. 
K103,  and  K104  are  prohibited  from  land 
disposal  (except  in  an  injection  well). 

(1)  Effective  August  8, 1988  and 
continuing  until  August  7, 1990,  K061 
wastes  containing  15%  zinc  or  greater 
are  prohibited  from  land  disposal 
pursuant  to  the  treatment  standards 
specified  in  §  268.41  applicable  to  K061 
wastes  that  contain  less  than  15%  zinc. 

(b)  Effective  August  8, 1990,  the 
wastes  specified  in  40  CFR  261.32  as 
EPA  Hazardous  Waste  Nos.  K048,  K049, 
K050,  K051.  K052,  K061  (containing  15% 
zinc  or  greater),  and  K071  are  prohibited 
from  land  disposal. 

(c)  Effective  August  8, 1990.  the 
wastes  specified  in  40  CFR  268.10  having 
a  treatment  standard  in  Subpart  D  of 
this  part  based  on  incineration  and 
which  are  contaminated  soil  and  debris 
are  prohibited  from  land  disposal. 

(d)  Between  November  8, 1988  and 
August  8, 1990,  wastes  included  in 
paragraphs  (b)  and  (c)  of  this  section 
may  be  disposed  of  in  a  landfill  or 
surface  impoundment  only  if  such  unit  is 
in  compliance  with  the  requirements 
specified  in  §  268.5(h)(2). 

(e)  The  requirements  of  paragraphs 
(a),  (b),  (c),  and  (d)  of  this  section  do  not 
apply  if: 

(1)  The  wastes  meet  the  applicable 
standards  specified  in  Subpart  D  of  this 
Part;  or 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  under  §  268.6,  with  respect 
to  those  wastes  and  units  covered  by 
the  petition;  or 


(3)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  pursuant  to  §  268.5,  with 
respect  to  those  wastes  covered  by  the 
extension. 

(f)  Between  August  8, 1988,  and  May  8, 
1990,  the  wastes  specified  in  §  268.10  for 
which  treatment  standards  under 
Subpart  D  of  this  Part  are  not 
applicable,  including  those  wastes 
which  are  subject  to  the  statutory 
prohibitions  of  RCRA  section  3004(d)  or 
codified  prohibitions  under  S  268.32  of 
this  Part,  but  not  including  wastes 
subject  to  a  treatment  standard  under 

§  268.42  of  this  Part,  are  prohibited  from 
disposal  in  a  landfill  or  surface 
impoundment  unless  the  wastes  are  the 
subject  of  a  valid  demonstration  and 
certification  pursuant  to  S  268.8. 

(g)  To  determine  whether  a  hazardous 
waste  listed  in  §  268.10  exceeds  the 
applicable  treatment  standards 
specified  in  §  268.41  and  §  268.43,  the 
initial  generator  must  test  a 
representative  sample  of  the  waste 
extract  or  the  entire  waste  depending  on 
whether  the  treatment  standards  are 
expressed  as  concentrations  in  the 
waste  extract  or  the  waste.  If  the  waste 
contains  constituents  in  excess  of  the 
applicable  Subpart  D  levels,  the  waste  is 
prohibited  from  land  disposal  and  all 
requirements  of  Part  268  are  apphcable, 
except  as  otherwise  specified. 

Subpart  D — Treatment  Standards 

13.  Section  268.40  is  amended  by 
revising  paragraph  (a)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  268.40  Applicability  of  treatment 
standards. 

(a)  A  restricted  waste  identified  in 
§  268.41  may  be  land  disposed  only  if  an 
extract  of  the  waste  or  of  the  treatment 
residue  of  the  waste  developed  using  the 
test  method  in  Appendix  I  of  this  part 
does  not  exceed  the  value  shown  in 
Table  CCWE  of  {  268.41  for  any 
hazardous  constituent  listed  in  Table 
CCWE  for  that  waste. 

***** 

(c)  A  restricted  waste  identified  in 
§  268.43  may  be  land  disposed  only  if 
the  constituent  concentrations  in  the 
waste  or  treatment  residue  of  the  waste 
do  not  exceed  the  value  shown  in  Table 
CCW  of  §  268.43  for  any  hazardous 
constituent  listed  in  Table  CCW  for  that 
waste. 

14.  In  Table  CCWE  in  §  268.41(a).  in 
the  column  headed  "  F001-F005  spent 
solvents,"  "methylene  chloride  (from  the 
pharmaceutical  industry)"  and  its 
corresponding  concentrations  is  deleted, 
and  the  following  subtables  to  Table 


CCWE  are  added  in  numerical  order  by 
EPA  Hazardous  Waste  Number: 

§  268.41    Treatment  standards  expressed 
as  concentrations  in  waste  extract 

(a)  •  •  ♦ 

Table  CCWE— Constitutent 
Concentrations  in  Waste  Extract 


F006  nonwastewaters  (see  also  Table 
CCW  m  S  268.43) 


Cadmium 

Cfvomium  (Total) 

Lead 

Nickel 

Silver 

Cyanides  (Total).. 


Cofx»ntra- 

tion  (in  mg/ 

1) 


0.066 

5.2 

.51 

.32 

.072 

Reserved 


KOOl  nonwastewaters  (see  also 
Table  In  §  268.43) 

Concentra- 
tion (in  mg/ 
1) 

Lead 

0.51 

K022  nonwastewaters  (see  also 
Table  CCW  in  §  268  43) 


Cofx»ntra- 

tion  (in  mg/ 

1) 


Chromium  (Total)., 
Nickel 


5.2 
032 


K046  nonwastewaters  (Nonreactrve 
Subcategory) 


Concentra- 
tion (in  mg/ 
1) 


Lead. 


0.18 


K048.  K049.  K050,  K051  and  K052 

nonwastewaters  (see  also  Table 

CCW  in  S  268.43) 


CoTKentra- 

bon  (in  mg/ 

1) 


Arsemc 

Ctwomium  (Total) 

Nickel 

Selenium 


0.004 

1.7 
.048 
.025 


K061  nonwastewaters  (Low  Zinc 

Sut>category— less  ttian  15%  total 

anc) 

Concentra- 

tiort  (in  mg/ 

1) 

Cadmium ~ 

Chromium  fTotal)              

014 
5.2 

Lead            

.24 

Nickel               

.32 

K061  nonwastewaters  (High  Zinc 

Sut)category— 15%  or  greater  total 

zinc)  effective  until  8/8/90 


Cadmium 

Chromium  (Total) 

Lead 

Nickel 


Concentra- 
tion (in  mg/ 
1) 


0.14 

5.2 
.24 
.32 
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KC62  nonwastewaters 


Chromium  (Total) 
Lead 


K071  nonwastewaters 


Concentra- 
tion (in  mg/ 
1) 


Mercury. 


0025 


K086  nonwastewaters  (Solvent 

Washes  Subcategory)  see  also  Table 

COW  in  §  268.43) 


Concentra- 
tion (in  mg/ 
1) 


Chromium  (Total). 
Lead 


0.094 
.37 


K087  nonwastewaters  (see  also 
Table  COW  in  §  268.43) 

Ckjncentra- 

tion  (in  mg/ 

1) 

Lead 

0  51 

K101  and  K102  nonwastewaters 

(Low  Arsenic  Subcategory — less  than 

1  %  Total  Arsenic)  (see  also  Table 

CCW  in  §  268.43) 


Cadmium 

Chromium  (Total) 

Lead 

Nickel 


Concentra- 
tion (in  mg/ 
1) 


0.066 

5.2 
.51 
.32 


15.  In  §  268.42  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  268.42    Treatment  standards  expressed 
as  specified  tectinologies. 

(a)  *  *  * 

(2)  Nonliquid  hazardous  wastes 
containing  halogenated  organic 
compounds  (HOCs)  in  total 
concentration  greater  than  or  equal  to 
1,000  mg/kg  and  liquid  HOC-containing 
wastes  that  are  prohibited  under 
§  268.32(e)(1)  of  this  part  must  be 
incinerated  in  accordance  with  the 
requirements  of  Part  264.  Subpart  O  or 
Part  265,  Subpart  O,  or  in  boilers  or 
industrial  furnaces  burning  in 
accordance  with  applicable  regulatory 
standards.  These  treatment  standards 
do  not  apply  where  the  waste  is  subject 
to  a  Part  268,  Subpart  C  treatment 
standard  for  a  specific  HOC  (such  as  a 
hazardous  waste  chlorinated  solventfor 
which  a  treatment  standard  is 
established  under  §  268.41(a)). 
***** 

16.  Section  268.43  is  amended  by 
adding  paragraphs  (a)  and  (b)  and  Table 
CCW  to  read  as  follows: 

§  268.43    Treatment  standards  expressed 
as  waste  concentrations. 

(a)  Table  CCW  identifies  the 
restricted  wastes  and  the  concentrations 


of  their  associated  hazardous 
constituents  which  may  not  be  exceeded 
by  the  waste  or  treatment  residual  (not 
an  extract  of  such  waste  or  residual)  for 
the  allowable  land  disposal  of  such 
waste  or  residual. 

TABLE  CCW— CONSTITUENT 
CONCENTRATIONS  IN  WASTES 


F001 .  F002,  F003,  F004  and  F005        Concentra- 
wastewaters  (Pharmaceutical  ton  (in  mg/ 

Industry)  1) 


Methylene  chlonde 


044 


F006  nonwastewaters  (see  also 
Table  CCWE  in  §268  41) 

Concentra- 
tion (in  mg/ 
kg) 

Reserved 

K001  nonwastewaters  (see  also 
Table  CCWE  in  §268.41) 


Naphthalene 

Pentachlorophenol 

Phenanthrene 

Pyrene 

Toluene 

Xylenes 


Concentra- 
tion (in  mg/ 
kg) 


8.0 
37 
80 
7.3 

.14 
,16 


K001  wastewaters 


Naphthalene 

Pentachlorophenol 

Phenanthrene 

Pyrene 

Toluene 

Xylenes 

Lead 


(Concentra- 
tion (in  mg/ 
1) 


0.15 
.88 
.15 
.14 
.14 
.16 
.037 


KOI  5  wastewaters 

Concentra- 
tion (in  mg/ 
1) 

Anthracene 

1.0 

Benzal  chloride „ 

Benzo  (b  and/or  k)  fluoranthene 

.28 
.29 

Phenanthrene „ 

Toluene 

.27 
.15 

Chromium  (Total) 

.32 

Nickel 

.44 

KOI  6  nonwastewaters 

Concentra- 
tion (in  mg/ 
kg) 

HexachlorolDenzene 

28 

Hexachlorobutadiene 

56 

Hexachlorocyclopentadiene 

Hexachloroethane 

5.6 
28 

Tetrachloroethene 

60 

K016  wastewaters 

Concentra- 
tion (in  mg/ 
1) 

0.033 

Hexachlorobutadiene                     .  .    . . 

007 

Hexachlorocyclopentadiene   

.007 

Hexachloroethane 

.033 

Tetrachloroethene     

.007 

KOI 8  nonwastewaters 

Concentra- 
tion (in  mg/ 
kg) 

Chloroethane 

60 

1 . 1 -DIchloroethane 

6.0 

1  2-Dichloroethane        

60 

Hexachlorobenzene _ 

Hexachlorobutadiene „ 

Hexachloroethane 

28 

5.6 
28 

Pentachloroethane 

56 

1 , 1 , 1  -Trichloroetliane 

6.0 

KOI 8  wastewaters 

Concentra- 
tion (in  mg/ 
1) 

Chloroethane 

0007 

Chloromethane 

.007 

1,1-Dichloroettiane 

.007 

1 ,2-Dichlofoethane _ 

Hexachlorobenzene 

.007 
.033 

Hexachlorotxjtadlene 

.007 

Pentachloroethane 

.007 

1  1  1 -Trichloroetfiane 

007 

KOI 9  nonwastewaters 

Concentra- 
tion (in  mg/ 
kg) 

Bis(2-chloroettiyl)ettier    

56 

Chlorobenzene 

60 

6.0 

1 .2-Dichloroettiane 

6.0 

Hexachloroethane 

28 

Naphthalene 

5.6 

Phananttirene _ 

Tetrachloroethene _ 

1 ,2,4-Trichlofobenzene 

5.6 
6.0 
19 

1  1,1-Trichloroettiane 

60 

KOI  9  wastewaters 

Concentra- 
tion (in  mg/ 
1) 

Bis(2-cti)oroethyl)ether 

0.007 

Chlorobenzene 

.006 

Chloroform 

.007 

p-Dichlorobenzene 

ooa 

1 ,2-Dichloroettwne 

.007 

Fluorene _ 

Hexachloroethane 

.007 
.033 

Naphthalene 

.007 

Ptienanthrene 

.007 

1,2,4,5-Tetrachlorobenzen6 

.017 

Tetrachloroethene 

.007 

1 .2,4-Trichlorol)enzene 

.023 

1,1,1-Trichloroethane 

007 

K020  nonwastewaters 

Concentra- 
tion (in  mg/ 
kg) 

1, 2-Dichloroethane 

60 

1,l,2,2Tetrachloroethane 

5.6 
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K020  nonwastewaters 

Concentra- 
tion (in  mg/ 
kg) 

Tetrachloroethene 

6.0 

K020  wastewaters 

Concentra- 
tion (in  mg/ 
1) 

1 .2-Dichloroethane 

0  007 

1,1,2.2Tetrachlofoettiano 

007 

Tetrachloroeftiene 

007 

K022  nonwastewaters  (see  also 
Table  CCWE  in  §268.41) 

Concentra- 
tion (in  mg/ 
kg) 

Acetophenone 

19 

Sum  of  Diptienylamine  and  Diphenyt- 
nitrosamine 

13 

Ptienol 

12 

Toluene 

0  034 

K024  nonwastewaters 

Concentra- 
tion (in  mg/ 
kg) 

Ptittialic  acid 

28 

K024  wastewaters 

Concentra- 
tion (in  mg/ 
1) 

Phlhalic  acid 

054 

K030  nonwastewaters 

Concentra- 
tion (in  mg/ 
kg) 

Hexachlorobutadtene 

56 

Hexachioroethane 

28 

Hexachloropropene 

19 

Pentachlorobenzene 

28 

Pentachloroethane 

5  6 

1,2,4,5-Tetrachlorobenzene 

14 

Tetrachloroethene 

60 

1 .2.4-Trichlorobenzene 

19 

K030  wastewaters 


o-Dichlorobenzene 

p-Oichlorobenzene 

Hexactikxotiutadiene 

Hexachioroethane 

fentachloroethane 

1 .2.4,5-Tetrachlorobenzene. 

Tetrachloroethene 

1 .2,4-Tnchlorobenzer>e 


Concentra- 
tion (in  mg/ 
1) 


0.008 
,008 
.007 
.033 
.007 
.017 
.007 
.023 


K037  rKKiwastewaters 

Concentra- 
tion (in  mg/ 
kg) 

Dtsulfoton 

0.1 

Toluene 

28 

K037  wastewaters 

Concentra- 
tion (in  mg/ 
1) 

Disulfoton 

0  003 

Toluene 

028 

K048  nonwastewaters  (see  also 
Table  CCWE  in  §256.41) 


Benzene 

Benzo(a)pyrene 

Bis(2-eth/thexyl)phthalate 

Chrysone 

Di-n-butyl  phthalate 

Ethylbenzene 

Naphthalene 

Plienanthrene 

Phenol 

Pyrene 

Toluene 

Xylenes 

Cyanides  (Total) 


Concentra- 
tion (in  mg/ 
kg) 


9.5 
.84 
37 
2.2 
4,2 
67 

[Reserved] 
7.7 
27 
2.0 
9.5 

[Reserved] 
1,8 


K04e  wastewaters 


Concentra- 
tion (in  mg/ 
1) 


Benzene 

Benzo{a)pyrene 

Bis(2-ethyihexyl)phthalate 

Chrysene 

Oi-n-butyt  phthalate 

Ethyll)enzene 

Fluorene 

Naphthalene 

Phenanthrene 

Ptienol 

Pyrene 

Toluene 

Xylenes 

Chromium  (Total) 

Lead 


0.011 
.047 
.043 
.043 
.060 
Oil 
.050 
.033 
.039 
.047 
.045 
Oil 
.011 
,20 

0,37 


K049  nonwastewaters  (see  also 
Table  CCWE  in  §268.41) 


Anthracene 

Benzene 

Benzo(a)pyrene 

Bis(2-ethylhexy))phthalate 

Chrysene 

Ethy1t)enzene 

Naphthalene 

Phenanttwene 

Phenol 

Pyrene 

Toluene 

Xylenes 

Cyanides  (Total) 


Concentra- 
tion (in  mg/ 
kg) 


62 
95 
0.84 
37 
22 
67 

[Reserved] 
7.7 
2.7 
2.0 
9.5 

[Reserved] 
18 


K049  wastewaters 


Anttiracene 

Benzene 

Benzo(a)pyrene 

Bis(2-ethylhexyl)phthalate. 

Carbon  disulfide 

Chrysene 

2,4-Oimethylphenol 

Ethyltjenzene 

Naphthalene 

Pt>enanttwene 


Concentra- 
tion (in  mg/ 
1) 


0.039 
.011 
.047 
.043 
Oil 
.043 
.033 
.011 
.033 
.039 


K049  wastewaters 


Concent'a- 

tton  (in  mg/ 
1) 


Phenol 

Pyrene 

Toluene 

Xylenes 

Chromium  (Total) 
Lead 


047 
.045 
Oil 

Oil 

20 

037 


K050  rwnwastewaters  (see  also 
Table  CCWE  m  §268  41) 


Concentra- 
tion (in  mg/ 
kg) 


Benzo(a)pyrene., 

Phenol 

Cyanides  (Total) 


084 
27 
1  8 


K050  wastewaters 


Concent.'a- 
bon  (in  mg/ 

1) 


Benzo(a)pyrer>e... 

Phenol 

Chromium  (Total) 
Lead 


0047 
.047 
.20 
.037 


K051  nonwastewaters  (see  also 
Tab)eCCWEin§268  41) 


Concentra- 
tion (in  mg/ 
kg) 


Anthracene _ 

Benzene 

Benzo(a)anf  hracene _ 

Benzo(a)pyrene 

Bis(2-€thylhexyl)phthalate 

Chrysene 

Di-n-butyl  phthalate 

Ethylbenzene 

Naphthalene 

Phenanthrene 

Phenol  _ 

Pyrene „ 

Toluene 

Xytenes 

Cyanides  (Total) 


6.2 
9.5 

1.4 
.84 
37 
2.2 
4.2 
67 

[Reserved] 
7.7 
2.7 
2.0 
95 

[Reserved] 
18 


K051  wastewaters 


Concentra- 
tion (m  mg/ 
1) 


Acenaphthene 

Anthracene 

Benzene 

Benzo(a)aPttiracene 

Benzo(a)pyrer>e 

Bis(2-ethylheKyl)  phthalate. 

Chrysene 

O-n-tx/tyl  phthalate 

Ethylbenzene 

Fluorene 

Naphthalene 

Phenanthrene 

Phenol 

Pyrene 

Toluene „ 

Xylenes _ 

Chromium  (Total) 

Lead 


0  050 
.039 
Oil 
.043 
.047 
.043 
.043 
.060 
.011 
.050 
.033 
.039 
.047 
.045 
.011 
Oil 
.20 
.037 


31220      Federal  Register  /  Vol.  53.  No.  159  /  Wednesday.  August  17,  1988  /  Rules  and  Regulations 


K052  nonwastewaters  (see  also 
Table  CCWE  in  §268  41) 


Benzene 

Benzo(a)pyref>e. 

o-Cfesol 

p-Cresol 

Ethyl  benzene 

Naphthalene 

Phenanthrene 

Phenol 

Toluene 

Xylenes 

Cyanides  (Total) 


Concentra- 
tion (in  mg/ 
kg) 


9.5 

0.84 

2.2 

0.90 
67 

[Reserved] 
7.7 
27 
9.5 

[Reserved] 
18 


K052  wastewaters 


Benzer.e 

Benzo^ajpyrene 

o-Cresol 

p-Creso( 

2,4-Omettiyl  phenol 

Ethylbenzene 

Naphthalene 

Phenanthrene 

Ptiend 

Todiene 

Xylenes 

Chromium  (Total)... 
Lead 


Concentra- 
tion (in  mg/ 
1) 


0.011 
.047 
.011 
.011 
.033 
.011 
033 
.039 
.047 
.011 
Oil 
.20 
.037 


K062  wastewaters 

Concentra- 
tion (in  mg/ 
1) 

Chromium  (Total) „ 

Lead 

0.32 
04 

Nickel __ 

44 

K071  wastewaters 

Concentra- 
tion fin  mg/ 
1) 

Mercury 

0  030 

K086  nonwastewaters— Solvent 

Washes  Subcategory  (see  also  Table 

CCWE  in  5268.41) 


Acetone 

bis(2-ettiythexyl)  phthatate, 

n  Butyl  alcohol 

Cyclohexanone 

1 .2-Dichlorot)enzene 

Ethyl  acetate 

Ethyl  benzene 

Methanol 

Methylene  chloride 

Methyl  ethyl  ketone 

Mathyl  isob'jtyl  ketone 

Naphthalene 

Nitrobenzene 

Toluene 

1.1.1  ,-Trichloroethane 

Trichloroethylene 

Xylenes 


Concentra- 
tion (in  mg/ 
kg) 


0.37 
.49 
.37 
.49 
.49 
.37 
.031 
.37 
.037 
.37 
.37 
.49 
.49 
.031 
.044 
.031 
.015 


K086  wastewaters— Solvent  Washes 
SuDcategory 


Acetone  

bis(2-ethylhexyl)phthalate . 


Concentra- 
tion (in  mg/ 
1) 

0.015 
.044 


K086  wastewaters— Solvent  Washes 
Subcategory 


n-Butyl  alcohol 

Cyclohexanone 

1 ,2-Dichlorobenzen9 

Ethyl  acetate 

Ethyl  benzene 

Methanol 

Methylene  chlonde 

Methyl  ethyl  ketone 

Methyl  isobutyl  ketone.. 

Naphthalene 

Nitrobenzene 

Toluene 

1 , 1 , 1  ,-Tnchloroethane . . 

Trichloroethytene 

Xylenes 

Chromium  (Total) 

Lead 


Ck)ncentra- 

Hon  (in  mg/ 

1) 


.031 

.022 

.044 

.031 

.015 

.031 

.031 

.031 

.031 

.044 

044 

.029 

.031 

.029 

.015 

.32 

.037 


K087  nonwastewaters  (see  also 
Table  CCWE  in  §268.41) 


Acanaphihalene 

Benzene 

Chrysene 

Duoranthene 

Indeno  (1,2,3-cd)  pyrene 

Naphthalene 

Ptienanthrene 

Toluene 

Xylenes 


Concentra- 
tion (in  mg/ 
kg) 


3.4 
.071 

3.4 

34 

3.4 

34 

34 
65 
070 


K087  wastewaters 


Acenaphthalene 

Bsnzene 

Chrysene 

Fluorantheno 

Indeno  (1 .2.3-cd)  pyrene 

Naphthalene 

Ptienanthrene „ 

Toluene 

Xylenes 

Lead _ 


Concentra- 
tion (in  mg/ 
1) 


0.028 
.014 
.028 
.028 
.028 
.028 
.028 
.008 
.014 
.037 


K099  nonwastewaters 

Concentra- 
tion (in  mg/ 
kg) 

2,4-Dichlorophenoxyacetic  acid 

1  0 

Haxachlorodibenzo-p-dioxins    

001 

Hexachlorodibenzofurans 

001 

Pentachlorodibenzo-p-dioxins 

001 

Pentachloroditienzofurans 

.001 

Tetrachlorodibenzo-p-dioxins 

.001 

Tetrachlorodibenzofurans 

.001 

K099  wastewaters 

Concentra- 
tion (in  mg/ 

1) 

2.4-Dichlorophenoxvacetic  acid 

1.0 

Hexachlorodibenzo-p-dioxins 

Hexachlorodibenzofurans 

.001 
001 

Pentachiorodibenzop-dioxins 

001 

Pentachlorodibenzofurans 

001 

Tetrachlorodibonzo-pdioxins 

001 

Tetrachlorodltjenzofurans 

001 

K101  nonwastewaters  (Low  Arsenic 

Subcategory— less  than  1  %  total 

arsenic)  (see  a'so  Table  CCWE  in 

§268  41) 

Concentra- 
tion (in  mg/ 
kg) 

Ortho-Nitroaniline 

14 

K101  wastewaters 

Concentra- 
tion (in  mg/ 
1) 

Ortho-Nitroaniline 

0.27 

Arsenic 

20 

Cadmium 

24 

Lead 

.11 

Mercury _ 

.027 

K102  nonwastewaters  (Low  Arsenic 

Subcategory — less  than  1  %  total 

arsenic)  (see  also  Tatile  CCWE  in 

§268.41) 


OrttX)  Nitropherx)!.. 


Concentra- 
tion (in  mg/ 
kg) 


13 


K102  wastewaters 

Corxientra- 

tion  (in  mg/ 

1) 

Ortho-Nitrophenol 

0.028 

Arsenic 

2.0 

Cadmium 

24 

Lead  

11 

Mercury 

027 

K103  nonwastewaters 

Concentra- 
tion (in  mg/ 
kg) 

56 

Benzene 

60 

2.4-Dlnitrophenol 

5.6 

Nitrobenzene 

56 

Phenol 

56 

K103  wastewaters 

Concentra- 

tkxi  (in  mg/ 

1) 

Aniline 

4.5 

Benzene 

.15 

2  4-Dinitrophenol  

61 

Nitrobenzene          

073 

Phenol 

1  4 

K104  nonwastewaters 


Aniline 

Benzene 

2.4-Dinitrophenol 

Nitrobenzene 

Phenol 

Cyanides  (Total). 


CorKentia- 

tion  (in  mg/ 

kg) 


56 
60 
56 
56 
56 
18 


K104  wastewaters 

Concentra- 
tion (in  mg/ 
1) 

Aniline  

4  5 

Benzene  

15 

2,4-Dinitrophenol 

.61 
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K104  wastewaters 


Nttrobenzene.. 
Pti«x»l 


Cyanides  (Total) _ 


No  Land  Disposal  for 


Conccntftt- 

tion(in  ma/ 

1) 


.073 
1.4 
2.7 


K004    Nonwastewaters  [Based  on  No 

Generation] 
K008    Nonwastewaters  [Based  on  No 

Generation] 
K015    Nonwastewaters  [Based  on  No 

Ash] 
K021    Nonwastewaters  [Based  on  No 

Generation] 
K025    Nonwastewaters  [Based  on  No 

Generation] 
K036    Nonwastewaters  [Based  on  No 

Generation] 
K044    [Based  on  Reactivity] 
K045    [Based  on  Reactivity] 
K047    [Based  on  Reactivity] 
K060    Nonwastewaters  [Based  on  No 

Generation] 
K061    Nonwastewaters — High  Zinc 

Subcategory  (greater  than  or  equal  to 

15%  total  zinc)  [Based  on  Recycling]: 

effective  8/8/90 
K069    Nonwastewaters — ^Non-Calcium 

Sulfate  Subcategory  [Based  on 

Recycling] 
K083    Nonwastewaters — ^No  Ash 

Subcategory  (less  than  0.01%  total 

ash)  [Based  on  No  Ash] 
KlOO    Nonwastewaters  [Based  on  No 

Generation] 

(b)  When  wastes  with  differing 
treatment  standards  for  a  constituent  of 
concern  are  combined  for  piuposes  of 
treatment,  the  treatment  residue  must 
meet  the  lowest  treatment  standard  for 
the  constituent  of  concern. 


17.  In  S  268.44,  paragraphs  (h)  through 
(I)  are  added  to  read  as  follows: 

§  268.44    Variance  from  a  treatment 
standard. 


(h)  Where  the  treatment  standard  is 
expressed  as  a  concentration  in  a  waste 
or  waste  extract  and  a  waste  generated 
under  conditions  specific  to  only  one 
site  cannot  be  treated  to  the  specified 
level,  or  where  the  treatment  technology 
is  not  appropriate  to  the  waste,  the 
generator  or  treatment  facility  may 
apply  to  the  Assistant  Administrator  of 
the  Office  of  Solid  Waste  and 
Emergency  Response,  or  his  delegated 
representative,  for  a  site-specific 
variance  from  a  treatment  standard.  The 
applicant  for  a  site-specific  variance 
must  demonstrate  that  because  the 
physical  or  chemical  properties  of  the 
waste  differs  significantly  from  the 
waste  analyzed  in  developing  the 
treatment  standard,  the  waste  cannot  be 
treated  to  specified  levels  or  by  the 
specified  methods. 

(i)  Each  application  for  a  site-specific 
variance  from  a  treatment  standard 
must  include  the  information  in 
§  260.20(b)(l)-(4); 

(j)  After  receiving  an  application  for  a 
site-specific  variance  from  a  treatment 
standard,  the  Assistant  Administrator, 
or  his  delegated  representative,  may 
request  any  additional  information  or 
samples  which  may  be  required  to 
evaluate  the  apphcation. 

(k)  A  generator,  treatment  facility,  or 
disposal  facility  that  is  managing  a 
waste  covered  by  a  site-specific 
variance  from  a  treatment  standard 
must  comply  with  the  waste  analysis 
requirements  for  restricted  wastes  found 
under  §  288.7. 


(1)  During  the  application  review 
process,  the  applicant  for  a  site-sperific 
variance  must  comply  with  all 
restrictions  on  land  disposal  under  this 
part  once  the  effective  date  for  the 
waste  has  been  reached. 

Subpart  E— Prohibitions  on  Storage 

18.  Section  268.50  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§268.50    Prohibitions  on  storage  of 
restricted  wastes. 


of 


(d)  The  prohibition  in  paragraph  (a 
this  section  does  not  apply  to  waste 
which  are  the  subject  of  an  approved 
petition  under  §  268.6.  a  nationwide 
variance  under  Subpart  C  of  this  part 
an  approved  case-by-case  extension 
under  §  268.5,  or  a  valid  certification 
under  §  268.8. 

*  *  *  a  a 

V.  In  Part  271: 

PART  271— REQUIREIMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

1.  The  authority  citation  for  Part  271  is 
revised  to  read  as  follows; 

Authority:  42  U.S.C.  6905,  6912(a).  and  6926. 

Subpart  A— Requirements  for  Final 
Authorization 

2.  Section  271.1(j)  is  amended  by 
adding  the  following  entry  to  Table  1  in 
chronological  order  by  date  of 
promulgation  in  the  Federal  Register 

§271.1    Purpose  and  scope. 

•        *        *        •        * 

(i)  *  •  * 


Table  1  .—Regulations  lMPLEME^^^N6  the  Hazardous  and  Soud  Waste  Amendments  of  1984 


Promutgation  date 


Title  of  regulation 


Federal  Register  reference 


Effective  date 


[ktsert  date  of  promulgation  of  final  nile  in  ttie    Land    disposal 
Federal  Register].  wastes. 


resthctiors    for    FH-st    Ttwd    53  FR  [Insert  Federal  Register  page  numbers]   Aug.  8,  1988. 


3.  Section  271.1(j)  is  amended  by 
adding  the  date  of  publication  and  the 


Federal  Register  page  numbers  to  the 
following  entry  in  Table  2, 


§271.1    Purpose  and  scope. 

*  *  •  «  • 

U)  *  *  * 
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Table  2.— Self-Implementing  Provisions  of  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Effective  date 


Sett-implementing  provision 


RCRA  otation 


Federal  Register  reference 


Augusts.  1968 Land   disposal   restnctions   on    1/3   of   listed     3004(g)(6)(A). 

wastes. 


[Insert  date  of  publication]  53  FR  [insert  Fed- 
eral Register  page  numt)er5] 


ISS 


A  G 


1988 


[FR  Doc.  88-18298  Filed  8-16-88;  8:45  am] 

BILLING  CODE  S560-50-M 


UMI 


Wednesday 
August  17,  1988 


Part  III 


lai 


Department  of 
Housing  and  Urban 
Development 

24  CFB  Part  570 

Community  Development  Work  Study 
Program;  Proposed  Rule  and  Notice  of 
Fund  Availability 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  570 

[Docket  No.  R-88-1406;  FR-2475] 

Community  Development  Woric  Study 
Program 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice  of  proposed  rulemaking. 

summary:  Section  501(b)(2)  of  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L  100-242,  approved 
February  5, 1988),  amends  section  107  of 
the  Housing  and  Community 
Development  Act  of  1974  to  authorize 
the  Community  Development  Work 
Study  Program  (CDWSP).  Elsewhere  in 
today's  issue  of  the  Federal  Register, 
HUD  is  publishing  a  notice  of  funding 
availability  for  CDWSP  announcing  the 
availability  of  $3  million  from  amounts 
that  were  appropriated  for  CDWSP  in 
the  Department  of  Housing  and  Urban 
Development — Independent  Agencies 
Appropriations  Act,  1988  (section  101(f), 
Pub.  L.  100-202.  approved  December  22, 
1987)  (1988  Appropriations  Act)  and 
stating  the  requirements  that  will  govern 
the  use  of  these  funds  provided  under 
the  1988  appropriations  Act.  This  notice 
of  proposed  rulemaking  references  that 
NOFA.  states  HUD's  intention  to  use  the 
requirements  contained  in  the  NOFA  as 
the  basis  for  a  final  rule  a.mending  24 
CFR  Part  570,  and  invites  public 
comment  on  the  announced 
requirements. 

DATES:  Comments  on  the  proposed 
requirements  must  be  received  by 
October  17, 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  the 
proposed  requirements  to  the  Office  of 
the  Rules  Docket  Clerk,  Room  10276. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington.  DC  20410.  Comments 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  comment 
submitted  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  H.  Turk.  Technical  Assistance 
Division,  Office  of  Program  Policy 
Development,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW..  Washington,  DC  20410, 


telephone  (202)  755-6092.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION:  HUD.  for 
several  years,  has  funded  a  work  study 
type  program  under  authority  of  the 
Secretary's  discretionary  fund  to 
provide  grants  to  qualified  entities  for 
the  provision  of  assistance  to 
governmental  units  in  carrying  out 
programs  under  Title  I  of  the  Housing 
and  Community  Development  Act  of 
1974  (the  Act).  (See  section  107(b)(4)  of 
the  Act).  The  grants  were  made  to 
institutions  of  higher  education  and 
metropolitan  planning  organizations  to 
provide  educational  assistance  in  the 
fields  of  community  development  to 
minority  and  economically 
disadvantaged  students  who  were  to  be 
employed  by  governmental  entities  in 
the  administration  of  Title  I  funds. 
HUD's  technical  assistance  program 
regulations  implementing  section 
107(b)(4)  of  the  Act  are  found  at  24  CFR 
570.402. 

Section  501(b)(2)  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L  100-242,  approved  February  5. 
1988),  amended  the  Housing  and 
Community  Development  Act  of  1974 
(the  Act)  to  add  a  new  section  107(c). 
This  section  authorizes  a  new 
Community  Development  Work  Study 
Program  (CDWSP).  Under  this  section 
HUD  is  authorized  to  provide  grants  to 
institutions  of  higher  education,  either 
directly  or  through  areawide  planning 
organizations  or  States,  for  the  purpose 
of  providing  assistance  to  economically 
disadvantaged  and  minority  students 
who  participate  in  community 
development  work  study  programs  and 
are  enrolled  in  full-time  graduate  or 
undergraduate  programs  in  community 
and  economic  development,  community 
planning,  and  community  management. 

Elsewhere  in  today's  issue  of  the 
Federal  Register,  HUD  is  publishing  a 
notice  of  funding  availability 
announcing  the  availability  of  $3  million 
for  CDWSP  from  amounts  appropriated 
for  CDWSP  in  the  Department  of 
Housing  and  Urban  Development — 
Independent  Agencies  Appropriations 
Act,  1988  (section  101(f),  Pub.  L.  100-202, 
approved  December  22, 1987)  (1988 
Appropriations  Act).  The  notice  also 
announces  the  requirements  that  will 
govern  funds  made  available  under  the 
1988  Appropriations  Act.  The 
requirements  refiect  the  existing  work 
study  program  requirements  without 
significant  changes. 

HUD  intends  to  use  today's  NOFA  as 
the  basis  for  a  final  rule  amending  24 
CFR  Part  570  and  establishing 
requirements  for  CDWSP.  For  this 
reason,  HUD  is  inviting  public  comment 


on  the  requirements  contained  in  the 
NOFA.  so  that  the  final  rule  on  the 
subject  matter  will  have  the  benefit  of 
public  participation. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  58.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969. 42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk. 
Room  10276,  at  the  address  listed  above. 
This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Both  small  and 
large  entities  are  eligible  for  funding 
under  the  program.  Since  the  total 
number  of  entities  that  will  be  funded 
under  the  program  will  be  few  and  will 
include  both  small  and  large  recipients. 
HUD  does  not  believe  that  a  significant 
number  of  small  entities  will  be  affected 
by  this  program. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  October  26, 1937 
(52  FR  40358)  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.SC.  3501- 
3520).  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  0MB  control  number.  The 
0MB  control  number,  when  assigned, 
will  be  announced  in  the  Federal 
Register. 
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List  of  Subjects  in  24  CFR  Part  570 

Community  development  block  grants, 
Grant  programs:  housing  and  community 
development,  Loan  programs:  housing 
and  community  development.  Low-  and 
moderate-income  housing,  New 
communities.  Pockets  of  Poverty,  Small 
cities. 

Authority:  Title  I,  Housing  and  Community 
Development  Act  of  1974  [42  U.S.C.  5301- 
5320);  sec.  7(d)  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

Dated:  July  25, 1988. 
lack  R.  Stokvis. 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
[FR  Doc.  88-18495  Filed  8-16-88:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 


[Dock*!  Na  N-M-1827:  FR-2S10] 

Community  Development  Woric  Study 
Program 

agency:  Office  of  Assistant  Secretary 
for  Conununity  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  fund  availability. 

summary:  Section  501(b](2]  of  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L  100-242,  approved 
February  5, 1988],  amends  section  107  of 
the  Housing  and  Community 
Development  Act  of  1974  to  authorize 
the  Community  Development  Work 
Study  Program  (CDWSP).  This  notice 
announces  the  requirements  that  will 
govern  the  use  of  $3  million  for  CDWSP 
bom  amounts  that  were  appropriated  in 
the  Department  of  Housing  and  Urban 
Development — Independent  Agencies 
Appropriations  Act,  1988  (section  101(f], 
Pub.  L  10O-202,  approved  December  22, 
1987].  Elsewhere  in  today's  issue  of  the 
Federal  Register.  HUD  has  published  a 
notice  of  proposed  rulemaking  for 
CDWSP. 

date:  This  notice  is  effective  August  17, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  H.  Turk,  Technical  Assistance 
Division,  Office  of  Program  Policy 
Development,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington.  DC  20410, 
telephone  (202]  755-6092.  This  is  not  a 
toll-free  number.  Application  packages 
(requests  for  grant  application]  may  be 
obtained  after  October  1, 1988  at  the 
following  address:  Department  of 
Housing  and  Urban  Development,  Office 
of  Procurement  and  Contracts,  Program 
Support  Division,  451  Seventh  Street, 
SW.  Room  5252,  Washington,  DC  20410. 
SUPPLEMENTARY  INFORMATION: 

Background 

HUD,  for  several  years,  has  funded  a 
work  study  type  program  under 
authority  of  the  Secretary's 
discretionary  fund  to  provide  grants  to 
qualified  entities  for  the  provision  of 
assistance  to  goverrmiental  units  in 
carrying  out  programs  under  Title  I  of 
the  Housing  and  Community 
Development  Act  of  1974  (the  Act].  (See 
section  107(b](4]  of  the  Act.]  The  grants 
were  made  to  institutions  of  higher 
education  and  metropolitan  planning 
organi'/ations  to  provide  educational 


assistance  in  the  fields  of  commimity 
development  to  minority  and 
economically  disadvantaged  students 
who  were  to  be  employed  by 
governmental  entities  in  the 
administration  of  Title  I  funds.  HUD's 
technical  assistance  program  regulations 
implementing  section  107(b)(4)  of  the 
Act  are  found  at  24  CFR  570.402. 

Section  501(b](2]  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L  100-242,  approved  February  5, 
1988),  amended  the  Housing  and 
Community  Development  Act  of  1974 
(the  Act)  to  add  a  new  section  107(c). 
This  section  authorizes  a  new 
Community  Development  Work  Study 
Program  (CDWSP).  Under  this  section 
HUD  is  authorized  to  provide  grants  to 
institutions  of  higher  education,  either 
directly  or  through  areawide  planning 
organizations  or  States,  for  the  purpose 
of  providing  assistance  to  economically 
disadvantaged  and  minority  students 
who  participate  in  community 
development  work  study  programs  and 
are  enrolled  in  full-time  graduate  or 
undergraduate  programs  in  community 
and  economic  development,  community 
planning,  and  community  management. 

In  the  Department  of  Housing  and 
Urban  Development — Independent 
Agencies  Appropriations  Act,  1988 
(section  101(f],  Pub.  L.  100-202,  approved 
December  22, 1987]  (1988  appropriations 
Act],  $3  million  was  provided  for 
CDWSP. 

Purpose  of  Notice 

This  notice  announces  the 
requirements  that  will  govern  the  use  of 
funds  appropriated  for  CDWSP  for  fiscal 
year  1988.  HUD  beUeves  good  cause 
exists  for  making  these  requirements 
effective  for  fiscal  year  1988  without 
prior  public  comment.  This  approach  is 
appropriate  because  the  notice 
incorporates  the  existing  work  study 
program  requirements  without 
significant  changes.  The  few  changes 
that  are  included  are  generally  in 
response  to  statutory  changes.  For 
example,  the  technical  assistance  work 
study  program  required  students  to  work 
for  two  years  after  graduation  in  a 
governmental  agency  that  was  using 
Title  I  community  development  funds,  or 
repay  the  assistance.  This  requirement 
was  imposed  to  ensure  that  the 
governmental  unit  received  assistance 
in  carrying  out  its  Title  I  program,  as 
required  by  section  107(b)(4)  of  the  Act. 
New  section  107(c)  does  not  contain 
such  a  requirement.  Accordingly,  the 
employment/repayment  requirement 
has  been  dropped.  (Students  are, 
however,  strongly  encouraged  to  obtain 
such  employment  for  two  years 
following  graduation  and  are  required  to 


repay  tuition  support  and  additional 
support  if  the  student's  participation  in 
CDWSP  is  terminated  at  any  time  before 
the  completion  of  the  two-year  term  of 
the  student's  program.)  Additionally,  in 
accordance  with  1987  Act,  the  new 
program  adds  States  as  eligible 
recipients  and  makes  assistance 
available  for  undergraduate  studies 
under  limited  circumstances. 

HUD  also  believes  that  this  approach 
is  justified  because  the  failure  to  make 
these  requirements  effective 
immediately  would  prevent  the  use  of 
CDWSP  funds  during  the  1989-90  school 
year.  The  time  period  remaining  before 
the  end  of  the  1988-89  school  year  will 
not  permit  HUD  to  publish  proposed 
requirements,  respond  to  public 
comments,  publish  a  notice  containing 
revised  requirements,  and  select 
recipients,  and  permit  the  recipients  to 
bring  their  program  into  operation. 
Today's  notice  will  make  funds 
available  to  recipients  at  the  earliest 
possible  date  [i.e.,  the  second  semester 
of  the  1988-89  school  year).  Elsewhere 
in  today's  issue  of  the  Federal  Register. 
HUD  is  publishing  a  proposed 
rulemaking  for  CDWSP. 

This  notice  also  solicits  applications 
for  the  use  of  the  $3  million  in  funding. 
The  application  requirements  and 
projected  filing  deadlines  are  set  forth  in 
section  VI.  of  the  program  description 
below.  Applicants  may  apply  for  funds 
for  programs  that  begin  either  in  the 
Spring  1989  or  Fall  1989  semester. 

CDWS  Program  Description 

/.  Applicability  and  objectives 

Under  the  Community  Development 
Work  Study  Program,  HUD  will  make 
grants  to  institutions  of  higher 
education,  either  directly  or  through 
areawide  planning  organizations  or 
States,  for  the  purpose  of  providing 
assistance  to  economically 
disadvantaged  and  minority  students 
who  participate  in  community 
development  work  study  programs  and 
are  enrolled  in  full-time  graduate  or 
undergraduate  programs  in  community 
and  economic  development,  community 
planning  or  community  management. 

The  primary  objectives  of  the  program 
are  to  attract  minority  and  economically 
disadvantaged  students  to  careers  in 
community  and  economic  development, 
community  planning,  and  community 
management,  and  to  provide  a  cadre  of 
well-qualified  professionals  to  plan, 
implement,  and  administer  local 
community  development  programs. 
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//.  Definitions 

The  following  deRnitions  apply  to 
CDWSP: 

Applicant  means  an  institution  of 
higher  education,  a  State,  or  areawide 
planning  organization  that  submits  an 
application  for  assistance  under 
CDWSP. 

Areawide  planning  organization 
(APO)  means  an  organization 
authorized  by  law  or  by  interlocal 
agreement  to  undertake  planning  and 
other  activities  for  a  metropolitan  or 
nonmetropolitan  area. 

CDWSP  me&ns  the  Community 
Development  Work  Study  Program 
estabhshed  under  section  501(b)(2)  of 
the  Housing  and  Community 
Development  Act  of  1987  (approved 
February  5. 1988.  Pub.  L  100-242). 

Community  development  academic 
program  or  academic  program  means  an 
undergraduate  or  graduate  degree 
program  in  community  and  economic 
development,  community  planning, 
community  management  or  other  related 
fields  of  study.  Related  fields  include 
public  administration,  public  policy, 
urban  economics,  urban  management,  or 
urban  planning,  and  exclude  social  and 
humanistic  fields  such  as  law, 
economics  (except  for  urban 
economics),  psychology,  education,  and 
history.  Community  development 
academic  program  or  academic  program 
does  not  include  academic  programs 
that  offer  joint  fields  of  study  in  related 
and  unrelated  fields. 

Economically  disadvantaged  student 
means  a  student  who  satisfies  all 
applicable  financial  need  guidelines 
establishes  at  the  participating  institute 
of  higher  education. 

HUD  means  the  Department  of 
Housing  and  Urban  Development. 

Institution  of  higher  education  means 
a  public  or  private  educational 
institution  that  offers  graduate  or 
undergraduate  degrees  in  a  community 
development  academic  program  and 
that  is  accredited  by  an  accrediting 
agency  or  association  recognized  by  the 
Secretary  of  Education  under  34  CFR 
Part  603. 

Metropolitan  area  means  a 
metropolitan  statistical  area,  as 
established  by  the  Office  of 
Management  and  Budget. 

Minority  student  means  a  student 
who  is  Black,  an  American  Indian/ 
Alaskan  Native,  a  Hispanic,  or  an 
Asian/Pacific  Islander. 

Recipient  means  an  approved 
apphcant  that  executes  a  grant 
agreement  with  HUD. 


///.  Assistance  provided 

(a)  In  General 

Under  CDWSP.  HUD  will  provide 
funding  in  the  form  of  grants  to 
recipients  to  enable  the  recipients  to 
make  assistance  available  to  eligible 
students.  Grants  will  be  provided  to 
cover  the  costs  of  student  assistance 
and  for  an  administrative  allowance. 

(b)  Cost  of  Student  Assistance 

Grants  will  be  made  to  recipients  to 
cover  the  costs  of  assistance  provided  to 
eligible  students  in  the  form  of  students 
stipends;  tuition  support;  and  additional 
support.  The  amount  of  the  grant  for 
student  assistance  shall  not  exceed  the 
actual  costs  incurred  and  the  limitations 
set  forth  below. 

(1)  Stipend.  Recipients  may  provide  a 
stipend  to  eligible  students.  The  amount 
of  the  student  stipend  will  be  based 
upon  the  prevailing  hourly  rate  for  initial 
entry  positions  in  the  community  and 
economic  development  field  and  the 
number  of  hours  worked  by  the  student 
at  the  work  placement  assignment.  The 
maximum  amount  of  the  student  stipend 
that  may  be  provided  under  the  program 
is  $6,000  per  year  for  an  undergraduate 
student,  and  $9,000  per  year  for  a 
graduate  student. 

(2)  Tuition  support.  Student  assistance 
may  be  made  available  to  cover  the 
costs  of  tuition  at  the  participating 
institution  of  higher  education.  The 
maximum  amount  of  the  tuition  support 
is  limited  to  the  tuition  charged  at  the 
participating  institution  of  higher 
education,  and  may  not  exceed  $3,000 
per  year  for  an  undergraduate  student 
and  $3,500  per  year  for  a  graduate 
student. 

(3)  Additional  support.  The  recipient 
may  provide  additional  support  for 
books,  and  support  for  travel  related  to 
the  academic  program,  work  placement 
assignment,  or  attendance  at 
conferences  sponsored  by  professional 
organizations  in  the  field  of  community 
and  economic  development.  The 
maximum  amount  of  additional  support 
is  limited  to  $1,000  per  year  for  an 
undergraduate  student  and  $1,500  per 
year  for  a  graduate  student. 

(c)  Administrative  Allowance 

HUD  will  provide  an  allowance  to 
recipients  to  cover  the  administrative 
costs  of  the  program.  The  administrative 
allowance  is  $1,000  per  year  for  each 
student  participating  in  the  program. 

(d)  Number  of  Students  Assigned 

The  minimum  number  of  students  that 
may  be  assisted  under  CDWSP  is  three 
students  per  participating  institution  of 
higher  education.  If  an  areawide 


planning  organization  or  State  receives 
assistance  for  a  program  that  is 
conducted  by  two  or  more  institutions  of 
higher  education,  as  described  in  section 
IV.(a)(l){B)  below,  each  participating 
institution  must  have  a  minimum  of 
three  students  in  the  program.  The 
maximum  number  of  students  that  may 
be  assisted  under  CDWSP  is  ten 
students  per  participating  institution  of 
higher  education. 

IV  Eligibility  and  Responsibilities  of 
Program  participants 

(a)  Recipient 

(1)  Eligibility,  (i)  The  following 
organizations  are  eligible  to  apply  for 
assistance  under  the  program: 

(A)  Institutions  of  higher  education. 
Institutions  of  higher  education  offering 
graduate  degrees  in  a  community 
development  academic  program  are 
eligible  for  assistance  under  CDWSP. 
Institutions  of  higher  education  that 
offer  undergraduate  degrees  in  a 
community  development  academic 
program  are  eligible  if  the  institution  is 
located  in  a  metropolitan  area  and  no 
institution  of  higher  education  located  in 
the  metropolitan  area  offers  graduate 
degrees  in  a  community  development 
academic  program,  or  if  the  institution  is 
located  in  a  nonmetropolitan  area  of  a 
State  and  no  institution  of  higher 
education  located  in  the 
nonmetropolitan  area  ofi'ers  graduate 
degrees  in  a  community  development 
academic  program. 

(B)  Areawide  Planning  Organizations 
and  States.  An  areawide  planning 
organization  or  a  State  may  apply  for 
assistance  for  a  program  that  will  be 
conducted  by  two  or  more  institutions  of 
higher  education. 

[1]  Institutions  of  higher  education 
participating  in  a  APO  program  must  be 
located  within  the  metropolitan  or 
nonmetropolitan  area  served  by  the 
APO.  Institutions  of  higher  education 
participating  in  a  State  program  must  be 
located  within  the  State. 

[2]  Except  as  provided  below, 
participating  institutions  must  offer 
graduate  degrees  in  a  community 
development  academic  program. 
Programs  involving  a  participating 
institution  that  offers  only 
undergraduate  degrees  in  a  community 
development  academic  program  are 
eligible  under  the  following 
circumstances:  (a)  in  the  case  of 
institutions  participating  in  an  APO 
program,  no  institution  of  higher 
education  located  within  the 
metropohtan  or  nonmetropolitan  area 
served  by  the  APO  offers  graduate 
degrees  in  a  community  development 
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academic  program;  or  [b]  in  the  case  of 
institutions  participating  in  a  State 
program,  no  institution  of  higher 
education  located  within  the 
metropolitan  or  nonmetiopolitan  area  in 
which  the  institution  offering 
undergraduate  de^ees  is  located  offers 
graduate  degrees  in  a  community 
development  academic  program. 

(ii)  If  a  State  applies  for  funding, 
institutions  of  higher  education  located 
in  the  State  are  not  eligible  recipients.  If 
an  APO  applies  for  funding,  institutions 
of  higher  education  located  in  the 
metropolitan  area  or  nonmetropolitan 
area  served  by  the  APO  are  not  eligible 
recipients.  Such  institutions,  however, 
may  receive  assistance  through 
participation  in  an  APO  or  State 
program. 

(iii)  To  be  eligible  in  future  funding 
competitions  for  CDWSP,  recipients  will 
be  required  to  maintain  a  50  percent  rate 
of  graduation  from  a  CDWSP-funded 
academic  program. 

Note:  The  graduation  rate  will  also  be 
considered  in  the  ranking  of  applications 
under  section  VII.(b)(l).) 

(2)  Recipient  responsibilities.  The 
recipients  is  responsible  for  the 
administration  of  the  program,  for 
compliance  with  all  program 
requirements,  and  for  the  coordination 
of  program  activities  carried  out  by  the 
work  placement  agencies  and  (if  the 
recipient  is  an  APO  or  State),  the 
participating  institutions  of  higher 
education.  Specific  responsibihties 
include,  but  are  not  limited  to,  the 
following: 

(i]  Recruitment  and  selection  of 
students.  The  recipient  is  responsible  for 
the  recruitment  and  selection  of  students 
for  participation  in  CDWSP.  The 
recipient  shall  establish  recruitment 
procedures  that  will  identify  eligible 
minority  and  economically 
disadavantaged  students  pursuing  a 
career  in  community  and  economic 
development,  and  make  such  students 
aware  of  the  availability  of  assistance 
opportunities.  The  recipient  must  select 
students  in  accordance  with  the 
procedures  described  in  section  V.(a] 
below,  before  the  beginning  of  the 
semester  for  which  funding  has  been 
provided. 

(ii)  Selection  of  work  placement 
agencies.  The  recipient  is  responsible  for 
the  recruitment  and  selection  of  work 
placement  agencies,  and  for  the 
negotiation  and  execution  of  agreements 
covering  each  work  placement 
assignment.  (The  requirements  of  the 
work  placement  agreement  are  set  forth 
in  section  VIII..  below) 

(iii)  Referral  of  students.  The  recipient 
is  responsible  for  the  referral  of 


participating  students  to  the  work 
placement  assignments. 

(iv)  Seminars.  The  recipient  must 
provide  regularly  scheduled  seminars 
for  participating  students.  The  purpose 
of  the  seminars  is  to  relate  the  work 
experience  provided  under  CDWSP  to 
the  educational  experience  in  the 
student's  academic  program,  and  to 
address  career  planning  and  permanent 
job  placement.  At  least  one  seminar 
each  semester  or  quarter  must  address 
student  obligations  under  CDWSP. 

(v)  Assignment  of  staff.  The  recipient 
must  assign  sufficient  staff  to  administer 
and  supervise  the  program  on  a  day-to- 
day basis,  and,  where  the  recipient  is  an 
APO  or  State,  to  coordinate  the 
activities  of  the  work  study  coordinating 
committee. 

(vi)  Student  employment  following 
graduation.  The  recipient  must 
encourage  participating  students  to 
obtain  employment  for  a  minimum  of 
two  years  after  graduation  with  a  unit  of 
State  or  local  government,  Indian  tribe 
or  nonprofit  private  organization  that 
receives  community  development  funds. 
The  degree  to  which  recipients 
successfully  encourage  such 
employment  will  be  considered  as  a 
selection  factor  under  section  VII.(b)(4) 
in  future  funding  competitions. 

(vii)  Reports  and  recordkeeping.  The 
recipient  must  keep  records  and  make 
such  reports  as  HUD  may  require.  All 
such  records  must  be  retained  by  the 
recipient  for  a  period  of  three  years 
following  the  expiration  of  the  grant.  At 
a  minimum,  HUD  will  require  recipients 
to: 

(A)  submit  management  and  work 
plans  including  schedules  for  major 
activities,  student  monitoring 
procedures,  and  the  assignment  of  staff 
to  the  program. 

(B)  submit  the  following  information 
for  each  student  participating  in  the 
program:  information  describing  the 
student's  racial,  ethnic  and  income 
characteristics;  the  student's  academic, 
placement  and  employment  status;  the 
amount  of  assistance  provided  to  the 
student:  any  amount  of  assistance 
provided  to  the  student  under  CDWSP 
that  was  required  to  be  repaid  to  the 
institution;  and  the  amount  of  such 
assistance  that  has  actually  been  repaid. 
Such  information  must  be  submitted 
upon  the  completion  of  each  academic 
school  term  for  the  institution  until  all 
assisted  students  have  graduated  or 
repaid  all  CDWSP  funds  to  the  recipient. 

(viii)  Other  Federal  requirements.  The 
recipient  must  comply  with  all  other 
applicable  Federal  requirements, 
including  the  requirements  of  24  CFR 
570.601  and  570.602  (nondiscrimination), 
570.609  (debarred,  suspended  or 


ineligible  contractors),  570.610  (uniform 
administrative  procedures  and  cost 
principles)  and  570.611  (conflicts  of 
interest). 

(ix)  APO  and  State  responsibilities.  If 
the  recipient  is  an  APO  or  State,  the 
recipient  has  the  following  additional 
responsibilities: 

(A)  The  recipient  must  establish  a 
committee  to  coordinate  activities 
between  program  participants.  The 
committee  will  be  chaired  by  a 
representative  of  the  recipient.  Other 
members  shall  include  representatives 
of  the  participating  institutions  of  higher 
education,  work  placement  agencies, 
participating  students,  and  HUD,  and 
may  include  advisory  members  as 
appropriate.  The  committee  shall  advise 
the  recipient  on  policy  matters,  assist 
the  recipient  in  ranking  and  selection  of 
participating  students,  and  review 
disputes  concerning  compliance  with 
program  agreements  and  performance. 

(B)  The  recipient  must  allocate  the 
assistance  awarded  under  the  program 
to  the  participatiing  institutions  of 
higher  education.  APOs  and  States  may 
not  make  fractional  awards  to 
institutions.  [I.e.,  if  assistance  is 
awarded  to  support  seven  students,  the 
APO  or  State  may  not  award  3.5  student 
awards  to  Institution  A  and  3.5  student 
awards  to  Institution  B.) 

(b)  Institutions  of  Higher  Education 

Institutions  of  higher  education 
participating  in  a  program  are 
responsible  for  providing  its  educational 
component.  Where  the  recipient  is  an 
APO  or  State,  the  institution  of  higher 
education  shall  assist  the  APO  or  State 
in  the  administration  and  operation  of 
the  program.  Responsibilities  include 
assisting  the  recipient  in  the  selection  of 
students  by  determining  the  eligibility  of 
students  for  the  academic  program,  and 
by  making  the  analysis  of  students 
under  the  Hnancial  need  guidelines 
established  by  the  institution. 
Institutions  of  higher  education  must 
comply  with  all  other  applicable  Federal 
requirements,  including  the 
requirements  of  24  CFR  570.601  and 
570.602  (nondiscrimination),  570.609 
(debarred,  suspended  or  ineligible 
contractors),  570.610  (uniform 
administrative  procedures  and  cost 
principles)  and  570.611  (conflicts  of 
interest). 

(c)  Work  Placement  Agencies 

(1)  Eligibility.  To  participate  in 
CDWSP,  work  placement  agencies  must 
be  an  agency  of  a  State  or  unit  of 
general  local  government,  an  areawide 
planning  organization,  an  Indian  tribe, 
or  a  private  nonprofit  organization 
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involved  in  comprehensive  planning, 
land  use,  community  devek^ment  or 
housing  activities. 

(2)  Responaibilities.  Work  placement 
agencies  have  the  following 
responsibilities  under  the  iwogram: 

(i)  Woric  placement  agencies  must 
provide  practical  experience  and 
training  in  the  community  and  economic 
development,  community  planning,  or 
community  management  field  to 
participate  students  through  work 
placement  assignments.  Woric 
placement  assignments  must  offer 
students  experience  in  planning, 
developing  and  administering  a  local 
community  or  economic  development 
program.  Work  placement  agencies  must 
assure  that  work  assignments  involve 
substantive  duties  that  will  further  the 
student's  career  goals. 

(ii)  Work  placement  agencies  must 
consult  with  the  institution  of  higher 
education  (and  the  APO  or  State,  where 
an  APO  or  State  is  the  recipient]  to 
ensure  that  the  student's  work 
placement  assignment  meets  the 
objectives  described  in  paragraph  (i) 
above. 

(iii)  Work  placement  agencies  must 
provide  a  number  of  work  placement 
assignments  that  exceeds  die  number  of 
students  assigned  to  the  agency  and 
must  rotate  student  work  placement 
assignments  among  students  in  order  to 
provide  a  wide  choice  of  woric 
experience. 

(iv)  Work  placement  agencies  must 
require  each  student  to  devote  sufficient 
time  to  the  work  placement  assignment 
Generally,  a  minimum  of  12  to  20  hours 
per  week  (including  seminar  attendance) 
will  be  required.  Work  placement 
agencies  may  provide  flexibility  in  the 
work  period  (e.g.,  full-time  work 
placements  assignments  may  be  made 
during  the  summer  or  during  a  semester 
or  quarter),  if  such  a  schedule  is 
consistent  with  the  requirements  of  the 
student's  community  development 
academic  program.  However,  a 
partic^Mting  student  may  receive  the 
stipend  payment  only  during  the  period 
that  the  student  is  placed  with  the  work 
placement  agency. 

(v)  Work  placement  agencies  shall 
comply  with  all  other  appUcable  Federal 
requirements,  induding  the 
requirements  of  24  CFR  570.601  and 
570.602  (nondiscrimination),  570.609 
(debarred,  suspended  or  ineligible 
contractors),  570.610  (uniform 
administrative  procedures  and  cost 
principles)  and  570.611  (conflicts  of 
interest). 

(vi)  Work  placement  agencies  must 
maintain  such  records  as  HUD  may 
require. 


V.  Student  participation 

(a)  Student  Selection 

(1)  Application  procedures.  Students 
apply  directly  to  recipients  receiving 
granU  under  CDW^.  Students  will  be 
selected  in  accordance  with  the 
eligibility  requirements  and  selection 
procedures  set  out  in  this  notice. 

(2)  Eligibility.  To  be  eligible  for 
participation  in  the  program,  the 
student: 

(i)  Must  be  an  economically 
disadvantaged  student 

(ii)  Must  be  a  full-time  student 
enrolled  in  the  first  year  of  graduate 
study  in  a  community  development 
academic  program  at  the  participating 
institution  of  higher  education.  If  an 
institution  of  higher  education 
participating  in  CDWSP  offers  only 
undergraduate  degrees  in  a  community 
development  academic  program,  the 
individual  must  be  a  junior  enrolled  full- 
time  in  an  undergraduate  degree 
program.  Individuals  enrolled  in 
doctoral  programs  are  ineligible. 

(iii)  Must  demonstrate  an  ability  to 
maintain  a  satisfactory  level  of 
performance  in  the  conmiunity 
development  academic  program  and  in 
work  placement  assignments,  and  to 
comply  with  the  professional  standards 
set  by  the  recipient  and  the  work 
placement  agencies. 

(iv)  May  not  have  previously 
participated  in  CDWSP. 

(v)  Must  provide  appropriate  written 
evidence  that  he  or  she  is  lawfully 
admitted  for  permanent  residence  in  the 
United  States,  if  the  indivichial  is  not  a 
citizen. 

(3)  Selection.  In  selecting  among 
eligible  students,  the  recipient  must 
consider  the  extent  to  which  each 
student  has  demonstrated: 

(i)  Financial  need  under  the  appbcable 
financial  need  guidelines  established  at 
the  institution  of  higher  education; 

(ii)  An  interest  in,  and  commitment  to, 
a  professional  career  in  community  and 
economic  development  community 
planning  or  community  management; 
and 

(iii)  The  ability  satisfactorily  to 
complete  academic  and  woric  placement 
responsibilities  under  CDWSP. 

(b)  Student  Responsibilities 

(1)  Academic  and  work  placement 
responaibilities.  Each  student  must 
enroll  in  a  two-year  program  of  course 
work.  A  student's  academic  and  work 
placement  responsibilities  include:  full- 
time  enrollment  in  an  approved 
academic  program;  maintenance  of  a 
satisfactory  level  of  performance  in  the 
community  development  ac^idemic 
program  and  in  work  placement 


assignments;  and  c»mpUance  with  the 
professional  conchict  standards  set  by 
the  recipient  and  the  work  placement 
agency.  A  student's  participation  in 
CDWSP  will  be  terminated  for  failure  to 
meet  these  responsibilities  and 
standards.  If  a  student's  participation  is 
terminated,  the  student  will  t>e  ineligible 
for  further  CDWSP  assistance  and  will 
be  required  to  repay  to  the  recipient  any 
tuition  support  and  additional  support 
received  under  sedton  IL{b)  (2)  or  (3) 
above.  The  stucient  hcrwever,  will  not  be 
required  to  repay  the  stipend  re<:eived 
under  section  II.(b)(l)  above. 

(2)  Responsibilities  after  graduation. 
Each  student  must  agree  to  make  a 
good-faith  effort  to  obtain  emplojrment 
with  a  unit  of  State  or  local  government 
or  Indian  tribe  administering  community 
development  programs,  or  a  non-profit 
private  organization  that  receives 
community  development  funds.  The 
term  of  such  employment  should  be  for 
at  least  two  consecutive  years  following 
graduation  from  the  academic  program. 
If  the  student  fails  to  obtain  such 
employment  the  student  will  not  be 
required  to  repay  the  assistance 
received. 

VI.  Application  Process 

HUD  has  developed  an  application 
package  (request  for  grant  application) 
describing  the  information  that 
applicants  for  CDWSP  assistance  must 
submit  which  should  be  available  after 
October  1, 1988.  The  application  will  set 
forth  the  deadlines  for  the  submission  of 
applications.  The  application  package 
will  be  provided  upon  the  written 
request  of  any  party  made  to: 
Department  of  Housing  and  Urban 
Development  Office  of  Procauement  and 
Contracts,  Program  Support  Division, 
451  Seventh  Street  SW.  Room  5252, 
Washington,  DC  204ia 

VII.  Selection  Process 

(a)  Threshold 

To  be  eligible  for  ranking,  applicants 
must  meet  each  of  the  threshold  criteria 
described  below. 

(1)  Proper  submission.  The  application 
must  be  filed  in  the  application  form 
prescribed  by  HUD,  and  within  the  time 
periods  established  under  this  notice. 

(2)  Eligibility.  Each  applicant  must 
demonstrate  that  it  is  elgible  to 
participate,  and  must  establish  the 
eligibility  of  partidpating  instituticms  of 
higher  education  and  work  placement 
agencies. 

(3)  Capacity.  The  application  must 
demonstrate  that  each  entity  that  wilt 
participate  in  the  program  as  a  redpient 
an  institution  of  higher  education  or  a 
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work  placement  agency  has  the  ability 
and  legal  capacity  to  carry  out  its 
respective  activities  under  CDWSP. 

(b)  Ranking 

In  the  second  step  of  the  slection 
process,  all  applications  that  meet  the 
above  threshold  requirements  will  be 
placed  in  priority  funding  order,  based 
on  the  following  ranking  criteria. 

(1)  Academic  program,  [i]  Quality  of 
academic  program.  HUD  will  consider 
the  quality  of  the  academic  program 
offered  by  the  institution  of  higher 
education,  in  term  of  course  offerings, 
academic  requirements  for  students,  and 
the  appropriateness  of  the  curriculum 
for  preparing  students  for  a  career  in 
community  or  economic  development, 
conununity  planning,  or  community 
management. 

(ii)  Academic  supervision.  HUD  will 
consider  the  qualifications  of  the 
personnel  supervising  students'  progress 
in  the  academic  program  and  the 
amount  of  time  that  will  be  committed  to 
students  participating  in  CDWSP,  to 
determine  the  extent  to  which  students 
participating  in  the  program  will  receive 
adequate  counseling  and  guidance  in  the 
academic  program. 

(iii)  Adequacy  of  resources.  HUD  will 
review  information  regarding  the 
resources  to  be  committed  by  the 
institution  of  higher  education  to  the 
academic  program,  to  determine  the 
adequacy  of  the  facilities  and  equipment 
that  the  institution  plans  to  use  in 
connection  with  the  academic  program. 

(iv)  Rate  of  graduation.  In  future 
funding  competitions,  HUD  will  consider 
the  rate  of  graduation  from  a  CDWSP 
funded  academic  program  in  assessing 
the  academic  program. 

(2)  Work  experience.  HUD  will  review 
the  work  experience  that  will  be 
provided  to  participating  students  under 
CDWSP,  and  will  consider  the  extent  to 
which:  (i)  The  participating  student  will 
receive  a  sufficient  number  and  variety 
of  work  placement  assigimients;  (ii]  the 
assignments  will  provide  practical  and 
useful  experience  to  students 
participating  in  the  program;  and  (iii)  the 
assignments  will  further  the 
participating  students'  preparation  for 
professional  careers  in  community  or 
economic  development,  community 
planning,  or  community  management. 
(3)  Seminars.  HUD  will  review  the 
seminars  proposed  by  the  applicant  to 
determine  the  extent  to  which  proposed 
seminars  will  relate  the  experience 
provided  under  the  work  placement 
assignments  with  the  educational 
experience  provided  under  the  academic 
program,  and  will  address  career 
planning  and  permanent  job  placement. 


(4)  Permanent  employment.  HUD  will 
consider  the  extent  to  which  the 
proposed  program,  as  a  whole,  will  lead 
participating  students  directly  and 
immediately  to  permanent  employment 
in  community  or  economic  development, 
community  planning,  or  community 
management  upon  completion  of  the 
program.  In  making  this  determination, 
HUD  will  consider  such  factors  as  the 
past  placement  rates  in  similar  programs 
administered  by  the  applicant  and  the 
availabihty  of  job  placement  serices  to 
participating  students. 

(5)  Applicant's  adminstrative  ability. 
HUD  will  consider  the  degree  to  which 
an  applicant  will  be  able  effectively  to 
coordinate  and  administer  the  program. 
In  making  this  determination,  HUD  will 
examine  the  applicant's  past  experience 
in  administering  similar  programs,  the 
qualiHcations  of  the  applicant's 
administrative  and  support  personnel, 
and  the  amount  of  time  the  personnel 
will  devote  to  the  program,  and  the 
facilties  and  equipment  that  will  be  used 
in  the  adminstration  of  the  program. 

(6)  Commitment  to  meeting  the  needs 
of  minority  and  economically 
disadvantaged  students,  (i)  HUD  will 
consider  the  recipients  commitment  to 
meeting  the  needs  of  minority  and 
economically  disadvantaged  students.  In 
making  this  determination,  HUD  will 
consider: 

(A)  The  degree  to  which  the  proposed 
recruitment  plan  will  effectively  identify 
and  attract  qualified  minority  and 
economically  disadvantaged  students  to 
the  program. 

(B)  The  extent  of  the  commitment 
evidenced  by  the  institution  of  higher 
education  to  meeting  the  needs  of 
minority  and  economically 
disadvantaged  students;  the  availability 
of  financial  aid  and  support  mechanisms 
for  such  students;  and  the  hiring  of 
faculty  and  administrators  with  an 
understanding  of  the  needs  of  such 
students. 

(C)  Whether  funding  of  the  proposed 
program  will  result  in  a  net  increase  in 
the  number  of  minority  and 
economically  disadvantaged  students  in 
the  academic  program  at  the 
participating  institution  of  higher 
education  and  will  not  result  in  a 
decrease  in  the  amount  of  fmancial 
support  available  to  such  students  in  the 
academic  program  or  to  students  at  the 
participating  insitution  as  a  whole. 

(ii)  If  the  appUcant  is  an  APO  or  State, 
HUD  will  also  consider  the  extent  of  the 
APO's  (or  State's]  commitment  to 
meeting  the  needs  of  minority  and 
economically  disadvantaged  students, 
including:  the  APO's  (or  State's] 
experience  in  assisting  minority  and 
economimcally  disadvantaged  students 


to  find  permanent  employment  with 
local  governments;  its  plans  for  the 
placement  of  participating  students  in 
work  placement  assignments  among  its 
local  governments;  and  its  plans  for 
assisting  students  who  complete 
CDWSP  to  find  permanent  employment, 
(iii]  The  maximum  number  of  ranking 
points  available  to  institutions  of  higher 
education,  APOs  and  States  under  this 
paragraph  (6]  will  be  equal. 

(c]  Final  Selection 

In  the  final  step  of  the  selection 
process,  eligible  applications  will  be 
considered  for  selection  in  their  rank 
order.  HUD  reserves  the  right  to  make 
awards  out  of  rank  order  to  achieve 
geographic  diversity.  In  order  to  provide 
assistance  to  as  many  highly  ranked 
aplications  as  possible,  HUD  may 
provide  assistance  to  support  a  number 
of  students  that  is  less  than  the  number 
requested  under  the  selected 
applciations. 

VIII.  Agreements 

(a]  Grant  Agreement 

The  responsibilities  the  recipient 
under  CDWSP  will  be  incorporated  in  a 
grant  agreement  executed  by  HUD  and 
the  recipient. 

(b]  Recipient  and  Student 

The  recipient  and  each  participating 
student  must  execute  a  written 
agreement  incorporating  their  mutual 
responsibilities  under  CDWSP.  The 
agreement  must  be  executed  before  the 
student  can  be  enrolled  in  the  program. 
A  student's  participation  in  CDWSP  will 
be  terminated  for  failure  to  meet  the 
responsibilities  and  standards  in  the 
agreement. 

(c]  Work  Placement  Assignment 
Agreement 

The  institution  of  higher  education, 
the  APO  or  State  (if  a  APO  or  Slate  is 
the  grant  recipient],  the  participating 
student,  and  the  work  placement  agency 
must  execute  a  written  agreement 
covering  each  work  placement 
assignment.  The  agreement  must 
address  the  responsibilities  of  each  of 
the  parties,  the  educational  objectives, 
the  nature  of  supervision,  the  standards 
of  evaluation,  and  the  student's  time 
commitments  under  the  work  placement 
assignment. 

(d]  APO  (or  State]  and  Institution  of 
Higher  Education 

Where  the  recipient  is  an  APO  (or  a 
State],  the  recipient  and  each 
participating  institution  of  higher 
education  must  execute  a  written 


Federal  Register  /  Vol.  53.  No.  159  /  Wednesday.  August  17.  1988  /  Notices 


31231 


agreement  incorporating  tlieir  mutual 
responsibilities  under  CDWSP. 

IX.  Administration 

(a)  Initial  Obligation  of  Funds 

When  HUD  selects  an  application  for 
fimding,  and  notifies  the  recipient,  it  will 
obligate  funds  to  cover  the  amount  of 
the  approved  grant.  The  initial 
obligation  of  funds  will  be  provided  for 
student  grants  for  two  years. 

(b)  Disbursement 

Recipients  will  receive  grant 
payments  by  U.S.  Treasury  checks  on  a 
reimbursement  basis. 

(c)  Deobligation  and  Recipient 
Repayment 

(1)  HUD  may  deobligate  amounts  for 
grants  if  proposed  activities  are  not 
begun  or  completed  within  a  reasonable 
time  after  selection. 

(2)  If  a  student's  participation  in 
CDWSP  is  terminated  at  any  time  before 
the  completion  of  the  two-year  term  of 
the  student's  program,  the  recipient  will 
be  required  to  repay  to  the  Federal 
Government  the  amount  of  the  tuition 
support  and  addition  support  provided 
to  the  student  under  section  IIl.(b)  (2) 
and  (3).  above.  However,  HUD  may  on  a 
case-by-case  basis  and  for  good  cause 
(e.g.,  serious  illness  of  the  student,  etc.) 


make  exceptions  to  this  repayment 
requirement.  Recipients  will  be  required 
to  make  this  repayment  even  though  the 
student  fails  to  fulfill  his  or  her 
repayment  obligation  to  the  recipient 
under  section  V.[b).  The  recipient  will 
be  eligible  to  receive  payment  for  the 
cost  of  the  student  stipend  paid  before 
the  date  of  the  student's  termination  and 
for  an  administrative  allowance  that  is 
based  on  the  proportion  of  the  two-year 
term  completed  by  the  student.  (See 
section  III.(b)(l)  and  (c).  A  recipient  may 
substitute  a  student  to  complete  the  two- 
year  term  whose  participation  has  been 
terminated.  The  substitute  student  must 
be  otherwise  eligible  for  participation  in 
CDWSP  and  must  have  a  sufficient 
number  of  academic  credits  to  complete 
the  degree  program  within  the  remaining 
portion  of  the  terminated  student's  two- 
year  term. 

(3)  Consistent  with  0MB  Circulars 
Nos.  A-102  and  A-110.  HUD.  in  the 
grant  agreement,  wrill  set  forth  in  detail 
other  circumstances  under  which  funds 
may  be  deobligated.  recipients  may  be 
liable  for  repayment,  or  other  sanctions 
may  be  imposed. 

Other  Matters 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitttd  to  the  Office  of 


Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  0MB  control  number.  The 
0MB  control  number,  when  assigned, 
will  be  announced  in  the  Federal 
Register. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CRF  Part  58,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk, 
Room  10276,  at  the  address  Hsted  above. 

Authority:  Sec.  107(c)  Housing  and 
Comimmity  Development  Act  of  1974  (42 
U.S.C.  5307):  sec.  7(d)  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C 
3535(d)). 

Dated  July  25, 1988. 
Jack  R.  Stokvis, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development 
[FR  Doc.  88-18496  FUsd  8-16-88;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  570 

[Docket  Na  R-SS-1405;  FR-2474] 

Community  Development  Blodc 
Grants;  Relocation,  Displacement  and 
Acquisition 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  Interim  rule. 

summary:  This  interim  rule  sets  forth 
the  displacement,  relocation, 
replacement  housing,  and  real  property 
acquisition  policies  and  requirements 
governing  the  Community  Development 
Block  Grant  Programs  (including  the 
Entitlement  Grants  Program,  the  State 
CDBG  Program  and  the  HUD- 
Administered  Small  Cities  Program)  and 
the  Urban  Development  Action  Grant 
Program.  The  major  purpose  of  this  rule 
is  to  implement  section  509  of  the 
Housing  and  Community  Development 
Act  of  1987,  which  provides  that  grants 
under  sections  106  and  119  of  the 
Housing  and  Community  Development 
Act  of  1974  may  be  made  only  if  the 
grantee  certifies  that  it  is  following  an 
anti-resident-displacement  and 
relocation  plan. 

DATES:  Effective  Date:  Under  section 
7(o)(3)  of  the  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C 
3535(o](3]],  this  final  rule  cannot  become 
effective  until  after  the  first  period  of  30 
calendar  days  of  continuous  session  of 
Congress  which  occurs  after  the  date  of 
the  rule's  publication.  HUD  will  publish 
a  notice  of  the  effective  date  of  this  rule 
following  expiration  of  the  30-session- 
day  waiting  period.  Whether  or  not  the 
statutory  waiting  period  has  expired, 
this  rule  will  not  become  effective  until 
HUD's  separate  notice  is  published 
announcing  a  specific  effective  date. 
Comment  Due  Date:  October  17, 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Rules  Docket  Clerk.  Office  of 
General  Coimsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  during  regular  business  hours 
at  the  above  address. 


FOR  FURTHER  INFORMATION  CONTACT. 

Harold  J.  Huecker,  Director,  or  Melvin 
Geffiner,  Deputy  Director,  Relocation 
and  Real  Estate  Division,  Office  of 
Urban  Rehabilitation,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington.  DC 
20410.  Telephone:  (202)  755-6336  (This  is 
not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  This 
interim  rule  sets  forth  displacement 
relocation,  replacement  housing  and  real 
property  acquisition  policies  and 
requirements  governing  Community 
Development  Block  Grant  (CDBG) 
Programs  (including  the  Entitlement 
Grants  Program,  the  State  CDBG 
Program  and  the  HUD-Administered 
Small  Cities  Program)  and  the  Urban 
Development  Action  Grant  Program 
(UDAG).  The  Department  has 
consolidated  these  policies  and 
requirements  in  24  CFR  570.606  for  the 
Entitlement  Grants  Program  and  the 
HUD-Administered  Small  Cities 
Program.  A  new  §  570.496a  has  been 
added  to  govern  the  State  CDBG 
Program  under  Subpart  I.  Section 
570.457,  which  governs  the  UDAG 
program,  has  been  amended  to  cross- 
reference  the  requirements  of  S  570.606. 
Except  for  provisions  governing  section 
104(k)  of  the  Housing  and  Commimity 
Development  Act  of  1974  (the  Act)  under 
the  UDAG  program,  the  requirements  of 
these  three  sections  are  substantially 
identical. 

L  Unifonn  Relocation  Act 

Sections  570.606(a)  and  570.496(a) 
explain  the  circumstances  under  which 
State  agency  acquisition  (and  the 
resulting  displacement)  for  a  CDBG-  or 
UDAG-  assisted  activity  will  be  subject 
to  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
Act  of  1970  (URA)(42  U.S.C.  4601).  This 
interim  rule  retains  the  existing  URA 
requirements,  but  revises  the  current 
regulations  for  clarity. 

The  Uniform  Relocation  Act 
Amendments  of  1987,  Title  IV  of  the 
Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987  (Pub. 
L.  100-17,  enacted  April  2, 1987)  recently 
expanded  URA  coverage.  Before  the 
amendment,  the  relocation  provisions  of 
the  URA  applied  only  to  the 
displacement  of  persons  (families, 
individuals,  businesses,  nonprofit 
organizations  or  farms)  that  results  from 
the  acquisition  of  real  property  by  a 
Federal  agency,  a  State  or  a  State 
agency  for  a  Federal  or  federally 
assisted  project  or  program.  The  1987 
amendments  added  displacement  that 
directly  results  from  rehabilitation, 
demolition,  or  privately  undertaken 
acquisition  for  Federal  or  federally 


assisted  programs.  This  revised 
coverage  will  apply  to  displacement  that 
occurs  on  or  after  April  2, 1989. 

On  December  17. 1987  (52  FR  48015). 
the  Department  of  Transportation 
(DOT),  as  the  lead  agency,  along  with 
sixteen  other  Federal  agencies  published 
an  interim  final  rule  implementing  those 
provisions  of  the  1987  URA  amendments 
that  were  explicit  and  which  allowed  for 
little,  if  any,  administrative  discretion  or 
interpretation.  These  changes  were 
reflected  in  49  CFR  Part  24.  HUD  was 
unable  to  participate  in  the  government- 
wide  publication  due  to  Congressional 
review  requirements  applicable  to  HUD 
rules  under  section  7(o)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535{o). 
HUD  subsequently  published  an  interim 
rule  making  the  December  17, 1988 
government-wide  interim  final  rule 
effective  for  HUD  programs  on  April  2, 
1989  (53  FR  4964,  published  February  19, 
1988). 

On  July  21, 1988  (53  FR  27598),  DOT 
published  a  proposed  rule  implementing 
the  remaining  1987  URA  amendments  by 
revising  the  existing  interim  rule.  The 
July  21, 1988  rule  would  apply  to  DOT, 
HUD  and  16  other  Federal  agencies. 
Following  the  consideration  of 
comments  received  in  response  to  that 
proposed  rule  as  well  as  comments 
received  in  response  to  the  interim  final 
rule,  a  final  rule  will  be  promulgated 
revising  49  CFR  Part  24.  HUD 
anticipates  that  the  publication  of  a  final 
rule  in  today's  proceeding  will  be 
published  concurrently  with  the  final 
government-wide  URA  rule.  HUD  will 
incorporate  appropriate  revisions  to  the 
final  rule  in  today's  proceeding  as 
necessary,  to  reflect  the  government- 
wide  URA  rule  on  or  before  April  2, 
1989.  Commenters  interested  in  the  URA 
requirements  that  will  be  imposed  in 
this  rule  should  also  obtain  the 
government-wide  URA  proposed  rule, 
and  make  appropriate  comments  to 
DOT. 

II.  New  Subsection  104(d)  Requirements 

Section  509  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L.  100-242,  approved  February  5, 
1988]  amended  section  104  of  the 
Housing  and  Community  Development 
Act  of  1974  (the  Act)  by  adding  a  new 
subsection  (d),  and  by  redesignating 
existing  subsections  (d)  through  (j)  as 
subsections  (e)  through  (k)  respectively. 

The  new  section  104(d)  of  the  Act 
provides  that  a  grant  under  section  106 
(CDBG  Programs)  or  section  119  (UDAG 
Program)  may  be  made  only  if  the 
grantee  certifies  that  it  is  following  a 
"residential  antidisplacement  and 
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relocation  assistance  plan."  Grantees 
under  the  CDBG  Entitlement  Program 
and  HUD-Administered  Small  Cities 
CDBG  Program  must  make  this 
certification  to  HUD.  Grantees  under  the 
UDAG  Program  must  make  this 
certification  to  HUD  in  the  application 
for  each  project.  State  recipients  under 
the  State  CDBG  Program  must  certify  to 
the  State. 

Under  section  509(bl  of  the  1987  Act, 
the  new  amendment  is  effective  on 
October  1, 1988.  HUD  will  apply  the  new 
requirements  of  this  section  as  follows: 

Entitlement  Grants  Program 
(Metropolitan  Cities  and  Urban 
Counties) — The  interim  rule  will  govern 
all  activities  for  which  funds  are  first 
obligated  by  the  grantee  on  or  after  the 
date  the  first  grant  from  HUD  is  made 
after  September  30, 1988,  without  regard 
to  the  source  year  of  the  funds  for  the 
activity. 

UDAG  and  the  HUD-administered 
Small  Cities  Program — The  interim  rule 
will  govern  grants  made  by  HUD  on  or 
after  October  1. 1988. 

State  CDBG  Program— The  interim 
rule  will  govern  grant  agreements  from 
HUD  to  the  State  signed  on  or  after 
October  1, 1988.  Thus,  the  interim  rule 
will  apply  to  grants  that  a  State  makes 
to  state  recipients  with  grant  amounts 
made  available  to  the  State  by  HUD 
after  October  1. 1988. 

The  residential  antidisplacement  and 
relocation  assistance  plan  under  section 
104(d]  contains  two  components — a  one- 
for-one  replacement  unit  requirement 
and  a  relocation  assistance  component. 
These  components  are  discussed  below. 

A.  One-for-one  Replacement  Unit 

1.  Replacement  requirement.  The 
interim  rule  at  §§  570.606(b)(l)(i)  and 
570.496a(b)(l)(i)  implements  section 
104(d)(2)(A)(i)  of  the  Act.  The  rule 
provides  that  all  occupied  and  vacant 
occupiable  low/moderate-income 
dwelling  units  that  are  demolished  or 
converted  to  a  use  other  than  as  low/ 
moderate-income  dwelling  units  as  a 
direct  result  of  an  activity  assisted 
under  Part  570  must  be  replaced  with 
low/moderate-income  dwelling  units. 
The  replacement  dwelling  units  may 
include  public  housing,  or  existing 
housing  receiving  Section  8  project- 
based  assistance  under  the  United 
States  Housing  Act  of  1937.  The  interim 
rule  requires  that  the  replacement  low/ 
moderate-income  dwelling  units  must  be 
provided  within  three  years  of  the 
commencement  of  the  demolition  or 
rehabilitation  related  to  the  conversion, 
and  must  be: 

— Located  within  the  same 
community.  (For  the  purposes  of  the 
interim  rule,  within  the  community  has 


been  interpreted  to  be  within  the 
recipient/grantee's  jurisdiction.) 

— Sufficient  in  number  and  size  to 
house  at  least  the  number  of  occupants 
that  could  have  been  housed  in  the  units 
that  are  demolished  or  converted.  (The 
number  of  occupants  that  may  be 
housed  in  units  shall  be  determined  by 
reference  to  local  housing  occupancy 
codes.) 

— Provided  in  standard  condition. 
Replacement  units  include  units  that 
have  been  raised  to  standard  from 
substandard  condition. 

— Designed  to  remain  low/moderate- 
income  dwelling  units  for  at  least  10 
years  from  the  date  of  initial  occupancy 
of  the  units. 

For  the  purposes  of  the  section  104(d) 
requirements,  the  interim  rule  defines 
low/moderate-income  dwelling  unit  as  a 
dwelling  unit  with  a  market  rental 
including  utility  costs,  that  does  not 
exceed  the  applicable  Fair  Market  Rent 
(FMR)  for  existing  housing  and 
moderate  rehabihtation,  as  established 
under  the  Section  8  Existing  Housing 
Program.  Based  on  a  nationwide  review 
comparing  these  FMR's  with  median 
incomes  of  families,  the  Department 
determined  that,  in  nearly  every 
jurisdiction,  the  FMR  for  a  unit  housing 
a  four-person  Household  is  less  than  30% 
of  the  gross  household  income  of  a 
family  earning  80%  of  the  median 
income  for  the  jurisdiction.  In  many 
areas  a  family  with  an  income  of  60%  or 
70%  of  the  median  income  for  the 
jurisdiction  can  pay  the  FMR  with  30% 
of  its  gross  income. 

The  Department  recognizes  that, 
generally,  a  very  low-income  family — a 
family  earning  less  than  50%  of  the 
median  income — cannot  afford  a  unit 
renting  at  the  FMR  level,  unless  the 
family  is  provided  supplemental 
assistance.  Therefore,  the  Department 
believes  that  housing  vouchers  and 
certificates  under  the  Section  8  Existing 
Housing  Program  will  remain  an 
essential  part  of  efforts  to  assist  very 
low-income  households.  On  the  other 
hand,  units  with  project-based 
subsidies,  such  as  public  housing  and 
Section  8  moderate  rehabilitation  units 
will  also  meet  the  criteria  for  the  one- 
for-one  replacement  units  imder  section 
104(d)  of  the  Act. 

Given  the  purpose  of  the  new 
legislation,  the  Department  believes  that 
it  is  appropriate  to  require  the 
replacement  of  substandard  units  that 
can  be  rehabilitated  economically. 
Accordingly,  "occupiable  dwelling  unit" 
is  defined  to  mean  a  dwelling  unit  that  is 
in  a  standard  condition  or  in  a 
substandard  condition,  but  suitable  for 
rehabilitation. 


The  conference  report  on  section  509 
stated  that  the  conferees  did  not  intend 
to  make  vacant  and  u/7occupiable 
housing  subject  to  the  one-for-one 
replacement  requirement,  unless  the 
housing  was  vacated  within  the  CDBG 
project  site  after  the  developer  or  city 
began  preparations  for  the  project  or 
less  than  one  year  before  the  grant  was 
approved.  (H.  Rep.  No.  426. 100th  Cong.. 
1st  Sess.  228  (1987).  HUD  will  consider 
dwelling  units  that  are  vacated  within 
such  a  time  period  to  be  "occupied  low/ 
moderate  income  dwelling  units  that  are 
demolished  or  converted  to  another  use 
as  a  direct  result  of  activities  assisted" 
under  Part  570.  and  wiU  require  the  one- 
for-one  replacement  of  such  housing. 

Except  for  grants  under  the  State 
CDBG  program,  if  the  grantee  has  a 
HUD-approved  Housing  Assistance  Plan 
(HAP)  the  definitions  of  "standard 
condition"  and  "substandard  condition 
suitable  for  rehabilitation"  established 
in  the  HAP  will  apply.  If  the  grantee  has 
no  HUD-approved  HAP,  the  grantee  will 
be  required  to  establish  and  make  pubUc 
its  definition  of  these  terms  consistent 
with  the  requirements  of  S  570.306(e)(1). 
Under  the  State  CDBG  program,  the 
State  may  define,  or  at  its  option,  allow 
the  state  recipient  to  establish  and  make 
public  its  definition  of  these  terms.  If  the 
state  recipient  establishes  definitions, 
the  State  must  determine  if  the 
definitions  are  acceptable. 

2.  Submission  and  publication 
requirements.  To  ensure  that  HUD  (or 
the  State)  and  the  public  are  aware  of 
the  recipient/grantee's  plans  for  the 
provision  of  replacement  housing,  the 
interim  rule  at  §§  570.606(b)(l)(ii]  and 
570.496a(b)(l)(ii)  provides  for 
submission  of  certain  information  to 
HUD  or  to  the  State,  and  requires  the 
recipient/grantee  to  make  this 
information  public  before  obligating  or 
expending  funds  for  any  activity  that 
requires  the  provision  of  replacement 
housing. 

3.  Exception.  Under  section  104(d)(3) 
of  the  Act.  the  requirements  discussed 
above  will  not  apply  if  the  Secretary 
finds,  on  the  basis  of  objective  data,  that 
there  is  available  on  a 
nondiscriminatory  basis  in  the  area  an 
adequate  supply  of  habitable  affordable 
housing  for  low-  and  moderate-income 
persons.  Sections  570.606(b)(l)(iii)  and 
570.496a(b)(l)(iii)  implement  this 
provision.  These  sections  state  that  the 
HUD  Field  Office  will  make  the 
determination  by  considering  the 
following  factors:  housing  vacancy 
rates,  the  number  of  vacant  low/ 
moderate-income  dwelling  units,  and  the 
number  of  eligible  families  on  waiting 
lists  for  assistance  under  programs 
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assisted  under  the  United  States 
Housing  Act  of  1937.  The  detennination 
by  the  HUD  Field  Office  that  the  one- 
for-one  replacement  requirement  is 
inapplicable  shall  constitute  the  final 
agency  action  on  the  issue. 

The  interim  rule  provides  that  the 
"area"  to  be  considered  is  the  recipient/ 
grantee  jurisdiction,  unless  HUD 
determines,  based  on  geographic  and 
demographic  factors,  including  location 
and  access  to  places  of  employment, 
that  the  dwelling  units  located  in  a 
larger  area  shoidd  be  considered.  Such 
dwelling  units  will  be  considered  if  the 
Field  Office  determines  that  the  units 
would  be  suitable  to  serve  the  needs  of 
the  low-  and  moderate-income 
households  that  could  be  served  by  the 
dwelling  units  that  are  to  be  demolished 
or  converted  to  another  use. 

The  Department  welcomes  public 
comment  on  additional  factors  for 
review  of  requests  for  exception.  The 
Department  would  like  to  refine  the 
rule's  thresholds  for  making  these 
determinations  to  assure  that  they  are 
consistent  with  available  data  resources 
and  provide  communities  with  clear, 
understandable  criteria  to  be  considered 
when  reviewing  requests. 

Except  for  grants  imder  Subpart  I,  the 
grantee  must  submit  a  request  for  a 
determination  to  the  HUD  Field  Office. 
State  recipients  under  Subpart  I  must 
submit  their  request  to  the  State  which 
will  provide  a  recommendation  to  the 
Field  Office  on  the  request 

B.  Relocation  Assistance  Under  Section 
104(d) 

The  interim  rule  at  §§  570.606(b)(2) 
and  570.496a(b)(2]  implements  section 
104(d)(2)(iii]  of  the  Act.  The  rule 
provides  that  each  low-  or  moderate- 
income  household  that  is  displaced  by 
demolition  or  by  the  conversion  of  a 
low/ moderate  income  dwelling  unit  to 
another  use,  as  a  direct  result  of  an 
activity  assisted  under  this  Part  570 
shall  be  provided  with  relocation 
assistance.  Under  the  statute,  relocation 
assistance  includes  reimbursement  for 
actual  and  reasonable  moving  expenses, 
security  deposits,  credit  checks,  other 
moving-related  expenses,  including  any 
interim  housing  expenses,  and  certain 
replacement  housing  assistance. 
Displaced  persons  have  the  right  to 
elect,  as  an  alternative  to  the  benefits 
under  section  104(d)  of  the  Act,  to 
receive  benefits  under  the  URA,  if  they 
determine  that  it  is  in  their  best  interest 
to  do  so. 

Where  possible,  the  interim  rule 
makes  the  relocation  assistance  under 
section  104(d)  of  the  Act  identical  to  the 
relocation  benefits  provided  under  the 
URA.  Accordingly,  displaced  low-  or 


moderate-income  households  will 
receive  the  relocation  assistance 
provided  to  displaced  persons  required 
under  24  CFR  42.  Subpart  C  (General 
Relocation  Requirements)  and  Subpart 
D  (Payment  for  Moving  and  Related 
Expenses)  whether  the  household  elects 
to  receive  assistance  under  the  URA  or 
under  section  104(d)  of  the  Act.  The 
interim  rule  modifies  the  definition  of 
"comparable  replacement  dwelling"  to 
reflect  affordability  requirements 
contained  in  section  104(d),  and  makes 
other  minor  changes  to  the  requirements 
of  24  CFR  Part  42.  As  required  by  the 
statute,  assistance  under  section  104(d) 
of  the  Act  requires  the  provision  of  a 
different  type  of  replacement  housing 
assistance  (see  discussion  below)  and 
additional  assistance  in  the  form  of 
payments  of  security  deposits  to  rent  a 
replacement  dwelling  and  credit  checks 
required  to  rent  or  purchase  a 
replacement  dwelling.  Each  displaced 
household  is  given  an  opportunity  to 
elect  to  receive  benefits  prescribed 
under  the  URA  or  1987  Act  provisions. 

Replacement  housing  assistance  is 
described  in  section  104(d)(2)(A)(iii)  of 
the  Act  Under  this  section,  displaced 
persons  of  low-  and  moderate-income 
must  be  provided  with  compensation 
sufficient  to  assure  that  for  a  five-year 
period  after  relocation,  the  displaced 
family  will  not  bear  a  ratio  of  shelter 
costs  to  income  that  exceeds  30  percent 
of  income. 

While  section  509  provides  that 
shelter  costs  shall  not  exceed  30  percent 
of  income,  the  Conference  report  on  this 
section  requires  that  the  recipient/ 
grantee  provide  compensation  to  ensure 
that  displaced  low-  and  moderate- 
income  households  do  not  pay  more 
than  30  percent  of  their  adjusted  income 
for  rent  (H.  Rep.  No.  428, 100th  Cong.,  1st 
Sess.  227  (1987)).  While  the  Department 
recognizes  that  section  509,  as  enacted, 
is  significandy  different  from  the 
provision  addressed  in  the  Conference 
report  it  does  not  appear  that 
subsequent  revisions  were  intended  to 
impose  an  income  standard  different 
from  adjusted  income.  In  determining 
how  to  adjust  gross  income,  HUD 
considered  the  use  of  the  income 
computation  standard  used  under  the 
United  States  Housing  Act  of  1937  (see 
24  CFR  Parts  813  and  913),  but 
determined  that  this  approach  would  be 
inappropriate  for  programs  under  Part 
570  since  recipient/grantees  are 
generally  unfamiliar  with  the 
complicated  requirements  of  these 
standards.  Instead,  HUD  has  decided  to 
permit  the  grantee  to  make  such 
adjustments  to  gross  incomes  as  the 
grantee  may  deem  appropriate.  (In  the 
case  of  state  recipients  the  State,  or  if 


the  State  permits,  the  state  recipient  will 
make  adjustments  as  it  may  deem 
appropriate.)  Such  an  approach  is 
similar  to  an  approach  used  in  the  past 
under  the  Uniform  Relocation  Act. 

Under  the  interim  rule  the  recipient/ 
grantee  may  provide  this  compensation 
either  through  the  provision  of  a  Section 
8  housing  voucher  or  certificate  (through 
the  local  Public  Housing  Agency)  or  as 
cash  rental  assistance. 

The  Department  encourages  recipient/ 
grantees  to  offer  Section  6  housing 
vouchers  or  certificates  to  all  displaced 
low-  and  moderate-income  households, 
thereby  increasing  the  likelihood  that 
the  household  will  be  able  to  afford 
standard  housing  after  the  five-year 
period  expires.  Where  the  recipient/ 
grantee  provides  assistance  in  the  form 
of  a  Section  8  housing  voucher  or 
certificate,  however,  the  household  must 
be  provided  with  referrals  to 
comparable  replacement  dwelling  units 
whose  owners  are  willing  to  participate 
in  the  certificate  or  housing  voucher 
programs.  To  ensure  that  a  household 
will  not  bear  a  ratio  of  shelter  costs  to 
income  that  exceeds  30  percent,  where  a 
certificate  or  housing  voucher  is 
provided  to  a  household,  the 
comparable  dwelling  unit  must  be  made 
available  to  the  household  at  a  monthly 
cost  for  rent  and  estimated  average 
monthly  utility  cost  that  does  not  exceed 
the  Fair  Market  Rent  or  the  payment 
standard,  respectively.  Housing  voucher 
recipients,  of  course,  may  reject  the 
dwelling  unit  to  which  they  are  referred 
and  use  their  voucher  to  rent  another 
dwelling  unit  with  a  monthly  cost  in 
excess  of  the  payment  standard  if  they 
are  willing  to  pay  the  difference 
between  the  rent  to  the  owner  and  the 
housing  assistance  payment  under  the 
housing  voucher. 

If  housing  vouchers  or  certificates  are 
not  provided,  the  recipient/grantee  must 
provide  cash  rental  assistance  in  the 
form  of  payments  equal  to  60  months 
[i.e.,  5  years)  times  the  amount  that  is 
obtained  by  subtracting  30  percent  of 
the  displaced  household's  monthly  gross 
income  (with  adjustments  as  described 
above)  from  the  lesser  of:  (1)  The 
monthly  cost  of  rent  and  utilities  at  a 
comparable  replacement  dwelling  unit, 
or  (2)  the  monthly  cost  of  rent  and 
utilities  at  the  decent,  safe  and  sanitary 
replacement  dwelling  to  which  the 
household  relocates.  Cash  assistance 
may  be  in  a  lump  sum  or  in  installments. 

In  heu  of  the  housing  voucher, 
certificate  or  cash  assistance  described 
above,  the  statute  permits  the  household 
to  elect  to  receive  a  lump  sum  payment 
to  permit  the  household  to  secure 
participation  in  a  housing  cooperative  or 
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mutual  housing  association.  The  interim 
rule  provides  for  the  election  of  a  lump 
sum  payment  in  an  amount  equal  to  the 
capitalized  value  of  60  monthly 
installments  of  the  amount  that  is 
obtained  by  subtracting  30  percent  of 
the  displaced  household's  monthly  gross 
income  (with  adjustments  as  described 
above)  from  the  monthly  cost  of  rent 
and  utilities  at  a  comparable 
replacement  dwelling  unit.  To  compute 
the  capitalized  value,  the  installments 
will  be  discounted  at  a  rate  that  is  equal 
to  a  rate  of  interest  paid  on  passbook 
savings  deposits  by  a  federally  insured 
bank  or  savings  and  loan  institution 
conducting  business  in  the  recipient/ 
grantee's  jurisdiction.  To  the  extent 
necessary  to  minimize  hardship  to  the 
household,  the  recipient/grantee  is 
encouraged,  subject  to  appropriate 
safeguards  to  issue  a  payment  in 
advance  Of  the  purchase  of  the  interest 
in  the  cooperative  or  mutual  housing 
association. 

Under  the  interim  rule,  a  low-  or 
moderate-income  household  is  eligible 
for  relocation  assistance  under  section 
104(d)  of  the  Act  if: 

(1)  The  household  is  required  to  move 
from  the  dwelling  unit  on  or  after  the 
date  that  the  owner  submits  a  request  to 
the  recipient/grantee  for  financial 
assistance  that  is  later  approved  for  the 
requested  activity.  (This  applies  to 
dwelling  units  owned  by  a  person  other 
than  a  Federal  or  State  agency,  as 
defined  under  the  URA). 

(2)  The  household  is  required  to  move 
from  the  dwelling  unit  on  or  after  the 
date  of  the  initial  submission  of  a  final 
statement  under  24  CFR  570.302(a)(2) 
(EntiUement  Grants  Program);  the  initial 
submission  of  an  application  to  HUD  by 
a  unit  of  general  local  government  under 
§§  570.426,  570.430,  or  570.435(d)  that  is 
granted  for  the  requested  activity  (HUD- 
administered  Small  Cities  Program):  the 
submission  of  an  application  to  HUD  by 
a  city  or  urban  county  under  §  570.458 
that  is  granted  for  the  requested  activity 
(UDAG  Program);  or  the  date  of  the 
initial  submission  of  an  application  to  a 
State  from  a  unit  of  general  local 
government  that  is  approved  for  the 
requested  activity  (State  CDBG 
program).  (This  applies  to  dwelling  units 
owned  by  a  Federal  or  State  agency,  as 
defined  under  the  URA.) 

If  the  displacement  occurs  after  this 
date,  the  household  will  not  be  eligible 
for  assistance  if  the  household  is  evicted 
for  cause,  if  the  household  moved  to  the 
property  after  the  date  after  receiving 
written  notice  of  the  expected 
displacement;  or  the  grantee  determines 
and  HUD  concurs  that  the  displacement 
was  not  a  result  of  the  assisted  activity. 
(Under  the  State  CDBG  program,  the 


state  recipient  makes  this  determination 
with  the  State's  concurrence.)  If  a 
displacement  occurs  before  this  date, 
the  household  may  be  eligible  for 
assistance  if  the  grantee  or  HUD 
determines  that  the  displacement  was  a 
direct  result  of  an  activity  assisted 
under  Part  570.  (Under  the  State  CDBG 
program,  either  the  state  recipient,  the 
State  or  HUD  may  make  this 
determination.) 

C.  Steps  To  Minimize  Displacement 

Minimizing  displacement  has  long 
been  an  integral  part  of  the  policies  and 
requirements  which  govern  HUD- 
assisted  programs.  Consistent  with 
existing  policies  and  the  special 
emphasis  on  protecting  low-  and 
moderate-income  persons,  the 
Department  has  included  at  i  570.606(b), 
a  requirement  that  grantees  identify  the 
steps  they  will  take  to  minimize  the 
displacement  of  persons  from  their 
homes  and  neighborhoods. 

The  Department  believes  that  strong 
relocation  assistance  standards  that 
require  grantees  to  provide  substantial 
levels  of  assistance  to  persons  displaced 
by  HUD-assisted  programs  constitute 
the  most  effective  antidispiacement 
policy.  In  addition  to  providing 
meaningful  help  to  those  persons  most 
directly  affected  by  displacement- 
causing  projects,  the  substantial  costs 
paid  by  the  displacing  entity  act  as  the 
strongest  deterrent  to  unnecessary 
displacement.  For  these  reasons,  the 
Department  has,  wherever  possible, 
included  in  HUD  program  regulations 
very  specific  relocation  assistance 
requirements  governing  displacement, 
not  subject  to  the  URA. 

The  pending  expansion  of  the  URA 
coupled  with  the  new  relocation 
assistance  requirements  in  5  570.606(b) 
represent  the  strongest  antidispiacement 
measures  to  be  applied  to  a  HUD- 
assisted  program.  In  determining 
whether  grantees  have  met  CDBG  anti- 
displacement  goals  and  objectives,  HUD 
will  rely  primarily  on  the  monitoring  of 
actual  displacement,  including  a  careful 
examination  of  randomly  selected 
relocation  cases  and  a  review  of  the 
assistance  provided  to  persons 
displaced.  Additionally  on  a  random 
basis,  the  Department  will  interview 
displaced  persons  and  inspect 
replacement  housing.  Special  attention 
will  be  given  to  the  displacement  of  low- 
and  moderate-income  households  from 
their  dwellings. 

III.  Section  104(k)  Requirements 

Section  104(k)  of  the  Act  states  that 
each  grantee  "shall  provide  for 
reasonable  benefits  to  any  person 
involuntarily  and  permanently 


displaced"  as  a  result  of  the  use  of 
CDBG/UDAG  assistance  to  acquire  or 
substantially  rehabilitate  property.  This 
requirement,  formerly  section  104(j),  was 
added  by  the  Housing  and  Urban-Rural 
Recovery  Act  of  1983. 

HUD  has  not,  as  yet,  fully 
implemented  section  104(k)  for  all 
programs  covered  under  Part  570. 
Minimum  section  104(k)  standards  for 
the  UDAG  program  were  added  at 
S  570.457(c)  on  February  7, 1987  (52  FR 
3614)  and  were  effective  on  March  17, 
1987.  Revisions  to  S  570.606 
implementing  section  104(k)  of  the  Act 
were  proposed  on  October  31, 1984  (49 
FR  43852).  but  a  final  rule  in  that 
proceeding  has  not  as  yet  been  issued. 
In  the  absence  of  regulations,  technical 
advice  concerning  compliance  with  this 
provision  was  contained  in  HUD  Notice 
CPD  88-7  (issued  February  29. 1988). 

The  requirements  of  section  104(k)  of 
the  Act  will  effectively  be  superseded 
by  April  2, 1989  by  the  1987  URA 
amendments  discussed  above.  All 
persons  displaced  on  or  after  that  date 
by  acquisition,  rehabilitation  or 
demolition  for  a  federally  assisted 
activity  will  be  entitled  to  relocation 
assistance  under  the  URA  In  light  of  the 
impact  of  section  104(k)  of  the  Act  after 
April  2, 1989,  the  Department  has 
elected  not  to  revise  the  regulations  to 
provide  detailed  guidelines  for  providing 
rental  assistance  to  persons  covered  by 
section  104(k)  of  the  Act.  The  interim 
rule  at  §§  570.606(c)  and  570.496a(c) 
merely  requires  that  reasonable 
relocation  assistance  be  provided  to 
persons  (families,  individuals, 
businesses,  non-profit  organizations, 
and  farms)  displaced  (i.e.,  permanently 
and  involuntarily  moved)  as  a  result  of 
the  use  of  assistance  received  under 
Part  570  to  acquire  or  substantially 
rehabilitate  property,  where  such 
displacement  is  not  subject  to  the  URA 
or  section  104(d)  of  the  Act.  As 
described  under  HUD  Notice  CPD  88-7. 
recipient/grantees  have  discretion  to 
develop  their  own  policies,  subject  to  a 
minimum  standard  that  all  displaced 
persons  be  provided  appropriate 
advisory  service,  reimbursed  for  their 
actual  reasonable  moving  expenses,  and 
provided  with  financial  assistance 
sufficient  to  enable  a  person  displaced 
from  his  or  her  dwelling  to  lease  and 
occupy  a  suitable,  decent,  safe  and 
sanitary  replacement  dwelling  where 
the  cost  of  rent  and  utilities  does  not 
exceed  30  percent  of  the  household's 
gross  income.  (The  Department 
encourages  recipient/grantees  to  work 
with  the  local  Public  Housing  Agency  to 
provide  section  8  housing  vouchers  or 
certificates  along  with  referrals  to 
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suitable  housing  where  the  owner  agrees 
to  participate  in  the  Section  8  Program.) 
Rather  than  revise  the  existing  section 
104(k]  requirements  applicable  to  the 
UDAG  program  for  the  limited  time 
period  remaining  before  April  2, 1989, 
UDAG  grantees  will  continue  to  be 
subject  to  the  section  104(k) 
requirements  as  prescribed  in  the 
February  7. 1987  rule  (see  S  570.457(b)). 
HUD  believes  that  this  approach  will 
avoid  confusion  for  UDAG  grantees 
during  this  interim  period.  (Provisions 
governing  residential  displacement  have 
been  revised  slightly.  See  the  discussion 
at  Section  VII.,  below.) 

IV.  Optional  Relocation  Assistance 

Under  section  105(a)(ll)  of  the  Act,  a 
grantee  may  provide  relocation 
payments  and  other  relocation 
assistance  for  displaced  individuals, 
families,  businesses,  organizations,  and 
farm  operations.  Existing  §  570.606(b) 
implements  these  requirements.  These 
requirements  are  retained  in  the  interim 
rule,  with  minor  amendments. 

The  interim  rule  at  §  §  570.606(d)  and 
570.496a(d)  provides  that  optional 
relocation  assistance  may  be  provided  if 
displacement  is  caused  by  an  activity 
that  is  not  subject  to  the  URA  or  to 
section  104  (d)  or  (k)  of  the  Act.  The 
recipient/grantee  may  also  provide 
relocation  assistance  to  persons  covered 
by  those  laws  beyond  that  required. 
Unless  such  assistance  is  provided 
pursuant  to  State  or  local  law,  the 
recipient/grantee  is  required  to  provide 
assistance  only  upon  the  basis  of  a 
written  determination  that  the 
assistance  is  appropriate  and  must 
adopt  a  written  policy  available  to  the 
public  that  describes  the  relocation 
assistance  that  the  recipient/grantee  has 
elected  to  provide  and  that  provides  for 
equal  assistance  within  each  class  of 
displacees. 

V.  Appeals 

Existing  9  570.606(b)(3)  currently 
permits  the  owner  or  occupant  of  a 
property  to  appeal  a  grantee's 
determination  that  the  URA  does  not 
apply  to  an  acquisition  or  resulting 
displacement  under  24  CFR  part  42, 
Subpart  ].  The  appeals  provisions  under 
§§  570.606(e)  and  570.496a(e)  permit  the 
appeal  of  determinations  concerning  the 
person's  eligibility  for,  or  the  amount  of, 
a  relocation  payment  provided  under 
any  of  the  authorities  described  above. 
The  interim  rule  requires  the  person  to 
file  a  written  appeal  with  the  recipient/ 
grantee,  and  prescribes  the  appeal 
procedures  described  in  24  CFR  42.10. 

To  comply  with  subsection 
104(d)(2)(C)  of  the  Act.  the  interim  rule 
at  §  570.606(e)  and  570.496a(e)  also 


permits  a  low-  or  moderate-income 
household  that  has  been  displaced  from 
a  dwelUng  to  seek  a  review  of  the 
recipient/grantee's  determination  on  his 
or  her  appeal.  The  review  under  the 
UDAG  Program,  CDBG  Entitlement 
Program,  and  HUD-administered  Small 
Cities  CDBG  Program  is  made  by  the 
HUD  Field  Office  serving  the  locality. 
The  review  under  the  State  CDBG 
Program  is  made  by  the  State  recipient. 

VI.  Responsibility  of  Grantee 

Section  570.606(f)  provides  that  the 
grantee  is  responsible  for  ensuring 
compliance  with  the  relocation, 
displacement  and  acquisition 
requirements.  (Under  the  State  CDBG 
program,  the  State  as  grantee  is 
responsible  for  ensuring  compliance 
with  these  requirements  by  the  state 
recipient.  See  §  570.496a(f).)  This  section 
also  states  that  the  cost  of  assistance 
required  under  the  relocation, 
displacement  and  acquisition  provisions 
may  be  paid  from  local  public  funds, 
funds  provided  under  Part  570,  or  funds 
available  from  other  sources,  and 
requires  the  maintenance  of  records  in 
sufficient  detail  to  demonstrate 
compliance  with  the  provisions  of  the 
section. 

VIII.  Displacement 

Paragraphs  (g)  of  §§  570.606  and 
570.496a  provide  that  a  displaced  person 
is  a  person  that  is  required  to  move 
permanently  and  involuntarily  and 
includes  residential  tenants  who  move 
from  the  real  property  if: 

— The  tenant  has  not  been  provided 
with  a  reasonable  opportunity  to  lease 
and  occupy  a  suitable,  decent,  safe  and 
sanitary  dwelling  in  the  same  building 
or  in  a  nearby  building  on  the  real 
property  following  the  completion  of  the 
assisted  activity  at  a  monthly  cost  for 
rent  and  utilities  that  does  not  exceed 
the  greater  of  30  percent  of  the  tenant 
household's  average  monthly  gross 
income  or  the  tenant's  costs  for  rent  and 
utilities  before: 

(1)  The  date  that  the  owner  submits  a 
request  to  the  recipient/grantee  for 
financial  assistance  that  is  subsequently 
approved  for  the  requested  activity. 
(This  apphes  to  dwelling  imits  owned  by 
a  person  other  than  a  Federal  or  State 
agency,  as  defined  under  the  URA.);  or 

(2)  The  date  of  the  initial  submission 
of  a  final  statement  under  24  CFR 
570.302(a)(2)  (Entitlement  Grants 
Program);  the  initial  submission  of  an 
application  to  HUD  by  a  unit  of  general 
local  government  under  §  §  570.426, 
570.430,  or  570.435(d)  that  is  granted  for 
the  requested  activity  (HUD- 
admmistered  Small  Cities  Program);  the 
submission  of  an  application  to  HUD  by 


a  city  or  urban  county  under  §  570.458 
that  is  granted  for  the  requested  activity 
(UDAG  Program);  or  the  initial 
submission  of  an  application  to  the  State 
from  a  unit  of  general  local  government 
requesting  assistance  that  is  later 
granted  (States  CDBG  program).  (This 
applies  to  dwelling  units  owned  by  a 
Federal  or  State  agency,  as  defined 
under  the  URA.) 

— The  tenant  is  required  to  move  to 
another  dwelling  in  the  real  property  but 
is  not  reimbursed  for  all  actual 
reasonable  out-of-pocket  moving  costs 
incurred  in  connection  with  the  move;  or 

— ^The  tenant  is  required  to  relocate 
temporarily  and  is  not  reimbursed  for  all 
reasonable  out-of-pocket  expenses 
incurred  in  connection  with  the 
temporary  relocation,  including  moving 
costs  and  any  increased  rent  and  utility 
costs  or  other  conditions  of  the 
temporary  relocation  are  not 
reasonable. 

Section  570.606(g)  adopts  the 
provisions  currently  contained  in 
§  570.457(c),  with  minor  miscellaneous 
clarifications  to  reflect  existing  HUD 
policies.  One  change  to  the  cited  UDAG 
provision  involves  the  limitation  on  the 
amount  of  rent  and  utilities  that  may  be 
charged  a  tenant  upon  the  completion  of 
the  assisted  activity.  Under  S  570.457(c) 
the  limitation  is  based,  in  part,  on  the 
tenant's  costs  for  rent  and  utilities  on 
the  date  of  preliminary  funding  approval 
for  the  UDAG  assistance.  Under  the 
interim  rule,  the  limitation  is  based  upon 
the  date  of  submission  of  a  request  for 
financial  assistance,  or  in  some  cases, 
on  the  date  of  the  application  requesting 
assistance.  HUD  beUeves  that  this 
change  is  necessary  to  ensure  a 
consistent  relocation  and  displacement 
policy  among  the  various  programs 
under  Title  I  of  the  Act.  The 
modification  should  not  have  a 
significant  impact  on  residential  tenants 
required  to  move  as  a  result  of  UDAG 
activities. 

VIII.  Loan  Guarantee  Provisions 

In  addition  to  the  revisions  discussed 
above,  the  interim  rule  incorporates 
existing  policies  regarding  the 
applicability  of  the  relocation, 
displacement,  and  acquisition 
requirements  to  activities  that  are 
financed  with  loan  guarantees  under 
section  108  of  the  Act.  The  interim  rule 
revises  §  570.702  to  provide  that  the 
applicant  for  loan  guarantee  (or  the 
designated  public  agency)  must  comply 
with  requirements  identical  to  the 
above-described  relocation, 
displacement  and  acquisition 
requirements  in  connection  with 
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activities  that  are  financed  in  whole  or 
in  part  with  the  loan  guarantee. 

Interim  rule 

Section  509(b)  of  the  1987  Act  requires 
that  the  provisions  of  section  104(d)  of 
the  Act  be  effective  on  October  1, 1988. 
Department  believes  that  the  statutory 
duty  to  implement  this  section  by  that 
date,  to  explain  the  relationship 
between  the  various  authorities 
governing  relocation  and  displacement 
under  the  CDBG  and  UDAG  progams. 
and  to  ensure  that  the  benefits  provided 
under  section  104(d)  are  made  available 
to  effected  members  of  the  public  as 
soon  as  possible,  makes  this  prior  notice 
and  comment  impracticable  and 
contrary  to  the  public  interest.  For  these 
reasons,  the  Department  does  not 
believe  that  it  is  appropriate  to  subject 
this  rule  to  notice  and  comment 
rulemaking  before  making  it  effective. 
Public  comments,  however,  are  invited 
for  60  days  following  publication  of  the 
interim  rule.  These  comments  will  be 
considered  in  the  adoption  of  a  Hnal 
rule. 

Findings  and  Certifications 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102{2)(C)  of  the 
National  Environmental  Pohcy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 
10276,  451  Seventh  Street  SW., 
Washington.  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981..  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  e^ect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  does 


not  affect  the  amount  of  funds  provided 
under  the  CDBG  or  UDAG  programs,  but 
rather  modifies  and  updates  program 
requirements  to  comport  with  recently 
enacted  legislation. 

This  rule  was  hsted  as  Item  No.  998  in 
the  Department's  Semiannual  Agenda  of 
Regulations  pubUshed  on  April  25, 1988 
(53  FR  13854)  pursuant  to  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.218, 
-14.219, 14.221, 14.225  and  14.227. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  0MB  control  number.  The 
OMB  control  number,  when  assigned, 
will  be  announced  in  the  Federal 
Renter. 

List  of  Subjects  in  24  CFR  Part  570 

Community  development  block  grants. 
Grant  programs:  housing  and  community 
development.  Loan  programs:  housing 
and  community  development.  Low  and 
moderate  income  housing,  New 
communities,  Pockets  of  poverty.  Small 
cities. 

Accordingly,  the  Department  amends 
24  CFR  Part  570  as  follows: 

PART  570-COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

1.  The  authority  citation  for  Part  570  is 
revised  to  read  as  follows: 

Authority:  Title  I,  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C.  5301-20); 
sec.  7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2.  In  §  570.201,  paragraph  (i)  is  revised 
to  read  as  follows: 

§  570.201    Basic  eligible  activities. 

***** 

(i)  Relocation.  Relocation  payments 
and  other  assistance  for  permanently 
and  temporarily  relocated  individuals, 
families,  businesses,  nonprofit 
organizations,  and  farm  operations 
where  the  .assistance  is: 

(1)  Required  under  the  provisions  of 
§  570.606  (a),  (b)  or  (c);  or 

(2)  Determined  by  the  recipient  to  be 
appropriate  under  the  provisions  of 

§  570.606(d). 
***** 

3.  In  §  570.303,  paragraph  (h)  is 
redesignated  as  paragraph  (i),  and  a 


new  paragraph  (h)  is  added  to  read  as 
follows: 

§570.303    Certifications. 


(h)  It  will  comply  with  the  acquisition 
and  relocation  requirements  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
as  required  under  §  570.606(a)  and  HUD 
implementing  regulations  at  24  CFR  Part 
42;  the  requirements  in  §  570.606(b) 
governing  the  residential 
antidisplacement  and  relocation 
assistance  plan  under  section  104(d)  of 
the  Housing  and  Community 
Development  Act  of  1974  (the  Act) 
(including  a  certification  that  the  grantee 
is  following  such  a  plan);  the  relocation 
requirements  of  S  570.606(c)  governing 
displacement  subject  to  section  104(k)  of 
the  Act;  and  the  relocation  requirements 
of  §  570.606(d)  governing  optional 
relocation  assistance  under  section 
105(a)(ll)  of  the  Act. 


§570.403    [Amended] 

4.  The  reference  to  "24  CFR  570.602 
(a),  (b),  and  (c)"  in  §  570.4O3(i)(2)(i)  is 
revised  to  read  "24  CFR  570.606(a)". 

5.  Section  570.457  is  revised  to  read  as 
follows: 

§  570.457    Relocation,  displacement  and 
acquisition. 

(a)  General.  The  following  relocation, 
displacement  and  acquisition  provisions 
under  24  CFR  570.606  apply  to 
applicants  under  this  Subpart  G: 

(1)  The  requirements  of  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(42  U.S.C.  4601),  as  described  in  24  CFR 
570.606(a); 

(2)  The  residential  antidisplacement 
and  relocation  assistance  plan 
requirements  of  section  104(d)  of  the 
Act,  as  described  in  24  CFR  570.606(b); 

(3)  The  relocation  requirements  of 
section  104(k)  of  the  Act,  as  described  in 
§  570.606(c)  and  modified  in  paragraph 
(b)  of  this  section  below; 

(4)  The  optional  relocation  assistance 
requirements  of  section  105(a)(ll)  of  the 
Act,  as  described  in  24  CFR  570.606(d); 
and 

(5)  The  appeals  procedures,  grantee 
responsibilities  and  displacement 
provisions  described  in  24  CFR  570.606 
(e).  (f)  and  (g). 

(b)  Section  104(k)  relocation 
requirements.  In  addition  to  the 
requirements  of  24  CFR  570.606(c),  the 
written  statement  of  relocation 
assistance  standards  under  section 
104(k)  must  include  the  following 
minimum  requirements. 
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(1)  Eligibility  criteria  for  relocation 
assistance  must  cover: 

(i)  Any  tenant  legally  occupying  the 
property  at  the  time  the  grantee  enters 
into  a  contract  to  provide  assistance  for 
the  acquisition  or  rehabilitation;  and 

(ii)  Any  tenant  who  legally  moves  into 
the  property  between  such  event  and  the 
actual  acquisition  or  rehabilitation 
without  receiving  prior  written  notice  of 
his  or  her  possible  displacement  as  a 
result  of  the  plarmed  acquisition  or 
rehabilitation. 

(2)  Any  residential  or  nonresidential 
tenant  which  is  determined  under 
grantee  standards  to  be  displaced  as  a 
direct  result  of  rehabilitation  or 
acquisition  assisted  under  this  part  (not 
subject  to  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  or 
section  104(d)  of  the  Act)  must  be 
provided  with  relocation  assistance, 
including  at  a  minimum: 

(i)  Reasonable  moving  expenses 
(ii)  Advisory  services  needed  to  help 
in  relocating;  and 
(iii)  For  a  displaced  residential  tenant: 

(A)  Referral  to  at  least  one  suitable, 
decent,  safe  and  sanitary  replacement 
dwelling  imit.  The  grantee  shall  advise 
tenants  of  their  rights  under  the  Federal 
Fair  Housing  Law  (Title  VIII)  and  of 
replacement  housing  opportunities  in 
such  a  manner  that,  whenever  feasible, 
they  will  have  a  choice  between 
relocating  within  their  neighborhoods 
and  other  neighborhoods  consistent 
with  the  grantee's  responsibility  to 
afHrmatively  further  fair  housing;  and 

(B)  Either  [1]  payment  at  least  equal  to 
24  times  the  increase,  if  any,  between 
the  monthly  cost  of  rent  and  utilities  at 
the  dwelling  unit  from  which  the  tenant 
is  displaced  and  the  cost  of  rent  and 
utilities  at  a  suitable  decent,  safe  and 
sanitary  replacement  dwelling  unit;  or 

[2]  The  provision  through  the  local 
Public  Housing  Agency  of  a  certificate 
or  housing  voucher  for  rental  assistance 
payments  under  the  Section  8  Housing 
Assistance  Payments  Program,  if  the 
tenant  is  an  eligible  lower  income 
person  and  such  assistance  is  available. 

6.  In  5  570.458,  paragraph  (c)(14)(ix)(I) 
is  amended  to  read  as  follows: 

§  570.458    Fun  applications. 

*  *  •  •  * 

(c)  *  •  • 

(14)  *  •  • 

(ix)  •  *  * 

(I)  The  acquisition  and  relocation 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  as 
required  under  S  570.457(a)(1)  and  HUD 
implementing  regulations  at  24  CFR  Part 
42;  the  requirements  in  §  570.457(a)(2) 


governing  the  residential 
antidisplacement  and  relocation 
assistance  plan  under  section  104(d)  of 
the  Housing  and  Community 
Development  Act  of  1974  (the  Act) 
(including  a  certification  that  the 
applicant  is  following  such  a  plan);  the 
relocation  requirements  of  §  570.457 
(a)(3)  and  (b)  governing  displacement 
subject  to  section  104(k)  of  the  Act;  and 
the  relocation  requirements  of 
§  570.457(a)(4)  governing  optional 
relocation  assistance  under  section 
105(a)(ll)  of  the  Act. 
•        »        •        *        • 

7.  Part  570,  subpart  I  is  amended  by 
adding  a  new  §  570.496a  to  read  as 
follows: 

§  570.496a    Relocation,  displacement  and 
acquisition. 

(a)  Uniform  Relocation  Act.  (1)  The 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(URA)  (42  U.S.C.  4601)  and  HUD 
implementing  regulations  at  24  CFR  Part 
42  apply  to  the  acquisition  of  real 
property  by  a  State  agency  for  an 
activity  assisted  under  this  subpart  and 
to  the  displacement  of  any  family, 
individual,  business,  nonprofit 
organization  or  farm  that  results  from 
such  acquisition.  The  State's 
certification  of  compliance  with  the 
URA  is  required  in  the  grant  agreement. 

(2)  An  acquisition  and  resulting 
displacement  by  a  State  agency  is  "for 
an  assisted  activity"  if  it  occurs  on  or 
after  the  date  of  the  initial  submission  of 
an  application  to  the  State  by  a  unit  of 
general  local  government  requesting 
assistance  under  this  subpart  that  is 
granted  for  the  requested  activity. 
However,  an  acquisition  or 
displacement  that  occurs  on  or  after  the 
described  date  is  not  subject  to  the  URA 
if  the  State  determines  that  the 
acquisition  or  displacement  was  not 
carried  out  for  an  assisted  activity,  and 
the  HUD  Field  Office  concurs  in  that 
determination.  An  acquisition  or 
displacement  that  occurs  before  the 
described  date  is  subject  to  the  URA,  if 
the  state  recipient,  the  State  or  the  HUD 
Field  Office  determines  that  the 
acquisition  or  displacement  was  carried 
out  for  the  assisted  activity.  The  State 
may,  at  any  time,  request  a  HUD 
determination  whether  an  acquisition  or 
displacement  will  be  considered  to  be 
for  an  assisted  activity  and  thus  subject 
to  these  regulations.  To  be  eligible  for 
relocation  assistance,  however,  a  person 
must  also  meet  the  eligibility  criteria  in 
24  CFR  Part  42. 

(b)  Residential  antidisplacement  and 
relocation  assistance  plan.  Under 
section  104(d)  of  the  Act,  the  State  must 
ensure  that  each  state  recipient  adopts, 


makes  public  and  certifies  to  the  State 
that  it  is  following  a  residential 
antidisplacement  and  relocation 
assistance  plan  providing  one-for-one 
replacement  units  (paragraph  (b)(1)  of 
this  section),  and  relocation  assistance 
(paragraph  (b)(2)  of  this  section). 
Additionally  under  section  106(d)(5)(A) 
of  the  Act,  the  state  recipient  must  also 
certify  to  the  State  that  it  will  minimize 
displacement  of  persons  as  a  result  of 
assisted  activities. 

(1)  One-for-one  replacement  units,  (i) 
All  occupied  and  vacant  occupiable 
low/moderate-income  dwelling  units 
that  are  demolished  or  converted  to  a 
use  other  than  as  low/moderate-income 
dweUing  units  as  a  direct  result  of  an 
activity  assisted  under  this  subpart  must 
be  replaced  by  governmental  agencies 
or  private  developers  with  low/ 
moderate-income  dwelling  units. 
Replacement  low/moderale-income 
dwelling  units  may  include  public 
housing,  or  existing  housing  receiving 
Section  8  project-based  assistance  under 
the  United  States  Housing  Act  of  1937. 
The  replacement  low/moderate-income 
dweUing  units  must  be  provided  within 
three  years  of  the  commencement  of  the 
demolition  or  rehabilitation  related  to 
the  conversion,  and  must  meet  the 
following  requirements: 

(A)  The  units  must  be  located  within 
the  state  recipient's  jurisdiction. 

(B)  The  units  must  be  sufficient  in 
number  and  size  to  house  at  least  the 
number  of  occupants  that  could  have 
been  housed  in  the  units  that  are 
demolished  or  converted.  The  number  of 
occupants  that  may  be  housed  in  units 
shall  be  determined  in  accordance  with 
local  housing  occupancy  codes. 

(C)  The  units  must  be  provided  in 
standard  condition.  Replacement  low/ 
moderate-income  dwelling  units  may 
include  units  that  have  been  raised  to 
standard  from  substandard  condition. 

(D)  The  units  must  be  designed  to 
remain  low/moderate-income  dwelling 
units  for  at  least  10  years  from  the  date 
of  initial  occupancy. 

(ii)  Before  obligating  or  expending 
funds  provided  under  this  subpart  for 
any  activity  that  will  directly  result  in 
the  demolition  of  low/moderate-income 
dwelling  units  or  the  conversion  of  low/ 
moderate-income  dwelling  units  to 
another  use,  the  state  recipient  must 
advise  the  State  that  it  is  undertaking 
the  activity.  The  state  recipient  must 
make  public,  and  submit  to  the  State,  if 
requested,  the  following  information  in 
writing: 

(A)  A  description  of  the  proposed 
assisted  activity; 

(B)  The  general  location  on  a  map  and 
approximate  number  of  dwelling  units 
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by  size  (number  of  bedrooms)  that  will 
be  demolished  or  converted  to  a  use 
other  than  for  low/moderate-income 
dwelling  units  as  a  direct  result  of  the 
assisted  activity; 

(C)  A  time  schedule  for  the 
commencement  and  completion  of  the 
demolition  or  conversion; 

(D)  The  general  location  on  a  map  and 
approximate  number  of  dwelling  units 
by  size  (number  of  bedrooms)  that  will 
be  provided  as  replacement  dwelling 
units; 

(E)  The  source  of  funding  and  a  time 
schedule  for  the  provision  of 
replacement  dwelling  units; 

(F)  The  basis  for  concluding  that  each 
replacement  dwelling  unit  will  remain  a 
low/moderale-incom.e  dwelling  unit  for 
at  least  10  years  from  the  date  of  initial 
occupancy. 

(iii)  (A)  The  requirements  of  this 
paragraph  (b)(1)  do  not  apply  if  the  HUD 
Field  Office  determines,  based  upon 
objective  data,  that  there  is  an  adequate 
supply  of  vacant  low/moderate-income 
dwelling  units  in  standard  condition 
available  on  a  nondiscriminatory  basis 
within  the  state  recipient's  jurisdiction. 
In  making  this  determination,  the  HUD 
Field  Office  will  consider  the  housing 
vacancy  rate  for  the  jurisdiction,  the 
number  of  vacant  low/moderate-income 
dwelling  units  in  the  jurisdiction 
(excluding  units  that  will  be  demolished 
or  converted)  and  the  number  of  eligible 
families  on  waiting  lists  for  housing 
assisted  under  the  United  States 
Housing  Act  of  1937  in  the  jurisdiction. 

(B)  The  HUD  Field  Office  may 
consider  the  supply  of  vacant  low/ 
moderate-income  dwelling  units  in  a 
standard  condition  available  on  a 
nondiscriminatory  basis  in  an  area  that 
is  larger  than  the  state  recipient's 
jurisdiction.  Such  additional  dwelling 
units  shall  be  considered  if  the  HUD 
Field  Office  determines  that  the  units 
would  be  suitable  to  ser\'e  the  needs  of 
the  low-  and  moderate  income 
households  that  could  be  served  by  the 
low/moderate-income  dwelling  units 
that  are  to  be  demolished  or  converted 
to  another  use.  The  HUD  Field  Office 
must  base  this  determination  on 
geographic  and  demographic  factors, 
such  as  location  and  access  to  places  of 
employment  and  to  other  facilities. 

(C)  A  state  recipient  must  submit  its 
request  for  a  determination  under  this 
paragraph  (b)(l)(iii)  to  the  State.  If  the 
State  agrees  with  the  request,  the  State 
must  provide  a  recommendation  to  the 
HUD  Field  Office  on  the  request. 

(2)  Relocation  assistance,  (i)  Each 
low-  or  moderate-income  household  that 
is  displaced  by  demolition  or  by  the 
conversion  of  a  low/moderate  income 
dwelling  unit  to  another  use,  as  a  direct 


result  of  an  activity  a?sisted  under  this 
subpart  shall  be  provided  with 
relocation  assistance.  The  low-or 
moderate-income  household  may  elect 
to  receive  relocation  assistance 
described  at  24  CFR  Part  42  (HUD's 
regulations  implementing  the  URA).  or 
may  elect  to  receive  the  following 
relocation  assistance: 

(A)  The  relocation  assistance 
described  at  24  CFR  Part  42.  Subpart  C 
(General  Relocation  Requirements)  and 
Subpart  D  (Payment  for  Moving  and 
Related  Expenses).  Relocation  notices 
must  be  issued  consistent  with,  and  in 
the  manner  prescribed  under,  24  CFR 
42.203.  The  definition  of  "comparable 
replacement  dwelling"  used  in  24  CFR 
Part  42  is  modif  ed  as  described  in 
paragraph  (b]{3](i)  of  this  section. 
Displaced  households  provided  with 
replacement  housing  assistance  under 
paragraph  (b)(2](i)(C),  in  the  form  of  a 
certificate  or  housing  voucher  under 
Section  8  of  the  United  States  I  lousing 
Act  of  1937,  must  be  provided  referrals 
to  comparable  replacement  dwelling 
units  whose  owners  are  willing  to 
participate  in  the  housing  voucher  or 
certificate  program.  The  state  recipient 
shall  advise  tenants  of  their  rights  under 
the  Federal  Fair  Housing  Law  (Title 
VIII)  and  of  replacement  housing 
opportunities  in  such  a  manner  that, 
whenever  feasible,  they  will  have  a 
choice  between  relocating  within  their 
neighborhoods  and  other  neighborhoods 
consistent  with  the  grantee's 
responsibility  to  afiirmatively  further 
fair  housing; 

(B)  The  reasonable  and  necessary  cost 
of  any  security  deposit  required  to  rent 
the  replacement  dwsUing  unit,  and 
credit  checks  required  to  rent  or 
purchase  the  replacement  dweUing  unit; 
and 

(C)  Replacement  housir.g  assistance. 
Households  are  eligible  to  receive  one  of 
the  following  forms  of  replacement 
housing  assistance: 

[1]  Each  household  must  be  offered 
compensation  designed  to  ensure  that, 
for  a  five-year  period,  the  displaced 
household  will  not  bear,  after  relocation, 
a  ratio  of  shelter  costs  to  income  that 
exceeds  30  percent.  Such  compensation 
shall  be  either: 

(;]  A  certificate  or  housing  voucher  for 
rental  assistance  provided  through  the 
local  Public  Housing  Agency  under 
Section  8  of  the  United  States  Housing 
Act  of  1937;  or 

[li]  Cash  rental  assistance  equal  to  60 
times  the  amount  that  is  obtained  by 
subtracting  30  percent  of  the  displaced 
household's  monthly  gross  income  (with 
such  adjustments  as  the  State  or,  if  the 
State  permits,  the  state  recipient  may 
deem  appropnate)  from  the  lesser  of:  the 


monthly  cost  of  rent  and  utilities  at  a 
comparable  replacement  dwelling  unit 
or  the  monthly  cost  of  rent  and  utilities 
at  the  decent,  safe  and  sanitary 
replacement  dwelling  to  which  the 
household  relocates. 
The  State,  at  its  option,  may  require  the 
state  recipient  to  provide  the  cash 
payment  in  either  a  lump  sum  or  in 
installments.  The  state  recipient  may  at 
its  discretion  offer  the  household  a 
choice  between  the  certificate/housing 
voucher  or  cash  rental  assistance. 

[2]  If  the  household  purchases  an 
interest  in  a  housing  cooperative  or 
mutual  housing  association  and 
occupies  a  decent,  safe  and  sanitary  unit 
in  the  cooperative  or  association,  the 
household  may  elect  to  receive  a  lump 
sum  payment.  This  lump  sum  p.iyment 
shall  be  equal  to  the  capitalized  value  of 
60  monthly  installments  of  the  amount 
that  is  obtained  by  subtrar:ting  30 
percent  of  the  displaced  household's 
monthly  gross  income  (with  such 
adjustments  as  the  State  or,  if  the  State 
permits,  the  state  recipient  may  deem 
appropriate)  from  the  monthly  cost  of 
rent  and  utilities  at  a  comparable 
replacement  dwelling  unit.  To  compute 
the  capitalized  value,  the  installments 
shall  be  discounted  at  the  rate  of 
interest  paid  on  passbook  savings 
deposits  by  a  federally-insured  bank  or 
savings  and  lean  institution  conducting 
business  within  the  state  recipient's 
jurisdiction.  To  the  extent  necessary  to 
minimize  hardship  to  the  household,  the 
state  recipient  shi?!l,  subject  to 
appropriate  safeguards,  issue  a  payment 
in  advance  of  the  purchase  of  the 
interest  in  the  housing  cooperative  or 
mutual  housing  association. 

(ii)  Eligibility  for  relocation 
assistance.  [A]  A  low-  or  moJerate- 
incom.e  household  that  is  required  to 
move  as  a  direct  result  of  demolition  or 
conversion  of  a  lew/moderate  income 
dwelling  unit  to  another  use,  is  eligible 
for  relocation  assistance  under  this 
paragraph  (b)(2)  if: 

[1]  The  household  is  required  to  move 
from  the  dwelling  unit  on  or  after  the 
dale  that  the  owner  submits  a  request  to 
the  state  recipient  for  financial 
assistance  that  is  later  approved  and 
funded  for  the  requested  activity.  (This 
applies  to  dwelling  units  owned  by  a 
person  other  than  a  Federal  or  State 
agency,  as  defined  under  the  UR.\). 

[2]  The  household  is  required  to  move 
from  the  dwelling  unit  on  or  after  the 
date  of  the  initial  submission  of  an 
application  to  the  State  by  the  unit  of 
general  local  government  requesting 
assistance  under  this  subpart  that  is 
later  approved  for  the  requested 
activity.  (This  applies  to  dwelling  units 
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owned  by  a  Federal  or  State  agency  as 
defiiied  under  the  URA.) 

(B]  If  the  displacement  occurs  on  or 
after  the  appropriate  date  described  In 
paragraph  (b)(2Kii)(A)  of  this  section, 
the  low-  or  moderate-income  household 
is  not  eligible  for  relocation  assistance 
if: 

(/)  Tlie  household  is  evicted  for  cause; 

(2]  The  household  moved  into  the 
property  on  or  after  the  date  described 
in  paragraph  (b)(2)(iiHA)  of  this  section, 
after  receiving  written  notice  of  the 
expected  displacement;  or 

[3]  The  state  recipient  determines  that 
the  displacement  was  not  a  direct  result 
of  the  assisted  activity,  and  the  State 
concurs  in  that  determination. 

(c)  If  the  displacement  occurs  before 
the  appropriate  date  described  in 
paragraph  (b)(2)(ii)(A)  of  this  section, 
the  low-  or  moderate-income  household 
is  eligible  for  relocation  assistance  if  the 
state  recipient,  the  State,  or  HUD 
determines  that  the  displacement  was  a 
direct  result  of  an  activity  assisted 
under  this  subpart 

(3)  Definitions.  For  the  purposes  of 
this  paragraph  (b): 

(i)  "Comparable  replacement  dwelling 
unit"  means  a  dwelling  unit  that: 

(A)  Meets  the  criteria  of  24  CFR 
42.2(c)(l]  through  (4);  and 

(B)  is  available  at  a  monthly  cost  for 
rent  plus  estimated  average  monthly 
utility  costs  that  does  not  exceed  30 
percent  of  the  household's  average  gross 
monthly  income  (with  such  adjustments 
to  income  as  th«  State  or,  if  the  State 
permits,  the  state  recipient  may  deem 
appropriate),  after  taking  into  account 
any  rental  assistance  the  household 
would  receive. 

Where  a  certificate  or  housing  voucher 
is  provided  to  a  household  under 
paragraph  (b)(2](i)(C)(7)(/l  of  this 
section,  the  dwelling  unit  must  be 
available  to  the  household  at  a  monthly 
cost  for  rent  and  estimated  average 
monthly  utility  cost  that  does  not  exceed 
the  Fair  Market  Rent  or  the  payment 
standard,  respectively. 

(ii)  "Decent,  safe  and  sanitary 
dwelling"  means  a  decent,  safe  and 
sanitary  dwelling  as  defined  in  24  CFR 
42.2(e). 

(iii)  "Low/moderate  income  dwelling 
unit"  means  a  dwelling  unit  with  a 
market  rental  (including  utility  costs) 
that  does  not  exceed  the  applicable  Fair 
Market  Rent  (FMR)  for  existing  housing 
and  moderate  rehabilitation  established 
under  24  CFR  Part  B88. 

(iv)  "Occupiable  dwelling  unit"  meems 
a  dwelling  unit  that  is  in  a  standard 
condition,  or  is  in  a  substandard 
condition,  but  is  suitable  for 
rehabilitation. 


(v)  "Standard  condition"  and 
"substandard  condition  suitable  for 
rehabilitation."  The  State  may  define 
these  terms,  or  may  allow  the  state 
recipient  to  establish  and  make  public 
its  definition  of  these  terms.  If  the  state 
recipient  establishes  its  definition  of 
these  terms,  the  State  must  determine  if 
the  state  recipient's  definition  is 
acceptable. 

(4)  Effective  date.  The  provisions  of 
this  paragraph  (b)  are  applicable  to 
grant  agreements  from  HUD  to  the  State 
signed  on  or  after  October  1, 1988. 

(c)  Section  104(k)  relocation 
requirements.  Section  104(k)  of  the  Act 
requires  that  reasonable  relocation 
assistance  be  provided  to  persons 
(families,  individuals,  businesses, 
nonprofit  organizations,  or  farms) 
displaced  [i.e.,  moved  permanently  and 
involuntarily)  as  a  result  of  the  use  of 
assistance  received  under  this  subpart 
to  acquire  or  substantially  rehabilitate 
property.  If  such  displacement  is  subject 
to  paragraph  (a)  or  (b)  of  this  section, 
above,  this  paragraph  does  not  apply. 
The  state  recipient  must  develop,  adopt 
and  provide  to  persons  to  be  displaced  a 
written  notice  of  the  relocation 
assistance  for  which  they  are  eligible. 
Persons  entitled  to  assistance  under  this 
paragraph  must  be  provided  relocation 
assistance,  includinig  at  a  minimum: 

(1)  Reasonable  moving  expenses; 

(2)  Advisory  services  needed  to  help 
in  relocating.  The  state  recipient  shall 
advise  tenants  of  their  rights  under  the 
Federal  Fair  Housing  Law  (Title  VIII) 
and  of  replacement  housing 
opportunities  in  such  a  manner  that, 
whenever  feasible,  they  will  have  a 
choice  between  relocating  within  their 
neighborhoods  and  other  neighborhoods 
consistent  with  the  grantee's 
responsibility  to  affirmatively  further 
fair  housing;  and 

(3)  Financial  assistance  sufficient  to 
enable  any  person  displaced  from  his  or 
her  dwelling  to  lease  and  occupy  a 
suitable,  decent,  safe  and  sanitary 
replacement  dwelling  where  the  cost  of 
rent  and  utilities  does  not  exceed  30 
percent  of  the  household's  gross  income. 

(d)  Optional  relocation  assistance. 
Under  section  105(a)(ll)  of  the  Act,  the 
State  may  permit  state  recipients  to 
provide  relocation  payments  and  other 
relocation  assistance  for  individuals, 
families,  businesses,  nonprofit 
organizations  and  farms  displaced  by  an 
activity  not  subject  to  paragraph  (a),  (b) 
or  (c)  of  this  section  above.  The  State 
may  also  permit  the  state  recipient  to 
provide  relocation  assistance  to  persons 
covered  under  paragraph  (a),  (b)  or  (c)  of 
this  section  beyond  that  required. 
Unless  such  assistance  is  provided 
pursuant  to  State  or  local  law,  the  state 


recipient  must  provide  the  assistance 
only  upon  the  basis  of  a  written 
determination  that  the  assistance  is 
appropriate  and  must  adopt  a  written 
policy  available  to  the  public  that 
describes  the  relocation  assistance  that 
the  state  recipient  has  elected  to  provide 
and  that  provides  for  equal  relocation 
assistance  within  each  class  of 
displacees. 

(e)  Appeals  If  a  person  disagrees  with 
the  state  recipient's  determination 
concerning  the  person's  eligibility  for,  or 
the  amount  of  a  relocation  payment 
under  this  section,  the  person  may  file  a 
written  appeal  of  that  determination 
with  the  state  recipient  The  appeal 
procedures  to  be  followed  are  described 
in  24  CFR  42.ia  A  low-  or  moderate- 
income  household  that  has  been 
displaced  &om  a  dwelling  may  file  a 
written  request  for  review  of  the  state 
recipient  decision  to  the  State. 

(f)  Responsibility  of  grantee.  (1)  The 
State  as  grantee  is  responsible  for 
ensuring  compliance  with  the 
requirements  of  this  section  by  its  state 
recipients. 

(2)  The  cost  of  assistance  required 
under  this  section  may  be  paid  fit)m 
local  public  funds,  funds  provided  under 
this  part  or  funds  available  from  other 
sources. 

(3)  The  State  and  the  state  recipient 
must  maintain  records  in  sufficient 
detail  to  demonstrate  compliance  with 
the  provisions  of  this  section. 

(g)  Displacement.  For  the  purposes  of 
this  section,  a  "displaced  person"  is  a 
person  that  is  required  to  move 
permanently  and  involuntarily  and 
includes  a  residential  tenant  who  moves 
from  the  real  property  if: 

(1)  The  tenant  has  not  been  provided 
with  a  reasonable  opportunity  to  lease 
and  occupy  a  suitable,  decent,  safe  and 
sanitary  dwelling  in  the  same  building 
or  in  a  nearby  building  on  the  real 
property  following  the  completion  of  the 
assisted  activity  at  a  monthly  rent  cmd 
estimated  average  cost  for  utilities  that 
does  not  exceed  the  greater  of: 

(i)  30  percent  of  the  tenant 
household's  average  monthly  gross 
income;  or 

(ii)  The  tenant's  monthly  rent  and 
average  cost  for  utilities  before: 

(A)  The  date  that  the  owner  submits  a 
request  to  the  state  recipient  for 
financial  assistance  that  is  later 
approved  for  the  requested  activity. 
(Tliis  apphes  to  dwelling  units  owned  by 
a  person  other  than  a  Federal  or  State 
agency,  as  defined  under  the  URA);  or 

(B)  The  date  of  initial  submission  of 
an  application  to  the  State  by  a  unit  of 
general  local  government  requesting 
assistance  under  this  subpart  that  is 
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later  approved  for  the  requested 
activity.  (This  applies  to  dwelling  units 
owned  by  a  Federal  or  State  agency  as 
deHned  under  the  URA);  or 

(2)  The  tenant  is  required  to  move  to 
another  dwelling  in  the  real  property  but 
is  not  reimbursed  for  all  actual 
reasonable  out-of-pocket  costs  incurred 
in  connection  with  the  move;  or 

(3)  The  tenant  is  required  to  relocate 
temporarily  and: 

(ij  Is  not  reimbursed  for  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  moving  costs  and 
any  increased  rent  and  utility  costs;  or 

(ii)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable. 

8.  Section  570.606  is  revised  to  read  as 
follows: 

§  570.606    Relocation,  displacement  and 
acquisition. 

(a)  Uniform  Relocation  Act.  (1)  The 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(URA)  (42  U.S.C.  4601)  and  HUD 
implementing  regulations  at  24  CFR  Part 
42  apply  to  the  acquisition  of  real 
property  by  a  State  agency  for  an 
activity  assisted  under  this  part  and  to 
the  displacement  of  any  family, 
individual,  business,  nonprofit 
organization  or  farm  that  results  from 
such  acquisition.  The  grantee's 
certification  of  compliance  with  the 
URA  is  required  in  the  grant  agreement. 

(2)  An  acquisition  and  resulting 
displacement  by  a  State  agency  is  "for 
an  assisted  activity"  if  it  occurs  on  or 
after  the  date  of  the  initial  submission  of 
a  final  statement  under  24  CFR 
570.302(a)(2)  (Entitlement  Grants);  the 
initial  submission  of  an  application  to 
HUD  by  a  unit  of  general  local 
government  under  S  S  570.426,  570.430,  or 
570.435(d)  that  is  granted  for  the 
requested  activity  (HUD  administered 
Small  Cities  Program);  or  the  submission 
of  an  application  to  HUD  by  a  city  or 
urban  county  under  §  570.458  that  is 
granted  for  the  requested  activity 
(UDAG).  However,  an  acquisition  or 
displacement  that  occurs  on  or  after  the 
described  date  is  not  subject  to  the  URA 
if  the  grantee  determines  that  the 
acquisition  or  displacement  was  not 
carried  out  for  an  assisted  activity,  and 
the  HUD  Field  Office  concurs  in  that 
determination.  An  acquisition  or 
displacement  that  occurs  before  the 
described  date  is  subject  to  the  URA,  if 
the  grantee  or  the  HUD  Field  Office 
determines  that  the  acquisition  or 
displacement  was  carried  out  for  the 
assisted  activity.  The  grantee  may,  at 
any  time,  request  a  HUD  determination 
whether  an  acquisition  or  displacement 
will  be  considered  to  be  for  an  assisted 


activity  and  thus  subject  to  these 
regulations.  To  be  eligible  for  relocation 
assistance,  however,  a  person  must  also 
meet  the  eligibility  criteria  in  24  CFR 
Part  42. 

(b)  Residential  antidisplacement  and 
relocation  assistance  plan.  Under 
section  104(d)  of  the  Act.  each  grantee 
must  adopt,  make  public  and  certify  that 
it  is  following  a  residential 
antidisplacement  and  relocation 
assistance  plan  providing  one-for-one 
replacement  units  (paragraph  (b)(1)  of 
this  section),  and  relocation  assistance 
(paragraph  (b)(2)  of  this  section).  The 
plan  must  also  indicate  the  step  that  will 
be  taken  consistent  with  other  goals  and 
objectives  of  this  part  to  minimize  the 
displacement  of  persons  from  their 
homes  as  a  result  of  any  activities 
assisted  under  this  part. 

(1)  One-for-one  replacement  units,  (i) 
All  occupied  and  vacant  occupiable 
low/moderate-income  dwelling  units 
that  are  demolished  or  converted  to  a 
use  other  than  as  low/moderate-income 
dwelling  units  as  a  direct  result  of  an 
activity  assisted  under  this  part  must  be 
replaced  by  governmental  agencies  or 
private  developers  with  low/moderate- 
income  dwelling  units.  Replacement 
low/moderate-income  dwelling  units 
may  include  public  housing,  or  existing 
housing  receiving  Section  8  project- 
based  assistance  under  the  United 
States  Housing  Act  of  1937.  The 
replacement  low/moderate-income 
dwelling  units  must  be  provided  within 
three  years  of  the  commencement  of  the 
demolition  or  rehabilitation  related  to 
the  conversion,  and  must  meet  the 
following  requirements: 

(A)  The  units  must  be  located  within 
the  grantee's  jurisdiction. 

(B)  The  units  must  be  sufficient  in 
number  and  size  to  house  at  least  the 
number  of  occupants  that  could  have 
been  housed  in  the  units  that  are 
demolished  or  converted.  The  number  of 
occupants  that  may  be  housed  in  units 
shall  be  determined  in  accordance  with 
local  housing  occupancy  codes. 

(C)  The  units  must  be  provided  in 
standard  condition.  Replacement  low/ 
moderate-income  dwelling  units  may 
include  units  that  have  been  raised  to 
standard  from  substandard  condition. 

(D)  The  units  must  be  designed  to 
remain  low/moderate-income  dwelling 
units  for  at  least  10  years  from  the  date 
of  initial  occupancy. 

(ii)  Before  obligating  or  expending 
funds  provided  under  this  part  for  any 
activity  that  will  directly  result  in  the 
demolition  of  low/moderate-income 
dwelling  units  or  the  conversion  of  low/ 
moderate-income  dwelling  units  to 
another  use,  the  grantee  must  make 


public,  and  submit  the  following 
information  in  writing  to  HUD: 

(A)  A  description  of  the  proposed 
assisted  activity; 

(B)  The  general  location  on  a  map  and 
approximate  number  of  dwelling  units 
by  size  (number  of  bedrooms)  that  will 
be  demolished  or  converted  to  a  use 
other  than  for  low/moderate-income 
dwelling  imits  as  a  direct  result  of  the 
assisted  activity; 

(C)  A  time  schedule  for  the 
commencement  and  completion  of  the 
demolition  or  conversion; 

(D)  The  general  location  on  a  map  and 
approximate  number  of  dwelling  units 
by  size  (number  of  bedrooms)  that  will 
be  provided  as  replacement  dwelling 
units; 

(E)  The  source  of  funding  and  a  time 
schedule  for  the  provision  of 
replacement  dwelling  units: 

(F)  The  basis  for  concluding  that  each 
replacement  dwelling  unit  will  remain  a 
low/moderate-income  dwelling  unit  for 
at  least  10  years  from  the  date  of  initial 
occupancy. 

(iii){A)  The  requirements  of  this 
paragraph  (b)(1)  do  not  apply  if  the  HUD 
Field  Office  determines,  based  upon 
objective  data,  that  there  is  an  adequate 
supply  of  vacant  low/moderate-income 
dwelling  units  in  standard  condition 
available  on  a  nondiscriminatory  basis 
within  the  grantee's  jurisdiction.  In 
making  this  determination,  the  HUD 
Field  Office  will  consider  the  housing 
vacancy  rate  for  the  jurisdiction,  the 
number  of  vacant  low/moderate-income 
dwelling  units  in  the  jurisdiction 
(excluding  units  that  will  be  demolished 
or  converted)  and  the  number  of  eligible 
famihes  on  waiting  lists  for  housing 
assisted  under  the  United  States 
Housing  Act  of  1937  in  the  jurisdiction. 

(B)  The  HUD  Field  Office  may 
consider  the  supply  of  vacant  low/ 
moderate-income  dwelling  units  in  a 
standard  condition  available  on  a 
nondiscriminatory  basis  in  an  area  that 
is  larger  than  the  grantee's  jurisdiction. 
Such  additional  dwelling  units  shall  be 
considered  if  the  HUD  Field  Office 
determines  that  the  units  would  be 
suitable  to  serve  the  needs  of  the  low- 
and  moderate-income  households  that 
could  be  served  by  the  low/moderate- 
income  dwelling  units  that  are  to  be 
demolished  or  converted  to  another  use. 
The  HUD  Field  Office  must  base  this 
determination  on  geographic  and 
demographic  factors,  such  as  location 
and  access  to  places  of  employment  and 
to  other  faciHties. 

(C)  The  grantee  must  submit  a  request 
for  a  determination  under  this  paragraph 
(b)(l)(iii)  directly  to  the  HUD  Field 
Office. 
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(2)  Relocation  assistance.  (1)  Each 
low-  or  moderate-income  household  that 
is  displaced  by  demolition  or  by  the 
conversion  of  a  low/moderate  income 
dwelling  unit  to  another  use  as  a  direct 
result  of  an  activity  assisted  under  this 
part  shall  be  provided  wiUi  relocation 
assistance.  The  low-  or  moderate- 
income  household  may  elect  to  receive 
relocation  assistance  described  at  24 
CFR  Part  42  (HUD's  regulations 
implementing  the  URA),  or  may  elect  to 
receive  the  following  relocation 
assistance: 

(A)  The  relocation  assistance 
described  at  24  CFR  Part  42,  Subpart  C 
(General  Relocation  Requirements)  and 
Subpart  D  (Payment  for  Moving  and 
Related  Expenses).  Relocation  notices 
must  be  issued  consistent  with,  and  in 
the  manner  prescribed  under.  24  CFR 
42.203.  The  definition  of  "comparable 
replacement  dwelling"  used  in  24  CFR 
Part  42  is  modified  as  described  in 
paragraph  (B](3)(i)  of  this  section. 
Displaced  households  provided  with 
replacement  housing  assistance  under 
paragraph  (b)(2)(i)(C)  of  this  section,  in 
the  form  of  a  certificate  or  housing 
voucher  under  Section  8  of  the  United 
States  Housing  Act  of  1937,  must  be 
provided  referrals  to  comparable 
replacement  dwelling  units  whose 
owners  are  willing  to  participate  in  the 
housing  voucher  or  certificate  program. 
The  grantee  shall  advise  tenants  of  their 
rights  under  the  Federal  Fair  Housing 
Law  (Title  VIII)  and  of  replacement 
housing  opportunities  in  such  a  manner 
that,  whenever  feasible,  they  will  have  a 
choice  between  relocating  within  their 
neighborhoods  and  other  neighborhoods 
consistent  with  the  grantee's 
responsibility  to  aMrmatively  further 
fair  housing: 

(B)  The  reasonable  and  necessary  cost 
of  any  security  deposit  required  to  rent 
the  replacement  dwelling  unit,  and 
credit  checks  required  to  rent  or 
purchase  the  replacement  dwelling  unit; 
and 

(C)  Replacement  housing  assistance. 
Households  are  eligible  to  receive  one  of 
the  following  forms  of  replacement 
housing  assistance: 

U)  Each  household  must  be  offered 
compensation  designed  to  ensure  that, 
for  a  five-year  period,  the  displaced 
household  will  not  bear,  after  relocation, 
a  ratio  of  shelter  costs  to  income  that 
exceeds  30  percent.  Such  compensation 
shall  be  either 

(i)  A  certificate  or  housing  voucher  for 
rental  assistance  provided  through  the 
local  Public  Housing  Agency  under 
Section  B  of  the  United  State  Housing 
Act  of  1937;  or 

[if]  Cash  rental  assistance  equal  to  60 
times  the  amount  that  is  obtained  by 


subtracting  30  percent  of  the  displaced 
household's  monthly  gross  income  (with 
Budi  adjustments  as  Aie  grantee  may 
deem  appropriate)  from  the  lesser  of. 
The  monthly  cost  of  rent  and  utilities  at 
a  comparable  replacement  dwelling  unit 
or  the  monthly  cost  of  rent  and  utilities 
at  the  decent,  safe  and  sanitary 
replacement  dwelling  to  which  the 
household  relocates. 
The  grantee  may  provide  the  cash 
payment  in  either  a  lump  sum  or  in 
installments.  The  grantee  may  at  its 
discretion  offer  the  household  a  choice 
between  the  certificate/housing  voucher 
or  cash  rental  assistance. 

[2]  If  the  household  purchases  an 
interest  in  a  housing  cooperative  or 
mutual  housing  association  and 
occupies  a  decent,  safe  and  sanitary  unit 
in  the  cooperative  or  association,  the 
household  may  elect  to  receive  a  limip 
sum  payment.  This  lump  sum  payment 
shall  be  equal  to  the  capitalized  value  of 
60  monthly  installments  of  the  amount 
that  is  obtained  by  subtracting  30 
percent  of  the  displaced  household's 
monthly  gross  income  (with  such 
adjustments  as  the  grantee  may  deem 
appropriate)  from  the  monthly  cost  of 
rent  and  utilities  at  a  comparable 
replacement  dwelling  unit.  To  compute 
the  capitalized  value,  the  installments 
shall  be  discounted  at  the  rate  of 
interest  paid  on  passbook  savings 
deposits  by  a  federally-insured  bank  or 
savings  and  loan  institution  conducting 
business  within  the  grantee's 
jurisdiction.  To  the  extent  necessary  to 
minimize  hardship  to  the  household,  the 
grantee  shall,  subject  to  appropriate 
safeguards,  issue  a  payment  in  advance 
of  the  purchase  of  the  interest  in  the 
housing  cooperative  or  mutual  housing 
association. 

(ii)  Eligibility  for  relocation 
assistance.  (A)  A  low-  or  moderate- 
income  household  that  is  required  to 
move  as  a  direct  result  of  demolition  or 
conversion  of  a  low/moderate  income 
dwelling  unit  to  another  use,  is  eligible 
for  relocation  assistance  under  this 
paragraph  (b)(2)  if: 

(1)  The  household  is  required  to  move 
from  the  dwelling  unit  on  or  after  the 
date  that  the  owner  submits  a  request  to 
the  grantee  for  financial  assistance  that 
is  later  approved  for  the  requested 
activity.  (This  applies  to  dwelling  units 
owned  by  a  person  other  than  a  Federal 
or  State  agency,  as  defined  luider  the 
URA). 

(2)  The  household  is  required  to  move 
from  the  dwelling  imit  on  or  after  the 
date  of  the  initial  submission  of  a  final 
statement  under  24  CFR  570.302(a)(2) 
(Entitlement  Grants);  the  initial 
submission  of  an  application  to  HUD  by 


a  unit  of  general  local  government  under 
SS  570.426,  570.430,  or  570.435(d)  that  is 
granted  for  the  requested  activity  (HUD 
administered  Small  Cities  Program);  or 
the  submission  of  an  application  to  HUD 
by  a  city  or  urban  county  under 
S  570.458  that  is  granted  for  the 
requested  activity  (UDAG).  (This 
applies  to  dwelling  units  owned  by  a 
Federal  or  State  agency  as  defined 
under  the  URA.) 

(6)  If  the  displacement  occurs  on  or 
after  the  appropriate  date  described  in 
paragraph  (b)(2](ii)(A)  of  this  section, 
the  low-  or  moderate-income  household 
is  not  eligible  for  relocation  assistance 
if: 

(7)  The  household  is  evicted  for  cause; 
[2]  The  household  moved  into  the 

property  on  or  after  the  date  described 
in  paragraph  (b)(2)(ii)(A)  of  this  section, 
after  receiving  written  notice  of  the 
expected  displacement;  or 

(3)  The  grantee  determines  that  the 
displacement  was  not  a  direct  result  of 
the  assisted  activity,  and  the  HUD  office 
concurs  in  that  determination. 

(C)  If  the  displacement  occurs  before 
the  appropriate  date  described  in 
paragraph  (b)(2)(ii)(A)  of  this  section, 
the  low-  or  moderate-income  household 
is  eligible  for  relocation  assistance  if  the 
grantee  or  HUD  determines  that  the 
displacement  was  a  direct  result  of  an 
activity  assisted  under  this  part. 

(3)  Definitions.  For  the  purposes  of 
this  paragraph  (b): 

(i)  "Comparable  replacement  dwelling 
imit"  means  a  dwelling  unit  that: 

(A)  Meets  the  criteria  of  24  CFR 
42.2(c)(1)  through  (4);  and 

(B)  Is  available  at  a  monthly  cost  for 
rent  plus  estimated  average  monthly 
utility  costs  that  does  not  exceed  30 
percent  of  the  household's  average  gross 
monthly  income  (with  such  adjustments 
to  income  as  the  grantee  may  deem 
appropriate)  after  taking  into  account 
any  rental  assistance  the  household 
would  receive. 

Where  a  certificate  or  housing  voucher 
is  provided  to  a  household  under 
paragraph  (b)(2)(i)(C)(/){/).  the  dwelling 
unit  must  be  available  to  the  household 
at  a  monthly  cost  for  rent  and  estimated 
average  monthly  utility  cost  that  does 
not  exceed  the  Fair  Market  Rent  or  the 
payment  standard,  respectively. 

(ii)  "Decent,  safe  and  sanitary 
dwelling"  means  a  decent,  safe  and 
sanitary  dwelling  as  defined  in  24  CFR 
42.2(e). 

(iii)  "Low/moderate  income  dwelling 
unit"  means  a  dwelling  unit  with  a 
market  rental  (including  utility  costs) 
that  does  not  exceed  the  applicable  Fair 
Market  Rent  (FMR)  for  existing  housing 
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and  moderate  rehabilitation  established 
under  24  CFR  Part  888. 

(iv)  "Occupiable  dwelling  unit"  means 
a  dwelling  unit  that  is  in  a  standard 
condition,  or  is  in  a  substandard 
condition,  but  is  suitable  for 
rehabilitation. 

(v)  "Standard  condition"  and 
"substandard  condition  suitable  for 
rehabilitation".  If  the  grantee  has  a 
HUD-approved  Housing  Assistance 
Plan,  the  definitions  of  "standard 
condition"  and  "substandard  condition 
suitable  for  rehabilitation"  estabHshed 
in  the  plan  will  apply.  It  the  grantee 

,    does  not  have  a  HUD-approved  Housing 
Assistance  Plan,  the  grantee  must 
establish  and  make  public  its  definition 

I    of  these  terms  consistent  with  the 

I    requirements  of  §  570.306(e)(1). 
(4)  Effective  date.  For  all  grants 

I    except  those  made  under  Subpart  D  of 
this  part  (Entitlement  Grants),  the 
provisions  of  this  paragraph  (b)  are 
applicable  to  grants  made  on  or  after 
October  1. 1988.  For  grants  made  under 
Subpart  D,  these  provisions  will  govern 
all  activities  for  which  funds  are  first 
obligated  by  the  grantee  on  or  after  the 
date  the  first  grant  is  made  after 
September  30. 1988.  without  regard  to 
the  source  year  of  the  funds  used  for  the 

'    activity. 

(c)  Section  1041k)  relocation 
requirements.  Section  104(k)  of  the  Act 
requires  that  reasonable  relocation 
assistance  be  provided  to  persons 
(families,  individuals,  businesses, 
nonprofit  organizations,  or  farms) 
displaced  [i.e.,  moved  permanently  and 
involuntarily)  as  a  result  of  the  use  of 
assistance  received  under  this  part  to 
acquire  or  substantially  rehabilitate 
property.  If  such  displacement  is  subject 
to  paragraph  (a)  or  (b)  of  this  section, 
above,  this  paragraph  does  not  apply. 
The  grantee  must  develop,  adopt  and 
provide  to  persons  to  be  displaced  a 
written  notice  of  the  relocation 
assistance  for  which  they  are  eligible. 
The  minimum  requirements  for  such 
assistance  under  the  UDAG  Program  are 
described  at  §  570.457(b).  Under  CDBG 
programs,  persons  entitled  to  assistance 
under  this  paragraph  must  be  provided 
relocation  assistance,  including  at  a 
minimum: 

(1)  Reasonable  moving  expenses; 

(2)  Advisory  services  needed  to  help 
in  relocating.  The  grantee  shall  advise 
tenants  of  their  rights  under  the  Federal 
Fair  Housing  Law  (Title  VIII)  and  of 
replacement  housing  opportimities  in 
such  a  manner  that,  whenever  feasible, 
they  will  have  a  choice  between 
relocating  within  their  neighborhoods 
and  other  neighborhoods  consistent 
with  the  grantee's  responsibility  to 
affirmatively  further  fair  housing;  and 


(3)  Financial  assistance  sufficient  to 
enable  any  person  displaced  from  his  or 
her  dwelling  to  lease  and  occupy  a 
suitable,  decent,  safe  and  sanitary 
replacement  dwelling  where  the  cost  of 
rent  and  utilities  does  not  exceed  30 
percent  of  the  household's  gross  income. 

(d)  Optional  relocation  assistance. 
Under  section  105(a){ll)  of  the  Act.  the 
grantee  may  provide  relocation 
payments  and  other  relocation 
assistance  for  individuals,  families, 
businesses,  nonprofit  organizations  and 
farms  displaced  by  an  activity  not 
subject  to  paragraph  (a),  (b)  or  (c)  of  this 
section  above.  The  grantee  may  also 
provide  relocation  assistance  to  persons 
covered  under  paragraph  (a),  (b)  or  (c)  of 
this  section  beyond  that  required. 
Unless  such  assistance  is  provided 
pursuant  to  State  or  local  law,  the 
grantee  must  provide  the  assistance 
only  upon  the  basis  of  a  written 
determination  that  the  assistance  is 
appropriate  (see  24  CFR  570.201(i))  and 
must  adopt  a  written  policy  available  to 
the  public  that  describes  the  relocation 
assistance  that  the  grantee  has  elected 
to  provide  and  that  provides  for  equal 
relocation  assistance  within  each  class 
of  displacees. 

(e)  Appeals.  If  a  person  disagrees  with 
the  grantee's  determination  concerning 
the  person's  eligibility  for.  or  the  amount 
of  a  relocation  payment  under  this 
section,  the  person  may  file  a  written 
appeal  of  that  determination  with  the 
grantee.  The  appeal  procedures  to  be 
followed  are  described  in  24  CFR  42.10. 
A  low-  or  moderate-income  household 
that  has  been  displaced  from  a  dweUing 
may  file  a  written  request  for  review  of 
the  grantee  decision,  to  the  HUD  Field 
Office. 

(f)  Responsibility  of  grantee.  (1)  The 
grantee  is  responsible  for  ensuring 
compliance  with  the  requirements  of  this 
section,  notwithstanding  any  third 
party's  contractual  obligation  to  the 
grantee  to  comply  with  the  provisions  of 
this  part. 

(2)  The  cost  of  assistance  required 
under  this  section  may  be  paid  from 
local  public  funds,  funds  provided  under 
this  part,  or  funds  available  from  other 
sources. 

(3)  The  grantee  must  maintain  records 
in  sufficient  detail  to  demonstrate 
compliance  with  the  provisions  of  this 
section. 

(g)  Displacement  For  the  purposes  of 
this  section,  a  "displaced  person"  is  a 
person  that  is  required  to  move 
permanently  and  involuntarily  and 
includes  a  residential  tenant  who  moves 
from  the  real  property  if: 

(1)  The  tenant  has  not  been  provided 
with  a  reasonable  opportunity  to  lease 
and  occupy  a  suitable,  decent,  safe  and 


sanitary  dwelling  in  the  same  building 
or  in  a  nearby  building  on  the  real 
property  following  the  completion  of  the 
assisted  activity  at  a  monthly  rent  and 
estimated  average  cost  for  utilities  that 
does  not  exceed  the  greater  of: 

(i)  30  percent  of  th^  tenant 
household's  average  monthly  gross 
income;  or 

(ii)  The  tenant's  monthly  rent  and 
average  cost  for  utilities  before: 

(A)  The  date  that  the  owner  submits  a 
request  to  the  grantee  for  financial 
assistance  that  is  later  approved  for  the 
requested  activity.  (This  applies  to 
dwelling  units  owned  by  a  person  other 
than  a  Federal  or  State  agency,  as 
defined  under  the  URA);  or 

(B)  The  date  of  the  initial  submission 
of  a  final  statement  under  24  CFR 
570.302(a)(2)(Entitlement  Grants):  the 
initial  submission  of  an  application  to 
HUD  by  a  unit  of  general  local 
government  under  §§  570.426,  570.430,  or 
570.435(d)  that  is  granted  for  the 
requested  activity  (HUD  administered 
Small  Cities  Program);  or  the  submission 
of  an  apphcation  to  HUD  by  a  city  or 
urban  county  under  §  570.458  that  is 
granted  for  the  requested  activity 
(UDAG).  (This  applies  to  dwelling  units 
owned  by  a  Federal  or  State  agency  as 
defined  under  the  URA);  or 

(2)  The  tenant  is  required  to  move  to 
another  dwelling  in  the  real  property  but 
is  not  reimbursed  for  all  actual 
reasonable  out-of-pocket  costs  incurred 
in  connection  with  the  move;  or 

(3)  The  tenant  is  required  to  relocate 
temporarily  and: 

(i)  Is  not  reimbursed  for  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  moving  costs  and 
any  increased  rent  and  utility  costs;  or 

(ii)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable. 

9.  Section  570.702  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§  570.702    Application  requirements. 

***** 

(f)  The  applicant  (or  the  designated 
public  agency)  shall  comply  with 
relocation,  displacement  and  acquisition 
requirements  in  connection  with 
activities  financed  in  whole  or  in  part 
with  a  loan  guarantee  under  this  subpart 
that  are  identical  to  the  acquisition  and 
relocation  requirements  of  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
as  described  at  §  570.606(a)  and  HUD 
implementing  regulations  at  24  CFR  Part 
42;  the  requirements  in  §  570.606(b) 
governing  the  residential 
antidisplacement  and  relocation 


BEST  COPY  AVAILABLE     - 


31246      Federal  Register  /  Vol.  53,  No.  159  /  Wednesday.  August  17,  1988  /  Rules  and  Regulations 


assistance  plan  under  section  104(d)  of 
the  Act;  the  relocation  requirements  of 
§  570.606(c)  governing  displacement 
subject  to  section  104(k)  of  the  Act;  and 
the  relocation  requirements  of 
§  570.606(d)  governing  optional 
relocation  assistance  under  section 
105(a)(ll)ofthe  Act. 

10.  Section  570.900  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  570.900    Performance  standards. 


ISS 


(a)  Relocation.  With  respect  to 
displacement,  the  grantee  has  complied 
with  the  relocation  requirements  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
as  required  under  §  570.606(a)  and  HUD 
implementing  regulations  at  24  CFR  Part 
42;  the  requirements  in  570.606(b) 
governing  the  residential 
antidisplacement  and  relocation 
assistance  plan  under  section  104(d)  of 
the  Housing  and  Community 
Development  Act  of  1974  (the 
Act)(including  a  certification  that  the 


applicant  is  following  such  a  plan),  the 
relocation  requirements  of  §  570.606(c) 
governing  displacement  to  section  104(k) 
of  the  Act,  and  the  relocation 
requirements  of  §  570.606(d)  governing 
optional  relocation  assistance  under 
section  105(a){ll)  of  the  Act. 
***** 

Dated:  July  26, 1988. 
Jack  R.  Stokvis, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
[FR  Doc.  88-18494  Filed  8-16-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  700 
[OPTS-260002A;  FRL-3353-8) 

Fees  For  Processing  Premanuf  acture 
Notices,  Exemption  Applications  And 
Notices,  And  Significant  New  Use 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  issuing  a  rule  under 
section  26(b)  of  the  Toxic  Substances 
Control  Act  (TSCA).  The  rule  requires 
manufacturers,  importers,  and 
processors  to  pay  fees  for 
premanufacture  notices  (PMNs),  certain 
PMN  exemption  applications  and 
notices,  and  significant  new  use  notices 
submitted  under  TSCA  section  5  (a)  and 
(h)  (section  5  notices).  EPA  is  not 
requiring  submitters  to  pay  fees  for  low 
volimie  exemption  notices  under  40  CFR 
723.50  and  test  market  exemption 
applications  under  40  CFR  720.38.  EPA  is 
requiring  submitters  to  pay  a  fee  of 
$1,000  for  PMNs  for  intermediate 
chemical  substances  when  such  PMNs 
are  submitted  simultaneously  with  a 
PMN  for  the  "final  product"  related  to 
the  intermediate  chemical  substance. 
Submitters  of  all  other  section  5  notices, 
including  the  "final  product"  PMN,  are 
required  to  pay  a  fee  of  $2,500.  However. 
EPA  is  only  requiring  a  fee  of  $100  for 
section  5  notices  submitted  by  small 
business  concerns. 

DATES:  In  accordance  with  40  CFR  23.5, 
this  rule  shall  be  promulgated  for 
purposes  of  judicial  review  at  1  p.m. 
eastern  (daylight  or  standard  as 
appropriate)  time  on  August  31, 1988. 
This  rule  shall  become  effective  on 
September  30. 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mike  Stahl,  Acting  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44.  401  M 
Street  SW.,  Washington.  DC  20460,  (202- 
554-1404),  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  This  rule 
establishes  fees  for  processing  PMNs, 
certain  exemption  applications  and 
notices,  and  significant  new  use  notices. 
This  rule  also  establishes  certain 
remittance  procedures. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  five  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 


reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

I.  Authority 

Section  26(b)  of  TSCA  provides  that 
the  Administrator  may.  by  rule, 
establish  fees  for  persons  required  to 
submit  data  under  sections  4  and  5  of 
TSCA  (including  premanufacture 
notices,  significant  new  use  notices,  and 
exemption  applications  and  notices)  to 
defray  the  costs  of  administering  TSCA. 
EPA  must  take  into  account  a 
submitter's  abiUty  to  pay  the  fee  and  the 
Agency's  cost  of  reviewing  the 
submitted  data.  Section  26(b)  provides 
for  maximum  fees  of  $100  for  a  "small 
business  concern"  and  $2,500  for  all 
others.  Secfion  26(b)(2)  of  TSCA  gives 
EPA  authority  to  define  "small  business 
concern." 

In  addition,  since  proposal  of  this  rule, 
the  Department  of  Housing  and  Urban 
Development — Independent  Agencies 
Appropriations  Act,  1988  (Pub.  L.  100- 
202)  was  enacted  which  contains  a 
provision  authorizing  EPA,  in  1988,  to 
assess  and  collect  fees  and  to  deposit  an 
amount  not  to  exceed  $25  million  into  a 
special  fund  which  shall  be  available  for 
appropriation,  and  remain  available 
until  expended,  to  carry  out  the 
Agency's  activities  in  the  programs  for 
which  the  fees  or  charges  are  made. 

II.  Background 

EPA  issued  a  Notice  of  Availability  of 
its  "PMN  User  Fee  Background  Paper" 
(the  paper),  published  in  the  Federal 
Register  of  July  11, 1986  (51  FR  25250) 
which  included  (1)  the  costs  that  the 
Agency  believes  may  be  defrayed  by  the 
collection  of  such  fees.  (2)  the  major 
options  that  the  Agency  had  identified 
for  implementing  section  26(b),  (3)  a 
preliminary  estimate  of  the  economic 
impacts  of  such  options,  and  (4)  a 
possible  definition  of  "small  business 
concern." 

On  April  20. 1987,  EPA  issued  a 
proposed  rule  (52  FR  12941)  to  establish 
a  fee  of  $100  for  section  5  notices 
submitted  by  small  business  concerns, 
for  low-volume  exemption  notices,  and 
for  test  market  exemption  applications; 
and  $2,500  for  all  other  section  5  notices. 

The  costs  that  EPA  believes  may  be 
defrayed  through  fees  collected  pursuant 
to  section  26(b]  include  all  costs 


associated  with  receiving,  processing, 
storing,  and  analyzing  data  submitted 
pursuant  to  section  5,  as  well  as  all  costs 
associated  with  regulatory  and  other 
actions  that  may  be  prompted  by  a 
submission.  The  direct  cost  elements 
that  may  be  defrayed  include  the 
salaries  and  expenses  (including 
supplies,  training,  travel,  and 
equipment)  of  the  EPA  Office  of  Toxic 
Substances  personnel  associated  with 
these  section  5  activities,  and  the  cost  of 
associated  data  processing,  computer 
equipment,  and  contractor  effort.  Direct 
costs  also  include  support  functions 
such  as  secretarial,  clerical,  and 
supervisory  management.  Indirect  costs 
that  may  be  defrayed  include  research 
and  development  in  support  of  the  PMN 
program.  In  addition,  the  Agency  incurs 
other  general  overhead  such  as 
personnel  processing,  administrative 
management,  budget  execution,  rent, 
and  utilities. 

EPA's  analysis  of  direct  costs  (EPA, 
Office  of  Toxic  Substances.  D.  Gutenson 
and  J.  Newsome.  "Regulatory  Impact 
Analysis")  indicates  that  certain  costs 
are  generally  incurred  with  every  type  of 
section  5  notice.  These  costs  are 
associated  with  the  activities  of 
providing  pre-filing  assistance  to 
submitters,  providing  protection  for^ 
confidential  business  information  (Qpf). 
processing,  duplicating,  and  storing 
documents  contained  in  submission,  and 
initial  risk  screening  (usually  including 
chemical  characterization, 
environmental  and  human  exposure 
analysis,  and  a  preliminary  toxicity 
review  (including  human  and 
environmental  effects)).  These  costs  add 
up  to  approximately  $i3,500  per 
submission.  Office  of  Toxic  Substances 
overhead,  including  supervisors  and 
managers,  clerical  and  secretaries,  adds 
another  $1,800  per  submission.  Those 
submissions  that  require  more  detailed 
analysis  and  regulatory  action  cost 
approximately  $13,000  to  $15,000  more 
per  submission.  None  of  the  above  costs 
include  indirect  Agency  costs,  i.e., 
general  Agency  overhead  such  as  costs 
incurred  by  the  Office  of  General 
Counsel  and  the  Office  of 
Administration,  and  research  and 
compliance  costs. 

The  fees  that  the  Agency  is 
establishing  pursuant  to  section  26(b) 
will  recover  substantially  less  than  the 
total  costs  of  administering  section  5. 
For  fiscal  1987,  total  Agency  costs,  both 
direct  and  indirect,  could  each 
approximately  $22  million  compared  to 
the  maximum  recovery  of  costs  that  the 
Agency  could  receive  pursuant  to 
section  26(b)  of  approximately  $3.8 
million. 
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EPA  received  over  20  comments  from 
the  public  on  the  proposed  rule,  and  this 
final  rule  includes  changes  in  response 
to  the  public  comments.  Those  changes 
are  discussed  to  Unit  IV  below. 

III.  Provisions  of  the  Rule 

After  careful  analysis  of  all  the 
comments  received  by  EPA  of  the 
proposed  rule,  and  review  of  its 
economic  analysis,  the  Agency  has 
decided  to  establish  a  fee  of  $100  for  all 
section  5  notices  received  from  small 
business  concerns,  $1,000  for  section  5 
notices  for  certain  intermediate 
chemical  substances,  and  $2,500  for  all 
other  section  5  submissions,  except  low- 
volume  exemption  notices  and  test 
market  exemption  applications  for 
which  no  fee  is  required.  The  fees  will 
be  collected  at  the  time  of  submission  of 
the  section  5  notice.  EPA  also  has 
deHned  "small  business  concern"  as  any 
firm  whose  sales  when  combined  with 
its  parent  company's  (or  the  firm's  sales, 
if  no  parent  exists)  totaled  $40  million  or 
less  in  its  fiscal  year  preceding  the 
submission  date  of  its  section  5  notice. 

The  rule  also  clarifies  the  status  of 
joint  submitters.  EPA  allows  persons  to 
submit  section  5  notices  jointly  with 
others  (for  example,  see  40  CFR 
720.40(e)).  The  fee  is  the  same  for  a  joint 
submission  of  a  section  5  notice  as  for 
the  same  kind  of  notice  submitted  by  a 
single  firm.  However,  with  respect  to  the 
lower  $100  fee  for  small  business 
concerns,  the  lower  fee  does  not  apply 
to  a  joint  submission  unless  all  the  joint 
submitters  qualify  as  small  business 
concerns  under  the  proposed  definition. 
Each  of  the  joint  submitters  is  required 
in  the  section  5  notice  to  certify  that  it 
qualifies  as  a  small  business  concern 
uder  §  700.43. 

IV.  Response  To  Comments 

The  following  unit  summaries  the 
major  comments  and  discusses  the 
changes  in  the  final  rule  in  response  to 
those  comments. 

EPA  received  a  number  of  comments 
suggesting  that  the  Agency's  costs  of 
administering  the  fee  program  might 
substantially  offset  its  financial  benefit. 
The  Agency's  economic  analysis  shows 
that  the  fee  program  should  generate 
$3.8  million;  the  costs  of  administering 
the  program  are  estimated  to  total 
$35,000.  The  Agency  believes  that  the 
administrative  costs  are  a  negligible 
percent  of  the  expected  revenues. 

Most  comments  asserted  that  the 
establishment  of  fees  for  section  5 
notices  could  or  would  affect 
innovation,  although  all  but  three  of 
these  failed  to  comment  on  the  degree  of 
the  effect.  One  industry  association  and 
one  company  asserted  that  the  10 


percent  foregone  submission  rate  that 
EPA  attributed  to  its  proposed  rule  was 
sufficiently  high  to  contravene  TSCA 
section  2(b)(3)  which  directs  the  Agency 
to  exercise  its  authority  so  as  "not  to 
impede  unduly  or  create  unnecessary 
economic  barriers  to  technological 
innovation  *  *  *"  Another  industry 
association,  whose  comments  were 
subscribed  to  by  a  number  of  member 
companies,  suggested  that  a  correct 
analysis  of  the  data  upon  which  EPA 
relied  for  its  economic  analysis  would 
indicate  a  foregone  submission  rate  of 
about  one-third,  or  over  three  times 
EPA's  estimate. 

With  respect  to  the  foregone 
submission  rate  of  10  percent  associated 
with  the  proposed  rule,  and  the  7.3 
percent  rate  associated  with  the  final 
rule,  EPA  beUeves  that  these  estimates 
are  very  conser\'ative  and  cannot  be 
equated  exactly  with  the  fees'  true  effect 
on  innovation.  Unit  V  below  clarifies 
this  observation.  The  agency  also 
believes  that  Congress  clearly  intended 
that  it  collect  fees  for  section  5  notices 
and  that  inherent  in  that  intention  is  the 
notion  that  fees  will  cause  some  firms  to 
decide  not  to  submit  notices.  However, 
the  Agency  believes  that  the  rule's  effect 
on  innovation  has  been  carefully 
weighed  against  the  purpose  of  section 
26(b).  that  is.  to  raise  revenues  to  defray 
Agency  eosts.  and  thus  is  not  "undue" 
as  that  term  is  used  in  section  2. 

Concerning  the  foregone  submission 
rate  that  should  be  calculated  fi-om  the 
data  base  that  the  Agency  used  for  its 
economic  analysis  (Centaur  Associates 
Inc.  1985:  Analysis  of  Withdrawn  and 
Voluntarily  Tested  PMNs),  the  comment 
fails  to  take  into  account  the  Agency's 
statements  with  respect  to  the  limits  to 
the  value  of  the  Centaur  study  in 
predicting  a  company's  decision  to 
submit  a  PMN.  The  Centaur  study  was 
designed  to  evaluate  a  firm's  attitudes  to 
initiating  testing  after  EPA  had  already 
issued  a  section  5(e)  or  5(f)  order  placing 
restrictions  on  a  new  substance's 
production  or  use.  The  Agency  is  aware, 
from  anecdotal  evidence,  that  some 
firms'  decisions  not  to  test  stemmed 
from  liability  concerns  and 
considerations  other  than  cost.  The 
Agency's  economic  analysis  also  notes 
other  misleading  effects  that  would 
result  from  strictly  interpreting  the 
Centaur  study.  Consequently,  the 
Agency  used  the  Centaur  study  to 
estimate  firms'  marketing  behavior  from 
ranges  of  financial  effects.  Tlius,  as  EPA 
stated  in  its  January  1987  "Economic 
Analysis  of  Proposed  PMN  User  Fee 
Rule"  (in  support  of  its  April  20, 1987 
proposed  rule).  "*  *  *  if  user  fees  are  no 
more  than  1.0  percent  of  the  present 
value  of  sales,  the  user  fees  should  have 


a  minimal  impact  on  PMN  sales  and 
profits  and  mandatory  user  fees  will  not 
affect  a  firm's  decision  to  commercialize 
the  PMN  chemical.  User  fees  in  the 
range  of  1.0  to  3.0  percent  of  the 
expected  present  value  of  sal^s  were 
assumed  to  have  a  moderate  impact  (i.e. 
50  percent)  on  sales  and  an 
indeterminate  effect  on  a  firm's 
marketing  decisions.  If  user  fees  are  3.0 
percent  or  more  of  the  present  value  of 
sales,  it  was  assumed  that  user  fees 
would  have  a  severe  impact  on  sales 
and  that  the  impact  is  likely  to  prevent 
the  firm  from  submitting  a  PMN." 

EPA,  in  its  reevaluation  of  the  impact 
of  its  proposed  fees  on  innovation, 
determined  that  low-volume  exemption 
notices  and  test  market  exemption 
applications  were  extremely  sensitive  to 
even  a  nominal  fee  of  $100.  The 
Agency's  analysis  shows  a  foregone 
submission  rate  of  38  percent  for  the 
low-volum.e  exemption  notices  and  22 
percent  for  the  test  market  exemption 
applications.  Because  the  Agency 
estimated  fee  revenue  of  less  than 
$20,000  for  these  two  categories  of 
submissions  combined,  and  considering 
their  apparent  high  sensitivity  to  even  a 
nominal  fee.  EPA  decided  not  to 
establish  any  fee  for  these  two  types  of 
submissions. 

A  number  of  comments  suggested  that 
companies  be  permitted  to  pay  either  all 
or  a  portion  of  the  appropriate  fee  at  the 
time  they  submitted  their  Notice  of 
Commencement  of  Manufacture  or 
Import  (NOC)  to  the  Agency.  As  EPA 
stated  in  its  April  20, 1987  proposed  rule, 
its  fee  structure  would  not  sufficiently 
defray  the  Agency's  costs  of  reviewing 
PMNs  (which  is  not  dependent  on  new 
chemical  substances' 
commercialization)  if  it  permitted 
payment  of  fees  with  an  NOC.  The 
Agency  estimates  that  it  would  receive 
less  than  $1.5  million  annually  if  it 
collected  fees  with  NOCs.  Furthermore, 
the  Agency  received  no  compelling 
arguments  that  collecting  fees  up  front 
would  have  a  significant  impact  on 
commercialization.  One  comment  on  the 
Agency's  "PMN  User  Fee  Background 
Paper"  (see  unit  VI.  RULEMAKING 
RECORD)  stated  that  fees  would  not  be 
a  deciding  factor  as  to 
commercialization  after  the  PMN  review 
is  completed. 

EPA  received  comments  pointing  out 
that  the  Agency  treats  consolidated 
PMNs  as  one  in  all  respects  except 
identification  numbers,  and 
consequently,  it  would  be  reasonable  to 
charge  just  one  fee  for  such  consolidated 
PMNs.  PMNs  are  consolidated  as  a 
result  of  8  prenotice  agreement  between 
EPA  and  the  submitter  that  the  chemical 
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substances  in  question  are  nearly 
identical  in  structure  and  are  expected 
to  have  the  same  properties.  EPA 
establishes  one  file  and  reviews  the 
consolidated  PMNs  in  the  identical 
manner  as  a  single  unconsolidated  PMN. 
The  Agency  did  not  address  this  issue  in 
its  proposed  rule  (although  it  did 
consider  the  issue  of  PMNs  related  to  a 
sequence  of  intermediates  in  the  same 
manufacturing  process).  EPA  agrees  that 
because  it  treats  a  consolidated  PMN  as 
one  notice  for  review  purposes,  it  is 
reasonable  to  charge  just  one  fee  for  a 
consohdated  PMN  and  has  modified  the 
rule  accordingly. 

EPA,  in  response  to  a  comment,  is 
clarifying  what  it  means  by  the  term 
"sequenced  intermediate".  The  Agency 
means  a  section  5  notice  for  any  new 
chemical  substance  that  is 
"intermediate"  of  another  new  chemical 
substance  for  which  a  section  5  notice  is 
also  submitted.  40  CFR  720.3  defines 
"intermediate"  as  any  chemical 
substance  that  is  consumed,  in  whole  or 
in  part,  in  chemical  reactions  used  for 
the  intentional  manufacture  of  other 
chemical  substances  or  mixtures,  or  that 
is  intentionally  present  for  the  purpose 
of  altering  the  rates  of  such  chemical 
reactions. 

In  response  to  comments  suggesting 
that  charging  a  substantial  fee  for 
"intermediate"  PMNs  would  create  a 
significant  hurdle  to  commercialization, 
EPA  reevaluated  the  effect  that  a  range 
of  fees  would  have  on  the  rate  of 
foregone  submissions  for  intermediate 
chemical  substances.  EPA's  analysis 
shows  that  charging  a  fee  of  either 
$1,000  or  $2,500  for  each  intermediate 
PMN  that  is  submitted  simultaneously 
with  a  "final  product"  PMN  (for  which  a 
$2,500  fee  is  also  paid]  would  result  in  a 
foregone  submission  rate  between  1 
percent  and  3  percent  higher  than  the 
rate  for  all  section  5  notices  subject  to 
the  fee  schedule  in  this  rule.  EPA  has 
decided  to  impose  the  $1,000  fee  on  the 
"intermediate"  submissions  primarily  to 
promote  the  policy  goals  of  more 
efficient  administration  and  review,  and 
to  save  the  resources  associated  with 
multiple  duplicative  reviews  when  the 
"final  product"  PMN  and  the 
"intermediate"  PMNs  are  submitted  to 
EPA  and  reviewed  at  different  times. 

EPA  asked  for  comments  concerning 
the  impact  of  charging  the  proposed 
$2,500  fee  for  polymer  exemption  PMNs 
and  received  eight  comments  suggesting 
either  a  $100  fee,  reduced  fee,  or  no  fee. 
EPA  reanalyzed  the  impact  of  a  $2,500 
fee  on  polymer  exemption  PMNs  and 
concluded  that  11.1  percent  of  such 
submissions  would  be  foregone.  Because 


that  rate  is  not  significantly  different 
from  either  the  overall  foregone 
submission  rate  associated  with  the 
proposed  rule  (10  percent)  or  of  thn  final 
rule  (7.3  percent),  and  because  the 
expected  revenues  involved  (over 
$500,000)  are  a  significant  proportion  of 
the  total  revenues  expected  from  the  fee 
program,  EPA  decided  to  retain  the 
$2,500  fee  for  this  category  of 
submission. 

EPA  received  two  comments  that 
express  the  concern  that  upcoming 
Agency  rules  for  treating  "new" 
microorganisms  for  PMN  purposes  may 
result  in  a  fee  burden  that  would  have  a 
chilling  effect  on  innovation.  The 
Agency  had  httle  experience  with  the 
subject  of  PMNs  for  micoorganisms 
(EPA  has  received  12  PMNs  to  date  for 
microorganisms).  However,  the  Agency 
has,  and  expects  to  continue,  to  expend 
considerable  resources  reviewing  this 
category  of  submission  and  has  received 
no  data  or  compelling  argument  to 
support  lowering  or  eliminating  fees  for 
these  submissions.  The  Agency  will  be 
considering  fee  issues  when  it  proposes 
rules  for  review  of  microorganisms 
under  TSCA.  EPA  recommends  that 
companies  comment  on  the  effect  of  fees 
on  the  innovation  of  new 
microorganisms  at  the  time  that  the 
Agency  proposes  those  rules. 

A  number  of  comments  questioned 
EPA's  authority  to  collect  fees  pursuant 
to  TSCA  section  26  because  at  the  time 
EPA  proposed  its  fee  rule  the  monies 
were  expected  to  go  to  the  general 
Treasury  and  thus  not  directly  benefit 
the  Agency.  EPA's  authority  to  collect 
fees  under  section  26(b]  is  not 
dependent  on  the  disposition  of  the 
funds  collected.  In  any  event,  as 
discussed  in  Unit  I.  above,  recent  budget 
legislation  (Pub.  L  100-202]  establishes 
a  special  fund  for  all  agency  user  fees 
and  provides  for  expenditure  of  those 
funds  by  the  Agency  subject  to 
Congressional  appropriation. 

One  conunent  recommended  EPA 
established  a  $100  fee  for  any  section  5 
notice  that  did  not  receive  Agency 
review  subsequent  to  its  Chemistry 
Review  and  Search  Strategy  (CRSS) 
decision.  The  Agency  has  determined 
that  it  spends  more  than  $2,500  on 
handling  a  submission  through  the  CRSS 
decision  point,  and  is  not  persuaded  that 
a  lower  fee  is  justified  for  this  category 
of  submission  based  solely  on  the 
argument  that  these  submissions  receive 
less  attention  than  submissions  that  are 
reviewed  subsequent  to  the  CRSS 
decision. 

In  response  to  comments  requesting 
that  the  Agency  refund  fees  collected  for 


notices  for  chemical  substances  that, 
subsequent  to  payment,  are  found  by  the 
Agency  to  be  already  on  the  Inventory, 
EPA  has  modified  the  rule  to  provide  for 
such  refunds. 

One  comment  suggested  crediting  fees 
against  test  expenses.  While  such 
crediting  might  promote  some  Increase 
in  worthwhile  testing,  the  Agency 
believes  that  such  effect  is  problematic; 
the  crediting  would  be  very  difficult  to 
administer  and  it  probably  would  result 
in  negligible  fee  revenues. 

Concerns  were  expressed  that  EPA's 
review  process  will  be  unduly  delayed 
as  a  result  of  a  submitter's  check  going 
to  a  location  different  than  the  section  5 
notice  destination.  EPA  will  review 
section  5  notices  in  the  same  manner 
that  the  Agency  has  been  reviewing 
them  provided  that  submitters  certify  on 
their  submission  that  they  have  paid  the 
appropriate  fee.  The  Agency  is 
establishing  procedures  to  verify  the 
receipt  of  the  remittances  that  should 
provide  adequate  time  to  make  the 
verification.  Should  EPA,  subsequent  to 
its  verification  effort,  determine  that  the 
appropriate  fee  was  not  remitted  at  the 
time  the  section  5  notice  was  submitted, 
the  Agency  will  consider  the  notice  to 
be  incomplete  and  %vill  so  notify  the 
submitter.  Note  that  submissions  will  be 
considered  incomplete  if  they  lack  a 
certification  that  the  fee  has  been  paid. 

EPA  received  a  number  of  conunents 
suggesting  various  changes  to  the 
Agency's  interpretation  of  TSCA  that,  if 
adopted,  would  make  many  PMNs 
unnecessary,  or  would  permit  a  greater 
number  of  PMN  exemptions.  The 
Agency  is  not  addressing  these 
conunents  because  they  are  beyond  the 
scope  of  this  rulemaking. 

A  number  of  comments  addressed  the 
question  of  the  international  impact  of 
the  fees.  One  importer  suggested  that 
the  fees  would  create  a  marketing 
advantage  for  companies  already 
established  in  the  U.S.;  one  domestic 
company  suggested  that  because  fees 
would  adversely  affect  domestic 
innovation,  domestic  producers  will 
increasingly  find  themselves  at  the 
mercy  of  innovative  imports;  one 
association  and  a  number  of  domestic 
companies  asserted  that  because 
importers  likely  would  not  pay  fees  for 
intermediate  chemicals,  then  their  "final 
product"  chemicals  would  have  a 
competitive  advantage  over  the 
domestic  producer  who  did  pay  fees  for 
intermediate  as  well  as  "final  product" 
chemicals.  The  Agency  does  not  believe 
that  the  modest  level  of  fees  contained 
in  this  rule  would  significantly  affect  the 
competitiveness  of  domestic  producers 
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vis-a-vls  importers  any  more  than  it 
would  affect  innovation.  The  Agency's 
analysis  of  the  effect  of  fees  on 
decisions  not  to  pursue  PMN  review 
suggests  that  fees  in  most  instances  will 
not  affect  a  producer's  decision  to 
market  and  compete  against  either 
another  domestic  producer  or  an 
importer. 

V.  Economic  Impacts 

A.  Introduction 

In  the  Regulatory  Impact  Analysis 
(RIA),  EPA  considered  the  costs  to 
society  of  this  rule  as  being  the  sum  of 
the  direct  costs  to  the  government  of 
administering  the  fee  program  and  the 
net  benefits  that  society  would  have 
realized  from  the  new  chemical 
substances  that  are  foregone  as  a  result 
of  the  fee  rule.  The  fees  themselves  are 
not  social  costs,  but  rather  transfers  (the 
cost  to  industry  of  the  fees  equals  the 
revenue  received  by  the  Agency).  From 
the  perspective  of  the  regulated 
community,  however,  the  fees  are 
additional  costs  of  doing  business,  and 
the  RIA  considers  the  impacts  of  these 
fees  in  relation  to  revenue  from  new 
chemical  substances. 

The  Agency  estimates  that  tracking 
and  validating  fees  will  cost  the  Agency 
approximately  $29,000  to  $35,000  per 
year.  The  Agency  cannot  quantitatively 
estimate  the  social  cost  of  foregone 
activities,  but  it  has  estimated  the 
number  of  foregone  submissions,  and 
has  used  this  approach  to  reflect  the 
potential  for  adverse  effect  on  chemical 
innovation.  EPA  estimates  that  under 
the  final  rule  7.3  percent  of  the  expected 
number  of  new  chemical  substance 
submissions  would  be  foregone  as  a 
result  of  the  user  fee.  The  transfer  (cost 
to  industry  and  Agency  revenue)  is 
estimated  to  be  $3.8  million. 

B.  Methodology 

To  assess  fully  the  costs  of  the  fees  to 
society,  the  Agency  would  need  first  to 
estimate  the  impact  on  the  expected 
profitability  of  the  new  chemical 
substance  as  a  result  of  any  potential 
fee.  Since  the  Agency  believes  that  at 
some  reduced  level  of  profitability,  a 
firm  will  choose  not  to  submit  a  notice 
for  a  new  chemical  substance  rather 
than  incur  any  additional  costs  prior  to 
commercialization,  the  second  step 
would  be  to  translate  the  impact  on 
profitability  into  an  estimate  of  the 
number  of  new  substances  that  would 
be  foregone.  The  third  step  would  be  to 
estimate  the  benefits  associated  with 
those  foregone  new  substances.  The 
Agency  cannot  estimate  the  benefits 
from  the  foregone  new  substances;  the 
RIA  captures  the  costs  of  the  fee  rule  by 


addressing  the  first  two  steps  above,  i.e., 
by  analyzing  the  impact  to  industry  in 
terms  of  the  rate  of  foregone  new 
substance  submissions  from  any 
potential  fee. 

The  impact  is  estimated  by  examining 
user  fees  as  a  portion  of  the  present 
value  of  expected  sales  for  a  sample  of 
new  chemical  substances,  (potentially 
submitted  in  PMNs  and  exemptions). 
The  Agency  has  observed  a  very  low 
threshold  for  which  companies  decide  to 
withdraw  a  submission  rather  than  incur 
additional  upfront  costs.  Decision 
criteria  were  developed  from  these 
observed  thresholds  which  are  used  to 
predict  the  effect  a  user  fee  will  have  on 
a  firm's  decision  to  submit. 

The  Agency  initially  examined  the 
impacts  for  4  regulatory  options.  In 
addition  to  the  categories  of 
submissions  considered  in  the  economic 
analysis  to  support  the  proposed  rule 
(small  businesses,  low  volume 
exemptions  and  polymers),  this  analysis 
also  estimates  the  impacts  on 
submission  of  test  market  exemption 
applications  and  PMNs  for 
intermediates  (sequences  of 
intermediates  in  the  same 
manufacturing  process). 

The  regulatory  options  are  shown  in 
Table  I  below. 


Table  I.— Regulatory  Options 


Category 

Regulatofy  options 

descnption 

1             2 

3            4 

Small  business 
Low  votume 

exemption 

Test  market 

exemption 

Polymer  PMNs.. 
Intermediate 

PMNs 


Ottiers.. 


(dollars  per 

submissi 

100 

100 

100 

100 

100 

100 

100 

100 

100 

2500 

2500 

100 

2500 

'  100 

500 
1000 

2500 

2500 

2500 

2500 

100 

100 

100 
100 

100 
2500 


'  Regulatory  Option  2  actually  examines  3  alterna- 
tive fees  lof  PMNs  for  sequences  of  intemiediates: 
StOO.  S500.  $1000.  In  eacfi  case,  ttie  fee  for  the 
final  PMN  in  the  sequence  is  set  at  $2,500. 


C.  Impacts 

The  Agency  estimates  that  11.4  to  12.7 
percent  of  submissions  would  be 
foregone  as  a  result  of  the  fees  defined 
in  these  regulatory  options.  EPA 
estimates  the  cost  of  the  fees  (as  well  as 
agency  revenue)  to  be  between  $3.28 
and  $3.99  million.  Table  II  summarizes 
the  impacts  of  options  1-4. 


Table  11.— Impacts  of  Initial 
Regulatory  Options 


Regulatory 
options 


Percentage  of 

sutKnissions 

foregone 


Total  costs  to 

industry  ( ^  EPA 

revenue)  dollars 

million 


12.7 

122-12.5 
11.9 
11.4 


3.99 
3L40 


The  RIA  indicates  that  two  types  of 
submissions  are  verj'  sensitive  to  even 
low  fees.  Both  low  volume  exemption 
notices  (LVENs)  and  test  market 
exemption  applications  (TMEAs)  have 
high  foregone  submission  rates  (38  and 
22.5  percent,  respectively)  at  low  ($100) 
user  fee  requirements.  Because  of  the 
extreme  sensitivity  of  these  two  types  of 
submissions  to  low  fees,  the  Agency  re- 
evaluated the  impacts  of  each  regulatory 
option  with  a  $0  fee  LVENs  and  TNffiAs. 
The  results  are  shown  in  Table  III 
below. 

Table  III.— Impacts  of  Modified 
Regulatory  Options 


Regulatory 
option 

Percentage  of 

foregone 
submissions 

Cost  of 

submissions 

( =  EPA  revenue) 

1  ' 

7.5 

7.0-7.3 
6.7 
6.2 

3^ 

2  ' 

9M 

3  ' „ 

4  ' 

a47 

326 

'  Options  are  ttie  same  as  options  1-4  m  Tatite  I, 
except  that  tees  for  low  votume  exemption  notices 
and  test  market  exemption  applications  are  set  at 
zero. 

Providing  an  exemption  to  LVEN  and 
TMEA  submissions  reduces  the  foregone 
submission  rate  approximately  50 
percent  for  each  regulatory  option.  The 
total  cost  to  industry  of  the  fee  as  well 
as  the  Agency  revenue  is  reduced  by 
less  than  1.0  percent. 

Under  the  final  rule  (modified 
regulatory  option  2)  the  fee  for 
submissions  from  small  businesses  is  set 
at  $100,  the  fee  for  low  volume 
exemption  notices  and  test  market 
exemption  applications  is  set  at  zero, 
the  fee  for  sequences  of  intermediates  is 
set  at  $1000  for  each  (wirh  the  fee  for  the 
final  submission  in  the  sequence  set  at 
$2500).  and  the  fee  for  all  other 
submissions  is  set  at  $2500.  The  Agency 
estimates  that,  with  this  fee  structure, 
7.3  percent  of  the  expected  number  of 
new  chemical  substance  submissions 
would  be  foregone  as  a  result  of  the 
fees.  This  is  probably  an  upper  bound 
estimate  of  the  impacts. 

There  are  several  sources  of  bias 
introduced  that  could  result  in  an 
overestimate  of  the  impacts.  First,  the 
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impact  for  the  categories  of  submissions 
is  based  on  a  sample  of  submissions. 
The  characteristics  of  some  of  the 
categories  have  changed  since  the  time 
frame  which  the  sample  was  drawn. 
Lower  impacts  would  be  expected  if 
these  differences  could  be  quantitatively 
factored  into  the  analysis. 

Second,  the  decision  criteria  used  to 
predict  whether  a  firm  will  be  choose  to 
submit  are  based  on  the  observed 
behavior  of  firms  in  response  to  a 
request  for  testing  in  a  TSCA  section 
5(e)  order.  Thus,  the  furo  was  operating 
with  the  knowledge  that  the  Agency  had 
health  or  environmental  concerns  over 
the  introduction  of  the  new  chemical 
substance.  A  given  dollar  amount  of  fee 
is  not  expected  to  have  as  great  an 
impact  on  the  firm's  decision  to  submit  a 
notice  as  would  the  same  dollar  amount 
of  a  testing  requirement.  Therefore,  the 
decision  criteria  result  in  an 
overestimate  of  foregone  submissions. 

Finally,  although  7.3  percent  of 
submissions  may  be  foregone,  this  does 
not  necessarily  mean  that  a  similar 
percentage  of  the  value  of  new  chemical 
substance  innovation  will  be  lost. 
Indeed,  it  seems  likely  that  the 
substances  in  those  submissions  which 
are  foregone  would  be  among  the  least 
valuable;  therefore  the  loss  to  society 
would  be  significantly  smaller  than  the 
seven  percent  estimate  would  imply. 

VI.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-280002A).  A  public  version  of  the 
record,  without  any  confidential 
business  information,  is  available  to  the 
public  in  the  TSCA  Public  Docket  Office. 
Rm.  NE-G004,  401  M  Street  SW.. 
Washington,  DC  20460,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  record  includes  information 
considered  by  EPA  in  developing  this 
rule.  The  record  now  includes  the 
following  categories  of  information: 

1.  Federal  Register  notices. 

2.  Support  documents. 

3.  Public  comments. 

Vn.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  subject  to  the  requirement 
of  Regulatory  Impact  Analysis.  This  rule 
is  not  major  as  that  term  is  defined  in 
section  1(b)  because:  The  annual  effect 
on  the  rule  on  the  economy  will  be  less 
than  $100  million  (less  than  $4  million); 
it  will  not  cause  any  significant  increase 
in  costs  or  prices  for  any  sector  of  the 
economy  or  for  any  geographic  region; 


and  it  will  not  result  in  any  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation  or  on  the  ability  of  United 
States  enterprises  to  compete  with 
foreign  enterprises  in  domestic  or 
foreign  markets. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  prior  to  publication  as  required 
by  Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  (b)).  EPA 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses 
because  the  fee  proposed  for  small 
business  concerns,  although  it  will 
adversely  affect  the  submission  of  some 
notices  for  new  chemical  substances  is 
unlikely  to  have  a  significant  impact  on 
any  firm's  overall  profitability. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
have  been  assigned  OMB  control 
number  2070-0012  and  2070-0038. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  five  minutes  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to: 

1.  Chief,  Information  Policy  Branch  (PM- 
223),  EPA,  401  M  Street  SW., 
Washington.  DC  20460 

2.  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20503 

(Attn:  Desk  Officer  for  EPA) 

List  of  Subjects  in  40  CFR  Part  700 

Chemicals,  Environmental  protection. 
User  fees. 

Dated:  August  9. 1988. 
Le«  M.  Thomas, 

Administrator. 

Therefore,  40  CFR,  Chapter  I, 
Subchapter  R,  is  amended  by  adding 
Part  700,  consisting  at  this  time  of 
Subpart  C,  to  read  as  follows: 


PART  700-GENERAL 

Subparts  A  and  B— (ReMrved] 

Subpart  C— F««s 

Sec. 

700.40  Purpose  and  appUcability. 

700.43  Definitions. 

700.45  Fee  payments. 

700.49  Failure  to  remit  fees. 

Authority:  15  U.S.C.  2625. 

§  700.40    Purpose  and  appHcabHfty. 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  collect  fees  from 
manufacturers,  importers,  and 
processors  who  submit  notices  and 
applications  to  EPA  under  section  5  of 
the  Toxic  Substances  Control  Act  (15 
U.S.C.  2604)  to  defray  part  of  EPA's  cost 
of  administering  the  Act. 

(b)  Applicability.  This  subpart  applies 
to  all  manufacturers,  importers,  and 
processors  who  submit  certain  notices 
and  applications  to  EPA  under  section  5 
of  the  Act. 

§700.43    Definitions. 

Definitions  in  section  3  of  the  Act  (15 
U.S.C.  2602],  as  well  as  definitions 
contained  in  §§704.3  and  720.3  of  this 
chapter,  apply  to  this  subpart  unless 
otherwise  specified  in  this  section.  In 
addition,  the  following  definitions  apply: 

"Consolidated  premanufacture  notice" 
or  "consolidated  PMN"  means  any  PMN 
submitted  to  EPA  that  covers  more  than 
one  chemical  substance  (each  being 
assigned  a  separate  PMN  number  by 
EPA)  as  a  result  of  a  prenotice 
agreement  with  EPA  (See  48  FR  21734). 

"Exemption  application"  means  any 
apphcation  submitted  to  EPA  imder 
section  5(h)(2)  of  the  Act. 

"Exemption  notice"  means  any  notice 
submitted  to  EPA  under  $  723.175  of  this 
chapter. 

"Final  product"  means  a  new 
chemical  substance  (as  "new  chemical 
substance"  is  defined  in  S  720.3  of  this 
chapter)  that  is  manufactiu^d  by  a 
person  for  distribution  in  commerce,  or 
for  use  by  the  person  other  than  as  an 
intermediate. 

"Intermediate  premanufacture  notice" 
or  "intermediate  PMN"  means  any  PMN 
submitted  to  EPA  for  a  chemical 
substance  which  is  an  intermediate  (as 
"intermediate"  is  defined  in  §  720.3  of 
this  chapter)  in  the  production  of  a  final 
product,  provided  that  the  PMN  for  the 
intermediate  is  submitted  to  EPA  at  the 
same  time  as,  and  together  with,  the 
PMN  for  the  final  product  and  that  the 
PMN  for  the  intermediate  identifies  the 
final  product  and  describes  the  chemical 
reactions  leading  from  the  intermediate 
to  the  final  product.  If  PMNs  are 
submitted  to  EPA  at  the  same  time  for 
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several  intermediates  used  in  the 
production  of  a  final  product,  each  of 
those  is  an  intermediate  PMN  if  they  all 
identify  the  final  product  and  every 
other  associated  intermediate  PMN  and 
are  submitted  to  EPA  at  the  same  time 
as,  and  together  with,  the  PMN  for  the 
final  product. 

"Joint  submitters"  means  two  or  more 
persons  who  submit  a  section  5  notice 
together. 

"Person"  means  a  manufacturer, 
importer,  or  processor. 

"Premanufacture  notice"  or  "PMN" 
means  any  notice  submitted  to  EPA 
pursuant  to  section  5(a)(1)(A)  of  the  Act 
in  accordance  with  Part  720  of  this 
chapter  or  §  723.250  of  this  chapter. 

"Section  5  notice"  means  any  PMN. 
consolidated  PMN,  intermediate  PMN, 
significant  new  use  notice,  exemption 
notice,  or  exemption  application. 

"Significant  new  use  notice"  means 
any  notice  submitted  to  EPA  pursuant  to 
section  5(a)(1)(B)  of  the  Act  in 
accordance  with  Part  721  of  this  chapter. 

"Small  business  concern"  means  any 
person  whose  total  annual  sales  in  the 
person's  fiscal  year  preceding  the  date 
of  the  submission  of  the  applicable 
section  5  notice,  when  combined  with 
those  of  the  parent  company  (if  any),  are 
less  than  $40  million. 

§  TOOAS    Fee  payments. 

(a)  Persons  who  must  pay  fees. 
Persons  submitting  a  section  5  notice  to 
EPA  shall  remit  for  each  such  notice  the 
appropriate  fee  identified  in  paragraph 
(b)  of  this  section  in  accordance  with  the 
procedures  in  paragraph  (e)  of  this 
seetkm. 

(b)  Fees.  Persons  shall  remit  fee 
payments  to  EPA  as  follows: 

(1)  Small  business  concerns.  Small 
business  concerns  shall  remit  a  fee  of 
$100  for  each  section  5  notice  submitted. 

(2)  Others.  Persons  other  than  small 
business  concerns  shall  remit  fees 
according  to  the  type  of  section  5  notice 
as  follows: 

(i)  Premanufacture  notices  and 
consolidated  premanufacture  notices. 
Persons  shall  remit  a  fee  of  $2,500  for 
each  PMN  or  consolidated  PMN 
submitted. 

(ii)  Intermediate  premanufacture 
notices.  Persons  shall  remit  a  fee  of 
$1,000  for  each  intermediate  PMN. 
However,  for  the  PMN  for  the  final 
product  the  person  shall  submit  the  fee 
in  paragraph  (b)(2)(i)  of  this  section. 

(iii)  Significant  new  use  notices. 
Persons  shall  remit  a  fee  of  $2,500  for 
each  significant  new  use  notice 
submitted. 

(iv)  Exemption  applications.  Persons 
shall  remit  a  fee  of  $2,500  for  each 


exemption  application  submitted  under 
section  5(h)(2)  of  the  Act. 

(v)  Exemption  notices.  Persons  shall 
remit  a  fee  of  $2,500  for  each  exemption 
notice  submitted  under  S  723.175  of  this 
chapter. 

(c)  No  fee  required.  Persons  are 
exempt  from  remitting  any  fee  for 
submissions  under  SS  720.38  and  723.50 
of  this  chapter. 

(d)  Joint  submitters.  Joint  submitters 
of  a  section  5  notice  are  required  to 
remit  the  appropriate  fee  identified  in 
paragraph  (b)  of  this  section  for  each 
section  5  notice  regardless  of  the 
number  of  joint  submitters  for  that 
notice.  To  qualify  for  the  fee  identified 
in  paragraph  (b)(1)  of  this  section,  each 
joint  submitter  of  a  section  5  notice  must 
quaUfy  as  a  small  business  concern 
under  S  700.43. 

(e)  Remittance  procedure.  (1)  Each 
remittance  under  this  section  shall  be  in 
United  States  currency  and  shall  be  paid 
by  money  order,  bank  draft,  or  certified 
check  drawn  to  the  order  of  the 
Environmental  Protection  Agency. 

(2)  Each  remittance  shall  be  sent  to 
the  Environmental  Protection  Agency, 
HQ  Accounting  Operations  Board, 
attention:  TS/PMN,  P.O.  360227M, 
Pittsburgh,  PA  15251.  The  remittance 
shall  not  be  sent  to  EPA  with  the  section 
5  notice.  The  section  5  notice  is  to  be 
sent  to  Document  Processing  Center, 
Office  of  Toxic  Substances  (TS-790). 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW..  Washington.  DC 
20460. 

(3)  Persons  who  submit  a  section  5 
notice  shall  place  a  unique  identifying 
BOiber,  wkich  must  iaclude  tke  Utters 
*TS"  followed  by  a  combination  of  8 
numbers  (letters  may  be  substituted  for 
some  numbers),  on  the  front  page  of 
each  section  5  notice  submitted.  The 
same  identifying  number  and  the 
submitter's  name  must  appear  on  the 
corresponding  fee  remittance  under  this 
section.  If  a  remittance  applies  to  more 
than  one  section  5  notice,  the  person 
shall  include  the  name  of  the  submitter, 
the  identifying  number  for  each  section 
5  notice  to  which  the  remittance  applies, 
and  the  amount  of  the  remittance  which 
applies  to  each  notice.  Any  remittance 
not  having  the  identifying  name  and 
number  described  above  will  be 
returned  to  the  remitter. 

(4)(i)  Each  person  who  remits  the  fee 
identified  in  paragraph  (b)(1)  of  this 
section  for  a  PMN,  consolidated  PMN, 
intermediate  PMN,  or  significant  new 
use  notice  shall  write  or  type  the  words, 
"The  company  named  in  Part  1,  section 
A  is  a  siiiull  business  concern  under  40 
CFR  700.43  and  has  remitted  a  fee  of 
$100  in  accordance  with  40  CFR 
700.45(b)."  under  "CERTIFICATION"  on 


Page  2  of  the  Premanufacture  Notice  for 
New  Chemical  Substances  (EPA  Form 
7710-25  (4-26-83)). 

(ii)  Each  person  who  remits  the  fee 
identified  in  paragraph  (b)(1)  of  this 
section  for  an  exemption  application 
under  section  5(h)(2)  of  the  Act  shall 
include  the  words,  "Each  company 
identified  in  this  application  is  a  small 
business  concern  imder  40  CFR  700.43 
and  has  remitted  a  fee  of  $100  in 
accordance  with  40  CFR  700.45(b)."  in 
the  exemption  application. 

(iii)  Each  person  who  remits  the  fee 
identified  in  paragraph  (b)(1)  of  this 
section  for  an  exemption  notice  under 
§  723.175  of  this  Chapter  shall  include 
the  words.  "Each  company  identified  in 
this  notice  is  a  small  business  concern 
under  40  CFR  700.43  and  has  remitted  a 
fee  of  $100  in  accordance  with  40  CFR 
700.45(b)."  in  the  certification  required 
in  §  723.175(i)(l)(x)  of  this  chapter. 

(5)(i)  Each  person  who  remits  a  fee 
identified  in  paragraph  (b)(2)  of  this 
section  for  a  PMN.  consolidated  PMN, 
intermediate  PMN,  or  significant  new 
use  notice  shall  write  or  type  the  words. 
"The  company  named  in  Part  1,  section 
A  has  remitted  the  fee  specified  in  40 
CFR  700.45  (b)  "  under 
"CERTIFICATION"  on  page  2  of  the 
Premanufacture  Notice  for  New 
Chemical  Substances  (EPA  Form  7710- 
25  (4-26-63)). 

(ii)  Each  person  who  remits  the  fee 
identified  in  paragraph  (b)(2)  of  this 
section  for  an  exemption  application 
■nder  section  (5)(h)(2)  of  the  Act  shall 
kicludc  the  words.  "Each  company 
identified  in  this  application  has 
remitted  a  fee  of  $2,500  in  accordance 
with  40  CFR  700.45(b)."  in  the  exemption 
application. 

(iii)  Each  person  who  remits  the  fee 
identified  in  paragraph  (b)(2)  of  this 
section  for  an  exemption  notice  under 
§  723.175  of  this  chapter  shall  include 
the  words.  "Each  company  identified  in 
this  notice  has  remitted  a  fee  of  $2,500  in 
accordance  with  40  CFR  700.45(b)."  in 
the  certification  required  in 
5  723.175(i)(l)(x)  of  this  chapter. 

(f)  Fee  refunds.  EPA  will  refund  any 
fee  paid  for  a  section  5  notice  whenever 
the  Agency  determines: 

(1)  That  the  chemical  substance  that  is 
the  subject  of  a  PMN,  intermediate 
PMN,  exemption  application,  or 
exemption  notice  is  not  a  new  chemical 
substance  as  of  the  date  of  submission 
of  the  notice. 

(2)  In  the  case  of  a  significant  new  use 
notice,  that  the  notice  was  not  required. 

(3)  The  notice  is  incomplete  under 
§  720.65(c)  of  this  chapter. 
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(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  2070-0012  and 
2070-0038) 

§  700.49    Failure  to  remit  fees. 

EPA  will  not  consider  a  section  5 
notice  to  be  complete  unless  the 
appropriate  certification  under 
§  700.45(e]  is  included  and  until  the 
appropriate  remittance  under  §  700.45(b) 
has  been  sent  to  EPA  as  provided  in 
§  700.45(e)  and  received  by  EPA.  EPA 
will  notify  the  submitter  that  the  section 
5  notice  is  incomplete  in  accordance 
with  §  720.65(c)  of  this  Chapter. 

[FR  Doc.  88-18452  Filed  8-16-88;  8:45  ani] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Put>lic  and  Indian  Housing 

[Docket  No.  N-68-1811:  FR-2467] 

Putilic  Housing  Child  Care 
Demonstration  Program 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing, 

HUD. 

action:  Notice  of  fund  availability. 

summary:  hud  is  announcing  the 
availability  of  $5  million  for  fiscal  year 
1988  under  the  Public  Housing  Child 
Care  Demonstration  program  (Sec.  117, 
Pub.  L  100-242,  approved  February  5, 
1988).  The  demonstration  is  intended:  (1) 
to  provide  grants  to  nonprofit 
organizations  to  assist  in  establishing 
child  care  facilities  in  lower  income 
housing  projects  so  that  the  parents  or 
guardians  of  preschool  or  school-aged 
children  may  seek,  retain  or  train  for 
employment;  and  (2]  to  determine  the 
extent  to  which  the  availability  of  child 
care  services  in  lower  income  housing 
projects  facilitates  the  employability  of 
the  parents  or  guardians  of  children 
residing  in  public  housing.  Grant  funds 
may  be  used  for  the  minor  renovation  of 
child  care  facilities  and  for  certain 
operating  expenses. 

DATES:  Submissions  must  be  received  in 
Room  4100  of  HUD  by  5:15  p.m..  Eastern 
Standard  Time,  on  October  3, 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 
Odessa  Burroughs,  Project  Management 
Division  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Room  4122.  Washington,  DC  20410, 
telephone  (202]  755-7970.  [This  is  not  a 
toll-free  number]. 
SUPPLEMENTARY  INFORMATION: 

Background 

Over  the  past  several  years,  both 
HUD  and  Congress  have  expressed 
growing  interest  in  increasing  the 
economic  mobility  of  public  housing 
residents.  Since  1982,  HUD  has  initiated 
several  demonstrations  and  technical 
assistance  projects  designed  to  improve 
the  economic  mobility  and  general  living 
conditions  of  residents  in  public  housing 
or  families  eligible  for  public  or  assisted 
housing  [e.g.,  see  the  Project  Self- 
Sufficiency  notice  published  in  the 
Federal  Register  on  May  21, 1984,  49  PR 
21433). 

Under  Section  222(a]  of  the  Housing 
and  Urban-Rural  Recovery  Act  of  1983 
(HURRA),  Congress  authorized  the 
Public  Housing  Child  Care 


Demonstration  program  ("PHCC")  for 
the  purpose  of  determining  the 
feasibility  of  using  public  housing 
facilities  to  provide  child  care  service 
for  lower  income  families  residing  in 
public  housing. 

In  enacting  this  demonstration 
program,  it  was  Congress'  belief  that 
residents  of  public  housing  want  to  be 
employed  or  to  enroll  in  training  and 
education  programs,  but  that  many 
experience  difficulty  because  they  are 
unable  to  obtain  convenient  or 
affordable  care  for  their  children.  In 
1986,  HUD  completed  a  congressionally 
mandated  study  of  child  care  programs 
in  public  housing  projects.  While  the 
study  disclosed  a  vnde  range  of  existing 
child  care  programs,  it  was  unable  to 
correlate  the  effect  of  these  programs  on 
public  housing  resident  employment. 
(Copies  of  this  study  can  be  obtained  by 
writing  to  HUD-USER,  P.O.  Box  280, 
Germantown.  Maryland  20874). 

On  February  5. 1988,  President  Reagan 
signed  the  Housing  and  Community 
Development  Act  of  1987  ("the  1987 
Act")  (Pub.  L.  100-242).  Section  117  of 
the  1987  Act  amends  the  PHCC 
demonstration  under  HURRA  and 
provides  that  grants  may  be  awarded  to 
nonprofit  organizations  for  the  purpose 
of  operating  child  care  programs  that 
enable  the  parents  or  guardians  of 
young  children  to  be  employed  or  to 
receive  employment  training.  The 
primary  objective  of  the  demonstration 
is  to  determine  whether  the  availability 
of  on-site  child  care  enables  public 
housing  residents  to  obtain  or  retain 
jobs,  or  to  enroll  in  training  that  might 
lead  to  employment. 

Public  Housing  Agencies  (PHAs)  are 
encouraged  to  work  with  the  nonprofit 
grantee  to  develop  a  comprehensive 
program  of  providing  training,  services, 
and  employment  for  public  housing 
residents  in  conjunction  with  the  use  of 
PHCC  grant  funds  to  establish  child  care 
facilities  under  this  demonstration.  This 
also  applies  to  Indian  Housing 
Authorities. 

Program  Requirements 

J.  Definitions 

Lower  Income  housing  project  means 
housing  developed,  acquired,  or  assisted 
by  a  public  housing  agency  under  the 
United  States  Housing  Act  of  1937.  other 
than  under  section  8.  A  project  may 
contain  one  or  more  buildings. 

Minor  renovations  means  labor, 
materials,  tools,  and  other  costs  related 
to  the  reconfiguration  of  space, 
installation  of  bathrooms,  kitchens, 
renovations  necessary  to  achieve 
compliance  with  physical  accessibility 
standards  for  the  handicapped,  or  that 


are  required  to  meet  State  or  local 
licensing  and  building  code  standards, 
painting  and  lighting.  Minor  renovation 
does  not  include  cost  associated  with 
lead-based  paint  inspection  or 
abatement. 

Nonprofit  organization  means  a 
secular  or  religious  organization,  no  part 
of  the  net  earnings  of  which  may  inure 
to  the  benefit  of  any  member,  founder, 
contributor,  or  individual.  The 
organization  must: 

(a)  have  a  voluntary  board: 

(b)(1)  Have  a  functioning  accounting 
system  that  is  operated  in  accordance 
with  generally  accepted  accounting 
principles;  or 

(2)  Designate  an  entity  that  will 
maintain  a  functioning  accounting 
system  for  the  organization  in 
accordance  with  generally  accepted 
accounting  principles;  and 

(c)  Practice  nondiscrimination  in  the 
provision  of  assistance  under  the  Public 
Housing  Child  Care  Demonstration 
program  in  accordance  with  the 
authorities  at  section  13.1  of  this  NOFA. 

Operating  expenses  means  expenses 
that  a  grantee  incurs  for  planning  and 
development  costs,  administration, 
maintenance,  minor  or  routine  repairs, 
security,  utilities,  furnishings, 
equipment,  insurance,  and  staff  salaries. 

2.  Applicants 

2.1.  Eligibility.  Any  nonprofit 
organization  is  eligible  to  receive  a  grant 
under  this  Demonstration.  The 
Department  wishes  to  encourage 
applications  from  public  housing 
resident  associations,  resident  councils, 
and  resident  management  corporations, 
as  well  as  other  community-based 
nonprofit  organizations  that  have 
proven  experience  in  providing  child 
care  or  other  related  services  to  lower 
income  families.  HUD  also  encourages 
community-based,  nonprofit 
organizations  with  this  experience  to 
submit  applications  for  a  grant  under 
this  Demonstration. 

2.2.  Multiple  applications.  An  eligible 
nonprofit  organization  may  submit 
multiple  applications  under  this 
demonstration,  so  long  as  each 
application  requests  funding  to  estabUsh 
a  child  care  facility  located  in  a  different 
lower  income  housing  project. 

3.  Grant  Amounts 

3.1  Maximum  grant  amount.  To  ensure 
that  grants  are  provided  to  the  largest 
number  of  nonprofit  organizations 
practicable,  the  maximum  grant  amount 
is  $100,000.  Applicants  are  advised  that 
preference  will  be  given  to  applicants 
demonstrating  a  high  level  of  non-HUD 
funding  and  that  intend  to  provide 
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continued  support  for  the  child  care 
program  following  the  expiration  of  the 
demonstration  grant  award. 

3.2.  Seed  money.  In  making  grant 
award  determinations.  HUD  will  give 
preference  to  those  applicants  that 
intend  to  use  grant  amounts  as  start-up 
capital  or  seed  money  to  supplement 
funds  from  other  sources.  In  this 
manner,  the  child  care  programs  that  are 
established  under  this  demonstration 
can  continue  to  operate  without  further 
HUD  funding. 

3.3.  Non-HUD  Funding.  Other  sources 
of  funding  that  applicants  should 
explore  include:  HHS  Title  XX; 
Department  of  Agriculture  funding  for 
meals;  Job  Training  Partnership  Act 
funds;  State  and  local  funding;  grants 
from  nonprofit  social  service  agencies; 
and  public  housing  authority  funds,  as 
well  as  the  support  of  private  voluntary 
and  religious  organizations. 

4.  Use  of  Grant  Funds 

Grant  funds  may  be  used  for  operating 
expenses  and  minor  renovation  of  the 
child  care  facilities.  HUD  recommends 
that  applicants  use  the  grant  award  for 
start-up  or  one-time  costs.  While  the 
Departaient  discourages  the  use  of  grant 
funds  for  salaries,  it  will  consider  such 
applications  if:  (1)  The  program  is  of 
unusual  merit;  (2)  the  applicant 
demonstrates  that  there  is  no  other 
source  of  funding  available  to  pay  these 
costs  in  the  initial  grant  year;  and  (3)  the 
applicant  identifles  additional  sources 
of  funds  to  pay  for  salaries  in 
subsequent  years.  If  major  renovations 
are  needed,  they  must  be  undertaken 
with  other  sources  of  funding.  The 
guarantee  of  these  funding  sources  and 
the  timeliness  of  completion  of  the  work 
must  be  demonstrated  in  order  for  the 
application  to  be  approved. 

5.  Eligible  Facilities 

Applicants  must  demonstrate  that  the 

proposed  facility: 

— Will  be  located  in  a  lower  income 
housing  project; 

— Will  be  large  enough  to  accommodate 
the  proposed  number  of  children; 

— ^Will  meet  all  State  and  local 
standards  and  requirements  for  child 
care  facilities  (including  total  square 
footage  per  child;  adequate  kitchen 
and  bathroom  facilities;  accessibility 
for  the  handicapped;  security);  and 

— Is  not  located  in  a  PHA  with 
outstanding  findings  of 
noncompliance  with  civil  rights 
statutes.  Executive  Orders  or 
regulations  as  a  result  of  formal 
administrative  proceedings  unless  the 
PHA  is  implementing  a  HUD- 
approved  plan  or  compliance 
agreement  designed  to  correct  the 


area(s)  of  noncompliance;  or  that  is  in 
violation  of  the  compliance 
agreement.  Applications  for  "Family- 
based"  child  care  facilities — i.e., 
facilities  to  be  operated  by  a  nonprofit 
organization  using  the  homes  of  one 
or  more  residents  of  a  project — may 
be  considered  for  processing  if  they 
meet  all  of  the  eligibility  requirements 
set  out  in  this  notice. 

6.  Staffing  Guidelines 

Applicants  must  demonstrate  that  the 
proposed  child  care  facility  will  provide 
staff  in  sufficient  numbers,  and  with 
adequate  training,  to  meet  applicable 
State  and  local  standards.  In  making  its 
grant  award  determinations,  HUD  will 
give  preference  to  applicants  that 
employ  elderly  public  housing  residents 
as  program  sta^,  on  either  a  part-time  or 
full-time  basis. 

7.  Responsibilities  of  Grantees 

All  nonprofit  organizations  receiving 
grants  under  this  demonstration  must: 

7.1.  Enrollment  restrictions.  Ensure 
that  the  facility  targets  its  enrollment  to 
the  children  of  lower  income  families 
residing  in  public  housing  (preference 
may  be  given  to  single  parents].  Non- 
PHA  residents  may  enroll  their  children 
in  the  facility  only  if  there  are  available 
openings  in  the  child  care  facility,  and 
there  is  no  demand  for  those  openings 
by  PHA  residents.  Moreover,  when 
filling  vacancies,  the  nonprofit  grantee  is 
required  to  give  preference  to  any  lower 
income  housing  project  residents  whose 
names  are  placed  on  a  waiting  list; 

7.2.  Recordkeeping. 

(A)  Budget  Maintain  accurate  records 
of  the  child  care  facility's  operation, 
expenditures,  and  revenues,  and  submit 
these  records  for  review  by  HUD  or  the 
PHA.  upon  request; 

(B)  Income  and  employment  status  of 
parents  and  guardians.  Maintain 
accurate  records  concerning  the  names, 
addresses,  income  and  employment 
status  of  participating  parents  and 
guardians  for  submission  to  HUD.  Such 
information  shall  be  collected  upon 
admission  of  a  child  to  the  facility,  and 
updated  thereafter  on  an  annual  basis 
for  submission  to  HUD; 

(C)  Participating  children.  Maintain 
accurate  records  on  the  children 
participating  in  the  program,  including 
their  ages;  school  grade  level;  any 
physical  or  emotional  handicaps;  child 
care  received  prior  to  entering  the 
demonstration  facility;  and  anticipating 
child  care  plans  upon  leaving  the 
program.  These  records  shall  be 
submitted  to  HUD  or  the  PHA  upon 
request; 

(D)  Annual  performance  report. 
Provide  HUD  with  an  annual 


performance  report  on  the  obligation 
and  expenditure  of  funds  for  the  eligible 
activities  described  in  Section  4  of  this 
Notice,  together  with  data  concerning 
the  level  of  non-HUD  funding  received 
during  the  grant  year.  The  annual 
performance  report  must  be  submitted 
by  the  end  of  the  fiscal  year  for  which 
grant  amounts  are  made  available;  and 
(E)  Periodic  reports.  Submit  periodic 
reports  to  HUD  on  the  operation  of  the 
child  care  facility,  as  requested. 

7.3.  Insurance.  Maintain  general 
liability  insurance  with  a  minimum  limit 
of  $500,000  per  occurrence  (unless 
obtained  through  the  niA],  and 
workmen's  compensation  in  compliance 
with  State  statute. 

7.4.  Non-HUD  Funding.  In  order  to 
generate  income,  the  child  care  facility 
may  charge  reasonable  fees  for  services, 
which  may  be  based  upon  a  sliding  fee 
scale  that  corresponds  to  a  family's 
income.  Fees  may  be  waived  for  good 
cause.  However,  the  grantee  is  required 
to  seek  additional  funding  from  non- 
HUD  sources  such  as  Title  XX:  USDA 
meals  programs;  State  and  local 
governments;  the  private  sector;  the 
PHA;  residents  of  the  lower  income 
housing  project;  and  residents  of  the 
community  in  order  to  achieve  100% 
non-HUD  funding. 

7.5.  Compliance.  Ensure  compliance 
with  all  the  requirements  specified  in 
this  NOFA. 

8.  Responsibilities  of  the  PHA 

All  PHAs  that  agree  to  provide 
facilities  and  to  participate  under  this 
Demonstration  must: 

8.1.  Notify  tenants  of  child  care 
services.  Undertake  affirmative 
measures  to  inform  lower  income 
families  residing  in  the  project  in  which 
the  child  care  facility  is  to  be  located  of 
the  existence  and  fee  structure  of  the 
child  care  facility; 

8.2.  Supervise  maintenance.  Ensure 
that  all  routine  maintenance  for  the 
child  care  facility  is  undertaken  by  the 
nonprofit  grantee; 

8.3.  Identify  participants  and  resident 
employees.  Assist  the  grantee  in 
identifying  and  selecting  public  housing 
participants  and  potential  resident 
employees; 

8.4.  Utilities.  Provide  utility  services 
to  the  facihty.  if  such  services  were 
being  provided  by  the  PHA  to  the 
facility  before  implementation  of  the 
demonstration  program;  and 

8.5.  Miscellaneous  assistance.  Provide 
other  assistance  to  the  grantee  as 
needed,  and  as  agreed  upon  by  the  PHA 
and  the  grantee  [i.e.,  assist  the  grantee 
in  seeking  non-HUD  funding  or  in 
preparing  reports  for  submission  to 
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HUD).  While  PHAs  are  not  required  to 
provide  funds  to  grantees  under  this 
demonstration,  they  may  elect  to  do  so). 

ft  Review  and  Approval  Process 

9.1.  Applications  received  on  time  will 
first  be  reviewed  for  eligibility. 
Applications  which  do  not  meet  the 
following  basic  eligibility  requirements 
will  be  disqualified  &om  further 
processing: 
— ^The  applicant  must  be  a  nonprofit 

organization; 
— ^The  child  care  facility  must  be  located 

in  a  lower  income  project; 
— ^The  project  must  be  designed  to  target 
its  enrollment  to  the  children  of  lower 
income  families  residing  in  public 
housing; 
— ^The  child  care  program  described  in 
the  application  must  not  be  in 
operation  at  the  time  the  application 
is  submitted; 
— ^The  appUcation  must  provide 
assurances  from  the  PHA  that  it  will 
provide  the  space  for  the  child  care 
facility;  and 
— ^The  application  must  demonstrate 
that  the  child  care  program  will 
comply  with  all  applicable  State  and 
local  laws,  regulations,  and 
ordinances. 
Applications  that  meet  these  eligibility 
requirements  will  also  be  reviewed  for 
completeness.  HUD  reserves  the  right  to 
request  additional  information  from 
applicants  in  order  to  ensure 
completeness.  If  additional  information 
is  requested,  it  will  be  required  to  be 
submitted  by  a  date  to  be  established  by 
HUD.  If  the  applicant  has  not  submitted 
the  information  by  the  due  date,  the 
application  will  be  considered 
incomplete  and  disqualified  from  further 
processing. 

9.2.  HUD  will  rate  all  applications 
deemed  to  be  eligible  and  complete 
based  on  the  selection  factors  in  section 
11.  HUD  will  then  rank  all  applications 
based  on  rating  scores. 

9.3.  In  accordance  with  section  117  of 
the  HUD  Act  of  1987,  HUD  may 
substitute  one  or  more  highly  rated 
applicati<ms  if  the  top  rated  applications 
under  the  selection  criteria  do  not 
ensure  equitable  geographic  distribution 
among  urban  and  rural  areas  and  among 
nonprofit  organizaUoos  providing  child 
care  services  in  lower  income  housing 
projects  of  varying  size. 

10.  Application 

10.1.  Submission  guidelines.  Nonprofit 
organizations  interested  in  operating  a 
child  care  facility  in  accordance  with 
the  requirements  of  this  NOFA  should 
submit  an  original  plus  two  copies  of  the 
application  materials  discussed  below. 


on  8V4"X11"  paper,  to  Robert  Hundley. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW.. 
Room  4100,  Washington.  D.C.  20410  by 
October  3. 1988.  Applications  received 
after  5:15  p.m.  on  this  date,  or 
applications  that  fail  to  address  all  of 
the  application  requirements  set  out 
below,  will  be  disqualified  from 
receiving  a  grant  award  and  returned. 
10.2.  Application  requirements.  The 
application  must  contain  the  following 
information: 

(1)  The  appUcant's  name,  address, 
telephone  number  and  the  name  of  a 
responsible  contact  person; 

(2)  Evidence  of  the  applicant's 
nonprofit  status.  This  evidence  may 
include  photocopies  of  nonprofit 
documentation; 

(3)  A  description  of  the  nonprofit 
organization,  including  the  composition 
of  its  governing  board,  staff  experience, 
prior  experience  in  providing  social  and 
educational  services  to  lower  income 
families,  and  its  ability  to  implement 
and  manage  the  proposed  child  care 
program; 

(4)  A  narrative  statement  identifying 
the  need  for  the  proposed  child  care 
facility  in  the  designated  lower  income 
housing  project,  including  the  number  of 
preschool  and  school  children  residing 
in  the  project,  the  adequacy  of  other 
child  care  programs  and  the  number  of 
residents  that  require  the  services  of  a 
child  care  facihty  in  order  to  obtain, 
train,  or  retain  employment; 

(5)  A  description  of  the  proposed  child 
care  facility,  including  the  location, 
anticipated  number,  race,  ethnicity  and 
age  range  of  the  children  to  be  served; 
the  types  of  services  to  be  provided;  the 
anticipated  number  of  employees  that 
will  be  working  on  a  part-  or  full-time 
basis  (and  whether  any  of  these 
employees  €ire  expected  to  be  elderly 
residents  of  the  designated  public 
housing  project]  the  anticipated  number 
of  volunteers  {if  any);  the  applicant's 
proposed  method  of  selecting 
participants;  the  anticipated  fee 
structure  for  payment  of  child  care 
services  (including  sliding  fee  scale  and 
in-kind  services); 

(6)  The  projected  opening  date  for  the 
child  care  facihty,  and  a  description  of 
any  plans  for  its  minor  or  major 
renovation.  The  applicant  must  provide 
a  timetable  for  completing  major 
renovations,  indicating  the  source  of  its 
funding,  and  a  timetable  for  meeting  the 
projected  opening  date; 

(7)  A  description  of  the  applicant's 
proposed  method  of  informing  residents 
of  the  availability  of  child  care  services 
in  the  designated  lower  income  housing 
project; 


(8)  A  proposed  budget  for  the  grant 
period  identifying  the  child  care 
facility's  projected  revenues  and 
expenses.  Projected  expenses  must 
include:  (1)  both  one-time  start-up 
expenses  and  ongoing  operational 
expenses,  and  (2)  the  total  number  of 
child/hours  of  care  to  be  provided  and 
the  cost  per  child/hour  of  service; 

(9)  A  statement  of  the  nonprofit 
applicant's  specific  need  for  the  HUD 
grant  funds,  and  how  such  funds  will  be 
used  (see  discussion  at  section  4 
regarding  use  of  grant  funds); 

(10)  A  statement  of  how  the  nonprofit 
applicant  intends  to  continue  operation 
of  the  child  care  facility  following 
expiration  of  the  HUD  grant.  If  the 
applicant  proposes  to  use  grant  funds 
for  salaries,  the  information  on  how  this 
activity  will  be  funded  must  be 
specifically  provided; 

(11)  The  length  of  the  grant  period; 

(12)  A  letter  of  commitment  from  the 
PHA  Board  indicating: 

(a)  its  support  for  the  proposed  child 
care  facihty;  (b)  its  agreement  to  provide 
space  for  the  child  care  facility  in  the 
designated  lower  income  housing 
project;  (c)  that  the  premises  designated 
for  use  as  the  child  care  facility  conform 
to  the  lead-based  paint  requirements 
specified  at  section  13.2  of  this  NOFA. 
or  that  the  PHA  will  undertake  such 
measures  before  the  opening  of  the  child 
care  facility;  (d)  its  willingness  to 
undertake  affirmative  measures  to 
inform  residents  of  the  lower  income 
housing  pr(^ct  of  the  availability  of  the 
child  care  facihty;  (e)  its  agreement  to 
provide  the  nonprofit  grantee  with 
information  concerning  the  employment 
and  training  status  of  parents  residing  in 
the  designated  lower  income  housing 
project  (f)  the  PHA's  experience  with 
programs  such  as  Project  Self- 
Sufficiency.  resident  management,  or 
other  programs  designed  to  provide 
employment  and  training  opportunities 
for  PHA  residents;  and  (g)  its  agreement 
to  comply  with  other  requirements 
specified  in  this  NOFA 

(13)  A  statement  from  the  applicant 
and  PHA  as  to  how  data  required  under 
this  NOFA  v«ll  be  compiled  within  the 
confines  of  the  PHA's  existing  reporting 
system,  or  otherwise; 

(14)  A  description,  including  letters  of 
commitment  from  agencies  who  will 
provide  resources  to  the  children  to  be 
served  by  the  child  care  facihty  and 
their  parent(s); 

(15)  Certifications  that — 

(a)  The  proposed  child  care  facihty 
will  serve  preschool  children  during  the 
day.  school  duldren  after  school  or 
both,  in  order  to  permit  the  parents  or 
guardians  of  such  children  to  obtain, 
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retain,  or  train  for  employment.  If  the 
proposed  child  care  facility  serves 
infants,  the  provision  of  these  services 
must  also  be  in  compliance  with  State  or 
local  standards; 

(b)  There  is  no  child  care  facility  in 
existence  in  the  designated  lower 
income  housing  project  prior  to  the 
receipt  of  grant  funds  under  this 
demonstration; 

(c)  The  proposed  child  care  facility 
will  be  designed  to  involve  the 
participation  of  the  parents  and 
guardians  of  children  utilizing  the 
facility; 

(d)  The  proposed  child  care  facility 
will  be  designed  to  employ,  on  a  full- 
time  or  part-time  basis  (to  the  extent 
practicable)  elderly  residents  of  the 
designated  lower  income  housing 
project; 

(e)  The  proposed  child  care  facility 
and  any  renovations  will  comply  with 
all  applicable  State  and  local  laws, 
regulations,  and  ordinances; 

(f)  The  applicant  will  maintain  the 
necessary  insurance  coverage  for  the 
proposed  child  care  facility  in  order  to 
comply  with  State  and  local 
requirements  (workmen's  compensation 
and  general  liability); 

(g)  The  applicant  will  initially  and  on 
a  quarterly  basis  record  and  report 
statistics  to  HUD  (a)  on  the  employment 
obtained  or  retained  and  job  related 
training  employment  results  of  the 
parents  or  guardians  of  children  residing 
in  the  lower  income  housing  project  that 
participate  in  the  child  care  facility,  and 
(b)  the  total  units  of  service  provided  to 
date  and  the  cost  per  unit  of  service  (A 
unit  of  service  is  one  child  for  one  hour. 
For  example,  3  child/hours  could  be:  one 
child  for  3  hours;  or  3  children  for  one 
hour;  or  one  child  for  2  hours  and  one 
child  for  one  hour.); 

(h)  The  applicant,  in  its  recruitment 
and  selection  of  staff,  will  require  a 
declaration  from  all  prospective 
employees  that  lists  all  pending  and 
prior  criminal  arrests,  and  any  charges 
related  to  child  abuse,  neglect  or  child 
sexual  abuse,  and  their  disposition,  and 
all  felony  convictions  and  current 
criminal  charges.  The  declaration  may 
exclude  traffic  fines  of  $50.00  or  less, 
any  offense  (other  than  an  offense 
related  to  child  abuse,  child  sexual 
abuse,  or  a  violent  felony)  committed 
before  the  prospective  employee's  18th 
birthday  which  was  adjudicated  in  a 
juvenile  court  or  under  a  youth  offender 
law,  and  any  conviction  set  aside  under 
the  Federal  Youth  and  Corrections  Act 
or  similar  State  authority;  and 

(i)  The  applicant  will  comply  with  the 
requirements  of  Title  VIII  of  the  Civil 
Rights  Act  of  1968,  Title  VI  of  the  Civil 
Rights  Act  of  1964,  Section  504  of  the 


Rehabilitation  Act  of  1973  and  Executive 
Order  11063— Equal  Opportunity  in 
Housing. 

11.  Selective  Rating  Factors 

Each  of  the  following  selective  rating 
factors  will  be  considered  by  the 
Department  in  evaluating  an  application 
for  a  grant  award.  These  factors  are 
listed  in  their  order  of  importance: 

(1)  The  extent  of  demonstrated  need 
for  a  child  care  services  program,  as 
reflected  by:  (a)  The  number  of 
preschool  and  school-aged  children 
residing  in  the  lower  income  housing 
project;  (b)  the  adequacy  and 
availability  of  other  child  care  programs; 
and  (c)  the  number  of  residents  in  the 
lower  income  housing  project  that 
require  the  services  of  a  child  care 
facility  in  order  to  obtain,  train,  or  retain 
employment; 

(2)  The  extent  to  which  the  applicant 
has  obtained  commitments  from  the 
PHA,  social  service  providers  and 
volunteer  agencies  for  resources 
adequate  to  meet  the  immediate  needs 
of  the  children  who  will  be  served  by 
the  child  care  facility  and  their  parents. 
For  example,  training  and  employment 
assistance,  diagnostic  services,  and 
volunteer  aides; 

(3)  The  ability  of  the  applicant  to 
obtain  financial  assistance  from  other 
public  and  private  sources  to  be  utilized 
in  the  Public  Housing  Child  Care 
Demonstration  Program.  Provide 
evidence  that  the  nonprofit  grantee  has 
the  capacity  to  sustain  the  program  after 
the  expiration  of  the  grant  term. 
Preference  will  be  given  to  those 
applicants  that  intend  to:  (a)  use  grant 
amounts  as  start-up  capital  or  seed 
money  to  supplement  funds  from  other 
sources;  and  (b)  provide  non-HUD 
funding  at  the  start  of  the  grant  term, 
and  have  a  strategy  for  achieving  100 
percent  non-HUD  funding  following  the 
initial  HUD  grant; 

(4)  The  efficiency  of  the  provision  of 
basic  child  care  and  other  services:  this 
will  measure  the  total  cost  per  child/ 
hour  of  care  provided; 

(5)  The  extent  to  which  parents  and 
guardians  of  children  residing  in  a  lower 
income  housing  project,  and  elderly 
PHA  residents,  are  encouraged  to 
participate  in  the  child  care  program; 

(6)  The  extent  to  which  the  proposed 
child  care  facility  offers  a  broad  or 
unique  range  of  services  that  exceed 
basic  custodial  care.  These  services 
should  include  hiring  a  director  with  an 
educational  background  and  training  in 
early  childhood  development,  and 
offering  educational  instruction  or 
programs  to  the  parents  and  staff; 

(7)  The  extent  to  which  a  grantee  can 
become  operational  within  a  relatively 


brief  period  of  time  following  the 
disbursement  of  funds  by  HUD  to  the 
grantee; 

(8)  The  applicant's  experience  in 
providing  (or  ability  to  provide)  child 
care  services; 

(9)  The  level  of  participation  by  the 
PHA  in  other  employment-related 
programs  serving  public  housing 
residents;  and 

(10)  Preference  may  be  given  to  public 
housing  resident  associations,  resident 
councils,  and  resident  management 
corporations,  as  well  as  other 
community-based  nonprofit 
organizations  that  have  proven 
experience  in  providing  child  care  or 
other  related  services  to  lower  income 
families. 

12.  Grant  Administration 

12.1.  Except  for  funds  necessary  to 
finance  start-up  costs  associated  with 
initial  staffing,  minor  renovation,  and 
similar  approved  expenditures  that  may 
precede  hcensing,  no  grant  funds  may 
be  disbursed  until  the  grantee  submits  to 
HUD  a  photocopy  of  the  appropriate 
Ucense  to  operate  the  proposed  child 
care  facility. 

12.2.  Grant  agreement.  The  grant  will 
be  made  by  means  of  a  grant  agreement 
executed  by  HUD  and  the  grantee. 

12.3.  Responsibility  for  grant 
administration.  Grantees  are 
responsible  for  ensuring  that  public 
housing  child  care  demonstration  grants 
are  administered  in  accordance  with  the 
requirements  of  this  NOFA  and  other 
applicable  laws. 

12.4.  Deadlines  for  using  grant 
amounts.  A  nonprofit  grantee  must 
obligate  all  grant  amounts  within  one 
year  of  the  date  on  which  grant  amounts 
are  awarded  to  the  grantee  by  HUD. 

12.5.  Method  of  payment.  Grantees 
shall  be  advanced  grant  amounts  under 
this  demonstration  by  the  submission  of 
a  properly  signed  original  and  two  (2) 
copies  of  Standard  Form  270.  Request 
for  Advance  or  Reimbursement. 

12.6.  Adjustment  and  deobligation  of 
grant  funds. 

(A)  HUD  may  deobligate  grant 
amounts  awarded  under  this 
demonstration  under  the  following 
circumstances: 

(1)  Grant  amounts  designated  for  use 
as  operating  costs  may  be  deobligated  if 
the  proposed  child  care  facility 
operations  are  not  begim  within  a 
reasonable  time  following  selection; 

(2)  If.  as  a  result  of  an  audit,  HUD 
determines  that  the  grantee  has 
expended  funds  for  uses  that  are 
ineligible  under  this  demonstration, 
HUD  may  adjust  or  deobligate  grant 
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amounts,  as  appropriate,  to  recover  the 
ineligible  costs:  and 

(3)  The  grant  agreement  will  set  forth 
in  detail  other  circumstances  under 
which  funds  may  be  deobligated  and 
other  sanctions  may  be  imposed. 

(B)  Upon  the  deobligation  or 
adjustment  of  grant  funds,  HUD  may: 

(1)  Readvertise  the  availability  of 
funds  that  have  been  deobligated  under 
this  section  in  a  notice  of  fund 
availability;  or 

(2]  Reconsider  applications  that  were 
submitted  in  response  to  the  most 
recently  published  notice  of  fund 
availability,  and  select  applications  for 
funding  with  deobligated  funds.  Such 
selections  will  be  made  in  accordance 
with  the  requirements  of  Section  11  of 
this  NOFA. 

13.  Applicability  of  Other  Federal 
Requirements 

Use  of  public  housing  child  care 
demonstration  grant  amounts  requires 
compliance  with  the  following 
additional  requirements: 

13.1.  Nondiscrimination.  The 
requirements  of  Htle  Vin  of  the  Civil 
Righto  Act  of  1968, 42  U.S.C  3601-19 
(Fair  Housing  Act)  and  implementing 
regulations  issued  at  24  CFR  Part  105: 
Title  VI  of  the  Civil  Ri^to  Act  of  1964 
(42  U.S.C.  2000d-2000d-^) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  Part  1; 
Section  504  and  implementing 
regulations  at  24  CFR  Part  8;  and 
Executive  Order  11063  and 
implementing  regulations:  and  all 
applicable  State  and  Federal 
nondiscrimination  statutes.  HUD 
encourages  the  full  participation  of 
minority  nonprofit  organizations: 

13.2.  Lead-based  paint  The 
requiremento.  as  applicable,  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
(42  U.S.C  4821^1846)  and  implementing 


regulations  at  24  CFR  Part  35.  Structures 
constructed  or  substantially 
rehabilitated  prior  to  1978  must  be 
inspected  to  determine  whether 
defective  paint  surfaces  exist,  in 
accordance  with  the  requirements  of  24 
CFR  Part  35.  In  addition,  all  applicable 
surfaces  in  the  child  care  facility  must 
be  tested  for  the  presence  of  lead-based 
paint  as  specified  under  24  CFR  965.706. 
If  detected,  abatement  procedures  under 
Part  35  must  be  undertaken  (as  revised 
on  June  6. 1988;  see  53  FR  20790). 
Structures  that  have  been  previously 
tested  and  abated  in  accordance  with 
revised  Part  35  standards  are  not 
required  to  be  retested; 

13.3.  OMB  Circulars.  The 
requirements  of  OMB  Circular  Nos.  A- 
110  (relating  to  Uniform  administrative 
requirements  for  grant  and  agreement 
with  Institutions  of  Higher  Education, 
Hospitals  and  other  Nonprofit 
organizations),  and  A-122  (relating  to 
Cost  Principals  applicable  to  Institutions 
of  Higher  Education,  Hospitals  and 
other  nonprofit  organizations).  (Copies 
of  these  circulars  can  be  obtained  fixnn 
EOP  Publications  Office,  725 17th  Street. 
NW..  Suite  220,  Washington.  DC  20503); 

13.4.  Use  of  debarred,  suspended  or 
ineligible  contractors.  The  provisions  of 
24  CFR  Part  24  relating  to  the 
employment,  engagement  of  services, 
awarding  of  contracts,  or  funding  of  any 
contractors  or  subcontractors  during  any 
period  of  debarment,  suspension,  or 
placement  in  ineligibility  status;  and 

13.5.  Coastal  Barriers.  In  accordance 
with  the  Coastal  Barrier  Resources  Act. 
16  U.S.C.  3501,  no  financial  assistance 
under  this  NOFA  may  be  made 
available  within  the  Coastal  Barrier 
Resources  System. 

13.6.  Environmental  review.  HUD  will 
assess  the  environmental  effecto  of  each 
application  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321)  and  HUD'S 


implementing  regulations  at  24  CFR  Part 
50.  Any  application  that  HUD 
determines  would  require  an 
Environmental  Impact  Statement  (EIS) 
in  accordance  with  24  CFR  Part  50, 
Subpart  B  will  not  be  eligible  for 
assistance  under  this  NOFA.  As  a  result 
of  its  environmental  review,  HUD  may 
find  that  it  cannot  approve  an 
application  unless  adequate  measures 
are  taken  to  mitigate  environmental 
impacts.  HUD  will  consider  any 
anticipated  time  delays  in  the  selection 
process. 

Other  Finfings 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  at  the  above 
address. 

The  information  collection 
requirements  contained  in  this  Notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  and  have 
been  assigned  OMB  control  number 
2577-0110. 

Autherity:  Section  222  of  the  Housing  and 
Urban-Rural  Recovery  Act  of  1983,  as 
amended  by  section  117  of  the  Housing  and 
Community  Development  Act  of  1987  (Pub.  L 
100-77,  approved  February  5, 1967);  Sea  7(d). 
Department  of  HUD  Act  (42  U.S.C.  3535(d)). 

Dated:  ]uly  27. 196& 
)ame«  E.  Baugh. 

General  Deputy  Assistant  Secretary  for 
Public  and  Indian  Housing. 
[FR  Doc.  88-18597  Filed  8-16-88;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30000/41B;  FRL-3430-8] 

Unuron;  Preliminary  Determination  To 
Conclude  ttie  Special  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  Notice  sets  forth  EPA's 
preliminary  determination  regarding  the 
continued  registration  of  pesticide 
products  containing  linuron  and  sets 
forth  the  Agency's  assessment  of  the 
risks  and  the  benefits  associated  with 
the  pesticidal  uses  of  linuron.  On 
September  26. 1984.  the  Agency  issued  a 
Notice  of  Special  Review  of  Certain 
Pesticide  Products  for  registrations  of 
products  containing  linuron  based  on 
oncogenic  concerns  (49  CFR  37843).  This 
Notice  announces  the  Agency's  intent  to 
include  the  Special  Review  of  pesticide 
products  containing  linuron. 
DATE:  Written  comments  on  this  Notice 
should  be  received  on  or  before  October 
17. 1988. 
ADDRESS: 

Submit  three  copies  of  written 
comments,  bearing  the  document 
control  number  "OPP-30000/41B"  by 
mail  to:  Information  Services  Section, 
Program  Management  and  Support 
Division  (TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460. 
In  person,  bring  comments  to:  Rm.  246, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 
Information  submitted  in  any 
comment  concerning  this  Notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  CBI  may  be 
disclosed  publicly  by  EPA  without  prior 
notice  to  the  submitter.  The  linuron 
public  docket,  which  contains  all  non- 
CBI  written  comments  and  the 
corresponding  index,  will  be  available 
for  public  inspection  and  copying  in  Rm. 
246  at  the  Virginia  address  given  above, 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  T.  Boodee.  Registration  Division 
(TS-767C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St.  SW.,  Washington.  DC  204C0.  Office 


location  and  telephone  number:  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
(703  557-7402). 

SUPPLEMENTARY  INFORMATION:  This 
document  presents  the  basis  for  the 
Agency's  regulatory  decision  to 
terminate  the  Special  Review  of  linuron 
and  contains  five  units.  Unit  I  contains 
an  introductory  section.  Unitll 
describes  the  legal  background  behind 
the  Special  Review  process.  Unit  III 
provides  an  evaluation  of  the  risks 
associated  with  exposure  to  linuron. 
Unit  IV  presents  the  Agency's 
conclusions  and  the  proposed  regulatory 
decision.  Unit  V  provides  an  opportunity 
for  public  comments  and  describes 
public  docket  procedures. 

I.  Introduction 

Linuron  is  the  common  name  for  3- 
(3,4-dichlorophenyl)-l-methoxy-l- 
methylurea.  Linuron  is  most  commonly 
sold  under  the  trade  names  Lorox. 
Linex,  Afalon,  and  Sarclex.  It  is 
available  as  a  wettable  powder,  a 
granular,  and  a  flowable  or  soluble 
concentrate. 

Linuron  was  first  registered  as  a 
pesticide  in  1960.  It  is  a  substituted  urea 
herbicide  used  mainly  for  pre-emergence 
and,  in  some  crops  or  sites, 
postemergence  control  of  certain 
troublesome  broadleafed  weeds  and 
annual  grasses  on  terrestrial  food  and 
non-food  sites.  Food  sites  include 
soybeans,  field  and  sweet  com,  cotton, 
sorghum,  wheat  and  other  small  grains, 
asparagus,  carrots,  celery,  parsnips,  and 
potatoes.  Non-food  sites  include  alleys, 
fencerows,  fairways,  golf  tees,  highway 
rights-of-way,  sodfields,  streets,  and 
vacant  lots.  Linuron  has  limited  contact 
action  and  when  it  is  used 
postemergence,  it  is  normally  applied 
with  a  surfactant.  Linuron  is  often 
selected  for  use  on  light  to  medium  soil 
types  with  low  organic  matter, 
especially  in  soybeans,  because  it  is  less 
phytotoxic  than  its  major  alternative  on 
those  soils. 

In  the  United  States,  EPA  estimates 
that  4.8  million  to  6.2  million  pounds 
active  ingredient  are  used  per  year. 
Approximately  84  percent,  or 
approximately  5.2  million  pounds,  of 
linuron  used  annually  in  the  United 
States  is  used  on  soybeans;  the 
remaining  16  percent  is  applied  to 
asparagus,  carrots,  celery,  potatoes, 
parsnips,  and  other  minor  use  sites 
including  non-foodsites  listed  above.  Its 
home  garden  and  greenhouse  uses 
account  for  less  than  1  percent  of  all 
linuron  usage. 

E.I.  du  Pont  de  Nemours  and 
Company,  Inc.,  Drexel  Chemical 
Company,  and  Griffin  Corporation 
produce  the  technical  material.  Fourteen 


registrants  hold  Federal  registrations  for 
approximately  30  pesticide  products 
containing  linuron  as  an  active 
ingredient. 

The  Registration  Standard  for 
pesticide  products  containing  linuron 
was  issued  on  June  29, 1984.  The  Agency 
reviewed  information  concerning  the 
potential  adverse  effects  associated 
with  uses  of  linuron  which  indicated 
that  linuron  induces  dose-related  tumors 
in  rats  and  in  mice.  The  Registration 
Standard  required  submission  of 
product  and  residue  chemistry, 
environmental  fate,  toxicology,  and 
wildlife  data.  Certain  label  restrictions 
were  also  required  including  a  tumor 
warning  statement  regarding  linuron's 
oncogenic  effects,  restricted  use 
classification,  and  a  requirement  that 
protective  clothing  be  worn  during 
linuron  application. 

On  September  26, 1984,  the 
Environmental  Protection  Agency  issued 
a  notice  of  Special  Review  of  Certain 
Pesticide  Products  for  registrations  of 
products  containing  linuron  (49  FR 
37843)  which  detailed  the  basis  for  the 
Agency's  decision  to  initiate  a  Special 
Review.  The  Agency  determined  that 
pesticide  products  containing  linuron 
met  or  exceeded  the  risk  criterion  in  40 
CFR  162.11(a)(3)(ii)(A).  That  section 
provided  that  a  Special  Review, 
previously  known  as  Rebuttable 
Presumption  Against  Registration 
(RPAR),  should  be  conducted  if  the  use 
of  a  pesticide  "induces  oncogenic  effects 
in  experimental  mammalian  species  or 
in  man  as  a  result  of  oral,  inhalation  or 
dermal  exposure  *  *  *." 

The  Special  Review  was  initiated 
based  on  laboratory  data  which 
indicated  that  linuron  induced 
statistically  significant  dose-related 
tumors  in  rats  and  mice.  Specifically,  in 
a  2-year  feeding  study  male  rats 
developed  interstitial  cell  testicular 
adenomas  (benign  tumors).  In  a  2-year 
mouse  feeding  study,  a  statistically 
significant  increase  in  hepatocellular 
adenomas  was  observed. 

II.  Legal  Background 

A.  The  Statute 

A  pesticide  product  may  be  sold  or 
distributed  in  the  United  States  only  if  it 
is  registered  or  exempt  from  registration 
under  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  as 
amended  (7  U.S.C.  138  et  seq.).  Before  a 
product  can  be  registered  it  must  be 
shown  that  it  can  be  used  without 
"unreasonable  adverse  effects  on  the 
environment "  (FIFRA  section  3(c)(5)), 
that  is,  without  causing  "any 
unreasonable  risk  to  man  or  the 
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environment,  taking  into  account  the 
economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of  the 
pesticide"  (FIFRA  section  2(bb)).  The 
burden  of  proving  that  a  pesticide  meets 
this  standard  for  registration  is,  at  all 
times,  on  the  proponent  of  initial  or 
continued  regisbration.  If  at  any  time  the 
Agency  determines  that  a  pesticide  no 
longer  meets  this  standard  for 
registration,  then  the  Administrator  may 
cancel  this  registration  under  section  6 
of  FIFRA. 

B.  The  Special  Review  Process 

The  Special  Review  process,  formerly 
called  the  Rebuttable  Presumption 
Against  Registi-ation  (RPAR)  process,  is 
a  mechanism  by  which  the  Agency 
collects  information  on  the  risks  and 
benefits  associated  with  the  uses  of 
pesticides  to  determine  whether  any  use 
causes  unreasonable  adverse  effects  to 
human  health  or  the  environment  The 
Special  Review  process  is  currentiy 
governed  by  40  CFR  Part  154.  At  the 
time  of  initiation  of  the  linuron  Special 
Review,  the  Special  Review  process  was 
governed  by  40  CFR  Part  162. 

Through  the  Special  Review  process 
the  Agency:  (1)  Announces  and 
describes  the  Agency's  risk  concerns 
regarding  pesticidal  use  based  on 
certain  risk  criteria,  (2)  establishes  a 


public  docket,  (3)  proposes  a  regulatory 
decision,  (4}  soUcits  comments  from  the 
public  on  the  proposed  decision  and 
issues  concerning  the  Special  Review, 
(5)  responds  to  significant  comments 
from  the  Secretary  of  Agriculture  and 
the  Scientific  Advisory  Panel,  and  (6) 
makes  a  final  regulatory  decision  based 
on  a  balancing  of  risks  and  benefits 
associated  with  a  pesticide's  use. 

Pursuant  to  40  CFR  154.31,  the 
Administrator  is  required  to  prepare  a 
Notice  of  Preliminary  Determination 
after  the  close  of  the  comment  period  on 
the  Notice  of  Special  Review.  "The 
Notice  of  Preliminary  Determination 
must  respond  to  comments  submitted  in 
response  to  the  Notice  of  Special 
Review,  and  for  each  use  of  a  pesticide 
product  that  was  subject  of  the  Notice  of 
Special  Review  shall  include  a 
determination  whether  the  use  satisfies 
the  risk  criteria  set  forth  in  40  CFR  154.7. 
At  the  time  of  the  initiation  of  the 
Special  Review  of  linuron  the  nsk 
criterion  for  oncogenic  effects  was  set 
forth  at  40  CFR  162.11(a){3)(ii)(A).  After 
the  close  of  the  comment  period  on  this 
Notice,  the  Agency  will  publish  a  Notice 
of  Final  Determination. 

Issuance  of  this  Notice  means  that  the 
Agency  has  assessed  the  potential 
adverse  effects  associated  with  the  use 
of  linuron  and  preliminarily  determined 


that  the  risk  criterion  for  oncogenic 
effects  set  forth  in  40  CFR  154.7(a)(2]  has 
not  been  exceeded.  Therefore,  this 
Notice  of  Preliminary  Determination  to 
conclude  the  Special  Review  of  linuron 
is  being  issued  pursuant  to  40  CFR  154.3. 

in.  Risk  Determinations 

A.  Basis  for  Special  Review 

As  noted  in  Unit  I  of  this  Notice,  the 
Special  Review  of  linuron  was  initiated 
because  of  a  study  in  rats  and  one  in 
mice  that  indicated  a  dose-related  tumor 
response.  In  the  2-year  rat  study, 
conducted  at  Haskell  Laboratory 
(Kaplan.  AAI.  et  al.,  1980).  researchers 
fed  linuron  to  Charles  River  CD-I  rats. 
A  control  group  and  3  dose  groups  of  50. 
125,  and  625  parts  per  million  [ppm] 
linuron  were  used.  Each  group  contained 
80  male  and  80  female  rats.  Male  rets 
developed  interstitial  cell  testicular 
adenomas.  Most  of  the  tumors 
developed  at  the  end  of  the  study  and 
were  not  regarded  as  life-threatening. 
Rat  mortality  was  not  dose-related.  The 
frequency  of  testicular  adenomas 
increased  with  dose,  and  the  increase  in 
number  was  statistically  significant 
when  compared  to  the  controls  for  the 
two  highest  dose  groups.  The  incidence 
of  interstitial  cell  adenoma  in  the  testes 
is  noted  in  the  following  Table  1: 


Table  1.— The  Inooence  of  Testicular  Adenomas  in  Male  Rats  Fed  Linuron  for  Two  Years 


Group 


1.  Controls.... 

2.  Low  dose- 

3.  Mid  dose... 

4.  High  dose . 


Dose 


0  ppm 

SO  ppm 

12S  ppm....„ 
SZSppm 


Number  of  animals 
with  lumors/toW 
numtMr  of  animals 


4/68 

9/56 
19/64 
37/66 


Percentage 


5.9 

9.1 
29.7 
56.1 


At  the  high  dose  group,  researchers 
observed  losses  in  fem^e  body  weights. 

In  a  study  by  Wood  et  al.,  (1982). 
researchers  fed  linuron  to  male  and 
female  Charles  River  CD-I  mice  at 
levels  of  0.  50, 150,  and  1,500  ppm  in  the 
diet.  Eight  groups  (four  male  and  four 


female  dose  groups)  of  80  mice  each 
were  used  in  this  study.  Survival  was 
similar  in  control  and  treated  groups. 
Female  mice  developed  a  statistically 
significant  increase  in  hepatocellular 
adenomas  in  the  highest  dose  group,  and 
male  mice  developed  borderline 


statistically  significant  hepatocellular 
adenomas  only  in  the  lowest  dose  group. 
The  incidence  of  hepatocellular 
adenoma  in  both  sexes  is  noted  in  the 
following  Table  2; 


Table  2.— The  Incidence  of  Hepatocellular  Adenomas  in  Male  and  Female  Mice  Fed  Unuron  for  Two  Years 


Group 


Dose 


Nunit)0r  of  animsis 
with  tunxys/lotal 
numtMr  of  animals 


Percentage 


Maies^ 

1.  Controls 

2.  Low  dose .. 

3.  Middoae.„ 

4.  High  dose.. 
Females: 

1.  Controls 

2.  Low  dose - 

3.  Mid  dose ._ 


Oppm 

50  ppm 

ISOppra... 
1,500  ppm.. 

0  ppm 

SO  ppm 

150  ppm 


9/79 
16/80 
10/80 
16/78 

5/79 
6/70 
8/76 


11.4 

12.5 

20.5 

105 
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Table  2.— The  Incidence  of  Hepatoceuular  Adenomas  in  ^■ALE  and  Female  Mice  Fed  Linuron  for  Two  Years— Continued 


Group 


4.  High  dose.. 


Dose 


1,500  ppm. 


Number  of  animals 
with  tumors/total 
nuniber  of  animals 


20/80 


Percentage 


250 


Microscopic  examination  of  mouse 
tissues  and  organs  showed  effects  in  the 
liver  and  spleen  of  treated  male  and 
female  mice.  These  compound-related 
effects  included  hepatocytomegaly, 
hepatocellular  cytoplasmic  alteration, 
hepatocellular  vacuolization, 
hemorrhage,  and  necrosis.  Due  to  the 
diverse  nature  of  the  oncogenic 
response  with  respect  to  the  dose  (low 
dose,  males;  high  dose,  females),  the 
presence  of  benign  tumors  with  no 
progression  toward  malignancy,  and  the 
lack  of  a  definite  dose-response  curve, 
the  tumors  seen  in  the  2-year  mouse 
feeding  study  are  considered  to  be  a 
minimal  tumorigenic  response.  Neither 
the  liver  tumors  nor  the  other  effects 
noted  in  this  study  were  used  by  the 
Agency  for  quantitation  of  dietary  risk. 
The  2-year  rat  study  was  used  as  the 
basis  for  calculating  a  preliminary 
quantitative  oncogenic  risk  assessment 
from  dietary  exposure  for  the  general 
population  and  to  farmers  applying 
linuron  to  soybeans. 

In  the  Notice  of  Special  Review,  the 
Agency  estimated  dietary  exposure  for 
three  different  exposure  assumptions. 
The  first  estimate  was  based  on 
tolerances  and  it  was  assumed  that 
residues  were  at  100  percent  of  these 
levels  and  that  100  percent  of  the  crop 
was  treated.  Based  on  actual  residue 
levels  found  in  the  field,  the  second 
estimate  used  the  maximum  residues 
expected  and  assumed  100  percent  crop 
treated.  The  final  estimate  was  based  on 
the  maximum  residues  expected 
multiplied  by  an  estimate  of  the  percent 
crop  treated.  The  Agency  believes  the 
most  realistic  estimate  of  dietary 
exposure  was  the  third.  Using  the 
linearized  multi-stage  model  to  calculate 
a  preliminary  risk  estimate  for  maximum 
expected  residues  and  percent  crop 
treated,  upper-bound  Ufetime  oncogenic 
dietary  risk  from  exposure  to  linuron 
was  estimated  to  be  2X10"*.  This  value 
represents  a  95  percent  probability  that 
the  risks  from  dietary  exposure  are  no 
greater  than  two  people  per  100,000 
developing  tumors  from  a  lifetime 
dietary  exposure.  The  lifetime  dietary 
oncogenic  risk  ranged  from  1 XIO"'  to 
2X10"*  for  the  three  different  dietary 
exposure  assumptions. 

The  Agency  also  evaluated  potential 
occupational  oncogenicity  risk  to 
farmers  applying  linuron  to  soybeans 


under  three  different  exposure 
assumptions.  The  first  estimate 
represented  maximum  exposure  because 
it  assumed  the  farmer  was  not  wearing 
protective  clothing.  The  second  estimate 
assumed  the  farmer  was  wearing 
protective  clothing  which  reduced 
exposure  80  percent.  It  was  also 
assumed  that  some  pesticide  filtered  in 
around  collar  edges,  cuffs,  etc.  The  third 
estimate  assumed  the  farmer  was 
wearing  protective  clothing  and 
exposure  was  reduced  100  percent  for 
areas  covered  by  protective  clothing. 
However,  exposure  to  unprotected  areas 
was  still  assumed.  Average  daily  dermal 
exposure  for  a  farmer  during  ground 
application  of  linuron  to  soybeans  was 
calculated  to  be  3X10"*  milligrams/ 
kilogram/day  (mg/kg/day).  4xl0"''mg/ 
kg/day,  and  8X10"*  mg/kg/day  for  each 
assumption,  respectively.  These 
estimates  assumed  that  the  farmer 
mixed  and  loaded  as  well  as  applied 
linuron.  The  Agency  believed  the  most 
reasonable  exposure  would  occur  under 
the  second  exposure  assumption,  that 
exposure  was  reduced  80  percent  by 
protective  clothing.  Upper-bound 
estimated  lifetime  oncogenic  risk  to  a 
soybean  farmer  applying  linuron  was 
calculated  to  be  between  5X10"'  (1  day 
per  year)  and  3X10"*  (6  days  per  year), 
or  5  to  30  people  at  risk  per  100,000.  This 
value  represents  a  95  percent  likelihood 
that  non-dietary  risks  are  not  greater 
than  those  estimated  above.  Oncogenic 
risk  to  farmers  was  calculated  solely  for 
dermal  exposure  absorption  since  it  is 
the  primary  mode  of  exposure;  100 
percent  dermal  absorption  was 
assumed. 

In  a  recent  report  (May  1987),  the 
National  Academy  of  Sciences  (NAS) 
estimated  the  oncogenic  risks  posed  to 
consumers  by  pesticides.  The  NAS 
report  estimated  that  linuron  residues 
posed  a  10"*  dietary  risk  to  consumers. 
That  estimate  was  based  on  the 
assumptions  that  100  percent  of  the  crop 
was  treated  and  that  residues  were  at 
tolerance  limits  (dietary  exposure 
estimate  1  in  the  Notice  of  Special 
Review),  two  assumptions  which  the 
Agency  considers  to  be  unrealistic.  Use 
of  assumptions  the  Agency  believes  are 
more  realistic — maximum  residues 
expected  times  percent  of  crop  treated 
(dietary  exposure  estimated  3  in  the 
Notice  of  Special  Review) — would  result 


in  a  decrease  in  the  NAS  risk  estimate 
of  approximately  two  orders  of 
magnitude  (i.e.,  risks  in  the  range  of 
those  presented  in  the  Notice  of  special 
Review).  However,  for  reasons 
discussed  in  Unit  III.B.4  of  this  Notice, 
the  Agency  now  believes  the  evidence 
of  linuron's  carcinogenicity  is  weak 
enough  that  it  does  not  support 
quantification  of  risk  and  that  even  the 
10"*  risk  estimate  is  an  over-estimate  of 
risk. 

B.  Additional  Information 

Subsequent  to  the  Notice  of  Special 
Review,  EPA  received  additional 
exposure  and  toxicity  data.  These  data 
are  discussed  below. 

1.  Exposure  Data — a.  non-dietary 
exposure.  Additional  data  include  a 
worker  exposure  study  (Guinivan,  R.A., 
1984),  a  dermal  penetration  study 
(Anderson,  J.J.,  1984),  residue  data  for 
the  major  uses  of  linuron,  and 
environmental  fate  data. 

The  worker  exposure  study  showed 
that  the  combined  annualized  daily 
dermal  exposure  (for  pre-emergence  use 
only)  was  approximately  lxl0"*mg/ 
kg/day.  For  both  pre-  and 
postemergence  use,  the  combined 
dermal  exposure  was  estimated  to  be 
2X10"*  mg/kg  'day.  These  exposure 
levels  are  approximately  equivalent  to 
those  calculated  in  the  Notice  of  Special 
Review  for  estimate  1  (no  protective 
clothing  assumed). 

After  the  Registration  Standard  was 
issued,  Du  Pont  submitted  a  valid 
dermal  penetration  study  (Anderson,  J.J., 
1984).  Results  of  the  study  indicated  that 
only  1  to  2  percent  of  linuron  penetrates 
the  skin.  For  the  applicator  risk 
assessment  in  the  Notice  of  Special 
Review,  the  Agency  had  assumed  100 
percent  dermal  penetration  and  a  risk  to 
mixer/loader/applicators  in  the  10"' 
range.  One  to  2  percent  dermal 
penetration  would  significantly  lower 
the  internal  absorbed  dose  and  the 
estimated  non-dietary  risk  by  1  to  2 
orders  of  magnitude.  Thus,  even  if  the 
Agency  were  to  quantify  applicator  risk 
now,  the  risks  (in  the  10"*  to  10"*  range) 
would  be  considered  acceptable. 

b.  Dietary  exposure — i.  crop  residues. 
Additional  residue  data  for  the  major 
uses  of  linuron  have  also  been  received 
from  Du  Pont  in  response  to  the 
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Registration  St;  ndard  and  a  Data  Call 
In  notice  issued  on  May  19, 1986. 
Average  residue  levels  for  soybeans,  the 
major  crop  use  of  linuron,  were 
approximately  0.07  ppm,  compared  to  a 
tolerance  level  of  1.0  ppm.  These 
additional  residue  data  showed  actual 
residue  levels  similar  to  those  used  for 
the  dietary  exposure  estimates  in  the 
Notice  of  Special  Review.  Therefore,  if 
EPA  were  to  quantify  dietary  risk  from 
the  latest  residue  data  submission,  it  is 
believed  that  the  upper-bound  lifetime 
risk  would  be  no  greater  than  10"*  and 
possibly  much  lower.  As  noted 
previously,  the  risk  estimate  in  the  NAS 
report  was  based  on  residues  that  were 
at  tolerance  Hmits. 

ii.  Drinking  water  residues.  Although 
not  a  basis  for  Special  Review  and  no 
exposure  or  risk  estimates  were 
calculated,  the  Agency  did  note  in  the 
Notice  of  Special  Review  that  dietary 
exposure  through  water  contamination 
was  possible.  Linuron  run  off  into  rivers 
and  leaching  to  aquifers  could 
contaminate  drinking  water  which  is 
drawn  from  either  surface  or  ground 
water.  As  stated  in  the  Notice  of  Special 
Review,  Umited  monitoring  data  from 
1982  to  1984  in  northwestern  Ohio 
showed  the  presence  of  linuron  at  very 
low  levels  (mean  concentrations  ranged 
from  0.00  to  7.16  parts  per  billion  (ppb)) 
in  surface  and  tap  water.  Although  the 
data  showed  that  linuron  was  present  in 


the  surface  water  of  northwestern  Ohio, 
the  data  were  presumed  to  represent  a 
worst  case  situation  since  use  of 
pesticides  on  soybeans  and  com  in  this 
area  is  considered  to  be  extremely 
heavy.  To  evaluate  the  potential  for 
linuron  to  contaminate  drinking  water, 
product  chemistry  and  environmental 
fate  studies  were  required  on  an 
expedited  basis.  Data  were  submitted 
by  the  registrant  and  have  been 
reviewed  by  the  Agency.  These  data 
indicate  that  although  the  linuron  parent 
compound  moderately  leaches,  its 
mobility  decreases  as  soil  organic 
matter  increases.  However,  the  studies 
did  not  provide  enough  information  to 
assess  the  ability  of  linuron's  soil 
degradation  products  to  contaminate 
drinking  water.  Du  Pont  was  notified  of 
the  inadequacy  and  the  Office  of 
Pesticide  Programs  is  currenUy 
reviewing  information  submitted  by 
Du  Pont  which  is  intended  to  clarify  and 
supplement  the  original  data 
submission. 

Liniu'on  has  been  included  in  the 
Drinking  Water  Wells  Survey  being 
conducted  by  the  Agency's  Office  of 
Drinking  Water  and  Office  of  Pesticide 
Programs.  Although  not  identified  as  a 
chemical  thought  to  have  a  high  risk 
potential  for  leaching  into  groundwater, 
linuron  was  included  because  it  is 
detectable  by  the  method  used  for 
testing  well  water.  If  levels  are  detected, 


a  Health  Advisory  may  be  established 
and  other  regulatory  measures  may  be 
considered. 

The  need  for  additional  ground  water 
data  will  be  determined  after  reviewing 
environmental  data  and/or  the  Drinking 
Water  Wells  Survey  data. 

2.  Toxicity  Data.  Additional  toxicity 
data  include  a  full  battery  of 
mutagenicity  data,  a  multi-generation  rat 
reproduction  study,  a  feeding  study,  and 
a  set  of  studies  investigating  the 
mechanism  of  action  of  tumor  formation. 

Du  Pont  submitted  all  required 
mutagenicity  data  representing  the  three 
general  categories  of  mutagenicity 
testing  (i.e.,  gene  mutations,  structural 
chromosomal  aberrations,  and  direct 
DNA  damage  and  repair).  The  Agency 
has  reviewed  the  mutagenicity  studies 
submitted  by  Du  Pont  and  concluded 
that  linuron  is  not  a  mutagen.  The  data 
showed  no  evidence  of  adverse  genetic 
or  chromosomal  effects  in  any  study. 

A  multi-generation  rat  reproduction 
study  conducted  by  Du  Pont  was 
submitted  in  response  to  the  Notice  of 
Special  Review  and  was  reviewed  by 
the  Agency.  Three  successive 
generations  of  Charles  River  Crl:CD  rats 
were  fed  dietary  linuron  at  0,  25, 125  and 
625  ppm.  The  incidence  of  testicular 
adenoma  in  the  Fib  and  F2b  combined 
groups  is  noted  in  the  following  Table  3: 


Table  3.— The  Incidence  of  Testicuuvr  Adenomas  in  Fib  and  fit,  Male  Rats 


Group 

Dose 

Number  of  animals 
with  turtxxs/Total 
number  of  animals 

Percentage 

1 .  Controls 

1/19 
0/25 
6/25 
2/16 

50 

2.  Low  dose 

25  Dom 

0 

3.  Mid  dose 

125  DPm 



24.0 

4.  High  dose 

625  ppm 

12.0 



An  increase  in  testicular  interstitial 
cell  adenomas  was  observed  in  Fib  and 
Fjb  male  rats  at  the  125  and  625  ppm 
dose  levels  and  was  associated  with 
testicidar  hyperplasia.  Although  it 
appears  that  reproductive  ejects  may 
have  been  demonstrated  (reduced 
fertility  in  generations  Fja-Fsa. 
decreased  pup  survival],  the  study  was 
deficient.  No  histological  data  were 
provided  for  the  parental  animals 
following  their  breeding  or  weaning  of 
offspring.  There  were  no  gross  pathology 
data  available  for  the  animals  which 


died  during  the  study  and  no  evaluation 
of  the  possible  causes  of  infertility  was 
made.  Though  not  intended  to  examine 
oncogenic  effects,  this  reproductive 
study  demonstrates  the  oncogenic 
effects  (testicular  adenomas  and 
hyperplasia]  noted  in  earlier  studies. 
The  test  animals  were  sacrificed  late  in 
their  life  cycle,  most  at  2  years  of  age, 
with  the  earliest  at  480  days. 

In  response  to  a  Data  Call  In  Notice 
issued  to  registrants  on  May  18, 1986,  Du 
Pont  submitted  a  feeding  study  which 
investigated  the  effects  of  linuron  fed  to 


aged  male  Charles  River  Crl:CD{SD]BR 
rats.  At  the  beginning  of  the  study,  the 
average  age  of  the  rats  was  12  months. 
The  researchers  exposed  older  rats  in 
the  last  year  of  life  (12  months  before  24 
months  sacrifice)  to  either  (1)  No 
liniu'on,  (2)  no  linuron  for  6  months  and 
then  hnuron  for  6  months,  or  (3)  just 
linuron  for  12  months.  The  incidence  of 
hyperplasia  and  adenoma  of  the  testes 
in  aged  male  rats  is  demonstrated  in  the 
following  Table  4: 
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Table  4.— The  Inodence  of  Testicular  Adenoma  and  Hyperplasia  in  Aged  Male  Rats 

Group 

Unuron  exposure  (ppm) 

Period  In  life  exposed 

Response 

Hyperplasia 

Adenomas 

1 

a  rmm 

NnrMi 

8/25  (32%) 

8/25  (32%) 

15/25  (60%) 

0/25   (0%) 

2 

0  Itwo  6?*?  pivfl       

18  to  24  mos „ „ 

12  to  24  mos 

2/25    (4%) 

3 

625  ppm.  tfien  625  ppm „ 

6/25  (24%) 

Rats  which  were  fed  a  normal  diet  for  6 
months  followed  by  6  months  of  625 
ppm  dietary  linuron  (group  2}.  had  a 
non-statistically  significant  increase  of 
testicular  adenomas.  A  statistically 
significant  increase  in  testicular 
adenomas  and  hyperplasia  was 
observed  in  male  rats  fed  dietary 
linuron  for  12  months  (group  3).  No 
malignant  tumors  were  even  observed. 
These  results  support  the  theory  that  the 
tumorigenic  effects  of  exposure  to 
linuron  may  be  age-related-i.e..  age- 
related  alterations,  perhaps  of  a 
hormonal  nature,  may  make  the 
testicular  tissue  more  susceptible  to  an 
oncogenic  response. 

After  the  initiation  of  the  Special 
Review,  du  Pont  also  submitted  a  set  of 
studies  which  they  believed  suggested 
that  the  mechanism  of  action  of  tumor 
formation  is  influenced  through  the 
pituitary-testes  "feedback  loop",  in 
effect  a  threshold  tumorigenic  response. 
Specifically,  du  Pont  believes  that  the 
additional  data  demonstrate  that  the 
formation  of  testicular  tumors  is 
regulated  via  alterations  in 
responsiveness  of  the  interstitial  cells  of 
the  testes  to  luteinizing  hormone  (LH — 
LH  is  a  hormone  released  from  the 
pituitary  and  is  important  in  the 
regulation  of  the  growth  of  testicular 
cells]  resulting  in  testicular  hyperplasia 
and  adenomas. 

Biochemical  data  submitted  by  du 
Pont  examined  the  effects  of  linuron 
upon  horse  testicular  microsomes, 
testosterone  clearance,  and  the  ability  of 
LH  to  induce  the  secretion  of 
testosterone  in  Leydig  cells  isolated  in 
vitro  bom  rats  treated  repeatably  (200 
mg/kg  orally  for  3 — 7  days)  or  treated 
chronically  (11  <»  19  months  at  0,  25, 125, 
or  625  ppm).  After  review  by  the 
Agency,  data  from  the  in  vitro  study 
were  initially  suggestive  of  a 
hyperactive  response  of  the  chronically 
dosed  rat  (625  ppm]  Leydig  cells  to  LR 

To  clarify  the  registrant's  proposed 
mechanism  of  action  of  linuron  on  the 
hypothalamus-pituitary  axis, 
researchers  at  EPA's  Health  Effects 
Research  Laboratory  in  Research 
Triangle  Park,  North  Carolina,  evaluated 
the  hormonally-regulated  effects  of 
linuron  upon  testicular  changes  in 
Lftydig  cells.  Using  LE-hooded  male  rats. 


linuron  was  administered  for  4  days  (0, 
50. 100  or  200  mg/kg/day)  with  a  j-day 
post-dosing  period.  There  was  no 
evidence  that  the  compound  produced  a 
significant  effect  upon  blood  levels  of 
LH,  follicle-stimulating  hormone,  or 
prolactin. 

After  evaluating  the  data  from  du  Pont 
and  its  own  research  laboratory,  the 
Agency  has  concluded  that  there  is  no 
convincing  evidence  that  the  oncogenic 
effect  of  linuron  is  secondary  to  an 
alteration  in  the  pituitary-testes 
hormonal  "feedback  loop".  Although  it 
is  possible  that  linuron  alters  levels  of 
some  testosterone-related  enzymes  and 
the  responsiveness  of  the  testes  to 
luteinizing  hormone,  additional  data 
which  explore  blood  hormonal  levels 
are  necessary  to  confirm  or  deny  the 
existence  of  a  secondary  mechanism  for 
tumorigenicity. 

Although  not  a  basis  for  special 
review,  EPA  was  aware  of  the  potential 
of  linuron  to  cause  adverse  blood 
effects.  In  1962,  du  Pont  submitted  a  2- 
year  dog  feeding  study  (Hodge,  H.C., 
1962).  Four  groups  of  six  beagle  dogs 
(three  males  and  three  females]  were 
administered  diets  containing  0,  25, 125, 
and  625  ppm  for  2  years.  These  levels 
correspond  to  0,  0.625,  3.125,  and  15.625 
mg/kg/day.  Analysis  of  blood  revealed 
an  abnormal  blood  pigment 
(sulfhemoglobin)  in  dogs  fed  linuron 
down  to  the  lowest  dose  tested,  25  ppm. 
Thus,  the  lowest  effect  (LEL)  for 
hematotoxicity  was  established  at  25 
ppm.  (0.625  mg/kg/day). 

3.  Comments  on  the  Notice  of  Special 
Review.  During  the  offical  comment 
period  for  the  Notice  of  Special  Review, 
the  Agency  only  received  comments 
from  E.L  du  Pont  de  Nemours  ft  Co.,  Inc. 
Du  Pont  stated  that  "the  toxicological 
concerns  expressed  relative  ta  linuron 
(testicular  adenomas  occurring  in  aged 
rats — not  noted  at  1-year  interim 
sacrifice),  if  ranked  in  an  accepted 
classification  system  of  possiUe 
oncogens  (i.e..  Squires  or  the  system 
which  we  understand  that  EPA  is 
presently  considering],  would  rank  in 
the  weakest  class."  This  comment  is 
discussed  in  the  next  section. 

4.  Classification  of  the  Oncogenic 
Potential  of  Linuron.  Since  the 
intitiation  of  the  Special  Review,  EPA 


has  established  Guidelines  for 
Carcinogenic  Risk  Assessment  (51  FR 
33992,  9/24/86).  These  guidelines  assist 
Agency  scientists  in  assessing  the 
potential  for  a  chemical  to  cause  cancer 
in  humans.  The  guidelines  categorize  the 
overall  weight  of  evidence  for  human 
carcinogenicity  by:  (1)  Summarizing  the 
weight  of  evidence  in  human  and/ or 
animal  studies,  (2)  utilizing  this 
information  to  assign  a  tentative 
category,  and  (3)  evaluating  all  relevant 
supportive  information  to  determine  if 
modifications  in  the  weight  of  evidence 
are  necessary. 

There  are  five  categories  of 
carcinogenicity.  They  are  noted  as 
Group  A,  B,  C,  D  or  E.  Group  A  is  used 
for  those  chemicals  for  which  there  is 
sufficient  epidemiological  evidence  to 
support  a  causal  association  between 
human  exposure  and  cancer. 

Group  B,  probable  human 
carcinogens,  includes  those  chemicals 
for  which  there  is  limited  human 
evidence  of  cancer  (Bl)  and  those 
chemicals  for  which  there  is  sufficient 
evidence  of  cancer  in  animals  but 
inadequate  or  no  data  of  human 
carcinogenicity  (B2). 

Group  C,  possible  human  carcinogens, 
is  used  to  categorize  chemical  agents  for 
which  there  is  limited  evidence  of 
carcinogenicity  in  animals  and  no 
human  data.  Within  this  category  are 
chemicals  with  a  wide  range  of  human 
oncogenic  potential.  In  some  cases,  the 
available  data  demonstrate  a 
reasonable  potential  that  the  chemical  is 
carcinogenic  in  humans  but  available 
data  may  be  limited  to  one  species.  In 
other  cases,  the  data  set  may  be  large 
but  conflicting  or  equivocal.  To 
distinguish  those  chemicals  within  this 
category  where  the  Agency  believes 
more  data  are  likely  to  support  a  finding 
of  probable  human  carcinogenicity,  the 
Agency  elects  to  classify  the  chemicals 
as  Group  C  oncogens  but  to  quantify 
their  risks.  Where  the  Agency  believes 
the  link  to  human  carcinogenicity  is 
weak  or  insufficient  and  that  the 
chemical  should  not  be  regulated  as  a 
human  carcinogen,  it  chooses  not  to 
quantify  the  risks.  The  decision 
regarding  the  strength  of  the  link 
between  animal  and  human 
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carcinogenicity,  has  to  be  made  on  a 
case-by-case  basis.  The  thought  process 
in  determining  whether  the  weight  of 
evidence  justifies  quantification  of  its 
risk  as  a  Group  C  carcinogen,  and  then 
whether  to  quantify  its  carcinogenic 
risk,  is  basically  the  same.  Both 
decisions  reflect  a  qualitative  scientific 
assessment  of  the  data  and  the 
likelihood  that  the  effect  seen  in  animals 
is  indicative  of  human  carcinogenic 
potential. 

Group  D  is  reserved  for  chemicals 
where  available  data  are  insufficient  to 
assess  human  carcinogenic  potential. 
Group  E  includes  agents  that  show  no 
evidence  of  carcinogenicity  in  specified 
animal  studies. 

The  Office  of  Pesticide  Programs'  Peer 
Review  Group  and  the  Agency's 
Carcinogen  Assessment  Group  reviewed 
the  weight  of  evidence  to  determine  the 
oncogenic  potential  of  linuron.  Both 
groups  agree  that  linuron  should  be 
categorized  as  a  Group  C  chemical.  This 
conclusion  is  based  on  the  following: 

1.  Although  linuron  produced  a 
statistically  significant  increase  in  both 
testicular  hyperplasia  and  adenomas  in 
male  rats  and  a  statistically  significant 
increase  in  the  incidence  of 
hepatocellular  adenomas  in  female  mice 
at  the  highest  dose  group  tested,  the 
tumors  observed  were  benign  in  nature 
and  showed  no  progession  toward 
malignancy. 

2.  The  tumors  found  in  the  rat 
oncogenicity  study  occurred  late  in  the 
life  of  the  test  animals  and  were  not  life- 
threatening. 

3.  Linuron  did  not  test  positively  in  the 
standard  battery  of  mutagenicity  tests. 

4.  Historically,  spontaneous  formation 
of  testicular  adenomas,  a  relatively 
common  type  of  tumor,  has  been 
observed  in  Charles  River  and  Fischer 
rat  strains.  (Carcinogen  Assessment 
Group  Memorandum.  J.  Holder  to  J. 
Rowe.  6/2/87;  Sher.  S.P.  et  al.,  1982; 
Huseby,  R.A.,  1981). 

The  confluence  of  these  factors — late- 
forming  benign  testicular  tumors  of  a 
relatively  common  tumor  type  in 
animals  with  a  background  rate  of 
similar  tumors,  and  lack  of  supporting 
evidence  of  carcinogenic  potential  (e.g., 
mutagenicity  data) — all  lead  to  a 
conclusion  that  the  evidence  in  this  case 
of  human  carcinogenic  potential  is 
weak. 

Based  on  these  factors,  the  Agency 
believes  that  quantification  of  cancer 
risk,  and  thus  consideration  of 
carcinogenicity  of  linuron  as  the 
endpoint  of  regulatory  concern,  is 
inappropriate  because  of  linuron's  low 
human  carcinogenic  potential. 

On  September  23, 1987,  the  FIFRA 
Scientific  Advisory  Panel  (SAP)  met  to 


review  a  set  of  scientific  issues 
supporting  EPA's  decision  to  classify 
linuron  as  a  Group  C  oncogen.  The  SAP 
was  requested  to  comment  on  the 
Agency's  assessment  of  the  weight-of- 
the-evidence  and  subsequent 
determination  of  oncogenicity  according 
to  the  Agency's  Guidelines  for 
Carcinogen  Risk  Assessment.  The  SAP 
agreed  with  the  Agency's  categorization 
of  linuron  as  a  Group  C  chemical. 

IV.  Preliminary  Regulatory  Decision 

As  noted  above,  the  Registration 
Standard  and  the  Notice  of  Special 
Review  for  linuron  were  issued  in  1984, 
before  publication  of  the  Guidelines  for 
Carcinogen  Risk  Assessment.  Prior  to 
issuance  of  the  Guidelines,  the  Agency 
routinely  quantified  carcinogenic  risk  as 
a  matter  of  policy  of  a  dose-response 
relationship  was  demonstrated.  Thus, 
the  oncogenic  risk  of  linuron  was 
quantified  for  the  Registration  Standard 
and  the  Notice  of  Special  Review.  Since 
publication  of  the  Risk  Assessment 
Guidelines,  EPA  does  not  always 
quantify  carcinogenic  risk  for  Group  C 
chemicals  but  reviews  each  group  C 
chemical  on  a  case  by  case  basis.  As 
discussed  earlier,  the  Agency  no  longer 
believes  that  linuron  risk  should  be 
quantified  or  that  linuron  exceeds  the 
oncogenicity  risk  criterion. 

The  Agency  has  concluded  that  the 
available  data  no  longer  support  a 
Special  review  for  linuron.  This 
determination  was  based  not  only  on 
additional  toxicological  information  but 
also  upon  actual  crop  residue  data 
which  were  received  after  the  notice  of 
Special  Review  was  issued.  Although 
the  Agency  formerly  believed  that  the 
Special  Review  risk  criterion  for 
oncogenicity  (40  CFR  162.11(a)(3)(ii)(A)) 
had  been  exceeded  and  subsequently 
initated  a  Special  Review,  the  Agency 
now  believes  the  evidence  supporting 
the  carcinogenicity  of  linuron  in  humans 
is  of  a  limited  nature  and  that  the  human 
carcinogenic  potential  resulting  from 
exposure  to  linuron  is  low.  Therefore, 
linuron  can  no  longer  be  considered  to 
pose  unreasonable  risks  due  to 
oncogenicity. 

After  concluding  that  the  evidence 
supporting  linuron's  carcinogenicity  in 
humans  is  not  strong  enough  to  support 
a  Special  Review  of  linuron,  the  Agency 
examined  the  other  toxicological  e^ect 
of  possible  concern,  hematotoxicity.  The 
Agency  estimated  the  theoretical 
maximum  residue  concentration 
(TMRC).  which  is  an  estimation  of  the 
United  States  (U.S.)  population's  dietary 
exposure  to  linuron.  The  TMRC  was 
then  compared  to  the  provisional 
acceptance  daily  intake  (PADI).  or  the 
residue  level  conditionally  thought  to  be 


toxicologically  safe  for  daily 
consumption.  The  PADI  is  based  on  the 
lowest  effect  level  (LEL)  for 
hematotoxicity,  the  next  effect  of 
toxicological  concern,  which  was 
established  in  the  chronic  dog  feeding 
study  with  a  LEL  of  25  ppm  (0.625  mg/kg 
of  bodyweight),  noted  previously.  Using 
a  three  hundredfold  safety  factor,  the 
PADI  is  calculated  to  be  0.002  mg/kg/ 
day.  Using  actual  residue  values  and 
percent  of  crop  treated  figures,  the 
TMRC  for  the  U.S.  population  was 
calculated  to  be  0.00005  mg/kg/day, 
equivalent  to  2.5  percent  of  the  PADL 
The  most  highly  exposed  groups  are 
non-nursing  infants  (0.00024  mg/kg/day, 
equivalent  to  12.2  percent  of  the  PADI) 
and  nursing  infants  (0.00016  mg/kg/day, 
equivalent  to  8.0  percent  of  the  PADI). 
Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  actual  residue  levels  of  linuron 
consumed  by  the  U.S.  population 
present  no  significant  risk  to  public 
health. 

The  multi-generation  rat  reproduction 
study  noted  earlier,  in  addition  to 
supporting  oncogenic  conclusions, 
raised  the  possibility  of  reproductive 
effects.  The  Agency  is  requiring 
additional  reproductive  effects  data 
through  a  Data  Call  In  Notice  to  be 
issued  shortly.  Data  are  also  being 
required  to  resolve  remaining  concerns 
about  possible  hematological  and 
contaminant  risks.  If  any  of  these  data 
demonstrate  that  use  of  linuron  may 
pose  unacceptable  risk,  the  Agency  may 
reinitiate  a  Special  Review  of  linuron. 

Based  on  the  existing  data,  the 
Agency  proposes  to  conclude  this 
Special  Review  of  registrations  of 
pesticide  products  which  contain  linuron 
without  further  regulatory  action. 

V.  Public  Comment  Opportunity 

During  the  time  allowed  for 
submission  of  comments,  specific 
comments  are  solicited  on  the 
preliminary  determination  set  forth  in 
this  Notice.  The  Agency  will  review  and 
consider  any  comments  received  during 
the  official  comment  period  before 
issuing  the  final  determination  to 
conclude  the  Special  Review  of  linuron. 
Interested  persons  are  invited  to  submit 
written  comments  on  this  proposal  to 
conclude  the  Special  Review  of 
pesticide  products  which  contain 
linuron.  Comments  must  bear  a  notation 
indicating  the  document  control  number, 
[OPP-30000/41B].  Three  copies  of  the 
comments  should  be  submitted  to 
facilitate  the  work  of  the  Agency  and  of 
others  interested  in  reviewing  the 
comments.  All  written  comments  filed 
pursuant  to  this  notice  will  be  available 
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for  public  inspection  in  Rm.  246,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA,  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

Dated:  August  a  1988. 
John  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

[FR  Doc.  88-18585  Filed  8-16-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

(Docket  No.  79N-0176] 

Stomach  Acidifier  Drug  Products  for 
Over-the-Counter  Human  Use 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  establishing  that  any  stomach 
acidifier  drug  product  for  over-the- 
counter  (OTC)  human  use  is  not 
generally  recognized  as  safe  and 
effective,  is  misbranded,  and  is  subject 
to  regulatory  action  unless  it  has  an 
approved  new  drug  application  (NDA). 
Stomach  acidifiers  are  drugs  that  add 
hydrochloric  acid  to  the  stomach.  FDA 
is  issuing  this  final  rule  after  considering 
public  comments  on  the  agency's 
proposed  regulation,  which  was  issued 
in  the  form  of  a  tentative  final  rule,  and 
all  new  data  and  information  on 
stomach  acidifier  drug  products  that 
have  come  to  the  agency's  attention. 
This  final  rule  is  part  of  the  ongoing 
review  of  OTC  drug  products  conducted 
by  FDA. 

EFFECTIVE  DATE:  February  17, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFN-210), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857,  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  19, 1979  (44 
FR  60316),  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)),  an 
advance  notice  of  proposed  rulemaking 
that  would  classify  O'TC  stomach 
acidifier  drug  products  as  not  generally 
recognized  as  safe  and  effective  and  as 
being  misbranded  and  would  declare 
these  products  to  be  new  drugs  within 
the  meaning  of  section  201  (p)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321(p)).  The  notice 
was  based  on  the  recommendations  of 
the  Advisory  Review  Panel  on  OTC 
Miscellaneous  Internal  Drug  Products, 
which  was  the  advisory  review  panel 
responsible  for  evaluating  data  on  the 
active  ingredients  in  this  drug  class. 
Interested  persons  were  invited  to 
submit  comments  by  January  17, 1980. 
Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  February 
18, 1980. 


In  accordance  with  §  330.10{a)(10),  the 
data  and  information  considered  by  the 
Panel  were  put  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62.  5600  fishers  Lane,  Rockville,  MD 
20857.  after  deletion  of  a  small  amount 
of  trade  secret  information. 

The  agency's  proposed  regulation,  in 
the  form  of  a  tentative  final  rule  for  OTC 
stomach  acidifier  drug  products  was 
published  in  the  Federal  Register  of 
January  15. 1985  (50  FR  2184).  Interested 
persons  were  invited  to  file  by  May  15, 
1985.  written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  of  Food  and  Drugs 
regarding  the  proposal.  Interested 
persons  were  invited  to  file  comments 
on  the  agency's  economic  impact 
determination  by  May  15, 1985.  New 
data  could  have  been  submitted  until 
January  15, 1986.  and  comments  on  the 
new  data  until  March  17. 1986.  Final 
agency  action  occurs  with  the 
publication  of  this  final  rule  on  OTC 
stomach  acidifier  drug  products. 

The  OTC  drug  procedural  regulations 
(21  CFR  330.10)  now  provide  that  any 
testing  necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly,  FDA  is 
no  longer  using  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effective  and  not  misbranded). 
"Category  11"  (not  generally  recognized 
as  safe  and  effective  or  misbranded), 
and  "Category  III"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage,  but  is 
using  instead  the  terms  "monograph 
conditions"  (old  Category  I)  and 
"nonmonograph  conditions"  (old 
Categories  II  and  III). 

As  discussed  in  the  proposed 
regulation  for  OTC  stomach  acidifier 
drug  products  (50  FR  2184),  the  agency 
advised  that  the  conditions  under  which 
the  drug  products  that  are  subject  to  this 
rule  are  not  generally  recognized  as  safe 
and  effective  and  are  misbranded 
(nonmonograph  conditions)  would  be 
effective  6  months  after  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register.  Therefore,  on  or  after 
February  17, 1989.  no  OTC  drug  products 
that  are  subject  to  this  final  rule  may  be 
initially  introduced  or  inifially  delivered 
for  introduction  into  interstate 
commerce  unless  they  are  the  subject  of 
an  approved  NDA. 

In  response  to  the  proposed  rule  on 
OTC  stomach  acidifier  drug  products. 


eight  consumers  submitted  comments. 
No  requests  for  oral  hearing  before  the 
Commissioner  were  received.  Copies  of 
the  comments  received  are  on  public 
display  in  the  Dockets  Management 
Branch.  Any  additional  information  that 
has  come  to  the  agency's  attention  since 
publication  of  the  proposed  rule  is  also 
on  public  display  in  the  Dockets 
Management  Branch. 

All  "OTC  Volumes"  cited  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notice  published  in  the 
Federal  Register  of  November  16. 1973 
(38  FR  31696)  and  August  27. 1975  (40  FR 
38179)  or  to  additional  information  that 
has  come  to  the  agency's  attention  since 
publication  of  the  notice  of  proposed 
rulemaking.  The  volumes  are  on  public 
display  in  the  Dockets  Management 
Branch. 

I.  The  Agency's  Conclusions  on  the 
Comments 

Six  comments  agreed  with  the 
agency's  proposal  that  stomach 
acidifiers  as  a  class  of  drugs  are  not 
generally  recognized  as  safe  and 
effective  and  are  misbranded.  Two 
comments  objected  to  the  removal  of 
stomach  acidifiers  from  the  OTC  market 
and  presented  testimonials  that  these 
drug  products  had  provided  relief  from 
symptoms  such  as  fainting,  digestive 
distress,  and  improper  "assimulation  of 
minerals."  Both  comments  noted  that 
these  products  had  been  prescribed  by  a 
physician.  One  comment  added  that 
switching  these  products  from  OTC  to 
prescription  status  would  be  both 
unncessary,  inconvenient,  and  an  added 
expense. 

The  agency  acknowledges  that 
betaine  hydrochloride,  glutamic  acid 
hydrochloride,  and  dilute  hydrochloric 
acid  have  been  traditionally  prescribed 
for  use  in  the  conditions  of  achlorhydria 
and  hypochlorhydria.  However,  the 
agency  is  not  aware  of  any  data  nor 
have  any  been  submitted  to  demonstrate 
that  the  administration  of  any  of  these 
ingredients  has  any  therapeutic  value  in 
either  condition.  Moreover,  as  discussed 
in  the  notice  of  proposed  rulemaking  for 
OTC  stomach  acidifier  drug  products  (50 
FR  2185),  recent  evaluations  of 
hydrochloric  acid  therapy  in  recognized 
pharmacology  texts  conclude  that  there 
are  no  established  indications  for 
hydrochloric  acid  use.  Therefore,  the 
agency  concludes  that  any  ingredient 
recommended  for  OTC  stomach  acidifier 
use  cannot  be  generally  recognized  as 
safe  and  effective. 

In  reference  to  the  comment's 
statement  on  an  OTC  to  prescription 
switch,  it  should  be  noted  that  removal 
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of  stomach  acidifier  drug  products  from 
the  OTC  market  does  not  mean  that 
these  products  will  then  be  made 
available  for  prescription  use.  Because 
no  stomach  acidifier  has  been  shown  to 
be  safe  and  effective  in  treating 
achlorhydria  and  hypochlorhydria. 
neither  OTC  nor  prescription  marketing 
will  be  permitted  unless  a  stomach 
acidifier  drug  product  is  the  subject  of 
an  approved  NDA.  Currently,  no 
stomach  acidifier  drug  product  is  the 
subject  of  an  approved  NDA. 

II.  The  Agency's  Final  Conclusions  on 
OTC  Stomach  Acidifier  Drug  Products 

The  agency  has  determined  that  no 
stomach  acidifier  active  ingredient  has 
been  found  to  be  generally  recognized 
as  safe  and  effective  and  not 
misbranded  for  use  in  treating 
achlorhydria  and  hypochlorhydria. 
Therefore,  all  stomach  acidifier 
ingredients,  including  betaine 
hydrochloride,  glutamic  acid 
hydrochloride,  diluted  hydrochloric  acid, 
and  pepsin,  which  were  reviewed  by  the 
Panel,  are  considered  nonmonograph 
ingredients  and  misbranded  under 
section  502  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  352]  and 
are  new  drugs  under  section  201(p]  of 
the  act  (21  U.S.C.  321(p))  for  which  an 
approved  NDA  under  section  505  of  the 
act  (21  U.S.C.  355)  and  Part  314  of  the 
regulations  (21  CFR  Part  314)  is  required 
for  marketing.  Any  such  OTC  drug 
product  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  after  the  effective  date  of  this 
final  rule  that  is  not  in  compliance  with 
the  regulation  is  subject  to  regulatory 
action. 

Consideration  of  glutamic  acid 
hydrochloride  as  an  ingredient  in 
digestive  aid  drug  products  was 
transferred  to  this  rulemaking  (see  53  FR 
2711).  Accordingly,  this  final  rule 
constitutes  final  agency  action  for  this 
ingredient  as  an  OTC  stomach  acidifier 
in  both  rulemakings. 

The  agency  has  examined  the 
economic  consequences  of  this  final  rule 
in  conjunction  with  other  rules  resulting 
from  the  OTC  drug  review.  In  a  notice 
published  in  the  Federal  Register  of 
February  8, 1983  (48  FR  5806),  the  agency 
announced  the  availability  of  an 


assessment  of  these  economic  impacts. 
The  assessment  determined  that  the 
combined  impacts  of  all  the  rules 
resulting  from  the  OTC  drug  review  do 
not  constitute  a  major  rule  according  to 
the  criteria  established  by  Executive 
Order  12291.  The  agency  therefore 
concludes  that  no  one  of  these  rules, 
including  this  final  rule  for  OTC 
stomach  acidifier  drug  products,  is  a 
major  rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act. 
Pub.  L.  96-354.  That  assessment 
included  a  discretionary  Regulatory 
Flexibility  Analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  stomach  acidifier 
drug  products  is  not  expected  to  pose 
such  an  impact  on  small  businesses. 
Therefore,  the  agency  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroiunental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  the 
Administrative  Procedure  Act, 
Subchapter  D  of  Chapter  I  of  Title  21  of 
the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  310  continues  to  read  as  follows: 

Authority:  Sees.  501.  502.  503.  505,  701,  704, 
705.  52  Stat.  1049-1053  as  amended.  52  Stat. 
1055-1056  as  amended.  67  Stat.  477  as 
amended.  52  Stat.  1057-1058  (21  U.S.C  351. 


352.  353.  355.  371,  374.  375):  5  U.S.C.  553:  21 
CFR  5.10  and  5.11. 

2.  Section  310.540  is  added  to  Subpart 
E  to  read  as  follows. 

§  310.540  Drug  products  containing  active 
Ingredients  offered  over-the-counter  (OTC) 
for  use  as  stontach  addif iers. 

(a)  Betaine  hydrochloride,  glutamic 
acid  hydrochloride,  diluted  hydrochloric 
acid,  and  pepsin  have  been  present  as 
ingredients  in  over-the-counter  (OTC) 
drug  products  for  use  as  stomach 
acidifiers.  Because  of  the  lack  of 
adequate  data  to  establish  the 
effectiveness  of  these  or  any  other 
ingredients  for  use  in  treating 
achlorhydria  and  hypochlorhydria,  and 
because  such  conditions  are 
asymptomatic,  any  OTC  drug  product 
containing  ingredients  offered  for  use  as 
a  stomach  acidifier  cannot  be 
considered  generally  recognized  as  safe 
and  effective. 

(b)  Any  OTC  drug  product  that  is 
labeled,  represented,  or  promoted  for 
use  as  a  stomach  acidifier  is  regarded  as 
a  new  drug  within  the  meaning  of 
section  201(p)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act,  for  which  an 
approved  new  drug  application  under 
section  505  of  the  act  and  Part  314  of  this 
chapter  is  required  for  marketing.  In  the 
absence  of  an  approved  new  drug 
application,  such  product  is  also 
misbranded  under  section  502  of  the  act. 

(c)  Clinical  investigations  designed  to 
obtain  evidence  that  any  drug  product 
labeled,  represented,  or  promoted  as  a 
stomach  acidifier  for  OTC  use  is  safe 
and  effective  for  the  purpose  intended 
must  comply  with  the  requirements  and 
procedures  governing  the  use  of 
investigational  new  drugs  set  forth  in 
Part  312  of  this  chapter. 

(d)  After  the  effective  date  of  the  final 
regulation,  any  such  OTC  drug  product 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  that  is  not  in  compliance  with 
this  section  is  subject  to  regulatory 
action. 

Dated:  July  1, 1988. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  18561  Filed  8-16-88:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  969 

[Docket  No.  N-88-1836:  FR-2409] 

Statement  of  Policy— Loan 
Forgiveness  Under  Section  3004  of 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985;  Continued 
Operation  as  Lower  Income  Housing 
After  Completion  of  Debt  Service, 
Public  and  Indian  Housing  Programs 

agency:  Assistant  Secretary  for  Public 
and  Indian  Housing.  HUD. 
ACTION:  Policy  statement. 

summary:  Section  3004  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985,  Pub.  L.  99- 
272,  (April  7, 1986),  provides  for  the 
cancellation  of  loans  made  by  the 
Secretary  of  HUD  under  section  4(a)  of 
the  United  States  Housing  Act  of  1937. 
Other  statutory,  as  well  as  regulatory 
and  contractual,  provisions  which 
govern  the  public  and  Indian  housing 
programs  require  that  certain  public 
housing  agencies  (PHAs.  which  term  is 
used  throughout  this  Statement  of  Policy 
to  include  Indian  Housing  Authorities, 
or  IHAs)  maintain  the  lower  income 
nature  of  a  public  housing  project  after 
the  completion  of  debt  service  on  the 
project  in  the  event  that  operating 
subsidy  is  received.  HUD  announces  its 
policies  regarding  the  administration  of 
these  requirements  in  the  case  where 
loans  are  forgiven  pursuant  to  section 
3004  prior  to  the  originally  anticipated 
date  of  retirement  of  the  obligations. 
HUD  also  announces  its  policies 
regarding  the  effect  of  section  3004  on 
projects  administered  under  various 
homeownership  programs. 
DATE:  Comments  due:  October  17, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Sens,  Room  4226,  U.S. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington,  DC  20410.  (202)  755-7290.  A 
telecommunications  device  for  the  deaf 
(TDD)  is  available  at  (202)  472-6725. 
[These  are  not  toll  free  numbers.] 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  3004  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (COBRA),  Pub.  L.  99-272,  amended 
section  4  of  the  United  States  Housing 
Act  of  1937  (USH  Act)  by  authorizing  the 
Secretary  of  HUD  to  cancel  any  loan 
made  by  the  Secretary  under  section 
4(a)  of  the  USH  Act  that  has  any 


principal  amount  outstanding  or  any 
interest  amount  outstanding  or  accrued 
(other  than  loans  the  repayment  of 
which  was  not  to  be  made  using  annual 
contributions).  The  amendment 
expressly  provides  that  "the  terms  and 
conditions  of  any  contract,  or  any 
amendment  to  a  contract,  for  such  loan 
with  respect  to  any  promise  to  repay 
such  principal  and  interest  shall  be 
canceled." 

The  amendment  also  provides  that 
"such  cancellation  shall  not  affect  any 
other  terms  and  conditions  of  such 
contract,  which  shall  remain  in  effect  as 
if  the  cancellation  had  not  occurred." 
This  provision  does  not  expressly 
mandate  continued  operation  of  the 
public  or  Indian  housing  project  but 
does  preserve  "any  other  terms  and 
conditions"  of  the  Annual  Contributions 
Contract  (ACC)  which  are  to  "remain  in 
effect  as  if  the  cancellation  had  not 
occurred." 

There  are  other  requirements  which 
pertain  to  continued  operation  of 
projects.  HUD  regulations  at  24  CFR  Part 
969  provide  that  PHAs  which  receive 
operating  subsidy  under  section  9  of  the 
USH  Act  must  maintain  the  lower 
income  nature  of  the  public  housing 
project  for  a  period  of  ten  years  after  the 
end  of  the  last  PHA  Hscal  year  for  which 
operating  subsidy  is  paid  with  respect  to 
the  project.  The  requirement  applies 
notwithstanding  the  completion  of  debt 
service,  and  the  payment  of  annual 
contributions  for  such  debt  service,  on 
the  project. 

II.  Implementation  of  COBRA 

The  loan  forgiveness  legislation  is  not 
self-executing.  Section  3004  authorizes 
the  Secretary  to  cancel  the  loans.  In 
order  to  facilitate  an  efHcient, 
harmonious  process  of  cancellation,  the 
Department  on  August  4, 1987,  issued 
HUD  Notice  PIH  87-12  capUoned 
"Public  and  Indian  Housing  Rental 
Development  and  Modernization — 
Forgiveness  and  Excess  Financing."  This 
Notice  implemented  the  COBRA  loan 
forgiveness  provisions  by  prescribing  a 
method  for  determining  die  amount  to 
be  forgiven  and  by  providing  a  form  of 
amendment  to  the  ACC  ("Lower  Income 
Public  and  Indian  Housing  Debt 
Forgiveness  Amendment  to 
Consolidated  Annual  Contributions 
Contract."  hereafter  "the  ACC 
Amendment")  to  accomplish  the 
cancellation  of  the  loan.  This  form  of 
amendment  not  only  effects  the 
cancellation  of  loans  for  applicable 
development  and  modernization 
projects  but  also  addresses  the 
disposition  of  public  and  Indian  housing 
projects  and  the  effects  of  loan 


cancellation  on  residual  receipts  from 
rental  and  Turnkey  III  projects. 

While  many  PHAs  have  executed  the 
amendment,  many  others  have 
expressed  concern  about  its  effect  in 
three  respects.  First  PHAs  have 
questioned  the  rationale  and  operation 
of  the  related  provisions  dealing  with 
disposition  and  residual  receipts. 
Second,  some  PHAs  have  contended 
that  where  the  loan  is  forgiven  pursuant 
to  COBRA  and  the  PHA  does  not 
receive  operating  subsidy  for  the 
project,  it  should  receive  "programmatic 
rehef '  from  the  provisions  of  the  ACC 
and,  generally,  from  the  USH  Act  and  its 
regulations,  Third,  some  PHAs  and  PHA 
organizations  have  inquired  why  any 
amendment  of  the  ACC  is  necessary. 

In  response  to  these  concerns,  by 
memorandum  of  December  11, 1987, 
HUD  advised  its  Field  Offices  that  the 
policies  in  HUD  Notice  PIH  87-12  calling 
for  execution  of  the  debt  forgiveness 
ACC  Amendment  were  temporarily 
suspended.  It  further  advised  that  this 
Statement  of  Policy  would  be  issued. 
Tliis  Statement  of  Policy  is  principally 
directed  to  answering  those  three 
questions. 

In  addition,  concerns  have  also  been 
raised  regarding  the  Impact  of  COBRA 
on  "old"  mutual  help  homeownership 
projects  (i.e.,  projects  developed  prior  to 
March  9, 1976).  Some  interested  parties 
contend  that  COBRA  triggers  provisions 
in  the  "old"  mutual  help  homeownership 
agreement  executed  between  the  IHA 
and  the  mutual  help  participant 
providing  for  immediate  transfer  of  the 
housing  authority's  interest  in  the 
homeownership  unit  to  the  participant. 
Hie  homeownership  agreement  for  the 
Homeownership  Program  for  Low- 
Income  Families,  also  known  as  the 
"old"  Turnkey  III  Program  (i.e.,  projects 
developed  prior  to  October  9, 1973). 
contains  similar  language.  This 
Statement  of  Policy  will  also  address  the 
impact  of  COBRA  on  these  agreements. 
The  current  mutual  help  and  Turnkey  III 
programs  use  revised  homeownership 
agreements  which  do  not  raise  concerns 
related  to  transfer  of  the  unit  to  the 
homebuyer  as  a  result  of  COBRA. 
Ne^'erthele8s,  this  statement  of  Policy 
shall  address  implementation  of  loan 
forgiveness  for  these  homeownership 
programs  too.  (Hereafter  the  terms 
Timikey  III  "homebuyers"  and  mutual 
help  "participants"  shall  be  referred  to 
as  "homebuyers"). 

m.  AndUary  Provisions  of  ACC 
Amendmant 

Specific  questions  have  been  raised 
with  respect  to  two  elements  of  the  ACC 
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Amendment  dealing  with  project 
disposition  and  with  residual  receipts. 

Paragraph  8.d.  of  the  ACC 
Amendment  would  insert  a  new  section 
308(B)  of  the  ACC  which  is  not  based  on 
loan  forgiveness  under  section  3004. 
Instead,  it  implements  the  provisions  of 
section  18  ef  the  USH  Act.  as  added  by 
the  Housing  and  Urban-Rural  Recovery 
Act  of  1983.  being  titles  I  through  V  of 
the  Domestic  Housing  and  International 
Recovery  and  Financial  Stability  Act. 
Pub.  L.  98-181  November  30, 1983). 
Section  18  (which  recently  was  further 
amended  by  section  121  of  tlie  Housing 
and  Community  Development  Act  of 
1987  (Pub.  L  100-242.  February  5. 1988) 
and  which  amendments  will  be  the 
subject  of  rulemaking)  governs  the 
disposition  of  public  and  Indian  housing 
projects.  The  ACC  Amendment 
essentially  tracked  the  statutory  and 
regulatory  implementation  of  section  18. 

Question  has  been  raised  specifically 
about  the  deletion  of  existing  Section 
308(B).  which  governs  the  disposition  of 
"excess  real  property"  of  a  PHA.  and 
the  substitution  of  the  new  text.  Some 
PHAs  have  expressed  concern  that  the 
ACC  Amendment  would  make 
contractual  requirements  of  what  are 
now  "only"  statutory  and  regulatory 
provisions  and  that  while  HUD  can 
waive  the  regulations,  it  might  be  more 
difficult  to  change  the  contract.  The 
Department  disagrees  with  this 
construction  of  the  contractual 
provisions.  First,  as  noted,  the 
disposition  provisions  must  be  followed 
as  a  matter  of  statute  under  section  18. 
Second,  if  the  Department  were  inclined 
to  waive  the  regulation,  presumably  it 
would  be  equally  amenable  to 
modifying,  or  waiving,  the  contractual 
provision  for  the  same  purpose. 

Concern  has  also  been  expressed 
about  a  perceived  difference  between 
the  regulation  and  the  ACC  Amendment 
which  latter  provision  has  been  read  as 
not  authorizing  the  use  of  disposition 
proceeds  to  acquire  lower  income 
housing.  Section  18  authorizes  among 
the  eligible  uses  of  net  proceeds  to 
provide  housing  assistance  for  lower 
income  housing  or  the  acquisition, 
development,  or  rehabilitation  of  other 
properties  to  operate  as  lower  income 
housing"  (emphasis  added).  The 
eligibility  provisions  of  §  970.9(b)(2)  of 
the  regulation  use  the  same  language. 
The  word  "acquisition"  was 
inadvertently  omitted  from  the  ACC 
Amendment.  Although  it  is  arguable  that 
the  term  "development"  embraces 
acquisition,  the  form  of  ACC 
Amendment  will  be  changed  to  specify 
acquisition  because  the  statute  and  the 


regulation  both  mention  acquisition 
explicitly. 

The  second  ancillary  provision  which 
some  PHAs  have  questioned  is 
paragraph  6.e.  which  would  amend 
section  416(C)  of  the  ACC  to  include  a 
statement  that — 

If  no  further  annual  contributions  for  either 
debt  service  or  operations  are  payable,  the 
Local  Authority  [i.e.,  PHAJ  shall  deposit  any 
residual  receipts  into  a  replacement  reserve 
to  be  used  to  reduce  the  future  need  for 
annual  contributions  to  modernize  its 
projects. 

Existing  section  416(C)  of  the  ACC 
implements  the  statutory  requirement 
that  residual  receipts  be  applied  to  the 
reduction  of  annual  contributions,  and 
PHAs  are  required  under  current 
procedures  to  remit  residual  receipts 
directly  to  HUD.  Thus,  while  there  will 
no  longer  be  debt  service  to  pay  off.  still 
the  ACC  requires  that  residual  receipts 
continue  to  flow  to  the  Department. 
Section  6(e)  of  the  USH  Act  requires 
that  the  ACC  provide  that— 

*  *  *  whenever  in  any  year  the  receipts  of 
a  public  housing  agency  in  connection  with  a 
lower  income  housing  project  exceed  its 
expenditures  (including  debt  service, 
operation,  maintenance,  establishment  of 
reserve,  and  other  costs  and  charges),  an 
amount  equal  to  such  excess  shall  be  applied, 
or  set  aside  for  application,  to  purposes 
which  in  the  determination  of  the  Secretarj', 
will  effect  a  reduction  in  the  amount  of 
subsequent  annual  contributions. 

Note  that  section  6(e)  does  not  hmit 
the  mandatory  use  of  residual  receipts 
for  debt  service,  but  instead  relates  to 
"purposes"  generally  which  "will  effect 
a  reduction  in  the  amount  of  subsequent 
annual  contributions." 

Existing  section  416(C)  has 
implemented  the  statutory  requirement 
to  date  by  providing  that  such  residual 
receipts  from  rental  projects  and 
Turnkey  III  projects  be  used  to  reduce 
annual  contributions  for  debt  service. 
Now  that  the  loans  are  forgiven,  the 
Department  is  seeking  to  meet  the 
requirements  of  section  6(e).  but  in  a 
way  that  will  benefit  the  specific 
project.  Accordingly,  the  provision  in 
the  ACC  amendment  under  review 
would  provide  for  the  dedication  of 
residual  receipts  in  order,  in  the  words 
of  the  statute,  to  "effect  a  reduction  in 
the  amount  of  subsequent  annual 
contributions."  To  make  the  residual 
receipts  available  to  the  PHA,  the 
Department  has  posited  the  following 
rationale:  If  these  funds  are  put  into  a 
replacement  reserve,  that  usage  will 
have  the  effect  of  deferring  and  perhaps 
deterring  a  future  need  for 
modernization  assistance. 

However,  some  PHAs  have  not 
understood  the  reason  for  this  provision. 


They  have  questioned  whether,  if  the 
ACC  is  not  amended,  the  ehmination  of 
debt  service  because  of  loan  forgiveness 
means  that  the  contractual  duty  has 
expired.  Further,  retention  of  such 
residual  receipts  by  the  PHA,  it  has 
been  argued,  would  not  be  netted  out 
under  PES  (Performance  Funding 
System)  calculations  of  operating 
subsidy.  The  Department  believes  that 
an  exclusive  focus  on  contractual  duty, 
as  manifested  by  the  PHAs'  position 
described  above,  ignores  the  statutory 
requirement  of  section  6(e),  a 
requirement  included  in  the  United 
States  Housing  Act  of  1937  long  before 
the  establishment  of  operating  subsidy 
under  section  9  of  that  Act.  That  is  why 
the  ACC  Amendment  provides  for  a 
vehicle  that  accomplishes  two  major 
objectives:  (1)  Satisfying  the  statutory 
mandate  that  residual  receipts  be  used 
in  a  way  that  "will  effect  a  reduction  in 
the  amount  of  subsequent  annual 
contributions"  and  (2)  allowing  those 
funds  to  remain  with  the  PHA  which  has 
generated  them,  when  no  further  annual 
contributions  are  payable  on  its 
projects,  rather  than  being  remitted  to 
HUD  for  reduction  of  annual 
contributions  generally, 

IV.  "Programmatic  Relier 

By  "programmatic  relief  is  meant 
that  proposal,  advanced  by  some, 
typically  smaller  PHAs,  which  would 
relieve  the  PHA  from  compliance  with 
the  requirements  of  the  ACC  with 
respect  to  any  project  that  (1)  has  its 
loan  forgiven  under  COBRA  and  (2) 
receives  no  operating  subsidy.  This 
proposal  has  largely  been  limited  to 
PHAs  satisfying  the  foregoing  two 
criteria  because  section  9(a)(2)  of  the 
USH  Act  provides  that  operating 
subsidy  may  be  provided  after  the 
duration  of  the  ACC  paying  off 
development  costs  only  "as  long  as  the 
lower  income  nature  of  such  project  is 
maintained."  The  Department  has 
construed  the  quoted  requirement  to 
mean  maintenance  of  lower  income 
housing  in  accordance  with  the 
requirements  of  the  Federal  USH  Act. 

As  noted  in  Part  I,  COBRA  provides 
that  the  cancellation  thereunder  of  any 
loan  under  an  ACC  "shall  not  affect  any 
other  terms  and  conditions  of  such 
contract,  which  shall  remain  in  effect  as 
if  the  cancellation  had  not  occurred." 
Because  this  provision  ensures  that  the 
ACC  remains  whole  and  in  effect  upon 
loan  forgiveness,  there  is  no  statutory 
ambiguity  as  to  the  continued  vitality  of 
the  ACC. 

However,  proponents  of  programmatic 
relief  have  pointed  to  what  is  viewed  as 
a  contractual  ambiguity.  Specifically. 


31278      Federal  Register  /  Vol.  53,  No.  159  /  Wednesday.  August  17.  1988  /  Rules  and  Regulations 


they  refer  to  section  518  of  the  ACC 
which  provides  that: 

Upon  payment  in  full  of  all  indebtedness  of 
the  Local  Authority  in  connection  with  any 
Project  for  which  annual  contributions  are 
pledged,  and  upon  payment  of  any  other 
indebtedness  of  the  Local  Authority  in 
connection  with  such  Project  to  the 
Government,  all  obligations  of  the 
Government  and  the  Local  Authority  under 
this  Contract  with  respect  to  such  Project 
shall  cease  and  determine  except  as  provided 
in  Part  One  of  this  Contract  and  this  Contract 
shall  terminate  as  to  such  Project. 

Similar  language  is  found  in  Article 
14.11  of  the  Mutual  Help  ACC. 

Thus,  under  the  express  terms  of  the 
ACC,  its  obligations  cease  "upon 
payment  in  full  of  all  indebtedness."  But, 
proponents  of  programmatic  relief 
assert,  by  virtue  of  the  loan  cancellation 
imder  COBRA  there  never  will  be 
payment  "in  full  of  all  indebtedness." 

As  the  Department  has  explored  the 
reach  of  the  contractual  ambiguity,  we 
have  received  comments  not  only  from 
interested  PHAs  but  also  from 
Congressional  leaders  who  were 
instrumental  in  drafting  and  enacting 
COBRA.  On  March  23, 1988,  the 
Chairman  of  the  House  Committee  on 
Banking,  Finance  and  Urban  Affairs, 
and  the  Chairman  and  then  Ranking 
Minority  Member  of  the  House 
Subcommittee  on  Housing  and 
Community  Development  wrote  to  the 
Department  noting  their  imderstanding 
that  the  Department  had  been  "in  the 
process  of  determining  the  best  way  to 
implement  the  statutory  changes."  In 
this  context  they  concludad  that  "no 
other  rsasonable  interprstation  la 
consistent  with  the  law  and  the  Intent  of 
the  amendment"  than  that  the  ACC 
continues  to  be  applicable,  whether  or 
not  operating  subsidies  are  received.  On 
June  8, 1988,  the  Ranking  Minority 
Member  and  another  member  of  the 
Senate  Committee  on  Banking,  Housing 
and  Urban  Affairs  expressed  their  views 
favoring  programmatic  relief  and 
requesting  a  status  report. 

The  Department  responded  to  all  of 
these  Congressional  leaders,  expressly 
recognizing  the  clarity  of  COBRA  and 
the  ambiguity  of  section  518  and 
concluding  that  the  cancellation  of  the 
loan  should  not  and  could  not  have  the 
effect  of  extending  the  terms  of  the 
contract  in  perpetuity,  even  though  there 
never  will  be  payment  "in  full  of  all 
indebtedness."  At  the  same  time,  the 
Department  noted  that  it  is  not  aware  of 
any  explicit  provision  in  the  COBRA 
statute,  or  suggestion  in  its  legislative 
history,  that  obligations  under  the  ACC 
should  be  terminated  upon  loan 
cancellation  on  the  grounds  the 
indebtedness  will  never  be  paid  in  full. 


For  these  reasons,  HUD's 
implementation  of  loan  forgiveness 
steers  the  course  between  these  two 
extremes.  That  is,  the  Department 
interprets  the  loan  forgiveness 
legislation  as  providing  for  the  ACC  to 
run  to  the  full  term  at  which  it  otherwise 
would  have  terminated  had  there  not 
been  cancellation  of  the  loan.  This 
Statement  of  Policy  is  intended  to  make 
clear  that  the  originally  contracted  for 
term  is  neither  extended  nor 
abbreviated  by  virtue  of  loan 
forgiveness  under  the  ACC.  Therefore, 
the  Department  does  not  believe 
programmatic  relief  is  a  viable  option 
within  HUD's  administrative  discretion. 

V.  Homeownership  Projects 

Generally,  the  definition,  issues, 
rationale  and  Departmental  policies 
regarding  "programmatic  relier*  for  the 
conventional  public  and  Indian  housing 
programs  are  equally  applicable  to  the 
Turnkey  IH  and  mutual  help 
homeownership  programs. 

However,  the  applicability  of  section 
3004  to  homeownership  projects  has 
raised  additional  issues.  The 
Department  here  addresses  the  proposal 
advanced  by  some  individuals  that  the 
loan  forgiveness  provisions  under 
COBRA  trigger  contractual  provisions  in 
the  old  mutual  help  homeownership 
agreements  (as  well  as  old  Turnkey  HI 
homeownership  agreements)  executed 
between  the  PHA  and  the  homebuyer 
which  provide  for  transfer/conveyance 
of  the  interest  of  the  PHA  in  the 
homsownerthip  unit  to  tb«  homtbuyer 
upon  payment  of  the  development  debt 
•n  the  korac. 

These  proponents  refer  to  section  5.c. 
of  the  "old"  Mutual-Help  and 
Occupancy  Agreement  (HUD-53033  July 
1967)  as  the  basis  for  their  position. 
Section  17.a.  of  the  "old"  Turnkey  III 
Homebuyers  Ownership  Agreement 
contains  similar  language.  Section  5.c. 
provides: 

When  payment  of  the  debt  is  complete,  the 
Authority  will  grant,  assign  and/or  convey  to 
the  Participant  the  maximum  Interest  in  the 
Participant's  house  and  grounds  that  it  can 
give,  and  the  Authority  and  the  Participant 
will  each  release  the  other  from  any  further 
obligations  under  this  Agreement  (emphasis 
added). 

Section  17.a.  provides: 

The  Homebuyer  will  be  entitled  to 
ownership  when  his  share  of  the  capital  debt 
of  the  development '  '  '  is  fully  paid 
(emphasis  added). 

In  addressing  the  impact  of  COBRA 
on  the  contractual  language  in  these 
homeownership  agreements,  the 
Department  has  reviewed  the 
Congressional  intent  and  the  express 


language  of  section  3004,  as  well  as  the 
program  objectives,  program 
requirements,  expectations  created,  and 
express  language  of  the  homeownership 
agreements. 

We  have  concluded  that  loan 
forgiveness  is  hmited  in  its  applicability 
to  these  homeownership  projects.  To  the 
extent  loan  forgiveness  is  applicable,  it 
does  not  result  in  immediate 
conveyance  of  the  homeownership  units 
to  the  homebuyers. 

As  noted  in  Part  I,  section  3004 
amended  section  4  of  the  1937  Act  to 
authorize  loan  forgiveness.  The  last 
sentence  of  new  section  4(c)(1)  provides 
exceptions  to  the  applicability  of  loan 
forgiveness  and  specifically  provides: 

This  paragraph  shall  not  apply  to  any  loan 
the  repayment  of  which  was  not  to  be  made 
using  annual  contributions,  or  to  any  loan  all 
or  part  of  the  proceeds  of  which  are  due  a 
public  housing  agency  from  contractors  or 
others  (emphasis  added). 

The  debt  on  these  homeownership 
projects  was  not  to  be  repaid  solely  with 
annual  contributions,  but  with  payments 
from  the  homebuyer  to  the  PHA.  In  the 
case  of  old  mutual  help  projects,  section 
5.a.  of  the  Mutual  Homeownership 
Agreement  clearly  provides  that  "the 
Authority  will  use  Uie  'annual 
contributions'  from  the  Government  and 
the  Participant's  payments"  to  pay 
interest  and  principal  on  the  debt 
(emphasis  added).  These  homebuyer 
payments  consist  of  equity  payments 
and  payments  from  an  operating 
reserve.  The  old  Turnkey  III  program 
operates  in  a  similar  manner. 

Aa  ■  result,  it  is  ntccsaary  to  ssparate 
and  determine  that  portion  of  the  debt 
repayable  with  annual  contributions 
(which  is  eligible  for  loan  forgiveness 
under  section  3004)  and  that  portion  of 
the  debt  due  to  the  PHA  &om  the 
homebuyer  and  repayable  from  other 
than  annual  contributions  (which  is  not 
eligible  for  loan  forgiveness).  According 
to  program  design,  these  are 
determinations  which  are  based  on  a 
formula  that  takes  into  consideration 
several  variable  factors  (e.g., 
homebuyer's  annual  income,  the  ACC 
loan  rate,  the  amount  of  annual 
contributions,  etc.)  over  the  term  of  the 
ACC  and  homeownership  agreement. 
Such  determinations  cannot  be 
ascertained  prospectively. 

Accordingly,  the  Department  has 
determined  to  implement  loan 
forgiveness  for  homeownership  projects 
incrementally  on  the  amount  of  the  debt 
repayable  with  annual  contributions  in 
accordance  with  such  accounting 
procedures  and  formulas  as  have  been 
established  for  determining  the  amount 
of  annual  contributions  payable  over  the 
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term  of  the  ACC  and  homeownership 
agreement.  Since  loan  forgiveness  is  not 
applicable  to  that  portion  of  the  debt 
payable  by  the  homebuyer  to  the  PHA. 
those  amounts  are  not  eligible  for  loan 
forgiveness  and  are  due  to  the  authority 
in  accordance  with  the  terms  of  the 
homeownership  agreement 
Consequently,  the  homeownership 
agreements  must  run  their  entire  term. 

To  the  extent  that  loan  forgiveness  is 
applicable  to  the  homeownership 
projects,  it  does  not  trigger  immediate 
conveyance  of  the  homeownership  units 
to  the  homebuyers  in  accordance  with 
sections  5.c.  and  17.a.  of  the  mutual  help 
and  Turnkey  III  agreements 
respectively.  Under  the  express  terms  of 
the  mutual  help  homeownership 
agreement,  the  IHA  is  to  transfer  its 
interests  "when  payment  of  the  debt  is 
complete."  However,  as  in  the  case  with 
Article  14.11  of  the  ACC  (and  as 
demonstrated  above  in  the  discussion  of 
"programmatic  relief  under  Part  IV), 
there  will  never  be  complete  "payment 
of  the  debt"  as  contemplated  by  section 
5. 

As  a  result,  the  Department  concludes 
that  it  would  not  be  consistent  with  the 
objectives  of  these  homeownership 
programs  to  continue  the  agreements  in 
perpetuity  or  until  such  time  as  a 
homebuyer's  payments  alone  (without 
the  benefit  of  annual  contributions] 
would  equal  the  balance  required  to  pay 
off  the  original  indebtedness  on  the 
home. 

Yet  it  appears  equally  inappropriate, 
based  on  program  design  and  objectives 
and  the  original  expectations  of  the 
parties,  to  invoke  the  provisions  of 
sections  5.c.  or  17.a.  of  the 
homeownership  agreements  to  grant, 
assign,  or  convey  the  Authority's 
interest  in  the  imit  to  the  participant 
based  upon  a  simplistic  application  of 
the  loan  forgiveness  legislation.  As 
indicated  earlier,  loan  forgiveness  is 
limited  in  its  applicability  to 
homeownership  projects  and  its 
applicability  does  not  resolve  all  the 
conditions  precedent  to  conveyance  of  a 
homeowership  unit. 

For  these  reasons,  and  analogous  to 
our  handling  of  "programmatic  relief 
expounded  at  Part  IV,  HUD's 
contractual  interpretation  of  the  effect  of 
loan  forgiveness  on  the  "old" 
homeowership  projects  steers  the  course 
between  the  two  extremes.  As  in  the 
case  of  section  518  and  article  14.11  of 
the  ACC,  the  Department  interprets  the 
effect  of  loan  forgiveness  on  the 
homeowership  agreements  as  providing 
for  the  agreements  to  run  the  full  term  at 
which  they  would  otherwise  have 
terminated  had  there  not  been  forgiven 
of  the  loan.  This  statement  of  Policy  is 


intended  to  make  clear  that  the  loan 
term  originally  contracted  for  under  the 
ACC  is  neither  extended  nor 
abbreviated  by  virtue  of  loan 
forgiveness. 

TTie  impact  of  COBRA  on  the  current 
mutual  help  and  Turnkey  III 
homeownership  programs  leads  to  a 
similar  result.  As  in  the  case  with  "old" 
mutual  help  and  Turnkey  III  programs,  a 
portion  of  the  debt  is  due  to  the  PHA 
from  the  homebuyer  and  repayable  from 
other  than  annual  contributions. 
Accordingly,  these  amounts  are  not 
eligible  for  loan  foi^veness  and  the 
homeownership  agreements  must  run 
their  entire  term  before  a  determination 
of  the  amounts  repayable  out  of  annual 
contributions  and  homebuyer  payments 
can  be  made.  Since  the  conveyance  of 
units  under  the  current  programs  is  tied 
to  a  purchase  price  schedule — and  not 
directly  to  project  debt — issues 
regarding  conveyance  applicable  to  the 
"old"  mutual  help  or  Turnkey  III 
programs  do  not  arise. 

VI.  Amendment  of  ACC 

Several  PHAs  have  questioned  the 
necessity  for,  and  the  effect  of, 
executing  the  ACC  Amendment  in 
connection  with  cancellation  of  the  loan. 
For  example,  the  National  Association 
of  Housing  and  Redevelopment  officials 
issued  on  "Action  Alert"  on  September 
22, 1987,  referring  to  HUD  Notice  PIH 
87-12  (since  temporarily  suspended,  as 
noted  in  Part  m),  and  asserting  that  "the 
proposed  ACC  amendment,  in  apparent 
violation  of  the  provision  in  COBRA 
that  loan  cancellation  shall  not  effect 
any  other  terms  in  the  ACC,  "nullifies 
Section  518."  Others  have  expressed 
concern  that  execution  of  the  ACC 
Amendment  concedes  that  the  ACC 
remains  in  effect,  despite  the 
cancellation  of  the  debt.  As  explained  in 
Part  IV,  the  Department's  policy  is  that 
the  ACC  does  remain  in  effect 
notwithstanding  the  cancellation  of  the 
debt.  Indeed,  this  policy  gives  meaning 
to  the  provision  in  COBRA  that  the 
cancellation  "shall  not  affect  any  other 
terms  and  conditions  of  such  contract 
which  shall  remain  in  effect" 

Nevertheless,  it  may  still  be  asked — 
and  some  PHAs  have  done  so — whether 
there  is  a  need  to  amend  the  ACC  in 
order  for  the  loan  to  be  cancelled.  As 
indicated  earlier  in  this  Statement  of 
Policy,  the  Department's  intention  in 
drafting  and  submitting  to  PHAs  a  form 
of  ACC  Amendment  was  to  effect  an 
expeditious  and  harmonious 
cancellation  of  the  debt  and  to  provide  a 
vehicle  for  ensuring  that  PHAs  can 
retain  residual  receipts  which  would 
otherwise  have  to  be  returned  to  the 
Federal  Government.  A  related  purpose 


of  the  ACC  Amendment  was  to  elicit  the 
cooperation  of  PHAs  in  estabhshing  the 
amount  of  the  debt  to  be  cancelled.  In 
this  regard,  paragraphs  2  and  3  of  HUD 
Notice  PIH  87-12  provided  instructions 
for  determining  the  amount  of  the  loan 
to  be  forgiven,  including  submission  by 
PHAs  of  Actual  Development  Cost 
Certificates  (ADCCs)  and  Actual 
Modernization  Cost  Certificates 
(AMCCs).  whidi  doctunentation  will 
indicate  the  amount  of  loan  authority 
actually  used  in  project  development  or 
modernization.  Such  determinations 
normally  would  be  an  area  in  which 
PHAs  have  an  important  self-interest  in 
being  satisfied  that  the  appropriate 
amount  of  the  loan  eligible  for 
forgiveness  is  identified.  This  is 
particularly  so  since  PHAs  are  required 
to  repay  to  HUD  any  excess  financing 
provided  by  development  or 
modernization  loans. 

There  is  no  intrinsic  legal  requirement 
for  amending  the  ACC  in  this 
connection.  Section  405(B)  of  the  ACC 
already  requires  the  PHA  to  submit  an 
ADCC/AMCC  to  HUD.  The 
determination  of  the  actual 
development/modernization  cost 
contained  in  the  certificate  so  approved 
by  HUD  is  final  and  conclusive  for  all 
purposes  of  the  ACC.  But  section  405(C) 
further  provides  that — 

If  the  Local  Authority  shall  unduly  delay  in 
the  submission  of  the  Actual  Development 
Cost  Certificate  for  any  Project  the 
Government  may  give  notice  to  the  Local 
Authority  that  the  amount  of  the 
Development  Cost  of  such  Project  incurred  to 
the  date  of  such  notice  shall  be  considered  to 
l>e  the  Actual  Development  Cost  of  such 
Project,  and  such  notice  shall  constitute  the 
Actual  Development  Cost  Certificate  for  such 
Project  for  all  the  purposes  of  this  Contract. 

Accordingly,  if  a  PHA  does  not  wish 
to  execute  the  ACC  amendment  for  loan 
forgiveness,  it  is  entirely  within  HUD's 
authority  under  the  ACC  to  calculate  the 
actual  development  or  modernization 
cost  and  to  cancel  the  loan  on  that  basis. 
This  could  have  the  effect  of 
establishing  an  outstanding  liability  on 
the  part  of  the  PHA  for  amoimts 
determined  by  HUD  to  be  excess 
financing.  The  Department  has  been 
operating  with  the  understanding  that 
PHAs'  self-interest  would  constitute  an 
incentive  for  collaboration  in  the 
determination  of  actual  development/ 
modernization  cost  through  the  ACC 
Amendment  process.  The  Department  is 
still  of  this  view.  But  in  no  way  does 
HUD  intent  to  require  PHAs  to  enter 
into  such  an  ACC  Amendment  if  for 
their  own  reasons  there  appear  to  be 
disincentives  for  doing  so.  From  HUD's 
standpoint  there  is  an  administrative 
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disincentive  in  unilaterally  calculating 
actual  development/modernization 
costs  because  it  would  necessitate 
recourse  to  extensive  calculations  under 
old  and  sometimes  difficult  to  retrieve 
documentation.  Nevertheless,  such 
unilateral  determination  is  legally 
feasible,  even  if  administratively 
burdensome  to  HUD. 

In  any  event,  the  Department  will 
proceed  with  loan  forgiveness,  whether 
or  not  the  PHA  executes  the 
amendment. 

In  this  connection,  the  Department 
still  recommends  the  execution  of  the 
ACC  Amendment  for  loan  forgiveness, 
but  such  execution  is  not  a  condition  for 
loan  cancellation.  (Of  course,  absent  an 
amendment  to  the  ACC,  PHAs  will  still 


be  bound  under  the  provisions  of  section 
416(c)  to  return  residual  receipts  to 
HUD.)  PHAs  will  be  asked  individually 
to  inform  HUD  as  to  whether  they  elect 
to  amend  the  ACC;  if  not,  a  PHA  board 
resolution  to  that  effect  should  be 
submitted. 

Although  this  Statement  of  Policy 
does  not  constitute  rulemaking  or 
promulgation  of  a  final  rule,  the 
Department  is  of  course  interested  in 
any  views  that  may  be  helpful  in 
providing  information  or  other  advice 
with  respect  to  the  foregoing  existing 
policy,  which  policy  has  been  pursued 
by  the  Department  since  late  1987  and  is 
now  formally  applicable  immediately. 

Comments  regarding  the  advisability 
of  executing  or  not  executing  ACC 


amendments  or  other  aspect  of  this 
policy  may  be  submitted  to  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW., 
Washington,  DC  20410.  Each  comment 
should  include  the  commentor's  name 
and  address,  and  should  refer  to  the  title 
and  docket  number  stated  in  the 
heading  of  this  Statement  of  Policy.  A 
copy  of  each  comment  will  be  available 
for  public  inspection  during  regular 
business  hours  at  the  above  address, 
lacqueline  Aamot, 
A  ssocia te  General  Deputy  A ssistan t 
Secretary  for  Public  and  Indian  Housing. 
[FR  Doc.  88-18598  Filed  8-16-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 

Federal  Acquisition  Regulation  (FAR); 
Examination  of  Records 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACnON:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  Federal 
Acquisition  Regulation  (FAR)  clause  at 
52.215-2,  Audit — Negotiation,  to 
illustrate  the  type  and  form  of  contractor 
cost  and  Hnancial  information  which  is 
to  be  made  available  to  auditors  for 
conducting  audits  of  contract  costs. 
DATE:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  October  17, 
1988,  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW., 
Room  4041,  Washington,  DC  20405. 
Please  cite  FAR  Case  87-38  in  all 
correspondence  related  to  this  issue 
FOR  FURTHER  INFORMATION  CONTACT. 
Margaret  A.  WiUis,  FAR  Secretariat, 
Room  4041,  GS  Building,  Washington, 
DC  20405,  (202)  525-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Specific  illustrations  of  the  type  and 
form  that  books,  records,  documents, 
etc.  may  take  are  being  proposed  for 
addition  to  the  Audit — Negotiation 
clause  at  FAR  52.215-2.  This  change 
should  help  to  eliminate  time-consuming 


and  inefficient  access  to  records 
arguments  that  have  occurred  between 
auditors  and  contractors. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  most  contracts  awarded  as  a 
result  of  negotiations  are  awarded  to 
large  businesses.  Furthermore,  the 
proposed  revisions  merely  illustrate  the 
nature  of  records  Government  auditors 
have  access  to  and  do  not  change 
existing  requirements.  An  initial 
regulatory  flexibility  analysis  has 
therefore  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  FAR  Subpart 
will  also  be  considered  in  accordance 
with  Section  610  of  the  Act.  Such 
comments  must  be  sumitted  separately 
and  cite  FAR  Case  88-610  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L. 
96-511)  does  not  apply  because  the 
proposed  rule  changes  no  recordkeeping 
or  information  collection  requirements 
or  collection  of  information  from 
offerors,  or  members  of  the  public  which 
require  the  approval  of  0MB  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  52 

Government  procurement. 
Dated:  August  8, 1988. 
Horry  S.  Rosinald, 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  52  be  amended  as  set  forth  below: 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 


Authority:  40  U.S.C.  486(c):  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  52.215-2  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(APR  1988)"  and  adding  in  its 
place  the  date  "(JUL  1988)";  and  by 
revising  in  the  clause  paragraphs  (a)  and 
(b)  to  read  as  follows: 

52.215-2    Audtt— Negotiation. 

***** 

(a)  Examination  of  costs.  If  this  is  a  cost- 
reimbursement,  incentive,  time-and- 
maferials,  labor-hour,  or  price-redeterminable 
contract,  or  any  combination  of  these,  the 
Contractor  shall  maintain — and  the 
Contracting  Officer  or  representatives  of  the 
Contracting  Officer  shall  have  the  right  to 
examine  and  audit — books,  records, 
documents,  and  other  evidence  and 
accounting  procedures  and  practices, 
regardless  of  form  (e.g.,  machine  readable 
media  such  as  dislc,  tape,  etc.)  or  type  (e.g., 
data  bases,  applications  software,  data  base 
management  software,  utihties,  etc.], 
sufficient  to  reflect  properly  all  costs  claimed 
to  have  been  inciured  or  anticipated  to  be 
incurred  in  performing  this  contract.  This 
right  of  examination  shall  include  inspection 
at  all  reasonable  times  of  the  Contractor's 
plants,  or  parts  of  them,  engaged  in 
performing  the  contract. 

(b)  Cost  of  pricing  data.  If,  pursuant  to  law, 
the  Contractor  has  been  required  to  submit 
cost  or  pricing  data  in  connection  with 
pricing  this  contract  or  any  modification  to 
this  contract,  the  Contracting  Officer  or 
representatives  of  the  Contracting  Officer 
who  are  employees  of  the  Government  shall 
have  the  right  to  examine  and  audit  all  books, 
records,  documents,  and  other  data, 
regardless  of  form  (e.g.,  machine  readable 
media  such  as  disk,  tape,  etc.)  or  type  (e.g., 
data  bases,  applications  software,  data  base 
management  software,  utilities,  etc.)  of  the 
Contractor  (including  computations  and 
projections)  related  to  proposing,  negotiating, 
pricing,  or  performing  the  contract  or 
modification,  in  order  to  evaluate  the 
accuracy,  completeness,  and  currency  of  the 
cost  or  pricing  data.  The  right  of  examination 
shall  extend  to  all  documents  necessary  to 
permit  adequate  evaluation  of  the  cost  or 
pricing  data  submitted,  along  with  the 
computations  and  projections  used. 
***** 

[FR  Doc.  88-18614  Filed  8-16-88;  8:45  am) 
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this  volume. 

Published  by  the  Office  of  the  rederal  Register. 
National  Archives  and  Records  Administration 

Order  from  Superintendent  o(  Documents, 
U.S.  GoveiTiment  Printing  Office, 
Washington,  D.C.  20402 


MAIL  ORDER  FORM     To: 

Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  D.C.  20402 

I I  ctieck,  I I  money  order,  or  charge  to  my 


Enclosed  is  S . 


Deposit  Account  No.  '     I     '     I     I     I      I     I     | I  Order 


No. 


Credit  Card  Orders  Only 
Tot?.:  charges  $ 


Fill  in  the  twxes  below: 


Charge  orders  may  be 
telephoned  to  the  GPO  order 
desk  at  (202)783-3238 
from  8:00a.m.  to  4:00pjn. 
•astarn  time,  Monday-Friday 
(except  holidays). 


1^6105 


Credit 
Card  No. 

Expiration  Date 
Month/Year 


rm 


Master  Charge 
Interbank  No. 


EZ] 


Please  send  me . 


copies  of  the  Codification  of  Presidential  Proclamations 


and  Executive  Orders  at  $20.00  per  copy.  Sfoc*  No.  022-022-001100 


NAME— FIRST,   LAST 

■COMPANY  NAME  0 

i 

R 

ADDITIONAL 

ADDRESS 

LINE 

STREET  ADDRESS 

CITY 

STATE 

ZIP  CODE 

(or)   COUNTRY 

PLEASE  PRINT  OR  TYPE 

(Revised  10-15-85) 


VOL 


ISS 


A  G 


1988 


UMI 


^ 


8-18-81 
Vol.  53 


VOL 


United 

Govern 

Printing 

SUPERINTE 
OF  DOCUM 
Washington 


PFFICIAL  B 
Penalty  (or  | 


8-18-88 
Vol.  53 


No.  160 


Thursday 
August  18,  1988 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

U  S  Government  Printing  Office 

(ISSN  0097-63261 


OFFICIAL  BUSINESS 
Penalty  tor  private  use,  $300 


*:;*;*;-*:*:*,;4<.*:*:;4!:*;*:*-.*;;^.^;f:5_p  jQX  J   -^8106 

A    FR    SERIA300S    NOV       38       R 

SERIALS    PROCESSING 

UNIV  MICROFILMS  INTL 

300    N    ZEEB    RD 

ANN    ARBOR  MI       48105 


VOL 


ISS 


A  G 


1988 


UMI 


8-18- 
Vol.  < 
Pagei 


8-18-88 

Vol.  53        No.  160 

Pages  31281-31628 


Thursday 
August  18,  1988 


Brienngs  on  How  To  Um  the  Federal  Registg 

For  information  on  brierings  in  Washington.  DC,  end 

Chicago,  IL,  see  announcement  or  the  inside  cover  of  this 

issue. 


n  1 


BEST  COPY  AVAILABLE 


II 


Federal  Register  /  Vol.  53.  No.  160  /  Thursday,  August  18.  1988 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  ofPicial  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for  6  months  in  paper  form,  or 
$188.00  per  year,  or  $94.00  for  6  months  in  microfiche  form, 
payable  in  advance.  The  charge  for  individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington,  DC  20402,  or  charge  to  your  GPO  Df-posit  Account 
or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 


How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  53  PR  12345. 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 

WHO:        The  Office  of  the  Federal  Register. 

WHAT:      Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  lystem  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:         To  provide  the  public  with  access  to  infurmalion 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 


WASHINGTON,  DC 

September  13;  at  9:00  a.m. 
Office  of  the  Federal  Register, 
First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington, 
Doris  Tucker,  202-523-3419 


DC 


VITIEN: 
WHERE: 


RESERVATIONS: 


CHICAGO,  IL 

September  19;  at  9:15  a.m. 

Room  3320, 

Federal  Building, 

230  S.  Dearborn  St., 

Chicago,  IL 

Call  the  Federal  Information  Center, 

Chicago  312-353-5692 


SUBSCRIPTIONS  AND  COPIES 

PUBUC 

Subsctiptions: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  public  subscriptions 

202-783-3238 
2'/5-3328 
275-3054 

Single  copies/back  copies: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 

783-3238 
275-3328 
275-3050 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  Federal  agency  subscriptions 


523-5240 
275-3328 
523-5240 


For  other  telephone  numbers,  see  the  Reader  Aids  section 
al  the  end  of  this  issue. 


UMI 


m 


Contents 


Agency  for  International  Development 

RULES 

Commodity  transactions;  rules  and  procedures: 
Miscellaneous  amendments,  31317 

Agrlculturai  Marketing  Service 

RULES 

Spearmint  oil  produced  in  Far  West,  31281 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Forest  Service;  Rural 
Electrification  Administration;  Soil  Conservation 
Service 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administration 

NOTICES 

Meetings;  advisory  committees: 
September,  31395 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Bonneville  Power  Administration 

NOTICES 

Model  conservation  standards: 
Surcharge  policy  extension,  31618 

Centers  for  Disease  Control 

NOTICES 

Committees;  establishment,  renewals,  determinations,  etc.: 
Mine  Health  Research  Advisory  Conunittee;  nominations, 
31396 

Christopher  Columbus  Quincentenary  Jubilee 
Commission 

NOTICES 

Meetings,  31385 

Coast  Guard 

RULES 

Regattas  and  marine  parades: 

Susquehanna  River  Power  Boat  Regatta,  31326 

Trump's  Castle  Grand  National  Powerboat  Championship, 
31326 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.: 

National  Boating  Safety  Advisory  Council,  31407 
Meetings: 

Rules  of  Road  Advisory  Council,  31408 

Commerce  Department 

See  Economic  Development  Administration;  International 
Trade  Administration;  National  Oceanic  and 
Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Hungary;  correction,  31416 


Federal  Register 

Vol.  53,  No.  160 

Thursday.  August  18.  1988 


Customs  Service 

PROPOSED  RULES 

Export  control: 

Self-propelled  vehicles,  used,  31367 

Delaware  River  Basin  Commission 

NOTICES 

Basin  regulations: 
Comprehensive  plan  and  water  code;  amendments,  31389 

Economic  Development  Administration 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  31385 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Open  Flow  Gas  Supply  Corp.,  31389 

Education  De(>artment 

PROPOSED  RULES 

Direct  grant  programs,  etc.,  31580 

Energy  Department 

See  Bonneville  Power  Administration;  Economic  Regulatory 
Administration;  Federal  Energy  Regulatory  Commission; 
Hearings  and  Appeals  Office,  Energy  Department 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Missouri,  31328 
Pennsylvania,  31329 
Hazardous  waste: 
Identification  and  listing — 
Exclusions,  31330 
PROPOSED  RULES 
Water  pollution  control: 
National  primary  drinking  water  regulations — 
Lead  and  copper,  31516 
NOTICES 

Agency  information  collection  activities  under  0MB  review, 
31393 

Export  Administration 

See  International  Trade  Administration 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Airbus  Industrie,  31296 
Control  zones  and  transition  areas,  31297 
IFR  altitudes,  31298 

Standard  instrument  approach  procedures,  31305 
PROPOSED  RULES 
Airworthiness  directives: 

BFGoodrich,  31364 

Boeing,  31365 
Federal  Tort  Claims  Act;  implementation: 

Aeronautical  charts  and  maps;  publishers 
indemnification,  31608 


Transition  areas,  31366 
NOTICES 

Airport  noise  compatibility  program: 
Santa  Barbara  Municipal  Airport,  CA.  31408 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

California,  31339 

Georgia,  31339 

Michigan,  31339 

Mississippi,  31340 

Texas,  31340 

Wisconsin,  31340 
PROPOSED  RULES 
Radio  services,  special: 

Private  operational-fixed  microwave  services — 
Point-to-multipoint  services;  digital  termination 
systems.  31377 
NOTICES 
Agency  information  collection  activities  under  0MB  review, 

31394 
Common  carrier  services: 

Cellular  rural  service  areas;  application  dates  and  filing 
requirements,  31394 
Meetings: 

Radio  Broadcasting  Advisory  Committee,  31395 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production  and  interlocking 
directorate  filings,  etc: 

Duke  Power  Co.  et  al.,  31390 
Hydroelectric  applications,  31391 
Applications,  hearings,  determinations,  etc.: 

Alabama-Tennessee  Natural  Gas  Co.,  31391 

Caprock  Pipeline  Co.,  31392 

Granite  State  Gas  Transmission,  Inc..  31392 

Phillips  66  Natural  Gas  Co..  31392 

Questar  Pipeline  Co..  31393 

Valero  Interstate  Transmission  Co.,  31393 

Federal  Highway  Administration 

RULES 

National  minimum  drinking  age;  State  noncompliance; 

withholding  of  Federal-aid  highway  funds,  31318 
PROPOSED  RULES 
Motor  carrier  safety  regulations: 

Heavy  truck  tractors  and  trailers  hitching  devices.  31376 
NOTICES 

Environmental  statements;  notice  of  intent: 
Huntington  &  Wabash  Counties,  IN,  31409 
Lackawarma  County,  PA,  31410 
St.  Lucie  County,  FL.  31410 

Federal  Home  Loan  Bank  Board 

PROPOSED  RULES 

Federal  Savings  and  Loan  Insurance  Corporation: 
Investment  portfolio  policy  and  accounting  guidelines, 
31363 
Hearing,  31363 

Federal  Reserve  System 

RULES 

Availability  of  funds  and  collection  of  checks  (Regulation 
CC): 
Expedited  Funds  Availability  Act;  implementation,  31290 
Accounts  funds  deposits  availability  and  unpaid  checks 
return;  correction,  31416 


Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 

Ogilvy  &  Mather  International,  Inc.,  31306 
Wool,  fur,  and  textile  fiber  products;  reporting  and 
recordkeeping  requirements,  31311 

Hsh  and  Wildlife  Service 

RULES 

Migratory  bird  hunting: 
Annual  regulations;  environmental  statement,  31341 
Federal  Indian  reservations  and  ceded  lands,  31612 

NOTICES 

Environmental  statements;  availability,  etc.: 
Great  Swamp  National  Wildlife  Reftige,  NJ,  31400 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Chlortetracycline.  31316 
NOTICES 
Medical  devices;  premarket  approval: 

Occucoat.  31396 

Forest  Service 

NOTICES 

Envirormiental  statements;  availability,  etc.: 
White  Pass  Ski  Area.  WA.  31384 

Health  and  Human  Services  Department 

See  Alcohol.  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Health  Care  Financing 
Administration 

Health  Care  Rnancing  Administration 

RULES 

Medicaid: 
Appeals  from  cancellation  of  approval  of  medicaid  long- 
term  care  facilities.  31334 
NOTICES 
Medicare: 
Ambulatory  surgical  centers — 
Payment  rates,  proposed,  31468 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  refund  procedures;  implementation;  correction, 
31416 

Indian  Affairs  Bureau 

NOTICES 

School  construction  priority  list,  31397 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau; 
Land  Management  Bureau;  Minerals  Management 
Service;  Surface  Mining  Reclamation  and  Enforcement 
OflTice 

NOTICES 

Facilities  improvement  and  repair  list.  31397 

International  Broadcasting  Board 

NOTICES 

Meetings;  Sunshine  Act,  31415 

international  Development  Cooperation  Agency 

See  Agency  for  International  Development 
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International  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review.  31386 
Applications,  hearings,  determinations,  etc.: 
Energy  Department  el  al.;  correction,  31416 

interstate  Commerce  Commission 

RULES 

Practice  and  procedure: 

Rail  lines  acquisition  and  operation;  class  exemption. 
31341 
NOTICES 
Rail  carriers: 

Rail  lines  abandonment;  opportunity  costs  use,  31402 

Justice  Department 

RULES 

Organization,  functions,  and  authority  delegations: 
Special  Independent  Counsel  for  Members  of  Congress, 
31322 

NOTICES 

Pollution  control;  consent  judgments: 
American  Creosote  Works  of  Florida,  Inc.,  31402 
Pittsburgh  Metal  Lithographing  Co.,  Inc.,  31403 
Serafini,  Louis,  et  al.,  31403 
Tanner  Companies,  31404 
United  States  Steel  Corp.;  Geneva  Works,  31404 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

California  vegetation  management  program,  31398 

Placer  mining  activities.  AK.  31398 
Organization,  functions,  and  authority  delegations: 

Fairbanks.  AK.  offices;  relocation,  31399 
Realty  actions;  sales,  leases,  etc.: 

Idaho,  31399 
Survey  plat  filings: 

Illinois,  31399 
Withdrawal  and  reservation  of  lands: 

Arizona,  31399 

California,  31400 

Minerals  Management  Service 

PROPOSED  RULES 

Outer  Continental  Shelf;  minerals  and  rights-of-way 
management: 
Leasing  minerals  other  than  oil,  gas.  and  sulphur,  31424 
Outer  Continental  Shelf  operations: 
Postlease  discovery,  delineation,  development,  and 
production  of  minerals  other  than  oil,  gas,  and 
sulphur,  31442 
NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
Chevron  U.S.A.  Inc.,  31402 

National  Foundation  on  ttte  Arts  and  the  Humanities 

RULES 

Museum  Services  Institute: 

Professional  museum  organizations;  contracts  and 
cooperative  agreements,  31336 
NOTICES 
Meetings: 

Design  Arts  Advisory  Panel,  31404 


National  Highway  Traffic  Safety  Administration 

RULES 

National  minimum  drinking  age;  State  noncompliance; 

withholding  of  Federal-aid  highway  funds,  31318 
PROPOSED  RULES 
Motor  vehicle  safety  standards: 

Heavy  truck  tractors  and  trailers  hitching  devices,  31378 

Hydraulic  brake  systems.  31379 
NOTICES 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

General  Motors  Corp..  31411 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  managment: 

Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California,  31343.  31344 
(2  documents) 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Summer  flounder;  correction.  31416 

Western  Pacific  crustacean,  31381 
NOTICES 
Permits: 

Marine  mammals,  31388 

Nuclear  Regulatory  Commission 

RULES 

Financial  protection  requirements  and  indemnity 
agreements: 
Facility  form  nuclear  liability  insurance  policy; 
miscellaneous  amendments,  31282 

NOTICES 

Operating  licenses,  amendments;  no  significant  hazards 

consideration;  biweekly  notices;  correction,  31405 
Applications,  hearings,  determinations,  etc.: 
Illinois  Power  Co.  et  al,  31405 

(2  documents) 
Long  Island  Lighting  Co.,  31406 

Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
Forksville,  VA,  31406 

Public  Health  Service 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration 

Rural  Electrification  Administration 

PROPOSED  RULES 

Telephone  program;  materials,  equipment,  and  construction, 
31346 

Securities  and  Exchange  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Public  utility  holding  company  filings,  31406 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Pates  Creek  Watershed,  AL,  31385 
Watershed  projects;  deauthorization  of  funds: 

Moores  Creek  Watershed,  AL,  31385 
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Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Utah.  31324 

Tennessee  VaUey  Authority 

RULES 

Freedom  of  Information  Act;  implementation,  31315 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration;  Federal 
Highway  Administration;  National  Highway  Traffic 
Safety  Administration 

Treasury  Department 

See  also  Customs  Service 

PROPOSED  RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 
Casinos.  31370 
NOTICES 

Notes.  Treasury: 
C-1998  series.  31412 
T-1991  series.  31412 

Veterans  Administration 

NOTICES 

Advisory  committees;  annual  reports;  availability,  31413 
Meetings: 

Administrator's  Educational  Assistance  Advisory 
Committee.  31413 

Career  Development  Committee.  31413 

Geriatrics  and  Gerontology  Advisory  Committee,  31413 

Rehabilitation  Advisory  Committee.  31413 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatofy  documents  having 
general  applicability  and  legal  effect,  most 
of  wtiich  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendert  of  Documents. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariteting  Service 

7  CFR  Part  985 

Spearmint  ON  Produced  In  the  Far 
West;  Revision  of  the  Sai«ble  Quantity 
and  Allotment  Percentage  for  "Claas  I" 
Scotch  Spearmint  OH  for  the  19M-89 
Marketing  Year 

AQENCV:  Agricultural  Marketing  Service, 

USDA. 

ACTMN:  Interim  final  rule  with  request 

for  comments. 

•UMMARY:  This  interim  final  rule  invites 
comments  on  increasing  the  quantity  of 
"Class  I"  Scotch  spearmint  oil  produced 
in  the  Far  West  that  may  be  purchased 
from,  or  handled  for,  producers  by 
handlers  during  the  1988-89  marketing 
year  which  began  June  1, 1988.  This 
action  is  taken  under  the  marketing 
order  for  spearmint  oil  produced  in  the 
Far  West  to  promote  orderly  marketing 
conditions  and  was  recommended  by 
the  Spearmint  Oil  Administrative 
Committee,  which  is  the  agency 
responsible  for  local  administration  of 
the  order. 

DATES:  Interim  final  rule  effective  June 
1, 1988  through  May  31, 1989.  Comments 
which  are  received  by  September  19, 
1988,  will  be  considered  prior  to  any 
finalization  of  this  interim  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  EHvision,  AMS, 
USDA,  Room  2085,  South  Building,  P.O. 
Box  96456.  Washington,  DC  20090-6456. 
Comments  should  reference  the  date 
and  page  number  of  this  issue  of  the 
Fedwal  Register  and  will  be  available 
for  public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jacquelyn  R.  Schlatter,  Mariceting 
Specialist,  F&V,  AMS,  USDA,  Room 
2522-S,  P.O.  Box  96456,  Washington,  DC 
20090-6456;  telephone:  (202)  47&-5120. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Order  No.  985  (7  CFR  Part 
985),  as  amended,  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended,  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf.  Thus 
both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  nine 
handlers  of  Far  West  spearmint  oil 
subject  to  regulation  tmder  the 
spearmint  oil  marketing  order,  and 
approximately  253  spearmint  oil 
producers  in  the  regulated  area.  Of  the 
253  producers,  170  producers  hold 
"Class  I"  oil  (Scotch]  allotment  base  and 
143  producers  hold  "Class  III"  oil 
(Native)  allotment  base.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2]  as  those 
having  gross  annual  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receiptit  ain  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
Far  West  spearmint  oil  may  be 
classified  as  small  entities. 

The  Spearmint  Oil  Administrative 
Committee  (Committee),  at  its  July  6, 
1988,  meeting,  unanimously 


recommended  that  the  salable  quantity 
and  allotment  percentage  for  "class  I" 
Scotch  spearmint  oil  (Scotch  oil]  for  the 
1988-89  marketing  year  be  increased. 
The  salable  quantity  and  allotment 
percentage  for  that  class  of  oil  was 
published  in  the  March  1, 1988,  issue  of 
the  Federal  Register  (53  FR  6129).  This 
revision  will  increase  the  salable 
quantity  from  650,131  pounds  to  766,387 
pounds  and  increase  the  salable 
percentage  from  39  percent  to  46 
percent  This  revision  is  issued  pursuant 
to  S  985.51(b)  of  the  spearmint  oil 
marketing  order. 

The  salable  quantity  is  the  total 
quantity  of  a  class  of  oil  which  handlers 
may  purchase  from  or  handle  on  behalf 
of  producers  during  a  marketing  year. 
Each  producer  is  allotted  a  share  of  the 
salable  quantity  by  applying  the 
allotment  percentage  (which  is  the 
salable  quantity  multiplied  by  100 
divided  by  the  total  of  all  allotment 
bases)  to  the  producer's  allotment  base 
for  that  class  of  oil. 

At  its  August  12, 1987,  meeting,  the 
Committee  estimated  trade  demand  for 
the  1988-89  marketing  year  to  be  761,063 
pounds.  A  desirable  carry-out  figure  of  0 
pounds  was  adopted  and,  when  added 
to  the  trade  demand,  resulted  in  a  total 
supply  needed  of  761,063  pounds.  The 
Committee  estimated  that  15,703  pounds 
would  be  carried-in  on  June  1, 1988.  This 
amount  was  deducted  from  the  total 
supply  needed  leaving  745,360  pounds  as 
the  salable  quantity  needed.  This  figure 
was  further  reduced  by  100,000  pounds 
which  was  the  amount  of  Far  West 
Scotch  sales  estimated  to  be  filled  by 
production  from  outside  the  production 
area.  This  left  a  salable  quantity  needed 
of  645,360  pounds.  This  quantity,  divided 
by  the  total  of  all  allotment  bases  of 
1.667,002  pounds,  resulted  in  38.7 
percent  which  was  the  computed 
allotment  percentage.  This  figure  was 
adjusted  to  39  percent  and  estabhshed 
as  the  1988-^  Scotch  allotment 
percentage  which  resulted  in  a  1988-89 
salable  quantity  of  650,131  pounds. 

The  1988-89  salable  percentage  of  39 
percent  when  applied  to  the  current 
total  allotment  base  of  1.666,059  pounds, 
gives  a  1988-89  salable  quantity  of 
649.763  pounds.  Since  all  growers  will 
either  produce  their  individual  salable 
quantity  or  fill  any  deficiencies  with 
reserve  pool  oil,  the  total  salable 
quantity  which  will  be  available,  when 
this  figure  is  combined  with  the  actual 
carry-in  on  June  1, 1988,  is  683,644 
pounds,  and  is  the  total  supply  available 
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for  the  1988-89  marketing  year.  Carry-in 
on  lune  1, 1988,  was  33,881  pounds  of 
Scotch  oil,  higher  than  the  Committee 
had  estimated. 

Currendy,  the  Midwest  is 
experiencing  a  drought  and  estimates 
indicate  that  a  maximum  of  50  percent 
of  a  normal  crop  will  be  harvested  there 
this  year.  The  Committee  expects  the 
demand  for  Far  West  Scotch  oil  to 
increase  as  buyers  of  Midwest  Scotch 
oil  will  substitute  Far  West  oil  for 
Midwest  oil.  This  year,  although  it  is 
early  in  the  marketing  year,  a 
considerable  amount  of  contracting  of 
the  1988-89  crop  has  occurred.  In  order 
to  meet  the  anticipated  increase  in  trade 
demand,  a  higher  salable  quantity  and 
allotment  percentage  for  Scotch  oil  are 
required.  The  Committee  recommended 
increasing  the  salable  percentage  by  7 
percent,  from  39  to  46  percent,  thus 
making  an  additional  116,624  poimds 
available  to  the  market  The  basis  for 
this  recommendation  was  that  when 
these  additional  pounds  are  added  to 
the  total  supply  available  of  683,644 
pounds,  the  residting  800,268  pounds  is 
between  the  five-year  average  sales  of 
758,682  pounds  and  the  highest  year  of 
sales  of  868,242  pounds,  llie  Committee 
decided  that  this  Hgure  coidd  meet 
immediate  needs  while  assuring  growers 
that  a  burdensome  supply  would  not  be 
put  on  the  market.  The  Committee 
therefore  recommended  that  the  1988-89 
Scotch  salable  percentage  be  increased 
from  39  to  46  percent  resulting  in  an 
increase  in  the  salable  quantity  from 
649,763  to  766,387  pounds.  This  figure 
added  to  the  June  1, 1988,  carry-in  of 
33,881  results  in  a  total  available  supply 
of  800,268  pounds.  The  following  table 
summarizes  the  computations  used  in 
arriving  at  the  Committee's 
recommendations. 


Origiral 
recom- 
mendation, 
Auq.12. 
1987 

Revised 

Jutye. 

19S8 

(1)  Cany-in — 

(2)  Trade  demand 

(3)  Daairabto  canyout.. 
(4)Salat)lequ«iMy>... 

(5)  Total  alolme 
for  Scotcf)  oil 

(6)  Allotment  percentage 
((4  -  5)  X  100) 


Pounds 


15,703 
761.063 


645,360 

1.667.002 

39 


33.881 
900,268 


766.367 

1.666.059 

46 


■Salable  quantity  equal*  trade  demand  minus 
cany-in  and  100.000  pounds  o(  Scotch  oil  expected 
to  t>e  available  from  outside  the  pnxluclion  area. 

Thus,  the  Department  has  determined 
an  allotment  percentage  of  46  percent 
should  be  estabUshed  for  the  1988-89 


marketing  year.  This  percentage  will 
make  available  766,387  pounds  of  Far 
West  Scotch  spearmint  oil  to  handlers  of 
Far  West  spearmint  oil. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  ctmsideration  of  all  relevant 
matter  presented,  including  that 
contained  in  the  final  rule  published  in 
the  March  1, 1988,  issue  of  the  Federal 
Register  (53  FR  6129),  in  connection  with 
the  initial  establishment  of  the  salable 
quantity  and  allotment  percentage  for 
Scotch  oil,  the  Committee's 
recommendation  and  other  information, 
it  is  found  that  to  amend  S  985.208  (53 
FR  6129)  so  as  to  change  the  salable 
quantity  and  allotment  percentage  for 
Scotch  spearmint  oil,  as  set  forth  below, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  it  is 
impractical,  unjjjecessary,  and  confrary 
to  the  pubhc  interest  to  give  preliminary 
notice  prior  to  putting  this  rule  into 
effect,  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  ia 
the  Federal  Register  because:  (1)  This 
final  action  relieves  restrictions  on 
handlers  by  increasing  the  quantity  of 
Scotch  oil  that  may  be  freely  marketed 
immediately:  and  (2)  it  should  be 
effective  as  soon  as  possible  to  enable 
handlers  to  satisfy  current  market  needs 
for  Scotch  oil. 

List  of  Subjects  in  7  CFR  Part  965 

Far  West,  Marketing  agreements  and 
orders.  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  965  is  amended  as 
follows: 

PART  985— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Peirt  985  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  985.208  is  amended  by 
revising  paragraph  [a]  to  read  as 
follows: 

Note. — ^The  following  provisions  will  not  l>e 
published  in  the  Code  of  Federal  Regulations. 

§985.208    Setatii*  quantltiM  and  altotment 
percentage*— 1988-89  mertcetlng  year. 

(a)  Class  "I"  Oil — a  salable  quantity 


of  766,387  poimds  and  an  allotment 
percentage  of  46  percent. 

August  15. 1988. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

(FR  Doc.  88-18719  Filed  »-17-«8;  8:45  am) 

BIUJNO  COOK  3410-Oa-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  140 

Facility  Form  Nuclear  UabWty 
Insurance  PoHcy;  Miscellaneous 
Amendments 

agency:  Nuclear  Regulatory 
Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
to  make  several  minor  changes  in  the 
Facility  Form  nuclear  liability  insurance 
policy  furnished  as  evidence  of  financial 
protection.  The  two  nuclear  insurance 
pools  have  submitted  endorsements  to 
the  FaciUty  Form  policy  that  make 
available  a  single  insurance  policy  to 
cover  onsite  worker  claims.  This  new 
Master  Worker  Policy  reflects  different 
rating  and  imderwriting  treatment  than 
is  utilized  in  the  Facility  Form  poUcy. 
The  supplementary  insurance  provided 
by  the  new  policy  enhances  protection 
to  the  public  since  payments  under  its 
provisions  for  routine  claims  by  onsite 
nuclear  workers  will  not  reduce  the 
financial  protection  for  the  pubUc  under 
the  primary  and  secondary  nuclear 
liability  insurance  poUcies  provided  as 
evidence  of  financial  protection  under 
the  Price-Anderson  Act 
EFFECTIVE  DATE:  September  19. 1988. 

FOR  FURTHER  INFORMATWN  CONTACT: 

Ira  Dinitz,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Telephone  (301)  492-1280. 
SUPPLEMENTARY  INFORMATION:  On  April 

27, 1988.  the  Commission  published  a 
proposed  rule  in  the  Federal  Register  (53 
FR  15049)  requesting  comments  on 
endorsements  to  the  Fadhty  Form 
nuclear  liability  insurance  policy  and  a 
new  Facility  Form  PoUcy  submitted  to 
the  Commission  by  two  nuclear 
insurance  pools,  Nuclear  Energy 
Liability  Insurance  Association  (NELIA) 
and  Mutual  Atomic  Energy  Liability 


Underwriters  (MAELU).  The  Facility 
Form  of  insurance  policy  along  with 
endorsements  to  tiiese  policies  has  been 
accepted  by  die  Commission  as 
evidence  of  the  financial  protection 
required  under  section  170  of  the  Atomic 
Energy  Act  of  1054.  as  amended  The 
evidence  of  financial  protection 
accepted  by  the  Commission  assures  the 
availability  of  funds  to  compensate  the 
public  for  the  financial  consequences  of 
a  catastrophic  nuclear  acddenL 

Effective  January  1, 1988.  the  Pools 
modified  the  manner  in  which  coverage 
was  made  available  to  operators  of 
nuclear  reactors  and  others.  The  change 
is  confined  to  tort  claims  by  onsite 
nuclear  workers  that  arise  from 
circimutances  unrelated  to  an 
extraordinary  nuclear  occurrence. 
Financial  protection  must  continue  to 
include  coverage  for  such  claims  by 
onsite  workers  and  the  revised  program 
the  Pools  are  making  available  does  so 
by  means  of  a  new  supplementary 
insurance  policy  for  tort  claims  bom 
onsite  nuclear  workers.  The  new 
Nuclear  Energy  Liability  P<)licy  (Facility 
Worker  Form)  was  efiiective  as  of 
January  1, 1988  and  is  a  part  of  the 
Facility  Form  policy.  Tlie  new  Facility 
Worker  Form  covers  only  the  claims  of 
onsite  workers  first  employed  in  the 
nuclear  industry  on  or  after  January  1, 
1988  ("new  woricers").  Claims  of  all 
other  workers  ("old  workers")  will 
continue  to  be  covered  under  present 
Facility  Forms  for  ten  more  years,  until 
December  31, 1997,  at  which  time 
coverage  for  claims  from  old  workers 
could  be  added  to  the  new  Facility 
Worker  Form,  or  be  otherwise  insured. 

Coverage  for  old  workers  will  be 
changed  by  an  endorsement  to  Facility 
Forms.  One  such  endorsement  (Form 
NE-64)  was  attached  to  all  Facility 
Forms  issued  before  January  1, 1988,  and 
Form  NE-68  was  attached  to  all  Facility 
Forms  issued  on  and  after  that  date. 
Both  forms  allow  coverage  under  the 
Facility  Forms  to  which  diey  are 
attached  to  continue  for  claims  made  by 
old  workers  on  or  before  December  31, 
1997. 

The  Facility  Worker  Form  is  a  Master 
Policy  that  provides  a  single  aggregate 
limit  of  liability  shared  by  insured 
entities  under  all  Certificates  of 
Insurance  issued  to  provide  insurance 
under  the  Master  Policy.  The  Master 
Worker  Policy  that  was  issued  by  the 
Pools  provides  a  single  aggregate 
liability  limit  and  has  been  designed  as 
a  prototype  for  a  longer  term,  pohaps 
continuous,  replacement  program  based 
on  experience.  Because  dta  new  Master 
Worker  Policy  was  designed  as  a 
prototype,  a  5-year  term  was  selected  on 


the  basis  of  negotiations  between  the 
Pools  and  their  insureds.  It  is 
anticipated  that  before  the  Master 
Worker  Policy  expires,  a  renewal  or 
replacement  policy  will  be  developed 
taking  into  account  the  additional 
recommendations  of  insureds  and 
others.  A  Certificate  of  Insurance  was 
issued  under  each  policy  to  every 
facility  operator  desiring  to  purchase  the 
coverage.  The  Master  Worker  Policy 
issued  by  NELIA  has  a  PoUcy  Aggregate 
Limit  of  $124  million;  the  MAELU  Policy 
Aggregate  Limit  is  $36  million. 

To  minimize  the  need  for  Certificate 
holders  to  apply  for  reinstatement  of  the 
Policy  Aggregate  Limit  as  is  required  by 
the  Commission,  the  Pools  will 
automatically  reinstate  up  to  the  limit  of 
$160  million.  The  policies  can  be  further 
reinstated  by  agreement  of  the  parties. 

The  supplementary  insurance 
provided  by  the  Facility  Woiicer  Form 
enhances  protection  for  the  public  since 
payments  under  its  provisions  for 
routine  claims  by  onsite  nuclear  woricers 
will  not  reduce  Uie  financial  protection 
for  the  public  under  the  primary  and 
secondary  nuclear  liability  insurance 
policies  provided  as  evidence  of 
financial  protection  under  the  Price- 
Anderson  Act  Conversely,  payments 
under  primary  and  secondary  policies 
will  not  operate  to  reduce  die  coverage 
under  the  Facility  Worker  Form  for 
routine  claims  by  onsite  workers. 

It  is  important  to  note  that  the  rating 
procedure  applicable  to  reactors  to 
reflect  the  risk  of  a  catastrophic 
accident  that  presumably  would  result 
in  a  large  number  of  oSsite  claims  is  not 
appropriate  to  the  lesser,  routine  claims 
from  onsite  woikers.  The  premium  for 
die  Facility  Woricer  Form  will  be 
regulated  by  the  "Industry  Retrospective 
Rating  Plan  Premium  Endorsement" 
(Form  NE-W-1]  which  reflects  the 
different  kind  of  risk  covered  by  the  new 
policy. 

The  change  in  the  insurance  available 
from  the  Pools  effective  as  of  January  1, 
1968  keeps  intact  the  coverage  that  has 
been  available  to  licensees  with  respect 
to  claims  from  the  public.  By  providing 
separate  coverage  for  routine  claims 
from  new  workers,  and  eventually  frtim 
old  workers  as  well,  the  protection 
provided  to  the  public,  to  onsite 
workers,  and  to  persons  who  may  be 
liable  is  enhanced.  The  Facility  Form 
has  been  accepted  by  the  Commission 
as  evidence  of  financial  protection  from 
licensees.  The  Facility  Form,  as 
modified  by  Forms  NE-e4  and  NE-6e, 
and  the  Facility  Woricer  Form,  with  its 
accompanying  Certificate  of  Insurance 
and  premium  endorsements,  are 
acceptable  to  the  Commission  as 


evidence  of  financial  protection  required 
by  the  Price-Anderson  Act 

Only  one  respondent  American 
Nuclear  Insurers,  submitted  comments 
prior  to  the  May  27, 1988  comment 
expiration  date.  The  comments  were 
editorial  corrections  to  the  proposed  rule 
and  have  been  incorporated  in  the 
effective  rule. 

Enviroomental  impact:  Categotial 
Exclusioa 

The  Commission  has  determined  that 
this  rule  is  the  type  of  action  described 
as  a  categorial  exclusion  in  10  CFR 
51JZ2(c)(l].  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  rule. 

Paperwork  Reduction  Act  Statemsnt 

This  rule  does  not  contain  a  new  or 
amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C.  3501  et 
seq.)  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  approval  number  3150-0039. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  6as(b]) 
the  Commission  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  This  rule  applies  only 
to  nuclear  power  plant  licensees  which 
are  electric  utiUty  companies  dominant 
in  their  service  areas.  These  licensees 
are  not  "small  entities"  as  set  forth  in 
the  Regulatory  Flexibility  Act  and  do 
not  meet  the  standards  set  forth  for 
small  businesses  in  Small  Business 
Administration  regulations  in  13  CFR 
Part  121. 

Backfit  Analysis 

The  NRC  has  determined  that  die 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  rule,  and  therefore,  that  a 
backfit  analysis  ia  not  required  for  this 
rule,  because  these  amendments  do  not 
involve  any  provisions  which  would 
impose  bacldBts  as  defined  in  10  CFR 
50.109(a)(l]. 

List  of  Subjects  in  10  CFR  Part  140 

Extraordinary  nuclear  occurrence. 
Insurance,  Intergovernmental  relations. 
Nuclear  materials,  Nuclear  power  plants 
and  reactors,  Penalty,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Eneigy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended  and  5  U.S.C.  553.  the  NRC  is 
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adopting  the  following  amendments  to 
10  CFR  Part  14a 

PART  140-FINAflCIAL  PROTECTION 
REQUIREMENTS  AND  INDEyNITY 
AGREEMENTS 

1.  The  authority  citation  for  Part  140  is 
revised  to  read  as  follows: 

Authority:  Sees,  lei,  17a  68  StaL  948, 71 
Stat  57S,  as  amended  (42  U3.C  2201. 2210): 
sees.  201.  as  amended,  202, 88  Stat  1242,  as 
amended.  1244  (42  U.S.C  S841.  5842). 

For  the  piuposes  of  sec.  223. 68  Stat. 
958,  as  amended  (42  U.S.C.  2273); 
S9  140.11(a).  140.12(8).  140.13  and 
14ai3a  are  issued  under  sea  161b,  68 
Stat  948.  as  amended  (42  U.S.C. 
2201(b));  and  S  140.6  is  issued  under  sec. 
1610.  68  Stat  950.  as  amended  (42  U.S.C. 
2201(0)). 

2.  Section  140.91.  Appendix  A,  is 
amended  by  adding  the  following 
endorsements  immediately  after  the 
existing  text  to  read  as  foUows: 

Amendment  oi  Coverage  Endonemait  for 
Wockan  Claims 

(Facility  Form] 
NE-64(l/l/88] 

Preamble 

1.  The  insurance  and  rating  plan  presently 
used  by  Nuclear  Energy  Liability  Insurance 
Association  ("NELIA")  and  Mutual  Atomic 
Energy  Liability  Underwriters  ("MAELU")  do 
not  make  a  distinction  between  workers 
claims  arising  from  catastrophic  events  and 
those  arising  from  lesser  events; 

2.  NEUA  and  MAELU  believe  that  the  lack 
of  such  a  distinction  will  adversdy  affect 
their  ability  to  continue  to  attract  from  world 
mariiets  very  large  amounts  of  nuclear  energy 
liability  insurance  for  the  nuclear  industry; 

3.  NELIA  and  MAELU  want  to  avoid  this 
potential  loss  of  capacity  and  to  continue  to 
provide  nuclear  energy  liability  insurance  for 
woricers  claims.  Accordingly  NELIA  and 
MAELU  desire  to  restructure  their  present 
insurance  programs,  including  this  policy, 
effective  January  1. 1988. 

Now,  llierefore,  the  Named  Insured  and 
the  companies  do  hereby  agree  as  follows: 

1.  Definitions 

When  used  in  reference  to  this 
endorsement 

"This  policy"  means  the  policy  of  which 
this  endorsement  forms  a  part 

"Nuclear  related  employment"  means  all 
work  performed  at  one  or  more  than  one 
nuclear  facility  in  the  United  States  of 
America  or  in  connection  with  the 
transportation  of  nuclear  material  to  or  from 
any  such  facility.  All  of  a  worker's  nuclear 
related  employment  shall  be  considered  as 
having  begim  on  the  first  day  of  such 
employment  regardless  of  the  number  of 
employers  involved  or  interruptions  in  such 
employment 

"Woricer"  refers  to  a  person  who  is  or  was 
engaged  in  nuclear  related  employment 

"Woricers  claims"  means  claims  for 
damages  because  of  bodily  injury  to  a  worker 


caused  by  the  radioactive,  toxic  explosive  or 
other  haurdous  properties  of  nuclear 
material  and  arising  out  of  or  in  the  course  of 
the  worker's  nuclear  related  employment 

"Extraordinary  nuclear  occurrence"  means 
an  event  which  the  United  States  Nuclear 
Regulatory  Commission  has  determined  to  be 
an  "extraordinary  nuclear  occurrence"  as 
defined  in  the  Atomic  Energy  Act  of  1954,  or 
in  any  law  amendatory  thereof. 

2.  Application  of  This  Endorsement 
This  endorsement  applies  only  to  such 

insurance  as  is  afforded  by  this  policy  for 
workers  claims  which  do  not  arise  in  whole 
or  in  part  out  of  an  extraordinary  nuclear 
occurrence. 

3.  Exclusion  of  New  Workers  Claims 

This  policy  does  not  apply  to  bodily  injury 
to  a  worker  which  arises  in  whole  or  in  part 
out  of  nuclear  related  employment  that 
begins  on  or  after  January  1, 1988. 

4.  Application  of  PoUcy  To  Workers  Claims 
Not  Excluded 

With  respect  to  such  insurance  as  is 
afforded  by  this  policy  for  workers  claims 
which  are  not  excluded.  Insuring  Agreement 
rv  does  not  apply  and  the  following  Insuring 
Agreement  IV-A  does  apply: 

IV-A  Application  of  Policy  to  Workers 
Claims.  This  policy  applies  only  to  bodily 
injury  (1)  which  is  caused  during  the  policy 
period  by  the  nuclear  energy  hazard  and  (2) 
which  is  discovered  and  for  which  written 
claim  is  made  against  the  insured  not  later 
than  the  close  of  December  31, 1997. 

5.  Availability  of  Supplemental  Insurance 

NELIA  and  MAELU  are  offering  to  make 
insurance  under  one  or  more  Master  Worker 
PoUcies  available  to  all  holders  of  Nuclear 
Energy  Liability  Policies  (Facility  Form).  This 
offer  is  contingent  on  sufficient  support  from 
policyholders,  and  may  be  withdrawn  or 
modified  by  Nelia  or  Maelu  as  they  deem 
necessary  or  appropriate. 

The  Master  Workers  Policies  will  provide, 
under  their  separate  terms  and  conditions, 
coverage  for  new  workers  claims.  Premiums 
will  be  subject  to  a  separate  Industry 
Retrospective  Rating  Plan. 

Coverage  under  the  new  master  worker 
policies  is  not  automatic  A  written  request 
must  be  submitted  to  Nelia  or  Maelu  through 
regular  market  channels. 

It  is  understood  and  agreed  that  all  of  the 
provisions  of  this  endorsement  shall  remain 
in  full  force  and  effect  without  regard  to  this 
section  5,  and  without  regard  to  whether  or 
not  the  Named  Insureds  become  insureds 
under  the  Master  Worker  Policies,  or  whether 
or  not  NELIA  or  MAELU  terminate  such 
policies  or  withdraw  or  modify  their  offer  to 
underwrite  such  policies. 
Executed  for  the  companies 

Date 

By   

(Signature  or  Authorized  Officer] 

(Print  or  Type  Name  and  Title  of  Officer] 
Executed  for  the  Named  Insured 

(Named  Insured — Type  or  Print) 

Date   — 

By   


(Signature  of  Authorized  Officer] 

(Print  or  Type  Name  and  Title  of  Officer] 
Effective  Date  of  this  Endorsement 


12.-01  a.m.  Standard  Time 
To  form  a  part  of  Policy  No.  - 

Issued  to   

Date  of  Issue 


For  the  subscribing  companies 
By 


General  Manager 

Endorsement  No. 

Countersigned  by    — 

AMENDMENT  OF  COVERAGE 
ENDORSEMENT  FOR  WORKERS  CLAIMS 
(Facility  Form)  NE-6e(l/l/88) 

It  is  agreed  that 

1.  Definitions 

When  used  in  reference  to  this 
endorsement 

"This  policy"  means  the  policy  of  which 
this  endorsement  forms  a  part 

"Nuclear  related  employment"  means  all 
work  performed  at  one  or  more  than  one 
nuclear  facility  in  the  United  States  of 
America  or  in  connection  with  the 
transportation  of  nuclear  material  to  or  from 
any  sueh  facility.  All  of  a  worker's  nuclear 
related  employment  shall  be  considered  as 
having  begim  on  the  first  day  of  such 
employment  regardless  of  the  number  of 
employers  involved  or  interruptions  in  such 
employment 

"Worker"  refers  to  a  person  who  is  or  was 
engaged  in  nuclear  related  employment 

"Workers  claims"  means  claims  for 
damages  because  of  bodily  injury  to  a  worker 
caused  by  the  radioactive,  toxic  explosive  or 
other  hazardous  properties  of  nuclear 
material  and  arising  out  of  or  in  the  course  of 
the  worker's  nuclear  related  employment; 

"Extraordinary  nuclear  occurrence"  means 
an  event  which  the  United  States  Nuclear 
Regulatory  Commission  has  determined  to  be 
an  "extraordinary  nuclear  occurrence"  as 
defined  in  the  Atomic  Energy  Act  of  1954,  or 
in  any  law  amendatory  thereof. 

2.  Application  of  This  Endorsement 

This  endorsement  appUes  only  to  such 
insurance  as  is  afforded  by  this  policy  for 
workers  claims  which  do  not  arise  in  whole 
or  in  part  out  of  an  extraordinary  nuclear 
occurrence. 

3.  Exclusion  of  New  Workers  Claims 

This  policy  does  not  apply  to  bodily  injury 
to  a  worker  which  arises  in  whole  or  in  part 
out  of  nuclear  related  employment  that 
begins  on  or  after  January  1, 1088. 

4.  Application  of  Policy  To  Workers  Claims 
Not  Excluded 

With  respect  to  such  insurance  as  is 
afforded  by  this  policy  for  workers  claims 
which  are  not  excluded.  Insuring  Agreement 
IV  does  not  apply  and  the  following  Ins«iring 
Agreement  IV-A  does  apply: 
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IV-A  AppUcatian  of  PoUcy  To  Woikan 

This  policy  appUefl  only  to  bodily  injiny  (l] 
which  is  caused  during  the  policy  period  by 
the  nuclear  energy  hazard  and  (2)  which  is 
discovered  and  for  which  written  claim  is 
made  against  the  insured  not  later  that  the 
close  of  December  31, 1997. 

5.  Availability  of  Supplemental  Insurance 

NEUA  and  MAELU  are  offering  to  make 
insurance  imder  one  or  more  Master  Worker 
Policies  available  to  all  holders  of  Nuclear 
Energy  liability  Policies  (Facility  Form).  This 
offer  is  contingent  on  sufficient  support  from 
policyholders,  and  may  be  withdrawn  or 
modified  by  NEUA  or  MAELU  as  they  deem 
necessary  or  appropriate. 

The  Master  Worker  Policies  will  provide, 
under  their  separate  terms  and  conditions, 
coverage  for  new  workers  claims.  Premiums 
will  be  subject  to  a  separate  Industry 
Retrospective  Rating  Plan. 

Coverage  under  the  new  master  worker 
policies  is  not  automatic  A  written  request 
must  be  submitted  to  NEUA  or  MAELU 
through  regular  market  channels. 

It  is  understood  and  agreed  that  all  of  the 
provisions  of  this  endorsement  shall  remain 
in  full  force  and  effect  without  regard  to  this 
Section  5,  and  without  regard  to  whether  or 
not  the  Named  Insureds  become  insureds 
under  the  Master  Worker  Policies,  or  whether 
or  not  NELIA  or  MAELU  terminate  sudi 
policies  or  withdraw  or  modify  their  offier  to 
underwrite  such  policies. 

Explanation  of  Use  of  This  Endorsement 
This  endorsement  is  a  mandatory 
endorsement  which  is  to  be  attadied  to  new 
Facility  Form  Policies  issued  on  or  after 
January  1, 1988. 

Effective  Date  of  this  Endorsement 


12:01  a  jn.  Standard  Time 
To  form  a  part  of  Policy  No.  ■ 

Issued  to   

Date  of  Issue 


For  the  subscribing  companies 
By 


General  Manager 
Endorsement  No. 
Countersigned  by 

NUCLEAR  ENERGY  LIABIUTY 
INSURANCE  ASSOCIATION 

Nudear  Energy  UafaOity  Policy 

Facility  Worker  Fonn.  herein  called  Master 
Worker  Policy,  NMWP-l(l/l/88) 

The  undersigned  members  of  Nuclear 
Energy  Liabihty  Insurance  Association, 
hereinafter  called  the  "companies",  each 
itself  severally  and  not  jointly,  and  in  the 
respective  proportion  hereinafter  set  forth, 
agree  with  the  insureds  named  in  Item  1  of 
the  Declaradons  of  each  Certificate, 
hereinafter  called  the  "Named  Insureds",  in 
consideration  of  the  payment  of  the  premium, 
and  subject  to  all  of  the  provisions  of  the 
applicable  Certificate  and  of  this  policy,  as 
follows: 

I— Relation  Between  the  Master  Worker 
Policy  and  Certificates 

No  insurance  is  provided  by  this  policy 
except  through  a  Certificate  issued  to  form  a 


part  hereof.  The  insurance  then  applies 
separately  to  the  persons  and  organizations 
who  are  defined  in  Section  IV  as  insureds 
under  each  such  Certificate,  except  with 
respect  to  the  Amount  of  Insurance 
Available. 

The  Amount  of  Insurance  Available 
through  such  a  Certificate  to  any  person  or 
organization  who  is  an  insured  theretmder  is 
limited  as  provided  in  Section  Vm  of  this 
policy. 

II— Definitions 

When  used  in  reference  to  this  policy: 

"Bodily  injury"  means  bodily  injury, 
sickness  or  disease,  including  death  resulting 
therefrom; 

"Byproduct  material"  has  the  meaning 
given  in  the  Atomic  Energy  Act  of  1954.  or  in 
any  law  amendatory  thereof 

"Certificate",  unless  qualified,  refers  to  a 
Certificate  of  Insurance  (including 
Declarations  and  endorsements  forming  a 
part  thereof)  issued  to  form  a  part  of  this 
policy  or  of  a  MAELU  Policy; 

"Claims  costs"  means,  %ntii  reference  to 
claims  or  suits  the  companies  have  the  right 
and  duty  to  defend  under  this  policy; 

(1]  Cost  taxed  against  the  insured  in  such 
suits  and  interest  on  any  judgments  therein; 

(2j  Premiums  on  appeal  bonds  and  on 
bonds  to  release  attachments  in  such  suits 
(but  the  companies  have  no  obligation  to 
apply  for  or  furnish  such  bonds; 

(3)  Reasonable  e]q)enses,  other  than  loss  of 
earnings,  incurred  by  the  insured  at  the 
companies'  request; 

(4)  Payments  for  expenses  incurred  in  the 
investigation,  negotiation,  settiement  and 
defense  of  such  daims  or  suits,  including,  but 
not  limited  to,  the  cost  of  such  allocated 
daims  services  by  employees  of  the 
companies,  fees  and  expenses  of  independent 
adjusters,  attorneys'  fees  and  disbursements, 
expenses  for  expert  testimony,  examination, 
x-ray  or  autopsy  or  medical  expenses  of  any 
kind; 

(6)  Payments  for  expenses  incurred  by  the 
companies  in  investigating  an  occurrence 
resulting  in  bodily  injury  or  in  mtnimtging  its 
effects; 

'Discovery  period"  means  flie  period 
defined  in  Section  VI B  hereof; 

"Extraordinary  nudear  occurrence"  means 
an  event  yfbicb  the  United  States  Nudear 
Regulatoiy  Commission  has  determined  to  be 
an  "extraordinary  nudear  occuirence"  as 
defined  in  the  Atomic  Energy  Act  of  1954,  or 
in  any  law  amendatory  thereof; 

"Insured  contract"  means  that  part  of  a 
contract  or  agreement  made  prior  to  bodily 
injury  to  a  new  worker  under  which  the 
insured  assumes  the  tort  liability  of  a  third 
person  to  pay  damages  because  of  such 
bodily  injury.  "Tort  liability"  means  a 
liability  that  would  be  imposed  by  law  on  the 
third  person  in  the  absence  of  an  express 
assumption  of  Uability  by  the  third  person; 

"Insured  facility"  means  a  facility  with 
respect  to  which  insurance  is  provided 
through  a  Certificate; 

"Insured  shipment"  means  a  shipment  of 
source  material  special  nudear  material, 
spent  fuel  or  waste  (herein  called  "material"]: 

(1)  To  the  facility  from  any  location  other 
than  an  insured  facility,  but  only  if  the 


transportation  of  the  material  is  not  by 
predetermination  to  be  interrupted  by 
removal  of  the  material  from  a  transporting 
conveyance  for  any  purpose  other  than  the 
continuation  of  its  transportation;  or 

(2]  From  the  facility  to  any  other  location, 
but  only  until  the  material  is  removed  from  a 
transporting  conveyance  for  any  purpose 
other  than  the  continuation  of  its 
transportation; 

"MAELU"  meaiu  Mutual  Atomic  Energy 
Liability  Underwriters; 

"MAELU  Policy"  means  a  Nudear  Energy 
Liability  Policy  (Facility  Woricer  Form) 
written  by  members  of  MAELU; 

"NELIA"  means  Nudear  Energy  Liability 
huurance  Assodation; 

"New  worker"  refers  to  a  person  who  is  or 
was  engaged  in  nudear  related  employment 
that  begins  on  or  after  January  1, 1988; 

"New  woricer's  daim"  means  a  daim  for 
damages  because  of  bodily  injury  to  a  new 
worker  caused  by  the  radioactive,  toxic, 
explosive  at  other  hazardous  properties  of 
nudear  material  and  arising  out  of  or  in  the 
course  of  the  new  worker's  nudear  related 
employment; 

"Non-ratable  incurred  losses"  has  the 
meaning  given  in  Attachment  1  to  this  policy; 

"Nudear  energy  hazard"  means  the 
radioactive,  toxic,  explosive  or  other 
hazardous  properties  of  nudear  material 
which  is: 

(1)  At  the  facility  as  described  in  the 
appUcable  Certificate  issued  to  form  a  part  of 
this  policy  or  has  been  discharged  or 
dispersed  therel^om  without  intent  to 
relinquish  possession  of  custody  thereof  to 
any  other  person  or  organization;  or 

(2)  In  an  insured  shipment  that  is  away 
from  any  other  insured  nudear  facility  and  is 
in  the  course  of  transportation,  induding 
handling  and  temporary  storage  inddental 
thereto  within: 

(a]  The  territorial  limits  of  the  United 
States  of  America,  its  territories  or 
possessions  or  Puerto  Rico;  or 

(b)  International  waters  or  airspace, 
provided  that 

(i)  The  nudear  material  is  in  the  course  of 
transportation  between  two  points  located 
within  the  territorial  limits  described  in  (a) 
above;  and 

(ii)  There  are  no  deviations  in  the  course  of 
the  transportation  for  the  purpose  of  going  to 
any  other  country,  state  or  nation,  except  to  a 
port  or  place  of  refuge  in  an  emergency; 

"Nudear  facility"  means  any  of  the 
following  and  indudes  the  site  on  which  any 
of  them  is  located,  all  operations  conducted 
on  such  site  and  all  premises  used  for  such 
operatioiu: 

(1)  The  fadlity  as  described  in  any 
Certificate; 

(2)  Any  nudear  reactor; 

(3)  Any  equipment  or  device  designed  or 
used  for 

(a)  Separating  the  isotopes  of  uranium  or 
plutonium; 

(b)  Processing  or  utilizing  spent  fuel;  or 

(c)  Handling,  processing  or  packaging 
waste; 

(4)  Any  equipment  or  device  used  for  the 
processing,  fabricating  or  alloying  of  spedol 
nudear  material  if  at  any  time  the  total 
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amount  of  such  material  in  the  custody  of  the 
insured  at  the  premises  where  such 
equipment  of  device  is  located  consists  of  or 
contains  more  than  25  grams  of  plutonium  or 
uranium  233  or  any  combination  thereof,  or 
more  than  250  grams  of  uranium  235; 

(5)  Any  structure,  basin,  excavatioa 
premises  or  place  prepared  or  used  for  the 
storage  or  disposal  of  waste; 

"Nuclear  material"  means  source  material 
special  nuclear  material  or  byproduct 
material; 

"Nuclear  reactor"  means  any  apparatus 
designed  or  used  to  sustain  nuclear  fission  in 
a  se^-supporting  chain  reaction  or  to  contain 
a  critical  mass  of  fissionable  material: 

"Nuclear  related  employment"  means  all 
work  performed  at  one  or  more  than  one 
nuclear  facility  in  the  United  States  of 
America  or  in  connection  with  the 
transportation  of  nuclear  material  to  or  bom 
any  such  facility. 

All  of  a  new  woriier's  nuclear  related 
employment  shall  be  considered  as  having 
begun  on  the  first  day  of  such  employment 
regardless  of  the  number  of  employers 
involved  or  interruptions  in  such 
employment; 

"Policy  period"  means  the  period  defined 
in  Section  VI A  hereof; 

"RaUble  incurred  losses"  has  the  meaning 
given  in  Attachment  1  to  this  policy; 

"Source  material"  has  the  meaning  given  in 
the  Atomic  Energy  Act  of  1954,  or  in  any  law 
amendatory  thereof,  and  also  includes 
tailings  or  wastes  produced  by  the  extraction 
of  uranium  or  thorium  from  ore  processed 
primarily  for  its  source  material  content 

"Special  nuclear  material"  has  the  meaning 
given  in  the  Atomic  Energy  Act  of  1954.  or  in 
any  law  amendatory  thereof, 

"Spent  fuel"  means  any  fuel  element  or  fuel 
component  solid  or  liquid,  which  has  been 
used  or  exposed  to  radiation  in  any  nuclear 
reactor 

"The  facility"  refers  to  the  facility 
described  in  the  Declarations  of  a  Certificate. 
It  includes  the  location  described  in  Item  3 
thereof  and  all  property  and  operations  at 
such  location; 

"Waste"  means  any  waste  material  that 
contains  byproduct  material  and  results  from 
the  operation  by  any  person  or  organization 
of: 

(1)  Any  nuclear  reactor  or 

(2)  Any  equipment  or  device  designed  or 
used  for. 

(a)  Separating  the  isotopes  of  uranium  or 
plutonium; 

(b)  Processing  or  utilizing  spent  fuel;  or 

(c)  Handling,  processing  or  packaging  such 
waste  material 

/// — Coverage 

In  the  event  that  a  new  worker's  claim  is 
made  against  a  person  or  organization  who  is 
an  insured  under  a  Certificate  issued  to  form 
a  part  of  this  policy: 

(1)  The  companies  shall  pay  on  behalf  of 
the  insured  all  sums  which  the  insured  shall 
become  legally  obligated  to  pay  as  damages 
because  of  bodily  injury  to  which  this  policy 
applies,  sustained  by  a  new  worker  and 
caused  by  the  nuclear  energy  hazard. 

The  companies  shall  have  the  right  and 
duty  to  defend  any  suit  against  the  insured 


alleging  such  injury  and  seeking  damages 
payable  under  the  terms  of  this  policy.  But 
the  companies  may  make  such  investigation 
and  settlement  of  any  claim  or  suit  seeking 
such  damages  as  they  deem  appropriate. 

(2)  The  companies  shall  also  pay,  as  part  of 
die  Amount  of  Insurance  Available  under  this 
policy,  the  claims  costs  relating  to  any  such 
claim  or  suit 

(3)  The  companies'  obligation  to  pay 
damages  and  claims  costs,  and  to  defend  any 
claim  and  suit  ends  when  the  Policy 
Aggregrate  Limit  has  been  exhausted 
pursuant  to  the  provisions  of  Section  VIIL 

IV— Definition  of  Insured 

When  used  in  reference  to  a  Certificate 
issued  to  form  a  pari  of  this  policy,  the 
unqualified  word  "insured"  means: 

(1)  each  insured  named  in  Item  1  of  the 
Declarations  of  the  Certificate;  and 

(2)  any  other  person  or  organization  with 
respect  to  legal  responsibility  for  damages 
because  of  bodily  injury  to  a  new  worker 
caused  by  the  nuclear  energy  hazard 
applicable  to  the  Certificate.  This  subsection 
(2)  does  not  include  as  an  iiuured  the  United 
States  of  America  or  any  of  its  agencies 
except  the  Tennessee  Valley  Authority. 

V— Exclusions 

This  policy  does  not  apply: 

(1)  To  any  obligation  for  which  the  insured 
or  any  carrier  as  his  insurer  may  be  held 
liable  under  any  worker's  compensation, 
unemployment  compensation  or  disability 
benefits  law,  or  under  any  similar  law; 

(2)  To  bodily  injury  to  any  employee  of  the 
insured  arising  out  of  or  in  the  course  of 
employment  by  the  insured;  but  this 
exdusion  (2)  does  not  apply  to  Uability 
assumed  by  the  insured  under  an  insured 
contract 

(3]  To  Uability  assumed  by  the  insured 
under  contract  other  than  an  insured 
contract 

(4)  To  bodily  injury  to  a  new  worker  due  to 
the  manufacturing,  handling  or  use  at  the 
location  designated  in  Item  3  of  the 
Declarations  of  any  Certificate,  in  time  of 
peace  or  war,  of  any  nuclear  weapon  or  other 
instrument  of  war  utilizing  special  nuclear 
material  or  byproduct  material; 

(5)  To  bodily  injury  to  a  new  woiker  due  to 
war,  v^ether  or  not  declared  civil  war, 
insurrection,  rebellion  or  revolution,  or  to  any 
act  or  condition  incident  to  any  of  the 
foregoing; 

[e]  To  bodily  injury  to  a  new  worker  arising 
in  whole  or  in  part  out  of  an  extraordinary 
nuclear  occurrence. 

VI— Policy  Period;  Discovery  Period; 
Application  of  Policy 

A.  Policy  Period 

The  policy  period  of  this  policy  begins  at 
12.-01  ajn.  on  January  1, 1966  and  ends  at  the 
dose  of  December  31, 1992,  Eastern  Standard 
Time,  or  when  all  Certificates  issued  to  form 
a  part  hereof  have  been  cancelled,  whichever 
first  occurs. 

B.  Discovery  Period 

The  discovery  period  for  claims  made 
under  this  policy  begins  at  12K)1  a.m.  on 
January  1, 1966  and  ends  at  the  dose  of 
December  31, 1997,  Eastern  Standard  Time. 


C  Application  of  Policy 

This  policy  applies  only  to  bodily  injury  to 
a  new  worker  (1)  which  is  caused  during  the 
policy  period  by  the  nudear  energy  hazard 
and  (2]  which  is  discovered  and  for  which 
written  claim  is  first  made  against  the 
insured  within  the  discovery  period. 

VII— Other  Insurance 

A.  This  insurance  is  primary  insurance 
under  any  insurance  afforded  by  a  Master 
Policy-Nuclear  Energy  Liability  Insurance 
(Secondary  Finandal  Protection)  issued  by 
NELL\  or  MAELU. 

B.  If  an  insured  has  other  valid  and 
collectible  insurance,  except  under  a  MAELU 
Policy,  for  loss  or  expense  covered  by  this 
policy,  this  shall  be  moms  insurance  over 
such  other  innwins^If  the  insured  has 
insurance  ufloer  a  MAELU  Policy,  whether 
the  insurance  is  collectible  or  not  the 
companies  shall  then  be  liable  under  this 
policy  only  for  such  proportion  of  loss  or 
expense  as  the  amount  stated  as  the  Policy 
Aggregate  Limit  in  Section  VIII  of  this  policy 
bears  to  the  siun  of  such  amount  and  the 
corresponding  amount  stated  in  the  MAELU 
Policy. 

VIII— Amount  of  Insurance  Available 

A.  Policy  Aggregate  Limit 

1.  The  Policy  Aggregate  Limit  is  $124 
million.  This  limit  is  not  cumulative  from  year 
to  year.  The  limit  applies  to  all  new  worker's 
daims  that  qualify  for  coverage  under  this 
policy  (herein  called  "qualified  daims"). 

2.  The  Policy  Aggregate  Limit  apphes 
collectively  to  all  new  worker's  claims.  Such 
claims  may  be  paid  by  NELIA  on  behalf  of 
the  companies  as  the  claims,  in  NELL\'s 
discretion,  become  ready  for  disposition,  and 
daims  costs  may  be  paid  as  they  become 
due.  all  without  regard  to  the  order  in  which 
such  daims  were  made  and  without  any 
obligation  to  msdntain,  reserve  or  use  any 
portion  of  the  Policy  Aggregate  Limit  for 
daims  reported  under  any  particular 
Certificate. 

B.  Limitation  of  the  Companies'  Liability 

1.  Regardless  of  the  number  of  (a) 
Certificates  issued  to  form  a  part  of  this 
policy,  (b)  persons  and  organizations  who  are 
insureds  under  such  Certificates,  (c)  qualified 
daims,  or  (d)  years  this  policy  or  any  such 
Certificates  shall  continue  in  force,  the  Pohcy 
Aggregate  Limit  is  the  total  liability  of  the 
companies  for  all  of  their  obligations  under 
this  poUcy,  induding  the  defense  of  suits  and 
the  payment  of  damages  and  daims  costs. 

2.  This  policy  provides  for  certain 
automatic  reinstatements  of  the  PoUcy 
Aggregate  Limit  Regardless  of  such 
provision,  it  during  the  policy  period  or 
thereafter,  the  total  payments  of  the 
companies  for 

(a)  Non-ratable  incurred  losses,  and 

(b)  Those  ratable  incurred  losses  for  which 
the  companies  have  not  been  reimbursed 
under  the  Industry  Retrospective  Rating  Plan 
Premium  Endorsement  described  in 
Attachment  1  to  this  policy, 

equal  $124  million,  the  Policy  Aggregate  limit 
shall  be  deemed  to  be  exhausted,  and  shall 
not  be  further  reinstated  except  by  an 
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endorsement  issued  to  form  a  part  of  this 
policy  for  additional  premium  as  determined 
by  the  companies. 

C  Reduction  and  Reinstatement  of  the 
Policy  Aggregate  Limit 

1.  Each  payment  made  by  the  companies  in 
discharge  of  their  obligations  under  this 
policy  ijiall  reduce  the  Policy  Aggregate  Limit 
by  the  amount  of  such  payment 

2.  The  companies  shall,  however, 
automatically  reinstate  the  policy  aggregate 
limit  until  the  total  amount  of  such 
reinstatements  equals  $124  million,  but  in  no 
event  shall  there  be  any  automatic 
reinstatements  after  the  Policy  Aggregate 
Limit  is  exhausted  pursuant  to  the  provisions 
of  subsection  B.2.  above.  Thereafter,  there 
shall  be  no  further  reinstatement  of  the  Policy 
Aggregate  Limit  except  by  an  endorsement 
issued  to  form  a  part  of  this  policy  for 
additional  premium  as  determined  by  the 
companies. 

3.  It  is  a  condition  of  this  insurance  that  the 
companies  shall  have  the  right  to  reimburse 
themselves,  as  a  matter  of  first  priority,  bam 
funds  held  by  NELIA  in  the  Spmdal  Reserve 
Account  dercribed  in  Attachment  1  to  this 
policy  or  from  retrospective  premiums 
received  by  NELIA  for  this  insurance.  The 
amount  of  reimbursement  shall  be  equal  to 
8SX  of  each  payment  made  by  the  companies 
writh  respect  to  their  obligations  under  this 
policy. 

DC— Insured's  Duties  in  Case  of  Claims  or 
Suits 

A.  Notice  of  Claims  or  Suits 

In  the  event  of  any  claim  or  suit  involving 
bodily  injury  to  w^ch  a  Certiflcate  issued  to 
form  a  part  of  this  policy  ajqilies,  written 
notice  containing  particulars  sufficient  to 
identify  the  insured  and  also  reasonably 
obtainable  information  with  respect  to  the 
time,  place  and  circumstances  thereof  shall 
be  given  by  or  for  the  insured  to  the 
companies  as  soon  as  practicable.  The 
insured  shall  immediately  forward  to  the 
companies  every  demand,  notice,  summons 
or  other  process  received  relating  to  claims  or 
suits  against  the  hisured 

B.  Assistance  and  Cooperation 
The  insured  shall  cooperate  with  the 

companies  and,  tqmn  their  request,  shall: 

(1)  Attend  hearings  and  trials;  and 

(2)  Assist  in  making  settlements,  securing 
and  giving  evidence,  obtaining  the 
attendance  of  witnesses  and  in  the  conduct  of 
any  legal  proceedings  in  connection  with  die 
subject  matter  of  this  insurance. 

The  insured  shall  not  except  at  the 
insured's  own  cost  make  any  payment, 
assume  any  obligation  or  incur  any  expense. 

X— Subrogation 

In  the  event  of  any  payment  through  a 
Certificate  to  form  a  part  of  this  policy,  the 
companies  shall  be  subrogated  to  all  the 
insured's  rights  of  recovery  therefor  against 
any  person  or  organization,  and  the  insured 
shall  execute  and  deliver  instruments  and 
papers,  and  so  whatever  else  is  necessary  to 
secure  such  rights.  Prior  to  knowledge  of 
bodily  injury  caused  by  the  nuclear  energy 
hazard  the  insured  may  waive  in  writing  any 
or  all  right  of  recovery  against  any  person  or 
organization,  but  after  such  knowledge  the 


insured  shall  not  waive  or  otherwise 
prejudice  any  such  right  of  recovery. 

The  companies  hereby  waive  any  right  of 
subrogation  against  (1)  any  other  insured  of 
(2)  the  United  States  of  America  or  any  of  its 
agencies  acquired  by  reason  of  any  payment 
under  this  policy. 

It  is  a  condition  of  this  policy  that  if  an 
insured  makes  a  recovery  on  account  of  any 
such  injury,  the  insured  shall  repay  to  the 
companies  the  amount  to  which  the 
companies  would  have  been  entitled  had  the 
foregoing  provisions,  or  any  of  them,  not  been 
included  in  the  poUcy. 

XI— Inspection  and  Suspension 

The  companies  shaU  be  permitted,  but  not 
obligated,  to  inspect  at  any  time  the  facility 
as  described  in  any  Certificate  and  all  books, 
records  and  operation  relating  thereto,  both 
with  respect  to  this  insurance,  and  any  other 
nuclear  energy  liability  insurance  and 
property  insurance  also  afford  with  respect 
thereto  by  members  of  NELIA,  American 
Nuclear  Insurers,  MAELU  or  MAERP 
Reinsurance  Association. 

If  a  representative  of  the  companies 
discovers  a  condition  w^ch  he  or  she 
believes  to  be  unduly  dangerous  with  respect 
to  the  risks  insured  under  the  Certificate,  a 
representative  of  &a  companies  may  request 
such  condition  to  be  corrected  without  delay. 
In  the  event  of  noiuxniqjiiance  with  the 
request  an  officer  of  NEUA  may,  by  written 
notice  mailed  or  deUvered  to  the  first  Named 
Insured,  with  similar  notice  to  the  United 
States  Nuclear  Regulatory  Commission, 
suspend  the  insurance  afforded  by  a 
Certificate  issued  by  NELIA  effective  12:00 
midnight  of  the  next  business  day  of  such 
Commission  following  the  date  that  such 
Conunission  receives  such  notice.  The  period 
of  such  suspension  shall  terminate  as  of  the 
time  stated  in  a  written  notice  from  NEUA  to 
the  first  Named  Insured  that  such  condition 
has  been  corrected. 

Neither  die  right  to  make  such  inspections 
or  suspensions  nor  the  making  thereof  nor 
any  advice  or  report  resulting  therefitim  shall 
constitute  an  undertaking,  on  behalf  of  or  for 
the  benefit  of  the  Named  Insureds  or  others 
to  determine  or  warrant  that  the  facility  or 
operations  relating  thereto  are  safe  or 
healthful,  or  are  in  compliance  with  any  law, 
rule  or  regulation. 

In  consideration  of  die  issuance  or 
continuation  of  a  Certfficate,  the  Named 
Insureds  agree  that  neidier  the  companies  nor 
any  persons  or  organizations  making  such 
inspections  on  their  behalf  shall  be  liable  for 
damage  to  the  facility  or  any  consequential 
damage  or  cost  resulting  therefrom,  including 
but  not  limited  to  any  such  damage  or  cost 
relating  to  interruption  of  business  or 
manufacture,  arising  out  of  the  nmlring  of  or 
failure  to  make  any  such  inspection  of  the 
fadllly,  any  report  thereon,  or  any  such 
suspension  of  insurance,  but  this  provision 
does  not  limit  the  companies'  contractual 
obligations  under  a  Cotificate  issued  by 
NELIA  or  any  policy  issued  by  NELIA  or 
American  Nuclear  Insurers  affording  the 
insured  nuclear  energy  liability  or  property 
insurance. 


XII — Cancellation  of  Certificates 

The  first  Named  Insured  designated  in  a 
Certificate  issued  to  from  a  port  of  this  policy 
any  cancel  such  Certificate  by  mailing  to  the 
companies  and  die  United  States  Nuclear 
Regulatory  Commission  written  notice  stating 
when,  not  less  than  30  days  thereafter,  such 
cancellation  shall  be  effective. 

The  companies  may  cancel  any  such 
Certificate  by  mailing  to  the  first  Named 
Insured  designated  therein  at  the  address 
shown  in  such  Certificate  and  to  the  United 
States  Nuclear  Regulatory  Commission 
written  notice,  stating  when,  not  less  than  90 
days  thereafter,  such  cancellation  shaU  be 
effective:  provided  in  the  event  of  non- 
payment of  premium,  or  if  the  operator  of  the 
facility,  as  designated  in  the  Declarations  of 
the  Certificate,  is  replaced  by  another  person 
or  organizatioa  sudi  Certificate  may  be 
cancelled  by  the  companies  by  mailing  to  the 
first  Named  Insured  at  the  address  shown 
therein  and  to  the  United  States  Nuclear 
Regulatory  Commission  written  notice, 
stating  when,  not  less  than  30  days  thereafter, 
such  cancellation  shall  be  effective. 

The  mailing  of  notice  as  aforesaid  shall  be 
sufficient  proof  of  notice.  The  effective  date 
and  hour  of  cancellation  stated  in  the  notice 
shall  become  the  end  of  the  Certificate 
period.  Dehvery  of  such  written  notice  either 
by  the  first  Named  Insured  or  the  companies 
shall  be  equivalent  to  mailing 

Upon  cancellation  of  a  Certificate,  other 
than  as  of  the  end  of  December  31  in  any 
year,  the  earned  standard  premium  for  the 
period  such  Certificate  has  been  in  force 
since  the  preceding  December  31  shall  be 
computed  in  accordance  with  the  following 
provisions: 

(1)  If  the  first  Named  Insured  cancels,  the 
earned  standard  premium  for  such  period 
shall  be  computed  in  accordance  with  the 
customary  annual  short  rate  table  and 
procedure;  provided,  however,  that  if  the  first 
Named  Insured  cancels  after  knowledge  of 
bodily  injury  caused  by  the  nuclear  energy 
hazard,  all  premiums  theretofore  paid  or 
payable  shall  be  fully  earned: 

(2)  If  the  companies  cancel,  the  earned 
standard  premium  for  such  period  shaU  be 
computed  pro  rata. 

Premium  adjustment  if  any,  may  be  made 
either  at  the  time  of  cancellation  or  as  soon 
as  practicable  after  cancellation  becomes 
effective,  but  payment  of  tender  of  unearned 
premium  is  not  a  condition  of  cancellation. 

Cancellation  of  a  Certificate  shall  not 
affect  the  rights  and  obligations  of  the  Named 
Insureds  under  the  Insureds  under  the 
Industry  Retrospective  Rating  Plan  Premium 
Endorsement  forming  a  part  of  the  Certificate. 

XIII — General  Conditions 

A.  Premium 

The  Named  Insureds  designated  in  a 
Certificate  issued  by  NELIA  shall  pay  the 
companies  the  premiums  for  the  Certificate  in 
accordance  with  the  provisions  of  the 
Industry  Retrospective  Rating  Plan  Premium 
Endorsement  described  in  Attachment  1  to 
this  pohcy. 
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E  ModificatioiM,  Waiver 

The  proviBioDi  of  this  policy  or  a 
Certificate  issued  to  focm  a  part  hereof  shall 
not  be  changed  or  waived  except  by  an       ^ 
endorsement  issued  by  the  campanies  to  foim 
a  part  of  the  policy  or  Certificate. 

C.  Assignment 

Assignment  of  interest  under  a  Certificate 
issued  to  form  a  part  of  this  policy  shall  not 
bind  the  companies  until  their  consent  is 
endorsed  thereon.  It  however,  a  Named 
Insured  shall  die  or  be  declared  bankrupt  or 
insolvent,  the  Certificate  shall  cover  the 
Named  Insured's  legal  representative, 
receiver  or  tnutee  as  an  insured,  but  only 
with  respect  to  liability  as  such,  and  then 
only  provided  written  notice  of  the 
appointment  as  legal  representative,  receiver 
or  tnistee  is  given  to  the  companies  widiin  10 
days  after  such  appointmrait 

D.  Suit 

No  suit  or  action  on  a  Certificate  issued  to 
fcrm  a  part  of  this  pcUcy  shall  lie  against  the 
companies  or  any  of  thnn  unless,  as  a 
condition  precedent  thereto,  the  insured  shall 
have  fully  complied  with  all  the  terms  of  the 
policy,  nor  unt^  the  amount  of  the  insured's 
obligation  to  pay  shall  have  been  finally 
determined  either  by  judgment  against  the 
insured  after  actual  trial  or  by  written 
agreement  of  die  insured,  the  claimant  and 
the  companies. 

Any  powm  or  organizatioD  or  the  legal 
representative  thereof  who  has  secured  such 
judgment  of  written  agreement  shall 
thereafter  be  entitled  to  recover  under  the 
Certificate  to  the  extent  of  the  insurance 
afforded  by  this  policy  throu^  the 
Certificate.  No  person  or  organization  shall 
have  any  right  under  the  Certificate  to  join 
the  companies  or  any  of  them  as  parties  to 
any  action  against  the  insured  to  determine 
the  insured's  liability,  nor  shall  the 
companies  or  any  of  them  be  impleaded  by 
the  insured  or  the  insured's  legal 
representative. 

Bankruptcy  or  insolvency  of  the  insured  or 
the  insured's  estate  shall  not  relieve  the 
companies  of  any  of  their  obligations  under 
this  policy. 

E.  Authorization  of  The  First  Named  Insured 

Except  with  respect  to  compliance  with  the 
obligations  imposed  on  the  insured  by  the 
Sections  of  this  policy  entitled  "Insured's 
Duties  in  Case  of  Claims  or  Suits  ", 
"Subrogation" and  "Suit",  the  first  Named 
Insured  designated  in  the  Declarations  of  a 
Certificate  issued  to  form  a  part  of  this  policy 
is  authorized  to  act  for  every  other  insured  in 
all  matters  pertaining  to  this  insurance. 

F.  Insured  Representation 

Any  notice,  swom  statement  of  proof  of 
Loss  which  may  be  required  by  the 
provisions  of  this  policy  may  be  given  to  any 
one  of  the  companies  specified  in  the 
Schedule  of  Subscribing  Companies  attached 
hereto.  Such  notice,  statement  or  proof  of 
Loss  so  given  shall  be  valid  and  binding  on 
all  such  companies. 

In  any  action  or  suit  against  such 
companies,  service  of  process  may  be  made 
on  any  one  of  them  and  such  service  shall  be 
valid  and  binding  service  on  all  such 
companies. 


Nuclear  Energy  liability  Insurance 
Assodaticm  is  the  agent  (rf  the  companies 
with  leqMGt  to  all  matters  pertaining  to  diis 
insurance.  All  noticsa  or  other 
communications  required  by  this  policy  may 
be  given  to  such  agent  at  its  office  at:  Nuclear 
Energy  Liability  Insurance  Association.  The 
Exchange.  Suite  245, 270  Farmington  Avenue, 
Farmingtoa  Connecticut  06032,  with  the  same 
force  and  effect  as  if  given  directly  to  the 
companies.  Any  requests,  demands  or 
agreements  made  by  such  agent  shall  be 
deemed  to  have  been  made  directly  by  the 
companies. 

G.  Changes  in  Subscribing  Companies  and 
Their  Proportionate  liability 

By  acceptance  of  this  pcrficy  tiie  Named 
Insureds  agree  that  the  memb«s  of  Nuclear 
Energy  liability  Inwiranne  Association  liable 
under  this  policy,  and  the  proportionate 
liability  of  each  such  memlMr,  may  change 
from  year  to  jrsar,  and  further  agree  that 
regardlsM  of  sadi  diangea: 

(1)  Each  company  sabecriUng  this  policy 
upon  its  israanca  ^all  be  Uable  only  for  its 
stated  proportion  of  any  obligation  assumed 
or  expense  incurred  under  this  policy 
because  of  bodily  injury  to  new  workers 
caused,  during  the  period  from  the  effective 
date  of  this  policy  to  the  close  of  December 
31  next  following,  by  the  nuclear  energy 
hazard;  for  each  subsequent  calendar  year, 
beginning  January  1  next  following  the 
effective  date  of  this  policy,  any  change  in 
the  subscribing  companies  and  the 
proportionate  liability  of  each  such  company 
shall  be  stated  in  an  endorsement  issued  to 
form  a  part  of  this  policy,  duly  executed  and 
attested  by  the  President  of  Nuclear  Energy 
Liability  Insurance  Association  on  behalf  of 
each  sudi  company,  and  a  copy  of  whidi  will 
be  mailed  or  delivered  to  the  first  Named 
Insured  of  each  Certificate. 

(2]  The  liability  of  any  subscribing 
company  shaU  not  be  cumulative  frxnn  year  to 
year. 
H.  Declarations 

By  acceptance  of  this  Master  Worker 
Policy,  the  Named  Insureds  designated  in  a 
Certificate  agree  that  the  statements  in  such 
Certificate  are  their  agreements  and 
representations,  that  this  Master  Worker 
Policy  and  such  Certificate  are  issued  in 
reliance  upon  die  truth  of  such 
representations  and  that  this  Master  Worker 
Policy  and  such  Certificate  embody  all 
agreements  between  such  Named  Insureds 
and  the  companies  or  any  of  their  agents 
relating  to  this  insurance. 

In  Witness  Whereof,  the  companies 
subscribing  this  poUcy  have  caused  the  policy 
to  be  executed  and  attested  on  their  behalf 
by  the  President  of  Nuclear  Energy  liability 
Insurance  Association  and  duty 
countersigned  by  an  authorized 
representative,  but  tiiis  poUcy  shall  be 
binding  on  each  company  only  to  the  extent 
of  its  designated  proportion  of  any  obligation 
assumed  or  expense  incurred  under  this 
policy. 

For  the  Subscribing  Companies: 
Date  of  Issue: 19 

Countersigned  by:  (Authorized 
Representative] 


NUCLEAR  ENERGY  LIABILITY 
INSURANCE  ASSCX3AT10N 

Nuclear  Enacgy  LUfaiUty  Polky 

(Facility  Worker  Form]  herein  called  the 
Master  Woiker  Policy 

Certificate  of  Insurance.  NMWPC-l(l/l/88} 

Certificate  No 

This  is  to  certify  that  die  insured  named  in 
Item  1  of  the  Dedaratioiia  hereof,  hereinafter 
called  the  "Named  Insureds",  have  obtained 
insurance  under  the  Master  Worker  Policy 
issued  by  Nuclear  Energy  liability  Insurance 
Association  on  behalf  of  its  members.  The 
insurance  is  subject  to  all  of  the  provisions  of 
the  "Certificate"  and  the  Master  Worker 
Policy. 

1 — Declarations 

Item  1.— Named  Insureds  and  Addresses: 

Item  Z— Certificate  Coverage  Period: 

Beginning  at  12:01  a.m.  January  1, 1988  and 
ending  at  the  close  of  December  31, 1992, 
Eastern  Standard  Time,  or  at  die  time  and 
date  this  Certificate  is  cancelled  or 
terminated,  whichever  first  occurs. 

Item  3.— Description  of  the  Facility: 

Location: 

Type: 

Operator  of  the  Facility: 

Item  4. — Amount  of  Insurance  Available: 

The  amount  of  insurance  afforded  by  the 
Master  Worker  Policy  through  this  Certificate 
shall  be  determined  by  Section  Vm  of  the 
Master  Worker  Policy  and  all  of  the  other 
provisions  of  the  policy  relating  thereto. 

Item  5.— Advance  Premium:  S 

2— Application  of  Certificate 

This  Certificate  applies  only  to  bodily 
injury  to  a  new  woiker  (1]  wfaidi  is  caused, 
during  the  Certificate  Coverage  Period,  by  the 
nuclear  energy  hazard  and  (2]  which  is 
discovered  and  for  v^iich  written  claim  is 
first  made  against  an  insured  imder  the 
Certificate  within  the  discovery  period  of  the 
Master  Worker  Policy. 

3— Industry  Retrospective  Rating  Plan 

All  insurance  under  the  Master  Worker 
Policy  is  subject  to  the  Industry  Retrospective 
Rating  Plan  in  use  by  the  companies.  No 
insurance  is  provided  under  this  Certificate 
unless  and  until  the  first  Named  Insured  has 
accepted  in  wrriting  the  Industry 
Retrospective  Rating  Plan  Premium 
Endorsement  and  a  copy  of  the  signed 
endorsement  has  been  issued  by  the 
companies  to  fbnn  a  part  of  this  Certificate. 

In  Witness  Whereof,  the  companies 
subscribing  the  Master  Worker  Policy  have 
caused  diis  Certificate  to  be  executed  and 
attested  on  their  behalf  by  the  President  of 
Nuclear  Energy  liability  Insurance 
Association  and  duly  countersigned  by  an 
authorized  representative. 
For  the  Subscribing  Companies: 

Date  of  Issue 19 

Countersigned  by:  . 

(Authorized  Representative) 


Federal  Regigter  /  Vol.  53.  No.  160  /  Thursday.  August  18.  1988  /  Rules  and  Regulations        31289 


NUCLEAR  ENERGY  LIABILITY 
INSURANCE  ASSOCIATION 

Nuclsar  Enaigy  Liability  InsiinyDC* 

Indiutiy  Retrospective  Rating  Plan  Premium 
Endorsement  NE-W-l(l/l/88) 
It  ia  agreed  that: 

t.  Definitions 

With  reference  to  the  premium  for  the 
Certificate  of  which  this  endorsement  forms  a 
part- 

"Master  Woricer  Policy"  means  the  Master 
Worker  Policy  issued  by  NELIA: 

"Certificate  Holder"  means  the  first  Named 
Insured  in  a  Certificate  issued  to  form  a  part 
of  the  Master  Worker  Policy; 

"Advance  premium",  for  any  calendar 
year,  is  the  estimated  standard  premium  for 
that  calendar  year; 

"Standard  premium",  for  any  calendar 
year,  is  the  premium  for  that  calendar  year 
computed  in  accordance  with  the  companies' 
rules,  rates,  rating  plans  (other  than  the 
Industry  Retrospective  Rating  Plan], 
premiums  and  minimniTi  premiums  applicable 
to  this  insurance.  Standard  premium  includes 
elements  for  premium  taxes,  expenses,  profit 
and  contingencies,  guaranteed  cost  insurance 
and  estimated  reserve  premium.  The 
elements  of  standard  premium,  other  than  for 
premium  taxes  and  estimated  reserve 
premium,  are  not  subject  to  retrospective 
adjustment: 

"Reserve  premium"  means  that  portion  of 
the  premium  for  a  Certificate  (including 
reserve  premium  charges  paid]  that  is 
specifically  allocated  under  the  Industry 
Retrospective  Rating  Plan  for  ratable 
incurred  losses; 

"Industry  reserve  premium",  for  any 
period,  is  the  sum  of  the  reserve  premiums  for 
that  period  for  aU  Certificates  issued  to  form 
a  part  of  the  Master  Worker  Policy; 

"Retrospective  adjustment  ratio",  for  any 
period,  is  the  ratio  of  the  reserve  premium  for 
this  Certificate  for  that  period  to  the  industry 
reserve  premium  for  the  same  period; 

"Incurred  losses"  means  the  sum  of  all: 

(1]  Losses  and  expenses  paid  by  NELIA, 
and 

(2]  Reserves  for  losses  and  expenses  as 
estimated  by  NELIA.  because  of  obligations 
assumed  and  expenses  incurred  in 
connection  with  such  obligations  by  the 
members  of  NELIA  under  the  Master  Woricer 
Policy; 

"Ratable  incurred  losses"  means  95%  of 
incurred  losses.  Ratable  incurred  losses  are 
the  portion  of  incurred  losses  which  are  not 
covered  by  the  guaranteed  cost  insurance 
element  of  standard  premiums; 

"Non-ratable  incurred  losses"  means  5%  of 
incurred  losses.  Nonratable  incurred  losses 
are  the  portion  of  incurred  losses  which  are 
covered  by  the  guaranteed  cost  insurance 
element  of  standard  premiums; 

"Reserve  for  refunds",  as  of  any  date,  is  the 
algebraic  difference  between: 

(1]  All  industry  reserve  premium  for  the 
period  from  January  1. 1988  through  such 
date,  minus 

(2]  The  total  for  the  same  period  of  (a)  all 
ratable  incurred  losses  and  (b]  all  industry 
reserve  premium  refunds  made  under  the 
Industry  Retrospective  Rating  Plan  by 
members  of  NELIA; 


"Industry  reserve  premium  charge",  for  any 
period,  means  the  amount  determined 
pursuant  to  the  provisions  of  Section  4  of  this 
endorsement  for  payment  by  the  Named 
Insureds  under  Certificates; 

"Reserve  premium  charge"  means  the 
portion  of  an  industry  reserve  premium 
charge  payable  by  the  Named  Insureds  under 
Certificates; 

"Industry  reserve  premium  refund"  for  any 
period,  means  the  amount  determined 
pursuant  to  the  provisions  of  Section  4  of  this 
endorsement  for  return  to  the  Named 
Insureds  under  Certificates; 

"Reserve  premium  refund"  means  the 
portion  of  an  industry  reserve  premium 
refund  returnable  to  the  Named  Insureds 
under  this  Certificate. 

2.  Payment  of  Advance  and  Standard 
Premiums 

The  Named  Insureds  shall  pay  the 
companies  the  advance  premium  stated  in  the 
declarations,  for  the  period  from  the  effective 
date  of  this  Certificate  through  December  31 
following.  Thereafter,  at  the  beginning  of 
each  calendar  year  while  this  Certificate  is  in 
force,  the  Named  Insureds  shall  pay  the 
advance  premium  for  such  year  to  the 
companies. 

The  advance  premium  for  each  calendar 
year  shall  be  stated  in  the  Advance  and 
Standard  Premium  Endorsement  for  the  year 
issued  by  the  companies  as  soon  as 
practicable  prior  to  or  after  the  beginning  of 
the  year. 

As  soon  as  practicable  after  the  end  of  a 
calendar  year  or  the  Certificate  Coverage 
Period,  the  standard  premium  for  the 
preceding  year  shall  be  finally  determined 
and  stated  in  the  Advance  and  Standard 
Premium  Endorsement  for  that  year.  If  the 
Standard  Premium  exceeds  the  Advance 
Premium  paid  for  that  year,  the  Named 
Insureds  shall  pay  the  excess  to  the 
companies;  if  less,  the  companies  shall  return 
to  the  Named  Insureds  the  excess  portion 
paid. 

The  Named  Insureds  shall  maintain 
records  of  the  information  necessary  for 
premium  computation  and  shall  send  copies 
of  such  records  to  the  compemies  as  directed, 
at  the  end  of  each  calendar  year,  at  the  end 
of  the  Certificate  Coverage  Period  and  at 
such  other  times  as  the  companies  may 
direct 

3.  Special  Reserve  Account;  Use  of  Reserve 
Premiums 

NELIA  shaU  maintain  on  behalf  of  its 
members  a  Special  Reserve  Account  for 
holding  collectively  all  reserve  premiums 
paid  for  all  Certificates  issued  to  form  a  part 
of  the  Master  Woiker  PoUcy.  Such  premiums, 
together  with  any  undistributed  net  income 
realized  thereon  after  taxes  and  investment 
expenses,  shall  be  used  for  the  following 
purposes  only: 

(1]  To  pay  ratable  incurred  losses  or,  in  the 
event  ratable  incurred  losses  are  paid  under 
the  Master  Worker  Policy  from  funds 
advanced  by  the  members  of  NELIA 
subscribing  the  policy,  to  reimburse  such 
members  as  a  matter  of  first  priority  for  the 
funds  advanced; 

(2]  To  refund  any  amounts  so  held  to  the 
Named  Insureds,  as  provided  in  Section  4. 


No  members  of  NELIA  and  no  Named 
Insureds  shall  have  any  individual  interest  in 
or  claim  upon  amounts  held  in  the  special 
Reserve  Account  except  to  participate 
proportionally  in  any  refund  or 
reimbursement  provided  for  above. 

All  reserve  premiums  paid  or  payable  for 
this  certificate  may  be  used  by  NELIA  to 
discharge  the  obligations  of  its  members 
under  the  Master  Worker  PoUcy  with  respect 
to  the  above  purposes  and  arising  out  of 
claims  made  under  any  Certificate  issued  to 
form  a  part  of  the  Master  Worker  Policy. 

*  Payment  of  Reserve  Premium  Charges  and 
Refunds 

As  soon  as  practicable  after  each 
December  31  the  companies  will  review  the 
status  of  the  reserve  for  refunds  and  report 
their  findings  to  all  Certificate  Holders. 

If,  at  any  time,  the  companies  find  that 
there  is  negative  balance  in  the  reserve  for 
refunds  and  that  such  condition  is  likely  to 
prevail,  they  shall  determine  an  appropriate 
industry  reserve  premium  charge.  Similarly,  if 
the  companies  find  that  there  is  a  surplus 
positive  balance,  they  shall  determine  an 
appropriate  industry  reserve  premium  refund. 

The  portion  of  an  industry  reserve  premium 
charge  or  an  industry  reserve  premium  refund 
that  is: 

(1]  Payable  by  the  Named  Insureds  as  a 
reserve  premium  charge,  or 

[2]  Due  such  insureds  as  reserve  premium 
refund,  shall  be  determined  by  multiplying 
the  industry  reserve  premium  charge  or  the 
industry  reserve  premium  refund  by  the 
retrospective  adjustment  ratio  applicable  to 
this  Certificate. 

The  amount  of  any  reserve  premium  charge 
shall  be  stated  in  a  Retrospective  Reserve 
Premium  Charge  Endorsement.  The  charge 
shall  be  paid  promptly  after  receipt  of  the 
endorsement 

When  all  claims  covered  by  the  Master 
Worker  Policy  are  closed  the  companies  shall 
make  a  final  review  and  report  and  shall 
determine  a  final  industry  reserve  premium 
charge  or  industry  reserve  premium  refund 
equal  to  the  amount  of  the  balance. 

5.  Final  Premium 

The  final  premium  for  this  Certificate  shall 
be  (a]  the  sum  of  the  standard  premiums  for 
each  calendar  year,  or  portion  thereof,  during 
which  the  Certificate  remains  in  force  plus  (b] 
the  sum  of  all  reserve  premiums,  including  all 
reserve  premiimi  chaiges,  minus  (c)  the  sum 
of  all  reserve  premium  refunds. 

ft  Reserve  Premium  Charge  Agreement 

In  consideration  of  (a)  the  participation  of 
Named  Insureds  in  other  Certificates  subject 
to  the  Industry  Retrospective  Rating  Plan,  (b] 
the  undertaking  of  such  Named  Insureds  to 
pay  their  appropriate  share  of  any  industry 
reserve  premium  charge  and  (c)  the 
obligations  assumed  by  the  members  of 
NELLA  under  the  Master  Worker  Policy,  the 
Named  Insureds,  by  acceptance  of  the  Master 
Worker  Policy,  agree: 

(1)  That  the  insurance  provided  by  the 
Master  PoUcy  applies  collectively  to  all 
claims  covered  by  the  policy  through  any  and 
all  Certificates  issued  to  form  a  part  of  the 
policy. 
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(2)  That  the  rig^t  of  eadi  Named  Insured 
uiHler  a  Certificate  to  receive  reserve 
premium  refunds  and  the  obligation  of  eadi 
such  insured  to  pay  reserve  premiums 
charges  applies  to  all  claims  covered  by  the 
Master  Worker  PoUcy  and  continues  until  all 
such  claims  are  doseid.  whether  or  not  such 
claims  were  before  the  inception  of  the 
Certificate  or  after  its  termination. 

(3)  To  pay  all  reserve  premium  diarges  due 
promptly  after  receipt  of  die  Retrospective 
Reserve  ftemium  Charge  Enddrsement 
whether  or  not  the  Certificate  is  terminated. 
Any  reserve  premium  charge  shall  be 
overdue  if  not  paid  within  60  days  of  the  date 
of  the  invoice  for  the  charge. 

Overdue  reserve  premium  charges  shall 
bear  interest  from  the  due  date  until  paid  at 
an  annual  rate  equal  to  the  sum  of  (a)  3%  plus 
(b]  a  rate  of  Interest  equal  to  Moody's 
Average  Public  Utility  Bond  Yield  described 
in  the  issue  of  Moody's  Bond  Survey  current 
on  the  due  date.  Any  reserve  premium  refund 
due  to  Named  Insureds  under  a  Certificate 
shall  be  used  to  pay  any  overdue  reserve 
premium  charges  to  sudi  Named  Insureds. 

7.  Reaerre  Premium  Refund  Agreement 

Each  member  of  NELIA  subscribing  die 
Master  Worker  Policy  for  any  calendar  year, 
or  portion  thereof,  with  respect  to  which  an 
industry  reserve  premium  refund  is 
determined  to  be  payable  thereby  agrees  for 
itself,  severally  and  not  jointly,  and  in  the 
respective  proportion  of  its  liability  assumed 
under  the  Master  Woricer  Policy  for  that 
calendar  year,  to  return  promptly  to  the 
Named  Insureds  that  portion  of  such  refund 
due  such  Insureds,  as  determined  in 
accordance  with  the  provisions  of  this 
endorsement 

Accepted  and  agreed  by  the  first  Named 
Insured  in  behalf  of  itself  and  every  other 
Named  Insured  stated  in  the  Declarations  of 
the  Certificate  of  which  this  endorsement 
forms  a  part 

(First  Naiued  Insured— Type  or  Print 

Date    — 

By 


(Signature  of  Authorized  Officer) 


(TVpei 
Effecti' 


I  of  Print  Named  and  Title  of  Officer) 

fective  Date  of  this  Endorsement 

12.01  a.m.  Standard  Time 

To  form  a  part  of  Policy  No  

Issued  to    — — 

Date  of  Issue- 


For  the  subscribing  companies: 

By   

General  Manager 

Endorsement  No: 
Countersigned  by    

NUCLEAR  ENERGY  LIABILITY 
INSURANCE  ASSOCIATION 

Nuclear  Energy  liability  Insurance 
Advance  Premium  and  Standard  Premium 
Endorsement  NE-W-2(l/l/88) 

Calendar  Year  1988 

1.  Advance  Premium 

It  is  agreed  that  the  Advance  Premium  due 

the  companies  for  the  period  designated 

above  is: 

$ 


2.  Standard  Premium  and  Reserve  Premium 

In  the  absence  of  a  change  in  the  Advance 
Premium  indicated  above,  it  is  agreed  that 
subject  to  the  previsicms  of  die  Industry 
Retrospective  Rating  Plan,  the  Standard 
Premium  is  said  Advance  Premium  and  the 
estimated  reserve  Premium  element  of  the 
Standard  Premium  is: 

$ 

Explanation  of  Use  of  this  Endorsement 
This  endorsement  will  be  used  in  the  first 
year  of  die  Master  Worker  Policy.  It  states 
the  Advance  Premium  and  the  estimated 
Reserve  Premium  tat  the  year  lot  the 
Certificate  to  which  the  endorsement  is 
attached. 

Effective  Date  of  this  Endorsement 

12.-01  a.m.  Standard  Time 

To  form  a  part  of  Policy  No  

Issued  to 

Date  of  Issue 


For  the  subscribing  companies: 


By   

General  Manager 

Endorsement  No: 
Countersigned  by 


NUCLEAR  ENERGY  LIABILITY 
INSURANCE  ASSOCIATION 

Nuclear  Energy  Liability  Insuranoe 

Advance  Premium  and  Standard  Premium 
Endorsement  NB-W-3  (1/1/88) 

Calendar  Year 


It  is  agreed  that  Items  1  and  2  of 
Endorsement  No.  are  amended  to  read: 

1.  Advance  Premium 

It  is  agreed  that  the  Advance  Premium  due 
the  companies  for  the  period  designated 
above  is: 
$      — 

2.  Standard  Premium  and  Reserve  Premium 

In  the  absence  of  a  change  in  the  advance 
premium  indicated  above,  it  is  agreed  that 
subject  to  the  provisions  of  the  Industry 
Retrospective  Rating  Plan,  the  Standard 
Premium  is  said  Advance  Premiimi  and  the 
estimated  Reserve  Premium  element  of  the 
Standard  Premium  is: 
$ ■ 

Explanation  of  Use  of  this  Endorsement: 
This  endorsement  will  be  used  for  calendar 
years  of  the  Master  Worker  Policy  after  the 
1988  calendar  year.  It  states  the  Advance 
Premium  and  the  estimated  Reserve  Premium 
for  the  year  for  the  Certificate  to  which  the 
endorsement  is  attached. 

Effective  Date  of  this  Endorsement    

\ZiO\  a.m.  Standard  Time 

To  form  a  part  of  Pohcy  No  

Issued  to    

Date  of  Issue    


NUCLEAR  ENERGY  LIABIUTY 
INSURANCE  ASSOCIATION 

Nuclear  Energy  Liabifity  Insurance 

Retrospective  Reserve  Premium  Charge 
Endorsement  NB-W-5  (1/1/88) 

1.  Industry  Reserve  Premium  Charge 

In  accordance  with  Section  4  of  the 
Indusby  Retrospective  Rating  Plant  Premium 
Endorsement  attached  to  each  Certificate  to 
this  policy,  the  companies  have  reviewed  the 
status  of  the  reserve  for  refunds,  found  that 
there  is  a  negative  balance  in  the  reserve  for 
refunds  and  have  determined  that  an  industry 
reserve  premium  charge,  as  indicated  below, 
is  appropriate: 
$.     — 

2.  Retrospective  Adjustment  Ratio 

The  portion  of  the  Industry  reserve 
premium  charge  payable  by  the  Named 
Insureds  under  this  Certificate  is  determined 
by  multiplying  such  charge  by  this 
Certificate's  retrospective  adjustment  ratio, 
which  is: 

3.  Reserve  Premium  Charge 

The  Named  Insureds'  portion  of  the 
industry  reserve  premium  charge,  as 

calculated  above,  is: 

$      

Explanation  of  Use  of  this  Endorsement 
This  endorsement  will  be  issued  by  the 
companies  under  the  Master  Worker  Policy 
after  an  industry  reserve  premium  charge  has 
been  determined  because  there  is  a  negative 
balance  in  the  reserve  for  refunds.  It  states 
the  reserve  premium  charge  applicable  to  the 
Certificate  to  which  the  endorsement  is 
attached. 

Effective  Date  of  this  Endorsement 

12:01  ajD.  Standard  Time 

To  form  a  part  of  Policy  No.     

Issued  to 


For  the  subscribing  companies: 


By   

General  Manager 
Endorsement  No. 
Countersigned  by 


Date  of  Issue 


For  the  subscribing  companies 


By 

General  Manager 

Endorsement  No.     ■ 

Countersigned  by  2    — 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  August,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Stello,  )r.. 

Executive  Director  for  Operations. 
[FR  Doc.  88-18743  Filed  8-17-88;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  229 

[Docket  No.  R-0643] 

Regulation  CC;  Availability  of  Funds 
and  Collection  of  Checks 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Interim  rule  with  request  for 
comments. 
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summary:  Ilie  Board  is  amending 
Regulati(Hi  CC  to  coirfbnn  the  definition 
of  "paying  bank"  to  the  Expedited  Funds 
Availability  Act  as  interpreted  by  a 
recent  court  decision.  OUier  conforming 
amendments  are  also  being  made.  The 
Board  has  adopted  these  changes  on  an 
interim  basis  to  ensure  they  are  in  place 
when  the  Act  takes  effect  on  September 
1, 198&  Tlie  Board  is  requesting 
comments  on  the  interim  rule  pending 
adoption  of  a  final  rule. 

DATES:  The  interim  rule  takes  effect  on 
September  1, 1988. 

Comments  must  be  received  no  later 
than  September  12, 1988. 

AOORSSS:  Comments,  which  should  refer 
to  Docket  No.  R-0643,  may  be  mailed  to 
the  Board  of  Governors  of  the  Federal 
Reserve  System.  20th  and  C  Streets 
NW.,  Washington.  DC  20551.  Attention: 
Mr.  WiUiam  W.  Wiles.  Secretary;  or 
may  be  delivered  to  Room  B-2223 
between  8:45  aon.  and  5:00  pjn.  All 
comments  received  will  be  made 
available  to  the  public,  and  may  be 
inspected  in  Room  B-1122  between  8:45 
a.m.  and  5:15  p.m. 

Comments  on  the  changes  to  the 
information  collection  requirements 
should  be  sent  to  Mr.  Robiert  Neal. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Cffice  Building. 
Room  3228.  Washington,  DC  20503. 

PON  RMTNEII  WrOWMATIOM  CONTACT: 

Joseph  R.  Alexander.  Senior  Attorney. 
Legal  Division  (202/452-2489);  Louise  L 
Roseman,  Assistant  Director,  Division  of 
Federal  Reserve  Bank  Operations  (202/ 
452-3874);  Gerald  P.  Hurst.  Senior 
Coimsel,  Division  of  Consumer  and 
Community  Affairs  (202/452-3667).  For 
the  hearing  impaired  only. 
Telecommunications  Device  for  the 
Deaf,  Eamestine  Hill  or  Dorothea 
Thompson  (202/452-3544). 

Federal  Reserve  Board  Clearance 
Officer,  Nancy  Steele,  Division  of 
Research  and  Statistics  (202/452-3822). 

OMB  Desk  Officer,  Robert  Neal 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (202/395-7340). 

SUPKEMENTAIIY  INFORMATKMI:  On  May 
13, 1988,  the  Board  issued  its  Regulation 
CC — ^Availability  of  Funds  and 
Collection  of  Checks  (12  CFR  Part  229) 
to  implement  the  Expedited  Funds 
Availability  Act  (the  "Act")  (Title  VI  of 
Pub.  L  100-66).  53  FR 19373  (May  27, 
1988).  In  keeping  with  the  Board's  view 
that  the  Act  estabUshed  a  clear  link 
between  the  time  it  normally  takes  a 
check  to  be  cleared  and  returned,  and 
the  time  within  which  the  depositary 


bank  ^  must  make  the  funds  available  to 
the  depositor,  the  regulations  provided 
that  where  a  check  is  payable  by  one 
bank  but  "payable  through"  *  another 
and  sent  to  the  payable  through  bank  for 
payment  or  collection,  the  location  of 
the  payable  through  bank  would 
determine  whether  a  check  is  local  or 
nonlocal  vis-a-vis  the  depositary  bank 
for  the  purposes  of  the  funds  availability 
schedules  in  the  regulation. 

Shortly  after  the  Board  issued 
Regulation  CC.  a  trade  association  of 
credit  unions  and  one  credit  union 
whose  checks  are  payable  through  a 
nonlocal  bank  filed  suit  against  die 
Board  seeking  to  overturn  the  definition 
of  paying  bank  to  the  extent  that  the 
definition  included  a  payable  through 
bank  where  the  check  was  drawn  on  a 
credit  imion.  Recentiy,  the  court  granted 
the  plaintiffs'  motion  for  summary 
judgment  and  invalidated  Regulation 
CC's  definition  of  paying  bank  to  the 
extent  that  it  includes  a  payable  through 
bank  w^ere  the  check  is  drawn  on  a 
credit  imion.  Credit  Union  National 
Association  v.  Board  of  Governors,  No. 
88-12J6  OG  (DJD.C  July  28. 1988).  The 
coiul  foimd  that  the  Board's  regulation 
was  inconsistent  with  the  Act  to  the 
extent  that  it  defined  the  payable 
through  bank  as  the  paying  bank  for 
purposes  of  the  Act's  funds  availability 
requirements. 

The  Expedited  Funds  Availability  Act 
takes  effect  on  September  1. 1988. 
Regulation  CC  also  takes  effect  on  that 
date,  except  for  those  portions  of  it 
invalidated  by  the  Court's  order.  The 
Board  has  not  determined  whether  to 
appeal  the  court's  decision. 
Nevertheless,  in  order  to  clarify  the 
duties  of  banks  and  others  with  respect 
to  checks  in  light  of  the  court's  order, 
temporary  conforming  amendments  are 
being  made  to  the  definitions  and  to  the 
disclosure  rules.  These  amendments 
primarily  affect  the  classification  of 
checks  payable  by  a  depository 
institution  but  payable  through  another 
institution  as  local  on  nonlocaL  They  do 
not  affect  payable  through  drafts 


'  The  Act  iiaet  the  tenn  "receiving  depoiitory 
iiutitutioD"  to  mean  "the  branch  of  a  depositary 
institution  or  the  proprietary  ATM  in  which  a  dieck 
is  first  deposited."  12  U.S.C  4001(20).  Because  the 
term  "receiving  depoaitory  institution"  is  unique  to 
the  Act  the  Board  uaed  the  term  "depositary  bank," 
nrfiidi.  because  it  is  used  in  the  Uniform 
Commercial  Code  ("U.CC")  and  the  Board's 
Regulation  J  (12  CFR  Part  210),  is  familiar  to  the 
banldng  industry. 

*  When  a  check  states  on  its  face  that  it  is 
"payable  through"a  bank,  that  bank  is  referred  to  as 
the  "payable  through  bank."  Undar  the  U.CC  a 
pajrable  throng  baiak  is  not  named  as  the  payor, 
but  is  designated  as  a  "collecting  bank  to  make 
presentment"  U.CC  3-12a  Under  ^  Board's 
Regulatioa ),  a  payable  through  bank  is  the  "paying 
bank."  12  CFR  210.2(j). 


payable  by  nonbank  payors.  Further,  as 
the  payable  through  share  draft  will 
carry  the  routing  nun^>er  of  the  payable 
through  bank,  not  the  credit  union, 
provisions  in  the  regulation  that  allow  a 
depositary  bank  to  rely  on  the  routing 
number  to  determine  whether  a  check  is 
local  or  nonlocal  are  also  being 
amended 

The  interim  rule  permits  depository 
institutions  whose  initial  disclosures  are 
affected  by  the  court's  decision  tc  send 
simple  clarifying  notices  in  regularly 
scheduled  mwiliiiga  to  existing  account 
customers.  Institutions  will  be  deemed 
to  be  in  compliance  with  the  disclosure 
requirements  of  the  regulation  as  long  as 
the  disclosures  are  revised  by  December 
31. 1988.  Finally,  depository  institutions 
may  have  operational  difficulties  in 
identifying  credit  union  payable  through 
share  drafts  for  availability  purposes. 
The  Commentary  to  9  229.21(c) 
concerning  bona  fide  errors  is  being 
amended  to  clarify  that  it  may  be  a  bona 
fide  error  if  a  depository  institution  fails 
to  identify  for  availabilify  purposes  a 
local  check  that  is  a  payable  through 
draft  provided  that  it  has  procedures  for 
identifying  such  drafts.  If  the  Board 
decides  not  to  appeal  the  court's 
decision  or  if  any  appeal  is 
unsuccessful,  the  Board  after 
consideration  of  any  comments  received 
with  regard  to  the  interim  rule,  may 
adopt  the  interim  rule  as  a  final 
amendment  to  Regulation  CC.  In 
addition,  the  Board  may  also  consider 
additional  rulemaking  to  address 
operational  or  disclosure  problems  that 
might  result  because  depositary  banks 
and  bank  customers  cannot  rely  on  the 
routing  number  printed  on  a  payable 
throu^  draft  to  determine  whether  the 
check  is  local  or  nonlocal  for  funds 
availabilify  purposes. 

The  Board  believes  that  it  is  important 
to  clarify  these  issues  with  an  amended 
regulation  before  September  1,  so  that 
banks  and  other  parties  affected  by 
Regulation  CC  are  fully  aware  of  their 
responsibilities  imder  the  Act  by  the 
time  it  takes  effect  Nonetheless,  there  is 
not  sufficient  time  for  the  Board  to 
publish  proposed  regulations  for 
comment  before  that  date.  Accordingly, 
the  Board  for  good  cause,  finds  that  the 
notice  and  pubUc  comment  procedure 
normally  required  is  impractical  and 
contrary  to  the  public  interest  imder  5 
U.S.C  553Cb)(B).  The  Board  further  finds 
that  for  the  same  reasons,  there  is  good 
cause  imder  5  U.S.C.  553(d)(3)  to  make 
the  interim  rule  effective  on  September 
1, 1988.  without  regard  for  the  30-day 
period  provided  for  in  5  U.S.C.  553(d). 

Paperwork  Reduction  Act  Notice.  The 
Board  has  previously  submitted  the 
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disclosure  requirements  and  model 
forms  and  clauses  of  Regulation  CC  to 
the  Office  of  Management  and  Budget 
("OMB")  for  clearance  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  Regulations  for 
Controlling  Paperwork  Burdens  on  the 
Public  (5  CFR  Part  1320).  (ONfB  Docket 
number  7100-0234.) 

The  changes  to  Regulation  CC  require 
modifications  to  the  disclosure 
requirements  and  two  additional  model 
forms;  these  are  described  elsewhere  in 
this  notice.  These  are  being  submitted  to 
OMB  for  clearance.  Additional 
supporting  documents  may  be  obtained 
from  the  OMB  clearance  officer  listed 
above. 

The  Board  estimates  that  the  amended 
disclosure  requirements  will  result  in  an 
increase  in  the  one-time  reporting 
burden  of  Regulation  CC  requirements 
of  approximately  107,000  hours. 
Approximately  11,000  hours  of  the 
increase  in  reporting  burden  will  be 
borne  by  state  member  banks  and  other 
institutions  imder  the  Board's 
jurisdiction. 

Any  Comments  on  the  collection 
requirements  should  be  sent  to  the  OMB 
desk  officer  listed  above.  OMB's  usual 
practice  is  not  to  take  any  action  on  an 
information  collection  until  at  least  10 
woridng  days  after  notice  in  the  Federal 
Register,  but  occasionally  the  public 
interest  requires  more  rapid  action. 

List  of  Subjects  in  12  CFR  Part  229 

Banks,  Banking,  Federal  Reserve 
System. 

For  the  reasons  set  out  in  the 
preamble,  effective  September  1, 1988, 
Title  12.  Chapter  II,  Part  229  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  229— AVAILABILITY  OF  FUNDS 
AND  COLLECTION  OF  CHECKS 

1.  The  authority  citation  for  Part  229 
continues  to  read  as  follows: 

Authority:  TiUe  VI  of  Pub.  L  100-88, 101 
Stat  552, 635;  12  U.S.C  4001  et  seq. 

2.  In  S  229.2,  paragraphs  (r),  (s),  (z), 
and  (dd)  are  revised  to  read  as  follows: 

S  229.2    DvlMtioiW. 

(r)  "Local  check"  means  a  check 
payable  by  or  at  a  local  paying  bank,  or 
a  dieck  payable  by  a  nonbank  payor 
and  payable  through  a  local  paying 
bank. 

(s)  "Local  paying  bank"  means  a 
paying  bank  that  is  located  in  the  same 
check  processing  region  as  the  physical 
location  of— 


[1)  The  branch  or  proprietary  ATM  of 
the  depositary  bank  in  which  that  check 
was  deposited;  or 

(2)  Both  the  branch  of  the  depositary 
bank  at  which  the  account  is  held  and 
the  nonproprietary  ATM  at  which  the 
check  is  deposited. 

(z)  "Paying  bank"  means — 

(1)  The  bank  by  which  a  check  is 
payable,  unless  the  check  is  payable  at 
another  bank  and  is  sent  to  the  other 
bank  for  payment  or  collection: 

(2)  Tlie  bank  at  which  a  check  is 
payable  and  to  which  it  is  sent  for 
payment  or  collection; 

(3)  The  Federal  Reserve  Bank  or 
Federal  Home  Loan  Bank  by  which  a 
check  is  payable; 

(4)  The  bank  through  which  a  check  is 
payable  and  to  which  it  is  sent  for 
payment  or  collection,  if  the  check  is  not 
payable  by  a  bank; 

[5]  The  state  or  unit  of  general  local 
government  by  which  a  check  is 
payable. 

For  purposes  of  Subpart  C,  and  in 
connection  therewith.  Subpart  A 
"paying  bank"  includes  the  bank 
tbtjugh  which  a  check  is  payable  and  to 
which  the  check  is  sent  for  payment  or 
collection,  regardless  of  whether  the 
check  is  payable  by  another  bank,  and 
the  bank  whose  routing  number  appears 
on  a  check  in  fractional  or  mtignetic 
form  and  to  which  the  check  is  sent  for 
payment  or  collection. 

(dd)  "Routing  number"  means — 

(1)  The  number  printed  on  the  face  of 
a  check  in  fractional  form  on  in  nine- 
digit  form;  or 

(2)  The  number  in  a  bank's 
indorsement  in  fractional  or  nine-digit 
form. 


$229.16    [AmMKtod] 

3.  Section  22g.l6(b)(2]  is  amended  by 
adding  footnote  1  to  the  end  of  that 
paragraph,  to  read  as  follows: 

>  No  later  than  December  31, 1988,  a  bank 
that  distinguishes  in  its  disclosure  between 
local  and  nonlocal  checks  based  on  the 
routing  number  on  the  check  must  disclose 
that  certain  checks,  such  as  some  credit 
union  share  drafts  that  are  payable  by  one 
Iwnk  but  payable  through  another  bank,  will 
be  treated  as  local  or  nonlocal  checks  based 
upon  the  location  of  the  bank  by  which  they 
are  payable  and  not  on  the  basis  of  the 
location  of  the  bank  whose  routing  number 
appears  on  the  check.  The  statement 
concerning  payable  through  checks  must 
describe  how  the  customer  can  determine 
whether  these  checks  will  be  treated  as  local 
or  nonlocal,  or  state  that  special  rules  apply 
to  such  checks  and  that  the  customer  may 
ask  about  the  availability  of  these  checks. 


The  statement  may  be  in  the  form  of  an 
attachment  or  insert  to  the  bank's  existing 
specific  policy  disclosures.  In  addition,  banks 
subject  to  this  disclosure  requirement  must 
provide  a  similar  notice  concerning  the 
payable  through  checks  to  existing  account 
customers  no  later  than  December  31, 1988. 
(Even  thou^  a  bank  need  not  make  a 
disclosure  concerning  payable  through 
checks  until  December  31, 1968,  the  bank 
must  characerize  these  checks  correctly  as 
local  or  nonlocal  checks  under  amended 
§  229.2,  and  provide  availabihty  in 
accordance  with  §§229.11.  229.12,  and  229.13, 
effective  September  1. 1988.) 

4.  In  9  229.30,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§229.30   Paying  bank's  raaponaibUKy  for 
ralunt  of  ctMcks. 

(a)  •  •  * 

(1)  Two-day /four-day  test  A  paying 
bank  returns  a  check  in  an  expeditious 
manner  if  it  sends  the  returned  check  in 
a  manner  such  that  the  check  would 
normally  be  received  by  the  depositary 
bank  not  later  than  4:00  p.m.  (local  time 
of  the  depositary  bank)  of— 

(i)  The  second  business  day  following 
the  banking  day  on  which  the  check  was 
presented  to  the  paying  bank,  if  the 
paying  bank  is  located  in  the  same 
check  processing  region  as  the 
depositary  bank;  or 

(ii)  The  foiuth  business  day  following 
the  banking  day  on  which  the  check  was 
presented  to  the  paying  bank,  if  the 
paying  bank  is  not  located  in  the  same 
check  processing  region  as  the 
depositary  bank. 

If  the  last  business  day  on  which  the 
paying  bank  may  deliver  a  returned 
check  to  the  depositary  bank  is  not  a 
banking  day  for  the  depositary  bank,  the 
paying  bank  meets  the  two-day/four- 
day  test  if  the  returned  check  is  received 
by  the  depositary  bank  on  or  before  the 
depositary  bank's  next  banking  day. 

5.  In  S  229.31,  paragraph  (a)(l]  is 
revised  to  read  as  follows: 

S  229.31    Ratumkig  bank's  rMponsibHIty 
for  ralum  of  chacks. 

(a)  •  •  * 

(1)  Two-day/four-day  teat  A  returning 
bank  returns  a  check  in  an  expeditious 
manner  if  it  sends  the  returned  check  in 
a  manner  such  that  the  check  would 
normally  be  received  by  the  depositary 
bank  not  later  than  MOO  pjn.  Qocal  time) 
of— 

(i)  The  second  business  day  following 
the  banking  day  on  which  the  check  was 
presented  to  the  paying  bank  if  the 
paying  bank  is  located  in  the  same 
check  processing  region  as  the 
depositary  bank;  or 
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(ii)  The  fourth  business  day  following 
the  banking  day  on  which  the  check  was 
presented  to  the  paying  bank  if  the 
paying  bank  is  not  located  in  the  same 
check  processing  region  as  the 
depositary  bank. 

If  the  last  business  day  on  which  the 
returning  bank  may  dehver  a  returned 
check  to  the  depositary  bank  is  not  a 
banking  day  for  the  depositary  bank,  the 
returning  bank  meets  this  requirement  if 
the  returned  check  is  received  by  the 
depositary  bank  on  or  before  the 
depositary  bank's  next  banking  day. 

6.  The  heading  and  the  first  two 
introductory  paragraphs  of  Appendix  A 
to  Part  229  are  revised  and  the  third 
introductory  paragraph  is  removed  to 
read  as  follows: 

Appendix  A — ^Routing  Number  Guide  to 
Next-Day  Availability  Checks  and  Local 
Checks 

Each  bank  is  assigned  a  routing  number  by 
Rank  McNally  &  Co.,  as  agent  for  the 
American  Bankers  Asaodation.  The  routing 
number  takes  two  fonns:  A  fractional  form 
and  a  nine-digit  fbnn.  A  paying  bank  is 
generally  identified  on  the  face  of  a  check  by 
its  routing  number  in  both  the  fractional  fonn 
(which  generally  appears  in  the  upper  ri^t- 
hand  comer  of  die  check)  and  the  nine-digit 
form  (which  is  printed  in  magnetic  ink  in  a 
strip  along  the  bottom  of  the  check).  Where  a 
check  is  payable  by  one  bank  but  payable 
through  another  bank,  the  routing  number 
appearing  on  the  chedc  is  that  of  the  payable 
through  bank,  not  the  payor  bank. 

The  first  four  digits  on  the  nine-digit 
routing  number  and  the  denominator  of  the 
fractional  routing  number  form  the  "Fednal 
Reserve  routing  symbol"  which  ident£Bes  the 
Federal  Reserve  District  the  Federal  Reserve 
office,  and  the  clearing  arrangements  used  by 
the  paying  bank. 

7.  Appendix  C  to  Part  229  is  amended 
by  adding  Models  C-19  and  C-19A  to 
the  end  of  the  appendix  to  read  as 
follows: 

Appendix  C— Model  Forms,  Clauses, 
andNodces 


Model  C-19— Payable  through  checks 

In  some  instances  we  will  treat  checks  as 
local  or  nonlocal  based  upon  the  location  of 
the  bank  by  which  the  check  is  payable,  not 
on  the  routing  number  on  the  bottom  of  the 
check.  For  example,  if  a  credit  union  share 
draft  is  payable  by  a  credit  union  that  is 
located  in  the  same  check  processing  region 
as  our  bank,  the  share  draft  will  be  treated  as 
a  local  check,  even  if  the  draft  is  payable 
through  a  bank  that  is  located  outside  of  our 
check  processing  region  as  determined  by  the 
routing  number  on  the  check.  If  you  have  any 
questions  about  a  specific  check,  please  ask 
your  branch  manager. 


Model  C-19A— Payable  through  checks 

Checks  that  are  payable  by  one  bank  but 
are  payable  throu^  another  bank,  such  as 
credit  union  share  drafts  that  are  payable 
through  a  bank,  are  considered  local  or 
nonlocal  based  upon  the  location  of  the  bank 
by  which  the  check  is  payable,  not  the 
payable  through  bank  whose  routing  number 
appears  on  the  check.  If  the  bank  by  which 
the  payable  dirough  check  is  payaUe  (the 
credit  union  in  the  case  of  a  payable  through 
credit  union  share  draft]  is  located  in  the 
same  check  processing  region  as  we  are,  the 
check  will  be  considered  a  local  check.  ((Our 
check  processing  region  includes  *  *  *.)  or 
(A  map  of  our  check  processing  region  is 
(attached)  (available  upon  request].))  If  you 
would  like  to  know  whether  a  particular 
check  falls  into  this  category,  you  may  ask 
your  branch  manager  for  assistance. 

Appenc&x  E — [Amended] 

8.  Appendix  E — Commentary  to  Part 
229  is  amended  as  follows: 

a.  The  commentary  on  S  229.2  (o),  (r], 
(a),  and  [z)  is  revised  to  read  •»  Mlows: 

Section  229^    Definitiona 


(o)  Depositary  bank.  The  regulation  uses 
the  term  depositary  bank  rather  than  the  term 
"receiving  depository  institution."  "Receiving 
depository  institution"  is  a  tenn  unique  to  the 
Act  while  "depositary  bank"  is  the  term  used 
in  Article  4  of  the  U.C.C  and  Regulation  J. 

A  depositary  bank  includes  the  bank  in 
which  the  check  is  first  deposited.  If  a  foreign 
office  of  a  U.S.  or  foreign  bank  sends  checks 
to  its  U.S.  correspondent  bank  for  forward 
collection,  the  U.S.  correspondent  is  the 
depositary  bank  since  foreign  offices  of 
banks  are  not  included  in  the  definition  of 
bank. 

If  a  customer  deposits  a  chedc  in  its 
account  at  a  bank,  the  customer's  bank  is  the 
depositary  bank  with  respect  to  the  chedc 
For  example,  if  a  person  deposits  a  check  into 
an  account  at  a  nonproprietary  ATM.  the 
bank  holdkig  the  account  into  which  the 
check  is  deposited  is  the  depositary  bank 
even  though  another  bank  may  service  the 
nonproprietary  ATM  and  send  die  check  for 
collection.  (Under  {  229.35  the  depositary 
bank  may  agree  with  the  bank  servicing  the 
nonproprietary  ATM  to  have  the  servicing 
bank  place  its  own  indorsement  on  the  check 
as  the  depositary  bank.  For  the  purposes  of 
Subpart  C,  the  bank  applying  its  indorsement 
as  the  depositary  bank  indorsement  on  the 
check  is  the  depositary  bank.) 

For  purposes  of  Subpart  B,  a  bank  may  act 
as  both  the  depositary  bank  and  the  paying 
bank  with  respect  to  a  check,  if  the  check  is 
payable  by  the  bank  in  which  it  was 
deposited,  or  if  the  check  is  payable  by  a 
nonbank  payor  and  payable  through  or  at  the 
bank  in  which  it  was  deposited.  A  bank  is 
also  considered  a  depositary  bank  with 
respect  to  checks  it  receives  as  payee.  For 
example,  a  bank  is  a  depositary  bank  with 
respect  to  rhenks  it  receives  for  loan 
repayment  even  though  these  checks  are  not 
deposited  in  an  account  at  the  bank.  Because 
these  checks  would  not  be  "deposited  to 
accounts,"  they  would  not  be  subject  to  the 


availability  or  disdosure  requirements  of 
Subpart  B. 

(r)  Local  check  is  defined  as  a  check 
payable  by  or  at  a  local  paying  bank,  or.  in 
the  case  of  nonbank  payors,  payable  through 
a  local  paying  bank.  A  check  payable  by  a 
local  bank  but  payable  throu^  a  nonlocal 
bank  is  a  local  check.  Conversely,  a  check 
payable  through  a  local  bank  but  payable  by 
a  nonlocal  bank  is  a  nonlocal  check.  Where 
two  banks  are  named  on  a  check  and  neither 
is  designated  as  a  payable  through  bank,  the 
check  is  considered  payable  by  either  bank 
and  may  be  considered  local  or  nonlocal 
depending  on  which  bank  it  is  sent  to  for 
payment  Generally,  the  depositary  bank  may 
rely  on  the  routing  number  to  determine 
whether  a  check  is  local  or  nonlocal. 
Appendix  A  indudes  a  list  or  routing 
numbers  arranged  by  Federal  Reserve  Bank 
Office  to  assist  persons  in  determining 
whether  or  not  such  a  check  is  local.  If. 
however,  a  check  is  payable  by  one  bank  but 
payable  through  another  bank,  the  routing 
number  appearing  on  the  check  will  be  that 
of  the  payable  through  bank,  not  the  paying 
bank.  Many  credit  imion  share  drafts  and 
certain  other  checks  payable  by  banks  are 
payable  through  other  banks.  In  such  cases, 
the  routing  number  cannot  be  reUed  on  to 
determine  whether  the  check  is  local  or 
nonlocal.  In  a  few  cases,  a  payable  throu^ 
bank  will  be  designated  only  by  routing 
numbers  and  will  not  be  named  on  the  chedc. 
In  such  cases  also,  the  routing  number  may 
not  be  relied  on  to  determine  whether  the 
check  is  local  or  nonlocal. 

(s)  Local  paying  bank  is  defined  as  a 
paying  bank  located  in  the  same  check 
processing  region  as  the  branch  or 
proprietary  ATM  of  the  depositary  bank. 

Examples  '• 

1.  If  a  check  that  is  payable  by  a  bank  that 
is  located  in  the  same  check  processing 
region  as  the  depositary  bank  is  payable 
through  a  bank  located  in  another  dieck 
processing  region,  the  check  is  considered 
local  or  nonlocal  depending  on  the  location  of 
the  bank  by  which  it  is  payable  even  if  the 
check  is  sent  to  the  nonlocal  bank  for 
collection. 

2.  The  location  of  the  depositary  bank  is 
determined  by  the  physical  location  of  the 
branch  or  proprietary  ATM  at  which  a  check 
is  deposited.  U  the  branch  of  the  depositary 
bank  located  in  one  check  processing  region 
sends  a  check  to  the  depositary  bank's 
central  fadlity  in  another  check  processing 
region,  and  the  central  facility  is  in  the  same 
check  processing  region  as  the  paying  bank, 
the  check  is  still  considered  nonlocal.  (See 
Commentary  on  definition  of  "paying  bank".) 

For  deposits  at  nonproprietary  ATMs,  a 
paying  bank  is  a  local  paying  bank  only  if  the 
paying  bonk  is  located  in  the  same  check 
processing  region  as  the  location  of  both  the 
branch  of  the  depositary  bank  at  which  the 
account  is  held  and  the  nonproprietary  ATM 
at  which  the  check  is  deposited. 

(z)  Paying  bank.  The  regulation  uses  this 
term  in  lieu  of  the  Act's  "originating 
depository  institution."  For  purposes  of 
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Subpart  &  the  tenn  "paying  bank"  includes 
the  payor  bank,  the  payable  at  bank  to  which 
a  check  ia  lent  or,  if  the  check  ia  payable  by 
a  nonbank  payor,  the  bank  through  which  the 
check  ia  payable  and  to  which  it  is  sent  for 
payment  or  collectioa  For  purposes  of 
Subpart  C  the  tenn  includes  the  payable 
through  bank  and  the  bank  whose  routing 
number  appears  on  the  check  regardless  of 
whether  the  chedc  is  payable  by  a  different 
bank,  provided  that  the  check  is  sent  for 
payment  or  collection  to  the  payable  through 
bank  or  the  bank  whose  routing  number 
appears  on  the  check. 

Under  St  229.30  and  229.36(a).  a  bank 
designated  as  a  "payable  through  bank"  or 
"payable  at  bank"  and  to  which  the  check  ia 
sent  for  payment  or  collection  is  responsible 
for  the  expedited  returo  of  checks  and  notice 
of  nonpayment  requirements  of  Subpart  C 
The  payable  dironi^  or  payable  at  bank  may 
contract  with  the  payor  %vith  respect  to  its 
liability  bi  ditrh"^"fl  these  responsibilities. 
The  Board  believes  that  the  Act  makes  a 
clear  connection  between  availability  and  the 
time  it  takes  for  checks  to  be  cleared  and 
returned  Allowing  the  payable  through  bank 
additional  time  to  forward  checks  to  the 
payor  and  await  return  or  pay  instructions 
from  the  payor  would  delay  the  return  of 
these  checks,  increasing  the  risks  to 
depositary  banks.  Subpart  C  places  on 
payable  through  and  payable  at  banks  the 
requirements  of  e}q>editious  return  based  on 
the  time  the  payable  through  or  payable  at 
bank  received  the  check  for  forward 
collection. 

If  a  check  is  sent  for  forward  collection 
baaed  on  the  routing  number,  the  bank 
associated  with  the  routing  number  is  a 
paying  bank  for  the  purposes  of  Subpart  C 
requirements,  including  notice  of 
nonpayment  even  if  the  check  is  not  drawn 
by  a  customer  of  tiiat  bank  or  the  check  ia 
fraudulent 

The  phrase  "and  to  which  [the  check]  is 
sent  for  payment  or  collection"  includes 
sending  not  only  the  physical  check,  but 
information  regarding  the  check  under  a 
truncation  arrangement 

Federal  Reserve  Banks  and  Federal  Home 
Loan  Banks  ara  also  paying  banks  under  all 
subparts  of  the  regulation  with  respect  to 
checks  payable  by  them,  even  though  such 
banks  are  not  defined  as  banks  for  purposes 
of  Subparts. 

b.  The  Commentary  on  S  229.11(c)  is 
amended  by  adding  a  paragraph  at  the 
end  immediately  preceding  (dj  to  read 
aa  follows: 

Section  229. 11    Temporary  A  vailability 
Schedule 


(c)  •  *  • 

A  reduction  in  schedules  may  apply  even 
in  those  cases  where  the  determination  that 
the  check  is  nonlocal  cannot  be  made  based 
on  the  routing  number  on  the  check.  For 
example,  a  nonlocal  credit  union  payable 
through  shara  draft  may  be  subject  to  a 
reduction  in  sdiedules  if  the  routing  number 
of  the  payable  through  bank  which  appears 
on  the  draft  is  included  in  Appendix  B,  even 
though  the  determination  that  the  payable 


through  share  draft  is  nonlocal  is  based  on 
the  location  of  the  credit  union  and  not  the 
routing  number  on  the  draft 

c  Tbe  Commentary  on  8  229.21(0)  is 
amended  by  removing  the  period  at  the 
end  of  the  paragraph  and  adding  the 
following  language: 

Section  229.21    Civil  liability 


(c)  •  •  * 
;  or  if  it  fails  to  identify  whether  a  payable 
through  check  is  a  local  or  nonlocal  dieck 
despite  procedures  designed  to  make  this 
determination  accurately. 

d.  The  Commentary  on  i  229.30  is 
amended  by  revising  the  introductory 
paragraphs  of  (a)  and  the  complete  text 
of  (a)(1)  to  read  as  follows: 

Section  229.30   Paying  Bank's 
Reaponaibility  for  Return  of  Checks 

(a)  Return  of  checks.  This  section  requires 
a  paying  bank  (which,  for  purposes  of 
Subpart  C  may  include  a  payable  through 
and  payable  at  bank:  see  1 229.2(z))  that 
determines  not  to  pay  a  check  to  return  the 
check  expeditiously.  Generally,  a  check  ia 
returned  expeditiously  if  the  return  process  is 
as  fast  aa  the  forward  ooUection  process.  This 
paragraph  provides  two  standards  for 
expeditious  return,  the  "two-day /four-day" 
test  and  the  "forward  collection"  test 

Under  the  "two-day /four-day"  test  if  a 
check  is  returned  sudi  that  it  would  normally 
be  received  by  the  depoaitary  bank  two 
business  days  after  presentment  where  both 
the  paying  and  depositary  banks  are  located 
in  the  same  check  processing  region  or  four 
business  days  after  presentment  where  the 
paying  and  depositairy  banks  are  not  located 
in  the  same  check  processing  region,  the 
check  is  considered  returoed  eiqpeditiously. 
In  certain  limited  cases,  however,  these  times 
are  shorter  than  the  time  it  would  normally 
take  a  forward  collection  check  deposited  in 
the  paying  bank  and  payable  by  the 
depositary  bank  to  be  collected.  Therefore, 
the  Board  has  included  a  "forward 
collection"  test  whereby  a  check  ia 
nonetheless  considered  to  be  returned 
expeditiously  if  the  paying  bank  uses 
transportation  methods  and  banks  for  return 
comparable  to  thoae  used  for  forward 
collection  checks,  even  if  the  check  is  not 
received  by  the  depositary  banks  within  the 
two-day  or  four-day  period. 

(1)  Two-day/four^ay  test  Under  the  first 
test  a  paying  bank  must  return  the  check  so 
that  the  check  would  normally  be  received  by 
the  depositary  bank  within  specified  times, 
depending  on  whether  or  not  the  paying  and 
depositary  banks  are  located  in  the  same 
check  processing  region. 

Where  both  banks  are  located  in  the  same 
check  processing  region,  a  check  is  returned 
expeditiously  if  it  is  returned  to  the 
depositary  bank  by  4M)  pjn.  (local  time  of 
the  depositary  bai^]  of  the  second  business 
day  after  the  banking  day  on  which  the  check 
was  presented  to  the  paying  bank.  For 
example,  a  check  presented  on  Monday  to  a 


paying  bank  must  be  returned  to  a  depositary 
bank  located  in  the  same  check  processing 
region  by  4KX)  pjn.  on  Wednesday.  For  a 
paying  bank  that  it  located  in  a  different 
check  processing  region  than  the  depositary 
bank,  the  deadline  to  complete  return  is  4M) 
pjn.  (local  time  of  the  depositary  bank)  of  the 
fourth  business  day  after  the  banking  day  on 
which  the  check  was  presented  to  the  paying 
bank.  For  example,  a  check  presented  to  sudi 
a  paying  bank  on  Monday  must  be  returned 
to  the  depositary  bank  by  4:00  pjn.  on  Friday. 

This  two-day /foiirKiay  test  does  not 
necessarily  require  actual  receipt  of  the 
check  by  the  depositary  bank  writhin  these 
times.  Rather,  the  paying  bank  must  send  the 
check  so  that  the  dieck  would  normally  be 
received  by  the  depositary  bank  within  the 
specified  time.  Thus,  the  paying  bank  is  not 
responsibUe  for  unforeseeable  delays  in  the 
return  of  the  check,  audi  as  transportation 
delays. 

Often,  returned  checka  will  be  delivered  to 
the  depositary  baidc  together  with  forward 
collection  checks.  When  the  last  day  on 
which  a  check  could  be  delivered  to  a 
depositary  bank  under  this  two-day/four-day 
test  is  not  a  banking  day  for  the  depositary 
bank,  a  returning  bank  might  not  schedule 
delivery  of  forward  collection  checks  to  the 
depositary  bank  on  that  day.  Further,  the 
depositary  bank  may  not  process  checks  on 
that  day.  Consequently,  if  the  last  day  of  the 
time  limit  is  not  a  banking  day  for  the 
depositary  bank,  the  check  may  be  delivered 
to  the  depositary  bank  before  the  close  of  the 
depositary  bank's  next  banking  day  and  the 
return  will  still  be  considered  eiqteditious. 
Ordinarily,  this  extension  of  time  will  allow 
the  retuni(Bd  checks  to  be  delivered  with  the 
next  shipment  of  forward  collection  checks 
destined  for  the  depositary  bank. 

The  times  specified  in  this  two-day /four- 
day  test  are  based  on  estimated  forward 
coUection  times,  but  take  into  account  the 
particular  difficultly  that  may  be 
encountered  in  handling  returned  checka.  It  is 
anticipated  that  the  normal  process  for 
forward  collection  of  a  check  coupled  with 
these  return  requirements  will  frequently 
result  in  the  return  of  checks  before  the 
proceeds  of  local  and  nonlocal  checks,  other 
than  those  covered  by  1 229.10(c),  must  be 
made  available  for  withdrawal  under  the 
temporary  schedules  in  §  229.11. 

Under  this  two-day /four-day  test  no 
particular  means  of  returning  checks  is 
required,  thus  providing  flexibility  to  pajring 
banks  in  selecting  means  of  return.  The  Board 
anticipates  that  paying  banks  nvill  often  use 
returning  banks  (see  i  229.31)  as  their  agents 
to  return  checks  to  depositary  banks.  A 
paying  bank  may  rely  on  the  availability 
schedule  of  the  returning  bank  it  uses  in 
determining  whether  the  returned  check 
would  "normally"  be  returned  within  the 
required  time  under  this  two-day/four<lay 
test  unless  the  paying  bank  has  reason  to 
believe  that  these  schedules  do  not  reflect  the 
actual  time  for  return  of  a  check. 


e.  The  Conunentary  on  S  229.31(a)  is 
amended  by  revising  the  paragraphs  up 
to  the  examples  to  read  as  follows: 
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Section  229.31    Returning  Bank 's 
Responsibility  for  Return  of  Checks 

(a)  Return  of  checks.  The  standards  for 
return  of  checks  established  by  this  section 
are  similar  to  those  for  paying  banks  in 
i  228  JO(a].  This  section  requires  a  returning 
bank  to  return  a  returned  check  expeditiously 
if  it  agrees  to  handle  die  returned  dieck  for 
expeditious  return  under  this  paragraph.  In 
effect,  the  returning  bank  is  an  agent  or 
subagent  of  the  paying  bank  and  a  subagent 
of  the  depositary  bank  for  the  purposes  of 
returning  the  check.  A  returning  bank  agrees 
to  handle  a  returned  check  for  expeditious 
return  to  the  depositary  bank  if  it 

(1)  Publishes  or  distributes  availability 
schedules  for  the  return  of  retiimed  checks 
and  accepts  the  returned  check  for  return: 

(2)  Handles  a  returned  check  for  return  that 
it  did  not  handle  for  forward  collection;  or 

(3)  Otherwise  agrees  to  handle  a  returned 
check  for  expeditious  return. 

As  in  the  case  of  a  paying  bank,  a  returning 
bank's  return  of  a  returned  check  is 
expeditious  if  it  meets  either  of  two  tests. 
Under  the  "two-day/four^y"  test  the  check 
must  be  returned  so  that  it  would  normally  be 
received  by  the  depositary  bank  by  4KX)  pan. 
either  two  or  four  business  days  after  the 
check  was  presented  to  the  paying  bank, 
depending  on  whether  or  not  the  paying  bank 
is  located  in  the  same  check  processing 
region  as  the  depositary  bank.  This  is  the 
same  test  as  the  two^lay/four-day  test 
applicable  to  paying  banks.  (See 
Commentary  to  §  229.30(a).)  While  a 
returning  bank  will  not  have  first  hand 
knowledge  of  the  day  on  which  a  check  was 
presented  to  the  paying  bank.  rE  turning 
banks  may,  by  agreement,  allocate  wi& 
paying  banks  liability  for  late  return  based  on 
the  delays  caused  by  each.  In  effect,  the  two- 
day/four  day  test  protects  all  paying  and 
returning  banks  that  return  checks  from 
claims  that  they  failed  to  return  a  check 
expeditiously,  where  the  check  is  returned 
within  the  specified  time  following 
presentment  to  the  paying  bank,  or  a  later 
time  as  would  result  from  unforeseen  delays. 

The  "forward  collection"  test  is  similar  to 
tiie  forward  collection  test  for  paying  banks. 
Under  this  test,  a  returning  bank  must  handle 
a  returned  check  in  the  same  manner  that  a 
similarly  situated  collecting  bank  would 
handle  a  check  of  similar  size  drawn  on  the 
depositary  bank  for  forward  collection.  A 
similar  situated  bank  is  a  bank  (other  than  a 
Federal  Reserve  Bank)  that  is  of  similar  asset 
size  and  check  handling  activity  in  the  same 
community.  A  bank  has  similar  check 
handling  activity  if  it  handles  a  similar 
volume  of  checks  for  forward  collection  as 
the  forward  collection  volume  of  the 
returning  bank. 

Under  the  forward  collection  tests,  a 
returning  bank  must  accept  returned  checks, 
Including  botii  qualified  and  other  returned 
chedcs  ("raw  returns"),  at  approximately  the 
same  times  and  process  them  according  to 
the  same  general  schedules  as  checks 
handled  for  forward  collection.  Thus,  a 
returning  bank  generally  must  process  even 
raw  returns  on  an  overni^t  basis,  unless  its 
time  limit  is  extended  by  one  day  to  convert  a 
raw  return  to  a  qualified  returned  check. 


A  returning  bank  may  establish  earlier  cut- 
off hours  for  receipt  of  returned  checks  than 
for  receipt  of  forward  collection  checks,  but 
the  cut-off  hour  for  returned  checks  may  not 
be  earlier  than  2:00  p.m.  The  returning  bank 
also  may  set  different  sorting  requirements 
for  returned  checks  than  those  applicable  to 
other  checks.  Tlius,  a  returning  bank  may 
allow  itself  more  procesbing  time  for  returns 
than  for  forward  collection  checks.  All 
returned  checks  received  by  a  cut-off  hour  for 
returned  checks  must  be  processed  and 
dispatched  by  the  returning  bank  by  the  time 
that  it  would  dispatch  forward  collection 
checks  received  at  a  corresponding  forward 
collection  cut-off  hour  that  provides  for  the 
same  or  faster  availability  for  checks 
destined  for  the  same  depositary  banks. 
•        *        •        *        • 

f.  The  Commentary  on  {  229.36  is 
amended  by  revising  the  complete  text 
of  (a)  and  (b]  to  read  as  follows: 

Section  229.38   Presentment  of  Checks 

(a)  Payable  through  and  payable  at  checks. 
For  purposes  of  Subpart  C.  the  regulation 
defines  a  payable  through  or  payable  at  bank 
(which  could  be  designated  the  collectible 
through  or  collectible  at  bank)  as  a  paying 
bank.  The  requirements  of  S  229.30(a)  and  the 
notice  of  nonpayment  requirements  of 

S  229.33,  are  imposed  on  a  payable  through  or 
payable  at  bank  and  are  based  on  the  time  of 
receipt  of  the  forward  collection  check  by  the 
payable  through  or  payable  at  bank.  This 
provision  is  intended  to  speed  the  return  of 
checks  that  are  payable  through  or  at  a  bank 
to  the  depositary  bank. 

(b)  Receipt  at  bank  office  or  processing 
center.  This  paragraph  seeks  to  facilitate 
efficient  presentment  of  checks  to  promote 
early  return  or  notice  of  nonpayment  to  the 
depositary  bank,  and  clarifies  the  law  as  to 
the  effect  of  presentment  by  routing  number. 
This  paragraph  differs  from  S  229.^9(b) 
because  presentment  of  checks  differs  from 
deUvery  of  returned  checks. 

The  paragraph  specifies  four  locations  at 
which  the  paying  bank  must  accept 
presentment  of  checks.  Where  the  check  is 
payable  through  a  bank  and  the  check  is  sent 
to  that  bank,  the  payable  through  bank  is  the 
paying  bank  for  purposes  of  this  subpart, 
regardless  of  whether  the  paying  bank  must 
present  the  check  to  another  bank  or  to  a 
nonbank  payor  for  payment 

1.  Delivery  of  checks  may  be  made,  and 
presentment  is  considered  to  occur,  at  a 
location  (including  a  processing  center) 
requested  by  the  paying  bank.  This  is  the 
way  most  checks  are  presented  by  btrnks 
today.  This  provision  adopts  the  common  law 
rule  of  a  ntmiber  of  legal  decisions  that  the 
processing  center  acts  as  the  agent  of  the 
paying  bank  to  accept  presentment  and  to 
begin  the  time  for  processing  of  the  check. 
(See  also  U.CC  4-204(3).)  If  a  bank 
designates  different  locations  for  the 
presentment  of  forward  collection  checks 
bearing  different  routing  numben,  for 
purposes  of  this  paragraph  it  only  requests 
presentment  of  checks  bearing  a  particular 
routing  number  at  the  location  designated  for 
receipt  of  forward  collection  checks  bearing 
that  routing  number. 


BEST  COPY  AVAILABLE 


2.  DeUvery  may  be  made  at  an  office  of  the 
bank  associated  with  the  routing  number  on 
the  check.  The  office  associated  with  the 
routing  number  of  a  bank  is  foimd  in  a 
pubhcation  of  Rand  McNally,  Key  to  Routing 
Numbers,  which  Usts  a  city  and  state  address 
for  each  routing  number.  Checks  are 
generally  handled  by  collecting  banks  on  the 
basis  of  the  nine-digit  routing  number 
encoded  in  magnetic  ink  (or  on  the  basis  of 
the  fractional  form  routing  number  if  the 
magnetic  ink  characters  are  obliterated)  on 
the  check,  rather  than  the  printed  name  or 
address.  The  definition  of  a  paying  bank  in 

i  229.2(z]  includes  a  bank  designated  by 
routing  number,  whether  or  not  there  is  a 
name  on  the  check,  and  whether  or  not  any 
name  is  consistent  with  the  routing  number. 
Where  a  check  is  payable  by  one  bank,  but 
payable  through  another,  the  routing  number 
is  that  of  the  payable  through  bank,  not  that 
of  the  payor  bank.  As  the  payor  bank  has 
selected  the  payable  through  bank  as  the 
point  through  which  presentment  is  to  be 
made,  it  is  proper  to  treat  the  payable  through 
bank  as  the  paying  bank  for  purposes  of  this 
section. 

There  is  no  requirement  in  the  regulation 
that  the  name  and  address  on  the  check  agree 
with  the  address  associated  with  the  routing 
number  on  the  check.  A  bank  may  generally 
control  the  use  of  its  routing  number,  just  as  it 
does  the  use  of  its  name.  The  address 
associated  with  the  routing  number  may  be  a 
processing  center. 

In  some  cases,  a  paying  bank  may  have 
several  offices  in  the  dty  associated  with  the 
routing  number.  In  such  case,  it  would  not  be 
reasonable  or  efficient  to  require  the 
presenting  bank  to  sort  the  checks  by  more 
specific  branch  addresses  that  might  be 
printed  on  the  checks,  and  to  deliver  the 
checks  to  each  branch.  A  collecting  bank 
would  normally  deliver  all  checks  to  one 
location.  In  cases  where  checks  are  delivered 
to  a  branch  other  than  the  branch  on  which 
they  may  be  drawn,  computer  and  courier 
communication  among  branches  should 
permit  the  paying  bank  to  determine  quickly 
whether  to  pay  the  check. 

3.  If  the  check  specifies  the  name  of  the 
paying  bank  but  no  address,  the  bank  must 
accept  delivery  at  any  office.  Where  delivery 
is  made  by  a  pterson  other  than  a  bank,  or 
where  the  routing  number  is  nor  readable, 
delivery  will  be  made  based  on  the  name  and 
address  of  the  paying  bank  on  the  check.  If 
there  is  no  address,  delivery  may  be  made  at 
any  office  of  the  paying  bank.  This  provision 
is  consistent  witii  U.C.C.  3-504(2).  which 
states  that  presentment  for  payment  may  be 
made  at  the  place  specified  in  the  instrument 
or,  if  there  is  none,  at  the  place  of  business  of 
the  party  to  pay.  Thus,  there  is  a  trade-off  for 
a  paying  bank  between  specifying  a 
particular  address  on  a  check  to  limit 
locations  of  delivery,  and  simply  stating  the 
name  of  the  bank  to  encourage  wider 
currency  for  the  check. 

4.  ff  the  check  specifies  the  name  and 
address  of  a  branch  or  head  office,  or  other 
location  (such  as  a  processing  center),  the 
check  may  be  deUvered  by  delivery  to  that 
office  or  other  location,  if  the  address  is  too 
general  to  identify  a  particular  office. 
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delivery  may  be  made  at  any  office 
consistent  with  the  address.  For  example,  if 
the  address  is  "San  Francisco,  California," 
each  office  in  San  Francisco  most  accept 
presentment.  The  designation  of  an  address 
on  the  check  is  generally  in  the  control  of  the 
paying  bank. 

This  paragraph  may  affect  U.C.C.  3- 
S04{2)(c)  to  the  extent  that  the  U.CC.  requires 
presentment  to  occur  at  a  place  specified  in 
the  instrument. 


g.  The  Commentary  on  Appendix  C  to 
Part  229  is  amended  as  follows: 

(1)  Add  a  paragraph  at  the  end  of  the 
text  titled  "Models  C-1  through  C-7 
generally"  and  before  the  text  beginning 
wih  "Model  C-r. 

(2)  Add  Commentary  on  Models  C-19 
and  C-IQA  to  the  end  of  the  appendix. 

Appendix  C — Model  Forms,  Clauses. 
andNotkea 


Models  C-1  through  C-7  generally.*  *  * 
In  addition,  a  bank  that  ctistinguishes  in  its 
disclosure  between  local  and  nonlocal  checks 
based  on  the  routing  number  on  the  check  (as 
set  forth  in  model  forms  C-4  through  C-7) 
must  disclose  that  certain  diecks,  sudi  as 
credit  imion  share  drafts  that  are  payable 
throu^  a  bank,  will  be  treated  as  local  or 
nonlocal  based  upon  the  location  of  the  payor 
bank  and  not  on  the  basis  of  the  routing 
number  on  the  check.  Model  C-19  or  C-19A 
could  be  incorporated  into  model  forms  G-4 
through  C-7  to  meet  this  requirement. 

Model  C-19  and  C-19A.  Either  of  these 
statements  satisfies  the  requirements  set 
forth  in  the  footnote  to  |  229.16(b)(2] 
concerning  payable  through  checks.  The 
statements  are  both  model  clauses  and 
notices  in  that  they  may  be  added  to  a  bank's 
specific  policy  disclosure  to  describe  how  the 
bank  treats  payable  throiigh  checks,  and  may 
be  used  as  the  notice  that  must  be  sent  to 
existing  customers  no  later  than  December 
31. 1988,  if  the  bank's  specific  pohcy 
disclosure  given  to  the  customers  did  not 
accurately  reflect  the  treatment  of  payable 
through  checks. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  August  12, 1968. 
WUlianW.Wilaa. 
Secretary  of  the  Board 
[FR  Doc.  88-18702  Filed  8-17-88;  8:45  am] 
sauHQ  cooe  ssm-si-m 
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Federal  Avtatkxi  AdmlnMration 

14  CFR  Part  39 

[Docket  No.  88  MM-44-AD;  AmdL  39-60051 

Airworttilness  Directives;  AMmis 
Industrie  Model  A300  Series  Airplanes 


AaENCv:  Federal  Aviation 
Administration  (FAA).  DOT. 


action:  Clarification  of  final  rule. 

summary:  This  action  clarifies  an 
existing  airworthiness  directive  (AD), 
applicable  to  Airbus  Industrie  Model 
A300  series  airplanes,  equipped  with 
General  Electric  engines,  without  a 
secondary  cowl  door  latching  system. 
The  model  identification  of  the  affected 
engines  was  not  specified  in  the 
applicability  statement  of  the  AD.  This 
clarification  is  necessary  to  identify 
properly  the  affected  airplanes. 
EFFECTIVE  DATE:  September  6, 1988. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ms.  Armella  Donnelly,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SURPLEMENTARY  INFORMATION:  On  May 
11, 1988.  the  FAA  issued  AD  88-11-10, 
Amendment  39-6931  (53  FR  18078;  May 
20, 1988).  which  requires  a  daily  security 
check  for  each  engine  core  cowl  door, 
after  it  is  open  and  subsequendy  closed, 
until  a  secondary  latching  system  is 
installed.  That  action  was  prompted  by 
several  reported  incidents  where  the 
engine  core  cowl  doors  have  separated 
from  airplanes  equipped  with  this 
engine  core  cowl  door  design,  due  to 
failure  of  the  latching  device.  This 
condition,  if  not  corrected,  could  result 
in  separation  of  the  door,  which,  in  turn, 
could  cause  structural  damage  to  the 
airplane. 

That  AD  was  made  effective  to  all 
Airbtis  Industrie  Model  A300  series 
equipped  with  General  Electric  engines 
without  a  secondary  cowl  door  latching 
system.  Since  issuance  of  that  AD,  the 
FAA  has  received  reports  that,  due  to 
certain  configurations  of  the  engines,  the 
required  inspection  is  applicable  only  to 
airplanes  equipped  with  General 
Electric  CF6-60  engines.  Accordingly, 
the  FAA  has  determined  that  the 
applicability  of  the  existing  AD  must  be 
clarified  to  specify  the  engine  model, 
and  action  is  taken  herein  to  make  this 
clarification. 

Since  this  action  only  clarifies 
infonnation  in  a  final  rule,  it  has  no 
adverse  economic  impact  and  imposes 
no  additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary  and  die 
amendment  may  be  made  effective  in 
less  than  30  days. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoptkm  of  the  Clsiification 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
clarifies  S  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  as  follows: 

PART  39-{AMENOED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  fbUowK 

Audiority:  49  U.S.C.  1354(a],  1421  and  1423; 
49  U.S.C.  10B(g]  (Revised  Pub  L  97-448, 
January  12, 1983);  and  14  CFR  11.89. 

839.19    [Amended] 

2.  By  clarifying  the  applicability 
statement  of  AD  88-11-ia  Amendment 
39-5931  (53  FR  18076;  May  20. 1988),  as 
follows: 

Airtius  Industris:  Applies  to  Model  A300 
series  airplanes,  equipped  widi  General 
Electric  CPB-50  engines,  without  a 
secondary  latching  sjretem  on  core  cowl 
doors,  certificated  in  any  category. 
CompUance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  structural  damage  to  the 
airplajne  due  to  engine  core  cowl  door 
separation,  accomplish  the  following: 

A.  Within  10  days  after  the  effective  date 
of  this  AD,  check  the  core  cowl  door  latches 
of  each  engine  once  each  day,  and  re-check 
after  each  core  cowl  door  Is  opened  and 
subsequently  closed. 

1.  If  the  latch  is  open,  before  further  flight, 
properly  close  the  latch. 

2.  If  the  latch  will  not  engage,  adjust  the 
latch,  in  accordance  with  the  A300 
maintenance  manual. 

3.  If  the  latch  cannot  be  properly  adjusted, 
replace  the  latch  prior  to  further  fUghL 

B.  The  checks  required  by  paragraph  A., 
above,  may  be  discontinued  after  a 
secondary  latching  system  is  installed,  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A30&-n-053,  Revision  2.  dated 
January  6, 1987. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Nota.^ — ^The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager. 
StandardizatioD  Branch.  ANM-113. 

D.  Special  flight  pennits  may  be  issued  in 
accordance  widi  FAR  21.197  and  21.199  to 
operate  oiiplanes  to  a  base  for  tlie 
accomplisiunent  of  the  modification  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer,  may  obtain  copies  upon 
request  to  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat, 
31700  Blagnac,  France.  This  information 
may  be  examined  at  FAA  Northwest 
Mountain  Region,  17900  Pacific  I^way 
South,  Seatde,  Washington,  or  the 
Seattie  Aircraft  Certification  Office. 
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9010  East  Marginal  Way  South,  Seattle. 
Washington. 

This  clarification  becomes  effective 
Sept8ml>er  8, 1908. 

Issued  in  Washington.  DC,  on  August  11, 
198& 

Thomas  E.  McSwaeny, 

Acting  Director,  Office  of  Airworthiness. 

[FR  Doc  88-18735  Filed  8-17-88;  &45  a.m.] 

BiUJNQ  CODE  4»10-1»«l 


14  CFR  Part  71 

[Airspace  Docket  No.  88-ANM-16] 

Alteration  of  Control  Zone  and 
Transition  Area;  Casper,  WY 

agency:  Federal  Aviation 
Administration  [FAA),  DOT. 
action:  Final  rule;  request  for 
comments. 

summary:  These  amendments  change 
the  description  of  the  Casper,  Wyoming 
Control  Zone  and  Transition  Area.  The 
Casper  very  high  frequency  omni- 
directional radio  range  and  tactical  air 
navigation  uiu  iVORTAC)  is  not  located 
on  the  Casper  Airport  According  to 
FAA  guideUnes,  navigational  aids 
(NAVIDS)  not  located  within  the 
confines  of  the  airport  boundaries 
should  not  retain  that  airport's  name. 
Therefore,  the  Casper  VORTAC  has 
been  renamed  Muddy  Mountain 
VORTAC.  This  action  amends  the 
Control  Zone  and  Transition  Area 
descriptions  where  "Casper"  appears  to 
read  "Muddy  Mountain." 
DATEr.  Effective  date— 0901 UTC. 
October  20, 1988. 

Comments  must  be  received  on  or 
before  October  5, 1988. 

ADDRESSES:  Send  comments  on  the  rule 
to:  Manager,  Airspace  &  System 
Management  Branch,  ANM-530,  Federal 
Aviation  Administratioa  Docket  No.  88- 
ANM-16, 17900  Pacific  Highway  South, 
C-68966,  Seattle.  Washington  98168. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  Usted  above. 

FOR  FURTHER  INFORMATION  CONTACT 

Bob  Brown.  ANM-535,  Federal  Aviation 
Administration,  Docket  No.  88-ANM-16, 
17900  Pacific  Highway  South,  C-68966, 


Seattle,  Washington  98168.  Telephone: 
(206)  431-2535. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  these  actions  are  in  the  form 
of  a  final  rule,  which  involves  amending 
the  descriptions  of  the  Casper,  Wyoming 
Control  Zone  and  Transition  Area  that 
currently  have  "Casper"  in  their 
descriptions  to  read  "Muddy  Mountain", 
and  was  not  preceded  by  notice  and 
pubUc  procedure,  comments  are  invited 
on  the  rule.  When  the  comment  period 
ends,  the  FAA  will  use  the  comments 
submitted,  together  with  other  available 
information,  to  review  the  regulation. 
After  the  review,  if  the  FAA  finds  that 
changes  are  appropriate,  it  will  initiate 
rulemaking  proceedings  to  amend  the 
regulation.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule  and  determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  the  need  to 
modify  the  rule. 

The  Rule 

The  purpose  of  these  amendments  to 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  is  to  amend 
the  descriptions  of  the  Casper,  Wyoming 
Control  Zone  and  Transition  Area  to 
read  "Muddy  Mountain"  where 
"Casper"  appears.  The  circiunstances 
which  create  the  need  for  this 
amendment  involve  matters  of  flight 
safety,  and  are  related  to  pubUshed 
aeronautical  charts  that  are  essential  to 
the  user  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  view  of  the  close  and  immediate 
relationship  between  these  regulatory 
changes  and  safety  in  air  commerce,  I 
find  that  notice  and  public  procedure 
before  adopting  this  amendment  is 
contrary  to  the  public  interest 

Section(s)  71.171  and  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations 
were  republished  in  Handbook  7400.6D 
dated  January  4, 1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 


current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nmnber  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Control  zones. 
Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  is  amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

S  71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

By  removing  "Casper"  wherever  it 
appears  and  substituting  "Muddy 
Mountain." 

§71.181    [Amended] 

3.  Section  71.181  is  amended  as 
follows: 

By  removing  "Casper"  wherever  it 
appears  and  substituting  "Muddy 
Mountain." 

Issued  in  Seattle,  Washington,  on  August  5, 
198a 

Frands  E.  Davis, 

Assistant  Manager,  Air  Traffic  Division. 

Northwest  Mountain  Region. 

[FR  Doc.  88-18738  Filed  8-17-88;  8:45  am) 
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14CFRPart95 

[Docket  Na  25678;  Amdt  No.  345] 


IFR 
AmeDGmeinS 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
AcnOfC  Final  rule. 


r  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rule) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  These  regulatory 
actions  are  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efBdent  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECrnVE  DATE  August  25, 198& 
FOR  njRTHER  INFORMATION  CONTACT: 

Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviatim 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20501; 
telephone:  (202)  267-8277. 
SUPrUMCNTARY  INFORMATION:  This 

amendment  to  Part  96  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  05) 
prescribes  new,  amended,  suspended,  or 
revoked  IFR  altitudes  governing  the 
operation  of  all  aircraft  in  IFR  flight  over 
a  specified  route  or  any  portion  of  that 


route,  as  well  as  the  changeover  points 
(COPs)  for  Federal  airways,  {et  routes, 
or  direct  routes  as  prescribed  in  Part  95. 
The  specified  IFR  altitudes,  when  used 
in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference. 

The  reasons  and  circimistances  which 
create  the  need  for  this  amendment 
involve  matters  of  flight  safety, 
operational  efficiency  in  the  National 
Airspace  System,  and  are  related  to 
published  aeronautical  charts  that  are 
essential  to  the  user  and  provide  for  the 
safe  and  efficient  use  of  the  navigable 
airspace.  In  addition,  those  various 
reasons  or  circumstances  require 
making  this  amendment  effective  before 
the  next  scheduled  charting  and 
publication  date  of  the  flight  information 
to  assure  its  timely  availability  to  the 
user.  The  effective  date  of  this 
amendment  reflects  those 
considerations.  In  view  of  the  close  and 
immediate  relationship  between  these 
regulatory  changes  and  safety  in  air 
commerce,  I  find  that  notice  and  pubUc 
procediue  before  adopting  this 
amendment  is  unnecessary, 
impracticable,  and  contrary  to  the  pubUc 
interest  and  that  good  cause  exists  for 
making  the  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi«quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 


cuirenL  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1079);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Aircraft,  Airspace. 

Issued  in  Waahington,  DC  on  Angus!  11, 
1988. 
Robert  L  Goodilcli, 

Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

Accordingly  and  piuvuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95)  is 
amended  as  follows  effective  at  0901 
GMT: 

PART  95-(  AMENDED] 

1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354  and  1510;  40 
U.S.C.  106(g)  (Revised,  Pob.  L  97-449.  January 
12, 1983):  and  14  CFR  11.46(b)(2]. 

2.  Part  95  is  amended  to  read  as 
follows: 

aiULSn  COOK  4910-1S-41 


1988 


UMI 
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REVISIONS  TO  MINIMUM  ENROUTE  IFR  ALTITUDES  &  CHANGEOVER  POINTS 

AMENDMENT  345  EFFECTIVE  DATE.  AUGUST  25,  1988 


FROM 


TO 


MEA 


§95.1001  DiREa  ROUTES-U.S.95.239  RED  FQ)aAL 
AIRWAY  39 


IS  AMBiDB)  TO  READ  IN  PAItT 

MINCHUMINA,  AK  NDB  ICE  POOL,  AK  NDB 

§95.1001  DIREa  ROUTES-U.S. 

IS  AMBIOD  TO  READ  W  PART 


BUFFALO,  NY  VORTAC 


US   CANADIAN  BORDER 


4000 


3000 


FROM 


TO 


§95.6002  VOR  FEDERAL  AIRWAY  2 

IS  AMBKKD  TO  READ  IN  PART 


CLUNG,  NY  FIX  MONCK,  NY  FIX 

ALBANY,  NY  VORTAC  MELRO,  NY  FIX 

MELRO,  NY  FIX  *GRISY,  MA  FIX 

*  10000  -  MCA  GRISY  FIX,  W  BND 


§95.6006  VOR  FEDERAL  AIRWAY  6 

IS  AMBIOB)  TO  READ  IN  PART 


SELINSGROVE,  PA  VORTAC       ALLENTOWN,  PA  VORTAC 
ALLENTOWN,  PA  VORTAC         SOLBERG,  NJ  VORTAC 


MEA 


6000 
10000 
10000 


4000 
3000 


21V 


BAHAMA  ROUTB 


IS  AMBIOB  BY  ADDING 


§95.6012  VOR  FEDERAL  AIRWAY  12 

IS  AMENDB)  TO  READ  IN  PART 


FREEPORT,  BF  VOR/DME 

*6000  -  MRA 

**1300-M0CA 

•WALIK,  FL  FIX 

*6000  -  MRA 

**1600-M0CA 


68V 

FORT  LAUDERDALE,  FL 
VOR/DME 

ABBER,  FL  FIX 

*1200-M0CA 
MUNRO,  BF  FIX 

*1200  -  MOCA 
MARSH  HARBOUR,  BF  NOB 

•1200-MOCA 
NEHA,  BF  FIX 

M500-MOCA 


WINSLOW,  AZ  VORTAC 

2UNI,  NM  VORTAC 

9000 

*WAUK,  FL  FIX                      "4000 
MAA-45000 

FRANC,  MO  FIX 
COLUMBIA,  MO  VOR/DME 
*2000  -  MOCA 

COLUMBIA,  MO  VOR/DME 
STITH,  MO  FIX 

2600 
*2600 

PALM  BEACH,  FL  VORTAC      "2000 

STITH,  MO  FIX 

FORISTELL,  MO  VORTAC 

2600 

MAA-45000 

ABBER,  FL  FIX 


2000 


MAA-45000 
MUNRO,  BF  FIX  *4000 

MAA-45000 
FREEPORT,  BF  VOR/DME  *2000 

MAA-45000 
NEHA,  BF  FIX  *2000 

MAA-45000 
NASSAU,  BF  VOR/DME  *4000 

MAA-45000 


IS  AiMBIDED  TO  READ  IN  PART 


FREEPORT,  BF  VOR/DME 

M200-M0CA 
OEERS,  BF  FIX 

•1200 -MOCA 
TREASURE  CAY,  BF  VOR/ 
DME 

N200-M0CA 


DEERS,  BF  FIX  *2000 

MAA-45000 

TREASURE  CAY,  BF  VOR/         *2000 
DME 

MAA-45000 

MARSH  HARBOUR,  BF  *2000 


MAA-45000 


§95.6014  VOR  FEDERAL  AIRWAY  14 
IS  AMENDED  TO  READ  IN  PART 


FORISTELL,  MO  VORTAC 

ST  LOUIS,  MO  VORTAC 

2600 

ST  LOUIS,  MO  VORTAC 

VANDALIA,  IL  VORTAC 

2500 

ALBANY,  NY  VORTAC 

MELRO,  NY  FIX 

10000 

MELRO,  NY  FIX 

•GRISY,  MA  FIX 

10000 

*  10000  -  MCA  GRISY  FIX,  W  BND 

§95.6023  VOR  FEDERAL  AIRWAY  23 
IS  AMENDED  TO  READ  IN  PART 


CLOVIS,  CA  VORTAC 
BEREN,  CA  FIX 

*3000  -  MOCA 
WRAPS,  CA  FIX 


BEREN,  CA  FIX 
WRAPS,  CA  FIX 

LINDEN,  CA  VORTAC 


§95.6044  VOR  FEDERAL  AIRWAY  44 

IS  AMBIDB)  TO  READ  M  PART 


COLUMBIA,  MO  VOR/DME       HODGS,  MO  FIX 
HODGS,  MO  FIX  FORISTELL,  MO  VORTAC 

*2200  -  MOCA 


2100 
•4000 

3000 


2800 
•2800 


6W 


IS  AMENOB)  BY  ADDING 


FREEPORT,  BF  VOR/DME 
M200-M0CA 

BENZI.  BF  FIX 

•1600-  MOCA 


BENZI,  BF  FIX  *4000 

MAA-45000 

PALM  BEACH,  FL  VORTAC  *4000 
MAA-45000 


§95.6063  VOR  FEDERAL  AIRWAY  63 

IS  AMMOED  TO  READ  IN  PART 


SPRINGFIELD,  MO  VORTAC        •ROACH,  MO  FIX 
•3200  -  MRA 


3000 


31300 
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FROM  TO 

§95.6063  VCR  FB)BtAL  AIRWAY  63— Continued 


MEA 


BARTI.  MO  FIX 

GIBSN.  MO  FIX 

3000 

GIBSN,  MO  FIX 

HALLSVILLE,  MO  VORTAC 

2700 

BRADLEY,  CT  VORTAC 
*2300  -  MOCA 

§95.6068  VOft  raOM.  AIRWAY  68 

IS  AMB«B>  TO  HAD  M  PART 


FROM  TO  MEA 

§95.6205  VOR  FEDiRAL  AIRWAY  205 

K  AMBWD  TO  KAO  IN  PART 


PUTNAM,  CT  VOR/DME  *3000 


§95.6222  VOR  FEDOAL  AIRWAY  222 

IS  AMOIOCD  TO  RtAO  IN  PART 


TATAR,  TX  FIX 

SAN  ANTONIO,  TX 
VORTAC 

4000 

INDUSTRY,  TX  VORTAC 

SEALY,  TX  FIX 

2000 

INDUSTRY,  TX  VORTAC 

SEALY,  TX  FIX 

2000 

SEALY,  TX  FIX 

HUMBLE,  TX  VORTAC 

2000 

SEALY,  TX  FIX 

HOBBY,  TX  VOR/DME 

2000 

§95.6076  VOR  FDOAL  AIRWAY  76 

IS  AMBIOB)  TO  RfAD  M  PART 


INDUSTRY,  TX  VORTAC 
SEALY,  TX  FIX 


SEALY,  TX  FIX 
HOBBY,  TX  VOR/DME 


§95.6155  VOR  FB>ERAL  AIRWAY  155 
IS  AMBiOB)  TO  RfAO  M  PART 

FIAT  ROCK,  VA  VORTAC  BROOKE,  VA  VORTAC 


2000 
2000 


2000 


§95.6229  VOR  FB>ERAL  AIRWAY  229 

IS  AMBAD  TO  RfAO  IN  PART 


MORTN,  NJ  FIX 


DIXIE,  NJ  FIX 


§95.6239  VOR  FB>ERAL  AIRWAY  239 

IS  AMBIOCD  TO  RIAO  M  PART 


BNTON,  MO  FIX 


HALLSVILLE,  MO  VORTAC 


§95.6426  VOR  FEOOAL  AIRWAY  426 

IS  AMBIOB)  TO  DBEn 


3000 


2800 


UMI 


§95.6175  VOR  FEDBiAL  AIRWAY  175 
IS  AMBOB)  TO  RfAO  M  PART 


ST  LOUIS,  MO  VORTAC 

GIFTS,  IL  FIX 

2500 

GIFTS,  IL  FIX 

PAMER,  IL  FIX 

*4000 

•2100  -  MOCA 

MALDEN,  MO  VORTAC 
•3000  -  MOCA 

VK:HY,  mo  VORTAC 
*2400  -  MOCA 

ZIPUR,  MO  FIX 


BUNKS,  MO  FIX  *4000 

ZIPUR,  MO  FIX  *3000 

HALLSVILLE,  MO  VORTAC  2600 


§95.6178  VOR  FBWtAL  AIRWAY  178 

IS  AMB»B>  TO  RfAO  M  PART 


§95.6438  VOR  FEDERAL  AIRWAY  438 

IS  AMBIOB)  TO  RIAO  IN  PART 


DIFER,  AK  FIX 
VIA  E  ALTER. 


FORT  YUKON,  AK  VORTAC 
VIA  E  ALTER.  2300 


§95.6504  VOR  FEDERAL  AIRWAY  504 
IS  AiMBIDB)  TO  DBETI 


HALLSVILLE,  MO  VORTAC         BNTON,  MO  FIX 
BNTON,  MO  FIX                        VICHY,  MO  VORTAC 

2800 
*280O 

NAPOLEON,  MO  VORTAC 
*4000  -  MRA 

*OCTAM,  MO  FIX 

2700 

*2200  -  MOCA 

§95.6198  VOR  FB>ERAL  AIRWAY  198 

OQAM,  MO  FIX 

*2100  -  MOCA 
FRANC,  MO  FIX 
HYPOE,  MO  FIX 

FRANC,  MO  FIX 

HYPOE,  MO  FIX 
JEFFERSON  CITY,  MO 

VOR/DME 
GUTHS,  MO  FIX 

*2700 

4000 
2600 

IS  AMBIOB)  TO  RfAD  M  PART 

JEFFERSON  CITY,  MO  VOR/ 

DME 
GUTHS,  MO  FIX 
RAPPE,  MO  FIX 
HEMAN,  MO  FIX 

*2200  -  MOCA 

3000 

TATAR,  TX  FIX                          SAN  ANTONIO.  TX 

VORTAC 

4000 

RAPPE,  MO  FIX 
HEMAN,  MO  FIX 
FORISTELL.  MO  VORTAC 

4000 

2600 

*2700 
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FROM 
§95.7030  JET  ROUTE  NO.  30 


APPLETON,  OH  VORTAC 


TO 
IS  AMB4DED  TO  MAO  IN  PART 

BUCKO,  WV  FIX 


MEA  MAA 


20000       39000 


31301 


§95.7036  JET  ROUTE  NO.  36 


DUNKIRK,  NY  VORTAC 
MINEO,  PA  FIX 


ll 


§95.7037  JET  ROUTE  NO.  37 


IS  AMBIDB)  TO  READ  IN  PART 

MINEO,  PA  FIX 

LAKE  HENRY,  PA  VORTAC 


18000      45000 
18000      23000 


GORDONSVILLE,  VA  VORTAC 
BROOKE,  VA  VORTAC 


IS  AMBiDB)  TO  READ  IN  PART 

BROOKE,  VA  VORTAC 
COYLE.  NJ  VORTAC 


18000      45000 
18000      45000 


§95.7064  JET  ROUTE  NO.  64 


FARAAINGTON,  NM  VORTAC 
PUEBLO,  CO  VORTAC 


IS  Mmna  to  read  in  part 

PUEBLO,  CO  VORTAC 
HILL  CITY,  KS  VORTAC 


20000      45000 
18000      45000 


§95.7082  JET  ROUTE  NO.  82 


JAMESTOWN,  NY  VOR/DME 


IS  AMBIDB)  TO  READ  IN  PART 

ALBANY,  NY  VORTAC 


18000      40000 


§95.7102  JET  ROUTE  NO.  102 


ZUNI,  NM  VORTAC 
GALLUP,  NM  VORTAC 


IS  AAAMOa  TO  READ  m  PART 

GALLUP,  NM  VORTAC 
ALAMOSA,  CO  VORTAC 


18000      45000 
18000      45000 


§95.7142  JET  ROUTE  NO.  142 


SOCORRO,  NM  VORTAC 
ANTON  CHICO,  NM  VORTAC 


|l 


IS  AMBIDQ)  TO  READ  IN  PART 

ANTON  CHICO,  NM  VORTAC 
BORGER,  TX  VORTAC 


18000      45000 
18000      45000 


§95.7186  JET  ROUTE  NO.  186 


31302 
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FROM 


§95.7186  JET  ROUTE  NO.  186— Continued 


TOCCOA,  GA  VORTAC 
SNOWBIRD,  TN  VORTAC 


10 


IS  AMBIOB)  TO  tEAO 


SNOWBIRD,  TN  VORTAC 
APPLETON,  OH  VORTAC 


MEA 


MAA 


18000   45000 
18000   45000 


A  G 


1988 


§95.7197  JET  ROUTE  NO.  197 


IS  AMB«B>  TO  READ  M  PART 


DOVE  CREEK,  CO  VORTAC  HUGO,  CO  VORTAC 

#AAEA  IS  ESTABLISHED  WITH  GAP  95-115  NM  FROM  DOVE  CREEK. 
HUGO,  CO  VORTAC  GOODLAND,  KS  VORTAC 


#33000      45000 
18000      45000 


§95.7231  JET  ROUTE  NO.  231 


ST  JOHNS,  AZ  VORTAC 
ANTON  CHICO,  NM  VORTAC 


B  ADDED  TO  READ 

ANTON  CHICO,  NM  VORTAC 
LIBERAL,  KS  VORTAC 


18000      45000 
18000      45000 


UMI 
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§95.8003  VOR  FEDERAL  AIRWAYS  CHANGEOVER  POINTS 


AIRWAY  SEGMENT 


FROM 


BUFFALO,  NY  VORTAC 


aOVIS,  CA  VORTAC 


JUNQION,  TX  VORTAC 


JUNaiON,  TX  VORTAC 


TO 

V-2 

IS  AJMBOED  TO  OOETI 

ROCHESTER,  NY  VORTAC 

V-23 

IS  AMBI9ID  TO  KAO  M  PART 

UNDEN,  CA  VORTAC 

V-68 
S  AMBAD  BY  ADDMS 

SAN  ANTONIO,  TX  VORTAC 

V-198 
IS  AMBOED  n  ADDING 
SAN  ANTONIO,  TX  VORTAC 


CHANGEOVER  POINTS 


DISTANCE 


42 


51 


FROM 


34  BUFFALO 


51 


CLOVIS 


JUNQION 


JUNQION 
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§95.8005  JET  ROUTES  CHANGEOVER  POINTS 


AIRWAY  S£GAA£NT 


CHANGEOVER  POtMTS 


FROM 


TO 


DISTANa 


FROM 


DUNKIRK,  NY  VORTAC 


J-36 

IS  AMBIOED  BY  A00M6 

LAKE  HENRY,  PA  VORTAC 


130 


DUNKIRK 


IS  AMDIOfD  lY  A00M6 


FARMINGTON,  NM  VORTAC 


PUEBLO,  CO  VORTAC 


93  FARMINGTON 


J-197 


IS  AMBBB)  BY  AD0M6 


DOVE  CREEK,  CO  VORTAC 


HUGO,  CO  VORTAC 


105  DOVE  CREEK 


ARMEL,  VA  VORTAC 


J-220 
IS  AiMBttO  TO  BEAD  M  PAfll 

STONYFORK,  PA  VORTAC 


122  ARMEL 


[FR  Doc.  88-18737  Tiled  8-17-88;  8:45  am] 
BlUma  CODE  4910-t»-C 


1988 


UMI 
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14  CFR  Part  97 

[Docket  No.  25672;  AmdL  No.  1780] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

aqency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  estabhsheB, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  na\agational 
facihties,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  fli^t  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  effected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  firom: 

1.  FAA  Pubhc  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  K.  Funai,  Flight  Procedures 


Standards  Branch  (AFS-230],  Air 
Transportation  Division.  OfBce  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone  (202]  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new.  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
docimients  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8280-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  pim:hase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
pubUcation  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
pubhcation  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR]  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  pubhcation  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  appUcation  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM]  as  an  emergency  action  of 
immediate  flight  safety  relating  direcUy 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in^the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 


SIAPs,  die  TERPS  criteria  were  apphed 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  pubUc 
procedures  before  adopting  these  SLAPs 
is  imnecessary,  impracticable,  and 
contrary  to  the  pubUc  interest  and. 
where  appUcable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Older  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR 11034;  February  26, 1979;  and  (3)  does 
not  warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  For  the  same  reason,  the 
FAA  certifies  that  this  amendment  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  smaU  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument 
Incorporation  by  reference. 

Issued  in  Washington.  DC  on  August  5. 
1988. 
Robsrt  L  Goodrich, 

Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  estabUshing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows; 

PART  97— [AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  1348, 1354(a).  1421,  and 
1510;  4g  U.S.C.  106(g)  (revised.  Pub.  L  97-449. 
January  12, 1983;  and  14  CFR  11.4g(b)(2)). 

§S  97.23, 97^5, 97.27, 97.29, 97.31, 97.33, 
97.35    [Amemtod] 

By  amending:  S  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  S  97.25  LOC,  LOC/DME. 
LDA  LDA/DME.  SDF.  SDF/DME; 
S  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  S  97.31  RADAR  SIAPs; 
S  97.33  RNAV  SIAPs;  and  S  97.35 
COPTER  SIAPs.  identified  as  follows: 
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.  .  .  ^factivm  OctoUrn  MM 

LinariB.  n<— LosBB  QMBtex.  vex  RWY  S. 

AadtS 
Lincoln.  IL— U^b  Coastry.  NDB  RWY  2X, 

Amdt.6 
Wakoo.  NB— Wahoo  Kfuni,  NDB  RWT  20, 

AmdLZ 

.  .  .  Eff^etinCkUibare,10$» 
Bianuuck.  ND— Btanaxck  hfmri,  VOR-A, 

AiiiLlS 
Biaasck.  ND— Blai&nck  Muni,  NDB  RWY 

31,  Amdt  30 
Bismarck,  ND— Bismarck  Muni,  ILS  RWY  13, 

Amdt  2 
BiaaMdc  ND-Binaick  Muii.  ILS  RWY  n. 

Amdt  32 

BisoHRk.  ND— Radar-l.  Amdt  1 

.  .  .  EffsctivB  SaptuuibeF  22,  twvo 

Saa  FVandsco,  CA — San  nandaco  IntL  ILS 

RWY  28L  Amdt  18 
San  Fianctoeo,  CA— Sn  Piaacisco  lad,  ILS 

KWT2«.Andt8 
CwMBac  MI— WeodDid  County.  NDB  RWY  7. 

AndLW,  CANCELLED 
Cadllkc  Ml-Wttdocd  Couoty.  NI»  RWY  7. 

Cadillac.  Ml— Wexford  County.  NDB  RWY 

25.  Amdt  6.  CANCELLED 
Cadillac,  Ml— Wexford  COmrty.  NDB  RWY 

25,Orig. 
Cadillac  MI— Wexford  Conty.  MLS  RWY 

25,  Amdt  3 
Cadillac,  MI— Wexford  County,  RNAV  RWY 

7.  Amdt  e 
Cadillac,  MI— Wexford  County,  RNAV  RWY 

25.  Amdt  5 
Fremont  NB-4'lnBmont  Muiii.  NDB  RWY  13, 

Amdt  5 
Plattamouth,  NE— Plattsmouth  Muni,  NDB 

RWY  34,  Amdt  3 
Wayne,  NB— Wayne  Muni,  NDB  RWY  22, 

Amdt  2 
Shirley,  NY— Brookhaven,  ILS  RWY  6.  Orig. 
Marion,  OH— Marion  Muni.  VOR  RWY  24, 

AmdLB 
Maiita.  OH-Marion  Mui,  NI»  RWY  U. 

Aadtl 
Newport  Rl— Newport  State.  LOC  RWY  22. 

Amdt  4 
Greer.  SC— Greenvffle-Spartanburg,  ILS  RWY 

3,  Amdt.  19 
Brownwood.  TX    Diownwood  Muni.  VOR 

RWY  17.  Amdt  10 
Brownwood,  TX— Brownwood  Muni,  VOR/ 

DME  RWY  35,  Orig. 
Brownwood,  TX — Brownwood  Muni,  LOC 

RWY  17,  Amdt  3 
Fort  Worth.  TX-Oak  Grow  VOR/IN»fE-A. 

Amdt  2,  CANCELLED 
Foii  Worth,  TX-Oak  Grove.  RNAV  RWY  3S. 

Orig^CANCOlED 

.  .  .  EffecUve  luly  2a,  1988 

Culpeper,  VA— Culpeper  Country.  NDB-A. 

Amdtl 

The  FAA  published  an  Amendment  in 
Dodcet  No.  29B41,  Amdt  No.  1377  to  Part  97 
of  the  Feder^  Avlatkm  Regdatknw  (VOl  53 
FR  No.  133,  P^a  2K34(  datad  Ttewlay,  ]tdy 
12,  IQM)  under  (  97.2S  eflactim  Aa«Bst  25. 
1988,  wrkiA  is  heiaby  anendad  aa  follows: 
Roxboro.  NC-nsaao  County.  LOC  RWY  8. 

Orig.,  BFF  August  25. 1988  is  hezaby 

rescinded. 


The  FAA  pubUahed  aa  Amandmeat  in 
Docket  No.  25aa8t  Amdt  Nb^  1378  to  Part  07 
of  the  Federal  Aviaffon  Ragulatlaos  (VOL  S3 
FR  No.  148,  Page  29001;  dated  Ttaaaday. 
August  21. 1988,  oader  i  9^.27  vffeuttva 
Seponber  22, 1998  wUcii  fa  hereby  amended 
as  follows: 
Shishnaref,  Naw  SMahmaref,  fRTBRWY  (, 

Orig. 
ShislHB««(l  Maw  Sklatanazal  NDB  RWY  2S, 
Oil^  afbcttve  dates  shoaU  read  Octofaer 
20.1998. 

[FR  Doc  88-18739  Piled  »-17-«;  8:45  am] 
■axMQ  oooE  4Sis>is-a 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  IS 
[DM.  91491 

OgHvr  *  MathT  bite  iiaflomJ;  tnsj; 
Prohibttad  Trad*  PraetlCM  and 
Affliiiialtva  CuiiacUva  Acffona 

AQENCv:  Federal  Trade  CommiMion. 
ACnow:  Modi^ing  order. 

auMlMRV:  The  Federal  Ttade 
CommiBsion  has  modified  a  portion  of  a 
1983  consent  order  (48  FR  2316)  with  The 
Ogilvy  Gronp.  Ina,  furmerly  Ogtlvy  a 
Matfier  International  Inc.,  the 
advertising  agency  for  Thompson 
Medical  Co..  Inc.,  the  makers  of  the 
topically  applied  analgesic 
"Aspercreme",  by  making  two 
mo(ffications  in  accordance  wiA 
paragraph  eight  of  the  consent  order  so 
that  the  Ogilvy  order  matches  die 
language  in  fbe  Thompson  order. 

DATE8:  Conaeut  Order  issued  Jan.  4. 
1983.  Modified  Order  issued  May  24. 
1988. 


[Docket  Na  9149] 

Order  Reopening  the  Proceeding  and 
Modifying  Cease  and  Desist  Order 

In  the  Kfatlsr  ef  Ogilvy  *  ktedMS 
IntemationaL  Inc. 


FOM  niimtai  avoMUTioM  oontacr 
Judin  Dingfrider  or  Tenence  Boyle. 
FTC/S-«fl31.  Washington,  DC  206ea 
(202)  326-8017  Of  326-30iai. 

-ANT  INPOfOMTION:  In  Ae 


8UI 

Matter  of  Ogilvy  A  Madier  International, 
Inc.  The  prohibited  trade  practices  and/ 
or  corrective  actions,  aa  codified  imder 
16  CFR  Part  13,  as  set  forth  at  48  FR 
2318.  remain  unchanged. 

List  of  Sabjacto  in  1»  CFR  part  U 

Advertising,  Drugs.  Trade  practices. 

(Sec.  8,  388tet  721;  1BU.&C  4&  Intarprats  or 
applies  sec  5, 38  Stat  719.  aa  amended;  15 
U.S.C.  46. 52) 

BEFORE  FEDERAL  TRAI^ 
COMMISSION 

Comraisakniers:  Daniel  Oliver,  Chairman. 
Terry  Calvani.  Mary  L.  Aicuenaga.  Andrew  ). 
Strenio,  )r. 


On  February  5, 1981,  the  Commission 
issued  its  compUnt  in  Ifan  proceedbig 
alleging  that  Thompson  Medical  Co, 
Inc.  ("Thompson").  andiU  advcrtieiiif 
agency,  Ogihry  h  Matiier  hrtemational. 
Inc  ("Ogilvy"}.  bad  made  fal«e  and 
deoq>tfve  lepreseutatioas  in  advertising 
materials  for  ThoaipeoD's  iFver^he- 
counter  tofricaOy  apfriied  malgesic 
"Aspercreme"  in  vMalitm  of  section  5 
of  die  F.T.C.  Act  15  U.8.C.  45  r»ection 
5").  On  October  4. 1982,  dw  Commission 
accepted  from  Ogilvy  an  "Agreement 
Containing  Consent  Order  to  Cease  and 
Desist"  for  paUic  comment  and  on 
January  4, 1983,  issued  the  negotiated 
consent  order.  The  btigation  against 
Thompson  continued. 

Paragraph  8  of  the  Ogilvy  consent 
agreement  specified  diat 

a  No  part  or  proviskm  of  this  Order  shall 
become  binding  upon  respondent  until  the 
effective  date  of  a  final  order  to  cease  and 
desist  against  Thompson  Medical  Company, 
Ina  or  its  successors  or  assigns.  If  a  flnal 
order  against  Tbompaon  Medical  Company, 
Inc.  in  this  procaadfaig  contains  a  provision 
different  from  tlia  proviskiD  ttiat 
corre8pond[s]  to  the  provMon  in  Part  1(A)  of 
this  Order  or  contHiaa  a  definition  of 
"competent  and  reliable  scientific  or  medical 
evidence"  that  differs  firom  Part  II  of  this 
Order,  then  this  Order  shall  be  reopened  for 
the  sole  purpose  of  conforming  said  provision 
or  said  definition  in  this  Order  with  the 
corresponding  piuviaion  or  defimtioB  in  the 
Thompson  Medical  Cootpany,  bic  order.  In 
the  event  that  the  Complaint  in  thia  matter 
against  Thompson  Medical  Company,  Inc  is 
dismissed  in  whole,  then  the  Coaomission. 
upon  tiie  ap(>licatJon  of  respondent  shall  set 
aside  this  Order. 

On  November  24, 1964,  the 
Commission  issued  a  cease-and-desist 
order  against  Thompson.  104  F.T.C  648. 
Thompson  petitioned  for  review  of  the 
order,  which  was  affirmed  by  the  Court 
of  Appeals.  791  F.2d  189  [DC  Or.  1988). 
Thoii4)son  then  petitioned  for  certiorari, 
and  the  Commission's  order  became 
final  in  early  1987  after  the  Supreme 
Court  denied  that  petition.  107  S.Ct  1289 
(1987).  Consiatent  with  Paragr^h  8  of 
the  C^vy  consent  agreement,  the 
Commission's  order  against  Ogilvy 
became  effective  at  the  same  time  as  the 
Thompson  order. 

On  November  17. 1987.  Ogilvy  filed  a 
request  that  the  Comraiasioo  reopen  this 
proceeding  and  modify  the  1963  consent 
order  against  Ogilvy.  The  request  cites 
Paragraph  8  of  ^  "Agreement 
Containing  Consent  (Mer  to  Cease  and 
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Desist"  ("consent  agreement^  as 
justification  for  certain  modifications  to 
Parts  lA  and  n  of  the  order  and  also 
asserts  that  dianged  conditions  of  fsct 
and  law  and  die  puMic  Intarest  Justify 
modification  of  odier  parts  of  the  order. 

Hie  Commission's  order  against 
Ogilvy  comprises  seven  parts.  Part  I 
prohibits  respondent  from 
misrepresenting  the  ingredients  of  any 
drag  prodnct  from  misrepresenting  that 
any  drug  product  is  new  or  involves  any 
new  principle,  and  from  misrepresenting 
any  test  or  study  of  any  dnig  prodnct  or 
tlie  effectiveness  of  any  drug  product 
Part  n  of  the  order  prohibits  certain 
effectiveness  and  side  effect  daims  for 
any  topicaUy  applied  drug  product 
unless  the  claims  are  substantiated. 
Parts  m.  IV,  V  and  Vn  of  the  order 
impose  record-keeping  requirements  and 
mandate  notification  of  die  Ctmimission 
concerning  corporate  chax^ges  and 
distribution  of  copies  of  the  order  and 
require  submission  of  cranpUance 
repOTts.  Part  VI  of  the  cnder  states  that 
the  order  does  not  apply  to  three  named 
corporate  subsidiaries  of  Ogilvy. 

Ogilvy  first  seeks  modifications  of 
Parts  lA  and  II  of  the  order,  which  it 
beheves  should  be  granted  on  the  basis 
of  Paragraph  8  of  its  consent  agreement, 
quoted  above.  The  modification  to  Part 
lA  would  replace  the  current  language 
banning  use  of  the  tradename 
"Aspercreme"  for  a  product  that  does 
not  contain  therapeutically  significant 
quantities  of  aspirin  with  language 
permitting  use  of  that  tradename  for 
such  a  product  provided  the  advertising 
and  labeling  using  the  tradename 
"clearly  and  prominenUy  disclose  tiiat 
the  product  does  not  contain  aspirin." 
The  modified  language  would  include 
explicit  directions  concerning  the 
permissible  disclosures  for  television, 
radio  and  print  advertising  and  for 
labels.  The  requested  modifications  to 
Part  LA  of  the  order  will  conform  a 
portion  of  the  order  against  Ogilvy 
covered  by  Paragraph  8  of  OgOvjr's 
consent  agreement  to  the  parallel 
Tliompson  language,  and  the 
Commission  agrees  that  the  changes  are 
justified. 

Ogilvy  also  requests  that  the 
Commission  modify  to  reflect  the 
Thompson  decree  the  language  in  Part  n 
of  the  order  requiring  diat  clinical 
studies  conform  to  the  requirements  set 
fordi  in  21 CFR  Parts  314  and  33a 
Ogilvy's  proposed  order  would  require 
clinical  stoches  to  conform  to 
"acceptable  designs  and  protocols." 
lliis  diange  too  will  conform  a  portion 
of  the  Ogilvy  order  covered  by 
Paragraph  8  of  the  cons«it  agreement  to 
the  paraDd  iHovision  of  the  Thompgon 


order,  and  the  Commission  agrees  that  it 
is  justified. 

Ogilvy  further  requests  that  Part  VI  of 
the  order  be  modified.  Part  VI  of  the 
present  order  excepts  from  the  scope  of 
the  decree  "three  subsidiary 
corporations  whofiy  owned  by 
respondent  unless  a  product  otherwise 
covered  by  the  order  is  assigned  or 
transferred  bom  respondent  to  one"  of 
them.  Ogilvy  seeks  to  except  two 
additional  subsidiaries  from  die  scope  of 
the  order.  One,  Rolf  Warner  Rosenthal, 
Inc  was  acquired  after  the  order  was 
issued  and  specializes  in  advertising  of 
prescription  drugs  to  health  care 
professionals.  1^  other,  Euramerica, 
Inc.,  did  not  engage  in  advertising  at  the 
time  the  order  was  issued,  but  now 
perfonns  some  advertising  activities. 
Ogilvy  asserts  that  botii  subsidiaries  are 
"independent"  and  that  die  "intent  of 
Part  VI  is  to  exempt  all  independent 
Ogilvy  subsidiaries."  Request  for 
Modification  at  9. 

Ogilvy  assots  that  its  acquisition  of 
Rolf  Warner  Rosenthal,  Inc^  and  its 
conversion  of  Euramerica,  Inc  to  an 
advertising  subsidiary  constitute 
changed  facts  that  umler  secticm  5 
require  the  Commission  to  reopen  and 
modify  the  order.  Nothing  in  die  consent 
agreement  and  order  suggests  that  the 
Commission's  intent  to  exen^it 
"independ«it"  subsidiaries.  Ogilvy  has 
not  suggested  any  other  reason  to 
construe  the  order  this  way,  nor  does  it 
suggest  what  an  "independent" 
subsidiary  is  under  the  terms  of  the 
order.  Nothing  in  the  consent  agreement 
or  the  order  compels  the  Commission  to 
exempt  additional  subsidiaries  of  Ogilvy 
simply  on  a  showing  diat  they  exist  The 
acquisition  of  Rolf  Warner  Rosenthal, 
Inc.,  and  die  conversion  of  Euramerica 
are  not  therefore,  changes  of  feet  diat 
require  granting  OgQvy's  request  for 
modification. 

Absent  a  showing  of  changed  fact  or 
law,  the  Commission  may  nradify  its 
orders  if  it  concludes  that  to  do  so 
would  be  in  the  public  interest  To  meet 
its  burden  in  this  respect  Ogilvy  must 
show  that  if  the  two  additkmal 
subsidiaries  are  not  exempted  from  the 
order,  it  will  sustain  con^ietitive  harm 
that  is  greater  than  or  different  bom  the 
harm  that  it  reasonably  might  have 
expected  at  the  time  it  agreed  to  the 
consent  order.  See.  e^.,  Damon  Corp., 
101  F.T.C.  689  (1983]  (show  cause  order). 
Ogilvy  has  not  carried  this  burden. 
Indeed,  it  has  shown  only  that  whatever 
harm  &.e  two  new  subsidiaries  will 
sustain  is  the  same  as  diat  cmrentfy 
being  suffered  by  the  company  itself. 
Accmding  to  O^vy,  that  alleged  harm 
stems  principally  from  the  fact  that  the 


Ogilvy  order  is  less  stringent  than 
certain  orders  in  subsequent  and 
unrelated  Commission  cases  against 
competing  advertising  agencies. 

Ogilvy  submitted  an  affidavit  from  its 
Chairman  stating  that  current  clients 
have  "expressed  concern  over  the 
breaddi  of  Ogilvy's  order"  (Phillips  AffL 
1 8]  and,  specifically,  that  "the  breadth 
of  the  order  will  chill  Ogilvy's  creative 
efforts  '  *  *  as  Ogilvy  seeks  to  avtAd 
even  the  possibihfy  of  a  civil  penalfy 
proceeding."  Phillips  Afi.  1 8.  The 
company  also  has  stated  that  the  harm 
that  would  be  snffisred  by  die  two  new 
subsidiaries  if  the  Comn^ssian  refused 
to  extend  the  current  exenqition  would 
be  the  same  as  that  being  sustained  by 
Ogilvy  itself. 

The  Commission  concludes  that 
Ogilvy  has  provided  no  reason  to  treat 
the  two  subsidiaries  differentiy  from  the 
company  itself.  Nor  has  Ogilvy  shown 
that  Budi  harm  as  it  has  alleged  is 
difiierent  from,  or  more  severe  than,  it 
reasonably  might  have  anticipated  at 
the  time  the  order  issued.  We  dierefore 
decline  to  grant  the  modification 
expanding  the  subsidiary  exemption. 

Ogilvy  also  seeks  modification  of 
several  other  portions  of  its  order  to 
conform  it  to  the  Thompson  decree. 
These  modifications  are  not  covered  by 
Paragraph  8  of  the  consent  agreement 
because  they  do  not  appear  in  the  parts 
of  the  order  to  which  that  paragraph  is 
expressly  directed.  OgUvy  argues  that 
these  modifications  are  justifiied  based 
on  the  Commission's  action  in  Benton  Sr 
Bowles,  Inc..  82  F.T.C  1437  (1973),  102 
F.T.C.  1837  (1983).  hi  diat  case,  die 
Commission  issued  similar  complaints 
against  sn  advertiser.  Sterling  Drug  Co., 
and  Benton  &  Bowles,  one  of  its 
advertising  agencies.  Benton  &  Bowles 
agreed  to  a  consent  order,  but  Sterling 
continued  to  Utigate  and  ultimately 
prevailed  with  respect  to  some  of  die 
allegations.  The  Commission  dismissed 
those  portions  of  the  Sterling  complaint 
and  then  vacated  tlie  Benton  &  Bowles 
consent  order  because  it  had  derived 
from  the  portions  of  the  Benton  Sr 
Bowles  mmplflint  tiiat  were  the  same  as 
the  portions  dismissed  in  Sterling. 

This  part  of  the  company's  request  for 
modification  would  effect  the  following 
changes  in  tlie  order 

Part  IQ  Deletion  of  ban*  on  certain  claims 
concerning  efficacy  based  on  tin  newness  of 
drag  or  newness  of  medionical  prindirfes, 
leaving  in  eSect  ban  on  claims  concerning 
efBcacy  based  on  new  sdentiflc  principles, 
adding  tiie  limiting  description  "over-tbe- 
ooonter"  to  modify  "drug"  and  rerising  tlie 
existing  geographic  limitation  to  umfmui  to 
tlie  TTiompaon  language:  ile.,  "available  for 
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purchase  in  the  United  States"  rather  than 
"nationally  available  for  purchase;" 

Parts  nC  and  D:  Deletion  of  bans  on  certain 
claims  concerning  side  effects; 

Part  IF:  Deletion  of  ban  on  claims  made 
without  substantiation  concerning  the  mode 
of  action  by  whidi  a  drug  treats  a  condition: 

Parts  DA  and  B:  Deletion  of  coverase  in 
provision  banning  deceptive  eSectivencss 
claims  of  claims  relating  to  a  drug's  ability  to 
treat  or  relieve  "any  other  disease  or 
condition"  in  addition  to  "symptoms  of  any 
musculoskeletal  disorder; 

Parts  IB  and  D:  Deletion  of  redundant 
prohibitiona  concerning  misrepresentations 
as  to  the  presence  of  an  ingredient  and 
substitution  of  the  combined  provision  in  Part 
ID  of  the  Thompson  order  and 

Part  Vn:  Substituting  the  Thompson 
requirement  for  filing  compliance  reports 
within  eo  days  of  service  "and  at  such  other 
times  as  the  Conunission  may  require"  for  the 
present  requirement  that  they  be  filed  within 
60  days  after  the  order  becomes  final  and 
"annually  thereafter  for  three  years." 

As  in  the  Commission's  decision 
vacating  the  Benton  Br  Bowles  order,  the 
dismissal  of  certain  allegations  in  the 
Thompson  complaint  is  a  change  of  law 
that  requires  modifying  those  parts  of 
the  order  that  relate  to  the  complaint 
allegations  that  were  dismissed.  The 
Commission  agrees,  therefore,  that  the 
changes  described  above  relating  to 
Parts  IC  and  nC  and  D  are  appropriate. 

The  remaining  modifications 
described  above  do  not  relate  to 
complaint  allegations  that  were 
dismissed,  but  rather,  to  allegations  that 
resulted  in  less  rigorous  order  provisions 
in  the  Thompson  decree  than  those 
agreed  to  by  Ogilvy.  Although  these 
modifications  do  not  stem  from 
dismissed  complfunt  allegations,  Ogilvy 
appears  to  argue  that  Benton  »  Bowles 
is  controlling  precedent  It  also  argues 
that  "as  a  matter  of  fundamental 
fairness  Ogilvy  should  not  be  punished 
more  severely  than  the  advertiser." 
Request  for  Modification  at  20.  We  do 
not  adopt  either  of  these  proffered 
justifications  for  the  requested  changes. 

The  Commission's  action  in  Banton  tr 
Bowles  does  not  compel  us  to  conform 
the  orders  of  advertising  agencies  and 
their  advertisers  except  in  the  narrow 
circumstances  in  which  the  complaint 
allegations  against  the  advertiser  were 
replicated  in  the  complaint  against  the 
agency,  where  the  allegations  in  the 
advertiser's  complaint  were  dismissed, 
and  where  the  record  showed  no  basis 
for  imposing  disparate  relief  on  the  two 
parties.  We  therefore  decline  to  grant 
these  modifications  on  the  basis  of  that 
decision. 

We  also  do  not  subscribe  to  the 
notion  that  "fundamental  fairness" 
necessarily  compels  the  Commission,  as 
a  general  matter,  to  conform  its  orders 
against  advertisers  and  their  advertising 


agencies.  Each  respondent  stands  on  its 
own,  and  the  Commission  may  decide 
that  it  is  appropriate  to  impose  more 
stringent  order  provisions  for  either  the 
advertiser  or  its  agency.  The  only 
restriction  is  that  the  relief  agaiiist  any 
party  must  be  reasonably  related  to  the 
unlawful  conduct  found.  Jacob  Siegel 
Co.  V.  FTC.  327  U.S.  e08.  611-13  (1946); 
see  also  FTC  v.  National  Lead  Co.,  352 
U.S.  419,  428-31  (1957);  FTC  v.  Ruberoid 
Co.,  343  U.S.  470,  473  (1952). 

Paragraph  8  of  Ogilvy's  consent 
agreement  specifies  two  portions  of  its 
consent  order  that  were  to  be  modified 
to  conform  to  any  more  lenient  language 
that  subsequently  might  be  made 
applicable  to  Thompson.  The  company 
has  not  shown  why,  at  this  time,  the 
Commission  should  ignore  the  expressly 
limited  language  in  Paragraph  8  and 
modify  other  provisions  in  the  order 
absent  a  demonstration  that  the 
modifications  are  justified  on  grounds  of 
changed  fact  or  law  or  the  public 
interest  As  explained  elsewhere  in  this 
order,  the  Commission  has  concluded 
that  Ogilvy  has  not  shovra  that  the 
current  order  is  causing  it  any  harm  that 
is  different  from  or  more  severe  than  it 
reasonably  could  have  anticipated  when 
it  signed  the  consent  agreement. 
Therefore,  we  have  decided  to  deny  the 
company's  request  for  these  changes. 

Finally,  Ogilvy  requests  modification 
of  the  preamble  to  Part  I  of  the  order — 
language  not  covered  by  Paragreph  8  of 
the  consent  agrement — ^to  limit  the  scope 
of  its  coverage  even  more  narrowly  than 
the  scope  of  the  order  against 
Thompson.  The  Ogilvy  order  applies  to 
all  "drugs."  The  Thompson  order  applies 
to  €dl  "OTC  drugs."  Ogilvy  seeks  to  have 
this  language  modified  to  cover  only 
"OTC  topicaUy  applied  ftnalgesic 
drugs."  It  argues  that  this  request  is 
warranted  because  the  coverage  of  the 
orders  against  two  of  the  three 
advertising  agencies  in  the 
Commission's  recent  "analgesics" 
cases  ^  and  the  coverage  of  the  order 
against  Sterling  Drug,  one  of  the 
advertisers,  were  limited  to  "internal 
analgesic  drugs."  ' 


>  American  Home  ProducU  Corp..  SS  F.T.C  136 
(1981):  fti»tol-Myer«  Co.,  102  F.T.C  21  (1B83): 
Sterling  Drug.  Inc.,  102  F.T.C  395  (1983). 

•  Although  tlie  order  against  Sterling  is  limited  to 
"internal  analgetic  drugs."  the  order  against  its 
■dvertiaing  agency,  Dancer-Fitzgerald-Sample 
CDancer").  oontaliM  the  same  "all  OTC  drug" 
coverage  at  the  order  in  Thompion.  96  F.T.C.  1 
(1960).  The  Committion  diimitted  the 
Admbiltlrative  L,aw  ludge'i  order  against  a  tecond 
advertitlng  agency  in  Sterling  Drug.  102  F.T.C  at 


The  Commission's  decision  to  limit 
the  orders  in  the  "analgesics"  cases 
relied  on  by  Ogilvy  is  not  a  change  of 
fact  or  law  that  would  require 
modification  of  the  scope  of  the  Ogilvy 
order.  The  order  against  American 
Home  Products  Corp.  and  its  advertising 
agency.  C.T.  Clyne,  which  covered  a 
more  narrow  range  of  products,  was 
issued  in  September,  1981,  well  before 
the  Ogilvy  consent  order.  The  mere  fact 
that  the  Commission  issues  different 
orders  in  cases  egainst  different 
companies  at  different  times  does  not 
justify  conforming  earlier  orders  to  those 
issued  later.  The  Commission  decides 
each  matter  on  its  own  merits  and 
structares  the  relief  mandated  to  fit  the 
circumstances. 

The  Commission  determines  the 
product  coverage  in  a  particular  order 
based  on  a  number  of  considerations 
related  to  the  facts  of  each  specific  case 
such  as  the  extent  of  the  respondent's 
unlawful  conduct  whether  the 
respondent  knew  or  should  have  known 
that  its  conduct  was  improper  or 
unlawful  and  the  perceived  need  for 
fencing-in  relief.  Here,  Ogilvy  consented 
to  its  order,  including  the  present 
product  coveraga.  at  a  time  when  it 
should  have  known  that  the  product 
coverage  in  that  order  was  broader  than 
that  contained  in  American  Home 
Products.  Some  months  after  issuance  of 
Ogilvy's  consent  order,  the  Commission 
issued  its  orders  against  Bristol-Myers, 
Sterling  Drug  and  certain  of  their 
advertising  agencies. 

The  scope  of  product  coverage  is 
always  an  important  question  in 
Commission  orders  that  prohibit 
deceptive  advertising.  The  fact  that  the 
Commission  chose  to  impose  broader 
orders  on  some  and  more  narrow  orders 
on  others  indicates  that  the  Commission 
decided  it  was  appropriate  to  treat  the 
companies  differently.  Ogilvy  has 
presented  nothing  to  suggest  that  we 
should  go  behind  that  determination. 
The  mere  fact  that  several  of  those 
orders,  like  the  order  egainst  American 
Home  Products  and  C.T.  Clyne,  included 
more  limited  product  coverage  than  that 
in  the  Ogilvy  and  Thompson  decrees  is 
not  a  change  of  law  or  fact  sufficient 
under  section  5  to  require  reopening  of 
Ogilvy's  consent  and  conforming  it  to 
the  more  favorable  "analgesics"  orders. 
This  is  particularly  true  in  light  of  the 
different  product  coverage  provisions  in 
the  "analgesics"  cases  themselves.  As 
already  noted,  the  product  coverage  in 
the  order  against  Dancer  in  the  Sterling 
Drug  case  is  the  same  as  that  in 
Thompson,  although  the  orders  agfdnst 
Sterling  Drug  itself,  and  Ted  Bates  and 
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Young  &  Rubicam  in  Bristol-Myera,  for 
example,  are  not  See  note  2,  supra. 

Ogilvy  also  has  submitted  the 
affidavit  of  its  Chairman  in  support  of 
this  portion  of  the  con^>any's  request  for 
modification.  That  affidavit  states  that 
"(ajb  a  result  of  its  much  broader  order, 
OgUvy's  ability  to  conqiete  against  those 
agencies  has  been  threatened."  Aff.  at 
1 7.  It  also  states  that  "[a]  number  of 
Ogilvy's  clients  have  expressed  concern 
over  the  breadth  of  Ogilvy's  order"  {Id. 
at  1 8],  and  that  its  clients  "are 
concerned  that  the  breadth  of  Ogilvy's 
order  will  chill  Ogilvy's  creative  efforts 
with  respect  to  all  drug  products  as 
Ogilvy  seeks  to  avoid  even  the 
possibility  of  a  civil  penalty."  Id.  at  \  9. 
These  statements  are  conclusory  and 
self-serving.  They  do  not  demonstrate 
that  the  current  order  has  imposed  on 
Ogilvy  significant  harm  that  could  not 
reasonably  have  been  anticipated  at  the 
time  the  company  agreed  to  its  terms, 
and  they  offer  no  information  relating  to 
actual,  as  opposed  to  speculative, 
competitive  injury.  Such  information 
would  have  had  a  bearing  on  the 
possible  public  interest  in  granting  the 
modification. 

Under  the  FTC  Act  and  the 
Commission's  rules,  a  Commission  order 
need  not  be  altered  unless  the 
respondent  demonstrates  a  change  of 
law  or  fact  requiring  the  modification  or 
the  Commission  decides  that  the  public 
interest  warrants  the  changes  soiight. 
Ogilvy  has  failed  to  carry  its  burden  in 
this  respect  and  the  Commission, 
therefore,  declines  to  grant  this  portion 
of  Ogilvy's  request  Similarly,  we 
decline  to  grant  Ogilvy's  request  that  the 
product  scope  of  CDgilvy's  order  be 
modified  "at  a  minimum"  to  read  "OTC 
drugs"  as  to  Part  I  and  "OTC  topical 
analgesic  drugs"  as  to  Part  H. 

For  the  reasons  above,  the 
Commission  has  decided  that  some  of 
the  modifications  proposed  by  Ogilvy 
are  appropriate  Accordingly, 

It  is  ordered  that  this  proceeding  be, 
and  it  hereby  is,  reopened  and  that  the 
order  therein  against  Ogilvy  &  Mather 
International,  Ina,  be  modified  to  read 
as  follows: 

Order 

Parti 

It  is  ordered  that  respondent  Ogilvy  & 
Mather  International,  Inc.,  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  r^resentatives,  agents  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  vrith  the 
labeling,  advertising,  offering  for  sale, 
sale  or  distribution  of  any  over-the- 
coimter  "drug,"  as  that  term  is  defined 


in  the  Federal  Trade  Commission  Act  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act  do  forthwith  cease  and 
desist  from: 

A  Employing  the  brand  name 
"Aspercreme"  for  any  such  product  or 
otherwise  representing,  directly  or  by 
implication,  that  an  active  ingredient  of 
any  such  product  is  aspirin,  unless  such 
product  contains  aspirin  in 
therapeutically  significant  quantities; 
provided,  however,  that  the  brand  name 
"Aspercreme"  may  be  used  for  such 
product  if  its  advertising  and  labeling 
clearly  and  prominently  disclose  that 
the  product  does  not  contain  aspirin. 

(1)  In  television  advertisements,  an 
explicit  and  simple  aspirin  disclaimer 
statement  (such  as  "ASPIRIN  FREE") 
shall  be  superimposed  on  the  television 
screen  simultaneously  with  a  vocal 
aspirin  disclaimer  statement  (such  as 
"Aspercreme  does  not  contain  aspirin"] 
at  the  end  of  each  advertisement 

(2)  In  radio  advertisements,  an  explicit 
aspirin  disclaimer  statement  (such  as 
"Aspercreme  does  not  contain  aspirin") 
shall  be  made  at  the  end  of  each 
advertisement 

(3)  In  print  advertisements,  an  explicit 
aspirin  disclaimer  statement  (such  as 
"ASPERCREME  DOES  NOT  CONTAIN 
ASPIRIN")  shall  be  displayed 
prominently  £md  conspicuously  in 
relation  to  each  such  advertisement  as  a 
whole; 

(4)  In  labeling,  an  explicit  aspirin 
disclaimer  statement  (such  as  "DOES 
NOT  CONTAIN  ASPIRIN")  shaU  be 
prominently  and  conspicuously  printed 
in  the  front  package  panel  (or  in  the 
front  of  the  container  if  no  package  is 
used). 

B.  Representing,  directly  or  by 
implication,  that  any  such  drug  involves 
a  new  scientific  principle,  when  such 
drug  or  one  involving  such  principle  has 
been  available  for  purchase  as  an  over- 
the-counter  drug  in  the  United  States  for 
more  than  one  year. 

Partn 

It  is  further  ordered,  that  respondent 
Ogilvy  A  Mather  International  Inc.  its 
successors  and  assigns,  and  its  officers, 
representatives,  agents  and  employees, 
directiy  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising,  offering 
for  sale,  sale  or  distribution  of  any 
"drug,"  as  the  term  is  defined  in  the 
Federal  Trade  Commission  Act  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act  do  cease  and  desist 
fit)m: 

A.  Employing  any  trade  name  for  any 
such  drug  which  represents,  directiy  or 


by  implication,  that  such  drug  contains 
an  active  ingredient  which  it  in  fact  does 
not 

B.  Representing,  directly  or  by 
implication,  that  any  such  drug  has  an 
ingredient  when  in  fact  it  does  not  have 
that  ingredient 

C.  Misrepresenting  the  contents, 
validity,  results,  conclusions  or 
interpretations  of  any  test  or  study. 

D.  Representing,  directly  or  by 
implication,  the  mode  of  action  by  which 
any  such  drug  treats,  mitigates,  or  cures 
any  symptom,  disease,  or  condition 
unless  respondent  possesses  and  relies 
upon  a  reasonable  basis  substantiating 
the  representation. 

PaHlII 

It  is  further  ordered,  that  respondent 
Ogilvy  &  Mather  International,  Inc.,  its 
successors  and  assigns,  and  its  officers, 
representatives,  agents  and  employees, 
directiy  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising,  offering 
for  sale,  sale  or  distribution  of  any 
topically  applied  drug,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act 
cease  and  desist  from: 

A.  Representing,  directly  or  by 
imphcation,  that  any  such  topically 
applied  drug  is  effective  for  the 
treatment  or  relief  of  the  symptoms  of 
any  musculoskeletal  disorder  (such  as 
arthritis,  tendonitis,  bursitis,  or 
rheumatic  disorders),  or  any  other 
disease  or  condition; 

B.  Representing,  directly  or  by 
implication,  that  any  such  topically 
applied  drug  is  as  fast  or  faster,  or  is  as 
effective  or  more  effective,  than  aspirin 
in  the  treatment  or  relief  of  the 
symptoms  of  any  musculoskeletal 
disorder  (such  as  arthritis,  tendonitis, 
bursitis,  or  rheumatic  disorder),  or  any 
other  disease  or  condition; 

unless  at  the  time  of  the  dissemination 
of  any  such  representation  respondent 
possesses  and  relies  upon  a  reasonable 
basis  consisting  of  competent  and 
reliable  scientific  or  medical  evidence 
substantiating  that  representation.  For 
the  purposes  of  this  Order,  competent 
and  reliable  scientific  or  medical 
evidence  shall  include  at  least  two  well- 
controlled  double  blinded  clinical 
studies  which  conform  to  acceptable 
designs  and  protocols  and  are 
conducted  by  different  persons, 
independently  of  each  other.  Such 
persons  shall  be  qualified  by  training 
and  experience  to  conduct  such  studies. 
Provided,  however,  with  respect  to  any 
representation  covered  by  this  Part  if 
the  Food  &  Drug  Administration 
promulgates  any  final  standard  which 
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establishes  conditions  under  which  such 
product  is  safe  and  effective,  then  in  Ueu 
of  the  above,  respondent  may  possess 
and  rely  upon  scientific  evidence  which 
fully  conforms  to  such  final  standards  as 
a  reasonable  basis  for  said 
respresentation.  Provided,  further, 
however,  where  the  evidence  reUed 
upon  by  respondent  was  not  directly  or 
indirectly  conducted  or  controlled  by 
respondent,  it  shall  be  an  affirmative 
defense  to  an  alleged  violation  of  this 
Part  for  respondent  to  prove  that  it 
reasonably  relied  on  the  expert 
judgment  of  its  client  or  of  an 
independent  third  party  in  concluding 
that  a  reasonable  basis  exists  which 
meets  the  requirements  of  this  Part 
Such  expert  judgment  shall  be  in  writing 
signed  by  a  person  qualified  by 
education  or  experience  to  render  the 
opinion.  The  written  opinion  shall 
describe  the  contents  of  the  evidence 
upon  which  the  opinion  is  based  and 
shall  set  forth  the  qualifications  of  the 
person  to  render  the  opinion. 

Part  IV 

It  is  further  ordered  that  respondent 
Ogilvy  ft  Mather  International  Inc.,  its 
successors  and  assigns,  and  its  officers, 
representatives,  agents  and  employees, 
for  a  period  of  three  years  after 
respondent  last  disseminates  the 
advertisements  for  products  covered  by 
this  Order,  shall  retain  all  test  results, 
data,  and  other  documents  or 
information  on  which  it  rehed  for  its 
representations  or  any  dociunentation 
which  contradicts,  qualifies  or  calls  into 
serious  question  any  claim  included  in 
such  advertisements  which  were  in  its 
possession  during  either  their  creation 
or  dissemination.  Such  records  may  be 
inspected  by  the  staff  of  the  Commission 
upon  reasonable  notice. 

PartV 

It  is  further  ordered  that  respondent 
notify  the  Commission  at  least  thirty  (30) 
days  prior  to  the  effective  date  of  any 
proposed  change  in  the  corporate 
Respondent  such  as  dissolution, 
assignment  or  sale,  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in  the 
corporation  which  may  affect 
compliance  obligations  arising  out  of  the 
Order. 

Port  V7 

It  is  further  ordered  that  respondent 
shall  distribute  a  copy  of  this  Order  to 
each  of  its  operating  divisions,  and  to 
each  of  its  officers  who  are  engaged  in 
the  preparation  and  placement  of 
advertisements  for  products  covered  by 
this  order 


PaiiVn 

It  is  further  ordered  that  the 
provisions  of  this  Order  shall  not  apply 
to  Scall,  McCabe,  Sloves,  Inc.;  Cole  ft 
Weber,  Inc.;  and  Rogers,  Weiss/Cole  ft 
Weber  Advertising,  three  subsidiary 
corporations  wholly  owned  by 
respondent,  unless  a  product  otherwise 
covered  by  this  Order  is  assigned  or 
transferred  fit>m  respondent  to  one  of 
those  corporations.  However, 
respondent  shall  distribute  a  copy  of 
this  Order  to  the  officers  of  the 
aforementioned  corporations. 

PartVm 

It  is  further  ordered  that  the 
respondent  shall  within  sixty  (60)  days 
after  this  Order  becomes  final  and 
aimually  thereafter  for  three  (3)  years, 
file  with  the  Commission  a  report,  in 
writing,  signed  by  a  responsible  officer 
for  respondent,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  with  this  Order. 

By  the  CommiBslon. 
B«njaiiiin  L  Bannan, 

Acting  Secretary. 

Statement  of  Chairman  Daniel  Oliver 
Concurring  in  Part  and  Dissenting  in 
Part  In  the  Matter  of  Ogilvy  Br  Mather 
International,  Inc.,  D.  9149  Petition  to 
Reopen  and  Modify  Consent  Order 

I  concur  in  the  Commission's  decision 
to  modify  the  Ogilvy  order  in 
accordance  with  Paragraph  8  of  the 
consent  agreement  I  also  concur  in  the 
decision  to  delete  the  portions  of  the 
order  that  were  derived  bom  complaint 
allegations  later  dismissed  in  the 
Thompson  proceeding.  I  would  go 
further,  however,  and  grant  some  of 
Ogilvy's  order  requests. 

Before  turning  to  those  portions  of  the 
Commission's  order  from  which  I 
dissent  I  offer  a  few  comments  on 
Ogilvy's  request  to  narrow  the  product 
coverage  of  Part  I  of  the  order  to  "any 
OTC  topically  appUed  analgesic  drug."  I 
find  this  to  be  a  doser  question  than  the 
other  Commissioners  find  it  Ogilvy 
contends  that  its  conduct  was  no  worse 
than  that  of  the  ad  agencies  involved  in 
the  American  Home  Products  and 
Bristol-Myers  cases,  and  that  the 
product  coverage  of  its  order  should 
therefore  be  no  broader  than  the  product 
coverage  of  the  order  against  those 
agencies  (i.e.,  coverage  should  be 
limited  to  products  of  the  same 
pharmacological  class  and  mode  of 
appUcation). 

I  agree,  and  Ogilvy  does  not  dispute, 
that  a  broader  order  is  appropriate  if 
Ogilvy  was  more  culpable  than  the  other 
ad  agencies.  I  have  reviewed  the 
documents  upon  which  the  Commission 


relied  in  concluding  that  Thompson 
Medical  Company,  Ogilvy's  dient 
intended  to  make  a  false  "contains 
aspirin"  dalm  for  Aspercreme.  See  104 
F.T.C  at  83a  In  my  view,  Ogilvy's 
contention  that  there  is  a  less  sinister 
interpretation  of  the  documents  has 
some  merit— enough,  at  least  to  raise  a 
question  whether  Ogilvy  really  acted 
more  egregiously  than  its  competitors. 

Nevertheless,  I  agree  with  the 
dedslon  not  to  grant  Ogilvy's  request 
Since  the  issue  of  OgUvy's  culpablUty 
was  not  Utigated,  I  cannot  be  certain 
whether  Ogilvy's  interpretation  of  the 
documents  would  have  been  refuted  or 
what  other  evidence  the  parties  would 
have  presented.  In  addition,  my  review 
of  the  documents  leaves  me  uneasy 
about  the  Commission's  ability  to  make 
such  a  difficult  factual  determination  on 
the  basis  of  the  information  normally 
before  us  in  an  order  modffication 
proceeding.*  Under  the  circumstances,  I 
conclude  that  Ogilvy  should  not  be 
given  the  benefit  of  a  Utlgation  victory  it 
chose  not  to  pursue. 

I  dissent  from  the  Commission's 
dedslon  not  to  conform  Ogilvy's  order 
to  the  Thompson  decree  except  to  the 
extent  expressly  required  by  Paragraph 
8  of  the  consent  agreement  I  would 
allow  the  other  changes  requested  by 
Ogilvy  to  conform  its  order  to 
Thompson's.  Ogilvy  argues  that  denying 
its  request  for  other  modifications  will 
discourage  settlements  since  ad 
agendes  will  perceive  that  they  can 
obtain  a  less  restrictive  order  by 
litigating.  I  an  not  persuaded  by  this 
argument'  I  am  persuaded,  however, 
that  there  is  no  basis  in  the  record  for 
treating  Ogilvy  more  harshly  than 
Thompson.  The  two  respondents  were 
named  in  a  single  complaint  on  the  basis 
of  a  single  set  of  facts.  I  fail  to  see  how 
the  pubUc  Interest  is  served  by 
maintaining  tighter  restrictions  on  one 
respondent  than  the  other  absent  some 
factual  distinction  justifying  disparate 
treatment 

I  also  dissent  from  the  decision  not  to 
exempt  the  two  additional  advertising 
subsidiaries  bom  the  Ogilvy  order. 


'  The  belt  coiina  of  action  In  thU  cats  might  have 
been  to  reopen  the  proceeding  for  an  evidentiary 
hearing  to  compare  the  conduct  of  Ogilvy  with  that 
of  it!  competitors. 

*  Although  in  the  in«t«nr<i  &e  Utigatad  order 
turned  out  to  be  lees  leetrictive  than  the  content 
order,  that  fact  became  apparent  only  In  hindtight 
At  the  point  Oglivy  wai  contidering  whether  to  tign 
the  content  aider,  Ogilvy  did  not  know  whether  the 
Utigated  order  would  be  more  reatrictive  or  lea* 
rettiictiva  than  the  content  order.  Future 
retpondentt  will  be  faced  with  the  tame 
uncertainty,  and  thut  will  have  )ntt  at  much 
Incentive  at  ever  to  lettle  the  Commitaion't 
charge*. 
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Ogilvy  argues,  I  believe  correctly,  that  it 
was  understood  that  subsidiaries  would 
be  exempted  if  it  were  shown  on  a  case- 
by-case  basis  that  the  subsidiary,  by 
virtue  of  its  management  agreement 
with  Ogilvy,  would  operate 
independently  of  Ogilvy.  Given  this 
understanding,  it  is  unreasonable  to 
expect  Ogilvy  to  have  felt  the  need  to 
seek  more  explicit  language  in  the 
order.*  Clearly,  memoriali^dng  the 
understanding  would  have  been  the 
better  course,  and  I  would  expect  such 
imderstandings  to  be  committed  to 
writing  in  future  orders.  But  is  this 
instance,  I  do  not  think  it  is  appropriate 
for  the  Commission  to  ignore  the  intent 
that  guided  the  negotiation  of  the  order. 
The  factual  determination  of  whether 
the  new  subsidiaries  qualify  for 
exemption  is  a  simple  one.  In  my  view, 
Ogilvy  has  presented  sufficient  evidence 
to  establish  that  Rolf  Werner  Rosenthal 
and  Euramerica.  In&  operate 
independently  of  Ogilvy.  If  these 
corporations  had  been  advertising 
subsidiaries  of  Ogilvy  at  the  time  the 
order  was  signed.  O^vy  likely  would 
have  sought,  and  the  Commission  likely 
would  have  agreed,  to  treat  them  the 
same  as  the  three  subsidiaries 
specifically  exempted  in  Part  VI  of  the 
order.  The  acquisition  of  RWR  and  the 
conversion  of  Euramerica  to  advertising 
after  the  order  was  signed  are  changes 
of  fact  that,  in  my  view,  justify 
modification  of  the  order.*  Although  the 
emergence  of  additional  subsidiaries 
was  foreseeable  at  the  time  the  order 
was  signed,  Ogilvy,  as  noted  above,  had 
reason  to  believe  that  future 
subsidiaries  would  be  considered  for 
exemption. 
[FR  Doc  88-18689  Filed  8-17-88;  8:45  am] 


16  CFR  Pwt  300, 301  and  303 

Reporting  end  Recordkeeping 
Re<|ulwwient>  for  Wool  Producte,  Fur 
Products  and  Textile  FRmt  Products 


:  Federal  Trade  Commission. 
action:  Final  rule. 


r.  The  Federal  Trade 
Commission  issues  amendments  to 
reduce  the  burden  of  complying  with  the 


*  Monover,  h«n  than  wu  a  conadoaa  dedaion 
not  to  indnda  a  genaralisad  examptiaa  in  order  to 
avoid  cnating  a  loophola  by  wiiidi  Ogilvy  could 
cIrciuBveiit  Iha  ofdar. 

«  Granting  tUa  modification  would  not  euable 
Ogilvy  to  tttoantmat  the  onler  by  ataaiing  cUenta  to 
RWR  and  Buramerica.  Fut  VI  of  tha  ordar  pnividea 
ttiat  tha  axamptiaa  doaa  not  ifipty  if  a  product 
otharwiaa  ooverod  by  tha  onler  ia  (1)  tranafetred  by 
Ogilvy  to  an  exempted  aubaidlaiy,  or  (2)  aaaigned 
by  Ogilvy  to  an  exempted  aubaidiaiy. 


labeling  requirements  of  the  Rules  and 
Regulations  Under  the  Wool  Products 
Labeling  Act  of  1939,  the  Rules  and 
Regidations  Under  the  Fur  Products 
Labeling  Act  and  the  Rules  and 
Regulations  Under  the  Textile  Fiber 
Products  Identification  Act  Under  the 
amendments,  the  recordkeeping 
provisions  in  each  of  the  three 
regulations  are  simplified  and 
streamlined,  and  the  Textile  Act  and 
Wool  Act  regulations  are  clarified  to 
ensure  that  affected  industry  members 
imderstand  that  required  disclostues 
may  be  combined  on  a  single  label 
EfKCnVE  DATE:  The  amendments  to 
these  three  regulations  take  effect  on 
September  19, 1988. 
FOH  Futrnm  inwhimatiow  contact: 
James  Mills,  Attorney,  Division  of 
Enforcement  Federal  Trade 
Commission.  Washington.  DC  20580, 
(202)328-3035. 

TARV  mpomsation: 


Background 

The  Wool  Products  Labeling  Act  of 
1939, 15  U.S.C  68(d),  requires  that  all 
wool  products  bear  a  label  showing  the 
percentage  of  wool,  recycled  wool  and 
non-wool  fibers  contained  in  the  product 
and  the  name  of  the  manufacturer  or  the 
distributor.  The  Textile  Fiber  Products 
Identification  Act  IS  U.S.C  70(e), 
requires  that  each  household  textile 
product  bear  a  label  showing  the 
percentage  of  each  fiber  contained  in 
the  product  using  the  appropriate 
generic  name  for  the  fiber,  and  the 
identify  of  the  manufacturer  or 
distributor.  Advertisements  for  textile 
products  must  also  show  the  required 
information  if  any  mention  of  fiber 
content  is  made.  Both  acts  require 
disclosure  of  coimtry  of  origin.  Hie  Fur 
Products  Labeling  Act  15  U.S.C.  60(f), 
requires  the  labeling,  invoicing  and 
advertising  of  furs  and  fur  products  to 
show  the  true  name  of  the  animeJ  that 
produced  the  fur,  whether  the  fur  is 
used,  dyed  or  imported,  and  the  identify 
of  the  manufacturer  or  distributor.  The 
three  acts,  as  well  as  the  Commission's 
rules  implementing  them,  apply  to 
manufacttuers,  distributors  and  retailers 
of  textile,  wool  and  fur  products. 

Paperw(»k  Reduction  Act  of  1960 

The  Commission  has  estimated  that 
the  labeling  and  recordkeeping 
requirements  contained  in  the  rules 
implementing  the  Textile  Fiber  Products 
Identification  Act  the  Wool  Products 
Labeling  Act  of  1939,  and  the  Ftu- 
Products  Labeling  Act  entail,  in  the 
aggregate,  more  than  20  million  hoiuv  of 
paperworic  burden,  which  is 
approximately  fiffy  percent  of  the 


paperwoik  burden  for  all  the  rules 
issued  by  the  Commission.  As  called  for 
by  the  Paperwork  Reduction  Act  44 
U.S.C.  3501-^20  ("PRA").  ihe 
Commission  has  reviewed  its  activities 
that  come  within  the  definitions  of 
"information  collection"  contained  in  5 
CFR  1320.7,  the  rules  implementing  the 
PRA  As  a  result  the  Commission  has 
modified  several  rules  to  accomplish 
their  statutory  or  regulatory  objectives 
at  a  reduced  paperwoik  biirden,  which 
is  the  objective  of  the  amendments  set 
forth  in  this  Notice. 

The  current  burden  estimates  for  the 
recordkeeping  and  labeling 
requirements  of  the  three  rules  are 
based  on  the  Commission's  original 
submissions  of  the  Office  of 
Management  and  Budget  ("OMB"), 
which  were  made  in  1983  in  accordance 
with  the  PRA  provisions  and  the  rules 
implementing  them.  Based  on  research 
and  informal  contacts  with  industry 
representatives,  the  Commission 
increased  the  estimates  for  the  Textile 
and  Wool  Rules  by  slightiy  more  than 
16%  cumulatively  to  reflect  increases  in 
the  markets  affected  by  the  rules.  The 
estimates  for  the  Fur  Rules  were  not 
adjusted  because,  according  to  industry 
representatives  and  market  statistics, 
the  fur  market  has  not  increased 
substantially  since  1983. 

The  adjusted  estimates  for  the 
combined  recordkeeping  and  labeling 
burden  are  as  follows: 


R«gulatton 

Adiusled 
btftten  hours 

TiWtiARldM 

>  18,600,000 

Wiy^  Ridof                                      

■2,960000 

FurRutoa 

*  138,000 

>  R«cordke8ping  burden  >  1,500.000  hours;  IMtel- 
Ing  burden.  17.100,000  hours. 

*  ReconSwapina  burden -21 5,000  hours;  Labeling 
burden-2,745,000  hows. 

burden- 38.000  hours;  l.«being 


burden-100.000 

Because  the  amendments  would 
modify  these  existing  information 
collection  requirements,  the  Office  of  the 
General  Coimsel  submitted  Standard 
Form  83  and  Supporting  Statement  to 
OMB  for  review  under  the  Paperwork 
Reduction  Act  and  the  rules 
implementing  it  On  April  25, 1988,  OMB 
approved  the  Commission's  request  for 
clearance  of  the  proposed  changes  and 
re-issued  the  following  control  niunbers 
for  the  Commission's  use  through  April 
25, 1991:  3084-0053  (Wool  Rules),  3084- 
0064  (Fur  Rules]  and  3084-0052  (Textile 
Rules). 
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The  Proposal  To  Review  die  Infonnation 
Qdlectkm  Reqidiemants 

On  February  29, 1988,  *  the 
Conunission  published  a  Federal 
Register  Notice  that  reviewed  the 
infonnation  collection  requirements 
contained  in  the  above-mentioned  rules. 
The  Notice  included  proposed 
amendments  to  simplify  and  streamline 
the  recordkeeping  provisions  in  each  of 
the  three  regulations,  and  to  ensure  that 
industry  members  affected  by  the 
Textile  and  Wool  regulations 
understand  that  the  required  disclosures 
may  be  combined  on  any  label  on  the 
garment,  including  the  Commission's 
care  label,  as  long  as  the  location  and 
conspicuousness  requirements  of  the 
regulations  are  met  The  Notice  also 
sought  comment  on  other  ways  to 
reduce  the  paperwork  burden  of  the 
members  of  these  industries.  Four 
comments,  which  were  generally 
favorable  and  supportive,  were  received 
in  response  to  this  Notice. 

Comments  on  the  Proposed 
Amendments 

The  February  29  Notice  solicited 
comment  on  both  the  substantive  and 
information  collection  aspects  of  the 
proposed  changes  and  directed  the 
public  to  send  substantive  comments  to 
the  Commission  and  paperwork 
comments  to  0MB.  The  amendments 
were  intended  to  reduce  the  paperwork 
burden  of  the  regulations  in  two  ways: 
(1)  By  simplifying  recordkeeping 
requirements;  and  (2)  by  eliminating 
unnecessary  labels.  The  comments 
received  by  the  Commission  primarily 
addressed  the  substantive  aspects  of  the 
proposals  without  detailed  comment  on 
the  paperwork  aspects. 

Each  proposal,  the  comments  received 
that  related  to  it,  and  the  resulting 
recommended  amendment  are  discussed 
separately  below.* 

1.  Reducing  Recordkeeping 
Requirements 

The  review  of  these  rules  for  ways  to 
reduce  paperwork  burden  focused 
primarily  on  recordkeeping  because  die 
content  of  the  required  information 


disclosures  is  tighUy  tied  to  the 
reqiiirements  of  the  statutes  and  cannot 
be  altered  by  the  Commission.  For 
example,  the  labels  required  by  the 
Wool  Act  and  Textile  Act  must  show 
fiber  content,  name  (or  registered 
identification  number)  of  the 
manufacturer  or  distributor,  and  country 
of  origin.*  The  Commission's  review 
indicates  that  each  of  the  recordkeeping 
requirements  contains  a  very  specific 
list  of  categories  of  records  that  must  be 
retained,  which  requires  more  (or  more 
detailed]  information  than  is  necessary 
to  demonstrate  compliance  with  the 
statutes  and  rules.  "The  Notices 
announcing  the  original  adoption  of 
these  requirements,  which  were 
published  during  the  period  spanning 
the  1940's  and  1950's.  do  not  give 
reasons  for  this  approach,  but  detailed 
"command  and  control"  regulations 
were  generally  thought  to  be  appropriate 
during  that  period.  'The  amendments 
delete  unnecessary  specificity  in  the 
rules'  enumeration  of  required  records, 
and  substitute  a  clearer  performance 
requirements. 

Ilie  record  indicates  that,  under  this 
simplification,  records  kept  in  the 
normal  course  of  business  will  be 
sufficient  to  demonstrate  compliance.'' 
Three  comments,  NAHM.*  NKMA  •  and 
NTA  noted  that  the  result  of  the 
amendments  would  be  that  "a 
substantial  amount  of  otherwise 
unnecessary  recordkeeping  will  be 
eliminated  for  domestic 
manufacturers."  ^'  When  compliance 
can  be  demonstrated  by  recrads  kept  in 
the  normal  course  of  business,  the 
recordkeeping  burden  estimates  are 
reduced.  "The  reduction  occuib  because 
S  1320.7(b)(1)  of  the  regulations 
implementing  the  Paperwoik  Reduction 
Act  *  ^  excludes  from  burden  estimates 


«S3FRI 

•  The  coBmenta  an  aadi  filad  OB  tka  pobiic 
record  on  both  of  two  inkBaUng  dockats—Dockat 
No.  201  pertaining  to  the  Rule*  and  Regiilationa 
Under  both  die  Wool  Prodncta  Labeling  Act  of  1990 
and  Oe  Pw  Prodocta  Labeliiv  Act.  and  Docket  Na 
208,  pertaUng  to  &e  Rolaa  and  Regalatiaae  Undar 
the  Textik  Fiber  Rtodnala  IdanHflcaiian  Act  They 
are  filed  dinnologlcaDy  In  a  teparate  category 
IJijilaliili^  ki  Ihli  iiitaniailiig  ■lidiii  Iha  ra|iiii  iinrir 
Rednctlaa  Aiil— aH-aD-lttaan^  4  Carihe  Wool 

and  the  Par  Sdha.  and  208-23-1  thrash  4  far  tlM 
Textils  Rolea.  For  aimpUcity'i  lake.  thia  dlacoaaion 
refer*  to  them  a*  they  are  liated  under  the  Textile 
Rulea,  as,  for  example.  "AAMA.  aos-ZS-S". 


*  Two  coBmenta  tondied  on  indoatry  aoppact  for 
the  atatotacy  reqairemenla  imderlyiag  the  labeling 
and  iwonlkeepi^  praviitoBa  of  the  Kiriaa.  NAHM 
noted  that  oompliaaoe  is  "a  priofity  concem"  in  the 
hosiery  industry  (205.23-1].  NTA.  wfaoae  members 
are  conoamed  prfanjuily  with  the  Waal  Aet.  leal  its 
sapport  to  the  proposed  smaiirlniants  aa  kwg  aa 
••naHhar  wooU  sabalantivaly  cfaaafB  the 
rmpiirwia^ntt  ft"  msnv**'^"— *■  i'«pM<"«  ■"«< 
retailers  of  wool  prodocts  to  conspicuoasly  and 
accurately  labri  the  fiber  oootaal  of  their  products 
and  keep  appropriate  docnmentatkm  thavol"  (208- 
2S-t). 

■>  The  Commission's  staff  has  InfmmaBy  received 
inlnmatian  boa  industry  lepraaantativaa,  in 
addition  to  the  oomsMnts  ftmn'^y  sabmitiad  on  the 
record,  to  llie  etfisct  that  apparel  manufacturers 
often  keep  tabrtc  Ufarartaa"  in  the  nomal  ooiBae  of 
bnatnaaa  that  oootaia  samplaa  of  faiirlos  Bsad  and 
infonnatiaa  relating  to  them,  such  aa  fiber  oontanl. 
source,  country  of  origia  price  and  other 
infonnatiaa. 


the  time  and  effort  "that  would  be 
incurred  by  persons  in  the  normal 
course  of  their  activities  (e.g.,  in 
compiling  and  maintaining  business 
records)."  Under  the  amendments 
announced  today,  industry  members 
must  keep  records  that  show  that  the 
information  required  by  the  statutes  and 
regulations  has  accurately  been 
provided,  and  that  permit  tracing 
finished  covered  products  back  to  the 
raw  material  supplier.  This 
simplification  of  the  recordkeeping  does 
not  affect  our  ability  to  bring 
enforcement  actions.^' 

2.  Eliminating  Unnecessary  Labels 

The  second  amendment  concerns  the 
labels  on  garments  regulated  by  the 
Textile  and  Wool  Labeling  Acts.  The 
Textile  and  Wool  Acts  require  certain 
disclosures  and  the  rules  for  these  Acts 
implement  statutory  specifications  for 
placement  or  conspicuousness  of  the 
disclosures  (e.g..  Rule  15,  Textile  Rules, 
Rule  5,  Wool  Rules).  For  example, 
required,  information  must  by  statute, 
be  disclosed  on  a  label  located  in  the 
center  of  the  neck  of  garments  with 
necks.  In  addition  to  labels  containing 
Textile  and  Wool  Act  information, 
garments  must  also  have  care  labels,*' 
and  may  contain  other  labels,  such  as 
brand  name  labels  and  labels  describing 
product  features. 

The  Rules  do  not  prohibit  combining 
required  information  on  a  single  label 
(for  example,  Textile  Act  information 
widi  Care  Labeling  Rule  information). 
However,  while  allowing  additional 
infonnation  on  die  label  the  Rules  were 
written  to  ensure  that  required 
information  would  not  be  obscured.  In 
achieving  that  end,  the  language  of  the 
Rules  may  unintentionally  deter 
businesses  from  effidenUy  combining 
information  on  one  label  For  example. 
Textile  Rule  ie(c)  states  that  if  non- 
required  infonnation  (i.e.  information 

not  required  by  die  Textile  Act) 

is  pla(»d  on  tlw  label  or  elsewhere  on 
the  product  such  non-required 
infonnation  shall  be  set  forth  separate 
and  apart  from  the  required  information 
and  shall  not  interfere  widi,  minimize, 
detract  frtmi.  or  conflict  widi  such 
required  information  *  *  *." 
Consequently,  the  original  burden  for 
the  Rules  was  calcidated  on  the  basis 
that  a  separate  label  would  be  used  to 


•208-23-1. 


'•208-23-4. 

>  >  5  CFK  U20J(bHl)  (1S8B). 


>■  NTA  contended  Oiat  the  racotdkeeplng 
amendmants  will  not  dtanlnlah  tha  Wool  Acfs 
consaanar  protscUeB  eflsUlvauass.  ■**  *  *  nor  will 
the  amendmanls  appann^y  leeaen  die  Federal 
Trade  Coomlaslao's  aofarcement  abUity."  (208-23- 
4). 

"  Care  Labelii^  of  Textile  Wearing  AppMri  end 
Certain  Piece  Gooda.  leCFR  Part  423  (196S). 
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comply  with  the  requirements  of  each  of 
the  labeling  acts. 

The  amendments  are  to  Rule  10  of  the 
Wool  Rules  and  Rule  16  of  the  Textile 
Rules  (16  CFR  300.10  and  303.16)  to 
clarify  that  combining  information 
required  by  the  Rules  with  other 
information  on  a  single  label  is 
permitted  so  long  as  the  location  and 
conspicuousness  requirements  of  the 
required  information  are  satisfied  and 
the  combination  of  information  is  not 
misleading.**  For  example,  the  name, 
fiber  content  and  coimtry  of  origin 
information  required  by  the  Wool  and 
Textile  Acts  could  be  combined  with 
Care  Labeling  information  on  a  single 
label  placed  in  the  neck  of  a  jacket  or 
shirt  or  in  a  conspicuous  location  on  a 
skirt  or  a  pair  of  trousers. 

The  only  specific  comment  on 
whether,  and  to  what  extent  industry 
members  are  presently  combining 
information  on  labels  came  from  NKMA 
who  noted  that  they  beUeved  a  large 
number  of  their  members  are  combining 
information  on  labels  as  permitted  by 
the  current  ndes.  However.  NKMA 
noted  that  the  added  flexibihty  resulting 
from  the  clarification  of  the  labeling 
requirements  could  benefit  their 
members  "in  certain  instances."  *'  The 
other  commenters  generally  beUeved 
that  the  package  of  amendments  would 
reduce  their  paperwork  burden.  Further, 
other  industry  members,  not  just  those 
in  NKMA  may  take  advantage  of  label 
combining  as  a  result  of  the 
clarification.  Consequentiy.  the 
Commission  is  adopting  the  clarifying 
amendments. 

There  is  no  similar  amendment  to  the 
Fur  Rules.  Because  the  Care  Labeling 
Rule  does  not  apply  to  fur  products, 
significant  burden  reduction  through 
combining  labels  (i.e..  required  labels 
with  brand  labels)  may  be  less  likely. 
The  February  29  Notice  included  a 
question  on  whether  an  amendment  to 
the  Fur  Rules  clarifying  that  required 
Information  could  be  combined  onto 
other  labels  would  reduce  the  labeling 
burden.  Because  the  Fur  Rules  (imlike 
the  Textile  and  Wool  Rules)  specify  a 
minimum  size  (1%  inches  by  2%  inches] 
for  the  label  (Rule  27)  and  minimnni  type 
size  for  the  disclosures  (Rule  29),  the 
Notice  also  included  a  question  on 


"  The  raviaion*  to  the  Rule*  art  printed  in  the 
"Amimdmiiti"  eectlon  of  the  Notice.  The  Rule* 
have  virtually  identical  reqnirementa  and  proviaoa 
for  conapiGuooaiiesa  and  the  arrangement  of 
infonnatian.  However,  the  lequiiementa  appear  in 
different  mbaectiona  of  each  of  the  Rules,  not  all  of 
whidi  are  printed  in  the  "Amendments"  section. 
Consequently,  although  the  requirements,  as  viewed 
in  the  "Amendments"  section,  may  not  seem  the 
same,  that  is  only  because  other  portions  of  the 
Roles  are  not  reprinted  there. 


whether  replacing  the  label  and  type 
size  specifications  in  Fur  Rules  27  and 
29  with  a  general  conspicuousness 
standard  would  be  desirable,  and 
whether  this  would  (and  to  what  extent] 
reduce  the  paperwork  burden.  Because 
the  Commission  received  no  comment  in 
response  to  these  questions,  it  is  making 
no  changes  to  the  Fur  Rules  in  this  area. 

Other  Issues 

In  addition  to  setting  out  the  proposed 
amendments  to  the  recordkeeping  and 
labeling  requirements  of  the  three  rules, 
the  February  29  Notice  sohcited 
comment  on  the  following: 

First,  under  Rule  39  of  the  Fur  Rules, 
certain  fur  trim  products  that  cost 
twenty  dollars  or  less  to  the 
manufacturer  who  incorporates  them 
into  fur  products  are  exempted  from 
disclosure  requirements,  llie  Notice 
sohcited  comment  on  whether  the 
twenty-dollar  figiu«  should  be  increased 
to  account  for  inJQation.  Since  no 
comment  was  received,  the  Commission 
is  not  changing  the  twenty-dollar  figure. 

Second,  the  Commission  proposed  to 
cltirify  the  Fur  Rules  by  moving  material 
relating  to  the  detection  of  dyestuffs 
from  the  end  of  Rule  41.  which  concerns 
the  maintenance  of  records,  to  the  end 
of  Rule  19.  which  relates  to  the 
disclosure  of  dyes  in  fur  products.  Since 
this  amendment  will  put  all  the 
information  regarding  dyes  in  one  place, 
and  will  not  affect  the  substance  of  the 
Rules,  the  Commission  is  adopting  it, 
even  though  no  comments  on  it  were 
received. 

Reducticm  in  Paperwork  Burden  Hours 

In  the  Supporting  Statement  that  the 
Commission  authorized  the  General 
Counsel's  Office  to  submit  to  0MB  to 
obtain  clearance  for  the  proposed 
amendments,  there  were  estimates  of 
the  amount  of  burden  hour  reductions 
each  proposed  amendment  would  effect, 
if  enacted.  OMB  has  accepted  these 
estimates,  based  on  the  assiunption  that 
the  amendments  will  be  enacted  in 
substantially  the  form  in  which  they 
were  proposed,  and  has  adjusted  its 
calculation  of  the  Commission's 
Information  Collection  Budget 
accordingly.  Although  three  comments 
generally  stated  that  the  amendments 
would  be  helpful  **  and  one  stated  they 
woidd  probably  not  change  the  existing 
burden,*^  no  comments  provided 
specific  data  on  the  numbers  of  hoiu-s 
that  are  associated  with  these 
requirements  or  on  the  number  of  hours 
of  burden  reduction  that  cotdd  result 


bom  enactment  of  the  proposed 
amendments.  Consequently,  the 
Commission  is  proceeding  on  the  basis 
of  the  estimates  that  OMB  has  accepted. 
The  rationale  for  the  specific  burden 
reduction  calculations  can  be  found  in 
Section  13  of  the  Supporting  Statement 
sent  to  OMB,  which  is  available  during 
business  hours  in  the  Commission's 
Public  Reference  Room  at  the  Federal 
Trade  Commission's  main  offices  in 
Washington,  DC. 

The  approximately  3.5  million  hours 
worth  of  burden  reductions  by  which 
OMB  has  reduced  the  Commission's 
Information  Collection  Budget  are 
summarized  as  follows: 


Burden  hour 
reductions 

Recordkeeping: 

Textile  Rules „.... 

Wool  Rules -. _ 

1.350.000 
190,000 

Fur  Rules 

30  000 

(.abeling: 
Textile  Rules 

1.710,000 

Wool  Rules 

274,000 

>*  NAHM.  20e-2»-l:  AAMA.  200-23-2;  NTA.  20S- 
23-4. 

"  NKMA,  206-23-3. 


Regulatory  Flexibility  Act 

The  Notice  announcing  the  proposed 
amendments  did  not  contain  a 
regulatory  analysis  under  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  603-604],  This 
analysis  was  not  required  because  the 
Commission  beUeved  that  the 
amendments,  if  promulgated,  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
Commission  reached  this  conclusion 
because  the  amendments,  if  enacted, 
will  impose  no  additional  cost  on  small 
entities  and  will  have  the  same  effect  on 
all  business  entities  within  the  affected 
industries,  regardless  of  their  size.  The 
reduced  burden,  with  respect  to  both 
recordkeeping  and  labeling  practices, 
will  potentially  benefit  smaU,  medium 
and  large  entities  within  the  textile, 
wool  and  fur  industries. 

The  February  29  Notice,  however, 
discussed  the  appUcabihty  of  the 
Regulatory  Flexibihty  Act  to  the 
proposed  amendments  and  requested 
any  information  that  would  bear  on 
whether  the  proposed  amendments 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  On  the  basis  of  the  above 
analysis  and  the  single  comment 
received,**  which  was  to  the  effect  that 
the  amendments  "would  not  appear  to 
have"  a  significant  economic  impact  on 
small  entities,  the  Commission  beheves 
that  the  preparation  of  a  final  regulatory 
flexibihty  analysis  is  not  warranted. 


■•NKMA.  208-23-3. 
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In  light  of  die  above,  the  Commission 
certifies,  under  section  5  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b]],  that  the  amendments  announced 
today  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

List  of  Subjects 

16  CFR  Part  300 

Labeling.  Textile,  Trade  practices. 
Wool. 

16  CFR  Part  301. 

Fur,  Labeling,  Trade  practices. 
18  CFR  Part  303 

Labeling,  Textile,  Trade  practices. 
Amendments 

For  the  reasons  set  forth  in  the 
preamble.  Title  16,  Chapters  300,  301  and 
303  of  the  Code  of  Federal  Regulations  is 
amended  as  foUows: 

PART  300-nULES  AND 
REGULATIONS  UNDER  THE  WOOL 
PRODUCTS  LABELING  ACT  OF  1939 

The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  15  U.S.C  68  et  seq.  and  15  U.S.C. 
70  et  seq.] 

The  Conunission  is  amending  Part  300 
of  Title  16  of  the  Code  of  Federal 
Regulations  by  revising  9  300.10(a)  and 
300.31  to  read  as  foUows: 

S  300.10    Arrangement  of  label  Infonnation. 

(a]  The  required  information  may 
appear  on  any  label  attached  to  the 
product  provided  all  the  pertinent 
requirements  of  the  Act  and  Regulations 
are  met  and  so  long  as  the  combination 
of  required  infonnation  and  non- 
required  information  is  not  misleading. 
All  parts  of  the  information  required  to 
be  displayed  in  the  label  of  the  product 
shall  be  set  forth  in  immediate 
conjunction  with  each  other,  and  in  type 
or  lettering  plainly  legible  and 
conspicuous,  and  ah  parts  of  the 
required  fiber  content  information  shall 
appear  in  type  or  lettering  of  equal  size 
and  conspicuousness;  such  as  for 
example: 

Distributed  by: 
]ohn  Q.  Doe  Co.,  Inc. 
New  York.  NY. 
Made  of 

eo%wcx)L 

40%  RECYCLED  WOOL 
EXCLUSIVE  OF  ORNAMENTATION 
Made  in  U.&A. 

Provided,  however,  that  the  required 
name  or  registered  identification 
number  may  appear  on  the  reverse  side 
of  the  label  if  it  is  plainly  legible. 


conspicuous  and  accessible,  and 
provided  further,  that  the  required  name 
or  registered  identification  number  may 
be  conspicuously  set  out  on  a  separate 
label  which  is  prominendy  and 
conspicuously  displayed  in  immediate 
conjunction  with,  or  in  close  proximity 
to  the  label  containing  the  other 
required  information,  in  accordance 
with  the  requirements  of  9  300.21.  Where 
only  one  end  of  a  cloth  label  is  sewn  to 
the  product  in  such  a  manner  that  both 
sides  of  the  label  are  readily  accessible 
to  the  prospective  purchaser,  the 
required  fiber  content  information  may 
appear  on  the  reverse  side  of  the  label  if 
the  boat  side  of  such  label  cleariy  and 
conspicuously  shows  the  wording  Fiber 
Content  on  Reverse  Side.  On  products 
as  to  which  sectional  disclosure  is  used, 
an  additional  non-deceptive  label  may 
be  used  showing  the  complete  fiber 
content  information  with  percentages  as 
to  a  particular  section  or  area  of  the 
product  and  specifying  the  section  or 
area  referred  to. 


§300^1    Maintenance  of  racorde. 

(a)  Pursuant  to  the  provisions  of 
section  8  of  the  Act  every  manufacturer 
of  a  wool  product  subject  to  the  Act 
irrespective  of  whether  any  guaranty 
has  been  given  or  received,  shall 
maintain  records  showing  the 
information  required  by  the  Act  and 
Regulations  with  respect  to  all  such 
wool  products  made  by  such 
manufacturer.  Such  records  shall  show: 

(1)  The  fiber  content  of  the  product 
specified  in  section  4(a](2](A]  of  the  Act 

(2)  The  maximiun  percentage  of  the 
total  weight  of  the  wool  product  of  any 
non-fibrous  loading,  filling  or 
adulterating  matter  as  prescribed  by 
section  4(a)(2)(B)  of  the  Act. 

(3)  The  name,  or  registered 
identification  number  issued  by  the 
Commission,  of  the  manufactm%r  of  the 
wool  product  or  the  name  or  registered 
identification  number  of  one  or  more 
persons  subject  to  section  3  of  the  Act 
with  respect  to  such  wool  product. 

(4)  The  name  of  the  country  where  the 
wool  product  was  processed  or 
manufactured  as  prescribed  by  sections 
300.25a  and/or  .25b. 

(b)  Any  person  substituting  labels 
shall  keep  such  records  as  will  show  the 
information  on  the  label  removed  and 
the  name  or  names  of  the  person  or 
persons  from  whom  the  wool  product 
was  received. 

(c)  The  purpose  of  these  records  is  to 
permit  a  determination  that  the 
requirements  of  the  Act  and  Regulations 
have  been  met  and  to  establish  a 
traceable  line  of  continuity  from  raw 
material  through  processing  to  finished 


product  The  records  shall  be  preserved 
for  at  least  three  years. 

PART  301— RULES  AND 
REGULATIONS  UNDER  THE  FUR 
PRODUCTS  LABEUNQ  ACT 

The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  60  et  seq. 

The  Commission  is  amending  Part  301 
of  Title  16  of  the  Code  of  Federal 
Regulations  by  revising  9  301.19(1)  and 
301.41  to  read  as  follows: 

9301.19    Pdnthio.  dyeing,  bleaching  or 
ottierwtae  artMclaRy  Golortng. 


(1)  Any  person  subject  to  this  section 
who  incorrectly  marks  or  fails  to  mark 
fur  pelts  as  provided  in  paragraphs  (i) 
and  (j)  of  this  section  shall  be  deemed  to 
have  misbranded  such  products  under 
section  4(1)  of  the  Act  Any  person 
subject  to  this  section  who  furnishes  a 
false  or  misleading  affidavit  under 
paragraph  (k)  of  thds  section  or  fails  to 
give  the  notice  required  by  paragraph  (k) 
of  this  section  shall  be  deemed  to  have 
neglected  and  refused  to  maintain  the 
records  required  by  section  8(d]  of  the 
Act 

(1)  In  connection  with  paragraph  (h)  of 
this  section,  the  following  method  may 
be  used  for  detection  of  parts  per  milUon 
of  iron  and  copper  in  hairs  from  fur  peltf 
including  hairs  from  mink  pelts. 
Procedure  for  detection  of  parts  per 
million  of  iron  and  copper  in  hairs  from 
fur  pelts  including  mink  hairs. 

(2)  A  recommended  method  for 
preparation  of  samples  would  be: — 
Carefully  pluck  hair  samples  from  10  to 
15  different  representative  sites  on  the 
pelt  or  garment  This  can  best  be 
accomplished  by  using  a  long  nose 
stainless  steel  pliers  with  a  tip  diameter 
of  Vie  inch.  The  pliers  should  be 
inserted  at  the  same  angle  as  the  guard 
hairs  with  the  tip  opened  to  V*  inch. 
After  contact  with  the  hide,  the  tip 
should  be  raised  about  V*  inch,  closed 
tighUy  and  pulled  quickly  and  firmly  to 
remove  the  hair. 

(3)  Place  an  accurately  weighed 
sample  of  approximately  .1000  grams  of 
mink  hair  into  a  beaker  with  20  ml. 
concentrated  nitric  acid.  Evaporate  just 
to  dryness  on  a  hot  plate. 

(4)  If  there  is  any  organic  matter  still 
present  add  10  ml.  of  concentrated 
nitric  acid  (see  paragraph  7)  and  again 
evaporate  just  to  dryness  on  a  hot  plate. 
This  step  should  be  repeated  until  the 
nitric  acid  solution  becomes  clear  to 
light  green.  Add  10  ml.  of  1% 
hydrochloric  acid  to  the  dried  residue  m 
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the  beaker.  Wann  on  a  hot  plate  to 
insure  complete  solution  of  the  residue. 

(5)  A  recommended  analytical 
procedure  would  be  atomic  absorption 
spectrophotometry.  In  testing  for  iron, 
the  atomic  absotption  instrument  must 
have  the  capability  of  a  2  angstrom  band 
pass  at  the  2483  A  line.  When  analyzing 
for  iron  the  aii^oetylene  flame  should 
be  as  lean  as  possible. 

(6)  A  reagent  blank  should  be  carried 
through  the  entire  procedure  as  outlined 
above  and  the  final  results  corrected  for 
the  amounts  of  iron  and  com)er  found  in 
the  reagent  blank. 

(7)  If  bidhties  are  available  for 
handling  perdiloric  add,  a  preferred 
alternate  to  the  additional  nitric  add 
treatment  would  be  to  add  2  mL  of 
perchloric  add  and  8  mL  of  nitric  add. 
cover  the  beaker  with  a  watch  glass  and 
allow  the  solutions  to  become  dear  to 
light  green  before  removal  of  the  watch 
glass  and  evaporation  ji^t  to  dryness. 


9301.41    Malntsnancaofi 

(a)  Pursuant  to  section  3(e)  and 
section  8(d)(l],  of  the  Act  each 
manufacturer  or  dealer  in  fur  products 
or  furs  (induding  dressers,  dyers, 
bleachers  and  processors],  irrespective 
of  whether  any  guaranty  has  been  given 
or  received,  shaU  mwintnin  records 
showing  all  of  the  required  infonnation 
relative  to  such  fur  products  or  furs  in 
such  manner  as  will  readily  identify 
each  fur  or  fur  product  manufactured  or 
handled.  Such  records  shall  show: 

(1)  That  the  fur  produd  contains  or  is 
composed  of  natural,  pointed,  bleached, 
dyed,  tip-dyed  or  otherwise  artifidally 
colored  fur,  when  such  is  the  fact; 

(2)  That  the  fur  product  contains  used 
fur,  when  such  is  the  face- 
ts) The  name  or  names  (as  set  forth  in 

the  I^ir  Products  Name  Guide]  of  the 
animal  or  animals  that  produced  the  fur 

(4)  That  the  fur  produd  is  composed 
in  whole  or  in  substantial  part  of  paws, 
tails,  bellies,  sides,  flanks,  gills,  ears, 
throats,  heads,  scrap  pieces,  or  waste 
fur,  when  such  is  the  fact 

(5]  The  name  of  the  country  of  origin 
of  any  imported  furs  used  in  the  fur 
products; 

(6]  The  name,  or  other  identification 
issued  and  registered  by  the 
Commission,  of  one  or  more  of  the 
persons  who  manufacture,  import,  sell, 
advertise,  offer,  transport  or  distribute 
the  fur  product  in  commerce. 

(7)  llie  item  niunber  assigned,  or 
reassigned,  to  each  fur  or  fur  product  as 
set  out  in  §  301.40 

(b]  The  purpose  of  the  records  is  to 
pennit  a  detenninati(Hi  that  the 
requirements  of  the  Act  and  Regulations 
have  been  met  and  to  estabUsh  a 
traceable  b'ne  of  continuity  from  raw 


material  through  processing  to  finished 
product  The  records  shall  be  preserved 
for  at  least  three  years. 

PART  303-RULES  AND 
REGULATIONS  UNDER  THE  TEXTILE 
RBER  PRODUCTS  IDENTIFICATION 
ACT 

The  authority  dtation  for  Part  303 
continues  to  read  as  follows: 

Aathoritr  15  U.S.a  70  (et  aeq.] 

The  Commission  is  amending  Part  303 
of  Title  18  of  the  Code  of  Federal 
Regulations  by  revising  SS  303.16(a)  and 
303.39(a]  to  read  as  follows: 

S  303.16    Arrangwnsnt  and  dtsekMurs  of 


(a)  "Hie  infonnation  with  resped  to 
textile  fiber  products  required  to  be 
shown  and  displayed  upon  the  label 
shall  be  that  whidi  is  required  by  the 
Act  and  Regulations.  The  required 
information  may  appear  on  any  label 
attached  to  the  textile  fiber  product 
provided  all  the  pertinent  requirements 
of  the  Act  and  Regulations  are  met  and 
so  long  as  the  combination  of  required 
information  and  non-required 
information  is  not  misleading.  The 
required  information  shall  indude  the 
following: 

(1)  The  generic  names  and 
percentages  by  weight  of  the  constituent 
fibers  present  in  the  textile  fiber 
product  exdusive  of  permissive 
ornamentation,  in  amounts  of  five  per 
centum  or  more  and  any  fibers  disclosed 
in  accordance  with  S  303.3(b)  shall 
appear  in  order  of  predominance  by 
weight  with  any  percentage  of  fiber  or 
fibers  required  to  be  designated  as  other 
fiber  or  other  fibers  appearing  last 

(2)  The  name,  provided  for  in  9  303.19, 
or  registered  identification  number 
issued  by  the  Commission,  of  the 
manufacturer  or  of  one  or  more  persons 
marketing  or  handling  the  textile  fiber 
product. 

(3)  The  name  of  the  country  v^ere 
such  produd  was  processed  or 
manuiFactured,  as  provided  for  in 

9  303.33. 


9303.39    ItabitMMnosofrsoonls. 

(a)  Pursuant  to  the  provisions  of 
section  6  of  the  Act  every  manufacturer 
of  a  textile  fiber  produd  subjed  to  the 
Act  irrespective  of  whether  any 
guaranty  has  been  given  or  received, 
shall  maintain  records  showing  the 
information  required  by  the  Act  and 
Regulations  with  resped  to  all  such 
textile  fiber  products  made  by  such 
manufacturer.  Such  records  shall  show: 

(1)  llie  generic  names  and 
percentages  by  weight  of  the  constituent 


fibers  present  in  the  textile  fiber 
product  exdusive  of  permissive 
ornamentation,  in  amounts  of  five  per 
centum  or  more. 

(2)  The  name,  provided  for  in  9  303.19, 
or  registered  identification  number 
issued  by  the  Commission,  of  the 
manufacturer  or  of  one  or  more  persons 
mariceting  or  handling  the  textile  fiber 
produd. 

(3)  TTie  name  of  the  country  where 
such  product  was  processed  or 
manufactured  as  provided  for  in 

9  303.33. 

The  purpose  of  the  records  is  to  permit  a 
determination  that  the  requirements  of 
the  Act  and  Regulations  have  been  met 
and  to  establish  a  traceable  line  of 
continuity  from  raw  material  through 
processing  to  finished  product 
•        •        *        •        * 

By  direction  of  tlie  Commission. 
Benjandii  L  Dmiium. 
Acting  Secretary. 
[FR  Doc.  88-18898  Filed  8-17-68;  8:45  am] 

BIUJNQ  COOe  STSO-OI-M 


TENNESSEE  VALLEY  AUTHORITY 
18  CFR  Part  1301 

Revisions  to  Freedom  of  Information 
Act  (FOIA)  Regulations 

agency:  Tennessee  Valley  Authority 

(TVA). 

action:  Final  rule. 

summary:  This  rule  redesignates  the 
positions  responsible  for  handling  and 
determining  initial  requests  and 
administrative  appeals  under  the  FOIA 
to  reflect  TVA  organizational  changes. 
This  rule  was  not  published  in  proposed 
form  since  it  relates  to  agency 
organization,  procedure,  and  practice. 
Since  this  rule  is  nonsubstantive,  it  is 
being  made  effective  immediately. 
EFFECTTVE  DATE  August  18. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Gilbert  D.  Frauds.  Jr.,  (615)  632-8000. 

List  of  Subjeds  in  18  CFR  Part  1301 

Administrative  practice  and 
procedure,  Freedom  of  information, 
i*rivacy,  Sunshine  Acts. 

For  the  reasons  set  forth  in  the 
preamble,  Title  18,  Chapter  Xm  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1301^PROCEDURES 

1.  The  authority  citation  for  Part  1301 
continues  to  read  as  follows: 

Authority:  48  Stat.  58,  as  amended:  16 
U.S.C.  831-831dd,  unless  otherwise  noted. 
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2.  Section  1301.1  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  introductory  text  the  second  and 
third  sentences  of  paragraph  (c)(l)[i],  the 
first  sentence  of  paragraph  (c)(lj(ii],  the 
first  and  second  sentences  of  paragraph 
(c)(2)(i).  the  third  sentence  of  paragraph 
(c}(2](iij,  the  second  sentence  of 
paragraph  (c)(3)(i].  the  fourth  sentence 
of  paragraph  (c)(3}(ii).  and  the  third 
sentence  of  paragraph  (e]  as  follows: 

S  1301.1    Records. 


(b)  Requests.  Requests  to  inspect  and 
copy  TVA  records  shall  be  directed  to 
the  Manager,  Public  Affairs, 
Governmental  and  Public  Affairs, 
Tennessee  Valley  Authority,  Knoxville, 
Tennessee  37902-1499.  *  *  * 

(c)  *  *  * 

(1)  *  *  * 

(i)  *  *  *  Initial  determinations  shall 

be  made  by  the  Manager,  Public  Affairs 
or  the  Manager.  Public  Affairs'  designee. 
If  the  initial  determination  is  not  to 
comply  with  the  request,  the  notice  to 
the  person  making  the  request  shall 
include  a  statement  of  the  reasons  for 
the  denial  of  the  request;  a  notice  of  the 
right  of  the  person  making  the  request  to 
appeal  the  denial  to  the  Vice  President, 
Governmental  and  Public  Affairs,  and 
the  time  limits  therefor  and  the  name 
and  job  title  of  the  person  responsible 
for  the  initial  determination. 

(ii)  For  purposes  of  this  paragraph,  a 
request  is  deemed  to  be  received  by 
TVA  only  when  it  is  physically 
delivered  to  Governmental  and  Public 
Affairs  and  meets  all  the  requirements 
of  paragraph  (b)  of  this  section.  •  •  * 

(2)  *  *  * 

(i)  U  the  initial  determination  is  to 
deny  the  request,  the  person  making  the 
request  may  appeal  such  action  to  the 
Vice  President,  Governmental  and 
Public  Affairs.  Such  an  appeal  must  be 
taken  within  30  days  after  the  person's 
receipt  of  the  initi^  determination  and 
is  taken  by  delivering  a  written  notice  of 
appeal  to  the  Vice  President, 
Governmental  and  Public  Affairs, 
Tennessee  Valley  Authority,  Knoxville. 
Tennessee  37902-1499.  *  *  * 

(ii)  *  *  *  Determinations  of  appeals 
under  this  section  shall  be  made  by  the 
Vice  President,  Governmental  and 
Public  Affairs  or  the  Vice  President's 
designee.  •  *  • 

(3)  •  •  • 

(i)  *  *  *  Such  extension  may  not 
exceed  10  working  days,  and  a  decision 
to  make  such  extension  shall  be  made 
by  the  Manager,  Public  Affairs  or  the 
Manager,  Public  Affairs'  designee. 

(ii)  *  *  *  A  decision  to  make  an 
extension  under  this  paragraph  shall  be 


made  by  the  Vice  President. 
Govenunental  and  Public  Affairs  or  the 
Vice  President's  designee. 

(e)  *  •  •  A  pricelist  and  order  form 
for  some  of  the  most  frequently  asked 
for  TVA  publications  and  reports  are 
contained  in  form  TVA  3077,  which  may 
be  obtained  by  writing  the  Manager, 
Public  Affairs,  Governmental  and  Public 
Affairs,  Tennessee  Valley  Authority, 
Knoxville,  Tennessee  37902-1499.  *  *  * 
Cnvan  Crowril, 

Vice  President,  Governmental  and  Public 
Affairs. 
[FR  Doa  88-18888  Piled  8-17-68;  8:45  am] 

BOJJNQ  CODE  i120-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

N«w  Animal  Drugs  For  Use  in  Animal 
Feeds;  ChlortetracycUne 

agency:  Food  and  Drug  Administration. 
ACnOM;  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
American  Cyanamid  Co.  providing  for 
use  of  a  chlortetracycline  (CTC)  Type  A 
article  in  making  free-choice  cattle 
feeds.  The  free-dioice  cattie  feed  is  used 
as  an  aid  in  the  prevention  of 
anaplasmosis. 

EFFECTIVE  date:  August  18, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  C.  Taylor,  Center  for  Veterinary 
Medicine  (HFV-128).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-5247. 
SUPPLEMENTARY  INFORMATION! 

Americim  Cyanamid  Co.,  Berdan  Ave.. 
Wayne,  N]  07470,  filed  supplemental 
NADA  48-761  which  provides  for  the 
safe  and  effective  use  of  Aureomydn* 
Type  A  articles  (chlortetracycline 
calcium  complex  equivalent  to  10  to  100 
grams  per  pound  chlortetracycline 
hydrochloride)  to  manufacture  free- 
choice  feeds  for  beef  and  nonlactating 
dairy  cattie  such  as  feed  blocks  or  salt- 
mineral  mixes,  to  provide  a  minimum 
daily  dose  of  0.5  milligram  (mg)  CTC  per 
potmd  of  body  weight  for  use  as  an  aid 
in  the  prevention  of  anaplasmosis.  The 
manufactiue  of  specific  free-choice 
formulations  from  Type  A  medicated 
articles  must  be  approved  under  section 
512(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act]  and  must  be 


based  on  a  demonstration  of  drug 
stability  and  consiunption  which  is 
consistent  with  the  effective  dose; 
manufacture  of  individual  free-choice 
feed  formulations  must  be  approved 
under  an  application  pursuant  to  section 
512(m)  of  the  act  "This  supplemental 
NADA  is  approved  and  the  regulations 
in  21  CFR  558.128  are  amended 
accordingly.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
(FOI)  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20]  and  9  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2](ii),  a  summary  of  safety 
and  effectiveness  data  and  information 
submitted  to  support  approval  of  this 
application  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305].  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857,  from 
9  a.m.  to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d](l)(iii)  Uiat  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Audiority:  Sea  512, 82  Stat  343-351  (21 
U.S.C  3eOb]:  21  CFR  5.10  and  5.83. 

2.  Section  558.128  is  amended  by 
revising  paragraph  (a),  by  redesignating 
paragraph  (c)(4)  as  paragraph  (c)(S),  and 
by  adding  new  paragraph  (c)(4)  to  read 
as  follows: 

$558,128    Chtortetneyciine. 

(a)  Approvals.  Type  A  medicated 
artides:  10  to  100  grams  per  pound 
chlortetracycline  to  010042  in 
S  510.600(c)  of  this  chapter  35  grams 
chlortetracycline  with  7.7  percent  (35 
grams)  sulfamethazine  to  010042  in 
S  510.e00(c)  of  this  chapter. 
•        •        *        •        • 

(c)  *  •  • 

(4)  It  is  used  in  fi%e-choice  cattie  feeds 
such  as  feed  blocks  or  salt-mineral 
mixes  manufactured  from  approve  Type 
A  articles;  such  feeds  are  given  to  beef 
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cattle  and  otmlactatiag  dairy  cattle  to 
provide  a  daily  minimum  intake  of  0.5 
milligram  of  chlortetiacycline  per  pound 
of  body  weight  to  aid  in  the  prevention 
of  anaplasmosia:  the  use  of  tlusse  Type 
A  articlea  to  make  specific  &ee-dioice 
feed  formulations  must  be  approved 
under  section  612(b)  of  the  act  and  be 
based  on  a  demonstration  of  drug 
stability  and  consumption  which  is 
consistent  with  the  effective  dose;  the 
specific  free-choice  feed  formulations 
approved  in  this  paragraph  can  be 
manufactured  under  section  512(m]  of 
the  act. 


Dated:  August  11, 1988. 
Richaid  A.  Camevals, 

Deputy  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  of  Veterinary  Medicine. 
(FR  Doc  88-18695  FQed  8-17-88;  8:45  am] 

BtUJIM  CODE  4M0-O1-M 


INTERNATIONAL  DEVELDPMENT 
COOPERATION  AGENCY 

Agency  lor  International  Development 

22  CFR  Part  201 

[A.M>.RegulalkMi1] 

Miacelianeoua  Amendments 

AQENCy:  Agency  for  International 
Development.  IDCA 
action:  Final  rule. 

summary:  AI.D.  is  amending  its  rules 
applicable  to  A.I.D.-fhianced  commodity 
transactions  to  include  information  on 
OMB  approval  under  die  Paperwork 
Reduction  Act,  to  specify  that  the 
Bahamas  and  Taiwan  are  ineligible 
source  countries  under  A.I.D. 
Geographic  Code  941,  to  revise 
eligibility  requirements  for  incidental 
services  and  for  air  transportation  under 
through  bills  of  lading,  to  update  the 
definition  of  U.S.  flag  air  carrier  and 
provide  the  correct  citation  for  U.S.  flag 
air  carrier  availability  criteria,  and  to 
update  office  names. 
EFFECTIVE  date:  August  18, 198& 
FOR  FURTHER  INFORMATION  CONTACT: 
M/SER/PPE.  Kathleen  J.  O'Hara,  Room 
16001  SA-14,  Agency  for  International 
Development.  Washington.  DC  20523. 
Telephone  (703)  875-1534. 
SUPPLEMENTARY  INFORMATION:  The 
summary  of  AJJ}.  Geographic  Code  941 
is  amended  to  reflect  the  ^ct  that 
Taiwan  and  the  Bahamas  are  no  longer 
eligible  source  countries  under  this  code. 

The  $50,000  limitation  on  services 
incidental  to  a  commodity  procurement 
is  removed;  such  services  are  now 
limited  to  25  percent  of  the  total 


purchase  contract,  regardless  of  actual 
dollar  amount 

A  change  is  being  made  in  the 
transshipment  provision  for  air 
transportation  in  {  201.13(b]  to  indicate 
that  the  total  cost  on  a  through  bill  of 
lading  must  be  paid  to  an  eligible  carrier 
for  initial  international  carriage  on  an 
eligible  aircraft  in  order  to  be  eligible  for 
financing  under  the  transshipment 
provision.  ALD.'s  current  policy 
requires  payment  to  an  eligible  carrier, 
but  the  language  in  Regulation  1  does 
not  state  so  specifically.  The 
requirement  for  initial  international 
carriage  is  added  to  assure  that  the 
requirements  of  the  Fly  America  Act  are 
met. 

Other  changes  being  made  are 
editorial  only. 

The  Agency  has  determined  that  this 
rule  will  not  have  a  significiuit  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  This  rule  is  not  a  major  rule  for 
purposes  of  Executive  Order  12291  and 
has  been  submitted  to  OMB  in 
accordance  with  the  Executive  Order. 

The  pubhc  reporting  biuden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response,  except 
for  the  forms  at  Appendices  A  and  D 
which  are  estimated  to  average  15 
minutes  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Chiet 
Procurement  Plarming,  Policy  and 
Evaluation  Staff,  AID.,  Washington.  DC 
20523-1435,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washingtoa  DC  20S03. 

List  of  Subjects  in  22  CFR  Part  201 

Commodity  procurement  Foreign  aid. 
Grant  programs — ^foreign  relations,  Loan 
programs — ^foreign  relations. 

PART  201— RULES  AND  PROCEDURES 
APPLICABLE  TO  COymOOITY 
TRANSACTIONS  RNANCED  BY  AI.D. 

1.  The  authority  citation  in  Part  201  is 
revised  to  read  as  follows: 

Andnrtty:  22  U.S.C.  2381. 

Sut>part  A— Definitions  and  Seope  Of 
This  Part 

2.  A  new  §  201.03  is  added  to  read  as 
follows: 


9201i» 

Papamvoflc  Raduetion  Act 

The  following  information  collection 
and  recordkeeping  requirements 
estabhshed  by  this  Part  201  have  been 
approved  by  OMB  (OMB  Control  No. 
0412-0514  expiring  April  30, 1991  except 
where  noted): 

Section 

201.13(b)(1) 

201.13(b)(2) 

201.15(c) 

201.31(g) 

201.32(c) 

201.32(d) 

201.33 

201.52(a) 

201.74 

Appendix  A  (OMB  No.  0412-0012, 

expiration  WlyQlBlS]. 
Appendix  D  (OMB  No.  0412-0004, 

expiration  5/31/91). 

The  information  requested  will  be 
used  to  verify  compliance  with  statutory 
and  regulatory  requirements  and  to 
assist  in  administration  of  AJJ3.- 
financed  commodify  programs.  The 
submission  of  the  information  is 
required  in  order  to  receive  payment  for 
commodities  or  commodify-related 
services.  The  pubhc  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  30  minutes  per 
response,  except  for  the  forms  at 
Appendices  A  and  D  which  are 
estimated  to  average  15  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  seardiing 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Chief, 
Procurement  Planning,  PoUcy  and 
Evaluation  Staff,  AJ.D..  Washington,  DC 
20523-1435,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington,  DC  20503. 

Subpart  B— CondMons  Qovemino  ttte 
Eiigiiiiiity  of  Precursment  Transactions 
for  AiJ).  Financing 

S  201.11    [Amandad] 

3.  In  S  201.11  paragraph  (b)(4),  the 
summary  of  AIJ3.  Geographic  Code  941 
is  amended  by  inserting  "Bahamas" 
between  "Austria"  and  "Bahrain"  and 
by  inserting  "Taiwan  (Republic  of 
China)"  between  "Switzerland"  and 
"United  Arab  Emirates"  in  the  Ust  of 
countries  not  included  in  Code  941. 
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4.  Section  201.12  is  revised  to  read  as 
follows: 

S  201.12    EHgltiimy  Of  Incidental  scrvlCM. 
Incidental  services  may  be  financed 
under  the  same  implementing  docimient 
which  makes  funds  available  for  the 
procurement  of  equipment  only  if: 

(a)  Such  services  are  specified  in  the 
purchase  contract  relating  to  the 
equipment; 

(b)  The  price  satisfies  the 
requirements  of  9  201.68;  and 

(c)  The  portion  of  the  total  purchase 
conb'act  price  attributable  to  such 
services  does  not  exceed  25  percent. 

5.  In  S  201.13.  paragraph  (b)(l)(ii]  is 
revised  to  read  as  follows: 

S  201.13    EHgttXHty  of  delivery  servtcM. 

(b)*  *  * 

(1)  *  *  • 

(ii)  When  an  eligible  Sag  vessel  is  not 
available  for  shipment  a  suppher  may 
request  a  waiver  of  the  eligibihty 
requirements  prior  to  shipment  &om  the 
Office  of  Procurement,  Transportation 
Division.  A.I.D.,  Washington.  DC  20523, 
telephone  (703)  875-1300. 

6.  Section  201.13  paragraph  (b)(2]  is 
revised  to  read  as  follows: 


(2)  International  air  transportation 
costs,  (i)  A.I.D.  will  finance  only  those 
international  air  transportation  costs 
which  meet  the  requirements  of  this 
paragraph  (b](2].  For  the  purposes  of  this 
paragraph,  the  term  "U.S.  flag  air 
carrier"  means  one  of  a  class  of  air 
carriers  holding  a  certificate  under 
section  401  of  tiie  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1371)  authorizing 
operations  between  the  U.S.  or  its 
territories  and  one  or  more  foreign 
countries. 

(ii)(a)  Under  all  ALD.  grants  and 
under  AXD.  loans  when  the  authorized 
source  for  procurement  is  Geographic 
Code  000,  A.I.D.  will  finance  only  those 
costs  incurred  on  U.S.  flag  air  carriers 
unless  such  service  is  not  available. 

[b]  Under  AJJ).  loans  when  the 
authorized  source  for  procurement  is 
Geographic  Code  941,  AI.D.  will  finance 
only  those  cost  incurred  on  U.S., 
cooperating  country,  or  Geographic 
Code  941  flag  air  carriers  unless  such 
service  is  not  available. 

(c)  AXD.  will  finance  international  air 
truuportation  costs  incurred  on  aircraft 
under  flag  registry  of  any  free  world 
country  if  the  costs  are  part  of  the  total 
cost  on  a  through  bill  of  lading  paid  to 
an  eligible  carrier  for  initial 
international  carriage  on  an  aircraft 
which  is  eligible  in  accordfmce  with 


paragraph  (b)(2)(ii)  [a]  or  [b]  of  this 
section. 

(iii)(a)  Expenditures  for  international 
air  transportation  furnished  by  air 
carriers  which  are  not  eligible  under  the 
provisions  of  paragraph  (b)(2)(ii)  of  this 
section  will  be  financed  by  A.I.D.  only 
when  service  by  eligible  air  carriers  is 
unavailable.  Criteria  for  determining 
when  service  by  eligible  air  carriers  is 
unavailable  are  the  same  as  those 
published  at  48  CFR  47.40a-l  for 
determining  when  U.S.  flag  air  carriers 
are  unavailable.  Additional  guidance  on 
determining  when  service  is  unavailable 
may  be  obtained  from  the  Office  of 
Procurement,  Transportation  Division, 
telephone  (703)  875-1300. 
•        •        •        •        • 

7.  Section  201.13  paragraph  (b)(3)(iv) 
is  amended  by  removing  the  words 
"Office  of  Commodity  Management" 
and  inserting,  in  their  place,  the  words 
"Office  of  Procurement". 

Date:  July  15, 1988. 
John  F.  Owens, 

Associate  Assistant  to  the  Administrator  for 

Management 

[FR  Doa  88-1B440  Filed  8-17-68;  8:45  am] 

BRUNO  CODE  tlie-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  1208 

[NHTSA  Docket  No.  85-12;  Notice  31 
BIN  2127-AB30 

National  Minimum  Drlnldng  Age 

agency:  Federal  Highway 
Administration  (FHWA).  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  DOT. 
action:  Final  rule. 

summary:  On  April  7. 1986,  the 
President  signed  into  law  the 
Consolidated  Omnibus  Budget 
ReconciUation  Act  of  1985,  Pub.  L  99- 
272.  Section  4104  of  the  Act  amends  23 
U.S.C.  158,  passed  in  July  1984,  which 
established  twenty-one  as  the  National 
Minimum  Drinking  Age.  The  amendment 
makes  permanent  the  penalty  for  States 
that  have  failed  to  comply  with  section 
158.  It  also  provides  that  certain  States 
coming  into  rompUance  with  the  Act 
will  not  be  penalized  if  they  enact 
legislation  that  otherwise  complies,  but 
which  includes  "grandfather"  rights  to 
persons  between  the  ages  of  eighteen 


and  twenty-one.  The  amendments  made 
in  today's  final  rule  revise  portions  of 
the  agency's  regtilation  implementing 
section  158,  to  reflect  these  statutory 
changes.  These  amendments  do  not 
change  the  substantive  requirements  for 
States  to  avoid  the  withholding  of 
Federal  funds  under  the  Act;  they 
merely  implement  the  changes 
mandated  by  section  4104. 

dates:  The  amendments  made  by  this 
final  rule  are  effective  on  August  18. 
1968. 

FOR  FURTHER  INFORMATION  CONTACT 

In  NHTSA:  Mr.  George  Reagle. 
Associate  Administrator  for  Traffic 
Safety  Programs.  Room  5125.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590,  telephone  (202)  366-1755;  or 
Ms.  Heidi  L  Coleman,  Office  of  Chief 
Counsel.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Sti«et  SW..  Washington,  DC  20590, 
telephone  (202)  386-1834. 

In  FHWA:  Mr.  R.  Clarke  Bennett. 
Director.  Office  of  Highway  Safety, 
Room  3413,  Federal  Highway 
Administration,  400  Seventh  Street.  SW., 
Washington.  DC  20590,  telephone  (202) 
366-2131;  or  Mr.  David  Oliver.  Office  of 
Chief  Counsel,  Federal  Highway 
Administi'ation.  telephone  (202)  366- 
1350. 

SUPPLEMENTARY  INFORMATION:  On  April 
7. 1986.  the  ConsoUdated  Omnibus 
Budget  Reconciliation  Act  of  1985 
(COBRA).  Pub.  L  99-272  was  signed  into 
law  by  the  President.  Section  4104  of  the 
Act  amends  23  U.S.C.  158.  passed  in  July 
1984,  which  established  the  National 
Minimum  Drinking  Age.  The  amendment 
makes  permanent  the  penalty  on  States 
that  have  failed  to  comply  with  section 
158.  It  also  provides  that  certain  States 
coming  into  compliance  vvrith  the  Act 
vnll  not  be  penalized  if  they  enact 
legislation  that  othewise  complies,  but 
which  includes  "grandfather"  rights  to 
persons  between  the  ages  of  eighteen 
and  twenty-one. 

Background 

On  July  17. 1984.  the  President  signed 
Pub.  L  98-363  (23  U.S.C.  158).  which 
established  the  National  Minimum 
Drinking  Age.  The  Act  strongly 
encouraged  States  to  have  laws 
prohibiting  the  purchase  and  public 
possession  of  alcohoUc  beverages  by 
any  person  under  21  years  of  age  by 
withholding  a  portion  of  Federal-aid 
highway  funds  fi'om  States  without 
these  laws.  As  originally  enacted, 
section  158  required  the  Secretary  of 
Transportation  to  withhold  a  portion  of 
Federal-aid  highway  funds  from  any 
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State  whose  laws  permit  the  purchase  or 
public  possession  of  any  alcoholic 
beverage  by  a  person  who  is  less  than 
21  years  of  age.  It  provided  that  if  a 
State  does  not  enact  a  new  law  or 
amend  its  existing  laws  to  make  age  21 
the  legal  mininniin  drinking  age  by 
October  1, 1988,  five  percent  of  such 
State's  Federal-aid  highway  funds 
would  be  withheld  from  funds  required 
to  be  apportioned  on  that  date  under  23 
U.S.C.  104(b)(1),  104(b)(2),  104(b)(5), 
104(b)(6),  (primary  system,  secondary 
system.  Interstate  system  (including 
resurfacing,  restoring,  rehabilitating  and 
reconstructing  or  4R  funds)  and  urban 
system  funds).  If  by  October  1, 1987,  no 
law  is  adopted  or  amendments  made, 
ten  percent  of  the  State's  Federal-aid 
highway  funds  required  to  be 
apportioned  on  that  date  under  these 
sections  would  be  withheld.  Any  funds 
withheld  from  a  State's  apportionment 
in  accordance  with  the  Act  would  be 
promptly  apportioned  to  that  State  if  it 
came  into  compliance  in  any  succeeding 
fiscal  year. 

The  constitutionality  of  the  National 
Minimum  Drinking  Age,  23  U.S.C.  158. 
was  challenged  by  the  State  of  South 
Dakota  and  upheld  by  the  Supreme 
Court  of  the  United  States  in  a  decision 
rendered  on  June  23, 1987.  South  Dakota 

V.  Dole, U.S. ,  97  L.ED.2d  171, 

107  S.Ct  2793  (June  23, 1987). 

On  March  28, 1985,  the  National 
Highway  Traffic  Safety  Administration 
(Pi^ITSA)  and  the  Federal  Highway 
Administration  (FHWA)  issued  a  joint 
rule  (51 FR 10376)  to  implement  the 
National  Minimum  Drinking  Age.  The 
regulation  was  codified  in  23  CFR  Part 
120& 

In  accordance  with  the  regulation, 
each  State  was  notified  by  March  28, 
1988  of  the  agencies'  preliminary  review 
of  its  statutes,  and  by  May  30, 1988  of 
the  agencies  final  determination  of  the 
State's  compliance  or  non-compliance 
with  section  158  for  FY  1987.  Each  State 
determined  to  be  in  non-compliance  was 
permitted  to  submit  substantiating 
documentation  at  any  time  that  it 
amended  its  laws  to  conform  to  8 158. 
The  agencies  worked  closely  with  the 
States  to  aSord  them  an  adequate 
opportunity  to  comply  with  the  rule 
before  any  funds  were  withheld.  To 
date,  all  fifty  States  and  the  District  of 
Columbia  have  enacted  conforming  Age 
21  laws.  Only  Puerto  Rico  has  not 

At  the  time  the  COBRA  was  signed  by 
the  President  a  number  of  States  had 
included  sunset  clauses  in  their  laws. 
Section  158  (as  originally  enacted) 
provided  only  for  die  withholding  of 
funds  required  to  be  apportioned  on 
October  1. 1986  and  1987.  A  typical 
sunset  clause  would  result  in  die 


lowering  of  the  State's  minimum 
drinking  age  once  the  State  received 
these  apportionments.  For  example,  the 
State  would  pass  a  21  law,  and  receive 
its  apportionments  in  FY  1987  and  1988. 
Then,  under  the  sunset  clause,  the 
State's  minimum  drinking  age  would 
return  to  the  age  in  effect  prior  to 
enactment  of  the  complying  21  law. 
Congress  enacted  section  4104  of  the 
COBRA  amending  section  158, 
primarily  to  address  this  situation. 
Specifically,  section  4104  of  tiie  COBRA- 

•  Made  permanent  the  10  percent 
withholding  of  Federal-aid  highway 
funds  from  States  that  fail  to  comply 
with  section  158; 

•  Permitted  a  noncomplying  State 
that  enacted  an  otherwise  complying 
age-21  law  to  afford  "grandfather"  rights 
in  that  law  to  individuals  who  are  less 
than  21  years  of  age,  if  they  are  IB  years 
or  older  on  the  day  preceding  the 
effective  date  of  the  State  law  and  at 
that  time  could  lawfully  purchase  or 
publicly  possess  any  alcoholic  beverage 
in  the  State.  To  qualify,  the  age-21  law 
containing  the  grandfather  clause  must 
have  been  in  effect  "before  the  later  of 
(A)  October  1, 1988.  or  (B)  tiie  tenth  day 
following  the  last  day  of  the  first  session 
the  legislature  of  a  State  convene[d] 
after  [April  7. 1986]." 

•  Provided  that  funds  withheld  under 
section  158  bom  apportionment  on  or 
before  September  30, 1988  shall  be 
restored  to  a  State  that  makes  a 
complying  law  effective,  on  the  day 
following  the  law's  effective  date,  if  the 
funds  have  not  lapsed,  and  that  funds 
withheld  under  section  158  from 
apportionment  after  September  30, 1988 
shall  lapse  immediately.  It  also 
described  the  length  of  time  that 
withheld  and  subsequentiy  apportioned 
funds  would  remain  available  before 
they  lapse,  and  the  disposition  of  sums 
that  do  lapse. 

These  statutory  amendments,  and  the 
regidatory  changes  the  agencies  are 
making  to  implement  them,  are 
described  in  detail  below. 

Pennanent  lA^thholding  of  Funds 

Subsection  (a)  of  section  4104  makes 
permanent  the  annual  10  percent 
withholding  "of  the  amount  required  to 
be  apportioned  to  any  State  under  each 
of  sections  104(b)(1).  104(b)(2).  104(b)(5). 
and  104(b)(6)  of  [Titie  23]"  fit)m  States 
that  fail  to  comply  with  section  158. 
Prior  to  this  amendment  section  158 
required  the  withholding  of  10  percent  of 
the  apportionments  under  these  sections 
on  October  1. 1987.  but  not  thereafter. 
The  amendment  did  not  alter  the 
withholding  of  5  percent  of  these  funds 
under  section  158  on  October  1. 1988. 


Senator  Lautenberg,  the  author  of  the 
amendment  explained: 

My  amendment  will  make  the  10  percent 
withholding  of  highway  funds,  scheduled  to 
end  on  September  30, 1988,  pennanent  *  *  * 
This  change  will  essentially  establish 
Septemlwr  30. 1988,  as  the  date  by  which  the 
Congress  wants  to  see  uniformity  in  minimum 
drinking  ages  across  the  Nation.  S 15203, 
November  12, 1985,  daily  ed..  Congressional 
Record. 

The  agencies  note  that  at  this  time,  all 
fifty  States  and  the  District  of  Columbia 
have  passed  legislation  that  conforms 
with  the  National  Minimum  Drinking 
Age.  Only  Puerto  Rico  has  not  As  a 
result  of  the  statutory  amendments, 
Puerto  Rico  will  be  subject  to  a  10 
percent  withholding  of  Federal-aid 
highway  funds  every  fiscal  year  imtil  it 
does  pass  a  conforming  law.  In  addition, 
if  any  State  currenUy  in  compliance  with 
section  158,  changes  its  law  so  that  it  no 
longer  meets  the  National  Minimum 
Drinking  Age,  the  State  will  be  subject 
to  a  10  percent  withholding  of  Federal- 
aid  highway  funds  on  the  first  day  of  the 
fiscal  year. 

This  rule  amends  the  agencies' 
regulation  to  reflect  the  legislative 
change.  The  word  "first"  will  be  inserted 
before  the  phrase  "fiscal  year"  the 
second  place  it  appears  in  23  CFR 
1208.4(a).  In  23  CFR  1208.4(b),  the  phrase 
"each  fiscal  year  after"  will  replace  the 
phrase  "the  fiscal  year  succeeding". 

State  Grandfather  Clauses 

As  explained  by  Senator  Lautenberg 
in  debates  on  the  floor  of  the  Senate, 
section  4104  also  includes  a  "lenient 
provision  [which]  *  *  *  allows  States  to 
phase  in  their  21  laws  and  be  in 
compliance  with  Federal  law  provided 
they  do  so  expeditiously."  S18211, 
December  19. 1985.  daily  ed.. 
Congressional  Record. 

Specifically,  section  4104(b)  permits  a 
noncomplying  State  that  enacts  an 
otherwise  complying  age-21  law.  to 
afford  "grandfather"  rights  in  that  law  to 
individuals  who  are  less  than  21  years 
of  age.  if  they  are  18  years  or  older  on 
the  day  preceding  the  effective  date  of 
the  State  law  and  at  that  time  could 
lawfully  purchase  or  publicly  possess 
any  alcoholic  beverage  in  the  State.  To 
qualify,  the  age-21  law  containing  the 
grandfather  clause  must  have  been  in 
effect  "before  the  later  of  (A)  October  1, 
1986,  or  (B)  the  tenth  day  following  the 
last  day  of  the  first  session  the 
legislature  of  a  State  convene[d]  after 
[April  7, 1986]." 

As  noted  above,  only  Puerto  Rico  has 
yet  to  pass  legislation  which  conforms 
with  the  National  Minimum  Drinking 
Age,  and  the  agencies  understand  that 
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the  legislature  of  this  jurisdiction  has 
convened  since  April  7, 1986,  and  that  10 
days  have  already  lapsed  since  the  last 
day  of  its  legislative  session.  Some  of 
the  States  that  passed  conforming 
legislation  in  response  to  the  Federal 
law  included  grandfather  rights  in  their 
statutes.  The  agencies  reviewed  these 
statutes  and  determined  that  they  meet 
the  Federal  requirements. 

Notwithstanding  the  limited 
applicability  of  the  change  at  this  time, 
the  agencies  are  amending  their 
regulation  in  this  final  rule  to  reflect  the 
statutory  change,  by  adding  a  new 
S  120B.4(c). 

Period  of  Availability  f  m  Funds 

Senator  Lautenberg  explained,  in 
comments  preceding  its  enactment,  that 
section  4104  "ends  the  reimbursement  of 
withheld  funds  at  the  close  of  fiscal  year 
1988.  The  provision  also  *  *  *  extends 
the  availability  of  highway  funds 
withheld  so  that  States  will  not  simply 
lose  funds  when  they  lapse  under  the 
normal  procedures  of  the  highway  law." 
S 18211,  December  19, 1985,  dally  ed., 
Congressioned  Record. 

Prior  to  this  amendment,  section  158 
provided  that  any  funds  withheld  from  a 
State's  apportionment  would  be 
prompdy  apportioned  to  that  State  if  it 
came  into  compliance  in  any  succeeding 
fiscal  year.  It  was  silent  however,  with 
regard  to  the  period  of  time  during 
which  the  funds  withheld  from 
noncomplying  States  would  remain 
available  before  they  lapsed.  As  we 
explained  in  the  preamble  to  the  final 
rule  implementing  the  1984  Act  (51 FR 
10379),  the  agencies  determined  that  the 
funds  would  remain  available  for  the 
standard  periods  of  availability  of  the 
various  Federal-aid  highway  funds. 

Section  41(M(c),  addhig  subsection 
158(b)(l)(B],  provides  instead  that.  "No 
funds  withheld  [imder  section  158]  bom 
apportionment  to  any  State  after 
September  30, 1988,  shall  be  available 
for  apportionment  to  such  State."  In 
other  words,  any  State  which  is  found  to 
be  in  noncompliance  with  the  National 
Minimum  Drinking  Age  law  after 
September  30, 1968,  permanently  loses 
any  funds  withheld  after  that  date. 
(Funds  withheld  in  earlier  fiscal  years 
will  lapse  in  accordance  with  subsection 
158(bHlKA).  which  is  discussed  in  detail 
below.)  Currently,  this  provision  applies 
only  to  Puerto  Rico.  If  Puerto  Rico  fails 
to  meet  the  requirements  of  section  158 
by  September  30, 1988,  then  funds  will 
be  iwithheld  every  fiscal  year  until  it 
complies,  and  these  withholdings  will  be 
permanent  In  addition,  if  any  State 
currendy  in  compliance  writh  section 
158,  changes  its  law  so  that  it  no  longer 
meets  the  Nrtiooal  Minimum  Drinking 


Age,  then  funds  will  be  withheld  on  the 
first  day  of  the  fiscal  year  and  the 
withholding  will  be  permanent  The 
disposition  of  these  funds  would  be 
made  in  accordance  with  subsection 
158(b)(4),  which  is  described  in  detail 
below. 

The  remainder  of  this  discussion 
describes  the  applicability  of  the  other 
statutory  amendments,  which  focus 
primarily  on  the  availability  of  funds 
withheld  from  states  found  out  of 
compliance  with  section  158  on  or 
before  September  30, 1988. 

To  Summari2e  these  amendments  and 
their  applicability,  subsections 
158(b)(1)(A)  and  (b)(2),  as  amended, 
ident^  die  period  of  time  during  which 
funds  withheld  on  or  before  September 
30, 1988  remain  available  for 
apportionment  and  when  they  are  to  be 
restored  if  the  State  comes  into 
compliance  with  section  158  before  the 
funds  lapse.  Since  all  SO  States  and  the 
District  of  Colimibia  now  have  passed 
laws  which  have  been  determined  to  be 
in  compliance  with  section  158,  these 
two  subsections  now  apply  only  to 
Puerto  Rico.  Subsection  158(b)(3),  as 
amended,  established  the  period  of  time 
during  which  these  subsequenUy 
apportioned  funds  remain  available  to  a 
State  for  expenditure.  Of  the  States 
initially  found  to  be  out  of  compliance 
with  section  158  on  April  2, 1967,  seven 
will  have  had  previously  withheld  funds 
restored  to  them  after  coming  into 
compliance  with  section  158  before  the 
funds  lapse.  This  section  applies  to 
these  restored  funds.  If  Puerto  Rico 
complies  with  the  National  Minimum 
Drinking  Age  before  its  funds  lapse,  this 
section  would  apply  also  to  its  restored 
funds.  If  the  funds  withheld  from  Puerto 
Rico  lapse  before  they  are  restored,  their 
disposition  would  be  made  in 
accordance  with  subsection  158(bK4),  as 
amended,  in  an  effort  to  explain  these 
changes  as  clearly  as  possible,  the 
agencies  will  describe  the  amendments 
as  they  apply  to  the  affected  States. 

(1)  Puerto  Rico 

Subsection  158(b)(1)(A).  as  amended, 
identifies  the  period  of  time  during 
which  funds  withheld  from 
apportionment  to  a  State  on  or  before 
September  30, 1988  (if  the  funds  would 
have  been  apportioned  bat  for  the 
State's  noncompliance  with  section  158) 
remain  available  for  apportionment  The 
subsection  provides  that  these  funds 
shall  remain  available  for 
amwrtionment  for  the  following  periods 
of  time: 

*  *  *  MCtion  l(M(bH5)(A)  fund*  •hall  remain 
available  ontil  the  end  of  the  fiscal  year  for 
whkh  the  funds  are  authorized  to  be 
appropriated.  *  *  *  section  104(bHl). 


104(b)(2)  and  l(M(b)(6)  funds  shall  remain 
available  until  the  end  of  the  third  fiscal  year 
following  the  fiscal  year  for  which  the  funds 
are  authorized  to  be  appropriated  [Puerto 
Rico  does  not  have  Interstate  highways  and 
does  not  receive  an  apportionment  of  section 
104(b)(S)(A)  funds.] 

On  April  2, 1987,  5%  of  the  1987  fiscal 
year  apportionment  was  withheld  from 
Puerto  Rico  based  on  a  finding  that  it 
was  not  in  compliance  with  section  158. 
On  October  1, 1987, 10%  of  the  1988 
fiscal  year  apportiomnent  was  withheld 
bt>m  Puerto  Rico  on  that  basis.  Puerto 
Rico  was  informed  that  the  withheld 
funds  would  not  be  apportioned  imless 
it  came  into  compliance  with  section  158 
before  the  funds  lapse.  The  funds  would 
lapse  in  accordance  with  the  periods 
defined  in  subsection  158(b)(l)(A],  as 
amended. 

In  accordance  with  subsection 
158(b)(2),  as  amended,  if  Puerto  Rico 
makes  a  complying  law  effective  before 
September  30, 1990  (when  funds  will 
begin  to  lapse  under  subsection 
158(b)(1)(A),  as  amended),  these 
withheld  funds  will  be  restored  on  the 
day  following  the  effective  date  of  the 
law.  After  that  date,  from  the  funds 
previously  withheld,  only  those  which 
still  remain  available  for  apportionment 
will  be  restored.  Any  funds  that  are 
restored  to  Puerto  Rico  shall  remain 
available  for  expenditure  for  the  periods 
of  time  defined  in  subsection  158(b)(3), 
as  amended.  These  period  of  time  are 
described  in  detail  below. 

Sums  that  are  still  being  withheld 
from  Puerto  Rico  at  the  end  of  their 
period  of  availability,  shall  lapse  in 
accordance  with  section  158(b)(4),  as 
amended,  except  that  section 
104(b)(5)C3]  funds  (Interstate  4R  funds) 
shall  no  longer  be  available  to  Puerto 
Rico  under  that  section  but  shall  be 
made  available  by  the  Secretary  for 
projects  in  accordance  with  23  U.S.C. 
118(b). 

(2)  Colorado.  Idaho,  Montana,  Ohio, 
South  Dakota.  Tennessee,  Wyoming 

On  April  2, 1987,  5%  of  die  1987  fiscal 
year  apportionment  was  withheld  also 
from  the  seven  States  listed  above, 
based  on  a  finding  that  they  were  not  in 
compliance  with  section  158  at  that  time. 
By  October  1, 1987,  five  of  these  seven 
States  had  complied  with  section  158 
and,  therefore,  of  these  seven.  10%  of  the 
1988  fiscal  year  apportionment  was 
witUield  only  from  South  D^ota  and 
Wyoming.  Both  of  these  States  have 
since  passed  laws  that  conform  with 
section  158. 

Subsecticn  158(bK2).  as  amended, 
provides  diat  any  State  which  is  found 
in  noncompliance  with  the  National 
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Minimum  Drinking  Age  on  or  before 
September  30, 1988,  and  which  makes  a 
complying  law  effective  before  the  last 
day  of  the  period  of  availability  for  the 
previously  withheld  funds,  shall  be 
apportioned  the  previously  withheld 
funds  remaining  available  on  the  day 
following  the  effective  date  of  the  law. 
Colorado,  Idaho,  Montana,  Ohio  and 
Tennessee  passed  complying  laws  that 
became  effective  before  September  30, 
1987,  and  had  their  funds  restored  in 
accordance  with  this  provision.  South 
Dakota  passed  a  complying  law  that 
became  effective  on  April  1, 1988,  and 
had  its  funds  restored  on  April  2  of  this 
year.  Wyoming  passed  a  complying  law 
that  is  scheduled  to  become  effective  on 
July  1, 1988,  and  will  have  its  funds 
restored,  as  the  subsection  provides,  on 
the  day  following  the  effective  date  of 
this  law. 

The  funds  that  have  been  (or  will  be] 
restored  to  these  States  shall  remain 
available  for  expenditure  for  the  periods 
of  time  defined  in  subsection  158Cb)(3), 
as  amended.  This  subsection  provides 
that  Interstate  construction  funds, 
apportioned  under  section  104(b)(5)(A], 
shall  remain  available  for  expenditure 
until  the  end  of  the  fiscal  year 
succeeding  the  fiscal  year  in  which  the 
funds  are  apportioned.  All  remaining 
funds  shall  remain  available  for 
expenditure  until  the  end  of  the  third 
fiscal  year  succeeding  the  fiscal  year  in 
which  the  funds  are  apportioned.  In 
their  notifications  of  apportionment, 
these  States  have  been  (or  will  be) 
notified  of  the  periods  of  time  during 
which  these  restored  funds  will  be 
available  for  expenditure. 

Sums  that  have  been  apportioned  to  a 
State  but  have  not  been  obligated  at  the 
end  of  their  period  of  availability  shcill 
lapse,  in  accordance  with  section 
158(b)(3),  as  amended,  except  that 
section  104(b)(5)  (Interstate  construction 
and  4R)  funds  shall  no  longer  be 
available  to  the  State  under  that  section 
but  shall  be  made  available  by  the 
Secretary  for  projects  in  accordance 
with  23  U.S.C.  118(b). 

This  rule  amends  S  1208.5  of  the 
agencies'  regulation,  and  adds  three  new 
subsections,  numbered  SS  1208.6, 1208.7 
and  1208.8  to  reflect  these  statutory 
changes.  As  explained  below,  the 
current  S  1208.6  has  been  deleted. 

NotificatioD  of  Compliance 

Section  1208.6  of  the  current 
regulation  prescribed  the  procedures  for 
notifying  each  State  of  its  compliance  or 
non-comphance  with  the  National 
Minimum  Drinking  Age  prior  to  the 
apportionment  or  withholding  of  funds 
required  to  be  apportioned  on  October  1, 
1986  and  1987.  Since  these 


apportionments  have  already  been 
made,  this  section  is  being  deleted  A 
new  S  1208.9  is  being  added  to  prescribe 
the  procedures  for  notifying  each  State 
of  its  compUance  or  noncompUance  with 
the  National  Minimimi  Drinking  Age  in 
the  future.  The  procedural  format  is 
essentially  being  retained.  The 
procedures,  however,  are  being  changed 
slightiy,  so  that  the  notification  to  States 
of  their  compUance  or  noncompliance 
with  the  National  Minimum  Drinking 
Age  can  be  accompUshed  through 
FHWA's  normal  certification  of 
apportionments  process.  This  change  is 
intended  to  simplify  the  process  for  both 
the  Federal  government  as  well  as  for 
the  States. 

These  procedures  will  be  followed  to 
advise  Puerto  Rico  of  the  funds  that  will 
be  withheld  from  apportionment  if  it 
does  not  pass  legislation  that  conforms 
with  the  National  Minimum  Drinking 
Age  law.  These  procedures  would  be 
followed  also  to  advise  a  complying 
State  that  subsequentiy  comes  out  of 
compliance,  of  the  funds  that  would  be 
withheld  from  apportionment  to  that 
State. 

Federalism  Assessment 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  it  has  no  federalism 
implication  that  warrants  the 
preparation  of  a  federahsm  assessment. 

Economic  and  Other  Effects 

The  agencies  have  analyzed  the  effect 
of  this  action  and  have  determined  that 
it  is  not  "major"  within  the  meaning  of 
Executive  Order  12291  or  "significant" 
within  the  meaning  of  Department  of 
Transportation  regulatory  pohdes  and 
procedures.  The  regulatory  impact  is  not 
greater  than  $100  iidllion.  Accordingly,  a 
full  regulatory  evaluation  is  not 
necessary.  Moreover,  this  rule  merely 
implements  the  non-discretionary 
aspects  of  the  new  law.  Thus,  any 
economic  impact  that  may  occur  will  not 
be  attributable  to  this  regidation,  but 
will  be  instead  the  result  of  the  Federal 
statute  and  of  State  decisions  on 
whether  to  conform  with  the  Federal 
Statiite. 

Because  this  regulation  relates  to 
grants,  the  notice  and  comment 
requirements  estabUshed  in  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  are  not  appUcable.  Moreover,  the 
legislative  changes  addressed  in  this 
final  rule  involve  no  discretion  on  the 
part  of  the  agencies.  The  revisions  in 
this  document  merely  reflect  statutory 
changes  mandated  by  section  4104  of 
the  COBRA  These  regulatory  changes 


require  no  interpretation  and  provide 
the  agencies  with  no  discretion. 

Because  the  agencies  are  not  required 
to  pubhsh  a  notice  of  proposed 
rulemaking  regarding  this  rule,  the 
agencies  are  not  required  to  analyze  the 
effect  of  this  rule  on  small  entities,  in 
accordance  with  the  Regulatory 
Flexibilify  Act  The  agencies  have 
nonetheless  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  I  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  If  funds  are  withheld  under  the 
regulation,  the  withholding  will  be  from 
the  States  which  are  not  small  entities. 

The  agencies  have  also  analyzed  this 
action  for  the  purpose  of  the  National 
Environmental  Policy  Act  The  agencies 
have  determined  that  this  action  will  not 
have  any  effect  on  the  human 
environment 

Effective  date 

Because  the  amendments  are  not 
covered  by  the  Administrative 
Procedure  Act  and  since  they  only 
contain  technical  changes  or  merely 
implement  legislative  changes  and  do 
not  impose  any  additional  requirements, 
the  amendments  are  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjecta  in  23  CFR  Part  1206 

Alcohol.  Highway  safety. 

In  accordance  with  the  foregoing.  Part 
1208  of  Tide  23  of  the  Code  of  Federal 
Regulations  is  tunended  as  follows: 

PAFIT  1208-{  AMENDED] 

1.  The  authorify  citation  for  Part  1206 
is  revised  to  read  as  follows: 

Authority:  23  U.S.C.  158;  delegation  of 
authority  at  49  CFR  1.48  and  1.50. 

$1208.4    [AiMfMtod] 

2.  In  S  1208.4(a),  the  word  "first"  is 
added  before  the  phrase  "fiscal  year" 
the  second  place  it  appears.  In 

§  1208.4(b],  the  words  "the  fiscal  year 
succeeding"  are  removed  and  in  their 
place  is  added  the  phrase  "each  fiscal 
year  after". 

3.  Section  1208.4(c)  is  added  to  read  as 
follows: 


(c)  A  State  that  has  in  effect  a  law 
which  permits  the  purchase  and  pubUc 
possession  in  the  State  of  any  alcohoUc 
beverage  by  a  person  who  is  less  than 
21  years  of  age,  but  18  years  or  older  on 
the  day  preceding  the  effective  date  of 
the  State  law  and  at  that  time  could 
lawfully  purchase  or  publicly  possess 
any  alcoholic  beverage  in  the  State,  will 
be  deemed  to  be  in  compliance  with 
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paragraphs  (a)  and  (b)  of  this  section  in 
each  fiscal  year  in  wHch  the  law  is  in 
effect  provided: 

(1)  The  law  must  be  in  effect  before 
the  later  of  (i)  October  1. 1986  or  (ii)  the 
tenth  day  following  the  last  day  of  the 
first  session  the  legislature  of  the  State 
convenes  after  April  7. 1986;  and 

(2)  The  State  law  otherwise  makes 
unlawful  the  purchase  and  public 
possession  in  the  State  of  any  alcoholic 
beverage  by  a  person  who  is  less  than 
21  years  of  age. 

4.  Section  1208.5  is  revised  to  read  as 
follows: 

Pwlod  of  availablUty  of  wlthhaM 


91206^ 
funds. 

(a)  Funds  withheld  under  S  1206.4 
from  apportionment  to  any  State  on  or 
before  September  30, 1988  wiD  remain 
available  for  apportionment  as  follows: 

(1)  If  the  funds  would  have  been 
apportioned  under  23  U.S.C.  104(b)(5)(A) 
but  for  this  section,  the  funds  will 
remain  available  until  the  end  of  the 
fiscal  year  for  which  the  funds  are 
authorized  to  be  appropriated. 

(2)  If  the  funds  would  have  been 
apportioned  under  23  U.S.C.  104(b)(5)(B) 
but  for  this  section,  the  funds  will 
remain  available  until  the  end  of  the 
second  fiscal  year  following  the  fiscal 
year  for  which  the  funds  are  authorized 
to  be  appropriated. 

(3)  If  the  funds  would  have  been 
apportioned  under  23  U.S.C.  104(b)(1). 
104(b)(2)  or  104(b)(e)  but  for  this  section, 
the  fimc^  will  remain  available  until  the 
end  of  the  third  fiscal  year  following  the 
fiscal  year  for  which  the  funds  are 
authorized  to  be  appropriated. 

(b)  Funds  withheld  under  9  1208.4 
from  apportionment  to  any  State  after 
September  3a  1988  will  not  be  available 
for  apportionment  to  the  State. 

5.  Section  1208.8  is  revised  to  read  as 
follows: 

S120M    ApportkNUMnl  of  wIthlMid  funds 
aflsr  oompHancs. 

Funds  withheld  under  {  1208.4  from 
apportionment,  which  remain  available 
for  apportionment  under  S  1208.5(a).  will 
be  apportioned  to  any  State  that  makes 
effective  a  law  prohibiting  the  purchase 
or  public  possession  in  the  State  of  any 
alcoholic  beverage  by  a  person  who  is 
less  than  21  years  of  age  before  the  last 
day  of  the  period  of  availability  as 
defined  in  1 120e.5(a).  The  funds  will  be 
apportioned  to  the  State  on  the  day 
following  the  effective  date  of  the  law. 

8.  Section  1208.7  is  added  to  read  as 
follows: 


91208.7    PsrtodofavaHabiltyaf 
■ubssqusnHy  spportlonsd  funds. 

(a)  Funds  apportioned  pursuant  to 
9  1206.8  will  remain  available  for 
expenditure  as  follows: 

(1)  Funds  apportioned  under  23  U.S.C. 
104(b)(5)(A)  will  remain  available  until 
the  end  of  the  fiscal  year  succeeding  the 
fiscal  year  in  which  the  funds  are 
apportioned. 

(2)  Funds  apportioned  under  23  U.S.C. 
104(b)(1).  104(b)(2).  104(b)(5)(B).  or 
104(b)(6)  will  remain  available  ontil  the 
end  of  the  third  fiscal  year  succeeding 
the  fiscal  year  in  which  the  funds  are 
apportioned. 

(b)  Sums  apportioned  to  a  State 
pursuant  to  i  1208.8  and  not  obligated  at 
the  end  of  the  periods  defined  in 

9  1206.7(a),  shall  lapse  or,  in  the  case  of 
funds  apportioned  under  23  U.S.C. 
104(b)(5),  shall  lapse  and  be  made 
available  by  the  Secretary  for  projects 
in  accordance  with  23  U.S.C.  116(b). 

7.  Section  1208.8  is  added  to  read  as 
follows: 

91208J    Effect  ef  noncowipllance. 

If  a  State  has  not  made  effective  a  law 
prohibiting  the  purchase  and  public 
possession  in  the  State  of  any  alcoholic 
beverage  by  a  person  who  is  less  than 
21  years  of  age  at  the  end  of  the  period 
for  which  funds  withheld  under  9  1206.4 
from  apportionment  are  available  for 
apportionment  to  a  State  under  9  1208.5. 
then  such  funds  shall  lapse  or,  in  the 
case  of  funds  withheld  from 
apportionment  under  23  U.S.C.  104(b)(5), 
shall  lapse  and  be  made  available  by 
the  Secretary  for  projects  in  accordance 
with  23  U.S.C.  118(b). 

8.  Section  1206.9  is  added  to  read  as 
follows: 

91208.9    Procedures  affecting  States  In 


(a)  Every  fiscal  year,  each  State 
determined  to  be  in  noncompliance  with 
the  National  Minimum  Drinking  Age, 
based  on  NHTSA's  and  FHWA's 
preliminary  review  of  its  statutes  for 
compliance  or  non-compliance,  will  be 
advised  of  the  funds  expected  to  be 
withheld  under  9  1208.4  from 
apportionment  as  part  of  the  advance 
notice  of  apportionments  required  under 
23  U.S.C.  104(e).  normally  not  later  than 
ninety  days  prior  to  final  apportionment. 

(b)  If  NHTSA  and  FHWA  determine 
that  the  State  is  in  noncomplience  with 
the  National  Minimiun  Drinking  Age 
based  on  their  preliminary  review,  the 
State  may,  within  30  days  of  its  receipt 
of  the  advance  notice  of 
app<Mrtionments,  submit  dociunentation 
showing  why  it  is  in  compliance. 
Documentation  shall  be  submitted  to  the 
National  Highway  Traffic  Safety 


Administration.  400  Seventh  Street  SW.. 
Washington.  DC  20590. 

(c)  Every  fiscal  year,  each  State 
determined  to  be  in  noncompliance  with 
the  National  Minimum  Drinking  Age, 
based  on  NHTSA's  and  FHWA's  final 
determination  of  compliance  or 
noncompliance,  will  receive  notice  of 
the  funds  being  withheld  under  9  1208.4 
from  apportionment  as  part  of  the 
certification  of  apportionments  required 
under  23  U.S.C  104(e),  which  normally 
occurs  on  October  1  of  each  fiscal  year. 

Issued  on  August  12, 1988. 
Robert  E.  Furls. 
Federal  Highway  Administrator. 
Diane  K.  Steed. 

National  Highway  Traffic  Safety 
Administrator. 
[FR  Doc  8ft-18779  Filed  8-17-68;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Office  Of  ttM  Attorney  General 

28CFRPartO 

[Order  No.  1297-88] 

Special  Independent  Counsel  for 
Membera  of  Congress 

AQENCV:  Department  of  Justice. 
ACTiOW:  Final  rule. 

8UMMAMY:  This  order  amends  28  CFR 
Part  0  to  reflect  the  policy  within  the 
Department  of  Justice  for  the  special 
handling  of  allegations  of  criminality 
against  a  Member  of  Congress.  It  is 
being  placed  in  the  Code  of  Federal 
Regulations  so  that  the  Department's 
regulations  will  contain  an  accurate 
description  of  the  Attorney  General's 
prosecutorial  authority  in  this  area. 
EFFECnve  DATE  August  11, 1988  except 
as  to  any  criminal  investigation  certified 
within  30  days  thereof  by  the  Assistant 
Attorney  General  for  the  Criminal 
Division  to  the  Attorney  General  as 
being  ongoing  on  the  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  C.  Keeney.  Criminal  Division; 
telephone  number  202-633-2621.  This  is 
not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  This 

regidation  sets  forth  the  policy  within 
the  Department  of  Justice  for  the 
handling  of  allegations  against  Members 
of  Congress.  It  is  designed  to  promote 
confidence  in  the  integrity  of 
investigations  and  prosecutions  for 
violations  of  federtd  criminal  law  and  is 
based  in  part  on  the  regulations  used  by 
the  Department  in  connection  with  the 
Watergate  Special  Prosecutors.  By 
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II 


announcing  a  policy  that  special 
independent  counsels  will  investigate 
any  criminal  law  allegation  against  a 
Member  of  Congress,  the  Department 
will  be  able  to  remove  any  real  or 
apparent  concern  that  a  particxilar 
investigation  may  be  politically 
motivated.  Since  the  decision  whether  to 
prosecute  will  be  made  by  an  individual 
who  has  no  long-term  aviation  with 
the  Department  or  any  branch  of 
government,  it  will  demonstrate  to  the 
public  that  neither  political  hostihty  nor 
political  favoritism  played  a  part  in  the 
final  decision.  This  rule  will  Uierefore 
provide  for  nondiscretionary  referral  to 
a  special  independent  counsel  whenever 
the  Attorney  General  determines  that 
there  is  specific  and  credible  evidence 
that  any  Member  of  Congress  has 
violated  a  federal  criminal  law  other 
than  certain  specified  misdemeanors. 
This  is  not  a  major  rule  within  the 
meaning  of  Exec  Order  No.  12291.  This 
will  not  have  an  impact  on  a  significant 
number  of  small  businesses.  5  U.S.C. 
901. 

List  of  Subjects  in  28  CFR  Part  0 

Authority  delegations  (Government 
agencies). 

By  the  authority  vested  in  me 
including  28  U.S.C.  509,  510,  515,  516, 
517,  519  and  5  U.S.a  301  and  3101, 
Subpart  B  of  Part  0  of  title  28  of  the  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  0— ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

1.  The  authority  citation  for  Part  0  is 
revised  to  read  as  follows: 

Authority:  6  U.S.C  301, 2303,  3101;  8  U.S-C 
1103. 1324A.  1427(g);  IS  U.S.C.  e44(k):  18 
U.S.a  2254,  3621.  3622,  4001.  4041. 4042,  4044, 
4082,  4201  et  aeq.,  6003(b];  21  U.S.C.  871, 
861(d].  904:  22  U.S.C.  263a.  1621-16450, 1622 
note;  28  U.S.C  509,  510,  515,  517,  519,  524,  543, 
552,  552a,  see;  31  U.S.C.  1108,  3801  et  aeq.;  SO 
U.S.C.  App.  2001-2017p;  Pub.  L  No.  91-513, 
sec  501;  EO 11919;  EO 11287;  EO 11300. 

2.  Subpart  B  is  amended  by  adding  a 
new  S  0.14  to  read  as  follows: 

§  0.14    Special  Independent  Counsel  for 
Msmbers  of  ConQfese. 

(a)  Initial  investigation.  Whenever  the 
Attorney  General  receives  information 
&om  any  source  indicating  that  either  a 
United  States  Senator  or  Member  of  the 
House  of  Representatives  has  violated 
any  federal  criminal  law  other  than  a 
violation  classified  as  a  Class  B  or  C 
misdemeanor,  he  shall  determine  within 
15  days  whether  there  are  sufficient 
grounds  to  initiate  a  preliminary 
investigation.  If  within  that  15-day 
period  the  Attorney  General  determines 
that  the  information  is  not  specific  or  is 


not  from  a  credible  source,  then  the 
Attorney  General  shall  close  the  matter. 
If  within  that  15-day  period  the  Attorney 
General  determines  Uiat  the  infonnation 
is  specific  and  from  a  credible  source,  or 
is  unable  to  so  determine,  the  Attorney 
General  shall,  in  either  case,  commence 
a  preliminary  investigation  with  respect 
to  that  information,  except  as  provided 
in  paragraph  (j)  of  this  section. 

(b)  Preliminary  investigation.  If  a 
preliminary  investigation  is  imdertaken 
as  specified  in  paragraph  (a)  of  this 
section,  the  Attorney  General  shall 
conduct  such  preliminary  investigation 
within  90  days  to  determine  whether 
there  are  reasonable  grounds  to  believe 
that  further  investigation  is  warranted. 
In  conducting  this  investigation,  the 
Attorney  General  shall  not  convene 
grand  juries,  enter  into  plea  bargains, 
grant  immunity,  or  issue  subpoenas.  If  it 
is  determined  that  there  is  no 
reasonable  grounds  to  believe  that 
further  investigation  is  warranted,  the 
matter  shall  be  closed  and  the  Attorney 
General  shaU  so  notify  the  subject  of  the 
preliminary  investigation.  If  it  cannot  be 
determined  within  90  days  whether  a 
preliminary  investigation  should  be 
imdertaken  or  if  it  is  determined  that 
one  should  be  undertaken,  the  matter 
shall  be  referred  to  a  special 
independent  counsel  under  paragraph 
(c)  of  this  section. 

(c)  Appointment  of  a  Special 
Independent  Counsel.  The  Attorney 
General  shall  appoint  a  special 
independent  coimsel  to  investigate  any 
Member  of  Congress  where  under 
paragraph  (b)  of  this  section  that 
appointment  is  required.  The  Attorney 
General  shall  define  the  special 
independent  counsel's  jurisdiction  and 
may  expand  it  whenever  he  deems 
necessary.  The  initial  grant  of 
jurisdiction  shall  be  deemed  to  include 
the  authority  to  investigate  and 
prosecute  federal  crimes,  other  than 
those  classified  as  Class  B  or  C 
misdemeanors,  that  may  arise  out  of  the 
matter  initially  referred  to  the  special 
independent  counsel  by  the  Attorney 
General,  including  perjury,  obstruction 
of  justice,  destruction  of  evidence,  and 
intimidation  of  witnesses.  The  special 
independent  counsel  shall  be  an 
individual  with  appropriate  experience 
to  conduct  a  prompt  thorough,  and 
efficient  investigation.  The  Attorney 
General  shall  not  appoint  as  a  special 
independent  counsel  any  person  who 
holds  any  office  or  profit  or  trust  in  any 
branch  of  the  government  of  the  United 
States.  The  Attorney  General  may 
disclose  the  identity  of  the  specif 
independent  counsel  and  the  scope  of 
his  jurisdiction  at  any  point  after  the 
appointment  if  it  would  be  in  the  best 


interest  of  justice.  If  the  special 
independent  counsel  resigns,  dies,  or  is 
removed,  the  Attorney  General  may 
appoint  a  replacement  to  complete  the 
investigation. 

(d)  Authority  of  the  Special 
Independent  Counsel.  Any  special 
independent  counsel  appointed  under 
this  section  shall  exercise,  within  the 
scope  of  his  jurisdiction,  the  full  power 
and  independent  authority  to  exercise 
all  investigative  and  prosecutorial 
functions  of  the  Attorney  General, 
except  for  those  matters  that  specifically 
require  the  Attorney  General's  personal 
action  under  18  U.S.C.  2516.  Neither  the 
Attorney  General  nor  any  other  officer 
or  employee  of  the  Department  will 
countermand  or  interfere  with  any 
decision  or  action  of  the  special 
independent  counsel  regarding  the 
matter  imder  investigation.  Except  as 
provided  herein,  the  special  independent 
counsel  shall  determine  whether  and  to 
what  extent  he  will  inform  or  consult 
with  the  Attorney  General  or  others 
within  the  Department  about  the 
conduct  of  his  duties  and 
responsibilities.  The  special 
independent  counsel's  authority 
includes: 

(1)  Conducting  proceedings  before 
grand  juries  and  other  investigations; 

(2)  Participating  in  court  proceedings 
and  engaging  in  any  litigation,  including 
civil  and  criminal  matters,  that  the 
special  independent  counsel  deems 
necessary; 

(3)  Appealing  any  decision  of  a  court 
in  any  proceeding  in  which  the  special 
independent  counsel  participates  in  an 
official  capacity; 

(4)  Reviewing  all  available 
documentary  evidence; 

(5)  Determining  whether  to  contest  the 
assertion  of  any  testimonial  privilege; 

(6)  Receiving  appropriate  national 
security  clearances; 

(7)  Making  an  appUcation  to  any 
federal  court  for  a  grant  of  immunity  to 
any  witness,  or  for  warrants,  subpoenas, 
or  other  court  orders,  and  for  purposes 
of  6003,  6004,  and  6005  of  title  18, 
exercising  the  authority  vested  in  a 
United  States  Attorney  or  the  Attorney 
General; 

(8)  Inspecting,  obtaining,  or  using  the 
original  or  a  copy  of  any  tax  return,  in 
accordance  with  apphcable  statutes  and 
regulations,  and,  for  purposes  of  section 
6103  of  the  Internal  Revenue  Code  of 
1986  and  the  regulations  issued 
thereunder,  exercising  the  powers 
vested  in  a  United  States  Attorney  or 
the  Attorney  General; 

(9)  Initiating  and  conducting 
prosecutions  in  any  court  of  competent 
jurisdiction,  framing  and  signing 
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indictments,  filing  infonnations,  and 
handling  all  aspects  of  any  case,  in  the 
name  of  the  United  States;  and 

(10)  Consulting  with  the  United  States 
Attorney  for  the  district  in  which  any 
violation  of  law  with  respect  to  which 
the  special  independent  counsel  is 
appointed  was  alleged  to  have  occurred. 

(e)  Personnel  and  Budget  Any  special 
independent  counsel  appointed  under 
this  section  shaU  be  authorized  to 
request  the  assignment  of  any 
Department  employee  to  assist  the 
special  independent  counsel.  The 
special  independent  counsel  shall  assign 
the  duties  of  such  employees  while  they 
are  assigned  to  the  special  independent 
counsel.  If  necessary,  the  special 
independent  counsel  may  request  that 
the  Attorney  General  hire  additional 
personnel  from  outside  the  Department 
All  personnel  in  the  Department, 
including  United  States  Attorneys,  shall 
cooperate  to  the  fullest  extent  possible 
with  the  special  independent  counsel. 
The  Attorney  General  shall  determine 
the  budget  for  the  special  independent 
counsel  and  may  approve  any  increases 
that  may  be  necessary. 

(f)  Reaponaibilities  of  the  Special 
Independent  Counsel.  When  the  special 
independent  counsel  has  completed  the 
investigation  the  special  independent 
counsel  shall  either 

(1)  Initiate  and  complete  a  criminal 
prosecution  of  the  subject  Member  of 
Congress  or 

(2)  Issue  a  final  statement  to  the 
Attorney  General  and  the  subject 
Member  of  Congress  reporting  solely 
that  his  investigation  is  complete  and 
that  no  criminal  charge  will  be  brought 

In  addition,  a  special  independent 
counsel  may  advise  the  House  of 
Representatives  or  the  Senate,  as  the 
case  may  be,  of  any  substantial  and 
credible  information  permitted  by  law  to 
be  disclosed  which  such  special 
independent  counsel  receives  in 
carrying  out  the  responsibiUties  under 
this  section,  that  may  constitute  grounds 
for  expulsion  or  other  disciplinary 
action. 

(g)  Removal.  The  special  independent 
counsel  will  not  be  removed  from  office 
except  for  extraordinary  improprieties. 

(h)  Department  Regulations.  The 
Department's  regulations,  including 
those  governing  recusal,  disclosure  of 
information,  and  poUdes,  including 
those  pertaining  to  the  conduct  of 
criminal  investigations,  shall  apply  to  all 
matters  arising  under  this  section,  and 
to  the  spedcd  independent  coimsel,  all 
existing  personnel  assigned  to  him  and 
aU  new  personnel  hired  with  the 
approval  of  the  Attorney  General  at  the 
special  independent  counsel's  request 


(i)  Assistance  of  Assistant  Attorney 
General  for  the  Criminal  Division.  In  all 
mattera  under  this  section  either  the 
Attorney  General  or  the  spedal 
independent  counsel  may  request  the 
assistance  of  the  Assistant  Attorney 
General  for  the  Criminal  Division; 
provided  however,  that  notwithstanding 
any  such  assistance,  the  Attorney 
General  must  personnally  determine 
whether  a  preliminary  investigation  is 
required  under  paragraphs  (a)  and  (b]  of 
this  section;  appoint  and  define  the 
jurisdiction  of  the  spedal  independent 
counsel  under  paragraph  (c)  of  this 
section;  determine  3ie  spedal 
independent  counsel's  budget  under 
paragraph  (e)  of  this  section;  and  when 
appropriate  remove  the  spedal 
independent  counsel  under  paragraph 
(g)  of  this  section.  The  spedal 
independent  coimsel  may  not  delegate 
his  function  imder  paragraph  (f)  of  this 
section. 

(j)  Exception  For  Investigation  Not 
Initially  Involving  Member  of  Congress. 
When  allegations  involving  criminahty 
against  a  Member  of  Congress  arise  out 
of  a  criminal  investigation  being 
conducted  by  the  Attorney  General,  the 
Attorney  General  may  allow  that 
ongoing  investigation  to  continue  and 
indude  said  Member  of  Congress 
instead  of  invoking  the  procedures  set 
forth  in  this  section. 

August  11. 108& 

Edwin  MasM,  in 

Attorney  General. 

[FR  Doc.  8»-18595  Filed  8-17-88;  8:45  amj 

iUJNa  CODE  44ie-ev« 


DEPARTMEMT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

Approval  of  Amendment  to  tfie  Utah 
Permanent  Regulatory  Program 

AQCNCV:  Office  of  Surface  Mining 
Redamation  and  Enforcement  (OSMRE), 
Interior. 

action:  Final  rule. 


;  OSMRE  is  announcing  the 
approval  of  an  amendment  to  the  Utah 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Utah 
program)  under  the  Surface  Mining 
Control  and  Redamation  Act  of  1977 
(SMCRA).  The  amendment  alters  the 
criteria  used  in  determining  the 
significance  of  impacts  that  mining  will 
have  on  alluvial  valley  floors  (AVFs)  to 
delete  the  farm  income  test  in 


accordance  with  revisions  to  the 
corresponding  Federal  regulation. 

EFFECTIVE  DATE:  August  18, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  H.  Hagen,  Director,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Redamation  and  Enforcement  625 
Silver  Avenue  SW.,  Suite  310, 
Albuquerque.  MM  87102;  Telephone 
(505)  786-1486. 

SUFPUEMENTARV  information: 

L  Background 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  Information  regarding  the 
general  background  of  the  Utah 
progrtun,  induding  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval,  can  be  found  in 
the  Janaury  21. 1981  Federal  Register  (46 
FR  5899).  Actions  taken  subsequent  to 
the  approval  of  the  Utah  program  may 
be  found  at  30  CFR  944.15  and  944.16. 

n.  Discussion  of  the  Amendment 

On  September  24. 1987,  Utah 
submitted  a  proposed  amendment  to  the 
Utah  regulations  for  OSMRE's  review 
and  approval  (Administrative  Record 
No.  UT-462).  OSMRE  pubUshed  a  notice 
in  the  November  13. 1987  Federal 
Register  aimoundng  receipt  of  the 
proposed  amendment  and  inviting 
public  comment  on  its  adequacy  (52  FR 
43622.  Administrative  Record  No.  UT- 
476). 

The  notice  stated  that  a  pubUc  hearing 
would  be  held  on  December  8, 1987,  only 
if  requested.  The  comment  period  dosed 
on  December  14, 1987.  Because  no 
requests  to  hold  a  hearing  were 
received,  a  hearing  was  not  held. 

After  reviewing  the  proposed 
amendment  and  all  comments  received. 
OSMRE  notified  Utah  on  March  7, 1988 
(Administrative  Record  No.  UT-481),  of 
a  provision  in  the  proposed  amendment 
that  appeared  to  be  inconsistent  with 
the  Federal  regulations.  By  letter  dated 
April  6, 1988.  Utah  submitted  a  revised 
amendment  (Administrative  Record  No. 
UT-483).  OSMRE  then  published  a 
Federal  Register  notice  on  June  3. 1988. 
to  reopen  ^e  comment  period  and  allow 
the  pubUc  an  opportunity  to  comment  on 
the  revised  amendment  (53  FR  20338. 
Administrative  Record  No.  UT-491).  The 
comment  period  dosed  on  June  20, 1988. 

The  revised  amendment  to  the  Utah 
program  would  delete  the  last  sentence 
of  the  Surface  Coal  Mining  Rules/ 
Underground  Coal  Mining  Rules  (SMC/ 
UMC)  785.19(e)(2)  that  requires  the  use 
of  a  farm  income  test  in  determining  the 
significance  of  impacts  that  mining 
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operations  will  have  on  falming 
operations  on  or  near  an  AVF.  However, 
the  amended  regulation  would  retain  the 
requirement  that  the  determination  of 
si^iificance  of  impacts  be  based  on  the 
effects  mining  would  have  on  farm 
production  over  the  life  of  the  mine. 

m.  Director's  Findings 

The  Director  finds,  in  accordance  with 
SMCRA,  30  CFR  732.15,  and  30  CFR 
732.17,  that  the  program  amendment 
Utah  submitted  on  September  24, 1987, 
and  subsequendy  revised  on  April  6, 
1988,  meets  the  requirements  of  SMCRA 
and  30  CFR  Chapter  VII  as  discussed 
below.  The  Director  is  approving  the 
amendment  with  the  provision  that  the 
rule  be  promulgated  in  identical  form  to 
the  rule  reviewed  by  OSMRE  and  the 
public. 

The  proposed  amendment  of  SMC/ 
UMC  785.19(eK2)  deletes  the 

,  requirement  that  the  effect  of  mining 
operations  on  farming  on  or  near  AVF 
lands  be  determined  to  be  significant  if 
it  removed,  over  the  life  of  the  mine,  a 
part  of  a  farm's  production  that  would 
decrease  the  farm's  annual  income.  The 
effect  of  this  amendment  is  to  eliminate 
the  requirement  to  apply  a  farm  income 
test  to  determine  effects  of  mining  on 
AVFs.  The  remaining  part  of  amended 
SMC/UMC  785.ig(e)(2)  requires  the 
determination  of  si^iificance  of  mining 
impacts  to  be  based  on  the  relative 
importance  of  the  vegetation  and  water 
of  developed  grazed  or  hayed  AVF 
lands  to  die  farm's  production  over  the 
life  of  the  mine,  or  more  stringent  site- 
^ecific  criteria. 

The  Federal  regulations  governing 
AVFs  do  not  require  a  farm  income  test, 
radier,  30  CFR  785.19(b)(2)(ii)  reqmres 
that  the  determination  of  impacts  that 
mining  operations  will  have  on  farming 
be  based  on  the  relative  importance  of 
affected  vegetation  and  water  of 
developed  grazed  or  hayed  AVF  lands 
to  the  farm's  production  over  the  life  of 
the  mine. 
There  are  only  minor,  nonsubstantive 

,  differences  between  the  language  in  the 
proposed  Utah  amendment  and  the 
Federal  regulations.  Therefore,  the 

•  Director  ^ds  the  amended  Utah 
regulation  no  less  effective  than  the 
corresponding  Federal  regulation. 

IV.  Public  and  Agency  Comments 

Public  Comments 

The  National  WUdUfe  Federation 
(NWF)  objected  to  the  removal  of  the 
farm  income  test  from  SMC/UMC 
785.19(e)(2].  NWF  stated  that  die  overall 
effect  of  the  amendment  is  to  delete  any 


standard  for  appUcation  of  the  statutory 
exclusions  for  AVFs.  However,  on  April 
6, 1988,  Utah  revised  its  amendment  to 
include  a  "Ufe  of  the  mine"  impact 
standard  similar  to  that  of  the  Federal 
regulations.  Therefore,  this  comment  is 
now  moot. 

NWF  also  contends  that  no  basis 
exists  for  requiring  the  impact  on 
agricultural  production  to  be  measured 
over  the  life  of  the  mine  rather  than  on 
an  annual  basis.  The  rationale  for  this 
contention  is  that  the  impact  in  any 
single  year  could  be  great  enough  to  put 
a  farmer  out  of  business,  whereas  the 
same  impact,  averaged  over  a  long 
period  of  time,  would  appear 
insignificant  The  Director  believes 
these  circumstances  ate  unlikely  to 
occur  however,  he  notes  that  both 
SMCRA  (section  510(b)(5)(A))  and  die 
Federal  regulations  require  evaluation  of 
the  importance  of  the  affected  area  to 
the  farm's  production,  not  its  income. 
The  corresponding  Federal  rule  also 
uses  a  "life  of  the  mine"  standard  when 
evaluating  the  impact  on  farm 
production.  This  standard  has  been 
upheld  by  die  U.S.  District  Court  for  die 
District  of  Columbia  in  In  re:  Permanent 
Surface  Mining  Regulation  Litigation  11 
(Civil  Action  No.  79-1144,  October  1, 
1984). 

Federal  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)  (11),  comments 
were  also  solicited  fix)m  various 
agencies  with  an  actual  or  potential 
interest  in  the  Utah  program.  The 
following  agencies  acknowledged 
receipt  of  the  proposed  amendment  but 
did  not  provide  any  substantive 
comments:  (1)  Bureau  of  Mines,  (2)  Soil 
Conservation  Service,  (3)  Mineral 
Management  Service,  (4)  Bureau  of  Land 
Management,  (5)  National  Park  Service, 
and  (6)  Environmental  Protection 
Agency  (Region  VIII  and  Headquarters). 

V.  Diractor's  Decision 

The  Director,  based  on  the  above 
findings,  is  approving  the  amendments 
as  submitted  by  Utah  on  September  24, 
1987,  and  as  revised  on  April  6, 198& 
The  Director  is  amending  30  CFR  Part 
944  to  reflect  approval  of  this  State 
program  amendment  This  final  nde  is 
being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to 
conform  their  programs  to  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA 


VI.  Procedural  Matters 

1.  Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibilitv  Act 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  fi-om  sections  3,  4. 
7,  and  8  of  Executive  Order  12291  for 
actions  direcUy  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  die  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  OMB  imder  44  U.S.C. 
3507. 

List  of  Subjecto  in  30  CFR  Part  944 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Date:  August  11. 1988. 
Robert  E.  Boldt, 

Deputy  Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement 

For  the  reasons  set  out  in  the 
preamble.  Tide  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  944— UTAH 

1.  The  authority  citation  for  Part  944  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  944.15  is  amended  by 
adding  a  new  paragraph  (m)  to  read  as 
follows: 

§944.15    Approval  Of  Mnendments  to  State 
regulatory  program. 
*        *        •        •        * 

(m)  The  following  amendment  is 
approved  effective  August  18, 1988: 
Revision  of  SMC/UMC  785.19(e)(2) 
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regarding  alluvial  valley  floors  as 
submitted  by  Utah  to  OSMRE  on 
September  24, 1987,  and  revised  by  Utah 
on  April  6. 1888. 

[FR  Doc.  88-18751  PUed  8-17-88;  8:45  am] 
■LIMQ  CODE  4310-0»-H 

DEPARTMENT  OF  TRANSPORTATION 

CfMSt  Guard 

33  CFR  Part  100 
[CQO0S-W-«4] 

Special  Local  Regulationa  for  ttM  1988 
Po«v«r  Boat  Regatta,  Suaquehaima 
River,  Havre  De  Grace,  MD 

AOCNCV:  Coast  Guard,  DOT. 
action:  Pinal  rule. 


:  Special  Local  Regulations  are 
being  adopted  for  the  Susquehanna 
Optimist  Club  Power  Boat  Regatta.  This 
event  will  be  held  on  the  Susquehanna 
River,  west  of  Garrett  Island.  The 
special  local  regulations  are  necessary 
to  control  vessel  trafBc  within  the 
immediate  area  of  the  races  due  to  the 
confined  nature  of  the  waterway  and  the 
expected  congestion  at  the  time  of  the 
event  The  effect  will  be  to  restrict 
general  navigation  in  the  regulated  area 
for  the  safety  of  the  spectators  and  the 
participants  in  the  event. 
EFFECTIVE  DATES:  These  regulations  are 
effective  from  10:00  a.m.  to  7:00  p.m., 
August  27  and  28, 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Billy  ).  Stephenson,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District.  431  Crawford  Sti^et, 
Portsmouth,  Virginia  23704-5004  (804) 
398-6204. 
SUPPLEMENTARY  INFORMATION:  A  notice 

of  proposed  rulemaking  to  establish 
permanent  special  local  regulations  for 
the  Susquehanna  Optimist  Club  Power 
Boat  Regatta  will  be  published  in  the 
Federal  Register  (53  FR  28018;  July  26. 
1988),  and  interested  persons  were 
invited  to  participate  in  the  rulemaking 
by  submitting  written  views,  data,  or 
arguments  by  September  9. 1988. 
However,  since  the  1988  Susquehanna 
Optimist  Club  Power  Boat  Regatta  is  to 
be  held  on  August  27  and  28, 1988  it 
becomes  necessary  to  establish 
temporary  regulations  to  cover  this 
year's  event 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Billy ).  Stephenson,  project  officer. 
Chief,  Boating  Affairs  Branch,  Fifth 
Coast  Guard  District  and  Lieutenant 
Commander  Robin  K.  Kutz,  project 


attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Regulations 

The  area  covered  by  these  regulations 
is  the  same  as  that  covered  by  special 
local  regulations  issued  for  years.  The 
Optimist  Club  Power  Boat  Regatta  is  an 
annual  weekend  race  consisting  of  3 
laps  around  an  oval  course.  Three  to 
twelve  boats  will  race  at  one  time  with 
speeds  up  to  140  miles  per  hour.  The 
races  will  continue  for  3  to  4  hours.  The 
special  local  regulations  provide  safety 
for  the  persons  participating  in  races 
and  control  spectator  craft  during  the 
event 

List  of  Subjects  in  S3  CFR  Part  100 

Marine  safety,  Navigation  (water). 

Final  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Tide  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  fi  100.35-0564  is  added 
to  read  as  follows: 

910035-0564    Susquehanna  RIvw,  Havre 
De  Grace,  Maryland. 

(a)  Definitions — (1)  Regulated  Area. 
The  waters  of  the  Susquehanna  River 
west  of  Garrett  Island,  bounded  on  the 
south  by  the  Conrail  Railroad  Bridge  at 
latitiide  3g*33'34.0'  North,  and  on  the 
north  by  the  B  &  O  Railroad  Bridge  at 
latitiide  39*33'57.0'  North. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant  or  petty  officer 
who  has  been  designated  by  the 
Commander,  Coast  Guard  Group 
Baltimore. 

(b)  Special  Local  Regulations.  (1) 
Except  for  vessels  operated  by  the 
Susquehanna  Optimist  Club  and 
participants  in  the  Optimist  Club  Power 
Boat  Regatta,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area 
without  the  permission  of  the  Coast 
Guard  Patrol  Commander. 

(2)  Spectator  vessels  may  enter  and 
anchor  in  the  designated  spectator 
anchorage  areas  without  the  permission 
of  the  Patrol  Commander,  if  they 
proceed  at  a  slow  no  wake  speed. 

(3)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  the  regulated  area 
shaU: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  Coast  Guard 
commissioned,  warrant  or  petty  officer 


on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any  Coast 
Guard  commissioned,  warrant  or  petty 
officer. 

(c)  Effective  period.  These  regulations 
are  effective  bom  10:00  a.m.  to  7KX)  p.m.. 
August  27  and  28. 1988. 

Dated:  August  la  1988. 
AJ).  Bread. 

Rear  Admiral,  US.  Coast  Guard.  Commander, 
Fifth  Coast  Guard  District 
[FR  Doc.  88-18776  Filed  8-17-88;  8:45  am] 
■NJJNQ  COOC  4t10-14-ll 


33  CFR  Part  100 
[CQO05-M-63] 

Special  Local  Regulations  for  Trump'e 
Castia  Grand  National  PowertKMt 
Championship 

AQENCV:  Coast  Guard.  DOT. 
ACTION:  Temporary  regulations  with 
request  for  comments. 

summary:  The  Coast  Guard  is 
temporarily  amending  the  regulations  in 
33  CFR  100.505  for  die  New  Jersey 
Offshore  Grand  Prix.  This  amencfanent 
changes  the  name,  date,  race  course, 
spectator  anchorage  areas,  and 
regulated  area  for  this  year's  event  Last 
year  the  race  was  held  on  Simday,  July 
26, 1987.  off  the  southern  New  Jersey 
coast  between  Margate  City  at  Great 
Egg  Harbor  Inlet  and  Brigantine  Shoal. 
This  year  the  race  has  been  renamed  the 
Trump's  Castie  Grand  National 
Powerboat  Championship,  the  race  and 
regulated  area  has  been  modified 
slighdy.  and  the  date  of  the  event  has 
been  dianged. 

EFFECTIVE  DATES:  These  regulations  are 
effective  from  lOKX)  a.nL  to  3:30  p  jn.. 
Saturday.  September  24, 1988.  In  case  of 
inclement  weather  requiring  a 
postponement  of  the  event  these 
regulations  are  effective  from  10:00  a.m. 
to  3:30  p.m..  Sunday,  September  25, 198a 
AOORESSBS:  CommenU  should  be 
mailed  or  hand  delivered  to  Commander 
(bb),  Fifdi  Coast  Guard  District  431 
Crawford  Street  Portsmouth,  Virginia 
23704-S004.  The  comments  will  be 
available  for  inspection  cmd  copying  at 
Room  209  of  that  address.  Normal  office 
hours  are  between  8:00  a.m.  and  4:30 
pjn.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Billy  J.  Stephenson,  Chief,  Boating 
Affairs  Branch.  Boating  Safety  Division. 
FifUi  Coast  Guard  District  431  Crawford 
Street  Portsmouth.  Virginia  23704-5004 
(804)  398-6204. 
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SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  has  not  been 
published  for  this  regulation.  Following 
normal  rulemaking  procedures  would 
have  been  impractical.  The  application 
for  the  event  was  received  on  July  22, 
1988.  However,  the  race  course  and 
spectator  anchorage  areas  were  not 
finalized  until  July  28, 1988,  leaving 
insufficient  time  remaining  to  publish  a 
proposed  rule  in  advance  of  the  event  or 
to  provide  for  a  delayed  effective  date. 
Although  this  regulation  is  published 
without  prior  notice,  an  opportunity  for 
public  conunent  is  being  provided  to 
ensure  that  the  regulation  is  both 
reasonable  and  workable.  These 
regulations  may  be  altered  prior  to  the 
event  based  on  any  comments  that  are 
received.  Persons  wishing  to  comment 
may  do  so  by  submitting  written 
comments  to  the  office  listed  under 
"ADDRESSES"  in  this  preamble. 
Commenters  should  include  their  names 
and  addresses,  identify  the  docket 
nimiber  for  this  regulation  (CGD  05-88- 
83],  and  give  reasons  for  their  remarks. 
Due  to  the  limited  time  for  comment, 
verbal  comments  may  be  submitted  by 
telephone.  Based  upon  comments 
received,  the  regulation  may  be  changed 
for  this  and  future  events. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Billy  ].  Stephenson,  project  officer. 
Chief,  Boating  Affairs  Branch,  Boating 
Safety  Division,  Fifth  Coast  Guard 
District,  and  Lieutenant  Commander 
Robin  K.  Kutz,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion  of  Regulations 

Prior  to  1987,  the  New  Jersey  Offshore 
Grand  Prix  was  an  annual  high  speed 
powerboat  race  held  off  the  Northern 
New  Jersey  coast  between  Asbury  Park 
and  Seaside  Park.  New  Jersey.  Because 
the  event  traditionally  was  held  on  the 
same  day  each  year  (the  third 
Wednesday  in  July]  and  in  the  same 
area,  the  Coast  Guard  published  a 
permanent  rule  in  5  100.306  of  Tide  33  of 
the  Code  of  Federal  Regulations. 

Section  100.306  was  reniunbered 
100.505  in  1987.  when  the  sponsor  moved 
the  race  down  the  coast  to  the  vicinity 
of  Atiantic  City,  New  Jersey  and  held 
the  event  on  Sunday,  July  28, 1987.  The 
sponsor  took  this  action  to  take 
advantage  of  the  popularity  of  this 
resort  area  and  to  offer  an  additional 
recreational  activity  that  would 
complement  the  existing  attractions  in 
Atiantic  City. 

This  event  is  sponsored  by  the  New 
Jersey  Offshore  Power  Boat  Racing 
Association  and  is  sanctioned  by  die 
American  Power  Boat  Association  and 


the  Union  of  InteraaUonal  Motorboating. 
Approximately  70  powerboats  ranging 
from  18  to  50  feet  long  will  race  150 
nautical  miles  in  various  classes  over  a 
30  nautical  mile  course.  Race 
headquarters  will  be  located  in  Trump's 
Castie,  Atlantic  City,  New  Jersey. 

Coast  Guard  patrol  vessels  will  be 
positioned  at  both  inlets  to  direct 
vessels  to  temporary  spectator 
anchorages  and  to  instruct  transiting 
vessels  how  to  proceed  safely  around 
the  race  course. 

The  sponsor  will  provide  committee 
boats  to  lead  the  race  vessels  in  a 
procession  to  an  from  the  race  coiu^e. 
The  sponsor  also  will  provide  more  than 
70  vessels  to  assist  the  Coast  Guard  and 
local  government  agencies  in  patrolling 
this  event 

The  race  course  has  been  altered 
slightiy  from  the  one  used  in  1987.  It  is  a 
flattened,  elongated  triangle  within  the 
regulated  area  extending  along  the  New 
Jersey  coastiine  from  Great  Egg  Harbor 
Inlet  to  Brigantine  Shoal  Inner  Buoy  4BS 
(LL  40],  thence  three  nautical  miles  east, 
thence  southwestward  to  Great  Egg 
Harbor  Inlet.  The  regulated  area  is  the 
waters  of  the  Atiantic  Ocean  from  the 
shoreline  at  Great  Egg  Harbor  Inlet  to 
the  tank  at  Brigantine,  New  Jersey,  and 
extending  offshore  approximately  two 
miles  beyond  the  outer  leg  of  the  race 
course. 

To  provide  for  the  safety  of 
participants,  spectators,  and  vessels 
transiting  the  area,  the  Coast  Guard  will 
restrict  vessel  movement  in  the 
regulated  area  and  has  established  two 
temporary  spectator  anchorages,  at 
Great  Egg  Harbor  Inlet  and  Absecon 
Inlet,  for  what  is  expected  to  be  a  large 
spectator  fleet. 

In  order  to  publicize  these  regulations, 
the  Coast  Guard  will  publish  details  in 
the  Local  Notice  to  Mariners  and  the 
Federal  Register,  and  members  of  the 
Coast  Guani  Auxiliary  will  be  present  in 
the  vidnity  of  the  race  site  to  inform 
vessel  operators  to  this  regulation  and 
other  applicable  laws. 

List  of  Subjocts  in  33  CFR  Part  ICO 

Marine  safety.  Navigation  (water]. 

Temporary  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Tide  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1C33;  49  CFR  1.48  and 
33  CTR  100.35. 


2.  Part  100  is  amended  by  adding 
temporary  S  100.35-0563  to  reed  as 
follows: 

S  100.35-0563    Atlantic  Ocean,  off  Atiantic 
City,  New  Jeraey. 

(a)  Definitions — (1]  Regulated  Area. 
The  waters  of  the  Atiantic  Ocean 
bounded  by  the  shoreline  and  a  line 
drawn  across  the  outermost  points  of 
land  on  either  side  of  Absecon  Inlet,  and 
by  a  line  drawn  from  the  shoreline  at 
Longport  New  Jersey,  at  latitude  39*18.2' 
NorS,  longitude  74*32.3'  West,  thence  to 
Great  Egg  Harbor  Inlet  Outer  Lighted 
Whistie  Buoy  GE  (LL  75/1095],  at 
latitiide  39*17,0'  Nortii,  longitiide  74*30.2' 
West  thence  northeastward  to  latitude 
39*22.3'  North,  longitiide  74*12.3'  West 
thence  to  Brigantine  Inlet  Approach 
Wreck  Lighted  Buoy  WR  (LL  35],  at 
latitude  39*24.8'  North,  longitiide  74*13.8' 
West  and  thence  to  the  shoreline  at 
latitude  39*24.8'  Nortii,  longitiide  74*21.5' 
West 

(2]  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant  or  petty  officer 
of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Cape  May. 

(3]  September  Anchorage  Areas — (i) 
Absecon  Inlet  Spectator  Area.  The 
waters  bounded  by  a  line  drawn 
between  the  following  points:  latitude 
39*22'03.6'  North,  longitiide  74*24'00' 
West  latitiide  39*21'28.8'  North, 
longitiide  74*23'55.2'  West  latitiide 
39*21'54''  Nortii,  longitiide  74*21'13.2' 
West  and  latitiide  39*22'31.2"  North, 
longitiide  74*21'27.6'  West 

(ii]  Great  Egg  Inlet  Spectator  Area. 
The  waters  bounded  by  a  ILne  drawn 
between  the  following  points:  latitude 
39*18'25.2'  Nortii,  longitude  74*30'16.8' 
West;  latitiide  39*17'51'  North,  longitiide 
74*30'46.8'  West  latitiide  39*16'36' 
North,  longitiide  74*28'534'  West  and 
latitiide  39*17'14.4'  Nortii,  longitiide 
74*28'1B.8'  West 

(b]  Special  Local  Regulations.  (1] 
Except  for  participants  in  the  Trump's 
Castie  Gremd  National  Powerboat 
Championship  and  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  tiie  regulated  area  without  the 
permission  of  the  Patrol  Commander. 

(2]  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i]  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
onboard  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii]  Proceed  as  directed  by  any  Coast 
Guard  commissioned,  warrant  or  petty 
officer. 
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(3)  Spectator  TMsels  may  andior  in 
the  spectator  anchorage  areas  specified 
in  paragraphs  3(1]  and  3(ii]  of  these 
regulations. 

(4)  The  Cktast  Guard  Patrol 
Commander  may  allow  vessels  to  transit 
the  regulated  area  at  any  time  a  race 
heat  is  not  being  ran. 

EFFECTIVE  DATES:  These  regulations  are 
effective  from  KMX)  ajn.  to  3:30  p.m., 
Saturday,  Septmnber  24, 1968.  In  case  of 
inclement  weather  requiring  a 
postponement  of  the  event,  diese 
regulations  are  effective  from  10300  a.m. 
to  3:30  p.nL,  Sunday,  September  25, 1968. 

Dated:  August  10, 1988. 
AJ).  Bread. 

Rear  Admiral  US.  Coast  Guard,  Commander. 
Fifth  Coast  Guard  District 
[FR  Doa  Bfr-18775  FUad  6-17-88;  8:45  am] 

BKUNQ  OODC  4«1*-14-ll 


EHVmONMENTAL  PROTECTION 
AGENCY 

40CHIPart52 
[FRL-3431-4] 

Approvri  and  Promulgation  of  Air 
Quality  Implementation  Plan^ 
Miaaourl;  Approval  of  Variance 
Modificallon  for  Pea  RMge  Iron  Ore 


AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMAllv:  In  this  action.  EPA  is 
approving  a  revision  to  the  Missouri 
State  Implementation  Han  (SIP).  Hie 
action  approves  a  variance  modification 
which  will  allow  the  St  Joe  Minerals 
Corporation.  Pea  Ridge  bon  Ore 
Compcmy  pellet  plant  to  continue  to  emit 
particulate  in  excess  of  the  state  process 
weight  regulation.  Hie  variance  order 
establishes  interim  emission  rates  for 
the  affected  process  equipment  which 
will  prevent  violations  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS). 

DATES:  This  action  will  become  effective 
on  October  17. 1988.  unless  notice  is 
received  by  September  10. 1988.  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 


;  Written  comments  on  this 
action  should  be  addresaed  to  Dewayne 
E.  Durst  at  the  EPA  Regional  Office 
(address  listed  below).  Copies  of  the 
documeats  relevant  to  this  action  are 
available  for  puUic  inflection  during 
normal  business  hours  at 
Enviromnental  Protection  Agency. 
RegioQ  Vn.  Air  Branch.  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101 


Missouri  Department  of  Natural 
Resources,  Air  Pollution  Control 
Program,  205  Jefferson  Street, 
Jefferson  Qty.  Missouri  65101 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency.  401 
M  Street  SW..  Washington,  DC  2046a 
FOR  FURTHER  INTORMATIOII  CONTACT: 
Dewayne  E.  Durst  at  (913)  236-2883  (FTS 
757-2893). 

SUPPLEMENTARY  INFORMATION;  On  May 
21, 1987.  after  proper  notice  and  public 
hearing,  the  Missouri  Air  Conservation 
Commission  (MACC)  granted  a  variance 
to  the  St  Joe  Minerals  Corporation  for 
its  Pea  Ridge  Iron  Ore  facility  located  in 
Washington  County  near  Sullivan. 
Missouri.  The  variance  was  received  by 
EPA  on  November  5, 1987.  The  variance 
allows  five  shaft  type  palletizing 
furnaces  to  emit  particulate  matter  in 
excess  of  Missouri  Rule  10  CSR  10-8i)50. 
Restriction  of  Emissions  of  Particulate 
Matter  from  Industrial  Processes.  This 
variance  is  a  modification  to  a  variance 
issued  to  the  company  on  March  23. 
1983.  llie  interim  allowable  particulate 
matter  emission  rates  are  the  same  as 
those  contained  in  the  prior  variance. 
The  prior  variance  required  that  the 
plant  install  control  equipment  and 
demonstrate  full  compliance  with 
Missouri  regulations  by  December  31. 
1988.  Earlier  attempts  at  installing  and 
operating  control  equipment  on  the 
pelleting  furnaces  failed  because  of 
corrosion.  The  variance  called  for 
submittal  of  a  final  control  plan  by  June 
30, 1987.  Development  of  the  final 
control  plan  required  pilot  plant  testing 
of  various  control  equipment  and 
construction-material  options  to 
determine  what  combination  would  be 
acceptable  for  this  application.  The 
equipment  development  activities  did 
not  proceed  on  schedule  because  of  the 
severely  depressed  market  for  iron  ore 
pellets  which  caused  economic 
problons  for  the  company.  Plant 
curtailment  and  intermittent  shutdowns 
have  also  delayed  control  equipment 
design.  The  final  contrt^  plan  could  not 
be  completed  without  the  results  of  the 
pilot  plant  work. 

Dispersion  modeling  of  the  particulate 
matter  emissions  from  the  plant  was 
conducted  before  the  prior  variance  was 
issued.  That  modeling  was  performed 
utilizing  maxinuim  alkiwable  emissions 
during  the  period  of  the  variance.  The 
modeling  also  utilized  version  4  of  the 
Industrial  Source  Complex  Short  Term 
(ISCST)  model  and  conq»red  die 
predicted  air  quality  to  die  NAAQS  for 
total  suspended  particulate  matter.  The 
modeling  showed  that  the  standards 
would  not  be  exceeded  in  the  vicinity  of 
the  plant 


In  preparation  for  developing  the 
request  for  this  variance  extension, 
additional  stack  tests  were  conducted  at 
the  plant  Hiese  tests  included 
particulate  siziDg  to  determine  the  FMm 
emission  rates.  Using  these  IMie 
emission  estimates  and  version  6  of  the 
ISCST  model  ground-level  PMm 
concentrations  were  predicted.  The 
predicted  levels  were  well  below  the 
PMie  air  quality  standards.  The  plant  is 
located  In  an  area  which  is  designated 
attainment  for  primary  and  secondary 
NAAQS  for  particulates. 

The  compliance  schedule  in  this 
variance  modification  requires  full  and 
final  compliance  with  Missouri  Rule  10 
CSR  10-3X)50  by  June  30, 1991.  The 
economic  difficulties  of  the  company 
caused  by  the  depressed  market  for  iron 
ore  pellets  are  predicted  to  continue  for 
the  foreseeable  future  and,  therefore,  the 
compliance  schedule  provides 
considerable  lead  time  for  final 
compliance  to  occur.  He  variance 
modifications  as  issued  by  the  state 
must  be  renewed  on  an  annual  basis 
until  the  expiration  date  of  June  30, 1091. 
However.  EPA  has  evaluated  the 
acceptability  of  the  variance  until  the 
expiration  date,  so  if  implementation  of 
the  control  plan  proceeds  according  to 
the  dates  contained  in  the  compliance 
schedule,  EPA  will  take  no  additional 
action  on  this  matter. 

This  approval  does  not  provide  for  a 
permanent  relaxation  of  the  particulate 
matter  emission  rates  for  the  five  shaft 
type  pelletizing  furnsces  at  the  Pea 
Ridge  facility.  Even  though  the  state  of 
Missouri  has  prepared  a  revision  to  its 
SIP  to  incorporate  the  PMio  air  quality 
standards,  diat  revision  will  not  change 
the  particulate  matter  emission 
regulations  presently  contained  in  the 
approved  SO'.  Those  regulations. 
Including  Missouri  Rule  10  CSR  10-3.050, 
will  remain  in  effect  even  after  EPA  acts 
on  Missouri's  PMi*  SIP. 

Under  the  Clean  Air  Act  EPA  is 
required  to  approve  a  SIP  revision  if  it 
meets  the  requirements  of  section 
110(a)(2)  of  the  Act  One  requirement  of 
the  section  is  that  the  state  must 
demonstrate  that  a  revision  would  not 
cause  or  contribute  to  any  violations  of 
the  NAAQS.  As  discussed  above,  EPA 
has  determined  that  the  source, 
operating  at  the  particulate  emission 
rate  allowed  by  the  variance.  «vill  not 
cause  or  contribute  to  any  violations  of 
the  NAAQS.  In  addition,  EPA  finds  that 
all  other  relevant  requiremente  of 
section  110(a)(2)  have  been  met 
ACTION:  EPA  takes  final  action  to 
approve  the  St  Joe  Minerals 
Corporation.  Pea  Ridge  Iron  Ore  fsdlity 
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variance  modification,  adopted  by  the 
MACC  on  May  21, 1987. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  issue 
and  anticipates  no  adverse  comments. 
This  action  will  be  effective  60  days 
from  the  date  of  the  Federal  Register 
notice  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received,  this 
action  will  be  withdrawn  and  two 
subsequent  notices  wil  be  pubUshed. 
One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  estabhshing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  October  17, 1983. 

Under  section  307[b)(l)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  17, 1988.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
(See  48  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control, 
Intergovernmental  relations. 
Incorporation  by  reference,  Particulate 
matter,  Sulfur  dioxide. 

Note:  Incorporation  by  reference  of 
the  Missouri  Implementation  Han  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1, 1982. 

Date:  August  11. 1988. 
Lm  M.  Thomas, 
Administrator. 

Part  52  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  52— [AMENDED] 

Subpart  AA— Missouri 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 


Missouri 


2.  Section  52.1320  is  amended  by 
adding  a  new  paragraph  (c](64)  to  read 
as  follows: 

§  52.1320    Identification  of  plan. 

***** 

(c)  •  *  • 

(64)  A  variance  from  Missouri  Rule  10 
CSR  10-3.050,  Restriction  of  Emission  of 
Particulate  Matter  from  Industrial 
Processes,  for  the  St.  Joe  Minerals 
Corporation,  Pea  Ridge  Iron  Ore  faciUty. 
was  submitted  by  the  Missouri 
Department  of  Natxu'al  Resources  on 
October  22. 1987. 

(i)  Incorporation  by  reference. 

(A)  Variance  order  modification  dated 
May  21, 1987,  issued  to  St.  )oe  Minerals 
Corporation  allowing  certain  equipment 
at  its  Pea  Ridge  Iron  Ore  facihty  to 
operate  beyond  the  limitations  specified 
in  Rule  10  CSR  10-3.050,  Restriction  of 
emissions  of  Particulate  Matter  from 
Industrial  Processes,  for  outstate 
Missouri  area,  effective  May  21, 1987. 

3.  Section  52.1335  is  amended  by 
removing  the  two  existing  entries  to  St. 
Joe  Minerals  Corp.,  Pea  Ridge  Iron  Ore 
faciUty  near  the  end  of  the  table  in 

§  52.1335(a)  and  adding  a  new  entry  at 
the  end  of  the  table  to  read  as  follows: 


S  52.1335 
(a)  *  • 


Compliance  Sctieduies. 


Source 


Location 


Regulation  involved 


Date  adopted 


Effective  date 


Final  compliance 
date 


St  Joe  Minerals  Corporation,  Pea 
Ridge  Iron  Ore  Fa6Uty. 


Wastiington  County,  Missouri 10  CSR  10.-3.050 


May  21.  1987 May  21.  1987 June  30,  1991. 


[FR  Doc.  88-18730  Filed  8-17-«8;  8:45  am] 
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40  CFR  Part  52 

[EPA  Docket  No.  AM045-PA;  FRL-3431-6] 

Commonwealth  of  Pennsylvania; 
Approval  Status  of  Odor  Control 
Provisions  of  the  Pennsyhranla  State 
Implementation  Plan 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rulemaking. 

summary:  EPA  is  today  withdrawing  its 
final  nde,  previously  pubUshed  at  51  FR 
18438  (May  20, 1986)  in  accordance  with 
the  Court's  decision  in  Concerned 
Citizens  of  Bridesburg  vs.  EPA  (Court  of 
Appeals,  Third  Circuit;  December  18, 
1987), 


date:  This  action  will  be  effective  on 
August  18, 1988. 

ADDRESSES:  Copies  of  relevant  material 
pertaining  to  this  action  are  available 
for  pubUc  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
841  Chestnut  Building,  Eighth  Floor, 
Philadelphia,  PA  19107,  Attn:  Joseph  W. 
Kunz. 

FOR  FURTHER  INFORMATION  CONTACT 

Donna  Abrams  (3AM11)  at  the  EPA, 
Region  m  address  above  or  call  (215) 
597-0134. 

SUPPLEMENTARY  INFORMATION:  On  May 
20, 1986,  the  Environmental  Protection 
Agency  (EPA)  issued  a  final  rule 
reversing  its  former  approval  of  State 
and  local  odor  emission  control 
regulations  as  part  of  the  Pennsylvania 
SIP  51  FR  18438.  Two  citizen  groups. 
Concerned  Citizens  of  Bridesburg  and 
Delaware  Valley  Citizens'  Coimcil  for 


Clean  Air,  petitioned  for  judicial  review 
of  EPA's  final  action  in  the  United 
States  Court  of  Appeals  for  the  Third 
Circuit.  On  December  18. 1987,  the  Court 
of  Appeals  granted  the  citizen  groups' 
petition  and  remanded  the  case  to  EPA, 
finding  that  the  Agency  failed  to  follow 
all  the  procedural  steps  required  under 
the  Clean  Air  Act.  Concerned  Citizens 
of  Bridesburg  vs.  EPA  Docket  No.  86- 
3380  (Court  of  Appeals,  Third  Circuit; 
December  18, 1987). 

In  accordance  with  the  Court's 
decision  in  Bridesburg,  EPA  is 
withdrawing  its  final  rule,  previously 
pubUshed  at  51  FR  18438  (May  20, 1986). 
As  a  result  of  this  action.  State  and  local 
odor  emission  control  regulations  which 
had  been  approved  by  EPA  as  part  of 
the  Pennsylvania  SIP  prior  to  the  May 
24, 1986  rulemaking  are  approved 
provisions  of  the  Pennsylvania  SEP  until 
further  notice.  The  affected  provisions 
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are  set  fortti  in  tibe  May  20, 1986  Federal 
Register  Notice. 

Under  5  U.S.C  605(b).  I  certiiy  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (see  46  PR 
8709). 

This  action  does  not  require  review  by 
the  Office  of  Management  and  Budget 
under  the  requirements  of  section  3  of 
Executive  Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control, 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

Dated:  Auguat  12, 1088. 
LMM.ThaeiM, 

AdminiMtjatar. 

Part  52  of  Chapter  I  Tide  40  of  the 
Code  of  Federal  Regulations  is  as 
follows: 

PART  52— (AMENDED] 

Subpart  NN    Pennsytvanie 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Amharity:  4Z  U.S.C  7401-7642. 

(52.2023    [Amended] 

2.  Section  52.2023  is  amended  by 
removing  paragraph  (h). 

[FR  Doc  88-18731  FUed  8-17-88;  8:4S  am] 
BiujNO  cooe  «6ao-aiHi 


40  CFR  Part  261 
[SW-FRL-3431-2] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Rnsl  Exclusion  flule 

AOENCy:  Environmental  Protection 

Agency. 

ACTKHC  Fmal  rule. 


;  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
granting  a  final  exclusion  from  the  lists 
of  hazardous  wastes  contained  in  40 
CFR  261.31  and  261.32  to  Eli  Lilly  and 
Company,  for  certain  wastes  generated 
at  its  Clinton,  Indiana  fadhty.  This 
action  responds  to  a  delisting  petition 
submitted  under  40  CFR  260.20,  which 
allows  any  person  to  petiticm  the 
Administrator  to  modify  to  revoke  any 
provision  of  Parts  260  through  268, 124, 
270,  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  under  40  CFR 
260.22,  which  specifically  provides 
generators  the  opportunity  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-spedfic''  basis  from  the 
hazardous  waste  Usts. 


EFFECnvi  DATC  August  18. 1988. 
AOORESSes:  The  pubUc  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW.,  (sub-basement), 
Washington.  DC  20460,  and  is  available 
for  viewing  from  9:00  ajn.  to  4:00  pan.. 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  475-0327  for 
appointments.  The  reference  number  fw 
this  docket  is  "F-88-ELEF-FFFFF."  The 
public  may  copy  material  from  any 
regulatory  dodcet  at  a  cost  of  $0.15  per 
page. 
FOR  FURTMER  INFORMATION  CONTACR 

For  general  information,  contact  the 
RCRA  Hotiine,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  tedmical 
information  concerning  this  notice, 
contact  Scott  Maid,  Office  of  Solid 
Waste  (OS-343).  U.S.  Environmental 
Protection  Agency,  401 M  Street  SW., 
Washington,  DC  20480,  (202)  382-4783. 
8UPPI.EMENTARY  INFORMATION: 

L  Background 

A.  Authority 

Under  40  CFR  260.20  and  260.22, 
faciUties  may  petition  the  Agency  to 
remove  their  wastes  from  haxardous 
waste  control  by  exduding  them  from 
the  lists  of  hazaidous  wastes  contained 
at  40  CFR  261.31  and  261.32.  Petitioners 
must  provide  suffident  information  to 
EPA  to  allow  the  Agency  to  determine 
that  (1)  the  waste  to  be  exduded  is  not 
hazardous  based  upon  the  criteria  for 
which  it  was  hsted,  and  (2)  that  no  other 
hazardous  constituents  are  present  in 
the  wastes  at  levels  of  regulatory 
concern. 

B.  History  of  this  Rulemaking 

Eli  Lilly  and  Company  petitioned  the 
Agency  to  exclude  from  hazardous 
waste  control  certain  wastes  it  has 
generated.  After  evaluating  the  petition, 
on  November  27, 1985.  EPA  proposed  to 
exclude  specific  wastes  generated  by 
thirteen  facilities,  indudbig  Eh  Lilly  and 
Company  (see  50  FR  48911,  November 
27, 1985)  frt>m  the  Usts  of  hazardous 
waste  contained  at  40  CFR  261.31  and 
281.32.  Final  decisions  were  pubUshed 
for  eleven  of  these  fadhties  in  earlier 
notices.  One  of  the  proposed  exduaions 
will  be  addressed  in  a  fntoie  notice.  This 
notice  addresses  only  the  deUsting 
petition  for  Eli  Lilly  and  Com{>any. 

n.  Dispontion  of  Petition 

Eli  Lilly  and  Company.  Clinton,  Indiana 

1.  Proposed  Exdusion 

Eh  Lilly  and  Company  (ELC) 
petitioned  the  Agency  to  exdude  from 
40  CFR  281.31  its  EPA  Hazardous  Waste 
Nos.  P002,  F003,  and  FOOS,  consisting  of 


its  incinerator  scrubber  effluent  entering 
and  contained  in  its  on-site  surface 
impoundment  and  its  settled  incinerator 
scrubber  effluent  soUds  contained  in  its 
suiface  impoundment  and  disposed  in 
the  sohds  retention  area.  ELC  based  its 
petition  on  the  low  concentrations  of  die 
listed  constituents  for  these  wastes.  In 
the  proposed  rule,  the  Agency  conduded 
that  data  submitted  by  ELC  substantiate 
their  daim  that  the  listed  constituents  of 
concern  are  not  present  in  the  wastes 
above  levels  erf  regulatory  ooocem. 
Furthermore,  ELC  submitted  data  on 
other  non-listed  hazardous  oonstitnents 
used  in  the  manufacturing  process 
which  would  be  expected  to  be  present 
in  the  petitioned  wastes.  An  evaluation 
of  these  data  indicated  that  no  other 
hazardous  constituents  are  present  in 
these  wastes  at  or  above  levels  of 
regulatory  ccmcem.  See  SO  FR  48943. 
November  27, 1985.  for  a  more  detailed 
explanation  of  why  EPA  proposed  to 
grant  ELCs  petition  for  these  wastes. 

2.  Agency  Response  to  PubUc  Comments 

One  conunenter  stated  that  the 
Agency  should  deny  this  petition 
because  the  facUity  did  not  submit 
ground-water  monitoring  data.  The 
commenter  asserted  that  die  Agency 
could  not  evaluate  adequately  die 
potential  health  and  environmental 
hazard  of  the  wastes  without  these  data. 

At  the  time  that  ELC  submitted  their 
petition,  and  at  the  time  that  die  Agency 
proposed  to  exdude  ELC's  waste,  EPA 
was  not  requesting  petitioners  to  submit 
ground-water  monitoring  data  as  part  of 
their  petition.  Additionally,  once  EPA 
began  to  request  ground-water 
monitoring  data  (see  below),  EPA  did 
not  request  ELC  to  submit  ground-water 
monitoring  data  because  of  an 
enforcement  consent  agreement  that 
ELC  and  the  State  of  Indiana  entered 
into  on  February  25, 1986.  This  consent 
agreement  stated  that  if  EPA  granted  an 
exdusion  for  certain  hazardous  wastes, 
ELC  would  not  be  required  to  comply 
with  ground-water  monitoring 
requirements.  If  the  petition  were 
denied,  ELC  would  be  required  to  install 
ground-water  monitoring  wells  and 
submit  dosure  and  post-closure  plans 
for  the  units  handling  the  petitioned 
wastes.  Under  the  agreement,  no  wells 
were  to  be  installed  until  EPA  made  a 
decision  on  the  deUsting  petition.  Thus, 
the  Agency  has  not  required  ELC  to 
submit  ground-water  monitoring  data. 

The  Agency's  vertical  and  horizontal 
spread  (VHS)  model  was  used  to  predict 
the  concentration  of  constituents  from 
ELCs  wastes  in  the  ground-water  at  a 
hypothetical  downgradient  compUance 
point.  See  50  FR  48896  (November  27, 
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1965).  The  VHS  model  considers  the 
mobility  of  constituents  from  a  specified 
volume  of  the  petitioned  waste.  That 
evaluation  indicated  that  no  hazardous 
constituents  would  be  present  at  the 
downgradient  compliance  point  above 
levels  of  regulatory  concern.  EPA 
believes  that  the  evaluation  of  data 
showing  low  total  constituent 
concentrations  of  the  constituents  of 
concern,  in  this  particular  case,  provide 
sufficient  confidence  of  non- 
hazardousness  even  without  ground- 
water monitoring  data  to  allow  a  final 
determination  to  be  made. 

However,  the  Agency  agrees  with  the 
commenter  that  ground-water 
monitoring  data  are  additional,  useful 
information  to  aid  the  evaluation  of 
delisting  petitions.  Facilities  petitioning 
for  exclusion  of  a  waste  managed  on- 
site  are  expected  to  be  in  compliance 
with  the  ground-water  monitoring 
requirements  of  40  CFR  Part  284  or  265 
and  EPA  generally  requests  them  to 
submit,  as  part  of  their  petition,  four 
consecutive  rounds  of  ground-water 
monitoring  data  frtnn  a  monitoring 
system  determined  to  be  adequate  under 
Subpart  F  of  those  regulations.  These 
data  are  requested  in  order  to  assess  the 
impact  of  past  disposal  of  the  petitioned 
waste  on  underlying  ground  water. 

In  this  case,  however,  EPA  has 
concluded  that  it  is  appropriate  to  grant 
the  petition  without  reviewing  ground- 
water monitoring  data.  ELC  has 
informed  EPA  that  it  has  not  installed  a 
ground-water  monitoring  system 
because  the  state  of  Indiana  signed  a 
consent  agreement  waiving  ground- 
water monitoring  requirements  at  the 
facility.  In  these  circumstances,  it  is 
appropriate  to  rely  on  the  VHS  modeling 
evaluation  to  conclude  that  ELC's 
wastes  will  not  threaten  human  health 
or  the  environment  This  result  is 
consistent  with  a  small  number  of  recent 
decisions  to  grant  deUsting  petitions 
without  ground-water  monitoring  data. 
In  each  of  these  cases,  the  facility  had 
either  qualified  for  a  monitoring  waiver 
under  EPA's  Subpart  F  regulations  or 
obtained  a  waiver  from  a  State  agency 
or  EPA  Regional  Office  in  a  signed 
consent  agreement  We  believe  it  is 
inequitable  to  request  monitoring  data 
as  part  of  the  delisting  evaluation  where 
a  regulatory  agency  has  granted  a 
waiver  as  part  of  a  settiement  of  an 
enforcement  claim.  And  it  is 
unnecessary  to  obtain  it  wdiere  a  facihty 
has  demonstrated,  pursuant  to  40  CFR 
264.90  or  265.90,  that  monitoring  is 
unnecessary  because  it  is  extremely 
unlikely  that  hazardous  constituents  will 
ever  migrate  to  ground  water.  In  all 
other  circumstances,  however.  EPA 


intends  to  continue  to  request  ground- 
water monitoring  data. 

The  commenter  also  stated  that  EPA 
should  not  make  the  proposed  exclusion 
final  until  an  appropriate  methodology 
for  evaluating  the  potential  for  ground- 
water contamination  bom  surface 
impoimdments  is  available. 

The  Agency  believes  that  the 
conunenter  is  generally  correct  in  stating 
that  the  landfill  model  is  not  a  perfect 
tool  for  evaluating  the  effects  of 
impounded  waste  on  the  underlying 
aquifer.  The  Agency,  however,  does 
believe  that  the  VHS  model  is  the  best 
model  oirrently  available  in  this  case  to 
evaluate  the  waste's  potential  effect  on 
the  underlying  aquifer. 

The  Agency  is  currently  developing  a 
fate  and  transport  model  to  evaluate  the 
potential  behavior  of  wastes  managed  in 
surface  impoundments.  However,  this 
model  is  not  ready  for  use  in  delisting 
evaluations,  as  it  has  not  been  fully 
documented  and  reviewed.  When  the 
Agency  beUeves  that  the  model  is 
sufficiendy  developed  for  the  purposes 
of  delisting  decision-making,  it  intends 
to  announce  the  model's  availabihty. 
describe  its  parameters  and 
assumptions,  and  request  comments  on 
the  model  Subsequent  use  of  the  model 
in  the  evaluation  of  specific  deUsting 
petitions  would  be  proposed  in  the 
Federal  Register  in  eadh  instance,  and 
comments  on  the  appropriateness  of 
such  use  would  be  requested  and  fully 
considered  before  promulgation  of  a 
final  decision. 

To  delay  petition  evaluations  until 
such  time  as  other  analytical  tools  (such 
as  the  surface  impoundment  model 
discussed  above)  are  developed  would 
result  in  curtailing  the  processing  of 
many  of  the  delisting  petitions  already 
submitted  and  does  not  seem  equitable 
to  those  petitioners  whose  data  were 
already  evaluated  and  for  whom,  in 
some  cases,  proposed  decisions  were 
made,  using  the  VHS  landfill  model. 

In  spite  of  this.  EPA  considered  the 
key  variations  between  landfill  and 
surface  impoundment  scenarios.  The 
primary  difference  between  the  VHS 
model  and  a  surface  impoundment 
model  is  expected  to  be  the 
consideration  in  the  impoundment 
model  of  hydraulic  head,  sorption  and 
retardation,  and  clogging.  Hydraulic 
head  tends  to  force  leacbate  into  the 
aquifer,  displacing  ground  water, 
resulting  in  potentially  higher 
concentrations  at  the  receptor  well  (i.e., 
compUance  point).  Sorption  and 
retardation  of  dissolved  contaminants 
with  the  aquifer  solids  encountered 
through  migration  in  the  ground  water 
tend  to  reduce  the  concentration  of  the 


contaminant  in  the  aquifer.  Clogging 
occurs  in  surface  impoundments  when 
either  ^e  material  filters  out  in  the 
impoundment  bottom  materials,  or  when 
fine  material  setties  on  the  bottom  of  the 
impoimdment  A  potential  result  of 
clogging  is  the  lowering  of  the  hydraulic 
conductivity  of  the  impoundment  bottom 
material  to  that  which  approaches  the 
hydrauhc  conductivity  of  clay,  thus 
reducing  the  leakage  of  impoundment 
liquid  into  the  aquifer. 

To  some  extent  however,  the 
mechanisms  of  sorption  and  retardation 
and  clogging  counteract  hydraulic  head 
as  measured  by  the  impact  on  ground 
water  at  a  receptor  well.  Without 
completing  ongoing  model  development 
efforts,  it  is  difficult  to  predict  what 
impact  these  competing  mechanisms 
will  have  on  the  calculation  of  a 
predicted  compliance-point 
ccmcentration. 

EPA  believes  that  the  VHS  model  is 
currentiy  adequate  to  assess  reasonable 
worst-case  disposal  of  wastes  at  surface 
impoundments,  because  the  VHS  model 
is  conservative  in  all  of  its  assumptions. 
Specifically,  the  VHS  landfill  model 
does  not  account  for  the  likely  reduction 
in  the  total  concentrations  of  hazardous 
constituents  occurring  through 
volatilization  and  degradation,  thereby 
providing  an  additional  margin  of  safety, 
regardless  of  whether  the  waste  is 
diqrased  of  in  a  landfill  or  siirface 
impoundment  scenario.  For  these 
reasons,  the  Agency  beUeves  that  the 
appUcation  of  the  VHS  model,  in  this 
case,  adequately  protects  human  health. 

3.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal 
the  Agency  beUeves  that  both  the 
incinerator  scrubber  effluent  entering 
and  contained  in  the  on-site  surface 
impoundment  and  the  settled 
incinerator  scrubber  effluent  soUds 
contained  in  the  on-site  surface 
impoundment  and  disposed  in  the 
retentin  area,  are  not  hazardous  and, 
as  such,  should  be  excluded  from 
hazardous  waste  control. 

In  further  confirmation  of  the  Agency 
decision.  EPA  re-evaluated  the  organic 
constituents  detected  in  ELC's 
incinerator  scrubber  effluent  using  the 
VHS  model.  This  re-evaluation  was 
performed  because  the  Agency  had 
appUed  the  Organic  Leachate  Model 
(OLM)  to  the  liquid  phase;  therefore,  the 
Agency  decided  to  recalculate  new 
compliance-point  concentrations  for 
those  constituents  detected.  See  50  FR 
48943.  November  27. 1985  and  51  FR 
27061,  July  29, 1986.  (The  OLM  is  used  to 
predict  the  leachable  portion  of  an 
organic  constituent  from  a  solid  waste. 
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The  Agency  does  not  use  the  OLM  to 
predict  the  leachable  portion  of  an 
organic  constituent  from  a  Uquid  waste 
because  EPA  beUeves  that  the  entire 
portion  of  a  liquid  waste  is  available  for 
leaching.  Therefore,  it  is  unnecessary  to 
use  the  OLM.)  Table  1  presents  the 
maximum  total  constituent 
concentrations  of  each  of  the  detected 
constituents.  Table  2  presents  the  results 
of  the  VHS  model  analysis.  These 
results  confirm  the  Agency's  prior  data 
demonstrating  that  the  scrubber  effluent 
is  not  hazardous. 

Table  1.— Maximum  Total  Constituent 
Concentrations 
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As  indicated  in  Table  2,  the  waste 
exhibited  levels  of  the  above  organic 
constituents  at  the  compliance  point 
below  levels  used  in  delisting  decision 
making.  The  Agency  did  not  evaluate 
the  mobility  of  benzene  since  it  was  not 
detected  in  the  waste  using  the 
appropriate  SW-846  test  method. 

Table  2.— VHS  Model:  Compuance- 
PoiNT  Concentrations 
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The  Agency,  as  stated  in  51  FR  27061 
Quly  29. 1986),  did  not  use  the  OLM/ 
VHS  model  to  evaluate  the  retention 
area  solids  because,  using  the 
appropriate  SW-846  test  method,  none 
of  the  polynuclear  aromatic 
hydrocarbons  (PNAHs)  or  other 
constituents  (detected  in  the  scrubber 
effluent)  were  detected.  Therefore,  the 
Agency  did  not  evaluate  the  non- 
detected  constituents  in  the  OLM/VHS 
model. 

In  support  of  its  petition,  ELC 
submitted  analjrtical  data  characterizing 
the  incinerator  scrubber  effluent  and  the 
settled  incinerator  scrubber  effluent 
solids  disposed  of  in  the  retention  area. 
ELC  however  did  not  provide  analytical 
data  characterizing  the  settled 
incinerator  scrubber  soUds  contained  in 
its  on-site  surface  impoundment  As  a 
result.  ELC  was  requested  to 
characterize  the  settled  incinerator 
scrubber  effluent  sohds  to  demonstrate 
that  the  soUds  were  of  similar 
composition  to  the  retention  areas 
sohds. 

On  September  18, 1987.  ELC  submitted 
results  obtained  from  a  modified 
classical  stirred  tank  model  simulating 
the  partitioning  of  constituents  between 
water  and  solids.  ELCs  model  was  a 
"worst-case"  model  in  that  it  used  as 
inputs  the  maximum  total  constituent 
concentrations  of  the  constituents 
detected  in  the  scrubber  effluent,  while 
assuming  conservation  of  mass,  no 
volatilization,  no  biodegradation,  and  a 
total  organic  carbon  (TOC)  content  of 
five  percent  (the  maxbnum  observed 
TOC  level  of  ELC's  waste  was  3.8 
percent  (see  50  FR  48643.  November  27, 
1985)).  Table  3  presents  the  predicted 
constituent  concertrations  or  orRanic 
constituents  in  ELC's  settled  incinerator 
scrubber  effluent  soUds  contained  in  the 
surface  impoundment  (The  Agency 
limited  its  evaluation  of  the  settled 
incinerator  scrubber  effluent  to  those 
constituents  actually  detected  in  the 
scrubber  effluent  entering  the  surface 
impoimdment.) 

Table  3.— Predicated  Total  Constituent 
Concentrations  Settle  Incinerator 
Scmbber  Effluent  Solids 

[Containad  in  the  On-SMa  Surface  Impoundment] 


Conatituenta 


>  Sea  "nXKfcei  Raport  on  Health-Baaed  Raguiatoiy 
Lavata  and  SolublWea  Uaad  In  tha  Evaluation  of 
Deiaiing  PeMnna."  June  S.  1988,  located  in 
RCRA  public  docket 


Caition  tatrachloilda.. 
Chloroform............ — . 

1 .2-Olchloroathane .... 

Memyiana  c<vonoe.». 
Methyl  ethyl  ketone.- 

Tohiane 

1.1.1-Trl 
1.1.2-Tri 
TricMofoAuofOfiWHUtfw  » 

Ac6lono ". 

1^      Bn)fno(flchlocofnothsne» 


Total 

oofWlMiMnt 


nr 


1.13x10- 
3.44x10- 
1.05x10- 
^06x10- 
7.36x10- 
6.70x10- 
1.15x10- 
1.02x10- 
1.27x10- 
8.99x10- 
6.81x10- 


ELC  attempted  to  use  a  mass-balance 
approach  to  model  the  total  constituent 
concentration  of  the  EP  toxic  metals, 
nickel,  and  cyanide  in  the  settled 
incinerator  scrubber  effluent  solids 
contained  in  the  surface  impoundment 
The  model  used  an  experimentally 
derived  retention  factor  [i.e.,  the  ratio  of 
the  concentrations  of  metals  entering 
and  leaving  the  surface  impoundment), 
llie  Agency  rejected  ELC's  model, 
however,  because  the  retention  factor 
was  extremely  sensitive,  and  any 
miscalculation  of  the  smallest  amount 
would  cause  the  model  to  predict 
sufficient  concentrations  necessary  to 
fail  the  VHS  model  analysis.  EPA 
therefore,  requested  ELC  to  collect 
representative  samples  of  the  settled 
incinerator  scrubber  effluent  solids 
contained  in  the  surface  impoimdment 
and  analyze  for  both  the  total 
constituent  and  EP  toxicity 
concentrations  of  the  EP  toxic  metals, 
nickel,  and  cyanide. 

To  collect  representative  samples 
bom  surface  impoundments  like  ELC's. 
petitioners  are  normally  requested  to 
divide  the  unit  into  four  quadrants  and 
randomly  collect  five  full-depth  core, 
samples  from  each  quadrant  The  five 
full-depth  core  samples  are  then 
composited  (mixed)  by  quadrant  to 
produce  a  total  of  four  composite 
samples.  See  'Test  Methods  for 
Evaluating  SoHd  Wastes:  Physical/ 
Chemical  Methods."  U.S.  EPA.  Office  of 
SoUd  Waste  and  Emergency  Response. 
PubUcation  SW-846  (third  edition), 
November  1986,  and  "Petitions  to  Delist 
Hazardous  Wastes — ^A  Guidance 
Manual,"  U.S.  EPA  Office  of  SoUd 
Waste,  (EPA/530-SW-85-003),  April 
1985. 

On  October  28, 1987,  ELC  collected  a 
total  of  four  composite  samples  of  the 
settled  incinerator  scrubber  effluent 
soUds  from  its  surface  impoimdment 
The  surface  impoundment  was  divided 
into  four  sections  and  bom  each  section, 
five  full-depth  core  samples  were 
randomly  collected.  The  five  full-depth 
core  samples  were  composited  by 
sectioiL 

ELC  use  SW-846  method  numbers 
3010,  3020.  eoia  7421,  and  7470  to 
quantify  the  total  constituent 
concentrations  of  the  EP  toxic  metals 
and  nickel  and  SW-846  method  number 
1310  to  quantify  the  EP  leachable 
concentrations  of  the  EP  toxic  metals 
and  nickel  in  the  settled  incinerator 
scrubber  soUds  contained  in  the  surface 
impoundment  Additionally,  ELC  used 
EPA  method  number  335.2  to  quantify 
the  total  constituent  concentration  of 
cyanide.  See  "Methods  for  Chemical 
Analysis  of  Water  and  Wastes,"  EPA/4- 
79-020.  Table  4  presents  the  maximum 
total  constituent  and  EP  leachate 
concentrations  of  the  EP  toxic  metals, 
nickel,  and  cyanide. 
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Table  4.— Maximum  Total  Constituent 
AND  EP  Leachate  Concentrations 
Settled  Inonerator  Scrubber  Ef- 
fluent SOUDS 

[Contained  in  Itw  Surface  Impoundment] 


Constituents 

Total 
constituent 

tions(mg/kg) 

EP  leachate 
concentra- 
tions (mg/l) 

Araenic 

29.0 

1390.0 

27.0 

350.0 

360.0 

2.7 

160.0 

5.0 

<20.0 

<0.5 

<0.098 

Bwton      —     -.. 

Cadmium — 

Chromium  — 

Lewi 

Mereuiy — 

Nickel 

Selenium 

0.319 
0.012 
<0.012 
<0.045 
<0.015 
0.22 
<0.11 

Sily« 

Cyanida..- _ 

<0.014 
■  <0.025 

<:  Denotes  ttwt  the  actual  value  is  below  the 
detection  Imlt  apedlied  in  the  table. 

>  Leachdbia  cyanide  tests  were  not  performed. 
However,  leachaMe  cyanide  was  determined  by  as- 
suming a  theoretical  leaching  of  100  percent  and  a 
twenty-fold  dkjtion  (100  grwns  of  solids  dHuted  with 
2.0  liters  of  wateO  of  the  maximum  total  corwtituent 
concentration  of  cyanide. 

The  Agency  evaluated  the  mobUity  of 
the  inorganic  constituents  from  ELC's 
waste  using  the  VHS  model.  The  results 
of  the  Agency's  evaluation,  using  the 
waste  volume  of  160  cubic  yards  (the 
amoimt  claimed  by  ELC  to  be  in  the 
surface  impoundment)  and  the 
maximiun  EP  leachate  concentrations  of 
the  hazardous  inorganic  constituents  of 
concern  in  the  VHS  model,  are  shown  in 
Table  5.  The  Agency  did  not  evaluate 
the  mobility  of  arsenic  chromitun,  lead, 
mercury,  selenium,  silver,  or  cyanide 
from  ELCs  waste  because  diey  were  not 
detected  in  die  EP  extract  (see  Table  4]. 
If  a  constituent  is  not  detected  when 
using  the  appropriate  SW-646  method, 
the  Agency  asstunes  that  the  constituent 
is  not  present 

Table  5.— VHS  Model:  Predicted  Com- 
pliance-Point Concentrations  Set- 
tled Incinerator  Scrubber  Efflu- 
ent SOUDS 

[Containad  in  the  Surface  Impoundment] 


Constituents 

Compliance- 
poinl 

tions(ppm) 

Levels  of 

regulatory 

oonoem 

(ppm)' 

Bailuia ~. 

Cadmium   _    —     .. 
Nickel.-     ._     ._      „.. 

0.01 

0.0U04 

0.007 

1.0 

0.01 

0.5 

<  Sea  "Oocfcel  Report  on  HeaMvbased  Regulatory 
Lavela  and  ColubWas  Used  in  the  EvakjaHon  of 
Delisting  PeMions."  June  8.  1988,  located  in  the 
RCRA  pubic  docket 

The  settled  incinerator  scrubber 
effluent  solids  exhibited  barium, 
cadmiiun,  and  nickel  levels  at  the 
compliance  point  below  die  levels  used 
in  delisting  decision  making. 

Hie  Agency  calculated  the  mobile 
portion  of  the  total  constituent 


concentrations  of  the  organics  (detected 
in  the  scrubber  effluent]  in  the  setUed 
incinerator  scrubber  effluent  solids 
using  the  OLM.  See  51  FR  41084, 
November  13, 1986.  The  leachable 
concentrations  of  the  detected  organic 
constituents  were  then  evaluated  using 
the  VHS  model.  Table  6  presents  the 
results  of  the  OLM/VHS  model  analysis. 

As  indicated  By  Table  6,  none  of  the 
organic  constituents  exhibited 
complicance-point  concentrations  at 
levels  exceeding  the  health-based  levels. 
The  Agency  was  unable  to  evaluate  the 
mobility  of  bromodichloromethane  since 
a  value  for  solubility  was  not  available. 
As  a  matter  of  policy,  where  a 
compliance-point  concentration  cannot 
be  calculated,  EPA  will  not  evaluate 
that  particular  constituent. 

Table  6.— OLM/VHS  Modeu  Predicted 
Compuance-Point  Concentrations 
Settled  Incinerator  Scrubber  Ef- 
fluent Souos 

[Contained  in  the  Surface  Impoundment] 


CompSarwe- 

Levels  Of 

Constituents 

point 
uouenlia- 

regulatory 
concern 

bons  (ppm) 

(ppm)' 

Carbon  tetrachtoride 

3.78X10-' 

5.0x10-' 

Chkxofonn 

4.02x10-* 

5.0x10-* 

1.2-Oichkxoelhane 

1.83X10-' 

5.0X10-' 

Methylene  chkxide ...... 

1.15X10-' 

5.64X10-' 

Methyl  ethyl  ketone 

5.63x10-' 

1.8 

Toluene.- 

4.85X10-* 
1.02X10-' 

10.S 

2.00x10-' 

1 ,1  ;2-Tridik)roethane ... 

3.20X10-* 

6.10x10-' 

Trichk)ronuoromelh- 

1.00X10-' 
2.21X10-' 

10.5 

Acetone 

4.0 

ana -..- - 

HC* 

2.00x10-' 

'  See  "Docket  Report  on  Health-based  Regulatory 
Levels  and  Sotubiiliee  Used  in  the  Evakialion  of 
Delisting  Petitkxw,"  June  8,  1988,  kxated  in  the 
RCRA  public  dockeL 

'Not  cateulated  due  to  the  lack  of  a  value  for 
sohjbility. 

Additionally,  although  ELC  did  not 
test  the  settied  incinerator  scrubber 
effluent  soUds  contained  in  the  surface 
impoimdment  for  the  characteristics  of 
ignitability,  corrosivity,  and  reactivity, 
the  Agency  believes  that  the 
characteristics  testing  previously 
perfonned  on  the  settled  incinerator 
scrubber  solids  stored  in  the  retention 
area  can  be  used  to  demonstrate  that 
the  settled  solids  contained  in  the 
surface  impoimdment  do  not  exhibit  the 
characteristics  of  ignitability, 
corrosivity,  and  reactivity.  The  retention 
area  solids  are  the  same  waste,  except 
for  solids  content  [i.e.,  the  settled  sludge 
contained  in  the  surface  inqwnndment 
has  a  higher  percent  soUds  content).  The 
characteristics  testing  perfonned  on  the 
setded  soUds  disposed  in  the  retention 
area,  by  inference,  indicates  that  the 
settled  solids  contained  in  the  surface 
impoundment  do  not  exhibit  the 


characteristics  of  ignitabitity, 
corrosivity,  and  reactivity. 

The  Agency,  therefore,  is  granting  a 
final  exclusion  to  Eli  Lilly  and  company 
for  both  its  incinerator  scrubber  effluent 
entering  and  contained  in  its  on-site 
surface  impoundment,  and  the 
incinerator  scrubber  effluent  solids 
contained  in  its  on-site  surface 
impoimdment  and  disposed  of  in  the 
solids  retention  area.  These  wastes 
result  from  the  incineratsion  of  waste 
solvents.  These  wastes  are  listed  as  EPA 
Hazardous  Waste  Nos.  F002,  F003,  and 
F005,  and  are  generated  at  ELCs 
Clinton,  Indiana  facility.  The  exclusion 
remains  in  effect  unless  the  wastes  vary 
from  those  originally  described  in  the 
petition  [i.e.,  the  wastes  are  altered  as  a 
result  of  changes  in  the  manufacturing 
or  treatment  process).  "Hie  facility  would 
require  a  new  exclusion  if  its 
manufacturing  or  treatment  processes 
are  altered,  and  accordingly  would  need 
to  file  a  new  petition.  The  facility  must 
treat  waste  generated  from  changed 
processes  as  hazardous  imtil  a  new 
exclusion  is  granted. 

Although  management  of  the  wastes 
covered  by  this  petition  is  relieved  from 
SubtiUe  C  jurisdiction,  the  generator  of  a 
delisted  waste  must  either  treat,  store, 
or  dispose  of  the  waste  in  an  on-site 
facihty,  or  ensure  that  the  waste  is 
deUvered  to  an  off-site  storage, 
treatment,  or  disposal  facility,  either  of 
which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use,  reuse, 
recycling,  or  reclamation. 

m.  Effective  Date 

This  rule  is  effective  immediately.  The 
Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes.  In 
light  of  the  unnecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  effective  date  six 
months  after  promulgation  and  the  fact 
that  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
section  3010,  EPA  beUeves  that  this  rule 
should  be  effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  under  the 
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Administrative  Procedures  Act, 
pursuant  to  5  U.S.C.  553(d]. 

IV.  Limitad  Effect  of  Federal  Exchi&ion 

The  final  exclusion  being  granted 
today  is  being  issued  under  the  Federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  their 
oyra,  non-RCRA,  regulatory 
requirements  that  are  more  stringent 
that  EPA's  pursuant  to  section  3009  of 
RCRA.  These  more  stringent 
requirements  may  include  a  provision 
which  prohibits  a  Federally-issued 
exclusion  from  taldng  effect  in  the  State. 
Since  a  petitioner's  waste  may  be 
regulated  under  a  dual  system  [j.e.,  both 
Federal  and  State  programs),  petitioners 
are  urged  to  contact  their  State 
regulatory  authority  to  determine  the 
current  status  of  their  wastes  under 
State  law. 

V.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rule  to  grant  an  exclusion 
is  not  major  since  its  effect  is  to  reduce 
the  overall  costs  and  economic  impact 
of  EPA's  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  waste  generated  at  a 
specific  faciUty  from  EPA's  Usts  of 
hazardous  wastes,  thereby  enabling  the 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
economic  impact  therefore,  due  to 
today's  rule. 

VL  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effect  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations  and  is  limited  to  one 
facility.  Accordingly,  I  hereby  certify 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 


list  of  Subjects  in  40  CFR  Fait  281 

Hazardous  materials,  Waste 
treatment  and  disposal,  Recycling. 

AudKxity:  Sec.  3001  RCRA.  i2  U.S.C.  6921. 
Date:  August  la  1988. 
leffery  D.  Denit 

Deputy  Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  281  is  amended 
as  follows: 


PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Autboiity:  Sees.  1006.  2002(a).  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905,  eei2(a).  6821,  and  6022). 

2.  In  Appendix  IX,  add  to  table  1  the 
following  wastestreams  in  alphabetical 
order 


Table  1.— Wastes  Excluded  From  Non-Specific  Sources 


Facility 


Address 


Waste  description 


EN  Uly  and       Clinton,  Indiana ....  IrManerator  8cnjt>ber  liquids,  entenr)g  and  contained  In  ttieir  on-site 
Company.  surtace  Impoundment,  and  solids  settling  from  these  liquids  onginat- 

ing  from  the  tMJming  of  spent  solvents  (EPA  Hazardous  Waste  Nos. 
F002,  F003,  and  F005)  contained  in  tfteir  orvsite  surface  Impound- 
ment and  solids  retention  area  on  August  18,  1968  and  any  new 
incinerator  scnibbet  liquids  and  settled  soldis  generated  in  \t\e  sur- 
face impoundmont  and  disposed  of  in  ttie  retention  are  a  after 
August  18,  1988. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Adminlatration 

42  CFR  Part  498 

[BERC-371-F] 

Medicaid  Program;  Appeala  From 
Cancellation  of  Approval  of  Medicaid 
Long-Term  Care  Fadlltlea 

AOENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Final  rule. 

SUMMAIIY:  This  rule  corrects  an 
oversight  by  setting  forth  time  limits  for 
new  issues  that  may  be  considered  by 
an  Administrative  Law  Judge  (ALJ) 
dtuing  a  hearing  afforded  a  Medicaid 
skilled  nursing  fadlify  (SNF)  or 
intermediate  care  fadlify  (ICF)  because 
the  Secretary  proposes  to  cancel  its 
approval  under  section  1910(c)(1)  of  the 
Social  Securify  Act  (the  Act). 

This  amendment  is  necessary  because 
current  rules  do  not  take  accoimt  of  the 
fact  that  hearings  imder  section  1910(c) 
of  the  Act  (unlike  Medicare  hearings) 
may  take  place  before  the  cancellation 
is  put  into  effert 

The  piupose  is  to  establish  time  limits 
appropriate  to  section  1910(c)  situations. 

DATC  This  rule  is  effective  September 
19.1988. 


FOR  furtheh  inrmmiation  contact: 

Pete  Burdette.  (301)  988-6772. 

aUPPLEMENTAIIY  INFORMATION: 

Background 

Final  regulations  with  comment 
period,  published  on  June  12, 1987  at  52 
FR  22444,  had  a  dual  purpose: 

•  To  update  and  clarify  the  rules  on 
appeals  from  determinations  that  affect 
the  participation  of  providers,  suppliers, 
and  practitioners  in  the  Medicare 
program:  and 

•  To  redesignate  those  rules 
(previously  in  Subpart  O  of  Part  405  of 
the  Medicare  rules)  as  a  new  Part  498. 

As  part  of  the  updating  process,  we 
made  those  Medicare  regiilations 
applicable  to  situations  in  which,  imder 
section  1910(c)  of  the  Act  the  Secretary 
proposes  to  cancel  the  approval  of  a 
Medicaid  SNF  or  ICF.  As  explained  in 
the  preamble  to  the  June  12  rules,  this  is 
appropriate  because — 

•  llie  appeals  proceduires  in  Part  498 
are  based  on  sections  205(b)  and  205(g) 
of  the  Act  and 

•  Section  1910(c)  of  the  Act  gives  the 
Medicaid  facilify  affected  by  a  proposed 
cancellation  under  that  section  the  right 
to  hearing  and  to  judicial  review  imder 
sections  205(b)  and  205(g)  of  the  Act 

As  a  means  of  limiting  the  scope  of 
the  hearing  to  matters  directiy  relevant 
to  the  determination  that  is  being 
appealed,  fi  498.56  retains  the  time  limits 
(previously  set  forth  in  {  405.1542)  for 
new  issues  that  may  be  considered  by 
the  ALJ.  For  terminations,  it  provides 
that  the  ALJ  may  not  consider  any 
issues  that  arise  after  "the  effective  date 


of  the  tennination  of  a  provider 
agreement". 

Comments 

We  received  two  comments  on  the 
June  12  publication.  One  was  from  a  law 
firm,  recommending  substantive  changes 
in  the  hearings  procedures  and  in  the 
availability  of  case  decisions,  indices, 
and  pleadings.  These  comments  will  be 
considered  in  developing  a  Notice  of 
Proposed  Rulemaking  (NPRM)  that  will 
amend  Part  498  to  make  substantive 
changes  that  could  not  be  made  by  the 
June  12  rules  for  which  NPRM  was 
waived. 

The  other  comment  pointed  out  that 
the  time-limit  established  by 
S  498.5e(b)(l]  for  new  issues  was  not 
appropriate  for  appeals  under  section 
1910(c)  of  the  Act 

Discussion 

There  is  an  important  difference 
between  HCFA's  termination  of  a 
Medicare  provider  agreement  and  a 
proposal  by  the  Secretary  to  cancel  the 
approval  of  a  Medicaid  SNF  or  ICP 
under  section  1910(c)  of  the  Act  The 
hearing  for  a  Medicare  facility  is  always 
provided  after  the  termination  goes  into 
effect.  However,  for  the  Medicaid 
facility,  except  when  its  deficiencies 
pose  immediate  and  serious  threat  to 
patient  health  and  safety,  the  Medicaid 
provider  agreement  remains  in  effect — 

•  Until  the  period  for  requesting  a 
hearing  has  expired;  or 

•  If  a  hearing  is  requested  and 
granted,  until  the  Secretary  reaches  a 
final  decision  after  the  hearing. 

In  developing  the  June  12  rules,  we 
overlooked  the  need  for  a  separate  cut- 
off date  for  "pre-cancellation"  hearings. 
The  current  Medicare  rule 
(8  498.56(b)(1)).  if  applied  to  such 
hearings,  would  make  it  difficult  to 
reach  a  final  decision  within  a 
reasonable  period  of  time.  A  Medicaid 
facility  could  rtiise  a  "new  issue" — that 
it  had  corrected  all  deficiencies  after  the 
section  1910(c)  survey — and  request 
resurvey.  By  repeatedly  reporting 
compliance  and  requesting  resurvey,  the 
facility  could  prolong  the  appeals 
process  indefinitely.  Since  the  provider 
agreement  could  not  be  terminated  until 
the  AL]  issued  a  decision,  the  facility 
would  continue  to  receive  Medicaid 
payment — for  new  admissions  as  well 
as  for  previously  admitted  residents — 
and  continue  to  pose  a  potential  threat 
to  the  health  and  safety  of  all  residents. 
We  do  not  believe  that  this  furthers  the 
goals  and  objectives  of  the  Medicaid 
program. 

Since  the  issue  before  the  ALJ  is 
whether  the  Secretary  properly 
determined  that  the  facility's 
participation  in  the  program  ought  to  be 


terminated,  and  since  participating 
facilities  are  required  to  be  continuously 
in  compliance  with  the  conditions  of 
ptulicipation  for  SNFs  or  the  standards 
for  payment  to  ICFs,  the  appropriate  cut- 
off date  for  a  pre-cancellation  hearing  is 
the  completion  date  of  the  survey  or 
resurvey  that  is  the  basis  for  the 
proposed  cancellation  of  approval. 

When  the  deficiencies  of  a  Medicaid 
facility  pose  immediate  and  serious 
threat  to  patient  health  and  safety, 
approval  is  cancelled  without  waiting 
for  a  hearing.  In  that  situation,  the 
appropriate  cut-off  date  for  new  issues 
is  the  effective  date  of  cancellation. 

Response  to  Conmient 

This  rule  makes  a  single  change 
responsive  to  the  second  comment 
received  regarding  the  final  regulations 
published  on  June  12. 1987  (52  FR  22444). 
In  S  498.56,  we  have  added  a  new 
paragraph  (b)(5)  to  provide  separate 
time  limits  for  new  issues  that  may  be 
considered  by  the  ALJ  at  a  hearing 
under  section  1910(c)  of  the  Act  In  the 
case  of  a  pre-cancellation  hearing,  the 
cut-off  date  is  the  completion  date  of  the 
survey  or  resurvey  that  was  the  basis 
for  the  Secretary  to  propose  cancellation 
of  the  approval  of  the  Medicaid  SNF  or 
ICE.  In  an  immediate  and  serious  threat 
situation,  the  cut-off  date  is  the  effective 
date  of  cancellation  of  approval. 

Regulatory  Impact  Statement 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulatory  impact 
analysis  for  any  regulation  that  is  likely 
to  have  an  annual  impact  of  $100  million 
or  more,  cause  a  major  increase  in  costs 
or  prices,  or  meet  other  thresholds 
specified  in  section  1(b)  of  the  order. 

We  have  determined  that  a  regulatory 
impact  analysis  is  not  required  for  these 
rules  because  this  minor  change  will 
have  very  slight  budgetary  impact 

Section  1102(b)  of  the  Act  requires  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  may  have  a 
significant  impact  on  tiie  operations  of  a 
substantial  ntunber  of  small  rural 
hospitals,  that  is,  hospitals  that  are 
located  outside  a  metropolitan 
statistical  area  and  have  fewer  than  50 
beds. 

In  addition,  we  generally  prepare  an 
initial  Regulatory  Flexibility  Analysis 
that  is  consistent  with  the  Regiilatory 
Flexibility  Act  (5  U.S.C.  601  through  602) 
unless  the  Secretary  certifies  that  the 
regulation  would  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  sroall  entities".  A  small  entity 
is  defined  as  a  small  business,  a 
nonprofit  enterprise,  or  a  governmental 
jurisdiction  (such  as  a  county,  city,  or 
township)  with  a  population  of  less  than 
50,000.  We  also  consider  all  providers 
and  suppliers  as  small  entities. 


We  have  determined,  and  the 
Secretfiry  certifies,  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
on  the  operation  of  a  substantial  number 
of  small  rural  hospitals. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements  subject  to 
review  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-611). 

list  of  Subjects  in  42  CFR  Fait  496 

Administrative  practice  and 
procedure.  Appeals,  Medicare 
practitioners.  Providers  and  suppliers, 
Medicaid,  Nursing  homes. 

42  CFR  Part  498  is  amended  as  set 
forth  below: 

* 

PART  4M— APPEALS  PROCEDURES 
FOR  DETERMINATIONS  THAT  AFFECT 
PARTiaPATION  IN  THE  MEDICARE 
PROGRAM 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  Z05(a),  llOZ.  18e9(c).  1871, 
and  1672  of  the  Social  Security  Act  (42  U.S.C. 
405(a).  1302. 1395S(c),  1395hh.  and  ISgSu) 
unless  otherwise  noted.) 

2.  In  S  498.56  paragraph  (a)(1)  and  the 
introductory  text  of  paragraph  (b)  are 
republished  for  the  reader's  covenience, 
and  paragraph  (b)(5)  is  added  to  read  as 
follows: 

S  498.56    Hearing  on  new  Issues. 

(a)  Basic  rules.  (1)  Within  the  time 
limits  specified  in  paragraph  (b)  of  this 
section,  the  AL)  may,  at  the  request  of 
either  party,  or  on  his  or  her  own 
motion,  provide  a  hearing  on  new  issues 
that  impinge  on  the  rights  of  the  affected 
party. 

(b)  Time  limits.  The  ALJ  will  not 
consider  any  issue  that  arose  on  or  after 
the  following  dates: 

(5)  With  respect  to  Medicaid  SNFs  or 
ICFs  surveyed  under  section  1910(c)  of 
the  Act— 

(i)  The  completion  date  of  the  survey 
or  resurvey  that  is  the  basis  for  a 
proposed  cancellation  of  approval;  or 

(ii)  If  approval  was  cancelled  before 
the  hearings,  because  of  immediate  and 
serious  threat  to  patient  health  and 
safety,  the  effective  date  of  cancellation. 

[Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.714,  Medical  Assistance 
Programs] 

Dated:  April  IZ,  198a 
WilHam  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 


BEST  COPY  AVAILABLE 


31338        Federal  Register  /  Vol.  53.  No.  180  /  Thursday,  August  18,  1988  /  Rules  and  Regulations 


UMI 


Approved  June  6, 1968. 
Otis  R.  Bowvo, 
Secretary. 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

45  CFR  Part  1180 

Regulations  Under  Section  206(b)  of 
the  Museum  Services  Act 

aqency:  Institute  of  Museum  Services, 

NFAH. 

ACTKNC  Final  regulations. 

summary:  The  Institute  of  Museum 
Services  issues  Hnal  regulations  under 
section  206(b)  of  the  Museum  Services 
Act  relating  to  the  award  of  contracts 
and  cooperative  agreements  to 
professional  museum  organizations.  The 
fiscal  year  1988  appropriation  statute  for 
IMS  provides  the  necessary 
appropriations  act  authority  to 
implement  this  section.  IMS  is  issuing 
regulations  under  this  authority  to  assist 
applicants  and  recipients  and  to  make 
the  most  effective  use  of  available 
funds. 

EFFECnVC  DATE  AugUSt  18, 198a 

FOR  FURTHER  INFORMATION  CONTACT: 

Rebecca  Danvers,  Director  of  Programs, 
Institute  of  Museum  Services,  Room  609, 
1100  Pennsylvania  Avenue  NW., 
Washington.  DC  20506  (202-786-0539). 

SUPPLEMENTARY  INFORMATION: 

1.  General  Background 

The  Museum  Services  Act  ("the  Act"), 
which  is  Title  II  of  the  Arts,  Humanities, 
and  Cultural  Affairs  Act  of  1976,  was 
enacted  on  October  8, 1976  and  has 
been  subsequently  amended  and 
extended. 

The  purpose  of  the  Act  is  stated  in 
section  202,  20  U.S.C.  961.  as  follows: 

It  is  the  purpoae  of  [the  Museum  Services 
Act]  to  encourage  and  auist  museums  in 
their  educational  role.  In  conjunction  with 
formal  systems  of  elementary,  secondary, 
and  postsecondary  education  and  with 
programs  of  nonformal  education  for  all  age 
groups;  to  assist  museums  in  modernizing 
their  methods  and  facilities  so  that  they  may 
be  better  able  to  conserve  our  cultural, 
historic  and  scientific  heritage;  and  to  ease 
the  finanrial  burden  borne  by  museums  as  a 
result  of  their  increasing  use  by  the  public. 

The  Act  establishes  an  Institute  of 
Museum  Services  (IMS)  consisting  of  a 
National  Museum  Service  (Board)  and  a 
Director.  IMS  is  an  independent  agency 


placed  under  the  statutory  heading  of 
the  National  Foundation  on  the  Arts  and 
the  Humanities  (National  Foundation). 
The  Act  lists  a  number  of  illustrative 
activities  for  which  grants  may  be  made, 
including  assisting  museums  to  meet 
their  administrative  costs  for  preserving 
and  maintaining  their  collections, 
exhibiting  them  to  the  public,  and 
providing  educational  programs  to  the 
public.  During  Bscal  year  1988,  IMS 
provides  three  types  of  grant  assistance 
to  musetuns:  (1)  General  operating 
support;  (2)  conservation  assistance;  and 
(3)  museum  assessement  assistance. 
This  regulation  covers  a  fourth  type  of 
support:  contracts  and  cooperative 
agreements  with  professional  museum 
associations  to  provide  services. 

2.  Puzpose  and  Scope  of  Regulations 

Section  206(b)  of  the  Museum  Service 
Act.  20  U.S.C  g65(b),  provides  for 
financial  assistance  to  professional 
museum  organizations.  Section  206(b) 
states: 

The  Director  [of  IMS],  subject  to  the  policy 
direction  of  the  National  Museum  Services 
Board,  is  authorized  to  enter  Into  contracts 
and  cooperative  agreements  with 
professional  museum  organizations  to 
provide  financial  assistance  to  such 
organizations  in  order  to  enable  such 
organizations  to  undertake  projects  designed 
to  strengthen  museum  services,  except  that 
any  contracts  of  cooperative  agreements 
entered  into  pursuant  to  tliis  subsection  shall 
be  effective  only  to  such  extent  or  in  such 
amounts  as  are  provided  in  appropriations 
AcU. 

Language  in  the  fiscal  year  1988 
appropriation  for  IMS  (Pub.  L.  No.  100- 
203)  contains  the  necessary 
appropriations  act  authority  to 
implement  this  section.  IMS  had  no 
regulations  or  guidelines  governing 
applications  for  such  assistance  or 
postaward  conditions.  Therefore,  after 
receiving  the  policy  direction  of  the 
Board,  IMS  issued,  on  February  5. 1988, 
proposed  regulations  for  public 
comment. 

The  proposed  regulations  closely 
track  section  206(b)  with  respect  to 
those  matters  for  which  there  is 
statutory  language.  They  include 
provisions  regarding  eligibility, 
applications,  activities  for  which 
assistance  will  be  made  available,  and 
conditions  for  receipt  of  funds. 

Section  1180.77  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Institute  of  Museum  Services  will 
submit  a  copy  of  these  requirements  to 
the  Office  of  Management  and  Budget 
(0MB)  for  its  review.  Organizations  and 


individuals  desiring  to  submit  comments 
on  these  requirements  should  direct 
them  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB.  Room  30002. 
New  Executive  Office  Building, 
Washington,  DC  20503:  Attn:  Jim 
Houser. 

3.  Response  to  Comments 

A.  General 

A  number  of  comments  were  received 
in  response  to  the  February  5  notice  of 
proposed  rulemaking.  The  following 
paragraphs  summarize  these  comments 
and  the  IMS  response.  All  of  the 
comments  have  been  carefully  studied 
by  IMS  and  National  Museum  Services 
Board. 

In  general,  commenters  expressed 
approval  of  the  regulations  and  of  the 
manner  in  which  IMS  proposes  to 
administer  the  program.  Specific 
suggestions  for  improvement  or 
clarification  fall  into  two  categories: 
— Comments  regarding  provisions  of  the 
proposed  regulations  that  repeat  or 
reflect  statutory  requirements. 
— Comments  concerning  provisions  that 
were  not  required  by  statute,  but 
which  were  developed  by  IMS  to 
ensure  effective  program 
administration  or  clarify  statutory 
requirements. 

B.  Regulations  Governed  by  Statutory 
Provisions 

IMS  may  not  change  regulatory 
provisions  based  upon  the  governing 
statute.  Such  comments  are  identified, 
summarized,  and  discussed  below: 

(1)  Eligibility  status  of  public  agencies 
and  organizations.  A  number  of 
commenters  expressed  concern  that  the 
regulations  did  not  permit  public 
museum  agencies  or  organizations  to 
apply  for  assistance.  The  proposed 
regulations  contained  the  following 
definition  of  the  term  "professional 
museiun  organization": 

For  the  puipoae  of  this  subpart,  the  term 
"professional  museum  organization"  means  a 
private,  nonprofit  professional  museum 
services-related  organization,  institution,  or 
association  which  engages  in  activities 
disigned  to  advance  the  well-being  of 
museums  eligible  for  assistance  under  tiiia 
part  and  the  museum  profession  *  *  * 

This  definition  was  taken  from  section 
206(b)(4)  of  the  Museum  Services  Act,  20 
U.S.C.  965(b)(4).  which  provides: 

For  purposes  of  diis  subsection,  the  term 
"professional  museum  organization"  means  a 
private,  nonprofit  professional  museum- 
related  organizatiao,  institutioa,  or 
association  which  engages  in  activities 


designed  to  advance  the  well-being  of 
muaeuma  and  the  museum  profession. 

The  governing  statute  thus  limits 
eligibility  to  private  nonprofit 
organizations.  Professional  museum 
organizations  that  are  governmental 
entities  are  not  eligible.  However, 
private  organizations  that  operate  on  a 
regional  or  state-wide  basis,  or  that 
serve  museums  or  categories  of 
museums  of  a  particular  state,  are 
eligible.  See  S  1180.77(d)(2)  of  the 
regulations.  In  view  of  the  applicable 
statutory  provisions,  no  change  has 
been  made  in  the  text  of  the  regulations. 

(2)  Prohibition  of  use  of  funds  for 
general  operating  support  for 
professional  museum  organizations.  A 
number  of  commenters  thought  that 
general  operating  support  should  be 
available  to  professional  museum 
organizaions  under  the  program.  The 
proposed  regulations  stated: 

No  ftnandal  assistance  may  be  provided 
under  ttiis  subpart  to  pay  for  the  operational 
expenses  of  any  professional  museum 
organization. 

This  provision  repeats  section 
206(b)(2)  of  the  Museum  Services  Act,  20 
U.S.C.  g65(b)(2)(B].  It  is  consistent  with 
the  purpose  of  the  program  to  assist 
projects  or  activities  of  professional 
museum  organizations  designed  to 
strengthen  museum  services.  Because 
the  regulatory  provision  is  based  upon  a 
statutory  limitation,  no  change  can  be 
made  in  the  regulations. 

(3)  One-year  duration  for  projects.  A 
number  of  commenters  expressed 
concern  that  the  one-year  limitation  on 
the  duration  of  projects  assisted  under 
the  program  would  be  too  confining. 
This  limitation  is  contained  in 

1 1180.77(1)  of  the  regulations.  It  reflects 
a  statutory  limitation  in  section 
206(b)(2)(A)  of  the  statute,  20  U.S.C. 
965(b](2)(A],  which  provides: 

No  financial  assistance  may  be  provided 
under  this  subsection  for  any  project  for  a 
period  in  excess  of  one  year. 

Again,  IMS  is  bound  by  the  statutory 
limitations  governing  this  program.  See 
below  for  a  discussion  of  the  definition 
of  the  one  year  period. 

(4)  Breadth  of  definition  of 
"professional  museum  organization. "  A 
cumber  of  commenters  objected  to  the 
breadth  of  the  definition  of 
"professional  museum  organization." 
They  were  concerned  that  organizations 
might  receive  assistance  that  did  not 
have  as  their  purpose  the  strengthening 
of  museum  services  for  a  broad  range  of 
museums.  For  example,  an  organization 
devoted  to  the  financial  improvement  of 
one  museum  might  be  eligible.  Dilution 
of  the  impact  of  a  program  with  limited 


funds  was  a  concern  of  these 
commenters. 

In  defining  the  term  "professional 
museiui  organization,"  IMS  followed  the 
statutory  language  but  included  some 
clarifying  language  to  target 
organizations  that  engage  in  activities  to 
advance  the  well-being  of  museimis 
(defined  as  eligible  under  the  Act)  and 
the  mtiseum  profession.  Such  activities 
include  technical  assistance, 
dissemination  of  information, 
professional  development,  and 
professional  services.  In  addition,  IMS 
included  funding  criteria  in  S  1180.77(k) 
to  further  achieve  this  targeting.  These 
criteria  emphasize  strengUiening 
museum  services  and  project  quality. 
IMS  believes  this  definition  to  be 
consistent  with  the  statute.  IMS  will 
monitor  the  administration  of  the 
program  to  ensure  that  the  funding 
criteria  are  adequate  to  carry  out  the 
statutory  purpose.  At  this  time,  a  change 
in  the  regulations  does  not  appear  to  be 
necessary  or  appropriate. 

(5)  Limitation  on  funds  available 
under  the  program  for  fiscal  year  1988. 
A  number  of  commenters  objected  to  the 
limitation  of  $100,000  on  the  funds 
available  for  fiscal  year  1988,  set  forth  in 
S  1180.77(g)  of  the  regulations.  The 
limitation  is  based  on  the  language  in 
section  206(b)  of  the  statute  that 
authorizes  funding  only  to  the  extent 
provided  in  appropriations  acts.  The  FY 
1988  appropriation  act  (Pub.  L  No.  100- 
203)  provides  '  *  *  "$100,000  as 
authorized  by  20  U.S.C.  965(b). "  The 
funding  level  reflects  a  statutory 
limitation  not  subject  to  change  by  IMS 
in  regulations. 

Upon  further  review,  IMS  determined 
that  it  is  not  necessary  to  mention  the 
$100,000  level  in  the  regulation.  These 
regulations  are  designed  to  cover  more 
than  one  year,  and  appropriations  may 
vary  from  year-to-year.  Pach  year's 
appropriation  level  will  be  publicized 
when  applications  are  made  available. 
Relevant  clarifying  language  has  been 
provided  in  the  regulation. 

(6)  Matching.  A  number  of 
commenters  called  for  greater  flexibility 
in  the  matching  requirement  contained 
in  S  1180.77(h)  of  the  regulations.  This 
regulatory  provision  is  based  upon 
section  206(c)  of  the  Museum  Services 
Act  which  provides: 

Grants,  contracts,  and  cooperative 
agreements  under  this  section  for  any  fiscal 
year  may  not  exceed  50  per  centum  of  the 
cost  of  the  program  for  which  the  grant  or 
financial  assistance  is  made,  except  that  no 
more  than  20  per  centiun  of  the  funds 
available  under  this  section  for  any  fiscal 
year  may  be  available  for  grants  or  financial 
assistance  in  such  a  fiscal  year  without 
regard  to  such  limitation. 


The  regulatory  provision  gives 
flexibility  to  IMS  in  applying  the 
matching  requirements.  The  last 
sentence  of  the  regulatory  provision 
provides: 

In  exceptional  circumstances  applicable  to 
a  particular  applicant  the  Director,  upon 
consultation  with  the  Board,  may  waive  the 
matching  requirement  pursuant  to  section 
206(c}oftheAcL 

C.  Comments  on  Other  Provisions 

(1)  Single  application  from  an 
organization.  A  number  of  commenters 
objected  to  following  requirement 
contained  in  the  proposed  regulations: 

An  appUcant  may  submit  only  one 
appUcation  with  respect  to  each  deadline. 

In  view  of  the  limited  purpose  of  the 
program  and  the  limited  funds  available, 
IMS  believes  that  this  provision  will 
promote  the  effective  administration  of 
the  program. 

(2)  Documentation  of  needs.  A  number 
of  commenters  called  for  more 
documentation  of  needs  by 
organizations  applying  for  assistance. 
Section  1180.77(k)(3)  of  the  proposed 
regulations  makes  such  documentation  a 
factor  in  application  review.  IMS 
believes  that  this  provision  is  responsive 
to  the  comment.  Applicants  can  be 
expected  to  respond  to  it  in  preparing 
their  applications.  IMS  will  review  the 
need  for  more  explicit  language  once  the 
program  is  implemented. 

(3)  Clarification  regarding  award 
amount  One  conmienter  called  for 
clarification  of  the  description  of  the 
amount  which  an  applicant  might  expect 
to  receive.  The  proposed  regulations 
were  designed  in  §  1180.77(g)  to  indicate 
that  while  the  upward  limit  on  the 
program  was  $100,000,  IMS  expected  to 
award  contracts  or  cooperative 
agreements  of  no  more  than  $50,000  to  a 
single  organization.  The  provision  was 
intended  to  guide  applicants  in 
developing  iheir  applications. 

Upon  review,  IMS  determined  that  it 
is  not  necessary  to  mention  award  limits 
in  the  regulations.  Aw£ird  amounts  may 
fluctuate  from  yeai^to-year,  due  to 
changes  in  the  total  appropriation  and  in 
the  types  of  projects  funded.  Guidance 
on  probable  award  amounts  will  be 
provided  in  each  year's  application 
materials.  Relevant  clarifying  language 
has  been  provided  in  the  regulation. 

(4)  Commencement  of  one-year 
duration  period.  A  number  of  commenters 
expressed  the  view  that  the  one  year 
project  period  should  begin  with  the 
date  of  the  award  IMS  agrees  and  has 
made  a  clarifying  change  to  the 
application  guidelines  and  regulations. 
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(5)  Technical  changes.  A  technical 
change  has  lieen  made  in  (  1180.77(d). 
by  the  addition  of  a  new  subparagraph 
(3).  in  order  to  ensure  that  assistance  is 
not  made  available  under  the 
professional  museum  organization 
program  to  organizations  that  could 
quality  for  assistance  under  other 
programs  administered  by  IMS  for 
which  museums  are  eligible.  The 
Institute  believes  that  this  clarification 
is  needed  in  order  to  be  certain  that  the 
program  is  carried  out  in  accord  with  its 
legislative  intent,  to  enhance  museum 
services  by  assisting  organizations  that 
were  comprised  of  museums  or  museum 
professionals  but  were  otherwise 
ineligible  for  assistance  under  the  Act 
because  they  were  not  themselves 
museums. 

Other  editorial  and  non-substantive 
technical  changes  have  been  made. 

(6)  Executive  Order  12291.  These 
regulations  have  been  reviewed  in 
accordance  with  Executive  Order  12291. 
They  are  classified  as  non-major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

(7)  Regulatory  Flexibility  Act 
Certification.  The  Director  certifies  that 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

To  the  extent  that  these  proposed 
regulations  affect  States  and  State 
agencies,  they  will  not  have  an  impact 
on  small  entities  because  States  and 
State  agencies  are  not  considered  under 
the  Regulatory  FlexibiUty  Act. 

These  regulations  will  affect  certain 
organizations  receiving  Federal  financial 
assistance  under  the  Museum  Services 
Act  However,  they  will  not  have  a 
significant  economic  impact  on  the  small 
entities  affected  because  they  do  not 
impose  excessive  regulatory  burdens  or 
require  unnecessary  Federal 
supervision. 

List  of  Subjects  in  45  CFR  Part  1180 

Museums.  National  boards. 
Dated:  August  XQ,  \9B&. 

PART  118a-{AMEN0ED] 

1.  The  authority  citation  for  45  CFR 
Part  1180  continues  to  read  as  follows: 

Authority:  20  U.S.C  961  et  aeq. 

Part  1180  of  Utie  45  CFR  is  amended 
by  adding  a  new  Subpart  E  consisting  of 
S  1180.77  to  read  as  follows: 


Subpart  E—Asalatance  To 
Profeaslonal  Muaeum  Organizationa 

91180.77   Contracts  and 


(a)  Scope.  The  guidelines  and 
standards  in  this  section  apply  to  all 
aspects  of  the  Institute's  program  to 
provide  financial  assistance,  tiirough 
contracts  and  cooperative  agreements, 
to  professional  museum  organizations 
for  the  carrying  out  of  certain  projects 
pursuant  to  section  206(b)  of  the  Act. 

(b)  Definitions.  For  the  purposes  of 
this  subpart,  the  term  "professional 
museimi  organization"  means  a  private, 
non-profit  professional  museum 
services-related  organization, 
institution,  or  association  which  engages 
in  activities  designed  to  advance  the 
well-being  of  museums  eligible  for 
assistance  under  this  part  and  the 
museum  profession  through  such 
activities  as  technical  assistance, 
dissemination  of  information, 
professional  development  activities,  and 
professional  services. 

(c)  Applicability  of  other  regulations. 
The  following  IMS  regulations  apply  to 
assistance  under  this  subpart: 

(1)  Section  1180.3;  §  1180.4;  and 
S  1180.5(e]  of  Subpart  A  and 

(2]  Sections  1180.30-1180.33  and 
SS  1180.36-1180.39  of  Subpart  B;  and 

(3)  Section  1180.44,  S  1180.46  and 
§§  1180.51-1180.59  of  Subpart  C. 

(d)  Applicants.  (1)  A  professional 
museimi  organization  may  apply  for 
assistance  through  a  contract  or 
cooperative  agreement  under  this 
subpart 

(2)  A  professional  museum 
organization  that  serves  museums  or 
museum  professionals  at  the  national, 
regional,  state,  or  local  level  may  apply. 

(3)  An  entity  eligible  for  assistance 
under  other  subparts  of  this  Part  1180 
may  not  apply. 

(e)  Types  of  projects.  The  Institute 
considers  applications  under  this 
subpart  to  carry  out  projects  designed  to 
strengthen  museum  services  such  as: 

(1)  Programs  to  educate  professionals 
in  improved  or  innovative  standards  of 
museum  operations  or  other  matters 
relating  to  museum  management; 

(2)  Research  or  surveys  to  determine 
effective  and  innovative  methods  to 
provide  museiun  services  or  conduct 
operations; 

(3)  Projects  to  investigate  the 
feasibility  of  cooperative  methods  for 
the  carrying  out  by  museums  of 
management  storage,  and  information 
gathering  and  sharing,  or  other  museum 
functions;  or 


(4)  Research  projects  to  help  museums 
and  museum  associations  serve  their 
publics  more  effectively. 

(f)  Limitation.  No  financial  assistance 
may  be  provided  under  this  subpart  to 
pay  for  the  operational  expenses  of  any 
professional  museum  oiganixation. 

(g)  Amount  of  contract  or  cooperative 
agreement.  The  amount  of  contracts  or 
cooperative  agreements  shall  be  subject 
to  the  availability  of  appropriations. 
Guidance  on  probable  award  ranges 
will  be  provided  with  application 
materials  each  year. 

(h)  Matching.  A  contract  or 
cooperative  agreement  under  this 
subpart  for  any  fiscal  year  may  not 
normally  exceed  50  per  centum  of  the 
cost  of  the  project  for  which  the  contract 
or  cooperative  agreement  is  made.  In 
exceptional  circumstances  applicable  to 
a  particular  applicant,  the  Director,  upon 
consultation  with  the  Board,  may  waive 
this  requirement  pursuant  to  section 
206(c)  of  the  Act 

(i)  Application  requirements.  (1)  An 
applicant  under  this  subpart  must 
submit  an  application  in  such  time  and 
such  manner,  and  containing  such 
information,  as  requested  by  the 
Institute. 

(2)  An  applicant  must  submit  with  its 
application  its  financial  statements  for 
the  two  most  recent  fiscal  years  for 
which  information  is  available.  For 
applications  requesting  in  excess  of 
$20,000,  the  Institute  requests  that  one  of 
those  statements  be  audited. 

(j)  Procedures  for  review  of 
applications.  To  evaluate  applications 
and  determine  the  amount  of  their 
awards,  the  Institute  rates  competitive 
applications  under  the  applicable 
criteria  stated  in  paragraph  (k). 
Normally,  these  applications  are 
evaluated  by  field  reviewers,  panels  of 
experts,  or  both.  The  Director  may  also 
use  technical  experts  in  the  review  of 
applications.  Fmal  determinations  as  to 
the  award  of  contracts  or  cooperative 
agreements  are  made  by  the  Director 
after  consultation  with  the  Board  with 
respect  to  policy  matters. 

(k)  Criteria.  This  paragraph  sets  forth 
the  criteria  that  the  Institute  uses  in 
evaluating  and  reviewing  applications 
for  contracts  or  cooperative  agreements 
under  this  subpart.  Panelists  and  field 
reviewers  are  instructed  to  use  only 
these  criteria  in  the  evaluation  and 
review  of  these  applications: 

(1)  To  what  extent  is  the  project  likely 
to  strengthen  museum  services? 

(2)  To  what  extent  does  the  project 
hold  promise  of  exploring  or  developing 
effective  and  iimovative  solutions  to 
problems  affecting  the  provision  of 
museiun  services  or  operations? 
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(3)  Has  the  need  for  the  project  been 
adequately  documented? 

(4)  What  is  the  quality  of  the  project 
design? 

(5]  Does  the  project  have  an  adequate 
budget  to  achieve  its  purpose? 

(6]  What  are  the  qualitications  of  the 
personnel  the  applicant  plans  to  utilize 
in  the  project? 

(7)  What  are  the  anticipated  long-term 
benefits  of  the  project? 

(1)  Duration.  No  &iancial  assistance 
may  be  provided  under  this  subpart  for 
any  project  for  a  period  in  excess  of  one 
year.  The  one  year  period  begins  with 
the  date  that  the  project  is  scheduled  to 
commence  under  the  applicable  contract 
or  cooperative  agreement 

(m)  Limitation  on  number  of 
applications.  An  apphcant  may  submit 
only  one  application  with  respect  to 
each  deadline. 
Lois  Buriu  Shepard, 
Director,  Institute  of  Museum  Services. 
(Catalogue  of  Federal  Domestic  Assistance 
No.  45.301  Institute  of  Museum  Services] 
(20  U.S.C.  Sec.  961-68) 

[FR  Doc.  88-18558  FUed  8-17-88;  8:45  am 

BILUNQ  CODE  7036-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  87-302;  RM-5698] 

Radio  Broadcasting  Services;  Palm 
Springs,  CA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  283B1  for  Channel  265A  at 
Palm  Springs,  California,  and  modifies 
the  Class  A  Ucense  of  IG^SI  Radio 
Corporation  for  Station  KPSI(FM),  as 
requested,  to  specify  operation  on  the 
higher  class  charmel,  thereby  providing 
that  commimity  with  an  additional  wide 
coverage  area  FM  service.  Reference 
coordinates  for  Channel  263B1  at  Palm 
Springs  are  33-56-53  and  116-24-31. 
With  this  action,  the  proceeding  is 
terminated. 

EFFECTiVE  DATE:  September  23, 1988. 
FOR  FUrtTKER  INFORMATION  CONTACT. 
Nancy  Jcyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLE^--NTARY  INFORMATION:  This  is  a 
summary  of  the  Conunission's  Report 
and  Order,  MM  Docket  No.  87-302, 
adopted  July  6, 1988,  and  released 
August  11, 1988.  The  full  text  of  Uiis 


Commission  decisior  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Sti-eet  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
allotments  for  California,  in  the  entry  for 
Palm  Springs  is  amended  by  removing 
Channel  265A  and  adding  Channel 
263B1. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-18755  Filed  8-17-88;  8:45  am] 

BILUNQ  CODE  e712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-376;  RM-5839  and  RM- 
6154] 

Radio  Broadcasting  Services;  Dalton 
and  Rockmart,  GA 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
283 A  to  Dalton,  Georgia  as  a  first  FM 
service,  at  the  request  of  Cdivin  R. 
Means,  at  coordinates  34-40-51  and  84- 
53-30.  Additionally,  in  response  to  a 
counterproposal  filed  in  this  proceedi.ng, 
Channel  296C2  is  substituted  for 
Channel  296A  at  Roclonart  Georgia,  and 
the  license  for  Station  WZOT(FM) 
modified  accordingly,  at  the  request  of 
the  licensee,  Broadcast  Investment 
Associates,  Inc.  Coordinates  for 
Channel  296C2  aie  34-11-47  and  84-.^9- 
18.  With  tliis  action,  tliis  proceeding  is 
terminated. 

DAT=S:  E.^ective  Septeniber  23, 1988;  the 
window  period  for  filing  appUcalicns  on 
Channtl  2I43A  at  Dalton  wilj  open  on 
Septe,T;bf!r  26, 1888,  and  close  on 
October  26, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  '6.14-6530. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-376, 
adopted  July  12, 1988,  and  released 
August  11. 1988.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Roo.-n  230),  1919  M  Sti-eet  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  in  the  entry  for  Georgia  (1) 
Channel  283A  is  added  at  Dalton,  and 
(2)  Channel  296C2  is  added  at  Rockmart, 
and  Channel  296A  removed. 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-18756  Filed  8-17-88;  8:45  a.m.] 

BILUNG  CODE  S712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  88-50;  RM-6105] 

Radio  Broadcasting  Services 
Ontonagon,  Ml 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  2B6C2  to  Ontonagon,  Michigan, 
and  modifies  the  hcense  of  Station 
\VaNT(FM),  Channel  252A,  to  .specify 
cperqticn  on  Channel  2f)CC2.  This  action 
is  taken  in  response  to  a  petition  filed  by 
Ontonagon  Couiity  Broadcasting,  Inc., 
licensee  of  Station  WO.\T(FM). 
Con:mi;nt3  v/ere  filed  by  the  petitioner. 
No  other  coni.fp.ents  were  received. 
Canddion  concurrence  has  been 
obtained  for  the  allotment  of  Channel 
2P6C2  at  Qntcnagon.  The  coordinates 
for  Channel  2e3C2  are  46-41-19  and  89- 
11-27.  With  this  action,  this  proceetiing 
is  terminated. 

DATES:  Effective  September  23, 1988. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202]  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-50, 
adopted  July  12, 1988,  and  released 
August  11, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73--[  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

S  73.202    [AimndMl] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  in  the  entry  of 
Ontonagon,  Michigfin,  by  removing 
Channel  252A  and  adding  Channel 
266C2. 

Federal  Communicatioiis  Commission. 

Stave  Kaminor, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-18757  Filed  8-17-88;  8:45  am] 

MLUNQ  COOe  t712-01-M 


47  CFR  Part  73 

[MM  Docket  Na  8«-79;  RM-60S8] 

Radio  Broadcasting  Service^  luka,  MS 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
FM  Channel  285C2  for  Channel  285A  at 
luka,  Mississippi,  in  response  to  a 
petition  filed  by  Segars 
Communications,  Inc.  In  accordance 
with  S  1.420(g)  of  the  Commission's 
Rules,  we  have  also  modified  the  Ucense 
for  Station  WTIB.  luka,  to  specify 
operation  on  Channel  285C2  in  heu  of 
Channel  285A  with  a  site  restriction  8.8 
kilometers  northwest  of  the  community. 
The  coordinates  used  for  C3iannel  285C2 
are  34-50-17  and  88-16-56.  With  this 
action,  this  proceeding  is  terminated. 

EFFECTIVE  DATE:  September  23, 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-«530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-79, 
adopted  July  12, 1988,  and  released 
August  11, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Sti^et  NW., 
Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202]  857-3800,  2100  M  Sti^et  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autliority:  47  U.S.C  154,  303. 

S  73.202    [Amended] 

2.  In  5  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi  is 
amended  by  deleting  Channel  285A  and 
adding  Channel  285C2  at  luka. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  88-18758  Filed  8-17-88;  8:45  am] 

MLUNO  COOE  6712-01-M 


47  CFR  Part  73 

[MM  Dodcet  No.  87-347;  RM-5891] 

Radio  Broadcasting  Services;  Bastrop 
and  Burnet,  TX 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  dociunent  substitutes 
Channel  296C2  for  Channel  296A  at 
Bastrop,  Texas,  and  modifies  the  Ucense 
of  Station  KSSR(FM)  to  specify 
operation  on  the  new  frequency,  at  the 
request  of  Central  Texas  Broadcasters, 
Inc.,  as  that  community's  first  wide 
coverage  area  FM  service.  The 
petitioner's  proposed  site  is  located  22.9 
kilometers  (14.2  miles)  west  of  the 
community,  at  coordinates  30-02-30  and 
97-32-12.  Iliis  action  also  substitutes 
Channel  295A  for  Channel  29eA  at 
Biunet.  Texas  and  modifies  the  hcense 
of  Station  KHlB^FhA  to  specify 
operation  accordingly,  in  order  to 
accomplish  the  Bastrop  substitution. 
Channel  295A  at  Burnet  requires  a  site 


restriction  of  6.7  kilometers  (4.2  miles) 
west  of  that  community,  at  coordinates 
30-44-15  and  98-17-39.  Mexican 
concurrence  has  been  obtained.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  September  22, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-347, 
adopted  June  20, 1988,  and  released 
August  11, 1988.  This  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Sti-eet  NW., 
Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
fitsm  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800, 2100  M  Street  NW.,  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autliority:  47  U.S.C.  154,  303. 

S  73.202    [Amendwl] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended,  under  Texas,  by 
removing  Channel  296A  and  adding 
Channel  296C2  for  Bastrop;  and 
removing  Channel  296A  and  adding 
Channel  295A  for  Burnet. 

Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-18759  Filed  8-17-88;  8:45  am] 

BILUIM  CODE  S/IZ-OI-M 


47  CFR  Part  73 

[MM  Docket  fto.  S7-258;  RM-5796] 

Radio  Broadcasting  Services;  New 
iUMidon  and  Merrill,  Wl 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
Channel  228C2  for  Channel  228A  at  New 
London,  Wisconsin  and  modifies  the 
license  of  Station  WNBK(FM)  to  specify 
operation  on  the  higher  class  co- 
channel,  as  requested  by  Goetz 
Conununications  Corporation.  This 
document  also  substitutes  Channel  281A 
for  Chfmnel  228A  at  Merrill,  Wisconsin 
and  modifies  the  license  of  Station 
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WMZK(FM)  to  specify  operation  on  the 
new  frequency  in  order  to  accommodate 
the  New  London  substitution.  Channel 
228C2  at  New  London  requires  a  site 
restriction  of  17  kilometers  (10.6  miles) 
northeast  of  the  community.  The 
proposed  site  coordinates  are  44-30-51 
and  88-36-53.  Canadian  government  has 
concurred  to  the  channel  changes  at 
Merrill.  With  this  action,  this  proceeding 
is  terminated. 

EFFECTIVE  DATE:  September  23, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-258, 
adopted  July  8, 1988,  and  released 
August  11, 1988.  The  fuU  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC  llie  complete  text  of 
this  decision  may  also  be  purcluised 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800, 2100  M  Street  NW..  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

$73,202    [AmMKiMl] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended,  under 
Wisconsin,  adding  Channel  281A  and 
removing  Channel  228A  under  Merrill; 
and  by  adding  Channel  228C2  and 
removing  Channel  228A  under  New 
London. 

Steva  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-18760  Filed  8-17-88;  8:45  am] 

BILUNQ  CODE  Mlimi-H 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1150 

[Ex  Part*  No.  392;  Sub-No.  1] 

Class  Exemption  for  the  Acquisition 
and  Operation  of  Rail  Lines  Under  49 
U.S.C.  10901 

aqency:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule;  modification  of 

existing  rules. 


SUMMARY:  The  Commission  is  clarifying 
its  regulations  governing  certain  exempt 
acquisitions  and  operations  under  49 
U.S.C.  10901  by  modifying  49  CFR  Part 
1150  to  reflect  the  fact  that  only  shippers 
located  on  the  transferred  line  must  be 
served  with  an  applicant's  notice  of 
intent  to  file  a  notice  of  exemption.  This 
should  eliminate  any  confusion  as  to 
which  shippers  must  be  notified  of  a 
change  in  ownership  and  operation. 
DATE:  This  action  will  be  effective 
August  18, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 
Joseph  H.  Dettmar,  (202)  275-7245. 

(TDD  for  hearing  impaired:  (202)  275-1721) 

SUPPLEMENTARY  INFORMATION:  In  Ex 

parte  No.  392  (Sub-No.  1),  Class 
Exemption — Acq.  &  Oper.  ofR.  Lines 
Under  49  U.S.C.  10901,  4 1.C.C.2d  309. 
served  February  29, 1988.  we  adopted 
revised  rules  at  49  CFR  Part  1150, 
Subpart  D,  governing  certain  exempt 
acquisitions  and  operations  under  49 
U.S.C  10901.  Specifically,  to  provide 
affected  parties  in  "larger"  transactions 
with  increased  notice  and  information, 
we  adopted  revised  rules  establishing  a 
separate  procedure  to  be  used  in 
transactions  creating  new  Class  I  and  II 
rail  carriers.  The  new  procedure 
includes  a  pre-filing  period  of  at  least  14 
days  initiated  by  applicant's  service  on 
specified  parties,  including  certain 
shippers  on  the  line,  of  a  notice  of  intent 
to  file  a  notice  of  exemption,  a  post- 
filing  period  of  at  least  21  days,  and 
expanded  data  requirements.  The  rules 
were  published  in  the  Federal  Register 
on  February  29, 1988  at  53  FR  5981  and 
became  effective  on  March  30, 1988. 

By  separate  decision,  we  are  denying 
a  petition  filed  by  Patrick  W.  Simmons, 
Illinois  Legislative  Director  for  United 
Transportation  Union,  seeking 
reopening  of  our  prior  decision  for 
further  revision  of  the  rules.  However, 
with  regard  to  the  issue  raised  by  Mr. 
Simmons  as  to  which  shippers  using  the 
line  must  be  served  with  the  notice  of 
intent,  we  are  clarifying  our  rules  at  49 
CFR  1150.35{c)(4]  to  make  clear  that 
only  shippers  or  receivers  of  freight 
actually  located  on  the  line  must  be 
served  with  the  notice  of  intent.  To 
eliminate  any  confusion  regarding  notice 
to  shippers,  the  Commission  is  now 
revising  that  regulation  in  the  manner 
described  below. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  pnichase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
(202)  289-4357/4359  (DC  metropohtan 
area),  (assistance  for  the  hearing 


impaired  is  available  through  TTD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Rocm 
2229  at  Commission  headquarters. 

This  action  does  not  affect 
significantly  the  quahty  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFH  Part  1150 

Administrative  practice  and 
procedure.  Railroads. 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10321. 10901  and 
10505,  and  5  U.S.C.  553  and  559 

Decided:  August  1, 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre.  Commissioners 
Sterrett,  Simmons,  and  Lamboley. 
Commissioners  Simmons  and  Lamboley 
dissented  with  separate  expressions. 
Noreta  R.  McGee, 
Secretary. 

Tide  49  of  the  Code  of  Federal 
Regulations  Part  1150  is  amended  as 
follows: 

PART  1 1SO-CERTIFICATE  TO 
CONSTRUCT.  ACQUIRE  OR  OPERATE 
RAILROAD  LINES 

1.  The  authority  citation  for  49  CFR 
Part  1150  continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321, 10001  and  10505; 
5  U.S.C  553  and  559. 

2.  Section  1150.35  is  amended  by 
revising  paragraph  (c)(4)  to  read  as 
follows: 

{11 50.35    Procedures  and  relevant 
dates— transactkMW  tliat  Involve  creation 
of  Class  I  or  Class  11  carriers. 


(c)  *  *  * 

(4)  Shippers  representing  at  least  50 
percent  of  the  volume  of  local  traffic  and 
traffic  originating  or  terminating  on  the 
line(8)  in  the  most  recent  12  months  for 
which  data  is  available  (beginning  with 
the  largest  shipper  and  working  down). 
*        *        *        *        • 

[FR  Doc.  68-18717  filed  8-17-88;  8:45  am] 
BILUNQ  CODE  7035-0 1-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Issuance  of  Annual  Regulations 
Permitting  tlie  Sport  Kiunting  of 
Migratory  Birds 

aqency:  Fish  and  Wildlife  Service. 
Interior. 
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action:  Notice  of  record  of  decision. 

summary:  This  notice  makes  available 
to  the  public  the  Record  of  Decision 
(ROD)  on  the  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds.  The  ROD 
was  prepared  in  accordance  with 
National  Environmental  Policy  Act 
(Coimcil  on  Environmental  QuaUty] 
regulations.  40  CFR  1505.2.  The  ROD 
results  from  recommendations  of  the 
Fish  and  Wildlife  Service  (Service)  to 
the  Assistant  Secretary  for  Fish  and 
WildUfe  and  Parks,  Department  of 
Interior,  regarding  a  general  approach  to 
issuance  of  aimual  regulations 
permitting  the  sport  hunting  of  migratory 
birds.  This  action  results  firom  discharge 
of  responsibiUties  delegated  by  the 
Secretary  of  the  Interior  to  the  Service 
Director  to  protect  and  enhance 
migratory  bird  populations  under  The 
Migratory  Bird  Treaty  Act,  as  amended 
(16  U.S.C,  703  et  seq.;  40  Stat.  755).  The 
ROD  is  based  primarily  on  information 
contained  in  The  Final  Supplemental 
Environmental  Impact  Statement: 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Himting  of 
Migratory  Birds  (SEIS  88).  This 
document  was  filed  with  the 
Environmental  Protection  Agency  on 
Jime  9, 1988,  and  announced  by  them  on 
June  17, 1988,  (53  FR  22727)  and 
independently  by  the  Service  on  June  16, 
1988,  (53  FR  22582).  Comments  received 
from  the  public  review  of  the  draft  of 
SEIS  88,  other  available  scientific  and 
technical  data,  and  the  currenUy 
diminished  status  of  many  populations 
of  migratory  birds,  especially  ducks, 
have  also  influenced  the  ROD.  The  ROD 
selects  Alternative  2  of  SEIS  88  as  the 
best  alternative,  i.e.,  framework 
regulations  (e.g.,  season  lengths,  daily 
bag  limits)  will  be  stabilized  for  short 
periods  of  years,  and  use  of  special 
regulations  (e.g.,  bonus  bags,  early 
seasons)  will  be  subject  to  greater 
scrutiny  and  control. 
date:  The  decision  is  effective  on 
August  18, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Rollin  D.  Sparrowe,  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Washington,  DC 
20240  (202-254-3207). 

SUPPLEMENTARY  INFORMATION:  The  ROD 
follows:  Regulations  permitting  the  sport 
hunting  of  migratory  birds  have  been 
promulgated  annually  since  1918  when 
the  Migratory  Bird  Treaty  Act  went  into 
effect  The  annual  regulations,  per  se, 
are  explicit  Steps  leading  to  their 
promidgation  are  well  defined,  the 
process  being  prescribed  by  statute, 
regulation,  and  executive  order,  and 


being  strongly  influenced  by 
phenological  events.  However,  the 
promulgation  of  annual  regulations  has 
occiured  largely  without  a  basic 
underlying  approach  being  formally 
estabhshed  and  elaborated.  This  is  not 
to  say  that  annual  regulations  have  been 
promulgated  capriciously  or  without 
thought  but  rather  that  they  have  not 
had  the  benefit  of  guidance  from  a 
formally  established  approach,  one  that 
reflects  philosophy,  policy  and  intent 
and  one  that  has  been  developed  in 
concert  with  states  and  other  interested 
parties,  and  acknowledged  by  them. 

Prior  to  1980,  a  de  facto  approach  to 
annual  regulations  existed  with 
regulations  being  adjusted  annually  to 
varying  degrees  in  an  attempt  to  alter 
the  annual  harvest  to  correspond  with 
the  anticipated  size  of  migratory  bird 
populations.  Regulations  generally  were 
liberalized  when  populations  increased 
and  were  restricted  when  they 
decreased.  The  1980-84  Stabilized 
Regulations  Study  estabhshed  an 
experimental  approach  to  issuing  those 
annual  regulations  commonly  referred  to 
as  "framework  regulations,"  i.e.,  season 
lengths  and  daily  bag  limits  were  not 
changed  during  that  period.  The  study 
produced  valuable  results.  However,  the 
final  report  was  technical  in  nature  and 
not  intended  to  be  a  policy  document  or 
to  provide  a  forum  for  debating  new 
approaches  to  issuing  annual 
regulations.  Furthermore,  the  study  did 
not  concern  the  other  large,  complex 
portion  of  annual  regulations,  the  so 
called  "special  regulations"  (e.g.,  early 
seasons,  bonus  bags). 

The  1975  Final  Environmental 
Statement  for  the  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FES  75) 
provided  NEPA  compUance  for  annual 
regulations  and  assessed  the  overall 
environmental  impacts  of  them.  FES  75 
affirmed  that  regulations  would  be 
issued  annually  by  the  Service,  but  it  did 
not  step  down  to  proposing  alternative 
approaches  under  which  the  Service 
might  do  so. 

Recognizing  the  need  to  update  FES  75 
and  to  formalize  a  basic  approach  to 
issuing  annual  regulations,  the  Service 
prepared  and  released  SEIS  88.  Two 
approaches  to  issuing  annual  framework 
regulations  were  considered  in  SEIS  88. 
They  were: 

Stabilized  regulations:  Framework 
regulations  would  remain  unchanged  for 
a  specific  period  of  years  barring 
significant  changes  in  migratory  bird 
populations.  This  was  the  approach 
taken  to  issuing  annual  duck  hunting 
regulations  diuing  the  Stabilized 
Regulations  Study,  1980-84.  In  fact  it 
has  been  the  customary  approach  to 


issuing  regulations  for  most  other  groups 
of  birds  for  some  time.  Flyviray  councils 
and  other  interested  parties  would  be 
consulted  to  estabhsh  levels  at  which 
regulations  would  be  stabilized,  to 
estabhsh  population  levels  at  which 
departures  from  stabilized  regulations 
would  occur,  and  to  determine 
appropriate  actions  after  such 
occiurences.  Population  data  would 
continue  to  be  gathered  and  reviewed 
annually  through  the  established  pubUc 
process. 

Annually  adjusted  regulations: 
Framework  regulations  would  be  subject 
to  change  annually  in  response  to 
population  changes  and  management 
goals.  Regulations  would  be  liberalized 
when  population  changes  were  positive 
and  restricted  when  negative.  This 
approach  would  be  similar  to 
approaches  taken  in  issuing  duck 
hunting  regulations  prior  to  1980. 

Three  approaches  to  promidgating 
annual  special  regulations  were 
considered  also: 

Expanded  use  of  special  regulations: 
The  development  of  new  special 
regulations  and  harvest  strategies,  and 
the  expansion  of  existing  regulations, 
would  continue  as  in  recent  years. 

Conrolled  use  of  special  regulations: 
Development  of  new  special  regulations 
and  harvest  strategies,  and  expansion  of 
existing  regulations  would  be  subject  to 
advance  planning  and  feasibiUty 
assessment  and  to  stricter 
experimentation  and  evaluation  than  in 
the  past  Use  of  existing  special 
regulations  would  be  re-evaluated 
periodically. 

Reduced  use  of  special  regulations: 
Existing  special  regulations  and  harvest 
sfrategies  would  be  evaluated  with  the 
objective  of  eliminating  those  lacking  a 
strong  biological  justification.  Unless 
special  regulations  and  experimental 
harvest  strategies  could  be 
demonsfrated  not  to  be  detrimental, 
they  would  not  be  accorded  operational 
status.  Six  combinations  of  above 
approaches  were  possible  and  were 
presented  as  the  alternatives  of  SEIS  88: 

Alternative  1:  Stabilized  regulations 
with  expanded  use  of  special 
regiilations. 

Alternative  2:  Stabilized  regulations 
v^th  controlled  use  of  special 
regulations.  This  was  presented  as  the 
Service's  preferred  alternative. 

Alternative  3:  Stabilized  regulations 
with  reduced  use  of  special  regulations. 

Alternative  4:  AnnuaUy  adjusted 
regulations  with  expanded  use  of 
special  regulations.  This  was  the  No 
Change  (No  Action)  alternative. 
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Alternative  5:  Annually  adjusted 
regulations  with  controlled  use  of 
special  regulations. 

Alternative  6:  Annually  adjusted 
regulations  with  reduced  use  of  special 
regiilations. 

For  the  following  reasons  I  have 
decided  to  implement  Alternative  2. 
stabilized  framework  regulations  with 
controlled  use  of  special  regulations,  as 
the  Service's  basic  approach  to  issuing 
annual  regulations  permitting  the  sport 
hunting  of  migratory  birds: 

1.  Alternative  2  represents  a  more 
conservative,  cautionary  approach  to 
issuing  annual  regulations  than  does  the 
No  Acdon  (No  Charge)  alternative 
(Alternative  4).  Such  an  approach  is 
advisable  in  view  of  the  diioinished 
status  of  many  migratory  bird 
populations. 

2.  Alternative  2  will  provide  a  soimd 
basis  for  cooperative  long-term 
management  of  migratory  bird  harvests. 
States  and  other  interested  parties  will 
participate  with  the  Service  in 
developing  appropriate  levels  of 
regulatory  stabiUty  and  criteria  for 
departure. 

3.  Alternative  2  provides  optimal 
flexibility  in  the  use  of  special 
regulations.  Improved  control  over 
special  regulations  will  be  effected 
without  regulations  being  unnecessarily 
restrictive  of  harvest  opportunity,  and 
unavailable  when  needed  as  harvest 
meinagement  tools. 

4.  Alternative  2  will:  Residt  in  simpler, 
better  tmderstood  regulations;  facilitate 
advanced  planning  by  wildlife  agencies, 
himters.  and  those  providing  goods  and 
services  to  hunters;  and  reduce 
adndnistrative  burdens  and  costs  to 
wildlife  agencies. 

5.  Alternative  2,  by  stabilizing 
framework  regulations  and  providing 
greater  control  and  scrutiny  of  special 
regulations.  wiU  facilitate  a  better 
understanding  of  regulatory  effects  on 
harvests  and  migratory  bird  populations. 

6.  Those  alternatives  incorporating 
annually  adjusted  framework 
regulations  (Alternatives  4.  5.  and  6] 
lack  the  important  advantages  of 
stabilized  framework  regulations  as 
stated  in  reasons  2-5. 

7.  Those  alternatives  incorporating 
expanded  use  of  special  regulations 
(Alternatives  1  and  4)  would  not  provide 
adequate  protection  of  migratory  bird 
populations  that  are  at  low  levels. 

8.  Those  alternatives  incorporating 
reduced  use  of  special  regulations 
(Alternatives  3  and  6),  with  its 
underlying  objective  of  eliminating  all 
but  conclusively  and  scientifically 
justified  special  regulations,  would  be 
overly  restrictive.  The  effects  of  many 
special  regulations  are  not  clear.  These 


would  be  eliminated  because  a  negative 
presumption  would  be  applied  in 
inconclusive  cases.  Thus,  even  benign 
relations  might  be  eliminated, 
tmnecessarily  reducing  hunting 
opportunities  and  management 
prerogatives. 

0.  Alternative  2  was  favored  by 
parties  commenting  on  SEIS  88. 

Alternative  6  annually  adjusted 
regulations  with  reduced  use  of  special 
regulations,  is  identified  as  the 
environmentally  preferred  alternative 
under  current  conditions.  It  would  afford 
the  greatest  reduction  in  himting 
opportunity,  thus  leading  to  the  greatest 
reductions  in  harvest  Alternative  6 
would  also  allow  for  a  faster  recovery 
time  of  populations  at  low  levels. 
However,  the  restrictive  approach  of 
Alternative  6  would  only  be  appropriate 
when  migratory  bird  populations  were 
low  and  in  need  of  additional  protection. 
Such  situations  occur,  witness  the 
present  situation  in  which  many 
populations  are  low,  especially  ducks. 
However,  historically,  such  situations 
have  been  temporary,  with  most 
populations  fluctuating  normally, 
depending  principally  dn  habitat 
conditions.  Thus,  Alternative  6  would  be 
appropriate  only  on  a  short-term  basis. 

Alternative  2  will  provide  adequate 
protection  for  migratory  bird 
populations,  even  if  populations  reach 
short-term  low  levels  while  regulations 
are  stable,  because  under  stabilized 
regulations  appropriate  levels  of 
regulation  will  be  estabhshed  and 
criteria  for  consideration  of  departure 
from  those  levels  vnU  be  set.  Annual 
reviews  of  regulations  and  population 
status  will  still  occur  under  Alternative 
2;  and,  presumably,  low  population 
levels  will  trigger  consideration  of 
departure  from  the  existing  level  of 
stability.  Emergency  regulatory  actions 
will  still  be  available  to  the  Service  if 
needed  on  a  short-term  basis. 
Alternative  2,  in  short,  allows  the 
Service  to  gain  the  benefits  of 
Alternative  6  when  they  are  needed,  and 
to  avoid  its  disadvantages  when  they 
are  not,  as  they  Ukely  will  not  be  in  the 
long-term. 

In  summary,  I  have  decided  that 
Alternative  2,  stabilized  framework 
regulations  with  controlled  use  of 
special  regulations  is  the  most  prudent 
and  appropriate  approach  to  issuing 
annual  regulations  permitting  the  sport 
hunting  of  migratory  birds.  It  provides 
adequate  safeguards  to  the  migratory 
bird  resource,  and  it  offers  important 
managerial  and  socioeconomic  benefits. 

Having  satisfied  the  requirements  set 
forth  in  40  CFR  1506.10(a)  and  b(2). 
implementaion  of  my  decision  begins 
immediately  with  pubhcation  of  the 


ROD  in  today's  Federal  Register.  In 
practice,  implementation  will  occur 
gradually  as  appropriate  levels  of 
regulation,  conditions  for  possible 
departure  from  them,  and  criteria  for 
special  regulations  are  developed.  The 
Service  looks  forward  to  cooperating 
with  states,  fiyway  councils  and  other 
interested  parties  in  this  important 
endeavor. 

Date:  August  9. 1988. 
Frank  Dunkel. 

Director,  U.S.  Fish  and  Wildlife  Service. 
(FR  Doc.  88-18728  Filed  8-17-88;  8:45  am) 

mUJNO  CODE  431fr-5»-ll 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 
[Doci(«t  No.  80482-8082] 

Ocean  Salmon  Rshertes  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  inseason  adjustment 

summary:  NOAA  announces  revised 
quotas  for  coho  salmon  in  commercial 
and  recreational  fisheries  south  of  Cape 
Falcon.  Oregon.  The  Director.  Northwest 
Region.  NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
provisions  of  the  preseason 
announcement  of  the  1988  ocean  salmon 
management  measures,  that  the  coho 
salmon  quota  in  the  recreational  fishery 
south  of  Cape  Falcon.  Oregon,  should  be 
reduced  by  45,000  fish,  and  that  the 
commercial  coho  salmon  quota  should 
be  increased  by  the  same  amount  in  the 
same  area.  This  action  is  necessary  to 
conform  to  the  preseason  announcement 
of  1988  management  measures  and  is 
intended  to  allow  maximum  harvest  of 
ocean  coho  salmon  quotas  established 
for  the  1988  season. 
EFFECTIVE  DATE:  The  inseason 
adjustment  to  commercial  and 
recreational  management  measures  in 
the  exclusive  economic  zone  (EEZ) 
south  of  Cape  Falcon,  Oregon,  is 
effective  at  0001  hours  local  time, 
August  15, 1988.  Comments  on  this 
action  will  be  received  through  August 
30, 1988. 

ADDRESSES:  Comments  may  be  mailed 
to  RoUand  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
N.E..  BIN  C15700,  Seattie,  WA  98115- 


31344        Federal  Roister  /  Vol.  53,  No.  160  /  Thursday,  August  18,  1988  /  Rules  and  Regulations 


0070;  or  E.  Chailea  Fulleiton.  Director, 
Southwest  Region,  National  Marine 
Fisheries  Service,  300  S.  Ferry  Street, 
Terminal  Island.  CA  90731-7415. 
Information  relevant  to  this  notice  has 
been  compiled  in  aggregate  form  and  is 
available  for  public  review  during 
business  hoars  at  the  oGfice  of  the  NMFS 
Northwest  Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson  at  206-52&-6140.  or 
Rodney  R.  Mclnnis  at  213-514-6199. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  are  codified  at  50  CFR  Part  661. 
In  its  preseason  notice  of  1988 
management  measures  (53  FR 16002, 
May  4, 1988],  NOAA  announced  that  the 
overall  recreational  impact  (hooking 
mortality  and  landings]  quota  would  be 
298,400  coho  salmon  from  Cape  Falcon, 
Oregon,  to  the  U.S.-Mexico  border.  The 
commercial  fishery  from  Cape  Falcon  to 
the  U.S.-Mexico  border  would  be 
managed  not  to  exceed  an  impact 
(hooking  mortality  and  landings]  quota 
of  684,700  coho  salmon.  On  or  about 
August  1,  the  Pacific  Fishery 
Management  Council's  Salmon 
Technical  Team  (Team]  would  estimate 
the  number  of  coho  salmon  needed  to 
complete  the  recreational  seasons  south 
of  Cape  Falcon,  and  that  any  portion  of 
the  recreational  quota  not  needed  to 
complete  scheduled  recreational 
seasons  would  be  reallocated  to  the 
commercial  fishery  (53  FR  16010  May  4, 
1988). 

Members  of  the  Team  conferred  on 
August  12  and,  based  on  the  best 
available  information,  projected  that  the 
recreational  fisheries  south  of  Cape 
Falcon  would  harvest  only  253,400  coho 
safanon  daring  the  coiu-se  of  the  season, 
leaving  45,000  coho  salmon  available  for 
transfer  to  die  commercial  fishery. 

Therefore,  NOAA  issues  this  notice: 
(1)  To  reduce  the  recreational  quota  for 
the  area  south  of  Cape  Falcon  from 
296,400  to  253.400  coho  salmon,  and  (2) 
to  increase  the  commercial  quota  for  the 
area  south  of  Cape  Falcon  from  684.700 
to  729.700  coho  salmon,  effective  at 
midnight,  August  15, 1968.  This  notice 
does  not  apply  to  other  fisheries  which 
may  be  operating  in  other  areas. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Coimcil,  the  Oregon 
Department  of  Fish  and  Wildlife,  and 
the  California  Department  of  Fish  and 
Game  before  making  these  adjustments 
to  commercial  and  recreational  quotas 
for  coho  salmon  south  of  Cape  Falcon. 
The  State  of  Oregon  will  manage  the 
commercial  fishery  in  state  waters 
adjacent  to  this  area  of  the  EEZ  in 
accordance  with  this  federal  action. 


Any  delay  in  taking  this  action  could 
likely  result  in  the  prematiu^  attainment 
of  the  commercial  coho  quota  and  the 
unjustified  disruption  of  the  commercial 
salmon  fishing  season  in  the  area. 
Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment  Therefore,  public  comments 
on  this  notice  will  be  accepted  for  15 
days  after  the  effective  date,  through 
Augnst  30. 1988. 

Federal  regulations  at  50  CFR 
6ei.21(b)(l)(i]  authorize  the  modification 
of  quotas  if  certain  findings  are  made  as 
described  in  the  appendix  to  50  CFR 
Part  661,  Section  III.fi.  Accordingly,  the 
Regional  Director  has  determined  this 
inseason  adjustment  is  consistent  with 
fishery  regimes  established  by  the  U.S.- 
Canada Pacific  Salmon  Commission, 
ocean  escapement  goals,  conservation 
of  the  salmon  resource,  any  adjudicated 
fishing  rights,  and  the  ocean  allocation 
scheme  in  the  FMP.  This  inseason 
adjustment  is  based  on  consideration  of 
the  total  allowable  impact  limitation  for 
coho  salmon  south  of  Cape  Falcon. 
Oregon,  the  amount  of  recreational 
catdi  of  coho  salmon  and  recreational 
effort  in  the  area  to  date,  the  estimated 
average  daily  catch  per  recreational 
fisherman,  and  the  predicted 
recreational  fishing  effort  for  the  area  to 
the  end  of  the  scheduled  season. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.21(b)(l)(i]  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians. 
Authority:  (16  U.S.C.  1801  et  seq.] 
Dated-  August  15.  IQSa 
Richard  H.  Sdiaefet, 

Director  of  Office  ofFiaheriea  Conservation 

and  Management.  National  Marine  Fisheries 

Service. 

[FR  Doc  88-18750  Filed  8-15-88;  3:50  pm] 

BILUNQ  COOE3i10-2»4i 


50  CFR  Part  661 
[Docket  No.  804«2-«0e21 

Ocean  Sabnon  Flsh«r1es  off  ttw  Coasts 
Of  Washington,  Oregon,  and  CaHfomla 

agency:  National  Marine  Fisheries 
Service  (NMFS].  NOAA,  Commerce. 
ACTION:  Notice  of  rescission  of 
scheduled  fishery  opening. 

summary:  NOAA  announces  the 
rescission  of  the  scheduled  August  15, 


1968  opening  of  the  ocean  commercial 
salmon  fishery  for  all  salmon  except 
coho  in  the  exclusive  economic  zone 
(EEZ)  from  Sisters  Rocks  to  Mack  Arch, 
Oregon.  The  Director,  Northwest  Region, 
NMFS  (Regional  Director],  has 
determined  in  consultation  with 
representatives  of  the  Pacific  Fishery 
Management  Council  (Council],  the 
Oregon  Department  of  Fish  and  Wildlife 
(ODFW),  and  the  California  Department 
of  Fish  and  Game  (CDFG),  that  the 
commercial  fishery  quota  of  63,000 
Chinook  salmon  through  August  31, 1988 
for  the  area  between  Orford  Reef  Red 
Buoy,  Oregon,  and  Horse  Mountain, 
California,  has  been  attained  in  earlier 
fisheries,  and  that  the  scheduled  August 
15  opening  must  be  rescinded.  This 
action  is  necessary  to  conform  to  the 
preseason  announcement  of  1986 
management  measures  and  is  intended 
to  ensure  conservation  of  chinook 
salmon. 

EFFECTIVE  date:  Rescission  of  the 
scheduled  opening  of  the  BR^  from 
Sisters  Rocks  to  Mack  Arch,  Oregon,  to 
commercial  salmon  fishing  is  effective  at 
0001  hours  August  15, 1988.  Comments 
on  this  adjustment  will  be  received 
through  August  30, 1988. 

addresses:  Comments  may  be  mailed 
to  Rolland  A.  Schmitten,  Director, 
Northwest  Region.  NMFS,  7600  Sand 
Point  Way  NE,  BIN  C15700.  Seattle,  WA 
98115-0070:  or  E.  Charles  Fullerton, 
Director,  Southwest  Region,  NMFS,  300 
S.  Ferry  Street  Terminal  Island,  CA 
90731-7415.  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  office  of  the 
NMFS  Northwest  Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACTT: 
William  L  Robinson  at  206-526-6140.  or 
Rodney  R.  Mclnnis  at  213-514-6199. 
SUPPI.EMENTARY  INFORMATION: 

Regulations  governing  the  ocecm  salmon 
fisheries  are  codified  at  SO  CFR  Part  661. 
In  its  preseason  annoimcement  of  1988 
management  measures  (53  FR  16002, 
May  4, 1988],  NOAA  annoimced  that  the 
commercial  fishery  in  the  area  between 
Orford  Reef  Red  Buoy,  Oregon,  and 
Horse  Mountain,  California,  would  be 
managed  not  to  exceed  a  quota  of  63.000 
chinook  salmon  through  August  31, 1988. 
Hiree  fisheries  have  been  conducted  in 
this  area  which,  based  on  the  best 
available  information,  have  taken  a  total 
of  77,400  chinook  salmon  as  outhned 
below: 

(1)  The  commercial  fishery  for  all 
salmon  except  coho  in  the  subarea  from 
Sisters  Rocks  to  Chetco  Point,  Oregon, 
which  closed  in  Federal  waters  on  May 
4. 1988  (53  FR  16415,  May  9. 1988],  had 
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actual  landings  totaling  8,900  chinook 
salmon. 

(2)  The  State  of  California  authorized 
a  special  commercial  fishery  in  State 
waters  (0-3  nautical  miles)  near  Shelter 
Cove  (i.e.,  between  Horse  Mountain  and 
Cape  Vizcaino,  California)  during  May 
which  was  not  accounted  for  when  the 
1988  ocean  salmon  seasons  were 
estabUshed.  This  fishery  increased  the 
impacts  on  Klamath  River  fall  chinook 
salmon  above  the  levels  projected  in  the 
preseason  management  measures.  In 
order  to  account  for  these  increased 
impacts,  6,200  fish  were  deducted  from 
the  overall  chinook  quota  as  provided 
by  S  661.20(a)(3). 

(3)  The  commercial  fishery  for  all 
salmon  in  the  subarea  from  Humbug 
Mountain,  Oregon,  to  Punta  Gorda, 
California,  which  closed  in  Federal 
waters  on  June  7, 1988  (53  FR  22000,  June 
13, 1988),  had  actual  landings  totahng 
63,300  chinook  salmon. 

Actual  catches  exceeded  the  overall 
quota  of  63,000  chinook  by  14,400  fish. 
As  announced  in  the  preseason 
management  measures,  a  commercial 
fishery  from  Sisters  Rocks  to  Mack 
Arch,  Oregon,  for  all  salmon  except 
coho  was  scheduled  to  open  the  later  of 
August  15, 1988  or  the  end  of  the  troll 
fishery  from  Humbug  Moimtain  to  Punta 
Gorda,  and  continue  through  the  earher 
of  August  31  or  the  attainment  of  a  7,500 
subarea  chinook  quota.  This  7,500 
subarea  chinook  quota  is  part  of  the 
overall  quota  of  63,000  chinook  salmon 


which  has  been  exceeded.  Therefore,  no 
fish  are  available  to  conduct  this  fishery. 

Federal  regulations  at  S  661.21(a)(1) 
specify  that  "When  a  quota  for  the 
commercial  or  recreational  fishery,  or 
both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  projected  by  the  Regional  Director  to 
be  reached  on  or  by  a  certain  date,  the 
Secretary  will,  by  publishing  a  notice  in 
the  Federal  Register  under  S  661.23, 
close  the  commercial  or  recreational 
fishery,  or  both,  for  all  sahnon  species  in 
the  portion  of  the  fishery  management 
area  to  which  the  quota  apphes  as  of  the 
date  the  quota  is  projected  to  be 
reached."  The  closure  of  the  commercial 
fishery  in  the  subarea  between  Humbug 
Mountain,  Oregon,  and  Punta  Gorda, 
California,  on  June  7, 1988  (53  FR  22000, 
June  13, 1988)  in  effect  closed  the  entire 
area  between  Orford  Reef  Red  Buoy, 
California,  and  Horse  Mountain, 
CaUfomia,  which  is  being  managed  by 
an  overall  chinook  quota.  Further 
evaluation  of  landing  data  resulted  in 
the  finding  that  the  overall  chinook 
quota  has  been  reached,  thus  precluding 
the  scheduled  August  15, 1988  opening 
of  the  commercial  fishery  in  the  subarea 
from  Sisters  Rocks  to  Mack  Arch, 
Oregon. 

Therefore,  NOAA  issues  this  notice  to 
rescind  the  scheduled  opening  of  the 
ocean  commercial  salmon  fishery  for  all 
salmon  except  coho  in  the  EEZ  from 
Sisters  Rocks  to  Mack  Arch,  Oregon, 
effective  at  0001  hours  local  time, 
August  15, 1988.  This  notice  does  not 


apply  to  other  fisheries  which  may  be 
operating  in  other  areas. 

The  Regional  Director  consulted  with 
representatives  of  the  Council.  ODF\V, 
and  CDFG  regarding  the  rescission  of 
the  scheduled  August  15, 1988  opening 
of  the  commercial  fishery  from  Sisters 
Rocks  to  Mack  Arch,  Oregon.  The  State 
of  Oregon  also  will  rescind  the 
scheduled  opening  of  the  commercial 
fishery  in  State  waters  adjacent  to  this 
area  of  the  EEZ  in  accordance  with  this 
Federal  action. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportimity  for  public 
comment.  Therefore,  public  comments 
on  this  notice  will  be  accepted  for  15 
days  after  the  effective  date,  through 
August  30, 1988. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.21(a)(1)  and  is  in  compUance  with 
E.0. 12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians. 
(16  U.S.C.  1801  et  seq.] 

Dated:  August  15, 1988. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries  Conservation 

and  Management.  National  Marine  Fisheries 

Service. 

[FR  Doc.  88-18772  Filed  8-15-88;  4:38  pm] 
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This  section  of  the  FEDERAL   REGISTER 
contaios   notices  to  the   pubhc  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give   interested  persons  an 
opportunity  to  participate  m   the  rule 
making  prior  to  tfie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Part  1765 

Telephone  Materials,  Equipment,  and 
Construction — Telephone  Program 

agency:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Rural  Electrification 
Administration  proposed  to  add  Part 
1765,  Telephone  Materials,  Equipment, 
and  Construction — Telephone  Program, 
to  7  CFR  Chapter  XVII.  This  new 
subpart  consolidates,  revises,  and 
clarifies  the  policies,  requirements,  and 
procedures  presently  contained  in 
various  REA  publications. 

Part  1765  sets  forth  the  provisions  and 
requirements  of  the  RE  Act  and  the  REA 
administrative  policies,  requirements, 
and  procedures  for  the  procurement  of 
materials  and  equipment  and  the 
construction  of  telecommunication 
facilities  by  REA  telephone  borrowers 
with  REA  loan  funds.  The  primary 
objectives  of  the  proposed  rule  are  to 
update,  consolidate,  clarify,  and  simplity 
REA  policies  and  procedures;  to  lessen 
the  burden  on  borrowers  involved  in 
planning  and  construction  of 
telecommunication  facilities;  and  to 
decrease  the  processing  time  of  related 
documents  by  REA. 

All  borrowers  that  are  parties  to  the 
planning  and  construction  of  borrowers' 
telecommunication  facilities  and 
systems  will  be  affected  by  this  rule. 
DATE:  Public  comments  concerning  this 
proposed  rule  must  be  received  by  REA 
no  later  than  September  19. 1988. 
ADDRESS:  Comments  may  be  mailed  to 
William  F.  Albrecht.  Deputy  Assistant 
Administrator — Telephone.  Rural 
Electrification  Administration.  Room 
4056.  South  Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250- 
1500.  Comments  received  may  be 
inspected  in  Room  4056  between  8:00 
a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT. 
William  F.  Albrecht,  Deputy  Assistant 


Administrator — Telephone,  Rural 
Electrification  Administration.  Room 
4056,  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500,  telephone  number  (202)  382-9549. 
The  Draft  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  rule  is  available  on 
request  from  the  above  named 
individual. 

SUPPLEMENTARY  mFORMATION:  This 
proposed  action  has  been  reviewed  in 
accordance  with  Executive  Ch'der  12291, 
Federal  Regulation.  This  action  will  not 
(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  state,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  result  in  significant 
adverse  effects  on  competition, 
employment,  investment  or  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets  and, 
therefore,  has  been  determined  to  be 
"not  major." 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
REA  has  concluded  that  promulgation  of 
this  rule  would  not  represent  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1969  {42  U.S.C.  4321  et  seq.  (1976)) 
and,  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .7  of  an  hour  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regardmg  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer,  OIRM,  Room  404-W, 
Washington,  DC  20250;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Attn:  Desk  Officer  for  REA,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.851,  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  10.852,  Rural 


Telephone  Bank  Loans.  For  the  reasons 
set  forth  in  the  final  rule  related  Notice 
to  7  CFR  Part  3015,  Subpart  V  (50  FR 
47034.  November  14, 1985),  this  program 
is  excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Background 

Currently,  the  policies  and 
requirements  for  the  procurement  of 
materials  and  equipment  and  the 
construction  of  telecommunication 
facilities  by  REA  telephone  borrowers 
with  REA  loan  funds  are  contained  in 
numerous  REA  publications  including 
the  following  existing  REA  Bulletins: 

320-15    Equal  Employment  Opportunity  in 

Constniction  Financed  witli  REA  Loans. 
340-1     Final  Payment*  to  Contractors. 

Engineers,  and  Architects — Telephone 

Program. 
340-2    Payments  to  Architects.  Engineers, 

Contractors,  and  Suppliers. 
340-3    Coordination  of  Borrowers'  Activities 

with  Connecting  Systems. 
340-4    Scheduling  of  Work  and  Reporting  of 

Progress. 
344-1     Methods  of  Purchasing  Materials  and 

Equipment  for  Use  on  Systems  of 

Telephone  Borrowers. 
344-3    "Buy  American"  Requirement. 
380-1     Right-of-way  and  Title  Procedures — 

Telephone. 
380-3    Weekly  Progress  Report  of  Telephone 

Construction  and  Engineering  Services. 
381-1    Tabulation  of  Bids  for  Contract 

Construction  of  Telephone  Outside  Plant 

Fiicilities. 
381-2    Telephone  System  Construction 

Contract.  Labor  and  Materials,  RELA 

Form  515. 
381-4    Closeoul  Documents.  Telephone 

Construction  Contract.  Labor  and 

Materials  (Outside  Plant). 
381-7    Methods  of  Construction  of 

Telephone  Borrowers'  Inlliul  System 

Outside  Plant  Facilities. 
381-8    Contract  Construction,  Telephorc 

Borrowers'  Initial  System  Outside  Plant 

Facilities. 
381-9    Amendments  to  Contracts  for 

Construction  or  Installation  of  Telephone 

Borrowers'  Facilities. 
381-10    Subcontracts  Under  Contracts  for 

Construction  or  Installation  of  Telephone 

Borrowers'  Facilities. 
381-11    Changes  or  Corrections  in  Line 

Construction. 
381-13    Bidders'  Qualifications. 
383-1     Preparation  of  Telephone  System 

Plans  and  Specifications  for  Construction 

of  Outside  Plant. 
382-1     Force  Account  Construction. 

Telephone  Borrowers'  Initial  Systems. 
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382-2    Constru'^tion  of  Telephone  System 

Improvements  and  Extensions  by  Work 

Order  or  Contract. 
383-4    Postloan  Engineering  Design 

Requirements  for  Supplemental  Loans. 
384-1     Purchasing  and  Installing  Central 

Office  Equipment. 
384-2    Closeout  Documents  for  Central 

Office  Equipment  Contracts. 
384-3    Central  Office  Equipment  Contracts 

and  Specifications. 
385-2    Purchasing  and  Installing  Special 

Electronic  Equipment. 
385-3    Closeout  Documents  for  Special 

Equipment  Contracts. 
385-4    Special  Equipment  Contracts  and 

Specifications. 
387-1     Preparation  of  Plans  and 

Specifications  for  Construction  of 

Telephone  Borrowers'  Buildings. 
387-2    Contract  to  Construct  Buildings,  REA 

Form  257. 
387-3    Final  Documents  Required  to  Close 
I        Out  Construction  of  Buildings,  Telephone 

Program. 
387-4    Presentation  of  Building  Plans  and 

Specifications. 
387-5    Contract  Construction,  Telephone 

Borrowers'  Buildings. 

Many  of  these  are  outdated  and 
contain  conflicting  information.  It  is 
necessary  to  consolidate  the  information 
and  make  it  available  to  the  public  by 
publishing  it  in  the  Federal  Register. 

The  Bulletins  listed  above  contain 
certain  policies,  requirements,  and 
procedures  that  will  be  incorporated 
into  other  CFR  Parts.  When  that  is 
acn=mplished.  these  Bulletins  will  be 
rescinded. 

Presently  a  term  may  have  different 
meaning  when  used  in  more  than  one 
bulletin.  The  proposed  rule  defmes  each 
term  so  that  it  has  the  same  meaning 
throughout. 

A  postloan  review  is  presently 
required  of  the  supporting  data  upon 
which  a  loan  was  based  before 
proceeding  with  detailed  engineering 
and  construction  planning.  The 
proposed  rule  requires  a  preconstruction 
review  of  the  Loan  Design  approved  by 
REA  and  clarifies  the  required  actions  if 
any  significant  changes  have  occurred. 
It  also  clarifies  the  supporting  data  to  be 
submitted  to  obtain  REA  approval  for 
special  types  of  construction. 

Presently  construction  is  classified  as 
"initial  system"  or  "improvements  and 
extensions".  Classification  of 
construction  included  in  supplemental 
loans  has  not  been  well  defined  and 
causes  controversy  as  to  the  required 
method  of  construction  to  be  used.  The 
proposed  rule  classifies  construction  as 
"major"  or  "minor"  depending  on  the 
estimated  cost  of  the  construction 
project,  major  being  over  $100,000  and 
minor  being  $110,000  or  under,  labor  and 
materials.  The  methods  of  construction, 
standards,  specifications,  general 


requirements,  and  construction 
documents  are  more  clearly  defined  and 
their  uses  clarified. 

The  requirements  and  procedures  for 
construction  of  buildings  have  been 
shortened  and  more  clearly  stated. 

The  rapid  changes  in  digital  and 
lightwave  technology  have  rendered  the 
present  policies,  requirements,  and 
procedures  for  providing 
telecommunications  switching  and 
transmission  facilities  quite  inadequate 
to  meet  current  needs  of  the  REA 
telephone  borrowers.  The  proposed  rule 
updates  the  requirements  and 
procedures  by  providing  for  a 
complement  of  spare  parts,  a  software 
license  agreement,  and  a  central  office 
grounding  system  audit  when  procuring 
central  office  and  electronic  equipment. 
The  proposed  rule  provides  for  the 
procurement  of  central  office  equipment 
by  sealed  competitive  bidding  or,  with 
prior  REA  approval,  by  single  source 
negotiation  to  replace  the  present  two- 
step  negotiation  procedure.  The 
proposed  requirements  and  procurement 
methods  for  special  equipment  are 
simplified. 

The  proposed  rule  clarifies  the 
policies  and  procedures  for  major 
construction  of  outside  plant  facilities. 
Construction  may  be  by  sealed 
competitive  bids,  negotiated  bids  up  to 
$200,000,  labor  and  materials  or.  with 
prior  REA  approval,  by  the  borrower's 
own  forces. 

This  proposed  rule  eliminates  some 
reporting  requirements  and  streamlines 
others,  reducing  the  borrowers'  burden, 
while  permitting  REA  to  maintain  the 
security  of  the  Government's  loans. 

7  CFR  Part  1765  supersedes  any 
sections  of  REA  Bulletins  with  which  it 
is  in  conflict. 

List  of  Subjects  in  7  CFR  P.arl  1765 

Loan  programs — communications, 
Telecommunications,  Telephone. 

Therefore,  REA  proposes  to  amend  7 
CFR  Chapter  XVII  by  adding  the 
following  new  Part  1765: 

PART  1765— TELEPHONE  MATERIALS, 
EQUIPMENT  AND  CONSTRUCTION- 
TELEPHONE  PROGRAM 

Subpart  A— General 

Sec. 

1765.1  General. 

1765.2  Definitions. 

1765.3  Preconstruction  review. 

1765.4  Major  and  minor  construction. 
1765  5  Methods  of  major  construction. 

1765.6  Standards,  specifications,  and 
general  requirpments. 

1765.7  Plans  and  Specificafiuns  (P&S]. 

1765.8  Contract  construction  procedures. 

1765.9  Subcontracts. 


Sec. 

1765.10  Preconstruction  conference. 

1765.11  Contract  amendments. 
1765.12-1765.14     (Reserved) 

Subpart  B— Construction  of  Buildings 

1765.15  General. 

1765.16  Plans  and  Specifications. 

1765.17  Bidding  procedure. 

1765.18  Contract  amendments. 

1765.19  Force  account  procedures. 

1765.20  Closeout  procedures. 
1765.21-1765.25     [Reserved) 

Subpart  C— Purchase  and  Installation  of 
Central  Office  Equipment 

1765.26  General. 

1765.27  Plans  and  Specifications  (P&S). 

1765.28  Procurement  procedures. 

1765.29  Closeout  documents. 
1765.30-1765.35    [Reserved] 

Subpart  D— Outside  Plant;  Major 
Construction  by  Contract 

1765.36  General. 

1765.37  Plans  and  Specifications  (P&S). 

1765.38  Procurement  procedures. 

1765.39  Closeout  documents. 
1765.40-1765.45    [Reserved] 

Subpart  E— Outside  Plant  Ma)or 
Construction  by  Force  Account 

1765.46-1765.55    [Reserved] 

Subpart  F— Purchase  and  Installation  of 
Special  Equipment 

1765.56  General. 

1765.57  Contracts  and  specifications. 

1765.58  Purchasing  special  equipment. 
1765.59-1765.65    [Reserved] 

Subpart  G— Methods  of  Minor  Construction 

1765.66-1765.80    [Reserved] 

Subpart  H— Construction  Certification 
Program 

1765.81-1765.99     (Reserved] 
Appendix  A — Documents  Required  to 

Closeout  Construction  of  Buildings. 
Appendix  B — Documents  Required  to 

Closeout  Central  Office  Equipment 

Contract. 
Appendix  C — Documents  Required  to 

Closeout  Telephone  Construction 

Contract  REA  Form  515. 
Appendix  D — Step-by-Stpp  Procedure  for 

Closing  Out  of  Telephone  Construciion 

Contract  Labor  and  Materials.  REA  Form 

515. 
Appendix  E — Reserved. 
Appendix  F — Documents  Required  to 

Closeout  Special  Equipment  Contracts. 

Authority:  7  U.S.C.  901  etseq..  7  U.S.C.  1921 
et  seq. 

Subpart  A— General 

§  1765.1    GeneraL 

(a)  The  standard  REA  Loan 
Documents  (as  defined  in  7  CFR  Part 
1758)  contain  provisions  regarding 
procurement  of  materials  and  eqiiipment 
and  construction  of  telecommunicition 
facilities  by  telephone  borrowers.  This 
Part  1765  implements  certain  of  the 
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provisions  by  setting  forth  the 
requirements  and  procedures  to  be 
followed  by  borrowers  for  purchasing 
materials  and  equipment  and 
construction  of  telecommunication 
facilities  by  contract  or  force  account. 

(b)  The  typical  procedure  followed  in 
constructing  a  project  financed  by  an 
REA  loan  begins  with  the  prospective 
borrower  obtaining  the  necessary 
preloan  engineering  and  developing  a 
complete  loan  application,  including  an 
LD  (see  7  CFR  Part  1749).  If  a  loan  is 
approved  and  all  prerequisites  to 
advance  of  funds  are  satisfied,  the 
borrower  may  proceed  with  the 
purchase  and  installation  of  materials, 
equipment  and  the  construction  of 
telephone  facilities  pursuant  to  this  Part 
1765.  Subpart  A  describes  (1)  REA's 
general  requirements  with  respect  to 
steps  to  be  taken  after  the  loan  is 
approved  and  before  construction 
begins  (See  §  1765.3),  (2)  REA 
requirements  with  respect  to  methods  of 
construction  (See  SS  1765.5  and  1765.6), 
(3)  REA  requirements  regarding  sealed 
competitive  bidding  and  negotiated 
bidding  of  construction  contracts  (See 
§§  1765.6  and  1765.9),  (4)  REA  standards 
for  materials,  equipment,  and 
construction  financed  with  loan  funds 
(See  S  1765.7),  and  (5)  REA  requirements 
for  subcontracts  and  contract 
amendments  covering  construction 
financed  with  loan  funds  (See  §§ 
1765.10  and  1765.12). 

(c)  Each  borrower  is  responsible  for 
the  construction  of  its  facilities  and  for 
the  procurement  of  materials  and 
equipment  which  are  best  suited  to  its 
needs. 

(d)  If  contracts,  P&S,  or  other  methods 
of  procurement  are  subject  to  REA 
approval  pursuant  to  the  provisions  of 
the  loan  contract,  as  implemented  by 
this  part,  REA  will  review  the 
documents  or  proposals  submitted  and 
notify  the  borrower  in  writing  of 
approval  or  disapproval.  REA  may 
withhold  approval  if,  in  REA's 
judgement: 

(1)  The  P&S  or  contract  will  not 
accomplish  loan  purposes. 

(2)  Provisions  of  the  P&S  or  contract 
will  add  unnecessary  expense  to  the 
project. 

(3)  The  proposal,  method  of 
procurement,  or  P&S  will  not  effectively 
or  efficiently  further  the  extension  or 
improvement  of  telephone  service  in 
rural  areas,  or  if  they  present 
unacceptable  loan  security  risks  to  REA. 

(4)  The  P&S  or  contract  have  been 
modified. 

(e)  The  requirements  and  procedures 
covering  procurement  of  architectural 
and  engineering  services  are  described 
in  7  CFR  Part  1763. 


(f)  Single  copies  of  REA  forms  cited  in 
this  Part  are  available  from 
Administrative  Services  Division,  Rural 
Electrification  Administration,  United 
States  Department  of  Agriculture, 
Washington,  DC  20250-1500.  These  REA 
forms  may  be  reproduced. 

§1765.2    Definitions. 

For  the  purpose  of  this  Part  1765: 

Alternate — A  solicitation  for  a  bid 
adjustment  for  a  specified  deviation 
from  the  Plans  and  Specifications. 

Bid  Guarantee — A  bid  bond  or 
certified  check  required  of  contractors 
bidding  on  construction  work  to  ensure 
that  the  bidder,  if  successful,  will  furnish 
a  satisfactory  performance  bond 
ensuring  completion  of  work. 

Central  Office  Building— The  facility 
housing  the  central  office  equipment. 

Central  Office  Equipment— SwUch'm^ 
and  signaling  equipment  that  performs 
call  completion  functions  for 
subscribers. 

Closeout  Documents — The  documents 
required  to  certify  satisfactory 
completion  of  all  obligations  under  a 
contract  or  force  account  proposal. 

Construction — Purchase  and 
installation  of  telecommunications 
facilities  in  a  borrower's  system  using 
loan  funds. 

Contract — ^The  agreement  between 
the  borrower  and  an  independent 
contractor  covering  the  purchase, 
construction,  or  both  of  telephone 
facilities  to  be  included  in  the 
borrower's  telephone  system. 

Contract  Construction — Construction 
and  installations  performed  using  an 
REA  contract  form.  See  7  CFR  Part  1762. 

Engineer — Also  means  "architect," 
where  appropriate. 

FAP  (Force  Account  Proposal)— The 
borrower's  detailed  plans  submitted  to 
REA  for  force  account  construction. 

Force  Account  Construction — 
Construction  performed  by  the 
borrower's  employees  under  an  REA 
approved  FAP,  with  the  borrower 
furnishing  all  materials,  equipment,  tools 
and  transporation. 

FRS— REA  Form  481  (OMB  0572- 
0023).  Financial  Requirement  Statement. 

GFR—HEA  General  Field 
Representative. 

Installation — ^The  act  of  setting  up  or 
placing  in  position  equipment  for  service 
or  use  in  the  borrower's  system. 

Interim  Construction — The  purchase 
of  equipment  or  the  conduct  of 
construction  under  an  REA-approved 
plan  of  interim  financing.  See  7  CFR  Part 
1749. 

Labor  and  Materials — All  the  labor 
and  materials  required  for  construction. 


LD  (Loan  Design)— Supporting  data 
for  a  loan  application.  See  7  CFR  Part 
1749. 

Loan — Any  loan  made  or  guaranteed 
by  REA.  See  7  CFR  Part  1745. 

Loan  Funds— Funds  provided  by  REA 
through  direct  or  guaranteed  loans.  See 
7  CFR  Part  1754. 

Major  Construction — A  telephone 
plant  project  estimated  to  cost  more 
than  $100,000,  including  all  labor  and 
materials. 

Minor  Construction — A  telephone 
plant  project  estimated  to  cost  $100,000 
or  less,  including  all  labor  and  materials. 

Minor  Errors  or  Irregularities — A 
defect  or  variation  in  a  seller's  bid  that 
is  a  matter  of  form  and  not  of  substance. 
Errors  or  irregularities  are  "minor"  if 
they  can  be  corrected  or  waived  without 
being  prejudicial  to  other  bidders  and 
when  they  do  not  affect  the  price, 
quantity,  quality,  or  timehness  of 
construction.  Unless  otherwise  noted, 
the  borrower  determines  whether  an 
error  or  irregularity  is  "minor." 

Negotiation — Any  form  of  purchasing 
or  contracting  other  than  sealed 
competitive  bidding.  Any  contract 
awarded  without  using  the  sealed 
competitive  bidding  procedure  is  a 
negotiated  contract. 

Outside  Plant— The  facilities  that 
conduct  electrical  or  optical  signals 
between  the  central  office  and  the 
subscriber's  network  interface  or 
between  central  offices. 

Performance  Bond^A  surety  bond  on 
a  form  satisfactory  to  REA  guaranteeing 
the  contractor's  faithful  performance  of 
a  contract. 

P&S  (Plans  and  Specifications)— An 
REA  contract  form,  the  appropriate 
specifications,  and  such  additional 
informafion  and  documents  needed  to 
provide  a  clear,  accurate,  and  complete 
understanding  of  the  installations  to  be 
made  or  construction  to  be  performed. 

Project — The  construction  or 
installation  described  in  the  P&S. 

Responsive  Bid— A  bid  that  complies 
with  the  requirements  of  the  plans  and 
specifications. 

Sealed  Competitive  Bidding — A 
method  of  contracting  that  employs 
sealed  competitive  bids,  public  opening 
of  bids,  and  award  of  the  contract  to  the 
bidder  submitting  the  lowest  responsive 
bid.  See  §  1765.8. 

Single  Source  Negotiation — 
Negotiating  with  a  single  source 
(contractor  or  seller). 

Special  Equipment — Equipment  used 
primarily  for  the  transmission  and 
enhancement  of  voice,  data,  carrier, 
radio  and  light  signals,  and  other 
equipment  and  facilities,  including 
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incidental  cable  and  other  transmission 
equipment. 

Subcontract — A  secondary  contract 
undertaking  some  of  the  obligations  of  a 
primary  contract.  Under  all  REA  forms 
of  contract,  the  primary  contractor  bears 
full  responsibility  for  the  performance  of 
the  subcontractor. 

Unbalanced  Bid— A  bid  that  contains 
disproportionate  prices  between  labor 
and  materials  or  between  various 
construction  units. 

Work  Order  Construction — Minor 
construction  performed  by  the 
borrower's  employees,  pursuant  to  its 
work  order  procedure,  with  the 
borrower  furnishing  all  materials, 
equipment,  tools,  and  transportation. 

§  1765.3    Preconstnjction  review. 

(a)  Prior  REA  approval  must  be 
obtained  for  any  construction  that  does 
not  conform  to  the  approved  ID,  such  as 
construction  of  extensions  to  serve 
subscribers  in  areas  not  included  in  the 
LD  (See  7  CFR  Part  1749)  or  conform  to 
REA  standards  and  speciHcations.  To 
obtain  approval,  the  borrower  shall 
submit  a  written  proposal  containing: 

(1)  A  description  of  the  work, 
indicating  any  deviations  from  the 
approved  LD  or  REA  standards  and 
specifications. 

(2)  An  engineering  study  covering  the 
deviations  if  there  are  changes  in  the 
design. 

(3)  A  cost  estimate  for  labor, 
engineering,  materials,  and  overheads. 

(b)  Before  any  construction,  including 
interim  construction,  is  initiated,  the 
GRF  shall  meet  with  the  borrower  to 
review  the  LD  to  determine  if  any 
significant  changes  have  occurred  since 
its  approval  by  REA.  It  is  important  that 
the  design  and  construction  of  the 
proposed  facilities  be  based  on  the 
latest  information  on  subscriber  needs. 

(c)  If  the  borrower  and  GFR  agree  that 
there  have  been  no  significant  changes, 
the  borrower  may  proceed. 

(d)  If  the  borrower  and  GFR  agree  that 
the  delta  is  no  longer  satisfactory,  the 
borrower  shall  prepare  an  amendment 
to  the  LD  (See  7  CFR  Part  1749) 
incorporating  the  necessary  revisions. 
The  borrower  must  obtain  REA  approval 
of  the  LD  amendment  before  proceeding 
with  engineering  activities  on  any 
project  to  be  financed  with  loan  funds. 

§  1765.4    Major  and  minor  construction. 

REA's  general  requirements  for 
construction  are  set  forth  in  this  Subpart 

A.  Additional  requirements  and 
procedures  for  different  types  of  major 
construction  arc  presented  in  Subparts 

B.  C,  D,  E.  and  F.  The  requirements  and 
procedures  for  minor  construction  are 
presented  in  Subpart  G.  Borrowers  may. 


at  their  option,  following  the  procedures 
in  Subparts  B,  C,  D,  E,  and  F  for  any 
minor  construction. 

§  1765.5    Methods  of  major  construction. 

(a)  Ail  major  construction  projects 
financed  by  loan  funds  shall  be 
performed  pursuant  to  a  contract 
approved  by  REA  and  awarded  through 
sealed  competitive  bidding  unless  a 
specific  exemption  is  granted  in 
Subparts  B,  C.  D,  E,  or  F,  or  written  REA 
approval  is  obtained. 

(b)  Contract  Construction.  (1)  Whether 
the  contractor  is  selected  through  sealed 
competitive  bidding  or  negotiation,  as 
approved  by  REA.  the  contract  may  not 
be  awarded  until  REA  approval  of  the 
award  has  been  obtained. 

(2)  The  requirements  and  procedures 
for  sealed  competitive  bidding  are 
presented  in  §  1765.8(a).  The 
requirements  and  procedures  for 
negotiation  are  presented  in  5  1765.8(b). 

(c)  Force  Account  Construction.  REA 
will  approve  the  force  account  method 
for  major  construction  only  if  the 
borrower  can  demonstrate  to  REA's 
satisfaction  that  it  has  adequate 
equipment  and  experienced  personnel  to 
perform  the  work  and  that  this  method 
will  be  effective  and  efficient  and  will 
not  present  unacceptable  loan  security 
risks  to  REA.  The  requirements  and 
procedures  for  force  account 
construction  are  presented  in  Subparts 
B,  C,  E.  and  F. 

§  1765.6    Standards,  specifications,  and 
general  requirentents. 

(a)  Materials,  equipment,  and 
construction  must  meet  the  standards 
and  specifications  established  by  REA.  7 
CFR  Part  1772  lists  the  REA  Bulletins 
containing  the  standards  and 
specifications  for  telephone  facilities. 
Materials  and  equipment  meeting  these 
standards  are  included  on  the  List  of 
Material  Acceptable  for  Use  on  Systems 
of  REA  Telephone  Borrowers,  REA 
Bulletin  344-2.  This  bulletin  may  be 
obtained  by  subscription  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402. 

(b)  If  operating  conditions  or 
requirements  make  the  use  of  non- 
standard construction,  materials,  or 
equipment  necessary,  the  borrower  must 
obtain  approval  of  the  REA  Area 
Director  prior  to  the  purchase  or 
commencement  of  construction. 

(c)  Only  new  materials  and  equipment 
shall  be  purchased,  unless  otherwise 
approved  by  REA. 

(d)  All  purchases  of  materials  and 
equipment  are  subject  to  the  "Buy 
American"  provision  (7  CFR  Part  1790 
and  REA  Bulletin  344-3). 


§  1765.7    Plans  and  Specifications  (P&S). 

(a)  The  P&S  consist  of  an  REA 
contract  form,  the  appropriate  REA 
specifications,  and  such  additional 
information  and  documents  reeded  to 
provide  a  clear,  accurate,  and  complete 
understanding  of  what  is  included  in  the 
construction. 

(b)  7  CFR  Part  1762  provides  a  list  of 
the  REA  forms  of  telecommunications 
contracts  for  use  in  purchasing 
telephone  matenais  and  equipment  and 
for  constructing  telephone  facilities  with 
loan  funds.  Also  listed  is  the  source 
where  copies  may  be  obtained. 

(c)  The  appropriate  standards  and 
specifications  listed  in  7  CFR  Part  1772 
shall  be  included  in  the  P&S.  When  REA 
has  not  prepared  standards  and 
specifications,  the  borrower  shall  use 
general  engineering  requirements  and 
functional  specifications  prepared  by 
the  borrower's  engineer  and  aproved  by 
REA. 

(d)  The  P&S  shall  be  based  on  the  LD 
approved  by  REA.  Section  1765.3 
presents  the  requirements  and 
procedures  for  obtaining  REA  approval 
for  construction  that  does  not  conform 
to  the  LD  approved  by  REA. 

(e)  REA  approval  of  the  P&S  is 
required  for  major  construction  but  not 
for  minor  construction,  except  as  noted 
in  Subpart  B. 

(f)  REA  will  approve  only  contracts 
meeting  the  following  requirements. 

(1)  Equal  Employment  Opportunity 
Provision.  If  this  provision  is  not  already 
in  the  contract.  REA  Contract  Form  270, 
Eaual  Opportunity  Addendum,  shall  be 
attached  and  made  a  part  of  the 
contract. 

(2)  Liquidated  Damages  Provision,  (i) 
If  not  covered  by  the  contract,  an 
appropriate  liquidated  damages 
provision,  in  a  form  prescribed  by  REA, 
shall  be  included  and  made  a  part  of  the 
contract. 

(ii)  The  liquidated  damages  must  be 
based  upon  the  borrower's  best  estimate 
of  the  damages  it  would  incur  as  a  result 
of  the  contractor's  default. 

(3)  Insurance  and  Bond  Requirements. 
(i)  The  insurance  provision  shall  provide 
converage  as  required  bv  7  CFR  Part 
1788. 

(ii)  A  contractor's  bond  shall  be 
furnished  as  required  by  7  CFR  Part 
1788. 

(iii)  The  borrower  is  responsible  for 
ensuring  that  its  contractor  complies 
with  the  insurance  and  bond 
requirements. 

(4)  Software  License  Provision.  If  the 
equipment  being  purchased  involves 
software,  the  contract  shall  contain  a 
software  provision  requiring  a  licensing 
agreement  which  grants  the  borrower 
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the  right  to  use  the  software  subject  to 
reasonable  terms  and  conditions. 

§  1765.8    Contract  construction 
procedures. 

(a)  Sealed  Competitive  Bidding — (1) 
Bid  Opening  Date.  Upon  approval  of  the 
P&S  by  REA,  the  borrower  shall 
schedule  a  bid  opening  date.  In  setting 
the  date  sufficient  time  should  be 
allowed  for  bidders  to  examine  the 
project  site  and  prepare  their  bids.  The 
GFR  will  usually  attend  the  bid  opening. 

(2)  Invitations  to  Bid.  The  engineer 
shall  submit  to  the  borrower  a  hst  of 
prospective  bidders  and  a 
recommendation  indicating  which 
bidders  are  considered  qualified.  The 
borrower  is  responsible  for  sending  out 
invitations  to  prospective  bidders  and 
taking  any  other  action  necessary  to 
procure  full,  free,  and  competitive 
biddings.  The  minimum  number  of 
contractors  to  be  invited  to  bid  on 
contracts  for  various  types  of  facilities  is 
set  forth  in  the  appropriate  Subparts  B, 
C,  D,  or  F. 

(3)  Qualifying  Bidders.  If  the  notice 
and  instructions  to  bidders  require  that 
bidders  show  evidence  of  meeting 
certain  requirements,  the  borrower  shall 
qualify  bidders  before  issuing  P&S  to 
them.  Procedures  for  qualifying  bidders 
are  contained  in  Subparts  B,  C  and  D. 

(4)  Receipt  of  Bids.  The  borrower 
shall  write  on  the  outside  envelope  of 
any  bid  or  bid  amendment,  the  date  and 
time  the  bid  was  received.  Any  bid 
received  from  an  unqualified  bidder  or 
after  the  time  specifled  for  opening  shall 
be  returned  promptly  to  the  bidder 
unopened. 

(5)  Procedure  When  Less  Than  Three 
Bids  are  Received.  If  less  than  three 
bids  (exclusive  of  bids  from  unqualified 
bidders  and  late  bids)  are  received,  the 
borrower  shall  consult  with  REA  to 
determine  whether  the  bids  are  to  be 
opened  or  returned  unopened.  REA 
requires  that  the  project  be  rebid  if 
fewer  than  three  bids  are  received  and 
REA  determines  that  the  borrower  could 
have  reasonably  obtained  other  bids. 

(6)  Conduct  of  Bid  Openings.  Bid 
openings  shall  be  conducted  in  the 
presence  of  representatives  of  the 
borrower.  The  borrower  should  be  able 
to  contact  its  attorney  for  immediate 
consultation.  Bidders  shall  be  invited  to 
attend  the  bid  openings. 

(7)  Review  of  Bids,  (i)  At  the  time  bids 
are  opened,  the  bid  guarantees  shall  be 
checked  for  adequacy  prior  to  reading 
bids. 

(ii)  The  borrower's  engineer  should 
review  all  for  errors  and  irregularities.  If 
it  appears  to  the  borrower  that  errors  or 
irregularities  were  made  through 
inadvertence,  the  borrower  may 


authorize  the  bidder  to  make  changes,  or 
waive  the  errors  or  irregularities,  or 
reject  the  bid  as  not  responsive. 

(iii)  In  the  event  of  non-minor  errors  or 
irregularities,  the  bid  shall  be  rejected 
and  the  bid  price  not  disclosed. 

(8)  Reading  of  Bids.  Bid  prices  shall 
not  be  read  until  the  engineer  has 
reviewed  all  bids  to  determine  if  there 
are  any  minor  errors  or  irregularities 
that  may  affect  the  recommendation  as 
to  award.  These  shall  be  made  public  at 
the  same  time  the  bid  price  is 
announced. 

(9)  Evaluating  Bids.  Where  alternates 
are  included,  the  same  alternates  in  all 
bids  shall  be  used  in  determining  low 
bid. 

(10)  Rejection,  (i)  All  bids  shall  be 
rejected  if  quoted  prices  are  not 
acceptable  or  if  the  specifications  were 
ambiguous  and  resulted  in  bidders 
having  varying  interpretations  of  the 
requirements. 

(ii)  Any  bid  may  be  rejected  if  it  is  not 
responsive,  incomplete,  or  submitted  by 
an  unqualified  bidder,  or  unbalanced 
between  labor  and  materials  or  other 
respects. 

(11)  Award  of  Contract,  (i)  The 
engineer,  following  review  of  the  bids 
and  determination  of  the  lowest 
responsive  bid,  shall  recommend  award 
of  the  contract  to  the  bidder  making  the 
low  bid. 

(ii)  The  borrower  shall  consider  the 
engineer's  recommendation  and  make 
its  decision  on  the  award,  subject  to 
REA  approval. 

(iii)  'The  borrower  shall  send  to  REA 
for  approval: 

(A)  Two  copies  of  the  low  bid. 

(B)  The  engineer's  recommendation 
for  acceptance  of  the  low  bid,  supported 
by  a  tabulation  of  all  bids. 

(C)  Evidence  of  acceptance  of  the  low 
bid  by  the  borrower,  such  as:  [1] 
Certified  copy  of  board  resolution  or  (2) 
letter  or  telegram  to  REA  signed  by  a 
properly  authorized  corporate  official. 

(12)  Execution  of  Contract,  (i)  Upon 
approal  of  the  accepted  bid  by  REA,  the 
borrower  shall  submit  to  REA  three 
copies  of  the  contract  executed  by  the 
contractor  and  borrower. 

(ii)  If  REA  approves  the  contract,  it 
shall  return  one  copy  to  the  borrower 
and  send  one  copy  to  the  contractor. 

(b)  Negotiated  Construction 
Contracts.  (1)  For  the  construction  of 
certain  facilities  the  borrower  may 
negotiate  a  contract  rather  than  solicit 
sealed  competitive  bids.  Refer  to  the 
approriate  Subparts  C,  D,  or  F  for 
specific  requirements  and  procedures. 

(2)  For  negotiated  purchases, 
borrowers  use  the  same  REA  contract 
forms  and  standards  and  specifications 
as  for  sealed  competitive  bidding. 


(3)  After  a  satisfactory  negotiated 
price  has  been  obtained,  the  borrower 
shall  submit  it  to  REA  for  approval, 
along  with  the  engineer's 
recommendation,  and  evidence  of 
acceptance  by  the  borrower. 

(4)  Upon  approval  of  the  negotiated 
proposal  by  REA,  the  borrower  shall 
submit  three  copies  of  the  contract, 
executed  by  the  contractor  and 
borrower,  to  REA  for  approval. 

(5)  Upon  approval,  REA  shall  return 
one  copy  of  the  contract  to  the  borrower 
and  one  copy  to  the  contractor. 

§  1765.9    Subcontracts. 

(a)  Each  REA  construction  contract 
form  (From  257,  397,  515,  and  525) 
contains  provisions  for  subcontracting. 
Reference  should  be  made  to  the 
individual  contracts  for  the  amounts  and 
conditions  under  which  a  contractor 
may  subcontract  work  under  the 
contract. 

(b)  REA  Form  282,  Subcontract  (Under 
Construction  or  Equipment  Contracts), 
shall  be  used  for  subcontracts  under 
construction  and  installation  contracts. 

(1)  Minor  modifications  or  additions 
may  be  made  to  the  subcontract  form,  so 
long  as  they  do  not  change  the  intent  of 
the  primary  contract.  Any  alterations  to 
the  subcontract  shall  be  initialed  and 
dated  by  the  persons  executing  the 
subcontract. 

(2)  Subcontracts  shall  be  prepared  in 
quadruplicate  and  all  copies  executed 
by  the  contractor  and  subcontractor  and 
consented  to  by  the  borrower  and 
surety,  if  any. 

(3)  Four  executed  copies  of  the 
subcontract  shall  be  forwarded  to  REA 
for  approval.  Upon  approval,  one  copy 
each  will  be  sent  to  the  borrower, 
contractor,  and  subcontractor. 

(c)  As  stated  in  each  REA  contract 
form,  the  contractor  shall  bear  full 
responsibility  for  the  acts  and  omissions 
of  the  subcontractor  and  is  not  relieved 
of  any  obligations  to  the  borrower  and 
to  the  Government  under  the  contract. 

(d)  Construction  shall  not  be 
performed  by  the  subcontractor  before 
approval  of  the  subcontract  by  REA. 

§  1765.10    Preconstruction  conference. 

It  is  recommended  that  the  borrower 
conduct  a  conference,  attended  by  the 
borrower,  contractor,  resident  engineer, 
and  the  GFR,  prior  to  the  beginning  of 
construction  to  provide  an  opportunity 
to  discuss  and  agree  on  responsibilities, 
procedures,  practices,  and  methods 
before  the  work  begins.  The  engineer 
shall  provide  each  participant  with  a 
copy  of  the  conference  results. 
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§  1 765. 1 1    Contract  amendments. 

(a)  Prior  REA  approval  must  be 
obtained  by  the  borrower  before 
execution  of  any  amendment  to  a 
contract  if  the  amendment  alteni  the 
terms  and  conditions  of  the  contract  or 
changes  the  scope  of  the  project  covered 
by  the  contract  regardless  of  the  amount 
of  the  contract  before  amendment,  the 
amendment  increases  the  amount  to  be 
paid  under  the  contract  by  20 'i  or  more, 
or  after  amendment,  the  amount  of  the 
contract  will  be  $100,000  or  more. 

(b)  Other  amendments  may  be 
executed  by  the  contractor  and 
borrower  and  submitted  to  REA  for 
approval. 

(c)  For  each  amendment  executed,  the 
borrower  should  make  certain  that; 

(1)  The  contractor's  bond  covers  the 
additional  work  to  be  performed.  If  the 
amendment  by  itself  (or  together  with 
preceding  amendments]  increases  the 
original  contract  price  by  20%  or  more,  a 
bond  extension  will  be  required  to  bring 
the  penal  sum  of  the  bond  to  the  total 
amended  contract  price. 

(2)  If  an  amendment  covers 
construction  in  a  county  or  state  not 
mcluded  in  the  original  contract,  the 
borrower  and  contractor  are  licensed  to 
do  business  in  that  location. 

(d)  Amendments  are  to  be  submitted 
in  triplicate  to  REA  for  approval  with  a 
copy  of  the  board  resolution  or  a  letter 
signed  by  an  authorized  corporate 
official. 

§§  1765.12-1765.14    [Reserved] 

Subpart  B— Construction  of  Buildings 
§1765.15    General. 

(a)  This  subpart  implements  and 
explains  the  provisions  of  the  Loan 
Documents  (as  defined  in  7  CFR  Part 
1758)  setting  forth  the  requirements  and 
the  procedures  to  be  followed  by 
borrowers  in  constructing  central  office, 
warehouse,  and  garage  buildings  with 
loan  funds. 

(b)  Tfcirms  used  in  this  subpart  are 
defined  in  §  1765.2. 

(cj  Ht.A  will  consider  applications  for 
loans  to  finance  central  office, 
warehouse,  or  garage  facilities,  but  does 
not  make  loans  to  finance  headquarters 
facilities,  except  in  cases  of  financial 
hardship. 

(d)  All  plans  and  specifications  for 
buildings  to  be  constructed  with  loan 
funds  are  subject  to  the  approval  of 
REA.  Refer  to  §  1765.16  for  further 
instructions. 

(e)  REA  Contract  Form  257,  Contract 
to  Construct  Buildings,  shall  be  used  for 
the  construction  of  all  central  office, 
warehouse,  and  };arage  buildings  with 


loan  funds.  Refer  to  §  1765.16  (b  7  c)  for 
further  instructions. 

(f)  Sealed  competitive  bids  shall  be 
required  for  all  building  construction, 
except  for: 

(1)  Minor  construction  using  Subpart 
G  procedures. 

(2)  Major  construction,  where  the 
borrower  has  received  advanced 
approval  to  perform  the  construction  by 
force  account. 

(3)  Refer  to  §§  1765.17  and  1765.19  for 
further  instructions. 

(g)  The  site  location,  design,  and 
construction  of  the  facilities  must 
comply  with  all  applicable  laws  and 
regulations,  including: 

(1)  Public  Law  90-480  (42  U.S.C.  4151) 
(Access  to  Physically  Handicapped) 
requires  certain  buildings  financed  with 
Federal  funds  be  designed  and 
constructed  to  be  accessible  to  the 
physically  handicapped. 

(2)  Public  Law  91-596  (29  U.S.C.  651) 
the  Occupational  Safety  and  Health  Act 
of  1970.  OSHA  issues  rules  and 
regulations  covering  occupational  safety 
and  health  standards  for  buildings. 
These  regulations  are  codified  in  29  CFR 
Chapter  XVII. 

(3)  7  CFR  Part  1794  provides  for 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
Council  on  Environmental  Quality 
(CEQ)  regulations  (40  CFR  Parts  1500- 
1508)  implementing  the  procedural 
provisions  of  NEPA,  as  well  as  REA's 
conformance  with  other  laws, 
regulations,  and  Executive  Orders 
regarding  environmental  protection. 

(h)  All  construction  of  a  project  shall 
be  performed  under  one  general 
contract,  unless  the  borrower 
demonstrates  to  REA's  satisfaction  that 
it  will  be  more  economical  for  the 
borrower  to  execute  separate  contracts 
for  planting  shrubbery,  electrical  work, 
mechanical  work,  surfacing  of  roads  and 
parking  areas,  and  other  identifiable 
parts  of  the  project.  These  separate 
contracts  shall  also  be  subject  to  REA 
approval  as  described  in  this  Subpart  B. 

(i)  The  borrower  is  responsible  for 
submitting  evidence,  satisfactory  to 
REA,  establishing  that  clear  title  to  the 
building  site  has  been  obtained.  REA 
will  not  approve  the  construction 
contract  until  it  has  given  title 
clearance.  Follow  the  procedures  in  REA 
Bulletin  380-1,  Right-of-Way  and  Title 
Procedures-Telephone. 

§  1765.16    Plans  and  Specifications  (P&S). 

(a)  P&S  shall  be  prepared  for 
construction  of  all  buildings.  Each  set  of 
P&S  shall  include: 

(1)  REA  Contract  Form  257.  Contract 
to  Construct  Buildings,  completed  to  the 
extent  explained  in  §  1765.16(b). 


(2)  Complete  and  detailed 
specifications  covering  materials  and 
workmanship. 

(3)  A  detailed  building  plan. 

(4)  A  site  plan  for  each  building 
showing  the  building  location  and  giving 
the  legal  description  of  the  site. 
Sufficient  information  must  be  provided 
for  the  site  so  that  it  can  be  identified  as 
the  same  property  on  which  title  opinion 
was  submitted  to  REA.  The  legal 
description  shall  be  typed  on  the  site 
plan.  The  borrower  shall  also  furnish 
topographical  information  and  a 
description  of  any  proposed  site 
development  work  and  show  proposed 
connections  for  public  utilities. 

(b)  REA  Contract  Form  257  shall  be 
completed  as  follows: 

(1)  List  the  Names  or  Kinds  of 
Buildings  and  Locations — Site  plan  and 
specifications  must  be  identified  with 
the  appropriate  building. 

(2)  Alternates — The  number  of 
alternates  shall  be  kept  to  a  minimum. 
Items  for  which  alternates  are  to  be 
taken  shall  be  fully  described  on  a 
separate  sheet  in  the  specifications  and 
the  details  shown  on  the  plans,  when 
necessary,  and  identified  by  the 
alternate  number.  Sufficient  instruction 
shall  be  provided  in  the  Notice  and 
Instructions  to  Bidders  as  to  how  bids 
will  be  evalauted  with  respect  to 
alternates. 

(3)  Time  of  Construction — A 
reasonable  time  for  completion  of 
construction,  considering  local 
conditions,  shall  be  determined  by  the 
borrower  and  inserted  in  the  space 
provided.  Too  short  a  construction 
period  may  discourage  bidders  or 
influence  their  bids.  Completion  of  the 
building,  where  central  office  equipment 
is  involved,  shall  be  coordinated  with 
delivery  of  the  equipment.  The  time  of 
completion  shall  allow  adequate  drying 
time  before  the  central  office  equipment 
is  stored  or  installed  in  the  building. 

(c)  Two  sets  of  the  building  plans  and 
specifications  shall  be  prepared  and 
submitted  to  the  GFR. 

§  1765.17    Bidding  procedure. 

Upon  REA  approval  of  the  P&S,  the 
borrower  shall  proceed  as  follows: 

(a)  Bid  documents  shall  consist  of  a 
copy  of  the  approved  P&S.  including 
REA  Contract  Form  257,  completed  in 
accordance  with  the  instructions  on  the 
cover  of  the  form  and  the  plot  plans 
showing  site  development  details.  For 
contracts  in  amounts  of  SlOO.OOO  or  less, 
the  borrower  must  specify  in  the  Notice 
and  Instructions  to  Bidders  whether  the 
contractor  will  be  required  to  furnish  a 
performance  bond  or  a  builder's  risk 
policy. 
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(b)  The  borrower  shall  determine  that 
title  to  the  real  estate  has  been 
approved  by  REA  before  the  invitations 
to  bid  are  released. 

(c)  The  borrower  shall  set  the  time  for 
opening  of  bids,  allowing  ample  time  for 
bidders  to  prepare  bids. 

(d)  The  borrower  shall  solicit  bids  as 
set  forth  in  §  1765.8(aK2).  Invitations 
shall  be  sent  to  at  least  si.x  prospective 
bidders. 

(e)  The  borrower  shall  conduct  bid 
opening  and  award  of  contract  in 
accordance  with  the  procedure  set  forth 
in  §  1765.8(a). 

§  1765.18    Contract  amendments. 

(a)  The  general  requirements  for 
contract  amendments  are  set  forth  in 
§  1765.11. 

(b)  The  borrower  shall  prepare 
construction  contract  amendments  on 
REA  Contract  Form  238,  Construction  or 
Equipment  Contract  Amendments.  See  7 
CFR  Part  1762  to  obtain  copies  of  Form 
238. 

§  1765.19    Fore*  account  procedures. 

(a)  The  procedures  outlined  in  Subpart 
G  may  be  used  for  minor  construction  of 
buildings. 

(b)  REA  approval  must  be  obtained  in 
advance  to  use  the  force  account 
method  for  major  construction  of 
buildings. 

(c)  P&S  shall  be  prepared  in 
accordance  with  1 1765.16. 

(d)  Prior  to  any  construction  activity 
or  the  purchase  of  materials  or 
equipment,  the  borrower  shall  submit 
the  FAP  in  duplicate  to  REA, 
accompanied  by  a  resolution  indicating 
approval  to  the  board  of  directors  of  the 
borrower  or  a  letter  signed  by  an 
authorized  corporate  official.  The 
proposal  shall  include: 

(1)  Copy  of  the  P&S. 
(2J  An  itemized  list  of  all  items  of 
materials  required  for  construction. 

(3)  A  construction  schedule  showing 
the  estimated  construction  period  for 
each  major  construction  item. 

(4)  An  estimate  of  the  material  and 
labor  and  other  costs  for  each  major 
construction  item  eligible  for  REA 
financing. 

(e)  Force  account  construction  should 
not  be  started  until  REA  approval  has 
been  received  by  the  borrower.  See 

§  1765.19(b). 

§  1765.20    Closeout  procedures. 

(a)  This  section  outlines  the  procedure 
to  be  followed  to  close  out  Contract  to 
Contruct  Buildings,  REA  Contract  Form 
257  and  construction  or  rehabilitation 
performed  by  the  force  account  method. 

(b)  For  REA  Form  257  Contract.  (1) 
Whenever  changes  were  made  in  the 


plans  and  specifications  which  did  not 
require  an  amendment  under  conditions 
set  forth  in  §  1765.11  a  final  contract 
amendment  showing  the  changes  shall 
be  prepared  and  submitted  to  REA  with 
the  closeout  documents. 

(2)  Immediately  after  completion  of 
contract  constniction,  including  cleanup, 
the  borrower  shall: 

(i)  Arrange  with  its  engineer, 
contractor,  and  the  CFR  for  final 
inspecfion  of  the  project. 

(ii)  Furnish  the  contractor  a  summary 
of  corrections  or  additions  required  to 
complete  the  project  in  accordance  with 
the  plans  and  specifications  and  the 
contract  and  any  contract  amendments 
required  to  cover  the  corrections  or 
additions. 

(iii)  Arrange,  upon  completion  of  the 
corrections  by  the  contractor,  to  have  its 
engineer  prepare  or  obtain  the 
documents  listed  on  Appendix  A  which 
are  required  for  closeout  of  contract 
construction. 

(iv)  Make  distribution  of  the 
completed  documents  as  indicated  on 
Appendix  A. 

(c)  Upon  completion  of  force  account 
construction,  the  borrower  shall: 

(1)  Arrange  with  its  architect  or 
engineer  and  the  CFR  for  final 
inspection  of  the  project. 

(2)  Complete,  upon  completion  of  any 
corrections  or  additions,  with  the 
assistance  of  its  engineer,  the 
documents  listed  on  Appendix  A  which 
are  required  for  the  closeout  of  force 
account  construction. 

(3)  Make  distribution  of  the  completed 
documents  as  indicated  on  Appendix  A. 

(d)  Final  payment  shall  not  be  made 
until  REA  has  approved  the  closeout 
documents. 

§§  1765.21-17SS.25    IReserved] 

Subpart  C— Purchase  and  Installation 
of  Central  Office  Equipment 

§1765.26    General. 

(a)  This  subpart  implements  and 
explains  the  provisions  of  the  Loan 
Documents  (as  defined  in  7  CFR  Part 
1758)  setting  forth  the  requirements  and 
the  procedures  to  be  followed  by 
borrowers  in  purchasing  and  installing 
central  office  equipment  financed  with 
loan  funds. 

(b)  Terms  used  in  this  subpart  are 
defined  in  §  1765.02  and  REA  Contract 
Forms  525  and  545. 

(c)  REA  Contract  Form  525,  Central 
Office  Equipment  Contract  (Including 
Installation)  shall  be  used  when  the  firm 
supplying  the  equipment  will  install  it; 
REA  Contract  Form  545,  Central  Office 
Equipment  Contract  (Not  Including 
Installation)  shall  be  used  when  the 


supplier  of  the  equipment  will  not  be 
installing  it.  In  either  case  thi; 
appropriate  specifications  shall  be 
included  in  the  contract. 

(d)  Alternates,  if  any,  specified  in  the 
P&S  shall  be  kept  to  a  minimum. 

(e)  Sealed  competitive  bids  shall  be 
taken  on  all  purchases  of  central  office 
equipment  to  be  purchased  under  REA 
Contract  Form  525  or  545  using  the 
procedure  set  forth  in  §  1765.28(a), 
unless  REA  approval  to  negotiate  is 
obtainrd. 

(f)  The  borrower  may  request 
permission  to  negotiate  with  a  single 
supplier  for  additional  central  offices  to 
standardize  equipment  on  a  system 
basis.  REA  approval  to  negotiate  must 
be  obtained  before  release  of  the  plans 
and  specifications  to  the  supplier. 
Except  for  remote  switching  terminals 
associated  with  an  existing  central 
office,  REA  will  not  approve  negotiation 
with  a  non-domestic  manufacturer  for 
the  purpose  of  standardization  because 
such  a  purchase  does  not  meet  the  RE 
Act  "Buy  American"  provisions. 

(g)  Materials  and  equipment  must 
meet  the  standards  and  general 
specificaUons  approved  by  REA. 
Materials  and  equipment  included  in 
REA  Bulletin  344-2  "List  of  Materials 
Acceptable  for  Use  on  Telephone 
Systems  of  REA  Borrowers"  have  been 
accepted  as  meeting  these  requirements. 
If  the  equipment  is  not  included  in  the 
"List  of  Materials"  but  has  been 
approved  for  field  trial  installations,  the 
borrower  must  in  each  instance  obtain 
field  trial  approval  from  REA  prior  to 
entering  into  any  agreement  with  a 
supplier. 

(h)  Only  new  equipment  shall  be 
purchased  unless  otherwise  approved 
by  REA  in  specific  cases. 

(i)  All  purchases  of  materials  and 
equipment  are  subject  to  the  "Buy 
American"  requirements.  Refer  to  REA 
Bulletin  344-3. 

(j)  If  the  sealed  competitive  bid 
procedure  is  followed,  negotiations  after 
bid  opening  will  not  be  pi^rmtlc'i. 

§  1765.27    Plans  and  Specifications  (P&S). 

(a)  General.  (1)  Prior  to  the 
preparation  of  P&S,  the  borrower  shall 
review  with  the  CFR  the  current  and 
future  requirements  for  central  office 
equipment. 

(2)  The  P&S  shall  specify  the  delivery 
and  completion  time  required  for  each 
exchange. 

(3)  The  P&S  shall  provide  for  a 
complement  of  spare  parts  to  be 
provided  to  the  borrower.  The  quantity 
and  type  of  spare  parts  shall  be 
determined  in  accordance  with  the 
provisions  in  REA  Form  522  "General 
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Specification  for  Digital,  Stored  Program 
Controlled  Central  Office  Equipment." 

(b)  Preparation  of  P8-S.  (1)  The  P&S 
shall  include  REA  Contract  Form  525  or 
545,  Notice  and  Instructions  to  Bidders, 
specifications  for  the  required 
equipment  of  each  exchange,  provision 
for  spare  parts,  and  all  other  pertinent 
data  needed  by  the  bidder  to  complete 
its  proposal. 

[2]  Preparation  of  the  detailed 
equipment  specifications  shall  be  in 
accordance  with  the  appropriate 
sections  of  the  Telecommunications 
Engineering  and  Construction  Manual 
(TE&CM)  which  are  available  from  REA. 

(c)  Submission  of  Pf-S.  (1)  Two  sets  of 
the  P&S  shall  be  submitted  to  the  GFR 
fur  REA  review. 

(21  REA  will  review  the  P&S  and 
notify  the  borrower  of  approval  or 
disapproval  by  letter.  REA  may 
withhold  approval  of  the  P&S  for  the 
reasons  stated  in  §  1765.1(d). 

(3)  After  approval  of  the  P&S,  one 
copy  will  be  returned  to  the  borrower. 

§  1765.28    Procurement  procedures. 

(a)  Sealed  Competitive  Bidding. 
Sealed  bidding  of  central  office 
equipment  shall  be  in  two  steps:  The 
evaluation  of  technical  proposals 
presented  by  the  suppliers,  and 
compliance  with  the  sealed  competitive 
bidding  procedure  set  forth  in 
§  1765.8(a). 

(1)  Solicitation  of  Bids,  (i)  After  REA 
approval  of  the  specifications  and 
equipment  requirements,  the  borrower 
shall  send  "Notice  and  Instructions  to 
Bidders"  to  suppliers  selected  by  the 
borrower  with  central  office  equipment 
included  in  the  current  "List  of  Materials 
Acceptable  for  Use  on  Telephone 
Systems  of  REA  Borrowers."  This 
"Notice"  may  also  be  sent  to  suppliers 
of  foreign  equipment  currendy  accepted 
by  REA  as  meeting  REA  technical 
standards.  With  REA  written  approval, 
the  "Notice"  may  also  be  sent  to 
supp'iers  of  central  office  equipment 
accepted  for  field  trial. 

(ii)  The  "Notice"  must  set  forth  the 
method  of  evaluating  bids  and  must 
require  the  submission  of  equipment 
lists  and  traffic  calculations  with  the 
bids. 

(iii)  REA  Contract  Forms  525  or  545 
shall  be  used,  except  that  the  "Notice" 
shall  state  that  prior  to  the  bid  opening  a 
technical  session  will  be  conducted  with 
each  supplier  to  resolve  any  questions 
related  to  the  technical  proposal 
submitted  by  the  supplier.  The  suppliers' 
technical  proposals  should  be  requested 
for  presentation  30  days  in  advance  of 
the  bid  opening  to  enable  sufficient  time 
to  make  the  technical  evaluation. 


(iv)  The  borrower  shall  solicit  bids  as 
set  forth  in  §  1765.8(a)(2).  The  "Notice" 
shall  be  sent  to  at  least  three 
prospective  bidders.  A  copy  of  the 
"Notice"  and  a  list  of  such  bidders  shall 
be  sent  to  REA. 

(v)  At  the  request  of  an  invited 
supplier,  the  borrower  shall  provide  two 
copies  of  the  approved  P&S. 

(2)  Technical  Sessions. 

(i)  The  borrower  shall  schedule 
individual  technical  sessions  by  the 
suppliers,  notify  each  supplier  of  its 
scheduled  date  and  time,  and  request 
the  following  be  available  at  the 
technical  session: 

(A)  Lists  of  equipment,  material  and 
software. 

(B)  Proposed  floor  plan. 

(C)  Power  and  heat  dissipation 
calculations. 

(D)  List  of  exceptions  to  plans  and 
specifications. 

(E)  Protection  and  grounding 
requirements. 

(F)  Description  of  how  office 
administration,  maintenance  and  traffic 
collection  are  handled  with  step-by-step 
examples  and  printouts. 

(G)  Explanation  of  processor  and/or 
memory  expansion  required  to  meet 
ultimate  size. 

(H)  Description  of  how  special 
equipment  such  as  loop  tests,  volunteer 
fire  alarm  circuit,  line  load  control,  etc, 
will  function. 

(I)  Description  of  method  for 
translating  initial  office  administration 
information  into  machine  language,  and 
proposal  as  to  whether  it  will  be  done 
by  the  owner  or  by  the  supplier. 

(J)  Proposed  software  license 
agreement,  and  a  supplier's  statement  as 
to  whether  it  is  of  a  form  that  has 
previously  been  accepted  by  the 
borrower  and  approved  by  the 
Administrator. 

(K)  Any  other  items  pertinent  to  the 
technical  proposal. 

(ii)  The  borrower  shall  review  in 
detail  all  exceptions  to  the  P&S.  No 
exceptions  will  be  accepted  unless  all 
bidders  are  notified,  in  writing,  of  the 
change  in  the  specifications  and 
permitted  to  incorporate  the  change  in 
their  proposal. 

(iii)  The  borrower  shall  review  the 
proposed  software  licensing  agreement. 
If  the  proposed  software  licensing 
agreement  has  not  been  approved 
previously  by  REA,  the  borrower  must 
obtain  REA  approval  prior  to  accepting 
a  proposal  from  that  supplier.  If  prior 
REA  approval  is  in  doubt,  REA  is  to  be 
consulted.  Refer  to  §  1765.28(c)  for 
software  license  agreement 
requirements. 

(iv)  If  the  technical  proposal  is  not 
responsive,  the  borrower  shall  notify  the 


supplier,  in  writing,  that  its  proposal  will 
not  be  given  further  consideration  and 
why. 

(v)  Changes  in  the  P&S  resulting  from 
the  technical  sessions  shall  be  subject  to 
REA's  review  and  approval. 

(vi)  After  evaluation  of  the  technical 
proposals,  sealed  bids  shall  be  solicited 
from  only  those  bidders  whose  technical 
proposals  meet  the  P&S  requirements. 
When  fewer  than  three  bidders  are 
qualified  to  bid,  REA  approval  must  be 
obtained  to  proceed.  Generally,  REA 
will  grant  this  approval  if  all  suppliers 
currently  listed  in  the  "List  of  Materials 
Acceptable  for  Use  on  Telephone 
Systems  of  REA  Bonowers"  were 
invited  to  submit  technical  proposals. 

(vii)  The  borrower  shall  invite  the 
GFR  to  attend  the  technical  sessions. 

(3)  Bidding  and  Award  of  Contract,  (i) 
All  bids  must  be  completed,  dated,  and 
signed  prior  to  submission. 

(ii)  The  bid  opening  and  award  of 
contract  shall  be  conducted  in 
accordance  with  the  procedure  set  forth 
in  §  1765.8(a). 

(iii)  The  spare  parts  bid  shall  always 
be  priced  separately  and  added  to  the 
base  bid  when  determining  the  low 
bidder. 

(b)  Single  Source  Negotiated 
Procurement.  If  REA  has  approved  the 
borrower's  request  to  procure  central 
office  equipment  through  single  source 
negotiation  in  accordance  with 
requirements  contained  in  §  1765.26(f). 
the  borrower  shall  proceed  in 
accordance  with  this  subsection.  REA 
approval  will  be  conditioned  upon  the 
borrower  obtaining  prices  in  line  with 
current  competitive  prices. 

(1)  After  REA  approval  of  the  P&S  and 
equipment  requirements,  the  borrower 
shall  send  two  complete  copies  of  the 
approved  P&S  to  the  supplier  requesting 
that  a  proposal  be  submitted. 

(2)  The  borrower  shall  schedule  a  time 
and  date  for  a  technical  session  by  the 
supplier  and  request  that  the  items  listed 
in  §  1765.28(a)(2)(i)  be  available  at  the 
technical  session.  In  addition  to  these 
items,  the  supplier  shall  be  requested  to 
provide  a  description  of  the  exact 
differences  in  hardware  and  software 
between  the  borrower's  existing 
equipment  and  the  proposed  equipment 
so  that  the  borrower  can  determine 
spare  parts  interchangeability,  need  for 
retraining,  and  the  compatibility  of 
administration  of  the  old  and  new 
equipment. 

(3)  Changes  in  the  P&S  resulting  from 
the  technical  session  shall  be  subject  to 
REA's  review  and  approval. 

(4)  Based  on  the  results  of  the 
technical  evaluation,  the  supplier  shall 
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complete,  date  and  sign  its  proposal 
prior  to  submission  to  the  borrower. 

(5)  The  borrower's  engineer  shall 
make  a  detailed  review  of  the  proposal 
and  make  a  recommendation  to  the 
borrower. 

(6)  The  following  shall  be  sent  to  REA 
for  review  and  approval: 

(i)  A  copy  of  the  engineer's 
recommendation  to  the  borrower,  and 

(li)  Evidence  of  acceptance  of  the 
proposal  by  the  borrower,  such  as  a 
certified  copy  of  the  board  resolution,  or 
a  letter  to  REA  signed  by  an  authorized 
corporate  official. 

(7)  Upon  REA  approval  of  the 
proposal,  three  copies  of  the  contract 
shall  be  prepared  with  all  specifications 
and  proposal  documents,  and 
performance  bonds,  to  be  executed  by 
the  supplier  and  borrower. 

(8)  The  three  complete,  executed 
contracts  shall  be  sent  to  the  REA  Area 
Engineering  Branch  Chief  for  approval. 

(9)  If  REA  approves  the  contract,  one 
copy  will  be  returned  to  the  borrower 
and  one  copy  will  be  sent  to  the 
supplier. 

(10)  Installation  of  the  central  office 
equipment  and  materials  provided  under 
REA  Contract  Form  545  may  be  made  in 
accordance  with  Subpart  G,  if 
applicable,  or  by  an  approved  P'orce 
Account  Proposal  (FAP). 

(c)  Software  License  Agreement.  (1) 
For  a  software  licensing  agreement  to  be 
made  a  part  of  an  REA-financed  central 
office  equipment  contract,  the 
agreement  must  be  accepted  by  the 
borrower  and  approved  by  REA.  REA 
will  approve  only  those  licensing 
agreements  which  do  not  impair  loan 
security'  or  REA  central  office  system 
service  objectives  specified  by  REA  in 
REA  Form  522  "General  Specification 
for  Digital,  Stored  Program  Controlled 
Central  Office  Equipment."  Thorefore, 
licensing  agreements  will  not  be 
approved  if  they  impair  ttie  borrower's 
ability  to  operate,  maintain  and 
administer  the  equipment  within  the 
borrower's  system,  or  limit  the 
borrower's  or  REA's  ability  tn  sell  the 
equipment.  Generally,  this  will  require 
that  the  borrower  have  the  following 
rights  under  the  licensing  agreement: 

(1)  The  borrower  may  reproduce  or 
copy  the  software  and  related  matenal 
in  limited  quantity  solely  for  :ts  use  in 
operating,  maintaining,  and 
administering  the  equipment,  and  also 
for  training  purposes. 

(ii)  The  borrower  may  reuse  the 
equipment  and  software  at  another 
location  within  its  system. 

(iii)  The  borrower  and  REA.  or  its 
assignees,  may  transfer  the  software 
licensing  agreement  with  the  equipment 
if  the  equipment  is  sold. 


(iv)  In  the  event  the  licensor  becomes 
unwilling  or  unable  to  furnish  software 
support,  the  licensor  shall  upon  written 
request  of  the  borrower  provide  with 
greatest  possible  dispatch  all  software 
back-up  documentation,  including 
proprietary  information.  The  borrower 
shall  be  permitted  hill  use  of  and  shall 
become  owner  of  all  software  and 
documentation  as  long  as  the  equipment 
is  operational. 

(v)  The  software  licensing  agreement 
shall  include  a  software  warranty  of 
indefinite  duration  against  errors  and 
incompleteness. 

(d)  Contract  Amendments.  (1)  The 
general  requirements  for  contract 
amendments  are  set  forth  in  §  1765.11. 

(2)  Equipment  contract  amendments 
shall  be  prepared  on  REA  Contract  Form 
238,  Construction  or  Equipment  Contract 
Amendments. 

(e)  Additions.  When  additions  to 
existing  central  office  equipment  are 
required: 

(1)  A  proposal  shall  be  requested  from 
the  supplier. 

(2)  The  borrower  shall  prepare  a  plan 
containing  an  outline  of  the  proposed 
use  of  the  equipment,  the  proposal  from 
the  supplier  and  an  estimate  of  the 
installation  cost,  and  submit  it  to  the 
GFR. 

(3)  After  REA  approval  of  the 
supplier's  proposal  and  the  borrower's 
plan,  the  purchase  may  be  made  using 
REA  Contract  Form  545  or,  when 
applicable,  the  procedures  contained  in 
Subpart  G. 

(4)  If  the  purchase  is  to  be  made  by 
contract,  three  executed  copies  of  the 
contract  with  attachments  are  to  be 
submitted  to  the  REA. 

(5)  Installation  of  the  central  office 
equipment  and  materials  procured  by 
REA  Contract  Form  545  may  be  made  in 
accordance  with  Subpart  G,  if 
applicable,  or  'by  an  approved  F.AP. 

(D  Preins!uIlo!ion  Conference.  The 
borrower  will  arrange  and  conduct  a 
preinstallation  conference,  if  desirable. 
attended  by  the  borrower,  its  engineer, 
equipment  installers,  and  if  possible  the 
GFR,  prior  to  the  beginning  of  the 
installation  of  the  central  office 
equipment. 

§  1765.29    CkMCOiit  documents. 

Closeout  of  REA  Contract  Form  525. 
Central  Office  Equipment  Contract 
(Including  Installation),  and  REA 
Contract  Form  545,  Central  Office 
Equipment  Contract  (Not  Including 
Installation),  shall  be  conducted  as 
follows: 

(a)  Contract  Amendments.  The 
borrower  shall  prepare  and  arrange  for 
the  execution  and  submission  to  REA  of 
any  required  contract  amendments  so 


that  any  changes  in  either  contract  will 
have  been  approved  prior  to  the  time  the 
closeout  documents  are  prepared.  REA 
Contract  Form  238.  Construction  or 
Equipment  Contract  Amendment,  shall 
be  used  for  this  purpose. 

(b)  Taxes.  Under  the  terms  of  REA 
Contract  Forms  525  and  545,  the  bid 
prices  do  not  include  any  amounts 
which  are  or  may  be  payable  by  the 
bidder  or  the  owner  on  account  of  taxes 
imposed  upon  the  sale,  purchase  or  use 
of  equipment,  material  and  software 
covered  by  the  contracts.  If  any  such  tax 
is  paid  by  the  bidder,  the  contract 
requires  that  the  amount  is  to  be  stated 
separately  on  all  invoices  and  paid  by 
the  owner. 

(c)  Acceptable  Tests.  The  borrower 
will  perform  acceptable  tests  in 
accordance  with  guidelines  contained  in 
the  applicable  TEftCM  sections,  as  a 
part  of  the  partial  closeout  and  final 
closeout  of  REA  Contract  Form  525. 

(d)  Grounding  System  Audit.  A 
grounding  system  audit  shall  be 
performed  and  found  acceptable,  by 
authorized  representatives  of  the 
contractor  and  purchaser,  prior  to 
placing  a  central  office  or  remote 
switching  terminal  into  full  service 
operation.  This  audit  is  to  be  conducted 
in  accordance  with  guidelines  contained 
in  the  applicable  sections  of  REA  Form 
525  "General  Specification  of  Digital, 
Stored  Program  Controlled  Central 
Office  Equipment." 

(e)  Partial  Closeout  Procedure.  Under 
conditions  set  forth  in  REA  Contract 
Form  525,  a  contractor  may,  when 
approved  by  the  borrower,  receive 
payment  in  full  for  central  offices  and 
their  respective  associated  remote 
switching  terminals  upon  completion  of 
the  installation  without  awaiting 
completion  of  the  project.  Where  the 
contractor  is  to  receive  such  pa\  mcnt, 
the  procedure  contained  in  the 
applicable  sections  of  REA  Contract 
Form  525  shall  be  followed.  In  addition 
to  complying  with  the  appropriate 
partial  closeout  procedure  contained  in 
REA  Contract  Form  525,  the  borrower 
shall: 

(1)  Assemble  and  distribute  the 
closeout  documents  specified  in 
Appendix  B. 

(2)  Submit  one  copy  of  Form  7.S4  to 
REA  with  the  FRS.  requesting  the 
remaining  funds  due  the  contractor  on 
the  central  offices  and  associated 
remote  switching  terminals  involved. 

(3)  On  receipt  of  the  advance  of  loan 
funds,  make  prompt  payment  to  the 
contractor. 

(f)  Final  Contract  Closeout  Procedure. 
The  documents  required  for  the  final 
closeout  of  the  central  office  equipment 
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contracts,  REA  Contract  Forms  525  and 
545,  are  listed  in  Appendix  B,  which  also 
indicates  the  number  of  copies  and  their 
distribution.  The  procedure  to  be 
followed  is  outlined  below: 

(1)  The  borrower  shall: 

(i)  Immediately  following  completion 
of  the  last  central  office  equipment 
installation,  arrange  with  the 
contractor's  installer,  connecting 
company  (where  necessary),  and  the 
GFR  for  performance  of  the  acceptance 
tests  of  offices  not  previously  tested. 
The  date  for  testing  should  be 
established  so  that  the  installer  will  not 
be  required  to  return  to  the  site  for  the 
sole  purpose  of  assisting  in  these  tests. 
Acceptance  tests  shall  be  performed 
within  45  days  of  completion  of  the 
installation,  unless  otherwise  requested 
in  writing  by  the  contractor  and 
approved  in  writing  by  the  borrower. 

(ii)  When  the  acceptance  tests  have 
been  satisfactorily  completed  and  the 
contractor  has  corrected  all  the 
discrepancies; 

(A)  Prepare  and  assemble  the 
documents  listed  in  Appendix  B, 
Documents  Required  to  Close  Out 
Central  Office  Equipment  Contracts. 

(B)  Notify  the  GFR  that  the  project  is 
ready  for  final  REA  inspection. 

(iii)  Make  the  documents  hsted  in 
Appendix  B  available  for  GFR  review  on 
the  date  of  final  inspection. 

(iv)  Distribute  the  documents  as 
indicated  in  Appendix  B,  including 
submission  to  the  GFR  of  all  documents 
required  by  REA. 

(2)  The  documents  required  and  the 
procedure  to  be  used  for  equipment 
purchased  and/or  installation  made 
using  the  method  of  minor  construction 
are  set  forth  in  Subpart  G. 

(g)  Final  payment  shall  not  be  made 
until  REA  has  approved  the  closeout 
documents. 

§§  1765.30-176S.35    (RMervedl 

Subpart  D— Outside  Plant  Major 
Construction  by  Contract 

§  1765.3S    General. 

(a)  This  subpart  implements  and 
explains  the  provisions  of  the  loan 
documents  (as  defined  in  7  CFR  Part 
1758)  setting  forth  the  requirements  and 
procedures  to  be  followed  by  borrowers 
for  outside  plant  major  construction  by 
contract  with  loan  funds.  Terms  used  in 
this  subpart  are  defined  in  §  1765.2  and 
REA  Contract  Form  515. 

(b)  The  contract  method  for  major 
construction  is  described  in  §  1765. 5(b). 

§  1765.37    Ptans  and  Spwrifications  (P&S). 
(a)  General.  (1)  Prior  to  the 


preparation  of  P&S  for  the  construction 
project: 

(i)  A  review  shall  be  m.ide  of  the 
outside  plant  requirements,  and  the 
Loan  Design  (LD)  shall  be  revised  to 
reflect  any  needed  changes  (See 
§  1765.3). 

(ii)  Deviations  from  the  approved  LD 
(7  CFR  Part  1749]  must  Ix;  approved  by 
REA  (See  §  1765.3), 

(2)  The  standard  REA  specifications 
required  for  construction  of  outside 
plant  facilities  are: 

(i)  REA  Form  515a  (Bulletin  345-1501— 
Specifications  and  Drawings  for 
Construction  of  Direct  Buried  Plant. 

(ii)  REA  Form  515c  (Bulletin  345- 
151) — Specifications  and  Drawings  for 
Conduit  and  Manhole  Construction. 

(iii)  REA  Form  515d  (Bulletin  345- 
152) — Sf)ecification8  and  Drawings  for 
Underground  Cable  Installation. 

(iv)  REA  Form  515f  (Bulletin  345- 
153) — Specifications  and  Drawings  for 
Construction  of  Pole  Lines  and  Aerial 
Cables. 

(v)  REA  Form  515g  (Bulletin  345- 
154) — Specifications  and  Drawings  for 
Service  Entrance  and  Station  Protector 
Listallation. 

(b)  Preparation  of  Plans  and 
Specifications.  Each  set  of  plans  and 
specifications  shall  include: 

(1)  REA  Contract  Form  515. 
"Telephone  System  Construction 
Contract  (Labor  and  Materials). " 

(2)  The  specifications  described  in 
paragraph  (a)(2)  of  this  section  as 
specified  by  the  borrower  in  the  REA 
Contract  Form  515. 

(3)  Description  of  special  assembly 
units  and  guide  drawings,  if  any. 

(4)  Key,  detail,  and  cable  layout  maps. 

(5)  REA  Contract  Form  787 
"Supplement  A  to  Construction 
Contract,  REA  Contract  Form  515." 
when  the  bcrrower  proposes  to  provide 
any  materials  to  the  contractor.  The 
borrower  shall  not  order  materials  for  a 
contractor  without  REA  approval.  In 
such  cases  the  borrower  must  attach 
Form  787  and  a  "List  of  Owner's 
Materials  on  Hand"  and/or  a  "List  of 
Materials  Ordered  by  Owner  but  .Not 
Delivered"  to  contract  Form  515  (See 

§  1765.38(f)). 

(c)  Submission  of  Plans  and 
Specifications  to  REA  (1)  Two  sets  of 
the  plans  and  specifications  and  one 
copy  of  the  "Check  List  for  Review  of 
Plans  and  Specifications."  REA  Form 
553,  OMB  No.  0572-0062.  signed  by  the 
borrower's  engineer,  shall  be  furnished 
to  the  GFR. 

(2)  If  REA  approves  the  P&S,  REA  will 
return  one  set  to  the  borrower. 


§  1765.38    Procurement  procedures. 

(ii)  Scaled  Competitive  Bidding — (1) 
Qualifying  Bidders,  (i)  The  borrower  is 
responsible  for  selecting  qualified 
contractors  to  bid  on  the  project.  See 
§  1765.8(a)(3).  Questions  relating  to 
bidders'  qualifications  shall  be  resolved 
prior  to  the  pre-bid  conference. 

(ii)  RE.^  Form  274  or  its  equivalent, 
supplemented  by  REA  Form  276.  shall 
be  used  for  the  submission  of  bidders' 
qualifications  for  all  types  of 
construction  and  for  the  required 
information  on  the  bidder  and 
subcontractors. 

(2)  Invitations  to  Bid.  The  borrower 
shall  solicit  bids  as  set  forth  in 

§  1765.8(a)(2).  Invitations  shall  be  sent 
to  at  least  6  prospective  'tjidders. 

(3)  Pre-Bid  Conference,  (i) 
Representatives  of  the  borrower  and  its 
engineer  shall  be  present  at  the  pre-bid 
conference  at  the  time  and  place 
designated  in  the  Notice  to  Bidders.  The 
GFR  will  usually  attend  the  pre-bid 
conference. 

(ii)  The  purpose  of  the  pre-bid 
conference  is  to  acquaint  the  bidders 
with  the  scope  and  special 
considerations  of  the  project  and  to 
clarify  any  concerns  the  bidders  may 
have. 

(iii)  No  proposals  shall  be  considered 
from  bidders  that  do  not  attend  the  pre- 
bid  conference  unless  the  bidder  has 
been  notified  by  the  engineer  that  such 
bidder's  attendance  has  been  waived. 
Attendance  can  be  waived  if,  in  the 
judgment  of  the  engineer,  the  bidder 
would  gain  no  additional  understanding 
of  the  construction  project  by  attending 
the  pre-bid  conference. 

(iv)  Minutes  of  the  pre-bid  conference 
shall  be  prepared  by  the  engineer  and 
distributed  to  all  potential  bidders. 

(v)  When  fewer  than  three  bid.iers 
have  been  qualified  to  subrr.it  b  ds  RE.^ 
written  approval  must  be  obta.ned  to 
proceed  with  requesting  bids. 

(4)  Bid  Openings,  (i)  Bid  openings  and 
award  of  contract  shall  be  conducted  in 
accordance  with  §  1765.8(a). 

(ii)  Two  copies  of  the  assembly  unit 
sections  of  the  apparent  lowest 
responsive  bid  accepted  by  the 
borrower  shall  be  sent  to  REA. 

(b)  Negotiated  Bidding.  (1) 
Competitive  bids  are  not  required  for 
outside  plant  construction  that  is 
estimated  to  cost  less  than  $200,000 
labor  and  materials.  The  borrower  shall 
obtain  RE.^  approval  of  the  plans  and 
specifications  before  if  selects  the 
contractor  for  negotiated  bidding. 

(2)  The  procedures  to  be  followed  are 
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contained  in  §  1765.8(b)  and  (3)  and  (4) 
below. 

(3)  Negotiation  Conference,  (i)  The 
borrower  shall  schedule  a  conference  to 
be  attended  by  representatives  of  the 
engineer,  the  borrower  and  the 
contractor  selected  for  negotiations.  The 
GFR  shall  be  invited  to  this  conference. 

(ii)  The  purpose  of  the  negotiation 
conference  is  to  acquaint  the  contractor 
with  the  scope  and  special 
considerations  of  the  project  and  to 
answer  any  questions. 

(iii)  Notes  covering  the  negotiation 
conference  shall  be  prepared  and 
distributed  to  all  attendees. 

(4)  Two  copies  of  the  assembly  unit 
sections  of  the  negotiated  contractor's 
proposal  shall  be  sent  to  the  GFR  for 
approval. 

(c)  Contract  Amendments.  The 
borrower  shall  prepare  contract 
amendments  in  accordance  with 

§  1765.11  on  REA  Contract  Form  526, 
Construction  Contract  Amendment. 

(d)  Subcontracts.  The  REA 
requirements  for  subcontracts  and  the 
procedures  to  be  followed  are  set  forth 
in  §  1765.9. 

(e)  Preconstruction  Conference.  The 
borrower  shall  conduct  a  conference, 
attended  by  the  borrower,  contractor, 
subcontractors,  resident  engineer,  and 
the  GFR,  prior  to  the  beginning  of  cable 
placement,  to  resolve  any  questions 
pertaining  to  the  construction.  Results  of 
the  conference  shall  be  provided  to  each 
conference  participant  (See  §  1765.10). 

(f)  Owner-Furnished  Materials.  When 
the  borrower  furnishes  materials  under 
REA  Contract  Form  787,  Supplement  A 
to  Construction  Contract,  these  steps 
shall  be  followed: 

(1)  Materials  on  hand  to  be  furnished 
by  the  borrower  shall  be  released  to  the 
contractor  at  the  start  of  construction. 
Materials  on  order  but  not  received 
shall  be  provided  to  the  contractor  as 
they  become  available.  The  contractor 
shall  give  the  borrower  a  written  receipt 
for  all  such  materials  delivered. 

(2)  Materials  on  hand,  until  released 
to  the  contractor,  shall  be  covered  by 
fire  and  either  wind-storm  or  extended 
coverage  insurance,  exclusive  of 
materials  stored  in  the  open  and  not 
within  100  feet  of  any  building.  Poles, 
wherever  stored,  shall  be  covered  by 
fire  insurance.  All  insured  values  must 
be  at  least  80  percent  of  the  cash  value 
of  the  property  insured. 

(3)  Subject  to  adjustment  at  the  time 
of  final  settlement,  the  contractor  on  its 
monthly  invoices  shall  credit  the 
borrower,  at  the  prices  quoted  in  Form 
787,  Supplement  A,  for  all  materials 
furnished  by  the  borrower  and  installed 
by  the  contractor  during  the  preceding 
month. 


(4)  Any  materials  furnished  by  the 
borrower  remaining  as  surplus  at  the 
completion  of  construction  shall  be 
returned  to  the  borrower.  For  such 
materials,  the  borrower  shall  furnish  a 
written  receipt  to  the  contractor  and 
credit  the  contractor  at  the  prices  quoted 
in  Supplement  A. 

(g)  Changes  or  Corrections  in 
Construction.  (1)  When  changes  or 
corrections  in  construction  are 
necessary,  and  the  cost  of  such  changes 
or  corrections  is  properly  chargeable  to 
the  liorrower,  the  borrower's  engineer 
shall  prepare  and  sign  four  copies  of  a 
Construction  Change  Order,  REA  Form 
216.  obtain  borrower's  approval  and 
forward  the  four  copies  to  the 
contrnrtor.  Receipt  of  the  executed 
Construction  Chan^tie  Order  by  the 
contractor  will  constitute  authorization 
to  proceed  with  the  changes  or 
corrections. 

(2)  When  the  changes  or  corrections 
have  been  made,  the  contractor  shall 
complete  the  form,  itemizing  the  costs  in 
accordance  with  the  terms  of  the 
contract,  and  return  three  copies  to  the 
borrower's  engineer.  A  copy  of  each 
change  order  shall  be  attached  to  each 
copy  of  the  construction  inventory 
required  to  close  out  the  contract. 

§1765.39    Closeout  documents. 

(a)  General.  The  borrower  shall  be 
responsible  for  preparing  the  closeout 
document  with,  if  necessary,  the 
assistance  of  the  Gra. 

(b)  Documents  Required.  Appendix  C 
lists  the  documents  required  to  closeout 
the  Form  515  construction  contract. 

(c)  Closeout  Procedure.  (1)  After 
construction  has  been  completed  in 
accordance  with  the  plans  and 
specifications,  and  acceptance  tests 
have  been  made,  the  borrower  shall 
arrange  the  time  for  a  final  inspection  to 
be  made  by  the  borrower's  engineer,  the 
contractor,  the  GFR  and  a 
representative  of  the  borrower. 

(2)  After  inspection,  the  final 
inventory  documents  shall  be  prepared 
and  distributed  as  indicated  on 
Appendices  C  and  D.  The  documents 
listed  for  REA  shall  be  submitted  to  the 
GFR.  The  approved  final  inventory  is 
considered  the  final  contract 
amendment.  An  extension  to  the 
contractor's  bond  is  required  when  the 
total  inventory  price  exceeds  the 
maximum  contract  by  more  than  20 
percent. 

(3)  Final  payment  shall  not  be  made 
until  REA  has  approved  the  closeout 
documents. 


§§  1765.40-1765.45    [Reserved] 

Subpart  E— Outside  Plant  Major 
Construction  by  Force  Account 

§§  1765.46—1765.55    [Reserved! 

Subpart  F— Purchase  and  instailation 
of  Speciai  Equipment 

§1765.56    General. 

(a)  This  subpart  implements  and 
explains  the  provisions  of  the  Loan 
Documents  (as  defined  in  7  CFR  Part 
1758)  setting  forth  the  requirements  and 
the  procedures  to  be  followed  by 
borrowers  in  purchasing  and  installing 
special  equipment  financed  with  loan 
funds. 

(b)  Terms  used  in  this  subpart  are 
defined  in  §  1765.02  and  REA  Contract 
Forms  397  and  398. 

(c)  Special  equipment  purchased  with 
loan  funds  must  be  included  in  the  List 
of  Materials  Acceptable  for  use  on 
telephone  systems  of  REA  borrowers 
(See  Bulletin  344-2)  and  meet  REA's 
standards  and  specifications  (See  7  CFR 
Part  1772)  unless  otherwise  approved  by 
REA. 

(d)  Borrowers  must  obtain  REA 
review  and  approval  of  the  LD  for  their 
telephone  systems.  Applications  of 
special  equipment  not  included  in  an 
approved  LID  must  be  submitted  to  the 
GFR  for  REA  review  and  approval.  See 
§  1765.3. 

(e)  REA  Form  397  and  applicable 
specifications  shall  be  used  for  the 
purchase  of  special  equipment  for  major 
construction  on  a  furnish  and  install 
basis. 

(f)  REA  Form  398  and  applicable 
specifications  shall  be  used  for  the 
purchase  of  equipment  for  major 
construction  on  a  furnish  only  basis.  The 
procedures  provided  in  Subpart  G,  if 
applicable,  or  a  FAP  approved  by  REA 
may  be  used  for  the  installation  of 
special  equipment  purchased  with  a 
Form  398  contract. 

(g)  For  special  equipment  purchases 
for  minor  construction,  the  borrower 
may  at  its  option  use  the  Methods  of 
Minor  Construction  procedures 
contained  in  Subpart  G  of  the  purchase 
procedures  contained  in  this  Subpart  F. 

(h)  Some  types  of  special  equipment 
software.  See  Subpart  C  for  REA 
software  licensing  requirements. 

§  1765.57    Contracts  and  specifications 

(a)  Special  Equipment  Contract,  REA 
Form  397  shall  be  used  to  purchase 
equipment  on  a  furnish  and  install  basis. 

(b)  Special  Equipment  Contract,  REA 
Form  398  shall  be  used  to  purchase 
equipment  on  a  furnish  only  basis. 
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(c)  The  appropriate  equipment 
specifications  must  accompany  the 
selected  contract  form. 

(1)  Each  specification  consists  of 
performance  specifications,  installation 
requirements  (if  applicable)  and 
application  engineering  requirements. 

(2)  REA  specifications  for  the  Special 
Equipment  Contract  are  listed  in  7  CFR 
Part  1772. 

(3)  Where  specifications  are  not 
available,  general  engineering 
requirements  and  functional 
specifications  shall  be  prepared  by  the 
borrower  and  approved  by  REA. 

§  1765.58    Purchasing  special  equipment. 

(a)  General.  (1)  Equipment  purchases 
are  categorized  as  initial  equipment 
purchase,  equipment  additions  to 
existing  systems  and  new  system 
additions. 

(i)  An  initial  equipment  purchase  is  a 
first  time  purchase  by  a  borrower  of  a 
complete  system  of  special  equipment. 

(ii)  Equipment  additions  to  existing 
systems  are  additions  of  components  to 
complete  operating  systems  to  increase 
system  capacity  and  require 
components  made  by  the  manufacturer 
of  the  existing  system. 

(iii)  New  system  additions  are 
purchases  of  complete  systems  of 
special  equipment  where  the  purpose 
could  be  accomplished  either  with 
equipment  of  the  same  type  and 
manufacture  as  other  complete 
operating  systems  in  the  borrower's 
system,  or  with  complete  systems  of 
special  equipment  from  other 
manufacturers. 

(2)  For  initial  equipment  purchases 
which  qualify  as  major  construction, 
proposals  shall  be  received  from  three 
or  more  sellers  of  equipment  of  different 
manufacturers. 

(3)  For  equipment  additions  to 
increase  the  capacity  of  existing 
systems,  the  borrower  may  negotiate  for 
equipment  of  a  specific  type  and 
manufacture.  The  REA  approval  to 
negotiate  in  this  instance  is  not  required 
if  these  additions  were  specifically 
described  in  the  LD  approved  by  REA. 

(4)  For  new  system  additions,  the 
borrower  may  request  REA  approval  to 
negotiate  for  additional  equipment  for 
the  purpose  of  standardization  on  a 
system  basis,  provided  REA  approved 
the  procurement  method  used  for  the 
initial  equipment  purchase.  REA 
approval  to  negotiate  must  be  obtained 
before  release  of  the  P&S  to  the  seller. 

(5)  REA  will  not  approve  negotiation 
with  a  seller  of  non-domestic  equipment 
for  the  purpose  of  standardization, 
because  such  a  purchase  does  not  meet 
the  "Buy  American"  provision. 


(6)  REA  recommends  that  borrowers 
include  installation  by  the  seller  for 
initial  installations  of  special  equipment 
which  qualify  as  major  construction. 

(7)  Special  equipment  may  be 
installed  by  the  borrower  if  it  has 
qualified  personnel  and  test  equipment 
available  to  install  the  equipment  and 
make  the  required  acceptance  tests,  and 
written  approval  is  given  by  REA. 

(8)  Installations,  whether  by  the 
borrower  or  the  seller,  must  meet  the 
installation  requirements  of  Form  397 
specifications.  A  copy  of  the  appropriate 
acceptance  tests  results  must  be 
attached  to  the  closeout  documents  of 
work  order  summary. 

(9)  Detailed  considerations  and 
guidelines  for  the  preparation  of  the 
specifications  for  the  various 
applications  of  special  equipment  can  be 
found  in  appropriate  REA 
Telecommunications  Engineering  and 
Construction  manuals. 

(10)  The  borrower  must  obtain 
authorization  from  the  Federal 
Communications  Commission  (FCC)  to 
construct  and  operate  radio  transmitting 
equipment.  Evidence  of  FCC 
authorization  is  required  for  REA 
contract  approval.  Where  required,  the 
borrower  must  obtain  approval  of  state 
regulatory  bodies  regarding  tariffs  and 
related  matters. 

(b)  Procurement  Procedures — (1) 
General.  The  following  are  the 
procurement  procedure  steps  required 
for  the  purchase  of  special  equipment  by 
borrowers. 

(2)  Initial  Equipment  Purchase,  (i)  The 
borrower  prepares  the  P&S  and  sends 
two  copies  to  the  GFR  for  approval. 

(ii)  REA  approves  the  P&S  in  writing 
(or  notifies  the  borrower  of  any  reason 
for  withholding  approval). 

(iii)  The  borrower  obtains  proposals 
from  three  or  more  sellers. 

(iv)  The  borrower  selects  the  proposal 
to  be  accepted  and  sends  notification  of 
this  selection  supported  by  a  summary 
of  all  proposals  and  an  enigneer's 
recommendation  to  REA  for  approval. 

(v)  REA  approves  the  proposal    . 
selection  in  writing  (or  notifies  the 
borrower  of  any  reason  for  witliholding 
approval). 

(vi)  The  borrower  sends  three 
executed  contracts  including 
specifications  to  REA  for  approval. 

(vii)  After  REA  approval  of  the 
contract,  one  copy  will  be  returned  to 
the  borrower  and  one  copy  will  be  sent 
to  the  seller. 

(3)  Equipment  Additions  to  Existing 
Systems.  Purchase  procedures  for 
equipment  additions  to  existing  systems 
are  the  same  as  for  initial  system 
purchase  except  that  the  borrower  may 
negotiate  for  equipment  of  a  specific 


type  and  manufacture  instead  of 
obtaining  proposals  from  three  or  more 
sellers. 

(4)  Now  System  Additions,  (i)  The 
borrower  prepares  the  P&S  and  .sends 
two  copies  to  the  GFR  for  approval.  The 
borrower  may  request  REA  approval  to 
negotiate  for  the  purpose  of 
standardization  on  a  system  basis. 

(ii)  REA  notifies  the  borrower  in 
writing  of  RE.^'s  decision  as  to  whether 
to  approve  the  P&S  and  whether  to 
allow  the  borrower  to  negoitate  for 
specific  equipment. 

(iii)  The  remainder  of  the  purchase 
procedures  for  new  system  additions  is 
the  same  as  for  initial  equipment 
purchase. 

(c)  Contract  Amendments  [1]  The 
genera!  requirements  for  contract 
amendments  are  set  forth  in  §  1765.11. 

(2)  The  borrower  shall  prepare, 
arrange  for  the  execution  by  all  parties, 
and  submit  to  REA  any  required 
amendments  to  special  equipment 
contracts,  so  that  any  changes  in  the 
contract  will  have  been  submitted  prior 
to  or  simultaneously  to  the  time  closeout 
documents  are  submitted.  REA  Form 
238,  Construction  or  Equipm.ent  Contract 
Amendment  shall  be  used  for  this 
purpose. 

(d)  Closeout  Procedures — (1) 
Acceptance  Tests  for  Form  397.  (i) 
Immediately  upon  completion  of  the 
installation  and  alignment  of  the 
equipment,  the  borrower  shall  arrange 
with  the  contractor's  installer  and  the 
GFR  for  acceptance  tests. 

(ii)  The  contractor  shall  perform  the 
inspections  and  tests  outlined  in  the 
specifications. 

(iii)  The  contractor  shall  furnish  to  the 
borrower,  in  writing,  the  results  of  all 
the  tests  as  required  in  the 
specifications.  The  borrower  will 
analyze  the  test  results  and  determine 
whether  the  performance  of  the 
equipment  meets  the  contract 
specifications. 

(2)  Acceptance  Tests  for  Form  398.  (i) 
Upon  completion  of  the  installation  and 
alignment  of  the  equipment  (under  this 
contract  the  installation  alignment  will 
be  by  other  than  the  seller)  the  borrower 
shall  perform  all  the  inspections  and 
tests  outlined  in  the  specifications. 

(3)  Closeout  Documents,  (i)  When  the 
acceptance  tests  have  been  completed 
and  all  deficiencies  found  have  been 
corrected,  the  borrower  shall. 

(A)  Assemble  the  documents  listed  in 
Appendix  F  which  are  required  for  the 
closeout  of  the  special  equipment 
contract. 

(B)  Notify  the  GFR  that  the 
installation  is  ready  for  final 
acceptance. 
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(C)  Make  available  for  the  GFR  the 
documents  listed  in  Appendix  F. 

(ii)  The  GFR  reviews  the  final 
documents  and  distributes  ail  the 
documents  as  indicated  in  Appendix  F. 

(iii)  Final  payment  shall  not  be  made 
until  REA  has  approved  the  closeout 
documents. 

§  §  1765.59—1765.65    (Reserved] 

Subpart  G— Methods  of  Minor 
Construction 

§  §  1765.66—1765.80    [Reserved] 

Subpart  H— Construction  Certification 
Program 

§  §  1765.81—1765.99    [Reserved] 
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DESCRIPTION 


238 

181 

181a 

231 

13 

I'AU 


CONSTVUCTION  OK  EQCIPMD'IT  CONTACT 

AfffNttHNr  (Svibnit   to  R£A  for  approval, 
as  required . ) 

♦CERTIFICATE  OF  COHPLTriC*) 
(Contract  Construction) 

CEPTIFICATE  OF  aXIPLFTl'^J  (Force 
Account  Construction) 

CEmiFICATE  OF  COOTRACTOfi 

WAIV^:?  AND  RELEASE  OF  LICJ 
(2  copies  from  each  supplier) 

CERTIFICATE  (BilY  MEP.ICAN) 

STATQQ.T  or  ARCHITECT'S  FEE 

Itr.'DmjRY  -  LIST  MATERIAUS  AND  SERVICES 
FURNISHED  BY  BORRaVER  UPOtJ  VMICH 
ARCHITECiriRAL  SERVICES  WERE  FURNISIIEP. 
SHOW  COST  (See  Form  28A) 

IN\'EOTORY  -  LIST  HATERIALS  AND  SERVICES 
FUPjnSHED  BY  BORROWER  UPON  WHICH 
ARCHITBCTURAL  SERVICES  WERE  NOT  PEKFORMH) 
SHOW  COST. 

"AS-BUILT"   PLANS  AND  SPECIFICATIONS 

OlARAWTEES,  WARRAifi-IES,   BONDS,  OPERATING 
OR  MAIWIDJANCE  INSTRIXTIONS,   ET  CETERA. 


USE 
WITH 


PREPARED 
BY 


DISTRIBUTION 


1      1 


-     1 


*  Co5it  of  Materials  and  Services  Furnished  by  Borrower  not  to  be  Included  in  Total 
Coot  on  Form  181 . 

**  When  only  tlinor  Changes  Were  Made  During  Construction,  Two  Copies  of  a  Statenent 
to  that  Effect  fron  the  Architect  Will  be  Accepted  in  Lieu  of  the  "Aa-Built" 
Fians  and  Specifications. 


DOOJIENTS  PilQUIRED  TO  CLOSEOUT  CENIKAL 
OFFICE  BQUIPMEOT  COiTIRACi 
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23a 
754 
517 

752a 
74A 

22A 

31 
213 


DESCRIPTION 


CONSTRUCTION  OR  EquiPMENT  CCTriRACT 
AiraUE.T  (Subnit  to  REA  for  approval, 
if  required,  before  following 
docunents. ) 

CERTIFICATE  OF  COdPLETION  and 
CERTIFICATE  OF  COWTRACTOR  and 
INDEMJITY  AGREEMOgr  (If  submitted, 
Fom  7AA  is  not  required.) 

PXSULTS  OF  ACCEPTANCE  TESTS 
(Prepare  and  distribute  copies 
Inmediatcly  upon  coopletion  of  the 
acceptance  tests  of  each  central 
office. ) 


CUTIFICATE  OF  COMPLEriON 
INCLUDING  INSTALLATION 


NOT 


CErrriFICATE  of  COMIRACTOR  and  INDEMOTY 
AGREQffNT  (Where  contractor  is  i»nu- 
facturer,   this  fom  may  be  suhnltted 
in  lieu  of  REA  Forris  224  and  231 . ) 

WAJVCR  and  release  OF  LIQV 

(Two  copies  from  each  supplier) 

CZRTIFICATE  OF  COWlXACTOfi 

CERTIFICATE  (BUY  AMERICAN) 

Sl«TCHING  DIAGRAII,  as  installed 

SET  OF  DRAWINGS 

(Each  set  to  iiKlude  all  the  drawings 
required  inder  the  Specification 
REA  Form  522) 
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DOCUMENTS  REQUIRED  TO  CLOSEOUT 
TELEPHONE  CONSTOOCTION  COrnRACT 
SEA  TORM  515 
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Appendix  C 
Page  Tt 


DESCRIPTION 


sa 


FINAL  INVIlNTORY 

FINAL  INV'QJTORY 

CONTRACTOR'S  BOND  EXTENSION 
(Wher  required) 

TABl^MION  OF  hWEKLALS  FLirvNISiED 
BY  bURKOWa* 

CtRTIFICATL  ("BL'Y  AIOICAii") 

LISTING  OF  CONSTRUCTION  CHAIs'GC  ORDERS 

WAIVER  AND  RJXE,\SE  OF  LIiiN 

(Two  copies  frmi  each  supplier) 

CERTIFICAiE  OF  CONrRACTOR 

FINAL  SIATH-Ofr  OF  CONSTRUCTION 

REPORTS  ON  RESISTS  d'  ACCEPTAUCC  TESTS 

SET  OF  FIR\L  STAKING  SlIEITS 

TABULATION  OF  STAi-'ItJC  SHEETS 

CORRECTION  SUHIAHY  (legible  copy) 

TREATED  FOREST  PRODUCTS  INSPECTION 
REPORTS  OR  CERTIFICATES  OF  COflPUANCE 
(Prepared  by  Inspect loti  conpany  or 
supplier) 

FINAL  KEY  MAP  (when  applicable) 

FINAL  C3ITRAL  OFKlCt  fSLk  AND  TSM\ 
DETAIL  MAPS 


PREPARED 
EX 


DISTRIBUTION 


*  After  approval  of  inventory  by  REA,  one  will  be  returned  to  borrower. 
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STEP-BV-STEP  PROCEDURE 

FOR  CLOSING  OUT  TELEPHONE  CONSTRUCTION  CONTRACT 

LABOR  AND  MATERIALS ,  REA  FORM  515 


SE(XJENCE 
STEP: 
NO. 


BY 


PROCEDURE 


NHEN 


Prior  to 
completion  of 
construction 

Upon 

completion  of 
construction 


3.  Aft«r 

construction 
h«s  been 
coxpleted  tni 
tcctptance 
tests  ud* 


Upon  receipt    GFR 
Of  letter  fro* 
borrower's 
engineer 


S.  Hhen  required 


Borrower's      Receives  Instructions  from  the  GFR 
Engineer       concerning  tne  closeout  procedure. 


Borrower's     Prepares  the  following: 
Engineer        3  sets  of  Key  Maps,  when  applicable. 
)  of  which  shows  worli  done  under 
the  construction  contract  narked 
with  red  pencil 

3  sets  of  Detail  Maps,  1  of  which 
shows  work  done  under  the  construc- 
tion contract  marked  with  red  pencil 

1  copy  of  Tabulation  of  Staking  Sheets 

1  copy  of  tentatave  Final  Inventory. 
REA  Forms  724,  724a 

1  copy  of  tentative  Tabulation.  REA  Form 
281,  If  borrower  supplied  part  of  the 
materials. 

Borrower's      Forwards  letter  to  the  borrower  with  copies 
Engineer       to  the  GFR  stating  that  the  project  Is 
ready  for  final  Inspection. 


Promptly  arranges  with  borrower,  borrower's 
engineer,  and  contractor  for  final  In- 
spection of  construction.  It  Is 
contemplated  that  final  Inspections  will  be 
made  on  sections  of  line  »s  construction 
Is  completed,  leaving  a  minimum  amount  to 
be  Inspected  at  this  time. 

REA  Field      Makes  an  e«aminatlon  of  borrowers 
Accountant     construction  records,  and  audits  REA 

Form  281.  If  borrower  supplied  part  of  the 

materials. 
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STEP. 
WO.: 


SEQOCNCt 


HHCN 


BY 


6.  Inspection     Borroxer's 
date  scheduled  Engineer 


7.  During 

Inspection 


8.  During 
Inspection 


9.  During 
Inspection 

10.  During 
Inspection 


Borrower's 

Engineer 


Contractor 


Borrower's 
Engineer 

Borrower's 
Engineer 


PROCEDURE 


Shall  have  the  following  documents 
available  for  the  GFR: 

1  set  of  "as  constructed"  Key  Maps 

(when  applicable) 
I  set  of  "as  constructed"  Detail  Maps 
I  copy  of  the  List  of  Construction 

Change  Orders 
I  set  of  Final  Staking  Sheets 
1  copy  of  Tabulation  of  Staking  Sheets 
I  copy  of  Treated  forest  Products 

Inspection  Reports  or  Certificates  of 

Compliance 
I  copy  of  tentative  final  Inventory  REA 

Forms  724,  724a 
I  copy  of  tentative  Tabulation,  REA 

Form  231,  if  borrower  furnished  part 

of  material . 
I  copy  of  Report  on  Results  of 

Acceptance  Tests 

Issues  Instructions  to  contractor 
covering  corrections  In  construction 
found  during  Inspection  by  GFR  in  the 
company  of  the  borrower's  engineer 
and  the  contractor  or  his/her 
representative. 

Corrects  defects  In  construction  on 
basis  of  Instructions  from  the 
borrower's  engineer.  The  corrections 
should  proceed  closely  behind  the 
Inspection  In  order  that  the  borrower's 
engineer  can  check  the  corrections 
before  leaving  the  system. 

HIth  GFR  Inspects  and  approves  corrected 
construction. 

Harks  inspected  areas  on  the  Key  Map,  if 
available,  otherwise  on  the  Detail  Naps. 


STEP: 
NO. 


SEQUENCE 


Br 


WHEN 


PROCEDURE 


11 ■  Upon  Borrower's 

completion  of    Engineer 
Inspection 


12.  After 
reviewing 
final  documents 


R[*  GfR 


\3.  After  signing    Borrower 
final 
inventory 


14.  On  receipt  of 
final  advance 


Borrower 


Prepares  or  obtains  all  the  doseout 
documents  listed  in  Appendi«  C 

Makes  distribution  of  the  copies  of  the 
documents  as  indicated  in  Appenoin  C. 

Forwards  the  documents  for  REA  to  the 
GfR 

Revie»s  docijmerts  and  distributes  copies 
as  indicated  in  Appendm  C 


Prepares  and  submits  Financial 
Requirement  Statement,  REA  Form  481 
requesting  amount  necessary  to  make 
final  payment  due  unoer  contract 

Promptly  forwards  cneck  for  final 
payment  to  contract'^''. 
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1XX,VIMEOTS  REQUIRED  TO  CLOSEOtTI 
SPECIAL  BL!L^PMEN^  COmtACTS 

No.   of 

Dis- 

I 

1 

Copies 

Prepared  By 

tribijtion 

Form 

Form 

S 

.        ♦                                                                .'    ' 

1 

1 

Description 

397 

398 

E- 

w 

•      ' 

f^ 

a; 

k. 

c 

u 

u 

C 

n 
-iS. 

s. 

S 

s 

i 
u 

i 

1 

1 

o 
(0 
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1 

4-> 

1 

*-> 

1 

t 

i 

3 

s? 

< 

238 

CONSTRIXrriON  OR  BQUIPMHrt  CONIRACT 
AMDJIMENr  (If  required,   siihrnrt  to  R£A 
for  approval  before  other  closeout 

3 

3 

X 

X 

' 

' 

3 

o 
J— • 

doonents . ) 

Z 

396 

CERTIFICATE  OF  COMPLETION  -  SPECIAL 

BqUlPMtNT  COmSACT  (Including  Instailnrim) 

3 

' 

' 

X 

' 

X 

1 

1 

1 

p 

396a 

CERTIFICATE  OF  COMPLETION  -  SPECIAL 
BQUimENT  COKTRACT  (Not  Including 
Installation) 

3 

X 

X 

1 

1 

1 

s 

5   ■ 

7W 

CDITIFICATE  OF  COrtRACTOR  AND  INDJMQTY 
AGREfMOrt 

2 

X 

1 

1 

c 

•-) 

CO 

a. 

213 

CEHTIFICATE  (BUY  AMERICAN) 

1 

1 

X 

- 

X 

- 

1 
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Report  in  mriting,  including  all  measure- 

2 

2 
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•ents  and  otficr  information  required 

C 

crder  Part  II  of  the  applicable 

CD 

specifications 

^^ 

Sec  of  aaintenance  reconmendations  for  all 
aquipnent  fumiahed  inder  the  contract 
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Da'ed:  August  9,  1988. 
Harold  V.  Hunter, 
Administrator, 
|FR  Doc.  88-18369  Filed  8-17-88;  8:45  am] 

BILLING  CODE  3410-15-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Parts  563c  and  571 

I  No.  88-687) 

Investment  Portfolio  Policy  and 
Accounting  Guidelines;  Extension  of 
ConfYment  Period 

Date:  August  12, 1988. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

action:  Proposed  rule;  proposed 
statement  of  policy:  extension  of 
comment  period. 

summary:  The  Federal  Home  Loan  Bank 
Board  (the  "Board"]  is  extending  to 
September  20, 1988  the  comment  period 
on  its  proposed  rule  and  statement  of 
policy  regarding  investment  portfolio 
policy  and  accounting  guidelines  for 
insured  institutions. 

DATE:  Comments  must  be  received  on  or 
before  September  20, 1988. 
ADDRESS:  Send  conunents  to:  Director, 
Information  Services  Section,  Office  of 
the  Secretariat,  Federal  Home  Loan 
Bank  Board,  1700  G  St.  NW., 
Washington.  DC  20552.  Comments  will 
be  available  for  public  inspection  at 
Information  Services,  Federal  Home 
Loan  Bank  Board,  801 17th  Street,  NW., 
Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julie  A.  Gerschick,  Professional 
Accounting  Fellow,  (202]  331-4583,  or  W. 
Barefoot  Bankhead,  Professional 
Accounting  Fellow,  (202)  331^585, 
Office  of  Regulatory  Activities.  Federal 
Home  Loan  Bank  System,  801  17th 
Street,  NW.,  Washington,  DC  20006;  or 
Gary  Jeffer.i,  Staff  Attorney,  (202)  377- 
6457,  or  Julie  L.  Williams,  Deputy 
General  Counsel,  (202)  377-6459, 
Corporate  and  Securities  Division, 
Office  of  General  Counsel.  Federal 
Home  Loan  Bank  Board,  1700  G  Street, 
NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  On  June 
9, 1988,  the  Board  proposed  to  adopt  a 
rule  and  a  statement  of  policy  pertaining 
to  investment  portfolio  policy  and 
accounting  guidelines  for  institutions  the 
accounts  of  which  are  insured  by  the 
Federal  Savings  and  Loan  Insurance 
Corporation  ("FSLIC"].  53  FR  23244 
(June  21, 1988).  The  proposal  is  intended 
to  clarify  that  insured  institutions  must 
account  for  securities  held  for 
investment,  sale,  and/or  trading  in 


accordance  with  generally  accepted 
accounting  principles  ("GAAP").  The 
proposal  was  published  with  a  sixty-day 
comment  period  which  would  expire  on 
August  22, 1988. 

The  Board  has  determined,  as  set 
forth  in  a  notice  of  public  hearing 
published  elsewhere  in  the  Notices 
section  of  the  Federal  Register,  to  hold  a 
public  hearing  on  this  proposal  on 
September  13, 1988.  In  order  to  give  the 
public  adequate  opportunity  to  respond 
to  issues  discussed  at  this  heanng  the 
Board  is  hereby  extending  the  comment 
period  on  the  proposal.  The  comment 
period  will  now  expire  on  September  20. 
1988.  The  Board  notes  that  comments 
already  submitted  in  response  to  the 
proposal  need  not  be  resubmitted  during 
the  extension  of  the  comment  period. 
The  Board  will  consider  all  comments 
submitted  m  reaching  a  final  decision, 
including  the  views  expressed  at  the 
public  hearing;  it  encourages  all 
interested  parties  to  submit  their 
comments  on  all  aspects  of  the  proposed 
rule  and  statement  of  policy. 

By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghizzoni, 

Assistant  Secretary. 

(FR  Doc.  88-18781  Filed  8-17-88;  8:45  am] 

BILUNG  CODE  6720-01-M 


12  CFR  Parts  563c  and  571 
(Docket  No.  88-686] 

Investment  Portfolio  Policy  and 
Accounting  Guidelines 

Date:  August  12,  1988. 

agency:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  This  notice  announces  a 
public  hearing  on  the  proposed  rule  and 
the  proposed  statement  of  policy  issued 
by  the  Federal  Home  Loan  Bank  Board 
("Board")  to  clarify  that  insured 
institutions  must  account  for  securities 
held  for  investment,  sale  and/or  trading 
in  accordance  with  generally  accepted 
accounting  principles  ("GA.^P"). 

DATE:  The  public  hearing  will  be  held 
Tuesday,  September  13, 1988.  900  a.m.- 
5:00  p.m. 

ADDRESS:  Written  requests  to 
participate  in  the  public  hearing  must  be 
mailed  to  the  Secretary,  Federal  Home 
Loan  Bank  Board,  1700  G  Street,  NW., 
Washington,  DC  20552,  or  hand 
delivered  to  the  same  address  between 
the  hour  of  9:00  a.m.  and  5:00  p.m. 
Monday  through  Friday,  and  received  no 
later  than  5:00  p.m.  on  August  29, 1988. 


HEARING  location:  The  Federal  Home 
Loan  Bank  Board's  Amphitheater.  2nd 
Floor.  1700  G  Street,  NW.,  Washington. 
DC  20552. 

Copies  of  the  Notice  of  Proposed 
Rule/Proposed  Statement  of  Policy  and 
any  comments  or  other  materials 
relating  to  the  proposed  nile  and 
proposed  statement  of  policy  vviU  be 
made  available  in  the  Federal  Home 
Loan  Bank  Boards  reading  room  at  801 
17th  Street,  NW..  Washington.  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

J'llie  A.  Gerschick,  Professior.al 
Accounting  Fellow.  (202)  331^583.  or 
Barefoot  Bankhead.  Professional 
Account  Fellow.  (202)  331^585.  Office 
of  Regulatory  Activities,  Federal  Home 
Loan  Bank  System.  801  17th  Street.  NW., 
Washington.  DC  20006;  or  Gar>  Jeffers, 
Staff  Attorney.  (202)  377-6457,  or  Julie  L 
Williams,  Deputy  General  Counsel.  (302) 
377-6459,  Corporate  and  Securities 
Division,  Office  of  General  Counsel, 
P'ederal  Home  Loan  Bank  Board.  1700  G 
Street,  NW.,  Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION:  On  June 
9, 1988,  by  Resolution  .No.  88-460.  the 
Board  proposed  an  amendment  to  its 
rules  and  proposed  a  statement  of  policy 
on  the  accounting  for  securities  held  for 
investment,  sale  and/or  trading  in 
accordance  with  GAAP.  Based  on  the 
controversial  nature  of  the  proposed 
rule/proposed  statement  of  policy,  the 
Board  wishes  to  hold  a  public  hearing  to 
permit  interested  persons  to  express 
their  views  on  the  proposed  rule/ 
proposed  statement  of  policy  or  any 
aspect  of  the  proposals.  The  Board 
proposed  a  60-day  comment  period  that 
is  scheduled  to  expire  on  Monday. 
August  22, 1988.  That  comment  period  is 
to  be  extended  until  Tuesday. 
September  20. 1988.  See  Board  Res.  No. 
83-687,  published  elsewhere  in  the 
Proposed  Rules  section  of  the  Federal 
Register. 

Participants  in  the  hearings  are 
invited  to  address  ail  aspects  of  the 
proposed  rule/proposed  statement  of 
policy.  In  addition,  the  Board 
specifically  invites  oral  comments,  as 
well  as  supplementary  or  independent 
written  submissions,  studies  or  analyses 
with  regard  to  the  following  matters: 

(1)  The  anticipated  impact  of  the 
proposals  on  the  investment  policies 
and  investment  strategies  of  insured 
institutions; 

(2)  The  anticipated  effect  on  insured 
institutions  of  the  documentation 
requirements  of  the  proposals; 

(3)  The  need  to  modify  or  further 
refine  the  terms  "intent"  and  "ability"  as 
used  in  the  proposals; 
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(4)  The  proper  role  of  the  insured 
institution's  board  of  directors  in 
investing  activities,  i.e.,  merely  policy 
making  and  broad  oversight  versus  more 
frequent  monitoring  and  review  of 
management  activities. 

Persons  wishing  to  participate  in  the 
hearing  should  send  a  written  request  to 
participate  in  the  hearings  to  the 
Secretary,  Federal  Home  Loan  Bank 
Board,  1700  G  Street,  NW..  Washington, 
DC  20552,  to  be  received  no  later  than 
the  close  of  business  August  29, 1988. 
Requests  may  be  hand  delivered 
between  the  hours  of  9:00  a.m.  and  5.00 
p.m.  Monday  through  Friday.  This 
requirement  is  necessary  in  order  to 
provide  sufficient  time  to  acknowledge 
receipt  of  the  notices  and  inform 
participants  of  the  schedule  of  the 
hearing.  It  will  also  enable  alternative 
arrangements  to  be  made  for  the  hearing 
if  more  persons  are  expected  to  attend 
than  the  Amphitheater  can 
accommodate. 

The  request  to  participate  in  the 
hearing  must  include  the  following 
information. 

(1)  The  name,  address,  and  business 
telephone  number  of  the  participant;  (2) 
the  entity  that  the  participant  is 
representing:  (3)  a  brief  summary  of  the 
participant's  remarks;  and  (4)  the 
preference,  if  any,  for  the  time  which  the 
participant  wishes  to  testify.  While  the 
Board  will  attempt  to  accommodate  the 
participants  as  to  time,  it  cannot 
guarantee  that  it  will  be  able  to  honor 
all  such  preferences.  Moreover,  the 
Board  may  allocate  the  available  time 
according  to  the  various  issues  raised  in 
the  proposals.  Participate  should, 
therefore,  be  selective  in  identifying  the 
topics  they  wish  to  address. 

Depending  on  the  number  of  requests 
received,  participants  may  be  limited  to 
the  length  of  their  oral  presentations; 
they  will  be  advised  in  writing  of  the 
time  scheduled  for  their  presentation. 
Also,  depending  on  the  number  of 
requests  received,  the  Board  may  decide 
to  conduct  the  hearing  over  more  than 
one  day,  although  it  does  not 
contemplate  such  an  extension  at  this 
time. 

The  Board  reserves  the  right  to  limit 
the  number  of  participants  and  to  select, 
in  its  discretion,  those  persons  who  may 
make  oral  presentations  if  it  receives 
more  requests  for  participation  than 
may  be  accommodated  in  the  time 
available.  Additionally,  the  Board 
anticipates  establishing  panels  of 
participants  for  presentations.  If  it  does 
so,  the  Board  will  take  steps  to  ensure 
that  the  designated  witnesses  or  panels 
constitute  a  representative  sample  of  the 
types  of  participants  and  of  the  views  of 
those  who  wish  to  participate. 


By  the  Federal  Home  Loan  Bank  Board. 
)ohn  F.  Ghizzoni, 

Assistant  Secretary. 

IFR  Doc.  88-18782  Filed  8-17-88;  8:45  am) 

BILLING  COOE  6720-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  88-NM-71-AD] 

Airworthiness  Directives:  BFGoodrich 
(or  Former  Company  Name  Sargent 
Industries,  Pico  Division)  7-Man 
LIferaft,  P/N  100102-<) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  BFGoodrich  7-Man  Liferafts,  P/N 
100102-( ),  which  would  require 
replacement  of  certain  inflation  gas 
cylinders.  This  proposal  is  prompted  by 
a  report  that  three  cylinders  were  found 
which  had  leaked  to  O  psi  while  in  the 
packed  state.  This  condition,  if  not 
corrected,  could  lead  to  a  situation 
where  the  raft  would  not  be  available 
for  use  in  an  aircraft  ditching.  These 
liferafts  could  be  used  in  any  type 
aircraft. 

DATES:  Comments  must  be  received  no 

later  than  October  12. 1988. 

ADDRESS:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
71-AD,  17900  Pacific  Highway  South.  C- 
68966.  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  BFGoodrich  Aircraft 
Evacuation  Systems,  3414  South  Fifth 
Street,  Phoenix,  Arizona  85040.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Los  Angeles 
Transport  Airplane  Office,  3229  East 
Spring  Street,  Long  Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Walter  S.  Eierman,  Aerospace 
Engineer.  ANM-130L,  FAA,  Northwest 
Mountain  Region,  Los  Angeles 
Transport  Airplane  Office,  3229  East 
Spring  Street,  Long  Beach,  California 
90806;  telephone  (213)  988-5336. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interest  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  8&-NM-71-AD,  17900  Pacific 
Highway  South,  C-68966.  Seattle. 
Washington  98168. 

Discussion:  The  FAA  has  received  a 
report  of  three  instances  where  P/N 
630104-205  cylinders,  used  to  inflate 
BFGoodrich  7-man  liferafts,  P/N  100102- 
( ),  were  found  to  have  leaked  to  O  psi 
while  in  the  packed  state.  All  three 
instances  were  discovered  at  the  time  of 
liferaft  overhaul.  The  cylinders  had 
cracks  which  caused  the  leakage  to 
occur.  The  problem  resulted  from  the 
high  lead  content  of  the  aluminum  used 
as  the  cylinder  material.  This  condition 
is  limited  to  certain  lots  of  cylinders. 
The  material  specification  has  since 
been  changed  to  prevent  the  use  of  high 
lead  content  aluminum. 

The  continued  use  of  the  cylinders 
from  the  affected  lots  could  result  in  a 
liferaft  which  would  not  inflate  properly 
and,  therefore,  may  not  be  available  in 
the  event  of  an  aircraft  ditching. 

The  FAA  has  reviewed  and  approved 
BFGoodrich  Alert  Service  Bulletin  No. 
130101-25A-203.  dated  March  29, 1988. 
This  service  bulletin  lists  serial  numbers 
of  all  the  cylinders  which  must  be 
replaced,  and  provides  instruction  for 
this  action. 

Since  this  condition  is  likely  to  exist 
on  any  BFGoodrich  liferaft  using  a 
cylinder  from  the  lots  manufactured 
from  high  lead  content  aluminum,  an  AD 
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is  proposed  to  require  replacement  of 
the  unacceptable  cylinders  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

It  is  estimated  that  approximately  100 
cylinders  would  be  affected  by  this  AD, 
that  it  would  take  approximately  3 
manhours  per  cylinder  to  remove  and 
replace  an  unsatisfactory  cylinder,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  BFGoodrich  will  provide 
replacement  cylinders  at  no  charge. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $12,000. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  {49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  of  the 
minimal  cost  of  compliance  per  liferaft 
($120).  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  proposed  amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  foUowc; 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Aultiority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CKR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 


BFGoodrich  (Sargent  Industries,  Pico 
Division):  Applies  to  BFGoodrich  (or 
former  company  name  Sargent 
Industries.  PICO  division)  7-miin  lifcrafts. 
P/N  1001 01 -( ).  (This  liferaft  is  approved 
under  Technical  Standard  Order  C70). 
Compliance  required  within  90  days  after 
the  effective  date  of  this  AD.  unless 
previously  accomplished. 
To  eliminate  cylinders  which  may  leak  due 

to  the  material  used  in  their  fabrication, 

accomplish  the  following: 

A.  inspect  the  liferafts  to  determine  the 
part  number  (P/N).  If  the  liferaft  contains  a 
P/N  630104-205  cylinder  with  a  serial  number 
listed  in  BFGoodrich  Alert  Bulletin  NO. 
130101-15A-203,  dated  March  29, 1988.  the 
cylinder  must  be  replaced  prior  to  further 
flight,  in  accordance  with  that  service 
bulletin. 

Note:  The  BFGoodrich  service  bulletin  lists 
the  raft  P/N  and  S/N  on  which  the  cylinders 
were  originally  installed. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Los 
Angeles  Transport  Airplane  Office,  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  by  issued  in 
accordance  with  FAR  21.197  and  21,199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  BFGoodrich  Aircraft 
Evacuation  Systems,  3414  South  Fifth 
Street,  Phoenix,  Arizona  85040.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  3229  East  Spring 
Street,  Long  Beach,  California. 

Issued  in  Washington.  DC,  on  August  11, 
1988. 

Thomas  E.  McSweeny, 

Acting  Director.  Office  of  Airworthiness. 
|FR  Doc.  88-18739  Filed  8-17-88;  8:45  am] 

BILUNG  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  88-NM-100-AO] 

Alrworttilness  Directives:  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notive  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  747  series 
airplanes,  which  would  require 
ultrasonic  inspection  and  overhaul,  if 
necessary,  of  wing  landing  gear  beam 
outboard  end  fittings.  This  proposal  is 


promoted  by  the  report  of  a  fracture  of  a 

left  wing  landing  gear  beam  outboHrd 
end  fitting  on  one  airplane.  This 
condition,  if  not  corrected,  could  result 
in  separation  of  the  outboard  end  of  the 
landing  gear  beam  with  possible  damage 
to  control  cables  or  hydraulic  lines  in 
the  area  of  the  landing  gear  beam. 

DATES:  Comments  must  be  received  no 
later  than  October  12, 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
lOO-AD.  17900  Pacific  Highway  South. 
C-«8966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Transport 
Airplane  Office,  FAA,  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South,  Seattle,  Washing! sn. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dan  R.  Bui.  Airframe  Branch.  ANM- 
120S;  telephone  (206)  431-1919.  Mailing 
address:  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South,  C- 
68966,  Seatde,  Washington  98168. 

SUPPLEMENTARY  INFORMATION: 

Conmients  invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  he  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
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the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-lOO-AD,  17900  Pacific 
Highway  South,  C-68966.  Seattle, 
Washington  98168. 

Discussion 

One  operator  of  a  Boeing  Model  747 
series  airplane  reported  a  fracture  of  a 
left  wing  landing  gear  beam  outboard 
end  fitting  on  an  airplane  which  had 
accumulated  63,700  flight  hours  and 
15,900  flight  cycles.  Examination  of  the 
fractured  fitting  revealed  that  all  cracks 
started  at  corrosion  pits  in  the  fitting 
bore,  and  crack  propagation  was  caused 
by  stress  corrosion.  Other  operators 
have  reported  corrosion  in  the  fitting 
attach  bolt  holes,  and  faying  surface  of 
the  end  fitting.  This  condition,  if  not 
corrected,  could  lead  to  separation  of 
the  outboard  end  of  the  landing  gear 
beam,  with  possible  damage  to  control 
cables  or  hydraulic  lines  in  the  area  of 
the  landing  gear  beam. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-57-2244, 
dated  March  31, 1988,  which  defines  the 
specific  inspection  procedures  to  be 
used  to  check  for  cracks  in  the  wing 
landing  gear  support  beam  outboard  end 
fitting  on  certain  Boeing  Model  747 
airplanes.  The  service  bulletin  also 
describes  a  repair  and  rework  method 
that  terminates  the  need  for  those 
inspections. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  ultransonic 
inspection  and  repair,  as  necessary,  of 
the  wing  landing  gear  support  beam 
outboard  end  fittings  on  certain  Boeing 
Model  747  series  airplanes  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

It  is  estimated  that  192  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  appoximately  10 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $76,800. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.).  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 


involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  {44 
FR  11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  747  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  [14 
CFR  39.13)  as  follows: 

PART  3»-{AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  747  series 
airplanes,  listed  in  Boeing  Service 
Bulletin  747-57-2244,  dated  March  31, 
1988,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  failure  of  a  wing  landing  gear 

beam  outboard  end  fitting  with  possible 

damage  to  control  cables  or  hydraulic  lines  in 

the  area  of  the  landing  gear  beam, 

accomplish  the  following: 

A.  Prior  to  the  accumulation  of  30,000  flight 
hours,  or  8  years  in  service,  whichever  occurs 
first,  or  within  the  next  18  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  ultrasonically  inspect  the  wing  landing 
gear  beam  outboard  end  fittings  for  cracks  or 
corrosion  in  accordance  with  Boeing  Service 
Bulletin  747-57-2244,  dated  March  3. 1988. 

B.  If  no  cracking  or  corrosion  is  found, 
repeat  the  inspection  required  by  paragraph 
A.,  above,  at  intervals  not  to  exceed  18 
months. 

C.  If  cracking  or  corrosion  is  found,  prior  to 
further  flight,  remove  the  wing  landing  gear 
beam  outboard  fitting  and  rework  in 
accordance  with  Boeing  Service  Bulletin  747- 
57-2244.  dated  March  31. 1988. 

D.  Terminating  action  for  the  inspections 
required  by  paragraphs  A.  and  B..  above, 
consists  of  rework  of  the  wing  landmg  gear 
beam  outboard  fittings  in  accordance  with 


Boeing  Service  Bulletin  747-57-2244,  dated 
March  31, 1988. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Transport  Airplane  Office,  FAA, 
Northwest  Mountain  Region, 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Transport  Airplane  Office. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21,197  and  21,199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Transport 
Airplane  Office.  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Washington,  DC,  on  August  11, 
1988. 

Thomas  E.  McSweeny, 
Acting  Director,  Office  of  Airworthiness. 
[FR  Doc.  88-18740  Filed  8-17-88;  8:45  am] 

BIUJNG  CODE  4910-13-M 

14  CFR  Part  71 

[Airspace  Docket  No.  88-ANM-12] 

Proposed  Alteration  of  Transition 
Area;  Vernal,  UT 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  add 
1,200  foot  transition  area  at  Vernal, 
Utah,  to  provide  controlled  airspace  to 
encompass  a  new  departure  procedure. 
This  action  does  not  change  the  existing 
700  foot  transition  area. 

DATES:  Comments  must  be  received  on 
or  before  October  3, 1988 

ADDRESSES:  Send  comments  on  the 
proposal  to:  Manager,  Airspace  & 
System  Management  Branch,  ANM-530. 
Federal  Aviation  Administration, 
Docket  No,  88-ANM-12, 17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel  at  the 
same  address. 
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An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bob  Brown.  ANM-535,  Federal  Aviation 
Administration.  Docket  No.  88-ANM-12, 
17900  Pacific  Highway  South.  C-68966, 
Seattle,  Washington  98168.  Telephone: 
(206)  431-2536. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  to  the 
address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  on  this  notice  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
ANM-12".  The  pastcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  any  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
dale  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  & 
Sysem  Management  Branch,  17900 
Pacific  Highway  South,  C-68966.  Seattle, 
Washington,  98168. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  11-2 
which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  {14  CFR 
Part  71)  to  provide  additional  controlled 
airspace  in  the  vicinity  of  Vernal.  Utah. 
Additional  controlled  airspace  is 
required  to  accommodate  a  new 
departure  procedure  for  the  Vernal 
Airport  to  protect  aircraft  climbing  in 
the  Vernal  (VFR)  Very  High  Frequency 
Omnidirectional  Range  Station  (VOR) 
holding  pattern. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows; 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  RATES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  100(g) 
(Revised  Pub.  L.  97-449,  January  12. 1983);  14 
CFR  11.69 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Vemal.  Utah  [Revised] 

Thai  airspace  extending  upward  from  700 
feet  above  the  surface  within  9.5  miles 
northeast  and  5  miles  southwest  of  the 
Vernal  VOR  157°  and  337°  radials.  extending 


from  10  miles  northwest  to  18.5  miles 
southeast  of  the  VOR;  that  airspace 
extending  upward  from  1.200  feet  above  the 
surface  within  14.5  nautical  miles  northeast 
and  9.5  miles  southwest  of  the  Vernal  VOR 
157°  and  337'  radials,  extedning  from  13  miles 
northwest  to  22  miles  southeast  of  the  VOR: 
excluding  those  portions  within  the  VOR 
federal  airways. 

Issued  in  Seattle.  Washington,  on  July  23. 
1988. 

F.  E.  Davis, 

Assistant  Manager.  Air  Traffic  Division, 
Northwest  Mountain  Region. 
|FR  Doc.  88-18741  Filed  8-17-88;  8:45  am) 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  178  and  192 

Exportation  of  Used  Self-Propelled 
Vehicles 

agency:  Customs  Service,  Treasury. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  by 
adding  a  new  part  concerning  the 
exportation  of  used  self-propelled 
vehicles.  It  sets  forth  the  requirements 
for  lawful  exportation  of  such  vehicles 
as  well  as  the  penalties  and  liabilities 
for  attempted  unlawful  exportation. 
These  regulations  are  necessary  to 
implement  certain  provisions  of  the 
Motor  Theft  Law  Enforcement  Act  of 
1984  and  the  Trade  and  Tariff  Act  of 
1984  dealing  with  the  unlawful 
exportation  of  used  self-propelled 
vehicles.  A  notice  was  published 
previously  concerning  this  matter.  After 
consideration  of  comments  received  in 
response  to  the  notice,  certain 
modifications  were  made.  The  modified 
proposal  is  being  republished  for  further 
comments. 

DATE:  Comments  must  be  received  on  or 

before  October  17, 1988. 

ADDRESS:  Written  comments  (preferably 
in  triplicate)  may  be  addressed  to  and 
inspected  at  the  Regulations  and 
Disclosure  Law  Branch.  Room  2324,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW.,  Washington,  DC  20229. 
Comments  relating  to  the  information 
collection  aspects  of  the  proposal  should 
be  addressed  to  Customs,  as  noted 
above,  and  also  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention;  Desk  Officer  for  U.S.  Customs 
Service,  Office  of  Management  and 
Budget.  Washington.  DC  20503. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Legal  Aspects:  Harriett  D.  Blank,  (202) 

566-5746. 
Operational  Aspects:  Louis  Razzino, 

(202)  566-2140. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1984  (Pub.  L.     98- 
547),  amended  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1202  et  seq.],  by 
adding  a  new  section  627  (19  U.S.C. 
1627),  relating  to  the  unlawful 
importation  or  exportation  of  certain 
vehicles  and  equipment.  Subsequently, 
the  Tariff  Act  of  1930  was  further 
amended  by  section  205  of  the  Trade 
and  Tariff  Act  of  1984  (Pub.  L.     98-573), 
which  also  added  a  new  section  627, 
similar  to  section  627  of  Pub.  L.  98-547. 
The  amendments  made  by  Pub.  L.  98- 
573  are  set  forth  as  19  U.S.C.  1627a. 

The  new  sections  provide  for  civil 
penalties  of  not  more  than  $10,000  for 
each  violation  of  knowingly  importing, 
exporting,  or  attempting  to  import  or 
export  (1)  any  stolen  self-propelled 
vehicle,  vessel  or  aircraft;  or  (2)  any  self- 
propelled  vehicle  or  part  of  a  self- 
propelled  vehicle  from  which  the  vehicle 
identification  number  (VIN)  has  been 
removed,  obliterated,  tampered  with  or 
altered.  Also,  any  violation  of  19  U.S.C. 
1627  or  1627a  subjects  the  vehicle. 
vessel,  aircraft,  or  part  thereof  to  seizure 
and  forfeiture.  In  addition,  any  person 
attempting  to  export  a  used  self- 
propelled  vehicle  must  present  both  the 
vehicle  and  a  document  describing  the 
vehicle,  which  includes  the  VIN,  to 
Customs  before  lading  if  the  vehicle  is  to 
be  transported  by  vessel  or  airtaft,  or 
before  export  if  the  vehicle  is  to  be 
transported  by  rail,  highway,  or  under 
its  own  power.  Failure  to  comply  with 
this  provision  subjects  the  violator  to  a 
civil  penalty  of  $500  for  each  violation. 

Public  Law  98-547  and  Public  Law 
98-573  were  enacted  in  response  to  the 
ever-increasing  incidents  of  the  theft  of 
motor  vehicles  and  other  conveyances 
and  their  exportation  from  the  U.S.  It  is 
estimated  that  approximately  200,000 
stolen  vehicles  are  exported  each  year, 
primarily  by  professional  thieves  or 
people  employed  by  them  to  effect  the 
exportation.  The  recovery  rate  for  stolen 
vehicles  decreased  from  86%  in  1967  to 
62.9%  in  1984. 

There  is  also  a  growing  problem 
concerning  the  exportation  of  vehicle 
components.  The  parts  are  often  shipped 
in  sealed  containers,  making  detection 
more  difficult. 

The  legislation  concerning  the 
exporting  and  importing  of  self- 
propelled  vehicles,  other  conveyances  or 
parts  thereof  with  altered  vehicle 


identification  numbers  established 
penalties  for  violations  and  provided  for 
the  seizure  and  forfeiture  of  the  vehicles, 
other  conveyances  or  parts.  It  is 
expected  that  these  sanctions  will  both 
deter  the  exportation  of  stolen  vehicles 
and  improve  the  recovery  rate  of  those 
vehicles  which  are  stolen.  The 
legislation  also  directed  that  regulations 
by  prescribed  by  the  Secretary  of  the 
Treasury  with  regard  to  the  procedures 
for  the  lawful  exportation  of  used  self- 
propelled  vehicles. 

Prior  Proposal 

On  March  17, 1987.  Customs  published 
a  notice  in  the  Federal  Register  (52  FR 
8308).  proposing  regulations  to 
implement  19  U.S.C.  1627  and  1627a.  It 
was  proposed  to  establish  a  new  Part 
192.  Customs  Regulations  (19  CFR  Part 
192). 

Sections  192.1  through  192.4  of 
Subpart  A  of  Part  192  would  set  forth 
the  procedures  for  the  lawful 
exportation  of  used  self-propelled 
vehicles.  They  would  require  a  person 
attempting  to  export  such  a  vehicle  to 
furnish  documentation  sufficient  to 
prove  to  Customs  that  the  vehicle  is 
lawfully  owned  by  the  exporter.  This 
documentation  would  include  the 
vehicle  identification  number. 
Definitions  of  "self-propelled  vehicle," 
"used,"  "ultimate  purchaser."  and 
"export,"  all  terms  used  in  Pub.  L.  98- 
573.  would  be  defined  in  §  192.1. 

As  proof  of  ownership  of  the  vehicle 
by  the  exporter.  Customs  would  accept 
an  original  certificate  of  title,  or  a 
memorandum  of  ownership,  or  a  right  of 
possession,  or  any  other  document 
sufficient  to  prove  lawful  ownership, 
such  as  a  bill  of  sale  or  a  sales  invoice. 
In  lieu  of  an  original  document.  Customs 
would  accept  a  certified  copy. 

It  was  also  proposed  that  the  exporter 
must  present  2  facsimiles  of  the  original 
document  or  certified  copy.  Custom.s 
would  authenticate  both  facsimile 
documents,  one  of  which  would  remain 
in  the  possession  of  the  exporter,  and 
the  other  of  which  will  be  C'^'lrtuttid  by 
Customs  for  forwarding  to  the  National 
Automobile  Theft  Bureau  (NATE),  on 
the  same  day.  While  Customs  would  not 
retain  copies  of  the  documentation 
relating  to  the  exportation,  the  NATB 
would  enter  the  VIN  and  other 
information  on  the  exported  vehicles 
into  their  database  for  recordkeeping 
purposes. 

Authentication  by  Customs  would 
include  the  stamping  of  the  facsimile 
documents  with  the  date  of  their 
presentation.  As  to  exportations  at  a 
land  border,  where  the  vehicle  is  to  be 
transported  by  rail,  highway,  or  under 
its  own  power,  it  was  proposed  that  the 


date  would  most  likely  be  the  date  of 
exportation.  At  sea  borders,  where  the 
vehicle  is  to  be  transported  by  vessel,  or 
at  airports,  where  the  vehicle  is  to  be 
transported  by  aircraft,  the  date  of 
presentation  of  the  facsimile  documents 
could  often  precede  the  actual  date  of 
exportation. 

Discussion  of  Comments 

Ten  comments  were  received  in 
response  to  the  original  proposal.  A 
discussion  of  these  comments  and  our 
responses  follow: 

Comment:  One  coramenter  suggested 
that  the  proposed  regulations  should  be 
included  in  the  Export  Administration 
Regulations  (15  CFR),  because  the 
exporting  public  will  be  confused  if 
export  regulations  are  placed  in  the 
Customs  Regulations  (19  CFR). 

Response:  The  statute  on  which  the 
proposed  regulations  were  based  is 
concerned  with  both  the  importation 
and  exportation  of  vehicles.  Congress 
has  seen  fit  to  enact  the  statute  in  title 
19  of  the  U.S.  Code.  Accordingly, 
Customs  believes  that  the  subject 
regulations  properly  belong  in  the 
Customs  Regulations  (19  CFR). 

Comment:  One  commenler  suggested 
that  because  19  U.S.C.  1627  and  19 
U.S.C.  1627a  were  enacted 
simultaneously,  currently  exist  side  by 
side,  and  cover  the  same  subject  matter, 
clarification  is  necessary  as  to  which 
statute  is  being  implemented  by  the 
proposed  regulations. 

Response:  We  do  not  agree.  The  legal 
effect  of  both  statutes  is  identical  and, 
therefore,  regulations  implementing  both 
statutes  would  be  identical. 

Comment:  A  Florida-based 
commenter  noted  that  there  is  an 
overlap  between  the  subject  legislation 
and  Florida  State  statutes.  Accordingly, 
the  commenter  believed  that  the  Federal 
legislation  is  unnecessary'. 

Response:  Customs  disagrees.  One 
intent  of  the  legislation  was  to  enable 
Customs,  which  is  a  presence  at  all 
points  of  exportation,  to  assume  part  of 
the  responsibility  for  curtailing  the 
exportation  of  stolen  vehicles.  Similar 
state  and  federal  requirements  may  co- 
exist as  long  as  state  legislation  does 
not  conflict  with  the  federal 
requirements. 

Comment:  Two  commenters  suggested 
that  proposed  §  192.2(a),  Customs 
Regulations,  which  provided  that  a 
person  attempting  to  export  a  used  self- 
propelled  vehicle,  be  more  specific  with 
regard  to  the  place  of  presentation  of  the 
vehicle  and  documentation. 

Response:  Customs  agrees. 
Accordingly,  proposed  §  192.2(a)  is 
being  amended  to  state  that 
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presentation  shall  occur  at  the  port  of 
exportation. 

Comment:  Several  commenters 
suggested  that  because  all  50  states  are 
title  states  with  regard  to  automobiles, 
trucks,  motorcycles  and  buses,  Customs 
might  want  to  require  that  original  or 
certified  copies  of  Certificates  of  Title 
be  presented  for  these  vehicles.  The 
possibility  of  forgeries  would  be 
decreased  if  originals  or  certified  copies 
were  required. 

Response:  We  agree.  Accordingly,  the 
language  in  proposed  §  192.2(b)  being 
amended  to  state  that  in  the  case  of 
automobiles,  trucks,  motorcycles  and 
buses,  original  or  certified  copies  of 
Certificates  of  Title  and  two  facsimiles 
of  the  original  or  certified  copy  shall  be 
presented. 

Comment:  One  commenter  suggested 
that  because  not  all  vehicles 
encompassed  by  proposed  Part  192  are 
assigned  vehicle  identification  numers 
(VINs),  the  proposed  regulations  should 
not  categorically  require  that  the 
document  which  must  be  presented  to 
Customs  describing  the  vehicle  include 
the  VIN. 

Response:  We  agree.  Accordingly, 
language  in  the  proposed  regulation  is 
being  changed  to  state  that  the 
document  presented  to  Customs  may 
include  the  product  identification 
number  rather  than  the  VIN,  if  the 
vehicle  for  which  the  document  is 
presented  does  not  have  a  VIN. 

Comment:  It  was  suggested  that  in 
order  to  enhance  law  enforcement 
capabilities,  the  regulations  provide  a 
time  lag  between  the  presentation  of  the 
documentation  evidencing  lawful 
ownership  and  the  actual  exportation  of 
the  vehicle. 

Response:  We  agree.  Proposed 
§  192.2(c)  is.  accordingly,  amended  to 
provide  for  presentation  of  documents 
and  vehicles  at  the  port  of  exportation 
at  least  three  days  before  actual 
exportation,  regardless  of  the  specific 
mode  of  exportation. 

Comment:  One  commenter  suggested 
that  proposed  §  192.3,  covering 
penalties,  should  be  redrafted  so  that,  in 
addition  to  attempted  exportations.  it 
also  covers  actual  accomplished 
exportations  in  violation  of  the 
regulatory  requirements. 

Response:  We  agree.  Accordingly, 
proposed  §  192.3  is  expanded  to  state 
that  a  $500  penalty  will  be  assessed 
against  both  an  exporter  who  has 
already  exported  a  vehicle  without 
complying  with  the  requirements  set 
forth  in  Part  192  and  an  exporter 
attempting  to  export  a  vehicle  without 
complying  with  the  regulations. 

Comment:  A  commenter  suggested 
that  Customs  be  required  in  all  cases  to 


compare  the  VIN  on  the  documentation 
purported  to  evidence  lawful  ownership 
with  the  number  on  the  vehicle  itself. 

Response:  We  disagree.  Such  a 
requirement  would  place  an  impossible 
burden  on  Customs  and  it  would  not  be 
an  efficient  use  of  our  limited  personnel, 
facilities  and  resources. 

Comment:  It  was  suggested  that  the 
regulations  specify  the  contents  of  the 
authentication. 

Response:  Customs  disagrees.  We 
believe  that  the  content  of  the 
authentication  is  basically  on 
operational  issue  and  that,  therefore,  the 
regulations  need  not  set  forth  the 
specifics  of  the  authentication. 

Comment:  Several  commenters  stated 
that  Customs  should  be  required  to  send 
the  VIN  to  an  agency  that  maintains 
data  on  stolen  vehicles  such  as  the 
NCIC  (the  FBI's  National  Crime 
Information  Center)  through  a  direct 
computer  hook-up. 

Response:  Customs  might  do  this. 
However,  we  believe  that  the 
regulations  should  not  contain  any 
specific  requirements  regarding  what 
Customs  will  do  with  the  information  it 
obtains.  It  is  necessary  for  the  agency  to 
maintain  flexibility  in  this  area. 

Conclusion 

After  careful  consideration  of  all  the 
comments  received  and  further  review 
of  the  matter,  it  has  been  determined  to 
republish  the  proposal  with  the 
modifications  noted  and  to  allow 
interested  persons  an  additional 
opportunity  to  submit  comments  on  the 
proposal.  Commenters  on  the  original 
proposal  need  not  resubmit  their 
comments.  They  will  be  reconsidered 
along  with  any  new  comments  received 
in  response  to  this  notice. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  (preferably  in 
triplicate)  that  are  submitted  timely  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4, 
Treasury  Department  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  at  the  Regulations  and  Disclosure 
Law  Branch,  Room  2324,  Customs 
Headquarters,  1301  Constitution 
Avenue.  NW.,  Washington,  DC  20229. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that,  if  adopted, 
the  proposed  amendments  will  not  have 
a  significant  economic  impact  on  a 


substantial  number  of  small  entities. 
Accordingly,  they  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  of  Budget  (OMB) 
for  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington, 
DC  20503,  attention:  Desk  Officer  for 
U.S.  Customs  Service,  with  copies  to  the 
U.S.  Customs  Service  at  the  address 
previously  specified. 

The  collection  of  information  in  the 
regulation  is  in  section  19  CFR  192.2. 
This  information  is  required  by  Customs 
pursuant  to  19  U.S.C.  1627  and  1627a  to 
prove  that  used  self-propelled  vehicles 
that  are  being  exported  out  of  the  U.S. 
are  lawfully  owned  by  the  exporter. 
Customs  will  be  providing  the 
documentation  it  collects  certifying  the 
exporters'  ownership  of  the  exported 
vehicles  to  the  National  Automobile 
Theft  Bureau  which  would  maintain  the 
records.  The  likely  respondents  are 
individuals  exporting  vehicles,  business 
or  other  for-profit  organizations  and 
small  businesses  or  organizations. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  5333  hours. 

Estimated  average  annual  burden  per 
respondent  and/or  recordkeepers:  2 'A 
hours  depending  on  the  circumstances. 

Estimated  number  of  respondents  and 
recordkeepers:  2000 

Estimated  annual  frequency  of 
responses:  16. 

Part  178.  Customs  Regulations  (19  CFR 
Part  178),  which  lists  the  information 
collections  contained  in  the  regulations 
and  control  numbers  assigned  by  OMB 
would  be  amended  accordingly  if  this 
proposal  is  adopted. 

Drafting  Information 

The  principal  author  of  this  document 
was  Harold  M.  Singer.  Regulations  and 
Disclosure  Law  Branch.  U.S.  Customs 
Service.  However,  personnel  from  other 
Customs  offices  participated  in  its 
development. 

List  of  Subjects 
19  CFR  Part  178 

Reporting  and  recordkeeping 
requirements. 
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19  CFR  Part  192 

Customs  duties  and  inspection. 
Imports,  Exports,  Vehicles. 

Proposed  Amendments 

It  is  proposed  to  amend  Chapter  I  of 
Title  19.  Code  of  Federal  Regulations  (19 
CFR  Chapter  I),  by  adding  a  new  Part 
192  to  read  as  follows: 

PART  192— EXPORT  CONTROL 


Sec 
192.0 


Scope. 


Subpart  A— Exportation  of  Used  Self- 
Propelled  Vehicles 

192.1  Definitions. 

192.2  Requirements  for  exportation. 

192.3  Penalties. 

192.4  Liability  of  carriers. 

Authority:  19  U.S.C.  66.  1624,  1627.  1627a. 
1646a. 

§  192.0    Scope. 

This  part  sets  forth  regulations 
pertaining  to  procedures  for  the  lawful 
exportation  of  used  self-propelled 
vehicles  and  the  penalties  and  liabilities 
incurred  for  failure  to  comply  with  any 
of  the  procedures.  This  part  also  sets 
forth  regulations  concerning  controls 
exercised  by  Customs  with  respect  to 
the  exportation  of  certain  merchandise. 

Subpart  A— Exportation  of  Used  Self- 
Propelled  Vehicles 

§  192.1    Definitions. 

The  following  are  general  definitions 
for  the  purposes  of  Subpart  A: 

Export.  "Export"  refers  to  the 
transportation  of  merchandise  out  of  the 
U.S.  for  the  purpose  of  being  entered 
into  the  commerce  of  a  foreign  country. 

Self-propelled  vehicle.  "Self-propelled 
vehicle"  includes  any  automobile,  truck, 
tractor,  bus,  motorcycle,  motor  home, 
self-propi.'lled  agricultural  machinery, 
self-propelled  construction  equipment, 
self-propelled  special  use  equipment, 
and  any  o'her  self-propelled  vehicle 
used  or  designed  for  running  on  land  but 
not  on  ra:l. 

Ultimats  purchaser.  "Ulti.mafe 
purchaser"  means  the  first  person,  other 
than  a  dealer  purchasing  in  his  capacity 
as  a  dealer,  who  in  good  faith  purchases 
a  self-prnpelled  vehicle  for  purposes 
other  than  resale. 

Used.  "l..'sed"  refers  to  any  srlf- 
propelled  vehicle  the  equitable  or  legal 
title  to  which  has  been  transf'^rred  by  a 
ni-inufacturer,  distributor,  or  dealer  to 
an  ultimate  purchaser. 

§  192.2    Requirements  for  exportation. 

(a)  Bas:c  requirements.  A  person 
attemtping  to  export  a  used  self- 


propelled  vehicle  shall  present  to 
Customs,  at  the  port  of  exportation,  both 
the  vehicle  and  a  document  describing 
the  vehicle,  which  includes  the  Vehicle 
Identification  Number  or,  when 
appropriate,  the  product  identification 
number.  Exportation  of  a  vehicle  will  be 
permitted  only  upon  compliance  with 
these  requirements.  The  person 
attempting  to  export  the  vehicle  may 
employ  an  agent  for  the  exportation  of 
the  vehicle. 

(b)  Documentation  required.  In  the 
case  of  automobiles,  trucks,  motorcycles 
and  buses,  original  or  certified  copies  of 
Certificates  of  Title,  and  2  facsimiles  of 
the  original  or  certified  copy,  shall  be 
presented.  In  other  cases,  a  certificate  of 
title,  memorandum  of  ownership,  or 
right  of  possession,  or  any  other 
document  sufficient  to  prove  lawful 
ownership,  such  as  a  bill  of  sale  or  a 
sales  invoice,  or  a  certified  copy  of  any 
of  these  documents,  as  well  as  2 
facsimiles  of  the  original  or  certified 
copy,  shall  be  presented. 

(c)  When  presented.  If  the  vehicle  is  to 
bs  transported  by  vessel  or  aircraft,  the 
documentation  and  vehicle  must  be 
presented  at  least  3  days  prior  to  lading. 
If  the  vehicle  is  to  be  transported  by  rail, 
highway,  or  under  its  own  power,  the 
documentation  and  vehicle  must  be 
presented  3  days  prior  to  exportation  of 
the  vehicle. 

(d)  Authentication  of  documentation. 
Customs  shall  authenticate  both 
facsimile  documents,  one  of  which  shall 
remain  in  the  possession  of  the  exporter 
and  one  of  which  shall  be  collected  by 
Customs.  Authentication  will  include  the 
stamping  of  the  facsimile  documents 
with  the  date  of  presentation  of  the 
documents.  The  authenticated  facsimile 
document  will  be  the  only  acceptable 
evidence  from  the  exporter  of 
compliance  with  the  re(+uirements  of  this 
section. 

§  192.3    Penalties. 

(a)  A  S.'iOO  penalty  shall  be  assessed 
against  an  exporter  attempting  to  export 
a  vehicle  without  complying  with  the 
require."ient3  set  forth  in  this  Part  of  the 
regulations, 

(h)  A  $500  penalty  shall  be  assessed 
against  an  exporter  who  has  exported  a 
vehicle  without  complying  with  the 
requirements  set  forth  in  this  Part  of  the 
regulations. 

§  192.4    Liability  of  carriers. 

Under  the  provisions  of  46  U.S.C.  91. 
the  vessel  master  is  cha.'-ged  with  the 
responsibility  for  presenting  a  trr.e 
manifest.  If  used  vehicles  are  not 
included  on  the  manifest  or  are 
inaccurately  described  thereon,  a 


liability  of  not  more  than  $1,000  nor  less 
than  $500  will  be  incurred. 

PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  Part  178 
would  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301, 19  U  S.C.  1624,  44 
U.S.C.  3501  et  seq. 

2.  It  is  proposed  to  amend  §  178.2  by 
inserting  the  following  in  the 
appropriate  aumerical  sequence 
according  to  the  section  number  under 
the  column  indicated: 

§  178.2    Listing  of  0MB  Control  Numbers 


19  CFR 
section 

Descnption 

OMB 
conuol  t^. 

Part  192     

Exportation  of  Used 
Selt-Propelled 
Vehicles. 

1515-0157 

Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved:  April  20, 1988. 
Francis  A.  Keating,  IL 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  88-18560  Filed  8-17-88;  8:45  am| 
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31  CFR  Part  103 

Proposed  Annendments  to  the  Bank 
Secrecy  Act  Regulations  Regarding 
Reporting  and  Recordkeeping 
Requirements  by  Casinos 

agency:  Departmental  Offices, 
Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  Treasury  is  proposing  sixteen 
enumerated  amendments  to  the  Bank 
Secrecy  Act  regulations.  The  proposals, 
if  adopted  as  a  final  rule,  would 
substantially  modify  the  reporting  and 
recordkeeping  requirements  regarding 
casinos. 

DATES:  Deadline  for  comments:  Ocft)ber 
17, 1988. 

ADDRESS:  Send  ctimm.ents  to:  Amy  G. 
Rudiiick,  Office  of  Financial 
Enforcement,  Office  of  the  Assistant 
Secretary  (Enforcement),  Department  of 
the  Trejsury.  Room  4.320.  noo 
Pennsylvania  Avenue  NVV.,  Washington, 
DC  20:!20. 

FOR  FURTHER  rKFORMATION  CONTACT: 

John  M.  Zoscak,  jr.,  Attorney-Adviser, 
Office  of  the  AsE.istant  General  Counsel 
(Enforcement],  Department  of  the 
Treasury,  Room  2000, 1300  Pennsylvania 
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Avenue  NW.,  Washington.  DC  20220, 
(202)  566-2914. 

SUPPLEMENTARY  INFORMATICN:  The 
Bank  Secrecy  Act,  Pub.  L.  No.  91-508, 
(codified  at  12  U.S.C.  1829b.  12  U.S.C. 
1951  et  seq.,  and  31  U.S.C.  5311-5324). 
authorizes  the  Secretary  of  the  Treasury 
to  require  financial  institutions  to  file 
reports  and  keep  records  that  the 
Secretary  determines  have  a  high  degree 
of  usefulness  in  criminal,  tax,  and 
regulatory  matters.  Pursuant  to  31  U.S.C 
5312(a)(2)(U),  the  Secretary  has 
designated  certain  casinos  as  "financial 
institutions"  for  purposes  of  the  Bank 
Secrecy  Act.  See  31  CFR  103.11(g)(7). 
The  Secretary  has  imposed  particular 
reporting  and  recordkeeping 
requirements  of  these  casinos.  See  31 
CFR  103.22(a)(2)  and  103.36, 
respectively. 

The  Internal  Revenue  Service,  which 
has  examination  and  enforcement 
jurisdiction  over  casinos  in  New  Jersey 
and  Puerto  Rico,  has  found  that  testing 
for  compliance  with  the  current 
reporting  and  recordkeeping 
requirements  is  difficult  because  "audit 
trails"  do  not  always  exist. 

Treasury  proposes  herein  new  rules 
which  are  designed  to  assure  full 
compliance  with  the  Bank  Secrecy  Act 
(hereinafter,  "the  Act")  by  casinos  and 
to  facilitate  compliance  review.  The 
rules  proposed  are  set  forth  in  sixteen 
amendments  to  the  Bank  Secrecy  Act 
regulations. 

Amendment  No.  1 

Amendment  No.  1  continues  to  cite 
Pub.  L  No.  91-508  as  the  statutory 
authority  for  31  CFR  103. 

Amendment  No.  2 

Amendment  No.  2  would  slightly 
modify  the  meaning  of  the  term  "casino" 
in  §  103.11(g)(7).  The  modifications  are 
designed  to:  (a)  Affirm  that  licensed 
casinos  in  Puerto  Rico  and  the  territories 
and  possessions  of  the  United  States  are 
subject  to  the  Act  and  regulations 
thereunder;  (b)  define  the  concept  of 
"gross  annual  gaming  revenue";  and  (c) 
clarify  the  point  in  time  that  a  casino 
becomes  subject  to  the  Act  and 
regulations,  based  on  the  amount  of  its 
gross  gaming  revenue. 

Amendment  No.  3 

Amendment  No.  3  would  clarify  the 
reporting  requirements  found  in 
§  103.22(a)(2).  New  §  103.22(a)(2)  makes 
it  Clear  that  reportable  currency 
transactions  are  those  that  involve 
either  total  cash  in  or  total  cash  out 
exceeding  $10,000.  and  not  a 
combination  of  cash  in  and  cash  out 
exceeding  such  amount,  nor  an 
offsetting  of  cash  in  and  cash  out 


transactions  against  each  other,  as  has 
been  mistakenly  believed  by  some 
casinos.  Section  103.22(a)(2)  (i)  and  (ii) 
provides  some  examples  of  cash  in  and 
cash  out  transactions,  respectively. 
These  are  to  be  considered  examples 
only,  and  not  a  comprehensive  or 
exhaustive  list  of  all  cash  in  and  cash 
out  transactions.  They  have  been  added 
in  response  to  requests  for  delineations 
of  types  of  currency  transactions  that 
occur  at  casinos.  It  should  be  noted  that 
exchanges  of  currency  for  currency, 
including  foreign  currency,  are  to  be 
treated  as  both  cash  in  and  cash  out 
transactions. 

New  §  103.22(a)(2)(iii]  restates  the  rule 
already  contained  in  current 
§  103.22(a)(2)  that  multiple  currency 
transactions  shall  be  treated  as  a  single 
transaction,  provided  that  the  casino  (a) 
has  knowledge  that  (b)  they  are  by  or  on 
behalf  of  any  person  and  (c)  when 
aggregated,  exceed  $10,000  (d)  during  a 
"gaming  day"  (which  is  defined  in 
proposed  Amendment  No.  16,  below). 
Casinos  have  complained  that,  given  the 
frequently  swift  and  nearly  frenzied 
activity  of  players  on  crowded  casino 
floors,  it  often  is  very  difficult  to 
determine  if  and  when  a  particular 
customer  has  engaged  in  multiple 
transactions  that  meet  the  over-$10,000 
threshold.  New  §  103.22(a)(2)(iii) 
responds  to  this  concern  by  clarifying 
that  a  casino  will  be  deemed  to  have 
knowledge  of  multiple  same-day 
transactions  by  or  on  behalf  of  the  same 
person  which  when  aggregated  exceed 
$10,000.  not  only  if  (a)  an  employee, 
director,  officer,  sole  proprietor,  or 
partner,  has  knowledge  of  the  multiple 
transactions,  but  also  if  (b)  the  various 
books,  records,  and  similar  documents, 
and  information  retained  in  a  casino's 
automated  data  processing  system  or 
any  existing  manual  system,  which  are 
maintained  by  the  casino  pursuant  to 
any  Federal.  State,  or  local  law  or 
regulation  or  in  the  regular  course  of 
business,  contain  information  that  such 
multiple  transactions  have  occurred. 
Because  most  casino  players  gamble  at 
more  than  a  single  table  in  a  gaming 
day,  requiring  casinos  to  check  their 
internal  information,  books  and  records, 
and  similar  material  is  an  elective  way 
of  assuring  that  multiple  transactions 
are  aggregated  and  reported. 

The  knowledge  which  an  employee, 
director,  officer,  or  partner  obtains  may 
be  acquired  in  any  manner.  Thus,  for 
example,  if  a  casino  supervisor  is  told 
by  an  employee  that  a  player  has 
purchased  $6,000  in  chips  for  cash  and 
later  the  same  gaming  day  the 
supervisor  personally  observes  the  same 
player  purchase  another  $6,000  in  chips 
for  cash,  the  supervisor,  and  thus  the 


casino,  would  have  the  requisite 
knowledge  that  the  two  currency 
transactions  are  (a)  by  the  same  person 
and  (b)  result  in  cash  totalling  more  than 
$10,000  (c)  in  one  gaming  day.  Similarly, 
if  a  casino  supervisor  learns  from  the 
casino's  computer  that  a  customer  has 
purchased  chips  at  a  certain  gaming 
table  earlier  in  the  gaming  day  for  $6,000 
in  cash,  and  later  that  day  observes  the 
same  customer  purchase  another  S6.000 
in  chips  for  cash,  the  supervisor,  and 
thus  the  casino,  is  deemed  to  have 
knowledge  of  the  multiple  transactions. 

Amendments  No.  4  and  No.  5 

Amendment  No.  5  is  intended  to 
assure  that  the  requirements  imposed  on 
a  casino,  when  it  learns  that  multiple 
currency  transactions  are  to  be  treated 
as  a  single  one,  can  be  reasonably 
complied  with.  Under  Amendment  No.  4, 
the  existing  §  103.27  would  become  new 
paragraph  (a),  and  would  apply  to  all 
transactions  that  it  currently  applies  to, 
except  those  set  forth  in  new  paragraph 
(b). 

Amendment  No.  5  would  add  new 
paragraph  (b),  which  would  apply  only 
to  certain  multiple  currency  transactions 
in  casinos.  Specifically,  if  the  amount  of 
a  cash  buy  in,  purchase  of  chips,  or  cash 
bet  at  a  casino  would  cause  all  of  a 
customer's  cash  in  transactions  to  be 
treated  as  a  single  transaction  because 
the  casino  obtains  the  knowledge 
described  in  proposed  §  103.22(a)(2)(iii) 
solely  pursuant  to  the  casino's  books, 
records,  computer  information,  etc.,  the 
casino  would  be  required  to  verify  and 
record  the  identifying  information 
described  in  new  paragraph  (a)  (i.e.. 
name,  address,  social  security  number, 
etc.).  However,  unlike  the  requirem  ,nt  in 
new  paragraph  (a)  to  verify  and  record 
the  information  "before  concluding"  the 
transaction,  this  requirement  would  be 
to  verify  and  record  the  information 
"within  a  reasonable  period  of  time 
after"  the  casino  acquires  the 
knowledge  that  the  multiple 
transactions  must  be  treated  as  a  single 
one.  This  requirement  further  provides 
that  the  information  which  is  to  be 
verified  and  recorded  is  that  which  is 
"then  reasonably  available."  Customer 
information  would  be  deemed 
reasonably  available  if  the  customer  is 
reasonably  available.  Amendment  No.  5 
advises  that  special  recordkeeping 
requirements  (as  set  forth  in 
Amendment  No.  15,  below)  are  imposed 
when  paragraph  fb)  is  applicable. 

It  is  empha.sized  that  this  requirement 
is  limited  to  the  transactions  particularly 
described.  Therefore,  all  other  cash  in 
transactions  that  occur  at  areas  other 
than  the  gaming  floor,  such  as  the  so- 
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called  cage,  would  be  subject  to  the 
requirement  of  new  paragraph  (a)  that 
the  customer's  information  be  obtained 
and  verified  "before  concluding"  such 
transactions.  Also,  the  currency 
transaction  that  triggers  the  over-$10,0CI0 
reporting  threshold  of  §  103.22(a)(2), 
thereby  making  proposed  S  103.27(a)(b) 
applicable,  can  only  be  a  buy  in,  chip  or 
token  purchase,  or  cash  bet. 

Amendments  No.  6,  No.  7,  and  No.  8 

Nine  amendments  and  additions  are 
proposed  to  the  recordkeeping 
requirements  found  in  S  103.36. 
Amendments  No.  6  and  No.  7  would 
require  that,  with  respect  to  each 
deposit  of  funds,  account  opened,  and 
line  of  credit  extended,  a  casino  record 
the  name  and  address  of  the  person 
involved,  in  addition  to  the  person's 
social  security  number,  which  is 
currently  required  in  paragraph  (a). 
Treasury  finds  a  valid  law  enforcement 
purpose  in  maintaining  such  additional 
information,  in  that  it  responds  to  the 
problem  of  customers  providing  false 
social  security  numbers.  Moreover, 
Treasury  finds  this  requirement  no  more 
burdensome  than  obtaining  social 
security  numbers. 

Paragraph  (a)  is  further  modified  by 
Amendment  No.  8,  which  would  require 
that  the  name  and  address  of  the  person 
to  be  recorded  pursuant  to  Amendments 
No.  6  and  No.  7  be  verified  in  the  same 
manner  that  such  information  is 
currently  required  to  be  verified 
pursuant  to  §  103.27.  Verification  in 
these  instances  is  believed  necessary 
because  of  the  very  few  opportunities 
available  to  obtain  verification.  Having 
such  information  on  hand  would  aid  in 
ascertaining  complete  and  correct 
information  when  reports  are  required 
because  of  the  operation  of  Amendment 
No.  3,  above.  Moreover,  Treasury  sees 
this  requirement  as  no  more 
burdensome  than  requiring  the  obtaining 
of  social  security  numbers.  Finally,  this 
requirement  helps  assure  that  the  list 
described  in  current  paragraph  (a) 
contains  accurate  information. 

Amendment  No.  9 

Amendments  No.  9  through  No.  12 
describe  additional  records  that  casinos 
would  be  required  to  make  and  retain 
under  S  103.36(b).  Amendment  No.  9 
would  require,  under  new  §  103.36(b)(9). 
a  record  of  each  person  who  has  bought 
in  at,  bet,  or  purchased  chips  or  tokens 
for,  $2,500  or  more.  Treasury  recognizes 
that  it  is  sometimes  difficult  to  ascertain 
the  point  at  which  a  player  has  bought 
in  at,  bet,  or  purchased  chips  for,  $2,500 
or  more  through  a  series  of  transactions. 
Accordingly,  the  casino  is  required  to 
use  "reasonable  diligence"  in 


determining  whether  the  $2,500 
threshold  for  such  transactions  has  been 
met.  The  reasonable  diligence  concept 
takes  into  account  that  tracking  multiple 
buy  ins.  bets,  atid  chip  and  token 
purchases  at  times  is  subjective  and 
based  on  approximations.  Still,  where  a 
player  meets  the  $2,500  threshold 
through  multiple  transactions  at  a  single 
gaming  table,  or  at  several  adjacent 
tables  or  during  a  single  player  rating 
period.  Treasury  would  expect  the 
requirements  of  the  proposed 
amendment  to  be  complied  with, 
without  exception. 

The  record  required  by  Amendment 
No.  9  would  include  the  player's  name, 
permanent  address,  casino  account 
number  (which  is  defined  in  Amendment 
No.  16,  below),  and  social  security  or 
taxpayer  identification  number  the 
date,  time,  and  amount  of  the 
transactions;  and  the  name  or  casino 
license  number  of  the  casino  employee 
preparing  the  record.  The  name  and 
address  of  the  person  must  be  verified, 
as  provided  in  current  §  103.27. 

As  with  current  §  103.36(a).  a  casino 
that  has  been  unable  to  secure  the  social 
security  or  taxpayer  identification 
number  shall  not  be  deemed  to  be  in 
violation  of  the  new  rule  if  it  has  made  a 
reasonable  effort  to  secure  the  number 
and  maintains  a  list  containing  the 
verified  names  and  addresses  of  those 
persons  from  whom  the  number  was  not 
obtained.  This  list  must  be  made 
available  to  the  Secretary  upon  request. 

Recognizing  that  most  large  casinos 
"rate"  (i.e..  monitor  the  gaming  activity 
of)  players  at,  or  well  below,  the  $2,500 
threshold,  new  §  103.36(b)(9)  would 
exempt  from  its  requirements  those 
casinos  which  do,  indeed,  rate  at  least 
at  $2,500,  provided  the  same  information 
as  required  by  this  new  rule  is  obtained 
and  verified.  Treasury  views  player 
rating  documents,  made  in  the  normal 
course  of  business,  as  highly  useful  as  a 
means  of  aggregating  multiple  currency 
transactions,  to  determine  whether  the 
transactions  exceed  $10,000  and  thus  are 
required  to  be  reported  under 
§103.22(a)(2).  (See  the  Notice  of 
Proposed  Rulemaking  set  forth  at  53  FR 
11513).  Treasury  is  concerned  that 
casinos  which  do  not  rate  their  players 
at  least  at  $2,500,  or  do  not  rate  at  all, 
create  no  documents  from  which  it 
might  be  determined  whether  reports 
have  been  properly  filed.  Therefore,  new 
S  103.36(b)(9)  would  require  such 
documentation. 

Ampndment  No.  10 

Amendment  No.  10  would  add  a 
requirement  that  casinos  maintain  a 
record  containing  a  list  of  each  customer 
who  is  known  by  an  alias,  nickname. 


"AKA",  etc.  The  list  would  include  the 
customer's  name,  aliases,  nicknames, 
etc.,  permanent  address,  and  social 
security  or  taxpayer  identification 
number.  Treasury  considers  such  a  list 
to  be  important,  because  customers 
sometimes  use  more  than  one  name  to 
identify  themselves  at  casinos.  The  list 
would  help  in  determining  whether 
multiple  currency  transactions  that 
occur  by  or  on  behalf  of  a  single  person, 
but  under  different  names,  have  been 
aggregated  as  required  under  §103.22 
(a)(2),  and  it  would  indicate  whether 
currency  transaction  reports  that  are 
filed  under  different  names  pertain  to  a 
single  person  or  to  several  persons.  The 
list  must  be  reported  to  the  Secretary  or 
the  Commissioner  of  Internal  Revenue 
upon  request. 

Amendment  No.  11 

In  conducting  Bank  Secrecy  Act 
compliance  examinations  pursuant  to 
5  103.46,  the  Internal  Revenue  Service 
has  reported  to  Treasury  that  it  has 
detected  some  transactions  which  had 
been  accounted  for  as  transactions 
involving  various  non-currency 
monetary  instruments,  e.g.,  checks  or 
traveler's  checks.  However,  in  these 
instances,  extensive  examinations  have 
failed  to  reveal  any  business  records 
that  are  able  to  identify  whether  the 
transactions  in  question  actually 
involved  non-currency  monetary 
instruments,  as  opposed  to  currency. 

In  order  to  assure  that  transactions 
that  are  accounted  for  as  involving  non- 
currency  monetary  instruments  indeed 
do  not  involve  currency,  Amendment 
No.  11  would  add  new  §  103.36(b)(ll)  to 
require  that  a  separate  record  be  kept 
chronologically  listing  transactions  of 
$2,500  or  more  involving  the  following 
instruments:  Personal  checks,  business 
checks,  official  bank  checks,  cashier's 
checks,  third  party  checks,  promissory 
notes,  traveler's  checks,  and  money 
orders.  The  list  would  include  the  type 
of  instrument;  the  time,  date,  and 
amount  of  the  transaction;  the  name  of 
the  drawee  or  issuer  of  the  instrument; 
the  name  and  address  of  the  customer, 
all  reference  numbers  (e.g.,  casino 
account  number,  personal  check 
number,  etc.);  and  the  name  or  casino 
license  number  of  the  casino  employee 
who  conducts  the  monetary  instrument 
transaction. 

Amendment  No.  12 

New  S  103.36(b){12),  which  is 
proposed  in  Amendment  No.  12.  would 
require  a  record  of  wire  transfers  into  or 
out  of  a  casino  on  behalf  of  a  customer 
in  amounts  of  $2,500  or  more.  Each 
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record  would  list  the  time,  date,  and 
amount  of  the  transaction;  the  outside 
place  of  origination  or  destination  of  the 
transfer;  any  device,  request,  or 
instruction  regarding  the  transfer;  the 
name,  address,  and  casino  account 
number  (if  any)  of  the  customer;  and  the 
name  of  casino  license  number  of  the 
casino  employee  who  conducted  the 
transaction. 

Amendments  No.  13  and  No.  14 

Amendments  No.  13  and  No.  14 
respectively  would  add  new 
§  §  103.36(b)(13)  and  103.36(b)(14). 
Section  103.36(b){13)  would  require 
casinos  to  retain  a  copy  of  its 
compliance  program  (described  in 
Amendment  No.  16,  below).  Section 
103.36(b)(14)  would  require  casinos  to 
retain  the  records  made  through  the 
operation  of  the  denominational  imprest 
system  or  the  system  provided  when  the 
denominational  imprest  system  is 
exempted  (also  described  in 
Amendment  No.  16,  below). 

Amendment  No.  15 

Amendment  No.  15  would  add  new 
§  103.36(b)(15),  which  was  referred  to  in 
the  discussion  of  Amendment  No.  5, 
above.  Under  this  proposed  rule,  every 
casino  would  be  required  to  make  a 
record  that  contains  a  hst  of  each 
person  which  it  could  not  identify  solely 
as  a  result  of  the  lag  time  that  occurs 
between  the  time  information  is  posted, 
logged  in,  inputted  into  a  computer,  etc.. 
and  the  time  it  is  ordinarily  readable. 

The  interplay  between  this 
amendment  and  Amendment  No.  5  is 
illustrated  as  follows.  Assume  that 
several  casino  employees  at  various 
times  in  a  gaming  day  input  the  amounts 
of  several  buy  ins  of  a  player  into  the 
casino's  computer  system,  which  is 
capable  of  aggregating  the  amounts  of 
multiple  transactions  and  displaying  the 
total.  (Using  computers  to  aid  in  Bank 
Secrecy  Act  compliance  is  discussed  in 
Amendment  No.  16.  below).  The  player 
leaves  the  casino  before  the  computer 
aggregates  these  transactions,  which 
together  exceed  $10,000,  and  the 
displays  the  total  on  the  employee's 
computer  screen.  If  a  reasonable  period 
of  time  elapses  before  a  casino 
employee  has  knowledge  through  the 
computer  that  the  buy  ins  have 
exceeded  $10,000,  and  the  casino  has 
not  already  obtained  or  verified  the 
name  and  address  under  §  103.27(a). 
compliance  with  Amendment  No.  5 
would  operate  to  relieve  the  casino  of 
civil  or  criminal  liability  resulting  from 
the  casino's  inability  to  obtain 
identifying  informaticu  in  a  timely 
manner. 


Under  Amendment  No.  15,  the  casino 
would  be  required  to  include  the  player 
on  the  special  list.  The  list  also  would 
have  to  include  any  information  that  the 
casino  has  on  the  player,  (e.g.,  the 
player's  nickname  or  address),  the 
specific  information  that  was  not 
verified  or  recorded,  and  the  time,  date, 
and  amount  of  the  transaction  or 
transactions  that  caused  the  operation 
of  new  §  103.27(b)(2).  For  purposes  of 
these  amendments,  information  which  is 
available  includes  information  which 
may  be  derived  through  casino 
accounts,  prior  reports  filed  on  the  same 
person  pursuant  to  §  103.22(a),  etc.  For 
an  ongoing  duty  imposed  on  casinos  to 
obtain  information  which  is  required  to 
be  obtained  and  retained,  but  is  not,  see 
Amendment  No.  16,  below. 

Amendment  No.  16 

Amendment  No.  16  would  add  new 
§  103.54,  titled  "Special  rules  for 
casinos."  In  proposed  paragraph  (a) 
thereof,  the  development  and 
implementation  of  internal  programs  to 
assure  and  monitor  compliance  with  the 
Bank  Secrecy  Act  and  regulations 
thereunder  would  be  mandated.  The 
compliance  programs  would  require,  at 
a  minimum,  a  system  of  internal  controls 
to  assure  ongoing  compliance, 
independent  internal  or  external  testing 
for  compliance,  training  of  casino 
personnel,  the  designation  of  an 
individual  or  individuals  to  assume  the 
responsibility  of  day-to-day  compliance, 
and  the  use  of  all  information  that  is 
available  to  determine  (a)  at  that  point 
in  time  identifying  information  on  a 
person  must  be  obtained  or  verified,  (b) 
when  multiple  currency  transactions 
shall  be  treated  as  a  single  transaction 
under  §  103.22(a)(2),  and  (c)  whether  any 
records  required  under  the  regulations 
must  be  made  and  retained. 
Additionally,  the  compliance  programs 
for  casinos  which  have  automated  data 
processing  systems  would  have  to 
provide  for  the  development  and  use  of 
computer  programs  to  help  assure  Bank 
Secrecy  Act  compliance.  The 
compliance  programs  would  have  to  be 
in  effect  not  later  than  60  days  after 
publication  of  the  final  rule. 

Treasury's  authority  to  require  Bank 
Secrecy  Act  compliance  programs  can 
be  found  at  section  5318(a)(2)  of  title  31 
of  the  United  States  Code.  The  first  four 
requirements  of  the  compliance 
programs  are  the  same  as  those 
contained  in  the  mandatory  compliance 
programs  of  other  financial  institutions 
for  Bank  Secrecy  Act  purposes.  See,  eg., 
12  CFR  21.21  and  12  CFR  208.14.  The 
fifth  requirement  is  imposed  because 
some  casinos  have  filed  the  reports 
required  by  §  103.22(a)  with  incomplete 


information,  even  though  complete 
information  had  been  maintained  in  the 
casinos'  computer  systems;  have  failed 
to  treat  multiple  currency  transactions 
as  a  single  one,  even  though  player 
rating  forms,  when  read  together, 
showed  that  players  had  bought  in  for 
more  than  $10,000  in  cash  during  a  single 
gaming  day;  and  have  failed  to  maintain 
complete  records  under  §  103.36(b). 

The  sixth  requirement  merely  requires 
casinos  to  use  their  automated  data 
processing  systems  to  their  fullest  extent 
to  help  assure  compliance.  It  is  stressed 
that  this  requirement  is  meant  for 
casinos  which  have  such  systems  in 
place  and  use  them  in  the  normal  course 
of  business.  While  casinos  are  not 
required  to  purchase  or  rent  automated 
data  processing  systems  for  the  sole 
purpose  of  enhancing  their  compliance 
with  the  Act  and  regulations,  if  they 
have  a  system  in  place  that  permits 
them  to  aggregate  transactions,  they 
must  use  that  system  for  purposes  of 
complying  with  the  Act. 

New  §  103.54(a)  concludes  with  the 
admonition  that  the  development  and 
implementation  of  compliance  programs, 
standing  alone,  will  not  be  considered  a 
defense  to  any  criminal  or  civil  action 
under  the  Bank  Secrecy  Act  or  the 
regulations  thereunder. 

Amendment  No.  16  would  also  add 
new  §  103.54(b)  to  require  each  casino  to 
use  a  "denominational  imprest  system" 
to  account  for  certain  transactions.  As 
one  facet  of  the  denominational  imprest 
system,  each  casino  employee  who 
engages  in  chip  or  currency 
transactions,  with  customers,  other  than 
those  which  occur  at  the  gaming  tables, 
would  be  responsible  for  a  currency  or  a 
currency  and  chip  inventory  of  a 
recorded  dollar  value  and 
denominational  composition  at  the 
begiiming  of  his  or  her  employment  shift. 
The  inventory  at  the  end  of  the 
employment  shift  must  also  be  recorded 
by  dollar  value  and  denominational 
composition. 

Each  transaction  which  involves  the 
inventory  must  be  accounted  for 
chronologically  and  be  recorded.  The 
transactions  would  include  those  with 
another  area  of  the  casino,  such  as  a 
"chip  bank",  or  with  a  customer,  such  as 
a  payment  of  credit  with  chips.  The 
record  will  include  the  amounts 
involved,  the  denominations  of  currency 
involved,  and  a  brief  description  of  the 
transaction  (e.g..  "redemption  of  chips 
for  one  $50  bill  and  two  $20  bills '). 
Paper  tape,  such  as  bank  teller  tape,  can 
constitute  the  record.  Also,  the  casino 
may  develop  a  code  to  help  expedite 
each  transaction.  By  using  a  code,  the 
casino  can  apply  symbols,  different 
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colors  of  ink,  etc..  to  describe  various 
transactions. 

When  a  transaction  with  a  customer 
involves  $2,500  or  more  in  currency,  the 
casino  would  also  be  required  to  secure, 
verify,  and  record  certain  identifying 
information,  including  social  security 
number  or  taxpayer  identification 
number.  If  such  number  cannot  be 
obtained,  the  casino  will  not  be  deemed 
to  be  in  violation  of  the  rule,  provided 
that  it  has  made  a  reasonable  effort  to 
secure  the  number  and  maintains  a  list, 
made  available  to  the  Secretary  upon 
request,  of  those  persons  from  whom  it 
was  unable  to  obtain  the  number.  The 
name  or  casino  license  number  of  the 
employee  conducting  the  transaction 
must  also  be  recorded. 

The  requirement  to  account  for 
customer  currency  or  chip  transactions 
through  a  denominational  imprest 
system  may  be  exempted  by  the 
Secretary.  In  order  to  obtain  an 
exemption,  a  casino  must  certify  to  the 
Secretary  that  all  of  its  currency  and 
chip  transactions  (other  than  those 
occurring  at  the  gaming  tables]  in 
amounts  greater  than  $10,000  occur  only 
at  one  or  more  stations,  such  as  a 
cashier's  window  in  the  cage;  that  all  of 
its  currency  and  chip  transactions  in 
amounts  between  $2,500  and  $10,000 
inclusive  occur  only  at  one  or  more 
other  stations  and  that  certain 
information  is  recorded  and  verified  at 
those  stations;  and  that  the  stations 
handle  no  other  transactions. 

The  denominational  imprest  system  is 
necessary  to  assure  that  transactions 
accounted  for  as  non-currency  (e.g.,  chip 
transactions]  are  not  currency 
transactions  and  to  provide  an  audit 
trail  presently  not  available  for  cage 
transactions.  While  significantly  new 
requirements  would  be  imposed  for 
customer  transactions,  the  added 
burden  for  internal  transactions  would 
be  insignificant.  Casinos  already 
determine  the  denominational 
composition  of  the  currency  involved  in 
the  internal  transactions  covered  by  the 
proposed  rule.  The  rule  merely  requires 
that  a  record  be  made  of  the 
denominational  composition. 

The  denominational  imprest  system  is 
similar  to  that  used  in  banks,  where  a 
record  is  made  of  each  transaction. 
Again,  as  with  many  banks,  casinos  may 
use  a  "teller  tape"  as  the  required  record 
for  each  customer  transaction  covered 
by  the  rule.  The  system  used  by  banks 
has  proved  to  be  greatly  beneficial  for 
Bank  Secrecy  Act  enforcement 
purposes. 

Amendment  No.  16  would  add  new 
S  103.54(c)  to  define  five  terms  which 
are  used  in  the  regulations  and  pertain 
to  casinos.  "Gaming  day"  would  be 


defined  to  mean  essentially  the  normal 
business  day  of  a  casino.  Moreover,  no 
casino  would  be  permitted  to  maintain 
separate  gaming  days  for  its  various 
divisions,  e.g..  having  a  24-hour  period 
for  cage  transactions  which  is  not  the 
same  jjeriod  for  gaming  table 
transactions.  "Customer"  is  all-inclusive 
and  refers  to  each  person  involved  in  a 
transaction  with  a  casino,  regardless  of 
whether  that  person  engages  in  the 
casino's  gaming  activity.  "Business 
year"  means  the  taxable  year,  for 
purposes  of  subtitle  A  of  title  26  of  the 
United  States  Code,  of  the  casino. 
"Machine-readable"  means  capable  of 
being  read  by  an  automated  data 
processing  system.  "Casino  account 
number"  includes  all  numbers  by  which 
a  casino  identifies  a  customer. 

Finally,  paragraph  (d].  alluded  to  in 
the  discussion  of  Amendment  No.  15 
above,  would  also  be  added  to  new 
§  103.54.  The  new  rule  would  place 
casinos  under  an  ongoing  duty  to  secure 
the  missing  information  contained  in  the 
list  prescribed  by  proposed 
S  103.36(b](15]. 

Executive  Order  12291 

This  proposed  rule,  if  adopted,  would 
not  be  a  major  rule  for  purposes  of 
Executive  Order  12291.  It  is  not 
anticipateda  to  have  an  annual  effect  on 
the  economy  of  $100  million  or  more.  It 
will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers, 
individuals  industries.  Federal,  state,  or 
local  government  agencies,  or 
geographic  regions.  It  will  not  have  any 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets.  A  Regulatory  Impact  Analysis 
therefore  is  not  required. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  under  section 
605(b]  of  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601  et  seq..  that  this  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h]].  Comments  on  these 
requirements  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503, 


Attention:  Desk  Officer  for  the 
Departmental  Offices,  Department  of  the 
Treasury.  Copies  of  such  comments 
should  also  be  submitted  to  the 
Department  at  the  address  previously 
specified. 

The  collections  of  information  in  this 
regulation  are  in  31  CFR  103.22. 103.33. 
103.36,  and  proposed  new  §  103.54.  This 
information  is  required  by  the  Treasury 
Department  to  trace  movements  of  large 
volumes  of  cash  in  casinos.  The 
information  will  be  used  in  the 
enforcement  of  Federal  income  tax  laws 
and  the  investigation  of  criminal 
activities  such  as  money  laundering  and 
drug  trafficking.  The  respondents  and 
recordkeepers  are  business  or  other  for- 
profit  institutions. 

Estimated  total  annual  recordkeeping 
burden:  12,254  hours. 

Estimated  number  of  recordkeepers: 
23. 

Estimated  average  annual  burden  per 
recordkeeper  533  hours. 

Drafting  Information 

The  principal  author  of  this  document 
is  the  Office  of  the  Assistant  General 
Counsel  (Enforcement].  However, 
personnel  from  other  offices  participated 
in  its  development. 

Comments. 

Treasury  requests  written  comments 
from  all  interested  persons  concerning 
the  proposed  amendments.  Oral 
comments  will  not  be  considered  unless 
and  until  reduced  to  writing.  All 
comments  received  before  the  closing 
date  will  be  carefully  considered. 
Comments  received  after  the  closing 
date  and  too  late  for  consideration  will 
be  treated  as  possible  suggestions  for 
future  action.  The  Treasury  Department 
will  not  recognize  any  materials  or 
comments,  including  the  name  of  any 
person  submitting  comments,  as 
confidential.  Any  material  not  intended 
to  be  disclosed  to  the  public  should  not 
be  included  in  the  comments.  All 
comments  submitted  will  be  available 
for  pubhc  inspection  during  the  hours 
that  the  Treasury  is  open  to  the  public. 
The  Treasury  Library  is  located  in  Room 
5030, 1500  Pennsylvania  Avenue  NW., 
Washington,  DC.  Appointments  must  be 
made  to  view  the  comments.  Persons 
wishing  to  view  the  comments 
submitted  should  contact  the  Office  of 
Financial  Enforcement  at  (202)  566-8022 
for  an  appointment.  Treasury  requests 
comments  on  all  aspects  of  this 
proposal,  but  is  particularly  interested  in 
specific  information  about  the 
anticipated  increased  costs  that  each 
individual  proposed  requirement  would 
cause. 


List  of  Subjects  in  31  CFR  Part  103 

Authority  delegation.  Banks  and 
banking,  Currency,  Foreign  Banking, 
Investigation,  Law  enforcement, 
Reporting  and  recordkeeping 
requirements.  Taxes. 

Proposed  Amendments 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  103  is  proposed 
to  be  amended  as  follows: 

PART  103— {AMENDED] 

1.  The  authority  citation  for  Part  103 
would  continue  to  read  as  follows: 

Authority:  Pub.  L  No.  91-508,  Title  1 84 
Stat.  1114  (12  U.S.C.  1829b.  1951-1959);  and 
the  Currency  and  Foreign  Transactions 
Reporting  Act,  Pub.  L  No.  91-508,  Title  U,  84 
Stat.  1118,  as  amended  (31  U.S.C.  5311-5324). 

2.  It  is  proposed  that  §  103.11(g)(7)  be 
revised  to  read  as  follows: 

§  103.1 1    Meaniny  of  terms. 

***** 

(g)  *  *  * 

(7)(i)  Casino.  A  casino  or  gambling 
casino  duly  licensed  to  do  business  as  a 
casino  or  gambling  casino  in  the  United 
States  and  having  gross  annual  gaming 
revenue  in  excess  of  $1,000,000.  The 
term  includes  the  principal  headquarters 
and  every  domestic  branch  or  place  of 
business  of  the  casino. 

(ii)  For  the  purposes  of  this  paragraph, 
"gross  annual  gaming  revenue"  means 
the  gross  gaming  revenue  received  by  a 
casino,  without  regard  to  winnings  paid 
to  players,  during  either  the  previous 
business  year  or  the  current  business 
year  of  the  casino.  A  casino  or  gambling 
casino  which  is  a  casino  for  purposes  of 
this  part  solely  because  its  gross  annual 
gaming  revenue  exceeds  $1,000,000 
during  its  current  business  year,  shall 
not  be  considered  a  casino  for  purposes 
of  this  part  prior  to  the  time  in  its 
current  business  year  that  its  gross 
annual  gaming  revenue  exceeds 
$1,000,000. 
*         *         «         *         * 

3.  It  is  proposed  to  amend  §  103.22  by 
revising  paragraph  (a)(2): 

§  103.22    Reports  of  currency  transactions. 

***** 

(a)  *  *  * 

(2)  Each  casino  shall  file  a  report  of 
each  transaction  in  currency,  involving 
either  cash  in  or  cash  out,  of  more  than 
$10,000.00. 

(i)  Transactions  in  currency  involving 
cash  in  include,  but  are  not  limited  to: 

(A)  Purchase  of  chips  and  tokens. 

(B)  Bets  of  currency, 

(C)  Exchanges  of  currency  for 
currency,  including  foreign  currency, 


(D)  Currency  received  by  a  casino  for 
wire  transfer  from  a  customer, 

(E)  Front  money  deposits. 
(FJ  Safekeeping  deposits, 

(G)  Payments  on  any  form  of  credit, 
including  markers  and  counter  checks, 
and 

(H)  Purchases  of  a  casino's  check. 

(ii)  Transactions  in  currency  involving 
cash  out  include,  but  are  not  limited  to: 

(A)  Currency  paid  by  a  casino  as  a 
result  of  a  wire  transfer  on  behalf  of  a 
customer, 

(B)  Cash  wins  by  a  customer, 

(C)  Front  money  withdrawals, 

(D)  Safekeeping  withdrawals, 

(E)  Redemptions  of  chips  and  tokens, 

(F)  Cashing  of  checks  or  other 
negotiable  instruments, 

(G)  Reimbursements  for  customers' 
transportation  expenses  to  the  casino, 
and 

(H)  Exchanges  of  currency  for 
currency,  including  foreign  currency. 

(iii)  Multiple  currency  transactions 
shall  be  treated  as  a  single  transaction  if 
the  casino  has  knowledge  that  they  are 
by  or  on  behalf  of  any  person  and  result 
in  either  cash  in  or  cash  out  totaling 
more  than  $10,000  during  any  gaming 
day.  For  purposes  of  this  paragraph,  a 
casino  will  be  deemed  to  have  the 
knowledge  described  in  the  preceding 
sentence,  if: 

(A)  Any  employee,  officer,  director, 
sole  proprietor,  or  partner  of  the  casino 
has  knowledge, 

(B)  Or  the  books,  records,  logs, 
information  retained  on  magnetic  disk, 
tape,  or  other  machine-readable  media, 
or  in  any  manual  system,  and  similar 
documents  and  information,  which  the 
casino  maintains  pursuant  to  any  law  or 
regulation  or  within  the  normal  course 
of  its  business,  contain  information 
that  such  multiple  currency  transactions 
have  occurred. 
***** 

4.  It  is  proposed  to  amend  §  103.27  by 
designating  the  present  §103.27  as 
5103.27(a),  and  amending  newly 
designated  (a)  by  adding  at  the 
beginning  the  following: 

§  103.27    Identifcatton  required. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  *  *  *.. 

5.  It  is  further  proposed  to  amend 
§  103.27  by  adding  after  the  existing 
paragraph  a  new  paragraph  (b)  to  read 

as  follows: 

***** 

{b)(l)  If  a  casino  acquires  knowledge, 
solely  as  described  in 
§  103.22(a)(2)(iii)(B),  that  a  cash  buy  in, 
purchase  of  chips  or  tokens,  or  cash  bet 
has  caused  a  customer's  cash  in 
transactions  to  be  treated  as  a  single 
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transaction  in  currency  under 
§103.22(a)(2)(iii),  the  casino  shall  obtain, 
verify  and  record,  within  a  reasonable 
period  of  time  after  such  knowledge  is 
so  acquired,  the  information  described, 
in  the  manner  prescribed,  in  §  103.27(a), 
which  is  then  reasonably  available.  For 
purposes  of  the  preceding  sentence, 
information  shall  be  deemed  reasonably 
available  if  the  customer  is  reasonably 
available. 

(2)  For  special  recordkeeping 
requirements  regarding  this  rule,  see 
§  103.36(b)(15). 

6.  It  is  proposed  to  amend  §  103.36(a) 
by  inserting  in  the  first  sentence  of 
paragraph  (a)  the  following  after  the 
words  "record  of  the":  "name, 
permanent  address,  and". 

7.  It  is  further  proposed  to  amend 

§  103.36(a)  by  inserting  the  following  in 
the  second  sentence  after  the  words 
"shall  secure  the":  "name,  permanent 
address,  and". 

8.  It  is  further  proposed  to  amend 
§  103.36(a)  by  inserting  the  following 
between  the  second  and  third  sentences: 
"The  name  and  address  of  such  person 
shall  be  verified  by  the  casino.  The 
verification  shall  be  made  by 
examination  of  a  document  of  the  type 
described  in  §  103.27(a),  and  the  specific 
identifying  information  shall  be 
recorded  in  the  manner  described  in 

5  103.27(a)." 

9.  It  is  further  proposed  to  amend 

§  103.36  by  adding  new  paragraph  (b)(9), 
to  read  as  follows: 

§  103.36    Additional  records  to  l>e  made 
and  retained  by  casinos. 
*        *        •        •        • 

(b)  *  *  * 

(9)  A  record  of  each  person  that  the 
casino  knows,  or  through  reasonable 
diligence  should  know,  has  bought  in  at, 
bet,  or  purchased  chips  or  tokens  of, 
$2,500  or  more,  through  one  or  more 
transactions  in  currency,  in  a  single 
gaming  day.  The  record  shall  include  the 
name,  permanent  address,  casino 
account  number  (if  any),  and  social 
security  number  or  taxpayer 
identification  number  of  such  person; 
the  date,  time,  and  amount  of  currency 
involved  in  the  transaction(8):  and  the 
name  or  casino  license  number  of  the 
casino  employee  preparing  the  record. 

(i)  The  name  and  address  of  such 
person  shall  be  verified  by  the  casino. 
The  verification  shall  be  made  by 
examination  of  a  document  of  the  type 
described  in  §  103.27(a),  and  the  specific 
identifying  information  shall  be 
recorded  in  the  manner  described  in 
§  103.27(a). 

(ii)  If  the  person  is  a  nonresident  alien, 
the  person's  passport  number  or  a 
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description  of  some  other  government 
document  used  to  verify  the  person's 
identity  shall  be  obtained  and  recorded. 

(iii)  In  the  event  that  a  casino  has 
been  unable  to  secure  the  required 
social  security  number  or  taxpayer 
identification  number,  it  shall  not  be 
deemed  to  be  in  violation  of  this  section 
if  it  has  made  a  reasonable  effort  to 
secure  such  number  and  it  maintains  a 
list  containing  the  names  and  permanent 
addresses  of  those  persons  from  whom 
it  has  been  unable  to  obtain  such 
number  and  makes  the  names  and 
addresses  of  those  persons  available  to 
the  Secretary  upon  request. 

(iv)  If: 

(A)  A  casino  makes  and  retains  the 
records  described  in  §  103.36(b)(8)  when 
a  person  buys  in  at  bets,  or  purchases 
chips  of,  at  least  $2,500  in  currency 
through  one  or  more  transactions  in  a 
gaming  day; 

(B)  Such  records  contain  all  of  the 
information  required  by  this  paragraph 
(b)(9)  and 

(C)  The  customer  information  for  such 
records  is  verified  as  described  in  (b)(9) 
(i)  and  (ii)  of  this  section,  the  casino 
shall  not  be  required  to  make  the 
records  described  in  this  paragraph 
(b)(9). 

10.  It  is  further  proposed  to  amend 
§  103.36  by  adding  new  paragraph 
(b)(10),  to  read  as  follows: 

*  •        *        •        « 

(b)  *  *  • 

(10)  A  record  containing  a  list  of  each 
customer  who  is  known  by  the  casino  by 
more  than  one  name.  The  list  shall 
include  the  name  of  the  customer,  his  or 
her  permanent  address,  casino  account 
number  (if  any),  and  social  security  or 
taxpayer  identification  number  (if 
known  by  the  casino),  and  the  aliases, 
nicknames,  and  other  names  by  which 
the  customer  is  identified.  The  list  shall 
be  reported  to  the  Secretary  or 
Commissioner  of  Internal  Revenue,  upon 
request. 

11.  It  is  further  proposed  to  amend 
§  103.36  by  adding  new  paragraph 
(b)(ll],  to  read  as  follows: 

•  *        •        •        * 

(b)  •  •  • 

(11)  A  separate  record  containing  a 
list  of  each  transaction  between  the 
casino  and  its  customers  of  $2500  or 
more,  involving  the  following  types  of 
instruments: 

(i)  Personal  checks, 
(ii)  Business  checks  (including  casino 
checks), 

(iii)  Official  bank  checks, 
(iv)  Cashier's  checks, 
(v)  Third-party  checks, 
(vi)  Promissory  notes, 
(vii)  Traveler's  checks,  and 


(viii)  Money  orders. 
The  list  will  contain  the  time,  date,  and 
amount  of  the  transaction;  the  name  and 
permanent  address  of  the  customer;  the 
type  of  instrument;  the  name  of  the 
drawee  or  issuer  of  the  instrument;  all 
reference  numbers  (e.g.,  casino  account 
number,  personal  check  number,  ete.); 
and  the  name  or  casino  license  number 
of  the  casino  employee  who  conducted 
the  transaction.  Applicable  transactions 
will  be  placed  on  the  list  in  the 
chronological  order  in  which  they  occur. 

12.  It  is  further  proposed  to  amend 
§  103.36  by  adding  new  paragraph 
(b](12),  to  read  as  follows: 

•  *        t        *        * 

(b)  *  *  * 

(12)  A  record  containing  a  list  of  wire 
transfers  of  $2,500  or  more,  into  and  out 
of  a  casino,  on  behalf  of  the  customers 
of  the  casino.  The  record  will  list  the 
time,  date,  and  amount  of  the 
transaction;  the  outside  place  of 
origination  or  destination  of  the  transfer 
any  advice,  request,  or  instuction 
received  or  given  regarding  the  transfer; 
the  name,  address,  and  casino  account 
number  (if  any]  of  the  customer,  and  the 
name  of  casino  license  number  of  the 
casino  employee  conducting  the 
transaction. 

13.  It  is  further  proposed  to  amend 
S  103.36  by  adding  new  paragraph 
(b)(13),  to  read  as  follows: 

•  •        *        •        • 

(b)  *  *  * 

(13)  A  copy  of  the  compliance 
program  described  in  S  103.54(a). 

(14)  It  is  further  proposed  to  amend 
§  103.36  by  adding  new  paragraph 
(b)(14),  to  read  as  follows: 

•  *        *        •        • 

(b)  *  *  * 

(14)  All  documents  and  codes 
prepared  in  conjunction  with  the 
operation  of  the  denominational  imprest 
system,  or  the  system  to  be  used  if  the 
denominational  imprest  system  is 
exempted  by  the  Secretary,  as  described 
in  §  103.54(b). 

(15)  It  is  further  proposed  to  amend 
S  103.36  by  adding  new  paragraph 

(b)(15),  to  read  as  follows: 

***** 

(b)  •  •  • 

(15)  A  record  that  contains  a  list  of 
each  person  on  which  the  casino  was 
required,  solely  be  operation  of  S  103.27 
(b)(1),  to  verify  and  record  the 
information  described  in  §  103.27(a),  but 
the  information  was  not  reasonably 
available,  within  the  meaning  of  §  103.27 
(b)(1).  The  list  shall  contain  any 
identifying  information  on  the  person 
which  is  available;  a  description  of  the 
specific  information  that  was  not 
obtained,  verified,  or  recorded;  and  the 


time,  date,  and  amount  of  the 
transaction  or  transactions  that  caused 
the  operation  of  §  103.27  (b)(1). 

16.  It  is  proposed  to  add  new  §  103.54 
immediately  after  §  103.53,  to  read  as 
follows: 

§  103.54    Special  rules  for  casinos. 

(a)  Compliance  programs.  (1)  On  or 
before  [60  days  after  publication  of  this 
rule  in  the  Federal  Register],  each  casino 
shall  develop  and  implement  a  written 
program  reasonably  designed  to  assure 
and  monitor  compliance  with  the 
requirements  set  forth  in  subchapter  II 
of  chapter  53  of  Title  31  of  the  United 
States  Code  and  the  regulations 
contained  in  this  Part. 

(2)  At  a  minimum,  each  compliance 
program  shall  provide  for: 

(i)  A  system  of  internal  controls  to 
assure  ongoing  compliance, 

(ii)  Internal  and/or  external 
independent  testing  for  compliance, 

(iii)  Training  of  casino  personnel. 

(iv)  An  individual  or  individuals  to 
assure  day-to-day  compliance, 

(v)  Using  all  available  information  to 
determine: 

(A)  When  required  by  this  part,  the 
name,  address,  social  security  number, 
and  other  information,  and  verification 
of  the  same,  of  a  person; 

(B)  The  point  in  time  at  which  multiple 
currency  transactions  will  be  treated  as 
a  single  transaction  for  purposes  of 

S  103.22(a)(2);  and 

(C)  Whether  any  record  as  described 
in  Subpart  C  of  this  part  must  be  made 
and  retained;  and 

(vi)  For  casionos  that  have  automated 
data  processing  systems,  the 
development  and  use  of  automated 
programs  to  aid  in  assuring  compliance. 

(3)  Compliance  with  the  requirements 
of  this  paragraph,  in  and  of  itself,  shall 
not  be  considered  a  defense  to  any 
criminal  or  civil  action  involving  a 
violation  of  subchapter  II  of  chapter  53 
of  title  31  of  the  United  States  Code  or 
the  regulations  contained  in  this  part. 

(b)  Denominational  imprest  system. 
(1)  On  or  before  [60  days  after 
publication  in  the  Federal  Register], 
each  casino  shall  develop  and  use  a 
denominational  imprest  system  to 
account  for  the  following  transactions: 

(i)  With  its  customers,  all  transactions 
involving  chips,  currency,  or  any 
combination  of  chips  and  currency  other 
than  those  that  occur  at  the  gaming 
tables; 

(ii)  The  segregation  of  currency  for 
transfer  to  another  financial  institution; 

(iii)  The  receipt  of  currency  from 
another  financial  institution;  and 
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(iv)  The  inventorying  of  currency  that 
has  been  transferred  from  the  games  to 
the  casino's  central  location  for  custody 
of  the  casino's  currency. 

(2)(i)  For  the  transactions  described  in 
paragraph  (b)(l)(i),  each  denominational 
imprest  system  shall: 

(A)  Provide  individual  imprest 
inventories  of  currency  of  chips  and 
currency  for  each  employee  who  is 
responsible  for  conducting  such 
transactions; 

(B)  Assure  the  recording  of  the 
beginning  and  ending  inventory  of  each 
individual  imprest  inventory  by  dollar 
value  and  denominational  composition, 
and 

(C)  Provide  for  the  chronological 
recording  of  (1)  all  such  transactions 
and  (2)  all  transactions  involving  the 
individual  imprest  inventories  and  any 
other  place  in  the  casino  (e.g.,  a  "chip 
bank").  The  record  shall  contain  the 
amount  and  a  brief  description  of  the 
transaction,  including  the 
denominational  composition  of  all 
currency  involved  (e.g..  "redemption  of 
chips  for  one  $50  bill  and  two  $20  bills" 
or  "payoff  of  credit  with  chips").  Paper 
tape  containing  the  amount, 
denominational  composition,  and 
description  meets  this  requirement.  The 
description  may  be  coded,  so  long  as  a 
single  code  is  used  uniformly  in 
recording  the  transactions,  and  is  made 
available  to  the  Secretary  upon  request. 

(ii)  When  a  transaction  described  in 
paragraph  (b)(l](i]  of  this  section 
involves  cash  in  or  cash  out  of  $2,500  or 
more  in  currency,  the  casino  shall,  in 
addition  to  all  other  requirements  of  this 
section,  prepare  a  record  containing  the 
customer's  name,  permanent  address, 
casino  account  number  (if  any),  and 
social  security  number  of  taxpayer 
identification  number  the  date  and  time 
of  the  transaction;  and  the  name  or 
casino  license  number  of  the  casino 
employee  conducting  the  transaction. 
The  customer's  name  and  address  shall 
be  verified  as  described  in  §  103.27(a).  If 
the  customer  is  a  nonresident  alien,  the 
casino  shall  also  record  the  customer's 
passport  number  or  a  description  of 
some  other  government  document  used 
to  verify  the  person's  identity.  In  the 
event  that  a  casino  is  unable  to  secure 
the  social  security  number  or  taxpayer 
identification  number,  it  shall  not  be 
deemed  to  be  in  violation  of  this  section 
if  it  has  made  a  reasonable  effort  to 
secure  such  number  and  maintains  a  list 
containing  the  names  and  permanent 
addresses  of  those  persons  from  whom 
it  has  been  unable  to  obtain  such 
numbers  and  makes  the  names  and 
addresses  of  those  persons  available  to 
the  Secretary  upon  request. 


(3)  For  the  transactions  described  in 
paragraph  (b)(1)  (ii),  (iii),  and  (iv)  of  this 
section  the  casino  must  prepare  and 
keep  a  record  containing  the  following 
information:  the  type  of  transaction 
involved  (e.g.,  a  "drop  count");  the 
number  of  all  denominations  of  currency 
involved  (eg.,  10  $100  bills,  50  $50  bills, 
25  $20  bills,  etc.);  the  specific  place  of 
origination  or  destination  of  the 
currency  (eg.,  the  name  of  a  commerical 
bank,  the  table  number  of  currency 
transferred  from  a  game  to  the  cage, 
etc.);  the  time  and  date  of  the 
transaction;  and  the  name  of  casino 
license  number  of  the  employee  who 
prepares  the  record. 

(4)  The  Secretary  may  exempt  a 
casino  from  the  requirements  of  this 
paragraph  that  relate  to  the  transactions 
described  in  paragraph  (b)(l)(i)  of  this 
section.  The  exemption  may  be  granted, 
provided  the  casino  certifies  to  the 
Secretary  that: 

(i)  All  of  the  tranactions  described  in 
paragraph  (b)(l)(i),  of  this  section,  which 
are  in  a  amounts  in  excess  of  $10,000, 
occur  only  at  one  or  more  stations,  and 
such  stations  handle  no  other 
transactions; 

(ii)  All  of  the  transactions  described  in 
paragraph  (b)(l)(i)  of  this  section,  which 
are  in  amounts  of  $2,500  through  and 
including  $10,000,  occur  only  at  one  or 
more  stations,  and  such  stations  handle 
no  other  transactions;  and 

(iii)  For  each  transaction  occurring  at 
the  station  or  stations  described  in 
paragraph  (b)(4)(ii)  of  this  section,  a 
record  is  prepared,  retained,  and  made 
available  to  the  Secretary  upon  request, 
of  the  nams,  permanent  address,  casino 
account  number  (if  any),  and  social 
security  number  or  taxpayer 
identification  number  of  the  customer 
involved,  the  passport  number  or  a 
description  of  some  other  government 
document  if  the  customer  is  a 
nonresident  alien,  the  date,  time,  and 
amount  of  the  currency  involved  in  the 
transaction;  a  brief  description  of  the 
transaction;  and  the  name  of  casino 
license  number  of  the  casino  employee 
conducting  the  transaction.  The  name 
and  address  of  the  customer  shall  be 
verifed  as  described  in  §  103.27(a).  In 
the  event  that  a  casino  is  unable  to 
secure  the  social  security  or  taxpayer 
identification  number,  it  shall  not  be 
deemed  to  be  in  violation  of  this  section 
if  it  has  made  a  reasonable  effort  to 
secure  such  number. 

(c)  Special  terms.  As  used  in  this  part, 
as  applied  to  casinos: 

(1)  Gaming  day  means  the  normal 
business  day  of  a  casino.  For  a  casino 
that  offers  24  hour  gaming,  the  term 
means  that  24  hour  period  by  which  the 
casino  keeps  its  books  and  records  for 


business,  accounting,  and  tax  purposes. 
For  purposes  of  the  regulations 
contained  in  this  part,  each  casino  may 
have  only  one  gaming  day,  common  to 
all  of  its  divisions. 

(2)  Customer  includes  every  person 
who  is  involved  in  a  transaction  to 
which  this  part  applies,  with  a  casino, 
whether  or  not  that  person  participates, 
or  intends  to  participate,  in  the  gaming 
activities  offered  by  that  casino. 

(3)  Business  year  means  the  annual 
accounting  period,  such  as  a  calendar  or 
fiscal  year,  by  which  a  casino  maintains 
its  books  and  records  for  purposes  of 
subtitle  A  of  title  26  of  the  United  States 
Code. 

(4)  Machine-readable  means  capable 
of  being  read  by  an  automated  data 
processing  system. 

(5)  Casino  account  number  means  any 
and  all  numbers  by  which  a  casino 
identifies  a  customer. 

(d)  Ongoing  identification 
requirements.  Casinos  shall  be  under  a 
continuous  duty  to  obtain  and  record  all 
missing  information  contained  in  the  list 
required  by  paragraph  (b)(15)  of 
§  103.36,  whenever  the  information 
becomes  reasonably  available. 

Dated:  July  26. 1988. 
Gerald  L.  Hilsher, 

Deputy  Assistant  Secretary  (Law 
Enforcement). 

[PR  Doc.  88-18630  Filed  8-17-88:  8:45  am] 

BILUNG  CODE  4S1&-2S-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  94 
[PR  Docket  88-191] 

Amendment  of  the  Commission's 
Rules  Concerning  Point-to-MuttipoInt 
Use  of  Certain  Bands  and  General 
Procedures  for  Filing  an  Application  in 
tlie  Microwave  Service 

AGENCY:  Federal  Communications 
Commission. 

action:  Order  granting  extension  of 
time. 

SUMMARY:  The  Private  Radio  Bureau  has 
adopted  an  Order  granting  the  Motion 
for  Extension  of  Time  to  file  reply 
comments  filed  by  Harris  Corporation. 
DATE:  The  reply  comment  period  is 
extended  to  August  16, 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 
Herb  Zeiler,  Rules  Branch,  Land  Mobile 
and  Microwave  Division,  Private  Radio 
Bureau,  (202)  634-2443. 
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SUPPLEMENTARY  INFORMATION: 

1.  On  April  21, 1988,  the  Commission 
adopted  a  Notice  of  Proposed  Rule 
Making  (Notice)  in  the  above-captioned 
matter  (53  FR  23132  (June  20, 1988)). 
Comments  on  the  Notice  were  due  July 
18, 1988.  and  reply  comments  are  due  on 
or  before  August  2, 1988. 

2.  On  July  22, 1988.  The  Community 
Telecommunications  Network  (CTN) 
filed  a  Motion  to  Accept  Late-Filed 
Conunents.  In  order  to  allow  all 
interested  parties  to  have  the  full  fifteen 
days  to  respond  to  these  comments, 
CTN  requests  a  four  day  extension  of 
the  date  for  submitting  reply  comments. 
The  Harris  Corporation  (Harris)  also 
requested  the  Commission  extend  the 
time  for  filing  reply  comments.  Harris 
contends  that  two  weeks  does  not  allow 
sufficient  time  for  thoroughly  analyzing 
the  comments.  It  asks  that  the  time  for 
filing  reply  comments  be  extended  to 
August  16,  1988. 

3.  It  appears  that  the  public  interest 
would  be  served  by  granting  an 
additional  period  in  order  to  afford 
interested  parties  a  full  opportunity  to 
respond  to  all  the  comments,  including 
CTN's.  Therefore,  we  will  extend  the 
reply  comment  deadline  until  August  16, 
1988. 

4.  Accordingly,  it  is  ordered,  pursuant 
to  the  authority  set  forth  in  S  0.331  of  the 
Commission's  Rules  and  Regulations, 
that  interested  parties  have  until  August 
16, 1988,  to  file  reply  conunents  in  this 
proceeding. 

Federal  Communicatioiu  Commission. 
Ralph  A.  Hallw, 
Chief.  Private  Radio  Bureau. 
[FR  Doc  88-18762  Filed  8-17-88;  8:45  am] 

MLIMQ  COOC  tril-OI-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  393  and  571 
[NHTSA  Doci(«t  No.  88-14,  Notic*  1] 

Federal  Motor  Vehide  Safety 
Standards;  Parts  and  Accessories 
Necessary  for  Safe  Operation 

agency:  Federal  Highway 
Administration  (FHWA),  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  DOT. 

ACTION:  Request  for  comments;  Grant  of 
petition  for  rulemaking. 

SUKNUARY:  Mr.  W.  A.  Ban-  submitted  a 
petition  to  NHTSA  concerning  the 
devices  which  connect  heavy  truck 


tractors  and  trailers.  According  to  the 
petitioner,  present  designs  of  the  lock  of 
the  fifth  wheel  of  tractors  and  the 
kingpin  on  trailers  make  it  possible  for 
the  driver  to  obtain  what  is  called  a 
"high  hitch,"  or  false  latch,  when  a 
trailer  is  connected  to  a  tractor.  Mr.  Ban- 
stated  that  if  a  high  hitch  occurs,  the 
trailer  may  separate  from  the  tractor 
during  highway  driving.  After  evaluating 
the  petition,  NliTSA  has  concluded  that 
the  issues  raised  by  the  petitioner 
should  be  addressed  in  rulemaking.  This 
notice  grants  Mr.  Barr's  petition  and 
requests  comments  on  a  number  of 
issues  concerning  high  hitches.  This 
notice  is  being  issued  jointly  with 
FHWA,  since  some  of  the  issues  relate 
to  the  possible  regulation  of  vehicles 
currently  in  use  as  well  as  newly 
manufactured  vehicles. 
DATES:  Comments  must  be  received  on 
or  before  October  17. 1988. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  set  forth 
above  and  be  submitted  (preferably  in 
10  copies)  to  the  Docket  Section. 
National  Highway  Traffic  Safety 
Administration,  Room  5109, 400  Seventh 
Street.  SW.,  Washington,  DC  20590. 
Docket  hours  are  from  8  a.m.  to  4  p.m., 
Monday  through  Friday. 

NHTSA  is  responsible  for  compiling 
the  information  received  in  response  to 
this  notice.  Written  comments  should  be 
submitted  only  to  NHTSA. 
FOR  FURTHER  INFORMATION  CONTACT 
NHTSA:  Mr.  Richard  Carter,  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street.  SW.,  Washington. 
DC  20590.  Telephone:  (202)  366-5274. 
FHWA:  Mr.  Thomas  Kozlowski.  Office 
of  Motor  Carrier  Standards,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Telephone:  (202)  366-2981. 
SUPPLEMENTARY  INFORMATION:  Mr.  W. 
A.  Barr  submitted  a  petition  to  NHTSA 
concerning  the  devices  which  connect 
tractors  and  trailers.  According  to  the 
petitioner,  present  designs  of  the  kingpin 
on  trailers  and  the  lock  of  the  fifth  wheel 
of  tractors  make  it  possible  for  the 
driver  to  obtain  what  is  called  a  "high 
hitch,"  or  false  latch,  when  the  tractor  is 
connected  to  a  trailer.  Mr.  Barr  stated 
that  if  a  high  hitch  occiu-s,  the  trailer 
may  separate  from  the  tractor  during 
highway  driving.  According  to  the 
petitioner,  the  accidents  which  have 
occurred  from  high  hitches  are  not 
frequent,  but  usually  are  very  serious 
when  an  automobile  strikes  an 
uncontrolled  trailer  which  has  separated 
from  a  tractor. 

Mr.  Barr  characterized  his  petition  as 
one  requesting  the  agency  to  commence 


a  proceeding  to  determine  whether  to 
issue  an  order  concerning  notification 
and  remedy  of  a  defect  in  equipment 
that  relates  to  motor  vehicle  safety.  The 
petitioner  requested  that  NHTSA 
"require  an  SAE  standard  for  the 
kingpin  which  will  not  permit  a  high 
hitch."  The  petitioner  stated  that  this 
may  also  mean  changes  to  the  fifth 
wheel  locks.  Mr.  Barr  stated  that  one 
possible  approach  would  be  to  make  the 
bottom  diameter  of  the  kingpin  larger 
than  the  diameter  of  the  recess  in  the 
lock  so  that  the  hinge  lock  cannot  be 
closed  if  the  bottom  of  the  kingpin  is 
placed  in  the  recess  during  the  hitching 
process. 

Since  Mr.  Barr  requested  a  "standard" 
to  prevent  high  hitches,  NHTSA  is 
treating  the  petition  as  one  for 
rulemaking.  The  agency  notes  that  it 
does  not  issue  "SAE  standards."  but 
instead  issues  Federal  motor  vehicle 
safety  standards,  pursuant  to  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act.  SAE  standards  are  voluntary 
standards,  published  by  the  Society  of 
Automotive  Engineers  (SAE). 

As  part  of  its  efforts  to  evaluate  Mr. 
Barr's  petition,  NHTSA  contacted 
several  manufacturers  of  fifth  wheels 
about  high  hitches.  The  agency  was 
advised  by  some  manufacturer 
representatives  that  it  is  possible  to 
false  latch  most  of  the  designs  on  the 
market.  It  was  generally  contended, 
however,  that  it  is  the  responsibility  of 
the  truck  driver  to  conduct  an  inspection 
to  ensure  a  proper  connection.  NHTSA 
believes,  based  on  discussions  with 
heavy  truck  fleet  managers,  that  a 
typical  estimate  for  high  hitches  is  about 
two  or  three  per  year  for  a  fleet  of  one 
thousand  trucks,  and  that  most 
separations  occur  before  the  truck 
reaches  the  public  highway. 

NHTSA  understands  that  at  least  one 
fifth  wheel  design,  produced  by  Fontaine 
Truck  Equipment  Company,  was 
designed  to  prevent  high  hitches.  The 
agency  believes  that  the  design  does  not 
cost  more  than  other  fifth  wheel  designs. 

NHTSA  also  analyzed  available 
accident  data.  The  agency  recently 
completed  a  study  in  which  six  years  of 
accident  data  collected  by  the  (Office  of 
Motor  Carriers  (OMC,  formerly  the 
Bureau  of  Motor  Carrier  Safety  or 
BMCS)  were  screened  for  accidents 
related  to  coupling  defects.  The  data 
showed  coupling  defects  involved  in  353 
out  of  188.836  accidents.  Forty-three  of 
the  353  fell  in  the  categories  of  accidents 
which  were  preceded  by  semi-trailer 
separation  or  of  accidents  which  may 
have  been  preceded  by  semi-trailer 
separation. 
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Two  studies  published  in  1985  and 
1986  by  the  University  of  Michigan 
Transportation  Research  Institute,  based 
upon  a  combination  of  PARS  and  OMC 
data,  showed  tractor-trailer  separation 
as  a  primary  cause  of  the  accident  in 
0.24  percent  of  the  accidents  studied. 
However,  some  of  the  accidents  were 
not  related  to  fifth  wheels. 

After  evaluating  Mr.  Barr's  petition, 
NHTSA  has  concluded  that  there  is  a 
reasonable  possibility  that  the  order 
requested  in  the  petition  will  be  issued 
at  the  conclusion  of  a  rulemaking 
proceeding.  The  agency  therefore  grants 
the  petition.  The  accident  data  cited 
above  indicate  that  high  hitches  do  not 
result  in  a  large  number  of  accidents. 
However,  the  separation  of  a  trailer 
from  a  tractor  during  highway  driving 
could  result  in  serious  consequences. 
NHTSA  beUeves  that  this  may  be  an 
area  where  safety  benefits  could  be 
obtained  by  low  cost  design  changes. 

In  order  to  obtain  assistance  in 
conducting  further  analysis  of  the  safety 
issues  related  to  high  hitches,  this  notice 
requests  public  comments.  The  notice  is 
being  issued  jointly  with  FHWA,  since 
some  of  the  issues  relate  to  the  possible 
regulation  of  vehicles  currently  in  use  as 
well  as  newly  manufactured  vehicles. 
(NHTSA's  standards  apply  only  to  new 
vehicles,  while  FHWA's  standards 
apply  to  vehicles  in  use.)  NHTSA  and 
FHWA  are  particularly  interested  in 
comments  on  the  following  questions: 

1.  What  information  is  available  about 
separation  of  tractors  and  trailers  during 
driving,  both  on-the-highway  and  before 
the  combination  reaches  the  highway? 
What  are  the  causes  of  such 
separations?  What  is  the  frequency  of 

I  high  hitches? 

2.  What  information,  including  data 
and  accident  analyses,  is  available 
concerning  accidents  caused  by 
separation  of  tractors  and  trailers  during 
driving?  How  many  of  these  separations 
are  attributable  to  high  hitches? 

3.  How  can  kingpins  and  fifth  wheels 
be  designed  to  prevent  high  hitches? 
What  current  designs  of  kingpins  and 
fifth  wheels  prevent  high  hitches?  What 
changes  would  be  needed  to  other 
designs  to  prevent  high  hitches?  Do 
current  patents  present  any  limitations 
in  making  such  changes?  What  would  be 
the  costs  of  redesigns  needed  to  prevent 
high  hitches? 

4.  Should  NHTSA  develop 
requirements  to  prevent  high  hitches? 
What  types  of  tests  and  performance 
requirements  should  be  considered  by 
the  agency  if  it  develops  such 
requirements?  Should  such  requirements 
address  both  kingpins  and  fifth  wheels? 

5.  Should  a  possible  requirement  for 
preventing  high  hitches  be  applicable  to 


vehicles  currently  in  use  as  well  as  to 
newly  manufactured  vehicles?  How 
could  current  vehicles  be  retrofitted  lo 
prevent  high  hitches?  What  would  be 
the  cost  of  retrofitting  current  vehicles  to 
prevent  high  hitches? 

The  granting  of  this  petition  does  not 
mean  that  a  rule  will  necessarily  be 
issued.  The  determination  of  whether  to 
issue  a  rule  is  made  in  the  course  of  the 
rulemaking  proceeding,  in  accordance 
with  statutory  criteria. 

Interested  persons  are  invited  to 
submit  comments.  It  is  requested  but  not 
required  that  10  copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  393  and 
571 

Highways  and  roads.  Highway  safety, 
Imports,  Motor  carriers,  Motor  vehicle 
safety.  Motor  vehicles.  Rubber  and 
rubber  products.  Tires. 

Issued  on  August  12, 1988. 
Robert  E.  Farris, 
Federal  Highway  Administrator. 
Barry  Fetrice, 

Associate  Administrator  for  Rulemaking, 
NHTSA. 

(PR  Doc.  88-18723  Filed  8-17-88;  8:45  am] 
BILLING  CODE  4910-59-M 


49  CFR  Part  571 

I  Docket  No.  88-12;  Notice  1 1 
RIN:  2127-AC50 

Federal  Motor  Vehicle  Safety 
Standards  Hydraulic  Brake  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  Standard  No.  105,  Hydraulic 
Brake  Systems,  requires  vehicles  to 
have  one  or  more  brake  system 
indicator  lamps,  to  warn  the  driver 
about  certain  types  of  brake  failure  and 
to  indicate  application  of  the  parking 
brake.  Section  S5.3.2  of  the  standard 
requires  that  the  brake  system  indicator 
lamps  be  activated  automatically  when 
the  vehicle  is  started,  to  check  whether 
the  lamp  bulbs  are  burned  out.  That 
section  also  provides  that  in  vehicles 
equipped  with  an  automatic 
transmission,  the  activation  as  a  check 
of  lamp  function  is  not  required  when 
the  transmission  shift  lever  is  in  a 
forward  or  reverse  drive  position,  since 
the  vehicle  cannot  be  started  when  the 
transmission  shift  lever  is  in  those 
positions.  This  notice  proposes  to  amend 
the  standard  to  provide  that  the 
activation  as  a  check  of  lamp  function  is 
not  required  under  any  condition  in 
which  a  vehicle  cannot  be  started  due  to 
operation  of  an  interlock  switch.  This 
rulemaking  results  from  a  petition  for 
rulemaking  submitted  by  Mazda. 
DATES:  Comments  must  be  received  on 
or  before  October  17, 1988.  The 
proposed  requirements  would  be 
effective  30  days  after  publication  of  a 
final  rule  in  the  Federal  Register. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
Room  5109,  400  Seventh  Street.  SW.. 
Washington,  DC  20590.  Docket  hours  are 
8  a.m.  to  4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Vernon  Bloom.  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington.  DC 
(202-366-5277). 

SUPPLEMENTARY  INFORMATION:  Standard 
No.  105,  Hydraulic  Brake  Systems, 
requires  vehicles  to  have  one  or  more 
brake  system  indicator  lamps,  to 
provide  a  warning  about  certain  types  of 
brake  failure  and  to  indicate  application 
of  the  parking  brake.  Section  S5.3.2  of 
the  standard  requires  that  the  brake 
system  indicator  lamps  be  activate 
automatically  when  the  vehicle  is 
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started,  to  provide  a  check  of  lamp 
function.  That  section  reads  as  follows: 

All  indicator  lamps  shall  be  activated  as  a 
check  of  lamp  function  either  when  the 
ignition  (start)  switch  is  turned  to  the  "on" 
(run)  position  when  the  enigne  is  not  running, 
or  when  the  ignition  (start)  switch  is  in  a 
position  l>etween  "on"  (run)  and  "start"  that 
is  designated  by  the  manufacturer  as  a  check 
position.  However,  in  vehicles  equipped  with 
an  automatic  transmission,  the  activation  as 
a  check  of  lamp  function  is  not  required  when 
the  transmission  shift  lever  is  in  a  forward  or 
reverse  drive  position. 

The  second  sentence  of  section  S5.3.2 
was  not  originally  included  in  Standard 
No.  105.  In  adding  the  sentence,  NHTSA 
stated  the  following: 

*  •  *  Toyota  Motor  Sales,  Inc.  has 
requested  confirmation  that  S5.3.2  of  the 
standard  requires  a  check  of  the  brake 
system  indicator  lamp  function  only  when  the 
transmission  shift  lever  is  in  the  "P"  (park)  or 
"N"  (neutral)  position  (in  the  case  of  vehicles 
virith  automatic  transmission).  The  literal 
wording  of  S5.3.2  requires  a  check  of  lamp 
function  without  regard  to  the  position  of  the 
transmission  shift  lever,  whenever  the 
ignition  switch  is  turned  to  the  "on"  position 
when  the  engine  is  not  running,  or  when  the 
ignition  switch  is  in  a  position  between  "on" 
and  "start"  that  is  designated  by  the 
manufacturer  as  a  check  position.  In  the  case 
of  vehicles  with  an  automatic  transmission, 
however,  this  wording  does  not  reflect  the 
NHTSA's  intent  with  respect  to  check 
function.  To  properly  reflect  this  intent,  the 
language  of  S5.3.2  is  hereby  modified  in 
accordance  with  Toyota's  request  *  *  *.  40 
FR  42872,  September  27, 1975. 

NHTSA  notes  that  since  the  purpose 
of  section  S5.3.2  of  Standard  No.  105 
was  to  provide  an  automatic  check  of 
lamp  function  each  time  the  vehicle  was 
started,  it  was  unnecessary  to  require 
the  check  function  in  situations  where 
the  vehicle  could  not  be  started. 
Standard  No.  102,  Transmission  Shift 
Lever  Sequence,  Starter  Interlock,  and 
Transmission  Braking  Effect,  requires 
for  vehicles  equipped  with  automatic 
transmission  that  the  engine  starter  be 
inoperative  when  the  transmission  shift 
lever  is  in  a  forward  or  reverse  drive 
position.  Since  vehicle  equipped  with 
automatic  transmission  could  not  be 
started  when  the  transmission  shift 
lever  is  in  a  forward  or  reverse  drive 
position,  it  was  unnecessary  to  require 
the  check  function  when  the 
transmission  shift  lever  is  in  either  of 
those  positions. 

Mazda  submitted  a  petition  for 
rulemaking  requesting  an  amendment  of 
section  S5.3.2'8  provision  limiting  the 
conditions  under  which  the  lamp  check 
function  must  be  provided.  That 
company  stated  that  the  provision, 
which  now  applies  only  to  vehicles 
equipped  with  automatic  tranmissions. 


should  also  apply  to  manual  tranmission 
vehicles  which  are  equipped  with  a 
clutch  pedal  interlock  switch.  Mazda 
stated  that  this  tjrpe  of  interlock  switch 
prevents  the  engine  from  starting  unless 
the  clutch  pedal  is  fully  depressed,  and 
is  analogous  to  the  starter  interlock 
required  by  Standard  No.  102  for 
vehicles  equipped  with  automatic 
transmissions. 

Mazda  also  asserted  that  overall  cost 
effectiveness,  and  to  a  lesser  degree, 
safety,  would  be  enhanced  by  its 
requested  amendment.  According  to  the 
petitioner,  the  amendment  would  enable 
manufactiu'ers  to  employ  a  single  wiring 
harness  for  the  brake  system  indicator 
lamp  circuit  for  vehicles  equipped  with 
both  manual  and  automatic 
transmissions.  That  company  stated  that 
it  currently  designs,  produces  and 
installs  two  separate  brake  system 
indicator  lamp  harnesses,  one  for 
manual  transmission  vehicles  and  the 
other  for  automatic  transmission 
vehicles,  which  results  in  unnecessary 
additional  costs.  Mazda  also  stated  that 
its  requested  amendment  would  provide 
an  incentive  for  manufacturers  to 
provide  clutch  pedal  starter  interlock 
switches  for  vehicles  not  so  currently 
equipped.  That  company  stated  that 
unexpected  motion  of  the  vehicle  during 
engine  activation  would  be  reduced  as 
the  clutch  pedal  would  be  depressed 
more  often  in  a  wider  variety  of  vehicles 
prior  to  engine  activation. 

NHTSA  agrees  with  the  petitioner 
that,  for  purposes  of  section  S5.3.2's 
provision  limiting  the  conditions  under 
which  the  lamp  check  function  must  be 
provided,  a  clutch  pedal  interlock  switch 
for  manual  transmission  vehicles  is 
analogous  to  the  starter  interlock 
required  by  Standard  No.  102  for 
vehicles  equippped  with  automatic 
transmissions.  Since  the  purpose  of 
section  S5.3.2  of  Standard  No.  105  is  to 
provide  an  automatic  check  of  lamp 
functions  each  time  the  vehicle  is 
started,  the  agency  tentatively 
concludes  that  it  is  unnecessary  to 
require  the  check  function  under  any 
condition  where  a  vehicle  cannot  be 
started  due  to  operation  of  an  interlock 
switch.  The  agency  therefore  grants 
Mazda's  petition  and  is  proposing  to 
amend  Standard  No.  105  accordingly. 
NHTSA  believes  that  the  proposed 
amendment  would  increase 
manufacturer  flexibility  without  any 
adverse  impact  on  safety. 

Since  the  proposed  amendment  would 
impose  no  new  requirements  but  would 
instead  increase  manufacturer  flexibility 
by  relieving  a  restriction,  the  agency  is 
proposing  that  the  amendment  become 
effective  30  days  after  publication  of  a 
flnal  rule. 


The  agency  has  analyzed  this 
proposal  and  determined  that  it  is 
neither  "major"  within  the  meaning  of 
Executive  Order  12291  nor  "significant" 
within  the  meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  agency  has  determined 
that  the  economic  effects  of  the 
proposed  amendment  would  be  so 
minimal  that  a  full  regulatory  evaluation 
is  not  required.  Since  the  proposed 
amendment  would  impose  no  new 
requirements  but  simply  permit 
additional  flexibility  in  the  design  of  the 
wiring  harnesses  for  brake  system 
indicator  lamps,  any  cost  impacts  would 
be  in  the  nature  of  small, 
nonquantifiable  cost  savings. 

In  accordance  with  the  Regulatory 
Flexibility  Act.  fWTSA  has  evaluated 
the  effects  of  this  section  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  proposed  amendment 
would  not  have  a  signiHcant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  businesses,  small 
organizations,  and  small  governmental 
units  would  be  affected  by  the  proposed 
amendment  only  to  the  extent  that  they 
purchase  motor  vehicles.  For  the 
reasons  discussed  above,  the 
amendments  would  not  significantly 
affect  vehicle  price.  Accordingly,  no 
regulatory  flexibility  analysis  has  been 
prepared. 

The  agency  has  also  analyzed  this 
proposed  rule  for  the  purposes  of  the 
National  Environmental  Policy  Act,  and 
detemined  that  the  proposed  rule  would 
not  have  any  significant  impact  on  the 
quality  of  the  human  environment. 

Finally,  this  proposed  rule  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  the  proposed  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  533.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
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address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
,  information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

Ust  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consi'Jei  tion  of  the  foregoing,  49 
CFR  Part  S'^l  would  be  amended  as 
follows: 

PART  571— (AMENDED] 

'      1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

§571.105    (Amended] 

2.  S5.3.2  of  §  571.105  would  be  revised 
to  read  as  follows: 

S5.3.2  (a)  Except  as  provided  in 
paragraph  (b)  of  this  section,  all 
indicator  lamps  shall  be  activated  as  a 


check  of  lamp  function  either  when  the 
ignition  (start)  switch  is  turned  to  the 
"on"  (run)  position  when  the  engine  is 
not  running,  or  when  the  ignition  (start) 
switch  is  in  a  position  between  "on"  and 
"start"  that  is  designated  by  the 
manufacturer  as  a  check  position. 

(b)  In  the  case  of  a  vehicle  when  has 
an  interlock  device  that  prevents  the 
engine  from  being  started  under  one  or 
more  conditions,  the  indicator  lamps 
need  not  be  activated  under  any 
condition  in  which  the  engine  cannot  be 
started. 

Issued  on  August  12, 1988. 
Barry  Febice, 

Associate  Administrator  for  Rulemaking. 
[PR  Doc.  8&-18724  Filed  8-17-88:  8:45  am] 

BILLING  CODE  491(>-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  681 
[Docket  No.  80476-8076] 

Western  Pacific  Crustacean  Ffstierles 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Proposed  rule. 

SUMMARY:  NOAA  issues  a  proposed  rule 
to  revise  the  regulations  implementing 
the  Fishery  Management  Plan  for  the 
Crustacean  Fisheries  of  the  Western 
Pacific  Region  (FMP).  This  proposed  rule 
would  amend  the  regulations  to  better 
reflect  the  intent  of  Amendment  5  to  the 
FMP  with  respect  to  escape  vent  panels 
and  reporting  requirements. 
DATE  Written  comments  must  be 
submitted  on  or  before  September  16. 
1988. 

ADDRESS:  Send  comments  to  E.C. 
Fullerton.  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street,  Terminal  Island,  CA 
90731.  A  copy  of  Amendm.ent  5  may  be 
obtained  from  the  Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doyle  E.  Gates,  Pacific  Islands 
Coordinator,  Pacific  Area,  2570  Dole  St., 
Room  106,  Honolulu,  HI,  96822-2396. 
808-955-8831. 
SUPPLEMENTARY  INFORMATION:  . 

Background 

Amendment  5  to  the  FMP  was 
submitted  by  the  Western  Pacific 
Fishery  Management  Council  (Council) 
and  approved  by  the  Secretary  of 
Commerce.  The  final  rule  implementing 
Amendment  5  went  into  effect  on 
January  14. 1988  (52  FR  47572,  December 


15, 1987).  Several  provisions  contained 
in  Amendment  5  relating  to  escape  vent 
panels  and  reporting  requirements  were 
omitted  from  the  proposed  (52  FR  28028, 
July  27. 1987)  and  final  rule.  This 
proposed  rule  was  developed  to 
implement  these  omitted  provisions. 

The  regulations  implementing 
Amendment  5  require  that  all  lobster 
traps  used  in  the  Northwestern 
Hawaiian  Islands  (NWHI)  have  a 
minimum  of  two  escape  vent  panels  that 
meet  certain  specifications.  The 
amendment  also  specified  that  the  two 
panels  should  be  placed  opposite  each 
other  in  the  trap.  This  latter  provision 
was  omitted  from  the  proposed  and  final 
rules.  Based  on  at-sea  trials  conducted 
by  NMFS,  escape  panels  of  the  size  and 
configuration  described  in  the  FMP  were 
judged  by  the  Council  to  be  the  most 
compatible  with  the  management  goals 
and  needs  of  the  fishery.  To  comply  fully 
with  the  intent  of  the  FMP  regarding  the 
configuration  of  escape  vent  panels,  this 
proposed  rule  would  amend  the 
regulations  to  require  that  the  panels  in 
each  trap  be  placed  opposite  each  other. 
All  permit  holders  in  the  NWHI  lobster 
fishery  have  been  advised  of  the  escape 
vent  configuration  recommended  in  the 
FMP  and  of  NMFS'  intent  to  amend  the 
regulation  accordingly. 

Amendment  5  also  provided  for  a 
number  of  changes  in  FMP  reporting 
requirements.  The  permit  application 
form  and  daily  catch  log  report  were 
amended  to  add  information  requests 
needed  for  management  of  the  lobster 
fishery.  The  requirement  for  an  annual 
processor's  report  was  eliminated  and 
the  Trip  Processing  and  Sales  Report 
was  replaced  by  the  Lobster  Report  for    ■ 
Transshipment  and  Sales.  All  of  the 
proposed  changes  in  reporting 
requirements,  as  approved  by  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act,  were 
incorporated  in  the  final  rule  except  for 
the  proposed  Lobster  Report  for 
Transshipment  and  Sales.  The  final  rule 
provided  for  collection  of  transshipment 
and  sales  data  on  the  daily  catch  report, 
but  did  not  provide  for  replacement  of 
the  Trip  Processing  and  Sales  Report 
with  the  Lobster  Report  for 
Transshipment  and  Sales  as  provided  in 
Amendment  5. 

The  new  report  is  structured  to 
provide  information  on  the  amount  of 
lobsters  and  their  incidental  catch  sold 
or  transshipped  to  points  within  or 
outside  of  the  State  of  landing.  The 
revenue  information  generated  by  this 
report  is  needed  to  define  the  economic 
profile  of  the  fishery  for  future 
management  decisions. 
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The  proposed  new  reporting  form  is 
less  confusing  than  the  original  form  and 
better  reflects  the  current  structure  of 
the  fishery.  Accordingly,  the  proposed 
rule  would  amend  the  regulatory  text  to 
require  use  of  the  new  Lobster  Report 
for  Transshipment  and  Sales,  in  place  of 
the  former  Trip  Processing  and  Sales 
Report. 

An  additional  technical  change  is 
proposed  to  replace  the  words  "Center 
Director"  with  the  words  "Regional 
Director"  in  §§  681.4(b)(2)(xxi)  and 
681.5(b)(2){x)  to  accurately  reflect 
management  responsibility. 

The  word  "unobstructed"  is  proposed 
to  be  added  to  the  description  of  circular 
holes  in  escape  vent  panels  in 
§  681.24(c)(1)  to  clarify  the  Council's 
original  intent  in  Amendment  5  to  the 
FMP. 

The  measures  proposed  in 
Amendment  5  were  presented  at  a 
public  information  meeting  in  Honolulu, 
Hawaii,  on  April  29, 1986  and  at  a  public 
hearing  in  Honolulu  on  May  18, 1987.  All 
lobster  fishery  permit  holders  have  been 
kept  apprised  of  the  issues  contained  in 
Amendment  5  and  have  been  requested 
to  offer  comments. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA,  has  determined  that 
this  measure  is  necessary  for  the 
conservation  and  management  of  the 
crustacian  fishery  of  the  western  Pacific 
region  and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  Council  prepared  an 
environmental  impact  statement  (EIS) 
for  the  original  FMP.  An  environmental 
assessment  (EA)  was  also  incorporated 
into  Amendment  5.  The  measures 
proposed  to  be  implemented  by  this  rule 
were  included  in  Amendment  5,  so  the 
Assistant  Administrator  has  concluded 
that  this  action  falls  within  the 
categorical  exclusion  identified  in  the 
environmental  review  procedures  in 
NOAA  Directives  Manual  02-10  at 
5(b)(3)(a].  Consequently,  no  additional 
environmental  document  has  been 
prepared.  A  copy  of  the  amendment, 
incorporating  the  EA,  and  the  FMP's  EIS 
can  be  obtained  from  the  Regional 
Director  at  the  above  address. 

The  Under  Secretary  of  Oceans  and 
Atmosphere.  NOAA  determined  that 
this  rule  is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis  under 
Executive  Order  12291.  The  present 
action  will  not  have  a  cumulative  effect 
on  the  economy  of  $100  million  or  more, 
nor  will  it  result  in  a  major  increase  in 
costs  to  consumers,  industries, 
government  agencies,  or  geographical 
regions.  No  significant  adverse  effects 
on  competition,  employment. 


investment,  productivity,  innovation,  or 
competitiveness  of  U.S.-based 
enterprises  are  anticipated. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  is  because  the  industry  has 
already  anticipated  the  proposed  action 
to  incorporate  in  the  regulations 
requirements  for  escape  vents  and 
reporting  which  were  approved  under 
Amendment  5  but  inadvertently  omitted 
from  the  proposed  and  final  rules  for  the 
amendment.  There  are  approximately  40 
permit  holders  in  the  fishery,  although 
only  a  small  percentage  of  them  actually 
fish.  All  permittees  were  advised  and 
were  fully  aware  of  the  requirements  for 
escape  vents  to  be  placed  opposite  each 
other  during  the  rulemaking  procedures 
in  1987.  In  addition,  the  sold 
manufacturer  of  traps  began  producing 
traps  with  vents  placed  opposite  each 
other  in  November.  1987.  As  a  result,  a 
majority  of  the  industry  has  already 
complied  with  the  vent  requirements, 
and  most,  if  not  all.  traps  now  have 
escape  vents.  Conversion  of  those  few 
traps  which  have  not  yet  been  converted 
would  not  impose  a  significant  cost  on 
the  industry. 

The  burden  associated  with  the 
revised  reporting  requirement  will  be 
the  same  as  that  reported  in  the  final 
rule  implementing  Amendment  5  to  the 
FMP.  The  replacement  of  the  Trip 
Processing  and  Sales  Report  with  the 
new  Lobster  Report  for  Transshipment 
and  Sales  will  not  significantly  change 
the  burden  hours,  while  providing  data 
essential  for  the  management  of  the 
fishery.  The  annual  reporting  burden  for 
all  fishermen  was  erroneously  reported 
as  54  hours  in  the  classification  section 
of  the  final  rule  to  Amendment  5  but 
actually  had  been  calculated  and 
approved  by  OMB  as  48  hours,  or  4 
hours  per  fisherman  (each  of  the  12 
vessels  fishing  will  incur  a  burden  of  10 
minutes  per  report  for  each  of  their  24 
trips  per  year). 

This  rule  contains  a  collection-of- 
information  requirement  at  §  881.5 
subject  to  the  Paperwork  Reduction  Act. 
This  requirement  has  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  Control 
Number  0648-0193. 

The  Council  has  determined,  and  the 
appropriate  State  and  territorial 
government  offices  have  found  that  the 
measures  established  in  Amendment  5, 
including  the  measures  implemented  by 
this  proposed  rule,  are  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 


programs  of  Hawaii  and  the  territories 
of  American  Somoa  and  Guam. 

The  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

List  of  Subjects  in  50  CFR  Part  681 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  IS.  1988. 
lames  E.  Douglas,  [r. 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble,  50  CFR  Part  681  is  proposed 
to  be  amended  as  follows: 

PART  681— [AMENDED] 

1.  The  authority  citation  for  50  CFR 
Part  681  continues  to  read  as  follows: 

Authority:  16  USC  1801  et  seq. 

2.  In  §  681.4  paragraph  (b](2)(xxi)  is 
revised  to  read  as  follows: 

§681.4    Pennits. 

•  •  *  *  * 

(b)  *  *  • 
(2)  *  *  * 

(xxi)  Any  other  fishery  management 
data  requested  by  the  Regional  Director. 

***** 

3.  In  S  681.5,  in  paragraphs  (a)(3),  (4), 
and  (5),  the  words  "Trip  Processing  and 
Sales  Report"  are  amended  to  read 
"Lobster  Report  for  Transshipment  and 
Sales";  paragraphs  (b)(2)(x),  (b)(4), 
(b)(5).  (c)(4)(iii)  and  (iv)  are  removed: 
and  paragraphs  (b)(2)(viii)  and  (ix),  (c) 
introductory  text,  (c)(3),  (c)(4) 
introductory  text,  {c)(4)(i)  and  (ii)  are 
revised  to  read  as  follows: 

§  681.5    Recordkeeping  and  reporting. 

***** 

(b)  *  *  * 
(2)  *  *  * 

(viii)  Number  of  octopus  and  other 
species  per  trap  deployment: 

(ix)  Any  other  fishery  management 
data  requested  by  the  Regional  Director. 
***** 

(c)  Lobster  Report  for  Transshipment 
and  Sales.  The  Lobster  Report  for 
Transshipment  and  Sales  must  contain 
the  following  information  for  all  lobsters 
taken  under  this  part: 

(1)  *  *  • 

(2)  *  *  * 

(3)  Sales  Information — 

(i)  Weight  and  revenue  from  sale  of 
spiny  lobsters  by  product  type: 

(ii)  Weight  and  revenue  from  sale  of 
slipper  lobster  by  product  type: 


(iii)  Weight  and  revenue  from  sale  of 
octopus  by  product  type;  and 

(iv)  Weight  and  revenue  from  sale  of 
other  fishery  products  by  product  type. 

(4)  Transshipment  Information  (for 
lobster  products  that  have  not  been  sold 
but  have  been  placed  in  storage  or 
transshipped  elsev^here  for  future 
sale) — 

(i)  Weight  of  spiny  lobsters  by  product 
type;  and 

(ii)  Weight  of  slipper  lobster  by 
product  type. 
***** 

4.  In  §  681.24,  paragraph  (c) 
introductory  text  and  (c)(1)  are  revised 
and  a  new  paragraph  (c)(3)  is  added  to 
read  as  follows: 

§  681.24    Gear  restrictions. 

***** 

(c)  Each  lobster  trap  must  have  a 
minimum  of  two  escape  vent  panels  that 
meet  the  following  requirements: 

(1)  Panels  must  have  at  least  four 
unobstructed  circular  holes  no  smaller 
than  67  millimeters  (mm)  in  diameter 
with  centers  at  least  82  mm  apart. 
***** 

(3)  Panels  must  be  placed  opposite 
one  another  in  each  trap. 


|FR  Doc.  88-18767  Filed  8-17-88:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

White  Pass  Sl(l  Area  Expansion;  Intent 
To  Prepare  Environmental  Impact 
Statement 

agency:  Forest  Service.  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  a  proposal  to  expand 
the  White  Pass  Ski  Area  Special  Land 
Use  Permit  boundary  to  allow  for 
downhill  and  cross  country  skiing  in  the 
800-acre  area  that  was  withdrawn  from 
the  Goat  Rocks  Wilderness  by  the 
Washington  State  Wilderness  Act  of 
1984  and  an  additional  500  acres  of 
National  Forest  administered  land.  This 
proposal  is  located  on  the  Packwood 
Ranger  District  of  the  Gifford  Pinchot 
National  Forest  in  Lewis  County  and  the 
area  of  land  is  administered  by  the 
Naches  Ranger  District  of  the 
Wenatchee  National  Forest  through  a 
Memorandum  of  Understanding.  The 
agency  invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis. 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATE:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
October  1, 1988. 

ADDRESS:  Submit  written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  Sonny  J.  O'Neal,  Forest 
Supervisor,  Wenatchee  National  Forest, 
301  Yakima  St.,  P.O.  Box  811, 
Wenatchee,  Washington  98807-0811. 
FOR  FURTHER  INFORMATION  CONTACT 
Direct  questions  about  the  proposed 
action  and  EIS  to  Phillip  D.  Glass. 


Recreation  Staff  Officer,  Wenatchee 
National  Forest  at  the  above  address, 
telephone  (509)  662-4332,  or  Donald 
Rotell,  District  Remger,  Naches  Ranger 
District,  Wenatchee  National  Forest, 
10061  Highway  12,  Naches,  Washington 
98937.  telephone  (509)  653-2205. 

SUPPLEMENTARY  INFORMATION:  The  EIS 

will  be  prepared  in  accordance  with 
existing  approved  land  and  resource 
management  plans.  The  document  will 
discuss  whether  to  allow  expansion  of 
the  existing  ski  area  to  the  area  in 
question  and  what  restrictions  may 
apply  to  the  expansion  area.  The 
proposal  encompasses  about  1300  acres. 

In  preparing  the  EIS.  the  Forest 
Service  will  identify  and  consider  a 
range  of  alternatives  for  this  site.  A 
range  of  alternatives  will  be  developed 
and  examined  to  deal  with  the 
significant  issues  developed  during  the 
scoping  process.  One  alternative  will 
include  the  no  action  alternative.  Other 
alternatives  will  consider  different 
intensities  of  development  with  or 
without  special  management 
requirements. 

Sonny  O'Neal,  Forest  Supervisor, 
Wenatchee  National  Forest.  Wenatchee. 
Washington,  is  the  responsible  offlcial. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  state  and  local  agencies, 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  draft  EIS.  The 
scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

Public  meetings  will  be  held  in  eastern 
and  western  Washington.  Notice  of 
meeting  dates  and  locations  will  be 


published  in  local  newspapers  and 
posted  in  public  buildings. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  March  1989.  At  that 
time  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  proposed.  White  Pass  Ski  Area 
expansion  participate  at  that  time. 

To  be  the  most  helpful,  comments  on 
the  draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519.  553  (1978),  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final. 

After  the  comment  period  ends  on  the 
draft  EIS.  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS.  The 
final  EIS  is  scheduled  to  be  completed 
by  November  1989.  In  the  final  EIS  the 
Forest  Service  is  required  to  respond  to 
the  comments  received  (40  CFR  1503.4). 
The  responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  draft  EIS. 
and  applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
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Decision.  That  decision  will  be  subject 
to  appeal  under  36  CFR  211.18. 
Sonny  ).  O'Neal. 

Forest  Supervisor. 

[FR  Doc.  88-18669  Filed  8-17-88:  8:45  am] 

BILUNG  CODE  3410-11-M 

Soil  Conservation  Service 

Finding  of  No  Significant  Impact;  Pates 
Creeic  Watershed,  AL 

agency:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact. 

summary:  Pursuant  to  section  102(2)(C] 
of  National  Environmental  Policy  Act  of 
1969;  the  Council  on  Environmental 
Quality  Guidelines  (40  CFR  Part  1500); 
and  the  Soil  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Pates  Creek 
Watershed,  Houston  and  Geneva 
Counties,  Alabama. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  V.  Todd,  State  Conservationist, 
Soil  Conservation  Service.  665  Opelika 
Road,  Auburn,  Alabama  36830, 
telephone  (205)  821-8070. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Ernest  V.  Todd.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

Pates  Creek  Watershed,  Alabama 

Notice  of  a  Finding  of  No  Significant 
Impact 

The  project  concerns  a  plan  for 
reducing  serious  deterioration  of  the 
resource  base  caused  by  excessive 
sheet,  rill,  and  ephemeral  gully  erosion 
on  sloping  cropland,  reducing  land 
erosion  due  to  concentrated  overland 
fiow  and  reducing  cost  of  road  and 
bridge  maintenance  due  to  sediment 
deposition.  The  planned  works  of 
improvement  include  land  use 
conversion  on  40  acres  of  marginal 
cropland,  accelerated  conservation  land 
treatment  on  3640  acres  of  cropland,  and 
installation  of  9  grade  stabilization 
structures. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 


Protection  Agency,  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Ernest  V.  Todd. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials) 

Date:  August  11, 1988. 
Ernest  V.  Todd, 
State  Conservationist. 
[FR  Doc.  88-18670  Filed  8-17-88;  8:45  am] 
BIU.ING  CODE  3410-16-M 


Finding  of  No  Significant  impact; 
IMoores  Creek  Watershed,  AL 

AGENCY:  Soil  Conservation  Service; 

USDA. 

ACTION:  Notice  of  intent  to  deauthorize 

Federal  funding. 

summary:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Pub.  L.  83-566,  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  622),  the  Soil  Conservation  Service 
gives  notice  of  the  intent  to  deauthorize 
Federal  funding  for  the  Moores  Creek 
Watershed  Project,  Chambers  County, 
Alabama. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  V.  Todd,  State  Conservationist, 
Soil  Conservation  Service,  655  Opelika 
Road,  Auburn,  Alabama  36830, 
telephone  205-821-6070. 
SUPPLEMENTARY  INFORMATION:  A 
determination  has  been  made  by  Ernest 
V.  Todd  that  the  proposed  works  of 
improvement  for  the  Moores  Creek 
Watershed  Project  will  not  be  installed. 
The  sponsoring  local  organizations  have 
concurred  in  this  determination  and 
agreed  that  Federal  funding  should  be 
deauthorized  for  the  project.  Information 
regarding  this  determination  may  be 
obtained  from  Ernest  V.  Todd.  State 
Conservationist  at  the  above  address 
and  telephone  number. 

No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

(This  activity  is  listed  in  the  catalog  of 
Federal  Domestic  Assistance  under  No. 


10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  the  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  local  officials) 

Date;  August  2, 1988. 
Ernest  V.  Todd. 
State  Conservationist. 
(FR  Doc.  88-18716  Filed  8-17-88:  8:45  am) 
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CHRISTOPHER  COLUIMBUS 
QUINCENTENARY  JUBILEE 
COMMISSION 

Meeting 

AGENCY:  Christopher  Columbus 
Quincentenary  Jubilee  Commission. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  the  Christopher 
Columbus  Quincentenary  Jubilee 
Commission,  a  presidential  commission 
established  in  1984  (Pub.  L  9&-375).  The 
meeting  will  be  held  in  Baltimore, 
Maryland  and  will  be  chaired  by 
Commission  Chairman  John  N.  Goudie. 
DATES:  Thursday,  September  15, 1988  at 
9:30  a.m.  (Closed).  Friday,  September  16, 
1988  at  9:30  a.m.  (Open). 
ADDRESSES:  On  September  15, 1988  from 
9:30  a.m.  to  12:00  p.m.  at  the  Omni 
International  Hotel,  International 
Ballroom  A,  Baltimore,  Maryland. 
September  16, 1988  from  9:30  a.m.  to  1:00 
p.m.  at  the  Omni  International  Hotel, 
International  Ballroom  A,  Baltimore, 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Pease,  (202)  632-1992. 
SUPPLEMENTARY  INFORMATION:  On 
September  15  and  16,  the  Commission 
will  meet  to  discuss  proposals  for 
endorsement  of  Quincentenary  projects. 
The  Commission  will  also  review 
committee  recommendations  along  with 
a  financial  review  of  the  Commission, 
and  fimdraising  strategies  for  corporate 
participation  in  the  Quincentenary. 

John  Alexander  Williams, 

Director. 

[FR  Doc.  88-18671  Filed  8-17-88:  a-45  am] 

BtLUNG  CODE  6a20-RB-4M 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Performance  Review  Board;  Eligit>ilfty 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 
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Economic  Development  Administration 

Senior  Executive  Service  (SES) 

Performance  Appraisal  System: 

Steven  R.  Brennen 

John  E.  Corrigan 

David  Farber 

Edward  G.  Jeep 

George  MuUer 

Charles  E.  Oxley 

Craig  M.  Smith 

Edwaid  A.  McCaw, 

Executive  Secretary,  Economic  Development 

Administration,  Performance  Review  Board. 

[FR  Doc.  88-18713  Filed  8-17-88;  8:45  amj 

BltXINQ  CODE  3$10-«S-« 


International  Trade  Administration 
Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration,  Commerce. 
action:  Notice  of  application. 

SUMMARV:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  sununahzes  the 
conduct  for  which  certificate  is  sought 
and  requests  comments  relevant  to 
whether  the  certificate  should  be  issued. 

FOR  nmTHER  INFORMATION  CONTACT 

John  E.  Stiner,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toil-free  number. 

SUPn^MCNTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L  97-290]  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  federal 
and  state  antitrust  laws  for  the  export 
conduct  speci^ed  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  Department  of 
Commerce,  Room  5618,  Washington,  DC 


20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  88- 
00014."  A  summary  of  the  application 
follows. 

Applicant:  American  Cast  Metals 
Association  (ACMA).  455  State  Street. 
Des  Plaines.  Illinois  60016.  Contact: 
Daniel  Marcus,  Director  of  Marketing, 
Telephone:  (312)  299-9160. 

Application  #.•  88-00014. 

Date  Deemed  Submitted:  August  5, 
1988. 

Members  (in  addition  to  applicant): 
AACCO  Foundry,  Abex.  Corp.;  Ace 
Foundry  Co.;  Advance  Foundry  Co.; 
Akron  Foundry  Co.;  Allegheny  Foundry 
Co.;  Alloy  Engineering  and  Castings; 
Alloys  Non  Ferrous  Foundry;  Aluminum 
Castings  Corp.;  Amcast  Industrial  Corp.; 
The  American  Brass  and  Iron  Foundry; 
American  Cast  Iron  Pipe;  American 
Steel  Foundries;  American  Valve  and 
Hydrant  Manufacturing  Co.;  Anstey 
Foundry;  Appleton  Electric  Co.;  Ameson 
Foundry,  Inc.;  Arrow  Aluminum 
Castings;  Arth  Brass  &  Aluminum 
Castings:  Arzt  Foundry  Co.;  Atherton 
Foundry  Products;  Atlantic  States  Cast 
Iron  Pipe;  Atlas  Foundry  Co.;  Gartland- 
Haswell  Foundry  Co.,  Inc.;  Atlas 
Foundry  and  Machine  Co.;  Auburn 
Foundiy  Co.;  Aurora  Industries  Inc.; 
Badger  Foundry  Co.;  Bahr  Brothers 
Manufacturing  Co.;  Barry  Foundry; 
Batavia  Foundry  and  Machine  Co.; 
Belgium  Foundiy  Corp.;  Bell  Foundry 
Co.;  Beloit  Corp.;  Benton  Foundry;  Berlin 
Foimdry  Corp.:  Bierman-Everett 
Foundry;  Blackhawk  Foundry  and 
Machine:  Bloomfield  Foundry:  Bodine 
Aluminum  Inc.;  Brass  and  Bronze 
Casting  Co.;  Briggs  &  Stratton  Corp.; 
Brillion  Iron  Works;  Bronze  Co.  Ltd., 
K.P.;  Bronze  Craft  Corp.;  Brookman  Cast 
Industries;  Brooks  Foundry:  Brumund 
Foundry,  Inc.;  Buck  Co.,  Inc.;  Bumham 
Corp.;  Calhoun  Foundry  Co.;  California 
Electric  Steel;  Calumet  Brass  Foundry; 
Campbell  Foundry  Co.;  Canton  Castings; 
Cast  Metals  Corp.  of  Florida:  Cedar 
Springs  Castings,  Inc.;  Centre  Foundry 
and  Machine  Co.;  Chicago  Aluminum 
Castings  Co.,  Inc.;  Chicago-Dubuque 
Foundry;  Christensen  and  Olsen 
Foundry  Co.;  Citation  Carolina  Corp.; 
Southern  Ductile  Casting  Co.;  Clark 
Metal;  Clay  &  Bailey  Manufacturing  Co.; 
Clearfield  Machine:  Clow  Corp.;  Clow 
Water  System  Corp.;  CMI  International: 
Cochrane  Foundry;  Colonial  Brass  Co.; 
Columbian  Bronze  Corp.;  Columbiana 
Foundry  Co.;  Consolidated  Metco; 
Covert  Iron  Works;  Crowe  Foundry  Ltd.; 
Curto-Ligonier  Foundry  Co.;  Dalton 
Foundries:  Dameron  Alloy  Foundries; 


Dayton  Foundry;  De  Zurik  Corp.; 
Decatur  Foundry;  Deere  &  Company; 
Delray  Steel  Castings:  Dempsey  Inc.; 
Dent  Manufacturing;  Detroit  Non 
Ferrous  Foundry;  Dexter  Co.;  Didion  & 
Sons  Foundry  Co.;  Dix-Superior 
Aluminum  Foundry,  Inc.;  Dock  Foundry 
Co.;  Dofasco  Inc.;  Donsco  Inc.;  Down 
River  Casting  Co.;  Draper  Corp.;  Duriron 
Co.,  Inc.;  East  Jordan  Iron  Works;  The 
Eastern  Company:  Eastern  Foundry  Co.: 
ECK  Foundries;  Electric  Steel  Castings 
Co.;  Electron  Corp.;  Elizabeth  Street 
Foundry  Co.;  Elkhart  Foundry  & 
Machine;  Ellis  &  Vans  Foundry;  EMI 
Company;  Enderlein  Co.,  H.G.; 
Enterprise  Brass  Works;  Ephrata 
Manufacturing  Company,  Inc.;  Erie 
Bronze  &  Aluminum;  Essex  Castings; 
Ewing  Light  Metals  Inc.;  Excelsior 
Foundry  Co.:  Fairfield  Aluminum 
Castings:  Falcon  Foundry  Co.;  Falk 
Corp.;  Faunt  Foundry  Co.;  Felton 
Aluminum  Co.;  Ferrous  Technology; 
Kline  Foundries:  Fisher  Cast  Steel 
Products:  Flanagan  Iron  Works: 
Flomatic  Corp.;  Fonderie  Grand'Mere 
Ltee;  Ford  Motor  Co.;  Foundry  Inc.,  The: 
Foundry  of  the  Shoals;  Francis  and 
Nygren  Foundry  Co.;  Frank  Foundries 
Corp.;  Frazer  and  Jones  Co.;  Frog, 
Switch  &  Manufacturing  Co.;  Frontier 
Foundries;  G  &  C  Foundry  Co.; 
Gainesville  Foundry:  Galva  Foundry 
Co.;  Gartland  Foundries,  inc.;  Gartland 
Foundry  Co.;  General  Casting  Co.; 
General  Foundry  Co.;  General 
Housewares  Corp.:  General  Signal;  GIW 
Industries.  Inc.:  Globe  Iron  Foundry; 
Goetz  Corp.  of  America;  Golden's 
Foundry  &  Machine  Co.;  Great  Lakes 
Castings  Corp.;  Grede  Foundries:  Gregg 
Industries:  Halpen  &  Co.:  Harmony 
Castings;  Harrison  Steel  Castings  Co.; 
Heatwole  Foundry  Company,  Inc.; 
Hendrix  Mfg.  Co.;  Charles  O.  Hiler  and 
Son,  Inc.;  Hiler  Industries;  Accurate 
Castings,  Inc.;  Hitchcock  Industries; 
HNF  Inc.;  Hodge  Foundry;  Hunstad 
Foundry;  Hyde  Park  Foundry  & 
Machine:  Intermet  Corp.;  Interstate 
Castings;  Iowa  Iron  Works;  Iowa 
Malleable  Iron  Co.;  Iroquois  Foundry 
Co.;  James  Jones  Co.;  Johnstown  Corp.; 
Joy  Tech.,  Inc.;  Kelly  Foundry  & 
Machine;  Kelsey-Hayes,  Inc.;  Keystone 
Grey  Iron  Foundry  Co.;  Kirsh  Foundry 
Inc.:  Kurdziel  Iron  Industries:  Lacy 
Foundries:  Lancaster  Malleable  Castings 
Co.;  Larson  Foundries;  La t timer-Stevens: 
Lawran  Foundry;  Le  Baron  Foundry; 
Leitelt  Brothers;  LEMFCO  Inc.:  Liberty 
Foundry  Co.:  Lincoln  Brass  Works; 
Littler  Diecast  Corp.:  Lodi  Iron  Works, 
Inc.;  M  &  H  Valve  Co.;  M.P.  Industries, 
Inc.;  Mackenzie  Specialty  Castings: 
Mansfield  Brass  &  Aluminum;  Martin 
Foundries  Co.;  Maynard  Steel  Casting 
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Co.;  Mc  Conway  &  Torley  Corp.;  Mc 
Donald  Manufacturing  Co.,  A.Y.;  Mc 
Wane  Cast  Iron  Pipe;  Mereen  Johnson 
Machine  Co.;  Merit  Metal  Products 
Corp.;  Metal  Dynamics  Corp.;  Mid  City 
Foundry  Co.;  Midwest  Foundry  Co.; 
Midwest  Metallurgical  Laboratory.  Inc.; 
Milwaukee  Malleable  &  Gray  Iron 
Works;  Mobil  Pulley  &  Machine  Works; 
Modern  Foundry  &  Manufacturing; 
Morrow  Foundry  Inc.;  Motor  Castings 
Co.;  Multi-Cast  Corp.;  Myers  Co..  F.E.; 
National  Castings  Inc.;  Navistar 
International;  Neelon  Castings;  Neenah 
Brass  &  Aluminum;  Neehan  Foundry 
Co.;  Neptune  Water  Meter  Co.;  NO  AM 
Corp.;  North  American  Royalties; 
Noblesville  Casting;  North  Star  Casteel 
Products;  Nutmeg  Steel  Castings;  O  &  H 
Foundry;  Oil  City  Iron  Works;  Omaha 
Steel  Castings;  Opelika  Foundry  Co.; 
Orrville  Bronze  &  Aluminum;  Osco 
Industries;  Overmyer  Corp.;  P.C.M. 
Company;  Pacific  States  Cast  Iron  Pipe; 
Pelton  Casteel;  Penncast  Corp.; 
Pennsylvania  Steel  Foundry  &  Machine; 
Perkins.  Henry  Co.;  Philbrick-Booth  & 
Spencer;  Piad  Precision  Casting; 
Plymouth  Foundry  Inc.;  Pohlman 
Consolidated;  Pomona  Die  Casting 
Corp.;  Pontiac  Foundry;  Process 
Prototype;  Progressive  Foundry; 
Prospect  Foundry;  Quaker  Alloy  Inc.; 
Quali-Cast  Foundry,  Inc.;  Quality 
Castings  Co.;  R&D  Pattern  &  Foundry; 
Racine  Steel  Castings;  Reliable  Castings 
Corp.;  Reliance  Electric  Corp.;  Richmond 
Casting  Company;  Robinson  Foundry; 
Rochester  Metal  Products  Corp; 
Rockwell  International;  Rodney  Hunt 
Co.;  Roloff  Manufacturing  Corp.;  Ross 
Aluminum  Foundries;  Sawbrook  Steel 
Casting  Co.;  Cushman  Foundry  Inc.  Div.; 
Schneider  Corp.;  Scott  Casting  Corp.; 
Scott-Atwater  Foondry;  Seneca 
Foundry,  Inc^  Sharon  Foundry; 
Shumway  and  Sons,  C.W.;  Sibley 
Machine  &  Foundry;  Slinger 
Manufacturing  Co.;  Sloan  Valve  Co.; 
Smith  Co.,  H3.;  Smith  Foundry  Co.; 
Smith  Steel  Casting  Co.;  Somerset 
Consolidated:  Soundcast  Co.;  Southern 
Alloy;  Southern  Cast  Products  Specialty 
Casting;  Springfield  Aluminum  Co.; 
Springfield  Foundry;  Stahl  Specialty  Co.; 
Stainless  Foundry  &  Eng.;  Standard 
Foundry  Co.;  Standard  Foundry 
Products;  Sterling  Casting  Corp.;  Sterling 
Foundry  Co.;  Stillman  White  Co.; 
Stockham  Valves  &  Fittings;  Sturgis 
Foundry  Co.;  St.  Anne's  Foundry;  St. 
Louis  Steel  Casting;  St.  Mary's  Foundry; 
St.  Paul  Brass  Foundry;  Swayne. 
Robinson  &  Co.;  Talladega  Castings  & 
Mach  Co.;  Talladega  Foundry  & 
Machine;  Taylor  &  Fenn  Co.;  Teledyne 
Casting  Service;  Terrecorp;  Texas 
Foundri«!s;  Trinity  Valley  Iron  Works; 


East  Penn  Foundry  Co.;  Unimatic 
Manufacturing  Corp.;  Union  City  Mold  & 
Die  Casting  Corp.;  Union  Foundry  Co.; 
United  Brass  Works;  Universal  Cast 
Iron  Manufacturing  Co.;  Urick  Foundry 
Co.;  U.S.  Magnet  &  Alloy  Corp.;  U.S. 
Pipe  and  Foundry;  Utica  Radiator  Corp.; 
V  &  W  Castings;  Valley  Brass;  Varicast 
Northwest;  Victaulic  Co.  of  America; 
Wagner  Castings  Co.;  Waterman 
Industries,  Inc.;  Waupaca  Foundry; 
Wells  Manufacturing  Co.;  West 
Michigan  Steel  Foundry;  Western 
Foundry  Co.;  Westwick  Foundry; 
Whitman  Foundry;  Whittaker  Corp.; 
Woodland  Aluminum  Casting;  Xenia 
Foundry  &  Machine. 

Summary  of  the  Application 

Export  Trade 

1.  Products 

Any  ferrous  (iron  or  steel)  or  non- 
ferrous  (e.g..  aluminum,  magnesium, 
bronze,  brass,  copper,  and  zinc)  casting, 
whether  finished  or  unfinished. 

2.  Services 

Design  services  related  to  Products 
and  related  manufacturing  processes; 
licensing  of  Technology  Rights 
concerning  Products  and  related 
processes. 

3.  Technology  Rights 

Patents,  trademarks,  service  marks, 
copyrights,  trade  secrets,  know-how. 
and  semiconductor  mask  works. 

4.  Export  Trade  Facilitation  Services  (as 
they  relate  to  the  export  of  Products, 
Services  and  Technology  Rights) 

Consulting;  international  market 
research:  marketing  and  trade 
promotion;  trade  show  participation; 
insurance;  legal  assistance;  services 
related  to  compliance  with  customs 
requirements;  transportation;  trade 
documentation  and  freight  forwarding; 
communication  and  processing  of  export 
orders  and  sales  leads;  warehousing; 
foreign  exchange;  financing;  liaison  with 
U.S.  and  foreign  government  agencies, 
trade  associations,  and  banking 
institutions;  and  taking  title  to  goods. 

Export  Markets 

The  export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  £md  the  Trust  Territory 
of  the  Pacific  Islands)  and  Canada. 


Export  Trade  Activities  and  Methods  of 
Operation 

1.  ACMA  and/or  its  members  seek 
certification  to: 

a.  Engage  in  joint  bidding  or  other 
joint  selling  arrangements  for  Products 
and  Services  and  allocate  sales  resulting 
from  such  arrangements; 

b.  Establish  export  prices  for  sales  of 
Products  and  Services  by  the  Members 
in  Export  Markets,  with  each  Member 
being  free  to  deviate  from  such  prices  by 
whatever  amount  it  sees  fit; 

c.  Discuss  and  reach  agreements 
relating  to  the  interface  specifications 
and  engineering  requirements  demanded 
by  specific  potential  customers  of 
Products  for  Export  Markets; 

d.  Refuse  to  quote  prices  for,  or  to 
market  or  sell  in.  Export  Markets  with 
respect  to  Products  and  Services; 

e.  Solicit  non-member  suppliers  to  sell 
their  Products  and  Services  or  offer  their 
Export  Trade  Facilitation  Services 
through  the  certified  activites  of  ACMA 
and/or  its  Members; 

f.  License  associated  Technology 
Rights  in  conjunction  with  the  sale  of 
Products,  but  in  all  instances  the  terms 
of  such  licences  shall  be  determined 
solely  by  negotiations  between  the 
licensor  Member  and  the  export 
customer  without  coordination  with 
ACMA  or  any  other  Member 

g.  Engage  in  joint  promotional 
activities,  such  as  advertising  and  trade 
shows,  aimed  at  developing  existing  or 
new  Export  Markets;  and 

h.  Bring  together  from  time  to  time 
groups  of  Members  to  plan  and  discuss 
how  to  fulfill  the  technical  Product  and 
Service  requirements  of  specific  export 
customers  or  particular  Export  Markets. 

2.  ACMA  and/or  its  Members  may 
enter  into  agreements  wherein  they 
agree  to  act  in  certain  countries  or 
markets  as  the  Members'  exclusive  or 
non/exclusive  Export  Intermediary  for 
Products  or  Services  in  that  country  or 
market.  In  such  agreements,  (i)  ACMA 
or  the  Member(s)  acting  as  an  exclusive 
Export  Intermediary  may  agree  not  to 
represent  any  other  Supplier  for  sale  in 
the  relevant  country  or  market,  and  (ii) 
Members  may  agree  that  they  will 
export  for  sale  in  the  relevant  country  or 
market  only  through  ACMA  or  the 
Member(s)  acting  as  exclusive 
intermediary,  and  that  they  will  not 
export  independently  to  the  relevant 
country  or  market,  either  directly  or 
through  any  other  Export  Intermediary. 
ACMA,  when  acting  as  an  Export 
Intermediary,  will  make  its  services 
available  to  any  Member  on  non- 
discriminatory terms. 
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3.  ACMA  and/or  its  Members  may 
exchange  and  discuss  the  following 
types  of  information  solely  about  Export 
Markets: 

a.  Information  (other  than  information 
about  the  domestic  costs,  domestic 
output,  domestic  capacity,  domestic 
inventories,  domestic  prices,  domestic 
sales,  domestic  orders,  terms  of 
domestic  marketing  or  sale,  or  United 
States  business  plans,  strategies,  or 
methods)  that  is  already  generally 
available  to  the  trade  or  public; 

b.  Information  about  sales  or 
marketing  efforts  for  Export  Markets; 
activities  and  opportunities  for  sales  of 
Products  and  Services  in  Export 
Markets;  selling  strategies  for  Export 
Markets;  pricing  in  Export  Markets; 
projected  demand  in  Export  Markets; 
customary  terms  of  sale  in  Export 
Markets;  the  types  of  Products  available 
from  competitors  for  sale  in  particular 
Export  Markets,  and  the  prices  for  such 
Products;  and  customer  specifications 
for  Products  in  Export  Markets; 

c.  Information  about  the  export  prices, 
quality,  quantity,  source,  and  delivery 
dates  of  Products  available  from 
Members  for  export,  provided  however 
that  exchanges  of  information  and 
discussions  as  to  Product  quality, 
source,  and  delivery  dates  must  be  on  a 
transaction  by  transaction  basis  only; 

d.  Information  about  terms  and 
conditions  of  contracts  for  sale  in  Export 
Markets  to  be  considered  and/or  bid  on 
by  ACMA  and  its  Members; 

e.  Information  about  joint  bidding, 
selling,  or  servicing  agreements  for 
Export  Markets  and  allocations  of  sales 
resulting  from  such  arrangements  among 
the  Members; 

f.  Information  about  expenses  specific 
to  exporting  to  and  within  Export 
Markets,  including,  without  limitation, 
transportation,  intermodal  shipments, 
insurance,  inland  freight  to  port,  port 
storage,  commissions,  export  sales, 
documentation,  financing,  customs, 
duties,  and  taxes; 

g.  Information  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  in  Export  Markets;  and 

h.  Information  about  ACMA's  or  its 
Members'  export  operations,  including 
without  limitation  sales  and  distribution 
networks  established  by  ACMA  or  its 
Members  in  Export  Markets,  and  prior 
export  sales  by  Members  (including 
export  price  information). 

4.  ACMA  may  provide  its  Members  or 
other  Suppliers  the  benefit  of  any  Export 
Trade  Facilitation  Services  to  facilitate 
the  export  of  Products  to  Export 
Markets.  This  may  be  accomplished  by 
the  ACMA  itself,  or  by  agreement  with 
Members  or  other  parties. 


5.  ACMA  and/or  its  Members  may 
meet  to  engage  in  the  activities 
described  in  paragraphs  one  through 
four  above. 

6.  ACMA  and/or  its  Members  may 
forward  to  the  appropriate  individual 
Member  requests  for  information 
received  from  a  foreign  government  or 
its  agent  (including  private  pre-shipment 
inspection  firms)  concerning  that 
Member's  domestic  or  export  activities 
(including  prices  and/or  costs),  and  if 
such  individual  Member  elects  to 
respond,  it  shall  respond  directly  to  the 
requesting  foreign  government  or  its 
agent  with  respect  to  such  information. 

Definitions 

1.  "Export  Intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sale  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  "Members"  means  the  member 
companies  of  ACMA,  as  Hsted  in  this 
notice,  and  subject  to  the  provisions  of 
this  paragraph.  New  ACMA  members 
may.  from  time  to  time,  be  incorporated 
in  this  certificate  pursuant  to  the 
abbreviated  amendment  procedure 
described  below.  An  abbreviated 
amendment  shall  consist  of  a  written 
notification  to  the  Department  of 
Commerce  and  the  Department  of 
Justice  stating  changes  in  ACMA 
membership,  identifying  all  new  ACMA 
members  that  desire  to  become  a 
Member  imder  this  certificate  pursuant 
to  the  abbreviated  amendment 
procedure,  and  certifying  for  each  new 
ACMA  member  so  identified  its  sales  of 
Products  in  its  prior  fiscal  year.  Notice 
of  new  members  so  identified  shall  be 
published  in  the  Federal  Register. 
However,  ACMA  may  withdraw  one  or 
more  individual  members  from  the 
application  for  the  abbreviated 
amendment.  If  30  days  or  more  following 
publication  in  the  Federal  Register,  the 
Secretary  of  Commerce,  with  the 
concurrence  of  the  Attorney  General, 
determines  that  the  incorporation  in  the 
certificate  of  the  new  members  through 
the  abbreviated  amendment  procedure 
is  consistent  with  the  standards  of  the 
Act.  the  Secretary  of  Commerce  shall 
amend  the  certificate  of  review  to 
incorporate  such  new  members, 
effective  as  of  the  date  on  which  the 
appUcation  for  amendment  is  deemed 
submitted.  If  the  Secretary  of  Commerce 
does  not  within  60  days  of  publication  in 
the  Federal  Register  so  amend  the 
certificate  of  review,  such  amendment 
must  be  sought  through  the 
nonabbreviated  amendment  procedure. 
This  same  procedure  may  be  utilized  by 


ACMA  to  delete  one  or  more  Members 
from  the  certificate. 

Date:  August  15, 1988. 
George  Muller, 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 
(FR  Doc.  88-18747  Filed  8-17-88;  8:45  am) 

BILUNG  CODE  3510-Ofl-M 


National  Oceanic  and  Atmospheric 
Administration 

■Marine  IMammals:  Proposed 
■Modification  of  Permit;  Dr.  William  A. 
Watkins  (P70C) 

Notice  is  hereby  given  that  Dr. 
William  A.  Watkins,  Woods  Hole 
Oceanographic  Institution.  Woods  Hole, 
Massachusetts  02543,  has  requested  a 
modification  of  Permit  No.  573  issued  on 
November  21, 1986  (51  FR  43422),  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- ' 
1407),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216)  and  the 
regulations  governing  endangered 
species  permits  (50  CFR  Part  217-222). 

The  Permit  Holder  is  requesting 
authorization  to  take  twenty  (20)  sperm 
whales  [Physeter  catodon]  by 
harassment  and  an  additional,  five  (.5) 
will  be  radio  tagged  per  year. 

Concurrent  with  the  application  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  the  modification  request  to  the 
Marine  Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  on  views,  or  requests  for 
a  public  hearing  on  this  proposed 
modification  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  Modification 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

Documents  submitted  in  connection 
with  the  above  modifications  are 
available  for  review  by  interested 
persons  in  the  following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue,  NW..  Rm.  805.  Washington,  DC; 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service.  14  Elm  Street. 
Federal  Building,  Gloucester, 
Massachusetts  01930;  and 
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Director.  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg.  Florida  33702. 

Dated  August  15. 1988. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine  Fisheries 
Service. 

|FR  Doc.  88-18768  Filed  8-17-88;  8:45  am] 

BILLING  CODE  3S10-22-M 


DELAWARE  RIVER  BASIN 
COMMISStON 

Amendment  of  Comprettensive  Plan 
and  Water  Code  of  the  Delaware  River 
Basin 

agency:  Delaware  River  Basin 

Commission. 

action:  Notice. 

summary:  At  its  August  3. 1988  business 
meeting  the  Delaware  River  Basin 
Commission  amended  its 
Comprehensive  Plan  and  Water  Code  in 
relation  to  criteria  and  operations 
formulae  for  emergency  operations 
during  a  lower  basin  drought  warning 
and  drought. 

EFFECTIVE  DATE:  This  amendment  shall 
take  effect  upon  approval  by  the  Parties 
to  the  U.S.  Supreme  Court  Decree  in 
New  Jersey  v.  New  York,  347  U.S.  995 
(1954). 

ADDRESS:  Copies  of  the  Commission's 
Water  Code  are  available  from  the 
Delaware  River  Basin  Commission,  P.O. 
Box  7360,  West  Trenton,  New  Jersey 
08828. 

FOR  FURTHER  INFORMATION  CONTACT 
Susan  M.  Weisman.  Commission 
Secretary,  Delaware  River  Basin 
Commission,  telephone  (609)  883-9500. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  held  public  hearings  on  the 
proposed  amendment  on  March  23  and 
April  27, 1988  as  noticed  in  the  March  15 
and  April  20, 1988  issues  of  the  Federal 
Register.  Based  upon  testimony  received 
and  further  deliberation,  the 
Commission  has  amended  its 
Comprehensive  Plan  and  Water  Code  of 
the  Delaware  River  Basin. 

Background  and  Rationale:  In 
February  1983.  the  Commission  received 
Interstate  Water  Management 
Recommendations  of  the  Parties  to  the 
U.S.  Supreme  Court  Decree  of  1954  to 
the  Delaware  River  Basin  Commission 
Pursuant  to  Commission  Resolution  78- 
20.  These  recommendations  were 
unanimously  agreed  to  by  the  Governors 
of  the  Commonwealth  of  Pennsylvania, 
the  States  of  New  York.  New  Jersey  and 
Delaware  and  the  Mayor  of  New  York 
City.  Recommendation  4  of  these  "Good 


Faith"  Recommendations  called  for  the 
development  of  a  plan  for  coordinated 
operation  of  existing  Basin 
impoundments  during  drought  periods  to 
complement  the  operating  formula  for 
the  New  York  City  Delaware  Basin 
reservoirs  in  order  to  maintain  reliable 
supplies  for  essential  uses,  to  conserve 
water,  and  to  control  salinity. 
Recommendation  4  further  specified  that 
the  plan  should  include  operating 
criteria  for  the  Beltzville,  Blue  Marsh, 
Walter,  Prompton  and  Nockemiixon 
projects  and  the  hydroelectric  power 
reservoirs  in  the  Basin  of  the 
Pennsylvania  Power  and  Light  Company 
and  Orange  and  Rockland  Utilities,  Inc. 

Article  2  of  the  Water  Code  of  the 
Delaware  River  Basin  includes 
Commission  policy  relating  to  the 
conservation,  development  and 
utilization  of  Basin  water  resources. 

The  Commission's  Comprehensive 
Plan  and  Article  2  of  the  Water  Code  of 
the  Delaware  River  Basin  are  hereby 
amended  by  the  addition  of  a  new 
section  2.5.6  Coordinated  Operation  of 
Reservoirs  During  a  Lower  Basin 
Drought  Warning  and  Drought,  a 
summary  of  which  follows. 

As  part  of  the  assessment  of  the 
hydrologic  condition  of  the  lower  basin, 
the  Delaware  River  Master  Advisory 
Committee  will  meet  each  spring  to 
determine  whether  the  New  York  City 
Delaware  Basin  reservoirs'  excess 
release  quantity  should  be  saved. 
Normally,  this  excess  release  bank,  set 
aside  in  the  three  New  York  City 
Delaware  reservoirs  under  terms  of  the 
Decree,  releases  water  over  a  seasonal 
period.  Should  the  committee  decide  to 
save  the  banked  water  to  provide 
drought  assistance,  it  would  be  released 
only  when  needed  to  meet  the  Trenton 
flow  objective  of  3000  cfs. 

The  criteria  for  defining  the  three 
stages  of  lower  basin  hydrologic 
conditions  of  normal,  drought  warning 
and  drought  would  be  based  on  the 
storage  levels  in  Beltzville  and  Blue 
Marsh  Reservoirs.  After  exhausting  the 
excess  release  quantity,  the  releases 
from  Blue  Marsh  and  Beltzville  would 
maintain  the  flow  objective  at  Trenton 
until  their  combined  storage  of  19.5  bg 
decreased  by  more  than  a  third  or  about 
6.5  bg.  at  which  time  a  drought  warning 
would  be  declared.  The  flow  objective 
at  Trenton  would  decrease  and  vary 
depending  upon  the  location  of  the  250 
mg/l  chloride  salt  front  in  the  Estuary. 
Voluntary  water  conservation  would  be 
called  for  as  would  cutbacks  in 
conservation  releases  from  the  lower 
basin  reservoirs.  The  New  Jersey 
Delaware  and  Raritan  Canal  Diversion 
would  be  reduced  to  70  mgd  from  100 
mgd. 


A  lower  basin  drought  emergency 
would  be  declared  when  the  combined 
storage  in  Beltzville  and  Blue  Marsh 
falls  another  third,  or  about  6  bg.  thus 
leaving  only  6  bg  in  those  reservoirs. 
Mandatory  conservation  would  be 
declared  on  nonessential  water  use  and 
storage  in  the  other  lower  basin 
reservoirs,  including  the  power 
reservoirs  and  Lake  Hopatcong,  would 
be  marshalled.  The  New  Jersey 
Delaware  and  Raritan  Canal  diversion 
would  again  be  reduced,  at  this  point 
from  70  mgd  to  65  mgd. 

Once  a  lower  basin  drought 
emergency  is  declared  by  the 
Commission,  the  parties  to  the  1954  U.S. 
Supreme  Court  Decree,  in  consultation 
with  the  DRBC,  shall  consider  and  select 
one  of  six  suggested  "lower  basin 
drought"  reservoir  operation  plans  or 
any  other  plan  designed  to  meet  then- 
existing  conditions.  The  parties  may,  by 
unanimous  agreement,  modify  or  adjust 
any  such  operations  plan.  The 
Commission  would  then  implement  the 
agreed  upon  plan. 

Considerations  in  formulating  the 
agreed  to  plan  include  the  amount  of 
lower  basin  storage,  the  amount  of  New 
York  City  storage,  storage  in  Lake 
Wallenpaupack.  the  Mongaup  facilities. 
Lake  Hopatcong  as  well  as  time  of  year 
of  drought  onset. 

The  lower  basin  drought  would  end 
when  the  storage  levels  in  Beltzville  and 
Blue  Marsh  Reservoirs  exceed  their 
respective  lower  basin  drought  storage 
level  for  30  consecutive  days  or  either 
one  of  these  reservoirs  spills,  unless  the 
Decree  parties  unanimously  agree 
otherwise. 

(Delaware  River  Basin  Compact  75  Slat  688) 
Susan  M.  Weisman, 
Secretary. 
August  10. 198& 

[PR  Doa  88-18672  Filed  8-17-88;  &45  am] 

BILUNQ  COOE  636e-S1-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

[ERA  Docket  No.  86-33-NG] 

Open  Flow  Gas  Supply  Corp,;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas 

agency:  Economic  Regulatory 
Administration,  DOE. 
action:  Order  granting  blanket 
authorization  to  import  natural  gas. 

SUMMARY:  The  Economic  Regulatory 
Administration  [ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
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issued  an  order  to  Open  Flow  Gas 
Supply  Corporation  (Open  Flow) 
granting  blanket  authorization  to  import 
natural  gas  from  Canada  to  the  United 
States.  The  order  issued  in  ERA  Docket 
No.  88-33-NG  authorizes  Open  Flow  to 
import  up  55  Bcf  per  day  of  natural  gas 
over  a  two-year  period  beginning  on  the 
first  date  of  dehvery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076. 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

Issued  in  Washington.  DC,  August  12, 1988. 
Constance  L  Buckley. 
Acting  Director,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
(FR  Doc.  88-18783  Filed  8-17-88;  8:45  ami 

BIUJNG  CODE  S4SO-01-M 


Federal  Energy  Regulatory 
Commission 

(Oodiet  Nos.  ER84-177-000  at  aL) 

Dulce  Power  Co.  et  al.;  Electric  Rate, 
Small  Power  Production,  and 
Interlocidng  Directorate  Rlings 

August  12. 1988 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Duke  Power  Company 

[Docket  No.  ER84-177-000| 

Take  notice  that  on  August  3. 1988. 
Duke  Power  Company  tendered  for 
filing  pursuant  to  Commission  Opinion 
and  Order  on  Initial  Decision,  a 
compliance  filing  which  excludes  the 
separately  stated  Standby  Charge  for 
Schedule  10. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Coso  Energy  Developers 

[Deckel  No.  QF86-591-0O11 

On  July  28, 1988.  Coso  Energy 
Developers  (Applicant),  c/o  California 
Energy  Company,  Inc.,  601  California 
Street,  San  Francisco,  California  94108, 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuit  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  fihng. 

The  geothennal  small  power 
production  facility  will  be  located  within 
the  Naval  Weapons  Center  of  the  United 


States  Navy  at  China  Lake,  near 
Ridgecrest.  California.  The  facility  will 
consist  of  three  turbine  generating  units. 
The  primary  energy  source  will  be 
geothermal  fluids.  The  original 
application  was  Hied  by  California 
Energy  Company.  Inc..  and  was  granted 
on  August  6. 1986  (36  FERC  \  62.150). 

The  recertification  is  requested  due  to 
transfer  of  ownership  from  China  Lake 
Joint  Venture  to  the  Applicant;  the 
relocation  of  the  facility  by  less  than  a 
mile  to  the  east  of  the  originally 
proposed  location;  the  inclusion  of  a 
29.5-mile  220  kV  transmission  line  and 
interconnection  facilities;  and  increase 
in  the  net  electric  power  production 
capacity  of  the  facility  from  79.5  MW  to 
79.6  MW.  All  other  facihty's 
characteristics  remain  unchanged. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of  Colorado 

[Docket  No.  ER88-^8-000] 

Take  notice  that  on  August  2, 1988. 
Public  Service  Company  of  Colorado 
(Public  Service)  tendered  for  filing  a 
proposed  change  in  its  Power  Purchase 
and  Interchange  Agreement  (Agreement) 
with  Colorado-Ute  Electric  Association. 
Inc.  (Colorado-Ute).  Public  Service 
states  that  the  proposed  change  is  a 
Supplement  to  Public  Service's 
Agreement  with  Colorado-Ute,  dated 
April  30, 1982.  on  file  with  the 
Commission  under  Public  Service's 
FERC  Rate  Schedule  No.  37. 

Public  Service  states  that  the 
Supplement  to  the  Agreement  with 
Colorado-Ute  provides  for  various 
increases  and  reductions  in  load  at 
various  delivery  points. 

Public  Service  states  that  copies  of  the 
filing  were  served  upon  all  parties  to  the 
Agreement  and  affected  state 
commissions. 

Comment  date:  August  29, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Oklahoma  Gas  and  Electric  Company 

[Docket  No.  ER88-55(>-000l 

Take  notice  that  on  August  1, 1988, 
Oklahoma  Gas  and  Electric  Company 
(OG&E)  tendered  for  filing  an  Amended 
Appendix  "A"  dated  July  14, 1988, 
between  OG&E  and  Oklahoma 
Municipal  Power  Authority  (OMPA). 

The  amendment  modified  the 
Transmission  Service  Agreement. 
Appendix  "A"  regarding  the  Points  of 
Delivery  for  Power  and  Energy  into 
OMPA's  system.  The  parties  request  an 
effective  date  of  August  1. 1988,  and 


request  a  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  this  filing  have  been  served 
on  OMPA,  the  Corporation  Commission 
of  the  State  of  Oklahoma  and  the 
Arkansas  Public  Service  Commission. 

Comment  dote:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pacific  Power  &  Light  Company,  an 
assumed  business  name  of  PadfiCorp 

[Docket  No.  ER88-^1-000) 

Take  notice  that  on  August  5. 1988, 
Pacific  Power  &  Light  Company,  an 
assumed  business  name  of  PacifiCorp. 
tendered  for  filing,  in  accordance  with 
§  35.30  of  the  Commission's  Regulations, 
Pacific's  Revised  Appendix  1  for  the 
state  of  Montana  and  Bonneville  Power 
Administration's  (Bonneville) 
Determination  of  Average  System  Cost 
(ASC)  for  the  state  of  Montana 
(Bonneville's  Docket  No.  5-A4-8701). 
The  Revised  Appendix  1  calculates  the 
ASC  for  the  state  of  Montana  applicable 
to  the  exchange  of  power  between 
Bonneville  and  Pacific. 

Pacific  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  this  rate  schedule  to  become 
effective  December  4, 1987.  which  it 
claims  is  the  date  of  commencement  of 
service. 

Copies  of  the  filing  were  supplied  to 
Bonneville,  the  Montana  Public  Service 
Commission  and  Bonneville's  Direct 
Service  Industrial  Customers. 

Comment  date:  August  29. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Iowa  Public  Service  Company 

[Docket  No.  ER88-547-000] 

Take  notice  that  on  August  2. 1988, 
Iowa  Public  Service  Company  (IPS) 
tendered  for  filing  an  executed  Firm 
Peaking  Capacity  Sales  Agreement 
dated  April  29, 1988,  whereby  IPS  will 
supply  St.  Joseph  Light  &  Power 
Company  (St.  Joseph)  with  firm  electric 
capacity  and  associated  energy, 
commencing  June  1. 1988  and  continuing 
through  November  30. 1988.  IPS  requests 
that  the  negotiated  Agreement  be  made 
effective  as  of  June  1, 1988. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pacific  Gas  and  Electric  Company 

|Dock»>l  No.  ER88-532-000I    

Take  notice  that  on  August  4, 1988. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  revised 
letter  to  its  July  25. 1988  filing.  PG&E 
states  that  it  has  not  waived  its  rights 
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with  regard  to  termination  of  this 
service  pursuant  to  the  City  of  Santa 
Clara  Interconnection  Agreement  and 
Exhibit  A-4  thereto. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

B.  Union  Electric  Company 

(Docket  No.  ER88-^89-000] 

Take  notice  that  on  August  5, 1988, 
Union  Electric  Company  tendered  for 
filing  additional  cost  support  data  to 
Transmission  Service  Transaction  1, 
dated  May  27, 1988.  with  the  City  of 
Jackson.  MO  providing  the  transmittal  of 
power  and  energy  from  other  sources. 

Comment  date:  August  29. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Dayton  Power  and  Light  Company 

[Docket  No.  ER88-549-000] 

Take  notice  that  on  August  2. 1988, 
Dayton  Power  and  Light  Company 
(DP&L)  tendered  for  filing  an 
Amendment  to  its  Interconnection 
Agreement  with  Ohio  Power  Company 
(OP). 

The  purpose  of  the  Amendment  is  to 
update  the  Emergency.  Short-Term  and 
Non-Displacement  Schedules  which  are 
part  of  the  Agreement. 

Comment  date:  August  29. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanls  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
|FR  Doc.  88-18752  Filed  8-17-88;  8:45  am] 

BILUNQ  CODE  6717-01-M 


Application  Filed  With  the  Commission 

August  12, 1988. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Transfer  of 

License. 

b.  Project  No.:  4026. 

c.  Date  Filed:  August  10, 1988. 

d.  Applicant:  Androscoggin  Reservoir 

Co.  and  Aziscohos  Hydro  Co.,  Inc. 

e.  Name  of  Project:  Aziscohos. 

f.  Location:  On  Magalloway  River, 

Oxford  Co.,  ME. 

g.  Filed  Pursuant  to:  Federal  Power  Act, 

16  U.S.C.  791(a)-825(r). 
h.  Applicant  Contact:  John  W. 

Bemotavicz.  Esq..  Curtis  Thaxter 
Stevens  Broader  and  Micoleau.  One 
Canal  Plaza.  Portland.  ME  04112. 
(207)  775-2361. 
i.  FERC  Contact:  William  Guey-Lee, 

(202)  376-9536. 
j.  Comment  Date:  August  30, 1988. 
k.  Description  of  Transfer: 

Androscoggin  Reservoir  Co.  and 
Aziscohos  Hydro  Co.,  Inc.  proposes 
to  transfer  the  license  to 
Androscoggin  Reservoir  Co., 
Aziscohos  Hydro  Co.,  Inc..  and 
NYNEX  Credit  Company. 
The  proposed  transfer  is  a  sale  of 
project  equipment,  an  assignment  of  the 
interests  of  Aziscohos  Hydro  Company. 
Inc.  ("Aziscohos")  as  lessee  of  certain 
project  property,  and  an  assignment  of 
the  interests  of  Aziscohos  under  its 
power  contract  and  other  project  rights 
to  NYNEX  Credit  Company,  followed 
immediately  by  a  lease  of  project 
equipment  and  sub-lease  and  re- 
assignment of  such  interests  and  other 
rights  back  to  Aziscohos  pursuant  to  a 
leveraged  lease.  The  transfer  will 
provide  a  permanent  ownership  and 
financial  arrangement,  after  successful 
completion  of  construction  by 
Aziscohos. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 


comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS," 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS, "  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION, "  "COMPETING 
APPUCATIONS,"  ""PROTEST"  or 
'"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  An  additional  copy  must  be 
sent  to:  the  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  204-RB,  at  the  above 
address.  A  copy  of  any  notice  of  intent, 
competing  application,  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  88-18704  Filed  8-17-88;  8:45  am] 
BILLING  CODE  67t7-01-M 


(Docket  No.  RP88-205-001] 

Alabama-Tennessee  Natural  Gas  Co^ 
Proposed  Changes  in  FERC  Gas  Tariff 

August  15. 1988. 

Take  notice  that  on  August  9, 1988, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee)  filed 
the  following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.l: 

Appendix  A 

Substitute  Second  Revised  Sheet  Nos. 
62  and  63. 

Appendix  B 

Substitute  Original  Sheet  No.  4A. 

Appendix  C 

Alternate  Substitute  Original  Sheet 
No.  4A. 

Appendix  D 

Revised  Substitute  Original  Sheet  No. 
4A. 

All  of  the  above  tariff  sheets  are 
proposed  to  become  effective  on  July  1. 
1988. 

Alabama-Tennessee  states  that  the 
foregoing  tariff  sheets  are  being  filed 
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pursuant  to  the  Commission's  order 
issued  on  July  28, 1988  in  Docket  No. 
RP88-205-000.  The  tariff  sheets  in 
Appendix  A  are  said  to  comply  with 
Ordering  Paragraph  C  of  the  July  28 
Order,  while  those  in  Appendices  B,  C 
and  D  are  filed  pursuant  to  Ordering 
Paragraph  B  and  reflect  alternate 
methods  of  allocating  take-or-pay  costs. 
Alabama-Tennessee  specifically 
requests  that  the  tariff  sheets  contained 
in  Appendices  A  and  D  be  accepted. 

Alabama-Tennessee  is  proposing  to 
amortize  the  take-or-pay  costs  over  a  36- 
month  period.  According  to  Alabama- 
Tennessee,  that  is  the  maximum 
amortization  period  being  offered  by 
Tennessee  Gas  Pipeline  Company,  its 
upstream  pipeline  supplier. 

Alabama-Tennessee  has  requested 
any  necessary  waivers  of  the 
Commission's  Regulations  in  order  to 
permit  the  tariff  sheets  to  become 
effective  as  proposed. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  customers  and 
affected  State  Regulatory  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  22, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-18753  Filed  8-17-88;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP86-135-002] 

Caprock  Pipeline  Co.;  Tariff  Filing 

August  12, 1988. 

Take  notice  that  on  August  8, 1988, 
Caprock  Pipeline  Company  (Caprock) 
550  WestLake  Park  Blvd.,  Suite  170 
Houston,  Texas  77079,  submitted  its 
FERC  Gas  Tariff,  Revised  Original 
Volume  No.  3.  The  Tariff  filing  sets  forth 
rates,  terms  and  conditions  for  gas 
transportation  service. 


Caprock  states  that  its  tariff  filing  is 
designed  to  bring  Caprock's  open-access 
transportation  tariff,  first  filed  on  June 
30, 1986,  into  compliance  with  the 
Commission's  Orders  dated  ]uly  30. 
1986.  and  July  22. 1988.  The  revised 
tariff:  (1)  Sets  out  revised  transportation 
rates  which  include  minimum  and 
maximum  rates  separately  identifying 
cost  components  attributable  to 
transportation  and  gathering  costs,  (2) 
includes  a  cost  basis  for  rates,  (3) 
expresses  rates  on  an  MMBtu  basis,  (4) 
omits  the  $2,000.00  non-refundable 
processing  fee  formerly  required  by 
Caprock.  and  (5)  contains  specific  gas 
balancing  language,  all  as  required  by 
the  Commission's  July  22, 1988  Order. 

The  revised  tariff  is  fded  to  be  made 
effective  on  July  1, 1986.  Caprock  has 
requested  such  waiver  of  the 
Commission's  regulations  as  may  be 
required  in  order  to  permit  the  proposed 
effective  date. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's 
regulations.  All  such  motions  or  protests 
must  be  filed  on  or  before  August  22, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  O.  Casbell. 
Acting  Secretary. 
[FR  Doc,  88-18705  Filed  8-17-88;  8:45  am] 

BILUNG  COOE  6717-«1-M 


[Dodiet  No.  TQ88-3-4-000I 

Granite  State  Gas  Transmission,  inc.; 
Proposed  Changes  in  Rates 

August  12, 1988. 

Take  notice  that  on  August  5, 1988, 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State).  120  Royall  Street, 
Canton.  Massachusetts  02021.  tendered 
for  filing  with  the  Commission  Ninth 
Substitute  Twenty-First  Revised  Sheet 
No.  7  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  containing 
changes  in  rates  for  effectiveness  on 
August  1, 1988. 

According  to  Granite  State,  the  instant 
filing  adjusts  its  projected  purchase  gas 


costs  to  reflect  an  unanticipated 
increase  in  the  spot  market  supplies  that 
it  expects  to  purchase  during  the  current 
quarter.  Granite  State  further  states  that, 
absent  the  proposed  adjustment,  it  is 
exposed  to  undercollections  of  its 
current  gas  costs.  The  instant  filing, 
according  to  Granite  State,  reflects  an 
increase  of  $0.0432  per  MMBtu  in 
purchased  gas  costs  compared  to  the 
projected  gas  costs  in  its  most  recent 
quarterly  filing,  effective  July  1, 1988. 

Granite  State  further  states  that 
copies  of  its  filing  were  served  upon  its 
customers.  Bay  State  Gas  Company  and 
Northern  Utilities.  Inc..  and  the 
regulatory  commissions  of  the  States  of 
Maine  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  22, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell. 
Acting  Secretary. 

[FR  Doc.  88-18706  Filed  8-17-88;  8:45  am] 
BHXING  COOE  8717-01-M 


[Docket  No.  RI88-30-000] 

Ptiillips  66  Natural  Gas  Co.;  Protest 

Issued:  August  12. 1988. 

Take  notice  that  on  July  20, 1988, 
Phillips  86  Natural  Gas  Company 
(Phillips)  filed  a  protest  pursuant  to 
§  271.1104(h)(4)  of  the  Commission  s 
regulations.  18  CFR  271.1104(h)(4) 
(1987). »  Phillips  states  that  it  has 
requisite  contractual  authority  to  collect 
compression,  delivery,  and  other 
production-related  cost  allowances 
under  contracts  identified  by  the 
Commission  in  orders  issued  on  March 


'  This  section  provides  procedures  whereby  first 
sellers  and  any  others  may  make  a  showing  that 
certain  gas  purchase  cunlracis  allow  for  recovery  of 
compression  allowances  pursuant  to  an  area  rate 
clause. 
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24  and  May  20, 1988  respectively  in  the 
above-captioned  docket.  See  43  FERC 
^  61,298  (1988],  reh  'g  denied  44  FERC 
61,091  (1988].  Phillips  requests  that  the 
Presiding  Administrative  Law  Judge 
summarily  find  that  Phillips  is 
contractually  authorized  to  collect  the 
production-related  cost  allowances  it 
seeks.  Alternatively,  Phillips  requests 
the  right  to  make  a  full  showing  of  its 
contract  authority  by  submission  of 
evidence  and  argument. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  concerning  Phillips' 
claim  should  file  a  protest  or  petition  to 
intervene  in  accordance  with  the 
requirements  of  Rules  211  or  214  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  or  385.214). 
AH  such  filings  should  be  made  not  later 
than  30  days  following  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  Protests  will  be  considered  by  the 
Commission  in  determining  the  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene  in 
accordance  with  Rule  214. 

In  addition  to  publishing  the  full  text 
of  this  document  in  the  Federal  Register 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  1000  at  the  Commission's 
Headquarters,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 
Lois  D.  Casheli, 
Acting  Secretary. 
[FR  Doc.  88-18709  Filed  8-17-68;  8:45  am] 

BIUJNG  CODE  6717-01-M 


[Docket  No.  TQ88-1-55-001] 
Questar  Pipeline  Co.;  Filing 

August  12. 1988. 

Take  notice  that  on  August  9, 1988, 
Quester  Pipeline  Company  (Questar) 
filed  Substitute  Fifteenth  Revised  Sheet 
No.  12  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  to  be  effective 
September  1, 1988. 

Questar  states  that  the  purpose  of  this 
filing  corrects  a  minor  technical  error  on 
the  tariff  sheet  originally  filed  on  July  29, 
1988. 

Questar  states  that  a  copy  of  this 
filing  was  served  upon  its  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  street.  NE..  Washington. 


DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  22, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheli. 
Acting  Secretary. 
[FR  Doc.  88-18707  Filed  8-17-88;  8:45  am) 

BIIXING  CODE  6717-01-M 


[Docket  No.  TQ8e-1-56-001] 

Valero  Interstate  Transmission  Co; 
Filing 

August  12, 1988. 

Take  notice  that  on  August  8, 1988, 
Valero  Interstate  Transmission 
Company  (Valero]  filed  Substitute  8th 
Revised  Sheet  No.  14.2  to  Original 
Volume  No.  1  and  Substitute  13th 
Revised  Sheet  No.  6  to  Original  Volume 
No.  2  as  part  of  its  FERC  Gas  Tariff. 

Valero  states  that  the  purpose  of  this 
filing  is  to  corect  footnote  number  four 
at  the  bottom  of  each  sheet  to  state  the 
average  cost  in  the  last  scheduled  PGA 
rather  than  the  previous  scheduled  PGA. 

Valero  states  that  service  of  this  filing 
has  be<^n  made  on  the  affected  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  22. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheli. 
Acting  Secretary. 
(FR  Doc.  88-18708  Filed  8-17-88;  8:45  am] 

BILUNG  CODE  6217-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FnL-3431-5] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and  are 
available  to  the  public  for  review  and 
comment.  The  ICRs  describe  the  nature 
of  the  information  collection  and  their 
expected  costs  and  burdens;  where 
appropriate,  they  include  the  actual  data 
collection  instrument. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carla  Levesque  at  EPA,  (202)  382-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Research  and  Development 

Title:  Milk  Cow  and  Population 
Survey  (EPA  ICR#  1221). 

Abstract:  Farms,  within  a  300 
kilometer  radius  of  the  Nevada  nuclear 
test  site,  which  produce  milk  from  cows 
or  goats  for  local  usage  or  commercial 
distribution,  are  requested  to  participate 
in  this  survey.  Respondents  are  asked  to 
provide  farm  identification/location 
information,  number  of  cows/goats,  and 
type  of  feed  used. 

Burden  Statement:  The  estimated 
public  reporting  burden  for  this 
collection  of  information  is  0.5  hour  per 
respondent  per  year.  This  estimate 
includes  the  time  for  participating  in  a 
short  interview. 

Respondents:  Farms 

Estimated  No.  of  Respondents:  5G5 

Estimated  Total  Annual  Burden  on 
Respondents:  283  hours 

Frequency  of  Collection:  1  response 
per  year 

Office  of  Pesticides  and  Toxic 
Substances 

Title:  Records  of  PCB  Use.  Storage 
and  Disposal.  (EPA  ICR#  0583). 

Abstract:  Owners  or  operators  of 
facilities  that  use,  store  or  dispose  of 
polychlorinated  Biphenyls  (PCBs)  must 
prepare  and  maintain  records  on  the 
PCBs  handled  at  their  facilities.  The 
Agency  uses  these  data  to  monitor  the 
movement  and  ultimate  disposal  of 
PCBs  and  for  compliance  purposes. 

Burden  Statement:  The  estimated 
public  reporting  burden  for  this 
collection  of  information  is  35  hours  per 
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respondent.  This  estimate  includes  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  Users,  storers,  and 
disposers  of  PCBs. 
Estimated  No.  of  Respondents:  5501 
Frequency  of  Collection:  Annually 
Total  Estimated  Annual  Burden: 
192,535  hours 

Send  comments  regarding  the  burden 
estimates,  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burdens,  to: 
Carla  Levesque,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223).  401  M  St.,  SW., 
Washington.  DC  20460. 
and 
Nicolas  Garcia  (ICR#  1221)  and  Tim 
Hunt  (ICR#  0583),  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
726  Jackson  Place,  NW..  Washington. 
DC  20503,  (Telephone  (202)  395-3084). 

Date:  August  10. 1988. 
Paul  Lapsley, 

Director,  Information  and  Regulatory  Systems 
Division. 
[FR  Doc.  88-18733  Filed  8-17-68;  8:45  am) 

HLUNO  CODE  U60-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

August  11. 1988. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800.  2100  M  Street 
NW.,  Suite  140,  Washington.  DC  20037. 
For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
this  information  collection  should 
contact  Eyvette  Flynn.  Office  of 
Management  and  Budget.  Room  3235 
NEOa  Washington.  DC  20503,  (202)  395- 
3785. 

OMB  Number  3060-0347. 

Title:  Section  97.71.  Spread  spectrum 
logs. 

Action:  Extension. 

Respondents:  Individuals  or 
households. 


Frequency  of  Response: 
Recordkeeping  requirement. 

Estimated  Annual  Burden:  25 
Recordkeepers:  25  Hours. 

Needs  and  Uses:  The  recordkeeping 
requirement  contained  in  §  97.71  is 
necessary  to  document  all  spread 
spectrum  transmissions  by  amateur 
radio  operators.  It  consists  of  a  technical 
description  of  the  transmission  signal, 
pertinent  parameters  describing  the 
transmitted  signal,  general  description 
of  information,  method  and  frequencies 
used  for  station  identification  and  date 
of  beginning  and  date  of  ending  use  of 
each  type  of  transmitted  signal.  The 
information  is  used  by  FCC  staff  during 
inspection  and  investigations  to  ensure 
compliance  with  applicable  rules. 
H.  Walker  Feaster  III, 
Acting  Secretary,  Federal  Communications 
Commission. 
[FR  Doc.  88-18763  Filed  8-17-88;  8:45  am] 

BILUNQ  CODE  6712-01-M 


[Report  No.  CL-88-1381 

Common  Carrier  Public  Mobile 
Services  Information;  Dates  and  Filing 
Requirements  Announced  for 
Acceptance  of  Applications  for  Block 
3  Cellular  RSAs 

August  4, 1988. 

During  the  month  of  October,  1988 
applications  for  Block  3  cellular  RSAs 
will  be  accepted  for  filing.  Specific  filing 
dates  and  markets  appear  on  pages  5 
and  6  of  this  notice. 

All  applications  for  these  markets 
must  be  filed  in  Pittsburgh, 
Pennsylvania.  Applications  sent  via  U.S. 
Postal  Service  must  be  addressed  as 
follows:  Federal  Communications 
Commission,  Cellular  Telephone — 
Market  No.  (Enter  Market  Number],  P.O. 
Box  371995M.  Pittsburgh.  PA  15250-7995. 

Applications  shipped  via  common 
carrier  or  hand  carrier  must  be  brought 
to  the  following  address  between  the 
hours  of  8:30  a.m.  and  5:00  p.m.:  Federal 
Communications  Commission,  Cellular 
Telephone  Filing,  Strip  Commerce 
Center,  28th  and  Liberty  Avenue, 
Pittsburgh,  PA  15222. 

Directions  to  the  Strip  Commerce 
Center  filing  location  appear  on  page  4 
of  this  notice. 

Note. — If  the  number  of  applications  filed 
in  the  previous  block  of  RSAs  is  excessive, 
these  dates  may  be  modified.  If  this  is 
necessary  a  new  public  notice  will  be  issued. 

Acceptance  of  Applications  for  Cellular 
RSAs  in  Block  3 

October  5  to  October  7 

Texas 

652.  Texas  1— Dallam 


653.  Texas 

654.  Texas 

655.  Texas 

656.  Texas 

657.  Texas 

658.  Texas 

659.  Texas 

660.  Texas 

661.  Texas 

662.  Texas 

663.  Texas 

664.  Texas 

665.  Texas 
668.  Texas 

667.  Texas 

668.  Texas 

669.  Texas 

670.  Texas 

671.  Texas 

672.  Texas 


2 — Hansford 
3 — Parmer 
4 — Briscoe 
5 — Hardeman 
6— Jack 
7 — Fannin 
8 — Gaines 
9 — Runnels 
10 — Navarro 
11 — Cherokee 
12— Hudspeth 
13 — Reeves 
14 — Loving 
15 — Concho 
16 — Burleson 
17 — Newton 
18— Edwards 
19 — Atascosa 
20 — Wilson 
21 — Chambers 


October  12  to  October  14 


Missouri 

504.  Missouri 

505.  Missouri 

506.  Missouri 

507.  Missouri 

508.  Missouri 

509.  Missouri 

510.  Missouri 

511.  Missouri 

512.  Missouri 

513.  Missouri 

514.  Missouri 

515.  Missouri 

516.  Missouri 

517.  Missouri 

518.  Missouri 

519.  Missouri 

520.  Missouri 

521.  Missouri 

522.  Missouri 


1 — Atchison 
2 — Harrison 
3 — Schuyler 
4— De  Kalb 
5 — Linn 
6 — Marion 
7 — Saline 
8 — Callaway 
9— Bates 
10 — Benton 
11 — Moniteau 
12 — Maries 
13 — Washington 
14 — Barton 
15— Stone 
16 — Laclede 
17 — Shannon 
18 — Perry 
19— Stoddard 


October  19  to  October  21 


Kansas 

428.  Kansas 

429.  Kansas 

430.  Kansas 

431.  Kansas 

432.  Kansas 

433.  Kansas 

434.  Kansas 

435.  Kansas 

436.  Kansas 

437.  Kansas 

438.  Kansas 

439.  Kansas 

440.  Kansas 

441.  Kansas 

442.  Kansas 


1 — Cheyenne 
2 — Norton 
3 — Jewell 
4 — Marshall 
5— Brown 
6 — Wallace 
7 — Trego 
8— Ellsworth 
9 — Morris 
10 — Franklin 
11 — Hamilton 
12 — Hodgeman 
13 — Edwards 
14— Reno 
15-Elk 


Louisiana 

454.  Louisiana 

455.  Louisiana 

456.  Louisiana 

457.  Louisiana 

458.  Louisiana 

459.  Louisiana 

460.  Louisiana 

461.  Louisiana 

462.  Louisiana 


1 — Claiborne 
2 — Morehouse 
3— De  Solo 
4— Caldwell 
5 — Beauregard 
6 — Iberville 
7 — West  Feliciana 
8 — St.  James 
9 — Plaquemines 
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October  26  to  October  28 
Arkansas 

324.  Arkansas  1 — Madison 

325.  Arkansas  2 — Marion 

326.  Arkansas  3 — Sharp 

327.  Arkansas  4 — Clay 

328.  Arkansas  5 — Cross 

329.  Arkansas  6 — Cleburne 

330.  Arkansas  7— Pope 

331.  Arkansas  8 — Franklin 

332.  Arkansas  9— Polk 

333.  Arkansas  10 — Garland 

334.  Arkansas  11 — Hempstead 

335.  Arkansas  12 — Ouchita 

Oklahoma 

596.  Oklahoma  1 — Cimarron 

597.  Oklahoma  2 — Harper 

598.  Oklahoma  3 — Grant 

599.  Oklahoma  4 — Nowata 

600.  Oklahoma  5— Roger  Mills 

601.  Oklahoma  6 — Seminole 

602.  Oklahoma  7— Beckham 

603.  Oklahoma  B— Jackson 

604.  Oklahoma  9— Garvin 

605.  Oklahoma  10— Haskell 

Federal  Communications  Commission. 

H.  Walker  Feaster  III, 

Acting  Secretary. 

[FR  Doc  88-18764  Filed  8-17-fl8;  8:45  am] 

BtUJNG  COOC  *712-ei-M 


Radio  Broadcasting;  Radio  Advisory 
Committee  Meeting 

August  11. 1968. 

The  next  meeting  of  the  Advisory 
Committee  on  Radio  Broadcasting  will 
be  held  at  1:30  p.m.,  Tuesday.  September 
13, 1988,  in  the  Vincent  Wasilewski 
Room  of  the  National  Association  of 
Broadcasters,  1771  N  Street,  NW., 
Washington,  DC. 

The  Committee  will  consider: 

— Reports  from  the  Allocations  and 
Technical  Subgroups; 

— ^Possible  improvements  to  serve  on 
the  AM  band  through  revisions  to  the 
technical  AM  Broadcast  Rules; 

— Use  of  the  expanded  AM  band 
(1605-1705  kHz)  in  the  United  States; 

— FM  Directional  Antennas; 

— ^FM  Class  A  upgrades; 

—Creation  of  FM  Class  C3; 

— FM  Translators;  and 

— Other  business  relating  to  radio 
broadcasting  matters. 

The  meetings  of  the  Committee  are 
pubUc,  and  are  open  for  participation  by 
all  interested  persons.  The  meeting 
scheduled  for  September  13, 1988  may,  if 
the  participants  so  decide,  be  recessed 
for  resumption  at  such  other  time  and 
place  as  they  may  designate. 

For  further  information,  please  contact 
the  Committee  Chairman,  Mr.  Larry 


Eads,  at  FCC  Headquarters.  His 
telephone  number  is  (202)  632-6485. 
H.  Walker  Feaster  III, 

Acting  Secretary.  Federal  Communications 
Commission. 

[FR  Doc.  88-18765  Filed  8-17-88;  8:45  am] 

BILLING  CODE  6712-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Advisory  Committees;  Meeting 

AQENCY:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration. 
ACTION:  Notice  of  meetings. 

summary:  This  notice  sets  forth  the 
schedules  and  proposed  agendas  of  the 
forthcoming  meetings  of  the  agency's 
initial  review  committees,  national 
advisory  councils,  and  a  Board  of 
Scientific  Counselors  in  the  month  of 
September  1988.  These  committees  will 
be  performing  initial  review  of 
applications  for  Federal  assistance  and 
evaluating  performance  of  staff 
scientists.  Therefore,  portions  of  the 
meetings  will  be  closed  to  the  public  as 
determined  by  the  Administrator, 
ADAMHA,  in  accordance  with  5  U.S.C 
552(b)(6)  and  5  U.S.C.  app.  210(d).  Notice 
of  these  meetings  is  required  under  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463. 

Committee  Name:  Mental  Health  Small 
Grant  Review  Committee,  NIMH 

Date  and  Time:  September  8-9:  9:00  a.m. 

Place:  Holiday  Inn  Crowne  Plaza  Hotel, 
1750  Rockville  Pike,  Rockville, 
Maryland  20852 

Status  of  Meeting: 

Open — September  8:  9:00-10:00  a.m. 
Closed — Otherwise 

Contact:  Kimberly  Crown/Monica 
Woodfork,  Room  9C-05,  Parklawn 
Building.  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301) 
443-4843 

Purpose:  The  committee  is  charged  with 
the  initial  review  of  applications  for 
research  in  all  disciplines  pertaining 
to  alcohol,  drug  abuse,  and  mental 
health  for  support  of  research  in  the 
areas  of  psychology,  psychiatry, 
and  the  behavioral  and  biological 
sciences. 


Committee  Name:  National  Advisory 
Council  on  Drug  Abuse,  NIDA 

Date  and  Time:  September  13-14:  9:00 
3.m. 

Place:  Marriott  Hotel,  5151  Pocks  Hill 
Road.  Bethesda,  MD  20814 

Status  of  Meeting: 


Open — September  13:  9:00  a.m.-noon; 

September  14:  t.JO  a.m.-500  p.m. 
Closed — Otherwise 

Contact:  Sheila  Gardner.  Room  8A-54, 
Parklawn  Building.  5600  Fishers 
Lane,  Rockville.  Maryland  20857, 
(301)  443-0441 

Purpose:The  Council  advises  and 
makes  recommendations  to  the 
Secretary,  Department  of  Health 
and  Human  Services,  the 
Administrator.  Alcohol.  Drug 
Abuse,  and  Mental  Health 
Administration,  and  the  Director, 
National  Institute  on  Drug  Abuse, 
on  the  development  of  new 
initiatives  and  priorities  and  the 
efficient  administration  of  drug 
abuse  research,  including 
prevention  and  treatment  research, 
and  research  training.  The  Council 
also  gives  advise  on  policies  and 
priorities  for  drug  abuse  grants  and 
contracts,  and  reviews  and  makes 
final  recommendations  on  grant 
applications. 

Committee  Name:  National  Advisory 
Mental  Health  Council,  NIMH 

Date  and  Time:  September  14-16:  9:00 
a.m. 

Place:  Parklawn  Building.  Conference 
Rooms  G  and  H.  5600  Fishers  Lane, 
Rockville,  MD  20857 

Status  of  Meeting: 
Open — September  14-15:  9:00  a.m.- 

5:00  p.m. 
Closed — Otherwise 

Contact:  Rachel  Townson.  Room  9C- 
105,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
(301)  443-3367 

purpose:  The  Council  advises  the 
Secretary  of  Health  and  Human 
Services,  the  Administrator. 
Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration,  and  the 
Director,  National  Institute  of 
Mental  Health,  regarding  policies 
and  programs  of  the  Department  in 
the  field  of  mental  health.  The 
Council  reviews  applications  for 
grants-in-aid  relating  to  research 
and  training  in  the  field  of  mental 
health  and  makes  recommendations 
to  the  Secretary  with  respect 
approval  of  applications  for,  and 
amount  of,  these  grants. 

•        *        *        *        « 

Committee  Name:  National  Advisory 
Council  on  Alcohol  Abuse  and 
Alcoholism,  NIAAA 
Date  and  Time:  September 
Place:  National  Institutes  of  Health, 
Conference  Room  #6.  Building  3lC, 
6th  Floor,  9000  Rockville  Pike, 
Bethesda,  MD  20892 


BEST  COPY  AVAILABLE 
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Status  of  Meeting: 
Open— September  19: 10:30  a.m.-5:00 

p.m. 
Closed — Otherwise 

Contact:  )ames  Vaughan.  Room  16C-20, 
Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301) 
443^375 

Purpose:  The  Council  advises  the 
Secretary,  Department  of  Health 
and  Human  Services,  regarding 
policy  direction  and  program  issues 
of  national  significance  in  the  area 
of  alcohol  abuse  and  alcoholism. 
Reviews  all  grant  applications 
submitted,  evaluates  these 
applications  in  terms  of  scientific 
merit  and  adherence  to  Department 
policies,  and  makes 
recommendations  to  the  Secretary 
with  respect  to  approval  and 
amount  of  award. 

***** 

Committee  Name:  Board  of  Scientific 
Counselors,  NIAAA 

Date  and  Time:  September  28-29:  9:00 
a.m. 

Place:  Flow  Building,  Room  51, 12501 
Washington  Avenue,  Rockville,  MD 
20852 

Status  of  Meeting: 
Open— September  28: 9:00-9:30  a.m. 
Closed — Otherwise 

Contact-  Boris  Tabakoff,  National 
Institutes  of  Health,  Building  10, 
Room  3C103,  9000  Rockville  Pike, 
Bethesda  MD  20892,  (301)  496-8996 

Purpose:  The  Board  provides  expert 
advise  to  the  Director,  DICBR, 
NIAAA,  and  through  him  to  the 
Director,  NIAAA,  on  the  alcohol 
intramural  research  program.  This 
advice  is  derived  from  periodic 
visits  to  the  laboratoilcs  for 
assessment  of  the  research  in 
progress  and  evaluation  of 
productivity  and  performance  of 
staff  scientists. 

***** 

Committee  Name:  Mental  Health 
Acquired  Immunodeficiency 
Syndrome  Research  Review 
Committee,  NIMH 

Date  and  Time:  September  29-October 
2:  8:30  a.m. 

Place:  Days  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852 

Status  of  Meeting: 
Open — September  29:  8:30-9:15  a.m. 
Closed — Otherwise 

Contact:  Irma  Fisher,  Room  9C-15, 
Parklawn  Building.  5600  Fishers 
Lane,  Rockville,  MD  20857.  (301) 
443-6470 

Purpose:  The  Committee  is  charged  with 
the  initial  review  of  appUcations  for 
assistance  from  the  National 
Institute  of  Mental  Health  for 


support  of  activities  in  the  fields  of 
research  and  research  training 
activities  in  the  areas  of 
psychoneuro-immunological, 
psychosocial,  behavioral,  and 
psychological  aspects  of  AIDS  as 
they  relate  to  mental  health,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 
***** 

Substantial  information,  summaries  of 
the  meetings,  and  rosters  of  committee 
members  may  be  obtained  as  follows: 
Ms.  Diana  Widner.  NLAAA  Committee 
Management  Officer,  Room  16C-20. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
4375;  Ms.  Camilla  Holland,  NIDA 
Committee  Management  Officer,  Room 
10-42,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857.  (301)  443- 
2620;  Ms.  Joanna  Kieffer.  NIMH 
Committee  Management  Officer,  Room 
9-105,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  (301) 
443-^333. 

Date:  August  12, 1980. 
Peggy  W.  Cockrill, 

Committee  Management  Officer.  Alcohol. 

Drug  Abuse,  and  Mental  Health 

Administration. 

[PR  Doc.  8&-18694  Filed  8-17-B8;  8:45  am] 

BILLING  CODE  4160-20-M 


Centers  for  Disease  Control 

Request  for  Nominations  of 
Candidates  To  Serve  on  ttie  Mine 
Health  Research  Advisory  Committee 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
(CDC),  is  soliciting  nominations  for 
membership  on  the  Mine  Health 
Research  Advisory  Committee 
(MHRAC).  On  December  24, 1988.  four 
vacancies  will  occur.  The  MHRAC. 
which  is  authorized  by  the  Federal  Mine 
Safety  and  Health  Act  of  1977.  advises 
the  Department  of  Health  and  Human 
Services  on  matters  related  to 
intramural  and  extramural  research  for 
the  nation's  miners.  The  direction, 
scope,  and  scientific  quality  of  the 
NIOSH  mine  health  research  program 
are  considered  by  the  Committee. 

A  range  of  disciplines  is  represented 
on  the  Committee,  including 
occupational  medicine,  industrial 
hygiene,  pulmonary  medicine,  radiology, 
pathology,  epidemiology,  biostatistics. 
public  health,  environmental  health,  and 
ergonomics.  Mining  experience  is 
desirable,  but  is  not  necessary  for  every 
position  on  the  Committee.  Emphasis  is 
placed  on  scientific  credentials. 


The  following  information  is 
requested:  name,  affiliation,  address, 
telephone  number,  and  a  recent 
curriculum  vitae.  Nominations  should  be 
sent  by  August  29, 1988,  to:  Mr.  Melvin 
L  Myers,  Executive  Secretary,  MHRAC. 
NIOSH,  CDC,  D-37, 1600  Clifton  Road, 
NE.,  Atlanta.  Georgia  30333,  Telephones: 
FTS:  236-3901,  Commercial:  404/639- 
3901. 

Dated:  August  12, 1988. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
(FR  Doc.  88-18711  Filed  8-17-88;  8:45  am) 

BILUNG  CODE  4160-19-M 


Food  and  Drug  Administration 
IDoclcetNo.88M-02711 

Barnes-Hind,  Inc.;  Premarket  Approval 
of  Occucoaf™ 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Barnes- 
Hind.  Inc..  Sunnyvale,  CA,  for  premarket 
approval,  under  the  Medical  Device 
Admendments,  of  1976,  of  Occucoat™. 
After  reviewing  the  recommendation  of 
the  Ophthalmic  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  July  12, 1988.  of  the  approval 
of  the  application. 
DATE:  Petitions  for  administrative 
review  by  September  19, 1988. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT! 

Robert  A.  Phillips,  Center  for  Devices 
and  Radiological  Health  (HFZ-460). 
Food  and  Drug  Administration,  8757 
Georgia  Ave..  Silver  Spring.  MD  20910, 
301-427-8221. 

SUPPIXMENTARY  INFORMATION:  On  April 
22, 1987,  Barnes-Hind,  Inc.,  Sunnyvale, 
CA  94086,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
Occucoat"*.  Occucoaf™  is  indicated  for 
use  as  a  surgical  aid  in  anterior  segment 
procedures  including  cataract  extraction 
and  intraocular  lens  implantation. 
On  July  23, 1987,  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  July  12, 
1988,  CDRH  approved  the  application  by 


a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  [address 
above)  and  is  available  from  that  office 
upon  wirtten  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Robert  A.  Phillips 
(HFZ-460),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  380e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
seciton  515(g)  of  the  act  (21  U.S.C. 
360e(g]),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administraUve 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)).  A  peUtioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Reghter.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  September  19, 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  docket  number  found  in  brackets  in 
the  heading  of  this  document.  Received 
petitions  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h),  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d).  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 


redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated  August  11. 1988. 
Linda  A.  Suydam, 

Acting  Director,  Center  for  Devices  and 

Radiological  Health. 

[FR  Doc.  88-18896  Filed  8-17-88:  8:45  am) 

BOUNQ  CODE  4160-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

FacUfties  Improvement  and  Repair 
Priorlty  List  for  Fiscal  Year  1989 

August  10. 1988. 

agency:  Office  of  Construction 
Management,  Interior. 

action:  Notice  of  Facilities 
Improvement  and  Repair  Priority  List  for 
Fiscal  Year  1989. 

The  Facilities  Improvement  and 
Repair  (FI&R)  list  has  been  prepared  for 
Fiscal  Year  1989  in  accordance  with 
House  Report  Number  98-888,  page  52. 
"To  avoid  some  of  the  problems 
experienced  in  the  past,  the  Committee 
directs  the  Bureau  to  revise  the  FI&R 
Priority  System  by  publishing  in  the 
Federal  Register  by  October  1  of  each 
fiscal  year,  the  national  list  of  projects 
expected  to  be  accomplished  that  year 
within  the  available  funds." 

The  notice  for  FY  1989  provides  the 
approved  list  of  H&R  projects. 
Construction  of  these  projects  is  subject 
to  the  availability  of  funds.  The  list  is 
based  upon  the  Bureau's  criteria  for 
ranking  projects  as  published  in  the 
Federal  Re^er/Volume  51,  Number 
30/Thursday,  February  13, 1986/Page 
5415. 

The  projects  for  FY  1989  are: 
Bureau-Wide  Code  Compliance  (Phase 

1) 
Bureau-Wide  Roof  Repair  (Phase  1) 
Multi-Area  Telecommunications 

Improvements  and  Repair 
Navajo  Area-Wide  Gas  Line 

Replacement  [Phase  2) 
Flandreau  School  (Phase  1),  South 

Dakota 
Standing  Rock  Community  High  School. 

North  Dakota 
Haskel  Indian  Junior  College,  Kansas 
Dzilth-Na-O-Dith-Hle  School,  New 

Mexico 
Ft.  Hall  Headquarters  and  Elementary 

School,  Idaho 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  M.  Love,  Jr.,  Director,  Office  of 
Construction  Management,  Department 
of  the  Interior,  18th  &  C  Streets,  NW., 


Mail  Stop  2415,  Washington,  DC  20240. 
(202)  343-3403. 

Rick  Ventura, 

Assistant  Secretary,  Policy.  Budgets 
Administration. 

[FR  Doc.  88-18714  Filed  8-17-88;  8:45  am) 

BILUNG  COOE  4310-RK-M 


Bureau  of  Indian  Affairs 

School  Construction  Priority  List,  FY 
1990 

agency:  Office  of  Construction 
Management,  Interior. 

ACTION:  Notice  of  hst  of  proposed  school 
construction  projects. 

This  notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
Interior  to  the  Assistant  Secretar>'- 
Indian  Affairs  by  209  DM8.  The  school 
construction  priority  list  has  been 
revised  for  FY  1990  as  required  by  Pub. 
L.  95-561  (92  Stat.  2319  secUon  1125(0)) 
which  requires  that  "At  the  time  any 
budget  request  for  school  construction  is 
presented,  the  Secretary  shall  publish  in 
the  Federal  Register  and  submit  with  the 
budget  request  the  current  list  of  all 
school  construction  priorities". 

This  notice  for  FY  1990  provides  the 
current  revised  list  of  proposed 
construction  projects.  Construction  of 
these  projects  is  subject  to  the 
availabihty  of  funds  and/or  the  status  of 
currently  committed  construction 
projects  approved  by  Congress.  The 
Choctaw  Central  Elementary  School  is  a 
committed  project. 

The  current  list  of  school  construction 
projects  applies  to  FY  1990  and  is  based 
upon  the  Bureau's  criteria  for  ranking 
projects  based  upon  "unhoused" 
students.  A  revised  list  will  be 
developed  and  published  for  each 
succeeding  fiscal  year.  The  BIA, 
Contract  and  Previously  Private  School 
Construction  Ranking-FY  1990  is: 

Choctaw  Central  Elementary  School 

[MS)» 
Lagima  Middle  School  (NM) 
Coeur  d'Alene  Tribal  School  (ID) 
Pine  Ridge  High  School  (SD) 
Dunseith  Indian  Day  School  (ND) 
Many  Farms  High  School  (AZ) 
Seba  Delkai  Boarding  School  (AZ) 
Lower  Brule  School  (SD) 
Cheyenne  River  School  (SD) 
Crow  Creek  School  (SD) 
Riverside  Indian  School  (OK) 
Eastern  Navajo  High  School  (NM) 

'  Congressionally  Mandated  Project 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  M.  Love,  Jr.,  Director,  Office  of 
Construction  Management,  Department 
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of  the  Interior,  18th  C  Streets.  NW.,  Mail 

Stop  2415,  Washington,  DC  20240,  (202) 

343-3403. 

Rick  Ventura, 

Assistant  Secretary.  Policy,  Budget  and 

A  dministration. 

|FR  Doc.  88-18715  Filed  8-17-88;  8:45  am) 

BILLING  COOE  4310-RK-M 

Bureau  of  Land  Management 

Intent  to  Prepare  an  EIS  on  Placer 
Mining  Activities,  Alaska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
drainage-wide  environmental  impact 
statement  on  multiple  mining  operations 
in  the  Tuluksak  River  drainage;  and  to 
request  comments  on  the  scoping  of  this 
environmental  impact  statement. 

SUMMARY:  Pursuant  to  section  102  (2)c  of 
the  National  Environmental  Policy  Act 
of  1969,  as  amended,  the  Department  of 
Interior,  Bureau  of  Land  Management 
(BLM)  intends  to  prepare  an 
environmental  impact  statement  for 
placer  mining  in  the  Tuluksak  River 
drainage  in  southwestern  Alaska. 

The  decision  to  prepare  an  EIS  should 
not  be  interpreted  as  a  reversal  of  the 
decision  of  the  Department  of  the 
Interior  regarding  Northland  Gold 
Dredge  operation.  Preparation  of  an  EIS 
for  the  Tuluksak  Drainage  has  been 
prompted  by  proposed  plans  of 
operation  submitted  by  other  mine 
operators.  The  purpose  of  the  EIS  is  to 
determine  the  direct  and  indirect 
impacts  of  multiple  placer  mining 
operations  within  the  Tuluksak 
watershed,  particularly  water  quality, 
subsistence  uses,  access,  and  fisheries 
impacts.  The  analysis  will  address 
mining  operations  anticipated  within  the 
reasonably  foreseeable  future  that 
would  occur  within  the  Tuluksak  River 
drainage.  BLVl  manages  and  or  regulates 
federal  claims  in  the  area  encompassed 
by  this  EIS  under  the  following: 

(1)  Generil  Mining  Law  of  1872,  30 
U.S.C.  22  et  seq.  as  amended 

(2)  Federal  Land  Policy  and 
Management  Act  (FIPMA)  1976 

(3)  43  CFR  Part  3809 

(4)  BLM  Alaska  Handbook  H  3809-1. 
and  other  applicable  laws  and 
regulations  relating  to  specific 
resources.  Possible  alternatives  include: 
Allowing  placer  mining  under  various 
standards  of  review  which  modify 
timing,  size  and  location  of  proposed 
actions,  which  would  assure  against 
unnecessary  and  undue  degradation 
consistent  with  the  requirement  of  43 
CFR  Part  3809.  BLM  would  review 


proposed  and  existing  plans  of 
operation  according  to  various  BLM 
guidelines.  Other  agency  permitting 
would  be  done  in  accordance  with 
existing  standards.  This  is  the  Proposed 
Action.  Under  the  No  Active  alternative, 
applications  for  plans  of  operation  or 
notices  would  be  processed  by  BLM. 
However,  administrative,  legislative  and 
or  judicial  means  would  be  employed  to 
prevent  mining.  It  is  understood  that 
implementation  of  the  No  Action 
alternative  might  be  in  conflict  with 
existing  federal  and  State  law.  However, 
federal  regulations  governing  the 
content  of  EISs  require  an  analysis  of  a 
No  Action  alternative.  This  alternative 
may  be  used  as  a  baseline  to  which 
other  alternatives  can  be  compared. 
Alternatives  to  the  Proposed  Action  and 
the  No  Action  Alternatives  will  be 
developed  during  the  scoping  period 
which  will  run  till  the  end  of  September 
1988.  The  timeframe  for  public  scoping 
will  also  be  announced  in  the  local 
newspapers  and  supplemented  as 
appropriate  by  other  means. 

The  purpose  of  scoping  is  to  focus  the 
analysis  on  significant  issues  and 
reasonable  alternatives  to  the 
considered.  This  will  be  done  by 
sending  a  summary  of  current  issues, 
comments,  and  concerns  to  anyone 
requesting  them.  All  interested  parties 
are  invited  to  participate  in  the  scoping 
process  by  either  writing  or  calling  the 
EIS  Project  Manager  to  add  additional 
issues,  concerns,  or  relevant 
alternatives.  No  public  meeting  is 
planned  for  scoping  because  previous 
public  meetings  have  identified 
numerous  issues  associated  with  placer 
mining  proposed  for  previous  years, 
including  activities  which  would  have 
been  conducted  in  1988.  Federal  and 
State  agencies  specifically  invited  to 
participate  in  the  scoping  includes,  but 
is  not  limited  to: 
Alaska  Department  of  Environmental 

Conservation 
Alaska  Department  of  Fish  and  Game 
Alaska  Department  of  Natural 

Resources 
U.S.  Army  Corps  of  Engineers 
U.S.  Bureau  of  Indian  Affairs 
U.S.  Environmental  Protection  Agency 
U.S.  Fish  and  Wildlife  Service 
U.S.  National  Park  Service 
ADDRESSES:  To  be  considered  in  the 
scoping  process,  all  written  comments 
and  suggestions  must  be  received  by 
Anchorage  District  Manager,  Attn. 
Tuluksak  EIS  Project  Manager,  Bureau 
of  Land  Management,  701  C  Street,  Box 
13,  Anchorage  Alaska  99513,  no  later 
than  October  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Tuluksak  EIS  Project  Manager,  Bureau 


of  Land  Management.  701  C  St..  Box  13, 

Anchorage,  Alaska  99513.  (907)  271- 

3114. 

)ohn  Santora, 

Acting  State  Director. 

(FR  Doc.  88-18710  Filed  8-17-88;  8:45  am) 

BILLING  COOE  4110-JA-M 


[CA-930-08-4341-091 

Availability  of  Final  Environmental 
Impact  Statements;  Calif  omia 
Vegetation  Management  Program 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availability  of  Final 
Environmental  Impact  Statement  for  the 
California  Vegetation  Management 
Program. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  Final  Environmental 
Impact  Statement  for  the  California 
Vegetation  Management  Program  on 
BLM  administered  lands  in  California 
and  northwest  Nevada.  The  EIS  was 
prepared  to  address  the  impacts 
resulting  from  proposed  manual, 
mechanical,  prescribed  burning  and 
chemical  control  of  vegetation  on  public 
lands.  The  EIS  also  includes  a  risk 
assessment  and  worst-case  analysis  of 
impacts  on  human  health  from  using 
herbicides  as  proposed  by  the  program. 

Comments  on  the  EIS  as  well  as  those 
received  during  the  review  of  the  Draft 
EIS  will  be  considered  in  the  decision 
process.  A  decision  regarding  vegetation 
management  will  be  prepared  and 
issued  after  September  30. 1988. 

A  limited  number  of  copies  of  the 
California  Vegetation  Management  EIS 
are  available  from:  Mark  Blakeslee, 
Bureau  of  Land  Management.  California 
State  Office.  2800  Cottage  Way, 
Sacramento.  CA  95825.  (916)  978-4725. 

date:  Thp  public  comment  period  is 
open  for  30  days  through  September  30. 
1988.  Comments  received  after  that  date 
may  not  be  considered  in  the  Record  of 
Decision. 

ADDRESSES:  Written  comments  may  be 
sent  to  the  California  Vegetation 
Management  EIS  Team  Leader,  Bureau 
of  Land  Management,  2800  Cottage 
Way,  Sacramento,  California  95825. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Blakeslee,  California  State  Office 
(916)  978-4725. 

Dated:  August  10. 1988. 
Ed  Hasley, 
State  Director 
|FR  Doc.  88-18720  Filed  8-17-68;  8:45  am] 
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Federal  Register  /  Vol.  53,  No.  160  /  Thursday.  August  18,  1988  /  Notices 


31393 


[AK-975E-08-4213-22] 

Change  of  Address  for  BLM-Alaska's 
Fairbanks  Support  Center,  Arctic 
District,  Kobuk  District  and  Steese/ 
White  Mountains  District 

The  Bureau  of  Land  Management's 
Fairbanks  Support  Center,  Arctic 
District.  Kobulc  District  and  Steese/ 
White  Mountains  District  offices  in 
Fairbanics.  Alaska  will  move  to  a  new 
address.  The  former  address  for  these 
offices  was  1541  Gaffney  Road, 
Fairbanks.  Alaska  99703.  After 
September  6, 1988,  the  address  will  be: 
1150  University  Avenue,  Fairbanks, 
Alaska  99709.  Phone  (907)  474-2200. 

Direct  questions  to:  William 
Robertson,  Bureau  of  Land  Management, 
Fairbanks  Support  Center,  1541  Gaffney 
Road,  Fairbanks,  AK  99703,  Telephone 
(907)  35&-5309. 

Date:  August  8, 1988. 
lames  S.  Murray, 

Manager,  Fairbanks  Support  Center. 
|FR  Doc.  88-18721  Filed  8-17-88;  8.45  am] 

BtUJNG  CODE  4310-«4->>* 


[iD-030-08-4212-13] 

Reaity  Action;  Exchange  of  Public 
Lands  in  Bannock  County,  ID 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action, 
exchange  of  Public  Land  in  Bannock 
County,  ID. 

The  following  described  public  lands 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  1716: 

T.7S.,  R.35E.,  Boise  Meridian 

Section  23:  SWSE 
Section  26:  N2NW,  NWNE 

In  exchange  for  these  lands,  the 
Federal  Government  will  acquire  a  tract 
of  non-federal  land  in  Bannock  County 
from  L.M.  Bull,  Jr.,  described  as  follows: 

T.7S.,  R.35E.,  Boise  Meridian 

Section  26:  SESW,  SWSE 
Section  35:  NE.NW,  NWNE 

The  purpose  of  the  exchange  is  to 
acquire  the  non-federal  lands  for  use  in 
wildlife  habitat  and  riparian 
management.  The  exchange  is 
consistent  with  the  Bureau's  planning 
for  the  lands  involved  and  has  been 
discussed  with  county  and  state 
officials.  The  public  interest  will  be  well 
served  by  making  the  exchange. 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal,  and 
the  acreage  will  be  adjusted  or  money 


will  be  used  to  equalize  the  values  upon 
completion  of  the  final  appraisal  of  the 
lands. 

The  terms  and  conditions  applicable 
to  the  exchange  are: 

1.  The  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States,  Act  of  August  30, 1890  (43 
U.S.C.  945). 

2.  Those  rights  for  road  purposes  as 
have  been  granted  to  the  Federal 
Highway  Administration  under  serial 
number  1-22928. 

3.  Excepting  and  reserving  the  United 
States  a  perpetual  right-of-way  over  and 
across  a  strip  of  land  100  feet  wide  along 
an  existing  trail  crossing  the  SWSE, 
Section  23;  NWNE,  Section  26;  T.7S., 
R.35E.,  for  public  access  and  future 
development  of  a  road. 

The  publication  of  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws. 

As  provided  by  the  regulations  of  43 
CFR  2201.1(b),  any  subsequently 
tendered  application,  allowance  of 
which  is  discretionary,  shall  not  be 
accepted,  shall  not  be  considered  as 
filed,  and  shall  be  returned  to  the 
applicant. 

SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  the  exchange, 
including  the  environmental  assessment 
is  available  for  review  at  the  Idaho  Falls 
District,  Pocatello  Resource  Area  Office, 
250  South  4th  Avenue,  Federal  Building, 
Room  172,  Pocatello,  Idaho  83201. 

For  a  period  of  45  days  interested 
parties  may  submit  comments  to  the 
Idaho  Falls  District  Office,  Bureau  of 
Land  Management,  940  Lincoln  Road, 
Idaho  Falls,  Idaho  83401. 

Dated:  August  10, 1988. 
Lloyd  H.  Ferguson, 

District  Manager. 

[FR  Doc.  88-18675  Filed  8-17-88:  8:45  am) 

BILUNG  CODE  4310-GG-M 


[ES-94(M>8-4520-13;  (ES-039037,  Group 
23)1 

Filing  of  Plats  of  Dependent  Resurvey, 
Subdivisions  of  Section  and  Survey  of 
the  Rend  L^ke  Acquisition  Boundary; 
Illinois 

August  9. 1988. 

1.  The  plat,  in  four  sheets,  of  the 
dependent  resurvey  of  a  portion  of  the 
east  boundary,  a  portion  of  the 
subdivisional  lines,  and  the  survey  of 
the  subdivision  of  sections  1,  2,  3,  4, 10 
and  11,  and  the  Rend  Lake  acquisition 


boundary.  Township  6  South,  Range  2 
East,  third  Principal  Meridian,  Illinois, 
will  be  officially  filed  in  the  Eastern 
States  Office,  Alexandria,  Virginia  at 
7:30  a.m..  on  September  23. 1988. 

2.  The  dependent  resurvey  and  survey 
was  made  at  the  request  of  the  Corps  of 
Engineers. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  dependent 
resurvey  and  survey  must  be  sent  to  the 
Deputy  State  Director  for  Cadastral 
Survey  and  Support  Services,  Eastern 
States  Office,  Bureau  of  Land 
Management,  350  South  Pickett  Street. 
Alexandria,  Virginia  22304.  prior  to  7:30 
a.m..  September  23, 1988. 

4.  Copies  of  the  plats  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Lane  |.  Bouman, 

Deputy  State  Director  for  Cadastral  Sun'ey 
and  Support  Sen'ices. 
|FR  Doc.  88-18676  Filed  8-17-88:  8:45  am) 
BILUNG  COOE  4310-GJ-«a 


[AZ-920-0B-4220-10;  A-23294] 

Proposed  Withdrawal;  Opportunity  for 
Public  Meeting;  Arizona 

August  10, 1988. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  recently 
acquired  61.356  acres  of  private  land 
within  the  boundaries  of  the  Coronado 
National  Forest  under  the  provisions  of 
the  General  Exchange  Act  of  1922.  The 
land  is  surrounded  by  an  existing 
withdrawal  for  the  Fred  Lawrence 
Whipple  Observatory  (FLWO).  The 
existing  withdrawal  protects  the  large 
investment  in  scientific  research  at  the 
Observatory.  The  Forest  Service  has 
now  filed  an  application  to  withdraw 
the  61.356  acres  of  land  from  mineral 
entry.  This  application  will  complete  the 
protection  of  the  facilities  and  research 
efforts  at  FLWO.  This  notice  closes  the 
land  for  up  to  2  years  from  location  and 
entry  under  the  United  States  mining 
laws. 

DATE:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
November  16. 1988. 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  Arizona 
State  Director,  Bureau  of  Land 
Management.  P.O.  Box  16563.  Phoenix. 
Arizona  85011. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Lisa  Schaalman,  BLM,  Arizona  State 
Office,  602-241-5534. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Agriculture  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  land 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 

Gila  and  Salt  River  Meridian,  Arizona 

Coronado  National  Forest 

T.  20  S..  R.  14  E., 

MS  2409  lying  within  sections  22,  23.  26, 
and  27. 

The  area  described  aggregates  61.356  acres 
in  Santa  Cruz  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  dale 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied,  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  land  remains  open  to  mineral 
leasing  and  to  those  laws  governing 
management  and  disposition  of  National 
Forest  land  by  the  Forest  Service, 
including  lease,  easement,  permit  and 
management,  utilization  and  disposal  of 
vegetative  resources.  Current 
administrative  jurisdiction  over  the 
segregated  land  will  not  be  affected  by 
the  temporary  segregation. 
lohn  T.  Mazes, 

Chief.  Branch  of  Lands  and  Minerals 

Operations. 

|FR  Doc.  88-18677  Filed  8-17-88:  8:45  amj 

BILLING  CODE  4310-32-M 


[CA-940-08-4220-10;  CA  5200) 

Termination  of  Segregation  and 
Opening  of  Lands;  California 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 


summary:  The  segregative  effect  of  a 
proposed  withdrawal  of  15  acres  of  land 
requested  by  the  Department  of  the 
Army,  Sacramento  District  Corps  of 
Engineers,  termianted  on  July  27, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Viola  Andrade,  BLM  California  State 
Office,  2800  Cottage  Way,  Sacramento, 
California  95825,  (916)  978-4815. 

SUPPLEMENTARY  INFORMATION:  On  July 
28, 1978,  a  notice  of  proposed 
withdrawal  and  reservation  of  land  for 
the  Department  of  the  Army, 
Sacramento  District  Corps  of  Engineers, 
was  published  in  the  Federal  Register  at 
43  FR  32881.  The  purpose  of  the 
application  was  for  the  preservaton  and 
perpetuation  of  a  unique  species  of 
harvestmen  (a  phalangid  of  the  arachnid 
class)  residing  in  and  old  mine  on  the 
land.  This  notice  is  published  in 
accordance  with  the  regulations  at  43 
CFR  2310.2-l[d)  which  require  that  a 
notice  specifying  the  date  and  time  of 
termination  to  be  published  in  the 
Federal  Register  by  the  authorized 
officer. 

1.  The  segregative  effect  was 
terminated  as  to  the  following  described 
land: 

Mount  Diablo  Meridian 

T.  3  N.,  R.  14  E., 

Sec.  35.  SE1/4NE1/4SE1/4  and  N1/2NE1/ 
4SE1/4SE1/4. 

The  area  described  contains  15  acres  in 
Tuolumne  County. 

2.  On  July  27, 1980,  the  lands 
described  in  paragraph  1  were  opened 
to  the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law. 

3.  On  July  27, 1980,  the  lands  were 
opened  to  location  and  entry  under  the 
United  States  mining  laws. 

Date:  August  10,  1988. 
Nancy  |.  Alex, 

Chief.  Lands  Section.  Branch  of  Adjudication 
and  Records. 

[FR  Doc.  8&-81674  Filed  8-17-88:  8:45  am) 
BILLING  CO0£  4310-40-M 


Fish  and  Wildlife  Service 

Record  of  Decision  for  Implementing  a 
Master  Plan  for  Management  of  the 
Great  Swamp  National  Wildlife  Refuge; 
Basicing  Ridge,  NJ 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice. 

summary:  This  notice  makes  available 
to  the  public  the  Record  of  Decision 
(ROD)  on  the  Great  Swamp  National 
Wildlife  Refuge  (NWR)  Master  Plan.  The 
ROD  was  prepared  in  accordance  with 
Council  on  Environmental  Quality 
Regulations,  40  CFR  1505.2.  The  decision 
of  the  Fish  and  Wildlife  Service  is  based 
on  information  contained  in:  The  Final 
Environmental  Impact  Statement  (FEIS) 
which  was  filed  with  the  Environmental 
Protection  Agency  in  May,  1987  and 
became  available  to  the  public  on  May 
20, 1987;  other  pertinent  scientific  and 
technical  data;  and  public  comments 
received  on  the  proposal.  The  ROD 
selects  the  Proposed  Action  as  the  best 
alternative  for  a  master  plan  to  manage 
the  Refuge  for  the  next  10  to  20  years. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Curtis  Laffin,  U.S.  Fish  and  Wildlife 
Service,  One  Gateway  Center,  Newton 
Corner,  Massachusetts  02158,  (617)  965- 
5100  ext.  222. 

SUPPLEMENTARY  INFORMATION:  The  Fish 
and  Wildlife  Service  (FWS)  manages 
national  wildlife  refuges  to  meet  the 
major  purpose(s)  for  which  they  were 
established.  The  public  is  provided 
opportunities  to  enjoy  natural  resources 
found  on  refuges.  These  uses  must  be 
compatible  with  the  purposes  for  which 
each  refuge  is  established.  Refuges  are 
periodically  analyzed  to  establish  long- 
range  objectives  and  strategies  for 
accomplishing  those  objectives.  Great 
Swamp  NWR  has  been  planned  through 
such  a  process.  This  refuge  was 
established  in  1960  through  the  efforts  of 
concerned  citizens  who  raised  funds  to 
acquire  and  protect  3000  acres  of 
important  New  Jersey  wetland-upland 
habitat  for  migratory  birds,  other 
indigenous  wildlife  and  their  habitats. 
Acquisition  has  primarily  been  for 
migratory  waterfowl  and  wildlife 
oriented  recreation  purposes.  In  addition 
Congress  established  a  3660  acre 
wilderness  area  at  Great  Swamp  NWR 
in  1968.  The  Proposed  Action 
Alternative  selected  in  this  ROD  takes 
into  account  the  significant  amount  of 
land  development  that  has  occurred  in 
the  Great  Swamp  watershed  in  recent 
years.  Development  has  greatly  altered 
the  watershed  and  so  disrupted  surface 
water  runoff  that  the  Refuge  habitats 
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have  been  adversely  affected  by  wetter 
wef  periods  and  dryer  dry  periods. 
Increased  development  has  also  brought 
more  people  closer  to  the  Refuge, 
thereby  greatly  increasing  demand  for 
public  use  activities  on  the  Refuge. 
The  Proposed  Action  Alternative 
addresses  these  and  other  pressures  on 
Refuge  habitats  and  wildlife  and 
establishes  management  strategies  to 
cope  with  them. 

Alternatives  (kinsidered 

The  following  four  alternative  master 
plans  were  considered  in  reaching  a 
decision: 

No  Action  Alternative 

Provides  for  toxic  waste  clean-up  on 
currently  owned  Refuge  lands;  precludes 
acquisition  of  other  land  containing 
toxic  dump  sites,  and  continues  current 
management  practices,  outputs,  and 
public  use  activities.  Habitat  and 
wildlife  population  protection,  the 
annual  deer  hunt,  water  management  in 
the  Refuge's  five  impoundments, 
management  of  upland  field  and  forest 
habitat,  maintenance  of  climax  forest, 
wildlife  surveys,  and  bird  banding 
would  continue  at  current  levels. 
Existing  facilities,  including  parking  lots, 
restrooms,  boardwalk  trails,  an 
observation  tower  and  an  observation 
blind  will  be  maintained.  Pleasant 
Plains  Road  will  be  maintained  as  a 
gravel  road  open  to  through  traffic. 
Public  use  activities  such  as  birding  and 
other  wildlife  observation, 
interpretation,  wildlife  education  and 
fruit  picking  will  continue  at  present 
levels.  Great  Swamp's  present 
permanent  staff  of  nine  will  continue  to 
operate  from  the  existing  headquarters/ 
maintenance  complex. 

Proposed  Action  Alternative 

Major  changes  from  current 
conditions  include:  Acquisition  of  land 
outside  the  presently  approved 
acquisition  boundary  to  prevent  further 
encroachment  and  development  of 
wetlands  and  critical  upland  edge 
habitats  having  high  wildlife  value  and 
to  prevent  encroachment  on  and 
degradation  of  existing  Refuge  land. 

Updating  of  a  1982-1984  hydrology 
study  to  determine  the  combination  of 
water  control  modifications  required  to 
properly  regulate  water  levels  in  Pools  1 
and  2  and  Middle  Brook  Pool. 

Reversion  of  up  to  1,000  acres  of  red 
maple  dominated  habitat  to  more 
diverse,  earlier  successional  habitat 
types  that  will  be  more  productive  of 
wildlife,  especially  woodcock. 

Regulation  of  public  use  in  the 
Wilderness  Area  to  assure  it  is  managed 
tn  mnintdin  its  wilderness  qualities. 


Establishment  of  a  trapping  program 
to  be  instituted  as  needed  to  reduce 
excessive  raccoon  predation  on  nesting 
birds  and  other  wildlife.  Increased 
production  of  black  duck,  American 
woodcock,  wood  duck,  red-shouldered 
hawk,  bluebird  and  other  sensitive 
species  to  meet  Refuge  wildlife 
production  objectives. 

Upgrading  and  expanding  the  public 
use  program  through  the  construction  of 
a  wildlife  interpretive  center, 
improvement  of  the  existing  trail  system, 
construction  of  a  self-guided  interpretive 
trail,  and  construction  of  two  visitor 
information  kiosks  and  one  wildlife 
observation  blind.  Taking  action  to 
minimize  the  negative  effects  of 
development  within  the  watershed  that 
threaten  the  ecological  balance  of  the 
swamp  through  increased  runoff, 
sedimentation  and  water  pollution. 

Pulbic  Use  Alternative 

This  alternative  expands  options  of 
public  access,  and  for  wildlife  education 
and  interpretation,  while  maintaining 
wildlife  habitat  diversity  through 
moderate  management  activities. 
Unique  features  include  canoeing, 
fishing,  horseback  riding  trails, 
additional  visitor  contact  points  and  79 
additional  parking  spaces.  Land 
acquisition  would  include  floodplains  of 
some  streams  which  flow  into  the 
Refuge.  Self-guided  trails  and  the 
connection  of  the  Refuge  trail  system  to 
adjacent  county  environmental  centers 
will  favor  relations  between  the  Refuge 
and  local  communities. 

Wildlife  Management  Alternative 

This  alternative  closes  Pleasant  Plains 
Road  to  through  traffic  and  intensifies 
most  wildlife  management  activities, 
especially  for  woodcock  and  waterfowl. 
Raccoon  control  will  be  implemented. 
Major  management  changes  include 
acquisition  of  land  prone  to  flooding  and 
intensified  woodcock  habitat 
management  to  back  succession  stages 
of  upland  habitat. 

B8sis  for  the  Decision 

The  Proposed  Action  alternative 
meets  refuge  purposes  in  a 
comprehensive  manner  and  minimizes 
the  environmental,  social  and  economic 
impacts  as  much  as  is  practicable.  An 
exhaustive  public  participation  process 
identified  concerns  of  interested  parties 
and  brought  about  plan  modifications 
that  substantially  resolved  controversial 
issues  related  to  items  such  as  road 
abandonment  and  closures,  trapping, 
animal  control,  hunting,  controlled 
burning,  woodcock  management  and 
public  use  facilities.  Continued  public 
participation  during  project 


implementation  will  further  reduce  real 
or  perceived  impacts  on  social  and 
natural  resources.  Measures  to  minimize 
impacts  of  the  selected  alternative  are 
identified  in  this  document  and  the  FEIS. 

The  Proposed  Action  most  effectively 
balances  habitat  protection,  wildlife 
population  management  and  public  use 
opportunities  to  maximize  the  potential 
for  Refuge  benefits.  Land  acquisition 
will  be  expanded  to  acquire,  from 
willing  sellers,  tracts  of  good  wildlife 
habitat  that  have  not  been  degraded  by 
development.  Acquisition  of  additional 
wetland  and  upland  adjacent  to  wetland 
will  also  reduce  the  amount  of  private 
land  that  currently  floods  due  to 
accelerated  surface  water  runoff  brought 
on  by  watershed  development.  In 
response  to  alteration  of  surface  water 
runoff  patterns,  the  Proposed  Action 
includes  updating  the  1982-1984 
hydrology  study  that  accesses  the 
effects  of  altered  flows  on  Refuge  water 
regimes. 

This  alternative  includes  action  to 
control  public  use  in  the  wilderness  area 
while  monitoring  changes  more  closely 
to  ensure  that  action  can  be  taken  to 
curb  threats  to  the  area's  wilderness 
qualities. 

The  proposal  to  control  the  excessive 
raccoon  population  through  trapping 
was  opposed  by  many  individuals  and 
groups  in  their  responses  to  the  Draft 
EIS.  However,  no  feasible  alternative  to 
reducing  raccoon  predation  on  nesting 
birds  and  other  wildlife  was  presented. 
The  adverse  impact  on  wildlife 
production  caused  by  raccoons  is 
unacceptable  so  the  trapping  program 
will  be  developed.  A  similar  situation 
exists  with  the  annual  deer  hunt.  If  not 
controlled,  the  deer  population  will 
rapidly  expand  causing  starvation, 
disease  and  damage  to  wildlife  habitat 
and  to  other  species.  Browsing  on 
neighboring  crops  and  ornamental 
plants  would  increase  as  would  the 
numbers  of  road-killed  deer.  The  hunt 
will  continue  because  there  is  no 
feasible  alternative  to  maintain  the  herd 
at  numbers  compatible  with  available 
habitat. 

Consistent  with  implementation  of 
wildlife  management  actions,  this 
alternative  improves  the  quality  of 
public  use  programs  while  minimizing 
conflicts  with  wildlife.  The  other 
alternatives  do  not  provide  an 
acceptable  balance  between  wildlife 
and  public  use  management. 

The  selected  alternative  responds  to 
the  concern  that  more  communi-jation  is 
needed  between  the  Refuge  and  its 
"neighbors."  A  FWS  person  has  been 
assigned  to  work  closely  with  the 
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Refuge  to  expand  communication  with 
surrounding  communities. 

The  FWS  considers  the  Proposed 
Action  as  the  Preferred  Alternative 
since  it  will  best  achieve  the  effective 
management  of  the  Great  Swamp  NWR. 

Terms  and  Conditions  for  Implementing 
Decision 

The  FWS  will  implement  the  Proposed 
Action  alternative  by  phasing  in  specific 
actions  through  annual  budget 
development  as  funding  allows. 
Implementation  of  highly  controversial 
actions  such  as  trapping  and  controlled 
burning  will  be  preceded  by  appropriate 
public  review. 

Conclusions 

Based  on  a  careful  review  and 
consideration  of  National  Wildlife 
Refuge  System  Laws  and  Policies,  the 
EIS  and  public  conmients,  and  other 
relevant  factors.  I  am  selecting  the 
Proposed  Action  as  the  best  alternative 
for  the  long-term  management  of  the 
Great  Swamp  NWR. 
Dale  T.  Coggeshall. 
Acting  Regional  Director. 
[PR  Doc  88-18673  Filed  8-17-88;  8:45  ami 

BILUNQ  CODE  4310-5S-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Ctievron  U.S.A.  Inc. 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Chevron  U.S.A.  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
5440,  Block  342,  Vermilion  Area, 
offshore  Lousiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Cameron,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  August  10, 1988.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  notice  or  15  days 
after  the  Coastal  Management  Section 
receives  a  copy  of  the  plan  from  the 
Minerals  Management  Service. 
ADDRCSSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114,  New 
Orleans,  Lousiana  [Office  Hours:  8  a.m. 


to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487.  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  W.  Williamson;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2874. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  S  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Lousiana  Department  of  Natural 
Resources  is  reviewing  the  DOCD  for 
consistency  with  the  Louisana  Coastal 
Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  §  250.34  of  Title  30  of 
the  CFR. 

Date:  August  12, 1988. 
).  Rogers  Psarcy. 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

|FR  Doc.  88-18678  Filed  8-17-88;  8:45  amj 

BILLING  COOE  4310-MR-«I 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  274  (Sub-No.  3F)1 

At>andonment  of  Rail  Line;  Use  of 
Opportunity  Costs 

AQENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  decision. 

SUMMARY:  The  Commission  finds  that,  in 
abandonment  proceedings  decided  after 
the  notice  becomes  effective,  the 


appropriate  rate  of  return  to  be  used  in 
calculating  a  railroad's  opportunity  cost 
or  other  return  on  investment,  where  use 
of  the  real  pre-tax  cost  of  capital  is 
prescribed  as  the  rate  of  return,  is  12.6 
percent.  Other  rates  of  return  that  are 
supported  by  clearly  explained 
methodologies  and  evidence  will  be 
considered  on  a  case-by-case  basis. 
DATE:  This  notice  will  be  effective  on 
August  18, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245. 

(TDD  for  hearing  impaired:  (202)  275-1721] 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
289-4357/4359  (DC  Metropolitan  area), 
(assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721  or  by  pickup  from  Dynamic 
Concepts,  Inc.,  in  Room  2229  at 
Commission  headquarters). 

Decided:  August  11, 1988. 

By  the  Commission.  Chairman  Cradison. 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons,  and  Lamboley.  Vice 
Chairman  Andre  dissented  with  a  separate 
expression. 
Noreta  R.  McGee, 
Secretary. 
(FR  Doc.  88-18718  Filed  8-17-88;  8:45  am] 

BILLING  COOE  7035-OI-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Stipulation  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act;  American  Creosote  Works  of 
Florida,  Inc. 

Pursuant  to  42  U.S.C.  9622  (i),  notice  is 
hereby  given  that  on  August  4, 1988,  a 
proposed  Stipulation  in  In  re  American 
Creosote  Works  of  Florida,  Inc.,  Case 
No.  82-04090,  was  lodged  with  the 
United  States  Bankruptcy  Court  for  the 
Northern  District  of  Florida,  Pensocola 
Divison.  The  proposed  Stipulation 
concerns  distribution  of  proceeds  from 
the  sale  or  lease  of  certain  land  owned 
by  American  Creosote  Works  of  Florida, 
Inc.  (American  Creosote).  Under  the 
proposed  Stipulation,  Savings  Life 
Insurance  Company  (a  creditor  of 
American  Creosote)  and  the  United 
States  will  share  equally  in  any 
proceeds  from  the  sale  or  lease  of  the 
land  owned  by  Amreican  Creosote 
which  is  subject  to  the  response  and 
remedial  action  of  the  United  States 
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Environmental  Protection  Agency  at 
Amreican  Creosote's  wood-treating 
facility  located  near  Pensacola,  Florida. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Stipulation  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistanc  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  In  re 
American  Creosote  Works  of  Florida, 
Inc.,  D.J.  No.  90-7-1-236. 

The  proposed  Stipulation  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  for  the  Northern  District 
of  Florida,  100  N.  Palafox  Street,  Room 
307,  Pensocola.  Florida  32501  (Attn:  Ben 
Beard,  Assistant  United  States 
Attorney)  and  at  the  Region  IV,  Office  of 
the  United  States  Environmental 
Protection  Agency,  345  Courtland  Street. 
NE..  Atlanta,  Georgia  30365.  The 
proposed  Stipulation  may  also  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515.  Ninth  Street  and 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Stipulation  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.40  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  Marzulla. 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
|FR  Doc.  83-18879  Filed  8-17-68;  8:45  am] 

BILUNQ  CODE  44tO-01-« 


Lodging  of  A  Final  Judgment  by 
Consent  Pursuant  to  ttie  Clean  Air  Act; 
Pittsburgh  IMetal  Lithographing  Co., 
Inc. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  August  9, 1988  a  proposed 
Consent  Decree  in  United  States  v. 
Pittsburgh  Metal  Lithographing 
Company,  Inc.,  Civil  Action  No.  87-8522, 
was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Pennsylvania. 

The  Complaint  filed  by  the  United 
States  alleged  that  Pittsburgh  Metal 
Lithographing  Company,  Inc.  ("PML") 
operated  three  metal  surface  coating 
lines  in  Fallsington,  Pennsyvania,  in 
violation  of  the  standards  for  emission 
of  volatile  organic  compounds  (VOC) 


contained  in  the  Pennsylvania  State 
Implementation  Plan,  25  Pa.  Admin. 
Code  §§  129.52  and  129.66,  promulgated 
pursuant  to  the  Clean  Air  Act,  42  U.S.C. 
7413.  The  Complaint  sought  civil 
penalties  of  up  to  $25,000  per  day  of 
violation.  Pittsburgh  Metal 
Lithographing  Company,  Inc.  has 
executed  the  Consent  Decree  and 
agreed  to  pay  a  penalty  of  $15,000.00  to 
the  United  States  to  resolve  past 
violations  of  the  SIP  and  the  Act, 
stipulated  penalties  for  any  future 
violations  of  the  SIP  and  for  violations 
of  the  various  deadlines  and 
recordkeeping  and  reporting 
requirements  of  the  consent  decree,  and 
to  implement  specific  emission  control 
measures  which  will  bring  the 
company's  metal  surface  coating 
processes  into  compliance  with  the  SIP 
requirements  by  August  10. 1988.  PML 
has  also  agreed  to  shut  down  and 
discontinue  operating  Line  1.  2.  3,  or  4 
upon  demand  by  EPA  if  EPA  finds  that 
PML  is  operating  or  has  operated  the 
line  in  violation  of  the  terms  of  the 
decree.  PML  is  currently  undergoing 
reorganization  under  chapter  11  of  the 
United  States  bankruptcy  code  in  In  re: 
Pittsburgh  Metal  Lithographing 
Company.,  Inc.,  Bankruptcy  no.  86- 
02978.  United  States  District  Court. 
Western  District  of  Pennsylvania. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington,  DC, 
20530,  and  should  refer  to  United  States 
V.  Pittsburgh  Metal  Lithographing  Co., 
Inc.,  Civil  Action  No.  87-8522,  DO)  Ref. 
No.  90-5-2-1-1179.  The  proposed 
Consent  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney, 
Eastern  District  of  Pennsylvania,  3100 
U.S.  Courthouse,  801  Market  Street, 
Independence  Mall  West,  Philadelphia. 
Pennsylvania  19106.  Copies  of  the 
Consent  Decree  may  also  be  examined 
and  obtained  in  person  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
Department  of  Justice,  Room  1517.  Tenth 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  Box  7611,  Ben 
Franklin  Station,  Washington.  DC, 
20044.  When  requesting  a  copy,  please 


present  or  enclose  a  check  in  the  amount 
of  $4.00  (ten  cents  per  page  reproduction 
costs)  payable  to  the  Treasurer  of  the 
United  Slates. 
Roger  ].  Marzulla. 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

(FR  Doc.  88-18680  Filed  8-17-88;  8;45  am) 

BILLING  CODE  441IMI1-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Uat>ility 
Act;  Louis  Seraf  ini  et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  3. 1988  a  proposed 
Consent  Decree  in  United  States  v. 
Louis  Serafini,  et  al.  was  lodged  with 
the  United  States  District  Court  for  the 
Middle  District  of  Pennsylvania.  The 
proposed  Consent  Decree  concerns  the 
grant  of  access  to  the  Taylor  Borough 
Superfund  site,  located  near  Scranton. 
Pennsylvania,  by  defendants  who  ov^n 
land  that  adjoins  the  site.  The  proposed 
Decree  also  contains  these  defendants' 
agreement  not  to  disturb  or  otherwise 
interfere  with  the  remedy  at  the  site  and 
with  the  operation  and  maintenance 
activities  to  be  undertaken  there. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  of  this  notice 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Land  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Louis  Serafini,  et  al., 
D.J.  Ref.  90-11-3-43. 

Tiie  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Federal  Building. 
Washington  and  Linden  Streets. 
Scranton.  Pennsylvania,  et  the  Region  III 
Office  of  the  Environmental  Protection 
Agency.  841  Chestnut  Street, 
Philadelphia,  Pennsylvania  19107.  and  at 
the  Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division. 
Department  of  Justice,  Rm.  1515,  Ninth 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.00  for  reproduction  costs. 
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payable  to  the  "Treasurer  of  the  United 

States." 

Roger  |.  Marzulla, 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 

(FR  Doc.  88-18681  Filed  8-17-88;  8:45  am) 

BItJJNG  CODE  4410-01-11 

Lodging  of  Consent  Decree;  The 
Tanner  Companies 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v.  The 
Tanner  Companies,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Arizona.  That  action  was 
brought  pursuant  to  the  Clean  Air  Act 
for  violations  of  the  new  source 
performance  standards  ("NSPS")  for  hot 
mix  asphalt  facilities  in  Arizona. 

The  Consent  Decree  requires  Tanner 
to  comply  with  the  NSPS  for  the  plant 
that  it  currently  owns  that  was  in 
violation  of  the  NSPS,  including  proper 
operation  and  maintenance  of  the  plant. 
Stipulatd  penalties  apply  if  violations  of 
the  NSPS  occur.  Tanner  has  sold  the 
other  two  plants  that  were  the  subject  of 
this  action.  Tanner  must  also  submit 
results  of  all  tests  performed  on  the 
plant  to  the  Environmental  Protection 
Agency.  In  addition.  Tanner  will  pay  a 
civil  penalty  of  $82,842  to  the  United 
States. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530.  All  comments  should  refer  to 
United  States  v.  The  Tanner  Companies. 
D.J.  Ref.  90-5-2-1-944. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  4000  U.S.  Courthouse, 
230  North  First  Avenue.  Phoenix. 
Arizona  85025  and  at  the  Region  IX 
office  of  the  U.S.  Environmental 
Protection  Agency,  215  Fremont  Street, 
San  Francisco,  California  94105.  A  copy 
of  the  proposed  Consent  Decree  may 
also  be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  United  States 
Department  of  Justice,  Room  1527,  Tenth 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Any  request 
for  a  copy  of  the  proposed  Consent 


Decree  should  be  accompanied  by  a 
check  in  the  amount  of  $1.00  for  copying 
costs  ($0.10  per  page)  payable  to 
"United  States  Treasurer." 
Roger  |.  Marzulla, 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-18682  Filed  8-17-88:  8:45  am| 
BILLING  CODE  4410-01-M 

Stipulation  of  Settlement  Pursuant  to 
the  Clean  Water  Act;  United  States 
Steel  Corp.,  Geneva  Worlcs 

In  accordance  with  Departmental 
Policy,  28  CFR  ,50.7,  38  FR  19029,  notice 
is  hereby  given  that  a  Stipulation  of 
Settlement  in  United  States  v.  United 
States  Steel  Corporation.  Geneva 
Works,  Civil  Action  No.  86-C-lOlW, 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  Utah,  on 
August  9, 1988.  The  amended  complaint 
in  this  action  alleged  that  the  defendant 
violated  certain  terms  and  conditions  of 
a  National  Pollutant  Discharge 
Elimination  System  permit  issued  to  it 
pursuant  to  section  402  of  the  Clean 
Water  Act,  33  U.S.C.  1342.  By  the 
Stipulation  of  Settlement,  the  defendant 
agrees  to  pay  the  amount  of  $70,000  in 
settlement  of  this  matter. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  related  to  the  Stipulation  of 
Settlement.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Washington,  DC  20530  and 
should  refer  to  United  States  v.  United 
States  Steel  Corporation,  Geneva 
Works.  D.J.  Ref.  No.  90-5-1-1-2548. 

The  Stipulation  of  Settlement  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  Utah,  U.S. 
Courthouse,  Room  476,  350  S.  Main.  Salt 
Lake  City,  Utah,  84101;  at  the  Region 
VIII  office  of  the  Environmental 
Protection  Agency,  999  18fh  Street,  Suite 
500,  Denver.  Colorado  80202;  and  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20530. 

A  copy  of  the  Stipulation  of 
Settlement  may  be  obtained  in  person  or 
by  mail  from  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice. 
Roger  I.  Marzulla. 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
(FR  Duv..  88-18683  Filed  8-17-88:  8:45  am) 
BILUNG  CODE  4410-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Design  Arts  Advisory  Panel;  Amended 
Notice  of  Meeting 

Pursuant  to  sectidn  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  heieby 
given  that  a  meeting  of  the  Design  Arts 
Advisory  Panel  (Challenge  II  Section)  to 
the  National  Council  on  the  Arts  which 
was  to  have  been  held  on  August  17. 
1988,  from  9:00  a.m.-5:30  p.m..  and  on 
August  18, 1988,  from  9:00  a.m.-4:30  p.m. 
in  room  M-14  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20506,  has  bren 
changed.  It  will  be  held  on  August  31. 
1988.  from  9:00  a.m.-5:30  p.m.  and  on 
September  1, 1988,  from  9:00  a.m.-4:30 
p.m. 

A  portion  of  the  meeting  will  be  open 
to  the  public  on  September  1, 1988.  from 
3:30-4:30  p.m.,  for  a  policy  discussion. 

The  remaining  sessions  of  this  meetng 
on  August  31. 1988,  from  9:00  a.m.-5:30 
p.m..  and  September  1. 1988,  from  9;00 
a.m.-3:30  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  (9)  (b)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5433. 

Martha  Y.  Jones. 

Council  Coordinator.  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 

|FR  Doc.  88-18684  Filed  8-17-88:  8:45  am) 

BH.LINQ  CODE  7S37-01-M 
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NUCLEAR  REGULATORY 
COMMISSION 

Bi-Weekly  Notice:  Applications  and 
Amendment  To  Operating  Licenses 
Involving  No  Significant  Hazards 
Consideration;  Correction 

On  May  3, 1988,  the  Federal  Register 
pubhshed  a  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facihty 
Operating  License  and  Opportunity  for 
Hearing.  A  correction  needs  to  be  made 
to  that  notice: 

On  page  15755,  in  the  first  column, 
add  "Docket  No.  50-237"  to  the  docket 
number  already  listed  under  the  title 
"Nuclear  Regulatory  Commission."  Also 
on  page  15755,  in  the  first  column,  and  in 
the  first  paragraph  under  the  title 
"Nuclear  Regulatory  Commission,"  add 
"Provisional  Operating  License  No.  19" 
as  being  considered  for  issuance  of  an 
amendment  and  add  "Unit  2"  as  the 
other  applicable  Dresden  Nuclear  Power 
Station  unit  for  which  operation  is 
affected  by  the  amendment. 

On  page  15755,  second  column,  the 
date  the  licensee  may  file  request  for 
hearing  was  "June  2, 1988,"  it  should 
now  read  "September  10, 1988. 

Dated  at  Rockvilie,  Maryland,  this  10th  day 
of  August  1988. 

For  The  Nuclear  Regulatory  Commission. 
William  Forney, 

Acting  Director.  Project  Directorate  111-2, 
Division  of  Reactor  Projects,  III,  IV,  V,  and 
Special  Projects. 
[FR  Doc.  88-18744  Filed  8-17-88;  8:45  amj 

BILUNG  CODE  7S90-01-M 


[Docket  No.  50-461] 

Illinois  Power  Co.,  et  al.;  issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission}  has 
issued  Amendment  No.  6  to  Facility 
Operating  Ucense  No.  NPF-62  issued  to 
the  Illinois  Power  Company  '  (IP), 
Soyland  Power  Cooperative,  Inc.  and 
Wester  Illinois  Power  Cooperative,  Inc., 
(the  licensees),  for  operation  of  the 
Clinton  Power  Station,  Unit  1,  located  in 
DeWitt  County,  Illinois. 

This  amendment  consists  of  a  change 
to  Technical  Specification  Section 
4.11.2.7.2  concerning  radioactivity  rate 
of  noble  gases  from  the  off-gas 
recombiner  effluent.  Specification  4.0.4 


'  Illinois  Power  Company  is  authorized  to  act  as 
agent  for  Soyland  Power  Cooperative.  Inc.  and 
Wester  Illinois  Power  Cooperative.  Inc.  and  has 
exclusive  responsibility  and  control  over  the 
physical  construction,  operation  and  maintenance 
of  the  facility. 


states  that  entry  into  an  OPERATIONAL 
CONDITION  or  other  specified 
applicable  condition  shall  not  be  made 
unless  the  Surveillance  Requirement(8) 
associated  with  the  Limiting  Condition 
for  Operation  have  been  performed 
within  the  applicable  surveillance 
interval  or  as  otherwise  specified. 
Specification  4.11.2.7.2  requires  the 
radioactivity  rate  of  noble  gases  from 
the  off-gas  recombiner  effluent  to  be 
determined  at  two  specified  frequencies: 
(1)  At  least  once  per  31  days,  and  (2) 
within  4  hours  following  an  increase  of 
50%  in  the  indicated  nominal  steady 
state  fission  gas  release  from  the 
primary  coolant  (with  certain 
provisions).  The  APPLICABILITY  of  this 
Specification  (i.e.,  the  applicable 
OPERATIONAL  CONDITION)  is 
"during  operation  of  the  main  condenser 
air  ejector." 

Although  it  is  readily  apparent  that 
Surveillance  4.11.2.7.2  cannot  be 
performed  until  after  entering  the 
special  applicable  OPERATIONAL 
CONDITION,  an  exemption  to 
Specification  4.0.4  has  been  approved 
for  this  surveillance  in  order  to  ensure 
compatibility  between  Specifications 
4.0.4  and  4.11.2.7.2.  The  exemption 
formally  allows  the  plant  to  enter  the 
applicable  OPERATIONAL 
CONDITION  without  having  first 
performed  the  required  surveillance. 

The  appUcation  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act],  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
February  16, 1988  (53  FR  4478).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  related  to  this 
action  and  has  concluded  that  an 
environmental  impact  statement  is  not 
warranted  because  there  will  be  no 
environmental  impact  attributable  to  the 
action  beyond  that  which  has  been 
predicted  and  described  in  the 
Commission's  Final  Environmental 
Statement  for  the  facility  dated  May 
1982. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  October  30. 1987,  (2) 
Amendment  No.  6  to  License  No.  NPF- 


62,  and  (3)  Environmental  Assessment 
and  Finding  of  No  Significant  Impact. 
All  of  these  items  are  available  for 
public  inspection  al  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington,  DC;  and  at  Vespasian 
Warner  Public  Library,  120  West 
Johnson  Street,  Clinton,  liiinois  61727.  A 
copy  of  items  (2)  and  (3j  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention; 
Director,  Division  of  Reactor  Projects. 

Dated  at  Rockvilie.  Maryland,  this  8th  day 
of  August  1968. 

For  The  Nuclear  Regulatory  Commission. 
Leonard  N.  Olshan, 

Acting  Director,  Project  Directorate  III-2. 
Division  of  Reactor  Projects— III.  IV.  V  and 
Special  Projects. 
|FR  Doc.  88-18745  Filed  8-17-88;  8:45  am] 

BIIXING  CODE  7SS0-01-M 


[Docket  No.  50-461] 

Illinois  Power  Co.,  et  al.;  Issuance  of 
Amendment  to  Facility  Operating 
Ucense 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
issued  Amendment  No.  7  to  Facility 
Operating  License  No.  NPF-62  issued  to 
the  Illinois  Power  Company'  (IP), 
Soyland  Power  Cooperative,  inc.  and 
Western  Illinois  Power  Cooperative. 
Inc.,  (the  licensees),  for  operation  of  the 
Clinton  Power  Station,  Unit  1,  located  in 
DeWitt  County,  Illinois. 

This  amendment  consists  of  three 
changes  to  Technical  Specification 
Sections  3.6.1.8,  3.6.2.7,  4.6.1.8.2,  and 
4.6.2.7.4,  Table  3.6.4-1,  and  Bases  3/ 
4.6.2.7  and  3/4.6.1.8  concerning  the 
containment  building  and  drywell  vent 
and  purge  systems.  The  first  change 
consists  of  ^ose  changes  required  to 
delete  the  OPERABILJTY  and 
surveillance  requirements  associated 
with  50*  stops  installed  for  the  VR/VQ 
system  containment  isolation  valves  on 
the  basis  that  the  50*  stops  will  now  be 
considered  to  be  a  part  of  the  permanent 
design  for  these  valves.  The  second 
change  inserts  footnotes  into  the 
Limiting  Conditions  for  Operation  and 
applicable  surveillance  requirements 
associated  with  Specifications  3.6.1.8 
and  3.6.2.7  to  exclude  the  time  when 
valves  are  opened  for  performing  stroke- 
time  testing  from  the  cumulative  system 


'  Illinois  Power  Company  is  authorized  lo  act  as 
agent  for  Soyland  Power  Cooperative.  Inc.  and 
Western  Illinois  Power  Cooperative,  inc.  and  has 
exclusive  responsibility  and  control  over  the 
physical  construction,  operation  and  maintenance 
of  the  facility. 
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operation  time  limited  by  the  Limiting 
Conditions  for  Operation.  The  third 
change  extends  the  application  of  Note 
"(a)"  in  Table  3.6.4-1  of  the  Technical 
SpeciHcations  to  include  specific  VR/ 
VQ  containment  isolation  valves  which 
need  to  be  opened  while  conducting 
certain  local  leak  rate  tests. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  register  on 
February  18, 1988  (53  FR  4919).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  nled  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  Based  upon  the 
Environmental  Assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  signiHcant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  Octol>er  30, 1987,  (2) 
Amendment  No.  7  to  License  No.  NPF- 
62,  and  (3)  Environmental  Assessment 
and  Finding  of  No  Significant  Impact. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  1717  H  Street 
NW,  Washington.  DC;  and  at  Vespasian 
Warner  Public  Library,  120  West 
Johnson  Street.  Clinton,  Illinois  61727.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  August  1968. 

For  the  Nuuciear  Regulatory  Commission. 

Leonard  N.  Obhan. 

Acting  Director,  Project  Directorate  III-2, 
Division  of  Reactor  Projects — ///,  IV,  Vand 
Special  Projects. 

(FR  Doc.  88-16746  Filed  8-17-88;  6:45  am) 
BtUMQ  COM  7n»-«V«l 


[Docket  No.  50-322-OL-3  (Reception 
Centers)] 

Long  Island  Lighting  C<k,  Shoreham 
Nuclear  Power  Station,  Unit  1; 
Reconstltution  of  Atomic  Safety  and 
Licensing  Appeal  Board 

Notice  is  hereby  given  that,  in 
accordance  with  the  authority  conferred 
by  10  CFR  2.787(a).  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Appeal 
Panel  has  reconstituted  the  Atomic 
Safety  and  Licensing  Appeal  Board  for 
the  captioned  phase  of  this  operating 
license  proceeding.  As  reconstituted  for 
the  phase  of  this  proceeding  (OL-3) 
dealing  with  the  issue  of  reception 
centers,  the  Appeal  Board  will  consist  of 
the  following  members: 
Thomas  S.  Moore,  Chairman 
Alan  S.  Rosenthal 
Howard  A  Wilber 

Dated  August  12. 1988. 
C  lean  Shoemaker, 
Secretary  to  the  Appeal  Board. 
[FR  Doc  88-18774  Filed  8-17-86;  6:45  am) 
MUMO  OOOf  7SM-ei-ll 

POSTAL  RATE  COMMISSION 
[Docket  No.  ASS-S;  Order  No.  795] 
Postofflce  Closings;  ForksvUle,  VA 

Forksville.  VA  23940.  Abner  L 
Simmons.  Petitioner  Order  Accepting 
Appeal  and  Establishing  Procedural 
Schedule  Under  39  U.S.C.  Sec.  404(b)(5). 
Issued  August  11, 1968. 

Before  Commissioners:  Janet  D.  Stelger, 
Chairman:  Patti  Birge  Tyson.  Vice-Chairman; 
John  W.  Crutcher  Henry  R.  Folsom;  W.  H. 
'Trey"  LeBlanc  IIL 

Docket  Number  A88-5. 

Name  of  Affected  Post  Office: 
Forksville,  Virginia  23940. 

Name(s)  of  Petitionerfs):  Abner  L 
Simmons. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers: 
August  9, 1988. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)) 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  i»  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  (39  U.S.C. 
404(b)(5)).  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  &om  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
petitioner.  In  a  brief  or  motion  to 


dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 
The  Commission  Orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  August  24, 1988. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 
Charies  L  Clapp, 

Secretary. 

Appendix 

Forksville,  Virginia  23940 

[Docket  No.  A88-5] 

August  9, 198a— Filing  of  Petition 

August  11, 198d— Notice  and  Order  of 
Filing  of  Appeal 

September  6. 1988 — Last  day  for  filing 
petitions  to  intervene  [see  39  CFR 
3001.111(b)). 

September  13, 1988— Petitioner's 
Participant  Statement  or  Initial  Brief 
[see  39  CFR  3001.115(a)  and  (b)). 

October  3, 1988— Postal  Service 
Answering  Brief  [see  39  CFR 
3001.115(c)). 

October  18, 198a-4>etitioner's  Reply 
Brief  should  Petitioner  choose  to  file 
one  [see  39  CFR  3001.115(d)). 

October  25, 1988 — Deadline  for  motions 
by  any  party  requesting  oral 
argument  The  Commission  will 
schedule  oral  argument  only  when  it 
is  a  necessary  addition  to  the  written 
tilings  [see  39  CFR  3001.116). 

December  7, 1988— Expiration  of  120- 
day  decisional  schedule  (see  39  U.S.C. 
404(b)(5)). 

(FR  Doa  68-18697  Filed  6-17-68:  8:45  am] 

BtLUNQ  COOC  771f-01-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaee  Na  35-246M] 

HHngs  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

August  12. 1988. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(8)  and/or  declaration(8)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 
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Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  6, 1988  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevent  apphcant(s)  and/or 
declarant(8)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notiHed  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(8]  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and /or 
permitted  to  become  effective. 

The  Southern  Company  (70-7530) 

The  Southern  Company  ("Southern"), 
64  Perimeter  Center  East,  Atlanta, 
Georgia  30346,  a  registered  holding 
company,  and  its  electric  utility 
subsidiaries,  Alabama  Power  Company 
("APC"),  600  North  18th  Street, 
Birmingham,  Alabama  35291,  and 
Georgia  Power  Company  ("GPC").  333 
Piedmont  Avenue  NE.,  Atlanta,  Georgia 
30308,  have  filed  an  application- 
declaration  pursuant  to  sections  6(a),  7, 
9(a),  10. 12(b)  and  13(b)  of  the  Act  and 
Rules  45  and  86-95  thereunder. 

Southern  proposes  to  organize  a  new 
wholly  owned  Delaware  subsidiary  to 
be  known  as  Southern  Nuclear 
Operating  Company,  Inc., 
("SONOPCO").  to  consoUdate  the 
personnel  of  the  Southern  system 
companies  involved  in  nuclear  services 
into  a  single  organization.  SONOPCO's 
operating  structure  will  be  implemented 
in  three  phases.  Initially,  key  nuclear 
operations  management  personnel  will 
be  shared  between  APC  and  GPC.  In  the 
second  phase,  which  would  begin  upon 
approval  by  the  Commission  of  the 
present  application-declaration, 
SONOPCO  will  be  organized  as  a 
service  company  that  will  provide  APC 
and  GPC  with  nuclear  services, 
including  plant  operating  services,  fuel 
procurement  services,  administrative 
services  and  technical  services,  but  will 
not  own,  finance  or  operate  any  nuclear 
or  other  utility  assets.  In  the  third  phase, 
SONOPCO  will  become  responsible,  on 
behalf  of  the  owners  and  through 
contract  with  them,  for  the  operation 
and  maintenance  of  all  nuclear 
generating  facilities  owned  by  Southern 
electric  system  companies. 

SONOPCO  may  apply  to  the  Nuclear 
Regulatory  Commission  ("NRC")  or  its 
successor  for  facility  hcense  or  permits 


for  the  Farley  Nuclear  Plant  ("Farley"), 
owned  and  operated  by  APC,  and  for 
the  Hatch  Nuclear  Plant  ("Hatch")  and 
Vogtle  Nuclear  Plant  ("Vogtle"),  each  of 
which  is  jointly  owned  by  GPC,  the 
Municipal  Electric  Authority  of  Georgia, 
Oglethorpe  Power  Corporation,  and  the 
City  of  Dalton,  Georgia,  and  for  which 
GPC  is  the  present  licensee  and  operator 
under  an  existing  operating  agreement. 
Nuclear  services  rendered  by 
SONOPCO  to  nuclear  plants  not  wholly 
owned  by  associates  of  the  Southern 
system  will  be  pursuant  to  service  or 
operating  agreements  that  provide  for 
billing  at  negotiated  rates. 

Accotmting.  treasury,  and  other 
support  services,  as  well  as  persormel. 
may  be  furnished  to  SONOPCO  at  cost 
by  Southern  Company  Services,  Inc., 
APC,  and  GPC.  SONOPCO  will  render 
service  to  associated  companies  at  cost, 
pursuant  to  section  13(b)  of  the  Act.  The 
costs  will  be  accounted  for  and  billed  to 
the  owners  of  the  subject  facihties  as 
prescribed  by  Rules  91  and  93  and  the 
uniform  system  of  accounts  prescribed 
thereunder.  In  the  case  of  SONOPCO's 
services  rendered  for  the  Vogtle  and 
Hatch  units,  these  costs  will  be 
determined,  accumulated,  and  allocated 
among  the  owners  of  Vogtle  and  Hatch 
in  proportion  to  their  ownership 
interests. 

SONOPCO  will  issue,  and  Southern 
will  purchase  for  cash,  all  of  the  shares 
of  SONOPCO's  common  stock  for  an 
aggregate  consideration  of  up  to  $10 
miUion.  Southern  proposes  to  make  open 
account  advances  to  SONOPCO  from 
time  to  time,  which  may  be  converted 
into  capital  contributions  or  shares  of 
common  stock  of  SONOPCO.  The  rate 
of  return  on  SONOPCO's  equity  capital 
will  not  exceed  the  average  of  the  most 
recent  rates  of  return  allowed  by  the 
Alabama  Public  Service  Commission 
and  the  Georgia  Public  Service 
Commission  on  the  equity  capital  of 
APC  and  GPC,  respectively.  SONOPCO 
also  proposes  to  obtain  funds  from  third 
party  lenders.  The  aggregate  principal 
amount  of  advances  to  SONOPCO  by 
Southern  or  lenders  other  than  Southern 
will  not  exceed  $50  million  at  any  time 
outstanding.  Interest  on  open  account 
advances  by  Southern  will  accrue  at  a 
rate  not  to  exceed  the  prime  rate  at  a 
bank  designated  by  Southern.  Unless 
authorized  by  the  Commission,  loans  by 
parties  other  than  Southern  will  have 
maturities  not  to  exceed  ten  years  and 
will  accrue  interest  at  a  rate  not  to 
exceed  the  lender's  prime  rate  plus  2% 
for  variable  rate  loans  and  the  prime 
rate  at  the  time  of  borrowing  plus  3%  for 
Hxed  rate  loans.  Loans  by  parties  other 
than  Southern  may  be  secured  or 


unsecured  and  may  be  guaranteed  by 
Southern,  APC  and/or  GPC.  With 
respect  to  the  initial  capitalization  of  $10 
million  and  to  open  account  advances 
from  Southern,  it  is  requested  that  the 
Commission  reserve  jurisdiction  over 
amounts  in  excess  of  $5,000,000  and 
$15,000,000  respectively,  and  over  all 
advances  from  lenders  other  than 
Southern.  Southern  requests  this 
financing  authority  through  December 
31, 1990. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis. 
Assistant  Secretary. 
(FR  Doc.  88-18712  Filed  8-17-S8;  8:45  am) 

BILUNG  CODE  MIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD  88-069] 

National  Boating  Safety  Advisory 
Council;  Applications  for  Appointment 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  applicants. 

summary:  The  U.S.  Coast  Guard  is 
seeking  applicants  for  appointment  to 
membership  on  the  National  Boating 
Safety  Advisory  Council  (NBSAC).  The 
Council  is  a  21  member  Federal  advisory 
committee  that  advises  the  Coast  Guard 
on  matters  related  to  recreational 
boating  safety.  Members  for  the  Council 
are  drawn  equally  from  the  following 
sectors  of  the  boating  community:  State 
officials  responsible  for  State  boating 
safety  programs;  recreational  boat  and 
associated  equipment  manufacturers; 
and  boating  organizations  and  the 
general  public.  Members  are  appointed 
by  the  Secretary  of  Transportation. 
Applicants  are  considered  for 
membership  on  the  basis  of  their 
expertise,  knowledge,  and  experience  in 
boating  safety.  The  terms  of 
appointment  are  staggered  so  that  seven 
vacancies  occur  each  year. 

Applications  are  being  sought  for 
membership  vacancies  that  will  occur  as 
follows:  Two  (2)  members  from  the 
recreational  boat  and  associated 
equipment  manufacturers;  two  (2) 
members  from  national  recreational 
boating  organizations  and  from  the 
general  public;  and  three  (3)  members 
from  State  officials  responsible  for  State 
boating  safety  programs.  To  achieve  the 
balance  of  membership  required  by  the 
Federal  Advisory  Committee  Act,  the 
Coast  Guard  is  especially  interested  in 
receiving  applications  from  minorities 
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and  women.  The  Council  normally 
meets  twice  eadi  year  at  a  location 
selected  by  the  Coast  Guard.  When 
attending  meetings  of  the  Council, 
members  are  provided  travel  expenses 
and  per  diem. 

DATE:  Requests  for  application  forms 
should  be  received  no  later  than 
September  30, 1988. 

ADDRESS:  Requests  for  application 
forms  should  be  sent  to  Commandant 
(G-NAB/43).  U.S.  Coast  Guard 
Headquarters.  Washington.  DC  20593- 
0001;  telephone:  (202)  267-0997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  W.S.  Griswold,  Executive 
Director.  National  Boating  Safety 
Advisory  Council  (G-NAB).  Room  4302. 
U.S.  Coast  Guard  Headquitrters.  2100 
Second  Street.  SW.,  Washington,  DC 
20593-0001;  (202)  287-1077. 

Dated:  August  11. 1988. 

Robert  T.Nalsoa. 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Navigation  Safety  and  Waterway  Services. 

[FR  Doc  n-18777  Filed  S>-17-«8;  8:45  am) 

I  COOK  4M»-M-a 


[CGD8t-061] 

Rules  Of  ttie  Road  Advisory  Council; 


AOENCr:  CoMt  Guard.  DOT. 
ACnOK  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  App.  2),  notice  is  hereby  given  of 
a  meeting  of  the  Rules  of  the  Road 
Advisory  council  (RORAC).  A  meeting 
of  the  Rules  of  the  road  Advisory 
Council  will  be  held  Tuesday  thru 
Thursday.  October  18-20, 1988.  The 
meeting  will  be  held  at  the  Holiday  Inn/ 
Crowne  Plaza  Hotel  250  N.  Main  Street, 
Memphis.  Tennessee,  and  is  scheduled 
to  begin  8:30  a.m.  and  end  at  4:30  p.m. 
each  day.  The  agenda  for  the  meeting 
includes  the  following  items. 

1.  Working  Group  meetings  on 
Tuesday.  October  18th.  to  discuss  issues 
dealit-g  with  Lights  and  Shapes, 
COLREGS,  Pilot  Rules,  use  of  a  light  to 
identify  Coast  Guard  Auxiliary  vessels 
operating  under  Coast  Guard  orders, 
and  RORAC  Publicity. 

2.  On  Wednesday.  October  19th.  the 
major  issue  being  considered  by  the 
Council  will  be  the  Vertical  Sector 
Lighting  Requirements  for  Unmanned 
Barges  operating  on  COLREG  waters. 

3.  Matters  related  to  the  International 
Regulations  for  Preventing  Collisions  at 


Sea,  1972  (72  COLREGS)  recently 
considered  by  the  International 
Maritime  Organization's  (IMO) 
Assembly  of  November  1987. 

(a)  Review  of  proposed  COLREGS 
amendments  and  their  applicability  to 
the  Inland  Navigation  Rules. 

(b)  Matters  to  be  considered  at  IMO's 
35th  session  of  the  Subcommittee  on 
Safety  of  Navigation  (SUBNAV)  in 
February  1989. 

4.  Brief  update  on  Coast  Guard  Status 
Reports  and  Information  Items. 

5.  Proposals  by  U.S.  Navy  to  amend 
the  Navigation  Rules  and  Annexes  by 
providing  the  Council  with  the  results  of 
recent  restricted  in  ability  to  maneuver 
light  tests. 

6.  Any  matters  properly  brought 
before  the  Council. 

The  Coimcil  is  interested  in  hearing 
the  advice  for  individual  attendees  and 
interested  parties  concerning  the 
Vertical  Sector  Lighting  Requirements 
for  Unmanned  Barges.  Persons 
intefested  in  addressing  the  Council  on 
this  issue,  particularly  persons  with 
expertise  and  experience  with  the 
navigational  lighting  systems  used  on 
unmanned  bai^s,  battery  power 
sources,  barge  lighting  appliances, 
towing  vesel  operations,  pilotage,  and 
operatioo  of  commercial  and 
recreational  vessels,  shoidd  contact  the 
Executive  Secretary  prior  to  September 
30, 1988.  The  technology  available  to 
meet  the  vertical  sector  light 
requirements  of  Annex  I  to  the 
Navigation  Rules  and  problems 
associated  with  meeting  the 
requirements  will  be  considered  by  the 
Council. 

Attendance  is  open  to  the  public.  With 
advance  notice,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Persons  wishing  to  present  oral 
statements  should  notify  the  Executive 
Secretary  no  later  than  the  day  before 
the  meeting.  Any  members  of  the  public 
may  present  a  written  statement  to  the 
Council  at  any  time. 

Additional  information  may  be 
obtained  from  Mr.  Peter  Pahner. 
Executive  Secretary,  Rules  of  the  Road 
Advisory  Council,  U.S.  Coast  Guard  (G- 
NSR-3),  Washington,  DC  20593-0001. 
Telephone  (202)  287-0362. 

Dated:  August  11. 1988. 
R.  T.  Nelson. 

Rear  Admiral,  U.S.  Coast  Guard.  Chief  Office 
of  Navigation  Safety  and  Waterway  Services. 

[FR  Doc.  88-18778  Filed  8-17-88:  8:45  am] 

BiUJNO  COOe  4t10-14Hi 


FEDERAL  AVIATION 
ADfMINISTRATION 

Noise  Exposure  Map  Notice;  Receipt 
of  Noise  Compatibility  Program  and 
Request  for  Review;  Santa  Barbara 
Municipal  Airport,  Santa  Barbara,  CA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  city  of  Sianta 
Barbara.  California  for  the  Santa 
Barbara  Municipal  Airport  under  the 
provisions  of  the  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L  96-193)  are  in  compliance  with 
applicable  requirements. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  August  17, 
1988.  The  public  comment  period  ended 
July  18. 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Herbert  W.  Hyatt,  Environmental 
Protection  Specialist,  AWP-811.2. 
Federal  Aviation  Administration. 
Western-Pacific  Region,  P.O.  Box  92007, 
World  Way  Postal  Center,  Los  Angeles, 
California  90009,  (213)  297-1534. 

SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  sumitted 
for  Santa  Barbara  Municipal  Airport. 
Santa  Barbara,  California  are  in 
compliance  with  appUcable 
requirements  of  Part  150.  effective 
August  17, 19e&  'The  FAA  also 
announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Santa  Barbara 
Municipal  Airport  under  Part  150.  in 
conjunction  with  the  noise  exposure 
map,  and  that  this  program  will  be 
approved  or  disapproved  on,  or  before 
February  13, 1987."  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and  comment. 

Under  section  103  of  Title  1  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA.  noise  exposure 
maps,  which  meet  applicable  regulations 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aricraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
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in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations,  Part  150,  promulgated 
pursuant  to  Title  1  of  the  Act,  may 
submit  a  noise  compatibility  program  for 
FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken,  or 
proposes,  for  the  reduction  of  existing 
noncompatible  uses,  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  city  of  Santa  Barbara  submitted 
to  the  FAA  on  December  15, 1986,  noise 
exposure  maps,  descriptions  and  other 
documentation  which  were  produced 
during  Santa  Barbara  Municipal  Airport, 
FAR  Part  150  Noise  Compatibility  Study, 
executed  Project  No.  3-06-0235-02  on 
February  12, 1985.  It  was  requested  that 
the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
section  103(aKl)  of  the  Act,  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  city  of 
Santa  Barbara.  The  specific  maps  under 
consideration  are  DWG.  SBA-3,  DWG. 
SB-5,  SWG.  SBA-10,  in  the  submission. 
The  FAA  has  determined  that  these 
maps  for  Santa  Barbara  Municipal 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  August  17, 
1988.  FAA's  determination  on  the  airport 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans,  or 
a  commitment  to  approve  a  noise 
compatibility  program,  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  coverd  by  the 
provisions  of  section  107  of  the  Act. 


These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  pubUc  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  §  150.21  of 
FAR  Part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibihty  program  for  Santa 
Barbara  Municipal  Airport,  also 
effective  on  August  17, 1988.  PreHminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  February  13, 
1989. 

The  FAA's  detailed  evaluation  will  be 
conducted.  The  primary  considerations 
in  the  evaluation  process  are  whether 
the  proposed  measures  may  reduce  the 
level  of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of  additional 
noncompatible  land  uses. 

Interested  person  are  invited  to 
comment  on  the  proposed  program  with 
specific  references  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps  and  the  FAA's 
evaluation  of  the  maps  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration,  800 

Independence  Ave.,  SW.,  Room  617, 

Washington,  DC  20591 
Federal  Aviation  Administration, 

Western-Pacific  Region,  Airports 

Division,  15000  S.  Aviation  Blvd., 

Room  6E25,  Hawthorne,  California 

90261 
Ms.  Karen  Ramsdell,  Deputy  Airport 

Director,  Santa  Barbara  Municipal 

Airport,  610  Firestone  Road,  Goleta, 

California  93117 

"Questions  may  be  directed  to  the 
individual  named  above  under  the 


heading,  FOR  FURTHER 
INFORMATION  CONTACT." 

Issued  in  Hawthorne.  California,  on  August 
11, 1988. 

Hennan  C  Bliss, 

Manager.  Airports  Division.  FAA,  Western- 
Pacific  Region. 

(FR  Doc.  88-18742  Filed  8-17-68;  8:45  am) 

BILUNG  CODE  4S10-13-M 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Huntington  &  Wabash  Counties,  IN 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  the  proposed 
reconstruction  and  realignment  of  US  24 
between  SR  13  and  SR  37,  which  may 
include  a  major  bridge  structure  across 
the  Wabash  River,  in  Huntington  and 
Wabash  Counties. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  James  E.  Threlkeld,  District 
Engineer,  Federal  Highway 
Administration,  Federal  Office  Building, 
575  North  Pennsylvania  Street,  Room 
254,  Indianapolis,  Indiana,  46204, 
Telephone  317/269-7479. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the  Indiana 
Department  of  Highways,  will  prepare 
an  environmental  impact  statement 
(EIS)  on  the  proposed  reconstruction 
and  realignment  of  US  24  between  SR  13 
and  SR  37  for  a  distance  of 
approximately  15  miles.  The  proposed 
typical  highway  section  will  be  2-24' 
pavements  with  a  60'  median  within  a 
minimum  300'  right-of-way.  The  facility 
will  be  built  with  a  partial  access 
control. 

The  following  alternatives  are  being 
considered:  (1)  Do  Nothing;  (2)  Alternate 
#1  with  slight  variations  this  alignmeni 
follows  the  existing  US  24  route;  (3) 
Alternate  #2  is  an  alignment  north  of 
and  including  sections  of  existing  US  24; 
(4)  Alternate  #3  an  alternate  containing 
roadway  sections  north  and  south  of  the 
Wabash  River  which  includes  a  new 
major  bridge  structure  across  the 
Wabash  River  (5)  Alternate  #4  an 
alignment  basically  south  of  the 
Wabash  River.  This  alignment  also 
includes  a  new  bridge  structure  across 
the  Wabash  River. 

Improvement  to  this  section  of  US  24 
is  considered  necessary  to  efficiently 
accommodate  the  traffic  demand  for 
existing  and  projected  levels  along  this 
corridor. 
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The  project  will  be  coordinated  with 
various  federal,  state  and  local  agencies 
to  obtain  and  incorporate  their  input 
into  the  draft  environmental  impact 
statement. 

No  formal  scoping  meeting  is 
currently  planned  for  this  project.  An 
opportunity  for  a  public  hearing  will  be 
advertised.  Public  notice  will  be  given  of 
the  time  and  place  of  the  public  hearing. 
The  approved  draft  environmental 
impact  statement  will  be  available  for 
public  and  agency  review  and  comment. 

To  insure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  that  all  significant  issues 
are  identiHed,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  Agencies, 
organizations  and  individuals  interested 
in  submitting  comments  and/or 
questions  should  direct  them  to  FHWA 
at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

James  E.  Threlkeld. 

District  Engineer. 

[FR  Doc.  88-18887  Filed  8-17-88;  8:45  am) 

BILLING  COOC  4t1»-2>-M 


Environmental  Impact  Statement; 
Lackawanna  County,  PA 

AQENCV.  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Lackawanna  County,  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT 
Philibert  A.  Ouellet,  District  Engineer, 
Federal  Highway  Administration,  228 
Walnut  Street,  P.O.  Box  1086, 
Harrisburg,  Pennsylvania  17108-1086, 
Telephone:  (717)  782-3461,  or 
Charles  M.  Mattel,  P.E.,  District 
Engineer,  Pennsylvania  Department  of 
Transportation,  P.O.  Box  111, 
Scranton,  PA  18501,  Telephone:  (717) 
963-4010. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  is  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  (PennDOT),  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  on  a  proposal  to  provide  a  new 
transportation  facility  on  the  easterly 
side  of  the  Lackawanna  Valley  in  order 
to  promote  the  residential,  commercial 
and  industrial  development  of  this  area 


and  relieve  traffic  congestion  on  local 
roadway  network.  This  proposed  action 
has  been  designated  as  S.R.  3027, 
Section  AOO,  Lackawanna  Valley 
Industrial  Highway.  The  proposed 
highway  will  traverse  the  easterly  side 
of  the  Lackawanna  River  Valley  with  its 
southern  terminus  being  Interstate  81 
and  the  northern  terminus,  U.S.  Route  6 
in  Carbondale  Township.  The  proposed 
highway  will  be  approximately  16  miles 
in  length. 

The  proposed  project  has  been  under 
consideration  for  many  years  and  a 
variety  of  alignments  have  been  studied. 
A  Draft  Environmental  Impact 
Statement  was  submitted  to  the  Council 
on  Environmental  Quality  on  February 
16, 1977.  The  project  was  then  placed  on 
hold,  due  to  funding  constraints.  Since 
the  original  studies  are  over  ten  years 
old,  a  new  Environmental  Impact 
Statement  and  Technical  Basis  Reports 
will  be  prepared. 

Four  build  alternatives  and  a  no-build 
alternative  will  be  considered  in  the 
proposed  EIS.        

All  of  the  current  alternatives  will 
begin  at  one  of  the  following  interstate 
interchanges: 

1. 181— Exit  56  Main  Avenue 

2. 181— Exit  55  Blakely  Street 

3. 1380— Exit  1  Tigue  Street 

4. 181/380  Interchange 

All  the  alternatives  will  terminate  at 
T.R.  6  at  White's  Crossing  in  Carbondale 
Township. 

The  alternatives  will  be  studied  in 
detail  in  the  area  of  preliminary 
engineering,  land  use,  displacement  and 
relocation  of  businesses  and  residences, 
community  cohesion,  economy, 
employment  and  population,  farmland 
evaluation,  visual  resources,  water 
quality  and  aquatic  biota,  flood  plains 
and  flood  hazard,  soils  and  erosion 
analysi8,-ground  water  and  hydro 
geology,  vegetation  and  wildlife, 
endangered  species,  wetlands,  energy 
consumption,  mineral  resources,  air 
quality,  noise,  municipal  industrial  and 
hazardous  waste  facilities,  historic 
resources,  archaeological  resources,  and 
construction  impacts. 

Letters  describing  the  proposed 
action,  the  scope  of  the  studies,  and 
soliciting  comments  will  be  sent  to  the 
appropriate  federal,  state  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  express  interest  in  the 
proposal.  Public  meetings  will  be  held  in 
the  area.  Public  notices  of  the  time  and 
place  of  these  meetings  and  any 
required  public  hearings  will  be 
provided.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing. 


Public  involvement  and  inter-agency 
coordination  will  be  maintained 
throughout  the  development  of  the  EIS. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  that  all  significant  issues 
are  identified,  comments,  suggestions 
and  questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
FWHA  or  PennDOT  at  the  address 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.205.  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372, 
regarding  intergovernmental  consultHtion  on 
Federal  programs  and  activities  apply  to  this 
Program). 
George  L.  Hannoii, 

Assistant  Division  Administrator.  Federal 

High  way  A  dministration. 

|FR  Doc.  88-18688  Filed  8-17-88:  8:45  am) 

BILLING  COOC  4»10-22-M 


Environmental  Impact  Statement;  St 
Lucie  County,  FL 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Rescind  notice  of  intent. 

SUMAMRY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  not 
be  prepared  for  a  proposed  highway 
project  in  St.  Lucie  County,  Florida. 

FOR  FURTHER  INFORMATION  CONTACT 

R.  V.  Robertson,  District  Engineer, 
Federal  Highway  Administration,  227 
North  Bronogh  Street,  Room  2015, 
Tallahassee,  Florida  32201.  Telephone: 
(904)  681-7236. 

SUPPLEMENTARY  INFORMATKMt:  A  Notice 
of  Intent  to  prepared  an  Environmental 
Impact  Statement  (EIS)  for  a  proposed 
hi^way  project  to  improve  Port  St. 
Lucie  Boulevard  in  St.  Lucie  County, 
Florida,  was  issued  on  May  28, 1986  and 
published  in  the  June  4. 1986  Federal 
Register.  The  FHWA,  in  cooperation 
with  the  Florida  Department  of 
Transportation,  has  since  determined 
that  preparation  of  an  EIS  is  not 
necessary  for  this  proposed  highway 
project  and  hereby  rescinds  the  previous 
Notice  of  Intent. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovemment  consultation  of 
Federal  programs  and  activities  apply  to  this 
program.) 
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Issued  on  August  9, 1988. 
R.  V.  Robertson, 

District  Engineer,  Tallahassee,  Florida. 
[FR  Doc.  88-18722  Filed  8-17-88;  8:45  am] 
BILLING  CODE  4910-22-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  EX88-1;  Notice  2] 

General  Motors  Corp^  Petition  for 
Temporary  Exemption  From  Federal 
Motor  Vehicle  Safety  Standards  Nos. 
108  and  111 

This  notice  grants  the  petition  by 
General  Motors  Corporation  of  Warren, 
Michigan,  for  a  temporary  exemption 
from  several  requirements  of  Motor 
Vehicle  Safety  Standards  Nos.  108 
Lamps,  Reflective  Devices,  and 
Associated  Equipment,  and  111 
Rearview  Mirrors.  The  basis  of  the 
petition  was  that  requiring  compliance 
would  prevent  it  from  selling  a  motor 
vehicle  whose  overall  level  of  safety  is 
equivalent  to  or  exceeds  the  overall 
level  of  safety  of  nonexempted  motor 
vehicles  (15  U.S.C.  1410(a)(1)(D), 
implemented  by  49  CFR  555.5  and 
555.6(d)). 

Notice  of  receipt  of  the  petition  was 
published  on  April  12, 1988,  and  an 
opportunity  afforded  for  comment.  (53 
FR  12093). 

CM  wishes  to  institute  a  factory 
delivery  program  for  two  of  its 
passenger  cars,  similar  to  programs 
established  by  European  manufacturers 
where  Americans  purchase  vehicles  in 
Europe  meeting  the  Federal  motor 
vehicle  safety  standards,  drive  them 
there  on  holiday,  and  then  return  to  the 
U.S.  with  their  vehicles.  The  purchasers 
of  the  vehicles  for  which  exemptions  are 
sought  would  be  "European  citizens  who 
are  either  visiting  or  temporarily 
assigned  to  work  in  the  U.S.,"  who 
would  drive  them  in  the  U.S.,  and  export 
them  to  their  home  countries.  CM  notes 
that  these  vehicles  would  have  to  be 
built  to  European  safety  specifications, 
and  that  this  necessitates  a 
noncompliance  with  two  Federal  motor 
vehicle  safety  standards  which,  absent 
an  exemption,  precludes  sale  and  use  of 
the  cars  in  the  United  States. 

The  petitioner  seeks  a  2-year 
exemption  to  cover,  as  limited  by  15 
U.S.C.  1410,  not  more  than  2500  vehicles 
each  year.  These  vehicles  are  1988-90 
Cadillac  Eldorado  and  Seville  passenger 
cars.  The  vehicles  would  comply  with 
all  Federal  motor  vehicle  safety 
1     standards  with  the  exception  of  portions 
of  the  standards  on  lighting  and 
rearview  mirrors.  Specifically,  the 


headlamps  will  meet  European  (ECE 
R20)  photometries  rather  than  those  of 
Standard  No.  108,  the  side  marker  lamps 
and  reflectors  will  be  eliminated,  and 
the  turn  signals  and  stop  lamps  will 
meet  the  photometries  of  ECE  R7  and  R6 
respectively.  The  outside  driver's  side 
rearview  mirror  will  be  convex,  and  the 
passenger  side  convex  mirror  will  not 
have  the  words  "Objects  in  mirror  are 
closer  than  they  appear"  etched  on 
them. 

CM  argued  that  the  noncomplying 
vehicles  will  nevertheless  have  an 
equivalent  overall  level  of  safety.  The 
vehicles  will  be  equipped  with  lamps 
not  required  by  Standard  No.  108,  such 
as  rear  fog  lamps  and  "side  repeater 
(turn  signal)  lamps,"  which  "will  serve 
to  improve  the  conspicuity  of  the 
vehicle,  and  in  the  aggregate  should 
compensate  for  the  photometric 
variances."  It  noted  that  the  center 
highmounted  stop  lamp  will  be  supplied 
and  wired  for  use  while  the  vehicles  are 
in  the  U.S.  Vehicles  intended  for  use  in 
Norway  and  Sweden  will  be  equipped 
with  daytime  nmning  lamps,  while  those 
sold  to  residents  of  Finland  and  Sweden 
will  have  a  fluidic  headlamp  cleaning 
system.  With  respect  to  headlamp 
photometries,  CM  stated  that  safety 
evaluation  of  U.S.  and  European 
specifications  tends  to  be  subjective, 
that  each  has  trade  offs,  and  that  a 
number  of  countries  "including  Sweden, 
Switzerland,  Canada,  ]apan,  and  the 
Persian  Gulf  States  permit  headlamps 
with  either  European  or  U.S.  beam 
patterns."  It  discussed  beam  pattern 
differences.  On  the  upper  beam, 
minimum  values  for  test  points  at  9  and 
12  degrees  left  and  right  of  HV  will  not 
be  met  but  since  "the  primary  purpose  of 
the  high  beam  is  to  provide  illumination 
'down  the  road',  we  do  not  believe  that 
providing  illumination  below  the 
minimum  value  at  these  wide  test  points 
poses  a  safety  concern."  As  for  the 
lower  beam,  the  lamp  provides  only  80% 
of  the  minimum  value  at  test  point  2  D 
15  R,  and  67%  at  1V4  D  2R.  But  since  the 
drivers  of  the  cars  "will  be  Europeans 
who  are  accustomed  to  the  forward 
illumination  characteristics  of  these 
vehicles"  the  noncompliant  lighting 
"should  provide  'equivalent  safety'  for 
these  drivers  compared  to  vehicles  with 
headlights  complying  with  FMVSS  108 
photometries." 

As  for  the  noncompliances  with 
Standard  No.  Ill,  GM  argued  that  right 
hand  mirrors  without  legends  are  used 
throughout  Europe.  Further,  many 
European  vehicles  also  use  convex 
mirrors  on  the  driver's  side.  In  sum, 
"since  Europeans  are  more  accustomed 
to  convex  mirrors  than  U.S.  drivers, 
there  is  not  safety  value  added  by 


providing  flat  mirrors  on  the  driver's 
side  or  the  passenger  side  etched 
explanation  to  the  users  of  the  subject 
vehicles." 

In  addition  to  the  supplemental 
lighting  equipment  heretofore  described, 
the  vehicles  will  be  equipped  with 
safety  equipment  not  required  under 
U.S.  standards.  This  includes  "vehicle 
sensitive  and  webbing  sensitive  seatbeit 
retractors."  ECE  requirements  for  more 
rounded  surfaces  on  the  inside  and 
exterior  of  the  vehicle,  ECE 
requirements  for  antiskid  braking 
systems,  and  three  point  seat  belts  at 
rear  outboard  seating  positions. 

GM  argued  that  an  exemption  will  be 
in  the  public  interest  in  "improving  the 
severe  trade  deficit  currently  being 
suffered  by  the  U.S.,"  albeit  in  a  small 
way.  Further,  the  potential  exists  "for 
this  type  of  export  activity  to  expand  in 
the  future  to  include  additional  car 
models,  and  perhaps  make  a  more 
significant  contribution  to  reducing  the 
deficit,  provided  regulatory  constraints 
do  not  preclude  such  activity." 

Four  comments  were  received  on  the 
petition,  each  supporting  the  granting  of 
an  exemption.  In  the  opinion  of  Volvo 
Cars  of  North  America,  a  grant  would 
help  to  promote  international  trade  and 
the  harmonization  of  international 
regulations.  Volvo  believes  that  the 
exempted  vehicles  could  constitute  a 
test  fleet  to  "facilitate  a  study  of  the 
safety  effectiveness  of  these  devices."  It 
is  especially  anxious  that  the  agency 
study  side  turn  signal  repeaters  and 
convex  drivers's  side  mirrors,  which, 
respectively  it  argues,  enhance  the 
conspicuity  of  the  vehicle  and  eliminate 
blind  spots.  Volkswagen  of  America 
also  suggests  corresponding 
amendments  to  the  Federal  safety 
standards,  supporting  convex  mirrors 
and  arguing  that  differences  between 
European  and  U.S.  photometries  are 
inconsequential  with  respect  to  motor 
vehicle  safety.  Mercedes-Benz  of  North 
America  argues  that  the  ECE  regulations 
are  "o/yeos/"  equivalent  in  their  overall 
level  of  safety,  and  that  any 
"  'perceived'  but  technically 
unsubstantiated  reduction  in  safety  is 
offset  by  improvements  to  overall  safety 
by  added  features  included  on  ECE 
version  lighting  and  mirror  systems." 
Specifically,  it  submits  that  the  tradeofTs 
involved  result  in  equivalent  road 
illumination;  the  ECE  systems  produce 
less  glare  whereas  the  U.S.  systems  may 
provide  better  illumination  of  overhead 
non-lit  road  signs.  It  cites  the  experience 
of  Canada  which  allows  both  U.S.  and 
ECE  headlamp  systems  to  no  apparent 
safety  detriment.  The  amber  rear  turn 
signal  lamps  which  would  be  provided 
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and  "by  NHTSA's  own  studies  *  *  * 
have  been  found  to  provide  a  14  to  15% 
reduction  of  rear-end  collisions"  in 
comparison  with  red  ones  "should  offset 
any  potential  losses  in  rear-end  accident 
avoidance  due  to  a  missing  center 
highmounted  stop  lamp."  As  for  the 
mirrors,  Mercedes-Benz  submits  that 
those  required  by  the  ECE  have  an 
added  safety  feature  in  that  they  "fold- 
away"  rearward  and  forward.  The 
Motor  Vehicle  Manufacturers 
Association  urged  the  Administrator  to 
"consider  actions  that  would  allow 
American  manufacturers  to  take 
advantage  of  important  opportunities  to 
increase  export  sales".  It  pointed  out 
that  many  European  countries  allow  the 
purchase  of  vehicles  meeting  U.S.  safety 
and  emission  standards,  but  not  meeting 
local  ones  for  "temporary  use"  in  those 
countries  before  shipment  to  the  United 
States. 

The  agency  has  carefully  considered 
the  petition  and  the  views  of  the 
commenters.  In  its  years  in  interpreting 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act,  the  agency  has  been 
cognizant  of  its  anomalies  and 
inconsistencies.  For  example,  the  Act 
appears  to  forbid  without  exception  the 
importation  of  vehicles  that  do  not 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  except  under 
such  terms  and  conditions  as  may  be 
deemed  necessary  to  ensure  that  they 
are  brought  into  compliance  with  such 
standards.  Yet  the  regulations  governing 
the  importation  of  vehicles  (19  CFR 
12.80)  recognize  the  existence  of 
international  treaties  to  which  the 
United  States  is  a  party  that  allow  entry 
without  the  legal  necessity  to  conform  of 
vehicles  owned  by  certain  specified 
classes  of  foreigners.  Further,  the  terms 
of  the  Act  are  such  that  these  same 
classes  of  importers  cannot  purchase  a 
new  American-made  car  in  the  United 
States  unless  that  car  meets  all  Federal 
safety  standards.  A  vehicle  that  does  so 
may  not  conform  with  the  standards  of 
the  purchaser's  country,  requiring  its 
purchaser  either  to  sell  the  car  before 
returning  to  the  home  country,  or  to  pay 
for  modifications  before  the  vehicle  is 
acceptable  there.  In  the  21  years  since 
the  Act  became  law,  not  only  have 
many  countries  adopted  vehicle  safety 
standards,  but  an  international 
movement  has  grown  to  harmonize 
those  standards  to  the  extent  compatible 
with  local  safety  concerns.  Thus  today 
some  of  the  differences  that  exist  in 
standards  could  be  viewed  as 
differences  more  in  degree  than  in  kind. 

In  the  instant  situation,  the  vehicles 
are  intended  for  purchase  and  use  by 


persons  whose  countries  require  image- 
reducing  mirrors  and  headlamps  with 
different  beam  patterns.  These  drivers 
are  already  acclimated  to  the  different 
motoring  habits  that  use  of  these 
devices  may  entail,  and  their  accident- 
avoidance  potential  should  not  be 
compromised.  Nor  do  they  appear  to 
create  safety  problems  for  other 
motorists  or  pedestrians.  Although  the 
safety  benefits  of  side  marker  lamps  and 
reflectors  will  not  be  realized,  there  are 
other  aspects  of  motor  vehicle 
conspicuity  not  covered  by  Standard  No. 
108  which  will  be  benefitted.  Side  turn 
signal  lamps,  daytime  runing  lamps, 
headlamp  cleaning  systems,  and  red 
rear  fog  lamps  have  no  mandatory  U.S. 
counterparts  but  will  be  fitted  on 
exempted  vehicles.  In  addition,  the 
vehicles  will  have  other  safety  related 
devices  not  required  by  the  Federal 
safety  standards,  such  as  rear  seat 
upper  torso  restraints  and  antilock 
brake  systems. 

In  the  absence  of  a  grant,  the 
petitioner  will  be  unable  under  the  Act 
to  sell  its  vehicles  to  their  intended 
purchasers  for  temporary  use  in  the 
United  States.  In  consideration  of  the 
foregoing,  it  is  hereby  found  that 
petitioner  is  otherwise  unable  to  sell  a 
motor  vehicle  whose  overall  level  of 
safety  equals  or  exceeds  that  of 
nonexempted  motor  vehicles,  in  the 
absence  of  a  grant,  and  that  an 
exemption  would  be  in  the  public 
interest  and  consistent  with  the 
objectives  of  the  Act.  Accordingly, 
General  Motors  Corporation  is  hereby 
granted  NHTSA  Exemption  8ft-l.  This 
exemption  applies  to  no  more  than  2500 
Cadillac  Seville  and  Eldorado  passenger 
cars  manufactured  between  August  1, 
1988  and  August  1, 1989,  and  to  no  more 
than  2500  such  vehicles  manufactured 
between  August  1, 1989,  and  August  1, 
1990.  Exemption  88-1  excuses  such 
vehicles  from  compliance  with  the 
requirements  of  49  CFR  571.108  Motor 
Vehicle  Safety  Standard  No.  108  Lamps. 
Reflective  Devices,  and  Associated 
Equipment,  that  they  be  equipped  with 
front  and  rear  side  marker  lamps  and 
reflectors,  and  that  their  headlamps, 
stop  lamps,  and  turn  signal  lamps  meet 
the  photometric  requirements  of  the 
standard.  It  also  excuses  such  vehicles 
from  compliance  with  paragraphs  S5.2.1 
and  S5.4.2  of  49  CFR  571.111  Motor 
Vehicle  Safety  Standard  No.  111. 
Rearview  Mirrors. 

The  agency  wishes  to  note  that  while 
it  is  granting  this  petition  it  does  not 
necessarily  agree  with  each  argument 
presented  by  the  commenters.  Thus  this 
notice  should  not  be  interpreted  as 


agreement  with  comments  that 
European  and  U.S.  photometries 
requirements  are  equivalent  in  terms  of 
safety,  that  yellow  turn  signals  are 
superior  to  red  turn  signals  (contrary  to 
the  impression  of  Mercedes-Benz,  that 
issue  is  still  under  review),  etc.  Rather, 
the  agency's  decision  is  based  upon  a 
finding  that  for  the  reasons  given  above 
in  toto,  the  exempted  vehicles  provide, 
and  will  be  used  in  a  manner  that 
provides,  an  equivalent  overall  level  of 
safety. 

(15  U.S.C.  1410;  delegation  of  authority  at  49 
CFR  1.50) 

Issued  on  August  12. 1988. 
Diane  K.  Steed, 
Administrator. 
[PR  Doc.  88-18725  Filed  8-17-88;  8:45  am] 

BILLING  CODE  491»-59-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

ISupplement  to  Department  Circular;  Public 
Debt  Series  No.  21-88] 

Treasury  Notes;  Series  C-1998 

Washington,  August  11, 1988. 

The  Secretary  announced  on  August 
10, 1988,  that  the  interest  rate  on  the 
notes  designated  Series  C-1998, 
described  in  Department  Circular — 
Public  Debt  Series— No.  21-88  dated 
August  4, 1988.  will  be  9y*  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  gVi  percent  per  annum. 
Gerald  Murphy. 
Fiscal  Assistant  Secretary. 
[PR  Doc.  88-18770  Filed  8-17-88;  8:45  am] 

BILLING  CODE  M10-40-M 


[Supplement  to  Department  Circular;  Public 
Debt  Series  Na  20-88] 

Treasury  Notes;  Series  T-1991 

Washington,  August  10, 1988. 

The  Secretary  announced  on  August  9, 
1988,  that  the  interest  rate  on  the  notes 
designated  Series  T-1991,  described  in 
Department  Circular — Public  Debt 
Series— No.  20-88  dated  August  4, 1988, 
will  be  8%  percent.  Interest  on  the  notes 
will  be  payable  at  the  rate  of  814  percent 
per  annum. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
[PR  Doc.  88-18771  Piled  8-17-88;  8:45  am] 

BILLING  CODE  4810-40-41 
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VETERANS  ADMINISTRATION 

Voluntary  Service  National  Advisory 
Committee;  Availability  of  Annual 
Report 

Under  sention  10(d)  of  Pub.  L.  92-463 
(Federal  Advisory  Committee  Act) 
notice  is  hereby  given  that  the  Annual 
Report  of  the  VAVS  National  Advisory 
Committee  for  1987  has  been  issued. 

The  report  summarizes  activities  of 
the  Annual  Meeting  which  was  held  in 
Clearwater,  FL,  October  23-25, 1987.  It  is 
available  for  public  inspection  at  two 
locations: 

Federal  Documents  Section,  Exchange 
and  Gift  Division,  LM  632,  Library  of 
Congress,  Washington,  DC  20540 
and 

Veterans  Administration,  Voluntary 
Service  (135),  Room  601,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420 
Dated:  August  10, 1988. 
By  the  direction  of  the  Administrator. 

Rosa  Maria  Fontanez, 

Committee  Management  Officer. 

[PR  Doc.  88-18689  Filed  8-17-«8;  8:45  am] 

BIUJNG  CODE  1320-01-11 


Administrator's  Educational 
Assistance  Advisory  Committee; 
Meeting 

The  Veterans  Administration  gives 
notice  that  a  meeting  of  the 
Administrator's  Educational  Assistance 
Advisory  Committee,  authorized  by  38 
U.S.C.  1792,  will  be  held  in  the  Director's 
Office  Conference  Room,  on  the  fourth 
floor  of  the  Veterans  Administration 
Regional  Office,  Federal  Building,  1520 
Market  St.,  St.  Louis,  Missouri  63103, 
Thursday,  September  15, 1988.  The 
session  will  begin  at  8  a.m.  The  purpose 
of  the  meeting  will  be  to  review  the 
Montgomery  CI  Bill  central  processing 
operations  and  the  Optical  Disk 
Prototype  Project. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the 
conference  room.  Because  of  the  limited 
seating  capacity,  it  will  be  necessary  for 
those  wishing  to  attend  to  contact  Mrs. 
Mary  F.  Leyland,  Executive  Secretary, 
Administrator's  Educational  Assistance 
Advisory  Committee  (phone  202-233- 
2152)  prior  to  September  8, 1988. 

Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee.  Statements,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  after  the  meeting.  Oral  statements 
will  be  heard  at  3  p.m.  on  September  15, 
1988. 

Dated:  August  9, 1988. 


By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez, 

Committee  Management  Officer. 

[FR  Doc.  68-18690  Filed  8-17-88;  8:45  am] 

BILLING  CODE  B32O-01-M 


Career  Development  Committee; 
Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L.  92-463  that  a 
meeting  of  the  Career  Development 
Committee,  authorized  by  38  U.S.C. 
4101,  will  be  held  in  the  Lurline  Room  of 
the  Fisherman's  Wharf  Holiday  Inn, 
1300  Columbus  Avenue,  San  Francisco. 
California,  October  5  through  7, 1988, 
starting  at  8  a.m.  October  5.  The  meeting 
will  be  for  the  purpose  of  scientific 
review  of  applications  for  appointment 
to  the  Career  Development  Program  in 
the  Veterans  Administration.  The 
committee  advises  the  Director,  Medical 
Research  Service  on  selection  and 
appointment  of  Associate  Investigators, 
Research  Associates,  Clincical 
Investigators,  Medical  Investigators,  and 
Senior  Medical  Investigators. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
from  8  a.m.  to  8:45  a.m.  to  October  5, 
1988,  to  discuss  the  general  status  of  the 
program.  Because  of  the  limited  seating 
capacity  of  the  room,  those  who  plan  to 
attend  should  contact  Mr.  David  D. 
Thomas,  Executive  Secretary  of  the 
Career  Development  Committee  (151  J), 
Veterans  Administration  Central  Office, 
Washington,  DC  20420  (202-233-2317) 
prior  to  September  28, 1988.  The  meeting 
will  be  closed  from  8:45  a.m.  to  5  p.m.  on 
October  5,  8  a.m.  to  5  p.m.  to  October  6, 
8  a.m.  to  3  p.m.  on  October  7,  for 
consideration  of  individual  applications 
for  positions  in  the  Career  Development 
Program.  This  necessarily  requires 
examination  of  persormel  files  and 
discussion  and  evaluation  of  the 
qualifications,  competence,  and 
potential  of  the  candidates,  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Accordingly,  closure  of  this 
portion  of  the  meeting  is  permitted  by 
section  10(d)  of  Pub.  L.  92-463  as 
amended,  in  accordance  with  subsection 
(c)  (6),  5  U.S.C.  552b. 

Minutes  of  the  meeting  and  rosters  of 
the  committee  members  may  be 
obtained  from  David  D.  Thomas,  Chief, 
Career  Development  Program,  Medical 
Research  Service  (1511),  Veterans 
Administration,  Washington,  DC  20420 
(phone  202-233-2317). 

Dated:  August  4. 1988. 


By  dirpction  of  the  Administrator. 
Rosa  Maria  Fontanez, 

Committee  Management  Officer. 

(FR  Doc.  68-18691  Filed  8-17-88;  8:45  am] 

BILLING  CODE  S320-01-M 


Geriatrics  and  Gerontology  Advisory 
Committee;  Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L.  92^63  that  a 
meeting  of  the  Geriatrics  and 
Gerontology  Advisory  Committee 
(GGAC)  will  be  held  in  the 
Administrator's  Conference  Room  on 
the  10th  floor  of  the  Veterans 
Administration  Central  Office,  810 
Vermont  Avenue,  NW..  Washington.  DC 
on  September  9-10, 1988.  The  purpose  of 
the  Geriatrics  and  Gerontology 
Advisory  Committee  is  to  advise  the 
Administrator  and  the  Chief  Medical 
Director  relative  to  the  care  and 
treatment  of  the  aging  veterans,  and  to 
evaluate  the  Geriatric  Research, 
Education  and  Clinical  Centers 
established  by  the  Department  of 
Medicine  and  Surgery. 

The  meeting  will  convene  at  8:30  a.m. 
on  September  9  and  adjourn  at  4:30  p.m. 
On  September  10,  the  meeting  will 
convene  at  8:30  a.m.  and  adjourn  at 
11:00  a.m.  This  will  be  a  working  session 
to  discuss  future  evaluation  and  to 
develop  stategies  to  assure  that  the  field 
of  geriatrics,  both  treatment  and 
education,  are  placed  in  the  mainstream 
of  all  VA  medical  activities. 

The  meeting  is  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Because  the  capacity  is  limited,  it  will 
be  necessary  for  those  wishing  to  attend 
to  contact  Jacqueline  Holmes,  Program 
Assistant,  Office  of  Assistant  Chief 
Medical  Director  for  Geriatrics  and 
Extended  Care,  Veterans 
Administration  Central  Office  (phone 
202/233-3781)  prior  to  September  2, 
1988. 

Dated:  August  4, 1988. 
By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez, 

Committee  Management  Officer. 

[FR  Doc.  88-18692  Filed  8-17-88;  8:45  am] 

BILUNG  CODE  6320-01 -« 


Veterans'  Advisory  Committee  on 
Rehabilitation;  Meeting 

The  Veterans  Administration  gives 
notice  that  a  meeting  of  the  Veterans' 
Advisory  Committee  on  Rehabilitation, 
authorized  by  38  U.S.C.  1521,  will  be 
held  in  Room  1010  of  the  Veterans 
Administration  Central  Office,  810 
Vermont  Avenue,  NW.,  Washington,  DC 


31414 
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20420.  September  20.  21  and  22, 1988. 
The  sessions  will  begin  at  9  a.m.  The 
committee  will  be  discussing  case 
management  services  in  the  Veterans 
Administration.  The  committee 
encourages  members  of  the 
rehabilitation  community  and  others  to 
comment  orally  or  in  writing  on  the 
provision  of  case  management  services. 
The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the 
conference  room.  Because  of  the  limited 
seating  capacity,  it  will  be  necessary  for 


those  wishing  to  attend  to  contact  Mr. 
Jeffrey  Goetz.  Chief,  Policy  and  Program 
Development,  Vocational  Rehabilitation 
and  Counseling  (phone  202-233-5449) 
prior  to  September  10, 1988. 

Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee.  Statements,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  after  the  meeting.  Written 
statements  should  be  sent  to  Mr.  Ronald 
Drach,  Chairman.  Veterans'  Advisory 
Committee  on  Rehabilitation,  c/o 


Disabled  American  Veterans,  807  Maine 
Avenue.  SW.,  Washington,  DC  20024. 
Oral  statements  will  be  heard  at  2  p.m. 
on  September  20. 1988  and  at  9:30  a.m. 
on  September  21, 1988. 

Dated:  August  11, 1988. 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
[FR  Doc.  88-18893  Filed  8-17-88;  8:45  am| 
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This  section  of  the   FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the   "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5   U.S.C.   552b(e)(3). 


BOARD  FOR  INTERNATIONAL 
BROADCASTING 

TIME  AND  date:  9:30  a.m.  October,  17, 
1988. 

PLACE:  The  Willard  Intercontinental, 
1401  Pennsylvania  Ave.,  NW., 
Washington,  DC  20004. 

STATUS:  Closed,  pursuant  to  5  U.S.C.  552 
(b)  (c)  (1)  22  CFR  1302.4  (c)  and  (h)  of  the 
Board's  rules  (42  FR  9388,  March  12, 
1977). 

MATTERS  TO  BE  CONSIDERED:  Matters 
concerning  the  broad  foreign  policy 
objectives  of  the  United  States 
Government. 

CONTACT  PERSON  AND  ADDITIONAL 

INFORMATION:  Bruce  D.  Porter,  Executive 

Director,  Board  for  Infemational 

Broadcasting,  Suite  400, 1201 

Connecticut  Avenue,  NW.,  Washington, 

DC  20036. 

Mark  G.  Pomar, 

Deputy  Executive  Director. 

[FR  Doc.  88-18820  Filed  8-16-68;  8:45  am| 
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Corrections 
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This  section  o«  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  arxj  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  t)y  the 
Office  of  Vne  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  ttie  appropriate 
document  categories  elsewhere  in  the 
Issue. 


DEPARTMENT  OF  COMMERCE 

Intsmational  Trade  Administration 

Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments;  Department  of  Energy  et 
aL 

Correction 

In  notice  document  88-18018  beginning 
on  page  30084  in  the  issue  of 
Wednesday.  August  10, 1988,  make  the 
following  correction: 

On  page  30084,  in  the  third  column, 
the  first  "Docket  Number.  88-309" 
should  read  "Docket  Number.  88-039". 

BILLMa  cow  1M»«1-0 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

[Dodcet  No.  80736-8136] 

Summer  Flounder  Fishery 

Correction 

In  the  issue  of  Friday,  August  5, 1988, 
on  page  29549  beginning  in  the  first 
column,  a  correction  to  FR  Doc.  88-16360 
appeared.  It  was  inaccurate  and  should 
have  appeared  as  follows: 

On  page  27540,  in  the  third  column,  in 
the  file  line  at  the  end  of  the  document, 
"Filed  7-20-88;  8:45  am"  should  read 
"Filed  7-18-88;  12:07  pm". 

BtLUNQ  COOC  1$(»41-0 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Wool  Textile  Producto 
Produced  or  Manufactured  in  the 
Hungarian  People's  RepubMc 

Correction 

In  notice  document  88-17904 
appearing  on  page  29932  in  the  issue  of 
August  9, 1988,  make  the  following 
correction: 

In  the  third  column,  in  the  table,  under 
"Category",  the  first  entry  should  read 
"433". 

BNJJHQ  COOC  1505.01.O 


DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

implementation  of  Special  Refund 
Procedures 

Correction 

In  notice  document  88-16465  beginning 
on  page  27556  in  the  issue  of  Thursday, 
July  21, 1988,  make  the  following 
correction: 

On  page  27559,  in  the  third  column,  in 
paragraph  B.,  in  the  introductory  text,  in 
the  second  line,  "not"  should  read 
"now". 

BHXINQ  COOC  150S«1-O 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  229 
[Dodcet  No.  R-0C20] 

Regulation  CC;  Availability  of  Funds 
and  Collection  of  Checks 

Correction 

In  rule  document  88-11267  beginning 
on  page  19372  in  the  issue  of  Friday, 
May  27, 1988,  make  the  following 
correctioa: 

PART  229— {CORRECTED] 

Appendix  A— [Corrected] 

On  page  19447,  in  the  third  column,  in 
Appendix  A,  under  Federal  Reserve 
Offices,  in  the  first  column  under  that 
heading,  after  the  fifth  entry  insert  "0212 
0400  5". 
Bnxma  cooc  iso»«i-d 
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Part  II 


Department  of  the 
Interior 

Minerals  Managenf>ent  Service 

30  CFR  Parts  256  and  281 
Outer  Continental  Shelf  Minerals  and 
Rights-of-Way  Management,  General; 
Leasing  of  Minerals  Other  Than  Oil,  Gas, 
and  Sulphur  in  the  Outer  Continental 
Shelf;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  256  and  281 

Outer  Continental  Shelf  Minerals  and 
Rights-of-Way  Management,  General; 
Leasing  of  Minerals  Ottier  Than  Oil, 
Gas,  and  Sulphur  in  the  Outer 
Continental  Shelf 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  proposed  rule  would 
apply  to  leasing  minerals  other  than  oil, 
gas,  and  sulphur  in  the  Outer 
Continental  Shelf  (OCS)  of  the  United 
States.  The  rule  specifies  leasing 
procedures  and  basic  lease  conditions 
and  is  intended  to  ensure  that  the 
affected  States  and  the  public  have  an 
early  opportunity  for  effective 
participation  in  the  leasing  process.  The 
rule  would  be  the  second  in  a  series  of 
three  rules  designed  to  establish  a 
comprehensive  leasing  and  regulatory 
program  for  OCS  minerals  other  than 
oil,  gas,  and  sulphur.  The  series  of  rules 
recognizes  the  special  circumstances, 
issues,  and  requirements  associated 
with  those  OCS  minerals.  It  establishes 
practices  and  procedures  for  wise 
management  of  OCS  resources, 
permitting  balanced,  orderly  leasing  of 
minerals  other  than  oil,  gas.  and  sulphur 
while  protecting  the  human,  marine,  and 
coastal  environments;  preserving  and 
maintaining  free  enterprise  competition; 
and  minimizing  or  eliminating  conflicts 
between  OCS  mineral  activities  and 
other  uses  and  users  of  the  OCS. 
DATE:  Comments  must  be  hand 
delivered  or  postmarked  no  later  than 
October  3, 1988. 

ADDRESS:  Comments  should  be  mailed 
or  hand  delivered  to  the  Department  of 
the  interior  Minerals  Management 
Service;  12203  Sunrise  Valley  Drive; 
Mail  Stop  646;  Reston.  Virginia  22091: 
Attention:  Gerald  D.  Rhodes;  telephone 
(703)  648-7816;  (FTS)  959-7816. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  V.  Mirabella;  Branch  of  Rules, 
Orders,  and  Standards;  Minerals 
Management  Service;  12203  Sunrise 
Valley  Drive;  Mail  Stop  646;  Reston. 
Virginia  22091;  Telephone  (703)  648-7816 
or  (FTS)  959-7816. 
SUPPLEMENTARY  INFORMATION: 

Synopsis 

The  Minerals  Management  Service 
(MMS)  is  establishing  a  separate 
regulatory  regime  governing  activities 
associated  with  prospecting  for,  the 
leasing  of.  and  leasehold  operating 


activities  associated  with  the 
development  and  production  of  OCS 
minerals  other  than  oil.  gas,  and  sulphur. 
The  new  regulations  are  designed  to 
recognize  the  difference  between  the 
OCS  activities  associated  with  the 
discovery,  development,  and  production 
of  oil,  gas,  and  sulphur  and  those 
associated  with  the  discovery, 
development,  and  production  of 
minerals  other  than  oil,  gas,  and  sulphur. 
These  regulations  address  issues 
identified  by  MMS  as  well  as  issues 
raised  by  representatives  of  industry 
(potential  OCS  mineral  lessees  and 
permittees  under  these  regulations), 
other  Federal  Agencies,  State  and  local 
governments,  and  the  public.  To 
accomplish  this  goal,  it  was  felt  that  the 
regulatory  regime  should  be  designed  to 
do  the  following: 

(1)  Recognize  the  special 
circumstances,  issues,  and  requirements 
associated  with  the  discovery, 
development,  and  production  of  those 
OCS  minerals; 

(2)  Assure  that  States,  and  through  the 
States,  local  governments  which  are 
directly  affected  by  OCS  mineral  mining 
activities,  are  provided  an  opportunity 
for  consultation  and  coordination  on 
policy  and  planning  decisions  relating  to 
the  management  of  OCS  resources; 

(3)  Avoid  or  minimize  conflicts 
between  OCS  mineral  mining  activities 
and  other  ocean  users  and  uses; 

(4)  Balance  orderly  mineral  resource 
development  with  protection  of  the 
human,  marine,  and  coastal 
environments: 

(5)  Insure  the  public  a  fair  and 
equitable  return  on  the  resources  of  the 
OCS; 

(6)  Preserve  and  maintain  free 
enterprise  competition; 

(7)  Encourage  development  of  new 
and  improved  technology  for  OCS 
mineral  resource  development  which 
will  avoid  or  minimize  risk  of  damage  to 
the  human,  marine,  and  coastal 
environments;  and 

(8)  Establish  practices  and  procedures 
for  wise  and  efficient  management  of 
the  natural  resources  of  the  OCS. 

This  rule  proposes  practices  and 
procedures  specific  to  the  activities 
associated  with  the  leasing  of  OCS 
minerals  other  than  oil.  gas,  and  sulphur. 
Regulations  are  also  being  developed  to 
govern  postlease  operations. 

Background 

On  September  28, 1945,  the  United 
States  declared  its  jurisdiction  over  the 
natural  resources  of  the  continental 
shelf  with  the  Truman  Proclamation, 
"Policy  of  the  United  States  with 
Respect  to  the  Natural  Resources  of  the 
Subsoil  and  Seabed  on  the  Continental 


Shelf."  At  the  same  time.  President 
Truman  placed  these  natural  resources 
under  the  jurisdiction  of  the  Secretary  of 
the  Interior  (Secretary)  by  Executive 
Order  pending  the  enactment  of 
legislation.  Congress  passed  the  OCS 
Lands  Act  (OCSLA)  in  1953  and 
delegated  the  administration  of  the  OCS 
mineral  resources  of  the  United  States  to 
the  Department  of  the  Interior  (DOI), 
giving  legislative  expression  to  the 
Truman  Proclamation.  Section  8(k)  of 
the  OCSLA  provides  the  specific  legal 
authority  for  leasing  OCS  minerals  other 
than  oil.  gas.  and  sulphur.  Section  8(k), 
in  combination  with  the  20  other 
sections  of  the  OCSLA  which  are 
appHcable  in  whole  or  in  part  to  OCS 
minerals  other  than  oil,  gas.  and  sulphur, 
provides  the  responsibility  and  authority 
for  management  of  those  mineral 
resources. 

This  proposed  rule  is  an  action  within 
DOI's  statutory  authority  and  is 
intended  to  promote  and  encourage 
private  enterprise  in  the  development  of 
economically  sound  and  stable  domestic 
materials  industries  in  the  United  States 
and  provides  an  appropraite  level  of 
protection  for  the  human,  marine,  and 
coastal  environments. 

Under  the  National  Materials  and 
Minerals  Policy,  Research,  and 
Development  Act  of  1980  (NMMPRDA) 
(30  U.S.C.  1601  et  seq.],  the  President  is 
"*  *  *  to  encourage  Federal  agencies  to 
facilitate  availability  of  domestic 
resources  to  meet  critical  needs."  The 
statute  fiu-ther  mandates  that  the 
President  direct  "*  *  *  the  Secretary  of 
Interior  to  act  immediately  within  the 
Department's  statutory  authority  to 
attain  the  goals  contained  in  section  21a 
of  this  title  *  *  *."  The  section  21a  to 
which  the  statute  refers  is  section  21a  of 
the  Mining  and  Minerals  Policy  Act  of 
1970  (30  U.S.C.  21a)  which  provides  the 
following: 

The  Congress  declares  that  it  is  the 
continuing  policy  of  the  Federal  Government 
in  the  national  interest  to  foster  and 
encourage  private  enterprise  in  (1)  the 
development  of  economically  sound  and 
stable  domestic  mining,  minerals,  metal  and 
mineral  reclamation  industries,  [and]  (2)  the 
orderly  and  economic  development  of 
domestic  mineral  resources,  reserves,  and 
reclamation  of  metals  and  minerals  to  help 
assure  saUsfaction  of  industrial,  security  and 
environmental  needs,  *  *  • 

President  Reagan  reemphasized  this 
theme  in  April  1982  by  stating  in  the 
National  Minerals  and  Materials 
Program  Plan  that  this  country  will  seek 
to  reduce  its  dependence  on  imported 
minerals  by  eliminating  barriers  to  the 
development  of  marine  minerals 
resources.  The  MMS  believes  that 
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issuance  of  comprehensive  regulations 
for  activities  associated  with  OCS 
mineral  discovery,  development,  and 
production  which  recognize  the  need  for 
environmental  protection  and  the 
avoidance  of  unnecessary  conflict  with 
other  users  of  the  oceans  is  in  full 
accord  with  Federal  policies. 
Implementation  of  this  rule  is 
appropriate  in  view  of  the  resource 
potential  in  the  areas  of  U.S.  jurisdiction 
and  the  long  lead  times  projected  for 
development  of  certain  OCS  minerals 
other  than  oil,  gas,  and  sulphur. 

The  lack  of  comprehensive  regulations 
applicable  to  prospecting,  leasing,  and 
recovery  of  minerals  other  than  oil,  gas, 
and  sulphur  from  the  OCS  may  have 


inhibited  interest  in  development  of  a 
domestic  marine  mining  industry.  This 
has  not  been  the  case  in  Europe  and 
Asia  where  vigorous  marine  mining 
industries  have  developed  with 
government  regulation.  This  rule  is 
intended  to  dispel  uncertainty  and 
demonstrate  governmental  commitment 
to  OCS  mineral  development  and 
production.  Regulations  in  30  CFR  Parts 
251  and  256  are  presently  applicable  to 
OCS  prelease  prospecting  and  scientific 
research  activities  and  to  the  leasing  of 
all  OCS  minerals.  However,  these 
existing  regulations  were  designed 
primarily  for  oil  and  gas  and  to  a  lesser 
degree  sulphur,  and  MMS  believes  that 
there  is  a  need  for  regulations 


specifically  designed  for  use  with  OCS 
minerals  other  than  oil.  gas.  and  sulphur. 
For  such  minerals,  leasing  and  operalins 
criteria  with  respect  to  lease  size,  term, 
and  specific  operating  c()nd!tion.s  can  be 
substantially  different  from  those  that 
are  associated  with  oil.  gas  and  sulphur. 
In  the  United  States,  industry  interfst 
in  OCS  mining  has  been  focused  on 
heavy  metal  placers,  stratoojc  minnTals. 
sand  and  gravel,  and  phosphurite.  T;ible 
1  lists  the  permits  that  havf  \na:r\  is.sued 
under  existing  regulations  b\  MMS  ijnd 
its  predecessor  Agencies  tu  prospect  for 
OCS  minerals  other  than  oil,  gas,  and 
sulphur. 


Table  1 .— Geologtcal  and  Geophysical  Permits  Issued  to  Prospect  for  OCS  Minerals  Other  Than  Oiu  Gas,  and 

Sulphur 


OCS  region 

PcfTwttGG                                        Minerals  o4  uitGrest 

Year 

Atentic _ _ _ 

N««poft  f>iews  Sfiipbu«c)iT>g 

Ocean  Resources.  Inc 

Bear  Creek  Mining  Co 

Global  Martne,  Inc 

Oceans  tnJerriationaJ,  (no 

Global  Manna,  Inc _ 

Deepsea  Ventures,  Irx; 

Radcliff  Materials  Inc       

Ptiosptiate       

1966 

Pacific... _ _ 

Pacific _ 

Pfxwpbonte - 

••(to - 

Sarxl  and  gravel     _ -... 

Heavy  minerals 

W67 
1967 

Atlamic _ _ _ 

Atlantic _ _....J 

1969 
1969 

Pacific _ _ 

Atlairtc _ _ _ 

Gulf  of  Mexico..- - _ _ 

Sand  and  gravel -.. 

Maganese  nodules 

Sand  and  gravel „ _   

do                

1969 
1970 
1975 

Alaska _ „ 

Harding  Lawson 

1982 

Alaska _...„ 

Sohk) 

....do 

1982 

Alaska ._.   

Tenneoo - 

Geooubic 

Geocubic                   

....•»..-.  ...   —   ...    _. 

1982 

Alaska-...   __...    „_ _ 

..jOo-  - — - 

1983 

Alaska _..      _ _... 

fin 

1983 

Alaska* 

Woodward „ 

Woodward 

—do 

1963 

Alaska- 

1983 

Alaska.. 

Sot«» - - 

Dames  &  Moore 

—do J 

1983 

Alaska _ _ __ „.... 

_..do - 

—do — 

.-do -.... 

.-.do - - 

19*3 

Ala»ka-_ _ „- _. _ _ 

Dames  &  Moore 

1983 

Alaska- _ _ 

Alaska 

Harding  Lawson _ _ 

Harding  Lawson 

Haiding  Lawson - 

McCleUand                

1983 
1983 

Alaska „_ 

Alaska _ 

1983 

1963 

Alaska* _„ „ „. _.... 

Alaska  * ..- _ 

McCelland 

Harding  Lawson 

...do - 

....do - 

1963 
1984 

Alaska* _ _ _ 

1984 

Alaska- _.   - _ 

Ertec - 

Harding  Lawson - -. 

Hardmg  Lawson.- _ — 

Harding  Lawson _ 

MTS                              

.<*>- -- 

do - — .-   .- 

—do- -.- -  - 

do 

1984 

Alaska-. -_ - _ 

Alaska ..- _ _ _. 

Alaska - - 

1984 
1984 

1984 

Alaska _ 

—do 

1984 

Alaska - - 

....do - 

1984 

Alaska. _ _ „ _.. 

Alaska  ■ _ 

Alaska - „ 

Comap - - 

Sohio - - 

Sohio — 

Harding  Lawson...- — 

...-do- - - 

I-doI'ZZZ-Z!-I---.-"- ' 

.  do 

1984 

1984 

1984 
1984 

Alaska 

1984 

Alaska - _     ._ _    

McCteHand - 

McOeHand -..._ - -. 

Harding  Lawson 

.-Jo..- — 

...do - 

1984 

Alaska _.- 

Alaska _ _ „ 

1984 

198S 

Alaska _ „ 

Atlantic  ^ 

Harding  Lawson _ - 

£.1.  Do  Pont  de  Nemours  &  Compa- 
ny. Inc. 

Associated  Minerals  Co - 

East-West  Center..— 

Inspiration  Gold,  Inc 

Geomarex 

1986 
1986 

Atlantic".- _ _ 

Pacific 

Colbalt-nch  crusts                .      .- - 

1986 

1986 

Alaska* 

Heavy  minerals . 

Carbonate  sands -... 

L . 

1986 

Attanlic _ _ „ 

1987 

*  No  geotogical  or  geophysical  data  acquisitkjn  activities  were  initialed  under  these  permits. 
"  Two  separate  permits  were  issued,  one  for  geological  work  and  one  for  geophysical  work 


Gold  is  being  recoved  from  placer 
deposits  in  Alaska's  State  waters  near 
Nome,  and  sand  and  gravel  are  being 


produced  from  Lake  Erie  and  the  lower 
bay  of  New  York  Harbor  in  New 
Jersey's  and  New  York's  State  waters. 


Interest  has  been  expressed  in  acquiring 
prospecting  permits  for  sand  and  gravel 
in  Federal  offshore  waters. 


31426  Federal  Register  /  Vol.  53,  No.  160  /  Thursday.  August  18,  1988  /  Proposed  Rules 


Due  to  the  growing  interest  in  OCS 
minerals,  MMS  is  working  closely  with 
the  Bureau  of  Mines  (BOM)  to  assess  the 
economic  feasibility  of  mining  OCS 
minerals.  Two  studies  dealing  with  sand 
and  gravel  and  heavy  minerals  were 
completed  in  early  1987:  "An  Economic 
Reconnaissance  of  Selected  Sand  and 
Gravel  Deposits  in  the  U.S.  Exclusive 
Economic  Zone."  Open  File  Report  3-87, 
and  "An  Economic  Reconnaissance  of 
Selected  Heavy  Mineral  Placer  Deposits 
in  the  U.S.  Exclusive  Economic  Zone," 
Open  File  Report  4-87.  Both  of  these 
reports  are  available  from  the  Bureau  of 
Mines;  Division  of  Minerals  Availability; 
2401  E  Street  NW.;  Washington,  DC 
20241.  Preliminary  indications  are  that 
heavy  mineral  placers,  sand  and  gravel, 
and  precious  metal  placers  in  near  shore 
waters  have  the  nearest  term  potential 
for  development.  Other  published 
studies  on  OCS  minerals  include  the 
evaluation  of  cobalt-rich  manganese 
crusts,  polymetallic  sulfides,  and 
phosphorites. 

The  MMS  is  working  closely  with  a 
number  of  coastal  States  through  joint 
State/Federal  task  forces  and  other 
cooperative  arrangements  to  study  the 
engineering,  economic,  and 
environmental  aspects  associated  with 
marine  mining.  Six  such  arrangements 
have  been  established  involving  10 
coastal  States:  Hawaii;  Oregon  and 
California;  Georgia;  North  Carolina; 
Alabama,  Louisiana,  Mississippi,  and 
Texas;  and  Alaska. 

Most  mineral  production  activity  on 
the  continental  shelves  is  for  sand  and 
gravel  for  use  as  construction  aggregate 
and  fill.  The  most  extensive  marine  sand 
mining  occurs  in  Japan,  where 
approximately  1,000  small  dredges 
produce  60  to  70  million  tons  of  sand 
(and  some  gravel)  annually  for  use  in 
concrete  as  well  as  for  fill.  This  is  about 
one-fifth  of  all  sand  and  gravel  mined  in 
Japan. 

The  other  major  sand  and  gravel 
mining  area  in  the  world  is  northern 
Europe,  in  the  North  Sea  and  English 
Channel,  where  about  100  dredges 
annually  produce  40  to  50  million  tons  of 
sand  and  gravel,  largely  for  use  as 
concrete  aggregate.  The  United  Kindom. 
the  Netherlands,  Denmark,  and  France 
have  been  the  major  producers.  The 
United  Kingdom  obtains  an  estimated  15 
percent  of  its  total  concrete  aggregate  by 
marine  mining. 

Next  to  sand  and  gravel,  the  largest 
marine  mining  operations  are  for  tin  in 
Indonesia  and  Thailand  where 
significant  production  results  from 
seabed  dredging  and  where  continued 
exploration  and  development  can  be 
anticipated.  In  Thailand,  large-scale 
marine  tin  mining  operations  account  for 


half  of  that  nation's  production  which 
totaled  37,000  metric  tons  (tin  content)  in 
1986. 

Phosphorite  deposits  also  hold 
promise  for  development  in  the  near 
term.  Some  of  the  most  promising 
prospects  are  the  phosphorite  deposits 
of  the  Chatham  Rise  east  of  New 
Zealand.  A  New  Zealand  company, 
Fletcher  Challenge,  has  been  exploring 
the  deposits  on  the  Chatham  Rise  in 
association  with  two  West  German 
firms,  Preussag  and  Salzgitter.  It  has 
been  reported  that  German  mining 
engineers  are  designing  mining 
equipment  to  recover  these  deposits 
which  lie  in  1,200  feet  of  water.  Other 
prospective  phosphorite  deposits  are 
located  off  the  West  Coast  of  Africa. 
These  deposits  have  been  under 
investigation  by  a  French  firm. 

A  major  deep  ocean  mining  project  in 
the  Red  Sea  now  under  consideration  is 
the  development  of  metalliferous  muds 
containing  zinc,  copper,  and  silver  in 
6,500  feet  of  water.  This  project  is  now 
entering  a  pilot  stage  of  production  that 
will  involve  a  5-year  investigation  of 
mining  and  processing  strategies.  A 
Saudi/Sudanese  joint  commission  is 
managing  the  project  with  technical 
assistance  provided  by  German  and 
French  firms. 

Exploration  activity  for  manganese 
nodules  is  also  continuing,  at  a  pace 
significantly  reduced  from  the  1970's,  in 
international  waters  in  the  Clarion- 
Clipperton  fracture  zone  in  the 
northeastern  equatorial  region  of  the 
Pacific  Ocean. 

The  West  German  firm,  Preussag,  in 
cooperation  with  Japanese  and  U.S. 
firms,  is  also  conducting  detailed 
investigations  of  cobalt-rich  manganese 
crusts  in  the  Hawaiian  Archipelago  and 
Johnston  Island  EEZ's  as  well  as  other 
mid-Pacific  areas.  One  or  more  Japanese 
firms  has  been  exploring  for 
polymetallic  sulfides  in  the  Pacific  basin 
for  the  past  2  years  and  have  now  added 
cobalt-rich  manganese  crusts  in  the  mid- 
Pacific  area  to  their  exploration 
objectives. 

Minerals  other  than  oil,  gas,  and 
sulphur  in  the  OCS  include  over  80 
different  commodities,  including  a 
number  of  strategic  minerals  with 
limited  domestic  availability.  Although 
OCS  resource  data  are  limited, 
estimated  quantities  of  minerals 
associated  with  cobalt-rich  manganese 
crusts  would  appreciably  increase  the 
U.S.  reserve  base  for  strategic  materials 
such  as  cobalt,  nickel,  and  manganese. 
Another  strategic  mineral  possibility  is 
platinum.  Existing  world  ore  reserves  for 
these  minerals  are  adequate  in  the 
foreseeable  future,  but  with  respect  to 
cobalt,  nickel,  and  manganese,  they  are 


controlled  by  relatively  few  producer 
countries  that  could  potentially  leverage 
commodity  prices. 

The  OCS  deposits  that  have  nearer 
term  economic  potential  include  heavy- 
mineral  placer  containing  gold, 
chromium,  platinum-group  minerals,  tin, 
and  titanium  as  well  as  sand  and  gravel 
for  construction  materials.  Phosphorite 
crusts  and  nodules,  as  well  as  extensive 
bedded  deposits  off  the  U.S.  east  coast, 
are  a  potential  future  source  of 
phosphate — now  a  major  U.S.  mineral 
export  and  an  essential  mineral  import 
to  many  world  agricultural  regions. 

The  OCS  polymetallic  sulfide  deposits 
containing  zinc,  copper,  lead,  silver,  and 
other  metals  have  long-term  but  litUe 
near-term  potential  as  they  pose  new 
mining  problems  and  must  compete  with 
a  large  number  of  alternative  onshore 
domestic  and  foreign  sources.  Economic 
producHon  from  OCS  deposits,  as  in 
onshore  deposits,  is  ultimately 
dependent  upon  cost-competitive  mining 
systems,  ore  grade,  and  commodity 
markets. 

The  MMS  recognizes  the  potential  for 
environmental  impacts  as  a  result  of 
OCS  mineral  activities.  These  possible 
impacts  will  be  identified  and 
appropriate  mitigation  measures 
determined  throughout  DOI's 
environmental  review  process.  Through 
the  National  Environmental  Policy  Act 
(NEPA)  process,  MMS's  preparation  of 
prelease  environmental  evaluations 
addressing  proposals  to  lease  in 
identified  areas  will  provide  a  series  of 
opportunities  for  public  involvement  in 
the  evaluations  of  environmental 
impacts.  It  is  anticipated  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  in  cormection  with  the 
decision  to  hold  the  first  lease  sale  in  an 
area.  Commodity-specific  issues  will  be 
covered  by  specially  designed  lease 
stipulations.  The  mining  activities  and 
their  potential  impacts  will  be  covered 
in  more  detail  in  the  environmental 
evaluations  carried  out  as  part  of  the 
decisionmaking  process  for  all  phases  of 
OCS  minerals  mining.  Site-specific 
issues  identified  after  the  issuance  of  a 
lease  will  be  addressed  through  the 
conditions  of  approval  for  operating 
activities. 

Under  this  approach  and  based  on 
information  obtained  as  a  result  of 
MMS's  Environmental  Studies  Program 
(ESP),  MMS  believes  that  protection  of 
the  environment  can  be  compatible  with 
recovery  of  minerals  from  the  OCS. 

Two  sale-specific  EIS's  have  been 
completed  or  are  in  the  process  of 
completion.  They  are  for  (1)  sand  and 
gravel  in  the  Beaufort  Sea  off  Alaska 
published  as  a  final  EIS  in  March  1983 
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and  [2]  cobalt-rich  manganese  crusts  in 
the  Hawaii  and  Johnston  Island  EEZ's 
published  as  a  draft  EIS.  The  notice  of 
availability  for  the  Hawaii  draft  EIS  was 
published  in  the  Federal  Register  on 
March  27, 1987  (52  FR  9958).  with  public 
comments  due  by  June  25, 1987.  The 
comment  period  was  subsequently 
reopened  from  December  10, 1987,  until 
February  8, 1988.  In  addition,  in 
December  1983.  MMS  published  a  draft 
EIS  for  metalliferous  sulfides  in  the 
Gorda  Ridge  off  California  and  Oregon. 
After  studies  showed  that  industry  was 
not  interested  in  a  lease  sale  in  this 


area,  the  EIS  was  cancelled  by  a  Federal 
Register  Notice  published  March  31, 
1968  (53  FR  10447). 

Program  History 

Federal  study  of  OCS  mining  began  as 
an  outgrowth  of  the  concern  with 
mineral  shortages  during  and  after 
World  War  11  and  the  Korean  Conflict. 
In  the  early  1950's,  President  Truman 
created  the  Paley  Commission  to 
investigate  means  to  avoid  shortages. 
This  was  followed  by  major  studies  by 
the  National  Academy  of  Sciences 
(NAS),  the  National  Academy  of 

Table  2.— Mmerals  Management  Service 


Engineering  (NAE),  and  others  which 
further  focused  attention  on  the  critical 
nature  of  steadily  declining  mineral 
resources  in  terms  of  U.S.  and  foreign 
supplies,  U.S.  vulnerability,  and  national 
goals. 

During  the  period  of  1958  through 
1988.  seven  lease  offerings  were 
completed  for  salt,  sulphur,  and 
phosphate  minerals  using  the 
regulations  under  the  OCSLA  as  a  basis 
for  the  actions.  Over  $54  million  were 
received  by  the  Federal  Government  in 
bonuses  and  rents  during  this  period 
(See  Table  2). 
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In  1970.  in  its  report  to  Congress,  the 
Public  Land  Law  Review  Commission 
concluded  tbat  tlw  re^uiatitms 
associated  witii  the  OCSLA,  which  wa% 
designed  primarily  for  oil  and  gas.  were 
not  condudve  to  tfie  development  of 
other  minerals.  1^  Commission  also 
stated  that  a  location  system  is  not 
desirable  and  that  where  competition  is 
known  to  exist,  competitive  bidding 
procedures  should  be  utilized.  The  rules 
being  prt^xMed  for  leasing  minerals 
other  than  oil.  gas.  and  sulphur  are 
consistent  ¥dth  the  Commission's  report. 
The  benefits  of  leasing  were  reiterated 
in  1975  by  the  NAS/NAE  Panel  on 
Operational  Safety  in  Marine  Mining  in 
its  comprehensive  report  entitled 
"Mining  in  the  Outer  Continental  Shelf 
and  the  Deep  Ocean."  This  study 
examined  basic  issues  including  the 
importance  and  potential  of  OCS 
mining,  mining  technology, 
environmental  protection  and  safety, 
regulations,  and  leasing.  The  panel 
reconuDended  that  ojierations  be 
undertaken  in  representative  areas. 


Draft  OCS  hard  minerals  leasing  and 
postlease  operating  regulation  and  a 
draft  ESS  were  published  in  1974. 
Following  public  comment  DOI 
imdertook  a  series  of  actions 
culminating  in  the  present  policy  of 
leasing  on  a  case-by-case  basis  in 
consultation  with  adjacent  ^ates.  A 
[Moposed  long-range  program  for 
resource  evaluation  and  lease 
management  was  drawn  up  by  the  U.S. 
Geological  Survey  (USGS)  in  1974  but 
was  not  funded. 

In  November  1977.  the  Director  of 
USGS  and  the  Bureau  of  Land 
Management  (BLM)  recommended 
establishment  of  an  inter-Agency  task 
force  to  develop  policy 
reconunendations  for  leasing  OCS 
minerals  other  than  oil,  gas.  and  sulphur. 
The  resulting  Program  Feasibility 
Document,  published  in  1979  with  18 
tM.luii(.d!  appendices,  concluded  that 
sufficient  national  interest  and 
economic  incentives  existed  to  support 
selected  commercial-scale  mining  in  the 
OCS. 


On  January  19, 1982,  DOI  announced 
approval  of  the  development  of  a  leasing 
program  for  OCS  minerals  other  than 
oil.  gas.  and  salphur  on  a  case-by-case 
basis.  TTie  Secretary  published  a  notice 
of  interpretation  in  the  Federal  Register 
on  December  8. 1982  (47  FR  55313). 
relating  to  DOPs  jurisdiction  over  OCS 
minerals  other  than  oil,  gas.  and  sulphur. 
Further  clarification  was  published  in 
the  Federal  Register  on  January  19. 1983 
(48  FR  2450). 

The  case-by-case  approach  to  the 
leasing  of  OCS  minerals  other  than  oil, 
gas,  and  sulphur  was  selected  to  provide 
practical  experience  with  the  variety  of 
potential  mineral  resources  found  in  the 
OCS,  the  different  potential 
environmental  settings,  and  the  range  of 
potential  technologies  that  might  be 
used.  The  case-by-case  approach 
provides  for  management  flexibility, 
opportunity  for  effective  coastal  Slate 
participation,  and  extensive 
environmental  review.  The  regulations 
will  establish  a  broad  regulatory 
framework;  the  subsequent  lease 
stipulations  will  defme  site-,  commodity. 
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and  technology-specific  requirements; 
and  the  appropriate  public  and 
environmental  review  of  leasing 
proposals  will  facilitate  the  consultation 
and  coordination  processes  authorized 
under  Federal  law. 

As  a  first  step  in  the  preparation  of 
regulations  under  this  case-by-case 
approach,  an  advance  Notice  of 
proposed  rulemaking  to  govern 
geological  and  geophysical  (G&G) 
prospecting  and  scientific  research 
relating  to  minerals  other  than  oil,  gas, 
and  sulphur  in  the  OCS  was  published 
in  the  Federal  Register  on  December  7, 
1984  (49  FR  47871);  and  a  followup 
Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
March  26, 1987  (52  FR  9758). 

The  MMS  published  an  advance 
Notice  of  proposed  rulemaking  for 
leasing  OCS  minerals  other  than  oil,  gas, 
and  sulphur  in  the  Federal  Register  on 
April  19, 1985  (50  FR  15590). 

On  April  9, 1986,  MMS  published  an 
advance  Notice  of  proposed  rulemaking 
(51  FR  12163)  to  govern  postlease 
operations  associated  with  OCS 
minerals  other  than  oil,  gas.  and  sulphur. 

Public  Comments  and  Agency 
Responses 

The  following  summarizes  the 
comments  received  in  response  to  the 
advance  Notice  of  proposed  rulemaking. 
Numerous  comments  were  received 
from  industry,  various  Government 
Agencies  (Federal,  State,  and  local), 
special  interest  groups,  and  the  public. 
Agency  responses  are  also  included. 

Comment — Two  conunenters 
expressed  concern  that  the  development 
of  lease-related  mining  regulations 
under  the  authority  of  the  OCSLA  at  this 
time  is  both  unnecessary  and  premature. 

Response — Considerable  public 
discussion  has  taken  place  on  the 
necessity  and  timeliness  of  the  mining 
regulations  for  the  OCS.  This  discussion 
has  occurred  at  such  places  as  the 
Biennial  Symposia  on  the  U.S.  Exclusive 
Economic  Zone  in  1983, 1985,  and  1987 
sponsored  by  DOI  and  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA);  the  Edwin  B. 
Forsythe  Roundtable  on  Ocean  Hard 
Minerals  Development  sponsored  by  the 
Year  of  the  Ocean  Foundation,  Oregon 
State  University;  the  Ocean  Mining 
Development  and  American  Industry 
Conference  in  1988  sponsored  by  the 
Center  for  Oceans  Law  and  Policy, 
University  of  Virginia  School  of  Law; 
and  others.  The  OCSLA  provides  clear 
and  specific  authority  to  issue  leasing 
regulations. 

Comment — Two  commenters  felt  that 
a  programmatic  EIS  should  be  prepared 


and  basic  research  completed  before 
preparing  leasing  regulations. 

Response — The  heterogeneous  nature 
of  the  OCS  environment,  coupled  with 
the  great  variety  of  OCS  mineral 
deposits  and  the  numerous  methods  by 
which  any  one  of  them  might  be  mined, 
leads  to  a  conclusion  that  a 
programmatic  EIS  addressing  all 
commodities  and  all  environments 
would  be  of  httle  value.  Accordingly, 
MMS  has  decided  that  it  could  best 
address  the  environmental  implications 
of  regulations  for  OCS  mining  in  a 
number  of  ways,  including  the  following: 

•  Publication  of  OCS  Report  No.  87- 
0035,  "Environmental  Effects  Overview: 
Marine  Mining  on  the  Outer  Continental 
Shelf."  to  give  an  early  overview  of  the 
nature  of  disturbances  to  be  expected 
from  OCS  mining  in  general  and  to 
discuss  what  is  known  about  the 
potential  for  environmental  impacts. 

•  Preparation  of  environmental 
evaluations  as  part  of  DOI's 
consideration  of  an  OCS  minerals  lease 
sale.  These  evaluations  would  be 
conducted  pursuant  to  the  NEPA 
process  and  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  Parts  1500-1508).  It 
is  anticipated  that  an  EIS  will  be 
prepared  in  connection  with  the 
decision  to  hold  the  first  lease  sale  in  an 
area.  The  specific  OCS  mining  methods 
to  be  used  to  produce  the  commodities 
to  be  developed  and  produced  would  be 
evaluated  during  the  review  and 
approval  of  lease  operating  activities. 
Important  environmental  concerns 
would  be  identified,  and  measures  to 
mitigate  impacts  would  be  developed. 

Comment — One  commenter  suggested 
that  the  law  was  unclear  as  to  which 
Federal  Agency,  if  any,  has  jurisdiction 
over  the  mining  of  minerals  other  than 
oil,  gas.  and  sulphur  in  the  OCS  and  that 
it  was  also  unclear  which  Agency 
should  have  such  jurisdiction. 

Agency  Response — The  MMS  believes 
that  the  law  is  clear  as  to  jurisdiction  for 
leasing  OCS  minerals  other  than  oil.  gas, 
and  sulphur.  Section  8(k)  of  the  OCSLA 
clearly  states  that  the  "*  *  *  Secretary 
is  authorized  to  grant  *  *  *  leases  of 
any  mineral  other  than  oil.  gas,  and 
sulphur  in  any  area  of  the  Outer 
Continental  Shelf  *  *  *  upon  such 
royalty,  rental,  and  other  terms  and 
conditions  as  the  Secretary  may 
prescribe  *  *  *."  The  MMS  (and  its 
predecessor  Agencies)  has  clearly 
demonstrated  the  ability  to  successfully 
manage  an  OCS  minerals  leasing 
program.  In  addition  to  an  active  oil  and 
gas  program,  MMS  has  issued  leases  for 
sulphur,  salt,  and  phosphates. 

Co;77/77e/7r— The  OCSLA  mandates  a 
competitive  bidding  system  that  leaves 


little  room  for  alternatives.  This 
comment  was  offered  in  the  context  of  a 
suggestion  that  environmental 
considerations,  including  the  mitigation 
of  impacts,  were  not  mandated  as  in  the 
Deep  Seabed  Hard  Mineral  Resources 
Act  and  might,  therefore,  not  be 
adequately  addressed  in  the  regulations. 

Response — The  MMS  believes  that 
the  mandate  for  environmental  analysis 
and  mitigation  as  addressed  by  NEPA 
and  reflected  in  the  CEQ  regulations 
found  in  40  CFR  Parts  1500  to  1508 
applies  to  actions  authorized  under  the 
OCSLA.  Such  actions  are  subject  to  the 
applicable  provisions  of  the  NEPA, 
Endangered  Species  Act,  Clean  Water 
Act,  and  other  environmental  protection 
laws  and  implementing  regulations. 
Regulations  are  also  being  developed  in 
30  CFR  Part  282  for  OCS  mining 
operations,  and  specific  stipulations  will 
be  developed  for  individual  lease  sales. 
In  this  respect,  MMS  anticipates  that  an 
EIS  will  be  prepared  in  connection  with 
the  decision  to  hold  the  first  lease  sale 
in  an  area.  Additionally,  all  proposed 
lease  operations  will  be  submitted  for 
MMS  approval.  Those  activities  will  be 
subject  to  the  NEPA  evaluation  process 
and  the  requirements  of  other  Federal 
statutes.  The  MMS  invites  specific 
comments  on  the  ways  that  these 
requirements  are  thought  to  be 
inadequate  together  with  specific 
suggestions  for  revisions  to  address 
perceived  inadequacies. 

Comment — One  commenter  stated 
that  industry  should  provide 
contingency  plans  in  case  of 
emergencies. 

Response — Contingency  plans  which 
set  forth  actions  to  be  taken  in  an 
emergency  relate  to  postlease 
operations.  Therefore,  the  question  of  a 
need  for  a  contingency  plan  is  not 
addressed  in  this  proposed  rule  to 
govern  leasing  procedures. 

Comment — One  commenter 
recommended  that  lessees  be  required 
to  demonstrate  financial  responsibility, 
technical  capability,  and  integrity  for  the 
privilege  of  mining. 

Response — ^The  MMS  agrees  that  it 
would  be  counterproductive  for  leases 
to  be  awarded  to  persons  who  lacked 
the  ability  to  meet  the  obligations  of  a 
lessee.  Under  the  proposed  rule, 
financial  capability  would  be  evidenced 
through  competitive  bidding  and  the 
successful  bidders'  ability  to  secure 
required  bond  coverage.  Technical 
capability  will  be  evidenced  by  the 
lease  operators'  ability  to  plan  and 
obtain  approval  for  postlease 
operations. 

Comment — A  commenter  suggested 
that  MMS  should  provide  for  public 
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participation  in  minerals  leasing 
decisionmaking. 

Response — ^The  MMS  is  in  full 
agreement  with  the  suggestion. 
Opportunities  for  public  involvement  in 
minerals  leasing  decisions  are  provided 
through  the  regulatory,  leasing,  and 
NEPA  processes.  States  in  particular  are 
being  encouraged  to  participate  jointly 
in  planning  for  the  development  of  OCS 
minerals.  A  number  of  coastal  States 
have  been  and  are  actively  involved  in 
joint  State/Federel  task  forces  or  other 
agreements  that  have  been  developed 
with  the  intent  of  providing  better 
consultation  and  coordination  as  well  as 
effective  opportunities  for 
communication  and  to  assure  a 
balanced  consideration  of  Federal, 
State,  and  local  concerns. 

Comment — One  commenter 
recommended  that  any  "lease-related 
regulations"  which  MMS  might  issue  at 
this  time  should  be  identified  as 
"conditional,  based  on  limited 
knowledge  and  subject  to  substantial 
revision." 

Response — The  MMS  does  not  agree 
with  characterization  of  fmal  rules  as 
conditional.  It  may  be  that  the 
commenter  is  concerned  that  much  still 
needs  to  be  learned  about  the  leasing  of 
specific  OCS  minerals  and  geographical 
sites.  The  MMS  proposes  to  address 
conditions  relevant  to  specific  minerals 
and  sites  in  specific  lease  stipulations 
and  conditions  of  approval  for  postlease 
operations.  The  regulations,  on  the  other 
hand,  are  intended  to  address  general 
requirements  applicable  to  all  OCS 
minerals  and  sites.  Final  regulations 
which  emerge  at  the  conclusion  of  the 
rulemaking  process  will  be  based  on  the 
best  information  available  to  MMS. 
including  that  obtained  through  public 
comments  on  this  proposed  rule. 

Comment — One  commenter  suggested 
that  the  regulations  require  that  the  size 
and  scope  of  offshore  lease  sales  be 
specified  and  the  specific  minerals  to  be 
leased  be  identified. 

Response — ^The  lease  notice  will 
specify  the  minerals  to  be  offered  for 
lease,  the  lease  size  (which  could  range 
from  a  logical  mining  unit  for  the  known 
minerals  being  offered  to  a  vast  area 
being  offered  with  unknown  resource 
potential),  the  time  period  to  be  covered 
by  the  lease,  annual  rental,  royalty, 
including  advance  or  minimum  royalty, 
site-  and  minerals-specific  protective 
measures  to  be  accomplished  by  the 
lessee,  and  such  other  site-  and  mineral- 
specific  lease  terms  and  conditions  as 
the  Secretary  may  prescribe  at  the  time 
of  the  offering. 

Comment — One  commenter  stated 
that  the  regulations  require  analysis  of 
the  cumulative  impacts  of  the  proposed 


activities  as  well  as  the  need  for  new 
and  expanded  onshore  support  facilities. 

Response — It  is  not  necessary  or 
possible  for  the  proposed  regulations  to 
analyze  cumulative  impacts  or  predict 
the  need  for  or  types  of  onshore 
facilities  for  leasing  and  operations  not 
yet  proposed.  In  complying  with  NEPA. 
cumulative  impacts  that  could  result 
from  a  proposed  activity  will  be 
addressed. 

Comment — One  commenter  suggested 
that  the  regulations  provide  for  Federal 
consistency  review  under  the  Coastal 
Zone  Management  Act  (CZMA)  prior  to 
leasing. 

Response— The  CZMA  itself 
determines  whether  consistency  reviews 
occur  and.  if  so.  when.  Under  the  U.S. 
Supreme  Court  ruling  in  Secretary  of  the 
Interior  v.  California,  464  US  312  (1984). 
Federal  consistency  review  is  not 
applicable  at  the  time  of  lease  sale. 

Comment — The  comment  was  made 
that  adequate  time  should  be  provided 
for  exploration  and  production  to  assure 
the  opportunity  of  a  reasonable  return 
on  capital. 

Response — ^The  primary  term  of  the 
lease  generally  covers  that  period  before 
production  during  which  exploration 
and  development  activities  are 
completed.  Preproduction  activities  for 
minerals  on  land  may  range  from  a  few 
years  for  a  sand  and  gravel  pit  to 
upward  of  30  years  for  large  and 
complex  ore  bodies  in  remote  locations. 
Except  for  sand  and  gravel,  the 
proposed  rule  specifies  that  the  primary 
term  will  be  for  a  period  of  not  less  than 
20  years.  The  primary  term  specified  in 
each  leasing  notice  will  take  into 
consideration  the  economic  life  of  a 
mining  operation  appropriate  to  the  OCS 
mineral  resources  being  leased  and  the 
location  of  the  lease.  The  lease  term  will 
continue  beyond  the  primary  term  for  as 
long  as  the  OCS  minerals  that  are 
subject  to  the  lease  are  being  produced, 
or  the  lessee  is  otherwise  complying 
with  provisions  of  the  lease  and 
governing  regulations  that  provide  for 
continuance  of  the  lease  in  effect. 

Comment — One  commenter  suggested 
that  rentals  should  be  based  on 
resources. 

Response — The  MMS  expects  that  the 
mineral  resources  being  leased  will  be 
one  of  the  criteria  considered  when 
defining  the  rental  that  will  be  specified 
in  the  leasing  notice. 

Comment — A  commenter  requested 
that  royalty  rates  under  the  leasing 
regulations  should  reflect  the  different 
cost  and  revenue  structures  for  oil  and 
gas  and  other  minerals. 

Response — The  MMS  recognizes  that 
cost  and  revenue  structures  for  oil  and 
gas  are  different  from  other  OCS 


minerals.  Those  differences  have  been 
taken  into  consideration  in  developing 
the  proposed  rule,  and  they  will  be 
considered  when  the  royalty  rate  for 
OCS  minerals  is  specified  in  a  leasing 
notice. 

Comment — One  commenter  suggested 
that  the  regulations  provide  for  work 
commitments  so  as  to  encourage  serious 
postlease  exploration  activities. 

Response — The  proposed  rule  does 
not  specifically  provide  for  a  work 
commitment.  However,  neither  does  it 
preclude  the  Secretary  from  including 
such  a  requirement  in  a  leasing  notice. 

Comment — A  commenter  has 
suggested  that  a  bidder  at  a  sale  submit 
an  exploration  and  development  plan 
with  the  bid  and  that  failure  to  follow 
the  plan  would  result  in  the  lease  being 
cancelled. 

Response — This  suggestion  was  not 
adopted.  It  would  be  inappropriate  to 
require  such  plans  from  the  potentially 
multiple  bidders  before  the  award  of 
leases.  Bidders  typically  would  not  have 
developed  all  information  necessary  to 
prepare  comprehensive  operating  plans 
prior  to  being  awarded  the  lease.  The 
current  DOI  systems  of  plan 
authorizations  for  onshore  mineral 
leasing  and  for  offshore  oil  and  gas 
leasing  require  a  lessee  to  submit  a  plan 
of  proposed  operations  for  MMS 
approval  before  operations  can  be 
conducted  on  the  lease.  The  MMS 
expects  to  use  similar  procedures  for  the 
review  and  approval  of  activities  to  be 
conducted  on  a  lease. 

Comment — A  State  commenter 
pointed  out  that  certain  mineral  deposits 
might  straddle  the  State/Federal  marine 
boundary  which  could  present  problems 
and  urged  that  MMS  join  States  in  a 
cooperative  approach  to  managing  OCS 
minerals. 

Response — ^To  address  any  OCS 
mineral  deposits  which  straddle  State/ 
Federal  jurisdiction,  DOI  expects  to 
develop  an  agreement  with  the  adjacent 
State  when  joint  management  is  needed. 
The  agreements  would  assure 
coordination  and  cooperation  between 
MMS,  agencies  of  the  adjacent  State, 
and  State  and  Federal  lessees  in  order 
to  maximize  efficiency,  reduce 
regulatory  burden,  and  obtain  the  most 
equitable  return  to  all  parties.  When  a 
mineral  deposit  straddles  the  State/ 
Federal  boundary,  the  lessees  of  the 
adjoining  Federal  and  State  leases 
typically  will  negotiate  an  appropriate 
sharing  agreement  to  cover  issues  that 
need  to  be  addressed  by  owners  of 
divided  interests  in  a  mining  unit  which 
embraces  Federal  and  State  leases. 
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Comment — One  commenter  suggested 
that  oil  and  gas  regulatory  models  are 
not  applicable  to  other  minerals. 

Response — The  proposed  rule  is 
modeled  after  regulations  governing 
solid  minerals  from  onshore  Federal 
leases.  The  MMS  believes  that  the 
successful  regulation  of  mining  for  OCS 
minerals  other  than  oil,  gas,  and  sulphur 
can  be  achieved  better  through  the 
application  of  regulations  designed  for 
that  purpose.  However,  certain 
principles  are  common  to  all  types  of 
leases,  such  as  the  need  for  appropriate 
environmental  evaluation  and 
protection;  the  opportunity  for 
consultation  and  coordination  with 
States,  the  public,  and  other  Federal 
Agencies;  fair  economic  return  to  the 
public  on  leases;  and  security  of  tenure 
to  lessees.  As  a  result,  some  similarities 
in  the  regulations  are  inevitable  and 
desirable.  On  the  other  hand,  there 
needs  to  be  specific  recognition  of  the 
unique  aspects  of  OCS  mining 
operations  to  produce  minerals  in  a 
solid  rather  than  fluid  state. 

Comment — One  commenter  was 
concerned  with  potential  water  quality 
impacts. 

Response — Exploration  and  mining 
activities  will  be  monitored  to  ensure 
the  early  and  accurate  detection  of 
potential  adverse  effects  on  the 
environment.  This  subject  will  be 
addressed  in  MMS's  operating 
regulations  for  OCS  minerals  other  than 
oil,  gas,  and  sulphur.  In  addition,  the 
lessee  will  be  subject  to  applicable  laws 
governing  water  quality  and  to 
applicable  regulations  of  other  Federal 
Agencies. 

Comment — Two  commenters 
suggested  that  DOI  only  offer  to  lease 
tracts  which  have  proven  reserves.  They 
asserted  that  DOI  should  know  the  full 
value  of  the  minerals  to  be  leased  and 
that  DOI  should  obtain  their  full  value. 

Response — It  would  be  cost 
prohibitive  and  inappropriate  for  the 
Government  to  discover  and  delineate 
OCS  mineral  deposits  and  to  evaluate 
those  OCS  mineral  reserves  to  the 
extent  suggested.  However,  it  is  the 
intent  of  DOI  to  enhance  the 
Government's  knowledge  of  resources 
through  the  regulatory  process.  The 
MMS  will  establish  procedures  on  a  sale 
specific  basis  to  obtain  a  fair  return  on 
OCS  minerals  leased. 

Comment — Several  commenters 
expressed  the  view  that  the  OCSLA 
needs  to  be  amended  to  provide  a 
legislative  basis  for  mining  in  the  OCS 
similar  to  the  Deep  Seabed  Hard 
Minerals  Resources  Act. 

Response — ^The  MMS  does  not  agree 
that  new  legislation  is  required.  Section 
8(k)  of  the  OCSLA  provides  the 


Secretary  with  clear  authority  for  the 
leasing  of  OCS  minerals.  Section  8(k],  in 
combination  with  other  provisions  of  the 
OCSLA,  provides  the  Secretary  with 
broad  authority  to  prescribe  appropriate 
terms  and  conditions  to  govern  OCS 
mining  activities.  Recognizing  the 
differences  between  the  production  of 
oil.  gas,  and  sulphur  and  other  OCS 
minerals,  the  OCSLA  allows  greater 
flexibility  in  the  administration  of  a 
program  for  the  development  of  other 
OCS  minerals. 

Comment — One  commenter  felt  that 
the  leasing  process  should  be  delayed 
until  NOAA's  5-year  research  program 
is  complete. 

Response — ^The  NOAA's  program 
addresses  manganese  nodules  in  the 
international  areas  of  the  deep  seabed 
which  lie  beyond  the  OCS  as  defined  by 
law  and  the  exclusive  jurisdiction  of  the 
United  States  and,  as  such,  will  have 
only  limited  applicability  to  MMS's 
leasing  program.  Nevertheless,  the  MMS 
expects  to  utilize  any  of  the  results  of 
that  program  which  prove  to  be 
transferrable  to  OCS  mineral  deposits. 
This  will  be  accomplished  through  the 
modification  of  specific  provisions  of 
individual  leasing  notices. 

Comment — One  commenter  suggested 
that  summarized  resource  estimates 
from  proprietary  data  should  be 
available  to  local  governments  and  the 
public. 

Response — ^The  MMS  expects  to  make 
summarized  OCS  resource  data  and 
information  available  to  States  and  the 
public  in  a  form  and  manner  that  will 
protect  proprietary  data  from 
unauthorized  disclosure. 

Comment — ^A  commenter  remarked 
that  a  lessee  should  have  no  absolute 
right  to  develop  and  produce  a  lease; 
those  rights  should  be  contingent  upon 
subsequently  determined  environmental 
impacts. 

Response — Under  the  proposed 
regulations,  lessees  will  obtain  the 
exclusive  right  to  look  for,  delineate, 
develop,  mine,  and  process  OCS 
minerals.  The  exercise  of  the  lessee's 
right  is  contingent  upon  the  lessee's 
compliance  with  all  provisions  of  the 
lease,  applicable  law,  and  governing 
regulations.  Compliance  with  the 
requirements  of  the  aforementioned 
provisions  requires  that  lease  activities 
be  conducted  in  an  operationally  safe 
and  environmentally  responsible 
manner. 

Comment — One  commenter  suggested 
that  Government  and  academic 
scientists  should  be  free  to  conduct 
research  on  leases. 

Response — Activities  on  a  lease  by 
anyone  other  than  a  lessee  must  not 
interfere  with  or  endanger  actual 


operations  under  any  lease  issued  or 
maintained  under  the  OCSLA.  Those 
activities  which  can  be  conducted  by 
scientific  researchers  on  a  lease  are 
subject  to  the  G&G  prospecting  and 
scientific  research  regulations  in  30  CFR 
Part  280  for  minerals  other  than  oil,  gas, 
and  sulphur  and  30  CFR  Part  251  for  oil, 
gas,  and  sulphur. 

Comment — One  commenter  suggested 
that  bonuses  could  be  cash,  a  work 
commitment,  or  a  combination  of  both. 

Response — Section  8(k)  of  OCSLA 
speciHes  the  Secretary  grant  leases  for 
minerals  other  than  oil,  gas,  and  sulphur 
"•  *  *  to  the  qualified  persons  offering 
the  highest  cash  bonuses  on  a  basis  of 
competitive  bidding  *  *  *"  (emphasis 
added). 

Issues  and  Alternatives 

Most  of  the  provisions  of  the  proposed 
regulations  are  self-explanatory. 
However,  several  of  the  provisions  and 
their  alternatives  merit  further 
explanation  as  follows.  Comments  are 
specifically  invited  on  these  issues. 

(1)  Lessee  Qualifications.  The  MMS  is 
committed  to  encouraging  the  rational 
development  of  mineral  resources  in 
U.S.  waters.  The  qualification 
requirements  set  forth  in  30  CFR  256.35 
have  served  DOI's  purposes  well. 
Therefore,  it  is  proposed  that  those 
qualifications  continue  to  be  applicable 
to  lessees  of  OCS  minerals  other  than 
oil,  gas,  and  sulphur.  Restrictions,  if  any, 
which  might  be  placed  upon  joint 
bidding  for  a  lease  on  OCS  minerals 
other  than  oil,  gas,  and  sulphur  will  be 
specified  in  the  leasing  notice. 

(2)  Initiation  of  Leasing.  The  leasing 
procedures  for  OCS  minerals  other  than 
oil,  gas,  and  sulphur  are  different  from 
those  of  oil  and  gas  in  several  ways.  The 
oil  and  gas  leasing  process  provides  for 
a  5-year  program  for  leasing;  whereas, 
these  regulations  provide  for  leasing  on 
a  case-by-case  basis.  The  Secretary  may 
offer  leases  for  OCS  minerals  other  than 
oil,  gas,  and  sulphur  on  DOI's  initiative 
or  when  requested  by  an  interested 
principal. 

If  DOI  has  not  initiated  the  process 
leading  to  a  lease  sale  in  an  area, 
someone  who  is  interested  in  obtaining 
a  lease  covering  OCS  minerals  could 
request  that  a  lease  sale  be  held.  This  is 
what  happened  in  the  case  of  the  lease 
sale  being  prepared  for  OCS  minerals 
off  Alaska.  Other  interested  parties, 
such  as  coastal  States,  could  also  ask 
the  Secretary  to  initiate  activity  in  an 
area.  A  State  that  is  aware  of  interest  in 
an  area  could  recommend  that  a  lease 
sale  be  held  or  that  a  joint  State/Federal 
task  force  be  formed  to  study  the 
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potential  of  an  area  and  initiate 
coordination  and  planning  activities. 

(3)  State  and  Other  Public 
Participation.  Once  a  potential  leasing 
area  has  been  identified,  the  process 
would  follow  the  procedures  in  the 
proposed  rule.  These  leasing  procedures 
follow  many  of  the  steps  for  the  public 
participation  provided  for  in  the  oil  and 
gas  regulations,  but  they  also  provide  for 
the  use  of  joint  State/Federal  task  forces 
or  other  arrangements.  Once  a  proposed 
leasing  area  is  identified,  leasing  plans 
may  be  developed  with  representation 
from  the  adjacent  coastal  State(s] 
through  a  State/Federal  task  force  or 
other  mechanism  as  agreed  upon  by  the 
Secretary  and  the  appropriate  State 
Govemor(s).  Also,  under  the  proposed 
rule,  adjacent  State(s)  will  be  provided 
other  opportunities  for  review  and 
comment.  In  addition  to  State 
opportunity  to  initiate  activity  as 
previously  discussed,  these  proposed 
regulations  also  provide  for  public 
participation  through  scoping  meetings, 
requests  for  OCS  mineral  information 
and  interests,  preparation  of  required 
NEPA  documents  for  proposed  lease 
offering,  and  proposed  leasing  notices. 

Section  281.13  provides  for  joint 
State/Federal  task  forces  and  other 
mechanisms  for  coordination.  These 
task  forces  and  other  arrangements  are 
intended  to  provide  for  early  and 
continued  State  involvement  in  the 
leasing  process,  to  facilitate  the 
resolution  of  issues  of  mutual  interest, 
and  to  conduct  other  activities  which 
the  Secretary  and  the  Governor 
mutually  identify.  Task  forces  of  this 
nature  have  already  been  established  in 
several  areas  and  have  participated  in  a 
variety  of  activities.  For  example,  a  task 
force  established  with  the  State  of 
Oregon  has  conducted  joint  State/ 
Federal  research  studies.  A  coordination 
team  established  with  the  State  of 
Alaska  will  be  participating  in  the 
preparation  of  an  EIS.  Another  task 
force  established  with  the  State  of 
Flawaii  is  developing  a  joint  State/ 
Federal  EIS. 

(4)  Tract  Size.  Lease  tracts  are  not 
plarmed  to  be  limited  to  any 
predetermined  size.  Lease  tracts  for 
OCS  minerals  other  than  oil,  gas,  and 
sulphur  may  be  considerably  different  in 
size  as  compared  to  oil  and  gas  lease 
tracts.  The  size  of  the  tracts  will  be 
determined  by  the  OCS  mineral(s) 
involved  and  by  the  exploration  and 
production  requirements  of  deposits  of 
such  minerals.  For  example,  leases  for 
OCS  mineral  deposits  which  occur  in 
thin  surficial  layers  characterized  by  the 
cobalt-rich  manganese  crusts  off  Hawaii 
will  require  a  considerably  larger  area 


than  a  thick  sand  and  gravel  deposit  or 
a  massive  sulfide  deposit.  In 
determining  tract  size,  MMS  will 
consider  the  need  for  a  tract  to  be  large 
enough  to  permit  a  volume  of  production 
sufficient  to  make  a  lease  economically 
worth  developing. 

Lease  tract  size  will  also  be  affected 
by  the  amount  of  prospecting  which 
occurs  prior  to  a  lease  sale.  In  cases 
where  prospecting  permits  are  obtained 
and  OCS  minerals  located  prior  to  a 
lease  offering,  MMS  will  have  sufficient 
information  available  to  specify  leases 
of  a  size  which  nearly  approximate  a 
logical  mining  unit  for  the  OCS  minerals 
of  interest.  In  other  cases,  when  there  is 
little  information  on  the  presence  of 
OCS  minerals  other  than  oil,  gas,  or 
sulphur,  MMS  may  establish  relatively 
larger  tract  sizes  to  be  offered  for  lease 
as  logical  exploration  units.  When  large 
size  leases  are  offered  to  encourage  the 
development  of  information  and 
discovery  of  OCS  minerals,  the 
Secretary  may  specify  a  relatively  low 
rental  rate  in  the  offer  to  lease. 

(5)  Lease  Term.  Section  281.19 
indicates  that  except  for  sand  and 
gravel,  leases  for  OCS  minerals  other 
than  oil  gas,  and  sulphur  will  be  issued 
for  a  primary  term  of  not  less  than  20 
years  as  stipulated  in  the  leasing  notice. 
A  lease  term  of  more  than  20  years  may 
be  specified  when  the  additional  time  is 
needed  to  permit  lessees  to  explore  and 
develop  the  lease,  taking  into  account 
the  mineral  resources,  the 
environmental  setting,  the  state-of-the- 
art  of  recovery  and  processing 
technologies,  and  other  appropriate 
factors.  Following  commencement  of 
production  or  expiration  of  the  primary 
term,  the  lease  would  remain  in  force  as 
long  as  production  continues,  or  the 
lessee  is  otherwise  complying  with 
provisions  of  the  lease  or  regulations  for 
earning  a  continuance  of  the  lease  in 
force. 

Commenters  are  invited  to  respond  to 
the  following  questions. 

•  Is  20  years  the  appropriate  length 
for  the  regulations  to  set  as  the  minimum 
primary  term  for  OCS  minerals  other 
than  sand  and  gravel? 

•  Should  a  different  minimum  length 
be  set  or  should  no  minimum  be  set 
allowing  the  determination  to  be  made 
at  the  time  of  the  leasing  notice? 

(6)  Leasing  Notice.  A  sale  will  be 
preceded  by  both  a  proposed  leasing 
notice  and  leasing  notice.  The  proposed 
leasing  notice  would  propose  lease 
sizes,  duration  of  lease,  environmental 
stipulations,  and  financial 
considerations  which  may  include 
rentals,  royalties,  and  bonding 
requirements  other  than  those  specified 


in  the  proposed  rule.  The  proposed 
leasing  notice  will  provide  Federal  and 
State  agencies,  industry,  public  interest 
groups,  and  the  public  an  opportunity  to 
comment  on  the  terms  and  conditions 
proposed  for  specification  in  the  leasing 
notice.  These  comments  and 
recommendations  will  be  considered 
when  the  Secretary  decides  whether  the 
leasing  notice  will  be  developed  and 
published  or  withheld. 

(7)  Minimum  Bid.  A  minimum  cash 
bonus  bid  may  be  specified  in  the 
leasing  notice  as  a  condition  of  sale. 
When  specified,  the  minimum  cash 
bonus  bid  would  be  the  minimum 
amount  which  would  be  considered  a 
submissible  bid  for  the  tracts  being 
offered.  The  minimum  bid  may  represent 
a  computed  value  of  the  contained 
resource  based  on  available  data,  or  it 
may  be  based  on  some  other  criteria.  It 
is  likely  that  the  resource  data  known 
for  each  tract  will  be  different,  and  the 
following  options  are  suggested  as  being 
available. 

(a)  In  areas  where  resource  data  are 
sparse  or  unavailable  and  it  is  in  the 
public  interest  to  encourage  exploration 
by  making  exclusive  rights  of  OCS 
mineral  discovery  available  to  a  lessee 
at  a  minimum  cost,  a  leasing  notice  may 
omit  the  specification  of  a  minimum 
acceptable  bid.  Lease  tracts  could  be 
large  enough  (e.g.,  10  blocks/58,000 
acres)  to  allow  for  discovery  with 
subsequent  relinquishment  of 
unexplored  areas.  Diligence  and  fair 
return  could  be  assured  through  use  of 
the  special  rental  and  royalty 
requirements. 

(b)  A  minimum  bid  based  on  other 
criteria  such  as  (1)  a  sum  estimated  to 
cover  the  Governments  cost  of  the  sale, 
(2)  a  sum  sufficient  to  discourage 
nuisance  bidding,  or  (3)  a  sum  equal  to 
an  assessment  per  ton  on  MMS's 
estimates  of  recoverable  resources.  The 
latter  situation  might  arise  in  the  leasing 
of  a  sand  and  gravel  tract  for  a  specific 
project. 

(8)  Bonus.  The  proposed  regulations 
provide  that  tracts  be  offered  for  lease 
by  competitive  cash  bonus  bids. 
Commenters  are  invited  to  respond  to 
the  following  questions: 

•  Should  the  final  rule  specifically 
provide  for  deferral  of  a  part  of  the  cash 
bonus? 

•  If  the  final  rule  provides  for  deferral 
of  a  specified  part  of  the  cash  bonus  bid. 
how  and  when  should  the  payment  of 
the  deferred  portion  be  made  and  what 
mechanism  should  be  used  to  assure 
that  the  deferred  portion  would  in  fact 
be  paid? 

(9)  The  OCS  Minerals  Covered  by  a 
Lease.  Unless  otherwise  specified  in  the 
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leasing  notice,  an  OCS  minerals  lease 
will  include  rights  to  all  minerals,  except 
OCS  minerals  already  leased,  oil,  gas, 
sulphur,  and  reserved  deposits  of  salt, 
sand,  and  gravel.  Deposits  of  salt  might 
be  reserved  in  areas  where  the  salt  may 
be  needed  for  sulphur  production.  Sand 
and  gravel  deposits  might  be  reserved  in 
areas  where  the  sand  and  gravel  might 
be  needed  to  build  gravel  islands  used 
for  oil  and  gas  or  sulphur  production. 

The  MMS  believes  that  the  option 
identified  in  the  proposed  rule  (i.e.,  all 
minerals  and  all  depths]  encourages 
efficiency  in  the  mining  of  OCS  minerals 
by  minimizing  the  enviroiunental 
impacts  on  the  leased  area.  To  lease  less 
than  all  minerals  at  a  time  would  require 
that  other  OCS  minerals  be  leased  at  a 
later  time.  In  some  cases,  this  would 
result  in  unnecessary  repeating  of 
environmental  impacts  which  could  be 
experienced  once  if  the  area  is  mined  for 
all  minerals  at  one  time.  In  instances 
where  limits  on  mineral  rights  are 
appropriate,  specific  limits  will  be 
identified  in  the  proposed  leasing  notice 
allowing  MMS  to  consider  the  comments 
of  interested  parties  prior  to  publication 
of  the  leasing  notice.  By  providing  that 
other  provisions  may  be  specified  in  the 
leasing  notice,  the  proposed  rule  retains 
the  flexibility  to  permit  the  Secretary  to 
issue  leases  limited  in  apphcation  to 
specific  target  minerals]  or  to  specific 
depths  below  the  seafioor.  In  cases 
where  specific  target  minerals  are 
identified  in  the  leasing  notice,  the  lease 
would  also  include  the  right  to  minerals 
produced  in  direct  association  with 
production  of  the  primary  minerals. 

Interested  parties  are  invited  to 
respond  to  the  following  questions: 

•  Under  what  circumstances  should 
MMS  limit  the  minerals  other  than  oil, 
gas,  and  sulphur  for  which  mineral 
rights  are  Included  in  a  lease? 

•  If  limits  are  needed  for  a  specific 
lease  sale,  how  should  the  limits  be 
specified  (e.g.,  by  identifying  specific 
minerals,  by  limiting  depth)? 

(10)  Bidding  Systems.  Under  the 
proposed  rule,  leases  would  be  awarded 
on  the  basis  of  highest  cash  bonus  bid 
as  provided  for  in  the  OCSLA. 
Competitive  cash  bonus  bidding 
provides  an  opportimity  for  more 
informed  bidders  (e.g..  companies 
involved  in  prelease  prospecting)  to 
outbid  their  competition,  thereby  making 
economic  use  of  the  result  of 
investments  in  prelease  prospecting.  The 
date,  time,  place,  and  bidding  system  to 
be  used  would  be  announced  in  the 
leasing  notice.  The  bidding  system  to  be 
used  would  be  designed  to  provide  a  fair 
return  to  the  lessor  and  to  encourage 
exploration,  development,  and 
production.  Two  basic  bidding 


procedures  are  being  proposed.  The 
leasing  notice  will  specify  which  of  the 
bidding  procedures  will  be  used  at  the 
time  OCS  minerals  are  offered  for  lease. 

(a)  Oral  Bidding — The  highest  cash 
bonus  bid  at  an  oral  auction  would 
identify  the  high  bidder.  The  leasing 
notice  would  specify  conditions  such  as 
the  applicable  rental  and  royalty  rates. 
Tract-specific  minimum  bids  might  also 
be  specified  in  the  leasing  notice.  When 
a  minimum  bid  is  specified  in  the  leasing 
notice  and  a  tract  does  not  receive  a  bid 
that  is  equal  to  or  greater  than  the 
specified  minimum  bid,  the  royalty  rate 
for  that  tract  may  be  sequentially 
reduced  until  a  cash  bonus  bid  equal  to 
or  greater  than  the  specified  minimum 
bid  is  received.  In  an  oral  auction,  the 
highest  bid  would  be  accepted  subject  to 
clearance  under  antitrust  review  if  it  is 
viewed  by  the  Secretary  as  representing 
the  value  of  the  rights  to  be  granted 
under  the  lease.  Oral  bidding  avoids  the 
commitment  of  the  winner's  resources 
above  that  necessary  to  secure  the 
lease.  As  a  consequence,  money  which 
would  have  been  "left  on  the  table" 
under  a  sealed  bidding  procedure  would 
be  available  to  pay  for  future 
exploration  and  production. 

(b)  Sealed  bidding — The  highest  cash 
bonus  bid  would  identify  the  highest 
bidder.  In  the  event  the  highest  bids 
result  in  a  tie.  the  winner  could  be 
determined  by  oral  auction  between  or 
among  the  tied  bidders.  No  bid  would  be 
accepted  or  rejected  at  the  sale. 

Subsequently,  the  high  bidder  would 
be  notified  whether  the  bid  is  accepted 
or  rejected.  Where  many  tracts  are  to  be 
offered,  sealed  bidding  presents  certain 
administrative  advantages.  Rather  than 
offering  each  tract  sequentially  for  oral 
bid,  sealed  bids  are  received 
simultaneously  and  read  aloud  at  the 
sale,  saving  considerable  time. 

(11)  Rentals.  The  proposed  rule 
provides  that  unless  otherwise  specified 
in  the  leasing  notice,  the  annual  rental 
payment  specified  in  the  lease  will  not 
apply  during  the  first  5  years  following 
issuance  of  the  lease  (i.e.,  the  first 
payment  of  the  annual  rental  specified 
in  a  lease  will  be  due  and  payable  on  or 
before  the  fifth  anniversary  of  a  lease). 
The  leasing  notice  will  specify  the  rental 
payment  applicable  to  each  lease.  The 
leasing  notice  may  specify  the 
escalation  of  rental  payments. 

Commenters  are  invited  to  respond  to 
the  following  questions: 

•  Should  the  annual  rental  specified 
in  a  lease  be  a  fixed  amount  (e.g.,  $5,000 
per  year)  or  should  it  be  based  upon  the 
size  of  the  area  leased  (e.g.,  $1  per  acre 
or  part  thereof  per  year)? 

•  Should  the  regulations  provide  for 
escalating  rentals? 


(12)  Royalties.  Royalty  is  a  payment 
to  the  U.S.  Government  of  a  portion  of 
the  amount  or  value  of  production 
saved,  removed,  or  sold  from  the  lease. 
Lease  management  regulations  for 
minerals  other  than  oil,  gas,  and  sulphur 
produced  from  onshore  Federal  leases 
prescribed  a  royalty  of  "not  less  than  2 
percent  for  sodium  and  potassium 
components  and  related  products."  The 
royalty  that  will  be  due  under  an  OCS 
mineral  lease  will  be  specified  in  the 
leasing  notice.  The  specified  royalty  is 
expected  to  be  comparable  to  the 
royalty  asessed  on  the  production  of 
similar  minerals  from  onshore  leases. 
The  proposed  rule  provides  that  when 
prescribed  in  the  leasing  notice  and 
subsequently  issued  lease,  no  royalty 
will  be  due  on  OCS  minerals  produced 
from  a  leasehold  for  up  to  any  5  years, 
as  specified  by  the  lessee,  during  the 
first  10  years  in  the  life  of  the  lease.  This 
provision  is  designed  to  encourage  early 
development  of  production. 

•  The  MMS  requests  specific 
comments  on  all  elements  of  the  timing 
and  potential  effects  of  this  proposal. 

It  is  likely  that  when  a  fixed  royalty  is 
prescribed,  the  prescribed  royalty  will 
be  in  the  range  of  2  to  5  percent  of  the 
value  or  amount  of  production. 

The  royalty  specified  in  the  leasing 
notice  offering  an  area  for  lease  may  be 
based  on  a  specified  percentage  of  Uie 
gross  proceeds  accruing  to  the  lessee 
from  the  OCS  minerals  produced  from 
the  leasehold.  A  royalty  based  on  gross 
proceeds  accruing  to  the  lessee  results 
in  an  automatic  conunodity-price- 
adjusted  return  to  the  Government.  A 
specified  simi  (e.g..  $5  per  ton)  assessed 
per  unit  of  product  saved,  removed,  or 
sold  from  the  leasehold  is  another  form 
in  which  royalty  might  be  specified  in  a 
leasing  notice.  When  the  royalty  is 
expressed  as  a  percentage  of  the  value 
or  amount  of  production  or  gross 
proceeds,  MMS's  Royalty  Management 
Program  regulations  will  be  used  to 
determine  the  royalty  valuation  basis  to 
be  used. 

Commenters  are  invited  to  respond  to 
the  question  of  whether  other  royalty 
options  should  be  considered. 

(13)  Minimum  Royalty.  Section  281.30 
provides  that  payment  of  an  annual 
minimum  royalty  will  be  required 
starting  with  the  year  in  which  OCS 
minerals  are  produced  (saved,  removed, 
and  sold)  fiY>m  the  leasehold.  The 
leasing  notice  and  subsequently  issued 
lease  will  specify  the  amount  of  the 
annual  minimum  royalty  payable  under 
a  lease.  Minimum  royalty  pajrments  are 
to  be  due  at  the  begiiming  of  and 
payable  within  30  days  following  the 
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end  of  the  lease  year  for  which  they  are 
due. 

(14)  Overriding  Royalty.  An 
overriding  royalty  is  a  royalty  created 
out  of  the  leaseholder's  interest  and  is  in 
addition  to  that  royalty  paid  to  the  U.S. 
Government.  The  proposed  rule  limits 
the  total  overriding  royalty  interest  to  no 
more  than  50  percent  of  the  royalty  paid 
to  the  United  States.  Overrides  may 
increase  costs  on  a  lease  to  the  extent 
that  they  could  cause  premature 
abandonment  of  lease  operations  and 
may  preclude  the  mining  of  marginally 
economic  deposits  which  in  the  absence 
of  overriding  royalty  costs  could  be 
produced  economically.  Similar  curbs 
have  been  placed  on  overriding  royalties 
on  onshore  mineral  leases.  These 
limitations  preclude  the  development  of 
excess  overriding  royalties  that  might 
discourage  a  new  lessee  from  going 
forward  with  exploration,  development, 
or  production  of  an  OCS  mineral 
deposit. 

Commenters  are  invited  to  respond  to 
the  following  questions: 

•  Should  overrides  be  prohibited? 

•  Should  di^erent  limitations  be 
provided? 

(15)  Waiver,  Reduction,  or  Suspension 
of  Rentals  or  Royalties.  There  may  be 
times  when  a  lease  cannot  be  operated 
successfully  under  the  rentals  and 
royalties  specified  in  a  lease.  This  may 
be  especially  applicable  in  an  operation 
such  as  mining  OCS  minerals  other  than 
oil,  gas,  or  sulphur  where  costs  may  be 
especially  difficult  to  predict.  If  the 
Secretary  finds  that  it  is  in  the  national 
interest,  it  will  result  in  conservation  of 
the  natural  resources  of  the  OCS,  it  will 
promote  development,  or  the  mine 
cannot  be  successfully  operated  under 
existing  conditions,  the  Secretary  may 
waive,  reduce,  or  suspend  the  royalty 
specified  in  a  lease. 

(16)  Incentives.  Specific  incentives  to 
encourage  the  early  initiation  of 
production  activities  for  OCS  minerals 
other  than  oil  and  gas  or  sulphur  have 
been  incorporated  in  the  proposed  rule. 
The  proposed  rule  provides  that,  unless 
otherwise  specified  in  the  leasing  notice, 
there  would  be  no  rental  due  during  the 
first  5  years  of  a  lease.  Also,  when 
prescribed  in  the  leasing  notice  no 
royalty  will  be  due  on  production  from  a 
leasehold  for  up  to  any  5  years, 
specified  by  the  lessee,  during  the  first 
10  years  of  a  lease.  Specification  of  a 
number  of  royalty-free  years  from  the 
start  of  the  lease  encourages  a  lessee  to 
initiate  actual  production  at  the  earliest 
possible  time. 

Comments  are  invited  concerning 
whether  this  royalty-free  program  is 
warranted  to  encourage  early 
production  and  whether  10  years  are  the 


appropriate  length  of  time  for  this 
royalty-free  period. 

Commenters  are  invited  to  provide 
detailed  responses  (including 
justification  and  proposed  procedures 
for  implementation)  to  the  following 
questions: 

•  Should  a  lessee  be  permitted  to 
credit  part  of  the  cost  of  work  performed 
on  a  leasehold  against  future  payments 
of  rental  or  royalty  due  under  a  lease? 

•  What  other  specific  forms  of 
incentives  should  be  considered  for 
encouraging  development  and 
production  of  OCS  minerals  other  than 
oil,  gas,  and  sulphur? 

•  Should  specific  incentives  be 
limited  in  size  or  application  to  specific 
OCS  minerals?  (Identify  incentives 
together  with  the  OCS  minerals 
involved.) 

(17)  Bonding.  Section  281.33  provides 
for  the  submission  of  a  surety  bond  prior 
to  the  commencement  of  activity  on  a 
lease.  The  purpose  of  the  bond  is  to 
protect  the  Government's  financial 
interest  in  the  event  a  lessee  fails  to 
meet  royalty  or  other  obligations  under 
a  lease. 

(18)  Assignment.  Subpart  D  provides 
for  assigning  a  lease  or  interests  therein. 
When  the  assignment  of  a  lease  or  an 
interest  therein  is  approved  by  the 
Secretary,  it  becomes  effective  on  the 
first  day  of  the  month  following  the 
month  in  which  the  request  for  approval 
is  submitted  to  the  Director  unless  the 
parties  request  an  earlier  effective  date. 
The  assignment  must  be  accompanied 
by  a  nonrefundable  filing  fee.  If  a 
divided  portion  of  a  lease  acreage  is 
assigned,  the  assigned  and  retained 
portions  become  separate  leases  and 
retain  the  lease  terms  and  conditions  in 
effect  at  the  time  of  the  assignment 

(19)  Environmental  Baseline 
Information.  The  MMS  anticipates  that 
the  first  OCS  mineral  lease  sale  in  an 
area  will  be  preceded  by  the  preparation 
of  an  EIS.  In  order  to  prepare  an 
adequate  document,  it  must  contain  a 
reasonable  characterization  of  the 
environment  in  which  the  postlease 
activities  will  take  place.  A  number  of 
approaches  will  be  followed  in  the 
development  of  the  needed  information. 

In  those  instances  where  the  MMS's 
Environmental  Studies  Program  (ESP) 
has  not  and  is  not  expected  to  develop 
needed  data  and  information,  a 
prospector  could  be  required  to  acquire 
environmental  information  during 
prospecting  activities  under  a 
prospecting  permit  so  that,  by  the  time  a 
lease  sale  is  being  plaimed.  all 
prospectors'  data  will  collectively 
comprise  a  reasonable  body  of 
information  to  provide  a  basis  for 
MMS's  review  and  evaluation  of  the 


environmental  impacts  associated  with 
OCS  mineral  development  and 
production.  Where  time  permits.  MMS 
may  adjust  its  ESP  to  develop  the 
needed  data  and  information. 
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The  DOI  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  affecting  the  quality  of 
the  human  environment;  therefore,  an 
EIS  is  not  required. 

The  DOI  has  also  determined  that  the 
document  is  not  a  major  rule  under 
Executive  Order  12291  because  the 
annual  economic  effect  is  less  than  $100 
million.  The  overall  effect  is  expected  to 
be  approximately  $2.2  million  per  year. 
The  cost  estimate  is  based  on  an 
expectation  of  two  sales  per  year. 

The  DOI  also  certifies  that  the  rule 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  as  the  entities  that 
engage  in  OCS  minerals  related 
activities  are  not  considered  small  due 
to  the  technical  complexity  and 
financial  resources  needed  to  conduct 
those  OCS  activities. 

The  information  collection 
requirements  contained  in  30  CFR  Part 
281  have  been  submitted  to  the  Office  of 
Management  and  Budget  (OBM)  for 
approval  under  44  U.S.C.  3501  et  seq. 
The  collection  of  this  information  will 
not  be  required  until  it  has  been 
approved  by  OMB. 

Pubhc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  23.1  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Information  Collection  Clearance 
Officer  Minerals  Management  Ser\'ice; 
Mail  Stop  831;  12203  Sunrise  Valley 
Drive;  Reston.  Virginia  22091;  and  the 
Office  of  Information  and4^egulatory 
Affairs.  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
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List  of  Subjects 

30  CFR  Part  256 

Administrative  practice  and 
procedure,  Continental  shelf, 
Government  contracts,  Oil  and  gas 
exploration.  Pipelines,  Public  lands- 
mineral  resources,  Public  lands-rights- 
of-way.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

30  CFR  Part  281 

Administrative  practice  and 
procedure.  Bonds,  Continental  shelf. 
Mineral  royalties.  Minerals  Management 
Service,  Mines,  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

Date:  luly  8. 1988. 
William  D.  Bettenberg, 

Director,  Minerals  Management  Service. 

For  the  reasons  set  forth  above,  it  is 
proposed  that  30  CFR  Part  256  be 
amended  and  that  a  new  Part  281  be 
added  to  Subchapter  B  of  Title  30  of  the 
CFR  as  follows: 

PART  256— {AMENDED] 

1.  The  authority  citation  for  Part  256 
would  continue  to  read  as  follows: 

Authority:  Secretarial  Order  3071, 
Amendment  No.  1,  May  la  1982.  and  the  OCS 
Lands  Act.  43  U.S.C.  131  et  seq..  as  amended, 
92  Stat.  629. 

§256.4    [Amended] 

2.  Section  256.4  would  be  amended  by 
adding  the  word  "and"  before  the  word 
"sulphur"  and  by  removing  the  words 
"geopressured-geothermal  and 
associated  resources,  and  other 
minerals"  from  the  first  sentence. 

3.  Section  256.5  would  be  amended  by 
revising  paragraph  (k)  to  read: 

S  256.5    Definitions. 
•         •         •         •         • 

(k)  "Mineral"  means  oil,  gas,  and 
sulphur  it  includes  sand  and  gravel  and 
salt  used  to  facilitate  the  development 
and  production  of  oil,  gas,  or  sulphur. 


$256.37    [Amended] 

4.  Section  256.37  would  be  amended 
by  removing  paragraph  (d). 

§256.58    [Amended] 

5.  Section  256.58  would  be  amended 
by  removing  paragraph  (d),  and 
redesignating  paragraphs  (e)  through  (g) 
as  paragraphs  (d)  through  (f). 

6.  A  new  Part  281  would  be  added  to 
read  as  follows: 


PART  281— LEASING  OF  MINERALS 
OTHER  THAN  OIL,  GAS,  AND 
SULPHUR  IN  THE  OUTER 
CONTINENTAL  SHELF 

Subpart  A— General 

Sec. 

281.0  Authority  for  information  coUection. 

281.1  Purpose  and  applicability. 

281.2  Authority. 

281.3  Definitions. 

281.5  Qualifications  of  lessees. 

281.6  False  statements. 

281.7  Appeals. 

281.8  Disclosure  of  information  to  the 
public. 

281.9  Rights  to  minerals. 

281.10  Jurisdictional  controversies. 

Subpart  B— Leasing  Procedures 

281.11  Request  for  a  lease  sale  and 
submission  of  information. 

281.12  Request  for  OCS  mineral  information 
and  interests. 

281.13  Joint  State/Federal  coordination. 

281.14  OCS  mining  area  identification. 

281.15  Tract  size. 

281.16  Proposed  leasing  notice. 

281.17  Leasing  notice. 

281.18  Bidding  system. 

281.19  Lease  term.  , 

281.20  Award  of  leases. 

281.21  Lease  form. 

281.22  Effective  date  of  leases. 

Subpart  C— Financial  Considerations 

281.26  Payments. 

281.27  Annual  rental. 

281.28  Royalty. 

281.29  Royalty  valuation. 

281.30  Minimum  royalty. 

281.31  Overriding  royalties. 

281.32  Waiver,  suspension,  or  reduction  of 
rental,  minimum  royalty,  or  production 
royalty. 

281.33  Bonds  and  bonding  requirements. 

Subpart  D— Assignments 

281.40  Assignment  of  Leases  or  interests 
therein. 

281.41  Requirement  for  filing  for  transfers. 

281.42  Effect  of  assignment  on  particular 
lease. 

281.43  Effect  of  suspensions  on  lease  term. 

Sui>part  E— Termination  of  Leases 

281.46  Rehnquishment  of  leases  or  parts  of 
leases. 

281.47  Cancellation  of  leases. 
Authority:  Outer  Continental  Shelf  Lands 

Act,  43  U.S.C.  131  et  seq..  as  amended.  92 
Stat.  629 

Subpart  A— General 

§281.0    Authority  for  information 
collection. 

The  information  collection 
requirements  contained  in  Part  281  have 
been  submitted  for  approval  by  the 
OflTice  of  Management  and  Budget  under 
44  U.S.C.  3507  and  assigned  clearance 
number  (to  be  added  upon  approval). 
The  information  is  being  collected  to 
determine  if  the  applicant  for  a  lease  on 


the  Outer  Continental  Shelf  (OCS)  is 
qualified  to  hold  such  a  lease  or  to 
determine  if  a  requested  action  is 
warranted.  The  information  will  be  used 
to  make  those  determinations.  The 
obligation  to  respond  is  mandatory. 

§  281.1    Purpose  and  appHeability. 

The  purpose  of  these  regulations  is  to 
establish  procedures  under  which  the 
Secretary  of  the  Interior  (Secretary)  will 
exercise  the  authority  granted  to 
administer  a  leasing  program  for 
minerals  other  than  oil,  gas,  and  sulphur 
in  the  OCS.  The  rules  in  this  part  apply 
exclusively  to  leasing  activities  for 
minerals  other  than  oil,  gas,  and  sulphur 
in  the  OCS  pursuant  to  the  Act  (43 
U.S.C.  1334(a)). 

§281.2    Auttiorlty. 

The  OCS  Lands  Act  authorizes  the 
Secretary  to  issue  leases  for  any  mineral 
other  than  oil,  gas,  and  sulphur  to  the 
qualified  persons  offering  the  highest 
cash  bonuses  on  the  basis  of 
competitive  bidding  upon  such  royalty, 
rental,  and  other  terms  and  conditions 
as  the  Secretary  may  prescribe  at  the 
time  of  offering  the  area  for  lease  (43 
U.S.C.  1337(k))  and  to  prescribe  the  rules 
and  regulations  necessary  to  carry  out 
the  provisions  of  that  Act  (43  U.S.C. 
1334(a)). 

§281.3    Definitions. 

"Act"  means  the  OCS  Lands  Act,  as 
amended  (43  U.S.C.  1331  et  seq.). 

"Adjacent  State"  means  with  respect 
to  any  activity  proposed,  conducted,  or 
approved  under  this  part,  any  coastal 
State— 

(1)  That  is,  or  is  proposed  to  be, 
receiving  for  processing,  refining,  or 
transshipment  of  OCS  mineral  resources 
commercially  recovered  from  the 
seabed; 

(2)  That  is  used,  or  is  scheduled  to  be 
used,  as  a  support  base  for  prospecting, 
exploration,  testing,  and  mining 
activities;  or 

(3)  In  which  there  is  a  reasonable 
probability  of  significant  effect  on  land 
or  water  uses  from  such  activity. 

"Director"  means  the  Director  of  the 
Minerals  Management  Service  (MMS)  of 
the  U.S.  Department  of  the  Interior  or  an 
official  authorized  to  act  on  the 
Dii-ector's  behalf. 

"Governor"  means  the  Governor  or 
the  person  or  entity  lawfully  designated 
to  exercise  the  powers  granted  to  a 
Governor. 

"Lease"  means  any  form  of 
authorization  which  is  issued  under 
section  8  of  the  Act  and  which 
authorizes  exploration  for,  and 
development  and  production  of. 


minerals,  or  the  area  covered  by  that 
authorization,  whichever  is  required  by 
the  context 

"Lessee"  means  the  party  authorized 
by  a  lease,  or  an  approved  assignment 
thereof,  to  explore  for  and  develop  and 
produce  the  leased  deposits  in 
accordance  with  the  regulations  in  this 
chapter.  The  term  includes  all  parties 
holding  that  authority  by  or  through  the 
lessee. 

"OCS  Mineral"  means  a  mineral 
deposit  or  accretion  found  on  or  below 
the  surface  of  the  seabed  but  does  not 
include  oil;  gas;  sulphur  or  salt,  or  sand 
and  gravel  intended  for  recovery  in 
association  with  the  production  of  oil 
gas,  or  sulphur. 

"Outer  Continental  Sheir  means  all 
submei^ged  lands  lying  seaward  and 
outside  of  the  area  of  lands  beneath 
navigable  waters  as  defined  in  section  2 
of  the  Submerged  Lands  Act  (43  U.S.C. 
1301),  and  of  which  the  subsoil  and 
seabed  appertain  to  the  United  States 
and  are  subject  to  its  jurisdiction  and 
control 

"Overriding  royalty"  means  a  royalty 
created  out  of  the  lessee's  interest  which 
is  over  and  above  the  royalty  reserved 
to  the  lessor  in  the  original  lease. 

"Person"  means  a  natural  person,  a 
private,  public,  or  municipal  corporation 
organized  under  the  laws  of  the  United 
States  or  of  any  State  or  territory  thereof 
and  an  association  of  such  natural 
persons,  or  private,  public,  or  municipal 
corporations,  States,  or  political 
subdivisions  of  States.  The  term  does 
not  include  Federal  Agencies. 

"Production"  means  those  activities 
which  take  place  after  the  successful 
completion  of  any  means  for  the 
removal  of  minerals,  including  such 
removal,  field  operations,  transfer  of 
minerals  to  shore,  operation  monitoring, 
and  maintenance. 

"Secretary"  means  the  Secretary  of 
the  Interior  or  an  official  authorized  to 
act  on  the  Secretary's  behalf. 


S  281.5    QualHIcationsofl 

(a)  In  accordance  with  section  8(k)  of 
the  Act,  leases  shall  be  awarded  only  to 
qualified  persons  offering  the  highest 
cash  bonus  bid. 

(b]  Mineral  leases  issued  pursuant  to 
section  8  of  the  Act  may  be  held  only  by: 

(1)  Citizens  and  nationals  of  the 
United  States; 

(2)  Aliens  lawfully  admitted  for 
permanent  residence  in  the  United 
States  as  defined  in  8  U.S.C.  1101(a)(20); 

[3]  Private,  public  or  municipal 
corporations  organized  under  the  laws 
of  the  United  States  or  of  any  State  or  of 
the  District  of  Columbia  or  territory 
ther«*of;  or 


(4)  Associations  of  such  citizens, 
nationals,  resident  aliens,  or  private, 
public,  or  municipal  corporations. 
States,  or  political  subdivisions  of 
States. 

§281.6    FaiM  ttatements. 

Under  the  provisions  of  18  U.S.C.  1001, 
it  is  a  crime  punishable  by  up  to  5  years 
imprisonment  or  a  fine  of  $10,000,  or 
both,  for  anyone  knowingly  and  willfully 
to  submit  or  cause  to  be  submitted  to 
any  Agency  of  the  United  States  any 
false  or  fraudulent  statement(s]  to  any 
matters  within  the  Agency's  jurisdiction. 


S  281.7 

Any  party  adversely  affected  by  a 
decision  of  an  MMS  official  made 
pursuant  to  the  provisions  of  this  part 
shall  have  the  right  of  appeal  pursuant 
to  Part  290  of  this  title,  except  as 
provided  otherwise  in  S  281.20  of  this 
part. 

S  281.8    Disdosur*  Of  bifonnation  to  tlw 
public. 

The  Secretary  shall  make  data  and 
information  available  to  the  public  in 
accordance  with  the  requirements  and 
subject  to  the  limitations  of  the  Act  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  and  the  implementing  regulations. 

9281.9    Rights  to  minerals. 

(a)  Unless  otherwise  specified  in  the 
leasing  notice,  a  lease  for  OCS  minerals 
shall  include  rights  to  all  minerals 
within  the  leased  area  except  the 
following: 

(1)  Minerals  subject  to  rights  granted 
by  existing  leases; 

(2)  Oil 

(3)  Gas: 

(4)  Sulphur; 

(5)  Minerals  produced  in  direct 
association  wiUi  oil  gas,  or  sulphur: 

(6)  Salt  deposits  which  are  identified 
in  the  leasing  notice  as  being  reserved; 
and 

(7)  Sand  and  gravel  deposits  which 
are  identified  in  the  leasing  notice  as 
being  reserved. 

(b)  When  an  OCS  mineral  lease 
issued  under  this  part  limits  the 
minerals  to  which  rights  are  granted, 
such  a  lease  shall  include  rights  to 
minerals  produced  in  direct  association 
with  the  OCS  mineral  specified  in  the 
lease  but  not  the  rights  to  minerals 
specifically  reserved. 

(c)  The  existence  of  an  OCS  mineral 
oil  and  gas,  or  sulphur  lease  shall  not 
preclude  the  issuance  of  a  lease(s)  for 
other  OCS  minerals  in  the  same  area. 
However,  no  OCS  mineral  lease  shall 
authorize  or  permit  the  lessee 
thereunder  to  unreasonably  interfere 
with  or  endanger  operations  under  an 


existing  OCS  mineral,  oil  and  gas,  or 
sulphur  lease. 

§  281.10    Jurisdictional  controversies. 

In  the  event  of  a  controversy  between 
the  United  States  and  a  State  as  to 
whether  certain  lands  are  subject  to 
Federal  or  State  jurisdiction  (43  U.S.C. 
1336).  either  the  Governor  or  the 
Secretary  may  initiate  negotiations  in  an 
attempt  to  settle  the  jurisdictional 
controversy.  With  the  concurrence  of 
the  Attorney  General  the  Secretary  may 
enter  into  an  agreement  with  a  State 
with  respect  to  OCS  mineral  activities 
under  the  Act  or  under  State  authority 
and  to  payment  and  impounding  of 
rents,  royalties,  and  other  sums;  and 
with  respect  to  the  offering  of  lands  for 
lease  pending  settlement  of  the 
controversy. 

Subparts — Leasing  Procedures 


9281.11    Request  for  a 
submission  of  informatloa 

(a)  Any  person  may  at  any  time 
request  that  OCS  minerals  other  than 
oil,  gas.  and  sulphur  be  offered  for  lease. 
A  request  that  OCS  minerals  be  offered 
for  lease  shall  be  submitted  to  the 
DirecttH'  and  shall  contain  the  following 
information: 

(1)  The  area  to  be  offered  for  lease. 

(2)  The  OCS  mmerals  of  primary 
interest. 

(3)  The  available  OCS  mineral 
resource  and/or  environmental 
information  pertaining  to  the  area  of 
interest  to  be  offered  for  lease  which 
supports  the  request. 

(b)  Within  45  days  after  receipt  of  a 
request  submitted  under  paragraph  (a) 
of  this  section,  the  Director  shall  either 
initiate  steps  leading  to  the  offer  of  OCS 
minerals  for  lease  and  notify  the 
applicant  of  the  action  taken  or  inform 
the  applicant  of  the  reasons  for  not 
initiating  steps  leading  to  the  offer  of 
OCS  minerals  for  lease. 

(c)  Any  interested  party  may  at  any 
time  submit  information  to  the  Director 
concerning  the  scheduling  of  proposed 
lease  sales  for  OCS  minerals  in  any  area 
of  the  OCS.  Such  information  may 
include  but  not  be  limited  to  any  of  the 
following: 

(1)  Benefits  of  conducting  a  lease  sale 
in  an  area. 

(2]  Costs  of  conducting  a  lease  sale  in 
an  area. 

(3)  Geophysical  hazards  which  could 
be  encountered  in  an  area. 

(4)  Geological  information  about  an 
area. 

(5)  Environmental  information  about 
an  area. 
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(6]  Information  about  known 
archaeological  properties  in  an  area. 

§  28 1 . 1 2    Request  for  OCS  mineral 
information  and  interests. 

(a)  When  considering  whether  to  offer 
OCS  minerals  for  lease,  the  Secretary 
may  request  indications  of  interest  in 
the  leasing  of  a  specific  OCS  mineral,  a 
group  of  OCS  minerals,  or  all  OCS 
minerals  in  the  area  to  be  offered  for 
lease.  Requests  for  information  and 
interest  shall  be  published  in  the  Federal 
Register  and  may  be  published 
elsewhere. 

(b)  States  and  local  govenunents, 
industry,  other  Federal  Agencies,  and  all 
interested  parties  (including  the  public) 
are  invited  to  respond  to  a  request  for 
information  and  interest.  All  information 
provided  to  the  Secretary  will  be 
considered  in  the  decision  whether  to 
proceed  with  additional  steps  leading  to 
the  offering  of  OCS  minerals  for  lease. 

(c)  The  Secretary  may  request  specific 
information  concerning  the  offering  of  a 
specific  OCS  mineral,  a  group  of  OCS 
minerals,  or  all  OCS  minerals  in  a  broad 
area  for  lease  or  the  offering  of  one  or 
more  specified  tracts  which  represent  a 
minable  orebody.  The  Secretary's 
request  may  ask  for  comments  on  OCS 
areas  which  have  been  determined  to 
warrant  special  consideration  and 
analysis.  Requests  may  be  for  comments 
concerning  geological  conditions  or 
historic  properties  on  the  seabed; 
multiple  uses  of  the  area  proposed  for 
leasing,  including  navigation,  recreation 
and  Hsheries;  and  other  socioeconomic, 
biological,  and  environmental 
information  relating  to  the  area 
proposed  for  leasing. 

9281.13    Joint  State/Federal  Coodlnation. 

(a)  The  Secretary  may  invite  the 
adjacent  State  Govemor(s)  to  join  in,  or 
the  adjacent  State  Govemor(s)  may 
request  that  the  Secretary  join  in  the 
establishment  of  a  State/Federal  task 
force  or  some  other  joint  planning  or 
coordination  arrangement  when 
industry  interest  exists  for  OCS  mineral 
leasing  or  geological  information 
appears  to  support  the  leasing  of  OCS 
minerals  in  specific  areas.  Joint  State/ 
Federal  task  forces  or  other 
arrangements  will  afford  adjacent  States 
opportunities  for  access  to  available 
data  and  information  about  the  area; 
knowledge  of  progress  made  in  the 
leasing  process  and  of  the  results  of 
subsequent  exploration  and 
development  activities;  facilitate  the 
resolution  of  issues  of  mutual  interest; 
and  provide  a  mechanism  for  planning, 
coordination,  consultation,  and  other 
activities  which  the  Secretary  and  the 


Governor  may  identify  as  contributing  to 
the  leasing  process. 

(b)  State/Federal  task  forces  or  other 
such  arrangements  are  to  be  constituted 
pursuant  to  such  terms  and  conditions 
(consistent  with  Federal  law  and  these 
regulations)  as  the  Secretary  and  the 
Governor  of  an  adjacent  State(s)  may 
agree. 

(c)  State/Federal  task  forces  or  other 
such  arrangements  will  provide  a  forum 
which  the  Secretary  and  Governor  may 
use  for  planning,  consultation,  and 
coordination  on  concerns  associated 
with  the  offering  of  OCS  minerals  other 
than  oil,  gas,  or  sulphur  for  lease. 

(d)  With  respect  to  the  activities 
authorized  under  these  regulations,  each 
State/Federal  task  force  or  other  such 
arrangement  may  make 
recommendations  to  the  Secretary  and 
Governor  of  an  adjacent  State 
concerning: 

(1)  The  identification  of  areas  in 
which  OCS  minerals  might  be  offered 
for  lease; 

(2)  The  potential  for  conflicts  between 
the  exploration  and  development  of 
OCS  mineral  resources,  other  users  and 
uses  of  the  area,  and  means  for 
resolution  or  mitigation  of  these 
conflicts; 

(3)  The  economic  feasibility  of 
developing  OCS  mineral  resources  in 
the  area  proposed  for  leasing; 

(4)  Potential  environmental  problems 
and  measures  that  might  be  taken  to 
mitigate  these  problems; 

(5)  Development  of  technical 
guidelines  and  procedures  for  safe, 
environmentally  responsible  exploration 
and  development  practices;  and 

(6)  Other  issues  of  concern  to  the 
Secretary  and  Governor  of  the  adjacent 
States. 

(e)  State/Federal  task  forces  or  other 
such  arrangements  might  also  be  used  to 
conduct  or  oversee  research,  studies,  or 
reports  (e.g..  Environmental  Impact 
Statements). 

§  281.14    OCS  mining  area  Identification. 

The  Secretary,  after  considering  the 
available  OCS  mineral  resources  and 
environmental  data  and  information,  the 
recommendation  of  joint  State/Federal 
task  forces,  if  any,  and  the  comments 
received  from  interested  parties,  shall 
select  the  tracts  to  be  considered  for 
offering  for  lease  in  the  leasing  notice. 

§281.15    Tract  Size. 

The  size  of  the  tracts  to  be  offered  for 
lease  shall  be  as  specified  in  the  leasing 
notice.  The  tracts  offered  for  lease  may 
include  all  or  a  portion  of  a  block,  two 
or  more  blocks,  or  portions  of  two  or 
more  blocks.  It  is  intended  that  tracts 
offered  for  lease  be  sufficiently  large  to 


include  potentially  minable  OCS 
mineral  orebodies.  When  the  presence 
of  any  minable  orebody  is  unknown  and 
additional  prospecting  is  needed  to 
discover  and  delineate  OCS  minerals, 
the  size  of  tracts  specifled  in  the  leasing 
notice  may  be  substantially  larger. 

§  281.16    Proposed  leasing  notice. 

(a)  Prior  to  offering  OCS  minerals  in 
an  area  for  lease,  the  Director  shall 
assess  the  available  information  to 
determine  lease  sale  procedures  to  be 
prescribed  and  to  develop  a  proposed 
leasing  notice  which  sets  out  the 
proposed  primary  term  of  the  OCS 
mineral  leases  to  be  offered;  special 
lease  stipulations;  and  such  rental, 
royalty,  and  other  terms  and  conditions 
as  the  Secretary  may  prescribe  in  the 
leasing  notice.  Lease  stipulations,  terms, 
and  conditions  may  include  measures  to 
mitigate  potentially  adverse  impacts  on 
the  environment. 

(b)  The  proposed  leasing  notice  shall 
be  sent  to  the  Govemor(s)  of  any 
adjacent  State(s),  and  a  Notice  of  its 
availability  shall  be  published  in  the 
Federal  Register  at  least  60  days  prior  to 
the  publication  of  the  leasing  notice. 

(c)  Written  comments  of  the 
Govemor(s)  submitted  within  60  days 
after  publication  of  the  Notice  of 
availability  of  the  proposed  leasing 
notice  shall  be  considered  by  the 
Secretary. 

(d)  Prior  to  publication  of  the  leasing 
notice,  the  Secretary  shall  respond  in 
writing  to  the  comments  of  the  Governor 
of  the  adjacent  State(s)  stating  the 
reasons  for  accepting  or  rejecting  the 
Governor's  recommendations,  or  for 
implementing  any  alternative  mutually 
acceptable  approach  identified  in 
consultation  with  the  Govemor(s)  as  a 
means  to  provide  a  reasonable  balance 
between  the  national  interest  and  the 
well-being  of  the  citizens  of  the  affected 
State. 

§  281.17    Leasing  notice. 

(a)  The  Director  shall  publish  the 
leasing  notice  in  the  Federal  Register  at 
least  30  days  prior  to  the  date  that  OCS 
minerals  will  be  offered  for  lease.  The 
leasing  notice  shall  state  whether  oral  or 
sealed  bids  or  a  combination  thereof 
will  be  used,  the  place,  date,  and  time  at 
which  sealed  bids  shall  be  filed,  and  the 
place,  date,  and  time  at  which  sealed 
bids  shall  be  opened  and/or  oral  bids 
received.  The  leasing  notice  shall 
contain  or  reference  a  description  of  the 
tract(s)  to  be  offered  for  lease;  specify 
the  minerals)  to  be  offered  for  lease  (if 
less  than  all  OCS  minerals  other  than 
oil,  gas,  and  sulphur  are  being  offered); 
specify  the  period  of  time  the  primary 
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term  of  the  lease  shall  coven  and  any 
special  8tipulation(s],  terni(8],  and 
condition(8)  of  the  offer  to  lease. 

(b)  The  leasing  notice  shall  contain  a 
reference  to  the  OCS  minerals  lease 
form  which  shall  be  issued  to  successful 
bidders. 

(c)  The  leasing  notice  shall  specify  the 
terms  and  conditions  governing  the 
payment  of  the  winning  bid. 

§281.18    Bidding  system. 

(a)  The  OCS  minerals  other  than  oil, 
gas,  and  sulphur  shall  be  offered  by 
competitive,  cash  bonus  bidding  under 
terms  and  conditions  specified  in  the 
leasing  notice  and  in  accordance  with 
all  applicable  laws  and  regulations. 

(b](l]  When  the  leasing  notice 
specifies  the  use  of  sealed  bids,  such 
bids  received  in  response  to  the  leasing 
notice  shall  be  opened  at  the  place,  date, 
and  time  specified  in  the  leasing  notice. 
The  opening  of  bids  is  the  sole  purpose 
of  publicly  announcing  and  recording 
the  bids  received,  and  no  bids  shall  be 
accepted  or  rejected  at  that  time. 

(2)  The  Secretary  reserves  the  right  to 
reject  any  and  all  sealed  bids  received 
for  any  tract,  regardless  of  the  amount 
offered. 

(3)  In  the  event  the  highest  bids  are  tie 
bids  when  using  sealed  bidding 
procedures,  the  tied  bidders  may  be 
permitted  to  submit  oral  bids  to 
determine  the  highest  cash  bonus 
bidder. 

(c)  When  the  leasing  notice  specifies 
the  use  of  oral  bids,  oral  bids  shall  be 
received  at  the  place,  time,  and  date  and 
in  accordance  with  the  procedures 
specified  in  the  leasing  notice. 

§  281.19    Lease  term. 

An  OCS  mineral  lease  for  OCS 
minerals  other  than  sand  and  gravel 
shall  be  for  a  primary  term  of  not  less 
than  20  years  as  stipulated  in  the  leasing 
notice.  An  OCS  mineral  lease  for  sand 
and  gravel  shall  be  for  a  primary  term  of 
10  years  unless  otherwise  stipulated  in 
the  leasing  notice.  The  lease  will 
continue  beyond  the  specified  primary 
term  for  so  long  thereafter  as  leased 
OCS  minerals  are  being  produced  in 
accordance  with  an  approved  mining 
operation  or  the  lessee  is  otherwise  in 
compliance  with  provisions  of  the  lease 
and  the  regulations  in  this  chapter  under 
which  a  lessee  can  earn  continuance  of 
the  OCS  mineral  lease  in  effect. 

§  281.20    Award  of  leases. 

(a)(1)  The  decision  of  the  Secretary  on 
bids  shall  be  the  final  action  of  the 
Department  with  respect  to  such  bids, 
subject  only  to  reconsideration  by  the 
Secretary,  pursuant  to  a  written  request 
within  15  days  after  the  Secretary's 


decision,  of  the  rejection  of  the  high  bid. 
The  delegation  of  review  authority  to 
the  Office  of  Hearings  and  Appeals  shall 
not  be  applicable  to  decisions  on  high 
bids  for  leases  in  the  OCS. 

(2)  Any  bidder  whose  bid  is  rejected 
by  the  Secretary  may  file  a  written 
request  for  reconsideration  with  the 
Secretary  within  15  days  of  rejection, 
accompanied  by  a  statement  of  reasons. 
The  Secretary  shall  respond  in  writing 
either  affirming  or  reversing  the 
decision. 

(b)  Written  notice  of  the  Secretary's 
action  in  accepting  or  rejecting  bids 
shall  be  transmitted  promptly  to  those 
bidders  whose  deposits  have  been  held. 
If  a  bid  is  accepted,  such  notice  shall 
transmit  three  copies  of  the  lease  form 
to  the  successful  bidder.  As  provided  in 
S  281.26  of  this  part,  the  bidder  shall,  not 
later  than  the  10th  business  day  after 
receipt  of  the  lease,  execute  the  lease 
and  pay  the  balance  of  the  bonus  bid. 
Deposits  shall  be  refunded  on  high  bids 
subsequently  rejected. 

(c)  If  the  successful  bidder  fails  to 
execute  the  lease  within  the  prescribed 
time  or  to  otherwise  comply  with  the 
applicable  regulations,  the  successful 
bidder's  deposit  shall  be  forfeited  and 
disposed  of  in  the  same  manner  as  other 
receipts  under  the  Act. 

(d)  If,  before  the  lease  is  executed  on 
behalf  of  the  United  States,  the  land 
which  would  be  subject  to  the  lease  is 
withdrawn  or  restricted  from  leasing, 
the  deposit  shall  be  refunded. 

§281.21    l.«asefonn. 

The  OCS  mineral  leases  shall  be 
issued  on  the  lease  form  prescribed  by 
the  Secretary  in  the  leasing  notice. 

§281.22    Effective  date  Of  leases. 

Leases  issued  under  the  regulations  in 
this  part  shall  be  dated  and  become 
effective  as  of  the  first  day  of  the  month 
following  the  date  leases  are  signed  on 
behalf  of  the  lessor  except  that,  upon 
written  request,  a  lease  may  be  dated 
and  become  effective  as  of  the  first  day 
of  the  month  within  which  it  is  signed  on 
behalf  of  the  lessor. 

Subpart  C— Financial  Considerations 

§281.26    Payments. 

(a)  For  sealed  bids,  a  bonus  bid 
deposit  of  a  specified  percentage  of  the 
total  amount  bid  is  required  to  be 
submitted  with  the  bid  and  must  be 
delivered  to  the  official  designated  in 
the  leasing  notice.  The  percentage  of 
bonus  bid  required  to  be  deposited  will 
be  specified  in  the  leasing  notice.  The 
remittance  may  be  made  in  cash  or  by 
Federal  Reserve  check,  commercial 
check,  bank  draft,  money  order,  certified 


check,  or  cashier's  check  made  payable 
to  "Department  of  the  Interior— ^IMS." 
Payment  of  this  portion  of  the  bonus  bid 
may  not  be  made  by  Electronic  Funds 
Transfer. 

(b)  For  oral  bids,  a  bonus  bid  deposit 
of  a  specified  percentage  of  the  total 
amount  bid  must  be  delivered  to  the 
official  designated  in  the  leasing  notice 
following  the  completion  of  the  oral 
bidding.  The  percentage  of  bonus  bid 
required  to  be  deposited  will  be 
specified  in  the  leasing  notice.  Payment 
of  this  portion  of  the  bonus  bid  shall  be 
made  by  Electronic  Fund  Transfer 
within  the  timeframe  specified  in  the 
leasing  notice. 

(c)  The  deposit  received  from  high 
bidders  will  be  placed  in  a  Treasury 
account  pending  acceptance  or  rejection 
of  the  bid.  Other  bids  submitted  under 
paragraph  (a)  of  this  section  will  be 
returned  to  the  bidders.  If  the  high  bid  is 
subsequently  rejected,  an  amount  equal 
to  that  deposited  with  the  high  bid  will 
be  returned  according  to  applicable 
regulations. 

(d)  The  balance  of  the  winning  bonus 
bid  and  all  rentals  and  royalties  must  be 
paid  in  accordance  with  the  terms  and 
conditions  of  the  leasing  notice  and 
Subchapter  A  of  this  chapter. 

(e)  For  each  lease  issued  pursuant  to 
this  subpart,  there  shall  be  one  party 
identified  per  lease  who  shall  be  solely 
responsible  for  all  payments  due  and 
payable  under  the  provisions  of  the 
lease.  The  single  responsible  party  shall 
be  designated  as  the  payor  for  the  lease 
and  shall  be  so  identified  on  the  Solid 
Minerals  Payor  Information  Form 
(MMS-4030)  in  accordance  with 

§  210.201  of  this  title.  The  designated 
party  shall  be  responsible  for  all  bonus, 
rental,  and  royalty  payments. 

(f)  All  payors  must  submit  payments 
and  payment  information  forms  and 
maintain  auditable  records  in 
accordance  with  the  following  Royalty 
Management  regulations: 

Section  202.52— Royalties. 
Section  202.53 — Minimum  royalty. 
Section  206.150— Value  basis  for  computing 

royalties. 
Section  210.200— Required  recordkeeping. 
Section  210.201— Solid  minerals  payor 

information  form. 
Section  210.202— Report  of  sales  and  royalty 

remittance — solid  minerals. 
Section  210.203— Special  forms  and  reports. 
Section  212.200 — Maintenance  of  and  access 

to  records. 
Section  217.250 — Audits. 
Section  218.40 — Assessments  for  incorrect  or 

late  reports  and  failure  to  report. 
Section  218.50— Timing  of  payment. 
Section  218.51 — Method  of  payment. 
Section  218.52— Designated  payor. 
Section  218.56 — Definitions. 
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Section  218.150 — Royalties,  net  profit  shares. 

and  rental  payments. 
Section  218.151— Rentals. 
Section  218.155 — Method  of  payment. 
Section  218.202— Late  payment  or 

underpayment  charges. 
Section  241.20 — Civil  penalties  authorized  by 

statutes  other  than  the  Federal  Oil  and 

Gas  Royalty  Management  Act  of  1982. 

§  281.27    Annual  rental. 

(a)  The  annual  lease  rental  shall  be 
due  and  payable  in  accordance  with  the 
provisions  of  this  section.  No  rental 
shall  be  due  or  payable  under  a  lease 
commencing  with  the  first  lease 
anniversary  date  following  the 
commencement  of  royalty  payments  on 
leasehold  production. 

(b)  Unless  otherwise  specified  in  the 
leasing  notice  and  subsequently  issued 
lease,  no  annual  rental  payment  shall  be 
due  during  the  first  5  years  in  the  life  of 
a  lease. 

(c)  The  lessee  shall  pay  an  annual 
rental  in  the  amount  specified  in  the 
leasing  notice  and  subsequently  issued 
lease  not  later  than  the  last  day  prior  to 
the  commencement  of  the  rental  year. 

(d)  A  rental  adjustment  schedule  and 
amount  may  be  specified  in  a  leasing 
notice  and  subsequently  issued  lease 
when  a  variance  is  warranted  by 
geologic  geographic,  technical  or 
economic  conditions. 

§281.28    Royalty. 

(a)  The  royalty  due  the  lessor  on  OCS 
minerals  produced  (i.e.,  saved,  renewed, 
or  sold]  from  a  lease  shall  be  set  out  in  a 
separate  schedule  attached  to  and  made 
a  part  of  each  lease  and  shall  be  as 
specified  in  the  leasing  notice.  The 
royalty  due  on  production  shall  be 
based  on  a  percentage  of  the  value  of 
the  OCS  minerals  produced,  a  sum 
assessed  per  unit  of  product,  or  other 
such  method  as  the  Secretary  may 
prescribe  in  the  leasing  notice.  When  the 
royalty  specified  is  a  sum  assessed  per 
unit  of  product,  the  amount  of  the 
royalty  shall  be  subject  to  an  annual 
adjustment  based  on  changes  in  the 
appropriate  price  index,  when  specified 
in  the  leasing  notice. 

(b)  When  prescribed  in  the  leasing 
notice  and  subsequently  issued  lease, 
royalty  shall  not  be  due  on  OCS 
minerals  produced  from  a  leasehold  for 
up  to  any  5  years,  as  specified  by  the 
lessee,  during  the  1st  through  10th  years 
in  the  life  of  the  lease. 

§281.29    Royalty  vaiiMtlon. 

The  method  of  valuing  the  product 
from  a  leasehold  shall  be  in  accordance 
with  procedures  prescribed  in  the 
leasing  notice  and  subsequently  issued 
lease. 


§  281.30    Minimum  royalty. 

Unless  otherwise  specified  in  the 
leasing  notice,  each  lease  issued 
pursuant  to  the  regulations  in  this  part 
shall  require  the  payment  of  a  specified 
minimum  annual  royalty  beginning  with 
the  year  in  which  OCS  minerals  are 
produced  (saved,  removed,  and  sold) 
from  the  leasehold.  Minimum  royalty 
payments  shall  be  offset  by  royalty  paid 
on  production  during  the  lease  year. 
Minimum  royalty  payments  are  due  at 
the  beginning  of  the  lease  year  and 
payable  within  30  days  following  the 
end  of  the  lease  year  for  which  they  are 
due. 

§  281.31    Overriding  royalties. 

(a)  Subject  to  the  approval  of  the 
Secretary,  an  overriding  royalty  interest 
may  be  created  by  an  assignment.  The 
Secretary  may  deny  approval  of  an 
assignment  which  creates  an  overriding 
royalty  on  a  lease  whenever  that  action 
is  determined  to  be  in  the  interest  of 
conservation,  necessary  to  prevent 
premature  abandonment  of  a  producing 
mine,  or  to  make  possible  the  mining  of 
economically  marginal  or  low-grade  ore 
deposits.  In  any  case,  the  total  of 
applicable  overriding  royalties  may  not 
exceed  2.5  percent  or  one-half  the  base 
royalty  due  the  Federal  Government, 
whichever  is  less. 

(b)  No  transfer  or  agreement  may  be 
made  which  creates  an  overriding 
royalty  interest  unless  the  owner  of  that 
interest  filet  an  agreement  in  writing 
that  such  interest  is  subject  to  the 
limitations  provided  in  S  281.30  of  this 
part,  paragraph  (a)  of  this  section,  and 

§  281.32  of  this  part. 

§  281 .32    Wahrer,  suspension,  or  reduction 
of  rental,  mMiraim  royalty  or  production 
royalty. 

(a)  The  Secretary  may  waive, 
suspend,  or  reduce  the  rental,  minimum 
royalty,  and/or  production  royalty 
prescribed  in  a  lease  for  a  specified  time 
period  when  the  Secretary  determines 
that  it  is  in  the  national  interest,  it  will 
result  in  the  conservation  of  natiural 
resources  of  the  OCS,  it  will  promote 
development,  or  the  mine  cannot  be 
successfully  operated  under  present 
conditions. 

(b)  An  application  for  waiver, 
suspension,  or  reduction  of  rental, 
minimum  royalty,  or  production  royalty 
under  paragraph  (a)  of  this  section  shall 
be  filed  in  duplicate  with  the  Director. 
The  application  shall  contain  the  serial 
number(s)  of  the  lease(8),  the  name  of 
the  les8ee(s]  of  record,  and  the 
operator(s)  or  8uble8see(s],  if  applicable. 
The  application  shall  either — 

(l){i)  Show  the  location  and  extent  of 
all  mining  operations  and  a  tabulated 


statement  of  the  minerals  mined  and 
subject  to  royalty  for  each  of  the  last  12 
months  immediately  prior  to  filing  the 
application; 

(ii)  Contain  a  detailed  statement  of 
expenses  and  costs  of  operating  the 
lease,  the  income  from  the  sale  of  any 
leased  products,  and  the  amount  of  all 
overriding  royalties  and  payments  out  of 
production  paid  to  others  than  the 
United  States;  and 

(iii)  All  facts  showing  whether  or  not 
the  mines  can  be  successfully  operated 
under  the  royalty  or  rental  fixed  in  the 
lease:  or 

(2)  If  no  production  has  occurred  from 
the  lease,  show  that  the  lease  cannot  be 
successfully  operated  under  the  rental, 
royalty,  and  other  conditions  specified 
in  the  lease. 

(c)  The  applicant  for  a  waiver, 
suspension,  or  reduction  under  this 
section  shall  file  documentation  that  the 
lessee  and  the  royalty  holders  agree  to  a 
reduction  of  all  other  royalties  from  the 
lease  so  that  the  aggregate  of  all  other 
royalties  does  not  exceed  one-half  the 
amount  of  the  reduced  royalties  that 
would  be  paid  to  the  United  States. 

§  281.33    Bonds  and  bonding 
requirements. 

Prior  to  the  commencement  of  any 
activity  on  a  lease(s),  the  lessee  shall  be 
required  to  submit  a  surety  or  personal 
bond  as  described  in  S  282.40  of  this 
title.  Prior  to  the  approval  of  a 
Delineation,  Testing,  or  Mining  Plan,  the 
bond  amount  shall  be  adjusted,  if 
appropriate,  to  cover  the  operations  and 
activities  described  in  the  proposed 
plan. 

Subpart  D— Assignments 


§281.40 
thercia 


Assignment  of  leases  or  Interests 


(a)  Subject  to  the  approval  of  the 
Secretary,  a  lease  may  be  assigned,  in 
whole  or  in  part,  to  anyone  qualified  to 
hold  a  lease. 

(b)  Any  approved  assignment  shall  be 
deemed  to  be  effective  on  the  first  day 
of  the  lease  month  following  the  date 
that  it  is  submitted  to  the  Director  for 
approval  unless  the  parties  request  that 
an  eariier  effective  date  be  specified  in 
the  Director's  approval. 

(c)  The  assignee  shall  be  liable  for  all 
outstanding  obligations  under  the  lease 
and  subsequent  to  the  effective  date  of 
an  assignment  shall  comply  with  all 
terms  and  conditions  of  the  lease  and 
applicable  regulations  issued  under  the 
Act. 
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§  28 1 .4 1    Requirement  for  filing  for 
transfers. 

(a)  Where  an  assignment  creates 
separate  leases,  a  bond  shall  be 
furnished  for  each  of  the  resulting  leases 
in  the  amount  precribed  in  §  282.40  of 
this  title.  Where  an  assignment  does  not 
create  separate  leases,  the  assignee,  if 
the  assignment  so  provides  and  the 
surety  consents,  may  become  a  joint 
principal  on  the  bond  with  the  assignor. 

(b)  An  heir  or  devisee  of  a  deceased 
holder  of  a  lease  or  any  interest  therein 
shall  be  recognized  as  the  lawful 
successor  to  such  lease  or  interest  if 
evidence  of  status  as  an  heir  or  devisee 
is  furnished  in  the  form  of — 

(1)  A  certified  copy  of  an  appropriate 
order  or  decree  of  the  court  having 
jurisdiction  over  the  distribution  of  the 
estate,  or 

(2)  If  no  court  action  is  necessary,  the 
statements  of  two  disinterested  parties 
having  knowledge  of  the  fact  or  a 
certified  copy  of  the  will. 

(c)  The  heirs  or  devisees  shall  file 
statements  that  they  are  the  persons 
named  as  successors  to  the  estate  with 
evidence  of  their  qualifications  to  hold 
such  lease  or  interest  therein. 

(d)  In  the  event  an  heir  or  devisee  is 
unable  to  qualify  to  hold  the  lease  or 
interest,  the  heir  or  devisee  shall  be 
recognized  as  the  lawful  successor  of 
the  deceased  and  be  entitled  to  hold  the 
lease  for  a  period  not  to  exceed  2  years 
from  the  date  of  death  of  the 
predecessor  in  interest. 

(e)  Each  obligation  under  any  lease 
and  under  the  regulations  in  this  part 
shall  inure  to  the  heirs,  executors, 
administrators,  successors,  or  assignees 
of  the  lease. 

§  28 1 .42    Effect  of  assignment  on 
particular  lease. 

(a)  When  an  assignment  is  made  of  all 
the  record  title  to  a  portion  of  the 
acreage  in  a  lease,  the  assigned  and 
retained  portions  of  the  lease  area 
become  segregated  into  separate  and 
distinct  leases.  In  such  a  case,  the 
assignee  becomes  a  lessee  of  the 
Government  as  to  the  segregated  tract 
that  is  the  subject  of  the  assignment  and 
is  bound  by  the  terms  of  the  lease  as 
though  the  lease  had  been  obtained  from 
the  United  States  in  the  assignee's  own 
name,  and  the  assignment,  after  its 
approval,  shall  be  the  basis  of  a  new 
record.  Royalty,  minimum  royalty,  and 
annual  rental  provisions  of  the  lease 
shall  apply  separately  to  each 
segregated  portion. 

(b)  Each  lease  of  an  OCS  mineral 
created  by  the  segregation  of  a  lease 
under  paragraph  (a)  of  this  section  shall 
continue  in  full  force  and  effect  for  the 
remainder  of  the  primary  term  of  the 


original  lease  and  so  long  thereafter  as 
minerals  are  produced  from  the  portion 
of  the  lease  created  by  segregation  in 
accordance  with  operations  approved 
by  the  Director  or  the  lessee  is 
otherwise  in  compliance  with  provisions 
of  the  lease  or  regulations  for  earning 
the  continuation  of  the  lease  in  effect. 

§  281.43    Effect  of  suspensions  on  lease 
term. 

(a)  If  the  Director  orders  the 
suspension  of  either  operations  or 
production,  or  both,  with  respect  to  any 
lease  in  its  primary  term,  the  primary 
term  of  the  lease  shall  be  extended  by  a 
period  of  time  equivalent  to  the  period 
of  the  directed  suspension. 

(b)  If  the  Director  orders  or  approves 
the  suspension  of  either  operations  or 
production,  or  both,  with  respect  to  any 
lease  that  is  in  force  beyond  its  primary 
term,  the  term  of  the  lease  shall  not  be 
deemed  to  expire  so  long  as  the 
suspension  remains  in  effect. 

Subpart  E— Termination  of  Leases 

§281.46    Relinquistiment  of  leases  of  parts 
of  leases. 

(a)  A  lease  or  any  part  thereof  may  be 
surrendered  by  the  record  title  holder  by 
filing  a  written  relinquishment  with  the 
Director.  A  relinquishment  shall  take 
effect  on  the  date  it  is  filed  subject  to 
the  continued  obligation  of  the  lessee 
and  the  surety  to: 

(1)  make  all  payments  due,  including 
any  accrued  rentals  and  royalties;  and 

(2)  abandon  all  operations,  remove  all 
facilities,  and  clear  the  land  to  be 
relinquished  to  the  satisfaction  of  the 
Director. 

(b)  Upon  relinquishment  of  a  lease, 
the  data  and  information  acquired  on 
the  lease  will  no  longer  be  held 
confidential  and  will  be  available  to  the 
public. 

§  281.47    Cancellation  of  leases. 

(a)  Whenever  the  owner  of  a 
nonproducing  lease  fails  to  comply  with 
any  of  the  provisions  of  the  Act,  the 
lease,  or  the  regulations  issued  under 
the  Act,  and  the  default  continues  for  a 
period  of  30  days  after  mailing  of  notice 
by  registered  or  certified  letter  to  the 
lease  owner  at  the  owner's  record  post 
office  address,  the  Secretary  may  cancel 
the  lease  pursuant  to  section  5(c)  of  the 
Act.  and  the  lessee  shall  not  be  entitled 
to  compensation.  Any  such  cancellation 
is  subject  to  judicial  review  as  provided 
by  section  23(b)  of  the  Act. 

(b)  Whenever  the  owner  of  any 
producing  lease  fails  to  comply  with  any 
of  the  provisions  of  the  Act,  the  lease,  or 
the  regulations  issued  under  the  Act,  the 
Secretary  may  cancel  the  lease  only 
after  judicial  proceedings  pursuant  to 


section  5(d)  of  the  Act.  and  the  lessee 
shall  not  be  entitled  to  compensation.  - 

(c)  Any  lease  issued  under  the  Act, 
whether  producing  or  not,  may  be 
canceled  by  the  Secretary  upon  proof 
that  it  was  obtained  by  fraud  or 
misrepresentation  and  after  notice  and 
opportunity  to  be  heard  has  been 
afforded  to  the  lessee. 

(d)  The  Secretary  may  cancel  a  lease 
in  accordance  with  the  following: 

(1)  Cancellation  may  occur  at  any 
time  if  the  Secretary  determines  after  a 
hearing  that — 

(i)  Continued  activity  pursuant  to  such 
lease  would  probably  cause  serious 
harm  or  damage  to  life  (including  fish 
and  other  aquatic  life),  to  property,  to 
any  mineral  (in  areas  leased  or  not 
leased),  to  the  national  security  or 
defense,  or  to  the  marine,  coastal,  or 
human  environment; 

(ii)  The  threat  of  harm  or  damage  will 
not  disappear  or  decrease  to  an 
acceptable  extent  within  a  reasonable 
period  of  time;  and 

(iii)  The  advantages  of  cancellation 
outweigh  the  advantages  of  continuing 
such  lease  In  force. 

(2)  Cancellation  shall  not  occur  unless 
and  until  operations  under  such  lease 
shall  have  been  under  suspension  or 
temporary  prohibition  by  the  Secretary, 
with  due  extension  of  any  lease  term 
continuously  for  a  period  of  5  years,  or 
for  a  lesser  period  upon  request  of  the 
lessee; 

(3)  Cancellation  shall  entitle  the 
lessee  to  receive  such  compensation  as 
is  shown  to  the  Secretary  as  being  equal 
to  the  lesser  of — 

(i)  The  fair  value  of  the  canceled 
rights  as  the  date  of  cancellation,  taking 
account  of  both  anticipated  revenues 
from  the  lease  and  anticipated  costs, 
including  costs  of  compliance  with  all 
applicable  regulations  and  operating 
orders,  liability  for  cleanup  costs  or 
damages,  or  both,  and  all  other  costs 
reasonably  anticipated  on  the  lease,  or 

(ii)  The  excess,  if  any,  over  the 
lessee's  revenues  from  the  lease  (plus 
interest  thereon  from  the  date  of  receipt 
to  date  of  reimbursmen*)  of  all 
consideration  paid  for  the  lease  and  all 
direct  expenditures  made  by  the  lessee 
after  the  date  of  issuance  of  such  lease 
and  in  connection  with  exploration  or 
development,  or  both,  pursuant  to  the 
lease  (plus  interest  on  such 
consideration  and  such  expenditures 
from  date  of  payment  to  date  of 
reimbursement),  except  that  (a)  with 
respect  to  leases  issued  before 
September  18, 1978,  such  compensation 
shall  be  equal  to  the  amount  specified  in 
paragraph  (d)(3)(i)  of  this  section;  and 
(b)  in  the  case  of  joint  leases  which  are 
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canceled  due  to  the  failure  of  one  or 
more  partners  to  exercise  due  diligence, 
the  innocent  parties  shall  have  the  right 
to  seek  damages  for  such  loss  from  the 
responsible  party  or  parties  and  the 
right  to  acquire  the  interests  of  the 
negligent  party  or  parties  and  be  issued 
the  lease  in  question. 
|FR  Doc.  88-18479  Filed  8-17-88;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  282 

Operations  in  the  Outer  Continental 
Shelf  for  Minerals  Other  Than  Oil,  Gas, 
and  Sulphur 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  proposed  rule  would 
establish  a  separate  set  of  general 
regulations  designed  to  govern  postlease 
discovery,  delineation,  development, 
and  production  of  minerals  other  than 
oil.  gas,  and  sulphur  within  the  Outer 
Continental  Shelf  (OCS)  of  the  United 
States.  The  proposed  rule  recognizes  the 
special  circumstances,  issues,  and 
requirements  associated  with  those  OCS 
minerals.  If  establishes  practices  and 
procedures  for  wise  management  of 
OCS  resources,  allowing  balanced 
orderly  postlease  discovery,  delineation, 
development,  and  production  of 
minerals  other  than  oil,  gas,  and  sulphur, 
while  protecting  the  human,  marine,  and 
coastal  environments;  preserving  and 
maintaining  free  enterprise  competition; 
and  minimizing  or  eliminating  conflicts 
between  OCS  mineral  activities  and 
other  users  and  uses  of  the  OCS. 
Specific  requirements  applicable  to  the 
specific  mineral  resources  that  are  to  be 
offered  for  lease  would  be  included  in 
the  leasing  notice  at  the  time  tracts  on 
the  OCS  are  offered  for  lease.  The  rule 
would  be  the  third  and  final  in  a  series 
of  rules  implementing  a  comprehensive 
leasing  and  regulatory  program  for  OCS 
minerals  other  than  oil,  gas,  and  sulphur. 
DATE:  Comments  must  be  hand 
delivered  or  postmarked  no  later  than 
October  3, 1988. 

ADDRESS:  Comments  should  be  mailed 
or  hand  delivered  to  the  Department  of 
the  Interior;  Minerals  Management 
Service;  12203  Sunrise  Valley  Drive, 
Mail  Stop  646,  Reston,  Virginia  22091; 
Attention:  Gerald  D.  Rhodes,  telephone 
(703)  648-7816,  (FTS)  959-7816. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  V.  Mirabella;  Branch  of  Rules, 
Orders,  and  Standards;  Minerals 
Management  Service;  12203  Sunrise 
Valley  Drive;  Mail  Stop  646;  Reston, 
Virginia  22091;  telephone  (703)  648-7816, 
(FTS)  959-7816. 

SUPPLEMENTARY  INFORMATION: 

Synopsis 

The  Minerals  Management  Service 
(MMS)  is  establishing  a  separate 
regulatory  regime  governing  activities 
associated  with  prelease  prospecting, 
leasing,  and  operating  activities 


associated  with  production  of  minerals 
other  than  oil,  gas,  and  sulphur.  The  new 
regulations  are  designed  in  recognition 
of  the  differences  between  the  OCS 
activities  associated  with  the  discovery, 
development,  and  production  of  oil,  gas, 
and  sulphur  and  those  associated  with 
minerals  other  than  oil,  gas,  and  sulphur. 
These  regulations  address  issues 
identified  by  MMS  as  well  as  issues 
raised  by  representatives  of  industry 
(potential  OCS  mineral  lessees),  other 
Federal  Agencies,  State  and  local 
governments,  and  the  public.  To 
accomplish  this  goal,  it  was  felt  that  the 
new  regulatory  regime  should  be 
designed  to  do  the  following: 

(1)  Recognize  the  special 
circumstances,  issues,  and  requirements 
associated  with  the  discovery, 
development,  and  production  of  OCS 
minerals  other  than  oil,  gas,  and  sulphur; 

(2)  Assure  that  States,  and  through  the 
States  local  governments,  which  are 
directly  affected  by  OCS  mineral  mining 
activities  are  provided  an  opportunity 
for  consultation  and  coordination  on 
policy  and  planning  decisions  relating  to 
the  management  of  OCS  resources; 

(3)  Avoid  or  minimize  conflicts 
between  OCS  mineral  mining  activities 
and  other  users  and  uses  of  OCS 
resources; 

(4)  Balance  orderly  mineral  resource 
development  with  protection  of  the 
human,  marine,  and  coastal 
environments; 

(5)  Insure  the  public  a  fair  and 
equitable  return  on  the  resources  of  the 
OCS; 

(6)  Preserve  and  maintain  free 
enterprise  competition; 

(7)  Encourage  development  of  new 
and  improved  technology  for  producing 
OCS  mineral  resources  other  than  oil, 
gas,  and  sulphur  which  will  avoid  or 
minimize  risk  of  damage  to  the  human, 
marine,  and  coastal  environments;  and 

(8)  Establish  practices  and  procedures 
for  postlease  mineral  activities  and  wise 
management  of  the  natural  resources  of 
the  OCS. 

This  proposed  rule  is  designed  to 
govern  postlease  activities  to  discover, 
develop,  produce,  and  process  OCS 
minerals  other  than  oil,  gas,  and  sulphur. 

A  final  rule  is  to  be  published  as  the 
first  part  of  the  regulatory  regime  to 
govern  OCS  mineral  mining  activities.  It 
establishes  practices  and  procedures 
specific  to  prelease  activities  associated 
with  geological  and  geophysical  [G&Gj 
exploration  and  scientific  research  for 
OCS  minerals  other  than  oil,  gas,  and 
sulphur.  Regulations  are  also  being 
proposed  to  govern  the  leasing  of  such 
OCS  minerals. 


Background 

On  September  28. 1945.  the  United 
States  declared  its  jurisdiction  over  the 
natural  resources  of  the  continental 
shelf  with  the  Truman  Proclamation, 
"Policy  of  the  United  States  with 
Respect  to  the  Natural  Resources  of  the 
Subsoil  and  Seabed  on  the  Continental 
Shelf."  At  the  same  tim.e,  President 
Truman  placed  these  natural  resources 
under  the  jurisdiction  of  the  Secretary  of 
the  Interior  (Secretary)  by  Executive 
Order  pending  enactment  of  legislation. 
Congress  passed  the  OCS  Lands  Act 
(OCSLA)  in  1953  and  delegated  the 
administration  of  the  OCS  mineral 
resources  of  the  United  States  t-i  the 
Department  of  the  Interior  (DOI),  Jsiving 
legislative  expression  to  the  Truman 
Proclamation.  Section  8(k)  of  the  OCSLA 
provides  specific  legal  authority  for 
leasing  minerals  other  than  oil,  gas,  and 
sulphur  in  the  OCS.  Used  in  conjunction 
with  other  applicable  sections  of  the 
OCSLA  and  other  laws,  this  authority 
provides  the  Secretary  with  adequate 
flexibility  and  guidelines  to  administer 
an  OCS  minerals  mining  program. 

This  proposed  rule  is  an  action  within 
the  statutory  authority  of  DOI  and  is 
intended  to  promote  and  encourage 
private  enterprise  in  the  development  of 
economically  sound  and  stable  domestic 
materials  industries  in  the  United  States 
which  provides  the  appropriate  level  of 
protection  for  the  human,  marine,  and 
coastal  environments. 

Under  the  National  Materials  and 
Minerals  Policy,  Research,  and 
Development  Act  of  1980  (30  U.S.C.  1601 
et  seq.],  the  President  is  "*  *  *  to 
encourage  Federal  agencies  to  facilitate 
availability  of  domestic  resources  to 
meet  critical  needs."  The  statute  further 
mandates  that  the  President  direct 
"*  *  *  the  Secretary  of  the  Interior  to 
act  immediately  within  the  Department's 
statutory  authority  to  attain  the  goals 
contained  in  section  21a  of  this 
title  *  *  *."  Section  21a  of  the  Mining 
and  Minerals  Policy  Act  of  1970  (30 
U.S.C.  21a)  provides  as  follows: 

The  Congress  declares  that  it  is  the 
continuing  policy  of  the  Federal  Government 
in  the  national  interest  to  foster  and 
encourage  private  enterprise  in  (1)  the 
development  of  economically  sound  and 
stable  domestic  mining,  minerals,  metal  and 
mineral  reclamation  industries,  [and]  (2)  the 
orderly  and  economic  development  of 
domestic  mineral  resources,  reserves,  and 
reclamation  of  metals  and  minerals  to  help 
assure  satisfaction  of  industrial,  security  and 
environmental  needs.  *  *  *. 

President  Reagan  reemphasizcd  these 
themes  in  April  1982  by  stating  in  the 
National  Minerals  and  Materials 
Program  Plan  that  this  country  will  seek 
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to  reduce  its  dependence  on  imported 
minerals  by  eliminating  barriers  to  the 
development  of  marine  mineral 
resources.  The  MMS  believes  that 
issuance  of  comprehensive  regulations 
for  the  guidance  of  activities  associated 
with  OCS  mineral  discovery, 
development,  and  production  which 
recognizes  the  need  for  protection  of  the 
environment  and  avoidance  of 
unnecessary  conflicts  with  other  users 
of  the  oceans  is  in  full  accord  with 
Federal  policies.  Implementation  of  the 
proposed  rule  is  appropriate  in  view  of 
the  resource  potential  in  areas  of  U.S. 
jurisdiction  and  the  long  lead  times 
projected  for  development  of  certain 
OCS  minerals  other  than  oil,  gas,  and 
sulphur. 

The  lack  of  comprehensive  regulations 
applicable  to  the  discovery,  delineation. 


development,  and  production  of 
minerals  other  than  oil,  gas,  and  sulphur 
from  the  OCS  may  have  inhitiited 
interest  in  development  of  a  domestic 
marine  mining  industry.  This  has  not 
been  the  case  in  Europe  and  Asia  where 
vigorous  marine  mining  industries  have 
developed  with  government  regulation. 
This  proposed  rule  is  intended  to  dispel 
uncertainty  and  demonstrate 
governmental  commitment  to  OCS 
minerals  development  and  production. 
Regulations  in  30  CFR  Parts  251  and  256 
are  presently  applicable  to  prelease 
G&G  exploration  and  scientific  research 
activities  and  to  the  leasing  of  all  OCS 
minerals.  However,  those  existing 
regulations  were  designed  primarily  for 
oil  and  gas  and  to  a  lesser  degree 
sulphur,  and  MMS  believes  that  there  is 
a  need  for  regulations  which  are  more 


specifically  designed  for  use  with  OCS 
minerals  other  than  oil,  gas,  and  sulphur. 
For  such  minerals,  leasing  and  operating 
criteria  with  respect  to  lease  size,  lease 
terms,  life  of  a  lease,  rentals,  royalties, 
and  operating  conditions  can  be 
substantially  different  from  those  th;it 
are  associated  with  oil,  gas,  and  sulphur. 
In  the  United  States,  industry  interest 
in  OCS  mining  has  been  focused  on  gold 
and  other  heavy  mineral  placers, 
stiategic  minerals,  sand  and  gravel,  and 
phosphorite.  On  March  11, 1988.  the 
MMS  published  a  Request  for  Comments 
and  Nominations  for  a  Lease  Sale  in 
Norton  Sound  in  the  Federal  Register  (53 
FR  8134).  Table  1  lists  the  permits  that 
have  been  isued  under  existing 
regulations  by  MMS  and  its  predecessor 
Agencies  to  allow  prospecting  for  OCS 
minerals  other  than  oil,  gas,  and  sulphur. 


Table  1.— Geological  and  Geophysical  Permits  Issued  by  DOI  to  Prospect  for  OCS  Minerals  Other  Than  Oil,  Gas,  and 

Sulphur 


OCS  region 


Permittee 


Mirierals  of  interest 


Year 


Atlantic 

Pacific 

Do 

Atlantic 

Do 

Pacific 

Atlantic 

Gulf  of  Mexico. 
Alaska 

Do 

Do 

Do 

Do 

Do" 

Do' 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do* 

Do* 

Do" 

Do 

Do 

Do 

Do 

Do 

Do 

Oo- 

Do 

Do* 

Do 

Do 

Do 

Do 

Do 

Do 

Atlantic' 

Do" 

Pacific 

Alaska"" 

Atlantic 


Newport  News  Shipbuilding. 

Ocean  Resources,  Inc 

Bear  Creek  Mining  Co 

Global  Marine,  Inc 

Ocean  International,  Inc 

Global  Manne.  Inc 

Deepsea  Ventures,  Inc 

Radclift  Materials.  Inc 

Harding  Lawson 

Sohio 

Tenneco 

Geocubic 

do 

Woodward 

do 

SohIo 

Dames  &  Moore 

do , 

Harding  Lawson 

do 

do 

McClelland 

do 

Harding  Lawson 

do 

Ertec 

Harding  Lawson 

do 

do 

MTS 

Comap 

do 

Soliio 

do 

Harding  Lawson 

Union 

McClelland 

do 

Harding  Lawson 

....  do  


Ptiosphate 

Ptiosphorite 

do 

Sand  and  gravel 

Heavy  minerals 

Sand  and  gravel 

Manganese  nodules.. 

Sand  and  gravel 

do 


..ok)., 
..do. 
..do., 
..do. 
..do. 
..do. 
..do., 
..do. 
..do. 
..do. 
..do. 
..do. 
..do., 
..do. 
..do. 
..do.. 
..do., 
..do. 
..do. 
..do. 
..do.. 
..do., 
..do.. 
..do., 
..do. 
..do. 
..do. 
..do. 
..do., 
.do., 
..do. 


E.I,  Du  Pont  de  Nemours  &  Company.  Inc Heavy  minerals  . 


Assoc'?leo  Minerals  Co . 

East-West  Center 

InspiMtion  Gold.  Inc.. 
Geomarex 


do 

Cobaltr'ch  crusts . 
Heavy  minerals  .... 
Carbonate  sands,. 


1966 
1967 
1967 
1969 
1969 
1969 
1970 
1975 
1982 
1982 
1382 
1983 
1983 
1983 
1983 
1983 
1983 
1983 
1983 
1983 
1983 
1983 
1983 
1984 
1984 
19S4 
1984 
19S4 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1934 
1984 
1984 
1985 
1986 
1986 
1986 
1986 
198 
1987 


'  No  geological  or  geophysical  data  acquisition  activities  ware  initiated  under  these  permits. 
'  Two  separate  permits  were  issued,  one  for  geological  wo.k  and  one  for  geophystcai  woik. 
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Gold  is  being  recovered  from  placer 
deposits  in  Alaska's  State  waters  near 
Nome.  Sand  and  gravel  are  being 
produced  from  Lake  Erie  and  in  Long 
Island  Sound  and  New  York  Harbor  in 
New  York's  and  New  Jersey's  State 
waters.  Interest  has  been  expressed  in 
acquiring  prospecting  permits  for  sand 
and  gravel  in  Federal  offshore  waters. 

Due  to  the  growing  interest  in  OCS 
minerals,  MMS  is  working  closely  with 
the  Bureau  of  Mines  (BOM)  to  assess  the 
economic  feasibility  on  mining  OSC 
minerals  other  than  oil,  gas,  and  sulphur. 
Two  studies  dealing  with  sand  and 
gravel  and  heavy  minerals  were 
completed  in  early  1987.  The  studies  are 
"An  Economic  Reconnaissance  of 
Selected  Sand  and  Gravel  Deposits  in 
the  U.S.  Exclusive  Economic  Zone," 
Open  File  Report  3-87,  and  "An 
Economic  Reconnaissance  of  Selected 
Heavy  Mineral  Placer  Deposits  in  the 
U.S.  Exclusive  Economic  Zone,"  Open 
File  Report  4-87.  Both  of  these  reports 
are  available  from  the  Bureau  of  Mines, 
Division  of  Minerals  Availability,  2401  E 
Street,  NW.,  Washington,  DC  20241. 
Preliminary  indications  are  that  heavy 
mineral  placers,  sand  and  gravel,  and 
precious  metal  placers  in  near-shore 
waters  have  the  greatest  potential  for 
near  term  development.  Other  published 
studies  on  OCS  minerals  include  the 
evaluation  of  cobalt-rich  manganese 
crusts,  polymetallic  sulfides,  and 
phosphorites. 

The  MMS  is  working  closely  with  a 
number  of  co.T't.il  States  through  joint 
State/Feder-.l  task  forces  and  other 
arrangements  fo  study  the  engineering, 
economic,  and  environmental  aspects 
associated  wit^  niarine  mining.  A 
spot;ial  workirg  group  with  Alaska  and 
5  task  forces  have  been  established 
involving  9  cOftc^dl  Slates:  Hawaii; 
Oregon  and  California;  Georgia;  North 
Carolina:  ar.d  AUbama,  Louisiana, 
Mississippi,  ar  d  Texas. 

Most  mineral  acdvity  on  continental 
shelves  is  for  :ar.d  and  gravel  for  use  as 
construction  aggregate  and  fill.  The  most 
extensive  marine  sand  mining  occurs  in 
Japan  where  approximately  1,000  small 
dredges  prod'Jce  60  to  70  million  tuns  of 
sand  (and  sen  o  ^^ravel)  annually  for  use 
in  concrete  a«,  well  as  for  fill.  This  is 
about  one-fifth  o^  all  sand  and  gravel 
mined  in  Japar.. 

The  other  major  sand  and  gruvel 
mining  area  ir>  AKe  world  is  northern 
Europe,  in  the  North  Sea  and  English 
Channel,  where  about  100  dredges 
annually  produce  40  to  50  million  tons  of 
sand  and  gravel,  largely  for  use  as 
concrete  aggregdte.  The  United 
Kingdom,  the  Netherlands,  Denmark, 
and  France  have  been  the  major 
producers.  The  United  Kingdom  obtains 


an  estimated  15  percent  of  its  total 
concrete  aggregate  by  marine  mining. 

Next  to  sand  and  gravel,  the  largest 
marine  mining  operations  are  for  tin  in 
Indonesia  and  Thailand  where 
significant  production  results  from 
seabed  dredging  and  where  continued 
exploration  and  development  can  be 
anticipated.  In  Thailand,  large-scale 
marine  tin  mining  operations  account  for 
half  of  that  nation's  production  which 
totaled  37,000  metric  tons  (tin  content)  in 
1986. 

Phosphorite  deposits  also  hold 
promise  for  development  in  the  near 
term.  One  of  the  most  promising 
prospects  are  the  phosphorite  deposits 
of  the  Chatham  Rise  east  of  New 
Zealand.  A  New  Zealand  company, 
Fletcher  Challenge,  has  explored  the 
deposits  on  the  Chatham  Rise  in 
association  with  two  West  German 
firms,  Preusp.-ig  and  Salzgilter.  It  has 
been  reported  that  German  mining 
engineers  are  designing  mining 
equipment  to  recover  these  deposits 
which  lie  in  1,200  feet  of  water.  Other 
prospective  phosphorite  deposits  are 
located  off  the  West  Coast  of  Africa. 
These  deposits  have  been  under 
investigation  by  a  French  firm. 

A  major  deep  ocean  project  in  the  Red 
Sea  now  under  consideration  is  the 
development  of  metalliferous  muds 
containing  zinc,  copper,  and  silver  in 
6,500  feet  of  water.  This  project  is  now 
entering  the  pilot  stage  of  production 
that  will  involve  a  5-year  investigation 
of  mining  and  processing  strategies.  A 
Saudi/Sudanese  joint  commission  is 
managing  the  project  with  technical 
assistance  being  provided  by  German 
and  French  firms. 

Exploration  activity  for  manganese 
nodules  is  also  continuing,  at  a  pace 
significantly  reduced  from  the  1970"s,  in 
international  waters  in  the  Clarion- 
Clipperton  fracture  zone  in  the 
northeastern  equatorial  region  of  the 
Pacific  Ocean. 

The  West  Gorman  firm,  Preussag.  in 
cooperation  with  Japanese  and  U.S. 
firms,  is  also  conducting  detailed 
investigations  of  cobalt-rich  manganese 
crusts  in  the  Hawaiian  Archipelago  and 
Johnston  Island  Exclusive  Economic 
Zone  (EEZ)  as  well  as  other  mid-Pacific 
areas.  One  or  more  Japanese  firms  have 
been  exploring  for  polymetallic  sulfides 
in  the  Pacific  basin  for  the  past  2  years 
and  have  now  added  cobalt-rich 
manganese  crusts  in  mid-Pacific  areas  to 
their  exploration  objectives. 

Minerals  other  than  oil,  gas,  and 
sulphur  in  the  OCS  include  over  80 
different  commodities,  including  a 
number  of  strategic  minerals  with 
limited  domestic  availability.  Although 
OCS  resource  data  are  limited. 


estimated  quantities  of  minerals 
associated  with  cobalt-rich  manganese 
crusts  would  appreciably  increase  the 
U.S.  reserve  base  for  strategic  materials 
such  as  cobalt,  nickel,  and  manganese. 
Existing  world  ore  reserves  of  these 
minerals  are  adequate  for  the 
foreseeable  future,  but  they  are 
controlled  by  relatively  few  producer 
countries  that  could  potentially  have 
leverage  over  commodity  prices. 

The  OCS  deposits  that  have  nearer 
term  economic  potential  include  heavy 
mineral  placers  containing  gold, 
chromium,  platinum-group  minerals,  tin, 
and  titanium,  as  well  as  sand  and  gravel 
for  construction  material.  Phosphorite 
crusts  and  nodules,  as  well  as  extensive 
bedded  deposits  off  the  U.S.  east  coast, 
are  a  potential  future  source  of 
phosphate — now  a  major  U.S.  mineral 
export  and  an  essential  mineral  import 
to  many  world  agricultural  regions. 

The  OCS  polymetallic  sulfide  deposits 
containing  zinc,  copper,  lead,  silver,  and 
other  metals  have  long-term  but  little 
near-term  potential  as  they  pose  new 
mining  problems  and  must  compete  with 
a  large  number  of  alternative  onshore 
domestic  and  foreign  sources.  Economic 
production  from  OCS  deposits,  as  in 
onshore  deposits,  is  ultimately 
dependent  upon  cost-competitive  mining 
systems,  ore  grade,  and  commodity 
markets. 

The"MMS  recognizes  the  potential  for 
adverse  environmental  im.pacts  as  a 
result  of  OCS  mineral  activities.  These 
possible  impacts  will  be  identified  and 
appropriate  mitigation  measures 
determined  as  part  of  DOI's 
environmental  review  process.  Some 
potential  impacts  that  may  be 
postulated  now  will  never  come  to  pass 
as  experience  provides  added 
knowledge  and  modifies  expectations 
and  practices.  Under  DOI's  case-by-case 
approach,  issues  common  to  all  forms  of 
OCS  mining  and  all  commodities  will  be 
covered  by  regulations  governing  G&G 
prosepcting,  scientific  research,  leasing, 
and  operations.  Using  this  case-by-case 
approach,  mitigation  measures  can  be 
defined  with  specificity  as  mineral 
resource  targets  are  identified  and 
recovery  methods  are  proposed. 
Commodity-specific  issues  will  be 
covered  by  specially  designed  lease 
stipulations  specified  at  the  time  the 
OCS  minerals  are  offered  for  lease.  Site- 
specific  issues  identified  after  the 
issuance  of  a  lease  will  be  addressed 
through  conditions  of  approval  for  the 
conduct  of  postlease  operations.  Based 
on  this  approach  and  information 
obtained  as  a  result  of  MMS's 
Environmental  Studies  Program  (ESP), 
MMS  believes  that  protection  of  the 
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environment  can  be  compatible  with  the 
recovery  of  minerals  from  the  OCS. 

The  MMS  has  prepared  OCS  Report 
No.  87-0035,  "Environmental  Effects 
Overview:  Marine  Mining  on  the  Outer 
Continental  Shelf,"  to  provide  the  public 
with  an  early  overview  of  the  likely 
mining  activities  and  potential  impacts 
on  the  environment  resulting  from  OCS 
mining  operations.  The  likely  mining 
activities  and  their  potential  impacts 
will  be  covered  in  more  detail  in  the 
environmental  evaluations  carried  out 
as  part  of  the  decisionmaking  process 
for  all  phases  of  OCS  mining. 

Detailed  coverage  of  potential 
environmental  issues  is  not  practicable 
at  this  point  since  may  uncertainties 
remain  at  this  early  stage  with  respect  to 
the  nature,  magnitude,  location,  and  rate 
of  future  mining.  Many  types  of  ore 
deposits  exist  in  a  variety  of 
environmental  settings  requiring  a 
diverse  set  of  mining  technologies.  This 
raises  questions  whether  a  meaningful 
assessment  can  be  conducted  at  this 
time.  However,  this  regulatory  program 
is  designed  to  ensure  that  environmental 
evaluations  will  be  prepared  prior  to 
approval  of  postlease  operations. 

Further,  through  the  National 
Environmental  Policy  Act  (NEPA) 
process,  MMS's  preparation  of  prelease 
environmental  evaluations  addressing 
proposals  to  lease  commodities  in 
identified  areas  will  provide  a  series  of 


opportunities  for  public  involvement  in 
the  evaluation  of  environmental 
impacts.  It  is  anticipated  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  in  connection  with  the 
decision  to  hold  the  first  lease  sale  in  an 
area.  The  additional  site-specific  and 
technology-specific  environmental 
evaluations  which  will  be  conducted 
with  respect  to  proposed  postlease 
operations  will  provide  additional 
opportunities  for  public  participation. 
Two  sale-specific  EIS's  have  been 
completed  or  are  in  the  process  of 
completion.  They  are  for  (1)  sand  and 
gravel  in  the  Beaufort  Sea  off  Alaska 
published  as  a  final  EIS  in  March  1983, 
and  (2)  cobalt-rich  manganese  crusts  in 
the  Hawaii  and  Johnston  Island  EEZ's 
published  as  a  draft  EIS.  The  notice  of 
availability  for  the  Hawaii  draft  EIS  was 
published  in  the  Federal  Register  on 
March  27, 1987  (52  PR  9958),  with  public 
comments  due  by  June  25, 1987.  The 
comment  period  was  subsequently 
reopened  from  December  10, 1987,  until 
February  8, 1988.  A  draft  EIS  for 
metalliferous  sulfides  in  the  Gorda 
Ridge  area  off  California  and  Oregon 
was  published  in  December  1983.  This 
EIS  was  cancelled  in  a  Federal  Register 
Notice  dated  March  31, 1988  (53  FR 
10447).  On  March  11. 1988,  the  MMS 
published  a  Notice  of  Intent  to  Prepare 
an  Envirorunental  Impact  Statement  in 
the  Federal  Register  (53  FR  8134)  in 


association  with  its  requests  for 
Comments  and  Nominations  for  a  Lease 
Sale  in  Norton  Sound.  Lease  sale  EIS's 
such  as  these  will  be  augmented  by 
additional  environmental 
documentation  prior  to  the  approval  of 
postlease  development  and  production 
operations. 

Program  History 

Federal  study  of  OSC  mining  began  as 
an  outgrowth  of  the  concern  with 
mineral  shortages  during  and  after 
World  War  II  and  the  Korean  Conflict. 
In  the  early  1950"s,  President  Truman 
created  the  Paley  Commission  to 
investigate  means  to  avoid  shortages. 
This  was  followed  by  major  studies  by 
the  National  Academy  of  Sciences 
(NAS),  the  National  Academy  of 
Engineering  (NAE).  and  others  which 
further  focused  attention  on  the  critical 
nature  of  steadily  declining  mineral 
resources  in  terms  of  U.S.  and  foreign 
supplies.  U.S.  vulnerability,  and  national 
goals. 

During  the  period  of  1958  through 
1988,  seven  lease  offerings  were 
completed  for  salt,  sulphur,  and 
phosphate  minerals  using  the 
regulations  promulgated  under  the 
OCSLA  as  a  basis  for  the  actions.  Over 
S54  million  were  received  by  the  Federal 
Government  in  bonuses  and  rents  during 
this  period  (see  Table  2). 


TABL£2 

Gulf  of  Mexico  Salt  and  Sulphur  Lease  Offerings 


Lease  ottering 


Date  of 
offering 


Location 


No.  of 
tracts 
ottered 


Acres 
offered 


No.  of 

tracts  bid 

on 


Total 

bonus  high 

bid 


No  of 
tracts 
leased 


No.  of  bids 
rejected 


No  of  bids 
received 


1 

e 

13.... 
17... 
20... 

s/s.. 


10/23/54 
5/19/60 

12/14/65 
9/05/67 
5/13/69 
2/24/88 


SuI-LA 

Sa-LA 

Sul-TX 

Sa-LA 

Sul-LA 

Sul-CGOM . 


Totals . 


108 
10 

658 
8 

120 
51 

955 


523,630 

22,085 

957,520 

16,995 

165,605 

593,971 

2,2''9,806 


5 

1 

50 

1 

38 

14 

109 


$1,233,500 

75,250 

33,740.309 

30,564 

3,678,045 

15,149,327 

53,906.995 


5 

1 

50 

1 

4 

14 

75 


0 
0 
0 
0 

34 
0 

34 


5 

1 

113 

1 

43 

20 

183 


Total  Amount  of  All  Bids  Received  for  All  Lease  Offerings— 582,527,068. 
Total  Amount  of  All  Rentals  for  All  Lease  Offerings— $297,860. 


Pacific  Phosphate  Lease  Offering 


Lease  offering 

°Z.%                   Location 

No.  Of 
tracts 
offered 

Acres 
offered 

No  of              Total              No  of      '  ^.   -,  f,,^,  ,  f..  -,  f„rte 
tractsbid       bonus^high         uacU       ^  Te,^,^  !  ^°ec°e?ef 

PH  

12/15/61 

So-CA 

16 

80  640 

1 
6        $122  000  1                   6                     0                     6 

Total  Amount  of  All  Bids  Received— SI 22.000 

(Total  twnuses  (and  rentals)  were  refunded  due  to  discovery  of  unexploded  Naval  projectiles  on  ocean  floor ) 


In  its  1970  report  to  Congress,  the 
Public  Land  Law  Review  Commission 
(Commission)  concluded  that  the 
regulations  associated  with  the  OCSLA, 
designed  primarily  for  oil  and  gas 


development,  were  not  conducive  lo  the 
development  of  other  minerals.  The 
Commission  also  stated  that  a  location 
system  is  not  desirable  and  that 
competitive  bidding  procedures  should 


be  utilized  where  competition  is  known 
to  exist.  The  rules  being  proposed  for 
the  leasing  of  OCS  minerals  other  than 
oil,  gas,  and  sulphur  are  consistent  with 
the  Commission's  report.  The  benefits  of 
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leasing  were  reiterated  in  1975  by  the 
NAS/NAE  Planef  on  Operational  Safety 
in  Marine  Mining  in  its  comprehensive 
report  entitled  "Mining  in  the  Outer 
Continental  Shelf  and  the  E)eep  Ocean." 
This  study  exammed  basic  issues 
including  the  importance  and  potential 
of  OCS  mining,  mining  technotogy. 
environmental  protection  and  safety, 
regulations,  and  leasing.  The  panel 
recommended  that  operations  be 
undertaken  in  re|iresentative  areas. 

Draft  DCS  hard  minerals  leasing  and 
postlease  operatiag  regulations  and  a 
draft  EIS  were  pubUshed  in  1974. 
Following  pablic  comment.  E)OI 
undertook  a  series  of  actions 
culminating  ia  the  pcesent  policy  of 
leasing  on  a  case-by-case  basis  m 
consultation  with  adjacent  States.  A 
proposed  kmg-range  program  for 
resource  evatuation  and  lease 
management  was  drawn  up  by  the  IJ.S. 
Geological  Survey  (USG&)  m  1974  but 
was  not  funded. 

In  November  1377.  the  Directors  of  the 
uses  and  the  Btireau  of  Land 
Management  [BLM]  recommended 
establishment  of  an  inter- Agency  task 
force  to  develop  poHcy 
recommendations  for  leasing  OCS 
minerals  other  than  oil,  gas,  and  sulphur. 
The  resulting  Program  FeasibiHty 
Document,  pubKshed  in  1979  with  18 
technical  appendices,  concluded  that 
sufficient  national  interest  and 
economic  incentives  existed  to  support 
selected  commercial-scale  mining  in  the 
OCS. 

On  January  19. 1982,  DOI  announced 
approval  of  the  development  of  a  leasing 
program  for  OCS  minerals  other  than 
oil,  gas,  and  sulphur  on  a  case-by-case 
basis.  The  Secretary  published  a  Notice 
of  interpretation  in  the  Federal  Register 
on  December  8, 1982  (47  PR  55313), 
relating  to  DOl's  jurisdiction  over 
minerals  other  than  oil,  gas,  and  sulphur. 
Further  clarification  was  published  on 
January  19, 1983  (48  FR  2450). 

The  case-by-case  approach  to  the 
leasing  of  OCS  minerals  other  than  nil, 
gas.  and  sulphur  was  selected  to  provide 
practical  experience  with  the  variety  of 
potentially  reservable  mineral  resources 
found  in  the  OCS.  the  different  potential 
environmental  settings,  and  the  range  of 
potential  technology  that  might  be  used. 
The  case-by-case  approach  provides  for 
management  flexibility,  opportunity  for 
effective  coastal  State  participation,  and 
comprehensive  environmental  review. 
The  regulations  will  establish  a  broad 
regulatory  framework:  the  subsequent 
lease  stipulations  will  define  site-, 
commodity-,  and  technology-specific 
requirements:  and  the  appropriate  public 
and  environmental  re\ne;v  of  leasing 
proposals  and  proposed  posilease 


operations  will  facilitate  the 
consultation  and  coordination  processes 
authorized  under  Federal  law. 

On  April  9, 1986,  MMS  published  an 
advance  Notice  of  proposed  rulemaking 
for  regulations  to  govern  postlease 
operations  (51  FR  12163J.  Responses  to 
the  advance  Notice  for  postlease 
operations  are  summarized  in  the 
section  on  PubHc  Comments  and  Agency 
Responses. 

RegulatioB  Otganizatian 

This  proposed  rule  covers  activities 
conducted  on  a  lease  for  minerals  other 
than  oil  gas,  and  snlphar  in  the  OCS. 
The  rule  is  subdivided  into  five 
subparts.  The  vast  majority  of  the 
provisions  fall  under  two  subparts. 
Subpart  B,  Jmisdiction  and 
Responsibilities  of  Director,  and  Subpart 
C,  Obligations  and  Responsibilities  of 
Lessees.  The  remaining  subparts  are 
Subpart  A,  Genersft  Subpart  D, 
Payments;  and  Subpart  E,  Appeals. 
While  many  activities  are  covered  by 
the  provisions  of  a  particular  subpart, 
some  activities  are  subject  to  provisions 
contained  in  more  than  one  subpart.  For 
example^  suspensions  of  operations  are 
addressed  in  both  Subparts  B  and  C, 
because  they  can  either  be  directed  by 
MMS  or  requested  by  a  lessee. 

The  provisions  whdch  govern  lessee 
obligations  and  responsibilities  for 
activities  to  be  carried  out  on  a  lease  are 
covered  in  Subpart  C.  Basically,  a 
lessee's  activities  will  fall  into  one  or 
more  of  three  categories:  Exploration, 
testing,  or  mining  and  processing. 
Activities  must  be  conducted  in 
accordance  with  an  approved  plan.  No 
activity  may  be  conducted  that  is  not 
included  in  the  description  of  activities 
under  an  approved  plan.  An  exception  is 
made  for  preHminary  activities;  i.e., 
those  casual-entry  activities  which  have 
little  or  no  environmental  impact  and 
which  are  necessary  to  prepare  a 
reasonable  delineation,  testing,  or 
mining  plan.  Requirements  for  the  safe 
conduct  of  mining  activities  and 
environmental  protection  and 
monitoring  are  also  in  Subpart  C.  To  aid 
the  lessee,  reporting  and  recordkeeping 
requirements  other  than  those 
associated  with  delineation,  testing,  and 
mining  plans  are  given  in  §  282.31. 

Discussion  of  Proposed  Regulations 

Provisions  of  the  proposed  rule  are 
discussed  below.  The  explanation  given 
is  designed  to  avoid  confusion  and 
provide  clarification.  Comments  are 
specifically  invited  on  the  issues 
discussed. 

Public  Participation.  Opportunities  for 
public  participation  similar  to  those  that 
are  part  of  the  prospecting  and  the 


proposed  leasing  processes  are  also 
proposed  for  inclusion  in  the  review, 
evaluation,  and  approval  process  for 
postlease  activities.  For  example,  a  site- 
specific  environmental  evaluation  will 
be  made  in  association  with  the 
technical  and  environmental  evaluation 
of  activities  proposed  in  delineation, 
testing,  and  mining  plans.  Members  of 
the  public  who  wish  to  review  and 
comnvoit  on  proposed  plans  may 
arrange  for  access  to  the  nonproprietary 
portions  of  each  plan  while  it  is  being 
evaluated  by  MMS.  Where  applicable. 
States  will  have  additional  review 
opportunitiea  under  the  Coastal  2kine 
Management  Act. 

Are  there  any  other  areas  where 
opportunities  for  public  participation 
should  be  provided? 

Data  and  information  to  be  mode 
available  to  the  public.  The  rule 
proposes  that  proprietary  GhG 
interpretations,  maps,  and  other  data 
and  information  (including  commercial 
and  financial  information)  required  to  be 
submitted  under  the  proposed  rule  will 
be  protected  from  unauthorized  release 
so  long  as  the  lease  is  held  on  the  lands 
involved.  The  proposed  provision  to 
protect  proprietary  data  and  information 
from  unauthorized  disclosure  for  the 
duration  of  the  lease  parallels  the 
protection  that  is  provided  for  data  and 
information  submitted  under  onshore 
mineral  leases  for  minerals  other  than 
oil,  gas,  and  sulphur.  This  proposal  is 
based  upon  the  view  that  during  the 
development  phase  of  an  offshore 
mineral  industry  proprietary  data  and 
information  submitted  by  a  lessee 
should  be  protected  for  at  least  as  long 
as  similar  data  and  information  would 
be  protected  under  rules  governing 
onshore  mineral  leases. 

The  MMS  bases  the  determination 
that  particular  data  or  information  are 
proprietary  on  several  criteria.  Should 
these  rules  detail  the  categories  to  be 
considered  proprietary,  and  if  so,  what 
should  the  categories  be? 

Mining  units.  It  is  anticipated  that 
leases  for  minerals  other  than  oil,  gas. 
and  sulphur  will  cover  an  area  that 
embraces  one  or  more  economically 
minable  orebodies.  Section  282.11(d) 
provides  for  the  formation  of  mining 
units  in  order  that  orebodies  which 
underlie  portions  of  more  than  one  lease 
may  be  mined  in  the  most  efficient  and 
economical  manner.  Operations  on  any 
lease  included  in  the  mining  unit  will  be 
considered  as  operations  on  each  of  the 
leases  within  the  mining  unit  and  will 
keep  each  of  those  leases  in  force  even 
if  there  is  no  production  from  an 
individual  lease.  Minimum  royalties 
paid  on  any  Federal  lease  in  the  unit  can 
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be  credited  against  the  royalties  due  on 
production  under  any  Federal  lea.9e  in 
the  unit.  Leases  on  disputed  lands  and 
State  leases  may  be  included  in  mining 
units  in  accordance  with  agreements 
between  the  Governor  and  the 
Secretary,  pursuant  to  §  282.8.  However, 
all  payments  due  under  State  and 
Federal  leases  shall  be  accounted  for 
separately. 

Bonds.  Section  282.40  provides  for  the 
submission  of  a  surety  or  personal  bond 
prior  to  the  commencement  of  any 
activity  on  a  leasehold.  The  purpose  of 
the  bond  is  to  protect  the  Government's 
financial  interest  in  the  event  a  lessee 
fails  to  meet  a  royalty  or  other 
obligation  under  a  lease. 

Plans.  Sections  282.21  through  282.27 
require  a  lessee  to  submit  and  obtain  the 
Director's  approval  for  comprehensive 
delineation,  testing,  or  mining  plans,  as 
appropriate,  before  significant  activity 
can  begin  on  a  lease.  The  approval 
process  may  be  iterative,  requiring  the 
lessee  to  resubmit  the  plans  containing 
modified  sections  as  necessary.  Certain 
preliminary  activities  such  as 
bathymetric  and  geophysical  surveying 
which  would  not  cause  adverse 
environmental  impacts  are  exempt  from 
prior  approval;  however,  the  Director 
must  be  notified  at  least  30  days  in 
advance  of  the  initiation  of  preliminary 
activities.  These  activities  may  be 
necessary  to  supplement  information 
developed  through  prelease  prospecting 
activities  in  order  to  better  identify  site- 
specific  exploration  targets.  Delineation, 
testing,  and  mining  plans  must  describe 
in  detail  the  activities  to  be  conducted 
including  exploration,  mining,  mineral 
processing  methods  and  rates, 
transportation  corridors,  equipment, 
time  periods,  locations,  and  the  nature 
and  degree  of  any  potential 
environmental  impacts  of  the  activities 
proposed.  Sufficient  information  must  be 
provided  so  that  the  Director  will  have  a 
basis  on  which  to  make  informed 
judgments  with  respect  to  the  plan's 
proposed  activities  and  MMS's 
responsibilities  for  natural  resource 
conservation  and  protection  of  human 
life  and  the  environment.  Approvals  of 
proposed  activities  described  in  a  plan 
are  contingent  upon  the  results  of 
MMS's  technical  and  environmental 
evaluations  of  the  lessee's  ability  to 
comply  with  the  requirements  of  the 
lease  and  applicable  laws  and 
regulations  while  performing  the 
activities  described  in  the  plan. 

The  need  for  plans  governing 
exploration  and  testing  activities  will 
depend  upon  the  availability  of 
adequate  data  and  information  to 
develop  a  comprehensive  mining  plan. 


As  an  example,  it  is  anticipated  that 
most  sand  and  gravel  operations  will 
not  need  a  delineation  or  testing  plan. 
Knowledge  of  the  deposit  and  the 
existence  of  tested  mining  methods 
could  allow  a  lessee  to  submit  a  mining 
plan  without  conducting  postlease 
exploration  or  testing  activities.  The 
testing  plan  provides  for  an  interim 
phase  during  which  extraction 
technologies  and  equipment  can  be 
evaluated  and  operating  experience 
developed.  Once  sufficient  information 
is  available,  the  lessee  may  prepare  and 
submit  a  mining  plan.  Plans  are  to 
include  detailed  descriptions  for  the 
abandonment  of  lease  operations 
including  cleanup  actions. 

When  environmental  data  and 
information  are  insufficient  to  allow 
impact  assessment,  proposed  plans  must 
include  descriptions  of  the  lessee's 
comprehensive  plans  to  monitor  the 
environmental  effects  of  proposed 
operations,  including  the  time  period  to 
be  covered  and  the  scope  of  the 
proposed  monitoring  program.  It  is 
anticipated  that  there  will  be  some 
degree  of  environmental  monitoring 
described  in  each  plan  submitted  for 
MMS  approval.  If  sufficient  information 
is  not  available,  the  Director  may 
require  incorporation  of  contingency 
measures  into  a  lessee's  proposed  plan. 
The  contingency  measures  will  estabUsh 
procedures  that  employees  of  the  lessee 
are  to  follow  in  the  event  of  any 
equipment  or  procedural  failure  that 
could  threaten  safety  or  seriously  harm 
or  damage  the  marine,  coastal,  or  human 
environment. 

Proposed  changes  in  delineation, 
testing,  and  mining  plans  that  reflect 
changed  conditions,  new  data  or 
information,  oversights,  etc.,  must  be 
approved  by  the  Director  prior  to  the 
initiation  of  those  changes. 

Platforms.  Provisions  are  included  to 
require  that  installations  and  structures 
placed  on  the  OCS  are  designed, 
fabricated,  installed,  used,  inspected, 
and  maintained  in  a  manner  that 
assures  their  structural  integrity.  In 
those  cases  where  a  platform  or  other 
structure  is  fixed  or  bottom  founded,  the 
lessee  is  required  to  comply  with  the 
requirements  of  Subpart  I  of  30  CFR  Part 
250  (published  in  the  Federal  Register  on 
April  1. 1988  (53  FR  10739))  which 
govern  the  design,  fabrication,  and 
installation  of  OCS  platforms  and  other 
bottom-founded  structures.  This 
approach  utilizes  an  existing  process  for 
approving  OCS  installations  and 
structures  and  for  assuring  the  structural 
integrity  of  those  facilities  throughout 
their  productive  life.  Subpart  I  sets  out  a 
two-tier  system  which  requires  third- 


parly  verification  and  more  extensive 
documentation  when  an  installation  or 
structure  utilizes  unique  technologies.  In 
those  instances  where  operations  will 
be  conducted  from  floating  platforms  or 
vessels,  there  are  a  number  of 
applicable  U.S.  Coast  Guard  (USCG) 
requirements  that  relate  to  navigational 
aids  and  the  stationkeeping  ability  of 
the  vessel. 

Drilling.  Drilling  operations 
associated  with  OCS  minerals 
exploration,  testing,  and  mining  will 
normally  require  many  more  drill  hoXv.s 
of  a  smaller  diameter  to  a  shallower 
depth  than  is  the  case  with  oil  and  gas 
operations.  For  example,  in  the 
evaluation  and  development  of  a  placer 
deposit  of  gold  or  cassiterite  (tin  oxide), 
drill  holes  generally  will  be  less  than  30 
meters  (m)  deep  and  spaced  as  closely 
as  30  m  apart.  "To  evaluate  such  a 
deposit,  containing  60  million  m  ^  of  ore 
for  20  years  production,  some  2,000 
holes  each  perhaps  20  centimeter  (cm) 
diameter  and  25  m  deep  may  be 
required.  To  develop  a  deposit  of 
bedded  phosphorite  for  slurry  mining 
through  boreholes,  a  similar  spacing  of 
50  cm  diameter  holes  to  depths  of 
several  hundred  meters  may  be 
required.  To  evaluate  a  massive  sulfide 
deposit,  several  thousand  small- 
diameter  (less  than  10  cm)  drill  holes 
may  be  required.  In  each  case,  the 
drilling  technology  used  will  be  quite 
different  and  not  interchangeable. 
Drilling  for  hard  mineral  resources 
generally  will  not  be  done  in  horizons 
that  contain  oil,  gas,  or  geothermal 
resources,  but  where  this  might  arise, 
appropriate  safety  measures  will  be 
required.  Provision  is  made  in  the 
proposed  rules  for  appropriate  blowout 
prevention  equipment  to  be  installed 
and  operated.  The  procedures  required 
will  be  the  same  as  those  required  under 
normal  oil  and  gas  operations  in  the 
OCS,  found  in  Subpart  D  of  30  CFR  Part 
250  (published  April  1. 1988  (53  FR 
10714)).  Special  attention  is  also  given  to 
the  protection  of  freshwater  aquifers 
from  contamination  through  procedures 
for  approved  penetration  and  sealing  of 
aquifers. 

Disposal  of  Waste.  The  MMS 
recognizes  that  various  aspects  of  OCS 
mining  operations  associated  with 
minerals  other  than  oil,  gas,  and  sulphur 
will  require  that  the  lessee  dispose  of 
waste  generated  by  mining  and 
processing  activities. 

Since  the  nature  and  extent  of  OCS 
mining  activities  will  vary  widely,  MMS 
cannot  accurately  project  the  additional 
environmental  requirements  or 
safeguards  which  may  be  required. 
Under  the  proposed  rule,  delineation. 
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testing,  and  mining  plans  are  to  include 
a  detailed  description  of  the  cycle  of  all 
matericils.  the  method  of  discharge  and 
disposal  of  waste  and  refuse,  and  their 
chemical  and  physical  characteristics. 
The  MMS's  evahation  of  each  plan  will 
address  the  proposed  methods  of  waste 
disposal  to  assure  that  disposal  will  be 
condiu:ted  in  an  environmentally 
responsible  manner.  The  lessee  must 
then  follow  the  approved  plan. 

In  many  cases,  the  disposal  of  waste 
material  will  be  governed  by  regulations 
of  Environmental  Protection  Agency 
(EPA)  and  odier  Federal  Agencies.  The 
lessee  mast  comply  with  the  applicable 
requiremgnts  of  those  Agencies.  For 
example,  discharge  of  material  in  the 
OCS  may  require  compfiance  with 
appropriate  HPA  or  U.S.  Army  Corps  of 
Engineers  (COEJ  regnlations.  The  MMS 
believes  that  the  provisions  of  the 
proposed  rule  m  combination  with  the 
regulations  of  other  Agencies  are  the 
best  way  to  address  disposal  of  waste 
generated  by  OCS  mining  activities. 

En  vironmentaf  Protection 
Measures. — (1)  Plans.  As  discussed 
earlier.  MMS  has  prepared  a  general 
enviroomental  overview  and  anticipates 
more  detailed  coverage  of 
environmental  issues  during  sale- 
specific  envrronmental  evaluations. 
Thus,  additional  opportunities  for  public 
comment  on  environmental  issues  will 
be  made  available  prior  to  issuance  of 
an  OCS  lease  for  minerals  other  than  oil. 
gas.  and  sulphur.  The  environmental 
protection  measures  provided  in  the 
proposed  operating  regulations  are 
intended  to  supplement  the  special  lease 
stipulations  required  as  a  result  of 
environmental  evaluahons  conducted 
prior  to  the  lease  sale. 

Reqmring  that  the  lessee  submit  plans 
to  MMS  for  approval  prior  to  conducting 
operatioos  on  a  lease  will  enable  MMS 
to  evaluate  operators'  plans  at  various 
times  during  OCS  mining  operations.  At 
each  stage  of  operation,  the  lessee  will 
describe  the  activiHes  to  be  performed, 
the  potential  environmental  effects,  and 
the  mitigation  measures  to  be 
implemented  The  MMS  will  approve  a 
plan  only  when  appropriate 
environmental  safeguards  and  adequate 
mitigation  measures  are  contained  in  the 
plan.  In  addition,  no  changes  can  be 
made  in  the  operations  being  conducted 
under  an  approved  plan  without  the 
prior  approval  of  MMS  for  the  specific 
changes,  including  changes  in 
environmental  safeguards  and 
mitigation  measures. 

(2)  Baseiiae  data.  A  reasonable 
knowledge  of  the  lease  area  is  a 
prerequisite  to  the  determination  of  the 
potential  environmental  effects  of 
proposed  activities  on  a  lease.  Under  the 


proposed  rule,  the  Director  may  require 
a  lessee  to  coQect  additional  data  prior 
to  approval  of  a  planned  activity.  The 
Director  may  also  require  a  lessee  to 
monitor  the  approved  activities  for 
unanticipated  environmental  impacts  in 
accordance  with  a  monitoring  plan 
(§  282.28(b)].  Some  data  needs  are 
expected  to  be  lease-specific. 

The  MMS  expects  that  lessees  will 
obtain  and  submit  information  on 
benthic  communities  and  archaeological 
resources  on  the  lease. 

In  those  instances  where  additional 
information  is  needed,  it  is  anticipated 
that  the  lessee  will  be  asked  to  obtain 
and  submit  such  infbrmation  before  a 
plan  is  aprproved. 

(3)  Monitoring.  There  are  several 
objectives  of  monitoring,  as  specified  in 
§  282.28(c)(1),  but  the  most  important  is 
the  need  to  ensure  the  early  and 
accurate  detection  of  environmental 
effects.  This  requirement  is  applicable 
not  only  to  mining  plans  (§  282.24)  but  to 
delrneation  plans  (§282.22)  and  testing 
plans  (§  282.23)  as  well.  The  testing 
phase  of  activities  should  provide  an 
excellent  indication  of  short-term,  lease- 
specific  environmental  effects. 
Monitoring  of  full-scale  mining  activities 
could  still  be  required,  even  if  no 
significant  problems  are  detected  during 
the  test-mining  phase.  Monitoring  during 
mining  could  also  be  required  to  verify 
predictions  of  the  effects  of  scahng  on 
equipment  or  the  duration  of  operations 
and  to  test  predictions  of  the 
environmental  impacts  of  approved 
mining  activities  based  upon  test 
activities  carried  out  on  a  reduced  scale. 
Monitoring  requirements  are  expected 
to  be  more  intensive  during  the  early 
years  of  exploration,  testing,  and 
development  of  commercial-scaLe 
mining.  As  reliable  data  and  information 
are  collecled  and  analyzed,  the  level  of 
monitoring  will  be  required  so  long  as 
mining  activities  on  the  lease  pose  a 
threat  to  the  environment.  The  MMS  will 
utilize  compliance  inspectors  to  ensure 
that  the  approved  mining  and 
monitoring  programs  are  being  adhered 
to  (§  282.28(c)(3)). 

The  MMS  is  not  including  a  generic 
list  of  parameters  to  be  examined  during 
monitoring  in  these  regulations.  The 
environmental  evaluation  prepared  for  a 
lease  sale  is  expected  to  identify 
parameters  of  concern  to  the  area 
offered  for  lease. 

(4)  Technological  Standards.  It  is  not 
possible  at  this  stage  to  define  specific 
economically  feasible  mining 
technologies  as  being  the  best  available 
and  safest  technologies  (BAST). 
Whenever  failure  of  equipment  would 
pose  a  serious  threat  to  safety,  health,  or 
the  environment.  MMS's  technical  and 


environmental  review  of  a  lessee's 
proposed  ddkieation,  testing,  or  mining 
plan  will  include  consideration  of 
whether  the  proposed  activities 
represent  BAST.  Each  plan  submitted 
for  MMS  approval  is  to  identify  the 
alternative  technologies  considered  and 
the  reasons  for  not  selecting  an 
alternative  technology. 

(5)  Mitigation.  The  MMS  recognizes 
the  potential  for  adverse  environmental 
impacts  and  believes  that  mitigation  is 
an  important  component  of  an 
environmentally  sound  mining^  program. 
The  potential  for  a  specific  impact  to 
occur  will  be  assessed  and,  where 
appropriate,  mitigation  measures  will  be 
identified.  Where  appropriate,  lease 
stipulations  will  be  used  to  identify 
specific  mitigation  measures  to  avoid  or 
minimize  adverse  impacts  on  the 
environment.  Site-specific  issues 
identified  after  the  issuance  of  a  lease 
will  be  addressed  during  the  review  and 
evaluation  of  activities  described  in  a 
proposed  delineation,  testing,  or  mining 
plan.  All  plans  submitted  for  approval 
will  be  required  to  include  appropriate 
mitigation  measures  to  avoid  or 
minimize  adverse  impacts  on  the 
environment. 

(6)  Conting0ncy  strategy.  It  is  in  the 
lessee's  best  interest  to  ensure  that  its 
activities  are  carried  out  in  accordance 
with  its  plan  of  operations.  Thus,  it  is 
unlikely  that  operational  failures  which 
pose  a  threat  of  serious  harm  or  damage 
to  the  marine,  coastal,  or  human 
environment  will  occur.  However.  MMS 
recognizes  that  operational  failures  can 
happen,  and  that  plans  for  taking 
corrective  action  should  be  in  place 
when  the  techivology  being  used  and  the 
sensitivities  of  the  environmental 
settings  involved  require  added 
assurances  of  environmental  protection. 
The  proposed  rule  recognizes  the  need 
for  contingency  plans  in  §§  228.26  and 
282.2a  The  MMS  will  assess  the  need 
for  contingency  plans  during  the 
environmental  evaluation  of  a  proposed 
lease  sale  and  during  the  evaluation  of 
individual  plans. 

(7)  Onshore.  The  MMS  has  no  direct 
authority  relating  to  onshore  activities 
associated  with  OCS  mining.  However, 
the  MKfS's  environmental  evaluation  of 
a  delineation,  testing,  or  mining  plan 
will  include  an  assessment  of  the 
impacts  of  known  onshore  activities 
associated  with  OCS  mining  activities. 
For  example,  when  OCS  produced 
minerals  are  to  be  processed  onshore, 
MMS  will  seek  a  joint  environmental 
evaluation  to  satisfy  the  responsibilities 
of  Federal  and  State  agencies  for  the 
protection  of  the  environment.  The 
mechanisms  for  consultation  and 
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coordination  established  by  joint  State/ 
Federal  task  forces  and  other 
arrangements  will  facilitate  the 
development  of  a  joint  evaluation  of 
potential  environmental  impacts 
onshore.  The  lessee  will  be  expected  to 
consult  with  MMS  as  early  as  possible 
concerning  the  information  it  must 
submit  to  MMS  regarding  potential 
impacts  of  proposed  mining  and 
processing  activities  on  the 
environment. 

Consideration  will  also  be  given  in  the 
environmental  evaluation  of  a  plan 
when  a  lessee  proposes  to  process 
minerals  overseas  in  accordance  with 
Executive  Order  12114,  which  requires 
the  environmental  review  of  major 
Federal  actions  abroad.  However, 
information  on  the  socio-economic 
impacts  of  foreign  processing  is  not 
required. 

Reports  and  Records.  Section  282.29 
specifies  the  reports  of  postlease 
activities  that  are  required  and  their 
contents  and  timeframes  for  submission. 
It  also  specifies  which  records  are  to  be 
retained  and  for  what  period  of  time. 
The  section  provides  that  the  Director 
may  inspect  or  copy  any  of  the  records 
and  may  inspect  or  take  cuts  of  any 
geological  samples,  cuttings,  or  cores 
that  are  taken  from  an  OCS  lease.  These 
reports  and  records  are  necessary  to 
enable  MMS  to  assure  that  operations 
are  being  conducted  in  a  safe  and 
environmentally  sound  manner  in 
accordance  with  an  approved  plan,  to 
determine  whether  production  is  being 
properly  measured  and  royalties 
properly  paid,  and  to  evaluate  the 
economic  potential  of  nearby  tracts  to 
identify  areas  to  be  offered  at  future 
lease  sales. 

The  reports  required  to  be  submitted 
are: 

(1)  A  monthly  or  quarterly  report  of 
production  and  environmental 
monitoring  results.  Submission  of  these 
reports  is  required  beginning  with  the 
month  that  production  begins  and 
continuing  until  the  lease  terminates, 
unless  the  Director  suspends  the 
requirement  during  a  suspension  of 
production.  The  report  shall  contain  the 
identity,  quality,  quantity,  and  value  of 
each  of  the  minerals  produced,  sold,  or 
disposed  of,  and  other  information 
needed  to  verify  royalty  due  the  Federal 
Government. 

Comments  are  requested  on  whether 
monthly  or  quarterly  reports  should  be 
required. 

(2)  A  quarterly  report  on  the  status  of 
approved  exploration  and/or  testing 
activities  and  the  results  of  the 
environmental  monitoring  program.  The 
report  shall  contain  a  hsting  of 


exploration  and/or  testing  activities 
conducted  during  the  calendar  quarter. 

(3)  A  final  report  on  approved 
exploration  and/or  testing  activities  and 
the  results  of  the  environmental 
monitoring  program.  This  report  requires 
more  detailed  information  on  the 
activities  and  is  required  to  be 
submitted  within  3  months  after 
completion  of  activities. 

Maps  of  leases  showing  areas  of 
exploration,  testing,  and/or  mining  are 
to  be  kept  up  to  date  and  the  accuracy 
of  maps  certified  by  a  professional 
engineer  or  land  surveyor.  Maps  would 
be  submitted  to  the  Director  annually  or 
at  such  other  times  as  may  be 
prescribed. 

Methods  of  Royalty  Calculation.  The 
MMS  will  follow  its  Royalty 
Management's  regulations  contained  in 
30  CFR  Chapter  II,  Subchapter  A.  for 
product  valuation  and  the  collection  of 
royalties. 

Specific  regulations  have  been 
included  in  the  proposed  leasing  rules. 
30  CFR  Part  281.  Comments  are  invited 
on  the  methods  for  establishing  product 
value  and  the  procedures  for  collecting 
royalties. 

Public  Comments  and  Agency 
Responses 

The  following  discussion  summarizes 
the  comments  received  as  a  result  of  the 
requests  for  comments  and 
recommendations  contained  in  the 
advance  notice  of  proposed  rulemaking. 
Agency  responses  are  also  included. 

Comment — Several  commenters 
stated  that  the  regulations  are 
premature,  the  MMS  should  await  new 
legislation,  and  that  regulations  should 
be  prepared  only  after  offshore  mining  is 
determined  to  be  commercially  feasible 
and  the  economics  of  specific  types  of 
minerals  can  be  determined.  Other 
commenters  stated  that  regulations  are 
needed  and  tim.ely. 

Response — The  MMS  does  not  agree 
that  the  regulations  are  premature,  that 
it  should  await  new  legislation,  or  that 
regulations  should  be  prepared  only 
after  OCS  mining  is  determined  to  be 
commercially  feasible.  Section  8(k)  of 
the  OCSLA  states,  as  follows: 

The  Secretary  is  authorized  to  grant  to  the 
qualified  persons  offering  the  highest  cash 
bonuses  on  a  basis  of  competitive  bidding 
leases  of  any  mineral  other  than  oil,  gas,  and 
sulphur  in  any  area  of  the  Outer  Continental 
Shelf  not  then  under  lease  for  such  mineral 
upon  such  royalty,  rental,  and  other  terms 
and  conditions  as  the  Secretary  may 
prpsrHVip  at  the  time  of  offering  the  area  for 
lease. 

Thus,  section  8{k)  specifically  and 
clearly  authorizes  the  Secretary  to  lease 
minerals  in  the  OCS  other  than  oil.  gas. 


and  sulphur.  Mining  company 
representatives  have  stated  on  a  number 
of  occasions  that  without  regulations  in 
place  they  cannot  accurately  predict  the 
economics  of  a  mining  operation  nor  can 
they  raise  capital  for  the  venture  unless 
the  rules  they  will  be  working  under  are 
known.  It  is  necessary  that  the 
regulations  be  in  place  in  order  that  the 
mining  industry  and  other  interests  have 
advance  notice  of  the  rules  that  will 
govern  OCS  mining  activities. 

Comment — Two  commenters  stated 
that  the  proposed  regulations  should 
follow  the  same  framework  as  the  oil 
and  gas  operating  regulations. 

Response — These  proposed 
regulations  follow  the  framework  of 
regulations  governing  mineral  activities 
on  pubhc  lands  onshore.  The  DOl  has 
been  regulating  exploration, 
development,  and  production  activities 
associated  with  minerals  other  than  oil, 
gas,  and  sulphur  for  almost  70  years. 
The  DOI  recognizes  that  many  of  the 
operating  requirements  for  those 
minerals  are  different  from  the 
requirements  associated  with  oil,  gas, 
and  sulphur.  The  proposed  rules  are 
written  in  language  that  is  familiar  to 
the  mining  industry. 

Comment — One  commenter  stated 
that  consultation  and  coordination  with 
States  and  other  Federal  Agencies 
should  be  done  through  MMS  and  that 
MMS  should  be  involved  in  any 
negotiations  with  State  authorities  for 
onshore  services  and  facilities  needed 
by  lessees. 

Response — It  is  envisioned  that  State/ 
Federal  consultation  and  coordination 
activities  will  be  continued  from  prior  to 
the  identification  of  areas  of  interest 
through  and  including  abandonment  of 
production  activities.  Opportunities  are 
being  provided  for  States  and  other 
Federal  Agencies  to  review  and  provide 
comments  and  recommendations  with 
respect  to  prospecting,  leasing, 
exploration,  testing,  production,  and 
abandonment  proposals.  However,  it  is 
not  anticipated  that  M.MS  will  be 
actively  involved  in  the  negotiations 
with  adjacent  State  authorities  for 
onshore  facilities  and  services. 

Comment — The  MMS  should  be  solely 
responsible  for  approving  plans, 
abandonment  of  operations,  and 
compliance  on  OCS  leases. 

Response — In  the  final  analysis,  the 
MMS  will  have  primary  responsibility 
for  plan  approval.  That  approval  will  be 
given  after  consultation  with  adjacent 
States  and  other  Federal  Agencies. 
Approval  will  be  conditioned  upon  the 
lessee's  compliance  with  applicable 
provisions  of  law  and  implementing 
regulations,  for  example,  the  National 
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Puilutant  Discharge  Elimination  Svstem 
(NPDES).  as  appropriate.  The  MMS  will 
also  exercise  primary  responsibility  for 
approval  of  the  lessee's  proposed 
abandonment  of  operations,  inspections 
to  assure  compliance,  and  other 
activities  covered  by  these  regulations. 
Other  Federal  Agencies  such  as  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  USCG,  and 
EPA,  which  have  authorities  and 
responsibilities  for  offshore  activities 
under  the  OCSLA  or  other  legislation, 
will  independently  exercise  those 
authorities  and  responsibilities. 

Comment — One  commenter  states 
there  should  be  no  areawide  sales 
similar  to  oil  and  gas. 

Response — The  MMS  does  not 
anticipate  that  areawide  sales  will  be 
held.  However,  a  number  of  tracts  may 
be  offered  in  order  to  obscure  the 
identity  of  the  tract  or  tracts  of  interest 
when  a  mining  company  has  requested  a 
lease  offering.  It  is  also  anticipated  that 
some  lease  offerings  may  offer  relatively 
large  tracts  for  lease.  Such  offerings 
would  be  designed  to  assure  that  the 
party  who  discovers  an  ore  body  earns 
leasehold  rights  to  the  discovered 
mineral. 

Comment — Regulations  should  require 
that  documents  addressing 
environmental  impacts  specify,  in  detail, 
the  mining  process  and  the  ore 
beneficiation  process. 

Response — The  MMS  will  require  that 
lessees  submit  mining  plans  which 
include  sufficient  detail  in  the 
descriptions  of  the  proposed  mining  and 
ore  beneficiation  processes  to  enable 
MMS  to  verify  the  identity  of  any 
potential  adverse  environmental 
impacts  that  might  result  from  the 
proposed  mining  and  processing 
activities. 

Comment — Regulations  should 
describe  EPA's  permit-issuance  process 
and  information  needs. 

Response — Lessees  operating  under 
the  proposed  rule  should  be  aware  of 
the  potential  need  to  satisfy  certain 
permit  requirements  of  other  Federal 
Agencies.  In  some  instances,  lessees 
may  need  to  obtain  an  ocean  dumping 
permit.  However,  it  is  not  necessary  or 
appropriate  to  include  references  to 
permit  requirements  of  other  Agencies 
in  these  regulations.  The  lessee  is 
responsible  for  knowing  and  satisfying 
all  applicable  Federal,  State,  and  local 
permit  requirements. 

Comment — An  environmental  report 
should  be  required  with  all  postlease 
operating  plans  as  for  oil  and  gas. 

Response — An  applicant  seeking 
permission  to  conduct  activities 
authorized  under  the  proposed  rule  will 
be  required  to  submit  environmental 


data  and  information  regarding  the  area 
of  activity  and  potential  impacts  that 
may  result  from  the  proposed  activity. 
The  MMS  will  evaluate  the  proposed 
activities  to  assure  that  they  are 
technically  sound,  properly  mitigated, 
and  environmentally  responsible. 

Comment — Regulations  should  specify 
under  what  conditions  the  Secretary 
could  cancel  a  lease. 

Response — The  conditions  under 
which  the  Secretary  can  cancel  a  lease 
are  addressed  in  §  282.15  which  repeats 
the  provisions  of  the  OCSLA. 

Comment — The  MMS  should 
recognize  the  important  economic  and 
strategic  potential  of  the  east  coast 
offshore  h:^avy  inir:cral  deposits  for 
supplying  iiic  U.S.  titanium  dioxide  and 
titanium  metals  industries.  Regulations 
should  be  structured  so  as  to  encourage, 
not  discourage,  exploration  and 
development  of  titanium  deposits. 

Response — The  MMS  recognizes  there 
is  as  yet  no  adequate  substitute  for 
titanium  in  aircraft,  space,  and  missile 
applications  and  no  cost-effective 
substitute  for  titanium  dioxide  pigment. 
The  requirements  of  this  proposed  rule 
are  designed  to  encourage  the  discovery, 
delineation,  and  production  of  minerals 
other  than  oil,  gas,  and  sulphur  in  a 
manner  that  balances  the  national  need 
for  strategic  minerals  with  appropriate 
protection  of  the  environment. 

Comment — The  comment  was  made 
that  regulations  should  specify  the  use 
of  mining  methods  that  will  best  serve  to 
protect  the  marine  environment. 
Another  commenter  suggested  that 
regulations  should  be  based  on 
controlling  impacts  on  the  environment, 
rather  than  on  specific  methods.  A  third 
commenter  proposed  that  state-of-the- 
art  mining  technology  should  be 
required  to  minimize  environmental 
damage  (e.g.,  the  use  of  silt  curtains 
during  dredging  to  restrict  the  turbidity 
plume). 

Response — Section  21(b)  of  the 
OCSLA  requires  the  use  of  BAST  in 
operations  for  all  minerals  in  the  OCS. 
Appropriate  mitigation  measures  will  be 
required  whenever  a  proposed  mining 
activity  is  expected  to  have  an  adverse 
impact  on  the  environment.  Requried 
mitigation  measures  will  normally  be 
identified  during  the  technical  and 
environmentfal  evaluations  of  a  lessee's 
proposed  plan.  It  will  be  the  lessee's 
responsibility  to  demonstrate  that  the 
activities  proposed  in  its  delineation, 
testing,  or  mining  plan  constitute  BAST. 
The  plan  will  describe  in  detail  the 
activities  proposed  by  the  lessee  as  well 
as  any  alternative  sites  and  technologies 
considered  by  the  lessee  and  why  they 
were  not  chosen.  A  proposed  plan 
would  not  be  approved  if  the  technical 


and  environmental  evaluations  by  MMS 
indicate  that  the  plan  does  not 
constitute  BAST  and  that  there  are 
unsafe  conditions  or  an  undue  threat  of 
serious  harm  or  damage  to  the  marine, 
coastal,  or  human  environment.  The 
MMS  does  not  intend  to  specify  the 
mining  practices  and  procedures  to  be 
used;  however,  it  would  not  approve  the 
use  of  unsafe  practices.  It  is  the  lessee's 
responsibility  to  assure  that  the  methods 
used  are  appropriate  to  the  operations 
being  conducted  taking  into  account  the 
need  for  safety,  environmental 
protection,  and  resource  conservation. 

Comment — A  commenter  stated  that 
proposed  production  methods  should  be 
compatible  with  geologic  conditions. 

Response — The  technical  and 
environmental  evaluations  of  a 
proposed  mining  plan  should  determine 
if  the  mining  method  proposed 
constitutes  BAST  and  is  suitable  for  the 
geologic  environment.  If  it  is  determined 
that  the  plan  doesn't  represent  BAST  or 
that  the  proposed  activities  are  not 
compatible  with  geologic  conditions,  the 
plan  would  not  be  approved. 

Comment — A  commenter  suggested 
that  conservation  of  resources  for  the 
future  should  be  of  little  concern. 

Response — The  MMS  does  not  share 
this  view.  It  is  important  to  conserve  the 
Nation's  mineral  resources  and  to  avoid 
waste.  Delineation,  testing,  and  mining 
plans  will  be  evaluated  to  ensure 
against  wasteful  practices  and  to  assure 
the  taking  of  reasonable  actions  for  the 
conservation  of  resources  whether 
leased  or  unleased. 

Comment — Proposed  changes  to  the 
sea  floor  should  be  described  indicating 
anticipated  extent  and  depth  of 
excavation. 

Response — The  plan  should  contain  a 
detailed  description  of  proposed 
excavation  activities  which  would 
include  the  extent  and  depth  of  all  such 
activities.  Actual  excavation  activities 
will  be  governed  by  the  approved  plan. 
A  significant  departure  from  the 
excavation  activities  described  in  an 
approved  plan  must  be  approved  before 
the  change  is  implemented. 

Comment — Federal  regulations  should 
allow  for  the  control  of  onshore 
environmental  impacts  to  be  handled  by 
the  appropriate  State  agencies. 

Response — The  environmental 
impacts  of  onshore  activities  will  be 
subject  to  applicable  Federal  and  State 
requirements.  Onshore  processing 
facilities  for  minerals  mined  from  the 
OCS  are  under  the  jurisdiction  and 
control  of  State  and  local  governments 
and  other  Federal  Agencies.  The 
proposed  rule  has  no  specific 
application  to  onshore  processing 
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facilitips  other  than  to  require  that  they 
be  described  in  a  proposed  plan  together 
with  their  socioeconomic  implications. 

Comment — Health  and  safety 
considerations  in  the  onshore  mining 
industry  are  controlled  by  the  Mine 
Safety  and  Health  Administration  and 
the  Occupational  Safety  and  Health 
Administration. 

Response — Health  and  safety 
considerations  in  the  OCS  mining 
activities  will  continue  to  be  the  subject 
of  the  regulations  of  the  Federal 
Agencies  delegated  the  authority  and 
responsibility  for  regulation  of  those 
activities. 

Comment — States  should  have  only 
an  advisory  role  in  regulating  mining  in 
the  OCS. 

Response — While  MMS  is  committed 
to  early  and  close  coordination  and 
consultation  with  States  on  OCS  mineral 
development.  OSC  propecting, 
discovery,  delineation,  development, 
and  production  activities  are  physically 
located  outside  the  jurisdiction  of  any 
State;  therefore,  these  are  areas  where 
States  have  an  advisory  role.  Part  of 
MMS's  plan  for  exercising  its 
jurisdiction  and  responsibility  for  OCS 
mineral  resources  is  to  provide  adjacent 
States  opportunities  for  participation  in 
decisionmaking  throughout  the  process 
from  prelease  planning  to  lease 
abandonment.  In  the  absence  of 
regulations,  consultation  and 
coordination  with  States  concerning 
prospecting,  leasing,  and  mining  of  OCS 
minerals  have  primarily  been 
accomplished  through  joint  State/ 
Federal  task  forces  established  by  the 
MMS  and  the  Governors  of  adjacent 
States.  A  special  work  group  with 
Alaska  and  five  task  forces  have  been 
established  to  date.  Provision  is  made 
for  the  establishment  of  additional  task 
forces  in  §  281.13  of  the  proposed 
leasing  rules.  The  activities  of  each  task 
force  will  depend  on  the  areas  and 
minerals  involved  and  the  particular 
concerns  of  the  States  that  are 
represented  on  the  task  force.  The 
proposed  leasing  rules  provide  a  list  of 
potential  areas  of  activity  for  task 
forces,  but  it  is  not  intended  as  an  all- 
inclusive  list.  Postlease  activities  could 
include  review  of  plans,  environmental 
monitoring,  and  compliance  inspections. 

When  a  mineral  deposit  straddles  the 
boundary  between  Federal  and  State 
jurisdiction,  DOl  expects  to  develop 
agreements  with  an  adjacent  State  for 
joint  management.  These  agreements 
would  facilitate  coordination  and 
cooperation  between  MMS,  agencies  of 
the  adjacent  State,  and  State  and 
Federal  lessees  in  order  to  maximize 
efficiency,  reduce  regulatory  burden. 


and  obtain  the  most  equitable  return  to 
all  parties. 

Proposed  §  282.8  also  anticipates 
agreements  between  the  Secretary  and  a 
Governor  for  operations  when  there  are 
jurisdictional  controversies,  in 
accordance  with  section  7  of  the 
OCSLA. 

Comment — Applications  for  mining 
operations  as  well  as  any  update  reports 
should  be  handled  by  a  single  Agency. 

Response — The  MMS  will  approve  or 
disapprove  a  proposed  delineation, 
testing,  and  mining  plan  after 
consultations  with  adjacent  States  and 
other  Federal  Agencies,  as  appropriate. 
Discharges  of  pollutants  associated  with 
approved  mining  activities  which  are 
subject  to  EPA's  NPDES  permits  will  be 
subject  to  EPA  approved  discharge 
permits.  Also,  OCS  installations  and 
structures  will  be  subject  to  the 
navigational-aids  requirements  of  the 
USCG. 

Comment — Mining  plans  should 
provide  sufficient  detail  on  mine-site 
conditions  to  allow  reasonable  review. 

Response — Under  the  proposed  rule, 
the  lessee  must  provide  sufficient  data 
and  information  to  permit  technical  and 
environmental  evaluations  which  will 
provide  a  basis  for  MMS  to  make  an 
informed  decision  to  approve, 
disapprove,  or  require  modification  of 
the  proposed  activities. 

Comment — Minimum  royalty  should 
be  required. 

Response — Provision  is  made  for 
minimum  royalty  in  the  proposed  leasing 
regulations  in  proposed  30  CFR  Part  281. 

Comment — Not  every  applicant 
should  be  required  to  prepare  a  detailed 
environmental  study  on  the  broad 
environmental  and  economic  issues. 

Response — Applicants  under  the 
proposed  rule  are  required  to  address 
site-specific  issues  relating  to  a  lessee's 
proposed  operations  and  the  impacts  of 
those  operations.  The  proposed 
activities  and  potential  environmental 
impacts  will  be  evaluated  in 
environmental  evaluations  prepared  in 
association  with  MMS's  technical  and 
environmental  evaluation  of  the 
applicant's  proposal.  Broad 
environmental  and  economic  issues  will 
be  addressed  in  environmental 
documents  prepared  in  association  with 
the  OCS  mineral  lease  sales. 

Comment — Sitc-by-site  approval  of 
postlease  operations  whether  or  not  it 
includes  drilling  should  not  be  required. 

Response — Under  the  proposed  rule, 
sampling  techniques,  sample  size,  and 
proposed  sampling  locations  would  be 
specified  in  the  delineation,  ti^sting,  and 
mining  plans  submitted  for  MMS  review 
and  approval.  Approval  of  the  plan 
would  constitute  approval  of  the 


sampling  techniques,  sample  size,  and 
sampling  locations.  Departures  from  an 
approved  plan  must  be  submitted  for 
approval  prior  to  implementing  changes 
irom  the  approved  plan. 
\   Comment — The  type  of  diligence  rule 
that  protects  oil,  gas,  and  sulphur 
lessees  from  drainage  by  production  on 
other  properties  should  not  be  included 
iq  the  postlease  regulations. 

'■JiL'spunsp — The  diligence  rules 
governing  OCS  oil  and  gas  leases  are 
designed  to  protect  the  lessor  from  loss, 
not  the  lessee.  The  diligence 
requirements  of  the  proposed  rule 
recognize  that  OCS  minerals  other  than 
oil,  gas,  and  sulphur  generally  do  not 
migrate.  Provisions  to  encourage 
development  are  addressed  in  proposed 
leasing  regulations. 

Comment — After  approval  of  the 
mining  plan,  lessees  should  be  able  to 
mine  the  minerals  in  the  most  economic 
way  (i.e.,  not  be  restricted  by  "high 
grading"  rules). 

Response — It  is  anticipated  that  each 
proposed  mining  plan  will  represent  the 
lessee's  view  of  the  most  economic  way 
for  it  to  mine  the  OCS  minerals 
involved.  Once  a  mining  plan  is 
approved,  the  lessee  must  comply  with 
that  plan  unless  and  until  a  revision  is 
approved.  Proposed  leasing  regulations 
at  30  CFR  Part  281  permit  the  Secretary 
to  exercise  discretion  to  adjust  royalty 
rates  or  rentals  in  order  to  prevent 
premature  abandonment  of  mining 
operations.  However,  these 
considerations  have  to  be  balanced  with 
concern  for  the  conservation  of  OCS 
natural  resources  and  the  prevention  of 
waste. 

Comment — Concerning  abandonment 
of  operations,  commenters  stated  that 
the  mining  industry  should  not  be 
saddled  with  open-ended  liabilities. 

Response — Provisions  for  the 
abandonment  of  operations  and 
clearance  of  the  lease  where  appropriate 
will  be  required  for  delineation,  testing, 
and  mining  plans  submitted  for  approval 
by  MMS.  The  mining  industry  can 
protect  itself  from  subsequent  liabilities 
by  planning  for  and  carrying  out  proper 
cleanup  and  abandonment  operations. 

Comment — Regulations  should 
provide  environmental  protection  both 
offshore  and  onshore  for  all  phases  of 
postlease  activities. 

Response — The  technical  and 
environmental  evaluations  of  any 
proposed  activity  will  include 
consideration  of  measures  to  mitigate 
damage  to  the  environmeiU.  While 
onshore  activities  are  outside  MMS's 
jurisdiction  and  subject  to  the 
regulations  of  other  Federal  Agencies  as 
well  as  State  and  local  agencies. 
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potential  onshore  environmental  effects 
and  mitigation  measures  will  be 
addressed  in  the  environmental 
evaluation  of  the  proposal. 

Comment — A  commenter  suggests 
that  regulations  for  prelease,  leasing, 
and  postlease  operations  be  combined. 

Response — This  suggestion  was  not 
adopted.  Three  separate  sets  of 
regulations  are  being  prepared  and  are 
being  promulgated  in  separate 
rulemakings.  Each  set  of  regulations 
covers  a  significantly  different  activity 
within  a  different  timeframe.  However, 
they  are  complementary  and  will  be 
published  sequentially  in  Chapter  II  of 
Title  30  of  the  Code  of  Federal 
Regulations  (CFR),  following  the  existing 
rules  for  oil,  gas,  and  sulphur,  to 
comprise  a  comprehensive  set  of  rules 
reflective  of  MMS's  authority  and 
responsibility  for  administration  of  all 
OCS  mineral  activity  under  the  OCSLA. 

Comment — Are  enough  data  available 
to  assume  that  minimal  environmental 
impacts  would  occur  in  deep  waters? 

Response— The  MMS's  ESP  has 
developed  considerable  data  and 
information  about  the  OCS  mining 
activities  and  their  probable  impacts. 
Under  MMS's  case-by-case  approach, 
mitigation  measures  will  be  defined  with 
specificity  as  mineral  resource  targets 
are  identified  and  specific  recovery 
methods  are  proposed.  This  proposed 
rule  and  the  companion  rules  for 
prospective  and  leasing  will  enable 
MMS  to  effectively  address  site-specific 
environmental  issues  concerning 
specific  commodities,  technologies,  and 
locations  as  the  specific  issues  are 
defined.  To  ensure  environmental 
protection  when  data  are  insufficient  or 
unavailable,  those  activities  which  are 
authorized  will  be  tnonitored  to  ensure 
the  early  detection  of  adverse  impacts 
and  the  identification  and 
implementation  of  effective  mitigation 
measures  to  avoid  or  minimize  adverse 
effects. 

Comment — Postlease  regulations 
should  include  program  participation  by 
States  and  other  Federal  Agencies. 

Response — The  proposed  rule 
provides  several  opportunities  for 
participation  by  representatives  of  State 
and  Federal  Agencies.  The  case-by-case 
approach  to  leasing  provides  for 
management  flexibility,  opportunity  for 
effective  coastal  State  and  Federal 
Agency  participation,  and  extensive 
environmental  review.  The  proposed 
leasing  regulations  provide  for  State/ 
Federal  task  forces,  and  the  NEPA 
process  requires  Federal  inter-Agency 
consultation  and  coordination.  Review 
of  leasing  proposals  and  of  delineation, 
testing,  and  mining  plans  will  further 
facilitate  the  consultation  and 


coordination  processes  authorized  under 
other  Federal  laws. 

Comment — A  programmatic  EIS 
should  be  prepared  for  the  proposed 
mining  program. 

Response — The  MMS  recognizes  the 
potential  for  environmental  impacts  as  a 
result  of  OCS  mineral  activities.  The 
MMS  has  prepared  a  report, 
"Environmental  Effects  Overview: 
Marine  Mining  on  the  Outer  Continental 
Shelf. "  OCS  Report  No.  87-0035.  to 
provide  the  public  with  an  early 
overview  of  the  likely  mining  activities 
and  potential  impacts  on  the 
environment  resulting  from  prospecting 
and  postlease  activities.  Detailed 
coverage  of  potential  environmental 
issues  is  not  practicable  now  since 
many  uncertainties  remain  at  this  early 
stage  with  respect  to  the  nature, 
magnitude,  location,  and  rate  of  future 
mining.  Many  types  of  ore  deposits  may 
be  mined  in  a  variety  of  environmental 
settings  using  any  one  of  a  diverse  set  of 
technologies.  This  rasies  questions 
whether  a  meaningful  assessment  can 
be  conducted  at  this  time.  However, 
sufficient  environmental  safeguards  are 
being  included  in  these  proposed  rules 
to  ensure  that  environmental 
evaluations  will  be  prepared  prior  to 
approval  of  a  plan  of  proposed 
operations.  Possible  impacts  will  be 
identified  and  appropriate  mitigation 
measures  determined  as  part  of  the 
DOI's  environmental  review  process. 
Mitigation  measures  will  be  defined  in 
lease  and  operating  requirements. 
Commodity-  and  area-specific  issues 
will  be  addressed  by  specially  designed 
lease  stipulations,  and  site-  and 
operation-specific  issues  identified  after 
the  issuance  of  a  lease  will  be 
addressed  as  conditions  of  approval  for 
delineation,  testing,  and  mining  plans. 

Comment — ^Two  commenters 
suggested  that  DO!  support  the 
introduction  of  new  legislation  to  govern 
the  mining  of  minerals  other  than  oil, 
gas,  and  sulphur  since  the  OCSLA  does 
not  provide  a  clear  legal  basis  for  the 
promulgation  of  regulations. 

Response — The  MMS  does  not  agree 
that  new  legislation  is  required  to 
provide  a  clear  legal  basis  for  the 
promulgation  of  regulations  to  govern 
the  mining  of  OCS  minerals  other  than 
oil,  gas,  and  sulphur.  As  previously 
noted,  section  8(k)  of  the  OCSLA 
specifically  and  clearly  authorizes  the 
Secretary  to  prescribe  terms  and 
conditions  for  leasing  of  OCS  minerals 
other  than  oil,  gas,  and  sulphur.  Used  in 
conjunction  with  other  applicable 
sections  of  the  OCSLA  and  other  laws, 
this  authority  provides  DOI  with  a  clear 
legal  basis  for  administering  an  OCS 
minerals  mining  program. 


Comment — Several  commenters 
recommended  that  regulations  should 
provide  for  joint/Federal  management  of 
mineral  resources  and  postlease 
operations  including  inspections. 

Response — The  MMS  has  primary 
authority  and  responsibility  for  the 
management  of  OCS  mineral  resources 
including  postlease  activities.  The  level 
of  participation  by  adjacent  States  will 
vary  from  State  to  State.  Where  the 
boundary  between  the  State  and  Federal 
jurisdictions  is  under  dispute,  leasing 
and  postlease  activities  will  be  subject 
to  joint  approvals  by  the  responsible 
Federal  and  State  agencies  pursuant  to 
an  interim  agreement  negotiated  in 
accordance  with  §  282.8.  It  is  anticipated 
that  the  level  of  participation  for  a 
specific  adjacent  State  will  be  dictated 
by  the  degree  to  which  the  Governor  of 
that  State  wants  to  participate  and 
mutually  acceptable  conditions  can  be 
established.  While  the  final  rule  does 
not  discuss  contracting  with  States, 
when  such  contracting  is  permissible 
under  Federal  law.  it  can  be  considered 
on  a  case-by-base  basis  for  such 
activities  as  compliance  inspections. 

Comment — Several  commenters 
expressed  concern  about  environmental 
protection  of  fishery  resources. 

Response — Under  the  proposed  rule, 
postlease  activities  will  be  subject  to 
technical  and  environmental 
evaluations.  To  avoid  or  minimize 
adverse  effects,  mitigation  measures  can 
be  included  as  conditions  of  approval, 
or  a  lessee  may  be  required  to  modify 
the  planned  activities  to  ensure  that 
those  activities  are  conducted  in  an 
environmentally  responsible  manner. 
Necessary  mitigation  measures  can  be 
included  as  lease  stipulations.  Sensitive 
areas,  where  special  protection  is 
needed,  can  and  will  be  withheld  from 
leasing  when  appropriate. 

Comment — Agencies  should  have  a 
well-defined  time  limit  for  review  and 
approval  of  plans. 

Response — The  proposed  rule 
includes  specific  timeframes  for  review 
of  delineation,  testing,  and  mining  plans. 
Those  timeframes  are  applicable  to 
instances  involving  minimal  disruption 
of  the  environment.  In  those  instances 
where  an  EIS  is  prepared  in  accordance 
with  the  practices  and  procedures 
prescribed  by  NEPA,  those  timeframes 
will  be  lengthened. 

Comment — Several  comments  were 
received  suggesting  that  postlease 
operating  plans  should  be  required. 

Response — The  proposed  rule 
requires  that  postlease  activities  be 
conducted  in  accordance  with  an 
approved  delineation,  testing,  and/or 
mining  plan. 
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Comment — One  commenter  urged  that 
hearings  on  the  proposed  rulemaking  be 
held  locally  to  allow  public 
participation. 

Response — The  decision  to  hold 
public  hearings  on  the  proposed  rule  has 
not  been  made  at  this  time.  Three  public 
hearings  were  held  on  the  proposed 
prospecting  rules  in  June  1987.  If  public 
hearings  are  to  be  held  during  the 
comment  period  of  this  proposed  rule,  it 
will  be  announced  in  the  Federal 
Register. 

Comment — Public  interest  groups; 
industry;  and  local,  State,  and  Federal 
Agencies  should  be  involved  in  the 
initial  stages  of  regulation  development. 

Response — Meetings  were  held  on 
March  7.  8,  9. 14,  and  28, 1988,  to  receive 
comments  and  recommendations  from 
various  parties  including  representatives 
of  industry.  States,  special  interest 
groups,  other  Federal  Agencies,  and 
congressional  staffs  on  a  draft  of  this 
and  the  proposed  leasing  rules.  Some  of 
the  comments  were  incorporated  into 
the  proposed  rules. 

Comment — To  avoid  military 
operational  impacts,  future  mineral 
leasing  programs  should  be  handled  in 
the  same  manner  as  the  Gorda  Ridge 
and  Hawaii  projects. 

Response — In  accordance  with  the 
Memorandum  of  Agreement  dated  July 
20, 1983,  that  covers  all  mineral 
activities  in  the  OCS,  the  MMS  will 
consult  with  the  various  elements  of  the 
Department  of  Defense  to  avoid  or 
minimize  the  impact  of  military 
operations  on  OCS  mining  activities  and 
to  minimize  interference  of  OCS  mining 
activities  on  military  activities  in  the 
OCS. 

Comment — Strong  concerns  were 
expressed  that  the  mining  of 
construction  materials,  placers,  and 
phosphorite  desposits  could  result  in 
significant  adverse  environmental 
impacts,  particularly  in  the  marine 
biological  community. 

Response — The  MMS  recognizes  the 
potential  for  adverse  environmental 
impacts.  Those  impacts  will  be 
identified  together  with  appropriate 
mitigation  measures  during  the 
environmental  evaluation  of  proposed     » 
activities.  Some  areas  of  the  OCS  may 
be  found  to  be  of  such  exceptional 
natural  resource  value  that  the 
advantages  of  maintaining  those  values 
outweigh  the  advantages  of  leasing  the 
area. 

Comment — One  commenter 
recommended  finding  a  means  of 
financial  assistance  for  affected  Stales, 
so  that  they  can  function  as  full  partners 
in  the  process,  and  as  an  incentive  for 
locating  onshore  staging  areas  along 
their  coasts. 


Response — The  finding  of  a  means  to 
provide  financial  assistance  to  adjacent 
States  is  outside  the  scope  of  this 
proposed  rule.  However,  MMS  intends 
to  continue  joint  State/Federal 
cooperative  activities  including  financial 
support  for  joint  task  forces  and  studies 
conducted  through  joint  efforts. 

Comment — One  commenter 
recommended  new  legislation  to  provide 
for  methods  other  than  cash  bonus 
bidding  and  for  revenue  sharing. 

Response — If  new  legislation  is 
enacted  which  provides  for  methods 
other  than  cash  bonus  bidding  or  for 
revenue  sharing,  revisions  will  be  made 
in  the  regulations  to  effect  required 
changes. 

Comment — Vessels  involved  in 
postlease  operations  must  comply  with 
USCG  regulations  including  workplace 
safety  and  health.  Postlease  vessel 
owners/operators  must  be  aware  of 
USCG  accident-reporting  requirements. 
Navigational  safety  and  proper 
abandonment  of  operations  must  be 
conducted  to  satisfy  USCG 
requirements. 

Response — Vessel  operators  are 
presumed  to  be  aware  of  the  broad 
jurisdiction  that  USCG  exercises  over 
vessels  operating  in  U.S.  waters 
including  the  OCS.  Lessees  will  be 
reminded  that  MMS  approvals  for 
proposed  activities  are  conditional  upon 
compliance  with  USCG  and  other 
governmental  requirements  for  those 
activities  which  are  not  subject  to 
MMS's  authority. 

Comment — A  commenter  suggested 
that  OCS  minerals  production 
operations  could  be  authorized  by  the 
same  Corps  of  Engineers  nationwide 
permit  used  for  oil  and  gas  explorations, 
production,  and  transportation. 

Response — The  applicability  of  the 
aforementioned  COE  nationwide  permit 
to  prelease  and  postlease  mining 
activities  associated  with  minerals  other 
than  oil,  gas,  and  sulphur  must  be 
verified  by  the  lessee  with  the  COE 
office  having  jurisdiction  over  the  area 
where  proposed  activity  is  to  be  carried 
out. 

Comment — It  was  recommended  that 
ocean  disposal  sites  for  dredged 
material  be  regulated  by  EPA  and  a 
specification  for  the  sites  be  included  in 
the  postlease  regulations. 

Response — Ocean  disposal  associated 
with  exploration,  testing,  and  mining 
activities  under  an  OCS  mineral  lease 
may  be  subject  to  EPA  regulations.  Over 
125  ocean  disposal  areas  have  been 
des'S"='ted  by  EPA  for  use  as  dredged 
material  disposal  sites.  Disposal 
activities  at  each  of  these  sites  are 
regulated  by  the  COE,  It  is  conceivable 
that  some  of  these  sites  could  also 


contain  subsurface  deposits  of 
economically  recoverable  marine 
minerals.  However,  there  is  no 
indication  that  any  of  these  areas  would 
be  used  as  disposal  areas  for  mining 
wastes. 

Authors:  Andrew  Bailey  (retired), 
Charles  Ham.  John  Mirabella,  Jane 
Roberts,  and  William  Wolf  of  the  MMS; 
Michael  Cruickshank  of  the  USGS 
(retired);  Ransom  Read  of  the  BOM; 
Ronald  Smith  and  Donal  Ziehl  of  the 
ELM;  John  Padan  of  NOAA,  Department 
of  Commerce;  and  Joseph  Wilson  of 
COE,  U.S.  Army. 

The  DOI  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  affecting  the  quality  of 
the  human  environment;  therefore,  an 
EIS  is  not  required. 

The  DOI  has  also  determined  that  this 
document  is  not  a  major  rule  under 
Executive  Order  12291  because  the 
annual  economic  effect  is  less  than  Si 00 
million.  The  overall  effect  is  expected  to 
be  less  than  $1,000,000  per  year.  The 
costs  are  based  on  an  expected  two 
sales  per  year  with  three  new  leases  per 
sale  for  a  total  of  six  new  leases  per 
year.  When  the  program  is  mature,  it  is 
anticipated  that  there  will  be  10 
preproduction  leases  and  10  leases  in 
production. 

The  information  collection 
requirements  contained  in  30  CFR  Part 
282  have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  44  U.S.C.  3507.  The 
collection  of  this  information  will  not  be 
required  until  it  has  been  approved  by 
OMB. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  13.4  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Information  Collection  Clearance 
Officer;  Minerals  Management  Service; 
Mail  Stop  631, 12203  Sunrise  Valley 
Drive;  Reston,  Virginia  22091  and  the 
Office  of  Information  and  Regulator^' 
Affairs,  Office  of  Management  and 
Budget.  Washington,  DC  20503. 

The  DOI  certifies  that  the  rule  will  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (95  U.S.C.  601 
et  seq.)  as  the  entities  that  engage  in 
OCS  mineral  related  activities  are  not 
considered  small  due  to  the  technical 
complexity  and  financial  resources 
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needed  to  successfully  conduct  OCS 
mineral  related  activities. 

list  of  Subjects  in  30  CFR  Part  282 

Administrative  practice  and 
procedure,  Bonds.  Continental  shelf. 
Environmental  protection,  Mineral 
royalties,  MMS,  Mines,  Public  lands/ 
mineral  resources.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  6. 198a 
Willian  D.  Bettenberg, 
Director.  Minerals  Management  Service. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  a  new  Part 
282  be  added  to  Chapter  II,  Subchapter 
B  of  Title  30  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  282— OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF  FOR 
MINERALS  OTHER  THAN  OIL,  GAS, 
AND  SULPHUR 

Subpart  A— General 

Sec. 

282.0  Authority  for  information  collection. 

282.1  Purpose  and  authority. 

282.2  Scope. 

282.3  Deflnitions. 

282.5  Opportunities  for  review  and 
commenL 

282.6  Disclosure  of  data  and  information  to 
the  public. 

282.7  Disclosure  of  data  and  information  to 
an  adjacent  State. 

282.8  Jurisdictional  controversies. 

Subpart  B— Jurisdiction  and 
ResponslbUitles  of  Director 

282.10  Jurisdiction  and  responsibilities  of 
Director. 

282.11  Director's  authority. 

282.12  Director's  responsitiilities. 

282.13  Suspension  of  production  or  other 
operations. 

282.14  Noncompliance,  remedies,  and 
penalties. 

282.15  Cancellation  of  leasfis. 

Subpart  C — Obtigations  and 
Responsibilities  of  Lessees 

282.20  Obligations  and  responsibilities  of 
lessees. 

282.21  Plans,  general. 

282.22  Delineation  Plan. 

282.23  Testing  Plan. 

282.24  Mining  Plan. 

282.25  Modified  Plan. 

282.26  Contingency  Plan. 

282.27  Conduct  of  operations. 

282.28  Environmental  protection  measures. 

282.29  Reports  and  records. 

282.30  Right  of  use  and  easement 

282.31  Suspension  of  production  or  other 
operations. 

Sut>part  D— Paynwflts 

282.40  Bonds. 

282.41  Methods  of  royalty  calculation. 

282.42  Payments. 

Subpart  E— Appeals 

282.50    Appeals. 


Authority:  Outer  Continental  Shelf  Lands 
Act,  43  U.S.C.  1331  et  seq..  as  amended,  92 
Stat.  629;  National  Environmental  Policy  Act 
of  1969.  42  U.S.C.  et  seq.  (1970). 

Subpart  A— General 

§282.0    Auttiority  for  information 
collection. 

The  information  collection 
requirements  in  this  part  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507  and  assigned  clearance  number  (to 
be  added  upon  approval).  The 
information  is  being  collected  to  inform 
the  Minerals  Management  Service 
(MMS)  of  general  mining  operations  in 
the  Outer  Continental  Shelf  (OCS).  The 
information  will  be  used  to  ensure  that 
operations  are  conducted  in  a  safe  and 
environmentally  responsible  manner  in 
compliance  with  governing  laws  and 
regulations.  The  requirement  to  respond 
is  mandatory. 

§  282.1    Purpose  and  autliority. 

(a)  The  Act  authorizes  the  Secretary 
to  prescribe  such  rules  and  regulations 
as  may  be  necessary  to  carry  out  the 
provisions  of  the  Act.  The  Secretary  is 
authorized  to  prescribe  and  amend 
regulations  that  the  Secretary 
determines  to  be  necessary  and  proper 
in  order  to  provide  for  the  prevention  of 
waste,  conservation  of  the  natural 
resources  of  the  OCS,  and  the  protection 
of  correlative  rights  therein.  In  the 
enforcement  of  safety,  environmental, 
and  conservation  laws  and  regulations, 
the  Secretary  is  authorized  to  cooperate 
with  adjacent  State  and  other 
Departments  and  Agencies  of  the 
Federal  Govemn^ent. 

(b)  Subject  to  the  supervisory 
authority  of  the  Secretary,  and  unless 
otherwise  specified,  the  regulations  in 
this  part  shall  be  administered  by  the 
Director  of  the  MMS. 

§282.2    Scope. 

The  rules  and  regulations  in  this  part 
apply  as  of  their  effective  date  to  all 
operations  conducted  under  a  mineral 
lease  for  OCS  minerals  other  than  oil, 
gas.  or  sulphur  issued  or  maintained 
under  the  provisions  of  the  AcL 

§282.3    Definitions. 

"Act"  means  the  OCS  Lands  Act,  as 
amended  (43  U.S.C.  1331  et  seq.] 

"Adjacent  State"  means  with  respect 
to  any  activity  conducted  or  approved 
under  this  part,  any  coastal  State — (1) 
that  is,  or  is  proposed  to  be,  receiving 
for  processing,  refining,  or 
transshipment  OCS  mineral  resources 
commercially  recovered  from  the 
seabed;  (2)  that  is  used,  or  is  scheduled 
to  be  used,  as  a  support  base  for 


delineation,  testing,  or  mining  activities; 

or  (3)  in  which  there  is  a  reasonable 

probability  of  significant  effect  on  land 

or  water  uses  from  such  activity. 

.    "Contingency  Plan"  means  a  plan  for 

action  to  be  taken  in  emergency 

situations. 

"Data"  means  geological  and 
geophysical  (G&G)  facts  and  statistics  or 
samples  which  have  not  been  analyzed, 
processed,  or  interpreted. 

"Development"  means  those  activities 
which  take  place  following  the 
discovery  of  minerals  in  paying 
quantities  including  geophysical 
activities,  drilling,  and  operation  of  all 
onshore  support  facilities,  and  which  are 
for  the  purpose  of  ultimately  producing 
the  minerals  discovered. 

"Director"  means  the  Director  of  MMS 
of  the  U.S.  Department  of  the  Interior  or 
an  official  authorized  to  act  on  the 
Director's  behalf. 

"Exploration"  means  the  process  of 
searching  for  minerals  on  a  lease 
including  (1)  geophysical  surveys  where 
magnetic,  gravity,  seismic,  or  other 
systems  are  used  to  detect  or  imply  the 
presence  of  minerals;  (2)  any  drilling 
including  the  drilling  of  a  borehole  in 
which  the  discovery  of  a  mineral  other 
than  oil.  gas,  or  sulphur  is  made  and  the 
drilling  of  any  additional  boreholes 
needed  to  delineate  any  mineral 
deposits,  and  (3)  the  taking  of  sample 
portions  of  a  mineral  deposit  to  enable 
the  lessee  to  determine  whether  to 
proceed  with  the  development  of 
production. 

"Geological  sample"  means  a 
collected  portion  of  the  seabed,  the 
subseabed,  or  the  overlying  waters 
acquired  while  conducting  postlcase 
mining  activities. 

"Governor"  means  the  Governor  or 
the  person  or  entity  lawfully  designated 
to  exercise  the  power  granted  to  a 
Governor. 

"Information,"  means  G&G  data  that 
has  been  analyzed,  processed  or 
interpreted. 

"Lease"  means  one  of  the  following, 
whichever  is  required  by  the  context: 
Any  form  of  authorization  which  is 
issued  under  section  8  or  maintained 
under  section  6  of  the  Act  and  which 
authorizes  exploration  for,  and 
development  and  production  of,  specific 
minerals;  or  the  area  covered  by  that 
authorization. 

"Lessee"  means  the  party  authorized 
by  a  lease,  or  an  approved  assignment 
thereof,  to  explore  for  and  develop  and 
produce  the  leased  deposits  in 
accordance  with  the  regulations  in  this 
chapter.  The  term  includes  all  parties 
holding  that  authority  by  or  through  the 
lessee. 
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I       "Major  Federal  action"  means  any 
action  or  proposal  by  the  Secretary 
which  is  subject  to  the  provisions  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (i.e., 
an  action  which  will  have  a  significant 
impact  on  the  quality  of  the  human 
environment  requiring  preparation  of  an 
Environmental  Impact  Statement  (EIS) 
pursuant  to  section  102(2)(C)  of  NEPA). 

"Marine  environment"  means  the 
physical,  atmospheric,  and  biological 
components,  conditions,  and  factors 
which  interactively  determine  the 
productivity,  state,  condition,  and 
quality  of  the  marine  ecosystem, 
including  the  waters  of  the  high  seas,  the 
contiguous  zone,  transitional  and 
intertidal  areas,  salt  marshes,  and 
wetlands  within  the  coastal  zone  and  on 
the  OCS. 

"Minerals"  has  the  same  meaning  as 
the  term  is  defined  in  section  2(q)  of  the 
Act. 

"OCS  mineral"  means  any  mineral 
found  on  or  below  the  surface  of  the 
seabed  but  does  not  include  oil,  gas, 
sulphur,  or  salt,  sand,  or  gravel  intended 
for  use  in  association  with  the 
development  of  oil,  gas,  or  sulphur. 
"Operator"  means  the  individual, 
partnership,  firm,  or  corporation  having 
control  or  management  of  operations  on 
the  lease  or  a  portion  thereof.  The 
operator  may  be  a  lessee,  designated 
agent  of  the  lessee,  or  holder  of  rights 
under  an  approved  operating  agreement. 

"Outer  Continental  Shelf  (OCS)" 
means  all  submerged  lands  lying 
seaward  and  outside  of  the  area  of 
lands  beneath  navigable  waters  as 
defined  in  section  2  of  the  Submerged 
Lands  Act  (43  U.S.C.  1301)  and  of  which 
the  subsoil  and  seabed  appertain  to  the 
United  States  and  are  subject  to  its 
jurisdiction  and  control. 

"Person"  means  a  citizen  or  national 
of  the  United  States;  an  ahen  lawfully 
admitted  for  permanent  residency  in  the 

'    United  States  as  defined  in  8  U.S.C. 

I     1101(a)(20):  a  private,  public,  or 

,     municipal  corporation  organized  under 
the  laws  of  the  United  States  or  of  any 
State  or  territory  thereof;  an  association 
of  such  citizens,  nationals,  resident 
aliens  or  private,  public,  or  municipal 
corporations.  States,  or  political 
subdivisions  of  States;  or  anyone 
operating  in  a  manner  provided  for  by 
treaty  or  other  applicable  international 
agreements.  The  term  does  not  include 
Federal  Agencies. 

"Production"  means  those  activities 
which  place  after  the  successful 
completion  of  any  means  for  the 
removal  of  minerals  including  such 
removal,  field  operations,  transfer  of 
minerals  to  shore,  operations 
monitoring,  and  maintenance. 


"Secretary"  means  the  Secretary  of 
the  Interior  or  an  official  authorized  to 
act  on  the  Secretary's  behalf. 

"Testing"  means  removing  bulk 
samples  for  processing  tests  and 
feasibility  studies  and/or  the  testing  of 
mining  equipment  to  obtain  information 
needed  to  develop  a  detailed  Mining 
Plan. 

§  282.5    Opportunities  for  review  and 
comment 

(a)  In  carrying  out  MMS's 
responsibilities  under  the  regulations  in 
this  part,  the  Director  shall  provide 
opportunities  for  Governors  of  adjacent 
States,  State-Federal  task  forces,  lessees 
and  operators,  other  Federal  Agencies, 
and  other  interested  parties  to  review 
proposed  activities  described  in  a 
Delineation,  Testing,  or  Mining  Plan 
together  with  analysis  of  potential 
impacts  on  the  environment,  and  to 
provide  comments  and 
recommendations  for  the  disposition  of 
the  proposed  plan. 

(b)(1)  For  Delineation  Plans,  the 
Govemor{s)  of  an  adjacent  State(s)  shall 
be  notified  by  the  Director  within  15 
days  following  the  submission  of  a 
request  for  approval  of  a  Delineation 
Plan.  Notification  shall  include  a  copy  of 
the  proposed  Delineation  Plan  and  the 
accompanying  environmental 
information.  The  Governor(s)  of  an 
adjacent  State(s)  who  wishes  to 
comment  on  a  proposed  Delineation 
Plan  may  do  so  within  30  days  of  the 
receipt  of  the  proposed  plan  and  the 
accompanying  information. 

(2)  In  cases  where  an  Environmental 
Assessment  is  to  be  prepared,  the 
Director's  invitation  to  provide 
comments  may  allow  the  Govemor(s)  of 
an  adjacent  State(s)  more  than  30  days 
following  receipt  of  the  proposed  plan  to 
provide  comments. 

(3)  The  Director  shall  notify  Federal 
Agencies,  as  appropriate,  with  a  copy  of 
the  proposed  Delineation  Plan  and  the 
accompanying  environmental 
information  within  15  days  following  the 
submission  of  the  request.  Agencies  that 
wish  to  comment  on  a  proposed 
Delineation  Plan  shall  do  so  within  30 
days  following  receipt  of  the  plan  and 
the  accompanying  information. 

{c)(l)  For  Testing  Plans,  the 
Governor(s)  of  an  adjacent  State(s)  shall 
be  notified  by  the  Director  within  20 
days  following  submission  of  a  request 
for  approval  of  a  proposed  Testing  Plan. 
Notification  shall  include  a  copy  of  the 
proposed  Testing  Plan  and  the 
accompanying  environmental 
information.  The  Govemor(s)  of  an 
adjacent  State(s)  who  wishes  to 
comment  on  a  proposed  Testing  Plan 
may  do  so  within  60  days  of  the  receipt 


of  a  plan  and  the  accompanying 
informalion. 

(2)  In  cases  where  an  EIS  is  to  be 
prepared,  the  Director's  invitation  to 
provide  comments  may  allow  the 
Governor(s)  of  an  adjacent  State(s)  more 
than  60  days  following  receipt  of  the 
proposed  plan  to  provide  comments. 

(3)  The  Director  shall  notify  Federal 
Agencies,  as  appropriate,  with  a  copy  of 
the  proposed  Testing  Plan  and  the 
accompanying  environmental 
information  within  20  days  following  the 
submission  of  the  request.  Agencies  that 
wish  to  comment  on  a  proposed  Testing 
Plan  shall  do  so  within  30  days 
following  receipt  of  the  plan  and  the 
accompanying  information. 

(d)(1)  For  Mining  Plans,  the 
Governor(s)  of  an  adjacent  State(s)  shall 
be  notified  by  the  Director  within  20 
days  following  submission  of  a  request 
for  approval  of  a  proposed  Mining  Plan. 
Notification  shall  include  a  copy  of  the 
proposed  Mining  Plan  and  the 
accompanying  environmental 
information.  The  Governor(s)  of  an 
adjacent  Statc(s)  who  wishes  to 
comment  on  a  proposed  Mining  Plan 
may  do  so  within  60  days  of  the  receipt 
of  a  plan  and  the  accompanying 
information. 

(2)  In  cases  where  an  EIS  is  to  be 
prepared,  the  Director's  invitation  to 
provide  comments  may  allow  the 
Governor(s)  of  an  adjacent  State(s)  more 
than  60  days  following  receipt  of  the 
proposed  plan  to  provide  comments. 

(3)  The  Director  shall  notify  Federal 
Agencies,  as  appropriate,  with  a  copy  of 
the  proposed  .Mining  Plan  and  the 
accompanying  environmental 
information  within  20  days  following  the 
submission  of  the  request.  Agencies  that 
wish  to  comment  on  a  proposed  Mining 
Plan  shall  do  so  within  60  days 
following  receipt  of  the  plan  and  the 
accompanying  information. 

(e)  When  the  Govemor(s)  of  an 
adjacent  State(s)  has  provided 
comments  pursuant  to  paragraphs  (b). 
(c).  and  (d)  of  this  section,  the 
Governor(s)  shall  be  given,  in  writing,  a 
list  of  comments  which  are  adopted,  and 
the  reasons  for  rejecting  any  of  the 
recommendations  of  the  Governor(s)  or 
for  implementing  any  alternative  means 
identified  during  consultations  with  the 
Governor(s). 

§  282.6    Disclosure  of  data  and  information 
to  the  public. 

(a)  The  Director  shall  make  data, 
information,  and  samples  available  in 
accordance  with  the  requirements  and 
subject  to  the  limitations  of  the  Act.  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  implementing  regulations. 
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[b]  Geophysical  data,  processed  G&G 
information,  interpreted  G&G 
information,  and  other  data  and 
information  submitted  pursuant  to  the 
requirements  of  this  part  shall  not  be 
available  for  pubUc  inspection  without 
the  consent  of  the  lessee  so  long  as  the 
lease  remains  in  effect,  unless  the 
Director  determines  that  earlier  release 
of  such  information  is  necessary  for 
effective  and  efficient  development  of  a 
deposit. 

(c)  Geophysical  data,  processed 
geophysical  information  and  interpreted 
geophysical  information  collected  on  a 
lease  with  high  resolution  systems 
(including,  but  not  limited  to, 
bathymetry,  side-scan  sonar,  subbottom 
profiler  and  magnetometer)  in 
compliance  with  stipulations  or  orders 
concerning  protection  of  environmental 
aspects  of  the  lease  may  be  made 
available  to  the  public  60  days  after 
submittal  to  the  Director,  unless  the 
lessee  can  demonstrate  to  the 
satisfaction  of  the  Director  that  release 
of  the  information  or  data  would  unduly 
damage  the  lessee's  competitive 
position. 

§  282.7    Disclosure  of  data  and  information 
to  an  adjacent  State. 

(a)  Proprietary  data,  information,  and 
samples  submitted  to  MMS  pursuant  to 
the  requirements  of  this  part  shall  be 
made  available  for  inspection  by 
representatives  of  adjacent  State(s) 
upon  request  by  the  Govemor(s)  in 
accordance  with  paragraphs  (b),  (c),  and 
(d)  of  this  section. 

(b)  Disclosure  shall  occur  only  after 
the  Governor  has  entered  into  an 
agreement  with  the  Secretary  providing 
that: 

(1)  The  confidentiality  of  the 
information  shall  be  maintained; 

(2)  In  any  action  commenced  against 
the  Federal  Government  or  the  State  for 
failure  to  protect  the  confidentiality  of 
proprietary  information,  the  Federal 
Government  or  the  State,  as  the  case 
may  be,  may  not  raise  as  a  defense  any 
claim  of  sovereign  immunity  or  any 
claim  that  the  employee  who  revealed 
the  proprietary  inJFormation,  which  is  the 
basis  of  the  suit,  was  acting  outside  the 
scope  of  the  person's  employment  in 
revealing  the  information; 

(3)  The  State  agrees  to  hold  the  United 
States  harmless  for  any  violation  by  the 
State  or  its  employees  or  contractors  of 
the  agreement  to  protect  the 
confidentiality  of  proprietary  data, 
information,  and  samples;  and 

(c)  The  data,  information,  and  samples 
available  for  inspection  by 
representatives  of  adjacent  State(s) 
pursuant  to  an  agreement  shall  be 
related  to  leased  lands. 


§282^    Jurisdctional  controversies. 

In  the  event  of  a  controversy  between 
the  United  States  and  a  State  as  to 
whether  certain  lands  are  subject  to 
Federal  or  State  jurisdiction,  either  the 
Governor  of  the  State  or  the  Secretary 
may  initiate  negotiations  in  an  attempt 
to  settle  the  jurisdictional  controversy. 
With  the  concurrence  of  the  Attorney 
General,  the  Secretary  may  enter  into  an 
agreement  with  a  State  with  respect  to 
OCS  mineral  activities  and  to  payment 
and  impounding  of  rents,  royalties,  and 
other  sums  and  with  respect  to  the 
issuance  or  nonissuance  of  new  leases 
pending  settlement  of  the  controversy. 

Subpart  B— Jurisdiction  and 
Responsibifities  of  Director 

§282.10    Jurisdiction  and  responsibilities 
of  Director. 

Subject  to  the  authority  of  the 
Secretary,  the  following  activities  are 
subject  to  the  regulations  in  this  part 
and  are  under  the  jurisdiction  of  the 
Director  exploration,  testing,  and 
mining  operations:  handling, 
measurement,  and  transportation  of 
OCS  minerals;  and  other  operations  and 
activities  conducted  pursuant  to  a  lease 
issued  under  Part  281  of  this  chapter,  or 
pursuant  to  a  right  of  use  and  easement 
granted  under  this  part,  by  or  on  behalf 
of  a  lessee  or  the  holder  of  a  right  of  use 
and  easement. 

§  282. 1 1    Director's  authority. 

(a)  In  the  exercise  of  jurisdiction 
under  §  282.10,  the  Director  is 
authorized  and  directed  to  act  upon  the 
requests,  applications,  and  notices 
submitted  under  the  regulations  in  this 
part;  to  issue  either  written  or  oral 
orders  to  govern  lease  operations;  and 
to  require  compliance  with  applicable 
laws,  regulations,  and  lease  terms  so 
that  all  operations  conform  to  sound 
conservation  practices  and  are 
conducted  in  a  manner  which  is 
consistent  with  the  following: 

(1)  Make  such  OCS  minerals  available 
to  meet  the  Nation's  needs  in  a  timely 
manner; 

(2)  Balance  OCS  mineral  resource 
development  with  protection  of  the 
human,  marine,  and  coastal 
environments; 

(3)  Ensure  the  public  a  fair  and 
equitable  return  on  OCS  minerals  leased 
on  the  OCS;  and 

(4)  Foster  and  encourage  private 
enterprise. 

(b)(1)  The  Director  is  to  be  provided 
ready  access  to  all  OCS  mineral 
resource  data  and  all  environmental 
data  acquired  by  the  lessee  or  holder  of 
a  right  of  use  and  easement  in  the 
course  of  operations  on  a  lease  or  right 


of  use  and  easement  and  may  require  a 
lessee  or  holder  to  obtain  additional 
environmental  data  when  deemed 
necessary  to  assure  adequate  protection 
of  the  human,  marine,  and  coastal 
environments. 

(2)  The  Director  is  to  be  provided  an 
opportunity  to  inspect,  cut,  and  remove 
representative  portions  of  all  samples 
acquired  by  a  lessee  in  the  course  of 
operations  on  the  lease. 

(c)  In  addition  to  the  rights  and 
privileges  granted  to  a  lessee  under  any 
lease  issued  or  maintained  under  the 
Act,  on  request,  the  Director  may  grant  a 
lessee,  subject  to  such  conditions  as  the 
Director  may  prescribe,  a  right  of  use 
and  easement  to  construct  and  maintain 
platforms,  artificial  islands,  and/or 
other  installations  and  devices  which 
are  permanently  or  temporarily  attached 
to  the  seabed  and  which  are  needed  for 
the  conduct  of  leasehold  exploration, 
testing,  development,  production,  and 
processing  activities  or  other  leasehold 
related  operations  whether  on  or  off  the 
lease. 

(d)(1)  The  Director  may  approve  the 
consolidation  of  two  or  more  OCS 
mineral  leases  or  portions  of  two  or 
more  OCS  mineral  leases  into  a  single 
mining  unit  requested  by  lessees,  or  the 
Director  may  require  such  consolidation 
when  the  operation  of  those  leases  or 
portions  of  leases  as  a  single  mining  unit 
is  in  the  interest  of  conservation  of  the 
natural  resources  of  the  OCS.  A  mining 
unit  may  also  include  all  or  portions  of 
one  or  more  OCS  mineral  leases  with  all 
or  portions  of  one  or  more  adjacent 
State  leases  for  minerals  in  a  common 
orebody.  A  single  unit  operator  shall  be 
responsible  for  submission  of  required 
Delineation,  Testing,  and  Mining  Plans 
covering  OCS  mineral  operations  for  an 
approved  mining  unit. 

(2)  Operations  such  as  exploration, 
testing,  and  mining  activities  conducted 
in  accordance  with  an  approved  plan  on 
any  lease  or  portion  of  a  lease  which  is 
subject  to  an  approved  mining  unit  shall 
be  considered  operations  on  each  of  the 
leases  that  is  made  subject  to  the 
approved  mining  unit. 

(3)  Minimum  royalty  paid  pursuant  to 
a  f-'ederal  lease,  which  is  subject  to  an 
approved  mining  unit,  is  creditable 
against  the  production  royalties 
allocated  to  that  Federal  lease  during 
the  lease  year  for  which  the  minimum 
royalty  is  paid. 

(4)  Any  OCS  minerals  produced  from 
State  and  Federal  leases  which  are 
subject  to  an  approved  mining  unit  shall 
be  accounted  for  separately  unless  a 
method  of  allocating  production 
between  State  and  Federal  leases  has 


been  approved  by  the  Director  and  the 
appropriate  State  official. 

§  282.12    Diractor't  responsibiUyes. 

(a)  The  Director  is  responsible  for  the 
regulation  of  activities  to  assure  that  all 
operations  conducted  under  a  lease  or 
right  of  use  and  easement  are  conducted 
in  a  manner  that  protects  the 
environment  and  promotes  orderly 
development  of  OCS  mineral  resources. 
Those  activities  are  to  be  designed  to 
prevent  serious  harm  or  damage  to,  or 
waste  of,  any  natural  resource 
(including  OCS  mineral  deposits  and  oil, 
gas,  and  sulphur  resources  in  areas 
leased  or  not  leased),  any  life  (including 
fish  and  other  aquatic  life),  property,  or 
the  marine,  coastal,  or  human 
environment. 

(b)(1)  In  the  evaluation  of  a 
Delineation  Plan,  the  Director  shall 
consider  the  plan  is  consistent  with: 

(i)  The  provisions  of  the  lease; 

(ii)  The  provisions  of  the  Act; 

(iii)  The  provisions  of  the  regulations 
prescribed  under  the  Act; 

(iv)  Other  applicable  Federal  law;  and 

(v)  Requirements  for  the  protection  of 
the  environment,  health,  and  safety. 

(2)  Within  30  days  following  the 
release  of  an  environmental  assessment 
prepared  pursuant  to  the  regulations 
implementing  NEPA  or  within  30  days 
following  the  comment  period  provided 
in  §  282.5(b)  of  this  part,  the  Director 
shall: 

(i)  Approve  any  Delineation  Plan 
which  is  consistent  with  the  criteria  in 
paragraph  (b)(1)  of  this  section; 

(ii)  Require  the  lessee  to  modify  any 
Delineation  Plan  that  is  inconsistent 
with  the  criteria  in  paragraph  (b)(1)  of 
this  section;  or 

(iii)  Disapprove  a  Delineation  Plan 
when  it  is  determined  that  an  activity 
proposed  in  the  plan  would  probably 
cause  serious  harm  or  damage  to  life 
(including  fish  and  other  aquatic  life),  to 
property,  to  natural  resources  of  the 
OCS  including  mineral  deposits  (in 
areas  leased  or  not  leased),  or  to  the 
proposed  activity  cannot  be  modified  to 
avoid  the  conditions. 

(3)  The  Director  shall  notify  the  lessee 
in  writing  of  the  reason  for  disapproving 
a  Delineation  Plan  or  for  requiring 
modification  of  a  plan  and  the 
conditions  that  must  be  met  for  plan 
approval. 

(c)(1)  In  the  evaluation  of  a  Testing 
Plan,  the  Director  shall  consider  whether 
the  plan  is  consistent  with: 

(i)  The  provisions  of  the  lease: 

(ii)  The  provisions  of  the  Act; 

(iii)  The  provisions  of  the  regulations 
prescribed  under  the  Act; 

(iv)  Other  applicable  Federal  law; 


(v)  Environmental,  safely,  and  health 
requirements;  and 

(vil  The  statutory  requirement  to 
protect  property,  natural  resources  of 
the  OCS,  including  mineral  deposits  (in 
areas  leased  or  not  leased),  and  the 
national  security  or  defense. 

(2)  Within  60  days  following  the 
release  of  a  final  EIS  prepared  pursuant 
to  NEPA  or  within  60  days  following  the 
comment  period  provided  in  §  282.5(c)  of 
this  part,  the  Director  shall: 

(i)  Approve  any  Testing  Plan  which  is 
consistent  with  the  criteria  in  paragraph 
(c)(1)  of  this  section; 

(ii)  Require  the  lessee  to  modify  any 
Testing  Plan  which  is  inconsistent  with 
the  criteria  in  paragraph  (c)(1)  of  this 
section;  or 

(iii)  Disapprove  any  Testing  Plan 
when  the  Director  determines  that 
exceptional  geological  conditions  in  the 
lease  area,  exceptional  resource  values 
in  the  marine  or  coastal  environment,  or 
other  exceptional  circumstances  exist, 
and  that  (A)  implementation  of  the 
activities  described  in  the  plan  would 
probably  cause  serious  harm  and 
damage  to  life  (including  fish  and  other 
aquatic  life),  to  property,  to  any  mineral 
deposit  (in  areas  leased  or  not  leased)  to 
the  national  security  or  defense,  or  the 
marine,  coastal,  or  human  environments; 
(B)  that  the  threat  of  harm  or  damage 
will  not  disappear  or  decrease  to  an 
acceptable  extent  within  a  reasonable 
period  of  time;  and  (C)  the  advantages 
of  disapproving  the  Testing  Plan 
outweigh  the  advantages  of 
development  and  production  of  the  OCS 
mineral  resources. 

(3)  The  Director  shall  notify  the  lessee 
in  writing  of  the  reason(s)  for 
disapproving  a  Testing  Plan  or  for 
requiring  modification  of  a  Testi.ng  Plan 
and  the  conditions  that  must  be  met  for 
approval  of  the  plan. 

(d)(1)  In  the  evaluation  of  a  Mining 
Plan,  the  Director  shall  consider  whether 
the  plan  is  consistent  with: 

(i)  The  provisions  of  the  lease; 

(ii)  The  provisions  of  the  Act; 

(iii)  The  provisions  of  the  regulations 
prescribed  under  the  Act; 

(iv)  Other  applicable  Federal  law: 

(v)  Environmental,  safety,  and  health 
requirements:  and 

(vi)  The  statutory'  requirements  to 
protect  property,  natural  resources  of 
the  OCS,  including  mineral  deposits  (in 
areas  leased  or  not  leased),  and  the 
national  security  or  defense. 

(2)  Within  60  days  following  the 
release  of  a  final  EIS  prepared  pursuant 
to  NEPA  or  within  60  days  following  the 
comment  period  provided  in  §  282.5(d) 
of  this  part,  the  Director  shall: 


(i)  Approve  any  Mining  Plan  which  is 
consistent  with  the  criteria  in  paragraph 
(d)(1)  of  this  section; 

(ii)  Require  the  lessee  to  modify  any 
Mining  Plan  which  is  inconsistent  with 
the  criteria  in  paragraph  (d)ll)  of  this 
section;  or 

(iii)  Disapprove  an\  Mining  Plan  when 
the  Director  determines  that  exceptional 
geological  conditions  in  the  lease  area, 
exceptional  resource  values  in  the 
marine  or  coastal  environment,  or  other 
exceptional  circumstances  exist,  and 
that  (A)  implementation  of  the  activities 
described  in  the  plan  would  probably 
cause  serious  harm  and  damage  to  life 
(including  fish  and  other  aquiiti:  life),  to 
property,  to  any  mineral  dcposi!  i;n 
areas  leased  or  not  leased)  to  rhc 
national  security  or  defense,  or  the 
marine,  coastal,  or  human  environments; 
(B)  that  the  threat  of  harm  or  damage 
will  not  disappear  or  decrease  to  an 
acceptable  extent  within  a  reasonable 
period  of  time;  and  (C)  the  advantages 
of  disapproving  the  Mining  Plan 
outweigh  the  advantages  of 
develop.ment  and  production  of  the  OCS 
mineral  resources. 

(3)  The  Director  shall  notify  the  lessee 
in  writing  of  the  reason(s)  for 
disapproving  a  Mining  Plan  or  for 
requiring  modification  of  a  Mming  Plan 
and  the  conditions  that  must  be  met  for 
approval  of  the  plan. 

(e)  The  Director  shall  assure  that  a 
scheduled  onsite  compliance  inspection 
of  each  facility  which  is  subject  to 
regulations  in  this  part  is  conducted  at 
least  once  a  year.  The  inspection  shall 
be  to  determine  that  the  lessee  is  in 
compliance  with  the  requirements  of  the 
law;  provisions  of  the  lease:  the 
approved  Delineation.  Testing,  or 
Mining  Plan;  and  the  regulations  in  this 
part.  Additional  unscheduled  onsite 
inspections  shall  be  conducted  without 
advance  notice  to  the  lessee  to  assure 
compliance  with  the  provisions  of 
applicable  law;  the  lease:  the  approved 
Delineation,  Testing,  or  Mining  Plan; 
and  the  regulations  in  this  part. 

(f](l  1  The  Director  shall,  after 
completion  of  the  technical  and 
environmental  evaluations,  approve, 
disapprove,  or  require  modification  of 
the  lessee's  requests,  applications, 
plans,  and  notices  submitted  pursuant  to 
the  provisions  of  this  part;  issue  orders 
to  govern  lease  operations;  and  require 
compliance  with  applicable  provisions 
of  the  law.  the  regulations,  the  lease, 
and  the  approved  Delineation,  Testing, 
or  Mining  Plans.  The  Director  may  give 
oral  orders  or  approvals  whenever  prior 
approval  is  required  before  the 
commencement  of  an  operation  or 
activity.  Oral  orders  or  approvals  given 
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in  response  to  a  written  request  shall  be 
confirmed  in  writing  within  3  working 
days  after  issuance  of  the  order  or 
granting  of  the  oral  approval. 

(2)  The  Director  shall,  after 
completion  of  the  technical  and 
environmental  evaluations,  approve, 
disapprove,  or  require  modification,  as 
appropriate,  of  the  design  plan, 
fabrication  plan,  and  installation  plan 
for  platforms,  artificial  islands,  and 
other  installations  and  devices 
permanently  or  temporarily  attached  to 
the  seabed.  The  approval,  disapproval, 
or  requirement  to  modify  such  plans 
may  take  the  form  of  a  condition  of 
granting  a  right  of  use  and  easement 
under  paragraph  (a]  of  this  section  or  as 
authorized  under  any  lease  issued  or 
maintained  under  the  Act. 

(g)  The  Director  shall  establish 
practices  and  procedures  to  govern  the 
collection  of  all  rents,  royalties,  and 
other  payments  due  the  Federal 
Government  in  accordance  with  terms 
of  the  leasing  notice,  the  lease,  and  the 
applicable  Royalty  Management 
regulations  listed  in  S  281.26(d]  of  this 
chapter. 

(h)  The  Director  may  prescribe  or 
approve,  in  writing  or  orally,  departures 
from  the  operating  requirements  of  the 
regulations  of  this  part  when  such 
departures  are  necessary  to  facilitate 
the  proper  development  of  a  lease,  to 
conserve  natural  resources,  or  protect 
life  (including  fish  and  other  aquatic 
life),  property,  or  the  marine,  coastal,  or 
human  environment. 

§  282.13    Suspension  of  production  or 
other  operations. 

(a)  The  Director  may  direct  the 
suspension  or  temporary  prohibition  of 
production  or  any  other  operation  or 
activity  on  all  or  any  part  of  a  lease 
when  it  has  been  determined  that  such 
suspension  or  temporary  prohibition  is 
in  the  national  interest  to: 

(1)  Facilitate  proper  development  of  a 
lease  including  a  reasonable  time  to 
develop  a  mine  and  construct  necessary 
support  facilities,  or 

(2)  Allow  for  the  construction  or 
negotiation  for  use  of  transportation 
facilities. 

(b)  The  Director  may  also  direct  or,  at 
the  request  of  the  lessee,  approve  a 
suspension  or  temporary  prohibition  of 
production  or  any  other  operation  or 
activity,  if: 

(1]  The  lessee  failed  to  comply  with  a 
provision  of  applicable  law,  regulation, 
order,  or  the  lease; 

(2]  There  is  a  threat  of  serious, 
irreparable,  or  immediate  harm  or 
damage  to  life  (including  fish  and  other 
aquatic  life),  property,  any  mineral 


deposit,  or  the  marine,  coastal,  or  human 
environment; 

(3)  The  suspension  or  temporary 
prohibition  is  in  the  interest  of  national 
security  or  defense; 

(4)  The  suspension  or  temporary 
prohibition  is  necessary  for  the  initiation 
and  conduct  of  an  environmental 
evaluation  to  define  mitigation  measures 
to  avoid  or  minimize  adverse 
environmental  impacts. 

(5)  The  suspension  or  temporary 
prohibition  is  necessary  to  faciHtate  the 
installation  of  equipment  necessary  for 
safety  of  operations  and  protection  of 
the  environment; 

(6)  The  suspension  or  temporary 
prohibition  is  necessary  to  allow  for 
undue  delays  encountered  by  the  lessee 
in  obtaining  required  permits  or 
consents,  including  administrative  or 
judicial  challenges  or  appeals; 

(7)  The  Director  determines  that 
continued  operations  would  result  in 
premature  abandonment  of  a  producing 
mine,  resulting  in  the  loss  of  otherwise 
recoverable  OCS  minerals; 

(8)  The  Director  determines  that 
continued  operations  would  result  in 
waste  due  to  continued  production  of  a 
surplus  of  minerals  under  adverse 
market  conditions;  or 

(9)  The  suspension  or  temporary 
prohibition  is  necessary  to  comply  with 
judicial  decrees  prohibiting  production 
or  any  other  operation  or  activity,  or  the 
permitting  of  those  activities,  effective 
the  date  set  by  the  court  for  that 
prohibition. 

(c)  When  the  Director  orders  or 
approves  a  suspension  or  a  temporary 
prohibition  of  operation  or  activity 
including  production  on  all  of  a  lease 
pursuant  to  paragraphs  (a)  or  (b)  of  this 
section,  the  term  of  the  lease  shall  be 
extended  for  a  period  of  time  equal  to 
the  period  of  time  that  the  suspension  or 
temporary  prohibition  is  in  effect,  except 
that  no  lease  shall  be  so  extended  when 
the  suspension  or  temporary  prohibition 
is  the  result  of  the  lessee's  gross 
negligence  or  willful  violation  of  a 
provision  of  the  lease  or  governing 
regulations. 

(d)  The  Director  may,  at  any  time 
within  the  period  prescribed  for  a 
suspension  or  temporary  prohibition 
issued  pursuant  to  paragraph  (b)(2]  of 
this  section,  require  the  lessee  to  submit 
a  Delineation,  Testing,  or  Mining  Plan 
for  approval  in  accordance  with  the 
requirements  for  the  approval  of  such 
plans  in  this  part. 

(e)(1)  When  the  Director  orders  or 
issues  a  suspension  or  a  temporary 
prohibition  pursuant  to  paragraph  (b)(2) 
of  this  section,  the  Director  may  require 
the  lessee  to  conduct  site-specific 
studies  to  identify  and  evaluate  the 


cause(s)  of  the  hazard(s)  generating  the 
suspension  or  temporary  prohibition,  the 
potential  for  damage  from  the  hazard(s), 
and  the  measures  available  for 
mitigating  the  hazard(s].  The  nature, 
scope,  and  content  of  any  study  shall  be 
subject  to  approval  by  the  Director.  The 
lessee  shall  furnish  copies  and  all 
results  of  any  such  study  to  the  Director. 
The  cost  of  the  study  shall  be  borne  by 
the  lessee  unless  the  Director  arranges 
for  the  cost  of  the  study  to  be  borne  by  a 
party  other  than  the  lessee.  The  Director 
shall  make  results  of  any  such  study 
available  to  interested  parties  and  to  the 
public  as  soon  as  practicable  after  the 
completion  of  the  study  and  submission 
of  the  results  thereof. 

(2)  When  the  Director  determines  that 
measures  are  necessary,  on  the  basis  of 
the  results  of  the  studies  conducted  in 
accordance  with  paragraph  (e)(1)  of  this 
section  and  other  information  available 
to  and  identified  by  the  Director,  the 
lessee  shall  be  required  to  take 
appropriate  measures  to  mitigate,  avoid, 
or  minimize  the  damage  or  potential 
damage  on  which  the  suspension  or 
temporary  prohibition  is  based.  When 
deemed  appropriate  by  the  Director,  the 
lessee  shall  submit  a  revised 
Delineation.  Testing,  or  Mining  Plan  to 
incorporate  the  mitigation  measures 
required  by  the  Director.  In  choosing 
between  alternative  mitigation 
measures,  the  Director  shall  balance  the 
cost  of  the  required  measures  against 
the  reduction  or  potential  reduction  in 
damage  or  threat  of  damage  or  harm  to 
life  (including  fish  and  other  aquatic 
life),  to  property,  to  any  mineral  deposits 
(in  areas  leased  or  not  leased),  to  the 
national  security  or  defense,  or  to  the 
marine,  coastal,  or  human  environment. 

(f)(1)  If  under  the  provisions  of 
§  282.13(b)  (2),  (3),  and  (4)  of  this  part, 
the  Director,  with  respect  to  any  lease, 
directs  the  suspension  of  production  or 
other  operations  on  the  entire  leasehold, 
no  payment  of  rental  or  minimum 
royalty  shall  be  due  for  or  during  the 
period  of  the  directed  suspension.  If 
under  the  provisions  of  9  282.13(b)  (2), 
(3),  and  (4),  of  this  part  the  Director, 
with  respect  to  a  lease  on  which  there 
has  been  no  production,  directs  the 
suspension  of  operations  on  the  entire 
leasehold,  no  payment  of  rental  shall  be 
due  during  the  period  of  the  directed 
suspension. 

(2)  If  under  the  provisions  of  this 
section,  the  Director  grants  the  request 
of  a  lessee  for  a  suspension  of 
production  or  other  operations,  the 
lessee's  obligations  to  pay  rental, 
minimum  royalty,  or  royalty  shall 
continue  to  apply  during  the  period  of 
the  approved  suspension. 
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(3)  If  the  lease  anniversary  date  fulls 
within  a  period  of  suspension  for  which 
no  rental  or  minimum  royalty  payments 
are  required  under  paragraph  (a)  of  this 
section,  the  prorated  rentals  or  minimum 
royalties  are  due  and  payable  as  of  the 
date  the  suspension  period  terminates. 
These  amounts  shall  be  computed  and 
notice  thereof  given  the  lessee.  The 
lessee  shall  pay  the  amount  due  within 
30  days  after  receipt  of  such  notice.  The 
anniversary  date  of  a  lease  shall  not 
change  by  reason  of  any  period  of  lease 
suspension  or  rental  or  royalty  relief 
resulting  therefrom. 

§282.14    Noncompliance,  remedies,  and 
penalties. 

(a)(1)  If  the  Director  determines  that  a 
lessee  has  failed  to  comply  with 
applicable  provisions  of  law;  the 
regulations  in  this  part;  other  applicable 
regulations;  the  lease;  the  approved 
Delineation,  Testing,  or  Mining  Plan;  or 
the  Director's  orders  or  instructions,  and 
the  Director  determines  that  such 
noncompliance  poses  a  threat  of 
immediate,  serious,  or  irreparable 
damage  to  the  environment,  the  mine  or 
the  deposit  being  mined,  or  other 
valuable  mineral  deposits  or  other 
resources,  the  Director  shall  order  the 
lessee  to  take  immediate  and 
appropriate  remedial  action  to  alleviate 
the  threat.  Any  oral  orders  shall  be 
followed  up  by  service  of  a  notice  of 
non-compliance  upon  the  lessee  by 
delivery  in  person  to  the  lessee  or  agent, 
or  by  certified  or  registered  mail 
addressed  to  the  lessee  at  its  last  known 
address. 

(2)  If  the  Director  determines  that  the 
Inssee  has  failed  to  comply  with 
applicable  provisions  of  law;  the 
regulations  in  this  part;  other  applicable 
regulctions;  the  lease;  the  requirements 
of  an  approved  Delineation,  Testing,  or 
Mining  Plan;  or  the  Director's  orders  or 
instructions,  and  such  noncompliance 
docs  not  pose  a  threat  of  immediate, 
serious,  or  irreparable  damage  to  the 
environment,  the  mine  or  the  deposit 
being  mined,  or  other  valuable  mineral 
deposits  or  other  resources,  the  Director 
shall  serve  a  notice  of  noncompliance 
upon  the  lessee  by  delivery  in  person  to 
the  lessee  or  agent  or  by  certified  or 
registered  mail  addressed  to  the  lessee 
at  the  last  known  address. 

(b)  A  notice  of  noncompliance  shall 
specify  in  what  respect(s)  the  lessee  has 
failed  to  comply  with  the  provisions  of 
applicable  law;  regulations:  the  lease; 
the  requirements  of  an  approved 
Delineation,  Testing,  or  Mining  Plan;  or 
the  Director's  orders  or  instructions,  and 
shall  specify  the  action(s)  which  must  be 
taken  to  correct  the  noncompliance  and 


the  time  limits  within  which  such  action 
must  be  taken. 

(c)  Failure  of  a  lessee  to  take  the 
actions  specified  in  the  notice  of 
noncompliance  within  the  time  limit 
specified  shall  be  grounds  for  a 
suspension  of  operations  and  other 
appropriate  actions  including  but  not 
limited  to  the  assessment  of  a  civil 
penalty  of  up  to  $10,(K)0  per  day  for  each 
violation  that  is  not  corrected  within  the 
time  period  specified. 

(d)  Whenever  the  Director  determines 
on  the  basis  of  sufficient  evidence  that  a 
violation  of  or  failure  to  comply  with 
any  provision  of  the  Act;  or  any 
provision  of  a  lease,  license,  or  permit 
issued  pursuant  to  the  Act;  or  any 
provision  of  any  regulation  promulgated 
under  the  Act  probably  occurred  and 
that  such  apparent  violation  continued 
beyond  notice  of  the  violation  and  the 
expiration  of  the  reasonable  time  period 
allowed  for  corrective  action,  the 
Director  shall  follow  the  procedures 
concerning  remedies  and  penalties  in 
Subpart  N,  Remedies  and  Penalties,  of 
Part  250  of  this  title  to  determine  and 
assess  an  appropriate  penalty. 

(e)  The  remedies  and  penalties 
prescribed  in  this  section  shall  be 
concurrent  and  cumulative,  and  the 
exercise  of  one  shall  not  preclude  the 
exercise  of  the  other.  Further,  the 
remedies  and  penalties  prescribed  in 
this  section  shall  be  in  addition  to  any 
other  remedies  and  penalties  afforded 
by  any  other  law  or  regulation. 

§282.15    Cancellation  of  leases. 

(a)  Whenever  Ihe  owner  of  a 
nonproducing  lease  fails  to  comply  with 
any  of  the  provisions  of  the  Act,  the 
lease,  or  the  regulations  issued  under 
the  Act  and  the  default  continues  for  a 
per!!)d  of  30  days  after  mailing  of  notice 
by  registered  or  certified  letter  to  the 
lease  owner  at  the  owner's  record  post 
office  address,  the  Secretary  may  cancel 
the  lease  pursuant  to  section  5(c)  of  the 
Act,  and  the  lessee  shall  not  be  entitled 
to  compensation.  Any  such  cancellation 
is  subject  to  judicial  review  as  provided 
by  section  23(b)  of  the  Act. 

(b)  Whenever  the  owner  of  any 
producing  lease  fails  to  comply  with  any 
of  the  provisions  of  the  Act,  the  lease,  or 
the  regulations  issued  under  the  Act,  the 
Secretary  may  cancel  the  lease  only 
after  judicial  proceedings  pursuant  to 
section  5(d)  of  the  Act,  and  the  lessee 
shall  not  be  entitled  to  compensation. 

(c)  Any  lease  issued  under  the  Act, 
whether  producing  or  not,  may  be 
canceled  by  the  Secretary  upon  proof 
that  it  was  obtained  by  fraud  or 
misrepresentation  and  after  notice  and 
opportunity  to  be  heard  has  been 
afforded  to  the  lessee. 


(d)  The  Secretary  may  cancel  a  lease 
in  accordance  with  the  following: 

(1)  Cancellation  may  occur  at  any 
time  if  the  Secretary  determines  after  a 
hearing  that — 

(i)  Continued  activity  pursuant  to  such 
lease  would  probably  cause  serious 
harm  or  damage  to  life  (including  fish 
and  other  aquatic  life),  to  property,  to 
any  mineral  (in  areas  leased  or  not 
leased),  to  the  national  security  or 
defense,  or  to  the  marine,  coastal,  or 
human  environment; 

(ii)  The  threat  of  harm  or  damage  will 
not  disappear  or  decrease  to  an 
acceptable  extent  within  a  reasonable 
period  of  time;  and 

(iii)  The  advantages  of  cancellation 
outweigh  the  advantages  of  continuing 
such  lease  in  force. 

(2)  Cancellation  shall  not  occur  unless 
and  until  operations  under  such  lease 
shall  have  been  under  suspension  or 
temporary  prohibition  by  the  Secretary, 
with  due  extension  of  any  lease  term 
continuously  for  a  period  of  5  years  or 
for  a  lesser  period  upon  request  of  the 
lessee; 

(3)  Cancellation  shall  entitle  the 
lessee  to  receive  such  compensation  as 
is  shown  to  the  Secretary  as  being  equal 
to  the  lesser  of — 

(i)  The  fair  value  of  the  canceled 
rights  as  of  the  date  of  cancellation, 
taking  account  of  both  anticipated 
revenues  from  the  lease  and  anticipated 
costs,  including  costs  of  compliance 
with  all  applicable  regulations  and 
operating  orders,  liability  for  cleanup 
costs  or  damages,  or  both,  and  all  other 
costs  reasonably  anticipated  on  the 
lease,  or 

(ii)  The  excess,  if  any,  over  the 
lessee's  revenues  from  the  lease  (plus 
interest  thereon  from  the  date  of  receipt 
to  date  of  reimbursement)  of  all 
consideration  paid  for  the  lease  and  all 
direct  expenditures  made  by  the  lessee 
after  the  date  of  issuance  of  such  lease 
and  in  connection  with  exploration  or 
development,  or  both,  pursuant  to  the 
lease  (plus  interest  on  such 
consideration  and  such  expenditures 
from  date  of  payment  to  date  of 
reimbursement),  except  that  (A)  with 
respect  to  leases  issued  before 
September  18, 1978.  such  compensation 
shall  be  equal  to  the  amount  specified  in 
paragraph  (d)(3)(i)  of  this  section;  and 
(B)  in  the  case  of  joint  leases  which  are 
canceled  due  to  the  failure  of  one  or 
mo.^e  partners  to  exercise  due  diligence, 
the  innocent  parties  shall  have  the  right 
to  seek  damages  for  such  loss  from  the 
responsible  party  or  parties  and  the 
right  to  acquire  the  interests  of  the 
negligent  party  or  parties  and  be  issued 
the  lease  in  question. 
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Subpart  C— Obligations  and 
Responsibilities  of  Lessees 

§  282.20    Obligations  and  responsibilities 
of  lessees. 

(a)  The  lessee  shall  comply  with  the 
provisions  of  applicable  laws; 
regulations;  the  lease;  the  requirements 
of  the  approved  Delineation,  Testing,  or 
Mining  Plans;  and  other  written  or  oral 
orders  or  instructions  issued  by  the 
Director  when  performing  exploration, 
testing,  development,  and  production 
activities  pursuant  to  a  lease  issued 
under  Part  281  of  this  title.  The  lessee 
shall  take  all  necessary  precautions  to 
prevent  waste  and  damage  to  oil,  gas, 
sulphur,  and  OCS  mineral-bearing 
formations  and  shall  conduct  operations 
in  such  manner  that  does  not  cause  or 
threaten  to  cause  harm  or  damage  to  life 
(including  fish  and  other  aquatic  life),  to 
property,  to  the  national  security  or 
defense,  or  to  the  marine,  coastal,  or 
human  envirorunent.  The  lessee  shall 
make  all  mineral  resource  data  and 
information  and  all  enviroiunental  data 
and  information  acquired  by  the  lessee 
in  the  course  of  exploration,  testing, 
development,  and  production  operations 
on  the  lease  available  to  the  Director  for 
examination  and  copying  at  the  lease 
site  or  an  onshore  location  convenient  to 
the  Director. 

(b)  In  all  cases  where  there  is  more 
than  one  lease  owner  of  record,  one 
person  shall  be  designated  payor  for  the 
lease.  The  payor  shall  be  responsible  for 
making  all  rental,  minimum  royalty,  any 
royalty  payments. 

(c)  In  all  cases  where  lease  operations 
are  not  conducted  by  the  exclusive 
owner  of  record,  a  "designation  of 
operator"  shall  be  submitted  to  and 
accepted  by  the  Director  prior  to  the 
commencement  of  leasehold  operations. 
This  designation  when  accepted  will  be 
recognized  as  authority  for  the  designee 
to  act  on  behalf  of  the  lessees  and  to 
fulfill  the  lessees'  obligations  under  the 
Act,  the  lease,  and  the  regulations  of 
this  part.  All  changes  of  address  and 
any  termination  of  a  designation  of 
operator  shall  be  reported  immediately, 
in  writing,  to  the  Director.  In  the  case  of 
a  termination  of  a  designation  of 
operator  or  in  the  event  of  a  controversy 
between  the  lessee  and  the  designated 
operator,  both  the  lessee  and  the 
designated  operator  will  be  responsible 
for  the  protection  of  the  interests  of  the 
lessor. 

(d)  When  required  by  the  Director  or 
at  the  option  of  the  lessee,  the  lessee 
shall  submit  to  the  Director  the 
designation  of  a  local  representative 
empowered  to  receive  notices,  provide 
access  to  OCS  mineral  and 
environmental  data  and  information. 


and  comply  with  orders  issue  pursuant 
to  the  regulations  of  this  part.  If  there  is 
a  change  in  the  designated 
representative,  the  Director  shall  be 
notified  immediately. 

(e)  Before  beginning  operations,  the 
lessee(8)  shall  inform  the  Director  in 
writing  of  any  designation  of  a  local 
representative  under  paragraph  (c)  of 
this  section  and  the  address  of  the  mine 
office  responsible  for  the  exploration, 
testing,  development,  or  production 
activities;  the  lessee's  temporary  and 
permanent  addresses;  or  the  name  and 
address  of  the  designated  operator  who 
will  be  responsible  for  the  operations, 
and  who  will  act  as  the  local 
representative  of  the  lessee.  The 
Director  shall  also  be  informed  of  each 
change  thereafter  in  the  address  of  the 
mine  offlce  or  in  the  name  or  address  of 
the  local  representative. 

(f)  The  holder  of  a  right  of  use  and 
easement  shall  exercise  its  rights  under 
the  right  of  use  and  easement  in 
accordance  with  the  regulations  of  this 
part. 

(g)  A  lessee  shall  submit  reports  and 
maintain  records  in  accordance  with 

§  282.29  of  this  part. 

(h)  When  an  oral  approval  is  given  by 
MMS  in  response  to  an  oral  request 
under  these  regulations,  the  oral  request 
shall  be  confirmed  in  writing  by  the 
lessee  or  holder  of  a  right  of  use  and 
easement  within  72  hours. 

(i)  The  lessee  is  responsible  for 
obtaining  all  permits  and  approvals  from 
MMS  or  other  Agencies  needed  to  carry 
out  exploration,  testing,  development, 
and  production  activities  under  a  lease 
issued  under  Part  281  of  this  title. 

§  282.21    Plans,  general. 

(a)  No  exploration,  testing, 
development,  or  production  activities, 
except  preliminary  activities,  shall  be 
commenced  or  conducted  on  any  lease 
except  in  accordance  with  a  plan 
submitted  by  the  lessee  and  approved 
by  the  Director.  Plans  will  not  be 
approved  before  completion  of 
comprehensive  technical  and 
environmental  evaluations  to  assure 
that  the  activities  described  will  be 
carried  out  in  a  safe  and 
environmentally  responsible  manner. 
Prior  to  the  approval  of  a  plan,  the 
Director  will  assure  that  the  lessee  is 
prepared  to  take  adequate  measures  to 
prevent  waste;  conserve  natural 
resources  of  the  OCS;  and  protect  the 
environment,  human  life,  and  correlative 
rights.  The  lessee  shall  demonstrate  to 
the  satisfaction  of  the  Director  that  the 
lease  is  in  good  standing,  the  lessee  is 
authorized  and  capable  of  conducting 
the  activities  described  in  the  plan,  and 


that  an  acceptable  bond  has  been 
provided. 

(b)  Plans  shall  be  submitted  to  the 
Director  for  approval.  The  lessee  shall 
submit  the  number  of  copies  prescribed 
by  the  Director.  Such  plans  shall 
describe  in  detail  the  activities  that  are 
to  be  conducted  and  shall  demonstrate 
that  the  proposed  exploration,  testing, 
development,  and  production  activities 
will  be  conducted  in  an  operationally 
safe  and  environmentally  responsible 
manner  that  is  consistent  with  the 
provisions  of  the  lease,  appHcable  laws, 
and  regulations.  The  Governor  of  an 
affected  State(s)  and  other  Federal 
Agencies  shall  be  provided  an 
opportunity  to  review  and  provide 
comments  on  proposed  Delineation, 
Testing,  and  Mining  Plans  and  any 
proposal  for  a  signiHcant  modification  to 
an  approved  plan.  Following  review, 
including  the  technical  and 
environmental  evaluations,  the  Director 
shall  either  approve,  disapprove,  or 
require  the  lessee  to  modify  its  proposed 
plan. 

(c)  Lessees  are  not  required  to  submit 
a  Delineation  or  Testing  Plan  prior  to 
submittal  of  a  proposed  Testing  or 
Mining  Plan  if  the  lessee  has  sufficient 
data  and  information  on  which  to  base  a 
Testing  or  Mining  Plan  without  carrying 
out  postlease  exploration  and/or  testing 
activities.  A  Mining  Plan  may  include 
proposed  exploration  or  testing 
activities  where  those  activities  are 
needed  to  obtain  additional  data  and 
information  on  which  to  base  plans  for 
future  mining  activities.  A  Testing  Plan 
may  include  exploration  activities  when 
those  activities  are  needed  to  obtain 
additional  data  or  information  on  which 
to  base  plans  for  future  testing  or  mining 
activities. 

(d)  Preliminary  activities  are 
bathymetric,  geological,  geophysical, 
mapping,  and  other  surveys  necessary  to 
develop  a  comprehensive  Delineation, 
Testing,  or  Mining  Plan.  Such  activities 
are  those  which  have  no  significant 
adverse  impact  on  the  natural  resources 
of  the  OCS.  The  lessee  shall  give  notice 
to  the  Director  at  least  30  days  prior  to 
initiating  the  proposed  preliminary 
activities  on  the  lease.  "The  notice  shall 
describe  in  detail  those  activities  that 
are  to  be  conducted  and  the  time 
schedule  for  conducting  those  activities. 

(e)  Leasehold  activities  shall  be 
carried  out  with  due  regard  to 
conservation  of  resources,  paying 
particular  attention  to  the  wise 
management  of  OCS  mineral  resources, 
minimizing  waste  of  the  leased 
resource(s)  in  mining  and  processing, 
and  preventing  damage  to  unmined 
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parts  of  the  mineral  deposit  and  other 
resources  of  the  OCS. 

§  282.22    Delineation  Plan. 

All  exploration  activities  shall  be 
conducted  in  accordance  with  a 
Delineation  Plan  submitted  by  the  lessee 
and  approved  by  the  Director.  The 
Delineation  Plan  shall  describe  the 
proposed  activities  necessary  to  locate 
leased  OCS  minerals,  characterize  the 
quantity  and  quality  of  the  minerals,  and 
generate  other  information  needed  for 
the  development  of  a  comprehensive 
Testing  or  Mining  Plan.  A  Delineation 
Plan  at  a  minimum  shall  include  the 
following: 

(a)  The  OCS  minerals)  of  primary 
interest. 

(b)  A  brief  narrative  description  of  the 
activities  to  be  conducted  and  how  the 
activities  will  lead  to  the  discovery  and 
evaluation  of  a  commercially  minable 
deposit  on  the  lease. 

(c)  The  name,  registration,  and  type  of 
equipment  to  be  used,  including  vessel 
types  as  well  as  their  navigation  and 
mobile  communication  systems,  and 
transportation  corridors  to  be  used 
between  the  lease  and  shore. 

(d)  Information  showing  that  the 
equipment  to  be  used  (including  the 
vessel)  is  capable  of  performing  the 
intended  operation  in  the  environment 
which  will  be  encountered. 

(e)  Maps  showing  the  proposed 
locations  of  test  drill  holes,  the 
anticipated  depth  of  penetration  of  test 
drill  holes,  the  locations  where  surficial 
samples  were  taken,  and  the  location  of 
proposed  geophysical  survey  lines  for 
each  surveying  method  being  employed. 

(f)  A  description  of  measures  to  be 
taken  to  avoid,  minimize,  or  otherwise 
mitigate  air,  land,  and  water  pollution 
and  damage  to  aquatic  and  wildlife 
species  and  their  habitats;  any  unique  or 
special  features  in  the  lease  area; 
aquifers;  other  natural  resources  of  the 
OCS;  and  hazards  to  public  health, 
safety,  and  navigation. 

(g)  A  schedule  indicating  the  starting 
and  completion  dates  for  each  proposed 
exploration  activity. 

(h)  A  list  of  any  known  archaeological 
resources  on  the  lease  and  measures  to 
assure  that  the  proposed  exploration 
activities  do  not  damage  those 
resources. 

(i)  A  description  of  any  potential 
conflicts  with  other  uses  and  users  of 
the  area. 

(j)  A  description  of  measures  to  be 
taken  to  monitor  the  effects  of  the 
proposed  exploration  activities  on  the 
environment  in  accordance  with 
§  282.28(c)  of  this  part. 

(k)  A  detailed  description  of  practices 
and  procedures  to  effect  the 


abandonment  of  exploration  activities, 
e.g.,  plugging  of  test  drill  holes.  The 
proposed  procedures  shall  indicate  the 
steps  to  be  taken  to  assure  that  test  drill 
holes  and  other  testing  procedures 
which  penetrate  the  seafloor  to  a 
significant  depth  are  properly  sealed 
and  that  the  seafloor  is  left  free  of 
obstructions  or  structures  that  may 
present  a  hazard  to  other  uses  or  users 
of  the  OCS  such  as  navigation  or 
commercial  fishing. 

(1)  A  detailed  description  of  the  cycle 
of  all  materials,  the  method  for 
discharge  and  disposal  of  waste  and 
refuse,  and  the  chemical  and  physical 
characteristics  of  waste  and  refuse. 

(m)  A  description  of  the  potential 
environmental  impacts  of  the  proposed 
exploration  activities  including  the 
following: 

(1)  The  location  of  associated  port, 
transport,  p"or.essing,  and  waste 
disposal  facilities  and  affected 
environment  (e.g..  maps,  land  use,  and 
layout); 

(2)  A  description  of  the  nature  and 
degree  of  environmental  impacts  and 
the  domestic  socioeconomic  effects  of 
construction  and  operation  of  the 
associated  facilities,  including  waste 
characteristics  and  toxicity; 

(3)  Any  proposed  mitigation  measures 
to  avoid  or  minimize  adverse  impacts  on 
the  environment; 

(4)  A  certificate  of  consistency  with 
the  federally  approved  State  coastal 
zone  management  program,  where 
applicable;  and 

(5)  Alternative  sites  and  technologies 
considered  by  the  lessee  and  the 
reasons  why  they  were  not  chosen. 

(n)  Any  other  information  needed  for 
technical  evaluation  of  the  planned 
activity,  such  as  sample  analyses  to  be 
conducted  at  sea,  and  the  evaluation  of 
potential  environmental  impacts. 

§282.23    Testing  Plan. 

All  testing  activities  shall  be 
conducted  in  accordance  with  a  Testing 
Plan  submitted  by  the  lessee  and 
approved  by  the  Director.  Where  a 
lessee  needs  more  information  to 
develop  a  detailed  Mining  Plan  than  is 
obtainable  under  an  approved 
Delineation  Plan,  to  prepare  feasibility 
studies,  to  carry  out  a  pilot  program  to 
evaluate  processing  techniques  or 
technology  or  mining  equipment,  or  to 
determine  environmental  effects  by  a 
pilot  test  mining  operation,  the  lessee 
shall  submit  a  comprehensive  Testing 
Plan  for  the  Director's  approval.  Any 
OCS  minerals  acquired  during  activities 
conducted  under  an  approved  Testing 
Plan  will  be  subject  to  the  payment  of 
royalty  pursuant  to  the  governing  lease 


terms.  A  Testing  Plan  at  a  minimum 
shall  include  the  following: 

(a)  The  nature  and  purpose  of  the 
proposed  testing  program. 

(b)  A  comprehensive  description  of 
the  activities  to  be  performed  including 
descriptions  of  the  proposed  methods 
for  analysis  of  samples  taken. 

(c)  A  narrative  description  and  maps 
showing  water  depths  and  the  locations 
of  the  proposed  pilot  mining  or  other 
testing  activities. 

(d)  A  comprehensive  description  of 
the  method  and  manner  in  which  testing 
activities  will  be  conducted  and  the 
results  the  lessee  expects  to  obtain  as  a 
result  of  those  activities. 

(e)  The  name,  registration,  and  type  of 
equipment  to  be  used,  including  vessel 
types  together  with  their  navigation  and 
mobile  communication  systems,  and 
transportation  corridors  to  be  used 
between  the  lease  and  shore. 

(f)  Information  showing  that  the 
equipment  to  be  used  (including  the 
vessel)  is  capable  of  performing  the 
intended  operation  in  the  environment 
which  will  be  encountered. 

(g)  A  schedule  specifying  the  starting 
and  completion  dates  for  each  of  the 
testing  activities. 

(h)  A  list  of  known  archaeological 
resources  on  the  lease  and  measures  to 
be  used  to  assure  that  the  proposed 
testing  activities  do  not  damage  those 
resources. 

(i)  A  description  of  any  potential 
conflicts  with  other  uses  and  users  of 
the  area. 

(j)  A  description  of  the  measures  to  be 
taken  to  monitor  the  impacts  of  the 
proposed  testing  activities  in 
accordance  with  §  282.28(c)  of  this  part. 

(k)  A  detailed  description  of  the  cycle 
of  all  materials  including  samples  and 
wastes,  the  method  for  discharge  and 
disposal  of  such  waste  and  refuse,  and 
the  chemical  and  physical 
characteristics  of  such  waste  and  refuse. 

(1)  A  detailed  description  of  practices 
and  procedures  to  effect  the 
abandonment  of  testing  activities,  e.g.. 
abandonment  of  a  pilot  mining  facility. 
The  proposed  procedures  shall  indicate 
the  steps  to  be  taken  to  assure  that 
mined  areas  do  not  pose  a  threat  to  the 
environment  and  that  the  seafloor  is  left 
free  of  obstructions  and  structures  that 
may  present  a  hazard  to  other  uses  or 
users  of  the  OCS  such  as  navigation  or 
commerical  fishing. 

(m)  A  description  of  potential 
environmental  impacts  of  testing 
activities  including  the  following: 

(1)  The  location  of  associated  port, 
transport,  processing,  and  waste 
disposal  facilities  and  affected 
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environment  (e.g.,  maps,  land  use,  and 
layout); 

(2)  A  description  of  the  nature  and 
degree  of  potential  environmental 
impacts  of  the  proposed  testing 
activities  and  the  domestic 
scoioeconomic  effects  of  construction 
and  operation  of  the  proposed  testing 
facilities,  including  waste  characteristics 
and  toxicity; 

(3)  Any  proposed  mitigation  measures 
to  avoid  or  minimize  adverse  impacts  on 
the  environment; 

(4)  A  certificate  of  consistency  with 
the  federally  approved  State  coastal 
zone  management  program,  where 
applicable;  and 

(5)  Alternate  sites  and  technologies 
considered  by  the  lessee  and  the 
reasons  why  they  were  not  selected. 

(n)  Any  other  information  needed  for 
technical  evaluation  of  the  planned 
activities  and  for  evaluation  of  the 
impact  of  those  activities  on  the  human, 
marine,  and  coastal  environments. 

§282.24    Mining  Plan. 

All  OCS  mineral  development  and 
production  activities  shall  be  conducted 
in  accordance  with  a  Mining  Plan 
submitted  by  the  lessee  and  approved 
by  the  Director.  A  Mining  Plan  shall 
include  comprehensive  detailed 
descriptions,  illustrations,  and 
explanations  of  the  proposed  OCS 
mineral  development,  production,  and 
processing  activities  and  accurately 
present  the  lessee's  proposed  plan  of 
operation.  A  Mining  Plan  at  a  minimum 
shall  include  the  following: 

(a)  A  narrative  description  of  the 
mining  activities  including: 

(1)  The  OCS  mineral(s)  or  material(s) 
to  be  recovered; 

(2)  Estimates  of  the  number  of  tons 
and  grade(s)  of  ore  to  be  recovered; 

(3)  Anticipated  annual  production; 

(4)  Volume  of  ocean  bottom  expected 
to  be  disturbed  (area  and  depth  of 
disruption)  each  yean  and 

(5)  All  activities  of  the  mining  cycle 
from  extraction  through  processing  and 
waste  disposal. 

(b)  Maps  of  the  lease  showing  water 
depths,  the  outline  of  the  mineral 
deposit(s)  to  be  mined  with  cross 
sections  showing  thickness,  and  the 
area(s)  anticipated  to  be  mined  each 
year. 

(c)  The  name,  registration,  and  type  of 
equipment  to  be  used,  including  vessel 
types  as  well  as  their  navigation  and 
mobile  communication  systems,  and 
Iransporta'.on  corridors  to  be  used 
between  the  lease  and  shore. 

(d)  Informution  showing  that  the 
equipment  to  be  used  (including  the 
vessel)  is  cap.ible  of  performing  the 


intended  operation  in  the  environment 
which  will  be  encountered. 

(e)  A  description  of  equipment  to  be 
used  in  mining,  processing,  and 
transporting  of  the  ore. 

(f)  A  schedule  indicating  the 
anticipated  starting  and  completion 
dates  for  each  activity  described  in  the 
plan. 

(g)  For  onshore  processing,  a 
description  of  how  OCS  minerals  are  to 
be  processed  and  how  the  produced 
OCS  minerals  will  be  weighed,  assayed, 
and  royalty  determinations  made. 

(h)  For  at-sea  processing,  additional 
information  including  type  and  size  of 
installation  or  structures  and  the  method 
of  tailings  disposal. 

(i)  A  list  of  known  archaeological 
resources  on  the  lease  and  the  measures 
to  be  taken  to  assure  that  the  proposed 
mining  activities  do  not  damage  the 
resources. 

(j)  Description  of  any  potential 
conflicts  with  other  uses  and  users  of 
the  area. 

(k)  A  detailed  description  of  the 
nature  and  occurrence  of  the  OCS 
Mineral  deposit(s)  in  the  leased  area 
with  adequate  maps  and  sections. 

(1)  A  detailed  description  of 
development  and  mining  methods  to  be 
used,  the  proposed  sequence  of  mining 
or  development,  the  expected 
production  rate,  the  method  and  location 
of  the  proposed  processing  operation, 
and  the  method  of  measuring 
production. 

(m)  A  detailed  description  of  the 
method  of  transporting  the  produced 
OCS  minerals  from  the  lease  to  shore 
and  adequate  maps  showing  the 
locations  of  pipelines,  conveyors,  and 
other  transportation  facilities  and 
corridors. 

(n)  A  detailed  description  of  the  cycle 
of  all  materials  including  samples  and 
wastes,  the  method  of  discharge  and 
disposal  of  waste  and  refuse,  and  the 
chemical  and  physical  characteristics  of 
the  waste  and  refuse. 

(o)  A  detailed  description  of  measures 
to  be  taken  to  monitor  the  impacts  of  the 
proposed  mining  and  processing 
activities  on  the  environment  in 
accordance  with  §  282.28(c)  of  this  part. 

(p)  A  detailed  description  of  practices 
and  procedures  to  effect  the 
abandonment  of  mining  and  processing 
activities.  The  proposed  procedures 
shall  indicate  the  steps  to  be  taken  to 
assure  that  mined  areas  on  tailing 
deposits  do  not  pose  a  threat  to  the 
environment  and  that  the  seafloor  is  left 
free  of  obstructitms  and  structures  thdt 
present  a  hazard  to  other  users  or  uses 
of  the  OCS  such  as  navigation  or 
commercial  fishing. 


(q)  A  description  of  potential 
environmental  impacts  of  mining 
activities  including  the  following: 

(1)  The  location  of  associated  port, 
transport,  processing,  and  waste 
disposal  facilities  and  the  affected 
environment  (e.g..  maps,  land  use,  and 
layout); 

(2)  A  description  of  the  nature  and 
degree  of  potential  environmental 
impacts  of  the  proposed  mining 
activities  and  the  domestic 
socioeconomic  effects  of  construction 
and  operation  of  the  associated  facilities 
including  waste  characteristics  and 
toxicity; 

(3)  Any  proposed  mitigation  measures 
to  avoid  or  minimize  adverse  impacts  on 
the  environment; 

(4)  A  certificate  of  consistency  with 
the  federally  approved  State  coastal 
zone  management  program,  where 
applicable;  and 

(5)  Alternative  sites  and  technologies 
considered  by  the  lessee  and  the 
reasons  why  they  were  not  chosen. 

(r)  Any  other  information  needed  for 
technical  evaluation  of  the  proposed 
activities  and  for  the  evaluation  of 
potential  impacts  on  the  environment. 

§282.25    IModified  Plan. 

Approved  Delineation,  Testing,  and 
Mining  Plans  may  be  modified  upon  the 
Director's  approval  of  the  changes 
proposed.  When  circumstances  warrant, 
the  Director  may  direct  the  lessee  to 
modify  an  approved  plan  to  adjust  to 
changed  conditions.  If  the  lessee 
requests  the  change,  the  lessee  shall 
submit  a  detailed,  written  statement  of 
the  proposed  modifications  and  the 
justification  for  the  proposed  changes. 

§  282.26    Contingency  Plan. 

(a)  When  required  by  the  Director,  a 
lessee  shall  include  a  Contingency  Plan 
as  part  of  its  request  for  approval  of  a 
Delineation.  Testing,  or  Mining  Plan. 
The  Contingency  Plan  shall  comply  with 
the  requirements  of  §  282.28(f)  of  this 
part. 

(b)  The  Director  may  order  or  the 
lessee  may  request  the  Director's 
approval  of  a  modification  of  the 
Contingency  Plan  when  such  a  change  is 
necessary  to  reflect  any  new 
information  concerning  the  nature, 
magnitude,  and  significance  of  potential 
equipment  or  procedural  failures  or  the 
effectiveness  of  the  corrective  actions 
described  in  the  Contingency  Pl;m. 

§  2S2.27    Conduct  of  operations. 

[i>]  The  lessee  shall  conduct  all 
exploration,  testing,  development,  and 
production  activities  and  other 
operations  in  a  safe  and  workmanlike 
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manner  and  shall  maintain  equipment  in 
a  manner  which  assures  the  protection 
of  the  lease  and  its  improvements,  the 
health  and  safety  of  all  persons,  and  the 
conservation  of  property  and  the 
environment. 

(b)  Nothing  in  this  part  shall  preclude 
the  use  of  new  or  alternative 
technologies,  techniques,  procedures, 
equipment,  or  activities,  other  than 
those  prescribed  in  the  regulations  of 
this  part,  if  such  other  technologies, 
techniques,  procedures,  equipment,  or 
activities  afford  a  degree  of  protection, 
safety,  and  performance  equal  to  or 
better  than  that  intended  to  be  achieved 
by  the  regulations  of  this  part,  provided 
the  lessee  obtains  the  written  approval 
of  the  Director  prior  to  the  use  of  such 
new  or  alternative  technologies, 
techniques,  procedures,  equipment,  or 
activities. 

(c)  The  lessee  shall  immediately  notify 
the  Director  when  there  is  a  death  or 
serious  injury;  fire,  explosion,  or  other 
hazardous  event  which  threatens 
damage  to  life,  a  mineral  deposit,  or 
equipment;  spills  of  oil,  chemical 
reagents,  or  other  liquid  pollutants 
which  could  cause  pollution;  or  damage 
to  aquatic  life  or  the  environment 
associated  with  operations  on  the  lease. 
As  soon  as  practical,  the  lessee  shall  file 
a  detailed  report  on  the  event  and 
action(8)  taken  to  control  the  stituation 
and  to  mitigate  any  damages. 

(d)(1)  Lessees  shall  provide  means,  at 
all  reasonable  hours  either  day  or  night, 
for  the  Director  to  inspect  or  investigate 
the  conditions  of  the  operation  and  to 
determine  whether  applicable 
regulations;  terms  and  conditions  of  the 
lease;  and  the  requirements  of  the 
approved  Delineation,  Testing,  or 
Mining  Plan  are  being  met. 

(2)  A  lessee  shall,  on  request  by  the 
Director,  furnish  food,  quarters  and 
transportation  for  MMS  representatives 
to  inspect  its  facilities.  Upon  request,  the 
lessee  will  be  reimbursed  by  the  United 
States  for  the  actual  costs  which  it 
incurs  as  a  result  of  its  providing  food, 
quarters,  and  transportation  for  an  MMS 
representative's  stay  of  more  than  10 
hours.  Requests  for  reimbursement  must 
be  submitted  within  60  days  following 
the  cost  being  incurred. 

(e)  Mining  and  processing  vessels, 
platforms,  structures,  artificial  islands, 
and  mobile  drilling  units  which  have 
helicopter  landing  facilities  shall  be 
identified  with  at  least  one  sign  using 
letters  and  figures  not  less  than  12 
inches  in  height.  Signs  for  structures 
without  helicopter  landingfagjliiies 
shall  be  identified  with  afTeast  one  sign 
using  letters  and  figures  not  less  than  3 
inches  in  height.  Signs  shall  be  affixed 
at  a  location  that  is  visible  to 


approaching  traffic  and  shall  contain  the 
following  information  which  may  be 
abbreviated: 

(1)  Name  of  the  lease  operator: 

(2)  The  area  designation  based  on 
Official  OCS  Protraction  Diagrams; 

(3)  The  block  number  in  which  the 
facility  is  located;  and 

(4)  Vessel,  platform,  structure,  or  rig 
name. 

(f](l)  Drilling. 

(i)  When  drilling  on  lands  valuable  or 
potentially  valuable  for  oil  and  gas  or 
geopressured  or  geothermal  resources, 
drilling  equipment  shall  be  equipped 
with  blowout  prevention  and  control 
devices  acceptable  to  the  Director 
before  penetrating  more  than  500  feet 
unless  a  different  depth  is  specified  in 
advance  by  the  Director. 

(ii)  In  cases  where  the  Director 
determines  that  there  is  sufficient 
likelihood  of  encountering  pressurized 
hydrocarbons,  the  Director  may  require 
that  the  lessee  comply  with  all  or 
portions  of  the  requirements  in  Part  250, 
Subpart  D,  of  this  title. 

(iii)  Before  drilling  any  hole  which 
may  penetrate  an  aquifer,  the  lessee 
shall  follow  the  procedures  included  in 
the  approved  plan  for  the  penetration 
and  isolation  of  the  aquifer  during  the 
drilling  operation,  during  use  of  the  hole, 
and  for  subsequent  abandonment  of  the 
hole. 

(iv)  Cuttings  from  holes  drilled  on  the 
lease  shall  be  disposed  of  and 
monitored  with  the  approved  plan. 

(v)  The  use  of  muds  in  drilling  holes 
on  the  lease  and  their  subsequent 
disposition  shall  be  according  to  the 
approved  plan. 

(2)  All  drill  holes  which  are 
susceptible  to  logging  shall  be  logged, 
and  the  lessee  shall  prepare  a  detailed 
lithologic  log  of  each  drill  hole.  Drill 
holes  which  are  drilled  deeper  than  500 
feet  shall  be  drilled  in  a  manner  which 
permits  logging.  Copies  of  logs  of  cores 
and  cuttings  and  all  in-hole  surveys  such 
as  electronic  logs,  gamma  ray  logs, 
neutron  density  logs,  and  sonic  logs 
shall  be  provided  to  the  Director. 

(3)  Drill  holes  for  exploration,  testing, 
development,  or  production  shall  be 
properly  plugged  and  abandoned  to  the 
satisfaction  of  the  Director  in 
accordance  with  the  approved  plan  and 
in  such  a  manner  as  to  protect  the 
surface  and  not  endanger  any  operation; 
any  freshwater  aquifer;  or  deposit  of  oil, 
gas,  or  other  mineral  substance. 

(g)  The  use  of  explosives  on  the  lease 
shall  be  in  accordance  with  the 
approved  plan. 

(h)(1)  Any  equipment  placed  on  the 
seabed  shall  be  designed  to  allow  its 
recovery  and  removal  upon 
abandonment  of  leasehold  activities. 


(2)  Disposal  of  equipment,  cables, 
chains,  containers,  or  other  materials 
into  the  ocean  is  prohibited. 

(3)  Materials,  equipment,  tools, 
containers,  and  other  items  used  on  the 
OCS  which  are  of  such  sh.ipe  or 
configuration  that  they  are  likely  to  snag 
or  damage  fishing  devices  shall  be 
handled  and  marked  as  follows; 

(i)  All  loose  materials,  small  tools,  and 
other  small  objects  shall  be  kept  in  a 
suitable  storage  area  or  a  marked 
container  when  not  in  use  or  in  a 
marked  container  before  transport  over 
OCS  waters; 

(ii)  All  cable,  chain,  or  wire  segments 
shall  be  recovered  after  use  and 
securely  stored; 

(iii)  Skid-mounted  equipment,  portable 
containers,  spools  or  reels,  and  drums 
shall  be  marked  with  the  owner's  name 
prior  to  use  or  transport  over  OCS 
waters;  and 

(iv)  All  markings  must  clearly  identify 
the  owner  and  must  be  durable  enough 
to  resist  the  effects  of  the  environmental 
conditions  to  which  they  are  exposed. 

(4)  Any  equipment  or  material 
described  in  paragraphs  (h)(2),  (h)(3)(ii), 
and  (h)(3)(iii)  of  this  section  that  is  lost 
overboard  shall  be  recorded  on  the  daily 
operations  report  of  the  facility  and 
reported  to  the  Director  and  to  the  U.S. 
Coast  Guard. 

(i)  Any  bulk  sampling  or  testing  that  is 
necessary  to  be  conducted  prior  to 
submission  of  a  Mining  Plan  shall  be  in 
accordance  with  an  approved  Testing 
Plan.  The  sale  of  any  OCS  minerals 
acquired  under  an  approved  Testing 
Plan  shall  be  subject  to  the  payment  of 
the  royalty  specified  in  the  lease  to  the 
United  States. 

(j)  Installations  and  structures.  (1)  The 
lessee  shall  design,  fabricate,  install, 
use,  inspect,  and  maintain  all 
installations  and  structures  including 
platforms  un  the  OCS  to  assure  the 
structural  integrity  of  all  installations 
and  structures  for  the  safe  conduct  of 
exploration,  testing,  mining,  and 
processing  activities  considering  the 
specific  environmental  conditions  at  the 
location  of  the  installation  of  structure. 

(2)  All  fixed  or  bottom-founded 
platforms  or  other  structrues,  e.g.. 
artificial  islands  (platforms)  shall  be 
designed,  fabricated,  installed, 
inspected,  and  maintained  in 
accordance  with  the  provisions  of  Part 
250,  Subpart  I.  of  this  title. 

(k)  The  lessee  shall  not  produce  any 
OCS  mineral  until  the  method  of 
measurement  and  the  procedures  for 
product  valuation  have  been  instituted 
in  accordance  with  the  approved 
Testing  or  Mining  Plan.  The  lessee  shall 
enter  the  weight  or  quantity  and  quality 
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of  each  mineral  produced  with  §  282.31 
of  this  title. 

(1)  The  lessee  shall  conduct  OCS 
mineral  processing  operations  in 
accordance  with  the  approved  Testing 
or  Mining  Plan  and  use  due  diligence  in 
the  reduction,  concentration,  or 
separation  of  mineral  substances  by 
mechanical  or  chemical  processes,  by 
evaporation,  or  other  means,  so  that  the 
percentage  of  concentrates  or  other 
mineral  substances  are  recovered  in 
accordance  with  the  practices  approved 
in  the  Testing  or  Mining  Plan. 

(m)  Disposal  of  waste  materials.  No 
material  shall  be  discharged  or  disposed 
of  except  in  accordance  with  the 
approved  disposal  practice  and 
procedures  contained  in  the  approved 
Delineation,  Testing,  or  Mining  Plan. 

§  282.28    Environmental  protection 
measures. 

(a)  Exploration,  testing,  development, 
production,  and  processing  activities 
proposed  to  be  conducted  under  a  lease 
will  only  be  approved  by  the  Director 
upon  the  determination  that  the  adverse 
impacts  of  the  proposed  activities  can 
be  avoided,  minimized,  or  otherwise 
mitigated.  The  Director  shall  take  into 
account  the  information  contained  in  the 
sale-specific  environmental  evaluation 
prepared  in  association  with  the  lease 
offering  as  well  as  the  site-  and 
operation-specific  environmental 
evaluations  prepared  in  association  with 
the  review  and  evaluation  of  the 
approved  Delineation,  Testing,  or 
Mining  Plan. 

(b)  If  the  baseline  data  available  are 
judged  by  the  Director  to  be  inadequate 
to  support  an  environmental  evaluation 
of  a  proposed  Delineation,  Testing,  or 
Mining  Plan,  the  Director  may  require 
the  lessee  to  collect  additional 
environmental  baseline  data  prior  to  the 
approval  of  the  activities  proposed. 

(c)(1)  The  lessee  shall  monitor 
activities  in  a  manner  that  develops  the 
data  and  information  necessary  to 
enable  the  Director  to  assess  the 
impacts  of  exploration,  testing,  mining, 
and  processing  activities  on  the 
environment  on  and  off  the  lease; 
develop  and  evaluate  methods  for 
mitigating  adverse  environmental 
effects;  validate  assessments  made  in 
previous  environmental  evaluations: 
and  ensure  compliance  with  lease  and 
other  requirements  for  the  protection  of 
the  environment. 

(2)  Monitoring  of  environmental 
effects  shall  include  determination  of 
the  spatial  and  temporal  environmental 
changes  induced  by  the  exploration, 
testing,  development,  production,  and 
processing  activities  on  the  flora  and 


fauna  of  the  sea  surface,  the  water 
column,  and/or  the  seafloor. 

(3)  The  Director  may  place  observers 
onboard  exploration,  testing,  mining, 
and  processing  vessels:  installations;  or 
structures  to  ensure  that  the  provisions 
of  the  lease,  the  approved  plan,  and 
these  regulations  are  followed  and  to 
evaluate  the  effectiveness  of  the 
approved  monitoring  and  mitigating 
practices  and  procedures  in  protecting 
the  environment. 

(4)  The  Director  may  order  or  the 
lessee  may  request  a  modification  of  the 
approved  monitoring  program  prior  to 
the  startup  of  testing  activities  or 
commercial-scale  recovery,  and  at  other 
appropriate  times  as  necessary,  to 
reflect  accurately  the  proposed 
operations  or  to  incorporate  the  results 
of  recent  research  or  improved 
monitoring  techniques. 

(5)  When  prototype  test  mining  is 
proposed,  the  lessee  shall  include  a 
monitoring  strategy  for  assessing  the 
impacts  of  the  testing  activities  and  for 
developing  a  strategy  for  monitoring 
commercial-scale  recovery  and 
mitigating  the  impacts  of  commercial- 
scale  recovery  more  effectively.  At  a 
minimum,  the  proposed  monitoring 
activities  shall  address  specific 
concerns  expressed  in  the  lease-sale 
environmental  analysis. 

(6)  When  required,  the  monitoring 
plan  shall  specify: 

(i)  The  sampling  techniques  and 
procedures  to  be  used  to  acquire  the 
needed  data  and  information; 

(ii)  The  format  to  be  used  in  analysis 
and  presentation  of  the  data  and 
information; 

(iii)  The  equipment,  techniques,  and 
procedures  to  be  used  in  carrying  out 
the  monitoring  program;  and 

(iv)  The  name  and  qualifications  of 
person(s)  designated  to  be  responsible 
for  carrying  out  the  environmental 
monitoring. 

(d)  Lessees  shall  develop  and  conduct 
their  operations  in  a  manner  designed  to 
avoid,  minimize,  or  otherwise  mitigate 
environmental  impacts  and  to 
demonstrate  the  effectiveness  of  efforts 
to  that  end.  Based  upon  results  of  the 
monitoring  program,  the  Director  may 
specify  particular  procedures  for 
mitigating  environmental  impacts. 

(e)  In  the  event  that  equipment  or 
procedural  failure  might  result  in 
significant  additional  damage  to  the 
environment,  the  lessee  shall  submit  a 
Contingency  Plan  which  specifies  the 
procedures  to  be  followed  to  institute 
corrective  actions  in  response  to  such  a 
failure  and  to  minimize  adverse  impacts 
on  the  environment.  Such  procedures 
shall  be  designed  for  the  site  and  mining 


activities  described  in  the  approved 
Delineation.  Testing,  or  Mining  Plan. 

§  282.29    Report  and  records. 

(a)  A  report  of  the  amount  and  value 
of  each  OCS  mineral  produced  from 
each  lease  shall  be  made  by  the  payor 
for  the  lease  for  each  calendar  month, 
beginning  with  the  month  in  which 
approved  testing,  development,  or 
production  activities  are  initiated  and 
shall  be  filed  in  duplicate  with  the 
Director  on  or  before  the  20th  day  of  the 
succeeding  month,  unless  an  extension 
of  time  for  the  filing  of  such  report  is 
granted  by  the  Director.  The  report  shall 
disclose  accurately  and  in  detail  all 
operations  conducted  during  each  month 
and  present  a  general  summary  of  the 
status  of  leasehold  activities.  The  report 
shall  be  submitted  each  month  until  the 
lease  is  terminated  or  relinquished 
unless  the  Director  authorizes  omission 
of  the  report  during  an  approved 
suspension  of  production.  The  report 
shall  show  for  each  calendar  month  the 
location  of  each  mining  and  processing 
activity;  the  number  of  days  operations 
were  conducted;  the  identity,  quantity, 
quality,  and  value  of  each  OCS  mineral 
produced,  sold,  and  disposed  of;  and 
other  information  as  may  be  required  by 
the  Director. 

(b)  The  lessee  shall  submit  a  status 
report  on  exploration  and/or  testing 
activities  under  an  approved 
Delineation  or  Testing  Plan  to  the 
Director  within  30  days  of  the  close  of 
each  calendar  quarter  which  shall 
include: 

(1)  A  summary  of  activities  conducted: 

(2)  A  listing  of  all  geophysical  and 
geochemical  data  acquired  and 
developed  such  as  acoustic  or  seismic 
profiling  records; 

(3)  A  map  showing  location  of  holes 
drilled  and  where  bottom  samples  were 
taken;  and 

(4)  Identification  of  samples  analyzed. 

(c)  Each  lessee  shall  submit  to  the 
Director  a  report  of  exploration  and/or 
testing  activities  within  3  months  after 
the  completion  of  operations.  The  final 
report  of  exploration  and/or  testing 
activities  conducted  on  the  lease  shall 
include: 

(1)  A  description  of  work  performed: 

(2)  Charts,  maps,  or  plats  depicting  the 
area  and  leases  in  which  activities  were 
conducted  specifically  identifying  the 
lines  of  geophysical  traverses  and/or 
the  locations  where  geological  activity 
was  conducted  and/or  the  locations  of 
other  exploration  and  testing  activities; 

(3)  The  dates  on  which  the  actual 
operations  were  performed; 

(4)  A  narrative  summary  of  any 
mineral  occurrences;  environmental 
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hazards;  and  effects  of  the  activities  on 
the  environment,  aquatic  life, 
archaeological  resources,  or  other  uses 
and  users  of  the  area  in  which  the 
activities  were  conducted; 

(5)  Such  other  descriptions  of  the 
activities  conducted  as  may  be  specified 
by  the  Director;  and 

(6)  Records  of  all  samples  from  core 
drilling  or  other  tests  made  on  the  lease. 
The  records  shall  be  in  such  form  that 
the  location  and  direction  of  the  samples 
can  be  accurately  located  on  a  map.  The 
records  shall  include  logs  of  all  strata 
penetrated  and  conditions  encountered, 
such  as  minerals,  water,  gas,  or  unusual 
conditions,  and  copies  of  analyses  of  all 
samples  analyzed. 

(d)  The  lessee  shall  report  the  results 
of  environmental  monitoring  activities 
required  in  §  282.28  of  this  part  and  shall 
submit  such  other  environmental  data  as 
the  Director  may  require  to  conform 
with  the  requirements  of  these 
regulations. 

(e)(1)  All  maps  shall  be  appropriately 
marked  with  reference  to  official  lease 
boundaries  and  elevations  marked  with 
reference  to  sea  level.  When  required  by 
the  Director,  vertical  projections  and 
cross  sections  shall  accompany  plan 
views.  The  maps  shall  be  kept  current 
and  submitted  to  the  Director  annually, 
or  more  often  when  required  by  the 
Director.  The  accuracy  of  maps 
furnished  shall  be  certified  by  a 
professional  engineer  or  land  surveyor. 

(2)  The  lessee  shall  prepare  such  maps 
of  the  leased  lands  as  are  necessary  to 
show  the  geological  conditions  as 
determined  from  G&G  surveys,  bottom 
sampling,  drill  holes,  trenching, 
dredging,  or  mining.  All  excavations 
shall  be  shown  in  such  manner  that  the 
volume  of  OCS  minerals  produced 
during  a  royalty  period  can  be 
accurately  ascertained. 

(f)  Any  lessee  who  acquires  rock, 
mineral,  and  core  samples  under  a  lease 
shall  keep  a  representative  split  of  each 
geological  sample  and  a  quarter 
longitudinal  segment  of  each  core  for  .'j 
years  during  which  time  the  samples 
shall  be  available  for  inspection  at  the 
convenience  of  the  Director  who  may 
take  cuts  of  such  cores,  cuttings,  and 
samples. 

(g)(1)  The  lessee  shall  keep  all  original 
data  and  information  avaiidble  for 
inspection  or  duplication,  by  the 
Director  at  the  expense  of  the  lessor,  as 
long  as  the  lease  continues  in  ftirce. 
Should  the  lessee  choose  to  dispose  of 
original  data  and  information  once  the 
lease  has  expired,  said  dutu  and 
information  shall  be  offered  to  the  lessor 
free  of  costs  and  shall,  if  accepted, 
become  the  property  of  the  lessor. 


(2)  Navigation  tapes  showing  the 
location(s)  where  samples  were  taken 
and  test  drilling  conducted  shall  be 
retained  for  as  long  as  the  lease 
continues  in  force. 

(h)  Lessees  shall  maintain  records  in 
which  will  be  kept  an  accurate  account 
of  all  ore  and  rock  mined;  all  ore  put 
through  a  mill;  all  mineral  products 
produced;  all  ore  and  mineral  products 
sold  and  to  whom  sold;  and  the 
inventory  weight,  assay  value,  moisture 
content,  base  sales  price,  dates, 
penalties,  and  price  received.  The 
percentage  of  each  of  the  mineral 
products  recovered  and  the  percentages 
lost  shall  be  shown.  The  records 
associated  wilh  activities  on  a  lease 
shall  be  available  to  the  Director  for 
auditing. 

(i)  When  special  forms  or  reports 
other  than  those  referred  to  in  the 
regulations  in  this  part  may  be 
necessary,  instructions  for  the  filing  of 
such  forms  or  reports  will  be  given  by 
the  Director. 

§  282.30    Right  of  use  and  easement. 

(a)  A  right  of  use  and  easement  that 
includes  any  area  subject  to  a  lease 
issued  or  maintained  under  the  Act  shall 
be  granted  only  after  the  lessee  has 
been  notified  by  the  requestor  and 
afforded  the  opportunity  to  comment  on 
the  request.  A  holder  of  a  right  under  a 
right  of  use  and  easement  shall  exercise 
that  right  in  accordance  with  the 
requirements  of  the  regulations  in  this 
part.  A  right  of  use  and  easement  shall 
be  exercised  only  in  a  manner  W'hich 
does  not  interfere  unreasonably  wilh 
operations  of  any  lessee  on  its  lease. 

(b)  Once  a  right  of  use  and  easement 
has  been  exercised,  the  right  shall 
continue,  beyond  the  termination  of  any 
lease  on  which  it  may  be  situated,  as 
long  as  it  is  demonstrated  to  the  Director 
that  the  right  of  use  and  easement  is 
being  exercised  by  the  holder  of  the 
right  and  that  the  right  of  use  and 
easement  continues  to  serve  the  purpose 
specified  in  the  grant.  If  the  right  of  use 
and  easement  extends  beyond  the 
termination  of  any  lease  on  which  the 
right  may  be  situated  or  if  it  is  situated 
on  an  unleased  portion  of  the  OCS,  the 
rights  of  all  subsequent  lessees  shall  be 
subject  to  such  right.  Upon  termination 
of  a  right  of  use  and  easement,  the 
holder  of  the  right  shall  abandon  the 
premises  in  the  same  manner  that  a 
lessee  abandons  activities  on  a  lease  to 
the  satisfaction  of  the  Director. 

§  282.31    Suspension  of  production  or 
other  operations. 

A  lessee  may  submit  a  request  for  a 
suspension  of  production  or  other 
operations.  The  request  shall  include 


justification  for  granting  the  requesting 
suspension,  a  schedule  of  work  leading 
to  the  initiation  or  restoration  of 
production  or  other  operations,  and  any 
other  information  the  Director  may 
require. 

Subpart  D— Payments 

§282.40    Bonds. 

(a)  Pursuant  to  the  requirements  for  a 
bond  in  §281.33  of  this  title,  prior  to  the 
commencement  of  any  activity  on  a 
lease,  the  lessee  shall  submit  a  suretj'  or 
personal  bond  to  cover  the  lessees 
royalty  and  other  obligations  under  the 
lease  as  specified  in  this  section. 

(b)  All  bonds  furnished  by  a  lessee  or 
operator  shall  be  in  a  form  or  on  a  form 
approved  by  the  Director.  A  single  copy 
of  the  required  form  is  to  be  executed  by 
the  principal  or,  in  the  case  of  surety 
bonds,  by  both  the  principal  and  an 
acceptable  surety. 

(c)  Only  those  surety  bonds  issued  by 
qualified  surety  companies  approved  by 
the  Department  of  the  Treasury  shall  be 
accepted.  (See  Department  of  Treasury 
Circular  No.  570  and  any  supplemental 
or  replacement  circulars.) 

(d)  Personal  bonds  shall  be 
accompanied  by  a  cashier's  check, 
certified  check,  or  negotiable  U.S. 
Treasury  bonds  of  an  equal  value  to  the 
amount  specified  in  the  bond. 
Negotiable  Treasury  bonds  shall  be 
accompanied  by  a  proper  conveyance  of 
full  authority  to  the  Director  to  sell  such 
securities  in  case  of  default  in  the 
performance  of  the  terms  and  conditions 
of  the  lease. 

(e)  A  bond  in  the  minimum  amount  of 
850,000  to  cover  the  lessee's  obligations 
under  the  lease  shall  be  submitted  prior 
to  the  commencement  of  any  activity  on 
a  leasehold.  A  $50,000  bond  shall  not  be 
required  on  a  lease  if  the  lessee  already 
maintains  or  furnishes  a  S300.000  bond 
conditioned  on  compliance  with  the 
terms  of  leases  for  OCS  minerals  other 
than  oil.  gas.  and  sulphur  held  by  the 
lessee  on  the  OCS  for  the  area  in  which 
the  lease  is  located.  Prior  to  approval  of 
a  Delineation.  Testing,  or  Mining  Plan 
the  bond  amount  shall  be  adjusted,  if 
appropriate,  to  cover  the  operations  and 
activities  described  in  the  proposed 
plan. 

(f)  For  the  purposes  of  this  section 
there  are  four  areas: 

(1)  The  Gulf  of  Mexico; 

(2)  Thf  area  offshore  the  Pacific  Coast 
States  of  California.  Oregon, 
Washington,  and  Hawaii; 

(3)  The  area  offshore  the  Coast  of 
Alaska;  and 

(4)  The  area  offshore  the  Atlantic 
Coast. 
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(g)  A  separate  bond  shall  be  required 
for  each  area.  An  operator's  bond  in  the 
same  amount  may  be  substituted  at  any 
time  for  the  lessee's  bond. 

(h)  Where,  upon  a  default,  the  surety 
makes  a  payment  to  the  United  States  of 
an  obligation  incurred  under  a  lease,  the 
face  amount  of  the  surety  bond  and  the 
surety's  liability  thereunder  shall  be 
reduced  by  the  amount  of  such  payment. 

(i)  After  default,  the  principal  shall, 
within  6  months  after  notice  or  within 
such  shorter  period  as  may  be  fixed  by 
the  Director,  either  post  a  new  bond  or 
increase  the  existing  bond  to  the  amount 
previously  held.  In  lieu  thereof,  the 
principle  may,  within  that  time,  file 
separate  or  substitute  bonds  for  each 
lease.  Failure  to  meet  these 
requirements  may  result  in  a  suspension 


of  operations  including  production  on 
leases  covered  by  such  bonds. 

(j)  The  Director  shall  not  consent  to 
termination  of  the  period  of  liability  of 
any  bond  unless  an  acceptable 
alternative  bond  has  been  filed  or  until 
all  the  terms  and  conditions  of  the  lease 
covered  by  the  bond  have  been  met. 

§  282.41    Method  of  royalty  calculation. 

In  the  event  that  the  provisions  of 
royalty  management  regulations  do  not 
apply  to  the  specific  commodities 
produced  under  regulations  in  this  part, 
the  lessee  shall  comply  with  procedures 
specified  in  the  leasing  notice. 

§  282.42    Payments. 

Rentals,  royalties,  and  other  payments 
due  the  Federal  Government  on  leases 


for  OCS  minerals  shall  be  paid  and 
reports  submitted  by  the  payor  for  a 
lease  in  accordance  with  §  281.26  of  this 
title. 

Subpart  E— Appeals 

§  282.50    Appeals. 

Orders  or  decisions  issued  under  the 
regulations  in  this  part  may  be  appealed 
in  accordance  with  the  provisions  of 
Part  290  of  this  title.  The  filing  of  an 
appeal  with  the  Director  shall  not 
suspend  the  requirement  for  compliance 
with  an  order  or  decision  other  than  the 
payment  of  a  civil  penalty. 

[FR  Doc.  88-18258  Filed  8-17-88;  8:45am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
(BERC-460-PN] 

Medicare  Program;  Update  of 
Ambulatory  Surgical  Center  Payment 
Rates 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice  of  proposed  rates. 

SUMMARY:  This  proposed  notice  sets 
forth  the  updated  payment  rates  for 
ambulatory  surgical  center  services.  As 
required  by  section  1833(i)(2)(A)  of  the 
Social  Security  Act,  these  revised  rates 
would  be  effective  July  1. 1988. 

We  are  proposing  to  refine  the 
methodology  used  to  determine  the 
payment  rates  and  base  the  rates  on  the 
most  recent  survey  data  collected  from 
ambulatory  surgical  centers.  In  addition, 
we  would  compute  the  payment  rates 
using  the  HCFA  hospital  wage  index. 
We  are  also  proposing  to  incorporate 
the  payment  for  intraocular  lens 
implanted  during  cataract  surgery  into 
the  facility  rate  as  required  by  section 
4063(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  which  was 
enacted  on  December  22, 1987.  Finally, 
we  are  proposing  changes  regarding  the 
payment  policy  for  surgical  procedures 
that  are  terminated  due  to  medical 
complications  that  increase  the  surgical 
risk  to  the  patient. 

DATE:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5:00  p.m.  on  October  17, 1988. 

ADDRESS:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BERC^60-PN,  P.O.  Box 
26676,  Baltimore.  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue 

SW.,  Washington,  DC. 
Room  132,  East  High  Rise  Building,  6325 

Security  Boulevard,  Baltimore, 

Maryland. 

In  commenting,  please  refer  to  file 
code  BERC-460-PN.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue 
SW.,  Washington,  DC,  on  Monday 


through  Friday  of  each  week  from  8:30 
a.m.  to  5:00  p.m.  (phone:  202-245-7890). 
FOR  FURTHER  INFORMATION  CONTACr. 
Vivian  Braxton,  (301)  966-4571. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1832(a)(2)(F){i)  of  the  Social 
Security  Act  (the  Act)  provides  that, 
under  Part  B  of  Medicare 
(Supplementary  Medical  Insurance), 
benefits  include  services  furnished  in 
connection  with  those  surgical 
procedures  that,  under  section 
1833(i)(l)(A)  of  the  Act,  are  specified  by 
the  Secretary  and  that  are  performed  in 
an  ambulatory  surgical  center  (ASC).  As 
defined  in  42  CFR  416,2,  an  ASC  is  any 
distinct  entity  that — 

•  Operates  exclusively  for  the 
purpose  of  providing  surgical  services  to 
patients  not  requiring  hospitalization; 

•  Has  an  agreement  with  HCFA  to 
participate  in  the  Medicare  program  as 
an  ASC;  and 

•  Meets  specified  conditions  for 
coverage  set  forth  in  Subpart  B  of  42 
CFR  Part  416. 

Generally,  there  are  two  elements  in 
the  total  charge  for  a  surgical 
procedure — a  charge  for  the  physician's 
professional  services  for  performing  the 
procedure,  and  a  charge  for  the  facility's 
services  (such  as  use  of  an  operating 
room).  Before  the  enactment  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (Pub.  L.  100-203),  if  the  physician 
agreed  to  accept  assignment,  the 
physician's  professional  services 
furnished  in  connection  with  these 
surgical  procedures  when  performed  in 
an  ambulatory  setting  were  paid  at  100 
percent  of  the  reasonable  charge  (or  100 
percent  of  the  reasonable  cost  in  the 
case  of  a  health  maintenance 
organization  reimbursed  under  section 
1876  of  the  Act)  (42  CFR  416.110).  If  the 
physician  did  not  accept  assignment  for 
these  services,  payment  was  made  at  80 
percent  of  the  reasonable  charge.  The 
changes  made  to  this  policy  by  Pub.  L. 
100-203  are  discussed  below. 

Section  1833(i)(2)(A)  of  the  Act 
authorizes  the  Secretary  to  pay  ASCs  a 
prospectively  determined  rate  for 
facility  services  associated  with  covered 
surgical  procedures  meeting  the  criteria 
specified  under  section  1833(i)(l)(A)  of 
the  Act.  Facility  services  furnished  after 
June  30, 1987  are  subject  to  the  usual 
Medicare  Part  B  20  percent  coinsurance 
and  deductible  requirements.  Therefore, 
participating  ASCs  are  paid  80  percent 
of  the  prospectively  determined  rate. 
The  rate  is  intended  to  represent  the 
Secretary's  estimate  of  a  fair  fee  that 
takes  into  account  the  cost  of  facility 
services  provided  in  conjuction  with  a 


procedure.  Currently,  the  rate  is  a 
standard  overhead  amount  that  does  not 
include  physicians'  fees  and  other 
medical  items  and  services  (for 
example,  prosthetic  devices)  for  which 
separate  payment  may  be  authorized 
under  other  provisions  of  the  Medicare 
program. 

The  Report  of  the  Senate  Committee 
on  Finance  accompanying  section  934  of 
Pub.  L.  96-499  (the  legislation  that  added 
the  ASC  benefit  to  the  Medicare 
program)  states,  "The  overhead  factor  is 
expected  to  be  calculated  on  a 
prospective  basis  *  *  *  utilizing  sample 
survey  and  similar  techniques  to 
develop  reasonable  estimated  overhead 
allowances  for  each  of  the  listed 
procedures  *  *  *."  (See  S.  Rep.  471,  96th 
Cong.,  1st  Sess.  35  (1979).)  Section 
416.140  of  the  regulations  provides  that  a 
survey  will  be  conducted  periodically.  In 
addition,  section  1833(i)(2)(A)(ii)  of  the 
Act  requires  that  the  ASC  facility 
payment  rate  must  result  in 
substantially  less  Medicare  expenditure 
than  would  have  been  paid  if  the  same 
procedure  was  performed  on  an 
inpatient  basis. 

Currently,  all  covered  ASC  surgical 
procedures  are  classified  into  four 
separate  payment  groups  for  which  four 
separate  ASC  payment  rates  apply. 
When  two  or  more  procedures  are 
performed  in  the  same  operation, 
payment  to  the  ASC  is  at  the  full  rate  for 
the  procedure  classified  in  the  highest 
payment  group  and  50  percent  of  the 
rate  for  each  of  the  other  procedures 
(§  416.120(c)(2)),  subject  to  deductible 
and  coinsurance  amounts.  Freestanding 
facilities  and  hospital-operated  ASCs 
electing  to  participate  under  the  ASC 
benefit  are  paid  at  the  same  rate. 

On  August  5,  ■'982,  we  issued  two 
documents  in  the  Federal  Register  to 
implement  the  ASC  benefit.  The  first 
was  a  final  rule  to  add  to  the  benefits 
available  under  Part  B  of  Medicare  the 
services  associated  with  certain  surgical 
procedures  provided  in  an  ASC  setting. 
(See  47  FR  34082.)  In  the  second 
document,  which  was  a  final  notice,  the 
Secretary,  after  consulting  with 
appropriate  medical  organizations, 
specified  a  list  of  surgical  procedures 
thai  may  be  performed  safely  on  an 
ambulatory  basis  in  an  ASC.  (See  47  FR 
34099.)  Subsequently,  we  have  revised 
the  list  of  covered  ASC  procedures  in  an 
April  21, 1987  final  notice  (52  FR  13176), 
and  proposed  further  revision  to  that  list 
in  an  August  11, 1987  proposed  nofice 
(52  FR  29729).  Corrections  to  the  latter 
notice  were  published  on  September  15, 
1987  (52  FR  34848). 

In  March  1983,  we  issued 
implementing  instructions  at  sections 
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2266.3  and  5243.3  of  the  Medicare 
Carriers  Manual  (HCFA  Pub.  14-3). 
Section  2266.3  restates  the  list  of 
covered  procedures  published  in  the 
August  5, 1982  final  notice  using  the 
specific  procedure  codes  from  the 
Physicians'  Current  Procedural 
Terminology,  Fourth  Edition  (commonly 
referred  to  as  CPT-4).  Since  the  list  of 
approximately  100  procedure  codes 
published  in  the  August  5. 1982  final 
notice  generally  represented  two  or 
more  distinct  procedures,  the  list  as 
restated  in  specific  CPT-4  codes 
included  more  than  400  procedure  codes. 
In  June  1987,  the  list  of  CPT-4  codes  in 
the  Medicare  Carriers  Manual  was 
revised  to  include  the  revisions  set  forth 
in  the  April  21, 1987  final  notice.  The  list 
now  includes  1535  procedure  codes. 

Section  5243.3  defines  the  criteria  for 
payment  of  multiple  covered  procedures 
performed  in  the  same  operative 
session.  With  one  exception,  all  of  the 
covered  procedures  listed  in  section 
2266.3  and  designated  by  a  single  CPT-4 
code  are  considered  single  procedures. 
The  exception,  insertion  of  intraocular 
lens  prosthesis  with  cataract  extraction 
(initially  coded  as  procedure  code  66980 
and  subsequently  recoded  as  procedure 
codes  68983  and  66984  to  distinguish  an 
intracapsular  cataract  extraction  from 
an  extracapsular  extraction, 
respectively),  is  treated  as  two  separate 
procedures.  The  manual  instructs  the 
carriers  to  pay  this  procedure  at  one  and 
one-half  times  the  applicable  Group  4 
payment  rate. 

II.  Notice  of  Updated  Payment  Rates 
Effective  July  1, 1987 

A.  Introduction 

In  a  June  1, 1987  notice  with  comment 
period  (52  FR  20466),  we  updated  the 
ASC  facility  payment  rates  for  the  first 
time  since  they  were  first  published  in 
the  August  5. 1982  final  rule.  The 
updated  rales  were  based  on  the 
projected  increase  (18.7  percent)  in  the 
consumer  price  index  for  all  urban 
consumers  (CPI-U)  from  September  1982 
(the  effective  date  of  the  initial  ASC 
payment  rates)  tu  January  1988  (the 
midpoint  of  the  12-month  period 
beginning  July  1. 1987).  We  used  Data 
Resources,  Incorporated  (DRI)  forecasts 
for  the  fourth  quarter  calendar  year  1987 
and  the  first  quarter  calendar  year  1988 
index  levels  to  project  the  January  1988 
index  level. 

The  ASC  facility  services  payment 
rates  that  were  effective  July  1, 1987  are 
as  follows: 
Group  1— $274 
Group  2— $326 
Group  3— $351 
Group  4 — $399 


B.  Discussion  of  Comments 

In  response  to  the  notice,  we  received 
75  items  of  correspondence.  The 
majority  of  the  comments  were 
submitted  by  individuals  who  owned  or 
operated  ASCs.  All  of  the  comments 
dealt  with  two  general  issues,  as 
discussed  below. 

Comment:  A  number  of  commenters 
objected  to  the  use  of  an  economic 
index  to  update  the  facility  payment 
rates  because  they  believed  that  the 
original  rates  were  inadequate  and  were 
based  on  limited  and  obsolete  data. 
They  stated  that  the  update  should  have 
been  based  on  the  ASC  survey  data 
collected  in  1986. 

Response:  We  acknowledge  the 
limitations  of  our  original  data  base  and 
agree  that  it  would  have  been  preferable 
to  update  the  facility  rates  based  on  the 
new  survey  data  rather  than  on  an 
economic  index.  However,  as  explained 
in  the  June  1987  notice  (52  FR  20467),  we 
were  unable  to  complete  our  analysis  of 
the  survey  data  in  time  to  meet  the 
statutory  deadline  of  July  1, 1987 
because  of  delays  beyond  our  control  in 
completing  audits  of  97  sample  facilities. 
(Section  1833(i)(2)(A)  of  the  Act  requires 
that  the  payment  rates  be  updated  not 
later  than  July  1, 1987,  and  annually 
thereafter.)  Due  to  discrepancies 
observed  in  the  unaudited  data,  it  was 
imperative  that  the  audits  be  completed 
before  the  results  were  incorporated 
into  an  updated  methodology. 

Comment:  Commenters  argued  that 
the  hospital  market  basket  index  rather 
than  the  CPI-U  should  have  been  used 
to  account  for  inflation  when  updating 
the  facility  payment  rates  for  July  1, 
1987.  They  believed  that  the  hospital 
market  basket  index  is  more  appropriate 
because  of  the  similarity  between  costs 
incurred  for  surgical  services  offered  by 
ASCs  on  an  outpatient  basis  and  costs 
incurred  for  surgery  performed  by 
hospitals  on  an  inpatient  basis. 

Response:  After  carefully  considering 
all  alternatives,  we  updated  the 
payment  rates  using  the  CPI-U  because 
it  is  a  generalized  index  that  reflects 
increases  in  the  prices  paid  for  a 
representative  market  basket  of  goods 
and  services.  Congress  has  mandated 
the  use  of  the  CPI-U  for  the  Medicare 
clinical  diagnostic  laboratory  fee 
schedule,  and  it  has  also  been  used  to 
limit  increases  in  allowable  charges  for 
nonphysician  services. 

The  hospital  market  basket  index  is  a 
specialized  index  specifically  related  to 
goods  and  services  commonly 
associated  with  hospital  inpatient  costs. 
Notwithstanding  similarities  in  surgical 
costs  incurred  by  ASCs  and  hospitals, 
the  mix  of  goods  and  services  differ 


substantially.  Because  of  this  difference, 
we  believe  that  use  of  the  hospital 
market  basket  index  would  have 
distorted  the  ASC  payment  rates. 

III.  New  Legislation 

On  December  22. 1987,  the  Omnibus 
Budget  Reconciliation  Act  of  1987  (Pub. 
L.  100-203)  was  enacted.  This  new 
legislation  includes  the  following 
provisions  that  affect  payment  for  ASC 
services: 

•  Section  4084  of  Pub.  L.  100-203 
amended  section  1833(1)  of  the  Act  to 
add  ASCs  to  the  list  of  entities  that  can 
bill  and  be  paid  separately  for  the 
services  of  certified  registered  nurse 
anesthetists  (CRNAs)  who  are  either 
employed  by  the  ASC  or  who  have 
entered  into  a  contractual  arrangement 
to  perform  services  for  the  ASC.  This 
change  applies  to  services  furnished  on 
or  after  January  1, 1989.  We  intend  to 
implement  this  provision  in  a  separate 
rulemaking  document.  For  purposes  of 
this  proposed  notice,  we  note  our 
intention  to  continue  the  current 
practice  of  incorporating  the  costs 
associated  with  CRNA  services 
furnished  by  CRNAs  who  are  either 
employed  directly  by  the  ASC  or  who 
have  a  contractual  arrangement  with  the 
ASC  into  the  facility  payment  rale. 

•  Section  4054  of  Pub.  L.  100-203 
limited  section  1833(1)  of  the  Act  to 
repeal,  in  effect,  the  waiver  of  Medicare 
Part  B  coinsurance  and  deductible 
requirements  for  physicians'  services 
furnished  in  connection  with  an  ASC 
covered  procedure  effective  April  1, 
1988.  As  of  that  date,  physicians' 
services  are  paid  at  80  percent  of 
reasonable  charges  and  beneficiaries 
are  responsible  for  a  20  percent 
coinsurance  and  the  Medicare  Part  B 
deductible. 

•  Section  4063(b)  of  Pub.  L.  100-203 
amended  section  1833(i)(2)(A)  of  the  Act 
to  mandate  that  payment  for  an 
intraocular  lens  (lOL)  implant  performed 
in  an  ASC  in  conjunction  with  cataract 
surgery  be  included  in  the  facility 
payment  rate  effective  with  services 
furnished  on  or  after  July  1, 1988.  It 
further  requires  that  the  payment 
amount  for  the  lOL  be  reasonable  and 
related  to  the  cost  of  acquiring  certain 
types  of  lenses. 

IV.  Provisions  of  the  Proposed  Notice 

A.  Methodology  for  Ratesetting 

The  payment  methodology  published 
in  the  August  5, 1982  final  rule 
established  four  facility  payment  rate 
groups  based  on  1979  and  1980  cost  and 
charge  information  obtained  from 
approximately  40  ASCs.  Using  these 
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data,  we  first  developed  an  indexing 
method  for  ranking  each  covered 
procedure  based  on  a  facility's  charge 
for  an  individual  procedure  as  compared 
to  its  average  charge  for  all  procedures 
offered.  By  indexing  procedures,  we 
were  able  to  determine  the  value  a 
particular  facility  places  on  a  covered 
procedure  in  relation  to  other 
procedures  it  offers. 

We  calculated  the  average  of  the 
index  numbers  across  all  facilities  for 
each  procedure  and  then  arrayed  the 
procedures  by  this  national  average 
index.  After  determining  the  national 
average  index  value  for  each  procedure, 
we  classified  the  covered  procedures 
into  four  groups  by  that  value.  We  used 
interval  points  to  establish  group 
breaking  points  as  follows: 
Group  1 — index  less  than  .90 
Group  2 — index  between  .90  and  1.00 
Group  3 — index  between  1.01  and  1.10 
Group  4 — index  greater  than  1.10 

The  index  value  was  used  exclusively 
for  classification  purposes.  For 
determining  the  actual  payment  rate  of  a 
group,  we  used  actual  charge  and  cost 
information  reported  by  the  facilities.  To 
establish  the  payment  rates  for  each  of 
the  four  groups,  we  used  a  five-step 
procedure,  as  described  below. 

Step  1 — To  remove  the  effects  of  area 
wage  differences,  we  adjusted  (that  is, 
deflated]  the  actual  charges  for  each 
procedure  using  the  hospital  wage  index 
published  on  June  30, 1981  (46  ¥R  33641). 
Based  on  our  analysis  of  submitted 
financial  reports,  we  determined  that,  on 
the  average,  the  labor  portion  is 
approximately  one-third  of  the  charge 
for  each  procedure.  Assuming  facilities' 
charges  to  be  similarly  related  to  costs, 
we  adjusted  one-third  of  the  charge  for 
each  procedure  by  the  wage  index. 

Step  2 — We  then  calculated  the 
average  charge-per-procedure  for  each 
covered  procedure  by  summing  the 
wage-adjusted  charge  for  all  facilities  in 
our  data  base  that  furnished  a  given 
procedure  and  dividing  that  result  by  the 
number  of  ASCs  performing  the  same 
procedure. 

Step  3 — The  procedures  within  each 
p.Hyment  group  were  arrayed  by  the 
average  charge.  We  identified  the  60th 
percentile  of  average  charges  within  the 
four  payment  groups. 

Step  4 — Based  on  a  review  of 
financial  statements  submitted  by  ASCs, 
we  determiend  a  cost-to-charge  ratio  of 
0.9.  In  ordur  to  m^ke  Medicare  puyir.enls 
lo  ASCs  cost-rr-lated  as  required  under 
section  1833(i)(2)  of  the  Act.  we 
nultiplied  the  avernge  charge  at  the  OOth 
percentile  by  0  fl. 

Step  5 — Wo  further  adjusted  the 
average  charge  at  the  60th  percentile  of 


each  payment  group  to  account  for 
inflation  occurring  between  1980  and  the 
effective  date  of  the  rates  (September  7, 
1982).  The  four  payment  group  rates 
were  set  at  the  inflation-adjusted 
amounts. 

As  stated,  above,  we  applied  an 
across-the-board  inflation  factor  to 
update  the  1982  payment  rates  for 
services  furnished  on  or  after  July  1, 
1987. 

For  purposes  of  computing  the  ASC 
payment  rates  for  services  furnished  on 
or  after  July  1. 1988.  we  are  proposing  to 
change  our  ratesetting  methodology  as 
described  below. 

1.  Use  of  the  Latest  Survey  Data 

The  payment  rates  proposed  in  this 
notice  were  developed  based  on  the 
most  recent  survey  data  available  on 
facility  overhead  expenses  and 
procedure-specific  charges.  The  data 
contained  in  our  new  data  base  were 
gathered  through  a  survey  of  the 
industry  conducted  between  May  and 
August  1986.  The  survey  instrument,  the 
Ambulatory  Surgical  Center  Payment 
Rate  Survey  (Form  HCFA-452),  was 
mailed  in  May  1986  to  all  ASCs 
(approximately  500)  that  were  identified 
as  participating  facilities  during  March 
1988.  Facilities  were  required  to 
complete  Form  HCFA-452  by  July  10. 
1988.  Due  to  difficulties  encountered  by 
a  large  number  of  facilities  in  complying 
with  the  deadline,  the  due  date  was 
extended  for  at  least  30  days  upon 
request. 

Of  the  approximately  500  facilities 
included  in  our  mailing,  about  470  of  the 
ASCs  completed  Form  HCFA-452.  This 
statistic  excludes  12  ASCs  that  had 
terminated  their  participation  prior  to 
receipt  of  the  survey  form. 

The  survey  gathered  information 
specific  to  total  charges  (Medicare  and 
non-Medicare)  on  each  procedure 
performed  and  the  total  number  of  times 
the  procedure  was  performed  as  well  as 
aggregate  charges  and  cost  data  for  each 
ASCs  most  recently  completed  fiscal 
year.  The  survey  also  obtained 
information  on  the  number  of  Medicare 
patients  and  total  patients  treated  by 
the  ASC. 

In  preparing  the  470  survey  forms  for 
data  extraction,  we  identified  forms 
from  333  ASCs  that  could  potentially  be 
used  to  develop  the  proposed  rates 
included  in  this  notice.  We  excluded 
those  forms  from  ASCs  that — 

•  Had  been  in  operaton  for  less  than 
six  months; 

•  Could  not  separate  operation  of  the 
ASC  from  operation  of  other  entities;  or 

•  Were  unable  to  caplure  charge  data 
from  their  recordkeepinj^  systems  in  the 
manner  requested. 


The  ASCs  represented  in  our  data 
base  are  located  largely  in  urban  areas 
(87  percent)  and  are  overwhelmingly 
freestanding  facilities  (98  percent). 
Summary  data  on  the  national  ASC 
survey  are  available  upon  request  of 
HCFA. 

These  survey  data  represent  a 
significantly  broader  data  base  than  the 
one  used  in  setting  the  current  ASC 
rates.  The  new  survey  data  base 
includes  data  from  calendar  years  1984, 
1985,  and  1986.  In  addition,  this  data 
base  contains  charge  information  on 
more  than  1200  of  the  1535  covered 
procedures. 

Our  initial  analysis  of  the  survey  data 
indicated  that  there  were  flaws  in  the 
data,  which  we  have  attributed  to  ASCs" 
unfamiliarity  with  the  new  survey  form 
and  inconsistencies  among  ASCs  in 
their  recordkeeping  systems. 
Preliminary  review  of  the  survey  form 
responses  indicated  several  problem 
areas  (for  example,  underreporting  of 
aggregate  charges  and  commingling  of 
receipts  from  a  physician's  private 
practice  with  the  ASC  operation)  that 
prompted  us  to  conduct  a  nationwide 
audit  of  a  sample  of  ASCs  for  the 
purpose  of  validating  the  survey 
responses  and  developing  from  the 
audited  data  statistical  measures  such 
as  the  cost-to-charge  ratio  needed  to 
make  payments  cost-related. 

2.  Sample  Design  and  Audit 

a.  Sample  Design.  As  discussed 
above,  we  conducted  national  audits  of 
a  sample  of  the  survey  data.  To 
determine  the  appropriate  sample  size 
required  to  apply  the  audit  findings  to 
the  survey  responses  obtained  from  a 
total  population  of  333  ASCs,  we 
approximated  the  variance  of  audited 
costs,  the  variance  of  audited  charges, 
and  the  correlation  between  audited 
costs  and  audited  charges  for  a 
randomly  selected  sample  of  50 
unaudited  Form  HCFA-452s.  Reported 
revenues  were  used  as  a  proxy  for 
charges  and  reported  total  expenses 
were  used  for  costs.  After  reviewing  a 
variety  of  precision  levels  with  a  given 
sampling  error  percentage,  we 
determined  that  a  random  sample  of  100 
facilities  would  be  appropriate  to 
estimate  audit  results  with  adequate 
precision  for  ratesetting  purposes. 

To  draw  the  s;imple,  we  identified  the 
333  ASCs  solely  by  their  six-digit 
Medicare  provider  number.  These 
numbers  were  listed  in  numerical 
sequence.  Sample  ASCs  were  then 
randomly  selected  using  appropriate 
stiitistical  procedures.  Of  the  100  ASCs 
selected  for  audit  only  97  ASCs  were 
actually  audited  because  3  incorrect 
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provider  numbers  were  included  in  the 
sample  drawing.  However,  we  used  data 
from  only  90  facilities  because,  of  the  97 
audited  ASCs.  3  ASCs  failed  to  report 
their  charges  correctly  and  4  ASCs 
failed  to  report  their  Medicare  and  total 
patient  statistics  properly.  Of  the  97 
ASCs  actually  audited,  20  percent  were 
located  in  California,  9  percent  in  Texas, 
8  percent  in  Arizona,  and  5  percent  in 
Florida. 

b.  Audit  Results.  The  nationwide 
audit  was  conducted  from  November 
1986  through  March  1987  by  the 
Medicare  fiscal  intermediates.  Although 
ASCs  are  serviced  by  Medicare  carriers, 
we  had  fiscal  intermediaries  conduct  the 
audits  because  we  believe  their  audit 
capabilities  are  better  suited  to  conduct 
this  type  of  activity.  The  home  offices  of 
ASC  chains  included  in  the  sample  were 
audited  by  the  Office  of  the  Inspector 
General  (OIG).  We  instructed  the 
auditors  to  determine  reasonable  costs 
of  the  audited  facilities  in  accordance 
with  Medicare  principles  of 
reimbursement. 

Audits  resulted  in  net  adjustments 
that  reduced  reported  costs  by  9.1 
percent  and  increased  reported 
aggregated  charges  by  6.1  percent.  The 
audit  adjustments  brought  aggregate 
charges  more  in  line  with  total  revenue. 
The  major  cost  reductions  occurred  in 
plant  and  property,  equipment, 
laboratory,  and  other  or  miscellaneous 
costs  such  as  travel,  education,  and 
malpractice  insurance  premiums. 
Prostheses  and  durable  medical 
equipment  (DME)  costs  were  adjusted 
upward  by  nearly  13  percent  while 
salary  and  supply  costs  were  increased 
1.5  and  0.8  percent,  respectively. 

After  the  audits  were  completed,  we 
made  the  following  adjustments  to  the 
audited  data; 

•  As  mentioned  above,  we  eliminated 
three  facilities  from  the  aduit  sample 
because  their  charges  were  reported 
improperly.  We  eliminated  four  other 
facilities  because  they  either  had  no 
Medicare  patients  or  incorrectly 
reported  their  patient  statistics. 
Inclusion  of  these  ASCs  would  have 
distorted  the  computed  cost-to-charge 
ratio. 

•  We  eliminated  any  excessive 
compensation  paid  to  an  administrator 
or  to  a  medical  director  based  on  our 
audited  analysis  of  administrative  staff 
expenses  and  owner's  compensation. 
Our  analysis  showed  that  the  average 
salary  for  one  full-time  administrator  or 
medical  director  in  an  ASC  is  $40,000. 
Therefore,  we  adjusted  owner's 
compensation  for  nine  audited  facilities 
where  the  amount  paid  was  in  excess  of 
$40,000  and  was  not  related  to  duties 
])erformed. 


•  We  determined  that  charges  were 
not  reported  for  prostheses  and  DMF 
furnished  by  the  ASCs  even  thoi)<;h 
expenses  associated  with  these  items 
wore  reflected  in  the  cost  data.  Under 
the  ASC  benefit,  payment  for  prostheses 
and  DME  is  separate  from  the  facility 
payment  rate.  Therefore,  when 
computing  the  cost-to-charge  ratio,  we 
excluded  those  audited  costs. 

After  completing  these  adjustments, 
we  then  performed  the  following 
calculations  on  the  audited  data: 

•  We  summed  each  facility's  salary 
and  fringe  benefits  costs  including 
owner's  compensation  and  contractual 
personnel  costs  in  order  to  derive  the 
total  labor  r"!ated  costs  for  the  sample. 

•  We  summed  each  facility's  net  total 
costs. 

•  We  then  divided  the  total  labor- 
related  costs  by  the  net  total  costs  to 
derive  the  average  labor-related 
percentage.  The  results  were  used  to 
apportion  the  per  procedure  charges  for 
the  total  population  into  their  labor- 
related  (34.45  percent)  and  nonlabor- 
related  (65.55  percent)  components  prior 
to  adjusting  for  geographic  wage 
differences. 

•  We  multiplied  the  net  total  costs  for 
the  facility  by  its  ratio  of  Medicare 
patients  to  total  patients  to  determine 
the  portion  of  its  costs  attributable  to 
Medicare  patients.  Similarly,  we 
multiplied  each  facility's  aggregate 
charges  by  its  ratio  of  Medicare  patients 
to  total  patients  to  determine  the  portion 
of  its  charges  attributable  to  Medicare 
patients.  We  then  summed  each 
facility's  Medicare  costs  and  divided  by 
the  sum  of  the  Medicare  aggregate 
charges.  We  arrayed  the  resulting  ratios 
in  descending  order  and  calculated  the 
median  Medicare  cost-to-charge  ratio 
for  the  sample  (0.776).  We  then  used  the 
cost-to-charge  ratio  to  relate  each  per 
procedure  charge  to  cost  as  described 
below.  Because  the  median  is  unaffected 
by  extreme  variations  in  individual 
facility  costs  and  charges,  we  believe 
that  use  of  a  median  rather  than  a  mean 
cost-to-charge  ratio  is  a  distinct 
improvement  over  the  current 
methodology. 

3.  Use  of  an  Inflation  Adjustment 

The  initial  ASC  rates  that  were 
determined  in  1982  were  adjusted  for 
inflation.  In  addition,  when  we  updated 
the  rates  for  services  furnished  on  or 
after  July  1. 1987.  we  used  the  CPI-U  and 
DRI  forecasts  to  adjust  the  four  basic 
group  rates  to  account  for  inflation.  This 
adjustment  resulted  in  an  across-the- 
board  rate  of  increase  and  we  used  this 
approach  solely  to  establish  revised 
rates  in  the  absence  of  a  new  data  base. 
As  a  refinement  to  our  rafesetting 


methodology,  we  are  proposing  to 
continue  to  use  the  CPI-U  and  DRI 
forecasts  to  construct  inflation  factors  to 
adjust  for  the  effects  of  changing  price 
levels  on  ASC  costs.  The  annual  rates  of 
increase  used  to  derive  the  proposed 
inflation  factors  are  shown  in  "Table  I 
below. 

In  the  absence  of  an  ASC-specific 
market  basket,  we  believe  that  use  of 
the  CPI-U,  a  generalized  index,  is 
appropriate  to  reflect  the  impact  of 
actual  and  projected  changes  in  wages 
and  prices  on  ASC  costs  occurring 
between  the  periods  represented  in  our 
data  base  and  the  period  covered  by  the 
revised  rates.  Unlike  our  initial  data 
base  which  consisted  almost  entirely  of 
data  from  1980,  our  new  data  base 
contains  survey  data  that  are  based  on 
several  calendar  years  of  data  (that  is, 
1984, 1985,  and  1986).  We  are  proposing 
this  approach  to  ensure  that  the  rates 
based  on  these  reporting  years  include 
reasonably  fair  estimates  of  inflation 
that  has  occurred  since  the  period 
covered  by  the  survey. 

We  would  apply  the  inflation 
adjustment  on  a  facility  by  facility  basis 
to  the  per  procedure  charge  extracted 
from  the  survey  forms  to  account  for 
historical  and  projected  price  changes 
occurring  between  the  midpoints  of  the 
periods  included  in  our  data  base  and 
the  midpoint  of  the  12-month  period  to 
which  the  new  rates  would  apply 
(December  31, 1988). 

The  annual  percentage  increases  that 
were  used  to  compute  the  proposed  ASC 
rates  are  as  follows: 


Table  I 


Percent 

in- 
crease' 

in  (he 
CPI-U 


Calendar  year: 

1984 

1 

4  3 

1985 

36 

1 986 

1  9 

1987 

38 

1988 

46 

'  DRI  fourlh  quarter  1987  update. 

4.  Deflation  by  Wage  Index 

After  adjusting  charges  for  inflation, 
we  separated  each  ASCs  per  procedure 
charge  into  its  labor-related  and 
nonlabor-related  portions.  The  labor- 
related  portion  (34.45  percent)  was 
determined  by  calculating  the  average 
percentage  of  audited  labor-related 
costs  for  the  sample  of  90  facilities.  We 
defined  labor-related  costs  to  include 
salary,  fringe  benefits,  contractual 
personnel  expenses  and  owners 
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compensation.  We  then  divided  the 
labor-related  component  of  the  per 
procedure  charge  by  the  wage  index 
applicable  to  the  ASC's  location  to 
derive  a  standardized  labor-related 
portion  of  the  charge.  (The  wage  index 
is  set  forth  in  Addendum  C  to  this 
proposed  rule.)  The  effect  of  this 
calculation  is  to  remove  any  variation  in 
ASC  per  procedure  charges  that  may  be 
due  solely  to  geographical  differences  in 
wages.  We  would  then  add  the  adjusted 
labor-related  portion  of  the  charge  to  the 
nonlabor-related  portion  prior  to 
arraying  and  determining  the  weighted 
median  charges. 

5.  Wage  IndHX 

Since  the  initial  publication  of  the 
ASC  facility  payment  rates  in  the 
August  5. 1982  final  rule,  we  have  used 
the  1981  Bureau  of  Labor  Statistics' 
(BLS)  wage  index  to  adjust  the  payment 
rates  for  area  wage  variation.  This  wage 
index  was  published  initially  in  the 
Federal  Register  on  June  30, 1981  (46  FR 
33637)  and  subsequently  republished  on 
November  26, 1984  (49  FR  46495).  The 
wage  index  was  constructed  from  1979 
hospital  wage  and  employment  data 
obtained  from  the  BLS  ES  202 
Employment,  Wages,  and  Contributions 
file  for  hospital  workers,  a  standard 
reporting  category.  The  BLS  ES  202 
system  compiles  information  on 
employment  and  total  wages  for 
workers  covered  by  unemployment 
insurance. 

Since  initial  use  of  the  BLS  wage 
index,  we  have  been  aware  of  certain 
limitations  in  the  BLS  data,  especially 
with  regard  to  the  lack  of  information  on 
hours  of  employment  or  full-time 
equivalents.  The  BLS  data  provide 
information  only  on  the  number  of 
workers  employed  at  a  hospital  and 
their  aggregate  salaries.  As  a  result,  area 
wage  indexes  produced  from  these  data 
do  not  distinguish  between  part-time 
and  full  time  employees.  Although  we 
recognized  these  shortcomings,  we  used 
the  BLS  wage  index  in  calculating  the 
ASC  facility  payment  rates  because  we 
believed  that  the  advantage  of  using  the 
best  national  data  available  outweighed 
any  disadvantages. 

It  is  important  to  note  that  when  the 
ASC  rates  were  established  in  1982, 
data  were  not  available  to  construct  an 
ASC-sppcific  wage  index.  Fewer  than 
IfX)  ASCs  were  operational  at  that  time. 
Therefore,  we  adopted  the  BLS  hospital 
wage  index  as  the  best  available  proxy 
for  adjusting  area  wage  levels.  While 
the  1986  ASC  survey  instrument  (Form 
HCFA-452)  included  limited  information 
on  salaries  and  employment,  such 
information  was  not  presented  in 
sufficient  detail  to  permit  the 


construction  of  an  ASC  industry-specific 
wage  index  from  only  these  survey  data. 
In  addition,  a  significant  proportion  of 
ASCs  failed  to  report  or  erroneously 
reported  either  the  salary  or  full-time 
equivalent  data  or  both. 

Since  we  are  unable  to  construct  an 
ASC  industry-specific  wage  index  at  this 
time,  we  are  proposing  to  adopt  the 
HCFA  hospital  wage  index  for  use  in 
calculating  ASC  payment  rates.  The 
HCFA  hospital  wage  index  was 
constructed  in  an  effort  to  overcome  the 
limitations  of  the  BLS  data  with  regard 
to  full-time  and  part-time  employment. 
We  conducted  a  survey  in  1944  that 
provided  for  the  extraction  of  specific 
hospital  salary  and  fringe  benefit  data 
from  the  Medicare  cost  report,  and  for 
the  extraction  from  hospital  records  of 
data  on  paid  hours  worked.  A  complete 
description  of  the  survey,  as  well  as  the 
survey  results,  can  be  found  in  the 
following  Federal  Register  documents: 

•  The  proposed  rule  published  on  July 
3,  1984  (49  FR  27439). 

•  The  final  rule  pubUshed  on  August 
31, 1984  (49  FR  34764). 

•  The  June  10, 1985  proposed  rule  (50 
FR  24375). 

•  The  September  3. 1985  final  rule  (50 
FR  35661). 

The  HCFA  wage  index,  which  is 
currently  used  to  set  the  inpatient 
hospital  prospective  payment  system 
rates,  the  skilled  nursing  facility  (SNF) 
cost  limits,  and  the  home  health  agency 
(HHA)  cost  limits,  overcomes  the 
limitations  inherent  in  the  BLS  index 
with  respect  to  part-time  employment. 
The  HCFA  index,  which  is  based  on 
gross  salaries  and  wages,  measurej  the 
relative  difference  from  area  to  area  in 
gross  average  hourly  hospital  wages, 
that  is,  the  wages  paid  to  all  hospital 
employees.  Because  the  index  is  based 
on  the  average  hourly  wage  paid  in  each 
urban  or  rural  area,  it  accounts  for 
regional  differences  in  part-time 
employment. 

We  are  proposing  to  adopt  the  HCFA 
wage  index  that  was  published  in  the 
September  1, 1987  hospital  prospective 
payment  final  rule  (52  FR  33095)  (set 
forth  as  Addciid'im  C  of  this  document) 
for  use  in  calculating  the  ASC  facility 
payment  rates  that  will  be  effective  July 
1. 1988.  We  believe  that  the  use  of  this 
index  would  result  in  ASC  facility 
payment  rates  that  reflect  more 
accurately  the  prevailing  economic 
environment  in  which  ASCs  are  located. 

6.  Urban  and  Rural  Classifications 

We  currently  use  Standard 
Metropolitan  Statistical  Areas  (SMSAs 
and  non-SMSAs)  and,  in  New  England, 
New  England  County  Metropolitan 
Areas  (NECMAs  and  non-NECMAs)  to 


classify  urban  and  rural  locations  for 
purposes  of  applying  the  wage  index 
adjustment  to  ASC  facility  payment 
rates.  With  few  exceptions,  urban 
locales  consist  of  those  counties  that 
comprise  either  an  SMSA  or  NECMA  as 
defined  in  1981  by  the  Executive  Office 
of  Management  and  Budget  (EOMB). 
Rural  areas  consist  of  those  counties 
within  a  State  that  lie  outside  an  SMSA 
or  NECMA.  However,  on  June  30. 1983. 
EOMB  began  using  Metropolitan 
Statistical  Areas  (MSAs)  in  lieu  of 
SMSAs.  Therefore,  we  are  proposing  to 
use  the  MSA  designations  for  ASC 
ratesetting  purposes  for  the  following 
reasons: 

•  It  is  the  classification  system 
currenUy  used  by  EOMB. 

•  It  is  the  classification  system 
applied  to  hospitals  subject  to  the 
prospective  payment  system  and  to 
SNFs  and  HHAs  for  determining 
payments  as  well  as  in  calculating  their 
wage  indexes. 

•  It  reflects  1980  census  changes  in 
urban  and  rural  areas. 

MSAs  are  designated  and  defined 
following  a  set  of  standards  prepared  by 
the  Federal  Committee  on  MSAs,  which 
advises  EOMB  on  metropolitan  area 
definitions.  Under  these  standards,  an 
area  quaHfies  for  recognition  as  an  MSA 
if— 

•  A  city  of  at  least  50,000  population 
is  located  in  the  area;  or 

•  It  is  an  urbanized  area  of  at  least 
50,000  population  with  a  total 
metropolitan  population  of  at  least 
100,000. 

In  addition  to  a  county  containing  a 
main  city,  an  MSA  may  also  include 
additional  counties  that  have  close 
economic  and  social  ties  to  the  central 
county.  MSAs  are  defined  in  terms  of 
constituent  counties  or  county 
equivalents,  except  in  the  six  New 
England  States.  In  most  cases,  there  is 
little  difference  between  the  SMSA 
designations  and  the  MSA  designations. 
The  MSA  designations  are  shown  in 
Addendum  C  of  this  document  with  their 
applicable  wage  index  values. 

Further,  the  HCFA  wage  index 
presented  in  Addendum  C  incorporates 
exceptions  to  the  MSA  classification 
system  for  certain  New  England 
counties.  These  exceptions,  authorized 
under  section  601{gJ  of  the  Social 
Security  Amendments  of  1983  (Pub.  L 
98-21),  require  that  any  hospital  located 
in  New  England  be  classified  as  being  in 
an  urban  area  if  the  hospital  was 
classified  as  being  in  an  urban  area 
under  the  classification  system  in  effect 
in  1979.  This  provision  is  intended  to 
ensure  equitable  treatment  under  the 
hospital  prospective  payment  system. 
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Under  this  authority,  the  following 
counties  have  been  deemed  to  be  urban 
areas: 

•  Litchfield  County,  CT  in  th« 
Hartford-New  Bhtain-Middleton-Bristol, 
CTMSA. 

•  York  County,  ME  and  Sagadahoc 
County.  ME  in  the  Portland,  ME  MSA. 

•  Merrimack  County,  NH  in  the 
Manchester-Nashua.  NH  MSA. 

•  Newport  County,  RI  in  the 
Providence-Pawtucket-Woonaocket,  RI 
MSA. 

In  addition,  in  the  September  3, 1986 
hospital  prospective  payment  final  rule, 
we  provided  an  exception  to  the  urban/ 
rural  classification  system  for  hospitals 
in  redesignated  rural  counties  that  are 
primarily  surrounded  on  all  sides  by 
urban  counties  (51  FR  31469).  We 
currently  consider  Shiawassee  County, 
Michigan,  which  meets  the  exceptions 
criteria,  as  an  urban  area  (in  the  Flint, 
Michigan  MSA)  in  computing  both  the 
wage  index  and  the  payment  amounts 
under  the  prospective  payment  system. 

We  propose  to  adopt  these  urban 
exceptions  for  the  purpose  of  applying 
the  HCFA  wage  index  to  the  ASC 
facility  payment  rates.  Since  the  ASC 
rates  are  applied  also  to  hospital 
outpatient  departments  performing  ASC 
covered  procedures,  we  believe  that 
adoption  of  the  urban  exceptions  would 
provide  for  greater  consistency  among 
Medicare  facilities  in  applying  the 
HCFA  wage  index.  That  is,  if  these 
urban  exceptions  are  not  adopted,  it 
would  mean,  for  example,  that  a 
hospital  located  in  Litchfield  County, 
Connecticut  that  furnishes  ASC- 
approved  procedures  in  its  outpatient 
department  would  be  assigned  two 
different  wage  index  values:  (1)  An 
urban  wage  index  value  to  calculate 
payment  for  the  inpatient  services,  and 
(2)  a  rural  wage  index  value  to  calculate 
payment  for  the  ASC  procedures. 
Classification  of  the  same  hospital  as 
urban  under  one  payment  system  and 
rural  under  another  system  and  the 
assignment  of  two  di^erent  wage  index 
values  is  inconsistent  and  could  be 
confusing,  possibly  resulting  in  payment 
error. 

Section  4005  of  Pub.  L.  100-203 
provides  for  further  exceptions  to  the 
urban/rural  classification  system 
effective  October  1, 1988.  However, 
because  the  ASC  rates  proposed  in  this 
notice  would  be  effective  July  1, 1988, 
we  do  not  believe  it  appropriate  to 
incorporate  the  October  1, 1988 
exceptions  at  this  time. 

7.  Use  of  Weighted  Median 

In  addition  to  collecting  information 
on  each  facility's  charge  for  a  given 
procedure,  the  ASC  survey  collected 


information  on  the  number  of  times  the 
procedure  was  furnished  in  the  facility 
during  the  period  covered  by  the  survey. 
As  explained  above,  we  are  proposing 
to  make  several  adjustments  to  each 
facility's  charge  before  determining  the 
charge  for  the  procedure  across  all 
facilities.  We  are  proposing  to  use  the 
median  charge  for  the  procedure, 
weighted  by  the  number  of  times  the 
procedure  was  performed  on  Medicare 
patients,  to  determine  the  charge  for  the 
procedure  across  all  facilities.  The 
number  of  times  the  procedure  was 
performed  on  Medicare  patients  was 
determined  by  multiplying  the  total 
number  of  times  the  procedure  was 
performed  in  the  facihty  by  the  ratio  of 
the  number  of  Medicare  patients  treated 
by  the  facility  to  the  total  number  of 
patients  treated  by  the  facihty.  The 
weighted  median  represents  the  charge 
at  or  below  which  the  procedure  was 
furnished  50  percent  of  the  time  to 
Medicare  patients. 

We  believe  the  use  of  the  Medicare 
weighted  median  is  a  distinct 
improvement  over  the  previous 
methodology,  which  used  an  unweighted 
average.  Previously,  each  facility  carried 
the  same  weight  regardless  of  whether  it 
performed  a  procedure  5  times  or  100 
times.  Weighting  by  the  number  of  times 
the  procedure  was  performed  on 
Medicare  patients  gives  recognition  to 
the  relative  importance  of  each  facility 
in  furnishing  procediu^s  covered  by  the 
Medicare  program.  In  addition,  the  use 
of  the  median  as  opposed  to  the  mean 
eliminates  the  effect  any  extreme 
variations  in  individual  facility  charges 
might  have  on  the  charge  for  the 
procedure  across  facilities. 

8.  Cost-to-Charge  Adjustment 

Section  1833{I)(2)(A)  of  the  Act 
requires  that  Medicare  payments  to 
ASCs  be  cost-related.  To  comply  with 
this  requirement,  we  are  proposing  to 
use  a  cost-to-charge  ratio  of  0.776.  This 
ratio  was  calculated  based  on  Medicare 
costs  and  charges  derived  from  the  90 
ASCs  in  the  audited  sample.  The 
Medicare  costs  and  charges  were 
determined  by  multiplying  each  facility's 
total  costs  and  charges  by  its  ratio  of 
Medicare  patients  to  total  patients.  We 
are  proposing  to  multiply  the  weighted 
median  charge  of  each  procedure  by 
0.776. 

9.  Revised  Classification  System 

Industry  representatives  have 
suggested  that  the  number  of  payment 
groups  should  be  increased  in  view  of 
the  large  number  of  procedures  now 
approved  for  coverage  and  advances  in 
medical  technology.  We  indicated  in  our 
April  21, 1987  notice  (52  FR  13176)  that 


we  would  consider  changes  to  our 
current  system  if  warranted  by  the  new 
data.  In  this  notice,  we  are  proposing  to 
eliminate  the  indexing  method  we 
currently  use  and  develop  a 
classification  system  based  on  fixed 
dollar  intervals.  We  would  expand  the 
number  of  payment  groups  from  four  to 
six. 

Additionally,  because  of  the  unique 
character  of  cataract  procedures  in 
ASCs.  we  solicit  the  advisability  of 
classifying  all  cataract  procedures 
within  their  own  payment  group. 
Cataract  procedures  account  for 
approximately  53  percent  of  Medicare 
volume  of  ASC  services  and  generate 
approximately  66  percent  of  all 
Medicare  revenues  in  ASCs. 

Currently,  we  use  a  four  group 
classification  system  under  which  all 
procedures  vdthin  the  same  group  are 
paid  the  same  rate.  To  develop  that 
classification  system,  we  used  an 
indexing  method  for  ranking  each 
procedure  based  on  a  facility's  charge 
for  an  individual  procedure  as  compared 
to  its  average  charge  for  all  procedures 
offered.  Since  data  were  not  available  to 
permit  the  indexing  of  about  1200  new 
procedures  added  by  the  April  21, 1987 
notice,  we  relied  upon  the  medical 
expertise  of  our  staff  physicians  to 
classify  these  procedures  into  the 
appropriate  payment  groups.  The 
indexing  method  was  intended  to 
overcome  facility  bias  in  charging 
patterns  related  to  cost  and  efficiency 
differences.  Although  it  successfully 
compared  a  facility's  charge  for  a  given 
procedure  to  its  average  charge  for  all 
procedures,  it  did  not  provide  a  method 
to  standardize  the  facility's  average 
charge  to  permit  comparison  across 
facilities. 

Our  analysis  of  the  per  procedure 
charge  data  indicates  that  there  are  no 
common  procedures  that  are  offered  by 
all  facilities  in  our  data  base.  Many 
centers  perform  specialty  operations,  for 
example,  specializing  in  eye  procedures 
only.  While  cataract  extractions  with 
lOL  implantation  tend  to  be  the  overall 
high  volume  procedure,  a  significant 
number  of  faciUties  do  not  perform  this 
type  of  surgery.  An  eye  specialty  center 
performing  a  cataract  extraction  with 
insertion  of  an  lOL  generally  would 
have  a  lower  index  value  for  that 
procedure  than  a  multipurpose  facility 
whose  procedure  volume  is  primarily 
associated  with  carpal  tunnel  surgery. 
One  result  was  that  there  was  a  wide 
distribution  in  the  costs  of  the 
procedures  included  in  the  same 
payment  grouping.  As  discussed  in 
detail,  above,  the  data  base  we  are 
using  for  this  proposed  notice  is 
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comprised  of  data  from  the  new  survey 
form  as  reported  in  1986  by  333  ASCs. 
The  data  base  includes  charge  data  on 
approximately  1200  of  the  more  than 
1500  covered  procedure  codes.  Hence, 
the  number  of  covered  procedures  is 
now  four  times  as  many  as  those 
initially  subject  to  the  indexing  method. 
Because  of  the  wide  variation  found  in 
types  of  procedures  offered  by  ASCs 
represented  in  our  data  and  the  lack  of  a 
common  procedure  furnished  by  all 
ASCa,  the  indexing  method  is  no  longer 
effective  in  constructing  a  classification 
system.  Rather,  we  believe  that  the 
following  classification  system  based  on 
$75  intervals  of  the  weighted  median  per 
procedure  cost  is  more  appropriate.  This 
method  would  classify  procedures  with 
similar  costs  into  the  same  payment 
group. 

Payment  Groups:  Weighted  Median  Per 
Procedure  Cost 

Croup  1 — Less  than  $275 
Croup  2— $275  through  $349 
Croup  3— $350  through  $424 
Croup  4— $425  through  $499 
Group  5— $500  through  $574 
Croup  6 — $575  and  above 

10.  Classifying  Services  with  Limited 
Data 

There  are  a  number  of  services  that 
we  could  not  classify  based  on  the  cost 
data  derived  under  die  rate  development 
methodology.  Although  the  survey  was 
conducted  in  1986,  it  was  designed  to 
gather  charge  data  on  procedures  that 
we  anticipated  would  be  approved  for 
coverage  in  1987.  However,  such  data 
were  not  furnished  for  316  procedures. 
The  majority  of  these  surgical 
procedures  were  among  those  added  to 
the  hst  of  covered  procedures  effective 
May  21, 1987.  Also,  another  346 
procedures  involved  reporting  by  fewer 
than  three  facilities.  Since  the  pricing 
patterns  of  these  procedures  were  based 
on  a  small  universe  of  ASCs,  we 
eliminated  these  costs  from  our  data 
base  to  avoid  a  statistically  unreliable 
impact  on  the  rates. 

We  are  proposing  to  assign  these  662 
procedures  to  the  appropriate  payment 
groups  based  on  the  medical  expertise 
of  our  staff  physicians.  This  practice  is 
consistent  with  that  used  in  1987  when 
the  list  of  procedures  was  expanded  and 
our  data  base  did  not  contain  sufficient 
charge  data  to  classify  the  added 
procedures. 

In  addition,  we  encountered  some 
aberrant  per  procedure  costs  in  our  data 
base  that  we  believe  are  largely  due  to 
low  utilization  and,  in  part,  to  errors  in 
reporting  that  are  a  result  of  the  ASCs 
lack  of  familiarity  with  the  new  survey 
form.  These  abnormal  costs  affect  the 


classification  of  259  procedure  codes.  Of 
this  number,  170  involve  cost  data 
reported  by  more  than  2  facilities  but 
fewer  than  10  facilities.  Analysis  of 
these  abnormal  costs  indicates  that,  in 
most  cases,  less  costly  procedures  had 
higher  per  procedure  costs  than  more 
complex  ones. 

For  example,  procedure  code  26205 
pertains  to  the  removal  of  bone  cyst  or 
benign  tumor  of  the  metacarpal  with 
autogenous  graft  that  includes  obtaining 
the  graft.  Procedure  code  26215  is 
basically  the  same  procedure  but 
involves  the  proximal,  middle,  or  distant 
phalanx.  These  two  procedures  are 
similar  in  terms  of  complexity  and 
should  be  assigned  to  the  same  payment 
group.  However,  if  we  use  reported 
costs  to  assign  these  procedures  to  the 
appropriate  payment  groups,  26205 
would  be  assigned  to  payment  Croup  2 
and  26215  would  be  assigned  to  Group  4. 
In  this  case,  costs  were  reported  by 
fewer  than  10  ASCs. 

In  another  instance,  procedure  code 
11600  involves  the  removal  of  a 
malignant  skin  lesion  that  is  less  than 
0.6  centimeters  in  diameter.  Procedure 
code  11606  pertains  to  the  removal  of  a 
malignant  skin  lesion  over  4.0 
centimeters  in  diameter.  Although  the 
latter  procedure  code  is  considered  the 
more  complex  of  the  two,  use  of  the  new 
cost  data  would  result  in  assignment  of 
11600  to  a  higher  payment  group  (2)  than 
11606  (1).  In  this  case,  the  number  of 
facilities  reporting  costs  for  each 
procedure  is  in  excess  of  30.  Therefore, 
we  believe  that  the  aberrant  costs  in  this 
instance  are  attributable  to  reporting 
errors.  Because  of  the  number  of  similar 
procedures  relating  to  the  excision  of 
skin  lesions,  we  believe  that  reporting 
facilities  may  have  failed  to  discriminate 
properly  between  them  and  may  have 
instead  combined  codes  when  reporting. 

Since  these  abnormal  costs  tend  to 
create  inconsistencies  among  the 
classification  of  similar  procedures,  we 
propose  to  eliminate  costs  associated 
with  the  259  procedures  from  our  data 
base.  Our  analysis  indicates  that 
elimination  of  these  procedures  would 
not  affect  calculation  of  the  group  rates 
since  they  are  generally  low-volume 
procedures.  We  propose  to  assign  these 
surgical  procedures  to  the  appropriate 
payment  groups  based  on  the  clinical 
judgment  of  our  staff  physicians.  These 
proposed  classifications  are  detailed  in 
Addendum  B  to  this  proposed  notice. 

We  have  carefully  considered  the 
following  alternatives  to  eliminating  the 
anomalous  per  procedure  costs: 

a.  Not  eliminate  any  abnormal  costs. 
While  this  approach  would  reduce  the 
number  of  procedures  that  are  subject  to 
clinical  judgment,  we  believe  that  it 


would  result  in  classifications  being 
determined  based  on  costs  that  are  not 
representative  of  the  industry 
experience  and  would  produce  payment 
rates  that  are  clinically  inconsistent. 

b.  Group  similar  procedures  and 
aggregate  associated  costs.  This  option 
would  tend  to  overcome  inconsistencies 
in  the  pricing  of  like  procedures; 
however,  it  would  require  uniformity  of 
treatment  across  all  procedures  and 
would  require  extensive  clinical 
judgments  concerning  which  procedures 
should  be  grouped  together. 

c.  Eliminate  the  costs  for  all 
procedures  if  the  number  of  facilities 
performing  a  given  service  is  fewer  than 

10.  This  approach  may  ensure  that  the 
data  base  is  not  biased  by  the  pricing 
patterns  of  a  small  universe  of  facilities. 
However,  we  rejected  this  approach  for 
two  reasons.  First  our  review  indicated 
that  the  cost  data  for  a  number  of 
procedures  reported  by  fewer  than  10 
faciUties  appear  reasonable  and  result 
in  an  appropriate  payment  grouping.  We 
do  not  believe  these  data  should  be 
arbitrarily  excluded.  Unilateral 
elimination  of  procedures  reported  by 
fewer  than  10  facilities  would  result  in 
an  additional  216  procedures  that  would 
be  classified  by  clinical  judgment  only. 
In  addition,  even  if  we  did  eliminate 
these  procedures,  we  would  still  need  to 
address  the  issue  of  those  procedures 
with  aberant  costs  that  were  reported 
by  10  or  more  facilities. 

We  invite  public  comment  on  our 
approach  as  well  as  cost  information 
that  would  support  changing  any  of  the 
payment  classifications  we  have  made 
based  on  clinical  judgment. 

11.  ASC  Facility  Payment  Rates 

To  establish  the  payment  rate  for  each 
of  the  six  payment  groups,  we  used  a 
six-step  procedure,  as  described  below. 
We  used  per  procedure  charge  data 
from  94  audited  facilities  and  239 
unaudited  facilities,  or  a  total  of  333 
facilities.  We  excluded  procedures  that 
had  charges  reported  by  fewer  than  3 
facihties.  Of  the  1535  procedures,  316 
procedures  had  no  charge  data  and  an 
additional  346  procedures  had  data 
reported  by  fewer  than  three  facilities. 

Step  1 — We  appUed  an  inflation 
adjustment  based  on  the  CPI-U  to  the 
actual  per  procedure  charge  extracted 
from  the  survey  data  for  each  facility  in 
order  to  account  for  historical  and 
projected  price  changes  occurring 
between  the  midpont  of  the  facility's 
fiscal  period  represented  in  our  data 
base  and  the  midpoint  of  the  12-month 
period  to  which  the  new  rates  would 
apply  (December  31, 1988J. 
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Step  2 — To  remove  the  effects  of  area 
wage  differences,  we  standardized  the 
charge  for  each  procedure  using  the 
HCFA  hospital  wage  index  set  forth  in 
Addendum  C  to  this  proposed  notice. 
Based  on  our  analysis  of  the  audited 
survey  data,  we  determined  that  on  the 
average,  the  labor-related  portion  is 
approximately  34.45  percent  We  then 
divided  34.45  percent  of  the  inflated 
charge  for  each  procedure  by  the  wage 
index  af^licable  to  the  ASC't  location. 

Step  3 — After  adding  the  wrage 
adjusted  labor-related  portion  back  to 
the  nonlabor-related  portion,  we 
calculated  the  median  charge,  weighted 
by  the  Medicare  frequency,  for  the 
facilities  reporting  charge  data  for  the 
procedure. 

Step  4 — We  related  the  wei^ted 
median  charge  per  procedure  to  cost  as 
required  by  section  1833(i)(2}  of  the  Act. 
To  make  this  adjustment,  we  multiplied 
the  weighted  median  charge  for  each 
procedure  by  0J76. 

Step  5 — We  arrayed  procedures  in 
descending  order  of  median  wei^ted 
cost  values.  We  then  classified  the 
covered  procedures  into  six  payment 
groups  based  on  a  classification  system 
that  was  developed  using  $75  intervals 
of  the  wei^ted  median  per  procedure 
wage-adjusted  costs. 

Step  6 — We  then  reviewed  the  cost  for 
each  procedure  and  its  payn>ent  group 
to  verify  the  clinical  consistency  in  the 
classification  of  similar  procedures  and 
we  identified  173  procedures  with 
aberrant  costs.  We  removed  these 
procedures  from  the  data  base  and 
assigned  them  to  the  appropriate 
payment  group  based  on  the  clinical 
judgment  of  our  staff  physicians.  After 
removing  the  173  procedures,  we  set  the 
payment  rate  at  the  weighted  median 
cost  of  the  procedures  in  each  payment 
group,  rounded  to  the  nearest  ten 
dollars. 

The  resulting  ASC  facility  payment 
rales,  as  set  forth  below,  would  be 
effective  July  1, 1988. 

Group  1— $250 
Group  2— $310 
Group  3 — $380 
Group  4— $460 
Group  5— $500 
Group  6 — $620 

Addendum  A  to  this  proposed  notice 
lists  each  CPT  procedure  code  and  the 
payment  group  under  which  we  propose 
it  would  be  paid,  as  well  as  the  current 
group  under  which  it  is  paid. 

The  proposed  rates  result  in  an 
estimated  average  increase  of  5.5 
percent.  We  are  proposing  these  rates 
because  they  are  based  on  the  best  data 
currently  available  to  us,  and  we  are 


required  to  review  and  update  the  rates 
by  July  1, 1988. 

We  believe  that  the  survey  data  have 
certain  limitations  that  we  have 
addressed  through  our  rate  development 
methodology  and  use  of  the  audited 
sample.  For  example,  the  survey  did  not 
capture  the  Medicare  frequency  data 
that  would  allow  a  direct  determination 
of  a  facility's  Medicare  costs  on  a 
procedure-specific  basis.  Therefore,  in 
order  to  take  Medicare's  experience  into 
account  in  establishing  the  payment 
rates,  we  are  proposing  to  determine  the 
necessary  Medicare  statistics  by 
multiplying  the  data  for  all  p>atients  by 
the  ratio  of  Medicare  patients  to  total 
patients.  Other  limitations  are  the 
reliability  of  the  reported  data  and  their 
currency  in  view  of  the  rapid  growth  in 
ASC  services  furnished  to  Medicare 
patients.  For  purposes  of  future  updates. 
we  intend  to  intiate  a  regular  data 
collection  effort  that  would  obtain 
current  Medicare  cost  information  on  a 
procedure-spedBc  basis. 

In  lieu  of  using  the  survey  data  to 
establish  the  rates  that  are  effective  July 
1, 1988,  we  considered  updating  the 
current  rates  by  the  increase  in  the  CPI- 
U  and  postponing  any  refinements  in  our 
methodology  until  we  obtain  more 
complete  and,  presumably,  more  reliable 
information  from  ASCs.  We  considered 
updating  the  current  rates  by  the 
increase  in  the  CPI-U  because  of  clear 
evidence  that  the  current  rates  are 
adequate  to  ensure  that  Medicare 
beneficiaries  have  access  to  ASC 
services.  For  example,  the  number  of 
ASCs  participating  in  the  Medicare 
program  has  grown  from  254  in  1984  to 
over  900.  In  1984,  only  56  percent  of  all 
ASCs  were  Medicare-participating 
whereas  more  than  90  percent  are 
currently  participating  in  Medicare.  In 
Federal  fiscal  year  (FY)  1984,  Medicare 
expenditures  for  ASCs  totaled  $34 
million;  expenditures  for  the  first  three 
quarters  of  FY  1987  (that  is,  the  period 
before  the  July  1, 1987  update  of  the 
rates)  were  $150  million  and  exceeded 
total  FY  1986  expenditures.  Although  we 
have  concluded  that  the  survey 
represents  an  improvement  over  the 
data  base  used  to  establish  the  current 
rates  and  should  be  used  to  establish 
the  rates  to  be  effective  on  July  1, 1988, 
we  invite  public  comment  concerning 
whether  it  would  be  more  appropriate  to 
update  the  current  rates  using  the  CPI-U 
increase.  Use  of  this  method  for 
updating  would  result  in  a  4.6  percent 
increase  in  the  payment  rates. 

12.  Calculation  of  an  Individual  ASCs 
Payment  Rates 

The  following  is  an  example  of  how 
the  payment  would  be  determined  for  a 


procedure  in  Group  4  ($460)  performed 
in  an  ASC  located  in  Baltimore. 
Maryland.  The  appropriate  HCFA  wage 
index  value  is  1.0178. 

Adjusted  rate 

=  |($460  X  J44S)  X  1.0178)  +  ($460  x  .6555) 

=  i$15a47  X  1.0178}  +  S301 J3 

=  $161.29  +  $301.53 

=  $462.82 

B.  Other  Proposed  Changes 

1.  Payment  for  Intraocular  Lens  Implant 
Procedures 

Currently,  when  an  lOL  is  implanted 
during  cataract  surgery  performed  in  an 
ASC,  separate  payment  for  the  lens  is 
made  under  Medicare  Part  B  at  80 
percent  of  the  reasonable  charge.  Either 
the  ASC  or  the  physician  may  bill  and 
be  paid  for  the  prosthesis.  Section 
4063(b)  of  Pub.  L.  100-203  amended 
section  1833(i)(2)(A)  of  the  Act  to 
mandate  that,  effective  July  1, 1988, 
payment  for  ASC  facility  services  must 
include  a  payment  for  the  lOL  that  is 
reasonable  and  related  to  the 
acquisition  cost  of  the  class  of  lens 
involved. 

To  implement  the  provisions  of 
section  4063(b)  of  Pub.  L  100-203,  we 
are  proposing  to  adopt  a  $200  add-on  per 
lens  to  the  appropriate  payment  group 
rate  in  which  the  specific  cataract 
procedure  that  would  require  insertion 
of  an  lOL  is  classified.  The  add-on 
would  be  applicable  to  only  the 
following  covered  procedures: 


CPT-4  code                         f'^PST^ 
group 

66963 1 

66984 

66985 _ 

6 
6 

4 

While  the  amendment  made  by 
section  4063  of  Pub.  L  100-203  to  section 
1833(i)(2)(A)  of  the  Act  requires  that 
payment  for  lOLs  be  related  to  the  cost 
of  acquiring  the  class  of  lens  implanted, 
we  are  proposing  a  single  payment  rate 
for  lOLs  at  this  time  and  invite  public 
comment  on  the  extent  to  which 
distinctions  based  on  class  are 
appropriate.  We  are  doing  this  because 
our  preliminary  evidence  is  insufficient 
to  allow  for  meaningful  distinction  in 
lOL  pricing.  We  are  soliciting  scientific 
evidence  that  shows  that  one  type  of 
lOL  is  medically  more  beneficial  than 
another  to  Medicare  beneficiaries  in 
order  to  make  this  distinction,  if 
appropriate.  As  the  choice  of  len.';  \s 
made,  generally,  by  the  physician,  it 
would  be  unreasonable  to  pay  more  for 
one  type  of  lens  than  another  unless  the 
more  expensive  lens  were  medically 
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more  beneficial  to  Medicare  patients. 
We  are  interested  in  both  information 
on  the  differences  in  lenses  and 
scientific  evidence  regarding  the 
medical  benefits  and  medical  reasons 
why  some  patients  should  require  more 
complex  and  expensive  lenses. 

Based  on  information  received  from 
one  industry  component,  eighty  percent 
of  the  lenses  currently  used  are 
multipiece,  the  basic  styles  being  the  ) 
loop,  the  modifed  J  loop,  and  the  wide 
loop.  Among  other  types,  these  include 
piano,  biconvex,  ridge,  and  aspheric 
optics  and  may  be  found  with  holes, 
without  holes  (or  tabs),  or  with  an 
ultraviolet  absorber.  About  19  percent  of 
the  lOLs  are  one  piece  and  these  also 
come  in  a  large  selection  of  styles  with  a 
variety  of  optics.  Small  incision, 
silicone,  and  hydrosel  lenses  are  used  in 
about  one  percent  of  current  implants. 
Some  industry  representations  have 
suggested  that  we  adopt  a  three-tier 
classification  system  for  payment  of 
lOLs  based  on  whether  the  lOL  is  a 
multipiece,  one  piece,  or  small  incision 
lens.  We  invite  comments  on  whether 
such  distinctions  are  appropriate  and 
particularly  solicit  scientific  studies  that 
might  support  such  a  position. 

To  determine  an  allowance  for  lOLs, 
we  analyzed  the  data  obtained  from  the 
Medicare  participating  ASCs  on  the  1986 
ASC  siuvey  form.  These  data 
represented  lOLs  furnished  by  ASCs 
between  June  1, 1985  and  December  31, 
1985.  The  net  cost  of  a  lens  was  defined 
as  the  total  cost  of  lenses  minus 
discounts,  rebates,  and  refunds  divided 
by  those  used,  less  any  that  were 
returned.  In  the  survey,  we  defined  two 
classes  of  lens:  (1)  Differentiated  lenses 
including  those  with  an  ultraviolet  filter, 
laser-safe  optic.  PMMA  optics,  or  other 
special  features  and  (2)  generic  lenses, 
which  were  all  other  types.  The  reported 
net  cost  of  differentiated  lenses  by  123 
ASCs  ranged  from  $126  to  $463.  The  net 
cost  of  generic  lenses  ranged  from  $106 
to  $402.  Difference  in  lens  style  was  not 
consistently  related  to  net  cost. 

The  survey  results  also  reveal 
inconsistencies  in  the  reporting  of  data. 
Some  ASCs  purchased  highly 
specialized  lenses  for  less  than  other 
facilities  paid  for  generic  types.  Further, 
some  ASCs  failed  to  report  any  revenue 
or  expenses  associated  with  the  lOLs. 

Because  of  these  factors,  we  asked  the 
Office  of  the  Inspector  General  (OIG)  to 
review  a  sample  of  the  ASCs  that  had 
participated  in  our  survey.  The  OIG 
found  that  lens  companies  regularly 
offer  significant  discounts,  rebates,  and 
other  incentives  as  inducements  to 
purchase  their  product,  but  that 
generally  these  savings  were  not  passed 
on  to  the  Medicare  program.  In  view  of 


the  widespread  availability  of  discounts 
and  other  price  reductions,  we  believe  it 
is  appropriate  in  determining  the 
reasonable  payment  rate  for  lOLs  to 
consider  only  the  cost  incurred  by  ASCs 
that  have  been  prudent  purchasers  and 
negotiated  prices  with  the  lens 
manufacturers. 

Among  the  sample  facilities  visited, 
the  OIG  determined  that  11  had 
negotiated  prices  with  an  average  lens 
price  of  $200.  Another  four  had 
negotiated  discounts,  but  it  was  not 
possible  to  determine  the  discount 
amount  because,  for  example,  the  value 
of  credits  for  supplies  and  equipment 
was  not  reflected  on  the  lOL  invoices  or 
in  the  ASC  records.  Because  this  on-site 
inspection  examined  ASC  invoices  for 
lOLs  and  industry  marketing  practices, 
we  believe  that  payment'for  lenses 
based  on  these  results  would  be  more 
appropriate  than  basing  payment  on  the 
1986  survey  data  that  revealed 
significant  inconsistencies  in  reporting 
net  lOL  costs.  (Copies  of  this  OIG  final 
report  entitled  "Medicare  Certified 
Ambulatory  Surgical  Centers,  Cataract 
Surgery  Costs  and  Related  Issues," 
{OAI-09-e8-00490  issued  in  March  1988) 
can  be  obtained  by  writing  to  the  Office 
of  Inspector  General,  330  Independence 
Avenue  SW.,  Washington,  DC  20201.) 

In  its  report,  the  OIG  also 
recommended  a  handling  fee  allowance. 
We  have  not  accepted  this 
recommendation  because  the  proposed 
ASC  facility  Group  6  payment  rate  of 
$620  is  already  intended  to  fully 
compensate  the  ASC  for  all  of  its  direct 
and  indirect  costs.  All  costs  incurred  in 
obtaining,  handling  and  storing  the 
lenses  have  been  considered  in  setting 
the  rate. 

We  invite  coments  on  all  of  these 
studies  and  solicit  any  other  information 
that  can  be  provided  on  the  reasonable 
acquisition  cost  of  lOLs. 

2.  Payment  for  Terminated  Surgical 
Procedures 

We  have  received  a  number  of 
requests  for  policy  clarification 
regarding  the  appropriate  ASC  payment 
rate  for  a  scheduled  surgical  procedure 
that  is  terminated  due  to  medical 
complications  that  increase  the  surgical 
risk  to  the  patient.  Elevated  blood 
pressure  or  eye  pressure  and  cardiac  or 
respiratory  arrest  are  some  of  the 
common  medical  indicators  that  would 
trigger  termination  of  a  surgical 
procedure.  We  believe  that  termination 
of  surgical  procedures  in  the  ASC  setting 
should  be  an  infrequent  occurrence 
given  the  facilities'  preoperative 
screening  capabilities  and  the  diagnostic 
testing  that  is  required  to  ensure  that 


patients  are  good  candidates  for 
outpatient  surgery. 

It  is  our  policy  that  a  denial  is 
appropriate  when  an  ASC  submits  a 
claim  for  a  procedure  that  is  terminated 
either  for  nonmedical  or  medical 
reasons  before  the  ASC  has  expended 
substantial  resources  (for  example,  the 
patient  on  intake  complains  of  cold  or 
flu).  We  beleive  that  the  carriers  have 
had  little  trouble  in  making  payment 
decisions  in  situations  such  as  these. 
However,  they  have  had  difficulty  in 
determining  whether,  or  to  what  extent, 
payment  should  be  made  when  surgery 
is  terminated  after  the  procedure  has 
begun,  for  example,  after  anesthesia  is 
induced. 

Because  we  believe  that  ASCs  incur 
some  costs  in  connection  with  surgery 
that  is  terminated  due  to  a  sudden  onset 
of  medical  complications,  we  are 
proposing  that  carriers  pay  ASCs  50 
percent  of  the  facility  payment  rate  if 
the  surgical  procedure  is  terminated  due 
to  the  onset  of  medical  complications 
that  occur  after  the  patient  has  been 
prepped  for  surgery  and  taken  to  the 
operating  room  but  before  anesthesia 
has  been  induced  (for  example,  the 
patient  develops  an  allergic  reaction  to  a 
drug  administered  by  the  ASC  prior  to 
surgery).  (This,  however,  would  not 
preclude  the  carrier  from  paying  a 
different  percentage  of  the  rates  if,  in  the 
individual  case,  documentation  would 
support  such  action.) 

However,  if  a  medical  complication 
arises  after  the  inducement  of  the 
anesthetic  agent,  the  carrier  would  pay 
the  full  applicable  rate.  In  these  cases, 
we  believe  that  resources  of  the  facility 
are  consumed  in  essentially  the  same 
manner  and  to  the  same  extent  as  they 
would  have  been  had  the  surgery  been 
completed  as  scheduled.  In  order  for  the 
carriers  to  pay  ASCs  a  claim  for 
terminated  surgery,  we  are  proposing 
that  the  facihty  be  required  to  submit  an 
operative  report  with  each  claim.  Also, 
the  carriers  would  be  required  to  report 
all  claims  for  terminated  surgery  to  the 
appropriate  peer  review  organization  for 
quality  of  care  review. 

3.  Elimination  of  Exception  for  Cataract 
Extraction  with  Insertion  of  Intraocular 
Lens 

Since  May  1983,  Medicare  payment 
policy  has,  with  one  exception,  treated 
each  of  the  ASC  covered  procedures 
designated  by  a  single  CPT-4  procedure 
code  as  a  single  procedure.  The 
exception  has  been  the  insertion  of  an 
lOL  prosthesis  with  cataract  extraction 
(procedure  codes  66983  and  66984).  This 
cataract  procedure  has  been  paid  at  one 
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and  one-half  times  the  appUcable  Group 
4  rate  as  if  it  were  two  procedures. 

We  instituted  this  exception  in 
response  to  industry  comments  that  the 
Group  4  rate  did  not  take  into  account 
the  additional  costs  associated  with 
implanting  the  lOL  in  the  same 
operative  session  in  which  the  cataract 
is  extracted.  Then  the  procedure  code 
(66980)  did  not  distinguish  between  the 
various  techniques  (for  example, 
intracapsular  versus  extracapsular)  used 
in  cataract  surgery.  Some  industry 
representatives  believed  that  the  added 
costs  of  the  lOL  could  vary  significantly 
in  relation  to  a  particular  technique. 
Because  we  did  not  have  sufficient  data 
available  in  1982  that  would  have 
permitted  us  to  determine  a  fair  estimate 
of  the  added  costs  associated  with  these 
types  of  cataract  surgery,  we  adopted 
this  special  exception  in  order  to  avoid 
penalizing  ASCs  for  legitimate  facility 
costs. 

However,  we  now  believe  that 
adequate  data  are  available  that  would 
permit  us  to  determine  a  payment  rate 
for  such  surgery.  Therefore,  we  believe 
that  an  exception  is  no  longer 
warranted.  Cataract  surgery  accounts 
for  about  53  percent  of  the  Medicare 
procedure  volume  in  our  new  data  base. 
This  volume  represents  reporting  by 
more  than  one-third  of  the  facilities. 

We  have  compared  the  facilities' 
pricing  for  surgery  by  various  techniques 
both  with  and  without  insertion  of  the 
lOL.  Our  analysis  indicates  that  there 
are  significant  pricing  differences 
between  the  extraction  of  a  cataract  and 
the  implantation  of  an  lOL  in  the  same 
operation  as  compared  to  a  procedure  in 
which  only  an  extraction  or  implant  is 
done.  Therefore,  we  believe  that  rates 
based  on  the  reported  per  procedure 
charges  for  procedure  codes  66983  and 
66984  should  reflect  an  appropriate  cost 
level  associated  with  performing  these 
procedures.  Under  the  proposed 
payment  methodology,  we  also  note  that 
these  cataract  procedures  are  classified 
in  Group  6  with  procedures  that  have 
comparable  costs  and,  because  of  their 
relatively  high  volume,  the  cataract 
procedures  heavily  influence  the 
payment  rate  for  the  group.  Under  the 
previous  methodology,  these  cataract 
procedures  were  classified  with 
procedures  that  had  a  wider  range  of 
costs  and,  since  there  was  no  weighting, 
the  cataract  procedures  had  no  more 
influence  than  any  other  procedure  on 
the  payment  rate  for  the  group.  Thus,  we 
believe  a  special  exception  for  these 
procedures  is  no  longer  warranted  and 
we  are  proposing  to  eliminate  the 
payment  policy  exception  applicable  to 
procedure  codes  66983  and  66984.  We 


would  pay  for  each  of  these  procedure 
codes  as  a  single  procedure  at  the 
proposed  Group  6  rate. 

V.  Regulatory  Impact  Analysis 

A.  Introduction 

Executive  Order  12291  (E.  0. 12291) 
requires  us  to  prepare  and  publish  an 
initial  regulatory  impact  analysis  for  any 
proposed  notice  such  as  this  one  that 
meets  one  of  the  E.  O.  criteria  for  a 
"major  rule";  that  is,  that  would  be 
likely  to  result  in:  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  in  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

In  addition,  we  generally  prepare  an 
initial  regulatory  flexibility  analysis  that 
is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612)  unless  the  Secretary 
certifies  that  the  proposed  notice  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  we 
treat  all  ASCs  and  hospitals  as  small 
entities. 

Also,  section  1102(b)  of  the  Social 
Security  Act  requires  the  Secretary  to 
prepare  an  initial  regulatory  impact 
analysis  for  any  proposed  notice  such  as 
this  one  that  may  have  a  significant 
impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  with  fewer 
than  50  beds  located  outside  of  a 
Metropolitan  Statistical  Area  or  a  New 
England  County  Metropolitan  Area. 

The  following  discussion,  in 
combination  with  the  rest  of  this 
proposed  notice,  constitutes  a  combined 
regulatory  impact  analysis  and 
regulatory  flexibility  analysis. 

B.  Program  Costs 

1.  Payment  to  ASCs 

As  a  direct  result  of  increasing 
payment  rates  for  procedures  performed 
in  ASCs,  we  would  expect  an  average 
increase  in  payments  per  case  to  ASCs 
of  approxiniately  5.5  percent  for  the 
period  July  1, 1988  to  June  30, 1989. 
Individual  facilities,  however,  may 
experience  significant  variations  in  total 
revenues  as  a  result  of  several  factors 


influencing  local  demand  for  ASC 
services.  These  factors  may  include — 

•  The  concentration  of  ASCs  in  a 
market  region; 

•  The  number  of  hospital  outpatient 
departments  competing  in  the  same 
market;  and 

•  The  number  of  Medicare 
beneficiaries  in  the  market  region. 

The  impact  of  the  proposed  rates  on 
individual  facilities  would  also  greatly 
depend  on  a  facility's  case  mix. 
Although  an  ASC  with  a  typical  case 
mix  may  expect  the  average  payment 
per  case  to  increase  by  about  5.5 
percent,  payments  for  cases  falling  into 
proposed  Group  1,  for  example,  would 
decrease  9  percent  compared  to  the 
current  payment  levels  for  Group  1.  This 
contrasts  with  proposed  increases  of 
nearly  8  percent  and  15  percent  in  the 
ASC  rates  for  cases  falling  into 
proposed  Groups  3  and  4,  respectively, 
compared  to  the  rates  for  the  current 
Groups  3  and  4.  Thus,  ASCs  that  serve  a 
larger  than  average  number  of  cases 
that  would  be  classified  into  Groups  3  or 
4  could  expect  to  receive  a  larger  than 
average  increase  in  Medicare  payments 
while  ASCs  that  serve  a  larger  than 
average  number  of  cases  categorized 
into  Group  1  could  expect  a  smaller  than 
average  increase  and  possibly  a 
decrease. 

It  should  be  noted,  however,  that 
because  of  the  proposed  revision  to  the 
grouping  methodology,  the  four  current 
payment  Groups  cannot  be  compared 
directly  to  proposed  Groups  1,  2,  3,  and 
4.  For  example,  cases  that  are  classified 
into  Group  1  under  the  present  payment 
system  may  fall  into  either  Groups  1  or  2 
under  the  proposed  payment  system. 
Thus,  the  only  valid  method  of 
comparison  would  be  to  compare  rates 
under  the  two  systems  for  each 
procedure. 

For  the  most  frequently  performed 
procedure  (that  is,  the  one-stage 
removal  of  a  cataract  and  insertion  of  an 
intraocular  lens,  which  would  be 
assigned  to  proposed  Group  6).  the 
change  in  payment  rate  would  be  an 
increase  of  about  3.5  percent.  The 
survey  data  indicate  that  cataract 
procedures  account  for  about  53  percent 
of  the  Medicare  volume  of  ASC  services, 
and  under  our  proposed  rates,  they 
should  generate  about  66  percent  of  all 
Medicare  revenues. 

Another  factor  that  would  affect  ASC 
payments  is  the  proposed  replacement 
of  the  BLS  wage  index  with  the  HCFA 
wage  index  that  was  published  in  the 
September  1, 1987  hospital  prospective 
payment  final  rule  for  computing  the 
ASC  rates  and  payment  amounts. 
Because  the  HCFA  wage  index  is  based 
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on  gross  hourly  wages  paid  to  hospital 
employees  rather  than  on  the  average 
salary  per  hospital  employee  (which 
serves  as  the  basis  for  the  1981  BLS 
wage  index),  applicaticm  of  the  HCFA 
wage  index  would  produce  different 
index  values  for  each  rural  and  urban 
locality  from  those  values  in  effect  now. 
Thus,  depending  on  an  ASC's  location. 
the  effect  of  using  the  HCFA  wage  index 
in  place  of  the  BLS  wage  index,  both  in 
computing  the  ASC  rates  and  in 
determining  payments  to  ASCs,  would 
be  to  slightly  increase  or  decrease 
payments  from  the  amount  an  ASC 
would  receive  using  the  1981  BLS  wage 
index. 

Table  L  below,  displays  the  projected 
effects  of  the  proposed  rates  over  the 
next  five  fiscal  years,  beginning  with  FT 
1989. 

Table  I.— Projected  Medicare  Costs 
AS  A  Result  of  Proposed  ASC  Rates' 


FY  1989 

FY  1990 

FY  1991 

FY  1992 

FY  1993 

SO 

$5 

$5 

S5 

$5 

'Rounded  to  ttie  nearest  S5  million. 

Since  we  are  rounding  our  projected 
cost  estimates  to  the  nearest  $5  million, 
we  point  out  that  the  value  entered  for 
FY1989  signifies  increased  Medicare 
outlays  of  less  than  $2.5  million  rather 
than  no  increase. 

It  is  significant  to  note  that  the 
number  of  ASCs  participating  in 
Medicare  has  grown  from  87  in  1983  to 
838  by  the  end  of  1987.  The  rapid 
increase  in  the  number  of  ASCs, 
especially  among  proprietary  facilities, 
indicates  that  few  turners  to  market 
entry  exist  and  that  most  facihties  have 
been  financially  successful.  The  only 
serious  barriers  to  market  entry  appear 
to  be  State  laws  restricting  licensure  of 
ASCs  or  Certificate  of  Need  restrictions 
on  the  building  of  ASCs.  Where 
construction  or  operations  of  ASCs  are 
permitted  by  State  laws,  we  anticipate 
that  the  proposed  rate  changes  would 
further  stimulate  the  expansion  of  ASCs. 

It  is  not  clear,  however,  whether  the 
rapid  development  of  ASCs  is  entirely 
the  result  of  the  level  of  facility 
payments.  Prior  to  April  1, 1988, 
physicians  providing  approved  services 
in  an  ASC  received  payments  equal  to 
100  percent  of  their  reasonable  charges 
if  they  accepted  assignment.  In  addition, 
many  physicians  have  financial 
interests  in  ASCs.  The  combined 
incentives  of  higher  Medicare  payments 
to  physicians  and  physicians' 
proprietary  interests  may  also  have 
played  a  significant  role  in  the  rapid 
growth  of  ASCs. 


Effective  April  1, 1968,  section  4054  of 
Pub.  L.  100-203  required  us  to  reduce 
payments  to  physicians  accepting 
Medicare  assignment  from  100  percent 
of  their  reasonable  charges  for  services 
performed  in  an  ASC  to  80  percent 
(leaving  the  Medicare  beneficiary 
responsible  for  the  20  percent 
copayment).  We  are  unable  to  determine 
what  effects  this  change  in  physician 
payments,  in  combination  with  the 
proposed  payment  rates  to  ASCs,  will 
have  on  ASC  utilization  or  the  continued 
growth  of  ASCs  in  Medicare 
participation.  On  the  one  hand,  the 
reduction  of  payments  from  100  percent 
to  80  percent  of  physicians'  reasonable 
charges  will  reduce  direct  payments  to 
physicians.  On  the  other  hand,  the 
higher  ASC  rates  would  directly  benefit 
ASCs  and  may  indirectly  benefit  those 
physicians  who  have  proprietary 
interests  in  ASCs. 

We  believe  that  the  incentives  created 
by  higher  ASC  facility  payments  would 
stimulate  physicians  with  proprietary 
interests  in  ASCs  to  provide  services  in 
an  ASC  setting  whenever  possible.  To 
the  extent  that  physicians  would  seek  to 
shift  services  from  either  the  hospital 
inpatient  or  outpatient  setting  to  the 
ASC,  this  should  result  in  some  program 
savings  and  savings  to  beneficiaries  in 
the  form  of  lower  copayments. 

2.  Payments  for  ASC  Covered 
Procedures  Performed  in  Hospitals  on 
an  Outpatient  Basis 

a.  Payment  Methodology.  Section 
9343(a)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (Pub.  L.  99- 
509)  amended  section  1833(a)(4)  of  the 
Act  and  added  section  1833(i)(3)  to  the 
Act  to  provide  that,  for  hospital  cost 
reporting  periods  beginning  on  or  after 
October  1, 1987,  payment  for  services 
approved  to  be  performed  in  ASCs.  but 
performed  in  hospitals  on  an  outpatient 
basis  is  to  be  based,  in  the  aggregate,  on 
a  comparison  between  two  amounts. 
The  payment  is  to  be  the  lesser  of  the 
following: 

•  The  amount  for  the  services  that 
would  be  paid  to  the  hospital  under 
section  1833(a)(2)(B)  of  the  Act  (that  is, 
the  lower  of  the  hospital's  reasonable 
costs  or  customary  charges  for  the 
services,  reduced  by  deductibles  and 
coinsurance). 

•  An  amount  based  on  a  blend  of — 
— The  amount  that  would  be  paid  to  the 

hospital  for  the  services  under  section 
1833(a)(2)(B)  of  the  Act  reduced  by 
deductibles  and  coinsurance  (called 
the  hospital-specific  amount);  and 
— The  amount  that  would  be  paid  to  a 
freestanding  ASC  for  the  same 
procedure  in  the  same  geographic  area 


in  accordance  with  section 

1833(i)(2)(A)  of  the  Act.  which  is  equal 

to  80  percent  of  the  standard  overhead 

amount  net  of  deductibles  (the  ASC 

amount). 

Section  1833(i)(3)(B)  of  the  Act  further 
specifies  that  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1987  but 
before  October  1. 1988,  the  blended 
amount  is  to  be  determined  by  using  75 
percent  of  the  hospital-specific  amount 
and  25  percent  of  the  ASC  payment 
amount  attributable  to  the  procedure. 
For  cost  reporting  periods  beginning  on 
or  after  October  1, 1968,  the  blended 
payment  amount  is  to  be  based  on  50 
percent  of  the  ASC  payment  amount. 
This  provision  of  the  law  was 
implemented  through  a  final  rule 
published  on  October  1, 1987  (52  FR 
36765)  and  is  set  forth  in  regulations  at 
§  413.118. 

b.  Impact  of  Proposed  ASC  Rates  on 
Payments  for  Hospital  Outpatient 
Services.  It  should  be  noted  that 
although  payments  for  lOLs  provided  in 
connection  with  cataract  procedures 
performed  in  a  hospital  outpatient 
setting  must  be  incorporated  into  the 
ASC  portion  of  the  hospital's  blended 
payment  (in  compliance  with  section 
4063(b)  of  Pub.  L.  100-203),  our  study  of 
hospital  payments  for  cataract 
procedures  does  not  examine  the  effects 
the  proposed  lOL  payment  of  $200 
would  have  on  hospital  payments. 
Instead  we  relied  on  data  derived  from 
several  sources  to  arrive  at  an  overall 
average  payment  for  lOLs  and 
compared  this  amount  to  the  proposed 
$200  amount  (See  section  B.3  of  this 
impact  analysis  for  more  information.) 

Our  analysis  did  not  specifically 
address  the  impact  of  the  statutory 
change  in  the  blend  from  the  current  25 
percent  ASC  amount  and  75  percent 
hospital-specific  amount  to  a  50  percent 
blend  of  each  amount  because  this 
change  is  mandated  by  statute  rather 
than  by  this  proposed  notice.  To  control 
for  the  effects  of  the  statutory  change  in 
the  blend,  we  compared  current 
payments  under  current  rates  based  on 
a  blend  of  50  percent  ASC  rates  and  50 
percent  hospital-specific  amounts  with 
payments  under  the  proposed  rates  and 
the  same  blend  of  ASC  and  hospital- 
specific  amounts.  Also,  our  results 
reflect  only  proposed  changes  to  the 
ASC  rates  and  do  not  reflect  any 
changes  in  behavior  that  hospitals  or 
physicians  may  adopt  in  response  to  the 
rate  changes. 

It  should  be  noted  that  although  our 
proposed  rates  would  result  in  higher 
payments  to  hospitals  for  performing 
ASC-approved  procedures  on  an 
outpatient  basis  than  what  they  would 
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have  received,  overall  payments  have 
declined  (and  will  continue  to  decline] 
as  a  result  of  section  1833(i](3](A]  of  the 
Act,  which  requires  us  to  pay  hospitals 
for  these  services  at  the  lower  of  the 
hospitals  aggregate  cost  or  charges,  or  a 
blend  of  the  hospital's  cost  or  charges 
and  the  applicable  ASC  amount 
(whichever  is  less).  Thus,  the  increase  in 
payments  being  proposed  must  be 
viewed  in  the  context  of  an  overall 
reduction  in  payments  that  became 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1987. 

Prior  to  October  1, 1987,  hospitals 
submitted  claims  for  outpatient  services 
using  the  International  Classification  of 
Diseases  9th  edition.  Clinical 
modification  (ICD-9-CM).  Since 
October  1, 1987,  hospitals  have  been 
required  to  use  the  HCPCS  coding 
system  on  claims  for  outpatient  services, 
which  is  the  same  coding  system  as  is 
used  by  ASCs.  In  order  to  estimate  the 
impact  of  the  proposed  rates  on 
payments  to  hospitals,  we  reviewed 
outpatient  bills  received  from  October  1, 
1987  through  April  1988  using  the 
HCPCS  coding  system.  We  used  the 
seven  months  of  billing  data  to  analyze 
the  costs  and  payment  rates  for  high 
volume  ASC  procedures  performed  in 
hospital  outpatient  departments.  Based 
on  this  analysis  we  estimate  that  the 
proposed  ASC  payment  rates  would 
result  in  an  approximate  one  percent 
increase  in  payments  to  hospitals  for 
ASC  procedures  performed  in  hospital 
outpatient  settings.  Consequently,  we 
beUeve  that  this  notice  will  not  have  a 
significant  impact  on  hospitals  and  on 
rural  hospitals.  For  FY  1988,  we  project 
that  the  proposed  ASC  rates  will 
produce  a  rise  in  Medicare  hospital 
outpatient  services  payments  in  the 
range  of  $0-5  million.  Over  the  next  five 
fiscal  years,  beginning  in  FY  1989,  we 
project  a  $140  million  increase  in 
Medicare  expenditures. 

Table  II  below  shows  the  projected 
impact  of  the  proposed  rates  on 
Medicare  program  expenditures  over  the 
next  five  fiscal  years  beginning  with  FY 
1989.  In  arriving  at  these  estimates, 
present  payments  under  existing  ASC 
rates,  computed  on  the  basis  of  the  50 
percent  payment  blend  that  will  become 
effective  for  hospital  cost  reporting 
periods  beginning  on  or  after  October  1, 
1988,  were  compared  with  proposed 
payments  and  rates  computed  on  the 
basis  of  the  same  50  percent  blend.  The 
estimates  assume  these  payment 
conditions  will  remain  in  effect  over  the 
next  five  fiscal  years.  In  addition,  the 
average  year-to-year  increase  in 
payments  was  weighted  to  reflect  the 
distribution  of  cases  falling  into  the  six 


payment  groups  and  the  variation  in 
payment  increases  among  the  proposed 
payment  groups  compared  to  the  current 
payment  rates  and  categories. 

Table  II.— Estimated  Range  of  Medi- 
care Program  Costs  for  Hospital 
Outpatient  Services  Resulting 
from  Proposed  ASC  Payment  Rates 


In  millions) 

FY  1989 

FY  1990 

FY  1991   j  FY  1992 

FY  1993 

$0-20 

$0-20 

$0-30         $0-30 

$0-40 

3.  Impact  of  Changes  in  Payments  for 
lOLs 

In  addition  to  proposing  changes  in 
the  way  we  determine  payment  rates  for 
ASCs  and  increases  in  those  rates,  we 
also  propose  to  establish  a  single 
payment  amount  for  an  lOL  provided  to 
a  Medicare  patient  in  connection  with 
the  performing  of  a  cataract  procedure 
in  an  ASC  (in  accordance  with  section 
4063(b)  of  Pub.  L.  100-203  which 
amended  section  1833(i)(2)(A)  of  the 
Act).  The  amount  we  propose  to  pay  is 
$200  per  lOL.  (See  section  IV.B.l.  of  this 
notice  for  a  full  explanation  of  how  we 
determined  this  amount.) 

Under  section  1833(i)(3)(A)  of  the  Act, 
we  are  required  to  determine  payment 
to  a  hospital  that  performs  an  ASC 
approved  procedure  in  an  outpatient 
setting  on  the  basis  of  the  applicable 
standard  ASC  rate  (as  determined  under 
section  1833(i)(2)(A)  of  the  Act)  that 
would  be  paid  to  an  ASC  in  the  same 
geographic  area  when  the  hospital's  cost 
or  charges  exceed  the  appropriate  blend 
of  the  applicable  wage  adjusted  ASC 
rate  and  the  hospital-specific  payment 
amount.  For  periods  between  July  1, 
1988  and  the  hospital's  next  cost 
reporting  period  that  begins  in  FY  1989, 
the  blend  is  comprised  of  25  percent  of 
the  wage  adjusted  ASC  rate  and  75 
percent  of  the  hospital-specific  amount. 
For  hospital  cost  reports  that  begin  on  or 
after  October  1, 1988,  the  blend  is 
comprised  of  50  percent  of  the  wage 
adjusted  ASC  payment  rate  and  50 
percent  of  the  hospital  specific  amount. 

Since  section  4063(b)  of  Pub.  L.  100- 
203  amended  section  1833(i)(2)(A)  of  the 
Act  to  include  a  standard  payment 
amount  of  lOLs  furnished  in  an  ASC,  we 
propose  to  base  payments  to  hospitals 
for  the  furnishing  of  an  lOL  in 
connection  with  a  cataract  procedure  on 
the  same  amount  we  are  proposing  to 
pay  an  lOL  furnished  in  an  ASC.  That  is, 
we  would  pay  a  hospital  for  an  lOL 
supplied  in  connection  with  a  cataract 
procedure  a  blend  comprised  of  25 
percent  of  the  standard  lOL  amount  and 


75  percent  of  the  hospitals  acquisition 
cost  during  the  period  of  July  1, 1988  to 
the  hospital's  next  cost  reporting  period 
that  begins  in  FY  1989.  For  hospital  cost 
reporting  period  beginning  on  or  after 
October  1, 1988,  we  would  pay  the 
hospital  a  blend  comprised  of  50  percent 
of  the  standard  lOL  amount  and  50 
percent  of  the  hospital's  lOL  acquisition 
cost. 

Data  derived  from  several  sources, 
discussed  in  section  IV.B.l.  of  this 
notice,  indicate  that  the  average  amount 
we  now  pay  both  ASCs  and  hospitals  is 
$350  per  lOL.  By  setting  the  payment 
amount  per  lOL  at  $200,  the  Medicare 
program  would  be  able  to  save  about 
$50  million  in  FY  1989  and  about  $300 
million  over  the  next  five  fiscal  years. 

For  the  typical  ASC,  the  combined 
effect  of  the  increase  in  the  standard 
payment  for  a  cataract  procedure 
involving  the  implantation  of  an  lOL  and 
the  decrease  in  the  payment  amount  for 
the  lOL  itself  would  result  in  an  overall 
reduction  of  about  14  percent  compared 
to  the  combined  amount  we  now  pay. 
For  the  typical  hospital,  the  combined 
impact  of  the  proposed  ASC  rate  change 
and  lOL  payment  amount  would  result 
in  a  five  percent  reduction  for  hospital 
cost  reporting  periods  beginning  in  FY 
1989.  Here  again,  to  control  for  the 
statutory  change  in  the  blend,  we 
compared  present  payments  based  on  a 
50  percent  blend  of  ASC  and  hospital- 
specific  amounts  with  proposed 
payment  using  the  same  blend. 

Table  III,  below,  shows  the  annual 
savings  to  the  Medicare  program  for  the 
next  five  fiscal  years,  beginning  with  FY 
1989,  that  would  result  from  the 
proposal  to  establish  payments  for  lOLs 
at  $200  per  lens. 

Table  III.— Medicare  Program  Savings 
Resulting  from  the  Proposal  to 
Pay  $200  per  IOL  Supplied  in  ASCs 
and  in  Hospital  Outpatient  Set- 
tings * 

fy  1989  fy  1990  fy  1991  fy  1992  fy  1993 


$50 


$60 


$60 


$60 


-$70 


'  Rounded  to  the  nearest  $10  million. 

C.  Conclusion 

In  general  terms,  we  believe  the 
payment  reduction  necessitated  by  the 
statutory  blend  change,  in  combination 
with  the  increase  in  payments  made 
directly  to  ASCs,  and  the  incentives  for 
doctors  to  take  a  proprietary  interest  in 
ASCs,  would  have  the  effect  of  shifting 
the  furnishing  of  ASC-approved 
procedures  from  the  hospital  outpatient 
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setting  to  the  ASC  setting.  For  those 
ASC  procedures  that  will  continue  to  be 
performed  in  hospital  outpatient 
settings,  the  proposed  ASC  rate  would 
significantly  lessen  the  reductions  in 
payment  for  these  services  mandated  by 
statute. 

VI.  Other  Required  Information 

A.  Paperwork  Reduction  Act 

This  proposed  notice  would  not 
impose  information  collection 
requirements.  Consequently,  it  need  not 
be  reviewed  by  EONffi  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  [44  U.S.C.  3501-3511). 

B.  Effective  Date  of  the  Revised 
Payment  Rates 

Section  1833(i)(2)(A)  of  the  Act 
requires  that  the  ASC  payment  rates  be 
reviewed  and  updated  not  later  than 
July  1. 1988.  However,  we  are  first 
publishing  the  revised  rates  in  proposed 


form  to  allow  full  public  participation 
and  comment  before  publication  of  the 
final  rates.  In  addition,  in  accordance 
with  the  provisions  of  section  1871(b)(1) 
of  the  Act.  we  are  allowing  a  60-day 
period  for  public  comment.  Since  we  did 
not  publish  the  final  rates  before  the 
statutorily  required  effective  date  of  July 
1, 1988.  we  issued  a  program  instruction 
to  our  Medicare  contractors  describing 
the  interim  payment  procedures  for 
ASCs  for  facility  services  and 
intraocular  lenses  effective  July  1. 1988. 
As  of  that  date.  Medicare  payments  for 
intraocular  lenses  will  no  longer  be 
made  to  physicians. 

We  plan  to  issue  the  notice  of  final 
rates  as  soon  as  possible  following  the 
end  of  the  comment  period  and  our 
evaluation  and  consideration  of  the 
comments  we  receive.  When  we  do 
publish  the  fmal  payment  rates,  they 
will  be  retroactively  apphed  to  all 
services  furnished  on  or  after  July  1, 
1988. 


C.  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  notice,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  notice,  we  will  consider  all 
comments  that  we  receive  by  the  date 
and  time  specified  in  the  "Date"  section 
of  this  preamble  and  respond  to  those 
comments  in  the  preamble  to  that  notice. 

(Sectiona  1832(a)  and  1833(i]  of  the  Social 
Security  Act  (42  U.S.C.  1395k(a)  and  1395l(i): 
42  CFR  416.120) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.774,  Medicare — Supplemental 
Medical  Insurance) 

Dated:  August  4, 1988. 
William  L.  Roper, 

Administrator,  HeaJtfi  Care  Financing 
Administration. 

Approved:  August  8, 1988. 
Otis  R.  Bowen, 

Secretary. 


Addenda 

Addendum  A— List  of  Covered  Surgical  Procedures. — Addendum 


Note: 


•  Procedure  codes  preceded  by  an  asterisk  indicate  that  the  procedure  has  been  covered  since  August  5, 1982. 

•  Procedure  codes  without  an  asterisk  indicate  additions  to  the  list  of  surgical  procedures  which  are  covered  effective  May  21,  1987.  The 
covered  procedures,  listed  by  body  system  and  payment,  together  with  applicable  CPT-4  codes,  are  as  follows: 


Payment  groups 


OM 


New 


Incision 

10141 

Excision  detiridement 

11042 

11043 

11044 

Excision-benign  lesions 

•11200 

•11201 

•11401 

♦11402 

•11403 

•11404 

•11406 

•11421 


•11422. 
•11423. 
•11424. 
•11426. 
•11441., 
•11442. 
•11443. 
•11444.. 


•11446. 


11471 2 

Excision — Malignant  lesions 


Integumentary  system 


Skin.  Sut)cutaneous  arxJ  Areolar  Tissues 


2    Incision  and  drainage  of  hematoma;  complicated. 


Oet>ndement;  skin,  and  sutx»Jtaneous  tissue. 
Debridement;  skin,  sutxxrtaneous  tissue,  and  muscle. 
Debridement;  skin,  subcutaneous  tissue,  muscle,  and  bone. 

Excision,  skin  tags,  multiple  fibrocutaneous  tags,  any  area;  up  to  1 5. 
Each  additional  ten  lesions. 

Excision,  benign  lesion,  except  skin  tag  (unless  listed  elsewhere),  trunk,  arms  or  legs;  lesion  diameter  0.6  to  1.0  cm. 
Excision,  benign  lesion,  except  skin  tag  (unless  listed  elsewtiere),  trunk,  arms  or  legs;  lesion  diameter  1.1  to  2.0  cm. 
Excision,  benign  lesion,  excepi  skin  tag  (unless  listed  elsewhere),  trunk,  arms  or  legs;  lesion  diameter  2.1  to  3.0  cm. 
Excision,  benign  lesion,  except  skin  tag  (unless  listed  elsewhere),  trunk,  arms  or  legs;  lesion  diameter  3.1  to  4.0  cm. 
Excision,  benign  lesion,  except  skin  tag  (unless  listed  elsewhere),  trunk,  arms  or  legs;  lesion  diameter  over  4.0  cm. 
Excision,  benign  lesion,  except  skin  tag  (unless  listed  elsewhere),  scalp,  neck,  hands,  feet,  genitalia;  lesion  diameter  0.6 

to  1.0  cm. 
Exciskjn,  benign  lesion,  except  skin  tag  (unless  listed  elsewhere),  scalp,  neck,  hands,  feet,  genitalia;  lesion  diameter  1  1 

to  2.0  cm. 

Excision,  benign  lesion,  except  skin  tag  (unless  listed  elsewhere),  scalp,  neck,  hands,  feet,  genitalia;  lesion  diameter  2  1 
to  3.0  cm. 

Excision,  benign  lesion,  except  skin  tag  (unless  listed  elsewhere),  scalp,  neck,  hands,  feet,  genitalia;  lesion  diameter  3  1 

to  4.0  cm. 
Excision,  benign  lesion,  except  skin  tag  (unless  listed  elsewhere),  scalp,  neck,  hands,  feet,  genitalia;  lesion  diameter 

over  4.0  cm. 
Excision,  other  benign  lesion  (unless  listed  elsewhere),  face, 

diameter  0.6  to  1.0  cm. 
Excision,  other  benign  lesnn  (unless  listed  elsewhere),  face, 

diameter  1.1  to  2.0  cm. 

(unless  listed  elsewhere),  face,  ears,  eyelkls,  nose,  lips,  mucous  membrane;  lesion 


ears,  eyelids,  nose,  lips,  mucous  membrane;  lesion 
ears,  eyelids,  nose,  lips,  mucous  membrane;  lesion 


Excision,  other  benign  lesion 

diameter  2.1  to  3.0  cm. 
Excison,  ottier  benign  lesion 

diameter  3.1  to  4.0  cm. 
Excision,  ottier  benign  lesion 

diameter  over  4.0  cm. 
Exciskjn   of   skin   and   subcutaneous 


(unless  listed  elsewhere),  face,  ears,  eyelids,  nose,  lips,  mucous  membrane;  lesion 

(unless  listed  elsewhere),  face,  ears,  eyelids,  nose,  lips,  mucous  membrane;  leskxi 

tissue   for   hklradenitis,    perianal,    perineal,    or   umtjilical;    with   other   closure. 
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Payment  groups 


Old 


New 


•11600. 
•11601. 
•11602. 
•11603. 
•11604. 
•11606. 
•11620. 
•11621. 
•11622. 
•11623. 
•11624. 
•11626. 
•11640. 
•11641. 
•11642. 
•11643. 
•11644. 
•11646. 


•11750. 


•11770 

•11771 

•11772 

Repaif -simple 
12006 


12007 

12017 

12018 

Repair-intemiedlate 

12036 

12037 

12046 

12047 

12056 

12057 

Repair-complex 

13101 

13121 

13132 

13152 

13300 


Adjacent  tissue  transfer  or  rearrangement 

14001 3  3 

14020 3  3 

14021 3  3 

14041 3  3 


14060 

14061 

14300 

14350 

Free  skin  grafts 
•15000 


•15050. 


•15100. 


•15101. 


15200. 
15201 . 
15220. 
15221 . 
15240. 

15241. 

15260. 
15261 . 

15350. 
15410. 
15412. 


malignant  lesion,  trunk,  arms,  or  legs;  lesion  diameter  0.5  cm  or  less, 
malignant  lesion,  trunk,  arms,  or  legs:  lesion  diameter  0.6  to  1 .0  cm. 
malignant  lesion,  trunk,  arms,  or  legs;  lesion  diameter  1.1  to  2.0  cm. 
malignant  lesion,  trunk,  arms,  or  legs;  lesion  dian)eter  2.1  to  3.0  cm. 
malignant  lesion,  trunk,  arms,  or  legs;  lesion  diameter  3.1  to  4.0  cm. 
malignant  lesKHi,  trunk,  arms,  or  legs;  lesion  diameter  over  4  0  cm. 
malignant  lesioo,  scalp,  neck,  hands,  feet,  genitalia;  lesion  diameter  0.5  cm  or  less 
malignant  lesion,  scalp,  neck,  liands,  feet,  genitalia;  lesion  diameter  0.6  to  1 .0  cm. 
malignant  lesion,  scalp,  neck,  hands,  feet,  genitalia;  lesion  diameter  1.1  to  2.0  cm. 
malignant  lesion,  scalp,  neck,  hands,  feet,  genitalia;  lesion  diameter  21  to  3  0  cm. 
malignant  lesion,  scalp,  neck,  hands,  feet,  genitalia;  lesion  diameter  3.1  to  4  0  cm. 
malignant  lesion,  scalp,  neck,  hands,  feet,  genitalia;  lesion  diameter  over  4.0  cm. 
malignant  lesion,  face,  ears,  eyelids,  nose,  lips;  lesion  diameter  0.5  cm  or  less, 
malignant  lesion,  face,  ears,  eyelids,  nose,  lips;  lesion  diameter  0.6  to  1 .0  cm. 
malignant  lesion,  face,  ears,  eyelids,  nose,  lips;  lesion  diameter  1.1  to  2.0  cm. 
malignant  lesion,  face,  ears,  eyelids,  nose,  lips;  lesion  diameter  2.1  to  3.0  cm. 
malignant  lesion,  face,  ears,  eyelids,  nose,  lips;  lesion  diameter  31  to  4.0  cm. 
malignant  lesion,  face,  ears,  eyelids,  nose,  lips;  lesion  diameter  over  4  0  cm. 


Excision, 
Excision, 
Excision, 
Excision, 
Excision, 
Excisnn, 
Excision, 
Excision, 
Excision, 
Exdskxi, 
Excision, 
Excision, 
Excision, 
Excision, 
Excision, 
Excision, 
Excision, 
Excision, 

Nails 

Excision  of  nail  and   nail   matrix,   partial  or  complete,   (e.g.,   ingrown   or   deformed   nail)   for   permanent   removal 

Miscellaneous 

Excision  of  pilonidal  cyst  or  sinus;  simple. 
Excision  of  pik>nldal  cyst  or  sinus;  extensive. 
Excision  of  piksnidai  cyst  or  sinus;  complicated. 

Simple  repair  of  superficial  wounds  of  scalp,  neck,  axiliae,  external  genitalia,  trunk  and/or  extremities  (including  hands 

and  feet);  20.1  cm  to  30.0  cm. 
Simple  repair  of  superfKial  wounds  of  scalp,  neck,  axillae,  external  genitalia,  trunk  and/or  extremities  (including  hands 

and  feet);  over  30.0  cm. 
Simple  repair  of  superficial  wounds  of  face,  ears,  eyelids,  nose,  lips  and/or  mucous  membranes;  20  1  cm  to  30  0  cm 
Simple  repair  of  superficial  wounds  of  face,  ears,  eyeMs,  nose,  lips  and/or  mucous  membranes;  over  30.0  cm 

Layer  ctosure  of  wounds  of  scalp,  axillae,  trunk  and/of  extremities  (excluding  hands  and  feet);  20  1  cm  to  30  0  cm 

Layer  closure  of  wounds  of  scalp,  axillae,  trunk  and/or  extremities  (excluding  hands  and  feet):  over  30.0  cm. 

Layer  closure  of  wounds  of  neck,  hands,  feet  and/or  external  genitalia:  20.1  cm  to  30  0  cm 

Layer  ck>sure  of  wounds  of  neck,  hands,  feet  and/or  external  genrtalia:  over  30.0  cm. 

Layer  closure  of  wounds  of  face,   ears,  eyelkls,   rx>se.  lips  and /or  mucous  membranes:   20  1    cm  to  30  0  cm 

Layer  closure  of  wounds  of  face,  ears,  eyekds.  nose,  lips  and/or  mucous  membranes:  over  30.0  cm. 


Repair,  complex,  trunk;  2.6  cm  to  7.5  cm. 
Repair,  complex,  scalp,  arms,  and/or  legs;  2.6  cm  to  7.5  cm. 
Repair,  coniplex,  foretiead,  ctieeks,  chin,  mouth,  neck,  axillae. 
Repair,  comptex,  eyelkte,  nose,  ears,  and/or  tips;  2.6  cm  to  7.5  cm. 
Repair,  unusual,  complk^ated,  over  7.5  cm,  any  area. 


genitalia,  hands  and/or  feet,  26  cm  to  7.5  cm 


Adjacent  tissue  transfer  or  rearrangement,  trunk;  defect  10.1  sq  cm  to  30.0  sq  cm. 

Adjacent  tissue  transfer  or  reaFrar)gement,  scalp,  arms  arxl/or  legs;  delect  10  sq  cm  or  less. 

Adjacent  tissue  transfer  or  rearrangement,  scalp,  arms  arxl/or  legs;  defect  10.1  sq  cm  to  30.0  sq  cm. 

Adjacent  tissue  transfer  or  rearrangement,  foretiead,  ctieeks,  chin,  mouth,  neck,  axillae,  genitalia,  hands  and/or  feet: 

defect  10.1  sq  cm  to  30.0  sq  cm. 
Adjacent  tissue  transfer  or  rearrangement,  eyelids.  rx>se,  ears  and /or  lips:  defect  10  sq  cm  or  less. 
Adjacent  tissue  transfer  or  rearrangement,  eyelids,  nose,  ears  and/or  lips;  defect   10  1    sq  cm  to  30  0  sq  cm 
Adjacent  tissue  transfer  or  rearrangement,  more  than  30  sq  cm,  unusual  or  complicated,  any  area 
FiNeted  finger  or  toe  flap,  including  preparation  of  recipient  site. 

Excisional  preparation  or  creation  of  recipient  site  by  excison  of  essentially  intact  skin  (irxrludmg  sutxrutaneous  tissues). 

scar,  or  other  lesion  prior  to  repair  with  free  skin  graft   (list  as  separate  service  in  addition  to  skm  graft) 
Pinch  graft,  single  or  multiple,  to  cover  small  ulcer,  tip  of  digit,  or  other  minimal  open  area  (except  on  lace),  up  to  delect 

size  2  cm  diameter. 
SpW  graft,  trunk,  scalp,  arms,  legs,  har>ds.  arxl/or  feet  (except  multiple  digits);  100  sq  cm  or  less,  or  each  one  percent 

of  body  area  of  infants  and  children  (except  15050). 
Split  graft,  trunk,  scalp,  arms,  legs,  hands,  and/or  feet  (except  multiple  digits);  each  additional  100  sq  cm,  or  each  one 

percent  tiody  area  of  infants  and  children,  or  part  tfiereof. 
Full  thickness  graft,  free,  inctudng  direct  ck>sure  of  donor  site,  trunk;  20  sq  cm  or  less. 
Full  thk;kness  graft,  free,  including  direct  closure  of  dorvx  site,  trunk;  each  additional  20  sq  cm. 
Full  thickness  graft,  free,  including  direct  closure  of  donor  site,  scalp,  arms,  and/or  legs:  20  sq  cm  or  less 
Full  thkAness  graft  free,  including  direct  ckjsure  of  dorKX  site,  scalp,  arms,  and/or  legs:  each  additional  20  sq  cm 
Full  thickness,  graft,  free,  including  direct  closure  of  donor  site,  forefiead,  cheeks,  chm.  mouth,  neck.  axiNae.  genitalia. 

hands  and/or  feet;  20  sq  cm  or  less. 
Full  thickness  graft,  free,  including  direct  ck>sure  of  dorHX  site,  forefiead.  cheeks,  chin,  mouth,  neck,  axillae,  genitalia. 

liands  and/or  feet;  each  additional  20  sq  cm. 
Full  thk;kness  graft,  free,  including  direct  closure  of  donor  site,  nose,  ears,  eyelids,  and/or  lips:  20  sq  cm  or  less. 
Full  thk^ness  graft,  free,  including  direct  ck>sure  of  dorvx  site.  nose,  ears,  eyelids,  and/or  lips,  each  additional  20  sq 

cm. 
Application  of  allograft  (homograft),  skin. 

Free  transplantation  of  skin  flap  by  mk:rosurgical  technique,  including  iTMcrovascular  anastomosis:  100  sq  cm  or  less. 
Free  transplantation  of  skin  flap  by  microsurgical  technique,  including  microvascular  anastomosis:  tietween  101  and  160 

sq  cm. 


BEST  COPY  AVAILABLE 
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Payment  groups 


Old 


New 


15414. 


15416 3 

Repair 

Pedicle  flaps  (skin  and  deep  tissues) 

15500 

15505 

15510 


15515. 
15540. 
15545. 
15550. 

15555. 

15580., 

15600., 
15610., 

15620.. 

15625.. 

15630.. 

15650.. 
15700.. 
15710.. 

15720.. 

15730.. 


Other  grafts 

15740 

15745 

15750 

15755 

15760 

15770 

Miscellaneous  procedures 

15840 

15841 

15842 

15845 

Pressure  ulcers  (decutMtus 

15920 


15922. 

15931. 

15933. 

15941. 

15944. 

15945. 

15946 

15950. 

15951. 

15952. 

15953. 

15954. 

15955. 

15956. 

15958. 

15960. 

15961. 

15964. 

15965. 

15966. 

15967. 

15970. 

15971. 

15972. 

15973. 

15974. 

15975.. 

15980. 

15981., 

1 5982 ., 

1 5983 . 


ulcers) 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 


3     Free  transplantation  of  skin  flap  tiy  microsurgical  tecfinique.  including  microvascular  anastomosis;  between  161  and  230 

sq  cm. 
3    Free  transplantation  of  skin  flap  by  microsurgical  tecfinique,  including  microvascular  anastomosis;  over  230  sq  cm. 

3     Formation  of  tube  pedicle  wittxxjt  Uansfer.  or  major  "delay"  of  large  flap  wittxjut  transfer;  on  trunk. 

3  Formation  of  tube  pedide  wittxxjt  transfer,  or  major  "delay"  of  large  flap  without  transfer;  on  scalp,  arms,  or  tegs. 

4  Formation  of  tube  pedicle  wittxxit  transfer,  or  major  "delay"  of  large  flap  wittxxit  transfer,  on  forefiead,  cfieeks,  chin. 

mouth,  neck,  axillae  genitalia,  hands,  or  feet 
4     Formation  of  tube  pedicle  without  transfer,  or  major  "delay"  of  large  flap  without  transfer,  on  eyelkls,  nose,  ears,  or  lips. 

1  Primary  attachment  of  open  or  tubed  pedicle  flap  to  recipient  site  requiring  minimal  preparation;  to  trunk. 

2  Primary  attachment  of  open  or  tubed  pedwie  flap  to  recipient  site  requiring  minimal  preparation;  to  scalp,  arms,  or  legs. 

2  Primary  attachment  of  open  or  tubed  pedide  flap  to  recipieni  site  requiring  minimal  preparation;  to  forehead,  cheeks. 

chin,  mouth,  neck,  axillae,  genitalia,  or  hands,  feet 

3  Primary  attachment  of  open  or  tubed  pedicle  flap  to  recipient  site  requiring  minimal  preparation;  to  eyelids,  nose,  ears  or 

lips. 
3    Primary  attachment  of  open  or  tubed  pedkde  flap  to  recipient  site  requiring  minimal  preparation;  cross  finger  pedicle  flap. 

induding  free  graft  to  donor  site. 
3    Intermediate  "delay"  of  any  flap,  primary  "delay"  of  small  flap,  or  sectioning  pedicle  of  tubed  or  direct  1\ap:  at  tnjnk. 

3  Intermediate  "delay"  of  any  flap,  primary  "delay"  of  small  flap,  or  sectkxiing  pedide  of  tubed  or  direct  flap;  at  scalp. 

arms,  or  legs. 

4  Intermediate  "delay"  of  any  flap,  primary  "delay"  of  small  flap,  or  sectioning  pedicle  of  tubed  or  direct  flap;  at  forehead. 

cheeks,  chin,  neck,  axillae,  genitalia,  hands  (except  15625).  or  feet 
3    Intermediate  "delay"  of  any  flap,  primary  "delay"  of  small  flap,  or  sectioning  pedicle  of  tubed  or  direct  flap;  section 

pedKle  of  cross  finger  flap. 
3     Intermediate  "delay"  of  any  flap,  primary  "delay"  of  small  flap,  or  sectioning  pedk:le  of  tubed  or  dired  flap;  at  eyelkls. 

nose,  ears,  or  Nps. 

5  Transfer,  intermediate,  of  any  pedicle  flap  (e.g.,  abdomen  to  wrist  Walking  tube),  any  locatkxi. 

1  Excision  of  tesion  and/or  excisional  preparation  of  redptent  site  and  attachment  of  direct  or  tubed  pedicle  flap;  tnink. 

2  Exdsion  of  leskxi  and/or  excisional  preparation  of  recipient  site  and  attachment  of  dired  or  tubed  pedKle  flap;  scalp. 

arms,  or  legs. 

2  Excision  of  lesion  and/or  excisional  preparatton  of  redpient  site  and  attachment  of  dired  or  tubed  pedide  flap; 

forehead,  cheeks,  dWi.  mouth,  neck,  axillae,  genitalia,  hands,  or  feet. 

3  Exdsion  of  lesion  and/or  exdswnal  preparation  of  redpient  site  and  attachment  of  dired  or  tubed  pedicle  flap;  eyelids. 

nose,  ears,  or  lips. 

2  Graft;  island  pedicle  flap. 

2  Graft;  myocutaneous  flap. 

2  Graft;  neurovascular  pedide  flap. 

3  Graft;  free  flap  (miawascular  transfer). 

2  Graft;  composite  (full  thickness  of  external  ear  or  nasal  ala);  induding  primary  closure,  donor  area. 

3  Graft;  derma-fat-fasda. 

4  Graft  for  fadal  nerve  paralysis;  free  fascia  graft  (induding  obtaining  fascia). 
4  Graft  for  fadal  nerve  paralysis;  free  muscle  graft  (including  obtaining  graft). 
4  Graft  for  facial  nerve  paralysis;  free  rTXisde  graft  by  microsurgical  technique. 
4  Graft  for  facial  nerve  paralysis;  regional  musde  transfer. 

3  Exdsion.  coccygeal  pressure  uteer,  with  coccygedomy;  with  prinrtary  suture. 

4  Exdsion,  coccygeal  pressure  uteer,  with  coccygedomy;  with  local  or  regnnal  skin  flap  dosure. 
3    Exdsion,  sacral  pressure  uteer,  with  primary  suture. 

3  Exdsion,  sacral  pressure  uteer,  with  primary  suture;  with  ostedomy. 

3  Excision,  isdiial  pressure  uteer,  with  primary  suture;  with  ostedomy  fischiectomy). 

3  Exdsion.  Ischial  pressure  uteer,  with  k>cal  or  regional  skin  flap  dosure. 

4  Exdskxi,  ischial  pressure  uteer,  with  kjcal  or  regional  or  regkxial  skin  flap  closure;  with  ostedomy. 
4  Exdsion,  ischial  pressure  uteer,  with  ostedomy,  with  musde  flap  or  myocutar>eous  flap  ctosure. 

3  Exdsion,  trochanteric  pressure  uteer  with  primary  suture. 

4  Excision,  trochanteric  pressure  uteer,  with  primary  suture;  with  ostedomy. 

3  Exdsion,  trochanteric  pressure  uteer,  with  k)cal  rotation  skin  flap  dosure. 

4  Exdsion,  trochanteric  pressure  uteer,  with  kx:al  rotation  skin  flap  closure;  with  ostedomy. 

3  Exdsion,  trochanteric  pressure  ulcer,  with  bipedtele  flap  dosure. 

4  Excision,  trochanteric  pressure  uteer,  with  bipedide  flap  dosure;  with  ostedomy. 

3  Excision,  trochanteric  pressure  ulcer,  with  muscle  or  myocutaneous  flap  dosure. 

4  Excision,  trochanteric  pressure  uteer,  with  rtiusde  or  myocutaneous  flap  dosure;  with  ostedomy. 

2  Excision,  heel  pressure  uteer,  with  primary  suture. 

4  Exdsion,  heel  pressure  uteer,  with  primary  suture;  with  ostedomy. 

3  Excision,  heel  pressure  uteer.  with  skin  flap  dosure. 

4  Exdskxi.  heel  pressure  uteer,  with  skin  flap  dosure;  with  ostedomy. 
4  Exdsion,  heel  pressure  uteer,  with  other  flap  ctesure. 

4  Excision,  heel  pressure  uteer,  with  other  flap  dosure;  with  ostedomy. 

2  Exdsion,  leg  pressure  ulcer,  with  primary  suture. 
4  Excision,  leg  pressure  uteer,  with  ostedomy. 

3  Exdsion,  leg  pressure  uteer,  with  k)cal  skin  flap(s). 

4  E»dsk)n,  leg  pressure  uteer,  with  tocal  skin  flap(s);  with  ostedomy. 

4  Exdskxi,  leg  pressure  uteer,  with  muscle  or  myocutaneous  flap  dosure. 

4  Excision,  leg  pressure  uteer,  wnth  rrxjsde  or  myocutaneous  flap  dosure;  with  ostedomy. 

3  Excision,  knee  pressure  ulcer  with  tocal  skin  flap  dosure. 

4  Exasion,  knee  pressure  ulcer,  with  tocal  skin  flap  ctosure;  with  ostedomy. 

3  Excision,  knee  pressure  ulcer,  with  other  flap  dosure. 

4  Excision,  knee  pressure  ulcer,  with  other  flap  dosure;  with  ostedomy. 
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Payment  groups 

1 

Old              New 

Burns,  local  treatment 

16015 

1 

2 

Dressing  and/or  debridement,  initial  or  subsequent;  under  anesthesia,  medium  or  large,  or  with  ma)or  debridement 
Breast 

Incision 

19020 

1 

2 

Mastotomy  with  exploration  or  drainage  of  abscess,  deep. 

Excision 

•19101 

3 

3 

Biopsy  of  breast;  incisional. 

Excision  of  cyst,  fibroadenoma,  or  other  benign  or  rr«lignant  tumor,  aberrant  breast  tissue,  duct  lesion  or  nipple  lesion 
(except  19140),  male  or  female,  on  or  more  lesions. 

•19120 

3 

3 

•19140 

4 

4 

Mastectomy  for  gynecomastia  through  arcumareolaf  or  other  incision. 
Mastectomy,  partial. 
Mastectomy,  simple,  complete. 
Mastectomy,  subcutaneous. 

Musculoskeletal  system 

19160 

4 

3 

19180 

4 

4 

19182 

4 

4 

General 

Incision 

20005 

1 

2 

Incision  of  soft  tissue  abscess  (e.g.,  secondary  to  osteomyelitis);  deep  or  complicated. 

Excision 

20205 

1 

3 

Biopsy,  muscle;  deep. 

1 

,          20225 

3 

2 

Biopsy,  bone,  trocar  or  needle;  deep  (vertebral  body,  femur). 

20240 

2 

2 

Biopsy,  excisional;  superficial  (e.g.,  ilium,  sternum,  spinous  process,  ribs,  trochanter  of  lemur). 

20245 

3 

3 

Biopsy,  excisional,  deep  (e.g.,  humerus,  ischium,  femur). 

20250 

4 

3 

Biopsy,  vertebral  body,  open;  thoracic. 

20251 

4 

3 

Biopsy,  verlebral  body,  open;  lumbar  or  cervical. 

Introduction  or  removal 

20525 

2 

3 

Removal  of  foreign  body  in  muscle;  deep  or  complicated. 

20650 

2 

3 

Insertioo  of  wire  or  pin  with  application  of  skeletal  traction,  including  removal  (separate  procedure). 

20660 

2 

2 

Application  of  tongs  or  caliper,  inckiding  removal  (separate  procedure). 

20661 

2 

3 

Application  of  hak);  indudirig  removal  cranial. 

20662 

2 

3 

Application  of  hak>;  pelvic. 

20663 

2 

3 

Application  of  hak);  fenrwral. 

20665 

2 

1 

Removal  of  tongs  or  halo  applied  by  another  physician. 

20680 

3 

3 

Removal  of  implant;  deep  (e.g..  buried  wire,  pin,  screw,  nr>etal  band,  nail,  rod  or  plate). 

Grafts  (oroimplants) 

20900 

3 

3 

Bone  graft,  any  donor  area;  minor  or  small  (e.g.,  dowel  or  button). 

20902 

4 

Bone  graft  any  donor  area;  major  or  large. 

20912 

4 

Cartilage  graft  nasal  septum. 

I 

20920 

4 

Fascia  lata  graft;  by  stripper. 

'           20922 

3 

FaacJa  lata  graft;  by  incision  and  area  exposure,  complex  or  sheet 

20926 

4 

Tissue  grafts,  other  (e.g.,  paratenon,  fat  dermis,  etc.). 

Miscellaneous 

20955 

4 

Bone  graft  with  merovascular  anastomosis;  fibula. 

20960 

4 

Bone  graft  with  microvascular  anastonDosis;  rib. 

20962 

4 

Bone  graft  with  rmcrovascular  anastoriKisis;  other  bone  graft  (specify). 

20969 

4 

Free  osteocutaneous  flap  with  mterovascular  anastomosis;  other  than  Iliac  crest,   rib,   metatarsal,   or  great  toe 

20970 

4 

Free  osteocutaneous  flap  with  nncrovascular  anastomosis;  Iliac  crest. 

20971 

4 

Free  osteocutaneous  flap  with  microvascular  anastomosis;  rib. 

20972 

4 

Free  osteocutaneous  flap  with  microvascular  anastomosis;  metatarsal. 

20973 

4 

Free  osteocutaneous  flap  with  microvascular  anastomosis;  great  toe  with  web  space. 

20975 

2 

2 

Electrical  stimulation  to  aid  bone  healing;  invasive  (operative). 
Head 

Incision 

21010 

3 

2 

Arthrotomy,  temporomandibular  joint;  unilateral. 
Arthrotomy,  temporomandibular  joint  bilateral. 

j 

i           21011 

3 

3 

1 

I 

General 

Excision 

21034 

4 

3 

Exciston  of  malignant  tumor  of  facial  bone  other  than  mandible. 
Excision  of  benign  cyst  or  tumor  of  mandible;  simple. 
Excision  of  malignant  tumor  of  mandible. 
Arthrectomy,  temporomandibular  joint  unilateral. 

•21040 

3 

2 

21044 

4 

2 

21050 

4 

3 

21060 

4 

2 

Meniscectomy,  temporomandibular  joint  unilateral. 
Meniscectomy,  temporomandibular  joint  bilateral. 

21061 

4 

2 

Introduction  or  removal 

21100 

4 

2 

Application  of  halo  type  appliance  for  maxilkifacial  fixatioa  includes  removal  (separate  procedure). 

Fracture  and/or  dislocation 

•21310 

2 

Treatment  of  closed  or  open  nasal  fracture  without  manipulation. 
Manipulative  treatment  nasal  bone  fracture;  without  stabilization. 

•21315 

2 

21320 

2 

Manipulative  treatment  nasal  bone  fracture;  with  stabilization. 

Open  treatment  of  nasal  fracture;  uncomplicated. 

Open  treatment  of  nasal  fracture;  complicated,  with  internal  and/or  external  skeletal  fixation. 

21325 

4 

21330 

5 

21335 

6 

Open  treatment  of  nasal  fracture;  with  concomitant  open  treatment  of  fractured  septum 
Open  treatment  of  nasoethmoid  fracture;  without  external  fixation. 

21338 

4 

21340 

4 

Treatment  of  closed  or  open  nasoethmoid  complex  fracture,  with  splint,  wire  or  headcap  fixation,  incfuding  repair  of 
canthal  ligaments  and/or  the  nasolacrimal  apparatus. 

•21355 

2 

3 

Manipulative  treatment  of  closed  or  open  fracture  or  malar  area,  Including  zygomatic  arch  and  nnalar  tripod,  towel  dip 
teclviique. 

•21360 

2 

4 

Open  treatment  of  ck)sed  or  open  depressed  malar  fracture,  including  zygomatic  arch  and  malar  tnpod. 
Open  treatment  of  closed  or  open  comptk^ted  (eg,  nwttlple  fractures),  of  malar  area,  including  zygomatic  arch  and 
malar  tripod,  with  Internal  skeletal  fixation  and  muftiple  surgical  approaches. 

21365 

4 

5 

31484 


Federal  Register  /  Vol.  53.  No.  160  /  Thursday.  August  18.  1988  /  Notices 


21450 4        3 

21451 4        4 

21452 4        2 

21453 4        3 

21480 2        1 

21485 3        2 

21490 4        3 

21494 3        4 

21495 4        4 

Incision 

21501 1 

21502 3 

21510 3 

21555 1 

Excision 

21556 2 

21600 3 

21610 3 

Excision 

22900 2 

Incision 

23000 3 

23020 3 

23030 1 

23035 2 

23040 4 

23044 4 

Excision 

23066 1 

23076 1 

23100 4 

23101 4 

23130 4 

23140 4 

23150 4 

•23170 2 

•23172 2 

•23174 2 

23180 3 

23182 3 

23184 3 

23190 3 

23195 3 

Introduction  or  removal 

23331 2 

Repair,  revision  or  reconstruction 

23405 3 

23406 3 

Fracture  and/or  dislocation 

23505 2 

23515 4 

23605 2 

23610 4 

23625 2 

23630 4 

23655 1 

23658 4 

23660 4 

23665 2 

23670 4 

23675 2 

23680 4 

Manipulation 

23700 2 

Incision 

23930 1 

23935 2 

24000 2 

Excision 

24075 2  2 

24076 2  2 

24100 4  1 

24101 4  4 

•24105 3  3 

24110 3  2 


Treatment  of  closed  or  open  mandibular  fracture:  wittiout  manipulation. 

Treatment  of  closed  or  open  mandibular  fracture:  witfi  manipulation,  may  include  external  fixation. 

Treatment  of  open  mandibular  fracture:  iwithout  manipulation. 

Treatment  of  open  mandibular  fracture:  witfi  manipulation. 

Uncomplicated  treatment  of  temporomanditiular  dislocation,  initial  or  subsequent. 

Complicated  manipulative  treatment  of  temporomandibular  dislocation,  iniba!  or  subsequent. 

Open  treatment  of  temporomandibular  dislocation. 

Treatment  of  closed  or  open  fiyoid  fracture:  with  manipulation. 

Open  treatment  of  closed  or  open  hyoid  fracture. 

Neck  (soft  tissues)  and  thorax 

2  Incision  and  drainage,  deep  abscess  or  hematoma. 

2  Incision  and  drainage,  deep  abscess  or  hematoma,  with  partial  rib  ostectomy. 

3  Incision,  deep,  with  opening  of  bone  cortex  (e.g.,  for  osteomyelitis  or  bone  abscess). 
2  Excision,  benign  tumor  subcutaneous. 

2     Excision,  benign  tumor  deep,  subfascial,  intramuscular. 

2    Excision  of  rib,  partial. 

2    Costotransversectomy  (separate  procedure). 

Abdomen 

4  Excision,  at>dominal  wall  tumor,  subfascial  (eg.,  desmoid). 
Shoulder 

Removal  of  subdeltoid  (or  intratendinous)  calcareous  deposits. 

Capsular  contracture  release  (Sever  type  procedure)  for  Erb's  palsy. 

Incision  and  drainage:  deep  abscess  or  hematoma. 

Incision,  deep,  with  opening  of  cortex  (e.g.,  for  osteomyelitis  or  bone  abscess). 

Arthrotomy,  glenohumeral  joint,  for  infection,  with  exploration,  drainage  or  removal  of  foreign  body. 

Arthrotomy  with  exploration,  drainage  or  removal  of  foreign  body,  acromicoclavicular,  sternoclavicular  joint. 

Biopsy,  soft  tissues,  deep. 

Excision,  benign  tumon  deep,  subfascial  or  intramuscular. 

Arthrotomy  for  biopsy,  glerxihumeral  joint 

Arthrotomy  for  biopsy  or  for  excision  of  torn  cartilage,  acromioclavicular,  sternoclavicular  joint 

Acromionectomy,  partial  or  total. 

Excision  or  curettage  of  bone  cyst  or  t>enign  tunxx  of  clavicle  or  scapula. 

Excision  or  curettage  of  bone  cyst  or  benign  tumor  of  proximal  humerus. 

Sequestrectomy  (e.g.  for  osteomyelitis  or  bone  abscess),  clavicle. 

Sequestrectomy  (e.g.  for  osteomyelitis  or  bone  abscess),  scapula. 

Sequestrectomy  (e.g.  for  osteomyelitis  or  bone  abscess),  humeral  head  to  surgical  neck. 

Partial  excision  (craterization,  saucenzation,  or  diapfiysectomy)  of  bone  (e.g.,  for  osteomyelitis),  davtete. 

Partial  excision  (craterizatk>n,  saucenzation,  or  diaphysectomy)  of  tx>ne  (e.g.,  for  osteomyelitis),  scapula. 

Partial  excision  (craterization,  saucenzation,  or  diaphysectomy)  of  bone  (e.g.,  for  osteomyelitis),  proximal  humerus. 

Ostectomy  of  scapula,  partial  (e.g.,  superior  medial  angle). 

Resection  humeral  head. 


1     Removal  of  foreign  body:  deep  (eg,  Neer  prosthesis  removal). 


Tenomyotomy:  single. 

Tenomyotomy:  multiple  ttwough  same  incision. 

Treatment  of  closed  clavicular  fracture:  with  manipulation. 

Open  treatment  of  ck)sed  or  open  clavicular  fracture,  with  or  wittKXjt  Internal  or  external  skeletal  fixation. 

Treatment  of  ctosed  humeral  (surgical  or  anatomical  neck)  fracture:  with  manipulation. 

Treatment  of  open  humeral  (surgical  or  anatomical  neck)  f,''acture:  with  uncomplicated  soft  tissue  closure. 

Treatment  of  closed  greater  tuberosity  fracture:  with  manipulation. 

Open  treatment  of  ck>sed  or  open  greater  tut>croslty  fracture,  with  or  wittiout  Internal  or  external  skeletcil  fixation. 

Treatment  of  ctosed  shoulder  dislocation,  with  manipulation:  requiring  anesttiesia. 

Treatment  of  open  shoukjer  dislocation,  with  uncomplicated  soli  tissue  closure. 

Open  treatment  of  closed  or  open  shoulder  dtskx:ation. 

Treatment  of  ctosed  shoulder  dislocation,  with  fracture  of  greater  tuberosity,  with  manipulation. 

Open  treatment  of  ck>sed  or  open  shoulder  dislocation,  with  fracture  of  greater  tuberosity. 

Treatment  of  closed  shouMer  dislocatkDn,  with  surgical  or  anatomicai  neck  fracture,  with  manipulation. 

Open  treatment  of  closed  or  open  shoukler  dislocation,  with  surgical  or  anatomical  neck  fracture. 


1     Manipulatnn  under  anesttiesia.  irKluding  appHcatkxi  of  fixation  apparatus  (dislocation  excluded). 
Humerus  (Upper  Arm)  and  Elbow 

1  Incision  and  drainage:  deep  abscess  or  hematoma. 

2  Incision,  deep,  with  opening  of  (e.g.,  cortex  for  osteomyelitis  or  bone  abscess). 
4    Arttwotomy,  eltxiw,  for  infection,  with  exploratKin,  drainage  or  removal  of  foreign  txxJy. 

Excision,  benign  tumor:  sutxxitaneous. 

Excision,  benign  tumor  deep,  subfasdal  or  intramuscular. 

Arthrotomy,  elbow;  for  synovial  biopsy  only 

Arthrotomy,  elbow:  with  joint  exploration,  with  or  without  biopsy,  with  or  wittiout  removal  of  foreign  body. 

Excision,  olecranon  txirsa. 

Excision,  or  curettage  of  bone  cyst  or  benign  tumor,  humerus. 
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Old              New 

24115 

4 

3 

Excision  or  curettage  of  tx)ne  cyst  or  t)enign  tumor,  humerus;  with  pnmary  autogenous  graft  (includes  obtaining  graft) 

24116 

4 

3 

Excision  or  curettage  of  bone  cyst  or  benign  tumor,  humerus;  with  homogenous  or  other  nonautogenous  graft 

24120 

3 

3 

Excision  or  curettage  of  bone  cyst  or  benign  tumor  of  head  or  neck  of  radius  or  olecranon  process. 
Excision  or  curettage  of  tx)ne  cyst  or  benign  tumor -of  head  or  neck  of  radius  or  olecranon  process,  with  pnmary 
autogenous  graft  (includes  obtaining  graft). 

24125  

4 

3 

24126 

4 

3 

Excision  or  curettage  of  bone  cyst  or  benign  tumor  of  head  or  neck  of  radius  or  olecranon  process;  with  homogenous  or 
other  nonautogenous  graft. 

24130  ,  .. 

3 

3 

Excision  radial  head 

•24134... 

2 

2 

Sequestrectomy  (e.g.  for  osteomyelitis  or  bone  abscess),  shaft  or  distal  humerus. 

Sequestrectomy  (e.g.  for  osteomyelitis  or  bone  abscess),  radial  head  or  neck. 

Sequestrectomy  (e.g.  for  osteomyelitis  or  bone  abscess),  olecranon  process. 

Partial  excisksn  (craterization,  saucerization  or  diaphysectomy)  of  bone  (e.g.,  for  osteomyelitis),  humerus 

Partial  excision  (craterization,  saucerization  or  diaphysectomy)  of  bone  (eg.,  for  osteomyelitis),  radial  hiead  or  neck 

Partial  excision  (craterization,  saucerization  or  diaphysectomy)  of  bone  (eg  ,  for  osteomyelitis),  olecranon  process 

•24136... 

2 

2 

•24138 

2 

2 

24140 

2 

3 

24145 

2 

3 

24147 

2 

2 

24155 

4 

3 

Resection  of  eltx>w  joint  (arthrectomy). 

Introduction  or 

removal 

24160 

2 

2 

Implant  renroval;  elbow  joint. 

24164 

2 

3 

Implant  removal;  radial  head. 

24201 

1 

2 

Removal  of  foreign  body;  deep. 

Repair  revision 

and  reconstruction 

24301 

3 

4 

Muscle  or  tendon  transfer,  any  type,  single  (excluding  2430-24331). 

24310 

3 

3 

Tenotomy,  open,  elbow  to  shoulder,  single,  each. 

•24320.... 

4 

3 

Tenoplasty,  with  muscle  transfer,  with  or  without  tree  graft,  elbow  to  shoukJer,  single  (Seddon-Brookes  type  procedure) 

24330 

4 

3 

Flexor-plasty,  elbow,  (e.g.,  Stetndler  type  advancement). 

24331 

4 

3 

Flexor-plasty,  eltjow,  (e.g.,  Steindler  type  advancement);  with  extensor  advancement. 

24340 

4 

3 

Tenodesis  for  rupture  of  biceps  tendon  at  elbow. 

24342 

4 

3 

Reinsertion  of  ruptured  biceps  tendon,  distal,  with  or  without  tendon  graft  (includes  obtaining  graft). 

•24350... 

4 

3 

Fasciotomy,  lateral  or  medial  (e.g.,  "tennis  elbow"  or  epicondylitis). 

•24351  .... 

4 

3 

Fasckjtomy,  lateral  or  medial  (e.g.,  "tennis  elbow"  or  epicondylitis);  with  extensor  origin  detachment. 

•24352.... 

4 

3 

Fasciofomy,  lateral  or  medial  (e.g.,  "tennis  elbow"  or  epicorxlylitis);  with  annular  ligament  resection. 

•24354.... 

4 

3 

Fasciotomy,  lateral  or  medial  (e.g.,  "tennis  elbow"  or  epicorxjyiitis);  with  stripping. 

24356 

4 

3 

Fasciotomy,  lateral  or  medial  (e.g.,  "tennis  elbow"  or  epicondylitis);  with  partial  ostectomy 

24420 

4 

3 

Osteoplasty,  humerus  (e.g.,  shortening  or  lengthening)  (excluding  64876). 

24470 

4 

3 

Hemiepiphyseal  arrest  (e.g.,  for  cubitus  varus  or  valgus,  distal  humerus). 

24495 

3 

2 

Decompression  fasckjtomy,  forearm,  with  brachial  artery  exploration. 

Fracture  and/or  dislocation 

24505 

1 

1 

Treatment  of  closed  humeral  shaft  fracture;  with  manipulation. 

24506 

2 

3 

Treatment  of  closed  humeral  shaft  fracture;  percutaneous  insertion  of  pin  or  rod. 

24510 

3 

3 

Treatment  of  open  humeral  shaft  fracture,  with  uncomplk:ated  soft  tissue  ckwure. 

Open  treatment  of  closed  or  open  humeral  shaft  fracture,  with  or  without  internal  or  external  skeletal  fixation 

Treatment  of  closed  supracondylar  or  transcondylar  fracture,  without  manipulaton. 

24515 

4 

24530 

1 

24531 

2 

Treatment  of  closed  supracondylar  or  transcondylar  fracture,  without  manipulation;  with  traction  (pin  or  skin). 

24535 

1 

Treatment  of  closed  supracorvjylar  or  transcondylar  fracture,  with  manipulation. 

24536 

2 

Treatment  of  ck>sed  supracondylar  or  transcondylar  fracture,  with  manipulation;  with  traction  (pin  or  skin). 

24538 

2 

Treatment  of  closed  supracondylar  or  transcondylar  fracture,  with  manipulation;  with  percutaneous  skeletal  fixation 

24540 

3 

Treatment  of  open  supracondylar  or  transcondylar  fracture,  with  uncomplicated  soft  tissue  closure 

24542 

3 

Treatment  of  open  supracondylar  or  traascondylar  fracture,  with  uncomplicated  soft  tissue  closure;  with  traction  (pin  or 

skin). 
Open  treatment  of  closed  or  open  supracondylar  or  transcondylar  fracture,  with  or  wittiout  internal  or  external  skeletal 

fixation. 
Treatment  of  closed  epicondylar  fracture,  medical  or  lateral;  with  manipulation 

24545 

4 

24565 

2 

24570 

2 

Treatment  of  open  epicondylar  fracture,  medial  or  lateral,  with  uncomplicated  soft  tissue  closure 

24575 

3 

Open  treatment  of  closed  or  open  epicondylar  fracture,  medial  or  lateral,  with  or  without  internal  or  external  skeletal 

fixation. 
Treatment  of  closed  condylar  fracture,  medial  or  lateral;  with  manipulation. 

24577 

1 

24578 

2 

Treatment  of  open  condylar  fracture,  medial  or  lateral,  with  uncomplicated  soft  tissue  closure. 

24579 

3 

Open  treatment  of  closed  or  open  condylar  fracture,  medial  or  lateral,  with  or  without  internal  or  external  skeletal 

fixation. 
Treatment  of  closed  comminuted  elbow  fracture  (fracture  distal  humerus  and/or  proximal  ulna  and/or  proximal  radius). 

24580 

2 

treatment  with  traction  (pin  or  skin);  without  manipulation. 

24581 

1 

Treatment  of  closed  comminuted  eltx}w  fracture  (fracture  distal  humerus  and/or  proximal  ulna  and/or  proximal  radius), 
treatnient  with  traction  (pin  or  skin);  with  manipulation. 

24583 

3 

Treatment  of  open  comminuted  elbow  fracture  (fracture  distal  humerus  and/or  proximal  ulna  and/or  proximal  radius), 
with  uncomplicated  soft  tissue  closure. 

24585 

4 

Open  treatment  of  closed  or  open  comminuted  elbow  fracture  (fracture  distal  humerus  and'or  proximal  ulna/radius). 
with  or  witfiout  internal  or  external  skeletal  fixation 

24586 

4 

Open  treatment  of  closed  or  open  comminuted  elbow  fracture  (fracture  distal  humerus  and/or  proximal  ulfia/radius). 
with  or  witfK>ut  internal  or  external  skeletal  fixation,  with  elbow  resection 

24605 

2 

Treatment  of  closed  elbow  dislocation;  requiring  anesthesia. 

24610 

3 

Treatment  of  open  eltww  dislocation,  with  uncomplicated  soft  tissue  closure. 

24615 

3 

Open  treatment  of  closed  or  open  eltiow  dislocation. 

24620 

2 

Treatment  of  closed  Montoggia  type  of  fracture  dislocation  at  elt>ow  (fracture  proximal  end  of  ulna  with  diskx;atk>n  of 
radial  head). 

24625 

3 

Treatment  of  open  Monteggia  type  of  fracture  dislocation  at  eltiow  (fracture  proximal  end  ol  ulna  with  diskxation  of 
radial  head),  with  uncomplicated  soft  tissue  closure 

24635 

3 

Open  treatment  of  closed  or  open  Monteggia  type  of  fracture  dislocation  at  elbow  (fracture  proximal  end  ol  ulna  with 
dislocation  of  radial  head),  with  or  without  internal  or  external  skeletal  fixation 

24655 

1 

Treatment  of  closed  radial  head  or  neck  frbcture;  with  manipulation  with  complicated  soft  tissue  closure 

24665 

4 

Open  treatment  of  closed  or  open  radial  f'ead  or  neck  fracture  with  or  without  internal  fixation  or  radial  head  excision 

3148ft 
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24666 4  4 

24675 1  1 

24660 J  2 

24685 4  3 

Incision 

•25000 2  3 

25005 2  3 

•25020 4  3 

•25023 4  3 

25028 1  1 

25035 2  2 

25040 2  4 

Excision 

25066 1  4 

25076 1  3 

25085 3  3 

25100 2  2 

25101 3  3 

25107 3  3 

25110 3  3 

•25111 3  3 

•25112 3  4 

25120 3  3 

25125 4  3 

25126 4  3 

25130 3  3 

25135 3  3 

25136 4  3 

25145 2  2 

25150 2  2 

25151 2  2 

25210 3  3 

25215 3  4 

25230 3  4 

25240 3  4 

25248 2  2 

Repair,  revision  or  reconstaiction 

•25260 3  4 

•25263 3  2 

•25265 4  3 

•25270 3  4 

•25272 3  3 

25274 4  4 

25280 3  4 

25290 3  3 

25295 3  3 

25300 3  3 

25301 3  3 

•25310 4  3 

•25312 4  4 

25315 3  3 

25316 3  3 

25317 3  3 

25318 3  3 

25320 4  3 

25390 4  3 

25391 4  4 

25392 4  3 

25393 4  4 

25450 4  3 

25455 4  3 

Fracture  and/or  dislocation 

25505 1  1 

25510 3  2 

25515 4  3 

25535 1  1 

25540 3  2 

25545 4  3 

25565 1  2 

25570 3  3 

25575 4  3 


Open  trsatmerrt  of  closed  or  open  radial  heed  or  neck  fracture,  witfi  or  vnthout  internal  fixation  or  radial  head  excision; 

with  irnptont 
Treatment  of  doaod  ulnar  fracture;  pronimaf  end  (olecranon  procaas);  with  manipulation. 
Treatment  of  open  ulnar  fracture,  proximal  end  (otooramn  procaaa),  with  uncomplicated  soft  tissue  closure. 
Open  treatment  of  closed  or  open  ulnar  Itactura  proximal  and  (olecranon  process),  with  or  without  internal  or  external 

skeletal  fixation. 

Forearm  and  Wrist 


Tendon  sheath  incision;  at  radial  styk)id  for  deOuervain's  i 

Tendon  sheath  irtciaion;  at  wrist  for  other  slanosirig  tortosynovitis. 

Decompraeaion  faaciotomy,  flmor  and/or  axtanaor  compartment 

Decomprasaion  faaciotomy,  flexor  artd/or  extensor  compartment;  with  debridement  of  nonviable  muscle  and/or  nerve. 

Incision  and  drainage,  deep  atMcess  or  hematoma. 

Inciskxi,  deep,  with  opening  of  cortex  (e.g.,  for  osteomyelitis  or  t>one  abscess). 

Arthrotomy  radkx:arpai  or  mediocarpal  joint,  for  infection,  with  expkxation,  drainage,  or  removal  of  kx>se  or  foreign  body. 

Biopsy,  soft  tissues;  deep. 

Excision,  benign  tumor,  deep,  subfascial  or  intramuscular. 

CapsukJtomy,  wrist  (e.g.,  for  contracture). 

Arthrotomy,  wriat  joint,  for  biopey. 

Artfvotomy,  wrist  joint,  with  joint  expkiratkKi,  with  or  witlxxit  biopsy,  with  or  without  removal  of  foreign  body. 

Arthrotomy  diatal  radkMilnar  joiiit  for  repair  of  triartgular  cartilage  complex. 

Excision,  lesion  of  tertdon  sheath. 

Excision,  of  ganglion,  wriat  (dorsal  or  volar);  pnmary. 

Excision  of  ganglkxi,  wrist  (dorsal  or  volar);  racunent 

Excision  or  curettage  of  bona  cyst  or  benign  tumor  of  radius  or  ulna  (excluding  head  or  neck  of  radius  and  olecranon 

process). 
Excision  or  curettage  of  bone  cyst  or  benign  tumor  of  radkis  or  ulna  (exckiding  head  or  neck  of  radius  and  olecranon 

process);  with  primary  autogenous  graft  (including  obtaining  graft). 
Excision  or  curettage  of  bone  cyst  or  benign  tumor  of  radk«  or  ulna  (excluding  head  or  neck  of  redius  and  olecranon 

process);  with  homogenous  or  otnm  nonautogenous  graft 
Excision  or  curettage  of  txxie  cyst  or  benign  tumor  of  carpal  bones. 
Excision  or  curettage  of  bone  cyst  or  benign  tumor  of  carpal  bones;  with  printary  autogenous  graft  (Includes  obtaining 

graft). 
Exciskxi  or  curettage  of  bor>e  cyst  or  benign  tumor  of  carpal  bones;  with  txKnogenous  or  ottier  monautogerxxjs  graft. 
Sequestrectomy  (a.g.  for  osteomyelitis  or  bone  abscess). 

Partial  excision  (craterizatkxi,  saucerizatnn  or  diapliyaactomy)  of  bone  (e.g..  for  osteomyelitis);  ulna. 
Partial  excision  (craterizaton.  saucarizatkxi  or  diaphysectomy)  of  bone  (e.g.,  for  osteomyelitis):  radkjs. 
Carpectomy;  one  bone. 
Carpectomy;  aH  bones  of  promimal  row. 
Radial  stykxdectomy  (separate  procedure). 
Excision  distal  ulna  (Darrach  type  procedure). 
Expkxation  for  removal  of  deep  foreign  body. 

Repair,  tendon  or  muscle,  flexor,  primacy,  single,  each  tendon  or  muscle. 

Repair,  tendon  or  muscle,  flexor  secondary,  single,  each  tendon  or  muade. 

Repair  tendon  or  muscle,  flexor;  secortdary,  with  free  graft  (inchxies  obtaining  graft),  each  tendon  or  muscle. 

Repair,  tendon  or  muscle,  extensor  primary,  single,  each  tondon  or  muscle. 

Repair,  tendon  or  muscle,  extensor,  secorxJaiy,  single,  each  tendon  or  muscle. 

Repair,  tendon  or  muade,  wtanaor,  secondary,  with  tendon  graft  (inckides  obtaining  graft),  each  tendon. 

Lengthening  or  shoi1«r«ing  of  flexor  or  extensor  tandon,  single,  each  tendon. 

Tenotomy,  open,  single,  flexor  or  extensor  tendon,  each  tendon. 

Tenolysis,  single  flexor  or  extensor  tendon,  each  tendon. 

Tenodesis  at  wrist;  flexors  of  fingers. 

TeiKxieais  at  wrist;  extensors  of  fingers. 

Tendon  tranapiantatkin  or  transfer,  flexor  or  extensor,  single;  each  tendon. 

Tendon  transplantation  or  trarfsfer,  flexor  or  extensor,  single:  with  terxJon  grall(s)  (includes  obtaining  graft),  each  tendon 

Flexor  origin  sMe  for  cerafaral  palsy. 

Flexor  origin  sMe  lor  cerebral  palsy;  with  tendon(s)  transfer. 

Flexor  origin  sUde  for  Volkmann  contracture. 

Flexor  origin  slide  for  Volkmann  contracture;  with  tendon(s)  transfer. 

Capsukxrtiaphy  or  reconstruction,  capautactomy,  wrist  (irxAxles  syrxjvectomy,  resection  of  capsule,  tendon  insertkKis). 

Osteoplasty  radkJs  OR  ulna;  stKXtening. 

Osteoplasty,  radhja  OR  ulna;  lengthening  with  autogenous  bone  graft 

Osteoplasty,  radius  AND  uhia;  atwrtaning  (OMckidbig  64876). 

Osteoplastry.  radius  AND  ulna:  lengthening  with  autogenous  bone  graft 

Epiphyseal  arrest  by  epiphysiodeais  or  stapling;  dMai  radkis  OR  ulna. 

Epiphyseal  arrest  by  apiphyaiodasis  or  stapNng;  distal  radua  AMD  ukw. 

Treatment  of  ctosed  radial  shaft  fracture;  with  manipuialnn. 

Treatment  of  open  radial  shaft  fractura,  with  uncomplicated  soft  tissue  ctosure. 

Open  treatment  of  ck>aed  or  open  radial  stMft  fracture,  with  or  without  internal  or  external  skeletal   fixation. 

Treatment  of  ctosed  ulnar  shaft  fracture;  with  manipulation. 

Treatment  of  open  ulnar  stiaft  fractura.  with  uncompNcated  soft  tisaue  ctosure. 

Open  treatment  of  ctosed  or  open  ulnar  shaft  fracture,  with  or  without  internal  or  external   skeletal   fixation. 

Treatment  of  ctosed  radial  and  ulnar  shaft  Iracturae;  with  manipulatton. 

Treatment  of  open  radM  and  ulnar  sftaft  fractures,  with  urKompNcated  soft  dssue  ctosure. 

Open  treatment  of  ckssed  or  open  radial  and  ulnar  shaft  fractures,  with  or  without  internal  or  external  skeletal  fixatton. 
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31487 


25605.. 

25610.. 

25611.. 

25615.. 

25620.. 

25626.. 
25628.. 
25635. 
25640. 

25645. 
25660. 
25665. 
25670. 
25675. 
25676. 
25680. 
25685. 
25690. 
25695. 


Incision 

26011... 

26020... 

26025... 

26030... 

26034.... 

26035... 

•26040.. 

•26045.. 

•26055.. 

•26060.. 

26070... 

26075... 

26080... 
Excision 

26100... 

26105... 

26110... 

26115... 

26116... 

•26120. 

•26122. 


26124... 
26126... 
•26128. 
26135... 
•26140. 
•26145. 
26160... 
26170... 
26180... 
26200... 
26205... 
26210... 
26215... 


26230. 
26235. 


1 
1 
1 
1 
2 
2 
4 
4 
1 
1 
2 
2 
2 

3 
3 
3 
3 
3 


26250 4 

26225 4 

26261 4 

Repair,  revision  or  reconstruction 
•26350 3 


•26352. 

•26356. 
•26358. 

•26370. 
•26372 . 
•26373 . 


3    Treatment  of  closed  distal  radial  fracture  (e.g.,  Colles  or  Smitti  type)  or  epiphyseal  separation,  with  or  without  fracture  ol 

ulnar  styloid:  with  manipulation. 
3    TreatPDent  of  closed,  corripiex,  distal  radial  fracture  (e.g.,  Colles  or  Smith  type)  or  epiphyseal  separation,  with  or  without 

fracture  of  ulnar  styloid,  requiring  manipulation;  without  external  skeletal  fixation  or  percutaneous  pinning 

3  Treatment  of  closed,  complex,  distal  radial  fracture  (e.g.,  Colles  or  Smith  type)  or  epiphyseal  separation,  with  or  without 

fracture  of  ulnar  styloid,  requiring  manipulation;  percutaneous  pinning  or  pins  ar>d  plaster  technique. 

4  Treatment  of  open  distal  radial  fracture  (e.g.,  Colles  or  Smith  type)  or  epiphyseal  separation,  with  or  without  fracture  ol 

ulnar  styloid,  with  urxxjmplicated  soft  tissue  closure. 

5  Open  treatment  of  closed  or  open  distal  radial  fracture  (e.g.,  Colles  or  Smith  type)  or  epiphyseal  separation,  with  or 

without  fracture  of  ulnar  styloid,  with  or  without  internal  or  external  skeletal  fixation. 

2  Treatment  of  open  carpal  scaphoid  (navicular)  fracture,  with  ur)complicated  soft  tissue  closure 

3  Open  treatment  of  closed  or  open  carpal  scaphoid  (navicular)  fracture,  with  or  without  skeletal  fixation 

1  Treatment  of  closed  carpal  bone  fracture  (excluding  carpal  scaphoid  (navicular));  with  manipulation,  each  bone 

2  Treatment  of  open  carpal  bone  fracture  (excluding  carpal  scaphoid  (navicular)),  with  uncomplicated  soft  tissue  ckjsure. 

each  bone. 

3  Open  treatPDent  of  closed  or  open  carpal   bono  fractaure  (excluding  carpal   scaphoid   (navicular)),   each  bone 
1     Treatment  of  closed  radiocarpal  or  intercarpal  dislocation,  one  or  more  bones,  with  manipulation. 

3    Treatment  of  open  radiocarpal  or  intercarpal  dislocation,  one  or  more  Iwnes,  with  uncomplicated  soft  tissue  closure 
3    Open  treatment  of  closed  or  open  radiocarpal  or  intercarpal  dislocation,  one  or  more  bones. 

1  Treatment  of  closed  distal  radiiaulnar  dislocation  with  manipulation. 

2  Open  treatment  of  closed  or  open  distal  radioulnar  dislocation,  acute  or  chronic. 

2  Treatment  of  ck>sed  trans-scaphoperilunar  type  of  fracture  dislocation,  with  manipulation 

3  Open  treatment  of  closed  or  open  trans-scaphoperilunar  type  of  fracture  disk}cation. 

1  Treatment  of  lunate  diskx;ation,  with  manipulation. 

2  Open  treatment  of  lunate  dislocation. 

Hands  and  Fingers 

Drainage  of  finger  abscess:  complicated  (e.g.,  felon,  etc). 

Drainage  of  terxlon  sheath,  one  digit  and/or  palm. 

Drairwge  of  palmar  txjrsa;  single,  ulnar  or  radial. 

Drainage  of  palmar  bursa;  multiple  or  complicated. 

Incision,  deep,  with  opening  of  cortex  (e.g.,  for  osteomyelitis  or  bone  abscess) 

Decompression  fingers  and/or  hand,  injection  injury  (e.g.,  grease  gun,  etc.). 

Fasciotomy,  palmar,  for  Dupuytren's  contracture;  closed  (subcutaneous). 

Faciotomy,  palmar,  for  Dupuytren's  contracture:  open,  partial. 

Tendon  sheath  Iricision  for  trigger  finger. 

Tenotomy,  sutxnjtaneous,  single,  each  digit. 

Arthrotomy,  for  infection,  with  exploration,  drainage  or  removal  of  loose  or  foreign  body;  carpometacarpal  loint 

Arthrotomy  with  exphxation,  drainage  or  removal  of  kx)se  or  foreign  body;  metacarpophalangeal  joint 

Arthrotomy  with  exploration,  drainage  or  removal  of  loose  or  foreign  body;  interphalangeal  |Oint.  each. 


1 
2 
1 
2 
2 
4 
4 
3 
3 
2 
2 
4 
4 

2 
1 
1 
2 
2 
4 
3 

4 
3 
4 
4 
2 
3 
3 
3 
3 
2 
3 
2 
3 

2 

3 

3 
3 
3 


Arttirotomy  for  synovial  biopsy;  carpometacarpal  joint 

Arthrotomy  for  synovial  biopsy:  metacarpophalangeal  joint 

Arthrotomy  for  synovial  biopsy;  interphalangeal  joint,  each. 

Excision  of  benign  tumor  sutxxrtaneous. 

Excision  of  benign  tunKx:  deep,  subfascial,  Intramuscular. 

Fasciectomy,  palmar,  simple,  for  Dupuytren's  contracture:  partial  excision. 

Fasciectomy,  palmar,  simple,  for  Dupuytren's  contracture:  up  to  one-half  palmar  fascia,  with  single  digit  involvement, 

with  or  without  Z-plasty  or  other  local  tissue  rearrangement. 
Fasciectomy,  palmar,  complicated,  requiring  skin  grafting  (includes  obtaining  graft);  with  single  digit  involvement 
Fasciectomy,  palmar,  complnated,  requiring  skin  grafting  (includes  obtaining  graft);  each  additional  digit 
Fasciectomy,  palmar,  complicated,  requiririg  skin  grafting  (includes  obtaining  graft);  each  finger  lOint  release 
Synovectomy,  metacarpophalangeal  joint  including  intrinsic  release  and  extensor  hood  reconstruction,  each  digit 
Synovectomy,  proximal  interphalangeal  joint,  including  extensor  reconstruction,  each  interphalangeal  )0int 
Synovectomy  tendon  sheath,  radicial  (tenosynovectomy),  flexor,  palm  or  finger,  single  .  each  digit. 
Excision  of  lesion  of  terxjon  sheath  or  capsule  (e.g.,  cyst  or  ganglion) 
Excision  of  tendon,  palm,  flexor,  single  (separate  procedure),  each. 
Excision  of  tendon,  finger,  flexor  (separate  procedure). 
Excision  or  curettage  of  bone  cyst  or  t>enign  tumor  of  metacarpal. 

Excision  or  curettage  of  bone  cyst  or  benign  tunxx  of  metacarpal;  with  autogenous  graft  (includes  obtaining  graft) 
Excision  or  curettage  of  bone  cyst  or  benign  tumor  or  proximal,  middle  or  distal  phalanx 
Excision  or  curettage  of  bone  cyst  or  benign  tumor  of  proximal,  middle  or  distal  phalanx;  with  autogenous  graft  (includes 

obtaining  graft). 
Partial  excision  (craterization  saucerization,  or  diaphysectormy)  of  bone  (eg.,  for  osteomyelitis);  metacarpal 
Partial  excision  (craterization,  saucerization  or  diaphysectomy)  of  bone  (e.g.,  for  osteomyelitis),  proximal  or  middle 

ptialanx. 
Radical  resection  (ostectomy)  for  tumor,  metacapal. 

Radk»l  resection  (ostectomy)  for  tumor,  nfwtacarpal;  with  autogenous  graft  (includes  obtaining  graft). 
Radical  resection  (ostectomy)  for  tumor,  proximal  or  middle  phalanx;  with  autogenous  graft  (includes  obtaining  graft) 


1     Flexor  tendon  repair  or  advancement,  single,  not  in  "no  man's  land";  pnmary  or  secondary  without  free  graft,  each 
tendon. 

3  Flexor  tendon  repair  or  advancement,  single,  not  in  "no  man's  land";  secondary  with  free  graft  (includes  obtaining  graft), 

each  tendon. 

4  Flexor  tendon  repair  or  advancement,  single,  in  "no  man's  land";  primary,  each  tendon 

4     Flexor  tendon  repair  or  advancement,  single,  in  "no  man's  land";  secondary  with  free  graft  (includes  obtaining  graft) 

each  tendon. 
4     Profundus  tendon  repair  or  advancement,  with  intact  sublimis;  primary. 

4     Profundus  tendon  repair  or  advancement,  with  intact  sublimis;  secondary  with  free  graft  (includes  obtaining  graft) 
3     Profundus  tendon  repair  or  advancement,  with  intact  sublimis;  secondary  without  free  graft. 


3il4BB> 
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Payment  groups 


Old 


New 


•26390.. 
•26392.. 
•26410.. 
•26412., 

•26418. 
•26420. 

•26426. 
•26428 . 
•26432 . 
•26433. 
•26434. 
26440... 
26442... 
26445... 
26449... 
•26450. 
•26455. 
•26460 . 
26471 ... 
26474... 
26476... 
26477... 
•26480. 
•26483. 
•26485. 
•26489. 


3 

4 
3 
4 

3 

4 

4 
4 
4 
3 
4 
3 
3 

a 

4. 
1 
1 
1 
2 
2 
3 
3 


26490 

26492 

26494 

26496 

26497 

26498 

26499 

26500 

26502 

26508 

26510 

26516 2 

26517 2 

26518 3 

•26520 3 

•26525 3 

•26530 

•26531 

•26535 

•26536 

•26540 

•26541 

26542 

•26545 

26552 

26555 

26557 

26558 

26559 

•26567 

26568 

26570 

26574 

F  ractures  and/or  dislocations 

26605 1 

26607 2 

26610 2 

26645 1 

26650 2 


26655. 
26660. 
26665. 
26675. 
26676. 
26680. 


4  Flexor  tendon  excision,  implantation  of  plastic  tut>e  or  rod  tor  delayed  tendon  graft 

3  Removal  of  tutie  or  rod  and  insertion  of  tendon  graft  (includes  obtaining  graft). 

3  Extensor  tendon  repair,  dorsum  of  fiand,  single,  primary  or  secorvlary:  without  free  graft,  eacti  tendon. 

3  Extensor  tendon  repair,  dorsum  of  fiarxl,  single,  primary  or  sacondary,  witfi  free  graft  (includes  obtaining  graft)  each 
tendon. 

3  Extensor  tendon  repair,  dorsum  of  finger,  singl&  primary  or  secondary;  witlvxrt  free  graft,  eacti  tendon. 

4  Extensor  tendon  repair,  dorsum  of  finger,  single,  primary  or  secondary;  with  free  graft  (includes  obtaining  graft),  each 

tendon. 

3  Extensor  tendon  repair,  central  slip  repair,  secondary  (boutonniare  deformity);  using  local  tissues. 

3  Extensor  tendon  repair,  central  slip  repair,  secorxlary  (boutonniere  deformity);  with  free  graft  (includes  obtaining  graft). 

3  Extensor  tendon  repair,  distal  insertion  ("malM  linger"),  doead,  splinting  with  or  without  percutaneous  pinning. 

3  Extensor  tar«don  repair,  open,  primary  or  aecondary  repair;  without  graft 

3  Extensor  tendon  repair,  open,  primary  or  secor>dary  repair;  with  liae  graft  (includes  obtaining  graft). 

3  Tenolysis,  simple,  flexor  tendon;  palm  OH  finger,  single,  each  tendon. 

3  Tenolysis,  simple,  flexor  terxlon;  palm  AND  finger,  each  tendon. 

3  TenolysiSk  extensor  tetMkxi,  dorsum  of  hand  or  finger;  each  tendon. 

3  Tenolysis,  complex,  extertaar  tendon,  dorsum  of  hand  or  finger,  including  hand  and  forearm. 

3  Tenotomy,  flexor,  single,  palm,  open,  each. 

3  Terxitomy,  flexor,  single  finger,  open,  each. 

3  Tenotomy,  extensor,  hand  or  finger,  single,  open,  each. 

2  Tenodesis;  for  proximal  intarphalangeal  joint  stabilization. 

2  Tenodesis;  for  distal  joint  stabilization. 

1  Tendon  lengthening,  extensor,  sir>gle,  each. 

1  Tendon  shortening,  extensor,  single,  eactt 

3  Tendon  transfer  or  transplant  carpometacarpal  area 
3  Tendon  transfer  or  traraplant,  carpometacarpal  area. 

2  Tendon  transfer  or  transplant  palmar,  single,  each  tendon;  wittxxjt  free  tendon  graft 

3  Tendon  transfer  or  transplant,  palmar,  single,  each  tendon;  with  free  terxlon  graft  (irK:ludes  obtaining  graft),  each 

tendon. 

3  Opponens  plasty;  sublimis  tendon  transfer  type. 

3  Opponens  plasty;  tendon  transfer  with  graft  (includes  ot)taining  graft). 

3  Opponens  plasty;  hypottienar  muscle  transfer. 

3  Opponens  plasty;  otfwr  metfwds. 

3  Tendon  transfer  to  restore  intrinsic  function;  ring  and  smalt  finger. 

4  Tendon  transfer  to  restore  intrinsic  function;  all  four  fingers. 

3  Correction  daw  finger  otfier  metfiods. 

4  TerxJon  pulley  reconstruction;  with  local  tissues  (separate  procedure). 

4  Terxlon  pulley  reconstruction;  with  tendon  or  fadal  graft  (includes  obtaining  graft)  (separate  procedure). 

3  Tfienar  muscle  release  lor  tfiumb  contracture. 

3  Cross  intrinsic  transfer. 

1  Capsulodesis  for  M-P  joint  stabilization;  single  digit. 
3  Capsulodesis  for  M-P  joint  stabilization;  two  digits. 

3  Capsulodesis  for  M-P  joint  stabilization;  three  or  four  digits. 

3  Capsulectomy  for  contracture;  metacarpophalangeal  joint  single,  each. 

3  Capsulectomy  for  contracture;  interphalangeal  joint  single,  each. 

3  Arthroplasty,  metacarpopfialangeal  joint  single,  each. 

6  Arttiroplasty,  metacarix)phalangeal  joint:  with  prosthetic  implant  single,  each. 

4  Arthroplasty  interphalangeal  joint  single,  each. 

5  Arthroplasty  interptialangaal  joint  with  prosthetic  implant  single,  each. 
4  Primary  repair  of  collateral  ligament  metacarpophalangeal  joint 

6  Reconstruction,  collateral  ligament  metacarpophalangaal  joint  with  terxJon  or  facial  graft  (includes  obtaining  graft). 
4  Primary  repair  of  collateral  ligament  metacarpophalangeal  joint  with  local  tissue. 

4  Reconstruction,  collateral  ligament  interphalangeal  joint  single,  irtduding  graft  each  joint 

4  ReconstriKtion  ttxjmb  with  toe. 

3  Positional  cfiange  of  ottier  finger. 

3  Toe  to  finger  transfer,  first  stage. 

2  Toe  to  finger  transfer  each  delay. 

2  Toe  to  finger  transfer;  secorxj  stage. 

4  Osteotomy  for  correction  of  deformity;  phalanx. 

3  Osteoplasty  for  lengttienirfg  of  metacarpal  or  phalanx. 
2  Bone  graft  (includes  obtaining  graft);  metacarpal. 

2  Bone  graft,  (includes  obtaining  graft);  phalanx. 

2  Treatment  of  dosed  metacarpal  fracture,  single;  with  manipulation,  each  bone. 

2  Treatment  of  closed  metacarpal  fracture,  single,  with  manipulation,  with  skeletal  fixation,  each  borte. 

4  Treatment  of  open  metacarpal  fracture,  single,  with  unconiplicated  soft  tissue  closure,  each  bone. 

1  Treatment  of  closed  carpometacarpal  fracture  dislocation,  ttxjmb  (Bennett  fracture),  with  manipulation. 

2  Treatment  of  dosed  carpometacarpal  fracture  dislocatioa  thumb  (Bennett  fracture),  with  manipulation;  with  skeletal 

fixatkxi. 

3  Treatment  of  open  carpometacarpal  fracture  diskxation,  tfHimb  (Bennett  fracture),  with  urK»mplk:ated  soft  tissue 

dosure. 

3  Treatment  of  open  carpometacarpal  fracture  diskxation.  ttxjmb  (Bennett  fracture),  with  urx^mpHcated  soft  bssue 

ckMure;  with  skeletal  fixatkxi. 

4  Open  treatment  of  dosed  or  open  carpometacarpal  fracture  diskx:ation,  tfxjmb  (Bennett  fracture),  with  or  without 

internal  or  external  skeletal  fixaitKxi. 

2  Treatment  of  dosed  carpometacarpal  disk)cation.  ott>er  than  Bennett  fracture,  single,  with  manipulation;  requiring 
anesthesia. 

2  Treatment  of  closed  carpometacarpal  dislocatxin,  ottier  tftan  Berxiett  fracture,  single,  with  manipulation;  with  percutan- 
eous pinning. 

2    Treatment  of  open  carpometacarpal  distocation,  otfter  than  Berwiett  fracture,  single,  with  iirxx>mplKated  soft  dosure. 
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Payment  groups 

- 

Old              New 

26685 

3 

3 

Open  treatment  of  closed  or  open  carpometacarpal  dislocation,  other  than  Bennett  fracture;  single,  with  or  without 
internal  or  external  skeletal  fixation. 

26686 

3 

3 

Open  treatment  of  closed  or  open  carpometacarpal  dislocation,  other  than  Bennett  fracture,  complex,  multiple  or 
delayed  reduction. 

26705 

1 

2 

Treatment  of  closed  metacarpophalangeal  dislocation,  single,  with  manipulation;  requinng  anesthesia. 

26706 

2 

2 

Treatment  of  closed  metacarpophalangeal  dislocation,  single,  with  manipulation;  with  percutaneous  pinmng 

26710 

2 

2 

Treatment  of  open  metacarpophalangeal  dislocation,  single,  with  uncomplicated  soft  tissue  closure. 

26715 

3 

4 

Open  treatment  of  closed  or  open  metacarpophalangeal  dislocation,  single,  with  or  without  internal  or  external  skeletal 
fixation. 

26727 

2 

6 

Treatment  o<  unstable  phalangeal  shaft  fracture,  proximal  or  middle  phalanx,  finger  or  thumb,  with  manipulation. 
requiring  traction  or  fixation,  each. 

26730 

2 

2 

Treatment  of  open  phalangeal  shaft  fracture,  proximal  or  middle  phalanx,  finger  or  thumb,  with  uncomplicated  soft  tissue 
closure,  each. 

26735 

3 

4 

Op)en  treatment  of  ck>sed  or  open  phalangeal  shaft  fracture,  proximal  or  middle  phalanx,  finger  or  thumb,  with  or  without 
internal  or  external  skeletal  fixation,  each. 

26744 

2 

2 

Treatment  of  open  articular  fracture,  involving  metacarpophalangeal  or  pro«imal  Interphalangeal  |oint  with  uncomplicat- 
ed soft  tissue  closure,  each. 

26746 

3 

5 

Open  treatment  of  closed  or  open  articular  fracture,  Invohring  metacarpophalangeal  or  proximal  interphalangeal  joint, 

each. 
Open  treatment  of  closed  or  open  distal  phalangeal  fracture,  finger  or  thumb,  each. 

26765 

3 

4 

26780 

2 

2 

Treatment  of  open  Interptialangeal  joirH  dislocation,  single,  with  urx»mplicated  soft  tissue  closure. 

26785 

3 

2 

Open  treatment  of  closed  or  open  interphalangeal  joint  dislocation,  single. 

Arthrodesis 

•26820 

5 

Fusion  in  opposition,  ttiumb,  with  antogenous  graft  (Includes  obtaining  graft). 

•26841  

4 

Arthrodesis,  carpometacarpal  joint,  thumb,  with  or  without  internal  fixation. 

•26842 

4 

Artfirodesis,  carpometacarpal  joint,  thumb,  with  or  without  internal  fixation;  with  autogenous  graft  (includes  obtaining 
graft). 

•26843 

3 

Arthrodesis,  carpometacarpal  joint  digits,  other  than  thumb. 

•26844 

3 

Arthrodesis,  carpometacarpal  joint  digits,  ottier  than  thumb;  with  autogenous  graft  (includes  obtaining  graft) 

•26860 

3 

Arthrodesis,  interphalangeal  joint  with  or  wittxxit  intemal  fixation. 

•26861  

2 

Arthrodesis,  interphalangeal  joint  with  or  wIttKHJt  internal  fixation;  each  additional  Interphalangeal  joint. 

•26862 

4 

Arthrodesis,  interphalangeal  joint  with  or  without  internal  fixation;  with  autogenous  graft  (includes  obtaining  graft) 

•26863 

3 

Arttvodesis,  interphalangeal  joint  with  or  witfxxjt  intemal  fixation;  with  autogenous  graft  (includes  obtaining  graft),  each 
additional  joint. 

Amputation 

•26910 

2 

3 

Amputation,  nnetacarpal,  with  finger  or  thumb  (ray  amputatk>n),  single,  with  or  without  interosseus  transfer 

•26951 

2 

2 

Amputation,  finger  or  thumb,  primary  or  secondary,  any  joint  or  phalanx,  single,  including  neurectomies,  with  direct 
closure. 

•26952 

4 

4 

Amputation,  finger  or  thumb,  primary  or  secondary,  any  joint  or  phalanx,  single,  including  neurectomies;  with  local 
advancement  flap*  (V-V,  hood). 

Pelvis  and  Hip  Joint 

Incision 

26990 

2 

1 

Incision  and  drainage;  deep  abscess  or  hematoma. 

26991 

2 

1 

Incision  and  drainage;  infected  bursa. 

26992 

2 

2 

Incision,  deep,  with  opening  of  bone  cortex  (e.g.,  for  osteomyelitis  or  bone  abscess) 

27000 

3 

2 

Tenotomy,  adductor,  subcutaneous,  closed  (separate  procedure). 

27001 

2 

Tenotomy,  adductor,  subcutaneous,  open;  unilateral. 

27002 

2 

Tenotomy,  adductor,  subcutaneous,  open;  bilateral. 

27003 

3 

Tenotomy,  adductor,  subcutaneous,  open,  with  obturator  neurectomy;  unilateral. 

27004 

3 

Tenotomy,  adductor,  subcutaneous,  open,  writh  obturator  neurectomy:  bilateral. 

27030 

3 

Arttirotomy,  hip,  for  infection,  with  drainage. 

27033 

3 

Artfiotomy,  hip,  for  expkxation  or  removal  of  loose  or  foreign  Ijody. 

27035 

4 

Hip  joint  denervation,  intrapelvic  or  extrapelvic  intra-  articular  branches  of  sciatic,  femoral   or  obturator   nerves 

Excision 

27040 

2 

Biopsy,  soft  tissues;  superficial. 

27041 

2 

Biopsy,  soft  tissues;  deep. 

27047 

2 

Excision,  benign  tumor  sut)Cutaneous. 

20748 

3 

Excision,  benign  tumor,  deep,  subfascial,  intramuscular 

27052 

3 

Arthrotomy  for  biopsy;  hip  joint. 

27065 

4 

Exciaioo  of  bone  cyst  or  benign  tumor  superficial  (wing  of  ilium,  symphysis  pubis,  or  greater  trochanter  ol  lemur)  with  or 
without  autogenous  bone  graft. 

■ 

27066 

5 

Excision  of  bor>e  cyst  or  benign  tumor;  deep,  with  or  without  bone  graft. 

27080 

2 

Coccygectomy,  primary. 

Introduction  and/or  removal 

j 

1             27087 

2 

3 

Removal  of  foreign  body;  deep. 

1 

27095 

1 

1 

Injection  procedure  for  hip  arthrography;  with  anesthesia 

Fractures  and/or  dislocations 

27201 

4 

2 

Treatment  of  open  coccygeal  fracture. 

27202 

4 

2 

Open  treatment  of  closed  or  open  coccygeal  fracture. 

Manipulation 

1 

1              27275 

2 

2 

Manipulation,  hip  joint  requiring  general  anesthesia. 
Femur  (Thigh  Region)  arxl  Knee  Joint 

Incision 

27301 

2 

3 

Incision  and  drainage  of  deep  abscess,  infected  bursa,  or  hematoma. 

27303 

2 

2 

Incision,  deep,  with  opening  of  txxie  cortex  (eg,,  for  osteomyehtis  or  bone  abscess) 

•27305 

4 

2 

Fasciotomy,  illiotlbial  (tenotomy),  open. 

•27306 

1 

3 

Terwtomy,  sutx:utaneous,  closed,  adductor  or  hiamstring.  (separate  procedure);  single. 

•27307 

1 

3 

Tenotomy,  subcutaneous,  closed,  adductor  or  hamstnng,  (separate  procedure),  multiple. 

27310 

4 

4 

Arthrotomy,  knee,  for  irrfection,  with  expkxation  drainage  or  removal  of  foreign  body 
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Payment  groups 


Old 


New 


•27315. 
•27320 . 
Excision 
27324 ... 
27327... 
27328... 
27330... 
27345.. 
27350... 
27355... 
27360... 


Introduction  and/or  rerTK>val 
27372 3 

Repair,  revision  or  reconstruction 
27390 


27391 . 

27392 

27393. 

27394. 

27395. 

27396. 

27397. 

27400. 

27420 

27422. 


27424 

27425 

27430 

27435 

Fractures  and/or  dislocations 

27522 3 

27524 4 

Excision 

27532 1 

Fractures  and/or  dislocations 

27534 3 

Excision 

27552 1 

27562 1 

Fractures  and/or  dislocations 

27564 4 

27566 4 

Manipulation 

27570 2 


Incision 
27603.... 
•27605. 
•27606. 
27607... 
27610... 
27612..., 

Excision 
27620... 
27630... 
27635... 
27637... 


27638 

27640 

27641 

Repair,  revision  or  reconstruction 

•27650 

•27652 

•27654 

•27656 

•27658 

•27659 

•27664 

•27665 

•27675 

•27676 

27680 

27681 

27685 

27686 


2  Neurectomy,  hamstring  muscle. 

2  Neurectomy,  popliteal  (gastrocnemius). 

1  Biopsy,  soft  tissues;  deep. 

2  Excision,  benign  tumon  sutx:utaneous. 

3  Excision,  benign  tumor;  deep,  subfascial,  or  Intramuscular. 

4  Arttirotomy,  knee;  for  synovial  biopsy  only. 

4  Excision  of  synovial  cyst  of  popliteal  space  (Baker's  cyst). 

4  Patellectomy  or  hemipatellectomy. 

3  Excision  or  curettage  of  bone  cyst  or  benign  tumor  of  femur. 

5  Partial  excision  (craterization,  saucerizatkin  or  diaphysectomy)  of  bone, 

and/or  fibula. 

6  Removal  foreign  body,  deep. 


2 

2 

1 

1 

1 

1 

2 

2 

2 

2 

4 

3 

3 

4 

3 

3 

3 

3 

4 

3 

4 

3 

4 

2 

4 

2 

tion 
3 

3 

4 

3 

4 

3 

3 

2 

3 

1 

4 

2 

3 

2 

4 

2 

4 

2 

4 

3 

3 

3 

4 

2 

3 

3 

4 

3 

(eg.,  for  osteomyelitis),  femur,  proximal  tibia 


1  Tenotomy,  open,  hamstring,  knee  to  hip;  single. 

2  Tenotomy,  open,  hamstring,  knee  to  hip;  multiple,  one  leg. 

3  Tenotomy,  open,  hamstring,  knee  to  hip;  multiple,  bilateral. 

2  Lengttiening  of  hamstring,  tendon;  single. 

3  Lengthening  of  hamstring,  tendon;  multiple,  one  leg. 
3  Lengthening  of  hamstring,  tendon;  multiple,  bilateral. 
3  Transplant  hamstring  tendon  to  patella;  single. 

3  Transplant  hamstring  tendon  to  patella;  multiple. 

3  Terxlon  or  musde  transfer,  hamstrings  to  femur  (Eggers  type  procedure). 

3  Reconstruction  for  recurrent  dislocating  patella;  (Hauser  type  procedure). 

6  Reconstruction  for  recurrent  dislocating  patella;  with  extensor  realignment  and/or  muscle  advancement  or  release 
(Campbell,  Gokjwaite,  etc.,  type  procedure). 

3  Reconstructkxi  for  recurrent  dislocating  patella;  with  patellectomy. 
6  Lateral  retinacular  release  (any  metfxxj). 

4  Quadriceps  plasty  (Bennett  or  Thompson  type). 
4  Capsuk>tomy,  knee,  posterior  capsular  release. 

3    Treatment  of  open  pateller  fracture,  with  uncomplicated  soft  tissue  ckisure. 
3    Open  treatment  of  closed  or  open  patellar  fracture,  with  repair  and/or  excision. 

1  Treatnnent  of  closed  tibial  fracture,  proximal  (plateau);  with  manipulatnn. 

2  Treatment  of  open  tibial  fracture,  proximal  (plateau),  with  uncomplicated  soft  tissue  closure. 

1     Treatment  of  closed  knee  dislocation;  requiring  anesthesia. 

1  Treatment  of  ck)sed  patellar  diskx:atk>n;  requiring  anesttiesia. 

2  Treatment  of  open  patellar  dislocation,  with  uncomplicated  soft  tissue  closure. 

2    Open  treatment  of  closed  or  open  patellar  dislocation,  with  or  without  partial  or  total  patellectomy. 

1     Manipulation  of  knee  joint  under  general  anesttiesia  (includes  application  of  tractk>n  or  ottier  fixation  devices). 
Leg  (tibia  and  fibula)  and  ankle  joint 

lncisk>n  and  drainage;  deep  abscess  or  hematoma. 

Tenotomy,  AcNtes  tendon,  subcutaneous  (separate  procedure);  kx:al  anesttiesia. 
Tenotomy,  Achilles  tendon,  subcutaneous  (separate  procedure);  general  anesthesia. 
Incision,  deep,  with  opening  of  bone  cortex  (e.g.,  for  osteomyelitis  or  bone  abscess). 
Arthrotomy,  ankle,  with  exploration,  drainage  or  removal  of  kx)se  or  foreign  t)ody. 
Arthrotomy,  ankle,  posterior  capsular  release,  with  or  wittiout  archllles  tendon  lengthening. 

Arthrotomy,  ankle,  for  biopsy. 

Excision  of  lesion  of  tendon  sheath  or  capsule  (e.g.,  cyst  or  ganglion). 

Excision  or  curettage  of  bone  cyst  or  benign  tumor,  tibia  or  fitMjIa. 

Excison  or  curettage  of  tx>ne  cyst  or  benign  tumor,  tibia  or  fibula;  with  primary  autogenous  graft  (includes  obtaining 

graft). 
Excision  or  curettage  of  t>one  cyst  or  benign  tumor,  tibia  or  fibula;  with  primary  homogenous  graft. 
Partial  excision  (craterization,  saucerization,  or  diaphysectomy)  of  bone,  (e.g.,  tor  osteomyelitis);  titila. 
Partial  excision  (craterizatnn,  saucerization,  or  diaphysectomy)  of  bone,  (e.g.,  lor  osteomyelitis);  fit>ula. 

Repair,  primary,  open  or  percutaneous,  ruptured  Achilles  tendon. 

Repair,  primary,  open  or  percutaneous,  ruptured  Achilles  tendon;  \with  graft  (Includes  obtaining  graft). 

Suture,  secondary,  ruptured  Achilles  tendon,  with  our  without  graft. 

Repair,  fascial  defect  of  leg. 

Repair  or  suture  of  flexor  tendon  of  leg;  primary,  without  free  graft,  single,  each. 

Repair  or  suture  of  flexor  tendon  of  leg;  secondary  with  or  without  free  graft,  single  tendon,  each. 

Repair  or  suture  of  extensor  tendon  of  leg;  primary,  without  free  graft,  single,  each. 

Repair  or  suture  of  extensor  tendon  of  leg;  secondary  with  or  without  free  graft,  single  tendon,  each. 

Repair  for  dislocating  peroneal  tendons;  wittiout  fibular  osteotomy. 

Repair  for  diskx^ting  peroneal  tendons;  with  fitxilar  osteotomy. 

Tenolysis,  including  tibia,  fibula  and  ankle  flexor;  single. 

Tenolysis,  including  tibla,fitiula  and  ankle  flexor;  multiple  (through  same  Incision),  each. 

Lengthening  or  sfHxtening  of  tendon;  single  (separate  procedure). 

Lengthening  or  shortening  of  tendon;  multiple  (through  same  Incision),  each. 
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Payment  groups 

Old             New 

27690 

4 

4 

Transfer  or  transplant  of  single  tendon  (with  muscle  redirection  or  rerouting):  superficial  (eg .  anterior  tibial  extensors 
into  midfoot). 

27691 

4 

4 

Transfer  or  transptant  of  single  terHJon  (with  muscle  redirection  or  rerouting);  anterior  tibial  or  posterxx  tibial  through 
interosseous  space. 

27692 

4 

3 

Transfer  or  transplant  of  single  tendon  (with  muscle  redirection  or  rerouting);  each  additional  tendon. 

Fractures  and /or  dislocations 

27756 

4 

3 

Open  treatment  of  closed  or  open  tibial  shaft  fracture,  with  internal  skeletal  fixation;  simple. 

27758 _.... 

4 

4 

Open  treatment  of  closed  or  open  tibial  shaft  fracture,   *ith  internal  or  external   skeletal   fixation,   complicated 

1          27764 

3 

2 

Treatment  of  open  distal  tibial  fracture  (medial  malleolus),  with  uncomplicated  soft  tissue  closure. 

27766 

3 

3 

Open  treatment  of  closed  or  open  distal  tibial  fracture  (medial  malleolus),  with  fixation. 

27781 

1 

1 

Treatment  of  closed  proximal  fibula  or  shaft  fracture;  with  manipulation. 

27782 

3 

2 

Treatment  of  open  proximal  fibula  or  shaft  fracture,  with  uncomplicated  soft  tissue  closure. 

27784 

4 

3 

Open  treatment  of  closed  or  open  proximal  fibula  or  shaft  fracture,  with  or  without  internal  or  external  skeletal  fixation. 

27790 

3 

3 

Treatment  of  open  distal  fibular  fracture  (lateral  malleolus),  with  uncomplicated  soft  tissue  closure 

27792 

4 

3 

Open  treatment  of  closed  or  open  distal  fibular  fracture  (lateral  malleolus),  with  fixation. 

27802 

1 

1 

Treatment  of  closed  tibia  and  fibula  fractures,  shafts;  with  manipulation. 

27804 

3 

3 

Treatment  of  open  tibia  and  fibula  fractures,  shafts,  with  uncomplicated  soft  tissue  closure  (e  g ,  "pins  above  and 
below"). 

27842 

1 

1 

Treatment  of  ankle  dislocation;  requiring  anesthesia. 

27844 

3 

2 

Treatment  of  open  ankle  dislocatkjn,  with  uncomplicated  soft  tissue  closure 

27846 

4 

3 

Open  treatment  of  closed  or  open  ankle  dislocation. 

27848 

4 

3 

Open  treatment  of  closed  or  open  ankle  dislocation;  with  fixation. 

Manipulation 

1 

1         27860 

1 

1 

Manipulation  of  ankle  under  genera)  anesthesia  (includes  application  of  traction  or  other  fixation  apparatus). 
Foot 

Incision 

28002 

2 

3 

Deep  infection,  below  fascia,  requiring  deep  dissection,  with  or  without  tendon  sheath  involvement,  single  bursal  space, 
specify. 

28003 

2 

3 

Deep  infection,  below  fascia,  requiring  deep  dissection,  with  or  without  tendon  sheath  involvement,  multiple  areas 

28005 

2 

3 

Incision,  deep,  with  opening  of  bone  cortex  (e.g.,  for  osteomyelitis  or  bone  abscess). 

•28008 

4 

3 

Fasciotomy,  plantar  and/or  toe,  subcutaneous. 

•28010 

1 

2 

Tenotomy,  subcutaneous,  toe;  single. 

•28011 

1 

2 

Tenotomy,  subcutaneous,  toe;  multiple. 

•28030 

4 

4 

Neurectomy  of  intrinsic  musculature  of  foot. 

28035 

4 

4 

Tarsal  tunnel  release  (posterior  tibial  nerve  decompression). 

Excision 

28045 

2 

3 

Excision,  benign  tumor,  deep,  subfascial,  intramuscular. 

28050 

3 

2 

Arthrotomy  for  synovial  biopsy;  Intertarsal  or  tarsometatarsal  joint. 

28062 

4 

3 

Fasciectomy,  excision  of  plantar  fascia;  radical  (separate  procedure). 

•28072 

4 

3 

Synovectomy;  metatarsophalangeal  joint,  each. 

•28080 

3 

3 

Excision  of  Morton  neuroma,  single,  each. 

•28086 

4 

2 

Synovectomy,  tefKlon  sheattt;  flexor. 

•28088 

4 

2 

Synovectomy,  tendon  sheath;  extensor. 

•28090 

4 

3 

Excision  of  lesion  of  tendon  or  fibrous  sheath  or  capsule  (including  synovectomy)  (cyst  or  ganglion),  fool 

•28092 

4 

3 

Excision  of  lesion  of  tendon  or  fibrous  sheath  or  capsule  (including  synovectomy)  (cyst  or  ganglion),  toes 

28102 

4 

3 

Excision  or  curettage  of  bone  cyst  or  benign  tumor,  takis  or  calcaneus;  with  iliac  or  other  autogenous  bone  graft 
(includes  obtaining  graft). 

28103 

4 

1 

Excision  or  curettage  of  bone  cyst  or  benign  tumor,  talus  or  catoaneus;  with  homogenous  bone  graft 
Excision  or  curettage  of  bone  cyst  or  benign  tumor,  tarsal  or  metatarsal  bones,  except  talus  or  calcaneus,  with 
homogenous  bone  graft. 

28107 

3 

3 

•28110 

3 

3 

Ostectomy,  partial  excision,  fifth  metatarsal  head  (bunkinette)  (separate  procedure). 

Osteotomy  complete  excision;  first  metatarsal  head. 

Ostectomy;  complete  excision  other  metatarsal  head  (second,  third,  or  fourth). 

Ostectomy;  complete  excision  fifth  metatarsal  head. 

Ostectomy;  complete  excision  all  metatarsal  heads,  with  proximal  phalangectomy.  excluding  first  metatarsal  (Qayton 

•28111 

3 

1 

•28112  

3 

3 

•28113 

3 

3 

•28114 

3 

3 

type  procedure). 

28118     

3 

4 

Ostectomy  calcaneus'  partial 

28120 

3 

3 

Partial  excision  (craterization.  saucerization.  sequestrectomy,  or  diaphysectomy)  of  bone  (e  g .  lor  osteomyelitis),  talus  or 

calcaneus. 

28122 

3 

3 

Partial  excision  (craterization,  saucerization,  or  diaphysectomy)  of  bone  (eg,  for  ostemyelitis),  tarsal  or  metatarsal  bone. 

except  talus  or  calcaneus. 

28140 

3 

3 

Metatarsectomy. 

Radical  resection  for  tumor;  tarsal  (except  talus  or  calcaneus). 

28171 

3 

3 

28173   

3 

3 

Radical  resection  for  tumor  metatarsal. 

28175 

3 

3 

Radical  resecton  for  tumor;  phalanx. 

Introduction  and/or  removal 

28193        .  . 

2 

4 

Remove  foreign  body;  complicated 

Repair  revision  or 

Reconstruction 

•28200 

3 

3 

Repair  or  suture  of  tendon,  foot,  flexor,  single;  primary  or  secondary,  without  ft^ee  graft,  each  tendon 

•28202 

4 

3 

Repair  or  suture  of  tendon,  foot,  flexor,  single;  secondary  with  free  graft,  each  tendon  (includes  obtaining  graft) 

•28208 

3 

3 

Repair  or  suture  of  tendon,  foot,  extensor,  single;  primary  or  secondary,  each  tendon 

•28210 

4 

3 

Repair  or  suture  of  tendon,  foot,  extensor,  single;  secondary  with  free  graft,  each  tendon,  (including  obtaining  graft). 

•28222 

3 

1 

Tenolysis,  flexor;  multiple  (through  same  incision). 

•28225 

3 

1 

Tenolysis,  extensor;  single. 

•28226 

3 

1 

Tenolysis,  extensor;  multiple  (through  same  incision). 

•28230 

1 

1 

Tenotomy,  open,  flexor;  foot,  single  or  multiple  (separate  procedure) 

•28232 

1 

4 

Tenotomy,  open,  flexor;  toe.  single  (separate  procedure) 

•28?34 

1 

3 

Tenotomy,  open,  extensor,  loot  or  toe. 

31492 


Federal  Refflster  /  Vol.  53.  No.  160  /  Thursday.  August  18.  1988  /  Notices 


Payment  groups 


Old 


New 


•28240 

28250 

28260 

28261 

•28264 

•28270 

•28272 

•28285 

•28286 

•28290 

•28292 

•28293 

•28294 

•28296 

28297 

•28298 

•28299 

•28306 

•28308 

•28310 

•28312 

28315 

28320 

28322 

Fracture  arxj/or  diskx:ation 

28405 

28406 

28420 

28435 

28436 

28465 

28485 

28500 

28505 

28520 

28525 

28545 

28546 

28555 

28575 

28585 

28605 

28606 

28615 

28645 

28670 

28675 

Arthrodesis 

•28750 

•28755 

•28760 

Amputation 

•28810 

•28820 

•28825 

Arttwoscopy 

29670 

29874 

29875 

29876 

29877 

29881 

29887 

Excision 

•30115 

30116 

30117 

30118 


3  Tenotomy  or  release,  abductor  tiallucis  muscle. 

3  Division  of  plantar  fascia  and  muscle  ("Steindler  stripping")  (separate  procedure). 

3  Capsulotomy,  midfoot;  medial  release  only  (separate  procedure). 

3  Capsulotomy,  midfoot;  witfi  tendon  lengttiening. 

1  Capsulotomy,  midtarsal  (Heyman  type  procedure). 

2  Capsulotomy  for  contracture;  metatarsophalangeal  joint,  with  or  without  tenonhaphy,  single,  each  joint  (separate 

procedure). 

3  Capsulotomy  for  contracture;  Interphalangeal  joint  single,  each  joint  (separate  procedure). 

3  Hammertoe  operation;  one  toe  (e.g.,  interphalangeal  fusion,  filleting,  phalangectomy)  (separate  procedure). 

4  Hammertoe  operation;  for  cock-up  fifth  toe  with  plastic  skin  ctosure,  (Ruiz-Mora  type  procedure). 

4  Hallux  valgus  (bunion)  correction,  with  or  without  sesamoWectomy;  simple  exostectomy  (Silver  type  procedure). 

4  Hallux  valgus  (bunion)  correction,  with  or  without  sesamoidectomy:  Keller,  McBride  or  Mayo  type  procedure. 

5  Hallux  valgus  (bunion)  correctkxi,  with  or  without  sesamoidectomy;  resection  of  joint  with  implant 

6  Hallux  valgus  (bunion)  correction,  with  or  without  sesamoidectomy;  with  tendon  transplants  (Joplin  type  procedure). 
5  Hallux  valgus  (bunion)  correction,  with  or  without  sesamoidectomy;  with  metatarsal  osteotomy  (e.g..  Mitchell,  Chevron,  or 

concentric  type  procedures). 

3  Hallux  valgus  (bunion)  correction,  with  or  without  sesamoidectomy;  Lapidus  type  procedure. 

3  Hallux  valgus  (bunion)  conection,  with  or  wittwut  sesamoidectomy;  by  phalanx  osteotomy. 

5  Hallux  valgus  (bunion)  conection,  with  or  without  sesamoidectomy;  by  other  methods  (e.g.,  double  osteotomy). 

4  Osteotomy,  metatarsal,  base  or  shaft  single,  for  shortening  or  angular  correction;  first  metatarsal. 

2  Osteotomy,  metatarsal,  base  or  shaft  single,  for  shortening  or  angular  correction;  other  ttian  first  metatarsal. 

3  Osteotomy  for  shortening,  angular  or  rotatiorial  correction;  proximal  phalanx,  first  toe  (separate  procedure). 

3  Osteotomy  for  shortening,  angular  or  rotatioruri  correction:  other  phalanges,  any  toe. 

4  Sesamoidectomy,  first  toe  (separate  procedure). 

4  Repair  of  nonunion  or  mahjnion;  tarsal  bones  (cateaneus,  talus,  etc). 

4  Repair  of  nonunion  or  malunion;  metatarsal,  with  or  witfKXit  bone  graft  (IrKludes  obtaining  graft). 

2  Treatment  of  ctosed  cak»neal  fracture;  with  manipulation  inchxjing  Cotton  or  Bohler  type  reductions. 

2  Treatment  of  closed  cafcaneal  fracture;  with  ntaniixjiation  and  skeletal  fixation. 

4  Open  treatinent  of  closed  or  open  cateaneal  fracture,  with  or  without  internal  or  external  skeletal  fixation;  with  primary 

Hiac  or  other  autogeraus  bone  graft  Cmckides  obtaining  graft). 

2  Treatinent  of  ctosed  tafcis  fracture;  with  manipuiation. 

2  Treatinent  of  ctosed  tahis  tncttxe;  with  maraiMjIation  and  percutaneous  pinning. 

3  Open  treatment  of  ctosed  or  open  tarsal  bone  fracture  (except  takn  and  cateaneus),  with  or  without  internal  or  external 

skeletal  fixation,  each. 

4  Open  beabnent  of  ctosed  or  open  metatarsal  fracture,  with  or  without  internal  or  external  skeletal  fixation,  each. 
3  Treatinent  of  open  fracbjre  great  toe,  phalanx  or  phalanges,  with  uncomplicated  soft  tissue  ck)sure. 

3  Open  tt-eatinent  of  ctosed  or  open  fracture  great  toe,  phalanx  or  phalanges,  with  or  without  internal  or  external  skeletal 

fixation. 

3  Treatment  of  open  frarture,  phalanx  or  phalanges,  other  than  great  toe,  with  uncomplicated  soft  tissue  ctosure,  each. 

3  Open  treatment  of  ctosed  or  open  fracture,  phalanx  or  phalanges,  other  than  great  toe,  with  or  without  internal  or 

external  sketetal  fixation,  each. 

1  Treatment  of  ctosed  tarsal  bone  distocation;  requirir>g  anesthesia. 

2  Treatment  of  ck>sed  tarsal  borw  distocatton,  with  percutaneous  skeletal  fixation. 

2  Open  ti«abnent  of  ctosed  or  open  tarsal  bone  distocation,  with  or  without  internal  or  external  skeletal  fixation. 
1  Treatinent  of  ctosed  tatotarsal  joint  distocation;  requiring  anesthesia 

3  Open  ti«atment  of  ctosed  or  open  tatotarsal  joint  distocation,  with  or  without  internal  or  external  skeletal  fixation. 

1  Treatinent  of  ck>sed  tarsometatarsal  joint  distocation;  requiring  anesthesia. 

2  Treatinent  of  ctosed  tarsometatarsal  joint  distocation,  with  percutaneous  skeletal  fixation. 

3  Open  treatinent  of  ctosed  or  open  tarsometatarsal  joint  distocation,  with  or  without  Internal  or  external  skeletal  fixation. 
3  Open  tieabnent  of  ck>sed  or  open  metatarsophalangeal  joint  distocation. 

3  Treatment  of  open  interpfwiangeal  joirrt  distocation,  with  urxxynplicated  soft  tissue  closure. 

3  Open  tieatment  of  ctosed  or  open  Interpfialangeal  joint  distocation. 

4  Arthrodesis,  great  toe;  metatarsophalangeal  joint. 
4  Arthrodesis,  great  toe;  interphalangeal  joint 

4  Arthrodesis,  great  toe,  interphalangeal  joint  with  extensor  halkxSs  longus  transfer  to  first  metatarsal  neck  (Jones  type 
procedure). 

2  Amputation,  metatarsal,  with  toe,  single. 

2  Amputation,  toe;  metatar  sopfialangeal  joint. 

2  Amputation,  toe;  interphalanged  joint. 


Arthroscopy,  knee,  diagnostic,  witti  or  without  synovial  biopsy  (separate  procedure). 

Arthroscopy,  knee,  surgical;  for  removal  of  toose  body  or  foreign  body  (e.g.,  osteochondritis  dissecans  fragmentation, 

ctK>ndral  fragmentation). 
Arthrx>scopy,  knee,  surgtoal;  synovectomy,  limited  (e.g.,  plica  or  st)elf  resection). 
Synovectomy,  major,  two  or  more  compartments  (e.g.,  medial  or  lateral). 
Debridement/shaving  of  articular  cartilage  (chondroplasty). 

Artfwoscopy,  knee,  surgical:  with  meniscectomy  (medial  or  lateral  lr>chiding  any  meniscal  shaving). 
DrilKng  for  intact  osteochondritis  dissecar>s  lesion  with  internal  fixation. 


Respiratory  system 


Nose 


2  Excision,  nasal  polyp(s),  extensive:  unilateral. 

2  Excision,  nasal  polyp<s),  extensive:  bilateral. 

3  Excision,  intranasal  lesion:  internal  approach. 

2  Excision,  intransal  lesion;  external  approach  (lateral  rhirwtomy). 
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Paynf>ent  groups 
Old             New 

30125 3 

•30130 1 

•30140 A 

30150 4 

30160 4 

Removal  foreign  body 

30310 1 

30320 2 

Repair 

30400 

30410 

30420 

30430 

30435 

30450 

30520 

30580 

30600 

•30620 

•30630 

Other  procedures 

30915 

30920 

incision 

•31020 2 

•31021 2 

•31030 2 

•31031 2 

31032 4 

31033 4 

31070 2 

Excision 

•31200 3 

•31201 3 

•31205 3 

Endoscopy 

•31505 

•31510 

•31511 

•31512 

31513 

•31515 

•31525 

•31526 

31527 

•31530 

•31531 

•31535 

•31536 

•31540 

•31541 

•31560 

•31561 

•31570 

•31571 

31576 

31577 

31578 

Incision 

31600 2 

31612 1 

31613 2 

31614 2 

Endoscopy 

31615 

31622 

•31625 

31628 

•31630 

31631 

•31635 


2  Excision  dermoid  cyst,  nose;  complex,  under  bone  or  cartilage. 

3  Excision  turbinate,  partial  or  complete. 

3  Submucous  resection  turbinate,  partial  or  complete. 

3  Rtiinectomy;  partial. 

4  Rhinectomy;  total. 

1  Removal  of  foreign  body,  intranasal:  requiring  general  anesthesia. 

2  Removal  foreign  txxly;  by  lateral  rhinotomy. 

4  Rhinoplasty,  primary;  lateral  and  alar  cartilages  and/or  elevation  of  nasal  tip. 

4  Rhinopl£tsty,  primary;  complete,  external  parts  includir)g  t>ony  pyramid,  lateral  and  alar  cartilages,  etnd/or  elevation  of 

nasal  tip. 

5  Rhinoplasty,  primary;  Including  major  septal  repair. 

3  Rhinoplasty,  secorxlary;  minor  revision  (small  amount  of  nasal  tip  work). 

5  Rhinoplasty,  secondary;  intermediate  revision  (bony  work  with  osteotomies). 

6  Rhinoplasty,  secondary;  major  revision  (nasal  tip  work  and  osteotomies). 

4  Septoplasty  or  submucous  resection,  with  or  wittwut  cartilage  scoring,  contouring  or  replacement  with  graft. 
4  Repair  fistula;  oromaxillary  (combine  with  31030  if  antrotomy  is  included). 

4  Repair  fistula;  oronasal. 

6  Reconstruction,  functional,  internal  nose  (septal  or  other  intranasal  dermatoplasty)  (does  not  include  obtaining  graft). 

6  Repair  nasal  septal  perforations. 

1  Ligation  arteries;  ethmoidal. 

2  Ligation  arteries;  internal  maxillary  artery,  transantral. 

Accessory  sinuses 

3  Sinusotomy,  maxillary  (antrotomy);  intranasal,  unilateral. 
3  Sinusotomy,  maxillary  (antrotomy);  intranasal,  bilateral. 

3  Sinusotomy,  maxillary  (antrotomy);  radical,  unilateral  (Caldwell-Lxic)  without  removal  of  antrochoanal  polyps 

3  Sinusotomy,  masHlary  (antrotomy);  radical,  bilateral  (Caldwell-Luc)  without  removal  of  antrochoanal  polyps 

4  Sinusotomy,  maxillary  (antrotomy);  radical  unilateral  (CaldweU-Luc)  with  removal  antrochoanal  polyps 

4  Sinusotomy,  maxillary  (antrotomy);  radical,  t>ilateral  (Caklwell-Luc)  with  removal  antrocfioanal  polyps. 
2  SirHJsotomy  frontal;  external,  simple  (trephine  operation). 

2  Ethmoidectomy;  intranasal,  anterior. 

5  Ethmoidectomy;  intranasal,  total. 

3  Ethmoidectomy;  extranasal,  total. 

Larynx 


Laryngoscopy, 
Laryngoscopy, 
l-aryngoscopy. 
Laryngoscopy, 
Laryngoscopy, 
Laryngoscopy 
Laryngoscopy, 
Laryngoscopy, 
Laryngoscopy, 
Laryngoscopy, 
Laryngoscopy, 
Laryngoscopy, 
Laryngoscopy, 
Laryngoscopy, 
Laryngoscopy, 
microscope. 
Laryngoscopy, 
Laryngoscopy, 
Laryngoscopy, 
Laryngoscopy, 
Laryngoscopy, 
Laryngoscopy, 
Laryngoscopy, 


:  diagnostic. 

;  wnth  t>iopsy. 

:  with  removal  of  foreign  body. 

;  with  removal  of  lesion. 

;  with  vocal  cord  injection. 


indirect  (separate  procedure);  i 

indirect  (separate  procedure);  < 

indirect  (separate  procedure): ' 

indirect  (separate  procedure):  i 

indirect  (separate  procedure); ' 

direct;  for  aspiration. 

direct;  diagnostic,  except  newtXKn. 

indirect  diagnostic,  with  operating  microscope. 

direct;  with  insertion  of  obturator. 

direct,  operative,  with  foreign  t)ody  removal. 

direct  operative,  with  foreign  txxly  removal;  with  operating  microscope. 

direct  operative,  with  biopsy. 

direct  operative,  with  biopsy;  with  operating  microscope. 

direct  operative,  with  excision  of  tumor  arKt/or  stripping  of  vocal  cords  or  epiglottis. 

direct,  operative,  with  excision  of  turrxx  and/or  stripping  of  vocal  cords  or  epiglottis;  with  operating 

direct,  operative,  with  arytenoidectomy. 

direct  operative,  with  aryterwidectomy;  with  operating  microscope. 

direct  with  injection  into  vocal  cord(s),  ttierapeutic. 

direct  with  injection  into  vocal  cord(s),  ttierapeutic;  with  operating  microscope. 

flexible  fit>erscopic;  with  txopsy. 

flexit)le  fiberscopic;  with  removal  of  foreign  txxly. 

flexit>le  fiberscopic;  with  removal  of  lesion.  — 


Trachea  and  bror)chi 


2  Tractieostomy,  planned  (separate  procedure). 

1  Tract>eal  purx:ture,  percutarteous  for  aspiration  of  mucus  (transtracheal  aspiration). 

2  Tractieostoma  revision;  simple,  witfvxit  flap  rotation. 
2  Tractieostoma  revision;  complex,  with  flap  rotation. 

1  Tracheotjroncfwscopy  ttwough  established  tracheostomy  incision. 

1  Bronchoscopy;  diagnostic,  (flexible  original),  with  or  without  cell  washing  or  brushing 

2  BroncfX)SCopy;  willi  biupcy. 

2  Broncfioscopy;  with  transbronchial  lung  biopsy,  with  or  without  fluoroscopic  guidance 

2  BroncfK>scopy;  with  tractieal  or  twonchial  dilation  or  closed  reduction  of  fracture. 

2  Broncfioscopy;  with  tracfieal  dilation  and  placement  of  tractieal  stent 

2  Broncfioscopy;  with  removal  of  foreign  IxxJy. 
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Payment  groups 


OW 


New 


•31640. 
31641... 
•31645. 
31646... 
31656... 
31659... 

Introduction 
31700... 
31708... 
31710... 
31715... 
31717... 
31719... 
31720... 


Repair,  ligation  and  other  procedures 

37609 1 

•37700 4 

•37701  _ 4 

•37720 4 

•37721 4 

•37730 4 

•37731 4 

37735 4 


37737. 


37760... 
•37780. 
•37781 . 
37785... 
37787... 


Incision 

38305 

38308 

Excision 

•38500 

•38510 

•38520 

38530 

38542 

38550 

38555 

Radical  lymphadenectomy 

38700 

38701 

38740 

38745 

38760 

38761 

Introduction 

38790 

38791 


Excision 

•40500 

•40510 

•40520 

40525 

40527 

40530 

Repair  (cheiloplasty) 

40650 

40654 

Incision 

40801 

40805 

Excision,  destructive 

40814 

40816 


Bronchoscopy:  with  Mciaion  of  tumor. 

Bronchoscopy;  with  destruction  of  tumor  or  relM  of  ■tonotii  by  any  method  other  than  excision  (e.g..  laser). 

Bronchoscopy;  with  th«rapaiilic  upiraten  of  fcttaobnndhitt  Itm.  inibal  (e.g.,  drainage  of  hmg  abscess). 

Bropnchoscopy;  with  therapeutic  aspiration  o(  tracheobronchial  traa.  aubaequent. 

Bronchoscopy:  with  injection  of  contrast  material  for  segmental  bronchography  (fiberscope  only). 

BroTKhoscopy;  with  other  bronchoscopic  procedures. 

Catheterization,  transglottic  (separate  procedure). 

Instillation  of  contrast  material  for  laryngography  or  bronchography,  without  catheterization. 

Calhataiizalion  for  bmnohography,  with  or  withoiit  insWhion  of  coniraat  malarial. 

Tranairactiaal  iniacfion  for  bronctiognphy. 

Catheterization  with  bronchial  brush  biofMy. 

Transtractieal  (percutanaoui)  inkoduciion  of  Indweling  Inba  for  Iherapy  (tickle  tube). 

Calhelar  aspiraion  (aaparate  pracedura);  naaolrachaobroncffial. 

Cardiovascutar  system 

Ligation  or  biopsy,  temporal  artery. 

Ligation  and  division  of  long  saphenous  vein  at  sapiwnofemoral  junction,  or  distal  Interruptions,  unilateral. 

Ligation  and  division  of  long  sapharxxjs  wain  at  aapherwtafnoral  jurv^tion,  or  distal  interruptions,  unilateral;  bilateral. 

Ligation  arxl  division  and  complete  stripping  of  long  or  short  saptierxMS  veins:  unilateral. 

Ligation  and  division  and  complete  stripping  of  long  or  stxxt  saphenous  veins:  t>ilateral. 

Ligation  and  division  and  complete  stripping  of  long  and  stxxt  saphenous  veins;  unilateral. 

Ligation  and  division  and  complete  stripping  of  long  and  short  sapherwus  veins:  bilateral. 

Ligation  and  division  end  cowplote  atiiipping  of  long  or  stwrt  saptwnous  veins  with  radical  excision  of  uicer  and  skin 

graft  and/or  interruption  of  communicating  veins  of  kMW  lag.  with  excision  of  deep  fascia:  unilateraL 
Ligation  arxl  division  and  complete  stripping  of  long  or  short  saphenous  veins  with  radical  excision  of  uk:er  and  skin 

graft  and/or  Interruption  of  communicating  veins  of  k>wer  leg,  with  excision  of  deep  facia;  b4later£U. 
Ligation  and  perforators,  subfascial,  radkal  (Linton  Type),  with  or  without  skin  graft. 
Ligation  and  division  of  short  saphenous  vein  at  saphenopopliteal  ^nction  (separate  procedure);  unilateral. 
Bilaterai.  Ligation  and  division  of  short  saphenous  vein  at  saphenopopTiteal  junction  (separate  procedure). 
Ligation,  dhrision  and/or  excision  of  secondary  varicose  veins  (clusters)  of  leg;  unilateral. 
Ligation,  division  and/ or  excision  of  secorxJary  varicose  veins  (clusters)  of  leg:  bilateral. 


Hemic  and  lymphatic  system 


Lymph  nodes  and  lymphatic  channels 


Drainage  of  lymph  node  abscess  or  lympfwdenitia;  extensive. 
Lymptiagiotomy  or  other  operations  on  lympfiatic  ctwnnets. 


2  2  Biopsy  or  excision  of  lymph  node(s):  superficial  (separate  procedure). 

2  2  Biopsy  or  excision  of  lymph  node(s):  deap,  cervical  ivxle(s). 

2  2  Biopsy  or  excision  of  lymph  node(s);  deep  cervical  node(8)  witti  axciaion  scalene  lat  pad. 

3  2  Biopsy  or  excision  of  lymph  node(s);  inlamal  mammary  node(s)  (aeparale  procedure). 
3  2  Dissectiaa  deep  jugular  node(sj. 

3  3  Excision  of  cystic  hygrotaa,  axittary  or  oerwicai,  without  deep  neurovascular  dissection;  simple. 

4  3  Excision  of  cystic  hygroma,  axillary  or  cervical,  witfiout  deep  neurovascular  dissection:  complex. 

(radk:al  resection  of  lymph  nodes) 

4  2  Suprahyoid  lymphadenectofny;  unilateral. 

4  3  Suprahyoid  lymphadenectomy;  t>ilateral. 

3  2  Axillary  lymphadenactomy;  superficial. 

3  4  AxiNafy  lympfiadaneclomy;  oomplele. 

3  2  Inquinofemoral  lymphadenectomy,  superficial,  irx;iuding  Cloquefs  node  (separate  procedure):  unilateral 

3  3  Inquirtofemoral  lymptMdenectomy,  superficial,  including  Ooquef  s  node  (separate  procedure);  bilateral. 


1     Injection  procedure  for  lymphangiography;  unilateral. 
1     Injection  procedure  for  lympharigiography;  bilateral 


Digesiive  system 


Lips 


Vermilionectomy  (Jip  shave),  with  mucosal  advancement 

Excision  of  lip;  transverse  wedge  exciskjn  with  primary  doeure. 

Excision  lip;  V^exciskxi  with  primary  direct  linear  closure. 

Excision  lip:  full  thickness,  reconstruction  with  kxal  flap  (Estlarxler  or  fan). 

Excision  Hp;  full  thickness,  reconstruction  with  cross  lip  flap  (Abbe-Estlander). 

Resection  of  lip,  more  than  ona-(ourtt%  willxwl  raconsiructioa 


3    Repair  lip,  full  thickness:  vermilion  only. 

3    Repair  lip,  full  thickness:  over  one  fiaH  vertical  heigfit,  or  complex. 

Vestibule  of  mouth 

2    Drainage  of  abscess,  cyst,  hematoma,  vestltxjie  of  moutfi;  complicated. 
2    Removal  of  embedded  loreign  body;  complicated 


2     Excision  of  lesion  of  mucosa  and  submuooaa.  witi  coaiplex 
2    Excision  of  lesion  of  mucosa  and  submucosa;  complex  with 


of  underlying  muscie. 
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Payment  groups 

CMd             New 

1 

40818 

2 

1     Excision  ol  mucosa  as  donor  graft 

Repair 

40831 

2 

1     Oosure  ol  laceration;  over  2.6  cm  or  complex. 

40840 

2 

2     Vestibuloplasty;  anterior. 

40842 

2 

3    Vestibuloplasty;  posterior,  unilateral. 

40843 

2 

3    Vestibuloplasty;  posterior,  bilateral. 

40844 

3 

5     Vestibuloplasty;  entire  arch. 

40845 

4 

5     Vestibuloplasty;  complex. 
Tongue,  floor  of  nfKHJth 

Incision 

1 

1               *41000 

1     Intraoral  incision  and  drainage  of  abscess,  cyst,  or  hematoma  of  tongue  or  floor  of  mouth,  lingual 

1     Intraoral  incision  and  drainage  of  abscess,  cyst,  or  hematorr«  of  tongue  or  floor  of  mouth,  sublingual. 

1               *41005 

superficial. 

Excision 

•41100 

2     Biopsy  of  tongue;  anterior  two-thirds. 

2    Biopsy  of  tongue;  posterior  one-third. 

2     Excision  of  lesion  of  tongue  with  closure;  with  local  tongue  flap. 

1     Excision  of  lingual  frenum  (frenectomy) 

1     Excision  lesion  of  floor  of  mouth 

•41105 

41114 

2 

41115 

41116 

41120 

3 

5     Glossectomy;  less  than  one-half  tongue. 

,       Repair 

41251 

3 

2    Repair  laceration  up  to  2  cm;  posterior  one-third  of  tongue 
Dentoalveolar  structures 

' 

Incision 

41806 

2 

1     Removal  embedded  foreign  body;  from  bone. 

,       Excision,  destruction 

41826 

2 

2     Excision  of  lesion  or  tumor  (except  listed  alxive);  with  simple  repair 
2     Excision  of  lesion  or  tumor  (except  listed  above);  with  complex  repair. 

Palate,  uvula 

41827 

3 

Incision 

•42000 

1 

2     Drainage  of  abscess  of  palate,  uvula. 

Excision,  destruction 

42104 

1 

2    Excision,  lesion  of  palate,  uvula;  without  closure. 

42106 

1 

2     Excision,  lesion  of  palate,  uvula;  with  simple  primary  closure. 
2    Excision,  lesion  of  palate,  uvula;  with  local  flap  closure. 
4    Resection  of  palate  or  extensive  resection  of  lesion. 
2     Uvulectomy,  excision  of  uvula. 

42107 

1 

42120 

2 

42140 

2 

Repair 

42182 

1 

2     Repair  laceration  of  palate;  over  2  cm  or  complex. 
Salivary  gland  and  ducts 

Incision 

42305 

1 

2    Drainage  of  abscess;  parotid,  complicated. 

42320 

1 

1     Drainage  of  at>scess;  submaxillary  external. 

42325 

2 

2    Fistullzation  of  sublingual  salivary  cyst  (ranula). 

42335 

2 

2    Sialolithotomy;  submandibular  (submaxillary),  complicated,  intraoral. 

42340 

2 

2    Sialolithotomy;  parotid,  extraoral  or  complicated  intraoral. 

Excision 

42408 

2 

3    Excision  of  sublingual  salivary  cyst  (ranula). 

1 

1                42410 

4 

3     Excision  of  parotid  tumor  or  parotid  gland:  lateral  lotje,  without  nerve  dissection. 

1 

(                42440 

4 

2    Excision  of  submandibular  (submaxillary)  gland. 

42450 

4 

2    Excision  of  sublingual  gland. 

Repair 

42500 

3 

3     Plastic  repair  of  salivary  duct,  sialodochoplasty;  primary  or  simple. 

42505 

4 

4     Rastic  repair  salivary  duct  sialodochoplasty;  secondary  or  complicated 

42507 

4 

2     Parotid  duct  diversion,  t>ilateral  (Wilke  type  procedure). 

42508 

4 

3     Parotid  duct  diversion,  bilateral  (Wilke  type  procedure);  with  excision  of  one  submandibular  gland. 

42509 

4 

3     Parotid  duct  diversion,  bilateral  (Wilke  type  procedure);  with  excision  of  both  submandibular  glands. 

Ottier  procedures 

42600 

1 

1     Oosure  salivary  fistula. 

42665 

1 

1     Ligation  salivary  duct  intraoral. 
Pharynx,  adenoids,  and  tonsils 

Incision 

42720 

1 

1     Incision  and  drainage  abscess;  retropharyngeal  or  parapharyngeal,  intraoral  approach. 

42725 

1 

2    Incision  and  drainage  abscess;  retropharyngeal  or  parapharyngeal,  external  apf>roach. 

Excision 

42806 

2 

2     Biopsy;  nasopharynx,  survey  for  unknown  primary  lesion. 

42808 

1 

2     Excision  of  lesion  of  pharynx. 

•42810 

2 

3     Excision  branchial  cleft  cyst  or  vestige;  confined  to  skin  and  subcutaneous  tissues 
5     Excision  branchial  cleft  cyst  or  vestige;  extending  beneath  subcutaneous  tissues. 

•42815 

2 

42860 

2 

3    Excision  of  tonsil  tags. 

42870 

2 

3     Excision  lingual  tonsil  (separate  procedure). 

42880 

2 

5     Excision  nasopharyngeal  lesion  (eg,  fibroma). 

Repair 
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Payment  groups 


CM 


New 


42900. 
42950. 


Other  procedures 
42955 


Endoscopy 
•43200. 
•43202. 
43204... 
•43215. 
•43217. 
43219... 
43220... 
43226  .. 
43227... 


43228. 
43235. 

43239. 

43247. 

43251 . 

43255.. 

43258. 

43260. 
43262.. 

43263. 

43264. 


Manipulation 

43450 

43451 

43453 

43455 

43456 


Enterostomy — external  fistulization  of 

•44340 3 

44345 4 

44346 4 


Endoscopy,  small  bowel  and  s< 

44360 

44361 


44363 

44364. 

44366. 


44369.. 

44380.. 
44382.. 
44388.. 
44389.. 
44390.. 
44391 .. 
44392  . 

Incision 
45000.. 
45005.. 
45020.. 

Excision 
45170.. 
45180.. 
45181.. 

Endoscopy 
45355.. 
45360.. 


:omal 


1  Suture  phamyx  for  wound  or  Injury. 

2  Pharyngoplasty  (plastic  or  reconstaictrve  operation  on  phamyx). 

2    Pfiaryngostomy  (frstulization  of  pharynx,  external  for  feeding). 

Esophagus  ■ 

1  Esophagoscopy,  rigid  or  flexible  rit)eroptic  (specify);  diagnotlic  procedure. 

1  Esophagoscopy,  rigid  or  flexible  fiberoptic  (specify);  tor  biopsy  and/or  collection  of  specimen  by  brushing  or  washing 

1  Esophagoscopy,  rigid  or  flexible  fiberoptic  (specify);  for  injection  sclerosis  of  esophageal  vances. 

1  Esophagoscopy,  rigid  or  flexible  fiberoptic  (specify);  for  removal  of  foreign  body. 

1  Esophagoscopy,  rigid  or  flexMe  fiberoptic  (specify);  for  removal  of  polypoid  lesion(s). 

1  Esophagoscopy,  rigid  or  ftoxibte  ftoeroptic  (specify);  for  insertion  of  plastic  tube  or  stent 

1  Esophagoscopy,  rigid  or  flexible  fiberoptic  (specify);  for  dilation,  direct 

1  Esophagoscopy,  rigid  or  flexible  fiberapttc  (spactfy);  for  inaartion  a(  wire  to  guide  dilation. 

2  Esophagoscopy,  rigid  or  flexible  fiberoptic  (specify);  tor  control  of  hemorrhage  (e.g.,  electrocoagulation  laser  photocoa- 

gulation). 
2    Esophagoscopy.  rigid  or  flexible  riberopOc  (apacKy):  for  ablation  of  tumor  or  mucosal  lesion. 

1  Upper  gastrointestinal  endoscopy  inclwSng  esophagua,  atomach,   and  either  the  duodenum  and/or  jejunum  as 

appropriate;  complex  diagnostic. 

2  Upper  gastrointestinal  endoscopy  includhig  esophagus,  stomach,   and  either  the  duodenum  and/or  jejunum  as 

appropriate;  for  biopsy  and/ or  coUaction  of  specimen  by  brushing  or  washing. 
2    Upper  gastrointestinal  endoscopy  including  esophagus,  stomach,   and  either  the  duodenum  and/or  jejunum  as 

appropriate;  for  removal  of  foreign  body. 
2    Upper  gastrointestinal  endoscopy  including  esophagus,   stomach,   and  either  the  duodenum  and/or  jejunum  as 

appropriate;  for  removal  of  polypoid  leaion(s). 
2    Upper  gastrointestinal   endoscopy  including  esophagus,   stomach,   and  either  the  duoderHim  and/or  jejunum  as 

appropriate;  for  control  of  heiTx>rrhaoe  (e.g.,  electrocoagulation,  laser  photocoagulation). 
2    Upper  gastrointestinal   endoscopy  induing  esophagus,  stomach,  and  either  the  duodenum  and/or  jejunum  as 

appropriate;  for  ablation  of  tumor  or  mucosal  lesion  (e.g..  electrocoagulation,  with  laser  photocoagulation). 
2    Endoscopic  retrograde  cholangiopancreatography  (ERCP),  wHh  or  without  specimen  collection. 
2    Endoscopic  retrograde  cholangKjpancreatography  (ERCP)  with  or  without  specimen  collection;  for  sphincterotomy/ 

papillotomy. 
2    Endoscopic  retrograde  cholangiopancreatography  (ERCP),  with  or  without  specimen  collection;  for  pressure  measure- 
ment of  sphincter  of  Oddi. 
2    Endoscopic  retrograde  cholangiopancreatography  (ERCP),  with  or  without  specimen  coBection;  for  removal  of  stone(s) 

from  biliary  and/or  pancreatic  ducts. 

1  OHation  of  esophagus,  by  unguided  sound  or  bougie  single  or  muNipia  passes;  initial  session. 

1  Dilation  of  eso|3hagus,  by  ungutded  sound  or  bougie  single  or  multiple  passes;  subsequent  session. 

1  Dilation  of  esoptiagus,  over  guide  wire  or  string. 

2  Dilation  of  esophagus,  by  balloon  or  Stailt  dilator. 

2  Dilation  of  esojihagus,  by  balloon  or  Stari(  dilator,  retrograde. 
Intestines  (except  rectum) 

intestines  (separate  procedure) 

3  Revision  of  colostomy;  simple  (release  of  superfidat  scar). 

4  Revision  of  colostomy;  complicated  reconstruction  in  depth. 
4    Revision  of  cotottomy;  with  repair  of  paracolostomy  Lemia. 

2    Small  intestinal  endoscopy,  enteroscopy  beyond  secorxl  portion  of  duodenum;  diagnostic 

2    Small  Intestinal  endoscopy,  enteroscopy  beyond  second  portion  of  duodenum;  for  biopsy  and/or  collection  of  specimen 

tyy  brualMiig  or  washing. 
2    Small  intestinal  erxloscopy,  enteroacopy  beyond  secorxl  portion  of  duodenum;  for  removal  of  foreign  body. 
2    Small  intestinal  endoscopy,  enteroscopy  beyond  secorxl  portion  of  duodernjm;  for  removal  of  polypoid  lesion(s). 
2    Small  intestinal  endoscopy,  enteroscopy  beryond  second  portion  of  duodenum;  for  control  of  hemonttage  (e.g., 

electroooaguMion.  laaar  phokMoaguiation). 
2    Smal  intaatinal  andoacopy,  emaroecopy  bayond  sacond  portion  of  duodenum;  for  ablation  of  tumor  or  mucosal  lesion 

(e.g.,  laser). 
1    Fibaroptic  Haoacopy  through  stoma. 

1     Fibarop«ic  ilaoaoopy  through  noma;  with  biopsy  and/or  collection  of  specimen  by  bnjshing  or  washing. 
1     Fiberoptic  colonoscopy  through  colostomy. 

1     Fiberoptic  colonoscopy  through  colostomy;   for  biopay  and/or  collection  of  specimen  by  brushing  or  washing. 
1     Fiberoptic  colonoscopy  through  colostomy;  tor  removal  o(  foreign  body. 

1     Rberoptic  colonoacopy  through  colostomy;  lor  control  of  hamorrfiage  (e.g.,  electrocoagulation,  laser  photocoagulation). 
1     Fiberoptic  colonoscopy  through  colostomy;  tor  removal  of  polypoid  leaion(s). 

Rectum 

1  Transrectal  drainage  of  pelvic  abscess.. 

2  Incision  and  drainage  of  submucosal  abscess,  rectum. 

2    Incision  and  drainage  of  daap  supralavalor,  pelviraclal,  w  retrorectal  abscess. 

2  Excision  of  rectal  tumor,  simple,  transanal  approacK 

3  Excision  and/or  electrodeeiccation  of  malignant  tumor  of  rectum,  trartsanal  approach;  panabve. 

3    Excision  and/or  electrodesiccation  of  malignant  tunw  of  rectum,  transanal  approach;  therapeutic. 


Colonoscopy,  with  standard  sigmoidoscope,  transabdominal  via  colotomy.  single  or  multiple. 
Colonoscopy,  fiberoptic,  beyond  25  cm  to  splenic  flexure;  diagnostic  procedure. 
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Payment  groups 


Old 


New 


45365 

45367 

45368 

45370 

45378 

45379 

45380 

45382 

45385 

Repair 

45500 

45505 

45521 

45560 

Manipulation 

45900 

•45910... 
45915 


Incision 

46000... 
46040... 
46045.... 
•46060.. 
46080.... 

Excision 

46200.... 

46211... 

•46250.. 

•46255.. 
I  •46257. 
I  I       *46258 .. 

46260... 

46261 ... 

•46262. 

•46270. 

•46275. 

•46280. 

46285... 


Introduction 
46750... 
46753... 
46754... 
46760... 

Destmction 
46924... 


46937. 
46938. 


Incision 

1        '47000 . 


Incision 
49000... 

Endoscopy 

•49300. 

•49301. 

49302... 

49303... 

Introduction 
49400... 
48401... 
49420... 
49421 ... 
49425... 
49426... 


Repair 

•49505. 
•49510. 


2 
2 
2 

2 
2 

2 
2 
3 
3 
3 
3 
2 
2 
2 
2 
2 
2 
2 


1     Colonoscopy,  fiberoptic,  beyond  25  cm  to  splentc  Hexure;  for  biopsy  and/or  collection  ot  specimen  by  brushing  or 

washing. 
1     Colonoscopy,  fiberoptic,  I 
1     Colonoscopy,  fitjeroptic, 

ptiotocoagulation). 

1  Colonoscopy,  fiberoptic, 

2  Colonoscopy,  fiberoptic,  I 
2     Colonoscopy,  fiberoptic, 
2    Colonoscopy,  fiberoptic, 
2     Colonoscopy,  fiberoptic  I 

tion). 
2    Colonoscopy,  fiberoptic,  beyond  splenic  flexuTB;  tor  removal  of  polypoid  lesion(s). 


1 


beyond  25  cm  to  splenic  flexure;  for  rerrwval  of  foreign  body 
t)eyond  25  cm  to  splenic  flexure;  for  control  of  fiemorrhage  (eg .  electrocoagulation,  laser 

,  beyond  25  cm  to  splenic  flexure;  for  removal  of  polypoid  lesion(s). 

,  beyond  sptenic  Hexure;  diagnostic  procedure. 

,  beyoTKJ  splenic  flexure;  for  remxival  of  foreign  body 
beyond  splenic  flexure;  for  biopsy  and/or  collection  of  specimen  by  brushing  or  washing 
beyond  splenic  flexure;  for  control  of  hemorrhage  (eg.,  electrocoagulation,  laser  photocoagula- 


2  Proctoplastry;  for  stenosis. 

2  Proctoplastry;  for  prolapse  of  mucous  membrane. 

1  Perirectal  injection  of  sclerosing  solution  for  prolapse;  hospital. 

2  Repair  of  retocele  (separate  procedure). 

1  Reduction  of  procidentia  (separate  procedure)  under  anesthesia. 

1  (Dilation  of  rectal  structure  (separate  procedure)  under  anesthesia  other  than  local. 

1  Removal  of  fecal  impaction  or  foreign  txxly  (separate  procedure)  under  anesthesia. 

Anus 

3  Fistulotomy,  subcutaneous. 

3  Incision  arid  drainage  of  ischiorectal  and/or  perirectal  abcess  (separate  procedure). 

2  Incision  arxl  drainage  of  intramural,  intramuscular  or  subnfHicosal  alxiess,  transanal,  under  anesthesia 

2  Incision  arxl  drainage  of  isochiorectal  or  intramural  abcess,  with  fistuleclomy,  submuscular 

3  Sphincterotomy,  anal,  division  of  sphincter  (separate  procedure). 

2  Fissurectomy,  with  or  without  sphincterotomy. 

2  Cryptectomy;  multiple  (separate  procedure). 

3  Hemorroidectomy,  external,  complete. 

3  Henftorroidectomy  internal  and  external,  simple. 

3  Hemorroidectomy  internal  and  external,  simple;  with  fissurectomy. 

3  Hemonoidectomy  internal  and  external  simple;  with  fistulectomy,  with  or  without  fissurectomy 

3  HenKxrtioidectomy,  internal  and  external,  complex  or  extensive. 

4  Hemorrhoidectomy,  internal  and  external,  complex  or  extensive;  with  fissurectomy 

4  Hemorrhoidectomy,   internal  and  external,   complex  or  extensive;   with  fistulectomy,   with   or  without   fissurectomy. 

3  Fistulectomy;  sut>cutaneous. 

3  Fistulectomy;  sut>muscular. 

4  Fistulectomy;  complex  or  multiple. 

1  Fistulectomy;  second  stage. 

Anus 

3  Sphincteroplasty,  anal,  for  incontinerKe  or  prolapse;  adult. 

3  Graft  (Thiersch  operation)  for  rectal  incontinence  and/or  prolapse. 

2  Removal  of  Thiersch  wire  or  suture. 

2  Sphincteroplasty,  anal,  for  incontinence,  adult,  muscle  transplant 


Destruction  of  lesion(s),  anus  (eg,  condyloma,  papilloma,  molluscum  contagiosum,  herpetic  vesicle),  extensive,  any 
method. 
2     Cryosurgery  of  rectal  tumor;  benign. 
2     Cryosurgery  of  rectal  tumor;  malignant. 

Liver 

1  Biopsy  of  liver,  percutaneous  needle. 
Abdomen,  peritoneum,  and  omentum 

4     Exploratory  laparotomy,  exploratory  celiotomy  (separate  procedure). 

2  Peritoneoscopy;  without  tiiopsy. 

3  Peritoneoscopy;  with  biopsy. 

3     Peritoneoscopy  with  guided  transhepatic  cholangiography;  without  biopsy. 

3  Peritoneoscopy  with  guided  transhepatic  cholangiography;  with  biopsy 

1  Pneumoperitoneum;  initial. 

1  Pneumoperitoneum;  sutisequent. 

1  Insertion  of  intraperitoneal  cannula  or  catheter  for  drainage  or  dialysis;  temporary 

1  Insertion  of  intraperitoneal  cannula  or  catheter  for  drainage  or  dialysis;  permanent 

2  Poritoneal-venous  shunt  (eg.,  Le  Veen  shunt). 
2  Revision  of  peritoneal-verKXJS  shunt. 

Hernioplasty,  Hemiorrtiaphy,  Herniotomy 

4  Repair  inguinal  hernia,  age  5  or  over. 

4     Repair  inguinal  hernia,  age  5  or  over  with  orchiectomy,  with  or  without  implantation  of  prosthesis. 
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Payment  groups 
Old  New 


•49515. 
•49520. 
•49525. 
49540... 
•49550. 
49552.. 
•49555. 
•49560. 
•49565. 
49570... 
49575... 
49581 ... 
49590... 


Incision 

50020... 

50040... 
Excision 

50200... 

50205... 
Introduction 

50390... 

50392... 

50393... 

50394... 

50396... 
50398... 
Endoscopy 
50553... 

50559... 

50561... 
50570... 
50572... 
50576... 
50578... 
50580... 


Introduction 
50684... 

50690 ... 

Endoscopy 
50953 

50955... 

50957... 

50959... 

50961... 

50970. 

50972... 

50974... 

50976.. 

50978... 

50980.. 


5  Repair  ir)guinal  hernia,  age  5  or  over:  with  excision  of  hydrocele  or  spermatocele. 

6  Repair  inguinal  hernia,  any  age;  recurrent. 
4  Repair  inguinal  hernia,  any  age;  sliding. 

2  Repair  lumber  hernia. 

4  Repair  femoral  hernia,  groin  incision. 

4  Repair  femoral  hernia,  Henry  approach. 

5  Repair  femoral  hernia,  recurrent,  any  approach. 

4  Repair  ventral  (incisional)  hernia  (separate  procedure). 

4  Repair  ventral  (incisional)  hernia  (separate  procedure);  recurrent. 

4  Repair  epigastric  hernia,  propentoneal  fat  (separate  procedure);  simple. 

4  Repair  epigastric  hernia,  properttioneal  fat  (separate  procedure):  complex. 

4  Repair  umbilical  hernia;  age  5  or  over. 

3  Repair  spigelian  hernia. 

Urinary  system 
Kidney 

2  Drainage  of  penrenal  or  renal  abscess  (separate  procedure). 

3  Nephrostomy,  nephrotomy  with  drainage. 

1     Renal  biopsy,  percutaneous  by  trocar  or  needle. 

3     Renal  biopsy,  percutaneous;  by  surgical  exposure  of  kidney. 

Aspiration  and/or  injection  of  renal  cyst  or  pelvis  by  needle,  percutaneous. 
Introduction  of  intracatheter  or  catfieter  into  renal  pelvis  for  drainage  and/or  injection,  percutaneous. 
Introduction  of  ureteral  catfieter  or  stent  into  ureter  ttwough  renal  pelvis  for  drainage  and/or  injection,  percutaneous. 
Injection  procedure  for  pyelography  (as  nephrostogram,  pyelostogram,  antegrade  pyeloureterograms)  through  nephros- 
tomy or  pyelostomy  tube,  or  indwelling  ureteral  catheter  (separate  procedure). 
Manometric  studies  through  nephrostomy  or  pyelostomy  tube,  or  Indwelling  ureteral  catheter. 
Change  of  nephrostomy  or  pyelostomy  tube. 

Renal  endoscopy  through  established  nephrostomy  or  pyelostomy,  with  or  without  irrigation,  instillation,  or  ureteropyelo- 
graphy, exclusive  of  radiologic  service:  with  ureteral  catheterization. 

Renal  endoscopy  through  established  nephrostomy  or  pyelostomy,  with  or  wlthiout  irrigation,  instillation,  or  ureteropyelo- 
graphy, exclusive  of  radiologic  service;  with  insertion  of  radioactive  substance  with  or  without  biopsy  and/or 
fulguration. 

Renal  endoscopy  through  established  nephrostomy  or  pyelostomy,  with  or  without  irrigation,  instillation,  or  ureteropyelo- 
graphy, exclusive  of  radiologic  service;  with  rerrxjval  of  foreign  body  or  calculus. 

Renal  endoscopy  through  nephrotomy  or  pyelotomy,  with  or  without  irrigation,  instillation,  or  ureteropyelography, 
exclusive  of  radiologic  service. 

Renal  endoscopy  through  nephrotomy  or  pyelotomy,  with  or  without  irrigation,  instillation,  or  ureteropyelography, 
exclusive  of  radiologic  service:  with  ureteral  catheterization. 

Renal  endoscopy  through  nephrotomy  or  pyelotomy,  with  or  without  irrigation,  instillation,  or  ureteropyelography, 
exclusive  of  radiologic  service:  with  fulguration  with  or  without  biopsy. 

Renal  endoscopy  through  nephrotomy  or  pyelotomy,  with  or  wittiout  irrigation,  instillation,  or  ureteropyelography, 
exclusive  of  radiologic  service:  with  insertion  of  radioactive  substance,  with  or  without  tiiopsy  and/or  fulguration 

Renal  endoscopy  through  nephrotomy  or  pyelotomy,  with  or  without  irrigation,  instillation,  or  ureteropyelography, 
exclusive  of  radiologic  service;  with  removal  of  foreign  body  or  calculus. 

Ureter 

Injection  procedure  for  ureterography  or  ureteropyelography  through  ureterostomy  or  indwelling  ureteral  catheter 

(separate  procedure). 
Injection  procedure  for  visualization  of  ilial  conduit  and/or  ureteropyelography,  exclusive  of  radiologic  service  (separate 

procedure). 

Ureteral  endoscopy  through  established  ureterostomy,  with  or  without  irrigation,  instillation,  or  ureteropyelography, 

exclusive  of  radiologic  service;  with  ureteral  catheterization. 
Ureteral  endoscopy  through  establisfied  ureterostomy,  with  or  without  irrigation,  instillation,  or  ureteropyelography, 

exclusive  of  radiologic  service:  with  biopsy. 
Ureteral  endoscopy  through  established  ureterostomy,  with  or  without  irrigation,  instillation,  or  ureteropyelography, 

exclusive  of  radiologic  service:  with  fulguration,  with  or  without  biopsy. 
Ureteral  endoscopy  through  established  ureterostomy,  with  or  without  irrigation,  instillation,  or  ureteropyelography, 

exclusive  of  radiologic  service;  with  insertion  of  radioactive  substance  with  or  witfiout  biopsy  and/or  fulguration  (not 

including  provision  of  material). 
Ureteral  endoscopy  through  established  ureterostomy,  with  or  without  irrigation,  instillation,  or  ureteropyelography, 

exclusive  of  radiologic  service;  with  removal  of  foreign  tx}dy  or  calculus. 
Ureteral  endoscopy  through  ureterotomy,  with  or  witfiout  irrigation,  instillation,  or  ureteropyelography,  exclusive  of 

radiologic  service. 
Ureteral  endoscopy  through  ureterotomy,  with  or  without  irrigation,  Instillation,  or  ureteropyelography,  exclusive  of 

radiologic  service;  with  ureteral  catheterization. 
Ureteral  endoscopy  through  ureterotomy,  with  or  without  irrigation.  Instillation,  or  ureteropyelography,  exclusive  of 

radiologic  service;  with  t>iopsy. 
Ureteral  endoscopy  through  ureterotomy,  with  or  without  irrigation,  instillation,  or  ureteropyelography,  exclusive  of 

radiologic  service:  with  fulguration,  with  or  without  biopsy. 
Ureteral  endoscopy  through  ureterotomy,  with  or  witfiout  irrigation,  Instillation,  or  ureteropyelography,  exclusive  of 

radiologic  service;  with  insertion  of  radioactive  substance,  with  or  without  biopsy  and/or  fulguration  (not  including 

provision  of  materal). 
Ureteral  endoscopy  through  ureterotomy,  with  or  without  irrigation,  instillation,  or  ureteropyelography,  exclusive  of 

radiologic  service;  with  removal  of  foreign  tKxJy  or  calculus. 
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Payment  groups 

1 

CNd             New 

Bladder 

Incision 

51005...:. 

1 

1     Aspiration  of  bladder;  by  trocar  or  intracatheter 

1     Aspiration  of  Madder,  witti  insertion  of  suprapubK  catheter 

51010 

1 

Introduction 

51600 

1 

1     Injection  procedure  tor  cystography  or  voiding  urethrocystography 

51605 

1 

1     Injection  procedure  and  placement  of  chain  for  contrast  and/or  cham  urethrocystography. 

51610 

1 

1     Injection  procedure  for  retrograde  urettvocystography. 

51710  

1 

1     Change  of  cystostomy  tube;  complicated. 
Bladder 

Repair 

* 

51865  . 

4 

4     Cystorrhaphy,  suture  of  bladder  wound,  injury  or  rupture,  complicated 
4    Closure  of  vesicovaginal  fistula,  abdominal  approach. 
Ureter 

urethroscopy  notes 

51900 

4 

Endocopy-cystoscopy,  urettiroscopy  cysU 

•52000 

1 

2    Cystourethroscopy  (separate  procedure). 

52005 

1 

2     Cystourethroscopy;  with  ureteral  catheterization,  with  or  wittwut  imgation,  instillation,  or  ureteropyelography,  exclusive  of 
radiologic  service. 

52007 

1 

2     Cystourethroscopy;  with  ureteral  catheterization  and  brush  biopsy  of  ureter  and/or  renal  pelvis 

52010 

1 

2     Cystourethroscopy:  with  ejaculatory  duct  catheterization,  with  or  without  irrigation,  instillation,  or  duct  radiography, 
exclusive  of  radiologic  service. 

Bladder 

Transurethral  surgery  (urethra,  and  bladder)                                                                                                                                                                                                       | 

52204 

3 

2     Cystourethroscopy,  with  biopsy. 

52214 

3 

2     Cystourethroscopy,  with  fulguration  (including  cryosurgery  or  laser  surgery)  of  trigone,  bladder  neck,  prostatic  fossa, 
urethra,  or  (periurethral  glarxls. 

52224 

3 

2     Cystourethroscopy,  with  fulguration  (including  cryosurgery  or  laser  surgery)  or  treatment  of  MINOR  (less  than  0  5  cm) 
lesion(s),  with  or  witfKXit  biopsy. 

52234 

3 

2     Cystourethroscopy,  with  fulguration  (including  cryosurgery  or  laser  surgery)  and/or  resection  of,  SI^ALL  bladder  tumor(s) 
(0.5  to  2.0  cm). 

52235 

3 

3     Cystourethroscopy,  with  fulguration  (including  cryosurgery)  and/or  resection  of;  MEDIUM  bladder  tumor(s)  (2  0  to  5  0 

cm). 
3     Cystourethroscopy,  with  fulguration  (including  cryosurgery)  and/or  resection  of;  LARGE  bladder  tumor(s) 

52240 

3 

52250 

3 

4     Cystourethroscopy  with  insertion  of  radioactive  substance,  with  or  without  biopsy  or  fulguration 

52260 

3 

2     Cystourethroscopy,  with  dilation  of  bladder  for  interstitial  cystitis;  general  or  conduction  (spinal)  anesthesia. 

52270 

3 

2     Cystourethroscopy  with  internal  urethrotomy;  female. 

52275 

3 

2     Cystourethroscopy  with  internal  urethrotomy;  male. 

52276 

3 

2     Cystourethroscopy  with  direct  vision  internal  urethrotomy 

52277 

3 

2     Cystourethroscopy,  with  resection  of  external  sphincter  (sphincterotomy). 

52281 

3 

2     Cystourethroscopy,  with  calibration  and/or  dilation  of  urethral  stncture  or  stenosis,  with  or  without  meatotomy  and 
injection  procedure  for  cystography,  male  or  female. 

52283 

3 

2     Cystourethroscopy,  with  steroid  Injection  Into  stricture. 

52285 

3 

2     Cystourethroscopy  for  treatment  of  the  female  urethral  syndrome  with  any  or  all  of  the  following  urettiral  meatotomy. 
urethral  dilation,  Internal  urethrotomy,  lysis  of  urethrovaginal  septal  fibrosis,  lateral  incisions  of  the  bladder  neck,  and 
fulguration  of  polyp(s)  of  urethra,  bladder  neck,  and/or  tngone. 

52290 

3 

2     Cystourethroscopy;  with  ureteral  meatotomy,  unilateral  or  bilateral. 

52300 

3 

2     Cystourethroscopy;  with  resection  or  fulguration  of  ureterocele(s),  unilateral  or  bilateral. 

52305 

3 

2    Cystourethroscopy;  with  incision  or  resection  of  orifice  of  bladder  diverticulum,  single  or  multiple 

52310 

4 

2    Cystourethroscopy,  with  removal  of  foreign  body  calculus  or  ureteral  stent  from  urethra  or  bladder,  simple 

52315 

4 

2     Cystourethroscopy,  with  removal  of  foreign  body  calculus  or  ureteral  stent  from  urethra  or  bladder,  complicated 

52317 

4 

1     Litholapaxy:  crushing  of  fragmentation  or  calculus  by  any  means  In  bladder  and  removal  of  fragments,  simple,  small 
(less  than  2.5  cm). 

52318    ..  .. 

4 

2     Litholapaxy:   crushing  of  fragmentation  of  calculus  by  any  means  in  bladder  and  removal  of  fragments,   simple, 
complicated  or  large  (over  2.5  cm). 

52320 

4 

5    Cystourethroscopy  (including  ureteral  catherization);  with  removal  of  ureteral  calculus. 

52330 

4 

2     Cystourethroscopy  (Including  ureteral  catherization);  with  manipulation,  without  removal  of  ureteral  calculus. 

52332 

4 

2     Cystourethroscopy,  with  Insertion  of  indwelling  ureteral  stent  (e.g.,  Gibtx)ns  of  double-J  type) 

52335 

3 

2     Cystourethroscopy,  with  ureteroscopy  and/or  pyeloscopy  (includes  dilation  of  the  ureter  by  any  method) 

Transuretheral  Surgery  (vesical  neck  and  prostate) 

52340 

3 

3     Cystourethroscopy  with  Incision,  fulguration,  or  resection  of  bladder  neck  and/or  posterior  urethra  (congenital  valves. 

1         52500 

obstructive  hypertrophk;  mucosal  folds). 

3 

3     Transurethral  resection  of  bladder  neck  (separate  procedure). 

Transurethal  surgery  (uretha  and  bladder) 

52601 

4 

3     Transurethral  resection  of  prostate,  Inckiding  control  of  postoperative  bleeding,  complete  (vasectomy,  meatotomy, 
cystourethroscopy,  urethral  calibration  and/or  dilation,  and  internal  urethrotomy  are  included). 

52606 

1     Transurethral  fulguration  for  postoperative  bleeding  occurring  after  the  usual  follow-up  time. 

52612 

2     Transurethral  resection  of  prostate;  first  stage  of  two-stage  resection  (partial  resection) 

52614 

1     Transurethral  resection  of  prostate;  second  stage  of  two-stage  resection  (resection  completed) 

52620 

1     Transurethral  resection;  of  residual  obstructive  tissue  after  90  days  postoperative 

52630 

2     Transurethral  resection;  of  regrowth  of  obstaictive  tissue  longer  than  one  year  postoperative 

52640 

2     Transurethral  resection;  of  postoperative  bladder  neck  contracture. 

52650 

2     Transurethral  cryosurgical  removal  of  prostate  (postoperative  Imgations  and  aspiration  of  sloughing  tissue  included) 

52700 

2     Transurethral  drainage  of  prostatic  abscess. 

Urethra 

Incision 

1     Urethrotomy  or  urethrostomy,  external  (separate  procedure);  pendulous  urethra                                                               y 

53000 

2 

53010 

2 

1     Urethrotomy  or  urethrostomy,  external  (separate  procedure);  perineal  urethra,  external 

53020 

2 

1     Meatotomy,  cutting  of  meatus  (separate  procedure);  except  infant 

31900 
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Payment  groups 
Old  New 


53040 

Excision 

53220 

53230 

53235 

53240 

53265 

53275 

Repair 

53400 

53405 

53410 

53420 

53425 

53430 

53440 

53447 

53449 

53450 

53460 

Suture 

53502 

53510 

53515 

53520 

Manipulation 

•53600... 

•53601 ... 

•53605  .. 

•53620. 
•53621  ... 
•53660... 
•53661  ... 
•53665... 


Incision 

54001 .... 
Excision 

54105.... 

54110... 

54115.... 

54120.... 

54125.... 

54152.... 

54161... 
Introduction 

54205  ... 

54220... 

54230... 
Repair 

54440... 

Excision 

54505... 

54506... 

54510... 

•54520.. 

•54521 .. 

54530... 
Repair 

54670..., 

54680... 

Excision 

54700... 

54820... 

54830  .. 

•54840. 

54860... 

54861 ... 
Repair 

54900... 

54901 ... 


2  Drainage  of  deep  penurethral  abscess 

2  Excision  or  (uiguration  of  carcinoma  of  urethra. 

2  Excision  of  urethral  diverticulunn  (separate  procedure),  female. 

3  Excision  of  urethral  diverticulum  (separate  procedure):  male. 
2  Marsupialization  of  urethral  diverticulum,  male  or  female. 

2  Excision  or  fulguration;  urethral  caruncle. 

2  Excision  or  fulguration;  urethral  prolapse. 

3  Urethroplasty:  first  stage,  for  fistula,  diverticulum,  or  stricture,  e.g.,  Jofiannsen  type. 
2  Urethroplasty:  second  stage  (formation  of  urethra),  including  uhnary  diversion. 

2  Urethroplasty,  one-stage  reconstruction  of  male  anterior  urethra. 

3  U^ethroplas^/  two-stage  reconstruction  or  repair  of  prostatic  or  membranous  urethra:  first  stage. 

2  Urethroplasty,  two-stage  reconstruction  or  repair  of  prostatic  or  membranous  urethra:  second  stage. 

2  Urethroplasty,  reconstruction  of  female  urethra. 

2  Operation  for  correction  of  male  urinary  incontinence,  with  or  without  introduction  of  prosthesis 

1  Removal,  repair  or  replacement  of  inflatable  sptiincter  Including  pump  and/or  reservoir  and/or  cuff. 

1  Surgical  correction  of  hydraulic  abnormality  of  inflatable  sphincter  device. 

1  Urethromeatoplasty,  with  mucosal  advancement. 

1  Urethromeatoplasty,  with  partial  excision  of  distal  urethral  segment  (Richardson  type  procedure). 

2  Urethrorrhaphy,  suture  of  urethral  wound  or  injury,  female. 
2  Urethrorrhaphy,  suture  of  urethral  wourxj  or  injury:  perineal. 

2  UrettHorrhaphy,  suture  of  urethral  wound  or  injury:  prostatomembranous. 

2  Closure  of  urethrostomy  or  urethrocutaneous  fistula,  male  (separate  procedure). 

2  Dilation  of  urethral  stricture  by  passage  of  sound  or  urethral  dilator  male:  initial. 

1  Dilation  of  urettval  stricture  by  passage  of  sound  or  urethral  dilator,  nnale:  subsequent. 

2  Dilation  of  urethral  stricture  of  vesical  neck  by  passage  of  sound  or  urethral  dilator,  male,  general  or  conduction  (spinal) 

anesttiesia. 

1  Dilation  of  urethral  stricture  by  passage  of  filiform  and  follower,  male:  Initial. 

1  Dilation  of  urethral  stricture  by  passage  of  filiform  and  follower,  male:  subsequent. 

1  Dilation  of  female  urethra  including  suppository  and/or  instillation:  initial. 

1  Dilation  of  female  urethra  including  suppository  and/or  instillation;  subsequent. 

1  Dilation  of  female  urethra,  general  or  conduction  (spinal)  anesthesia. 

Male  genital  system 
Penis 

2  Slitt:r3  of  prepuce,  dorsal  or  lateral,  (separate  procedure);  except  newborn. 

1  Biopsy  of  penis:  deep  structures. 

2  Excision  of  penile  plaque  (Peyronie  disease) 

1  Removal  foreign  body  from  deep  penile  tissue  (eg.,  plastic  implant). 

2  Amputation  of  penis:  partial. 

2  Amputation  of  penis;  complete. 

1  Circunncision,  clamp  procedure;  except  newborn. 

2  Circumcision,  surgical  excision  other  than  clamp  or  dorsal  slit;  except  newtx)rn. 

1  Injection  procedure  for  Peyronie  disease;  with  surgical  exposure  of  plaque. 

1  Irrigation  of  corpora  cavernosa  for  priapism. 

1  Injection  procedure  for  corpora  cavernosography. 

5  Plastic  operation  of  penis  for  injury. 
Testis 


Biopsy  of  testis,  incisional  (separate  procedure):  unilateral. 

Bilateral. 

Excision  of  local  lesion  of  testis. 

Orcfiiectomy,  simply  (including  suticapsular),  with  or  wittiout  testicular  prosthesis,  scrotal  or  inguinal  approach;  unilateral. 

Orchiectomy,  simple  (including  subcapsular),  with  or  without  testicular  prosthesis,  scrotal  or  inguinal  approach;  bilate-al. 

Orchiectomy,  radical,  for  tumor:  inguinal  approach. 

Suture  or  repair  of  testicular  injury. 

Transplantation  of  testls(es)  to  thigh  (because  of  scrotal  destruction) 

Eoididymis 

Incision  and  drainage  of  epididymis,  testis  and/or  scrotal  space  (eg.  abscess  or  hematoma). 

Exploration  of  epididymis,  with  or  wittiout  biopsy. 

Excision  of  local  lesion  of  epididymis. 

Excision  of  spermatocele,  with  or  without  epididymectomy 

Epididymectomy;  unilateral. 

Epididymectomy;  t>ilateral. 

Epididymovasostomy,  anastomosis  of  epididymis  to  vas  deferens,  unilateral 
Epididymovasostomy,  anastomosis  of  epididymis  to  vas  deferens,  bilateral. 

Tunica  Vaginalis 
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Payment  groups 


0(d 


New 


il 


Excision 

•55040. 

•55041. 
Repair 

55060... 
Incision 

55120... 


Excision 

55150... 
Repair 

55175.... 

55180... 

Repair 

55400... 
55401 ... 

Excision 
55500... 
55520... 
•55530. 
55535... 
55540... 


Incision 
55605 

Excision 
55650. 
55651. 
55680. 


IfKision 

•55700. 
•55705. 
55720... 


Perineum 
56000. 


Incision 

56440.. 
Destruction 

56515.. 
Excision 

56740.. 


Incision 

57020 

Excision 

57105 

57130 

Repair 

57268 

Manipulation 

•57400... 

•57410... 
Endoscopy 

•57450... 


Excision 

57520 

Repair 

57720 

Manipulation 

57820 


Excision 
•58120. 


3  Excision  of  hydrocele;  unilateral. 
5     Excision  of  hydrocele;  bilateral. 

4  Repair  of  hydrocele  (Bottle  type). 

2     Removal  of  foreign  txxly  in  scrotum. 
Scrotum 

1     Resection  of  scrotum. 

1  Scrotoplasty;  simple. 

2  Scrotoplasty;  complicated. 

Vas  Deferens 

1     Vasovasostomy,  vasovasorrtiaphy;  unilateral. 

5  Vasovasostomy,  vasovasorrhaphy:  Iwlateral. 

Spermatic  Cord 

3  Excision  of  hydrocele  of  spermatic  cord,  unilateral  (separate  procedure). 

4  Excision  of  lesion  of  spermatic  cord  (separate  procedure). 

4     Excision  of  varicocele  or  ligation  of  spermatic  veins  for  varicocele  (separate  procedure). 

4  Excision  of  varicocele  or  ligation  of  spermatic  veins  for  varicocele;  abdominal  approach. 

5  Excision  of  varicocele  or  ligation  of  spermatic  veins  for  varicocele;  with  hernia  repair. 

Seminal  Vesicles 
1     Vesiculotomy;  complicated. 

1  Vesiculectomy,  any  approach,  unilateral.  . 

2  Vesiculectomy,  any  approach;  bilateral. 

1  Excision  of  Mullerian  duct  cyst. 

Prostate 

2  Biopsy,  prostate;  needle  or  punch,  single  or  multiple,  any  approach. 
2    Biopsy,  prostate;  ir>ctsional  any  approach. 

1  Prostatotomy,  external  drainage  of  prostatic  abscess,  any  approach;  simple. 

Female  Genital  System 
Vagina 

2  Incision  and  drainage  of  perineal  abscess  (nonobstetrtcal). 
Vulva  and  Introitus 

3  Marsupialization  of  Bartholin's  gland  cysL 

3     Destruction  of  lesion(s).  vulva;  extensive,  any  methiod. 

3     Excision  of  Bartholin's  gland  or  cyst. 
Vagina 

2     Colpocentesis  (separate  procedure). 

2    Biopsy  of  vaginal  mucosa;  extensive,  requiring  suture  ^including  cysts). 
2     Excision  of  vaginal  septum. 

2    Repair  of  enterocele,  vaginal  £ipproach  (separate  procedure). 

2    Dilation  of  vagina  under  anesttiesia. 
2     Pelvic  examination  urxler  anesthesia. 

1  Culdoscopy,  diagnostic. 
Cervix  Uteri 

2  Biopsy  of  cervix,  circumferential  (cone),  with  or  without  dilation  and  curettage,  with  or  without  Sturmdorff  type  repair 

3  Trachelorrhaphy,  plastic  repair  of  uterine  cervix,  vaginal  approach. 

3     Dilation  and  curettage  of  cervical  stump. 
Corpus  Uteri 

2    Dllabon  and  curettage,  diagnostic  and/or  therapeutic  (nonobstetrical). 
Ovary 


BEST  COPY  AVAILABLE 
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Payment  groups 


Old 


t4ew 


Excision 

58900 

Endoscopy-Laparoscopy 

•58980 

•58984 

•58985 

•58986 

•58987 


Excision 
60200. 
60220. 
60225. 
60280. 


3  Biopsy  of  ovary,  unilateral  or  txlateral  (separata  procedure). 

4  Laparoscopy  for  visualization  of  pelvic  viscera. 

5  Laparoscopy  for  visualization  of  pelvic  viscera;  with  fulguratlon  of  ovarian  or  peritoneal  lesions. 
4  Laparoscopy  for  visualization  of  pelvic  viscera;  with  lysis  of  adhesiorts. 

4  Laparoscopy  for  visualization  of  pelvic  viscera;  with  biopsy  (single  or  multiple). 

4  Laparoscopy  for  visualization  of  pelvic  viscera;  with  aspiration  (single  or  multiple). 


Endocrine  System 


Thyroid  Gland 


2  Excision  of  cyst  or  adenoma  of  thyroid,  or  transection  of  isttimus. 

2  Total  thyroid  lobectomy,  unilateral. 

3  Total  thyroid  lobectomy,  unilateral;  with  contralateral  subtotal  lobectomy,  including  isthmus. 

4  Excision  of  thyroglossal  duct  cyst  or  sinus. 


Nervous  System 


Skull,  Meninges,  and  Brain 


Puncture  For  Injection, 
61020 


Drainage  or  Aspiration 
1 


61026. 

61050. 
61070. 


Puncture  For  Injection, 

62270 

62273 

62274 

62276 

62277 

62278 

62279 

62288 

62289 


Drainage,  or  Aspira' 
1 
1 
1 
1 
1 
1 
1 
1 
1 


Introduction/Injection  of  Anesthetic  Agent 


Ventricular  puncture  throu^  previous  txjrr  hote,  tontaneOe,  suture,  or  Implanted  ventricular  catheter/reservoir;  without 

injection. 
Verttricular  puncture  through  previous  burr  hote,  fontaneNa,  suture,  or  implanted  ventricular  catheter/reservoir:  with 

Inieclion  of  drug  or  other  substance  for  diagnosis  or  treatment. 
Cistamal  or  latafal  cervical  puncture;  wtttwut  iniectnn  (separate  procedure) 
Puncture  of  shunt  tut>ing  or  reservoir  for  aspiration  or  injection  procedure. 
Spine  and  Spinal  Cord 
n 
Spinal  puncture,  lumbar,  diagnostic. 
Injection,  lumbar  epidural,  of  blood  or  dot  patch. 

Injection  of  anesthetic  substance,  diagnostic  or  ttierapeutic;  subarachnoid  or  subdural,  simple. 
Injection  of  anesthetic  substance,  diagnostic  or  therapeutic;  subarachnoid  or  subdural,  differential. 
Injection  of  anesttietic  sutjstance,  diagnostic  or  therapeutic;  subarachnoid  or  sutxjural,  continuous. 
Injection  of  anesthetic  sutistance,  diagnostic  or  ttterapeutic;  epkjural  or  caudal,  single. 
Injection  of  anesttiebc  substance,  diagrx>stic  or  ttierapeutic;  epidural  or  caudal,  continuous. 

Injection  of  substance  other  than  anesthetic,  contrast,  or  neurolytic  solutions;  subarachnoid  (separate  procedure) 
Injection  of  substance  other  than  anesthetic,  contrast,  or  r>eurolytic  solutions;  epidural  or  caudal. 

Extracranial  Nerves,  Peripheral  Nerves,  and  AutorKimic  Nervous  System 
Nerve  Stock),  Diagrx>siK:  or  Therapeutic 
Somatic  Nen/es 


64408. 

64410. 

64415. 

64417. 

64420 . 

64421. 

64430. 

64442 

64443. 


Injection,  anesthetic  agent;  vagus  nerve. 

Injection,  anesthetic  agent;  ptwenic  nerve. 

Injection,  anesthetic  agent;  brachial  plexus. 

Injection,  anesttietic  agent;  axillary  nerve. 

Injection,  anesttietic  agent;  intercostal  nerve,  single. 

Injection,  anesthetic  agent;  intercostal  nerves,  multiple,  regional  block. 

Injection,  anesthetic  agent;  pudendal  nerve. 

Injection,  anesthetic  agent;  paravertetxal  facet  joint  nerve,  lumbar,  single  level. 

Iniection,  anesthetic  agent,  paravertebral  facet  joint  nerve,  lumbar,  each  additional  level. 

Sympathetic  Nerves 

64510 2  1     Injection,  anesthetic  agent;  stellate  ganglion  (cervical  sympathetic). 

^520 2  1     Injection,  anesthetic  agent;  lumbar  or  thoracic  (paravertebral  sympathetic). 

^530 2  1     Injection,  anesthetic  agent;  celiac  plexus,  with  or  without  radiologic  momtonng. 

Destmction  by  Neurolytic  Agent  (E.G.,  Chemical,  Thermal,  Electrical  Radiofrequency) 

Somatic  Neves 


UMI 
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Payment  groups 

Old             New 

1           64600 2 

1     Destruction  by  neurolytic  agent,  trigeminal  nerve;  supraorbital,  infraorbital,  mental,  or  interior  alveolar  branch 

64605 2 

1     Destruction  by  neurolytic  agent,  trigeminal  nerve;  second  and  third  division  branches  at  foramen  ovale 

64610 2 

1     Destruction  by  neurolytic  agent,  trigeminal  nen/e;  second  and  third  division  branches  at  foramen  ovale  under  radiologic               | 

monitoring. 

64622 2 

1     Destruction  by  neurolytic  agent,  paravertebral  facet  joint  nerve,  lumbar,  single  level 

64630 2 

2    Destruction  by  neurolytic  agent,  pudendal  nerve. 

Explofation,  Neurolysis  or  Nerve  Decompfession  (Neuroplasty) 

•64702 3 

1     Neurolysis;  digital,  one  or  both,  same  digit. 

•64704 3 

1     Neurolysis:  nerve  of  hand  or  foot. 

•64708 3 

2    Neurolysis;  major  peripheral  nerve,  arm  or  leg;  other  than  specified 

64712 3 

2    IMeurolysis,  major  peripheral  nerve,  arm  or  leg;  sciatic  nerve. 

64713 3 

2    Neurolysis  major  peripheral  nerve,  arm  or  leg;  brachial  plexus. 

64714 3 

2    Neurolysis,  major  peripheral  nerve,  arm  or  leg;  lumbar  plexus. 

•64716 4 

3    Neurolysis  and/or  tremsposition;  cranial  nerve  (specify). 

•64718 4 

2    Neurolysis  and/or  transposition;  ulnar  nerve  at  elbow. 

•64719 4 

2    Neurolysis  and/or  transposition;  ulnar  nerve  at  wrist. 

•64721 3 

2    Neurolysis  and/or  transposition;  median  nerve  at  carpal  tunnel. 

64722 3 

1     Decompression;  unspecified  nerve(s)  (speafy). 

64726 3 

1     Decompression;  plantar  digital  nerve. 

64727 4 

1     Internal  neurolysis  by  dissection,  with  or  without  microdissection  (list  separately  in  addition  to  code 
neuroplasty). 

for  pwimary 

Transection  or  Avulsion  of  Nerve 

64732 3 

2     Transection  or  avulsion  of;  supraorbital  nerve. 

64734 3 

2    Transection  or  avulsion  of;  infraort)ital  nenre. 

64736 3 

2    Transection  or  avulsion  of;  mental  nen/e. 

64738 3 

2    Transection  or  avulsion  of;  inferior  alveolar  nerve  by  osteotomy. 

64740 3 

2    Transection  or  avulsion  of;  lingual  nerve. 

64742 3 

2    Transection  or  avulsion  of;  facial  nerve,  differential  or  complete. 

64744 3 

2    Transection  or  avulsion  of;  greater  occipital  nerve. 

64772 3 

2     Transection  or  avulsion  of  other  spinal  nerve,  extradural. 

Excision-Somatic  Nerves 

64774 3 

3    Excision  of  neuroma;  cutaneous  nerve,  surgically  identifiable. 

64776 3 

3     Excision  of  neuroma;  digital  nerve,  one  or  both,  same  digit. 

64778 3 

2    Excision  of  neuroma:  digital  nerve,  each  additional  digit  (list  separeteiy  by  this  number). 

•64782 3 

3     Excision  of  neuroma:  hand  or  foot,  except  digital  nerve. 

64784 3 

3    Excision  of  neuroma:  major  |)eripheral  nerve,  except  sciatic. 

64786 3 

3    Excision  of  neuroma:  sciatic  nerve. 

64787 3 

2     Insertion  of  plastic  cap  on  nerve  end. 

64788 3 

3    Excision  of  neurofibroma  or  neurolemmona:  cutaneous  nerve. 

64790 3 

3    Excision  of  neurofitxoma  or  neurolemmoma;  major  peripheral  nerve. 

64795 3 

2    Biopsy  of  nerve. 

Excision-Sympathetic  Nerves 

1 

1           64802 4 

2     Sympathectomy,  cervical:  unilateral. 

1            64803 4 

3    Sympathectomy,  cervical:  bilateral. 

Nerve  Repair  by  Suture  (Neurorrtiaphy) 

64830 4 

5     Microdissection  and/or  microrepair  of  nerve  (list  separately  in  addition  to  code  for  nen/e  repair). 

64831 4 

4    Suture  of  digital  nerve,  hand  or  foot;  one  nerve. 

64832 4 

1     Suture  of  digital  nerve,  hand  or  foot;  each  additional  digital  nerve. 

64834 4 

2    Suture  of  one  nerve,  hand  or  foot;  common  sensory  nerve. 

64835 4 

3    Suture  of  one  nerve,  hand  or  foot;  median  motor  thenar. 

64836 4 

3     Suture  of  one  nerve,  hand  or  foot;  ulnar  motor. 

64837 4 

1     Suture  of  each  additional  nerve,  hand  or  foot. 

64840 4 

2     Suture  of  posterior  titiial  nerve. 

64856 4 

2    Suture  of  major  penpheral  nerve,  arm  or  leg,  except  sciatic:  including  transportation. 

64857 4 

2    Suture  of  major  peripheral  nerve,  arm  or  leg,  except  sciatic;  without  transportation 

64872 4 

2     Suture  of  nerve;  requiring  secondary  or  delayed  suture  (list  separately  in  addition  to  code  for  primary  neurorrhaphy) 

64874 4 

3    Suture  of  nerve;  requiring  extensive  proximal  mobilization,  or  transposition  of  nerve  (list  separately  in  addition  to  code  lor 

nerve  suture). 

64876 4 

3     Suture  of  nerve;  requiring  shortening  of  bone  of  extremity  (list  separately  in  addition  to  code  for  nerve  suture). 

Neurorrtiaphy  With  Nerve  Graft 

64890 4 

2     Nerve  graft  (Includes  obtaining  graft),  single  strand,  hand  or  foot  up  to  4  cm  length. 

64891 4 

2    Nerve  graft  (includes  obtaning  graft),  single  strand,  hand  or  foot;  more  ttian  4  cm  length. 

64892 4 

2     Nerve  graft  (includes  obtaining  graft),  single  strand,  arm  or  leg:  up  to  4  cm  length. 

64893 4 

2     Nerve  graft  (Includes  obtaining  graft),  single  strand,  arm  or  leg;  more  than  4  cm  length. 

64895 4 

3     Nerve  graft  (Includes  obtaining  graft),  multiple  strands  (cable),  hand  or  foot;  up  to  4  cm  length. 

64896 4 

3     Nerve  graft  (includes  obtaining  graft),  multiple  strands  (cable),  hand  or  foot;  more  than  4  cm  length. 

64897 4 

3    Nerve  graft  (includes  obtaining  graft),  multiple  strands  (cable),  arm  or  leg;  up  to  4  cm  length. 

64898 4 

3    Nerve  graft  (includes  obtaining  graft),  multiple  strands  (caWe),  arm  or  leg;  more  than  4  cm  length 

64901 4 

2     Nerve  graft,  each  additional  nerve;  single  strand. 

64902 4 

2    Nerve  graft,  each  additional  nerve;  multiple  strands  (cable). 

64905 4 

2    Nerve  pedicle  transfer;  first  stage. 

64907 4 

1     Nerve  pedicle  transfer:  second  stage. 

Eye/Ocular  Adnexa 

Eyeball 

Removal  of  Eye 

- 

•65091 4 

3     Evisceration  of  ocular  contents;  without  Implant. 

•65093 4 

6     Evisceration  of  ocular  contents;  with  Implant. 

•65101    4 

3  Enucleation  of  eye:  without  Implant. 

4  Enucleation  of  eye,  with  implant,  muscles  not  attached  to  implant 

•65103 4 
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Payment  groups 


Old 


Hem 


•65105 4 

65110 4 

Secondary  hnptant  procedures 

65130 3 

65135 3 

65140 3 

65150 3 

65155 3 

65175 3 

Removal  of  ocular  foreign  body 

•65230 1 

•65235 1 

65245 4 

65260 4 

65265 4 

Repair  of  Laceration  of  eyet>all 

65272 _.  2 

65280 4 

65285 4 

65290 3 

Excision 

65400 1 

65410 1 

•65420 1 

65426 1 

Keratoplasty 

65710 4 

65720 4 

65725 4 

65730 4 

65740 4 

65745 4 

65750 4 

Incision 

65800 1 

65805 1 

65810 4 

65815 1 

Otfier  procedures 

65865 1 

65870 1 

65875 1 

65880 1 

65900 4 

65920 4 

65930 4 

66020 1 

66030 1 

Excision 

66130 4 

66150 4 

66155 4 

66160 4 

66165 4 

66170 4 

Repair 

66220 4 

66225 4 

Revision  operation  wound 

66250 4 

Iridotomy,  Ihdectomy 

66500 1 

66505 1 

•66600 4 

66605 3 

•66625 4 

•66630 4 

•66635 4 


4  Enucleation  of  eye;  wftti  implant,  musctes  attact)ed  to  implant. 

3  Exenteration  of  orM  (does  not  include  skin  graft),  removal  of  ort>ital  contents;  only. 

3  Insertion  of  ocular  implant  secondary;  after  evisceration,  in  scleral  shell. 

2  Insertion  of  ocular  implant  secondary;  after  enucleation,  muscles  rx>t  attacfied  to  implant. 

3  Insertion  of  ocular  implant  secondary;  after  enucleation,  muscles  attached  to  implanL 

2  Reinsertion  of  ocular  implant  with  or  wittxxit  conjunctival  graft. 

3  Reinsertion  of  ocular  impant;  with  use  of  foreign  material  for  reinforcement  and/or  attachment  of  muscles  (o  Implant. 
1  Removal  of  ocular  implant. 

1  Removal  of  foreign  tx)dy,  intraocular;  from  anterior  cfvamber,  magnetic  extraction. 

2  Removal  of  foreign  body,  intraocular  from  anterior  ctiamt>er,  nonmagnetic  extraction. 

2  Removal  of  foreign  body,  intraocular  from  lens  (wittiout  extraction  lens),  nonmagnetic  extraction. 

2  Removal  of  foreign  t)Ody,  intraocular,  from  posterior  segment,  magnetic  extraction,   anterior  or  posterior  route. 

3  Removal  of  foreign  body,  intraocular,  from  posterior  segment,  nonmagnetic  extraction. 

2  Repair  of  laceration;  conjunctiva,  by  mot>ilization  and  rearrangement  without  hospitalization. 

4  Repair  of  laceration;  cornea  and/or  sclera,  perforating,  not  involving  uveal  tissue. 

4  Repair  of  laceration;  cornea  and/or  sclera,  perforating,  with  reposition  or  resection  of  uveal  tissue. 

3  Repair  of  wound,  extraocular  muscle,  terxlon  and/or  Tenon's  capsule. 

Anterior  Segment — Cornea. 

1  Excison  of  lesion,  cornea  (keratectomy,  lamellar,  parliaO.  except  pterygium. 

2  Biopsy  of  cornea. 

2  Excision  or  transposition  of  pterygium;  without  graft 

5  Excision  or  transposition  of  pterygium;  with  graft. 


Keratoplasty  (corr>eal  transplant),  lameMar  autograft. 
Keratoplasty  (corneal  transplant),  lamellar  homografl,  fresh. 
Keratoplasty  (corneal  transplant),  lamellar  homografl.  preserved. 
Keratoplasty  (cortwal  transplant),  penetrating  (except  in  aphakia);  autograft. 
Keratoplasty  (corneal  tranaptant),  penetrating  (eKcept  in  aphakia);  homografl,  fresh. 
Keratoplasty  (corneal  transplant),  pertetraling  (except  in  aphakia);  homografl,  preserved. 
Keratoplasty  (corneal  transplant),  penetrating,  in  aphakia. 
Antenor  Segment-Anterior  Ctiamber 

Paracentesis  of  anterior  ctiamber  of  eye  (separate  procedure);  with  dugnostic  aspiration  of  aqueous. 

Paracentesis  of  antenor  ctuunber  of  eye  (separate  procedure);  with  therapeutic  release  of  aqueous. 

Paracentesis  of  anterior  chamt>er  of  eye  (separation  procedure);  with  removal  of  vitreous  and/or  discission  of  anterior 

hyak)id  membrane,  with  or  without  air  injectkxi. 
Paracentesis  of  anterior  cfiamt>er  of  eye  (separate  procedure);  with  removal  of  blood,  with  or  vinthout  irrigation  and/or  air 

injectKm. 

Severing  adhesions  of  anterior  segment  of  eye.  incisional  technique  (with  or  without  injection  of  air  or  fiquid)  (separate 

procedure);  goniosynechiae. 
Severing  adhesions  of  anterkx  segment  of  eye,  incisional  techrMque  (with  or  without  injection  of  air  or  bquid)  (separate 

procedure);  anterior  synechiae,  except  goniosynechiae. 
Severing  adheskxis  of  anterior  segment  of  eye,  incisional  techruque  (with  or  without  injectk>n  of  air  or  Uquid)  (separate 

procedure);  posterior  synecfiiae. 
Severing  adhesions  of  anterior  segment  of  eye,  inaskmal  technique  (with  or  without  injectkKi  of  air  or  IqukJ)  (separate 

procedure);  comeovitreal  adt>esions. 
Removal  of  epithelial  downgrowth,  anterkx  chamtier  eye. 
Removal  of  implanted  material,  anterior  segment  eye. 
Removal  of  blood  ctot  anterior  segment  eye. 
Injection,  anterior  chamber  (separate  procedure);  air  or  Uqukj. 
Injection,  anterior  cliamt>er  (separate  procedure);  medKatnn. 

Anterior  Segment— Anterior  Sclera 


Exdsnn  of  lesnn, 

Fistukzaiion  al  aclera  for  glaucoma;  trephination  with  iridectomy. 

Fistulizatkxi  o(  solera  tor  glaucoma;  thermocaularizainn  with  iridectomy. 

Fistulizaiion  of  sclera  for  glaucoma;  sclerectomy  with  punch  or  scissors,  with  iridectomy. 

Fistulizaton  of  aclera  tor  glauooma;  iridandaiaN  or  iridotaala. 

Fistukzatnn  of  sclera  tor  glaucoma;  trabeculectomy  ab  exiemo. 


2  Repair  of  acleral  staphyloma;  withoul  graft 

3  Repair  of  scleral  staphytoma;  with  graft 


1     Reviskxi  or  repair 

Anterior  segment — iris,  ciliary  body 


of  operative  wound  of  anterior  segment  any  type,  early  or  late,  major  or  mirKH  procedure. 


1  Iridotomy  by  stab  Inciskyi  (separate  procedure);  except  transfixion. 

1  Iridotomy  by  stab  irx^iston  (separate  procedure);  with  transfixion  as  for  iris  bombe. 

3  Iridectomy,  with  corneoscleral  or  corneal  sectton;  for  removal  of  lesion. 

3  Iridectomy  with  corneoscleral  or  corneal  aectkxi;  with  cydectomy. 

3  Iridectomy,  with  corneoscleral  or  corneal  sectton;  peripheral  lor  glaucoma  (separate  procedure). 

3  Iridectomy,  with  corneoscleral  or  corneal  sectkxi;  sector  for  glaucoma  (separate  procedure). 

3  Iridectomy,  with  corneoscleral  or  corneal  sectkjn;  "optk;al"  (separate  procedure). 
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Payment 

groups 

Old 

New 

Repair 

66680 

4 

3     Repair  of  Iris,  ciliary  body  (as  for  Iridodialysis). 

66682 

Destruction 

4 

2    Suture  of  iris,  ciliary  body  (separate  procedure)  vnth  reUieval  of  suture  through  small  incision  (eg..  McCamel  uiUwe). 

66700 

1 

1     Cyclodiathermy;  initial. 

66701 

1 

1     Cyclodiathermy;  subsequent. 

66720 

1 

2     Cyclocryotherapy;  initial. 

66721 

3 

2     Cyclocryotherapy;  subsequent. 

66741 

3 

2    Cyclodialysis;  subsequent. 

66762 

3 

1     Coreoptesty  by  photocoagulafion  (one  or  more  sessions)  (e.g..  for  improvement  of  vision). 
Anterior  segment-lens 

Incision 

•66800 

1 

1     Discission  of  lens  capsule;  incisional  technique  (needlirtg  of  lene);  mtial. 

•66801 

1 

1     Discission  of  lens  capsule;  incisional  technique  (needling  of  lens);  subsequent. 

66821 

1 

2    Discission  of  secondary  membraneous  cataract  ("after  cataract")  and/or  anterior  hyaloid;  laser  surgery  (one  or  more 
stages). 

Removal  cataract 

•66830 

4 

4    Removal  of  secondary  membranous  cataract  ("after  cataract"),  with  corneoscleral  section,  willi  or  wShout  iridectomy 
(iridocapsulotomy.  iridocapsulectomy). 

•66840 

4 

4    Removal  of  lens  material;  aspiration  technique,  one  or  more  stages. 

•66850 

4 

6    Removal  of  lens  material;  phacofragmentation  technique  (mecf^nical  or  ultrasonic,  e.g.,  phacoemulsification),  wrth 
aspiration. 

66915 

4 

2    Expression  of  lens,  linear,  one  or  more  stages. 

•66920 

4 

4     Extraction  of  lens  with  or  without  iridectomy;  intracapstiar.  with  or  without  enzymes. 

•66930 

4 

5     Extractbn  of  lens  with  or  without  iridectomy;  intracapsular,  for  dislocated  lens. 

•66940 

4 

5     Extraction  of  lens  with  or  without  iridectomy;  extracapsular  (other  than  66840,  66850,  6691 5) 

66945 

4 

5    Extraction  of  lens  with  or  without  iridectomy;  in  preserx^e  of  fistulization  bleb  and/or  by  temporal,  mfenor  or 
inferotemporal  route,  intracapsular  or  extracapsular. 

•66983 

5 

6    Intracapsular  cataract  extraction  with  insertion  of  intraocular  lens  prosthesis  (one  stage  procedure) 

66984 

5 

6    Extracapsular  cataract  removal  with   insertion  of  inuaocular  lens  prosthesis   (one  stage   procedure),   manual   or 
phacoemulsification  technique. 

•66985 

4 

5    Insertion  of  intraocular  lens  subsequent  to  cataract  removal  (separate  procedure). 

Posterior  segment-vitreoos 

67005 

4 

3    Removal  of  vitreous,  anterior  approach  (open  sky  technique  or  limbal  incision);  partial  removal 

67010 

4 

3     Removal  of  vitreous,  anterior  approach  (open  sky  technique  or  iimbal  incision);  subtotal  removal  with  mechanical 
vitrectomy  (such  as  VISC  or  Rotoextractor). 

67015 

2 

1     Aspiration  or  release  of  vitreous,  subrebnal  or  choroidal  fluid,  pars  plana  approach  (postenor  sclerotomy). 

67025 

2 

1     Injection  of  vitreous  substitute,  pars  plana  approach  (separate  procedure)  excludes  ar  or  balanced  salt  solutions 

67030 

2 

1     Discission  of  vitreous  strands  (without  removaO,  pars  plana  approach. 

67036 

4 

3    Virectomy,  mechanical,  pars  plana  apprrxtch. 
Posterior  segment-retinal  detachment 

Repair 

67101 

4 

3     Repair  of  retinal  detachment,  one  or  more  sessions,  same  hospitalization,  cryotherapy  or  diathemrry,  »»ith  or  nvithout 
drainage  or  subretinal  fluid. 

67107 

4 

3    Repair  of  retinal  detachment  (one  or  more  stages,  same  hospitalization);  scleral  buckling  (such  as  lamella  excision, 
imbricaton  or  encircling  procedure),  with  or  without  anplant,  may  ndude  procedures  67101-67105 

67108 

4 

3     Repair  of  retinal  detachment  (one  or  more  stages,  same  hospitalization);  with  vitrectomy,  any  method,  with  or  without  air 
tamponade,  may  include  procedures  67101-67107  and/or  removal  of  lens  by  same  technique 

67109 

4 

3    Repair  of  retinal  detachment  (one  or  more  stages,  same  hospitalization);  by  technique  other  than  67101-67108 
2    Removal  of  implanted  material,  posterior  segment,  extraocular. 

67120 

4 

Posterior  segment-other  procedures 

Destructior)-retina,  choroid 

67208 

1 

1     Destruction  of  localized  lesion  of  retina  (e.g.,  manilopathy.  choroidopathy,  small  tumors),  one  oi  more  sessions; 
cryotherapy,  diathermy. 

67218 

1 

3    Destruction  of  localized  lesion,  retina  or  choroid  (e.g.,  choroidopathy),  one  or  more  stages;  radiation  by  imptartfation  of 
source  (includes  removal  of  source). 

67227 

1 

1     Destruction  of  extensive  or  progressive  retinopathy  (e.g.,  diabetic  retinopathy),  one  or  more  sessions,  cryotherapy, 
diathermy. 

Scleral  repair 

67250 

4 

1     Scleral  reinforcement  (separate  procedure);  without  graft 

67255 

4 

2    Scleral  reinforcement  (separate  procedure);  with  graft. 

•67311 

4 

3     Strabismus  surgery  on  patient  not  previously  operated  on,  any  procedure,  any  muscle  (may  include  minor  displacement. 

e.g..  for  A  or  V  pattern);  one  muscle. 

67312 

4 

4     Strabismus  surgery  on  patient  not  previously  operated  on.  any  procedure,  any  muscle  (may  include  minor  displacement, 
e.g..  for  A  or  V  pattern);  two  muscles,  one  or  both  eyes. 

•67313 

4 

5     Strabismus  surgery  on  patient  not  previously  operated  on,  any  procedure,  any  muscle  (may  include  minor  displacement, 
e.g..  for  A  or  V  pattern);  three  or  more  muscles,  and/or  adjustable  suture,  one  or  both  eyes. 

Ocular  adnexa-extraocular  muscles 

67320 

3 

4     Transposition  of  extraocular  muscle  (e.g.,  lor  paretic  muscle),  one  or  more  stages,  one  or  more  musdes.  with 
displacerrtent  of  plane  of  action  nnore  tfian  SmnL 

67331 

3 

4    Strabismus  surgery  on  patient  previously  operated  on,  not  irtvolvirtg  reoperation  of  muscles. 

67332 

Other  procedures 
67350 

3 

4    Strabismus  surgery  on  patient  previously  operated  on;  involving  reoperation  of  muscles. 

3 

1     Biopsy  of  extraocular  muscle. 

Ocular  adnexa-ortxt 

Exploration,  excision 

67400 

4 

2     Orbitotomy  without  tione  flap  (frontal  approach);  lor  exploration,  with  or  without  biopsy. 

67405 

4 

3    Orbitotomy  without  bone  flap  (frontal  approach);  onith  drainage  only. 

67412 

4 

3    Orbitotomy  without  bone  flap  (frontal  approach);  with  renx)wal  of  lesion. 
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Payment  groups 


OW 


New 


67413 4 

67415 1 

Ottier  procedures 

67550 4 

67560 4 

Incision 

67715 1 

Excision  or  removal  of  lesion  involving 

•67801 1 

•67808 1 

67830 3 

67835 2 

Tarsorrhaphy 

67880 1 

67882 3 

Repair  blepharoptosis,  lid  retraction 

67901 1 

67902 3 

67903 3 

67904 3 

67906 3 

67907 3 

67908 1 

67909 1 

Repair  ectropion,  entropion 

•67914 3 

•67916 3 

•67917 3 

•67921 3 

•67923 3 

•67924 3 

Reconstructive  surgery.  t)lepharoplasty 

67935 2 

•67950 2 

67961 3 

67966 3 

67971 3 

67973 3 

67974 3 

67975 3 

Excision,  destruction 

68130 1 

Conjunctivoplasty 

68320 2 

68325 2 

68326 2 

68328 3 

Other  procedures 

68360 2 

68362 2 

Excision 

68500 3 

68505 3 

68510 3 

68520 3 

Excision 

68540 4 

68550 4 

Repair 

•68700 1 

68720 3 

68745 3 

68750 3 

Probing  and  related  procedures 

•68830 1 


5     Orbitotomy  without  k)one  flap  (frontal  approach);  with  removal  of  foreign  txxJy. 

1  Transconjunctival  or  asptrational  biopsy. 

4  Ort>ital  implant  (implant  outside  muscle  cone);  insertion. 

2  Ort>ital  Implant  (implant  outside  muscle  cone);  removal  or  revision. 

Ocular  adnexa-eyelids 

1  Canthotomy  (separate  procedure). 

more  than  skin  (i.e.,  involving  lid  margin,  tarsus,  and/or  palpebral  conjunctiva) 

2  Excision  of  chalazion;  multiple,  same  lid. 

2    Excision  of  cfialazion;  under  general  anesthesia  and/or  requiring  hospitalization,  single  or  multiple. 
2    Correction  of  trictiiasis;  irx^ision  of  lid  margin. 

2  Correction  of  trichiasis;  incision  of  lid  margin,  with  free  mucous  membrane  graft. 

3  Construction  of  intermarginal  adhesions,  median  tarsorrtiaphy,  or  canttxxrhaphy. 

3    Construction  of  Intermarginal  adhesions,  median  tarsorrhaphy,  or  cantfK>rrhaphy;  with  transportation  of  tarsal  plate. 

5  Repair  of  blepharoptosis;  frontalis  muscle  technique  with  suture. 

5    Repair  of  blepharoptosis;  frontalis  muscle  technique  with  fascial  sling  (includes  obtaining  fascia). 

3  Repair  of  blepharoptosis;  (tarso)  levator  resection,  internal  approach. 

4  Repair  of  blepharoptosis;  (tarso)  levator  resection,  external  approach. 

3  Repair  of  blepharoptosis;  superior  rectus  technique  with  fascial  sling  (Includes  obtaining  fascia). 

3  Repair  of  bleptiaroptosis;  superior  rectus  tendon  transplant. 

4  Repair  of  blepharoptosis;  conjunctivo-tarso-levator  resection  (Fasanella-Servat  type). 
3  Reduction  of  overcorrection  of  ptosis. 

3  Repair  of  ectropion;  suture. 

4  Repair  of  ectropion;  blephetroplasty,  excision  tarsal  wedge. 

3  Repair  of  ectropion;  t>lepharoplasty,  extensive  (e.g.,  Kuhnt-Szymanowski  operation). 

4  Repair  of  entropion;  suture. 

4    Repair  of  entropion;  blepharoplasty,  excision  tarsal  wedge. 
4    Repair  of  entropion;  t>lepharoi3lasty,  extensive  (e.g.,  Wheeler  operation), 
involving  more  than  skin  (I.e.,  involving  lid  margin,  tarsus,  and/or  palpebral  conjunctiva) 

1  Suture  of  recent  wound,  eyelid.  Involving  lid  margin,  tarsus,  and/or  palpebral  conjunctiva)  direct  closure;  full  thickness. 

2  Canthoplasty  (reconstnjction  of  canthus). 

3  Excision  arxj  repair  of  eyelid,  involving  lid  margin,  tarsus,  conjunctiva,  canttius,  or  full  thickness,  may  include  preparation 

for  skin  graft  or  peckde  flap  with  adjacent  tissue  transfer  or  rearrangement  up  to  one-fourth  of  lid  margin. 
3    Excision  and  repair  of  eyelkl,  involving  Ik)  margin,  tarsus,  conjunctiva,  or  full  thKkrtess,  may  irK:kide  preparatnn  for  skin 

graft  or  pedicle  flap  with  adjacent  tissue  transfer  or  rearrangement;  over  one-fourth  of  lid  margin. 
3    Reconstruction  of  eyelid,  full  thickness  by  transfer  of  tarsoconjunctival  flap  from  opposing  eyelkj;  up  to  two-thirds  of 

eyelid,  one  stage  or  first  stage. 
3    Reconstructk>n  of  eyelid,  full  thk;kness  by  transfer  of  tarsoconjunctival  flap  from  opposing  eyelkl;  total  eyelid,  lower,  one 

stage  or  first  stage. 
3    Reconstruction  of  eyelid,  full  thickness  by  transfer  of  tarsoconjunctival  flap  from  opposing  eyelkJ;  total  eyelid,  upper,  one 

stage  or  first  stage. 

3  Reconstructkjn  of  eyelid,  full  tfiickness  by  transfer  of  tarsoconjunctival  flap  from  opposing  eyelkj;  second  stage. 

Ocular  adnexa-conjunctiva 
2     Excision  of  lesion,  conjunctiva;  with  adjacent  sclera. 

4  Conjurxrtivoplasty;  with  conjunctival  graft  or  extensive  rearrangement. 

4    Conjunctivoplasty;  with  buccal  mucous  memlxane  graft  (inckides  obtaining  graft). 

4     Conjunctivoplasty,  reconstruction  cul-de-sac;  with  conjurKtival  graft  or  extensive  rearrarigement. 

4    Conjunctivoplasty,  reconstruction  cul-de-sac:  with  buccal  mucous  membrane  graft  (includes  obtaining  graft). 

2    Conjunctival  flap;  bridge  or  partial  (separate  procedure). 

2  Conjunctival  flap;  total  (such  as  Gunderson  thin  flap  or  purse  string  flap). 
Ocular  adnexa-lacrimal  system 

1  Excision  of  lacrimal  gland  (dacryoadenectomy),  except  for  tumor,  total. 

1  Excision  of  lacrimal  gland  (dacryoaderiectomy),  except  for  tumor;  partial. 

1  Biopsy  of  lacrimal  glarxl. 

3  Exciskxi  of  lacrimal  sac  (dacryocystectomy). 


Excision  of  lacrimal  glarx)  tumor  frontal  approach  involving  osteotomy. 
Excision  of  lacrimal  gland  tumor;  frontal  approach. 


Excl8k>n 
69105. 
69110. 


2  Plastic  repair  on  canalKuli. 

3  Dacryocystorhinostomy  (fistulization  of  lacrimal  sac  to  nasal  cavity). 

3  Conjunctivortvnostomy  (fistulizatkm  of  conjurK:tiva  to  nasal  cavity);  wlttraut  tube. 

3  Conjunctivortiinostomy  (fistulizatkxi  of  conjunctiva  to  nasal  cavity);  with  insertk>n  of  tube  or  stent. 

2    Probing  of  nasolacrimal  duct,  with  or  without  irrigation,  unilateral  or  t>ilateral;  with  Insertion  of  tut>e  or  stent  (wittKNjt 
general  anesttiesia). 

Auditory  system 
External  ear 

1     Biopsy  external  auditory  canal. 

1     Exciswn  external  ear;  partial,  simple  repair. 
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Payment  groups 
Old 


New 


69120 3 

69140 2 

69145 2 

69150 4 

Incision 

•69420 1 

69440 3 

69450 3 

Excision 

•69501 4 

Repair 

•69620 4 

•69631 4 

69632 4 

69633 4 

69635 4 

69636 4 

69637 _....  4 

69641 4 

69642 4 

69643 4 

69644 4 

69645 4 

69646 4 

•69650 4 

•69660 4 

69661 4 

69666 4 

69667 4 

69670 4 

69676 4 

69677 4 

Other  procedures 

69700 2 

Other  procedures 

69720 4 

69725 4 

69740 4 

69745 4 

Gynecological  and  obstetrical 

•74741 2 


2  Excision  external  ear,  complete  amputation. 

1  Excision  exostosis(es),  external  auditory  canal. 

3  Excision  soft  tissue  lesion,  external  auditory  canal. 

3  Radical  excision  external  auditory  canal  lesion;  wittiout  neck  dissection. 

Middle  ear 

2  Myringotomy  including  aspiration  and/or  eustachian  tut>e  inflation. 

3  Middle  ear  exploration  through  postauricular  or  ear  canal  inosUxi. 

1  Tympanotysis,  transcanal. 

6    Transmastoid  antrotomy  ("simple"  mastoidectomy). 

2  Myringoplasty  (surgery  confiried  to  drumhead  and  donor  area). 

5     Tympanoplasty  without  mastoidectomy  (including  canalplEisly,  atticolomy  and/or  middle  ear  surgery),  initial  or  revision; 

without  ossicular  chain  reconstruction. 
5    Tympanopleisty  without  mastoidectomy  (including  canalplasty,  atticotomy  and/or  middle  ear  surgery),  initial  or  revision; 

with  ossicular  chain  reconstruction,  e.g.,  postfenestration. 

5  Tympanoplasty  without  mastoidectomy  (including  canalplasty,  atticotomy  and/or  middle  ear  surgery),  initial  or  revision; 

with  ossicular  chain  reconstruction  and  synttietic  prosthesis  (e.g.,  total  ossicular  replacement  prosthesis,  TORP). 

6  Tympanoplasty  with  antrotomy  or  mastoidectomy  (including  canalplasty,  atticotomy.  middle  ear  surgery,  and/or  tymparac 

membrane  repair);  without  ossicular  chain  reconstruction. 
6    Tympanoplasty  with  antrotomy  or  mastoidectomy  (including  canalplasty,  atticotomy,  middle  ear  surgery,  arxl/or  tympanic 

n^mbrane  repair);  with  ossicular  chain  reconstruction. 
6    Tympanoplasty  with  antrotomy  or  mastoidectomy  (including  canalplasty,  atticotomy,  middle  ear  surgery,  arxi/or  tympanic 

membrane  repair);  with  ossicular  chain  reconstruction  and  synthetic  prosthesis  (e.g.,  total  ossicular  replaceiment 

prosthesis,  TORP). 
6    Tympartoplasty  with  mastoidectomy  (including  canalplasty,  middle  ear  surgery,  tympanic  membrane  repair);  iwithout 

ossicular  chain  reconstruction. 
6    Tympanoplasty  with  mastoidectomy  (including  canalplasty,   middle  ear  surgery,   tympanic  membrane  repair);  with 

ossicular  chain  reconstruction. 
6    Tympanoplasty  with  mastoidectomy  (including  canalplasty,  middle  ear  surgery,  tympanic  membrane  repair);  with  intact  or 

reconstructed  wall,  witlx>ut  ossicular  chain  reconstructloa 
6     Tymparxjplasty  with  mastoidectomy  (including  canalplasty,  middle  ear  surgery,  tympanic  membrane  repair):  with  intact  or 

reconstructed  canal  wall,  with  ossicular  chain  reconstruction. 
6    Tympanoplasty  with  mastoidectomy  (Including  canalplasty,  middle  ear  surgery,  tympanic  membrane  repair);  radical  or 

complete,  without  ossicular  chain  reconstruction. 
6    Tympanoplasty  with  mastoidectomy  (including  canalplasty,  middle  ear  surgery,  tympanic  men^ane  repair),  radical  or 

complete,  with  ossicular  chain  reconstruction. 
6    Stapes  motiifization. 

5     Stapedectomy  with  reestablishment  of  ossicular  continuity,  with  or  without  use  of  foreign  material. 
5     Stapedectomy  with  reestablishment  of  ossicular  continuity,  with  or  without  use  of  foreign  material,  with  footplate  driU  out 

2  Repair  oval  window  fistula. 

3  Repair  round  window  fistula. 

3     Mastoid  obliteration  (separate  procedure). 

3  Tympanic  neurectomy;  unilateral. 

4  Tympanic  neurectomy;  bilateral. 

External  ear 

3    Oosure  postauricular  fistula,  mastoid  (separate  procedure). 
Middte  ear 

2  Decompression  facial  nerve,  infratemporal;  lateral  to  geniculate  ganglion. 

2  Decompression  facial  nerve,  infratemporal;  including  medial  to  geniculate  ganglion. 

2  Suture  facial  nerve,  infratemporal,  with  or  without  graft  or  decompression;  lateral  to  geniculate  ganglion. 

2  Suture  facial  nerve,  intratemporal,  with  or  without  graft  or  decompression;  including  nnedial  to  geniculate  ganglion. 

Female  genital 
2     Hysterosalpingography;  complete  procedure. 


Addendum  B 

Proposed  Reclassification  of  Certain 
Procedure  Codes 

The  following  procedure  codes  were 
reclassified  from  lower  to  higher 
payment  groups  because  the  cost  data 
placed  them  in  lower  groups  than 
similar  but  less  complex  procedures. 


Procedure  code 


11446.. 
11606.. 


Actual  group 
based  on  cost 


Proposed 
group 


Procedure  code 

Actual  group 
based  on  cost 

Proposed 
group 

11626 

1 
2 

1 
1 
2 
3 
1 
1 
1 
2 
3 
3 
2 
4 

2 

13132 

3 

13152 

3 

14061 

3 

14350  

3 

15515 

4 

15610 ] 

3 

15630 

3 

15755 

3 

20245 

3 

20926  

4 

21338  

4 

21340 

4 

21365 

5 

Procedure  code 


j    Actual  group 
I  based  on  cost 


Proposed 
group 


23150  

1 
1 
2 
1 
2 
1 
2 
3 
2 
1 
1 
1 
1 
2 

4 

24160  

2 

25023 

f> 

25263 

2 

25310  

3 

25320  

3 

25628   

3 

26124   

4 

26205 

3 

26474 

2 

26650  

2 

26686  

3 

27305 

2 

27792 

3 
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Procedure  code 

Actual  group 
based  on  cost 

Proposed 
group 

28011 

28122 

5 

2 
3 

28175 

3 

28755 

4 

28760 

4 

28825 

2 

30450 

6 

31031 

3 

31535 

2 

37760 

3 

42120 

4 

43251 

2 

45020 

2 

46060 

2 

46262 

4 

49525 

4 

49575 

4 

52601 

3 

55535 

4 

65710 

6 

65745 

6 

65815 

2 

65875 _ 

66225 

4 
3 

66630 

3 

67412 

3 

67906 

3 

67924  .. 

4 

67966 

3 

68362 

2 

69150...  . 

3 

69632 

5 

69637 

6 

69641 

6 

The  following  procedure  codes  were 
reclassified  into  lower  payment  groups 
because  the  cost  data  placed  them  in 
higher  groups  than  similar  but  more 
complex  procedures. 


UMI 


Procedure  code 

Actual  group 
t>asedoncost 

Proposed 
group 

11600.  ... 

2 

11620.. 

11622 

11624.. 

11640 

11771 

3 

12036 

2 

12056 

2 

14041 

3 

14300 

4 

15220 

2 

15221 

2 

15505.. 

3 

15510 

4 

15600 

3 

15720 

2 

19101 

3 

20240 

2 

20900 

3 

20902 

4 

21310 

2 

21453 

3 

21480 

1 

23000 

2 

23020 

2 

23066  ..   . 

2 

23180 

4 

23515 

3 

24075.. . . 

2 

24120 

3 

24130 

3 

24340 

3 

24351 

3 

24352 

3 

Procedure  code 

Actual  group 
based  on  cost 

Proposed 
group 

24515 

S 
5 

4 

24575 

3 

24585 

4 

24665 

4 

25028 

1 

25100 

2 

25150. 

2 

25265 

3 

25274 

4 

25312 

4 

25515 

3 

25535 _ 

25575 

1 
3 

25605 

3 

25620 

3 

25635 

1 

26215 

3 

26230 

2 

26392 

3 

26410 

3 

26433 

3 

26434 

3 

26455 

3 

26460 

3 

26471 

2 

26480 

3 

26483 

3 

26485 

2 

26499 

3 

26516 

1 

26525  . 

3 

26685 

3 

26710 

2 

26730 

2 

26744 

2 

26841 

4 

26843 

3 

26860 

3 

26861 

2 

26862 

4 

27420 

3 

27635 

3 

27640 

2 

27654...  . 

3 

27664 

2 

27675 

2 

27685 

3 

27686 

3 

27756 

3 

27766 

3 

28110 

3 

28111 

3 

28113 

3 

28173 

3 

28200 

3 

28206. 

3 

28225 

1 

28240 

3 

28250 

3 

28260 

3 

28299 

5 

28405 

2 

28465 

3 

28500 

3 

28675 

3 

28820 

2 

29874 

3 

29881 

3 

30125 

2 

31070 

2 

31510 

2 

31515... 

1 

31525 

1 

37700 

2 

37701 

3 

37720 

3 

37730 

3 

38731 

3 

38305 

2 

38760 

2 

40500 

2 

Procedure  code 

■ 
Actual  group 
based  on  cost 

Proposed 
group 

40510 

3 
6 
3 
6 
2 
3 
6 
3 
2 
2 
3 
5 
6 
5 
6 
3 
S 
4 
3 
3 
3 
4 
9 
5 
3 
3 
3 
5 
5 
2 
4 
3 
3 
2 

i 
i 

• 
s 

3 

4 
3 
4 
3 
3 
Z 
3 
4 
4 
4 
3 
• 
5 
3 
4 
6 
S 
4 

e 

6 

1 
5 

S 
3 
3 
4 
4 
5 
4 
4 
4 
6 
5 
6 
5 
S 
3 
3 
3 
6 

e 
• 

2 

40654 

3 

40814 

2 

40844  

5 

41000 

1 

42106..  . 

2 

42107 

2 

42325 

2 

42665. 

1 

43202 

1 

43215 

f 

46250 

3 

46260 

3 

46275 

3 

46750 

3 

46924 

1 

49300 

2 

49590 

3 

51010 

1 

52010      

2 

52224  

2 

52235 

3 

52270 

2 

52275 

2 

52285 

2 

52310 

2 

52315 

2 

52330 

2 

52340 

3 

53020 

1 

53230 

2 

53410 

2 

53520 

2 

54115 

1 

54152... 

1 

55150 

1 

55400    

1 

60220 

2 

64702 

1 

64704 

1 

64708 

2 

64718 

2 

64719 

2 

64721 

2 

64722 

1 

64726  . 

1 

64732 

2 

64788 

3 

64832 

1 

64834  

2 

64835 

3 

64836 

3 

64872 

2 

64890 

2 

64895 

3 

65091 

3 

65101  .     .  . 

3 

65103 

4 

65130 

3 

65150 

2 

65280 

4 

65865 

1 

66150 

2 

66155 

2 

66160 

2 

66500 

1 

66600 

3 

66625 

3 

66635 

3 

66721 

2 

67005 

3 

67107 

3 

67320 

67331 

67332 

67801 

67830 

67835 

2 

67975 

3 

68326 

4 

68750 

3 
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Procedure  code 

Actual  group 
based  on  cost 

Proposed 
group 

69661. 

6 

5 

Addendum  C 

Table  A.— Wage  Index  for  Urban 
Areas 


Urban  Area  (Ck>nstituent  counties  or 
county  equivalents) 


Wage 
Index 


Abilene,  TX 

Taylor,  TX 
Aguadilla,  PR 

Aguada,  PR 

Aguadilla,  PR 

Isabella.  PR 

Moca,  PR 
Akron,  OH 

Portage.  OH 

Summit,  OH 
Alt)any,  GA 

Dougherty,  GA 

Lee,  GA 
Albany-Schenectady-Troy,  NY... 

Albany,  NY 

Greene,  NY 

Montgomery,  NY 

Rensselaer,  NY 

Saratoga,  NY 

Schenectady.  NY 
Albuquerque,  NM 

Bernalillo.  NM 
Alexandna,  LA 

Rapids,  LA 
Allentown-Bethlehem,  PA-NJ 

Warren,  NJ 

Cartx>n,  PA 

Lehigh,  PA 

Northampton,  PA 
Altoona,  PA 

Blair,  PA 
Amarillo.  TX 

Potter.  TX 

Randall,  TX 
Anaheim-Santa  Ana,  CA 

Orange.  CA 
Anchorage,  AK 

Anchorage,  AK 
Anderson,  IN 

Madison,  IN 
Anderson,  SC 

Anderson,  SC 
Ann  Art)0r,  Ml 

Washtenaw,  Ml 

Anniston,  AL 

Calhoun,  AL 
Appleton-Oshkosh-Neenah,  Wl. 

Calumet,  Wl 

Outagamie,  Wl 

Winnebago,  Wl 
Arecibo,  PR 

Arecibo,  PR 

Camuy,  PR 

Hatilk),  PR 

Ouebradillas.  PR 
Asheville,  NC 

Buncombe,  NC 
Athens.  GA 

Qarke,  GA 

Jackson,  GA 

Madison,  GA 

Oconee,  GA 
Atlanta.  GA 

Barrow,  GA 

Butts,  GA 

Cherokee.  GA 

Clayton,  GA 

Cobb,  GA 


0.8335 
.4624 

1  0023 
.7748 
.8702 


1.0188 
.8182 
.9858 

.9474 
.9326 

1.2031 
1.4619 
.9175 
.7839 
1.1723 
.7847 
.9792 

.4401 

.8501 
.7710 

.9196 


Table  A.— Wage  Index  for  Urban 
Areas — Continued 


Urban  Area  (Constituent  counties  or 

Wage 

county  equivalents) 

index 

Coweta,  GA 

De  Kalb,  GA 

Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

Fulton,  GA 

Gwinnett,  GA 

Henry,  GA 

Newton,  GA 

Paulding,  GA 

Rockdale,  GA 

Spalding,  GA 

Walton,  GA 

Atlantic  City,  NJ 

9898 

Atlantic,  NJ 

Cape  May.  NJ 

Augusta,  GA-SC 

.8908 

Columbia,  GA 

McDuffie,  GA 

Richmond,  GA 

Aiken,  SC 

Aurora-Elgin,  IL 

1.0123 

Kane,  IL 

Kendall,  IL 

Austin,  TX 

1  0409 

Hays,  TX 

Travis,  TX 

Williamson,  TX 

Bakersfield,  CA 

1.1114 

Kern,  CA 

Baltinwxe,  MD 

1.0178 

Anne  Arundel,  MD 

Baltimore,  MD 

Baltimore  City.  MD 

Can-oil.  MD 

Hartofd,  MD 

Howard,  MD 

Queen  Annes,  MD 

Bangor,  ME 

8907 

Penobscot,  ME 

Baton  Rouge  LA                

8665 

Ascension,  LA 

East  Baton  Rouge,  LA 

Livingston,  LA 

West  Baton  Rouge,  LA 

Battle  Creek,  Ml 

.9670 

Calhoun,  Ml 

Beaumont-Port  Arthur,  TX 

.9394 

Hardin,  TX 

Jefferson,  TX 

Orange,  TX 

Beaver  County  PA  

1.0368 

Beaver,  PA 

Bellingham.  WA 

1.0823 

Whatcom,  WA 

Benton  Hartxx  Ml        

.8436 

Berrien,  Ml 

Bergen-Passaic,  NJ 

1.0299 

Bergen,  NJ 

Passaic,  NJ 

Billings  MT 

.9756 

Yellowstone,  MT 

Blloxi-Gulfport,  MS 

.8012 

Hancock.  MS 

Harrison,  MS 

Binghamton,  NY 

.9107 

Broome,  NY 

Tioga,  NY 

Birmingham,  AL 

.9226 

Blount,  AL 

Jefferson,  AL 

Saint  Clair,  AL 

Shelby.  AL 

Walker,  AL 

Bismarck,  ND 

.9315 

Table  A.— Wage  Index  for  Urban 
Areas — Continued 


Urban  Area  (Constituent  counties  or 

Wage 

county  equivalents) 

index 

Burleigh,  ND 

Morton,  ND 

Bloomington,  IN 

9215 

Monroe,  IN 

Bloomington-Normal,  IL 

9463 

McLean.  IL 

Boise  City  ID        

9821 

Ada,  ID 

Boston-Lawrence-Salem-Lowell-Brockton, 

MA 

1  0825 

Essex,  MA 

Middlesex,  MA 

Nortdk,  MA 

PlyrTKXJth,  MA 

Suffolk,  MA 

Boulder-Longmont  CO 

1  0717 

Boukter,  CO 

Bradenton  FL     

8796 

Manatee,  FL 

Brazoria,  TX _ 

8333 

Brazoria,  TX 

Bremerton,  WA 

.9407 

Kitsap,  WA 

Bndgeport-Stamford-Norwalk-Dantxjry.  CT... 

1.1230 

Fairfield,  CT 

Brownsville-Harlingen,  TX 

8538 

Cameron,  TX 

Bryan-College  Statksn,  TX 

.9377 

Brazos,  TX 

Buffalo,  NY 

9726 

Erie,  NY 

Burlington  NC             

7548 

Alamance,  NC 

Burlinaton  VT              

9464 

Chittenden,  VT 

Grand  Isle,  VT 

Caguas,  PR 

.4001 

Caguas,  PR 

Gurabo,  PR 

San  Lorenz,  PR 

Aguas  Buenas,  PR 

Cayey,  PR 

Cidra,  PR 

Canton  OH    

.9195 

Carroll,  OH 

Starts,  OH 

Casper  WY               

9842 

Natrona.  WY 

Cedar  Raoids  lA               

9242 

Linn,  lA 

.9141 

Champaign.  IL 

Charleston,  SC 

8467 

Ber1(eley,  SC 

Charleston,  SC 

Dorchester,  SC 

Charleston  WV         

.9757 

Kanawha,  WV 

Putnam,  WV 

Chartotte-Gastonia-Rock  Hill,  NC-SC 

8424 

Cabaniis.  NC 

Gaston,  NC 

Lincoln,  NC 

Mecklenburg,  NC 

Rowan,  NC 

Unk>n,  NC 

York,  SC 

Chartottesville  VA 

8822 

Albermarie.  VA 

CharkJttesville  City,  VA 

Fluvanna.  VA 

Greene.  VA 

Chattanooga,  TN-GA 

.9165 

31510 
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Table  A.— Wage  Index  for  Urban 
Areas — Continued 


Urban  Area  (Constituent  counties  or 
county  equivalents) 


Wage 
index 


Catoosa,  GA 
Dade,  GA 
Walker.  GA 
Hamilton,  TN 
Marion,  TN 
Sequatchie,  TN 

Cheyenne,  WY 

Laramie,  WY 

Chicago,  IL 

Cook,  IL 
Du  Page,  IL 
McHenry,  IL 

Chwo,  CA 

Butte,  CA 

Cincinnati,  OH-KY-IN 

Deartxxn,  IN 
Boone.  KY 
Campbell,  KY 
Kenton.  KY 
Clermont,  OH 
Hamitton,  OH 
Warren,  OH 

Oarksville-Hopkinsville.  TN-KY 

Christian,  KY 
Montgomery.  TN 

Cleveland,  OH 

Cuyahoga,  OH 
Geauga.  OH 
Lake.  OH 
(Medina.  OH 

Colorado  Springs.  CO 

El  Paso.  CO 

Columbia.  MO 

Boone.  MO 

Columbia,  SC 

Lexington.  SC 
Richland.  SC 

Cokjmbus.  GA-AL 

Russell,  AL 
Chirttanoochee.  GA 
Muscogee.  GA 

Columbus.  OH __ 

Delaware.  OH 
Fairfield.  OH 
Franklin.  OH 
Licking.  OH 
Madison,  OH 
Pickaway,  OH 
Unkjn,  OH 

Corpus  Christi,  TX 

Nueces,  TX 
San  Patricio,  TX 

Cumberland,  MO-WV 

Allegany,  MD 
Mineral,  WV 

Dallas,  TX 

Coffin,  TX 
Dallas.  TX 
Denton,  TX 
Ellis.  TX 
Kaufman.  TX 
Rockwall,  TX 

Danville.  VA 

Danville  City,  VA 
Pittsylvania,  VA 
Davenport-Rock  Island-Moline,  lA-IL . 
Scott.  lA 
Henry.  IL 
Rock  Island,  IL 

Dayton-Springfield,  OH 

aarit.  OH 
Greene,  OH 
Miami,  OH 
Montgomery,  OH 

Daytona  Beach.  FL 

Volusia,  FL 
Decatur.  IL 


.8959 
1.1211 

1.1145 
1.0319 


.7485 
1.0826 

1.0047 

1.0378 

.8450 

.7406 
.9296 


.8801 


.8798 


.9565 


.7621 
.9739 

1.0107 

.8545 
.8966 


Table  A.— Wage  Index  for  Urban 
Areas— Continued 


Urban  Area  (Constituent  counties  or 
county  equivalents) 


Macon,  IL 
Denver,  CO 

Adams.  CO 

Arapahoe,  CO 

Denver,  CO 

Douglas,  CO 

Jefferson,  CO 
Des  Moines,  lA 

Dallas,  lA 

Polk,  lA 

Warren.  lA 
DeUoit  Ml 

Lapeer,  Ml 

Livingston,  Ml 

Macomb.  Ml 

Monroe.  Ml 

Oakland.  Ml 

Saint  Qair,  Ml 

Wayne,  Ml 
Dothan,  AL 

Dale,  AL 

Houston.  AL 
Dutxjque,  lA 

Dutxique,  lA 
Duluth,  MN-WI 

SL  Louis.  MN 

Douglas,  Wl 
Eau  aaire,  Wl 

Chippewa,  Wl 

Eau  Oaire,  Wl 
El  Paso,  TX 

El  Paso,  TX 
Elkhart-Goshen,  IN 

Elkhart.  IN 
Elmira.  NY 

Chemung.  NY 
Enid,  OK 

GarfiekJ,  OK 
Erie,  PA 

Erie,  PA 
Eugene-Springfield,  OR 

Lane,  OR 
EvansviHe,  IN-KY 

Posey,  IN 

Vanderburgh,  IN 

Wanick.  IN 

HerxJerson,  KY 
Fargo-Moorhead,  ND-MN 

Qay,  MN 

Cass,  ND 
Fayetteville,  NC 

Cumberland,  NC 
Fayetteville-Springdale.  AR 

Washington.  AR 
Flint,  Ml 

Genesee,  Ml 

Shiawassee,  Ml 
Florerxie,  AL 

Colbert.  AL 
Lauderdale.  AL 

Fkxence,  SC 

Florence,  SC 

Fort  CoWns-Loveland,  CO 

Larimor,  CO 
Fort  Lauderdale-Hollywood-Pompano 

Beach.  FL 

Broward.  FL 

Fort  Myers-Cape  Coral.  FL 

Lee,  FL 

Fort  Pierce,  FL 

M<iilifi,  FL 
St.  Lucie,  FL 

Fort  Smith,  AR-OK 

Crawford,  AR 
Sebastian,  AR 
Sequoyah,  OK 
Fort  Walton  Beach,  FL 


Wage 
Index 


1.1934 


.9824 


1.0911 


.7892 

.9712 
.9477 

.8903 

.8849 
.9142 
.9152 
.9125 
.9488 
1.0353 
.9963 

1.0031 

.7983 

.7494 

1.1458 

.7255 

.7472 
1.0252 

1.0424 

.8989 

1.0052 

.8726 
.8210 


Table  A.— Wage  Index  for  Urban 
Areas— Continued 


Urt>an  Area  (Constituent  counties  or 
county  equivalents) 


Wage 
index 


Okaloosa,  FL 

Fort  Wayne,  IN 

Allen,  IN 
De  Kalb,  IN 
Whitley,  IN 

Fort  Worth-Arlington,  TX 

Johnson,  TX 

Partner,  TX 
Tarrant.  TX 
Fresno,  CA 

Fresrx),  CA 
Gadsden,  AL 

Etowah,  AL 
Gainesville,  FL 

Alachua,  FL 

Bradford,  FL 
Galveston-TexiiS  City,  TX 

Galveston,  TX 
Gary-Hammond,  IN 

Lake,  IN 

Porter,  IN 
Glens  Falls,  NY 

Warren.  NY 

Washington,  NY 
Grand  Forks,  ND 

Grand  Fori(s,  ND 
Grand  Rapkis,  Ml 

Kent,  Ml 

Ottawa,  Ml 
Great  Falls,  MT 

Cascade.  MT 
Greeley,  CO 

Weld,  CO 
Green  Bay,  Wl 

Brown,  Wl 
Greenstxxo-Winston-Salem-High  Point,  NC 

Davkteon,  NC 

Davie.  NC 

Forsyth,  NC 

GuiHord, 

Randolph.  NC 

Stokes,  NC 

Yadkin,  NC 
Greenvine-Spartanburg,  SC 

GreenvHIe,  SC 

Pk*ens,  SC 

Spartanburg,  SC 
Hagerstown,  MD 

Washington.  MD 
Hamilton-Mlddletown,  OH 

Butler,  OH 
Hanisburg-Lebanon-Carlisle.  PA 

Cumberiand,  PA 

Daulphin.  PA 

Let>anon,  PA 

Perry.  PA 
Hartford-Middletown-New       Britain-Bnstol. 
CT 

Hartford.  CT 

Utchfield.  CT 

Middlesex,  CT 

Tolland,  CT 
Hickory,  NC 

Alexander,  NC 

Burke,  NC 

Catawba,  NC 
Honolulu.  HI  

Honolulu,  HI 
Houma-Thibodaux,  LA 

Lafourche,  LA 

Terrelxjnne,  LA 
Houston,  TX 


.9008 

.9475 

1.0978 
.8394 
.8902 

1.0782 
1.0415 

.8889 

.9462 
1.0058 

.9966 

1.0174 

.9692 

.8710 


.8961 

6869 
.9649 
.9907 

10898 

.8335 

1.1343 
.8063 

.9868 
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Table  A.— Wage  Index  for  Urban 
Areas — Continued 


Urban  Area  (Constituent  counties  or 

Wage 

county  equivalents) 

index 

Fort  Bend,  TX 

Hanis.  TX 

Llljerty,  TX 

Montgomery,  TX 

Waller.  TX 

Huntington-Ashland,  WV-KY-OH 

9066 

Boyd,  KY 

Carter.  KY 

Greenup,  KY 

Lawrence,  OH 

Cat)e«,  WV 

Wayne,  WV 

Huntsville.  AL 

8208 

Madison,  AL 

Indianapolis,  IN 

9941 

Boone,  IN 

Hamilton.  IN 

Hancock,  IN 

Hendriclts,  IN 

Johnson,  IN 

Marion.  IN 

Morgan.  IN 

Shelby.  IN 

Iowa  City,  lA 

1  1630 

Johnson,  lA 

Jackson,  Ml 

9445 

Jackson.  Ml 

Jackson,  MS 

8439 

Hinds,  MS 

Madison,  MS 

Rankin.  MS 

Jackson,  TN 

7506 

Madison.  TN 

Jacksonville.  FL 

8923 

Clay,  FL 

Duval,  FL 

Nassau,  FL 

SL  Johns,  FL 

JacksorrviHe,  NC 

7358 

Onstow,  NC 

Janesville-Betoit,  Wl 

8935 

Rock,  Wl 

Jersey  City,  NJ 

1  0599 

Hudson,  NJ 

Johnson  City-Kingspoft-Bristol,  TN-VA 

.8446 

Carter,  TN 

Hawkins,  TN 

Sullivan.  TN 

Unk»i,  TN 

Washington,  TN 

Bristol  City.  VA 

Scott  VA 

Washington.  VA 

Johnstown,  PA 

9060 

Cambria,  PA 

Somerset,  PA 

Joliet,  IL 

1.0507 

Gnjndy,  IL 

Will,  IL 

Jophn,  MO 

.8649 

Jasper.  MO 

Newton,  MO 

Kalamazoo,  Ml 

1.1352 

Kalamazoo,  Ml 

Kankakee,  IL 

8989 

Kankakee,  IL 

Kansas  City,  KS-MO 

1  0064 

Johnson,  KS 

Leavenworth,  KS 

Miami.  KS 

Wyandotte,  KS 

Cass.  MO 

Clay,  MO 

Jackson,  MO 

Lafayette.  MO 

Platte.  MO 

Ray,  MO 

Table  A.— Wage  Index  for  Urban 
Areas— Continued 


Urban  Area  (Constituent  counties  or 
county  equivalents) 


Kenosha,  Wl 

Kenosha,  Wl 
KilleervTemple,  TX 

Bell,  TX 

Coryell,  TX 
Knoxvilte,  TN 

Anderson,  TN 

Bkxint  TN 

Grainger,  TN 

Jefferson,  TN 

Knox,  TN 

Sevier,  TN 

Union,  TN 
Kokoma,  IN 

Howard,  IN 

Tipton,  IN 
LaCrosse,  Wl 

LaCrosse.  Wl 
Lafayette,  LA 

Lafayette.  LA 

SL  Martin,  LA 
Lafayette.  IN 

Tippecanoe,  IN 
Lake  Charles,  LA 

Cak:asieu,  LA 
Lake  County,  IL 

Lake.  IL 
Lakeland-Winter  Haven,  FL 

Polk.FL 
Larx^ster,  PA 

Lancaster,  PA 
Lansing-East  Lansing,  Ml 

Clinton.  Ml 

Eaton.  Ml 

Ingham,  Ml 
Laredo,  TX 

Webb,  TX 
Las  Cruces,  NM 

Dona  Ana.  NM 
Las  Vegas,  NV 

Ctark,  NV 
Lawrence,  KS 

Douglas,  KS 
Lawton,  OK 

Comanche,  OK 
LewistorvAubum,  ME 

Androscoggin,  ME 
Lexington-Fayette,  KY 

Bourbon,  KY 

Clark,  KY 

Fayette,  KY 

Jessamine,  KY 

Scott  KY 

Woodford,  KY 
Uma,OH 

Allen,  OH 

Auglaize,  OH 
Lincoln,  NE 

Lancaster,  NE 
Little  Rock-North  Little  Rock,  AR.. 

Faulkner,  AR 

Lonoke,  AR 

Pulaski,  AR 

Saline.  AR 
Longview-Marshall,  TX 

Gregg,  TX 

Harrison,  TX 
Lorain-Elyria,  OH 

Lorain,  OH 
Los  Angetes-Long  Beach,  CA 

Los  Angeles,  CA 
Louisville,  KY-IN 

Clark,  IN 

Ftoyd, IN 

Harrison,  IN 

Bullitt,  KY 

Jefferson,  KY 


Wage 
index 


1.0384 
.9789 

.8335 


.9352 

.9629 
.9261 

.8736 
.9172 

1.0904 
.8261 
.9866 

1.0251 

.7521 
.8362 
10873 
.9748 
.8579 
.9034 
.9227 


.9233 

.9287 
.9376 

.8037 

.9519 

1.2463 

9520 


Table  A.— Wage  Index  for  Urban 
Areas — Continued 


Urban  Area  (Constituent  counties  or 
county  equivalents) 


Wage 
ifKtex 


Oldham,  KY 

Shelby.  KY 
Lubbock,  TX 

Li*bock,  TX 
Lynchburg,  VA 

Amherst,  VA 

Campbell,  VA 

Lynchburg  City,  VA 
MacorvWamer  Robins,  GA 

Bibb,  GA 

Houston,  GA 

Jones,  GA 

Peach,  GA 
Madison,  Wl 

Dane,  Wl 
Manctiester-Nashua,  NH 

Hillsborough.  NH 

Merrimack,  NH 
MansfieW.  OH 

Rk:hland,  OH 
Mayaguez.  PR 

Anasco,  PR 

CaboRojo,  PR 

Hormigueros,  PR 

Mayaguez.  PR 

San  German.  PR 
McAlleo-Edinburg-Mission,TX 

Hidalgo,  TX 
Medford,  OR 

Jackson,  OR 
Meltxxjme-Titusville,  FL _ 

Brevard.  FL 
Memphis.  TX-AR-MS 

Crittenden,  AR 

DeSoto,  MS 

Shelby.  TN 

Tipton,  TX 
Merced,  CA 

Merced,  CA 
Miami-Hialeah,  FL _ 

Dade.  FL 
Middlesex-Somerset-Hunterdon,  NJ. 

Hunterdon.  NJ 

Mkkjlesex.  NJ 

Somerset  NJ 
Mklland.  TX 

MkJIand,  TX 
Milwaukee,  Wl 

Milwaukee,  Wl 

Ozaukee.  Wl 

Washington.  Wl 

Waukesha.  Wl 
Minneapolis-St  Paul,  MN-WI 

Anoka.  MN 

Carver,  MN 

Chisago,  MN 

Dakota.  MN 

Hennepin,  MN 

Isanti,  MN 

Ramsey,  MN 

Scott  MN 

Wastiington,  MN 

Wnght  MN 

St.  Croix,  Wl 
Mobile,  AL 

Baklwin,  AL 

Mobile,  AL 
Modesto.  CA 

Stanislaus,  CA 
Monmouth-Ocean,  NJ 

MonriKMJth,  NJ 

Ocean,  NJ 
Monroe.  LA 

Ouachita.  LA 
Montgomery,  AL 


9568 
8586 

.8287 

10167 
.9222 

9116 
4842 

7655 
.9701 
.8862 

9644 

10727 

1.0151 

.9837 

1.0576 
10435 

1.1224 


.8319 

1  1049 
9365 

8471 
8173 
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Table  A.— Wage  Index  for  Urban 
Areas — Continued 


Urban  Area  (Constituent  counties  or 
county  equivaJents) 


Autauga,  AL 

Elmore,  AL 

Montgomery.  AL 

Muncie,  IN 

Delaware,  IN 
Muskegon,  Ml 

Muskegon,  Ml 
Naples,  FL 

Collier,  FL 
Nashville,  TN 

Cheattiam,  TN 

Davidson,  TN 

Dickson,  TN 

Rotjertson,  TX 

Rutherford,  TN 

Sumner,  TN 

Williamson.  TN 

WMson,  TN 
Nassau-Suffolk.  NY 

Nassau.  NY 

Suffolk,  NY 
New  Bedford-Fall  River-Attleboro,  MA. 

Bristol,  MA 
New  Haven-Watertxjry-Meriden,  CT 

New  Haven,  CT 
New  Lorxlon-Norwich,  CT , 

New  Lorxjon,  CT 
New  Orleans,  LA 

Jefferson,  LA 

Orleans,  LA 

St  Bernard,  LA 

St.  Charles,  LA 

SL  John  The  Baptist.  LA 

Sl  Tammany,  LA 
New  York,  NY 

Bronx,  NY 

Kings,  NY 

New  York  City, 

Putnam,  NY 

Queens.  NY 

Richmond,  NY 

Rockland.  NY 

Westchester,  NY 
Newark,  NJ 

Essex.  NJ 

Morris.  NJ 

Sussex,  NJ 

UnioaNJ 
Niagara  Falls,  NY 

Niagara,  NY 
Norfolk-Virginia  Beach-Newport  News,  VA. 

Chesapeake  City,  VA 

Gloucester,  VA 

Hampton  City,  VA 

James  Qty  Co.,  VA 

Newport  News  City,  VA 

Norfolk  City,  VA 

Poquoson.  VA 

Portsmouth  City,  VA 

Suffolk  City,  VA 

Virginia  Beach  City,  VA 

Williamsburg  City.  VA 

York,  VA 
Oakland,  CA 

Alameda.  CA 

Contra  Costa.  CA 
Ocala,  FL 

Marion.  FL 
Odessa.  TX 

Ector.  TX 
Oklahoma  City,  OK 


NY 


Wage 
index 


.9565 
.9620 
.9919 
.8878 


1.2359 

.9352 
1.0639 
1.0562 

.9080 


1.3092 


1.0808 

.8492 
.9196 


1.4023 

.8183 

.8919 

1.0065 


Table  A.— Wage  Index  for  Urban 
Areas — Continued 


UMI 


Urban  Area  (Constituent  counties  or 

Wage 

county  equivalents) 

index 

Canadian,  OK 

aevetand,  OK 

Logan.  OK 

McOain.OK 

Oklahoma,  OK 

Pottawatomie,  OK 

Otympia  WA 

1.0349 

Thurston,  WA 

Omaha.  NE-IA 

9822 

Pottawattamie,  lA 

Douglas.  NE 

Sarpy.  NE 

Washington,  NE 

Orange  County,  NY 

.8828 

Orange,  NY 

Orlando,  FL 

.9356 

Orange,  FL 

Osceola.  FL 

Seminoie.  FL 

Owensboro.  KY 

.8360 

Daviess,  KY 

Oxnard-Ventura.  CA 

1.2976 

Ventura.  CA 

Panama  Oty,  FL 

.7882 

Bay,  FL 

Parkersbgrg-Marietta,  WV-OH 

.8828 

Washington.  OH 

Woo<l,WV 

Pascagoula.  MS 

.8929 

Jackson,  MS 

Pensacola.  FL 

.8241 

Escambia.  FL 

Santa  Rosa,  FL 

Peoria.  IL _.. 

.9879 

Peoria,  IL 

Tazewell,  IL 

Woodford,  IL 

Philadelphia,  PA-NJ 

1  0935 

Buriington.  NJ 

Camden,  NJ 

Gkxicester,  NJ 

Bucks.  PA 

Chester.  PA 

Delaware,  PA 

Montgomery.  PA 

Philadelphia.  PA 

1.0079 

Maricopa.  AZ 

Pine  Bluff,  AR 

.7767 

Jefferson,  AR 

Pittsburgh,  PA 

1.0240 

Allegheny,  PA 

Fayette.  PA 

Washington,  PA 

Westmoreland,  PA 

Pmsfiekl,  MA 

9946 

Berttthire,  MA 

Porx»,  PR 

.5513 

Juana  Diaz.  PR 

Ponce,  PR 

Portland.  ME 

.9461 

Cumberland,  ME 

Sagadahoc,  ME 

Yorit,  ME 

Portland,  OR 

1.1292 

Clackamas.  OR 

Multnomah,  OR 

Washington,  OR 

YamhW,  OR 

Portsmouth-Dover-Rochester,  NH 

.9114 

Rockingham,  NH 

Strafford,  NH 

Poughkeepsie,  NY 

.9597 

Dutchess,  NY 

Providence-Pawtucket-Woonsocket.  Rl 

.9811 

Table  A.— Wage  Index  for  Urban 
Areas — Continued 


Urban  Area  (Constituent  counties  or 

Wage 

county  equivalents) 

index 

Bristol,  Rl 

Kent  Rl 

Newport,  Rl 

Providence,  Rl 

Washington,  Rl 

Provo-Orem.  UT 

.9278 

Utah,UT 

Pueblo,  CO 

.9920 

Puebto.CO 

Racine,  Wl 

.9299 

Racine,  Wl 

Raleigh-Durtiam,  NC 

.9274 

Durtiam.  NC 

Franklin,  NC 

Orange,  NC 

Wake,  NC 

Rapid  City,  SD 

.8702 

Pennington,  SD 

Reading.  PA 

.9381 

Beriis,  PA 

Redding,  CA .-. 

1.0779 

Shasta.  CA 

Reno,  NV 

1.1202 

Washoe,  NV 

Richland-Kennewick,  WA 

.9688 

BentoaWA 

Franklin,  WA 

RidunorKl-Petersburg,  VA 

.8897 

Charies  City  Co.,  VA 

ChesterfiekJ,  VA 

Cokxiial  Heights  City,  VA 

Dinwiddie.  VA 

Goochland.  VA 

Hanover,  VA 

Henrico,  VA 

Hopewell  City,  VA 

New  Kent  VA 

Petersburg  City,  VA 

Powhatan.  VA 

Prince  George,  VA 

Rk:hmond  City.  VA 

Riverside-San  Bernardino,  CA 

1.1536 

San  Bernardino,  CA 

Roanoke.  VA. 

.8346 

Botetourt  VA 

Roanoke,  VA 

Roanoke  City,  VA 

Salem  Oty,  VA 

Rochester,  MN 

1.0027 

Olmstead,  MN 

Rochester,  NY 

0.9558 

Livingston,  NY 

Monroe.  NY 

Ontario,  NY 

Orieans.  NY 

Wayne.  NY 

Rockford.  IL 

1.0245 

Boone,  IL 

Winnebago.  IL 

Sacramento,  CA 

1.2140 

Ekiorado,  CA 

Placer.  CA 

Sacranoento,  CA 

Yoto,  CA 

Saginaw-Bay  City-Mkfland.  Ml 

1.0597 

Bay,  Ml 

Mkfland,  Ml 

Saginaw,  Ml 

St  Ckxid,  MN 

.9662 

Benton,  MN 

Sherburne,  MN 

Steams,  MN 

St  Joseph,  MO 

.8811 

Buchanan,  MO 

St  Louis,  MO-IL 

1.0165 

ainton.  IL 
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TABtE  A.— Wage  Iwdex  for  Urban 
Areas— Continued 


Uiban  Area  (Constituent  counties  u 

Wage 

county  equivalents) 

index 

Jersey.  IL 

Uadlson,  IL 

Monroe,  IL 

St.  Clair.  IL 

Franklin.  MO 

Jefferson.  MO 

St  Charles.  MO 

St.  Louis.  MO 

St.  Louis  Qty.  MO 

Se(em.OR 

1  041ft 

Marion.  OR 

PolK,  OR 

Salinas-Seaside-Monterey.  CA ] 

1.2211 

Monterey.  CA 

San  Lake  Oty-Ogden.  UT _ 

.ssoe 

Davis.  UT 

Salt  Lake.  UT 

Wetaef.  UT 

San  Angelo.  TX _ 

.8302 

Tom  Green.  TX 

San  Ar*onio,  TX _ 

JB377 

Bexar.  TX 

Comal.  TX 

Guadalupe.  TX 

San  Diego.  CA 

1  2350 

San  Diego,  CA 

San  Francisco.  CA 

1.4946 

Marin.  CA 

San  Francisco.  CA 

San  Mateo.  CA 

San  Jose,  CA 

1  4323 

Santa  Qara,  CA 

San  Juan.  PR 

.5387 

Barcelona,  PR 

Bayoman.  PR 

Canovanas,  PR 

Carolina.  PR 

Catano.  PR „. 

Corozal,  PR 

Dorado.  PR 

Fajardo,  PR 

Fkxkla,  PR 

Guaynabo,  PR 

Humacao,  PR 

Juncos,  PR 

Juncos,  PR 

Los  Piedras,  PR 

Loiza,  PR 

Luguillo,  PR 

Manati,  PR 

Naranjito,  PR 

Rio  Grande,  PR 

San  Juan,  PR 

Toa  Alta,  PR 

Toa  Baja,  PR 

Trojillo  Alto,  PR 

Vega  Alta,  PR 

Vega  Baja,  PR 

Santa  Bartara-Santa  Maria-Lompoc,  CA 

1.1428 

Santa  Barbara.  CA 

Santa  Cruz,  CA 

1.2017 

Santa  Cruz,  CA 

Santa  Fe,  NM 

9362 

Los  Alamos.  NM 

Santa  Fe.  NM 

Santa  Rosa-Petaluma.  CA 

1.2943 

Sonfl^,  CA 

Sarasota,  FL 

.9166 

Sarasota,  FL 

Savannah,  GA 

8405 

Chatham,  GA 

Effingham.  GA 

ScrantorvWIIkes  Barre,  PA 

.9318 

Table  A.— Wage  Index  for  Urban 
Areas— Continued 


Wage 

county  equivalertts) 

mdex 

Columbia,  PA 

Lackawanna.  PA 

Luzerne.  PA 

Monroe.  PA 

Wyoming.  PA 

Seattle.  WA 

1.0907 

King.  WA 

Snohomish,  WA 

Sharon.  PA _ 

9196 

Ifefcer.  PA 

Shetwygan,  Wl 

S318 

Sheboygan.  Wl 

Sherman-Denlson,  TX 

Grayson,  TX 

Shreweport,  LA 

.8994 

Bossier.  LA 

Caddo.  LA 

Sioux  City.  lA-NE _... 

.9248 

Woodbury,  lA 

Dakota,  NE 

Sioux  Falls,  SD 

.9552 

Minnehaha  SO 

South  Bend-Mishawaka,  IN 

.9605 

St  Joseph,  IN 

Spokane,  WA 

1  0823 

Spokane,  WA 

Springfield,  IL 

1.0040 

Menard,  IL 

Sangamon,  IL 

Springfiekl,  MO 

9074 

Christian,  MO 

Greene,  MO 

Springfield,  MA 

9758 

Hampden.  MA 

Hampshire,  MA 

State  College,  PA 

1.0303 

Centre,  PA 

Steubenville-Weirton,  OH-WV 

.9106 

Jefferson,  OH 

Brooke,  WV 

Hancock,  WV 

Stockton.  CA „ 

1.1743 

San  Joaquin.  CA 

Syracuse.  NY 

.9730 

Madison.  NY 

Onondaga,  NY 

Oswego,  NY 

Tacoma,  WA 

1.0325 

Pierce,  WA 

Tallahassee.  FL 

8531 

Gadsden.  FL 

Leon,  FL 

Tampa-SL  Petersburg-Clearwater,  FL 

.9125 

Hernando,  FL 

Hillsborough,  FL 

Pasco,  Fl 

Pinellas,  FL 

Terre  Haute,  IN 

.8090 

Clay,  IN 

Vigo,  IN 

Texarkana,  TX-Texarkana.  AR 

.8071 

Miller.  AR 

Bowie,  TX 

Toledo,  OH 

1.1101 

Fulton,  OH 

Lucas.  OH 

Wood,  OH 

Topeka,  KS 

.9955 

Shawnee,  KS 

Trenton,  NJ 

1.0014 

Mercer,  NJ 

Tucson,  AZ 

.9639 

Pima.  AZ 

Tulsa,  OK 

.9346 

Table  A.— Wage  Index  for  Urban 
Areas— Continued 


Urban  Area  (Conskiuer*  counties  or 

Wage 

county  equivalents) 

index 

Creeks,  OK 

Osage,  OK 

Rogers.  OK 

Tulsa,  OK 

Wagoner,  OK 

Tuscaloosa  AL         

9515 

Tuscaloosa,  AL 

Tyler.  TX ._ 

.9326 

Smith.  TX 

Utica-Rome.  NY 

8211 

Herkimer,  NY 

Oneida,  NY 

Vallejo-Fairfield-Napa,  CA 

1  2767 

Napa,  CA 

Solano,  CA 

Vancouver,  WA 

10772 

CJark,  WA 

Victoria.  TX _ 

.7993 

Victoria,  TX 

Vineland-Millville-Bncigeton,  NJ 

.9580 

Cumberland,  NJ 

Visaha-Tulare-PorterviUe,  CA 

1  1418 

Tulare,  CA 

Waco,  TX 

.8585 

McLennan,  TX 

Washington  D  C  -MD-VA 

1  1051 

Drstrict  of  Columbia,  DC 

Calvert  MD 

Charies,  MD 

Frederick,  MD 

Montgomery,  MD 

Pnnce  Georges,  MD 

Alexandna,  City,  VA 

Arlington,  VA 

Fairfax,  VA 

Fairfax  aty,  VA 

Falls  Church  Oty,  VA 

Loudoun,  VA 

Manassas  Qty,  VA 

Manassas  Paris  Oty,  VA 

Pnnce  William,  VA 

Stafford,  VA 

Waterioo-Cedar  Falls,  lA 

.9432 

Black  Hawk,  lA 

Bremer,  lA 

Wausau,  Wl _ 

.9457 

Marathon,  Wl 

West     Palm     Beach-Boca     Raton-Delray 

Beach,  FL 

.9431 

Palm  Beach,  FL 

Wheeling  WV-OH      

.8761 

Belmont,  OH 

Marshall,  WV 

Ohio,  WV 

Wichita,  KS 

1.0469 

Butler,  KS 

Harvey,  KS 

Sedgwick,  KS 

Wichita  Falls,  TX  

.8221 

Wichita,  TX 

Williamsport,  PA 

.8804 

Lycoming,  PA 

Wilmington,  DE-NJ-MD „ 

10125 

New  Castle.  DE 

Cecil,  MD 

Salem.  NJ 

Wilmington  NC             

8602 

New  Hanover,  NC 

Worcester-Fitchburg-Leomlnster,  MA 

.9460 

Worcester,  MA 

Yakima,  WA 

.9850 

Yakima,  WA 

York,  PA 

.9340 

Adams,  PA 

Yori(.  PA 

Youngstown-Warren,  OH 

.9942 

31514 
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Table  A.— Wage  Index  for  Urban 
Areas— Continued 


Urban  Area  (Constituent  counties  or 
county  equivalents) 


b1atK>nin9,  OH 
Tmmtxjtl,  OH 

YutwCity,  CA 

Sutter,  CA 
Yuba,CA 


Wage 
index 


.9970 


Table  B— Wage  Index  for  Rural 
Areas 


Nonurtsan  Area 

Wage  index 

Alat)ama 

0.7005 

Alaska 

1.3922 

Arizona 

8869 

Ar1(ansas 

7124 

Califomia 

1  0428 

Colorado 

8666 

Connecticut 

1  0013 

Delaware 

.8236 

Florida 

.8223 

Georgia 

.7385 

Table  B— Wage  Index  for  Rural 
Areas— Continued 


Nonurt)an  Area 

Wage  index 

Hawaii       .    ..  . 

9318 

Idatxj 

.8489 

Illinois 

.8188 

Indiana _ 

Iowa 

.8104 
.8070 

Kansas 

.7927 

Kentucky 

.7754 

Louisiana 

.7856 

Maine 

.8191 

Marytaixj 

.8112 

Massachusetts 

1.0033 

Michigan .  ... 

.9036 

.8605 

MississiDoi 

.7215 

Missouri 

.7640 

Montana 

.8558 

Nebraska 

.7751 

Nevada 

.9817 

New  Hampstiire  

.8784 

New  Jersey  ' 

New  Mexico  

.8359 

New  York 

North  Carolina 

.8124 
.7650 

North  Dakota 

.8463 

Table  B— Wage  Index  for  Rural 
Areas— Continued 


Nonurt>an  Area 


Ohio 

Oklahoma 

Oregon 

Pennsylvania .... 

Puerto  Rico 

Rhode  Island  ■ . 
South  Carolina . 
South  Dakota ... 

Termessee 

Texas 

Utah 

Vermont 

Virginia 

Virgin  Islands  ■ . 

Washington 

West  Virginia.... 

Wisconsin 

Wyoming 


Wage  index 


.8609 
.7938 
1.0029 
.8807 
.5536 


.7232 
.7668 
.7162 
.7591 
.8782 
.8387 
.7833 


.9806 
.8414 
.8458 
.9100 


■  All  counties  witt>in  the  State  are  classified  urban. 
[FR  Doc.  88-18480  Filed  8-17-88;  8:45  am] 

BILUNQ  CODE  412(M)1-« 


A  G 


1988 


UMI 


Thursday 
August  18,  1988 


Part  V 


Environmental 
Protection  Agency 

40  CFR  Parts  141  and  142 
Drinkirtg  Water  Regulations;  Maximum 
Contaminant  Level  Goals  and  National 
Primary  Drinlcing  Water  Regulations  for 
Lead  and  Copper;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 

[FRL-3380-2] 

Drinking  Water  Regulations;  Maximum 
Contaminant  Level  Goals  and  National 
Primary  Drinking  Water  Regulations 
for  Lead  and  Copper 

August  3, 1968. 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

summary:  In  this  notice,  EPA  is 
proposing  maximum  contaminant  level 
goals  (MCLGs)  and  national  primary 
drinking  water  regulations  (NPDWRsJ 
for  controlling  lead  and  copper  in 
drinking  water.  These  proposed 
regulations  would  control  lead  and 
copper  in  drinking  water  that  is  due  both 
to  their  occurrence  in  source  waters  and 
to  the  corrosion  of  lead  and  copper 
plumbing  materials  by  water.  EPA  is 
proposing  an  MCLG  of  zero  for  lead  and 
an  MCLG  of  1.3  mg/1  for  copper.  For 
both  lead  and  copper.  EPA  is  proposing 
an  NPDWR  consisting  of  a  treatment 
technique  requirement  which  would 
require  optimal  corrosion  control  to 
minimize  lead  and  copper  as  corrosion 
by-products  and  public  education  to 
reduce  exposure  to  lead  as  a  corrosion 
by-product.  In  addition.  EPA  is 
proposing  NfPDWRs  specifying 
maximum  contaminant  levels  (MCLs) 
for  lead  and  copper  in  water  entering 
the  distribution  system,  after  any 
treatment:  0.005  mg/1  for  lead  and  1.3 
mg/1  for  copper.  EPA  is  also  soliciting 
comment  on  alternatives  to  some  of 
these  proposals  related  to  treatment 
requirements,  monitoring,  and  lead  pipe 
replacement. 

DATES:  Written  comments  should  be 
submitted  by  October  17, 1988.  Public 
hearings  will  be  held  at  the  addresses 
indicated  below  under  "ADDRESSES"  on 
September  28  (and  29.  if  necessary),  1988 
in  Washington,  DC;  on  October  3  (and  4. 
if  necessary),  1988  in  Chicago,  IL;  and  on 
October  6  (and  7.  if  necessary),  in 
Seattle.  WA. 

ADDRESSES:  The  Agency  will  hold 
public  hearings  on  the  proposal  at  three 
different  locations  indicated  below: 

1.  GSA  Regional  Auditorium.  Seventh 
and  D  Streets  SW..  Washington.  DC 
20407.  September  28  (and  29.  if 
necessary).  1988. 

2.  The  Federal  Building.  Lake  View 
Conference  Center.  16th  Floor.  230  S. 
Dearborn  St..  Chicago.  IL  60604. 
October  3  (and  4.  if  necessary),  1988. 


3.  The  Park  Place  Building.  Room  12-A. 
1200  Sixth  Avenue.  Seattle.  WA  98101, 
October  6  (and  7.  if  necessary),  1988. 

The  hearings  will  begin  at  9:30  a.m., 
with  registration  at  9:00  a.m.  The 
hearings  will  end  at  4:00  p.m.,  unless 
concluded  earher.  Anyone  wishing  to 
make  a  statement  at  a  hearing  should 
notify,  in  writing.  Lead  Public  Hearing 
Officer,  Office  of  Drinking  Water  (WH- 
550),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington, 
DC  20460.  (301)  585-1597  (Juanita 
Bridgewater). 

Oral  and  written  statements  may  be 
submitted  at  the  public  hearing.  Persons 
who  wish  to  make  oral  presentations  are 
encouraged  to  have  written  copies  of 
their  complete  comments  for  inclusion  in 
the  official  record. 

The  public  docket  for  this  rulemaking, 
including  major  supporting  documents 
and  public  comments  on  the  proposal, 
will  be  available  for  review  and  copying 
during  normal  business  hours  at  the  EPA 
Drinking  Water  Docket,  401  M  Street 
SW.,  Washington,  DC  20460.  For  access 
to  docket  materials,  call  (202)  382-3027 
between  9  a.m.  and  4  p.m.  Eastern  time. 

Send  written  comments  on  the 
proposed  rule  to  Lead  and  Copper 
Comment  Clerk.  Office  of  Drinking 
Water  (WH-550),  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Helms,  Office  of  Drinking 
Water  (WH-550).  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington,  DC  20460.  (202)  382-7575. 
or  one  of  the  EPA  Regional  Office 
contacts  listed  in  "Supplementary 
Information,"  below.  Information  may 
also  be  obtained  from  the  EPA  Safe 
Drinking  Water  Hotline.  The  toll-free 
number  is  (800)  426-4791  and  the 
Washington,  DC  number  is  (202)  382- 
5533.  The  hotline  is  open  from  8:30  a.m. 
to  4:00  p.m.  Eastern  time. 

SUPPLEMENTARY  INFORMATION:  Major 
documents  supporting  this  proposal  will 
be  available  at  EPA  Regional  Offices. 

EPA  Regional  Offices 

I.  JFK  Federal  Bldg..  Room  2203,  Boston, 
MA  02203.  Phone:  (617)  565-3610, 
Jerome  Healey 

II.  26  Federal  Plaza.  Room  824.  New 
York.  NY  10278.  Phone:  (212)  264-1800. 
Walter  Andrews 

III.  841  Chestnut  Street,  Philadelphia,  PA 
19107.  Phone:  (215)  597-9873,  Jon 
Capacasa 

IV.  345  Courtland  Street.  Atlanta.  GA 
30365.  Phone:  (404)  347-2913.  Wesley 
(Bo)  Crum 


V.  230  S.  Dearborn  Street,  Chicago,  IL 
60604,  Phone:  (312)  353-2151,  Joseph 
Harrison 

VI.  1445  Ross  Avenue.  Dallas,  TX  75202. 
Phone:  (214)  655-7155.  Thomas  Love 

VII.  726  Minnesota  Ave..  Kansas  City. 
KS  60101.  Phone:  (913)  236-2815, 
Gerald  R.  Foree 

VIII.  999  18th  Street,  Suite  500.  Denver, 
CO  80202-2405,  Phone:  (303)  293-1424, 
Marc  Alston 

IX.  215  Fremont  Street,  San  Francisco. 
CA  94105,  Phone:  (415)  974-0763, 
William  Thurston 

X.  1200  Sixth  Avenue,  Seattle.  WA 
98101.  Phone:  (206)  442^092.  Richard 
Thiel 

Table  of  Contents 

Glossary'  of  Terms 
Abbreviations 

I.  Statutory  Requirements 

II.  Background 

A.  Regulatory  Background 

1.  Lead 

2.  Copper 

B.  Overview  of  Problem 
l.Lead 

2.  Copper 

IIL  MCLGs  for  Lead  and  Copper 

A.  Exposure 

1.  Exposure  to  Lead 

a.  General 

b.  Exposure  to  Lead  through  Drinking  Water 

c.  Non-Drinking  Water  Exposures  to  Lead 

2.  Exposure  to  Copper 

B.  Toxicity 

1.  Health  Effects  of  l,ead 

2.  Health  Effects  of  Copper 

C.  Development  of  the  MCLGs 

1.  MCLG  for  Lead 

2.  MCLG  for  Copper 

IV.  National  Primary  Drinking  Water 
Regulations  for  Lead  and  Copper 

A.  Occurrence 

1.  Occurrence  of  Lead  and  Copper  in  Source 

Water  and  Distributed  Water 

a.  Lead 

b.  Copper 

2.  Occurrence  of  Lead  and  Copper  as  By- 

products of  Corrosion 

a.  Lead 

b.  Copper 

B.  Regulatory  Approach 

1.  Treatment  Technique  Considerations 

2.  Problems  with  Setting  an  MCL  at  the  Tap 

3.  MCLs  Applicable  to  Water  Entering  the 

Distribution  System 

4.  Summary  of  Proposed  Regulatory 

Approach 

C.  Treatment  for  Lead  and  Copper  in  Source 

Water 

1.  Ion  Exchange 

2.  Reverse  Osmosis 

3.  Lime  Softening 

4.  Coagulation/Filteration 

5.  Selection  of  B.\T 

D.  Treatment  for  Lead  and  Copper  as 

Corrosion  By-products 
1.  Corrosion  Control 

a.  Methods  of  pH  Adjustment 

b.  Methods  of  Alkalinity  Adjustment 

c.  Corrosion  Inhibitors 


d.  Consideration  of  Disinfection  Needs  in 

Designing  Control  Treatment 

e.  Materials  Benefits  of  Corrosion  Control 

Treatment 

2.  Lead  Service  Connection  Replacement 

3.  Public  Education  about  Lead  in  Drinking 

Water 

a.  Content  of  the  Program 

b.  Conveyance  of  Message 

4.  Selection  of  Treatment  Technique 

Requirements  for  Controlling  Corrosion 
By-Product8 
E.  Proposed  Regulation 

1.  Lead  and  Copper  MCLs 

2.  Treatment  Requirements  for  Lead  and 

Copper  as  Corrosion  By-products 

a.  Corrosion  Control 
i.  No-Action  Levels 

ii.  Treatment  Plan  Requirements 

(A)  Large  and  Medium  Size  Systems 

(B)  Small  Systems 

b.  Public  Education 
i.  Program  Content 
ii.  Program  Delivery 
iii.  Program  Evaluation 

3.  Alternatives  to  the  Proposed  Treatment 

Technique 

a.  Use  of  Maximum  Lead  No-Action  Level  to 

Trigger  Treatment 

b.  Use  of  Total  Alkalinity  No-Action  Level  to 

Trigger  Treatment 

c.  Eliminating  the  pH  No-Action  Level 

d.  Lead  Service  Connection  Replacement 

Program 

e.  No  MCL  for  Distributed  Water 
V.  Monitoring 

A.  Analytic  Methods 

1.  Background 

2.  Specific  Analytic  Methods 

a.  Atomic  Absorption  Methods 

b.  Inductively  Coupled  Plasma  (ICP) — Atomic 

Emission  Spectrophotometric  Method 

3.  Method  Detection  Limits  and  Practical 

Quantitation  Limits 

4.  pH — Electrometric  Method 

5.  Total  Alkalinity— Titrimetric  Method 

B.  Laboratory  Approval 

1.  Laboratory  Performance  for  Lead  and 

Copper 

2.  Laboratory  Performance  for  pH  and  Total 

Alkalinity 

C.  Monitoring  Protocols 

1.  Monitoring  for  Compliance  with  the  MCLs 

2.  Monitoring  for  Compliance  with  the 

Corrosion  Control  Treatment  Technique 
Requirement 

a.  Location  of  Sampling  Sites 

i.  Targeted  Monitoring  and  Materials 

Evaluation 
ii.  Non-Residential  Monitoring  Alternative 

b.  Number  of  Sample  Sites 
i.  Proposed  Approach 

ii.  Alternative  Sampling  Plan 

3.  Monitoring  Requirements  for  Non- 

Transient  Non-Community  Water 
Systems 

4.  Additional  Date  Collection 
V!.  Public  Notification 

VH.  Variances  and  Exemptions 

A.  Variances  from  MCLs  and  Exemptions 

from  the  MCLs  and  Treatment  Technique 
Requirements 

B.  Variances  from  the  Treatment  Technique 

Requirements 


C.  Point-of-Use  (POU)  and  Point-of-Entry 

(POE)  Devices  and  Bottled  Water 
Vin.  State  Implementation 

A.  Special  Primacy  Requirements  for  States 

to  Adopt  40  CFR  Part  142,  Subpart  I— 
Control  of  Lead  and  Copper 

B.  State  Reporting  and  Recordkeeping 

Requirements 

C.  System  Reporting  and  Recordkeeping 

Requirements 

IX.  Review  by  the  Science  Advisory  Board 

X.  Impact  of  this  Regulation 

A.  Regulatory  Impact  Analysis 

B.  Regulatory  Flexibility  Analysis 

C.  Paperwork  Reduction  Act 

XI.  Request  for  Public  Comment 

XII.  References 

Glossary  of  Terms 

Blood  Lead  Level  or  PbB  Level:  The 
concentration  of  lead  in  blood.  The 
health  effects  of  lead  are  indexed  to  the 
concentration  of  lead  in  the  blood 
(rather  than  total  exposure  or  intake), 
measured  in  micrograms  of  lead  per 
deciliter  of  blood  (ug/dl). 

Corrosion:  Dissolution  or  eroding  of 
pipe  or  other  plumbing  material  by 
water. 

Distributed  Water.  Water  leaving  the 
water  treatment  facility  and/or  entering 
the  distribution  system. 

Ends  of  The  Distribution  System: 
Those  points  in  the  water  supply 
distribution  system  with  low  or  no  flow. 

Fully  Flushed  Sample:  Water 
collected  from  a  tap  that  has  been 
allowed  to  flow  freely  for  3-5  minutes. 

Galvanic  Corrosion:  Corrosion  of  one 
metal  accelerated  by  the  presence  of 
another  metal  with  a  different 
electrochemical  potential  (e.g.,  corrosion 
of  lead  solder  is  accelerated  by  the 
presence  of  cooper  pipe]. 

Gooseneck  or  Pigtail:  A  short  section 
of  pipe  used  to  connect  the  service  line 
to  the  water  main  or  the  service  line  to 
the  water  meter.  See  Figure  1. 

Lead  Pipe:  Any  pipe  containing  >8 
percent  lead. 

Lead  Solder.  Any  solder  containing 
>0.2  percent  lead. 

Morning  First  Draw  Sample:  A  water 
sample  collected  at  a  consumer's  tap 
that  has  been  standing  in  the  interior 
plumbing  for  8-18  hours  and  is  collected 
without  prior  flushing. 

Optimal  Corrosion  Control  Treatment: 
Corrosion  control  treatment  which 
minimizes  lead  levels  in  targeted 
samples. 

Random  Daytime  Grab  Sample:  A 
water  sample  collected  at  a  consumer's 
tap  after  it  has  been  opened  at  a  random 
time  of  the  day  (standing  time  of  the 
water  unknown). 

Service  Connection:  The  entire 
connection  between  a  building  and  the 
service  main,  including  the  service  line 
and  any  gooseneck  or  pigtail 


connections  between  the  service  line 
and  the  main  (See  Figure  1). 

Service  Connection  Sample:  Wafer 
collected  that  has  stood  for  8-18  hours 
in  a  building  service  line.  This  sample 
may  be  collected  by  one  of  3  methods: 

(1)  Direct  sampling  of  the  service  line; 

(2)  tap  sample  collection  based  on  a 
temperature  change  in  the  water;  or  (3) 
tap  sample  collection  after  flushing  a 
volume  of  water  equal  to  that  contained 
in  pipes  leading  from  the  tap  to  the 
service  line. 

Service  Line:  The  section  of  pipe 
connecting  the  water  main  to  the 
interior  plumbing  of  a  house  or  building. 
See  Figure  1. 

Targeted  Samples:  Samples  which 
have  been  taken  in  accordance  with  the 
monitoring  requirements  to  determine 
compliance  with  the  treatment 
technique  requirements  for  corrosion 
control. 

Abbreviations 

BAT:  Best  Available  Technology 
CWSS:  Community  Water  Supply 

Survey 
MCL:  Maximum  Contaminant  Level 
MCLG:  Maximum  Contaminant  Level 

Goal 
MDL:  Method  Detection  Limit 
MOD:  Million  Gallons  per  Day 
NIRS:  National  Inorganics  and 

Radionuclide  Survey 
NOMS:  National  Organics  Monitoring 

Survey 
NPDWR:  National  Primary  Drinking 

Water  Regulation 
NSDWR:  National  Secondary  Drinking 

Water  Regulation 
NTNCWS:  Non-Transient  Non- 

Commimity  (Water  System) 
PQL:  Practical  Quantitation  Limit 
PWS:  Public  Water  System 
SDWA:  Safe  Drinking  Water  Act 
VOC:  Volatile  Organic  Chemical 

I.  Statutory  Requirements 

The  Safe  Drinking  Water  Act  (42 
U.S.C.  300f  et  seq.)  ("SDWA"  or  "the 
Act")  requires  EPA  to  establish 
maximum  contaminant  level  goals 
(MCLGs)  and  national  primary  drinking 
water  regulations  (NPDWRs)  for 
contaminants  which,  in  the  judgment  of 
the  Administrator,  may  have  any 
adverse  effect  on  the  health  of  persons 
and  which  are  known  or  anticipated  to 
occur  in  public  water  systems.  Section 
1412(b)(3)(A).  MCLGs  and  MCLs  are  to 
be  proposed  and  promulgated 
simultaneously.  Section  1412(b)(1). 

MCLGs  are  Non-enforceable  Health 
Goals 

MCLGs  are  to  be  set  at  a  level  at 
which,  in  the  Administrator's  judgment. 
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"no  known  or  anticipated  adverse 
effects  on  the  health  of  persons  occur 
and  which  allows  an  adequate  margin  of 
safety."  Section  1412(b)(4).  The  House 
Report  on  the  bill  that  eventually 
became  the  SDWA  of  1974  provides 
Congressional  guidance  on  developing 
MCLGs: 

[T|he  recommended  maximum  contaminant 
level  [renamed  maximum  contaminant  level 
goal  in  the  1966  amendments  to  the  SDWA] 
must  be  set  to  prevent  the  occurrence  of  any 
known  or  anticipated  adverse  effect.  It  must 
include  an  adequate  margin  of  safety,  unless 
there  is  no  safe  threshold  for  a  contaminant. 
In  such  a  case,  the  recommended  maximum 
contaminant  level  should  be  set  at  the  zero 
level.  [H.R.  Rep.  No.  93-1185.  Pg.  20, 1974) 

NPDWRs  Set  the  Enforceable  Standards 

NPDWRs  include  either  MCLs  or 
treatment  technique  requirements  as 
well  as  compliance  monitoring 
requirements.  Section  1401(1).  A 
treatment  technique  requirement  can  be 
set  only  if  "it  is  not  economically  or 
technologically  feasible  to  ascertain  the 
level  of  the  contaminant."  Section 
1412(b)(7)(A).  The  MCL  for  a 
contaminant  must  be  set  as  close  to  the 
MCLG  as  is  "feasible."  Section 
1412(b)(4).  Feasible  means  "feasible 
with  the  use  of  the  best  technology, 
treatment  techniques  and  other  means, 
which  the  Administrator  finds  after 
examination  for  efficacy  under  Held 
conditions  and  not  solely  under 
laboratory  conditions  are  available 
(taking  costs  into  consideration.)" 
Section  1412(b)(5).  A  treatment 
technique  must  "prevent  known  or 
anticipated  adverse  effects  on  the  health 
of  persons  to  the  extent  feasible." 
Section  1412(b)(7)(A). 

Secondary  MCLs 

EPA  sets  national  secondary  drinking 
water  regulations  (NSDWRs)  to  control 
water  color,  odor,  appearance,  and  other 
characteristics  affecting  consumer 
acceptance  of  water.  The  secondary 
regulations  are  not  federally 
enforceable,  but  are  considered 
guidelines  for  the  States.  Section  1401(2). 

Amendments  to  the  SDWA 

The  1986  amendments  to  the  SDWA 
established  a  list  of  83  contaminants  for 
which  EPA  is  to  develop  MCLGs  and 
NTOWRs.  Lead  and  copper  are  among 
thes«  contaminants,  and  this  proposed 
rule  is  the  first  step  in  fulfilling  this 
statutory  requirement  for  lead  and 
copper  in  drinking  water. 

U.  Background 

A.  Regulatory  Background 

The  current  MCL  for  lead  is  0.050  mg/1 
(see  40  CFR  141.11(b)).  EPA  promulgated 


this  MCL  as  an  interim  drinking  water 
regulation  in  1975.  For  copper,  there  is 
currently  a  NSDWR  of  1  mg/1.  On 
November  13. 1985.  EPA  began  the 
process  of  revising  the  standards  for 
lead  and  copper  by  proposing  MCLGs 
for  them  (50  FR  46936,  November  13. 
1985).  Because  the  1986  amendments  to 
the  SDWA  require  that  MCLGs  and 
NPDWRs  be  proposed  and  promulgated 
simultaneously,  EPA  must  repropose 
MCLGs  for  contaminants  for  which 
MCLGs  were  originally  proposed  in  the 
November  1985  notice,  including  lead 
and  copper,  when  it  proposes  the 
corresponding  NPDWRs.  Accordingly, 
this  notice,  which  proposes  NPDWRs  for 
lead  and  copper,  also  reproposes 
MCLGs  for  these  contaminants.  The 
MCLG  proposed  for  lead  in  this  notice 
(zero)  is  lower  than  the  MCLG  for  lead 
proposed  in  November  1985.  The  MCLG 
proposed  for  copper  is  the  same  as  that 
proposed  in  1985  (1.3  mg/1). 

1.  Lead 

The  November  1985  notice  proposed 
an  MCLG  for  lead  of  0.020  mg/1.  This 
goal  was  based  on  an  assessment  of 
data  on  adverse  health  effects  of  lead  on 
infants.  The  assessment  concluded  that 
blood  lead  levels  of  15  to  20  ug/dl 
represented  levels  of  concern  for 
infants.  Effects  of  lead  found  at  these 
levels  are  discussed  in  detail  in  the 
November  1985  notice;  more  recent  data 
on  these  and  other  effects  are  discussed 
below.  The  1985  proposed  MCLG  of 
0.020  mg/1  for  lead  in  water  assumed 
that  15  ug/dl  was  the  blood  lead  level  of 
concern  for  infants,  assumed  that 
infants  receive  100  percent  of  their  lead 
exposure  from  drinking  water,  and  used 
a  factor  of  0.16  ug/dl  per  ug/1  lead  to 
correlate  water  lead  levels  to  blood  lead 
levels  (i.e..  every  1  ug/1  lead  in  drinking 
water  was  estimated  to  contribute  about 
0.16  ug/dl  to  a  child's  blood  lead  level). 
An  uncertainty  factor  of  5  was  used  in 
the  calculation  to  accoimt  for 
uncertainty  in  the  data  and  provide  a 
margin  of  safety. 

There  also  are  several  positive 
carcinogenicity  bioassays  using 
different  lead  salts.  Therefore,  in  the 
November  1985  notice,  EPA  classified 
lead  as  a  Group  B2  carcinogen  (probable 
human  carcinogen)  according  to  the 
draft  EPA  Guidelines  for  Carcinogen 
Risk  Assessment  (since  promulgated  as 
final  guidelines  at  51  FR  33992, 
September  24, 1986).  However,  the 
proposed  MCLG  was  not  based  on  the 
carcinogenicity  data  because  the  doses 
used  in  the  studies  were  much  higher 
than  the  overt  toxicity  levels  in  humans, 
and  because  several  epidemiology 
studies  did  not  show  an  association 


between  cancer  and  lead  exposure  in 
occupationally  exposed  workers. 

in  addition  to  directing  EPA  to  revise 
the  NPDWR  for  lead,  the  SDWA 
includes  other  provisions  that  affect 
lead  contamination  of  drinking  water. 
The  1986  SDWA  amendments  banned 
the  use  of  lead  solder  or  flux  (i.e..  solder 
or  fiux  containing  more  than  0.2  percent 
lead)  and  lead-bearing  pipes  and  fittings 
(i.e.,  pipes  and  fittings  containing  more 
than  8  percent  lead).  Section  1417.  The 
lead  ban  was  effective  June  19, 1986. 
States  were  required  to  implement  and 
enforce  the  lead  ban  as  of  June  19, 1988. 
EPA  is  developing  a  program  to 
withhold  5  percent  of  Federal  grants  for 
drinking  water  implementation  from 
States  that  fail  to  enforce  the  ban. 

The  SDWA  also  imposes  special 
public  notification  requirements 
regarding  lead  in  drinking  water.  Section 
1417(a)(2).  Public  water  systems  are 
required  to  identify  and  provide  notice 
to  persons  who  may  be  affected  by  lead 
contamination  in  their  drinking  water, 
when  such  contamination  results  from 
either  the  use  of  lead  in  the  construction 
materials  of  the  system  and/or 
corrosivity  of  the  water  supply  sufficient 
to  cause  lead  leaching  from  plumbing 
systems.  This  provision  requires 
nofification  even  if  the  system  is  in 
compliance  with  the  current  MCL  for 
lead.  EPA  published  final  regulations  to 
implement  this  requirement  of  the 
SDWA  on  October  28, 1987  (52  FR 
41534).  Under  these  regulafions,  systems 
were  required  to  begin  providing  notice 
to  consumers  by  June  19. 1988. 

2.  Copper 

EPA  proposed  an  MCLG  of  1.3  mg/1 
for  copper  in  the  November  13, 1985 
notice.  This  value  was  based  on  short- 
term  effects  of  copper  on  humans  at 
relatively  high  doses;  no  long-term 
effects  at  lower  exposure  levels  have 
been  predicted.  No  new  data  have 
become  available  since  November  1985 
that  have  altered  EPA's  evaluation  of 
the  health  effects  of  copper. 

B.  Overview  of  Problem 

1.  Lead 

Lead  occurs  in  drinking  water  from 
two  sources:  (1)  Lead  in  raw  water 
supplies,  i.e.,  source  water,  and  (2) 
corrosion  of  plumbing  materials  in  the 
water  distribution  system.  Most  of  the 
lead  in  drinking  water  is  a  result  of 
corrosion  by  water  of  plumbing 
materials  containing  lead. 

EPA  estimates  that  approximately  900 
public  water  systems  (or  <1  percent  of 
the  community  water  systems  in  the 
country)  may  have  water  leaving  the 


water  supply  plant  that  has  greater  than 
0.005  mg/1  lead.  In  fact,  some  systems 
deliver  water  to  customers  that  exceeds 
the  current  MCL  of  0.050  mg/1.  Because 
of  concern  about  low  level  exposures  to 
lead,  as  described  in  Section  III.B.l. 
below,  lead  in  source  water  even  at  low 
levels  may  be  an  important  contributor 
to  lead  in  drinking  water  in  some 
systems. 

Lead  in  drinking  water  as  a  by- 
product of  corrosion  results  primarily 
from  corrosion  of  plumbing  materials  in 


the  distribution  system  and  in  buildings. 
The  amount  of  lead  in  drinking  water 
due  to  corrosion  depends  on  a  number 
of  factors,  including  the  amount  and  age 
of  lead  material  present  in  the  system  to 
be  corroded  and  the  degree  of 
corrosivity  of  the  water. 

As  illustrated  in  Figure  1,  potential 
sources  of  lead  in  drinking  water 
distribution  systems  (including  plumbing 
in  buildings]  include: 

•  Water  service  mains  (rarely); 


•  Lead  goosenecks  or  pigtails  (short 
sections  of  pipe  leading  from  the  water 
main  to  the  meter  or  main  portion  of  the 
service  line,  and  which  is  genrally  6-6 
feet  long); 

•  Lead  service  lines  and  interior 
household  pipes; 

•  Lead  solders  and  fluxes  used  to 
connect  copper  pipes:  and 

•  Alloys  containing  lead,  including 
some  faucets  made  of  brass  or  bronze. 
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Most  public  water  systems  serve  at 
least  some  buildings  with  lead  solder 
and  EPA  estimates  that  there  are  about 
4.4  million  lead  service  lines  still  in  use 
in  the  U.S.  About  25  percent  of  water 
suppliers  have  some  lead  service  lines 
within  their  distribution  system  (EPA, 
1987a).  Lead  service  lines  and  interior 
plumbing  are  significant  potential 
sources  of  lead  in  drinking  water  and 
can  contribute  large  amounts  of  lead  to 
water  for  the  life  of  the  pipe.  Lead  solder 
can  contribute  large  amounts  of  lead  to 
water  for  up  to  five  years  after 
installation,  and  longer  if  exposed  to 
corrosive  water  [EPA  1986a).  In 
addition,  brass  and  bronze  in  faucets 
and  fixtures  can  contain  lead  and  there 
is  evidence  that  they  can  be  an 
important  source  of  lead  in  drinking 
water  that  stands  in  the  fixtures. 

The  amount  of  lead  in  drinking  water 
also  depends  on  the  corrosivity  of  the 
water.  All  water  is  corrosive  to  metal 
plumbing  materials  to  some  degree,  even 
water  termed  non-corrosive  or  water 
treated  to  make  it  less  corrosive.  The 
corrosivity  of  water  to  lead  is  influenced 
largely  by  the  pH  and  total  alkalinity  of 
the  water  (water  with  low  pH  and/or 
low  alkalinity  water  is  more  corrosive  to 
lead  than  water  with  high  pH  and 
alkalinity).  Galvanic  corrosion  of  lead 
into  water  also  occurs  with  lead- 
soldered  copper  pipes,  due  to 
differences  in  the  electrochemical 
potential  of  the  two  metals.  Grounding 
of  household  electrical  systems  to 
plumbing  can  exacerbate  galvanic 
corrosion.  There  are  other  factors  that 
also  may  affect  water  corrosivity,  such 
as  water  temperature  (seasonal 
variations  in  lead  levels  are  common), 
and  levels  of  free  chlorine,  total 
dissolved  solids,  and  oxygen. 

Lead  levels  in  drinking  water  can  vary 
considerably  from  system  to  system, 
among  houses  supplied  by  the  same 
system,  among  different  taps  in  the 
same  house,  and  at  different  times  of  the 
day  at  a  single  tap.  Factors  that  affect 
lead  levels  in  water  independent  of  the 
corrosivity  of  water  include: 

•  The  number  and  age  of  lead- 
soldered  joints  in  the  building  and  the 
quality  of  workmanship  of  the  joints 
(new  solder  releases  high  amounts  of 
lead  and  sloppy  solder  joints  have  more 
lead  available  to  be  leached); 

•  The  contact  time  between  the  water 
and  the  lead  (longer  contact  time  results 
in  higher  lead  levels  so,  for  instance, 
morning  first  draw  water  samples  have 
higher  lead  levels  than  samples  with 
shorter  standing  times  or  fiushed  water 
samples);  and 

■  The  length  and  diameter  of  the  lead 
service  line  (longer  lines  generally  result 
in  higher  lead  levels  in  water  at  the  tap 


since  the  water  is  in  contact  with  more 
lead,  while  smaller  diameter  pipes  have 
a  greater  ratio  of  pipe  surface  to  water 
volume  so  there  is  more  contact 
between  the  lead  and  water  which  can 
result  in  higher  lead  levels,  and  small 
diameter  pipes  can  also  result  in  higher 
lead  levels  because  of  increased 
velocity  of  the  water  flow  which  causes 
scouring  of  the  sides  of  the  pipe). 

2.  Copper 

The  primary  source  of  copper  in 
drinking  water  is  corrosion  of  copper 
pipes,  which  are  viridely  used  throughout 
the  U.S.  for  interior  plumbing  of 
residences  and  other  buildings;  copper 
in  source  water  is  a  problem  for  very 
few  water  supplies.  In  some  cases, 
copper  is  a  component  of  additives  to 
drinking  water  used  by  supphers  to 
control  the  growth  of  algae.  EPA 
estimates  that  only  66  water  suppliers 
would  need  to  install  treatment  to 
reduce  copper  in  source  water  to  the 
MCLG  (EPA  1988a). 

Like  lead  in  drinking  water,  the 
occurrence  of  copper  in  drinking  water 
resulting  from  corronon  when  copper  is 
present  in  the  distribution  system, 
including  interior  plumbing,  depends  on 
the  corrosivity  of  the  water.  Also,  as 
with  lead,  all  water  is  corrosive  to 
copper  to  some  degree.  Corrosivity 
toward  copper  depends  primarily  on  the 
pH  of  the  water,  with  very  low  pHs 
associated  with  the  highest  levels  of 
copper  in  water  due  to  corrosion.  Free 
chlorine  levels  also  affect  corrosion  of 
copper  higher  chlorine  residual  levels 
increase  copper  corrosion  (Stone  et  al., 
1967;  Reiber  et  al..  1987;  EPA,  1987b). 
Dissolved  carbon  dioxide  and  oxygen 
can  also  contribute  to  copper  corrosion 
(Cohen  and  Meyers,  1967). 

Many  of  the  other  factors  that  affect 
the  corrosivity  of  water  towards  lead 
can  also  be  expected  to  affect  the 
corrosion  of  copper.  For  instance,  flow 
rate,  standing  time,  water  temperature, 
and  length  of  copper  pipe  can  affect 
copper  levels  in  drinking  water 
(Maessen  et  al.,  1985).  There  are  few 
data  on  whether  age  of  plumbing  affects 
copper  corrosion  rates  (EPA,  1987b; 
Rieber  et  al,  1987). 

m.  MCLGs  for  Lead  and  Copper 

A.  Exposure 

1.  Exposure  to  Lead 

a.  General.  Assessing  actual  human 
exposure  to  lead  is  difficult  due  to  the 
variability  of  lead  levels  at  the  tap  and 
the  existence  of  other  exposure  sources. 
As  described  above,  water  lead  levels  at 
any  one  tap  vary  throughout  the  day, 
and  vary  among  taps  with  constant 
standing  times  due  to  differences  in  the 


amount  of  available  lead  to  which  the 
water  is  exposed. 

People  are  exposed  to  lead  from  a 
variety  of  sources  in  addition  to  water, 
including  food,  air,  and  dust;  the 
proportion  of  total  exposure  attributable 
to  drinking  water  varies  by  individual. 
The  typical  drinking  water  contribution 
to  total  lead  exposure  for  an  average 
two-year-old  child  is  estimated  to  be 
about  20  percent  (EPA.  1988b),  but  this 
varies  with  di^erent  levels  of  lead  in  the 
water  and  with  variations  in  other  lead 
exposures,  and  can  range  from  about 
five  to  30  percent  of  total  intake.  For 
children  with  extraordinary  exposures, 
such  as  those  exposed  to  deteriorating 
lead  paint,  including  paint  chips  or 
leaded-paint  dust,  or  living  near  lead 
smelters  or  other  point  sources  of 
airborne  lead,  those  sources 
predominate  and  drinking  water 
contributes  a  much  lower,  although  still 
relevant,  proportion  of  total  exposure. 
For  residents  of  buildings  with  new  lead 
solder  served  with  corrosive  water, 
drinking  water  can  be  the  primary 
source  of  exposure. 

b.  Exposure  to  Lead  Through  Drinking 
Water.  TTie  magnitude  of  human 
exposure  resulting  from  the  ingestion  of 
lead  in  drinking  water  depends  upon 
many  factors.  Patterns  of  consumption 
may  vary  among  individuals,  from  those 
who  flush  taps  before  drinking  to  those 
who  drink  first  flush  water.  There  are 
few  actual  data  on  individual  water 
consumption  patterns  (i.e.,  percent 
consumption  of  standing  and  flushed 
water)  and  the  lead  exposures  that 
result  from  them.  EPA  is  conducting  a 
pilot  study  of  drinking  water 
consumption  pattemB  which  may 
provide  additional  data  on  this  question 
for  use  in  developing  the  final  MCLG 
and  enforceable  standards.  However. 
these  data  are  not  yet  available. 

The  problem  of  assessing  exposure 
from  drinking  water  can  be  addressed 
by  bracketing  exposures.  Assuming  that 
an  adult  consumes  two  liters  of  water 
(one  liter  for  children)  per  day  from  the 
same  water  suppUer,  morning  first  draw 
samples  (or  service  connection  samples 
if  the  service  connection  is  lead]  wiU 
represent  a  case  of  high  exposure  and 
fully  flushed  samples  will  represent  the 
minimum  exposure.  For  example,  in  a 
home  where  fully  flushed  samples  are 
consistently  0.005  mg/1  and  morning 
first  draw  (or  service  connection] 
samples  are  consistently  0.010  mg/1,  the 
occupants  will  have  actual  lead  intake 
from  drinking  water  of  0.005-0.010  mg/1, 
or  a  total  of  0.010-0.020  mg/day  for 
adults. 

Patterson  (EPA  1981)  conducted  a 
national  study  of  lead  levels  in  drinking 
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water.  Random  daytime  grab  samples 
from  taps  that  had  been  flushed  for  30 
seconds  were  collected  from  580  cities 
in  47  states.  While  30-second  flushed 
random  grab  samples  are  not 
necessarily  representative  of  actual 
human  exposure,  EPA  believes  that  they 
are  more  representative  of  water 
consumed  in  the  U.S.  than  are  fully 
flushed  samples  since  many  people 
regularly  consume  some  morning  Hrst 
draw  water.  Because  these  data  portray 
neither  an  upper  bound  of  exposure 
(morning  first  draw  or  lead  service  line 
sample  levels)  nor  a  lower  bound  of 
exposure  (fully  flushed)  levels,  they  may 
more  closely  portray  actual  average 
exposure.  Therefore,  these  data  provide 
insight  as  to  the  magnitude  of  lead 
exposure  via  drinking  water.  In  the 
Patterson  study,  which  used  a  reporting 
limit  of  0.010  mg/1,  the  national  mean 
lead  level  in  water  was  0.029  mg/l.  The 
midwest  had  the  highest  mean  lead  level 
(0.047  mg/1)  and  the  south-central 
portion  of  the  country  had  the  lowest 
mean  lead  level  (0.012  mg/1).  The 
median  value  for  the  U.S.  and  for  all  of 
the  regions  of  the  country  identified  in 
the  analysis  was  the  reporting  limit, 
0.010  mg/1.  An  EPA  analysis  of  the 
benefits  of  regulating  lead  in  drinking 
water  used  these  data  to  estimate  that 
42  million  people  in  the  U.S.  may  be 
exposed  to  lead  levels  in  water  of  0.020 
mg/l  or  greater  (EPA,  1986a). 

As  discussed  in  Section  III.B.  below, 
the  toxic  effects  of  lead  are  correlated 
with  blood  lead  levels  rather  than  lead 
exposure  levels  or  intake  amounts. 
Therefore,  it  is  important  to  understand 
the  relationship  between  lead  intake 
and  blood  lead  levels.  Many 
investigators  have  attempted  to 
correlate  blood  lead  levels  with  drinking 
water  lead  levels  and  estimate  the 
contribution  of  water  lead  to  blood  lead 
levels.  Several  of  these  studies 
correlated  morning  first  draw  water  lead 
levels  with  blood  lead  levels  (U.K.  Dept. 
of  Environment,  1982;  Thomas  et  al., 
1979).  Other  studies  correlate  standing 
random  daytime  grab  sample  water  lead 
levels  with  blood  lead  levels  (Worth  et 
al.,  1981;  Moore,  1977).  While  neither 
morning  first  draw  nor  standing  random 
daytime  grab  data  is  a  better  predicator 
of  blood  lead  level  than  the  other,  of  the 
currently  available  data,  both  are  better 
than  fully  flushed  samples  (EPA,  1986b). 
Duplicate  diet  studies  by  Ryu  (1983)  and 
Lacey  et  al.  (1985)  have  correlated 
measured  lead  intake  with  blood  lead 
levels,  and  can  also  be  used  to  predict 
blood  lead  levels.  EPA  has  used  a 
correlation  coefficient  of  0.20  ug/dl  per 
ug/l  derived  from  these  last  two  studies 


to  relate  lead  levels  in  drinking  water  to 
blood  lead  levels  (EPA,  1988c). 

c.  Non-Drinking  Water  Exposures  to 
Lead.  There  are  several  sources  of  lead 
exposure  in  addition  to  drinking  water. 
Directly  inhaled  airborne  lead  and  lead 
that  settles  out  to  dust  and  dirt  from  the 
air  are  important  sources,  especially  for 
children  who  tend  to  play  in  the  dirt  and 
who  often  put  their  hands  in  their 
mouths.  Other  important  sources  of  lead 
are  air  deposition  on  food  crops, 
leaching  to  food  from  lead  soldered 
cans,  and  in  the  case  of  exceptionally 
high  exposures,  lead  paint. 

Lead  in  air  arises  from  industrial 
emissions  and  combustion  of  leaded 
gasoline  in  cars.  EPA  estimates  that 
average  urban  air  lead  levels  ranged 
between  0.2-0.4  ug/m*  in  1986  (EPA. 
1988d).  Much  higher  levels  are  found  in 
areas  near  stationary  lead  sources  such 
as  smelters  and  battery  plants. 

Ingestion  of  leaded  paint  chips  and 
dust  accounts  for  most  of  the  reported 
cases  of  overt  lead  poisoning  in 
children.  Many  local  community  health 
programs  (especially  in  urban  areas) 
screen  the  blood  lead  levels  of  children 
and  identify  high  risk  housing  (i.e.,  those 
houses  likely  to  have  deteriorating  lead 
paint)  and  assist  with  remediation  of 
lead  paint  problems. 

Food  is  also  a  source  of  lead 
exposure.  Lead  can  contaminate  food  by 
uptake  from  soil,  direct  deposition  on 
crops  from  the  air,  or  use  of  lead  solder 
to  seal  cans  (especially  with  acidic 
foods  such  as  tomatoes).  The  Food  and 
Drug  Administration  has  recommended 
the  use  of  non-lead  soldered  cans  for 
baby  foods  and  encourages  food 
processors  to  eliminate  the  use  of  lead- 
soldered  cans  for  all  foods.  In  the  U.S., 
no  baby  foods  are  currently  sold  in  lead- 
soldered  cans  and  most  domestic  can 
manufacturers  have  voluntarily 
converted  to  lead-free  cans  for  other 
foods  as  well.  In  addition,  lead  can 
contaminate  food  in  the  handling, 
transportation  or  preparation  stages. 
Finally,  food  prepared  with  water,  either 
in  manufacturing  or  at  home,  can  be 
contaminated  by  lead  from  the  drinking 
water. 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  has  compiled 
a  report  to  Congress  on  lead  hazards 
and  exposures  of  children  (ATSDR, 
1988).  The  ATSDR  report  reviews  the 
non-drinking  water  sources  of  lead 
exposure  in  greater  detail  than  is 
presented  here. 

2.  Exposure  to  Copper 

Human  exposure  to  copper  results 
from  a  variety  of  sources,  including 
drinking  water.  As  described  earlier, 


copper  in  drinking  water  occurs 
primarily  as  a  result  of  the  corrosion  of 
copper  plumbing  pipes,  although  some 
copper  occurs  in  raw  water. 

Patterson  (EPA,  1981)  measured 
copper  levels  in  the  30-second  flushed 
random  daytime  grab  samples  described 
above.  In  that  survey,  3  percent  of  772 
samples  exceeded  1  mg/l  of  copper  and 
19  percent  exceeded  0.2  mg/l.  The 
national  average  level  of  copper  in 
water  was  0.221  mg/l  (median  0.04  mg/ 
1),  the  south  central  U.S.  had  the  lowest 
average  levels  (0.082.  median,  0.02  mg/l), 
and  the  northeast  had  the  highest 
average  levels  (0.526  mg/l;  median,  0.06 
mg/l). 

Exposure  to  copper  can  also  come 
through  air  and  food.  In  a  1966  National 
Air  Sampling  Network  survey,  copper 
levels  in  the  air  were  0.01  and  0.26  fig/ 
m'  in  rural  and  urban  areas, 
respectively  (U.S.  Dept.  of  Health, 
Education,  and  Welfare.  1968).  Airborne 
copper  levels  near  copper  smelters  can 
range  up  to  2  fig/m",  but  even  these  high 
levels  contribute  only  about  1  percent  of 
normal  daily  intake.  Copper  is  found  in 
shellfish  and  organ  meats,  nuts,  and 
dried  legumes;  dried  vine  and  stone 
fruits  and  cocoa  are  especially  rich  in 
copper.  Copper  levels  can  range  up  to 
400  ftg/g  in  these  foods  (50  FR  46967, 
Nov.  13. 1985). 

B.  Toxicity 

1.  Health  Effects  of  Lead 

As  noted  above,  the  health  effects  of 
lead  are  generally  correlated  with  PbB 
levels.  Lead  exposure  across  a  broad 
range  of  blood  lead  (PbB)  levels  is 
associated  with  a  continuum  of 
pathophysiological  effects,  including 
interference  with  heme  synthesis 
necessary  for  formation  of  red  blood 
cells,  anemia,  kidney  damage,  impaired 
reproductive  function,  interference  with 
vitamin  D  metabolism,  impaired 
cognitive  performance  (as  measured  by 
IQ  tests,  performance  in  school,  and 
other  means),  delayed  neurological  and 
physical  development,  and  elevations  in 
blood  pressure  (EPA.  1986b). 

At  this  time,  it  is  difficult  to  identify 
clearly  what  PbB  level  is  an  appropriate 
criterion  or  "threshold"  below  which 
there  are  no  or  only  minimal  risks  of 
adverse  health  effects.  Although  there  is 
some  uncertainty  regarding  the  point  at 
which  subtle  biochemical  or  other 
changes  combine  to  cause  a  discemable 
adverse  effect  on  organs  or  systems  in 
the  body,  effects  clearly  become  more 
pronounced  and  broaden  to  cause  more 
severe  disruptions  of  the  normal 
functioning  of  many  organ  systems  as 
PbB  levels  increase.  The  following 
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considerations  are  important  in 
determining  a  target  PbB  of  concern  to 
be  used  in  setting  an  MCLG. 

PbB  levels  above  30  ftg/dl  in  young 
children  are  associated  with  clearly 
deleterious  effects  in  several  organ 
systems  (EPA,  1986b).  These  include 
reduced  hemoglobin  synthesis  (at  40  p.g/ 
dl],  frank  anemia  (at  70  fig/dl), 
peripheral  neuropathies  (at  60  H'S/dl). 
encephalopathy  (at  80-100  ftg/dl).  and  in 
some  cases,  death. 

At  levels  below  25-30  ug/dl.  many 
different,  less  obvious  effects  indicate 
interference  by  lead  with  normal 
physiological  processes.  The  onset  of 
signs  of  detectable  heme  synthesis 
impairment  in  many  different  organ 
systems  occurs  at  PbB  levels  starting 
around  10-15  ;xg/dl,  along  with 
indications  of  pyrimidine  and  vitamin  D 
metabolism  interference  and  signs  of 
altered  nervous  system  activity  (EPA. 
1986b]. 

Evidence  also  indicated  that  fetal 
exposure  at  PbB  levels  around  10-15  ftg/ 
dl  is  associated  with  delays  in  early 
mental  and  physical  development  (EPA, 
1986b;  Davis  and  Svendsgaard,  1987). 

In  adults,  several  studies  have  found  a 
small  but  consistent  relationship 
between  blood  lead  levels  and  blood 
pressure,  with  some  indications  of  a 
continuous  relationship  down  to  the 
lowest  levels  measured.  The  blood 
pressure  increases  may  be  associated 
with  some  increased  risk  for  more 
serious  cardiovascular  disease  events, 
especially  if  PbB  levels  are  chronically 
elevated  (EPA  1986a). 

Some  of  the  important  effects  of  low- 
level  lead  exposures  are: 

1.  Inhibition  of  pyrimidine-S- 
nucleotidase  (Py-5-N)  and  delta- 
aminolevulinic  acid  dehydrase  (ALA-D) 
activity,  which  appears  to  begin  at  a 
PbB  level  of  10  ;i.g/dl  or  below  (Angle  et 
al..  1982).  Hemberg  and  Nikkanen  (1970) 
found  50  percent  inhibition  of  ALA-D 
activity  at  PbB  levels  above  18  ^g/dl. 
Inhibition  of  erythrocyte  ALA-D 
appears  to  occiu*  at  virtually  all  blood 
lead  levels  measured  so  far,  with  no 
evident  threshold  (EPA,  1986b). 
Inhibition  of  ALA-D  activity  is 
manifested  in  increased  levels  of 
aminolevulinic  acid  (ALA)  in  blood  and 
soft  tissue,  which  appear  to  occur  at  PbB 
levels  of  about  40  ;tg/dl  (O'Flaherty  et 
al.,  1980)  and  may  occur  at  levels  as  low 
as  18  fig/dl  (Meredith  et  al,  1978). 
Several  studies  indicate  that  increases 
of  ALA  in  the  brain  interfere  with  the 
gamma-aminobutyric  acid  (GABA) 
neurotransmitter  system  in  various 
ways  (EPA,  1966b). 

2.  Elevated  levels  of  erythrocyte 
protoporphyrin  (EP)  in  red  blood  cells 
occurs  at  PbB  levels  as  low  as  15  ftg/dl. 


This  probably  indicates  a  general 
interference  in  heme  synthesis 
throughout  the  body,  including 
interference  in  the  functioning  of 
mitochondria  (Piomelli  et  al..  1980). 
Changes  in  heme  metabolism  have  been 
reported  perinatally  at  blood  lead  levels 
of  8-10  p.g/dl  (Lauwerys  et  al.,  1978). 
Some  studies  that  accounted  for  iron 
status  show  that  children  with  low  iron 
stores  are  more  sensitive  to  lead  in 
terms  of  heme  biosynthesis  interference 
(e.g.,  Mahaffey  and  Annest.  1986). 

3.  Interference  with  vitamin  D 
metabolism  has  been  associated  with 
lead  exposure  with  no  apparent 
threshold  down  to  the  lowest  PbB  level 
measured  (12  ug/dl)  in  studies  by  Rosen 
et  al.  (1980)  and  Mahaffey  et  al.  (1982). 

4.  Correlations  between  lead  exposure 
and  changes  in  electrophysiological 
functioning  of  the  nervous  system  have 
also  been  reported.  These  include 
correlations  with:  Changes  in  slow-wave 
electroencephalogram  (EEG)  patterns, 
increased  latencies  in  brainstem 
auditory  evoked  potentials  (Otto  et  al., 
1981, 1982, 1985),  and  slowed  nerve 
conduction  in  the  auditory  pathway 
associated  with  PbB  levels  with  no 
clearly  discemable  threshold  apparent 
down  to  6  ug/dl  (Schwartz  and  Otto, 
1987).  Also,  peripheral  nerve  conduction 
velocities  have  been  shown  to  be 
slowed  in  children,  with  significant 
correlation  at  PbB  levels  above  20  ug/dl 
(Landrigan  et  al.,  1976;  Schwartz  et  al., 
1988). 

5.  As  stated  in  recent  reviews  (Davis 
and  Svendsgaard,  1987;  EPA  1986b), 
evidence  from  longitudinal  studies  in 
several  different  communities 
consistently  indicates  that  perinatal 
exposure  to  blood  lead  levels  as  low  as 
10-15  ug/dl.  and  possibly  lower,  is 
linked  to  delays  in  early  cognitive  and 
physical  development  Four  independent 
studies  show  an  association  between 
maternal  or  cord  blood  lead  levels  at 
birth  and  reduced  performance  on  a 
standard  index  of  infant  mental 
development  through  two  years  of  age 
(e.g.,  Bellinger  et  al.,  1984, 1987;  Dietrich 
et  al.,  1987;  Baghurst  et  al.,  1987;  Wolf  et 
al.,  1985).  In  addition,  birth  weight  and 
the  length  of  gestation  appear  to  be 
reduced  in  prenatally  lead-exposed 
infants  in  some  of  these  studies  (e.g., 
Dietrich  et  al..  1987;  Bomschein  et  al.. 
1988;  McMichael  et  al.,  1986).  Analyses 
also  suggest  that  growth  and  stature  are 
reduced  in  older  children  with  PbB 
levels  ranging  from  5  to  35  ug/dl 
(Schwartz  et  al.,  1986),  with  supporting 
evidence  from  other  studies  of  children 
at  higher  PbB  levels  (Lauwerys  et  al., 
1986)  and  ot  experimental  animals 
(Grant  et  al.,  1980).  Other  aspects  of 
physical  development  may  also  be 


disturbed  by  prenatal  lead  exposure 
(Davis  and  Svendsgaard,  1987;  EPA. 
1986b). 

6.  Recent  studies  of  IQ  effects  in  black 
children  of  uniformly  low  socioeconomic 
status  (SES).  so  thatSES  was  not  a 
confounder,  have  shown  a  highly 
significant  association  between  IQ  and 
blood  lead  across  a  range  of  6  to  47  ug/ 
dl  (Schroeder  et  al.,  1985:  Schroeder  and 
Hawk,  1987).  Other  recent  cross 
sectional  studies  also  provide  consistent 
evidence  of  IQ  deficits  in  children  at 
PbB  levels  below  25  ug/dl  (Fulton  et  al.. 
1987;  Hatzakis  et  al..  1987). 

Finally,  based  on  the  weight  of 
evidence,  EPA  has  classified  lead  as  a 
probable  human  carcinogen  (Group  B2), 
because  some  lead  compounds  cause 
real  tumors  in  experimental  animals 
(EPA,  1988e).  EPA  (1986b)  noted  that 
lead  may  act  as  a  promoter  or  initiator 
of  carcinogenesis  and  that  in  vitro 
studies  support  the  genotoxic  and 
carcinogenic  role  of  lead.  However,  EPA 
recommends  that  quantitative  estimates 
of  the  carcinogenic  potency  of  lead  not 
be  used  for  the  purpose  of  risk 
assessment,  because  of  the  considerable 
uncertainty  in  the  estimates.  As  EPA  has 
stated  previously,  "lead  has  been 
observed  to  increase  tumorigenesis  rates 
in  animals  only  at  relatively  high 
concentrations,  and  therefore  it  does  not 
appear  to  be  a  potent  carcinogen."  (EPA, 
19B6b).  At  low  levels,  the  non-cancer 
effects  of  lead  are  of  greatest  concern 
for  regulatory  purposes. 

In  reviewing  the  information 
presented  in  the  Agency's  1986  Air 
Quality  Criteria  Document,  EPA's  Clean 
Air  Science  Advisory  Committee 
concluded  that  the  various  effects 
starting  at  PbB  levels  around  10-15  ug/ 
dl  or  even  lower  in  young  children  "may 
be  argued  as  becoming  biomedically 
adverse"  (EPA,  1986c). 

Although  no  threshold  is  apparent  for 
various  measures  of  lead  toxicity,  some 
distinction  can  be  made  between  PbB 
levels  where  risks  of  effects  appear 
more  likely  (10-15  ug/dl  and  higher)  and 
levels  where  risks  are  less  certain 
(below  10-15  ug/dl).  Therefore.  10-15 
ug/dl  constitutes  an  appropriate  range 
of  concern  for  health  effects  that 
warrant  avoidance. 

2.  Health  Effects  of  Copper 

The  health  effects  of  copper  were 
discussed  in  detail  in  EPA's  1985  MCLG 
proposal  (50  FR  46967,  November  13. 
1985).  No  new  relevant  information  on 
the  health  effects  of  copper  that  alters 
the  conclusions  reached  in  that  notice 
has  become  available.  The  information 
presented  in  the  November  1985  notice 
is  summarized  here. 
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Copper  is  toxic  to  humans  at  high 
levels  and  is  nutritionally  essential  at 
lower  doses.  Acute  exposure  to  high 
copper  levels  in  test  animals  and 
humans  can  cause  gastrointestinal 
distrubances.  liver  damage,  renal 
damage,  hemolytic  anemia,  and  glucose- 
6-phosphate  dehydrogenase  {G6PD) 
inhibition.  Chronic  toxicity  data  are 
limited. 

Two  groups  are  at  increased  risk  from 
copper  exposure.  Individuals  with 
Wilson's  disease,  an  inborn  error  in 
copper  metabolism,  are  at  higher  risk 
than  the  general  public.  The  metabolic 
error  in  Wilson's  disease  allows  copper 
to  accumulate  in  the  liver,  brain,  kidney, 
and  cornea,  causing  hemolytic  anemia, 
neurological  abnormalities,  and  corneal 
opacity.  In  addition,  individuals  with 
existing  G6PD  deficiencies  may  also  be 
at  greater  risk  of  experiencing  toxic 
effects  from  copper  exposure. 

On  the  other  hand,  copper  is  regarded 
as  nutritionally  essential  because  it  is 
required  in  many  enzymatic  reactions  in 
mammals.  Copper  deficiency  can  result 
in  decreased  iron  absorption  and  iron 
deficiency,  and  may  also  lead  to 
reproductive  abnormalities.  The 
National  Academy  of  Sciences  has 
recommended  2-3  mg/day  copper  as  a 
safe  and  adequate  intake  (NAS.  1980). 

Copper  is  classiHed  in  EPA's  Group  D 
(insu^icient  data)  for  carcinogenic 
potential.  Copper  is  generally  negative 
in  mutagenicity  bioassays  and  copper 
produced  equivocal  results  in 
carcinogenicity  bioassays.  Bioassays 
using  oral  copper  were  negative; 
subcutaneous  injection  of  copper 
compounds  has  been  reported  to  induce 
tumor  formation  in  one  sex  and  strain  of 
mice. 

C.  Development  of  the  MCLGs 

1.  MCLG  for  Lead 

EPA  is  proposing  to  set  the  MCLG  for 
lead  at  zero,  based  on  subtle  effects  at 
low  blood  lead  levels,  the  overall 
Agency  goal  of  reducing  total  lead 
exposures,  and  probable  carcinogenicity 
at  very  high  doses.  Specifically,  the 
basis  for  proposing  the  MCLG  at  zero  is: 

1.  The  occurrence  of  a  variety  of  low 
level  effects  for  which  it  is  currently 
difficult  to  identify  clear  threshold  PbB 
levels  below  which  there  are  no  risks  of 
adverse  health  effects; 

2.  The  Agency  policy  goal  that 
drinking  water  should  contribute 
minimal  lead  to  total  lead  exposures 
because  a  substantial  portion  of  the 
sensitive  population  already  exceeds 
acceptable  blood  lead  levels;  and 

3.  The  classification  of  lead  as  a 
Group  82  (probable  human]  carcinogen. 


As  discussed  above,  effects  of 
concern  have  been  associated  with 
blood  lead  levels  beginning  at  10-15  ug/ 
dl  in  adults,  children,  and  fetuses. 
Below  10  ug/dl.  biochemical  and  other 
cellular  level  effects  of  questionable 
health  significance  have  been  reported. 
Therefore,  for  purposes  of  this 
regulation.  EPA  considers  10-15  ug/dl  to 
be  an  appropriate  range  of  concern  for 
health  effects  that  warrant  avoidance. 

Lead  affects  a  wide  range  of  organ 
systems:  it  can  adversely  affect  the 
blood,  the  nervous  system,  normal 
growth  and  development,  the  kidneys, 
the  reproductive  system,  and  the 
cardiovascular  system.  An  MCLG  of 
zero  is  appropriate  because  there  are  no 
clearly  discemable  thresholds  for  some 
of  these  effects. 

Another  reason  for  setting  the  MCLG 
at  zero  is  the  fact  that  a  portion  of  the 
population  most  sensitive  to  lead  effects 
already  has  blood  lead  levels  above  the 
levels  that  pose  a  risk  of  causing  some 
adverse  effects.  Although  average  blood 
lead  levels  are  expected  to  be  near  4-6 
ug/dl  in  children  in  1990  when  this  rule 
would  take  effect  (EPA.  1988f).  many 
individual  children  would  still  have  PbB 
levels  above  10  ug/dl  (excluding 
children  with  lead  paint/pica  exposures, 
whose  exposure  from  those  sources 
overwhelms  exposure  from  other 
sources),  the  lower  bound  of  the  range 
of  concern.  Because  many  children  now 
have  blood  lead  levels  above  the  level 
of  concern.  EPA's  policy  goal  is  that 
drinking  water  contribute  minimal 
additional  lead  to  existing  body  burdens 
of  lead. 

Finally.  EPA  reviewed  data  on  lead's 
potential  carcinogenicity  in  determining 
the  appropriate  MCLG.  Although 
difficulties  in  evaluating  the  dose- 
response  data  for  lead  prevent 
estimation  of  its  carcinogenic  potency, 
the  data  nonetheless  clearly  indicate 
that  lead  is  carcinogenic  in  test  animals. 
As  explained  by  EPA  in  adopting 
MCLGs  for  other  carcinogenic 
contaminants,  the  Agency  does  not 
believe  that  a  threshold  exists  for 
carcinogenic  effects  (50  FR  46894, 
November  13. 1985).  EPA  therefore 
believes  that,  for  carcinogens,  zero  is  the 
level  at  which  no  knovtm  or  anticipated 
effects  occur  with  an  adequate  margin  of 
safety,  and  EPA  has  established  a  policy 
of  setting  MCLGs  at  zero  for  compounds 
classified  as  Group  A  or  B  carcinogens. 
Setting  the  MCLG  for  lead  at  zero  is 
consistent  with  that  policy. 

EPA  has  received  a  request  from 
Multinational  Business  Services.  Inc. 
("MBS")  to  reconsider  the  Agency's 
policy  of  establishing  MCLGs  of  zero  for 
carcinogens  and  instead  establish 
MCLGs  for  carcinogenic  contaminants 


at  calculated  negligible  risk  levels.  EPA 
considered  adopting  finite,  risk-based 
MCLGs  when  it  promulgated  MCLGs  for 
five  carcinogenic  volatile  organic 
chemicals  in  (VOCs)  1985.  EPA  decided 
that,  given  the  nonthreshold  nature  of 
carcinogenic  effects,  the  zero  MCLG 
option  best  fulfilled  the  mandate  of  the 
SDWA  to  establish  MCLGs  "at  the  level 
at  which  no  known  or  anticipated 
adverse  effects  on  the  health  of  persons 
occur  and  which  allows  an  adequate 
margin  of  safety."  See  49  FR  24347-24348 
(June  12. 1984)  and  50  FR  46895-46896 
(November  13, 1985).  The  Agency's 
decision  to  set  MCLGs  of  zero  for  these 
five  contaminants  was  upheld  in 
Natural  Resources  Defense  Council  v. 
Thomas,  824  F.2d  1211  (D.C.  Cir..  1987). 

In  its  request.  MBS  contends  that  the 
recent  decision  by  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  in  Natural  Resources  Defense 
Council  V.  EPA,  824  F.2d  1146  (1987) 
("Vinyl  Chloride"],  which  construed  the 
Agency's  duties  under  section  112  of  the 
Clean  Air  Act.  applies  to  the 
establishment  of  MCLGs  under  the 
SDWA. 

The  Agency  does  not  believe  that  the 
court's  analysis  in  Vinyl  Chloride  must 
be  applied  to  the  setting  of  MCLGs.  That 
decision  construed  the  speciHc  language 
of  section  112  of  the  Clean  Air  Act  and 
the  legislative  history  of  that  provision. 
Section  1412  of  the  SDWA  differs  from 
section  112  of  the  Clean  Air  Act  both  in 
terms  of  its  language  and  legislative 
history.  Furthermore,  the  role  of  the 
MCLG  as  a  non-enforceable  health  goal, 
the  first  step  in  the  process  of 
determining  the  enforceable  MCL  or 
treatment  technique,  is  unique  to  the 
SDWA.  In  light  of  the  distinctions 
between  section  112  of  the  Clean  Air 
Act  and  section  1412  of  the  SDWA.  the 
Agency  does  not  believe  that  following 
the  Vinyl  Chloride  analysis  in  setting 
MCLGs  is  either  necessary  or 
appropriate.  For  these  reasons,  and  the 
reasons  described  in  the  VOC 
rulemaking,  EPA  believes  at  this  time 
that  it  is  appropriate  to  set  MCLGs  for 
nonthreshold  contaminants  at  zero. 
Nonetheless,  the  Agency  has  included 
the  request  submitted  by  Multinational 
Business  Services  in  the  record  for  this 
rulemaking,  and  the  Agency  intends  to 
fully  address  that  submission  and  any 
related  comments  when  the  Agency 
publishes  the  final  MCLG  for  lead. 

Public  Comments:  In  1985.  a  total  of 
eight  individuals  and  organizations 
commented  on  the  proposed  MCLG  of 
0.02  mg/l  for  lead.  The  public  comments 
and  EPA's  responses  are  summarized 
below: 
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Comment  Summary:  Some 
commenters  stated  that  the  proposed 
MCLG  of  0.02  mg/1  for  lead  was 
appropriate.  There  was  some 
disagreement  among  the  commenters  on 
whether  an  uncertainty  factor  of  5  or  10 
(which  would  yield  an  MCLG  of  0.01 
mg/1)  should  be  used. 

EPA  Response:  For  the  reasons 
outlined  above,  EPA  is  now  proposing 
an  MCLG  of  zero  for  lead  and  so  a 
discussion  of  what  the  safety  factor 
would  be  is  much  less  relevant  than 
when  a  non-zero  MCLG  was  proposed. 
The  National  Academy  of  Sciences  and 
others  suggest  that  a  safety  factor  of  10 
should  be  used  when  extrapolating  from 
data  obtained  in  human  epidemiology 
studies  to  the  general  population.  This 
was  meant  to  address  well-detmed, 
known  toxic  endpoints.  The  endpoints  in 
the  case  of  lead  exposure  are  extremely 
subtle  enzymic  and  physiologic 
occurrences,  and  are  not  comparable  to 
the  traditional  toxic  endpoints.  There  is 
considerably  less  uncertainty  about 
health  effects  from  lead  than  from  any 
other  chemical.  Excellent  human  data 
are  available.  Therefore,  there  is  less 
need  to  apply  the  usual  uncertainty 
factors  in  this  case  and  a  lower 
uncertainty  factor  is  appropriate. 

Comment  Summary:  Some 
commenters  disagreed  with  the  MCLG 
of  0.02  mg/1  proposed  for  lead.  One 
maintained  that  it  has  not  been  proven 
that  low  level  lead  exposure  has 
adverse  health  effects  and,  therefore, 
the  present  level  of  0.05  mg/1  is  fully 
protective  and  should  not  be  decreased. 
Another  commenter  stated  that  since  the 
primary  sources  of  lead  exposure  are  air 
and  dust,  available  funds  should  be 
spent  on  reducing  exposure  from 
sources  such  as  leaded  gasoline  and 
lead-based  paint  rather  than  drinking 
water,  and  cited  a  study  by  Morse  et  al. 
(1979)  in  support  of  the  contention  that 
drinking  water  lead  does  not  increase 
blood  lead  levels. 

EPA  Response:  EPA  disagrees  that 
low  level  lead  exposure  does  not  pose  a 
health  risk.  The  literature  reviewed  by 
this  commenter  is  cursory  and  very 
selective,  and  only  literature  supportive 
of  the  commenter's  perspective  was 
included  in  the  comment.  EPA  has 
reviewed  and  evaluated  all  relevant 
literature.  In  the  November  1985 
proposal,  the  Agency  cited  the  Ryu  et  al. 
(1983)  study  as  being  the  appropriate 
study  to  determine  the  effects  of  low 
level  lead  exposure  on  blood  levels  in 
infants,  the  most  vulnerable 
subpopulation.  In  addition.  EPA  has 
reviewed  further  studies,  discussed 
above,  which  also  support  the 


conclusion  that  there  are  adverse  health 
risks  at  low  level  exposure  levels. 

EPA  agrees  that  lead  exposure  from 
air,  dust,  and  paint  are  important.  These 
exposures  are  being  addressed  by  other 
agencies  such  as  the  Department  of 
Housing  and  Urban  Development,  and 
within  EPA  by  other  offices  such  as  the 
Office  of  Air  and  Radiation  (OAR).  The 
study  by  Morse,  et  al.  (1979)  concluded 
that  increased  concentrations  (over 
source  water  levels)  of  lead  in  soft, 
acidic  drinking  water  are  transported  by 
distribution  pipes.  While  the  authors 
concluded  that  they  could  determine  no 
level  of  drinking  water  lead  that  would 
increase  blood  lead  levels,  the  data  base 
was  too  small  to  produce  statistically 
valid  results.  In  addition,  the  average 
blood  lead  level  in  both  the  control 
group  and  the  case  group  of  children  six 
years  old  and  younger  both  exceeded  15 
ug/dl.  The  blood  lead  levels  of  the  one- 
and  two-year-olds  was  >20  ;ig/dl.  When 
blood  lead  levels  are  high,  the 
relationship  between  blood  lead  and 
water  lead  appears  to  be  relatively 
obsciu^d  by  the  higher  body  burden,  in 
both  the  study  and  the  control  groups. 

2.  MCLG  for  Copper 

EPA  proposed  an  MCLG  of  1.3  mg/1 
for  copper  in  the  November  1985  notice. 
As  noted  above,  no  new  data  that 
change  the  conclusions  presented  in  that 
notice  have  become  available  since  its 
publication.  EPA  is,  therefore, 
reproposing  an  MCLG  of  1.3  mg/1  for 
copper. 

The  proposed  MCLG  of  1.3  mg/1  for 
adults  and  children  was  based  on  a 
Lowest  Obser\'ed  Adverse  Effect  Level 
(LOAEL)  of  5.3  mg/day  from  human 
chnical  case  studies  in  which  5.3  mg 
was  the  lowest  acute  oral  dose  at  which 
gastrointestinal  effects  were  seen 
(Chuttani  et  al.,  1965).  An  uncertainty 
factor  of  two  was  applied,  and  daily 
consumption  of  2  liters  of  water  per  day 
by  an  adult  was  assumed.  Ten-day  and 
longer  exposure  values  were  not  derived 
because  the  data  were  inadequate. 

Public  Comments:  Fourteen 
individuals  and  organizations 
commented  on  the  MCLG  proposed  for 
copper  in  1985.  Several  commenters 
agreed  that  it  was  reasonable  to  use 
short-term  toxicity  data  as  the  basis  for 
the  proposed  MCLG  of  1.3  mg/1. 

Several  commenters  thought  that  an 
MCLG  for  copper  was  unnecessary  and 
that  it  would  be  more  appropriate  to 
issue  a  health  advisory  for  the 
contaminant.  The  reasons  included:  (1) 
Inadequate  adverse  health  effects  data, 
(2)  limited  occurrence  of  copper  in 
drinking  water,  and  (3)  the  fact  that 
copper  is  present  in  drinking  water  due 
to  corrosion  of  copper  pipes;  thus, 


treatment  at  the  water  supply  plant 
would  not  solve  the  problem  of  elevated 
copper  concentrations. 

EPA  Response:  EPA  does  not  agree 
that  there  are  inadequate  health  effects 
data  for  regulating  copper.  The  data 
indicate  that  copper  is  a  health  risk  at 
levels  above  1.3  mg/1  in  water  (although 
it  is  beneficial  at  lower  levels);  acute 
exposure  to  copper  has  resulted  in 
gastrointestinal  effects,  such  as  nausea 
and  diarrhea,  as  discussed  in  the  1985 
proposal  and  above.  EPA  agrees  that 
copper  is  not  commonly  found  above  the 
proposed  MCLG,  but  high  levels  of 
copper  have  occasionally  been  detected 
in  drinking  water  supplies  across  the 
coimtry,  and  high  levels  of  copper  can 
leach  from  pipes  in  areas  with  corrosive 
water.  Thus,  EPA  believes  an  MCLG 
and  NPDWR  are  justiHed  to  protect 
against  adverse  health  effects.  In 
addition.  Congress  listed  copper  as  one 
of  83  drinking  water  contaminants 
mandated  for  regulation  in  the  1986 
amendments  to  the  SDWA.  Since  EPA 
did  not  substitute  another  contaminant 
in  place  of  copper  (as  authorized  by 
section  1412(b)(2)  of  the  SDWA),  it 
remains  on  the  list  of  83  contaminants 
for  which  EPA  must  promulgate  an 
MCLG  and  NPDWR. 

IV.  National  Primary  Drinking  Water 
Regulations  for  Lead  and  Copper 

A.  Occurrence 

1.  Occurrence  of  Lead  and  Copper  in 
Source  Water  and  Distributed  Water 

a.  Lead.  There  are  several  national 
surveys  of  lead  occurrence  in  water 
leaving  the  treatment  plant  and  entering 
the  distribution  system  (distributed 
water).  Well  water  drawn  for  drinking 
water  generally  has  very  low  lead 
concentrations.  In  a  national  drinking 
water  survey  of  nearly  1000  randomly 
chosen  groundwater  supplies  completed 
in  1987  (the  National  Inorganics  and 
Radionuclides  Survey  or  NIRS),  about  5 
percent  of  the  drinking  water  samples 
collected  from  fully  flushed  taps 
exceeded  0.005  mg/1  of  lead  (EPA, 
1988g).  However,  recent  samples  taken 
to  determine  the  effect  of  the 
measurement  point  on  estimates  of  lead 
in  distributed  water  indicate  that  lead  as 
a  by-product  of  corrosion  may  enter 
fully  flushed  tap  samples  and  be 
attributed  erroneously  to  source  water. 
Therefore,  EPA  resampled  the  supplies 
in  NIRS  that  showed  positive  results  for 
lead.  EPA  found  very  few  samples 
above  0.005  mg/1  of  lead  when  the 
sampling  point  was  moved  to  the  entry 
point  to  the  distribution  system.  Based 
on  these  new  data.  EPA  estimates  that 
approximately  90r  groundwater 


31526 


Federal  Register  /  Vol.  53,  No.  160  /  Thursday,  August  18,  1988  /  Proposed  Rules 


suppliers  (or  1  percent  of  the  community 
and  non-transient,  non-community 
water  systems]  may  have  water  leaving 
the  treatment  plant  that  has  greater  than 
OjOOS  mg/1  lead  (EPA  1988a). 

A  signincant  portion  of  the  total  lead 
present  in  surface  waters  exists  as  part 
of  the  suspended  solids.  This  portion 
comes  from  natural  soil  lead  augmented 
by  atmospheric  deposition  and 
discharges  by  industrial  and  municipal 
discharges  to  surface  water.  The  level  of 
lead  in  water  drawn  from  rivers  and 
streams  is  slightly  lower  than  the 
concentration  found  in  groundwater. 
Eighty-six  percent  of  the  raw  surface 
water  samples  analyzed  by  Fishman 
and  Hems  (1976)  contained  less  than 
0.010  mg/1  of  lead  and  less  than  1 
percent  contained  over  0.050  mg/1. 
However,  the  concentration  of  lead  in 
distributed  water  bom  these  sources 
may  be  much  lower  due  to  removal  by 
treatment,  e.g^  sedimentation,  prior  to 
distribution. 

The  National  Organic  Monitoring 
Survey  (NOMS,  1976)  also  provided  data 
on  the  quality  of  fully  flushed  water 
from  surface  water  supplies.  The  level  of 
lead  in  the  samples  in  this  survey 
ranged  from  1-10  ;i^/l. 

Based  on  this  information,  EPA 
estimates  that  about  99  percent  of  the 
219  million  people  in  the  United  States 
using  public  water  supplies  (both 
surface  and  groundwater  sources]  are 
exposed  to  distributed  water  levels 
between  0  and  0.005  mg/1.  and  that 
about  2  million  people  are  served  by 
distributed  water  with  levels  of  lead 
greater  than  0.005  mg/1. 

b.  Copper.  Copper  levels  above  the 
proposed  MCLG  are  rarely  found  in  raw 
drinking  water  supplies  or  in  distributed 
water.  In  the  NIKS  study  (EPA,  1988g), 
which  surveyed  983  randomly  selected 
groundwater  supplies,  85  percent  of  all 
fully  flushed  tap  samples  had  copper 
levels  below  0.06  mg/l;  and  98  percent  of 
such  samples  had  copper  levels  below 
0.46  mg/1.  Less  than  1  percent  of  the 
samples  had  copper  levels  above  1.0 
mg/1.  The  maximum  value  found  was 
2.37  mg/1.  In  the  1969  Community  Water 
Supply  Survey  (CWSS),  samples  were 
taken  from  678  groundwater  supplies, 
109  surface  water  supplies,  and  182 
supplies  of  unknown  or  mixed  origin  (a 
total  of  969  systems).  For  the 
groundwater  supplies,  the  maximum 
copper  level  found  was  0.47  mg/I  and 
the  mean  of  the  positive  measurements 
(i.e.,  those  exceeding  the  deiection  limit 
of  0.1  fig/1)  was  0.075  mg/1.  For  the 
surface  water  supplies,  the  maximum 
copper  value  found  was  0.304  mg/1,  and 
the  mean  of  the  positive  measurements 
was  0.066  mg/1.  EPA  estimates  that  only 
66  water  suppliers  would  need  to  install 


treatment  to  lower  copper  levels  to  the 
MCLG  (EPA,  19688). 

2.  Occiurence  of  Lead  and  Copper  as 
By-Products  of  Corrosion 

a.  Lead  Even  when  water  leaving  the 
water  treatment  plant  is  relatively  lead- 
free,  pipes,  solder,  and  fixtures 
containing  lead  are  corroded  by  water 
resulting  in  contamination  of  the  water. 
Lead  present  in  plumbing  materials  can 
be  mobilized,  resulting  in  significantly 
higher  levels  at  the  user's  tap  than  in  the 
water  leaving  the  treatment  plant.  Three 
factors  are  particularly  important  in 
determining  the  degree  of  corrosion. 
First,  the  combination  of  copper  pipes 
with  solder  containing  lead  found  in 
most  households  can  result  in  elevated 
lead  levels  due  to  galvanic  corrosion. 
Galvanic  corrosion  is  especially 
important  in  the  case  of  newly-installed 
solder,  which  is  particularly  reactive. 
Therefore,  people  living  in  housing  with 
lead-soldered  plumbing  less  than  five 
years  old  are  at  risk  of  having  high 
levels  of  lead  in  drinking  water.  Second, 
the  corrosivity  of  the  water  towards 
lead  is  a  major  factor  influencing  the 
occurrence  of  lead  as  a  corrosion  by- 
product. Third,  regardless  of  age,  water 
that  has  been  in  contact  with  lead  pipe 
or  solder  for  a  period  of  time  will 
contain  higher  lead  levels  than  flushed 
water  from  the  same  pipe. 

While  the  critical  factors  affecting 
lead  levels  in  drinking  water  are  well 
recognized,  there  are  not  sufficient 
quantitative  data  available  to  determine 
the  national  distribution  of  lead  levels  in 
drinking  water  at  the  tap  in  much  detail. 
EPA  has  some  morning  first  draw  data, 
but  these  data  were  not  collected  in  a 
systematic  fashion  and  are  therefore  not 
nationally  representative  of  lead  levels 
at  the  tap.  For  example,  of  the  40 
individual  cities  which  collected  and 
provided  data  to  EPA,  some  targeted 
new  housing  or  other  high  risk  taps 
while  others  took  random  samples.  In 
addition,  certain  geographic  areas  are 
severely  under-represented.  These  data 
portray  lead  levels  in  cities  with  several 
water  types,  including  both  waters 
considered  very  corrosive  towards  lead 
and  those  considered  to  be  relatively 
noncorrosive.  Thus,  these  data  are  most 
useful  for  assessing  the  lead  levels  likely 
to  occur  under  specific  water  quality 
conditions  and  with  di^erent  plumbing 
materials.  These  systems  have 
frequently  measured  levels  of  lead  in 
morning  first  draw  samples  as  high  as  1- 
2  mg/1.  A  detailed  presentation  and 
analysis  of  these  data  appears  in  the 
Treatment  and  Occurrence  Support 
Document  (EPA,  1988h). 

As  described  earlier,  in  the  Patterson 
(1981)  study,  random  daytime  grab 


samples  flushed  for  30  seconds  were 
collected  and  analyzed  for  lead. 
Flushing  for  30  seconds  will  tend  to 
result  in  samples  with  lower  lead  levels 
compared  with  levels  that  might  be 
found  in  morning  Hrst  draw  samples  and 
random  daytime  grab  samples,  because 
of  the  lower  average  standing  time,  tend 
to  be  lower  also.  The  Patterson  data  are 
useful  because  of  the  large  number  of 
samples  taken  (782  samples),  and 
because  the  geographic  distribution  of 
the  samples  was  representative  of  the 
country  (56  cities  in  47  States  were 
sampled).  The  percentage  of  samples 
collected  &t)m  each  State  generally 
reflects  the  State  population,  except  for 
California,  which  was  slightly  under- 
represented,  and  Illinois,  which  was 
somewhat  over-represented.  In  the 
study,  60  percent  of  all  samples  were 
less  than  or  equal  to  0.010  mg/1,  84 
percent  were  less  than  0.020  mg/1,  97 
percent  were  less  than  0.050  mg/1,  and  3 
percent  werer  greater  than  or  equal  to 
0.050  mg/L  (Information  on  lead  levels 
below  0.010  mg/1  are  not  available  from 
this  study,  as  the  reported  analytic 
detection  limit  was  0X)10  mg/1.) 

Because  lead  in  tap  water  occurs 
primarily  as  a  by-product  of  corrosion, 
the  extent  of  moderately  or  highly 
corrosive  water  can  give  an  indication 
of  the  potential  extent  of  lead  in  tap 
water.  The  extent  of  corrosive  water  in 
the  U.S.  has  been  evaluated  in  several 
studies.  The  U.S.  Geological  Survey 
(USGS)  (Durfor  and  Becker,  1964,  as 
reported  by  EPA,  1986a)  found  that  17 
States  had  very  soft  (corrosive]  water 
(less  than  60  mg/1  as  CaCOa).  The  first 
National  Health  and  Nutrition 
Examination  Survey  (NHANES  I)  was 
conducted  by  the  National  Center  of 
Health  Statistics  (Greathouse  and 
Osborne,  1980,  as  reported  by  EPA 
1986a).  It  showed  similar  results:  about 
one-third  of  the  country  had  very  soft 
water  (under  60  mg/1  as  CaCOa).  The 
American  Water  Works  Association 
(AWWA)  has  estimated  that  about  66 
percent  of  public  water  systems  deliver 
water  with  pH<8  and/or  carbonate 
alkalinity  <30  mg/1  (EPA,  1988a).  Also, 
data  reported  by  public  water  supplies 
to  the  States  pursuant  to  40  CFR 
§  141,42(d)  indicate  that  as  many  as  80 
percent  of  public  water  systems  may 
deliver  moderately  or  highly  corrosive 
water,  as  indicated  by  pH  <8  and/or 
alkalinity  <30  mg/1  (EPA,  1988i). 

As  explained  above,  lead  levels  in  tap 
water  can  be  particularly  high  when 
lead  solder  is  less  than  Ave  years  old, 
due  to  galvanic  action  between  lead 
solder  and  copper  pipes  (Oliphant,  1982 
and  1983).  A  recent  study  by  EPA 
(1986a)  estimated  the  extent  of  housing 
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likely  to  contain  lead  solder  particularly 
susceptible  to  galvanic  corrosion  by 
estimating  the  number  of  new  houses  in 
the  U.S.  Based  on  the  number  of  new 
housing  starts  in  1983  and  1984.  EPA 
estimated  in  1986  that  there  were  about 
3.5  million  new  housing  units  less  than  2 
years  old.  About  8.1  million  people  were 
estimated  to  live  in  new  homes  served 
by  pubhc  water  supplies.  Using  the 
same  method,  the  Agency  now  estimates 
that  about  4.3  million  homes  are  three  to 
five  years  old  and  they  house  about  11 
million  poeple  served  by  public  water 
supplies. 

b.  Copper.  Patterson  (EPA,  1981)  also 
measured  copper  levels  in  the  SO-second 
partially  flushed  samples  taken  at 
random  times  during  the  day.  In  that 
study,  3  percent  of  the  samples  had 
copper  levels  exceeding  1  mg/1  and  19 
percent  exceeded  0.2  mg/1.  The  national 
average  was  0.221  mg/1  (median =0.04 
mg/1).  The  south  central  U.S.  had  the 
lowest  average  levels  (average =0.82; 
median=0.02  mg/1),  and  the  northeast 
had  the  highest  average  levels 
(average =0.526  mg/1;  median=0.06 
mg/1). 


B.  Regulatory  Approach 

In  developing  a  regulatory  approach 
for  controlling  lead  and  copper  in 
drinking  water,  EPA  was  confronted 
with  several  problems.  As  described  in 
the  previous  section,  lead  and  copper 
differ  in  a  very  basic  way  from  other 
drinking  water  contaminants  because 
they  generally  do  not  occur  in  significant 
amounts  in  source  water  rather,  they 
generally  enter  the  water  in  the 
distribution  system  from  the  corrosive 
action  of  the  water  in  contact  with 
plumbing  materials  containing  lead  and 
copper.  Thus,  the  traditional  regulatory 
approach,  which  is  based  on  removing 
drinking  water  contaminants  at  the 
treatment  plant  prior  to  distribution,  will 
have  little  or  no  effect  on  lead  and 
copper  levels  at  the  consumer's  tap 
(except  for  systems  with  lead  and/or 
copper  in  their  source  water).  Second, 
much  of  the  lead-  and  copper-bearing 
plumbing  material  is  privately  owned 
(i.e..  inside  of  buildings)  and  outside  the 
public  water  system's  control,  which,  in 
turn,  restricts  the  regulatory  options 
available,  since  national  primary 
drinking  water  regulations  only  apply  to 
public  water  systems. 

Third,  the  occurrence  of  lead  and 
copper  contamination  emanating  from 
corrosion  of  plumbing  systems  within 
individual  residences  and  other 
buildings  introduces  a  wide  source  of 
potential  variability  among  lead  and 
copper  levels  that  will  be  present  in 
water  samples  taken  at  the  tap.  This 
problem  makes  it  difficult  for  EPA  to  set 


uniform  numbers,  i.e.,  MCLs.  for  these 
contaminants  that  can  be  met  at  taps 
throughout  a  public  water  system. 

Today's  notice  proposes  a  two-part 
approach  to  address  the  two  sources  of 
lead  and  copper  in  drinking  water 
(corrosion  of  plumbing  in  the 
distribution  system  and  source  water 
contamination):  A  treatment  technique 
requiring  corrosion  control  to  reduce 
leaching  of  lead  and  copper  and  public 
education  to  reduce  exposure,  and 
MCLs  applicable  to  water  entering  the 
distribution  system.  This  section 
explains  EPA's  rationale  for  this 
approach. 

1.  Treatment  Technique  Considerations 

As  explained  earlier,  the  Safe 
Drinking  Water  Act.  as  amended  in 
1986,  requires  EPA  to  promulgate 
NPDWRs  for  83  contaminants  including 
lead  and  copper.  Section  1412(b)(1).  The 
Act  does  not  distinguish  between  the 
two  very  di^erent  ways  in  which 
contaminants  can  enter  drinking  water: 
As  by-products  of  corrosion  versus 
occurrence  in  source  water.  The  Act 
states  that  an  NPDWR  must  contain  an 
MCL  or  a  treatment  technique,  and  that 
EPA  is  authorized  to  promulgate  a 
treatment  technique  in  lieu  of  an  MCL  if 
it  fmds  that  it  is  not  "economically  or 
technologically  feasible  to  ascertain  the 
level  of  the  contaminant"  Sections 
1401(1)(C)  and  1412(b)(7)(A). 

In  developing  the  proposed  regulation. 
EPA  considered  whether  it  was  feasible 
to  adequately  monitor  drinking  water  for 
the  parameters  of  concern.  Although  it  is 
feasible  to  measure  accurately  the 
amount  of  lead  in  a  given  water  sample 
down  to  the  practical  quantitation  limit 
(PQL),  0.005  mg/1  (as  described  below), 
and  copper  down  to  the  MCLG,  these 
measurements  alone  bear  little  relation 
to  the  major  issue  of  concern — the  rate 
and  extent  of  corrosion  of  lead  and 
copper  from  plumbing  materials. 

As  explained  earlier,  there  can  be 
considerable  variability  in  lead  and 
copper  levels  at  the  tap;  even  under 
constant  water  conditions  (e.g..  pH, 
alkalinity,  temperature,  and  other 
parameters),  there  will  be  variability 
depending  on  the  age  and  configuration 
of  the  building's  plumbing.  In  addition, 
because  water  suppliers  begin  with 
different  source  waters,  after  corrosion 
control  treatment  to  achieve  particular 
levels  of  speciHed  water  quality 
parameters  (e.g..  pH  =  8)  lead  and 
copper  levels  can  still  vary  (assuming 
there  is  at  least  some  of  each  of  these 
metals  in  the  plumbing  system). 

Generally,  application  of  an  effective 
treatment  technology  to  remove 
contaminants  will  result  in  predictable 
contaminant  levels  in  the  finished  water. 


Thus,  measuring  these  levels  will 
indicate  whether  treatment  was 
effectively  applied.  For  instance, 
application  of  reverse  osmosis  treatment 
to  influent  water  with  lead  and  copper 
levels  in  a  specified  range  will  reliably 
reduce  the  amount  of  lead  and  copper  to 
certain  levels;  thus,  measuring  the 
effluent  lead  and  copper  levels  will 
indicate  whether  the  treatment  was 
effective.  In  contrast,  a  single 
measurement  of  the  lead  or  copper  level 
at  an  individual  tap  is  not  a  meaningful 
measure  of  the  efficacy  of  any  corrosion 
control  treatment  that  is  being  applied 
because  lead  and  copper  levels  at  the 
tap  can  vary  for  reasons  other  than 
treatment  effectivness.  Since  the 
resulting  lead  and  copper  levels  will 
vary  from  system  to  system  (and  even 
from  tap  to  tap  within  a  system]  after 
corrosion  control  treatment  is  applied,  it 
is  technologically  infeasible  to  ascertain 
whether  the  lead  or  copper  level  at  a  tap 
at  a  single  point  in  time  represents 
effective  appHcation  of  the  best 
available  treatment  technology, 
assuming  BAT  is  optimal  corrosion 
control  treatment.  The  only  way  to  tell 
whether  a  given  system  has  optimized 
corrosion  control  treatment  is  to 
determine  which  specific  water 
conditions,  such  as  pH  level,  result  in 
the  lowest  lead  or  copper  levels  for  that 
system. 

In  conclusion,  because  of  the 
variability  of  the  occurrence  of  lead  and 
copper  within  and  among  water 
systems,  the  Agency  is  unable  to  select 
a  single  level  of  lead  or  copper  in 
drinking  water  that  indicates  whether  a 
system  has  implemented  optimal 
corrosion  control  treatment. 
Unfortunately,  there  is  no  known 
reliable  index  or  measure  of  water 
corrosivity  towards  lead  and  copper 
plumbing  materials  either.  Therefore, 
EPA  is  proposing  treatment  technique 
requirements  to  control  lead  and  copper 
as  corrosion  by-products. 

2.  Problems  with  Setting  an  MCL  at  the 
Tap 

EPA  considered  whether  it  could  set 
MCLs  at  the  tap  for  lead  and  copper  that 
were  based  on  optimal  corrosion  control 
treatment,  as  well  as  removal  of  lead 
and  copper  from  source  water  at  the 
treatment  plant.  Under  section 
1412(b)(4)  of  the  Act.  the  MCL  must  be 
set  as  close  to  the  MCLG  as  feasible. 
"Feasible"  means  "feasible  with  the  use 
of  the  best  technology,  treatment 
techniques  and  other  means  which  the 
administrator  finds  *  *  *  are  available 
(taking  cost  into  consideration)"  (BAT). 
Section  1412(b)(5).  Thus,  in  setting  MCLs 
for  lead  and  copper  based  on  optimal 
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corrosion  control  treatment,  EPA  would 
have  to  determine  what  levels  of  these 
contaminants  are  "feasible"  to  achieve 
using  this  technology.  In  considering 
what  levels  are  feasible  to  achieve,  EPA 
must  consider  the  range  of  conditions  a 
public  water  system  faces.  Some 
customers  may  have  piombing 
containing  only  small  amounts  of  lead 
and  copper  (so  leaching  is  less  likely), 
while  others  may  have  plumbing  that 
contains  large  amounts  of  lead,  possibly 
as  new  lead  solder  (so  leaching  is  more 
likely). 

In  determining  what  is  feasible.  EPA 
also  must  consider  the  extent  of  the 
public  water  system's  responsibihty 
under  the  Safe  Drinking  Water  Act  for 
contaminant  levels  at  the  tap,  especially 
for  contaminants  entering  the  water 
from  the  distribution  system  after  any 
treatment,  i.e.,  corrosion  by-products. 
Under  section  1411.  NPDWRs  apply  to 
"public  water  systems."  Section  1401(4) 
defmes  "public  water  system"  as: 

A  aystem  for  the  provision  to  the  public  of 
piped  water  for  human  consumption  *  *  *. 
Such  term  includes  (A)  any  collection, 
treatment  itorage,  and  distribution  facilities 
under  control  of  the  operator  of  such  system 

*  *  *  and  (B)  any  collection  or  pretreatment 

storage  facilities  not  under  such  control 

•  •  • 

It  is  important  to  note  that  this 
definition  clearly  distinguishes  between 
facilities  imdcr  the  system's  control  and 
facilities  that  are  not.  Furthermore,  the 
term  "public  water  system"  specifically 
includes  "distribution  facilities  under 
control  of  the  operator  of  such  system"; 
yet  "distribution  facilities"  are  not  listed 
among  the  facilities  not  under  the 
system's  control  that  are  nonetheless 
included  in  the  definition  of  public 
water  system.  Thus,  it  appears  that 
while  Congress  included  distribution 
systems  within  the  public  water 
system's  control,  it  deliberately 
excluded  distribution  facilities  not  under 
the  system's  control,  e.g.,  customers' 
plumbing,  from  the  definition  of  "public 
water  system."  EPA  believes  this 
provision  precludes  the  Agency  from 
promulgating  an  NPDWR  that  holds  a 
public  water  system  liable  for 
conditions  in  the  parts  of  the 
distribution  system  that  are  outside  its 
control.  This  is  a  reasonable 
interpretation  since  the  public  water 
system  does  not  generally  have  control 
over  these  facilities  and  thus  should  not 
be  held  responsible  for  them. 

Because  the  public  water  system  is 
not  responsible  for  distribution  facilities 
outside  its  control,  the  question  arises  as 
to  what  MCLs  based  on  corrosion 
control  are  feasible  for  lead  and  copper 
given  that  the  standard  must  take  into 
account  the  range  of  conditions 


occurring  in  these  facilities,  i.e.,  in 
customers'  plumbing.  In  other  words,  in 
setting  MCLs  for  lead  and  copper  based 
on  optimal  corrosion  conbx)l  treatment 
(and  any  necessary  technology  to 
remove  lead  and/or  copper  in  the  source 
wafer),  EPA  would  have  to  select  levels 
that  are  feasible  for  large  public  water 
systems  to  meet,  regardless  of  the  type 
and  age  of  the  plumbing  in  its 
customers'  homes;  any  more  stringent 
MCL  would  hold  the  system  liable  for  a 
violation  caused  by  distribution 
facilities  outside  its  control,  which 
would  be  inconsistent  with  the  Act's 
definition  of  public  water  system. 

In  reviewing  the  data  available,  it 
appears  that  any  MCL  for  lead  at  the  tap 
that  would  be  feasible,  i.e.,  achievable 
by  systems  that  have  installed  the  best 
available  technology  (assuming  BAT 
consists  of  some  technology  that 
removes  any  lead  in  the  source  water 
and  optimal  corrosion  control 
treatment),  regardless  of  the  condition  of 
its  customers'  plimibing,  would  be 
relatively  high,  periiaps  a  maximum  of 
0.030-0.040  mg/1  in  single  samples  of 
morning  first  draw  water,  or  an  average 
of  0.015-0.020  mg/1  in  morning  first  draw 
samples.  EPA  believes  these  levels 
represent  unnecessarily  high  exposures 
for  large  segments  of  the  population. 

It  has  been  suggested  that,  rather  than 
selecting  an  MCL  that  systems  could 
meet  regardless  of  homeowner 
plumbing.  EPA  should  set  a  more 
stringent  MCL  and  make  variances 
available  for  systems  that  carmot  meet  it 
because  of  homeowner  plumbing.  Under 
section  1415  of  the  Act,  variances  are 
available  to  systems  which  cannot  meet 
an  MCL  "because  of  characteristics  of 
the  raw  water  sources  which  are 
reasonably  available  to  the  systems." 
EPA  believes  Congress  intended  that 
variances  should  be  available  when 
levels  of  the  regulated  contaminant  were 
so  high  in  the  source  water  that  BAT 
could  not  remove  sufficient  quantities  to 
meet  the  MCL,  or  when  some  other 
characteristic  of  the  source  water 
prevented  the  best  available  technology 
from  achieving  the  MCL.  In  the  case  of 
corrosion  by-products  such  as  lead  and 
copper,  any  exceedence  of  an  MCL  at 
the  tap  after  application  of  BAT 
(assuming  it  consists  of  technology  to 
remove  these  contaminants  in  the 
source  water  and  installation  of  optimal 
corrosion  control  treatment)  would  not 
be  the  result  of  extraordinary  levels  of 
the  contaminant  in  the  source  water. 
Rather,  the  exceedence  would  be  due  to 
the  addition  of  lead  and/or  copper  from 
leaching  of  materials  in  the  distribution 
system  including  plumbing  in  individual 
houses.  This  rules  out  the  first  basis  for 
the  variance,  i.e.,  levels  too  high  for 


effective  removal  by  BAT.  Ai;guably, 
however,  a  system  could  get  a  variance 
on  the  second  basis,  i.e.,  because  the 
nature  of  its  raw  water  source  is  such 
that,  even  after  installation  of  BAT 
(assuming  BAT  consists  of  a  technology 
to  remove  any  lead  and/or  copper  in  the 
source  water  and  optimal  corrosion 
control  treatment),  the  system  could  not 
meet  the  MCL  At  least  three  problems 
arise  with  this  approach,  however. 

The  first  problem  is  that  variances  are 
temporary  in  nature;  section  1415 
assumes  eventual  compliance  with  the 
standard  when  a  variance  is  granted. 
This  section  specifically  requires  that 
every  variance  be  accompanied  by  a 
schedule  for  coming  into  compliance; 
this  schedule  must  require  compliance 
"as  expeditiously  as  practicable." 
However,  it  is  likely  that,  in  cases  where 
the  MCL  violation  is  a  result  of 
corrosion  of  private  plumbing,  there  will 
not  be  sufficient  measures  that  a  public 
water  system  can  take  unilaterally  to 
achieve  compliance.  Thus,  no 
reasonable  compliance  plan  (much  less 
a  schedule  for  implementing  it)  could  be 
devised.  The  second  problem  is  that 
many,  if  not  all,  systems  would  require 
variances  because  at  least  a  few,  if  not 
many,  buildings  served  by  them  are 
likely  to  have  lead  and/or  copper 
plumbing  that  are  not  under  the  water 
supplier's  control.  The  Agency  does  not 
believe  it  makes  sense  to  promulgate  an 
MCL  that  many  systems  not  only  cannot 
meet  now,  but  also  could  not  meet  at 
some  future  time.  Furihermore,  the  Act 
requires  that  an  MCL  must  be  feasible. 
In  determining  what  is  feasible,  the 
legislative  history  of  both  the  Safe 
Drinking  Water  Act  of  1974  and  the  1966 
amendments  indicates  that  EPA  is  to 
consider  whether  the  technology  is 
reasonably  affordable  by  regional  and 
large  metropolitan  public  water  systems 
(see  H.R.  Rep.  No.  93-1185,  p.  18  (1974) 
and  statement  of  Senator  Durenberger, 
132.  Cong.  Rec.  S6287  (daily  ed.,  May  12, 
1986]).  Large  systems  are  not  less  likely 
than  smaller  systems  to  serve  homes 
with  lead  and/or  copprer  plumbing;  in 
fact,  they  are  probably  more  likely  to 
serve  at  least  some  such  homes  since 
they  serve  so  many  customers.  EPA 
believes  that  an  MCL  that  most  large 
systems  (as  well  as  many  small 
systems)  cannot  meet  when  they  install 
BAT  is  not  feasible  under  the  Act.  The 
third  problem  is  that  a  system  qualifies 
for  a  variance  under  section  1415  only  if 
operation  under  the  variance  will  not 
result  in  an  unreasonable  risk  to  health. 
Assuming  there  is  some  lead  level(s) 
and  some  copper  level(s]  which 
represent  an  unreasonable  risk  to 
health,  then  any  system  exceeding  these 
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levels  would  not  qualify  for  a  variance. 
Thus,  the  systems  that  "need"  the 
variance  the  most  (i.e..  those  least 
capable  of  meeting  the  MCL  because 
they  are  the  furthest  from  compliance] 
would  not  qualify  for  it. 

Despite  these  considerations,  some 
interested  parties  nonetheless  have 
indicated  that  they  believe  MCLs  at  the 
tap  are  appropriate  for  regulating  lead 
and  copper.  EPA  solicits  comments  on 
the  details  of  such  a  regulation, 
including  suggestions  on  overcoming  the 
difficulties  associated  with  an  MCL 
approach  that  are  described  above. 
Specifically,  commenters  should  specify 
the  appropriate  MCL  and  the  basis  for 
selecting  this  value,  what  monitoring 
requirements  should  apply  (e.g.,  whether 
the  NPDWR  should  allow  systems  to 
avoid  monitoring  at  residences  with  high 
lead  and/or  copper  content  in  their 
household  plumbing),  and  whether 
systems  that  have  installed  BAT  and 
still  cannot  meet  the  MCL  because  of 
private  plumbing  should  be  considered 
permanently  out  of  compliance  (and 
thus  subject  indefinitely  to  public 
notification  requirements  and  citizen 
suit  enforcement  actions  to  compel 
compliance). 

3.  MCLs  Apphcable  to  Water  Entering 
the  Distribution  System 

While  EPA  recognizes  that  most  of  the 
lead  and  copper  found  in  drinking  water 
from  the  tap  is  added  by  plumbing  after 
the  water  leaves  the  treatment  plant,  as 
described  above,  in  an  estimated  one 
percent  of  the  systems,  lead  and/or 
copper  may  occur  at  high  levels  in  the 
source  water.  Therefore,  EPA  evaluted 
the  feasibility  of  establishing  MCLs  for 
lead  and  copper  in  distributed  water, 
i.e..  MCLs  that  would  apply,  and  for 
which  compliance  could  be  monitored 
as  the  water  enters  the  distribution 
system,  after  any  treatment.  Such  MCLs 
would  not  be  subject  to  the  problems 
associated  with  establishing  MCLs  to 
control  contributions  of  lead  and  copper 
due  to  corrosion  and  monitoring  for 
compliance  with  such  MCLs.  These 
MCLs  would  reduce  total  lead  and 
copper  levels  by  removing  these 
contaminants  when  they  occur  in  source 
water. 


4.  Summary  of  Proposed  Regulatory 
Approach 

In  conclusion,  most  of  the  lead  and 
copper  found  in  drinking  water  at  the 
tap  is  added  by  plumbing  after  the  water 
leaves  the  treatment  plant.  In  a  few 
systems,  lead  and/or  copper  may  occur 
at  high  levels  in  the  source  water. 
Therefore,  the  most  important  step  a 
public  water  system  can  take  to  control 
lead  and  copper  levels  at  the  tap  is  to 
install  optimal  corrosion  control 
treatment.  However,  it  is  technically 
infeasible  to  set  MCLs  at  the  tap  for 
these  contaminants  because  no  single 
lead  or  copper  measurement,  or  any 
other  water  parameter,  indicates 
whether  treatment  was  effectively 
applied,  i.e.,  corrosion  control  treatment 
has  been  optimized.  Consequently,  in 
this  rule,  EPA  is  proposing  an  NKDWR 
consisting  of  a  treatment  technique 
requirement  that  would  require  optimal 
corrosion  control  treatment.  In  addition, 
this  MPDWR  would  require  pubUc 
education  when  lead  levels  exceed 
certain  values  even  after  optimal 
corrosion  control  treatment. 

In  addition,  the  Agency  is  proposing 
MCLs  for  lead  and  copper  that  would 
apply  to  water  leaving  the  drinking 
water  treatment  plant  (if  the  water  is 
treated)  and  entering  the  distribution 
system.  By  limiting  lead  and  copper  in 
distributed  water,  this  proposal  would 
result  in  contaminant  levels  closer  to  the 
MCLGs  than  would  be  possible  with  the 
treatment  technique  rule  alone. 
Together,  these  three  NPDWRs  (one  for 
lead  and  copper  as  corrosion  by- 
products, one  for  lead  in  source  water, 
and  one  for  copper  in  source  water) 
would  address  the  contamination  of 
drinking  water  by  lead  and  copper. 

Today's  proposal  would  fulfill  the  goal 
of  the  SDWA  by  requiring  an  important 
reduction  in  the  levels  of  lead  and 
copper  present  in  consumers'  water. 
EPA  believes  the  resulting  lead  and 
copper  levels  would  be  as  close  to  the 
MCLG  as  is  feasible.  In  addition,  EPA 
believes  that  these  proposed  NPDWRs 
(establishing  "no-action  levels"  of  an 
average  lead  level  of  0.010  mg/1  lead,  1.3 
mg/1  or  less  copper  in  95  percent  or 
more  samples,  and  pH  >  8  in  95  percent 
or  more  samples  to  trigger  treatment. 


and  a  no-action  level  of  an  average  of 
0.010  mg/l  lead  and  0.020  mg/1  or  less 
lead  in  95  percent  or  more  samples  to 
trigger  public  education)  would  be 
protective  of  public  health.  The  Agency 
expects  that  implementation  of  this 
proposal  would  result  in  large 
reductions  in  the  number  of  people  who 
experience  blood  lead  levels  above  the 
range  of  concern  of  10-15  ug/dl,  and 
above  25  ug/dl,  the  level  above  which 
CDC  recommends  medical  intervention. 
Section  X.A  of  this  notice  presents 
estimates  of  the  beneHts  associated  with 
the  proposal. 

C.  Treatment  for  Lead  and  Copper  in 
Source  Water 

EPA  evaluated  technologies  for 
treatment  of  lead  and  copper  in  source 
water  to  determine  which  are  BAT. 
Table  1  summarizes  the  technologies 
identified  by  EPA  for  the  removal  of 
these  drinking  water  contaminants. 
Table  2  lists  the  removal  efficiencies 
that  are  attainable  through  the  use  of  the 
identified  technologies.  Examination  of 
these  technologies  indicates  that  they 
are  capable  of  reducing  contaminant 
levels  from  the  maximum  levels  of 
occurrence  in  source  water  to  the 
proposed  MCLG  for  copper  and  down  to 
0.005  mg/1  for  lead.  Table  3  shows  the 
removal  efficiencies  that  would  be 
required  of  treatment  technologies  to 
reduce  the  maximum  expected  influent 
concentrations  down  to  1.3  mg/1  for 
copper  and  0.005  mg/1  for  lead  (listed  as 
"MCL-Effluent  Concentration"  in  the 
table.  The  influent  concentrations 
assumed  correspond  to  maximum 
observed  occurrence  levels  in  drinking 
water  sources. 

Table  1.— Candidate  Best  Available 
Technologies  (BATs)  for  the  Re- 
moval   OF    LEAD    AND    COPPER    FROM 

Drinking  Water  Supplies 


Techrwtogies 

Con- 
taminant 

Coagu- 
lation/ 
Filtration 

Ion 
ex- 
change 

Lime 
soften- 
ing 

Reverse 
osmosis 

Lead 

X 

X 

X 

X 

Copper.... 

X  

X „. 

X 

X 
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Table  2.— Removal  Efficiencies  of  Candidate  BATs>* 

[in  percent] 


Technologies  (percent  removal) 

Contaminant 

Coagu- 
lation/ 
FHtration 

Ion 
exchange 

Lime 
soften- 
ing 

Reverse 
osmosis 

Lead 

80-99 
60-95 

up  to  95 

up  to  95 

97-99 
90-96 

QO-QQ 

Copper „ 

flO-QQ 

'  Source:  "Technologies  and  Costs  for  the  Removal  of  lead  from  Potable  Water  Supplies."  Office  of  Drinking  Water,  October  23,  1984.  Revised  Fmal  Draft 
*  Source.   "Technologies  and  Costs  for  the  Removal  of  Copper  from  Potable  Water  Supplies."  Office  of  Drinking  Water,  June  15,   1985.  First  Draft. 


Table  3.— Removal  Efficiencies  Nec- 
essary To  Achieve  Specified  Efflu- 
ent COt^ENTRATIONS 


Percent 
removal 

OccurrerK»- 

MCL- 

required 

Contami- 

influent 

efftuent 

to 

nant 

corx»ntra- 

concentra- 

achieve 

tion 

tion 

Pro- 
posed 
MCL 

Lead 

0.100  mg/l 
lOmg/l 

0.005  mg/l 
1.3  mg/l 

95 

Copper 

87 

The  costs  for  the  removal  of  these 
contaminants,  assuming  the  same 
influent  and  effluent  levels  cited  in 
Table  3,  using  various  technologies,  are 
summarized  in  Tables  4,  5.  6.  and  7.  The 
general  assumptions  used  to  develop  the 
treatment  costs  include:  Late  1986 
chemical  costs,  capital  costs  amortized 
over  20  years  at  a  10  percent  interest 
rate,  late  1986  engineering  fees, 
contractor  overhead  and  profit,  and  late 
1986  power  and  fuel  costs  and  labor 
rates. 


Table  4.— Sample  Estimated  Costs  of  Removal  of  Contaminants  from  Source  Water  by  Various  Technologies 

Including  Waste  Disposal  Cost  » 

[cents/ 1,000  gallons,  1966  dollars] 


Populatkxi  served 

Contaminant/technotogy 

25-100 

500-1000 

1001-3300 

3301- 
10,000 

>  1.000,000 

Lead 
kxi  exchange 

270 
620 

100 
320 
230 
160 

94 
300 

43 
160 

74 
260 
140 

91 

67 

230 

21 

90 

69 
220 
180 

90 

60 

190 

9 

82 

32 

160 

68 

24 

30 
140 

Reverse  oamosis 

Lime  softening 

Coagulatkxi/Flltration 

Copper 

kxi  exchange 

250 
540 

Reverse  osmosis 

Lime  softening 

Coagulation/Filtration 

23 

../-Jl^'^i^f^J^-..  Cost  Suppiernent  to  Technotogies  and  Costs  for  the  Removal  of  Lead  from  Potable  Water  Supplies."  OOW.  Jan.  19,  1987.  First  Draft; 
rSS  SfSIfT^iLl?*'*''?^?**  •«*,Costs  for  the  Removal  of  Copper  from  Potable  Water  Supplies."  ODW.  Jan.  19,  1987.  First  Draft  and  "Technotogies  and 
19M  ^vSsd  Dralt'^         Disposal  of  Waste  By-Prodocts  from  Water  Treatmentt  for  the  Removal  of  Inorgank:  and  RadkMctive  Contaminants."  ODW.  Sept.  23, 

Table  5.— Sample  Estimated  Capital  Costs  for  Removal  of  Lead  and  Copper  »  by  Various  Technologies  for  Selected 

System  Size  Categories 


[millkxis  1986  dollars] 


Populatton  served 

Contaminant/technotogy 

25-100 

3300- 
10,000 

>  1,000.000 

Lead 
ton  exchange _ 

0.09 
0.13 

1.4 
48 
14 
3.0 

13 

3.4 

0.23 

2.3 

170 

1.140 

310 

380 

ieo 

1.060 
13 
340 

Lime  softening 

Coagutatton/Fittratton 

0.17 

0.09 
0.11 

Copper 

ton  exchange 

Reverse  osmosis 

Lime  softening 

Coagulatton/Rltratton 

0.20 

•■/-_^'!5.'^I![!!*1  ''5^  'Cost  Supplement  to  Technotogies  and  Costt  for  the  Removal  of  Lead  from  Potable  Water  Supplies."  ODW  Jan.  19,  1987  First  Diatt 
CMt  Suppternent  to  Technotogies  and  Costs  for  the  Removal  of  Copper  from  Potable  Water  Supplies."  ODW  Jan.  19,  1987.  First  Draft;  and  "Technotogies  and 
ia^  RevS«J  Draft^'  "™^  Disposal  of  Waste  By-Products  from  Water  Treatments  for  the  Removal  of  Inorganic  and  Radtoactive  Contaminants."  ODW.  Sept.  23, 
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Table  6.— Sample  Estimated  Annual  Increase  in  Household  Water  Bills  Due  to  Application  of  BATs  for  Removal  of 

Lead  and  Copper  Removal  •  for  Selected  System  Size  Categories 


[dollars  household/yr;  1986  dollars] 


Contaminant/technology 


Lead: 

Ion  exchange 

Reverse  osmosis 

Lime  softenir)g 

Coagulation/ Filtration . 
Copper: 

Ion  exchange 

Reverse  osnrK>sis 

Lime  softening 

Coagulation /Filtration . 


Population  served 


25-100      3.300-10,000     >  1.000.000 


270 
620 


250 
540 


89 

220 

180 

12 

60 

190 

9 

82 


32 

160 

68 

2 

30 

140 

1 

23 


'  Cost  derived  from:  "Cost  Supplement  to  Techrwlogies  and  Costs  for  the  Renxjval  of  Lead  from  Potat>le  Water  Supplies."  ODW  Jan.  19,  1987  First  Draft:  "Cost 
Supplement  to  Technologies  and  Costs  for  the  Removal  of  Copper  from  Potable  Water  Supplies."  ODW.  Jan.  19,  1987.  First  Draft;  and  "Technologies  and  Costs  for 
the  Treatment  and  Disposal  of  Waste  By-Products  from  Water  Treatments  for  the  Removal  of  Inorganic  and  Radioactive  Contaminants."  ODW  Sept  23.  1986 
Revised  Draft. 

Table  7.— Waste  By-product  Disposal  Costs  for  Public  Water  Systems— Alternatives  With  Lov^/est  Cost  ' 

[cents/ 1,000  gallons  dnnking  water  produced:  1986  dollars] 


Contaminant/Technology 


Population 

Flow 
(MGD) 


25-100 
0.013 


101-500 
0.004 


501-1000 
0.1333 


1001-3300 
0.40 


3301-1  OK    j    1,000,000 
1.30  650 


Sludges: 

Lime  softening 

[)ewatering  and  land  disposal  ' 

Land  application 

Coagulation/filtration 
Sanitary  sewer  discharge 

-Copper 


—Lead. 

Dewatering  and  land  disposal  * 

Brines: 

Ion  exchange 

Discharge  to  POTW  ' 

Reverse  osmosis 

Direct  discharge 

Discharge  to  POTW 


550 
1200 


190 
160 
300 


100 

85 
220 


240 
380 


62 

48 

120 


71 

42 

150 


120 
150 


28 
22 

55 


45 

20 
90 


80 
80 


15 
10 
30 


25 


11 
47 


60 
50 


5 
4 

20 


12 

5 
27 


40 
60 


0 
10 


'  Draft,  "Technologies  and  Cost  for  the  Treatment  and  Osposal  of  Waste  By-products  from  Water  Treatments  lor  the  Removal  of  Inorganic  and  Radioactive 
Contaminants."  OOW.  Sept  23.  1986.  Revised  Draft. 

'  [)ewatering  by  nonmechanical  mettiods,  e.g.,  lagoons  and  drying  beds. 
'  Publicly  owned  treatment  worto. 


Costs  for  individual  plants  may  vary 
from  those  shown,  depending  on  local 
circumstances.  However,  based  on 
available  information,  the  costs  in 
Tables  4-7  are  representative  of  typical 
system  costs  using  these  technologies. 
Two  different  models  have  been  used  to 
calculate  the  costs  in  Tables  4-7.  A 
small  system  cost  model  has  been  used 
for  systems  that  serve  less  than  3,300 
people.  This  model  assumes  that  a 
package  treatment  plant  would  be 
installed  to  treat  the  water.  The  model 
used  for  systems  serving  more  than 
3,300  people  assumes  that  the  treatment 
plant  would  be  built  in  the  field. 

Costs  of  treatment  will  be  less  than 
shown  in  Tables  4,  5,  6,  and  7  if 
contaminant  concentration  levels 
encountered  in  the  raw  water  are  lower 
than  the  maximum  occurrence  levels 


used  for  the  supporting  calculations. 
EPA  expects  this  to  be  the  case  in  most 
instances.  For  example,  if  the 
contaminant  level  in  the  raw  water  is 
half  of  the  maximum  occurrence  level, 
then  treatment  costs  could  be  expected 
to  be  approximately  20  to  50  percent 
lower  than  the  costs  presented. 
However,  costs  of  treatment  could  be 
higher  if.  for  instance,  there  are 
additional  site-specific  treatment  or 
storage  requirements.  The  various 
removal  technologies  considered  are 
described  in  more  detail  below. 

1.  Ion  Exchange 

This  notice  proposes  to  designate 
sodium  cation  exchange  to  remove  lead 
and  copper  as  BAT  because  of  its 
demonstrated  ability  to  reduce  levels  of 
lead  and  copper  to  0.005  mg/1  for  lead 


and  to  the  proposed  MCLG  for  copper, 
at  reasonable  costs.  Sodium  cation 
exchange  resins  and  ion  exchange 
equipment  are  readily  available 
commercially.  Sodium  cation  exchange 
has  been  successfully  used  in  the  field, 
and  pilot  plant  studies  demonstrate  that 
this  technology  can  be  used  to  remove 
up  to  95  percent  of  lead  and  up  to  95 
percent  of  copper  from  water.  Ion 
exchange  treatment  can  be  implemented 
effectively  for  all  sizes  of  treatment 
facilities.  The  cost  of  employing  ion 
exchange  for  removal  of  lead  and 
copper  in  drinking  water  has  been 
estimated  for  source  water  lead 
concentrations  of  0.100  mg/1  and  source 
water  copper  concentrations  of  10  mg/1 
and  are  included  in  Tables  4,  5,  6,  and  7. 
Blending  can  significantly  reduce  ion 
exchange  equipment  requirements  and 
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operating  costs,  since  then  only  a 
portion  of  the  raw  water  has  to  be 
treated.  Ion  exchange  is  adversely 
affected  by  the  presence  of  turbidity, 
iron,  and  organic  contaminants. 
Pretreatment  may  therefore  be 
necessary  in  some  cases.  Also,  ion 
exchange  can  soften  water,  making  it 
more  corrosive,  especially  if  calcium 
breakthrough  is  used  as  the  indicator  for 
resin  regeneration. 

2.  Reverse  Osmosis 

EPA  also  is  proposing  to  designate 
reverse  osmosis  (RO)  technology  as 
BAT  because  it  has  been  demonstrated 
to  be  effective  in  removing  lead  and 
copper  at  reasonable  costs.  RO  has  been 
widely  used  on  a  full  scale  basis  for  the 
reduction  of  other  contaminants,  and 
pilot  plant  studies  demonstrate  that  this 
technology  is  capable  of  removing  95 
percent  of  lead  (when  source  water  lead 
is  0.100  mg/I]  and  95  percent  of  copper 
(when  source  water  copper  is  10  mg/1) 
from  drinking  water.  The  costs  of 
employing  RO  to  reduce  these 
contaminants  from  these  levels  in 
drinking  water  are  presented  in  Tables 
4,  5,  6,  and  7.  A  major  disadvantage  of 
RO  is  that  in  removing  dissolved  solids 
from  water,  and  thereby  softening  it,  RO 
makes  the  water  more  corrosive  toward 
lead  and  copper  in  plumbing.  Thus, 
source  water  treated  by  this  process 
would  require  subsequent  corrosion 
control  treatment  to  raise  pH  and 
stabilize  the  water  before  distribution. 

RO  performance  is  adversely  ejected 
by  the  presence  of  turbidity,  iron, 
manganese,  silica,  or  scale-producing 
constituents  in  source  water.  If 
pretreatment  is  not  already  in  place  to 
remove  these  constituents,  the  cost  to 
install  the  pretreatment  technologies 
(e.g.,  pH  adjustment,  filtration, 
application  of  scale  prevention 
additives]  may  be  considerable. 

In  the  case  of  contamination  of  source 
water  by  several  contaminants,  in 
addition  to  lead  and/or  copper,  the  RO 
process  may  offer  an  especially 
desirable  and  cost  effective  approach  to 
their  removal.  Blending  can  reduce 
costs,  as  only  a  portion  of  the  water  may 
need  to  be  treated. 

3.  Lime  Softening 

Lime  softening  can  achieve  97  to  99 
percent  removal  of  lead  at  pH  levels  of 
9.0  to  10.5  and  90  to  96  percent  removal 
of  copper  at  pH  levels  of  9.0  to  11.5,  as 
indicated  by  laboratory  and  pilot  plant 
studies.  This  technology  is  considered 
BAT  because  it  has  been  demonstrated 
to  reduce  lead  and  copper  in  water  to 
0.005  mg/1  for  lead  and  the  proposed 
MCLG  for  copper  at  reasonable  costs. 
Lime  softening  has  been  widely  and 


effectively  used  on  a  full  scale  basis  for 
the  reduction  of  hardness.  The  costs  of 
installing  new  lime  softening  facilities  to 
reduce  contaminant  concentrations  in 
drinking  water  from  0.10  mg/1  to  0.005 
mg/1  for  lead  and  10  mg/1  the  MCLG  for 
copper  are  shown  in  Tables  4,  5,  6,  and 
7.  One  advantage  of  lime  softening  is 
that  it  increases  the  pH  of  the  water  and 
thus  reduces  its  corrosivity. 

4.  Coagulation/Filtration 

EPA  is  proposing  coagulation/ 
nitration  technology  as  BAT  for  lead 
and  copper  removal  because  of  its 
demonstrated  ability  to  reduce  levels  of 
lead  and  copper  to  ^e  proposed  MCLG 
for  copper  and  0.005  mg/1  for  lead  at 
reasonable  costs. 

Laboratory  and  pilot  plant  studies 
indicate  that  conventional  coagulation/ 
nitration  using  alum,  and  in  some  cases, 
ferric  sulfate  coagulant,  can  achieve  80 
to  95  percent  removal  of  lead  at  pH 
levels  of  8.0  or  above,  and  can  achieve 
60  to  95  percent  removal  of  copper  at 
these  same  pHs.  Removal  efBciencies 
are  estimated  based  on  source  water 
lead  levels  of  0.10  mg/1  and  copper  of  10 
mg/1.  Published  studies  (EPA,  1978] 
suggest  that  site-specific  raw  water 
quality  indicators,  such  as  pH, 
signiHcantly  affect  the  removal 
efHciency  of  alum  when  used  to  treat 
ground  water.  However,  data  are  not 
available  which  specifically  identify  all 
optimum  operating  conditions  of 
coagulation/nitration  treatment  for  lead 
and  copper  removal. 

Coagiilation/filtration  is  very  effective 
when  ferric  sulfate  is  used  as  ^e 
coagulant.  In  pilot-scale  studies,  greater 
than  95  percent  removals  have  been 
achieved  using  this  coagulant.  When 
alum  is  used  as  the  coagulant  in  doses 
above  20  mg/1,  removal  efficiencies  of  95 
percent  have  been  achieved  in  surface 
water.  For  ground  water,  either  much 
larger  alum  doses  or  pH  adjustment  is 
required  to  achieve  95  percent  removal 
of  lead.  Coagulation/nitration  has  been 
used  on  a  full  scale  basis  for  the 
reduction  of  other  contaminants  in 
water,  including  turbidity,  particulate 
matter,  and  microbial  contaminants 
(EPA,  1978).  Estimated  costs  to  reduce 
lead  and  copper  using  conventional 
coagulation/filtration  are  shown  in 
Tables  4,  5,  6,  and  7. 

5.  Selection  of  BAT 

In  conclusion,  the  Agency  believes 
that,  of  the  technologies  that  can  remove 
lead  and  copper  from  source  water,  ion 
exchange,  reverse  osmosis,  lime 
softening,  and  coagulation/filtration 
fulfill  the  requirements  of  the  SDWA  as 
BAT  for  lead  and  copper  in  source 
water.  These  treatment  technologies 


have  high  efficiencies  for  lead  and 
copper  removal  from  source  water,  and 
the  cost  of  these  technologies  for  large 
public  water  systems  is  reasonable. 
Under  the  Act,  other  treatment 
technologies  could  be  used  to  remove 
lead  or  copper.  However,  a  system 
would  be  required  to  install  one  of  the 
BATs  in  order  to  be  eligible  for  a 
variance  from  the  MCL. 

All  of  the  technologies  proposed  as 
BAT  are  currently  available,  have  been 
installed  in  public  water  systems,  and 
are  compatible  with  other  water 
treatment  processes  in  different  regions 
of  the  U.S.  Furthermore,  these 
technologies  are  available  and  effective 
for  the  reduction  of  these  contaminants 
from  the  maximum  levels  of  occurrence 
in  source  water  to  0.005  mg/1  for  lead 
and  to  the  proposed  MCLG  level  for 
copper  (1.3  mg/1). 

D.  Treatment  for  Lead  and  Copper  as 
Corrosion  By-products 

1.  Corrosion  Control 

All  water  is  corrosive  to  metallic 
plumbing  materials  to  some  degree;  the 
relative  corrosivity  of  a  given  water 
supply  depends  on  a  variety  of  factors. 
There  is  no  single  corrosivity  index  that 
can  predict  water  corrosivity  to  lead 
and  copper,  and  the  water  of  each  water 
supplier  may  be  minimally  corrosive  to 
these  metals  under  slightly  different 
Hnished  water  quality  conditions. 

The  degree  of  water  corrosivity 
toward  lead  and  copper  plumbing 
materials  depends  largely  on  the  pH  and 
alkalinity  of  the  water,  although  a 
number  of  additional  factors,  such  as 
temperature,  flow  rate,  free  chlorine 
levels,  age  of  plumbing  materials,  and 
other  factors  are  important  as  well. 
While  the  use  of  speciHc  plumbing 
materials  in  buildings  is  not  under  the 
control  of  water  suppliers,  water 
chemistry  parameters  are.  Therefore, 
adjustment  of  water  quality  parameters, 
especially  pH  and  alkalinity,  to 
minimally  corrosive  ranges  and  addition 
of  corrosion  inhibitors  are  the  primary 
methods  of  corrosion  control  treatment 
available  to  public  water  systems  to 
minimize  lead  and  copper  levels. 

The  corrosivity  of  acidic  water  toward 
lead  plumbing  materials  is  well 
documented  (EPA,  1982;  Hoyt  et  al.. 
1979;  O'Brien  et  al..  1976;  Lyon  and 
Lenihan,  1977;  Gregory  and  Jackson, 
1984).  Water  with  pH  below  8.0,  and 
especially  below  7.0,  tends  to  be  more 
corrosive  toward  lead  and  copper  than 
water  with  pH  greater  than  8.0,  and 
more  corrosive  water  tends  to  produce 
water  samples  with  higher  lead  and 
copper  levels. 
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The  alkalinity  of  water,  which  is 
related  to  pH,  is  also  an  important  factor 
in  detennining  its  coirosivity  and,  in 
turn,  its  likelihood  of  producing  high 
lead  and  copper  levels  at  the  tap.  Water 
contains  alkalinity  in  several  forms, 
including  carbonate  ion,  bicarbonate 
ion,  and  hydroxyl  ion,  in  equilibrium. 
The  pH  of  the  water  largely  determines 
which  of  these  species  predominates  in 
the  equilibrium.  At  pHs  less  than  8.3, 
equilibrium  favors  the  bicarbonate  form. 
At  pHs  between  8.3  and  10,  equilibrium 
tends  toward  the  carbonate  form,  and 
pHs  above  10  favor  hydroxyl. 

Under  certain  chemical  conditions 
(especially  high  pH),  the  carbonate  in 
water  will  react  with  lead  in  the 
plumbing  to  form  a  film  of  basic  lead 
carbonate  or  other  relatively  insoluble 
salt  on  the  interior  surface  of  the  pipes 
and  solder.  This  film  isolates  the  lead 
metal  from  the  water  and  thus  slows  the 
rate  at  which  lead  from  the  pipes  or 
solder  is  dissolved  into  the  water. 
Carbonate  also  limits  the  amount  of  lead 
the  water  will  hold  in  solution. 

Depending  on  the  raw  water  quality, 
treating  the  water  to  minimize  its 
corrosivity  may  require  the  adjustment 
of  pH  and  alkalinity,  individually  or 
simultaneously.  Experience  in  field  and 
laboratory  studies  indicates  that 
stabilization  of  the  water  can  reduce 
corrosion  and  reduce  levels  of  lead 
substantially  (EPA.  1982;  Karalekas  et 
al..  1983;  Karalekas  et  al..  1978;  EPA, 
1988h).  In  addition,  the  presence  of 
carbonate  is  an  important  factor  in 
stabilizing  the  pH  of  the  water  because 
it  adds  buffering  capacity.  Without  the 
buffering  capacity  imparted  by  the 
carbonate  water  pH  can  decrease  as  it 
moves  through  the  distribution  system. 

There  are  also  other  methods  for  a 
water  supplier  to  reduce  the  corrosivity 
of  its  water.  These  include  the  use  of 
corrosion  inhibitors,  such  as 
orthophosphates,  and  the  adjustment  of 
free  chlorine  levels  (EPA,  1987c).  Sodium 
hexametaphosphate  has  also  been  used 
as  a  corrosion  inhibitor,  as  have  other 
chemicals,  although  they  may  not  be  as 
effective  as  orthophosphates. 

The  rate  of  copper  corrosion  is  also 
dependent  on  pH.  However,  alkalinity 
appears  to  be  a  less  important  factor 
than  in  copper  corrosion  than  lead 
corrosion.  Corrosion  of  copper  pipe  is 
rapidly  accelerated  at  pHs  below  5.0; 
morning  Hrst  draw  samples  at  pHs  less 
than  5.5  will  likely  exceed  1.0  mg/1.  The 
copper  concentrations  will  increase  with 
decreasing  pH,  increasing  temperature, 
and  decreasing  age  of  copper  pipe.  As 
pH  is  increased  to  8.0  and  above,  the 
rate  of  copper  corrosion  is  reduced.  The 
chemical  behavior  of  copper  and  lead 
are  similar  so  that  most  treatments  (such 


as  pH  and  alkalinity  adjustment]  to 
lower  the  solubility  of  lead  will  have  a 
similar  effect  on  copper.  For  instance, 
the  pH  level  for  effective  lead  corrosion 
control  is  8.0  or  greater,  and  this  is  also 
an  appropriate  pH  for  control  of  copper 
corrosion.  Therefore,  EPA  has 
determined  that  properly  applied 
corrosion  control  for  lead  will  also 
adequately  control  copper 
concentrations  (AWWARF,  1985). 

a.  Methods  of  pH  Adjustment. 
Adjustment  of  pH  is  one  of  the  most 
common  methods  of  reducing  corrosion 
in  water  distribution  systems.  In  many 
instances,  if  sufficient  alkalinity  is 
present,  pH  adjustment  is  adequate  to 
control  the  corrosivity  of  water. 

The  least  expensive  and  most 
commonly  used  chemical  for  pH 
adjustment  is  sodium  hydroxide  (NaOH, 
or  caustic  soda);  potassium  hydroxide 
may  also  be  used  in  water  with  high 
sodium  levels.  Lime  (especially  in  the 
form  of  calcium  carbonate  slurry) 
addition  is  also  used  commonly  for  pH 
adjustment.  Experience  in  field,  pilot 
plant,  and  laboratory  tests  indicates  that 
a  substantial  reduction  of  lead  and 
copper  in  drinking  water  may  be 
achieved  by  pH  adjustment.  Estimated 
costs  for  pH  adjustment  using  sodium 
hydroxide  to  control  corrosion  of  lead 
and  copper  range  from  $0.67/1,000 
gallons  for  systems  serving  less  than  100 
persons  to  $0.03/1,000  gallons  for 
systems  serving  more  than  1,000,000 
persons.  Estimated  costs  for  pH 
adjustment  using  lime  to  control 
corrosion  of  lead  and  copper  range  from 
$0.85/1,000  gallons  for  systems  serving 
fewer  than  100  persons  to  $0,006/1,000 
gallons  for  systems  serving  more  than 
1,000,000  persons  (EPA.  1988h). 

The  Metropolitan  Regional  Water 
Authority  (MRWA),  which  supplies 
water  to  Boston,  Massachusetts,  and 
surrounding  communities,  has 
implemented  corrosion  control  by  pH 
adjustment.  (The  MRWA  used  to  be 
called  the  Metropolitan  District 
Commission,  or  MDC.)  The  raw  wafer  is 
low  in  hardness,  alkalinity,  total 
dissolved  solids,  and  pH.  Prior  to  the 
start  of  corrosion  control,  treatment 
consisted  of  chlorination  and 
ammoniation  only. 

The  treatment  program  implemented 
by  MRWA  consists  of  adding  14  mg/1  of 
caustic  (50  percent  NaOH)  to  treat  300 
million  gallons/day  (MOD).  The  pH  of 
the  finished  wafer  is  increased  to  8.5  at 
the  reservoir  after  treatment  but  before 
distribution.  The  alkalinity  of  the 
finished  water  is  only  slightly  increased 
as  a  result  of  this  treatment. 

Samples  were  collected  in  from 
twelve  to  fourteen  homes  served  by 
MRWA  over  a  period  of  five  years.  The 


homes  selected  for  the  sampling 
program  have  lead  service  lines.  Three 
samples  were  taken  at  each  location 
representing  first  draw  water  (i.e.,  water 
in  the  interior  plumbing),  water  from  the 
service  line,  and  water  in  the  main  (i.e.. 
fully  flushed  water).  The  goal  of  the 
program  was  to  reduce  most  samples  to 
less  than  0.050  mg/1.  Since  the  sampling 
program  began  before  the 
implementation  of  the  corrosion  control 
treatment,  the  effectiveness  of  this 
treatment  toward  its  goal  can  be 
evaluated. 

The  results  of  this  analysis  have  been 
published  (Karalekas  et  al.,  1983).  In  this 
article,  the  data  from  the  fourteen 
locations  were  evaluated  differently 
from  the  approach  EPA  is  proposing  in 
this  rule  for  determining  compliance. 
However,  the  effectiveness  of  the 
treatment  in  reducing  lead  levels  can 
still  be  evaluated  from  the  data.  In  this 
article,  the  results  of  all  three  samples 
from  all  locations  sampled  were 
averaged.  The  average  lead 
concentration  ranged  from  0.060  mg/1  to 
0.128  mg/1  between  February  1976  and 
May  1977,  before  the  use  of  NaOH  to 
adjust  pH  began.  The  average  lead 
concentration  dropped  substantially 
after  the  start  of  this  treatment;  except 
during  two  interruptions  in  the  pH 
adjustment  treatment,  the  average  lead 
concentration  was  reduced  consistently 
to  below  0.050  mg/1  (ranging  from  0.010 
mg/1  to  0.050  mg/1).  MRWA's  target  lead 
concentration. 

In  addition,  the  City  of  Seattle, 
Washington,  has  adjusted  the  pH  of  its 
Cedar  River  supply  in  an  effort  to 
control  corrosion  (EPA.  1988h).  The 
treatment  program  implemented  by 
Seattle  in  1983  consists  of  adding  2  mg/1 
of  lime  as  CaO  to  adjust  the  pH  from  7.5 
to  8.2.  The  total  alkalinity  in  the  raw 
water  varies  seasonally  from  16.3  mg/1 
to  23  mg/1  as  CaCOj. 

Sampling  to  determine  the  extent  of 
the  problem  began  in  1979  and  is  still 
ongoing.  Two  samples  are  taken  at  each 
location.  The  first  sample  is  a  standing 
sample  (not  morning  first  draw)  and  the 
second  sample  is  a  flushed  sample.  The 
mean  lead  concentration  for  the  Cedar 
River  supply  standing  samples  dropped 
from  0.0103  mg/l  to  0.0038  mg/l  after 
treatment.  The  percentage  of  standing 
samples  with  lead  concentrations  less 
than  0.010  mg/l  rose  from  only  50 
percent  before  treatment  of  93.8  percent 
after  treatment. 

These  data  demonstrate  that 
adjustment  of  pH  can  effectively  reduce 
the  corrosivity  of  water  towards  lead  in 
interior  plumbing  and  can  greatly  reduce 
the  levels  of  lead  in  tap  water. 
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b.  Methods  of  Alkalinity  Adftiettnextt 
Far  waters  that  are  low  in  carbonate  or 
bicarbonate  alkalinity.  pH  idimtment 
■lone  is  oltea  insufficient  to  control 
corrosion  because  tliere  are  insufficient 
carbonate  ions  in  the  water  to  form  a 
protective  layer  on  the  interior  sinface 
of  the  pipes  or  lead  sokler.  in  those  low 
alkalinity  watov,  carbonate  ion  mnst  be 
added  to  form  the  insoluble  carixmates. 
Soda  ash  (NasCQi]  or  sodium 
bicarbonate  (NaHCOb)  is  typically 
added  for  this  purpose. 

Lime  (calcium  oxide  slurry)  or  sodium 
hydroxide,  in  conjunction  with  soda  ash 
(sodium  carbonate)  and  sodium 
bicarbonate,  may  be  used  together  to 
adjust  pH  and  carbonate  alkalinity 
simultaneously.  These  methods  are  cost- 
effective  and  are  practiced  by  many 
water  suppliers  already.  Estimated  costs 
for  treating  the  water  using  these 
chemicals  range  from  $1.49/1,000  galbns 
for  systems  serving  25  to  100  persons  to 
$0.08/1,000  gallons  for  systems  serving 
more  than  1,000.000  persons  (EPA, 
1988h). 

A  program  to  control  corrosioo 
combining  i^  and  alkalinity  adjustment 
was  implemented  by  the  City  of 
Bennington,  Vermont,  on  its  water 
supply  in  August  1877.  The  treatment 
program  consists  of  adding  3  mg/1  of 
sodium  hydroxide  to  adjust  the  pH  from 
5.0  to  7J1  and  10  mg/1  of  sodium 
bicarbonate  to  adjust  the  alkalinity  from 
less  than  1  mg/1  to  15  mg/1  as  CaCOi. 
The  goal  of  the  program  was  to  reduce 
average  lead  levels  to  less  than  0.050 
mg/1.  Samples  were  collected 
periodically  from  nine  to  eleven  homes 
from  April  1977  to  November  1980. 
Three  samples  were  taken  at  each 
location,  representing  first  draw  water 
(i.e.,  water  in  the  interior  plumbing), 
water  in  the  service  line,  and  water  in 
the  main  (i.e.,  fully  flushed  water).  The 
mean  lead  concentration  for  the  first 
flush  samples  was  reduced  from  0.101 
mg/1  to  0.0342  mg/1  as  a  result  of  the 
treatment.  The  mean  lead  concentration 
in  the  service  line  samples  was  reduced 
from  0.184  mg/1  to  0.0302  mg/1  and  the 
mean  lead  concentration  in  the  fully 
flushed  samples  was  reduced  from  0.102 
mg/1  to  0.0167  mg/1  as  a  result  of  this 
treatment.  In  addition,  the  number  of 
samples  with  lead  conoentrations  less 
than  OJnO  mg/1  increased  as  a  result  of 
the  corrosion  control  treatment.  While 
only  2.6  percent  of  the  first  flush 
samples  contained  less  than  0.010  n^/l 
lead  before  treatment,  after  treatment 
was  implemented,  20.9  percent  of  the 
first  flush  samples  contained  leas  than 
OinOmg/l  lead  (KPA,  ISBBh). 

fai  1983.  the  City  of  Seattle. 
Washington  began  adjusting  pH  and 


alkalinity  of  its  Tok  River  supply.  The 
trealment  program  coosists  of  adding  2 
mg/1  of  time  as  CaO  to  adjust  the  pH 
from  6.2  to  8.2  and  9  mg/1  of  so<fium 
carbonate  as  NaiCOa  to^ust  tiie  total 
alkalinity  from  4  (o  12  mg/l  as  CaCOi. 

The  study  of  the  Tolt  River  supply 
was  conducted  at  the  same  time  as  the 
study  on  Seattle's  Cedar  River  supply, 
and  the  samplmg  procedtire  was  the 
same  as  described  in  the  discussion  of 
the  Cedar  water  supply  above.  The 
mean  lead  concentration  for  the 
standing  samples  from  the  Toh  River 
supply  dropped  from  0.0102  mg/1  before 
treatment  to  0.0041  mg/1  after  treatment. 
The  percentage  of  standing  sanqiles 
with  lead  concentrations  less  than  OillO 
mg/1  increased  as  a  result  of  treatment 
from  50  to  90.3  percent  (EPA  1988h). 

These  data  show  that  increasing  pH 
and  alkalinity  within  appropriate 
concentration  limits  can  e^ectively 
reduce  the  corrosivity  of  water  towards 
lead  in  interior  plumbing  and  greatly 
reduce  the  levels  of  lead  in  tap  water. 

c.  Corrosion  Inhibitors.  Coirosion 
inhibitors  control  corrosion  by 
accelerating  or  enhancing  the  formation 
of  a  protective  film  to  serve  as  a  barrier 
between  the  water  and  the  pipe  or 
solder  surfaces.  The  moat  commonly 
used  corrosion  inhibitors  include 
orthophosphates  and  silicates  (although 
silicates  may  be  more  effective  for 
reducing  corrosion  of  iron  or  galvanized 
pipe  than  lead  and  copper  pipe  and 
solder).  Recent  data  indicate  that  zinc 
orthophosphate  may  be  the  most 
elective  corrosion  inhibitor  for  lead 
pipe  and  solder  (AWWARF.  1985). 

Corrosion  inhibitors  have  been  used 
for  years  to  reduce  water  corrosion  by 
all  sizes  of  water  systems.  Estimated 
costs  for  controlling  corrosion  with 
inhibitors  range  bom  S0.9l/lJXXi  gallons 
for  systems  serving  less  than  100 
persons  to  $0,007/1.000  gallons  for 
systems  s«^ing  more  tiwn  1.000.000 
persons  (EPA.  198ah). 

d.  Consideration  of  Disinfection 
Needs  in  Designing  Corrosion  Control 
Treatment.  Use  of  corrosion  inhibitors 
or  adjusting  the  pH  and  alkalinity  of 
water  to  reduce  its  corrosiveness 
toward  lead  and  copper  can  have 
unintended  effects  on  Ae  quality  of 
finished  water.  Water  treatment  should 
be  carefully  designed  to  account  for  die 
following  circumstances. 

Adjustment  of  pH  can  affect  the 
effectiveness  of  disinfectants.  For 
instance,  if  systems  use  chlorination  for 
(fisinfection,  elevation  of  pH  ^ould  be 
delayed,  to  the  extent  possible,  until  just 
prior  to  when  the  water  enters  the 
distribution  system.  This  will  maximize 
the  contact  time  during  which 


disinfection  with  chlorine  is  most 
efficient  (since  chlorination  is  most 
effective  at  low  pHs)  while  also 
optimizing  corrosion  control  in  the 
distribution  system. 

Since  elevated  pHs  may  increase 
trihalomethane  (THKQ  formation  in  the 
distribution  system,  systems  using 
surface  water  sources  should  assure 
maximum  TWA  preciu'sor  removal  by 
optimizing  the  clarification  process  prior 
to  increasing  the  pH.  Systems  using 
groundwater  sources  v\rifh  high 
concentrations  of  THM  precursors  may 
need  to  install  treatment  to  remove  such 
precursors  (e.g..  membrane  filtration]  or 
use  alternative  disinfectants  to  free 
chlorine  (e.g.,  chlorine  dioxide  or  ozone 
followed  by  chloramines)  in  order  to 
achieve  adequate  disinfection,  minimize 
THM  formation,  and  oontrol  corrosion  at 
the  same  time.  In  certain  cases,  THM 
formation  and  the  need  to  remove  THM 
precursors  may  be  reduced  if 
orthophosphates  or  another  corrosion 
inhibitor  is  used,  as  these  diemicals 
work  best  at  pHs  somewhat  below  8. 

e.  Materials  Benefits  of  Corrosion 
Control  Treatment  EPA  recently 
published  an  analysis  of  the  benefits  of 
reducing  lead  levels  in  drinking  water 
(EPA.  1966a).  "Hus  analysis  included  an 
estimate  of  the  materials  benefits  {in 
terms  of  reduoed  pipe  corrosion  and 
failure,  increased  service  life  for  water 
meters,  etc.)  that  are  likely  to  result  from 
requiring  water  supfdiers  to  install 
corrosion  control  treatment  The  report 
estimated  that  the  materials  benefits 
alone  of  corrosion  oontral  would  exceed 
by  more  than  two  times  the  costs  of 
implementing  the  treatment 

Further,  a  National  Bureau  of 
Standards  report  estimated  that  20 
percent  of  the  costs  of  reported  damage 
from  water  supply  corrosion  costs  were 
avoidable  by  the  use  of  control 
measures  (Bennett  et  al..  1979).  The 
national  annual  costs  of  damage  from 
corrosion  in  the  water  supply  field  were 
estimated  at  $700  million  in  1875  (or 
$1,300  milhon  in  1986  dollars).  However, 
these  costs  are  only  for  distribution 
systems;  often  far  greater  corrosion 
costs  are  incurred  through  damage  to 
interior  piping  and  plumbing  systems 
within  buildings  (Ryder.  1960).  Corrosion 
control  by  suppliers  would  reduce  these 
damages  as  well. 

2.  Lead  Service  Connection  Replacement 

EPA  evaluated  requiring  the 
replacement  of  lead  service,  lines. 
goosenecks,  and  other  lead  distribution 
system  piping  to  control  lead  in  drinking 
water.  The  Agency  has  estimated  diat 
there  are  appr(»dmately  C4  million  lead 
service  lines  in  use  in  the  U.S.  and  that 
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about  25  percent  of  all  public  water 
suppliers  have  at  least  some  lead 
service  hnes.  The  number  of  lead 
service  Hnes  as  a  percentage  of  total 
service  lines  in  any  community  with 
lead  services  varies  from  one  percent  to 
80  percent  (Chin  and  Karalekas,  1984]. 
while  most  cities  stopped  installing  lead 
services  after  about  1940,  at  least  one 
large  city  (Chicago]  continue  to  require 
their  use  until  late  1986. 

Lead  service  Unes  can  contribute 
significantly  to  lead  levels  in  tap  water, 
especially  where  water  is  corrosive.  In 
Karalekas  et  al.  (1976),  for  example,  lead 
levels  in  samples  &om  lead  service  lines 
(called  "early  morning  samples"  in  this 
study]  averaged  0.104  mg/l  as  compared 
to  morning  Tirst  draw  levels  (called 
"standing  samples"]  in  those  same 
homes  which  averaged  0.053  mg/l. 
Similarly.  Pocock  (1980]  and  the  U.K. 
Department  of  the  environment  (1982) 
found  an  elevation  in  lead  levels  in 
morning  first  draw  samples  in  homes 
without  interior  lead  plumbing  but  with 
lead  service  Unes  (called 
"communication  pipe"  in  Pocock];  these 


first  draw  levels  were  lower  than  in 
homes  with  interior  lead  plumbing  and 
higher  than  in  homes  without  any  lead 
pipes  (either  as  interior  plumbing  or  as 
service  lines].  Because  lead  service  lines 
can  raise  lead  levels  at  the  tap,  and  for 
reasons  related  to  system  operation  and 
maintenance  (e.g.,  to  avoid  anticipated 
pipe  failures],  several  communities 
around  the  United  States  have  already 
begun  programs  to  replace  lead  service 
lines. 

The  studies  cited  above  as  well  as 
unpublished  data  from  two  other  cities 
(see  Tables  8  and  9]  indicate  that  not  all 
houses  with  lead  service  lines  have  high 
lead  levels  at  the  tap,  expecially  where 
water  is  relatively  non-corrosive.  The 
reasons  for  this  vary.  One  possible 
explanation  is  that  over  time  an 
insoluble  protective  coating  can  build  up 
on  the  interior  surface  of  the  lead  pipe, 
preventing  (or  reducing)  the  leaching  of 
lead  into  die  water.  The  buildup  of  this 
film  is  subject  to  conditions  that  can 
vary  bom  house  to  house  including  the 
age  of  the  plumbing,  the  occurrence  of 
physical  disturbances  such  as  the 


ground  freezing  or  nearby  road  repair, 
fluctuations  in  pH  or  water  pressure, 
and  the  length  and  diameter  of  the  lead 
pipe.  Another  possible  explanation  is 
that  the  samples  taken  in  some  of  these 
studies  may  not  have  fully  captured  the 
contribution  from  the  lead  service  line, 
e.g..  if  morning  first  draw  samples, 
rather  than  service  line  samples,  were 
taken  (morning  first  draw  samples  are 
not  a  reliable  predictor  of  the 
contribution  from  the  service  line).  This 
can  be  seen  in  the  Karalekas.  et  al. 
(1976)  data  cited  above:  the  service  line 
samples,  which  were  intended  to 
capture  the  effect  of  the  lead  pipes  on 
tap  water,  showed  the  highest  lead 
levels.  In  the  Pocock  (1980)  data  as  well, 
the  presence  of  lead  service  lines  raised 
the  morning  first  draw  lead  levels  only 
slightly.  Given  the  available  data.  EPA 
cannot  currently  quantify,  on  a  national 
basis,  the  contributions  of  lead  service 
lines  and  other  lead  connections  to  lead 
levels  at  the  tap,  or  the  anticipated 
change  in  lead  levels  after  corrosion 
control  treatment  is  in  place.  EPA 
solicits  data  to  help  clarify  this  issue. 


Table  8.— Average  Lead  Concentration  for  Lead  vs  Non-Lead  Service  Lines  *•  * 


City 

Pipe  type 

pH 

Alk' 

Morning 

first  draw 

average  (Pb 

injig/l) 

Service  line 

average  (Pb 

in  /ig/l) 

Fully 

flushed 

average  (Pb 

in  ng/l) 

Number  of 
sampes 

Vol. 

Chicago 

Lead 

8.3 
8.3 
8.6 
8.4 
9.0 
9.0 

109 
109 

13 
3 
8 
9 

<1 

4 

15 

e 

<3 

3 

2 

<1 

<1 

201 

73 

34 

12 

2 

9 

500 

Louisville 

Iron 

500 

Lead 

5 

3 

<1 

3 

250 

St  luxjts 

Copper „ 

Lead 

250 

50 
50 

1.000 

Copper 

1,000 

1         '  Source:  EPA.  1988A. 

»  Values  are  for  reported  sannple  sizes. 
*  AIK= alkalinity  in  mg/l  as  CaCO,. 

Table  9.— Range  of  Lead  Concentrat 

ion  for  Lead  vs.  Non-Lead  Service  Lines  ••  * 

City 

Pipe  type 

pH 

Alk' 

Morning 

first  draw 

average  (Pb 

in^/l) 

Service  line 

average  (Pb 

in  MQ/I) 

Fully 

flushed 

average  (Pb 

in  MQ/I) 

Numt>er  of 
samples 

Vol. 

Chicago 

Lead 

8.3 
8.3 
6.6 
6.4 

9.0 
9.0 

109 
109 

<3-85 
<3-6 
ND-29 
ND-19 
<1 
<1-13 

< 3-1 27 

<3-44 
<3 

ND-15 

ND-5 

<1 

<1 

201 

73 

34 

12 

2 

9 

500 

LouisvHIe 

Iron 

500 

Lead 

ND-15 

ND-7 

<1 

1-10 

250 

St.  Louis 

250 

Lead 

50 
50 

1.000 

Copper 

1.000 

■  Source:  EPA.  1988/). 

'  Vahjes  are  for  reported  sample  sizes. 

'  Alk= alkalinity  in  mg/l  as  CaCOj. 


A  further  complication  of  the  pipe 
replacement  issue  is  that  ownership 
and/or  control  of  the  service  line  often 
is  split  between  the  public  water  system 
and  the  property  owner.  Depending  on 
State  law  or  regulations  or  local 
ordinances,  some  public  water  systems 
own  and/or  control  service  lines  and 


other  connections  up  to  the  property 
line,  others  own  and/or  control  the 
service  line  and  other  connections  up  to 
the  building  (especially  if  the  water 
meter  is  located  inside  the  building),  and 
still  othprs  own  and/or  control  the 
service  line  and  other  connections  only 
up  to  the  curb.  (See  Figure  1  for  a 


schematic  drawing  of  the  parts  of  the 
water  supply  and  distribution  system.) 

EPA  believes  that,  in  general  its 
authority  to  require  replacement  of 
service  lines  and  other  connections  ends 
where  the  water  supplier  ownership  or 
control  of  the  lines  end.  EPA  has 
conducted  a  limited  study  of  some  large 
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cities,  whick  indicates  that  these  water 
supplieis  generally  lunit  tnainienance  on 
water  pipes  to  tluMe  portions  they  own 
(EPA  19B7d).  Howiever.  several  cities 
have  anthority  to  enter  private  property 
to  perform  work  an  rrsirr  Hnrs  sniirr 
special  ciictunstances  (EPA  18Bi^);  in 
such  cases,  the  pro^perty  OMner  is 
geaeraily  billed  far  the  w«rk  pecfomied. 

Several  cities  cnrready  coinfant 
programs  to  acoelerale  <he  lepiacement 
of  portions  of  Ihe  lead  servioes  and 
goosenecks  under  their  contniL  Saa 
Francisco,  CA  began  a  program  in  the 
early  igso's,  and  repboes  approximately 
ll,SeO  linear  leet  of  aervioe  Mne  per  year 
at  an  average  cost  of  $40 per  linear  foot 
The  service  line  fncra  the  water  otain  to 
the  water  meter  is  replaced  with 
polybutyleae,  copper,  or  ductile  iron, 
depending  on  line  diaiaeter.  New  Haven, 
CT,  has  replaced  all  lead  and  galvanized 
steel  service  iiaes  (from  ike  water  main 
to  the  meter)  and  began  accelerated 
replaoement  «f  lead  goeseneck 
connections  in  lf76-77.  New  Haven  has 
replaced  15,000  of  an  original  3a006  lead 
goosenecks  to  dafte,  at  a  rale  of  about 
1,000  per  year.  Akron,  OH  began 
replacing  lead  and  galvaniaed  steel 
service  lines  from  the  water  main  to  the 
curb  in  19*4,  and  has  replaced  about 
1,000  service  lines  per  year  since  then.  In 
all  of  these  cases,  the  service  line 
replacement  was  ftmded  by  operating 
revenues  paid  by  the  customers. 
Washington,  DC  has  a  program  under 
which  they  city  will  rej^ace  its  portion 
of  lead  service  Hnes  provided  that  the 
building  owner  replaces  his  or  her 
portixuL 

While  many  studies  indicate  that  lead 
service  connections  can  contribute  to 
tap  water  levels  of  lead,  EPA  currently 
has  no  data  to  quantify  the  extent  of 
reductions  in  lead  levels  that  might  be 
achievable  by  partial  replacement  (i.e., 
by  replacing  only  that  portion  under  the 
ownership  and/or  controi  of  the  PWS). 
One  study  [Britton  and  Richards,  1980) 
found  temporary  increases  in  lead  levels 
at  the  tap  following  the  replacement  of 
part  of  a  lead  service  line  with  copper 
piping.  As  the  authors  noted,  this 
probably  resulted  from  the  dislodgement 
of  the  protective  coating  on  the  inside  of 
the  pipe,  possibly  aggravated  by  the 
application  of  new  lead  solder  to 
connect  the  new  pipe,  and  the 
occurrence  of  galvanic  corrosion  related 
to  the  introduction  of  a  dissimilar  metal. 
Because  EPA  does  not  have  the 
authority  to  require  the  replacement  of 
lead  service  Rues  owned  and  controlled 
by  private  property  owners,  the  Agency 
is  com:emed  that  a  requirement  to 
replace  lead  service  lines  would  result 
in  only  partial  replaceraent  of  many 


such  lines.  EPA  solicits  any  available 
data  OD  the  eSect  of  partiad  and  full  lead 
sarvioe  bne  replaoemejit  programs  on 
lead  ieveia  at  the  tap.  EPA  also  solicits 
informatianon  the  extent  aSUte 
anthaiity  of  public  water  syntems  over 
lead  service  hnes  and  connections  under 
State  law  and  kxal  ordinances. 

3.  Public  Education  About  Lead  in 
Drinking  Water 

EPA  has  conducted  public  education 
programs  and  has  found  that  wdl 
designed  and  impkaBented  programs 
can  be  an  effectiwe  neans  of  reducing 
public  cacposnres  to  envinmmental 
hazaeds.  ftifalic  educatian  programs 
have  effectireiy  changed  lite  knowledge 
and/or  bdandor  of  llueir  mdiences. 
Examples  of  anch  programs  are  the  State 
and  EPA  radon  programs  and  programs 
to  edacate  residents  near  Supeifund 
sites  aboHt  the  dep«e  of  hazard 
presented  by  improperly  disposed 
chemicals  at  these  sites. 

Since  1986  EPA  has  sponsored  a  major 
program  to  educate  the  puhUc  dmut  the 
dangers  of  exposure  to  radon.  Many 
elements  of  this  program  have  actually 
been  carried  out  by  State  mtd  local 
governments.  The  program  has  included 
monitoring  of  homes  and  other  buildings 
for  radon  in  the  air.  and  development 
and  testing  of  innovative  exposure 
reduction  methods,  including  both 
prevention  and  removal  techniques. 
Information  has  been  conveyed 
throughout  the  community  through  an 
ongoing  program  of  pamphlets,  public 
service  announcements,  television 
specials,  public  meetings,  and  other 
means.  As  a  result  of  this  program, 
many  people  have  become  aware  of  the 
effects  of  exposure  to  radon  on  health 
and  have  taken  steps  to  determine  their 
exposure  and  protect  themselves. 

A  second  successful  public  education 
program  deals  with  health  risks 
associated  with  specific  hazardous 
waste  disposal  sites  under  CERCLA 
(Soperfund).  Federal.  State,  and  local 
governments,  together  with  private 
parlies,  provide  intensive  information  to 
people  living  or  working  near  hazardous 
waste  sites.  Using  the  methods 
discussed  above,  affected  persons  have 
learned  about  the  nature  of  the  dangers 
they  may  face  and  have  learned 
appropriate  steps  to  reduce  their  current 
and  possible  future  exposures  to 
contaminants  at  these  hazardous  waste 
sites. 

AH  public  education  programs  have 
two  basic  elements:  the  content  of  the 
program  and  the  method  of  delivering 
the  information. 

a.  Content  of  the  Program.  An 
effective  public  education  program  for 


lead  in  drinking  water  includes 
information  about: 

(aj  The  health  reasons  for  concern 
about  lead  exposure,  inchnlmg 
identification  of  sensitive 
subpopulations; 

fb)  Sources  of  lead  exposure 
(including  non-drinking  vrater  sources) 
and  a  plan  to  identify  the  sources  of 
specific  problems  in  individual  houses 
that  are  identified  as  having  lead  levels 
above  a  maxhnum  value: 

(c)  Means  of  reducing  lead  exposure 
from  drinking  water,  including  tap 
fhtshiTTg  and  suggestions  for  modifying 
water  use  patterns  to  conserve  water 
given  the  benefits  of -flushing. 

b.  Conveyance  of  Message.  The 
effectiveness  of  public  education 
programs  varies  depending  upon  how 
the  message  is  conveyed  to  the 
community  in  general  arul  to  key  groups 
in  the  community.  For  example,  bill 
enclosures,  public  service 
announcements,  puhilic  meetings,  and 
messages  on  water  bills  will  vary  in 
effectiveness  since  they  present  die 
message  in  different  ways  and  to 
different  consumers. 

Identification  of  key  groups  in  the 
community  can  be  important  in 
improving  the  effectiveness  of  public 
education  programs  in  reducing 
exposure  to  lead  by  targeting  them  for 
more  intensive  public  education  efforts. 
Key  groups  can  include  residence  in 
areas  identified  as  at  risk  for  high  lead 
levels  in  drinking  water  or  houses  that 
actually  have  fae»n  tested  and  found  to 
have  high  lead  levels;  schools  and  other 
buildings  that  have  a  high  proportion  of 
children  in  their  poptdation;  and 
institutions  that  may  serve  a  high 
proportion  of  pregnant  women. 

Finally,  the  frequency  and  duration  of 
the  various  aspects  of  a  pubTic 
education  program  can  influence  its 
success. 

4.  Selection  of  Treatment  Technique 
Requirements  for  Controlling  Corrosion 
By-Products 

In  the  above  discussion,  EPA  has 
reviewed  three  potential  methods  of 
reducing  lead  and  copper  as  corrosion 
by-products  in  drinking  water:  Coirosion 
control  treatment,  pipe  replacement,  and 
public  education.  Based  on  its 
evaluation  of  the  available  information, 
EPA  considers  corrosioD  oontroJ  and 
public  education  to  be  effective  aad 
feasible  methods  of  redacing  lead  and 
copper  as  corrosion  by-products  in 
drinking  water.  Thus,  they  are  both 
included  as  requirements  of  the 
proposed  rule.  Lead  service  line 
replacement  was  also  considered.  EPA 
believes  that  in  many  cases  replacemei.t 
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of  lead  service  lines  and  connections 
may  reduce  the  lead  levels  in  tap  water. 
However,  there  may  be  temporary  risks 
associated  with  partial  pipe 
replacement.  Because  of  these  potential 
risks,  as  well  as  uncertainty  about  the 
effectiveness  of  partial  or  complete 
service  line  replacement  as  a  final 
control  step  after  implementation  of 
corrosion  control  treatment,  EPA  is  not 
proposing  service  line  replacement  as 
BAT  for  controlling  lead  as  a  corrosion 
by-product  in  drinking  water.  However, 
as  explained  below,  EPA  is  requesting 
comment  and  data  on  this  subject  and  is 
considering  adopting  pipe  replacement 
as  a  requirement  of  the  final  rule. 

E.  Proposed  Regulation 

EPA  is  proposing  an  MCL  for  lead  in 
distributed  water  of  0.005  mg/l  and  an 
MCL  for  copper  in  distributed  water  of 
1.3  mg/l.  Compliance  would  be 
measured  at  the  entry  point  to  the 
distribution  system. 

The  Agency  is  also  proposing  a 
treatment  technique  requirement  to 
control  lead  and  copper  which  enters 
water  as  corrosion  by-products.  The 
proposed  treatment  technique  consists 
of  optimal  corrosion  control  treatment  to 
minimize  lead  corrosion,  and  public 
education.  It  would  be  triggered  by  three 
"no-action"  levels,  as  measured  in 
targeted  samples:  an  average  lead 
concentration  in  targeted  samples  of 
less  than  or  equal  to  0.010  mg/l,  a 
copper  concentration  of  1.3  mg/l  or  less 
in  at  least  95  percent  of  the  targeted 
samples,  and  pH  greater  than  or  equal  to 
8.0  in  at  least  95  percent  of  the  targeted 
samples.  If  all  three  levels  are  met,  "no 
action"  would  be  required;  the  PWS 
would  be  deemed  in  compliance  with 
the  treatment  technique.  If  any  of  these 
three  levels  is  not  met  by  a  system,  the 
system  would  be  required  to  install  or 
improve  its  corrosion  control  treatment. 
In  addition,  if  the  average  lead  level  of 
0.010  mg/l  or  a  fourth  "no-action"  lead 
level  of  0.020  mg/l  or  less  (in  at  least  95 
percent  of  the  targeted  samples  taken 
for  compliance]  was  exceeded,  the  PWS 
would  be  required  to  conduct  a  public 
education  program  to  encourage 
consumers  to  reduce  their  exposures  to 
lead  in  drinking  water. 

The  Agency  is  seeking  comment  on 
six  major  alternatives  which  are 
permutations  of  this  proposal.  First,  EPA 
is  considering  treating  the  fourth  no- 
action  level,  0.020  mg/l  or  less  of  lead  in 
at  least  95  percent  of  the  targeted 
samples,  the  same  as  the  first  three  no- 
action  levels.  Thus,  a  system  that  did 
not  meet  this  fourth  no-action  level 
would  be  required  to  install  or  improve 
its  corrosion  control  treatment.  The 
second  alternative  would  add  an 


additional  "no-action  level"  of  total 
alkalinity  greater  than  or  equal  to  30 
mg/l  in  95  percent  of  more  samples  to 
trigger  treatment.  As  in  the  first 
alternative,  a  system  that  did  not  meet 
this  no-action  level  would  be  required  to 
install  or  improve  corrosion  control 
treatment.  The  third  alternative  would 
eliminate  the  pH  no-action  level  and 
rely  only  on  lead  levels  measured  at  the 
tap  to  determine  whether  corrosion 
control  treatment  is  required.  Under  the 
fourth  alternative  EPA  is  considering,  a 
system  would  be  required  to  replace 
lead  service  lines  and  connections  that 
were  found  to  contribute  0.005  mg/l 
lead  or  more  to  lead  levels  in  tap  water 
even  after  installation  of  optimal 
corrosion  control  treatment.  The  fifth 
alternative  under  consideration  is  a  two- 
tier  approach  to  monitoring  which  could 
increase  the  efficiency  of  sampling  and 
accuracy  of  determinations  regarding 
whether  additional  corrosion  control 
treatment  was  required.  This  alternative 
may  also  reduce  the  number  of  samples 
required  of  larger  public  water  systems. 
A  sixth  alternative  EPA  is  considering 
would  eliminate  the  MCLs  for  lead  and 
copper  in  distributed  water. 

This  section  and  the  following  section 
on  monitoring  describe  each  part  of  the 
proposal  and  these  alternatives,  and 
explains  the  rationale  for  selecting  the 
proposed  rule  provisions  and  for 
considering  each  alternative.  EPA 
requests  comment  on  the  proposal  itself, 
as  well  as  the  alternatives.  In  response 
to  the  public  comments,  EPA  may 
promulgate  any  of  these  alternative 
options  or  any  combination  of  these 
options.  Persons  should,  accordingly, 
comment  fully  on  all  these  options. 

In  its  July  8, 1987  (52  PR  12876]  notice 
promulgating  NPDWRs  for  eight  VOCs, 
EPA  added  a  definition  of  a  non- 
transient  non-community  (NTNC]  water 
system  to  the  general  definitions  section 
in  40  CFR  §141.2.  The  definition  of  a 
non-transient  non-community  water 
system  is  as  follows: 

a  "non-transient  non-community  water 
system"  means  a  public  water  system  that  is 
not  a  community  water  system  and  that 
regularly  serves  at  least  25  of  the  same 
persons  over  six  months  per  year. 

In  that  rulemaking,  EPA  applied  the 
NPDWRs  for  the  VOCs  to  these  NTNC 
water  systems.  EPA  also  stated  in  that 
notice  its  intent  to  apply  future  drinking 
water  standards  to  NTNC  water 
systems.  Accordingly,  EPA  is  proposing 
to  apply  the  NPDWRs  for  lead  and 
copper  proposed  in  today's  notice  to 
NTNC  water  systems  as  well  as  to 
community  water  systems.  EPA 
recognizes  that  some  of  the  provisions  of 
the  proposed  regulations  would  not 


easily  apply  to  NTNC  systems. 
Therefore,  where  appropriate,  EPA  is 
proposing  modified  provisions  for  NTNC 
water  systems  to  better  suit  the  special 
circumstances  of  the  NTNC  system. 
Unless  otherwise  noted,  all 
requirements  in  this  proposal  would 
apply  to  community  water  systems  and 
NTNC  water  suppliers  in  the  same  way. 

1.  Lead  and  Copper  MCLs 

Based  on  the  analysis  of  treatment 
technologies  in  Section  IV.B.3.,  above, 
and  an  assessment  of  the  PQL  in  Section 
V.A.,  below,  EPA  is  proposing  an  MCL 
of  0.005  mg/l  for  lead  in  water  as  the 
water  enters  the  distribution  system. 
The  treatment  technologies  proposed  as 
BAT  in  Section  IV.B.3.,  (i.e..  ion 
exchange,  reverse  osmosis,  lime 
softening,  and  coagulation/filtration) 
can  reduce  lead  occurring  in  source 
water  to  0.005  mg/l  at  reasonable  cost. 
Based  on  an  analysis  of  the  same 
treatment  technologies,  EPA  proposes  to 
set  an  MCL  for  copper  in  water  entering 
the  distribution  system  of  1.3  mg/l.  The 
treatment  technologies  proposed  as  BAT 
in  Section  IV.B.3.  are  capable  of 
reducing  copper  found  in  source  water 
to  this  level  at  reasonable  cost. 

EPA  considered  making  these  MCU 
applicable  to  fully  flushed  water  at  the 
tap,  rather  than  to  treated  water 
entering  the  distribution  system. 
However,  EPA  is  concerned  that 
distribution  system  and  household 
plumbing  materials  might  contribute  to 
fully  flushed  lead  levels  at  the  tap  as 
water  moves  through  the  pipes,  and  tap 
levels  therefore  may  not  reflect  the 
effective  application  of  treatment  to 
reduce  lead  and  copper  occurring  in 
source  water.  Although  EPA  has  few 
data  on  such  contributions,  especially 
on  contributions  after  application  of  the 
corrosion  control  treatment  which 
would  be  required  by  this  rule,  the 
available  data  indicate  that  plumbing 
materials  can  contribute  to  lead  and 
copper  levels  in  fully  flushed  samples 
(EPA,  1988h). 

Therefore,  EPA  is  proposing  to  require 
that  compliance  with  the  MCLs  for  lead 
and  copper  be  measured  at  the  entry 
point(s)  to  the  distribution  system. 
Water  suppliers  with  more  than  one 
well  or  entry  point  to  the  distribution 
system  would  be  required  to  monitor  at 
each  entry  point  to  ensure  identification 
of  all  sources  requiring  treatment. 
Where  several  wells  draw  from  the 
same  aquifer.  States  would  be  allowed 
to  identify  wells  representative  of  the 
aquifer  for  monitoring  if  there  is  no 
treatment;  monitoring  of  the  remaining 
wells  would  not  be  required.  States 
would  also  be  allowed  to  reduce  the 
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total  number  of  samples  by  the  use  of 
composite  samples,  described  in  Section 
V.C.I,  below. 

Measuring  at  the  entry  point  to  the 
distribution  system  would  accurately 
reflect  whether  the  treatment  of  the 
source  water  was  effectively  applied. 
While  contributions  to  the  lead  and 
copper  content  of  fully  flushed  water 
from  plumbing  materials  in  the 
distribution  system  may  be  small,  even 
a  contribution  of  0.001  mg/1  from 
corrosion  could  result  in  a  violation  of 
the  lead  MCL  when  in  fact  the  source 
water  has  been  treated  to  reduce  lead 
levels  in  the  source  water  to  below  the 
MCL.  A  larger  contribution  would  be 
required  for  copper,  but  the  same 
concern  exists.  EPA  solicits  comments 
on  both  the  proposed  approach  and  the 
alternative  of  requiring  that  the  MCLs 
apply  to  fully  flushed  water  at  the 
consumer's  tap. 

To  demonstrate  compliance  with  the 
MCL  for  lead,  water  suppliers  would  be 
required  to  monitor  lead  in  water 
entering  the  distribution  system  and 
maintain  the  lead  level  at  or  below  0.005 
mg/1  in  all  samples.  To  be  in  compliance 
with  the  MCL  for  copper,  water 
suppliers  would  be  required  to  monitor 
copper  levels  in  water  entering  the 
distribution  system  and  maintain  the 
copper  level  at  or  below  1.3  mg/1  in  all 
samples.  These  requirements  would 
apply  to  both  community  water  systems 
and  non-transient,  non-community 
water  systems.  Monitoring  would  begin 
no  later  than  the  dates  specified  in 
Section  V.C.I  (depending  on  system 
size]. 

It  has  been  suggested  that  an  MCL  for 
contaminants  entering  the  distribution 
system  is  a  contradiction  in  terms 
because  an  MCL,  by  defmition,  is  a 
standard  that  must  be  met  at  the  tap. 
Proponents  of  this  view  argue  that  the 
SDWA.  the  legislative  history  of  the  Act. 
and  EPA's  own  regulations  support  this 
interpretation. 

The  Safe  Drinking  Water  Act  defines 
an  MCL  as  "the  maximum  permissible 
level  of  a  contaminant  in  water  which  is 
delivered  to  any  user  of  a  public  water 
system."  Section  1401(3).  It  certainly 
could  be  argued  that,  under  this 
definition.  MCLs  must  be  met  in  water 
that  actually  flows  from  the  user's  tap. 
Indeed,  the  House  Report  on  the  bill  that 
eventually  became  the  Safe  Drinking 
Water  Act  of  1974  states  that  "[sjince 
drinking  water  regulations  are  intended 
to  be  met  at  the  consumer's  tap,  the 
committee  anticipates  that  monitoring 
would  include  tap  sampling."  (H.R.  Rep. 
No.  93-1185.  p.  13. 1974).  On  the  other 
hand,  it  could  be  argued  that  "water 
which  is  delivered  to  any  user"  refers  to 
water  that  leaves  the  part  of  the 


distribution  system  that  is  owned  or 
controlled  by  the  public  water  system 
and  enters  the  portion  of  the  distribution 
system  that  is  owned  or  controlled  by 
the  user,  e.g.,  homeowner.  This 
interpretation  would  be  consistent  with 
the  definition  of  "public  water  system" 
in  section  1401(4)  of  the  Act  which,  as 
discussed  earlier,  does  not  include 
distribution  facilities  that  are  not  owned 
or  controlled  by  the  public  water 
system. 

In  determining  where  MCLs  apply. 
EPA's  regulations  are  not  conclusive.  In 
40  CFR  141.2(c),  EPA  defines  "maximum 
contaminant  level"  as: 

the  maximum  permissible  level  of  a 
contaminant  in  water  which  is  delivered  to 
the  free  flowing  outlet  of  the  ultimate  user  of 
a  public  water  system,  except  in  the  case  of 
turbidity  where  the  maximum  permissible 
level  is  measured  at  the  point  of  entry  to  the 
distribution  system.  Contaminants  added  to 
the  water  under  circumstances  controlled  by 
the  user,  except  those  resulting  from 
corrosion  of  piping  and  plumbing  caused  by 
water  quality,  are  excluded  from  this 
defmition. 

The  "free  flowing  outlet  of  the  ultimate 
consumer  of  a  public  water  system" 
apparently  refers  to  the  user's  tap. 
Under  this  interpretation,  all  MCLs, 
except  the  MCL  for  turbidity,  apply  at 
the  tap.  However,  many  of  the  NPDWRs 
the  Agency  has  promulgated  appear 
inconsistent  with  this  definition  because 
they  do  not  require  monitoring,  and 
therefore  compliance,  at  the  user's  tap. 
For  instance,  the  NPDWR  for  coliform 
bacteria  requires  that  "samples  *  *  *  be 
taken  at  points  which  are  representative 
of  the  conditions  within  the  distribution 
system."  40  CFR  141.21(a).  While  this 
provision  does  not  preclude  sampling  at 
the  consumer's  tap,  it  does  not  require  it. 
Some  NPDWRs  actually  preclude 
compliance  monitoring  at  the  tap.  For 
instance,  in  40  CFR  141.24(g)(1),  the 
NPDWRs  for  VOCs  that  EPA 
promulgated  in  19S7  state  that  "(g|round 
water  systems  shall  sample  at  points  of 
entry  to  the  distribution  system 
representative  of  each  well."  Also,  the 
NPDWR  for  fluoride  requires  sampling 
at  the  entry  points  to  the  distribution 
system.  40  CFR  141.23(g)(1).  Other 
NPDWRs  are  silent;  for  instance,  most 
of  the  NPDWRs  for  inorganic 
contaminants  (other  than  fluoride)  do 
not  specify  the  sampling  (or  compliance) 
point.  See  40  CFR  141.23. 

Of  course,  for  contaminants  other 
than  corrosion  byproducts,  sampling  at 
the  tap  is  not  critical  since  water  leaving 
a  treatment  plant  is  generally  expected 
to  remain  consistent  in  quality 
throughout  the  distribution  system, 
including  the  portion  owned  or 
controlled  by  the  consumer.  In  fact,  for 


some  contaminants,  the  level  at  the  tap 
may  even  be  lower  than  the  level  at  the 
entry  point  to  the  distribution  system 
because  of  dilution  (e.g..  mixing  of 
sources)  or  volatilization  of 
contaminants  from  water. 

Thus,  EPA's  regulatory  definition  of 
MCL  arguably  is  inconsistent  with  both 
the  statutory  definitions  of  "MCL"  and 
"public  water  system"  and  the 
monitoring  requirements  for  many 
current  MCLs.  EPA  believes  it  is 
important  to  clarify  that,  for  all 
contaminants  regulated  under  the  Safe 
Drinking  Water  Act.  the  point  of 
compliance  is  defined  by  the  monitoring 
requirements  of  each  NPDWR. 
Therefore,  in  this  notice,  EPA  is 
proposing  to  amend  the  definition  of 
"maximum  contaminant  level"  to  match 
the  statutory  definition.  Then,  for  each 
NPDWR  that  specifies  an  MCL.  the 
Agency  will  specify  the  monitoring 
requirements,  including  the  sampling 
locations,  which  will  in  turn  define  the 
point  of  compliance.  In  the  case  of  the 
lead  and  copper  MCLs,  therefore,  the 
sampling  point  and  point  of  compliance 
would  be  the  entry  point  to  the 
distribution  system.  While  these  levels 
may  not  necessarily  be  the  "maximum 
levels  delivered  to  any  user."  because 
lead  and/or  copper  levels  will  probably 
increase  from  corrosion  within  the 
distribution  system,  these  MCLs. 
measured  as  specified  in  the  proposed 
rule,  (1)  would  indicate  whether  the 
treatment  for  lead  and  copper  in  source 
water  was  effective,  and  (2)  assess  the 
minimum  lead  and  copper  levels  that 
can  occur  at  the  tap. 

2.  Treatment  Requirement  for  Lead  and 
Copper  as  Corrosion  By-Products 

The  treatment  technique  required  by 
this  rule  consists  of  optimal  corrosion 
control  treatment  (to  minimize  lead  and 
copper  leaching)  and  public  education 
(to  reduce  exposure  to  lead).  Systems 
could  comply  with  the  treatment 
technique  either  by  installing  treatment 
and  conducting  a  public  education 
program,  or  by  meeting  specified  "no- 
action  levels"  for  parameters  of  concern. 
Thus,  under  this  proposal,  systems  that 
meet  specified  levels  for  lead,  copper, 
and  pH,  i.e.,  no-action  levels,  would  be 
deemed  in  compliance  with  the 
treatment  technique  requirement  and 
would  not  be  required  to  install  or 
improve  treatment  of  their  water. 
Systems  that  do  not  meet  the  no-action 
levels  would  be  required  to  either 
improve  or  install  corrosion  control 
treatment  adequate  to  meet  the  no- 
action  levels  or  else  demonstrate  that 
they  have  optimized  treatment,  i.e..  that 
the  delivered  water  is  minimally 


corrosive  towards  lead.  In  addition,  if 
one  or  both  lead  no-action  levels  are 
exceeded,  the  system  would  be  required 
to  conduct  a  public  education  program. 

EPA  is  proposing  no-action  levels  as  a 
screen  to  limit  the  total  number  of  public 
water  systems  which  would  need  to 
make  a  detailed  demonstration  that  they 
have  optimized  corrosion  control 
treatment.  These  limits  are  called  "no- 
action  levels"  because  no  further  actions 
are  required  if  they  are  met.  Thus,  under 
this  proposal,  a  system  that  meets  the 
no-action  levels,  i.e.,  95  percent  of 
samples  at  the  tap  with  pH  8,  lead  levels 
at  the  tap  of  0.010  mg/1  or  below  as  an 
average,  and  95  percent  of  copper  levels 
at  the  tap  of  1.3  mg/1  or  below,  would  be 
considered  to  have  minimally  corrosive 
water  and  would  be  considered  in 
compliance  with  the  corrosion  control 
portion  of  the  treatment  technique 


requirement.  Such  a  system  would  not 
be  required  to  perform  a  detailed 
demonstration  that  it  had  installed 
optimal  corrosion  control  treatment.  A 
system  that  meets  the  average  of  0.010 
mg/1  of  lead  and  95  percent  or  more  of 
its  samples  are  less  than  or  equal  to 
0.020  mg/1  lead  would  be  considered  to 
be  in  compliance  with  the  public 
education  portion  of  the  treatment 
technique  requirement. 

To  determine  whether  it  meets  the  no- 
action  levels,  the  water  system  would 
first  take  morning  first  draw  and  service 
connection  samples  from  kitchen  taps  in 
targeted  residences  as  described  in 
Section  V.B.2.  below.  For  systems 
serving  more  than  3,300  people,  the  first 
round  of  monitoring  (four  quarters) 
would  be  required  to  be  completed 
during  the  15  months  after  promulgation 
of  the  final  rule.  Water  suppliers  serving 


500  to  3,300  people  would  have  27 
months  from  promulgation  to  complete 
the  initial  monitoring.  Systems  se-^ving 
fewer  than  500  people  would  be  required 
to  complete  the  initial  monitoring  39 
months  after  promulgation  of  the  final 
regulations.  Non-transient  non- 
community  water  systems  would  be 
required  to  complete  their  required 
monitoring  according  to  this  schedule, 
depending  on  the  number  of  people 
served  by  the  system.  All  other  time 
deadlines  are  expressed  in  terms  of  time 
elapsed  since  the  deadline  for 
completion  of  the  initial  monitoring. 
These  requirements  are  summarized  in 
Figure  2.  The  remainder  of  this  section 
describes  these  requirements  in  more 
detail. 
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Figure  2 
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Systems  failing  to  meet  the  no-action 
levels  by  the  deadline  for  completion  of 
the  initial  monitoring  would  be  required 
to  install  corrosion  control  treatment, 
and/or  public  education,  depending  on 
which  of  the  no-action  levels  is 
exceeded.  Corrosion  control  treatment 
and  public  education  would  be  required 
to  be  implemented  according  to  a  State- 
approved  or  issued  treatment  plan.  The 
treatment  plan  would  contain  specific 
steps  that  each  water  supplier  would  be 
required  to  take  to  ensure  that  either  the 
no-action  levels  are  met,  or  optimal 
corrosion  control  treatment  and/or 
public  education  are  implemented,  on  a 
specified  schedule.  All  systems  would 
be  required  to  complete  installation  of 
any  treatment  required  by  the  treatment 
plan  within  three  years  after  approval  of 
the  plan. 

Water  systems  serving  3,300  or  more 
people  and  failing  to  meet  anyone  of  the 
no-action  levels  would  be  required  to 
apply  for  approval  of  a  treatment  plan 
by  submitting  a  proposed  treatment  plan 
to  the  State  within  one  year  after  the 
deadline  for  completion  of  the  initial 
monitoring.  These  systems  would 
requii  ed  to  include  in  their  treatment 
plan  the  following  steps:  (1)  Design  and 
implementation  of  pipe  loop,  laboratory, 
pilot  scale  and/or  field  studies;  (2) 
analysis  of  the  data  generated  in  these 
studies  to  estimate  optimal  operating 
conditions  to  minimize  corrosion  of  lead; 
(3)  installation  of  the  treatment  in  the 
entire  water  supply  system;  (4) 
monitoring  to  evaluate  the  effectiveness 
of  the  treatment;  (5)  additional 
adjustment  of  the  treatment  if  no-action 
levels  continues  to  be  exceeded;  and  (6) 
if,  after  installation  and  adjustment  of 
treatment,  any  of  the  no-action  levels 
continue  to  be  exceeded,  submission  to 
the  State  of  all  data  collected  and  an 
analysis  demonstrating  that  the 
corrosion  control  treatment  being 
applied  was  optimal,  i.e.,  that  lead  levels 
were  minimized. 

The  Slate  would  be  required  to  review 
tlie  system's  analysis  and  determine 
whether  treatment  was  optimal.  Once 
the  State  determines  that  treatment  is 
optimal,  the  State  would  also  specify 
required  operating  parameters  and 
values  (such  as  pH,  total  alkalinity,  or 
corrosion  inhibitor  dose  rate  or  residual) 
to  ensure  that  optimal  treatment 
lontinues.  These  operating  parameters 
may  vary  by  season  to  account  for 
seasonal  variations  in  water  corrosivity. 
States  would  be  expected  to  periodically 
review  and  revise  the  specified 
operating  parameters  if  long-term 
monitoring  shows  increasing  average 
lead  levels,  or  that  different  values  for 


the  specified  parameters  result  in  lower 
lead  levels. 

Water  systems  serving  fewer  than 
3.300  people  would  be  required  to  apply 
to  the  State  for  a  treatment  plan  if  any 
of  the  no-action  levels  is  exceeded  at  the 
end  of  the  initial  monitoring  period. 
Systems  would  be  required  to  submit  or 
apply  for  the  plan  within  one  year  after 
the  close  of  the  initial  monitoring  period. 
States  would  specify  the  required 
corrosion  control  treatment  in  the 
treatment  plans  for  these  systems.  The 
treatment  plans  would  include  a 
schedule  for  completion  of  Steps  3-6 
described  above  for  systems  serving 
more  than  3,300  persons.  States  would 
also  specify  final  operating  parameters 
for  these  systems  after  treatment  is 
applied  and  follow-up  monitoring 
conducted.  EPA  is  proposing  that  States 
specify  the  appropriate  treatment  for 
these  systems  because  most  smaller 
systems  are  unlikely  to  have  the 
resources  and  expertise  necessary  for 
determining  what  corrosion  control 
treatment  is  appropriate.  However, 
systems  that  wish  to  develop  and  submit 
their  own  treatment  plan  rather  than 
request  one  from  the  State  are 
encouraged  to  do  so. 

a.  Corrosion  Control — i.  No- Act  ion 
Levels. 

As  described  above,  if  pH  is  8.0  or 
greater  (in  95  percent  of  targeted 
samples),  lead  levels  in  targeted 
samples  have  an  arithmetic  average  of 
0.010  mg/1  or  lower,  the  maximum  lead 
level  in  95  percent  of  targeted  samples 
does  not  exceed  0.002  mg/1,  and  the 
copper  levels  in  95  percent  of  targeted 
samples  does  not  exceed  1.3  mg/1,  the 
system  would  be  deemed  in  compliance 
with  the  treatment  technique 
requirement  and  need  not  install  or 
improve  corrosion  control  treatment. 

The  value  of  0.010  mg/1  as  an 
arithmetic  average  for  lead  levels  is 
based  on  engineering  considerations. 
EPA  reviewed  the  available  literature 
and  data  on  lead  levels  in  standing 
samples  (water  standing  in  the  pipes  8- 
18  hours),  compared  with  thu  various 
plumbing  materials  water  quality  factors 
(particularly  pH  and  alkalinity)  present. 
Analysis  of  these  data  indicates  that,  for 
those  water  suppliers  having  water  with 
pH  8  and  total  alkalinity  greater  than  30 
mg/1,  even  in  the  presence  of  some  lead 
plumbing  materials,  average  tap  lead 
levels  of  0.010  mg/1  were  achieved. 

Systems  with  no  lead  problem  or  only 
a  small  lead  problem  (e.g..  no  lead 
service  lines  and  few  houses  with  new 
lead  solder)  would  be  able  to  meet  the 
average  of  0.010  mg/1  relatively  easily, 
especially  if  they  meet  the  no-action 
level  for  pH.  Some  systems  may  have 
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more  difficulty  consistently  meeting  the 
average.  For  example,  as  described 
above.  Boston.  MA  and  Bennington,  VT 
have  had  serious  lead  problems  in  the 
past  due  to  large  numbers  of  lead 
ser\  ice  lines  and  residences  with 
interior  lead  plumbing  combined  with 
water  which  was  extremely  corrosive 
before  treatment,  and  thus  have 
instituted  corrosion  control  programs 
aimed  at  reducing  lead  to  below  0.050 
mg/1.  Both  raised  their  pH  to  above  8.0 
at  the  treatment  plant,  and  Bennington 
raised  its  raised  their  alkalinity  some. 
Because  alkalinity  levels  remain  low,  pH 
levels  are  not  maintained  throughout  the 
system.  Although  both  communities 
achieved  substantial  reductions  in 
morning  first  draw  lead  levels,  and  met 
their  own  program  goals  of  reducing  tap 
lead  levels  below  0.050  mg/1,  neither  is 
meeting  the  0.010  mg/1  target  as  an 
average.  However,  the  treatments 
developed  for  these  cities  may  not  be 
optimal  for  their  water,  additional 
reductions  are  likely  to  be  possible. 

The  proposed  treatment  technique 
requirement  would  include  a  no-action 
level  for  copper  equal  to  the  MCLG,  1.3 
mg/1,  as  a  95th  percentile  of  the  data  in 
morning  first  draw  water.  This  level  is 
based  on  a  review  of  the  literature  and 
data  on  copper  levels  in  morning  first 
draw  samples.  These  data  indicate  that 
with  good  corrosion  control,  particularly 
pH  adjustment,  copper  levels  in  morning 
first  draw  water  can  be  consistently 
reduced  to  the  MCLG  or  lower  (EPA. 
1988h). 

ii.  Treatment  Plan  Requirements.  If  a 
water  supplier  did  not  meet  one  or  more 
no-action  levels,  it  would  be  required  to 
submit  or  apply  for  (depending  on  their 
size)  a  treatment  plan.  The  plan  would 
be  designed  to  result  in  having  the 
system  meet  the  no-action  levels  or,  if 
the  system  did  not  meet  the  pH  and/or 
average  lead  level  after  applying 
optimal  treatment,  demonstrate  that 
lead  levels  in  tap  water  had  been 
minimized.  (The  treatment  plan  would 
also  include  public  education 
requirements  if  the  average  or  maximum 
lead  level  is  not  met.  This  aspect  of  the 
treatment  plan  is  discussed  in  a  later 
section.)  Systems  must  submit  or  apply 
for  a  treatment  plan  within  one  year 
after  the  end  of  the  initial  monitoring 
period  showing  that  any  no-action  level 
has  been  missed. 

The  contents  of  the  plan,  including 
items  such  as  specific  schedules, 
studies,  and  installation  of  treatment, 
would  become  effective  and  enforceable 
upon  approval  or  issuance  of  the  plan  by 
the  State.  Factors  affecting  the  scope 
and  detail  necessary  for  successful 
optimization  showings  include:  Local 
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vvater  chemistry  conditions,  size  and 
complexity  of  the  distribution  system, 
and  the  presence  of  other  water 
treatments  which  can  affect  the  design 
and  effectiveness  of  potential  corrosion 
control  measures.  Compliance  would  be 
d(!termined  based  on  whether  a  system 
had  fulfilled  each  step  of  the  approved 
plan  on  time  and  in  a  manner  meeting 
minimum  Federal  and  Stale  criteria. 

After  the  system  has  taken  ail  the 
steps  required  by  the  phin.  the  State 
would  evaluate  the  results  and  specify 
operating  conditions  for  future 
compliance.  The  system  would  be 
required  to  operate  in  the  manner 
specified  by  the  State  (either  meeting 
the  no-action  levels  or  operating  under 
other  conditions  approved  by  the  Stale 
that  minimize  the  corrosivity  of  the 
water  towards  lead)  to  remain  in 
compliance  in  future  monitoring  periods. 
Failure  to  meet  the  no-action  levels  or 
demonstrate  that  treatment  is  optimal 
would  be  a  violation  of  the  treatment 
technique  requirement.  Systems  that 
meet  all  the  no-action  levels  during  the 
initial  monitoring  period,  but  exceed  one 
or  more  of  them  during  a  subsequent 
monitoring  period,  would  have  one  year 
after  their  monitoring  data  showed  an 
exceedance  of  any  no-action  level  to 
either  meet  the  no-action  level  or  submit 
or  apply  for  a  treatment  plan. 

(A)  Large  and  Medium  Size  Systems. 
Systems  serving  more  than  3,300  persons 
would  be  required  to  submit  a  proposed 
plan  which  describes  the  system's 
approach  to  obtaining  the  information 
necessary  to  install  or  improve 
treatment  sufficient  to  achieve  the  no- 
action  levels  or  to  demonstrate  that 
corrosion  control  treatment  has 
minimized  lead  levels  at  the  tap  due  to 
corrosion.  EPA  expects  that  water 
suppliers  facing  situations  more 
complicated  than  average,  such  as  large 
systems,  would  need  to  perform  more 
elaborate  studies  to  determine  optimal 
operating  conditions.  A  simpler  than 
average  evaluation  may  suffice  in  cases 
where  the  choice  of  appropriate 
corrosion  control  is  fairly  obvious.  The 
treatment  plan  for  these  systems  would 
include  the  following  specific  steps  and 
a  schedule  for  completing  each  step: 

S'i'p  1:  Pipe  loop,  laboratory,  pilot 
scale  studies,  and/or  field  studies 
demonstrating  reductions  in  lead  and 
copper  levels  in  actual  or  simulated 
standing  samples  corresponding  to 
app'ication  of  optimal  corrosion  control 
treatment. 

To  identify  and  demonstrate  to  the 
Sla'e  that  water  is  minimally  corrosive 
towards  lead  or  achieve  the  no-action 
levels,  water  suppliers  would  be 
required  to  conduct  pipe  loop, 
lalioratory.  pilot-scale,  and/or  field 


studies  investigating  the  effects  of 
changes  in  corrosion  control  treatment 
and  corresponding  changes  in  lead 
dissolution.  These  studies  should 
include  investigations  of  the  effects  of 
varying  pH  over  the  range  of  8.0  to  10.0, 
and  at  several  total  alkalinity  levels. 

Those  ground  water  systems  with  pH 
below  8.0  that  are  saturated  or  nearly 
saturated  with  CaCOa,  and  that  wish  to 
continue  operating  in  the  pH  range, 
should  demonstrate  in  the  laboratory 
that  precipitation  problems  could  occur 
if  pH  adjustment  is  implemented.  If 
these  bench-scale  studies  indicate  that 
CaCOj  would  precipitate  at  elevated 
pH,  then  these  systems  should 
concentrate  their  optimization  analysis 
on  the  use  of  corrosion  inhibitors  such 
as  zinc  orthophosphate. 

In  addition,  systems  which  prefer  to 
operate  outside  the  required  pH  range 
because  of  other  water  treatment 
considerations  (such  as  preference  for 
using  corrosion  inhibitors,  which 
function  better  at  lower  pH,  e.g.,  pH 
<8.0,  so  formation  of  trihalomethanes 
and  other  disinfection  by-products  is 
less  likely)  also  could  apply  for 
treatment  plan  approval.  Systems  that 
want  to  operate  outside  the  minimum 
pH  must  also  describe  u.se  of  any 
corrosion  inhibitors  which  provide 
optimum  protection  outside  the 
preferred  pH  range,  and  show  in  pipe 
loop  or  other  studies  approved  by  the 
State  in  the  treatment  plan  that  lead 
levels  under  these  conditions  are  higher 
than  lead  levels  which  result  under  the 
water  supplier's  preferred  operating 
conditions.  The  supplier  must  test  a 
range  of  corrosion  inhibitor  doses  and 
sufficient  alternative  operating 
conditions  to  show  that  the  lead  levels 
cannot  be  lowered  using  other 
treatments  such  as  alternative  corrosion 
inhibitors. 

If  a  pipe  loop  study  is  used  to  evaluate 
different  treatments,  then  the  pipes  used 
for  the  study  must  be  representative  of 
the  plumbing  in  the  system  that  is 
causing  the  lead  problem.  Lead  pipes 
would  be  required  if  lead  service 
connections  are  used  within  the  system. 
Lead-soldered  copper  joints  must  be 
used  if  the  lead  problem  is  the  result  of 
corrosion  of  these  joints  within  the 
system.  Because  of  differences  in 
conditions  between  residences  and  pipe 
loops,  the  loops  will  generally  not 
predict  the  precise  treatment  necessary 
and  resultant  lead  levels  for  a  system. 
However,  they  will  accurately  predict 
trends  and  provide  data  to  plan  a 
treatment  strategy  and  to  design  and 
test  pilot  and  field  scale  studies,  as  part 
of  the  treatment  scale-up  and 
adjustment. 


Step  2:  Analysis  of  the  data  generated 
in  Step  1  above  to  identify  water  quality 
conditions  under  which  lead  levels  in 
morning  first  draw  and  service 
connection  samples  (i.e.,  standing 
samples)  are  expected  to  be  minimized. 

The  purpose  of  the  studies  conducted 
under  the  treatment  plan  is  to  identify 
water  quality  conditions  under  which 
corrosion  of  lead  into  tap  water  is 
minimized  and  to  demonstrate  that  lead 
levels  in  water  have  been  minimized 
under  the  operating  conditions  for  which 
the  water  supplier  seeks  approval  (if  it 
cannot  meet  the  no-action  levels  after 
installing  or  improving  treatment).  The 
results  of  the  studies  should  clearly  and 
unambiguously  show  the  relationship 
between  minimal  water  lead  content 
and  the  proposed  operating  conditions. 
That  is,  data  gathered  under  both  the 
operating  conditions  identified  by  the 
water  supplier  as  optimal  and 
alternative  conditions  would  be 
required.  The  State  would  evaluate  the 
data  to  assure  that  the  chosen 
conditions  provide  the  lowest  possible 
lead  levels. 

In  conducting  these  studies,  there  may 
be  a  period  before  the  full  effect  of  the 
pH  adjustment  is  expected  to  be 
realized.  The  system  would  analyze 
standing  samples  from  the  pipe  loop  or 
other  experimental  set  up  for  lead 
during  this  period  to  assess  the 
effectiveness  of  the  pH  adjustment. 
Those  systems  that  do  not  meet  the 
average  lead  level  at  any  of  the  pHs 
within  the  specified  range  (i.e.,  8-10) 
would  then  analyze  the  generated  data 
to  determine  the  optimum  pH,  i.e.,  the 
pH  which  results  in  the  lowest  lead 
levels.  The  system  would  then  adjust  the 
pH  to  the  optimum  pH  and  establish 
permanent  operating  levels  for  pH  and 
any  other  parameters  specified  by  the 
State. 

For  systems  which  choose  to 
investigate  corrosion  inhibitors,  lead 
levels  resulting  from  a  range  of  doses 
would  be  required,  and  would  be 
compared  with  the  results  of  studies 
using  pH  adjustment  above. 

Based  on  these  analyses,  a  treitnunit 
strategy  and  estimated  operating 
parameters  for  minimizing  corrosivity  of 
water  in  the  whole  system  would  be 
identified. 

Step  3:  Installation  and  operation  of 
corrosion  control  treatment  in  the  water 
system  as  a  whole. 

EPA  anticipates  that  most  of  the 
overall  demonstration  of  optima! 
treatment  would  be  completed  in  the 
labor,Htory  or  in  a  pilot  plant  as  part  of 
Step  1.  Only  after  a  PWS  has 
determined  the  general  requirements  for 
treatment  would  EPA  expect  it  to  apply 
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the  treatment  in  the  distribution  system. 
EPA  believes  this  sequential  process  is 
important  to  assure  that  protective 
coatings  are  not  accidentally  disturbed 
during  the  trials,  and  to  allow  systems  to 
make  cost-efficient  decisions  regarding 
treatment  strategies  and  the  installation 
of  new  equipment. 

The  system  would  be  required  to  scale 
up  its  laboratory  treatment  to  install  it  in 
the  system  as  a  whole  within  three 
years  of  approval  of  the  treatment  plan. 
The  goal  of  the  scale-up  would  be  to 
identify  full  scale  treatment  that  would 
achieve  in  the  system  as  a  whole  the 
operating  parameters  identified  in  Step  2 
above  as  likely  optimal  operating 
parameters,  or  to  meet  the  no-action 
levels. 

Step  4:  Monitoring  to  determine  the 
efficacy  of  the  treatment  as  installed. 

The  treatment  plan  must  require 
monitoring  of  the  full-scale 
implementation  of  the  operating 
conditions  determined  from  the 
laboratory  and  pilot  studies.  Monitoring 
would  be  required  at  the  same  sites 
used  to  evaluate  compliance  with  the 
no-action  levels. 

Systems  adjusting  pH  (and  alkalinity) 
may  have  a  several-month  stabilization 
period  before  the  full  effect  of  the 
corrosion  control  treatment  is  realized. 
The  pH  level  will  stabilize  first,  while 
lead  levels  may  continue  to  fall  as  a  film 
builds  up  on  the  inside  of  the  pipes. 
Systems  should  sample  at  the  targeted 
sites  during  this  period  to  determine  the 
effectiveness  of  the  corrosion  control 
treatment.  This  monitoring  should  show 
lead  levels  decreasing  and  stabilizing 
over  time  as  the  treatment  takes  effect. 
Once  the  system  has  stabilized,  samples 
from  the  targeted  sites  would  be 
analyzed  for  lead  to  demonstrate  the 
effectiveness  of  the  treatment  at  full 
scale. 

Step  5:  Adjustment  of  the  installed 
treatment  as  necessary  to  ensure  that 
lead  levels  are  minimized. 

Once  the  general  treatment  steps  are 
determined  and  installed  to  treat  the  full 
system  to  meet  the  water  quality 
parameters  identified,  EPA  expects  that 
most  water  suppliers  would  need  to 
fine-tune  the  treatment  to  account  for 
normal  differences  between  laboratory 
or  pilot  plant  designs  and  full  scale 
operations.  The  installed  treatment  must 
also  be  adjusted  for  seasonal  variations 
in  wafer  quality  which  can  greatly  affect 
the  corrosivity  of  the  water.  Wafer 
suppliers  must  adjust  the  installed 
treatment  as  necessary  to  account  for 
differences  between  projections  based 
on  laboratory  or  pilot  plant  data  and 
full-scale  operations  by  performing 
minor  adjustments  or  pH  or  other 


parameters  fo  fry  to  reduce  the  lead 
levels. 

If,  upon  implementation  of  the 
operating  parameters  identified  by  the 
system  in  the  laboratory  studies,  a 
system  meets  the  no-action  levels  for 
four  consecutive  quarters,  then  the 
system  has  adjusted  its  corrosion 
control  treatment  sufficiently  and  no 
further  adjustment  would  be  required. 

Note  that  because  tap  water  must 
meet  the  proposed  no-action  levels  or  be 
shown  to  be  minimally  corrosive 
towards  lead,  water  suppliers  would  be 
required  to  adjust  corrosion  control 
treatment  to  account  for  any  blending  of 
water  from  different  sources.  There  can 
be  significant  changes  in  water 
chemistry  associated  with  blending. 
Therefore,  suppliers  must  demonstrate 
that  each  blended  product  meets  the 
requirements  of  the  regulations.  A 
related  issue  is  that  of  the  division  of 
responsibility  for  treatment  among 
wholesalers  and  retailers  of  water. 
Retailers  may  add  or  blend  sources  of 
water  provided  by  several  wholesalers. 
Therefore,  EPA  is  proposing  to  place 
ultimate  responsibility  for  the  degree  of 
corrosivity  of  the  water  on  the  retailers. 
EPA  solicits  comment  on  this  approach 
and  requests  data  to  support  any 
alternative  approaches  suggested. 

Step  6:  If  any  no-action  levels  are  still 
exceeded  after  instalhng  or  improving 
treatment  and  making  all  adjustments, 
systems  must  submit  to  the  State  an 
analysis  of  all  treatment  and  resulting 
lead  levels  demonstrating  that  treatment 
is  optimal  and  lead  levels  are  minimized 
for  the  specific  system. 

This  report  would  include  a 
compilation  of  all  the  data  generated  in 
the  course  of  study  and  treatment 
implementation.  It  must  clearly  show 
that  additional  treatment  would  not 
reduce  lead  levels  further.  Test  results 
outside  the  operating  parameters 
identified  as  optimal  must  be  included. 
Once  the  State  accepts  the  analysis  and 
approves  a  set  of  operating  conditions 
as  optimal,  those  conditions  would 
become  the  required  operating 
parameters  for  that  system  for  the 
future. 

Suppliers  serving  more  than  3.300 
persons  that  wish  to  change  other 
cnnf.urrent  treatments  that  might  reduce 
the  effectiveness  of  the  approved 
corrosion  control  treatment,  or 
experience  significant  change  in  the 
population  served  or  in  the  extent  of  the 
distribution  system,  would  be  required 
to  submit  to  the  State  for  approval  new 
corrosion  control  data  from  studies 
which  reflected  the  new  conditions 
under  which  the  supplier  wishes  to 
operate.  These  conditions  must  show 


that  corrosion  of  lead  continues  to  be 
minimized. 

(B)  Small  Systems.  Systems  serving 
fewer  than  3.300  persons  that  do  not 
meet  the  no-action  levels  simply  would 
be  required  to  apply  to  the  State  for  a 
treatment  plan.  States  would  determine 
what  type  of  corrosion  control  treatment 
would  result  in  the  minimization  of  lead 
levels  at  the  tap  and  specify  this 
treatment  in  the  plan.  (Systems  that 
preferred  to  develop  and  submit  their 
own  treatment  plan  would  be  allowed  to 
do  so.)  The  treatment  plan  would 
contain  the  same  performance  standard 
as  that  required  from  larger  systems — 
installation  of  corrosion  control 
treatment  to  either  meet  the  no-action 
levels  or  minimize  the  corrosivity  of  tap 
water  towards  lead,  and  an  effective 
program  of  public  education  if  one  or 
both  of  the  no-action  levels  are 
exceeded  after  treatment.  The  activities 
required  of  small  systems  to  meet  this 
performance  standard  would  be  tailored 
to  their  ability  to  perform  detailed 
analyses  of  alternative  corrosion  control 
treatments  and  fo  conduct  public 
education  programs.  For  example,  rather 
than  conducting  pipe  loop,  laboratory, 
pilot-scale,  or  field  studies  fo  determine 
optimal  treatment,  the  State  would 
specify  the  type  of  treatment  small 
systems  are  to  install.  The  State  would 
be  responsible  for  determining  what 
treatment  is  most  likely  to  be  effective 
in  each  system.  Once  the  treatment  is 
designated,  the  responsibilities  of  small 
systems  would  be  very  similar  to  those 
of  larger  systems.  The  systems  would 
install  and  fine-tune  the  full  scale 
treatment,  monitor  tap  water  to  assure 
treatment  effectiveness,  and  continue  to 
meet  the  no-action  levels  (if  achieved  by 
the  specified  treatment)  or  to  operate 
under  conditions  approved  by  the  State. 

EPA  recognizes  that  some  corrosion 
treatments  may  be  difficult  to  implement 
for  small  water  suppliers  without  full- 
time  personnel  to  monitor  and  maintain 
operations.  EPA  has  therefore  identified 
technologies  which  may  be  appropriate 
for  the  smallest  water  suppliers,  i.e., 
those  serving  fewer  than  500  persons. 
Soda  ash  (sodium  carbonate)  may  be 
appropii.ife  for  some  of  these  small 
systems.  Other  systems  may  require 
treatiiiont  with  lower  maintenance 
requirements;  limestone  bed  contactors 
(calcite  contactors)  provide  a  possible 
alternative.  In  a  limestone  contactor, 
water  is  closed  to  the  atmosphere  and 
flows  through  and  dissolves  a  packed 
bed  of  crushed  limestone  or  another 
source  of  calcium  carbonate.  Such 
devices  can  reduce  lead  levels  in 
morning  first  draw  drinking  water  by 
five-fold  and  copper  by  more  than  50- 
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fold  (EPA,  1987d).  These  devices  need 
relatively  low  maintenance  (although 
they  require  occasional  backwashing), 
are  effective  and  relatively  low  in  cost, 
and  provide  a  viable  treatment 
alternative  for  many  small  systems. 
However,  there  are  a  few  limitations 
associated  with  calcite  contactors.  First, 
this  technology  may  not  be  effective  for 
systems  with  source  water  that  is 
already  saturated  with  CaCOa.  Second, 
systems  that  do  use  this  treatment 
technology  may  not  meet  the  no-action 
level  for  pH,  especially  if  the  source 
water  has  low  pH  and  low  total 
alkalinity.  This  treatment  technology 
may  need  to  be  coupled  with  another 
treatment  technology  to  achieve  the  no- 
action  levels  for  both  pH  and  lead. 
Dolomite  contactors  may  provide 
treatment  similar  to  that  of  calcite 
contactors.  While  water  suppliers  may 
use  any  treatment  to  minimize  water 
corrosivity,  EPA  believes  the  treatment 
methods  described  above  may  be  more 
practical  for  the  smallest  systems,  and 
encourages  States  to  consider  them 
seriously  in  developing  treatment  plans 
for  these  PWSs. 

The  treatment  plan  for  systems 
serving  3,300  or  fewer  persons  would 
include  a  schedule  for  installing  and 
adjusting  the  treatment  designated  by 
the  State,  and  would  include  the 
following  specific  steps,  which 
correspond  to  Steps  (3}-(5)  for  larger 
systems  (described  above): 

Step  1:  installation  and  operation  of 
the  corrosion  control  treatment  required 
by  the  State  in  the  water  system  as  a 
whole,  within  three  years  of  issuance  of 
the  treatment  plan. 

Step  Z-  Monitoring  to  determine  the 
efficacy  of  the  treatment  as  installed. 

Step  3:  Adjustment  of  the  installed 
treatment  as  necessary  to  ensure  that 
lead  levels  are  minimized. 

Step  4:  If  one  or  more  no-action  levels 
are  still  exceeded  after  instalUtion  and 
adjustment  of  treatment  bv  the  system, 
the  State  would  analyze  all  treatment 
and  resulting  lead  levels  to  determine 
whether  treatment  is  optimal,  i.e..  lead 
levels  are  minimized,  for  the  specific 
system.  Monitoring  data  supporting  the 
conclusion  that  treatment  is  optimal 
must  be  submiMed  to  tbe  Slate 

Suppliers  serving  fev\>>r  than  3.300 
persons  that  wish  to  change  other 
concurrent  treatments  that  might  reduce 
the  effectiveness  of  the  approved 
corrosion  control  treatment,  or 
experience  significant  change  in  the 
population  served  or  in  the  extent  of  the 
distribution  system,  would  be  required 
to  notify  the  State  of  the  proposed 
changes.  States  may  disapprove  the 
changes  and  require  modifications 


necessary  to  preserve  the  minimal 
corrosivity  of  the  water. 

b.  Public  Education.  Under  this 
proposal,  those  water  suppliers  (of  all 
sizes]  exceeding  one  or  both  of  the  no- 
action  levels  for  lead  (either  the  average 
or  the  maximum)  would  be  required  to 
conduct  a  pubhc  education  program  to 
reduce  exposure  to  lead.  The  public 
education  program  would  be  a  part  of 
the  treatment  plan.  Pubhc  education 
would  begin  as  soon  as  the  State 
approves  or  issues  the  treatment  plan 
which  includes  public  education 
program.  States  could  approve  or  issue  a 
treatment  plan  in  two  steps  to  allow  the 
public  education  programs  to  begin  as 
quickly  as  possible.  In  these  cases,  the 
State  would  approve  the  part  of  the 
treatment  plan  that  contains  the  public 
education  program  first,  without  waiting 
for  final  analysis  and  approval  of  the 
corrosion  control  portion.  Two-part 
approval  would  be  especially  useful 
when  the  corrosion  control  laboratory 
work  and  scale-up  analysis  is 
complicated. 

The  proposed  public  education 
program  differs  both  from  the  general 
public  notification  requirements  and  the 
special  lead  pubhc  notification 
requirements  under  sections  1414  and 
1417  of  the  Safe  Drinking  Water  Act  (see 
52  FR  41534.  October  28, 1987).  First,  the 
public  education  program  would  be  an 
ongoing  requirement  of  the  NPDWR  for 
lead  and  copper,  for  as  long  as  one  or 
both  no-action  level  is  exceeded,  as 
opposed  to  the  special  lead  notification 
requirement,  which  is  basically  a  one- 
time notice.  Second,  the  public 
education  program  under  this  proposal 
would  be  required  to  include  intensive 
interaction  between  the  PWS  and  its 
customers  to  educate  them  about  lead  in 
drinking  water,  whereas  the  general 
public  notification  program  is  passive;  it 
simply  notifits  customers  of  violations. 
As  explained  in  Section  III.  above, 
e.xcess  levels  of  lead  in  drinking  water 
supplies  can  pose  a  risk  to  public  health. 
A  well  designed  and  executed  public 
education  program  can  mduce  public 
water  system  customers  to  voluntarily 
modify  their  water  use  behavior, 
mitigating  ri.sks  that  may  result  from 
lead  leaching  into  drmking  water. 

Water  suppliers  wtjuld  be  required  to 
design  public  educati-jn  programs  to 
mcrt  three  performance  standards,  one 
regarding  program  content,  a  second 
regarding  program  delivery,  and  a  third 
regarding  program  evaluation,  as 
described  below. 

i.  Provnim  Content.  The  public 
education  program  would  include 
information  on  health  reasons  for 
concern  about  lead  exposure,  including, 
in  qualitative  and  quantitative  terms. 


information  on  specific  potential  health 
effects  associated  with  excess  blood 
lead  levels  and  the  possible  contribution 
of  drinking  water  to  them.  As  described 
in  detail  earlier,  these  effects  include 
interference  with  heme  synthesis, 
anemia,  kidney  damage,  impaired 
reproductive  function  and  fetal  effects. 
interference  with  vitamin  D  metabolism. 
impaired  cognitive  performance  (as 
measured  by  IQ  tests,  performance  in 
school,  and  other  means),  delayed 
physical  and  neurological  development, 
and  elevations  in  blood  pressure  (EPA, 
1986b).  Also,  the  consumer  would  be 
advised  that  the  risks  associated  with 
lead  in  drinking  water  may  be 
aggravated  by  exposure  to  lead  from 
other  sources.  Other  sources  include 
lead  from  paint  chips  or  paint  dust, 
occupational  and  home  hobby 
exposures  (e.g.,  smelting,  electronics), 
inhalation  of  airborne  lead,  and 
ingestion  of  lead  in  food,  especially  lead 
that  leaches  into  food  from  lead- 
soldered  containers. 

Besides  identifying  the  nature  of  the 
problem  associated  with  lead  in 
drinking  water,  the  public  education 
program  would  be  required  to  provide 
information  that  the  consumer  may  use 
to  evaluate  the  probability  of  excess 
levels  of  lead  in  his  or  her  own 
household  water  supply.  This 
information  must  include  the  potential 
for  e.xcess  lead  levels  in  the  water  as  the 
water  leaves  the  water  supplier  and  the 
potential  for  further  increases  in  the 
lead  levels  as  a  result  of  corrosion  of 
water  supply  system  components.  In 
addition,  the  public  education  program 
must  advise  consumers  to  examine  the 
service  line,  pipes,  and  soldered  joints  in 
their  homes  for  lead,  and  faucets  and 
other  fixtures  for  brass,  which  may 
commonly  contain  lead:  how  to  have 
their  water  analyzed  by  a  commercial 
laboratory  to  determine  the  lead 
content:  and  to  contact  the  PWS  for 
additional  information.  The  program 
must  also  include  specific  information 
on  the  banning  of  materials  contaming 
lead  for  use  in  drinking  water  systems. 
The  PWS  should  be  prepared  to  respond 
to  public  inquiries  on  any  issues  related 
to  lead  in  drinking  water.  FPA  solicits 
comment  on  additional  information  that 
the  public  education  piogram  should 
include. 

The  public  education  program  vvouki 
be  required  to  advise  consumeis  of  the 
actions  that  may  be  taken  to 
immediately  reduce  exposure  to  lead 
levels  in  drinking  water  that  exceed  the 
maximum  no-action  level,  i.e.,  0.020  mg/ 
1.  These  actions  include:  Non-wasteful 
flushing  of  taps  (such  as  dishwashing) 
before  any  water  from  a  tap  is 
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consumed  or  used  for  any  type  of 
cooking  or  other  food  preparation 
including  preparation  of  baby  formula; 
using  only  cold  water  for  drinking  or  the 
preparation  of  any  food  or  formula; 
possibly  replacing  portion  of  the  service 
Hne  owned  by  the  consumer  or  landlord 
if  it  is  made  of  lead  and  is  contributing 
significant  amounts  of  lead  to  the 
drinking  water;  ensuring  that  all 
plumbing  repair  work  is  performed  using 
lead-free  solder  (explaining  that  the  use 
of  lead  solder  in  drinking  water  systems 
is  illegal);  and  providing  an  electrical 
ground  for  household  wiring  other  than 
the  household  plumbing  system  if 
permitted  by  local  building  and 
electrical  codes.  The  Agency  invites 
comments  on  the  effectiveness  of  these 
or  any  other  actions  that  may  be  used  to 
effect  an  immediate  reduction  in 
exposure  to  drinking  water  lead. 

The  pubhc  education  program  would 
require  the  identification  of  any  actions 
already  taken  by  any  official  parties 
within  the  community  to  evaluate, 
quantify,  and/or  reduce  the  levels  of 
lead  in  drinking  water  and  must 
publicize  the  results  of  compliance  and 
other  monitoring  for  lead  (including 
results  of  any  monitoring  arranged  by 
the  PWS  at  the  request  of  a  consumer, 
as  described  below). 

ii.  Program  Delivery.  The  delivery  of 
the  public  education  program  is  defined 
by  three  factors:  The  audience,  the 
media  used  to  deliver  the  program,  and 
the  frequency  and  duration  with  which 
the  program  is  delivered. 

EPA  believes  that  often  it  would  be 
appropriate  to  target  the  education 
program  to  specific  segments  of  the 
public.  For  instance,  residences  with 
known  high  lead  levels,  lead  service 
lines,  or  lead  solder  less  than  five  years 
old  would  be  targeted.  However,  if 
many  or  nearly  all  of  the  residences  are 
at  high  risk,  then  the  program  should  be 
conducted  community-wide. 

The  Agency  expects  many  systems 
already  have  much  information 
regarding  plumbing  materials  in  the 
distribution  system  and  in  homes.  Under 
40  CFR  141.42(d)  systems  were  required 
to  identify  whether  lead  from  pipe, 
solder,  caulking,  interior  lining  of 
distribution  mains,  alloys  and  home 
plumbing  was  present,  and  report  the 
results  to  the  States  by  1983.  Systems 
are  strongly  encouraged  to  use  the 
results  of  this  identification  to  assist  in 
the  estimation  of  the  prevalence  of  high 
risk  houses  and  to  assist  the  targeting  of 
public  education  programs  to  those 
areas  of  the  community  most  likely  to 
have  a  large  proportion  of  residences 
with  high  lead  levels  in  their  water. 

Public  water  systems  also  would  be 
required  to  consider  whether  it  is 


appropriate  to  target  customers  on  the 
basis  of  traits  other  than  geographic 
location  and  household  plumbing  type. 
For  instance,  available  data  indicate 
that  children  and  developing  fetuses  are 
more  susceptible  to  the  effects  of  lead  in 
drinking  water  than  adults  are. 
Therefore,  public  water  systems  could 
target  programs  to  customers  that  are 
associated  with  children  and  pregnant 
women.  These  customers  include 
families,  child  day  care  providers, 
schools,  and  hospitals.  Systems  could 
also  target  customers  with  other  traits  or 
characteristics  that  are  known  to 
correlate  with  sensitivity  to  elevated 
levels  of  lead  in  drinking  water  supplies 
such  as  persons  having  occupational  or 
other  high  enviromental  exposure,  e.g., 
people  working  in  or  living  near  lead 
smelters.  In  addition,  bilingual 
information  would  be  required  to  be 
disseminated  to  non-English  speaking 
portions  of  the  targeted  population. 
As  a  part  of  the  public  education 
program,  EPA  is  proposing  to  require 
that  water  suppliers  offer  a  program  of 
extended  monitoring,  beyond  the 
compliance  monitoring  requirements. 
The  goal  of  the  extended  monitoring  is 
to  allow  all  customers  to  easily 
determine  lead  levels  and  sources  in 
their  own  household  water,  especially  in 
cases  where  the  household  was  not 
among  the  residences  chosen  for 
compliance  monitoring.  EPA  expects 
this  provision  to  increase  substantially 
the  effectiveness  of  the  pubhc  education 
program  in  reducing  exposure  to  lead  in 
drinking  water. 

Under  the  extended  monitoring 
requirement,  water  suppliers  would  be 
required  to  offer  all  customers  the 
opportunity  to  have  household  water 
tested  for  lead.  The  public  water 
supplier  would  not  be  required  to 
provide  this  service  for  free,  but  would 
be  allowed  to  pass  the  costs  of  gathering 
and  analyzing  the  samples  on  to  the 
customers  who  elected  to  participate  in 
the  program.  The  supplier  itself  could 
gather,  analyze,  and  report  the  results  to 
the  customer,  or  the  supplier  could  make 
arrangements  with  any  certified 
laboratory  to  provide  the  analyses  to  the 
customer.  In  this  way,  customers  would 
gain  easy  access  to  quality  water 
sampling  services,  and  not  be  subjected 
to  repeated  trial-and-error  in  finding 
reasonably  priced,  qualified  sampling 
services.  At  the  same  time,  the  public 
water  supplier  could  minimize  its 
burden  in  providing  the  sampling 
services  by  making  arrangements  with 
an  outside  laboratory. 

EPA  strongly  recommends  that  water 
suppliers  assist  customers  in  identifying 
the  sources  of  high  water  lead  levels 
when  they  are  found.  The  supplier  could 


advise  customers  to  collect  samples 
representative  of  water  that  has  stood  in 
the  service  line  overnight  and  a  fully 
flushed  sample  from  the  tap. 
Comparison  of  the  service  line  sample 
with  the  fully  flushed  sample  would 
allow  the  customer  to  identify  the 
source  of  elevated  water  lead  levels  and 
to  take  appropriate  steps  to  effectively 
limit  further  exposure.  For  example,  if 
the  service  line  sample  shows  elevated 
lead  levels,  a  lead  service  line  may  be 
present.  The  customer  would  then  be 
able  to  determine  the  value  of  service 
line  replacement  as  a  means  of  reducing 
exposure. 

If  the  alternative  of  having  the  public 
water  supply  remove  lead  service  lines 
that  it  owns  and/or  controls  and  offer  to 
remove  the  remainder  for  the  customer 
at  cost  (as  discussed  below)  is  adopted, 
these  additional  samples  would  enable 
suppliers  to  determine  which  service 
lines  must  be  replaced.  If  the  fully 
flushed  sample  shows  elevated  lead 
levels,  this  would  indicate  that  the  lead 
is  entering  the  house  from  the  water 
supply  either  in  the  distributed  water 
leaving  the  plant  or  as  a  result  of 
corrosion  of  pipes  owned  or  under  the 
control  of  the  water  supplier.  If  only  the 
morning  first  draw  sample  showed 
elevated  lead  levels,  the  customer  could 
be  fairly  confident  that  the  lead  was 
originating  within  his/her  residence. 
EPA  believes  that  the  appropriate 
medium  for  pubHc  education  and 
schedule  for  dehvery  of  a  public 
education  program  are  largely  a  function 
of  the  target  population.  Thus,  under  this 
proposal,  systems  would  be  required  to 
tailor  the  form  of  delivery  of  the  public 
education  program  to  the  nature  and 
size  of  the  target  population.  For 
instance,  if  the  target  is  all  residents  of  a 
large  city,  a  radio  or  television  Public 
Service  Announcement  (PSA)  would  be 
appropriate.  Conversely,  if  the  target  is 
all  residents  of  a  single  neighborhood  or 
small  town,  a  public  meeting  in  the 
neighborhood  school  would  be 
appropriate.  Some  other  possible 
methods  for  public  education  include 
preparation  of  pamphlets  or  brochures 
for  mass  distribution  and  setting  up 
local  telephone  hotlines  (if  used  in 
conjunction  with  other  education 
methods).  The  severity  of  the  high  lead 
levels  is  another  factor  systems  should 
consider  in  determining  the  appropriate 
medium  of  education  and  intensity  of 
the  program. 

Non-transient  non-community  wafer 
systems  se.'^e  different  populations  than 
community  water  systems,  and  thus 
have  different  public  education 
requirements.  Instead  of  the 
requirements  described  above.  NTNC 
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water  systems  would  be  required  to  take 
the  following  actions  for  the  duration  of 
the  period  during  which  public 
education  is  required:  (1)  Publicly  post 
informational  posters  in  a  prominent 
place;  (2)  hold  at  least  one  public 
meeting  annually  to  educate  water 
consumers  about  lead  in  drinking  water 
and  to  answer  questions  about  the 
subject;  and  (3)  distribute  brief 
informational  pamphlets  on  lead  in 
drinking  water  at  least  quarterly. 

Public  water  systems  serving  more 
than  3,300  persons  would  be  required  to 
submit  the  proposed  content  of  the 
public  education  program,  as  well  as  the 
manner  in  which  the  system  would 
implement  it,  to  the  State  for  review  and 
approval  before  implementation  as  a 
part  of  the  treatment  plan.  In  order  to 
speed  implementation  of  public 
education.  States  could  approve  the  part 
of  the  treatment  plan  which  covers 
public  education  before  approving  the 
rest  of  the  treatment  plan. 

As  with  public  notification 
requirements,  public  education 
programs  are  the  responsibility  of  the 
water  supplier.  However,  recognizing 
that  not  all  systems  would  have  the 
expertise  to  conduct  such  a  program  in 
an  effective  manner,  EPA  encourages 
systems  to  develop  joint  agreements 
with  State  or  local  public  health 
agencies  which  have  experience  in 
presenting  information  on  health 
hazards  to  the  public.  EPA  also 
encourages  systems  to  coordinate  their 
activities  with  other  local  or  State 
programs  designed  to  reduce  exposure 
to  lead.  For  example,  local  childhood 
lead  screening  programs  may  include 
complementary  public  education 
activities. 

Under  this  proposal,  a  public 
education  program  would  include  a 
series  of  events.  For  example,  a  single 
effort  could  include  several  public 
meetings,  a  series  of  PSAs,  and  a 
mailing  of  pamphlets.  This  series  of 
events  could  occur  over  a  period  of  time 
(e.g.,  several  weeks).  The  public 
education  program,  consisting  of  each  of 
its  individual  events,  would  be  required 
to  occur  at  the  rate  of  four  times  per 
year  for  as  long  as  the  system  is 
required  to  conduct  a  public  education 
program  (i.e.,  as  long  as  one  of  the  two 
lead  no-action  levels  is  exceeded).  For 
example,  a  note  could  be  placed  on  each 
water  bill  that  says  "Are  you  aware  of 
the  possible  effects  of  lead  in  your 
drinking  water?  You  should  be.  Contact 
for  more  information." 

iii.  Program  Evaluation.  Under  this 
proposal,  a  water  system  which  serves 
more  than  10,000  customers  and 
conducts  a  public  education  program 
would  be  required  to  evaluate  the 


program,  within  12  months  after  the 
program  is  undertaken,  to  determine  the 
extent  to  which  it  has  been  effective. 
The  system  must  show  that  consumers 
have  knowledge  about  lead  in  drinking 
water.  The  evaluation  would  consist  of  a 
survey  of  customers  to  determine 
whether  they  had  acquired  useful 
information  that  enabled  them  to  reduce 
their  exposures  to  lead  in  drinking 
water.  Based  on  this  evaluation,  the 
system  would  determine  if  and  how  the 
program  would  be  modified  to  increase 
the  program's  effectiveness  if 
modification  is  determined  by  the  State 
to  be  necessary  to  ensure  the  program's 
continued  effectiveness. 

3.  Alternatives  to  the  Proposed 
Treatment  Technique 

The  SDWA  requires  EPA  to  set 
NPDWRs  as  close  to  the  MCLG  as  is 
feasible.  EPA  believes  the  proposed  rule 
meets  this  standard  and  also  is 
protective  of  public  health.  However, 
EPA  is  considering  several  alternatives 
in  addition  to  the  proposed  rule.  They 
are  discussed  in  detail  below.  EPA  may 
decide  to  promulgate  a  rule  which 
incorporates  any  one  or  more  of  these 
alternatives.  For  example,  EPA  may 
retain  the  average  lead  no-action  level 
and  eliminate  the  pH  no-action  level, 
and  delete  the  MCL  for  lead  in 
distributed  water.  Alternatively,  EPA 
may  modify  the  proposal  by  having  the 
maximum  lead  no-action  level  trigger 
treatment,  requiring  replacement  of 
those  lead  service  connections  which 
contribute  significant  amounts  of  lead  to 
tap  water,  and/or  adopt  an  alternative 
approach  to  monitoring.  Accordingly, 
the  Agency  especially  requests 
comments  on  each  of  these  alternative 
approaches  and  combinations  of 
alternatives. 

a.  Use  of  Maximum  Lead  No-Action 
Level  to  Trigger  Treatment.  EPA  is 
considering  an  alternative  to  the 
proposal  which  would  likely  result  in 
lead  levels  in  water  somewhat  closer  to 
the  proposed  goal  of  zero.  This 
alternative  is  similar  to  the  proposal 
except  that  corrosion  control  treatment 
in  addition  to  public  education  would  be 
triggered  if  the  lead  level  in  more  than  5 
percent  of  the  samples  exceeded  0.020 
mg/1.  Systems  that  did  not  meet  this 
additional  no-action  level  would  be 
required  to  reduce  the  corrosivity  of 
water  until  it  no  longer  exceeded  this 
level  or  demonstrated  to  the  State  that  it 
had  minimized  the  corrosivity  of  its 
water,  in  addition  to  conducting  public 
education.  (Under  the  proposed  rule, 
systems  failing  to  comply  with  the  no- 
action  level  of  0.020  mg/1  or  less  in  95 
percent  or  more  of  samples  would  be 


subject  to  the  public  education 
requirement  only.) 

EPA  expects  that  some  systems  that 
meet  the  average  lead  no-action  level 
would  not  be  able  to  meet  the  maximum. 
Thus,  more  water  suppliers  would  be 
required  to  install  or  improve  corrosion 
control  treatment,  and  to  demonstrate  to 
the  States  that  the  treatment  they  had 
installed  resulted  in  compliance  with  the 
no-action  levels  or  was  optimal.  Two 
groups  of  water  suppliers  would  be 
affected  in  this  way.  Some  water 
suppliers  that  would  meet  the  proposed 
no-action  level  average  of  0.010  mg/1 
without  any  treatment  or  additional 
treatment  (beyond  that  already  in  place) 
may  fail  to  meet  the  "maximum  "  of  0.020 
mg/1.  In  addition,  water  suppliers  that 
would  already  be  required  under  the 
proposal  to  improve  water  treatment  to 
meet  the  average  of  0.010  mg/1  might 
have  to  improve  their  treatment  more  if 
they  must  try  to  meet  both  the  average 
and  the  "maximum"  of  0.020  mg/1.  If 
they  could  not  meet  both  levels,  they 
would  be  required  to  demonstrate  that 
the  water  is  minimally  corrosive.  EPA  is 
unable  to  precisely  estimate  the 
increased  number  of  water  suppliers 
that  would  be  affected  but  it  is  likely  to 
be  several  thousand. 

Since  more  systems  would  be  treating 
their  water  to  make  it  less  corrosive 
than  under  the  proposed  rule,  more 
people  would  consume  water  with  less 
lead  than  under  the  proposals  (although 
precise  estimates  of  these  reductions  are 
not  available).  EPA  seeks  comment  on 
this  alternative  because  this  alternative 
would  result  in  water  lead  levels  closer 
to  the  MCLG  of  zero,  thus  reducing 
consumers'  exposure  to  lead  more  than 
the  approach  proposed  today.  This 
reduced  exposure  would  result  in  some 
additional  health  benefits  with  potential 
theoretical  benefits  under  this 
alternative  that  could  be  substantial. 
However,  EPA  is  concerned  that  many 
more  water  suppliers  may  have  to 
demonstrate  to  the  State  that  they  have 
optimized  corrosion  control  or  that  new 
or  improved  treatment  results  in  meeting 
the  no-action  levels.  It  is  unclear 
whether  the  States  would  be  able  to 
sustain  a  time-consuming  and  technical 
interaction  with  an  increased  number  of 
facilities  over  several  years  while  at  the 
same  time  assuring  effective 
implementation  of  the  other  drinking 
water  regulations.  Therefore  actual 
benefits  may  be  less  than  the  theoretical 
benefits  and  may  not  be  substantially 
different  than  the  proposed  alternative. 
Because  of  this  concern,  EPA  is  also 
considering  two  variations  to  this 
alternative  which  may  reduce  the 
magnitude  of  this  implementation 
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problem.  The  first  is  raising  the 
maximum  no-action  level  to  trigger 
corrosion  control  treatment  to  0.030  mg/1 
to  better  assure  that  this  alternative 
could  be  implemented  while  still 
providing  additional  health  benefits  by 
hmiting  high  lead  exposures.  The  second 
variation  would  substitute  the  no-action 
level  of  0.020  mg/1  or  less  lead  in  95 
percent  or  more  sample  in  place  of  the 
two  no-action  levels  in  the  proposal 
(average  level  of  0.010  mg/I  for  lead  and 
pH  >  8  in  95  percent  or  more  samples] 
and  have  only  one  no-action  level  to 
trigger  both  corrosion  control  treatment 
and  public  education.  EPA  requests 
comment  on  all  of  these  alternatives. 

b.  Use  of  Total  Alkalinity  No-Action 
Level  to  Trigger  Treatment.  EPA  is 
considering  an  alternative  to  the 
proposal  which  would  likely  result  in 
lead  levels  in  water  somewhat  closer  to 
the  proposed  goal  of  zero.  This 
alternative  is  similar  to  the  proposal 
except  that  corrosion  control  treatment 
would  be  triggered  if  the  total  alkalinity 
in  95  percent  or  more  samples  was  not 
30  mg/1  or  higher.  Systems  would  be 
required  to  reduce  the  corrosivity  of 
water  until  it  exceeded  this  level  or 
demonstrated  to  the  State  that  it  had 
minimized  the  corrosivity. 

EPA  expects  that  some  systems  that 
meet  the  average  lead  no-action  level 
and  the  no-action  pH  level  would  not  be 
able  to  meet  the  total  alkalinity  no- 
action  level.  Thus,  more  water  suppliers 
would  be  required  to  install  or  improve 
corrosion  control  treatment,  and  to 
demonstrate  to  the  States  that  the 
treatment  they  had  installed  resulted  in 
compliance  with  the  no-action  levels  or 
was  optimal.  Two  groups  of  water 
suppliers  would  be  affected  in  this  way. 
Some  water  suppliers  that  would  meet 
the  proposed  no-action  level  average  of 
0.010  mg/1  lead  and  the  no-action  level 
for  pH  without  any  new  or  additional 
treatment  (beyond  that  already  in  place) 
may  fail  to  meet  the  total  alkalinity  no- 
action  level  of  30  mg/1.  In  addition, 
water  suppliers  that  would  already  be 
required  under  the  proposal  to  improve 
water  treatment  to  meet  the  average  of 
0.010  mg/1  and/or  the  pH  >8  might  have 
to  improve  their  treatment  more  than 
necessary  to  meet  the  average  and  the 
pH  only  to  try  to  meet  the  total 
alkalinity  of  30  mg/1.  If  they  could  not 
meet  all  three  levels,  they  would  be 
required  to  demonstrate  that  the  water 
is  minimally  corrosive.  EPA  is  unable  to 
precisely  estimate  the  increased  number 
of  water  suppliers  that  would  be 
affected  but  it  may  be  about  a  thousand. 

Since  more  systems  would  be  treating 
their  water  to  make  it  less  corrosive 
than  under  the  proposal,  more  people 


would  consume  water  with  less  lead 
than  under  the  proposal  (although 
precise  estimates  of  these  reductions  are 
not  available).  This  alternative  would 
result  in  water  lead  levels  closer  to  the 
MCLG  of  zero,  thus  reducing  consumers' 
exposure  to  lead  more  than  the 
approach  proposed  today.  EPA  seeks 
comment  on  this  alternative  because 
this  reduced  exposure  would  result  in 
some  additional  health  benefits  with 
potential  theoretical  benefits  under  this 
alternative  that  could  be  substantial. 
Actual  benefits  may  be  less  than  the 
theoretical  benefits  and  may  not  be 
substantially  different  than  the  proposed 
alternative.  However.  EPA  is  concerned 
that  more  water  suppliers  may  have  to 
demonstrate  to  the  State  that  they  have 
optimized  corrosion  control.  If  average 
lead  levels  are  equal  to  or  below  0.010 
mg/1.  but  the  alkalinity  fails  to  meet  the 
specified  level,  additional  treatment 
may  not  substantially  reduce  lead  levels 
further.  Therefore,  including  alkalinity 
may  cause  some  systems  to  incur 
additional  costs  unnecessarily.  EPA 
solicits  comment  on  this  alternative. 

c.  Eliminating  the  pH  No-Action 
Level.  The  proposed  regulation  would 
require  that  water  suppliers  adjust  the 
pH  of  their  water  to  8  or  above,  tmless 
they  demonstrate  that  corrosion  is 
minimized  at  lower  pH  levels,  as  part  of 
the  corrosion  control  treatment 
technique.  EPA  believes  this  parameter 
represents  the  outer  bound  of  water  that 
is  minimally  corrosive  to  lead.  However, 
concern  with  using  pH  as  a  fixed 
regulatory  requirement  has  been  raised. 
If  average  lead  levels  are  equal  to  or 
below  0.010  mg/1,  but  the  pH  fails  to 
meet  the  specified  level,  additional 
treatment  may  not  substantially  reduce 
lead  levels  further.  Therefore,  including 
pH  may  cause  some  systems  to  incur 
additional  cost  unnecessarily. 

Because  of  this  concern,  EPA  solicits 
public  comment  on  an  alternative  in 
which  the  pH  value  is  not  a  regulatory 
no-action  level  but  only  guidance.  Under 
this  alternative,  determination  of 
compliance  with  the  treatment 
technique  requirement  would  be  based 
solely  on  the  lead  and  copper  levels 
found  in  the  sampled  residences.  The 
MCL  of  0.005  mg/1  for  lead  in  water 
leaving  the  treatment  plant  would  still 
apply,  as  would  the  MCL  of  1.3  mg/1  for 
copper.  If  samples  exceed  the  average  of 
0.010  mg/1,  the  PWS  would  be  required 
to  install  corrosion  control  treatment 
and  conduct  a  public  education  program 
as  in  the  proposed  rule.  Those  systems 
that  continue  to  exceed  the  0.020  mg/1 
lead  no-action  level  in  more  than  five 
percent  of  targeted  samples  must  also 
conduct  public  education.  Once  lead 


was  reduced  to  below  the  0.010  mg/1 
average,  or  the  water  supplier 
demonstrated  that  optimal  corrosion 
control  treatment  was  being  applied,  the 
water  supplier  would  be  in  compliance 
with  the  treatment  technique 
requirement. 

Under  this  alternative,  suppliers 
would  not  be  required  to  measure  pH  as 
part  of  compliance  monitoring. 
However,  systems  that  did  not  meet  the 
no-action  average  levpl  for  lead  would 
be  required  to  monitor  pH  and  examine 
the  effects  of  increasing  pH  above  8  as 
part  of  liie  optimization  demonstration. 

This  alternative  could  result  in  less 
public  health  protection  because  fewer 
systems  may  be  required  to  install 
corrosion  control  treatment.  The  pH 
requirement,  in  conjunction  with  the 
lead  average  no-action  level,  would 
trigger  treatment  in  more  systems  than 
would  the  lead  average  alone.  In 
addition  fewer  small  systems  may  be 
required  to  install  treatment  under  this 
alternative  because  these  systems  are 
required  to  take  fewer  lead  and  copper 
samples.  Because  of  the  reduced 
monitoring,  more  of  these  systems  are 
likely  to  have  undetected  lead  levels 
above  the  no-action  level  and  thus 
would  not  be  required  to  install  or 
improve  treatment,  the  pH  no-action 
level  "catches"  some  of  these  systems 
and  requires  them  to  control  corrosion. 
Thus  final  lead  levels  may  not  be  as 
close  to  the  proposed  MCLG  of  zero  as 
under  the  proposed  approach. 

Note  that  the  actual  reduction  in 
benefit  in  this  alternative  may  be 
somewhat  smaller  than  the  theoretical 
reduction  because  it  is  easier  to 
administer.  Therefore,  the  actual 
benefits  may  not  be  substantially 
different  than  the  proposed  approach. 

Theoretically,  one  way  to  overcome 
this  problem  with  this  alternative  would 
be  for  EPA  to  increase  the  number  of 
lead  samples  required  by  PWSs, 
especially  small  systems.  However,  EPA 
is  concerned  that  small  systems  may  be 
unable  to  take  the  additional  number  of 
samples  necessary  to  assure  protection 
of  public  health.  EPA  is  especially 
interested  in  comment  on  the  tradeoff 
between  the  proposal  and  improving 
this  alternative  by  increasing  the 
number  of  samples  required. 

d.  Lead  Service  Line  Replacement 
Program.  EPA  considered  requiring 
replacement  of  lead  service  lines  and 
connections  in  cases  where  they 
contribute  measurable  amounts  of  lead 
to  the  tap  water,  but  is  not  now 
proposing  this  program.  EPA  particularly 
solicits  public  comment  both  on  the 
specific  alternative  described  below 
including  the  materials  evaluation  and 
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monitoring  requirements,  as  well  as  any 
alternatives  that  might  better  achieve 
EPA's  goals  in  a  better  and  less 
burdensome  way. 

The  program  EPA  is  considering 
would  require  the  replacement  of  lead 
service  lines  and  connections  that,  after 
implementation  of  any  corrosion  control 
treatment,  continue  to  contribute 
measurable  amounts  of  lead  to  drinking 
water  (0.003  mg/1  or  more),  and  that  are 
under  the  ownership  or  control  of  the 
PWS.  This  alternative  would  have  three 
components:  (1)  A  full  materials 
evaluation  (i.e..  identification  of  all 
buildings  served  by  lead  service  lines  or 
connections).  (2)  monitoring  at  all 
buildings  with  lead  service  lines  or 
connections,  and  (3)  the  replacement  of 
lead  service  lines  and  connections  under 
the  ownership  or  control  of  the  system 
that  are  found  to  contribute  0.003  mg/1 
or  more  to  lead  levels  at  the  tap. 
Obviously,  no  such  program  would  be 
required  in  communities  in  which  no 
lead  service  lines  or  connections  have 
been  used. 

The  program  considered  by  EPA 
would  require  replacing  only  those  pipes 
that  contribute  measurable  amounts  to 
lead  levels  at  the  tap.  Communities  that 
have  residences  with  lead  service  lines 
in  their  targeted  sample  set  (as 
described  in  Section  V.C.2.)  would  be 
candidates  for  the  lead  service  line 
replacement  program.  If  the  service  line 
sample  of  any  house  in  the  targeted 
monitoring  set  exceeded  0.020  mg/1.  the 
system  would  be  requried  to  identify 
and  take  service  line  samples  from  a 
number  of  residences  equal  to  the 
number  of  required  samples  for 
compliance  monitoring.  If  five  percent  or 
more  of  the  total  service  line  samples 
from  this  expanded  sample  exceeded 
0.020  mg/1,  the  service  line  replacement 
program  would  be  triggered  for  that 
system. 

Once  the  service  line  replacement 
program  was  triggered,  the  system 
would  be  required  to  take  the  three 
steps  listed  above:  inventory  all  lead 
service  lines  and  connections  in  the 
community,  test  each  of  them,  and 
replace  all  portions  of  those  connections 
owned  or  controlled  by  the  system 
contributing  measurable  amounts  of 
lead  to  the  drinking  water. 

Under  this  program,  EPA  would 
establish  two  rebuttable  presumptions. 
The  first  rebuttable  presumption  would 
be  that  lead  service  lines  and 
connections  contribute  to  lead  levels  at 
the  tap.  The  water  supplier  would  first 
be  required  to  conduct  a  full  inventory 
of  the  materials  used  in  the  water 
system  and  to  locate  all  lead  service 
lines,  goosenecks,  pigtails,  and  other 
lead  materials.  A  materials  evaluation 


should  already  have  been  conducted 
under  the  requirements  of  the  1980 
amendments  to  the  National  Interim 
Primary  Drinking  Water  Regulations  (45 
FR  57332,  August  27, 1980,  40  CFR 
141.42(d)).  If  not  previously  done, 
suppliers  would  be  required  to  conduct 
a  complete  materials  evaluation.  To 
rebut  the  presumption  and  avoid 
replacing  the  lead  service  lines  and 
other  connections,  the  PWS  would  be 
required  to  monitor  each  home  in  the 
community  with  a  lead  service 
connection  or  pipe  to  determine  whether 
the  lead  service  contributes 
measureable  amounts  of  lead  to  lead 
levels  at  the  tap.  Specifically,  the  PWS 
would  have  to  take  a  service  connection 
sample  and  fully  flushed  sample  and 
demonstrate  that  the  service  connection 
sample  has  lead  levels  that  are  no  more 
than  the  fully  flushed  sample  from  the 
same  tap.  This  presumption  must  be 
rebutted  for  each  lead  connection  the 
system  wishes  to  avoid  replacing. 

The  second  presumption  is  that  the 
water  supplier  owns  or  controls  and 
therefore  can  replace,  the  lead 
components  up  to  the  wall  of  the 
building  served.  In  this  case,  the  PWS 
would  be  required  to  replace  the  entire 
length  of  each  lead  service  connection 
contributing  measurable  lead  to  water, 
from  the  water  main  to  the  building 
wall,  including  lead  goosenecks,  pigtails, 
and  any  other  lead  connections.  This 
presumption  could  be  rebutted  by  the 
water  supplier  by  citing  local  ordinances 
or  State  statutes,  or  in  the  case  or 
private  suppliers,  the  contract  between 
the  system  and  their  customers,  that 
might  limit  the  extent  of  the  PWS' 
control.  Water  supplies  that  rebut  the 
second  presumption  would  have  to 
replace  only  the  portion  of  each  service 
line  and  those  connections  under  their 
ownership  or  control  that  contribute  a 
measurable  amount  of  lead  to  the  water. 

Lead  service  connections  would  be 
required  to  be  replaced  on  a  fixed 
schedule  as  part  of  the  system's 
treatment  plan.  No  water  supplier  would 
be  allowed  longer  than  15  years  (starting 
when  the  service  connection 
replacement  program  is  triggered  unless 
the  system  is  granted  an  exemption 
under  Section  1416  of  the  Act)  to  replace 
all  lead  service  connections  that  require 
replacement.  Water  suppliers  would  be 
required  to  replace,  or  test  and  rebut  the 
presumptions,  for  a  number  of  lead 
services  equal  in  number  to  at  least  five 
percent  of  the  total  service  connections 
in  the  community  each  year  until  all 
those  requiring  it  are  replaced.  EPA 
would  set  the  15-year  time  hmit  because 
this  schedule  accelerates  replacement 
over  current  practice. 


e.  No  MCL  for  Distributed  Water. 
Instead  of  the  proposed  two-part 
approach  consisting  of  MCLs  for  lead 
and  copper  in  distributed  water  and  a 
treatment  technique  for  lead  and  copper 
as  corrosion  by-products,  EPA 
considered  an  alternative  which  would 
establish  only  a  treatment  technique  for 
those  contaminants  which  can  enter 
water  from  source  water  and  as  a  by- 
product of  corrosion.  The  alternative 
would  resemble  the  proposed  approach 
except  there  would  be  no  MCL  for  lead 
and  copper  in  distributed  water.  Under 
this  alternative,  systems  meeting  the  no- 
action  level  average  of  0.010  mg/1  and 
having  0.020  mg/1  or  less  lead  in  95 
percent  of  targeted  samples,  and  having 
1.3  mg/1  or  less  copper  in  95  percent  of 
targeted  samples  would  be  in 
compliance  with  the  treatment 
technique  requirement. 

A  system  not  initially  meeting  the  lead 
average  or  copper  no-action  levels 
would  be  allowed  to  employ  whatever 
combination  of  corrosion  control  and 
source  water  treatments  the  system 
chooses  to  meet  the  no-action  level. 
Systems  still  failing  to  meet  the  no- 
action  levels  by  the  specified  date 
(either  due  to  source  water  or  corrosion 
problems)  would  be  required  to  obtain  a 
State-approved  treatment  plan.  The 
treatment  plan  would  contain  two 
elements:  (1)  Steps  to  reduce  lead  levels 
to  below  the  no-action  levels  or  to 
demonstrate  that  source  water  controls 
and  corrosion  control  treatment  are 
optimal  if  the  no-action  average  lead 
level  of  0.010  mg/1  were  not  met,  and  (2) 
a  public  education  program  if  the  lead 
average  were  not  met  or  if  five  percent 
of  lead  samples  exceeded  0.020  mg/1. 
Under  this  alternative,  systems  would 
generally  be  required  to  take  the 
following  steps  to  reduce  the  lead  levels 
in  water: 

(1)  Conduct  a  study  to  determine  the 
amount  of  lead  in  morning  first  draw 
samples  that  originates  in  the  source 
water  and  the  amount  originating  as  a 
corrosion  by-product,  in  the  residences 
monitored  for  compliance  (monitoring 
would  be  conducted  in  targeted 
residences,  as  in  the  proposed  rule). 

(2)  If  lead  in  source  water  was  found 
to  be  above  0.010  mg/1.  the  system 
would  be  required  to  install  lead 
removal  technology  including  any  of 
those  that  would  remove  lead  from 
source  water  to  below  0.010  mg/1  is 
described  as  BAT  in  Section  IV.C. 
above. 

(3)  If  lead  as  a  corrosion  by-product 
was  found  to  be  above  0.010  mg/1  as  an 
average,  the  system  would  be  required 
to  install  corrosion  control  treatment,  as 
described  in  Section  IV.D.l.  above. 
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(4)  If  neither  source  water  lead  nor 
corrosion  by-product  lead  were 
individually  above  0.010  mg/1  (either 
naturally  or  because  of  treatment 
installed  in  (2)  or  (3)  above),  but  the 
combination  of  them  was  above  0.010 
mg/1,  the  system  would  be  required  to 
install  either  lead  removal  treatment  as 
described  in  (2)  above,  or  corrosion 
control  treatment  as  described  in  (3) 
above,  or  both.  The  precise  combination 
chosen  would  be  up  to  the  system,  as 
long  as  the  levels  in  targeted  samples 
were  reduced  to  0.010  mg/1  or  lower  as  a 
average.  If,  after  installation  of 
treatment,  average  lead  levels  in 
targeted  samples  remain  above  0.010 
mg/1,  systems  would  be  required  to 
install  any  additional  treatment  required 
by  the  State  (either  lead  removal  or 
corrosion  control  treatment),  or  if  none 
existed,  demonstrate  to  the  State  that 
treatment  (especially  corrosion  control 
treatment)  already  installed  was  being 
operated  in  a  manner  that  minimized 
lead  levels. 

(5)  If.  after  installation  of  all  the 
treatment  described  in  (2)-(4)  above, 
morning  first  draw  lead  levels  remained 
above  an  average  of  0.010  mg/1  or  if  lead 
levels  are  0.020  mg/1  or  less  in  95 
percent  of  targeted  samples,  the  system 
would  be  required  to  conduct  a  public 
education  program. 

A  potential  advantage  offered  by  this 
alternative  is  that  it  offers  a  PWS  the 


opportunity  to  determine  for  themselves 
and  implement  the  most  efficient 
combination  of  treatments  to  minimize 
lead  levels  at  the  tap.  A  disadvantage  of 
this  option  is  that  it  would  allow 
systems  to  distribute  water  at  levels 
between  0.005  and  0.010  mg/1  in  cases 
where  lower  levels  are  possible. 

V.  Monitoring 

A.  Analytic  Methods 
1.  Background 

NPDWRs  must  include  "criteria  and 
procedures  to  assure  a  supply  of 
drinking  water  which  dependably 
complies  with  such  maximum 
contaminant  levels,  including  quality 
control  and  testing  procedures  to  insure 
compliance  with  such  levels  and  to 
insure  proper  operation  and 
maintenance  of  the  system  *  *  *  ." 
Section  1401(1)(D). 

EPA  evaluated  the  analytic  methods 
for  lead,  copper,  and  pH  with  respect  to 
the  accuracy  of  recovery  (lack  of  bias) 
and  precision  (good  reproducibiUty)  in 
the  range  of  the  MCLs  and  no-action 
levels  being  considered.  The  primary 
purpose  of  this  evaluation  was  to 
determine: 

•  Whether  analytic  methods  are 
technically  available  to  measure  these 
contaminants  in  drinking  water: 

•  What  are  reasonable  expectations 
of  technical  performance  by  analytic 


laboratories  at  the  proposed  MCL  and 
no-aclion  levels;  and 

•  The  costs  of  analysis  for  these 
contaminants. 

The  selection  of  appropriate  analytic 
methods  for  compliance  with  these 
regulations  includes  consideration  of  the 
following  factors: 

•  Reliability  (i.e..  precision/accuracy) 
of  the  analytical  results; 

•  Specificity  in  the  presence  of 
interferences; 

•  Availability  of  sufficient  equipment 
and  trained  personnel  to  implement  a 
national  monitoring  program; 

•  Rapidity  of  analysis  to  permit 
routine  use;  and 

•  Cost  of  analysis  to  water  supply 
systems. 

2.  Specific  Analytic  Methods 

There  are  analytic  methods  available 
and  approved  by  EPA  for  the 
determination  of  lead  in  drinking  water, 
as  listed  in  Table  10.  There  is  no 
currently  approved  method  for  copper 
because  there  is  currently  no  primary 
MCL  for  it.  The  analytic  methods  listed 
in  this  table  have  been  used  for  many 
years  to  meet  the  compliance  monitoring 
requirements  specified  in  the  interim 
NPDWR  for  lead. 


Table  10.— Currently  Approved  Methods  for  Analyzing  Lead  Under  the  Interim  Regulations 


Methodology 

Reference  (Method  Number) 

EPA' 

ASTM  2 

SM' 

Atomic  absorption;  furnace  tectinique 

239.2  1 

239  1   '"      D3559-78AorB 
•  200  7A 

Atomic  absorption;  direct  aspiration 

301A-II  01  HI 

Inductively  coupled  plasma 

'  "Methods  of  Chemical  Analysis  of  Water  and  Wastes."  EPA  Environmental  Monitoring  and  Support  Laboratory.  Cincinnati.  OH  (EPA-600/4-79-020),  March 
1979.  Available  from  ORD  Publications.  CERI.  EPA,  Cincinnati.  OH  45268.  (The  technique  applicable  to  total  metals  must  be  used  ) 

'  Annual  Book  of  ASTM  Standards,  Part  31  Water.  American  Society  for  Testing  and  Materials.  1916  Race  Street.  Philadelphia,  PA  19103 

'  "Standard  Methods  for  the  Examination  of  Water  and  Wastewater,"  16th  edition.  American  Public  Health  Association,  Amencan  Water  Works  Association,  Water 
Pollution  Control  Federation,  1975. 

*  "Inductively-Coupled  Plasma  Atomic  Emission  Analysis  of  Drinking  Water,"  Appendix  to  Method  200.7.  September  1985.  US  EPA,  Environmental  Monitoring 
and  Support  Laboratory,  Cincinnati,  OH  45268. 


Table  11  lists  the  analytic  methods 
that  EPA  is  proposing  today  for 
compliance  with  the  copper  MCL, 
revised  lead  MCL,  and  treatment 
requirements  for  both  lead  and  copper 
described  in  this  proposed  rule.  EPA  is 


proposing  to  approve  neither  the  atomic 
absorption  direct  aspiration  technique 
nor  the  inductively  coupled  plasma 
technique  for  measuring  lead  to 
determine  compliance  with  today's 
proposal  because  the  method  detection 


limits  for  these  two  techniques  are  too 
high  to  determine  the  low 
concentrations  of  lead  in  drinking  water 
proposed  in  this  rule. 


Table  1 1  .—Proposed  Methods  for  Analyzing  Lead  and  Copper 


Contaminant 


Methodology 


EPA 


T~T 


Reference  (Method  Number) 

i 


ASTM" 


SM- 


Other 


Lead..    , 

Copper. 


Atomic  absorption;  furnace  technique 
Atomic  absorption;  furnace  technique 
Atomic  absorption;  direct  aspiration... 


239.2 
220.2 
220  1 


D3559-85D 

D1688-84F 

1688-8<1D  or  E 


304 
304 

303A-A  or  B 
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Table  1 1  .—Proposed  Methods  for  Analyzing  Lead  and  Copper— Continued 


MethocJology 

Reference  (Method  Number) 

Contaminant 

EPA' 

ASTM  »            1              SM » 

Other 

Inductively  coupled  plasma 

'200.7A 

'  "Methods  of  Chemical  Analysis  of  Water  and  Wastes,"  EPA  Etivironmerital  Monitoring  and  Support  Laboratory.  Cincinnati,  OH  (EPA-600/4-79-020),  Revised 
March  1983.  Available  from  ORD  Publications,  CERI,  EPA,  Cincinnati,  OH  45268.  (For  approved  analytical  procedures  for  metals,  the  technique  applicable  to  total 
metals  must  be  used.) 

'  Annual  Book  of  ASTM  Standards,  Vol.  1 1  01.  Amencan  Society  for  Testing  and  Materials.  1916  Race  Street,  Philadelphia,  PA  19103 

'  "Standard  Methods  for  the  Examination  of  Water  and  Wastewater,"  16th  edition,  American  Public  Health  Association,  Amencan  Water  Works  Association,  Water 
Pollution  Control  Federation,  1 985. 

♦  "Inductively-Coupled  Plasma  Atomic  Emission  Analysis  of  Drinking  Water,"  Appendix  to  Method  200  7.  September  1985.  U.S.  EPA,  Environmental  Monitoring 
and  Support  Laboratory.  Cincinnati.  OH  45268. 


EPA  has  determined  that  the  analytic 
methods  Hsted  in  Table  11  are 
technically  and  economically  feasible 
for  routine  use  in  compliance  monitoring 
for  lead  and  copper.  The  costs 
associated  with  the  analysis  of  these 
metals  are  within  the  economic  means 
of  water  supply  systems.  The  cost  for 
analyzing  lead  and  copper  is  estimated 
at  about  $6  to  $30  per  metal  per  sample. 
(The  actual  analytical  costs  may  vary 
with  the  laboratory,  analytical  technique 
selected,  the  total  number  of  samples, 
and  other  factors.)  Also,  the  number  of 
laboratories  that  routinely  participate  in 
EPA's  Water  Supply  and  Water 
Pollution  performance  evaluation 
studies  indicates  that  there  are  many 
laboratories  available  that  have  the 
capability  to  analyze  for  lead  and 
copper  in  drinking  water  using  these 
methods. 

Below  is  a  description  of  each  of  the 
techniques  EPA  is  proposing  to  approve 
for  analysis  of  lead  and  copper  in 
drinking  water.  EPA  requests  public 
comment  on  the  technical  adequacy  as 
well  as  the  economic  feasibility  of  the 
proposed  analytic  techniques. 

a.  Atomic  Absorption  Methods.  Levels 
of  lead  and  copper  in  solution  may  be 
determined  by  atomic  absorption  (AA) 
spectroscopy.  There  are  two  techniques 
that  may  be  used:  Direct  aspiration  and 
the  furnace  technique.  EPA  is  proposing 
to  allow  use  of  the  direct  aspiration 
technique  only  to  analyze  for  copper 
because  this  method  cannot  analyze  the 
low  levels  of  lead  specified  in  this 
proposal.  In  direct  aspiration,  the 
sample  is  aspirated  into  a  flame  and 
atomized.  A  light  beam  is  directed 
through  the  flame  into  a  monochromator 
and  onto  a  detector  that  measures  the 
amount  of  light  absorbed  by  the 
atomized  element  in  the  flame.  Because 
each  metal  has  its  own  characteristic 
absorption  wavelength,  a  source  lamp 
composed  of  that  element  is  used  which 
makes  the  method  relatively  free  from 
spectral  or  radiation  interferences.  The 
amount  of  energy  of  the  characteristic 
wavelength  absorbed  in  the  flame  from 
the  metal  being  analyzed  is  proportional 


to  the  concentration  of  the  element  in 
the  sample.  In  the  furnace  technique,  a 
sample  is  placed  in  a  graphite  tube  in  a 
furnace,  evaporated  to  dryness,  charred, 
and  atomized.  Because  the  percentage  of 
available  analyte  atoms  vaporized  and 
dissociated  for  absorption  in  the 
graphite  tube  is  greater  using  this 
method  than  the  percentage  of  available 
analyte  atomized  in  the  flame  of  the 
direct  aspiration  AA  method,  the 
furnace  technique  can  detect  lower 
concentrations. 

Low-level  analyses  of  lead  in  drinking 
water  using  atomic  absorption  methods 
must  be  performed  with  imcontaminated 
glassware.  Retained  lead  is  most  likely 
to  occur  on  the  ground  glass  surface  of 
volumetric  glassware.  EPA  recommends 
that  laboratories  avoid  the  problem  of 
contamination  by  using  a  separate  set  of 
glassware  for  low-level  lead  analyses. 
Also,  particular  attention  should  be 
given  to  glassware  cleaning  by  ensuring 
that  all  ground  glass  surfaces  are  soaked 
and  held  in  contact  with  cleaning  acid 
for  a  minimum  of  two  hours. 

b.  Inductively  Coupled  Plasma 
(ICP) — Atomic  Emission 
Spectrophotometric  Method.  This 
method  (also  known  as  "EPA  Method 
200.7")  describes  a  technique  for  the 
simultaneous  or  sequential  multi- 
element determination  of  trace  elements 
in  solution.  This  method  is  applicable  to 
the  measurement  of  copper  only;  it  is  not 
yet  sensitive  enough  to  measure  lead  for 
purposes  of  this  regulation.  (Further 
improvement  in  the  method  may  make  it 
appropriate  for  measurement  of  lead  at 
a  later  date.  If  so,  EPA  would  then 
consider  approving  this  method  for 
measuring  lead.)  The  basis  of  the 
method  is  the  measurement  of  atomic 
emission  by  an  optical  spectroscopic 
technique.  Samples  are  nebulized  and 
the  aerosol  that  is  produced  is 
transported  to  the  plasma  torch  where 
excitation  occurs.  Characteristic  line 
emission  spectra  are  produced  by  a 
radio  frequency  inductively  coupled 
plasma  (ICP).  The  spectra  are  dispersed 
by  a  grating  spectrometer  and  the 
intensities  of  the  lines  are  monitored  by 


photomultiplier  tubes.  The 
photocurrents  from  the  photomultiplier 
are  processed  and  controlled  by  a 
computer  system.  A  background 
correction  technique  is  required  to 
compensate  for  variable  background 
contributions  to  the  determination  of 
trace  elements.  Background  levels  must 
be  measured  adjacent  to  analyte  lines 
on  samples  during  analysis. 

The  appendix  to  EPA  Method  200.7, 
entitled  "Inductively  Coupled  Plasma — 
Atomic  Emission  Analysis  of  Drinking 
Water,"  describes  a  technique  for 
concentrating  the  sample  prior  to 
analysis.  Under  this  proposal,  systems 
would  be  required  to  follow  this 
concentration  technique  in  processing 
drinking  water  supply  samples  prior  to 
ICP  emission  spectrometric  analysis  for 
copper. 

3.  Method  Detection  Limits  and 
Practical  Quantitation  Limits 

Generally,  EPA  defines  the  method 
detection  limit  (MDL)  as  the  minimum 
concentration  of  a  substance  that  can  be 
measured  and  reported  with  99  percent 
confidence  that  the  true  value  is  greater 
than  zero.  The  practical  quantitation 
limit  (PQL)  is  the  lowest  concentration 
that  can  be  reliably  achieved  by  well- 
operated  laboratories  within  specified 
limits  of  precison  and  accuracy  during 
routine  laboratory  operating  conditions. 
Differences  between  the  MDLs  and 
PQLs  are  expected;  the  POL  is  generally 
about  5  to  10  times  the  MDL  for 
relatively  clean  matrice.s  such  as 
finished  drinking  water.  (See  EPA  1987e, 
and  50  FR  46902,  November  13, 1985,  for 
a  detailed  discussion  of  MDLs  and 
PQLs.) 

The  PQL  may  be  determined  through 
interlaboratory  studies,  such  as 
performance  evaluations  (PE)  studies. 
However,  if  data  are  not  available  from 
interlaboratory  studies,  the  PQLs  may 
be  estimated.  In  such  casdi,  EPA 
believes  that  a  PQL  set  at  10  times  the 
MDL  achieved  by  good  laboratories  is 
generally  a  fair  expectation  for  routine 
operation  of  most  qualified  State  and 


Federal  Register  /  Vol.  53.  No.  160  /  Thursday.  August  18.  1988  /  Proposed  Rules  31551 


commercial  laboratories.  The  use  of 
"five  times  the  MDL"  instead  of  "10 
times  the  MDL"  to  set  the  PQL  may  be 
appropriate  when  other  considerations 
suggest  that  the  PQL  should  be  lower, 
e.g.,  see  discussion  of  the  PQL  for  vinyl 
chloride  in  the  final  NPDWRs  for 
volatile  organic  chemicals,  July  8, 1987 
(52  FR  25690). 

Detection  Hmits  have  been  estimated 
for  the  available  analytical  techniques 
for  lead  and  copper  and  are  summarized 
in  Table  12.  Detection  Umits  for  lead  and 
copper  traditionally  have  been  based  on 
a  concentration  that  corresponds  to  a 
specified  instrument  signal-to-noise 
ratio  (i.e.,  peak  height  to  background). 
The  detection  limits  for  ICP  using  the 
concentration  technique  (1  /ig/1  for 
copper  and  0.005  mg/1  for  lead)  were 
calculated  based  upon  MDLs.  The  MDL 
approach  involves  the  determination  of 
method  detection  limits  using  a 
procedure  defined  in  Appendix  B  to  40 
CFR  Part  136  (analytic  methods  for 
wastewater  pollutants).  EPA  is  using  the 
MDL  concept  to  calculate  limits  of 
detection  for  analytes  in  all  newly 
developed  methods  for  determination  of 
drinking  water  contaminants. 

Table  12.  Detection  Limits  for  Avail- 
able Analytical  Methods  for  Cop- 
per AND  Lead 


Contaminant 

Pro- 
posed 
MCLG 
(/ig/l) 

Analytic  method 

Detec- 
tion 
limit 

(mQ/I) 

Copper 

1.300 

Atomic 

absorption; 

furnace. 
Atomic 

absorption; 

direct 

aspiration. 
Inductively 

coupled 

plasma. 
Atomic 

absorption; 

furnace. 
•Atomic 

absorption; 

direct 

aspiration. 
•Inductively 

coupled 

plasma. 

1 

20 

•6(1) 
1 

Lead 

0 

100 

•(5) 

'Using  the  corKientration  technique  in  Appendix  A 
to  the  EPA  Method  200.7. 

*EPA  is  not  proposing  to  appfove  these  methods 
for  lead  because  the  detection  limits  are  too  high  to 
detect  low  concentrations  of  lead  in  drinkir>g  water 

The  PQLs  for  lead  and  copper  were 
determined  based  primarily  upon  the 


detection  limits  and  the  results  from  PE 
studies.  The  PQL  for  lead  was 
determined  using  EPA  and  Stale 
laboratory  data  from  Water  Supply 
(WS)  PE  studies  «^12-17.  The  PQL  for 
copper  was  determined  using  EPA  and 
State  laboratory  data  from  Water 
Pollution  (WP)  PE  studies  *12-16.  since 
copper  is  not  included  in  WS  studies. 
These  results  are  considered  to  be 
optimum  since  they  are  drawn  from 
experienced  laboratories  operating 
under  conditions  where  they  knew  they 
were  being  tested,  using  standard 
samples  in  distilled  water  and  without 
interferences.  Actual  day-to-day 
operations  in  a  wide  variety  of 
laboratories  using  "real"  samples  of 
natural  tap  water  would  be  expected  to 
produce  somewhat  poorer  results,  i.e., 
have  wider  performance  ranges, 
especially  at  the  lower  concentrations. 
EPA  used  the  following  procedure  to 
determine  the  PQLs  for  lead  and  copper 
using  the  PE  study  data: 

1.  Regression  equations  were 
generated  for  precision  and  accuracy 
using  the  EPA  and  State  laboratory  data 
for  lead  and  copper. 

2.  The  percent  recovery  and  relative 
standard  deviation  were  used  to 
estimate  the  95  percent  confidence 
limits.  The  percent  recovery  and  relative 
standard  deviation  were  calculated  at 
the  proposed  MCLG  for  copper  using  the 
regression  equations  generated  from  the 
laboratory  data  for  the  contaminant.  For 
lead,  the  percent  recovery  and  relative 
standard  deviation  cannot  be  calculated 
at  the  proposed  MCLG  because  it  is 
zero.  Therefore,  another  concentration 
must  be  used  to  calculate  the  95  percent 
confidence  limits.  This  value  is  set  as 
close  as  possible  to  the  proposed  MCLG. 
The  lowest  MDL  for  any  of  the  methods 
used  to  detect  lead  is  0.001  mg/1  (for  the 
atomic  absorption  furnace  method).  The 
minimum  PQL  for  this  method  is  "five 
times  the  MDL"  or  0.005  mg/1  using  the 
"five  to  10  times  the  MDL"  criterion. 
This  value  was  selected  as  the 
appropriate  concentration  to  calculate 
the  95  percent  confidence  limits  from  the 
regression  equations.  The  percent 
recovery,  relative  standard  deviation, 
and  the  95  percent  confidence  limits  for 
lead  and  copper  are  summarized  in 
Table  13. 


Table  13.— 95  Percent  Confidence 
Limits  for  Detection  of  Lead  and 
Copper 


95 

Rela- 

percent 

Per- 

tive 

confi- 

Contami- 

MCLG 

cent 

stand-    1 

dence 

nant 

(mg/1) 

recov- 

ard    I 

limits 

ery      • 

devi- 
ation 

(percent 
of  true 
value) 

Lead 

■  0  005 

107 

21 

65-K9 

Copper 

1.3 

99 

4 

91-107 

'  The  calculations  are  made  assuming  that  0  005 
mg/1  IS  the  lowest  possible  PQL  irtslead  of  zero  For 
further  explanation,  see  the  discussion  above 

Sources:  USEPA  1983-1985.  Water  Supply  PE 
studies  W12-17  and  Water  Pollution  PE  Studies 
»11-16 

3.  EPA  and  State  laboratory  data  for 
each  contaminant  were  evaluated  to 
determine  the  Umits  for  the  "plus  or 
minus  percent  of  the  true  value"  that 
most  closely  approximated  the  95 
percent  confidence  limits.  They  are 
summarized  in  Table  14. 

Table  14.— Proposed  Acceptance 
Limits  for  Lead  and  Copper 


Contaminant 


MCLG 
(mg/1) 


Acceptance 
limits  (plus 
Of  minus 
percent  of 
true  value) 


PQLs 
(mg  I) 


Lead '  (0)0005 

Copper 1.3 


'  The  calculations  are  made  assuming  a  minimum 
possible  PQL  of  0O05  mg/1  instead  of  zero  For 
further  explanation,  see  the  discussion  above 

4.  The  proposed  PQLs  for  lead  and 
copper  were  set  based  on  the  available 
data  at  a  concentration  where  at  leyst 
three-quarters  of  the  EPA  and  State 
laboratories  were  within  the  specified 
acceptance  range.  These  PQLs  are 
summarized  in  Table  14. 

Public  comments  are  requested  on  the 
PQLs  for  lead  and  copper. 

4.  pH — Electrometric  Method 

EPA  is  proposing  to  approve  the 
electrometric  method  for  measuring  the 
pH  of  drinking  water  samples  collected 
to  determine  compliance  with  this 
proposed  rule.  The  references  for  this 
method  appear  in  Table  15  below.  Under 
this  method,  the  pH  of  a  sample  is 
determined  electrometrically  using 
either  a  glass  electrode  in  combination 
with  a  reference  potential,  or  using  a 
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combination  electrode.  The  pH  meter 
must  provide  accurate  and  reproducible 
results  within  ±1  pH  unit  and  should  be 


equipped  with  a  temperature 
compensation  unit.  The  pH  meter  may 
need  to  be  adjusted  to  compensate  for 


water  temperature.  Samples  should  be 
analyzed  in  the  field  at  the  time  of 
sampling. 


Table  15.  Methodology  for  Analyzing  for  pH  and  Total  Alkalinity 


Parameter 

Methodology 

Reference  (Method  Number) 

EPA  '        !      ASTM  ^ 

SM^ 

Other 

pH 

Etectrofnetric 

1 
150.1       D  1293-84 
310.1   !  D  1067-82A 

423, 
403  ' 

Total  Alkalinity  (as  CaCOj.  mg/l) 

Titrlmetric 

'  "Methods  of  Chemical  Analysis  of  Water  and  Wastes,"  EPA  Environmental  Monitoring  and  Support  Laboratory,  Cincinnati.  OH  (EPA-600/4-79-020),  March 
1985  Available  from  ORD  Publications,  CERI,  EPA,  Cincinnati,  OH  45266 

''  Annual  BooK  o1  ASTM  Standards,  Vol.  11  01,  American  Soaety  tor  Testing  and  Matenals,  1916  Race  Street,  Philadelphia,  PA  19103. 

'  "Standard  Methods  for  the  Examination  of  Water  and  Wastewater,"  t6th  edition,  American  Public  Health  Association.  American  Water  Works  Association.  W.itor 
PoAutnn  Control  Federation,  1985. 


5.  Total  Alkalinity — Titrimetric  Method 

Under  the  titrimetric  method,  total 
alkalinity  is  measured  by  titration  to  an 
electrocfaemically  determined  end  point 
pH  of  4.5.  The  sample  must  not  be 
filtered,  diluted,  concentrated,  or  altered 
in  any  way.  The  sample  would  be 
required  to  be  refrigerated  to  40°C  and 
run  as  soon  as  practical.  The  sample 
bottle  should  be  air  tight  and  should  not 
be  opened  before  analysis.  The  pH 
measured  at  the  tap  nuwt  be  provided 


with  this  sample  so  that  an  accurate 
alkalinity  measurement  can  be  made. 

Under  this  procedure,  the  alkalinity  is 
calculated  using  the  following  formula: 


Alkalinity,  m^ 
CaCa/1 


A  X  N  X  50,000 
ml  sample 


where: 
A  —  ml  standard  acid  used. 
N  =  normality  of  standard  acid. 


For  low  alkalinitiee,  the  titration  is 
stopped  at  a  pH  in  the  range  of  4.3  to  4.7. 
The  volume  of  titranl  required  to  reach 
that  pH  and  the  specific  pH  are 
recorded.  The  sample  is  next  titrated  to 
a  pH  exactly  0.3  pH  units  lower  and  the 
volume  of  titrant  required  to  reach  this 
end  point  is  recorded.  (Method  403. 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater.  16th  edition, 
1985). 

For  low  alkalinities,  total  alkalinity  is 
calculated  by  the  following  formula: 


Total  alkalinity,  mg 
CaCQ,/l 


(2B-C)xNx50,000 


ml  sample 


where: 

B  =  ml  titrant  to  first  recorded  pH. 

C  =  total  ml  Ittrant  to  reach  pH  0.3  units 
lower. 

N  =  Rormatity  of  standard  «cid. 

B.  Laboratory  Approval 

EPA  recognizes  that  the  effectiveness 
of  the  proposed  regulations  depends 
upon  the  ability  of  analytical 
laboratories  to  measure  lead  and  copper 
reliably  at  relatively  low  levels.  pH 
measurements  must -be  reliatte  as  well. 
EPA's  regulations  specify  that  only 
approved  laboratories  can  analyze 
compliance  samples  (40  CFR  141.28). 

EPA's  existing  drinking  water 
Laboratory  Certification  Program  (LCP) 
has  established  the  use  of  external 
checks  of  performance  to  evaluate  the 
ability  of  laboratories  to  analyze 
samples  far  specific  contaminants  and 
to  produce  data  within  specific  Umits. 
For  this  purpose,  EPA  provides 
performance  evaluation  (PE)  samples  to 
laboratories  on  a  regular  basis: 
participation  in  this  program  is  a 
prerequisite  for  a  laboratory  to  achieve 
certification  and  to  remain  certified  for 
analyzing  compliance  samples. 
Achieving  acceptable  performance  in 
these  studies  of  known  test  samples 
provides  some  indication  that  the 
laboratory  is  following  proper  practices. 
Unacceptable  performance  may  be 
indicative  of  problems  that  could  affect 


the  reliability  of  the  compliance  data 
generated  for  specific  contaminants. 

Unacceptable  performance  by  any 
laboratory  may  trigger  an  investigation 
to  establish  the  possible  cau8e(s)  and  to 
take  corrective  action.  EPA  recognizes 
that  even  a  superior  analytical 
laboratory  occasionally  produces  data 
that  are  outside  the  acceptable  limits  for 
statistical  reasons  rather  than  any 
actual  analytic  problem.  A  provision  for 
rapid  follow-iip  analysis  if  a  laboratory 
fails  the  ini'.ial  determination  is 
necessary  tu  decrease  the  iikelihood  of 
statistical  error  and  to  determine  if  a 
real  problem  exists. 

EPA's  present  PE  sample  program  and 
the  approaches  used  in  the 
determination  of  laboratory 
performance  requirements  were 
discussed  at  50  FR  46907  (November  13. 
1985).  Acceptable  performance  has 
historically  been  set  by  EPA  using  two 
different  approaches:  Regressions  from 
performance  of  pre-selected  laboratories 
or  specified  accuracy  requirements.  EPA 
requested  public  comment  on  these 
approaches  in  the  November  13, 1985 
notice.  Most  commenters  on  that  notice 
supported  the  use  of  a  "plus  or  minus 
percent  of  the  true  value"  approach  to 
derive  acceptance  limits  instead  of 
generating  performance  requirements 
from  study  statistics.  EPA  agrees  with 
these  commenters  that  this  is  the  best 


approach  and  will  specify  accuracy 
requirements  in  the  revised  regulation^ 
whenever  possible. 

1.  Laboratory  Performance  for  Lead  and 
Copper 

EPA  has  evaluated  performance  data 
gathered  from  past  PE  studies  to  set 
performance  requirements  for  lead  and 
copper  analysis.  The  available  PE  data 
indicate  that  bot+i  the  precision  and  the 
accuracy  attained  for  specific  inorganic 
contaminants  are  contaminant  specific. 
For  example,  the  percent  recoveries  are 
99  percent  for  copper  and  107  percent 
for  lead  while  the  relative  standard 
deviations  are  4  percent  for  copper  and 
21  percent  for  lead.  The  "plus  or  minus 
percent  of  the  true  value"  acceptance 
limits  have  been  derived  for  each 
contaminant  taking  into  consideration 
the  expected  precision  end  accuracy 
and  using  95  percent  confidence  limits  to 
estimate  the  acceptance  limits.  For 
example,  the  acceptance  limits  fur 
copper  using  95  percent  confidence 
limits  would  be  99  percent  ±2x  (4 
percent)  or  91  to  107  percent  of  the  "true 
value."  Thus,  a  ±10  percent  of  the  "true 
value"  acceptance  limit  is 
approximately  equal  to  the  95  percent 
confidence  limits.  The  acceptance  limits 
would  apply  to  concentrations  equal  to 
or  more  than  the  PQL. 
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The  acceptance  limits  are  summarized 
below: 


Contaminanl 


Acceptance  limits 


Copper. 
Lead 


±10%  at  ...0  050  mg/L 
±30%  at  > 0.005  mg/L 


Public  comments  are  requested  on  the 
acceptance  limits  for  lead  and  copper. 

2.  Laboratory  Performance  for  Total 
Alkalinity 

The  approval  criteria  for  Ihe  pH 
analysis  is  different  from  all  of  the  other 
approval  criteria  because  pH  analysis  is 
done  in  the  field.  49  FR  43234,  Oct.  26. 
1984.  The  pH  analyses  would  be 
conducted  in  the  targeted  homes  with  a 
pH  meter.  The  pH  papers  would  not  be 
permitted  for  this  analyses.  The  pH 
meter  must  meet  the  specifications  listed 
in  the  available  methods  (see  Table  15). 
Under  the  proposal  the  pH  analyses 
must  be  conducted  by  samplers  who 
have  been  certified  to  use  pH  meters. 
This  is  especially  necessary  becau5e 
exposure  of  the  sample  to  air  changes 
sample  pH  when  the  sample  contains 
anions  such  as  carbonate  (EPA  1982). 
However,  the  analyses  condi>cted  on 
site  may  be  limited  by  either  a  lack  of 
certified  samplers  or  a  lack  of  pH 
meters.  EPA  requests  comment  on  the 
pH  approval  criteria. 

Therefore.  EPA  is  proposing  to  allow 
systems  which  serve  3,300  persons  or 
less  collect  the  pH  sample  and  send  it  to 
a  certified  laboratory  for  analysis.  EPA 
is  aware  that  this  exception  will  often 
result  in  a  systematic  bias  of  the  pH 
readings  to  more  frequent  misses  of  the 
no-action  levels,  and  encourages 
systems  to  consider  carefully  the 
tradeoff  between  ease  of  analysis  and 
analytical  accuracy  (EPA,  Method  150.1, 
Methods  for  Chemical  Analysis  of 
Water  and  Wastes,  revised  March  1983). 
FPA  requests  comment  on  whether  non- 
.  field  testing  of  samples  should  be 
allowed  for  systems  that  serve  fewer 
than  3.300  persons. 

EPA  is  considering  and  t.iking 
comment  on  a  requirement  that  water 
systems  meet  a  specific  alkalinity  value 
in  their  water  in  addition  to  the 
proposed  no-action  levels.  It  is  also 
critical  to  know  the  alkalinity  of  the 
water  in  order  to  determine  the  type  and 
extent  of  appropriate  corrosion  control 
treatment.  EPA  therefore  solicits  public 
comment  on  the  following  laboratory 
certification  requirements  that  would  be 
necessary  if  the  alkalinity  requirement 
were  adopted  in  the  final  rule. 

Laboratories  that  meet  the  approval 
criteria  for  metal  analyses  would  also  be 


required  to  meet  the  performance 
requirements  for  total  alkalinity 
analyses  because,  under  the  proposal, 
all  of  these  analyses  are  required  for 
samples  taken  from  the  targeted  homes 
(as  explained  below),  and  EPA  would 
require  all  analyses  for  a  set  of  samples 
to  be  conducted  at  the  same  laboratory. 
EPA  has  evaluated  performance  data 
gathered  from  past  PE  studies  to  set  the 
performance  requirements  for  total 
alkalinity.  However,  the  procedure  for 
selecting  the  performance  requirements 
is  different  than  the  procedure  for  the 
metal  analyses  because  there  is  no  MDL 
or  PQL  for  the  analysis  of  total 
alkalinity.  Since  laboratories  must  meet 
the  approval  criteria  for  total  alkalinity 
in  additioB  to  the  criteria  for  the  metals, 
the  percentage  of  laboratories  that  can 
achieve  this  criteria  must  be  higher  than 
that  of  the  metals  so  that  only  a  very 
few  laboratories  that  pass  the  criteria 
for  metals  are  eliminated  because  of  a 
failure  to  meet  the  alkalinity  criteria. 
Therefore.  ±20  percent  of  the  "true 
value"  has  been  selected  as  the 
approved  criteria  for  total  alkalinity.  In 
the  data  from  the  PE  studies,  at  least  90 
percent  of  the  EPA  and  State 
laboratories  are  typically  able  to 
measiu-e  total  alkalinity  within  ±20 
percent  of  the  true  value  when  the 
active  amount  is  greater  than  or  equal  to 
30  mg/L. 

C.  Monitoring  Protocols 

As  explained  above,  water  suppliers 
would  be  required  to  monitor  a  variety 
of  parameters  in  order  to  demonstrate 
compliance  with  the  proposed  rule. 
These  parameters  include  lead  and 
copper  levels  at  entrj'  points  to  the 
distribution  system  and  at  taps,  and  pH 
at  taps.  As  described  below,  community 
and  non-transient  non-community  water 
systems  would  have  different 
monitoring  requirements  for  determining 
compliance  with  the  corrosion  control 
treatment  techniques  of  this  proposal. 

For  the  purposes  of  averaging,  all  lead 
levels  measured  between  the  PQL  (i.e., 
0.005  mg/L)  and  the  MDL  (0.001  mg/L) 
would  be  averaged  for  the  compliance 
determination.  All  lead  le\els  below  the 
MDL  of  0.001  mg/L  would  be  reported  as 
zero  and  averaged  as  such.  Lead  levels 
reported  below  an  MDL  larger  than 
0.001  mg/L  would  be  reported  as  that 
MDL  and  averaged  as  such. 

1.  Monitoring  for  Ck)mpliance  with  the 
MCLs 

Water  suppliers  would  be  required  to 
sample  water  as  it  enters  the 
distribution  system  after  any  treatment 
to  determine  compliance  with  the  MCLs 
for  lead  and  copper.  Water  suppliers 
relying  solely  on  ground  water  would  be 


required  to  take  only  one  sample  per 
year  per  entry  point  to  the  distribution 
system.  W  ater  suppliers  relying  on 
surface  water  as  their  source  would  be 
required  to  take  one  sample  each 
quarter  to  account  for  seasonal 
variations  in  contaminant  levels.  Water 
suppliers  with  both  surface  and 
groundwater  sources  would  be  required 
to  monitor  quarterly  all  entrj  points  to 
the  distribution  system.  States  would 
have  the  discretion  to  identify 
representative  wells  for  sampling  (if 
there  is  no  treatment  or  blending)  for 
systems  with  multiple  wells  drawing 
from  the  same  aquifer. 

For  the  first  round  of  MCL  monitoring 
(which  would  last  one  year),  historical 
data  meeting  the  monitoring 
requirements  specified  in  the  proposed 
rule  could  be  used  in  lieu  of  new  data  if 
the  historical  data  were  collected  in  a 
manner  consistent  with  the  final 
regulations.  The  total  number  of  samples 
could  be  reduced  by  the  use  of 
composite  samples  at  the  discretion  of 
the  State.  Combinations  of  samples  from 
up  to  five  sources  would  be  allowed.  If 
the  concentration  in  the  composite 
sample  indicates  that  one  or  more  of  the 
samples  may  exceed  the  MCL,  follow-up 
sampling  would  be  required  at  each 
samphng  point  in  the  composite. 

Follow-up  sampling  would  be  required 
if  the  reported  concentration  of  a  five- 
sample  composite  exceeds  the  method 
detection  limit.  For  copper,  an  accurate 
analysis  of  one-fifth  of  the  MCL  is  not  a 
problem.  For  lead,  however,  the  method 
detection  limit  is  equivalent  to  the 
detection  limit  for  the  furnace  atomic 
absorption  technique.  Laboratories 
should  determine  their  method  detection 
limit  for  this  method  by  the  procedure 
listed  in  Appendix  B  to  40  CFR  Part  136. 
Laboratories  should  be  able  to  achieve  a 
method  detection  Umit  of  0.001  mg/L  and 
data  should  be  reported  down  to  this 
concentration.  If  a  laboratory  is  unable 
to  achieve  an  MDL  of  0.001  mg/L  or 
lower,  then  sample  compositing  would 
not  be  permitted. 

If  the  result  of  one  analysis  exceeds 
the  MCL  for  lead  or  copper,  the  system 
would  be  out  of  compliance  and  the 
procedures  for  public  notification  m.ust 
be  followed.  However.  States  would 
have  the  discretion  to  allow  one 
additional  sample  to  be  collected  as 
soon  as  possible  (not  to  exceed  two 
weeks  from  the  date  of  the  initial 
sam.ple)  at  the  same  sampling  location 
to  verify  the  original  results.  In  this  case, 
if  the  average  of  the  two  samples 
analyzed  exceeds  the  MCL,  the  system 
would  be  out  of  compliance  and 
procedures  for  public  notification  must 
be  followed.  If  the  average  is  less  than 
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♦>ie  MCL.  the  system  would  be  in 
fnmpliance,  the  first  sample  results  not 
"'ithstanding.  Systems  exceeding  the 
MCL  would  be  required  to  sample  more 
frequently  than  the  minimum  federally 
mandated  requirements.  The  State  must 
specify  the  increased  monitoring 
frequency. 

For  community  water  systems,  if  there 
have  been  no  violations  for  the  most 
recent  two  years  of  monitoring.  States 
could  reduce  the  standard  monitoring 
requirements  to  as  infrequently  as  once 
every  five  years  for  systems  serving 
fewer  than  500  persons  and  any  system 
serving  500  or  more  persons  which  is 
supplied  only  by  ground  water.  For 
systems  using  surface  water  sources  or 
a  combination  of  surface  and 
groundwater  and  serving  more  than  500 
persons,  monitoring  could  be  reduced  to 
once  per  quarter  for  one  year,  repeated 
every  five  years.  No  reductions  in 
monitoring  would  be  allowed  for  non- 
transient  non-community  water  systems. 

All  systems  would  be  required  to 
begin  monitoring  to  determine 
compliance  with  the  MCLs  according  to 
the  schedule  in  Table  16. 

Table  16.— Starting  Dates  for  Monitoring 


System  size       Monitonng  to  begin  no  later  than— 


>  3.300 

500-3.300 
<500 


3  monttis  after  publication  of  final 

rule. 
15  months  after  publication  of  final 

rule. 
27  ntonths  after  publication  of  final 

rule. 


EPA  is  phasing  in  the  monitoring  by 
system  size  in  the  same  manner  it  has  in 
previous  NPDWRs  to  give  systems  time 
to  learn  about  and  implement  the  new 
requirements  and  to  ease  the  burden  on 
analytic  laboratories  which  may  not  be 
able  to  cope  with  a  sudden  increase  in 
the  number  of  samples  requiring 
analysis. 

2.  Monitoring  for  Compliance  with  the 
Corrosion  Control  Treatment  Technique 
Requirement 

Compliance  with  the  corrosion  control 
treatment  technique  requirement  would 
be  determined  based  on  pH.  lead,  and 
copper  levels  at  the  tap.  All  systems 
would  be  required  to  begin  monitoring 
for  compliance  with  the  treatment 
technique  according  to  the  schedule  in 
table  18.  Monitoring  for  each  of  these 
parameters  at  a  targeted  set  of  sample 
sites  (see  Section  IV.C.2.a.i.  for  a 
discussion  of  how  sites  are  to  be 
selected)  would  be  required  quarterly 
for  systems  serving  more  than  3,300 
persons,  and  less  frequently  for  smaller 
systems.  States  may  reduce  monitoring 


frequency  for  systems  serving  more  than 
3,300  persons  once  compliance  is 
established.  Because  the  lead  and 
copper  no-action  levels  are  measured  as 
average  and  95th  percentile  values, 
compositing  is  not  allowed  for  samples 
collected  to  determine  whether  the  no- 
action  levels  are  met. 

Values  for  pH  are  not  expected  to 
vary  throughout  the  day  at  any  given 
location,  although  they  may  vary  among 
locations.  However,  lead  and  copper 
levels  at  the  tap  do  vary  considerably 
depending  upon  a  variety  of  factors, 
including  the  standing  time  of  the  water 
in  the  plumbing  pipes.  Determination  of 
whether  the  no-action  levels  were  met 
would  be  determined  by  morning  first 
draw  and  service  connection  samples.  A 
morning  first  draw  sample  is  the  first 
sample  taken  after  water  has  stood  in 
the  building's  plumbing  overnight,  or  for 
&-18  hours,  without  flushing.  (Flushing 
means  running  the  water  without 
capturing  the  water  for  sampling.) 

A  service  connection  sample  is  a 
sample  of  water  that  has  been  standing 
for  &-18  hours  in  the  building  service 
connection  (service  line  and  other 
connections).  Service  connection 
samples  may  be  collected  by  several 
methods.  One  is  to  flush  the  tap  until 
there  is  a  temperature  change  (decrease) 
in  the  water.  The  colder  water  is  that 
which  has  stood  outside  the  house  in  the 
service  connection.  Another  method  is 
to  measure  pipe  length  and  diameter 
from  the  tap  to  the  service  line  and  flush 
the  volume  estimated  to  be  contained  in 
the  household  plumbing  before  the 
service  connection.  Once  the  house 
water  is  flushed,  the  service  connection 
sample  is  collected.  A  final  method  of 
collecting  a  sample  representative  of  a 
service  connection  is  to  insert  a 
sampling  tap  in  the  service  line. 
However,  this  last  method  has  the 
disadvantage  of  scraping  bare  a  portion 
of  the  metal  surface.  This  bare  surface 
may  result  in  temporarily  high  lead 
levels. 

Morning  first  draw  samples  and 
service  connection  samples  must  be  one 
liter  in  volume  and  collected  at  the  cold 
water  kitchen  tap  of  targeted  residences. 
Systems  which  have  lead  service 
connections  would  have  to  collect  one 
half  the  required  number  of  samples 
connection. 

EPA  expects  that  for  community 
water  systems  the  residences  sampled 
would  generally  be  single-family  houses, 
but  systems  could  include  apartments 
and  other  multiple-family  housing  where 
such  housing  constitutes  more  than  20 
percent  of  the  housing  served  by  the 
community.  For  non-transient  non- 
community  water  systems,  a  morning 


first  draw  sample  would  be  required 
from  the  tap  or  other  outlet  typically 
used  to  draw  water  for  human 
consumption,  in  each  building  served  by 
the  NTNC  system.  The  rationale  for 
these  requirements  is  as  follows: 

•  One  of  the  important  determinants 
of  lead  and  copper  levels  in  drinking 
water  is  the  standing  time  of  the  water 
in  plumbing  pipes.  Water  that  has  not 
stood  in  the  pipes  (i.e.,  fully  flushed 
water)  will  generally  have  the  lowest 
lead  and  copper  levels  of  any  sample 
taken  at  that  tap.  Water  that  has  stood 
in  the  pipes  for  long  periods  will  have 
higher  lead  and  copper  levels;  water 
standing  in  pipes  8-18  hours  ("standing 
samples")  represents  the  highest  levels 
that  will  routinely  be  found  in  drinking 
water.  Standing  samples  would  be 
required  for  several  reasons.  First, 
monitoring  of  water  standing  overnight, 
or  some  other  specific  long  standing 
time  (i.e..  8-18  hours),  provides  a 
consistent  basis  for  measuring  the 
progress  of  corrosion  control  treatment 
towards  reducing  levels  of  lead  and 
copper.  Standing  samples  represent  the 
high  end  of  actual  human  exposures  are 
variable  and  are  not  known  precisely 
(because  people  drink  water  from  a 
variety  of  sources  and  also  water  that 
has  a  variety  of  standing  times),  actual 
exposure  to  lead  and  copper  via 
drinking  water  will  generally  be  no 
higher  than  levels  found  in  standing 
samples. 

•  Sample  volume  also  has  an 
important  effect  on  lead  and  copper 
levels  in  standing  samples.  The  first  100 
milliliters  or  so  can  have  high  levels 
from  leaching  lead  out  of  faucets 
because  lead  is  used  in  the  manufacture 
of  brass  and  bronze,  which  are  often 
used  in  faucets  and  fittings.  The  next 
400-500  milliliters  represent  water 
standing  in  the  pipes  near  the  faucet, 
and  also  may  have  high  lead  levels 
because  of  the  numerous  lead  soldered 
joints  that  can  lead  up  to  the  faucet 
(Lassovszky,  1984).  Taking  a  one-liter 
sample  represents  less  extreme  lead 
levels  than  those  generally  found  in  a 
smaller  sample  because  the  initial  high 
concentrations  will  be  diluted  by  the 
later  part  of  the  sample,  which  contains 
lower  concentrations.  Because  of  the 
variation  in  lead  levels  with  sample 
volume,  EPA  is  proposing  one  liter  as 
the  standard  sample  volume  for  all 
samples. 

Although  nearly  all  the  data  provided 
to  EPA  by  systems  has  been  collected 
from  one-liter  samples,  the  question  of 
the  cost  of  shipping  one-liter  bottles  to 
the  laboratory  has  been  raised  to  EPA. 
One  approach  to  reduce  the  weight  and 
bulk  would  be  to  collect  500-ml  samples 
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instead.  However.  500-ml  samples  will 
generally  show  a  higher  proportion  of 
lead  concentration  from  the  faucet  and  a 
lower  proportion  from  far  and  nearby 
lead  soldered  joints,  than  will  1  liter 
samples.  However,  because  it  is  unlikely 
that  an  individual  would  consume  an 
fcntire  liter  of  water  represented  by  a 
(Standing  sample,  EPA  requests  comment 
on  an  alternative  sample  volume  of  500 
ml.  This  alternative  may  better  reflect  a 
typical  exposure.  EPA  estimates  that  500 
ml  samples  will  show  consistently 
higher  concentrations  of  lead  and 
copper  than  1  liter  samples,  thus 
increasing  the  relative  protectiveness  of 
the  proposed  rules. 

An  alternative  approach  to  lower  the 
weight  would  be  to  collect  one-liter 
samples  and  transfer  a  500-ml  aliquot  to 
another  bottle  for  shipment  and 
analysis.  The  Agency  is  reluctant  to 
adopt  this  approach  because  lead 
adheres  to  containers  very  easily.  This 
increases  the  probability  of  sampling 
error  and  would  likely  show  a 
consistent,  unacceptable  downward 
bias.  The  Agency  solicits  comment  on 
this  potential  problem  and  possible 
approaches  for  minimizing  it. 

a.  Location  of  Sampling  Sites.  Because 
the  likelihood  of  high  lead  and  copper 
levels  in  drinking  water  is  not  randomly 
distributed  among  buildirg.s  served  by  a 
given  public  water  system,  EPA  is 
proposing  that  monitoring  for 
compliance  with  the  treatment 
technique  requirement  be  targeted  to 
residences  most  likely  to  have  lead 
problems.  Targeting  for  copper  is  not 
necessary  because,  in  targeting  for  lead, 
copper  corrosion  problems  should  be 
identified  simultaneously.  Lead,  copper, 
and  pH  would  all  be  measured  at  the 
same  set  of  residences.  Systems  would 
be  required  to  identify  a  sampling  pool 
that  includes  50  percent  more  sites  than 
the  number  required  for  monitoring  each 
monitoring  period  (which  varies  by 
system  size),  to  ensure  that  systems  can 
get  access  to  an  adequate  number  of 
sites.  The  specific  residences  to  be 
actually  sampled  would  be  selected 
randomly  from  the  targeted  set  of 
residences.  Once  the  system  monitors 
the  minimum  number  of  sites,  it  would 
be  required  to  use  them  every 
monitoring  period.  If  one  or  more  of 
these  initial  sites  is  no  longer  accessible, 
the  system  may,  with  State  concurrence, 
substitute  an  alternative  monitoring 
point  from  its  sampling  pool  with  the 
same  characteristics  as  the  initial  point. 

i.  Targeted  Monitoring  and  Materials 
Evaluation.  To  ensure  that  systems 
sample  residences  most  likely  to 
experience  elevated  levels  of  lead  in  tap 
water  due  to  corrosion,  water  suppliers 


first  would  be  required  to  conduct  a 
materials  evaluation  to  identify  an 
adequate  number  of  these  high  risk 
residences  for  monitoring.  High  risk 
residences  are  defined  to  include  those 
that  are  at  the  ends  of  the  distribution 
system  and  either:  (1)  Have  lead  service 
connections  and/or  lead  interior 
plumbing;  or  (2)  have  lead  solder  that  is 
less  than  five  years  old.  "Ends  of  the 
distribution  system"  means  those  areas 
of  low  or  no  ficw,  sometimes  known  as 
"dead-ends."  In  communities  where  lead 
service  connections  are  present,  the 
group  of  residences  selected  would  be 
required  to  include  an  equal  number  of 
residences  for  mornmg  first  draw  and 
service  connection  samples.  By  targeting 
high  risk  residences  for  lead  sampling, 
EPA  believes  that  the  monitoring  would 
be  more  likely  to  identify  high  lead 
levels  in  communities  where  they  exist, 
thus  better  assuring  a  high  degree  of 
public  health  protection.  Targeting  also 
would  reduce  the  number  of  samples 
required  to  provide  this  level  of  public 
health  protection. 

To  conduct  the  materials  evaluation 
and  identify  sites  for  targeted 
monitoring,  each  system  would  be 
required,  at  a  minimum,  to  consider  the 
information  identified  by  the  State 
pursuant  to  40  CFR  141.42(d).  As 
necessary,  the  system  must  consider: 

(A)  Plumbing  codes,  permits,  and 
records  in  the  files  of  the  community 
building  department  that  indicate  the 
plumbing  materials  installed  within 
residences,  including: 

•  Lead  in  piping,  solder,  caulking, 
interior  lining  of  distribution  mains, 
alloys,  and  home  plumbing; 

•  Copper  in  piping,  alloys,  service 
lines,  and  home  plumbing; 

•  Galvanized  piping,  service  lines, 
and  home  plumbing. 

(B)  Inspections  and  records  of  the 
distribution  system  that  indicate  the 
material  composition  of  the  distribution 
lines,  service  lines,  and  connections. 

(C)  Existing  water  quality  information, 
including  results  of  prior  analyses  of 
water  in  the  system  or  from  individual 
residences,  inUicating  residences  in 
which  the  lead  level  of  the  water  may  be 
of  concern. 

(D)  Design  plans  of  the  distribution 
system  indicating  residences  that  are 
served  by  the  ends  of  the  distribution 
system  (i.e..  areas  of  low  or  no  Row). 

The  evaluation  could  be  conduc  ted 
basfd  on  building  permits  and  other 
records,  inspections  of  the  distribution 
system  and  buildings,  information  from 
customers,  or  other  means  that  reliably 
characterize  the  materials  used  m  the 
construction  of  the  distribution  system 
and  plumbing  in  buildings  served.  In 


conductmg  the  materials  evaluation,  the 
system  would  not  be  required  to 
examine  everj'  building  served  for  the 
presence  of  lead  materials. 

Water  suppliers  that  assert  that  there 
are  insufficient  residences  in  either  of 
the  two  targeted  categories  (residences 
at  the  ends  of  the  distribution  system 
with  either  (1)  lead  service  connections 
and/or  lead  interior  plumbing,  or  (2) 
lead  solder  less  than  five  years  old) 
would  be  required  to  document  this 
assertion  to  the  State  as  follows: 

1.  Lead  service  connections  and 
interior  plumbing.  The  system  would 
document  via  the  materials  evaluation 
that  lead  services,  goosenecks,  pigtails, 
or  interior  lead  piping  were  never  used 
in  portions  of  the  community  served  by 
the  ends  of  the  system  or  ha\  e  all  been 
replaced.  If  this  could  not  be  determined 
by  records,  the  system  would  be 
required  to  inspect  the  service  lines  and 
connections,  and  interior  plumbing,  of 
all  housing  and  other  buildings 
constructed  before  1940  (few  lead 
service  lines  were  used  after  this  date) 
and  show  that  no  service  lines  or 
connections,  or  interior  plumbing,  are 
composed  of  lead  or  lead-containing 
materials. 

2.  Lead  solder.  The  system  would 
demonstrate  that  the  State  or 
community  has  had  in  effect  and  has 
consistently  and  successfully  enforced  a 
ban  on  lead  solder  use  comparable  to 
the  Federal  ban  for  five  years,  or  that  no 
lead  solder  was  ever  used  in 
construction  or  residences  and  other 
buildings  in  the  community  served  by 
the  ends  of  the  distribution  system. 

If  the  public  water  system  could  not 
identify  a  sufficient  number  of 
residences  that  have  the  required 
characteristics,  the  public  water  system 
would  be  required  to  dem.onstrate  this  to 
the  State  as  described  above  and  add  Ui 
the  sampling  pool,  as  equally  distributed 
as  possible,  residences  that  either:  (1) 
Contain  lead  solder  that  is  less  than  fi\  e 
years  old;  or  (2)  are  serviced  by  lead 
service  connections,  as  appropriate.  If 
the  public  water  system  still  could  not 
establish  a  sampling  pool  sufficiently 
large  to  meet  the  monitoring 
requirements  of  this  section,  the  public 
water  system  would  be  required  to  add 
to  the  sampling  pool  a  number  of 
residences  with  lead  solder  (i.e.,  solder 
more  than  five  years  old)  for  sampling 
sufficiently  large  to  meet  the  monitoring 
requirements  of  this  section. 

While  State  approval  of  monitoring 
plans  would  not  be  required.  States 
would  have  the  authority  to  disapprove 
any  monitoring  plan  that  does  not  meet 
the  targeting  requirements.  A  system 
with  a  disapproved  monitoring  plan 
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would  be  in  violation  of  the  regulations 
until  the  State  approved  a  revised  plan. 

EPA  solicits  comment  on  the  proposed 
criteria  for  selecting  the  targeted 
samples. 

ii.  Non-Residential  Monitoring 
Alternative.  As  described  above,  EPA  is 
proposing  that  compliance  monitoring 
be  conducted  at  targeted  residences. 
Based  on  information  from  hundreds  of 
water  suppliers  which  have  successfully 
collected  standing  samples  from 
residences  during  the  last  ten  years,  the 
Agency  expects  that  virtually  all 
systems  will  be  able  to  gain  access  to 
the  required  number  of  residences, 
especially  since  many  consumers  will 
welcome  the  information  it  provides 
them  about  the  quality  of  their  own 
drinking  water  supply.  Under  the 
extremely  unlikely  event  that  a  system 
is  unable  to  get  access  to  take  the 
required  number  of  samples,  EPA  may 
consider  allowing  an  exception  to  the 
requirement.  Under  this  rare 
circumstance,  the  system  would  have  to 
demonstrate  to  the  State  that  it  had 
made  several  good  faith  efforts  to 
collect  the  required  samples,  including 
describing  to  each  customer  the  direct 
benefits  of  the  sampling.  Then  the 
system  would  have  to  provide  samples 
from  other  locations  with  plumbing 
characteristics  nearly  identical  to  those 
encountered  in  targeted  residences.  For 
example,  a  PWS  may  be  able  to  identify 
non-residential  taps  to  supplement  the 
accessible  residential  taps  to  reach  the 
required  number  of  monitoring  sites. 
These  non-residential  taps  would  be 
required  to  be  connected  to  plumbing 
with  a  configuration  and  daily  water  use 
patterns  very  similar  to  those  found  in 
single-family  residences,  to  approximate 
lead  levels  that  would  be  found  in  such 
residences.  A  second  approach  might  be 
for  a  PWS  to  construct  a  plumbing 
system  to  simulate  that  found  in  a  home. 
This  simulation  would  need  to  be 
located  at  the  ends  of  the  distribution 
system,  and  have  either  (1)  a  lead 
service  connection  or  lead  interior 
plumbing  (if  there  were  any  lead  service 
connections  in  the  system  or  its 
customers'  plumbing),  or  (2)  lead  solder 
that  is  less  than  five  years  old.  The 
system  would  have  to  assure  that  the 
water  use  patterns  in  this  simulation 
closely  resembled  those  found  in  a 
residence,  to  ensure  the  lead  levels 
measured  approximate  those  in  private 
residences. 

EPA  requests  comment  on  this  and 
any  other  last-resort  sampling 
approaches  which  may  allow  systems  to 
obtain  tap  samples  which  represent  the 
water  quality  found  in  targeted 
residences. 


b.  Number  of  Sample  Sites.  Two 
major  factors  affect  the  selection  of  a 
suitable  number  of  sample  sites.  First  is 
the  degree  of  certainty  that  levels  and 
prevalence  of  lead  and  copper  in  water 
have  been  identified  accurately  (more 
samples  result  in  greater  certainty) 
throughout  the  community.  Second  is  the 
cost  and  ease  of  implementation  of  the 
sampling  system  (more  samples  are 
more  costly  and  a  plan  requiring  more 
samples  may  be  more  difficult  to 
implement).  In  designing  the  sampling 
plan,  EPA  considered  several  important 
design  criteria.  These  include:  The 
number  of  samples  taken  per  monitoring 
period  (by  system  size),  the  length  of  the 
monitoring  period,  the  targeted 
monitoring  approach,  and  the  desire  to 
know  in  advance  the  maximum  total 
number  of  samples  which  would  be 
required  from  each  supplier.  Having 
considered  these  factors  and  criteria. 
EPA  has  developed  a  proposal  which  is 
relatively  low  in  cost  and  easy  to 
implement.  It  clearly  defines  the  number 
of  samples  required  from  each  system 
and  it  requires  the  minimum  number  of 
samples  from  small  systems. 

EPA  is  also  considering  an  alternative 
sampling  plan  and  may  adopt  it  in  the 
final  rules.  Compared  to  the  proposal, 
this  alternative  would  provide  greater 
certainty  about  the  lead  and  copper 
levels  and  reduce  the  monitoring  costs 
for  large  systems,  but  it  may  increase 
monitoring  costs  for  small  systems.  EPA 
solicits  comment  on  both  the  proposed 
and  the  alternative  sampling  plans 
described  below.  EPA  is  interested  in 
how  it  might  improve  the  proposed 
approach  to  increase  the  certainty  it 
provides  regarding  lead  and  copper 
levels  and  how  it  might  improve  the 
alternative  to  make  it  less  costly  to 
implement.  In  particular,  EPA  solicits 
comments  on  the  proposed  and 
alternative  approaches  to  monitoring 
including  the  choice  of  standard  levels, 
appropriate  numbers  of  samples, 
frequency  of  sampling,  methods  for 
evaluating  sample  results  relative  to  the 
no-action  levels,  and  the  design  of 
compliance  rules  within  the  context  of  a 
sampling  and  evaluation  program. 

i.  Proposed  Approach.  Under  the 
approach  proposed  by  this  notice,  the 
number  of  sample  sites  would  be  based 
on  system  size.  Water  suppliers  would 
be  required  to  monitor  on  this  schedule 
starting  by  the  date  specified  in  Table 
16.  Under  the  proposed  approach,  the 
system  would  collect  one  sample  from 
each  sample  site  (i.e.,  targeted 
residence)  according  to  the  frequency 
listed  in  Table  17  until  compliance  is 
established  by  meeting  all  no-action 
levels  for  at  least  one  year  or  by 


completing  implementation  of  a  State- 
approved  treatment  plan  (whichever  is 
later).  Thereafter  State  may  reduce  the 
required  monitoring  frequency  for 
systems  serving  more  than  3,300  persons 
to  a  minimum  of,  one  annual  sample  set 
taken  during  July.  August,  or  September 
from  each  site.  Systems  serving  500- 
3.300  persons  would  take  one  sample  set 
during  July,  August  or  September  and 
repeat  the  sampling  at  least  every  two 
years.  Systems  serving  fewer  than  500 
persons  would  take  one  sample  set 
during  July,  August,  or  September  and 
repeat  the  sampling  at  least  five  years. 
Non-transient  non-community  water 
systems  would  not  be  allowed  to  reduce 
their  monitoring.  Any  additional 
samples  taken  (beyond  those  required 
by  the  regulation)  which  a  system  wants 
to  use  to  determine  whether  the  no- 
action  levels  are  met  must  meet  the 
targeting  criteria  discussed  above. 

Table  17.— Numbers  of  Samples  and 
Frequency  of  Sampling  for  the 
Lead  and  Copper  Corrosion  Treat- 
ment Requirement  Unless  Reduced 
BY  THE  State 


Population 
served 

Number  of  samples 

>  100.000 

50/quarter. 

10.001- 

30/quarter. 

100,000. 

3,301-10,000.... 

20/quartef. 

500-3,300 

10/year  fof  1  year,  repeated  every 

2  years. 

<500 

10/year    in    one    year,    repeated 
every  5  years. 

ii.  Alternative  Sampling  Plan.  EPA  is 
also  considering  an  alternative  to  the 
proposed  sampling  plan  and  may  adopt 
it  in  the  final  rules.  This  alternative, 
although  somewhat  more  complex  in 
design,  would  require,  for  many 
systems,  fewer  or  an  equal  number  of 
samples  than  required  under  the 
proposed  sampling  scheme. 

The  alternative  plan  is  based  on  a 
double  sampling  scheme  developed  by 
Dodge  and  Romig  (1959).  The  plan  uses 
a  two-tier  approach.  A  supplier  would 
be  required  to  obtain  a  relatively  small 
number  of  samples  in  the  first  stage  and 
then,  based  on  the  outcome  of  the  initial 
sampling,  would  be  either  relieved  of 
further  sampling  for  that  monitoring 
period  or  required  to  obtain  additional 
samples  during  that  monitoring  period  to 
determine  whether  the  system  was  in 
compliance  or  needed  to  take  further 
action.  In  localities  where  lead  levels  at 
the  tap  are  generally  either  quite  low  or 
quite  high,  sampling  would  probably  be 
limited  to  the  first  tier. 
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A  benefit  of  this  approach  is  that  no 
system  fails  to  meet  a  no-action  level  (or 
alternative  approved  by  the  State  alter  a 
system  has  demonstrated  optimizationl 
(jTi  'he  basis  of  just  one  exceudance. 
Howtrver,  this  benefit  comes  at  a  cost  of 
m'reased  sampling  in  some 
ciriumstanf.es  for  the  smallest  systems. 

Table  18  specifies  the  number  of 
samples  to  be  obtained  for  systems 
serving  populations  of  various  sizes 
(leftmost  column).  The  following 
discussion  explains  how  the  allernati\e 
sampling  plan  would  be  used  to 
determine  whether  a  PWS  meets  the  no- 
action  level  for  a  maximum  of  0.020  m.g/1 
lead.  After  testing  the  appropriate 
number  of  samples  in  Stage  1,  a  system 
would  "pass"  and  be  excused  from 
fu.f'ther  sampling  if  no  (zero)  samples 
exceeded  the  lead  maximum  no-action 
level.  If  the  number  of  such  exceedances 


was  greater  than  the  specified  allowable 
nuniber  (rightmost  column),  the  system 
would  "fail"  and  also  be  excused  from 
furthv^r  samphng,  but  would  be  required 
to  take  further  actions.  For  example,  if 
the  system  has  not  yet  installed  or 
improved  corrosion  control  treatment,  it 
would  be  required  to  do  so.  In  cases 
where  the  number  of  exceedances  in 
Statje  1  was  not  greater  than  tlie 
allo'.val.'le  number,  systems  would  be 
leqiiiied  to  collect  the  number  of 
atlditional  samples  indicated  fcr  Stage  2. 
Passing  or  failing  would  depend  on  the 
tola!  number  of  exceedances  in  the 
combined  groups  of  samples.  P'or 
example  a  system  serving  100. OOO 
persons  that  obtained  n^ore  than  a  total 
of  three  samples  with  lead  levels  above 
the  maximum  no-action  level  in  40 
samples  would  fail  and  having  to 
undertake  corrosion  control  treatment. 


Figure  3  illustrates  the  decision  process 
involved  in  applying  this  scheme. 

Table  18— Numbers  Or  Samples  Re- 
quired IN  Stage  1  and  Stage  2  of 
Double-Sampling  Plan  ' 


Population  size 


Number  o* 
samples 


Allow- 
able 


Stage 

1 

Stage 
2 

ances 

-r-500 

5U0-3  300 

10 
10 

1 

5! 
10  1 
10 
15  1 
20 

1 
1 

3  301-10.000 

20 

1 

10.001-100.000 

.100  000       .    .     . 

1           25 

!            30 

2 

.     3 

'  Frequency  of  sampling  would  tse  the  same  as 
under  the  proposed  approach  Stage  1  and  Stage  ? 
saniDlcs  would  tie  taken  ir>  the  same  rrfonitonna 
per'od 
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If  the  samples  are  representative  of 
the  taps  under  consideration, 
application  of  this  scheme  provides  90 
percent  confidence  that  not  more  than 
14  percent  exceedances  would  occur 
among  the  taps  (Svensgaard.  1988). 

3.  Monitoring  Requirements  for  Non- 
transient  Non-community  Water 
Systems 

Non-transient  non-community  water 
systems  would  be  required  to  monitor 
water  entering  the  distribution  system 
once  every  five  years  for  compliance 
with  the  MCLs  for  lead  and  copper.  To 
demonstrate  compliance  with  the 
treatment  technique  requirement,  NTNC 
water  systems  would  be  required  to 
monitor  lead,  copper,  and  pH  (in  a 
morning  first  draw  or  service  connection 
sample)  at  least  one  tap  annually  during 
the  months  of  July,  August,  or 
September  in  each  building  served  by 
the  NTNC  water  system.  The  monitored 
tap  would  be  required  to  be  the  tap  most 
frequently  used  for  water  consumption, 
such  as  a  kitchen  tap. 

4.  Additional  Data  Collection 

EPA  is  currently  collecting  additional 
data  to  support  this  regulation  for  lead 
and  copper  in  drinking  water, 
particularly  data  on  lead  service  line 
replacement.  EPA  solicits  any  additional 
data  on  pipe  replacement  or  any  other 
aspect  of  this  proposal  from  the  public. 

EPA  has  developed  a  monitoring 
protocol  for  measuring  lead  in  drinking 
water  and  guidance  for  using  it  which  is 
more  detailed  than  the  protocol  required 
under  the  proposed  regulations.  This 
more  detailed  protocol  is  available  to 
the  public  from  EPA.  EPA  welcomes 
data  from  samples  taken  under  this 
protocol  which  may  help  to  answer  any 
of  the  issues  highlighted  in  this  proposal. 

The  monitoring  protocol  offers  a 
means  to  determine  whether  a  shorter 
standing  time  such  as  30  minutes  may  be 
successfully  substituted  for  the  8  to  18 
hour  standing  time  that  would  be 
required  for  morning  first  draw  samples. 
In  addition,  the  guidance  would  assist 
water  suppliers  in  locating  the  sources 
of  lead  in  drinking  water  (i.e.,  water 
mains,  service  lines,  or  interior 
plumbing).  This  information  would 
assist  systems  in  establishing  sampling 
points  for  targeted  monitoring  and  for 
focusing  public  education  programs. 

EPA  may  be  able  to  provide  technical 
assistance  to  a  limited  number  of  water 
suppliers  which  are  interested  in 
conducting  extensive  lead  monitoring, 
and  are  willing  to  share  all  data  with 
EPA  in  exchange  for  the  support. 
Specifically,  EPA  is  interested  in  before- 
and-after  treatment  data  from  individual 
residences  served  by  water  suppliers 
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instituting  corrosion  control  treatment 
and  before-and-after  data  from 
individual  residences  in  communities 
replacing  PWS-owned  or  -controlled 
portions  of  lead  service  lines  or 
connections.  This  information  also  could 
be  used  to  assist  decisions  among  the 
various  options  described  in  this 
proposal,  in  particular.  Data  from 
various  tap  samples  taken  before  and 
after  treatment  would  assist  the  Agency 
in  further  assessing  the  alternative  of 
requiring  replacement  of  lead  service 
lines  and  connections  under  the 
ownership  or  control  of  water  suppliers. 
Collection  of  systematic  data  of  this 
type  also  may  allow  the  Agency  to 
better  estimate  the  costs  and  benefits  of 
the  rule. 

VI.  Public  Notification 

Under  section  1414(c)(1)  of  the  Act, 
each  owner  or  operator  of  a  public 
water  system  must  give  notice  to 
persons  served  by  it  of  (1)  any  violation 
of  an  MCL,  treatment  technique 
requirement,  or  testing  provision 
prescribed  by  an  NPDWR;  (2)  failure  to 
comply  with  any  monitoring  requirement 
under  section  1445(a)  of  the  Act;  (3) 
existence  of  a  variance  or  exemption; 
and  (4)  failure  to  comply  with  the 
requirements  of  a  schedule  prescribed 
pursuant  to  a  variance  or  exemption. 
The  1986  amendments  required  that 
within  15  months  of  enactment,  EPA 
amend  its  current  public  notification 
regulations  to  provide  for  different  types 
and  frequencies  of  notice  based  on  the 
differences  between  violations  which 
are  intermittent  or  infrequent  and 
violations  which  are  continuous  or 
frequent,  taking  into  account  the 
seriousness  of  any  potential  adverse 
health  effects  which  may  be  involved. 

EPA  promulgated  regulations  revising 
the  public  notification  requirements  on 
October  28, 1987  (52  FR  41534).  The 
regulations  require  that  public  notices 
for  MCL,  treatment  technique  violations 
and  violations  of  a  variance  or 
exemption  ("Tier  1  violations")  contain 
mandatory  health  effects  language 
specifying  concisely  and  in  nontechnical 
terms  what  adverse  health  effects  may 
occur  as  a  result  of  the  violation.  States 
and  water  utilities  remain  free  to  add 
additional  information  to  each  notice,  as 
deemed  appropriate  for  specific 
situations.  Community  water  systems 
(CWSs)  with  Tier  1  violations  must 
notify  the  public  by  newspaper  or  mail 
or  hand  delivery.  Community  water 
systems  which  fail  to  comply  with  any 
monitoring  or  testing  requirements, 
which  are  granted  variances  or 
exemptions,  or  are  required  to  give 
newspaper  notice  repeated  quarterly  by 
mail  or  hand  delivery,  with  additional 


notice  required  at  State  discretion. 
NTNC  systems  may  either  notify  in  the 
same  manner  as  CWSs  or  post  a  notice 
continuously. 

Violations  of  the  lead  or  copper  MCLs 
or  the  treatment  technique  requirements 
of  this  rule  would  be  Tier  1  violations. 
Violations  of  the  treatment  technique 
requirement  include  but  are  not  limited 
to  any  of  the  following: 

(1)  Failure  to  submit  or  apply  for 
(depending  on  system  size)  a  treatment 
plan  by  the  date  required,  if  required. 

(2)  Failure  to  implement  any  treatment 
plan  requirement  by  the  date  specified 
in  the  treatment  plan,  including  failure 
to  implement  required  corrosion  control 
treatment,  failure  to  demonstrate  to  the 
State's  satisfaction  that  treatment  is 
optimal,  failure  to  continue  required 
treatment. 

(3)  Failure  to  design  and  implement  a 
public  education  program,  if  required. 

For  Tier  1  violations,  EPA  is  proposing 
the  following  mandatory  health  effects 
language: 

Lead 

The  United  Slates  Environmental 
Protection  Agency  (EPA)  sets  drinking 
water  standards  and  has  determined 
that  lead  is  a  health  concern  at  certain 
exposure  levels.  Lead  is  a  soft,  dull,  gray 
metal  that  has  frequently  been  used  in 
water  supply  plumbing  materials, 
especially  flux,  solder,  pipes,  and  brass 
and  bronze  fixtures.  Lead  usually 
contaminates  drinking  water  as  a  result 
of  the  corrosion  of  these  plumbing 
materials  by  the  water  they  carry.  Lead 
has  been  shown  to  cause  a  variety  of 
adverse  health  effects  in  humans  and 
animals.  In  humans,  lead  has  been 
shown  to  interfere  with  the  formation  of 
red  blood  cells  (heme  synthesis),  cause 
anemia,  cause  kidney  damage,  impair 
reproductive  function,  reduce  birih 
weight,  cause  premature  birth,  delay 
physical  and  mental  development  in 
babies  and  young  children,  impair 
mental  abilities  in  children,  and  increase 
blood  pressure  in  adults.  Many  of  these 
effects  have  been  observed  at  relatively 
low  exposure  levels.  Studies  on  animals 
indicate  that  lead  may  also  cause  cancer 
at  high  doses.  EPA  has  set  an 
enforceable  drinking  water  standard  at 
0.005  ppm  (parts  per  million)  for  lead 
leaving  the  treatment  plant  and  entering 
the  distribution  system.  EPA  also 
requires  public  wafer  systems  to  treat 
their  water  to  minimize  lead 
contamination  resulting  from  the 
corrosion  of  plumbing  materials  when 
lead  in  tap  water  that  has  been  standing 
overnight  exceeds  an  average  of  0.010 
ppm.  Drinking  water  that  meets  these 
standards  is  associated  with  little  of  this 
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risk  and  should  be  considered  safe  to 
drink. 

Copper 

The  United  States  Environmental 
Protection  Agency  (EPA)  sets  drinking 
water  standards  and  has  determined 
that  copper  is  a  public  health  concern  at 
certain  levels.  Copper  is  an  orange  metal 
that  is  commonly  used  for  plumbing 
pipes  in  homes  and  other  buildings. 
Copper  generally  contaminates  drinking 
water  as  a  result  of  the  corrosion  of 
copper  pipes  by  the  water  they  carry. 
When  copper  corrodes,  the  water  and 
sink  are  often  stained  green.  Copper  is 
an  essential  nutrient,  but  at  high  doses  it 
has  been  shown  to  cause  stomach  and 
intestinal  distress,  liver  and  kidney 
damage,  and  anemia.  Persons  with 
Wilson's  disease  may  be  at  higher  risk 
from  copper  toxicity  than  the  general 
public.  EPA  has  set  an  enforceable 
drinking  water  standard  for  copper  at 
1.3  ppm  (parts  per  million)  for  water 
leaving  the  treatment  plant  and  entering 
the  distribution  system.  EPA  also 
requires  public  water  systems  to  treat 
their  water  to  control  copper 
contamination  resulting  from  the 
corrosion  of  plumbing  materials  when 
copper  in  tap  water  that  has  been 
standing  overnight  exceeds  1.3  ppm  in 
more  than  5  percent  of  samples. 
Drinking  water  that  meets  this  standard 
is  associated  with  little  to  none  of  this 
risk  and  should  be  considered  safe  to 
drink. 

VII.  Variances  and  Exemptions 

A.  Variances  from  MCLs  and 
Exemptions  from  the  MCLs  and 
Treatment  Technique  Requirements 

Under  the  Safe  Drinking  Water  Act, 
variances  from  MCLs  and  exemptions 
from  MCLs  and  treatment  technique 
requirements  are  permitted  only  if  the 
granting  of  the  variance  or  exemption 
will  not  result  in  an  unreasonable  risk  to 
health  (URTH).  Sections  1415(a)(1)(A) 
and  1416(a)(3).  States  with  primacy  have 
authority  to  grant  variances  and 
exemptions. 

Variances  from  MCLs  may  be  granted 
to  water  suppliers  that  have  applied 
BAT  but  which  fail  to  meet  the  MCL 
using  that  technology.  Section 
1415(a)(1)(A).  Variances  from  MCLs  are 
generally  designed  to  address  cases  in 
which  the  source  water  is  so 
contaminated  that  even  application  of 
BAT  is  insufficient  to  effectively  reduce 
contaminant  levels  to  below  the  MCL. 
Water  suppliers  that  obtain  variances 
from  MCLs  must  be  placed  on  a 
schedule  to  come  into  compliance  with 
the  MCL  "as  expeditiously  as 
practicable"  and  must  implement  any 


additional  control  measures  in  the 
interim  prescribed  by  the  State. 

Exemptions  from  both  MCLs  and 
treatment  technique  requirements  may 
be  granted  to  water  suppliers  due  to 
compelling  factors  (including  economic 
factors).  Section  1416(a).  Systems 
granted  an  exemption  receive  additional 
time  to  install  BAT  or  the  required 
treatment  technique.  The  exemption 
may  be  extended  for  up  to  3  years  if  the 
system  makes  certain  showings.  Section 
1416(b)(2)  (A)  and  (B).  Systems  which 
serve  fewer  than  500  persons  may 
obtain  extendable  two-year  extensions 
under  certain  conditions.  Section 
1416(b)(2)  (C).  As  with  variances, 
exemptions  must  include  a  schedule  for 
compliance  and  requirements  for 
implementing  any  necessary  interim 
control  measures. 

EPA  is  not  now  proposing  to  designate 
by  rule  a  specific  level  of  lead  or  copper 
in  drinking  water  that  constitutes  an 
unreasonable  risk  to  health.  To  date,  the 
Agency  has  not  established  in 
regulations  URTH  levels  for  any 
contaminant.  However,  as  for  other 
contaminants,  EPA  intends  to  publish 
guidance  regarding  what  drinking  water 
contaminant  levels  would  constitute  an 
unreasonable  risk  to  health  for  States  to 
use  in  deciding  whether  to  grant 
variances  or  exemptions  to  public  water 
systems.  This  guidance  will  be  available 
for  public  review  and  comment^and  will 
be  completed  by  the  time  the  final 
regulation  for  lead  in  drinking  water 
becomes  effective. 

B.  Variances  From  the  Treatment 
Technique  Requirements 

The  Act  also  allows  variances  from 
treatment  technique  requirements,  but 
these  are  fundamentally  different  from 
variances  from  MCLs.  Variances  from 
treatment  technique  requirements  are 
granted  to  water  suppliers  that  do  not 
need  to  implement  the  treatment 
because  they  have  high  quality  source 
water,  so  treatment  is  unnecessary  to 
protect  the  health  of  persons  served  by 
the  water  supply.  Section  1415(a)(1)(B). 

Because  of  the  design  of  the  treatment 
technique  requirement  for  corrosivity 
proposed  in  this  rule,  EPA  believes  that 
the  need  for  variances  from  the  proposal 
treatment  technique  requirement  would 
be  rare.  Specifically,  since  the  proposed 
rule  requires  systems  to  optimize 
corrosion  control,  i.e.,  lower  lead  levels 
as  much  as  technically  feasible  with 
corrosion  control  treatment,  by 
definition,  all  public  water  systems 
could  comply  with  the  treatment 
technique  requirements. 

The  only  case  in  which  application  of 
corrosion  control  treatment  would  not 
be  necessary  or  beneficial  in  reducing 


lead  levels  is  the  rare  community  that 
has  no  lead  or  copper  materials  in  its 
plumbing  and  distribution  system, 
including  private  residential  plumbing. 
Such  communities  may  include  new 
trailer  home  parks  or  other 
developments  of  prefabricated  housing 
which  were  constructed  using  all  plastic 
piping.  If  a  water  supplier  could 
demonstrate  that  no  plumbing  materials 
containing  lead  have  been  used  in  the 
construction  of  any  homes  in  the 
community  or  in  any  distribution 
facilities,  a  variance  from  the  treatment 
technique  requirement  could  be  granted. 

EPA  soUcits  comment  on  granting  of 
variances  from  the  treatment  technique 
requirements,  especially  whether  there 
are  other  conditions  under  which  the 
treatment  technique  may  not  be 
necessary  or  beneficial  for  reducing  lead 
and  copper  exposures  via  drinking 
water. 

C.  Point-of-Use  (POU)  and  Point-of- 
Entry  (POE)  Devices  and  Bottled  Water 

EPA  believes  that  central  treatment 
should  be  the  primary  means  of 
attaining  MCLs  and  providing  water 
equivalent  to  water  treated  as  set  out  in 
an  NPDWR  prescribing  a  treatment 
technique,  such  as  the  corrosion  control 
technique  set  out  in  this  proposal. 
However,  although  the  long-term  goal 
for  these  systems  is  to  comply  with 
NPDWRs  with  centrally  treated  and 
distributed  water,  under  this  proposal 
EPA  would  allow  the  State  to  require 
the  use  of  POU  devices  or  bottled  water 
to  avoid  an  unreasonable  risk  to  health, 
as  a  condition  of  receiving  a  variance  or 
an  exemption.  This  may  be  especially 
appropriate  in  the  case  of  exemptions 
for  small  systems,  i.e.,  systems  with  less 
than  500  connections,  because  their 
exemptions  may  be  extended  for  one  or 
more  two-year  periods.  The  goal  of 
application  of  non-central  treatment  or 
bottled  water  is  to  provide  water  of 
equivalent  quality  to  that  which  would 
be  provided  by  a  traditional  well- 
operated  central  treatment  facility. 

In  prescribing  the  use  of  POU  devices, 
the  State  would  be  required  to  impose 
the  conditions  outHned  below.  If  a  PWS 
distributes  bottled  water  as  a  control 
measure,  the  PWS  must  ensure  that  one 
of  the  following  conditions  is  met: 

(1)  The  bottled  water  must  be  subject 
to  a  monitoring  program  that  provides 
adequate  assurances  that  the  water 
meets  all  MCLs.  The  public  water 
system  must  monitor  the  bottled  water 
for  lead  and  copper  and  all  other  MCLs 
in  the  first  quarter  that  it  supplies  water 
to  the  public,  and  annually  thereafter. 
Results  of  the  monitoring  program  would 
be  provided  to  the  State  annually;  or 


Federal  Register  /  Vol.  53.  No.  160  /  Thursday.  August  18.  1988  /  Proposed  Rules  31561 


(2)  The  public  water  system  must 
receive  a  certification  from  the  bottled 
water  company  that  (a)  the  bottled 
water  supplied  has  been  taken  from  an 
"approved  source"  as  defined  in  21  CFR 
129.3(a);  (b)  the  bottled  water  company 
has  conducted  monitoring  in  accordance 
with  21  CFR  129J0(gj(lH3);  and  (c)  the 
bottled  water  downot  exceed  the  MCLs 
or  quality  limits  set  out  in  21  CFR  103.35. 
The  public  water  system  would  be  fully 
responsible  for  the  provision  of 
sufficient  quanlflies  of  bottled  water  to 
every  person  sapplied  by  the  public 
water  system  inchidijig  dehvery  via  a 
door-to-door  bottied  water  delivery 
system. 

These  conditions  constitute  the 
minimum  standards  for  protection  of 
public  health. 

Point-of-entry  devices  for  removal  of 
lead  or  copper  from  drinking  water 
would  not  be  allowed  to  achieve 
compliance  with  this  proposed  rule 
because  they  do  not  prevent  lead  or 
copper  from  entering  tiie  water  after  it 
leaves  the  device.  Many  such  devices 
provide  reverse  osmosis  (RO)  or  ios 
exchange  treatment,  and  can  actually 
make  water  more  corrosive,  potentially 
resulting  in  higher  lead  levels  at  the-  tap. 

VIIL  State  kapfenaeotaten 

The  primary  implementation  agencies 
for  drinking  water  regulations  are  the 
States.  Fifty-four  out  of  57  jursidictions 
have  applied  for  and  received  primary 
enforcement  responsibility  for  the  public 
water  supply  •apervision  program 
(primacy).  To  implement  the  federal 
regulations  for  driaking  water 
contaminants.  States  must  adopt  theix 
own  regulations  which  are  at  least  as 
stringent  as  the  federal  regulations- This 
section  of  today's  proposal  describes  the 
provisions  the  States  would  be  required 
to  adopt  to  implement  this  proposed 
rule. 

One  of  the  deficiencies  in  the  existing 
program  implementation  regulations  in 
40  CFR  Part  142  which  EPA  plans  to 
correct  in  an  NPRM  later  this  year  is 
that  the  regulations  do  not  require 
States  with  primacy  to  revise  their 
programs  following  EPA  promulgation  of 
new  or  revised  NPDWRs  or  to  adqpt  the 
new  or  revised  requirements,  nor  do 
they  specify  a  procedure  for  doing  so. 
EPA  intends  to  propose  amendments 
which  would  require  States  to  revise 
their  programs  following  the 
promulganon  of  new  or  revised 
NPDWRs  to  maintain  primary 
enforcement  responsibility.  Under  the 
SDWA.  EPA  has  had  a  strong  and 
continuing  policy  of  approving  only 
those  State  programs  that  adopted  the 
full  EPA  program,  e.g.,  all  NPDWRs: 
States  cannot  obtain  partial  or 


conditional  primacy.  EPA  intends  to 
continue  this  "full  primacy"  policy  as  it 
implements  the  1986  SDWA 
amendments.  (Partial  primacy  would  be 
confusing:  the  State  would  be 
implementing  part  of  the  program  and 
EPA  the  other,  and  it  would  be  unclear 
which  provisions  of  Federal  and  state 
law  applied  to  a  given  public  water 
system.) 

As  part  of  the  amendments  to  the 
primacy  regulations,  EPA  is  planning  to 
propose  procedures  for  revising  State 
programs  that  are  similar  to  those  in 
Part  142  for  obtaining  initial  primacy. 
The  amendments  would  require  States 
to  meet  the  basic  requirements  for 
obtaining  primary  errforcement 
responsibility  (see  40  CFR  142.10)  for 
each  new  or  revised  .\PDWR  and  any 
primacy  requirements  specific  to  the 
new  or  revised  NPDWR  which  EPA  has 
established.  It  is  anticipated  that  such 
regulation-specific  requirements  would 
be  necessary  ordy  in  those  situations 
where  die  NPDWR  provides  flexibihty 
to  the  State  on  how  to  accomplish  a 
particular  requirement.  If  these 
regnlation-si^cific  requirements  are 
needed.  EPA  will  promulgate  them  at 
the  same  time  H  promulgates  the 
NPDWR.  Today's  proposal  includes 
regulation-specific  requirements  that  a 
State  wouki  be  required  to  include  in  a 
program  revision  to  adopt  the  prc^osed 
lead  and  copper  NPDWRs.  EPA  solicits 
comments  only  on  these  specific 
requirements.  Comments  on  the  broader 
changes  to  the  primacy  requirements  in 
Part  142  will  be  solicited  when  those 
changes  are  proposed.  Today  EPA  is 
also  proposing  liie  changes  to  the 
reporting  and  recordkeeping 
requirements  needed  to  imprement  the 
lead  and  copper  NPDWRs.  EPA  also 
sohcits  comments  on  these 
requirements.  EPA's  proposed  changes 
to  Part  142  are  explained  below. 

A.  Special  Primacy  Requirements  for 
States  To  Adopt  40  CFR  Part  142, 
Subpart  I — Control  of  Lead  and  Copper 

The  regulations  proposed  at  40  CFR 
Part  141,  Subpart  I  Control  of  Lead  and 
Copper,  provide  the  State  discretion 
with  regard  to  how  the  objectives  of  the 
rule  are  achieved.  For  instance,  the 
State  must  approve  a  systems 
demonstration  that  it  has  minimized  the 
corrosivity  of  its  water  and  must 
approve  the  system's  final  operating 
parameters.  In  these  cases  and  other 
instances  where  the  State  has 
discretion,  State  regulations  would  be 
required  to  augment  the  general  national 
regulations  to  establish  enforceable 
requirements  and  to  inform  each  public 
water  system  to  what  specific 
requirements  it  is  subject. 


To  ensure  that  the  Stale  progra.n 
includes  all  the  elements  necessaiy  for 
an  effective,  enforceable  prograir.,  this 
notice  proposes  that  to  obtain  approval 
of  a  program  revision  to  adopt  the 
NPDWRs  for  lead  and  copper,  the 
State's  request  for  approval  would  be 
required  to  include  the  following: 

(1)  The  procedure  or  criteria  the  State 
will  use  for  determining  the  frequency 
with  which  a  system  must  monitor, 
including  the  monitoring  frequency  after 
a  system  has  exceeded  the  lead  or 
copper  MCL  The  State  must  include  a 
procedure  for  notifying  the  sj-stem  of  the 
new  monitoring  requirements  with 
which  it  must  comply  and  for  enforcing 
these  requirements. 

(2)  The  requirement  for  a  materials 
evaluation  to  identify  monitoring 
locations,  specifying  the  elements  which 
must  be  included  in  the  evaluation. 
Further,  the  State  must  specify  how  a 
system  can  demonstrate  to  the  State 
that  sufficient  residences  with  the 
required  characteristics  for  monitoring 
are  not  available. 

(3)  The  procedures/criteria  the  State 
will  use  to  evaluate  treatment  plans 
submitted  by  systems  serving  more  than 
3.300  persons,  to  develop  treatment 
plans  for  systems  serving  fewer  than 
3,300  persons,  to  approve  treatment 
plans,  and  to  evaluate  treatment  and 
public  education  performed  by  systems 
under  the  treatment  plans,  in 
accordance  with  proposed  §  141.85.  The 
State  must  also  specify  (a)  the  criteria  it 
will  use  to  determine  that  corrosivity 
has  been  minimized  if  the  system  is  still 
not  meeting  the  no-action  levels  after 
installing  or  improving  treatment,  and 
(b)  a  method  of  informing  the  system  of 
its  new  approved  operahng  parameters. 

(4)  The  criteria  the  State  will  use  to 
evaluate  data  submitted  by  a  system  on 
the  effectiveness  of  its  public  education 
program  and  to  determine  whether  the 
system  must  modify  subsequent  public 
education  efforts. 

(5)  Procedures  the  State  will  use  to 
provide  systems  serving  3,300  or  fewer 
persons  with  treatment  plans. 

B.  State  Reporting  and  Recordkeeping 
Requirements 

in  this  notice,  EPA  is  proposing 
changes  to  the  existing  reporting  and 
recordkeeping  requirements  to 
implement  the  proposed  lead  and  copper 
NPDWRs.  These  changes  would  require 
States  to  keep  records  of: 

(1)  Any  system  which  has  been 
allowed  to  reduce  the  frequency  at 
which  it  monitors  for  compliance  with 
(a)  the  lead  and  copper  MCLs  and/or  (b) 
the  no-action  levels  which  trigger  the 
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treatment  technique  requirements,  or 
other  approved  operating  parameters. 

(2)  Any  system  which  is  required  to 
perform  increased  monitoring  and  the 
frequency  of  that  monitoring. 

(3)  Approvals  of  treatment  plans  us 
specified  in  proposed  §  141.84. 

(4)  All  determinations  that  systems 
that  have  finished  implementing 
treatment  plans  have  begun  meeting  the 
no-action  levels  or  have  minimized  the 
corrosivity  of  their  water. 

(5)  All  evaluations  of  public  education 
programs  and  of  all  determinations  that 
systems  are  required  to  modify 
subsequent  pubHc  education  programs. 

This  proposal  would  also  amend  the 
State  reporting  requirements  to 
implement  the  lead  and  copper 
NPDWRs.  States  would  be  required  to 
provide  EPA  quarterly  a  list  of  systems 
which: 

(a)  May  reduce  their  monitoring 
frequency  in  accordance  with  proposed 
§  141.86  (c)  and/or  (d)(4). 

(b)  Are  required  to  increase  their 
monitoring  frequency  in  accord  with 
§  141.86(c)(4). 

(c)  Have  received  State  approval  for 
their  treatment  plan,  or  for  systems 
serving  3,300  or  fewer  persons  that  have 
received  a  treatment  plan  from  the 
State. 

(d)  Have  successfully  demonstrated 
that  optimal  corrosion  control  has  been 
installed.  This  report  should  indicate 
whether  the  system  is  now  meeting  the 
no-action  levels  or  operating  under  other 
parameters  approved  by  the  State.  In  the 
latter  case,  the  report  should  specify  the 
new  parameters. 

States  would  also  be  required  to 
report  any  evaluations  of  public 
education  programs  and  any 
determinations  that  a  system  must 
modify  subsequent  public  education 
programs.  Under  the  existing 
regulations,  States  must  provide  EPA  a 
summary  of  violations  of  primary 
drinking  water  regulations;  therefore;  no 
additional  requirement  for  reporting 
violations  to  EPA  is  specified  in  this 
proposal. 

EPA  solicits  comments  on  all  the 
proposed  changes,  including 
recordkeeping,  reporting,  and  the  special 
primacy  requirements,  to  Part  142  to 
implement  the  NPDWRs  for  lead  and 
copper  also  proposed  today.  Comments 


should  specifically  address  the 
appropriateness  of  these  requirements, 
the  effect  of  these  new  requirements  on 
State  programs,  and  the  ability  of  the 
State  to  implement  the  requirements  of 
the  rule. 

C.  System  Reporting  and  Recordkeeping 
Requirements 

In  order  to  facilitate  implementation 
and  enforcement  of  the  regulations 
proposed  today,  water  systems  would 
be  required  to  maintain  records  of  and 
report  to  the  state  information  relating 
to  the  proposed  regulation. 

Systems  that  serve  more  than  500 
persons  would  be  required  to  report  to 
the  State  the  results  of  all  monitoring 
required  by  this  subpart  within  10  days 
of  the  end  of  each  calendar  quarter  the 
system  is  in  operation  for  any  period  of 
time.  Systems  that  serve  500  or  fewer 
persons  would  be  required  to  report 
such  results  to  the  State  within  10  days 
of  the  end  of  each  calendar  year  such 
system  is  in  operation  for  any  period  of 
time.  All  systems  would  be  required  to 
certify  that  the  information  submitted  is 
accurate.  To  the  extent  systems  perform 
more  monitoring  than  required  by  the 
proposed  regulations,  the  systems  would 
be  required  to  include  the  results  of  the 
additional  monitoring  in  their  reports  to 
the  State.  Systems  would  be  required  to 
include  the  identification  and  location  of 
sampling  sites  monitored  in  their  reports 
of  monitoring  data. 

Systems  operating  under  an  approved 
treatment  plan  would  be  required  to, 
according  to  a  schedule  established  by 
the  State,  report  to  the  State  the 
system's  progress  in  completing  the 
treatment  plan's  interim  steps.  All 
systems  applying  corrosion  control 
treatment,  would  be  required  to  report 
any  changes  in  treatment,  including 
changes  to  treatment  for  purposes  other 
than  corrosion  control  and  cessation  of 
treatment  due  to  mechanical  or 
operating  failures,  within  14  days  of  the 
change  in  treatment. 

Systems  operating  under  an  approved 
treatment  plan  containing  a  public 
education  program  would  be  required  to 
report  the  system's  progress  in 
completing  the  public  education 
program  requirements  in  the  reports 
submitted  to  the  State.  If  the  public 
education  program  is  being  targeted  to 


particular  segments  of  the  consumer 
population,  a  description  of  how  this 
targeting  is  consistent  with  the  proposed 
regulations  would  be  required  to  provide 
data  to  the  State  that  indicate  that,  as  a 
result  of  the  public  education  program, 
the  users'  knowledge  aboift  lead  in 
drinking  water  enables  them  to  alter 
voluntary  their  water  use  patterns  to 
reduce  consumption  of  lead- 
contaminated  water. 

The  proposed  regulations  would  also 
establish  a  general  reporting  authority, 
which  would  allow  the  Administrator  to 
require  a  system  to  establish  and 
maintain  such  records,  reports,  or 
information  as  the  Administrator  deems 
necessary  to  determine  whether  the 
system  has  acted  or  is  acting  in 
compliance  with  the  proposed 
regulations. 

IX.  Review  by  the  Science  Advisory 
Board 

As  required  by  the  SDWA,  EPA's 
Science  Advisory  Board  (SAB)  was 
offered  the  opportunity  to  review  this 
proposal.  They  met  on  June  2  and  3  1988 
in  Cincinnati.  Ohio.  The  SAB's 
comments  will  be  considered  and 
factored  into  the  final  rule  together  with 
the  comments  from  the  public  received 
during  the  comment  period. 

X.  Impact  of  this  Regulation 

-4.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291.  this 
action  is  a  major  regulatory  action, 
because  it  will  have  a  major  financial  or 
economic  impact  on  the  country.  As 
required  by  the  Executive  Order,  EPA 
conducted  a  Regulatory  Impact  Analysis 
(RIA)  that  is  available  for  review  as  part 
of  the  docket  for  this  rulemaking  (EPA 
1988a).  This  regulation  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  as  required  by  Executive 
Order  12291. 

Costs 

EPA  analyzed  the  economic  impact  of 
this  regulation  in  two  separate  parts; 
The  impact  attributable  to  the  control  of 
lead  and  copper  in  source  water  (the 
"MCL  impacts,"  in  Table  19)  and  the 
impact  attributed  to  the  corrosion 
control  requirements  (also  shown  in 
Table  19). 
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Table  19.— Summary  Cost  Impacts  of  Proposed  Lead  and  Copper  Requirements  ' 

Lead  (5  ug/ 
1) 

Copper 

(1.300  ug/ 

1) 

Total ' 

MCL  Impacts 
Systems  Affected 

860 

320 
30 
55 

340 

91 

28 

9 

53.000* 

630 

66 

35 
3 
5 

380 

130 

70 

50 

950 

350 
30 
60 

Total 

980 

200 

"280 

National  Cost  of  Treatment  (SM): 

Capital 

O&M  (Annual) 

Annualized  ' 

Annual  Cost  per  Family  (S/yr)  by  System  size  (people  sen/ed): 

Very  Small  (25-500) 

Small  (501 -3.300) 

Medium  (3,301-50.000) 

Large  (Over  50.000) 

Treatment  Technique  Requirement  Impacts 
Systems  Affected 

National  Cost  of  Treatment  ($M) 

Capital 

O&M  (Annual) 

160 

Annualized 

210 

2 

12 

27.0 
4.6 
25 
0.7 

Corrosion 
control 
630 
160 
220 

Optimization  Demonstrations  (Annual  in  %M) 

Public  Education  (Annual  in  $f^) 

Annual  Cost  per  Family  (S/yr)  by  System  size  (people  served): 

Very  Small  (25-500) 

Small  (501-3.300) 

Medium  (3,301-50.000) 

Large  (Over  50.000) 

Total  Cost  of  Rule  ($M) 

MCL 

350 
37 
60 

Capital 

O&M  (Annual) 

Annualized 

'  Costs  are  expressed  in  1988  Dollars.  Totals  may  not  tally  due  to  independent  rounding 
'  Assuming  no  co-occurrence  of  lead  and  copper. 
'  Annual  cost  o<  capital  3%  over  20  years  plus  1  year  of  O&M 

*  Includes  double  counting  of  some  systems  which  will  have  to  treat  for  source  water  contamination  as  well  as  for  concentrations  at  the  lap  exceeding  the  no- 
sction  level.  42.978  systems  are  estimated  to  install  treatment,  and  conduct  public  education  programs  and  optimization  demonstrations  only 

•^  Includes  annualized  capital,  O&M,  optimization  demonstration,  and  public  education  costs,  but  excludes  state  implementation  costs  of  S15  m  per  year. 


It  is  estimated  that  about  880  systems 
would  exceed  the  proposed  MCL  for 
lead  at  the  entry  point  to  the  distribution 
system  and  thus  need  to  treat  their 
source  water.  About  66  systems  would 
exceed  the  proposed  MCL  for  copper  at 
the  entry  point  to  the  distribution 
systems  and  thus  need  to  treat  their 
source  water.  On  an  annualized  basis, 
the  compliance  costs  for  the  lead  and 
copper  MCLs  would  be  about  $60 
million. 

There  are  cost  impacts  associated 
with  the  treatment  technique  (corrosion 
control  and  public  education) 
requirements  as  well.  These  impacts 
have  been  broken  into  three  tiers, 
reflecting  the  stepped  nature  of  the 
proposal  and  its  alternatives.  Systems 
would  incur  treatment  costs  when  they 
fail  to  meet  the  no-action  levels. 
Approximately  53,000,  or  66  percent  of 
all  systems  would  be  expected  to  incur 
costs  under  the  proposed  treatment 
technique  requirements.  On  an 
annualized  basis,  corrosion  control 
treatment  optimization  demonstration 
and  public  education  would  result  in 
costs  of  about  $221  million. 

Monitoring  costs  would  be  incurred 
by  all  of  the  approximately  79.000 
community  and  non-transient,  non- 
community  systems.  EPA  estimates  that 
the  national  annualized  cost  of 


monitoring  for  this  proposal  would  be 
about  $12  miUion  per  year  (Table  20). 

Table.  20. — Monitoring  Costs  of  the 
Proposed  Lead  and  Copper 
Requirements* 

Systems  Affected 79.000 

National  Cost  (SM1988) 

Annual  Monitoring 12 

Cost    per   Family    by    System    Size 
($1988/year/Household) 

Very  Small  (25-500) $0.88 

Small  (501-3,300) 0.30 

Medium  (3,301-50,000) 0.19 

Large  (over  50,000) 0.02 

Total    Annual    Cost    of   Monitoring 
(SM1988) 

Very  Smnll  (2.5-500) Sl.60 

Small  (301-3.:<00) 2.20 

Medium  (3,301-50,000) 6.90 

Large  (over  50.000) 1.40 

■  Rounded  to  t^vo  significant  digits 

The  entire  proposal,  including  both 
the  MCL  and  treatment  technique 
requirements  for  lead  and  copper,  would 
require  about  54, (WO  systems  to  add  $980 
million  in  capital  equipment,  and  incur 
$200  million  per  year  to  operate  and 
maintain  it.  Monitoring  costs  are 
expected  to  be  $12  million  per  year. 
State  implementation  costs  are 
estimated  to  increase  by  approximately 
$16  million.  On  an  annualized  basis,  the 


cost  of  the  rule  is  expected  to  be  nearly 
$280  million  for  capital,  operation  and 
maintenance,  monitoring,  and  State 
implementation. 

The  uncertainty  in  the  costs, 
particularly  for  small  systems,  htis  not 
been  fully  evaluated.  Based  on 
comments  and  further  analysis,  an 
addendum  to  the  draft  Regulatory 
Impact  Analysis  to  be  completed  when 
this  rule  is  promulgated  will  evaluate 
these  uncertainties. 

Benefits 

The  systems  that  incur  the  costs  of 
complying  with  the  proposed  rule  are 
likely  to  be  the  same  systems  that 
experience  the  health  and  maierials 
benefits.  The  materials  benefits  of  this 
regulation  may  be  as  high  as  $500 
million  per  year.  These  benefits  would 
pay  for  the  entire  cost  of  this  rule  if 
considered  on  a  national  basis. 

The  Agency  evaluated  the  expected 
health  benefits  of  the  proposed  rule  The 
Agency  estimated  the  number  of 
children  who  would  be  expected  to 
experience  decreased  blood  lead  levels 
as  a  result  of  reduced  water  lead  levels. 
In  particular,  EPA  examined  the  effects 
of  changing  the  water  lead  distribution 
experienced  by  people  served  by 
systems  which  are  expected  to  install  or 
improve  corrosion  control  treatment 
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after  missing  the  no-action  levels.  In  the 
first  step  of  the  analysis,  EPA  estimated 
the  proportion  of  children  expected  to 
have  their  blood  lead  levels  reduced  to 
below  10, 15,  or  25  ug/dl  as  a  result  of 
reductions  in  water  lead  levels  (Marcus 
and  Holtzman,  1988).  EPA  estimates  that 
about  138  million  people  are  served  by 
PWSs  that  would  be  expected  to  install 
corrosion  control  treatment  (EPA  1988a). 
Of  these,  about  8.8  million  are  children 
aged  6  months  to  5  years.  Therefore, 
EPA  estimates  that  264,000  to  704.000 
children  in  this  age  group  would  have 
blood  lead  levels  reduced  to  below  10 
ug/dl,  88,000  to  176,000  children  would 


have  their  blood  lead  levels  reduced  to 
below  15  ug/dl,  and  3,500  to  5,300  would 
have  blood  lead  levels  reduced  to  below 
25  ug/dl.  The  estimates  are  presented  in 
a  range  to  reflect  the  uncertainty 
regarding  the  water  lead  levels  that 
would  result  from  compliance  with  the 
proposal. 

Other  groups  of  the  exposed  public 
would  also  be  expected  to  experience 
benefits  from  the  proposed  rule, 
including  fetuses,  infants,  older  children, 
and  adults.  The  particular  types  of 
health  effects  that  would  be  avoided  by 
these  persons  are  discussed  in  Reducing 
Lead  in  Drinking  Water  A  Benefits 


Analysis  (EPA,  1986a).  However,  the 
Agency  has  not  calculated  the 
proportion  or  number  of  persons  in  each 
of  these  categories  who  would  be 
brought  below  specified  blood  lead 
levels. 

Figure  4  summarizes  the  health  effects 
associated  with  various  blood  lead 
levels  of  concern.  These  include  reduced 
IQ  and  stature  decrements  in  children, 
premature  birth,  low  birthweight, 
slowed  mental  and  physical 
development  in  fetuses  and  infants,  and 
hypertension  in  adult  men. 
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The  Agency  also  considered  the 
relative  benefits  of  the  proposed 
approach  compared  to  those  which 
might  be  expected  to  occur  if  one  or 
more  of  the  alternatives  discussed 
above  were  adopted.  In  each  case,  the 
actual  outcome  of  adopting  an 


alternative  approach  is  uncertain. 
Therefore,  Table  21  presents  a 
qualitative  comparison  of  the  proposal 
with  the  alternatives.  Costs,  benefits, 
administrative  complexity,  and 
enforceability  are  considered.  Expected 
net  benefits  are  listed  as  the  same  as  the 


proposal,  less  than  the  proposal,  or 
greater  than  the  proposal.  For  example, 
difficult  problems  of  implementation 
could  limit  the  reductions  in  water  lead 
levels  that  might  otherwise  be  expected 
from  adoption  of  an  alternative. 


TABLE  21.— COMPARISON  OF  ALTERNATIVES  TO  THE  PROPOSAL 
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5.  Max  of  20  to  replace  other  no-action  levels  to 
trigger  trtmt. 

6.  MCL  at  the  tap.  MCL- 30  maximum          

7.  Two-tiered  sampling 

8.  Elim  pH  requtrement.  guidance  assume  or  as 
Pb  avg  of  10  only  no-action  level  to  trigger 
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san>e(?) 

'  Consktefs  net  effect  of  factors  m  columns  1  thfoogh  4. 

'  "Maximum"  means  measured  as  the  95th  percentile  of  targeted  samples,  unless  the  two-ttered  sampling  alternative  (#6)  is  chosen. 


B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act 
requires  EPA  to  explicitly  consider  the 
effect  of  regulations  on  small  entities.  If 
there  is  a  significant  effect  on  a 
substantial  number  of  small  systems,  the 
Agency  must  seek  to  minimize  the 
effects.  With  respect  to  the  requirements 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  602  et  seq.,  today's  action  will  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities. 

Using  the  Small  Business 
Administration's  definition,  a  small 
water  utility  is  one  that  serves  fewer 
than  50,000  people.  There  are  about 
78,000  such  systems.  Of  these, 
approximately  53,000,  or  68  percent,  are 
likely  to  have  contamination  levels 
greater  than  the  MCLs  or  no-action 
levels  specified  in  this  proposal,  and 
thus  would  be  required  to  treat  their 
wafer;  this  represents  a  substantial 
number  of  systems.  The  approximate 
cost  of  producing  water  by  all  systems 
serving  fewer  than  50,000  people  is  $9 
billion  per  year,  and  the  maximum 
annualized  cost  of  the  proposal  would 
be  about  $281  million,  including 
monitoring.  This  amounts  to  3.1  percent 
of  water  production  costs  for  small 
systems.  EPA  believes  that  an  increase 
of  this  magnitude  does  not  represent  a 
signficanf  economic  impact.  Therefore, 
although  the  rule  will  affect  a 
substantial  number  of  small  systems,  the 


average  effect  on  small  systems  as 
defined  by  the  Small  Business 
Administration  would  not  be  significant. 

Nevertheless,  EPA  recognizes  that, 
due  to  their  inability  to  benefit  from 
economies  of  scale,  the  cost  impact  of 
regulations  tends  to  increase  as  the  size 
of  a  system  decreases.  In  order  to 
prevent  these  regulations  from  placing 
an  onerous  burden  on  smaller  systems, 
EPA  has  included  numerous  provisions 
in  the  proposal  which  would  enhance 
their  ability  to  comply.  Among  these 
provisions  are: 

1.  The  monitoring  requirements  of  the 
rule  are  phased  in  over  an  extra  two  to 
three  years  for  small  systems. 

2.  Fewer  samples  are  required  for 
compliance  with  both  the  maximum 
contaminant  level  and  treatment 
technique  parts  of  the  rule. 

3.  Small  systems  are  required  to 
monitor  less  often  than  large  systems. 
Instead  of  monitoring  quarterly,  systems 
serving  less  than  50,000  people  may 
monitor  annually  or  once  every  five 
years. 

4.  States  may  take  system  size  into 
account  when  determining  appropriate 
elements  of  the  treatment  plan, 
including  corrosion  control  and  public 
education  requirements  for  a  given 
system. 

The  Agency  encourages  States  to 
provide  technical  assistance  to  small 
systems  which  need  to  install  or 


improve  corrosion  control.  The 
assistance  could  include  tailoring  the 
treatment  plans  they  provide  to  small 
systems  to  the  circumstances  of 
individual  public  water  systems. 
Further,  under  the  Safe  Drinking  Water 
Act,  exemptions  are  available  for 
systems  serving  fewer  than  500  persons 
if  they  cannot  afford  to  install  best 
available  technology  to  meet  the 
requirements  of  an  MCL  or  treatment 
technique  requirement  technology, 
provided  there  is  no  imreasonable  risk 
to  health.  These  exemptions  may  be 
extended  as  necessary. 

C.  PaperwoHi  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  request  has  been 
prepared  by  EPA  (ICR  No  0270.12)  and  a 
copy  may  be  obtained  from  Eric 
Strassler,  Information  Policy  Branch; 
EPA  401  M  Street,  SW.  (PM-223); 
Washington,  DC  20460  or  by  calling 
(202)  382-2709. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  an  average  of  1  to  1.4  hours 
per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
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maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in  this 
proposal. 

XI.  Request  for  Public  Comment 

Throughout  this  proposal,  EPA  has 
requested  public  comment  on  many 
issues  and  approaches  related  to  this 
regulation.  Many  of  the  major  issues  for 
comment  are  repeated  here  for  the 
convenience  of  those  who  wish  to 
comment  on  this  proposed  rule. 

1.  Should  EPA  control  corrosion  by- 
products with  MCLs  or  a  treatment 
technique? 

2.  Is  an  MCL  measured  at  the  tap  to 
control  both  lead  from  source  water  and 
as  a  by-product  of  corrosion 
appropriate?  What  would  be  the  basis 
for  selecting  the  level?  What  monitoring 
requirements  should  apply?  Should 
systems  that  have  installed  BAT  and 
still  cannot  meet  the  MCL  at  the  tap 
because  of  private  plumbing  be 
considered  permanently  out  of 
compliance? 

3.  Should  EPA  establish  national 
requirements  for  lead  service  line 
replacement? 

4.  EPA  solicits  data  on  contributions 
of  lead  service  lines  and  other  lead 
connections  to  lead  levels  at  the  tap, 
and  on  lead  levels  after  corrosion 
control  treatment  is  in  place. 

5.  EPA  solicits  data  on  the  effect  of 
partial  and  full  lead  service  line 
replacement  programs  on  lead  levels  at 
the  tap. 

6.  Should  EPA  reduce  to  500  ml  the 
sample  size  for  determining  whether  a 
system  meets  the  no-action  levels  and/ 
or  the  source  water  MCLs  for  distributed 
water? 

7.  Should  EPA  adopt  one  or  more  of 
the  following  alternatives  to  this 
proposal:  Treating  the  fourth  no-action 
level,  a  maximum  of  0.020  mg/1  of  lead 
measured  as  the  95th  percentile  of 
targeted  samples,  the  same  as  the  first 
four  no-action  levels;  adding  total 
alkalinity  of  30  mg/1  as  an  additional  no- 
action  level  to  trigger  treatment; 
requiring  a  system  to  replace  lead 


service  lines  and  connections  that  are 
found  to  contribute  significantly  to  lead 
in  tap  water  even  after  installation  of 
optional  corrosion  control;  a  two-tiered 
approach  to  monitoring  which  may 
increase  the  efficiency  of  sampling,  so 
fewer  samples  might  be  required  of  most 
public  water  systems;  and  eliminating 
pH  as  a  no-action  level? 

8.  Should  the  MCLs  for  lead  and 
copper  apply  at  the  entry  points  to  the 
distribution  system  or  to  fully  flushed 
water  at  the  consumer  tap? 

9.  Should  EPA  require  water  suppliers 
to  adjust  corrosion  control  treatment  to 
account  for  any  blending  of  water  from 
different  sources?  How?  Please  provide 
any  data  to  support  any  alternative 
approaches. 

10.  Should  EPA  raise  the  maximum 
no-action  level  for  lead  to  0.030  mg/1  (if 
it  is  adopted  as  a  no-action  level  that 
triggers  treatment)  to  assure  that  this 
alternative  could  be  feasibly 
implemented;  and/or  substitute  the  no- 
action  level  of  0.020  mg/1  for  lead  for  the 
average  of  0.010  mg/1  for  lead  and  pH 
and  alkalinity  measures? 

11.  What  information  should  be 
included  in  the  public  education 
program? 

12.  Would  the  proposed  public 
education  program  and/or  any  other 
similar  actions  reduce  exposure  to 
potentially  excessive  levels  of  lead  in 
drinking  water? 

13.  Are  the  proposed  analytical 
techniques  technically  adequate  and 
economically  feasible? 

14.  Are  the  PQL  acceptance  limits  for 
copper  and  lead  appropriate? 

15.  Are  the  proposed  criteria  for 
selecting  the  targeted  samples 
appropriate? 

16.  EPA  requests  additional  data  on 
samples  in  accordance  with  EPA's  lead 
monitoring  protocol.  EPA  is  especially 
interested  in  corrosion  control  treatment 
data  which  compares  lead  levels  in 
morning  first  draw  samples  before 
treatment  and  levels  after  treatment. 

17.  What  specific  level  of  lead  or 
copper  in  drinking  water  constitutes  an 
unreasonable  risk  to  health? 

18.  Should  EPA  allow  variances  and 
exemptions  from  the  proposed  rule?  Are 
there  other  conditions  (in  addition  to 
those  described)  under  which  the 
treatment  technique  may  not  be 
necessary  or  beneficial  for  reducing  lead 
exposures  via  drinking  water? 

19.  Are  the  requirements  that  a  State 
would  be  required  to  include  in  a 
program  revision  to  adopt  the  lead  and 
copper  NPDWRs  proposed  in  this 
regulation  appropriate? 

21.  What  will  be  the  effects  of  the 
proposed  requirements  on  State 
programs? 


XII.  References 

The  following  references  are  referred 
to  in  this  notice  and  are  included  in  the 
public  docket  together  with  other 
correspondence  and  information.  The 
public  docket  is  available  as  described 
at  the  beginning  of  this  notice.  All  public 
comments  received  on  this  proposal  are 
included  in  the  public  docket. 

Agency  for  Toxic  Substances  and  Disease 
Registry  (ATSDR).  Nature  and  Extent  of 
Childhood  Lead  Poisoning  in  Children  in 
the  U.S.;  A  Report  to  Congress.  U.S.  Dept. 
of  Health  and  Human  Services  (July  1S88). 
[ATSDR.  1988] 

American  Water  Works  Association 
Research  Foundation  (AWWARF).  Internal 
Corrosion  of  Water  Distribution  Systems. 
(Cooperative  Research  Report),  (1985). 
[AWWARF,  1985] 

Angle,  C.R.  et  al.  Erythrocyte  Nucleotides  in 
Children — Increased  Blood  Lead  and 
Cytidine  Triphosphate.  Pediatr.  Res.  Vol.  16 
(1982).  331-334.  (Angle  et  al..  1982) 

Baghurst,  P.A.  et  al.  The  Port  Pirie  Cohort 
Study:  Lead  Effects  on  Pregnancy  Outcome 
and  Early  Childhood  Development. 
NeuroToxicology.  Vol.  8,  No.  3  (1987).  395- 
402  (PB-9445).  [Baghurst  et  al..  1987] 

Bellinger,  D.C.  et  al.  Early  Sensory-Motor 
Development  and  Prenatal  Exposure  to 
Lead.  Neurobehav.  Toxicol.  Teratol.  Vol.  6 
(1984),  387-402.  (Bellinger  et  al,  1984] 

Bellinger,  D.C.  et  al.  Longitudinal  Analyses  of 
Prenatal  and  Postnatal  Lead  Exposure  and 
Early  Cognitive  Development.  The  New 
England  Journal  of  Medicine.  Vol.  316,  No. 
17  (April  23,  1987),  1037-1043.  [Bellinger  et 
al.,  1987] 

Bennett,  L.H.  et  al.  Economic  Effects  of 
Metallic  Corrosion  in  the  United  States. 
Paper  79.  NACE  79  Fonim.  Atlanta.  GA 
(March  1979)  as  reported  in:  Ryder  (1980). 
The  Costs  of  Internal  Corrosion  in  Water 
Systems.  [Bennett  et  al.,  1979) 

Bomschein,  R.L.  et  al.  Effects  of  Prenatal 
Lead  Exposure  on  Infant  Size  at  Birth 
(Draft).  University  of  Cincinnati  College  of 
Medicine,  Dept.  of  Enviro.  Health  (1988). 
[Bornschein  et  al..  1988] 

Britton,  A.,  MRSC  (Members)  and  W.N. 
Richards,  BSc  MPhil,  FRCS  (Member). 
Factors  Influencing  Plumbosolvency  in 
Scotland.  Originally  presented  as:  A  pot 
pourri  on  plumbosolvency.  At  a  Scientific 
Section  Symposium  on  Plumbosolvency 
(November  1980).  [Britton  and  Richards. 
1980) 

Chin,  D.  and  Karalekas,  P.  Lead  Product  Use 
Survey  of  Public  Water  Supply  Distribution 
Systems  Throughout  the  U.S.  (1984)  In:  US 
Environmental  Protection  Agency. 
Plumbing  Materials  and  Drinking  Water 
Quality:  Proceedings  of  a  Seminar.  Water 
Engineering  Research  Laboratory  (February 
1985)  at  132-146.  [Chin  and  Karalekas. 
1984] 

Chuttani,  H.K.  et  al.  Acute  Copper  Sulfate 
Poisoning.  American  Journal  of  Medicine 
Vol.  39  (November  1965),  849-854.  (Chuttani 
et  al.,  1965] 

Cohen,  A.  and  Myers.  J.R.  Mitigating  Copper 
Pitting  through  Water  Treatment.  Journal 


31568  Federal  Register  /  Vol.  53,  No.  160  /  Thursday,  August  18,  1988  /  Proposed  Rules 


AWWA  (February.  1987).  58-61,  ICohen 
;ind  Meyers.  1987J 

Davis.  J.M.  and  Svendsgard.  D.J.  Lead  and 
Child  Development.  Nature.  Vol.  329  (Sept. 
24. 1987),  297-300.  (Davis  and  Svendsgard, 
1987) 

Dietrich  et  al.  Effects  of  Low-Level  Fetal  Lead 
Exposure  on  Neurobehavioral  Development 
in  Early  Infancy.  University  of  Cincinnati 
College  of  Medicine.  Cincinnati,  Ohio 
(November  1987).  (Dietrich  et  al..  1987) 

Dodge,  H.F.  and  Romig  H.G.  Sampling 
Inspection  Tables:  Single  and  Double 
Sampling.  2nd  ed.  (1959)  LC  5»-6763 
(published  by  Wiley  Interscience.  [Dodge 
and  Romig,  1959] 

Durfor,  C.N.  and  Becker.  E.  Chemical  Quality 
of  Public  Water  Supplies  of  the  U.S.  and 
Puerto  Rico  (1962).  Hydrologic 
Investigations  Atlas  HA-200.  U.S. 
Geological  Survey  (1964)  as  reported  in: 
EPA  (1986a).  Reducing  Lead  in  Drinking 
Water:  A  BeneFits  Analysis.  [Durfor  and 
Becker,  1964) 

Federal  Register.  Vol.  43,  No.  194.  National 
Primary  and  Secondary  Ambient  Air 
Quality  Standards  (Thursday,  Oct.  5, 1978). 
(43  FR  46246-46261,  Oct  5, 1978) 

Federal  Register.  Vol.  45.  No.  168.  Interim 
Primary  Drinking  Water  Regulations: 
Amendments,  Final  Rule  (Wed.  August  27, 
1980),  57332-57357.  [45  FR  57332-57357,  Aug 
27, 1980) 

Federal  Re^ster.  Vol.  49.  No.  114.  National 
Primary  Drinking  Water  Regulations: 
Volatile  Synthetic  Organic  Chemicals. 
Proposed  Rule  (Tues.  lune  12, 1964),  24330- 
24355.  [49  FR  24330-24355,  June  12. 1984] 

Federal  Register.  Vol.  50,  No.  219.  National 
Primary  Drinking  Water  Regulations: 
Volatile  Synthetic  Organic  Chemicals, 
Final  Rule  (Wed.  Nov.  13, 1985),  46880- 
46901.  [50  FR  46880-46901,  Nov.  13. 1985) 

Federal  Register.  Vol.  50.  No.  219.  National 
Primary  Drinking  Water  Regulations; 
Volatile  Synthetic  Organic  Chemicals. 
Proposed  Rule  (Wed.  Nov.  13. 1985).  46902- 
46932.  (50  FR  46902-46932.  Nov.  13,  1985] 

Federal  Register.  Vol.  50,  No.  219.  National 
Primary  Drinking  Water  Regulations: 
Synthetic  Organic  Chemicals,  Inorganic 
Chemicals,  and  Microorganisms,  Proposed 
Rule  (Wed  Nov.  13,  1985).  46936-47022.  [50 
FR  4G936-17022.  Nov.  13.  1985] 

Federal  Register.  Vol.  51.  No.  185.  Guidelines 
for  Carcinogen  Risk  Assessment.  Final 
Guidelines  (Wed.  Sept.  24. 1986).  33992- 
34a)3.  [51  FR  33992-34003,  Sept.  24.  1986] 

Federal  Register.  Vol.  52.  No.  130.  National 
Primary  Drinking  Water  Regulations: 
Monitoring  for  Unregulated  Contaminants, 
Final  Rule  [Wed.  July  8.  1987).  25690-25717. 
|.52  FR  25690-25717,  July  8,  19871 

Federal  Register.  Vol.  52.  No.  208.  Drinking 
Water  Regulation:  Public  Notification,  Fin.il 
Ruli:  (Wed.  Oct.  28. 1987).  41534-41550  [52 
I- R  41534-41.-150,  Oct,  28.  1987) 

Fishmdo  Hnd  Hems.  1976 

Kuiiiin.  M.  el  al.  Influence  of  Blood  Lead  on 
the  Ability  and  Attainment  of  Children  in 
Edinburgh  The  Lancet.  Vol  1,  N.i,  8,544 
(Miiy  30.  1987).  1221-122(i  [Fulton  el  .il,. 
1987) 

Grant,  L,D.  et  al.  Chronic  Low-Level  Lead 
Toxicity  in  the  Rat.  Toxicology  and 
Applied  PharmacoloRV.  Vol,  56  ITJ.'iil),  42- 
58  lPB-4202).  [Grant  e't  al.,  1980) 


Greathouse.  D,G.  and  Osborne.  R.H. 
Preliminary  Report  on  Nationwide  Study  of 
Drinking  Water  and  Cardiovascular 
Diseases.  J.  of  Envir.  Path,  and  Toxicol.  3 
(1980),  65-76  as  reported  in:  EPA  (1986a). 
Reducing  Lead  in  Drinking  Water:  A 
Benefits  Analysis.  [Greathouse  and 
Osborne.  1980[ 

Gregory.  R.  and  Jackson.  P.J.  Central  Water 
Treatment  to  Reduce  Lead  Solubility. 
Water  Resource  Centre.  Prepared  for  the 
AWWA  Annual  Conference.  Dallas.  TX 
(1984).  (Gregory  and  [ackson.  1984) 

Hatzakis,  A.  et  al.  Psychometric  Intelligence 
and  Attentional  Performance  Delicits  in 
Lead-Exposed  Children,  International 
Conference  of  Heavy  Metals  in  the 
Environment.  Vol.  1  (September  1987),  204- 
209,  (CEP  Consultants  Limited),  [Hatzakis 
et  al..  19871 

Hemberg,  S.  and  Nikkanen.  J.  Enzyme 
Inhibition  by  Lead  Under  Normal  Urban 
Conditions.  The  Lancet.  Vol.  1  (January  10, 
1970),  63-64.  [Hernberg  and  Nikkanen, 
1970) 

House  Report  No.  1185,  93rd  Cong.  2d  Sess.. 
(1974)  at  13  and  20.  [H.R.  Rep.  No.  93-1185, 
1974) 

Hoyt.  B.P.  et  al.  Evaluating  Home  Plumbing 
Corrosion  Problems.  )oumal  AWWA 
(December  1979),  720-725.  [Hoyt  et  al.. 
1979) 

Karelekas,  P.C.  et  al.  Lead  and  Other  Trace 
Metals  in  Drinking  Water  in  the  Boston 
Metropolitan  Area.  Journal  of  the  New 
England  Water  Works  Association.  Vol.  90. 
No.  2.  (February  1976).  [Karalekas  et  al.. 
1976) 

Karalekas,  P.C.  ef  al.  Alternative  Methods  for 
Controlling  the  Corrosion  of  Lead  Pipe. 
Journal  of  the  New  England  Water  Works 
Association  (June  1978).  [Karalekas  et  al., 
1978) 

Karalekas,  P.C.  et  al.  Control  of  Lead.  Copper, 
and  Iron  Pipe  Corrosion  in  Boston.  Journal 
AWWA  (February  1983).  92-95.  [Karalekas 
et  al..  1983) 

Lacey.  R.F.  et  al.  Lead  in  Water,  Infant  Diet, 
and  Blood:  The  Glasgow  Duplicate  Diet 
Study.  The  Science  of  the  Total 
Environment.  Vol,  41  (1985).  Elsevier 
Science  Publishers  B,V.  Amsterdam, 
printed  in  the  Netherlands,  [I  acey  el  al.. 
1985) 

Landrigan.  P.J,  et  al.  Increased  Lead 
Absorption  with  Anemia  and  Slowed 
Nerve  Conduction  in  Children  Near  a  I^ad 
Smelter.  Journal  of  Pediatrics.  Vol.  89  No.  6 
(December  1976).  904-910  lPB-1353). 
[Landrigan  et  al..  1976) 

I.asso\szky.  P.  Effect  on  Water  Quality  from 
Lead  and  Nonleud  Solders  in  Piping. 
Heating/Piping/.Air  Conditioning  (October 
1984)  51-,58,  jl.assovszky,  1984| 

l.aijwerys,  M.C  et  al.  Comparison  of 
Biometric  Data  of  Children  with  High  and 
Low  Levels  of  Lead  in  Blood.  Amencan 
[ournal  of  Physical  Anthropology.  Vol.  69 
(19861,  42-58.  (Lauwerys  et  al.,  1986| 

I.,iuvvciys.  R.  el  .il.  Placental  Transfer  of 
l.i'ad,  Men:ur\,  Cadmium,  and  Carbon 
Monoxide  in  Women.  I  Comparison  of  the 
Frequency  Distributions  of  the  Biological 
Indices  in  Maternal  and  Umbilical  Cord 
Blood.  Environ.  Res.  Vol.  15  (1978).  27(V-289 
(PB-3735).  [Lauiverys  el  al..  1978] 


Lyon.  T.D.B.  and  Lenih.in.  ]  .Vi..'\.  Corrosion  in 
Solder  Jointed  Copper  Tubes  Resulting  in 
Lend  Contamination  of  Drinking  Water.  Br. 
Corros.  J.  Vol.  12.  No,  1  (March  1977).  [Lyon 
and  Lenihan,  1977| 

Maessen,  O.  et  al.  Metal  Mobilization  in 
Home  Well  Water  Systerris.  in  Nova  Scotia. 
(ournal  AWWA  (June  1985).  73-80, 
iM;iessen  et  al.,  1985| 

Mahaffey.  K,R.  et  al.  Association  Between 
Age.  Blood  Lead  Concentration,  and  Serum. 
l,25-dihy(iroxycholecalcifeiol  Levels  in 
Children,  The  Amnric  an  ioiirnal  of  Clinical 
Nutrition.  Vol,  35  June  1982).  1327-1331 
(PB-4615).  [Mahaffey  el  al,,  1982] 

Mahaffey.  I,R.  and  Annest.  J.L.  Association  of 
Erythrocyte  Protoporphyrin  with  Blood 
Lead  Level  and  Iron  Status  in  the  Second 
National  Health  and  Nutrition  Examination 
Survey,  1976-1980.  Environmental 
Research.  Vol.  41  (1986).  327-338. 
(Mahaffey  and  Annest.  1986] 

Marcus.  A.H.  and  Holtzman.  A.P.  Estimates 
of  the  Fraction  of  US.  Children  Benefiting 
from  Ri'duced  Water  Lead  Concentrations 
(Draft).  (June  30. 1988).  (Marcus  and 
Holtzman,  1988) 

McMichael,  A.J.  et  al.  The  Port  Pirie  Cohort 
Study:  Maternal  Blood  Lead  and  Pregnancy 
Outcome.  Journal  of  Epidemiol,  Commun. 
Health.  Vol.  40  (1986),  18-25.  [McMichael  et 
al.,  1986] 

Meredith,  P,A.  el  al.  Delta-aminolevulinic 
Acid  Metabolism  in  Normal  and  Lead- 
Exposed  Humans.  Toxicology.  Vol.  9  (1978), 
1-9.  [Meredith  et  al..  1978] 

Moore,  M,R.  Lead  in  Drinking  Water  in  Soft 
Water  Areas — Health  Hazards.  Sci,  Total 
Environ.  Vol.  7  (1977),  109-115  as  reported 
in:  U.S.  Environmental  Protection  Agency 
(1986b).  Air  Quality  Criteria  Document. 
Vol.  3  at  11-32.  [Moore.  1977] 

Morse,  D,  et  aL  Exposure  of  Children  to  Lead 
in  Drinking  Water,  American  Journal  of 
Public  Health.  Vol.  19,  No,  7  (July  1979). 
711-712.  (Morse  et  al.,  1979] 

National  Academy  of  Sciences.  Drinking 
Water  and  Health  (1980).  Vol.  3.  [NAS, 
1980) 

O'Brien,  J  E.  et  al.  I^ad  in  Boston  Water:  Its 
Cause-and  Prevention.  JNEWWA,  Vol,  90.2 
(January  1976).  173-180,  [OBrien  et  al.. 
1976] 

O'Fl.iherty.  E.J.  et  al.  The  Renal  Handling  of 
A-Aminolevulic  Acid  in  the  Rat  and  in  the 
Human,  Toxicology  and  Applied 
Pharmacology.  Vol.  55  (1980).  423-432  (I'B- 
5577)  lOKIi'herty  et  al.,  1980] 

Oliphant.  R,J  Lead  Contamination  of  Potable 
W.iler  Arising  from  Soldered  Joints  ISVVA 
Congress.  Zurich  as  reported  in:  EPA 
(lOOtia),  n.-ncfits  Analysis,  [Oliphant.  1982) 

Oliphiint,  R.J,  Sumnuiry  Report  on  the 
Cont.imin:iiion  of  Polnble  Water  l)y  Lead 
from  Soldered  Joints.  Water  Research 
Centre  (Nov.  19a3),  jOliphant.  1983) 

Otio.  D.A,  et  .il.  Effects  of  Age  and  Body  Lead 
Burden  on  CNS  Function  in  Yoving 
(^liildren.  I.  Slow  Cortical  Pot.'niials. 
Elci:fri)rni:ephalography  and  Clinic.il 
NiMirophysiology,  Vol,  52  (1981).  229-23'» 
(PB~.i:Wl).  (Otto'et  al  .  1!IH1| 

Otto,  DA,  et  al.  Effects  of  Low  to  Moderate 
Lcid  Exposure  on  Slow  Cortical  Potentials 
in  Young  Children:  Two  Year  Follow-up 


Federal  Register  /  Vol.  53,  No.  160  /  Thursday,  August  18,  1988  /  Proposed  Rules 31569 


Study.  Neurobchavioral  Toxicology  and 
Teratology.  Vol.  4  (1982).  733-737  (PB- 
5015).  (Ottoet  ill  .  1982] 

Otto,  D.A.  et  al.  5-Year  Follow-up  Study  of 
Children  with  Low-to-Moderate  Lead 
Absorption:  Electrophysiological 
Evaluation.  Vol.  3«  (1985),  168-186  fPB- 
6543).  |Ollo  el  al..  1985] 

Pionielli.  S.  el  al.  The  Effects  of  Low-Level 
Lead  E.xposare  on  Heme  Metabolism.  Low- 
Level  Lead  Exposure:  The  Clinical 
Implications  of  Current  Research,  Raven 
Press  (1980).  67-73  (P&-3437M).  [Piomelli  et 
al..  1980) 

Pocock.  S.J.  Factors  Influencing  Household 
Water  Lead:  A  British  National  Survey. 
Archives  of  Environmental  Health.  Vol.  35, 
No.  1  (January/February  1980).  45-51. 
[Pocock.  19801 

Reiber.  SJ-i.  et  al.  Corrosion  Monitoring  and 
Control  in  the  Pacific  Northwest,  (ournal 
AVVWA  (February  1987),  71-74.  [Reiber  et 
al.,  1987| 

Rosen,  f.F.  et  al.  Reduction  in  1.25- 
Dihydroxyvifamin  D  in  Children  with 
Increased  Lead  Absorption.  New  England 
Journal  of  Medicine.  Vol.  302  (May  15, 
1980),  1128-1131  (PB-4987).  [Rosen  et  al., 
1980) 

Ryder.  R.A.  The  Costs  of  Internal  Corrosion 
in  Water  Systems.  Journal  AWWA  (May 
1980).  267-279.  [Ryder.  1980] 

Ryu,  J.E.  et  al.  Dietary  Intake  of  Lead  and 
Blood  Lead  Concentration  in  Early  Infancy. 
American  Journal  Dis.  Child.  Vol.  137  (Sept. 
1983).  886-^91.  [Ryu  et  al.,  1983[ 

Schroeder,  S.R.  et  al.  Separating  the  Effects  of 
Lead  and  Social  Factors  on  IQ. 
Environmental  Research.  Vol.  38  (1985). 
144-154.  [Schroeder  et  al.,  1985) 

Schroeder.  S.R..  and  Hawk.  B.  Child- 
Carpgiver  Environmental  Factors  Related 
to  Lead  Exposure  and  IQ  (1986).  In: 
Schroeder,  S.R..  ed.  Toxic  Substances  and 
Mental  Retardation;  Neurobehavioral 
Toxicology  and  Teratology.  Washington. 
DC.  (in  press,  AAMD  monograph  sflries). 
[Schroeder  and  Hawk.  1986) 

Sr.hroeder-and  Hawk.  1987 

Schwartz,  J.  et  al.  Relationship  Between 
Childhood  Blood  Lead  Levels  and  Stature. 
Pediatrics.  Vol.  77.  No.  3  (1986).  281-288. 
[Schwartz  et  al.,  1986J 

Schwartz.  J.  et  al.  Threshold  Effect  in  Lead- 
Induced  Peripheral  Neuropathy.  The 
Journal  of  Pediatrics.  Vol.  112.  No.  1 
(January  1988),  12-17.  [Schwartz  et  al., 
1988] 

Schwartz.  J.  and  Otto,  D.  Blood  Lead.  Hearing 
Tliresholds.  and  Neurobehavioral 
Development  in  Children  and  Youth. 
Archives  of  Environmental  Health.  Vol.  42. 
No.  2  (May/June  1987),  153-160  (PB-9455). 
[Schwartz  and  Otto,  1987] 

Stone.  A.  et  al.  The  Effects  of  Short-Term 
Changes  in  Water  Quality  on  Copper  and 
Zinc  Corrosion  Rates.  Journal  AWWA 
(February  1987).  75-82.  [Stone  et  al.,  1987] 

Thomas.  H.F.  et  al.  Relationship  of  Blood 
Lead  in  Women  and  Children  to  Domestic 
Water  Lead.  Reprinted  from  Nature 
(MdcMillan  Journals  Limited).  Vol.  282.  No. 
5740  (December  13,  1979).  712-713.  (Thoroas 
et  al..  19791 

United  Kingdom  Department  of  the 
Environment.  Central  Directorate  on 


Environmental  Pollution.  The  Glasgow 
Duplicate  Diet  St'jdy  (1979/1980).  Pollution 
Report  No.  11  (1982).  [U.K.  Uept.  of 
Environment.  1982] 

U.S.  Department  of  Health.  Education  and 
Welfare.  Air  Quality  Data  from  the 
National  Air  Sampling  Networks  and 
Contributing  State  and  Local  Networks. 
National  Air  Pollution  Administration 
(Publication  No.  APTD  68-9. 1966). 
National  Technical  Information  Service  No. 
PB195155.  [U.S.  Dept.  of  Health,  Education 
and  Welfare,  1966] 

US.  Environmental  Protection  Agency. 
Corrosion  in  Water  Distribution  Systems. 
Prepared  by  J.  Patterson.  Patterson 
Associates,  Inc.  (March  1581)  for  ODW. 
[EPA,  1981] 

U.S.  Environmental  Protection  .Agency. 
Corrosion  in  PotaWe  Water  Systems  (Final 
Report).  Prepared  by  David  W.  DeBerrj^  et 
al.,  SumX  Corporation  under  EPA  contract 
No.  68-01-5834  (February  1982).  [EPA,  1982] 

U.S.  Environmental  Protection  Agency. 
Reducing  Lead  in  Drinking  Water  A 
Benefits  Analysis  (Draft  Final  Repiort). 
Office  of  Policy.  Planning,  and  Evaluation 
(December  1966).  (EPA,  1986al 

U.S.  Environmental  Protection  Agency.  Air 
Quality  Criteria  for  Lead.  Volumes  I-IV, 
Environmental  Criteria  and  Assessment 
Office.  Research  Triangle  Park.  NC,  EPA- 
600/8-83/028aF  (June  1986).  [EPA.  19866) 

U.S.  Environmental  Protection  Agency.  Letter 
to  EPA  Administrator  Lee  Thomas  from  M. 
Lippman.  Clean  Air  Scientific  Committee 
indicating  the  approval  of  the  Air  Qualify 
Criteria  for  Lead  document  (August  29. 
1986).  (EPA,  1986c] 

U.S.  Environmental  Protection  Agency. 
Costing  Scenarios  for  Alternative  MCLs  for 
Lead  (Draft).  Prepared  by  Science 
Applications  International  Corporation 
(August  10, 1987)  under  EPA  contract  no. 
68-03-3348.  [EPA,  1987a] 

U.S.  Environmental  Protection  Agency. 
Project  Summary:  Corrosion  in  Water 
Distribution  Systems  of  the  Pacific 
Northwest.  Water  Engineering  Research 
Laboratory.  Cincinnati.  OH  (.November 
1987).  [EPA,  1987b] 

U.S  Environmental  Protection  Agency.  Lead 
in  Drinking  Water  Workshop  August  13 
and  14,  19B7  (Final  Report).  Prepared  by 
Viking  Systems  International.  Inc. 
(November  1987).  [EPA.  1987c] 

U.S.  Environmental  Protection  Agency. 
Memorandum  to  Stephen  W.  Clark  from 
John  E.  Dyksen.  Malcolm-Pirnie,  Inc. 
regarding  Survey  of  Utility  Access  to 
Service  Lines  (December  31.  1987).  [EPA. 
19a7dl 

U.S  Environmental  Protection  Agency 
Project  Summary:  Limestone  Bed 
Contractors  for  Control  of  Corrosion  at 
Small  Water  Utilities.  Water  Engineering 
Research  Laboratory.  Cincinnati,  OH 
(February  1987).  [EPA.  1987eJ 

U.S.  Environmental  Protection  Agency. 
Volatile  Organic  Chemicals:  Methods  and 
Monitoring  Document  (Final).  Criteria  and 
Standards  Division  (June  1987).  [EPA. 
1987n 

U.S.  Environmental  Protection  Agency. 
Regulatory  Impact  Analysis  of  Proposed 
National  Primary  Drinking  Water 


Regulations  for  Lead  and  Copper  (Draft). 
Prepared  by  Wade  Miller  Associates.  Iiia 
(June  1.  1988).  |EI'A.  198a:j| 

LI.S.  Environ.T.r^ntal  Protection  Agency. 
Mnmorandum  to  Greg  Helms.  ODW  from 
Rob  Ehas.  ECAO/TRP  regarding  the  Total 
Human  Exposure  Model  for  Lead  (plus 
attachments).  (March  29.  1988).  [EPA. 
1988b] 

US.  Environmental  Protection  Agency. 
Relationship  Between  Infant  Blood  Lead 
Concentrations  and  Lead  in  Water  or 
Liquid  Diet  (Draft  Report).  Prepared  by  A. 
Holtzamn  and  A.  Marcus.  Battelle — 
Columbus  Division  (May  11. 1988)  under 
EPA  contract  no.  68-02-^246.  [EPA.  1988cl 

U.S.  Environmental  Protection  Agency. 
National  Air  Quality  and  Emissions  Trends 
Report.  1986.  Office  of  Air  Quality  Planning 
and  Standards  (February  1988).  [EPA. 
1988d] 

U.S.  Environmental  Protection  Agency. 
Review  of  the  Carcinogenic  Potential  of 
Lead  Associated  with  Oral  Exposure 
(Final).  Carcinogen  Assessment  Group, 
Office  of  Health  and  Environmental 
Assessment  (July  1988).  Prepared  for  ODW. 
OSW,  and  OERR  (SuperFund).  [EPA,  1988el 

U.S.  Environmental  Protection  Agency. 
Memorandum  to  Jeanne  Briskin,  ODW 
from  Jeff  Cohen,  OAQPS  regarding 
Estimating  1980  Baseline  Blood  Level 
Averages  for  Children  (July  5, 1988).  [EPA. 
1988fJ 

U.S.  Environmental  Protection  Agency. 
Memorandum  to  Arthur  Perler.  Science  and 
Technology  Branch  from  Jon  Langtin. 
Water  Supply  Technology  Branch 
regarding  Distribution  Tables  for  NIRS 
Results  (Feb.  23.  1968).  [EPA,  1968g) 

U.S.  Environmental  Protection  Agency. 
Treatment  and  Occurrence  Document 
(1988).  [EPA.  ig88hj 

U.S.  Environmental  Protection  Agency. 
Ciccone.  1988.  [EPA.  19881) 

U.S.  Environmental  Protection  Agency. 
Memorandum  to  Jeanne  Briskin.  ODW 
from  Neil  Stoloff  and  Larry  Oates.  IGF  Inc. 
regarding  Selected  Stanc-jrds  Governing 
Service  Line  Ownership  and  Control  (May 
5.  1988).  [EPA.  1988JI 

U.S.  Environmental  Protection  Agency. 
Performance  Evaluation  Studies:  Water 
Supply  Studies  ai2-17. 

U.S.  Environmental  Protection  Agency 
Performance  Evaluation  Studies:  Water 
Pollution  Study  «11. 

US  Environmental  Protection  Agency. 
Performance  Evaluation  Studies:  Water 
Pollution  Studies  »12-16. 

U.S.  Envirorunental  protection  Agency. 
NOMS. 

Wolf,  et  al.  Int.-auterine  Lead  Exposure  and 
Early  Development.  In:  Lekkas.  T.  D.  ed. 
International  Conference:  Heavy  Metals  in 
the  Environment  (September).  Athens, 
G.eece.  v.2.  (1985)  Edinburgh.  United 
Kingdom:  CEP  Consultants.  Ltd.;  pp.  153- 
155.  [Wolf,  et  aL.  19851 

Worth.  D.  et  al.  Lead  in  Drinking  Water:  The 
Contribution  of  Household  Tap  Water  to 
Blood  Lead  Levels.  Environmental  Lead. 
Academic  PTess  Inc.  (1981).  [Worth,  el  al., 
19811 


31570 


Federal  Register  /  Vol.  53,  No.  160  /  Thursday,  August  18,  1988  /  Proposed  Rules 


List  of  Subjects  in  40  CFR  Parts  141  and 
142 

Chemicals,  Reporting  and 
recordkeeping  requirements.  Water 
supply,  Administrative  practice  and 
procedure.  Incorporation  by  reference. 

Dated:  Augusta  1988. 
Lee  M.  Thomas, 

Administrator. 

Fur  the  reasons  set  forth  in  the 
preamble.  Title  40  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  for  Part  141  continues 
to  read  as  follows: 

AuUiority:  42  U.S.C.  300g-l.  300g-3,  300g-6. 
300J-4,  and  300J-9. 

2.  Section  141.2  is  amended  by 
removing  the  paragraph  designations 
and  placing  the  definitions  in 
alphabetical  order,  by  revising  the 
definitions  of  "maximum  contaminant 
level,"  and  adding  the  following  new 
definitions  in  alphabetical  order  to  read 
as  follows: 

§141.2    Definitions. 

*         •         •         •         * 

"Corrosion  inhibitor"  means  a 
substance,  such  as  zinc  orthophosphate. 
capable  of  reducing  the  corrosivity  of 
water  toward  plumbing  materials,  for 
example,  by  forming  a  protective  film  on 
the  interior  surface  of  the  plumbing 
materials. 
***** 

"Distributed  water"  means  water 
entering  the  water  distribution  system 
after  any  treatment  that  may  be  applied. 


"Ends  of  the  distribution  system" 
means  areas  of  the  distribution  system 
with  low  or  no  water  flow  in  water 
mains. 
***** 

"Maximum  contaminant  level"  means 
the  maximum  permissible  level  of  a 
contaminant  in  water  that  ir  delivered 
to  any  user  of  a  public  water  system. 

***** 

"Morning  first  draw  sample"  means  a 
sample  of  tap  water  that  has  been 
standing  in  plumbing  pipes  for  8  to  18 
hours  and  is  collected  without  flushing. 

***** 

"Optimal  corrosion  control  treatment" 
is  corrosion  control  treatment  which 
minimizes  lead  levels  in  targeted 
samples. 

***** 

"pH"  means  the  condition  represented 
by  the  negative  logarithm  of  the 


effective  hydrogen-ion  concentration  or 
hydrogen-ion  activity  expressed  in  gram 
equivalents  per  liter.  pH  is  used  to 
express  both  acidity  and  basicity  on  a 
scale  whose  values  run  from  0  to  14  with 
7  representing  neutrality;  numbers  less 
than  7  indicate  a  more  acidic  solution. 
and  numbers  greater  than  7  indicate  a 
more  basic  solution. 


"Residence,"  for  the  purpose  of 
Subpart  I  of  this  part  only,  means,  in  the 
case  of  a  community  water  system,  a 
house  or  other  dwelling  unit.  In  the  case 
of  a  non-transient  non-community  water 
system,  residence  means  any  building 
served  by  the  public  water  system. 

***** 

"Service  connection"  means  the  pipe, 
gooseneck,  pigtail,  and  any  other  fitting 
connecting  the  water  main  to  the 
building  inlet. 

"Service  connection  sample"  means  a 
sampling  of  water  that  has  been 
standing  for  8-18  hours  in  the  building 
service  connection. 


"Targeted  sample"  is  a  sample  taken 
in  accordance  with  §  141.86(d). 

3.  Section  141.32  is  amended  by 
reserving  paragraphs  {e)(10Hl2)  and 
adding  paragraphs  (e)(13)  and  (14)  to 
read  as  follows: 


§141.32    Public  notification. 


(10)-(12)— (Reserved) 

(13)  Lead.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  lead  is  a  health  concern 
at  certain  exposure  levels.  Lead  is  a  soft, 
dull,  gray  metal  that  has  frequently  been 
used  in  water  supply  plumbing 
materials,  expecially  Hux,  solder,  pipes, 
and  brass  and  bronze  fixtures.  Lead 
usually  contaminated  drinking  water  as 
a  result  of  the  corrosion  of  these 
plumbing  materials  by  the  water  they 
carry.  Lead  has  been  shown  to  cause  a 
variety  of  adverse  health  effects  in 
humans  and  animals.  In  humans,  lead 
has  been  shown  to  interfere  with  the 
formation  of  red  blood  cells  (heme 
synthesis),  cause  anemia,  cause  kidney 
damage,  impair  reproductive  function, 
reduce  birth  weight,  cause  premature 
birth,  delay  physical  and  mental 
development  in  babies  and  young 
children,  impair  mental  abilities  in 
children,  and  increase  blood  pressure  in 
adults.  Many  of  these  effects  have  been 
observed  at  relatively  low  exposure 
levels.  Studies  on  animals  indicated  that 


lead  may  also  cause  cancer  at  high 
doses.  EPA  has  set  an  enforceable 
drinking  water  standard  at  0.005  ppm 
(parts  per  million)  for  lead  leaving  the 
treatment  plant  and  entering  the 
distribution  system  EPA  also  requires 
public  water  systems  to  treat  their  water 
to  minimize  lead  contamination 
resulting  from  corrosion  of  plumbing 
materials  when  lead  in  tap  water  that 
has  been  standing  overnight  exceeds  an 
average  of  0.010  ppm.  Drinking  water 
that  meets  these  standards  is  associated 
with  little  of  this  risk  and  should  be 
considered  safe  to  drink. 

(14)  Copper.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  copper  is  a  health 
concern  at  certain  exposure  levels. 
Copper  is  an  orange  metal  that  is 
commonly  used  for  plumbing  pipes  in 
homes  and  other  buildings.  Copper 
generally  contaminates  drinking  water 
as  a  result  of  the  corrosion  of  copper 
pipes  by  the  water  they  carry.  When 
copper  corrodes,  the  water  and  sink  are 
often  stained  green.  Copper  is  an 
essential  nutrient,  but  at  higher  doses  if 
has  been  shown  to  cause  stomach  and 
intestinal  distress,  liver  and  kidney 
damage  and  anemia.  Persons  with 
Wilson's  disease  may  be  at  higher  risk 
from  copper  toxicity  than  the  general 
public.  EPA  has  set  an  enforceable 
drinking  water  standard  for  copper  at 
1.3  ppm  (parts  per  million)  for  water 
leaving  the  treatment  plant  and  entering 
the  distribution  system.  EPA  also 
requires  public  water  systems  to  treat 
their  water  to  control  copper 
contamination  resulting  from  the 
corrosion  of  plumbing  materials  when 
copper  in  tap  water  that  has  been 
standing  overnight  exceeds  1.3  ppm  in 
more  than  5  percent  of  samples. 
Drinking  water  that  meets  this  standard 
is  associated  with  little  to  none  of  this 
risk  and  should  be  considered  safe  to 
drink. 

4.  A  new  Subpart  I  is  added  to  read  as 
follows: 

Subpart  I— Control  of  Lead  and  Copper 

Si-c 

141.80  Applicabihty. 

141.81  MCLGs  for  lead  and  copper. 

141.82  MCLs  and  BAT  for  lead  and  copper. 

141.83  Treatment  technique  requirement. 

141.84  Treatment  plan. 

141.85  Public  education  program. 

141.86  Analytic  and  monitoring 
requirements  for  lead  and  copper  MCLs 
and  treatment  technique  requirements. 

141.87  Reporting  and  recordkeeping. 
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Subpart  I— Control  of  Lead  and 
Copper 

§141.80    AppHcability. 

Unless  otherwise  indicated,  each  of 
the  provisions  of  this  subpart  applies  to 
community  water  systems  and  non- 
transient  non-community  water  systems 
(hereinafter  referred  to  as  "systems"). 

§  141.81    MCLGs  for  lead  and  copper. 

The  maximum  contaminant  level 
goals  (MCLGs)  for  lead  and  copper  are 
as  follows: 


Contaminant 


(1)  Lead 

(2)  Copper. 


MCLGin 
mg/l 


Zero. 
1.3 


§141.82    MCLs  and  BAT  for  lead  and 
copper. 

(a)  The  following  MCLs  for  lead  and 
copper  apply  to  water  entering  the 
distribution  system,  after  any  treatment: 


Contaminant 


(l)Lead 

(2)  Copper . 


MCL  In  mg/l 


0.005 
1.3 


(b)  The  Administrator,  pursuant  to 
section  1412(b)(6)  of  the  Act.  hereby 
identifies  the  following  as  the  best 
technology,  treatment  technique,  or 
other  means  available  (BAT)  for 
achieving  compliance  with  or  issuing 
variances  from  the  MCLs  for  lead  and 
copper 


Contaminant 

BAT 

(1)  Lead 

(■).  n  (').  n 

(').  C).  (').  C) 

(2)  Copper 

Key  to  BATs  in  Table. 
"  =Coagulation/Filtfation. 

*  =lon  Exchange. 
'  =  Lime  softening. 

*  =  Reverse  Osmosis. 


§  141.83    Treatment  technique 
rec)uirement 

(a)  This  rule  establishes  a  treatment 
technique  requirement  to  control  lead 
and  copper  as  corrosion  byproducts. 
The  treatment  technique  requirement 
consists  of  optimal  corrosion  control 
treatment  (to  minimize  lead  in  drinking 
water)  and  public  education  (to  reduce 
exposure  to  lead  in  drinking  water).  A 
system  that  meets  the  no-action  levels 
specified  in  paragraphs  (b)(l)(i)-(iv)  of 
this  section  is  deemed  in  compliance 
with  the  treatment  technique 
requirement  of  this  paragraph. 

(b)  The  specific  steps  a  system  must 
take  to  comply  with  the  treatment 


technique  requirement  of  paragraph  (a) 
of  this  section  depend  on  the  lead  level, 
copper  level,  and  pH  measured  as 
specified  in  §  141.86  (a)  and  (d)  of  this 
part.  These  steps  are  set  out  below: 

(1)  The  no-action  levels  are  as 
follows: 

(i)  The  arithmetic  average  lead  level 
of  the  required  samples  is  less  than  or 
equal  to  0.010  mg/l; 

(ii)  The  lead  level  in  at  least  95 
percent  of  the  required  samples  is  less 
than  or  equal  to  0.020  mg/l; 

(iii)  The  copper  level  in  at  least  95 
percent  of  the  required  samples  is  less 
than  or  equal  to  1.3  mg/l; 

(iv)  The  pH  is  greater  than  or  equal  to 
8.0  in  at  least  95  percent  of  the  required 
samples. 

(2)  If  a  system  cannot  meet  one  or 
more  of  the  no-action  levels  specified  in 
paragraph  (b)(1)  of  this  section,  it  must 
obtain  and  implement  a  State-approved 
treatment  plan,  as  specified  below; 

(i)  If  the  arithmetic  average  lead  level 
in  the  required  samples  exceeds  0.010 
mg/l.  the  State-approved  treatment  plan 
must  require  the  system  to  install 
optimal  corrosion  control  treatment,  as 
specified  in  §  141.84  of  this  part,  and  to 
conduct  a  public  education  program,  as 
specified  in  §  141.85  of  this  part. 

(ii)  If  the  lead  level  exceeds  0.020  mg/l 
in  more  than  five  percent  of  the  required 
samples,  the  State-approved  treatment 
plan  must  require  the  system  to  conduct 
a  public  education  program,  as  specified 
in  §  141.85  of  this  part. 

(iii)  If  the  lead  level  exceeds  1.3  mg/l 
in  more  than  five  percent  of  the  required 
samples,  the  State-approved  treatment 
plan  must  require  the  system  to  install 
optimal  corrosion  control  treatment,  as 
specified  in  S  141.84  of  this  part. 

(iv)  If  the  pH  is  less  than  8.0  in  more 
than  five  percent  of  the  required 
samples,  the  State-approved  treatment 
plan  must  require  the  system  to  install 
optimal  corrosion  control  treatment,  as 
specified  in  §  141.84  of  this  part. 

(c)  Each  system  must  meet  the  no- 
action  levels  specified  in  paragraph 
[b)(l)  of  this  section,  or  submit  or  apply 
for  a  State-approved  treatment  plan  as 
specified  in  §  141.84  of  this  part, 
according  to  the  following  schedule 
(which  corresponds  to  one  year  after  the 
monitoring  required  by  §141 .86(b)  of  this 
part  is  to  be  completed): 


System  size 

(#  persons 

served) 


>3,300 

500-3,300 


Deadline 


(enter  dale  27  months  after  publica- 
tion of  final  rule). 

(enter  date  39  months  after  pL,b;ica- 
tion  of  final  rule) 


System  size 

(#  persons 

served) 


Deadline 


<500  (enter  date  51  months  after  publica- 

tion of  firtal  rule) 


(d)(1)  A  system  that  fulfills  the 
treatment  ti^chnique  requirements  of 
paragraph  (a)  of  this  section  by  meeting 
the  no-action  levels  in  paragraph  (b)(1) 
of  this  section,  by  the  deadline  specified 
in  paragraph  (c)  of  this  section,  and  fails 
to  meet  one  or  more  of  the  no-action 
levels  during  a  subsequent  monitoring 
period  (the  length  of  the  monitoring 
period,  which  varies  by  system  size  and 
system  type,  is  specified  in  §  141.86  of 
this  part],  must  comply  with  paragraph 
(b)(2]  of  this  section.  Such  a  system  must 
submit  or  apply  for  a  State-approved 
treatment  plan  under  §141.84  of  this  part 
within  one  year  after  any  such  failure  to 
meet  the  no-action  level(s). 

(2)  A  system  that  meets  the  no-action 
levels  in  paragraph  (b)(1)  of  this  section 
after  implementing  a  treatment  plan 
approved  by  the  State  under  §  141.84  of 
this  part  must  continue  to  meet  the  no- 
action  levels  each  subsequent 
monitoring  period. 

Failure  to  meet  one  or  more  of  the  no- 
action  levels  is  a  violation  of  the 
treatment  technique  requirement. 

(3)  A  system  that  does  not  meet  the 
no-action  levels  after  implementing  the 
treatment  plan  approved  by  the  State 
under  §  141.84  of  this  part  and 
demonstrating  to  the  State  that  it  has 
minimized  the  corrosivity  of  its  water 
toward  lead  must  operate  within  the 
parameters  approved  by  the  State  as 
optimal  for  reducing  corrosion  of  lead. 
Failure  to  operate  within  one  or  more  of 
the  parameters  is  a  violation  of  the 
treatment  technique  requirement. 

§  141.84    Treatment  plan. 

The  treatment  plan  describes  the 
specific  steps  a  system  must  take  to 
comply  with  the  treatment  technique 
requirement  in  §  141.83(a)  of  this  part 
and  specifies  a  schedule  for  completing 
these  steps  for  systems  that  do  not  meet 
one  or  more  no-acticn  levels  specified  in 
§  141.83(b)  of  this  part.  Failure  to 
complete  any  step  by  the  deadline 
specified  in  the  plan  for  that  step  is  a 
violation  of  the  treatment  technique 
requirement. 

(a)(1)  As  specified  in  §  141.83(b)(2)  of 
this  part,  the  treatment  plan  must 
require  optimal  corrosion  control 
treatment  when: 

(i)  The  system  exceeds  the  no-aclion 
average  lead  level  as  specified  in 
§  ]41.83(b)(l)(i)  of  this  part: 
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(ii)  The  system  exceeds  the  no-action 
copper  level  as  specified  in 
§  141.83(b)fl)(iii)  of  this  part;  or 

(iii)  The  system  fails  to  meet  the  no- 
action  pH  level  as  specified  in 
§  141.83(b)(l)(iv)  of  this  part. 

(2)  Systems  serving  more  than  3,300 
persons  must  develop  and  submit  a 
treatment  plan  to  the  State  for  review 
and  approval.  The  treatment  plan  must 
explain  how  the  system  will  achieve  the 
following  steps,  and  provide  a  schedule 
for  completing  each  step: 

(i)  Design  and  implementation  of 
appropriate  pipe  loop,  laboratory,  pilot 
scale,  and/or  field  studies 
demonstrating  reductions  of  lead  levels 
in  simulated  morning  first  draw  and 
service  connection  samples  that 
correspond  to  application  of  various 
corrosion  control  treatments,  such  as: 

(A)  pH  adjustment; 

(B)  Alkalinity  adjustment:  and/or 

(C)  Addition  of  corrosion  inhibitors; 
(ii)  Analysis  of  the  data  generated  in 

paragraph  (a)(2)(i)  of  this  section  that 
identifies  the  water  quality  conditions 
under  which  lead  levels  in  morning  first 
draw  and  service  connection  samples 
are  expected  to  be  minimized; 

(iii)  Installation  and  operation  of 
corrosion  control  treatment  in  the  water 
supply  system  as  a  whole  to  ensure 
delivery  to  residences  of  water  meeting 
the  water  quality  conditions  identified 
in  paragraph  (a)(2)(ii)  of  this  section 
within  three  years  after  the  State 
approves  the  treatment  plan; 

(iv)  Monitoring  to  determine  the 
effectiveness  of  the  corrosion  control 
treatment  by  comparing  lead  levels  in 
morning  first  draw  and  service 
connection  samples  at  residences 
designated  for  monitoring,  as  specified 
in  §  141.86  of  this  part,  after  installation 
of  corrosion  control  treatment  with: 

(A)  The  no-action  levels  for  lead 
specified  in  §  141.83(b)(1)  of  this  part, 
and 

(B)  The  lead  levels  in  morning  first 
draw  and  service  connection  samples 
predicted  based  on  the  analysis 
performed  in  paragraph  (a)(2)(ii)  of  this 
section; 

(v)  Additional  adjustment  of  the 
corrosion  control  treatment  if  the  lead 
levels  in  morning  first  draw  or  service 
connection  samples  from  residences 
designated  Tor  monitoring,  as  specified 
in  §  141.86  of  this  part,  exceed  the  no- 
action  level  specified  in  §  141.83(b)(l)(i) 
of  this  part;  and 

(vi)  If  the  system  is  still  exceeding  the 
no-action  levels  after  application  of  all 
treatment,  an  analysis  of  all  treatment 
and  resulting  lead  levels  must  be 
prepared  and  submitted  to  the  State. 

(3)  For  systems  serving  3,300  or  fewer 
persons,  the  system  must  request  a 


treatment  plan  from  the  State.  The  State 
will  specify  the  required  treatment.  The 
treatment  plan  must  include  the 
following  steps,  and  a  schedule  for 
completing  each  step: 

(i)  Installation  and  operation  in  the 
water  supply  system  of  the  corrosion 
control  treatment  specified  by  the  State 
(such  as  pH  control,  alkalinity  control, 
and/or  use  of  corrosion  inhibitors) 
within  three  years  after  the  State  issues 
the  treatment  plan; 

(ii)  Monitoring  to  determine  the 
effectiveness  of  the  corrosion  control 
treatment  by  comparing  lead  levels  in 
morning  first  draw  and  service 
connection  samples  at  residences 
designated  for  monitoring,  as  specified 
in  §  141.86  of  this  part,  after  installation 
of  corrosion  control  treatment  with  the 
applicable  no-action  levels  for  lead 
specified  in  §  141.83(b)(1)  of  this  part; 
and 

(iii)  Additional  adjustment  of  the 
corrosion  control  treatment  if  the  lead 
levels  in  morning  first  draw  or  service 
connection  samples  from  residences 
designated  for  monitoring,  as  specified 
in  §  141.86  of  this  part,  exceed  the  no- 
action  level  specified  in  §  141.83(b)(l)(i) 
of  this  part. 

(4)  If  lead  levels  in  morning  first  draw 
or  service  connection  samples  continue 
to  exceed  the  no-action  level  specified 
in  §  141.83(b)(l)(i)  of  this  part  after 
completion  of  the  steps  described  in 
paragraph  (a)(2)  of  this  section  (for 
systems  serving  more  than  3,300 
persons)  or  paragraph  (a)(3)  of  this 
section  (for  systems  serving  3,300  or 
fewer  persons),  the  State  must  evaluate 
the  treatment  and  monitoring  data  and 
determine  whether  the  corrosion  control 
treatment  applied  by  the  system  is 
optimal,  i.e..  minimizes  the  corrosivity  of 
water  towards  lead.  If  the  State 
determines  that  the  system  has 
minimized  the  corrosivity  of  water 
towards  lead  i.e..  the  treatment  is 
optimal,  the  system  must  continue  to 
operate  within  the  parameters  specified 
by  the  State  as  constituting  optimal 
treatment.  Final  operating  parameters 
specified  by  States  must  account  for 
seasonal  variations  in  water  corrosivity 
and  lead  levels. 

(5)  Systems  serving  more  than  3.300 
persons  that  wish  to  change  other 
concurrent  treatments  that  might  reduce 
the  effectiveness  of  the  approved 
corrosion  control  treatment,  or 
experience  significant  change  in  the 
population  served  or  in  the  extent  of  the 
distribution  system,  would  be  required 
to  submit  to  the  State  for  approval  new 
corrosion  control  data  from  studies 
which  reflect  the  new  conditions  under 
which  the  supplier  wished  to  operate, 
except  for  temporary  changes  required 


to  respond  to  an  emergency  situation. 
Permanent  operating  conditions  must 
assure  that  treatment  is  optimal 
Temporary  changes  in  treatment  must 
be  reported  to  the  State  within  five 
days.  Changes  in  treatment  lasting  more 
than  five  days  are  considered 
permanent  changes  in  treatment. 

(6)  Systems  serving  less  than  3,300 
persons  that  wish  to  change  other 
concurrent  treatments  that  might  reduce 
the  effectiveness  of  the  approved 
corrosion  control  treatment,  or 
experience  significant  change  in  the 
population  served  or  in  the  extent  of  the 
distribution  system,  would  be  required 
to  notify  the  State  of  the  proposed 
changes.  States  may  disapprove  the 
changes  and  require  any  modifications 
necessary  to  assure  that  treatment  is 
optimal. 

(7)  States  may.  at  their  discretion, 
periodically  review  and  revise  approved 
treatment  plans  and  final  operating 
parameters  as  warranted,  to  ensure  that 
no-action  levels  continue  to  be  met  or 
that  treatment  remains  optimal. 

(b)(1)  The  treatment  plan  must  contain 
public  education  provisions  when: 

(i)  A  system  exceeds  the  no-action 
average  lead  level  specified  in 
i  141.83(b)(l)(i)  of  this  part;  or 

(ii)  A  system  exceeds  the  no-action 
maximum  lead  level  specified  in 
§  141.83(b){l)(i)(ii)  of  this  part. 

(2)  A  system  must  conduct  a  public 
education  program  in  accordance  with 
its  State-approved  treatment  plan  once 
the  State  approves  it  (for  systems 
serving  more  than  3.300  persons)  or 
issues  it  (for  systems  serving  3.300  or 
fewer  persons),  as  long  as  paragraph 
(b)(l)(i)  or  (ii)  of  this  section  applies. 

(3)  The  portion  of  the  treatment  plan 
that  addresses  the  pubic  education 
program  must  conform  to  the 
requirements  of  §  141.85  of  this  part. 

§  1 4 1 .85    Public  education  program. 

The  public  education  program  must  be 
designed  to  provide  users  served  by  the 
system  with  information  that  will  enable 
them  to  modify  their  water  use  behavior 
or  take  other  measures  to  mitigate  the 
risks  to  human  health  associated  with 
excess  levels  of  lead  in  drinking  water 
that  cannot  be  controlled  by  central 
water  treatment. 

(a)  Targeting  of  the  public  education 
program.  Community  water  systems 
must  either: 

(1)  Direct  the  public  education 
program  required  by  this  section  to  the 
entire  population  of  users  served  by  the 
system;  or 

(2)  Based  on  the  results  of  the 
materials  evaluation  described  in 

§  141.86(d)  of  this  part  or  any  other 
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information  available  to  the  system, 
target  the  public  education  program  to 
particular  segments  of  the  consumer 
population  that  may  be  receiving 
drinking  water  at  the  tap  that  exceeds 
the  no-action  levels  of  §  141.83(b](l)(i)  or 
(ii)  of  this  part.  A  community  water 
system  must  identify  such  segments  on 
the  basis  of  factors  that  include  but  are 
not  limited  to: 

(i)  Known  increased  potential  for 
exposure  to  excess  levels  of  lead  in 
drinking  water  (e.g.,  areas  where  lead 
service  lines  are  known  to  exist,  areas 
where  very  new  or  very  old  buildings 
exist,  areas  located  at  the  ends  of  the 
water  distribution  system);  or 

(ii)  Known  to  be  more  susceptible  to 
the  adverse  effects  of  lead  (e.g., 
children,  pregnant  women,  or  groups  of 
individuals  exposed  to  additional 
sources  of  lead,  including  occupational 
exposure  or  other  environmental 
exposure). 

(b)  Supplemental  monitoring  and 
notification  of  results.  (1)  As  part  of  the 
public  education  program,  community 
water  systems  must  offer  to  sample  or 
arrange  to  have  sampled  by  a  certified 
Laboratory  the  water  of  any  customer 
who  requests  it  to  determine  the  lead 
content  of  drinking  water  at  the 
customer's  residence.  The  system  is  not 
required  to  pay  for  the  sampling  or 
analysis,  nor  is  the  system  required  to 
collect  and  analyze  these  samples  itself. 

(2)  Each  customer  whose  residence  is 
sampled  as  part  of  the  system's 
compliance  monitoring,  as  specified  in 
§  141.86  of  this  part,  and  each  customer 
who  requests  supplemental  monitoring, 
as  specified  in  paragraph  (b)(2)  of  this 
section,  must  be  informed  of  the  results 
of  the  analysis  performed  on  his  or  her 
residence. 

(c)  Content  of  the  public  education 
program.  The  public  education  program 
required  of  community  and  non- 
transient  non-community  systems  by 
this  section  must  include  but  is  not 
limited  to  the  following: 

(1)  Information  explaining  the  causes 
of  excess  levels  of  lead  in  drinking 
water.  Such  causes  include  but  are  not 
limited  to: 

(i)  Excess  levels  of  lead  in  source 
water; 

(ii)  The  corrosivity  of  water  toward 
plumbing  materials  containing  lead; 

(iii)  The  presence  of  lead  pipes  or 
connections; 

(iv)  The  existence  of  newly-installed 
lead  solders  (generally  less  than  five 
years  old); 

(v)  Water  remaining  in  contact  with 
plumbing  containing  lead  for  extended 
periods  of  time; 

(vi)  The  use  of  water  from  the  hot 
water  tap  for  consumption;  and 


(vii)  Grounding  of  electrical  systems 
to  lead-bearing  plumbing. 

(2)  Information  explaining  the 
potential  health  effects  of  exposure  to 
excess  levels  of  lead.  Such  effects 
include  but  are  not  limited  to: 

(i)  Delayed  neurological  and  physical 
development  in  children  and  infants; 

(ii)  Impaired  cognitive  performance  in 
children  (as  measured  by  IQ  tests, 
performance  in  school,  and  other 
means): 

(iii)  Elevations  in  blood  pressure  in 
adults; 

(iv)  Interference  with  heme  synthesis 
(the  abiUty  of  blood  to  absorb  oxygen); 

(v)  Interference  with  vitamin  D 
metabolism; 

(vi)  Anemia  (low  red  blood-cell 
count); 

(vii)  Kidney  damage: 

(viii)  Impaired  reproductive  function; 

(ix)  Complications  in  pregnancy  and 
other  fetal  effects;  and 

(x)  Potential  carcinogenicity. 

(3)  Information  explaining  that  the 
risks  associated  with  lead  in  drinking 
water  may  be  aggravated  by  exposure  to 
lead  from  other  sources.  These  sources 
include  but  are  not  limited  to: 

(i)  Occupational  or  home  hobby 
exposures  (e.g.,  exposure  from  smelting, 
electronics,  or  other  operations  that 
involve  the  use  of  lead); 

(ii)  Inhalation  of  airborne  lead  from 
paint  dust,  leaded  gasoline  engine 
exhaust,  and  smelter  or  battery 
recycling;  and 

(iii)  Ingestion  of  lead  from  lead  paint 
chips,  lead  that  setUes  out  of  the  air  as 
dust  and  dirt,  and  lead-contaminated 
crops  and  foodstuffs,  including 
contamination  from  lead-soldered  food 
containers  and  improperly  glazed 
pottery. 

(4)  Actions  that  have  been  taken  by 
the  system  or  community  to  evaluate, 
quantify,  or  reduce  the  levels  of  lead  in 
drinking  water.  Such  actions  include  but 
are  not  limited  to: 

(i)  Modifications  to  the  applicable 
plumbing  code  to  ban  the  use  of  lead 
solders,  fluxes,  and  pipes,  pursuant  to 
the  lead  ban  of  Subpart  E  of  this  part; 

(ii)  Compliance  monitoring  conducted 
pursuant  to  §  141.86  of  this  part  and  any 
supplemental  monitoring  conducted 
pursuant  to  paragraph  (b)  of  this  section; 
and 

(iii)  Other  actions  the  system  has 
taken  to  evaluate,  quantify,  or  reduce 
the  levels  of  lead  in  drinking  water. 

(5)  Information  that  the  user  may  use 
to  evaluate  the  probability  that  excess 
levels  of  lead  exist  in  the  user's  drinking 
water  supply.  Such  information  must 
include  the  likelihood  that  excess  lead 
levels  exist  in  water  as  it  leaves  the 
system  and  the  potential  for  further 


increases  in  lead  levels  as  a  result  of 
corrosion  of  water  distribution  system 
components.  In  addition,  the  public 
education  program  must  recommend 
that  the  user: 

(i)  Determine  whether  the  user's 
faucets,  water  holding  tanks,  service 
lines,  pipes,  and  soldered  joints  contain 
lead; 

(ii)  Contact  the  system  for  additional 
information:  and 

(iii)  If  the  potential  for  excess  levels  of 
lead  in  the  user's  drinking  water 
appears  to  be  substantial,  have  the 
user's  water  analyzed  to  determine  the 
water's  lead  content. 

(6)  Actions  that  the  user  can  take  to 
reduce  short-term  and  long-term 
exposures  to  lead  in  drinking  water. 
Such  actions  include  but  are  not  limited 
to: 

(i)  Flushing  each  water  tap  for  at  least 
three  minutes,  or  until  the  water  is  as 
cold  as  it  will  get,  before  any  water  from 
that  tap  is  consumed  or  used  for  any 
type  of  cooking  or  preparation  of  food, 
beverages  (including  ice),  or  baby 
formula; 

(ii)  Replacing  privately-owned  and 
privately-controlled  lead  service  lines 
with  pipes  that  are  lead-free; 

(iii)  Ensuring  that  all  plumbing  repair 
work  is  performed  using  lead-free  pipe, 
solder,  and  flux  (as  defined  in  Subpart  E 
of  this  part):  and 

(iv)  If  allowed  by  the  local  electrical 
code,  providing  an  electrical  ground  for 
the  user's  wiring  other  than  the  user's 
plumbing  system. 

(d)  Delivery  of  the  public  education 
program  by  community  water  systems. 
(1)  Community  water  systems  must 
deliver  the  public  education  program  in 
a  form  that  is  tailored  to  the  nature  and 
size  of  the  target  population,  as 
determined  under  paragraph  (a)  of  this 
section.  The  system  must  present  all 
materials  associated  with  the  public 
education  program  in  plain  English  (and 
in  other  languages  where  appropriate) 
that  can  be  understood  readily  by  the 
layperson.  The  means  by  which  the 
system  delivers  the  public  education 
program  may  include  but  are  not  limited 
to: 

(i)  Public  service  announcements 
broadcast  on  radio  and  television 
stations; 

(ii)  Public  announcements  published 
in  local  newspapers: 

(iii)  Public  meetings; 

(iv)  Informational  notices  in  water 
utility  bills; 

(v)  Pamphlets  or  brochures:  and 

(vi)  In  combination  with  the  means 
specified  in  paragraphs  (d)(1)  (i)  through 
(v)  of  this  section,  local  telephone 
hotlines. 
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(2)  When  designing  and  implementing 
a  public  education  program,  community 
systems  water  must,  to  the  extent 
practicable,  coordinate  with  appropriate 
local  authorities  including  but  not 
limited  to: 

(i)  The  city,  county,  or  municipal 
council; 

(ii)  The  Mayor's,  City  Administrator's, 
or  County  Commissioners'  office; 

(iii)  The  local  department  of  public 
health; 

(iv)  The  local  department  of 
environmental  protection;  and 

(v)  The  local  government  office 
responsible  for  administering  lead- 
screening  programs,  if  not  listed 
elsewhere  in  this  paragraph. 

(3)  Community  water  systems  must 
repeat  public  education  programs  at 
least  quarterly  as  long  as  the  level  of 
lead  in  drinking  water  exceed  one  or 
both  no-action  levels  specified  in 

§  141.83(b)(1)  (i)  and  (ii)  of  this  part 
during  the  previous  monitoring  period. 

(e)  Delivery  of  the  public  education 
program  by  non-transient  non- 
community  water  systems.  Non- 
transient  non-community  wafer  systems 
must: 

(1)  Publicly  post  informational  posters 
on  lead  in  drinking  water  in  a  public 
place; 

(2)  Hold  at  least  one  public  meeting 
annually  to  educate  water  consumer's 
about  lead  in  drinking  water  and  to 
answer  questions  on  the  subject;  and 

(3)  Distribute  brief  informational 
pamphlets  on  lead  in  drinking  water  at 
least  quarterly. 

(f)  Evaluation  of  the  public  education 
program.  Community  water  systems 
serving  more  than  lO.OOC  persons  must, 
within  12  months  after  a  public 
education  program  is  undertaken,  and 
every  24  months  thereafter,  evaluate  the 
extent  to  which  the  program  is  effective. 
As  part  of  the  evaluation,  the  system 
must  demonstrate  to  the  State  that,  as  a 
result  of  the  public  education  program, 
users'  knowledge  about  lead  in  drinking 
water  enables  them  to  alter  voluntarily 
their  water  use  patterns  to  reduce 
consumption  of  lead-contaminated 
water.  The  demonstration  must  be 
based  on  public  survey  (by  mail, 
telephone,  or  in  person)  to  evaluate  the 
effectiveness  of  the  public  education 
program.  Based  on  the  results  of  this 
evaluation,  the  system  must  modify 
subsequent  pubUc  education  efforts,  if 
such  modification  is  determined  by  the 
State  to  be  necessary  to  ensure  the 
effectiveness  of  the  public  education 
program  in  reducing  lead  consumption. 


§  141.86    Analytic  and  monitoring 
requirements  for  iead  and  copfMr  MCLa 
and  treatment  technique  requirements. 

(a)  Analytic  provisions.  Only  the 
analytic  methods  specified  below,  or 
methods  otherwise  approved  by  EPA, 
may  be  used  to  determine  compliance 
with  the  MCLs  for  lead  and  cooper 
specified  in  §  141.82(a)  of  this  part  and 
to  determine  whether  a  system  meets 
the  no-action  levels  specified  in 
§141.83(b)(l)  of  this  part.  Results  must 
be  reported  in  the  units  specified  by  the 
analytic  method  used.  The  following 
methods  are  incorporated  by  reference 
with  the  approval  of  the  Director  of  the 
Federal  Register  under  5  U.S.C.  552(a): 

(1)  Lead: 

(i)  Method  239.2.  Atomic  Absorption 
Furnace  Technique. 

"Methods  of  Chemical  Analysis  of 
Water  and  Wastes,"  EPA  Environmental 
Monitoring  and  Support  Laboratory, 
Cincinnati,  Ohio  (EPA-600/4-79-020), 
March  1985.  Available  from  ORD 
Publications.  CERl.  EPA.  Cincinnati. 
Ohio  45268.  (For  analyzing  lead  and 
copper,  the  technique  applicable  to  total 
metals  must  be  used.)  and; 

(ii)  Method  D3559-a5D,  Atomic 
Absorption  Furnace  Technique. 

Annual  Book  of  ASTM  Standards. 
Vol.  11.01.  American  Society  for  Testing 
and  Materials,  1916  Race  Street. 
Philadelphia,  Pennsylvania  19103;  and 

(iii)  Method  3043Q,  Atomic 
Absorption  Furnace  Technique. 

"Standard  Methods  for  the 
Examination  of  Water  and 
Wastewater,"  16th  edition,  American 
Public  Health  Assoication,  American 
Water  Works  Association,  Water 
Pollution  Control  Federation.  1985. 

(2)  Copper: 

(i)  Method  220.2 

"Methods  of  Chemical  Analysis  of 
Water  and  Wastes. "  EPA  Environmental 
Monitoring  and  Support  Laboratory, 
Cincinnati.  Ohio  (EPA-600/4-79-020). 
March  1985.  Available  from  ORD 
Publications,  CERl  EPA,  Cincinnati. 
Ohio  45268.  (For  analyzing  lead  and 
copper,  the  technique  applicable  to  total 
metals  must  be  used.);  and 

(ii)  Method  Dl688-a4F 

Annual  Book  of  ASTM  Standards. 
Vol.  11.01,  American  Society  for  Testing 
and  Materials,  1916  Race  Street. 
Philadelphia,  Pennsylvania  19103;  or 

(iii)  Method  304.  Atomic  Absorption 
Furnace  Technique; 

"Standard  Methods  for  the 
Examination  of  Water  and 
Wastewater,"  16th  edition.  American 
Public  Health  Association,  American 
Water  Works  Association,  Water 
Pollution  Control  Federation,  1985;  and 

(iv)  Method  220.1,  Atomic  Absorption 
Direct  Aspiration; 


"Methods  of  Chemical  Analysis  of 
Water  and  Wastes."  EPA  Environmental 
Monitoring  and  Support  Laboratory, 
Cincinnati.  Ohio  (EPA-600/4k79-020), 
March  1985.  Available  from  ORD 
Publications,  CERl.  EPA,  Cincinnati. 
Ohio  45268.  (For  analyzing  lead  and 
copper,  the  technique  applicable  to  total 
metals  must  be  used.];  and 

(v)  Method  D-1687-84D  or  E.  Atomic 
Absorption  Direct  Aspiration; 

Annual  Book  of  ASTM  Standards. 
Vol.  n.Ol,  American  Society  for  Testing 
and  Materials,  1916  Race  Street, 
Philadelphia,  Pennsylvania  19103;  and 

(vi)  Method  303A  or  B,  Atomic 
Absorption  Direct  Aspiration;  "Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater."  16th  edition, 
American  PubUc  Health  Association, 
American  Water  Works  Association, 
Water  Pollution  Control  Federation. 
1985;  and 

(vii)  Method  200.7A.  Inductively- 
coupled  plasma. 

"Inductively-Coupled  Plasma  Atomic 
Emission  Analysis  of  Drinking  Water," 
Appendix  to  Method  200.7,  September 
1985,  U.S.  Cincinnati,  Ohio  45268. 

(3)  pH: 

(i)  Method  150.1,  Electrometric. 

"Methods  of  Chemical  Analysis  of 
Water  and  Wastes."  EPA  Environmental 
Monitoring  and  Support  Laboratory. 
Cincinnati,  Ohio  (EPA-600/4-79-020), 
March  1985.  Available  from  ORD 
Publications,  CERl.  EPA.  Cincinnati, 
Ohio  45268. 

(ii)  Method  D1293-84A  Electrometric. 

Annual  Book  of  ASTM  Standards, 
Vol.  11.01,  American  Society  for  Testing 
and  Materials,  1916  Race  Street, 
Philadelphia,  Pennsylvania  19103;  and 

(iii)  Method  423,  Electrometric. 

"Standard  Methods  for  the 
Examination  of  Water  and 
Wastewater,"  16th  edition,  American 
Public  Health  Association,  American 
Water  Works  Association,  Water 
Pollution  Control  Federation,  1985. 

Each  analysis  must  be  performed  by  a 
laboratory  approved  by  EPA  or  the  State 
except  that  analyses  of  pH  must  be 
conducted  in  the  field  by  a  technician 
approved  by  the  State  as  specified  in 
Part  136  of  this  title. 

(4)  Analyses  under  this  section  shall 
only  be  conducted  by  laboratories  that 
have  received  approval  by  EPA  or  the 
State.  To  obtain  approval,  laboratories 
must: 

(i)  Analyze  performance  evaluation 
samples  which  include  lead  and  copper 
provided  by  the  EPA  Environmental 
Monitoring  and  Support  Laboratory  or 
equivalent  samples  provided  by  the 
State;  and 
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[ii)  Achieve  quantitative  acceptance 
limits  as  follows: 

(A)  Lead:  ±30  percent  of  the  actual 
amount  in  the  Performance  Evaluation 
sample  when  the  active  amount  is 
greater  than  0.005  mg/1, 

(B)  Copper:  ±10  percent  of  the  actual 
amount  in  the  Performance  Evaluation 
sample  when  the  active  amount  is 
greater  than  0.050  mg/1,  and 

(C)  pH:  ±0.1  pH  units  of  the  actual  pH 
when  actual  pH  is  in  the  range  of  0-14 
pH  units; 

(iii)  Achieve  method  defection  limits 
according  to  the  procedures  in  Appendix 
B  of  Pari  136  of  this  title  as  follows: 

(A)  Lead:  0.001  mg/1;  or 

(ivj  Be  currently  approved  by  EPA  or 
the  State  to  perform  analyses  to  the 
specifications  described  in  paragraph 
(a)(5)  of  this  section. 

(5)  States  have  the  authority  to  allow 
the  use  of  previously  collected 
monitoring  data  for  purposes  of 
compliance  monitoring,  if  the  data  were 
collected  and  analyzed  in  accordance 
with  the  requirements  of  this  section. 

(6)  All  lead  levels  measured  between 
the  PQL  of  0.005  mg/1  and  the  MDL  of 
0.001  mg/1  must  be  averaged  as 
reported.  All  levels  below  the  MDL  of 
0.001  mg/1  must  be  reported  as  zero  and 
average  as  such.  Lead  levels  reported 
below  an  MDL  larger  than  0.001  mg/1 
must  be  reported  as  the  MDL  and 
averaged  as  such. 

(b)  Phased-in  monitoring  program. 
Systems  must  begin  monitoring  to 
determine  compliance  with  the  MCLs 
specified  in  §  141.82(a)  of  this  part,  and 
to  determine  wheter  the  no-action  levels 
specified  in  §  141.83(b)(1)  of  this  part  are 
met,  according  to  the  following 
schedule: 


System  size  (# 

Monitoring  to 

Monitoring  to 

of  persons 

being  no  later 

conclude  no 

served) 

than 

later  than 

>3,300 

months  after 

months  after 

publication  of 

publication  of 

final  rule] 

final  rule] 

500-3.300 

[enter  date  15 

[enter  date  27 

months  after 

months  after 

publication  of 

publication  of 

final  rule] 

final  rule] 

>500 

[enter  date  27 

Tenter  date  39 

months  alter 

months  after 

publication  of 

publication  of 

final  rule] 

final  rule] 

(c)  Monitoring  provisions  for  lead  and 
copper  MCLs.  (1)  Samples  must  be 
collected  at  every  entry  point  to  the 
water  distribution  system,  except  when 
multiple  wells  draw  from  a  single 
aquifei  and  there  is  no  treatment,  in 
which  case,  the  State  may  designate  one 
or  more  representative  wells  for 
monitoring.  When  multiple  samples  are 


required  under  this  paragraph,  states 
may  allow  up  to  5  samples  to  be 
composited  for  analysis.  If  the  lead  or 
copper  level  in  the  composited  sample 
exceeds  one-fifth  the  lead  or  copper 
MCL  specified  in  §  141.82  of  this  part, 
each  of  the  entry  points  represented  in 
the  composite  sample  must  be 
resampled  individually  for  whichever 
contaminant  exceeded  one-fifth  the 
MCL.  This  means  that  for  lead,  the 
laboratory  must  be  able  to  measure 
levels  down  to  0.001  mg/1  for 
compositing  to  be  allowed.  A 
composited  sample  that  contains  less 
than  or  equal  to  0.001  mg/1  of  lead 
would  be  deemed  in  compliance  with 
the  MCL  without  sampling  each  well 
represented  in  the  composited  sample. 

(2)  Non-transient  non-community 
water  systems  must  sample  water  for 
lead  and  copper  in  at  least  one  sample 
per  entry  point  (except  as  specified  in 
paragraph  (c)(1)  of  this  section)  every 
five  years.  Non-transient  non- 
community  water  systems  are  not 
eligible  for  reduced  monitoring 
frequency. 

(3)  Community  water  systems  must 
sample  water  for  lead  and  copper  in  at 
least  one  sample  per  entry  point  as 
follows: 


System  size  (persons  served) 


>500 

^500  using  ground  water 

>500    using   surface   water 

combination    of    surface 

and  ground  water 


Minimum  # 

Samples  per 

Entry  Point/ 

Monitoring 

Period 


1/Year. 

1/Year. 
or  a  j  l/Ouarter, 
water 


(4)  For  community  water  systems,  if 
no  violation  of  the  MCL  has  occurred 
within  the  most  recent  2  years  of 
monitoring,  the  State  may  reduce  the 
monitoring  frequency  to  no  less  than  the 
following: 


System  size  (persons 
served) 


Minimum  number 

samples/entry  point/ 

monitoring  period 


I 

>500 1/year,  every  5  years. 

>500  using  ground  water..]  1/year,  every  5  years. 

>500  using  surface  i  1 /quarter  for  lyear. 


water  or  a  combination 
of  surface  water  and 
ground  water. 


every  5  years. 


(5)  If  the  result  of  an  analysis 
performed  under  paragraph  (c)  of  this 
section  indicates  that  the  level  of  copper 
or  lead  at  any  sampling  point  exceeds 
the  MCL  specified  in  §  141.82(a)  of  this 
part,  the  State  may  allow  the  system  to 
obtain  and  analyze  one  additional 


sample  at  the  same  sampling  point 
within  2  weeks  of  the  original  sample. 

(6)  When  the  only  analysis,  or  the 
average  of  the  two  analyses,  as 
appropriate,  made  pursuant  to 
paragraph  (c)(5)  of  this  section  exceeds 
the  MCL  at  any  sampling  point,  the 
system  is  in  violation  of  the  MCL  and 
must  notify  the  State  pursuant  to 
§  141.31  of  this  part  and  give  notice  to 
the  public  pursuant  fo  §  141.32  of  this 
part.  The  system  must  perform 
increased  monitoring  at  this  sampling 
point  at  a  frequency  determined  by  the 
Stale  until:  (i)  The  MCL  has  not  been 
exceeded  in  two  successive  monitoring 
periods  of  the  increased  monitoring 
program;  or  (ii)  a  monitoring  schedule 
imposed  as  a  condition  of  a  variance, 
exemption,  or  enforcement  action 
becomes  effective. 

(d)  Monitoring  provisions  for 
corrosion  control  treatment  technique 
requirements  for  community  water 
systems. — (1)  Materials  evaluation  and 
identification  of  sampling  group,  (i)  By 
the  applicable  data  specified  in 
paragraph  (b)  of  this  section,  each 
community  water  system  must  complete 
a  materials  evaluation  in  the  community 
adequate  to  identify  a  group  of 
residences  from  which  samples  required 
by  this  section  must  be  taken.  Systems 
are  to  select  single-family  houses, 
except  that  they  may  include 
apartments  and  other  multiple-family 
housing  where  such  housing  constitutes 
more  than  20  percent  of  the  housing 
served  by  the  community.  This  group  of 
residences  must  be  served  by  the  ends 
of  the  distribution  system  and  have 
plum.bing  systems  that  either  contain 
lead  solder  that  is  less  than  5  years  old 
or  have  lead  service  connections  or 
interior  lead  pipes.  To  the  extent 
possible,  the  group  of  residences  shall 
have  an  equal  number  of  residences 
from  each  of  these  two  categories.  To 
identify  these  residences,  systems  must 
use  the  information  collected  by 
pursuant  to  §  141.42(d)  of  this  part.  As 
necessary,  systems  must  also  review  the 
following: 

(A)  Plumbing  codes,  permits,  and 
records  in  the  files  of  the  community 
building  department  that  indicate  the 
plumbing  materials  installed  within 
residences; 

(B)  Inspections  and  records  of  the 
distribution  system  that  indicate  the 
material  composition  of  the  distribution 
lines,  service  lines,  and  connections; 

(C)  Existing  water  quality  information, 
including  results  of  prior  analyses  of 
water  in  the  system  or  individual 
residences,  indicating  residences  in 
which  the  lead  level  of  the  water  may  be 
of  concern;  and 
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(D)  Design  plans  of  the  distribution 
system  indicatiDg  residences  that  are 
served  by  the  ends  of  the  distribution 
system. 

(ii)  The  number  of  residences  in  the 
sampling  group  most  be  no  less  than  50 
percent  ^eater  than  the  number  of 
sample  points  required  for  compliance 
with  this  section.  If,  based  on  the 
materials  evaluation,  a  community 
water  system  cannot  identify  a 
sufficient  number  of  residences  with  the 
specified  characteristics,  the  sjrstem 
must  denuinstrate  this  to  the  State  by: 

(A)  Submitting  a  report  on  the 
materials  evaluation  documenting  that 
lead  pipe  was  never  used  for  service 
lines,  gooaenecks,  pigtails,  or  interior 
plumbing  pipes  or  that  all  such  plumbing 
has  been  replaced,  in  those  portions  of 
the  community  that  are  served  by  the 
ends  of  the  distribution  system;  and/or 

(B)  Demonstrating  that  the  community 
has  had  in  effect  and  successfully 
enforced  for  a  minimum  of  five  years  a 
ban  on  lead  solder  use  or  that  no  lead 
solder  was  used  in  the  construction  of 
residences  in  those  portions  of  the 
community  served  by  the  ends  of  the 
distribution  system. 

(iii)  A  system  that  meets  either  of  the 
conditions  in  paragraph  (d){l)(ii)  of  this 
section  must  add  to  the  sampling  group, 
as  appropriate,  depending  upon  which 
of  the  conditions  in  paragraph  (d)(l)(ii) 
of  this  section  is  met.  residences  located 
elsewhere  within  the  distribution  system 
that  either: 

(A)  Are  served  by  lead  service 
connections:  or 

(B)  Contain  lead  solder  that  is  less 
than  five  years  old.  If  the  community 
water  system  still  cannot  establish  a 
sampling  group  sufficiently  large  to  meet 
the  monitoring  requirements  of  this 
section,  the  system  must  add  to  the 
sampling  group  the  number  of 
residences  with  lead  solder  served  by 
the  ends  of  the  distribution  system, 
irrespective  of  the  lead  content  of  the 
system  and  the  age  of  lead  solder  in 
plumbing  of  the  residences,  that  will 
increase  the  size  of  the  sampling  group 
sufficiently  to  meet  the  monitoring 
requirements  of  this  section. 

(iv)  States  may  disapprove  proposed 
monitoring  plans.  Systems  with 
disapproved  plans  must  revise  the  plans 
and  obtain  State  approval  before 
monitoring  commences.  A  system  with  a 
disapproved  monitoring  plan  i.s  in 
violation  of  this  section  until  the  State 
approves  a  revised  plan. 

(2)  Sample  collection.  Communny 
water  systems  must  obtain  a  one-liter 
sample  of  water  from  the  cold-w^ter 
kitchen  tap  of  each  residence  monitored 
in  the  sampling  group  each  monitoring 
period.  In  residences  selected  because 


they  have  new  lead  solder,  the  system 
must  collect  a  morning  first  draw 
sample.  In  residences  selected  because 
they  have  lead  service  connections,  the 
system  must  collect  a  service  connection 
sample.  The  service  connection  sample 
consists  of  a  sample  from: 

(i)  The  tap  after  the  morning  first  draw 
water  changes  temperature; 

(ii)  The  tap  after  flushing  the  water  in 
the  household  plumbing  (calculated 
based  on  pipe  diameter  and  length  to 
the  tap  from  the  connection);  or 

(iii)  Directly  from  the  service  line 
itself. 

In  residences  with  both  new  lead  solder 
and  a  lead  service  connection,  the 
system  may  take  a  morning  first  draw 
sample  and  a  service  connection  sample 
and  count  it  as  two  residences  in  its 
pool.  Systems  must  take  subsequent 
samples  from  the  same  residences  that 
were  sampled  during  the  initial 
monitoring  period,  except  that,  to  the 
extent  this  is  not  possible,  systems  may, 
with  State  concurrence,  take  a  sample 
from  another  residence  remaining  in  the 
sampling  group  with  the  same 
characteristics  as  the  initial  site. 
Systems  collecting  only  one  set  of 
samples  annually  must  collect  all 
samples  during  the  months  of  July, 
August,  or  September. 

(3)  Frequency  of  monitoring.  By  the 
applicable  date  specified  in  paragraph 
(b)  of  this  section,  each  community 
water  system  must  begin  monitoring  Ln 
accordance  with  paragraph  (a)  of  this 
section  to  determine  whether  its  water 
meets  the  no-action  levels  specified  in 
§  141.83(b)(1)  of  this  part.  Community 
wafer  systems  must  monitor  the 
sampling  group  at  the  following 
minimum  frequency: 


System  size  (persons 
served) 

Minmum  rumber 

samples/  monitonng 

period 

>  100.000 

50/Quaner 

10,001  to  10O.0OO 

30 /Quarter 

3,301  to  10.000 

20/Quarter 

500  to  3,300 

10/ Year.  Every  Other 

Year. 
lO/Year.  Every  Five 

Years. 

<500 

(4)  Reduced  frequency  of  monitoring. 
If,  throughout  the  most  recent  four 
quarters,  a  community  water  system 
serving  more  than  3,300  persons  has  met 
the  no-action  levels  specified  in 
§  141.83(b)(1)  of  this  pari  or  has  not 
departed  from  the  operating  parameters 
specified  by  the  State  after 
implementation  of  a  State-approved 
treatment  plan  under  §  141.84  of  this 
part,  the  State  may  reduce  the 
monitoring  frequency  required  by  this 


section  to  no  less  than  the  following 
minimum  frequency: 


System  size  (persons 
served) 


>  100,000 

10,001  to  loaooo. 

3.301  to  10,000 


MirHmum  number 

samples  per  mortitoring 

penod 


so/Year 
30/Year. 
20/ Year. 


_L 


(5)  Systems  monitoring  once  per  year 
under  this  schedule  must  do  so  during 
the  months  of  July,  August,  or 
September. 

(e)  Monitoring  provisions  for 
corrosion  control  treatment  technique 
requirements  for  non-transient  nun- 
community  water  systems. — (1) 
Identification  of  sampling  group.  By  the 
applicable  date  specified  in  paragraph 
(b)  of  this  section,  each  nontransient 
non-community  water  system  must 
identify  all  buildings  served  by  the 
system.  Such  buildings  will  comprise  the 
sampling  group. 

(2)  Sample  collection.  Non-transient 
non-community  water  systems  must 
obtain  a  one-bter  morning  first  draw 
sample  from  the  tap  or  a  service 
connection  sample  (if  the  building  has  a 
lead  service  connection)  in  each 
building  typically  used  to  draw  water 
for  human  consumption.  The  service 
connection  samples  may  be  drawn  by 
any  of  the  three  methods  specified  in 
paragraph  {d)(2)  of  this  section.  At  least 
one  sample  must  be  taken  from  every 
building  in  the  sampling  group  each 
monitoring  period. 

(3)  Frequency  of  monitoring.  By  the 
applicable  date  specified  in  paragraph 
(b)  of  this  section,  each  non-transient 
non-community  water  system  must 
begin  monitoring  in  accordance  with 
paragraph  (a)  of  this  section  to 
determine  whether  its  water  meet.s  the 
no-action  levels  specified  in 
§141.83(b)(l)  of  this  part.  Non-transient 
non-community  water  systems  must 
monitor  the  sampling  group  at  least 
annually,  during  the  months  of  July. 
August,  or  September. 

(4)  Reduced  frequency  of  monitoring. 
Non-transient  non-community  water 
systems  are  not  eligible  for  reduced 
monitoring  frequency. 

(f)  Only  samples  collected  in 
compliance  with  section  i41.86(d)(l)(i) 
of  this  part  can  be  used  to  determine 
whether  no-action  levels  described  in 
§  141.83  of  this  part  have  been  met. 

§  141.87    Rtporting  and  recordkeeping. 

(a)  All  systems  that  serve  more  than 
500  persons  must  report  to  the  State  the 
results  of  all  monitoring  required  by  this 
subpart  within  10  days  of  the  end  of 
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each  calendar  quarter  the  system  is  in 
operation  for  any  period  of  time. 
Systems  that  serve  500  or  fewer  persons 
must  report  such  results  to  the  State 
within  10  days  of  the  end  of  each 
calendar  year  such  system  is  in 
operation  for  any  period  of  time.  All 
systems  must  certify  that  the 
information  submitted  under  this  section 
is  accurate.  To  the  extent  systems 
perform  more  monitoring  in 
conformance  with  §  141.86(a)  of  this  part 
than  required  under  §  141.86  of  this 
subpart,  systems  must  include  the 
results  of  the  additional  monitoring  in 
their  reports  to  the  State. 

(b)  Repturtiz^  under  this  secticMi  must 
include  the  identification  and  location  of 
samplini;  sites  monitored  under 

§  141.86(d]  of  this  part  and,  the  first  time 
a  site  is  sampled,  the  rationale  for 
choosing  the  site. 

(c)  Systems  operating  under  a  State 
approved  treatment  plan  to  install  or 
improve  corrosion  control  must, 
according  to  a  schedule  established  by 
the  State  in  the  treatment  plan,  report  to 
the  State  the  system's  progress  in 
completing  the  treatment  plan's  interim 
steps  (see  §l«.84(a)(2)  of  this  part). 

(d)  Systems  operating  under  an 
approved  treatment  plan  containing  a 
public  education  program  must  detail 
the  system's  progress  in  completing  the 
public  education  program  requirements 
in  the  reports  submitted  to  the  State 
under  paragraph  (c)  of  this  section,  this 
report  must  include.  As  specified  in 

§  141.85(f)  of  this  part,  this  report  must 
include  data  to  the  State  that  indicate 
that,  as  a  result  of  the  public  education 
program,  the  users'  knowledge  about 
lead  in  drinking  water  enables  them  to 
alter  voluntarily  their  water  use  patterns 
to  reduce  consumption  of  lead- 
contaminated  water. 

(e)  EPA  may  require  a  system  to 
establish  and  maintain  such  records, 
reports,  or  information  as  the 
Administrator  deems  necessary  to 
determine  whether  the  system  has  acted 
or  is  acting  in  compliance  with  this 
subpart. 

PART  142— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 

1.  The  authority  for  Part  142  continues 
to  read  as  follows: 

Authority:  42  U.S.C.  300g-2.  300g-3,  300g-4, 
300g-5,  300g-6,  300J-4,  and  300J-9. 

2.  Section  142.14  is  amended  by 
revising  paragraphs  (a)(l)(iii)  and  {d)(2), 
reserving  paragraphs  (d)(4),  (5),  and  (6), 
adding  paragraphs  (d)(7),  (d)(8),  (d)(9), 
and  (d)(10]  to  read  as  follows: 


§  1 42. 1 4    Records  kept  by  States. 

(a)  *  •  * 

(1)  *  *  * 

(iii)  The  analytical  results,  set  forth  in 
a  form  that  makes  possible  comparison 
with  the  limits  specified  in  §§  141.14, 
§141.71.  §141.72,  §141.73,  §  141.82,  and 
no-actions  levels  in  §  141.83  of  this 
chapter. 

*  *  «  4  * 

(d)  *  *  * 

***** 

(2)  Records  of  any  State  approvals, 
including  approvals  of  treatment  plans 
required  by  §  141.83  of  this  chapter,  and 
the  grounds  for  such  approvals: 

(3)  *  *  * 

(4)  [ReservedMS) 

(7)  Records  of  any  reductions  in 
monitoring  frequency  authorized  by 
§  141.86(c)(4)  or  §  141.86(d)(4)  of  this 
chapter,  specifying  the  new  frequency; 

(8)  Records  of  any  requirements  to 
perform  increased  monitoring,  as 
required  by  9  141.86(c)(6)  the  frequency 
of  such  monitoring; 

(9)  Records  of  any  determination 
under  §  141.84  of  this  chapter  that  a 
system  has  minimized  the  corrosivity  of 
its  water,  the  evidence  supporting  this 
determination,  and  the  final  approved 
operating  parameters. 

(10)  Records  of  a  system's  evaluation 
of  its  public  education  program,  as 
required  by  §  141.85(f)  of  this  chapter, 
and  of  any  State  determination  that  the 
system  must  modify  subsequent  public 
education  efforts. 

3.  Section  142.15  is  amended  by 
reserving  paragraphs  (b)  (3)  and  (4)  and 
adding  paragraphs  (b)(5),  (b)(6),  (b)(7), 
(b)(8l.  (b)(9),  (b)(10).  and  (b)(ll)  to  read 
as  follows: 

§  1 42. 1 5    Reports  by  States. 

***** 

(b)  *  *  * 

***** 

(3)— (4)  [Reserved.] 

***** 

(5)  A  list,  including  system 
identification  numbers,  of  systems  that 
have  been  authorized  to  reduce  their 
monitoring  frequencies  in  accordance 
with  §  141.86(c)(4)  and/or  §  141.86(d)(4) 
of  this  chapter  and  the  new  monitoring 
frequencies; 

(6)  a  list,  including  system 
identification  numbers,  of  systems  that 
are  required  to  perform  increased 
monitoring  under  §  141.86(c)(6)  of  this 
chapter  and  the  new  monitoring 
frequency. 

(7)  A  list,  including  system 
identification  numbers,  of  systems  that 
have  demonstrated  to  the  State  that  an 
insufficient  number  of  residences  were 


available  for  sampling,  as  specificed  by 
§  141.86(d)(1)  of  this  chapter; 

(8)  A  list,  including  system 
identification  numbers,  of  systems  that 
exceed  one  or  more  no-action  levels  and 
the  level(s)  exceeded. 

(9)  A  list,  including  the  system 
identification  numbers,  of  systems 
serving  3,300  or  more  persons  that  have 
received  State  approval  for  their 
treatment  plans,  as  specified  in  §  141.84 
of  this  chapter  and  a  list,  including 
system  identification  numbers,  of  the 
system  serving  fewer  than  3,300  persons 
which  have  received  treatment  plans 
from  the  State,  or  have  recevied  State 
approval  for  treatment  plans  submitted 
by  the  system; 

(10)  A  list,  including  system 
identification  numbers,  of  systems  that 
have  demonstrated  that  they  have 
minimized  the  corrosivity  of  their  water 
as  required  by  §  141.84  of  this  chapter. 
The  report  must  also  contain  for  each 
system  the  new  operating  parameters 
with  which  the  system  must  comply. 

(11)  A  report  of  the  results  of  the 
evaluations  of  public  education 
programs  required  by  §  141.a5{f)  of  this 
chapter  and  of  any  State  determination 
that  the  system  must  modify  subsequent 
public  education  efforts. 

4.  Section  142.17  is  added  to  read  as 
follows: 

§  1 42. 1 7    Special  primacy  requirements. 

(a)— (b)  (Reserved.) 

(c)  Special  pnmacy  requirements  for 
States  to  adopt  40  CFR  Part  141.  Subpart 
I,  Contra/  of  Lead  and  Copper.  An 
application  for  approval  of  a  State 
program  revision  that  adopts  40  CFR 
Part  141,  Subpart  I,  Control  of  Lead  and 
Copper,  must  contain: 

(1)  The  text  of  the  State  statute  or 
regulations  containing  the  procedures  or 
criteria  for  determining  increased 
monitoring  frequency  (in  accordance 
with  §  141.86(c)(4)  and/or  §  141.86(d)(4) 
of  this  chapter)  including  a  procedure 
for  notifying  the  system  of  the  new 
monitoring  requirements. 

(2J  The  text  of  the  State  statute  or 
regulations  requiring  community  water 
systems  to  conduct  a  materials 
evaluation  and  specifying  the 
procedures  for  demonstrating  to  the 
State  that  sufficient  residence  with  the 
required  characteristics  are  not 
available  (in  accordance  with 
§  141.86(d)(1)  of  this  chapter).  The 
regulations  shall  include  the  criteria  the 
State  will  use  to  evaluate  the  community 
water  system's  demonstration.  Such 
criteria  must  be  the  same  or  more 
stringent  than  those  specified  in 
§  141.86(d)(1)  of  this  chapter. 
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(3)  The  text  of  the  State  statute  or 
regulations  specifying  enforceable 
design  and  operating  criteria  for 
treatment  techniques  designed  to  control 
the  corrosivity  of  water.  These 
techniques  include  pH  adjustment, 
alkalinity  adjustment,  and  the  addition 
of  corrosion  inhibitors.  In  addition,  the 
regulations  must  contain  a  procedure 
(e.g.,  a  permit  or  certification  system)  to 
ensure  that  the  design  and  operating 
criteria  are  met  on  a  continuous  basis. 

(4)  The  text  of  the  State  statute  or 
regulations  specifying  the  procedures 
and  criteria  the  State  will  use  to 
evaluate  and  approve  a  treatment  plan 
submitted  for  approval  by  systems 
serving  more  than  3,300  persons  (in 
accordance  with  S  141.84  of  this 
chapter);  the  criteria  the  State  will  use  to 
determine  that  corrosivity  has  been 
minimized  (including  the  data  the 
system  must  submit  to  show  that  water 
corrosivity  has  been  minimized)  and 
select  approved  operating  parameters 
and  a  method  for  informing  the  system 
of  its  approved  operating  parameters. 

(5)  Text  of  the  State  statute  or 
regulations  specifying  procedures  and 
criteria  the  State  will  use  to  issue  or 
approve  treatment  plans  for  systems 
serving  3,300  or  fewer  persons,  including 
procedures  the  system  must  follow  to 
request  a  plan,  the  criteria  the  state  will 
use  to  determine  that  corrosivity  has 
been  minimized,  and  the  procedures  the 
State  will  use  to  inform  the  system  of  its 
new  operating  parameters. 

(6)  P>rocedures  and  criteria  the  State 
will  use  in  evaluating  the  data  submitted 
by  the  system  on  the  effectiveness  of  its 
public  education  program  and  in 
determining  if  the  system  must  modify 
subsequent  public  education  efforts. 

5.  A  new  §  142.63  is  added  to  read  as 
follows: 

§  142.63    Variances  from  ttie  maximum 
contaminant  levels  for  lead  and  copper. 

(a)  The  Administrator,  pursuant  to 
section  1415(a)(1)(A)  of  the  Act,  hereby 
identifies  the  following  as  the  best 
technology,  treatment  techniques,  or 
other  means  available  for  achieving 
compliance  with  the  maximum 
contaminant  levels  for  lead  and  copper: 
Coagulation/filtration;  ion  exchange; 
lime  softening;  reverse  osmosis. 

(b)  A  state  shall  require  community 
water  systems  and  non-transient,  non- 


community  water  systems  (hereinafter 
referred  to  as  "systems")  to  install  and/ 
or  use  any  treatment  method  identified 
in  paragraph  (a)  of  this  section  as  a 
condition  for  granting  a  variance.  If, 
after  the  system's  installation  of  the 
treatment  method,  the  system  cannot 
meet  the  requirements  of  §  141.82(a)  of 
this  chapter,  that  system  shall  not  be 
eligible  for  a  variance  under  the 
provisions  of  section  1415(a)(1)(A)  of  the 
Act  unless  the  system  demonstrates  to 
the  State  thai  lead  levels  or  copper 
levels,  as  appropriate,  would  not  pose 
an  unreasonable  risk  to  health. 

(c)  The  State  may  require  a  system  to 
provide  battled  water  or  poinf-of-use 
devices  or  other  means  as  a  condition  of 
granting  a  variance  from  the 
requirements  of  §  141.82(a)  of  this 
chapter  to  avoid  an  unreasonable  risk  to 
health. 

(d)  Systems  that  use  bottled  water  as 
a  condition  of  receiving  a  variance  from 
the  requirements  of  §141.82(a)  of  this 
chapter  must  meet  the  requirements  in 
either  paragraph  (d)(1)  or  (d)(2)  of  this 
section  in  addition  to  the  requirements 
in  paragraph  {d)(3)  of  this  section: 

(1)  The  State  must  require  and 
approve  a  monitoring  program  for 
bottled  water.  The  system  must  develop 
and  implement  a  monitoring  program 
that  provides  reasonable  assurances 
that  the  bottled  water  meets  all  MCLs. 
The  system  must  analyze  a 
representative  sample  of  the  bottled 
water  for  all  contaminants  for  which 
MCLS  are  promulgated  under  Part  141  of 
this  chapter  during  the  first  quarter  it 
supplies  the  bottled  water  to  the  public 
and  annually  thereafter.  The  system 
must  provide  results  of  the  monitoring 
program  to  the  State  annually. 

(2)  The  system  must  receive  a 
certification  from  the  provider  of  bottled 
water  that  the  bottled  water  supplied 
has  been  taken  from  an  "approved 
source"  as  defined  in  21  CFR  129.3(a); 
the  bottled  water  company  has 
conducted  monitoring  in  accordance 
with  21  CFR  129.80(g)(1)  through  (3);  and 
the  bottled  water  does  not  exceed  any 
MCLs  or  quality  limits  as  set  out  in  21 
CFR  103.35, 110,  and  129.  The  system 
shall  provide  the  certification  to  the 
State  the  first  quarter  after  it  supplies 
bottled  water  and  annually  thereafter. 


(3)  The  system  is  fully  responsible  for 
the  provision  of  sufficient  quantities  of 
bottled  water,  for  consumption  but  not 
washing  purposes,  to  every  customer  of 
the  system  via  door-to-door  bottled 
water  delivery. 

(e)  Systems  that  use  point-of-use 
devices  as  a  condition  for  obtaining  a 
variance  from  the  MCLs  for  lead  or 
copper  must  meet  the  following 
requirements: 

(1)  It  is  the  responsibility  of  the 
system  to  operate  and  maintain  the 
point-of-use  treatment  device. 

(2)  The  system  must  develop  a 
monitoring  plan  and  obtain  State 
approval  for  the  plan  before  point-of-usfc 
devices  are  installed  for  compliance. 
This  monitoring  plan  must  provide 
health  protection  at  least  equivalent  to  a 
monitoring  plan  for  central  water 
treatment. 

(3)  The  system  must  properly  apply 
effective  technology  under  a  plan 
approved  by  the  State  and  must 
maintain  the  microbiological  safety  of 
the  water. 

(4)  The  system  must  meet  all  State 
requirements  regarding  adequate 
certification  of  performance,  field 
testing,  and,  if  not  included  in  the 
certification  process,  a  rigorous 
engineering  design  review  of  the  point- 
of-use  devices. 

(5)  The  design  and  application  of  the 
point-of-use  devices  must  consider  the 
tendency  for  increases  in  heterotrophic 
bacteria  concentrations  in  water  treated 
with  activiated  carbon.  It  may  be 
necessary  to  use  frequent  backwashing, 
post-contactor  disinfection,  and 
heterotrophic  plate  count  monitoring  to 
ensure  that  the  microbiological  safety  of 
the  water  is  not  compromised.  The 
system  must  obtain  any  necessary  right- 
of-entry  to  enable  the  State  and  EPA  to 
inspect  point-of-use  devices. 

(6)  The  system  must  protect  all  users. 
Every  building  connected  to  the  system 
must  have  a  point-of-use  device 
installed,  maintained,  and  adequately 
monitored.  The  system  must  subject 
every  building  to  treatment  and 
monitoring,  and  must  ensure  that  the 
rights  and  responsibilities  of  the  system 
customer  convey  with  title  upon  sale  of 
property. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  74,  75,  76,  77,  237,  263, 
300,  356,  562, 630,  653,  and  762 

Education  Department  General 
Administrative  Regulations 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  Education  Department 
General  Administration  Regulations 
(EDGAR)  to  reduce  burden  by  deleting 
unnecessary  requirements  and 
provisions;  remove  sections  already 
contained  in  other  Department  of 
Education  (Department]  regulations; 
update  financial  reporting  requirements 
and  payment  methods  to  comply  with 
the  Treasury  Department's  mandate  to 
eliminate  the  Federal  Reserve  Bank 
letter-of-credit  and  reduce  dependence 
on  paper  checks;  and  include  provisions 
for  the  award  and  administration  of 
cooperative  agreements  under  31  U.S.C. 
Chapter  63.  The  Secretary  also  proposes 
to  add  regulations  making  financial  aid 
recipients  who  are  not  current  in  the 
repayment  of  debts  owed  to  the  Federal 
government  ineligible  for  discretionary 
grants  and  other  forms  of  assistance 
from  the  Department  of  Education. 

Certain  EDGAR  provisions  relating  to 
preapplications  would  be  transferred  to 
the  program  regulations  for  the  only 
program  which  currently  uses 
preapplications;  other  EDGAR 
provisions,  relating  to  State  complaint 
procedures,  would  be  transferred  to  the 
program  regulations  of  the  program  from 
which  they  were  derived  originally. 
Assistance  to  States  for  Education  of 
Handicapped  Children. 

Finally,  the  cost  principles  in  Part  74 
would  be  amended  in  order  to  ensure 
the  Department's  conformity  with  the 
requirements  of  the  revised  Office  of 
Management  and  Budget  (OMB) 
Circulars  A-21  and  A-110. 

DATES:  Comments  must  be  received  on 
or  before  November  16, 1988. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Mary  Hughes.  Grants  and 
Contracts  Service,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(Room  3122,  Regional  Office  Building 
No.  3),  Washington,  DC  20202. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Hughes.  Telephone:  (202)  732- 
7400. 

SUPPLEMENTARY  INFORMATION:  In  a 
continuing  effort  to  improve  the 
administration  of  Department  programs 
and  service  to  the  public,  and  in  order  to 
reduce  regulatory  burden,  the  Secretary 
has  identified  certain  provisions  of 
EDGAR  that  should  be  revised  or 
removed.  These  provisions  are  in 
addition  to  those  published  as  final 
regulations  in  the  Federal  Register  of 
July  24, 1987  (52  FR  27801). 

As  with  the  earlier  publication,  the 
Secretary  has  identified  opportunities  to 
remove  sections  that  are  obsolete  or  not 
required  by  law.  In  addition,  the 
Secretary  proposes  amendments  to 
reflect  the  most  efficient  and  cost- 
effective  method  of  making  payments  to 
grantees,  in  accordance  with  Treasury 
Circular  1075  (31  CFR  Part  205)  and  the 
Treasury  Department  mandate  to 
replace  letter  of  credit  and  Treasury 
check  payments  with  more  efficient 
electronic  funds  transfers.  The  Secretary 
also  proposes  to  make  changes  in  the 
financial  reporting  requirements  to 
reduce  burden  on  grantees. 

Finally,  the  Secretary,  recognizing  the 
increase  in  the  number  of  cooperative 
agreements  used  by  the  Department  and 
consistent  with  the  rulemaking 
requirements  of  the  General  Education 
Provisions  Act  (GEPA)  section  431, 
proposes  to  revise  sections  of  EDGAR  to 
establish  requirements  for  the  award 
and  use  of  cooperative  agreements 
under  31  U.S.C.  Chapter  63. 

The  Secretary  is  open  to  further 
suggestions  for  the  deregulation  of 
EDGAR  and  is  particularly  interested  in 
public  comment  on  the  award  and 
administration  of  cooperative 
agreements. 

The  specific  parts  and  sections 
proposed  for  revision  are  as  follows: 

Section  74.3 — ^The  Secretary  proposes 
to  continue  using  general  grant-making 
procedures  to  enter  into  cooperative 
agreements  rather  than  establish  an 
entirely  new  selection  process  for 
cooperative  agreements.  The  Secretary 
proposes  to  amend  the  definition  of 
"grant"  in  S  74.3  to  include,  specifically, 
cooperative  agreements  rather  than 
relying  on  the  fact  that  the  current 
definition  of  "grant"  covers  all  types  of 
assistance  relationships.  However,  the 
Secretary  believes  that  some  additional 
procedures  are  necessary  for  the 
adpijnistration  of  cooperative 
agreements.  Therefore,  the  Secretary 
proposes  to  add  requirements  for 
cooperative  agreements  in  appropriate 
places  throughout  the  regulations. 


Section  74.47 — The  Secretary 
proposes  to  amend  this  section  to  reflect 
the  codification  of  the 
Intergovernmental  Cooperation  Act  of 
1968  into  Title  31  of  the  U.S.  Code. 
Chapter  65.  and  to  reflect  amendments 
to  OMB  Circular  A-110  regarding 
income  on  advances  made  to  grantees. 
Under  the  amendments  to  the  Circular  a 
grantee,  other  than  a  State  as  defined  in 
31  U.S.C.  6501,  is  required  to  hold 
advances  in  an  interest-bearing  account. 
Any  interest  over  $100  per  year  must  be 
paid  to  the  Department.  The  exception 
in  §  74.47(b)  regarding  interest  earned 
by  States  does  not  apply  to  programs 
subject  to  section  487  of  the  Higher 
Education  Act  of  1965,  as  amended  (20 
U.S.C.  1094). 

Sections  74.73.  74.74.  74.75,  74.76. 
74.91,  74.93  and  74.96— The  Secretary 
proposes  to  revise  these  sections  to 
reflect  current  procedures  for  financial 
reporting  and  to  describe  the  most 
efficient  and  cost-effective  method  of 
making  payments  to  grantees,  in 
accordance  with  Treasury  Circular  1075 
(31  CFR  Part  205)  and  other  guidance 
provided  by  the  Treasury  Department. 
For  example,  the  amendment  to  §  74.91 
would  change  the  definition  of  "advance 
by  Treasury  check"  to  "advance"  to 
reflect  the  Secretary's  discretion  to 
make  advances  through  other  methods 
authorized  by  the  Treasury  Circular.  The 
current  regulations  do  not  fully  describe 
the  kind  of  payment  methods  the 
Secretary  may  use  to  implement  the 
requirements  of  the  Treasury  Circular. 

Section  74.94 — The  Secretary 
proposes  to  remove  this  section  because 
it  is  redundant  with  S  74.93  as  revised. 
Proposed  §  74.93  would  now  cover 
payment  methods  for  both  construction 
and  non-construction  grants. 

Section  74.172— The  Secretary 
proposes  to  revise  this  section  because 
it  is  outdated.  Currently,  educational 
institutions  follow  the  cost  principles 
found  in  EDGAR,  Part  74,  Appendix  D; 
these  cost  principles  implement  OMB 
Circular  A-21,  Cost  Principles  for 
Educational  Institutions.  However,  in 
1979  and  again  in  1982.  OMB  revised 
Circular  A-21.  The  Department  has  not 
yet  implemented  these  changes  in 
EDGAR.  Additionally.  OMB  revised 
Circular  A-21  on  June  9. 1986.  at  51  FR 
20908.  and  on  December  2, 1986.  at  51  FR 
43487.  to  establish  a  fixed  overhead 
allowance  for  the  administration  of 
federally  sponsored  grants  and 
contracts  at  educational  institutions. 
The  fixed  allowance  will  equal  3.6 
percent  of  modified  total  direct  costs, 
and  no  faculty  reporting  will  be  required 
to  support  the  allowance.  These 
regulations  amend  EDGAR  by  revising 
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Appendix  D  of  Part  74  to  include  the 
current  provisions  of  0MB  Circular  A- 
21.  These  changes  will  permit  the 
Department  to  ensure  consistency  with 
the  government-wide  requirements  of 
Circular  A-21. 

Section  74.174 — In  recent  years 
Congress  has  passed  laws  that  make 
for-profit  organizations  eligible  for 
grants  under  some  programs 
administered  by  the  Secretary.  The 
Department  has  no  regulations  that 
specify  what  cost  principles  apply  to 
these  organizations  when  they  receive 
grants.  Therefore,  the  Secretary 
proposes  to  apply  the  cost  principles  for 
commercial  organizations  when  the 
Secretary  makes  a  grant  to  a  for-profit 
organization.  These  principles  already 
apply,  under  the  Federal  Acquisition 
Regulations,  to  for-profit  organizations 
that  enter  into  contracts  with  the 
Federal  government  (48  CFR  Part  31]. 
The  underlying  principle  that  the 
Federal  government  should  pay  only  for 
costs  to  assist  a  grant  activity  is  not 
changed  simply  because  for-profit 
organizations  are  made  eligible.  Thus,  to 
ensure  that  the  Department  does  not  pay 
for  costs  that  inure  to  the  owners  of  a 
for-profit  grantee,  the  proposed 
regulations  would  provide  that  no  fee  or 
other  element  above  actual  costs  may  be 
paid  to  a  for-profit  organization  that 
receives  a  grant  from  the  Department. 

Section  74.175 — The  Secretary 
proposes  to  revise  this  section  to  update 
references  that  are  obsolete  due  to 
legislative  and  regulatory  changes. 

Sections  75.3  and  76.3 — The  Education 
Department  General  Administrative 
Regulations  in  34  CFR  Part  74  are 
referenced  in  each  set  of  applicable 
program  regulations.  Thus,  it  is 
unnecessary  to  include  the  reference 
again  in  Parts  75  and  76  of  EDGAR. 
Therefore,  the  Secretary  proposes  to 
remove  these  two  sections. 

Section  75.4 — The  Secretary  proposes 
to  revise  this  section  by  updating  the 
cross-reference  to  the  regulations  for 
contracts  that  will  appear  in  Title  48  of 
the  Code  of  Federal  Regulations. 

Sections  75.60  through  75.62— 
Consistent  with  the  requirements  of 
OMB  Circular  A-129,  Managing  Federal 
Credit  Programs,  dated  May  9, 1985,  the 
Secretary  proposes  to  add  regulations 
making  persons  who  are  not  current  in 
repaying  debts  owed  to  the  Federal 
government  ineligible  to  receive  a 
fellowship,  scholarship,  or  discretionary 
grant  from  the  Department.  In  order  to 
demonstrate  the  concern  of  the 
Secretary  regarding  the  need  for 
individuals  to  meet  their  responsibihties 
under  the  programs  of  this  Department, 
§  75.60  lists  the  current  ED  programs 
under  which  an  individual  might  owe  a 


debt  to  the  Department.  The  Department 
already  has  provisions  in  the  regulalions 
implementing  the  student  financial 
assistance  provisions  of  Title  IV  of  the 
Higher  Education  Act  of  1965  (Title  IV). 
as  amended,  that  prohibit  a  student 
whose  account  under  certain  Title  IV 
programs  is  not  current  from  receiving 
further  financial  assistance  from  the 
Department.  While  these  procedures  do 
not  fully  implement  Circular  A-129,  they 
do  reach  a  substantial  portion  of  the 
debt  owed  to  the  Department.  The 
requirement  for  eligibility  proposed  in 
§  75.60  would  increase  the  Department's 
ability  to  ensure  that  individuals  repay 
debts  incurred  under  those  Title  IV 
programs  and  the  other  programs  listed 
in  that  section.  The  Secretary  believes 
that  an  essential  condition  for  an 
individual  receiving  a  fellowship, 
scholarship,  or  discretionary  grant  is 
that  the  individual  keep  his  or  her 
account  current  as  required  under  prior 
loan  or  grant  conditions. 

This  Department  and  twenty-six  other 
agencies  have  published  final  and 
interim  final  Nonprocurement 
Debarment  and  Suspension  regulations. 
These  regulations  permit  debarment  of 
an  individual  or  organization  that  failed 
to  pay  a  single  substantial  debt,  or  a 
number  of  outstanding  debts,  owed  to 
any  Federal  agency  or  instrumentality, 
provided  the  debt  is  uncontested  by  the 
debtor  or,  if  contested,  provided  that  the 
debtor's  legal  and  administrative 
remedies  have  been  exhausted.  Thus, 
the  Department  does  not  intend  to  make 
awards  to  individuals  debarred  or 
suspended  under  Debarment  and 
Suspension  regulations. 

Section  75.61  requires  an  applicant  for 
a  fellowship,  scholarship,  or  direct  grant 
to  certify  that  he  or  she  is  eligible  under 
§  75.60,  and  not  debarred  or  suspended 
under  regulations  estabhshed  under 
Exective  Order  12549.  The  fact  that  an 
award  is  made  to  an  individual  who  has 
provided  a  certification  required  by 
§  75.61  does  not  mean  that  the  Secretary 
has  concluded  that  the  individual  is 
eligible  under  §  75.60.  If  an  individual  is 
not  current  in  repaying  debts  owed  to 
this  Department  or  any  other  Federal 
agency,  or  has  been  debarred  or 
suspended  by  this  Department  or  any 
other  Federal  agency,  and  fails  to  certify 
to  those  facts,  the  Secretary  may 
proceed  with  a  civil  action  to  recover 
the  funds  made  available  and  may  take 
other  legal  actions  aganst  the  individual. 

The  Secretary  directly  administers  a 
number  of  fellowship  and  scholarship 
programs  and  a  few  programs  where 
discretionary  grants  may  be  made  to 
individuals.  However,  not  all  fellowship 
and  scholarship  programs  are 
administered  directly  by  the  Secretary. 


In  some  cases  an  institution  of  higher 
education  may  make  fellowships.  Under 
other  programs,  a  State  or  State 
educational  Agency  may  make  awards 
after  receiving  funds  on  a  formula  or 
other  basis.  Sometimes  the  Secretary 
awards  a  grant  to  the  institution  or 
organization  making  the  awards:  in 
other  cases,  the  Secretary  enters  into  an 
agreement  with  the  institution  or 
organization.  Whatever  the  nature  of  the 
programs  involving  an  institution  of 
higher  education,  State  educational 
agency,  or  other  intermediate  entity, 
§  75.62  is  intended  to  apply  to  the  entity, 
imposing  minimal  requirements  to 
ensure  that  a  fellowship  or  scholarship 
is  not  provided  to  an  individual  who 
fails  to  keep  his  or  her  prior 
commitments.  Section  75.62  requires  that 
an  entity  to  which  the  section  applies 
obtain  a  certification  from  each 
individual  who  applies  for  a  fellowship 
or  scholarship.  The  certification,  made 
under  penalty  of  perjury,  would  state 
that  the  individual  is  eligible  under 
§  75.60,  and  not  debarred  or  suspended 
under  regulations  established  under 
Executive  Order  12549.  If  an  applicant 
failed  to  provide  the  certification  or  the 
entity  is  informed  by  the  Secretary  that 
the  applicant  is  ineligible,  the  entity 
would  be  prohibited  from  giving  the 
applicant  a  fellowship  or  scholarship. 
Section  75.62  also  permits  the  Secretary 
to  require  that  an  entity  subject  to 
§  75.62  submit  a  list  of  proposed  or 
actual  fellowship  or  scholarship 
recipients  to  the  Secretary  so  the 
Secretary  may  verify  the  eligibility  of 
these  individuals.  If  the  Secretary 
determines  that  an  individual  has 
provided  a  false  certification,  the 
Secretary  may  take  appropriate  legal 
action,  including  recovery  of  any  funds 
made  available  to  the  individual. 

The  Secretary  is  interc.?icd  in 
receiving  comments  on  whether  the 
Secretary  should  also  apply  the  §  75.60 
eligibility  provisions  to  programs  where 
the  Secretary  or  an  intermediate  entity 
provides  stipends  to  individuals. 

Finally,  as  a  technical  matter,  the 
Secretary  intends  to  have  these 
regulations  apply  to  all  fellowship  and 
scholarship  programs  of  the  Department. 
However,  some  of  the  fellowship  and 
scholarship  programs  do  not  apply  Part 
75  to  the  program.  Therefore,  the 
Secretary  is  proposing  in  this  document 
to  amend  the  program  regulations  of 
those  programs  that  do  not  apply  Part  75 
to  include  a  direct  reference  to  these 
proposed  new  sections.  The  program 
regulations  that  are  being  amended  for 
this  purpose  are  the  Chrisfa  McAuliffe 
Fellowship  Program  (Part  237),  the 
Indian  Fellowship  Program  (Part  263), 
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Handicapped  Research;  Research 
Fellowships  (Part  356),  Bilingual 
Education:  Fellowship  Program  (Part 
562),  the  Paul  Douglas  Teacher 
Scholarship  Program  (Part  653),  and  the 
Office  of  Educational  Research  and 
Improvement  Fellows  Program  (Part 
762). 

Section  75.105(c) — The  Secretary 
proposes  to  revise  this  section  by  adding 
language  to  paragraph  (c)(3)  that 
clarifies  how  the  competitive  process 
works  when  the  Secretary  announces 
absolute  preference  priorities. 

Sections  75.107.  75.108,  75.110.  75.111. 
75.113.  75.114.  75.115,  75.116.  and  the 
note  foilovying  S  75.118 — The  Secretary 
proposes  to  remove  these  sections  as 
burdensome  and  unnecessary.  Section 
75.110  is  proposed  for  removal  because 
it  dupUcates  provisions  in  standard 
forms  required  by  0MB.  Sections  75.111 
and  75.113-75.116  are  proposed  for 
removal  because  they  require  applicants 
under  direct  formula  grant  programs  to 
provide  information  not  essential  to 
determine  funding  under  a  formula  grant 
program.  OMB  circulars  and  regulations 
of  OMB  under  the  Paperwork  Reduction 
Act  of  1980  limit  a  Federal  agency  to 
collecting  only  that  information  which 
has  practical  utility  to  the  agency  in 
carrying  out  one  of  its  functions  or 
which  is  required  by  law.  See  5  CFR 
1320.4  (b)  and  (c).  Sections  75.107  and 
75.108  are  proposed  for  removal  as 
technical  conforming  amendments.  The 
note  following  §  75.118  is  proposed  for 
removal  because  it  contains  a  list  of 
sections  which  are  outdated. 

Sections  75.130  through  75.134— The 
Secretary  proposes  to  remove  these 
sections,  which  cover  how  the  Secretary 
treats  preapplications,  and  to  place 
them  in  the  program  regulations  of  the 
program  to  which  they  now  apply — the 
Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE). 

Sections  75.150  through  75.154— The 
Secretary  proposes  to  remove  these 
sections  as  unnecessary  because,  at  this 
time,  there  is  no  Department  program 
that  contains  a  requirement  that  a  State 
must  approve  applications  submitted  to 
the  program. 

Section  75.155 — Under  Executive 
Order  12372,  the  Department  has 
estabbshed  regulations  in  Part  79  that 
allow  States  to  comment  on  Department 
programs  and  activities.  Sections  75.156- 
75.158,  which  pre-date  the  Executive 
Order,  also  provided  a  procedure  for 
States  to  comment  on  Department 
programs.  The  procedure  was  designed 
for  use  by  Department  programs  that 
required  State  input  either  by  statute  or 
by  regulation.  The  Secretary  proposes  to 
revise  §  75.155  to  hmit  the  applicability 
of  §  §  75.156-75.158  to  those  programs 


that  require  State  input  by  statute,  and 
to  add  a  cross-reference  regarding  34 
CFR  Part  79. 

Section  75.160 — The  Secretary 
proposes  to  remove  this  section  as  a 
conforming  amendment  to  the  removal 
jf  §  §  75.151  and  75.153. 

Section  75.200— The  Federal  Grant 
and  Cooperative  Act,  now  codified  in 
Title  31  of  the  U.S.  Code,  sections  6301- 
6309,  authorizes  the  use  of  cooperative 
agreements.  At  the  time  EDGAR  was 
written,  cooperative  agreements  were 
not  widely  used  by  the  Department,  but 
since  then  the  number  of  program 
requests  for  using  this  award  instrument 
has  increased  significantly.  The 
proposed  change  to  §  75.200  implements 
the  standards  in  the  Act  and  OMB 
guidance,  43  FR  36860,  August  18, 1978. 

Under  the  revised  §  75.200,  the 
Secretary  may  decide  to  use  a 
cooperative  agreement  if  the 
Department  will  be  substantially 
involved  in  the  administration  of  a 
particular  assistance  project.  The  key 
factor  is  whether  the  Secretary  can 
expect  agency  collaboration  or 
participation  in  the  management  of  the 
project. 

Section  75.216— The  Secretary 
proposes  to  revise  this  section  so  the 
Department  no  longer  must  return 
applications  that  are  not  evaluated 
under  §  75.217  or  §  75.219.  The  change 
will  reduce  the  cost  to  the  Department  of 
managing  grant  competitions.  The 
provision  in  paragraph  (b)  of  this 
section,  under  which  the  Secretary 
informs  an  applicant  that  its  application 
has  not  been  evaluated,  is  proposed  for 
consolidation  with  §75.218  which 
provides  for  notice  to  unfunded 
applicants. 

Section  75.218— The  Secretary 
proposes  to  change  the  requirement  in 
this  section  that  the  Department  explain 
reasons  why  an  applicant  was  not 
selected  after  evaluation  of  its 
application.  The  Secretary  currently 
sends  a  general  letter  if  an  applicant  is 
not  selected  and  provides  a  detailed 
letter  upon  the  request  of  the  applicant. 
The  Secretary  will  continue  to  provide 
detailed  information  to  applicants  upon 
their  request  for  that  information.  This 
policy  would  also  apply  to  apphcations 
that  are  not  evaluated  under  §  75.21R 

Section  75.233 — This  section  describes 
the  factors  the  Secretary  uses  to  set  the 
amount  of  a  grant.  The  Secretary 
proposes  to  make  a  technical  revision  to 
this  section  by  clarifying  that  the 
Federal  share  of  allowable  costs  is 
subject  to  any  applicable  matching  or 
cost-sharing  requirements. 

Section  75.234— The  Secretary 
proposes  to  revise  this  section,  which 
describes  conditions  for  making  a  grant. 


to  include  conditions  required  for  a  high 
risk  grantee,  or  the  explicit  nature  of 
Federal  involvement  in  a  cooperative 
agreement. 

Section  75.235— The  Secretary 
proposes  to  revise  paragraph  (b)  of  this 
section  to  clarify  that  the  Secretary 
includes  in  an  award  document  any 
conditions  as  necessary  under  specific 
program  authority  or  to  implement  high 
risk  or  cooperative  agreement 
requirements. 

Section  75.253 — The  Secretary 
proposes  to  clarify  and  strengthen  the 
criteria  for  making  continuation  awards 
for  multi-year  projects.  The  current 
regulations,  among  other  criteria,  require 
the  Secretary  to  be  "satisfied  that  the 
grantee  will  satisfactorily  complete  the 
budget  period  that  is  about  to  end."  The 
Secretary  strongly  believes  that 
recipients  of  Federal  grants  should  be 
accountable  for  making  effective  use  of 
the  funds  they  receive,  just  as  local 
school  districts  should  be  accountable 
for  the  effectiveness  of  the  education 
they  provide.  The  proposed  regulations 
would  require  that  a  grantee  either  (1) 
be  making  substantial  progress  toward 
meeting  the  objectives  of  its  project,  or 
(2)  have  obtained  approval  of  changes  in 
its  project,  at  no  additional  cost  to  the 
Federal  Government,  that  enable  the 
grantee  to  meet  those  objectives  in 
succeeding  budget  periods.  Whether  to 
approve  any  such  proposed  changes 
would  be  at  the  discretion  of  the 
Secretary.  This  revised  provision  should 
ensure  that  projects  continued  in 
subsequent  budget  periods  will  be 
successful  in  meeting  the  goals  of  the 
affected  Federal  programs. 

Sections  75.253  and  75.261— The 
Secretary  proposes  to  revise  these 
sections  to  describe  more  fully  the 
situations  in  which  the  Secretary  has 
discretion  to  extend  budget  periods  and 
project  periods.  Under  §  75.703,  a 
grantee  may  only  obligate  funds  during 
the  grant  period.  That  period  includes 
one  or  more  approved  budget  periods 
within  an  authorized  project  period. 
However,  if  a  grantee  fails  to  receive  a 
continuation  award,  the  grant  period 
ends  with  the  last  funded  budget  period. 
Thus,  the  grantee,  in  many  cases,  will 
not  have  obligated  funds  during  that  last 
budget  period  to  prepare  a  final 
evaluation  of  the  grant  or  to  prepare 
closeout  reports.  The  amendment  to 
§  75.253  would  permit  the  grantee  to 
obligate  funds  for  these  purposes  during 
an  extension  of  the  last  budget  period. 

This  section  is  also  amended  to  clarify 
the  procedures  the  Secretary  uses  to 
make  a  continuation  award.  Section 
75.261  is  proposed  for  amendment  to 
make  clear  the  Secretary's  discretion  to 
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extend  project  periods  in  cases  where 
the  need  for  the  extension  is  not 
predicated  on  facts  pertinent  solely  to 
an  individual  grantee.  For  example. 
Congress  may  not  authorize  funds  for  a 
particular  program  until  sometime  after 
the  start  of  the  fiscal  year.  In  such  a 
case,  a  group  of  grantees  might  have  to 
delay  the  start  of  a  project  or  cease 
operations  temporarily,  delaying  the 
expected  completion  date  for  the  grants. 
In  this  case,  the  Secretary  may  decide  to 
extend  the  project  periods  of  these 
projects  without  receiving  an  individual 
request  from  each  grantee. 

Section  75.262— This  section  is  added 
to  specify  the  Secretary's  authority  to 
convert  a  grant  to  a  cooperative 
agreement,  or  to  convert  a  cooperative 
agreement  to  a  grant,  after  considering 
the  necessity  to  do  so.  The  decision  to 
make  a  change  in  the  type  of  award 
would  be  made  after  considering  the 
factors  in  proposed  1 75.200(b)  (4)  and 
(5).  This  assessment  would  dictate  the 
type  of  award  necessary  to  complete  the 
project. 

Section  75.510— The  Secretary 
proposes  to  remove  this  section, 
governing  the  use  of  project  directors,  to 
reduce  the  intrusion  of  Federal 
regulations  in  day-to-day  management 
of  the  Department's  grants.  Given  the 
fact  that,  in  general,  discretionary  grant 
programs  base  selection  of  a  grantee,  in 
part,  on  the  qualify  of  key  personnel  and 
that  any  change  in  key  personnel  must 
be  approved  by  ED.  the  Department  has 
sufficient  assurances  that  the  concerns 
addressed  in  this  section  are  adequately 
met. 

Section  75.518 — This  section  is  a 
general  reference  to  Federal  laws  that 
may  establish  the  minimum  wage.  The 
Secretary  proposes  to  remove  this 
section  because  it  it  merely  informative 
I  .and  has  not  substantive  effect. 
j  j    Section  75.560(a)— The  Secretary 
proposes  to  revise  this  section  to  update 
references  that  are  obsolete.  Paragraph 
(a)  of  this  section  is  revised  to  refer  to 
the  cost  principles  in  Parts  74  and  80 
which  describe  the  differences  between 
direct  costs  and  indirect  costs,  and 
which  include  principles  for  determining 
the  general  indirect  cost  rate  that  a 
grantee  may  use  for  grants  under  most 
programs. 

Section  75.563  and  76.563— These 
sections  currently  provide  illustrative 
lists  of  programs  that  have  a  statutory 
requirement  not  to  use  Federal  funds  to 
supplant  non-Federal  funds.  The 
Secretary  has  found  that  these  lists  have 
not  been  helpful  in  informing  potential 
recipients  about  these  statutory 
requirements.  Therefore,  the  Secretary 
proposes  to  remove  the  lists  and  will 
inform  recipients  under  direct  grant 


programs  through  the  grant  approval 
process,  including  the  specification  of 
restricted  indirect  cost  rates  in  approved 
budgets.  The  Secretary  will  inform 
recipients  under  State-administered 
programs  through  approved  State  plans. 

Sections  75.580,  75.581,  76.580.  and 
76.581 — The  Secretary  proposes  to 
remove  these  sections  in  their  entirety. 
Paragraphs  (b)  and  (c)  of  §§  75.580  and 
76.580  were  based  on  statutory 
requirements  that  are  not  obsolete. 
Furthermore,  coordination  with  other 
activities  in  the  same  geographic  area 
served  by  the  project  is  not  necessary  in 
all  types  of  programs  and.  therefore, 
should  not  be  a  general  requirement  in 
EDGAR. 

Section  75.590— The  Secretary 
proposes  to  remove  the  examples  of 
persons  being  served  by  the  project 
given  in  paragraph  (c)  of  the  current 
regulations.  The  grantee  continues  to  be 
responsible  for  evaluating  the  effect  of 
the  project  on  all  participants. 

Section  75.608— The  Secretary 
proposes  to  change  the  word  "shall"  to 
"may"  to  permit  a  grantee  discretion  in 
the  use  of  its  facilities. 

Section  75.616— The  Secretary 
proposes  to  revise  the  current  standards 
for  energy  efficiency  to  incorporate  the 
most  recent  standards  of  the  American 
Society  of  Heating,  Refrigerating,  and 
Air  Conditioning  Engineers.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  pursuant  to  the  Director's 
authority  under  5  U.S.C.  552(a). 

Section  75.617— The  Secretary 
proposes  to  add  a  section  to  implement 
his  regulatory  authority  as  required 
under  the  Coastal  Barriers  Resource 
Act. 

Section  75.622— The  Secretary 
proposes  to  make  a  technical  correction. 

Section  75.625 — The  cross-reference 
preceding  this  section  refers  to 
regulations  that  specify  the 
Department's  policy  on  inventions  and 
patents.  The  content  of  §  75.625,  which 
is  also  a  cross-reference,  would  be 
incorporated  into  the  existing  cross- 
reference,  and  §  75.625  would  be 
removed. 

Section  75.626— Paragraph  (b)  of  this 
section  contains  a  reference  to 
regulations  that  no  longer  exist.  The 
Secretary  proposes  to  remove  paragraph 
(b)  of  this  section  to  be  consistent  with 
OMB  Circular  A-124,  Patents— Small 
Business  Firms  and  Nonprofit 
Organizations.  The  Department  no 
longer  has  an  interest,  as  a  general 
matter,  in  retaining  rights  to  inventions 
and  patents  of  grantees  of  the 
Department.  In  specific  cases  where  the 
Department  needs  to  protect  its  rights  to 


inventions  and  patents,  i'  may  do  so  in 
the  grant  award  document. 

Sections  75.681  and  76.681— The 
Secretary  proposes  to  remove  the  cross- 
reference  following  these  sections.  The 
cross-reference  refers  to  regulations  of 
the  Department  of  Health  and  Human 
Services  regarding  the  protection  of 
human  research  subjects.  These 
regulations  do  not  apply  to  Department 
of  Education  programs  except  as 
specifically  provided  in  appropriate 
program  regulations.  Also,  there  is 
currently  underway  an  initiative  to 
establish  government-wide  regulatory 
guidelines  regarding  the  protection  of 
human  research  subjects.  The 
Department  will  promulgate  appropriate 
regulations  after  the  general 
government-wide  policy  is  established. 
See  51  FR  20204.  June  1986. 

Sections  75.684  and  76.684— These 
sections  on  day-care  services  were 
originally  included  in  EDGAR  as 
requirements  of  the  former  Department 
of  Health,  Education,  and  Welfare. 
However,  the  sections  were  used 
primarily  to  impose  requirements  in 
welfare  programs  where  funds  were 
used  specifically  to  establish  day  care 
centers.  The  Secretary  proposes  to 
remove  these  sections  because  they  are 
not  needed  under  the  types  of  programs 
funded  by  the  Department. 

Sections  75.690  and  76.690— These 
requirements  regarding  the  inclusion  of 
educational  components  on  energy 
conservation  awareness  are  not 
required  by  E.0. 12185.  The  Secretary' 
proposes  to  remove  these  sections  as  a 
part  of  the  Administration's  regulatory 
burden-reduction  effort.  However,  a 
grantee  remains  free  to  include  these 
components,  as  appropriate,  if  desired 
under  the  grantee's  own  policies. 

Sections  75.707(h)  and  76.707(h)— The 
Secretary  proposed  to  update  these 
sections  to  refer  to  the  sections  in  34 
CFR  Part  74  that  impose  the  appropriate 
cost  principles  on  grantees  of  the 
Department.  The  Secretary  also  notes 
his  intention  to  address,  in  a  future 
rulemaking  document,  issues  regarding 
the  accountability  of  funds  under 
section  437  of  GEPA  as  those  issues 
relate  to  this  section  and  certain  other 
sections  of  EDGAR. 

Sections  75.720  and  76.720— The 
Secretary  proposes  to  limit  the 
applicability  of  these  sections  to  the 
financial  status  report  required  under 
§  74.73  and  performance  reports 
required  under  Subpart  J  of  Part  74. 
Under  §§  75.720  and  76.720,  as  they 
currently  stand,  the  Secretary  may  only 
request  financial  and  performance 
reports  on  an  annual  basis.  Prior  to  1980, 
when  EDGAR  became  effective,  the 
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Department  exercised  discretion  to 
require  both  performance  and  financial 
reports  on  a  quarterly  basis.  Af  the  time 
EDGAR  was  drafted,  a  general  policy 
decision  was  made  to  limit  performance 
reports  and  certain  financial  reports 
(such  as  the  financial  status  report)  to 
an  annual  reporting  cycle.  However, 
there  was  no  intent  to  hmit  collection  of 
the  Federal  Cash  Transactions  Report  to 
an  annual  basis.  For  more  than  a 
decade,  this  report  has  been  collected 
by  this  IDepartment  and  its  predecessor 
agencies  on  a  quarterly,  or  more 
frequent,  basis  in  order  to  prevent 
excessive  drawdowns  by  grantees.  In 
order  to  clarify  the  Department's 
authority  to  collect  these  reports  when 
necessary,  the  Secretary  proposes  to 
limit  the  applicability  of  §§  75.720  and 
76.720  to  the  fmancial  status  reports  and 
performance  reports. 

Sections  75.740  and  76.740— The 
Secretary  proposes  to  amend  these 
sections  to  inchide  references  to  the 
regulations  protecting  student  rights  in 
research,  experimental  programs,  and 
testing.  The  requirements  referenced  in 
these  sections  are  codified  at  34  CFR 
Part  98  and  99. 

Sections  75.750  through  75.755— The 
Secretary  proposes  to  remove  these 
sections  because  the  Paperwork 
Reduction  Act  of  1980  changed  the 
nature  of  review  under  the  paperwork 
control  requirements  in  section  400A  of 
the  GEPA.  As  a  result,  this  Department 
currently  screens  documents  under  0MB 
regulations  at  5  CFR  Part  1320  before 
final  review  and  approval  by  OMB. 

Section  76.102 — ^This  section  of 
EDGAR  Ksts  those  documents  to  which 
the  provisions  governing  State  plans  in 
Part  76  of  EDGAR  apply.  Since  the  list  in 
§  76.1.  which  contains  the  programs  and 
their  statutory  authorities  to  which  Part 
76  applies,  has  been  removed  (52  FR 
27801,  July  24. 1987),  the  Secretary 
proposes  to  revise  5  76.102  by  removing 
the  cross-reference  to  §  76.1  at  the  end 
of  the  section  and.  as  an  aid  to  readers, 
by  adding  a  reference  to  the  statutory 
authority  for  each  covered  program.  The 
Secretary  also  proposes  to  remove 
obsolete  progranm  from  the  list  and  to 
add  new  programs  to  the  Kst. 

Section  76.125 — The  table  following 
this  section  is  outdated.  The  Secretary 
proposes  to  revise  and  update  the  table 
to  reflect  the  programs  administered  by 
the  Department  that  the  Secretary  has 
determined  are  eligible  for  inclusion  in 
the  consolidated  grant  application 
process.  Programs  that  are  not  preoently 
funded  are  not  included  in  this  list 

Sections  76  JOO  and  76.305— The 
Secretary  proposes  to  remove  §  76.305 
because  it  restricts  the  discretion  of  the 
States  to  establish  simpler  procedures 


for  amending  a  subgrant  than  were 
required  for  the  approval  of  the 
subgrant.  Section  76.300  is  revised  to 
reflect  this  greater  discretion. 

Section  76.401 — ^The  Secretary 
proposes  to  revise  this  section  to  reflect 
more  accurately  the  programs  nnder 
which  a  State  agency  hearing  is  required 
before  disapproval  of  an  application. 

Section  76.560— The  Secretary 
proposes  to  maiie  technical  corrections. 

Section  76.591— The  Secretary 
proposes  to  make  a  technical  correction. 

Sections  76.770  and  76.771— These 
sections  currently  contain  detailed 
instructions  to  the  States  on  how  to 
administer  the  programs  subject  to  Part 
76,  particularly  with  respect  to 
subgrantees  under  those  programs.  The 
Secretary  proposes  to  simplify  and 
consolidate  these  sections  into  a  revised 
§  76.770.  which  would  provide  that  a 
State  must  have  procedures,  for  the 
administration  of  these  programs,  that 
are  designed  to  ensure  compliance  with 
applicable  statutes  and  regulations.  It  is 
not  expected  that  the  requirement  being 
retained  would  impose  any  significant 
burden,  since  the  States  should  already 
have  these  procedures  in  place  for 
administering  the  programs  involved. 

Section  76.772 — This  section  applies 
to  the  programs  under  Title  IV  of  the 
Elementary  and  Secondary  Education 
Act.  The  Title  IV  authority  has  been 
repealed.  Therefore,  the  Secretary 
proposes  to  remove  this  section. 

Sections  76.780-76.782— The  Secretary 
proposes  to  remove  these  sections 
because  they  either  do  not  apply  to  or 
have  not  been  used  under  most 
programs  of  the  Department.  Most  of 
these  provisions  were  derived  from  the 
regulations  for  the  State-administered 
program  under  Part  B  of  the  Education 
of  the  Handicapped  Act  (EHA).  Those 
provisions  of  the  State  complaint 
procedure  that  were  derived  from  the 
regulations  under  the  EHA  are  proposed 
for  transfer  back  to  that  program,  which 
has  shown  the  greatest  need  for  the 
complaint  procedure. 

This  action  is  not  intended  to 
implement  the  Augustus  F.  Hawkins — 
Robert  T.  Stafford  Elementary  and 
Secondary  School  Improvement 
Amendments  of  1988,  Pub.  L.  100-297. 
The  conference  report  for  that 
legislation  states  Congress'  intent  that 
the  Department  apply  the  EDGAR 
complaint  procedures  to  the  Chapter  1 
program  under  Title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended  by  Pub.  L.  100-297.  The 
regulations  for  the  Chapter  1  program 
are  being  developed  at  this  time  and  will 
separately  address  the  issue  concerning 
inclusion  of  complaint  procedures  for 
that  program. 


Part  77 — ^The  Secretary  proposes  to 
amend  the  definitions  Part  of  EDGAR  to 
include  cooperative  agreements  within 
the  definition  of  'award." 

Part  300 — The  Secretary  proposes  to 
amend  the  EHA  Part  B  regulations  to 
include  the  State  complaint  procedures 
that  are  proposed  for  removal  from 
EDGAR. 

Part  630 — ^The  Secretary  proposes  to 
revise  Part  630  to  include  modified 
provisions  from  the  current  S  75.130- 
§  75.134  regarding  preapplications.  The 
Fund  for  the  Improvement  of 
Postsecondary  Education  is  the  only 
Department  program  that  uses  these 
preapplication  procedures. 

Executive  Order  12291 

The  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classifed  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  Order. 

Regulatory  Flexibility  Act 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
None  of  the  proposed  changes  will  place 
undue  burden  on  small  entities 
submitting  apphcations.  Many  of  the 
proposed  changes  are  technical  and  will 
remove  obsolete  material  from  the 
regulations.  Some  of  the  proposed 
changes  will  reduce  burden  imposed  by 
existing  regulations.  These  changes, 
while  not  economically  significant  for 
individual  entities,  will  be  beneficial  for 
all  applicants. 

Paperwork  Reduction  Act  of  1980 

Sections  74.73. 74.74.  75^61,  and 
75.720  contain  information  collection 
requirements.  The  Department  of 
Education  will  submit  a  copy  of  these 
proposed  regulations  to  the  Office  of 
Management  and  Budget  for  its  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
Organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collection  requirements  should  direct 
them  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Room  3002, 
New  Executive  Office  Building. 
Washington,  DC  20503;  Attention:  James 
D.  Houser. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection  during 
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and  after  the  comment  period  in  Room 
3122,  Regional  Office  Building  No.  3, 
Seventh  and  D  Streets.  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  its  overall 
requirement  of  reducing  regulatory 
burden,  the  Secretary  invites  comment 
on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burden  found  in  these  proposed 
regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects 

34  CFR  Part  74 

Administrative  practice  and 
procedure,  Education  Department,  Grant 
programs — education.  Grants 
administration. 

34  CFR  Part  75 

Education  Department,  Grant 
programs — education.  Grants 
administration. 

34  CFR  Part  76 

Education  Department,  Grant 
programs — education.  Grants 
administration.  Intergovernmental 
relations.  State-administered  programs. 

34  CFR  Part  77 

Definitions. 

34  CFR  Part  237 

Colleges  and  universities.  Education, 
Elementary  and  secondary  education. 
Scholarships  and  fellowships.  Teachers. 

34  CFR  Part  263 

Business  and  industry.  Colleges  and 
universities.  Education,  Engineers, 
Health  professions,  Indians — education, 
Law,  Medical  and  dental  schools. 
Natural  resources.  Scholarships  and 
fellowships.  Teachers. 

34  CFR  Part  300 

Administrative  practice  and 
procedure.  Education,  Education  of 
handicapped.  Equal  educational 
opportunity.  Grant  programs — 
education,  Privacy.  Private  schools. 


34  CFR  Part  356 

Education,  Educational  research, 
Fellowships. 

34  CFR  Part  562 

Bilingual  education.  Education, 
Elementary  and  secondary  education. 
Grant  programs — education.  Reporting 
and  recordkeeping  requirements. 
Scholarships  and  fellowships. 

34  CFR  Part  630 

Colleges  and  universities.  Education, 
Government  contracts.  Grant 
programs — education.  Reports  and 
recordkeeping  requirements. 

34  CFR  Part  653 

Education.  Grant  programs.  State- 
administered,  Student  aid. 

34  CFR  Part  762 

Education,  Educational  research. 
Fellowships,  Teachers. 

(Catalog  of  Federal  Domestic  Assistance 
number  does  not  apply.) 

Dated:  July  21, 1988. 
William  ).  Bennett, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Parts  74,  75,  76,  77.  237.  263,  300,  356,  562, 
630,  653,  and  762  of  Title  34  of  the  Code 
of  Federal  Regulations  as  follows; 

PART  74— ADMINISTRATION  OF 
GRANTS 

1.  The  authority  citation  for  Part  75  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474. 
OMB  Circular  A-110,  unless  otherwise  noted. 

2.  An  authority  citation  is  added 
following  each  section  of  Part  74  that 
does  not  already  have  such  an  authority 
citation,  to  read  as  follows: 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474, 
OMB  Circular  A-110) 

3.  Section  74.3  is  amended  by  revising 
the  definition  of  "grant"  to  read  as 
follows: 

§  74.3    Definitions. 

*         «         *         *         * 

"Grant"  means  an  award  of  financial 
assistance  in  the  form  of  money,  or 
property  in  lieu  of  money,  by  the  Federal 
government  to  an  eligible  recipient.  The 
term  includes  a  cooperative  agreement 
except  where  otherwise  provided  by 
regulation.  The  term  does  not  include 
any  Federal  procurement  subject  to  the 
Federal  Acquisition  Regulation  in  48 
CFR,  nor  does  it  include  technical 
assistance,  which  provides  services 
instead  of  money,  or  other  assistance  in 
the  form  of  revenue  sharing,  loans,  loan 
guarantees,  interest  subsidies, 
insurance,  or  direct  appropriations. 


Also,  the  term  does  not  include 
assistance,  such  as  a  fellowship  or  other 
lump  sum  award,  for  which  the  recipient 
is  not  required  to  account  on  an  actual 
cost  basis. 
*        «        •        *        • 

(Authority:  20  U.S.C.  1221e-3(a)(l)  .=ind  3474, 
OMB  Circular  A-110) 

4.  Section  74.47  is  revised  to  read  as 
follows: 

§  74.47    Interest  earned  on  advances  of 
grant  funds. 

(a)  Unless  exempted  by  Federal 
statute  (see  paragraph  (b)  of  this  section 
for  the  principal  exemption) — 

(1)  Recipients  shall  maintain  .Tdvances 
of  Federal  funds  in  interest-bearing 
accounts: 

(2)  Interest  earned  on  Federal 
advances  deposited  in  those  accounts 
must  be  remitted  promptly,  but  at  least 
quarterly,  to  the  Department;  and 

(3)  A  recipient  may  retain  interest 
income  up  to  $100  per  year  to  assist  in 
the  recoupment  of  administrative 
expenses. 

(b)  In  accordance  with  31  U.S.C.  6503, 
States  are  not  accountable  to  the 
Federal  government  for  interest  earned 
by  the  State  itself,  or  by  its  subgrantees. 
if  this  income  is  earned  on  an  advance 
of  funds  made  under  a  Department 
grant. 

(c)  Recipients  are  subject  to  the 
provisions  in  §  74.61(e)  for  minimizing 
the  time  between  the  transfer  of 
advances  and  their  disbursement.  Those 
provisions  apply  even  if  there  is  no 
accoiuitability  to  the  Federal 
government  for  interest  or  other 
investment  income  earned  on  the 
advances. 

(d)  The  following  definitions  apply  to 
this  section: 

(1)  "Interest"  includes  any  interest  or 
investment  income  earned  by  grantees, 
subgrantees,  and  cost-tj'pe  contractors 
on  advances  of  Department  grant  funds 
to  the  grantee. 

(2)  "State"  includes  any  agency  or 
instrumentality  of  a  State  but  does  not 
include  any  local  government  in  a  State. 

(3)  Notwithstanding  the  definition  of 
"grant"  in  §  74.3,  the  word  "grant '  has 
the  meaning  given  in  31  U.S.C.  6501. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474. 
31  U.S.C.  Chapter  65,  OMB  Circular  A-llO) 

5.  In  §  74.73.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  74.73    Accounting  basis  for  reports;  the 
financial  status  report. 

(a)  Each  grantee  shall  report  program 
outlays  and  program  income  on  the 
same  accounting  basis,  i.e..  cash  or 
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accrued  expenditure  (accrual),  that  it 
uses  in  its  accounting  system. 

(b)  The  Secretary  may  require  a 
grantee  to  use  Standard  Form  269, 
Financial  Status  Report,  to  report  the 
status  of  funds  for  nonconstruction 
grants. 
***** 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474, 
OMB  Circular  A-1 10) 

6.  In  §  74.74,  paragraphs  (a),  (c),  and 
(d)  are  revised  to  read  as  follows: 

§  74.74    Federal  cash  transactions  report 

(a)  Reporting  payments.  (1)  The 
Secretary  may  require  a  grantee  to 
submit  Standard  Form  272  to  report 
payments  under  a  grant. 

(2)  This  report  is  used  by  the 
Secretary  to  monitor  cash  advanced  to 
the  grantee  and  to  obtain  disbursement 
or  outlay  information  for  each  grant.  The 
Secretary  may  also  use  this  form  to 
determine  the  status  of  funds  for  a 
nonconstruction  grant. 
***** 

(c)  Cash  in  hands  of  secondary 
recipients.  If  the  submission  of  a  report 
is  considered  necessary  and  feasible  by 
the  Secretary,  the  Secretary  may  require 
a  grantee  to  report  the  amount  of  cash 
subadvances  in  excess  of  three  days' 
need  in  the  hands  of  its  subgrantees  or 
contractors  and  to  provide  short 
narrative  explanations  of  actions  taken 
by  the  grantee  to  reduce  the  excess 
balances. 

(d)  Frequency  and  due  date.  A  grantee 
shall  submit  the  report  on  a  quarterly 
basis.  If  a  Department  grant  authorizes 
advances  at  an  annualized  rate  of  one 
million  dollars  or  more,  the  Secretary 
may  require  submission  of  the  report  on 
a  monthly  basis. 

(Authority:  20  U.S.C.  1221-3(a)(l)  and  3474. 
OMB  Circular  A-110) 

7.  Section  74.75  is  amended  by 
revising  paragraph  (a),  redesignating 
paragraph  (b)  as  paragraph  (c),  and 
adding  a  new  paragraph  (b),  to  read  as 
follows: 

S  74.75    Request  for  advance  or 
reimbursement 

(a)  The  Secretary  includes  in  the 
terms  and  conditions  of  a  grant — 

(1)  Whether  the  grantee  will  be  paid 
by  advance  or  reimbursement;  and 

(2)  Instructions  regarding  how  the 
grantee  must  request  advances  or 
reimbursements  under  the  grant. 

(b)  Pursuant  to  any  applicable 
regulations,  the  Secretary  may  change, 
at  any  time,  the  method  of  making 
payments  to  a  grantee. 
***** 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474, 
OMB  Circular  A-llO) 


§74.76    (Amended] 

8.  Section  74.76(c)  is  amended  by 
removing  "by  74.73(b)"  and  adding  in  its 
place  "by  74.73(a)". 

9.  Section  74.91  is  amended  by 
removing  the  definition  "Advance  by 
Treasury  check"  and  by  adding  a 
definition  of  "Advance"  in  its  place,  to 
read  as  follows: 

§  74.91    Definitions. 

***** 

"Advance"  is  a  payment  made  by  the 
Department  to  a  grantee,  upon  its 
periodic  request  or  through  the  use  of 
predetermined  payment  schedules, 
before  outstanding  obligations  are 
liquidated  by  the  grantee. 
***** 

(Authority:  20  U.S.C.  1221e-3(a)(l]  and  3474, 
OMB  Circular  A-110) 

10.  Section  74.93  is  revised  to  read  as 
follows: 

§  74.93    Payment  methods  under 
Department  grants. 

The  Department  makes  payments  to  a 
grantee  using  the  most  efficient  and 
cost-effective  method  available  in 
accordance  with  Treasury  Circular  1075 
(31  CFR  Part  205)  and  any 
supplementary  instructions  prescribed 
by  the  Department  of  the  Treasury. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474, 
OMB  Circular  A-110) 

§74.94    [Removed] 

11.  Section  74.94  is  removed. 

12.  Section  74.96  is  revised  to  read  as 
follows: 

§  74.96    Estabiishing  frequency  of 
payments. 

The  Secretary  establishes,  in  the 
terms  and  conditions  of  a  grant,  the 
frequency  of  the  grantee's  request  for 
payments. 

(Authority):  20  U.S.C.  1221e-3(a)(l)  and  3474, 
OMB  Circular  A-110) 

13.  Section  74.172  is  revised  to  read  as 
follows: 

§  74. 1 72    Institutions  of  higher  education. 

Institutions  of  higher  education  shall 
comply  with  the  cost  principles  stated  in 
Appendix  D  to  this  Part. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474. 
OMB  Circulars  A-110.  A-21) 

14.  Section  74.175  is  revised  to  read  as 
follows: 

§  74.175    Subgrants  to  commercial 
organizations 

(a)  The  cost  principles  applicable  to  a 
subgrantee  or  cost-type  contractor  under 
a  grant  are  not  necessarily  the  same  as 
those  applicable  to  the  grantee.  For 
example,  if  a  State  government  awards 


a  subgranf  or  cost-type  contract  to  an 
institution  of  higher  education,  OMB 
Circular  A-21,  as  specified  in  §  74.172. 
applies  to  the  costs  incurred  by  the 
institution  of  higher  education,  even 
though  OMB  Circular  A-87  applies  to 
the  costs  incurred  by  the  State. 

(b)  If  the  Secretary  makes  a  grant  to  a 
for-profit  organization,  the  Secretary 
uses  the  cost  principles  in  the  Federal 
Acquisition  Regulation,  48  CFR  Part  31, 
to  determine  the  allowability  of  costs.  In 
making  a  grant  to  such  an  organization, 
the  Secretary  does  not  pay  any  fee  or 
other  element  above  actual  costs  that 
may  inure  to  the  benefit  of  the  owners  of 
the  organizations. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474 
OMB  Circular  A-110) 

15.  Appendix  D  is  revised  to  read  as 
follows: 

Appendix  D — Principles  for 
Determining  Costs  Applicable  to  Grants. 
Contracts,  and  Other  Agreements  With 
Educational  Institutions 

Table  of  Contents 

A.  Purpose  and  Scope 

1.  Obiectives. 

2.  Policy  guides. 

3.  Application. 

B.  Definition  of  Terms 

1.  Major  functions  of  an  institution. 

a.  Instruction. 

b.  Organized  research. 

c.  Other  sponsored  activities. 

d.  Other  institutional  activities. 

2.  Sponsored  agreement. 

3.  Allocation. 

C.  Basic  Considerations 

1.  Composition  of  total  costs. 

2.  Factors  affecting  allowability  of  costs. 

3.  Reasonable  costs. 

4.  Allocable  costs. 

5.  Applicable  credits. 

6.  Costs  incurred  by  State  and  local 
governments. 

7.  Limitations  on  allowance  of  costs. 

D.  Direct  Costs 

1.  General. 

2.  Application  to  sponsored  agreements. 

E.  Indirect  Costs 

1.  General. 

2.  Criteria  for  distribution. 

F.  Ideniincation  and  Assignment  of  Indirect 
costs 

1.  Depreciation  and  use  allowances. 

2.  Operation  and  maintenance  expenses. 

3.  General  administration  and  general 
expenses. 

4.  Departmental  administration  expenses. 

5.  Sponsored  projects  administration. 

6.  Library  Expenses. 

7.  Student  administration  and  services. 

8.  Offset  for  indirect  expenses  otherwise 
provided  for  by  the  Government. 


G.  Deter 
Cost  Ra 

1.  Indi 

2.  The 

3.  Neg 

4.  Prec 
costs. 

5.  Neg 
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G,  Determination  and  Applicntion  of  Indirect 
Cost  Rate  or  Rates 

1.  Indirect  cost  pools. 

2.  The  distribution  basis. 

3.  Negotiated  lump  sum  for  indirect  costs. 

4.  Predetermined  fixed  rates  for  indirect 
costs. 

5.  Negotiated  fixed  rates  and  carry-for- 
ward provisions. 

H.  Simplified  Method  for  Small  Institutions 

1.  General. 

2.  Simplified  procedure. 

J.  General  Provisions  for  Selected  Items  of 
Cost 

1.  Advertising  costs. 

2.  Bad  debts. 

3.  Civil  defense  costs. 

4.  Commencement  and  convocation  costs. 

5.  Communication  costs. 

6.  Compensation  for  personal  services. 

7.  Contingency  provisions. 

8.  Deans  of  faculty  and  graduate  schools. 

9.  Depreciation  and  use  allowances. 

10.  Donated  services  and  property. 

11.  Employee  morale,  health,  and  welfare 
costs  and  credits. 

I     12.  Entertainment  costs. 
I     13.  Equipment  and  other  capital 
expenditures. 

14.  Fines  and  penalties. 

15.  Fringe  benefits. 

16.  Insurance  and  indemnification. 

17.  Interest,  fund  raising,  and  investment 
management  costs. 

18.  Labor  relations  costs. 

19.  Losses  on  other  sponsored  agreements 
or  contracts. 

20.  Maintenance  and  repair  costs. 

21.  Material  costs. 

22.  Memberships,  subscriptions,  and 
professional  activity  costs. 

23.  Patent  costs. 

24.  Plant  security  costs. 

25.  Preagreement  costs. 

26.  Professional  services  costs. 

27.  Profits  and  losses  on  disposition  of 
plant  equipment  or  other  capital  assets. 

28.  Proposal  costs. 

29.  Public  information  services  costs. 

30.  Rearrangement  and  alteration  costs. 

31.  Reconversion  costs. 

32.  Recruiting  costs. 

33.  Rental  cost  of  buildings  and  equipment. 

34.  Royalties  and  other  costs  for  use  of 
patents. 

35.  Sabbatical  leave  costs. 

36.  Scholarships  and  student  aid  costs. 

37.  Severance  pay. 

38.  Specialized  service  facilities. 

39.  Special  services  costs. 

40.  Student  activity  costs. 

41.  Taxes. 

42.  Transportation  costs. 

43.  Travel  costs. 

44.  Termination  costs  applicable  to 
sponsored  agreements. 

K.  Certification  of  Charges 
A.  Purpose  and  Scope 

1.  Objective.  This  Attachment  provides 
principles  for  determining  (he  costs 
applicable  to  research  and  development, 
training  and  other  sponsored  work 
.nerformed  by  colleges  and  universities  under 


grants,  contracts,  and  other  agreements  with 
the  Federal  Government.  These  af;repmenls 
are  referred  to  as  sponsored  agreements. 

2.  Policy  guides.  The  successful  application 
of  these  cost  accounting  principles  requires 
development  of  mutual  understanding 
between  representatives  of  universities  and 
of  (he  Federal  Government  as  to  their  scope. 
implementation,  and  interpretation.  It  is 
recognized  that — 

a.  The  arrangements  for  Federal  agency 
and  institutional  participation  in  the 
financing  of  a  research,  training,  or  other 
project  are  properly  subject  to  negotiation 
between  the  agency  and  the  institution 
concerned,  in  accordance  with  such 
Government-wide  criteria  or  legal 
requirements  as  may  be  applicable. 

b.  Each  institution,  possessing  its  own 
unique  combination  of  staff,  facilities,  and 
experience,  should  be  encouraged  to  conduct 
research  and  educational  activities  in  a 
manner  consonant  with  its  own  academic 
philosophies  and  institutional  objectives. 

c.  The  dual  role  of  students  engaged  in 
research  and  the  resultmg  benefits  to 
sponsored  agreements  are  fundamental  to  the 
research  effort  and  shall  be  recognized  in  the 
application  of  these  principles. 

d.  Each  institution,  in  the  fulfillment  of  its 
obligations,  should  employ  sound 
management  practices. 

e.  The  application  of  these  cost  accounting 
principles  should  require  no  significant 
changes  in  the  generally  accepted  accounting 
practices  of  colleges  and  universities. 
However,  the  accounting  practices  of 
individual  colleges  and  universities  must 
support  the  accumulation  of  costs  as  required 
by  the  principles,  and  must  provide  for 
adequate  documentation  to  support  costs 
charged  to  sponsored  agrenments. 

f.  Cognizant  Federal  agencies  involved  in 
negotiating  indirect  cost  rates  and  auditing 
should  assure  that  institutions  are  generally 
applying  these  cost  accounting  prmciples  on 
a  consistent  basis.  Where  wide  variations 
exist  in  the  treatment  of  a  given  cost  item 
among  institutions,  the  reasonableness  and 
equitableness  of  such  treatments  should  be 
fully  considered  during  the  rate  negotiations 
and  audit. 

3.  Application.  These  principles  shall  be 
used  in  determining  the  allowable  costs  of 
work  performed  by  colleges  and  universities 
under  sponsored  agreements.  The  principles 
shall  also  be  used  in  determining  the  costs  of 
work  performed  by  such  institutions  under 
subgrants,  cost-reimbursement  subcontracts, 
and  other  awards  made  to  them  under 
sponsored  agreements.  They  also  shall  be 
used  as  a  guide  in  the  pricing  of  fixed-price 
contracts  and  subcontracts  where  costs  are 
used  in  determining  the  appropriate  price. 
The  principles  do  not  apply  to: 

a.  Arrangements  under  which  Federal 
financing  is  in  the  form  of  loans,  scholarships. 
fellowships,  traineeships,  or  other  fixed 
amounts  based  on  such  items  as  education 
allowance  or  published  tuition  rates  and  fees 
of  an  inotihition. 

b.  Capitation  awards. 

a  Other  awards  under  which  the  institution 
is  not  required  to  account  to  the  Government 
for  actual  costs  incurred. 


B  Definition  of  Terms. 

1.  Major  functions  of  an  institution  refers  to 
instruction,  organized  research,  other 
sponsored  activities,  and  other  institutional 
activities  as  defined  below: 

a.  Instruction  means  the  teaching  and 
training  activities  of  an  institution.  Except  for 
research  training  as  provided  in  c.  below,  this 
term  includes  all  teaching  and  training 
activities,  whether  they  are  offeied  for  credits 
toward  a  degree  or  certificate  or  on  a 
noncredit  basis,  and  whether  they  are  offered 
through  regular  academic  departments  or 
separate  divisions,  such  as  a  summer  school 
division  or  an  extension  division.  Also 
considered  part  of  this  major  function  are 
departmental  research,  and.  where  agreed  to. 
university  research. 

(1)  Sponsored  instruction  and  training 
means  specific  instructional  or  training 
activity  established  by  grant,  contract,  or 
cooperative  agreement.  For  purposes  of  the 
cost  principles,  this  activity  may  be 
considered  a  major  function  even  though  an 
institution's  accounting  treatment  may 
include  it  in  the  instruction  function. 

(2)  Departmental  research  means  research 
development  and  scholarly  activities  that  are 
not  organized  research  and.  consequently, 
are  not  separately  budgeted  and  accounted 
for.  Departmental  research,  for  purposes  of 
this  document,  is  not  considered  as  a  major 
function,  but  as  a  part  of  the  instruction 
function  of  the  institution. 

b.  Organized  research  means  all  research 
and  development  activities  of  an  institution 
that  are  separately  budgeted  and  accounted 
for.  It  includes: 

(1)  Sponsored  research  means  all  research 
and  development  activities  that  are 
sponsored  by  Federal  and  non-Federal 
agencies  and  organizations.  This  term 
includes  activities  involving  the  training  of 
individuals  in  research  techniques 
(commonly  called  research  training)  where 
such  activities  utilize  the  same  facilities  as 
other  research  and  development  activities 
□  nd  where  such  activities  are  not  included  in 
the  instruction  function. 

|2)  University  research  means  all  research 
and  devlopment  activities  that  are  separately 
budgeted  by  the  institution  under  an  internal 
application  of  institutional  funds.  University 
research,  for  purposes  of  this  document,  may 
be  considered  a  part  of  the  instruction 
function,  or  may  be  combined  with  sponsored 
research  under  the  function,  of  organized 
research,  or  may  be  treated  as  a  separate 
major  function,  as  agreed  to  with  the 
cognizant  agency. 

c.  Other  sponsored  activities  means 
programs  and  projects  financed  by  Federal 
and  non-Federal  agencies  and  organizations 
which  involve  the  performance  of  work  other 
than  instruction  and  organized  research. 
Examples  of  such  programs  and  projects  are 
health  service  projects,  and  community 
service  programs.  However,  when  any  of 
these  activities  are  undertaken  by  the 
institution  without  outside  support,  they  may 
be  classified  as  other  institutional  activities. 

d.  Other  institutional  activities  means  all 
activities  of  an  institution  except:  (1) 
instruction,  departmental  research,  organized 
research,  and  other  sponsored  activities,  as 
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defined  above;  (2]  indirect  cost  activities 
indentified  in  Section  F,  and  (3)  specialized 
service  facilities  described  in  Section  J38. 
Other  institutional  activities  include 
operation  of  residence  halls,  dining  halls, 
hospitals  and  clinics,  student  unions, 
intercollegiate  athletics,  bookstores,  faculty 
housing,  student  apartment,  guest  houses, 
chapels,  theaters,  public  museums,  and  other 
similar  auxiliary  enterprises.  This  definition 
also  includes  any  other  categories  of 
activities,  costs  of  which  are  "unallowable" 
to  sponsored  agreements,  unless  otherwise 
indicated  in  the  agreements. 

d.  Other  institutional  activities  means  all 
activities  of  an  institution  except:  (1) 
instruction,  departmental  research,  organized 
research,  and  other  sponsored  activities,  as 
defined  above;  (2)  indirect  cost  activities 
indentified  in  Section  F,  and  (3)  specialized 
service  facilities  described  in  Section  J38. 
Other  institutional  activities  include 
operation  of  residence  halls,  dining  halls, 
hospitals  and  clinics,  student  unions, 
intercollegiate  athletics,  bookstores,  faculty 
housing,  student  apartment,  guest  houses, 
chapels,  theaters,  public  museutns,  and  other 
similar  auxiliary  enterprises.  This  definition 
also  includes  any  other  categories  of 
activities,  costs  of  which  are  "unallowable" 
to  sponsored  agreements,  unless  otherwise 
indicated  in  the  agreements. 

2.  Sponsored  agreement,  for  purposes  of 
this  circular,  means  any  grant,  contract,  or 
other  agreement  between  the  institution  and 
the  Federal  Government. 

3.  A/location  means  the  process  of 
assigning  a  cost,  or  a  group  of  costs,  to  one  or 
more  cost  objectives,  in  reasonable  and 
realistic  proportion  to  the  benefit  provided  or 
other  equitable  relationship.  A  cost  objective 
may  be  a  major  function  of  the  institution,  a 
particular  service  or  project,  a  sponsored 
agreement,  or  an  indirect  cost  activity,  as 
described  in  Section  F.  The  process  may 
entail  assigning  a  cost(s)  directly  to  a  final 
cost  objective  or  through  one  or  more 
intermediate  costs  objectives. 

C.  Basic  Considerations 

1.  Composition  of  total  costs.  The  cost  of  a 
sponsored  agreement  is  comprised  of  the 
allowable  direct  costs  incident  to  its 
performance,  plus  the  allocable  portion  of  the 
allowable  indirect  costs  of  the  institution, 
less  applicable  credits  as  described  in  5 
below. 

2.  Factors  affecting  allowability  of  costs. 
The  tests  of  allowability  of  costs  under  these 
principles  are:  (a)  they  must  be  reasonable; 
(b)  they  must  allocable  to  sponsored 
agreements  under  the  principles  and  methods 
provided  herein;  (c)  they  must  be  given 
consistent  treatment  through  application  of 
those  gpnerally  accepted  accounting 
principles  appropriate  to  the  circumstances; 
and  (d)  they  must  conform  to  any  limitations 
or  exclusions  set  forth  in  these  principles  or 
in  the  sponsored  agreement  as  to  types  and 
amounts  or  costs  items. 

3.  Reasonable  costs.  A  cost  may  be 
considered  reasonable  if  the  nature  of  the 
goods  or  services  acquired  or  applied,  and 
the  amount  involved  therefor,  reflect  the 
action  that  a  prudent  person  would  have 
taken  under  the  circumstances  prevailing  at 
the  time  the  decision  to  incur  the  cost  was 


made.  Major  considerations  involved  in  the 
determination  of  the  reasonableness  of  a  cost 
are:  (a)  whether  or  not  the  cost  is  of  a  type 
generally  recognized  as  necessary  for  the 
operation  of  the  institution  of  the 
performance  of  the  sponsored  agreement;  (b) 
the  restraints  or  requirements  imposed  by 
such  factors  as  arm's-length  bargaining. 
Federal  and  State  laws  and  regulations,  and 
sponsored  agreement  terms  and  conditions; 
(c)  whether  or  not  the  individuals  concerned 
acted  with  due  prudence  in  the 
circumstances,  considering  their 
responsibilities  to  the  institution,  it 
employees,  its  students,  the  Government,  and 
the  public  at  large;  and  (d)  the  extent  to 
which  the  actions  taken  with  respect  to  the 
incurrence  of  the  cost  are  consistent  with 
established  institutional  policies  and 
practices  applicable  to  the  work  of  the 
institution  generally,  including  sponsored 
agreements. 

4.  Allocable  costs. 

a.  A  cost  is  allocable  to  a  particular  cost 
objective  (i.e.  a  specific  function,  project, 
sponsored  agreement,  department,  or  the 
like)  if  the  goods  or  services  involved  are 
chargeable  or  assignable  to  such  cost 
objective  in  accordance  with  relative  benefits 
received  or  other  equitable  relationship. 
Subject  to  the  foregoing,  a  cost  is  allocable  to 
a  sponsored  agreement  if  (1)  it  is  incurred 
solely  to  advance  the  work  under  the 
sponsored  agreement;  (2)  its  benefits  both  the 
sponsored  agreement  and  other  work  of  the 
institution,  in  proportions  that  can  be 
approximated  through  use  of  reasonable 
methods,  or  (3)  it  is  necessary  to  the  overall 
operation  of  the  institution  and.  in  light  of  the 
principles  provided  in  this  Circular,  is 
deemed  to  be  assignable  in  part  to  sponsored 
projects.  Where  the  purchase  of  equipment  or 
other  capital  items  is  specifically  authorized 
under  a  sponsored  agreement,  the  amounts 
thus  authorized  for  such  purchases  are 
assignable  to  the  sponsored  agreement 
regardless  of  the  use  that  may  subsequently 
be  made  of  the  equipment  or  other  capital 
items  involved. 

b.  Any  costs  allocable  to  a  particular 
sponsored  agreement  under  the  standards 
provided  in  this  Circular  may  not  be  shifted 
to  other  sponsored  agreements  in  order  to 
meet  deficiencies  caused  by  overruns  or 
other  fund  considerations,  to  avoid 
restrictions  imposed  by  law  or  by  terms  of 
the  sponsored  agreement,  or  for  other  reasons 
of  convenience. 

5.  Applicable  credits. 

a.  The  term  applicable  credits  refers  to 
those  receipts  or  negative  expenditures  that 
operate  to  offset  or  reduce  direct  or  indirect 
cost  items.  Typical  examples  of  such 
transactions  are:  purchase  discounts,  rebates, 
or  allowances;  recoveries  or  indemnites  on 
lasses;  and  adjustments  of  overpayments  or 
erroneous  charges.  This  term  also  includes 
"educational  discounts"  on  products  or 
services  provided  specifically  to  educational 
institutions,  such  as  discounts  on  computer 
equipment,  except  where  the  arrangement  is 
clearly  and  explicitly  identified  as  a  gift  by 
the  vendor. 

b.  In  some  instances,  the  amounts  received 
from  the  Federal  Government  to  finance 
institutional  activities  or  service  operations 


es 


should  be  treated  as  applicable  credits. 
Specifically,  the  concept  of  netting  such 
credit  items  against  related  expenditures 
should  be  applied  by  the  institution  in 
determining  the  rates  or  amounts  to  be 
charged  to  sponsored  agreements  for  services 
rendered  whenever  the  facilities  or  other 
resources  used  in  providing  such  services 
have  been  financed  directly,  in  whole  or  in 
part,  by  Federal  funds.  (See  Sections  F8.  J9a. 
and  J38  for  areas  of  potential  application  in 
the  matter  of  direct  Federal  financing.) 

6.  Costs  incurred  by  State  and  local 
governments.  Costs  incurred  or  paid  by  State 
or  local  governments  on  behalf  of  their 
colleges  and  universities  for  fringe  benefit 
programs  such  as  pension  costs  and  FICA 
and  any  other  costs  specifically  incurred  on 
behalf  of,  and  in  direct  benefit  to,  the 
institutions  are  allowable  costs  of  such 
institutions  whether  or  not  these  costs  are 
recorded  in  the  accounting  records  of  the 
institutions,  subject  to  the  following: 

a.  The  costs  meet  the  requirements  of  Cl 
through  5  above. 

b.  The  costs  are  properly  supported  by  cost 
allocation  plans  in  accordance  with 
applicable  Federal  cost  accounting  principles 

c.  The  costs  are  not  otherwise  borne 
directly  or  indirectly  by  the  Federal 
Government. 

7.  Limitations  on  allowance  of  costs. 
Sponsored  agreements  may  be  subject  to 
statutory  requirements  that  limit  the 
allowance  of  costs.  When  the  maximum 
amount  allowable  under  a  limitation  is  less 
than  the  total  amount  determined  in 
accordance  with  the  principles  in  this 
Circular,  the  amount  not  recoverable  under  a 
sponsored  agreement  may  not  be  charged  to 
other  sponsored  agreements. 

D.  Direct  Costs 

1.  General.  Direct  costs  are  those  costs  thiit 
can  be  identified  specifically  with  a 
particular  sponsored  project,  and 
instructional  activity,  or  any  other 
institutional  activity;  or  that  can  be  directly 
assigned  to  such  activities  relatively  easily 
with  a  high  degree  of  accuracy. 

2.  Application  to  sponsored  agreenwnts. 
Identification  with  the  sponsored  work  rather 
than  the  nature  of  the  goods  and  services 
involved  is  the  determining  factor  in 
distinguishing  direct  from  indirect  costs  of 
sponsored  agreements.  Typical  costs  charged 
directly  to  a  sponsored  agreement  are  the 
compensation  of  employees  for  performance 
of  work  under  the  sponsored  agreement, 
including  related  fringe  benefit  costs  to  the 
extent  they  are  consistently  treated,  in  like 
circumstances,  by  the  institution  as  direct 
rather  than  indirect  costs;  the  costs  of 
materials  consumed  or  expended  in  the 
performance  of  the  work;  and  other  items  of 
expense  incurred  for  the  sponsored 
agreement,  including  extraordinary  utility 
consumption.  The  cost  of  materials  supplied 
from  stock  or  services  rendered  by 
specialized  facilities  or  other  institutional 
service  operations  may  be  included  as  direct 
costs  of  sponsored  agreements,  provided  such 
items  are  consistently  treated,  in  like 
circumstances,  by  the  institution  as  direct 
rather  than  indirect  costs,  and  are  charged 
under  a  recognized  method  of  computing 


actual  costs,  and  conform  to  generally 
accepted  cost  accounting  practices 
consistently  followed  by  the  institution. 
E.  Indirect  Costs 

1.  General.  Indirect  costs  are  those  that  are 
incurred  for  common  or  joint  objectives  and 
therefore  cannot  be  identified  readily  and 
specifically  with  a  particular  sponsored 
project,  and  instructional  activity,  or  any 
other  institutional  activity.  At  educational 
institutions  such  costs  normally  are  classified 
under  the  following  indirect  cost  categories: 
depreciation  and  use  allowances,  general 
administration  expenses,  sponsored  projects 
administration  expenses,  operation  and 
maintenance  expenses,  library  expenses, 
departmental  administration  expenses,  and 
j!udent  administration  and  services. 

2.  Criteria  for  distribution. 

3.  Base  period.  A  base  period  for 
distribution  of  indirect  costs  is  the  period 
during  which  the  costs  are  incurred.  The  base 
period  normally  should  coincide  with  the 
fiscal  year  established  by  the  institution,  but 
in  any  event  the  base  period  should  be  so 
selected  as  to  avoid  inequities  in  the 
distribution  of  costs. 

b.  Need  for  cost  groupings.  The  overall 
objective  of  the  indirect  cost  allocation 
process  is  to  distribute  the  indirect  costs 
described  in  Section  F  to  the  major  functions 
of  the  institution  in  proportions  reasonably 
consistent  with  the  nature  and  extent  of  their 
use  of  the  institution's  resources.  In  order  to 
achieve  this  objective,  it  may  be  necessary  to 
provide  for  selective  distribution  by 
establishing  separate  groupings  of  cost  within 
one  or  more  of  the  indirect  cost  categories 
referred  to  in  El  above.  In  general,  the  cost 
groupings  established  within  a  category 
should  constitute,  in  each  case,  a  pool  of 
those  items  of  expense  that  are  considered  to 
be  of  like  nature  in  terms  of  their  relative 
contribution  to  (or  degree  of  remoteness 
from)  the  particular  cost  objectives  to  which 
distribution  is  appropriate.  Cost  groupings 
should  be  established  considering  the  general 
guides  provided  in  c  below.  Each  such  pool  or 
cost  grouping  should  then  be  distributed 
individually  to  the  related  cost  objectives, 
used  the  distribution  base  or  method  most 
appropriate  in  the  light  of  the  guides  set  forth 
in  d  below. 

c.  Genera!  considerations  on  cost 
groupings.  The  extent  to  which  separate  cost 
groupings  and  selective  distribution  would  be 
appropriate  at  an  institution  is  a  matter  of 
judgment  to  be  determined  on  a  case-by-case 
basis.  Typical  situations  which  may  warrant 
the  establishment  of  two  or  more  separate 
cost  groupings  (based  on  account 
classification  or  analysis]  within  an  indirect 
cost  category  include  but  are  not  limited  to 
the  following: 

(1)  Where  certain  items  or  categories  of 
expense  relate  solely  to  one  of  the  major 
functions  of  the  institution  or  to  less  than  all 
functions,  such  expenses  should  be  set  aside 
as  a  separate  cost  grouping  for  direct 
assignment  or  selective  allocation  in 
accordance  with  the  guides  provided  in  E2b 
and  d. 

(2)  Where  any  types  of  expense  ordinarily 
treated  as  general  administration  or 
departmental  administration  are  charged  to 
sponsored  agreements  as  direct  costs. 


expenses  applicable  to  other  activities  of  the 
institution  when  incurred  for  the  same 
purposes  in  like  circumstances  must,  through 
separate  cost  groupings,  be  excluded  from  the 
indirect  costs  allocable  to  those  sponsored 
agreements  and  included  in  the  direct  cost  of 
other  activities  for  cost  allocation  purposes. 

(3)  Where  it  is  determined  that  certain 
expenses  are  for  the  support  of  a  service  unit 
or  facility  whose  output  is  susceptible  of 
measurement  on  a  workload  or  other 
quantitative  basis,  such  expenses  should  be 
set  aside  as  a  separate  cost  grouping  for 
distribution  on  such  basis  to  organized 
research,  instructional,  and  other  activities  at 
the  institution  or  within  the  department. 

(4)  Where  activities  provide  their  own 
purchasing,  personnel  administration, 
building  maintenance  or  similar  service,  the 
distribution  of  general  administration  and 
general  expenses,  or  operation  and 
maintenance  expenses  to  such  activities 
should  be  accompHshed  through  cost 
groupings  which  include  only  that  portion  of 
central  indirect  costs  (such  as  for  overall 
management)  which  are  properly  allocable  to 
such  activities. 

(5)  Where  the  institution  elects  to  treat 
fringe  benefits  as  indirect  charges,  such  costs 
should  be  set  aside  as  a  separate  cost 
grouping  for  selective  distribution  to  related 
cost  objectives. 

(6)  The  number  of  separate  cost  groupings 
within  a  category  should  be  held  within 
practical  limits,  after  taking  into 
consideration  the  materiality  of  the  amounts 
involved  and  the  degree  of  precision 
attainable  through  less  selective  methods  of 
distribution. 

d.  Selection  of  distribution  method. 

(1)  Actual  conditions  must  be  taken  into 
account  in  selecting  the  method  or  base  to  be 
used  in  distributing  individual  cost  groupings. 
The  essential  consideration  in  selecting  a 
base  is  that  it  be  the  one  best  suited  for 
assigning  the  pool  of  costs  to  cost  objectives 
in  accordance  with  benefits  derived;  a 
traceable  cause  and  effect  relationship;  or 
logic  and  reason,  where  neither  benefit  nor 
cause  and  effect  relationship  is  determinable. 

(2)  Where  a  cost  grouping  can  be  identified 
directly  with  the  cost  objective  benefited,  it 
should  be  assigned  to  that  cost  objective. 

(3)  Where  the  expenses  in  a  cost  grouping 
are  more  general  in  nature,  the  distribution 
may  be  based  on  a  cost  analysis  study  which 
results  in  an  equitable  distribution  of  the 
costs.  Such  cost  analysis  studies  may  take 
into  consideration  weighting  factors, 
population,  or  space  occupied  if  appropriate. 
Cost  analysis  studies,  however,  must  (a)  be 
appropriately  documented  in  sufficient  detail 
for  subsequent  review  by  the  cognizant 
Federal  agency,  (b)  distribute  the  costs  to  the 
related  cost  objectives  in  accordance  with 
the  relative  benefits  derived,  (c)  be 
statistically  sound,  (d)  be  performed 
specifically  at  the  institution  at  which  the 
results  are  to  be  used,  and  (e)  be  reviewed 
periodically,  but  not  less  frequently  than 
every  two  years,  updated  if  necessary,  and 
used  consistently.  Any  assumptions  made  in 
the  study  must  be  stated  and  explained.  The 
use  of  cost  analysis  studies  and  periodic 
changes  in  the  method  of  cost  distribution 
must  be  fully  justified. 


(4)  If  a  cost  analysis  study  is  not 
performed,  or  if  the  study  does  not  result  in 
an  equitable  distribution  of  the  costs,  the 
distribution  shall  be  made  in  accordance  with 
the  appropriate  base  cited  in  Section  F.. 
unless  one  of  the  following  conditions  is  met: 
(a)  it  can  be  demonstrated  that  the  use  of  a 
different  base  would  result  in  a  more 
equitable  allocation  of  the  costs,  or  that  a 
more  readily  available  base  would  not 
increase  the  costs  charged  to  sponsored 
agreements,  or  (b)  the  institution  qualifies  for. 
and  elects  to  use.  the  simplified  method  for 
computing  indirect  cost  rates  described  in 
Section  H. 

e.  Order  of  Distribution. 

(1)  Indirect  cost  categories  consist  of 
depreciation  and  use  allowance,  operation 
and  maintenance,  general  administration  and 
general  expenses,  departmental 
administration,  sponsored  projects 
administration,  library,  and  student 
administration  and  services,  as  described  in 
Section  F. 

(2)  Depreciation  and  use  allowances, 
operation  and  maintenance  expenses,  and 
general  administrative  and  general  expenses 
should  be  allocated  in  that  order  to  the 
remaining  indirect  cost  categories  as  well  as 
to  the  major  functions  and  specialized  sen'ice 
facilities  of  the  institution.  Other  cost 
categories  may  be  allocated  in  the  order 
determined  to  be  most  appropriate  by  the 
institutions.  When  cross  allocation  of  costs  is 
made  as  provided  in  (3)  below,  this  order  of 
allocation  does  not  apply. 

(3)  Normally  an  indirect  cost  category  will 
be  considered  closed  once  it  has  been 
allocated  to  their  cost  objectives,  and  costs 
may  not  be  subsequently  allocated  to  it. 
However,  a  cross  allocation  of  costs  between 
two  or  more  indirect  cost  categories  may  be 
used  if  such  allocation  will  result  in  a  more 
equitable  allocation  of  costs.  If  a  cross 
allocation  is  used,  an  appropriate 
modification  to  the  composition  of  the 
indirect  cost  categories  described  in  Section 
F  is  required. 

F.  Identification  and  Assignment  of  Indirect 

Costs 

1.  Depreciation  and  use  allowances. 

a.  The  expenses  under  this  heading  are  the 
portion  of  the  costs  of  the  institution's 
buildings,  capital  improvements  to  land  and 
buildings,  and  equipment  which  are 
computed  in  accordance  with  Section  J9. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E2d,  the  expenses 
included  in  this  category  shall  be  allocated  in 
the  following  manner: 

(1)  Depreciation  or  use  allowances  on 
buildings  used  exclusively  in  the  conduct  of  a 
single  function,  and  on  capital  improvements 
and  equipment  used  in  such  buildings,  shall 
be  assigned  to  that  function. 

(2)  Depreciation  or  use  allowances  on 
buildings,  used  for  more  than  one  function, 
and  on  capital  improvements  and  equipment 
used  in  such  buildings,  shall  be  allocated  to 
the  individual  functions  performed  in  each 
building  on  the  bais  of  usable  square  feet  of 
space,  excluding  common  areas  such  as 
hallways,  stairwells,  and  restrooms. 

(3)  Depreciation  or  use  allowances  on 
buildings  and  capital  improvements  where 


31596 Federal  Register  /  Vol.  53.  No.  160  /  Thursday.  August  18.  1988  /  Proposed  Rules 


space  is  used  >oinUy,  and  on  equipment  used 
jointly,  shall  be  allocated  to  boiefiting 
functions  in  proportion  to  the  total  salaries 
and  wages  applicable  to  the  joint  functions. 

(4)  Depreciation  or  use  allowances  on 
buildings,  capital  improvements,  and 
equipment  used  predominantly  for  one 
function  and  only  incidentally  for  other(s). 
may  be  assigned  to  the  function  in  which  it  is 
used  predominantly. 

(5)  Depreciation  or  use  allowances  on 
certain  capital  improvements  to  land,  such  as 
paved  parking  areas,  fences,  sidewalks,  and 
the  like,  not  included  in  the  cost  of  buildings, 
shall  be  allocated  to  user  categories  of 
students  and  employees  on  a  full-time 
equivalent  basis.  The  amount  allocated  to  the 
student  category  shall  be  assigned  to  the 
instruction  functions  of  the  institution.  The 
amount  allocated  to  the  employee  category 
shall  be  further  allocated  to  the  major 
functions  of  the  institution  in  proportion  to 
the  salaries  and  wages  of  all  employees 
applicable  to  those  functions. 

2.  Operation  and  maintenance  expenses. 

a.  The  expenses  under  this  heading  are 
those  that  have  been  incurred  by  a  central 
service  organization  or  at  the  departmental 
level  for  the  administration,  supervision, 
operation,  maintenance,  preservation,  and 
protection  of  the  institution's  physical  plant. 
They  include  expenses  normally  incurred  for 
such  items  as  janitorial  and  utility  services; 
repairs  and  ordinary  or  normal  alterations  of 
buildings,  furniture  and  equipment;  and  care 
of  grounds  and  maintenance  and  operation  of 
buildings  and  other  plant  facihties.  The 
operation  and  maintenance  expenses 
category  should  also  include  the  fringe 
benefit  costs  apphcable  to  the  salaries  and 
wages  included  therein,  and  depreciation  and 
use  allowance. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E2d,  the  expenses 
included  in  this  category  shall  be  allocated  in 
the  same  manner  as  described  in  Section  Plb 
for  depreciation  and  use  allowances. 

3.  General  administration  and  general 
expenses. 

a.  The  expenses  under  this  heading  are 
those  that  have  been  incurred  for  the  general 
executive  and  administrative  offices  of 
educational  institutions  and  other  expenses 
of  a  general  character  which  do  not  relate 
solely  to  any  major  function  of  the  institution; 
i.e..  solely  to  (1)  instruction,  (2)  organized 
research,  (3)  other  sponsored  activities,  or  (4) 
other  institutional  activities.  The  general 
administration  and  general  expense  category 
should  also  include  the  fringe  benefit  costs 
applicable  to  the  salaries  and  wages  included 
therein,  an  appropriate  share  of  operation 
and  maintenance  expense,  and  depreciation 
and  use  allowances. 

General  administration  and  general 
expenses  shall  not  include  expenses  incurred 
within  nonuniversity-wide  deans'  offices, 
academic  departments,  organized  research 
units,  or  similar  organizational  units.  (See 
section  F.4.,  departmental  administration 
expenses.) 

Federal  agencies  may  authorize 
reimbursement  of  additional  costs  for 
department  heads  and  faculty  only  in 
exceptional  cases  where  an  institution  can 
demonstrate  undue  hardship  or  detriment  to 
project  performance. 


b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E2d,  the  expenses 
included  in  this  category  shall  be  grouped 
first,  according  to  common  major  functions  of 
the  institution  to  which  they  render  services 
or  provide  benefits.  The  aggregate  expenses 
of  each  group  shall  then  be  allocated  to 
serviced  or  benefited  functions  on  the 
modified  total  cost  basis.  Modified  to<al  costs 
consist  of  salaries  and  wages,  fringe  benefits, 
materials  and  supphes,  services,  travel,  and 
subgrants  and  subcontracts  up  to  $25,000 
each.  When  an  activity  included  in  this 
indirect  cost  category  provides  a  service  or 
product  to  another  institution  or  organization, 
and  appropriate  adjustment  must  be  made  to 
either  the  expenses  or  the  basis  of  allocation 
or  both,  to  assure  a  proper  allocation  of  costs. 

4.  Departmental  administration  expenses. 

a.  The  expenses  under  this  heading  are 
those  that  have  been  incurred  for 
administrative  and  supporting  services  that 
benefit  common  or  joint  departmental 
activities  or  objectives  in  academic  deans' 
offices,  academic  departments  and  divisions, 
and  organized  research  institutes,  study 
centers,  and  research  centers.  Departmental 
administration  expenses  are  subject  to  the 
following  limitations. 

(1)  Academic  deans'  offices.  Salaries  and 
operating  expenses  are  limited  to  those 
attributable  to  administrative  functions. 

(2)  Academic  departments: 

(a)  Salaries  and  fringe  benefits  attributable 
to  the  administrative  work  (including  bid  and 
proposal  preparation]  of  faculty  (including 
departmental  heads),  and  other  professional 
personnel  conducting  research  and/or 
instruction,  shall  be  allowed  at  a  rate  of  3.6 
percent  of  modified  total  direct  costs.  This 
category  does  not  include  professional 
business  or  professional  administrative 
officers.  This  allowance  shall  be  added  to  the 
computation  of  the  indirect  cost  rate  for 
major  functions  in  section  G;  the  exfienses 
covered  by  the  allowance  shall  be  excluded 
from  the  departmental  administration  cost 
pool.  No  documentation  is  required  to 
support  this  allowance. 

(b)  Other  administrative  and  supporting 
expenses  incurred  within  academic 
departments  are  allowable  provided  they  are 
treated  consistently  in  like  circumstances. 
This  would  include  expenses  such  as  the 
salaries  of  secretarial  and  clerical  staffs,  the 
salaries  of  administrative  officers  and 
assistants,  travel,  office  supplies,  stockrooms, 
and  the  like. 

(3)  Other  fringe  benefit  costs  applicable  to 
the  salaries  and  wages  included  in  (1)  and  (2) 
above  are  allowable,  as  well  as  an 
appropriate  share  of  general  administration 
and  general  expenses,  operation  and 
maintenance  expenses,  and  depreciation 
and/or  use  allowances. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E2d,  the  expenses 
included  in  this  category  shall  be  allocated  as 
follows: 

(1)  The  administrative  expenses  of  the 
dean's  office  of  each  college  and  school  shall 
be  allocatprf  tn  the  academic  departments 
within  that  college  or  school  on  the  modified 
total  cost  basis. 

(2)  The  administrative  expenses  of  each 
academic  department,  and  the  department's 


share  of  the  expenses  allocated  in  (1)  above 
shall  be  allocated  to  the  appropriate 
functions  of  the  department  on  the  modified 
total  cost  basis. 

5.  Sponsored  pro/ects  administration. 
(a)  The  expenses  under  this  heading  are 

limited  to  those  incurred  by  a  separate 
organization{8)  established  primarily  to 
administer  sponsored  projects,  including  such 
functions  as  grant  and  contract 
admini8tr;.tion  (Federal  and  non-Federal) 
special  security,  purchasing,  personnel 
administration,  and  editing  and  publishing  of 
research  and  other  reports.  They  include  the 
salaries  and  expenses  of  the  head  of  such 
organization,  assistants,  and  immediate  staff, 
together  with  the  salaries  and  expenses  of 
personnel  engaged  in  supporting  activities 
maintained  by  the  organization,  such  as  stock 
rooms,  stenographic  pools  and  the  like.  This 
category  also  includes  an  allocable  share  of 
fringe  benefit  costs,  general  administration 
and  general  expenses,  operation  and 
maintenance  expenses,  and  depreciation/use 
allowances.  Appropriate  adjustments  will  be 
made  for  services  provided  to  other  functions 
or  organizations. 

Federal  agencies  may  au'iiorize 
reimbursement  of  additional  costs  for 
department  heads  and  faculty  only  in 
exceptional  cases  where  an  institution  can 
demonstrate  undue  hardship  or  detriment  to 
project  performance. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E2d,  the  expenses 
included  in  this  category  shall  be  allocated  to 
the  major  functions  of  the  institution  under 
which  the  sponsored  projects  are  conducted 
on  the  basis  of  the  modified  total  cost  of 
sponsored  projects. 

c.  An  appropriate  adjustment  shall  be 
made  to  eliminate  any  duplicate  charges  to 
sponsored  agreements  when  this  category 
includes  similar  or  identical  activities  as 
those  included  in  the  general  administration 
and  general  expense  category  or  other 
indirect  cost  items,  such  as  accounting, 
procurement,  or  personnel  administration. 

6.  Library  expenses. 

a.  The  expenses  under  this  heading  are 
those  that  have  been  incurred  for  the 
operation  of  the  library,  including  the  cost  of 
books  and  library  materials  purchased  for  the 
library,  less  any  items  of  library  income  that 
qualify  as  applicable  credits  under  Section 
C5.  The  library  expense  category  should  also 
include  the  fringe  benefits  applicable  to  the 
salaries  and  wages  included  therein,  an 
appropriate  share  of  general  administration 
and  general  expense,  operation  and 
maintenance  expense,  and  depreciation  and 
use  allowances.  Costs  incurred  in  the 
purchases  of  rare  books  (museum-type 
books)  with  no  value  to  sponsored 
agreements  should  not  be  allocated  to  them. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E2d,  the  expenses 
included  in  this  category  shall  be  allocated 
first  on  the  basis  of  primary  categories  of 
users,  including  students,  professional 
employees,  and  other  users. 

(1)  The  student  category  shall  consist  of 
full-time  equivalent  students  enrolled  at  the 
institution,  regardless  of  whether  they  earn 
credits  toward  a  degree  or  certificate. 
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(2)  The  professional  employee  category 
shall  consist  of  all  faculty  members  and  other 
professional  employees  of  the  institution,  on 
a  full-time  equivalent  basis. 

(3)  The  other  users  category  shall  consist  of 
all  other  users  of  library  facilities. 

c.  Amounts  allocated  in  b  above  shall  be 
assigned  further  as  follows:  (1)  The  amount  in 
the  student  category  shall  be  assigned  to  the 
instruction  function  of  the  institution. 

(2)  The  amount  in  the  professional 
employee  category  shall  be  assigned  to  the 
major  functions  of  the  institution  in 
proportion  to  the  salaries  and  wages  of  all 
faculty  members  and  other  professional 
employees  applicable  to  those  functions. 

(3)  The  amount  in  the  other  users  category 
shall  be  assigned  to  the  other  institutional 
activities  function  of  the  institution. 

7,  Student  administration  and  services, 
a.  The  expenses  under  this  heading  are 

those  that  have  been  incurred  for  the 

administration  of  student  affairs  and  for 
I    services  to  students,  including  expenses  of 
I    such  activities  as  deans  of  students, 

admissions,  registrar,  counseling  and 
,    placement  services,  student  advisers,  student 
I    health  and  infirmary  services,  catalogs,  and 
I    commencements  and  convocations. 
j       The  salaries  of  members  of  the  academic 
I    staff  whose  responsibihties  to  the  institution 

require  administrative  work  that  benefits 
I    sponsored  projects  may  also  be  included  to 
[    the  extent  that  the  portion  charged  to  Student 

Administration  is  determined  in  accordance 
I  with  Section  J.6.  This  expense  category  also 
'    includes  the  fringe  benefit  costs  apphcable  to 

the  salaries  and  wages  included  therein,  an 
I  appropriate  share  of  general  administration 

and  general  expenses,  operation  and 

maintenance,  and  use  allowances  and/or 

depreciation. 
1      b.  In  the  absence  of  the  alternatives 

provided  for  in  Section  E2d,  the  expenses  in 
i  this  category  shall  be  allocated  to  the 

instruction  function,  and  subsequently  to 
,  sponsored  agreements  in  that  function. 

8.  Offset  for  indirect  expenses  otlierwise 
provided  for  by  the  Government. 

a.  The  items  to  be  accumulated  under  this 
heading  are  the  reimbursements  and  other 
payments  from  the  Federal  Government 
which  are  made  to  the  institution  to  support 
solely,  specifically,  and  directly,  in  whole  or 
in  part,  any  of  the  administrative  or  service 
activities  described  in  Fl  through  7  above. 

b.  The  items  in  this  group  shall  be  treated 
as  a  credit  to  the  affected  individual  indirect 
cost  category  before  that  category  is 
allocated  to  benefiting  functions. 

G.  Determination  and  Application  of  Indirect 
Cost  Rate  or  Rates 

1.  Indirect  cost  pools. 

a,  Subject  to  b  below,  the  separate 
categories  of  indirect  costs  allocated  to  each 
major  function  of  the  institution  as  prescribed 
in  Section  f  shall  be  aggregated  and  treated 
as  a  common  pool  for  that  function.  The 
amount  in  each  pool  shall  be  divided  by  the 
distribution  base  described  in  G2  below  to 
arrive  at  a  single  indirect  cost  rate  for  each 
function.  The  rate  for  each  function  is  used  to 
distribute  indirect  costs  to  individual 
sponsored  agreements  of  that  function.  Since 
a  common  pool  established  for  each  major 
function  of  the  institution,  a  separate  indirect 


cost  rate  would  be  established  for  each  of  the 
major  functions  described  in  Section  Bl 
under  which  sponsored  agreements  are 
carried  out. 

b.  In  some  instances  a  single  rate  basis  for 
use  across  the  board  on  all  work  within  a 
major  function  at  an  institution  may  not  be 
appropriate.  A  single  rate  for  research,  for 
example,  might  not  take  into  account  those 
different  environmental  factors  and  other 
conditions  which  may  affect  substantially  the 
indirect  costs  applicable  to  a  particular 
segment  of  research  at  the  institution.  A 
particular  segment  of  research  may  be  that 
performed  under  a  single  sponsored 
agreement  or  it  may  consist  of  research  under 
a  group  or  sponsored  agreement  performed  in 
a  common  environment.  The  environmental 
factors  are  not  limited  to  the  physical 
location  of  the  work.  Other  important  factors 
are  the  level  of  the  administrative  support 
required,  the  nature  of  the  facilities  or  other 
resources  employed,  the  scientific  disciplines 
or  technical  skills  involved,  the 
organizational  arrangements  used,  or  any 
combination  thereof.  Where  a  particular 
segment  of  a  sponsored  agreement  is 
performed  within  an  environment  which 
appears  to  generate  a  significantly  different 
level  of  indirect  costs,  provision  should  be 
made  for  a  separate  indirect  cost  pool 
applicable  to  such  work.  The  separate 
indirect  cost  pool  should  be  developed  during 
the  regular  course  of  the  rate  determination 
process  and  the  separate  indirect  cost  rate 
resulting  therefrom  should  be  utilized: 
provided  it  is  determined  that  (1)  such 
indirect  cost  rate  differs  significantly  from 
that  which  would  have  been  obtained  under 
a.  above,  and  (2)  the  volume  of  work  to  which 
such  rate  would  apply  is  material  in  relation 
to  other  sponsored  agreements  at  the 
institution. 

2.  The  distribution  basis.  Indirect  costs 
shall  be  distributed  to  applicable  sponsored 
agreements  on  the  basis  of  modified  total 
direct  costs,  consisting  of  salaries  and  wages, 
fringe  benefits,  materials  and  supplies, 
services,  travel,  and  subgrants  and 
subcontracts  up  to  $25,000  each.  For  this 
purpose,  an  indirect  cost  rate  should  be 
determined  for  each  of  the  separate  indirect 
cost  pools  developed  pursuant  to  Gl,  above. 
The  rate  in  each  case  should  be  stated  as  the 
percentage  which  the  amount  of  the 
particular  indirect  cost  pool  is  of  the  modified 
total  direct  costs  identified  with  such  pool. 
Other  bases  may  be  used  where  it  can  be 
demonstrated  that  they  produce  more 
equitable  results. 

3.  Negotiated  Jump  sum  for  indirect  costs. 
A  negotiated  fixed  amount  in  lieu  of  indirect 
costs  may  be  appropriate  for  self-contained, 
off-campus,  or  primarily  subcontracted 
activities  where  the  benefits  derived  from  an 
institution's  indirect  services  cannot  be 
readily  determined.  Such  negotiated  indirect 
costs  will  be  treated  as  an  offset  before 
allocation  to  instruction,  organized  research, 
other  sponsored  activities,  and  other 
institutional  activities.  The  base  on  which 
such  remaining  expenses  are  allocated 
should  be  appropriately  adjusted. 

4.  Predetermined  fixed  rates  for  indirect 
costs.  Public  Law  87-638  (76  Stat.  437) 
authorizes  the  use  of  predetermined  fixed 


rates  in  determining  the  indirect  costs 
applicable  under  research  agreements  with 
educational  institutions.  The  stated 
objectives  of  the  law  are  to  simplify  the 
administration  of  cost-type  research  and 
development  contracts  [including  grants) 
with  educational  institutions,  to  facilitate  the 
preparation  of  their  budgets,  and  to  permit 
more  expeditious  closeout  of  such  contracts 
when  the  work  is  completed.  In  view  of  the 
potential  advantages  offered  by  this 
procedure,  consideration  should  be  given  to 
the  negotiation  of  predetermined  fixed  rates 
for  indirect  costs  in  those  situations  where 
the  cost  experience  and  other  pertinent  facts 
available  are  deemed  sufficient  to  enable  the 
parties  involved  to  reach  an  informed 
judgment  as  to  the  probable  level  of  indirect 
costs  during  the  ensuing  accounting  period. 

5.  Negotiated  fixed  rates  and  carry  forward 
provisions.  When  a  fixed  rate  is  negutiated  in 
advance  for  a  fiscal  year  (or  other  time 
period),  the  over-  cr  under-recovery  for  that 
year  may  be  included  as  an  adjustment  to  the 
indirect  cost  for  the  next  rate  negotiation. 
When  the  rate  is  negotiated  before  the  carry- 
forward adjustment  is  determined,  the  carry- 
forward amount  may  be  applied  to  the  next 
subsequent  rate  negotiation.  When  such 
adjustments  are  to  be  made,  each  fixed  rate 
negotiated  in  advance  for  a  given  period  will 
be  computed  by  applying  the  expected 
indirect  costs  allocable  to  sponsored 
agreements  for  the  forecast  period  plus  or 
minus  the  carry-forward  adjustment  (over-  or 
under-recovery)  from  the  prior  period,  to  the 
forecast  distribution  base.  Unrecovered 
amounts  under  lump-sum  agreements  or  cost- 
sharing  provisions  or  prior  years  shall  not  be 
carried  forward  for  consideration  in  the  new 
rate  negotiation.  There  must,  however,  be  an 
advance  understanding  in  each  case  between 
the  institution  and  the  cognizant  Federal 
agency  as  to  whether  these  differences  will 
be  considered  in  the  rate  negotiation  rather 
than  making  the  determination  after  the 
differences  are  known.  Further,  institutions 
electing  to  use  this  carry-forward  provision 
may  not  subsequently  change  without  prior 
approval  of  the  cognizant  Federal  agency.  In 
the  event  that  an  institution  returns  to  a 
postdetermined  rate,  any  over-  or  under- 
recovery  during  the  period  in  which 
negotiated  fixed  rates  and  carry-forward 
provisions  were  followed  will  be  included  in 
the  subsequent  postdetermined  rates.  Where 
multiple  rates  are  used,  the  same  procedure 
will  be  applicable  for  determining  each  rate. 

H.  Simplified  Method  for  Small  Institutions 

1.  General. 

a.  Where  the  total  direct  cost  of  work 
covered  by  this  Circular  at  an  institution  does 
not  exceed  $3,000,000  in  a  fiscal  year,  the  use 
of  the  simplified  procedure  described  in  2. 
below,  may  be  used  in  determining  allowable 
indirect  costs.  Under  this  simplified 
procedure,  the  institution's  most  recent 
annual  financial  report  and  immediately 
available  supporting  information  with 
salaries  and  wages  segregated  from  other 
costs,  will  be  utilized  as  a  basis  for 
determining  the  indirect  cost  rate  applicable 
to  all  sponsored  agreements. 

b.  The  simplified  procedure  should  not  be 
used  where  it  produces  results  which  appear 
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inequitable  to  the  Govemmant  or  the 
institution.  In  any  such  case,  indirect  costs 
should  be  deteimined  through  use  of  the 
regular  procedure. 
2.  Simplified  procedure. 

a.  Establish  the  total  amount  of  salaries 
and  wages  paid  to  all  employees  of  the 
institution. 

b.  Establish  an  indirect  cost  pool  consisting 
of  the  expenditures  (exclusive  of  capital 
items  and  other  costs  specifically  identified 
as  unallowable)  which  customarily  are 
classified  under  the  following  titles  or  their 
equivalents: 

(1)  General  administration  and  general 
expenses  (exclusive  of  cost  of  student 
administration  and  services,  student 
activities,  student  aid,  and  scholarships). 

(2)  Operation  and  maintenance  of  physical 
plant:  and  depreciation  and  use  allowances; 
after  appropriate  adjustment  for  costs 
applicable  to  other  institutional  activities. 

(3)  Library. 

(4)  Deparlment  administration  expenses, 
which  will  be  computed  as  20  percent  of  the 
salaries  and  expenses  of  deans  and  heads  of 
departments. 

In  those  cases  where  expenditures 
classified  under  (1)  above  have  previously 
been  allocated  to  other  institutional 
activities,  they  may  be  included  in  the 
indirect  cost  pool.  The  total  amount  of 
salaries  and  wages  included  in  the  indirect 
cost  pool  must  be  separately  identified. 

c.  Establish  a  salary  and  wage  distribution 
base,  determined  by  deducting  from  the  total 
of  salaries  and  wages  as  established  in  a 
above  the  amount  of  salaries  and  wages 
included  under  b  above. 

d.  Establish  the  indirect  cost  rate. 
determined  by  dividing  the  amount  in  the 
indirect  cost  pool,  b  above,  by  the  amount  of 
the  distribution  base,  c  above. 

e.  Apply  the  indirect  cost  rate  to  direct 
salaries  and  wages  for  individual  agreements 
to  determine  the  amount  of  indirect  costs 
allocable  to  such  agreements. 

J.  General  Provisions  for  Selected  Items  of 
Cost 

Sections  1  through  44  below  provide 
principles  to  be  applied  in  establishing  the 
allowabihty  of  certain  items  involved  in 
determining  cost.  These  principles  should 
apply  irrespective  of  whether  a  particular 
item  of  cost  is  properly  treated  as  direct  cost 
or  indirect  cost.  Failure  to  mention  a 
particular  item  of  cost  is  not  intended  to 
imply  that  it  is  either  allowable  or 
unallowable:  rather  determination  as  to 
allowability  in  each  case  should  be  based  on 
the  treatment  provided  for  similar  or  related 
items  of  cost.  In  case  of  a  discrepancy 
between  the  provisions  of  a  specific 
sponsored  agreement  and  the  provisions 
below,  the  agreement  should  govern. 

1.  Advertising  costs. 

a.  The  term  advertising  costs  means  the 
costs  of  advertising  media  and  corollary 
administrative  costs.  Advertising  media 
include  magazines,  newspapers,  radio  and 
television  programs,  direct  mail,  exhibits,  and 
the  like. 

b.  The  only  advertising  costs  allowable  are 
those  which  are  solely  for  [1)  the  recruitment 
of  personnel  required  for  the  performance  by 
the  institution  oi  obligations  arising  under  the 


sponsored  agreement,  when  considered  in 
conjunction  with  all  other  recruitment  costs, 
as  set  forth  in  Section  )32;  (2)  the 
procurement  of  goods  and  services  for  the 
performance  of  the  sponsored  agreement;  (3) 
the  disposal  of  scrap  or  surplus  materials 
acquired  in  the  performance  of  the  sponsored 
agreement  except  when  institutions  are 
reimbursed  for  disposal  costs  at  a 
predetermined  amount  in  accordance  with 
Attachment  N,  OMB  Circular  No.  A-110;  or 
(4)  other  specific  purposes  necessary  to  meet 
the  requirements  of  the  sponsored  agreement, 
c.  Costs  of  this  nature,  if  incurred  for  more 
than  one  sponsored  agreement  or  for  both 
sponsored  work  and  other  work  of  the 
institution,  are  allowable  to  the  extent  that 
the  principles  in  Sections  D  and  E  are 
observed. 

2.  Bad  debts.  Any  losses,  whether  actual  or 
estimated,  arising  from  uncoffectibl*  accounts 
and  other  claims,  related  collections  costs, 
and  related  legal  costs,  are  unallowable. 

3.  Civil  defense  costs.  Civil  defense  costs 
are  those  incurred  in  planning  for,  and  the 
protection  of  life  and  property  against,  the 
possible  effects  of  enemy  attack.  Reasonable 
costs  of  civil  defense  measures  (including 
costs  in  excess  of  normal  plant  protection 
costs,  first-aid  training  and  supplies, 
flrefighting  training,  posting  of  additional  exit 
notices  and  directions,  and  other  approved 
dvil  defense  measures)  undertaken  on  the 
institutions'  premises  pursuant  to  suggestions 
or  requirements  of  civil  defense  authorities 
are  allowable  when  distributed  to  all 
activities  of  the  institution.  Capital 
expenditures  for  civil  defense  purposes  will 
not  be  allowed,  but  a  use  allowance  or 
depreciation  may  be  permitted  in  accordance 
with  provisions  set  forth  in  Section  19.  Costs 
of  local  civil  defense  projects  not  on  the 
institution's  premises  are  unallowable. 

4.  Commencement  and  convocation  costs. 
Costs  incurred  for  commencements  and 
convocations  are  unallowable,  except  as 
provided  for  in  Section  F7. 

5.  Communication  costs.  Costs  incurred  for 
telephone  services,  local  and  long  distance 
telephone  calls,  telegrams  radiograms, 
postage  and  the  like,  are  allowable. 

6.  Compensation  for  personal  services 

a.  General.  Compensation  for  personal 
services  covers  all  amounts  paid  currently  or 
accrued  by  the  institution  for  services  of 
employees  rendered  during  the  period  of 
performance  under  sponsored  agreements. 
Such  amounts  include  salaries,  wages,  and 
fringe  benefits  (See  Section  JlS.).  These  costs 
are  allowable  to  the  extent  that  the  total 
compensation  to  individual  employees 
conforms  to  the  estabHshed  policies  of  the 
institution,  consistently  applied,  and 
provided  that  the  charges  for  work  performed 
directly  on  sponsored  agreements  and  for 
other  work  allocable  as  indirect  costs  are 
determined  and  supported  as  provided 
below.  Charges  to  sponsored  agreements  may 
include  reasonable  amounts  for  activities 
contributing  and  intimately  related  to  work 
under  the  agreements,  such  as  delivering 
special  lectures  about  specific  aspects  of  the 
ongoing  activity,  writing  reports  and  articles, 
participating  in  appropriate  seminars, 
consulting  with  colleagues  and  graduate 


students,  and  attending  meetings  and 
conferences.  Incidental  work  (that  in  excess 
of  normal  for  the  individual),  for  which 
supplemental  compensation  is  paid  by  an 
institution  under  institutional  policy,  need  not 
be  included  in  the  payroll  distribution 
systems  described  below,  provided  such 
work  and  compensation  are  septarately 
identified  and  documented  in  the  financial 
management  system  of  the  institution. 

b.{l)  General  Principles,  (a)  The 
distribution  of  salaries  and  wages  whether 
treated  as  direct  or  indirect  costs,  will  be 
based  on  payrolls  docnmented  in  accordance 
with  the  generally  accepted  practices  of 
colleges  and  universities.  Institutions  may 
include  in  a  residual  category  all  activities 
that  are  not  directly  charged  to  sponsored 
agreements,  and  that  need  not  be  distributed 
to  more  than  one  activity  for  purposes  of 
identifying  indirect  costs  and  the  functions  to 
which  they  are  allocable.  The  components  of 
the  residual  category  are  not  required  to  be 
separately  documented. 

(b)  The  apportionment  of  employee's 
salaries  and  wages  which  are  chargeable  to 
more  than  one  sponsored  agreement  or  other 
cost  objective  will  be  accomplished  by 
methods  which  will  (1)  be  in  accordance  with 
Sections  A-2  and  C  above,  (2)  produce  an 
equitable  distribution  of  charges  for 
employee's  activities,  and  (3)  distinguish  the 
employees'  direct  activities  from  their 
indirect  activities. 

(c)  In  the  use  of  any  methods  for 
apportioning  salaries,  it  is  recognized  that,  in 
an  academic  setting,  teaching,  research, 
service,  and  administration  are  often 
inextricably  intermingled.  A  precise 
assessment  of  factors  that  contribute  to  costs 
is  not  always  feasible,  nor  is  it  expected. 
Reliance,  therefore,  is  placed  on  estimates  in 
which  a  degree  of  tolerance  is  appropriate. 

(d)  There  is  no  single  best  method  for 
documenting  the  distribution  of  charges  for 
personal  services.  Methods  for  apportioning 
salaries  and  wages,  however,  must  meet  the 
criteria  specified  in  I.6.b.(2)  below.  Examples 
of  acceptable  methods  are  contained  in  f.e.c. 
below.  Other  methods  which  meet  the  criteria 
specified  in  I.6.b.(2)  below  also  shall  be 
deemed  acceptable,  if  a  mutually  satisfactory 
alternative  agreement  is  reached. 

(2)  Criteria  for  Acceptable  Methods,  (a) 
The  payroll  distribution  system  will  (i)  be 
incorporated  into  the  official  records  of  the 
institution,  (ii)  reasonably  reflect  the  activity 
for  which  the  employee  is  compensated  by 
the  institution,  and  (iii)  encompass  both 
sponsored  and  all  other  activities  on  an 
integrated  basis,  but  may  include  the  use  of 
subsidiary  records.  (Compensation  for 
incidental  work  described  in  J.B.a.  need  not 
be  included.) 

(b)  The  method  must  recognize  the 
principle  of  after-the-fact  confirmation  or 
determination  so  that  costs  distributed 
represent  actual  costs,  unless  a  mutually 
satisfactory  alternative  agreement  is  reached. 
Direct  cost  activities  and  indirect  cost 
activities  may  be  confirmed  by  responsible 
persons  with  suitable  means  of  verification 
that  the  work  was  performed.  Confirmation 
by  the  employee  is  not  a  requirement  for 
either  direct  or  indirect  cost  activities  if  other 
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responsible  persons  make  appropriate 
confirmations. 

(c)  The  payroll  distribution  system  will 
allow  confirmation  of  activity  allocable  to 
each  sponsored  agreement  and  each  of  the 
categories  of  activity  needed  to  identify 
indirect  costs  and  the  fonctions  to  which  they 
are  allocable.  The  activities  chargeable  to 
indirect  cost  categories  or  the  major  functions 
of  the  institution  for  employees  whose 
salaries  must  be  apportioned  (see  ).e.b.l.(b) 
above],  if  not  initially  identified  as  separate 
categories,  may  be  subsequently  distributed 
by  any  reasonable  inethod  mutally  agreed  to. 
including,  but  not  limited  to,  suitably 
conducted  surveys,  statistical  sampling 
procedures,  or  the  application  of  negotiated 
fixed  rates. 

(d)  Practices  vary  among  institutions  and 
within  institutions  as  to  the  activity 
constituting  a  full  workload.  Therefore,  the 
payroll  distribution  system  may  reflect 
categories  of  activities  expressed  as  a 
percentage  distribution  of  total  activities. 

(e)  Direct  and  indirect  charges  may  be 
made  initially  to  sponsored  agreements  on 
the  basis  of  estimates  made  before  services 
are  performed.  When  such  estimates  are 
used,  significant  changes  in  the 
corresponding  work  activity  must  be 
identified  and  entered  into  the  payroll 
distribution  system.  Short-term  (such  as  one 
or  two  months]  fluctuation  between  workload 
categories  need  not  be  considered  as  long  as 
the  distribution  of  salaries  and  wages  is 
reasonable  over  the  longer  term,  such  as  an 
academic  period. 

(0  The  system  will  provide  for  independent 
internal  evaluations  to  ensure  the  system's 
effectiveness  and  compliance  with  the  above 
standards. 

(g]  For  systems  which  meet  these 
standards,  the  institution  will  not  be  required 
to  provide  additional  support  or 
documentation  for  the  effort  actually 
performed. 

c.  Examples  of  Acceptable  Methods  for 
Payroll  Distribution: 

(1]  Plan — Confirmation:  Under  this  method, 
the  distribution  of  salaries  and  wages  of 
professorial  or  professional  staff  applicable 
to  sponsored  agreements  is  based  on 
budgeted,  planned,  or  assigned  work  activity, 
updated  to  reflect  any  significant  changes  in 
work  distribution.  A  plan-confirmation 
system  used  for  salaries  and  wages  charged 
directly  or  indirectly  to  sponsored 
agreements  will  meet  the  following 
standards: 

(a]  A  system  of  budgeted,  planned,  or 
assigned  work  activity  will  be  incorporated 
into  the  official  records  of  the  institution  and 
encompass  both  sponsored  and  all  other 
activities  on  an  integrated  basis.  The  system 
may  include  the  use  of  subsidiary  records. 

(b]  The  system  will  reasonably  reflect  only 
the  activity  for  which  the  employee  is 
compensated  by  the  institution 
(compensation  for  incidental  work  described 
in  ].6.a.  need  not  be  included).  Practices  vary 
among  institutions  and  within  institutions  as 
to  the  activity  constituting  a  full  workload. 
Hence,  the  system  will  reflect  categories  of 
activities  expressed  as  a  percentage 
distribution  of  total  activities.  (But  see 
Section  H  for  treatment  of  indirect  costs 


under  the  simplified  method  for  small 
institutions.) 

(c)  The  system  will  reflect  activity 
applicable  to  each  sponsored  agreement  and 
to  each  category  needed  to  identify  indirect 
costs  and  the  functions  to  which  they  are 
allocable.  The  system  may  treat  indirect  cost 
activities  initially  within  a  residual  category 
and  subsequently  determine  them  by 
alternate  methods  as  discussed  in  I.6.b.(2)(c] 

(d)  The  system  will  provide  for 
modification  of  an  individual's  salary  or 
salary  distribution  commensurate  with  an 
significant  change  in  the  employee's  work 
activity.  Short-tenn  (such  as  one  or  two 
months]  fluctuation  between  workload 
categories  need  not  be  considered  as  long  as 
the  distribution  of  salaries  and  wages  is 
reasonable  over  the  longer  term  such  as  an 
academic  period.  Whenever  it  is  apparent 
that  a  significant  change  in  work  activity 
which  is  directly  or  indirectly  charged  to 
sponsored  agreements  will  occur  or  has 
occurred,  the  change  will  be  documented 
over  the  signature  of  a  responsible  official 
and  entered  into  the  system. 

(e)  At  least  annually  a  statement  will  be 
signed  by  the  employee,  principal 
investigator,  or  responsible  official(s)  using 
suitable  means  of  verification  that  the  work 
was  performed,  stating  that  salaries  and 
wages  charged  to  sponsored  agreements  as 
direct  charges,  and  to  residual,  indirect  cost 
or  other  categories  are  reasonable  in  relation 
to  work  performed. 

(f)  The  system  will  provide  for  independent 
internal  evaluation  to  ensure  the  system's 
integrity  and  compliance  with  the  above 
standards. 

(g)  In  the  use  of  this  method,  an  institution 
shall  not  be  required  to  provide  additional 
support  or  documentation  for  the  effort 
actually  performed. 

(2]  After-the-fact  Activity  Records:  Under 
this  system  the  distribution  of  salaries  and 
wages  by  the  institution  will  be  supported  by 
activity  reports  as  prescribed  below. 

(a)  Activity  reports  will  reflect  the 
distribution  of  activity  expended  by 
employees  covered  by  the  system 
(compensation  for  incidental  work  as 
described  in  J.e.a.  need  not  be  included). 

(b)  These  reports  will  reflect  an  after-the- 
fact  reporting  of  the  percentage  distribution 
of  activity  of  employees.  Charges  may  be 
made  initially  on  the  basis  of  estimates  made 
before  the  services  are  performed,  provided 
that  such  charges  are  promptly  adjusted  if 
significant  differences  are  indicated  by 
activity  records. 

(c)  Reports  will  reasonably  reflect  the 
activities  for  which  employees  are 
compensated  by  the  institution.  To  confirm 
that  the  distribution  of  activity  represents  a 
reasonable  estimate  of  the  work  performed 
by  the  employee  during  the  period,  the 
reports  will  be  signed  by  the  employee, 
principal  investigator,  or  responsible 
officials]  using  suitable  means  of  verification 
that  the  work  was  performed. 

(d)  The  system  will  reflect  activity 
applicable  to  each  sponsored  agreement  and 
to  each  category  needed  to  identify  indirect 
costs  and  the  functions  to  which  Ihey  are 
allocable.  The  system  may  treat  indirect  cost 
activities  initially  within  a  residual  category 


and  subsequently  determine  them  by 
alternate  methods  as  discussed  in  I.6.b.(2)(c|, 

(e)  For  professorial  and  professional  staff, 
the  reports  will  be  prepared  each  academic 
term,  but  no  less  frequently  than  every  six 
months.  For  other  employees,  unless 
alternate  arrangements  are  agreed  to.  the 
reports  will  be  prepared  no  less  frequently 
than  monthly  and  will  coincide  with  one  or 
more  pay  periods. 

(f)  Where  the  institution  uses  time  cards  oi 
other  forms  of  after-the-fact  payroll 
documents  as  original  documentation  for 
payroll  and  payroll  charges,  such  documents 
shall  qualify  as  records  for  this  purpose 
provided  that  they  meet  the  requirements  in 
(a)  through  (e)  above. 

(3)  Multiple  Confirmation  Records:  Under 
this  system  the  distribution  of  salaries  and 
wages  of  professorial  and  professioniil  staff 
will  be  supported  by  records  which  certify 
separately  for  direct  and  indirect  cost 
activities  as  prescribed  below. 

(a)  For  employees  covered  by  the  system, 
there  will  be  direct  cost  records  to  reflect  the 
distribution  of  that  activity  expended  which 
is  to  be  allocable  as  direct  cost  to  each 
sponsored  agreement.  There  will  also  be 
indirect  cost  records  to  reflect  the 
distribution  of  that  activity  to  indirect  costs. 
These  records  may  be  kept  jointly  or 
separately  (but  are  to  be  certified  separately, 
see  below). 

(b)  Salary  and  wage  charges  may  be  made 
initially  on  the  basis  of  estimates  made 
before  the  services  are  performed  provided 
that  such  charges  are  promptly  adjusted  if 
significant  differences  occur. 

(c)  Institutional  records  will  reasonably 
reflect  only  the  activity  fo  which  employees 
are  compensated  by  the  institution 
(compensation  for  incidental  work  as 
described  in  J.B.a.  need  not  be  included). 

(d)  The  system  will  reflect  activity 
applicable  to  each  sponsored  agreement  and 
to  each  category  needed  to  identify  indirect 
costs  and  the  functions  to  which  they  are 
allocable. 

(e)  To  confirm  that  distribution  of  activiiy 
represents  a  reasonable  estimate  of  the  work 
performed  by  the  employee  during  the  period 
the  record  for  each  employee  will  include: 

(1)  The  signature  of  the  employee  or  of  a 
person  having  direct  knowledge  of  the  work, 
confirming  that  the  record  of  activities 
allocable  as  direct  costs  of  each  sponsored 
agreement  is  appropriate. 

(2)  The  record  of  indirect  costs  will  include 
the  signature  of  responsible  person(s)  who 
use  suitable  means  of  verification  that  the 
work  was  performed  and  is  consistent  with 
the  overall  distribution  of  the  employee's 
compensated  activities. 

These  signatures  may  all  be  on  the  same 
document. 

(f)  The  reports  will  be  prepared  each 
academic  term,  but  no  less  frequently  than 
every  six  months. 

(g)  Where  the  institution  uses  time  cards  or 
other  forms  of  after-the-fact  payroll 
documents  as  original  documentation  for 
payroll  and  payroll  charges,  such  documents 
shall  qualify  as  records  for  this  purpose 
provided  they  meet  the  requirements  in  (a) 
through  (f)  above. 
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d.  Salary  rates  for  faculty  members. 

(1)  Salary  rates  for  academic  year  Charges 
for  work  performed  on  sponsored  agreements 
by  faculty  members  during  the  academic  year 
will  be  based  on  the  individual  faculty 
member's  regular  compensation  for  the 
continuous  period  which,  under  the  policy  of 
the  institution  concerned,  constitutes  the 
basis  of  his  salary.  Charges  for  work 
performed  on  sponsored  agreements  during 
all  or  any  portion  of  such  period  are 
allowable  at  the  base  salary  rate.  In  no  event 
will  charges  to  sponsored  agreements, 
irrespective  of  the  basis  of  computation, 
exceed  the  proportionate  share  of  the  base 
salary  for  that  period.  This  principle  applies 
to  all  members  of  the  faculty  at  an  institution. 
Since  intra-university  consulting  is  assumed 
to  be  undertaken  as  a  university  obligation 
requiring  no  compensation  in  addition  to  full- 
time  base  salary,  the  principle  also  applies  to 
faculty  members  who  function  as  consultants 
or  otherwise  contribute  to  a  sponsored 
agreement  conducted  by  another  faculty 
member  of  the  same  institution.  However,  in 
unusual  cases  where  consultation  is  across 
departmental  lines  or  involves  a  separate  or 
remote  operation,  and  the  work  performed  by 
the  consultant  is  in  addition  to  his  regular 
departmental  load,  any  charges  for  such  work 
representing  extra  compensation  above  the 
base  salary  are  allowable  provided  that  such 
consulting  arrangements  are  specifically 
provided  for  in  the  agreement  or  approved  in 
writing  by  the  sponsoring  agency. 

(2)  Periods  outside  the  academic  year 

(a)  Except  as  otherwise  specified  for 
teaching  activity  in  (b)  below,  charges  for 
work  performed  by  faculty  members  on 
sponsored  agreements  during  the  summer 
months  or  other  period  not  included  in  the 
base  salary  period  will  be  determined  for 
each  faculty  member  at  a  rate  not  in  excess 
of  the  base  salary  divided  by  the  period  to 
which  the  base  salary  relates,  and  will  be 
limited  to  charges  made  in  accordance  with 
other  paris  of  this  section.  The  base  salary 
period  used  in  computing  charges  for  work 
performed  during  the  summer  months  will  be 
the  number  of  months  covered  by  the  faculty 
member's  official  academic  year 
appointment. 

(b)  Charges  for  teaching  activities 
performed  by  faculty  members  on  sponsored 
agreements  during  the  summer  months  or 
other  periods  not  included  in  the  base  salary 
period  will  be  based  on  the  normal  policy  of 
the  institution  governing  compensation  to 
faculty  members  for  teaching  assignments 
during  such  periods. 

(3)  Part-time  faculty.  Charges  for  work 
performed  on  sponsored  agreements  by 
faculty  members  having  only  part-time 
appointments  will  be  determined  at  a  rate  not 
in  excess  of  that  regularly  paid  for  the  part- 
time  assignments;  e.g.,  an  institution  pays 
$5,000  to  a  faculty  member  for  half-time 
teaching  during  the  academic  year.  He 
devoted  one-half  of  his  remaining  time  to  a 
sponsored  agreement.  Thus,  his  additional 
compensation,  chargeable  by  the  institution 
to  the  agreement,  would  be  one-half  of  S5,000, 
or  $2,500. 

e.  Noninstitutional  professional  activities. 
Unless  an  arrangement  is  specifically 
authorized  by  a  Federal  sponsoring  agency. 


an  institution  must  follow  its  institution-wide 
policies  and  practices  concerning  the 
permissible  extent  of  professional  services 
that  can  be  provided  outside  the  institution 
for  noninstitutional  compensation.  Where 
such  institution-wide  policies  do  not  exist  or 
do  not  adequately  define  the  permissible 
extent  of  consulting  or  other  noninstitutional 
activities  undertaken  for  extra  outside  pay, 
the  Government  may  require  that  the  effort  of 
professional  staff  working  on  sponsored 
agreements  be  allocated  between  (1) 
institutional  activities,  and  (2) 
noninstitutional  professional  activities.  If  the 
sponsoring  agency  considers  the  extent  of 
noninstitutional  professional  effort  excessive, 
appropriate  arrangements  governing 
compensation  will  be  negotiated  on  a  case- 
by-case  basis. 

7.  Contingency  provisions.  Contributions  to 
a  contingency  reserve  or  any  similar 
provision  made  for  events,  the  occurrence  of 
which  cannot  be  foretold  with  certainty  as  to 
time,  intensity,  or  with  an  assurance  of  their 
happening,  are  unallowable.  (But  see  also 
Section  I16c.) 

8.  Deans  of  faculty  and  graduate  schools. 
The  salaries  and  expenses  of  deans  of  faculty 
and  graduate  schools,  or  their  equivalents, 
and  their  staffs,  are  allowable. 

9.  Depreciation  and  use  allowances. 
Institutions  may  be  compensated  for  the  use 
of  their  buildings,  capital  improvements,  and 
equipment;  provided  that  they  are  used, 
needed  in  the  institutions'  activities,  and 
properly  allocable  to  sponsored  agreements. 
Such  compensation  shall  be  made  by 
computing  either  depreciation  or  use 
allowance.  Use  allowances  are  the  means  of 
providing  such  compensation  when 
depreciation  or  other  equivalent  costs  are  not 
computed.  The  allocation  for  depreciation  or 
use  allowance  shall  be  made  in  accordance 
with  Section  Fl.  Depreciation  and  use 
allowances  are  computed  applying  the 
following  rules: 

a.  The  computation  of  depreciation  or  use 
allowances  shall  be  based  on  the  acquisition 
cost  of  the  assets  involved.  For  this  purpose, 
the  acquisition  cost  will  exclude  (1)  the  cost 
of  land;  (2)  any  portion  of  the  cost  of 
buildings  and  equipment  borne  by  or  donated 
by  the  Government,  irrespective  of  where 
title  was  originally  vested  or  where  it  is 
presently  located;  and  [3]  any  portion  of  the 
cost  of  buildings  and  equipment  contributed 
by  or  for  the  institution  where  law  or 
agreement  prohibit  recovery.  For  an  asset 
donated  to  the  institution  by  a  third  party,  its 
fair  market  value  at  the  time  of  the  donation 
shall  be  considered  as  the  acquisition  cost. 

b.  In  the  use  of  the  depreciation  method, 
the  following  shall  be  observed; 

(1)  The  period  of  useful  service  or  useful 
life  established  in  each  case  for  usable 
capital  assets  must  take  into  consideration 
such  factors  as  type  of  construction,  nature  of 
the  equipment,  technological  developments  in 
the  particular  area,  and  the  renewal  and 
replacement  policies  followed  for  the 
individual  items  or  classes  of  assets  involved. 

(2)  The  depreciation  method  used  to  charge 
the  cost  of  an  asset  (or  group  of  assets)  to 
accounting  periods  shall  reflect  the  pattern  of 
consumption  of  the  asset  during  its  useful  life. 
In  the  absence  of  clear  evidence  indicating 


that  the  expected  consumption  of  the  asset 
will  be  significantly  greater  in  the  early 
portions  than  in  the  later  portions  of  its  useful 
life,  the  straightline  method  shall  be 
presumed  to  be  the  appropriate  method. 
Depreciation  methods  once  used  shall  not  be 
changed  unless  appoved  in  advance  by  the 
cognizant  Federal  agency. 

(3)  Where  the  depreciation  method  is 
introduced  for  application  to  assets  for  which 
use  allowance  was  previously  charged,  the 
aggregate  amount  of  use  allowances  and 
depreciation  applicable  to  such  assets  must 
not  exceed  the  total  acquisition  cost  of  the 
assets. 

(4)  When  the  depreciation  method  is  used 
for  buildings,  a  building  "shell"  may  be 
treated  separately  from  other  building 
components,  such  as  plumbing  system  and 
heating  and  air  conditioning  system.  Each 
component  item  may  then  be  depreciated 
over  its  estimated  useful  life.  On  the  other 
hand,  the  entire  building,  including  the  shell 
and  all  components,  may  be  treated  as  a 
single  asset  and  depreciated  over  a  single 
useful  life. 

(5)  Where  the  depreciation  method  is  used 
for  a  particular  class  of  assets,  no 
depreciation  may  be  allowed  on  any  such 
assets  that  have  outlived  their  depreciable 
lives.  (But  see  also  c(3),  below.) 

c.  Under  the  use  allowance  method,  the 
following  shall  be  observed; 

(1)  The  use  allowance  for  buildings  and 
improvements  (including  improvements  such 
as  paved  parking  areas,  fences,  and 
sidewalks)  will  be  computed  at  an  annual 
rate  not  exceeding  two  percent  of  acquisition 
cost.  The  use  allowance  for  equipment  will 
be  computed  at  an  annual  rate  not  exceeding 
six  and  two-thirds  percent  of  acquisition  cost. 

(2)  In  contrast  to  the  depreciation  method, 
the  entire  building  must  be  treated  as  a  single 
asset  without  separating  its  "shell"  from 
other  building  components  under  the  use 
allowance  method.  The  entire  building  must 
be  treated  as  a  single  asset,  and  the  two- 
percent  use  allowance  limitation  must  be 
applied  to  all  parts  of  the  building.  The  two- 
percent  limitation,  however,  need  not  be 
applied  to  equipment  or  other  assets  that  are 
merely  attached  or  fastened  to  the  building 
but  not  permanently  fixed  and  are  used  as 
furnishings,  decorations  or  for  specialized 
purposes  (e.g.,  dentist  chairs  and  dental 
treatment  units,  counters,  laboratory  benches 
bolted  to  the  floor,  dishwashers,  and 
carpeting).  Such  equipment  and  assets  will  be 
considered  as  not  being  permanently  fixed  to 
the  building  if  they  can  be  removed  without 
the  need  for  costly  or  extensive  alterations  or 
repairs  to  the  building  to  make  the  space 
usable  for  other  purposes.  Equipment  and 
assets  which  meet  these  criteria  will  be 
subject  to  the  six  and  two-thirds  percent 
equipment  use  allowance. 

(3)  A  reasonable  use  allowance  may  be 
negotiated  for  any  assets  that  are  considered 
to  be  fully  depreciated,  after  taking  into 
consideration  the  amount  of  depreciation 
previously  charged  to  the  Government,  the 
estimated  useful  life  remaining  at  the  time  of 
negotiation,  the  effect  of  any  increased 
maintenance  charges,  decreased  efficiency 
due  to  age,  and  any  other  factors  pertinent  to 
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the  utilization  of  the  asset  for  the  purpose 
contemplated. 

d.  Except  as  otherwise  provided  in  b  and  c 
above,  a  combination  of  the  depreciation  and 
use  allowance  methods  may  not  be  used,  in 
like  circumstances,  for  a  single  class  of  assets 
(e.g.,  buildings,  office  equipment,  and 
computer  equipment). 

e.  Charges  for  use  allowances  or 
depreciation  must  be  supported  by  adequate 
property  records,  and  physical  inventories 
must  be  taken  at  least  once  every  two  years 
to  ensure  that  the  assets  exist  and  are  usable, 
used,  and  needed.  Statistical  sampling 
techniques  may  be  used  in  taking  these 
inventories.  In  addition,  when  the 
depreciation  method  is  used,  adequate 
depreciation  records  showing  the  amount  of 
depreciation  taken  each  period  must  also  be 
maintained. 

10.  Donated  services  and  property.  The 
value  of  donated  services  and  property  are 
not  allowable  either  as  a  direct  or  indirect 
cost,  except  that  depreciation  or  use 
allowances  on  donated  assets  are  permitted 
in  accordance  with  Section  J9a.  The  value  of 
donated  services  and  property  may  be  used 
lo  meet  cost  sharing  or  matching 
requirements,  in  accordance  with  OMB 
Circular  No.  A-110. 

11.  Employee  morale,  health,  and  welfare 
costs  and  credits.  The  costs  of  house 
publications,  health  or  first-aid  clinics  and/or 
infirmaries,  recreational  activities, 
employees,  counseling  services,  and  other 
expenses  incurred  in  accordance  with  the 
institution's  established  practice  or  custom 
for  the  improvement  of  working  conditions, 
employer-employee  relations,  employee 
morale,  and  employee  performance,  are 
allowable.  Income  generated  from  any  of 
these  activities  will  be  credited  to  the  cost 
thereof  unless  such  income  has  been 
irrevocably  set  over  to  employee  welfare 
organizations. 

12.  Entertainment  costs.  Costs  incurred  for 
amusement,  social  activities,  entertainment, 
and  any  items  relating  thereto,  such  as  meals, 
lodging,  rentals,  transportation,  and 
gratuities,  are  unallowable. 

13.  Equipment  and  other  capital 
expenditures. 

a.  For  purposes  of  this  paragraph,  the 
following  defmitions  apply: 

(1)  Equipment  means  an  article  of 
nonexpendable  tangible  personal  property 
having  a  useful  life  of  more  than  two  years, 
and  an  acquisition  cost  of  $500  or  more  per 
unit.  However,  consistent  wi**'  institutional 
policy,  lower  limits  may  be  established. 

(2)  Capital  expenditure  means  the  cost  of 
the  asset  including  the  cost  to  put  it  in  place. 
Capital  expenditure  for  equipment,  for 
example,  means  the  net  invoice  price  of  the 
equipment,  including  the  cost  of  any 
modifications,  attachments,  accessories,  or 
auxiliary  apparatus  necessary  to  make  it 
usable  for  the  purpose  for  which  it  is 
acquired.  Ancillary  charges,  such  as  taxes, 
duty,  protective  intransit  insurance,  freight, 
and  installation  may  be  included  in,  or 
excluded  from,  capital  expenditure  cost  in 
accordance  with  the  institution's  regular 
accounting  practices. 

(3)  Special  purpose  equipment  means 
equipment  which  is  used  only  for  research. 


medical,  scientific,  or  other  technical 
activities. 

(4)  General  purpose  equipment  means 
equipment,  the  use  of  which  is  not  limited 
only  to  research,  medical,  scientific  or  other 
technical  activities.  Examples  of  general 
purpose  equipment  include  office  equipment 
and  furnishings,  air  conditioning  equipment. 
reproduction  and  printing  equipment,  motor 
vehicles,  and  automatic  data  processing 
equipment. 

b.  The  following  rules  of  allowability  shall 
apply  to  equipment  and  other  capital 
expenditures: 

(1)  Capital  expenditures  for  general 
purpose  equipment,  buildings,  and  the  land 
are  unallowable  as  direct  charges,  except 
where  approved  in  advance  by  the 
sponsoring  agency. 

(2)  Capital  expenditures  for  special  purpose 
equipment  are  allowable  as  direct  charges, 
provided  that  the  acquisition  of  items  having 
a  unit  cost  of  $1,000  or  more  is  apprqved  in 
advance  by  the  sponsoring  agency. 

(3)  Capital  expenditures  for  improvements 
to  land,  buildings,  or  equipment  which 
materially  increase  their  value  or  useful  life 
are  unallowable  as  direct  charges,  except 
where  approved  in  advance  by  the 
sponsoring  agency. 

(4)  Capital  expenditures  are  unallowable 
as  indirect  costs.  But  see  Section  J9  for 
allowability  of  depreciation  or  use  allowance 
on  buildings,  capital  improvements,  and 
equipment.  Also  see  Section  J33  for 
allowability  of  rental  costs  on  land,  buildings, 
and  equipment. 

14.  Fines  and  penalties.  Costs  resulting 
from  violations  of,  or  failure  of  the  institution 
to  comply  with  Federal,  State,  and  local  laws 
and  regulations  are  unallowable,  except 
when  incurred  as  a  result  of  compliance  v^ith 
specific  provisions  of  the  sponsoring 
agreement,  or  instructions  in  writing  from  the 
contracting  officer  or  equivalent. 

15.  Fringe  benefits. 

a.  Fringe  benefits  in  the  form  of  regular 
compensation  paid  to  employees  during 
periods  of  authorized  absences  from  the  job. 
such  as  for  annual  leave,  sick  leave,  military 
leave,  and  the  like,  are  allowable,  provided 
such  costs  are  distributed  to  all  institutional 
activities  in  proportion  to  the  relative  amount 
of  time  or  effort  actually  devoted  by  the 
em.ployees.  see  Section  135  for  treatment  of 
sabbatical  leave. 

b.  Fringe  benefits  in  the  form  of  employer 
contributions  or  expenses  for  social  security. 
employee  insurance,  workmen's 
compensation  insurance,  tuition  or  remission 
of  tuition  for  individual  employees  or  their 
families  and  the  like  are  allowable,  provided 
such  benefits  are  granted  in  accordance  with 
established  institutional  policies,  and  are 
distributed  to  all  institutional  activities  on  an 
equitable  basis.  See  Section  J36b  for 
treatment  of  tuition  remission  provided  to 
students. 

c.  Rules  for  pension  plan  costs  are  as 
follows: 

(1]  Cu!>l:>  of  the  institution's  pension  plan 
which  are  incurred  in  accordance  with  the 
established  policies  of  the  institution  are 
allowable,  provided  (a)  such  policies  meet 
the  test  of  reasonableness;  (b)  the  methods  of 
cost  allocation  are  equitable  for  all  activities: 


(c)  the  amount  of  pension  cost  assigned  to 
each  fiscal  year  is  determined  in  accordance 
with  (2)  below:  and  (d)  the  cost  assigned  to  a 
given  fiscal  year  is  paid  or  funded  for  all  plan 
participants  within  six  months  after  the  end 
of  that  year. 

(2)  The  amount  of  pension  cost  assigned  lo 
each  fiscal  year  shall  be  determined  in 
accordance  with  generally  accepted 
accounting  principles.  Institutions  may  elect 
to  follow  the  "Cost  Accounting  Standard  for 
Composition  and  Measurement  of  Pension 
Cost"  (4  CFR  Part  412). 

(3)  Premiums  paid  for  pension  plan 
termination  insurance  pursuant  to  the 
Employee  Retirement  Income  Security  Act  of 
1974  (Public  Law  93-406)  are  allowable.  Late 
payment  charges  on  such  premiums  are 
unallowable.  Excise  taxes  on  accumulated 
funding  deficiencies  and  prohibited 
transactions  of  pension  plan  fiduciaries 
imposed  under  the  Employee  Retirement 
Income  Security  Act  are  also  unallowable, 

d.  Fringe  benefit  may  be  assigned  to  cost 
objectives  by  identifying  specific  bt.iielu3  to 
specific  individual  employees  or  by  allocating 
on  the  basis  of  the  salaries  and  wages  of  the 
employees  receiving  the  benefits.  VVhen  the 
allocation  method  is  used,  separate 
allocations  must  be  made  to  selective 
groupings  of  employees,  if  the  costs  in 
relationship  to  salaries  and  wages  differ 
significantly  for  different  groups  of 
employees.  Also  fringe  benefits  related  to 
institutional  salaries  and  wages  treated  as 
direct  costs  may  be  treated  as  direct  costs. 

16.  Insurance  and  indemnification. 

a.  Costs  of  insurance  required  or  approve, 
and  maintained,  pursuant  to  the  sponsored 
agreement,  are  allowable. 

b.  Costs  of  other  insurance  maintained  by 
the  institution  in  connection  with  the  general 
conduct  of  its  activities,  are  allowable 
subject  to  the  following  limitations:  (1)  types 
and  extent  and  cost  of  coverage  must  be  in 
accordance  with  sound  institutional  practice; 
(2)  costs  of  insurance  or  of  any  contributions 
to  any  reserve  covering  the  risk  of  loss  of  or 
damage  to  Government-owned  property  are 
unallowable,  except  to  the  extent  thai  the 
Government  has  specifically  required  or 
approved  such  costs:  and  (3)  costs  of 
insurance  on  the  lives  of  officers  or  trustees 
are  unallowable  except  where  such  insurance 
is  part  of  an  employee  plan  which  is  not 
unduly  restricted. 

c.  Contributions  to  a  reserve  for  a  self- 
insurance  program  are  allowable,  to  the 
extent  that  the  types  of  coverage,  extent  of 
coverage,  and  the  rates  and  premiums  would 
have  been  allowed  had  insurance  been 
purchased  to  cover  the  risks. 

d.  Actual  losses  which  could  have  been 
covered  by  permissible  insurance  (whether 
through  purchased  insurance  or  self- 
insurance)  are  unallowable,  unless  expressly 
provided  for  in  the  sponsored  agreement, 
except  that  costs  incurred  because  of  losses 
not  covered  under  existing  deductible  clauses 
for  insurance  coverage  provided  in  keeping 
with  sound  management  practice  as  well  as 
minor  losses  not  covered  by  insurance,  such 
as  spoilage,  breakage  and  disappearance  of 
small  hand  tools,  which  occur  in  the  ordinary 
course  of  operations,  are  allowable. 
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e.  Indemnification  includes  securing  the 
institution  against  liabilities  to  third  persons 
and  other  losses  not  compensated  by 
insurance  or  otherwise.  The  Government  is 
obligated  to  indemnify  the  institution  only  to 
the  extent  expressly  provided  for  in  the 
sponsored  agreement,  except  as  provided  in  d 
above. 

17.  Interest,  fund  raising,  and  investment 
management  costs. 

a.  Costs  incurred  for  interest  on  borrowed 
capital  or  temporary  use  of  endowment 
funds,  however  represented,  are  unallowable, 
except  as  indicated  in  e  below. 

b.  Costs  of  organized  fund  raising, 
including  financial  campaigns,  endowment 
drives,  solicitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contributions,  are 
unallowable. 

c.  Cost  of  investment  counsel  and  staff  and 
similar  expenses  incurred  solely  to  enhance 
income  from  investments  are  unallowable. 

d.  Costs  related  to  the  physical  custody 
and  control  of  monies  and  securities  are 
allowable. 

e.  The  cost  of  interest  paid  to  an  external 
party  is  allowable  where  associated  with  the 
following  assets,  provided  the  assets  are  used 
in  support  of  sponsored  agreements,  and  the 
total  cost  (including  depreciation  or  use 
allowances,  operation  and  maintenance 
costs,  interest  etc.,)  does  not  exceed  the 
rental  cost  of  comparable  assets  in  the  same 
locality. 

(1)  Buildings  acquired  or  completed  on  or 
after  July  1, 1982. 

(2)  Major  reconstruction  and  remodeling  of 
existing  buildings  completed  on  or  after  July 
1, 1982. 

(3)  Acquisition  or  fabrication  of  capital 
equipment  (as  defined  in  paragraph  J.IS, 
"Equipment  and  other  capital  expenditures") 
completed  on  or  after  July  1, 1982,  costing 
$10,000  or  more,  if  agreed  to  by  the 
Government. 

18.  Labor  relations  costs.  Costs  incurred  in 
maintaining  satisfactory  relations  between 
the  institution  and  its  employees,  including 
cost  of  labor  management  committees, 
employees'  publications,  and  other  related 
activities,  are  allowable. 

19.  Losses  on  other  sponsored  agreements 
or  contracts.  Any  excess  of  costs  over  income 
under  any  other  sponsored  agreement  or 
contract  of  any  nature  is  unallowable.  This 
includes,  but  is  not  limited  to,  the  institution's 
contribution  portion  by  reason  of  cost-sharing 
agreements  or  any  under-recoveries  through 
negotiation  of  flat  amounts  for  indirect  costs. 

20.  Maintenance  and  repair  costs.  Costs 
incurred  for  necessary  maintenance,  repair  or 
upkeep  of  property  (including  Government 
property  unless  otherwise  provided  for) 
which  neither  add  to  the  permanent  value  of 
the  property  nor  appreciably  prolong  its 
intended  life  but  keep  it  in  an  efficient 
operating  condition,  are  allowable. 

21.  Material  costs.  Costs  incurred  for 
purchased  materials,  supplies,  and  fabricated 
parts  directly  or  indirectly  related  to  the 
sponsored  agreements,  are  allowable. 
Purchases  made  specifically  for  the 
sponsored  agreement  should  be  charged 
thereto  at  their  actual  prices  after  deducting 
all  cash  discounts,  trade  discounts,  rebates. 


and  allowances  received  by  the  institution. 
Withdrawals  from  general  stores  or 
stockrooms  should  be  charged  at  their  cost 
under  any  recognized  method  of  pricing 
stores  withdrawals  conforming  to  sound 
accounting  practices  consistently  followed  by 
the  institution.  Incoming  transportation 
charges  are  a  proper  part  of  material  cost. 
Direct  material  cost  should  include  only  the 
materials  and  supplies  actually  used  for  the 
performance  of  the  sponsored  agreement,  and 
due  credit  should  be  given  for  any  excess 
materials  retained,  or  returned  to  vendors. 
Due  credit  should  be  given  for  all  proceeds  or 
value  received  for  any  scrap  resulting  from 
work  under  the  sponsored  agreement.  Where 
Goverment-donated  or  furnished  material  is 
used  in  performing  the  sponsored  agreement 
such  material  will  be  used  without  charge. 

22.  Memberships,  subscriptions  and 
professional  activity  costs. 

a.  Costs  of  the  institution's  membership  in 
civic,  business,  technical  and  professional 
organizations  are  allowable. 

b.  Costs  of  the  institution's  subscriptions  to 
civic,  business,  professional,  and  technical 
periodicals  are  allowable. 

c.  Costs  of  meetings  and  conferences,  when 
the  primary  purpose  is  the  dissemination  of 
technical  information,  are  allowable.  This 
includes  costs  of  meals,  transportation,  rental 
of  facilities,  and  other  items  incidental  to 
such  meetings  or  conferences. 

23.  Patent  costs.  Costs  of  preparing 
disclosures,  reports,  and  other  documents 
required  by  the  sponsored  agreement,  and  of 
searching  the  art  to  the  extent  necessary  to 
make  such  invention  disclosures,  are 
allowable.  In  accordance  with  the  clauses  of 
the  sponsored  agreement  relating  to  patents, 
costs  of  preparing  documents  and  any  other 
patent  costs,  in  connection  with  the  filing  of  a 
patent  application  where  title  is  conveyed  to 
the  Government,  are  allowable.  (See  also 
Section  J34.) 

24.  Plant  security  costs.  Necessary 
expenses  incurred  to  comply  with  security 
requirements,  including  wages,  uniforms  and 
equipment  of  personnel  engaged  in  plant 
protection,  are  allowable. 

25.  Preagreement  costs.  Costs  incurred 
prior  to  the  effective  date  of  the  sponsored 
agreement,  whether  or  not  they  would  have 
been  allowable  thereunder  if  incurred  after 
such  date,  are  unallowable  unless  approved 
by  the  sponsoring  agency. 

26.  Professional  service  costs. 

a.  Costs  of  professional  services  rendered 
by  the  members  of  a  particular  profession 
who  are  not  employees  of  the  institution  are 
allowable,  subject  to  b  and  c  below,  when 
reasonable  in  relation  to  the  services 
rendered  and  when  not  contingent  upon 
recovery  of  the  costs  from  the  Government. 
Retainer  fees  to  be  allowable  must  be 
reasonably  supported  by  evidence  of  services 
rendered. 

b.  Factors  to  be  considered  in  determining 
the  allowability  of  costs  in  a  particular  case 
include  (1)  the  past  pattern  of  such  costs, 
particularly  in  the  years  prior  to  the  award  of 
sponsored  agreements;  (2)  the  impact  of 
sponsored  agreements  on  the  institution's 
total  activity;  (3)  the  nature  and  scope  of 
managerial  services  expected  of  the 
institution's  own  organizations;  and  (4) 


whether  the  proportion  of  Government  work 
to  the  institution's  total  activity  is  such  as  to 
influence  the  institution  in  favor  of  incurring 
the  costs,  particularly  where  the  services 
rendered  are  not  of  a  continuing  nature  and 
have  little  relationship  to  work  under 
sponsored  agreements. 

c.  Costs  of  legal,  accounting,  and  consulting 
services,  and  related  costs,  incurred  in 
connection  with  the  prosecution  of  claims 
against  the  Government,  are  unallowable. 
Costs  of  legal,  accounting  and  consulting 
services,  and  related  costs,  incurred  in 
connection  with  patent  infringement 
litigation,  are  unallowable  unless  otherwise 
provided  for  in  the  sponsored  agreements. 

27.  Profits  and  losses  on  disposition  of 
plant  equipment  or  other  capital  assets. 
Profits  or  losses  arising  from  the  sale  or 
exchange  of  plant,  facilities,  equipment  or 
other  capital  assets,  including  sale  or 
exchange  of  either  short-term  or  long-term 
investments,  shall  not  be  considered  in 
computing  the  costs  of  sponsored  agreements 
except  for  pension  plans  as  provided  in 
Section  JlSc.  When  assets  acquired  with 
Federal  funds,  in  part  or  wholly,  are  disposed 
of,  the  distribution  of  the  proceeds  shall  be 
made  in  accordance  with  Attachment  N, 
0MB  Circular  No.  A-110. 

28.  Proposal  costs.  Proposal  costs  are  the 
costs  of  preparing  bids  or  proposals  on 
potential  Government  and  nongovernment 
sponsored  agreements  or  projects,  including 
the  development  of  data  necessary  to  support 
the  institution's  bids  or  proposals.  Proposal 
costs  of  the  current  accounting  period  of  both 
successful  and  unsuccessful  bids  and 
proposals  normally  should  be  treated  as 
indirect  costs  and  allocated  currently  to  all 
activities  of  the  institution,  and  no  proposal 
costs  of  past  accounting  periods  will  be 
allocable  to  the  current  period.  However,  the 
institution's  established  practices  may  be  to 
treat  proposal  costs  by  some  other  recognized 
method.  Regardless  of  the  method  used,  the 
results  obtained  may  be  accepted  only  if 
found  to  be  reasonable  and  equitable. 

29.  Public  information  services  costs.  Cost 
of  news  releases  pertaining  to  specific 
research  or  scientific  accomplishment  are 
allowable,  when  they  result  from 
performance  of  sponsored  agreements. 

30.  Rearrangement  and  alteration  costs. 
Cost  incurred  for  ordinary  or  normal 
rearrangement  and  alteration  of  facilities  are 
allowable.  Special  arrangement  and 
alteration  costs  incurred  specifically  for  the 
project  are  allowable  when  such  work  has 
been  approved  in  advance  by  the  sponsoring 
agency. 

31.  Reconversion  costs.  Costs  incurred  in 
the  restoration  or  rehabilitation  of  the 
institution's  facilities  to  approximately  the 
same  condition  existing  immediately  prior  to 
commencement  of  a  sponsored  agreement, 
fair  wear  and  tear  excepted,  are  allowable. 

32.  Recruiting  costs. 

a.  Subject  to  b,  c,  and  d  below,  and 
provided  that  the  size  of  the  staff  recruited 
and  maintained  is  in  keeping  with  workload 
requirements,  costs  of  "help  wanted" 
advertising,  operating  costs  of  an 
employment  office  necessary  to  secure  and 
maintain  an  adequate  staff,  costs  of  operating 
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an  aptitude  and  educational  testing  program, 
travel  costs  of  employees  while  engaged  in 
recruiting  personnel,  travel  costs  of 
applicants  for  interviews  for  prospective 
employment,  and  relocation  costs  incurred 
incident  to  recruitment  of  new  employees,  are 
allowable  to  the  extent  that  such  costs  are 
incurred  pursuant  to  a  well  managed 
recruitment  program.  Where  the  institution 
uses  employment  agencies,  costs  not  in 
excess  of  standard  commerical  rates  for  such 
services  are  allowable. 

b.  In  publications,  costs  of  help  wanted 
advertising  that  includes  color,  includes 
advertising  material  for  other  than 
recruitment  purposes,  or  is  excessive  in  size 
(taking  into  consideration  recruitment 
purposes  for  which  intended  and  normal 
institutional  practices  in  this  respect),  are 
unallowable. 

c.  Costs  of  help  wanted  advertising,  special 
emoluments,  fringe  benefits,  and  salary 
allowances  incurred  to  attract  professional 
personnel  from  other  institutions  that  do  not 
meet  the  test  of  reasonableness  or  do  not 
conform  with  the  established  practices  of  the 
institution,  are  unallowable. 

d.  Where  relocation  costs  incurred  incident 
to  recruitment  of  a  new  employee  have  been 
allowed  either  as  an  allocable  direct  or 
indirect  cost,  and  the  newly  hired  employee 
resigns  for  reasons  within  his  control  within 
twelve  months  after  hire,  the  institution  will 
be  required  to  refund  or  credit  such 
relocation  costs  to  the  Government. 

33.  Rental  cost  of  buildings  and  equipment. 

a.  Rental  costs  of  buildings  or  equipment 
are  allowable  to  the  extent  that  the  decision 
to  rent  or  lease  is  in  accord  with  Section  C-3. 
Rental  arrangements  should  be  reviewed 
periodically  to  determine  if  circumstances 
have  changed  and  other  options  are 
available. 

b.  Rental  costs  under  "sale  and  lease  back" 
arrangements  are  allowable  only  up  to  the 
amount  that  would  be  allowed  if  the 
institution  continued  to  own  the  property. 

c.  Rental  costs  under  "less-than-arms- 
length"  leases  are  allowable  only  up  to  the 
amount  that  would  be  allowed  if  the 
institution  owned  the  property.  For  this 
purpose,  a  "less-than-arms-length"  lease  is 
one  under  which  one  party  to  the  lease 
agreement  is  able  to  control  or  substantially 
influence  the  actions  of  the  other. 

d.  Where  significant  rental  costs  are 
incurred  under  leases  which  create  a  material 
equity  in  the  leased  property,  they  are 
allowable  only  up  to  the  amount  that  would 
be  allowed  if  the  institution  purchased  the 
property  on  the  date  the  lease  agreement  was 
executed.  For  this  purpose,  a  material  equity 
in  the  property  exists  when  the  lease: 

(1)  is  noncancelable  or  is  cancelable  only 
upon  the  occurrence  of  some  remote 
contingency,  and 

(2)  has  one  or  more  of  the  following 
characteristics: 

(a)  Title  to  the  property  passes  to  the 
institution  at  some  time  during  or  after  the 
lease  period. 

(b)  The  term  of  the  lease  corresponds 
substantially  to  the  estimated  useful  life  of 
the  property  (i.e.,  the  period  of  economic 
usefulness  to  the  legal  owner  of  the  property). 

(c)  The  initial  term  is  less  than  the  useful 
life  of  the  property  and  the  institution  has  the 


option  to  renew  the  lease  for  the  remaining 
useful  life  at  substantially  less  than  fair 
rental  value. 

(d)  The  property  was  acquired  by  the 
leasor  to  meet  the  special  needs  of  the 
institution  and  will  probably  be  usable  only 
for  that  purpose  and  only  by  the  institution. 

(e)  The  institution  has  the  right,  during  or  at 
the  expiration  of  the  lease,  to  purchase  the 
property  at  a  price  which  at  the  inception  of 
the  lease  appears  to  be  substantially  less  that 
the  probable  fair  market  value  at  the  time  it 
is  permitted  to  purchase  the  property 
(commonly  called  a  lease  with  a  bargan 
purchase  option),  except  for  any  discount 
normally  given  to  educational  institutions. 

34.  Royalties  and  other  costs  for  use  of 
patents.  Royalties  on  a  patent  or  amortization 
of  the  cost  of  acquiring  a  patent  or  invention 
or  rights  thereto,  necessary  for  the  proper 
performance  of  the  sponsored  agreement  and 
applicable  to  tasks  or  processes  thereunder, 
are  allowable  unless  the  Government  has  a 
license  or  the  right  to  free  use  of  the  patent, 
the  patent  has  been  adjudicated  to  be  invalid 
or  has  been  administratively  determined  to 
be  invalid,  the  patent  is  considered  to  be 
unenforceable,  or  the  patent  has  expired. 

35.  Sabbatical  leave  costs.  Costs  of  leave 
of  absence  by  employees  for  performance  of 
graduate  work  or  sabbatical  study,  travel,  or 
research  are  allowable  provided  the 
institution  has  a  uniform  policy  on  sabbatical 
leave  for  persons  engaged  in  instruction  and 
persons  engaged  in  research.  Such  costs  will 
be  allocated  on  an  equitable  basis  among  all 
related  activities  of  the  institution.  Where 
sabbatical  leave  is  included  in  fringe  benefits 
for  which  a  cost  is  determined  for  assessment 
as  a  direct  charge,  the  aggregate  amount  of 
such  assessments  applicable  to  all  work  of 
the  institution  during  the  base  period  must  be 
reasonable  in  relation  to  the  institution's 
actual  experience  under  its  sabbatical  leave 
policy. 

36.  Scholarships  and  student  aid  costs. 

a.  Costs  of  scholarships,  fellowships,  and 
other  programs  of  student  aid  are  allowable 
only  when  the  purpose  of  the  sponsored 
agreement  is  to  provide  training  to  selected 
participants  and  the  charge  is  approved  by 
the  sponsoring  agency.  However,  tuition 
remission  and  other  forms  of  compensation 
paid  as,  or  in  lieu  of,  wages  to  students 
performing  necessary  work  are  allowable 
provided  that  (1)  there  is  a  bonafide 
employer-employee  relationship  between  the 
student  and  the  institution  for  the  work 
performed,  (2)  the  tuition  or  other  payments 
are  reasonable  compensation  for  the  work 
performed  and  are  conditioned  explicitly 
upon  the  performance  of  necessary  work,  and 
(3)  it  is  the  institution's  practice  to  similarly 
compensate  students  in  nonsponsored  as 
well  as  sponsored  activities. 

b.  Charges  for  tuition  remission  and  other 
forms  of  compensation  paid  to  students  as,  or 
in  lieu  of,  salaries  and  wages  shall  be  subject 
to  the  reporting  requirements  stipulated  in 
Section  16,  and  shall  be  treated  as  direct  or 
indirect  cost  in  accordance  with  the  actual 
work  being  performed.  Tuition  remission  may 
be  charged  on  an  average  rate  basis. 

37.  Severance  pay. 

a.  Severance  pay  is  compensation  in 
addition  to  regular  salary  and  wages  which  is 


paid  by  an  institution  to  employees  whose 
services  are  being  terminated.  Costs  of 
severance  pay  are  allowable  only  to  the 
extent  that  such  payments  are  required  by 
law,  by  employer-employee  agreement,  by 
established  policy  that  constitutes  in  effect 
an  implied  agreement  on  the  institution's 
part,  or  by  circumstances  of  the  particular 
employment. 

b.  Severance  payments  that  are  due  to 
normal  recurring  turnover  and  which 
otherwise  meet  the  conditions  of  a  above 
may  be  allowed  provided  the  actual  costs  of 
such  severance  payments  are  regarded  as 
expenses  applicable  to  the  current  fiscal  year 
and  are  equitably  distributed  among  the 
institution's  activities  during  that  period. 

c.  Severance  payments  that  are  due  to 
abnormal  or  mass  terminations  are  of  such 
conjectural  nature  that  allowability  must  be 
determined  on  a  case-by-case  basis. 
However,  the  Government  recognizes  its 
obligation  to  participate,  to  the  extent  of  its 
fair  share,  in  any  specific  payment. 

38.  Specialized  service  facilities. 

a.  The  costs  of  institutional  services 
involving  the  use  of  highly  complex  or 
specialized  facilities  such  as  electronic 
computers,  wind  tunnels,  and  reactors  are 
allowable,  provided  the  charge  for  the  service 
meets  the  conditions  of  b  through  d  below. 

b.  The  cost  of  each  service  normally  shall 
consist  of  both  its  direct  costs  and  its 
allocable  share  of  indirect  costs  with 
deductions  for  appropriate  income  or  Federal 
financing  as  describing  in  Section  C5. 

c.  The  cost  of  such  institutional  services 
when  material  in  amount  will  be  charged 
directly  to  users,  including  sponsored 
agreements  based  on  actual  use  of  the 
services  and  a  schedule  of  rates  that  does  not 
discriminate  between  federally  and 
nonfederally  supported  activities  of  the 
institution,  including  use  by  the  institution  for 
internal  purposes.  Charges  for  the  use  of 
specialized  facilities  should  be  designed  to 
recover  not  more  than  the  aggregate  cost  of 
the  services  over  a  long-term  period  agreed  to 
by  the  institution  and  the  cognizant  Federal 
agency.  Accordingly,  it  is  not  necessary  that 
the  rates  charged  for  services  be  equal  to  the 
cost  of  providing  those  services  during  any 
one  fiscal  year  as  long  as  rates  are  reviewed 
periodically  for  consistency  with  the 
longterm  plan  and  adjusted  if  necessary. 

d.  Where  the  costs  incurred  for  such 
institutional  services  are  not  material,  they 
may  be  allocated  as  indirect  costs.  Such 
arrangements  must  be  agreed  to  by  the 
institution  and  the  congnizant  Federal 
agency. 

e.  Where  it  if  in  the  best  interest  of  the 
Government  and  the  institution  to  establish 
alternative  costing  arrangements,  such 
arrangements  may  be  worked  out  with  the 
cognizant  Federal  agency. 

39.  Special  services  costs.  Costs  incurred 
for  general  public  relations  activities,  alumni 
activities,  and  similar  services,  are 
unallowable. 

40.  Student  activity  costs.  Costs  incurred 
for  intramural  activities,  student  publications, 
student  clubs,  and  other  student  activities, 
are  unallowable,  unless  specifically  provided 
for  in  the  sponsored  agreements 
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41.  Taxes. 

a.  In  general  taxes  which  the  institution  is 
required  to  pay  and  which  are  paid  or 
accrued  in  accordance  with  generally 
accepted  accounting  principles  are  allowable. 
Payments  made  to  local  governments  in  lieu 
of  taxes  which  are  commensurate  with  the 
local  government  services  received  are 
allowable,  except  for  (1)  taxes  from  which 
exemptions  are  available  to  the  institution 
directly  or  which  are  available  to  the 
institution  based  on  an  exemption  afforded 
the  Government,  and  in  the  latter  case  when 
the  sponsoring  agency  makes  available  the 
necessary  exemption  certificates;  and  (2) 
special  assessments  on  land  which  represent 
capital  improvements. 

b.  Any  reftind  of  taxes,  interest,  or 
penalties,  and  any  payment  to  the  institution 
of  interest  thereon,  attributable  to  taxes, 
interest,  or  penalties  which  were  allowed  as 
sponsored  agreement  costs,  will  be  credited 
or  paid  to  the  Government  in  the  manner 
directed  by  the  Government  However,  any 
interest  actually  paid  or  credited  to  an 
institution  incident  to  a  refund  of  tax, 
interest,  and  penalty  will  be  paid  or  credited 
to  the  Government  only  to  thie  extent  that 
such  interest  accrued  over  the  period  during 
which  the  institution  had  been  reimbursed  by 
the  Government  for  the  taxes,  interest,  and 
penalties. 

42.  Transportation  costs.  Costs  incurred  for 
freight,  express,  cartage,  postage,  and  other 
transportation  services  relating  either  to 
goods  purchased,  ia  process,  or  delivered,  are 
allowable.  When  such  casts  can  readily  be 
identified  with  the  items  involved,  they  may 
be  charged  directly  as  transportation  costs  or 
added  to  the  cost  of  such  items.  Where 
identification  with  the  materials  received 
cannot  readily  be  made,  inbound 
transportation  costs  may  be  charged  to  the 
appropriate  indirect  cost  accounts  if  the 
institution  follows  a  consistent,  equitable 
procedure  in  this  respect.  Outbound  freight,  if 
reimbursable  under  the  terms  of  the 
sponsored  agreement,  should  be  treated  as  a 
direct  cost. 

43.  Travel  costs. 

a.  Travel  costs  are  the  expenses  for 
transportation,  lodging,  subsistence,  and 
related  items  incurred  by  employees  who  are 
in  travel  status  on  official  business  of  the 
institution.  Such  costs  may  be  charged  on  an 
actual  basis,  on  a  per  diem  or  mileage  basis 
in  lieu  of  actual  costs  incurred,  or  on  a 
combination  of  the  two,  provided  the  method 
used  is  applied  to  an  entire  trip  and  not  to 
selected  days  of  the  trip,  and  results  in 
charges  consistent  with  those  normally 
allowed  by  the  institution  in  its  regular 
operations. 

b.  Travel  costs  are  allowable  subject  to  c, 
d,  e,  and  f  below,  when  they  are  directly 
attributable  to  specific  work  under  a 
sponsored  agreement  or  are  incurred  in  the 
normal  course  of  administration  of  the 
institution  or  a  department  or  program 
thereof. 

c.  The  difference  in  cost  between  first-class 
air  accommodations  and  less  than  first-class 
air  accommodations  is  unallowable  except 
when  less  than  first-class  air 
accommodations  are  not  reasonably 
available  to  meet  necessary  mission 


requirements,  such  as  where  less  than  first- 
class  accommodations  would  (1)  require 
circuitous  routing,  (2)  require  travel  during 
unreasonable  hours,  (3)  greatly  increase  the 
duration  of  the  flight,  (4]  result  in  additional 
costs  which  would  offset  the  transportation 
savings,  or  [5)  offer  accommodations  which 
are  not  reasonably  adequate  for  the  medical 
needs  of  the  traveler. 

d.  Costs  of  personnel  movements  of  a 
special  or  mass  nature  are  allowable  only 
when  authorized  or  approved  in  writing  by 
the  sponsoring  agency  or  its  authorized 
representative. 

e.  Foreign  travel  costs  are  allowable  only 
when  the  travel  has  received  specific  prior 
approval.  Each  separate  foreign  trip  must  be 
specifically  approved.  For  purposes  of  this 
provision,  foreign  travel  is  defined  as  any 
travel  outside  of  Canada  and  the  United 
States  and  its  territories  and  possessions. 
However,  for  an  organization  located  outside 
Canada  and  the  United  States  and  its 
territories  and  possessions,  foreign  travel 
means  travel  outside  that  country. 

f.  Domestic  travel  costs  are  allowable 
when  permitted  by  the  sponsored  agreement. 
Expenditures  for  such  travel  will  not  be 
allowed  if  they  exceed  the  amount  specified 
by  more  than  25%  or  $500,  whichever  is 
greater,  except  with  an  advanced  approval  of 
the  sponsoring  agency. 

44.  Termination  coste  applicable  to 
sponsored  agreements. 

a.  Termination  of  sponsored  agreements 
generally  gives  rise  to  the  incmrence  of  costs 
or  to  the  need  for  special  treatment  of  costs, 
which  would  not  have  arisen  had  the 
agreement  not  been  terminated.  Items 
pecoliar  to  termination  are  set  forth  below. 
They  are  to  be  used  in  conjunction  with  all 
other  provisions  of  this  Circular  in  the  case  of 
termination. 

b.  The  cost  of  common  items  of  material 
reasonably  usable  on  the  institution's  other 
work  will  not  be  allowable  unless  the 
institution  submits  evidence  that  it  could  not 
retain  such  items  at  cost  without  sustaining  a 
loss.  In  deciding  whetfier  such  items  are 
reasonably  usable  on  other  work  of  the 
institution,  consideration  should  be  given  to 
the  institution's  plans  and  orders  for  current 
and  scheduled  work.  Contemporaneous 
purchases  of  common  items  by  the  institution 
will  be  regarded  as  evidence  that  such  items 
are  reasonably  usable  on  the  institution's 
other  work.  Any  acceptance  of  common  items 
as  allowable  to  the  terminated  portion  of  the 
agreement  should  be  limited  to  the  extent 
that  the  quantities  of  such  items  on  hand,  in 
transit,  and  on  order  are  in  excess  of  the 
reasonable  quantitative  requirements  of  other 
work. 

c.  If  in  a  particular  case,  despite  all 
reasonable  efforts  by  the  institution,  certain 
costs  cannot  be  discontinued  immediately 
after  the  effective  date  of  termination,  such 
costs  are  generally  allowable  within  the 
limitations  set  forth  in  this  Circular,  except 
that  any  such  costs  continuing  after 
termination  due  to  the  negligent  or  willful 
failure  of  the  institution  to  discontinue  such 
costs  will  be  considered  unacceptable. 

d.  Loss  of  useful  value  of  special  tooling, 
and  special  machinery  and  equipment  is 
generally  allowable,  provided  (1)  such  special 


tooling,  machinery,  or  equipment  is  not 
reasonably  capable  of  use  in  the  other  work 
of  the  institution;  (2)  the  interest  of  the 
Government  is  protected  by  transfer  of  title 
or  by  other  means  deemed  appropriate  by  the 
contracting  officer  or  equivalent;  and  (3)  tlie 
loss  of  useful  value  as  to  any  one  terminated 
agreement  is  limited  to  that  portion  of  the 
acquisition  cost  which  bears  the  same  ratio 
to  the  total  acquisition  cost  as  the  terminated 
portion  of  the  agreement  bears  to  the  entire 
terminated  agreement  and  other  Government 
agreements  for  which  the  special  tooling, 
special  machinery,  or  equipment  was 
acquired. 

e.  Rental  costs  under  unexpired  leases  are 
generally  allowable  where  clearly  shown  to 
have  been  reasonably  necessary  for  the 
performance  of  the  terminated  agreement, 
less  the  residual  value  of  such  leases,  if  (1) 
the  amount  of  such  rental  claimed  does  not 
exceed  the  reasonable  use  value  of  the 
property  leased  for  the  period  of  the 
agreement  and  such  further  period  as  may  be 
reasonable;  and  (2)  the  institution  makes  all 
reasonable  efforts  to  terminate,  assign,  settle, 
or  otherwise  reduce  the  cost  of  such  lease. 
There  also  may  be  included  the  cost  of 
alterations  of  such  leased  property,  provided 
such  alterations  were  necessary  for  the 
performance  of  the  agreement,  and  of 
reasonable  restoration  required  by  the 
provisions  of  the  lease. 

f.  Settlement  expenses  including  the 
following  are  generally  allowabla:  (1) 
accounting,  legal,  clerical,  and  similar  costs 
reasonably  necessary  for  the  preparation  and 
presentation  to  contracting  oHicets  or 
equivalent  of  settlement  claims  and 
supporting  data  with  respect  to  the 
terminated  portion  of  the  agreement,  and  the 
termination  and  settlement  of  subagreemenis; 
and  (2)  reasonable  costs  for  the  storage, 
transportation,  protection,  and  disposition  of 
property  provided  by  the  Government  or 
acquired  or  produced  by  the  institution  for 
the  agreement,  except  when  the  institution  is 
reimbursed  for  disposals  at  a  predetermined 
amount  in  accordance  with  the  provisions  of 
Circular  No.  A-IW. 

g.  Claims  under  subagreements,  including 
the  allocable  portion  of  claims  which  are 
common  to  the  agreement  and  to  other  work 
of  the  institution,  are  generally  allowable. 

K.  Certification  of  Charges 

To  assure  that  expenditures  for  sponsored 
agreements  are  proper  and  in  accordance 
with  the  agreement  documents  and  approved 
project  budgets,  the  annual  and/or  final  fiscal 
reports  or  vouchers  requesting  payment 
under  the  agreements  will  include  a 
certification,  signed  by  an  authorized  official 
of  the  university,  which  reads  essentially  as 
follows:  "1  certify  that  all  expenditures 
reported  for  payment  requested)  are  for 
appropriate  purposes  and  in  accordance  with 
the  provisions  of  the  application  and  award 
documents." 

PART  75— DIRECT  GRANT 
PROGRAMS 

16.  The  authority  citation  for  Part  75  is 
revised  to  read  as  follows: 
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Authority:  20  U.S.C.  1221e-3{a)(l)  and  3474, 
unless  otherwise  noted. 

§  75.3    [Removed] 

17.  Section  75.3  is  removed. 

18.  Section  75.4(a)(1)  is  revised  to  read 
as  follows: 

§  75.4    Department  contracts. 

(a)  A  Federal  contract  made  by  the 
Department  is  governed  by — 

(1)  Chapters  1  and  34  of  Title  48  of  the 
Code  of  Federal  Regulations  (Federal 
Acquisition  Regulation  and  Education 
Department  Acquisition  Regulation). 
I  •         *         *         *         * 

1     19.  New  §§75.60-75.62  are  added  and 
a  new  center  heading  is  added 
^preceding  these  sections,  to  read  as 
I  follows: 

Ineligibility  of  Certain  Individuals  To 
Receive  Assistance 

S  75.60    Individuals  ineligible  to  receive 
assistance. 

(a)  An  individual  is  ineligible  to 
receive  a  fellowship,  scholarship,  or 
discreiionary  grant  funded  by  the 
Department  if  the  individual — 

(1)  Is  not  current  in  repaying  a  debt 
owed — 

(i)  Under  a  program  listed  in 
paragraph  (b)  of  this  section;  or 

(ii)  To  the  Federal  government  under  a 
nonprocurement  transaction;  and 

(2)  Has  not  made  satisfactory 
arrangements  to  repay  the  debt. 

(b)  An  individual  who  is  not  current  in 
repaying  a  debt  under  a  discretionary 
grant,  scholarship,  fellowship,  or  loan 
program  as  included  in  the  following  list 
is  ineligible  under  paragraph  (a)  of  this 
section: 

(1)  A  grant  awarded  under  the  Pell 
Grant  (20  U.S.C.  1070a.  et  seq.). 
Supplemental  Educational  Opportunity 
Grant  (SEOG)  (20  U.S.C.  1070b,  et  seq.]. 
or  State  Student  Incentive  Grant  (SSIG) 
20  U.S.C.  1070c.  et  seq.)  program,  or  a 
scholarship  awarded  under  the  Robert 
C.  Byrd  Honors  Scholarship  Program  (20 
U.S.C.  1070d-31.  etseq.l  a  fellowship 
awarded  under  the  Jacob  K.  Javits 
Fellows  Program  (20  U.S.C.  1134h- 
1134k),  or  a  fellowship  awarded  under 
the  Patricia  Roberts  Harris  Fellowship 
Program  (20  U.S.C.  1134d-1134f]. 

(2)  A  fellowship  awarded  under  the 
Christa  McAuliffe  Fellowship  Program 
(20  U.S.C.  1113-1113e).  the  Bilingual 
Education  Fellowship  Program  (20 
U.S.C.  3221-3262),  or  the  Rehabilitation 
Long-Term  Training  Program  (29  U.S.C. 
774(b)),  or  on  a  repayment  obligation 
incurred  under  the  Paul  Douglas 
Teacher  Scholarship  Program  (20  U.S.C. 
1111,  etseq.). 

(3)  A  loan  made  under  the  Perkins 
Loan  Program  (20  U.S.C.  1087aa,  et  seq.). 


the  Income  Contingent  Direct  Loan 
Demonstration  Project  (20  U.S.C.  1087a. 
et  seq.).  the  Guaranteed  Student  Loan 
(GSL),  Supplemental  Loans  for  Students 
(SLS),  PLUS,  or  Consolidation  Loan 
Program  (20  U.S  C.  1071,  et  seq).  or  the 
Cuban  Student  Loan  Program  (22  U.S.C. 
zmi.  etseq.). 

(4)  A  grant,  or  a  loan,  made  under  the 
Law  Enforcement  Education  Program  (42 
U.S.C.  3775). 

(5)  A  stipend  awarded  under  the 
Indian  Fellowship  Program  (29  U.S.C. 
774(b)). 

(Authority:  20  U.S.C.  I221e-3(&)(1)  and  3474) 

§  75.61     Certification  of  eligibility;  effect  of 
ineligibility. 

(a)  An  individual  who  applies  for  a 
fellowship,  scholarship,  or  discretionary 
grant  from  the  Department  shall  provide 
with  his  or  her  application  a 
certification  under  the  penalty  of 
perjury — 

(1)  That  the  individual  is  eligible 
under  §  75.60; 

(2)  That  the  individual  has  not  been 
debarred  or  suspended  by — 

(i)  This  Department  under  the 
procedures  in  Part  85  of  this  title;  or 

(ii)  Another  Federal  agency  under 
procedures  established  under  Executive 
Order  12549. 

(b)  The  Secretary  specifies  the  form  of 
the  certification  required  under 
paragraph  (a)  of  this  section. 

(c)  The  Secretary  does  not  award  a 
fellowship,  scholarship,  or  discretionary 
grant  to  an  individual  who — 

(1)  Fails  to  provide  the  certification 
required  under  paragraph  (a)  of  this 
section;  or 

(2)  Is  ineligible,  based  on  information 
available  to  the  Secretary  at  the  time  the 
award  is  made. 

(d)  If  a  fellowship,  scholarship,  or 
discretionary  grant  is  made  to  an 
individual  who  provided  a  false 
certification  under  paragraph  (a)  of  this 
section,  the  individual  is  liable  for 
recovery  of  the  funds  made  available 
under  the  certification,  for  civil  damages 
or  penalties  imposed  for  false 
representation,  and  for  criniinal 
prosecution  under  18  U.S.C.  1001. 

(Authority:  20  U  S.C  1221e-3(a)(l)  and 
3473) 

§  75.62    Requirements  applicable  to 
entitles  making  certain  awards. 

(a)  An  entity  that  provides  a 
fellowship,  scholarship,  or  discretionary 
grant  to  an  individual  under  a  grant 
from,  or  an  agreement  with,  the 
Secretary  shall  require  the  individual 
that  applies  for  such  an  award  to 
provide  with  his  or  her  application  a 
certification  under  the  penalty  of 
perjury — 


(1)  That  the  individual  is  eligible 
under  §  75.60: 

(2)  That  the  individual  has  not  been 
debarred  or  suspended  by — 

(i)  This  Department  under  the 
procedures  in  Part  85  of  this  title;  or 

(ii)  Another  Federal  agency  under 
procfidures  established  under  Executive 
Order  12549. 

(b)  An  entity  subject  to  this  section 
may  not  award  a  fellowship, 
scholarship,  or  discretionary  grant  to  an 
individual  if — 

(1)  The  individual  fails  to  provide  the 
certification  required  under  paragraph 
(a)  of  this  section;  or 

(2)  The  Secretary  informs  the  entity 
that  the  individual  is  ineligible  under 
§  76.60. 

(c)  If  a  fellowship,  scholarship,  or 
discretionary  grant  is  made  to  an 
individual  who  provided  a  false 
certification  under  paragraph  (a)  of  this 
section,  the  individual  is  liable  for 
recovery  of  the  funds  made  available 
under  the  certification,  for  civil  damages 
or  penalties  imposed  for  false 
representation,  and  for  criminal 
prosecution  under  18  U.S.C.  1001. 

(d)  The  Secretary  may  require  an 
entity  subject  to  this  section  to  provide  a 
list  of  the  individuals  to  whom 
fellowship,  scholarship,  or  discretionary 
grant  awards  have  been  made  or  are 
proposed  to  be  made  by  the  entity. 

(Authority:  20  U.S.C.  1221e-3(a)(1)  and  3474) 

20.  Section  75.105(c)(3)  is  revised  to 
read  as  follows: 

§  75.105    Annual  priorities. 
•         *         *         *         « 

(c)  •   *   * 

(3)  Absolute  preference.  The  Secretary 
may  give  an  absolute  preference  to 
applications  that  meet  a  priority.  The 
Secretary  establishes  a  separate 
competition  for  applications  that  meet 
the  priority  and  reserves  all  or  part  of  a 
program's  funds  solely  for  that 
competition.  The  Secretary  may  adjust 
the  amount  reserved  for  the  priority 
after  determining  the  num.ber  of  high 
quality  applications  received. 


§§  75.107,  75.108.  75.110.  75.111.  75.113, 
74.114.  75.115.  and  75.116    (Removed) 

21.  Sections  75.107,  75.108.  75.110, 
75.111,  75.113,  75.114,  75.115.  and  75.116 
are  removed. 

§75.118    [Amended) 

22.  The  note  following  §  75.118  is 
removed. 
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§§  75.130  throu^  75.134    [Rtmovcd] 

23.  Sections  75.130  through  75.134,  and 
the  center  heading 
"PREAPPLICATIONS".  are  removed. 

§§  75. 1 50  through  75. 154    [  Removed] 

24.  Sections  75.150  through  75.154,  and 
the  center  heading  "STATE  APPROVAL 
PROCEDURES",  are  removed. 

25.  Section  75.155  is  revised  and  a 
cross-reference  is  added  following  the 
section  to  read  as  follows: 

§  75.155    Revtew  procedures  H  State  may 
comment  on  applications:  purpose  of 
§§  75.156-7S.15S. 

If  the  authorizing  statute  for  a 
program  requires  that  a  specific  State 
agency  be  grven  an  opportunity  to 
comment  on  each  application,  the  State 
and  the  applicant  shall  use  the 
procedures  in  §§  75.156-75.158. 

(Authority:  20 U.S.C.  1221e-3(a)(l)  and  3474) 

Cross-refciMce:  S«e  34  CFR  Part  79 
(Intergovemnental  Review  of  Department  of 
Education  Pro-ams  and  Activitie»)  for  the 
regulations  implemenUng  the  application 
review  procedures  that  States  may  use  under 
E.0. 1237Z. 

§75.160    [Removed] 

26.  SectioD  75<.160  is  removed. 

27.  Section  75.200  is  amended  by 
revising  the  title  and  adding  paragraphs 
(b](4]  and  (5)  to  read  as  follows: 

§  75.200    How  applications  for  new  grants 
and  caopcratfve  agreenteiits  are  selected 
for  funding;  standartto  for  use  of 
cooperative  agreements. 

***** 

(b)  ♦  •  • 

(4)  The  Secretary  may  award  a 
cooperative  agreement  instead  of  a 
grant  if  the  Secretary  determines  that 
substantial  involvement  between  the 
Department  and  the  recipient  is 
necessary  to  carry  out  a  collaborative 
project. 

(5)  The  Secretary  uses  the  selection 
procedures  in  this  subpart  to  select 
recipients  of  cooperative  agreements. 
***** 

28.  Section  75.216  is  revised  to  read  as 
follows: 

§  75.216    AppHcatfons  not  evaluated  for 
funding. 

The  Secretary  does  not  evaluate  an 
application  if — 

(a)  The  applicant  is  not  eUgible; 

(b)  The  applicant  does  not  comply 
with  all  of  the  procedural  rules  that 
govern  the  sutnnission  of  the 
application; 

(c)  The  application  does  not  contain 
the  information  required  under  the 
program;  or 

(d)  The  proposed  project  cannot  be 
funded  under  the  authorizing  statute  or 


implementing  regulations  for  the 
program. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474) 

29.  Section  75.218  is  revised  to  read  as 
follows; 

§75.218    Applications  not  evaluated  or 
selected  for  funding. 

The  Secretary  informs  an  applicant  if 
its  application — 

(a)  Is  not  evaluated;  or 

(b)  Is  not  selected  for  funding. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474) 

30.  Section  75.233  is  revised  to  read  as 
follows: 

§  75.233    Setting  the  amount  of  th»  grant 

(a)  Subject  to  any  appiicahle  iriatchhig 
or  cost-sharing  requirements,  the 
Secretary  may  fund  up  to  100  percent  of 
the  allowable  costs  in  the  applicant's 
budget. 

(b)  In  deciding  what  percentage  of  the 
allowable  costs  to  fund,  the  Secretary 
may  consider  any  other  financial 
resources  available  to  the  apphcant. 

(Authority:  20  U.S.C.  1221e-3{a)(l)  and  3474) 

31.  Section  75.234  is  revised  to  read  as 
follows: 

§  75.234    The  conditions  of  the  grant 

(a}  The  Secretary  makes  a  grant  to  an 
appHcant  only  after  determining — 

(1)  The  approved  costs;  and 

(2)  Any  special  conditions  necessary 
for  a  high  risk  grantee  subject  to  34  CFR 
74.7  or  80.12. 

(b)  In  awarding  a  cooperative 
agreement,  the  Secretary  includes 
conditions  that  state  the  explicit  nature, 
character,  and  extent  of  anticipated 
Federal  involvement. 

(Authority;  20  U.S.C.  1221e-3(a)(l)  and  3474) 

32.  Section  75.235  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  75.235    The  notification  of  grant  award. 

***** 

(b)  The  notification  of  grant  award 
sets  the  amount  of  the  grant  award  and 
establishes  other  specific  conditions,  if 
any. 

(Authority:  20  U.S.C.  1221e-3(a){l)  and  3474) 

33.  Section  75.253  is  amended  by 
revising  paragraph  [a}(2].  redesignating 
paragraph  (d)  as  paragraph  (e),  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  75.253    Contimiatton  of  a  multi-year 
project  after  the  first  budget  period. 

(a)  •  •  * 

(2)  The  grantee  has  either — 

(i)  Made  substantial  progress  toward 

meeting  the  objectives  in  its  approved 

application;  or 


(ii)  Obtained  the  Secretary's  approval 
of  changes  in  the  project  that — 

(A)  Do  not  increase  the  cost  of  the 
grant;  and 

(B)  Enable  the  grantee  to  meet  those 
objectives  in  succeeding  budget  periods; 
***** 

(d)(1)  If  the  Secretary  decides,  under 
this  section,  not  to  make  a  continuation 
award,  the  Secretary  may  authorize  a 
no-cost  extension  of  the  last  budget 
period  of  the  grant  in  order  to  provide 
for  the  orderly  closeout  of  the  grant. 

(2)  If  the  Secretary  makes  a 
continuation  award  under  this  section — 

(i)  The  Secretary  makes  the  award 
under  §§  75.231-75.236;  and 

(ii)  The  new  budget  period  begins  on 
the  day  after  the  previous  budget  period 
ends. 
***** 

34.  Section  75.261  is  revised  to  read  as 
follows: 

§  75.261    Extension  of  a  pro)ect  period. 

The  Secretary  may  extend  a  project 
period  if — (a)  The  extension  does  not 
violate  any  statute  or  regulations; 

(b)  The  extension  does  not  involve  the 
obligation  of  additional  Federal  funds; 

(c)  The  extension  is  to  carry  out  the 
activities  in  the  approved  application; 
and 

(d)(l)(i]  Special  or  unusual 
circumstances  would  delay  completion 
of  the  project; 

(ii)  The  grantee  requests  an  extension 
of  the  project  at  least  45  days  before  the 
end  of  the  project  period;  and 

(iii)  The  grantee  provides  a  written 
statement  before  the  end  of  the  project 
period  giving  the  reasons  why  the 
extension  is  appropriate  under 
paragraph  {d}(l)(i)  of  this  section;  or 

(2)  The  Secretary  determines  that,  due 
to  special  or  unusual  circiunstances 
applicable  to  a  class  of  grantees,  the 
project  periods  for  the  grantees  should 
be  extended. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474) 

35.  A  new  §  75.262  is  added  to  read  as 
follows: 

§  75.262    Conversion  of  a  grant  or  a 
cooperative  agreement 

(a)(1)  The  Secretary  may  convert  a 
grant  to  a  cooperative  agreement  or  a 
cooperative  agreement  to  a  grant  at  the 
time  a  continuation  award  is  made 
under  §  75.253. 

(2)  In  deciding  whether  to  convert  a 
grant  to  a  cooperative  agreement  or  a 
cooperative  agreement  to  a  grant,  the 
Secretary  considers  the  factors  included 
in  §  75.200(b)  (4)  and  (5). 

(b)  The  Secretary  and  a  recipient  may 
agree  at  any  time  to  convert  a  grant  to  a 
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cooperative  agreement  or  a  cooperative 
agreement  to  a  grant,  subject  to  the 
factors  included  in  §  75.200(b)  (4)  and 
(5). 

(Authority:  20  U5.C.  1221e-3(ay(l)  and  3474) 

§75.510    [Removed] 

36.  Section  75.510  is  removed. 

§75.518    [Removed] 

37.  Section  75.518  is  removed. 

38.  In  §  75.534,  the  introductory  text 
and  paragraph  (a)  are  revised  to  read  as 
follows: 

§  75.534    Automatic  Increases  for 
additional  depefidents. 

The  Secretary  may  increase  a  grant  to 
cover  the  cost  of  additional  dependents 
not  specified  in  the  notice  of  award 
under  §  75.235  if— 

(a)  Allowances  for  dependents  are 
authorized  by  the  program  statute  and 
are  allowable  under  the  grant;  and 
***** 

39.  Section  75.560(a}  is  revised  to  read 
as  follows: 

§75.560    Gefwrai  Indirect  cost  rates; 
exceptions. 

(a)  The  differences  between  direct 
and  indirect  costs  and  the  principles  for 
determining  the  general  indirect  cost 
rate  that  a  grantee  may  use  for  grants 
under  most  programs  are  specified  in  the 
cost  principles  for — 

(1)  Institutions  of  higher  education,  at 
34  CFR  74.172; 

(2)  Hospitals,  at  34  CFR  74.173; 

(3)  Other  nonprofit  organizations,  at 
34  CFR  74.174; 

(4)  Commercial  organizations,  at  34 
CFR  74.175;  and 

(5)  State  and  local  governments  and 
Federally-recognized  Indian  tribal 
organizations,  at  34  CFR  80.22. 
***** 

40.  Section  75.563  is  revised  to  read  as 
follows: 

§  75.563    Restricted  indirect  cost  rate- 
programs  covered. 

Sections  75.564-75.568  apply  to  each 
program  that  has  a  statutory 
requirements  not  to  use  Federal  funds  to 
supplant  non-Federal  funds. 
(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474) 

§§  75.580  and  75.581    [Removed] 

41.  Sections  75.580  and  75.581,  and  the 
center  heading  "COORDINATION",  are 
removed. 

42.  Section  75.590  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  75.590    Evaluation  by  the  grantee. 


(c)  The  effect  of  the  project  on 
participants  being  served  by  the  project. 
*        •        *        ♦        » 

(Authority:  20  U.S.C.  1221e-3(a)(l]  and  3474) 

43.  Section  75.608  is  revised  to  read  as 
follows: 

§75.608    Areas  in  ttte  fsciinies  for  cultural 
activities. 

A  grantee  may  make  reasonable 
provision,  consistent  with  the  other  uses 
to  be  made  of  the  facilities,  for  areas  in 
the  facilities  that  are  adaptable  for 
artistic  and  other  cultural  activities. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474) 

44.  Section  75^16  is  revised  to  read  as 
follows: 

§  75.616    Energy  conservation. 

(a)  To  the  extent  feasible,  a  grantee 
shall  design  and  construct  facilities  to 
maximize  the  efficient  use  of  energy. 

(b)  The  following  standards  of  the 
American  Society  of  Heating, 
Refrigerating,  and  Air  Conditioning 
Engineers  (ASHRAE)  are  incorporated 
by  reference  in  this  section: 

(1)  ASHRAE— 90  A-1980  (Sections  1- 
9). 

(2)  ASHRAE— 90  B-1975  (Sections  10- 
11). 

(3)  ASHRAE— 90  C-1977  (Section  12). 

Note:  Incorporation  by  reference  of 
these  provisions  has  been  approved  by 
the  Director  of  the  Office  of  the  Federal 
Register  pursuant  to  the  Director's 
authority  under  5  U.S.C.  552(a).  The 
incorporated  document  is  on  file  at  the 
Office  of  the  Federal  Register.  These 
standards  may  be  obtained  from  the 
publication  sales  department  at  the 
American  Society  of  Heating, 
Refrigerating,  and  Air  Conditioning 
Engineers,  Inc..  1791  Tullie  Circle,  NE., 
Atlanta,  Georgia  30329. 

(c)  A  grantee  shall  comply  with 
ASHRAE  standards  listed  in  paragraph 
(b)  of  this  section  in  designing  and 
constructing  facilities  built  with  project 
funds. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474. 
42  U.S.C.  8373(b);  E.0. 12185) 

45.  A  new  §  75.617  is  added  to  read  as 
follows: 

§  75.61 7    Compliance  wltti  the  Coastal 
Barrier  Resources  Act 

A  recipient  may  not  use,  within  the 
Coastal  Barrier  Resources  System,  funds 
made  available  under  a  program 
administered  by  the  Secretary  for  any 
purpose  prohibited  by  31  U.S.C.  Chapter 
55  (§§3501-3510). 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474. 
31  U.S.C.  3504,  3505) 

46.  Section  75.621  is  amended  by 
revising  the  section  heading,  removing 


BEST  COPY  AVAILABLE 


paragraph  (b),  and  removing  the 
paragraph  designation  "(a)",  to  read  as 
follows: 

§  75.621    Copyright  policy  for  grantees. 

***** 

47.  Section  75.622  is  revised  to  read  as 
follows: 

§  75.622    Definition  of  "project  materials." 

As  used  in  §§  75.620-75.621,  "project 
materials"  means  a  copyrightable  work 
developed  with  funds  from  a  grant  of  the 
Department. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474) 

§75.625    [Removed] 

48.  Section  75.625  is  removed  and  the 
cross-reference  preceding  this  section  is 
revised  to  read  as  follows: 

Cross-Reference:  See  34  CFR  74.45, 
Program  income — royalties  or  equivalent 
income  earned  from  patents  or  from 
invention*;  and  34  CFR  Part  6,  INVENTIONS 
AND  PATENTS  (GENERAL). 

§75.626    [Amended] 

49.  Section  75.626  is  revised  by 
removing  paragraph  (b)  and  the 
paragraph  designation  "(a]". 

§75.681    [Amended] 

50.  Section  75.681  is  revised  by 
removing  the  cross-reference  ftrilowing 
that  section. 

§  75.684    [Removed] 

51.  Section  75.684  is  removed. 

§7S.«M    [Removed] 

52.  Section  75.690  is  removed. 

53.  In  i  75.707,  Column  L  paragraph 
(h)  in  the  Table  is  revised  to  read  as 
follows: 

§  75.707    When  ooiigations  are  made. 

(h)  A  preagreement  cost  that  was 
properly  approved  by  the  Secretary 
under  the  cost  principles  identified  in  34 
CFR  Part  74,  Subpart  Q. 

54.  Section  75.720  is  revised  to  read  as 
follows: 

§  75.720    Financial  and  performance 
reports. 

(a)  This  section  applies  to  the  reports 
required  under  34  CFR  74.73  (Financial 
Status  Report)  and  34  CFR  Part  74, 
Subpart  J  (Monitoring  and  Reporting  of 
Program  Performance). 

(b)  A  grantee  shall  submit  these 
reports  annually,  unless  the  Secretary 
allows  less  frequent  reporting.  However, 
the  Secretary  may  require  a  grantee  of  a 
grant  made  under  34  CFR  Part  700,  706, 
707  (certain  programs  of  the  Office  for 
Educational  Research  and  Improvement) 
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to  submit  performance  reports  more 
often  than  annually. 

(c)  The  Secretary  may,  under  34  CFR 
74.7  (Special  grant  or  subgrant 
conditions)  or  34  CFR  74.72(e)  (regarding 
grantee  accounting  systems),  require  a 
grantee  to  report  more  frequently  than 
annually. 

(Authority:  20  U.S.C.  1221e-3(d)(l)  and  3474) 

55.  Section  75.740  is  amended  by 
revising  the  title,  designating  the 
existing  text  as  paragraph  (a)  and 
adding  a  new  paragraph  (b),  to  read  as 
follows: 


§  75.740    Protection  of  and  access  to 
student  records;  student  rights  in  researcti, 
experimental  programs,  and  testing. 

♦        •        *        *        • 

(b)  Under  most  programs 
administered  by  the  Secretary,  research, 
experimentation,  and  testing  are  subject 
to  the  requirements  of  section  439  of 
GEPA  and  its  implementing  regulations 
at  34  CFR  Part  98. 

(Authority:  20  U.S.C.  1221e-3(a](l),  1232g. 
1232h,  3474) 

§§  75.750  through  75.755    [Removed] 

56.  Section  75.750  through  75.755,  the 
center  heading  "DATA  COLLECTION 
BY  A  GRANTEE",  and  the  cross- 
reference  following  §  75.750  are 
removed. 


PART  76— STATE-ADMINISTERED 
PROGRAMS 

57.  The  authority  citation  for  Part  76  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3(a)(l]  and  3474, 
unless  otherwise  noted. 

§76.3    [Removed] 

58.  Section  76.3  is  removed. 

59.  Section  76.102  is  revised  to  read  as 
follows: 

§  76.102    Definition  of  "State  plan"  for  Part 
76. 

As  used  in  this  part,  "State  plan" 
means  any  of  the  following  documents: 


Oocument 


State  plan. 


Application 

Application 

State  plan 

State  plan  and  application 

Application 

Basic    State    plan,    long-range 

program,  and  annual  program. 
Application /written    request    for 

assistance. 
Application 


Program 


Application 

Application 

State  Application . 


Application.. 
State  plan... 


State  plan  supplement 

State  plan 

Any  document  ttiat  ttie  authoriz- 
ing statute  for  a  State-adrntn- 
istered  program  requires  a 
State  to  submit  to  receive 
funds. 


Assistance  to  States  for  Education  of  Handi- 
capped Ctiildren. 

Presctiool  Grants 

Handicapped  Infants  and  Toddlers 

State  Vocational  Education  Program 

State-Administered  Adult  Education  Program 

State  Student  Incentive  Grant  Program 

Tfie  Utxary  Services  and  Construction  Act 
State- Administered  Program. 

Client  Assistance  Program 


Authorizing  statute 


Part  B  (except  section  619),  Education  of  the  Handicapped  Act  (20  U  SC 

1411-1420). 
Section  619,  Education  of  the  Handicapped  Act  (20  US C.  1419). 
Part  H,  Education  of  the  Handicapped  Act  (20  U.S.C.  1471-1485). 
Title  I,  Part  B,  Carl  D.  Perkins  Vocational  Education  Act  (20  U  SC.  2321-2325). 
Section  341,  Adult  Education  Act  (20  U.S.C  1206). 
Section  41 5C,  Higher  Education  Act  of  1965  (20  U.S.C  1070c-2). 
Litjrary  Se.'vices  and  Construction  Act  (20  US  C.  351-355e-3). 

Section  112,  Rehabilitation  Act  of  1973  (29  U.SC.  732) 

Section  607,  Education  of  the  Handicapped  Act  (20  U  S  C.  1406). 

Emergency  Immigrant  Education  Act  (20  U  SC  3121-3130) 

Section  412(d)  Immigration  and  Naturalization  Act  (8  U  SC  1522  (d)) 

Title  II.  Part  A,  Elementar/  Education  Act  of  1965,  as  amended  (20  U.SC. 

2981). 
Section  553,  Higher  Education  Act  of  1965  (20  U.S.C.  1111b). 
Title  I,  Parts  A-C,  Rehabilitation  Act  of  1973  (29  U.SC.  720-741). 


Removal  of  Architectural  Barriers  to  the  Handi- 
capped Program. 

Emergency  Immigrant  Education  Program 

Transition  Program  for  Refugee  Children 

State  Grants  for  Strengthening   Instruction   in 
Mattiematics  and  Science 

Paul  Douglas  Teacher  Scholarship  Program 

State  Vocational   Rehabilitation   Services   Pro- 
gram. 

State  Supported  Employment  Services  Program  ..  TiMe  VI,  Part  C,  Rehabilitation  Act  of  1973  (29  U  SC.  795|-795r). 

State  Independent  Living  Sen/ices  Program !  Title  VII,  Part  A,  Rehabilitation  Act  of  1973  (29  U.S.C.  796-796d). 

Any  State-administered  program  without  imple-    Section  408(a)(1),  General  Education  Provisions  Act  and  Section  414,  Depart- 
menting  regulations.  ment  of  Education  Organization  Act  (20  U  SC    1221e-3(a)(1)  and  3474) 


(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474) 


60.  The  table  following  §  76.125  is 
revised  to  read  as  follows: 


§  76. 1 25    What  is  the  purpose  of  these 
regulations? 


CFDA  No.  arxj  naiDe  of  program 


Authorizing  statute 


Implementing  regulations  Title  34  CFR  Part 


Library  Programs 


UMI 


84.034    Ljbrary  Services Title  I,  Library  Services  and  Construction  Act  (20  U.S.C. 

351-354). 
84  035    Interlibrary  Cooperation  and  Resource  Sharing Title  III,  Lit^ary  Services  and  Construction  Act  (20  U  S  C 

351 -351  f;  355e-355e-3). 
84.154    Public  Library  Construction Title  II,  Library  Services  and  Construction  Act  (20  U  S  C 

351-351f,  355a-355c). 

Postsecondary  Education  Programs 

84  069    State  Student  Incentive  Grants Title  IV,  Pan  A,  subpart  3,  Higher  Education  Act  of  1965 

(20  use.  1070C-1070C-4). 

84.185    Robert  C.  Byrd  Honors  Scholarships Title  IV,  Part  A,  subpart  6,  Higher  Education  Act  of  1965 

(20  use.  1070d-31-1070d-41). 

84  173    Paul  Douglas  Teacher  Scholarship  Program Title  V,  Part  D,  subpart  1,  Higher  Education  Act  of  1965 

(20U.S.C.  11 11-11 11h). 


770 
770 
770 


692 
654 
663 
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CFDA  No.  and  name  of  program 


Authorizing  statute 


Implementing  regulations  Title  34  CFR  Part 


Vocational  and  Adult  Education  Programs 


84.002    Adult  Education— State-Administered  Programs Adult  Education  Act,  (20  U.S.C.  1201  et  seg.) 

84.048  Vocationeri  Educatnn— Basic  Grants  to  States Title  II,  Carl  D.  Pertuns  Vocational  Education  Act  (20 

U.S.C.  2331-2342). 

84.049  Vocational    Education— Consumer    and    h!ome-    Title  III,  Part  B.  Carl  D.  Perkins  Vocational  Education  Act 
making  Edocalion.  (20  U.S.C.  2361-2363). 

84.053    Vocational  Education— State  (^unclls Section  112,  Carl  D.  Perkins  Vocational  Education  Act  (20 

use.  2322). 
84.174    Vocational  Education— Corrwnunity-Based  Oga-    Title  III.  Part  A,  Carl  D.  Perkins  Vocational  Education  Act 
nizations.  (20  U.S.C.  2351-2352). 

*  State  Vocational  Education— Adult  Training,  Retraining,    Title  III,  Part  C,  Carl  D.  Perkins  Vocational  Education  Act 
and  Employment  Development  Program.  (20  U.S.C.  2371-2373). 

*  State    Vocational    Educatior>— Comprehensrve    Career    Title  l«.  Part  D.  Carl  D.  Perkins  Vocational  Education  Act 
Guidance  and  CounseJmg  Proyam.  (20  U.S.C.  2381-2383) 

*  State  Vocational  Education— Industry— Education  Part-    Title  III,  Part  E,  Carl  D.  Perkins  Vocational  Education  Act 
nership  for  Training  in  High  Technokigy  Occupatksns.  (20  U.S.C.  2391-2393). 


Education  for  the  Handicapped  Programs 


84.009  Program  for  Education  of  Handicapped  Children 
In  State  Operated  or  Supported  Schoots. 

84.027  Handicapped  Preschool  and  School  Programs- 
State  Grant  Programs. 

84  027  Handicapped  Preschool  and  Sctwol  Programs- 
Incentive  Grants. 

84.155  Removal  of  Architectural  Baniers  to  the  Handi- 
capped. 


Sutjpart  2,  Part  D,  Ctiapter  1,  Trtte  I,  Elementary  and 
Secondary  Education  Act  of  1965.  as  amended  (20 
use.  2791-2796). 

Part  B  (except  section  619),  Education  of  the  Handi- 
capped Act  (20  U.S.C.  1411-1418  and  1420). 

Section  619,  Education  of  the  Handicapped  Act  (20 
use.  1419). 

Section  607,  Education  of  the  Handteapped  Act  (20 
U.S.C.  1406). 


Other  Elementary  and  Secondary  Programs 


84.010  Educationa«y  Deprived  Children— Ijxal  Ectuca-  Part  A,  Qiapter  1,  Title  I,  Elementary  and  Secondary 
tional  Agencies.  Educatkjn  Act  of  1965,  as  amended  (20  U.S.C.  2701  et 

seq). 

84.011  Migrant  Education  Programs— State  Formula  Sutipart  1,  Part  D,  Chapter  1,  Title  I,  Elementary  and 
Grant  Program.  Secondary  Education  Act  o«  1965,  as  amended  (20 

U.S.C.  2781-2783). 

84.012  Educatkjnally  Depnved  Children— State  Adminis-  Chapter  1,  Trtte  I,  Elementary  and  Secondary  Education 
tn^on.  Act  011966,  as  amended  (20  use.  27t)lfffa«7.). 

84.013  Educationally  Deprived  ChiWren  in  State  Admin-  Subpart  3,  Part  D,  Chapter  1.  Title  I,  Elententary  and 
istered  Institutions  Sennng  Neglected  and  Delinquent  Secondary  Educafcn  Act  of  196S,  as  amended  (20 
ChiWrea  U.S.C.  2801-2804). 

84.146    Transition  Program  for  Refugee  ChiWren Section  412(d),   Immigration   and  Naturalization  Act  (8 

use.  1522(d)). 
84.151    Federai,  State,  and  Local  Partnership  for  Educa-     Chapter  2,  Title  I.  Elementary  and  Secondary  Education 
tional  Improvement.  Act  ol  1965.  as  amended  (20  U.S.C.  2911  et  seg.) 

84.162    Emergency  Immigrant  Education  Program Emergency  Immigrant  Education  Act  (20  U.S.C.  3121- 

3130). 
84.164    State   Grants   for   Strengthening    Instruction    in     Part  A,  Title  II,  Elementary  and  Secondary  Education  Act 

Mathematics  and  Science.  of  1965,  as  amended  (20  U.S.C.  2981-2993). 

84.186    Drug  Free  Schools— State  and  kxal  progranrw Title  V.  Part  B.  Elementary  and  Secondary  Educabon  Act 

of  1965,  as  amended,  Seclwns  5121-6127  (20  U.S.C. 

3191-3197). 


425.426 
400,401 

400.  401 

400,  401 

400,  401 

400,401 

400,401 

400.401 


902 

aoo 


200 

an 
too 

203 

538 

29B 

581 

208 
N/A 


•  No  CFDA  Number. 


(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474) 

61.  Section  76.300  is  revised  to  read  as 
follows: 

§  76.300    Contact  the  State  for  procedures 
to  follow. 

The  State  agency  that  administers  a 
program  may  establish  procedures  that 


an  applicant  for  a  subgrant  must  follow 
to  obtain  the  subgrant. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474) 

§76.305    [Retnoved] 

62.  Section  76.305  is  removed. 

63.  Section  76.401(a)  is  revised  to  read 
as  follows: 


§  76.401     Disapproval  of  an  application — 
opportunity  for  a  ttearing. 

(a)  State  agency  hearing  before 
disapproval.  Under  the  programs  listed 
in  the  chart  below,  the  State  agency  that 
administers  the  program  shall  provide 
an  applicant  with  notice  and  an 
opportunity  for  a  hearing  before  it  may 
disapprove  the  application. 


Program 


Authorizing  s'.atute 


Implementing 
regulations 

Title  34  CFR 

Pwt 


State  Grants  for  Strengthening  Instruction  m  Matfiematics  and  Science . 
Assistance  to  States  for  Education  of  Handicapped  Children 


Part  A,  Title  II.  Elementary  and  Secondary  Education  Act  of  1965,  as 

amended  (20  U.S.e.  2981-2993). 
Part  B,  Education  of  the  Handicapped  Act  (except  Section  619)  (20 
use.  1411-1420). 

Preschool  Grants _ Section  619,  Education  of  the  Hand^apped  Ad  (20  U  S  C  1419) 

Transition  Program  for  Refugee  Children J  Section  412(d).  Immigration  and  Naturalization  Act  (8  U  SC  1522(d)) 


2M 

300 

301 
S3B 
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Program 

Authorizing  statute 

Implementing 

regulations 

TiUe  34  CFR 

Pan 

Emergerxry  Immigrant  Education  Program 

EmefgerK:y  Immigrant  Education  Act  (20  U.S.C  3121-3130) 

581 

or  Renovation  of 

Section  711   Higher  Educaton  Act  of  1 965  (20  U  S  C  1132b) 

617 

Higher  Education  Facilities. 

64.  Section  76.560  is  revised  to  read  as 
follows: 

§  76.560    Genera!  indirect  cost  rates; 
exceptions. 

(a)  The  differences  between  direct 
and  indirect  costs  and  the  principles  for 
determining  the  general  indirect  cost 
rate  that  a  grantee  may  use  for  grants 
under  most  programs  are  specified  in  the 
cost  principles  for — 

[1]  Institutions  of  higher  education,  at 
34  CFR  74.172; 

(2)  Hospitals,  at  34  CFR  74.173; 

(3)  Other  nonprofit  organizations,  at 
34  CFR  74.174: 

(4)  Commercial  organizations,  at  34 
CFR  74.175;  and 

(5)  State  and  local  governments  and 
Federally-recognized  Indian  tribal 
organizations,  at  34  CFR  80.22. 

(b)  Section  76.563  provides  restrictions 
on  indirect  cost  rates  under  certain 
programs. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474) 

65.  Section  76.563  is  revised  to  read  as 
follows: 

§  76.563    Restricted  indirect  cost  rate — 
programs  covered. 

A  State  and  a  subgrantee  shall  use  a 
restricted  indirect  cost  rate,  computed 
under  34  CFR  75.564-75.568,  for  each 
program  that  has  a  statutory 
requirement  not  to  use  Federal  funds  to 
supplant  non-Federal  funds. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474) 

§§  76.580  and  76.581    [Removed] 

66.  Sections  76.580  and  76.581  and  the 
center  heading  "COORDINATION"  are 
removed. 


§  76.591    (Corrected] 

67.  In  §  76.591,  "75.591" 
read  "76.591". 


is  corrected  to 


§76.600    (Amended] 

68.  In  §  76.600,  paragraph  (a) 
is  revised  to  read  "75.617", 


•75.615" 


§  76.681    (Amended] 

69.  Section  76.681  is  amended  by 
removing  the  cross-reference  following 
that  section. 

§76.684    (Removed) 

70.  Section  76.684  is  removed. 


§  76.690    [Removed] 

71.  Section  76.690  is  removed. 

72.  In  §  76.707,  Column  I,  paragraph 
(h)  in  the  Table  is  revised  to  read  as 
follows: 

§  76.707    WTien  obligations  are  made. 

***** 

(h)  A  preagreement  cost  that  was 
properly  approved  by  the  State  under 
the  cost  principles  identified  in  34  CFR 
Part  74.  Subpart  Q. 

***** 

73.  Section  76.720  is  revised  to  read  as 
follows: 

§  76.720    Financial  and  performance 
reports  by  a  State. 

(a)  This  section  applies  to  a  State's 
reports  required  under  34  CFR  74.73 
(Financial  Status  Report)  and  34  CFR 
Part  74,  Subpart  J  (Monitoring  and 
Reporting  of  Program  Performance). 

(b)  A  State  shall  submit  these  reports 
annually,  unless  the  Secretary  allows 
less  frequent  reporting. 

(c)  However,  the  Secretary  may,  under 
34  CFR  74.7  (Special  grant  or  subgrant 
conditions)  or  34  CFR  74.72(e)  (regarding 
grantee  accounting  systems),  require  a 
State  to  report  more  frequently  than 
annually. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474) 

74.  Section  76.740  is  amended  by 
revising  the  title,  designating  the 
existing  paragraph  as  paragraph  (a)  and 
adding  a  new  paragraph  (b),  to  read  as 
follows: 

§  76.740    Protection  of  and  access  to 
student  records;  student  rights  In  research, 
experimental  programs,  and  testing. 

***** 

(b)  Under  most  programs 
administered  by  the  Secretary,  research, 
experimentation,  and  testing  are  subject 
to  the  requirements  of  section  439  and 
GEPA  and  its  implementing  regulations 
at  34  CFR  Part  98. 

(Authority:  20  U.S.C.  1221e-3(a)(l),  1232g. 
1232h,  3474) 

75.  Section  76.770  is  revised  to  read  as 
follows: 

§  76.770    A  State  shall  have  procedures  to 
ensure  compliance. 

Each  State  shall  have  procedures  for 
reviewing  and  approving  applications 
for  subgrants  and  amendments  to  those 


applications,  for  providing  technical 
assistance,  for  monitoring  and 
evaluating  projects,  and  for  performing 
other  administrative  responsibilities, 
designed  to  ensure  compliance  with 
applicable  statutes  and  regulations. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474) 

§76.771    (Removed] 

76.  Section  76.771  is  removed. 

§76.772    [Removed] 

77.  Section  76.772  and  the  cross- 
reference  following  that  section  are 
removed. 

§§  76.780  through  76.782    [Removed] 

78.  The  center  heading  preceding 

§  76.780  is  removed  and  §§  76.780-76.782 
are  removed. 

PART  77— DEFINITIONS  THAT  APPLY 
TO  DEPARTMENT  REGULATIONS 

79.  The  authority  citation  for  Part  77  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474, 
unless  otherwise  noted. 

80.  Paragraph  (c)  of  §  77.1  is  amended 
by  revising  the  definition  of  "award"  to 
read  as  follows: 

§  77. 1     Definitions  that  apply  to  all 
Department  programs. 

***** 

(c)  •  •  • 

"Award"  means  an  amount  of  funds 
that  the  Department  provides  under  a 
contract,  grant,  or  cooperative 
agreement. 


PART  237— CHRISTA  MCAULIFFE 
FELLOWSHIP  PROGRAM 

81.  The  authority  citation  for  Part  237 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1113-ni3e,  unless 
otherwise  noted. 

82.  Section  237.2  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(a)(4),  substituting  ";  and"  for  the  period 
at  the  end  of  paragraph  (b),  and  adding 
a  new  paragraph  (c)  to  read  as  follows: 

§  237.2    Who  is  eligible  to  apply  under  the 
Christa  McAuliffe  Fellowship  Program? 
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(c)  Is  eligible  for  a  fellowship  under  34 
ere  75.60. 

*  •         •         ♦         • 

83.  Section  237.7  is  amended  by 
revising  paragraph  (a),  to  read  as 
follows: 

§  237.7    What  regulations  appty? 

*  *         •         *         « 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  75.60  and  75.61 
(regarding  the  ineligibility  of  certain 
individuals  to  receive  assistance)  and 
Part  n  (Definitions  that  Apply  to 
Department  Regulations). 


PART  263— INDIAN  FELLX}WSHIP 
PROGRAM 

84.  The  authority  citation  for  Part  263 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C.  3385b,  unless 
otherwise  noted. 

85.  Section  263.2  is  amended  by 
adding  a  new  paragraph  (d),  to  read  as 
follows: 

§  263.2    Who  Is  eligible  to  apply  under  the 
Indian  Fellowship  Program? 

*  »         *         *         » 

(d)  An  applicant  must  be  eligible 
under  34  CFR  75.60. 

*  *        *         «        • 

86.  A  new  §  263.10  is  added  to  read  as 
follows: 

§  263.10    Application  contents:  Evidence  of 
eligibility  under  34  CFR  75.60. 

An  applicant  shall  submit  the 
certification  required  under  34  CFR 
75.61. 

(Authority:  20  U.S.C.  3385b) 

PART  300— ASSISTANCE  TO  STATES 
FOR  EDUCATION  OF  HANDICAPPED 
CHILDREN 

87.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1411-1420.  unless 
otherwise  noted. 

88.  Part  300  is  amended  by  adding  a 
center  heading  after  §  300.653  and  by 
adding  new  §§  300.670-300.672,  to  read 
as  follows: 

Complaint  Procedures  of  the  State 

§  300.670    A  State  shall  adopt  complaint 
procedures. 

A  State  shall  adopt  written  complaint 
procedures  for — 

(a)  Receiving  and  resolving  any 
complaint  that  any  public  agency  is 
violating  a  requirement  in  the  Act  or  in 
this  part; 


(b)  Reviewing  an  appeal  from  a 
decision  of  a  public  agency  with  respect 
to  a  complaint;  and 

(c)  Conducting  an  independent  on-site 
investigation  of  a  complaint  if  the  State 
determines  that  an  on-site  investigation 
is  necessary. 

(Authority:  20  U.S.C.  1412(6]) 

§  300.671    Minimum  complaint  procedures. 

A  State  shall  include  the  following  in 
its  complaint  procedures — 

(a)  A  time  limit  of  60  calendar  days 
after  the  State  receives  a  complaint — 

(1)  If  necessary,  to  carry  out  an 
independent  on-site  investigation;  and 

(2)  To  resolve  the  complaint. 

(b)  An  extension  of  the  time  limit 
under  (a)  of  this  section  only  if 
exceptional  circumstances  exist  with 
respect  to  a  particular  complaint. 

(Authority:  20  U.S.C.  1412(6)) 

§  300.672    An  organization  or  individual 
may  file  a  complaint. 

An  organization  or  individual  may  file 
a  written  signed  complaint  with  a  State. 
The  complaint  must  include — 

(a)  A  statement  that  a  public  agency 
has  violated  a  requirement  in  the  Act  or 
in  this  part;  and 

(b)  The  facts  on  which  the  statement 
is  based. 

(Authority:  20  U.S.C.  1412(6)) 

PART  356— HANDICAPPED 
RESEARCH: RESEARCH 
FELLOWSHIPS 

89.  The  authority  citation  for  Part  356 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  760-762,  unless 
otherwise  noted. 

90.  Section  356.2  is  amended  by 
adding  a  new  paragraph  (d).  to  read  as 
follows: 

§  356.2    Who  Is  eligible  for  assistance 
under  this  program? 

***** 

(d)  An  applicant  for  a  fellowship 
under  this  program  must  be  eligible 
under  34  CFR  75.60. 

***** 

91.  Section  356.3  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(b),  removing  the  period  at  the  end  of 
paragraph  (c),  adding  ";  and"  at  the  end 
of  paragraph  (c),  and  adding  a  new 
paragraph  (d),  to  read  as  follows: 

§  356.3    What  regulations  apply  to  this 
program? 

***** 

(d)  The  regulations  in  34  CFR  75.60- 
75.61  (regarding  the  ineligibility  of 
certain  individuals  to  receive 
assistance). 


PART  562— BILINGUAL  EDUCATION: 
FELLOWSHIP  PROGRAM 

92.  The  authority  citation  for  Part  562 
is  revise  to  read  as  follows: 

Authority:  20  U.S.C.  3221-3262,  unless 
otherwise  noted.) 

93.  Section  562  2  is  amended  by 
removing  "and"  after  the  semicolon  in 
paragraph  (b)(l)(iii),  substituting  ":  and" 
for  the  period  at  the  end  of  paragraph 
(b)(2),  and  adding  a  new  paragraph 
(b)(3)  to  read  as  follows: 

§  562.2    Who  Is  eligible  to  apply  for 
assistance  under  the  fellowship  program? 

***** 

(3)  Is  eligible  for  a  fellowship  under  34 
CFR  75.60. 


94.  Section  562.3  is  amended  by 
adding  a  new  paragraph  (c),  to  read  as 
follows: 

§  562.3    What  regulations  apply  to  the 
Fellowship  Program? 

***** 

(c)  The  regulations  in  34  CFR  75.60- 
75.62  (regarding  the  ineligibility  of 
certain  individuals  to  receive 
assistance). 

PART  630— FUND  FOR  THE 
IMPROVEMENT  OF  POSTSECONOARY 
EDUCATION 

95.  The  authority  citation  for  Part  630 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C.  1135,  el  seq.,  unless 
otherwise  noted. 

96.  Section  630.11  is  amended  by 
revising  the  parenthetical  phrase  in  the 
introductory  text  to  read  as  follows: 

§  630.1 1    Types  of  competitions. 

*         •         •         *         « 

(See  §  630.22) 

***** 

97.  New  §  §  630.22  and  630.23  are 
added  to  read  as  follows: 

§  630.22    Preappllcations. 

The  Secretary  considers  a 
preapplication  under  the  procedures  in 
§§  630.21  and  630.23. 

[Authority:  20  U.S.C.  1135) 

§  630.23    Consideration  of  a 
preapplication. 

(a)  The  Secretary  considers  a 
preapplication  if — 

(1)  The  applicant  complies  with  the 
procedural  rules  that  govern  submission 
of  the  preapplication;  and 

(2)  The  preapplication  is  submitted  in 
response  to  an  application  notice  that 
requires  preapplications. 
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Cross-Reference:  See  Subpart  N  of  34  CFR 
Part  74. 

(b)  If  the  Secretary  requires 
preapplications  and  an  applicant  does 
not  preapply.  the  applicant  may  not 
apply  for  a  grant. 

(c)  If  an  applicant  submits  a 
preapplication,  the  Secretary — 

(1)  Informs  the  applicant  that  it  is 
eligible  and  encourages  it  to  apply  for  a 
grant; 

(2)  Informs  the  applicant  that  it  is 
eligible  but  does  not  encourage  it  to 
apply  for  a  grant;  or 

(3)  Informs  the  applicant  that  it  is 
ineligible  for  assistance,  and  explains 
why  the  applicant  is  ineligible. 

(d)  An  applicant  may  apply  for  a  grant 
if  the  Secretary  does  not  encourage  it  to 
apply. 

(Authority:  20  U.S.C.  1135) 

PART  653— PAUL  DOUGLAS  TEACHER 
SCHOLARSHIP  PROGRAM 

98.  The  authority  citation  for  Part  653 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1111-llllh,  unless 
otherwise  noted. 


99.  Section  653.2  is  amended  by 
adding  a  new  paragraph  (c).  to  read  as 
follows: 

§  653^    Who  Is  eligible  to  participate  In 
this  program? 

***** 

(c)  A  high  school  graduate  who 
applies  for  a  scholarship  under  this 
program  must  be  eligible  under  34  CFR 
75.60. 


§  653.3    lAmended] 

100.  Section  653.3  is  amended  by 
adding  "§§  75.60-75.62  (regarding  the 
ineligiblity  of  certain  individuals  to 
receive  assistance)."  after 
"(Administration  of  Grants),"  in 
paragraph  (b). 

PART  762— OFFICE  OF  EDUCATIONAL 
RESEARCH  AND  IMPROVEMENT 
FELLOWS  PROGRAM 


101.  The  authority  citation  for  Part ! 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1221e,  unless 
otherwise  noted. 


■62 


102.  Section  762.2  is  amended  by 
adding  a  new  paragraph  (d),  to  read  as 
follows: 

§  762.2    Who  is  eligible  for  fellowship? 

(d)  An  individual  who  applies  for  a 
fellowship  under  the  program  must  be 
eligible  under  34  CFR  75.60. 

***** 

103.  Section  762.4  is  amended  by 
designating  the  existing  text  paragraph 
(a)  and  adding  a  new  paragraph  (b),  to 
read  as  follows: 

§  762.4    What  regulations  apply? 

***** 

(b)  The  regulations  in  34  CFR  75.60- 
75.61  (regarding  the  ineligibility  of 
certain  individuals  to  receive 
assistance]  also  apply  this  to  this 
program. 
***** 

(FR  Doc.  8a-18657  Filed  8-17-«8;  8:45] 

BILLING  CODE  4000-01-M 


A  G 


1988 


UMI 


Thursday 
August  18,  1988 


Part  VII 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  15 

Indemnification  of  Publishers  of 
Aeronautical  Charts  and  Maps;  Notice  of 
Proposed  Rulemaking 


31608 Federal  Register  /  Vol.  53.  No.  160  /  Thursday.  August  18.  1988  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  15 

[Docket  Na  25673;  Notice  No.  88-13] 

Indemnification  of  Publishers  of 
Aeronautical  Ctiarts  and  Maps 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes 
regulations  to  implement  a  recent 
amendment  to  the  Federal  Aviation  Act 
of  1958  (FAA  ACT),  as  amended,  which 
provides  for  the  execution  of  indemnity 
agreements  between  the  United  States 
and  publishers  of  aeronautical  charts  or 
maps  in  the  event  the  publisher  is  liable 
for  tort  damages  arising  out  of  such 
charts  or  maps.  These  regulations  are 
necessary  to  implement  this  new 
provision,  to  facilitate  the  presentation 
of  claims  for  indemnity,  and  to  establish 
the  standards  by  which  they  will  be 
reviewed. 

DATE:  Comments  must  be  received  on  or 
before  October  3. 1988. 
ADDRESSES:  Comments  on  this  proposal 
are  to  be  marked  "Docket  No.  25673" 
and  mailed  in  duplicate  to:  Federal 
Aviation  Administration:  Office  of  the 
Chief  Counsel.  Attn:  Rules  Docket 
(AGC-204).  Docket  No.  25673.  800 
Independence  Ave.  SW..  Washington. 
DC  20591;  or  deliver  comments  in 
duplicate  to:  Room  916.  800 
Independence  Ave.  SW..  Washington, 
DC.  Comments  may  be  inspected  in 
Room  916  on  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  S.  Dillman,  Assistant  Chief 
Counsel,  Litigation  Division.  AGC-400, 
Federal  Aviation  Administration,  800 
Independence  Ave.  SW..  Washington. 
DC  20591.  Telephone:  (202)  267-3361. 
SUPPLEMENTAL  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  any  significant 
environmental  or  economic  impact  that 
might  result  because  of  the  adoption  of 
these  proposals  may  also  be  submitted. 
Communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 


in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  reporting  summarizing 
each  substantive  public  contact  with 
FAA  personnel  consemed  with  this 
rulemaking  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  the  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  25673."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs.  Attention:  Public 
Information  Center,  APA-230,  800 
Independence  Ave.  SW..  Washington, 
DC.  or  by  calling  (202)  267-3484.  Each 
communication  must  identify  the  notice 
number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedures. 

Background 

On  December  19. 1985,  Congress 
amended  the  Federal  Aviation  Act  of 
1958  by  adding  a  new  section  1118. 49 
U.S.C.  1519.  entitled  "Aeronautical 
Charts  and  Maps".  This  section  provides 
for  the  execution  of  indemnity 
agreements  between  the  United  States 
and  publishers  of  aeronautical  charts  or 
maps.  Specifically,  indenuiity  may  be 
available  to  the  publisher  if  the 
publisher  is  liable  on  a  claim  for 
damages  arising  out  of  the  depiction  on 
a  chart  or  map  of  any  defective  or 
deficient  flight  procedure,  if  this 
procedure  was  promulgated  by  the 
Federal  Aviation  Administration  and 
was  accurately  depicted  on  the  chart  or 
map. 

Indemnity  is  only  available  if  the 
defect  in  the  chart  or  map  was  in  the 
information  provided  by  the  FAA.  and 
was  not  obviously  defective  or  deficient 
so  that  the  error  should  have  been 
perceived  by  the  publisher.  In  addition, 
the  flight  procedure  in  question  must 
have  been  depicted  exactly  as  designed 
by  the  Government.  The  FAA  will  not 
agree  to  indemnity  on  any  claims  which 
do  not  arise  out  of  a  defect  or  deHciency 
in  the  procedure.  A  "defective  or 
deficient"  flight  procedure  includes  any 
defect  in  the  design,  as  well  as  the 
FAA's  inclusion  or  omission  of  any 


feature  which  makes  the  flight 
procedure  inherently  hazardous,  and  the 
failure  of  the  flight  procedure  to  comply 
with  applicable  FAA  standards.  For 
purposes  of  agreements  under  section 
1118  of  the  FA  Act,  the  determination 
that  a  flight  procedure  is  "defective  or 
deficient"  can  only  be  made  by  the  FAA 
itself,  or  by  a  court  of  competent 
jurisdiction. 

The  proposed  regulations  prescribe 
the  procedures  to  be  followed  by  any 
publisher  of  an  aeronautical  chart  or 
map  who  is  or  may  be  subject  to  tort 
Uabihty  arising  out  of  the  publication  of 
that  chart  or  map.  "Publisher"  does  not 
include  any  state  agency  or  public 
entity,  and  claims  by  such  parties  shall 
not  be  considered.  Claims  shall  be  filed 
with  the  Chief  Counsel  of  the  Federal 
Aviation  Administration.  Litigation 
Division,  800  Independence  Ave.  SW., 
Washington,  DC  20591.  and  must  be 
presented  to  that  office  within  30  days 
of  the  publisher's  receipt  of  service  of  a 
complaint  in  any  proceeding  in  which  it 
appears  that  indemnity  may  be 
available  under  section  1118  of  the  Act. 

After  review  of  the  publisher's  claim, 
the  FAA  would  determine  whether  an 
agreement  to  indemnify  is  appropriate. 
Until  the  FAA  determines  that  an 
indemnity  agreement  is  appropriate,  the 
publisher  must  provide  the  FAA  with 
any  and  all  information  requested,  and 
it  must  in  good  faith  defend  the  action 
against  it.  Failure  on  the  part  of  the 
publisher  to  cooperate  with  the  FAA.  or 
to  have  conducted  a  full  and  good  faith 
defense  of  the  action,  would  be  grounds 
for  the  Government  to  refuse  to 
indemnify  the  publisher  for  any  Hability. 

No  indemnity  is  available  for  cases  in 
which  the  underlying  cause  of  action 
against  the  publisher  arose  before 
December  19, 1985.  With  respect  to 
actions  arising  on  or  after  December  19. 
1985.  but  before  the  effective  date  of 
these  regulations,  the  publisher  must 
notify  the  FAA  within  30  days  of  the 
adoption  of  these  regulations  of  any 
such  action  and  the  basis  for  claiming 
indemnity,  in  accordance  with  the  above 
procedure. 

A  publisher  who  chooses  to  settle  an 
action  rather  than  defend  it  to  judgment 
must  also  notify  the  FAA  of  its  proposed 
settlement  agreement,  and  submit  the 
terms  of  the  agreement  for  FAA  review 
prior  to  execution  of  the  agreement.  The 
FAA  shall  have  60  days  to  review  the 
proposed  settlement,  and  if  it  does  not 
concur  with  the  terms,  or  does  not  agree 
that  the  facts  of  the  case  require  or 
justify  indemnity  by  the  Government,  no 
indemnity  shall  be  available.  Similarly, 
the  publisher  must  provide  prompt 
notice,  within  5  days,  of  any  judgment 
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rendered  against  it  along  with  its  claim 
for  indemnity.  The  FAA  shall  have  the 
option  of  directing  the  publisher  to 
appeal  any  adverse  verdict  as  a 
condition  of  the  FAA  agreeing  to 
indemnity.  If  the  FAA  is  satisfied  that 
both  the  facts  of  the  case  and  the 
defense  of  the  action  by  the  publisher 
justify  indemnity,  and  if  all  of  the 
requirements  of  this  regulation  have 
been  complied  with,  the  FAA  will  enter 
into  an  indemnity  agreement  with  the 
publisher. 

The  funds  for  satisfaction  of  any 
indemnity  agreement  between  the  FAA 
and  a  publisher  shall  be  appropriated  by 
an  act  of  Congress,  at  the  request  of  the 
FAA.  Indemnity  will  not  include  interest 
on  the  judgment,  punitive  damages, 
exemplary  damages,  civil  or  criminal 
fines,  any  other  litigation  sanctions, 
costs,  or  any  other  incidental  expenses. 
Indemnity  for  attorneys'  fees  will  only 
be  available  for  costs  of  appeal,  if  the 
appeal  is  made  at  the  direction  of  or 
with  the  concurrence  of  the  FAA. 

Regulatory  Evaluation 

Analysis  of  Benefits  and  Costs 

The  FAA  has  estimated  the  costs  and 
benefits  associated  with  this  NPRM  by 
analyzing  it  section  by  section. 

These  regulations  would  implement 
section  1118  of  the  Federal  Aviation  Act. 
which  requires  the  United  States 
Government  to  enter  into  agreements 
under  certain  specified  conditions  to 
indemnity  applicable  persons  from 
claims  arising  from  depictions  on 
aeronautical  charts  or  maps.  The  FAA's 
responsibility  in  this  regard  is  to  devise 
and  promulgate  a  set  of  procedures  to 
implement  these  agreements. 

Each  section  of  this  NPRM  would 
implement  the  statutory  mandate  of 
section  1118  and  the  stated  intent  of 
Congress  that  the  implementing 
regulations  shall  protect  the 
Government's  legitimate  financial  and 
litigation  interests  in  entering  into  such 
agreements.  Accordingly,  neither  any 
costs  nor  benefits  would  derive  directly 
from  these  implementing  regulations. 
Furthermore,  the  financial  impact  of 
section  1118  is  essentially  a  transfer  of 
funds  with  respect  to  appropriate 
conditions  of  liability  and  fault  under 
the  law,  and  would  not  yield  any 
financial  cost  or  benefit  upon  society. 
Each  regulation  of  proposed  Part  15, 
Subpart  B,  is  identified  and  explained  in 
the  detailed  section  by  section  analysis 
presented  in  Appendix  A  of  the  full 
Regulatory  Evaluation  placed  in  the 
Docket. 


Regulatory  Flexibility  Determination 

Since  there  is  little  or  no  cost 
associated  with  any  of  the  proposed 
amendments,  the  FAA  has  determined 
that  the  proposed  amendments 
contained  in  this  NPRM  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Trade  Impact  Statement 

Since  this  proposed  Part  would  apply 
only  to  private  publishers  of 
aeronautical  charts  or  maps  and  to  the 
Federal  Aviation  Administration 
regarding  claims  for  indemnity  under 
conditions  described  in  these  proposed 
regulations,  the  Federal  Aviation 
Administration  has  determined  that 
these  regulations  will  not  have  an 
impact  on  international  trade. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The 
regulations  set  forth  in  this  notice  would 
be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  has  been  construed  to 
preempt  state  laws  regulating  the  same 
subject.  Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  a  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Conclusion 

These  proposed  regulations  will 
implement  Congress'  intent  in  enacting 
new  section  1118  of  the  FA  Act.  They 
establish  the  procedures  for  obtaining 
indemnify,  as  well  as  clarifying  the 
conditions  which  must  be  met  by  any 
publisher  seeking  indemnity.  The 
proposed  regulations  require  early 
notification  of  the  FAA  by  a  publisher 
as  to  lawsuits  filed  against  it,  in  order 
that  it  may  make  an  early  assessment  of 
the  potential  for  liability  for  indemnity. 
By  providing  for  early  notice,  both  the 
publisher  and  the  Government  can 
cooperate  more  efficiently  in  the  defense 
of  the  case.  For  reasons  discussed  under 
"Regulatory  Evaluation",  this  proposed 
rule  is  not  a  "major  rule"  under 
Executive  Order  12291:  and  it  is  not 
considered  a  significant  rulemaking 
under  D.OT.  Regulatory  Policies  and 
Procedures  (44  PR  11034;  February  26. 
1979). 


List  of  Subjects  in  14  CFR  Part  15 

Aeronautical  charts,  Administrative 
claims,  Indemnification  procedures. 
Aircraft  accident  investigation 
information. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
15  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  15)  as  follows: 

PART  15— ADMINISTRATIVE  TORT 
CLAIMS  UNDER  FEDERAL  TORT 
CLAIMS 

1.  The  authority  citation  for  Part  15  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1354;  49  U.S.C.  APP. 
1519:  5  U.S.C.  301:  28  U.S.C.  2672.  2875:  49 
U.S.C.  106(g) 
(Revised.  Pub.  L.  97-449.  Jan.  12. 1983). 

§§  15.1-15.9    [Designated  as  Sut>part  A] 

2. 14  CFR  15.1  through  15.9  are 
designated  as  Subpart  A — General 
Procedures. 

3.  A  new  Subpart  B  is  added  to  read 
as  follows: 

Subpart  B— Indemnity  Agreements  Under 
Section  1 1 18  of  the  Federal  Aviation  Act 

Sec. 

15.10  Applicability. 

15.11  Exclusions. 

15.12  Claim:  who  may  file;  location  of  filing 

15.13  Notification  requirements. 

15.14  Conduct  of  the  action. 

15.15  Settlements. 

15.16  Judgments. 

15.17  Payment  on  claims. 

Subpart  B — Indemnity  Agreements 
Under  Section  1 1 18  of  the  Federal 
Aviation  Act 

§  15.10    Applicability. 

This  subpart  prescribes  procedural 
requirements  whereby  private 
publishers  of  aeronautical  charts  or 
maps  may  claim  indemnity  from  the 
United  States  under  section  1118  of  the 
Federal  Aviation  Act  of  1958,  as 
amended,  for  claims  arising  out  of  the 
publisher's  accurate  depiction  on  such 
chart  of  any  defective  or  deficient  FA.'\ 
flight  procedure  or  airway,  under  the 
conditions  described  in  this  part. 

§15.11     Exclusions. 

.N'o  payment  for  indemnity  under 
section  1118  shall  be  made  on  a  claim: 

(a)  In  which  the  undei lying  cause  of 
action  against  the  publisher  arose  prior 
to  December  19.  1985;  or 

(b)  By  a  state  agency  or  public  entity. 
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§  15.12    Claim;  wtio  may  file;  location  of 
filing. 

A  claim  for  indemnity  under  this  part 
may  be  filed  by  the  publisher  of  the 
chart  in  question,  his  duly  authorized 
agent,  or  legal  representative.  The  claim 
shall  be  filed  with  the  Chief  Counsel  of 
the  FAA,  800  Independence  Ave.  SW., 
Washington.  DC  20591. 

§  1S.13    Notification  requirements. 

A  claim  for  indemnity  shall  not  be 
considered  by  the  FAA  unless: 

(a)  The  publisher  notifies  the  Chief 
Counsel  of  the  FAA,  within  the  time 
limits  described  in  paragraph  (a)  or  (b) 
of  this  section,  of  the  publisher's  receipt 
of  service  of  a  complaint  in  any 
proceeding,  federal  or  state,  in  which  it 
appears  that  indemnity  under  section 
1118  may  be  appropriate.  The  notice 
shall  be  accompanied  by  a  description 
of  the  basis  on  which  the  publisher 
asserts  that  indemnity  under  section 
1118  is  appropriate. 

(b)  For  claims  in  which  the  underlying 
cause  of  action  against  the  publisher 
arose  on  or  after  December  19, 1985,  and 
prior  to  the  effective  date  of  this 
subpart,  the  notice  described  in 
paragraph  (a)  of  this  section  is  received 
within  30  days  of  the  effective  date  of 
this  subpart. 

(c)  For  claims  in  which  the  underlying 
cause  of  action  against  the  publisher 
arose  on  or  after  the  effective  date  of 
this  subpart,  the  notice  described  in 
paragraph  (a)  of  this  section  is  received 
within  30  days  of  the  publisher's  receipt 
of  service  of  the  complaint. 

§  15.14    Conduct  of  ttie  action. 

(a)  The  publisher  shall  act  in  good 
faith  to  defend  any  claim  or  action 
against  it  that  is  or  could  become  the 
subject  of  a  notification  described  in 
§  15.13(a)  of  this  part. 

(b)  Upon  receipt  of  the  notification 
described  in  §  15.13  of  this  part,  the 
FAA,  if  it  determines  that  indemnity 
under  section  1118  is  appropriate,  may 
require  the  publisher,  as  a  condition  of 
indemnity,  to  implead  the  United  States 
as  a  third-party  defendant  in  the  action. 
and  arrange  for  the  removal  of  the 
action  to  Federal  Court  if  necessary.  The 
publisher  shall  also  agree  to  cooperate 
in  the  defense  of  the  action  with  the 


United  States,  and  shall  promptly 
provide  any  additional  information 
requested  by  the  United  States. 

(c)  If  the  FAA  determines  that  the 
claim  is  one  which  will  not  require 
indemnity  under  section  1118,  it  shall  so 
notify  the  publisher  by  registered  mail, 
within  60  days  of  receiving  either  the 
notification  or  any  requested  additional 
information  as  described  in  this  section, 
whichever  is  later. 

§  15.15    Settlements. 

(a)  Prior  to  settlement  of  a  claim  or  an 
action  by  a  publisher  with  another 
party,  for  which  the  publisher  has 
sought,  or  intends  to  seek  indemnity 
under  section  1118,  the  publisher  shall 
submit  a  copy  of  the  terms  of  the 
proposed  settlement  to  the  Chief 
Counsel  of  the  FAA  along  with  a 
statement  of  its  justification  for  the 
proposed  settlement.  The  Administrator 
shall  have  60  days  to  consider  the 
proposed  settlement.  If  the  Chief 
Counsel  does  not  concur  with  the 
proposed  settlement  terms,  or  does  not 
concur  that  the  claim  is  one  which  will 
require  indemnity  under  section  1118.  he 
shall  so  notify  the  publisher,  by 
registered  mail. 

(b)  In  making  this  determination,  the 
Chief  Counsel  may  request  the  publisher 
to  provide  additional  information,  and 
will  also  consider  whether  the  publisher 
has  conducted  a  good  faith  defense  of 
the  action,  and  whether  the  proposed 
settlement  appears  to  have  been 
negotiated  in  good  faith  by  the 
publisher.  No  indemnity  will  be 
available  if  the  Chief  Counsel 
determines  that  either  of  these 
conditions  are  not  satisfied. 

(c)  The  Chief  Counsel  will  not  approve 
payment  on  claims  concerning  a 
depiction  or  publication  which  he 
determines 

(1)  Was  inaccurate  within  the 
meaning  of  section  1118;  or 

(2)  Was  obviously  defective  or 
deficient,  within  the  meaning  of  section 
1118;  or 

(3)  Did  not  comply  with  the  applicable 
regulatory  procedure  concerning  that 
chart,  map.  or  flight  procedure. 


§  15.16    Judgments. 

Within  5  days  of  the  rendering  of  a 
judgment  against  the  publisher  in  any 
proceeding,  or  within  30  days  of  the 
denial  of  an  appeal,  whichever,  is  later, 
the  publisher  shall  notify  the  Chief 
Counsel  of  its  claim  for  indemnity  with 
respect  to  the  judgment.  The  Chief 
Counsel  shall  have  30  days  to  review  the 
merits  of  the  claim  for  indemnity.  If  the 
Chief  Counsel  determines  that  the  claim 
does  not  satisy  the  requirements  of 
section  1118,  he  shall  so  inform  the 
publisher,  by  registered  mail.  In  making 
this  determination,  the  Administrator 
will  also  consider  whether  the  publisher 
conducted  a  good  faith  defense  of  the 
action. 

§15.17    Payment  on  claims. 

(a)  Source  of  funds.  If  the  Chief 
Counsel  finds  that  the  claim  satisfies  the 
requirements  of  section  1118,  the  FAA 
shall  prepare  an  indemnity  agreement 
concerning  the  claim,  which  shall  be 
signed  by  the  Chief  Counsel  and  the 
publisher.  The  FAA  shall  then  submit  a 
request  for  an  appropriation  to  Congress 
for  funds  to  satisfy  the  claim.  Payment 
shall  not  be  effected  until  an 
appropriation  is  passed  by  Congress, 
and  shall  be  made  directly  from  the 
appropriated  funds. 

(b)  Provisions  of  the  indemnity 
agreement.  The  Government  shall  not 
indemnify  the  claimant  for  any  punitive 
or  exemplary  damages,  civil  or  criminal 
fines  or  any  other  litigation  sanctions, 
interest  on  the  judgment,  costs, 
attorneys'  fees,  or  other  incidential 
expenses.  However,  the  FAA  will  agree 
to  indemnify  for  reasonable  costs  of 
appeal,  including  attorneys'  fees,  if  the 
appeal  is  made  at  the  direction  of  or 
with  the  concurrence  of  the  FAA.  No 
payment  shall  be  recommended  unless 
the  indemnity  agreement  provides  that 
the  Government  shall  be  subrogated  to 
all  claims,  including  third-party  claims, 
cross-claims,  and  counterclaims,  of  the 
publisher. 

Issued  in  Washington,  DC  on  August  8, 
1988. 

T.  Allan  McArtor, 
Administrator 
[FR  Doc.  88-18268  Filed  8-17-88;  8:45  am) 
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DEPAfmiENT  OF  THE  INTERIOR 

Ftoh  and  Wildlife  Service 

50CFRPart20 

Migratoiy  Bird  Hunting;  Final  Migratory 
Bird  Hunting  Regulations  on  Certain 
Federal  Indian  Reservationa  and 
Ceded  Lands 

AOENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTtON:  Final  rule. 


summary:  This  rule  prescribes  special 
migratory  bird  hunting  regulations  to  be 
estabhshed  for  certain  tribes  on  Federal 
Indian  reservations,  off-reservation  trust 
lands,  and  ceded  lands.  This  season 
begins  as  early  as  September  1.  This 
rule  also  makes  final  the  guidelines 
employed  to  estabUsh  the  special 
regulations. 

EFFECTIVE  DATE:  This  rule  takes  effect 
on  September  1. 1988. 

ADDRESSES:  Comments  received  on  the 
proposed  special  hunting  regulations 
and  tribal  proposals  are  available  for 
public  inspection  during  normal 
business  hours  in  Room  536, 1717  H 
Street,  NW..  Washington.  DC. 
Communications  regarding  the 
documents  should  be  addressed  to: 
Director  (FWS/MBMO).  Room  538, 
Matomic  Building,  U.S.  Fish  and  Wildlife 
Service.  Washington.  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rollin  D.  Sparrowe,  Chief.  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Washington,  DC 
20240. 

SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3, 1918 
(40  Stat  755;  16  U.S.C.  703  et  seg.]. 
authorizes  and  directs  the  Secretary  of 
the  Interior,  having  due  regard  for  fee 
zones  of  temperature  and  for  the 
distribution,  abundance,  economic 
value,  breeding  habits,  and  times  and 
lines  of  flight  of  migratory  game  birds,  to 
determine  when,  to  what  extent,  and  by 
what  means  such  birds  or  any  part,  nest 
or  egg  thereof  may  be  taken,  hunted, 
captured,  killed,  possessed,  sold, 
purchased,  shipped,  carried,  exported  or 
transported. 

In  the  July  22. 1988  Federal  Register 
(53  FR  27728).  the  U.S.  Fish  and  Wildlife 
Service  (hereinafter  the  Service) 
proposed  special  migratory  bird  hunting 
regulations  for  the  1988-89  hvmting 
season  for  certain  Indian  tribes,  under 
the  interim  guidelines  described  in  the 
June  4. 1988  Federal  Register  (at  50  FR 
23467).  The  guidelines  were  developed 
in  response  to  tribal  requests  for  Service 


recognition  of  their  reserved  hunting 
rights,  and  for  some  tribes,  recognition 
of  their  authority  to  regulate  hunting  by 
both  tribal  members  and  nonmembers 
on  their  reservations.  The  guidelines 
include  possibilities  for  (1)  On- 
reservation  hunting  by  both  tribal 
members  and  nonmembers,  with  hunting 
by  nontribal  members  on  some 
reservations  to  take  place  within 
Federal  frameworks  but  on  dates 
different  from  those  selected  by  the 
surrounding  State(8):  (2)  on-reservation 
hunting  by  tribal  members  only,  outside 
of  usual  Federal  frameworks  for  season 
dates  and  length,  and  for  daily  bag  and 
possession  hmits;  and  (3)  off-reservation 
hunting  by  tribal  members  on  ceded 
lands,  outside  of  usual  framework  dates 
and  season  length,  with  some  added 
flexibility  in  daily  bag  and  possession 
Umits.  In  all  cases,  the  regulations 
established  imder  the  guidelines  would 
have  to  be  consistent  with  the  March 
lO-September  1  closed  season  mandated 
by  the  1916  Migratory  Bird  Treaty  with 
Canada.  Tribes  that  desired  special 
hunting  regulations  in  the  1988-89 
hunting  season  were  requested  in  the 
January  21, 1988  Federal  Register  (53  FR 
1645)  to  submit  a  proposal  that  included 
details  on:  (1)  Requested  season  dates 
and  other  regulations  to  be  observed;  (2) 
harvest  anticipated  imder  the  requested 
regulations;  (3)  methods  that  will  be 
employed  to  measure  or  monitor 
harvest;  (4)  steps  that  will  be  taken  to 
limit  level  of  harvest,  where  it  could  be 
shown  that  failure  to  Hmit  such  harvest 
would  impact  seriously  on  the  migratory 
bird  resource;  and  (5)  tribal  capabihties 
to  estabUsh  and  enforce  migratory  bird 
hunting  regulations.  No  action  is 
required  if  a  tribe  wishes  to  observe  the 
hunting  regulations  that  are  established 
by  the  State(8)  in  which  an  Indian 
reservation  is  located.  The  guidelines 
have  been  used  successfully  since  the 
1985-86  hunting  season,  and  they  are 
made  final  in  this  document,  as  was 
proposed  in  the  )uly  22. 1988  Federal 
Register  (53  FR  27728). 

In  the  July  22. 1988  proposed  rule,  the 
Service  pointed  out  that  duck  himting 
regulations  for  the  upcoming  season 
likely  would  be  more  restrictive  than  in 
the  1987-88  hunting  season  because  of  a 
reduced  fall  flight  caused  by  drought. 
Recently  completed  surveys  on  the 
breeding  ground  have  confirmed  the 
expected  decline.  Although  duck  hunting 
regulations  not  have  been  established 
yet  for  the  late  season,  they  can  be 
expected  to  be  much  more  restrictive 
than  last  year. 


Comments  and  Issues  Concerning  Tribal 
Proposals 

Great  Lakes  Indian  Fish  and  Wildlife 
Commission,  Odanah,  Wisconsin 

In  an  August  8. 1988,  letter,  CD. 
Besadny,  Secretary,  Wisconsin 
Department  of  Natiural  Resources, 
commented  on  the  proposed  1988-89 
migratory  bird  hunting  regulations  for 
Chippewa  Indians  on  ceded  lands  in  the 
State.  Among  other  things,  Mr.  Besadny 
requested  that  the  opening  of  the  duck 
season  be  delayed  one  week  (from 
September  19  to  September  26),  that  the 
Canada  goose  season  open  on  the  same 
date  as  ^e  duck  season,  and  that  the 
special  scaup-only  season  be  cancelled. 
In  the  July  22, 1988  Federal  Register  (53 
FR  27728),  the  Service  pointed  out  that 
the  fall  flight  of  ducks  would  be  much 
lower  than  usual  this  year,  and 
indicated  that,  for  conservation 
purposes,  duck  harvest  should  be 
reduced.  The  Great  Lakes  Indian  Fish 
and  Wildlife  Commission  agreed  with 
this  request,  and  on  August  9, 1988. 
notified  the  Service  that  a  September  26 
opening  of  the  duck  season  was 
acceptable  to  the  fribes.  The  delayed 
opening  also  will  apply  to  coots  and 
moorhen,  and  the  special  scaup-only 
season  is  suspended.  The  September  19 
opening  for  Canada  geese  will  proceed 
as  proposed,  with  certain  safeguards  in 
place  at  Wisconsin's  Powell  Marsh. 

As  noted  in  the  July  22, 1988  proposed 
rule.  Michigan  did  not  object  to  the 
special  regulations  on  ceded  lands  in  the 
State.  However,  as  was  the  case  last 
year,  Minnesota  continues  to  oppose 
special  regulations  for  hunting  by 
Chippewa  Indians  on  ceded  lands  in  the 
State.  The  Service  recognizes 
Minnesota's  concerns  but  for  the 
reasons  discussed  in  the  July  22, 1988 
proposed  rule,  believes  that  continued 
carefully  regulated  seasons  for 
Chippewa  Tribal  members  are 
appropriate  in  Minnesota,  as  well  as  in 
Michigan  and  Wisconsin.  Therefore, 
special  regulations  for  the  1988-89 
hunting  season  are  made  final  in  this 
rule.  The  regulations  take  into  account 
the  need  to  reduce  the  harvest  of  ducks, 
and  as  in  the  past,  the  Great  Lakes 
Indian  Fish  and  Wildlife  Commission 
will  conduct  a  survey  to  monitor  the 
migratory  bird  harvest  by  tribal 
members. 

Confederated  Salish  and  Kootenai 
Tribes,  Flathead  Indian  Reservation, 
Pablo,  Montana 

The  Confederated  Salish  and 
Kootenai  Tribes  and  the  Montana 
Department  of  Fish,  Wildlife  and  Parks 
are  continuing  the  negotiations 
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discussed  in  the  July  22, 1988  Federal 
Register  (53  FR  27728).  The  Service 
notes,  however,  that  there  is  no 
disagreement  over  the  waterfowl 
hunting  regulations  requested  by  the 
tribes  for  the  1988-89  season,  and  they 
are  made  final  in  this  rule. 

NEPA  Consideration 

The  "Final  Environmental  Statement 
for  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-74)"  was  filed 
with  the  Council  on  Environmental 
Quality  on  June  6, 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13. 1975  (40  FR 
25241).  A  supplement  to  the  final 
environmental  statement  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS)  88- 
14)"  was  filed  on  June  9, 1988.  and  notice 
of  availabihty  was  published  in  the 
Federal  Register  on  June  16. 1988  (53  FR 
22582)  and  June  17. 1988  (53  FR  22727).  In 
addition,  an  August  1985  environmental 
assessment  entided  "Guidelines  for 
Migratory  Bird  Hunting  Regulations  on 
Federal  Indian  Reservations  and  Ceded 
Lands"  is  available  from  the  Service. 

Nontoxic  Shot  Regulations 

On  December  14. 1987  (at  52  FR 
47428).  the  Service  proposed  nontoxic 
shot  zones  for  the  1988-89  waterfowl 
hunting  season.  This  proposed  rule  was 
sent  to  all  affected  tribes  and  to  Indian 
organizations  for  comment  The  final 
rule  on  nontoxic  shot  zones  for  the  198&- 
89  hunting  season  was  published  on 
June  28. 1988  in  the  Federal  Registw  (53 
FR  24284).  All  of  the  hunting  regulations 
covered  by  this  final  rule  are  in 
compliance  with  the  Service's  nontoxic 
shot  restrictions. 

Endangered  Spedes  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act  provides  that  'The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act" 
(and  shall)  "insure  that  any  action 
authorized,  funded  or  carried  out  •  •  * 
is  not  likely  to  jeopardize  the  continued 
existence  of  any  endangered  species  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
[criticalj  habitat  *  *  *."  Consequently, 
the  Service  initiated  section  7 
consultation  under  the  Endangered 
Species  Act  for  the  proposed  hunting 
season  on  Federal  Indian  reservations 
and  ceded  lands. 

On  August  8. 1988.  the  Division  of 
Endangered  Species  and  Habitat 
Conservation  notified  the  Office  of 


Migratory  Bird  Management  of  its 
concurrence  with  the  finding  that  the 
proposed  action  will  not  Edfect  any 
listed  species  or  any  critical  habitat 

Regulatory  Flexibility  Act,  Executive 
Older  12291,  and  the  Paperwork 
Reduction  Act 

In  the  March  9. 1988  Federal  Register 
(53  FR  7702),  the  Service  reported 
measures  it  had  underteiken  to  comply 
with  requirements  of  the  Regulatory 
Flexibility  Act  and  the  Executive  Order. 
These  included  preparing  a 
Determination  of  Effects  and  an  updated 
Final  Regulatory  Impact  Analysis,  and 
publication  of  a  summary  of  the  latter. 
These  regulations  have  been  determined 
to  be  major  under  Executive  Order 
12291,  and  they  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  This 
determination  is  detailed  in  the 
aforementioned  documents  which  are 
available  on  request  from  the  Office  of 
Migratory  Bird  Management  U.S.  Fish 
and  Wildlife  Service,  Room  536, 
Matomic  Building,  Washington,  DC 
20240.  These  regulations  contain  no 
collection  of  information  subject  to 
Office  of  Management  and  Budget 
review  under  the  Paperwork  Reduction 
Act  of  1980. 

Memorandum  of  Law 

The  Service  published  its 
Memorandum  of  Law,  required  by 
section  4  of  Executive  Order  12291.  in 
the  Federal  Register  dated  August  9, 
1988  (53  FR  29897). 

Authorship 

The  primary  author  of  this  final  rule  is 
Fant  W.  Martin,  Office  of  Migratory  Bird 
Management  working  under  the 
direction  of  Rollin  D.  Sparrowe,  Chief. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
bird  hunting  must,  by  its  nature,  operate 
under  severe  time  constraints.  However, 
the  Service  is  of  the  view  that  every 
attempt  should  be  made  to  give  the 
public  the  greatest  possible  opportunity 
to  comment  on  the  regulations.  Thus, 
when  the  proposed  hunting  regulations 
for  certain  tribes  were  published  on  July 
22, 1988,  the  Service  established  the 
longest  period  possible  for  pubhc 
comments.  In  doing  this,  the  Service 
recognized  that  time  woidd  be  of  the 
essence.  The  comment  period  provided 
the  maximiun  amount  of  time  possible 
while  ensuring  that  a  final  rule  was 
published  before  the  beginning  of  the 
hunting  season  on  September  1, 1988. 

Therefore,  under  the  authority  of  the 
Migratory  Bird  Treaty  Act  of  July  3, 


1918,  as  amended  (40  Stat.  755;  16  U.S.C. 
703  et  seq.],  the  Service  prescribes  final 
hunting  regulations  for  certain  tribes  on 
Federal  Indian  reservations  (including 
off-reservation  trust  lands),  and  ceded 
lands.  The  regulations  specify  the 
species  to  be  hunted  and  establish 
season  dates,  bag  and  possession  limits, 
season  length,  and  shooting  hours  for 
migratory  game  birds  other  than 
waterfowl.  However,  final  Federal 
frameworks  for  the  waterfowl  hunting 
season  (opening  and  closing  framework 
dates,  daily  bag  and  possession  limits, 
etc.)  are  planned  for  publication  on 
September  13. 1988.  Because  it  was 
necessary  to  publish  this  document  by 
September  1, 1988  most  waterfowl 
regulations  for  the  tribes  listed  here  are 
shown  as  "within  final  Federal 
fi-ameworks  to  be  established." 

Therefore,  for  the  reasons  set  out 
above,  the  Service  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administi-ative 
Procedure  Act,  and  this  final  rule, 
therefore,  will  take  effect  on  September 
1,1988. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports. 
Transportation,  Wildlife. 

Accordingly,  50  CFR  Part  20  is 
amended  as  follows: 

For  the  reasons  set  out  in  the 
preamble.  Title  50.  Chapter  I. 
Subchapter  B,  Part  20,  Subpart  K,  is 
amended  as  set  forth  below. 

PART  20— [AMENDED] 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Migatory  Bird  Treaty  Act  sec,  3, 
Pub.  L  85-186,  40  Stat  755  (18  UJS.C.  701- 
708h);  sec.  3{h),  Pub.  L  95-618.  82  Stat  3112 
(16  U.S.C.  712). 

(Editiorial  Note. — The  following  annual 
hunting  regulations  provided  for  by  9  20.110 
of  50  CFR  Part  20  will  not  appear  in  the  Code 
of  Federal  Regulations  because  of  their 
seasonal  nature). 

2.  Section  20.110  is  revised  to  read  as 
follows: 

§  20.1 10    Seasons,  limits  and  other 
regulations  for  certain  Federal  Indian 
reservations,  Indian  Tarrttory,  and  ceded 
lands. 

(a)  Jicarilla  Indian  Reservation, 
Dulce,  New  Mexico  (Tribal  Members 
and  Nonmembers). 

(1)  Ducks  (including  Mergansers). 

Season  Dates:  Earliest  opening  date 
and  longest  season  permitted  Pacific 
Flyway  States  under  final  Federal 
frameworks  to  be  annoimced. 

Daily  bag  and  possession  limits:  Same 
as  permitted  Pacific  Flyway  States 
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under  final  Federal  frameworks  to  be 
announced. 

(2)  Goose  Season  Closed  on  All 
Species. 

(3)  General  Conditions:  Tribal  and 
nontribal  hunters  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  Part  20  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (duck 
stamp)  signed  in  ink  across  the  face. 
Special  regulations  established  by  the 
]icarUla  Apache  Tribe  also  apply  on  the 
reservation. 

(b)  Navajo  Indian  Reservation, 
Window  Rock.  Arizona  (Tribal 
Members  and  Nonmembers). 

(1)  Ducks  (including  Mergansers). 
Season  Dates:  EarUest  opening  date 

and  longest  permitted  Pacific  Flyway 
States  under  final  Federal  frameworics 
to  be  announced. 

Daily  Bag  and  Possession  Limits: 
Same  as  permitted  Pacific  Flyway  States 
under  final  Federal  frameworks  to  be 
announced. 

(2)  Canada  Geese  (Season  closed  on 
other  geese). 

Season  Dates:  December  17-Ianuary 

a 

Daily  Bag  and  Possession  Limits:  2 
daOy.  Possession  limit  4. 

(3)  Coots  and  Common  Moorhens 
(Gallinule). 

Season  Dates:  Same  as  for  ducks. 

Daily  Bag  and  Possession  Limits: 
Same  as  permitted  Pacific  Flyway  States 
under  final  Federal  frameworks  to  be 
announced. 

(4)  Common  Snipe. 

Season  Dates:  Same  as  for  ducks. 
Daily  Bag  and  Possession  Limits:  8 
daily.  Possession  limit  16. 

(5)  Band-tailed  Pigeons. 
Season  Dates:  September  1- 

September  30. 

Daily  Bag  and  Possession  Limits:  5 
daily.  Possession  limit  10. 

(6)  Mourning  Doves  and  White- 
winged  Doves. 

Season  Dates:  September  1- 
September  3a 

Daily  Bag  and  Possession  Limits:  10 
mourning  and  white-wing  doves  daily  in 
the  aggregate,  of  which  no  more  than  6 
may  be  white-winged  doves. 

Possession  limit  after  opening  day  is 
20  mourning  and  white-winged  doves  in 
the  aggregate,  of  which  no  more  than  12 
may  be  white-winged  doves. 

(7)  General  Conditions:  Tribal  and 
nontribal  hunters  will  comply  with  all 
basic  Federal  migratory  bird  himting 
regulations  in  50  CFR  Part  20  regarding 
shooting  hoiirs  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 


years  of  age  or  over  must  carry  on  his/ 
her  person  a  vaUd  Migratory  Bird 
Hunting  and  Conservation  Stamp  (duck 
stamp)  signed  in  ink  across  the  face. 
Special  regulations  estabUshed  by  the 
Navajo  Nation  also  apply  on  the 
reservation. 

(c)  Fort  Hall  Indian  Reservation.  Fort 
Hall.  Idaho  (Nontiibal  Members  Only). 

(1)  Ducks  (including  Mergansers). 
Season  Length  and  Dates:  Begin 

continuous  season  on  October  8.  with 
longest  season  permitted  Pacific  Flyway 
States  under  final  Federal  frameworks 
to  be  announced. 

Daily  Bag  and  Possession  Limits: 
Same  as  permitted  Pacific  Flyway  States 
under  final  Federal  frameworks  to  be 
announced. 

(2)  Geese  (Canada,  Blue.  Snow,  Ross'. 
White-fronted): 

Season  Length  and  Dates:  Begin 
continuous  season  on  October  8.  with 
longest  season  permitted  Idaho  under 
final  Federal  frameworks  to  be 
announced. 

Daily  Bag  and  Possession  Limits: 
Same  as  permitted  Idaho  under  final 
Federal  frameworks  to  be  announced. 

(3)  Common  Snipe. 

Season  Length  and  Dates:  Same  as  for 
ducks. 

Daily  Bag  and  Possession  Limits:  8 
daily.  Possession  limit  16. 

(4)  General  Conditions:  Nontribal 
members  will  comply  with  all  basic 
Federal  migratory  bird  hunting 
regulations  in  50  CFR  Part  20  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (duck 
stamp)  signed  in  ink  across  the  face. 
Special  regulations  estabUshed  by  the 
Shoshone-Baimock  Tribes  also  apply  on 
the  reservation. 

(d)  Fort  Apache  Lndian  Reservation, 
Whiteriver,  Arizona  (Tribal  Members 
and  Nonmembers). 

(1)  Ducks  (including  Mergansers). 
Season  Length  and  Dates:  Latest 

closing  date  and  longest  season 
permitted  Pacific  Flyway  States  under 
final  Federal  frameworks  to  be 
announced. 

Daily  Bag  and  Possession  Limits: 
Same  as  permitted  Pacific  Flyway  States 
under  final  Federal  frameworks  to  be 
aimounced. 

(2)  Geese  (Canada,  Blue,  Snow,  Ross'. 
White-fronted). 

Season  Length  and  Dates:  Latest 
closing  date  and  longest  season 
permitted  Arizona  under  final  Federal 
frameworks  to  be  announced. 

Daily  Bag  and  Possession  Limits: 
Same  as  permitted  Arizona  under  final 
Federal  frameworks  to  be  announced. 


(3)  Coots  and  Common  Moorhens 
(Gallinule). 

Season  Dates:  Same  as  for  ducks. 

Daily  Bag  and  Possession  Limits: 
Same  as  permitted  Pacific  Flyway  States 
under  final  Federal  frameworks  to  be 
announced. 

(4)  Common  Snipe. 

Season  Length  and  Dates:  Same  as  for 
ducks. 

Daily  Bag  and  Possession  Limits:  8 
daily.  Possession  limit  16. 

(5)  Mourning  Doves. 

Season  Length  and  Dates:  September 
1-11  and  November  21-Ianuary  8. 

Daily  Bag  and  Possession  Limits: 
September  1-11:  Daily  bag  limit  is  10 
mourning  and  white-winged  doves  in  the 
aggregate,  of  which  no  more  than  6  may 
be  white-winged  doves.  Possession  limit 
is  20,  of  which  no  more  than  12  may  be 
white-winged  doves.  November  21- 
Ianuary  8: 10  mourning  doves  only  daily. 
Possession  limit  20. 

(6)  White-winged  Doves. 
Season  Dates:  September  1-11. 
Daily  Bag  and  Possession  Limits:  6 

daily.  Possession  limit  12. 

(7)  Band-tailed  Pigeons. 

Season  Dates:  October  7-November  5. 
Daily  Bag  and  Possession  Limits:  5 
daily.  Possession  limit  10. 

(8)  General  Conditions:  Tribal  and 
nontribal  hunters  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  Part  20  regarding 
shooting  hours  and  maimer  of  taking.  In 
addition,  each  waterfowl  himter  18 
years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (duck 
stamp)  signed  in  ink  across  the  face. 
Special  regulations  established  by  the 
White  Mountain  Apache  Tribe  also 
apply  on  the  reservation. 

(e)  Colorado  River  Indian 
Reservation,  Parker,  Arizona  (Tribal 
Members  and  Nonmembers). 

(1)  Ducks  (including  Mergansers). 
Season  Length  and  Dates:  Same  as 

Colorado  River  Zone  in  California. 
Daily  Bag  and  Possession  Limits: 
Same  as  Colorado  River  Zone  in 
California. 

(2)  Geese  (Canada,  Blue,  Snow,  Ross', 
White-fronted). 

Season  Length  and  Dates:  Same  as 
Colorado  River  Zone  in  CaUfomia. 

Daily  Bag  and  Possession  Limits: 
Same  as  Colorado  River  Zone  in 
California. 

(3)  Coots  and  Common  Moorhens 
(Gallinule). 

Season  Dates:  Same  as  for  ducks  in 
Colorado  River  Zone  in  California. 

Daily  Bag  and  Possession  Limits: 
Same  as  Colorado  River  Zone  in 
California. 
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(4)  Common  Snipe. 

Season  Length  and  Dates:  Same  as  for 
ducks  in  Colorado  River  Zone  in 
California. 

Daily  Bag  and  Possession  Limits:  8 
daily.  Possession  limit  16. 

(5)  Mourning  Doves  and  White- 
winged  Doves. 

Season  Length  and  Dates:  Same  as 
Colorado  River  Zone  in  California. 

Daily  Bag  and  Possession  Limits: 
Daily  bag  limit  is  10  and  possession  limit 
is  20,  singly  or  in  the  aggregate  of  the 
two  species. 

(6)  General  Conditions:  Tribal  and 
nontribal  hunters  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  Part  20  reganUng 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (duck 
stamp]  signed  in  ink  across  the  face. 
Special  regulations  established  by  the 
Colorado  River  Indian  Tribes  also  apply 
on  the  reservation. 

(f)  Penobscot  Indian  Nation,  Old 
Town,  Maine  (Tribal  Members  and 
Nonmembers). 

(1)  Ducks:  Same  species,  season 
dates,  season  length,  and  daily  bag  and 
possession  limits  as  regular  duck  season 
in  Maine. 

(2]  Geese:  Same  species,  season  dates, 
season  length,  and  daily  bag  and 
possession  limits  as  regular  goose 
season  in  Maine. 

(3)  General  Conditions:  [i]  Tribal 
members  may  hunt  waterfowl  (ducks 
and  geese]  on  Penobscot  Indian 
Territory  under  special  sustenance 
regulations  during  the  1988-89  hunting 
season.  Sustentmce  season  dates  are 
September  17-November  30.  The  daily 
bag  limit  in  the  sustenance  season  is  4 
ducks,  including  no  more  than  1  black 
duck  and  2  wood  ducks.  The  daily  bag 
limit  for  geese  is  3  Canada  geese,  3  snow 
geese,  or  3  in  the  aggregate.  When  the 
sustenance  and  Maine's  general 
waterfowl  season  overlap,  the  daily  bag 
limit  for  tribal  members  is  only  the 
larger  of  the  two  daily  bag  limits. 

(ii]  Possession  limits  on  ducks  and 
geese  during  the  tribal  sustenance 
season  are  applicable  only  to 
transportation  and  do  not  include  birds 
which  are  cleaned,  dressed,  and  at  a 
member's  residence. 

(iii]  Tribal  members  shall  comply  with 
all  basic  Federal  migratory  bird  hunting 
regulations  in  50  CFK  Part  20  regarding 
shooting  hours  and  manner  of  taking, 
except  during  the  sustenance  season, 
tribal  members  shall  be  permitted  to 
hunt  one-half  hour  before  sunrise  to  one- 
half  hoiir  after  sunset 


(iv)  Each  tribal  and  nontribal 
waterfowl  hunter  16  years  of  age  or  over 
must  possess  and  carry  on  his/her 
person  a  valid  Migratory  Bird  Hunting 
and  Conservation  Stamp  (duck  stamp], 
signed  in  ink  across  the  face. 

(v]  Nontribal  members  hunting 
waterfowl  on  Penobscot  Indian 
Territory  shall  comply  with  all  Federal 
and  State  hunting  regulations.  Special 
regulations  established  by  the 
Penobscot  Indian  Nation  also  apply  on 
Penobscot  Indian  Territory. 

(g)  Great  Lakes  Indian  Fish  and 
Wildlife  Commission,  Odanah, 
Wisconsin  (Tribal  Members  Only]. 

(1]  Ducks  (including  Mergansers). 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Begin  September  26. 
End  with  closure  of  Wisconsin  duck 
season. 

Daily  Bag  and  Possession  Limits: 
Same  as  permitted  Wisconsin  under 
final  Federal  frameworks  to  be 
announced. 

Michigan  Zone:  Same  dates,  season 
length,  and  daily  bag  and  possession 
limits  permitted  Michigan  under  final 
Federal  fi'ameworks  to  be  announced. 

(2]  Canada  Geese. 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Begin  September  19. 
End  with  closure  of  Wisconsin  duck 
season. 

Daily  Bag  and  Possession  Limits:  3 
daily.  Possession  limit  6. 

Michigan  Zone: 

Season  Dates:  Same  opening  date  and 
season  length  permitted  Michigan  under 
final  Federal  frameworks  to  be 
aimounced. 

Daily  Bag  and  Possession  Limits:  3 
daily.  Possession  limit  6. 

(3)  Other  Geese  (Blue,  Snow,  and 
White-fronted). 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Begin  September  19. 
End  with  closure  of  Wisconsin  duck 
season. 

Daily  Bag  and  Possession  Limits: 
Same  as  permitted  Wisconsin  under 
final  Federal  frameworks  to  be 
announced. 

Michigan  Zone:  Same  dates,  season 
length,  and  daily  bag  and  possession 
limits  permitted  Michigan  under  final 
frameworks  to  be  announced. 

(4)  Coots  and  Common  Moorhens 
(Gallinule). 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Begin  September  26. 
End  with  closure  of  Wisconsin  duck 
season. 

Daily  Bag  and  Possession  Limits:  20 
daily,  singly  or  in  the  aggregate. 

Possession  limit  40. 

Michigan  Zone:  Same  dates,  season 
length,  and  daily  bag  and  possession 


limits  permitted  Michigan  under  final 
Federal  frameworks  to  be  announced. 

(5]  Sora  and  Virginia  Rails. 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Begin  September  19. 
End  with  closure  of  Wisconsin  duck 
season. 

Daily  Bag  and  Possession  Limits:  25 
daily,  singly  or  in  the  aggregate. 
Possession  limit  25. 

Michigan  Zone:  Same  dates,  season 
length,  and  daily  bag  and  possession 
limits  permitted  Michigan  under  final 
Federal  frameworks  to  be  annotmced. 

(6]  Common  S/upe.  Wisconsin  and 
Minnesota  Zones: 

Season  Dates:  Begin  September  19. 
End  with  closure  of  Wisconsin  duck 
season. 

Daily  Bag  and  Possession  Limits:  8 
daily.  Possession  limit  16. 

Michigan  Zone:  Same  dates,  season 
length,  and  daily  bag  and  possession 
limits  permitted  Michigan  under  final 
Federal  frameworks  to  be  announced. 

(7]  Woodcock. 

Wisconsin  andMiimesota  Zones: 

Season  Dates:  September  10- 
November  14. 

Daily  Bag  and  Possession  Limits:  5 
daily.  Possession  limit  10. 

Michigan  Zone: 

Season  Dates:  September  15- 
November  14. 

Daily  Bag  and  Possession  Limits:  5 
daily.  Possession  limit  10. 

(8)  General  Conditions:  (i)  While 
hunting  waterfowl,  a  tribal  member 
must  carry  on  his/her  person  a  valid 
tribal  waterfowl  hunting  permit  (ii] 
Tribal  members  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations,  50  CFR  Part  20.  and 
shooting  hour  regulations,  50  CFR  part 
20,  Subpart  K.  If  shooting  hours  are 
changed  during  the  late  season,  tribal 
members  will  observe  the  new  shooting 
hours  after  the  late  season  begins  in  the 
affected  States.  Prior  to  the  opening  of 
the  late  season,  however,  tribal 
members  may  hunt  migratory  birds  from 
one-half  hour  before  sunrise  to  sunset 

(iii)  Nontoxic  shot  will  be  required  for 
all  off-reservation  hunting  by  tribal 
members  of  waterfowl,  coots,  moorhens, 
and  gallinules. 

(iv]  Tribal  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas. 

(v]  Wisconsin  Zone.  Tribal  members 
will  comply  with  NR  10.09  (l)(a)  (2]  and 
(3),  Wis.  Adm.  Code  (shotsheUs),  sec. 
NR  10.12  (1](C],  Wis.  Adm.  Code 
(shooting  from  structures),  sec.  NR  10.12 
(l)(g].  Wis.  Adm.  Code  (decoys],  and 
sec.  29.27  Wis.  Stats,  (duck  blinds).  The 
Canada  goose  season  at  Powell  Marsh 
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will  begin  on  September  19.  A  tribal 
quota  of  25  Canada  geese  will  be  in 
effect  until  September  25,  or  until  daily 
censuses  by  Great  Lakes  Indian  Fish 
and  Wildlife  Commission  or  Wisconsin 
Department  of  Natural  Resources 
employees  indicate  that  at  least  300 
Canada  geese  are  in  the  area,  whichever 
comes  firet  If  the  tribal  quota  is  reached 
before  September  25  or  before  300 
Canada  geese  are  present,  Powell  Marsh 
will  be  closed  to  tribal  hunting  until 
September  25.  Thereafter,  the  tribal 
season  will  resume  without  a  quota  and 
with  a  daily  bag  limit  of  3  Canada  geese. 

(vi)  Miimeaota  Zone.  Tribal  members 
will  comply  with  M.S,  100.29,  Subd.  18 
(duck  bUnds  and  decoys). 

(vii)  Possession  limits  are  applicable 
only  to  transportation  and  do  not 
include  birds  which  are  cleaned, 
dressed,  and  at  a  member's  primary 
residence.  For  purposes  of  enforcing  bag 
and  possession  limits,  all  migratory 
birds  in  the  possession  or  custody  of 
tribal  members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 


conservation  warden  as  having  been 
taken  on-reservation.  In  Wisconsin, 
such  tagging  will  comply  with  sec.  MR 
19.12,  Wis.  Adm.  Code.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  count  as  part  of  any  off- 
reservation  bag  or  possession  limit 
(h)  Flathead  Indian  Reservation. 
Pablo,  Montana  (Nontribal  Members 
Only). 

(1)  Ducks  (including  Mergansers): 
Same  species,  season  dates,  season 
length,  and  daily  bag  and  possession 
Umits  as  permitted  Pacific  Flyway 
portion  of  Montana  under  final  Federal 
frameworks  to  be  announced. 

(2)  Geese:  Same  species,  season  dates, 
season  length,  and  daily  bag  and 
possession  limits  as  permitted  Pacific 
Flyway  portion  of  Montana  under  final 
FederaJ  frameworks  to  be  announced. 

Special  Exception  for  Geese:  A 
special  early  closure  for  all  goose 
hunting  will  begin  at  sunset  November 
30, 1988,  within  the  following  area: 
Those  portions  of  Flathead,  Lake,  and 
Sanders  counties  begianhig  at  RavaUi, 
thence  north  along  U.S.  Highway  93  to 


Poison  and  Elmo,  thence  West  and 
South  on  State  Highway  28  to  die 
junction  of  State  Highway  382  near  Hot 
Springs,  and  South  along  said  highway 
to  Perma,  thence  east  along  State 
Highway  200  to  Ravalli,  the  point  of 
origin. 

(3)  General  Conditions:  Nontribal 
hunters  will  comply  with  all  basic 
Federal  migratory  bird  himting 
regulations  in  50  CFR  Part  20  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (duck 
stamp),  signed  in  ink  across  the  face. 
Special  regulations  estabUshed  by  the 
Confederated  Salish  and  Kootenai  tribes 
also  may  apply  on  the  reservation. 

Date:  August  15, 1988. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
[FR  Doc  88-18789  Filed  8-17-88:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Proposed  IModel  Conservation 
Standards  Surcharge  Policy  Extension 

agency:  Bonneville  Power 
Administration  (Bonneville  or  BPA). 
DOE. 

ACTION:  Notice  of  Proposed  Model 
Conservation  Standards  (MCS) 
Surcharge  Policy  Extension  and  Request 
for  Comment. 

SUMMARY:  Bonneville  is  releasing  the 
proposed  MCS  Surcharge  Policy 
Extension.  The  policy  is  designed  to 
implement  the  recommendations  made 
by  the  Northwest  Power  Planning 
Council  (Council).  The  Council's 
recommendations  are  contained  in  their 
document  titled  "Model  Conservation 
Standards  for  New  Residential  and 
Commercial  Construction,"  issued  on 
January  30, 1987,  and  published  in  the 
Federal  Register  on  March  26, 1987.  In 
accordance  with  the  Pacific  Northwest 
Powei  Act,  the  Council  developed  MCS 
and  recommended  to  the  Bonneville 
Administrator  that  a  surcharge  be 
imposed  on  those  portions  of  a 
customer's  loads  within  the  region  that 
are  not  covered  by  a  Bonneville  MCS 
Program  or  other  conservation  measures 
which  achieve  savings  comparable  to 
those  programs.  The  Administrator's 
policy  to  implement  those 
recommendations  was  issued  in  August 
1987.  That  Policy  described  how  the 
Policy  would  be  applied,  how  utihty 
plans  would  be  evaluated,  the 
calculation  and  collection  of  a 
surcharge,  and  seven  ways  that  a  utility 
can  avoid  a  surcharge.  Also  contained  in 
the  Policy  were  summaries  of  the 
Policy's  purposes,  its  statutory  direction, 
and  past  and  present  surcharge 
activities. 

This  proposed  extension  of  the  current 
Policy  would  continue  the  current  efforts 
to  encourage  regionwide  movement 
towards  MCS  savings  and  help 
encourage  the  adoption  of  building 
codes  at  MCS  levels  across  the  region. 
To  provide  some  stability  in  those 
efforts,  Bonneville  is  proposing  to 
extend  the  current  Policy  rather  than 
undertake  at  this  time  a  major  revision 
of  the  current  Policy.  The  proposed 
extension  contains  the  same  goals, 
requirements,  and  evaluation  standards 
of  the  current  Policy.  Finally,  those 
sections  of  the  Policy  which  contain  the 
words  "No  Changes"  are  wholly 
consistent  with  the  corresponding 
section  of  the  current  Policy.  Otherwise, 
changes  are  contained  within  brackets. 


Bonneville  is  seeking  comments  only 
on  those  portions  of  the  existing  policy 
which  have  been  changed.  Other  issues 
related  to  the  surcharge  policy  will  not 
be  considered  at  this  time. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  Public  Involvement 
Manager,  Bonneville  Power 
Administration,  P.O.  Box  12999, 
Portland,  Oregon  97212,  by  September 
16, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Jo  Ann  C.  Scott,  Public  Involvement 
Manager,  Public  Involvement  office,  at 
the  address  listed  above,  503-230-3478. 
Oregon  callers  outside  of  Portland  may 
use  800-452-8429;  callers  in  California. 
Idaho,  Montana,  Nevada,  Utah, 
Washington,  and  Wyoming  may  use 
800-547-6048.  Information  may  also  be 
obtained  from: 

Mr.  George  E.  Gwinnutt,  Lower 
Columbia  Area  Manager,  Suite  243. 1500 
Plaza  Building,  1500  NE.  Irving  Street. 
Portland.  Oregon  97232.  503-230-4551. 

Mr.  Ladd  Sutton.  Eugene  District 
Manager,  Room  206,  211  East  Seventh 
Avenue,  Eugene,  Oregon  97401,  503-687- 
6952. 

Mr.  Wayne  R.  Lee,  Upper  Columbia 
Area  Manager.  Room  561.  West  920 
Riverside  Avenue.  Spokane, 
Washington  99201,  509-456-2518. 

Mr.  George  E.  Eskridge,  Montana 
District  Manager,  800  Kensington. 
Missoula.  Montana  59807,  40&-329-30eO. 

Mr.  Ronald  K.  Rodewald,  Wenatchee 
District  Manager.  P.O.  Box  741. 
Wenatchee.  Washington  98807,  509-662- 
4377.  extension  379. 

Mr.  Terence  G.  Esvelt,  Puget  Sound 
Area  Manager,  201  Queen  Anne  Ave., 
Suite  400,  Seattle,  Washington  98109- 
1030,  206-442-4130. 

Mr.  Thomas  V.  Wagenhoffer,  Snake 
River  Area  Manager,  West  101  Poplar. 
Walla  Walla.  Washington  99362.  50ft- 
522-6225. 

Mr.  Roberi  N.  Laffel,  Idaho  Falls 
District  Manager,  531  Lomax  Street, 
Idaho  Falls,  Idaho  83401,  208-523-2706. 

Mr.  Thomas  H.  Blankenship,  Boise 
District  Manager,  Room  494,  550  West 
Fori  Street,  Boise,  Idaho  83724,  208-334- 
9137. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background  of  Policy 

A.  Introduction 

B.  Statutory  Direction 

II.  Past  and  Present  Surcharge  Policy 

Development  Efforts 

A.  Council  Activities  to  Date 

B.  Bonneville  Activities  to  Date 

C.  Council's  1987  Surcharge 
Recommendation 

III.  Surcharge  Policy 
Section  1:  Definitions 


Section  2:  Application  of  the  Surcharge 
Policy 

Section  3:  Evaluation  of  Alternative  Utility 
Plans 

Section  4:  Calculating  a  Surcharge 

Section  5:  Collecting  a  Surcharge 

Appendix  1:  Achieving  Electrical  Savings 
by  Adopting  the  Bonneville/Utility  MCS 
Support  Program 

Appendix  2:  Achieving  Electrical  Savings 
by  Adopting  an  Alternative  Utility  Program 

Appendix  3:  Achieving  Electrical  Savings 
by  Participating  in  the  Early  Adopter/ 
Northwest  Energy  Code  Program 

Appendix  4:  Achieving  Electrical  Savings 
by  Adopting  a  Codified  Version  of  the  MCS 

Appendix  5:  Achieving  Electrical  Savings 
by  Adopting  Alternative  or  Equivalent 
Building  Codes 

Appendix  6:  Achieving  Electrical  Savings 
by  Adopting  a  Codified  Version  of  the  MCS 
as  a  Utility  Service  Standard 

Appendix  7:  Achieving  Electrical  Savings 
by  Adopting  an  Alternative  or  Equivalent 
Utility  Service  Standard 

Appendix  8:  Submittal  and  Compliance 
Schedule  for  MCS  surcharge. 

Note. — If  a  section  heading  includes  the 
words  "NO  CHANGES,"  the  content  of  that 
section  is  the  same  as  the  current  surcharge 
Policy.  Otherwise,  changes  are  contained 
within  brackets. 

L  Background  of  Policy 

A.  Introduction 

The  Surcharge  Policy  responds  to 
recommendations  made  by  the 
Northwest  Power  Planning  Council 
(Council)  in  its  1986  Northwest 
Conservation  and  Electric  Power  Plan 
(Plan)  and  its  Model  Conservation 
Standards  (MCS)  for  New  Residential 
and  Commercial  Construction  (Plan 
Amendment).  The  purpose  of  this  policy 
is  to  encourage  utilities  to  achieve 
additional  electrical  savings  through 
improved  residential  and  commercial 
building  construction  which  can 
ultimately  result  in  regionwide  adoption 
of  the  Council's  MCS  in  codes.  There  are 
two  additional  policy  objectives: 

1.  To  identify  what  criteria  will  be 
used  to  evaluate  a  utility's  proposed 
approach  to  achieving  MCS  level 
electrical  savings;  and 

2.  To  identify  how  a  surcharge  would 
be  calculated  and  collected. 

As  the  Council  states  in  its  Plan 
Amendment.  "By  the  end  of  1989,  the 
Council  expects  the  region  to  achieve 
residential  sector  savings  equivalent  to 
at  least  85  percent  of  those  that  would 
be  achieved  with  full  implementation  of 
the  MCS."  One  long-run  goal  is  to 
achieve  MCS  level  savings  through  code 
adoption. 

The  proposed  extension  of  the  current 
Surcharge  Policy  contains  some  changes 
in  the  submission  and  implementation 
dates,  program  name  changes,  and 
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language  clarification  based  on  our 
experience  in  implementing  the  Policy  in 
1987-1988.  Bonneville  proposes  that  the 
goals,  plan  evaluation  standards, 
reporting  requirements,  and  remedies  of 
the  current  version  of  the  Policy  be 
retained. 

(The  policy  is  in  effect  from  the  date  it 
is  signed  by  the  Administrator  until  it  is 
either  amended  or  rescinded.] 

B.  Statutory  Direction 

Section  4(e)(3)  of  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Act)  provides  for 
developing  MCS  as  part  of  the  Council's 
Plan.  The  standards,  as  described  in 
section  4(f)(1)  of  the  Act,  are  to  include 
standards  applicable  to  new  and 
existing  structures  and  to  utility  and 
government  conservation  programs. 
Such  standards  should  reflect 
geographic  and  climatic  differences  and 
produce  all  power  savings  that  are  cost 
effective  for  the  region  and 
economically  feasible  for  consumers. 

Section  4(0(2)  of  the  Act  provides  that 
the  Council  may  recommend  to  the 
Bonneville  Administrator  the  imposition 
of  a  surcharge  on  customers  of  the 
Administrator  for  those  portions  of  their 
loads  within  the  region  that  are  within 
States  or  political  subdivisions  which 
have  not.  or  on  the  Administrator's 
customers  which  have  not.  implemented 
the  standards  or  other  conservation 
measures  that  the  Administrator 
determines  achieve  energy  savings 
comparable  to  the  standards.  Finally, 
section  4(e)(3)(G)  of  the  Act  mandates 
that  the  Council  develop  a  methodology 
for  calculating  the  surcharge. 

II.  Past  and  Present  Surcharge  Policy 
Development  E^orts 

Part  A  of  this  section  summarizes  past 
MCS  and  surcharge  actions  undertaken 
by  the  Council.  Part  B  summarizes 
Bonneville's  past  surcharge-related 
activities.  Part  C  describes  the  Council's 
1987  surcharge  recommendation  as 
contained  in  its  Plan  Amendment  of 
January  30. 1987. 

A.  Council  Activities  to  Date — No 
Changes 

On  April  27. 1983.  the  Council  adopted 
its  first  Plan.  As  required  by  the  Act,  the 
Council's  1983  Plan  contained  MCS  for 
newly  constructed  residential  and 
commercial  buildings  and  for  converting 
existing  residential  and  commercial 
buildings  to  electric  space  heating  and 
conditioning. 

In  its  1983  Two-Year  Action  Plan 
{chapter  10  of  the  1983  Plan),  the  Council 
identified  tasks  to  be  undertaken  by 
Bonneville,  the  Council,  and  other 
regional  entities.  That  Plan  mandated 


that  Bonneville  include  in  its  surcharge 
poHcy  a  consistent  procedure  for 
certifying  compliance  with  MCS  and  a 
procedure  for  reviewing  and  evaluating 
alternative  plans. 

In  accordance  with  the  1983  Plan. 
State  governments,  local  governments, 
or  utilities  were  to  adopt  and  enforce  the 
MCS  as  building  codes  or  utility  service 
standards  by  January  1, 1986.  Where 
such  standards  were  not  adopted,  an 
alternative  plan  to  achieve  comparable 
savings  should  have  been  in  place  by 
January  1, 1986.  Where  neither  action 
had  occurred,  the  Council  recommended 
that  the  Administrator  impose  a 
surcharge. 

The  Council  voted  on  October  31, 
1984,  to  adopt  an  amendment  which 
greatly  simplified  the  surcharge 
calculation.  The  Council  recommended 
that  a  10  percent  surcharge  be  levied  on 
the  customer's  power  bill  for  that 
portion  of  its  loads  which  were  not 
complying  with  the  standard. 

On  July  26, 1985,  the  Council  proposed 
to  enter  rulemaking  to  amend  the  MCS. 
On  December  4, 1985,  the  Council  voted 
to  amend  that  portion  of  the  1983  Plan 
dealing  with  MCS.  The  amended  MCS 
thermal  performance  levels  for  both  new 
residential  and  new  commercial 
buildings  were  equivalent  to  the  MCS 
set  forth  and  amended  by  the  Council  in 
its  1983  Plan.  The  Council  also 
recommended  that  Bonneville  develop  a 
surcharge  policy  based  on  MCS 
implementation  and  performance. 

In  its  1986  Action  Plan,  the  Council 
identified  specific  actions  that 
Bonneville  should  take  towards 
regionwide  implementation  of  the  MCS. 
Bonneville  was  to:  (1)  Have  utilities 
submit  to  Bonneville  a  plan  declaring 
how  they  intended  to  comply  with  the 
MCS;  (2)  design  a  process  to  collect 
utility-specific  data  on  the  savings  that 
would  be  achieved  if  all  buildings  were 
constructed  to  MCS  levels;  (3)  continue 
developing  and  implementing  a 
procedure  to  measure  compliance  with 
the  MCS;  (4)  review  alternative  plans  for 
achieving  compliance  with  the  MCS; 
and  (5)  develop  a  new  surcharge  policy. 

On  November  20, 1986,  the  Council  ' 
proposed  to  enter  further  rulemaking  to 
amend  part  of  its  1986  Plan  dealing  with 
MCS  and  the  surcharge.  After  public 
comment,  the  Plan  Amendment  was 
published  on  January  30, 1987.  Notice  of 
the  Plan  Amendment,  which  included 
the  Council's  1987  MCS,  was  published 
in  the  Federal  Register  on  March  26, 
1987  (52  FR  9738,  March  26, 1987). 

B.  Bonneville  Activities  to  Date 

Bonneville  began  developing  a 
surcharge  policy  in  early  1984  through  a 
series  of  informal  meetings  with  State 


government,  local  government,  utility, 
and  Council  representatives.  Bonneville 
staff  informally  discussed  the  various 
issues  that  might  surround  the 
development  of  a  policy  to  implement 
the  Council  recommendation  to  impose 
a  surcharge.  These  informal  discussions 
formed  the  basis  of  a  Federal  Register 
Notice  of  Intent  to  Develop  a  Policy  to 
Implement  the  Council  Recommended 
Conservation  Surcharge.  The  notice  (49 
FR  3489.  September  4, 1984)  was  mailed 
to  the  public  on  August  28, 1984. 

Bonneville  elected  to  delay  publishing 
a  proposed  policy  until  after  final 
Council  action  amending  the  surcharge 
methodology.  Public  review  and 
comment  on  the  proposed  policy  took 
place  between  March  13, 1985,  and  May 
17, 1985. 

Bonneville  suspended  action  on  the 
surcharge  policy  when  the  Council 
entered  rulemaking  to  amend  the  MCS 
in  the  summer  of  1985.  After  the  Council 
amended  its  MCS  recommendation  in 
December  1985,  Bonneville  developed  a 
revised  proposed  policy  and  received 
public  comment  on  that  proposal  during 
July  and  August  1986.  As  part  of  the 
Administrator's  decision  about  whether 
or  not  to  finalize  the  revised  proposed 
surcharge  policy,  Bonneville  undertook 
an  analysis  of  the  cost  effectiveness  and 
consumer  economic  feasibility  of  the 
MCS  contained  in  the  Council's  1986 
Plan.  Bonneville  concluded  thai  some  of 
the  recommended  measures  were  not 
cost  effective,  and  on  December  19, 
1986,  Bonneville's  MCS  findings  were 
published. 

Based  in  part  on  that  analysis,  the 
Council  entered  rulemaking  to  amend  its 
MCS  and  surcharge  recommendations. 
In  turn,  Bonneville  suspended  the 
development  of  a  final  surcharge  policy. 
Following  publication  of  the  Council's 
Plan  Amendment  on  January  30, 1987, 
Bonneville  undertook  a  second  revision 
of  the  proposed  surcharge  policy. 

On  May  26, 1987,  Bonneville  released 
its  proposed  surcharge  policy  for  public 
comment.  The  comment  period  closed 
on  July  15, 1987.  During  the  comment 
period  there  was  one  public  meeting 
which  was  held  on  June  22, 1987.  A 
number  of  changes  were  made  in  the 
proposed  version  of  that  policy,  based 
on  the  public  comment  received.  The 
final  policy,  issued  on  August  25, 1987, 
entitled  "Model  Conservation  Standards 
Surcharge  Policy,"  was  Bonneville's 
response  to  Council  recommendations  to 
develop  a  surcharge  policy. 

(In  response  to  the  1987  Policy, 
utilities  submitted  plans  for  the 
residential  and  commercial  sectors 
within  their  service  areas.  Those  plans 
covered  calendar  year  1988.  Since  the 
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Policy  expires  on  December  31, 1988. 
Bonneville  is  now  extending  the  Policy. 
This  version  of  the  Policy  is 
substantially  the  same  as  the  current 
version  of  the  Policy.  One  difference  is 
that  this  version  does  not  contain  an 
expiration  date.  Also,  specific  submittal 
dates  have  now  been  moved  to 
Appendix  8.] 

C.  Council's  1987  Surcharge 
Recommendation — No  Changes 

The  Council's  Plan  Amendment  of 
January  30, 1987,  made  several  major 
changes  to  its  1986  Plan.  The  most 
significant  change  in  the  surcharge 
recommendation  was  a  move  away  from 
a  performance-based  surcharge,  where 
utilities  could  face  a  surcharge  if  their 
performance  was  poor  relative  to  the 
performance  of  other  utilities.  A 
summary  of  the  Council's  1987  surcharge 
recommendation  appears  below. 

1.  Residential  Surcharge 
Recommendation 

The  Council  recommended  that  a  10 
percent  surcharge  be  imposed  on 
utihties  which  do  not  submit,  by  a 
deadline  set  by  Bonneville:  (a)  An  initial 
plan  for  implementing  the  Bonneville/ 
Utility  Residential  MCS  Program;  (b)  a 
plan  for  implementing  an  alternative 
program  which  is  approved  by 
Bonneville  as  being  equivalent;  or  (c)  a 
declaration,  approved  by  Bonneville, 
that  the  MCS  for  residential  buildings 
will  be  met  by  building  codes.  This 
surcharge  would  continue  in  effect  until 
a  utihty  has  filed  an  initial  plan  and  has 
obtained  the  necessary  Bonneville 
approvals. 

2.  Commercial  Surcharge 
Recommendation 

The  Council  recommended  that  a  10 
percent  surcharge  be  imposed  on 
utilities  which  do  not  submit,  by  a  date 
set  by  Bonneville:  (1)  An  initial  plan  for 
implementing  the  Bonneville/Utility 
Commercial  MCS  Program;  (2)  a  plan  for 
implementing  an  alternative  program 
which  is  approved  by  Bonneville  as 
equivalent,  or  (3)  a  declaration, 
approved  by  Bonneville,  that  the  MCS 
for  commercial  buildings  will  be  met  by 
building  codes  at  the  MCS  levels.  The 
Council  recommended  that  the 
surcharge  continue  in  effect  until  a 
utility  has  filed  an  initial  plan  and  has 
obtained  the  necessary  Bonneville 
approvals. 

3.  Conversion  Surcharge 
Recommendation 

The  Council's  MCS  for  residential  and 
commercial  buildings  converting  to 
electric  space  heating/conditioning 
stated  that  State  or  local  governments  or 


utilities  should  take  actions  through 
codes  and/or  alternative  programs  to 
achieve  electric  power  savings  from 
buildings  which  convert  to  electric 
space  heating/conditioning.  The  savings 
should  be  comparable  to  those  savings 
that  would  be  achieved  if  each  building 
converting  to  electric  space  heating/ 
conditioning  were  upgraded  to  include 
all  cost-effective  electricity  conservation 
measures.  The  Council  highly 
recommended  this  conversion  standard, 
but  did  not  recommend  that  a  surcharge 
be  imposed  for  failure  to  adopt  the 
standard. 

4.  Combined  Commercial/Residential 
Code 

One  provision  of  the  Plan  Amendment 
allowed  for  a  combined  residential/ 
commercial  MCS  strategy  by  a  utility. 
This  approach  allowed  for  less  than 
MCS  program  savings  to  be  achieved  in 
one  sector  as  long  as  the  shortfall  is 
recouped  in  the  other  sector. 

This  alternative  was  to  be  applicable 
only  to  the  submission  of  alternative 
codes  or  utility  service  standards 

5.  Exemptions 

The  Council  has  determined  that  no 
exemptions  are  needed  at  this  time. 

6.  Federal  Loads  and  Generic  MCS 

The  Council  did  not  make  any 
surcharge  recommendation  in  these 
areas 

III.  Surcharge  Policy 

Section  1:  Definitions 

A.  Administrator — No  Change 

Administrator  of  the  Bonneville  Power 
Administration  or  his  designated 
representative 

B.  Alternative  Code — No  Change 

Codes  implemented  in  the  residential 
and  commercial  sectors  which,  in 
aggregate,  achieve  total  electrical 
savings  at  least  as  large  as  would  have 
been  expected  had  the  Council's 
illustrative  MCS  been  implemented  in 
the  residential  and  commercial  sectors. 
The  Council's  illustrative  MCS  are 
contained  in  the  Council's  plan 
Amendment  of  January  30, 1987,  as 
published  in  the  Federal  Register  on 
March  26, 1987 

C.  Alternative  Utility  Plan— No  Change 

Any  plan  which  either  partially  or 
wholly  relies  on  an  approach  to 
conservation  savings  discussed  in 
appendix  2,  4.  5,  6,  or  7  of  this  policy 


D.  Alternative  Utility  Program — No 
Change 

For  the  residential  sector,  a  utility 
operated  MCS  support  program 
designed  to  achieve  at  least  the  same 
level  of  total  expected  electrical  savings, 
while  complying  with  the  lAQ  and 
ventilation  goals,  of  Bonneville's  Super 
GOOD  CENTS  program.  For  the 
commercial  sector,  a  utility  MCS  support 
program  designed  to  promote  at  least 
the  same  MCS  measures  as  contained  in 
the  Council's  commercial  MCS  of  March 
26, 1987,  and  providing  comparable 
design  assistance  services  as  contained 
in  the  Bonneville/Utility  MCS  support 
program  as  of  the  effective  date  of  this 
policy 

E.  Customer — No  Change 

For  purposes  of  this  policy,  a  utility 
existing  in  the  Pacific  Northwest  region 
which  purchases  firm  power  from 
Bonneville  under  a  utility  Metered  or 
Computed  Requirements  Contract,  or  a 
utility  which  purchases  firm  capacity 
under  a  pre-Act  contract,  or  a  utility 
which  participates  in  the  Residential 
Purchase  and  Sales  Agreement/ 
Exchange  Transmission  Credit 
Agreement,  as  a  active  exchanger  or 
deemer 

F.  Equivalent  Code — No  Change 

In  the  residential  sector,  a  code  for  a 
specific  sector  which  can  be  expected  to 
achieve  at  least  the  same  level  of  total 
electrical  savings  within  the  jurisdiction 
as  would  have  been  achieved  if  the 
utility  serving  that  jurisdiction 
implemented  the  Council's  residential 
MCS.  For  the  commercial  sector,  the 
Council's  MCS  of  March  26, 1987,  will  be 
used 

G.  Jurisdiction — No  Change 

For  purposes  of  this  policy,  any  unit  of 
government  including  Indian  Tribes, 
State  and  local  governments,  and 
municipal  corporations 

H.  Region — No  Change 

The  Pacific  Northwest  Region,  region, 
or  regional  means  the  area  consisting  of 
Oregon,  Washington,  and  Idaho,  the 
portion  of  the  State  of  Montana  west  of 
the  Continental  Divide,  and  such 
portions  of  the  States  of  Nevada,  Utah, 
and  Wyoming  as  are  within  the 
Columbia  River  drainage  basin;  and  any 
contiguous  areas,  not  in  excess  of  75  air 
miles  from  the  area  referred  to  above, 
which  are  part  of  the  service  area  of  a 
rural  electric  cooperative  customer, 
served  by  the  Administrator  on  the 
effective  date  of  the  Act,  which  has  a 
distribution  system  from  which  it  serves 
both  within  and  without  such  region 
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I.  Service  Area — No  Change 

The  service  area  of  a  utility  is  that 
portion  of  its  service  territory  which  is 
both  subject  to  the  Surcharge  Policy  and 
to  which  the  utility  provides  electric 
power  service  to  the  residential  or 
commercial  sectors. 

J.  Total  Retail  Load— Was  Total  System 
Load 

The  number  of  firm  kilowatt  hours 
(kWhs)  sold  at  retail  by  a  customer 
during  the  12  month  period  prior  to  the 
effective  date  of  this  policy 

K.  Total  Residential  Load — New 

The  number  of  firm  kWhs  sold  at 
retail  by  the  customer  to  the  residential 
sector  during  the  12-month  period  prior 
to  the  effective  date  of  this  policy 

L.  Total  Commercial  Load — New 

The  total  number  of  firm  kWhs  sold  at 
retail  by  the  customer  to  the  commercial 
sector  during  the  12-month  period  prior 
to  the  effective  date  of  this  policy. 

Section  2:  Application  of  the  Surcharge 
Policy 

For  the  residential  sector,  by  the  plan 
submittal  date  specified  in  Appendix  8, 
customers  must  submit  either:  [(a)  A 
letter  indicating  that  the  approach  being 
used  to  comply  with  the  Policy  will 
continue  to  be  used  to  comply  with  the 
Policy  for  the  time  frame  for  the 
submission,  (b)  a  plan  to  implement  the 
Super  GOOD  CENTS  Program,  or  (c)  an 
alternative  utility  program,  or  utility 
service  standard  for  Bonneville 
approval,  or  (d)  a  plan  certifying  that 
jurisdictions  within  its  service  area  will 
implement  and  enforce  the  MCS  via 
participation  in  the  Early  Adopter 
Program/Northwest  Energy  Code 
Program  (EAP/NECP)  or  adoption  of  a 
Bonneville-approved  building  code.  A 
utility's  residential  sector  plan  may 
contain  any  combination  of  these 
approaches.  [Except  as  provided  for  in 
Section  3(A)  of  this  Policy,  the  utility's 
entire  service  area  must  be  covered  by 
some  combination  of  the  conservation 
strategies  described  in  the  appendices  to 
this  policy.] 

[A  utility's  residential  sector  plan  will 
be  evaluated  on  the  basis  of  the  utility's 
proposed  efforts  for  the  residential 
sector  during  the  succeeding  calendar 
year  and  its  success  with  the 
approach(s)  used  to  comply  with  the 
Policy  during  the  previous  calendar 
year.] 

Customers  who  do  not  implement  a 
Bonneville  approved  residential  MCS 
plan  by  the  January  1  following  their 
submittal  will  be  subject  to  a  surcharge 
as  calculated  in  Section  4  of  this  policy. 
Customers  who  have  been  granted  a 


grace  period,  as  provided  for  either  in 
section  3  or  the  appendix  relevant  to  the 
utility's  conservation  strategy,  will  not 
face  a  surcharge  until  the  end  of  any 
such  period. 

For  the  commercial  sector,  by  the  plan 
implementation  date  specified  in 
Appendix  8,  customers  must  submit 
either:  [(a)  A  letter  indicating  that  the 
approach  being  used  to  comply  with  the 
Policy  will  continue  to  be  used  to 
comply  with  the  policy  for  the  timeframe 
for  the  submission,  (bj  a  plan  to 
implement  Bonneville's  Commercial 
MCS  Program,  (c)  an  alternative  utility 
commercial  program  or  utility  service 
standard  in  the  commercial  sector,  or  (d) 
a  plan  certifying  that  jurisdictions  within 
its  service  area  have  met  the  Council's 
commercial  MCS  through  codes.  A 
utility's  commercial  sector  plan  may 
contain  any  combination  of  these 
approaches.  [Except  as  provided  for  in 
Section  3(A),  the  utility's  entire  service 
area  must  be  covered  by  some 
combination  of  the  conservation 
strategies  described  in  the  appendices  to 
this  policy.] 

Customers  who  have  not  implemented 
a  Bonneville-approved  commercial  MCS 
plan  by  [the  implementation  date 
specified  in  Appendix  8],  are  subject  to 
a  surcharge,  as  calculated  in  Section  4  of 
this  policy.  Customers  who  have  been 
granted  a  grace  period,  as  provided  for 
in  either  section  3  or  the  appendix 
relevant  to  the  utility's  conservation 
strategy,  will  not  face  a  surcharge  until 
the  end  of  any  such  period. 

Customers  of  Bonneville  without 
service  areas  as  defined  in  this  policy, 
need  only  submit  evidence  of  their  lack 
of  such  a  service  area  by  the  [plan 
submission  date  specified  in  Appendix 
8].  This  provision  exists  for  those 
customers  who  have  voluntarily  adopted 
a  policy  not  to  ser\'e  the  residential  or 
commercial  sectors,  or  who  are 
prohibited  from  serving  the  residential 
or  commercial  sector.  If  the  customer 
serves  one  of  these  two  sectors,  then 
this  provision  will  only  apply  to  the  one 
sector  not  served. 

Customers  who  have  neither 
submitted  this  information,  nor  a  plan 
for  achieving  conservation  in  these 
sectors,  will  be  subject  to  a  surcharge  on 
the  January  1  following  the  submittal 
date. 

Each  of  the  appendices  to  this  policy 
represents  a  different  approach  to 
achieve  electrical  savings  from 
improved  construction  practices.  These 
appendices  contain  more  specific 
submission  and  evaluation  criteria  for 
each  of  the  MCS  plan  options  and  are 
part  of  this  policy. 

Once  any  plan  is  approved  and 
implemented.  Bonneville  will  assume 
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that  the  utility  and/or  jurisdiction(s) 
within  its  service  areas  will  carry  out 
that  plan  in  good  faith.  During  the  period 
for  which  this  policy  is  in  effect, 
Bonneville  reser\'es  the  right  to  revisit 
any  utility's  approved  plan  if  Bonneville 
has  reason  to  believe  that  the  utility  has 
not  implemented  its  plan  in  good  faith. 
This  same  provision  applies  to  utilities 
who  rely  on  jurisdictions  to  take  actions 
to  comply  with  this  policy. 

Section  3:  Evaluation  of  Alternative 
Utility  Plans 

An  alternative  utility  plan  is  any  plan 
which  relies  wholly  or  in  part  on  an 
approach  to  conservation  savings 
presented  in  Appendix  2,  4.  5,  6,  or  7  of 
this  policy.  These  plans  will  be 
evaluated  using  three  criteria:  (1) 
Expected  electrical  savings,  (2) 
enforcement,  and  (3)  indoor  air  quality 
(lAQ)  and  ventilation.  This  section 
applies  to  all  residential  sector 
alternative  plans  and  those  commercial 
sector  alternative  plans  relying  on  the 
adoption  of  commercial  codes  or 
commercial  service  standards. 

If  Bonneville  concludes  that  the 
utility's  proposed  alternative  plan 
cannot  be  accepted  because  of  its 
failure  to  comply  with  any  of  the 
evaluation  criteria  described  below, 
Bonneville  will  allow  an  additional 
grace  period  at  least  as  long  as 
Bonneville  took  to  evaluate  the  utility's 
initial  proposal.  Subsequent  grace 
period{s)  may  be  allowed  on  a  case-by- 
case  basis.  [Text  deleted] 

A.  Equivalent  Electrical  Savings 

For  the  residential  sector,  if  a  utility  is 
proposing  to  achieve  electrical  savings 
by  implementing  an  alternative 
residential  utility  program,  Bonneville 
will  use  the  prospective  total  electrical 
savings  of  its  Super  GOOD  CENTS 
Program  to  determine  whether  the 
utility's  proposed  approach  will  at  least 
meet  the  appropriate  residential 
electrical  savings  level  for  the  period  of 
time  covered  by  a  utility's  plan.  Part  of 
the  equivalence  determination 
procedure  for  an  alternative  residential 
utility  program  will  involve  a 
comparison  between  the  utility's 
proposed  marketing  program  and  the 
marketing  program  they  would  have 
pursued  had  they  enrolled  in  the  Super 
GOOD  CENTS  program  for  the  period  of 
time  [covered  by  utility's  plan.] 

Utilities  which  rely  on  jurisdictional 
adoption  of  residential  building  codes, 
or  which  impose  a  residential  service 
standard,  to  achieve  additional  energy 
savings  in  the  residential  sector  will 
have  to  provide  evidence  supporting  the 
claim  that  the  code  (or  service  standard) 
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can  be  expected  to  achieve  at  least  the 
same  level  of  electrical  savings  within 
the  jurisdiction  (or  utility  service  area, 
depending  on  whether  a  code  or  service 
standard  approach  is  used]  as  would 
have  been  achieved  if  the  utility  had 
participated  in  Bonneville's  Super 
GOOD  CENTS  Program. 

Utilities  which  rely  on  jurisdictional 
adoption  of  residential  and  commercial 
codes  (or  which  impose  residential  and 
commercial  service  standards)  to 
achieve  additional  savings  beyond 
current  practice,  may  "trade-off' 
savings  achieved  in  one  sector  towards 
a  deficit  in  the  other  sector.  The  utility 
would  have  to  present  evidence 
supporting  its  claim  that  the  residential 
and  commercial  codes,  in  aggregate,  can 
be  expected  to  achieve  at  least  the  same 
total  level  of  electrical  savings  as  would 
have  been  achieved  had  the  jurisdiction 
adopted  the  Council's  full  illustrative 
commercial  and  residential  MCS  for  that 
chmate  zone.  Such  sectoral  trade-offs 
are  only  allowed  using  enhanced 
building  codes  or  service  standards. 

In  addition,  a  utility  may  obtain 
equivalent  savings  by  allocating  savings 
achieved  by  advanced  building  codes  in 
a  jurisdiction  (or  jurisdictions]  within  its 
service  area  to  its  entire  service  area. 
Such  "jurisdictional  trade-offs"  are  only 
allowed  where  the  utility  shows  that  the 
full  Council  MCS  level  of  savings  for 
both  sectors  are  being  attained,  in 
aggregate,  within  the  utility's  service 
area. 

Finally,  those  utilities  relying  on 
commercial  code  adoption  by  a 
jurisdiction  within  or  covering  their 
service  area,  or  who  will  impose  a 
commercial  service  standard,  will  have 
to  provide  evidence  supporting  their 
claim  that  the  expected  total  electrical 
savings  are  at  least  equivalent  to  what 
would  have  been  expected  had  the 
jurisdiction  implemented  the  Council's 
illustrative  commercial  MCS.  The  only 
exception  to  these  requirements  is  for 
utilities  or  jurisdictions  who  adopt  a 
codified  version  of  the  Council's  MCS. 
[Text  Deleted] 

[Submittals  in  future  years  may  be 
evaluated  using  different  standards  in 
the  event  that  code  advancement  occurs 
and/or  the  MCS  are  changed.)  For  1989, 
Bonneville  will  analyze  residential 
electrical  savings  from  an  alternative 
plan  by  assuming  that,  in  the  absence  of 
MCS,  a  residence  would  have  been  built 
to  one  of  the  following:  (a)  in  Oregon. 
1983  energy  code;  (b]  in  Washington, 
1986  energy  code;  or  (c]  in  either  Idaho 
or  Montana,  HUD  Minimum  Property 
Standards.  Electrical  savings  in  the 
commercial  sector  will  be  evaluated 
assuming:  (a)  1986  code  in  Oregon  and 
Washington,  (b]  1983  National  Energy 


Code  in  Montana,  and  (c]  individual 
jurisdiction  codes  in  Idaho. 

All  thermal  performance  evaluations 
will  rely  on  good  engineering  practices. 
Bonneville  will  be  guided  by  the 
assumptions,  process,  and  housing 
prototypes  contained  in  Bonneville's 
Code  Equivalency  Determination 
Procedures. 

B.  Enforcement 

A  utility  will  have  more  discretion  in 
proposing  an  approach  which  will  meet 
the  second  evaluation  criterion- 
enforcement.  Bonneville  is 
recommending  that  any  customer 
contemplating  submission  of  an 
alternative  utiUty  plan  refer  to 
Bonneville's  Super  GOOD  CENTS,  Early 
Adopter/Northwest  Energy  Code,  and 
Commercial  MCS  Program  descriptions 
for  guidance.  Alternative  utility  plans, 
excluding  an  alternative  utility 
commercial  program,  must  contain  a 
requirement  for  site  inspection 
consistent  with  the  effective  date  of  the 
surcharge. 

Referring  to  alternative  utility 
programs,  a  utihty  will  have  to  provide 
evidence  adequate  to  assure  Bonneville 
that  the  energy  savings  which  are  being 
claimed  are  attributable  to  the  utility's 
program.  Part  of  that  evidence  is  some 
enforcement  method  to  assure  that  the 
conservation  savings  the  utility  is 
claiming  are  attributable  to  the 
measures  they  are  promoting  and 
inspecting. 

C.  Indoor  Air  Quality  and  Ventilation 

[For  the  residential  sector,  an 
alternative  utility  plan  must  contain 
information  on  how  the  utility  and/or 
jurisdiction  plans  to  achieve  indoor  air 
quality  (lAQ]  and  ventilation  rates  at 
least  comparable  to  those  achieved  in 
Super  GOOD  CENTS  homes.]  The 
approaches  include  informing  the  public 
about  potential  health  risks  from  indoor 
pollutants,  testing  for  selected 
pollutants,  and  [installing  mitigation 
measures  if  certain  pollutants  are 
detected  to  be  present  in  unreasonable 
levels,  and  maintaining  appropriate 
levels  of  ventilation.  For  residential 
construction  all  alternative  plans  will  be 
examined  to  determine  if  the 
construction  practices  being  promoted 
or  required,  when  combined  with  the 
comparable  monitoring,  information, 
and  mitigation  strategies  are  likely  to 
assure  that  lAQ  and  ventilation  rates 
are  comparable  to  what  is  achieved  in 
homes  constructed  to  Super  GOOD 
CENTS  standards.] 

[For  the  commercial  sector,  the  indoor 
air  quality  requirements  contained  in  the 
Council's  Plan  Amendment  of  March 
1987  will  be  required.  These  same 


standards  are  contained  in  Bonneville's 
Energy  Smart  Design  Program  and  the 
codified  versions  of  the  Council's 
commercial  MCS.] 

Section  4:  Calculating  a  Surcharge 

Only  change:  Substitute  retail  for 
system  in  surcharge  calculation. 
Consistent  with  rates  language  *  •  * 

A.  Not  less  than  30  days  prior  to  a 
final  decision  on  the  imposition  of  a 
residential  surcharge,  the  Administrator 
shall  provide  written  notice  to  the 
customer  including  determination  of  the 
amount  of  a  customer's  load  not  covered 
by  a  Bonneville  approved  MCS 
residential  plan.  The  amount  of  the  load 
not  covered  by  a  Bonneville-approved 
MCS  residential  plan  shall  be  based  on 
information  submitted  by  the  utility  in 
accordance  with  the  reporting 
requirements  listed  in  the  appendices  to 
this  pohcy.  In  the  event  that  a  utility  has 
not  provided  that  information,  the 
Administrator  may  rely  on  the  best 
information  available  to  Bonneville. 

B.  The  level  of  the  residential 
surcharge  will  be  determined  by 
dividing  the  customer's  residential  load 
not  covered  by  a  Bonneville-approved 
MCS  residential  plan  by  the  customer's 
total  [retail]  load,  rounding  the  result  to 
the  nearest  one-tenth  of  a  percent.  This 
resulting  percentage  is  multiplied  by 
0.10. 

C.  Not  less  than  30  days  prior  to  a 
final  decision  on  the  imposition  of  a 
commercial  surcharge,  the 
Administrator  shall  provide  written 
notice  to  the  customer  including  a 
determination  of  the  amount  of  the  load 
not  covered  by  a  Bonneville-approved 
MCS  commercial  plan.  The  amount  of 
the  load  not  covered  by  a  Bonneville- 
approved  MCS  commercial  plan  shall  be 
based  on  information  submitted  by  the 
utility  in  accordance  with  the  reporting 
requirements  listed  in  the  appendices  to 
this  pohcy.  In  the  event  that  a  utility  has 
not  provided  that  information,  the 
Administrator  may  rely  on  the  best 
information  available  to  Bonneville. 

D.  The  level  of  the  commercial 
surcharge  will  be  determined  by 
dividing  the  customer's  commercial  load 
not  covered  by  a  Bonneville-approved 
MCS  commercial  plan  by  the  customer's 
total  [retail]  load,  rounding  the  result  to 
the  nearest  one-tenth  of  a  percent.  This 
resulting  percentage  is  multiplied  by 
0.10. 

E.  The  resulting  level  of  the  residential 
or  commercial  surcharges  will  be 
applied  to  all  power  purchases  and/or 
exchanges  made  by  the  customer  under 
the  applicable  rate  schedules,  using  the 
Council's  surcharge  methodology,  and 
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will  be  applied  subsequent  to  any  other 
rate  adjustments. 

F.  At  no  time  will  a  customer 
simultaneously  be  assessed  a  surcharge 
for  failure  to  comply  with  the 
requirements  in  the  residential  sector 
and  a  surcharge  for  failure  to  comply 
with  the  requirements  in  the  commercial 
sector. 

G.  The  customer  and  other  interested 
parties  shall  be  afforded  an  opportunity 
to  provide  comments  regarding  the 
determinations  made  in  sections  4(A)  to 
4(D).  Such  comments  may  be  made  in 
writing  or  orally  at  a  public  meeting 
convened  by  Bonneville  at  the  request  of 
the  customer  for  this  purpose.  This 
public  meeting  will  be  held  between  the 
time  of  the  written  Notice  of  Intent  to 
surcharge  and  the  fmal  surcharge 
decision.  Included  in  the  Intent  to 
Surcharge  will  be  an  initial 
determination  of  the  fraction  of  a 
customer's  load  subject  to  the  surcharge, 
based  on  sections  5(A)  to  4(D). 
Following  the  receipt  and  evaluation  of 
comments,  the  Administrator  shall 
provide  written  notice  to  the  customer  of 
the  fmal  surcharge  decision. 

H.  Beginning  with  the  effective  date  of 
a  surcharge,  the  Administrator  shall 
review  the  findings  made  in  sections 
4(A)  to  4(D)  after  the  customer,  or  a 
jurisdiction  served  by  the  customer,  has 
taken  an  action  that  affects  those 
findings.  Customers  may  request  such 
review  by  providing  evidence  in 
accordance  with  this  section  that  the 
customer  or  a  jurisdiction  served  by  that 
customer  has  taken  actions  subsequent 
to  the  effective  date  of  the  surcharge. 

Section  5:  Collecting  a  Surcharge — No 
Changes 

A.  Those  customers  receiving  a  final 
written  notice  of  a  load  subject  to  a 
surcharge  shall  be  billed  for  the 
surcharge  beginning  with  the  first  full 
billing  period  following  issuance  of  such 
notice. 

B.  Any  power  purchases  or  exchanges 
made  on  or  after  the  effective  date  of  the 
surcharge,  but  before  receipt  of  final 
notice  finding  the  load  subject  to  a 
surcharge,  may  be  retroactively  billed  to 
the  effective  date  of  the  surcharge.  Such 
retroactive  billing  shall  collect  the 
retroactive  surcharge  over  a  like  number 
of  billing  periods  as  elapsed  from  the 
effective  date  of  the  surcharge  to  the 
receipt  of  final  written  notice  of  a 
surcharge. 

C.  The  level  of  surcharge  is  applied  to 
all  power  purchases  and/or  exchanges 
made  by  the  customer  under  the 
applicable  rate  schedules  and/or 
exchanges  pursuant  to  the  residential 
Purchase  and  Sales  Agreement/ 
Exchange  Transmission  Credit 


Agreement,  using  the  Council's 
surcharge  methodology,  and  is  applied 
subsequent  to  any  other  rate 
adjustment. 

1.  For  firm  requirements  customers 
purchasing  firm  power  under  the  rate 
schedules  subject  to  the  surcharge,  the 
surcharge  shall  be  applied  monthly  to 
the  billing  charges  for  all  power 
purchased  under  these  rate  schedules 
during  the  billing  period. 

2.  For  customers  participating  in  the 
residential  exchange  program,  the 
surcharge  shall  be  applied  to  the  charges 
for  determining  the  cost  to  the  purchaser 
of  buying  firm  power  from  Bonneville 
under  the  terms  and  conditions  of  the 
Residential  Purchase  and  Sale 
Agreement. 

3.  For  those  firm  requirements 
customers  that  both  purchase  power 
from  Bonneville  and  participate  in  the 
Residential  Purchase  and  Sales 
Agreement  or  Exchange  Transmission 
Credit  Agreement,  the  surcharge  shall 
be  applied  in  the  following  manner  to 
avoid  surcharging  the  same  load  twice: 

a.  All  power  purchases  under  a 
utility's  Power  Sales  Contract  at  rates 
subject  to  the  surcharge  shall  include  a 
surcharge,  as  calculated  in  the  previous 
section,  added  to  the  billing  charges  for 
billing  period;  and, 

b.  The  surcharge  applied  to  the 
utility's  totals  exchange  load  shall  be 
adjusted  by  multiplying  the  surcharge 
level  by  the  percentage  of  a  utility's 
exchange  load  served  by  a  utility's  own 
resources.  The  percentage  of  exchange 
load  served  by  a  utility's  own  resources 
shall  be  based  on  the  difference 
between  the  utility's  total  retail  load  and 
firm  power  purchases  from  Bonneville 
divided  by  the  total  retail  load  and 
rounded  to  the  nearest  one-tenth  of  a 
percent.  The  adjustment  surcharge  level 
shall  be  applied  to  the  charges  for 
determining  the  cost  to  the  purchaser  of 
buying  firm  power  from  Bonneville 
under  the  terms  and  conditions  of  the 
Residential  Purchase  and  Sales 
Agreement  or  in  conformance  with 
Exhibit  E  of  the  Exchange  Transmission 
Credit  Agreement. 

D.  If  a  customer  participating  in  the 
Residential  Exchange  is  currently  in  a 
deemer  status,  the  surcharge  shall  be 
accumulated  in  the  account  established 
for  this  purpose  as  specified  in  the 
respective  agreement  and  shall  be 
included  in  the  obligation  a  utility  must 
repay  prior  to  receiving  a  direct 
payment  from  Bonneville.  If  a  customer 
is  not  in  a  deemer  status,  the  surcharge 
shall  be  included  in  the  determination  of 
the  net  payment  made  by  Bonneville. 

E.  The  collection  of  the  surcharge 
shall  continue  until  the  Administrator 
determines  that  the  surcharge  is  no 


longer  required  under  the  terms  of  this 
policy. 

F.  Surcharges  collected  on  purchases 
for  periods  in  which  loads  are 
subsequently  found  to  be  in  compliance 
with  this  policy  shall  be  credited  to  the 
customer  in  the  first  full  billing  period 
following  final  written  notice  of  such 
finding.  Surcharges  on  loads  which  are 
subsequently  found  not  to  have  been  in 
compliance  with  the  terms  of  this  policy 
for  specified  periods  shall  be  billed  to 
the  customer  in  the  first  full  billing 
period  following  final  written  notice  of 
such  findings. 

Appendix  1:  Achieving  Electrical 
Savings  By  Adopting  'he  Bonneville/ 
Utility  MCS  Support  Program 

A.  Residential  Sector 

Bonneville  customers  opting  for  this 
path  are  assured  that  enrollment  in  and 
subsequent  implementation  of  the  Super 
GOOD  CENTS  Program  throughout  their 
service  areas  will  result  in  avoidance  of 
a  residential  surcharge  under  the  current 
surcharge  policy.  A  customer  which  is 
considered  a  Super  GOOD  CENTS 
Program  participant,  but  is  only 
operating  that  program  in  a  portion  of  its 
service  area  subject  to  the  Policy,  will 
have  to  take  actions  to  assure  that  those 
portions  of  its  service  territory  not 
covered  by  Super  GOOD  CENTS  are 
covered  by  some  combination  of  the 
other  conservation  strategies  presented 
in  these  appendices.  Those  customers 
which  implement  the  MCS  measures 
contained  in  the  Super  GOOD  CENTS 
Program,  but  do  not  implement  the 
required  incentives  and/or  implement  a 
different  advertising  strategy  will  be 
treated  as  filing  an  Alternative  Utility 
Plan.  Those  utilities  should  refer  to 
Appendix  2  for  a  discussion  of  that 
option. 

For  customers  which  on  average  over 
the  last  3  years  have  had  no  more  than 
(a)  five  site-built  housing  starts,  and  (b) 
2,000  residential  accounts  will  be 
considered  small  utilities  for  purposes  of 
this  policy.  These  utilities  will  have  the 
option  of  enrolling  in  Bonneville's  Super 
GOOD  CENTS  Program  for  small 
utilities,  referred  to  as  the  Small  Utility 
Program.  If  a  utility  believes  it  qualifies 
for  this  option,  the  utility  is  encouraged 
to  contact  the  nearest  Bonneville  Area 
or  District  Office  to  obtain  more 
information  on  this  program  option. 

[If  a  customer  is  currently  relying  on 
Super  GOOD  CENTS  participation  to 
comply  with  the  Policy  for  the  current 
calendar  year,  the  utility's  submittal  for 
the  following  year  can  consist  of  a  letter 
indicating  that  the  utility  plans  to 
continue  participation  in  Super  GOOD 
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CENTS  for  calendar  year  1989.  Any 
customer  who  is  either  considered  a 
Super  GOOD  CENTS  Program 
participant  for  the  purposes  of  this 
policy,  or  is  proposing  to  become  a 
program  participant,  shall  provide 
Bonneville  with  the  following 
information:  [1)  total  residental  lo  d.  (2) 
the  portion  of  the  customer's  residential 
load  covered  by  this  conservation 
strategy,  and  (3]  total  retail  load.] 

Otherwise,  those  customers  wishing 
to  enroll  in  Super  GOOD  CENTS  as  a 
way  of  avoiding  a  surcharge  must 
indicate  this  to  Bonneville  by  [the  plan 
submittal  date  specified  in  Appendix  8.) 
In  addition,  the  utility  shall  have  signed 
a  GOOD  CENTS  grant  agreement  by 
[the  implementation  date  specified  in 
Appendix  8).  Bonneville  will  consider 
Super  GOOD  CENTS  Program 
implementation  to  have  occurred  when 
the  utility  is  engaging  in  activities, 
particularly  marketing  and  promotion 
activities,  which  can  be  considered 
consistent  with  the  utility's  agreement. 
[Text  Deleted) 

Bonneville  will  consider  offering  a 
grace  period  if  Bonneville  has  not 
completed  the  customer's  Super  GOOD 
CENTS  grant  award  by  [the 
implementation  date  specified  in 
Appendix  8). 

Any  such  grace  period  will  be 
provided  in  the  event  that  Bonneville 
has  received  a  plan  by  [the  submittal 
date  specifled  in  Appendix  8j,  and  the 
approval  delay  is  due  solely  to 
Bonneville  internal  delay. 

B.  Commercial  Sector 

Bonneville  customers  opting  for  this 
path  are  assured  that  enrollment  in,  and 
subsequent  implementation  of. 
Bonneville's  Smart  Design  Program 
throughout  the  utility's  service  area  will 
result  in  avoiding  a  commercial 
surcharge  under  the  current  Surcharge 
Policy.  All  customers  wishing  to  avoid  a 
surcharge  under  this  path  must  agree  to 
comply  with  the  lAQ  and  data  reporting 
requirements  and  other  technical 
specifications  of  that  program. 

[If  a  customer  is  currently  relying  on 
Smart  Design  participation  to  comply 
with  the  Policy  for  the  current  calendar 
year,  the  utility's  submittal  for  following 
calendar  year  can  consist  of  a  letter 
indicating  that  the  utility  plans  to 
continue  participation  in  Smart  Design 
for  the  following  calendar  year.]  Any 
customer  who  is  either  considered  a 
program  participant,  or  is  proposing  to 
become  a  program  participant,  shall 
provide  Bonneville  with  the  following 
information:  (1)  Total  commercial  load, 
(2)  the  portion  of  the  customer's 
commercial  load  covered  by  this 


conservation  strategy,  and  (3)  total 
[retail]  load. 

Those  new  customers  going  to 
participate  in  Smart  Design  to  comply 
with  the  policy  must  agree  by  [the  plan 
submission  date  shown  in  Appendix  8), 
to  enroll  in  the  commercial  program  and 
must  have  enrolled  in  the  program  no 
later  than  [the  plan  implementation  date 
shown  in  Appendix  8).  Bonneville  will 
consider  offering  a  grace  period  if 
Bonneville  has  not  completed  the 
customer's  grant  award  by  [the  plan 
implementation  date).  Any  such  grace 
period  will  be  provided  in  the  event  that 
Bonneville  had  received  a  plan  by  [the 
plan  implementation  date  shown  in 
Appendix  8],  and  the  approval  delay  is 
due  solely  to  Bonneville  internal  delay. 

Customers  who  are  either  new  or 
countinuing  Smart  Design  program 
participants  shall  provide  Bonneville 
with  the  following  information;  (1)  Total 
commercial  load,  (2)  the  portion  of  the 
customer's  commercial  load  covered  by 
this  conservation  strategy,  and  (3)  total 
[retail]  load. 

Appendix  2:  Achieving  Electrical 
Savings  by  Adopting  an  Alternative 
Utility  Program 

[If  a  utility  is  currently  relying  on  an 
approved  alternative  plan  to  comply 
with  the  Policy  for  the  current  calendar 
year,  for  either  or  both  the  residential 
and  commercial  sectors,  the  utihty  can 
submit  a  letter  indicating  its  intentions 
to  continue  to  rely  on  that  approach  for 
the  following  calendar  year.  "The  date 
requested  in  Section  A(4]  and  B(5)  shall 
be  submitted  at  that  time.] 

A.  Residential 

An  Alternative  Utility  Residential 
Program  is  the  customer's  proposed 
approach  to  meeting  the  standards  of 
Bonneville's  Super  GOOD  CENTS 
Program.  In  order  for  Bonneville  to 
verify  that  the  proposed  program  will 
provide  equivalent  savings,  the 
information  listed  below  must  be 
submitted. 

1.  The  conservation  measures  that  will 
be  promoted. 

2.  Analysis  of  the  thermal 
performance  of  the  conservation 
measures  using  Bonneville's  input 
assumptions  and  Bonneville  prototypes. 
These  results  will  be  compared  to  the 
Super  GOOD  CENTS  illustrative  path 
for  that  climate  zone,  using  a 
WATTSUN  analysis.  If  alternative 
assumptions  or  prototypes  are  used,  the 
analysis  should  include  documentation 
supporting  their  use.  Acceptance  of 
these  alternative  assumptions  or 
prototypes,  is  at  the  discretion  of 
Bonneville.  [Text  Deleted) 


3.  A  hst  of  activities  to  be  undertaken 
to  achieve  the  targeted  penetration,  such 
as:  Promotion  and  sales,  advertising, 
incentives  (type  and  level),  technical 
assistance,  certiHcation,  and  any  other 
applicable  information.  In  addition, 
customers  will  be  required  lo  submit 
quarterly  reports  listing  the  activities 
undertaken  and  resources  utilized  in  the 
marketing  effort. 

4.  A  plan  showing  how  the  utility  will 
collect  and  provide  the  following  data  to 
Bonneville  by  January  30  of  the 
following  year: 

a.  Total  number  of  new  homes  (all 
fuels)  constructed  in  the  utility's  service 
area  during  the  past  calendar  year 
[single-family  broken  out  by  site-built, 
modular,  and  HUD-code  homes,  total 
multi-family). 

b.  Total  number  of  new  electrically- 
heated  homes  constructed  in  the  utility's 
service  area  during  the  past  calendar 
year  [single-family  broken  out  by  site- 
built,  modular,  and  HUD-code  homes, 
total  multi-family). 

c.  Total  number  of  new  electrically- 
heated  homes  constructed  in  the  utility's 
service  area  during  the  past  calendar 
year,  to  the  standard(s]  described  in  the 
customer's  plan  (single-family  broken 
out  by  site-built,  modular,  and  HUD- 
code  homes,  total  multi-family). 

5.  Information  on  how  the  utility  and/ 
or  jurisdiction  plans  to  achieve  indoor 
air  quality  (lAQ)  and  ventilation  rates  at 
least  comparable  to  those  achieved  in 
Super  GOOD  CENTS  homes. 

6.  The  customer  shall  provide 
Bonneville  with  the  following 
information:  (a)  Total  residential  load, 
(b)  the  portion  of  the  customer's 
residential  load  covered  by  this 
conservation  strategy,  and  (c)  total 
[retail)  load. 

The  Alternative  Utility  Program  path 
is  not  generally  recommended  for 
utilities  without  experience  in  operating 
such  programs.  An  established  track 
record  with  a  well-defined  package  of 
measures  will  be  extremely  helpful,  if 
not  essential,  in  obtaining  Bonneville 
approval  for  Alternative  Utility 
Programs.  Nonetheless,  Bonneville  staff 
will  work  with  customers  interested  in 
pursuing  this  path  to  help  explain  the 
data  submission  requirements  and  other 
complexities  involved  in  this  approach. 

Because  of  these  complexities,  utilities 
intending  to  use  this  path  for  poUcy 
compliance  should  submit  their 
proposals  to  Bonneville  at  the  earliest 
possible  date  after  the  final  adoption  of 
the  surcharge  policy.  An  approved 
program  shall  be  implemented  by  [the 
plan  implementation  date  contained  in 
Appendix  8],  unless  a  grace  period,  as 
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provided  for  in  Section  3  of  the  poHcy. 
had  been  granted. 

B.  Commercial 

An  ahemative  Utility  Commercial 
Program  is  the  customer's  proposed 
approach  to  meeting  the  standards  of 
the  Bonneville/Utility  Commercial  MCS 
Program.  A  proposed  alternative 
program  will  be  evaluated  relative  to 
the:  (1)  Level  and  type  of  activities  and 
services  to  be  offered,  (2)  method  of 
marketing  and  performing  the  services, 
(3)  penetration  levels  expected  for  the 
proposed  program  activities,  and  (4) 
proposed  inspection  method.  The  types 
of  design  assistance  offered  in 
Bonneville's  program  will  be  used  to 
evaluate  the  type  of  design  assistance  a 
utility  is  proposing  to  offer  in  its  ovm 
commercial  MCS  design  assistance 
program.  The  types  of  design  assistance 
which  Bormeville's  Commercial  MCS 
Program  contains  are: 
— Promotion  of  services  to  commercial 

customers; 
— Screening  to  determine  design 

assistance  needs; 
— Depending  on  the  size  of  the  utility 
and  the  type  of  commercial 
construction,  provision  of  building 
design  handbooks,  computer  energy 
modeling,  clearinghouse  referral,  or 
other  building  design  analysis;  and 
— Designer  recognition  for  specified 
levels  of  energy  efficiency. 
To  perform  the  necessary  review, 
Bonneville  will  require  the  following 
information: 

1.  A  list  of  activities  and  services  the 
customer  intends  to  o^er  (i.e.,  modeling, 
design  assistance,  design  handbook, 
information  services,  and  training 
opportunities)  to  achieve  the  targeted 
penetration; 

2.  Management  and  oversight 
consistent  with  Bonneville  practices; 

3.  A  proposed  method  to  submit  to 
Bonneville  quarterly  reports  listing  the 
activities  undertaken  and  resources 
used  in  the  marketing  effort. 

4.  The  customer's  total  commercial 
load,  (b)  the  portion  of  the  customer's 
commercial  load  covered  by  this 
conservation  strategy,  and  (c]  total 
[retail]  load. 

5.  A  plan  showing  how  the  utility  will 
collect  and  provide  the  following  data  to 
Bonneville  by  January  30  of  the 
following  year 

a.  Total  number  of  new  commercial 
buildings  (all  fuels]  constructed  in  the 
utility's  service  area  during  the  past 
calendar  year,  listed  by  Bonneville 
prototype. 

b.  Total  number  of  new  electrically- 
heated  commercial  buildings 
constructed  in  the  utility's  service  area 


during  the  past  calendar  year,  listed  by 
Bonneville  prototype. 

c.  Total  number  of  new  commercial 
buildings  constructed,  in  the  utility's 
service  area  during  the  past  calendar 
year,  to  the  standard(8)  described  in  the 
customer's  plan,  listed  by  Bonneville 
prototype. 

By  the  third  year  of  the  program, 
Bonneville  is  projecting  that  design 
assistance  services  will  be  offered  to  5 
percent  of  the  new  commercial  building 
constructed  in  the  service  areas  of 
utilities  participating  in  Bonneville's 
Commercial  MCS  Program.  Those 
customers  intending  to  use  this  path  for 
surcharge  policy  compliance  shall 
submit  their  proposed  plan  by  [the  plan 
submission  data  shown  in  Appendix  8], 
and  shall  have  implemented  the 
approved  program  no  later  than  [the 
plan  implementation  date  shoum  in 
Appendix  8],  unless  a  grace  period, 
provided  for  in  Section  3  of  the  policy 
has  been  granted. 

Appendix  3:  Achieving  Electrical 
Savings  by  Participating  in  the  Early 
Adopter  Program  Northwest  Energy 
Code  Program 

This  is  a  pre-approved  path  for 
avoidance  of  the  surcharge  if  all  the 
jurisdictions  within  the  customer's 
service  area,  subject  to  the  surcharge 
pohcy.  are  Early  Adopter/Northwest 
Energy  Code  Program  (EAP/NECP) 
participants.  Except  for  the  one 
exception  noted  below,  if  there  are 
jurisdictions  within  a  customer's  service 
area  which  are  not  EAP/NECP 
participants,  then  the  customer  will  be 
subject  to  a  surcharge  unless  those 
jurisdictions  have  implemented  a 
Bonneville-approved  building  code  or 
the  utility  has  implemented  a 
Bonneville-approvd  utility  program  or  a 
Bonneville-approved  service  standard. 

Customers  serving  areas  containing 
jurisdictions  that  have  adopted 
advanced  building  codes  may  seek  to 
allocate  savings  achieved  by  those 
jurisdictional  codes  to  portions  of  their 
service  areas  not  covered  by  another 
approved  option.  This  will  be  permitted 
only  if  the  utility  shows  that  the  full 
Council  MCS  level  of  savings  for  both 
sectors  are  being  attained,  in  aggregate, 
within  that  utility's  service  area.  In  other 
words,  the  utility  must  achieve  at  least 
the  same  level  of  total  electrical  savings 
as  would  be  achieved  had  the  Council's 
full  commercial  and  residential  MCS 
been  implemented  throughout  the 
utility's  service  areas. 

The  essential  feature  of  the  EAP/ 
NECP  is  the  adoption  by  a  jurisdiction  of 
the  MCS  contained  in  the  Early  Adopter 
Program  description.  Additional 
program  features  include  specific 


activities  to  ensure  that  no  degradation 
in  lAQ  results,  some  form  of 
enforcement  method  to  assure  MCS 
construction,  and  some  data  reporting 
requirements. 

[A  customer  currently  relying  on 
jurisdictional  participation  in  the  Early 
Adopter/Northwest  Energy  Code 
Program  as  at  least  part  of  its  Policy 
compliance  approach  for  the  current 
calendar  year,  must  submit  a  letter  (the 
plan  submission  date  shown  in 
Appendix  8],  indicating  that  it  wishes  to 
continue  to  rely  on  that  program 
participation  to  comply  with  the  Policy 
for  the  timeframe  for  the  submission.) 

A.  Residential 

1.  Customers  with  jurisdictions  within 
their  service  area  who  are  currently 
participating  in  the  EAP/NECP.  the 
customer  must  submit  a  letter  indicating 

(a)  the  jurisdictions  who  are  EAP/NECP 
participants,  (b)  the  award  number  for 
each  jurisdiction,  and  (c)  a  copy  of  the 
ordinance  adopted  by  each  jurisdiction. 
In  addition,  customers  must  indicate 
what  fraction  of  its  residential  load  lies 
within  Early  Adopting  jurisdictions.  This 
information  shall  be  submitted  to 
Bonneville  no  later  than  [November  15, 
of  the  current  calendar  year). 

2.  Any  jurisdiction  considering 
adoption  shall  adopt  and  enforce  the 
code  by  [the  plan  implementation  date 
specified  in  Appendix  8],  for  the  utiUty 
to  avoid  a  surcharge,  if  the  utility  will 
not  be  operating  an  approved  utility 
MCS  program  or  residential  service 
standard  at  that  time. 

3.  Bonneville  will  consider  offering  a 
grace  period  if  Bonneville  has  not 
completed  the  EAP/NECP  grant  award 
process  by  [plan  implementation  date 
specified  in  Appendix  8].  Any  such 
grace  period  will  be  considered  in  the 
event  that  Bonneville  has  received  a 
plan  by  (plan  submission  date  shown  in 
Appendix  8],  and  the  approval  delay  is 
due  solely  to  Bonneville  internal  delay. 

4.  The  customer  shall  provide 
Bonneville  with  the  following 
information:  (a)  Total  residential  load. 

(b)  the  portion  of  the  customer's 
residential  load  covered  by  this 
conservation  strategy,  and  (c)  total 
[retail]  load. 

5.  Finally,  the  utility  shall  collect  and 
provide  to  Bonneville  the  following  data 
by  January  30  of  the  following  year: 

a.  Total  number  of  new  homes  (all 
fuels)  constructed  in  the  utility's  service 
area  during  the  past  calendar  year 
[single-family  broken  out  by  site-built, 
modular,  and  HUD-code  homes,  total 
multi-family]. 

b.  Total  number  of  new  electrically- 
heated  homes  constructed  in  the  utility's 
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service  area  during  the  past  calendar 
year  [single-family  broken  out  by  site- 
built,  modular,  and  HUD-code  homes, 
total  multi-family). 

c.  Total  number  of  new  electrically- 
heated  homes  constructed,  in  the 
utility's  service  area  during  the  past 
calendar  year,  to  the  standard(s) 
described  in  the  customer's  plan  [single- 
family  broken  out  by  site-built,  modular, 
and  HUD-code  homes,  total  multi- 
family). 

Customers  who  are  operating  a  utility 
program  and/or  a  utility  service 
standard  should  take  all  necessary  steps 
in  order  to  avoid  double-counting  when 
reporting  the  above  information. 

B.  Commercial 

1.  To  avoid  a  surcharge,  customers 
with  jurisdictions  within  their  service 
area  considering  enrolling  in  this 
program  shall  notify  Bonneville  by  [the 
plan  submission  date  specified  in 
Appendix  8),  of  the  jurisdiction's  intent 
to  enroll  in  the  program  and  the 
jurisdiction  shall  have  officially  adopted 
and  be  able  to  enforce  the  MCS  by  [the 
plan  implementation  date  specified  in 
Appendix  8],  if  the  utility  is  not 
operating  an  approved  Commercial  MCS 
Program  or  commercial  service 
standard. 

2.  Customers  with  jurisdictions  within 
their  service  area  who  are  currently 
participating  in  the  Early  Adopter 
Program,  the  customer  shall  provide  a 
copy  of  Bonneville's  letter  of  approval. 
In  addition,  customers  shall  provide  the 
following  information:  (a)  The 
customer's  total  commercial  load,  (b)  the 
portion  of  the  customer's  commercial 
load  covered  by  this  conser\'ation 
strategy,  and  (c)  total  [retail)  load. 

3.  Finally,  the  utility  shall  collect  and 
provide  to  Bonneville  by  January  30  of 
the  following  year  by  January  of  the 
following  year: 

a.  Total  number  of  new  commercial 
buildings  (all  fuels)  constructed  in  the 
utility's  service  area  during  the  past 
calendar  year. 

b.  Total  number  of  new  electrically- 
heated  commercial  buildings 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year. 

c.  Total  number  of  new  commercial 
buildings  constructed,  in  the  utility's 
service  area  during  the  past  calendar 
year,  to  the  standardfs)  described  in  the 
customer's  plan,  broken  out  by 
Bonneville  prototype. 

Customers  who  are  operating  a  utility 
program  and/or  a  utility  service 
standard  should  take  all  necessary  steps 
in  order  to  avoid  double-counting  when 
reporting  the  above  information. 

Those  customers  wishing  to  avoid  a 
surcharge  under  this  path  shall  agree  by 


[the  plan  submission  date  specified  in 
Appendix  8),  to  enroll  in  the  commercial 
program  and  shall  have  enrolled  in  the 
program  no  later  than  [the  plan 
implementation  date  specified  in 
Appendix  8).  Bonneville  will  consider 
offering  a  grace  period  if  Bonneville  has 
not  completed  its  Early  Adopter 
Program  grant  award  process  by 
[implementation  date  specified  in 
Appendix  8).  Any  such  grace  period  will 
be  considered  in  the  event  that 
Bonneville  has  received  a  plan  by  [the 
plan  submission  date  specified  in 
Appendix  8],  and  the  approval  delay  is 
due  solely  to  Bonneville  internal  delay. 

EAP/NWEC  application  materials  can 
be  obtained  by  contacting  your  nearest 
Bonneville  Area  or  District  Office. 

Appendix  4:  Achieving  Electrical 
Savings  by  Adopting  A  Codified  Version 
of  the  MCS 

[If  a  customer  is  currently  relying  on 
jurisdictional  participation  in  the  Early 
Adopter  Program  as  at  least  part  of  its 
Policy  compliance  approach  for  of  the 
current  calendar  year  must  submit  a 
letter  by  the  plan  submission  date 
specified  in  Appendix  8,  indicating  that 
it  intends  to  continue  to  rely  on  program 
participation  to  comply  with  the  Policy 
for  the  following  calendar  year.  At  that 
time,  the  information  requested  in 
Sections  A(5)  and  B(3)  shall  be 
submitted.) 

A.  Residential 

1.  Several  codified  versions  of  the 
MCS  contained  in  the  Early  Adopter/ 
Northwest  Energy  Code  Program  (EAP/ 
NECP)  have  been  developed.  These  pre- 
approved  codified  versions  of  the 
Council's  illustrative  MCS  paths.  The 
options  discussed  in  this  appendix 
pertain  to  jurisdictions  considering 
adopting,  or  who  have  adopted  a 
codified  version  of  the  MCS.  [Text 
Deleted) 

2.  Under  this  alternative,  the  customer 
must  submit  the  codified  version  of  the 
MCS  which  any  jurisdiction  in  its 
service  area  is  proposing  for  adoption  or 
which  has  been  adopted.  The 
enforcement  methods  should  be 
specified.  [Text  Deleted) 

3.  Finally,  the  customer  shall  provide 
Bonneville  with  the  following 
information:  (a)  Total  residential  load, 
(b)  the  portion  of  the  customer's 
residential  load  covered  by  this 
conservation  strategy,  and  (c)  total 
(retail)  load. 

4.  By  [the  plan  submission  date 
specified  in  Appendix  8),  the  customer 
shall  submit  the  above  information  to 
Bonneville.  The  statute  or  ordinance 
shall  have  been  adopted  and  enforced 
by  [the  plan  implementation  date 


specified  in  Appendix  8),  unless  a  grace 
period,  as  provided  for  in  Section  3  of 
the  policy,  has  been  granted. 

5.  In  order  to  comply  with  the  Council 
MCS  reporting  requirements  as  specified 
in  their  Plan  Amendment,  the  utility 
shall  collect  and  provide  to  Bonneville 
the  following  data  by  January  of  the 
following  year: 

a.  Total  number  of  new  homes  (all 
fuels)  constructed  in  the  utility's  service 
area  during  the  past  calendar  year 
[single-family  broken  out  by  site-built, 
modular,  and  HUD-code  homes,  total 
multi-family). 

b.  Total  number  of  new  electrically- 
heated  homes  constructed  in  the  utility's 
service  area  during  the  past  calendar 
year  [single-family  broken  out  by  site- 
built,  modular,  and  HUD-code  homes, 
total  multi-family). 

c.  Total  number  of  new  electrically- 
heated  buildings  constructed,  in  the 
utihty's  service  area  during  the  past 
calendar  year,  to  the  standard(s] 
described  in  the  customer's  plan  [single- 
family  broken  out  by  site-built,  modular, 
and  HUD-code  homes,  total  multi- 
family). 

Customers  who  are  operating  a  utility 
program  and/or  utility  service  standard 
should  take  all  necessary  steps  in  order 
to  avoid  double-counting  when  reporting 
the  above  information. 

B.  Commercial 

Under  this  alternative,  the  customer 
must  submit  the  codified  version  of  the 
MCS  which  a  jurisdiction  in  its  service 
area  is  proposing  for  adoption  or  which 
has  been  adopted.  The  enforcement 
methods  must  be  specified.  In  addition, 
the  customer  must  indicate  what  steps 
the  jurisdiction  will  take  to  address  lAQ 
and  ventilation  requirements  of 
Bonneville's  EAP/NECP.  Finally,  the 
customer  shall  provide  the  following 
information:  (1)  The  customer's  total 
commercial  load.  (2)  the  portion  of  the 
customer's  commercial  load  covered  by 
this  conservation  strategy,  and  (3)  total 
[retail)  load. 

By  [the  plan  submission  date  specified 
in  Appendix  8).  the  customer  must 
submit  the  above  information  to 
Bonneville.  The  statute  or  ordinance 
must  be  operative  no  later  than  [the  plan 
implementation  date  specified  in 
Appendix  8).  unless  a  grace  period,  as 
provided  for  in  Section  3  of  the  policy, 
has  been  granted. 

Finally,  the  utility  shall  collect  and 
provide  the  following  data  to  Bonneville 
by  January  30  of  the  following  yean 

1.  Total  number  of  new  commercial 
buildings  (all  fuels]  constructed  in  the 
utility's  service  area  during  the  past 
calendar  year. 
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2.  Total  number  of  new  electrically- 
heated  commercial  buildings 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year. 

3.  Total  number  of  new  commercial 
buildings  constructed,  in  the  utility's 
service  area  during  the  past  calendar 
year,  to  the  standard(s)  described  in  the 
customer's  plan,  broken  out  by 
Bonneville  prototype. 

Appendix  5:  Achieving  Electrical 
Savings  by  Adopting  Alternative  or 
Equivalent  Building  Codes 

An  alternative  code  is  designed  to 
achieve  total  electrical  savings  which, 
when  both  sector's  savings  are 
combined,  are  at  least  as  large  as  the 
electrical  savings  expected  had  the 
Council's  residential  and  commercial 
MCS  been  implemented.  A  jurisdiction 
proposing  to  adopt  an  alternative  code, 
in  which  one  sectors'  total  electrical 
savings  is  expected  to  exceed  the  target 
electrical  savings  level  for  that  sector, 
can  use  those  excess  electrical  savings 
to  offset  electrical  savings  below  the 
target  in  the  other  sector.  The 
alternative  code  path  may  be  pursued 
by  a  jurisdiction  only  when  the  sum  of 
each  sectors'  savings  at  least  equals  the 
aggregate  electrical  savings  target, 
which  itself  is  based  on  the  sum  of  the 
level  of  savings  for  the  two  sectors 
calculated  using  the  Council's  MCS. 
Section  3  of  this  policy  discusses  how 
the  utility  should  approach  the  electrical 
savings  equivalency  analysis. 

As  compared  to  alternative  codes, 
equivalent  codes  examine  each  sector 
individually.  They  differ  from  the  pre- 
approved  codified  versions  mentioned 
earlier,  but  provide  equivalent  savings. 
An  equivalent  code  must  achieve  at 
least  the  same  level  of  total  savings,  in 
each  sector  separately,  as  would  have 
been  achieved  by  implementing 
Bonneville's  Super  GOOD  CENTS 
Program  in  the  residential  sector,  and 
the  Council's  commercial  MCS. 

A  customer  must  submit  a  copy  of  the 
alternative  or  equivalent  code  which  a 
jurisdiction  has  proposed.  In  addition, 
the  customer  must  indicate  how  the 
jurisdiction  plans  on  maintaining  lAQ 
and  ventilation  at  1983  levels.  Finally, 
the  customer  shall  provide  Bonneville 
with  the  following  information:  (a)  Total 
residential  load,  (b)  total  commercial 
load,  [c]  the  portion  of  the  customer's 
residential  load  covered  by  this 
conservation  strategy,  (d)  the  portion  of 
the  customer's  commercial  load  covered 
by  this  conservation  strategy,  and  (e) 
total  [retail]  load.  Bonneville  staff  will 
attempt  to  assist  customers  and 
jurisdictions  wishing  to  formulate 
improved  building  codes. 


If  an  alternative  code  path  is  pursued, 
customers  are  encouraged  to  submit 
their  alternative  codes  at  the  earliest 
possible  date,  but  no  later  than  [the  plan 
submission  date  specified  in  Appendix 
8).  Both  codes  would  have  to  be 
implemented  and  enforced  by  [the  plan 
implementation  date  specified  in 
Appendix  8],  unless  a  grace  period,  as 
provided  for  in  Section  3  of  the  policy, 
has  been  granted. 

Customers  currently  relying  on 
jurisdictional  participation  in  the  Early 
Adopter/Northwest  Energy  Code 
Program  as  at  least  part  of  its  Policy 
compliance  approach  for  the  current 
calendar  year  must  submit  a  letter 
indicating  that  it  intends  to  continue  to 
rely  on  that  program  participation  to 
comply  with  the  Policy  for  the  following 
calendar  year.  At  that  time,  the  utility 
shall  submit  all  available  information 
for  the  preceding  calendar  year,  on  (a) 
the  total  number  of  new  residential 
dwelling  constructed,  and  (b)  the 
number  of  such  dwellings  which  use 
electric  heat. 

For  either  the  equivalent  or 
alternative  code  approaches,  the 
customer  must  submit  its  residential  and 
commercial  plans  by  [the  plan 
submission  date  specified  in  Appendix 
8].  The  codes  must  be  implemented  and 
enforced  by  [the  plan  implementation 
date  specified  in  Appendix  8],  unless  a 
grace  period,  as  provided  for  in  Section 
3  of  the  Policy,  have  been  granted. 
Finally,  the  utility  shall  collect  and 
provide  to  Bonneville,  by  January  30  of 
the  following  year: 

A.  Total  new  homes  and  commercial 
buildings  (all  fuels)  constructed  in  the 
utility's  service  area  during  the  past 
calendar  year  (for  residential,  broken 
out  by  single-family  [modular,  HUD- 
code  homes,  site-built],  and  multi- 
family). 

B.  Total  new  electrically-heated 
homes  and  commercial  buildings 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  (for 
residential,  broken  out  by  single-family 
[modular,  HUD-code  homes,  site  built], 
and  multi-family). 

C.  Total  new  electrically-heated 
homes  and  commercial  buildings, 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year,  to  the 
standard{s)  described  in  the  customer's 
plan  (for  residential,  broken  out  by 
single-family  [modular,  HUD-code 
homes,  site-built],  and  multi-family;  for 
commercial,  broken  out  by  Bonneville 
prototype  by  square  footage). 

Customers  who  are  operating  a  utility 
program  and/or  a  utility  service 
standard  should  take  all  necessary  steps 


in  order  to  avoid  double-counting  when 
reporting  the  above  information. 

For  a  more  complete  discussion  of  the 
data  required  to  evaluate  an  alternative 
or  equivalent  code,  refer  to  the  latest 
version  of  Bonneville's  MCS  Code 
Equivalency  Determination  Procedures. 
A  copy  of  these  procedures  can  be 
obtained  by  contacting  your  nearest 
Bonneville  Area  or  District  Office. 

Appendix  6:  Achieving  Electrical 
Savings  by  Adopting  a  Codified  Version 
of  the  MCS  as  a  Utility  Seri'ice 
Standard  * 

[If  a  utility  is  currently  relying  on  a 
utility  service  standard  as  at  least  part 
of  its  Policy  compliance  approach  for 
the  current  calendar  year,  all  the  utility 
need  do  is  submit  a  letter  indicating  that 
it  wishes  to  continue  to  rely  on  that 
approach  to  comply  with  the  Policy  for 
the  following  calendar  year.] 

A.  Residential 

This  path  essentially  involves 
adoption  of  a  legally  enforceable 
electric  utility  hook-up  standard  for  new 
electrically-heated  residential  buildings. 
The  customer  would  simply  decline  to 
serve  new  electrically-heated  buildings 
not  built  to  the  standard's  specifications. 
A  grace  period  would  be  allowed  for 
buildings  considered  by  Bonneville  to  be 
"under  construction"  at  the  time  the 
standard  was  adopted.  The  adoption  of 
a  utility  service  standard  may  qualify 
the  utility  for  participation  in 
Bonneville's  Early  Adopter/Northwest 
Energy  Code  Program. 

Customers  wishing  to  avoid  a 
surcharge  with  this  approach  shall 
submit  a  residential  plan  by  [the  plan 
submission  date  specified  in  Appendix 
8],  and  the  residential  service  standard 
shall  be  adopted  and  enforced  by  [the 
plan  implementation  date  specified  in 
Appendix  8],  unless  a  grace  period,  as 
provided  for  in  Section  3  of  the  policy, 
has  been  granted.  A  plan  must  contain: 
(1)  A  copy  of  the  standard  to  be 
imposed,  (2)  how  the  customer  plans  on 
monitoring  compliance  with  the 
standard,  and  (3)  what  lAQ  measures 
and  activities  will  be  pursued  to  at  least 


'  Many  customers  have  questioned  whether  they 
have  legal  authority,  under  Slate  laws,  to  impose 
such  a  service  requirement.  Bonneville  has 
examined  this  question  under  the  State  laws  of 
Oregon.  Washington.  Idaho,  and  Montana  and  has 
reached  the  tentative  conclusion  that  no  clear  legal 
impediments  exist  in  these  Stales  to  conservation- 
orienled  utility  service  requirements.  While 
Bonneville  does  not  offer  legal  advice  to  customers, 
particularly  on  questions  of  State  law,  Bonneville 
legal  staff  are  available  to  discuss  these  preliminary 
conclusions  with  customers  and  their  legal  counsel. 
Any  utility  considering  such  a  path  should  obtain 
independent  legal  advice  on  this  question 
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achieve  lAQ  and  ventilation  levels  of 
Super  GOOD  CENTS  construction. 
Finally,  the  customer  shall  provide 
Bonneville  with  the  following 
information:  (a)  Total  residential  load, 
(b)  the  portion  of  the  customer's 
residential  load  covered  by  this 
conservation  strategy,  and  (c)  total 
[retail]  load. 

No  surcharge  will  be  imposed  on  any 
customer  relying  on  such  a  service 
requirement  which  is  subsequently 
enjoined  or  invahdated  by  court  action. 
In  such  an  event,  the  customer  will  be 
given  a  reasonable  period  of  time  to 
choose  and  implement  another  option. 

Finally,  the  customer  shall  submit  to 
Bonneville  the  following  data  by 
January  30  of  the  following  yean 

1.  Total  new  homes  (all  fuels) 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  (for 
residential,  broken  out  by  single-family 
[modular,  HUD-code  homes,  site-built), 
and  multi-family). 

2.  Total  new  electrically-heated 
homes  constructed  in  the  utility's  service 
area  during  the  past  calendar  year  (for 
residential,  broken  out  by  single-family 
[modular,  HUD-code  homes,  site-builtj, 
and  multi-family). 

3.  Total  new  electrically-heated 
homes  constructed  in  the  utility's  service 
area  during  the  past  calendar  year,  to 
the  standard(s]  described  in  the 
customer's  plan  (for  residential,  broken 
out  by  single-family  [modular,  HUD- 
code  homes,  site-built],  and  multi- 
family). 

B.  Commercial 

This  path  essentially  involves 
adopting  a  legally  enforceable  electric 
utility  hook-up  standard  for  new 
electrically-heated  commercial  buildings 
at  least  equal  to  the  Council's 
commercial  MCS.  The  customer  would 
simply  decline  to  serve  new  electrically- 
heated  buildings  not  built  to  the 
standard's  specifications.  A  grace  period 
would  be  allowed  for  buildings 
considered  by  Bonneville  to  be  "under 
construction"  at  the  time  the  standard 
was  adopted. 

Customers  wishing  to  avoid  a 
surcharge  with  this  approach  shall 
submit  a  Commercial  plan  by  [the  plan 
submission  date  specified  in  Appendix 
8],  and  the  commercial  service  standard 
shall  be  adopted  and  enforced  by  [the 
plan  implementation  date  specified  in 
Appendix  8],  unless  a  grace  period,  as 
provided  for  in  Section  3  of  the  policy, 
has  been  granted.  A  plan  must  contain: 
(1)  A  copy  of  the  standard  to  be 
imposed,  and  (2)  indicate  how  the 
customer  plans  on  monitoring 
compliance  with  the  standard.  Finally, 
the  customer  shall  provide  the  following 
information:  (1)  The  customer's  total 
commercial  load,  (2)  the  portion  of  the 
customer's  commercial  load  covered  by 
this  conservation  strategy,  and  (3)  total 


[retail]  load.  No  surcharge  will  be 
imposed  on  any  customer  relying  on 
such  a  service  requirement  which  is 
subsequently  enjoined  or  invalidated  by 
court  action.  In  such  an  event,  the 
customer  will  be  given  a  reasonable 
period  of  time  to  choose  and  implement 
another  option. 

Finally,  the  customer  shall  submit  to 
Bonneville  the  following  data  by 
January  30  of  the  following  year. 

1.  Total  new  commercial  buildings  (all 
fuels)  constructed  in  the  utility's  service 
area  during  the  past  calandar  year; 

2.  Total  new  electrically-heated 
commercial  buildings  constructed  in  the 
utility's  service  area  during  the  past 
calendar  year  (broken  out  by  Bonneville 
prototype). 

3.  Total  new  electrically-heated 
commercial  buildings,  constructed  in  the 
utility's  service  area  during  the  past 
calendar  year,  to  the  8tandard(s) 
described  in  the  customer's  plan  (broken 
out  by  Bonneville  prototype). 

Appendix  7:  Achieving  Electrical 
Savings  by  Adopting  an  Alternative  or 
Equivalent  Utility  Service  Standard 

This  path  is  actually  two  alternative 
paths.  If  an  equivalent  utility  service 
standard  approach  is  pursued,  a 
customer  may  choose  to  adopt  a  utility 
service  standard  which  is  not  one  of  the 
codified  versions,  but  which  is  expected 
to  achieve  at  least  the  same  level  of 
total  electrical  savings  in  each  sector 
separately  as  would  have  been  achieved 
by  adopting  Bonneville's  Super  GOOD 
CENTS  Program  in  the  residential 
sector,  and  the  Council's  MCS  for  the 
commercial  sector.  Alternatively,  the 
customer  may  choose  to  adopt  utility 
service  standards  for  the  residential  and 
commercial  sectors  which  when  taken 
together,  achieves  at  least  the  same 
level  of  total  electrical  savings  as  would 
have  been  achieved  had  the  customer 
adopted  the  Council's  commercial  and 
residential  MCS.  This  latter  option  is 
referred  to  as  an  alternative  utility 
service  standard. 

[If  a  utility  is  currently  relying  on  a 
utility  service  standard  as  at  least  part 
of  its  Policy  compliance  approach  for  of 
the  current  calendar  year,  all  the  utility 
need  do  is  submit  a  letter  indicating  that 
it  wishes  to  continue  to  rely  on  that 
approach  to  comply  with  the  Policy  for 
the  following  calendar  year.] 

If  an  alternative  or  equivalent  utility 
service  standard  approach  is  pursued,  a 
customer  shall  submit  to  Bonneville  (1)  a 
copy  of  the  proposed  service 
standard(s),  (2)  a  description  of  the 
enforcement  method(s),  (3)  a  description 
of  the  methods  used  to  at  least  maintain 
lAQ  and  ventilation  at  1983  levels,  and 
(4)  a  copy  of  the  analysis  used  to  verify 
that  the  proposed  service  standard{s) 
will  achieve  the  required  total  electrical 
savings.  The  customer  shall  also  provide 
Bonneville  with  the  following 


information:  (1)  Total  residential  load. 
(2)  total  commercial  load,  (3)  the  portion 
of  the  customer's  residential  load 
covered  by  this  conservation  strategy, 
(4)  the  portion  of  the  customer's 
commercial  load  covered  by  this 
conservation  strategy,  and  (5)  total 
[retail]  load.  Bonneville  staff  will 
attempt  to  assist  customers  and 
jurisdictions  wishing  to  formulate 
improved  building  codes.  This  material 
shall  be  submitted  by  [the  plan 
submission  date  specified  in  Appendix 
8],  and  both  service  standards  shall  be 
adopted  and  enforced  by  [the  plan 
implementation  date  specified  in 
Appendix  8].  [Text  Deleted) 

Finally,  the  customer  shall  submit  to 
Bonneville  the  following  data  by 
January  30  of  the  following  yean 

A.  Total  new  homes  and  commercial 
buildings  (all  fuels)  constructed  in  the 
utility's  service  area  during  the  past 
calendar  year  (for  residential,  broken 
out  by  single-family  [modular,  HUD- 
code  homes,  site-built],  and  multi- 
family). 

B.  Total  new  electrically-heated 
homes  and  commercial  buildings 
constructed  in  the  utility's  service  areas 
during  the  past  calendar  year  (for 
residential,  broken  out  by  single-family 
[modular,  HUD-code  homes,  site-built), 
and  multi-family). 

C.  Total  new  electrically-heated 
homes  and  commercial  buildings, 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year,  to  the 
standard(s)  described  in  the  customer's 
plan  (for  residential,  broken  out  by 
single-family  [modular,  HUD-code 
homes,  site-built);  for  commercial, 
broken  out  by  Bonneville  prototype).  For 
a  detailed  description  of  the  data 
required  to  evaluate  an  alternative  or 
equivalent  code,  and  the  evaluation 
criteria,  the  customer  and/or  jurisdiction 
is  advised  to  consult  the  latest  version 
of  Bonneville's  MCS  Code  Equivalency 
Determination  Procedures.  A  copy  of 
these  procedures  can  be  obtained  by 
contacting  your  local  Bonneville  Area  or 
District  Office. 

Appendix  8:  Submittal  and  Compliance 
Schedule  for  MCS  Surcharge 

Customers  are  to  submit  plans  for 
both  the  residential  and  commercial 
sectors  by  the  plan  submission  date  of 
November  15. 1988.  Those  plans  should 
conform  with  the  requirements  of  the 
particular  approach  the  customer  is 
using  for  each  sector,  as  indicated  in  the 
appropriate  appendix  to  this  policy.  The 
plan  implementation  date  is  January  1. 
1989. 

lames  ).  )ura. 

Administrator,  Bonneville  Power 
Administration. 
|FR  Doc.  88-18780  Filed  8-16-88;  9:32  am] 
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Rules  and  Regulations 


Federal   Register 

Vol.  53,  No.  161 
Friday,  August  19,  1988 


This  section  of  ttie  FEDERAL  REGISTER 
contains  regulatory  docunients  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL   REGISTER   issue  of  each 
week. 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Parts  1605, 1630, 1631,  and  1650 

Thrift  Savings  Plan  Regulations 

agency:  Federal  Retirement  Thrift 
Ihvestment  Board. 

action:  Final  Rule. 

summary:  The  Federal  Retirement  Thrift 
Investment  Board  (Board)  is  amending 
its  regulations  to  correct  its  address.  The 
Board  relocated  from  1717  H  Street, 
NW.,  Washington,  DC,  to  805  Fifteenth 
Street,  NW„  Washington,  DC  20005, 
effective  January  25, 1988.  This  address 
also  replaces  the  previous  mailing 
address  of  Benjamin  Franklin  Station, 
P.O.  Box  511,  Washington,  DC  20044. 

DATE:  This  amendment  is  effective 
August  19, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  J.  O'Meara,  (202]  523-6367. 

SUPPLEMENTARY  INFORMATION: 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-Day  Delay  of 
Effective  Date 

Under  5  U.S.C.  553  (b)(B)  and  {d){3),  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  for  making  these 
regulations  effective  in  less  than  30 
days. 

List  of  Subjects 

5  CFR  Part  1605 

Administrative  practice  and 
procedures.  Employee  benefit  plans. 
Government  employees,  Pensions, 
Retirement 

5  CFR  Part  1630 

Administrative  practice  and 
procedures,  Privacy,  Records. 


5  CFR  Part  1631 

Administrative  practice  and 
procedures.  Freedom  of  Information, 
and  Records. 

5  CFR  Part  1650 

Employee  benefit  plans.  Government 
employees.  Retirement  and  Pensions. 

Chapter  VI  of  Title  5  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  follows: 

PART  160S-CORRECTION  OF 
ADMINISTRATIVE  ERRORS 

1.  The  authority  citation  for  Part  1605 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8351  and  8474. 

2.  Section  1605.8  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  160SJI    Claim  procedure;  agency  or 
Board  initiative;  time  iimitatioa 

***** 

(b)  -  * 

(2)  Within  30  days  after  the  receipt  of 
the  Recordkeeper's  decision  denying  a 
claim,  an  employee  may  appeal  the 
decision.  The  appeal  shall  be  in  writing 
and  addessed  to  the  Executive  Director, 
Federal  Retirement  Thrift  Investment 
Board,  805  Fifteenth  Street,  NW., 
Washington,  DC  20005,  and  may  contain 
any  documents  or  comments  the 
employee  deems  relevant  to  the  claim. 


PART  1630— PRIVACY  ACT 
REGULATIONS 

1.  The  authority  citation  for  Part  1630 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a). 

2.  Sections  1630.4, 1630.12, 1630.14  are 
amended  by  revising  paragraph  (a); 

3.  Section  1630.17  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  1630.4    Determining  if  an  individual  is  the 
subject  of  a  record. 

(a)  Individuals  desiring  to  know  if  a 
specific  system  of  records  maintained 
by  the  Board  contains  a  record 
pertaining  to  them  should  address 
inquiries  to  the  Privacy  Act  Officer, 
Federal  Retirement  Thrift  Investment 
Board,  805  Fifteenth  Street,  NW., 
Washmgton,  DC  20005.  With  respect  to 
Thrift  Savings  Plan  records,  the 


employee's  first  inquiry  should  be  made 
to  his  or  her  servicing  payroll  office. 


§  1 630. 1 2    Requirements  for  requests  to 
amend  records. 

(a)  Individuals  who  desire  to  correct 
or  amend  a  record  pertaining  to  them 
should  submit  a  written  request  to  the 
Privacy  Act  Officer,  Federal  Retirement 
Thrift  Investment  Board,  805  Fifteenth 
Street,  NW.,  Washington,  DC  20005.  The 
words  "PRIVACY  ACT— REQUEST  TO 
AMEND  RECORD"  should  be  WTitten  on 
the  letter  and  the  envelope. 


§  1630.14    Procedures  for  review  of 
determination  to  deny  access  to  or 
amendment  of  records. 

(a)  Individuals  who  disagree  with  the 
refusal  of  the  Board  to  grant  them 
access  to  or  to  amend  a  record  about 
them  should  submit  a  written  request  for 
review  to  the  Privacy  Act  Officer, 
Federal  Retirement  Thrift  Investment 
Board,  805  Fifteenth  Street  NW., 
Washington,  DC  20005.  The  words 
"PRIVACY  ACT— APPEAL"  should  be 
written  on  the  letter  and  the  envelope. 
Individuals  desiring  assistance 
preparing  their  appeal  should  contact 
the  Privacy  Act  Officer. 


§1630.17    Fees. 

***** 

(c)  Fees  shall  be  paid  in  full  prior  to 
issuance  of  requested  copies.  Payment 
shall  be  by  personal  check  or  money 
order  payable  to  Federal  Retirement 
Thrift  Investment  Board,  805  Fifteenth 
Street  NW.,  Washington,  DC  20005. 


PART  1631— AVAILABILITY  OF 
RECORDS 

1.  The  authority  citation  for  Part  1631 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552.  as  amended  by 
Pub.  L.  93-502  and  Pub.  L.  99-570. 

2.  Section  1631.3  is  amended  by 
revising  paragraph  (b);  and  §§  1631.4, 
1631.6  and  1631.10  are  amended  by 
revising  paragraph  (a),  to  read  as 
follows: 

§  1631.3    Organizsflon  and  functions. 

*         *         *         *         * 

(b)  The  Board  has  no  field 
organization,  however,  it  provides  for  its 
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record  keeping  responsibility  by 
contract  and  the  contractor  may  be 
located  outside  of  the  Washington,  DC 
area.  Thrift  Savings  Plan  records 
maintained  for  the  Board  by  its 
contractor  are  Board  records  subject  to 
these  regulations.  OfHces  are  presently 
located  at  805  Fifteenth  Street,  NW., 
Washington,  DC  20005.  The  mailing 
address  is  the  same.  Regular  office 
hours  are  from  9:00  am.  to  5:30  am., 
Monday  through  Friday. 

§  1631.4    Public  reference  facilities  and 
current  Index. 

(a]  The  office  maintains  a  public 
reading  area  located  at  805  Fifteenth 
Street,  NW..  Washington,  DC,  and 
makes  available  for  public  inspection 
and  copying  a  copy  of  all  material 
required  by  5  U.S.C.  552(a)(2),  including 
all  documents  published  by  the  Board  in 
the  Federal  Register  and  currently  in 
effect. 


§  1631.6    How  to  request  records— form 
and  content 

(a)  A  request  made  under  the  FOIA 
must  be  submitted  in  writing,  addressed 
to:  FOIA  Officer,  Federal  Retirement 
Thrift  Investment  Board,  805  Fifteenth 
Street,  NW.,  Washington.  DC  20005.  The 
words  "FOIA  Request"  should  be 
clearly  marked  on  both  the  letter  and 
the  envelope. 


§  1631.10    Appeals  to  the  General  Counsel 
from  Initial  denials 

(a)  When  the  FOIA  Officer  or  his  or 
her  designee  has  denied  a  request  for 
records  in  whole  or  in  part,  the  person 
making  the  request  may,  within  30 
calendar  days  of  its  receipt,  appeal  the 
denial  to  the  General  Counsel.  The 
appeal  must  be  in  writing,  addressed  to 
the  General  Counsel,  Federal  Retirement 
Thrift  Investment  Board,  805  Fifteenth 
Street,  NW.,  Washington,  DC  20005  and 
clearly  labled  as  "Freedom  of 
Information  Act  Appeal". 


PART  1650— METHODS  OF 
WITHDRAWING  FUNDS  FROM  THRIFT 
SAVINGS  PLANS 

Part  1650  of  Title  5  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  follows: 

1.  The  authority  citation  for  Part  1650 
continues  to  read  as  follows: 

Autliority:  5  U.S.C.  8351,  8434(a)(2)(E), 
8434(b),  8435,  a436(b].  8467.  8474(b)(5),  and 
8474(c)(1). 


2.  Section  1650.26  is  amended  by 
revising  paragraph  (c);  and  S  1650.27  is 
amended  by  revising  paragraph  (e)  to 
read  as  follows: 

§  1650.26    Alimony  and/or  ctiiid  support 
court  orders. 


(c)  Service  of  legal  process  brought  for 
the  enforcement  of  a  participant's 
obligation  to  provide  child  support  or 
make  ahmony  payments  shall  be 
accomplished  by  certified  or  registered 
mail,  return  receipt  requested,  or  by 
personal  service  upon  the  General 
Counsel  or  any  Assistant  General 
Counsel  of  the  Board.  The  address  for 
mail  delivery  is:  Federal  Retirement 
Thrift  Investment  Board,  605  Fifteenth 
Street,  NW.,  Washington,  DC  20005.  The 
address  for  personal  service  and  hand 
delivery  is:  Federal  Retirement  Thrift 
Investment  Board,  805  Fifteenth  Street, 
NW.,  Washington,  DC  20005.  The 
telephone  number  is  (202)  523-5066.  The 
legal  process  shall  be  accompanied  by 
the  name,  address,  social  security 
number,  and  employing  agency  of  the 
participant  involved.  Receipt  by  an 
employing  agency,  the  TSP  Service 
Office,  or  any  other  office  of  the 
government  shall  not  constitute  receipt 
by  the  Plan. 


§  1650.27 
orders. 


Retirement  lienefits  court 


(e)  A  retirement  benefits  court  order 
must  be  received  by  the  Federal 
Retirement  Thrift  Investment  Board  with 
accompanying  information  required  by 
§  1650.28,  in  order  to  be  honored. 
Delivery  may  be  by  ordinary,  registered, 
certified,  or  overnight  mail  or  by  hand. 
The  address  for  mail  delivery  is:  Federal 
Retirement  Thrift  Investment  Board,  805 
Fifteenth  Street,  NW..  Washington,  DC 
20005.  The  address  for  hand  delivery  is: 
Federal  Retirement  Thrift  Investment 
Board,  805  Fifteenth  Street,  NW., 
Washington,  DC  20005.  Receipt  by  an 
employing  agency,  the  TSP  Service 
Office,  or  any  other  office  of  the 
government  shall  not  constitute  receipt 
by  the  Plan.  Payments  made  or  annuities 
purchased  by  the  Plan  before  receipt  of 
a  retirement  benefits  court  order  will  not 
be  affected  by  or  be  subject  to  said  court 
order. 

Francis  X.  Cavanaugh, 
Executive  Director. 
[FR  Doc.  B6-1B786  Filed  8-18-68;  8:45  am] 

BILLING  CODE  67«M)1-M 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Part  Id 

Rural  Labor,  Immigration  Reform  and 
Control  Act  of  1986 

agency:  Office  of  the  Secretary,  USDA. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  7  CFR 
Part  Id,  which  defines  fruits,  vegetables, 
and  other  perishable  commodities  as 
prescribed  by  section  302(a]  of  the 
Immigration  Reform  and  Control  Act  of 
1986,  Pub.  L.  No.  99-603, 100  Stat.  3359 
(hereinafter  referred  to  as  "the  Act"). 
This  final  rule  redefines  the  term 
"vegetables"  promulgated  at  7  CFR 
Id.lO,  and  redetermines  whether  the 
commodity  sugar  cane  falls  within  the 
definition  of  the  term  "vegetables"  and 
whether  the  commodity  sugar  cane 
meets  the  definition  of  "other  perishable 
commodities"  promulgated  at  7  CFR 
ld.7,  in  light  of  the  decision  and  remand 
of  these  issues  to  the  Secretary  of 
Agriculture  from  the  United  States 
District  Court  for  the  District  of 
Columbia  in  Northwest  Forest  Workers 
Association,  et  al.  v.  Richard  E.  Lyng,  et 
ai.  Civil  Action  No.  87-1487  (D.D.C. 
April  25, 1988).  This  rule  will  assist  the 
Immigration  and  Naturalization  Service 
(INS)  in  determining  the  special 
agricultural  workers  to  be  admitted  into 
the  United  States  for  temporary 
residence. 

EFFECTIVE  DATE:  August  19, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Al  French,  Special  Assistant  for 
Agricultural  Labor  to  the  Assistant 
Secretary  for  Economics,  Room  227-E, 
Administration  Building,  United  States 
Department  of  Agriculture,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250;  telephone  (202) 
447-4737. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  302(a)  of  the  Act  states  that 
"seasonal  agricultural  services"  means 
"the  performance  of  field  work  relating 
to  planting,  growing  and  harvesting  of 
fruits  and  vegetables  of  every  kind  and 
other  perishable  commodities,  as 
defined  in  regulations  by  the  Secretary 
of  Agriculture."  8  U.S.C.  1160(h).  This 
subsection  requires  the  Secretary  of 
Agriculture  to  publish  regulations 
defining  the  fruits,  the  vegetables,  and 
the  other  perishable  commodities  in 
which  the  field  work  related  to  planting, 
cultural  practices,  cultivating,  growing 
and  harvesting  will  be  considered 
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"seasonal  agricultural  services"  for 
purposes  of  the  Act. 

On  June  1, 1987,  the  United  States 
Department  of  Agriculture  (USDA) 
published  its  final  rule  defining  the 
terms  "fruits,"  "vegetables."  and  "other 
perishable  commodities,"  as  well  as 
several  other  terms  that  were  necessary 
to  an  understanding  of  the  definition  of 
"fruits,"  "vegetables,"  and  "other 
perishable  commodities." 

In  the  final  rule,  USDA  defined  the 
term  "fruits"  as  "the  human  edible  parts 
of  plants  which  consist  of  the  mature 
ovaries  and  fused  other  parts  or 
structures,  which  develop  from  flowers 
or  inflorescence."  7  CFR  ld.5.  The  term 
"vegetables"  was  defined  as  "the  human 
edible  leaves,  stems,  roots,  or  tubers  of 
herbaceous  plants."  7  CFR  Id.lO.  The 
term  "other  perishable  commodities" 
was  defined  as  "those  commodities 
which  do  not  meet  the  definition  of 
fruits  or  vegetables,  that  are  produced 
as  a  result  of  seasonal  field  work,  and 
have  critical  and  unpredictable  labor 
demands."  7  CFR  ld.7.  "Critical  and 
unpredictable  labor  demands"  was 
defined  to  mean  "that  the  period  during 
which  field  work  is  to  be  initiated 
cannot  be  predicted  with  any  certainty 
60  days  in  advance  of  need."  7  CFR  ld.3. 
USDA  explained  that  "critical  and 
unpredictable  labor  demands"  was 
defined  to  make  it  clear  that  the  use  of 
alien  workers  is  predicated  upon 
circumstances  which  create  the  critical, 
yet  unpredictable  demand  for  a  labor 
force  on  short  notice.  52  FR 13247  (April 
22. 1987).  An  exclusive  list  of  those 
commodities  that  were  determined  to  be 
subject  to  critical  and  unpredictable 
labor  demands  was  provided  within  the 
definition  of  "other  perishable 
commodities,"  as  well  as  a  list  of 
examples  of  commodities  that  were 
determined  to  be  not  subject  to  critical 
and  unpredictable  labor  demands.  7 
CFR  ld.7.  Sugar  cane  was  listed  as  an 
example  of  a  commodity  that  was  not  a 
fruit  or  vegetable  and  was  determined  to 
be  not  Pubjer;!  to  critical  and 
unpredi'  ;  .'jIu  labor  demands.  Id. 

On  July  11.  1988.  at  53  FR  26076-81, 
USDA  requested  public  comment  on  a 
proposed  rule  that  redefined  the  term 
"vegetables"  and  reexamined  whether 
the  commodity  sugar  cane  meets  the 
definition  of  "vegetables"  or  the 
definition  of  "other  perishable 
commodities,"  in  light  of  the  remand  of 
those  issues  to  the  Secretary  of 
Agriculture  from  the  United  States 
District  Court  for  the  District  of 
Columbia  in  Northwest  Forest  Workers 
Association,  et  al.  v.  Richard  E.  Lyng,  et 
a/..  Civil  Action  No.  87-1487  (D.D.C. 
April  25, 1988)  (hereinafter  "NWFWA  v. 


Lyng").  The  comment  period  closed  July 
26, 1988.  USDA  received  13  comments 
on  the  proposed  rule  during  the 
comment  period.  The  comments 
received  are  discussed  below. 

Comments 

Vegetables 

USDA  proposed  to  define 
"vegetables"  for  purposes  of  the  Act  as 
"the  human  edible  herbaceous  leaves, 
stems,  roots,  or  tubers  of  plants,  which 
are  eaten,  either  cooked  or  raw,  chiefly 
as  the  principal  part  of  a  meal,  rather 
than  as  a  dessert."  53  FR  26081  (July  11, 
1988). 

One  commenter,  while  supporting  the 
proposed  definition  of  "vegetables"  as 
the  correct  scientific  definition  of  the 
term,  suggested  that  USDA  should  also 
define  the  term  "fruits"  in  horticultural 
terms.  This  commenter  asserted  that 
"fruits"  and  "vegetables"  should  be 
defined  according  to  common  usage  on 
the  basis  of  the  principle  of  statutory 
construction  that  the  common  definition 
of  a  statutory  term  is  to  be  presumed. 
Further,  this  commenter  stated  that  a 
"  'common'  or  horticultural  definition  of 
both  fruits  and  vegetables"  would  be 
closer  to  congressional  intent.  In 
addition,  this  commenter  argued  that  the 
rationale  given  by  USDA  to  retain  a 
botanical  definition  of  the  term  "fruits," 
i.e.,  "in  order  to  be  more  precise  in 
distinguishing  fruits  from  vegetables,"  53 
FR  26079  (July  11. 1988),  is  inadequate  in 
that  the  crucial  issue  is  to  distinguish 
between  activities  that  are  within  or 
without  of  the  scope  of  "seasonal 
agricultural  services,"  rather  than 
distinguishing  between  fruits  and 
vegetables.  Another  commenter  argued 
the  same  principle  of  statutory 
construction  as  the  previous  commenter, 
i.e.,  that  the  common  meaning  of  a 
statutory  term  is  to  be  presumed,  but  in 
contrast  came  to  an  opposite  conclusion 
that  instead  of  a  horticultural  definition, 
a  botanical  definition  of  the  term 
"vegetables"  should  be  used.  This 
commenter  asserted  that  the  "(.ommon" 
meaning  of  the  term  "vegetables"  is 
generally,  "any  plant." 

One  commenter  argued  that  the 
original  botanical  definition  of 
"vegetables"  promulgated  by  USDA 
should  be  used,  but  without  the 
"herbaceous"  limitation.  While  the 
previous  commenter  asserted  that  the 
definition  should  be  "any  plant,"  this 
commenter  asserted  that  the  accepted 
botanical  definition  of  "vegetables,"  is 
"any  edible  part  of  a  plant  that  is  not 
derived  as  a  product  of  sexual 
reproduction,  i.e..  not  a  fruit."  Id.  USDA 
notes  that  the  phrase  "a  product  of 


sexual  reproduction"  is  not  an  accepted 
botanical  definition  of  the  term  "fruits." 

One  commenter  discussed  the 
horticultural  definition  of  "vegetubles," 
asserting  that  it  is  vague  and  imprecise 
and  argued  that  the  horticultural 
classification  of  plants  will  vary 
according  to  where  they  are  grown,  how 
cultivated,  and  the  use  to  which  they  are 
put.  This  commenter  stated  that  it  is 
contrary  to  the  nature  of  horticultural 
classifications  to  establish  rigid 
boundaries. 

One  commenter  argued  that 
horticulture  was  inappropriate  as  a 
source  of  the  definition  of  "vegetables  ' 
because  horticulture  is  not  a  pure 
science,  and  is  generally  restricted  to 
those  crops  in  which  plants  are  grown 
as  "individuals,"  i.e.,  "garden  crops,"  as 
opposed  to  field  crops.  Thus,  this 
commenter  argues.  USDA  implicitly  has 
incorporated  into  the  definition  of 
"vegetables"  limitations  relating  to  the 
intensity  of  labor  used  in  the  production 
of  a  crop.  Based  on  this  characterization 
of  horticulture,  this  commenter  states 
that  "{bjoth  the  legislative  history  and 
the  plain  language  of  the  statutory 
provisions  for  the  Special  Agricultural 
Worker  (SAW)  program  make  clear  that 
Congress  intended  that  program  to  apfdy 
to  all  agricultural  crops,  not  just  select 
garden  crops." 

Several  commenters  argued  that 
USDA  should  not  mix  a  botanical 
definition  of  the  term  "fruits"  with  a 
horticultural  definition  of  the  term 
"vegetables."  One  commenter  asserted 
that  USDA  failed  to  explain  why 
Congress  would  have  intended  USDA  to 
adopt  two  completely  different 
conceptual  approaches  to  defining 
"fruits  and  vegetables  of  every  kind." 

Noting  that  there  is  much  overlap 
between  the  botanical  definition  of 
"fruits"  and  the  horticultural  definition 
of  "vegetables,"  one  commenter  argued 
that  the  USDA  proposed  rule  assumes 
that  Congress  intended  to  repeat  itself  in 
large  measure  in  the  phrase  "fruits  and 
vegetables  of  every  kind."  This 
commenter  asserts  that  such  a  result  is 
contrary  to  traditional  principles  of 
statutory  construction.  Next,  this 
commenter  asserts  that  the  use  of 
botanical  terms  to  describe  the  plant 
parts  that  are  within  the  scope  of  the 
term  "vegetables"  so  as  to  exclude  fruits 
is  unsupported  because  those  te.'ms 
have  no  meaning  and  basis  in 
established  horticultural  definitions. 
Finally,  this  commenter  states  that  these 
limitations,  i.e..  the  use  of  botanical 
terms  to  describe  the  plant  parts,  would 
be  unnecessary  if  USDA  adopted  a 
consistent  approach,  either  botanical  or 
horticultural. 
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Several  commenters  supported 
USDA's  proposed  definition  of  the  term 
"vegetables."  One  commenter,  a 
professor  of  soil  science  in  the 
agronomy  department  of  a  state 
university,  stated  that  the  horticultiiral 
definition  of  the  term  "vegetables"  is 
appropriate  because  the  term  "is  of 
horticultural  origin."  Another 
commenter,  an  associate  professor  and 
certified  professional  agronomist  and 
soil  scientist  at  a  state  university 
institute  of  food  and  agricultural 
sciences,  stated  that  "the  botanical 
definition  of  'finiits'  and  the  horticultural 
definition  of  'vegetables'  recommended 
for  use  in  the  rule  are  those  which 
correctly  describe  the  agricultural 
products  in  question."  A  third 
conunenter.  the  director  of  research  and 
soil  scientist-agronomist  for  the  largest 
sugar  cane  producer  in  the  United 
States,  stated  that  "[tjhere  is  no 
botanical  definition  of  the  term 
'vegetable'  and.  therefore,  it  is 
reasonable  to  use  a  horticultural 
definition." 

As  the  court  in  NWFWA  v.  Lyng 
noted,  the  Act  gives  the  Secretary  broad 
discretion  in  defining  "fruits"  and 
"vegetables."  NWFWA  v.  Lyng,  C.A. 
No.  87-1487.  slip  op.  at  18  {D.D.C.  April 
25, 1988).  The  court  found  that  it  was 
reasonable  to  define  fruits  and 
vegetables  "in  scientific  terms."  noting 
that  "Congress  never  indicated  that  an 
everyday  definition  of  fruits  and 
vegetables  was  to  be  used  over  a 
scientific  definition."  and  that  the 
plaintiffs  failed  "to  demonstrate  that  a 
'common*  definition  exists."  NWFWA  v. 
Lyng,  CA.  No.  87-1487.  slip  op.  at  18-19 
(D.D.C.  April  25, 1988).  As  the  comments 
discussed  above  demonstrate,  there  is 
no  "common"  definition  of  the  term 
"vegetables."  The  scientific  definition  of 
"vegetables"  incorporated  in  this 
regulation  is  not  a  "common  usage" 
definition;  rather,  it  is  a  scientific 
definition. 

In  determining  the  definitions  of  both 
"fruits"  and  "vegetables,"  USDA  took 
the  same  conceptual  approach.  Both 
definitions  are  based  on  the  scientific 
literature.  Thus,  the  distinction  made  by 
some  commenters  that  USDA  has 
applied  two  completely  different 
conceptual  approaches  or  that  the 
definitions  are  incompatible  is  meritless. 

Because  the  term  "fruit"  is  recognized 
in  virtually  all  of  the  scientific  sources 
reviewed  by  USDA  as  generally  the 
mature,  sexual  reproductive  organ  of  a 
seed  plant,  53  FR  28078  (July  11. 1988),  it 
is  appropriate  to  continue  to  define 
"fruits"  as  "the  human  edible  parts  of 
plants  which  consist  of  the  mature 
ovaries  and  fused  other  parts  of 


structures,  which  develop  from  flowers 
or  inflorescence."  7  CFR  ld.5.  A  review 
of  the  horticultural  sources  reveals  that 
this  botanical  definition  is  recognized 
also  in  the  field  of  horticulture  as  the 
appropriate  and  accepted  definition  of 
"fruits."  However,  a  review  of  the 
scientific  literature  reveals  that  the  term 
"vegetables"  is  a  horticultural  term. 
Therefore,  it  is  appropriate  to  define 
"vegetables"  on  the  basis  of  a  consensus 
horticultural  definition,  with  reasonable 
limiting  factors  based  on  the  scientific 
literature,  congressional  intent,  and 
common  sense. 

In  response  to  the  conunent  that 
asserted  that  horticulture  is  limited  to 
"garden  crops"  and.  thus,  inappropriate 
for  the  source  of  the  definition  of 
"vegetables."  USDA  agrees  that 
Congress  did  not  intend  the  SAW 
program  to  be  limited  to  "garden  crops." 
It  is  clear  fi'om  the  legislative  history 
and  the  plain  language  of  the  statute 
that  Congress  did  not  intend  the  SAW 
program  to  apply  to  all  agricultural 
crops.  However,  the  science  of 
horticulture  is  not  limited  to  "garden 
crops."  and  is  in  fact  a  science. 
Whatever  the  proper  characterization  of 
horticulture,  it  is  clear  from  the  scientific 
sources  that  the  term  "vegetables"  is  a 
horticultural  term  and.  therefore,  it  is 
appropriate  to  look  to  horticulture  for 
the  proper  and  accepted  scientific 
definition  of  that  term. 

In  response  to  the  comment  that 
asserted  that  horticulture  is 
inappropriate  because  the  classification 
of  a  crop  as  a  "vegetable"  will  vary 
according  to  where  it  is  grown,  how  it  is 
cultivated,  and  how  it  is  used.  USDA 
believes  that  a  horticultural  definition  is 
appropriate  because  "vegetables"  is  a 
horticultural  term.  The  definition  of 
"vegetables"  adopted  by  USDA 
correctly  describes  what  is  a 
"vegetable"  as  that  term  is  recognized 
generally  in  the  scientific  literature.  The 
Act  relates  to  "seasonal  agricultural 
services"  performed  by  aliens  in  the 
United  States  during  the  12-month 
period  ending  May  1. 1988.  8  U.S.C. 
1160(a).  The  fact  that  a  plant  may  be 
classified  as  a  "vegetable"  some  time  in 
the  future  is  academic  and  irrelevant. 
The  classification  of  a  crop  as  a 
"vegetable"  will  not  vary  according  to 
where  it  is  grown;  it  will  depend  on 
whether  it  is  "the  human  edible 
herbaceous  leaves,  stems,  roots,  or 
tubers  of  plants,  which  are  eaten,  either 
cooked  or  raw,  chiefly  as  the  principal 
part  of  a  meal,  rather  than  as  a  dessert. 
The  classification  of  a  plant  as  a 
"vegetable"  will  not  vary  according  to 
how  the  crop  is  cultivated.  However,  for 
a  SAW  applicant  to  qualify  under  the 


Act,  that  applicant  must  have  performed 
"field  work"  as  defined  in  the 
regulations.  The  classification  of  a  crop 
as  a  "vegetable"  will  depend  on  how 
that  crop  is  used;  it  must  be  "eaten, 
either  cooked  or  raw.  chiefly  as  the 
principal  part  of  a  meal,  rather  than  as  a 
dessert."  Because  the  classification  of 
crops  must  be  made  on  a  commodity-by- 
conunodity  basis,  the  classification  of  a 
crop  based  on  its  use  will  not  vary 
generally.  If  a  crop  produces  "human 
edible  herbaceous  leaves,  stems,  roots, 
or  tubers  .  .  .  which  are  eaten,  either 
cooked  or  raw.  chiefly  as  the  principal 
part  of  a  meal,  rather  than  as  a  dessert," 
then  that  crop  meets  the  definition  of 
"vegetables"  and  the  fact  that  the  plant 
may  be  put  to  other  uses  will  not 
disqualify  the  crop.  On  the  national 
scope,  any  significant  change  in  use  or 
the  introduction  of  a  new  plant  crop,  to 
the  extent  that  it  results  in  the 
reclassification  of  a  crop  or  the  addition 
of  a  new  vegetable,  likely  will  have  no 
bearing  on  the  SAW  program  because 
the  relevant  timeframe  for  SAW 
applicants  is  the  12-month  period  ending 
May  1. 1986,  and  such  a  change  in  use  or 
introduction  of  a  new  crop  on  a  national 
scope  is  unlikely  to  occur  during  the 
relevant  period  for  replenishment 
special  agricultural  workers  (beginning 
with  fiscal  year  1990  and  ending  with 
fiscal  year  1993).  8  U.S.C.  1161. 

In  response  to  the  comment  that 
argued  that  the  use  of  a  botanical 
definition  of  "fruits"  and  a  horticultural 
defintion  of  "vegetables"  results  in 
considerable  overlap  and.  thus,  assumes 
that  Congress  meant  to  repeat  itself  in 
large  measure  with  the  phrase  "fhiits 
and  vegetables  of  every  kind".  USDA 
believes  that  this  argument  is  meriUess. 
The  only  generally  accepted  description 
of  "vegetables"  contained  in  the 
botanical  sources  is  generally  "any 
plant."  i.e.,  used  as  an  adjective  to 
describe  the  vegetable  kingdom.  The 
adoption  of  such  a  description  as  the 
definition  of  "vegetables"  would  result 
in  a  complete  overlap  between  "fruits" 
and  "vegetables."  This  overlap  could  be 
remedied  simply  by  stating  that  any 
plant  part  which  is  not  a  fruit  is  a 
vegetable.  However,  this  would  be 
overly  broad  and  inconsistent  with  the 
task  given  by  Congress  to  the  Secretary 
to  define  these  terms.  The  "human 
edible"  limitation  would  have  to  be 
applied,  as  well  as  other  reasonable 
limiting  factors.  In  any  event,  under  any 
approach,  there  would  be  considerable 
overlap  between  the  definitions  of 
"fruits"  and  "vegetables,"  and  various 
limiting  factors  would  have  to  be 
applied.  Thus,  it  was  reasonable  for 
USDA  to  look  to  the  horticultural 
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definition  of  "vegetables"  as  the  basis 
for  the  definition  of  "vegetables" 
because  the  term  is  a  horticultural  term. 
The  description  of  "vegetables"  as  "any 
plant"  was  rejected  by  USDA  as 
overbroad  because  it  refers  to  the 
vegetable  kingdom,  as  opposed  to 
animal  or  mineral.  Clearly,  Congress  did 
not  intend  to  include  all  plants  with  the 
phrase  "fruits  and  vegetables  of  every 
kind  and  other  perishable  commodities." 
Congress  could  have  said  simply,  "all 
plants." 

One  commendter  argued  that  the 
statutory  phrase  "fruits  and  vegetables 
of  every  kind."  evinces  a  congressional 
intent  that  the  definition  of  "vegetables" 
should  be  construed  liberally,  and.  thus, 
does  not  allow  for  any  of  the  limitations 
incorporated  in  the  USDA  proposed 
definition. 

Two  commenters  argued  that  the 
definitions  of  "fruits"  and  "vegetables" 
should  not  be  modified  by  the  "human 
edible"  limitation.  One  of  these 
commenters  cited  the  case  ol  National 
Cotton  Council  of  America,  et  al.  v. 
Richard  E.  Lyng,  et  al..  Civil  Action  No. 
CA-5-87-0200  (N.D.  Tex.  February  8. 
1988)  (hereinafter  "National  Cotton 
Council  of  America  v.  Lyng").  This 
commenter  argued  that,  either  the 
"human  edible"  limitation  should  be 
eliminated  or  clarified  to  indicate  that  a 
crop  is  "human  edible"  if  it  is  capable  of 
being  eaten  by  humans  either  before  or 
after  processing,  even  if  its  primary  or 
sole  use  is  for  livestock  feed  or  other 
agricultural  uses,  and  not  for  human 
consumption.  The  decision  in  National 
Cotton  Council  of  America  v.  Lyng  is 
limted  to  the  specific  issue  in  that  case, 
i.e.,  whether  cotton  meets  the  definition 
of  "fruits."  Thus,  USDA  believes  that  the 
decision  in  National  Cotton  Council  of 
America  v.  Lyng  has  no  precedential 
value  as  to  other  commodities. 

Another  commenter.  on  the  other 
hand,  stated  that  USDA  "is  indubitably 
correct  in  its  finding  that  'human  edible' 
is  a  necessary  limitation  to  any  of  the 
definitions  of  fruit  or  vegetable  under 
discussion." 

The  court  in  NWFWA  v.  Lyng  found 
that  the  limiting  factor  of  "human 
edible"  was  "explained  adequately  and 
extensively"  in  the  notice  of  proposed 
rulemaking.  NWFWA  v.  Lyng,  C.A.  No. 
87-1487,  slip  op.  at  16  &  n.8.  Thus,  USDA 
has  determined  that  the  limiting  factor 
of  "human  edible"  is  reasonable  and 
necessary  to  the  proper  definition  of 
"vegetables." 

One  commenter,  while  asserting  that 
USDA  should  define  "vegetables"  as 
any  edible  part  of  a  plant  that  is  not  a 
fruit,  i.e.,  without  modfying  "vegetables" 
by  the  "herbaceous"  limiting  factor, 
argued  that  the  proper  definition  of  a 


non-herbaceous  or  woody  stem  is 
secondary  growth  through  a  vascular 
cambium,  and  that  all  other  plants  are 
herbaceous.  This  commenter  asserted 
that  there  are  exceptions  to  this  rule,  but 
that  no  scientists  have  included 
sugarcane  within  the  woody  category. 
On  the  other  hand,  two  scientists 
commented  that  the  "herbaceous" 
limitation  was  reasonable  because 
woody  plant  parts  are  indigestible  by 
humans.  Also,  as  one  of  these  scientists 
noted,  the  "herbaceous"  limitation  is  a 
reasonable  limitation  because  many  of 
the  published  scientific  definitions  of  the 
term  "vegetables"  include  the 
"herbaceous"  limitation. 

An  examination  of  the  scientific 
literature  reveals  that,  while  some 
scientific  sources  define  "herbaceous" 
as  a  seed  plant  which  develops  little  or 
no  secondary  woody  tissue,  the  term 
"herbaceous"  is  defined  in  most 
scientific  sources  as  generally  a  seed 
plant  that  does  not  develop  woody 
tissues.  Thus,  USDA  has  determined 
that  "herbaceous"  for  purposes  of  the 
definition  of  "vegetables"  should  be 
defined  as  non-woody  because  woody 
plant  parts  are  indigestible  by  humans. 
In  addition,  USDA  has  determined  that 
the  term  "herbaceous"  should  be 
applied  to  the  specific  plant  part  that 
constitutes  the  commodity  in  order  to 
include  as  "vegetables"  non-woody 
parts  of  woody  plants  that  are  eaten, 
either  cooked  or  raw,  chiefly  as  the 
principal  part  of  a  meal,  rather  than  as  a 
dessert. 

One  commenter  stated  that  the 
purpose  of  the  "principal  part  of  a  meal" 
clause  is  to  include  as  vegetables  non- 
sweet  fruits,  e.g.,  com,  tomatoes,  and 
cucumbers,  which  are  eaten  chiefly  as 
the  principal  part  of  a  meal.  On  the 
basis  of  this  assertion,  this  commenter 
concludes  that  the  "principal  part  of  a 
meal"  clause  is  superfluous  because 
USDA  has  excluded  fruits  from  the 
definition  of  "vegetables"  by  describing 
the  included  plant  parts  in  botanical 
terms  so  as  to  exclude  fruits.  In  addition, 
this  commenter  noted  that  many  of  the 
scientific  sources  refer  to  a  "vegetable" 
as  a  plant  part  which  is  eaten  "with"  or 
"during"  the  principal  part  of  a  meal, 
referring  to  time  only,  while  the 
proposed  rule  states  that  a  vegetable  is 
a  plant  part  which  is  eaten  "chiefly  as 
the  principal  part  of  a  meal,  rather  than 
as  a  dessert,"  which  requires  more  than 
merely  a  concurrence  in  time.  Because 
this  commenter  believes  that  the 
"principal  part  of  a  meal"  clause  is 
superfluous,  this  commenter  concludes 
that  there  is  no  basis  for  the  phrase 
"chieflv  as  the  principal  part  of  a  meal, 
rather  than  as  a  dessert." 


USDA  has  determined  that  the 
"principal  part  of  a  meal"  clause  not 
only  delineates  the  time  at  which 
vegetables  are  eaten,  it  also  establishes 
that  a  vegetable  is  a  plant  part  that  is  a 
principal  component  in  a  main  dish  or 
side  dish.  It  is  clear  from  the  context  of 
the  discussions  of  the  horticultural 
definition  of  the  term  "vegetables"  in  the 
scientific  sources  that  "vegetables"  does 
not  include  spices,  herbs,  flavorings, 
sweeteners,  condiments,  medicines,  or 
plant  parts  which  may  be  eaten  by  only 
a  few  persons  as  a  novelty.  This 
approach  is  also  dictated  by  common 
sense.  Otherwise,  anything  that  is 
derived  from  herbaceous  plants  that 
finds  its  way  into  the  principal  course  of 
a  meal  or  is  consumed  concurrently  with 
the  principiil  course  of  a  meal  would  be 
considered  a  vegetable.  Such  a  broad 
interpretation  of  the  definition  would  be 
overinclusive  and  would  lead  to  a 
number  of  anomalies  that  clearly  would 
exceed  congressional  intent.  Coffee, 
condiments,  flavorings,  honey,  hops, 
molasses,  oils,  spices,  sugar,  syrup,  teas, 
and  medicines  are  all  commodities  that 
may  be  consumed  during  the  main 
course  of  a  meal,  but  are  not  considered 
to  be  vegetables.  However,  such  is  the 
result  if  common  sense  is  not  applied  to 
the  apphcation  of  the  definition  of  the 
term  "vegetables."  Furthermore,  the 
"rather  than  as  a  dessert"  element  in 
that  clause  refers  not  only  to  time,  but 
serves  also  to  describe  "vegetables"  as 
non-sweet.  It  is  arguable  that  the  "rather 
than  as  a  dessert"  element  may  serve 
only  to  include  as  "vegetables"  non-  ^ 
sweet  fruits.  However,  this  clause  is 
contained  in  many  of  the  published 
horticultural  definitions  and  no  purpose 
would  be  served  by  its  elimination. 
Retaining  the  "rather  than  as  a  dessert" 
clause  may  serve  also  to  distinguish 
plants  that  are  used  primarily  as  spices. 
herbs,  flavorings,  sweeteners, 
condiments,  and  medicines.  Therefore, 
the  "chiefly  as  the  principal  part  of  a 
meal,  rather  than  as  a  dessert"  clause  is 
not  superfluous. 

Two  commenters  suggested  that  the 
USDA  definition  of  "vegetables"  is  too 
narrow  and  restrictive  in  that  it  results 
in  the  exclusion  of  certain  parts  of 
certain  plants  that  are  commonly 
considered  to  be  vegetables.  These 
commenters  suggested  that  rhubarb, 
cassava,  onions,  and  parsley  would  fall 
outside  of  the  scope  of  the  definition  of 
"vegetables"  due  to  the  requirement  that 
the  plant  part  be  eaten,  cooked  or  raw, 
chiefly  as  the  principal  part  of  a  meal, 
rather  than  as  a  dessert.  Rhubarb  is 
frequently  eaten  as  a  stewed  or  steamed 
vegetable  side  dish  chiefly  as  the 
principal  part  of  a  meal,  rather  than  as  a 
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dessert.  Hie  cassava  is  a  starchy  tuber 
which  is  used  in  the  same  ways  that  a 
potato  is  used,  e.g.,  boiled  and  used  in 
soups  or  stews;  sliced  and  fried  like 
potato  chips;  or  mashed  and  substituted 
for  potato  in  recipes  for  baked  goods.  In 
addition,  some  varieties  of  sweet 
cassava  may  be  eaten  raw.  Although 
rhubarb  and  cassava,  like  sweet  potato 
and  pineapple,  may  be  used  also  for 
dessert  does  not  negate  the  fact  that 
these  commodities  meet  the  definition  of 
"vegetables."  Onions,  served  cooked  or 
raw,  clearly  are  eaten  as  the  principal 
part  of  a  meal,  rather  than  as  a  dessert. 
The  fact  that  onions  also  may  be  used  as 
a  spice  or  flavoring  does  not  negate  the 
fact  that  onions  meet  the  definition  of 
"vegetables."  USDA  agrees  that  parsley 
does  not  meet  the  definition  of 
"vegetables."  Parsley  is  a  culinary  herb 
which  is  not  eaten  chiefly  as  the 
principal  part  of  a  meal,  rather  than  as  a 
dessert.  Although  parsley  may  be  used 
as  a  spice  or  a  garnish  with  a  dish  eaten 
as  the  principal  part  of  a  meal,  parsley  is 
not  itself  eaten  as  the  principal  part  of  a 
meal.  A  spice,  flavoring,  or  garnish  is 
not  a  principal  component  of  a  main 
dish  or  side  dish,  and,  thus,  does  not 
meet  the  definition  of  "vegetables." 

Sugar  Cane 

Several  commenters  stated  that  sugar 
cane  did  not  meet  the  definition  of 
"vegetables."  while  several  other 
commenters  suggested  that  sugar  cane 
did  meet  the  definition. 

Most  of  the  comments  focused  on  the 
stalk  of  the  sugar  cane  in  discussing 
whether  or  not  it  met  the  definition  of 
"vegetables."  Some  commenters 
discussed  die  processed  sugar  derived 
from  sugar  cane  as  the  commodity  in 
question.  One  conmienter  stated: 

[T]he  "vegetable"  primarily  under 
discussion  is  granulated  cane  sugar  rather 
than  whole  pieces  of  the  cane  which  are 
distributed  in  modest  quantities  through 
specialty  food  markets.  Th's  concept 
simphnes  the  discussion.  To  the  extent  that 
sugar  cane  may  be  woody  and  non- 
herbaceoua,  the  granulated  cane  sugar  is  the 
extracted  herbacious  [sic]  part  of  the  cane. 

Under  the  plain  language  of  the  Act, 
the  SAW  program  is  limited  to 
"seasonal  agricultural  services," 
meaning  "the  performance  of  field  work 
relating  to  planting,  growing  and 
harvesting  of  fruits  and  vegetables  of 
every  kind  and  other  perishable 
commodities."  The  commodity  in 
question,  therefore,  is  the  sugar  cane,  as 
opposed  to  the  stigar  which  is  produced 
from  the  cane,  because  only  the  cane  is 
the  product  of  field  work.  In  addition; 
sugar  is  not  a  plant  pari;  rather,  it  is  a 
compound  derived  from  plants. 


Sugar  may  be  any  number  of  various 
water  soluble  compounds  that  vary 
widely  in  sweetness  and  comprise  the 
oligosacchrides,  including  sucrose  and 
fructose.  Cane  sugar  is  wholly  or 
essentially  sucrose.  Sucrose  is  present  in 
many  plants,  but  is  obtained 
commercially  from  sugar  cane  or  sugar 
beet,  and  less  extensively  from  sorghum, 
maples,  and  palms.  Several  commenters 
noted  the  importance  of  sugar  cane  as  a 
crop  and  the  importance  of  sugar  as  a 
component  in  the  human  diet.  Some 
commenters  noted  that  the  per  capita 
consumption  of  sugar  in  the  United 
States  is  more  than  100  pounds  of  sugar 
per  year.  None  of  these  commenters 
noted  what  percentage  of  that  sugar 
consumption  is  sugar  produced  from 
sugar  cane  and  what  percentage  is  from 
other  sources.  While  USDA 
acknowledges  the  importance  of  sugar 
as  a  commodity  and  recognizes  that 
Americans  consimfie  a  significant 
amount  of  sugar  in  their  diets,  this  is  not 
determinative  of  whether  sugar  cane  is  a 
vegetable. 

Some  commenters  argued  that  sugar 
cane  is  "human  edible"  because  sugar 
cane  may  be  chewed.  USDA  believes 
that  the  chewing  of  cane  and  the  fact 
that  sugar  is  human  edible  does  not 
mean  necessarily  that  sugar  cane  is 
"human  edible"  for  purposes  of  the 
regulation. 

One  commenter,  an  associate 
professor  and  certified  professional 
agronomist  and  soil  scientist  at  a  state 
university  institute  of  food  and 
agricultural  sciences  and  one  of  the 
nation's  leading  experts  on  sugar  cane, 
noted  that  the  sugar  cane  stalk  is  not 
edible.  This  expert  noted  that  selected 
soft  varieties  of  sugar  cane  may  be 
grown  in  gardens  as  "chewing"  cane, 
but  that  this  production  is  very  minimal. 
Another  commenter,  stated  that  "[t]he 
minute  amount  of  sugarcane  which  is 
'chewed'  (not  eaten]  as  a  novelty  would 
hardly  be  sufficient  to  classify  the  crop 
as  a  fruit  or  vegetable  by  any 
reasonable  standards."  A  third 
commenter,  the  vice  president  and 
director  of  research  for  the  nation's 
largest  sugar  cane  producer,  stated  that, 
while  some  people  may  suggest  that 
sugar  cane  is  chewed  by  humans,  in  no 
case  is  sugar  cane  actually  eaten 
because  the  harvested  part  of  the  cane, 
the  mature  stalk,  is  highly  fibrous  and 
not  digestible  by  humans. 

Several  commenters  stated  that  sugar 
cane  was  herbaceous.  One  commenter 
argued  that  the  only  accepted  scientific 
definition  of  "herbaceous"  is  secondary 
growth  by  a  vascular  cambium,  and 
since  grasses  do  not  produce  secondary 
growth  through  a  cambium  layer,  sugar 
cane  is  herbaceous.  This  comment 


ignores  the  fact  that  "herbaceous"  is 
defined  generally  in  most  of  the 
scientific  literature  as  "non-woody." 
Thus,  the  issue  is  whether  sugar  cane  is 
woody. 

One  commenter  compared  sugar  cane 
to  an  artichoke,  described  by  this 
commenter  as  a  woody  or  fibrous 
vegetable.  This  commenter  stated  that 
very  little  of  the  artichoke  plant  is  edible 
and  that  part  only  after  cooking,  and 
that  at  least  a  comparable  part  of  sugar 
cane  is  edible  even  without  cooking. 

The  mariceted  portion  of  the  artichoke 
is  the  herbaceous  bud,  which  is  actually 
an  immature  flower  head,  made  up  of 
numerous  closely  interlaid  bracts  or 
scales  upon  a  receptacle.  The  edible 
portion  of  the  artichoke  consists  of  the 
tender  bases  of  the  bracts,  the  young 
flowers,  and  the  receptacle  or  fleshy 
base  upon  which  the  flowers  are  borne. 
Although  the  bracts  are  fibrous,  the 
edible  portions  of  the  artichoke  are 
herbaceous  modified  leaves  and  stems 
which  are  eaten,  cooked,  chiefly  as  the 
principal  part  of  a  meal,  rather  than  as  a 
dessert.  Tlius,  artichoke  meets  the 
definition  of  "vegetables." 

Several  commenters  stated  that  sugar 
cane  was  not  herbaceous.  Those 
commenters  who  stated  that  sugar  cane 
was  not  herbaceous  noted  that  the 
stems  of  the  sugar  cane  plant  contain 
large  amounts  of  lignin  and  other  fibrous 
material  which  are  very  indigestible  to 
humans,  and  that  sugar  cane  is  more 
like  a  woody  plant  than  an  herbaceous 
plant.  An  associate  professor  of  sugar 
and  energy  crops  at  a  state  university 
agricultural  research  center,  noted: 

A  few  varieties  (those  used  for  chewing) 
might  have  a  Hber  content  low  enough  (5  to 
B%]  to  be  called  herbaceous.  Some  sugarcane 
forms,  however,  are  so  Tibrous  (20%)  that  they 
are  used  as  a  substitute  for  wood  in 
construction  of  fences,  roofs,  and  wattles  and 
partition  walls.  Even  those  varieties  used  for 
sugar  production  would  seem  woody  if 
chewed. 

The  vice  president  of  research  of  the 
nation's  largest  sugar  company  stated: 

Once  the  sugar  and  water  has  been 
extracted  from  the  stalk,  the  biomass  residue 
is  actually  burned  as  boiler  fuel  to  run  our 
mills,  and  in  the  past  has  been  made  into 
fiber  board. 

An  examination  of  the  scientific 
hterature  reveals  that  some  scientists  do 
describe  sugar  cane  as  "woody,"  and, 
thus,  non-herbaceous.  Because  sugar 
cane,  in  the  same  manner  as  wood,  is 
indigestible  and  not  suitable  as  food, 
USDA  has  concluded  thai  sugar  cane 
does  not  have  the  essential 
characteristic  of  an  herbaceous  part  of  a 
plant. 
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Several  commenters  noted  that  sugar 
cane  is  not  eaten,  cooked  or  raw,  chiefly 
as  the  principal  part  of  a  meal,  rather 
than  as  a  dessert.  Other  commenters 
stated  that  sugar  cane  is  eaten  as  the 
principal  part  of  a  meal,  rather  than  as  a 
dessert.  Some  commenters  noted  that 
sugar  is  a  significant  component  in 
many  non-dessert  foods,  including  soft 
drinks,  non-carbonated  beverages, 
confections,  baked  goods,  processed 
foods,  canned  vegetables,  breakfast 
products,  and  various  other  foods,  or 
added  directly  to  food  eaten  as  the 
principal  part  of  a  meal.  USDA  has 
determined  that  such  use  is  as  a 
sweetener  rather  than  as  a  main  dish, 
side  dish,  or  principal  component  in  a 
main  dish  or  side  dish  eaten  chiefly  as 
the  principal  part  of  a  meal. 

Several  commenters  noted  that  sugar 
cane  may  be  chewed  or  sucked  on  and 
could  be  found  in  some  produce 
markets.  These  commenters  asserted 
that  the  chewing  of  sugar  cane  indicated 
that  sugar  cane  is  edible  and  is  in  fact 
eaten.  Other  commenters  stated  that  the 
chewing  of  cane  is  not  the  "eating"  of 
sugar  cane,  that  sugar  cane  is 
indigestible  and  that  the  eating  of  sugar 
cane  could  be  deleterious  to  human 
health.  Eating  is  the  process  of  taking 
into  the  mouth,  chewing,  and 
swallowing.  While  it  is  true  that  people 
swallow  the  juice  from  the  cane,  this  is 
not  the  swallowing  of  the  cane.  Sugar 
cane  marketed  by  a  produce  distributor 
in  California  and  available  in  some  East 
Coast  supermarkets  labels  its  packages 
of  sugar  cane  with  the  cautionary 
notices:  "Do  not  swallow;"  "Not 
recommended  for  children  under  5  or 
persons  with  braces."  Recipes  printed 
on  the  packaging  suggest  the  use  of 
sugar  cane  as  a  garnish  only.  While  the 
juice  of  the  sugar  cane  is  digestible,  the 
cane  itself  is  not  digestible  by  humans. 
USDA  has  determined  that  these  facts 
indicate  that  the  small  amou'Jt  of  sugar 
cane  which  is  chewed  fails  to  establish 
that  sugar  cane  is  eaten  raw. 

Some  commenters  stated  that  sugar 
cane  is  served  cooked  as  the  principal 
part  of  a  meal,  rather  than  as  a  desert. 
One  commenter  included  the  menu  of  a 
Washington,  DC,  Vietnamese  restaurant 
which  serves  "Blended  Jumbo  Shrimp 
wrapped  around  a  core  of  fresh  sugar 
cane  (season)  and  grilled — Chao  Tom." 
Upon  investigation,  USDA  determined 
that  such  sugar  cane  is  not  eaten,  but 
serves  as  a  sweetener,  not  as  a 
vegetable.  A  review  of  various  ethnic 
cookbooks  demonstrated  that  sugar 
cane  is  used  as  a  sweetener  in  these 
dishes  and  may  be  disposed  of  prior  to 
serving,  after  the  sugar  has  imparted  its 
sweetness  in  the  dish,  or  the  sugar  cane 


may  remain  in  the  dish  when  served,  but 
in  no  event  is  the  sugar  cane  eaten.  The 
sugar  cane  used  in  these  dishes  may  be 
chewed  on,  but  the  cane  is  not 
swallowed. 

Thus,  USDA  has  determined  that 
sugar  cane  is  not  a  herbaceous  stem 
which  is  eaten,  either  cooked  or  raw, 
chiefly  as  the  principal  part  of  a  meal, 
rather  than  as  a  dessert.  Therefore, 
sugar  cane  is  not  a  vegetable. 

In  NWFWA  V.  Lyng,  the  court  upheld 
the  USDA  definition  of  "other 
perishable  commodities"  as  "those 
commodities  which  do  not  meet  the 
definition  of  fruits  or  vegetables,  that 
are  produced  as  a  result  of  seasonal 
field  work,  and  have  critical  and 
unpredictable  labor  demands." 
NWFWA  V.  Lyng,  C.A.  No.  87-1487,  slip 
op.  at  8-14  (D.D.C.  April  25. 1988).  The 
court  agreed  also  that  unpredictable 
labor  demands  meant  that  the  period 
during  which  field  work  was  to  be 
initiated  cannot  be  predicted  with  any 
certainty  within  60  days  in  advance  of 
need.  Id.  USDA  explained  that  "critical 
and  unpredictable  labor  demands"  was 
defined  to  make  it  clear  that  the  use  of 
alien  workers  is  predicated  upon 
circumstances  which  create  the  critical, 
yet  unpredictable  demand  for  a  labor 
force  on  short  notice.  52  FR  13247  (April 
22, 1987). 

USDA  determined  that  sugar  cane  did 
not  meet  the  definition  of  "other 
perishable  commodifies"  because  the 
production  of  sugar  cane  does  not 
involve  critical  and  unpredictable  labor 
demands.  Labor  demands  with  respect 
to  the  production  of  sugar  cane  are 
reasonably  predictable  more  than  60 
days  in  advance,  and  extreme 
conditions,  such  as  severe  freezes  or 
storms,  do  not  create  a  critical  need  for 
additional  labor  significantly  above  the 
level  that  is  predicted  months  in 
advance. 

One  commenter,  a  professor  of  soil 
science  in  the  agronomy  department  of  a 
state  university,  noted  that  sugar  cane  is 
not  a  perishable  commodity  since  it  is 
very  robust  and  can  withstand  extremes 
in  weather  such  as  hot  or  cold,  wet  or 
dry  conditions  with  a  minimum  of 
damage.  Such  conditions  are  generally 
not  critical  for  the  sugar  industry  except 
under  extreme  circumstances  in  which 
case  an  additional  labor  force  would  be 
of  little  use.  Normal  drought  conditions 
which  would  decimate  vegetables  such 
as  lettuce  or  cabbage  may  reduce  the 
growth  rate  of  sugar  cane,  but  would  not 
kill  it,  and,  in  fact,  would  increase  the 
sucrose  content  of  the  cane.  When 
water  was  again  available,  the  sugar 
cane  would  resume  growth.  Similarly,  a 
freeze  which  would  kill  most  vegetable 


crops  and  damage  fruit  resulting  in  their 
complete  loss  of  marketability,  may  kill 
the  leaves  of  sugar  cane,  and  if  the 
freeze  was  very  severe,  may  kill  the 
stalks.  However,  this  would  not 
necessarily  mean  that  the  crop  would  be 
lost  since  the  sucrose  in  the  stalks  does 
not  deteriorate  under  cool  conditions 
and  may  remain  harvestable  for  several 
weeks.  Therefore,  the  sugar  growers  can 
continue  harvesting  the  crop  at  the 
normal  rate  for  several  weeks  after  a 
freeze  and  may  not  suffer  a  major  loss  of 
yield.  Thus,  while  there  is  a  real 
emergency  need  for  labor  to  harvest  the 
commodity  before  and  after  a  freeze 
with  respect  to  fruit  and  vegetable 
crops,  with  respect  to  sugar  cane, 
harvesting  continues  at  the  normal  rate 
since  the  sugar  mills  have  limited 
capacity  to  process  cut  cane.  Thus, 
because  sugar  cane  does  not  experience 
the  critical  need  for  a  significant  number 
of  laborers  in  addition  to  anticipated 
levels  as  a  result  of  unforeseen  events,  it 
does  not  experience  critical  and 
unpredictable  labor  demands. 

Sugar  cane  maturity  is  a  matter  of 
period  of  growth  and  weather.  When  the 
cane  has  nearly  completed  its  growth  in 
the  fall,  the  normal  low  temperatures 
that  occur  serve  to  increase  the  sucrose 
content  by  reducing  growth  and 
increasing  sucrose  storage.  However, 
the  sucrose  content  of  the  major  part  of 
the  stalk  has  been  determined  by  the 
growing  conditions  earlier  in  the  crop. 
Therefore,  fields  that  have  attained 
sufficient  growth  may  be  harvested  at 
any  time  in  the  cool  months  of  the  year 
without  a  major  loss  of  sucrose.  Other 
things  being  equal,  fields  that  are 
subject  to  low  temperatures  for  a  longer 
period  generally  have  a  higher  sucrose 
content  than  those  that  have  not 
experienced  low  temperatures. 
Generally,  fields  are  scheduled  for 
harvest  from  the  beginning  of  the 
growing  cycle  depending  on  such  factors 
as  planting,  ratooning  schedules,  and 
mill  capacity.  This  results  in  labor 
scheduling  for  all  components  of  sugar 
cane  production  at  the  beginning  of  the 
crop  which  is  generally  maintained  until 
the  end  of  the  harvest. 

There  is  a  clear  expression  of 
congressional  intent  that  the  SAW 
program  was  to  include  as  "other 
perishable  commodities"  crops  which 
"must  be  harvested  by  hand,  thereby 
requiring  a  large  number  of  workers  on 
short  notice,"  and  not  "where 
mechanical  harvesters  can  be  used  .  .  ." 
131  Cong.  Rec.  S11322  (September  12. 
1985)  (statement  of  Sen.  Wilson);  see 
also  131  Cong.  Rec.  S11325  (September 
12, 1985)  (statement  of  Sen.  Hatch):  131 
Cong.  Rec.  S11334  (September  12. 1985) 
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(statement  of  Sen.  Gorton);  131  Cong. 
Rec.  S11344  (September  12, 1985] 
(statement  of  Sen.  Evans);  131  Cong. 
Rec.  S11537  (September  16. 1985) 
(statement  of  Sen.  Gorton);  131  Cong. 
Rec  S11606  (September  17, 1985) 
(statement  of  Sen.  Wilson);  131  Cong. 
Rec.  S11607  (September  17. 1985) 
(statement  of  Sen.  Gorton);  H.R.  Rep. 
Na  99-682. 99th  Cong.,  2d  Sess.,  Part  1, 
July  16. 1986,  at  p.  85.  Mechanization 
affects  labor  demands  in  that  the  more 
mechanized  the  production  of  a 
particular  crop  is,  the  less  critical  and 
the  more  predictable  the  labor  demands 
are.  Highly  mechanized  crops  do  not 
generally  experience  a  critical  need  for 
a  labor  force  on  short  notice. 

The  sugar  industry  is  highly 
mechanized  except  for  some  planting  in 
some  sugar  producing  areas  and  some 
harvesting  in  Florida.  Machine  planting 
is  utilized  ir.  Louisiana  and  Texas  while 
manual  labor  is  preferred  in  Florida. 
Fields  are  replanted  usually  every  two 
to  six  years,  although  sugar  cane  may  be 
rattooned  for  decades.  Mechanical 
harvesting  is  utilized  in  all  states.  In 
Louisiana  and  Texas,  virtually  all  of  the 
sugar  cane  is  mechanically  harvested.  In 
Florida,  on  the  other  hand,  the  majority 
of  the  sugar  cane  is  cut  by  manual  labor. 
Since  the  planting,  cultivation,  cultiu^l 
practices,  growing  and  harvesting  of 
sugar  cane  is  medianized  for  the  most 
part,  this  represents  further  evidence 
that  sugar  cane  does  not  meet  the 
criteria  of  "other  perishable 
commodities." 

Sugar  cane  is  harvested  normally  from 
November  through  March  in  Florida, 
October  through  March  in  Texas,  from 
mid  October  through  December  in 
Louisiana,  and  almost  year-round  in 
Hawaii.  Sugar  yields  are  generally 
highest  after  January  1,  but  some  fields 
must  be  harvested  before  they  have 
reached  maximum  yield  to  allow  time 
for  processing  the  whole  crop.  Labor 
requirements  are  anticipated  months  or 
even  years  in  advance,  and  can  be 
forecast  with  reasonable  certainty  since 
the  harvest  period  is  generally  three  to 
six  months  and  the  commencement  date 
is  not  critical.  Sugar  cane  can  stand 
unharvested  in  the  field  for  months.  In 
some  cases,  sugar  cane  fields  have  been 
carried  over  to  be  harvested  during  the 
following  season. 

Various  commenters  offered  examples 
of  circumstances  which  they  believe 
represent  critical  and  unpredictable 
labor  demands.  These  include  greater 
difficulty  in  harvesting  tangled  and 
recumbent  cane  following  a  storm;  that 
sugar  cane  may  be  damaged  by  fire  or 
freeze;  freeze  damaged  cane  requires 
more  topping  to  remove  trash;  more 


freeze  damaged  cane  must  be  cut  to 
adequately  supply  the  mill  than  would 
normally  be  necessary;  freeze  damaged 
cane  may  require  substitution  of  manual 
labor  for  machine  harvesters;  the 
harvest  may  be  advanced  or  delayed 
due  to  early  maturity  or  by  late  ripening 
due  to  weather  or  other  factors;  that 
sugar  cane  should  be  harvested  at 
optimum  maturity;  that  daily 
temperatures  during  the  growing  season 
is  one  of  the  most  important  factors 
influencing  the  optimum  harvesting  of 
cane;  that  estimates  of  individual 
worker  production  may  be  inaccurate 
and  if  under-estimated  could  lead  to  an 
inadequate  supply  of  labor  that  adverse 
weather  or  inability  to  cultivate 
following  fertilizer  application  could 
affect  crop  growth  and  maturity  or  lead 
to  unanticipated  weed  growth;  that 
planting  may  be  delayed  if  the  weather 
is  too  wet  or  dry;  the  harvest  may  be 
delayed  as  a  result  of  weather  related 
delays  at  planting  time;  processors  may 
insist  that  planting  be  complete  prior  to 
harvest;  planting  may  be  delayed  due  to 
unsatisfactory  growth  of  seed  cane;  a 
delay  in  planting  may  compress  the 
planting  period  resulting  in  an  increased 
demand  for  labor;  the  timing  of  planting 
and  harvesting  may  be  affected  by  the 
growth  and  maturity  of  the  cane  crop 
which  in  tiun  could  be  affected  by  the 
cultivation,  pesticide  applications,  and 
fertilization  diuing  the  growing  season; 
that  the  timing  of  some  cultivation,  and 
of  some  fertilizer  and  pesticide 
applications,  may  be  unpredictable  60 
days  in  advance.  USDA  recognizes  that 
all  of  these  examples  are  factors  that 
affect  sugar  cane  production  and  that 
most  of  them  are  typical  of  the  problems 
that  confront  farmers  generally. 
Nevertheless,  a  review  of  the  labor 
demands  of  sugar  cane  production 
indicates  that  the  labor  requirements  of 
sugar  cane  are  reasonably  predictable 
more  than  60  days  in  advance  of  need, 
and  that  none  of  the  factors  cited  above 
creates  a  need  for  additional  labor 
significantly  above  the  levels  that  had 
been  predicted  months  in  advance. 
Some  commenters  asserted  that 
USDA  was  reaching  beyond  the  intent 
of  Congress  in  an  effort  to  exclude  H-2 
sugar  cane  workers  from  the  SAW 
program.  In  all  issues  regarding  this  rule, 
USDA  has  been  guided  by  the  statute 
and  the  legislative  history  of  the  Act. 
USDA  defined  "critical  and 
unpredictable  labor  demands"  in  terms 
of  the  60-day  bright  line  rule  based  on 
the  legislative  history  of  the  IRCA  which 
indicated  that  the  SAW  program  was 
intended  to  be  a  supplement  to  the  H- 
2A  program.  The  60-day  bright  line  cut 
off  represents  the  advance  time  that  the 


Department  of  Labor  requires  normally 
of  growers  who  petition  for  temporary 
agricultural  workers  under  the  H-2A 
program.  The  court  in  NWFWA  v.  Lyng 
recognized  that  this  interface  between 
the  SAW  program  and  the  H-2A 
program  was  supported  by  the 
legislative  history.  NWFWA  v.  Lyng, 
C.A.  No.  87-487,  slip  op.  at  12-13  (D.D.C. 
April  25, 1988).  Thus,  the  court  found  the 
60-day  bright  line  rule  was  reasonable. 
Id.  at  13.  Sugar  cane  producers  have 
successfully  utilized  the  H-2  program  for 
decades  under  certification  procedures 
which  required  employers  to  forecast 
their  labor  needs  80  days  in  advance. 
USDA  determined  that  the  use  of  the  H- 
2  program  by  sugar  cane  producers 
demonstrated  that  sugar  cane  did  not 
experience  "critical  and  unpredictable 
labor  demands."  The  abiHty  of  sugar 
cane  producers  to  forecast  their  labor 
requirements  60  days  in  advance  under 
the  current  H-2A  program  demonstrates 
that  sugar  cane  is  not  within  the  scope 
of  "other  perishable  commodities." 

USDA  notes  that  Congress  did  not 
intend  the  SAW  program  to  be  remedial. 
The  legislative  history  of  the  Act 
contains  expressions  of  explicit 
congressional  intent  that  the  SAW 
program  was  not  meant  to  confer  legal 
rights  to  any  persons  or  groups.  See  132 
Cong.  Rec.  H9870  (October  la  1986) 
(Colloquy  between  Rep.  Weaver  and 
Rep.  Schumer)  (confirming  that  the  SAW 
program  is  not  remedial  in  nature).  Thus, 
the  SAW  program  was  not  intended  by 
Congress  to  provide  resident  alien  status 
to  all  alien  agricultural  workers. 

Some  commenters  claimed  an 
inconsistency  by  USDA  in  including 
tobacco  as  an  "other  perishable 
commodity"  while  excluding  sugar  cane 
since  both  commodities  have  used  the 
H-2  program.  USDA  has  determined 
that  there  is  a  substantial  difference  in 
the  labor  requirements  between  these 
two  commodities.  Tobacco  experiences 
critical  and  unpredictable  labor 
demands  while  sugar  cane  does  not. 
USDA's  knowledge  is  that  while  nearly 
all  sugar  cane  harvesters  have  been  H-2 
workers,  less  than  five  percent  of  the 
tobacco  workforce  has  been  employed 
through  this  program. 

There  is  confusion  regarding  a  Senate 
colloquy  which  mentioned  tobacco. 
USDA  reviewed  this  question  consistent 
with  the  labor  requirements  of  the 
commodity  and  the  context  of  the 
statement  and  concluded  that  Congress 
did  not  intend  to  exclude  tobacco  from 
"other  perishable  commodities." 

A  number  of  commenters  stated  that 
sugar  cane  experiences  critical  and 
unpredictable  labor  demands  in  the 
event  of  a  severe  freeze:  "A  freeze 
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damages  the  cane  stalk  and  requires 
harvesting  within  one  to  two  weeks  to 
avoid  crop  loss."  (citing  James  E.  Irvine. 
Effects  of  an  Early  Freeze  on  Louisiana 
Sugarcane.  Agricultural  Research 
Service.  USDA.  Houma,  Louisiana,  1968. 
This  study  examined  the  effects  of  a 
record  November  freeze  for  92  days 
following  that  freeze  and  found  no 
significant  change  in  stalk  weight  and  a 
reduction  in  sucrose  from  14.31%  to 
12.53%.  Clearly,  a  freeze  is  not 
necessarily  a  critical  condition,  although 
it  is  recognized  that  sugar  yields  may  be 
affected  by  warm  weather  following  a 
severe  freeze.  Following  a  freeze, 
growers  do  rearrange  their  harvesting 
schedule  to  prioritize  damaged  fields  on 
a  worst  first  basis  so  as  to  salvage  the 
maximum  possible,  but  the  daily 
tonnage  to  be  harvested  and  labor 
required  is  still  limited  by  the  capacity 
of  the  mill  to  grind  the  cane.  Dr.  Irvine's 
1968  analysis  did  not  discuss  labor 
requirements,  but  in  commenting  on  this 
proposed  rule  Dr.  Irvine  wrote: 

The  standing  crop  may  be  damaged  by  fire 
or  freezes,  and  the  latter  is  a  hmiting  factw  in 
sugarcane  production  in  Louisiana.  Even 
there,  freezes  are  anticipated  and  the  harvest 
is  planned  with  an  anticipated  end  of  harvest 
before  freeze  losses  could  be  serious  *  *  *  . 

Whether  damaged  by  fire  or  freeze,  the 
mills  are  usually  operating  at  near  capacity 
and  an  extra  effort  to  crush  all  damaged  cane 
by  multiplying  the  harvest  effort  is  generally 
impractical,  (emphasis  added). 

Several  authorities,  from  each  of  the 
sugar  cane  producing  states,  commented 
that  since  mills  operated  normally  at  or 
near  capacity,  they  would  be  unable  to 
utilize  additional  labor  to  salvage 
damaged  cane. 

Several  commenters  cited  press 
reports  that  the  Florida  sugar  cane 
industry  had  hired  additional  workers  in 
response  to  past  freeze  damage 
emergencies.  One  commenter  stated: 

That  sugar  mills  do  not  normally  operate  at 
full  capacity  is  demonstrated  by  the  article  in 
the  Belle  Glade  Herald.  Feb.  3, 1977  *  *  *  . 
That  article  notes  that  following  the  1977 
freeze,  the  sugar  mills  were  able  to  increase 
their  grinding  output  to  record  levels  in  the 
periods  immediately  following  the  1977 
freeze.  The  increased  output  was  the  result  of 
nearly  600  additional  cane  harvesters  who 
were  hired  after  the  freeze.  In  1985,  the  lifting 
of  weight  restrictions  on  trucks  carrying  sugar 
cane  to  the  mills  (by  the  Governor's 
declaration  of  an  emergency]  was  expected 
to  allow  the  mills  to  increase  production  by 
"as  much  as  2.000  extra  tons  a  day."  [Palm 
Beach  Post,  Jan.  23, 1985],  (emphasis  added). 

USDA  is  cognizant  of  news  articles 
similar  to  those  described  above.  An 
increase  of  2,000  tons  under  emergency 
conditions  would  represent  only  a  2  to  3 
percent  increase  above  the  norm  for  the 
Florida  sugar  cane  industry.  USDA 


concludes  that  the  cited  report  indicates 
that  the  sugar  mills  do  operate  at  near 
capacity. 

The  news  accounts  of  the  1977  freeze 
indicated  that  the  United  States  Sugar 
Corporation  brought  in  300  additional 
workers  on  an  emergency  basis. 
However,  the  Vice  President  of 
Research  for  that  company  maintains: 

During  (the  past  33  years),  including  the  ten 
freezes,  United  States  Sugar  Corporation 
never  increased  the  number  of  sugar  cane 
cutlers  over  what  was  certified  by  the 
Department  of  Labor  months  prior  to  the 
start  of  the  harvest.  It  is  also  interesting  to 
note  that  in  the  four  years  1981. 1983, 1984, 
and  1986,  in  which  freezes  occurred,  the 
harvest  continued  to  scheduled  completion 
for  40,  70,  57  and  57  days  after  the  freeze, 
respectively.  This  is  dramatic  proof  that 
sugar  cane  is  not  perishable  and  explains 
why  our  labor  needs  do  not  vary  from  what 
we  plan  prior  to  the  crop,  (emphasis  added). 

In  an  effort  to  determine  whether 
sugar  cane  growers  experience  critical 
and  unpredictable  labor  demands, 
USDA  queried  the  Department  of  Labor 
as  to  whether  the  sugar  cane  industry 
had  ever  requested  additional  workers 
on  an  emergency  basis.  The  response 
stated: 

During  the  seventeen  years  that  I  have 
been  handling  Florida  sugar  cane  labor 
certification  requests,  the  industry  has  not 
asked  for  additional  labor  certification  on 
account  of  freeze  damage.  The  only 
exception  to  this  occurred  in  January  1981, 
when  some  of  the  sugar  cane  growers  asked 
for  supplemental  workers  to  replace  U.S. 
workers  who  did  not  report  and  for  which 
certification  had  been  reduced.  This 
certification  did  not  increase  the  number  of 
workers  certified  above  the  number  of 
workers  requested  earlier  in  the  season, 
(emphasis  added). 

The  H-2A  program  regulations 
provide  for  the  replacement  of  attrition 
losses  for  workers  who  return  to  their 
native  countries  and  it  is  not  unusual  for 
replenishment  workers  to  be  required. 
600  of  a  work  force  of  approximately 
10,000  would  represent  an  attrition  rate 
of  about  6  percent.  This  appears  to 
account  for  the  apparent  disparity 
between  the  news  accounts  and  the 
records  of  the  Department  of  Labor.  In 
addition,  this  appears  to  explain  the 
inconsistency  between  the  newspaper 
account  of  the  1977  freeze  that  indicated 
that  the  United  States  Sugar  Corporation 
brought  in  300  additional  workers  on  an 
emergency  basis,  and  the  comment  of 
the  Vice  President  of  Research  of  that 
corporation  who  stated  that  his 
company  has  never  asked  for  additional 
labor  certification  from  the  Department 
of  Labor  on  account  of  freeze  damage.  In 
fact,  the  very  same  newspaper  account, 
quoting  the  vice  president  of  another 


large  Florida  sugar  cane  producer, 
states: 

William  Miller,  Vice  President  and  General 
Manager  of  the  Sugar  Cane  Growers 
Cooperative  of  Florida,  said  new  cane  cutters 
arrived  yesterday  morning  but  that  this  was 
not  done  because  of  the  freeze.  He  said  the 
new  men  were  brought  in  to  make  up  for 
attriticn  over  the  past  months  of  the  harvest 
since  November.  Palm  Beach  Post.  Feb.  1, 
1977. 

Thus,  although  growers  replace 
normally  workers  lost  to  attrition,  the 
growers  do  not  generally  increase  the 
number  of  workers  in  response  to  a 
freeze  over  what  they  originally 
anticipated. 

One  commenter  stated  that  "(t]he 
growers  had  requested  and  received 
certification  for  more  workers  than  they 
had  anticipated  they  would  need;  when 
the  freeze  hit,  the  growers  were  able  to 
bring  in  additional  workers  without 
certificatioiL"  USDA  has  concluded  this 
is  a  specious  argument.  The  Department 
of  Labor  determines  the  employers  need 
and  limits  the  number  of  workers  to  be 
certified.  In  addition,  growers  are 
required  to  provide  housing  for  the 
number  of  workers  certified  and  this 
would  be  a  practical  obstacle  to  such  a 
scheme.  Moreover,  surveys  conducted 
by  the  Florida  Department  of  Labor  and 
Employment  Security  indicate  that 
following  the  several  freezes  which  have 
occurred  since  1981,  employment  levels 
of  sugar  cane  cutters  have  been  reduced 
rather  then  increased.  In  contrast,  the 
employment  of  citrus  workers  increased 
as  much  as  30  percent  during  efforts  to 
salvage  damaged  fruit. 

Conunents  were  received  stating  that 
following  a  storm  or  freeze,  more  labor 
is  necessary  to  harvest  the  same  amount 
of  cane  if  it  is  tangled  and  recumbent 
and  "(h]and  labor  can  cut  off  the  top 
part  of  the  cane  and  leave  it  in  the  field. 
A  mechanical  harvester  cannot  do  that; 
hand  harvest  labor  is  required. 
[Clewiston  (Florida)  News,  Jan.  27, 
1977)."  The  cited  article  makes  no 
mention  of  mechanical  harvesting, 
however,  other  articles  in  the  record 
quote  sugar  industry  officials  following 
a  severe  freeze: 

(Tjhe  [H-2  workers)  would  cut  as  much  of 
the  damaged  cane  by  hand  as  they  could 
because  of  the  mechanical  harvester's 
inability  to  determine  the  proper  cropping 
height  of  the  cane  stalks. 
***** 

Vaughn  said  that  approximately  30%  of  the 
volume  of  sugarcane  being  cut  presently  is 
being  cut  by  harvesting  machines,  but  added 
that  hand  cutters  do  a  better  job  of  cutting 
away  freeze  damaged  cane  than  the 
machines."  Clewiston  (Florida)  News. 
January  6. 1982. 
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Hand  labor  is  an  advantage  in  harvesting 
damaged  cane,  according  to  Yancey,  because 
the  decay  starts  at  the  top  of  the  stalk  and  an 
experienced  cutter  can  lop  off  the  damaged 
area  and  leave  it  in  the  field."  Clewiston 
/Vevvs.  (no  date). 

These  officials  did  not  say  hand  harvest 
labor  is  required,  but  that  hand  cut  cane 
is  better  or  advantageous.  USDA 
recognizes  that  whether  normal  or 
damaged,  hand  cut  cane  is  of  better 
quality  than  machine  harvested  cane, 
but  USDA  recognizes  also  that  most 
sugar  cane  growers  harvest 
mechanically  both  normal  and  damaged 
cane.  It  is  evident  that  the  advantage  of 
manual  labor  is  not  critical  because 
machines  are  used  to  harvest  damaged 
cane  in  Louisiana  and  Texas,  and  the 
Florida  sugar  industry  has  not  found  it 
necessary  to  apply  for  additional  H-2 
certifications  in  response  to  a  freeze. 
Muchanical  harvesters  do  cut  off  thelop 
of  the  cane  and  leave  it  in  the  fields,  and 
they  may  be  adjusted  to  remove  varying 
amounts.  However,  machines  do  not  do 
this  as  well  as  manual  laborers.  In 
Hawraii,  Louisiana,  Texas,  and  to  some 
degree,  Florida,  storm  or  freeze 
damaged  cane  is  harvested  with 
mechanical  harvesters,  rather  than  by 
manual  labor. 

Several  commenters  stated  that  sugar 
cane  must  be  harvested  at  the  optimum 
time  and  noted  that  various  factors 
could  cause  delays  in  the  field  work 
performed  by  the  sugar  cane  industry. 
They  argued  that  such  delays  create 
critical  and  unpredictable  labor 
demands. 

A  delay  of  sugar  cane  field  work 
activity,  while  it  may  be  undesirable,  is 
not  critical  perse.  It  is  necessary  to  look 
beyond  the  fact  of  the  delay  to 
determine  its  consequences  and  whether 
it  requires  a  labor  force  on  short  notice. 
Sugar  cane  growers  have  experienced 
delays  of  60  days  or  more  in  planting 
and  harvesting  in  the  past  without 
critical  labor  demands;  the  season  is 
extended  instead.  For  example,  in 
Louisiana,  which  is  considered  to  have 
the  most  sensitive  timing  of  the  sugar 
producing  states  with  respect  to  planting 
and  harvesting  because  of  its 
susceptibility  to  freezes,  growers  may 
accommodate  delays  in  planting  by 
extending  the  planting  season  by  60 
days  or  more: 

Planting  season  is  from  early  August  to 
mid-October.  August  and  September 
plantings  give  the  highest  yields.  Unfavorable 
weather  conditions  often  moAe  it  necessary 
to  plant  through  October  and  sometimes 
through  November  and  December 
Harvesting  of  sugar  cane  in  Louisiana  begins 
in  mid-October  and  ends  in  late  December. 
The  crop  is  only  7  to  8  months  old  when 
harvesting  begins.  It  increases  in  value. 


particularly  on  sucrose  content,  during 
October  and  November.  However,  the  grower 
can 't  wait  for  his  crop  to  reach  peak  maturity 
because  he  would  risk  losing  much  of  it  due 
to  killing  freezes.  R.  Malherne,  R.  Breaux,  and 
R.  MacMillan.  Research  Agronomists,  and  R. 
lackson,  Investigation  Leader,  Culture  of 
Sugarcane  for  Sugar  Production  in  the 
Mississippi  Delta.  Agriculture  Handbook  No. 
417.  Agriculture  Research  Service,  USDA, 
Revised  1977.  (emphasis  added). 

The  study  quoted  above  demonstrates 
also  that  growers  in  Louisiana  do  not 
generally  harvest  the  sugar  cane  at  peak 
maturity  and.  therefore,  the  timing  of  the 
harvest  is  not  critical.  In  Florida,  on  the 
other  hand,  delays  in  the  harvest  can  be 
accommodated  by  extending  the  harvest 
into  the  following  season: 

Harvest  may  be  scheduled  at  any  time 
over  a  period  of  several  months  and  in  fact 
mny  be  delayed  until  the  following  year. 
Comment  of  Van  Waddill,  Director,  and 
Frank  J.  Coale.  Extension  Sugarcane 
Specialist.  Everglades  Research  and 
Education  Center.  University  of  Florida,  Belle 
Glade.  Florida,  (emphasis  added). 

As  indicated  by  the  comment  of  Dr. 
James  E.  Irvine,  a  leading  expert  on 
sugar  cane,  the  long  harvest  periods  for 
sugar  cane  do  not  create  critical  and 
unpredictable  labor  demands: 

Domestic  labor  needs  may  be  3  months 
(Louisiana),  6  months  (Florida  and  Texas)  or 
all  year  (Hawaii).  The  shortest  harvest 
employs  no  immigrant  labor  since  all  cane  is 
machine  harvested.  The  longer  harvest 
periods  give  ample  time  to  remove  the  cane 
and  process  it.  Labor  requirements  are 
anticipated  months  or  even  years  in  advance 
and  some  areas  have  mechanized  harvest 
capabilities  as  an  expensive  standby 
measure.  Comment  oi  fames  E.  Irvine, 
Associate  Professor  of  Sugar  and  Energy 
Crops,  Texas  Agricultural  Research  and 
Extension  Center,  Texas  A&M  University. 
Texas  (emphasis  added). 

Another  leading  expert  in  sugar  cane 
states  that  sugar  cane  is  not  always 
harvested  at  optimum  maturity,  which 
demonstrates  that  delays  that  result  in 
sugar  cane  not  being  harvested  at 
optimum  maturity  are  not  critical: 

Cane  is  not  always  harvested  at  optimum 
maturity,  although  this  stage  can  be 
determined  easily  and  accurately.  The 
processing  plant  involves  a  great  investment, 
and  the  huge  variable  and  fixed  costs  for 
such  a  plant  can  be  justified  only  when 
operation  can  be  conducted  continuously  for 
several  months.  In  contrast,  cane  of  a 
particular  variety  may  remain  at  its  peak  of 
maturity  only  a  few  weeks  *  *  *  .  Even  with 
the  employment  of  early,  middle  and  late 
maturing  varieties,  it  still  may  be  necessary 
to  harvest  cane  beyond  optimum  maturity.  F. 
LeCrand,  Production  of  Sugar  Cane. 
Agronomy  Monograph  No.  1,  Institute  of  Food 
and  Agricultural  Sciences.  University  of 
Florida,  September  1972.  (emphasis  added). 


Thus,  USDA  has  determined  that  delays 
of  sugar  cane  field  work  do  not  create 
critical  and  unpredictable  labor 
demands. 

In  considering  whether  the  sugar  cane 
industry  had  critical  and  unpredictable 
labor  demands,  USDA  looked  to  the 
past  practices  of  the  industry  following 
delays  due  to  increased  crop  size,  low 
sugar  yields,  freezes,  or  weather.  It  was 
determined  that  under  such 
circumstances,  the  season  has  been 
extended.  The  1976/1977  season  in 
Texas  began  four  months  late  due  to 
weather  and  cane  was  carried  over  to 
the  following  season.  In  the  1977/1978 
season.  Florida  experienced  delay  due 
to  wet  weather,  while  the  Texas 
industry  was  shut  down  for  over  two 
months  because  of  rain.  Some  of  the 
Texas  crop  was  carried  over  to  the 
following  season.  Louisiana  was  late 
completing  the  1977  season.  Rainy 
weather  caused  part  of  the  1978  crop  in 
Hawaii  to  be  carried  over  to  1979.  The 
1978/1979  harvest  in  Texas  was  late 
following  freezes  in  December  and 
January.  The  1979/1980  harvest  was  shut 
down  for  three  weeks  due  to  wet 
weather.  Florida,  Louisiana,  and  Texas 
experienced  drought  in  1980.  The 
completion  of  the  1980/1981  season  in 
Texas  was  delayed  over  60  days  due  to 
wet  fields,  and  some  of  the  crop  was 
carried  over  to  the  1981/1982  season. 
The  Louisiana  harvest  was  late  finishing 
in  the  1981  and  1982  seasons.  Because  of 
extremely  high  rainfall  in  Hawaii,  cane 
which  would  normally  have  been 
processed  in  1982  was  carried  over  into 
1983.  A  severe  Texas  freeze  in 
December  damaged  the  1983/84  crop  so 
badly  that  output  fell  from  a  potential 
110,000  tons  of  cane  sugar  to  about 
60.000.  Virtually  all  of  the  cane  was 
harvested  and  processed,  but  after  mid- 
January,  it  was  processed  into  cane 
molasses.  Two  hurricanes  in  1985 
caused  Louisiana  cane  to  be  down  and 
entangled  and  reduced  yields  and  sugar 
content  ten  to  twenty  percent.  Growers 
increased  the  harvest  time  by  cutting 
cane  from  sunup  to  sundown  rather  than 
three  hours  each  morning.  However,  this 
did  not  create  a  need  for  additional 
labor.  Louisiana  achieved  a  production 
increase  in  1986  despite  above  normal 
rainfall  and  the  muddiest  harvest  period 
since  1972.  In  the  1986/1987  season, 
Texas  was  delayed  over  60  days  due  to 
rain  and  some  of  the  crop  was  carried 
over  to  the  following  season.  Because  of 
the  unusually  large  crop  in  the  1987/1988 
season.  Florida  started  its  harvest  early 
and  extended  it  later  than  usual.  USDA 
believes  the  ability  to  extend  the 
harvest  period  and  otherwise  cope  with 
extreme  irregularities  without  an 
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additional  labor  force  indicates  that  the 
sugar  cane  industry  does  not  experience 
critical  and  unpredictable  labor 
demands. 

Some  activities,  such  as  the 
application  of  pesticides,  fertilizer  and 
irrigation,  may  become  critical  in  a 
relatively  short  period  of  time.  However, 
these  are  not  labor  intensive  operations 
which  would  require  a  labor  force  on 
short  notice,  but  are  mechanized 
activities  performed  by  the  normal  work 
complement.  If  delayed,  the  farmer  may 
utilize  the  same  worker  which  he 
intended  to  emply  prior  to  the  delay. 

After  thorough  review  of  labor 
demands  with  respect  to  sugar  cane 
field  activities  from  planting  through 
harvesting,  the  comments  received,  the 
authoritative  sources  contained  in  the 
administrative  record,  and  the  record  of 
NWFWA  V.  Lyng.  USDA  determined 
that  sugar  cane  field  work  is  not  subject 
to  critical  and  unpredictable  labor 
demands.  Thus.  USDA  has  determined 
that  sugar  cane  does  not  qualify  for 
inclusion  as  an  "other  perishable 
commodity." 

Regulatory  Impact 

The  Assistant  Secretary  for 
Economics  has  reviewed  this  rule  in 
accordance  with  Executive  Order  No. 
12291  and  has  determined  that  it  is  not  a 
major  rule.  Under  the  framework  of  the 
Act.  the  Immigration  and  Naturalization 
Service  (INS)  will  use  this  proposed  rule 
to  assist  it  in  determining  which  special 
agricultural  workers  will  be  admitted 
into  the  United  States  for  temporary 
residence.  Thus,  the  primary  benefits  of 
this  proposed  nde  are  internal  to  the 
operation  of  the  United  States 
government. 

This  action,  in  and  of  itself,  will  not 
have  a  significant  effect  on  the  economy 
and  will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers, 
individuals.  Federal,  state,  or  local 
government  agencies,  or  geographic 
regions;  or  have  a  significant  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States  based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

This  rule  redefines  the  term 
"vegetables."  and  reexamines  whether 
sugar  cane  meets  the  definition  of  "other 
perishable  commodities"  for  purposes  of 
clarifying  the  term  "seasonal 
agricultural  services"  as  it  relates  to 
sugar  cane.  The  rule  does  not  contain 
any  compliance  or  reporting 
requirements,  or  any  timetables.  The 
rule  will  assist  the  INS  in  determining 
the  special  agricultural  workers  to  be 


admitted  for  temporary  residence.  Thus, 
the  rule,  in  and  of  itself,  will  have  no 
significant  effect  upon  small  entities. 

Paperwork  Reduction  Act 

This  rule  does  not  require  additional 
procedures  or  paperwork  not  already 
required  by  law.  Therefore,  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3502,  et  seq.]  are 
inapplicable. 

National  Environmental  Policy  Act 

This  rule  will  not  have  an  impact  upon 
the  environment. 

Good  Cause  for  Making  Rule  Effective 
Less  Than  30  Days  After  Publication 

In  its  June  6, 1988,  order,  the  United 
States  District  Court  for  the  District  of 
Columbia  ordered  the  Secretary  to  issue 
this  final  rule  by  August  19, 1988. 
NWFWA  V.  Lyng,  Civil  Action  No.  87- 
1487.  On  the  basis  of  this  order,  and  in 
light  of  the  November  30, 1988,  deadline 
for  SAW  applications,  good  cause  is 
found  to  make  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  Id 

Immigration,  Rural  labor. 

Accordingly,  7  CFR  Part  Id— Rural 
Labor — Immigration  Reform  and  Control 
Act  of  1988 — Definitions  is  amended  as 
follows: 

PART  Id— [AMENDED] 

1.  The  authority  citation  for  Part  Id 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1160. 

2.  Section  Id.lO  is  revised  to  read  as 
follows: 

§  Id.lO    Vegetables. 

"Vegetables"  means  the  human  edible 
herbaceous  leaves,  stems,  roots,  or 
tubers  of  plants,  which  are  eaten,  either 
cooked  or  raw,  chiefly  as  the  principal 
part  of  a  meal,  rather  than  as  a  dessert. 

Don€  at  Washington,  DC,  this  17th  day  of 
August,  1988. 

Peter  C  Myers, 

Acting  Secretary  of  Agriculture. 

[FR  Doc.  88-18928  Filed  8-18-88;  8:45  am) 
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7  CFR  Part  26 

Determination  of  World  Price  for 
Certain  Commodities;  Upland  Cotton 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  The  purpose  of  this  interim 
rule  is  to  amend  the  regulations  found  at 


7  CFR  Part  26  which  set  forth  the 
formula  which  is  used  by  the  Secretary 
of  Agriculture  to  determine  the  adjusted 
world  price  for  upland  cotton.  These 
actions  are  initiated  under  the  authority 
of  section  103A(a)(5)(E)  (iHiii)  of  the 
Agricultural  Act  of  1949,  as  amended. 
Implementation  of  the  changes  made  by 
this  interim  rule  will  improve  the 
effectiveness  of  the  upland  cotton 
program. 

dates:  Effective  August  19. 1988. 
Comments  must  be  received  by 
September  19. 1988,  in  order  to  be 
assured  of  consideration. 

ADDRESS:  Mail  comments  to  Dr.  Orval 
G.  Kerchner,  Acting  Director, 
Commodity  Analysis  Division,  USDA- 
ASCS,  Room  3741,  South  Building,  P.O. 
Box  2415,  Washington.  DC  20013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  V.  Cunningham,  Leader,  Fibers 
Group,  Commodity  Analysis  Division, 
USDA-ASCS,  Room  3758  South 
Building,  P.O.  Box  2415,  Washington,  DC 
20013  or  call  (202)  447-7954.  The  Final 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  interim  rule  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  the  above-named 
individual. 

SUPPLEMENTARY  INFORMATION:  This 
interim  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  No.  1512-1 
and  has  been  designated  as  "major."  It 
has  been  determined  that  these 
provisions  will  result  in:  (1)  An  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  geographic  regions;  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  entfrprises 
in  domestic  or  export  markets. 

The  title  and  numbers  of  the  Federal 
Assistance  Programs  to  which  this 
interim  rule  applies  are:  Commodity 
Loans  and  Purchases — 10.051  and 
Cotton  Production  Stabilization — 10.052 
as  found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Analysis 
completed  when  7  CFR  Part  26  was 
originally  added  to  the  Code  of  Federal 
Regulations  adequately  covers  these 
amendments.  Therefore,  a  new 
Regulatory  Flexibility  Analysis  has  not 
been  prepared. 
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It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  PR 
29115  (June  24, 1983). 

Producers  are  currently  repaying 
upland  cotton  loans.  Since  the  changes 
made  by  this  rule  will  affect  those 
producers,  this  rule  will  become 
effective  on  August  19, 1988.  Comments, 
however,  are  requested  and  will  be 
taken  into  consideration  in  developing 
the  final  rule. 

Discussion  of  Changes 

Statutory  Background 

Section  103A(a)(5)(E)(i)  of  the 
Agricultural  Act  of  1949,  as  amended 
(the  "Act"),  provides  that  the  Secretary 
of  Agriculture  shall  prescribe  by 
regulation: 

(i)  a  formula  to  define  the  prevailing  world 
market  price  for  cotton;  and 

(ii)  a  mechanism  by  which  the  Secretary 
shall  announce  periodically  the  prevailing 
world  market  price  for  cotton. 

The  Act  also  provides  that  the 
prevailing  world  market  price  for  cotton 
shall  be  adjusted  to  United  States 
quality  and  location  (the  "adjusted 
world  price").  The  regulations  which  set 
forth  the  formula  used  to  determine  the 
prevailing  world  market  price  for  cotton, 
the  mechanism  for  periodically 
announcing  such  prevailing  world 
market  price  and  the  procedure  for 
adjusting  the  prevailing  world  market 
price  to  United  States  quality  and 
location  are  found  at  7  CFR  Part  26. 

Adjusting  The  Northern  Europe  Price  To 
Average  Designated  U.S.  Spot  Market 
Location 

7  CFR  26.3(b)(1)  currently  provides 
that  the  Northern  Europe  price  shall  be 
adjusted  to  average  designated  U.S.  spot 
market  location  by  deducting  the 
average  difference  in  the  immediately 
preceding  156-week  period  between: 

(i)  The  average  of  price  quotations  for 
the  U.S.  Memphis  territory  and  the 
California /Arizona  territory  as  quoted 
each  Thursday  for  M  1%2  inch  cotton 
C.I.F.  northern  Europe;  and 

(ii)  The  average  price  of  M  lYsa  inch 
(micronaire  3.5  through  4.9)  cotton  as 
quoted  each  Thursday  in  the  designated 
U.S.  spot  markets. 


Since  the  cost  of  transporting  cotton 
has  been  increasing,  the  use  of  a  156- 
week  period  to  calculate  the  adjustment 
in  the  Northern  Europe  price  to  average 
designated  U.S.  spot  market  location  is 
not  resulting  in  an  adjustment  reflective 
of  current  shipment  costs.  Use  of  a  52- 
week  period  would  more  accurately 
reflect  current  shipment  costs  while 
allowing  for  the  adjustment  of 
aberrations  caused  by  week-to-week 
fluctuations  in  the  difference  between 
U.S.  spot  quotations  and  C.I.F.  northern 
Europe  quotations  for  U.S.  growths. 
However,  even  with  this  adjustment 
there  may  be  periods  when  the  52-week 
moving  average  does  not  represent 
current  shipping  costs.  Therefore, 
implementation  of  a  periodic  review  of 
the  actual  costs  associated  with 
shipping  cotton  to  northern  Europe 
would  provide  a  basis  for  assessing  the 
adequacy  of  the  52-week  moving 
average. 

Based  on  the  results  of  this  periodic 
review,  the  52-week  moving  average 
could  be  further  adjusted  to  more 
closely  represent  actual  transportation 
costs.  In  order  to  implement  these 
revisions,  this  interim  rule  amends  7 
CFR  26.3(b)(1)  by:  (1)  Changing  the  156- 
week  period  to  52  weeks;  and  (2)  adding 
a  provision  to  allow  a  further 
adjustment  in  the  adjustment  of  the 
Northern  Europe  price  to  average  U.S. 
spot  market  location,  if  necessary,  to 
more  accurately  reflect  current  costs 
associated  with  transporting  U.S.  cotton 
to  northern  Europe  based  upon  periodic 
review  of  actual  costs.  In  addition,  a 
conforming  change  is  made  in  7  CFR 
26.3(c)  by  removing  "156-week"  and 
inserting  in  lieu  thereof  "52-week". 

Coarse  Count  Adjustment 

7  CFR  26.3(e)(1)  currently  provides 
that  the  adjusted  world  price,  as 
determined  in  accordance  with 
paragraph  (b)  of  such  section,  shall  be 
subject  to  further  adjustments  as 
provided  in  this  subsection  with  respect 
to  any  grade  of  upland  cotton  with  a 
staple  length  of  1  inch  or  shorter  or  for 
any  staple  length  of  upland  cotton  with 
a  grade  which  has  a  price  support  loan 
discount  of  8.0  cents  per  pound  or  higher 
based  upon  the  Schedule  of  Premiums 
and  Discounts  for  Grade  and  Staple 
Length  as  announced  in  accordance 
with  the  upland  cotton  price  support 
loan  program  for  a  crop  of  upland 
cotton.  Grade  and  staple  length  must  be 
determined  by  an  official  classification 
issued  by  USDA's  Agricultural 
marketing  Service  (AMS).  If  no  such 
official  classification  is  presented,  the 
adjustment  shall  not  be  made. 

7  CFR  26.3(e)(2)  currently  provides 
that  the  adjustment  for  upland  cotton 


provided  for  by  paragraph  (e)(1)  of  such 
section  shall  be  determined  by 
deducting  from  the  adjusted  world  price: 

(i)  The  difference  between  the 
northern  Europe  price  and  the  average 
of  the  quotations  for  the  corresponding 
Friday  through  Thursday  for  the  three 
lowest-priced  growths  of  the  growths 
quoted  for  "coarse  count"  cotton  C.I.F. 
northern  Europe  (hereinafter  referred  to 
as  the  "Northern  Europe  coarse  count 
price"),  minus 

(ii)  The  difference  between  the 
applicable  loan  rate  for  a  crop  of  upland 
cotton  for  M  1%2  inch  (micronaire  3.5 
through  4.9)  cotton  and  the  loan  rate  for 
a  crop  of  upland  cotton  for  SLM  1-inch 
(micronaire  3.5  through  4.9)  cotton. 

7  CFR  26.3(e)(4)  currently  provides 
that  if  the  difference  determined  in 
accordance  with  paragraph  (e)(2)(i)  of 
such  section  is  not  more  than  1.0  cent 
higher  than  the  difference  determined  in 
accordance  with  paragraph  (e)(2)(ii)  of 
such  section,  the  coarse  count 
adjustment  provided  for  by  paragraph 
(e)  shall  not  be  made. 

The  coarse  count  adjustment  has  been 
applicable  to  any  grade  of  upland  cotton 
with  a  staple  length  of  1  inch  or  shorter. 
Beginning  on  August  1, 1988,  northern 
Europe  quotations  for  the  Orleans/ 
Texas  growth  will  be  based  on  l'/32  inch 
staple  rather  than  1-inch  staple.  After 
August  1,  all  northern  Europe  quotations 
for  coarse  count  quality  cotton  will  be 
available,  basis  iVsa  inch.  Making  any 
grade  of  cotton  with  a  staple  length  of 
iy32  inch  or  shorter  eligible  to  receive 
the  coarse  count  adjustment  will 
maintain  consistence  between  the 
quality  of  cotton  upon  which  the  coarse 
count  adjustment  calculation  is  based 
and  the  quality  of  cotton  to  which  the 
coarse  count  adjustment  applies. 

The  coarse  count  adjustment  has  been 
applicable  to  any  staple  length  of  upland 
cotton  with  a  grade  which  has  a  price 
support  loan  discount  of  8.0  cents  per 
pound  or  higher  based  upon  the 
Schedule  of  Premiums  and  Discounts  for 
Grade  and  Staple  Length  as  announced 
in  accordance  with  the  upland  cotton 
price  support  loan  program  for  a  crop  of 
cotton.  Under  the  1988-crop  Schedule  of 
Premiums  and  Discounts  for  Grade  and 
Staple  Length,  a  number  of  qualities  of 
cotton  that  were  eligible  for  the  coarse 
count  adjustment  under  the  1986  and 
1987  Schedules  of  Premiums  and 
Discounts  for  Grade  and  Staple  Length 
was  excluded.  In  1987,  less  shorter 
staple,  lower  quality  cotton  was 
produced,  resulting  in  higher  prices  for 
these  qualities  and,  in  turn,  smaller 
discounts  applicable  for  these  cotton 
qualities  under  the  1988  Schedule  of 
Premiums  and  Discounts  for  Grade  and 
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Staple  Length.  Specifying  the  grades  of 
cotton  with  a  staple  length  of  1  Vie  inch 
or  longer  that  are  eligible  to  receive  the 
coarse  count  adjustment  will  ensure  that 
approximately  the  same  qualities  that 
were  eligible  under  the  1986  and  1987 
programs  will  be  eligible  under  the  1988 
program  and  that  these  same  quaUties 
will  continue  to  be  eligible  under  the 
1989  and  1990  programs. 

The  coarse  count  adjustment  provided 
for  in  7  CFR  26.3(e)(1)  has  been 
determined  by  deducting  from  the 
adjusted  world  price  the  difference 
between  the  Northern  Europe  price  and 
the  Northern  Europe  coarse  count  price, 
minus  the  difference  between  the 
applicable  loan  rate  for  a  crop  of  upland 
cotton  for  M  lysz  inch  (micronaire  3.5 
through  4.9)  cotton  and  the  loan  rate  for 
a  crop  of  upland  cotton  for  SLM  1-inch 
(micronaire  3.5  through  4.9)  cotton. 
Beginning  on  August  1, 1988.  no  northern 
Europe  quotations  for  1-inch  staple 
upland  cotton  will  be  available.  Instead, 
all  northern  Europe  quotations  for 
coarse  count  quality  cotton  will  be 
available,  basis  IV32  inch.  For 
consistency,  the  coarse  count 
adjustment  will  be  calculated  by 
deducting  from  the  adjusted  world  price 
the  difference  between  the  Northern 
Europe  price  and  the  Northern  Europe 
coarse  count  price,  minus  the  difference 
between  the  applicable  loan  rate  for  a 
crop  of  upland  cotton  for  M  1%2  inch 
(micronaire  3.5  through  4.9)  cotton  and 
the  loan  rate  for  a  crop  of  upland  cotton 
for  SLM  IV32  inch  (micronaire  3.5 
through  4.9)  cotton. 

The  coarse  count  adjustment  has  not 
been  applicable  whenever  the 
calculation  is  less  than  1.0  cent  per 
pound.  Elimination  of  the  1.0-cent  per 
pound  minimum  will,  in  combination 
with  the  other  provisions,  enhance  the 
competitiveness  of  coarse  count 
qualities  of  U.S.  cotton. 

Accordingly,  this  interim  rule  amends 
7  CFR  26.3(e)(1)  by  providing  that  the 
adjusted  world  price,  as  determined  in 
accordance  with  such  section,  shall  be 
subject  to  further  adjustments  as 
provided  in  this  subsection  with  respect 
to  any  grade  of  upland  cotton  with  a 
staple  length  of  iy3  2  inch  or  shorter,  and 
to  the  following  grades  of  upland  cotton 
with  a  staple  length  of  1  Vie  inch  or 
longer:  White  Grades— Sirici  Good 
Ordinary  Plus,  Strict  Good  Ordinary, 
Good  Ordinary  Plus  and  Good  Ordinary; 
Light  Spotted  Grades—Low  Middling 
and  Strict  Good  Ordinary:  Spotted 
Grorfes— Middling,  Strict  Low  Middling, 
Low  Middling  and  Strict  Good  Ordinary: 
Tinged  Grades — Strict  Middling, 
Middling,  Strict  Low  Middling  and  Low 
Middling;  Yellow  Stained  Grades — 


Strict  Middling  and  Middling:  Light  Gray 
Grades — Strict  Low  Middling:  Gray 
Grades — Middling  and  Strict  Low 
Middling.  Conforming  technical 
amendments  are  also  made  in  7  CFR 
26.3(e)(2)(ii)  by  removing  "SLM  1-inch" 
and  inserting  in  lieu  thereof  "SLM  1  ¥32 
inch",  and  by  removing  7  CFR  26.3(e)(4). 

Interested  persons  are  invited  to 
submit  written  comments  on  the  interim 
rule  changes.  Comments  must  be 
received  by  September  19. 1988.  in  order 
to  be  assured  of  consideration. 

List  of  Subjects  in  7  CFR  Part  26 

Upland  cotton.  World  market  price. 
Interim  Rule 

Accordingly,  this  interim  rule  amends 
the  regulations  found  at  Part  26  of  Title 
7.  Subtitle  A  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  26— [AMENDED] 

1.  The  authority  citation  for  Part  26. 
Subpart  A.  continues  to  read  as  follows: 

Authority:  Sec.  103A{a){5)(E),  Pub.  L  81- 
439,  639  Stat.  1031,  as  amended.  (7  U.S.C. 
1444-l(a](5)(E)). 

2.  Section  26.3(b)(1)  is  revised  to  read 
as  follows,  (b)  introductory  text  is 
republished. 

§  26.3    Adjusted  world  price  for  upland 

cotton. 

•        »        *        •        « 

(b)  The  adjusted  world  price  for 
upland  cotton  shall  equal  the  Northern 
Europe  price  as  determined  in 
accordance  with  §  26.2.  adjusted  to 
average  U.S.  quality  and  location  as 
follows: 

(1)  The  Northern  Europe  price  shall  be 
adjusted  to  average  designated  U.S.  spot 
market  location  by: 

(i)  Deducting  the  average  difference  in 
the  immediately  preceding  52-week 
period  between: 

(A)  The  average  price  quotations  for 
the  U.S.  Memphis  territory  and  the 
California/Arizona  territory  as  quoted 
each  Thursday  for  M  1%2  inch  cotton 
C.I.F.  northern  Europe:  and 

(B)  The  average  price  of  M  1%2  inch 
(micronaire  3.5  through  4.9)  cotton  as 
quoted  each  Thursday  in  the  designated 
U.S.  spot  markets. 

(ii)  Based  upon  period  estimates  of 
actual  costs  associated  with 
transporting  U.S.  cotton  to  northern 
Europe,  if  it  is  determined  that  the 
adjustment  determined  in  accordance 
with  §  26.3(b)(l)(i)  inadequately  reflects 
current  actual  shipping  costs,  the 
adjustment  to  average  designated  U.S. 
spot  market  location  may  be  adjusted 
further. 


3.  Section  26.3(c)  introductory  text  is 
amended  by  removing  "156-week"  and 
inserting  in  lieu  thereof  "52-week". 

4.  Section  26.3(e)(1)  is  revised  to  read 
as  follows: 

*        *        •        *        « 

(e)(1)  The  adjusted  world  price,  as 
determined  in  accordance  with 
paragraph  (b)  of  this  section,  shall  be 
subject  to  further  adjustments  as 
provided  in  this  subsection  with  respect 
to  any  grade  of  upland  cotton  with  a 
staple  length  of  1 V32  inch  or  shorter  and 
the  following  grades  of  upland  cotton 
with  a  staple  length  of  1  Vie  inch  or 
longer:  White  Grades— Strict  Good 
Ordinary  Plus,  Strict  Good  Ordinary, 
Good  Ordinary  Plus  and  Good  Ordinary; 
Light  Spotted  Grades — ^Low  Middling 
and  Strict  Good  Ordinary;  Spotted 
Grades— Middling,  Strict  Low  Middling, 
Low  Middling  and  Strict  Good  Ordinary: 
Tinged  Grades— Strict  Middling, 
Middling,  Strict  Low  Middling  and  Low 
Middling:  Yellow  Stained  Grades — 
Strict  Middling  and  Middling;  Light  Gray 
Grades — Strict  Low  Middling;  Gray 
Grades — Middling  and  Strict  Low 
Middling.  Grade  and  staple  length  must 
be  determined  by  an  official 
classification  issued  by  USDA's 
Agricultural  Marketing  Service  (AMS).  If 
no  such  official  classification  is 
presented,  the  adjustment  shall  not  be 
made. 

5.  Section  26.3(e)(2)(ii)  is  amended  by 
removing  "SLM  1  inch"  and  inserting  in 
lieu  thereof  "SLM  1 V32  inch". 

6.  Section  26.3(e)(4)  is  removed. 

Signed  at  Washington.  DC  on  August  2, 
1988. 

Richard  E.  Lyng, 
Secretary. 
[FR  Doc.  88-18787  Filed  8-18-88;  8:45  am] 

BILUNG  CODE  3410-05-M 


Food  and  Nutrition  Service 

7  CFR  Parts  272  and  273 

[Amdt.  No.  278  ] 

Food  Stamp  Program;  Voluntary  Quit 
Provisions 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

action:  Final  rule. 

summary:  On  October  1. 1986  the 
Department  published  a  rulemaking  at 
51  FR  35152  which  proposed  extensive 
changes  in  the  work  related  provisions 
of  the  Food  Stamp  Program.  Most  of  the 
proposed  rulemaking  was  based  upon 
amendments  to  the  Food  Stamp  Act  of 
1977  made  through  the  Food  Security 
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Act  of  1985  (Pub.  L.  99-198).  but  there 
were  a  number  of  changes  to  and 
clarifications  of  the  rules  to  be  followed 
when  certain  food  stamp  recipients 
voluntarily  quit  jobs  of  20  hours  a  week 
or  more.  A  procedure  to  address 
overissuances  to  households  containing 
workfare  participants  was  also  in  the 
proposed  rule. 

In  order  to  expedite  final  publication 
of  the  statutorily  mandated  portion  of 
the  proposed  rule,  the  voluntary  quit  and 
workfare  overissuance  sections  of  the 
rule  were  omitted  when  the  October  1, 
1986  proposed  rule  was  finalized  on 
December  31, 1986.  This  final 
rulemaking  addresses  the  provisions 
which  were  proposed  on  October  1, 1988 
but  never  finalized.  This  rule  elaborates 
on  the  procedure  to  be  followed  by  State 
agencies  when  the  head  of  household 
designee  changes  after  an  employment 
and  training  (E  &  T)  or  voluntary  quit 
sanction  has  been  imposed,  and  it 
clarifies  a  provision  in  the  December  31, 
1986  final  rule  regarding  the  number  of 
hours  an  individual  may  devote  to  an 
employment  and  training  program. 

DATES:  The  provisions  of  this 

rulemaking  are  effective  October  18. 

1988. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

Thomas  O'Connor.  Director.  Program 

Development  Division,  Food  Stamp 

Program,  Food  and  Nutrition  Service, 

USDA.  3101  Park  Center  Drive. 

Alexandria.  Virginia  22302.  [703)  756- 

3414. 

SUPPLEMENTARY  INF0RMAT10N: 

Classification 

Executive  Order  12291 

This  final  action  has  been  reviewed 
under  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1. 
The  Department  has  classified  this 
action  as  non-major. 

The  effect  of  this  action  on  the 
economy  will  be  less  than  $100  million. 
This  final  action  will  have  no  effect  on 
costs  or  prices.  Competition, 
employment  investment,  productivity, 
and  innovation  will  remain  unaffected. 
There  will  be  no  effect  on  the 
competition  of  United  States-based 
enterprises  with  foreign-based 
enterprises. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  Final  rule  related 
Notice  of  7  CFR  Part  3015,  Subpart  V  (48 
FR  29115),  this  program  is  excluded  from 
the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 


consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  Anna  Kondratas, 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  final 
action  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  State  and  local 
welfare  agencies  will  be  the  most 
affected  to  the  extent  that  they 
administer  the  program.  Potential  and 
current  participants  will  be  affected 
because  they  will  have  to  abide  by  the 
requirements  established  by  the 
guidance  set  forth  in  this  rulemaking. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  [44  U.S.C.  3507). 
the  reporting  and  recordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  that  Act.  The  OMB 
approval  number  for  these  requirements 
is  0584-0339. 

Background 

This  rule  puts  into  final  regulatory 
form  a  number  of  changes  to  the  food 
stamp  regulations  governing  sanctions 
for  voluntarily  quitting  employment. 
These  changes  clarify  Department 
policy  in  an  area  in  which  we  have 
received  numerous  questions  from  State 
agencies. 

The  provisions  of  this  rule  were 
published  in  proposed  form  on  October 
1, 1986  in  a  rulemaking  which  made 
sweeping  changes  to  the  work 
requirements  of  the  Food  Stamp 
Program.  Over  one  hundred  letters  of 
comment  were  received  in  response  to 
the  proposal.  Voluntary  quit  or  workfare 
overissuances  were  mentioned  in  thirty- 
five  letters  of  comment.  Al!  of  the 
comments  were  read  and  considered  in 
the  formulation  of  this  rulemaking.  In 
response  to  concerns  raised  in  letters  of 
comment,  this  rulemaking  elaborates  on 
the  sanction  and  cure  procedures 
proposed  in  the  October  1, 1986 
rulemaking.  The  rule  also  clarifies  the 
provision  found  in  §  273.7  (f)(3)[ii)  which 
refiects  the  statutory  requirement  that 
the  required  hours  of  participation  by  an 
individual  in  an  E  &  T  program  in  any 
month,  together  with  any  hours  worked 
in  a  workfare  program  and  any  hours 
worked  for  compensation  shall  not 
exceed  120. 


Additional  Cure  Provisions 

The  Food  Security  Act  of  1985  added 
to  the  Food  Stamp  Act  of  1977 
procedures  to  be  followed  when  the 
head  of  a  household  fails  to  comply  with 
an  employment  and  training 
requirement  or  voluntarily  quits  a  job 
without  good  cause  and  then  leaves  the 
household  during  the  period  of 
ineligibility.  The  Food  Stamp  Act,  as 
amended,  provides  that  the  original 
household  shall  no  longer  be  subject  to 
sanction  for  the  violation,  if  it  is 
otherwise  eligible,  may  resume  food 
stamp  participation.  The  Act  goes  on  to 
specify  that  "any  other  household  of 
which  such  person  thereafter  becomes 
the  head  of  the  household  shall  be 
ineligible  for  the  balance  of  the  period  of 
ineligibility."  7  U.S.C.  2015(d)(1).  This 
provision  was  implemented  by  the 
Department  on  December  31, 1986.  The 
specificity  in  the  Food  Stamp  Act  on  this 
point  indicates  to  the  Department  that  it 
is  the  intent  of  Congress  that  if  a  new 
person  joins  a  household  while  either 
the  household  or  individual  is 
disqualified  for  an  E  &  T  or  voluntary 
quit  violation,  and  that  person  is 
determined  to  be  the  head  of  that 
household  as  defined  in  S  273.1(d),  that 
head  of  household  status  shall  take 
precedence  over  the  head  of  household 
status  another  household  member  may 
have  held.  For  instances  of  volimtary 
quit  §273.(1)  defines  the  head  of 
household  to  be  the  principal  wage 
earner  in  the  two  months  prior  to  the 
violation.  There  is  no  requirement  that 
the  individual  be  a  member  of  the 
household  at  the  time  of  the  quit.  Since  a 
new  individual  may  join  a  household  as 
its  head  and  cause  the  entire  household 
to  lose  eligibility,  the  Department 
believes  that  the  inverse  should  be  true. 
If  a  household  is  disqualified  because 
the  head  of  the  household  failed  to 
comply  with  employment  and  training 
requirements  or  voluntarily  quit  a  job 
without  good  cause,  the  period  of 
ineligibility  should  be  terminated  if  a 
new  person,  who  has  not  committed  any 
violation,  joins  the  household  as  its 
head,  as  defined  in  §  273.1(d)(2).  This 
regulation  includes  such  a  provision, 
which  applies  to  both  employment  and 
training  and  voluntary  quit  violations. 
The  sanctions  which  apply  when  an 
individual  joins  a  new  household  in  a 
capacity  other  than  the  head  of 
household  are  discussed  elsewhere. 

Voluntary  Quit  Changes 

Public  Law  99-198  mandated  two 
provisions  affecting  households  which 
have  been  disqualified  because  the  head 
of  the  household  voluntarily  quit  a  job 
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without  good  cause.  One  is  that  food 
stamp  ehgibility  may  be  reestablished 
during  a  period  of  disqualification  for 
voluntary  quit  if  the  member  who 
caused  the  sanction  (the  head  of 
household)  complies  with  the 
requirement  which  was  violated.  In  the 
final  rule  published  December  31, 1986 
the  Department  interpreted  compliance 
with  the  requirement  to  be  acceptance 
of  employment  comparable  in  salary  or 
hours  to  the  job  which  was  quit.  That 
final  rule  also  specified  that  eligibihty 
for  the  household  may  be  reestablished 
if  the  violator  leaves  the  household  or 
becomes  exempt  from  the  work 
registration  requirements  through 
§  273.7(b).  other  than  through 
paragraphs  (b)(l)(iii)  or  (b)(l)(v)  which 
pertain  to  participation  in  Title  IV-A  or 
unemployment  compensation  work 
requirements. 

The  December  31. 1988  rule  also 
finalized  the  mandated  provision  that 
when  a  household  determined  to  be 
noncompliant  due  to  a  voluntary  quit 
splits  into  more  than  one  household,  the 
sanction  shall  follow  the  member  who 
caused  the  disqualification.  If  that 
person  joins  a  new  household  as  its 
head,  the  new  household  will  be 
ineligible  for  the  balance  of  the  period  of 
ineligibility  and  the  sanction  is  lifted 
from  the  first  household.  In  response  to 
comments,  this  final  rulemaking  further 
specifies  that  if  the  violator  joins  a  new 
household  and  is  not  the  household 
head,  the  sanction  will  end.  This  differs 
fi-om  the  treatment  received  by  a  head  of 
a  household  who  fails  to  comply  with  an 
employment  and  training  requirement.  If 
an  E  &  T  violator  joins  another 
household  not  as  its  head,  of  household, 
the  violator  would  remain  disqualified 
but  the  remainder  of  the  new  household 
could  be  eligible.  The  Food  Stamp  Act 
provides  authority  to  deny  food  stamp 
benefits  to  an  entire  household  if  the 
head  of  that  household  has  voluntarily 
quit  a  job  without  good  cause.  Unlike 
the  provisions  related  to  E  &  T 
violations,  however,  the  Act  does  not 
provide  authority  to  deny  benefits  to  an 
individual  household  member  who  is  not 
the  household  head  because  he  or  she 
has  quit  a  job. 

Since  October  3. 1984  food  stamp 
rules  have  provided  that  when  a 
household  leaves  the  program  before  the 
I     voluntary  quit  sanction  can  be  levied, 
the  sanction  should  not  be  imposed  until 
the  household  returns  to  the  program. 
The  Department  received  a  number  of 
comments  supporting  its  proposal  to 
begin  a  voluntary  quit  sanction  the  first 
of  the  month  after  all  normal  procedures 
for  taking  adverse  action  have  been 
taken  and  running  it  without 


interruption  for  90  days  or  until  it  is 
cured.  This  rule  finalizes  that  proposal. 
Voluntary  quit  sanctions  shall  no  longer 
be  held  in  abeyance  if  a  household 
leaves  the  program.  This  change  is 
consistent  with  the  procedure  used  for 
failure  to  comply  with  work  registration 
and  employment  and  training 
requirements.  It  will  also  relieve  States 
of  the  burden  of  tracking  households 
who  have  left  the  program. 

Current  rules  provide  that  persons 
who  are  exempt  from  the  work 
registration  provisions  of  §  273.7(b)  are 
also  exempt  from  the  voluntary  quit 
provisions.  The  proposed  rule  removed 
the  voluntary  quit  exemption  for  persons 
who  are  not  required  to  work  register 
because  they  are  enrolled  or  self- 
employed  and  working  a  minimum  of  30 
hours  weekly.  The  Department  received 
a  variety  of  comments  on  the  change. 
Some  commenters  contend  that  applying 
the  voluntary  quit  provisions  to  persons 
working  30  hours  a  week  or  more  will 
prevent  those  persons  from  making  a 
change  to  employment  which  might 
entail  fewer  hours  or  a  lower  salary  but 
offer  greater  chances  to  improve  job 
skills  or  to  achieve  future 
advancements.  This  is  not  the  intent  of 
the  change.  On  the  contrary,  the 
Department  recognizes  that  such  job 
changes  will  occur  and  allows  a  head  of 
household  to  avoid  a  voluntary  quit 
penalty  by  accepting  employment  of 
comparable  hours  or  salary.  Although 
the  Department  has  not  defined 
"comparable,"  we  would  not  expect 
State  agencies  tc  reject  a  new  job  as  not 
comparable  simply  because  the  number 
of  hours  or  the  salary  of  that  job  is 
lower  than  the  job  which  was  quit.  Some 
commenters  believe  that  the  Department 
should  specify  that  the  net  salary  of  the 
new  job  must  be  no  less  than  that  of  the 
job  which  was  quit.  This  was 
intentionally  not  done  in  order  to 
prevent  recipients  from  being  locked 
into  dead  end  jobs.  The  Department 
believes  that  the  intent  of  the  voluntary 
quit  provisions  in  the  Food  Stamp  Act  is 
to  deter  recipients  from  leaving  gainful 
employment  without  having  other 
comparable  employment  to  replace  it.  It 
should  be  clear  that  these  provisions 
apply  to  all  able-bodied  heads  of 
households  who  leave  employment 
without  good  cause,  including  those  who 
are  working  30  hours  a  week  or  more. 
The  proposed  change  to  §  273.7(n){2)  is 
included  in  this  final  rulemaking. 
Current  rules  are  silent  on  the 
procedure  to  be  followed  when  a 
voluntary  quit  occurs  before 
certification  but  is  not  discovered  until 
after  certification.  The  October  1, 1986 
regulation  proposed  procedures  to 


follow  for  two  situations  where  the  quit 
is  not  discovered  until  after  certification. 
The  proposed  rule  would  have  treated 
the  household  whose  quit  was  between 
application  and  certification  as  a 
participating  household  if  the  quit  was 
discovered  prior  to  certification.  The 
Department  did  not  receive  any 
comment  on  this  proposal. 

The  proposed  rule  also  detailed 
procedures  to  follow  when  the 
household  is  certified  under  expedited 
service  procedures  and  the  quit  is  not 
discovered  until  after  certification.  The 
Department  proposed  that  State 
agencies  impose  a  sanction  for  the 
expedited  service  household  from  the 
date  of  the  quit,  and  file  a  claim  against 
the  household  for  any  benefits  received 
in  the  90  days  following  the  quit.  The 
Department  received  several  comments 
on  this  proposal,  including  several 
which  supported  it.  One  commenter 
objected  to  utilizing  the  claims  process 
to  recoup  the  benefits  which  were 
improperly  issued  to  expedited  service 
households.  The  commenter  contended 
that  the  claim  process  is 
administratively  cumbersome  and  will 
be  ineffective.  Another  commenter 
suggested  that  the  Department  consider 
such  households  as  participating 
households  and  begin  the  90  day 
sanction  the  first  of  the  month  after  all 
adverse  action  procedures  have  been 
taken,  but  shorten  the  period  of  sanction 
by  the  number  of  days  between  the  quit 
and  the  date  of  application.  This 
mechanism,  although  easy  to  administer, 
appears  to  give  an  unfair  advantage  to 
households  which  do  not  disclose  a  quit 
at  the  time  of  application. 

Whether  or  not  the  head  of  an 
applicant  household  has  voluntarily  quit 
a  job  without  good  cause  within  60  days 
of  application  is  a  criterion  for  program 
eligibility.  A  question  to  determine 
whether  such  a  quit  has  taken  place 
should  appear  on  all  food  stamp 
application  forms,  whether  for  expedited 
service  or  normal  processing.  The 
Department  feels  a  distinction  can  and 
should  be  made  between  households 
whose  pre-certification  quit  is 
discovered  prior  to  certification  and 
those  whose  quit  is  discovered  after 
certification.  Different  notice  and  appeal 
procedures  exist  for  applicants  and 
recipients  and  once  the  household 
becomes  a  participating  household  it  is 
entitled  to  the  same  rights  as  any  other 
participating  household,  even  if  it  was 
improperly  certified. 

For  this  reason  the  Department  is 
finalizing  the  provisions  from  the 
proposed  rule  and  imposing  them  upon 
all  households,  including  those  certified 
under  expedited  service  procedures.  All 
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households  whose  voluntary  quit 
without  good  cause  is  discovered  prior 
to  certification  are  considered  to  be 
applicant  households.  Their  application 
for  benefits  shall  be  denied  and  they 
shall  remain  ineligible  for  90  days  from 
the  date  of  the  quit,  or  until  the  quit  is 
cured.  Households  whose  quit  is  not 
discovered  until  after  certification  shall 
be  considered  participating  households 
and  the  90  day  sanction  shall  be 
imposed  the  month  after  all  Notice  of 
Adverse  Action  procedures  have  been 
exhausted.  This  treatment  is  consistent 
with  that  received  by  households  whose 
head  of  household  voluntarily  quit 
without  good  cause  during  food  stamp 
participation.  The  sanction,  in  all  cases, 
will  be  the  full  90  days  or  until  the 
violation  is  cured.  This  procedure 
eliminates  involvement  of  the  claims 
process. 

Currently,  the  voluntary  quit 
provisions  apply  only  if  the  job  quit  was 
the  most  recent  job  held.  The  December 
31, 1986  rule  added  language  to 
§  273.7(n)  providing  that  a  voluntary  quit 
violation  could  be  cured  by  acceptance 
of  new  employment  which  is 
comparable  in  hours  or  salary  to  the  job 
which  was  quit.  This  makes  obsolete  the 
reference  in  §  273.7(n)(l){ii)  to  penalties 
for  quitting  only  the  "most  recent"  job. 
This  rule  applies  the  voluntary  quit 
provisions  to  any  job  of  20  hours  or 
more  when  no  comparable  position  is 
secured.  In  response  to  a  number  of 
comments,  the  Department  is  also 
specifying  in  this  rule  that  if  an 
individual  quits  a  job  of  20  hours  a  week 
or  more,  secures  new  employment  at 
comparable  wages  or  hours,  and  is  then 
laid  off  or.  through  no  fault  of  his  own. 
loses  the  new  job,  the  earlier  quit  will 
not  form  the  basis  for  a  disqualification. 

Quit  During  Last  Month  of  Certification 

The  October  31, 1986  rule  proposed 
that  if  a  quit  occurred  in  the  last  month 
of  certification  and  is  discovered  during 
the  recertification  process,  the 
household  would  be  treated  as  an 
applicant  household  and  be  ineligible 
for  benefits  for  90  days  from  the  date  of 
the  quit.  It  proposed  that  a  claim  be 
established  for  benefits  received  after 
the  date  of  the  quit.  A  number  of 
commenters  objected  to  this  procedure 
contending  that  it  was  cumbersome  and 
that  establishing  claims  in  such  cases 
would  be  ineffective.  Several 
commenters  said  it  was  unfair  to 
abruptly  terminate  a  certification  period. 
Commenters  also  pointed  out  that  the 
Proposed  rule  made  no  provision  for 
how  a  State  agency  should  proceed  if  a 
quit  occurs  prior  to  the  last  month  of 
certification  but  is  discovered  too  late  in 


the  certification  period  for  the  State  to 
impose  an  adverse  action. 

In  response  to  conmients,  the 
Department  has  changed  the  procedure 
it  proposed.  Through  this  rule, 
households  whose  quit  occurred  in  the 
last  month  of  the  certification  period 
and  those  whose  quit  is  determined  too 
late  in  the  certification  period  to  follow 
adverse  action  procedures,  will  be 
denied  recertification  for  a  period  of  90 
days  beginning  with  the  day  after  the 
old  certification  period  has  ended.  This 
will  be  the  procedure  followed  in  the 
great  majority  of  cases.  However,  in 
those  instances  where  the  household 
does  not  apply  for  recertification  by  the 
end  of  the  certification  period,  a  claim 
shall  be  filed  by  the  State  agency  for 
benefits  received  during  the  90  days 
subsequent  to  the  first  day  of  the  month 
following  the  month  of  the  quit.  If 
benefits  were  received  for  fewer  than  90 
days  from  the  first  of  the  month 
following  the  month  in  which  the  quit 
occurred,  a  claim  shall  be  established 
for  benefits  received,  and  the  90  day 
period  of  ineligibility  shall  be  prorated 
accounting  for  the  number  of  days  for 
which  a  claim  was  established  and 
imposed.  By  imposing  a  claim  against 
households  who  do  not  reapply  for 
benefits,  the  Department  is  ensuring  that 
the  quit  does  not  go  unacknowleged. 

Workfare  or  Work  Component  Benefit 
Oveiissuances 

The  October  1, 1986  regulation 
proposed  a  procedure  for  State  agencies 
to  follow  when  a  benefit  overissuance  is 
paid  and  the  household  has  already 
fulfilled  its  workfare  or  work  component 
obligation.  The  procedure  would  be 
applicable  to  workfare  operated  under 
section  20  of  the  Food  Stamp  Act  as  well 
as  to  any  work  component  of  a  State 
employment  and  training  program.  This 
final  rule  does  not  change  the  procedure 
specified  in  the  proposed  rule.  That  rule 
provided  that  when  the  household's 
work  requirement  continues,  State 
agencies  would  attempt  to  recover  the 
entire  overissuance  and  give  the 
household  a  credit  of  workfare  hours  in 
a  subsequent  month(s)  for  extra  hours 
worked  during  the  month{s)  of 
overissuance.  It  the  work  requirement 
does  not  continue,  the  State  agency 
would  consider  whether  the 
overissuance  was  the  result  of  an 
intentional  program  violation, 
inadvertent  household  error,  or  a  State 
agency  error.  If  the  overissuance 
resulted  from  an  intentional  program 
violation,  a  claim  for  the  entire  amount 
of  overissuance  would  be  established 
and  pursued  in  accordance  with 
§  273.18.  In  effect,  the  hours  worked 
beyond  those  which  would  have  been 


worked  had  the  correct  benefit  level 
been  used  in  calculating  the  work 
obligation  would  be  forfeited.  If  the 
overissuance  was  caused  by  an 
inadvertent  household  error  or  a  State 
agency  error,  a  claim  would  be 
established  for  the  amount  of  the 
overissuance  which  was  not  worked  off. 
To  determine  the  amount  of  the  claim, 
the  State  should  subtract  from  the 
amount  of  the  overissuance  the  number 
of  hours  worked  multiplied  by  the 
minimum  wage.  For  example,  a 
household  was  incorrectly  issued  a 
benefit  of  $150  in  a  month  when  $100 
would  have  been  the  proper  benefit.  The 
household,  based  on  the  $150  allotment 
worked  44  hours  ($150  divided  by  the 
minimum  wage,  currently  $3.35).  Had  the 
allotment  been  correctly  calculated  the 
household  could  have  been  assigned  no 
more  than  29  hours  in  that  month.  The 
State  should  estabfish  a  claim  for  the 
amount  of  the  overissuance  which  was 
not  "worked  ofT'  (i.e.,  any  hours 
between  29  and  44  which  were  not 
"worked  off.")  If  the  household  worked 
the  entire  44  hours,  no  claim  would  be 
established.  If  the  household  worked  35 
hours,  the  minimum  wage  times  nine 
(the  number  of  hours  not  worked  off)  or 
$30.15,  would  have  to  be  recovered. 

List  of  Subjects 

7CFRPart272 

Alaska,  Civil  rights.  Food  stamps. 
Grant  programs — social  programs. 
Reporting  and  recordkeeping 
requirements. 

7CFRPart273 

Administrative  practice  and 
procedure.  Aliens.  Claims.  Food  stamp. 
Fraud,  Grant  programs — Social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
security,  Students. 

Accordingly.  7  CFR  Parts  272  and  273 
are  amended  as  follows: 

1.  The  authority  citation  for  Parts  272 
and  273  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2029. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §  272.1  a  new  paragraph  (g}(97)  is 
added  to  read  as  follows: 

§  272.1    General  terms  and  conditions. 

*         ***** 

(g)  Implementation.  *  •  » 
(97)  Amendment  No.  278.  State 
agencies  shall  implement  the  provisions 
of  this  amendment  no  later  than  October 
18. 1988. 
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PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  §  273.1  a  new  sentence  is  added 
to  the  end  of  paragraph  {d)(2]  to  read  as 
follows: 

§  273.1    Household  concept. 

*  *        •        *        « 

[d]  Head  of  household.  *  *  ' 
(2)  *  *  *  The  designation  of  head  of 
household  through  the  circumstances  of 
this  paragraph  shall  take  precedence 
over  a  previous  designation  of  head  of 
household  at  least  until  the  period  of 
ineligibility  is  ended. 

*  *        *        •        • 

4.  In  5  273.7  a  new  paragraph  (cKH)  is 
added  to  read  as  follows: 

§  273.7    Work  requirements. 

*  •        *        »        ♦ 

(c)  State  agency  responsibilities. 

*  *  * 

(11)  If  a  benefit  overissuance  is 
discovered  for  a  month  or  months  in 
which  a  mandatory  E  &  T  participant 
has  already  fulfilled  a  work  component 
requirement,  the  State  agency  shall 
follow  the  procedure  specified  in 
§  273.22(f){9]  for  a  workfare 
overissuance. 

*  *        »        «        ♦ 

5.  In  §  273.7  paragraph  (f)(3)(ii)  is 
amended  by  removing  the  words  "non- 
work"  from  the  last  sentence. 

6.  In  §  273.7  paragraph  (g)(1)  is 
amended  by  adding  a  new  sentence 
between  the  third  and  fomth  sentences. 
The  new  sentence  reads  as  follows: 

*  •        •        »        * 

(g)  Failure  to  comply.  (1) 
Noncompliance  with  Food  Stamp 
Program  work  regulations.  *  *  * 

A  household  determined  to  be 
ineligible  due  to  failure  to  comply  with 
the  provisions  of  this  section  may 
reestablish  eligibility  if  a  new  and 
eligible  person  joins  the  household  as  its 
head  of  household,  as  defined  in 
§  273.1(d)(2).  *  *  * 

*  *         •        *        • 

7.  In  §  273.7  introductory  text  of 
paragraph  (n)  is  revised;  a  new  sentence 
is  added  at  the  end  of  paragraph 
(n)(l){i);  in  the  first  sentence  of 
paragraph  (n)(l)(ii)  the  words  "or  who  is 
exempt  through  §  273.7(b)(l)(vii)"  are 
added  betvveen  the  words  "work"  and 
"has"  and  the  words  "most  recent"  are 
removed  from  the  first  sentence; 
paragraph  (n)(l)(iii)  is  revised; 
paragraph  (n)(l)(vi)  is  revised; 
paragraph  (n)(2)  is  revised;  a  new 
sentence  is  added  between  the  first  and 
second  sentences  in  paragraph  (n)(5)(iii); 
and  a  new  paragraph  (n)(5)(iii)  is  added. 


(n)  Voluntary  quit.  No  household 
whose  head  of  household,  as  defined  in 
§  273.1(d)(2),  voluntarily  quit  a  job  of  20 
hours  a  week  or  more  without  good 
cause  60  days  or  less  prior  to  the  date  of 
application  or  at  any  time  thereafter 
shall  be  eligible  for  participation  in  the 
program  as  specified  below.  At  the  time 
of  application,  the  State  agency  shall 
explain  to  the  applicant  the 
consequences  of  the  head  of  household 
quitting  a  job  without  good  cause,  and  of 
the  consequence  of  a  person  joining  the 
household  as  its  head  if  that  individual 
has  voluntarily  quit  employment. 

(1)  Determining  whether  a  voluntary 
quit  occurred  and  application 
processing. 

(i)  *  *  *  If  an  individual  quits  a  job, 
secures  new  employment  at  comparable 
wages  or  hours  and  is  then  laid  off  or, 
through  no  fault  of  his  own  loses  the 
new  job,  the  earlier  quit  will  not  form 
the  basis  of  a  disqualification. 
***** 

(hi)  The  State  agency  shall  determine 
whether  any  household  member 
voluntarily  quit  his  or  her  job  while 
participating  in  the  Program,  within  60 
days  prior  to  applying  for  participation, 
or  in  the  time  between  application  and 
certification.  If  a  household  is  already 
participating  when  a  quit  which 
occurred  prior  to  certification  is 
discovered,  the  household  shall  be 
regarded  as  a  participating  household 
and  the  90  day  sanction  shall  be 
imposed  in  accordance  with 
§  273.7(n)(l)(vi). 
***** 

(vi)  If  the  State  agency  determines 
that  the  head  of  a  participating 
household  voluntarily  quit  his  or  her  job 
while  participating  in  the  program  or 
discovers  a  quit  which  occured  within  60 
days  prior  to  application  for  benefits  or 
between  applicant  and  certification,  the 
State  agency  shall  provide  the 
household  with  a  notice  of  adverse 
acfion  as  specified  in  §  273.13  within  10 
days  after  the  determination  of  a  quit. 
Such  notificafion  shall  contain  the 
particular  act  of  noncompliance 
committed,  the  proposed  period  of 
ineligibility,  the  actions  which  may  be 
taken  to  end  or  avoid  the 
disqualification,  and  shall  specify  that 
the  household  may  reapply  at  the  end  of 
the  disqualification  period.  Except  as 
otherwise  specified  in  this  paragraph, 
the  period  of  ineligibility  shall  run 
continuously  for  three  months  or  90 
days,  beginning  with  the  first  of  the 
month  after  all  normal  procedures  for 
taking  adverse  action  have  been 
followed.  The  90  day  disqyalification 
period  may  be  converted  to  a  three 
calendar  month  period  only  for 


participating  households.  If  a  voluntary 
quit  occurs  in  the  last  month  of  a 
certification  period  or  is  determined  in 
the  last  30  days  of  the  certification 
period  the  household  shall  be  denied 
recertification  for  a  period  of  90  days 
beginning  with  the  day  after  the  last 
certification  period  ends.  If  such 
household  does  not  apply  for  food  stamp 
benefits  by  the  end  of  the  certification 
period,  a  claim  shall  be  established  for 
the  benefits  received  by  the  household 
for  up  to  90  days  beginning  the  first  of 
the  month  after  the  month  in  which  the 
quit  occurred.  If  there  are  fewer  than  90 
days  from  the  first  of  the  month  after  the 
month  in  which  the  quit  occurred  to  the 
end  of  the  certification  period,  a  claim 
shall  be  imposed,  and  the  household 
shall  remain  ineligible  for  benefits  for  a 
prorated  number  of  days,  with  the  end 
result  that  a  claim  was  established  or 
the  household  was  ineligible  for  a  full  90 
day  period.  Each  household  has  a  right 
to  a  fair  hearing  to  appeal  a  denial  or 
termination  of  benefits  due  to  a 
determination  that  the  head  of 
household  voluntarily  quit  his  or  her  job 
without  good  cause.  If  the  participating 
household's  benefits  are  continued 
pending  a  fair  hearing  and  the  State 
agency  determination  is  upheld,  the 
disqualification  period  shall  begin  the 
first  of  the  month  after  the  hearing 
decision  is  rendered.  Persons  who  have 
been  disqualified  for  quitting  a  job  as 
head  of  one  household  will  carry  their 
sanction  with  them  if  they  join  a  new 
household  as  its  head.  The  new 
household  will  remain  ineligible  for  the 
remainder  of  the  sanction  period  unless 
the  person  who  cause  the 
disqualification  ends  it  in  a  manner 
prescribed  in  §  273.7(n)(5).  If  an 
individual  who  voluntarily  quit  joins  a 
new  household  and  is  not  the  household 
head  the  sanction  shall  be  terminated. 
***** 

(2)  Exemptions  from  voluntary  quit 
provisions.  Persons  who  are  exempt 
from  the  work  registration  provisions  in 
§  273.7(b)  at  the  time  of  the  quit,  with 
the  exception  of  those  exempted  by 
§  273.7(b)(l)(vii)  shall  be  exempt  from 
the  voluntary  quit  provisions. 
***** 

(5)  Ending  a  voluntary  quit 
disqualification.  *  *   * 

(ii)  *  *  *  Comparable  employment 
may  entail  fewer  hours  or  a  lower  net 
salary  than  the  job  which  was  quit. 

*      •      * 

(iii)  A  household  determined  ineligible 
due  to  a  voluntary  quit  without  good 
cause  may  reestablish  eligibility  if  a 
new  and  otherwise  eligible  member 
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joins  as  its  head  of  household  as  defined 
by  §  273.1(d)(2). 

***** 

8.  In  §  273.22  paragraph  {b)(l)  is 
revised  and  paragraph  (f)(9)  is  added. 
The  revision  and  addition  read  as 
follows: 

§  273.22    Optional  Workfare  Program. 

***** 

(b)  Program  administration.  (1)  A  food 
stamp  workfare  program  may  be 
operated  as  part  of  a  State's 
employment  and  training  program, 
required  in  §  273.7(f)  or  may  be  operated 
independent  of  such  a  program,  if  the 
workfare  program  is  part  of  the  State's 
employment  and  training  program  it 
shall  be  included  as  a  component  in  the 
State's  employment  and  training  plan  in 
accordance  with  the  requirements  of 
§  273.7(c).  If  it  is  operated  independent 
of  the  E&T  program,  the  State  must 
submit  a  workfare  plan  to  FNS  for  its 
approval  in  accordance  with  the 
requirements  of  this  section.  For  the 
purpose  of  this  section,  a  political 
subdivision  is  any  local  government, 
including,  but  not  limited  to.  any  county, 
city,  town  or  parish.  A  State  agency  may 
implement  a  workfare  program 
statewide  or  in  only  some  areas  of  the 
State.  The  areas  of  operation  must  be 
identified  in  the  State  workfare  or 
employment  and  training  plan. 
***** 

[T)  Other  program  requirements.  *  *  • 

(9)  Benefit  overissuances.  If  a  benefit 
overissuance  is  discovered  for  a  month 
or  months  in  which  a  participant  has 
already  performed  a  workfare  or  work 
component  requirement,  the  State 
agency  shall  follow  claim  recovery 
procedures  specified  below. 

(i)  If  the  person  who  performed  the 
work  is  still  subject  to  a  work 
obligation,  the  State  shall  determine 
how  may  extra  hours  were  worked 
because  of  the  improper  benefit.  The 
participant  should  be  credited  that 
number  of  hours  toward  future  work 
obligations. 

(ii)  If  a  workfare  or  work  component 
requirement  does  not  continue,  the  State 
agency  shall  determine  whether  the 
overissuance  was  the  result  of  an 
intentional  program  violation,  an 
inadvertent  household  error,  or  a  State 
agency  error.  For  an  intentional  program 
violation  a  claim  should  be  established 
for  the  entire  amount  of  the 
overissuance.  If  the  overissuance  was 
caused  by  an  inadvertent  household 
error  or  State  agency  error,  the  State 
agency  shall  determine  whether  the 
number  of  hours  worked  in  workfare  are 
more  than  the  number  which  could  have 
been  assigned  had  the  proper  benefit 


level  been  used  in  calculating  the 
number  of  hours  to  work.  A  claim  shall 
be  established  for  the  amount  of  the 
overissuance  not  "worked  off."  if  any.  If 
the  hours  worked  equal  the  amount  of 
hours  calculated  by  dividing  the 
overissuance  by  the  minimum  wage,  no 
claim  shall  be  established.  No  credit  for 
future  work  requirements  shall  be  given. 
***** 

Anna  Kondratas, 

Administrator. 

Date:  August  11. 1988. 

[FR  Doc.  88-18801  Filed  8-18-88;  8:45  am] 
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7  CFR  Parts  272  and  278 
lAmdLNo.  291] 

Food  Stamp  Program;  Sales  Tax 
Provision  Clarifications;  Sequencing/ 
Allocation  of  Food  Stamp 
Transactions  and  Compliance 
Enforcement 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Final  rulemaking. 

summary:  This  final  rule  provides 
guidance  to  States  regarding  taxation  of 
food  purchases  when  both  food  stamps 
and  cash  are  used  to  pay  for  taxable 
and  nontaxable  food  items. 
Implementing  these  changes  will 
simplify  food  stamp  transactions  under 
the  sales  tax  provision  (i.e.,  section  4(a)) 
of  the  Food  Stamp  Act  (7  U.S.C.  2013(a)). 
This  rule  also  clarifies  the  method  that 
will  be  used  to  enforce  compliance  with 
the  sales  tax  provision.  Fh-oposed 
regulations  were  pubHshed  in  the 
Federal  Register  of  May  26, 1987  at  52 
FR  19514.  Comments  on  the  proposal 
were  solicited  through  July  27. 1987.  This 
final  rulemaking  takes  the  comments 
received  into  account.  Readers  are 
referred  to  the  proposed  regulations  for 
a  more  complete  understanding  of  this 
rule. 

DATE:  All  provisions  are  effective 
September  19, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  this  rulemaking 
should  be  directed  to  Mr.  Thomas 
O'Connor,  Chief,  Administration  and 
Design  Branch,  Program  Development 
Division,  Family  Nutrition  Programs, 
Food  and  Nutrition  Service,  USDA, 
Alexandria,  Virginia  22302,  (703)  75&- 
3385. 


SUPPLEMENTARY  INFORMATION: 

Classincation 

Executive  Order  12291 

The  Department  has  reviewed  this 
final  rule  under  Executive  Order  12291 
and  Secretary's  Memorandum  No.  1512- 
1  and  has  classified  it  as  "not  major." 
The  rule  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more, 
nor  is  it  likely  to  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions.  The  rule 
would  not  result  in  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprise  in  domestic  or  export 
markets. 

Although  this  rule  will  affect  the 
business  community,  its  impact  is  not 
expected  to  be  significant.  One 
provision  which  addresses  the 
sequencing  (proper  tax  allocation  of 
food  stamps)  of  purchased  items,  may 
affect  approximately  100,000  approved 
retail  stores,  but  the  change  in  operating 
procedures  it  requires  is  minor.  Potential 
penalties  will  affect  only  those  stores 
that  fail  to  comply  with  the  sales  tax 
exemption  requirement. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  Final  rule  related 
Notice(s)  to  7  CFR  Part  3015,  Subpart  V 
(Cite  48  FR  29115,  June  24, 1983  or  48  FR 
54317,  December  1, 1983,  as  appropriate 
and  any  subsequent  notices  that  may 
apply),  this  program  is  excluded  from 
the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  final  rule  has  also  been  reviewed 
with  regard  to  the  requirements  of  Pub. 
L.  96-354  and  Anna  Kondratas, 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  will  simplify  the 
procedures  stores  use  in  the  acceptance 
of  food  stamps  and  clarify  the  manner  in 
which  compliance  with  the  sales  tax 
provision  will  be  enforced. 

Paperwork  Reduction  Act 

There  are  no  reporting  or 
recordkeeping  provisions  included  in 
this  proposed  rule. 
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Background 

After  issuing  rules  on  April  1, 1986  at 
51  PR  11009  that  implemented  the 
provision  of  section  1505  of  Pub.  L.  99- 
198  prohibiting  the  collection  of  sales 
tax  on  food  purchases  made  with  food 
stamps,  the  Department  became  aware 
that  problems  in  implementing  the  law 
at  the  point  of  grocery  sales  were  likely 
to  occur  in  "partial-tax"  States.  A 
"partial-tax"  State  is  one  in  which  some 
but  not  all  eligible  food  items  are  taxed. 

A  problem  identified  as  sequencing 
occurs  when  a  customer  purchases  both 
taxable  and  non-taxable  food  items  with 
a  combination  of  cash  and  food  stamps. 
Since  sales  tax  cannot  be  charged  on  the 
value  of  items  bought  with  food  stamps 
it  is  important  to  know  toward  which  of 
the  food  items,  taxable  or  non-taxable, 
the  food  stamps  are  to  be  applied.  This 
decision  affects  the  ability  of  stores  to 
process  the  purchase. 

Sequencing  is  particularly 
troublesome  in  those  stores  without 
sophisticated  electronic  grocery  check- 
out devices.  Currently,  when  a  customer 
in  such  stores  buys  both  eligible  and 
non-eligible  items  diu-ing  the  same 
transaction,  clerks  must  physically 
separate  or  sort  the  items  purchased 
before  ringing  up  the  transaction.  In  a 
partial-tax  State  an  additional 
separation  of  eligible  items  into  taxable 
and  non-taxable  piles  will  be  required  to 
ensure  that  tax  is  not  charged  on  food 
purchased  with  food  stamps.  This 
"double-sorting"  can  be  time-consuming 
for  the  affected  retailers. 

On  May  26, 1987  the  Department 
published  a  notice  of  a  proposed 
rulemaking  at  52  PR  19514  to  help 
resolve  this  added  burden  on  retailers. 
The  Department  accepted  comments  on 
this  proposal  through  July  27, 1987. 
Fourteen  letters  were  received.  The 
major  concerns  raised  by  the 
commenters  are  discussed  below. 

Choice  of  Sequencing  Options 

The  proposed  rule  offered  States  a 
choice  between  two  options.  Under  the 
first  option  there  would  be  no  tax  on 
any  transaction  in  which  any  amount  of 
food  stamps  was  used.  Under  the 
second  option  food  stamps  would  first 
be  allocated  to  taxable  eligible  items. 
The  commenters  were  almost  equally 
divided  over  the  choice  of  options,  with 
slightly  more  favoring  the  first.  Two 
commenters  recommended  making 
option  one  mandatory  while  two  others 
asked  that  it  not  be  made  mandatory. 
One  State  agency  commented  that  the 
Federal  govcmnent  had  no  legal 
authority  to  involve  itself  in  State  fiscal 
matters  by  proposing  any  option.  An 
advocate  group  believed  that  applying 
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food  stamps  first  to  taxable  items  did 
not  legally  implement  the  statute. 

The  Department  acknowledges  the 
sensitivity  of  States  toward  Federal 
actions  which  affect  State  revenue  and 
accounting.  As  a  consequence.  FNS  has 
decided  to  modify  the  proposal  in  this 
final  rule.  States  may  select  option  one 
(no  tax  when  food  stamps  used),  option 
two  (allocate  stamps  first  to  taxable 
items),  or  any  other  sequencing  method 
that  best  serves  their  individual  needs 
and  circumstances  and  conforms  with 
the  legal  guidelines  discussed  herein. 

States  will  not  be  permitted  to 
allocate  stamps  first  to  non-taxable 
eligible  items.  The  Department's  Office 
of  General  Counsel  believes  this 
approach  violates  section  4(a)  of  the 
Food  Stamp  Act  since  it  would  require 
food  stamp  customers  to  pay  a  sales  tax 
on  the  taxable  eligible  items  which 
might  have  been  purchased  with  food 
stamps  but  are  instead  purchased  with 
cash  as  a  result  of  program  sequencing 
and  allocation  rules.  This  would  reduce 
the  purchasing  power  of  food  stamp 
recipients  by  indirectly  tiixing  benefits 
and  in  doing  so  undermine  the  intent  of 
the  Food  Stamp  Act.  When  food  stamps 
are  allocated  to  taxable  items  first,  no 
tax  is  collected  on  the  dollar  value  of  the 
food  stamps  and  no  diminution  of 
coupon  purchasing  power  occurs. 
Allocating  food  stamps  first  against  non- 
taxable eligible  items  acts  to  diminish 
the  sales  tax  offset  value  otherwise 
"available  to"  the  customer's  food 
stamps.  Allocating  first  against  taxable 
items,  by  comparison,  maximizes  the 
offset;  which  is  merely  the  choice  that 
any  rational  consumer  would  make  and 
thus  comports  with  the  goal  of  the  sales 
tax  statute.  Likewise,  any  other  method 
which  directly  ot  indirectly  charges  a 
sales  tax  on  food  purchased  with  food 
stamps  will  not  be  allowed. 

Although  it  was  recommended  in  the 
proposed  rule  that  a  State  apply  one 
sequencing/allocation  method  for  all 
retail  outlets  in  the  State,  the  final  rule 
allows  States  to  opt  for  or  permit  more 
than  one  method,  so  along  as  all 
methods  allowed  meet  the  legal 
requirements  discussed  here.  This 
approach  offers  States  maximum  choice 
with  minimum  Federal  involvement. 
Although  States  are  free  to  choose  their 
own  sequencing  methods,  the  option 
chosen  must  not  limit  the  purchasing 
power  of  food  stamp  customers. 

Other  Possible  Methods  for  Compliance 
With  the  Sales  Tax  Provision 

A  number  of  commenters  proposed 
other  methods  besides  the  two  identified 
in  the  proposed  rule,  that  could 
conceivably  be  used  to  comply  with  the 
sales  tax  provision.  One  commenter 


suggested  making  it  optional  as  to 
whether  a  State  had  to  choose  any 
methods  at  all.  This  suggestion  was 
evaluated  but  was  rejected  because  it 
would  not  have  adequately  implemented 
the  legislative  provision  of  section  4(a) 
of  the  Act.  Another  State  agency 
proposed  that  we  evaluate  compliance 
with  the  sales  tax  provision  under  the 
legal  approach  known  as  "de  minimus". 
The  rationale  offered  was  that  since 
most  partial-tax  States  taxed  only  a  few 
eligible  food  items  (perhaps  amounting 
to  as  little  as  three  percent  of  a 
recipient's  monthly  food  stamp 
purchases)  it  could  be  argued  that  these 
States  were  "substantially"  in 
compliance.  Part  of  this  argument 
included  the  concept  that  the  cost  to  the 
retail  establishment  of  this  one-time 
implementation  would  probably  exceed 
one  year's  State  tax  of  eligible  foods. 
The  Department  rejected  this  suggestion. 
Section  4(a)  i'equires  actual,  not 
substantial  compliance.  Moreover,  since 
the  sales  tax  prohibition  provision  is 
permanent  and  since  the  amount  of  food 
stamp  benefits  allowed  to  be  taxed 
under  this  approach  would  have 
accumulated  over  time,  this  "de 
minimus"  approach  was  legally  suspect. 

Another  State  agency  recommended 
that  we  redefine  "eligible  food"  under 
the  Food  Stamp  Act  and  develop 
regulations  to  exclude  "junk  food"  such 
as  soda,  candy,  and  gum.  This  option 
might  result  in  some  partial-tax  States 
being  automatically  defined  as  in 
compliance  since  these  are  the  primary 
items  that  are  taxed  in  these  States.  This 
approach  was  also  considered  prior  to 
issuance  of  the  proposed  rule.  "There  are 
a  number  of  serious  problems  with  this 
approach.  Earlier  attempts  to  redefine 
food  to  exclude  so-called  "jimk  food" 
have  encountered  formidable  obstacles. 
All  States  have  differing  lists  of  so- 
called  junk  or  non-nutritive  foods  which 
they  tax,  on  the  basis  of  their  view  of 
these  items  as  "non-food"  or  as  "luxury" 
food  items.  Any  attempt  to  define  which 
out  of  potentially  hundreds  or  even 
thousands  of  food  items  and  brands  are 
to  be  labelled  "junk"  food  would  be 
extremely  difficult  because  of  the 
varying  viewpoints  of  States, 
nutritionists,  and  food  industry 
representatives.  Moreover,  "food"  is 
defined  in  the  Food  Stamp  Act  (Sec.  3(g), 
7  U.S.C.  2012(g))  in  very  broad  terms. 
Thus,  it  is  not  altogether  clear  that  FNS 
has  authority  to  narrow  the  definition  in 
the  manner  suggested. 

Implementation  Problems 

A  number  of  State  agencies  were  of 
the  opinion  that  this  proposed  rule  was 
issued  too  late  in  the  implementation 
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cycle  for  changes  in  State  rules  and 
retailer  software  revision  to  be  effective 
October  1, 1987.  Several  State  agencies 
stated  that  they  needed  more 
implementation  time  because  our 
proposed  rule  would  require  them  to  go 
back  to  their  State  legislatures  for  new 
legislation  and  require  their  retailers  to 
make  additional  software  changes.  FNS 
recognizes  this  concern  and 
consequently  clarified  and  simplified  the 
requirements  for  compliance. 

A  commenter  noted  that  the  proposal 
would  require  an  additional  software 
change  by  retailers  in  addition  to  their 
original  software  change  effected  to 
comply  with  the  April  1. 1986  sales  tax 
rule.  Since  the  proposed  rule  would  have 
required  a  particular  allocation/ 
sequencing  method  to  be  used,  its 
finalization  could  have  resulted  in  the 
additional  software  change  noted  by  the 
commenters.  By  changing  the  rule  so 
that  a  range  of  methods  are  available  for 
use,  the  need  of  additional  software 
changes  is  greatly  diminished.  Such 
software  changes  would  be  needed  only 
if  the  proscribed  allocation/sequencing 
method  had  been  implemented  or  if  a 
State  decides  to  require  one  particular 
method  to  be  implemented  statewide 
and  it  differs  from  that  which  retailers 
had  adopted.  The  Department  expects 
the  first  situation  will  not  arise  since  the 
method  proscribed  in  this  rule  was  also 
proscribed  in  the  proposal.  Moreover, 
since  the  application  of  coupons  to  non- 
taxable eligible  items  first  is  contrary  to 
the  statutory  purpose,  the  Department  is 
not  at  liberty  to  alter  the  rule  on  this 
point.  The  frequency  with  which  the 
second  situation  will  be  faced  is 
unknown  since  it  depends  on  whether 
States  will  require  the  implementation  of 
a  uniform  method. 

It  is  important  to  again  note  that  a 
State  would  be  in  compliance  with  this 
final  sequencing/allocation  rule  if  the 
sequencing/allocation  method 
prohibited  by  this  rule  is  also  prohibited 
by  the  State.  While  written  guidelines 
issued  by  State  revenue  departments 
would  be  definitive  indicators  of 
implementation.  State  policy  precluding 
the  proscribed  sequencing  option  need 
not  be  written  in  order  to  meet  initial 
compliance. 

Miscellaneous  Comments 

One  State  agency  recommended  that 
FNS  develop,  print,  and  make  available 
posters  regarding  the  sales  tax 
provision.  FNS  believes  that  since 
implementation  methods  and  the  actual 
operational  effects  of  this  provision  will 
vary  from  State  to  State,  each  individual 
State  through  its  Revenue  department  or 
other  appropriate  agency  may  wish  to 


explain  the  sales  tax  provision  in  its 
own  way. 

One  commenting  agency  from  a  full- 
tax  State,  unaffected  by  the  proposed 
provisions,  offered  the  opinion  that 
option  one,  described  above,  would 
cause  a  serious  loss  of  State  tax  revenue 
and  allow  severe  abuse.  This  is  a 
misunderstanding  of  that  option.  This 
entire  rule  is  addressed  only  to  partial- 
tax  States  and  not  to  full-tax  States. 
Option  one,  if  implemented  in  a  full-tax 
State,  would  have  the  effect  the 
commenter  noted  and  could  cause 
serious  program  abuse  and  a  very  large 
and  unnecessary  loss  of  State  tax 
revenue.  However,  neither  of  these 
result  in  a  partial-tax  State  since  it  is 
only  a  very  small  percentage  of  a  food 
stamp  recipient's  monthly  purchases 
that  are  typically  taxed  in  such  a  State 
and  therefore  there  is  virtually  no 
measurable  tax  loss. 

Compliance  With  the  Sales  Tax 
Provision  (272.1(b)(3);  278.1(l)(l)(iv)  and 
(2):  278.6(e)(7) 

One  commenter  indicated  a  concern 
that  food  stamp  recipients  in  a  State 
about  to  be  removed  from  the  Food 
Stamp  Program  should  have  some 
warning  or  protection  to  allow  them  to 
use  up  previously  issued  food  stamps. 
Should  an  entire  State  be  sanctioned  for 
non-compliance  with  the  sales  tax 
provision.  State  agencies  would  be 
required,  under  §  273.12(e)(4),  to  ensure 
that  advance  notification  of  termination 
of  benefits  be  provided  to  food  stamp 
recipients. 

Another  State  agency  voiced  concern 
that  with  the  sales  tax  provision  FNS 
was  turning  over  to  States  the  retail 
store  monitoring  functions  which  FNS 
field  offices  have  traditionally 
performed.  Although  we  assume  States 
will  monitor  their  own  State  laws  in  a 
responsible  manner,  FNS  will  continue 
its  historial  authorization  and 
compliance  review  of  retail  stores. 
Monitoring  retailer  implementation  of 
the  terms  of  the  sales  tax  prohibition 
and  of  this  clarifying  rule  are  added  to 
existing  responsibilities. 

The  proposed  change  §  287.6(e)(7) 
regarding  the  issuance  of  warning  letters 
was  deleted.  Comments  convinced  us 
that  the  language  of  existing  section 
278.6  provided  sufficient  authority  for 
enforcement.  Deleting  this  proposed 
provision  leaves  FNS  offices  more 
administrative  leeway  on  how 
monitoring  and  compliance  enforcement 
is  to  be  conducted.  FNS  officials  may 
issue  an  mdividualized  warning  letter 
for  each  nrmrrence,  but  may  choose  not 
to  do  so.  FNS  offices  may  use  other 
compliance  methods  found  to  be 
practical  and  effective. 


Implementation 

All  provisions  of  this  rule  are  effective 
September  19, 1988. 

List  of  Subjects 

7  CFR  Part  272 

Alaska,  Civil  Rights.  Food  Stamps. 
Grant  programs-social  programs. 
Reports  and  recordkeeping 
requirements. 

7  CFR  Part  278 

Administrative  practice  and 
procedure.  Banks,  banking,  Claims,  Food 
Stamps,  Groceries — retail,  Groceries, 
general  line — wholesaler,  Penalties. 

Accordingly,  Parts  272  and  278  are 
amended  as  follows: 

1.  The  authority  citation  for  Parts  272 
and  278  continues  to  read: 

Authority:  7  U.S.C.  2011-2029. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §  272.1: 

(a)  The  text  of  paragraph  (b)  is 
redesignated  (b)(1); 

(b)  New  paragraphs  (b)(2)  and  (b)(3) 
are  added; 

(c)  A  new  paragraph  (g)llOl)  is  added. 
The  additions  read  as  follows; 

§  272.1    General  terms  and  conditions. 
•        •        »        •        • 

(b)  No  tax  on  food  stamp 
purchases  *  *  * 

(2)  State  and/or  local  law  shall  not 
permit  the  imposition  of  tax  on  food 
paid  for  with  coupons.  FNS  may 
terminate  the  issuance  of  coupons  and 
disallow  administrative  funds  otherwise 
payable  pursuant  to  Part  277  in  any 
State  where  such  taxes  are  charged. 
Action  to  disallow  administrative  funds 
shall  be  taken  in  accordance  with  the 
procedures  set  forth  in  §  276.4. 

(3)  A  State  or  local  area  which  taxes 
some,  but  not  all,  eligible  food  items 
shall  ensure  that  retail  food  stores  in 
that  locale  sequence  purchases  of 
eligible  foods  paid  for  with  .i 
combination  of  coupons  and  cash  so  as 
to  not  directly  or  indirectly  charge  or 
assign  a  tax  to  food  stamp  recipients  on 
eligible  food  items  purchased  with 
coupons.  Prohibited  methods  include, 
but  are  not  limited  to.  the  allocation  of 
coupons  first  to  non-taxable  eligible 
items,  and  the  application  of  cash, 
rather  than  coupons,  to  taxable  eligible 
food. 

***** 

(g)  Implementation.   '   '   ' 
(101)  Amendment  No.  291.  The 

provisions  of  Amendment  No.  291  are 

effective  September  19,  1908. 
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PART  278— PARTICIPATION  OF 
RETAIL  FOOD  STORES,  WHOLESALE 
FOOD  CONCERNS  AND  INSURED 
FINANCIAL  INSTITUTIONS 

3.  In  §  278.1.  paragraph  (1)  is  revised  to 
read  as  follows: 

§  278. 1    Approval  of  retail  food  stores  and 
wholesale  food  concerns. 
•        •        <>        •        < 

(1)  Withdrawing  authorization.  (1) 
FNS  shall  withdraw  the  authorization  of 
any  firm  authorized  to  participate  in  the 
program  for  any  of  the  following 
reasons. 

(i)  The  firm's  continued  participation 
in  the  program  will  not  further  the 
purposes  of  the  program; 

(ii)  The  firm  fails  to  meet  the 
specifications  of  paragraphs  (b).  (c),  (d). 
or  (e)  of  this  section; 

(iii)  The  firm  has  been  found  to  be 
circumventing  a  period  of 
disqualification  or  a  civil  money  penalty 
through  a  purported  transfer  of 
ownership;  or 

(iv)  The  firm  is  required  luider  State 
and/or  local  law  to  charge  tax  on 
eligible  food  purchased  with  coupons  or 
to  sequence  or  allocate  purchases  of 
eligible  foods  made  with  coupons  and 
cash  in  a  manner  inconsistent  with  272.1 
of  these  regulations. 

(2)  The  FNS  officer  in  charge  shall 
issue  a  notice  to  the  firm  by  certified 
mail  or  personal  service  to  inform  the 
firm  of  the  determination  and  of  the 
review  procedure.  FNS  shall  remove  the 
firm  from  the  program  if  the  firm  does 
not  request  review  within  the  period 
specified  in  §  279.5. 
***** 

4.  In  i  278.2.  the  first  sentence  of 
paragraph  (b)  is  revised.  The  revision 
reads  as  follows: 

§  278.2    Participation  of  retail  food  stores. 

***** 

(b)  Equal  treatment  for  coupon 
customers.  Coupons  shall  be  accepted 
for  eligible  foods  at  the  same  prices  and 
on  the  same  terms  and  conditions 
applicable  to  cash  purchases  of  the 
same  foods  at  the  same  store  except  that 
tax  shall  not  be  charged  on  eligible 
foods  purchased  with  coupons.  *  *  * 
***** 

Date:  August  11, 1988. 
Anna  Kondralas. 

Administrator.  Food  and  Nutrition  Service. 
(FR  Doc.  88-18857  Filed  8-18-88;  8:45  am] 

BILLING  CODE  3410-30-M 


Agricultural  Marketing  Service 
7  CFR  Part  910 
[Lemon  Regulation  627] 

Lemons  Grown  In  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  Regulation  627  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
330.575  cartons  during  the  period  August 
21  through  August  27. 1988.  Such  action 
is  needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 
DATES:  Regulation  627  (§  910.927)  is 
effective  for  the  period  August  21 
through  August  27, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  C.  Martin,  Section  Head, 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch,  F&V, 
AMS.  USDA.  Room  2523,  South  Building, 
P.O.  Box  96456,  Washington,  DC  2009O- 
6456;  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
than  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910.  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act."  7  U.S.C.  BOl-6/4).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 


information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1988-89.  The 
committee  met  publicly  on  August  16. 
1988.  in  Los  Angeles.  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
unanimously  recommended  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  demand  for 
lemons  is  good. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.927  is  added  to  read  as 
follows: 

Note. — This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  9 1 0.927    Lemon  Regulation  627. 

The  quantify  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  August  21, 
1988,  through  August  27. 1988,  is 
established  at  330,575  cartons. 
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Dated:  August  17, 1988 
Charles  P.  Brader, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  88-18975  Filed  8-18-88:  8:45  am] 

BILUNG  CODE  3410-02-M 


7  CFR  Part  947 

[FV-e8-114] 

Irish  Potatoes  Grown  in  Modoc  and 
Siskiyou  Counties,  CA,  and  all 
Counties  in  Oregon,  Except  MaHieur 
County;  Amendment  to  Relax 
Requirements  for  High  Quality  Red- 
Slcinned  Varieties  of  Potatoes 

agency:  Agricultural  Marketing  Service. 
USDA. 

AcnoN:  Interim  final  rule  and 
opportunity  to  file  comments. 


r:  This  interim  final  rule 
eliminates  the  minimum  size 
requirement  for  high  quality  red-skinned 
potatoes  (also  known  as  round  red 
potatoes),  and  relieves  such  potatoes 
from  special  purpose  shipment 
requirements.  Currently,  red-skiimed 
potatoes  must  meet  a  minimum  size  of  2 
inches  in  diameter  or  4  ounces  in  weight. 
Under  a  special  purpose  provision 
initiated  for  market  expansion  purposes, 
red-skiimed  potatoes  meeting  a 
minimum  size  of  1 V^  inches  may  be 
shipped  if  they  grade  at  least  U.S.  No.  1. 
Also,  handlers  of  these  potatoes  are 
required  to  obtain  a  certificate  of 
privilege  from  the  committee,  meet  a  50- 
pound  minimum  pack  requirement  and 
report  die  shipment,  grade  and  usage  of 
such  potatoes  to  the  committee.  The 
intent  of  this  action  is  to  meet  current 
consumer  demand  for  smaller,  high 
quality  round  red  potatoes,  meet  the 
industry's  need  for  a  smaller  container 
and  relieve  handlers  from  safeguard 
requirements  that  are  no  longer 
necessary. 

DATES:  Interim  rule  effective  August  19, 
1988;  comments  which  are  received  by 
September  19, 1988,  will  be  considered 
prior  to  issuance  of  the  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule  to: 
Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456. 
Room  2085-S,  Washington,  DC  20090- 
6456.  Three  copies  of  all  written  material 
shall  be  submitted,  and  they  will  be 
made  available  for  public  inspection  at 
the  office  of  the  Docket  Clerk  during 
regular  business  hours.  All  comments 
should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register. 


FOR  FURTHER  INFORMATION  CONTACT: 

Todd  A.  Delello,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456.  Room  2525-S,  Washington, 
DC  20090-6456,  telephone  (202)  475- 
5610. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No.  947 
(7  CFR  Part  947),  as  amended,  regulating 
the  handling  of  potatoes  grown  in 
Modoc  and  Siskiyou  counties, 
California,  and  in  all  counties  in  Oregon, 
except  Malheur  county.  This  order  is 
authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  heremafter 
referred  to  as  the  Act. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orderes  issued  pursuant  to 
the  Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibihty. 

There  are  approximately  45  handlers 
of  Oregon-California  potatoes  subject  to 
regulation  under  the  marketing  order, 
and  approximately  470  producers  in  the 
production  area.  The  Small  Business 
Administration  (13  CFR  121.2)  has 
defined  small  agricultural  producers  as 
those  having  annual  gross  revenue  for 
the  last  three  years  of  less  than  $500,000, 
and  small  agricultural  scrviro  firms  are 
defined  as  those  whose  gios.s  .snnual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
Oregon-California  potatoes  may  be 
classified  as  small  entities. 

Red-skinned  potatoes  represent  less 
than  one  percent  of  the  total  potato  crop 
in  the  production  area.  This  estimate  is 
based  on  red-skinned  potato  acreage 
and  the  national  average  potato  yield. 
Red-skinned  potatoes  are  utilized 
mainly  in  the  fresh  market. 

While  in  the  past  consumer  demand 
has  been  stronger  for  larger  sized 
potatoes,  there  currently  exists  a  market 
for  small  red-skinned  potatoes.  Potatoes 


produced  in  other  areas  are  competing 
for  this  market.  These  potatoes  are 
being  merchandised  as  a  gourmet  or 
specialty  item. 

The  handling  requirements  for  fresh 
Oregon-California  potatoes  are  specified 
in  §  947.340  (53  FR  2996,  February  3, 
1988).  The  current  requirements  for  red- 
skinned  potatoes  specify  that  they  must 
grade  at  least  U.S.  No.  2  and,  if  shipped 
within  the  continental  United  States, 
must  have  a  minimum  diameter  of  2 
inches  or  weigh  at  least  4  ounces.  Red- 
skinned  potatoes  for  export  and  those 
shipped  domestically  under  special 
purpose  provisions  must  have  a 
minimum  diameter  of  iy2  inches.  For 
red-skinned  potatoes  to  be  shipped 
under  the  special  purpose  provision, 
they  must  grade  at  least  U.S.  No.  1, 
except  for  size,  and  be  packed  in 
containers  of  at  least  50  pounds.  This 
interim  final  rule  eliminates  the 
minimum  size  requirement  for  U.S.  No.  1 
round  red  potatoes.  This  rule  also 
deletes  the  special  purpose  shipment 
requirements  for  such  potatoes.  These 
changes  were  recommended  by  the 
Oregon-California  Potato  Committee  on 
a  nine  to  one  vote. 

The  elimination  of  the  size 
requirement  will  afford  producers  and 
handlers  the  opportunity  to  meet  current 
maiicet  demand  for  small,  high  quality 
red-skinned  potatoes.  This  change  is 
expected  to  benefit  consumers  by 
providing  them  with  a  product  they 
desire,  and  producers  and  handlers  by 
increasing  sales.  This  relaxation  should 
not  adversely  affect  the  market  for 
larger  potatoes. 

To  research  markets  for  expansion 
possibilities,  the  committee  initiated  a 
special  purpose  shipment  provision 
during  the  1986-87  season.  This 
provision  allows  the  shipment  of  high 
quality  red-skinned  potatoes  that 
measure  at  least  1 V^  inches  in  diameter 
and  that  are  packed  in  quantities  of  50 
pounds  or  more.  Also,  hanHlprs  of  such 
potatoes  must  obtain  d  Certificate  uf 
Privilege  from  the  committee  prior  to 
each  season  and  report  the  shipment, 
grading  and  usage  of  the  potatoes  to  the 
committee.  The  certificate  and  reporting 
requirements  aided  the  committee  is 
discerning  the  market  for  such  potatoes. 

The  deletion  of  the  special  purpose 
requirements  for  red-skinned  potatoes  is 
necessary  to  allow  shippers  to  meet  the 
industry's  need  for  a  smaller  container 
(e.g.  one-pound  bag).  Furthermore,  the 
certification  and  reporting  requirements 
have  served  their  purpose  and  are  no 
longer  necessary. 

While  small  red-skinned  potatoes  are 
currently  in  high  demand,  this 
apparently  does  not  extend  to  other 
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varieties  of  potatoes.  For  this  reason,  the 
committee  recommended  retaining  the 
special  purpose  shipment  requirements 
for  non-red-skinned  potatoes.  These 
requirements  could  be  ehminated  at 
some  point  in  the  future  if  experience 
indicates  that  there  is  a  viable  market 
for  these  small  potatoes. 

An  editorial  change  is  being  made 
regarding  the  special  purpose 
requirements  for  other  than  red-skinned 
potatoes.  While  the  current  regulation 
specifies  that  handlers  apply  for  a 
"special  purpose  certificate,"  the  proper 
term  is  "Certificate  of  Privilege."  This  is 
the  term  used  elsewhere  in  the 
regulation,  and  this  revision  is  made  in 
the  interest  of  consistency. 

Section  8e  of  the  Agricultural 
Marketing  Agreement  Act  of  1937 
requires  that  when  certain  domestically 
produced  commodities,  including  Irish 
potatoes,  are  regulated  under  a  Federal 
marketing  order,  imports  of  that 
commodity  must  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements.  Section  8e  also 
provides  that  whenever  two  or  more 
marketing  orders  regulating  a 
commodity  produced  in  different  areas 
of  the  United  States  are  concurrently  in 
effect,  the  Secretary  shall  determine 
which  of  the  areas  produces  the 
commodity  in  most  direct  competition 
with  the  imported  commodity.  Imports 
then  must  meet  the  quality  standards  set 
for  that  particular  area.  Because  the 
import  requirements  for  red-skinned 
potatoes  are  based  on  the  marketing 
orders  covering  Washington  potatoes 
(M.O.  946)  and  Colorado  Area  No.  2 
potatoes  (M.O.  948),  these  changes  in 
the  handling  requirements  for  Oregon- 
California  potatoes  will  have  no  effect 
on  the  potato  import  regulation. 

The  information  collection 
requirements  contained  in  the 
provisions  of  the  regulations  to  be 
revised  by  this  interim  final  rule  have 
been  previously  approved  by  the  Office 
of  Management  and  Budget  (0MB) 
under  the  provisions  of  44  U.S.C.  chapter 
35  and  have  been  assigned  OMB  No. 
0581-0112.  This  action  reduces  the 
current  information  collection  burden  by 
eliminating  the  reporting  requirements 
applicable  to  shipments  of  small,  high 
quality  red-skinned  potatoes. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  found  that 
the  rule,  as  hereinafter  set  forth,  will 


tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  it  is 
impracticable,  unnecessary  and  contrary 
to  the  public  interest  to  give  preliminary 
notice  prior  to  putting  this  rule  into 
effect  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  for  the  following 
reasons:  (1)  The  harvest  and  shipment  of 
red-skinned  potatoes  has  begun,  and 
this  relaxation  of  requirements  should 
apply  to  as  many  shipments  as  possible; 
(2)  potato  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
committee  at  a  public  meeting,  and  they 
will  not  need  additional  time  to  comply 
with  the  changed  requirements;  (3)  this 
rule  facilitates  the  handling  of  red- 
skinned  potatoes  to  meet  current 
consumer  demand,  and  expediting  its 
effective  date  will  be  advantageous  to 
producers  and  consumers  alike;  and  (4) 
this  interim  final  rule  provides  a  30-day 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  the  finalization  of  the  nde. 

List  of  Subjects  in  7  CFR  Part  947 

Marketing  agreements  and  orders, 
Potatoes,  Oregon,  California. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  947  is  amended  as 
follows: 

PART  947— IRISH  POTATOES  GROWN 
IN  MODOC  AND  SISKIYOU  COUNTIES, 
CAUFORNIA,  AND  ALL  COUNTIES  IN 
OREGON,  EXCEPT  MALHEUR  COUNTY 

1.  The  authority  citation  for  7  CFR 
Part  947  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  947.340  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows; 

Note. — ^This  section  will  appear  in  the  Code 
of  Federal  Regulations. 

S  947.340    Handling  regulation. 

(b)  Size  requirements.  (1)  Such 
potatoes  shipped  to  points  within  the 
continental  United  States  shall  be  at 
least  2  inches  in  diameter  or  weigh  at 
least  4  ounces,  and  such  potatoes 
shipped  to  export  destinations  shall  be 
at  least  1  Vt  inches  in  diameter. 

(2)  Red-skinned  varieties  of  potatoes 
may  be  shipped  without  regard  to  any 
minimum  size  requirement,  if  they 
otherwise  grade  at  least  U.S.  No.  1. 

(3)  All  non-red-skinned  varieties  of 
potatoes  that  measure  less  than  iVt 
inches  in  diameter  may  be  shipped  if 
such  potatoes  otherwise  grade  at  least 


U.S.  No.  1  and  are  packed  in  quantities 
of  50  pounds  or  more  per  container 
Provided,  That  any  person  who  desires 
to  handle  such  potatoes  shall  each 
season  prior  to  shipment  apply  for  and 
obtain  a  Certificate  of  Privilege  from  the 
committee  authorizing  shipment  of  the 
potatoes  for  market  expansion  purposes: 
Provided  further.  That  any  person  who 
so  handles  potatoes  for  market 
expansion  purposes  shall  promptly 
report  the  shipment,  grading,  and  usage 
of  the  potatoes  to  the  committee. 
***** 

Dated:  August  16. 1988. 
Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

[FR  Doc.  88-18875  Filed  8-18-88;  8:45  am) 

BILUNO  CODE  3410-02-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2, 19, 20,  21, 51, 70, 72, 
73, 75  and  150 

Licensing  Requirements  for  ttte 
Independent  Storage  of  Spent  Nuclear 
Fuel  and  High-Levei  Radioactive 
Waste 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Waste  Policy 
Act  of  1982,  as  amended  (NWPA) 
requires  that  monitored  retrievable 
storage  facilities  (MRS)  for  spent 
nuclear  fuel  and  high-level  radioactive 
waste  (HLW)  be  subject  to  hcensing  by 
the  Nuclear  Regulatory  Commission 
(NRC).  The  NRC  is  adding  language  to 
its  regulations  in  10  CFR  Part  72  to 
provide  for  licensing  the  storage  of  spent 
nuclear  fuel  and  HLW  in  an  MRS.  The 
Commission  intends  to  have  the 
appropriate  regulation  to  fulfill  the 
requirements  of  the  NWPA  in  place  in  a 
timely  manner.  The  rule  woidd  also 
clarify  certain  issues  that  have  arisen 
since  Part  72  was  made  effective  on 
November  28, 1980  and  incorporate 
other  changes  resulting  from  public 
comments  received. 
EFFECTIVE  DATE:  September  19, 1988. 

ADDRESSES:  Copies  of  NUREG-0575. 
NUREG-1092,  and  NUREG-1140  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  P.O.  Box  37082,  Washington,  DC 
20013-7082.  Copies  are  also  available 
from  the  National  Technical  Information 
Service,  5282  Port  Royal  Road, 
Springfield,  VA  22161.  A  copy  of  each 
NUREG  is  also  available  for  public 
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inspection  and/or  copying  at  the  NRC 
Public  Document  Room,  1717  H  Street 
NW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  G.  Steyer  or  C.W.  Nilsen.  Office  of 
Nuclear  Regulatory  Research.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone 
(301)492-3824  or  492-3834,  respectively. 
SUPPLEMENTARY  INFORMATION:  On  May 
27, 1986,  following  Commission 
approval,  the  proposed  revision  to  10 
CFR  Part  72  relating  to  MRS  licensing 
was  published  in  the  Federal  Register 
(51  PR  19106)  for  comment.  The 
comment  period  expired  on  August  25, 
1986. 

The  NRC  received  195  comment 
letters  from  utilities,  engineering 
companies,  State  offices,  environmental 
groups,  private  citizens,  and  a  member 
of  the  U.S.  House  of  Representatives. 
The  comment  letters  from  private 
citizens  numbered  about  145.  (Some  of 
these  were  signed  by  several  individuals 
or  were  submitted  on  behalf  of  private 
business  firms.)  From  the  comment 
letters  received,  the  staff  identified  27 
separate  topics  to  which  specific 
responses  were  directed.  Comments 
were  also  received  which  addressed  the 
original  rule,  not  the  proposed 
amendment.  In  response  to  the 
comments,  several  changes  have  been 
made  to  the  proposed  rule.  The  majority 
of  these  changes  are  mainly  clarifying  in 
nature. 

In  order  to  provide  sufficient  space  to 
accommodate  possible  future 
amendments  to  Part  72,  the  sections  of 
the  final  rule  have  been  renumbered.  To 
aid  the  reader  in  following  the 
discussion  of  comments  in  the  preamble 
of  the  final  rule,  each  reference  to  a 
specific  section  of  the  final  rule  is 
followed  by  a  bracketed  reference  to  the 
parallel  section  of  the  proposed  rule. 

A  compilation  of  the  issues  raised  as  a 
result  of  public  comment  and  the 
accompanying  Commission  response 
follow: 

7.  Backfitting 

Comment:  Several  commenters 
indicated  that  the  proposed  rule  should 
incorporate  the  sense  of  the  reactor 
backfitting  rule  set  out  in  10  CFR  50.109. 

Response:  Although  these  storage 
facilities  are  not  like  reactors  but  are, 
for  the  most  part,  static  by  nature  with 
very  little  need  for  design  changes,  the 
staff  has  revised  the  backfitting 
requirements  of  10  CFR  72.62  (§  72.42). 
The  change  is  being  made  to  conform 
§  72.62  (§  72.42)  more  closely  to  §  50.109 
as  modified  by  the  court  decision  in 
Union  of  Concerned  Scientists,  et  aJ.,  v. 
U.S.  Nuclear  Regulatory  Commission,  et 


al.,  Nos.  85-1757  and  86-1219,  824  F.2d 
108  (U.S.C.A.D.C.  August  4, 1987). 

2.  Opportunity  for  Hearing  Prior  to  the 
First  Receipt  of  Spent  Fuel  or  High- 
level  Radioactive  Waste  (HL  W) 

Comment:  A  new  proposed  §  72.46(c) 
(§  72.34(c))  was  added  to  10  CFR  Part  72 
specifically  providing  that  the 
Commission  may,  upon  its  own 
initiative,  issue  a  notice  of  opportunity 
for  hearing  prior  to  the  first  receipt  of 
spent  fuel  or  high-level  radio-active 
waste  at  an  MRS  if  it  finds  this  to  be  in 
the  public  interest.  In  the  supplementary 
information  in  the  May  27, 1986 
Proposed  Rule,  the  Commission 
indicated  its  own  considerations  on  this 
topic  and  expressed  particular  interest 
in  receiving  public  comment  on  (1)  the 
need  to  make  a  finding  before  MRS 
operation  that  construction  conforms  to 
the  license  application,  (2)  provisions  for 
second  stage  hearing  rights  to  address 
specific  new  issues  which  could  not 
have  been  litigated  at  the  first  stage 
and/or  new  information  which  has  been 
revealed  since  issuance  of  the  license, 
and  (3)  the  format  of  the  hearing,  if  held. 
Of  the  comment  letters  that  addressed 
these  points,  some  expressed  no 
preference,  some  favored  the  provisions, 
some  thought  the  provisions  were 
unnecessary. 

The  principal  reasons  given  by 
proponents  of  these  provisions  are  that 
the  public  will  have  more  confidence 
that  the  MRS  will  be  operated  safely 
and  that  there  should  be  a  clear 
opportunity  to  examine  new  issues 
which  could  be  raised.  Other  comments 
of  proponents  were  that  the  Department 
of  Energy  has  had  poor  public 
performance  in  the  past,  that  the  degree 
of  hazard  is  similar  to  nuclear  power 
reactors  which  require  a  two-stage 
process,  and  that  the  opportunity  for  a 
second  hearing  could  be  an  appropriate 
time  to  examine  technical/financial 
information.  Additional  comments 
suggested  that  the  rule  require  a  second 
mandatory  hearing  and  that  funding  be 
provided  for  nonprofit  groups  to 
participate  in  a  second  hearing. 

On  the  topic  of  a  finding  it  was 
suggested  that  (1)  criteria  be  set  forth  for 
any  finding  the  Commission  may  make, 
and  (2)  the  NRC  inspections  should 
certify  quality  assurance  and 
completeness  of  construction  in  an 
inspection  report  prior  to  initiation  of 
operation.  One  comment  suggested  that 
start-up  of  the  MRS  should  be  linked  to 
the  repository  authorization  as  an  issue 
at  a  second  hearing. 

The  principal  reasons  given  by  those 
opposed  to  the  new  provisions  for  a 
second  hearing  were  that  (1)  it  would 
cause  unnecessary  delay,  (2)  the 


Commission's  regulations  in  10  CFR  Part 
2  were  sufficient  to  examine  any  new 
issues,  (3)  the  NRC's  normal  systematic 
inspections  are  adequate  to  assure  that 
construction  was  proper,  (4)  the  nature 
of  the  MRS  is  such  that  all  issues  could 
be  covered  by  the  opportunity  for  public 
review  prior  to  issuing  a  license  and 
starting  construction,  and  (5)  the 
backfitting  provision  (§  72.62  (§  72.42)) 
provides  additional  assurance  that 
significant  issues  may  be  raised  by  staff 
after  the  license  is  issued.  Other  reasons 
offered  in  objection  to  the  new 
provisions  were  that  (6)  there  was  no 
basic  difference  between  an  MRS  and 
an  Independent  Spent  Fuel  Storage 
Installation  (ISFSI).  (7)  the  small  amount 
of  soUdified  high-level  waste  which 
could  be  received  could  not  justify  any 
change  in  procedure  from  an  ISFSI,  and 
(8)  the  Safety  Analysis  Report  (SAR) 
update  procedure  will  assure  that  any 
new  issue  will  be  known  and 
understood  by  NRC  staff. 

Response:  The  Commission 
specifically  added  the  new  provision 
and  requested  comments  in  order  to 
obtain  as  complete  an  understanding  as 
possible  of  whether  or  not  any  benefits 
would  accrue  to  the  public  from  such  a 
procedure.  This  was  done  with  full 
knowledge  that  the  Atomic  Energy  Act 
of  1954,  as  amended,  only  requires  one 
hearing  and  that  under  the  procedures  in 
10  CFR  Part  2  the  opportunity  always 
exists  for  any  member  of  the  public  to 
bring  any  new  issues  to  the 
Commission's  attention. 

In  the  comments  received  from  the 
public  there  was  no  indication  that  there 
were  likely  to  be  any  new  safety  issues 
brought  forward  which  could  not  have 
been  fully  addressed  on  the  occasion  of 
the  hearing  held  prior  to  issuance  of  the 
license.  The  licensing  process  of  Part  72 
supports  one-stage  licensing  as  it 
requires  that  all  information  needed  for 
the  licensing  action  be  available  and 
complete  before  a  license  is  issued,  i.e., 
final  design,  quality  assurance/control 
procedures,  operator  training 
procedures,  operating  technical 
specifications,  etc.  Unlike  a  reactor 
license  where  a  construction  permit  is 
issued  prior  to  final  design,  an  MRS 
application  for  license  contains  a  final 
and  complete  design  and  therefore  one- 
stage  licensing  is  achievable.  As  to 
conformance  of  construction  with  the 
application  and  license,  the  Commission 
believes  that,  unlike  reactors, 
construction  of  Part  72  type  facilities 
will  be  simple  and  straightforward. 
Accordingly,  in  the  Commission's 
judgment,  there  will  be  no  need,  as  part 
of  the  safety  review  prior  to  license 
issuance,  to  require  an  applicant  to 
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"prove"  conformance  of  the  as-built 
facility  with  the  application.  NRC  would 
audit  construction  progress  and,  in  the 
event  some  problems  were  found, 
enforcement  action  could  be  taken  to 
correct  them  and,  if  necessary,  halt  the 
receipt  of  spent  fuel  until  they  were 
corrected.  In  this  regard,  §  72.82(c)(3) 
(§  72.56(c)(3))  provides  for  establishing 
an  NRC  resident  inspection  program  if 
warranted. 

3.  Interaction  with  States 

Comment:  Comments  were  received 
concerning  providing  of  information  to 
State  and  local  governments  and  their 
interaction  in  the  licensing  process  with 
DOE  and  the  Commission. 

Response:  Under  §  72.200  (§  72.310)  of 
the  proposed  rule,  the  Governor  and 
legislature  of  any  State  in  which  a 
monitored  retrievable  storage 
installation  may  be  located  and  the 
governing  body  of  any  affected  Indian 
tribe  will  be  provided  timely  and 
complete  information  regarding 
determinations  or  plans  made  by  the 
Commission  with  respect  to  siting, 
development,  design,  licensing, 
construction,  operation,  regulation  or 
decommissioning  of  such  monitored 
retrievable  storage  facility.  In  response 
to  the  comment,  the  Commission  will 
change  §  72.200  (§  72.310)  "Provision  of 
MRS  Information"  to  require  that  the 
above  information  will  also  be  provided 
to  each  affected  unit  of  local 
government  and  to  the  Governors  of  any 
contiguous  States.  The  definition  of 
"affected  unit  of  local  government" 
which  has  been  added  to  §  72.3  tracks 
the  definition  used  in  the  Nuclear  Waste 
Policy  Amendments  Act  of  1987.  (Sec. 
5002,  Pub.  L.  100-203, 101  Stat.  1330-227 
(42  U.S.C.  10101  (31)).)  Participation  by 
persons,  including  States,  in  license 
reviews  is  as  provided  for  in  10  CFR 
Part  2,  Subpart  G. 

4.  High  Burn-Up  Fuel 

Comment.  In  response  to  a  1980 
petition  for  rulemaking,  the  Commission 
agreed  (51  FR  23233,  June  26, 1986)  to 
prepare  an  environmental  assessment 
on  high  burn-up  fuel.  The  Commission's 
response  concerning  impacts  of  high 
burn-up  fuel  should  be  provided. 

Response:  The^gpmmission  issued  an 
environmental  assessment  addressing 
the  subject  of  high  burn-up  fuel  in 
February  1988  "Assessment  of  the  Use 
of  Extended  Burnup  Fuel  in  Light  Water 
Power  Reactors"  (NUREG/CR-5009). 
The  assessment  concluded 
"Environmentally,  this  burnup  increase 
would  have  no  significant  impact  over 
normal  burnup." 


5.  Emergency  Planning 

Comment:  As  discussed  in 
supplementary  information  to  the 
proposed  revisions  to  10  CFR  Part  72  the 
rule  was  rewritten  to  set  forth  explicit 
requirements  appropriate  to  an  ISFSl  or 
an  MRS,  rather  than  refer  to  Appendix  E 
to  CFR  Part  50,  which  is  specific  to 
nuclear  power  reactors.  Responders 
commented  on  this  change.  Several 
thought  that  there  should  be  a  wider 
dissemination  of  the  emergency  plan 
which  an  applicant  would  have  to 
prepare  pursuant  to  the  rewritten  §  72.32 
(§  72.19),  as  well  as  a  comment  period 
longer  than  the  specified  60  days. 
Another  responder  thought  that  60  days 
was  adequate.  Other  comments  were 
that  (1)  sabotage  of  casks  and  terrorism, 
sabotage  and  military  attack  scenarios 
should  be  considered  in  an  emergency 
plan,  (2)  a  fully  developed  and  tested 
offsite  emergency  plan  should  be 
developed,  (3)  the  new  version  of  §  72.32 
(§  72.19)  implies  a  need  for  offsite 
protective  actions  which  is  incorrect,  (4) 
the  supplementary  information  which 
will  accompany  the  issuance  of  the  final 
rule  should  discuss  worldwide 
experience  and  previous  reviews  and 
studies  as  support  for  the  new 
emergency  planning  provisions,  and  (5) 
the  emergency  plan  should  continue  to 
be  the  same  as  that  for  nuclear  power 
reactors. 

Response:  The  basic  concept  of 
emergency  planning  in  §  72.32  (§  72.19) 
has  not  been  changed.  None  of  the 
respondents  provided  any  additional 
information  to  the  staff  or  questioned 
the  staff  analyses  such  as  to  change  the 
basis  for  the  staffs  approach  to 
emergency  planning  for  an  ISFSI  or  an 
MRS.  Moreover,  in  view  of  the  relatively 
passive  nature  of  facilities  for  the 
receipt,  handling  and  storage  of  spent 
fuel  and  high-level  radioactive  waste,  as 
compared  to  operating  power  reactors, 
emergency  plans  for  ISFSl  and  MRS 
need  not  be  equivalent  to  emergency 
plans  for  reactors. 

Since  the  proposed  revision  of  Part  72 
was  published  for  comment  on  May  27, 
1986,  the  NRC  has  published  proposed 
amendments  to  10  CFR  Parts  30,  40.  and 
70  '  which  would  require  certain  NRC 
fuel  cycle  and  other  radioactive 
materials  licensees  that  engage  in 
activities  that  may  have  the  potential  for 
a  significant  accidental  release  of  .MRC- 
licensed  materials  to  establish  and 
maintain  approved  emergency  plans  for 
responding  to  such  accidents.  Although 
applicable  to  persons  licensed  under 


'  Proposed  rule  on  Emergency  Preparedness  for 
Fuel  Cycle  and  Other  Radioactive  Matenal 
Licensees.  52  FR  12921.  April  20,  1987. 


different  parts  of  the  Commission's 
regulations,  the  proposed  requirements 
for  emergency  plans  in  Parts  30.  40,  and 
70  contain  substantially  identical 
provisions  because  they  are  designed  to 
protect  the  public  against  similar 
radiological  hazards.  The  proposed 
revision  of  Part  72  as  published  for 
comment  also  requires  applicants  for  an 
ISFSI  or  MRS  license  to  submit  an 
emergency  plan  (see  §  72.32  (§  72.19|.) 
Although  the  texts  of  proposed  §  72.19 
(redesignated  §  72.32)  and  the  parallel 
provisions  of  the  proposed  Emergency 
Preparedness  rule  are  not  identical, 
these  provisions  have  the  same  purpose 
and  use  the  same  approach.  In  both 
cases,  the  proposed  regulations  require 
onsite  emergency  planning  with 
provisions  for  offsite  emergency 
response  in  terms  of  coordination  and 
communication  with  offsite  authorities 
and  the  public.  It  is  therefore 
appropriate  that  in  both  cases  these 
requirements  should  be  expressed  in  the 
same  way. 

Until  the  Commission  promulgates  the 
Emergency  Preparedness  rule  in  final 
form,  it  is  not  possible  to  ascertain 
exactly  the  language  that  should  be 
used.  In  view  of  these  circumstances 
and  since  there  is  every  expectation  that 
this  period  of  uncertainty  will  be  of 
relatively  short  duration,  we  believe  the 
prudent  course  of  action  is  to  reserve 
§  72.32  (§  72.19),  Emergency  plan,  in  the 
final  rule  with  the  understanding  that 
the  text  of  this  section  will  be 
promulgated  in  final  form  as  a 
conforming  amendment  when  the 
Commission  adopts  and  promulgates  the 
final  Emergency  Preparedness  rule  or 
shortly  thereafter.  We  should  point  out 
that  the  temporary  absence  from  Part  72 
of  requirements  respecting  emergency 
plans  does  not  present  any  difficulties 
from  a  regulatory  standpoint.  To  date, 
only  three  licenses  have  been  issued 
under  Part  72.  Two  licensees  also  hold 
Part  50  licenses  and  are  required  to 
comply  with  the  provisions  respecting 
emergency  plans  set  out  in  the  Part.  The 
Part  72  license  held  by  the  third  licensee 
contains  conditions  relating  to 
emergency  planning  with  which  that 
licensee  must  comply. 

Sabotage,  terrorism,  and  military 
attacks  are  not  treated  as  emergency 
preparedness  issues.  The  Commission's 
established  practice  with  respect  to 
dangers  of  enemy  action  is  that  the 
protection  of  the  United  Slates  against 
hostile  enemy  acts  is  a  responsibility  of 
the  nation's  defense  establishment  and 
the  various  agencies  having  internal 
security  functions.  Acts  other  than 
military  are  covered  under  a  planning 
system  included  in  Subpart  H  of  Part  72, 
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which  contains  requirements  respecting 
physical  security  and  safeguards 
contingency  plans  that  are  speciHcally 
designed  to  preclude  the  occurrence  of 
such  acts.  The  primary  purpose  of  an 
emergency  response  plan  is  to  prescribe 
measures  to  be  taken  to  mitigate  the 
effects  of  accidental  releases  of 
radioactivity,  irrespective  of  their  cause. 
Thus,  in  the  unlikely  event  that  there 
should  be  an  accidental  release  of 
radioactivity  by  reason  of  an  act  of 
terrorism  or  an  act  of  sabotage, 
protective  actions  would  be  taken  as 
prescribed  in  the  emergency  response 
plan,  just  as  they  would  be  taken  in  the 
case  of  accidental  release  arriving  from 
other  causes. 

6.  Department  of  Energy  as  Licensee  for 
the  MRS 

Comment-  Respondents  conmiented 
on  several  aspects  of  the  licensing  of  the 
Department  of  Energy  for  the  MRS.  One 
commenter  requested  that  in  every 
instance  in  which  there  would  be  a 
difference  in  requirement  between  the 
Department  and  other  licensees,  that 
that  difference  should  be  specifically 
defined  in  Part  72.  Other  commenters 
pointed  out  that  the  funding  for  the  MRS 
was  bom  the  Nuclear  Waste  Fund  as 
stipulated  in  the  NWPA  and.  therefore, 
the  Department  should  be  required, 
through  Part  72,  to  show  how  these 
funds  will  be  adequate  for  operation  and 
decommissioning.  A  further  commenter 
questioned  the  Department's  authority 
pursuant  both  to  Part  72  and  its  own 
orders  to  delegate  quality  assurance 
responsibilities  to  its  contractor(s].  One 
commenter  suggested  that  Part  72  should 
permit  revocation  or  suspension  of  the 
Department's  license  for  the  MRS  since 
the  NRC  could  not  impose  civil  penalties 
for  license  violations. 

Response:  As  discussed  in  the 
supplementary  information  to  the 
proposed  revisions  to  Part  72.  the 
Department  of  Energy  is  exempted  from 
certain  financial  reports,  creditor 
information  and  financial  plans  for 
decommissioning.  As  pointed  out  in  the 
comment  above,  funding  for  the  MRS 
will  be  from  the  Nuclear  Waste  Fund, 
separately  accountable  from  public 
funds.  Consistent  with  the  principle  of 
full  cost  recovery  in  section  302  of  the 
NWPA  (96  Stat.  2257,  42  U.S.C.  10222) 
this  fund  will  provide  all  fmancial 
resources  for  the  MRS,  i.e.,  licensing, 
construction,  operation  and 
decommissioning.  Since  DOE  is  a 
federal  agency  and  the  status  of  the 
NWPA  waste  fund  is  reported  to  and 
reviewed  by  the  Congress  yearly,  the 
Commission  believes  that  Congress  will 
assure  that  adequate  funds  are  available 
and  appropriated  for  DOE  to  carry  out 


its  statutory  responsibility.  Under  these 
circumstances  additional  NRC  oversight 
is  unnecessary  and  inappropriate. 

As  to  possible  conflicts  in  the 
licensing  and  regulatory  process 
between  orders  and  procedures  of  the 
Department  of  Energy  and  NRC 
requirements,  two  government  agencies, 
the  commenter  provided  no  specifics 
and  the  Commission  is  not  aware  of  any 
such  conflict.  The  Department  will  be 
provided  the  same  latitude  as  any  other 
licensee  pursuant  to  S  72.142  (§  72.101] 
wherein  it  is  stated  that  "the  licensee 
may  delegate  to  others,  such  as 
contractors,  agents,  or  consultants,  the 
work  of  establishing  and  executing  the 
quality  assurance  program,  but  shall 
retain  responsibility  for  the  program." 

The  Energy  Reorganization  Act  of 
1974.  as  amended,  and  the  Nuclear 
Waste  Policy  Act  of  1982.  as  amended, 
provide  that  upon  authorization  by 
Congress  an  MRS  shall  be  subject  to 
licensing  by  the  Commission. 
Accordingly,  no  exemptions  from  the 
provisions  of  §  72.60  (§  72.41). 
"ModiHcation,  revocation,  and 
suspension  of  licenses"  and  S  72.84 
(§  72.57),  "Violation"  are  shown  for  the 
Department.  In  the  exercise  of  this 
broad  statutory  authority  and  consistent 
with  its  customary  practice  in  regulating 
other  Federal  licensees,  the  Commission 
may  impose  penalties  on  the 
Department  if  there  is  sufficient 
justification.  The  Commission  knows  of 
no  other  differences  between  the 
Department  and  other  licensees  for 
which  a  change  in  Part  72  is  warranted. 
(The  commenters  recommended  no 
specific  changes  in  this  area.) 

7.  Minimum  Decay  Period  (Age)  for 
Receipt  of  Spent  Fuel 

Comment:  It  was  noted  that  there  is  a 
seeming  discrepancy  between  the 
minimum  decay  period  (age)  of  spent 
fuel  as  specified  in  §  72.2  (one  year)  and 
a  reference  to  the  environmental 
analysis  in  NUREG-1140.  "A  Regulatory 
Analysis  on  Emergency  Preparedness 
for  Fuel  Cycle  and  Other  Radioactive 
Material  Licensees"  (five-year  decay 
assumed). 

Response:  The  minimum  one-year 
decay  period  in  §  72.2  is  based  on 
assuring  the  decay  of  radioisotopes 
having  half-lives  on  the  order  of  a  few 
days  or  less.  In  actuality,  the  decay 
periods  are  likely  to  be  much  longer 
than  one  year.  Accordingly,  the  NUREG- 
1140  analyses  were  based  on  the  more 
realistic,  but  still  conservative, 
assumption  that  Five  or  more  years  of 
decay  would  have  taken  place  for  the 
spent  fuel  for  which  an  accident  in  a  dry 
cask  was  assumed.  This  is  not  a 
discrepancy  since  different  purposes  are 


being  served  in  each  instance.  In 
choosing  a  nominal  decay  period  of  10 
years  and  a  five-year  minimum  decay 
period  in  the  design  parameters  for  the 
MRS  the  Department  of  Energy  (DOE)  is 
merely  exercising  its  own  prerogative  to 
use  a  longer  decay  criterion  for  purposes 
of  fuel  receipt.  Selection  of  a  five-year 
minimum  decay  period  also  reflects 
DOE's  understanding  that  the  spent  fuel 
to  be  received  at  the  MRS  will  already 
have  decayed  for  periods  of  time  likely 
to  be  even  much  greater  than  five  years 
at  individual  power  reactor  sites.  The 
original  analysis  for  Part  72  was  based 
on  one-year  decay. 

8.  Physical  Security  Plan 

Comment:  A  few  conmienters  were 
concerned  about  the  proposed  change  in 
the  requirements  of  the  physical  security 
plan  for  the  Department  of  Energy  in 
that  the  Deparbnent  must  provide  a 
certification  that  it  will  provide  at  the 
MRS  "such  safeguards  as  it  requires  at 
comparable  surface  DOE  facilities  to 
promote  the  common  defense  and 
security."  The  concerns  were  that  this 
was  an  added  requirement  imposed  only 
on  the  Department  and  that  there  was 
no  definition  of  what  a  "comparable" 
DOE  facility  would  consist  of. 

Response:  For  all  licensees  physical 
security  plans  are  designed  for  two 
purposes:  (1)  To  protect  against 
sabotage  and  (2)  to  promote  the  common 
defense  and  security.  The  change  in  the 
requirements  of  the  physical  security 
plan  is  intended  to  be  consistent  with  10 
CFR  Part  60.  "Disposal  of  High-Level 
Radioactive  Wastes  in  Geologic 
Repositories,"  wherein  it  is  recognized 
that  the  Department  already  carries 
these  responsibilities  for  all  of  its 
facilities. 

The  Department  in  carrying  out  its 
responsibility  to  promote  the  common 
defense  and  security  of  all  its  facilities 
can  best  identify  the  surface  DOE 
facilities  to  which  the  MRS  is  most 
comparable  for  purposes  of  physical 
security  without  the  unnecessary  burden 
of  an  NRC  definition  of  "Comparable." 
Comparability  in  this  context  is  a 
function  of  the  kinds  and  quantities  of 
nuclear  materials  held  at  the  facilities 
and  the  potential  consequences  of  theft 
or  sabotage.  However,  the  NRC  staff 
believes  that  the  Receiving  Basin  for 
Off-Site  Fuel  at  the  Savannah  River 
Plant  may  be  an  appropriately 
comparable  facility. 

9.  Continous  Cask  Monitoring  Provision 

Comment:  Several  commenters 
pointed  out  that  the  wording  of  the 
provision  in  §  72.122(h)(4)  (§  72.92(h)(4)) 
for  monitoring  of  storage  confinement 
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systems  was  inconsistent  with  section 
141(b)(1)(B)  of  the  NWPA  (96  Stat.  2242. 
42  U.S.C.  10161(b)(1)(B))  wherein  it  is 
required  that  an  MRS  facility  shall  be 
designed  to  permit  continous 
monitoring.  Another  commenter 
suggested  that  the  State  should 
participate  in  the  monitoring. 

Response:  The  difference  in  wording 
between  section  141(b)(1)(B)  of  the 
NWPA  (96  Stat.  2242,  42  U.S.C. 
10161(b)(1)(B))  and  §  72.122(h)(4) 
(§  72.92(h)(4))  was  inadvertent.  The  staff 
has  corrected  the  wording  of 
§  72.122(h)(4)  (§  72.92(h)(4))  in  the  final 
rule  to  agree  with  the  NWPA.  As  to 
State  participation  in  monitoring,  this  is 
a  matter  to  be  resolved  with  the 
Department  or  as  indicated  in  Response 
Number  3. 

10.  Inspection  and/or  Monitoring 

Comment:  In  §  72.44(c)(3) 
(§  72.33(c)(3))  the  words  "inspection  and 
monitoring"  have  been  changed  to 
"inspection  or  monitoring." 

Response:  The  proposed  change 
serves  no  useful  purpose.  The  degree 
and  method  of  inspection  and 
monitoring  will  be  dependent  upon 
design  and  operational  limits  for  specific 
cases.  The  words  "inspection  and 
monitoring"  will  be  reinstated. 

11.  Foreign  Fuel 

Comment:  One  commenter  expressed 
objection  to  the  processing  and  storage 
of  foreign  spent  fuel  or  HLW  at  the  MRS 
and  stated  that  it  should  be  specifically 
prohibited. 

Response:  The  reference  to  foreign 
fuel  in  §  72.78  (§  72.54)  of  the  proposed 
rule  was  limited  to  material  transfer 
report  requirements  and  was  not 
intended  either  to  restrict  or  to  permit 
such  processing  or  storage.  Section 
302(a)  of  the  NWPA  (96  Stat.  2257,  42 
U.S.C.  10222(a))  does  specify  only  "high- 
level  radioactive  waste,  or  spent  nuclear 
fuel  of  domestic  origin"  and  therefore 
the  reference  to  foreign  fuel  at  an  MRS 
will  be  removed. 

12.  Tornado  Missile 

Comment:  Commenters  have 
disagreed  with  the  deletion  of  the 
exemption  regarding  protection  against 
tornado  missile  impact,  that  is,  as 
expressed  in  the  existing  rule,  "*  *  *  An 
ISFSI  need  not  be  protected  from 
tornado  missiles  *  *  *".  Another 
commenter  who  favors  the  deletion 
concerning  protection  from  tornado 
missiles  would  also  have  the  restriction 
limiting  its  scope  to  "*  *  *  structures, 
systems,  and  components  important  to 
safety"  deleted. 

Response:  The  explanation  of  the 
exemption  for  tornado  missiles,  set  out 


in  the  preamble  of  the  existing  rule  (45 
FR  74693,  November  12, 1980)  states  that 
radionuclide  releases  from  spent  fuel 
which  has  undergone  at  least  a  year  of 
radioactive  decay  would  not  be 
significant  in  the  event  of  tornado 
missile  impact,  citing  an  accident 
evaluation  from  NUREG-0575  "Generic 
Environmental  Impact  Statement  on 
Handling  and  Storage  of  Spent  Light 
Water  Power  Reactor  Fuels"  with 
gaseous  radionuclide  releases  from 
water  pool  storage.  With  the  continuing 
development  of  dry  storage 
technologies,  which  include  metal  casks, 
concrete  silos,  dry  wells,  and  air-cooled 
vaults,  the  Commission  decided  the 
designs  should  take  into  account 
tornado  missile  protection,  unless  it  is 
shown  that  tornado  missiles  will  not 
have  any  effect  on  structures,  systems 
and  components  important  to  safety. 
While  offsite  gaseous  release  impacts 
from  fuel  rod  rupture  due  to  a  tornado 
missile  incident  would  remain 
insignificant,  it  is  important  to  assure 
that  design  criteria  for  dry  storage 
designs  continue  to  address  maintaining 
confinement  of  particulate  material.  AH 
safety  reviews  for  storage  licensed 
under  Part  72,  both  water  pool  and  dry 
storage,  have  evaluated  designs  with 
respect  to  tornado  missile  impact.  Since 
safety  considerations  drive  the  concern 
with  respect  to  the  tornado  missile 
phenomenon,  it  is  not  necessary  to 
expand  that  concern  beyond  "structures, 
systems,  and  components  important  to 
safety." 

13.  Use  of  Part  50  Criteria 

Comment:  To  expedite  the  licensing 
process  for  facilities  proposed  on  sites 
which  currently  possess  a  10  CFR  Part 
50  license,  it  was  proposed  that  the 
applicable  siting  evaluation  factors  and 
general  design  criteria  which  have  been 
reviewed  and  approved  by  the  NRC  for 
the  Part  50  license  be  directly  adopted 
for  the  Part  72  facility  without  additional 
review,  hearings  or  approvals.  Adequate 
reviews  and  approvals  have  been 
completed,  and  any  change  to  those 
previously  approved  should  be  treated 
as  a  backfit. 

Response:  The  storage  of  an  increased 
amount  of  spent  fuel  on  a  reactor  site, 
over  that  covered  under  an  existing  Part 
50  license,  requires  staff  action  through 
safety  and  environmental  reviews.  In 
taking  this  action  to  authorize  additional 
storage  capacity  for  spent  fuel,  the  staff 
will  apply  criteria  from  Part  50  or  Part 
72,  depending  on  the  type  of  licensing 
action  being  sought.  Licensing  action  for 
an  ISFSI  would  use  criteria  contained  in 
Part  72  and  Part  50  would  be  used  for 
amending  an  existing  reactor  license. 
Storage  of  spent  fuel  on  a  reactor  site 


outside  of  an  existing  reactor  basin  is 
already  regulated  under  the  criteria  of 
Part  72  and  these  criteria  have  been 
used  in  reviewing  applications  for 
additional  fuel  storage  at  reactor  sites. 

14.  Cladding 

Comment:  Opposition  is  expressed  to 
any  lowering  of  fuel  cladding  protection, 
as  provided  for  in  the  existing 
§  72.122(h)(1)  (§  72.92(h)ll)). 

Response:  The  revision  of  this 
provision  (i.e.,  §  72.122(h)(1) 
(§  72.92(h)(1)))  addressed  confinement  of 
fuel  material,  which  is  the  purpose  of 
protecting  the  fuel  cladding  The  revised 
provision  specifically  provides  for 
additional  alternative  means  of 
accomplishing  this  objective.  This 
serves  to  enhance  confinement 
protection  capability  rather  than 
diminish  it. 

15.  Rod  Consolidation 

Comment:  Comments  were  received 
concerning  the  Department  of  Energy's 
plan  to  consolidate  rods  from  spent  fuel 
assemblies  into  sealed  packages.  One 
commenter  suggested  inserting  the  word 
"chemically"  after  the  word  "separated" 
in  the  definition  of  spent  nuclear  fuel. 
Another  comment  suggested  that  a 
separate  environmental  impact 
statement  be  prepared  on  rod 
consolidation.  It  was  suggested  that  the 
NRC  give  rod  consolidation  special 
consideration  and  that  it  is  not  clear  at 
present  what  requirements  the  NRC  will 
use  for  rod  consolidation. 

Response:  Rod  consolidation  is  the 
most  elaborate  operation  contemplated 
for  the  MRS.  The  Department  of  Energy 
in  its  proposal  and  elsewhere  has 
indicated  its  intention  to  fully  develop 
the  rod  consolidation  process  for 
installation  and  operation.  The  rod 
consolidation  system  must  meet  all 
applicable  portions  of  the  general  design 
criteria.  There  is  no  precedent  for  the 
preparation  of  an  environmental  impact 
statement  in  connection  with  a  single 
system  of  a  facility  for  which  a  complete 
environmental  impact  statement  will  be 
prepared.  The  aspect  of  rod 
consolidation  will  be  covered  in  that 
statement,  as  well  as  in  the  safety 
review  and  evaluation  by  the  staff  in 
connection  with  the  application  for  an 
MRS.  The  NRC  does  expect  to  be  kept 
informed  by  the  Department  of  its 
developmental  activities  prior  to  receipt 
of  an  application. 

The  insertion  of  the  word 
"chemically"  as  suggested  has  been 
accepted  by  the  staff  for  the  final  rule. 
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16.  Accident  Analysis  For  Two  Barriers 

Comment:  A  comment  was  received 
regarding  engineered  barriers  such  as 
canisters,  "*  *  *  the  design  basis 
accident  scenario  (i.e.,  release  of  gap 
activity  from  all  fuel  contained  in  a  dry 
cask)  should  be  revised  to  account  for 
cases  in  which  canister  or  other 
engineered  barriers  are  incorporated." 

Response:  Most  cask  designs  do  not 
incorporate  canislering  of  spent  fuel 
assemblies.  Therefore,  for  purposes  of 
this  rulemaking,  choice  of  a  lesser 
accident  scenario  assuming  canistering 
is  not  appropriate  for  a  bounding 
analysis.  In  a  safety  review  involving  a 
specific  design,  which  incorporates  an 
additional  engineered  barrier,  the  design 
basis  accident  scenario  should,  of 
course,  consider  this  addition  in  the 
review  analysis. 

17.  Records 

Comment:  Comments  were  received 
concerning  archiving  of  records;  by 
whom  and  how  long? 

Response:  The  proposed  rule  is 
consistent  with  current  NRC  policy 
concerning  retention  periods  for  records. 
The  specific  details  of  their  physical 
storage  is  action  taken  at  time  of 
licensing. 

18.  Operator  Safety 

Comment:  Comments  were  received 
concerning  design  for  ALARA. 

Response:  The  licensee  is  responsible 
for  meeting  the  requirements  of  10  CFR 
Part  20  "Standards  for  Protection 
Against  Radiation,"  and  all  its 
provisions  for  maintaining  ALARA.  In 
addition  §  72.24  (§  72.15)  Contents  of 
Application:  Technical  Information 
requires  applicants  for  a  license  to 
supply  information  for  maintaining 
ALARA  for  occupational  exposure. 

19.  MRS  Collocation  with  Waste 
Repository 

Comment:  Conimenter  suggested 
expanding  limitation  for  collocation 
with  repository  to  include  other 
facilities. 

Response:  The  collocation  restrictions 
in  §  72.96  (§  72.75)  are  specifically 
included  in  order  to  comply  with 
sections  141(g)  and  145(g)  of  the  NWPA 
(96  Stat.  2243,  42  U.S.C.  10161(g);  101 
Stat.  1330-235,  42  U.S.C.  10165(g)).  (See 
also  section  135(a)(2),  96  Stat.  2232,  42 
U.S.C.  10155(a)(2).) 

20.  MRS  Collocation  with  Other  Nuclear 
Facilities 

Comment:  Commenter  was  concerned 
about  other  nuclear  facilities  that  are 
not  licensed. 

Response:  The  licensing  process 
considers  all  activities  and  facilities, 


licensed  or  unlicensed,  that  could 
increase  the  probability  or 
consequences  of  safety  significant 
events  at  licensed  facilities. 

21.  Definition  of  High-level  Radioactive 
Waste 

Comment:  Some  commenters  noted 
that  the  definition  of  "high-level 
radioactive  waste"  used  in  Part  72  was 
not  the  same  as  the  definition  used  in  10 
CFR  Part  60  and  expressed  the  view  that 
the  two  definitions  should  be  consistent. 

Response:  Since  it  was  first 
promulgated  in  November  1980  for  the 
purpose  of  establishing  licensing 
requirements  for  the  storage  of  spent 
fuel  in  an  independent  spent  fuel  storage 
installation.  Part  72,  unlike  Part  60,  has 
always  contained  a  separate  definition 
of  spent  fuel.  In  revising  Part  72  to 
provide  for  licensing  the  storage  of  spent 
fuel  and  high-level  radioactive  waste  in 
an  MRS,  the  Commission  has  revised 
the  definition  of  spent  fuel  to  conform 
more  closely  to  the  definition  set  out  in 
section  2(23)  of  the  Nuclear  Waste 
Policy  Act  of  198Z  as  amended  (96  Stat. 
2204,  42  U.S.C.  10101(23)).  The 
Commission  has  also  amended  §  72.3  by 
adding  a  definition  of  "high-level 
radioactive  waste"  which  conforms  to 
the  language  used  in  section  2(12]  of  that 
Act  (42  U.S.C.  10101(12)).  The  definitions 
of  spent  fuel  and  high-level  radioactive 
waste  used  in  Part  72,  though  not 
identical  to  the  definition  of  high-level 
radioactive  waste  used  in  10  CFR  Part 
60  which  encompasses  "irradiated 
reactor  fuel,"  are  not  inconsistent  with 
that  definition.  It  should  be  noted, 
however,  that  as  explained  in  the 
Commission's  advance  notice  of 
proposed  rulemaking  relating  to  the 
definition  of  high-level  radioactive 
waste  (52  FR  5992,  February  27, 1987), 
the  definition  of  high-level  radioactive 
waste  used  in  Part  60  serves  a 
jurisdictional  function,  specifically 
identification  of  the  class  of  Department 
of  Energy  facilities  that,  under  section 
202  of  the  Energy  Reorganization  Act  of 
1974  (42  U.S.C.  5842)  are  subject  to  the 
licensing  and  related  regulatory 
authority  of  the  Commission. 

22.  High  Level  Liquid  Waste 

Comment:  Several  commenters  were 
concerned  about  the  storage  of  liquid 
High-Level  Waste  (HLW). 

Response:  The  MRS  will  be  designed 
and  licensed  for  the  storage  of  irradiated 
fuel  and  solidified  waste  from  the 
processing  of  fuel.  The  MRS  will  not 
receive  liquid  HLW  and  the  form  of  the 
solid  waste  stored  will  be  that  which  is 
compatible  with  the  requirements  for 
permanent  disposal  in  a  repository. 


Any  liquid  wastes  generated  at  the 
MRS  will  be  handled  in  accordance  with 
existing  regulations. 

23.  Quality  Assurance — Quality  Control 

Comment:  Comments  were  associated 
with  the  apparent  difference  between 
the  quality  assurance  criteria  proposed 
and  the  previous  quality  assurance 
criteria. 

Response:  The  proposed  rule  quality 
assurance  subpart  was  written  to 
incorporate  the  previously  referenced  10 
CFR  Part  50,  Appendix  B  quality 
assurance  criteria  specifically  into  Part 
72.  There  was  no  intent  to  change  the 
criteria.  Minor  conforming  changes  have 
been  made  in  the  final  rule. 

24.  Criticality 

Comment:  A  comment  was  received 
concerning  the  removal  of  the 
requirement  for  verifying  continued 
efficacy  of  solid  neutron  poisons. 

Response:  Several  changes  have  been 
made  to  the  criticality  section  of  the 
final  rule  to  make  it  correspond  to  other 
Parts  of  the  Commission's  regulations 
and  standard  criticality  review 
practices.  Verification  of  solid  neutron 
poisons  has  been  retained.  Double 
contingency  criteria  and  requirements 
for  criticality  monitors  have  been  added. 
It  is  not  the  intent  of  the  revision 
concerning  criticality  monitors  to 
require  monitors  in  the  open  areas 
where  loaded  casks  are  positioned  for 
storage  as  that  system  is  static. 
Monitors  are  required  where  the 
systems  are  dynamic. 

25.  MRS  Storage  Capacity 

Comment:  Commenters  questioned  the 
MRS  storage  capacity  as  stated  in  the 
proposed  rule  in  {§  72.1  and  72.96 
(§§72.1  and  72.75). 

Response:  In  the  proposed  rule,  MRS 
storage  capacity  values  are  based  on  the 
NWPA,  as  approved  by  Congress.  (See 
section  135{a)(l)(.A),  96  Stat.  2232,  42 
U.S.C.  10155(a)(1)(A)  and  section  114(d), 
96  Stat.  2215  as  amended  by  101  Stat. 
1330-230,  42  U.S.C.  10134(d)  and  section 
141(g),  96  Stat.  2243,  42  U.S.C.  10161(g)). 
In  addition,  the  Nuclear  Waste  Policy 
Amendments  Act  of  1987  provides  that 
the  MRS  authorized  by  section  142(b)  of 
NWPA  (101  Stat.  1330-232,  42  U.S.C. 
10162(b))  shall  be  subject  to  the  storage 
capacity  limits  specified  in  sections 
148(d)  (3)  and  (4)  (101  Slat.  1330-236,  42 
U.S.C.  10168(d)  (3)  and  (4)).  These 
requirements  have  been  incorporated  in 
new  §  72.44(g)  which  has  been  added  to 
the  final  rule. 
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26.  The  Term— "Temporary  Storage" 

CommenL  Comments  objected  to  the 
removal  of  the  term  'Temporary 
Storage"  from  §  72.3  Definitions  and  the 
removal  of  the  word  "temporary"  from 
§  72.2  Scope. 

Response:  In  making  these  changes, 
the  Commission  does  not  intend  to 
change  the  scope  of  Part  72  which 
relates  to  the  licensing  of  ISFSI  and 
MRS  for  the  purpose  of  storage  only. 
Part  72  does  not  nor  is  it  intended  to 
cover  permanent  disposal.  Accordingly, 
use  of  the  word  "temporary"  in  the  rule 
is  non-definitive  and  unnecessary. 

27.  MRS  Rule  Making 

Comment-  Many  commenters 
[approximately  150),  through  the  use  of 
form  letters  or  paraphrasing,  did  not 
want  the  MRS  in  Tennessee,  did  not 
support  any  form  of  rulemaking  until 
Congress  had  authorized  the  MRS 
through  funding  appropriation,  and 
made  reference  to  "license  it  twice." 

Response:  The  Nuclear  Waste  Policy 
Amendments  Act  of  1987  authorizes  the 
Department  of  Energy  to  site,  construct 
and  operate  one  MRS  and  prescribes 
procedures  for  the  selection  of  an 
appropriate  site.  The  Act  expressly 
annuls  and  revokes  the  Department's 
proposal  "to  locate  a  monitored 
retrievable  storage  facility  at  a  site  on 
the  Clinch  River  in  the  Roane  County 
portion  of  Oak  Ridge,  Tennessee,  with 
alternative  sites  on  the  Oak  Ridge 
Reservation  of  the  Department  of  Energy 
and  on  the  former  site  of  a  proposed 
nuclear  powerplant  in  Hartsville, 
Tennessee  *  *  *"  (Section  142(a),  101 
Stat.  1330-232,  42  U.S.C.  10162(a)).  The 
Commission's  regulations  are 
promulgated  to  permit  the  Commission 
to  carry  out  its  mandate  of  providing  for 
the  health  and  safety  of  the  public. 
Except  for  the  siting  limitations  in 
§  72.96  (§  72.75)  of  the  final  rule,  which, 
among  other  things,  prohibits  an  MRS 
authorized  by  section  142(b)  of  NWPA 
(101  Stat.  1330-232,  42  U.S.C.  10162(b)) 
from  being  constructed  in  Nevada,  the 
Commission's  regulations  are  silent  on 
the  location  of  an  MRS.  The  "license  it 
twice"  concept  is  addressed  in  Response 
Number  2. 

28.  Increase  of  Licensing  Period  for  the 
MRS 

Comment:  Comments  questioned  the 
Commission's  basis,  as  described  in  the 
statement  of  considerations  for  the 
proposed  changes  to  Part  72,  for 
providing  a  longer  license  term  for  an 
MRS  (40  years)  than  for  an  ISFSI  (20 
years).  Comments  also  included  (1)  the 
term  should  start  with  the  receipt  of 
spent  fuel,  and  (2)  ISFSI  should  also 


have  a  40-year  license  term.  Further 
explanation  of  the  basis  for  the  license 
term  was  also  requested.  All  of  the 
commenters  seemed  to  concentrate  on  a 
license  for  the  spent  fuel  rather  than  a 
license  covering  a  facility  for  storage. 

Response:  An  MRS  as  described  in 
the  NWPA  is  intended  for  storage,  but 
nor  necessarily  for  the  same  fuel  since 
fuel  will  continually  be  moved  in  and 
out  over  the  life  of  the  facility  in  concert 
with  operation  of  a  repository.  A  longer 
license  term  is  therefore  appropriate  for 
an  MRS  considering  the  purpose  and 
mode  of  operation  of  the  facility. 

In  contrast  to  the  MRS,  the  spent  fuel 
stored  in  an  ISFSI  at  reactor  sites  or 
elsewhere  will  be  collected  until  the 
Department  of  Energy  waste  disposal 
system  is  ready  for  its  receipt.  The 
current  schedide  indicates  that  this 
transfer  from  reactor  sites  to  an  MRS 
could  begin  to  occur  within  about  10 
years.  The  Commission  has  in  place  a 
license  renewal  process  for  ISFSI 
storage  which  provides  an  opportunity 
for  extension  of  the  20-year  license  term, 
with  staff  reevaluation  of  safety  and 
environmental  aspects  of  the  operation. 
In  any  event  the  systematic  inspection 
program  of  the  Commission  wherein  the 
licensee's  adherence  to  all  Ucense 
conditions  and  technical  specifications 
is  continually  being  examined  applies  to 
both  MRS  and  ISFSI  storage  over  the 
entire  period  of  a  license.  The 
Commission  will  provide  a  40-year 
license  term  for  an  MRS  in  the  final  rule. 

On  December  22, 1987,  the  Nuclear 
Waste  Policy  Amendments  Act  of  1987 
(Subtitle  A  of  Title  V  of  the  Omnibus 
Budget  Reconciliation  Act  for  Fiscal 
Year  1988;  Pub.  L.  100-203, 101  Stat. 
1330-227)  was  approved  by  the 
President  and  became  public  law.  The 
1987  amendments  authorized  the 
Secretary  of  the  Department  of  Energy 
to  site,  construct  and  operate  one 
monitored  retrievable  storage  facility 
subject  to  certain  statutory  conditions 
(sec.  142(b).  101  Stat.  1330-232,  42  U.S.C. 
10162(b)).  As  a  result  of  these  changes  in 
the  statute,  it  has  been  necessary  to 
make  certain  conforming  changes  in  the 
text  of  the  final  rule.  Most  of  the 
changes  are  minor  in  nature.  For 
example,  references  have  been  added  to 
the  authority  section  and  conforming 
changes  have  been  made  in  the 
following  sections  of  the  rule: 
§§  72.22(d)(5),  72.40(b),  72.90(e)  and 
72.96(d)  (§§  72.14(d)(5),  72.31(b),  72.70(e) 
and  72.75{dj).  A  new  paragraph  (g)  has 
been  added  to  §  72.44  (§  72.33),  License 
conditions,  to  incorporate  into  the 
Commission's  regulations  the  specific 
statutory  conditions  [see  sec.  148(d)  of 
the  NWPA,  101  Stat.  1330-236,  42  U.S.C. 
10168(d))  which  must  be  included  in  a 


Commission  license  for  the  monitored 
retrievable  storage  installation 
authorized  pursuant  to  section  142(b)  of 
the  NWPA  (101  Stat.  1330-232,  42  U.S.C. 
10162(b)).  For  an  explanation  of  these 
conditions,  see  133  Cong.  Rec.  Hi  1973- 
75  and  S18683-84  (daily  ed.  December 
21, 1987). 

Having  considered  all  of  the  above, 
the  Commission  has  determined  that  a 
final  rule  be  promulgated.  The  text  of 
the  final  rule  has  some  changes  as  noted 
from  the  proposed  rule. 

Finding  of  No  Significant  Environmental 
Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendments 
to  10  CFR  Part  72,  "Licensing 
Requirements  for  the  Independent 
Storage  of  Spent  Nuclear  Fuel  and  High- 
Level  Radioactive  Waste." 

NUREG-0575,  "Final  Generic 
Environmental  Impact  Statement  on 
Handling  and  Storage  of  Spent  Light 
Water  Power  Reactor  Fuel,"  August 
1979,  was  issued  in  support  of  the  final 
rule  promulgating  10  CFR  Part  72. 
"Licensing  Requirements  for  the  Storage 
of  Spent  Fuel  in  an  Independent  Spent 
Fuel  Storage  Installation  ISFSI),"  which 
became  effective  November  28, 1980.  On 
January  7, 1983,  the  Nuclear  Waste 
Policy  Act  of  1982  was  signed  into  law. 
On  December  22, 1987,  the  Act  was 
amended  by  the  Nuclear  Waste  Policy 
Amendments  Act  of  1987  (Pub.  L  lOQ- 
203,  Title  V,  Subtitle  A,  101  Stat.  1330- 
227).  Section  142(b)  of  the  amended  Act 
(101  Stat.  1330-232, 42  U.S.C.  10162(b)) 
authorized  the  Secretary  of  the 
Department  of  Energy  to  site,  construct 
and  operate  one  MRS.  NWPA  also 
established  procedures  which  a  State  or 
an  Indian  tribe  may  use  to  negotiate  an 
agreement  with  the  Federal  Government 
under  which  the  State  or  Indian  tribe 
would  agree  to  host  an  MRS  within  the 
State  or  reservation.  Following 
enactment  of  legislation  to  implement 
the  negotiated  agreement,  the  Secretary 
of  the  Department  of  Energy  could 
proceed  to  evaluate  appropriate  sites. 
As  in  the  case  of  the  MRS  authorized  by 
section  142(b)  of  NWPA  (101  Stat.  1330- 
232,  42  U.S.C.  10162(b)).  DOE  must  also 
obtain  an  NRC  license  for  an  MRS 
authorized  by  Congress  pursuant  to  a 
negotiated  agreement.  The  NRC  stafi' 
has  concluded  that  although  existing  10 
CFR  Part  72  is  generally  applicable  to 
the  design,  construction,  operation,  and 
decommissioning  of  MRS,  additions  arp 
necessary  to  explicitly  cover  the 
licensing  of  spent  nuclear  fuel  and  high- 
level  radioactive  waste  storage  in  an 
MRS.  In  August  1984,  the  NRC  published 
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an  environmental  assessment  for  this 
proposed  revision  of  Part  72,  NUREG- 
1092,  "Environmental  Assessment  for  10 
CFR  Part  72,  Licensing  Requirements  for 
the  Independent  Storage  of  Spent  Fuel 
and  High-Leve!  Radioactive  Waste." 
NUREG-1092  discusses  the  major  issues 
of  the  rule  and  the  potential  impact  on 
the  environment.  The  findings  of  the 
environmental  assessment  are  "(1)  past 
experience  with  water  pool  storage  of 
spent  fuel  establishes  the  technology  for 
long-term  storage  of  spent  fuel  without 
affecting  the  health  and  safety  of  the 
public.  (2)  the  proposed  rulemaking  to 
include  the  criteria  of  10  CFR  Part  72  for 
storing  spent  nuclear  fuel  and  high-level 
radioactive  waste  does  not  significantly 
affect  the  environment,  (3)  solid  high- 
level  waste  is  comparable  to  spent  fuel 
in  its  heat  generation  and  in  its 
radioactive  material  content  on  a  per 
metric  ton  basis,  and  (4)  knowledge  of 
material  degradation  mechanisms  under 
dry  storage  conditions  and  the  ability  to 
institute  repairs  in  a  reasonable  manner 
without  endangering  the  health  [and 
safety]  of  the  public  shows  dry  storage 
technology  options  do  not  significantly 
impact  the  environment."  The 
assessment  concludes  that,  among  other 
things,  there  are  no  significant 
environmental  impacts  as  a  result  of 
promulgation  of  these  revisions  of  10 
CFR  Part  72. 

Based  on  the  above  assessment  the 
Commission  concludes  that  the 
rulemaking  action  will  not  have  a 
significant  incremental  environmental 
impact  on  the  quality  of  the  human 
environment. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
approval  number  3150-0132. 

Regulatory  Analysis 

The  NRC  has  prepared  a  regulatory 
analysis  on  this  final  rule.  The  analysis 
examines  the  benefits  and  alternatives 
considered  by  the  NRC.  The  analysis  is 
available  for  inspection  in  the  NRC 
Public  Document  Room.  1717  H  Street 
NW.,  Washington,  DC.  Single  copies  of 
the  analysis  may  be  obtained  from  C.W. 
Nilsen,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555 
(301-492-3834). 

Regulatory  Flexibility  CertificaHon 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)l. 
the  Commission  certifies  that  this  rule 


will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  final  rule  affects  only  the 
licensing  and  operation  of  independent 
spent  fuel  storage  installations  and  of 
monitored  retrievable  storage 
installations.  The  owners  of  these 
installations,  nuclear  power  plant 
utilities  or  DOE,  do  not  fall  within  the 
scope  of  the  definition  of  "small 
entities"  set  forth  in  section  601(3)  of  the 
Regulatory  Flexibility  Act  or  within  the 
definition  of  "small  business"  in  section 
3  of  the  Small  Business  Act,  15  U.S.C. 
632,  or  within  the  Small  Business  Size 
Standards  set  out  in  regulations  issued 
by  the  Small  Business  Administration  at 
13  CFR  Part  121. 

List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material.  Classified  information. 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty,  Sex  discrimination, 
Source  material,  Special  nuclear 
material.  Waste  treatment  and  disposal. 

10  CFR  Part  19 

Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health,  Penalty,  Radiation  protection, 
Reporting  and  recordkeeping 
requirements,  Sex  discrimination. 

10  CFR  Part  20 

Byproduct  material.  Licensed 
material,  Nuclear  materials,  Nuclear 
power  plants  and  reactors.  Occupational 
safety  and  health.  Packaging  and 
containers.  Penalty,  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Special  nuclear  material. 
Source  material.  Waste  treatment  and 
disposal. 

10  CFR  Part  21 

Nuclear  power  plants  and  reactors, 
Penalty,  Radiation  protection.  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  51 

Administrative  practice  and 
procedure.  Environmental  impact 
statement.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  70 

Hazardous  materials — transportation. 
Material  control  and  accounting. 
Nuclear  materials,  Packaging  and 
containers,  Penalty,  Radiation 
protection,  Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 


Security  measures.  Special  nuclear 
material. 

10  CFR  Part  72 

Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fueL 

10  CFR  Part  73 

Hazardous  materials — transportation. 
Incorporation  by  reference.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty.  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

10  CFR  Part  75 

Intergovernmental  relations.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty,  Reporting  and 
recordkeeping  requirements,  Security 
measures. 

10  CFR  Part  150 

Hazardous  materials — transportation. 
Intergovernmental  relations,  Nuclear 
materials.  Penalty.  Reporting  and 
recordkeeping  requirements.  Security 
measures.  Source  material.  Special 
nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended.  5  U.S.C.  552  and  553.  and 
the  Nuclear  Waste  Policy  Act  of  1982.  as 
amended,  the  NRC  is  adopting  the 
following  revision  to  10  CFR  Part  72  and 
related  conforming  amendments  to  10 
CFR  Parts  2. 19.  20.  21.  51.  70.  73.  75.  and 
150 

1. 10  CFR  Part  72  is  revised  to  read  as 
follows: 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

Subpart  A — General  Provisions 

Sec. 

72.1  Purpose. 

72.2  Scope. 

72.3  Definitions. 

72.4  Communications. 

72.5  Interpretations. 

72.6  License  required:  types  of  licenses. 

72.7  Specific  exemptions. 

72.8  Denial  of  licensing  by  Agreement 
States. 

72.9  Information  collection  requirements: 
OMB  approval. 

72.10  Employee  protection. 

72.1 1  Completeness  and  accuracy  of 
information. 
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Subpart  B— Ucens*  AppNcatKm,  Fonn.  and 
Contents 

72.16    Filing  of  application  for  specific 

license. 
72.18    Elimination  of  repetition. 
72.20    Public  inspection  of  application. 
72.22    Contents  of  application:  General  and 

financial  information. 
72.24    Contents  of  application:  Technical 

information. 
72.26    Contents  of  application:  Technical 

specifications. 
72.28    Contents  of  application:  Applicant's 

technical  qualifications. 
72.30    Decommissioning  planning,  including 

financing  and  recordkeeping. 
72.32    Emergency  plan. 
72.34    Environmental  report 

Subpart  C— Issuance  and  Condttiens  of 
License 

72.40  Issuance  of  license. 

72.42  Duration  of  license;  renewal. 

72.44  License  conditions. 

72.46  Public  hearings. 

72.48  Changes,  tests,  and  experiments. 

72.50  Transfer  of  license. 

72.52  Creditor  regulations. 

72.54  Application  for  termination  of  license. 

72.56  Application  for  amendment  of  license. 

72.58  Issuance  of  amendment. 

72.60  Modification,  revocation,  and 

suspension  of  license. 

72.62  Backfitting. 

Sutipart  0 — Records,  Reports,  Inspections, 
and  Enforcement 

72.70    Safety  analysis  report  updating. 
72.72    Material  balance,  inventory,  and 

records  requirements  for  stored 

materials. 
72.74    Reports  of  accidental  criticality  or  loss 

of  special  nuclear  material. 
72.76    Material  status  reports. 
72.78    Nuclear  material  transfer  reports. 
72.80    Other  records  and  reports. 
72.82    Inspections  and  tests. 
72.84    Violations. 

Subpart  E— Siting  Evaluation  Factors 

72.90    General  considerations. 

72.92    Design  basis  external  natural  events. 

72.94    Design  basis  external  man-induced 

events. 
72.96    Siting  limitations. 
72.98    Identifying  regions  around  an  ISFSI  or 

MRS  site 
72.100    Defining  potential  effects  of  the  ISFSI 

or  MRS  on  the  region. 
72.102    Geological  and  seismological 

characteristics. 
72.104    Criteria  for  radioactive  materials  in 

effluents  and  direct  radiation  from  an 

ISFSI  or  MRS. 
72.106    Controlled  area  of  an  ISFSI  or  MRS. 
72.108    Spent  fuel  for  high-level  radioactive 

waste  transportation. 

Subpart  F— General  Design  Criteria 

72.120  General  considerations. 

72.122  Overall  requirements. 

72.124  Criteria  for  nuclear  criticality  safety. 

72.126  Criteria  for  radiological  protection. 


Sec. 

72.128    Criteria  for  spent  fuel,  high-level 

radioactive  waste,  and  other  radioactive 

waste  storage  and  handling. 
72.130    Criteria  for  decommissioning. 

Subpart  G— Quality  Assurance 

72.140    Quality  assurance  requirements. 
72.142    Quality  assurance  organization. 
72.144    Quality  assurance  program. 
72.146    Design  control. 
72.148    Procurement  document  control. 
72.150    Instructions,  procedures,  and 

drawings. 
72.152    Document  control. 
72.154    Control  of  purchased  material, 

equipment,  and  services. 
72.156    Identification  and  control  of 

materials,  parts,  and  components. 
72.158    Control  of  special  processes. 
72.160    Licensee  inspection. 
72.162    Test  control. 
72.164    Control  of  measuring  and  test 

equipment. 
72.166    Handling,  storage,  and  shipping 

control. 
72.168    Inspection,  test,  and  operating  status. 
72.170    Nonconforming  materials,  parts,  or 

components. 
72.172    Corrective  action. 
72.174    Quality  assurance  records. 
72.176    Audits. 

Subpart  H— Physical  Protection 

72.180    Physical  security  plan. 
72.182    Design  for  physical  protection. 
72.184    Safeguards  contingency  plan. 
72.186    Changes  to  physical  security  and 
safeguards  contingency  plans. 

Subpart  I— Training  and  Certification  of 
Personnel 

72.190    Operator  requirements. 

72.192    Operator  training  and  certification 

program. 
72.194    Physical  requirements. 

Subpart  J— Provision  of  MRS  Information  to 
State  Governments  and  Indian  TritMS 

72.200    Provision  of  MRS  information. 
72.202    Participation  in  license  reviews. 
72.204    Notice  to  States. 
72.206    Representation. 

Authority:  Sees.  51,  53.  57,  62,  63,  65,  69,  81, 
161, 182, 183, 184, 186, 187, 189,  68  Stat.  929, 
930,  932,  933,  934,  935,  948,  953.  954,  955,  as 
amended,  sec.  234,  83  Stat.  444,  as  amended 
(42  U.S.C.  2071,  2073,  2077,  2092,  2093,  2095, 
2099,  2111,  2201,  2232,  2233,  2234,  2236,  2237, 
2238.  2282):  sec.  274,  Pub.  L.  86-373,  73  Stat. 
688,  as  amended  [42  U.S.C.  2021);  sec.  201.  as 
amended.  202,  206,  88  Stat.  1242.  as  amended, 
1244. 1246  (42  U.S.C.  5841,  5842,  5846);  Pub.  L 
95-601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851): 
sec.  102,  Pub.  L  91-190,  83  Stat.  853  (42  U.S.C. 
4332);  sees.  131, 132, 133, 135, 137, 141,  Pub.  L 
97-425,  96  Stat.  2229,  2230,  2232,  2241,  sec. 
148,  Pub.  L.  100-203, 101  Stat.  1330-235  (42 
U.S.C.  10151, 10152, 10153,  10155, 10157. 10161, 
10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148  (c),  (d).  Pub.  L.  100-203, 101 
Stat.  1330-232, 1330-236  (42  U.S.C.  10162(b), 
10168  (c),  (d)).  Section  72.46  also  issued  under 
sec.  189,  68  Stat.  955  (42  U.S.C.  2239);  sec.  134. 
Pub.  L.  97-425,  96  Stat.  2230  (42  U.S.C.  10154). 
Section  72.9e(d)  also  issued  under  sec.  145(g), 


Pub.  L  100-203, 101  Stat.  1330-235  (42  U.S.C. 
10165(g)).  Subpart )  also  issued  under  sees. 
2(2).  2(15),  2(19),  117(a).  141(h).  Pub.  L  97-425, 
96  Stat.  2202,  2203.  2204,  2222,  2244  (42  U.S.C. 
10101. 10137(a).  lOiei(h)). 

For  the  purposes  of  sec.  223.  68  Stat.  958.  as 
amended  (42  U.S.C.  2273):  §{  72.6.  72.22. 
72.24.  72.26,  72.28(d).  72.30.  72.32,  72.44  (a)  (b) 
(1),(4),  (5).  (c),  (d)(1),  (2),  (e).(f).  72.48(a), 
72.50(a),  72.52(b),  72.72  (b),  (c).  72.74  (a)  (b), 
72.76,  72.78,  72.104,  72.106.  72.120.  72.122, 
72.124,  72.126.  72.128,  72.130,  72.140  (b),  (c), 
72.148,  72.154.  72.156,  72.160,  72.166,  72.168, 
72.170.  72.172,  72.176,  72.180,  72.184.  72.186  are 
issued  under  sec.  161b.  68  Stat.  948,  as 
amended  (42  U.S.C.  22m(b));  §{  72.10  (a),  (e), 
72.22,  72.24,  72.26,  72.28,  72.30.  72.32,  72.44  (a), 
(b)  (1),  (4),  (5),  (c),  (d)  (1),  (2)  (e),  (0.  72.48(a). 
72.50(a),  72.52(b),  72.90  (a)-(d),  (f).  72.92,  72.94, 
72.98,  72.100,  72.102  (c),  (d),  (f).  72.104,  72.106, 
72.120,  72.122,  72.124,  72.126,  72.128,  72.130. 
72.140  (b),  (c),  72.142,  72.144,  72.146,  72.148, 
72.150,  72.152.  72.154.  72.156,  72.158.  72.160, 
72.162,  72.164,  72.166,  72.168,  72.170.  72.172, 
72.176,  72.180,  72.182,  72,184,  72.186,  72.190, 
72.192,  72.194  are  issued  under  sec.  161  i,  68 
Stat.  949,  as  amended  (42  U.S.C.  2201(i));  and 
§§  72.10(e),  72.11,  72.16,  72.22,  72.24,  72.26. 
72.28,  72.30,  72.32,  72.44  [b)(3).  (c)(5),  (d)(3), 
(e),  (f),  72.48  (b),  (c),  72.50(b),  72.54  (a),  (b),  (c), 
72.56,  72.70,  72.72,  72.74  (a),  (b),  72.76(a), 
72.78(a),  72.80,  72.82,  72.92(b),  72.94(b),  72.140 
(b).  (c),  (d),  72.144(a),  72.146,  72.148,  72.150, 
72.152,  72.154  (a),  (b),  72.156,  72.160,  72.162. 
72.168,  72.170,  72.172,  72.174,  72.176.  72.180. 
72.184,  72.186,  72.192  are  issued  under  sec. 
1610,  68  Stat.  950,  as  amended  (42  U.S.C. 
2201  (o)). 

Subpart  A — General  Provisions 

§  72.1    Purpose. 

The  regulations  in  this  part  establish 
requirements,  procedures,  and  criteria 
for  the  issuance  of  licenses  to  receive, 
transfer,  and  possess  power  reactor 
spent  fuel  and  other  radioactive 
materials  associated  with  spent  fuel 
storage  in  an  independent  spent  fuel 
storage  installation  (ISFSI)  and  the 
terms  and  conditions  under  which  the 
Commission  will  issue  such  licenses, 
including  licenses  to  the  U.S. 
Department  of  Energy  (DOE)  for  the 
provision  of  not  more  than  1900  metric 
tons  of  spent  fuel  storage  capacity  at 
facilities  not  owned  by  the  Federal 
Government  on  January  7, 1983  for  the 
Federal  interim  storage  program  under 
Subtitle  B — Interim  Storage  Program  of 
the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA).  The  regulations  in  this  part 
also  establish  requirements,  procedures, 
and  criteria  for  the  issuance  of  licenses 
to  DOE  to  receive,  transfer,  package, 
and  possess  power  reactor  spent  fuel, 
high-level  radioactive  waste,  and  other 
radioactive  materials  associated  with 
the  spent  fuel  and  high-level  radioactive 
waste  storage,  in  a  monitored 
retrievable  storage  installation  (MRS). 
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S72u(    Scope. 

(a)  Except  as  provided  in  §  72.6(b). 
licenses  issued  under  this  part  are 
limited  to  the  receipt,  transfer, 
packaging,  and  possession  of: 

(1)  Power  reactor  spent  fuel  to  be 
stored  in  a  complex  Aat  is  designed  and 
constructed  specifically  for  storage  of 
power  reactor  spent  fuel  aged  for  at 
least  one  year,  and  other  radioactive 
materials  associated  with  spent  fuel 
storage  in  an  independent  spent  fuel 
storage  installation  (ISFSI);  or 

(2)  Power  reactor  spent  fuel  to  be 
stored  in  a  monitored  retrievable 
storage  installation  (MRS)  owned  by 
DOE  that  is  designed  and  constructed 
specifically  for  the  storage  of  spent  fuel 
aged  for  at  least  one  year,  high-level 
radioactive  waste  that  is  in  a  solid  form, 
and  other  radioactive  materials 
associated  with  spent  fuel  or  high/level 
radioactive  waste  storage. 

The  term  "Monitored  Retrievable 
Storage  installation"  or  "MRS."  as 
deHned  S  72.3.  is  derived  from  the 
NWPA  and  includes  any  installation 
that  meets  this  definition. 

(b)  The  regulations  in  this  part 
pertaining  to  an  independent  spent  fuel 
storage  installation  (ISFSI)  apply  to  all 
persons  in  the  United  States,  including 
persons  in  Agreement  States.  The 
regulations  in  this  part  pertaining  to  a 
monitored  retrievable  storage 
installation  (MRS)  apply  only  to  DOE. 

(c)  The  requirements  of  this  regulation 
are  applicable,  as  appropriate,  to  both 
wet  and  dry  modes  of  storage  of  (1) 
spent  fuel  in  an  independent  spent  fuel 
storage  installation  (ISFSI)  and  (2)  spent 
fuel  and  solid  high-level  radioactive 
waste  in  a  monitored  retrievable  storage 
installation  (MRS). 

(d)  Licenses  covering  the  storage  of 
spent  fuel  in  an  existing  spent  fuel 
storage  installation  shall  be  issued  in 
accordance  with  the  requirements  of 
this  part  as  stated  in  §  72.40,  as 
applicable. 

(e)  As  provided  in  section  135  of  the 
Nuclear  Waste  Policy  Act  of  1982,  Pub. 
L  97-425,  96  Stat.  2201  at  2232  (42  U.S.C. 
10155)  the  U.S.  Department  of  Energy  is 
not  required  to  obtain  a  license  under 
the  regulations  in  this  part  to  use 
available  capacity  at  one  or  more 
facilities  owned  by  the  Federal 
Government  on  January  7, 1983, 
including  the  modification  and 
expansion  of  any  such  facilities,  for  the 
storage  of  spent  nuclear  fuel  from 
civilian  nuclear  power  reactors. 

§  72.3    Definitions. 

As  used  in  this  part: 

"Act"  means  the  Atomic  Energy  Act 
of  1954  (68  Stat.  919)  including  any 
amendments  thereto. 


"Affected  Indian  tribe"  means  any 
Indian  tribe — 

(1)  Within  whose  reservation 
boundaries  a  monitored  retrievable 
storage  facility  is  proposed  to  be 
located; 

(2)  Whose  federally  defined 
possessory  or  usage  rights  to  other  lands 
outside  of  the  reservation's  boundaries 
arising  out  of  congressionally  ratified 
treaties  may  be  substantially  and 
adversely  affected  by  the  locating  of 
such  a  facility:  Provided  That  the 
Secretary  of  the  Interior  finds,  upon  the 
petition  of  the  appropriate  governmental 
officials  of  the  tribe,  that  such  effects 
are  both  substantial  and  adverse  to  the 
tribe. 

"Affected  unit  of  local  government" 
means  any  unit  of  local  government  with 
jurisdiction  over  the  site  where  an  MRS 
is  proposed  to  be  located. 

"As  low  as  is  reasonably  achievable" 
(ALARA)  means  as  low  as  is  reasonably 
achievable  taking  into  account  the  state 
of  technology,  and  the  economics  of 
improvement  in  relation  to — 

(1)  Benefits  to  the  public  health  and 
safety, 

(2)  Other  societal  and  socioeconomic 
considerations,  and 

(3)  The  utilization  of  atomic  energy  in 
the  public  interest. 

"Atomic  energy"  means  all  forms  of 
energy  released  in  the  course  of  nuclear 
fission  or  nuclear  transformation. 

"Byproduct  material"  means  any 
radioactive  material  (except  special 
nuclear  material)  yielded  in  or  made 
radioactive  by  exposure  to  the  radiation 
incident  to  the  process  of  producing  or 
utilizing  special  nuclear  material. 

"Commencement  of  construction" 
means  any  clearing  of  land,  excavation, 
or  other  substantial  action  that  would 
adversely  affect  the  natural  environment 
of  a  site,  but  does  not  mean: 

(1)  Changes  desirable  for  the 
temporary  use  of  the  land  for  public 
recreational  uses,  necessary  borings  or 
excavations  to  determine  subsurface 
materials  and  foundation  conditions,  or 
other  preconstruction  monitoring  to 
establish  background  information 
related  to  the  suitability  of  the  site  or  to 
the  protection  of  environmental  values; 

(2)  Construction  of  environmental 
monitoring  facilities: 

(3)  F'rocurement  or  manufacture  of 
components  of  the  installation;  or 

(4)  Construction  of  means  of  access  to 
the  site  as  may  be  necessary  to 
accomplish  the  objectives  of  paragraphs 
(1)  and  (2)  of  this  definition. 

"Commission  '  means  the  Nuclear 
Reguldloiy  Commission  or  its  duly 
authorized  representatives. 

"Confinement  systems"  means  those 
systems,  including  ventilation,  that  act 


as  barriers  between  areas  containing 
radioactive  substances  and  the 
environment. 

"Controlled  area"  means  that  area 
immediately  surrounding  an  ISFSI  or 
MRS  for  which  the  licensee  exercises 
authority  over  its  use  and  within  which 
ISFSI  or  MRS  operations  are  performed. 

"Decommission"  means  to  remove  (as 
a  facility)  safely  from  service  and 
reduce  residual  radioactivity  to  a  level 
that  permits  release  of  the  property  for 
unrestricted  use  and  termination  of 
license. 

"Design  bases"  means  that 
information  that  identifies  the  specific 
functions  to  be  performed  by  a  sir.icture, 
system,  or  component  of  a  facility  and 
the  specific  values  or  ranges  of  values 
chosen  for  controlling  parameters  as 
reference  bounds  for  design.  These 
values  may  be  restraints  derived  from 
generally  accepted  "state-of-the-art" 
practices  for  achieving  functional  goals 
or  requirements  derived  from  analysis 
(based  on  calculation  or  experiments)  of 
the  effects  of  a  postulated  event  under 
which  a  structure,  system,  or  component 
must  meet  its  functional  goals.  The 
values  for  controlling  parameters  for 
external  events  include:  (1)  Estimates  of 
severe  natural  events  to  be  used  for 
deriving  design  bases  that  will  be  based 
on  consideration  of  historical  data  on 
the  associated  parameters,  physical 
data,  or  analysis  of  upper  limits  of  the 
physical  processes  involved  and  (2) 
estimates  of  severe  external  man- 
induced  events  to  be  used  for  deriving 
design  bases  that  will  be  based  on 
analysis  of  human  activity  in  the  region 
taking  into  account  the  site 
characteristics  and  the  risks  associated 
with  the  event. 

"Design  capacity"  means  the  quantity 
of  spent  fuel  or  high-level  radioactive 
waste,  the  maximum  burnup  of  the  spent 
fuel  in  MWD/MTU,  the  curie  content  of 
the  waste,  and  the  total  heat  generation 
in  BTU  per  hour  that  the  storage 
installation  is  designed  to  accommodate. 

"DOE"  means  the  U.S.  Department  of 
Energy  or  its  duly  authorized 
representatives. 

"Floodplain"  means  the  lowland  and 
relatively  flat  areas  adjoining  inland  and 
coastal  wafers  including  floodprone 
areas  of  offshore  islands.  Areas  subject 
to  a  one  percent  or  greater  chance  of 
flooding  in  any  given  year  are  included. 

"High-level  radioactive  waste"  or 
"HLW  ■  means  (1)  the  highly  radioacive 
material  resulting  from  the  reprocessing 
of  spent  nuclear  fuel,  including  liquid 
waste  pioduced  directly  in  reprocessing 
and  any  solid  material  derived  from 
such  hquid  waste  that  contains  fission 
products  in  sufficient  concentrations; 
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and  (2)  other  highly  radioactive  material 
that  the  Commission,  consistent  with 
existing  law,  determines  by  rule  requires 
permanent  isolation. 

"Historical  data"  means  a  compilation 
of  the  available  published  and 
unpublished  information  concerning  a 
particular  type  of  event. 

"Independent  spent  fuel  storage 
installation"  or  "ISFSI"  means  a 
complex  designed  and  constructed  for 
the  interim  storage  of  spent  nuclear  fuel 
and  other  radioactive  materials 
associated  with  spent  fuel  storage.  An 
ISFSI  which  is  located  on  the  site  of 
another  facility  may  share  common 
utilities  and  services  with  such  a  facility 
and  be  physically  connected  with  such 
other  facility  and  still  be  considered 
independent:  Provided,  that  such  sharing 
of  utilities  and  services  or  physical 
connections  does  not:  (1)  Increase  the 
probability  or  consequences  of  an 
accident  or  malfunction  of  components, 
structures,  or  systems  that  are  important 
to  safety;  or  (2)  reduce  the  margin  of 
safety  as  defined  in  the  basis  for  any 
technical  specification  of  either  facility. 

"Indian  Tribe"  means  an  Indian  tribe 
as  defmed  in  the  Indian  Self 
Determination  and  Education 
Assistance  Act  (Pub.  L.  93-638). 

"Monitored  Retrievable  Storage 
Installation"  or  "MRS"  means  a  complex 
designed,  constructed,  and  operated  by 
DOE  for  the  receipt,  transfer,  handling, 
packaging,  possession,  safeguarding, 
and  storage  of  spent  nuclear  fuel  aged 
for  at  least  one  year  and  solidified  high- 
level  radioactive  waste  resulting  from 
civilian  nuclear  activities,  pending 
shipment  to  a  HLW  repository  or  other 
disposal. 

"NEPA"  means  the  National 
Environmental  Policy  Act  of  1969 
including  any  amendments  thereto. 

"NWPA"  means  the  Nuclear  Waste 
Policy  Act  of  1982  including  any 
amendments  thereto. 

"Person"  means — 

(1)  Any  individual,  corporation, 
partnership,  firm,  association,  trust, 
estate,  public  or  private  institution, 
group.  Government  agency  other  than 
the  Commission  or  the  Department  of 
Energy  (DOE),  except  that  the  DOE  shall 
be  considered  a  person  within  the 
meaning  of  the  regulations  in  this  part  to 
the  extent  that  its  facilities  and 
activities  are  subject  to  the  licensing 
and  related  regulatory  authority  of  the 
Commission  pursuant  to  section  202  of 
the  Energy  Reorganization  Act  of  1974, 
as  amended  (88  Stat.  1244),  and  Sections 
131, 132, 133, 135, 137,  and  141  of  the 
Nuclear  Waste  Policy  Act  of  1982  (96 
Stat.  2229,  2230,  2232,  2241); 


(2)  Any  State,  any  political 
subdivision  of  a  State,  or  any  pohtical 
entity  within  a  State; 

(3)  Any  foreign  government  or  nation, 
or  any  political  subdivision  of  any  such 
government  or  nation,  or  other  entity; 
and 

(4)  Any  legal  successor, 
representative,  agent,  or  agency  of  the 
foregoing. 

"Population"  means  the  people  that 
may  be  affected  by  the  change  in 
environmental  conditions  due  to  the 
construction,  operation,  or 
decommissioning  of  an  ISFSI  or  MRS. 

"Region"  means  the  geographical  area 
surrounding  and  including  the  site, 
which  is  large  enough  to  contain  all  the 
features  related  to  a  phenomenon  or  to  a 
particular  event  that  could  potentially 
impact  the  safe  or  environmentally 
sound  construction,  operation,  or 
decommissioning  of  an  independent 
spent  fuel  storage  or  monitored 
retrievable  storage  installation. 

"Reservation"  means — 

(1)  Any  Indian  reservation  or 
dependent  Indian  community  referred  to 
in  clause  (a)  or  (b)  of  section  1151  of  title 
18,  United  States  Code;  or 

(2)  Any  land  selected  by  an  Alaska 
Native  village  or  regional  corporation 
under  the  provisions  of  the  Alaska 
Native  Claims  Settlement  Act  (43  U.S.C. 
IdOl  etseq.]. 

"Site"  means  the  real  property  on 
which  the  ISFSI  or  MRS  is  located. 
"Source  material"  means — 

(1)  Uranium  or  thorium,  or  any 
combination  thereof,  in  any  physical  or 
chemical  form  or 

(2)  Ores  that  contain  by  weight  one- 
twentieth  of  one  percent  (0.05%)  or  more 
of: 

(i)  Uranium, 

(ii)  Thorium,  or 

(iii)  Any  combination  thereof. 
Source  material  does  not  include  special 
nuclear  material. 

"Special  nuclear  material"  means — 

(1)  Plutonium,  uranium-233,  uranium 
enriched  in  the  isotope  233  or  in  the 
isotope  235,  and  any  other  material 
which  the  Commission,  pursuant  to  the 
provisions  of  section  51  of  the  Act, 
determines  to  be  special  nuclear 
material,  but  does  not  include  source 
material;  or 

(2)  Any  material  artificially  enriched 
by  any  of  the  foregoing  but  does  not 
include  source  material. 

"Spent  Nuclear  Fuel"  or  'Spent  Fuel" 
means  fuel  that  has  been  withdrawn 
from  a  nuclear  reactor  following 
irradiation,  has  undergone  at  least  one 
year's  decay  since  being  used  as  a 
source  of  energy  in  a  power  reactor,  and 
has  not  been  chemically  separated  into 


its  constituent  elements  by  reprocessing. 
Spent  fuel  includes  the  special  nuclear 
material,  byproduct  material,  source 
material,  and  other  radioactive 
materials  associated  with  fuel 
assemblies. 

"Structures,  systems,  and  components 
important  to  safety"  mean  those 
features  of  the  ISFSI  or  MRS  whose 
function  is: 

(1)  To  maintain  the  conditions 
required  to  store  spent  fuel  or  high-level 
radioactive  waste  safely, 

(2)  To  prevent  damage  to  the  spent 
fuel  or  the  high-level  radioactive  waste 
container  during  handling  and  storage, 
or 

(3)  To  provide  reasonable  assurance 
that  spent  fuel  or  high-level  radioactive 
waste  can  be  received,  handled, 
packaged,  stored,  and  retrieved  without 
undue  risk  to  the  health  and  safety  of 
the  public. 

§  72.4    Communications. 

Except  where  otherwise  specified,  all 
communications  and  reports  concerning 
the  regulations  in  this  part  and 
applications  filed  under  them  should  be 
addressed  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 
Communications,  reports,  and 
applications  may  be  delivered  in  person 
at  the  Commission's  Offices  at  11555 
Rockville  Pike,  Rockville,  Maryland,  or 
at  1717  H  Street  NW.,  Washington,  DC. 

§  72.5    Interpretations. 

Except  as  specifically  authorized  by 
the  Commission  in  writing,  no 
interpretation  of  the  meaning  of  the 
regulations  in  this  part  by  an  officer  or 
employee  of  the  Commission,  other  than 
a  written  interpretation  by  the  General 
Counsel,  will  be  recognized  to  be 
binding  upon  the  Commission. 

§  72.6    License  required;  types  of  licenses. 

(a)  Licenses  for  the  receipt,  handling, 
storage,  and  transfer  of  spent  fuel  or 
high-level  radioactive  waste  are  of  two 
types:  general  and  specific.  Any  general 
license  provided  in  this  part  is  effective 
without  the  filing  of  an  application  with 
the  Commission  or  the  issuance  of  a 
licensing  document  to  a  particular 
person.  A  specific  license  is  issued  to  a 
named  person  upon  application  filed 
pursuant  to  regulations  in  this  part. 

(b)  A  general  license  is  hereby  issued 
to  receive  title  to  and  own  spent  fuel  or 
high-level  radioactive  waste  without 
regard  to  quantity.  Notwithstanding  any 
other  provision  of  this  chapter,  a  general 
licensee  under  this  paragraph  is  not 
authorized  to  acquire,  deliver,  receive. 
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possess,  use,  or  transfer  spent  fuel  or 
high-level  radioactive  waste  except  as 
authorized  in  a  specific  license. 

(c)  Except  as  authorized  in  a  specific 
license  issued  by  the  Commission  in 
accordance  with  the  regulations  in  this 
part,  no  person  may  acquire,  receive,  or 
possess — 

(1)  Spent  fuel  for  the  purpose  of 
storage  in  an  ISFSI;  or 

(2)  Spent  fuel,  high-level  radioactive 
waste,  or  radioactive  material 
associated  with  high-level  radioactive 
waste  for  the  purpose  of  storage  in  an 
MRS. 

§  72.7    Specific  exemptions. 

The  Commission  may.  upon 
application  by  any  interested  person  or 
upon  its  own  initiative,  grant  such 
exemptions  from  the  requirements  of  the 
regulations  in  this  part  as  if  determines 
are  authorized  by  law  and  will  not 
endanger  life  or  property  or  the  common 
defense  and  security  and  are  otherwise 
in  the  public  interest. 

§  72.8    Denial  of  licensing  by  Agreement 
States. 

Agreement  States  may  not  issue 
licenses  covering  the  storage  of  spent 
fuel  in  an  ISFSI  or  the  storage  of  spent 
fuel  and  high-level  radioactive  waste  in 
an  MRS. 

§  72.9    Information  collection 
requirements:  0MB  approval. 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.].  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  part  under  control 
number  3150-^132. 

(b)  The  approved  information 
collection  requirements  contained  in  this 
part  appear  in  §§72.16,  72.22  through 
72.34.  72.42,  72.44,  72.48  through  72.56, 
72.62,  72.70  through  72.82,  72.90,  72.92, 
72.94,  72,98,  72.100,  72.102,  72.104,  72.108, 
72.120,  72.126,  72.140  through  72.176 
72.180  through  72.186,  and  72.192. 

§72.10    Employee  protection. 

(a)  Discrimination  by  a  Commission 
licensee,  an  applicant  for  a  Commission 
license,  or  a  contractor  or  subcontractor 
of  a  Commission  licensee  or  applicant 
against  an  employee  for  engaging  in 
certain  protected  activities  is  prohibited. 
Discrimination  includes  discharge  and 
other  actions  that  relate  to 
compensation,  terms,  conditions,  and 
privileges  of  employment.  The  protected 
activities  are  established  in  section  210 
of  the  Energy  Reorganization  Act  of 


1974,  as  amended,  and  in  general  are 
related  to  the  administration  or 
enforcement  of  a  requirement  imposed 
under  the  Atomic  Energy  Act  of  1954,  as 
amended,  or  the  Energy  Reorganization 
Act. 

(1)  The  protected  activities  include  but 
are  not  limited  to — 

(i)  Providing  the  Commission 
information  about  possible  violations  of 
requirements  imposed  under  either  of 
the  above  statutes; 

(ii)  Requesting  the  Commission  to 
institute  action  against  his  or  her 
employer  for  the  administration  or 
enforcement  of  these  requirements;  or 

(iii)  Testifying  in  any  Commission 
proceeding. 

(2)  These  activities  are  protected  even 
if  no  formal  proceeding  is  actually 
initiated  as  a  result  of  the  employee 
assistance  or  participation. 

(3)  This  section  has  no  application  to 
any  employee  alleging  discrimination 
prohibited  by  this  section  who,  acting 
without  direction  from  his  or  her 
employer  (or  the  employer's  agent), 
deliberately  causes  a  violation  of  any 
requirement  of  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
or  the  Atomic  Energy  Act  of  1954,  as 
amended. 

(b)  Any  employee  who  believes  that 
he  or  she  has  been  discharged  or 
otherwise  discriminated  against  by  any 
person  for  engaging  in  the  protected 
activities  specified  in  paragrph  (a)(1)  of 
this  section  may  seek  a  remedy  for  the 
discharge  or  discrimination  through  an 
administrative  proceeding  in  the 
Department  of  Labor.  The 
administrative  proceeding  must  be 
initiated  within  30  days  after  an  alleged 
violation  occurs  by  filing  a  complaint 
alleging  the  violation  with  the 
Department  of  Labor,  Employment 
Standards  Administration,  Wage  and 
Hour  Division.  The  Department  of  Labor 
may  order  reinstatement,  back  pay,  and 
compensatory  damages. 

(c)  A  violation  of  paragraph  (a)  of  this 
section  by  a  Commission  licensee,  an 
applicant  for  a  Commission  license,  or  a 
contractor  or  subcontractor  of  a 
Commission  licensee  or  applicant  may 
be  grounds  for — 

(1)  Denial,  revocation,  or  suspension 
of  the  license. 

(2)  Imposition  of  a  civil  penalty  on  the 
licensee  or  applicant. 

(3)  Other  enforcement  action. 

(d)  Actions  taken  by  an  employer,  or 
others,  which  adversely  affect  an 
employee  may  be  predicated  upon 
nondiscriminatory  grounds.  The 
prohibition  applies  when  the  adverse 
action  occurs  because  the  employee  has 
engaged  in  protected  activities.  An 
employee's  engagement  in  protected 


activities  does  not  automatically  render 
him  or  her  immune  from  discharge  or 
discipline  for  legitimate  reasons  or  from 
adverse  action  dictated  by 
nonprohibited  considerations. 

(e)(1)  Each  licensee  and  each 
applicant  shall  post  Form  NRC-3, 
"Notice  to  Employees,"  on  its  premises. 
Posting  must  be  at  location  sufficient  to 
permit  employees  protected  by  this 
section  to  observe  all  copy  on  the  way 
to  or  from  their  place  of  work.  Premises 
must  be  posted  no  later  than  30  days 
after  an  application  is  docketed  and 
remain  posted  while  the  application  is 
pending  before  the  Commission,  during 
the  term  of  the  license,  and  for  30  days 
following  license  termination. 

(2)  Copies  of  Form  NRC-3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission 
Regional  Office  listed  in  Appendix  A, 
Part  73  of  this  chapter  or  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

§  72. 1 1    Completeness  and  accuracy  of 
Information. 

(a)  Information  provided  to  the 
Commission  by  an  applicant  for  a 
license  or  by  a  licensee  or  information 
required  by  statute  or  by  the 
Commission's  regulations,  orders,  or 
license  conditions  to  be  maintained  by 
the  applicant  or  the  hcensee  shall  be 
complete  and  accurate  in  all  material 
respects. 

(b)  Each  applicant  or  licensee  shall 
notify  the  Commission  of  information 
identified  by  the  applicant  or  licensee  as 
having  for  the  regulated  activity  a 
significant  implication  for  public  health 
and  safety  or  common  defense  and 
security.  An  applicant  or  licensee 
violates  this  paragraph  only  if  the 
applicant  or  licensee  fails  to  notify  the 
Commission  of  information  that  the 
applicant  or  licensee  has  idenfified  as 
having  a  significant  implication  for 
public  health  and  safety  or  common 
defense  and  security.  Notification  shall 
be  provided  to  the  Administrator  of  the 
appropriate  Regional  Office  within  two 
working  days  of  identifying  the 
information.  This  requirement  is  not 
applicable  to  information  which  is 
already  required  to  be  provided  to  the 
Commission  by  other  reporting  or 
updating  requirements. 

Subpart  B— License  Application,  Form, 
and  Contents 


§  72.16 
license. 


Filing  of  application  for  specific 


(a)  Place  of  filing.  Each  application  for 
a  license,  or  amendment  thereof,  under 
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this  part  should  be  filed  with  the 
Director,  Division  of  Industrial  and 
Medical  Nuclear  Safety,  Office  of 
Nuclear  Materia!  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Applications, 
communications,  reports,  and 
correspondence  may  also  be  delivered 
in  person  at  the  Commission's  offices  at 
11555  Rorkville  Pike,  Rockville, 
Maryland,  or  at  the  NRC  Public 
Document  Room,  1717  H  Street  N\V., 
Washington.  DC. 

(b)  Oath  or  affirmation.  Each 
application  for  a  license  or  license 
amendment  (including  amendments  to 
such  applications),  except  for  those  filed 
by  DOE,  must  be  executed  in  an  original 
signed  by  the  applicant  or  duly 
authorized  officer  thereof  under  oath  or 
affirmation.  Each  application  for  a 
license  or  license  amendment  (including 
amendments  to  such  applications)  filed 
by  DOE  must  be  signed  by  the  Secretary 
of  Energy  or  the  Secretary's  authorized 
representative. 

(c)  Number  of  copies  of  application. 
Each  filing  of  an  application  for  a 
license  or  license  amendment  under  this 
part  (including  amendments  to  such 
applications)  must  include,  in  addition 
to  a  signed  original.  15  copies  of  each 
portion  of  such  application,  safety 
analysis  report,  environmental  report, 
and  any  amendments.  Another  125 
copies  shall  be  retained  by  the  applicant 
for  distribution  in  accordance  with 
instruction  from  the  Director  or  the 
Director's  designee. 

(d)  Fees.  The  application,  amendment, 
and  renewal  fees  applicable  to  a  license 
covering  the  storage  of  spent  fuel  in  an 
ISFSI  are  those  shown  in  §  170.31  of  this 
chapter. 

(e)  Notice  of  docketing.  Upon  receipt 
of  an  application  for  a  license  or  license 
amendment  under  this  part,  the  Director. 
Office  of  Nuclear  Material  Safety  and 
Safeguards  or  the  Director's  designee 
will  assign  a  docket  number  to  the 
application,  notify  the  applicant  of  the 
docket  number,  instruct  the  applicant  to 
distribute  copies  retained  by  the 
applicant  in  accordance  with  paragraph 
(c)  of  this  section,  and  cause  a  notice  of 
docketing  to  be  published  in  the  Federal 
Register.  The  notice  of  docketing  shall 
identify  the  site  of  the  ISFSI  or  the  MRS 
by  locality  and  State  and  may  include  a 
notice  of  hearing  or  a  notice  of  proposed 
action  and  opportunity  for  hearing  as 
provided  by  §  72.46  of  this  part.  In  the 
case  of  an  application  for  a  license  or  an 
amendment  to  a  license  for  an  MRS,  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  or  the  Director's 
designee,  in  accordance  with  §  72.200  of 
this  part,  shall  send  a  copy  of  the  notice 
of  docketing  to  the  Governor  and 


legislature  of  any  State  in  which  an  MRS 
is  or  may  be  located,  to  the  Chief 
Executive  of  the  local  municipality,  to 
the  Governors  of  any  contiguous  States 
and  to  the  governing  body  of  any 
affected  Indian  tribe. 

§  72. 1 8    Elimination  of  repetition. 

In  any  application  under  this  part,  the 
applicant  may  incorporate  by  reference 
information  contained  in  previous 
applications,  statements,  or  reports  filed 
with  the  Commission:  Provided.  That 
such  references  are  clear  and  specific. 

§  72.20    Public  inspection  of  application. 

Applications  and  documents 
submitted  to  the  Commission  in 
connection  with  applications  may  be 
made  available  for  public  inspection  in 
accordance  with  provisions  of  the 
regulations  contained  in  Parts  2  and  9  of 
this  chapter. 

§  72.22    Contents  of  application:  General 
and  financial  information. 

Each  application  must  state: 

(a)  Full  name  of  applicant; 

(b)  Address  of  applicant; 

(c)  Description  of  business  or 
occupation  of  applicant; 

(d)  If  applicant  is: 

(1)  An  individual:  Citizenship  and  age; 

(2)  A  partnership:  Name,  citizenship, 
and  address  of  each  partner  and  the 
principal  location  at  which  the 
partnership  does  business; 

(3)  A  corporation  or  an 
unincorporated  association: 

(i)  The  State  in  which  it  is 
incorporated  or  organized  and  the 
principal  location  at  which  it  does 
business;  and 

(ii)  The  names,  addresses,  and 
citizenship  of  its  directors  and  principal 
officers; 

(4)  Acting  as  an  agent  or 
representative  of  another  person  in  filing 
the  application:  The  identification  of  the 
principal  and  the  information  required 
under  this  paragraph  with  respect  to 
such  principal. 

(5)  The  Department  of  Energy: 
(i)  The  identification  of  the  DOE 

organization  responsible  for  the 
construction  and  operation  of  the  ISFSI 
or  MRS,  including  a  description  of  any 
delegations  of  authority  and 
assignments  of  responsibilities. 

(ii)  For  each  application  for  a  Ucense 
for  an  MRS,  the  provisions  of  the  public 
law  authorizing  the  construction  and 
operation  of  the  MRS. 

(e)  Except  for  DOE.  information 
sufficient  to  demonstrate  to  the 
Commission  the  financial  qualifications 
of  the  applicant  to  carry  out,  in 
accordance  with  the  regulations  in  this 
chapter,  the  activities  for  which  the 


license  is  sought.  The  information  must 
state  the  place  at  which  the  activity  is  to 
be  performed,  the  general  plan  for 
carrying  out  the  activity,  and  the  period 
of  time  for  which  the  license  is 
requested.  The  information  must  show 
that  the  applicant  either  possesses  the 
necessary  funds,  or  that  the  applicant 
has  reasonable  assurance  of  obtaining 
the  necessary;  funds  or  that  by  a 
combination  of  the  tv.-o.  the  applicant 
will  have  the  necessary  funds  available 
to  cover  the  following: 

(1)  Estimated  construction  costs; 

(2)  Estimated  operating  costs  over  the 
planned  life  of  the  ISFSI;  and 

(3)  Estimated  decommissioning  costs, 
and  the  necessary  financial 
arrangements  to  provide  reasonable 
assurance  prior  to  licensing  that 
decommissioning  will  be  carried  out 
after  the  removal  of  spent  fuel  and/or 
high-level  radioactive  waste  from 
storage. 

§  72.24    Contents  of  application:  Technical 
information. 

Each  application  for  a  license  under 
this  part  must  include  a  Safety  Analysis 
Report  describing  the  proposed  ISFSI  or 
MRS  for  the  receipt,  handling, 
packaging,  and  storage  of  spent  fuel  or 
high-level  radioactive  waste,  including 
how  the  ISFSI  or  MRS  will  be  operated. 
The  minimum  information  to  be 
included  in  this  report  must  consist  of 
the  following: 

(a)  A  description  and  safety 
assessment  of  the  site  on  which  the 
ISFSI  or  MRS  is  to  be  located,  with 
appropriate  attention  to  the  design 
bases  for  external  events.  Such 
assessment  must  contain  an  analysis 
and  evaluation  of  the  major  structures, 
systems,  and  components  of  the  ISFSI  or 
MRS  that  bear  on  the  suitability  of  the 
site  when  the  ISFSI  or  MRS  is  operated 
at  its  design  capacity.  If  the  proposed 
ISFSI  or  MRS  is  to  be  located  on  the  site 
of  a  nuclear  power  plant  or  other 
licensed  facility,  the  potential 
interactions  between  the  ISFSI  or  MRS 
and  such  other  facility  must  be 
evaluated. 

(b)  A  description  and  discussion  of 
the  ISFSI  or  MRS  structures  with  special 
attention  to  design  and  operating 
characteristics,  unusual  or  novel  design 
features,  and  principal  safety 
considerations. 

(c)  The  design  of  the  ISFSI  or  MRS  in 
sufficient  detail  to  support  the  findings 
in  §  72.40,  including: 

(1)  The  design  criteria  for  the  ISFSI  or 
MRS  pursuant  to  Subpart  F  of  this  part, 
with  identification  and  justification  for 
any  additions  to  or  departures  from  the 
general  design  criteria: 
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(2)  the  design  bases  and  the  relation 
of  the  design  bases  to  the  design  criteria; 

(3)  Information  relative  to  materials  of 
construction,  general  arrangement, 
dimensions  of  principal  structures,  and 
descriptions  of  all  structures,  systems, 
and  components  important  to  safety,  in 
sufficient  detail  to  support  a  finding  that 
the  ISFSI  or  MRS  will  satisfy  the  design 
bases  with  an  adequate  margin  for 
safety;  and 

(4)  Applicable  codes  and  standards. 

(d]  An  analysis  and  evaluation  of  the 
design  and  performance  of  structures, 
systems,  and  components  important  to 
safety,  with  the  objective  of  assessing 
the  impact  on  public  health  and  safety 
resulting  from  operation  of  the  ISFSI  or 
MRS  and  including  determination  of: 

(1)  The  margins  of  safety  during 
normal  operations  and  expected 
operational  occurrences  during  the  life 
of  the  ISFSI  or  MRS;  and 

(2)  The  adequacy  of  structures, 
systems,  and  components  provided  for 
the  prevention  of  accidents  and  the 
mitigation  of  the  consequences  of 
accidents,  including  natural  and 
manmade  phenomena  and  events. 

(e)  The  means  for  controlling  and 
limiting  occupational  radiation 
exposures  within  the  limits  given  in  Part 
20  of  this  chapter,  and  for  meeting  the 
objective  of  maintaining  exposures  as 
low  as  is  reasonably  achievable. 

(f)  The  features  of  ISFSI  or  MRS 
design  and  operating  modes  to  reduce  to 
the  extent  practicable  radioactive  waste 
volumes  generated  at  the  installation. 

(g]  An  identification  and  justification 
for  the  selection  of  those  subjects  that 
will  be  probable  license  conditions  and 
technical  specifications.  These  subjects 
must  cover  the  design,  construction, 
preoperational  testing,  operation,  and 
decommissioning  of  die  ISFSI  or  MRS. 

(h)  A  plan  for  the  conduct  of 
operations,  including  the  planned 
managerial  and  administrative  controls 
system,  and  the  applicant's 
organization,  and  program  for  training  of 
personnel  pursuant  to  Subpart  I. 

(i)  If  the  proposed  ISFSI  or  MRS 
incorporates  structiu"es,  systems,  or 
components  important  to  safety  whose 
fimctional  adequacy  or  reliability  have 
not  been  demonstrated  by  prior  use  for 
that  purpose  or  cannot  be  demonstrated 
by  reference  to  performance  data  in 
related  applications  or  to  widely 
accepted  engineering  principles,  an 
identification  of  these  structures, 
systems,  or  components  along  with  a 
schedule  showing  how  safety  questions 
will  be  resolved  prior  to  the  initial 
receipt  of  spent  fuel  or  high-level 
radioactive  waste  for  storage  at  the 
ISFSI  or  MRS. 


(j)  The  technical  qualifications  of  the 
applicant  to  engage  in  the  proposed 
activities,  as  required  by  S  72.28. 

[k]  A  description  of  the  applicant's 
plans  for  coping  with  emergencies,  as 
required  by  S  72.32. 

(1)  A  description  of  the  equipment  to 
be  installed  to  maintain  control  over 
radioactive  materials  in  gaseous  and 
liquid  effluents  produced  during  normal 
operations  and  expected  operational 
occurrences.  The  description  must 
identify  the  design  objectives  and  the 
means  to  be  used  for  keeping  levels  of 
radioactive  material  in  effluents  to  the 
environment  as  low  as  is  reasonably 
achievable  and  within  the  exposure 
limits  stated  in  §  72.104.  The  description 
must  include: 

(1)  An  estimate  of  the  quantity  of  each 
of  the  principal  radionuclides  expected 
to  be  released  annually  to  the 
environment  in  liquid  and  gaseous 
effluents  produced  during  normal  ISFSI 
or  MRS  operations; 

(2)  A  description  of  the  equipment  and 
processes  used  in  radioactive  waste 
systems;  and 

(3)  A  general  description  of  the 
provisions  for  packaging,  storage,  and 
disposal  of  solid  wastes  containing 
radioactive  materials  resulting  from 
treatment  of  gaseous  and  liquid  effluents 
and  fi-om  other  sources. 

(m)  An  analysis  of  the  potential  dose 
equivalent  or  committed  dose  equivalent 
to  an  individual  outside  the  controlled 
area  from  accidents  or  natural 
phenomena  events  that  result  in  the 
release  of  radioactive  material  to  the 
environment  or  direct  radiation  from  the 
ISFSI  or  MRS.  The  calculations  of 
individual  dose  equivalent  or  committed 
dose  equivalent  must  be  performed  for 
direct  exposure,  inhalation,  and 
ingestion  occurring  as  a  result  of  the 
postulated  design  basis  event. 

(n)  A  description  of  the  quality 
assurance  program  that  satisfies  the 
requirements  of  Subpart  G  to  be  applied 
to  the  design,  fabrication,  construction, 
testing,  operation,  modification,  and 
decommissioning  of  the  structures, 
systems,  and  components  of  the  ISFSI  or 
MRS  important  to  safety.  The 
description  must  identify  the  structures, 
systems,  and  components  important  to 
safety.  The  program  must  also  apply  to 
managerial  and  administrative  controls 
used  to  ensure  safe  operation  of  the 
ISFSI  or  MRS. 

(o)  A  description  of  the  detailed 
security  measures  for  physical 
protection,  including  design  features  and 
the  plans  required  by  Subpart  H.  For  an 
application  from  DOE  for  an  ISFSI  or 
MRS,  DOE  will  provide  a  description  of 
the  physical  security  plan  for  protection 
against  radiological  sabotage  as 


required  by  Subpart  H.  An  application 
submitted  by  DOE  for  an  ISFSI  or  MRS 
must  include  a  certification  that  it  will 
provide  at  the  ISFSI  or  MRS  such 
safeguards  as  it  requires  at  comparable 
surface  DOE  facilities  to  promote  the 
common  defense  and  security. 

(p)  A  description  of  the  program 
covering  preoperational  testing  and 
initial  operations. 

(q)  A  description  of  the 
decommissioning  plan  required  under 
§  72.30. 

§  72.26    Contents  of  application:  Technical 
specifications. 

Each  application  under  this  part  shall 
include  proposed  technical 
specifications  in  accordance  with  the 
requirements  of  §  72.44  and  a  summary 
statement  of  the  bases  and  justifications 
for  these  technical  specifications. 

§  72.28    Contents  of  application: 
Applicant's  technical  qualifications. 

Each  application  under  this  part  must 
include: 

(a)  The  technical  qualifications, 
including  training  and  experience,  of  the 
applicant  to  engage  in  the  proposed 
activities; 

(b)  A  description  of  the  personnel 
training  program  required  under  Subpart 
I; 

(c)  A  description  of  the  applicant's 
operating  organization,  delegations  of 
responsibility  and  authority  and  the 
minimum  skills  and  experience 
qualifications  relevant  to  the  various 
levels  of  responsibility  and  authority; 
and 

(d)  A  commitment  by  the  applicant  to 
have  and  maintain  an  adequate 
complement  of  trained  and  certified 
installation  personnel  prior  to  the 
receipt  of  spent  fuel  or  high-level 
radioactive  waste  for  storage. 

§  72.30    Decommissioning  planning, 
including  financing  and  recordlceeping. 

(a)  Each  appUcation  under  this  part 
must  include  a  proposed 
decommissioning  plan  that  contains 
sufficient  information  on  proposed 
practices  and  procedures  for  the 
decontamination  of  the  site  and 
facilities  and  for  disposal  of  residual 
radioactive  materials  after  all  spent  fuel 
or  high-level  radioactive  waste  has  been 
removed,  in  order  to  provide  reasonable 
assurance  that  the  decontamination  and 
decommissioning  of  the  ISFSI  or  MRS  at 
the  end  of  its  useful  life  will  provide 
adequate  protection  to  the  health  and 
safety  of  the  public.  This  plan  must 
identify  and  discuss  those  design 
features  of  the  ISFSI  or  MRS  that 
facilitate  its  decontamination  and 
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decommissioning  at  the  end  of  its  useful 
life. 

(b)  The  decommissioning  funding  plan 
must  contain  information  on  how 
reasonable  assurance  will  be  provided 
that  funds  will  be  available  to 
decommission  the  ISFSI  or  MRS.  This 
information  must  include  a  cost  estimate 
for  decommissioning  and  a  description 
of  the  method  of  assuring  funds  for 
decommissioning  from  paragraph  (c)  of 
this  section,  including  means  of 
adjusting  cost  estimates  and  associated 
funding  levels  periodically  over  the  Ufe 
of  the  ISFSI  or  MRS. 

(c)  Financial  assurance  for 
decommissioning  must  be  provided  by 
one  or  more  of  the  following  methods: 

(1)  Prepayment.  Prepayment  is  the 
deposit  prior  to  the  start  of  operation 
into  an  account  segregated  from  licensee 
assets  and  outside  the  licensee's 
administrative  control  of  cash  or  liquid 
assets  such  that  the  amount  of  funds 
would  be  sufficient  to  pay 
decommissioning  costs.  Prepayment 
may  be  in  the  form  of  a  trust,  escrow 
account,  government  fund,  certificate  of 
deposit,  or  deposit  of  government 
securities. 

(2)  A  surety  method,  insurance,  or 
other  guarantee  method.  These  methods 
guiarantee  that  decommissioning  costs 
will  be  paid  should  the  licensee  default. 
A  surety  method  may  be  in  the  form  of  a 
surety  bond,  letter  of  credit,  or  line  of 
credit.  A  parent  company  guarantee  of 
funds  for  decommissioning  costs  based 
on  a  financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
Appendix  A  of  10  CFR  Part  30.  A  parent 
company  guarantee  may  not  be  used  in 
combination  with  other  Hnancial 
methods  to  satisfy  the  requirements  of 
this  section.  Any  surety  method  or 
insurance  used  to  provide  fmancial 
assurance  for  decommissioning  must 
contain  the  following  conditions: 

(i)  The  surety  method  or  insurance 
must  be  open-ended  or,  if  written  for  a 
specified  term,  such  as  five  years,  must 
be  renewed  automatically  unless  90 
days  or  more  prior  to  the  renewal  date, 
the  issuer  notifies  the  Commission,  the 
beneficiary,  and  the  licensee  of  its 
intention  not  to  renew.  The  surety 
method  or  insurance  must  also  provide 
that  the  full  face  amount  be  paid  to  the 
beneficiary  automatically  prior  to  the 
expiration  without  proof  of  forfeiture  if 
the  licensee  fails  to  provide  a 
replacement  acceptable  to  the 
Commission  withing  30  days  after 
receipt  of  notification  or  cancellation. 

(ii)  The  surety  method  or  insurance 
must  be  payable  to  a  trust  established 
for  decomissioning  costs.  The  trustee 
and  trust  must  be  acceptable  to  the 
Commission.  An  acceptable  trustee 


includes  an  appropriate  State  or  Federal 
government  agency  or  an  entity  which 
has  the  authority  to  act  as  a  trustee  and 
whose  trust  operations  are  regulated 
and  examined  by  a  Federal  or  State 
agency. 

(iii)  The  surety  or  insurance  must 
remain  in  effect  until  the  Commission 
has  terminated  the  license. 

(3)  An  external  sinking  fund  in  which 
deposits  are  made  at  least  annually, 
coupled  with  a  surety  method  or 
insurance,  the  value  of  which  may 
decrease  by  the  amount  being 
accumulated  in  the  sinking  fund.  An 
external  sinking  fund  is  a  fund 
establishing  and  maintained  by  setting 
aside  funds  periodically  in  an  account 
segregated  from  licensee  assets  and 
outside  the  licensee's  administrative 
control  in  which  the  total  amount  of 
funds  would  be  sufficient  to  pay 
decommissioning  costs  at  the  time 
termination  of  operation  is  expected.  An 
external  sinking  fund  may  be  in  the  form 
of  a  trust,  escrow  account,  government 
fund,  certificate  of  deposit,  or  deposit  of 
government  securities.  The  surety  or 
insurance  provision  must  be  as  stated  in 
paragraph  (c)(2)  of  this  section. 

(4)  In  the  case  of  Federal,  State,  or 
local  government  licensees,  a  statement 
of  intent  containing  a  cost  estimate  for 
decommissioning,  and  indicating  that 
funds  for  decommissioning  will  be  , 
obtained  when  necessary. 

(5)  In  the  case  of  electric  utility 
licensees,  the  methods  of  S  50.75(e)  (1) 
and  (3)  of  this  chapter. 

(d)  Each  licensee  shall  keep  records  of 
information  important  to  the  safe  and 
effective  decommissioning  of  the  facility 
in  an  identified  location  until  the  license 
is  terminated  by  the  Commission.  If 
records  of  relevant  information  are  kept 
for  other  purposes,  reference  to  these 
records  and  their  locations  may  be  used. 
Information  the  Commission  considers 
important  to  decommissioning  consists 
of— 

(1)  Records  of  spills  or  other  unusual 
occurrences  involving  the  spread  of 
contamination  in  and  around  the 
facihty,  equipment,  or  site.  These 
records  may  be  limited  to  instances 
when  contamination  remains  after  any 
cleanup  procedures  or  when  there  is 
reasonable  likelihood  that  contaminants 
may  have  spread  to  inaccessible  areas 
as  in  the  case  of  possible  seepage  into 
porous  materials  such  as  concrete. 
These  records  must  include  any  known 
information  on  identification  of  involved 
nuclides,  quantities,  forms,  and 
concentrations. 

(2)  As-built  drawings  and 
modifications  of  structures  and 
equipment  in  restricted  areas  where 
radioactive  materials  are  used  and/or 


stored,  and  of  locations  of  possible 
inaccessible  contamination  such  as 
buried  pipes  which  may  be  subject  to 
contamination.  If  required  drawings  are 
referenced,  each  relevant  document 
need  not  be  indexed  individually.  If 
drawings  are  not  available,  the  licensee 
shall  substitute  appropriate  records  of 
available  information  concerning  these 
areas  and  locations. 

(3)  Records  of  the  cost  estimate 
performed  for  the  decommissioning 
funding  plan  or  of  the  amount  certified 
for  decommissioning,  and  records  of  the 
funding  method  used  for  assuring  funds 
if  either  a  funding  plan  or  certification  is 
used. 

S  72.32    Emergency  plaa 

(a)  [Reserved] 

(b)  [Reserved] 

(c)  For  an  ISFSI  that  is  located  on  the 
site  of  a  nuclear  power  reactor  licensed 
for  operation  by  the  Commission,  the 
emergency  plan  required  by  10  CFR 
50.47  shall  be  deemed  to  satisfy  the 
requirements  of  this  section. 

$72.^    Environmental  report 

Each  application  for  an  ISFSI  or  MRS 
license  under  this  part  must  be 
accompanied  by  an  Environmental 
Report  which  meets  the  requirements  of 
Subpart  A  of  Part  51  of  this  chapter. 

Subpart  C— Issuance  and  ConditkMis 
of  License 

§  72.40    Issuance  of  license. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  Commission  will 
issue  a  hcense  under  this  part  upon  a 
determination  that  the  application  for  a 
license  meets  the  standards  and 
requirements  of  the  Act  and  the 
regulations  of  the  Commission,  and  upon 
finding  that: 

(1)  The  applicant's  proposed  ISFSI  or 
MRS  design  complies  with  Subpart  F; 

(2)  The  proposed  site  complies  with 
the  criteria  in  Subpart  E; 

(3)  If  on  the  site  of  a  nuclear  power 
plant  or  other  licensed  activity  or 
facility,  the  proposed  ISFSI  would  not 
pose  an  undue  risk  to  the  safe  operation 
of  such  nuclear  power  plant  or  other 
licensed  activity  or  facility; 

(4)  The  applicant  is  qualified  by 
reason  of  training  and  experience  to 
conduct  the  operation  covered  by  the 
regulations  in  this  part; 

(5)  The  applicant's  proposed  operating 
procedures  to  protect  health  and  to 
minimize  danger  to  life  or  property  are 
adequate; 

(6)  Except  for  DOE,  the  applicant  for 
an  ISFSI  or  MRS  is  financially  qualified 
to  engage  in  the  proposed  activities  in 
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accordance  with  the  regulations  in  this 
part; 

(7)  The  apphcant's  quality  assurance 
plan  complies  with  Subpart  G; 

(8)  The  applicant's  physical  protection 
provisions  comply  with  Subpart  H.  DOE 
has  complied  with  the  safeguards  and 
physical  security  provisions  identified  in 
§  72.24(0): 

(9)  The  applicant's  personnel  training 
program  complies  with  Subpart  I; 

(10)  Except  for  DOE,  the  applicant's 
decommissioning  plan  and  its  financing 
pursuant  to  S  72.30  provide  reasonable 
assurance  that  the  decontamination  and 
decommissioning  of  the  ISFSI  or  MRS  at 
the  end  of  its  useful  life  will  provide 
adequate  protection  to  the  health  and 
safety  of  the  public; 

(11)  The  applicant's  emergency  plan 
complies  with  §  72.32; 

(12)  The  applicable  provisions  of  Part 
170  of  this  chapter  have  been  satisfied; 

(13)  There  is  reasonable  assurance 
that:  (i)  The  activities  authorized  by  the 
license  can  be  conducted  without 
endangering  the  health  and  safety  of  the 
public  and  (ii)  these  activities  will  be 
conducted  in  compliance  with  the 
applicable  regulations  of  this  chapter; 
and 

(14)  The  issuance  of  the  license  will 
not  be  inimical  to  the  common  defense 
and  security. 

(b)  Grounds  for  denial  of  a  license  to 
store  spent  fuel  in  the  proposed  ISFSI  or 
to  store  spent  fuel  and  high-level 
radioactive  waste  in  the  proposed  MRS 
may  be  the  commencement  of 
construction  prior  to  (1)  a  finding  by  the 
Director.  Office  of  Nuclear  Materials 
Safety  and  Safeguards  or  designee  or  (2) 
a  finding  after  a  public  hearing  by  the 
presiding  officer.  Atomic  Safety  and 
Licensing  Board,  Atomic  Safety  and 
Licensing  Appeal  Board,  or  the 
Commission  acting  as  a  collegial  body, 
as  appropriate,  that  the  action  called  for 
is  the  issuance  of  the  proposed  license 
with  any  appropriate  conditions  to 
protect  environmental  values.  This 
finding  is  to  be  made  on  the  basis  of 
information  filed  and  evaluations  made 
pursuant  to  Subpart  A  of  Part  51  of  this 
chapter  or  in  the  case  of  an  MRS  on  the 
basis  of  evaluations  made  pursuant  to 
sections  141(c)  and  (d)  or  148(a)  and  (c) 
of  NWPA  (96  Stat.  2242,  2243,  42  U.S.a 
10161(c).  (d):  101  Stat.  1330-235, 1330- 
236.  42  U.S.C.  10168(a).  (c)).  as 
appropriate,  and  after  weighing  the 
environmental,  economic  technical  and 
other  benefits  against  enviromnental 
costs  and  considering  available 
alternatives. 

(c)  For  facilities  that  have  been 
covered  under  previous  licensing  actions 
including  the  issuance  of  a  construction 
permit  under  Part  50  of  this  chapter,  a 


reevaluation  of  the  site  is  not  required 
except  where  new  information  is 
discovered  which  could  alter  the 
original  site  evaluation  findings.  In  this 
case,  the  site  evaluation  factors 
involved  will  be  reevaluated. 

S  72.42    Duratfon  of  license;  renewal. 

(a)  Each  license  issued  under  this  part 
must  be  for  a  fixed  period  of  time  to  be 
specified  in  the  license.  The  license  term 
for  an  ISFSI  must  not  exceed  20  years 
from  the  date  of  issuance.  The  license 
term  for  an  MRS  must  not  exceed  40 
years  from  the  date  of  issuance. 
Licenses  for  either  type  of  installation 
may  be  renewed  by  the  Conunission  at 
the  expiration  of  the  license  term  upon 
application  by  the  Ucensee  and  pursuant 
to  the  requirements  of  this  rule. 

(b)  Applications  for  renewal  of  a 
license  should  be  filed  in  accordance 
with  the  applicable  provisions  of 
Subpart  B  at  least  two  years  prior  to  the 
expiration  of  the  existing  license. 
Information  contained  in  previous 
applications,  statements,  or  reports  filed 
with  the  Commission  under  the  license 
may  be  incorporated  by  reference: 
Provided,  that  such  references  are  clear 
and  specific. 

(c)  In  any  case  in  which  a  licensee, 
not  less  than  two  years  prior  to 
expiration  of  its  existing  license,  has 
filed  an  application  in  proper  form  for 
renewal  of  a  license,  the  existing  license 
shall  not  expire  until  a  final  decision 
concerning  the  application  for  renewal 
has  been  made  by  the  Commission. 

S  72.44    License  conditions. 

(a)  Each  license  issued  under  this  part 
shall  include  license  conditions.  The 
license  conditions  may  be  derived  from 
the  analyses  and  evaluations  included 
in  the  Safety  Analysis  Report  and 
amendments  thereto  submitted  pursuant 
to  S  72.24.  License  conditions  pertain  to 
design,  construction  and  operation.  The 
Commission  may  also  include  additional 
hcense  conditions  as  it  finds 
appropriate. 

(b)  Each  license  issued  under  this  part 
shall  be  subject  to  the  following 
conditions,  even  if  they  are  not 
explicitly  stated  therein; 

(1)  Neither  the  license  nor  any  right 
thereunder  shall  be  transferred, 
assigned,  or  disposed  of  in  any  manner, 
either  voluntarily  or  involuntarily, 
directly  or  indirectly,  through  transfer  of 
control  of  the  license  to  any  person, 
unless  the  Commission  shall,  after 
securing  full  information,  find  that  the 
transfer  is  in  accordance  with  the 
provisions  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  give  its  consent 
in  writing. 


(2)  The  license  shall  be  subject  to 
revocation,  suspension,  modification,  or 
amendment  in  accordance  with  the 
procedures  provided  by  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
Commission  regulations. 

(3)  Upon  request  of  the  Commission, 
the  licensee  shall,  at  any  time  before 
expiration  of  the  hcense,  submit  written 
statements,  signed  under  oath  or 
affirmation  if  appropriate,  to  enable  the 
Commission  to  determine  whether  or 
not  the  license  should  be  modified, 
suspended,  or  revoked. 

(4)  Prior  to  the  receipt  of  spent  fuel  for 
storage  at  an  ISFSI  or  the  receipt  of 
spent  fuel  and  high-level  radioactive 
waste  for  storage  at  an  MRS,  the 
licensee  shall  have  in  effect  an  NRC- 
approved  program  covering  the  training 
and  certification  of  personnel  that  meets 
the  requirements  of  Subpart  I. 

(5)  The  license  shall  permit  the 
operation  of  the  equipment  and  controls 
that  are  important  to  safety  of  the  ISFSI 
or  the  MRS  only  by  personnel  whom  the 
licensee  has  certified  as  being 
adequately  trained  to  perform  such 
operations,  or  by  uncertified  personnel 
who  are  under  the  direct  visual 
supervision  of  a  certified  individual. 

(6](i)  Each  licensee  shall  notify  the 
appropriate  NRC  Regional 
Administrator,  in  writing,  immediately 
following  the  filing  of  a  voluntary  or 
involuntary  petition  for  bankruptcy 
under  any  Chapter  of  Title  II 
(Bankruptcy)  of  the  United  States  Code 
by  or  against: 

(A)  The  hcensee; 

(B)  An  entity  (as  that  term  is  defined 
in  11  U.S.C.  101(14))  controlling  the 
licensee  or  listing  the  license  or  licensee 
as  property  of  the  estate;  or 

(C)  An  affiliate  (as  that  term  is 
defined  in  11  U.S.C.  101(2))  of  the 
licensee. 

(ii)  This  notification  must  indicate: 

(A)  The  bankruptcy  court  in  which  the 
petition  for  bankruptcy  was  filed;  and 

(B)  The  date  of  the  filing  of  the 
petition. 

(c)  Each  hcense  issued  under  this  part 
must  include  technical  specifications. 
Technical  specifications  must  include 
requirements  in  the  following  categories: 

(1)  Functional  and  operating  limits 
and  monitoring  instruments  and  limiting 
control  settings. 

(i)  Functional  and  operating  limits  for 
an  ISFSI  or  MRS  are  limits  on  fuel  or 
waste  handling  and  storage  conditions 
that  are  found  to  be  necessary  tc  protect 
the  integrity  of  the  stored  fuel  or  waste 
container,  to  protect  employees  against 
occupational  exposures  and  to  guard 
against  the  uncontrolled  release  of 
radioactive  materials;  and 


(ii)  Monitoring  instruments  and 
limiting  control  settings  for  an  ISFSI  or 
MRS  are  those  related  to  fuel  or  waste 
handling  and  storage  conditions  having 
significant  safety  functions. 

(2)  Limiting  conditions.  Limiting 
conditions  are  the  lowest  functional 
capability  or  performance  levels  of 
equipment  required  for  safe  operation. 

(3)  Surveillance  requirements. 
Surveillance  requirements  include: 

(i)  Inspection  and  monitoring  of  spent 
fuel  or  high-level  radioactive  waste  in 
storage; 

(ii)  inspection,  test  and  calibration 
activities  to  ensure  that  the  necessary 
integrity  of  required  systems  and 
components  is  maintained; 

(iii)  confirmation  that  operation  of  the 
ISFSI  or  MRS  is  within  the  required 
fimctional  and  operating  limits;  and 

(iv)  confirmation  that  the  limiting 
conditions  required  for  safe  storage  are 
met. 

(4)  Design  features.  Design  features 
include  items  that  would  have  a 
significant  effect  on  safety  if  altered  or 
modified,  such  as  materials  of 
construction  and  geometric 
arrangements. 

(5)  Administrative  controls. 
Administrative  controls  include  the 
organization  and  management 
procedures,  recordkeeping,  review  and 
audit,  and  reporting  necessary  to  assure 
that  the  operations  involved  in  the 
storage  of  spent  fuel  in  an  ISFSI  and  the 
storage  of  spent  fuel  and  high-level 
radioactive  waste  in  an  MRS  are 
performed  in  a  safe  manner. 

(d)  Each  license  authorizing  the 
receipt,  handling,  and  storage  of  spent 
fuel  or  high-level  radioactive  waste 
under  this  part  must  include  technical 
specifications  that,  in  addition  to  stating 
the  limits  on  the  release  of  radioactive 
materials  for  compliance  with  limits  of 
Part  20  of  this  chapter  and  the  "as  low 
as  is  reasonably  achievable"  objectives 
for  effluents,  require  that: 

(1)  Operating  procedures  for  control  of 
effluents  be  established  and  followed, 
and  equipment  in  the  radioactive  waste 
treatment  systems  be  maintained  and 
used,  to  meet  the  requirements  of 

§  72.104; 

(2)  An  environmental  monitoring 
program  be  established  to  ensure 
compliance  with  the  technical 
specifications  for  effluents;  and 

(3)  An  annual  report  be  submitted  to 
the  appropriate  regional  office  specified 
in  Appendix  A  of  Part  73  of  this  chapter, 
with  a  copy  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  within  60  days 
after  January  1  of  each  year,  specifying 
the  quantity  of  each  of  the  principal 


radionuclides  released  to  the 
environment  in  liquid  and  in  gaseous 
effluents  during  the  previous  12  months 
of  operation  and  such  other  information 
as  may  be  required  by  the  Commission 
to  estimate  maximum  potential  radiation 
dose  commitment  to  the  public  resulting 
from  effluent  releases.  On  the  basis  of 
this  report  and  any  additional 
information  the  Commission  may  obtain 
from  the  licensee  or  others,  the 
Commission  may  from  time  to  time 
require  the  Ucensee  to  take  such  action 
as  the  Commission  deems  appropriate. 

(e)  The  licensee  shall  make  no  change 
that  would  decrease  the  effectiveness  of 
the  physical  security  plan  prepared 
pursuant  to  S  72.180  without  the  prior 
approval  of  the  Commission.  A  licensee 
desiring  to  make  such  a  change  shall 
submit  an  appUcation  for  an  amendment 
to  the  license  pursuant  to  S  72.56.  A 
licensee  may  make  changes  to  the 
physical  security  plan  without  prior 
Conunission  approval,  provided  that 
such  changes  do  not  decrease  the 
effectiveness  of  the  plan.  The  licensee 
shall  furnish  to  the  Commission  a  report 
containing  a  description  of  each  change 
within  two  months  after  the  change  is 
made,  and  shall  maintain  records  of 
changes  to  the  plan  made  without  prior 
Commission  approval  for  a  period  of  3 
years  from  the  date  of  the  change. 

(f)  A  licensee  shall  follow  and 
maintain  in  effect  an  emergency  plan 
that  is  approved  by  the  Commission. 
The  licensee  may  make  changes  to  the 
approved  plan  without  Commission 
approval  only  if  such  changes  do  not 
decrease  the  effectiveness  of  the  plan. 
Within  six  months  after  any  change  is 
made,  the  licensee  shall  submit  a  report 
containing  a  description  of  any  changes 
made  in  the  plan  to  the  appropriate  NRC 
Regional  Office  specified  in  Appendix  A 
to  Part  73  of  this  chapter  with  a  copy  to 
the  Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Proposed  changes  that 
decrease  the  effectiveness  of  the 
approved  emergency  plan  must  not  be 
implemented  unless  the  licensee  has 
received  prior  approval  of  such  changes 
from  the  Commission. 

(g)  A  license  issued  to  DOE  under  this 
part  for  an  MRS  authorized  by  section 
142(b)  of  NWPA  (101  Stat  1330-232, 42 
U.S.C.  10162(b))  must  include  the 
following  conditions: 

(1)  Construction  of  the  MRS  may  not 
begin  until  the  Commission  has 
authorized  the  construction  of  a 
repository  under  section  114(d)  of 
NWPA  (96  Stat.  2215,  as  amended  by 
101  Stat.  1330-230.  42  U.S.C.  10134(d)) 
and  Part  60  of  this  chapter; 


(2)  Construcfion  of  the  MRS  or 
acceptance  of  spent  nuclear  fuel  or  high- 
level  radioactive  waste  at  the  MRS  is 
prohibited  during  such  time  as  the 
repository  license  is  revoked  by  the 
Commission  or  construction  of  the 
repository  ceases; 

(3)  The  quantity  of  spent  nuclear  fuel 
or  high-level  radioactive  waste  at  the 
site  of  the  MRS  at  any  one  time  may  not 
exceed  10,000  metric  tons  of  heavy 
metal  until  a  repository  authorized 
under  NWPA  and  Part  60  of  this  chapter 
first  accepts  spent  nuclear  fuel  or 
solidified  high-level  radioactive  waste; 
and 

(4)  The  quantity  of  spent  nuclear  fuel 
or  high-level  radioactive  waste  at  the 
site  of  the  MRS  at  any  one  time  may  not 
exceed  15,000  metric  tons  of  heavy 
metal. 

872^    Put>Uc hMfinot. 

(a)  In  connection  with  each 
application  for  a  license  under  this  part 
the  Commission  shall  issue  or  cause  to 
be  issued  a  notice  of  proposed  action 
and  opportunity  for  hearing  in 
accordance  wiUi  S  2.105  or  i  2.1107  of 
this  chapter,  as  appropriate,  or,  if  the 
Commission  finds  that  a  hearing  is 
required  in  the  public  interest  a  notice 
of  hearing  in  accordance  with  S  2.104  of 
this  chapter. 

(b)(1)  In  connection  with  each 
application  for  an  amendment  to  a 
license  under  this  part  the  Commission 
shall,  except  as  provided  in  paragraph 
(b)(2)  of  this  section,  issue  or  cause  to  be 
issued  a  notice  of  proposed  action  and 
opportunity  for  hearing  in  accordance 
with  S  2.105  or  S  2.1107  of  this  chapter, 
as  appropriate,  or,  if  the  Commission 
finds  that  a  hearing  is  required  in  the 
public  interest  a  notice  of  hearing  in 
accordance  with  {  2.104  of  this  chapter. 

(2)  The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  or  the 
Director's  designee  may  dispense  with  a 
notice  of  proposed  action  and 
opportunity  for  hearing  or  a  notice  of 
hearing  and  take  immediate  action  on 
an  amendment  to  a  Ucense  issued  under 
this  part  upon  a  determination  that  the 
amendment  does  not  present  a  genuine 
issue  as  to  whether  the  health  and 
safety  of  the  public  will  be  significantly 
affected.  After  taking  the  action,  the 
Director  or  the  Director's  designee  shall 
promptly  pubUsh  a  notice  in  the  Federal 
Register  of  the  action  taken  and  of  the 
right  of  interested  persons  to  request  a 
hearing  on  whether  the  action  should  be 
rescinded  or  modified.  If  the  action 
taken  amends  an  MRS  license,  the 
Director  or  the  Director's  designee  shall 
also  inform  the  appropriate  State  and 
local  officials. 
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(c)  The  notice  of  proposed  action  and 
opportunity  for  hearing  or  the  notice  of 
hearing  may  be  included  in  the  notice  of 
docketing  required  to  be  published  by 

§  72.16  of  this  part. 

(d)  If  no  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed 
within  the  time  prescribed  in  the  notice 
of  proposed  action  and  opportunity  for 
hearing,  the  Director.  Office  of  Nuclear 
Material  Safety  and  Safeguards  or  the 
Director's  designee  may  take  the 
proposed  action,  and  thereafter  shall 
promptly  inform  the  appropriate  State 
and  local  officials  and  pubhsh  a  notice 
in  the  Federal  Register  of  the  action 
taken.  In  accordance  with  S  2.764(c)  of 
this  chapter,  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards 
shall  not  issue  an  initial  license  for  the 
construction  and  operation  of  an  ISFSI 
or  an  MRS  until  expressly  authorized  to 
do  so  by  the  Commission. 

§  72.48    Changes,  tests,  and  experiments. 

(a)(1)  The  holder  of  a  license  issued 
under  this  part  may: 

(i)  Make  changs  in  the  ISFSI  or  MRS 
described  in  the  Safety  Analysis  Report, 

(ii)  Make  changes  in  the  procedures 
described  in  the  Safety  Analysis  Report, 
or 

(iii)  Conduct  tests  or  experiments  not 
described  in  the  Safety  Analysis  Report, 
without  prior  Commission  approval, 
unless  the  proposed  change,  test  or 
experiment  involves  a  change  in  the 
license  conditions  incorporated  in  the 
license,  an  unreviewed  safety  question, 
a  significant  increase  in  occupational 
expo8iu«  or  a  significant  unreviewed 
enviromental  impact. 

(2)  A  proposed  change,  test,  or 
experiment  shall  be  deemed  to  involve 
an  uiueviewed  safety  question — 

(i)  If  the  probability  of  occurrence  or 
the  consequences  of  an  accident  or 
malfunction  of  equipment  important  to 
safety  previously  evaluated  in  the 
Safety  Analysis  Report  may  be 
increased; 

(ii)  If  a  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  Safety 
Analysis  Report  may  be  created;  or 

(iii)  If  the  margin  of  safety  as  defined 
in  the  basis  for  any  technical 
specification  is  reduced. 

(b)(1)  The  licensee  shall  maintain 
records  of  changes  in  the  ISFSI  or  MRS 
and  of  changes  in  procedures  made 
pursuant  to  this  section  if  these  changes 
constitute  changes  in  the  ISFSI  or  MRS 
or  procedures  described  in  the  Safety 
Analysis  Report.  The  licensee  shall  also 
maintain  records  of  tests  and 
experiments  carried  out  pursuant  to 
paragraph  (a)  of  this  section.  These 
records  must  include  a  written  safety 


evaluation  that  provides  the  bases  for 
the  determination  that  the  change,  test, 
or  experiment  does  not  involve  an 
unreviewed  safety  question.  The  records 
of  changes  in  the  ISFSI  or  MRS  and  of 
changes  in  procedures  and  records  of 
tests  must  be  maintained  until  the 
Commission  terminates  the  hcense. 

(2)  Annually,  or  at  such  shorter 
interval  as  may  be  specified  in  the 
license,  the  licensee  shall  furnish  to  the 
appropriate  regional  office,  specified  in 
Appendix  A  of  Part  73  of  this  chapter, 
with  a  copy  to  the  Director.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  a  report 
containing  a  brief  description  of 
changes,  tests,  and  experiments  made 
under  paragraph  (a)  of  the  section, 
including  a  summary  of  the  safety 
evaluation  of  each.  Any  report 
submitted  by  a  licensee  pursuant  to  this 
paragraph  will  be  made  a  part  of  the 
public  record  pertaining  to  this  license. 

(c)  The  holder  of  a  license  issued 
under  this  part  who  desires — 

(1)  To  make  changes  in  the  ISFSI  or 
MRS  or  the  procedures  as  described  in 
the  Safety  Analysis  Report,  or  to 
conduct  tests  or  experiments  not 
described  in  the  Safety  Analysis  Report, 
that  involve  an  unreviewed  safety 
question,  a  significant  increase  in 
occupational  exposure,  or  significant 
unreviewed  environmental  impact,  or 

(2)  To  change  the  license  conditions 
shall  submit  an  application  for 
amendment  of  the  hcense,  pursuant  to 
5  72.56. 

S  72.50    Transfer  of  Ncens*. 

(a)  No  license  or  any  part  included  in 
a  license  issued  under  this  part  for  an 
ISFSI  or  MRS  shall  be  transferred, 
assigned,  or  in  any  manner  disposed  of, 
either  voluntarily  or  involuntarily, 
directly  or  indirectly,  through  transfer  of 
control  of  the  license  to  any  person, 
unless  the  Commission  gives  its  consent 
in  writing. 

{b)(l)  An  application  for  transfer  of  a 
license  must  include  as  much  of  the 
information  described  in  §5  72.22  and 
72.28  with  respect  to  the  identity  and  the 
technical  and  financial  qualiHcations  of 
the  proposed  transferee  as  would  be 
required  by  those  sections  if  the 
application  were  for  an  initial  license. 
The  application  must  also  include  a 
statement  of  the  purposes  for  which  the 
transfer  of  the  license  is  requested  and 
the  nature  of  the  transaction 
necessitating  or  making  desirable  the 
transfer  of  the  license. 

(2)  The  Commission  may  require  any 
person  who  submits  an  application  for 
the  transfer  of  a  license  pursuant  to  the 
provisions  of  this  section  to  file  a 


written  consent  from  the  existing 
licensee,  or  a  certified  copy  of  an  order 
or  judgment  of  a  court  of  competent 
jurisdiction,  attesting  to  the  person's 
right — subject  to  the  licensing 
requirements  of  the  Act  and  these 
regulations — to  possession  of  the 
radioactive  materials  and  the  storage 
installation  involved. 

(c)  After  appropriate  notice  to 
interested  persons,  including  the 
existing  licensee,  and  observance  of 
such  procedures  as  may  be  required  by 
the  Act  or  regulations  or  orders  of  the 
Commission,  the  Commission  will 
approve  an  application  for  the  transfer 
of  a  license,  if  the  Commission 
determines  that: 

(1)  The  proposed  transferee  is 
qualified  to  be  the  holder  of  the  license; 
and 

(2)  Transfer  of  the  license  is 
consistent  with  applicable  provisions  of 
the  law,  and  the  regulations  and  orders 
issued  by  the  Commission. 

§  72.52    Credttor  regulations. 

(a)  This  section  does  not  apply  to  an 
ISFSI  or  MRS  constructed  and  operated 
by  DOE. 

(b)  Pursuant  to  section  184  of  the  Act, 
the  Commission  consents,  without 
individual  application,  to  the  creation  of 
any  mortgage,  pledge,  or  other  lien  on 
special  nuclear  material  contained  in 
spent  fuel  not  owned  by  the  United 
States  that  is  the  subject  of  a  license  or 
on  any  interest  in  special  nuclear 
material  in  spent  fuel;  Provided: 

(1)  That  the  rights  of  any  creditor  so 
secured  may  be  exercised  only  in 
compliance  with  and  subject  to  the  same 
requirements  and  restrictions  as  would 
apply  to  the  licensee  pursuant  to  the 
provisions  of  the  license,  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
regulations  issued  by  the  Commission 
pursuant  to  said  Act;  and 

(2)  That  no  creditor  so  secured  may 
take  possession  of  the  spent  fuel 
pursuant  to  the  provisions  of  this  section 
prior  to  either  the  issuance  of  a  license 
from  the  Commission  authorizing 
possession  or  the  transfer  of  the  license. 

(c)  Any  creditor  so  secured  may  apply 
for  transfer  of  the  license  covering  spent 
fuel  by  filing  an  application  for  transfer 
of  the  license  pursuant  to  §  72.50(b).  The 
Commission  will  act  upon  the 
application  pursuant  to  S  72.50(c). 

(d)  Nothing  contained  in  this 
regulation  shall  be  deemed  to  affect  the 
means  of  acquiring,  or  the  priority  of, 
any  tax  lien  or  other  lien  provided  by 
law. 

(e)  As  used  in  this  section,  "creditor" 
includes,  without  implied  limitation,  ti.e 
trustee  under  any  mortgage,  pledge,  or 


lien  on  spent  fuel  in  storage  made  to 
secure  any  creditor;  any  trustee  or 
receiver  of  spent  fuel  appointed  by  a 
court  of  competent  jurisdiction  in  any 
action  brought  for  fhe  benefit  of  any 
creditor  secured  by  such  mortgage, 
pledge,  or  lien;  any  purchaser  of  the 
spent  fuel  at  the  sale  thereof  upon 
foreclosure  of  the  mortgage,  pledge,  or 
lien  or  upon  exercise  of  any  power  of 
sale  contained  therein;  or  any  assignee 
of  any  such  purchaser. 

§  72.54    AppUcatton  for  termination  of 
license. 

(a)  Any  liceDsee  may  apply  to  the 
CommiBsioQ  for  authority  to  surrender  a 
license  voluntarily  aiod  to  decommisgion 
the  ISfSIor  MRS.  This  application  must 
be  made  within  two  years  following 
permanent  cessation  of  operations,  and 
in  no  case  later  than  one  year  prior  to 
expiration  of  the  license.  Each 
application  for  termination  of  license 
must  be  accompanied,  or  preceded,  by  a 
proposed  final  decommissioning  plan. 

(b)  The  proposed  final 
decommissioning  plan  must  include — 

(1)  The  choice  of  the  alternative  for 
decommissioning  with  a  description  of 
activities  involved.  An  alternative  is 
acceptable  if  it  provides  for  completion 
of  decommissioning  without  significant 
delay.  Consideration  will  be  ^iven  to  an 
alternative  which  provides  for  delayed 
completion  of  decommissioning  only 
when  necessary  to  protect  the  public 
health  and  safety.  Factors  to  be 
considered  in  evaluating  an  alternative 
which  provides  for  delayed  completion 
of  decommissioning  include 
unavailability  of  waste  disposal 
capacity  and  other  s.ite  specific  factors 
affecting  the  licensee's  capability  to 
carry  out  decommissioning  safely, 
including  presence  of  other  nuclear 
facilities  at  the  site. 

(2)  A  description  of  controls  and  limits 
on  procedures  and  equipment  to  protect 
occupational  and  public  health  and 
safety; 

(3)  A  description  of  the  planned  final 
radiation  survey:  and 

(4)  An  updated  detailed  cost  estimate 
for  the  chosen  alternative  for 
decommissioning,  comparison  of  that 
estimate  with  present  funds  set  aside  for 
decommissioning,  and  plan  for  assuring 
the  availability  of  adequate  funds  for 
completion  of  decommissioning 
including  means  for  adjusting  cost 
estimates  and  associated  funding  levels 
over  any  storage  or  surveillance  period. 

(5)  A  description  of  technical 
specifications  and  quality  assurance 
provisions  in  place  during 
decommissioning. 

(c)  For  final  decommis.s.ioning  plans  in 
which  the  major  dismantlement 


activities  are  delayed  by  first  placing 
the  ISFSl  or  MRS  in  storage,  planning 
for  these  delayed  activities  may  be  less 
detailed.  Updated  detailed  plans  must 
be  submitted  and  approved  prior  to  the 
start  of  such  activities. 

(d]  If  the  final  decommissioning  plan 
demonstrates  that  the  decommissioning 
will  be  performed  in  accordance  with 
the  regulations  in  this  chapter  and  will 
not  be  inimical  to  the  common  defense 
and  security  or  to  the  beallh^and  safety 
of  the  public,  and  after  notice  to 
interested  persons,  the  Commission  will 
approve  the  plan  subject  to  such 
conditions  and  limitations  as  if  deems 
appropriate  and  necessary  and  issue  an 
order  authorizing  the  decommissioning. 

(e)  The  Commission  will  terminate  the 
license  if  it  determines  that — 

(1)  The  decommissioning  has  been 
performed  in  accordance  with  the 
approved  final  decommissioning  plan 
and  the  order  authorizing 
decommissioning;  and 

(2)  The  terminal  radiation  survey  and 
associated  documentation  demonstrates 
that  the  ISFSI  or  MRS  and  site  are 
suitable  for  release  for  unrestricted  use. 

§  72.56    Application  for  amendment  of 
license. 

Whenever  a  holder  of  a  license 
desires  to  amend  the  license,  an 
application  for  an  amendment  shall  be 
filed  with  the  Commission  fully 
describing  the  changes  desired  and  the 
reasons  for  such  changes,  and  following 
as  far  as  applicable  the  form  prescribed 
for  original  applications. 

§  72.58    Issuance  of  amendment 

In  determining  whether  an 
amendment  to  a  license  will  be  issued  to 
the  applicant,  the  Commission  will  be 
guided  by  the  considerations  that  govern 
the  issuance  of  initial  licenses. 

§  72.60    Modification,  revocation,  and 
suspension  of  license. 

(a)  The  terms  and  conditions  of  all 
licenses  are  subject  to  amendment, 
revision,  or  modification  by  reason  of 
amendments  to  the  Atomic  Energy  Act 
of  1954,  as  amended,  or  by  reason  or 
rules,  regulations,  or  orders  issued  in 
accordance  with  the  Act  or  any 
amendments  thereto. 

(b)  Any  license  may  be  modified, 
revoked,  or  suspended  in  whole  or  in 
part  for  any  of  the  following: 

(1)  Any  material  false  statement  in  the 
application  or  in  any  statement  of  fact 
required  under  section  182  of  the  Act; 

(2)  Conditions  revealed  by  the 
application  or  statement  of  fact  or  any 
report,  record,  inspection  or  other  means 
which  would  warrant  the  Commission  to 


refuse  to  grant  a  license  on  an  original 
application; 

(3)  Failure  to  operate  an  ISFSI  or  MRS 
in  accordance  with  the  terms  of  the 
license; 

(4)  Violation  of,  or  failure  to  observe, 
any  of  the  terms  and  conditions  of  the 
Act,  or  of  any  applicable  regulation, 
license,  or  order  of  the  Commission. 

(c)  Upon  revocation  of  a  license,  the 
Commission  may  immediately  cause  the 
retaking  of  possession  of  all  special 
nuclear  material  contained  in  spent  fuel 
held  by  the  licensee.  In  cases  found  by 
the  Commission  to  be  of  extreme 
importance  to  the  national  defense  and 
secority  or  to  \he  healtk  and  safety  of 
the  public  the  Carnmissioa  prioi  to 
following  any  of  the  procedures 
provided  under  sections  551-558  of  Title 
5  of  the  United  States  Code,  may  cause 
the  taking  of  possession  of  any  special 
nuclear  material  contained  in  spent  fuel 
held  by  the  licensee. 

§72.62    Backfitting. 

(a)  As  used  in  this  section, 
"backfitting"  means  the  addition, 
elimination,  or  modification,  after  the 
Ucense  has  been  issued,  of: 

(1)  Structures,  systems,  or  components 
of  an  ISFSI  or  MRS,  or 

(2)  Procedures  or  organization 
required  to  operate  an  ISFSI  or  MRS. 

(b)  The  Commission  will  require 
backfitting  of  an  ISFSI  or  MRS  if  it  finds 
that  such  action  is  necessary  to  assure 
adequate  protection  to  occupational  or 
public  health  and  safety,  or  to  bring  the 
ISFSI  or  MRS  into  compliance  with  a 
license  or  the  rules  or  orders  of  the 
Commission,  or  into  conformance  with 
written  commitments  by  a  licensee. 

(c)  The  Commission  may  require  the 
backfitting  of  an  ISFSI  or  MRS  if  it  finds: 

[1]  That  there  is  a  substantial  increase 
in  the  overall  protection  of  the 
occupational  or  public  health  and  safety 
to  be  derived  from  the  backfit,  and 

(2)  That  the  direct  and  indirect  costs 
of  implementation  for  that  ISFSI  or  MRS 
are  justified  in  view  of  this  increased 
protection. 

(d)  The  Commission  may  at  any  time 
require  a  holder  of  a  license  to  submit 
such  information  concerning  the 
backfitting  or  the  proposed  backfitting 
of  an  ISFSI  or  MRS  as  it  deems 
appropriate. 

Subpart  D— Records,  Reports, 
Inspections,  and  Enforcement 

§  72.70    Safety  analysis  report  updating. 

(a)  The  design,  description  of  planned 
operations,  and  other  information 
submitted  in  the  Safety  Analysis  Report 
shall  be  updated  by  the  licensee  and 
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submitted  to  the  Commission  at  least 
once  every  six  months  after  issuance  of 
the  license  during  final  design  and 
construction,  until  preoperational  testing 
is  completed,  with  final  Safety  Analysis 
Report  completion  and  submittal  to  the 
Commission  at  least  90  days  prior  to  the 
planned  receipt  of  spent  fuel  or  high- 
level  radioactive  waste.  The  final 
submittal  must  include  a  Rnal  analysis 
and  evaluation  of  the  design  and 
performance  of  structures,  systems,  and 
components  that  are  important  to  safety 
taking  into  account  any  pertinent 
information  developed  since  the 
submittal  of  the  license  application. 

(b)  After  the  first  receipt  of  spent  fuel 
or  high-level  radioactive  waste  for 
storage,  the  Safety  Analysis  Report  must 
be  updated  annually  and  submitted  to 
the  Commission  by  the  licensee.  This 
submittal  must  include  the  following: 

(1)  New  or  revised  information 
relating  to  applicable  site  evaluation 
factors,  including  the  results  of 
environmental  monitoring  programs. 

(2)  A  description  and  analysis  of 
changes  in  the  structures,  systems,  and 
components  of  the  ISFSI  or  MRS,  with 
emphasis  upon: 

(i)  Performance  requirements, 
[ii]  The  bases,  with  technical 

justification  therefor  upon  which  such 

requirements  have  been  established. 

and 
(iii)  Evaluations  showing  that  safety 

functions  will  be  accomplished. 

(3)  An  analysis  of  the  significance  of 
any  changes  to  codes,  standards, 
regulations,  or  regulatory  guides  which 
the  licensee  has  committed  to  meeting 
the  requirements  of  which  are 
applicable  to  the  design,  construction,  or 
operaUon  of  the  ISFSI  or  MRS. 

§  72.72    Material  iMlance.  inventory,  and 
records  requirements  tor  stored  materials. 

(a)  Each  licensee  shall  keep  records 
showing  the  receipt,  inventory 
(including  location],  disposal, 
acquisition,  and  transfer  of  all  spent  fuel 
and  high-level  radioactive  waste  in 
storage.  The  records  must  include  as  a 
minimum  the  name  of  shipper  of  the 
material  to  the  ISFSI  or  MRS,  the 
estimated  quantity  of  radioactive 
material  per  item  (including  special 
nuclear  material  in  spent  fuel),  item 
identification  and  seal  number,  storage 
location,  onsite  movements  of  each  fuel 
assembly  or  storage  canister,  and 
ultimate  disposal.  These  records  for 
spent  fuel  at  an  ISFSI  or  for  spent  fuel 
and  high-level  radioactive  waste  at  an 
MRS  must  be  retained  for  as  long  as  the 
material  is  stored  and  for  a  period  of 
five  years  after  the  material  is  disposed 
of  or  transferred  out  of  the  ISFSI  or 
MRS. 


(b)  Each  licensee  shall  conduct  a 
physical  inventory  of  all  spent  fuel  and 
high-level  radioactive  waste  in  storage 
at  intervals  not  to  exceed  12  months 
unless  otherwise  directed  by  the 
Commission.  The  licensee  shall  retain  a 
copy  of  the  current  inventory  as  a  record 
until  the  Commission  terminates  the 
license. 

(c)  Each  licensee  shall  establish, 
maintain,  and  follow  written  material 
control  and  accounting  procedures  that 
are  sufficient  to  enable  the  licensee  to 
account  for  material  in  storage.  The 
licensee  shall  retain  a  copy  of  the 
current  material  control  and  accounting 
procedures  until  the  Commission 
terminates  the  license. 

(d)  Records  of  spent  fuel  and  high- 
level  radioactive  waste  in  storage  must 
be  kept  in  duplicate.  The  duplicate  set  of 
records  must  be  kept  at  a  separate 
location  sufficiently  remote  from  the 
original  records  that  a  single  event 
would  not  destroy  both  sets  of  records. 
Records  of  spent  fuel  transferred  out  of 
an  ISFSI  or  of  spent  fuel  or  high-level 
radioactive  waste  transferred  out  of  an 
MRS  must  be  preserved  for  a  period  of 
five  years  after  the  date  of  transfer. 

§  72.74    Reports  of  sccidental  criticality  or 
loss  of  special  nuclear  materiaL 

(a)  Each  licensee  shall  notify  the  NRC 
Operations  Center  '  within  one  hoiur  of 
discovery  of  accidental  criticality  or  any 
loss  of  special  nuclear  material. 

(b)  This  notification  must  be  made  to 
the  NRC  Operations  Center  via  the 
Emergency  Notification  System  if  the 
licensee  is  party  to  that  system.  If  the 
Emergency  Notification  System  is 
inoperative  or  unavailable,  the  licensee 
shall  make  the  required  notification  via 
commercial  telephonic  service  or  any 
other  dedicated  telephonic  system  or 
any  other  method  that  will  ensure  that  a 
report  is  received  by  the  NRC 
Operations  Center  within  one  hour.  The 
exemption  of  §  73.21(g)(3)  of  this  chapter 
apphes  to  all  telephonic  reports  required 
by  this  section. 

(c)  Reports  required  under  §  73.71  of 
this  chapter  need  not  be  duplicated 
under  the  requirements  of  this  section. 

9  72.76    Material  status  reports. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  licensee  shall 
complete  and  submit  to  the  Commission 
(on  DOE/NRC  Form-742,  Material 
Balance  Report)  material  status  reports 
in  accordance  with  the  printed 
instructions  for  completing  the  form. 
These  reports  must  provide  information 
concerning  the  special  nuclear  material 


'  Commercial  telephone  number  of  the  NRC 
Operations  Center  is  (301)951-0550. 


contained  in  the  spent  fuel  possessed, 
received,  transferred,  disposed  of,  or 
lost  by  the  licensee.  Material  status 
reports  must  be  made  as  of  March  31 
and  September  30  of  each  year  and  filed 
within  30  days  after  the  end  of  the 
period  covered  by  the  report.  The 
Commission  may,  when  good  cause  is 
shown,  permit  a  licensee  to  submit 
material  status  reports  at  other  times, 
(b)  Any  licensee  who  is  required  to 
submit  routine  material  status  reports 
pursuant  to  9  75.35  of  this  chapter 
(pertaining  to  implementation  of  the  US/ 
IAEA  Safeguards  Agreement)  shall 
prepare  and  submit  such  reports  only  as 
provided  in  that  section  instead  of  as 
provided  in  paragraph  (a)  of  this  section. 

9  72.78    Nuclear  material  transfer  reports. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  whenever  the  licensee 
transfers  or  receives  spent  fuel,  the 
licensee  shall  complete  and  distribute  a 
Nuclear  Material  Transaction  Report  on 
DOE/NRC  Form-741  in  accordance  with 
printed  instructions  for  completing  the 
form.  Each  ISFSI  licensee  who  receives 
spent  fuel  from  a  foreign  source  shall 
complete  both  the  supplier's  and 
receiver's  portion  of  DOE/NRC  Form- 
741,  verify  the  identity  of  the  spent  fuel, 
and  indicate  the  results  on  the  receiver's 
portion  of  the  form. 

(b)  Any  licensee  who  is  required  to 
submit  inventory  change  reports  on 
DOE/NRC  Form-741  pursuant  to  §  75.34 
of  this  chapter  (pertaining  to 
implementation  of  the  US/IAEA 
Safeguards  Agreement)  shall  prepare 
and  submit  such  reports  only  as 
provided  in  that  section  instead  of  as 
provided  in  paragraph  (a)  of  this  section. 

9  72.80    Other  records  and  reports. 

(a)  Each  licensee  shall  maintain  any 
records  and  make  any  reports  that  may 
be  required  by  the  conditions  of  the 
license  or  by  the  rules,  regulations,  and 
orders  of  the  Commission  in  effectuating 
the  purposes  of  the  Act. 

(b)  Each  licensee  shall  furnish  a  copy 
of  its  annual  financial  report,  including 
the  certified  financial  statements,  to  the 
Commission. 

(c)  Records  that  are  required  by  the 
regulations  in  this  part  or  by  the  license 
conditions  must  be  maintained  for  the 
period  specified  by  the  appropriate 
regulation  or  license  condition.  If  a 
retention  period  is  not  otherwise 
specified,  the  above  records  must  be 
maintained  until  the  Commission 
terminates  the  license. 

(d)  Any  record  that  must  be 
maintained  pursuant  to  this  part  may  be 
either  the  original  or  a  reproduced  copy 
by  any  state  of  the  art  method  provided 
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that  any  reproduced  copy  is  duly 
authenticated  by  authorized  personnel 
and  is  capable  of  producing  a  clear  and 
legible  copy  after  storage  for  the  period 
specified  by  Commission  regulations. 

§  72.82    Inspections  and  tests. 

(a)  Each  licensee  under  this  part  shall 
permit  inspection  by  duly  authorized 
representatives  of  the  Commission  of  its 
records,  premises,  and  activities  and  of 
spent  fuel  or  high-level  radioactive 
waste  in  its  possession  related  to  the 
specific  license  as  may  be  necessary  to 
effectuate  the  purposes  of  the  Act, 
including  section  105  of  the  Act. 

[b]  Each  licensee  under  this  part  shall 
make  available  to  the  Commission  for 
inspection,  upon  reasonable  notice, 
records  kept  by  the  licensee  pertaining 
to  its  receipt,  possession,  packaging,  or 
transfer  of  spent  fuel  or  high-level 
radioactive  waste. 

(c)(l]  Eaoh  licensee  under  this  part 
shall  upon  requesrt  by  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards  or  the  appropriate  NRC 
Regional  Administrator  provide  rent- 
free  office  space  for  the  exclusive  use  of 
the  Commission  inspection  personnel. 
Heat,  air  conditioning,  light,  electrical 
outlets  and  janitorial  services  shall  be 
furnished  by  each  licensee.  The  office 
shall  be  convenient  to  and  have  full 
access  to  the  installation  and  shaU 
provide  the  inspector  both  visual  and 
acoustic  privacy. 

(2)  For  a  site  with  a  single  storage 
installation  the  space  provided  shall  be 
adequate  to  accommodate  a  full-time 
inspector,  a  part-time  secretary,  and 
transient  NRC  personnel  and  will  be 
generally  commensurate  with  other 
office  facilities  at  the  site.  A  space  of 
250  sq.  ft.,  either  within  the  site's  office 
complex  or  in  an  office  trailer,  or  other 
onsite  space,  is  suggested  as  a  guide.  For 
sites  containing  multiple  facilities, 
additional  space  may  be  requested  to 
accommodate  additional  full-time 
inspectors.  The  office  space  that  is 
provided  shall  be  subject  to  the 
appjtoval  of  the  Dipector,  Office  of 
Nuclear  Material  Safety  and  Safeguards 
or  the  appropriate  NRC  Region^ 
Administrator.  All  furniture,  supplies 
and  Commission  equipment  will  be 
furnished  by  the  Commission. 

(3}  Each  licensee  under  this  part  shall 
afford  any  NRC  resident  inspector 
assigned  to  that  site,  or  other  NRC 
inspectors  identified  by  the  Regional 
Adminisfaaior  as  likely  to  insqiect  the 
installatisB,  immedbate  tutfettered 
acoeas,  eqBivftlent  io  access  provided 
regular  iBbBtfiDoplDjiecs,  following 
proper  identificatiaii  snd  esmpIianQe 
with  mp^icakie  «ccen  contral  measures 


for  security,  radiological  protection,  and 
personal  safety. 

(d)  Each  licensee  shall  perform,  or 
permit  the  Commission  to  perform,  such 
tests  as  the  Commission  deems 
appropriate  or  necessary  for  the 
administrator  of  the  regulations  in  this 
part. 

(e)  A  report  of  the  preoperational  test 
acceptance  criteria  and  test  results  must 
be  submitted  to  the  appropriate 
Regional  Office  specified  in  Appendix  A 
of  Part  73  of  this  chapter  wrth  a  copy  to 
the  Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  at  least  30  days  prior  to  the 
receipt  of  spent  fuel  or  high-level 
radioactive  waste. 

§72.84    Viotations. 

An  injunction  or  other  court  order 
may  be  obtained  prohibiting  any 
violation  of  any  provision  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  or  title 
II  of  the  Energy  Reorganization  Act  of 
1974,  as  amended,  or  any  regulation  or 
order  issued  thereunder.  A  court  order 
may  be  obtained  for  the  payment  of  a 
civil  penalty  imposed  pursuant  to 
section  234  of  the  Atomic  Energy  Act  for 
violation  of  sections  53,  57,  62, 63,  81,  or 
82  of  the  Atomic  Energy  Act.  or  section 
206  of  the  Energy  Reorganization  Act  of 
1974,  or  any  rule,  regulation,  or  order 
issued  thereunder,  or  any  term, 
condition,  or  hmitation  of  any  license 
issued  thereunder,  or  for  any  violation 
for  which  a  license  may  be  revoked 
under  section  186  of  the  Atomic  Energy 
Act.  Any  person  who  willfully  violates 
any  provision  of  the  Atomic  Energy  Act, 
or  any  regulation  or  order  issued 
thereunder,  may  be  guilty  of  a  crime 
and,  upon  conviction,  may  be  punished 
by  fine  or  imprisonment  or  both,  as 
provided  by  law. 

Subpart  E— Siting  Evaiuation  Factors 

§  72.90    General  considerations. 

(a)  Site  characteristics  that  may 
directly  affect  the  safety  or 
environmental  impact  of  the  ISFSI  or 
MRS  must  be  investigated  and  assessed. 

(b)  Proposed  sites  for  the  ISPSI  or 
MRS  must  be  examined  with  respect  to 
the  frequency  and  the  severity  of 
external  natural  and  maninduced  events 
that  could  affect  the  safe  operation  of 
the  ISFSI  or  MRS. 

(c)  Desiign  basis  external  events  must 
be  determined  for  each  combination  of 
proposed  siite  and  proposed  !^SI  or 
MRS  design. 

(d)  Proposed  sites  with  design  basis 
external  events  for  which  adeqnale 
pEoteEtEonxaimot  be  provided  Ihrougk 
ISFSI  ordiffiS  design  shall  be  deemed 


unsuitable  for  the  location  of  the  ISFSI 
or  MRS. 

(e)  Pursuant  to  Subpart  A  of  Part  51  of 
this  chapter  for  each  proposed  site  for 
an  ISFSI  and  pursuant  to  sections  141  or 
148  of  NWPA,  as  appropriate  (96  Stat. 
2241, 101  Stat.  1330-235,  42  U.S.C.  10161, 
10168]  for  each  proposed  site  for  an 
MRS,  the  potential  for  radiological  and 
other  environmental  impacts  on  the 
region  must  be  evaluated  with  due 
consideration  of  the  characteristics  of 
the  population,  including  its  distribution, 
and  of  the  regional  environs,  including 
its  historical  and  esthetic  values. 

(f)  The  faciUty  must  be  sited  so  as  to 
avoid  to  the  extent  possible  the  long- 
term  and  short-term  adverse  impacts 
associated  with  the  occupancy  and 
modification  of  floodplains. 

§  72.92    Design  basis  external  natural 
events. 

(a)  Natural  phenomena  that  may  exist 
or  that  can  occur  in  the  region  of  a 
proposed  site  must  be  identified  and 
assessed  according  to  their  potential 
effects  on  the  safe  operation  of  the  ISFSI 
or  MRS.  The  important  natural 
phenomena  that  affect  the  ISFSI  or  MRS 
design  must  be  identified. 

(b)  Records  of  the  occurrence  and 
severity  of  those  important  natural 
phenomena  must  be  collected  for  the 
region  and  evaluated  for  reliability, 
accuracy,  and  completeness.  The 
applicant  shall  retain  these  records  until 
the  license  is  issued. 

(c)  Appropriate  methods  must  be 
adopted  for  evaluating  the  design  basis 
external  natural  events  based  on  the 
characteristics  of  the  region  and  the 
current  state  of  knowledge  about  such 
events. 

§  72.94    Design  t>asis  external  man- 
induced  events. 

(a)  The  region  must  be  examined  for 
both  past  and  present  man-made 
facilities  and  activities  that  might 
endanger  the  proposed  ISFSI  or  MRS. 
The  important  potential  man-induced 
events  that  affect  the  ISFSI  or  MRS 
design  must  be  identified. 

(b)  Information  concerning  the 
potential  occurrence  and  severity  of 
such  events  must  be  collected  and 
evaluated  for  reliability,  accuracy,  and 
completeness. 

(cj  Appropriate  methods  must  be 
adopted  for  evaluating  the  design  basis 
external  man-induced  events,  based  on 
the  current  state  of  knowledge  about 
such  events. 

§72.96    Sitinfl  UmlMtlHia. 

(a]  An  I^^  which  is  owned  and 
operated  by  DOE  must  net  be  located  at 
any  site  within  which  there  is  a 
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candidate  site  for  a  HLW  repository. 
This  limitation  shall  apply  until  such 
time  as  DOE  decides  that  such 
candidate  site  is  no  longer  a  candidate 
site  under  consideration  for 
development  as  a  HLW  repository. 

(b)  An  MRS  must  not  be  sited  in  any 
State  in  which  there  is  located  any  site 
approved  for  site  characterization  for  a 
HLW  repository.  This  limitation  shall 
apply  until  such  time  as  DOE  decides 
that  the  candidate  site  is  no  longer  a 
candidate  site  under  consideration  for 
development  as  a  repository.  This 
limitation  shall  continue  to  apply  to  any 
site  selected  for  construction  as  a 
repository. 

(c)  If  an  MRS  is  located,  or  is  planned 
to  be  located,  within  50  miles  of  the  flrst 
HLW  repository,  any  Commission 
decision  approving  the  first  HLW 
repository  application  must  limit  the 
quantity  of  spent  fuel  or  high-level 
radioactive  waste  that  may  be  stored. 
This  limitation  shall  prohibit  the  storage 
of  a  quantity  of  spent  fuel  containing  in 
excess  of  70,000  metric  tons  of  heavy 
metal,  or  a  quantity  of  solidined  high- 
level  radioactive  waste  resulting  from 
the  reprocessing  of  such  a  quantity  of 
spent  fuel,  in  both  the  repository  and  the 
MRS  until  such  time  as  a  second 
repository  is  in  operation. 

(d)  An  MRS  authorized  by  section 
142(b)  of  ^fWPA  (101  Stat.  1330-232,  42 
U.S.C.  10162(b))  may  not  be  constructed 
in  the  State  of  Nevada.  The  quantity  of 
spent  nuclear  fuel  or  high-level 
radioactive  waste  that  may  be  stored  at 
an  MRS  authorized  by  section  142(b)  of 
NWPA  shall  be  subject  to  the 
limitations  in  9  72.44(g)  of  this  part 
instead  of  the  limitations  in  paragraph 
(c)  of  this  section. 

§  72.98    Identifying  regions  around  an 
ISFSI  or  MRS  ttto. 

(a)  The  regional  extent  of  external 
phenomena,  man-made  or  natural,  that 
are  used  as  a  basis  for  the  design  of  the 
ISFSI  or  MRS  must  be  identified. 

(b)  The  potential  regional  impact  due 
to  the  construction,  operation  or 
decommissioning  of  the  ISFSI  or  MRS 
must  be  identified.  The  extent  of 
regional  impacts  must  be  determined  on 
the  basis  of  potential  measurable  effects 
on  the  population  or  the  environment 
from  ISFSI  or  MRS  activities. 

(c)  Those  regions  identified  pursuant 
to  paragraphs  (a)  and  (b)  of  this  section 
must  be  investigated  as  appropriate 
with  respect  to: 

(1)  The  present  and  future  character 
and  the  distribution  of  populaHon, 

(2)  Consideration  of  present  and 
projected  future  uses  of  land  and  water 
within  the  region,  and 


(3)  Any  special  characteristics  that 
may  influence  the  potential 
consequences  of  a  release  of  radioactive 
material  during  the  operational  lifetime 
of  the  ISFSI  or  MRS. 

§72.100    Defining  potential  effects  of  tho 
ISFSI  or  MRS  on  the  region. 

(a)  The  proposed  site  must  be 
evaluated  with  respect  to  the  effects  on 
populations  in  the  region  resulting  from 
the  release  of  radioactive  materials 
under  normal  and  accident  conditions 
during  operation  and  decommissioning 
of  the  ISFSI  or  MRS;  in  this  evaluation 
both  usual  and  unusual  regional  and  site 
characteristics  shall  be  taken  into 
account. 

(b)  Each  site  must  be  evaluated  with 
respect  to  the  effects  on  the  regional 
environment  resulting  from  construction, 
operation,  and  decommissioning  for  the 
ISFSI  or  MRS;  in  this  evaluation  both 
usual  and  unusual  regional  and  site 
characteristics  must  be  taken  into 
account. 

§7Z102    Geological  and  seismological 
characteristics. 

(a)(1)  East  of  the  Rocky  Moiuitain 
Front  (east  of  approximately  104*  west 
longitude),  except  in  areas  of  known 
seismic  activity  including  but  not  limited 
to  the  regions  around  New  Madrid,  MO, 
Charleston,  SC,  and  Attica,  NY,  sites 
will  be  acceptable  if  the  results  from 
onsite  foundation  and  geological 
investigation,  literature  review,  and     • 
regional  geological  reconnaissance  show 
no  unstable  geological  characteristics, 
soil  stability  problems,  or  potential  for 
vibratory  ground  motion  at  the  site  in 
excess  of  an  appropriate  response 
spectnun  anchored  at  0.2  g. 

(2)  For  those  sites  that  have  been 
evaluated  under  paragraph  (a)(1)  of  this 
section  that  are  east  of  the  Rocky 
Mountain  Front,  and  that  are  not  in 
areas  of  known  seismic  activity,  a 
standardized  design  earthquake  (DE) 
described  by  an  appropriate  response 
spectrum  anchored  at  0.25  g  may  be 
used.  Alternatively,  a  site-specific  DE 
may  be  determined  by  using  the  criteria 
and  level  of  investigations  required  by 
Appendix  A  of  Part  100  of  this  chapter. 

(b)  West  of  the  Rocky  Mountain  Front 
(west  of  approximately  104°  west 
longitude),  and  in  other  areas  of  known 
potential  seismic  activity,  seismicity  will 
be  evaluated  by  the  techniques  of 
Appendix  A  of  Part  100  of  this  chapter. 
Sites  that  lie  within  the  range  of  strong 
ncdi -field  ground  motion  from  historical 
earthquakes  on  large  capable  faults 
should  be  avoided. 

(c)  Sites  other  than  bedrock  sites  must 
be  evaluated  for  their  liquefaction 


potential  or  other  soil  instability  due  to 
vibratory  ground  motion. 

(d)  Site-specific  investigations  and 
laboratory  analyses  must  show  that  soil 
conditions  are  adequate  for  the 
proposed  foundation  loading. 

(e)  In  an  evaluation  of  alternative 
sites,  those  which  require  a  minimum  of 
engineered  provisions  to  correct  site 
deficiencies  are  preferred.  Sites  with 
unstable  geologic  characteristics  should 
be  avoided. 

(f)  The  design  earthquake  (DE)  for  use 
in  the  design  of  structures  must  be 
determined  as  follows: 

(1)  For  sites  that  have  been  evaluated 
under  the  criteria  of  Appendix  A  of  10 
CFR  Part  100,  the  DE  must  be  equivalent 
to  the  safe  shutdown  earthquake  (SSE) 
for  a  nuclear  power  plant. 

(2)  Regardless  of  the  results  of  the 
investigations  anywhere  in  the 
continental  U.S.,  the  DE  must  have  a 
value  for  the  horizontal  ground  motion 
of  no  less  than  0.10  g  with  the 
appropriate  response  spectrum. 

$72,104    Criteria  for  radioactive  materials 
In  effluents  and  direct  radiation  from  an 
ISFSI  or  MRS. 

(a)  During  normal  operations  and 
anticipated  occurrences,  the  annual 
dose  equivalent  to  any  real  individual 
who  is  located  beyond  the  controlled 
area  must  not  exceed  25  mrem  to  the 
whole  body,  75  mrem  to  the  thyroid  and 
25  mrem  to  any  other  organ  as  a  result 
of  exposure  to: 

(1)  Planned  discharges  of  radioactive 
materials,  radon  and  its  decay  products 
excepted,  to  the  general  environment, 

(2)  Direct  radiation  from  ISFSI  or  MRS 
operations,  and 

(3)  Any  other  radiation  from  uranium 
fuel  cycle  operations  within  the  region. 

(b)  Operational  restrictions  must  be 
established  to  meet  as  low  as  is 
reasonably  achievable  objectives  for 
radioactive  materials  in  effluents  and 
direct  radiation  levels  associated  with 
ISFSI  or  MRS  operations. 

(c)  Operational  limits  must  be 
established  for  radioactive  materials  in 
effluents  and  direct  radiation  levels 
associated  with  ISFSI  or  MRS 
operations  to  meet  the  limits  given  in 
paragraph  (a)  of  this  section. 

§  72.106    Controlled  area  of  an  ISFSI  or 
MRS. 

(a)  For  each  ISFSI  or  MRS  site,  a 
controlled  area  must  be  establishud. 

(b)  Any  individual  located  on  or 
beyond  the  nearest  boundary  of  the 
controlled  area  shall  not  receive  a  dose 
greater  than  5  rem  to  the  whole  body  or 
any  organ  from  any  design  basis 
accident.  The  minimum  distance  from 
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the  spent  fuel  or  high-level  radioactive 
waste  handling  and  storage  facilities  to 
the  nearest  boundary  of  the  controlled 
area  shall  be  at  least  100  meters, 
(c)  The  controlled  area  may  be 
traversed  by  a  highway,  railroad  or 
waterway,  so  long  as  appropriate  and 
effective  arrangements  are  made  to 
control  traffic  and  to  protect  public 
health  and  safety. 

§  72. 1 08    Spent  fuel  or  high-level 
radioactive  waste  transportation. 

The  proposed  ISP'SI  or  MRS  must  be 
evaluated  with  respect  to  the  potential 
impact  on  the  environment  of  the 
transportation  of  spent  fuel  or  high-level 
radioactive  waste  within  the  region. 

Subpart  F— General  Design  Criteria 

§  72. 1 20    General  considerations. 

(a)  Pursuant  to  the  provisions  of 

§  72.24,  an  application  to  store  spent  fuel 
in  an  ISFSI  or  to  store  spent  fuel  or  high- 
level  radioactive  waste  in  an  MRS  must 
include  the  design  criteria  for  the 
proposed  storage  installation.  These 
design  criteria  establish  the  design, 
fabrication,  construction,  testing, 
maintenance  and  performance 
requirements  for  structures,  systems, 
and  components  important  to  safety  as 
defined  in  §  72.3.  The  general  design 
criteria -identified  in  this  subpart 
establish  minimum  requirements  for  the 
design  criteria  for  an  ISFSI  or  MRS.  Any 
omissions  in  these  general  design 
criteria  do  not  relieve  the  applicant  from 
the  requirement  of  providing  the 
necessary  safety  features  in  the  design 
of  the  ISFSI  or  MRS. 

(b)  The  MRS  must  be  designed  to 
store  either  spent  fuel  or  solid  high-level 
radioactive  wastes.  Liquid  high-level 
radioactive  wastes  may  not  be  received 
or  stored  in  an  MRS.  If  the  MRS  is  a 
water-pool  type  facility,  the  solidified 
waste  form  shall  be  a  durable  solid  with 
demonstrable  leach  resistance. 

§  72.122    Overall  requirements. 

(a)  Quality  Standards.  Structures, 
systems,  and  components  important  to 
safety  must  be  designed,  fabricated, 
erected,  and  tested  to  quality  standards 
commensurate  with  the  importance  to 
safety  of  the  function  to  be  performed. 

[b)  Protection  against  environmental 
conditions  and  natural  phenomena.  (1) 
Structures,  systems,  and  components 
important  to  safety  must  be  designed  to 
accommodate  the  effects  of,  and  to  be 
compatible  with,  site  characteristics  and 
environmental  conditions  associated 
with  normal  operation,  maintenance, 
and  testing  of  the  ISFSI  or  MRS  and  to 
withstand  postulated  accidents. 

(2)  Structures,  systems,  and 
components  important  to  safety  must  be 


designed  to  withstand  the  effects  of 
natural  phenomena  such  as 
earthquakes,  tornadoes,  lighting, 
hurricanes,  floods,  tsunami,  and  seiches, 
without  impairing  their  capability  to 
perform  safety  functions.  The  design 
bases  for  these  structures,  systems,  and 
components  must  reflect: 

(i)  Appropriate  consideration  of  the 
most  severe  of  the  natural  phenomena 
reported  for  the  site  and  surrounding 
area,  with  appropriate  margins  to  take 
into  account  the  limitations  of  the  data 
and  the  period  of  time  in  which  the  data 
have  accumulated,  and 

(ii)  Appropriate  combinations  of  the 
effects  of  normal  and  accident 
conditions  and  the  effects  of  natural 
phenomena. 

The  ISFSI  or  MRS  should  also  be 
designed  to  prevent  massive  collapse  of 
building  structures  or  the  dropping  of 
heavy  objects  as  a  result  of  building 
structural  failure  on  the  spent  fuel  or 
high-level  radioactive  waste  or  on  to 
structures,  systems,  and  components 
important  to  safety. 

(3)  Capability  must  be  provided  for 
determining  the  intensity  of  natural 
phenomena  that  may  occur  for 
comparison  with  design  bases  of 
structures,  systems,  and  components 
important  to  safety. 

(4)  If  the  ISFSI  or  MRS  is  located  over 
an  aquifer  which  is  a  major  water 
resource,  measures  must  be  taken  to 
preclude  the  transport  of  radioactive 
materials  to  the  environment  through 
this  potential  pathway. 

(c)  Protection  against  fires  and 
explosions.  Structures,  systems,  and 
components  important  to  safety  must  be 
designed  and  located  so  that  they  can 
continue  to  perform  their  safety 
functions  effectively  under  credible  fire 
and  explosion  exposure  conditions. 
Noncombustible  and  heat-resistant 
materials  must  be  used  wherever 
practical  throughout  the  ISFSI  or  MRS, 
particularly  in  locations  vital  to  the 
control  of  radioactive  materials  and  to 
the  maintenance  of  safety  control 
functions.  Explosion  and  fire  detection, 
alarm,  and  suppression  systems  shall  be 
designed  and  provided  with  sufficient 
capacity  and  capability  to  minimize  the 
adverse  effects  of  fires  and  explosions 
on  structures,  systems,  and  components 
important  to  safety.  The  design  of  the 
ISFSI  or  MRS  must  include  provisions  to 
protect  against  adverse  effects  that 
might  result  from  either  the  operation  or 
the  failure  of  the  fire  suppression 
system. 

(d)  Sharing  of  structures,  systems,  and 
components.  Structures,  systems,  and 
components  important  to  safety  must 
not  be  shared  between  an  ISFSI  or  MRS 


and  other  facilities  unless  it  is  shown 
that  such  sharing  will  not  impair  the 
capability  of  either  facility  to  perform  its 
safety  functions,  including  the  ability  to 
return  to  a  safe  condition  in  the  event  of 
an  accident. 

(e)  Proximity  of  sites.  An  ISFSI  or 
MRS  located  near  other  nuclear 
facilities  must  be  designed  and  operated 
to  ensure  that  the  cumulative  effects  of 
their  combined  operations  will  not 
constitute  an  unreasonable  risk  to  the 
health  and  safety  of  the  public. 

(f)  Testing  and  maintenance  of 
systems  and  components.  Systems  and 
components  that  are  important  to  safety 
must  be  designed  to  permit  inspection, 
maintenance,  and  testing. 

(g)  Emergency  capability.  Structures, 
systems,  and  components  important  to 
safety  must  be  designed  for 
emergencies.  The  design  must  provide 
for  accessibility  to  the  equipment  of 
onsite  and  available  offsite  emergency 
facilities  and  services  such  as  hospitals, 
fire  and  police  departments,  ambulance 
service,  and  other  emergency  agencies. 

(h)  Confinement  barriers  and  systems. 
(1)  The  spent  fuel  cladding  must  be 
protected  during  storage  against 
degradation  that  leads  to  gross  ruptures 
or  the  fuel  must  be  otherwise  confined 
such  that  degradation  of  the  fuel  during 
storage  will  not  pose  operational  safety 
problems  with  respect  to  its  removal 
from  storage.  This  may  be  accomplished 
by  canning  of  consolidated  fuel  rods  or 
unconsolidated  assemblies  or  other 
means  as  appropriate. 

(2)  For  underwater  storage  of  spent 
fuel  or  high-level  radioactive  waste  in 
which  the  pool  water  serves  as  a  shield 
and  a  confinement  medium  for 
radioactive  materials,  systems  for 
maintaining  water  purity  and  the  pool 
water  level  must  be  designed  so  that 
any  abnormal  operations  or  failure  in 
those  systems  from  any  cause  will  not 
cause  the  water  level  to  fall  below  safe 
limits.  The  design  must  preclude 
installations  of  drains,  permanently 
connected  systems,  and  other  features 
that  could,  by  abnormal  operations  or 
failure,  cause  a  significant  loss  of  water. 
Pool  water  level  equipment  must  be 
provided  to  alarm  in  a  continuously 
manned  location  if  the  water  level  in  the 
storage  pools  falls  below  a 
predetermined  level. 

(3)  Ventilation  systems  and  off-gas 
systems  must  be  provided  where 
necessary  to  ensure  the  confinement  of 
airborne  radioactive  particulate 
materials  during  normal  or  off-normal 
conditions. 

(4)  Storage  confinement  systems  must 
have  the  capability  for  continuous 
monitoring  in  a  manner  such  that  the 
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licensee  will  be  able  to  determine  when 
corrective  action  needs  to  be  taken  to 
maintain  safe  storage  conditions. 

(5)  The  high-level  radioactive  waste 
must  be  packaged  in  a  manner  that 
allows  handling  and  retrievabilify 
without  the  release  of  radioactive 
materials  to  the  environment  or 
radiation  exposures  in  excess  of  Part  20 
limits.  The  package  must  be  designed  to 
confine  the  high-level  radioactive  waste 
for  the  duration  of  the  license. 

(i)  Instrumentation  and  control 
systems.  Instrumentation  and  control 
systems  must  be  provided  to  monitor 
systems  that  are  important  to  safety 
over  anticipated  ranges  for  normal 
operation  and  off-normal  operation. 
Those  instnunents  and  control  systems 
that  must  remain  operational  under 
accident  conditions  must  be  identified  in 
the  Safety  Analysis  Report. 

(]]  Control  room  or  control  area.  A 
control  room  or  control  area,  if 
appropriate  for  the  ISFSI  or  MRS  design, 
must  be  designed  to  permit  occupancy 
and  actions  to  be  taken  to  monitor  the 
ISFSI  or  MRS  safely  under  normal 
conditions,  and  to  provide  safe  control 
of  the  ISFSI  or  MRS  under  off-normal  or 
accident  conditions. 

(k)  Utility  or  other  services.  [1]  Each 
utility  service  system  must  be  designed 
to  meet  emergency  conditions.  The 
design  of  utility  services  and 
distribution  systems  that  are  important 
to  safety  must  include  redundant 
systems  to  the  extent  necessary  to 
maintain,  with  adequate  capacity,  the 
ability  to  perform  safety  functions 
assuming  a  single  failure. 

(2)  Emergency  utility  services  must  be 
designed  to  permit  testing  of  the 
functional  operabihty  and  capacity, 
including  the  full  operational  sequence, 
of  each  system  for  transfer  between 
normal  and  emergency  supply  sources; 
and  to  permit  the  operation  of 
associated  safety  systems. 

(3)  Provisions  must  be  made  so  that,  in 
the  event  of  a  loss  of  the  primary 
electric  power  source  or  circuit,  reliable 
and  timely  emergency  power  will  be 
provided  to  instruments,  utility  service 
systems,  the  central  security  alarm 
station,  and  operating  systems,  in 
amounts  sufficient  to  allow  safe  storage 
conditions  to  be  maintained  and  to 
permit  continued  functioning  of  all 
systems  essential  to  safe  storage. 

(4)  An  ISFSI  or  MRS  which  is  located 
on  the  site  of  another  facility  may  share 
common  utilities  and  services  with  such 
a  facility  and  be  physically  connected 
with  the  other  facility;  however,  the 
sharing  of  utilities  and  services  or  the 
physical  connection  must  not 
significantly: 


(i)  Increase  the  probability  or 
consequences  of  an  accident  or 
malfunction  of  components,  structures, 
or  systems  that  are  important  to  safety; 
or 

(ii)  Reduce  the  margin  of  safety  as 
defined  in  the  basis  for  any  technical 
specifications  of  either  facility. 

(1)  Retrievability.  Storage  systems 
must  be  designed  to  allow  ready 
retrieval  of  spent  fuel  or  high-level 
radioactive  waste  for  further  processing 
or  disposal. 

§  72. 1 24    Criteria  for  nuclear  criticalHy 
safety. 

(a)  Design  for  criticality  safety.  Spent 
fuel  handling,  packaging,  transfer,  and 
storage  systems  must  be  designed  to  be 
maintained  subcritical  and  to  ensure 
that,  before  a  nuclear  criticality  accident 
is  possible,  at  least  two  unlikely, 
independent,  and  concurrent  or 
sequential  changes  have  occurred  in  the 
conditions  essential  to  nuclear  criticality 
safety.  The  design  of  handling, 
packaging,  transfer,  and  storage  systems 
must  include  margins  of  safety  for  the 
nuclear  criticality  parameters  that  are 
commensurate  with  the  uncertainties  in 
the  data  and  methods  used  in 
calculations  and  demonstrate  safety  for 
the  handling,  packaging,  transfer  and 
storage  conditions  and  in  the  nature  of 
the  immediate  environment  under 
accident  conditions. 

(b)  Methods  of  criticality  control. 
When  practicable  the  design  of  an  ISFSI 
or  MRS  must  be  based  on  favorable 
geometry,  permanently  fixed  neutron 
absorbing  materials  (poisons],  or  both. 
Where  solid  neutron  absorbing 
materials  are  used,  the  design  shall 
provide  for  positive  means  to  verify 
their  continued  efficacy. 

(c)  Criticality  Monitoring.  A  criticality 
monitoring  system  shall  be  maintained 
in  each  area  where  special  nuclear 
material  is  handled,  used,  or  stored 
which  will  energize  clearly  audible 
alarm  signals  if  accidental  criticahty 
occurs.  Underwater  monitoring  is  not 
required  when  special  nuclear  material 
is  handled  or  stored  beneath  water 
shielding.  Monitoring  of  dry  storage 
areas  where  special  nuclear  material  is 
packaged  in  its  stored  configuration 
under  a  license  issued  under  this 
subpart  is  not  required. 

§  72.126    Criteria  for  radiological 
protection. 

(a)  Exposure  control.  Radiation 
protection  systems  must  be  provided  for 
all  areas  and  operations  where  onsite 
personnel  may  be  exposed  to  radiation 
or  airborne  radioactive  materials. 
Structures,  systems,  and  components  for 
which  operation,  maintenance,  and 


required  inspections  may  involve 
occupational  exposure  must  be 
designed,  fabricated,  located,  shielded, 
controlled,  and  tested  so  as  to  control 
external  and  internal  radiation 
exposures  to  personnel.  The  design  must 
include  means  to: 

(1)  Prevent  the  accumulation  of 
radioactive  material  in  those  systems 
requiring  access; 

(2)  Decontaminate  those  systems  to 
which  access  is  required; 

(3)  Control  access  to  areas  of  potential 
contamination  or  high  radiation  within 
the  ISFSI  or  MRS; 

(4)  Measure  and  control 
contamination  of  areas  requiring  access; 

(5)  Minimize  the  time  required  to 
perform  work  in  the  vicinity  of 
radioactive  components;  for  example,  by 
providing  sufficient  space  for  ease  of 
operation  and  designing  equipment  for 
ease  of  repair  and  replacement;  and 

(6)  Shield  personnel  from  radiation 
exposure. 

(b)  Radiological  alarm  systems. 
Radiological  alarm  systems  must  be 
provided  in  accessible  work  areas  as 
appropriate  to  warn  operating  personnel 
of  radiation  and  airborne  radioactive 
material  concentrations  above  a  given 
setpoint  and  of  concentrations  of 
radioactive  material  in  effluents  above 
control  limits.  Radiation  alarm  systems 
must  be  designed  with  provisions  for 
calibration  and  testing  their  operability. 

(c)  Effluent  and  direct  radiation 
monitoring.  (1)  As  appropriate  for  the 
handling  and  storage  system,  effluent 
systems  must  be  provided.  Means  for 
measuring  the  amount  of  radionuclides 
in  effluents  during  normal  operations 
and  under  accident  conditions  must  be 
provided  for  these  systems.  A  means  of 
measuring  the  flow  of  the  diluting 
medium,  either  air  or  water,  must  also 
be  provided. 

(2)  Areas  containing  radioactive 
materials  must  be  provided  with 
systems  for  measuring  the  direct 
radiation  levels  in  and  around  these 
areas. 

(d)  Effluent  control  The  ISFSI  or  MRS 
must  be  designed  to  provide  means  to 
limit  to  levels  as  low  as  is  reasonably 
achievable  the  release  of  radioactive 
materials  in  effluents  during  normal 
operations;  and  control  the  release  of 
radioactive  materials  under  accident 
conditions.  Analyses  must  be  made  to 
show  that  releases  to  the  general 
environment  during  normal  operations 
and  anticipated  occurrences  will  be 
within  the  exposure  limit  given  in 

§  72.104.  Analyses  of  design  basis 
accidents  must  be  made  to  show  that 
releases  to  the  general  environment  will 
be  within  the  exposure  limits  given  in 
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§  72.106.  Systems  designed  to  monitor 
the  release  of  radioactive  materials  must 
have  means  for  calibration  and  testing 
their  operability. 

§  72.1 28    Criteria  for  spent  fuel,  high-level 
radioactive  waste,  and  other  radioactive 
waste  storage  and  handling. 

(a)  Spent  fuel  and  high-level 
radioactive  waste  storage  and  handling 
systems.  Spent  fuel  storage,  high-level 
radioactive  waste  storage,  and  other 
systems  that  might  contain  or  handle 
radioactive  materials  associated  with 
spent  fuel  or  high-level  radioactive 
waste,  must  be  designed  to  ensure 
adequate  safety  under  normal  and 
accident  conditions.  These  systems  must 
be  designed  with — 

(1)  A  capability  to  test  and  monitor 
components  important  to  safety. 
j  I         (2)  Suitable  shielding  for  radioactive 
'       protection  under  normal  and  accident 
conditions, 

(3)  Confinement  structures  and 
systems, 

(4)  A  heat-removal  capability  having 
testability  and  reliability  consistent  with 
its  importance  to  safety,  and 

(5)  means  to  minimize  the  quantity  of 
radioactive  wastes  generated. 

(b)  Waste  treatment.  Radioactive 
waste  treatment  facilities  must  be 
provided.  Provisions  must  be  made  for 
the  packing  of  site-generated  low-level 
wastes  in  a  form  suitable  for  storage 
onsite  awaiting  transfer  to  disposal 
sites. 

§  72.130    Criteria  for  decommissioning. 
The  ISFSI  or  MRS  must  be  designed 
for  decommissioning.  Provisions  must  be 
made  to  facilitate  decontamination  of 
structures  and  equipment,  minimize  the 
quantity  of  radioactive  wastes  and 
contaminated  equipment,  and  facilitate 
the  removal  of  radioactive  wastes  and 
contaminated  materials  at  the  time  the 
ISFSI  or  MRS  is  permanently 
decommissioned. 

Subpart  G— Quality  Assurance 

§  72.140    Quality  assurance  requirements. 

(a)  Purpose.  This  subpart  describes 
quality  assurance  requirements  applying 
to  design,  purchase,  fabrication, 
handling,  shipping,  storing,  cleaning, 
assembly,  inspection,  testing,  operation, 
maintenance,  repair,  modification  of 
structures,  systems,  and  components, 
and  decommissioning  that  are  important 
to  safety.  As  used  in  this  subpart, 
"quality  assurance"  comprises  all  those 
planned  and  systematic  actions 
necessary  to  provide  adequate 
confidence  that  a  structure,  system,  or 
component  will  perform  satisfactorily  in 
service.  Quality  assurance  includes 
quality  control,  which  comprises  those 


quality  assurance  actions  related  to 
control  of  the  physical  characteristics 
and  quality  of  the  material  or 
component  to  predetermined 
requirements. 

(b)  Establishment  of  program.  Each 
licensee  *  shall  establish,  maintain,  and 
execute  a  quality  assurance  program 
satisfying  each  of  the  applicable  criteria 
of  this  subpart,  and  satisfying  any 
specific  provisions  which  are  applicable 
to  the  licensee's  activities.  The  licensee 
shall  execute  the  applicable  criteria  in  a 
graded  approach  to  an  extent  that  is 
commensurate  with  the  importance  to 
safety.  The  quality  assurance  program 
must  cover  the  activities  identified  in 

§  72.24{n)  throughout  the  life  of  the 
licensed  activity,  from  the  site  selection 
through  decommissioning,  prior  to 
termination  of  the  license. 

(c)  Approval  of  program.  Prior  to 
receipt  of  spent  fuel  at  the  ISFSI  or  spent 
fuel  and  high-level  radioactive  waste  at 
the  MRS.  each  licensee  shall  obtain 
Commission  approval  of  its  quality 
assurance  program.  Each  licensee  shall 
file  a  description  of  its  quality  assurance 
program,  including  a  discussion  of 
which  requirements  of  this  subpart  are 
applicable  and  how  they  will  be 
satisfied,  with  the  Director.  Office  of 
Nuclear  Material  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555. 

(d)  Previously  approved  programs.  A 
Commission-approved  quality  assurance 
program  which  satisfies  the  applicable 
criteria  of  Appendix  B  to  Part  50  of  this 
chapter  and  which  is  established, 
maintained,  and  executed  with  regard  to 
an  ISFSI  will  be  accepted  as  satisfying 
the  requirements  of  paragraph  (b)  of  this 
section.  Prior  to  first  use,  the  licensee 
shall  notify  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  of  its  intent  to 
apply  its  previously  approved  Appendix 
B  program  to  ISFSI  activities.  The 
licensee  shall  identify  the  program  by 
date  of  submittal  to  the  Commission, 
docket  number,  and  date  of  Commission 
approval. 

§  72.142    Quality  assurance  organization. 

The  licensee  shall  be  responsible  for 
the  establishment  and  execution  of  the 
quality  assurance  program.  The  licensee 
may  delegate  to  others,  such  as 
contractors,  agents,  or  consultants,  the 
work  of  establishing  and  executing  the 
quality  assurance  program,  but  shall 


'■'  While  the  term  "licensee"  is  used  in  these 
criteria,  the  requirements  are  applicable  to 
whatever  design,  construction,  fabrication, 
assembly,  and  testing  is  accomplished  with  respect 
to  structures,  systems,  and  components  prior  to  the 
lime  a  license  is  issued. 


retain  responsibility  for  the  program. 
The  licensee  shall  clearly  establish  and 
delineate  in  writing  the  authority  and 
duties  of  persons  and  organizations 
performing  activities  affecting  the 
functions  of  structures,  systems  and 
components  which  are  important  to 
safety.  These  activities  include 
performing  the  functions  associated  with 
attaining  quality  objectives  and  the 
quality  assurance  functions.  The  quality 
assurance  functions  are: 

(a)  Assuring  that  an  appropriate 
quality  assurance  program  is 
established  and  effectively  executed 
and 

(b)  Verifying,  by  procedures  such  as 
checking,  auditing,  and  inspection,  that 
activities  affecting  the  functions  that  are 
important  to  safety  have  been  correctly 
performed.  The  persons  and 
organizations  performing  qualify 
assurance  functions  must  have  sufficient 
authority  and  organizational  freedom  to 
identify  quality  problems;  to  initiate, 
recommend,  or  provide  solutions;  and  to 
verify  implementation  of  solutions. 

The  persons  and  organizations 
performing  quality  assurance  functions 
shall  report  to  a  management  level  that 
ensures  that  the  required  authority  and 
organizational  freedom,  including 
sufficient  independence  from  cost  and 
schedule  considerations  when  these 
considerations  are  opposed  to  safety 
considerations,  are  provided.  Because  of 
the  many  variables  involved,  such  as  the 
number  of  personnel,  the  type  of  activity 
being  performed,  and  the  location  or 
locations  where  activities  are 
performed,  the  organizational  structure 
for  executing  the  quality  assurance 
program  may  take  various  forms 
provided  that  the  persons  and 
organizations  assigned  the  qualify 
assurance  functions  have  the  required 
authority  and  organizational  freedom. 
Irrespective  of  the  organizational 
structure,  the  individuai(s)  assigned  the 
responsibility  for  assuring  effective 
execution  of  any  portion  of  the  quality 
assurance  program  at  any  location 
where  activities  subject  to  this  section 
are  being  performed  must  have  direct 
access  to  the  levels  of  management 
necessary  to  perform  this  function. 

§72.144    Quality  assurance  program. 

(a)  The  licensee  shall  establish,  at  the 
earliest  practicable  time  consistent  with 
the  schedule  for  accomplishing  the 
activities,  a  quality  assurance  program 
which  complies  with  the  requirements  of 
this  subpart.  The  licensee  shall 
document  the  quality  assurance  program 
by  written  procedures  or  instructions 
and  shall  carry  out  the  program  in 
accordance  with  these  procedures 
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throughout  the  period  during  which  the 
ISFSI  or  MRS  is  licensed.  The  licensee 
shall  identify  the  structures,  systems, 
and  components  to  be  covered  by  the 
quality  assurance  program,  the  major 
organizations  participating  in  the 
program,  and  the  designated  functions 
of  these  organizations. 

(b)  The  licensee,  through  its  quality 
assurance  program,  shall  provide 
control  over  activities  affecting  the 
quality  of  the  identified  structures, 
systems,  and  components  to  an  extent 
commensurate  with  the  importance  to 
safety,  and  as  necessary  to  ensure 
conformance  to  the  approved  design  of 
each  ISFSI  or  MRS.  The  licensee  shall 
ensure  that  activities  affecting  quality 
are  accomplished  under  suitably 
controlled  conditions.  Controlled 
conditions  include  the  use  of 
appropriate  equipment;  suitable 
environmental  conditions  for 
accomplishing  the  activity,  such  as 
adequate  cleanliness;  and  assurance 
that  all  prerequisites  for  the  given 
activity  have  been  satisfied.  The 
licensee  shall  take  into  account  the  need 
for  special  controls,  processes,  test 
equipment,  tools  and  skills  to  attain  the 
required  quality  and  the  need  for 
verification  of  quality  by  inspection  and 
test. 

(c)  The  licensee  shall  base  the 
requirements  and  procedures  of  its 
quality  assurance  program  on  the 
following  considerations  concerning  the 
complexity  and  proposed  use  of  the 
structures,  systems,  or  components: 

(1)  The  impact  of  malfunction  or 
failure  of  the  item  on  safety; 

(2)  The  design  and  fabrication 
complexity  or  uniqueness  of  the  item; 

(3)  The  need  for  special  controls  and 
surveillance  over  processes  and 
equipment; 

(4)  The  degree  to  which  functional 
compliance  can  be  demonstrated  by 
inspection  or  test;  and 

(5)  The  quality  history  and  degree  of 
standardization  of  the  item. 

(d)  The  licensee  shall  provide  for 
indoctrination  and  training  of  personnel 
performing  activities  affecting  quality  as 
necessary  to  ensure  that  suitable 
proficiency  is  achieved  and  maintained. 
The  licensee  shall  review  the  status  and 
adequacy  of  the  quality  assurance 
program  at  established  intervals. 
Management  of  other  organizations 
participating  in  the  quality  assurance 
program  shall  regularly  rei'ew  the 
status  and  adequacy  of  that  part  of  the 
quality  assurance  progran^  which  they 
are  executing. 

§  72.146    Design  control. 

(a)  The  licensee  shall  establish 
measures  to  ensure  that  applicable 


regulatory  requirements  and  the  design 
basis,  as  specified  in  the  license 
application  for  those  structures, 
systems,  and  components  to  which  this 
section  applies,  are  correctly  translated 
into  specifications,  drawings, 
procedures,  and  instructions.  These 
measures  must  include  provisions  to 
ensure  that  appropriate  quality 
standards  are  specified  and  included  in 
design  documents  and  that  deviations 
from  standards  are  controlled.  Measures 
must  be  established  for  the  selection 
and  review  for  suitability  of  application 
of  materials,  parts,  equipment,  and 
processes  that  are  essential  to  the 
functions  of  the  structures,  systems,  and 
components  which  are  important  to 
safety. 

(b)  The  licensee  shall  establish 
measures  for  the  identification  and 
control  of  design  interfaces  and  for 
coordination  among  participating  design 
organizations.  These  measures  must 
include  the  establishment  of  vsrritten 
procedures  among  participating  design 
organizations  for  the  review,  approval, 
release,  distribution,  and  revision  of 
documents  involving  design  interfaces. 
The  design  control  measures  must 
provide  for  verifying  or  checking  the 
adequacy  of  design,  by  methods  such  as 
design  reviews,  alternate  or  simpUfied 
calculational  methods,  or  by  a  suitable 
testing  program.  For  the  verifying  or 
checking  process,  the  licensee  shall 
designate  individuals  or  groups  other 
than  those  who  were  responsible  for  the 
original  design,  but  who  may  be  from 
the  same  organization.  Where  a  test 
program  is  used  to  verify  the  adequacy 
of  a  specific  design  feature  in  lieu  of 
other  verifying  or  checking  processes, 
the  licensee  shall  include  suitable 
qualification  testing  of  a  prototype  or 
sample  unit  under  the  most  adverse 
design  conditions.  The  licensee  shall 
apply  design  control  measures  to  items 
such  as  the  following:  criticality  physics, 
radiation,  shielding,  stress,  thermal, 
hydraulic,  and  accident  analyses; 
compatibility  of  materials;  accessibility 
for  inservice  inspection,  maintenance, 
and  repair;  features  to  facilitate 
deconstamination;  and  delineation  of 
acceptance  criteria  for  inspections  and 
tests. 

(c)  The  licensee  shall  subject  design 
changes,  including  field  changes,  to 
design  control  measures  commensurate 
with  those  applied  to  the  original  design. 
Changes  in  the  conditions  specified  in 
the  license  require  NRC  approval. 

§72.148    Procurement  document  control. 

The  licensee  shall  establish  measures 
to  assure  that  applicable  regulatory 
requirements,  design  bases,  and  other 
requirements  which  are  necessary  to 


assure  adequate  quality  are  included  or 
referenced  in  the  documents  for 
procurement  of  material,  equipment,  and 
services,  whether  purchased  by  the 
licensee  or  by  its  contractors  or 
subcontractors.  To  the  extent  necessary, 
the  licensee  shall  require  contractors  or 
subcontractors  to  provide  a  quality 
assurance  program  consistent  with  the 
applicable  provisions  of  this  subpart. 

§  72. 1 50    Instructions,  procedures,  and 
drawings. 

The  licensee  shall  prescribe  activities 
affecting  quaUty  by  documented 
instructions,  procedures,  or  drawings  of 
a  type  appropriate  to  the  circumstances 
and  shall  require  that  these  instructions, 
procedures,  and  drawings  be  followed. 
The  instructions,  procedures,  and 
drawings  must  include  appropriate 
quantitative  or  qualitative  acceptance 
criteria  for  determining  that  important 
activities  have  been  satisfactorily 
accomplished. 

§  72.152    Document  control 

The  licensee  shall  estabhsh  measures 
to  control  the  issuance  of  documents 
such  as  instructions,  procedures,  and 
drawings,  including  changes,  which 
prescribe  all  activities  a^ecting  quality. 
These  measures  must  assure  that 
documents,  including  changes,  are 
reviewed  for  adequacy,  approved  for 
release  by  authorized  personnel,  and 
distributed  and  used  at  the  location 
where  the  prescribed  activity  is 
performed.  These  measures  must  ensure 
that  changes  to  documents  are  reviewed 
and  approved. 

§  72. 1 54    Control  of  purcttased  material, 
equipment,  and  services. 

(a)  The  licensee  shall  establish 
measures  to  ensure  that  purchased 
material,  equipment  and  services, 
whether  purchased  directly  or  through 
contractors  and  subcontractors,  conform 
to  the  procurement  documents.  These 
mesaures  must  include  provisions,  as 
appropriate,  for  source  evaluation  and 
selection,  objective  evidence  of  quality 
furnished  by  the  contractor  or 
subcontractor,  inspection  at  the 
contractor  or  subcontractor  source,  and 
examination  of  products  upon  delivery. 

(b)  The  licensee  shall  have  available 
documentary  evidence  that  material  and 
equipment  conform  to  the  procurement 
specifications  prior  to  installation  or  use 
of  the  material  and  equipment.  The 
licensee  shall  retain  or  have  available 
this  documentary  evidence  for  the  life  of 
ISFSI  or  MRS.  The  licensee  shall  ensure 
that  the  evidence  is  sufficient  to  identify 
the  specific  requirements  met  by  the 
purchased  material  and  equipment. 
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(c)  The  licensee  or  designee  shall 
assess  the  effectiveness  of  the  control  of 
quality  by  contractors  and 
subcontractors  at  intervals  consistent 
with  the  importance,  complexity,  and 
quantity  of  the  product  or  services. 

§  72.156    Identification  and  control  of 
materials,  parts,  and  components. 

The  hcensee  shall  establish  measures 
for  the  identification  and  control  of 
materials,  parts,  and  components.  These 
measures  must  ensure  that  identification 
of  the  item  is  maintained  by  heat 
number,  part  number,  serial  number,  or 
other  appropriate  means,  either  on  the 
item  or  on  records  traceable  to  the  item 
as  required,  throughout  fabrication, 
installation,  and  use  of  the  item.  These 
identification  and  control  measures 
must  be  designed  to  prevent  the  use  of 
incorrect  or  defective  materials,  parts, 
and  components. 

§  72. 1 58    Control  of  special  processes. 

The  licensee  shall  establish  measures 
to  ensure  that  special  processes, 
including  welding,  heat  treating,  and 
nondestructive  testing,  are  controlled 
and  accomplished  by  qualified 
personnel  using  qualified  procedures  in 
accordance  with  applicable  codes, 
standards,  specifications,  criteria,  and 
other  special  requirements. 

§  72.160    Licensee  Inspection. 

The  licensee  shall  establish  and 
execute  a  program  for  inspection  of 
activities  affecting  quality  by  or  for  the 
organization  performing  the  activity  to 
verify  conformance  with  the 
documented  instructions,  procedures, 
and  drawings  for  accomplishing  the 
activity.  The  inspection  must  be 
performed  by  individuals  other  than 
those  who  performed  the  activity  being 
inspected.  Examinations,  measurements, 
or  tests  of  material  or  products 
processed  must  be  performed  for  each 
work  operation  where  necessary  to 
assure  quality.  If  direct  inspection  of 
processed  material  or  products  cannot 
be  carried  out,  indirect  control  by 
monitoring  processing  methods, 
equipment,  and  personnel  must  be 
provided.  Both  inspection  and  process 
monitoring  must  be  provided  when 
quality  control  is  inadequate  without 
both.  If  mandatory  inspection  hold 
points,  which  require  witnessing  or 
inspecting  by  the  licensee's  desiijnated 
representative  and  beyond  which  work 
should  not  proceed  without  the  consent 
of  its  designated  representative,  are 
required,  the  specific  hold  points  must 
be  indicated  in  appropriate  documents. 


§72.162    Test  control. 

The  licensee  shall  establish  a  test 
program  to  ensure  that  all  testing 
required  to  demonstrate  that  the 
structures,  systems,  and  components 
will  perform  satisfactorily  in  service  is 
identified  and  performed  in  accordance 
with  written  test  procedures  that 
incorporate  the  requirements  of  this  part 
and  the  requirements  and  acceptance 
limits  contained  in  the  ISFSI  or  MRS 
license.  The  test  procedures  must 
include  provisions  for  assuring  that  all 
prerequisites  for  the  given  test  are  met, 
that  adequate  test  instrumentation  is 
available  and  used,  and  that  the  test  is 
performed  under  suitable  environmental 
conditions.  The  licensee  shall  document 
and  evaluate  the  test  results  to  ensure 
that  test  requirements  have  been 
satisfied. 

§  72.164    Control  of  measuring  and  test 
equipment 

The  licensee  shall  establish  measures 
to  ensure  that  tools,  gauges,  instruments, 
and  other  measuring  and  testing  devices 
used  in  activities  affecting  quality  are 
properly  controlled,  calibrated,  and 
adjusted  at  specified  periods  to  maintain 
accuracy  within  necessary  limits. 

§  72.166    Handling,  storage,  and  shipping 
control. 

The  licensee  shall  establish  measures 
to  control,  in  accordance  with  work  and 
inspection  instructions,  the  handling, 
storage,  shipping,  cleaning,  and 
preservation  of  materials  and  equipment 
to  prevent  damage  or  deterioration. 
When  necessary  for  particular  products, 
special  protective  environments,  such  as 
inert  gas  atmosphere,  and  specific 
moisture  content  and  temperature  levels 
must  be  specified  and  provided. 

§  72.168    Inspection,  test,  and  operating 
status. 

(a)  The  licensee  shall  establish 
measures  to  indicate,  by  the  use  of 
markings  such  as  stamps,  tags,  labels, 
routing  cards,  or  other  suitable  means, 
the  status  of  inspections  and  tests 
performed  upon  individual  items  of  the 
ISFSI  or  MRS.  These  measures  must 
provide  for  the  identification  of  items 
which  have  satisfactorily  passed 
required  inspections  and  tests  where 
necessary  to  preclude  inadvertent 
bypassing  of  the  inspections  and  tests. 

(b)  The  licensee  shall  establish 
measurcE  to  identify  the  operating  status 
of  structures,  systems,  and  components 
of  the  ISFSI  or  MRS,  such  as  fagging 
valves  and  switches,  to  prevent 
inadvertent  operation. 


§  72.170    Nonconforming  materials,  parts, 
or  components. 

The  licensee  shall  establish  measures 
to  control  materials,  parts,  or 
components  that  do  not  conform  to  the 
licensee's  requirements  in  order  to 
prevent  their  inadvertent  use  or 
installation.  These  measures  must 
include,  as  appropriate,  procedures  for 
identification,  documentation, 
segregation,  disposition,  and  notification 
to  affected  organizations. 
Nonconforming  items  must  be  reviewed 
and  accepted,  rejected,  repaired,  or 
reworked  in  accordance  with 
documented  procedures. 

§  72.172    Corrective  action. 

The  licensee  shall  establish  measures 
to  ensure  that  conditions  adverse  to 
quality,  such  as  failures,  malfunctions, 
deficiencies,  deviations,  defective 
material  and  equipment,  and 
nonconformances,  are  promptly 
identified  and  corrected.  In  the  case  of  a 
significant  condition  adverse  to  quality, 
the  measures  must  ensure  that  the  cause 
of  the  condition  is  determined  and 
corrective  action  is  taken  to  preclude 
repetition.  The  identification  of  the 
significant  condition  adverse  to  quality, 
the  cause  of  the  condition,  and  the 
corrective  action  taken  must  be 
documented  and  reported  to  appropriate 
levels  of  management. 

§  72.174    Quality  assurance  records. 

The  licensee  shall  maintain  sufficient 
records  to  furnish  evidence  of  activities 
affecting  quality.  The  records  must 
include  the  following:  design  records, 
records  of  use  and  the  results  of 
reviews,  inspections,  tests,  audits, 
monitoring  of  work  performance,  and 
materials  analyses.  The  records  must 
include  closely  related  data  such  as 
qualifications  of  personnel,  procedures, 
and  equipment.  Inspection  and  test 
records  must,  at  a  minimum,  identify  the 
inspector  or  data  recorder,  the  type  of 
observation,  the  results,  the 
acceptability,  and  the  action  taken  in 
connection  with  any  noted  deficiencies. 
Records  must  be  identifiable  and 
retrievable.  Records  pertaining  to  the 
design,  fabrication,  erection,  testing, 
maintenance,  and  use  of  structures, 
systems,  and  components  important  to 
safety  shall  be  maintained  by  oi  under 
the  control  of  the  licensee  until  the 
Commission  terminates  the  license. 

§72.176    Audits. 

The  licensee  shall  carry  out  a 
comprehensive  system  of  planned  and 
periodic  audits  to  verify  compliance 
with  all  aspects  of  the  quality  assurance 
program  and  to  determine  the 
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effectiveness  of  the  program.  The  audits 
must  be  performed  in  accordance  with 
written  procedures  or  checkhsts  by 
appropriately  trained  personnel  not 
having  direct  responsibilities  in  the 
areas  being  audited.  Audited  results 
must  be  documented  and  reviewed  by 
management  having  responsibility  in  the 
area  audited.  Follow-up  action, 
including  re-audit  of  deficient  areas, 
must  be  taken  where  indicated. 

Subpart  H— Ptiyslcal  Protection 

§72.180    Ptiyslcal  SMurlty  plan. 

The  licensee  shall  establish  a  detailed 
plan  for  security  measures  for  physical 
protection.  The  licensee  shall  retain  a 
copy  of  the  current  plan  as  a  record  until 
the  Commission  terminates  the  license 
for  which  the  procedures  were 
developed  and,  if  any  portion  of  the  plan 
is  superseded,  retain  the  superseded 
material  for  three  years  after  each 
change.  This  plan  must  consist  of  two 
parts.  Part  I  must  demonstrate  how  the 
applicant  plans  to  comply  with  the 
applicable  requirements  of  Part  73  of 
this  chapter  and  during  transportation  to 
and  from  the  proposed  ISFSI  or  MRS 
and  must  include  the  design  for  physical 
protection  and  the  licensee's  safeguards 
contingency  plan  and  guard  training 
plan.  Part  II  must  list  tests,  inspections, 
audits,  and  other  means  to  be  used  to 
demonstrate  compliance  with  such 
requirements. 

§  72.182    Design  (or  physical  protection. 

The  design  for  physical  protection 
must  show  the  site  layout  and  the  design 
features  provided  to  protect  the  ISFSI  or 
MRS  from  sabotage.  It  must  include: 

(a)  The  design  criteria  for  the  physical 
protection  of  the  proposed  ISFSI  or 
MRS; 

(b)  The  design  bases  and  the  relation 
of  the  design  bases  to  the  design  criteria 
submitted  pursuant  to  paragraph  (a)  of 
this  section:  and 

(c)  Information  relative  to  materials  of 
construction,  equipment,  general 
arrangement,  and  proposed  quality 
assurance  program  sufficient  to  provide 
reasonable  assurance  that  the  final 
security  system  will  conform  to  the 
design  bases  for  the  principal  design 
criteria  submitted  pursuant  to  paragraph 
(a)  of  this  section. 

§  72.184    Safeguards  contingency  plan. 

(a)  The  requirements  of  the  licensee's 
safeguards  contingency  plan  for  dealing 
with  threats  and  radiological  sabotage 
must  be  as  defined  in  §  73.40(b)  of  this 
chapter.  This  plan  must  include 
Background,  Generic  Planning  Base, 
Licensee  Planning  Base,  and 
Responsibility  Matrix,  the  first  four 


categories  of  information  relating  to 
nuclear  facilities  licensed  under  Part  50 
of  this  chapter.  (The  fifth  category  of 
information.  Procedures,  does  not  have 
to  be  submitted  for  approval.) 

(b)  The  licensee  shall  prepare  and 
maintain  safeguards  contingency  plan 
procedures  in  accordance  with 
Appendix  C  to  10  CFR  Part  73  for 
effecting  the  actions  and  decisions 
contained  in  the  Responsibility  Matrix 
of  the  licensee's  safeguards  contingency 
plan.  The  licensee  shall  retain  a  copy  of 
the  current  procedures  as  a  record  until 
the  Commission  terminates  the  license 
for  which  the  procedures  were 
developed  and,  if  any  portion  of  the 
procedures  is  superseded,  retain  the 
superseded  material  for  three  years  after 
each  change. 

$72,186    Clwnge  to  ptiyslcal  sacurlty  and 
safeguards  contingency  plana. 

(a)  The  licensee  shall  make  no  change 
that  would  decrease  the  safeguards 
effectiveness  of  the  physical  seciirity 
plan,  guard  training  plan  or  the  first  four 
categories  of  information  (Background, 
Generic  Planning  Base,  Licensee 
Planning  Base,  and  Responsibility 
Matrix)  contained  in  the  licensee 
safeguards  contingency  plan  without 
prior  approval  of  the  Commission.  A 
licensee  desiring  to  make  a  change  must 
submit  an  application  for  a  license 
amendment  pursuant  to  S  72.56. 

(b)  The  licensee  may,  without  prior 
Commission  approval,  make  changes  to 
the  physical  security  plan,  guard 
training  plan,  or  the  safeguards 
contingency  plan,  if  the  changes  do  not 
decrease  the  safeguards  effectiveness  of 
these  plans.  The  licensee  shall  maintain 
records  of  changes  to  any  such  plan 
made  without  prior  approval  for  a 
period  of  three  years  from  the  date  of 
the  change  and  shall  furnish  to  the 
Regional  Administrator  of  the 
appropriate  NRC  Regional  OfTice 
specified  in  Appendix  A  of  Part  73  of 
this  chapter,  with  a  copy  to  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  a 
report  containing  a  description  of  each 
change  within  two  months  after  the 
change  is  made. 

Subpart  i— Training  and  Certification 
of  Personnel 

§  72.190    Operator  requirements. 

Operation  of  equipment  and  controls 
that  have  been  identified  as  important  to 
safety  in  the  Safety  Analysis  Report  and 
in  the  license  must  be  limited  to  trained 
and  certified  personnel  or  be  under  the 
direct  visui.1  supervision  of  an 
individual  with  training  and  certification 


in  the  operation.  Supervisory  personnel 
who  personally  direct  the  operation  of 
equipment  and  controls  that  are 
important  to  safety  must  also  be 
certified  in  such  operations. 

§  72.192    Operator  training  and 
certification  program. 

The  applicant  for  a  license  under  this 
part  shall  establish  a  program  for 
training,  proficiency  testing,  and 
certification  of  ISFSI  or  MRS  personnel. 
This  program  must  be  submitted  to  the 
Commission  for  approval  with  the 
license  application. 

9  72.194    Ptiyslcal  requirements. 

The  physical  condition  and  the 
general  health  of  personnel  certified  for 
the  operation  of  equipment  and  controls 
that  are  important  to  safety  must  not  be 
such  as  might  cause  operational  errors 
that  could  endanger  other  in-plant 
personnel  or  the  public  health  and 
safety.  Any  condition  that  might  cause 
impaired  judgment  or  motor 
coordination  must  be  considered  in  the 
selection  of  personnel  for  activities  that 
are  important  to  safety.  These 
conditions  need  not  categorically 
disqualify  a  person,  if  appropriate 
provisions  are  made  to  accommodate 
such  defect. 

Subpart  J— Provision  of  MRS 
Information  to  State  Govemmenta  and 
Indian  Tribes 

§72.200    Provision  of  MRS  information. 

(a)  The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  or  the 
Director's  designee  shall  provide  to  the 
Governor  and  legislature  of  any  State  in 
which  an  MRS  authorized  under  the 
Nuclear  Waste  Policy  Act  of  1982.  as 
amended,  is  or  may  be  located,  to  the 
Governors  of  any  contiguous  States,  to 
each  affected  unit  of  local  government 
and  to  the  governing  body  of  any 
affected  Indian  tribe,  timely  and 
complete  information  regarding 
determinations  or  plans  made  by  the 
Commission  with  respect  to  siting, 
development,  design,  licensing, 
construction,  operation,  regulation  or 
decommissioning  of  such  monitored 
retrievable  storage  facility. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Director  or  the 
Director's  designee  is  not  required  to 
distribute  any  document  to  any  entity  if, 
with  respect  to  such  document,  that 
entity  or  its  counsel  is  included  on  a 
service  list  prepared  pursuant  to  Part  2 
of  this  chapter. 

(c)  Copies  of  all  communications  by 
the  Director  or  the  Director's  designee 
under  this  section  shall  be  placed  in  the 
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Commission's  Public  Document  Room 
and  shall  be  furnished  to  DOE. 

§  72.202    Participation  in  license  reviews. 

I     State  and  local  governments  and 
affected  Indian  tribes  may  participate  in 
license  reviews  as  provided  in  Subpart 
G  of  Part  2  of  this  chapter. 

§72.204    Notice  to  States. 

If  the  Governor  and  legislature  of  a 
Slate  have  jointly  designated  on  their 
behalf  a  single  person  or  entity  to 
receive  notice  and  information  from  the 
Commission  under  this  part,  the 
Commission  will  provide  such  notice 
and  information  to  the  jointly 
designated  person  or  entity  instead  of 
the  Governor  and  the  legislature 
separately. 

§  72.206    Representation. 

Any  person  who  acts  under  this 
subpart  as  a  representative  for  a  State 
(or  for  the  Governor  or  legislature 
thereof)  or  for  an  affected  Indian  tribe 
shall  include  in  the  request  or  other 
submission,  or  at  the  request  of  the 
Commission,  a  statement  of  the  basis  of 
his  or  her  authority  to  act  in  such 
representative  capacity. 

The  following  conforming 
amendments  are  also  made  to  other 
parts  of  the  Commission's  regulations  in 
Chapter  1,  Title  10  of  the  Code  of 
Federal  Regulations. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 

2.  The  authority  citation  for  Part  2  is 
revised  to  read  as  follows: 

Authority:  Sees.  161, 181,  68  Stat.  948,  953, 
as  amended  (42  U.S.C.  2201,  2231):  sec.  191,  as 
emended.  Pub.  L.  87-615,  76  Stat.  409  (42 
U.S.C.  2241);  sec.  201,  88  Stat.  1242.  as 
amended  (42  U.S.C.  5841);  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  53,  62. 
81,  103, 104,  105.  68  Stat.  930,  932,  933,  935. 
B36.  937,  938,  as  amended  (42  U.S.C.  2073, 
2092,  2093,  2111,  2133,  2134.  2135);  sec.  102,    ' 
Pub.  L  91-190,  83  Stat.  853,  as  amended  (42 
U.S  C.  4332);  sec.  301,  88  Stat.  1248  (42  U.S.C. 
5871).  Sections  2.102.  2.103,  2.104.  2.105,  2.721 
also  issued  under  sees.  102, 103, 104, 105, 163, 
189,  68  Stat.  936,  937.  938,  954.  955,  as 
amended  (42  U.S.C.  2132,  2133,  2134,  2135, 
2233.  2239).  Section  2.105  also  issued  under 
Pub.  L.  97-415,  96  Stat.  2073  (42  U.S.C.  2239). 
Sections  2.200-2.206  also  issued  under  sees. 
186,  234,  68  Stat.  955,  83  Stat.  444,  as  amended 
(42  U.S.C.  2236.  2282);  sec.  206,  88  Stat.  1246 
(42  U.S.C.  5846).  Sections  2.600-2.606  also 
issued  under  sec.  102,  Pub.  L.  91-190,  83  Stat. 
653  as  amended  (42  U.S.C.  4332).  Sections 


2  700y.  2.719  also  issued  under  5  US  C  .';44. 
Sections  2.754,  2.760.  2.770  hIso  issued  under  5 
U.S.C.  557.  Section  2.764  nnd  Table  lA  of 
Appendix  C  also  issued  under  sees.  135.  141. 
Pub.  L.  97-425.  96  Stdt.  2232  2241  (42  U.S.C. 
10155.  10161).  Section  2.700  also  issued  under 
sec.  103.  68  Slat.  936.  as  amended  (42  U.S.C. 
2133)  cind  5  U.S.C.  552.  Sections  2.800  and 
2.808  also  issued  under  5  U.S.C.  553.  Section 
2.009  also  issued  under  5  U  S.C.  553  and  sec. 
29.  Pub.  L.  85-256.  71  Stat.  579,  as  amended 
(42  U.S.C.  2039).  Subpart  K  also  issued  under 
sec.  189.  68  Stat.  955  (42  U.S.C.  223S);  sec.  134. 
Pub,  L.  97-425.  96  Stat.  2230  [42  U.S.C.  10-1.54). 
Appendix  A  also  issued  under  sec.  6,  Pub.  L 
91-560,  84  Stat.  1473  (42  U.S.C.  2135). 
Appendix  B  also  issued  under  sec.  10.  Pub.  I,. 
99-240,  99  Stat.  1859  (42  U.S.C.  2021J). 

3.  In  §  2.104,  paragraph  (e)  is  revised 
to  read  as  follows: 

§2.104    Notice  Of  hearing. 

*        •        •        *        * 

(e)  The  Secretary  will  give  timely 
notice  of  the  hearing  to  all  parties  and  to 
other  persons,  if  any.  entitled  by  law  to 
notice.  The  Secretary  will  transmit  a 
notice  of  hearing  on  an  application  for  a 
license  for  a  production  or  utilization 
facility,  for  a  license  for  receipt  of  waste 
radioactive  material  from  other  persons 
for  the  purpose  of  commercial  disposal 
by  the  waste  disposal  licensee,  for  a 
license  under  Part  61  of  this  chapter,  for 
a  license  to  receive  and  possess  high- 
level  radioactive  waste  at  a  geologic 
repository  operations  area  pursuant  to 
Part  60  of  this  chapter,  and  for  a  license 
under  Part  72  of  this  chapter  to  acquire, 
receive  or  possess  spent  fuel  for  the 
purpose  of  storage  in  an  independent 
spent  fuel  storage  installation  (ISFSI)  to 
the  governor  or  other  appropriate 
official  of  the  State  and  to  the  chief 
executive  of  the  municipality  in  which 
the  facility  is  to  be  located  or  the 
activity  is  to  be  conducted  or,  if  the 
facility  is  not  to  be  located  or  the 
activity  conducted  within  a 
municipality,  to  the  chief  executive  of 
the  county  (or  to  the  Tribal  organization, 
if  it  is  to  be  so  located  or  conducted 
within  an  Indian  reservation).  The 
Secretary  will  transmit  a  notice  of 
hearing  on  an  application  for  a  license 
under  Part  72  of  this  chapter  to  acquire, 
receive  or  possess  spent  fuel,  high-level 
radioactive  waste  or  radioactive 
material  associated  with  high-level 
radioactive  waste  for  the  purpose  of 
storage  in  a  monitored  retrievable 
storage  installation  (MRS)  to  the  same 
persons  who  received  the  notice  of 


ducketing  under  §  72.16(e)  of  this 
chapter. 

4.  In  §  2.105,  paragraph  (a)  is  amended 
by  deleting  the  word  "or"  at  the  end  of 
paragraph  (6),  by  redesignating 
paragraphs  (7),  (8)  and  (9)  as  paragraphs 
(9),  (10)  and  (n)  and  by  adding  new 
paragraphs  (7)  and  (8)  to  read  as 
follows: 

§2.105    Notice  of  proposed  action. 

(aj  •   ■   • 

(7)  A  license  under  Part  72  of  this 
chapter  to  acquire,  receive  or  possess 
spent  fuel  for  the  purpose  of  storage  in 
an  independent  spent  fuel  storage 
installation  (ISFSI)  or  to  acquire,  receive 
or  possess  spent  fuel,  high-level 
radioactive  waste  or  radioactive 
material  associated  with  high-level 
radioactive  waste  for  the  purpose  of 
storage  in  a  monitored  retrievable 
storage  installation  (MRS); 

(8)  An  amendment  to  a  license 
specified  in  paragraph  (a)(7)  of  this 
section  when  such  an  amendment 
presents  a  genuine  issue  as  to  whether 
the  health  and  safety  of  the  public  will 
be  significantly  affected;  or 

*        *        *        *        t 

5.  In  §  2.764.  paragraph  (c)  is  revised 
to  read  as  follows: 

§  2.764  Immediate  effectiveness  of  initial 
decision  directing  issuance  or  amendment 
of  construction  permit  or  operating  license. 

***** 

(c)  An  initial  decision  directing  the 
issuance  of  an  initial  license  for  the 
construction  and  operation  of  an 
independent  spent  fuel  storage 
installation  (ISFSI)  or  monitored 
retrievable  storage  installation  (MRS) 
under  10  CFR  Part  72  shall  become 
effective  only  upon  order  of  the 
Commission.  The  Director  of  Nuclear 
Material  Safety  and  Safeguards  shall 
not  issue  an  initial  license  for  the 
construction  and  operation  of  an 
independent  spent  fuel  storage 
installation  (ISFSI)  or  a  monitored 
retrievable  storage  installation  (MRS) 
under  10  CFR  Part  72  until  expressly 
authorized  to  do  so  by  the  Commission. 

***** 

6.  In  Appendix  C.  Table  lA,  is  revised 
to  read  as  follows: 

Appendix  C — General  Statement  of 
Policy  and  Procedure  for  NRG 
Enforcement  Actions 
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Table  1  A— Base  Civil  Penalties 


Power  reactors 

Test  reactors „ 

Research  reactors  arxl  critical  ladiities _ 

Fuel  fatjricators  and  industrial  processors  ' 

Mids  and  uranium  conversion  facilities _ 

(.  Industrial  users  oJ  material  * _ 

g.  Waste  disposal  licensees 

h.  Academic  or  medical  institutions  • 

I.  Independerrt  spent  fuel  and  monitored  retrievable  storaQe  installatiorw.. 
j.  Other  material  licensees _ 


Plant 
operations, 
construc- 
tion, health 
physics  and 
anEP 


$100,000 
10.000 

5.000 
25.000 
10,000 
10,000 
10,000 

5.000 
25.000 

1.000 


Safeguards 


$100,000 

10.000 

5.000 

♦100,000 


100.000 


Transportation 


Greater 

than  Type  A 

quantity  ■ 


$100,000 

10,000 

5,000 

25,000 

5,000 

5,000 

5.000 

2.500 

25.000 

2.500 


Type  A 
quantity 
or  less  * 


$5,000 
2.000 
1.000 
5,000 
2.000 
2,000 
2,000 
1.000 
5.000 
1.000 


■  Includes  irradiated  fuel,  hioh  level  waste,  unirradiated  fissile  material  and  any  other  quantities  requiring  Type  B  pacltaging. 

*  Includes  low  specific  activity  waste  (LSA),  low  level  waste,  Type  A  packages,  and  excepted  quantities  and  articles. 

*  Large  firms  engaged  in  manufacturing  (or  distribution  of  byproduct,  source,  or  special  nuclear  material. 

*  This  amount  refers  to  Category  1  licensees  (or  defined  in  10  CFR  73.2(bb)).  Licensed  fuel  fabricators  not  authorized  to  possess  Category  1  material  have  a 
base  penalty  amount  of  $50,000. 

*  Includes  industrial  radiographers,  nuclear  pharrnacies.  and  other  industrial  users. 

*  This  applies  to  nonprofit  institutions  not  otherwise  categorized  under  sections  "a"  through  "g"  in  this  table. 


PART  19— NOTICES,  INSTRUCTIONS, 
AND  REPORTS  TO  WORKERS; 
INSPECTIONS 

7.  The  authority  citation  for  Part  19  is 
revised  to  read  as  follows: 

Authority:  Sees.  53,  63.  81, 103. 104, 161, 186. 
68  Stat.  930,  933.  935,  936,  937.  946,  955,  as 
amended,  sec.  234,  83  Stat.  444,  as  amended 
(42  U.S.C.  2073,  2093,  2111.  2133,  2134,  2201, 
2236,  2282];  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841).  Pub.  L  95-601.  sec. 
10,  92  Stat.  2951  (42  U.S.C.  5851). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273);  §{  19.11(a),  (c).  (d), 
and  (e)  and  19.12  are  issued  under  sec.  161b, 
68  Stat.  948,  as  amended  (42  U.S.C.  2201(b)); 
and  S§  19.13  and  19.14(a)  are  issued  under 
sec.  1610,  68  Stat.  950,  as  amended  (42  U.S.C. 
2201(o)). 

8.  Section  19.2  is  revised  to  read  as 
follows: 

§19.2    Scope. 

The  regulations  in  this  part  apply  to 
all  persons  who  receive,  possess,  use,  or 
transfer  material  licensed  by  the 
Nuclear  Regulatory  Commission 
pursuant  to  the  regulations  in  Parts  30 
through  35,  39,  40,  60,  61,  70.  or  72  of  this 
chapter,  including  persons  licensed  to 
operate  a  production  or  utilization 
facility  pursuant  to  Part  50  of  this 
chapter. 

9.  In  §  19.3,  paragraph  (d)  is  revised  to 
read  as  follows: 

§  19.3    Definitions. 


(d)  "License"  means  a  license  issued 
under  the  regulations  in  Parts  30  through 
35.  39,  40,  60,  61,  70,  or  72  of  this  chapter, 
including  licenses  to  operate  a 


production  or  utilization  facility 
pursuant  to  Part  50  of  this  chapter. 
"Licensee"  means  the  holder  of  such  a 
license. 


PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

10.  The  authority  citation  for  Part  20  is 
revised  to  read  as  follows: 

Authority:  Sees.  53,  63,  65,  81, 103, 104, 161, 
68  Stat.  930,  933,  935,  936,  937.  948,  as 
amended  (42  U.S.C.  2073,  2093,  2095,  2111, 
2133.  2134.  2201);  sees.  201,  as  amended,  202, 
206,  88  Stat.  1242.  as  amended,  1244. 1246  (42 
U.S.C.  5841.  5842,  5846). 

Section  20.408  also  issued  under  sees.  135, 
141.  Pub.  L.  97-425.  96  Slat.  2232,  2241  (42 
U.S.C.  10155, 10161). 

For  the  purposes  of  sec.  223,  68  Stat.  938,  as 
amended  (42  U.S.C.  2273),  $  S  20.101,  20.102, 
20.103  (a),  (b)  and  (f),  20.104  (a)  and  (b). 
20.105(b),  20.106(a),  20.201,  20.202(a),  20.205. 
20.207.  20.301.  20.303.  20.304.  and  20.305  are 
issued  under  sec.  161b.  68  Stat.  948.  as 
amended  (42  U.S.C.  2201(b));  and  §§  20.102, 
20.103(e).  20.401-20.407.  20.408(b)  and  20.409 
are  issued  under  sec.  161o.  68  Stat.  950,  as 
amended  (42  U.S.C.  2201(o)). 

11.  Section  20.2  is  revised  to  read  as 
follows: 

§  20.2    Scope. 

The  regulations  in  this  part  apply  to 
all  persons  who  receive,  possess,  use.  or 
transfer  material  licensed  pursuant  to 
the  regulations  in  Parts  30  through  35.  39, 
40.  60,  61,  70,  or  72  of  this  chapter, 
including  persons  licensed  to  operate  a 
production  or  utilization  facility 
pursuant  to  Part  50  of  this  chapter. 

12.  In  §  20.408.  paragraph  (a)(5)  is 
revised  to  read  as  follows: 


§  20.408    Reports  of  personnel  monitoring 
on  termination  of  employment  or  work. 

(a)  This  section  applies  to  each  person 
licensed  by  the  Commission  to: 

•       •        •        •        * 

(5)  Possess  spent  fuel  in  an 
independent  spent  fuel  storage 
installation  (ISFSI)  or  possess  spent  fuel 
or  high  level  radioactive  waste  in  a 
monitored  retrievable  storage 
installation  (MRS)  pursuant  to  Part  72  of 
this  chapter;  or 


PART  21-REPORTING  OF  DEFECTS 
AND  NONCOMPLIANCE 

13.  The  authority  citation  for  Part  21  is 
revised  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948,  as 
amended,  sec.  234,  83  Stat.  444,  as  amended 
(42  U.S.C.  2201,  2282);  sees.  201,  as  amended, 
206,  88  Stat.  1242.  as  amended,  1246  (42  U.S.C. 
5841.  5846). 

Sec.  21.2  also  issued  under  sees.  135. 141, 
Pub.  L  97-425.  96  Stat.  2232,  2241  (42  U.S.C. 
10155. 10161). 

For  the  purposes  of  sec.  223.  68  Stat.  958,  as 
amended  (42  U.S.C.  2273);  §§  21.6.  21.21(a) 
and  21.31  are  issued  under  see.  161b.  68  Stat. 
948.  as  amended  (42  U.S.C.  2201(b));  and 
§i  21.21.  21.41  and  21.51  are  isused  under  sec. 
1610.  68  Stat.  950.  as  amended  (42  U.S.C. 
2201(0)). 

14.  Section  21.2  is  revised  to  read  as 
follows: 

§  21.2    Scope. 

The  regulations  in  this  part  apply, 
except  as  specifically  provided 
otherwise  in  Parts  31,  34,  35,  39,  40,  00, 
61,  70,  or  72  of  this  chapter,  to  each 
individual,  partnership,  corporation,  or 
other  entity  licensed  pursuant  to  the 


regulations  in  this  chapter  to  possess, 
use,  and/or  transfer  within  the  United 
States  source  material,  byproduct 
material,  special  nuclear  material,  and/ 
or  spent  fuel  and  high-level  radioactive 
waste,  or  to  construct,  manufacture, 
possess,  own,  operate  and/or  transfer 
within  the  United  States,  any  production 
or  utilization  facility,  or  independent 
spent  fuel  storage  installation  (ISFSI)  or 
monitored  retrievable  storge  installation 
(MRS),  and  to  each  director  (see 
§  21.3(f))  and  responsible  officer  (see 
§  21.3(j))  of  such  a  licensee.  The 
regulations  in  this  part  apply  also  to 
each  individual,  corporation, 
partnership  or  other  entity  doing 
business  within  the  United  States,  and 
each  director  and  responsible  officer  of 
such  organization  that  constructs  (see 
§  21.3(c))  a  production  or  utilization 
facility  licensed  for  manufacture, 
construction  or  operation  (see  §  21.3(h)) 
pursuant  to  Part  50  of  this  chapter,  an 
independent  spent  fuel  storage 
installation  (ISFSI)  for  the  storage  of 
spent  fuel  licensed  pursuant  to  Part  72  of 
this  chapter  or  a  monitored  retrievable 
storage  installation  (MRS)  for  the 
storage  of  spent  fuel  or  high-level 
radioactive  waste  licensed  pursuant  to 
Part  72  of  this  chapter,  or  supplies  (see 
§  21.3(1))  basic  components  (see 
§  21.3(a))  for  a  facility  or  activity 
licensed,  other  than  for  export,  under 
Parts  30.  39.  40,  50,  60,  61,  70,  71,  or  72  of 
this  chapter.  Nothing  in  these 
regulations  should  be  deemed  to 
preclude  either  an  individual  or  a 
manufacturer/supplier  of  a  commerical 
grade  item  (see  §  21.3(a-l))  not  subject 
to  the  regulations  in  this  part  from 
reporting  to  the  Commission  a  known  or 
suspected  defect  or  failure  to  comply 
and,  as  authorized  by  law,  the  identity 
of  anyone  so  reporting  will  be  withheld 
from  disclosure.' 


'  NRC  Resiotiiil  Officers  will  accept  collect 
telephone  calls  from  individuals  who  wish  to  speak 
to  NRC  representatives  concerning  nuclear  safety- 
related  problems  The  location  and  telephone 
numbers  (for  nights  and  holidays  as  well  as  regular 
hours)  are  listed  below: 


Region 

II 
III 
IV 
IV 


IPhiladetphia) (215)  337-5000 

lAllanIa) (404)  331-4503 

(Chicano) (312)  790-5500 

(Dallas) (817)  860-8100 

lifanium  Recovery  Field  Office 

(Dcnverl (303)  236-2805 

(San  Francisco) (415)  943-3700 


PART  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  LICENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

15.  The  authority  citation  for  Part  51  is 
revised  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948.  as 
amended  (42  U.S.C.  2201);  sees.  201.  as 
amended.  202,  88  Stat.  1242,  as  amended,  1244 
(42  U.S.C.  5841.  5842). 

Subpart  A  also  issued  under  National 
Environmeital  Policy  Act  of  1969,  sees.  102. 
104, 105,  83  Stat.  853-854,  as  amended  (42 
U.S.C.  4332,  4334,  4335);  and  Pub.  L.  95-^04, 
Title  II.  92  Slat.  3033-3041.  Sections  51.20, 
51.30,  51.60,  51.61.  51.80,  and  51.97  also  issued 
under  sees.  135, 141,  Pub.  L.  97-425,  96  Stat. 
2232,  2241,  and  sec.  148,  Pub.  L.  100-203, 101 
Stat.  1330-235  (42  U.S.C.  10155. 10161, 10168). 
Section  51.22  also  issued  under  sec.  274,  73 
Stat.  688,  as  amended  by  92  Stat.  3036-3038 
(42  U.S.C.  2021). 

16.  In  §  51.20,  paragraph  (b)(9)  is 
revised  to  read  as  follows: 

§  S 1 .20    Criteria  for  an  Identification  of 
licensing  and  regulatory  actions  requiring 
environmental  Impact  statements. 

***** 

(b)  The  following  types  of  actions 
require  an  environmental  impact 
statement  or  a  supplement  to  an 
environmental  impact  statement: 

***** 

(9)  Issuance  of  a  license  pursuant  to 
Part  72  of  this  chapter  for  the  storage  of 
spent  fuel  in  an  independent  spent  fuel 
storage  installation  (ISFSI)  at  a  site  not 
occupied  by  a  nuclear  power  reactor,  or 
for  the  storage  of  spent  fuel  or  high-level 
radioactive  waste  in  a  monitored 
retrievable  storage  installation  (MRS). 
***** 

17.  In  §  51.30,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§  51.30    Environmental  assessment 

***** 

(c)  An  environmental  assessment  for  a 
proposed  action  regarding  a  monitored 
retrievable  storage  installation  (MRS) 
will  not  address  the  need  for  the  MRS  or 
any  alternative  to  the  design  criteria  for 
an  MRS  set  forth  in  section  141(b)(1)  of 
the  Nuclear  Waste  Policy  Act  of  1982  (96 
Stat.  2242,  42  U.S.C.  10161(b)(1)). 

18.  In  §  51.60,  paragraphs  (a),  (b)(l)(iii) 
and  (b)(4)  are  revised  to  read  as  follows: 

§  51.60    Environmental  report— materials 
licenses. 

(a)  Each  applicant  for  a  license  or 
other  form  of  permission,  or  an 
amendment  to  or  renewal  of  a  license  or 
other  form  of  permission  issued 
pursuant  to  Parts  30,  32,  33,  34,  35,  39,  40, 
61,  70  and/or  72  of  this  chapter,  and 
covered  by  paragraphs  (b)(1)  through 
(b)(6)  of  this  section,  shall  submit  with 
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its  application  to  the  Director  of  Nuclear 
Material  Safety  and  Safeguards  the 
number  of  copies,  as  specified  in  §  51.66, 
of  a  separate  document,  entitled 
"Applicant's  Environmental  Report"  or 
"Supplement  to  Applicant's 
Environmental  Report."  as  appropriate. 
The  "Applicant's  Environmental  Report" 
shall  contain  the  information  specified 
in  §  51.45.  If  the  application  is  for  an 
amendment  to  or  a  renewal  of  a  license 
or  other  form  of  permission  for  which 
the  applicant  has  previously  submitted 
an  environmental  report,  the  supplement 
to  applicant's  environmental  report  may 
be  limited  to  incorporating  by  reference, 
updating  or  supplementing  the 
information  previously  submitted  to 
reflect  any  significant  environmental 
change,  including  any  significant 
environmental  change  resulting  from 
operational  experience  or  a  change  in 
operations  or  proposed 
decommissioning  activities.  If  the 
applicant  is  the  U.S.  Department  of 
Energy,  the  environmental  report  may 
be  in  the  form  of  either  an 
environmental  impact  statement  or  an 
environmental  assessment,  as 
appropriate. 

(b)  *  *  * 

(1) '  *  * 

(iii)  Storage  of  spent  fuel  in  an 
independent  spent  fuel  storage 
installation  (ISFSI)  or  the  storage  of 
spent  fuel  or  high-level  radio-active 
waste  in  a  monitored  retrievable  storage 
installation  (MRS)  pursuant  to  Part  72  of 
this  chapter. 
***** 

(4)  Amendment  of  a  license  to 
authorize  the  decommissioning  of  an 
independent  spent  fuel  storage 
installation  (ISFSI)  or  a  monitored 
retrievable  storage  installation  (MRS) 
pursuant  to  Part  72  of  this  chapter. 
***** 

19.  Section  51.61  is  revised  to  read  as 

follows: 

§  51.61    Environmental  report- 
independent  spent  fuel  storage  installation 
(ISFSI)  or  monitored  retrievable  storage 
Installation  (MRS)  license. 

Each  applicant  for  issuance  of  a 
license  for  storage  of  spent  fuel  in  an 
independent  spent  fuel  storage 
installation  (ISFSI)  or  for  the  storage  of 
spent  fuel  and  high-level  radioactive 
waste  in  a  monitored  retrievable  storage 
installation  (MRS)  pursuant  to  Part  72  of 
this  chapter  shall  submit  with  its 
application  to  the  Director  of  Nuclear 
Material  Safety  and  Safeguards  the 
number  of  copies,  as  specified  in  §  51.66 
of  a  separate  document  entitled 
"Applicant's  Environmental  Report — 
ISFSI  License"  or  "Applicant's 
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Environmental  Report — MRS  License," 
as  appropriate.  If  the  applicant  is  the 
U.S.  Department  of  Energy,  the 
environmental  report  may  be  in  the  form 
of  either  an  environmental  impact 
statement  or  an  environmental 
assessment,  as  appropriate.  The 
environmental  report  shall  contain  the 
information  specified  in  §  51  45  and 
shall  address  the  siting  evaluation 
factors  contained  in  Subpart  E  of  Part  72 
of  this  chapter.  Unless  otherwise 
required  by  the  Commission,  in 
accordance  with  the  generic 
determination  in  §  51.23(a)  and  the 
provisions  in  §  51.23(b),  no  discussion  of 
the  environmental  impact  of  the  storage 
of  spent  fuel  at  an  ISFSl  beyond  the 
term  of  the  license  or  amendment 
applied  for  is  required  in  an 
environmental  report  submitted  by  an 
applicant  for  an  initial  license  for 
storage  of  spent  fuel  in  an  ISFSI,  or  any 
amendment  thereto. 

20.  In  §  51.80,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  51.80    Draft  environmental  impact 
statement— materials  license. 

***** 

(b)(1)  Independent  spent  fuel  storage 
installation  (ISFSI).  Unless  otherwise 
determined  by  the  Commission  and  in 
accordance  with  the  generic 
determination  in  §  51.23(a)  and  the 
provisions  of  §  51.23(b),  a  draft 
environmental  impact  statement  on  the 
issuance  of  an  initial  license  for  storage 
of  spent  fuel  at  an  independent  spent 
fuel  storage  installation  (ISFSI)  or  any 
amendment  thereto,  will  address 
environmental  impacts  of  spent  fuel 
only  for  the  term  of  the  license  or 
amendment  applied  for. 

(2)  Monitored  retrievable  storage 
installation  (MRS).  As  provided  in 
sections  141  (c),  (d),  and  (e)  and  148  (a) 
and  (c)  of  the  Nuclear  Waste  Policy  Act 
of  1982.  as  amended  (NWPA)  (96  Stat. 
2242.  2243.  42  U.S.C.  10161  (c),  (d).  (e); 
101  Stat.  1330-235, 1330-236,  42  U.S.C. 
10168  (a)  and  (c)),  a  draft  environmental 
impact  statement  for  the  construction  of 
a  monitored  retrievable  storage 
installation  (MRS)  will  not  address  the 
need  for  the  MRS  or  any  alternative  to 
the  design  criteria  for  an  MRS  set  forth 
in  section  141(b)(1)  of  the  NWPA  (96 
Stat.  2242,  42  U.S.C.  10161(b)(1))  but  may 
consider  alternative  facility  designs 
which  are  consistent  with  these  design 
criteria. 

21.  In  §  51.97,  a  new  paragraph  (b)  is 
added  to  read  as  follows: 

§  51.97    Final  environmental  Impact 
statenMnt-nwterials  license.  . 


(b)  Monitored  retrievable  storage 
facility  (MRS).  As  provided  in  sections 
141  (c),  (d),  and  (e)  and  148  (a)  and  (c)  of 
the  Nuclear  Waste  Policy  Act  of  1982.  as 
amended  (NWPA)  (96  Stat.  2242,  2243, 
42  U.S.C.  lOlGl  (c),  (d),  (e);  101  Stat. 
1330-235, 1330-236,  42  U.S.C.  10168  (a), 
(c))  a  final  environmental  impact 
statement  for  the  construction  of  a 
monitored  retrievable  storage 
installation  (MRS)  will  not  address  the 
need  for  the  MRS  or  any  alternative  to 
the  design  criteria  for  an  MRS  set  forth 
in  section  141(b)(1)  of  the  NWPA  (96 
Stat.  2242,  42  U.S.C.  10161(b)(1))  but  may 
consider  alternative  facility  designs 
which  are  consistent  with  these  design 
criteria. 

§  51.101    [Amended] 

22.  The  references  to  §§  72.11,  72.20 
and  72.31(b)  in  the  second  sentence  of 
paragraph  (a)(2)  of  §  51.101  are 
redesignated  respectively  as  §§  72.16. 
72.34  and  72.40(b). 

PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

23.  The  authority  citation  for  Part  70  is 
revised  to  read  as  follows: 

Authority:  Sections  51,  53, 161, 182, 183,  68 
Stat.  929,  930,  948,  953,  954,  as  amended,  sec. 
234,  83  Stat.  444,  as  amended  (42  U.S.C.  2071, 
2073,  2201,  2232,  2233,  2282);  sees.  201,  as 
amended,  202.  204.  206,  88  Stat.  1242,  as 
amended.  1244. 1245, 1246  (42  U.S.C.  5841, 
5842,  5845,  5846). 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  sees.  135, 141.  Pub.  L.  97-425,  96  Stat. 
22.32,  2241  (42  U.S.C.  10155, 10161).  Section 
70.7  also  issued  under  Pub.  L.  95-601,  sec.  10, 
92  Stat.  2951  (42  U.S.C.  5851).  Section  70.21(g) 
also  issued  under  sec.  122.  68  Stat.  939  (42 
U.S.C.  2152).  Section  70.31  also  issued  under 
sec.  57d.  Pub.  L.  93-377,  88  Stat.  475  (42  U.S.C. 
2077).  Sections  70.36  and  70.44  also  issued 
under  sec.  184.  68  Stat.  954.  as  amended  (42 
U.S.C.  2234).  Section  70.61  also  issued  under 
sees.  186, 187,  68  Stat.  955  (42  U.S.C.  2236, 
2237).  Section  70.82  also  issued  under  sec. 
108,  68  Stat.  939.  as  amended  (42  U.S.C.  2138). 

For  the  purposes  of  sec.  223,  68  Stat.  958.  as 
amended  (42  U.S.C.  2273);  §§  70.3,  70.19(c), 
70.21(c).  70.22  (a),  (b)  (d)-(k).  70,24  (a)  and  (b), 
70.32  (a)(3).  (5)  and  {6).  (d)  and  (i),  70.36.  70.39 
(b)  and  (c),  70.41(a).  70.42  (a)  and  (c),  70.56. 
70.57  (b),  (c),  and  (d).  70.58  (a)-(g)(3),  and  (h)- 
(j)  are  issued  under  sec.  161b.  68  Stat.  948  as 
amended  (42  U.S.C.  2201(b));  §§  70.7.  70.20a 
(a)  and  (d),  70.20b  (c)  and  (e),  70.21(c), 
70.24(b),  70.32  (a)(6|.  (c),  (d|,  (e).  and  (g),  70.36, 
70.51(c)-(g).  70.56.  70.57  (b)  and  (d),  70.58  (a)- 
(gl(3)  and  (h)-(j)  are  issued  under  sec.  161i.  68 
Stat.  949.  as  amended  (42  U.S.C.  2201(i));  and 
§§  70.5.  70.9.  70.20b  (d)  and  (e).  70.38.  70.51  (b) 
and  (i).  70.52,  70.53.  70.54.  70.,55,  70.58  (g)(4), 
(k)  and  (1).  70.59.  and  70.60  (b)  and  (c)  are 
issued  under  sec.  161o.  68  Stat  950,  as 
amended  (42  U.S.C.  2201(o)). 

24.  In  §  70.1,  paragraph  (c)  is  revised 
to  read  as  follows: 


§  70.1    Purpose 

***** 

(c)  The  regulations  in  Part  72  of  this 
chapter  establish  requirements, 
procedures,  and  criteria  for  the  issuance 
of  licenses  to  possess: 

(1)  Spent  fuel  and  other  radioactive 
materials  associated  with  spent  fuel 
storage  in  an  independent  spent  fuel 
storage  installation  (ISFSI),  or 

(2)  Spent  fuel,  high-level  radioactive 
waste,  and  other  radioactive  materials 
asociated  with  the  storage  in  a 
monitored  retrievable  storage 
installation  (MRS),  and  the  terms  and 
conditions  under  which  the  Commission 
will  issue  such  licenses. 

25.  In  §  70.20a,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  70.20a    General  license  to  possess 
special  nuclear  material  for  transport 

***** 

(b)  Notwithstanding  any  other 
provision  of  this  chapter,  the  general 
license  issued  under  this  section  does 
not  authorize  any  person  to  conduct  any 
activity  that  would  be  authorized  by  a 
license  issued  pursuant  to  Parts  30 
through  35.  39.  40.  50.  72, 110.  or  other 
sections  of  this  part. 


PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

26.  The  authority  citation  for  Part  73  is 
revised  to  read  as  follows: 

Authority:  Sees.  53, 161,  68  Stat  930.  948,  as 
amended,  sec.  147,  94  Stat.  780  (42  U.S.C. 
2073,  2167,  2201):  sees.  201,  as  amended,  204, 
88  Stat.  1242.  as  amended,  1245  (42  U.S.C. 
5841,  5844). 

Section  73.1  also  issued  under  sees.  135, 
141.  Pub.  L.  97-425,  96  Stat.  2232.  2241  (42 
U.S.C.  10155, 10161).  Sec.  73.37(f)  also  issued 
under  sec.  301,  Pub.  L.  96-295,  94  Stat.  789  (42 
U.S.C.  5841  note).  Section  73.57  is  issued 
under  sec.  606,  Pub.  L.  99-399, 100  Stat.  876 
(42  U.S.C.  2169). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273).  §§  73.21,  73.37(g) 
and  73.55  are  issued  under  sec.  161b,  68  Stat. 
948.  as  amended  (42  U.S.C.  2201(b));  §§  73.20. 
73.24.  73.25.  73.26.  73.27.  73.37.  73.40.  73.45. 
73.46.  73.50,  73.55,  73.57.  and  73.67  are  issued 
under  sec.  161i,  68  Stat.  949.  as  amended  (42 
U.S.C.  2201(i));  and  §§  73.20(c)(1),  73.24(b)(1). 
73.26  (b)(3).  (h)(6),  and  (k)(4),  73.27  (a)  and  (b), 
73.37(f).  73.40  (b)  and  (d).  73.46  (g)(6)  and 
(h)(2),  73.50  (g)(2).  (3){iii)(B)  and  (h),  73.55 
(h)(2).  and  (4)(in)(B).  73.57,  73.70.  73.71  and 
73.72  arc  issued  under  sec.  161o,  68  Slat.  950. 
as  amended  (42  U.S.C.  2201(o)). 

27.  In  §  73.1.  paragraph  (b)(6)  is 
revised  to  read  as  follows: 

§73.1    Purpose  and  scope. 

***** 

(b)  •   •   * 
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(6)  This  part  prescribes  requirements 
for  the  physical  protection  of  spent  fuel 
stored  in  either  an  independent  spent 
fuel  storage  installation  (ISFSI)  or  a 
monitored  retrievable  storage 
installation  (MRS)  licensed  under  Part 
72  of  this  chapter. 


PART  75— SAFEGUARDS  ON 
NUCLEAR  MATERIAL- 
IMPLEMENTATION  OF  US/IAEA 
AGREEMENT 

28.  The  authority  citation  for  Part  75  is 
revised  to  read  as  follows: 

Authority:  Sees.  53.  63, 103, 104, 122, 161,  68 
Stat.  930,  932,  936,  937,  939.  948,  as  amended 
(42  U.S.C.  2073,  2093,  2133,  2134,  2152,  2201); 
sec.  201,  as  amended,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841). 

Section  75.4  also  issued  under  sees.  135, 
141,  Pub.  L.  97-425,  96  Stat.  2232,  2241  (42 
U.S.C.  10155, 10161). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273),  the  provisions  of 
this  part  are  issued  under  sec.  161o,  68  Stat. 
950,  as  amended  (42  U.S.C.  2201  (o)). 

29.  In  §  75.4,  paragraph  (k)(4)  is 
revised  to  read  as  follows: 

§75.4    Definitions. 

As  used  in  this  part: 

•        •        •         *        • 

(k)  "Installation"  means: 

*  *  *  *  Ik 

(4)  An  independent  spent  fuel  storage 
installation  (ISFSI)  or  a  monitored 
retrievable  storage  installation  (MRS)  as 
defined  n  §  72.3  of  this  chapter;  or 


PART  150— EXEMPTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFFSHORE  WATERS  UNDER 
SECTION  274 

30.  The  authority  citation  for  Part  150 
is  revised  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948,  as 
amended,  sec.  274,  73  Stat.  688,  as  amended 
(42  U.S.C.  2201,  2021);  sec.  201,  as  amended, 
88  Stat.  1242,  as  amended  (42  U.S.C.  5841). 

Sections  150.3, 150.15. 150.15a,  150.31, 
150.32  also  issued  under  sees.  lle(2),  81.  68 
Stat.  923.  935,  as  amended,  sees.  83.  84.  92 
Stat.  3033,  3039  [42  U.S.C.  2014e{2).  2111.  2113, 
2114).  Section  150.14  also  issued  under  sec. 
53.  68  Stat.  930,  as  amended  (42  U.S.C.  2073). 
Section  150.15  also  issued  under  sees.  135, 
141.  Pub.  L.  97-425,  96  Stat.  2232,  2241  (42 
U.S.C.  10155. 10161).  Section  150.17a  also 
issued  under  sec.  122.  68  Stat.  939  [42  U.S.C. 
2152).  Section  150.30  also  issued  under  sec. 
234.  83  Stat.  444  (42  U.S.C.  2282). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  [42  U.S.C.  2273);  §§  150.20(b)  [2)-[4) 
and  150.21  are  issued  under  sec.  161b,  68  Stat. 
948,  as  amended  [42  U.S.C.  2201(b));  §  150.14 
is  issued  under  sec.  1611,  68  Stat.  949,  as 


amended  (42  U.S.C.  2201(i));  and  §§  150.16- 
150.19  and  150.20(b)(1)  are  issued  under  sec. 
1610,  68  Stat.  950.  as  amended  (42  U.S.C. 
2201(0)). 

31.  In  §  150.15,  paragraph  {a)(7)  is 
revised  to  read  as  follows: 

§150.15    Persons  not  exempt. 

(a)  *  *  * 

(7)  The  storage  of: 

(i)  Spent  fuel  in  an  independent  spent 
fuel  storage  installation  (ISFSI)  or 

(ii)  Spent  fuel  and  high  level 
radioactive  waste  in  a  monitored 
retrievable  storage  installation  (MRS) 
licensed  pursuant  to  Part  72  of  this 
chapter. 
***** 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  August,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Samuel }.  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc.  88-18773  Filed  8-18-88;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

[Regulation  C;  Docket  No.  R-0635] 

Home  Mortgage  Disclosure;  Revisions 
to  Regulation  C 

AGENCY;  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  has  adopted  a 
revised  Regulation  C  (Home  Mortgage 
Disclosure).  The  revised  regulation 
incorporates  recent  amendments  to  the 
Home  Mortgage  Disclosure  Act  that 
were  contained  in  the  Housing  and 
Community  Development  Act  of  1987. 
These  statutory  amendments 
permanently  extend  the  act  and  expand 
its  coverage  to  include  mortgage 
banking  subsidiaries  of  bank  and 
savings  and  loan  holding  companies, 
and  savings  and  loan  service 
corporations  that  originate  or  purchase 
mortgage  loans.  Other  revisions  stem 
from  a  review  made  in  accordance  with 
the  Board's  Regulatory  Improvement 
Program. 

The  HMDA-1  form,  which  is  used  by 
banks,  thrifts,  and  other  depository 
institutions  for  reporting  loan  data, 
remains  essentially  unchanged.  The 
Board  has  adopted  a  separate  form 
HMDA-2  for  use  by  mortgage  banking 
subsidiaries  of  holding  companies  and 
newly  covered  service  corporations, 
because  these  institutions  are  required 
lo  exclude  FHA  loans  from  their  reports. 
EFFECTIVE  DATES:  September  19, 1988, 
except  that  the  provisions  in  §  203.2  (f) 


and  (g)  related  to  the  reporting  of  mobile 
and  manufactured  home  loans  will  take 
effect  on  January  1, 1989.  Mortgage 
banking  subsidiaries  of  bank  and 
savings  and  loan  holding  companies  and 
savings  and  loan  service  corporations 
will  be  required  to  report  data  for 
calendar  year  1988  in  March  of  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  C.  Wood,  Senior  Attorney,  or 
Thomas  J.  Nolo  or  Linda  Vespereny, 
Staff  Attorneys,  Division  of  Consumer 
and  Community  Affairs,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551.  at  202- 
452-2412  or  202^52-3667;  for  the 
hearing  impaired  only,  contact 
Earnestine  Hill  or  Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  202-452-3544. 

SUPPLEMENTARY  INFORMATION; 
(1)  Background 

The  Board's  Regulation  C  (12  CFR  Part 
203)  implements  the  Home  Mortgage 
Disclosure  Act  of  1975  (HMDA)  (12 
U.S.C.  2801  et  seq.).  It  requires 
depository  institutions  that  have  over 
$10  million  in  assets,  and  have  offices  in 
metropolitan  statistical  areas  (MSAs)  or 
primary  metropolitan  statistical  areas 
(PMSAs),  to  disclose  annually  their 
originations  and  purchases  of  mortgage 
and  home  improvement  loans.  Data 
must  be  itemized  by  census  tract  (or  by 
county,  in  some  instances)  and  also  by 
type  of  loan.  A  statement  covering  the 
data  on  a  calendar  year  basis  must  be 
made  available  to  the  public  and 
reported  to  the  institution's  federal 
supervisory  agency  by  March  31 
following  the  calendar  year  for  which 
the  data  are  compiled. 

When  originally  passed  in  1975. 
HMDA  contained  a  "sunset"  provision 
under  which  the  act  was  to  expire  in 
1980.  A  number  of  temporary  extensions 
were  enacted  and.  in  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L  100-242.  section  565.  101  Stat. 
1815, 1945).  the  Congress  permanently 
extended  HMDA  by  striking  the  sunset 
provision  from  the  act.  The  statutory 
amendments  were  signed  into  law  on 
P^ebruary  5, 1988.  In  addition  to  the 
permanent  extension,  these 
amendments  expanded  the  coverage  of 
HMDA  to  include  mortgage  banking 
subsidiaries  of  bank  holding  companies 
and  savings  and  loan  holding 
companies,  as  well  as  savings  and  loan 
service  corporations. 

On  May  13, 1988.  the  Board  published 
for  public  comment  an  amended 
Regulation  C  to  implement  these  and 
other  changes  (53  FR  17061).  With  some 
changes  that  are  identified  in  the 
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sections  that  follow,  the  Board  is  now 
adopting  the  revised  regulation  in  final 
form. 

(2)  Regulatory  Review 

The  Board's  Regulatory  Improvement 
Program  calls  for  periodic  review  of 
each  of  the  Board's  regulations  to 
determine  whether  the  regulation  can  be 
simplified.  The  Board  conducted  such  a 
review  of  Regulation  C  and  made  a 
number  of  changes.  The  text  of  the 
regulation  was  revised  to  improve  its 
clarity.  Obsolete  provisions  were 
deleted,  footnotes  eliminated,  and  a 
detailed  appendix  regarding  state 
exemptions  replaced  by  a  brief 
reference  in  the  regulation.  In  addition, 
the  instructions  to  the  reporting  forms 
were  significantly  reworked  and  should 
be  easier  to  follow. 

(3)  Availability  of  Aggregated  Data 

As  required  by  the  Home  Mortgage 
Disclosure  Act,  the  Federal  Financial 
Institutions  Examination  Council  (with 
support  from  the  Federal  Reserve  Board 
and  the  other  financial  regulators) 
aggregates  loan  data  received  from  all 
reporting  institutions  in  each  MSA.  The 
Examination  Council  also  produces 
tables  for  each  MSA  showing  lending 
patterns  according  to  demographic 
characteristics  such  as  income  level  and 
age  of  housing  stock.  These  tables, 
together  with  data  on  the  individual 
institutions,  are  sent  to  central  data 
depositories  in  each  MSA.  The  act 
specifies  that  the  aggregated  data  and 
related  tables  shall  be  available  no  later 
than  December  31  following  the 
calendar  year  to  which  they  relate. 
Typically,  the  Examination  Council  has 
released  these  reports  by  late  November 
or  early  December. 

The  conference  report  accompanying 
the  HMDA  amendments  indicates 
Congressional  interest  in  having  the 
HMDA  data  available  at  the  central 
data  depositories  earlier  than  is  now  the 
case.  Member  agencies  of  the 
Examination  Council  are  implementing 
changes  to  data  processing  procedures 
in  order  to  facilitate  the  earlier 
availability  of  the  data.  The  Board 
believes  that  the  revision  of  Regulation 
C,  together  with  the  expanded 
ii.structions  for  reporting,  will  serve  this 
purpose  by  enhancing  compliance  and 
by  reducing  errors  that  require  editing 
following  data  submission. 

Several  commenters  on  the  proposal 
suggested  ways  in  which  the  aggregation 
and  presentation  of  aggregated  data 
might  be  improved.  Since  the 
aggregation  process  is  not  governed  by 
Regulation  C,  these  suggestions  will  be 
brought  to  the  attention  of  the 
Examination  Council. 


(4)  Section-by-Secti(Hi  Summary 

The  changes  made  to  each  section  of 
the  revised  regulation  are  discussed 
below. 

Section  203.1    Authority,  purpose,  and 
scope. 

A  reference  has  been  added  in 
§  203.1(a)  to  reflect  the  approval  of 
information  collection  requirements 
under  the  Paperwork  Reduction  Act.  A 
reference  to  HMDA  has  been  added  to 
the  purpose  statement  in  §  203.1(b).  Now 
that  the  term  "depository  institution"  is 
no  longer  used  in  the  regulation 
(eliminating  the  possibility  of 
confusion),  the  term  "depositories"  has 
replaced  the  term  "repositories"  in 
§  203.1(d),  referring  to  the  facilities 
where  data  is  available  in  each  MSA. 

Section  203.2    Definitions. 

Section  203.2  contains  definitions  of 
terms  used  in  the  regulation,  and  has 
been  revised  as  follows. 

Act.  The  definition  of  "act"  in 
§  203.2(a]  has  been  updated. 

Branch  office.  What  qualifies  as  a 
branch  office  has  several  consequences 
for  an  institution.  First,  institutions  that 
do  not  have  a  home  or  branch  office  in 
an  MSA  or  PMSA  are  exempt  from 
HMDA.  Second,  HMDA  data  must  be 
itemized  by  census  tract  for  loans  on 
property  located  in  any  MSA  or  PMSA 
in  which  the  institution  has  a  home  or 
branch  office.  For  loans  on  property 
located  in  other  MSAs  or  PMSAs  (or  not 
located  in  an  MSA  or  PMSA  at  all),  the 
data  are  reported  as  an  aggregate  simi 
without  geographic  itemization.  Third, 
the  data  must  be  made  available  to  the 
public  at  one  branch  office  (or  home 
office)  in  each  MSA  or  PMSA  where  the 
institution  has  home  or  branch  offices. 
Finally,  the  institution  must  post  notices 
in  all  branch  offices  located  in  MSAs  or 
PMSAs  to  inform  the  public  of  the 
availability  of  the  HMDA  data. 

The  revised  definition  set  forth  in 
§  203.2(b)  takes  account  of  the 
difference  between  the  branch  office 
structure  of  the  newly  covered  mortgage 
banking  firms  and  that  of  depository 
institutions  such  as  banks  and  thrift 
institutions.  While  depository 
institutions  must  obtain  approval  from 
federal  or  state  regiilalory  agencies  to 
establish  branch  offices,  mortgage 
banking  firms  generally  are  not  required 
to  obtain  such  approval. 

Accordingly,  the  definition  of  branch 
office  differs  for  the  two  classes  of 
institutions.  The  definition  in  revised 
§  203.2(b)(l)(i)  applies  to  banks,  thrifts, 
and  other  depository  institutions;  it  is 
the  same  as  in  the  current  regulation 
and  is  based  on  the  approval  process. 


For  other  covered  institutions,  the 
Board  defines  "branch  office"  in 
§  203.2(b)(l)(ii)  as  an  office  of  the 
institution  that  takes  applications  from 
the  public  for  home  purchase  or  home 
improvement  loans.  In  response  to 
comments,  the  words  "of  the  institution" 
were  added  to  make  clear  that  branch 
offices  include  only  facilities  of  the 
institution  itself,  not  offices  of  affiliates 
or  other  third  parties.  This  branch  office 
definition  will  apply  to  mortgage 
banking  subsidiaries  of  holding 
companies  and  saving  and  loan  service 
corporations  (except  for  those  that  are 
majority  owned  by  a  single  thrift 
institution). 

The  definition  of  the  term  "financial 
institution"  in  the  May  proposal  would 
have  resulted  in  the  application  of  the 
new  branch  office  definition  to  majority- 
owned  subsidiaries  of  depository 
institutions.  As  discussed  below,  the 
final  rule  does  not  incorporate  that 
change.  Accordingly,  majority-owned 
subsidiaries  of  depository  institutions 
(including  majority-owned  service 
corporations)  will  continue  to  be 
governed  by  the  current  rule,  which 
focuses  on  the  branch  locations  of  the 
parent  institution. 

Federally  related  mortgage  loan. 
Banks  and  other  depository  institutions 
are  subject  to  HMDA  only  if  they  make 
"federally  related  mortgage  loans."  The 
definition  of  that  term,  currently  in 
footnote  1,  has  been  restated  more 
concisely  and  incorporated  in  the  text  of 
the  regulation  as  §  203.2(d). 

Financial  institution.  Section  203.2(e) 
defines  the  institutions  covered  by  the 
regulation;  the  term  "financial 
institution"  replaces  the  term 
"depository  institution."  This  change  is 
designed  to  avoid  the  confusion  that 
might  arise  from  the  fact  that,  in 
ordinary  usage,  the  term  depository 
institution  signifies  institutions  such  as 
banks  and  thrifts,  not  mortgage  banking 
firms  and  other  institutions  that  do  not 
take  deposits.  The  new  definition 
encompasses  both  the  traditional 
depository  institutions  and  the  new 
class  of  covered  institutions:  Savings 
and  loan  service  corporations  and 
mortgage  banking  subsidiaries  of  bank 
holding  companies  and  savings  and  loan 
holding  companies. 

As  noted  above,  depository 
institutions  are  subject  to  HMDA  only  if 
they  make  federally  related  mortgage 
loans.  The  statutory  amendments  do  not 
condition  coverage  of  the  newly  covered 
institutions  on  the  making  of  federally 
related  mortgage  loans.  The  regulatory 
definition  of  "financial  institution" 
parallels  the  statute. 
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A  number  of  commenters  asked  the 
Board  to  clarify  the  term  "mortgage 
banking  subsidiary."  Many  expressed 
concern  that,  without  further 
elaboration,  the  term  might  be  construed 
to  cover  consumer  finance  subsidiaries 
of  holding  companies.  The  Board 
believes  that  the  use  of  the  qualifying 
term  "mortgage  banking"  in  the 
statutory  amendments  suggests  that  the 
Congress  did  not  intend  to  expand 
coverage  to  institutions  that  make  only  a 
limited  number  of  mortgage  loans. 
Section  203.2(e)(l)(ii)  of  the  final 
regulation  defines  a  mortgage  banking 
subsidiary  as  an  institution  that  makes 
home  purchase  loans  in  an  amount 
greater  than  10%  of  its  total  loan  volume, 
measured  in  dollars.  This  cutoff  is 
intended  to  ensure  that  any  holding 
company  subsidiary  whose  line  of 
business  is  other  than  mortgage  banking, 
but  that  makes  a  small  number  of  home 
purchase  loans,  will  not  be  required  to 
report. 

The  May  proposal  treated  majority- 
owned  subsidiaries  of  depository 
institutions  as  financial  institutions  in 
their  own  right.  Consequently,  these 
institutions  would  have  been  considered 
to  have  branch  offices  in  any  MSA 
where  they  have  offices  for  taking  loan 
applications  from  the  public.  A  number 
of  commenters  opposed  this  requirement 
because  of  the  significant  increase  in  the 
reporting  burden  for  subsidiaries  that 
have  offices  in  MSAs  other  than  the 
MSAs  in  which  the  parent  institution 
has  branches.  Moreover,  a  regulatory 
agency  expressed  concern  that  some  of 
the  data  presently  reported  by  these 
subsidiaries  would  no  longer  be 
reported  in  itemized  form.  Upon  further 
analysis,  the  Board  has  decided  to  retain 
the  current  rule  which  treats  majority- 
owned  subsidiaries  as  part  of  the  parent 
institution. 

A  parallel  issue  arises  regarding  the 
treatment  of  savings  and  loan  service 
corporations.  Although  the  statutory 
amendments  brought  savings  and  loan 
service  corporations  specifically  within 
the  coverage  of  HMDA,  service 
corporations  that  are  majority-owned 
subsidiaries  of  thrift  institutions  already 
were  covered  by  Regulation  C.  Because 
of  the  statute's  specific  reference  to 
service  corporations,  however,  the 
Board  considered  whether  a  majority- 
owned  savings  and  loan  service 
corporation  should  continue  to  be 
treated  as  the  subsidiary  of  its  parent 
institution  or  characterized  as  a 
"savings  and  loan  service  corporation" 
under  the  new  definition  in  the 
regulation. 

If  treated  as  a  majority-owned 
subsidiary  the  service  corporation 


would  continue  to  report,  as  it  does  now, 
on  a  consolidated  basis  with  its  parent; 
its  data  would  l>e  itemized  for  MSAs 
where  its  parent  has  offices,  and  would 
include  FHA  lending.  If  the  institution 
were  treated  as  a  "savings  and  loan 
service  corporation,"  however, 
significantly  different  rules  would  apply. 
The  institution  would  itemize  data  only 
for  MSAs  where  it  has  offices  for  taking 
loan  applications,  rather  than  where  its 
parent  has  branch  offices,  and  it  would 
be  required  to  exclude  FHA  loans  from 
its  reports. 

The  Board  believes  that  the  intent  of 
the  Congress  in  enacting  the  statutory 
amendments  was  to  extend  HMDA 
coverage  to  institutions  that  are  not 
already  covered.  Until  now,  only  those 
service  corporations  that  are  majority- 
owned  subsidiaries  of  thrifts  have  been 
reporting  (in  conjunction  with  their 
parent).  Other  service  corporations  were 
not  subject  to  the  regulation  (for 
example,  a  corporation  established  by 
multiple  thrifts,  none  holding  a  majority 
interest).  The  Board  believes  that  the 
amendments  were  intended  to  apply  to 
these  latter  institutions.  Accordingly, 
under  §  203.2(e)(l)(iii)  and  (e)(2)  in  the 
revised  definition  of  "financial 
institution,"  majority-owned  savings 
and  loan  service  corporations  are 
deemed  to  be  part  of  their  parent 
institution. 

The  Board  also  has  proposed  to 
amend  the  definition  of  financial 
institution  to  cover  industrial  banks, 
which  in  recent  years  have  taken  on 
many  of  the  characteristics  of 
commercial  and  savings  banks.  Based 
on  the  comments  and  further  analysis, 
the  Board  has  decided  not  to  include 
industrial  banks  within  the  definition  of 
financial  institution. 

Home  improvement  and  home 
purchase  loans.  The  definitions  of 
"home  improvement  loan"  and  "home 
purchase  loan"  are  set  forth  in  §  203.2(f) 
and  (g). 

The  definition  of  "home  improvement 
loan."  though  revised  for  clarity,  is 
substantively  unchanged.  The  revised 
definition  omits  the  reference  to 
refinancings  found  in  the  current 
regulation  because  home  improvement 
loans  are  generally  not  refinanced,  the 
provision  (footnotes  2  and  3  in  the 
current  regulation)  permitting  any  first- 
lien  loan  to  be  reported  as  a  home 
purchase  loan  now  appears  in  the 
instructions  rather  than  the  regulatory 
text. 

The  definition  of  home  purchase  loan 
currently  is  limited  to  loans  for  the 
purchase  of  "residential  real  property." 
In  contrast,  a  home  improvement  loan  is 
defined  in  terms  of  "residenlial 


dwelling,"  and  may  include  residential 
structures  such  as  mobile  homes  that  are 
not  classified  as  real  property  in  some 
states.  In  publishing  the  proposed 
regulation,  the  Board  requested 
comment  on  whether  dwelling  units 
such  as  mobile  or  manufactured  homes 
should  specifically  be  covered  under  the 
home  improvement  or  the  home 
purchase  loan  definition,  or  both. 

Although  some  commenters  preferred 
that  they  be  excluded,  a  majority 
believed  that  it  was  appropriate  for 
loans  on  such  property  to  be  disclosed, 
given  that  they  are  an  important  source 
of  housing  in  some  areas.  Accordingly, 
the  definitions  of  home  purchase  and 
home  improvement  loans  specifically 
include  mobile  and  manufactured 
homes,  whether  or  not  these  dwellings 
are  considered  real  property  under  state 
law.  This  provision  becomes  effective 
on  January  1, 1989,  and  therefore  will 
not  require  a  change  in  the  reporting  of 
loan  data  for  1988. 

Several  commenters  requested  that 
the  disclosure  requirements  for  home 
equity  fines  be  clarified.  The 
instructions  to  the  reporting  forms, 
contained  in  Appendix  A,  specify  that 
the  data  for  home  improvement  loans 
may  include  that  portion  of  a  home 
equity  line  of  credit  which  the  borrower 
indicates,  when  the  line  is  established, 
will  be  used  for  home  improvement 
purposes. 

Commenters  also  requested 
clarification  on  the  treatment  of 
assumptions.  The  Board  believes  that  if 
an  institution  expressly  agrees  in  writing 
with  a  new  party  to  accept  that  party  as 
the  obligor  on  an  existing  home 
purchase  loan,  the  transaction  should  be 
treated  as  a  new  home  purchase  loan. 
But  if  a  new  party  takes  over  an  existing 
obligation  without  a  written  agreement, 
the  loan  is  not  reportable  under  HNfDA. 

Section  203.3    Exempt  institutions- 
Section  203.3  excludes  from  the 
coverage  of  the  regulation  small 
institutions,  institutions  without  offices 
in  MSAs,  and  institutions  that  are 
subject  to  a  similar  state  law  and  have 
been  granted  an  exemption  from  the 
federal  law. 

The  provisions  of  this  section  have 
been  reorganized  and  the  language 
clarified;  the  substantive  rules  remain 
unchanged.  Material  relating  to  state 
law  exemptions  has  been  grouped 
together  in  §  203..3(b).  A  new 
§  203.3(b)(2)  has  been  added  to  indicate 
that  a  state  or  a  financial  institution 
may  apply  to  the  Board  for  an 
exemption  from  the  regulation  based  on 
the  existence  of  a  similar  state 
disclosure  law.  This  reference  replaces 
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the  detailed  discussion  in  current 
Appendix  B  (which  the  Board  has 
deleted)  about  the  filing  of  applications 
for  state  exemptions. 

The  Board  has  received  questions 
about  how  data  should  be  reported  in 
cases  where  a  merger  of  two  or  more 
financial  institutions  occurs.  In  some 
cases,  the  merger  of  two  institutions  that 
previously  were  both  exempt,  because 
of  their  asset  size,  may  produce  a 
successor  institution  whose  assets 
exceed  the  $10  million  cutoff.  In  other 
cases,  a  covered  institution  may  merge 
with  one  that  was  previously  exempt 
because  of  asset  size  or  location  outside 
an  MSA. 

In  the  case  of  two  exempt  institutions, 
the  successor  institution  that  becomes 
subject  to  HMDA  will  be  required  to 
disclose  loan  data  for  the  calendar  year 
following  the  year  in  which  the  merger 
took  place. 

If  two  institutions  merge  and  only  one 
of  them  was  previously  covered,  the 
successor  institution  is  required  to 
report  loan  data,  for  the  covered 
instituton,  for  the  calendar  year  in 
which  the  merger  took  placf .  That  report 
may.  but  need  not,  also  include  loan 
data  for  the  previously  exempt 
institution.  Beginning  with  the  following 
calendar  year,  the  institution  will  file  a 
consolidated  report  that  includes  all 
loan  data. 

A  similar  reporting  question  arises 
when  the  institutions  that  merge  are 
both  covered  institutions.  If  two  covered 
institutions  merge,  the  successor 
institution  may  file  a  consolidated  report 
for  the  calendar  year  in  which  they 
merge,  but  has  the  option  of  filing 
separate  reports  for  that  year.  Beginning 
with  the  following  calendar  year,  the 
institution  will  file  a  consolidated  report 
that  includes  all  loan  data. 

Section  203.4    Compilation  of  loan  data. 

Section  203.4  sets  forth  the 
requirements  for  itemization  of  loan 
data  by  census  tract  or  county  and  by 
type  of  loan,  and  is  the  basis  for  the 
detailed  instructions  that  accompany 
the  reporting  forms  contained  in  the 
revised  Appendix  A.  Substantive 
changes  are  noted  below.  Revised 
S  203.4(a)  incorporates  material  from 
current  {  203.4(a)  and  (b).  Section 
§  203.(4)(b]  has  been  restructured  for 
readability,  and  also  incorporates  the 
rules  on  MSAs  and  census  tracts 
presently  found  in  S  203.4(d). 

With  regard  to  census  tracts,  the 
revised  regulation  refers  to  "the  most 
recent  census  tract  series"  issued  by  the 
Census  Bureau.  The  most  recent  series 
is  currently  the  1980  series.  Use  of  the 
1980  series  is  necessary  because  1980 
census  data  is  used  by  the  Federal 


Financial  Institutions  Examination 
Council  in  preparing  tables  illustrating 
lending  patterns  in  each  MSA. 

Section  203.4(c)  lists  types  of  loans  to 
be  excluded  from  the  disclosures.  The 
six  hsted  in  paragraph  (c)(1)  apply  both 
to  depository  institutions  and  to  the 
newly  covered  institutions.  The 
exclusions  for  loans  made  in  a  fiduciary 
capacity,  loans  on  unimproved  land,  and 
certain  refinancings  are  drawn  from 
current  S  203.4(c).  The  final  rule 
specifies  that  a  refinancing  between  the 
original  parties  should  not  be  reported  if 
the  only  increase  in  the  principal  results 
from  closing  costs  or  unpaid  finance 
charges  that  are  being  financed. 

Two  of  the  remaining  three  exclusions 
(temporary  financing  and  the  purchase 
of  an  interest  in  a  pool  of  loans)  were 
moved  into  revised  S  203.4  from  the 
definition  of  "home  purchase  loan"  in 
current  S  203.2(f). 

The  sixth  exclusion  relates  to  loan 
servicing  rights.  The  purchase  of 
servicing  rights  in  secondary  market 
transactions  is  a  practice  common 
among  mortgage  bankers.  When  loans 
are  sold,  for  example,  the  buyer  may 
issue  securities  backed  by  a  pool  of 
loans  that  it  has  acquired.  The  right  to 
service  the  loans,  however,  may  be 
retained  by  the  seller/ originator  of  the 
mortgages.  These  servicing  rights  may 
later  be  transferred  from  one  institution 
to  another  for  a  purchase  price  that  is 
usually  a  small  percentage  (such  as  1  or 
2  percent)  of  the  value  of  the  underlying 
loans. 

The  act  and  regulation  require 
institutions  to  report  data  on  mortgage 
loans  that  they  purchase.  The  Board 
believes  that  a  covered  institution's 
purchase  of  these  servicing  rights  does 
not  accurately  reflect  the  extent  to 
which  an  institution  has  made  mortgage 
credit  available  in  a  community. 
Accordingly,  the  regulation  excludes 
from  the  reporting  requirement  the 
purchase  solely  of  servicing  rights  to 
mortgage  loans. 

Section  203.4(c)(2)  applies  only  to 
mortgage  bankiiig  subsidiaries  and 
savings  and  loan  service  corporations 
that  are  not  majority-owned.  It  excludes 
from  the  reporting  requirement  loans 
that  are  insured  under  Title  I  or  II  of  the 
National  Housing  Act  (that  is,  FHA- 
insured  home  improvement  and  home 
purchase  loans),  implementing  new 
section  304(g)  of  HMDA,  which 
expressly  provides  for  their  exclusion. 
(Under  section  311  of  HMDA,  data  on 
FHA-insured  loans  made  by  these  types 
of  lenders  are  to  be  collected  by  the  U.S. 
Department  of  Housing  and  Urban 
Development.)  As  discussed  under 
Appendix  A,  the  Board  has  provided  an 
optional  form  HMDA-2A  that  may  be 


used  by  these  institutions  to  disclose 
their  FHA  lending  activity. 

Section  203.5    Disclosure  and  reporting. 

Section  203.5  relates  to  making  loan 
data  available  at  offices  of  an  institution 
and  reporting  the  data  to  supervisory 
agencies.  As  under  the  current 
provisions,  disclosure  statements  for  a 
given  calendar  year  are  due  by  the 
following  March  31. 

This  section  also  requires  institutions 
to  post  notices  regarding  the  availability 
of  HMDA  data.  Posters  that  may  be 
used  to  meet  the  notice  requirement  are 
available  from  federal  supervisory 
agencies.  The  revised  section  clarifies 
that  an  institution  may,  in  its  notice,  give 
the  location  where  disclosure 
statements  are  available. 

Section  203.6    Enforcement. 

Section  203.6  sets  forth  rules  relating 
to  administrative  enforcement  and  bona 
fide  errors.  The  language  and  structure 
of  this  section  have  been  revised  to 
clarify  its  provisions. 

Appendix  A    Forms  and  instructions. 

Appendix  A  of  the  current  regulation, 
which  lists  supervisory  agencies,  is 
designated  Appendix  B  in  the  revised 
regulation;  and  the  ciurent  Appendix  C, 
containing  the  mortgage  disclosure 
forms,  is  now  Appendix  A. 

The  revised  Appendix  A  contains  two 
reporting  forms  and  accompanying 
instructions,  plus  an  optional  form. 
Institutions  must  use  the  prescribed 
format  of  the  HMDA-1  or  HMDA-2 
form,  as  appropriate,  but  are  not 
required  to  use  the  form  itself.  An 
institution  may,  for  example,  choose  to 
produce  a  computer  printout  of  its 
disclosure  statement  instead. 

The  HMDA-1  reporting  form 
continues  to  be  the  prescribed  form  for 
use  by  commercial  banks,  savings 
banks,  savings  and  loan  associations, 
building  and  loan  associations, 
homestead  associations  (including 
cooperative  banks),  and  credit  unions. 
The  instructions  for  completing  the  form 
have  been  expanded  significantly  to 
facilitate  compliance;  the  form  itself  is 
unchanged  except  for  minor  revisions. 
Column  headings  have  been  changed  to 
read  "total  dollar  amount"  instead  of 
"principal  amount,"  but  the  data  to  be 
reported  in  these  columns  remain  the 
same.  Accordingly,  institutions  will  not 
have  to  make  changes  in  their  data 
processing  procedures  for  compiling  the 
data.  A  signature  line  has  been  added, 
calling  for  an  officer  of  the  reporting 
institution  to  certify  to  the  accuracy  of 
the  report. 
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A  new  form  HMDA-2  and 
accompanying  instructions  have  been 
added  for  use  by  savings  and  loan 
service  corporations  and  mortgage 
banking  subsidiaries  of  bank  holding 
companies  and  savings  and  loan  holding 
companies,  which  wiU  not  report  FHA 
loans.  The  provision  of  a  new  form  is 
intended  to  minimize  confusion  for 
reporting  institutions.  The  Board  has 
provided  an  optional  form,  HMDA-2A, 
that  may  be  used  by  institutions  that 
wish  to  maintain  a  public  record  of  their 
FHA  lending  activity.  Use  of  the  form  is 
optional;  the  form  will  not  be  submitted 
to  supervisory  agencies,  but  could  be 
made  available  to  the  public  (along  with 
the  required  HMDA  data)  at  the 
institution's  own  offices. 

Notice  of  the  changes  to  the  HMDA-1 
reporting  form  and  of  the  Board's 
adoption  of  a  new  HMDA-2  and 
HMDA-2A  is  being  published  elsewhere 
in  this  issue  of  the  Federal  Register,  to 
comply  with  the  requirements  of  the 
Paperwork  Reduction  Act. 

Appendix  B    Federal  supervisory 
agencies 

Appendix  B  of  the  current  regulation, 
relating  to  applications  for  state 
exemptions,  has  been  deleted.  In  its 
place,  a  reference  to  the  availability  of 
state  exemptions  has  been  added  to 
§  203.3. 

Current  Appendix  A.  which  lists 
enforcement  agencies,  has  been 
designated  Appendix  B.  The  Board  has 
amended  the  appendix  to  incorporate 
references  specifying  that  mortgage 
banking  subsidiaries  of  bank  holding 
companies  shall  submit  HMDA  reports 
to  the  Federal  Reserve  System,  and  that 
savings  and  loan  service  corporations 
and  mortgage  banking  subsidiaries  of 
savings  and  loan  holding  companies 
shall  submit  theirs  to  the  Federal  Home 
Loan  Bank  System.  These  reporting 
arrangements  are  appropriate  in  view  of 
the  Federal  Reserve's  general 
supervisory  responsibiUty  for  non-bank 
subsidiaries  of  bank  holding  companies, 
and  the  Federal  Home  Loan  Bank 
System's  parallel  responsibility  for 
savings  and  loan  service  corporations 
and  mortgage  banking  subsidiaries  of 
savings  and  loan  holding  companies. 

(5)  Effective  dates.  Mortgage  banking 
subsidiaries  of  holding  companies,  and 
savings  and  loan  service  corporations 
that  are  not  majority-owned  by  any  one 
thrift  institution,  will  be  required  to 
report  data  on  loan  originations  and 
purchases  for  calendar  year  1988.  Their 
first  report  will  be  due  on  March  31. 
1989.  A  number  of  commenters  asked 
that  these  institutions  not  be  required  to 
report  data  for  1988.  However,  because 
the  statutory  amendments  specify  the 


effective  data  for  coverage,  the  Board  is 
unable  to  delay  the  reporting 
requirements. 

Changes  related  to  reporting  of  mobile 
and  manufactured  home  loans,  whether 
or  not  these  dwellings  are  characterized 
as  realty  under  state  law,  will  take 
effect  on  January  1, 1989  (to  be  reported 
on  statements  filed  in  March  of  1990). 

(6)  Economic  impact  statement.  The 
Board's  Division  of  Research  and 
Statistics  has  prepared  an  economic 
impact  statement  on  the  revisions  to 
Regulation  C.  A  copy  of  the  analysis 
may  be  obtained  from  Publications 
Services,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  at  202-452-3245. 

List  of  Subjects  in  12  CFR  Fart  203 

Banks,  Banking,  Consumer  protection. 
Federal  Reserve  System,  Home 
mortgage  disclosure.  Mortgages, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  this  notice 
and  pursuant  to  the  Board's  authority 
under  section  305(a)  of  the  Home 
Mortgage  Disclosure  Act  (12  U.S.C. 
2804(a)),  12  CFR  Part  203  is  revised  to 
read  as  follows: 

PART  203— HOME  MORTGAGE 
DISCLOSURE 

Sec. 

203.1  Authority,  purpose,  and  scope. 

203.2  Definitions. 

203.3  Exempt  institutions. 

203.4  Compilation  of  loan  data. 

203.5  Disclosure  and  reporting. 

203.6  Enforcement. 

Appendix  A    Forms  and  instructions. 
Appendix  B    Federal  supervisory  agencies. 
Authority:  12  U.S.C.  2801-2810. 

§  203.1    Autfiority,  purpose,  and  scope. 

(a)  Authority.  This  regulation  is  issued 
by  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("Board") 
pursuant  to  the  Home  Mortgage 
Disclosure  Act  (12  U.S.C.  2801  et  seq.). 
The  information  collection  requirements 
have  been  approved  by  the  U.S.  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  have  been 
assigned  OMB  No.  7100-0090. 

(b)  Purpose.  (1)  This  regulation  carries 
out  the  purposes  of  the  Home  Mortgage 
Disclosure  Act,  which  is  intended  to 
provide  the  public  with  loan  data  that 
can  be  used: 

(i)  To  help  determine  whether 
financial  institutions  are  serving  the 
housing  needs  of  their  communities;  and 

(ii)  To  assist  public  officials  in 
distributing  public  sector  investments  so 
as  to  attract  private  investment  to  areas 
where  it  is  needed. 


(2)  Neither  the  act  nor  this  regulation 
is  intended  to  encourage  unsound 
lending  practices  or  the  allocation  of 
credit. 

(c)  Scope.  This  regulation  applies  to 
financial  institutions,  as  defined  in 

§  203.2(e).  and  requires  them  to  disclose 
loan  data  at  their  home  and  certain 
branch  offices  and  to  report  the  data  fo 
supervisory  agencies. 

(d)  Central  data  depositories.  Loan 
data  are  available  to  the  public  at 
central  data  depositories  located  in  each 
metropolitan  statistical  area.  The 
Federal  Financial  Institutions 
Examination  Council  aggregates  loan 
data  for  all  institutions  in  each 
metropolitan  statistical  area,  showing 
lending  patterns  by  location,  age  of 
housing  stock,  income  level,  and  racial 
characteristics.  A  listing  of  central  data 
depositories  can  be  obtained  from  the 
U.S.  Department  of  Housing  and  Urban 
Development,  Washington,  DC  20410,  or 
from  any  of  the  agencies  listed  in 
Appendix  B. 

§203.2    Definitions. 

In  this  regulation: 

(a)  Act  means  the  Home  Mortgage 
Disclosure  Act  (12  U.S.C.  2801  et  seq.) 

(b)  Branch  office  means:  (l)(i)  Any 
office  of  a  financial  institution  that  is 
approved  as  a  branch  by  a  federal  or 
state  supervisory  agency;  or 

(ii)  For  a  financial  institution  that  is 
not  required  to  obtain  approval  for  a 
branch  office,  any  office  of  the 
institution  that  takes  applications  from 
the  public  for  home  purchase  or  home 
improvement  loans. 

(2)  The  term  excludes  free-standing 
automated  teller  machines  and  other 
electronic  terminals. 

(c)  Federal  Housing  Administration 
(FHA),  Farmers  Home  Administration 
(FmHAJ,  or  Veterans  (VA)  loans  mean 
mortgage  loans  insured  under  Title  II  of 
the  National  Housing  Act  or  Title  V  of 
the  Housing  Act  of  1949  or  guaranteed 
under  Chapter  37  of  Title  38  of  the 
United  States  Code. 

(d)  Federally  related  mortgage  loan 
means  any  loan  (other  than  temporary 
financing  such  as  a  construction  loan) 
secured  by  a  first  lien  on  a  l-to-4  family 
dwelling  (including  a  condominium,  a 
cooperative,  or  a  mobile  or 
manufactured  home): 

(1)  That  is  originated  by  a  federally 
insured  or  regulated  institution; 

(2)  That  is  insured,  guaranteed,  or 
supplemented  by  any  federal  agency;  or 

(3)  That  the  originator  intends  to  sell 
to  the  Federal  National  Mortgage 
Association,  the  Government  National 
Mortgage  Association,  or  the  Federal 
Home  Loan  Mortgage  Corporation. 
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(e)  Financial  institution  means:  (l)(i) 
A  commercial  bank,  savings  bank, 
savings  and  loan  association,  building 
and  loan  association,  homestead 
association  (including  a  cooperative 
bank)  or  credit  union  that  originates 
federally  related  mortgage  loans; 

(ii)  A  mortgage  banking  subsidiary  of 
a  savings  and  loan  holding  company,  or 
a  mortgage  banking  subsidiary  of  a  bank 
holding  company;  however,  a  subsidiary 
is  not  a  "mortgage  banking  subsidiary" 
under  this  section  unless,  in  the 
preceding  calendar  year,  ten  percent  or 
more  of  its  loan  volume,  measured  in 
dollars,  consisted  of  home  purchase 
loans;  or 

(iii)  A  savings  and  loan  service 
corporation  that  originates  or  purchases 
mortgage  loans,  other  than  a  savings 
and  loan  service  corporation  identified 
in  paragraph  (e)(2)  of  this  section. 

(2)  A  majority-owned  subsidiary  of  a 
financial  institution,  including  a 
majority-owned  savings  and  loan 
service  corporation,  is  deemed  to  be 
part  of  the  parent  institution  for 
purposes  of  this  regulation. 

(f)  Home  improvement  loan  means 
any  loan  that:  (1)  Is  stated  by  the 
borrower  (at  the  time  of  the  loan 
application)  to  be  for  the  purpose  of 
repairing,  rehabilitating,  or  remodeling  a 
residential  dwelling  (including  a 
condominium,  cooperative,  or  mobile  or 
manufactured  home)  located  in  a  state; 
and 

(2)  is  classified  by  the  fmancial 
institution  as  a  home  improvement  loan. 

(g)  Home  purchase  loan  means  any 
loan  secured  by  and  made  for  the 
purpose  of  purchasing,  or  refmancing 
the  purchase  of.  a  residential  dwelling 
(including  a  condominium,  cooperative, 
or  mobile  or  manufactured  home] 
located  in  a  state. 

(h)  Metropolitan  statistical  area  or 
MSA  means  a  metropolitan  statistical 
area  or  a  primary  metropolitan 
statistical  area,  as  defmed  by  the  U.S. 
Office  of  Management  and  Budget. 

(i)  State  means  any  state  of  the  United 
States  of  America,  the  District  of 
Columbia,  and  the  Commonwealth  of 
Puerto  Rico. 

9  203.3    Exempt  institution*. 

(a)  Exemption  based  on  asset  size  or 
location.  A  financial  institution  is 
exempt  from  the  requirements  of  this 
regulation  for  a  given  calendar  year  if  on 
the  preceding  December  31: 

(1)  Its  total  assets  were  $10,000,000  or 
less;  or 

(2)  It  had  neither  a  home  ofHce  nor  a 
branch  office  in  an  MSA. 

(b)  Exemption  based  on  state  law.  (l) 
A  state-chartered  financial  institution  is 
exempt  from  the  requirements  of  this 


regulation  if  the  Board  determines  that 
the  institution  is  subject  to  a  state 
disclosure  law  that  contains 
requirements  substantially  similar  to 
those  imposed  by  this  regulation  and 
contains  adequate  provisions  for 
enforcement. 

(2)  Any  state,  state-chartered  financial 
institution,  or  association  of  such 
institutions  may  apply  to  the  Board  for 
an  exemption  under  this  paragraph. 

(3)  An  institution  that  is  exempt  under 
this  paragraph  shall  submit  the  data 
required  by  the  state  disclosure  law  to 
its  state  supervisory  agency,  for 
purposes  of  aggregation. 

(c)  Loss  of  exemption.  (1)  An 
institution  losing  an  exemption  that  was 
based  on  asset  size  or  location  under 
paragraph  (a)  of  this  section  shall 
compile  loan  data  in  compliance  with 
this  regulation  beginning  with  the 
calendar  year  following  the  year  in 
which  it  lost  its  exemption. 

(2)  An  institution  losing  an  exemption 
that  was  based  on  state  law  under 
paragraph  (b)  of  this  section  shall 
compile  loan  data  in  compliance  with 
this  regulation  beginning  with  the 
calendar  year  following  the  year  for 
which  it  last  reported  loan  data  under 
the  state  disclosure  law. 

§203.4    Compilation  of  toan  data. 

(a)  Data  to  be  included.  A  financial 
institution  shall  compile  data  on  the 
number  and  total  dollar  amount  of  home 
purchase  and  home  improvement  loans 
originated  or  purchased  (by  the 
institution  and  any  majority-owned 
subsidiary)  at  any  time  during  the 
calendar  year,  whether  or  not  the  loans 
are  later  sold.  The  institution  shall 
compile  the  loan  data  in  the  format 
prescribed  in  Appendix  A  of  this 
regulation. 

(b)  Itemization  of  data.  A  financial 
institution  shall  present  the  loan  data 
separately  for  originations  and 
purchases,  itemizing  the  data  by  census 
tract  or  county  and  by  type  of  loan,  as 
prescribed  below.  It  shall  use  the  MSA 
boundaries  (defined  by  the  U.S.  Office 
of  Management  and  Budget)  that  were  in 
effect  on  January  1  of  the  calendar  year 
for  which  the  data  are  compiled,  and 
shall  use  the  census  tract  maps  from  the 
most  recent  census  tract  series  prepared 
by  the  U.S.  Bureau  of  the  Census. 

(1)  Geographic  itemization. — (i) 
Itemization  by  census  tract  or  county. 
For  each  MSA  in  which  the  institution 
has  a  home  or  branch  office,  the 
institution  shall  itemize  the  loan  data: 

(A)  By  the  census  tract  in  which  the 
property  purchased  or  improved  is 
located,  or 

(B)  By  the  county  in  which  the 
property  purchased  or  improved  is 


located,  if  the  property  is  located  in  an 
area  not  assigned  census  tracts  or  in  a 
county  with  a  population  of  30,000  or 
less. 

(ii)  Property  located  elsewhere.  The 
institution  shall  list  the  loan  data  as  an 
aggregate  sum  for  loans  on  property 
located  outside  an  MSA,  or  located  in 
an  MSA  where  the  institution  has 
neither  a  home  nor  a  branch  office. 

(2)  Type-of-loan  itemization.  The 
financial  institution  shall  further  itemize 
the  loan  data  within  each  geographic 
unit  by  loan  category  as  follows: 

(i)  FHA,  FmHA.  and  VA  home 
purchase  loans  on  l-to-4  family 
dwellings  (except  as  provided  in 
paragraph  (c)(2)  of  this  section); 

(ii)  Conventional  home  purchase  loans 
on  l-to-4  family  dwellings; 

(iii)  Home  improvement  loans  on  1-to- 

4  family  dwellings; 

(iv)  Loans  on  dwellings  for  5  or  more 
families  (including  both  home  purchase 
and  home  improvement  loans);  and 

(v)  Loans  reported  in  the  l-to-4  family 
categories  that  are  made  to  nonoccupant 
borrowers,  except  for  loans  on  property 
located  outside  an  MSA,  or  located  in 
an  MSA  where  the  institution  has 
neither  a  home  nor  a  branch  office. 

(c)  Data  to  be  excluded.  (1)  A 
financial  institution  shall  not  report: 

(i)  Loans  originated  or  purchased  by 
the  financial  institution  acting  in  a 
fiduciary  capacity  (such  as  trustee); 

(ii)  Loans  on  unimproved  land; 

(iii)  Refinancings,  between  the  original 
parties,  involving  no  increase  in  the 
outstanding  principal  aside  from  closing 
costs  and  accrued  finance  charges; 

(iv)  Temporary  financing  (such  as 
bridge  or  construction  loans); 

(v)  The  purchase  of  an  interest  in  a 
pool  of  mortgage  loans  (such  as 
mortgage  participation  certificates);  or 

(vi)  The  purchase  solely  of  the  right  to 
service  loans. 

(2)  Mortgage  banking  subsidiaries  of 
holding  companies  and  savings  and  loan 
service  corporations  (as  defined  in 
§  203.2(e)(1))  shall  not  report  FHA  loans 
insured  under  Title  I  or  II  of  the  National 
Housing  Act. 

5  203.5    Disclosura  and  reporting. 

(a)  Time  requirements.  By  March  31 
following  the  calendar  year  for  which 
the  loan  data  are  compiled,  a  financial 
institution  shall: 

(1)  Make  a  complete  loan  data 
disclosure  statement  available  to  the 
public,  and  continue  to  make  it  available 
for  five  years  from  that  date;  and 

(2)  Send  two  copies  of  its  complete 
loan  disclosure  statement  to  the  agency 
office  specified  in  Appendix  B  of  this 
regulation. 
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[h]  Availability  to  the  public.  (1)  A 
Hnancial  institution  shall  make  a 
complete  loan  disclosure  statement 
available  at  its  home  office. 

(2)  If  it  has  branch  offices  in  other 
MSAs,  the  fmancial  institution  shall  also 
make  a  statement  available  in  at  least 
one  branch  office  in  each  of  those 
MSAs;  the  statement  at  a  branch  office 
need  only  contain  data  relating  to 
property  in  the  MSA  where  that  branch 
office  is  located. 

(3)  A  financial  institution  shall  make 
its  disclosure  statement  available  for 
inspection  and  copying  during  the  hours 
the  office  is  normally  open  to  the  public 
for  business.  A  financial  institution  that 
provides  photocopying  facilities  may 
impose  a  reasonable  charge  for  this 
service. 

(c)  Notice  of  availability.  A  financial 
institution  shall  post  a  general  notice 
about  the  availability  of  its  disclosure 
statement  in  the  lobbies  of  its  home 
office  and  any  branch  offices  located  in 
an  MSA.  Upon  request,  it  shall  promptly 
provide  the  location  of  the  institution's 
offices  where  the  disclosure  statement  is 
available.  At  its  option,  an  institution 
may  include  the  location  in  its  notice. 

§  203.6    Enforcement 

(a)  Administrative  enforcement.  A 
violation  of  the  act  or  this  regulation  is 
subject  to  administrative  sanctions  as 
provided  in  section  305  of  the  act. 
Compliance  is  enforced  by  the  agencies 
listed  in  Appendix  B  of  this  regulation. 

(b)  Bona  fide  errors.  An  error  in 
compiling  or  disclosing  loan  data  is  not 
a  violation  of  the  act  or  this  regulation  if 
it  was  unintentional  and  occurred 
despite  the  maintenance  of  procedures 
reasonably  adapted  to  avoid  such 
errors. 

Appendix  A — Forms  and  Instructions 

HMDA-l.  -MORTGAGE  LOAN 
DISCLOSURE  STA  TEMENT" 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  vary  from  2  to 
50  hours  per  response,  with  an  average  of  30 
hours  per  response,  including  time  to  gather 
and  maintain  the  data  needed  and  to  review 
instructions  and  complete  the  information 
collection.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Secretary,  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551:  and 
to  the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and  Budget, 
Washington.  DC  20503. 


INSTRUCTIONS  TO  COMMERCIAL 
BANKS,  SA  VINGS  BANKS.  SA  VINGS  AND 
LOAN  ASSOCIATIONS,  CREDIT  UNIONS 
AND  OTHER  DEPOSITORY  INSTITUTIONS 

A.  Who  Must  Use  This  Form 

1.  A  commercial  bank,  savings  bank, 
savings  and  loan  association,  building  and 
loan  association,  homestead  association 
(including  a  cooperative  bank)  or  credit  union 
must  complete  this  HMDA-l  form  to  disclose 
loan  data  for  a  given  calendar  year  if  on  the 
preceding  December  31  the  institution: 

a.  Had  assets  of  more  than  $10  million,  and 

b.  Had  a  home  or  a  branch  office  in  a 
metropolitan  statistical  area  (MSA)  or  a 
primary  metropolitan  statistical  areas 
(PMSA). 

Example:  If  on  December  31, 1987,  your 
home  office  was  located  in  an  MSA  and  your 
assets  exceeded  $10  million,  you  must 
compile  data  and  complete  a  disclosure 
statement  for  all  home  purchase  and  home 
inprovement  loans  that  you  originate  or 
purchase  during  calendar  year  1988. 

2.  However,  your  institution  need  not 
complete  a  disclosure  statement — even 
though  it  meets  the  tests  for  asset  size  and 
location — if  it  makes  no  first-lien  mortgage 
loans  on  l-to-4  family  dwellings  in  the 
calendar  year  for  which  the  data  are 
compiled. 

3.  Any  majority-owned  subsidiary  is 
deemed  to  be  part  of  the  parent  institution. 
Consequently,  you  should  consolidate  into 
your  disclosure  statement  loan  data  relating 
to  originations  and  purchases  by  all  of  your 
institution's  majority-owned  subsidiaries 
(including  a  majority-owned  service 
corporation,  in  the  case  of  a  savings  and  loan 
association).  To  comply  with  the 
requirements  described  under  section  G 
(Geographic  Itemization]  below,  itemize  loan 
data  for  MSAs  or  PMSAs  where  the  parent 
institution  has  a  home  or  branch  offices. 

Example:  If  you  have  a  home  and  branch 
offices  in  New  York  City,  and  your 
subsidiary's  loan  offices  are  in  Philadelphia, 
itemize  data  by  census  tract  (or  county)  only 
for  the  New  York  PMSA.  Report  loan  data  on 
loans  relating  to  property  located  anywhere 
outside  the  New  York  PMSA  (including  loans 
in  Philadelphia)  as  an  aggregate  sum  in 
section  2  (Loans  on  property  not  located  in 
MSAs/PMSAs  where  institution  has  home  or 
branch  offices). 

B.  Who  Must  Use  Other  Forms 

1.  Mortgage  banking  subsidiaries  of  bank 
holding  companies,  mortgage  banking 
subsidiaries  of  savings  and  loan  holding 
companies,  and  savings  and  loan  8er\'ice 
corporations  that  originate  or  purchase 
mortgage  loans  (other  than  service 
corporations  that  are  majority-owned  by  a 
single  savings  and  loan  association]  must  use 
the  HMDA-2  form  instead  of  the  HMDA-l. 

2.  Institutions  that  have  been  exempted  by 
the  Federal  Reserve  Board  from  complying 
with  federal  law  because  they  are  covered  by 
a  similar  state  law  on  mortgage  loan 
disclosures  must  use  the  disclosure  form 
required  by  their  state  law. 

C.  Format 

1  Ynii  must  use  the  format  of  the  HMDA-l 
form,  but  you  are  not  required  to  use  the  form 


itself  For  example,  you  may  produce  a 
computer  printout  of  your  disclosure 
statement  instead.  But  you  must  give  all  the 
identifying  information  asked  for  at  the  lop  of 
the  form,  use  the  prescribed  column  headings, 
provide  the  signature  of  a  certifying  officer, 
etc. 

2.  If  your  report  on  loan  originations  or 
purchases  consists  of  more  than  one  page, 
number  the  pages  and  include  the  name  of 
your  institution  and  the  MSA  number  at  the 
top  of  each  page.  Enter  the  totals  for  the  MSA 
on  the  final  page;  do  not  give  subtotals  on 
earlier  pages.  Report  the  section  2  data 
(Loans  or  property  not  located  in  MSAs/ 
PMSAs]  on  the  final  page.  If  your  report 
contains  itemized  data  for  more  than  one 
MSA,  report  the  section  2  data  only  once  for 
Part  A  and  once  for  Part  B — do  not  repeat  the 
data  on  the  report  for  each  MSA. 

D.  When  and  Where  Statement  is  Due 

1.  You  must  send  two  copies  of  your 
disclosure  statement  to  the  office  specified  by 
your  federal  supervisory  agency  no  later  than 
March  31  following  the  calendar  year  for 
which  the  loan  data  are  compiled. 

2.  The  completed  disclosure  statement  must 
be  signed  by  an  officer  of  your  institution  (for 
both  Part  A  and  Part  B.  on  the  final  page  of 
each)  certifying  to  the  accuracy  of  the  data 
and  indicating  whether  the  statement 
includes  data  of  a  majority-owned 
subsidiary.  (See  paragraph  3  of  section  A 
above.) 

3.  You  also  must  make  your  disclosure 
statement  available  no  later  than  March  31 
for  inspection  by  the  public  at  your  home 
office  and.  if  you  have  branch  offices  in  other 
MSAs.  at  one  branch  office  in  each  of  these 
MSAs. 

E.  Data  To  Be  Shown 

1.  Originations  and  purchases.  Show  the 
data  on  home  purchase  and  home 
improvement  loans  that  you  originated  or 
purchased  during  the  calendar  year  covered 
by  the  disclosure  statement.  Report  the  data 
on  loan  originations  on  Part  A  of  the  form 
and  the  data  on  loan  purchases  on  Part  B  of 
the  form  even  if  the  loans  were  subsequently 
sold.  If  you  have  no  loans  to  report  in  one  of 
the  two  parts,  enter  "none"  in  the  column 
provided  for  census  tract  numbers  and  enter 
zeros  in  Columns  A  through  E;  this  helps  to 
show  that  no  part  of  an  institution's  report 
has  been  lost. 

2.  Number  and  total  dollar  amount.  Show 
the  number  of  loans  and  the  total  dollar 
amount  of  loans  for  each  category  on  the 
statement.  For  home  purchase  loans  that  you 
originate,  "total  dollar  amount"  means  the 
original  principal  amount  of  the  loan.  For 
home  purchase  loans  that  you  purchase, 
"total  dollar  amount"  means  the  unpaid 
principal  balance  of  the  loan  at  time  of 
purchase.  For  home  improvement  loans  (both 
originations  and  purchases),  you  may  include 
unpaid  finance  charges  in  the  "total  dollar 
amount"  if  that  is  how  you  record  such  loans 
on  your  books. 

3.  Rounding.  Round  all  dollar  amounts  to 
the  nearest  thousand  ($500  should  be  rounded 
up),  and  show  in  terms  of  thousands. 
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F.  Data  to  Be  Excluded 

Do  not  report  the  following  types  of  loans: 

1.  Loam  that,  although  secured  by  real 
estate,  are  made  for  purposes  other  than  for 
home  purchase  or  home  improvement  (for 
example,  do  not  report  a  loan  secured  by 
residential  real  property  for  purposes  of 
financing  education,  a  vacation,  or  business 
operations); 

2.  Loans  made  or  purchased  in  a  fiduciary 
capacity  (for  example,  by  your  trust 
department); 

3.  Loans  on  unimproved  land; 

4.  Refinancings  that  involve  no  increase  in 
the  outstanding  principal,  aside  from  closing 
costs  and  unpaid  finance  charges: 

5.  Construction  loans  and  other  temporary 
financing; 

6.  Purchase  of  an  interest  in  a  pool  of 
mortgage  loans  such  as  mortgage 
participation  certificates;  or 

7.  Purchases  solely  of  the  right  to  service 
loans. 

G.  Geographic  Itemization  (breakdown  of 
loan  data  for  each  MSA  or  PMSA  by  census 
tract  or  county  and  of  loan  data  in  the 
outside-MSA/PMSA  category) 

1.  MSA/PMSA.  You  must  compile  loan 
data  geographically  for  each  MSA  or  PMSA 
in  which  you  have  a  home  or  branch  office. 
(See  item  S  below  for  treatment  of  loans  on 
property  outside  MSAs/PMSAs).  Start  a  new 
page  for  each  MSA  or  PMSA,  if  you  itemize 
data  for  more  than  one  MSA/PMSA.  You 
must  use  the  MSA/PMSA  boundaries 
(defined  by  the  U.S.  Office  of  Management 
and  Budget)  that  were  in  effect  on  January  1 
of  the  calendar  year  for  which  the  loan  data 
are  compiled. 

2.  Census  tract  or  county.  For  loans  on 
property  that  is  located  within  one  of  these 
MSAs  or  PMSAs,  itemize  the  data  by  the 
census  tract  in  which  the  property  is  located, 
except  that  you  must  itemize  the  data  by 
county  instead  of  census  tract  when  the 
property: 

a.  Is  located  in  an  area  that  is  not  divided 
into  census  tracts  on  the  U.S.  Census 
Bureau's  census  tract  outline  maps  (see  item 
3  below);  or 

b.  Is  located  in  a  county  with  a  population 
of  30,000  or  less. 

To  determine  population,  use  the  Census 
Bureau's  PCflO-l-A  population  series  even  if 
the  population  has  increased  above  30,000 
since  1960. 

3.  Census  tract  maps.  To  determine  census 
tract  numbers,  consult  the  U.S.  Census 
Bureau's  census  tract  outline  maps.  You  may 
use  the  maps  of  the  appropriate  MSAs/ 
PMSAs  in  the  Census  Bureau's  PHC80-2 


series  for  the  1980  census,  or  use  equivalent 
census  data  from  the  Census  Bureau  (such  as 
GBF/DIME  files)  or  from  a  private  publisher. 
Use  the  maps  in  the  1980  series  even  if  more 
current  maps  are  available. 

4.  Compilation.  Enter  the  data  for  all  loans 
made  in  a  given  census  tract  on  the  same 
line,  listing  the  number  and  total  dollar 
amount  in  the  appropriate  columns  (as 
described  below  in  section  H|  and  hsting  the 
census  tracts  in  numerical  sequence.  Do  the 
same  for  loans  made  in  a  given  county. 

5.  Duplicate  census  tract  numbers.  If  you 
have  a  home  or  branch  office  in  the  New 
York,  NY  PMSA,  note  that  there  are  duplicate 
census  tract  numbers  in  New  York  City. 
When  reporting,  you  must  indicate  the  county 
(by  name  or  number)  in  addition  to  the  tract 
number  for  these  census  tracts. 

6.  Outside-MSA/PMSA.  If  the  loans  are  for 
property  that  is  located  outside  those  MSAs 
or  PMSAs  in  which  you  have  a  home  or 
branch  office  (or  outside  any  MSA  or  PMSA), 
report  the  loan  data  as  an  aggregate  sum  in 
section  2  of  the  form.  You  do  not  have  to 
itemize  these  loans  by  census  tract  or  county. 
(But  you  will  have  to  itemize  the  data  by  type 
of  loan,  as  described  in  section  H  below.) 

H.  Type-of-Loan  Itemization  [Breakdown  of 
each  geographic  grouping  into  loan 
categories— Columns  A-E) 

Column  A:  FHA,  FmHA.  and  VA  loans  on 
l-to-4  family  dwellings. 

1.  Report  in  Column  A  loans  made  for  the 
purpose  of  purchasing  a  residential  dwelling 
for  1  to  4  families  if  the  loan  is  secured  by  a 
lien  and  if  it  is  insured  or  guaranteed  by 
FHA.  FmHA.  or  VA. 

2.  At  your  option,  you  may  include  loans 
that  are  made  for  home  improvement 
purposes  but  are  secured  by  a  first  lien,  if  you 
normally  classify  first-lien  loans  as  purchase 
loans. 

3.  Include  refinancings  if  there  is  an 
increase  in  the  outstanding  principal  aside 
from  any  increase  related  to  closing  costs  or 
unpaid  finance  charges. 

4.  Include  any  nonoccupant  FHA,  FmHA, 
or  VA  loans  in  this  column  as  well  as  in 
Column  E. 

5.  Do  not  report  any  FHA  Title  I  (home 
improvement)  loans  in  Column  A:  these  loans 
are  to  be  entered  in  Column  C. 

Column  B:  Conventional  home  purchase 
loans  on  l-to-4  family  dwellings. 

1.  Report  in  Column  B  conventional  loans 
(all  loans  other  than  FHA,  FmHA.  and  VA 
loans)  made  for  the  purpose  of  purchasing  a 
residential  dwelling  for  1  to  4  families  if  the 
loans  are  secured  by  a  lien. 


2.  Include  refinancings  if  there  is  an 
increase  in  the  outstanding  principal  aside 
from  any  increase  related  to  closing  costs  of 
unpaid  finance  charges. 

3.  Include  any  nonoccupant  conventional 
loans  in  this  column  as  well  as  in  Column  E. 

4.  At  your  option,  you  may  include  loans 
that  are  made  for  home  improvement 
purposes  but  that  are  secured  by  a  first  lien, 
if  you  normally  classify  first-lien  loans  as 
purchase  loans. 

Column  C:  Home  improvement  loans  on  1- 
to-4  family  dwellings. 

1.  Report  in  Column  C  only  loans  that: 

a.  The  borrowers  have  said  are  to  be  used 
for  repairing,  rehabilitating,  or  remodeling 
residential  dwellings,  and 

b.  Are  recorded  on  your  books  as  home 
improvement  loans. 

2.  For  home  equity  lines  of  credit,  you  may 
include  in  Column  C  that  portion  of  the  line 
of  credit  that  the  borrower  indicates  will  be 
used  for  home  improvement,  at  the  time  the 
account  is  opened.  Report  only  in  the  year  the 
line  is  established. 

3.  Include  both  secured  and  unsecured 
loans. 

4.  You  may  include  unpaid  finance  charges 
in  the  "total  dollar  amount"  if  that  is  how  you 
record  such  loans  on  your  books. 

5.  Include  any  nonoccupant  home 
improvement  loans  in  this  column  as  well  as 
in  Column  E. 

Column  D:  Loans  on  multifamily  dwellings 
(5  or  more  families). 

1.  Report  in  Column  D  loans  on  dwellings 
for  5  or  more  families,  including  both  loans 
for  home  purchase  and  loans  for  home 
improvement. 

2.  Do  not  report  loans  on  individual 
condominium  or  cooperative  units  in  Column 
D;  report  such  loans  in  Columns  A,  B,  or  C. 

Column  E:  Nonoccupant  loans  on  l-to-4 
family  dwellings. 

1.  Report  in  Column  E  any  home  purchase 
and  home  improvement  loans  on  l-to-4  family 
dwellings  (listed  in  Columns  A,  B.  and  C)  that 
were  made  to  borrowers  who  indicated  at  the 
time  of  the  loan  application  that  they  did  not 
intend  to  use  the  property  as  a  principal 
dwelling. 

2.  In  completing  Column  E  of  Part  B,  you 
may  assume  that  a  purchased  loan  does  not 
fall  within  this  "nonoccupant"  category 
unless  your  documents  contain  information  to 
the  contrary. 

3.  Do  not  complete  Column  E  for  loans  that 
you  report  under  section  2  (Loans  on  property 
not  located  in  MSAs/PMSAs),  in  either  Part 
A  (Originations)  or  Part  B  (Purchases). 
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FORMHMDA-2.  -MORTGAGE LOAN 
DISCLOSURE  STA  TEMENT" 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  vary  from  30  to 
100  hours  per  response,  with  an  average  of  60 
hours  per  response,  including  time  to  gather 
and  maintain  the  data  needed  and  to  review 
instructions  and  complete  the  information 
collection.  Send'  comments  regarding  this 
burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Secretary,  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551;  and 
to  the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

INSTRUCTIONS  TO  MORTGAGE 
BANKING  SUBSIDIARIES  OF  HOLDING 
COMPANIES  AND  TO  SA  VINGS  AND 
LOANS  SER  VICE  CORPORA  TIONS 

A.  Who  Must  Use  This  Form 

1.  A  mortgage  banking  subsidiary  of  a  bank 
holding  company,  a  mortgage  banking 
subsidiary  of  a  savings  and  loan  holding 
company,  or  a  savings  and  loan  service 
corporation  that  originates  or  purchases 
mortgage  loans  (other  than  a  service 
corporation  that  is  majority-owned  by  a 
single  savings  and  loan  association)  must 
complete  this  HMDA-2  form  to  disclose  loan 
data  for  the  current  calendar  year  if  on  the 
preceding  December  31  the  subsidiary  or 
service  corporation: 

a.  Had  assets  of  more  than  $10  million,  and 

b.  Had  a  home  or  branch  office  in  a 
metropolitan  statistical  area  (MSA)  or  a 
primary  metropolitan  statistical  area  (PMSA). 

Example:  If  on  December  31, 1987,  your 
home  office  was  in  an  MSA  and  your  assets 
exceeded  $10  million,  you  must  compile  data 
and  complete  a  disclosure  statement  for  all 
home  purchase  and  home  improvement  loans 
that  you  originate  or  purchase  during 
calendar  year  1988. 

2.  For  purposes  of  loan  disclosure 
requirements  [including  geographic  se 
purchase,  itemization  under  section  G  below), 
a  branch  office  means  any  office  of  your 
institution  (not  of  an  affiliate]  that  takes 
applications  from  the  public. 

3.  You  must  use  the  format  of  the  HMDA-2 
form,  but  you  are  not  required  to  use  the  form 
itself.  For  example,  you  may  produce  a 
computer  printout  of  your  disclosure 
statement  instead.  But  you  must  be  sure  to 
include  all  of  the  identifying  information 
asked  for  at  the  top  of  the  form,  to  use  the 
prescribed  column  headings,  to  provide  the 
signature  of  the  certifying  officer,  etc. 

B.  Who  Must  Use  Other  Forms 

1.  Commercial  banks,  savings  and  loan 
banks,  savings  and  loan  associations, 
building  and  loan  associations,  homestead 
associations  (including  cooperative  banks] 
and  credit  unions  must  use  the  form  HMDA- 
1.  instead  of  HMDA-2. 

2.  A  service  corporation  that  is  majority- 
owned  by  a  single  savings  and  loan 
association  is  deemed  to  be  part  of  the  parent 
institution,  and  its  loan  data  will  be  reported 
on  a  consolidated  basis  with  the  parent's 
data  on  the  HMDA-1. 


3.  Institutions  that  have  been  exempted  by 
the  Federal  Reserve  Board  from  complying 
with  the  federal  law  because  they  are 
covered  by  a  similar  state  law  on  mortgage 
loan  disclosures  must  use  the  disclosure  form 
required  by  their  state  law. 

C.  Format 

1.  You  must  use  the  format  of  the  HMDA-2 
form,  but  you  are  not  required  to  use  the  form 
itself.  For  example,  you  may  produce  a 
computer  printout  of  your  disclosure 
statement  instead.  But  you  must  give  all  the 
identifying  information  asked  for  at  the  top  of 
the  form,  use  the  prescribed  column  headings, 
provide  the  signature  of  a  certifying  oSicer, 
etc. 

2.  If  your  report  on  loan  originations  or 
purchases  consists  of  more  than  one  page, 
number  the  pages  and  include  the  name  of 
your  institution  and  the  MSA  number  at  the 
top  of  each  page.  Enter  the  totals  for  the  MSA 
on  the  final  page;  do  not  give  subtotals  on 
earlier  pages.  Report  the  Section  2  data 
(Loans  on  property  not  located  in  MSAs/ 
PMSAs)  on  the  final  page.  If  your  report 
contains  itemized  data  for  more  than  one 
MSA,  report  the  Section  2  data  only  once  for 
Pari  A  and  once  for  Part  B— do  not  repeat  the 
data  on  the  report  for  each  MSA. 

D.  When  and  Where  Statement  is  Due 

1.  You  must  send  two  copies  of  your 
disclosure  statement  to  the  office  specified  by 
your  federal  supervisory  agency  no  later  than 
March  31  following  the  calendar  year  for 
which  the  loan  data  are  compiled. 

2.  The  completed  disclosure  statement  must 
be  signed  by  an  officer  of  your  institution  (for 
both  Part  A  and  Part  B  on  the  final  page  of 
each),  certifyinj  to  the  accuracy  of  the  data. 

3.  You  also  must  make  your  disclosure 
statement  available  no  later  than  March  31 
for  inspection  by  the  public  at  your  home 
office  and,  if  you  have  branch  offices  in  other 
MSAs,  at  one  branch  office  in  each  of  these 
MSAs. 

E.  Data  to  Be  Shown 

1.  Originations  and  purchases.  Show  the 
data  on  home  purchase  and  home 
improvement  loans  that  you  originated  or 
purchased  during  the  calendar  year  covered 
by  the  disclosure  statement.  Report  the  data 
on  loan  originations  on  Part  A  of  the  form 
and  the  data  on  purchases  on  Part  B  of  the 
form  even  if  the  loans  were  subsequently 
sold.  If  you  have  no  loans  to  report  in  one  of 
the  two  parts,  enter  "none"  in  the  column 
provided  for  census  tract  numbers  and  enter 
zeros  in  Columns  A  through  E;  this  helps  to 
show  that  no  part  of  an  institution's  report 
has  been  lost. 

2.  Number  and  total  dollar  amount.  Show 
both  the  number  of  loans  and  the  total  dollar 
amount  of  loans  for  each  category  on  the 
statement.  For  home  purchase  loans  that  you 
originate,  "total  dollar  amount"  means  the 
original  principal  amount  of  the  loan.  For 
home  purchase  loans  that  you  purchase, 
"total  dollar  amount"  means  the  unpaid 
principal  balance  of  the  loan  at  time  of 
purchase.  For  home  improvement  loans  (both 
originations  and  purchases),  you  may  include 
unpaid  finance  charges  in  the  "total  dollar 
amount"  if  that  is  how  you  record  such  loans 
on  your  books. 


3.  Rounding.  Round  all  dollar  amounts  to 
the  nearest  thousand  ($500  should  be  rounded 
up),  and  show  in  terms  of  thousands. 

F.  Data  to  Be  Excluded 

Do  not  report  the  following  types  of  loans: 

1.  Loans  that,  although  secured  by  real 
estate,  are  made  for  purposes  other  than  for 
home  purchase  or  home  improvement  (for 
example,  do  not  report  a  loan  secured  by 
residential  real  property  for  purposes  of 
financing  education,  a  vacation,  or  business 
operations); 

2.  Loans  made  or  purchased  in  a  fiduciary 
capacity; 

3.  Loans  on  unimproved  land; 

4.  Refinancings  of  loans  that  involve  no 
increase  in  the  outstanding  principal,  aside 
from  closing  costs  and  unpaid  finance 
charges; 

5.  Construction  loans  and  other  temporary 
financing; 

6.  Purchase  of  an  interest  in  a  pool  of 
mortgage  loans  such  as  mortgage 
participation  certificates; 

7.  Purchases  solely  of  the  right  to  service 
loans;  or 

8.  FHA  home  purchase  and  home 
improvement  loans  (at  your  option,  you  may 
record  FHA  Loans  on  form  i-iMDA-2A, 
"Mortgage  Loan  Statement  for  Optional 
Disclosure  of  FHA  Loans"). 

G.  Geographic  Itemization  (breakdown  of 
loan  data  for  each  MSA  or  PMSA  by  census 
tract  or  county,  and  aggregation  of  loan  data 
for  the  outside-SA/PMS  category) 

1.  MSA/PMSA.  You  must  compile  loan 
data  geographically  for  each  MSA  or  PMSA 
in  which  you  have  a  home  or  branch  ofTice. 
(See  item  6  below  for  treatment  of  loans  on 
property  outside  such  MSAs/PMSAs].  Start  a 
new  page  for  each  MSA  or  PMSA  if  you 
itemize  data  for  more  than  one  MSA/PMSA. 
You  must  use  the  MSA/PMSA  boundaries 
(defined  by  the  U.S.  Office  of  Management 
and  Budget)  that  were  in  effect  on  January  1 
of  the  calendar  year  for  which  the  loan  data 
are  compiled. 

2.  Census  tract  or  county.  For  loans  on 
property  that  is  located  within  one  of  these 
MSAs  or  PMS.^s,  itemize  the  data  by  the 
census  tract  in  which  the  property  is  located, 
except  that  you  must  itemize  the  data  by 
county  instead  of  census  tract  when  the 
property; 

a.  Is  located  in  an  area  that  is  not  divided 
into  census  tracts  on  the  U.S.  Census 
Bureau's  census  tract  outline  maps  [see  item 
3  below);  or 

b.  Is  located  in  a  county  with  a  population 
of  30.000  or  less. 

To  determine  population,  use  the  Census 
Bureau's  PC80-1-A  population  series  even  if 
the  populations  has  increased  above  30,000 
since  1980. 

3.  Census  tract  maps.  To  determine  census 
tract  numbers,  consult  the  U.S.  Census 
Bureau's  census  tract  outline  maps.  You  may 
use  the  maps  of  the  appropriate  MSAs/ 
PMSAs  in  the  Census  Bureau's  PHC80-2 
series  for  the  1980  census,  or  use  equivalent 
census  data  from  the  Census  Bureau  (such  as 
GBF/DIME  files)  or  from  a  private  publisher. 
Use  the  maps  in  the  1980  series  even  if  more 
current  maps  are  available. 
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4.  Compilation.  Enter  the  data  for  all  loans 
made  in  a  given  census  tract  on  the  same 
line,  listing  the  number  and  total  dollar 
amount  in  the  appropriate  columns  (as 
described  below  in  section  H)  and  listing  the 
census  tracts  in  numerical  sequence.  Do  the 
same  for  loans  made  in  a  given  county. 

5.  Duplicate  census  tract  numbers.  If  you 
have  a  home  or  branch  office  in  the  New 
York.  NY  PMSA,  note  that  there  are  duplicate 
census  tract  numbers  in  New  York  City. 
When  reporting,  you  must  indicate  the  county 
(by  name  or  number)  in  addition  to  the  tract 
number  for  these  census  tracts. 

6.  Outside-MSA/PMSA.  If  the  loans  are  for 
property  that  is  located  outside  those  MSAs 
or  PMSAs  in  which  you  have  a  home  or 
branch  office  (or  outside  any  MSA  or  PMSA). 
report  the  loan  data  as  an  aggregate  sum  in 
Section  2  of  the  form.  You  do  not  have  to 
itemize  the  loans  by  census  tract  or  county. 
(But  you  will  have  to  itemize  the  data  by  type 
of  loan,  as  described  in  section  H  below.) 

H.  Type-of-Loan  Itemization  (breakdown  of 
each  geographic  grouping  into  loan 
categories— Columns  A-E). 

Column  A:  FmHA  and  VA  loans  on  l-to-4 
family  dwellings. 

1.  Report  in  Column  A  loans  made  for  the 
purpose  of  purchasing  a  residential  dwelling 
for  1  to  4  families  if  the  loan  is  secured  by  a 
lien  and  if  it  is  insured  or  guaranteed  by 
FmHA  or  VA. 

2.  At  your  option,  you  may  include  loans 
that  are  made  for  home  improvement 
purposes  but  are  secured  by  a  first  lien,  if  you 
normally  classify  first-lien  loans  as  purchase 
loans. 

3.  Include  reHnancings  if  there  is  an 
increase  in  the  outstanding  principal  aside 
from  any  increase  related  to  closing  costs  or 
unpaid  finance  charges. 

4.  Include  any  nonoccupant  loans  in  this 
column  as  well  as  in  Column  E. 


5.  Do  not  include  FHA  loans  in  Column  A. 
At  your  option,  you  may  record  FHA  loans  on 
the  form  HMDA-2A,  "Mortgage  Loan 
Statement  for  Optional  Disclosure  of  FHA 
Loans." 

Column  B.  Conventional  home  purchase 
loans  on  l-to-4  family  dwellings. 

1.  Report  in  Column  B  conventional  loans 
(all  loans  other  than  FmHA  and  VA  loans) 
made  for  the  purpose  of  purchasing  a 
residential  dwelling  for  1  to  4  families  if  the 
loan  is  secured  by  a  lien. 

2.  Include  reHnancings  if  there  is  an 
increase  in  the  outstanding  principal  aside 
from  any  increase  related  to  closing  costs  or 
unpaid  finance  charges. 

3.  Include  any  nonoccupant  conventional 
loans  in  this  column  as  well  as  in  Column  E. 

4.  At  your  option,  you  may  include  loans 
that  are  made  for  home  improvement 
purposes  but  that  are  secured  by  a  first  lien, 
if  you  normally  classify  first-lien  loans  as 
purchase  loans. 

Column  C.  Home  improvement  loans  on  1- 
to-4  family  dwellings, 

1.  Report  in  Column  C  only  loans  that: 

a.  The  borrowers  have  said  are  to  be  used 
for  repairing,  rehabilitating,  or  remodeling 
residential  dwellings,  and 

b.  Are  recorded  on  your  books  as  home 
improvement  loans. 

2.  For  home  equity  lines  of  credit,  you  may 
include  in  Column  C  that  portion  of  the  line 
of  credit  that  the  borrower  indicates  will  be 
used  for  home  improvement,  at  the  time  the 
account  is  opened.  Report  only  for  the  year  in 
which  the  line  is  established. 

3.  Include  both  secured  and  unsecured 
loans. 

4.  You  may  include  upaid  finance  charges 
in  the  "total  dollar  amount"  if  that  is  how  you 
record  such  loans  on  your  books. 


5.  Include  any  nonoccupant  home 
improvement  loans  in  this  column  as  well  as 
in  Column  E. 

6.  Do  not  report  FHA  loans  in  Column  C.  At 
your  option,  you  may  report  FHA  loans  on 
form  HMDA-2A.  "Mortgage  Loan  Statement 
for  Optional  Disclosure  of  FHA  Loans." 

Column  D:  Loans  on  multifamily  dwellings 
(5  or  more  families). 

1.  Report  in  Column  D  all  loans  on 
dwellings  for  5  or  more  families,  including 
both  loans  for  home  purchase  and  loans  for 
home  improvement. 

2.  Do  not  report  loans  on  individual 
condominium  or  cooperative  units;  report 
such  loans  in  Columns  A,  B,  or  C. 

3.  Do  not  report  FHA  loans  in  Column  D.  At 
your  option,  you  may  report  FHA  loans  on 
form  HMDA-2A,  "Mortgage  Loan  Statement 
for  Optional  Disclosure  of  FHA  Loans." 

Column  E:  Nonoccupant  loans  on  l-to-4 
family  dwellings. 

1.  Report  in  Column  E  any  home  purchase 
and  home  improvement  loans  on  l-to-4  family 
dwellings  (listed  in  Columns  A.  B,  and  C)  that 
were  made  to  borrowers  who  indicated  at  the 
time  of  the  loan  application  that  they  did  not 
intend  to  use  the  property  as  a  principal 
dwelling. 

2.  In  completing  Column  E  of  Part  B,  you 
may  assume  that  a  purchased  loan  does  not 
fall  within  this  "nonoccupant"  category 
unless  your  documents  contain  information  to 
the  contrary. 

3.  Do  not  complete  Column  E  for  loans  that 
you  report  under  section  2  (Loans  on  property 
not  located  in  MSAs/PMASs  where 
institution  has  home  or  branch  offices),  in 
either  Part  A  (Originations)  or  Part  B 
(Purchases). 
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This  collection  of  information  is  not 
required.  Mortgage  banking  subsidiaries  of 
holding  companies  and  certain  savings  and 
loan  associations  may  record  their  FHA  loans 
on  this  form  if  they  wish  to  make  that  data 
available  to  the  public.  Public  reporting 
burden  for  this  collection  of  information  is 
estimated  to  vary  from  10  to  50  hours  per 
response,  with  an  average  of  20  hours  per 
response,  including  time  to  gather  and 
maintain  the  data  needed  and  to  review 
instructions  and  complete  the  information 
collection.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Secretary,  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551;  and 


to  the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

INSTRUCTIONS  TO  MORTGAGE 
BANKING  SUBSIDIARIES  OF  HOLDING 
COMPANIES  AND  TO  CERTAIN  SA  VINGS 
AND  LOAN  SER  VICE  CORPORA  TIONS 

A.  Who  May  Use  This  Form 

If  you  are  the  mortgage  banking  subsidiary 
of  a  bank  holding  company  or  of  a  saving  and 
loan  holding  company,  or  if  you  are  a  savings 
and  loan  service  corporation  that  files  the 
HMDA-2  form,  you  are  required  to  exclude 
data  on  FHA  Title  I  (home  improvement)  and 
FHA  Title  U  (home  purchase)  loans  from  your 
form  HMDA-2.  At  your  option,  however,  you 
may  record  FHA  loans  on  form  HMDA-2A 
and  make  the  form  available  to  the  public 
along  with  your  HMDA-2  disclosure 
statement. 


B.  Data  to  be  Shown 

1.  For  loans  that  you  originate,  see  the 
instructions  that  are  provided  for  the  HMDA- 
2  form  under  section  G  (Geographic 
Itemization).  Report  the  number  and  total 
dollar  amount  of  FHA  home  purchase  loans 
in  Column  1  and  FHA  home  improvement 
loans  in  Column  2.  Include  loans  on  both  1-to- 
4  family  dwellings  and  multifamily  dwellings 
for  5  or  more  families. 

2.  For  loans  that  you  purchase,  see  the 
instructions  that  are  provided  for  the  HMDA- 
2  form  under  section  G  (Geographic 
Itemization).  Report  the  number  and  total 
dollar  amount  of  FHA  home  purchase  loans 
in  Column  3  and  FHA  home  improvement 
loans  in  Column  4.  Include  loans  on  both  1-to- 
4  family  dwellings  and  multifamily  dwellings 
for  5  or  more  families. 
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Appendix  B — Federal  Supervisory 
Agencies 

The  following  list  indicates  which  federal 
agency  is  responsible  for  enforcing 
compliance  by  each  class  of  covered 
institutions.  Questions  should  be  directed, 
and  copies  of  your  disclosure  statements 
should  be  sent,  to  the  offlce  specified  below. 
You  may  also  obtain  posters  from  these 
agencies  that  you  can  use  to  inform  the  public 
of  the  availability  of  your  disclosure 
statement. 

National  Banks 

Comptroller  of  the  Currency  regional  office 
serving  the  district  in  which  the  national 
bank  is  located. 

State  Member  Banks  and  Mortgage  Banking 
Subsidiaries  of  Bank  Holding  Companies 

Federal  Reserve  Bank  serving  the  district  in 
which  the  state  member  bank  or  mortgage 
banking  subsidiary  is  located. 

Nonmember  Insured  Banks  (except  for 
Federal  Savings  Banks) 

Federal  Deposit  Insurance  Corporation 
Regional  Director  for  the  region  in  which  the 
bank  is  located. 

Savings  Institutions  Insured  by  FSLIC, 
Mortgage  Banking  Subsidiaries  of  Savings 
and  Loan  Holding  Companies,  Savings  and 
Loan  Service  Corporations,  and  Members  of 
the  FHLB  System  (except  for  State  Savings 
Banks  insured  by  FDICJ 

Federal  Home  Loan  Bank  Board 
Supervisory  Agent  in  the  district  in  which  the 
institution  is  located. 

Credit  Unions 

Office  of  Examination  and  Insurance, 
National  Credit  Union  Administration,  1776  G 
Street  NW.,  Washington,  DC  20456. 

Other  Financial  Institutions 

Federal  Deposit  Insurance  Corporation 
Regional  Director  for  the  region  in  which  the 
institution  is  located. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  11, 1988. 
William  W.  WUes, 
Secretary  of  the  Board. 
|FR  Doc.  88-18701  Filed  8-18-88;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  563 
[No.  88-683] 

Transactions  With  AffiHates  of 
Subsidiary  insured  institutions 

Date:  August  10, 1988. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"],  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 


Corporation  ("FSLIC"  or  the 
"Corporation"],  is  amending  its 
regulations  pertaining  to  transactions 
between  institutions  whose  accounts  are 
insured  by  the  FSLIC  ("insured 
institution"]  and  affiliates  of  those 
insured  institutions.  The  proposed 
amendments  provide,  in  effect,  that  the 
conflict  of  interest  provisions  of  the 
Board's  regulations  will  not  be 
applicable  to  transactions  between 
holding  company  subsidiary  insured 
institutions  and  their  affiliates  (other 
than  officers,  directors  and  natural 
persons  that  are  controlling  persons  of 
the  institution]. 

EFFECTIVE  DATE:  September  19, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  ].  Gray,  Attorney  (202]  377-7506; 
V.  Gerard  Comizio,  Director,  (202]  377- 
6411.  Corporate  and  Securities  Division; 
or  Julie  L  Williams.  Deputy  General 
Counsel  for  Securities  and  Corporate 
Structure.  (202)  377-6549;  Office  of 
General  Counsel.  Federal  Home  Loan 
Bank  Board.  1700  G  Street  NW.. 
Washington.  DC  20552. 

SUPPLEMENTARY  INFORMATION:  The 

Competitive  EquaHty  Banking  Act  of 
1987  ("CEBA"].  Pub.  L  No.  100-86. 101 
Stat.  552,  created  a  new  statutory 
scheme  to  govern  transactions  between 
subsidiary  insured  institutions  and  their 
affiliates.  Among  the  provisions 
contained  in  the  CEBA  are  Sections 
104(d}  and  110.  which  amend  section  408 
of  the  National  Housing  Act  ("NHA").  12 
U.S.C.  1730a.  by  adding  new  subsections 
(p)  and  (t]  respectively. 

New  subsection  (p]  provides,  in  effect, 
that  the  limitations  and  prohibitions  on 
transactions  with  affiliates  applicable  to 
subsidiary  insured  institutions  of 
savings  and  loan  holding  companies 
prior  to  the  enactment  of  the  CEBA  will 
not  apply  to  transactions  between  a 
subsidiary  insured  institution  and  its 
affiliates  engaged  in  activities 
permissible  for  a  bank  holding  company 
under  section  4(c]  of  the  Bank  Holding 
Company  Act  ("BHCA"].  12  U.S.C. 
1843(c].  Those  transactions  will,  instead, 
be  subject  to  the  limitations  and 
prohibitions  of  sections  23A  and  23B  of 
the  Federal  Reserve  Act  ( "FRA").  12 
U.S.C.  371c  and  371c-l.  Subsection  (p] 
further  provides  that  the  Corporation 
may  prescribe  regulations  for  the 
purpose  of  defining  and  clarifying  the 
applicability  of  the  provisions  of 
Sections  23A  and  23B  of  the  FRA.'  The 


Conference  Report  to  the  CEBA 
("Conference  Report")  indicates  that  the 
intended  effect  of  new  subsection  (p)  is 
to  provide  "[p]arity  between  a  bank  and 
a  thrift  holding  company  with  respect  to 
dealings  between  the  depository 
institution  and  affiliates  engaged  in 
activities  permitted  under  section 
4(c](8)."  * 

New  subsection  408(t]  of  the  NHA 
exempts  transactions  between  certain 
insured  institutions  (and  certain  of  their 
subsidiaries]  from  the  provisions  of 
subsection  408(d]  of  the  NHA  restricting 
certain  transactions  between  a 
subsidiary  insured  institution  and  its 
affiliates.  Specifically,  new  subsection 
408(t)  provides,  in  pertinent  part,  that 
"an  insured  institution  that  is  a 
subsidiary  of  an  insured  institution  or 
insured  institutions  the  voting  stock  of 
which  is  80  percent  owned  by  the  same 
company  shall  not  be  subject  *  *  *  to 
the  provisions  of  [408(d]  of  the  NHA]  as 
to  transactions  with  such  parent  insured 
institution  or  affiliate  insured 
institutions  (and  their  subsidiaries) 
*  *  *."  In  addition,  new  subsection  (t) 
prohibits  an  insured  institution  (or  its 
subsidiaries]  from  purchasing  a  low 
quahty  asset  (as  defined  in  section  23A 
of  the  FRA]  from  another  insured 
institution  (or  its  subsidiaries)  in  any 
transaction  exempted  by  the  subsection. 
Transactions  exempted  by  408(t]  must 
be  on  terms  and  conditions  that  are 
consistent  with  safe  and  sound  financial 
practices. 

Transactions  not  subject  to  either 
408(p]  or  408(t]  remain  subject  to  408(d) 
of  the  NHA  and  regulations  adopted 
thereunder.'  Section  408(d)  contains  a 
list  of  transactions  with  affiliates  that 
are  strictly  prohibited  and  a  list  of 
transactions  with  affiliates  that  are 
permitted  with  prior  written  approval  of 
the  Corporation.  In  addition,  it  has  been 
the  longstanding  position  of  the  Board's 
Office  of  General  Counsel  that  the 
limitations  and  prohibitions  contained  in 
12  CFR  563.41  and  563.43  (the  "Conflicts 
Rules")  governing  transactions  between 
or  involving  an  insured  institution  and 
its  affiliated  persons  are  applicable  to 
all  insured  institutions,  including  an 
insured  institution  that  is  a  subsidiary  of 
a  savings  and  loan  holding  company.* 


'  The  Board  expects  to  implement  that  authority 
in  the  near  future  and,  in  that  regard,  has  solicited 
public  comment  on  proposed  amendments  to  Part 
584  of  its  regulations.  See.  Board  Res.  No.  B8-t54, 53 
FR  2183e  (June  10. 1988). 


•  Conference  Committee  Report,  H.R.  27. 
Competitive  Equality  Banking  Act  of  1987.  HJl. 
Conf  Rep.  No.  261. 100th  Cong..  1st  Sess..  138. 

'  12  CFR  584.3. 

*  .See.  e.g.  Letter  from  Rosemary  Stewart. 
Associate  General  Counsel  to  W.  Michael  Herrick. 
Esq.  (June  23, 1982);  Letter  from  Thomas  Vartanian. 
General  Counsel  to  Richard  |.  Perry.  )r..  Esq.  (April 
20. 1983):  and  Letter  from  Harry  Quillian.  Actmg 
General  Counsel  to  William  B.  O'Connell  (June  2,  ~ 
1986). 
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Transactions  with  affiliates  involving 
holding  company  subsidiary  institutions 
are  also  subject  to  regulation  pursuant 
to  the  NHA.  however,  and  the  two  sets 
of  rules  conflict  in  certain  respects.  For 
example,  despite  the  language  in  section 
408(d)(6)  of  the  NHA.  which  provides 
that  certain  transactions  shall  be 
approved  by  the  FSLIC  unless  the 
transaction  would  be  detrimental  to  the 
insured  institution's  depositors  or  the 
FSUC  the  ConfUcts  Rules  flatly  prohibit 
some  of  these  transactions.'  That 
position  has  been  based  on  the  Board's 
fmdings.  as  expressed  in  the  preamble 
to  the  Conflicts  Rules  "that  certain  types 
of  transactions  should  be  prohibited 
altogether  based  on  the  need  to  prevent 
conflicts  of  interest  for  the  safety  and 
soundness  of  the  thrift  industry."  " 

In  response  to  the  new  statutory 
provisions  and  the  directive  of  the 
Conference  Report  discussed  above,  the 
Board  proposed  to  amend  the  Conflicts 
Rules  to  provide,  in  effect,  that  the 
Conflicts  Rules  would  not  be  applicable 
to  transactions  between  holding 
company  subsidiary  insured  institutions 
and  their  affiliates  (other  than  natural 
persons  that  are  controlling 
shareholders).  Board  Res.  No.  88-287,  53 
PR  15230  (April  28. 1988)  (the 
"Proposal").  The  comment  period  on  the 
Proposal  closed  on  June  13. 1988.  The 
Board  received  eighteen  comment  letters 
in  response  to  the  Proposal;  thirteen 
from  insured  institutions  or  their  holding 
companies,  three  from  law  firms  and 
two  from  national  trade  associations. 
All  of  the  commenters  supported  the 
Proposal.  Thirteen  of  the  eighteen 
commenters  strongly  supported  the 
Proposal  without  qualification. 

Two  commenters.  a  mutual 
association  and  a  trade  association, 
supported  the  Board's  attempt  to  clarify 
the  application  of  the  Conflicts  Rules  but 
expressed  some  concern  over  the 
unequal  treatment  of  transactions 
involving  insured  institutions  owned  by 
a  holding  company  as  compared  to 
transactions  involving  insured 
institutions  that  are  not  owned  by  a 
holding  company.  The  Board  shares  this 
commenter's  concern  and  expects,  in  the 
near  future,  to  solicit  public  comment  on 
proposed  amendments  to  the  Conflicts 
Rules.  It  is  expected  that  such  proposed 


»  Thi»  overiapping  of  regulatory  provisions  hag 
been  particularly  troublesome  regarding  the 
purchase  of  mortgages  and  participation  interests  in 
mortgages  by  a  subsidiary  institution  from  one  of  its 
holding  company  affiliates  that  is  also  an  afflliated 
person  as  defined  in  12  CFR  561.29.  Those 
transactions  have  been  prohibited  under  12  CFR 
5e3.43(c)(2)  even  though  they  would  be  approvable 
under  40e(d)(0)  of  the  NHA  and  12  CFR  S84.3(a)(7) 
thereunder. 

•  41  FR  35819  (1976). 


amendments  will,  to  the  extent 
practicable  and  subject  to  supervisory 
considerations,  address  the  issue  of 
unequal  regulatory  treatment  of  similar 
transactions. 

Another  commenter,  a  law  firm,  noted 
that  the  Proposal  did  not  address 
whether  the  Conflicts  Rules  would 
remain  applicable  to  transactions 
between  subsidiaries  of  insured 
institution  subsidiaries  of  savings  and 
loan  holding  companies  and  affiliates  of 
such  insured  institutions.  The  issue  of 
the  appropriate  manner  in  which  to 
regulate  such  transactions  has  been 
raised  in  the  Board's  proposal  to  amend 
its  regulations  governing  transactions 
with  affiliates  under  a  holding  company 
structure.^  The  Board  beheves  it 
appropriate  to  address  the  issue  raised 
by  this  conunenter  after  it  has  received 
other  comments  regarding  the 
appropriate  treatment  of  transactions 
involving  subsidiaries  of  holding 
company  subsidiary  insured  institutions 
in  response  to  the  June  10, 1988. 
proposal.  Accordingly,  the  Board  is 
deferring  action  on  this  issue  at  this 
time. 

Two  commenters,  a  law  firm  and  a 
trade  association,  suggested  that  the 
Proposal  be  clarified  by  defining  the 
term  "controlling  shareholder".  These 
commenters  noted  that,  since  the  term  is 
used  in  the  context  of  persons  who  are 
affiliates  under  Section  408  of  the  NHA, 
an  appropriate  definition  would  be  a 
shareholder  who  held  "control"  of  an 
insured  institution  within  the  meaning  of 
12  CFR  583.28.  The  Board  intended  that 
the  Proposal  would  not  affect  the 
apphcability  of  the  Conflicts  Rules  to 
transactions  between  subsidiary  insured 
institutions  and  natural  persons  that  are 
affiliated  persons  as  defined  in  12  CFR 
561.29.  To  indicate  more  clearly  that 
intent  the  Board  has  deleted  all 
references  to  "controlling  shareholder" 
from  the  final  rule  and  has  instead 
explicitly  provided  that  an  institution's 
officers,  directors,  and  natural  persons 
that  are  controlling  persons  (as  defined 
in  12  CFR  561.28)  remain  subject  to  the 
Conflicts  Rules  regardless  of  whether 
such  individuals  are  affiliates  under  12 
CFR  583.15. 

One  commenter,  a  law  firm,  suggested 
that  the  Board  should  amend  12  CFR 
563.45  to  provide  an  exemption  from  the 
transactional  reporting  requirements  of 
Form  AR  for  transactions  involving 
subsidiary  insured  institutions.  This 
commenter  indicated  its  belief  that 
subsidiary  insured  institutions  may 
effectively  be  barred  from  engaging  in 
transactions  that  are  permissible  under 


'  53  FR  21838  ||une  10.  1988). 


Section  408  of  the  NHA  as  a  result  of  the 
burdens  associated  with  preparation  of 
Form  AR.  As  noted  above,  the  Board 
expects,  in  the  near  future,  to  solicit 
public  comment  on  a  broader  range  of 
proposed  amendments  to  the  Conflicts 
Rules.  The  Board  believes  it  appropriate 
to.  and  expects  that  it  will,  solicit 
additional  comment  regarding  this 
commenter's  concerns  at  that  time. 

Another  commenter.  an  insured 
institution,  requested  that  the  Board 
clarify  that  the  problem  of  overlapping 
regulatory  provisions  which  the 
Proposal  is  designed  to  address  exists 
only  if  the  holding  company  affiliate 
involved  in  a  particular  transaction  is 
also  an  "affiliated  person"  as  defined  in 
12  CFR  561.29.  The  Board  had  and  has 
no  intention  of  extending  the  application 
of  the  Conflicts  Rules  to  holding 
company  affiliates  of  insured 
institutions,  such  as  a  service 
corporation  subsidiary  of  such  insiu-ed 
institution,  that  are  not  also  affiliated 
persons.  Footnote  5  above,  has  been 
modified  to  clarify  this  intent  by 
explicitly  referring  to  holding  company 
affiliates  that  are  also  affiliated  persons. 

Finally,  one  commenter,  a  savings  and 
loan  holding  company,  suggested  that 
the  Board  amend  12  CFR  563.40  to 
remove  the  prohibition  against  the 
payment  of  a  loan  procurement  fee  by  a 
subsidiary  insured  institution  to  an 
affiliate  that  is  also  an  affiliated  person. 
As  with  the  suggestions  regarding  other 
substantive  amendments  to  the  Conflicts 
Rules  discussed  above,  the  Board 
believes  it  appropriate  to,  and  expects 
that  it  will,  solicit  comment  regarding 
this  commenter's  concern  when  it 
proposes  additional  amendments  to  the 
Conflicts  Rules. 

Having  considered  the  comments 
summarized  above,  the  Board  is 
adopting  amendments  to  the  Conflicts 
Rules  to  exclude  transactions  between  a 
holding  company  subsidiary  insured 
institution  and  such  insured  institution's 
affilaites  (other  than  officers,  directors, 
and  natural  persons  that  are  controlling 
persons  pursuant  to  12  CFR  561.28)  from 
the  coverage  of  those  rules  and 
expressly  to  provide  that  those 
transactions  are  exclusively  subject  to 
the  prohibitions  and  limitations 
contained  in  section  408  of  the  NHA, 
and  the  Board's  regulations  thereunder. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604,  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis. 

1.  Need  for  and  objectives  of  the  rules. 
These  elements  are  incorporated  above 
in  the  supplementary  information. 
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2.  Issues  raised  by  comments  and 
agency  assessment  and  response.  These 
elements  an  incorporated  above  in 
SUPPLEMENTARY  IWTOBMATION. 

3.  Significant  alternative  minimizing 
small-entity  impact  and  agency 
response.  The  amendments  will  allow 
smaller  institutions  greater  certainty  as 
to  which  set  of  transactions  with 
affiliates  rules  apply  to  them  than  exists 
under  the  present  rules.  There  are  no 
alternatives  that  would  be  less 
burdensome  than  the  amendments  in 
addressing  the  concerns  expressed 
above  in  SUPPLEMENTARY  INFORMATION. 

List  of  Subjects  in  12  CFR  Part  563 

Bank  deposits  insurance,  Investment, 
Reporting  and  recordkeeping 
requirements,  Savings  and  Loan 
associations. 

Accordingly,  the  Board  hereby 
amends  Part  563,  Subchapter  D,  Chapter 
V,  Title  12,  Code  of  Federal  Regulations, 
as  set  forth  below. 

SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  563-OPERATIONS 

1.  The  authority  citation  for  Part  563 
continues  to  read  as  follows: 

Authority:  Sec.  1,  47  Stat.  725.  as  amended 
(12  U.S.C.  1421  et  seq.y,  sec.  5A.  47  Stat.  727, 
as  added  by  sec.  1,  64  Stat.  256,  as  amended 
(12  U.S.C.  1425a);  sec.  SB,  47  Stat.  727,  as 
added  by  sec.  4,  80  Stat.  824,  as  amended  (12 
U.S.C.  1425b);  sec.  17,  47  Stat.  736  as 
amended  (12  U.S.C.  1437);  sec.  2,  48  Stat.  128, 
as  amended  (12  U.S.C.  1462);  sec.  5,  48  Stat. 
132.  as  amended  (12  U.S.C.  1464);  sees.  401- 
407,  48  Stat.  1255-1260,  as  amended  (12  U.S.C. 
1724-1730);  sec.  408,  82  Stat.  5,  as  amended 
(12  U.S.C.  1730a);  sec.  1204. 101  Stat.  662  (12 
U.S.C.  3806);  Reorg.  Plan  No.  3  of  1947, 12  FR 
4981.  3  CFR,  1943-1948  Comp.,  p.  1071. 

2.  Amend  §  563.41  by  revising  the 
heading  of  the  section  and  paragraph  (a) 
to  read  as  follows: 

§  563.41    Restrictions  on  real  and  personal 
property  transactions  with  affiliated 
persons. 

(a)  Scope  of  section.  Section  408  of  the 
National  Housing  Act,  as  amended  (12 
U.S.C.  1730a),  and  the  Corporation's 
regulations  thereunder,  shall  be 
controlling  with  respect  to  transactions 
between  an  insured  institution 
subsidiary  of  a  savings  and  loan  holding 
company  and  such  insured  institution's 
affiliates  (other  than  officers,  directors, 
and  natural  persons  that  are  controlling 
persons  pursuant  to  S  561.28  of  this 
chapter)  as  such  term  is  defined  in 
§  583.15  of  this  chapter. 
***** 

3.  Amend  S  563.43  by  revising 
paragraph  (a)  to  read  as  follows; 


§  563.43    Restrictions  on  loans  and  otiier 
investments  Involving  amilated  persons. 

(a)  Scope  of  section.  Section  408  of  the 
National  Housing  Act,  as  amended  (12 
U.S.C.  1730a).  and  the  Corporation's 
regulations  thereunder,  shall  be 
controlling  with  respect  to  transactions 
between  an  insured  institution 
subsidiary  of  a  savings  and  loan  holding 
company  and  such  insured  institution's 
affiliates  (other  dian  officers,  directors, 
and  natural  persons  that  are  controlling 
persons  pursuant  to  S  561.28  of  this 
chapter)  as  such  term  is  defined  in 
§  583.15  of  this  chapter. 
***** 

By  the  Federal  Home  L.oan  Bank  Board. 
lohn  F.  Ghixzoui, 
Assistant  Secretary. 
[FR  Doc.  88-16878  Filed  8-18-88:  8:45  am] 

BUJJNO  CODE  C720-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  389 

[Doclcet  No.  RM87-S-O00;  Order  No.  497] 

Inquiry  Into  Alleged  Anticompetitive 
Practices  Related  to  Mariceting 
Affiliates  of  interstate  Pipelines 

Issued:  August  12, 1988. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 
action:  Final  rule;  notice  of  OMB 
control  nimiber. 

summary:  The  Federal  Energy 
Regulatory  Commission,  on  June  1, 1988, 
issued  a  final  rule  (Order  No.  497)  in 
Docket  No.  RM87-5-000,  53  FR  22139 
(June  14, 1988).  The  rule  established 
standards  of  conduct  and  reporting 
requirements  intended  to  prevent 
preferential  treatment  of  an  affiliated 
marketer  by  an  interstate  pipeline  in  the 
provision  of  transportation  service.  This 
notice  states  that  the  Office  of 
Management  and  Budget  has  approved 
the  information  collection  requirements 
in  Order  No.  497. 
EFFECTIVE  DATE:  August  12,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Lane,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington,  DC  20426,  (202)  357- 
8530. 
SUPPLEMENTARY  INFORMATION:  The 

Paperwork  Reduction  Act,  44  U.S.C. 
3501-3520  (1982)  and  the  Office  of 
Management  and  Budget's  (OMB) 
regulations,  5  CFR  Part  1320  (1988), 
require  that  OMB  approve  certain 


BEST  COPY  AVAILABLE 


information  collection  requirements 
imposed  by  agency  rules.  On  August  11, 
1988,  the  OMB  approved  the  information 
collection  requirements  of  18  CFR  Parts 
161  and  250  as  amended  by  this  rule 
under  Control  Number  1902-0157. 

Accordingly,  Part  389,  Chapter  l.  Title 
18,  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 
Lois  D.  CaslieU, 
A  cting  Secretary. 

PART  389— OMB  CONTROL  NUMBERS 
FOR  COMMISSION  INFORMATION 
COLLECTION  REQUIREMENTS 

1.  The  authority  citation  for  Part  389 
continues  to  read  as  follows: 

Authority:  Paperwork  Reduction  Act  of 
1980,  44  U.S.C  3501-3520  (1962). 

§389.101    [Amended] 

2.  The  Table  of  OMB  Control  Numbers 
in  §  389.101(b)  is  amended  by  inserting 
"161.3"  below  "161.1"  in  the  Section 
Column  and  inserting  "0157"  in  the 
corresponding  OMB  Control  Number 
Column  and  by  inserting  "250.16"  below 
"250.15"  in  the  Section  Column  and 
inserting  "0157"  in  the  corresponding 
OMB  Control  Number  Column. 

[FR  Doc.  88-18866  Filed  8-1S-88:  8:45  am] 

BtLUNG  CODE  6717-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

[Docicet  No.  70355-71271 

Atlantic  Tuna  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service,  (NOAA),  Commerce. 

ACTION:  Notice  of  closure. 

SUMMARY:  NOAA  issues  this  notice  to 
close  the  fishery  for  giant  Atlantic 
bluefin  tuna  conducted  by  permitted 
vessels  in  the  Harpoon  Boat  category. 
Closure  of  this  fishery  is  necessary 
because  the  annual  quota  for  this 
category  will  be  attained  by  the 
effective  date.  The  intent  of  this  section 
is  to  prevent  overharvest  of  the  quota 
established  for  this  segment  of  the 
fishery  and  thereby  ensure  that  the 
overall  U.S.  quota  is  not  exceeded. 

EFFECTIVE  DATE:  0001  hours  local  time 
August  21, 1988,  through  December  31, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathi  L  Rodrigues,  508-281-3600, 
extension  324. 
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SUPPLEMENTARY  INFORMATION:                      under  §  285.20(b)(1)  to  monitor  the  catch      Other  Matters 

Regulations  promulgated  under  the               and  landing  statistics  and.  on  the  basis                        ^  ^               ^j„  j,^  ^^j,^ ^  ,^ 
authority  of  the  Atlantic  Tunas                     of  these  statistics,  to  project  a  date                 ,,  .,,     ..    .,     f    ,  „,  j„„i„,.„  o„j 
Convention  Act  (16  U.S.C.  971-971h)             when  the  total  catch  of  Atlantic  bluefm        '"  i^'^  '  prSnino  «  v»?iH  vp,Jp1 
regulating  the  harvest  of  AUantic  bluefm      tuna  will  equal  any  quota  under                    l'''^  °^"^"  ^f^^  ThT,  LcHon  .. 
tuna  by  persons  and  vessels  subject  to         §  285.22.The  Assistant  Administrator  is        L\Tn  nnlV  to  oV.tK^^^rit^  nf^  r^^^ 
U^.  jurisdiction  were  P"bHshed  inthe          further  authorized  under  |  285.20(b)(1)           ^a^^i^r^'d  ftLe;  irJoUpl^^^^^^^ 
Federal  Register  on  October  25, 1985  (50       to  prohibit  the  fishing  for,  or  retention          p  p,  . '   „.                            *^ 
FR  43396).                                                       of,  Atlantic  bluefm  tuna  by  the  type  of 

Section  285.22(b)  of  the  regulations            vessel  subject  to  the  quotas.  The                   List  of  Subjects  in  50  CFR  Part  285 
provides  for  an  annual  quota  of  60  short       Assistant  Adminis^ator  has  determined.         Fisheries.  Penalties.  Reporting  and 
tons  (St)  of  pant  Atlantic  bluefin  tuna  to      based  on  the  reported  catch  of  giant             recordkeeping  requirements.  Treaties, 
be  harvested  by  vessels  permitted  in  the      Atlantic  bluefin  tuna  of  67  st.  and  the 

Harpoon  Boat  category  from  the                   recent  catch  rate,  that  the  annual  quota        (^^  US.C.  971  el  seq.) 
regulatory  area.  This  quota  was                    of  giant  Atlantic  bluefin  tuna  allocated            Dated:  August  16, 1988. 
subsequently  increased  to  75  st  effective      to  permitted  vessels  in  the  Harpoon               Richard  H.  Schaefer. 
August  11, 1988.  through  an  inseason             Boat  category  will  be  attained  by  the            Director  of  Off  ice  of  Fisheries,  Conservation 
adjustment  allocation  of  15  st  (53  FR             effective  date.  Fishing  for,  and  retention       and  Management,  National  Marine  Fisheries 
30845.  August  16. 1988).  The  Assistant           of.  any  Atlantic  bluefin  tuna  by  these            Service. 
Administrator  for  Fisheries,  NOAA               vessels  must  cease  at  0001  local  time  on       [FR  Doc.  8&-18923  Filed  8-17-88;  11:44  am] 
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This-  section  ol  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  niles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart926 

California  Tokay  Grapes;  Proposed 
Expenses  and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


action:  Proposed  rule. 


summary:  This  proposed  rule  regarding 
California  Tokay  grapes  would 
authorize  expenses  and  establish  an 
assessment  rate  under  Marketing  Order 
926  for  the  1988-89  fiscal  period. 
Authorization  of  this  budget  would 
allow  the  Tokay  Industry  Committee  to 
incur  expenses  reasonable  and 
necessary  to  administer  the  program. 
Funds  for  this  program  would  be  derived 
from  assessments  on  handlers. 
DATE:  Comments  must  be  received  by 
August  29, 1988. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96458,  Room 
2085-S,  Washington,  DC  20090-6456. 
Comments  should  reference  the  dale 
and  page  number  of  this  issue  of  the 
Federal  Register  and  will  be  available 
for  public  inspection  in  the  OfHce  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  G.  lohnson.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456.  Room  2525-S.  Washington, 
DC  20090-6456,  telephone  202-447-5331. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  No. 
926  (7  CFR  Part  928).  regulating  the 
handling  of  Tokay  grapes  grown  in  San 
Joaquin  County,  California.  This  order  is 
effective  under  the  A^cultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-674],  hereinafter 
referred  to  as  the  Act. 


This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  [RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rale  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  9  handlers  of  California 
Tokay  grapes  tmder  this  marketing 
order,  and  approximately  390  Cal^omia 
Tokay  grape  producers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

The  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable  grapes 
handled  from  the  beginning  of  such  year. 
An  annual  budget  of  expenses  is 
prepared  by  the  committee  and 
submitted  to  the  Department  of 
A^cultuie  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  grapes.  They  are  familiar 
with  the  committee's  needs  and  with  the 
costs  for  goods,  services  and  personnel 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  afiiectcMl  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  e}q>ected 
shipments  of  grapes.  Because  that  rate  is 
applied  to  actual  shipments,  it  must  be 
established  at  a  rate  which  will  i»oduce 


sufficient  income  to  pay  the  committee's 
expected  expenses.  A  recomended 
budget  and  rate  of  assessment  is  usually 
acted  upon  by  the  committee  before  the 
season  starts,  and  expenses  are  incurred 
on  a  continuous  basis.  Therefore,  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  committee  will 
have  funds  to  pay  its  expenses. 

The  Tokay  Industry  Committee  met  on 
]uly  25, 1988,  and  unanimously 
recommended  a  1988-89  budget  of 
$73,125  and  an  assessment  rate  of  $0,175 
per  23-pound  lug.  Last  season's  budget 
was  $55,050  with  an  assessemnt  rate  of 
$0.16.  Major  expense  items  are  market 
development,  $44,200  (as  compared  to 
$26,125  for  1987-88)  and  administrative 
expenses,  $28,925.  The  assessment  rate, 
when  applied  to  anticipated  shipments 
of  400.000  lugs  would  yield  $70,000  in 
assessment  revenue.  This  amount  along 
with  interest  income  and  reserve  funds 
would  be  adequate  to  cover  budgeted 
expenses. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  die  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  assessment  rate  approval  for  this 
program  needs  to  be  expedited.  The 
conmiittee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis. 

List  of  Subjects  in  7  CFR  Part  928 

Marketing  agreements  and  orders. 
Tokay  grapes  (California). 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
926  be  amended  as  follows: 

PART  926— TOKAY  GRAPES  GROVVN 
IN  SAN  JOAQUIN  COUNTY, 
CAUF0RN1A 

1.  The  authority  citation  for  7  CFR 
Pari  926  continues  to  read  as  follows: 

AMiiMirity:  Sect.  1-18. 48  Stat  31.  as 
amended:  7  U.S.C  601-674. 
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2.  Section  926.227  is  added  to  read  as 
follows: 

§  926.227    Expenses  and  assessment  rate. 

Expenses  of  $73,125  by  the  Tokay 
Industry  Committee  are  authorized  and 
an  assessment  rate  of  $0,175  per  23- 
pound  lug  of  grapes  is  established  for 
the  fiscal  year  ending  March  31, 1989. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  August  16, 1988. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  88-18876  Filed  8-18-88;  8:45  am] 

BILUNQ  CODE  3410-02-«i 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  113 

[Docket  No.  86-084] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Amendment  of 
the  Standard  Requirement  Concerning 
the  Determination  of  Moisture  Content 
in  Desiccated  Biological  Products 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

summary:  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  proposes  to 
amend  the  standard  requirement  for 
determining  the  moisture  content  in 
desiccated  veterinary  biological 
products.  New  methods  and  test 
procedures  are  now  available  for 
controlling  and  monitoring  residual 
moisture  content  which  are  equally 
acceptable  and  more  efficient  than  the 
test  procedure  specified  in  the  current 
standard  requirement.  Manufacturers 
would  be  allowed  to  establish  and  test 
for  moisture  content  using  approved 
procedures  contained  in  a  filed  Outline 
of  Production. 

DATE:  Consideration  will  be  given  only 
to  comments  postmarked  or  received  on 
or  before  October  18, 1988. 

ADDRESS:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS. 
USDA,  Room  1143,  South  Building,  P.O. 
Box  96464,  Washington,  DC  20090-^84. 
Specifically  refer  to  Docket  No.  88-084. 
You  may  review  these  comments  at 
Room  1141  of  the  South  Building,  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  Peter  L.  Joseph,  Senior  Staff 
Veterinarian,  Veterinary  Biologies  Staff, 
VS,  APHIS,  USDA,  Room  838,  Federal 


Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  301-436-6332. 
SUPPt^MENTARY  INFORMATION: 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new  or 
amended  recordkeeping,  reporting,  or 
application  requirements  or  any  type  of 
information  collection  requirement 
subject  to  the  Paperwork  Reduction  Act 
of  1980. 

Executive  Order  12291 

This  proposed  action  has  been 
reviewed  under  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  classified  as  a  "Nonmajor 
Rule." 

The  proposed  action  would  not  have  a 
significant  effect  on  the  economy  and 
would  not  result  in  a  major  increase  in 
costs  or  prices  to  consumers,  individual 
industries,  Federal,  State,  or  local 
Government  agencies,  or  geographic 
regions.  It  would  also  not  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  markets. 
This  action  would  provide  for  flexibility 
in  methods  used  to  monitor  moisture 
content  of  desiccated  veterinary 
biological  products  by  not  requiring  a 
specific  test  procedure. 

Certification  Under  the  Regulatory 
Flexibility  Act 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  this  action  would  not 
result  in  adverse  economic  impact  on  a 
substantial  number  of  small  entities.  Its 
purpose  is  to  update  the  Standard 
Requirements  for  the  production  of 
veterinary  biological  products. 

Background 

The  moisture  content  of  a  desiccated 
biological  product  is  related  to  the 
stability  of  that  product  during  its  dating 
period.  In  order  to  provide  a  uniform 
method  of  determining  moisture  content 
in  desiccated  products,  a  test  procedure 
was  published  in  §  113.29  of  the 
regulations  in  1973.  This  test  procedure 
was  considered  the  most  accurate  and 
reproducible  test  method  available  at 
that  time.  All  manufacturers  of  such 
products  are  currently  required  to 
determine  moisture  content  of  live 
desiccated  products  using  this 
procedure.  The  procedure  takes  2  days 
to  complete  and  requires  special 
laboratory  equipment  not  normally  used 
in  other  tests.  The  veterinary  biologies 
industry  and  APHIS  have  gained  much 
knowledge  and  experience  testing 


products  during  the  past  15  years.  Other 
means  of  determining  moisture  content 
during  the  production  process  have  been 
developed  which  are  more  rapid  and 
less  expensive  than  the  test  in  the 
regulations.  Lypholizers  installed  in 
some  manufacturing  facilities  are 
equipped  with  highly  sophisticated 
sensors  and  modules  that  monitor 
temperature,  air,  time,  and  vacuum 
pressure  at  shelf  level.  Some  are 
equipped  to  measure  temperature  of 
selected  vials  during  the  drying  process. 
Most  are  equipped  to  stopper  and  seal 
vials  before  internal  vacuum  is  broken 
thus  preventing  the  introduction  of 
external  moisture.  Each  product  is 
unique  and  an  acceptable  range  for 
moisture  has  been  established  by 
manufacturers  for  each  of  their  products. 
The  desiccating  cycles  can  be  adjusted 
to  the  criteria  established  for  each 
product. 

Other  assurances  are  also  employed 
by  the  manufacturer  and  APHIS  to 
determine  the  stability  of  biological 
products.  Eligibility  for  release  of  a 
serial  requires  that  the  product  have 
predetermined  titers  at  release  and 
throughout  the  dating  period.  These 
titers  are  confirmed  by  the  manufacturer 
and  the  National  Veterinary  SenMces 
Laboratories.  Section  114.13  of  the 
regulations  requires  the  expiration 
period  to  be  confirmed  by  satisfactory 
potency  test  on  a  significant  number  of 
serials  at  the  end  of  the  expected  dating 
period.  In  few  instances  when  the 
miosture  content  exceeds  the  stated 
requirement,  serials  can  be  released 
provided  that  the  potency  is  shown  to  be 
satisfactory  at  mid-dating  and  at  the  end 
of  the  dating  period. 

For  the  reasons  stated  above,  the 
Agency  finds  that  the  standard 
requirement  in  §  113.29  could  be  deleted 
without  affecting  the  Agency's  ability  to 
ensure  the  stability  of  desiccated 
products.  Procedures  employed  by 
manufacturers  to  determine  moisture 
content  would  be  specified  on  a 
product-by-product  basis  in  the  Outline 
of  Production  as  an  in-process  test  in 
accordance  with  §  114.9(d).  Accordingly, 
the  Agency  is  proposing  to  amend 
5 113.29  and  delete  §  113.64(e)(2)  and 
§  113.135(e)(2). 

List  of  Subjects  in  9  CFR  Part  113 

Animal  biologies. 

PARTUS— STANDARD 
REQUIREMENTS 

Accordingly,  9  CFR  Part  113  would  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  113  is 
revise  to  read  as  follows: 
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Authority:  21  U.S.C.  151-159;  37  FR  28477. 
2B646;  38  FR  19141. 

2.  Part  113  would  be  amended  by 
revising  §  113.29  to  read  as  fallows: 

§  1 1 3.29    Determination  of  moisture 
content  in  desiccated  t>iological  products. 

A  minimum  moisture  content  shall  be 
determined  for  each  serial  of  desiccated 
product.  The  moisture  content  and  an 
acceptable  method  used  to  determine 
moisture  content  shall  be  described  in 
an  Outline  of  Production  approved  and 
filed  by  APHIS  for  the  product. 

§113.64    (Amended] 

3.  In  §  113.64.  paragraph  (e)(2)  would 
be  removed  and  the  designation  for 
paragraph  (e)(1)  would  be  removed. 

§113.135    [Amended] 

4.  In  §  113.135,  paragraph  (e)(2)  would 
be  removed  and  the  designation  for 
paragraph  (e)(1)  would  be  removed. 

Done  in  Washington,  DC.  this  16th  Day  of 
August,  1988. 
Larry  B.  Slagle. 

Acting  Administrator.  Aniwai  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  88-18877  Filed  8-18-88;  8:45  am) 

BILUNG  CODE  3410-34-M 


DEPARTMENT  OF  THE  TREASURY 

Comptroller  of  the  Currency 

12  CFR  Part  8 

(Docket  No.  88-13] 

Assessment  of  Fees;  National  Banks; 
District  of  Columbia  Banks 

agency:  Comptroller  of  the  Currency. 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  ("OCC")  is  seeking 
public  comment  on  a  proposed  increase 
of  14  percent  in  its  semiannual 
assessment  schedule  for  national  banks. 
District  of  Columbia  banks  and  federally 
licensed  branches  and  agencies  of 
foreign  banks. 

This  action  is  necessary  to  avoid  OCC 
revenue  shortfalls.  It  is  intended  to 
ensure  that  OCC  can  continue  to  fulfill 
its  statutory,  regulatory  and  supervisory 
responsibilities.  National  bank  fees  will 
be  raised  only  to  the  extent  necessary  to 
support  OCCs's  increasing  and  evolving 
supervisory  responsibilities. 

To  the  extent  possible  under  existing 
statutory  provisions,  the  proposed 
assessment  schedule  reaffirms  the 
OCC's  philosophy  that  the  assessments 
paid  by  a  bank  should  reflect  the  costs 
of  supervising  it.  On  a  per-collar-of- 
assets  basis,  those  costs  decline  as  bank 


size  increases.  Therefore,  in  the 
proposed  schedule,  like  the  present  one. 
the  marginal  assessment  rate  of  an 
individual  bank  decreases  as  its  assets 
increase.  The  proposed  assessment 
schedule  maintains  asset  brackets 
indexed  annually  to  changes  in  the 
general  price  level.  This  proposal,  if 
adopted,  will  replace  the  current 
schedule  for  payments  due  January  31, 
1989  and  beyond. 

date:  All  comments  should  be  received 
by  the  OCC  no  later  than  September  19, 
1988. 

ADDRESS:  Comments  should  be  directed 
to  Docket  No.  88-13,  Communications 
Division,  Office  of  the  Comptroller  of  the 
Currency,  490  L'Enfant  Plaza  East,  SW., 
5th  Floor,  Washington,  DC  20219, 
Attention:  Anne  Smith.  Comments  will 
be  available  for  inspection  and 
photocopying  at  the  same  location. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Tufts,  Financial  Economist, 
Economic  and  Policy  Analysis  Division, 
(202)  447-1924).  or  Feme  Fishman  Rubin, 
Attorney,  Legal  Advisory  Services 
Division,  (202)  447-1880. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  OCC  was  created  by  Federal 
legislation  for  the  purpose  of  supervising 
and  regulating  the  national  banking 
system.  Under  the  National  Bank  Act,  12 
U.S.C.  1  et  seq.,  the  OCC  has  a 
responsibility  to  take  every  necessary 
and  appropriate  step  to  ensure  that  all 
national  banks  comply  with  the  various 
laws  enacted  by  Congress  and  the 
States. 

The  OCC  is  authorized  by  12  U.S.C. 
482  and  12  U.S.C.  3102  to  assess  national 
banks,  District  of  Columbia  banks  and 
federally  licensed  branches  and 
agencies  of  foreign  banks  to  recover  its 
supervision  costs.  Section  482  requires 
that  these  assessments  be  made  in 
proportion  to  bank  assets  or  resources 
and  that  the  rate  of  such  assessments  be 
the  same  for  all  banks.  This  protects 
small  banks  from  having  to  pay  more 
than  large  banks  and  protects  all  banks 
of  whatever  size  from  discrimination  in 
the  matter  of  charges.  The  statute  also 
provides  that  the  general  assessment 
recovers  the  costs  of  up  to  two 
examinations  of  a  national  bank  per 
calendar  year.  Banks  are  charged 
special  examination  fees  for  third,  and 
subsequent  examinations. 

Assessment  Schedule  Tied  to 
Supervision  Costs 

In  the  bank  supervision  process,  the 
cost  per  dollar  of  assets  supervised 
declines  as  bank  asset  size  increases. 
There  are  several  reasons  for  this  result. 


Fixed  costs  of  supervision,  such  as  basic 
preparatory  tasks,  do  not  vary 
proportionately  from  small  to  large 
banks.  Further,  statistical  techniques 
used  in  the  examination  process  permit 
I;;rger  institutions  to  be  examined  with 
proportionately  fewer  resources.  For 
example,  a  larger  proportion  of  the  asset 
portfolio  of  a  small  bank  must  be 
reviewed  by  the  examiner  to  judge  asset 
quality  than  in  a  larger  bank.  Basic  off- 
site  analysis  procedures  also  display 
falling  average  cost  per  dollar  of  assets. 

The  current  assessment  schedule 
reflects  those  economies,  since  the 
marginal  assessment  rate  of  an 
individual  bank  decreases  as  its  assets 
increase.  This  type  of  schedule, 
originally  implemented  in  1976  and 
modified  in  1984.  was  adopted  so  that 
the  assessment  levied  on  each  bank 
would  more  closely  reflect  the  cost  of 
supervising  it.  The  philosophy 
underlying  this  type  of  schedule  is  the 
relative  cost  coverage  principle, 
whereby  banks  in  asset  size  brackets 
are  assessed  in  relation  to  the  costs 
attributable  to  supervising  banks  in  that 
bracket. 

Mi/aca  Decision 

The  principle  of  relative  cost  coverage 
is  incorporated  in  the  assessment 
schedule  to  the  extent  permissible  under 
12  U.S.C.  482,  as  interpreted  by  the 
United  States  Court  of  Appeals  for  the 
Eighth  Circuit  in  First  National  Bank  of 
Milaca  v.  Heimann,  572  F.2d  1244  (8th 
Cir.  1978)  ["Milaca").  The  Milaca  court 
held  that  the  OCC's  1976  revision  to  its 
assessment  schedule  complied  with  the 
two  requirements  of  section  482.  First, 
the  assessments  must  be  "in  proportion 
to"  the  assets  of  the  bank  being 
examined.  Second,  the  assessment  rate 
must  be  the  same  for  all  national  banks, 
except  that  banks  which  are  examined 
more  than  twice  in  a  single  calendar 
year  must  pay  for  the  additional 
examination.  572  F.2d  at  1246.  The  court 
stated  that  when  Congress  geared 
supervision  charges  to  asset  size,  its 
goal  was  to  prohibit  discrimination.  In 
particular,  according  to  the  Milaca 
court.  Congress  wanted  to  protect  small 
banks  from  having  to  pay  more  in  terms 
of  money  than  large  banks,  and  to 
protect  individual  banks  of  whatever 
size  from  discrimination  in  the  matter  of 
charges.  572  F.2d  at  1249. 

In  addition  to  the  anti-discrimination 
goal  of  the  statutory  assessment  scheme, 
the  Milaca  court  agreed  that  the  OCC 
may  consider  other  factors,  in  addition 
to  asset  size,  when  arriving  at  an 
assessment,  and  that  the  charges  need 
not  be  in  "exact,  direct,  and 
mathematical  proportion  to  the  values  of 
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assets  of  particular  banks  or  categories 
of  banks."  Id.  The  OCC's  position, 
adopted  by  the  Eighth  Circuit,  was  that 
the  1976  schedule  met  the  requirements 
of  section  482  "because  the  schedule  is 
related  directly  to  asset  size  and 
because  asset  size  is  the  determining 
factor  in  the  equation."  Id.  In  conclusion, 
the  Milaca  court  noted  that  the  value  of 
a  bank's  assets  determines  the  amount 
of  the  charge,  and  that  both  the  fixed 
fees  and  percentage  rates  set  forth  in  the 
1976  schedule  were  "in  proportion  to" 
asset  value.  "As  to  the  fixed  fees,  the 
proportion  is  direct;  as  to  the  percentage 
rates,  the  proportion  is  inverse.  That 
fact,  however,  does  not  destroy  the 
proportional  relationships  between  the 
amount  of  charge  and  asset  size."  572 
F.2d  at  1250. 

Well-Run  Banks  Subsidize  Problem 
Banks 

Commenters  on  the  last  revision  to  the 
assessment  schedule  in  1984  (49  FR 
50601  (December  31, 1984))  suggested 
that  current  assessment  methodology 
requires  well-run  banks  to  pay  some  of 
the  costs  of  special  supervisory 
attention  given  to  problem  banks.  The 
OCC  recognizes  that  this  is  true. 

However,  section  462,  as  interpreted 
by  the  court  in  Milaca,  does  not  allow 
the  OCC  to  charge  higher  assessments 
to  banks  which  are  experiencing 
difficulties.  While  a  schedule  based  on 
the  supervisory  costs  associated  with  a 
particular  bank  would  further  the  goal  of 
improved  relative  cost  coverage,  it 
would  lead  to  discrimination  between 
banks  of  the  same  asset  size,  because 
the  rate  of  assessment  would  no  longer 
be  the  same  for  all  banks  in  a  particular 
asset  size  category.  In  other  words,  a 
schedule  based  on  supervisory  costs  is 
not  directly  related  to  asset  size,  and 
asset  size  is  not  the  "determining  factor 
in  the  equation."  Milaca,  572  F.2d  at 
1249.  In  sum,  the  proportional 
relationship  between  asset  size  and 
assessment  amount,  required  by  the 
provisions  of  section  482,  would  be  lost. 

Asset-Size  Brackets 

The  proposed  revisions  do  not  alter 
the  basic  characteristics  of  the  1976 
assessment  schedule  approved  by  the 
Milaca  court  or  of  the  current 
assessment  schedule,  i.e.,  the  use  of 
asset-size  brackets,  the  use  of  asset  size 
to  determine  the  amount  assessed,  the 
use  of  marginal  assessment  rates  that 
decrease  as  the  asset  size  increases,  or 
the  cost/revenue  relationships.  The 
revisions  address  the  problems  caused 
by  assessment  shortfalls  brought  on  by 
changes  in  the  industry  and  increased 
costs  since  1984. 


Despite  successful  efforts  to  control 
costs,  the  OCC's  expenses  have  been 
rising  at  a  faster  rate  than  revenues. 
Indeed,  since  the  last  assessment 
schedule  revision  in  1984,  expense 
growth  has  outpaced  revenue  growth. 
Moreover,  the  OCC  believes  that  the 
current  schedule  will  be  inadequate  to 
meet  the  resource  requirements  in  the 
future. 

OCC's  Inadequate  Resources 

The  OCC  is  proposing  to  increase  its 
assessment  schedule  in  12  CFR  8.2  to 
provide  the  minimum  amount  of 
additional  revenue  needed  to  ensure 
that  its  supervisory  responsibilities  are 
not  compromised.  The  OCC's 
inadequate  resources  are  attributable  to 
several  factors.  Revenue  shortfalls  occur 
as  a  result  of  the  continued 
consolidation  of  the  banking  industry 
and  decreased  growth  in  national  bank 
assets.  Cost  increases  occur  from  the 
deteriorated  condition  of  the  national 
banking  system,  the  increased 
complexity  of  the  financial  industry,  and 
the  increased  responsibilities  mandated 
by  Congress. 

Consider  the  following  example. 

Assume: 

(i)  Bank  A  has  $500  million  in  assets 
and  lends  extensively  to  both  the 
agriculture  and  the  energy  sectors  of  the 
economy. 

(ii)  Bank  B  has  $500  million  in  assets 
and  lends  heavily  to  both  the  agriculture 
and  the  real  estate  sectors  of  the 
economy. 

(iii)  Bank  A  and  Bank  B  merge  to  form 
Bank  C  to  take  advantage  of  a  change  in 
the  state  banking  law. 

(iv)  Subsequent  to  the  merger  of  Bank 
A  and  Bank  B,  it  is  recognized  that  the 
loan  portfolio  of  Bank  C  contains  loans 
attributable  to  each  of  the  banks  (A,B,C) 
that  are  "weak"  as  a  result  of 
deteriorated  economic  conditions. 

(v)  Bank  C  increases  its  loan  loss 
reserves  and  reduces  its  assets  by  10 
percent. 

Prior  to  the  merger,  Bank  A  and  Bank 
B  each  paid  $66  thousand  annually  for  a 
total  OCC  assessment  of  $136  thousand. 
After  the  merger,  the  resulting  Bank  C 
pays  an  OCC  assessment  of  $122 
thousand,  a  decline  of  10  percent. 
Ordinarily,  this  reduction  in  OCC 
assessment  income  is  offset  by 
economies  in  supervision,  and  the 
supervision  of  Bank  C  would  require 
less  of  the  OCC's  resources  than  did  the 
supervision  of  Bank  A  and  Bank  B. 
However,  as  troubled  loans  develop  in 
Bank  C's  loan  portfolio,  Bank  C  may 
require  additional  supervision  and,  if  so, 
the  magnitude  of  the  OCC's  resources 
consumed  in  supervising  Bank  C  rises. 
As  a  result  of  the  deterioration  in  its 


loan  portfolio.  Bank  C  increases  its  loan 
loss  reserves,  thereby  reducing  its  assets 
by  10  percent.  After  the  reduction  of 
assets.  Bank  C  pays  an  OCC  assessment 
of  $112  thousand,  a  further  decrease  of 
eight  percent.  This  example  illustrates 
how  the  on-going  trends  in  the 
consolidation  of  national  banks  and  in 
the  deteriorating  condition  of  those 
banks  have  affected  the  OCC's 
assessment  income  and  costs  of 
supervision. 

Bank  Consolidations  Reduce  Revenue 

The  current  assessment  schedule  is 
regressive,  i.e.,  the  amount  assessed  per 
dollar  of  asset  declines  as  the  assets 
increase.  When  banks  merge,  the 
resulting  bank's  assets  are  assessed  at  a 
lower  rate  on  average. 

Since  1964,  the  number  of  national 
banks  has  declined  by  four  percent  as  a 
result  of  consolidations  and  failures. 
Further  consolidations  are  expected. 
Anticipated  changes  in  banking  laws  in 
several  states  could  result  in  a  further 
decline  in  the  number  of  national  banks. 
While  these  reductions  may  result  in 
some  resource  savings  to  the  OCC,  a 
portion  of  those  potential  savings  has 
already  been  recognized  through 
supervisory  procedures.  For  example, 
national  banks  that  are  members  of 
multibank  holding  companies  are 
supervised  differently,  using  a  method 
that  concentrates  supervisory  efforts  on 
the  lead  bank  and  reduces  the  efforts 
directed  toward  the  holding  company's 
other  national  banks.  Should  the  holding 
company's  banks  become  branches,  as 
opposed  to  separately  chartered  banks, 
the  lost  revenue  may  not  be  matched  by 
corresponding  decreases  in  resource 
requirements.  This  will  lead  to 
continued  cost/revenue  imbalances  as 
the  OCC  strives  to  meet  its  supervisory 
requirements. 

Decreased  Bank  Asset  Growth 
Increases  Revenue  Shortfalls 

As  a  result  of  trends  in  the  financial 
industry  and  economic  conditions 
affecting  the  national  banking  system, 
the  current  growth  rate  of  national  bank 
assets  is  less  than  that  of  the  1970s  and 
early  1980s.  The  growth  rate  assumed  in 
the  formulation  of  the  current 
assessment  schedule  has  not  been 
realized. 

The  OCC's  assessments  are  based  on 
national  bank  assets.  When  the  national 
bank  asset  growth  rate  is  consistent 
with  the  growth  in  the  OCC's  resource 
requirements,  then  the  OCC's  revenues 
and  expenses  will  remain  in  balance.  If 
assets  grow  at  a  slower  rate  than 
assumed  or  demanded  by  resource 
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requirements,  revenue  shortfalls  will 
result. 

Slower  asset  growth  results  from 
several  factors.  First,  capital  ratios  are 
an  increasingly  important  measure  of 
strength  within  the  financial  industry. 
To  improve  capital  ratios,  banks  must 
either  increase  capital,  decrease  assets 
or  both. 

Second,  asset  growth  has  slowed 
because  many  banks  have  increased 
their  reserves  for  possible  loan  losses. 
This  factor  has  been  particularly 
prevalent  over  the  last  eighteen  months 
as  banks  increased  their  reserves  for 
certain  international  loans.  These 
increased  reserves  decrease  assets. 

As  a  result,  between  December  1986 
and  December  1987.  asset  growth  was 
less  than  two  percent.  This  is  the  lowest 
rate  since  1948.  The  OCC's  projections 
indicate  continued  low  asset  growth  for 
the  next  several  years.  Last  year's 
reduced  asset  growth  resulted  in  an 
assessment  shortfall  for  the  OCC. 
Unless  the  current  assessment  schedule 
is  changed,  current  projections  indicate 
significant  future  revenue  shortfalls. 

Increased  Workload  Limits  OCC's 
Response 

The  OCC  has  sought  to  mitigate  the 
impact  of  these  revenue  shortfalls 
through  reducing  expenses,  improving 
productivity,  and  increasing 
effectiveness.  However,  the  OCC  must 
serve  the  public  interest  and  maintain  a 
safe  and  sound  national  banking  system. 
This  limits  OCC's  response  to  revenue 
shortfalls  because  of  increased 
supervisory  responsibilities  and 
workloads,  many  of  which  result  from 
external  factors.  Some  of  these  factors 
are: 

•  First,  the  condition  of  the  national 
banking  system  has  deteriorated.  Bank 
profits  are  at  their  lowest  levels  in  a 
decade.  Bank  failures  and  the  number  of 
problem  banks  continue  at  post- 
Depression  highs.  Nearly  25  percent  of 
the  national  banking  system's  assets 
and  27  percent  of  the  national  banks  are 
receiving  special  supervisory  attention. 
Weaknesses  in  the  energy,  agriculture 
and  real  estate  sectors,  as  well  as 
continued  difficulties  with  foreign  debt 
exposure,  indicate  continued  difficulties 
for  national  banks. 

•  Second,  since  1984.  new  OCC 
supervisory  responsibilities  have  been 
mandated  by  the  Competitive  Equality 
Banking  Act  of  1987  (Pub.  L.  100-86. 101 
Stat.  552),  the  Government  Securities 
Act  of  1986  (Pub.  L.  99-571. 100  Stat. 
3208).  the  Money  Laundering  Control 
Act  of  1986  (Subtitle  H  of  the  Anti-Drug 
Abuse  Act  of  1986.  Pub.  L.  99-570, 100 
Stat.  3207).  and  the  Bank  Bribery 


Amendments  Act  of  1985  (Pub.  L.  99-370, 
100  Stat.  779). 

•  Third,  the  deregulation  of 
depository  institutions  and  the  entry  of 
banks  into  new  financial  activities  have 
created  a  more  complex  banking 
environment  that  requires  new  skills  on 
the  part  of  the  OCC's  staff  and 
increased  OCC  technological 
capabilities. 

OCC  Initiatives  Have  Mitigated  Cost 
Increases 

The  OCC's  staff  and  resource  levels 
have  been  inadequate  to  meet  the 
increased  statutory,  supervisory  and 
regulatory  requirements.  Resource 
shortages  resulted  in  bank  supervision 
that,  while  adequate,  was  not  as 
thorough  as  the  OCC  desired. 

To  fulfill  the  requirements  of  prudent 
supervision,  the  OCC  has  increased  its 
staff  from  2,850  to  approximately  3,200. 
In  1989,  the  staffing  target  will  be  3,246. 
The  staff  increase  coupled  with  high 
turnover  has  also  reduced  the  OCC's 
average  experience  level.  This  has 
necessitated  additional  training  for 
examiners,  both  formally  and  on-the- 
job. 

The  OCC  has  developed  two  key 
operating  strategies  to  utilize  its 
resources  more  efficiently.  These 
strategies  improve  the  OCC's  ability  to 
achieve  its  mission  of  ensuring  a  safe 
and  sound  national  banking  system. 
These  strategies  are:  (1)  Performing 
more  continuous  off-site  monitoring  of 
bank  performance,  which  mitigates  the 
demand  for  as  many  highly  labor 
intensive  periodic  on-site  supervisory 
presences;  and  (2)  focusing  and 
allocating  supervision  resources  on 
those  components  of  the  national 
banking  system  that  present  the  greatest 
risk  to  the  system. 

These  strategies  are  evident  in  the 
OCC's  current  supervisory  approach. 
This  approach  is  more  dynamic,  shifting 
focus  from  a  bank's  current  to  its 
prospective  condition.  Included  in  this 
approach  are  supervisory  strategies 
tailored  to  individual  banks.  These 
strategies  are  continually  developed  and 
implemented  based  upon  a  risk 
hierarchy.  Supervisory  strategies  are 
prepared  by  examiners  who  are  familiar 
with  the  institution  and  consider  a 
variety  of  bank  characteristics,  not  just 
asset  size  and  bank  composite  rating,  to 
determine  the  prospective  risk  that  a 
particular  bank  presents  to  the  national 
banking  system  and  the  nation's 
financial  industry.  These  strategies  are 
designed  to  allocate  OCC's  limited 
supervisory  resources. 

Implementation  of  the  revised 
supervisory  approach  required  that  the 
OCC  increase  its  investment  in  data 


processing  systems  and  office  facilities. 
These  investments  were  required  to 
facilitate  and  improve  OCC's  off-site 
supervision  capabilities  to  fulfill  its 
supervisory  approach.  Thus,  the  OCC's 
savings  from  the  revised  supervisory 
approach  are  partially  offset  by  the 
OCC's  increased  fixed  costs. 

Results  Indicate  Assessment  Increase  is 

Necessary 

Nevertheless,  all  of  the  OCC's  efforts 
to  utilize  its  resources  fully  cannot  offset 
the  revenue  shortfalls  which  result  from 
bank  consolidations  and  reduced  bank 
asset  growth.  Cost  pressures  continue 
unabated  due  to  statutory,  supervisory 
and  regulatory  responsibilities.  F-irther, 
staff  turnover,  recruitment  and  training 
expenses  are  factors  which  continually 
challenge  the  OCC's  ability  to  meet  its 
mission.  If  the  OCC  is  to  continue  to 
fulfill  its  mission,  an  assessment 
increase  is  required. 

Proposal 

Because  of  these  factors,  OCC  will 
operate  in  1988  at  breakeven  or  at  a 
small  deficit.  Unless  the  assessment 
schedule  is  revised,  OCC  faces  larger 
deficits  in  1989  and  beyond  as  a  result  of 
slower  asset  growth,  the  deteriorated 
condition  of  the  national  banking 
system,  and  the  costs  of  maintaining 
OCC's  supervisory  mission.  To  avoid  the 
projected  deficits  and  ensure  that 
supervisory  resources  are  available,  the 
OCC  proposes  revising  the  assessment 
schedule  in  12  CFR  Part  8. 

The  OCC  proposes  to  revise  the 
marginal  assessment  rates  to  generate 
additional  revenue.  The  marginal  rates 
for  each  bracket  will  be  increased  by  14 
percent.  The  effective  date  of  this 
proposed  amendment  to  12  CFR  8.2 
would  be  for  the  semiannual  assessment 
period,  January  1, 1989,  through  June  30, 
1989,  with  the  semiannual  assessment 
due  on  or  before  January-  31. 1989.  The 
following  table  shows  the  proposed 
assessment  schedule. 

Proposed  Semiannual  Assessment 
Schedule  for  January  1989 


If  the  bank's  total 

assets 

(consolidated 

domestic  and 

foreign 

subsidianes) 

are — 


The  semiannual  assessment  is— 


Over- 


Million 

0 

$1.7 

15 

85 

185 


But  not 
over— 


Million 

$1.7 

0 

15 

$1,938 

85 

3.834 

185 

11.814 

915 

19.224 

0  0011400 
0001425 
.0001140 
.0000741 
0000627 


Million 

0 

SI  7 

15 

85 

185 
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Proposed  Semiannual  Assessment 
Schedule  for  January  1989— Con- 
tinued 


m 


If  the  bank's  total 

The  semannual  assessment  »— 

(consolidated 
domestc  and 

foreign 
subsidianes) 

are- 

This 
amount— 

Plus 

Of 
excess 
over- 

Over— 

But  not 
over— 

915 

1,825 

5,470 

18.240 

36.485 

1,825 

5.470 

18,240 

36,485 

64,995 

111.678 

277.859 

772.824 

1.438,402 

.0000613 
.0000456 
.(XX)U38e 
.0000365 
-0000239 

915 

1,825 

5,470 

18,240 

36.485 

Special  Studies 

Executive  Order  12291 

The  OCC  certifies  that  this  proposed 
rule  does  not  meet  any  of  the  conditions 


set  forth  in  Executive  Order  12291  for 
designation  as  a  major  rule. 
Consequently,  a  Regulatory  Impact 
Analysis  has  not  been  prepared. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164],  it  is  certified  that  this 
proposed  rule,  if  adopted  as  a  final  rule, 
will  not  have  a  signiHcant  economic 
impact  on  a  substantial  number  of  small 
banks  or  other  small  entities. 

List  of  Subjects  in  12  CFR  Part  8 

National  banics.  Banking. 
Assessments,  Fees. 

Authority  and  Issuance 

For  the  reasons  set  forth  above. 
Chapter  I  of  Part  8  of  Title  12  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 


PART  8— [AMENDED] 

1.  The  authority  citation  for  12  CFR 
Part  8  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  481,  482  and  3102,  and 
28  D.C.  Code  102. 

2.  Section  8.1  is  revised  to  read  as 
follows: 

§  8. 1    Scope  and  application. 

The  assessments  contained  in  this 
part  are  made  pursuant  to  the  authority 
contained  in  12  U.S.C.  481,  482  and  3102 
and  in  26  D.C  Code  102. 

3.  The  table  in  §  8.2  is  revised  to  read 
as  follows: 

§  8.2    Semiannual  assessment 

(a)  •  •  * 


If  tfie  tiank's  total  assets  (consolidated  domestic  and  foreign 
subsidianes)  are; 

The  semiannual  assessment  is: 

This  amount- 

Plus 

Of  excess  over — 

Over- 

But  not  over— 

Column  C 

Column  D 

Column  A 

Column  B 

Column  E 

Million 
0 

X. 
X. 

X5 

X. 

X, 
X. 

X, 

Minion 
$X, 

rtm 

X. 
Xi 

Th 

JS, 
X. 

0 
Y, 
Yt 
Y« 
V. 
V. 
Y, 
V, 
Yt 

.0011400 
.0001425 
.0001140 
.0000627 
.0000513 
.0000456 
.0000388 
.0000365 
.0000239 

Million 
0 

Urn 
X. 
K 
Ik 

K, 
Xi 

yk 

Date:  August  16, 1988. 
Roliert  L,.  Clarke, 

Comptroller  of  the  Currency. 

(FR  Doc.  88-18802  Filed  8-18-88;  8:45  am] 

BILLING  CODE  4atO-33-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[Docltet  Nos.  C-626  and  C-20751 

The  Reader's  Digest  Association,  Inc.; 
Reopening  of  Public  Comment  Period 
on  Supplemental  Petition 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  period  for  public 
comment  on  petition  to  reopen  the 
proceeding  and  modify  the  order. 

summary: The  Readers  Digest 
Association,  Inc.,  the  rpspondent  in  the 
orders  in  Docket  Nos.  C-626  and  C-2075, 
filed  a  petition  on  March  3a  1988. 
requesting  that  the  Commission  reopen 


the  proceeding  and  modify  in  certain 
respects  the  1963  and  1971  consent 
orders  against  The  Reader's  Digest 
Association,  Inc.,  requiring  disclosure  of 
the  terms  and  conditions  of  offers  of  free 
merchandise  and  of  merchandise  for 
sale.  A  supplemental  request  to  reopen 
the  proceeding  has  been  filed  on  August 
2. 1988.  This  document  announced  the 
public  comment  period  on  the 
supplemental  petition. 

DATE:  The  deadline  for  filing  comments 
in  this  matter  is  September  12, 1988. 

ADDRESS:  Comments  should  be  sent  to 
the  Office  of  the  Secretary,  Federal 
Trade  Commission,  6th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580. 

Requests  for  copies  of  the  petition 
should  be  sent  to  Public  Reference 
Branch,  Room  130. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terrence  J.  Boyle,  Enforcement  Division, 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission,  Washington,  DC 
20580,  (202)  326-3016. 


SUPPI^MENTARY  INFORMATION:  The 

order  against  The  Reader's  Digest 
Association,  Inc.,  in  Docket  No.  C-626 
was  published  at  29  FR  399  on  January 
16, 1964.  The  order  in  Docket  No.  C-2075 
was  published  at  36  FR  22824  on 
December  1, 1971.  The  petitioner,  The 
Reader's  Digest  Association,  Inc.,  is  a 
magazine  and  book  publisher.  The 
original  request  to  reopen  the 
proceeding  was  published  at  53  FR 
12534  on  April  15, 1988.  The  order  in 
Docket  C-628  prohibits  The  Reader's 
Digest  Association,  Inc.,  from  employing 
words  like  "free"  for  merchandise 
offered  to  consumers  unless  all  the 
conditions  for  receipt  and  retention  of 
such  merchandise  are  clearly  and 
conspicuously  set  forth  at  the  outset  so 
as  to  leave  no  reasonable  probability 
that  the  terms  might  be  misunderstood. 
The  order  in  Docket  C-2075  prohibits 
The  Reader's  Digest  Association,  Inc., 
from  offering  any  product  for  sale  when 
all  the  terms  and  conditions  of  the  offer 
are  not  explained  fully  and  clearly  and 
set  forth  conspicuously  on  the  order 


form  or,  in  the  case  of  offers  in 
catalogues,  either  on  the  order  form  or 
elsewhere  in  the  catalogue,  with  a  clear 
and  conspicuous  disclosure  on  the  order 
form  of  the  location  in  the  catalogue  of 
the  disclosures.  The  supplemental 
request  to  modify  was  placed  on  the 
public  record  on  August  2, 1988. 

List  of  Subjects  in  16  CFR  Part  13 

Magazines  and  books. 
Benjamin  I.  Berman, 

Acting  Secretary. 

|FR  Doc.  88-18808  Filed  8-l»-«8;  8:45  amj 

NLUNG  CODE  67S0-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  Na  34-25996,  File  No.  S7-17-88] 

Exemption  of  Certain  Foreign 
Government  Securities  Under  the 
Securities  Exchange  Act  of  1934  for 
Purposes  of  Futures  Trading 

agency:  Securities  and  Exchange 

Commission. 

action:  Proposed  rule  amendment  and 

solicitation  of  public  comments. 

summary:  The  Commission  proposes  for 
comment  a  rule  amendment  that  would 
designate  debt  securities  issued  by 
Austria,  Denmark,  Finland,  the 
Netherlands,  Norway,  Sweden, 
Switzerland,  and  West  Germany  as 
"exempted  securities"  for  purposes  of 
the  marketing  and  trading  in  the  United 
States  of  futures  contracts  on  those 
countries'  securities. 
DATE:  Comments  should  be  submitted 
by  September  19, 1988. 
ADDRESSES:  All  comments  should  be 
submitted  in  triplicate  and  addressed  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington,  DC  20549.  All 
comments  should  refer  to  File  No.  S7- 
17-68,  and  will  be  available  for  public 
inspection  at  the  Conunission's  Public 
Reference  Room,  450  Fifth  Street,  NW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L  Underbill.  Esq..  202/272-2375, 
Division  of  Market  Regulation. 
Securities  and  Exchange  Commission, 
Room  5188  (Mail  Stop  5-1).  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Under  the  Commodity  Exchange  Act 
("CEA"),  futures  trading  on  individual 
securities  is  prohibited  unless  the 
underlying  security  is  an  exempted 


security  under  the  Securities  Act  of  1933 
("Securities  Act")  or  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"). 
The  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
however,  adopted  and  later  amended 
Rule  3al2-8  ("Rule")  under  the 
Exchange  Act  to  designate  sovereign 
debt  issued  by  Great  Britain.  Canada. 
Japan.  Australia.  France,  and  New 
Zealand  (the  "six  designated  countries") 
as  exempted  securities  under  the 
Exchange  Act  solely  for  purposes  of 
marketing  and  trading  futures  on  those 
securities  in  the  U.S.'  In  effect,  the 
designation  of  those  securities  as 
"exempted  securities"  removes  the 
CEA's  prohibition  against  marketing  or 
trading  futures  on  those  securities  in  the 
U.S.,  so  long  as  the  other  terms  of  the 
Rule  are  satisfied. 

The  Commission  today  proposes  an 
amendment  that  would  add  the  debt 
securities  of  several  additional  countries 
to  those  exempted  by  the  Rule.  The 
proposed  amendment  would  add  the 
debt  securities  of  Austria.  Denmark. 
Finland,  the  Netherlands.  Norway, 
Sweden,  Switzerland,  and  West 
Germany  (the  "eight  proposed 
countries")  to  the  list  of  those  countries 
the  debt  obligations  of  which  are 
exempted  by  the  Rule.  Under  the 
proposal,  to  qualify  for  the  exemption, 
future  contracts  on  a  country's  securities 
would  have  to  meet  all  the  other  existing 
requirements  of  the  Rule. 

II.  Background 

The  CEA,  as  amended  by  the  Futures 
Trading  Act  of  1982,*  prohibits  the 
trading  of  futures  contracts  on 
individual  securities  unless  those 
securities  qualify  as  exempted  securities 
under  section  3  of  the  Securities  Act  or 
section  3(a)(12)  of  the  Exchange  Act.» 
Because  foreign  government  securities 
are  not  exempted  securities  under  either 
of  these  sections,  the  CEA  prohibition 
against  trading  futures  on  individual 
securities  prevents  the  marketing  and 
trading  of  futures  on  such  foreign 
government  securities  in  this  country. 
Section  3(a)(12)  of  the  Exchange  Act, 
however,  provides  that  the  term 
"exempted  security"  includes 


such  other  securities  *  *  *  as  the 
Commission  may,  by  such  rules  and 
regulations  as  it  deems  consistent  with  the 
public  interest  ana  the  protection  of 
investors,  either  unconditionally  or  upon 
specified  terms  and  conditions  or  for  stated 
periods,  exempt  from  the  operation  of  any 
one  or  more  provisions  of  this  title  which  by 
their  terms  do  not  apply  to  an  "exempted 
security"  or  to  "exempted  securities." 

In  March  1984.  pursuant  to  section 
3(a)(12)  of  the  Exchange  Act.  the 
Commission  promulgated  Rule  3al2-8.* 
The  Rule  currendy  designates  British, 
Canadian.  Japanese.  Australian,  French, 
and  New  Zealand  government  debt 
securities  that  meet  certain  conditions 
as  "exempted  securities"  under  the 
Exchange  Act.'  The  purpose  of  the  Rule 
is  to  permit  certain  foreign,  exchange- 
traded  futures  contracts  on  the 
designated  securities  to  be  marketed 
and  traded  in  the  U.S.*  Under  the  Rule, 
debt  securities  issued  by  the  six 
designated  countries  are  considered 
exempted  securities  under  the  Exchange 
Act  only  with  respect  to  futures  trading 
on  those  securities  and  provided  that:  (1) 
The  securities  are  not  registered  in  the 
U.S.;  (2)  the  futures  contracts  require 
delivery  outside  the  U.S.;  and  (3)  the 
futures  contracts  are  traded  on  a  board 
of  trade.' 

III.  Discussion 

Rule  3al2-a  was  promulgated  in 
response  to  Congress'  understanding,  in 
approving  the  1982  amendments  to  the 
CEA.  that  neither  the  SEC  nor  the 
Commodity  Futures  Trading 
Commission  ("CFTC")  had  intended  to 
bar  U.S.  marketing  of  British  government 
debt  futures  *  and  that  administrative 


'  Under  the  Rule,  trading  in  the  U.S.  of  futures  on 
government  securities  exempted  by  the  Rule  is 
permitted  only  on  or  through  a  board  of  trade. 

2  Pub.  L  No.  97-444.  96  Stat.  2294,  7  U.S.C.  1  el  seq 
(1982). 

=>  Section  2(a)(l)(B)(v)  of  the  CEA.  7  U.S.C.  2a|v) 
(1982).  provides  that  "|n|o  person  shall  offer  to  enter 
into,  enter  into,  or  confirm  the  execution  of  any 
contract  of  sale  (or  option  on  such  contract)  for 
future  delivery  of  any  security,  or  interest  therein  or 
based  on  the  value  thereof,  except  an  exempted 
security  under  section  3  of  the  Securities  Act  *  *  * 
or  section  3(a)(12|  of  the  '  '  "  Exchange  Act.*  *  * 


*  See  Securities  Exchange  Act  Release  Nos.  20708 
("Adopting  Release").  March  2. 1984.  49  FR  B595  and 
19811  ("Proposing  Release").  May  25. 1983.  48  FR 
24725. 

'  As  originally  adopted,  the  Rule  applied  only  to 
British  and  Canadian  government  securities.  See 
Adopting  Release,  supm  note  4.  The  Rule  first  was 
amended  to  include  (apanese  government  securities. 
See  Securities  Exchange  Act  Release  No.  23423.  |uly 
11. 1986.  51  FR  25996.  The  Rule  later  was  amended 
to  include  debt  securities  issued  by  Australia, 
France,  and  New  Zealand.  See  Securities  Exchange 
Act  Release  No.  25072.  October  29. 1987.  52  FR 
42277. 

'  As  discussed  above,  without  this  designation 
the  U.S.  trading  of  futures  on  these  securities  would 
be  prohibited  by  section  2(a)(l)(B)(v)  of  the  CEA. 

'  A  requirement  that  the  board  of  trade  be  located 
in  the  country  that  issued  the  underlying  securities 
was  eliminated  last  year.  See  Securities  Exchange 
Act  Release  .No.  24209.  March  12  1987.  52  FR  SS'^S. 

•  See  Proposing  Release,  supro  note  4.  48  FR  at 
24725  (citing  128  Cong  Rec.  H7492  (daily  ed. 
September  23. 1982)  (statements  of  Rppresentatives 
Daschle  and  Wirlh)]. 
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action  would  be  taken  to  allow  the  sale 
of  such  futures  contracts  in  the  U.S."  By 
promulgating  the  Rule,  the  Commission 
implemented  Congress'  intent  without 
abandoning  the  longstanding  policy  of 
subjecting  foreign  government  securities 
marketed  and  traded  in  the  U.S.,  for 
most  purposes,  to  the  requirements  of 
the  federal  securities  laws.  Accordingly, 
the  conditions  set  forth  in  the  Rule  are 
designed  to  ensure  that  a  domestic 
market  in  unregistered  foreign 
government  securities  does  not  develop 
and  that  futures  markets  in  these 
instruments  are  not  used  to  avoid  the 
registration  requirements  and  other 
provisions  of  the  federal  securities  laws. 

At  the  time  the  Commission  originally 
proposed  Rule  3al2-8,  it  recognized  that, 
should  the  securities  of  additional 
governments  become  subject  to  futures 
trading,  it  could  become  necessary  to 
amend  the  Rule  to  include  those 
securities.'"  Subsequently,  the 
Commission  amended  the  Rule  to 
include  debt  securities  issued  by  Japan. 
Australia,  France,  and  New  Zealand. 
Currently,  the  London  International 
Financial  Futures  Exchange  ("LIFFE")  is 
developing  a  West  German  government 
bond  futures  contract  scheduled  to  begin 
trading  on  September  29, 1988.  The 
Commission  has  been  informed  that  U.S. 
citizens,  especially  institutional 
investors,  are  interested  in  trading  this 
new  product  and  has  received  a  request 
that  Rule  3al2-8  be  amended 
accordingly." 

As  the  world's  securities  markets 
become  increasingly  internationalized, 
the  Commission  expects  to  receive 
additional  petitions  for  exemptive  relief. 
As  an  alternative  to  continuing  to 
amend  the  Rule  on  a  country-by-country 
basis,  the  Commission  today  is 
proposing  to  amend  subsection  (a)(1)  of 
Rule  3al2-8  by  adding  to  the  list  of 
designated  foreign  government 
securities  under  the  Rule  the 
unregistered  debt  obligations  of  the 
eight  proposed  countries. 

The  eight  countries  proposed  to  be 
added  to  Rule  3al2-8  are  those  not 
covered  currently  by  the  Rule  but  which 
would  have  qualified  pursuant  to  an 
amendment  proposed  by  the 
Commission  last  year.  Specifically,  the 


'  In  extending  the  exemption  lo  cover  futures  on 
Canadian.  Japanese.  Australian.  French,  and  New 
Zealand  government  debt,  the  Commission  noted 
that  there  did  not  appear  to  be  any  legal  or 
regulatory  reasons  to  treat  such  futures  contracts 
differently  from  Bntish  sovereign  debt  futures 
contracts. 

'"  See  Proposing  Release,  supra  note  4.  4S  FR  at 
24726-27. 

' '  See  letter  from  Brooksley  Bom.  Arnold  » 
Porter,  to  Howard  L  Kramer.  Assistant  Director, 
Division  of  Market  Regulation,  SEC.  dated  |une  3, 
1988. 


proposal,  which  is  still  outstanding  and 
on  which  the  Commission  solicits  any 
further  comments,  would  exempt  debt 
securities  issued  by  any  country  with 
outstanding  long-term  sovereign  debt 
rated  in  one  of  the  two  highest  rating 
categories  by  at  least  two  nationally 
recognized  statistical  rating 
organizations.*'  The  Commission 
received  varied  comments  regarding 
incorporation  of  a  generic  rating 
standard  into  the  Rule,*'  and 
determined  that  an  interim  approach 
would  be  to  amend  the  Rule  to  include 
debt  seciuities  issued  by  countries  in 
which  futures  exchanges  had  petitioned 
the  Commission  to  amend  the  Rule,  i.e., 
Australia,  France,  and  New  Zealand.'* 
Although  the  generic  rating  standard 
proposed  last  year  by  the  Commission 
may  not  provide  a  precise  measure  of 
those  sovereign  debt  issues  for  which 
there  is  adequate  secondary  trading 
interest  and  therefore  potential  hedging 
interest,  the  Commission  believes  that 
the  countries  not  included  currently  in 
the  Rule  but  which  would  have  qualified 
imder  the  rating  standard  proposal 
should  be  added  to  the  Rule.  In 


"For  a  discussion  of  this  proposal,  see  Securities 
Exchange  Act  Release  No.  24428.  May  5. 1987,  S2  FR 
8237.  The  Commission  is  aware  that  some  of  the 
ratings  on  which  it  would  have  relied  under  the 
rating  standard  proposal  and  on  which  it  relies 
implicitly  today  are  not  on  direct  debt  issues  of  the 
sovereign  issuers.  This  is  due  to  the  fact  that  some 
countries  have  not  issued  foreign  currency- 
denominated  debt,  which  is  the  type  of  foreign 
sovereign  debt  commonly  rated  by  U.S.  rating 
agencies.  In  addition,  some  countries  that  have 
issued  foreign  currency-denominated  debt  have  not 
asked  a  U.S.  rating  agency  to  rate  such  debt. 
Accordingly,  some  sovereign  ratings  by  U.S.  rating 
agencies  actually  are  ratings  of  debt  guaranteed  by 
the  central  government  or  merely  are  ceilings  for 
ratings  of  long-term  debt  issued  by  institutions 
located  in  the  particular  country.  The  Commission 
understands,  however,  that  the  rating  of  the  direct 
sovereign  debt  of  any  such  country  would  be  at 
least  as  high  as  the  rating  assigned  to  debt 
guaranteed  by  the  central  government  or  issued  by 
institutions.  The  exemption  provided  by  the  Rule 
only  would  apply,  however,  to  direct  debt  issues  of 
the  sovereign  issuer. 

"  In  general,  commentators'  concerns  related  to 
the  proper  functioning  of  the  Rule  in  the  event  that  a 
government  issuer's  rating  were  to  fall  below  the 
two  highest  rating  categories  and  the  validity  of 
relying  on  rating  standards  as  a  measure  of  the 
depth  and  liquidity  of  the  secondary  market  for 
government  issuers'  securities.  The  Commission 
notes  that  the  Chicago  Board  of  Trade  ('CBT').  in 
its  comment  letter,  recommended  an  amendment 
very  similar  to  that  being  proposed  today.  In 
particular,  the  CBT  urged  the  Commission  to  amend 
the  Rule  to  include  speciTically  debt  issued  by  all 
the  countries  that  would  qualify  under  the  proposed 
rating  standard.  See  letter  form  Thomas  R. 
Donovan,  President  and  Chief  Executive  OfTicer, 
CBT,  lo  Jonathan  C.  Katz.  Secretary,  SEC,  dated 
|une  15, 1987,  at  2. 

'*  See  Securities  Exchange  Act  Release  No.  25072, 
October  29. 1987,  52  FR  at  42277.  The  Commission 
noted  that  it  would  "continue  to  assess  the 
feasibility  of  such  an  amendment  or  other 
alternatives  in  light  of  the  comments  received."  Id. 


particular,  in  proposing  to  extend  to  the 
debt  securities  of  the  eight  proposed 
countries  the  exemption  afforded  by  the 
Rule,  the  Commission  believes  that  there 
are  no  major  differences  between  the 
sovereign  debt  securities  of  the  eight 
proposed  countries  and  the  debt 
securities  of  the  six  designated  countries 
so  as  to  justify  a  different  regulatory 
response.  In  addition,  there  are  no 
readily  apparent  legal  or  policy  reasons 
for  denying  U.S.  investors  the  ability  to 
trade  futures  contracts  on  debt 
securities  issued  by  West  Germany  and 
the  other  proposed  countries.  Indeed, 
the  availability  of  new  hedging  vehicles 
should  allow  investors  to  take 
advantage  of  the  growing  globalization 
of  the  securities  markets.  Although  it  is 
possible  that  other  countries  may  have 
sovereign  debt  outstanding  that 
justifiably  should  be  designated  as 
exempt  under  the  Rule,  the  Commission 
would  undertake  to  make  such  a 
determination  when  it  received  a 
request  to  do  so. 

It  also  is  important  to  note  that  under 
the  proposal,  the  existing  conditions  set 
forth  in  the  Rule  [i.e.,  that  the  underiying 
securities  not  be  registered  in  the  U.S., 
that  the  futures  contracts  require 
delivery  outside  the  U.S.,  and  that  the 
contracts  be  traded  on  a  board  of  trade] 
would  continue  to  apply.  This  should 
ensure  that  a  domestic  market  in 
unregistered  foreign  sovereign  debt  of 
newly-designated  countries  does  not 
develop.'* 

The  Commission  seeks  comments  on  a 
number  of  issues  related  to  its  proposal. 
First,  the  Commission  encourages 
comments  on  the  desirability  of  adding 
the  eight  proposed  countries  to  the 
Rule's  list  of  eligible  countries.  In 
addition,  the  Commission  requests 
comments  on  whether  the  information 
available  in  English  regarding  the 
newly-eligible  futures  contracts  '*  and 


'*  The  marketing  and  trading  of  foreign  futures 
contracts  also  is  subject  to  regulation  by  the  CFTC. 
In  particular.  Section  4b  of  the  CEA  authorizes  the 
CFTC  to  regulate  the  offer  and  sale  of  foreign 
futures  contracts  lo  U.S.  residents,  while  Rule  30.02 
(17  CFR  30.02).  promulgated  under  section  2la)(l  1(A) 
of  the  CEA,  is  intended  lo  prohibit  fraud  in 
connection  with  the  offer  and  sale  of  futures 
contracts  executed  on  foreign  exchanges.  In 
addition,  the  CFTC  recently  adopted  a  series  of 
regulations  governing  the  domestic  offer  and  sale  of 
futures  and  options  contracts  traded  on  foreign 
boards  of  trade.  The  rules,  which  became  effective 
on  January  4,  1988  but  which  have  not  been  fully 
implemented  pending  CFTC  review  of  petitions  for 
exemption,  require,  among  other  things,  that  the 
domestic  offer  and  sale  of  foreign  futures  be 
effected  through  CFTC  registrants  or  through 
entities  subject  to  a  foreign  regulatory  framework 
comparable  to  that  governing  domestic  futures 
trading.  See  52  FR  28980  (August  5, 1987). 

"The  Commission  notes  that  the  only  futures 
contract  likely  to  be  eligible  immediately  for  sale  in 
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underlaying  sovereign  debt  would  be 
adequate  to  permit  U.S.  investors  to 
make  informed  investment  decisions. '^ 
Commentators  also  may  wish  to  discuss 
whether  there  are  any  legal  or  policy 
reasons  for  determining  that  the 
sovereign  debt  futures  that  would 
qualify  under  the  proposed  amendment 
should  not  be  accorded  the  same 
treatment  in  the  U.S.  under  Rule  3al2-8 
as  futures  on  sovereign  debt  issued  by 
the  six  designated  countries. 

The  Commission  also  solicits 
comments  on  possible  procedures  or 
standards  pursuant  to  which  it  could 
exempt  the  debt  securities  of  additional 
countries  without  having  to  do  so  on  a 
country-by-country  basis  and  solicits 
any  further  comments  on  the  rating 
standard  approach  proposed  originally 
in  May  1987.  »•  As  Standard  &  Poor's 
Corp.  ("S&P")  noted  in  its  comment 
letter  on  the  proposed  generic  rating 
standard,  there  are  sovereign  debt 
issuers  other  than  the  eight  proposed 
countries  that  have  substantial  amounts 
of  actively-traded  debt  outstanding. '^ 
Would  a  standard  based  on  volume  and 
depth  of  trading  in  a  sovereign  issuer's 
debt  be  a  viable  and  accurate  standard? 
If  so,  what  sources  of  information  are 
readily  available  to  obtain  reliable 
measurements  of  such  trading 
activity?  *° 


tlie  U.S.  if  the  proposed  amendment  were  adopted  is 
the  West  German  bond  futures  contract  proposed  to 
be  traded  on  UFFE. 

' '  In  adopting  Rule  3al2-8  the  Commission 
decided  not  to  require,  as  a  condition  to  the 
exemption,  that  such  information  be  available.  See 
Adiipting  release,  supra  note  4.  49  FR  at  8597-88.  At 
the  time  Rule  3alZ-8  was  adopted,  both  the  United 
Kingdom  and  Canada  had  government  debt  issues 
registered  in  the  U.S.  As  a  reiull.  although  those 
particular  issues  were  not  the  subject  of  futures 
trading.  U.S.  investors  had  relevant  disclosure 
BiHlerials  concerning  the  issuers,  i.e.,  the 
governments  of  Canada  and  the  United  Kingdom.  In 
addition.  Australia  and  New  Zealand  had 
government  debt  issues  registered  in  the  U.S.  when 
they  were  added  to  the  Rule's  list  of  eligible  issuers. 
The  Japanese  and  French  governments,  however, 
had  not  registered  any  securities  in  the  U.S.  when 
they  were  added  to  the  Rule.  Of  the  new  countries 
that  would  become  eligible  under  the  current 
proposal,  only  Austria.  Denmark,  and  Norway 
currently  have  government  debt  issues  registered  in 
the  U.S. 

"See  supra  note  12  and  accompanying  text. 

'•See  letter  from  Kuri  D.  Steele.  Vice  President  & 
General  Counsel.  SAP.  to  Jonathan  G.  Katz, 
Secretary,  SEC  dated  June  15. 1987.  at  2.  Three  such 
countries  were  mentioned  specifically  in  the  letter 
Belgium.  Ireland,  and  Italy.  Because  the  sovereign 
debt  securities  of  these  three  countries  are  rated  by 
only  one  rating  orginization.  those  securities  could 
not  have  qualified  under  the  generic  rating 
standard. 

'"  The  Commission  made  a  similar  request  for 
comments  in  connection  with  its  proposal  to  adopt  a 
generic  rating  standard.  No  comments  on  this  issue 
were  received. 


IV.  Cost/Benefit  Analysis 

There  do  not  appear  to  be  any  costs 
associated  with  the  proposed 
amendment.  The  amendment  is 
designed  to  protect  U.S.  investors  by 
preventing  unregistered  bonds  issued  by 
the  eight  proposed  countries  from 
entering  the  country  and  by  requiring 
that  futures  on  those  bonds  be  traded  on 
boards  of  trade.  In  addition,  the 
amendment  would  impose  no 
recordkeeping  or  compliance  burden  in 
itself  and  merely  would  provide  an 
exemption  under  the  federal  securities 
laws.  The  principal  benefit  associated 
with  the  amendment  is  that  it  would 
allow  U.S.  boards  of  trade  to  offer,  and 
investors  to  trade,  a  greater  range  of 
futures  contracts  on  foreign  government 
debt.  The  Commission  solicits  comments 
on  the  costs  and  benefits  of  the 
proposed  amendment  to  Rule  3al2-8. 

V.  Regulatory  Flexibility  Act 
Certificatioo 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b).  the  Chairman  of  the  Commission 
has  certified  that  the  amendment 
proposed  herein  would  not.  if  adopted, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification,  including  the  reasons 
therefor,  is  attached  to  this  release. 

VI.  Statutory  Basis 

The  amendment  to  Rule  3al2-8  is 
being  proposed  pursuant  to  15  U.S.C. 
78a  et  seq..  particularly  sections  3(a)(12), 
15  U.S.C.  78c(a)(12)  and  23(a),  15  U.S.C. 
78w(a). 

List  of  Subjects  in  17  CFR  Fart  240 

Reporting  and  recordkeeping 
requirements,  Securities. 

VII.  Text  of  the  Proposed  Amendment 

The  Commission  is  proposing  to 
amend  Part  240  of  Chapter  II,  Title  17  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240  is 
amended  by  adding  the  following 
citation: 

Authority:  Sec.  23.  48  Stat.  901,  as 
amended;  15  U.S.C.  78w.  *  *  *  §  240.3al2-8 
also  issued  under  15  U.S.C.  78a  et  seq., 
particularly  sees.  3(a)(12),  15  U.S.C  78c(a)(12) 
and  23(a).  15  U.S.C.  78w(a). 

2.  Section  240.3al2-8  is  amended  by 
removing  the  word  "or"  from  (a)(l)(v). 
replacing  the  period  with  a  semi-colon 
at  (a](l)(vi),  and  adding  paragraphs 
(a)(l)(vii)  through  (xiv)  as  follows: 


§240.3a12-8    Exemption  for  designated 
foreign  government  securities  for  purposes 
of  futures  trading. 

(a)  *  *  • 

(1)  •  •  • 

(vii)  Austria; 

(viii)  Denmark; 

(ix)  Finland; 

(x)  the  Netherlands; 

(xi)  Norway; 

(xii)  Sweden; 

(xiii)  Switzerland;  or 

(xiv)  West  Germany. 

*        *        *        •        • 

By  the  Commission. 
Dated:  August  16. 1988. 
Shirley  E.  HoUis, 

Assistant  Secretary. 

Regulatory  Flexibility  Act  Certification 

I,  David  Ruder,  Chairman  of  the 
Securities  and  Exchange  Commission, 
hereby  certify  pursuant  to  5  U.S.C. 
605(b)  that  the  proposed  amendment  to 
Rule  3al2-8  set  forth  in  Securities 
Exchange  Act  Release  No.  25998.  which 
would  define  government  securities  of 
Austria,  Denmark,  Finland,  the 
Netherlands,  Norway,  Sweden, 
Switzerland,  and  West  Germany  as 
exempted  securities  under  the  Securities 
Exchange  Act  of  1934  for  purposes  of 
futures  trading  on  such  securities,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
for  the  following  reasons.  First,  the 
proposed  amendment  imposes  no 
record-keeping  or  compliance  burden  in 
itself  and  merely  allows,  in  effect,  the 
marketing  and  trading  in  the  United 
States  of  foreign  futures  contracts  on 
government  securities  described  above. 
Second,  because  futures  contracts  on 
British,  Canadian,  Japanese,  Australian, 
French,  and  New  Zealand  debt,  which 
already  can  be  traded  and  marketed  in 
the  U.S.,  still  will  be  eligible  for  trading 
under  the  proposed  amendment,  the 
proposal  would  not  affect  any  entity 
currently  engaged  in  trading  such 
futures  contracts.  Third,  because  the 
level  of  interest  presently  evident  in  this 
country  in  the  futures  trading  covered 
by  the  proposed  rule  amendment  is 
modest  and  those  primarily  interested 
are  large,  institutional  investors,  neither 
the  availability  nor  the  unavailability  of 
these  futures  products  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
that  term  is  defined  for  broker-dealers  in 
17  CFR  240.0-10  and  to  the  extent  that  it 
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is  defined  for  futures  market 
participants  at  47  FR 18618. 

David  Ruder, 
Chairman. 

Dated:  August  16. 1988. 
[FR  Doc.  88-18862  Filed  &-l&-«8:  8:45  am] 
BILUNO  COOC  M10-01-M 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  8S-06,  Notice  3] 
RiN  2127-ABe5 

Federal  Motor  Vehicle  Safety 
Standards;  Side  Impact  Protection — 
Passenger  Cars 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  purpose  of  this  advance 
notice  is  to  announce  that  the  National 
Highway  Traffic  Safety  Administration 
is  considering  the  proposal  of 
requirements  for  passenger  cars 
intended  to  reduce  the  risk  of  head  and 
neck  injuries  and  ejections,  in  side 
impact  crashes  between  vehicles  and 
other  crashes  where  the  side  protection 
of  the  vehicle  is  a  relevant  factor,  and  to 
request  comments  to  assist  the  agency 
in  developing  the  proposal.  The 
contemplated  requirements  would  be 
part  of  the  agency's  efforts  to  address 
the  serious  problem  of  side  impact 
crashes,  which  account  for  an  average 
of  almost  8,000  fatalities  and  more  than 
23,000  serious  injuries  annually.  As 
another  part  of  those  efforts,  the  agency 
earlier  this  year  proposed  requirements 
for  passenger  cars  intended  to  reduce 
the  risk  of  injuries  to  the  thorax  and 
pelvis  in  side  impact  crashes  between 
vehicles.  This  notice  also  requests 
comments  on  whether  additional 
requirements  should  be  considered  to 
address  side  impacts  with  fixed  objects 
like  poles  and  trees. 

DATE:  Comments  must  be  received  on  or 
before  October  18, 1988. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  set  forth 
above  and  the  submitted  (preferably  in 
10  copies]  to  the  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  Room  5109,  400  Seventh 
Street,  SW.,  Washington.  DC  20590. 
[Docket  hours  are  from  8  a.m.  to  4  p.m., 
Monday  through  Friday.] 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Richard  Strombotne,  Office  of 


Vehicle  Safety  Standards.  NRM-12, 
Room  5320,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street,  SW..  Washington,  DC  20590. 
Telephone:  (202)  366-2284. 
SUPPLEMENTARY  INFORMATION:  The 

agency  is  engaged  in  a  series  of  efforts 
to  address  the  serious  problem  of  side 
impact  crashes,  which  account  for  an 
average  of  almost  8,000  fatalities  and 
more  than  23,000  serious  injuries 
annually.  These  figures  represent  30 
percent  of  all  passenger  car  occupant 
fatalities  and  34  percent  of  the  serious 
injuries  that  occur  annually  in  passenger 
cars. 

As  part  of  those  efforts,  on  January  27. 
1988,  NHTSA  published  in  the  Federal 
Register  (53  FR  2239]  a  notice  of 
proposed  rulemaking  [NPRM]  to  upgrade 
Safety  Standard  No.  214.  Side  Door 
Strength,  by  adding  dynamic  test 
procedures  and  performance 
requirements  for  passenger  cars.  That 
standard  currently  measures 
performance  in  terms  of  the  ability  of 
each  door  to  resist  a  piston  pressing  a 
rigid  steel  cylinder  inward  against  the 
door.  The  agency's  Janaury  1988 
proposal  would  require  an  additional 
test  in  which  a  passenger  car  must 
provide  protection  in  a  full-scale  crash 
test  in  which  the  car  (known  as  the 
"target"  vehicle)  is  struck  in  the  side  by 
a  moving  barrier  simulating  another 
vehicle.  Newly-developed  instrumented 
test  dummies  would  be  positioned  in  the 
target  car  to  measure  the  potential  for 
injuries  to  the  thorax  and  pelvis  of 
occupants  in  the  front  and  rear  seats. 
Also,  the  doors  of  the  target  car  would 
be  required  to  remain  closed  during  the 
side  impact,  to  reduce  the  number  of 
persons  that  are  ejected  from  a  car 
through  a  door. 

This  notice  represents  another  part  of 
the  effort  to  reduce  side  impact  deaths 
and  injuries.  NHTSA  believes  that  it 
may  be  possible  to  develop  effective 
requirements  in  the  following  crucial 
areas:  (1)  Injuries  to  the  head,  (2) 
ejection  through  the  door,  and  (3) 
ejection  through  windows.  Comments 
are  requested  on  these  areas  and  on 
whether  additional  requirements  should 
be  considered  to  address  side  impacts 
with  fixed  roadside  objects  like  poles 
and  trees. 

To  aid  the  agency  in  obtaining  useful 
comments,  this  notice  discusses  a 
variety  of  issues  which  are  being 
considered  by  NHTSA  in  developing  a 
possible  proposal,  and  asks  a  number  of 
questions  and  makes  a  number  of 
requests  for  data.  For  easy  reference, 
the  questions  or  requests  are  numbered 
consecutively  throughout  the  document. 

In  providing  a  comment  on  a 
particular  matter  or  in  responding  to  a 


particular  question,  interested  persons 
are  requested  to  provide  any  relevant 
factual  information  to  support  their 
conclusions  or  opinions,  including  but 
not  limited  to  test  data,  statistical  and 
cost  data,  and  the  source  of  such 
information. 

Head  Injuries 

Almost  one-half  of  all  fatalities  in 
passenger  car  side  impacts  occur  as  a 
result  of  head  injuries.  Moreover,  non- 
fatal head/face  injuries  are  the  largest 
source  of  occupant  impairment  due  to 
vehicle  crashes.  While  many  head 
injuries  occur  as  a  result  of  ejection  from 
the  vehicle,  a  high  percentage  occur  due 
to  head/face  impacts  with  vehicle 
interior  components,  such  as  the  pillars 
and  other  structures  supporting  the  roof. 

(The  pillars  at  the  front  of  the 
passenger  compartment,  on  both  sides 
of  the  windshield,  are  called  A-pillars. 
The  pillars  along  the  sides  of  the  car,  by 
the  back  of  the  front  seat,  are  called  B- 
pillars.  The  pillars  at  the  rear  of  the 
passenger  compartment,  on  both  sides 
of  the  rear  window,  are  called  C-pillars. 
Other  structures  supporting  the  roof 
include  the  headers,  which  are 
horizontal  bars  located  above  the 
windshield  and  rear  window,  and  side 
rails,  which  are  horizontal  bars  located 
above  the  windows  along  the  sides  of 
the  car.  The  frames  around  the  windows 
are  referred  to  as  window  frames.) 

Data  from  the  National  Accident 
Sampling  System  (NASS]  show  that  face 
and  head  injuries  from  contact  with  the 
pillars  and  other  structures  cited  above 
represent  seven  percent  of  all  injuries. 
8.3  percent  of  serious  injuries  (AIS  3  or 
greater),  and  10.6  percent  of  fatalities. 

NHTSA  beheves  that  various 
techniques,  including  the  use  of  padding 
and  reducing  the  stiffness  of  impacted 
surfaces,  may  be  able  to  reduce  the 
severity  of,  and  in  some  cases  prevent, 
many  head  injuries.  The  agency  believes 
the  following  three  techniques  are  of 
particular  promise:  (1)  Padding  the  A,  B 
and  C  pillars,  roof  rail  components  and 
window  frames  with  hard  rubber  or  high 
density  foam  materials,  (2)  eliminating 
sharp  angle,  thin  edge  design  features  in 
the  component  areas  where  head 
impacts  are  most  likely  to  occur,  and  (3) 
reducing  the  local  stiffness  of  the 
component  areas  where  head  impacts 
are  most  likely  to  occur  (although  the 
overall  structural  integrity  of  the  roof- 
pillar  structures  must,  of  course,  be 
maintained). 

NHTSA  notes  that  many  tests  on  the 
use  of  padding  have  been  carried  out  for 
instrument  panel  studies.  The  tests  have 
used  three  to  four  inch  thick  samples  of 
various  low  density  foam  materials. 


However,  the  agency  does  not  believe 
that  the  results  of  these  studies  are 
directly  applicable  to  A-pillar  and  roof 
rail  components.  Due  to  space 
limitations,  including  the  need  to 
maintain  good  driver  visibility,  only  a 
thin  layer  of  padding  could  be  placed  in 
those  areas. 

Given  the  limited  amount  of  padding 
that  could  be  placed  on  the  A-pillar,  the 
agency  believes  that  characteristics 
other  than  energy  absorption  capacity 
may  be  crucial  in  determining  the 
performance  of  the  padding  material 
during  an  impact.  In  particular,  NHTSA 
believes  that  the  force  penetration 
characteristics,  i.e.,  how  the  padding 
distributes  force,  may  be  significant.  For 
example,  the  padding  may  be  able  to 
reduce  injury  potential  in  a  head  impact 
by  prolonging  impact  duration,  enlarging 
the  contact  area,  and  mitigating 
localized  load  concentration.  It  appears 
that  an  ideal  padding  material  would 
have  a  low  resilient,  elasto-plastic  force- 
penetration  property,  i.e.,  a  softening 
effect. 

As  discussed  in  the  Preliminary 
Regulatory  Impact  Analysis  (PRIA), 
NHTSA  has  conducted  some  tests  of  the 
effectiveness  of  bonding  a  molded  pad 
onto  the  A-pillar  of  a  car.  The  results  of 
the  tests  indicate  that  this  technique 
shows  promise  in  reducing  head  injuries. 

In  addition  to  the  conventional 
countermeasures  cited  above,  the 
agency  is  aware  of  a  number  of  possible 
innovative  concepts  to  upgrade  head 
impact  protection.  For  example,  it  may 
be  possible  to  extend  the  windshield 
over  the  roof  header  and/ or  A-pillar 
areas,  or  to  eliminate  the  A-pillars  and 
roof  rails  by  use  of  a  molded  plastic  and 
glass  roof.  Head  impacts  with  the 
windshield  have  less  injury  potential 
than  impacts  with  pillars  and  headers, 
since  the  windshield  helps  to  cushion 
the  impact. 

NHTSA  believes  that  there  are  a 
number  of  possible  approaches  to 
expressing  performance  requirements. 
Various  devices  could  be  used  to 
measure  the  forces  that  would  be 
experienced  by  the  head  during 
specified  component  tests  or  crash  tests. 
One  possible  performance  requirement, 
for  example,  would  place  limits  on  head 
acceleration  during  specified  component 
tests  using  a  headform  impactor.  The 
headform  impactor  could  be  placed  in 
the  vehicle  in  a  manner  which  permits 
the  impactor  to  coast  freely  into,  and  to 
rebound  from,  the  vehicle  component 
being  tested.  However,  there  are  also 
many  other  possible  approaches. 

NHTSA  notes  that  the  potential  safety 
benfits  of  the  countermeasures 
discussed  above  go  beyond  side  impact 
crashes,  since  head/face  impacts  with 


vehicle  interior  components  such  as  A,  B 
and  C  pillars,  window  frames,  and  side 
roof  rails  occur  in  other  types  of  crashes. 
The  agency  also  notes  that  Standard  No. 
201,  Occupant  Protection  in  Interior 
Impact,  currently  covers  only  five 
vehicle  interior  components:  front 
instrument  panels,  seat  backs, 
compartment  doors,  sun  visors  and 
armrests. 

As  an  aid  in  analyzing  issues  related 
to  developing  possible  requirements  for 
improved  head  protection,  NHTSA 
requests  information  or  comments  on 
the  following  questions: 

1.  What  current  crash  data  and  crash 
analyses  are  available  for  head  impacts 
with  the  vehicle  interior?  In  responding 
to  this  question,  please  separately 
address,  to  the  extent  possible,  side 
impacts  and  other  types  of  crashes. 

2.  What  tests/studies  have  been  done 
concerning  head  impacts  with  the  A,  B 
and  C  pillars,  window  frames  and  roof 
rail  components  of  current  production 
vehicles?  What  are  the  baseline 
performance  levels  of  those  vehicles  for 
head  impacts  with  the  vehicle  interior? 

3.  Please  provide  estimates  for  cost 
and  leadtime  of  padding  A,  B  and  C 
pillars,  roof  rails,  and  window  frames, 
and  estimates  of  potential  safety 
beneHts. 

4.  What  tjrpes  of  performance  criteria 
and  test  procedures  (including  vehicle 
component  tests  and  crash  tests)  should 
be  considered  by  NHTSA  in  developing 
a  possible  proposal?  Is  a  measure  of 
maximum  headform  acceleration 
response  appropriate?  Should  a  head 
injury  criterion  (HIC)  along  the  lines  of 
that  used  in  Standard  No.  208  be 
specified?  If  so,  why?  If  not,  why  not? 

5.  Please  provide  information 
concerning  padding  materials  and 
possible  new  design  concepts  for  pillar/ 
roof  rail  structures.  What  tests/studies 
have  been  conducted  on  padding  for 
those  structures?  How  do  force  intensity 
distribution  pattern  and  peak  force 
during  impacts  differ  for  alternative 
padding  materials?  How  are  these 
differences  relevant  to  the  effectiveness 
of  the  padding  in  reducing  injury, 
particularly  head  injury? 

6.  Please  provide  information 
concerning  new  roof/windshield/ 
window  design  concepts  incorporating 
structural  glass  or  other  techniques  to 
reduce  head  impact  severity. 

7.  Please  provide  information 
concerning  A-pillar  design  specification 
and  the  angles  of  the  driver's  forward 
vision  obscured  by  A-pillars.  Would 
adding  padding  to  A-pillars  enlarge  the 
angle  of  obscured  vision  and  thereby 
adversely  affect  the  driver's  fields  of 
view?  How  could  any  such  problems  be 
overcome? 


8.  Should  NHTSA  consider 
rulemaking  to  address  all  head  interior 
impacts  not  addressed  by  present 
standards  or  only  those  head  interior 
impacts  associated  with  side  impact 
crashes? 

9.  Please  provide  information  about 
whether  the  tracks  used  for  motorized 
automatic  safety  belts  present  any 
potential  interior  impact  problems  that 
could  be  mitigated  by  padding  or  by 
making  the  tracks  softer. 

10.  What  would  be  the  effect  of 
increased  safety  belt  use,  in  terms  of 
head  injury  severity  reduction? 

Ejections 

A  significant  number  of  side  impact 
fatalities  and  serious  injuries  involve  the 
partial  or  complete  ejection  of  occupants 
through  the  doors  or  side  windows.  A 
large  number  of  ejections  through  the 
doors  or  side  windows  also  occur  in 
crashes  other  than  side  impacts.  Data 
from  the  Fatal  Accident  Reporting 
System  (FARS)  for  1982-85  show  that 
almost  a  quarter  of  all  passenger  car 
occupant  fatalities  involved  ejection 
(19.5  percent  involved  total  ejection  and 
4.3  percent  involved  partial  ejection). 
Data  from  the  National  Crash  Severity 
Study  (NCSS)  show  that  for  passenger 
car  occupant  fatalities  involving 
ejection,  52  percent  were  ejected 
through  the  doors  and  34  percent 
through  the  side  windows.  Several 
studies  have  shown  that  ejection 
increases  the  probability  of  an  occupant 
fatality  or  serious  injury  by  several 
times  over  that  for  non-ejected 
occupants. 

NHTSA  is  aware  that  some 
researchers  have  suggested  that  if  a 
crash  is  sufficiently  severe  to  eject  the 
occupants,  then  it  is  capable  of  causing 
serious  injuries  even  if  the  occupants 
remain  inside  the  vehicle  compartment. 
However,  the  agency  believes  that  many 
occupant  ejections  may  occur  in  crashes 
that  are  not  very  high  crash  severity. 
Moreover,  given  the  trend  toward  more 
"friendly"  interiors,  the  advantages  of 
occupants  remaining  inside  the  vehicle 
should  be  increasing.  The  agency 
requests  comments  on  the  following 
question: 

11.  What  studies,  including  current 
data  and  crash  analyses,  are  available 
concerning  the  benefits  of  ejection 
reduction?  What  impact  does  the  trend 
toward  more  "friendly"  interiors  have 
on  such  benefits?  What  are  the 
severities  of  the  various  types  of  crashes 
in  which  ejection  occurs? 

NHTSA  believes  that  it  may  be 
possible  to  develop  effective 
requirements  to  reduce  the  risk  of 
ejections.  Occupant  ejections  through 
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the  door  opening  can  be  prevented  if  the 
door  remains  closed  in  the  latched 
position  during  a  crash  sequence. 
Standards  No.  206,  Door  Locks  and  Door 
Retention  Components,  requires  that 
door  locks/striker  assemblies  and 
hinges  not  separate  during  specified 
tests,  and  that  door  latches  not  engage 
from  the  fully  latched  position  during 
specified  tests.  However,  many 
occupant  ejections  occur  through  the 
side  door  opening  despite  those 
requirements.  NHTSA  is  concerned  that 
the  quasi-static  tests  specified  by 
Standard  No.  206  may  not  adquately 
represent  the  twisting  and  bending 
forces  at  work  during  a  severe  side 
impact. 

NHTSA  believes  that  stronger  side 
door  latches  may  reduce  the  risk  of 
ejections.  In  considering  developing 
performance  requirements,  the  agency 
believes  that  a  number  of  approaches 
are  possible.  One  approach  would  be  to 
add  additional  strength  and/or 
deformation  requirements  to  Standard 
No.  206.  For  example,  a  combined  axial/ 
moment  loading  test  might  be  added  to 
address  latch  failure  caused  by  the  door 
being  subjected  to  torsion.  Another 
approach  would  be  to  develop  a 
dynamic  test  for  the  entire  door 
assembly.  Such  a  test  procedure  could 
be  quite  different  from  that  proposed  in 
the  January  1988  NPRM,  which  would 
only  require  that  doors  not  open  during 
the  test. 

To  aid  in  analyzing  issues  related  to 
developing  possible  upgraded 
requirements  to  reduce  the  risk  of 
ejections  through  side  doors,  NHTSA 
requests  information  or  comments  on 
the  following  questions: 

12.  What  tests/studies  have  been 
done  concerning  side  door  ejections  and 
associated  door  latch/lock  failure 
mechanisms? 

13.  How  do  different  vehicle  body 
styles  and  door  mechanism  designs 
affect  the  risk  of  ejection? 

14.  What  testing/measuring 
techniques  are  there  for  evaluating  door 
latch  performance  in  relation  to  the 
potential  for  reducing  side  door 
ejection? 

15.  Please  provide  information 
concerning  alternative  approaches  for 
reducing  the  risk  of  side  door  ejections. 

16.  Please  provide  estimates  for  the 
cost  and  leadtime  of  improved  side  door 
latches,  and  estimates  of  potential 
safety  benefits. 

17.  What  types  of  performance  criteria 
and  test  procedures  should  be  considerd 
by  NHTSA  in  developing  a  possible 
proposal? 

18.  What  would  be  the  effect  of 
increased  safety  belt  use,  in  terms  of 
side  door  ejection  reduction? 


As  indicated  above,  a  significant 
number  of  fatal  ejections  from  passenger 
cars  are  through  the  side  window 
opening.  The  tempered  glass  inside  door 
windows  breaks  easily  and  offers 
essentially  no  resistance  to  ejection. 

NHTSA  believes  that  new  side 
window  designs,  incorporating  different 
glazing/frames,  may  be  able  to  reduce 
the  risk  of  ejections.  The  agency  notes 
that  vehicle  windshields  typically 
incorporate  a  middle  plastic  layer  which 
is  sufficiently  strong  to  prevent  many 
occupant  ejections.  NHTSA  believes 
that  it  might  be  possible  to  use 
variations  on  this  approach  for  side 
windows.  One  possibility  would  be  to 
affix  an  extra  sheet  of  plastic  to  the 
inside  surface  of  existing  glazing.  In 
addition  to  adding  the  plastic  layer,  it 
would  be  necessary  to  anchor  the 
plastic  in  order  to  prevent  complete 
separation  of  the  glazing  assembly  after 
the  glass  is  broken.  One  problem  of 
particular  concern  is  how  to  anchor  the 
plastic  in  a  manner  that  permits  the 
window  to  be  opened.  For  essentially 
rectangular  windows,  it  may  be  possible 
to  use  glazing  whose  front  and  rear 
edges  have  a  T-shape  when  viewed  in 
cross  section.  The  head  or  top  of  the  T 
would  interlock  with  a  T-shaped  track  in 
the  outer  window  frame  and  still  allow 
vertical  window  movement.  NHTSA 
recognizes,  however,  that  there  are 
difficulties  associated  with  anchoring 
current  side  windows,  given  their 
shapes,  and  is  particularly  interested  in 
comments  on  the  design  changes  needed 
to  anchor  the  glazing  in  a  maimer  that 
permits  the  windows  to  be  opened.  The 
agency  notes  that,  in  addition  to 
preventing  ejection,  glass-plastic  glazing 
could  also  absorb  impact  energy. 

NHTSA  believes  that  there  are  a 
number  of  possible  approaches  to 
testing  the  performance  of  windows  in 
preventing  ejection.  For  example,  one 
approach  would  be  to  use  a  40  pound 
glazing  test  device  (representing  the 
combined  head/thorax  mass  that  would 
impact  the  glazing),  requiring  that  the 
device  not  penetrate  the  plastic  layer  of 
a  side  window  at  20  mph  (an  estimate  of 
the  typical  contact  speed  when  an 
occupant's  head  contacts  the  glazing], 
while  permitting  a  bulge  within  specified 
limits.  Requirements  might  also  be 
developed  to  test  side  window  retention 
capability. 

To  aid  in  analyzing  issues  related  to 
developing  possible  requirements  to 
reduce  the  risk  of  ejections  through  side 
windows,  NHTSA  requests  information 
or  comments  on  the  following  questions: 

19.  What  current  crash  data  and  crash 
analyses  are  available  for  side  window 
ejections,  including  partial  occupant 
ejections? 


20.  What  tests/studies  have  been 
done  concerning  side  glazing 
performance  in  preventing  ejections? 
Please  address  this  question  for 
windows  in  both  the  fully  and  partially 
closed  positions. 

21.  What  testing/measuring 
techniques  are  there  for  evaluating  side 
glazing  system  performance  in 
preventing  ejections? 

22.  What  problems  are  there  in 
bonding  a  layer  of  plastic  to  glass  and 
attaching  it  to  the  frame,  while 
permitting  the  side  windows  to  be 
movable?  How  can  these  problems  be 
solved? 

23.  What  would  be  the  effectiveness 
of  the  approach  discussed  above  and 
alternative  approaches  in  retaining 
occupants  during  crashes,  including 
consideration  of  HIC  values  and 
laceration  potential?  What  thicknesses 
of  glass  and  plastic  would  be  optimum, 
particularly  with  regard  to  HIC 
mitigation? 

24.  Please  provide  information 
concerning  fabricating,  manufacturing, 
installing,  using  and  repairing  T-edge 
and  similar  glazing  mechanisms, 
including  methods  of  treating  edges  to 
ensure  compatibility  with  other  aspects 
of  automotive  design,  the  stability  of  the 
plastic  as  a  function  of  time  and 
temperature,  the  care  and  maintenance 
of  glass-plastic  side  windows,  and  other 
issues  which  may  be  relevant 

25.  Please  provide  estimates  for  cost, 
weight,  and  leadtime.  Please  also 
provide  estimates  for  the  cost  of  repair 
and  replacement. 

26.  What  types  of  performance  criteria 
and  test  procedures  should  be 
considered  by  NHTSA  in  developing  a 
possible  proposal?  Should  in-vehicle 
tests  be  specified  (as  opposed  to  testing 
glazing  samples)  in  evaluating  the 
likelihood  of  occupant  ejection?  Would 
an  approach  along  the  lines  of 
speci^'ing  that  a  40  pound  glazing  test 
device  not  penetrate  the  plastic  layer  at 
20  mph,  while  permitting  a  bulge  of 
between  10  and  20  inches,  be 
appropriate? 

27.  What  other  innovative  concepts 
are  there  which  could  be  used  to  modify, 
improve,  or  replace  the  concept 
discussed  above? 

28.  What  would  be  the  effect  of 
increased  safety  belt  use,  in  terms  of 
side  window  ejection  reduction? 

Side  Impacts  with  Pedes,  Trees  and 
Other  Similar  Fixed  Objects 

The  January  1988  proposal  and  the 
possible  requirements  discussed  above 
would  address  several  significant 
aspects  of  the  side  impact  problem. 
NHTSA  is  also  considering  whether 
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separate  requirements  should  be 
developed  to  address  side  impacts  with 
poles,  trees  and  similar  fixed  objects. 
Many  fatalities  and  injuries  occur  in 
these  types  of  side  impacts.  NHTSA 
requests  comments  on  the  following 
questions: 

29.  What  current  crash  data  and 
analyses  are  available  regarding  side 
limpacts  with  poles/trees? 

30.  What  tests/studies  have  been 
done  concerning  side  impacts  with 
poles/trees  and  injuries  to  the  thorax, 
pelvis,  and/or  head,  and  occupant 
ejections? 

31.  What  information  is  available  to 
determine  how  high  the  underside  of  a 
car  should  be  or  to  determine  how  high 
significant  remains  of  a  breakaway 
device's  stub  should  be  to  prevent 
snagging  and  resulting  sudden  velocity 
changes  to  an  impacting  car? 

32.  What  vehicle  countermeasures  are 
currently  available  to  address  side 
impacts  with  poles/trees?  Please 
provide  estimates  of  the  costs,  benefits 
and  leadtime  for  such  countermeasures. 

33.  Please  provide  information 
concerning  alternative  approaches  and 
innovative  concepts  for  protecting 
occupants  in  side  impacts  with  poles/ 
trees. 

34.  To  what  extent  is  occupent 
compartment  intrusion  a  major  injury 
producing  mechanism  in  side  impacts 
with  poles,  trees  and  other  fixed 
roadside  objects?  What 
countermeasures  are  available  or  are 
conceivable  to  mitigate,  or  prevent,  such 
intrusions? 

35.  What  factors  should  be  considered 
by  NHTSA  in  deciding  whether  to 
develop  possible  requirements  to 
address  side  impacts  with  poles/trees? 
What  types  of  performance  criteria  and 
test  procedures  should  be  considered?  Is 
the  test  proposed  in  the  January  1988 
NPRM,  using  a  moving  deformable 
barrier,  an  effective  test  for  providing 
occupant  protection  against  poles,  trees 
and  other  fixed  objects? 

Potential  Regulatory  Impacts 

NHTSA  has  considered  the  potential 
burdens  and  benefits  associated  with 
requirements  addressing  the  areas 
discussed  above:  head  injuries,  ejection 
through  side  doors,  ejection  through 
windows,  and  side  impacts  with  poles 
and  trees.  This  advance  notice  of 
proposed  rulemaking  is  not  subject  to 
Executive  Order  12291,  since  that  only 
applies  to  notices  of  proposed 
rulemaking  and  final  rules.  However, 
NHTSA  believes  that  this  advance 
notice  is  a  "significant"  rulemaking 
action  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  advance  notice 


concerns  a  matter  in  which  there  is 
substantial  public  interest.  Also, 
depending  on  the  scope  and  precise 
requirements  of  any  NPRM  that  may  be 
issued,  there  is  the  potential  for  a 
substantial  positive  impact  on  a  major 
transportation  safety  problem,  and 
potential  annual  costs  of  $100  million  or 
more.  The  agency  has  prepared  a  PRIA 
which  addresses  preliminary  estimates 
of  the  costs  and  benefits  of  potential 
countermeasures  that  the  agency  is 
considering  in  this  action.  (The  PRIA 
also  covers  a  separate  advance  notice 
of  proposed  rulemaking  being  published 
elsewhere  in  this  issue  of  the  Federal 
Register  that  addresses  side  impact 
protection  for  light  trucks,  vans  and 
multipurpose  passenger  vehicles.)  The 
analysis  is  available  in  the  docket. 

It  is  difficult  to  develop  quantified 
estimates  of  the  burdens  associated 
with  the  potential  actions  on  which  this 
notice  seeks  public  comment,  because 
the  precise  requirements  have  not  been 
developed.  Additionally,  changes  may 
be  made  to  any  of  these  courses  of 
action  in  response  to  comments  received 
on  this  notice.  Therefore,  the  cost  figures 
cited  below  are  very  preliminary. 

In  the  area  of  improving  head 
protection,  the  PRIA  estimates  the  cost 
of  padding  ail  pillars,  the  front  rear 
headers,  and  the  side  roof  rails  at  about 
$25  to  $31  for  a  four  door  passenger  car. 
With  respect  to  reducing  occupant 
ejection  through  the  side  windows,  the 
cost  of  using  laminated  glass  instead  of 
tempered  glass  for  the  front  and  rear 
side  windows  is  estimated  to  be  about 
$15  for  a  four-door  passenger  car.  and 
$17  for  a  two-door  passenger  car.  The 
agency  does  not  have  sufficient 
information  to  estimate  the  costs 
associated  with  anchoring  the  glazing  to 
the  window  frame.  In  the  area  of 
reducing  occupant  ejection  through  the 
doors,  the  cost  of  improving  door  latches 
is  estimated  to  be  about  $1.00  per  door. 
The  above  estimates  do  not  take  into 
account  the  cost  of  any  secondary 
weight  or  fuel  cost  penalties.  The  agency 
has  not  sufficiently  developed 
countermeasures  for  side  impacts  with 
poles  and  trees  to  esti.mate  potential 
costs. 

NHTSA  does  not  have  sufficient 
information  at  this  time  to  quantify  the 
benefits  associated  with  the  courses  of 
action  addressed  in  this  notice. 
However,  the  agency  believes  that  there 
may  be  a  potential  for  substantial 
benefits  in  terms  of  reduced  fatalities 
and  serious  injuries. 

This  duticn  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that  it 
does  nto  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

NHTSA  solicits  public  comments  on 
this  notice.  It  is  requested  but  not 
required  that  10  copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenfer  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
advance  proposal  will  be  considered, 
and  will  be  available  for  examination  in 
the  docket  at  the  above  address  both 
before  and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Comments  on  the  advance  proposal  will 
be  available  for  inspection  in  the  docket. 
The  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 
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List  of  SubjecU  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products, 
Tires. 

(15  U.S.C.  1392,  1401,  1407;  delegation  of 
authority  at  49  CFR  1.50) 

Issued  date:  August  16, 1988. 
Barry  Felrioe, 

Associate  Administrator  for  Rulemaking. 
[PR  Doc.  88-18795  Filed  8-16-88;  10:52  ami 
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49  CFR  Part  571 

[Docket  No.  88-06,  Notice  4] 
RIN  2127-AC43 

Federal  Motor  Vehicle  Safety 
Standards;  Side  Impact  Protectioiv— 
Ught  Trucks,  Vans,  and  Multipurpose 
Passenger  Vehicles 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  purpose  of  this  advance 
notice  is  to  announce  that  the  NHTSA  is 
considering  the  proposal  of 
requirements  for  light  trucks,  vans  and 
multipurpose  passenger  vehicles 
intended  to  reduce  the  risk  of  fatalities 
and  injuries  in  side  impacts  and  other 
crashes  where  the  side  protection  of  the 
vehicle  is  a  relevant  factor,  and  to 
request  comments  to  assist  the  agency 
in  developing  the  proposal.  The 
contemplated  requirements  would  be 
part  of  the  agency's  efforts  to  address 
the  serious  problem  of  side  impacts.  As 
another  part  of  those  efforts,  the  agency 
earlier  this  year  proposed  requirements 
for  passenger  cars  intended  to  reduce 
the  risk  of  injuries  to  the  thorax  and 
pelvis  in  side  impact  crashes  between 
vehicles. 

DATE:  Comments  must  be  received  on  or 
before  October  18. 1988. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  set  forth 
above  and  be  submitted  (preferably  in 
10  copies)  to  the  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  Room  5109, 400  Seventh 
Street,  SVV.,  Washington,  DC  20500. 
[Docket  hours  are  from  8  a.m.  to  4  p.m., 
Monday  through  Friday.] 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Richard  Strombotne,  Office  of 
Vehicle  Safety  Standards,  NRM-12. 
Room  5320,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Telephone:  (202)  366-2284. 
SUPPLEMENTARY  INFORMATION:  On 
lanuary  27  1988.  NHTSA  published  in 


the  Federal  Register  (53  PR  2239)  a 
notice  of  proposed  rulemaking  (NPRM) 
to  upgrade  Safety  Standard  No.  214, 
Side  Door  Strength,  by  adding  dynamic 
test  procedures  and  performance 
requirements  for  passenger  cars.  That 
standard,  which  applies  only  to 
passenger  cars,  currently  measures 
performance  in  terms  of  the  ability  of 
each  door  to  resist  a  piston  pressing  a 
rigid  steel  cylinder  inward  against  the 
door.  The  agency's  January  1988 
proposal  would  require  an  additional 
test  in  which  a  passenger  car  must 
provide  protection  in  a  full-scale  crash 
test  in  which  the  car  (known  as  the 
"target"  car)  is  struck  in  the  side  by  a 
moving  deformable  barrier  simulating 
another  vehicle.  Newly-developed 
instrumented  test  dummies  would  be 
positioned  in  the  target  car  to  measure 
the  potential  for  injuries  to  an 
occupant's  thorax  and  pelvis.  Also,  the 
doors  of  the  car  would  be  required  to 
remain  closed  during  the  side  impact,  to 
reduce  the  number  of  persons  ejected 
from  a  car  through  a  door. 

NHTSA's  January  1988  proposal  is 
one  part  of  the  agency's  efforts  to 
address  the  serious  problem  of  side 
impact  crashes.  A  second  part  or  those 
efforts  has  been  the  development  of  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  concerning  requirements  for 
passenger  cars  intended  to  reduce  the 
risk  of  head  and  neck  injuries  and 
ejections,  in  side  impact  crashes 
between  vehicles  and  other  crashes 
where  the  side  protection  of  the  vehicle 
is  a  relevant  factor.  That  notice  also 
seeks  comments  on  whether  additional 
requirements  should  be  considered  to 
address  side  impacts  with  poles  and 
trees. 

This  notice  represents  a  third  part  of 
NHTSA's  efforts  to  reduce  side  impact 
deaths  and  injuries.  As  indicated  above, 
the  existing  Standard  No.  214  and  the 
rulemaking  actions  discussed  above 
concern  passenger  cars.  NHTSA 
believes  that  it  may  be  possible  to 
develop  effective  side  impact 
requirements  for  trucks,  buses  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  weight  rating  of  10,000 
pounds  or  less  (light  trucks,  vans  and 
multipurpose  passenger  vehicles, 
hereafter  referred  to  as  "LTV's"). 

Annual  LTV  side  impact  fatalities 
have  averaged  about  1,200  in  recent 
years.  The  agency  believes  that  it  may 
be  possible  to  develop  a  dynamic  side 
impact  test  requirement  for  LTV's, 
similar  to  the  one  proposed  for  cars,  to 
reduce  the  nsk  of  injuries  to  the  thorax 
and  pelvis.  The  agency  also  believes 
that  it  may  be  possible  to  develop 
requirements  to  address  injuries  to  the 
head  and  ejections  through  the  doors 


and  windows.  Requirements  in  these 
areas  could  potentially  result  in 
substantial  benefits  in  terms  of  reduced 
LTV  fatalities  and  serious  injuries. 
Comments  are  requested  on  these  areas, 
on  whether  the  existing  requirements  of 
Standard  No.  214  or  similar 
requirements  should  be  extended  to 
LTV's.  and  on  whether  additional 
requirements  should  be  considered  to 
address  side  impacts  with  fixed  objects 
like  poles  and  trees. 

To  aid  the  agency  in  obtaining  useful 
comments,  this  notice  discusses  a 
variety  of  issues  which  are  considered 
by  NHTSA  in  developing  a  possible 
proposal,  and  asks  a  number  of 
questions  and  makes  a  number  of 
requests  for  data.  For  easy  reference, 
the  questions  or  requests  are  numbered 
consecutively  throughout  the  document. 

In  providing  a  comment  on  a 
particular  matter  or  in  responding  to  a 
particular  question,  interested  persons 
are  requested  to  provide  any  relevant 
factual  information  to  support  their 
conclusions  or  opinions,  including  but 
not  limited  to  test  data,  statistical  and 
cost  data,  and  the  source  of  such 
information. 

Before  proceeding  with  a  discussion  of 
the  specific  types  of  requirements  the 
agency  is  considering  developing, 
NHTSA  notes  its  recognition  of  the  fact 
that  possible  new  safety  standards  or 
new  applications  of  current  standards 
must  be  analyzed  to  determine  the 
appropriateness  of  applying  them  to 
specific  vehicle  types.  Although  many  of 
the  issues  raised  by  this  notice  are 
similar  to  those  being  raised  in 
connection  with  passenger  cars,  the 
differences  in  physical  characteristics 
and  use  between  LTV's  and  passenger 
cars  would  likely  warrant  differences  in 
possible  test  procedures  and/or 
performance  requirements.  NHTSA 
requests  that  comments  specifically 
consider  whether  particular 
requirements  are  appropriate  for  LTV's, 
and  whether  different  requirements  may 
be  needed  for  different  types  of  LTV's. 

Thorax  and  Pelvis  Protection 

As  indicated  by  the  Protection 
Regulatory  Impact  Analysis  (PRIA), 
each  year  there  may  be  1,350  serious 
injuries  (AIS  3  or  greater)  to  LTV 
occupants  resulting  from  contact 
between  the  side  interior  of  the  vehicle 
and  the  abdomen,  chest,  pelvis  and 
upper  extremities.  Approximately  190  of 
these  serious  injuries  result  in  fatalities. 
As  discussed  in  the  January  1988  NPRM, 
NHTSA's  research  has  shown  for 
passenger  cars  that  the  use  of  structural 
modifications  in  combination  with 
padding  or  the  use  of  padding  alone  can 
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reduce  the  probability  of  these  types  of 
injuries.  The  agency  believes  that  the 
same  types  of  counlermeasures  may 
provide  benefits  for  LTV  occapants.  TTie 
agency  also  believes  that  the  January 
1988  NPRM's  approach  of  reqairing  a 
vehicle  to  protect  its  occupants  in  a  full- 
scale  side  imp2H:t  crash  test,  utilizing  a 
moving  deformable  barrier  and 
instrumented  test  dummies,  may  also  be 
appropriate  for  LTVs.  (For  additional 
information,  see  the  January  1968 
NPRM,  whose  citation  is  provided 
above,  the  Preliminary  Regulatory 
Impact  Analysis  prepared  for  &at 
rulemaking  (available  in  Docket  88-06, 
under  Notice  1),  and  a  related  NPRM  on 
the  side  impact  test  dummy  (53  PR  2254, 
January  27, 1988)). 

While  NHTSA  believes  that  it  may  be 
possible  to  apply  these  basic 
approaches  to  improving  and  testing 
side  impact  performance  to  both 
passenger  cars  and  LTVs,  the  agency 
also  believes  that  differences  between 
those  vehicle  types  and  their  crash 
experiences  would  likely  warrant  some 
differences  in  possible  test  procedures 
and/or  performance  requirements. 

NHTSA  noted  in  the  January  1988 
NPRM  that  in  multiple  vehicle  crashes 
resulting  in  serious  injuries  and  fatalities 
to  passenger  car  occupants,  trucks  are 
about  equally  as  likely  as  cars  to  be  the 
striking  vehicle.  Tlie  agency  therefore 
tentatively  concluded  that  the  moving 
deformable  barrier  in  testing  cars  should 
in  some  respects  be  more  like  light 
trucks  than  cars. 

In  testing  the  side  impact  performance 
of  LTV's,  it  appears  to  be  even  more 
important  than  the  moving  deformable 
barrier  be  representatiTC  of  light  trucks. 
Crash  data  indicate  that  in  two  vehicle 
side  impact  collisions,  more  LTV 
occupants  are  killed  by  other  LTVs  and 
medium/heavy  trucks  than  by  passenger 
cars.  The  agency  also  notes  that  a 
passenger  car  striking  the  side  structure 
of  a  vehicle  does  not  constitute  as  much 
of  a  threat  to  the  occupants  of  LTV's  as 
it  does  to  occupants  of  passenger  cars. 
This  is  because  most  LTVs  are  stronger 
and  heavier  than  typical  cars,  and  the 
door  sill  height  matches  better  with  the 
passenger  car  bumper.  Also,  since  LTV 
seats  are  relatively  high  as  compared 
with  passenger  car  seats,  LTV 
occupants  are  less  likely  to  be  stmck 
directly. 

NHTSA  also  notes  that  the  differences 
between  passenger  cars  and  LTVs  and 
their  crash  experiences  must  also  be 
taken  into  account  in  evaluating  the 
effectiveness  of  potential 
countermeasures. 

In  analyzing  issues  related  to 
developing  possible  requirements  for 
improved  thorax  and  pelvis  protection. 


NHTSA  requests  information  and 
comments  on  the  following  questions: 

1.  What  current  crash  data  and  crash 
analyses  are  available  for  injuries  to  the 
thorax  and  pelvis  of  LTV  occapants  in 
side  impact  crashes  between  vehicles? 

2.  What  tests/studies  have  been  done 
concerning  the  performance  of  current 
producticm  LTVs  in  prev«iting  injuries 
to  the  thorax  and  pelvis  in  side  impacts? 

3.  What  counterraeasiires  are 
available  to  reduce  injuries  to  the  thorax 
and  pelvis  in  side  impacts?  Please 
provide  estimates  of  the  costs  and 
benefits  associated  with  possible 
countermeasures.  To  what  extend  do  die 
available  countermeasures,  oosts,  and 
benefits  differ  for  different  types  of 
LTVs? 

4.  What  types  of  performance  criteria 
and  test  procedures  should  be 
considered  by  NHTSA  in  developing  a 
possible  proposal?  Is  the  approach  of 
the  January  1988  passenger  car  NHIM 
appropriate  far  LTVs?  If  «o,  why?  If  not, 
why  not?  If  the  agency  uses  that 
approach,  what  characteristics  should 
the  moving  deformaUe  banier  have? 
What  impact  test  speeds  and  angles 
should  be  considered? 

Head  Injuries 

A  large  number  of  LTV  side  impact 
fatalities  occur  due  to  head/face 
impacts  with  vehicle  interior 
components,  such  as  the  pillars  and 
other  structures  supporting  the  roof. 
Moreover,  non-fatal  head/face  injuries 
are  a  large  source  of  occupant 
impaiisieat  due  to  vehicle  crashes. 

(The  piUars  at  the  &ont  of  the 
passenger  compartm«it,  on  both  sides 
of  the  windshield,  are  called  A-pillars. 
Other  stmctures  supporting  the  roof 
include  the  headers,  which  are 
horizontal  bars  located  above  the 
windshield  and  read  window,  and  side 
rails,  which  are  horizontal  i>ars  located 
above  the  windows  along  the  sides  of 
the  vehicle.) 

Data  from  the  National  Aoddent 
Sampling  Sysem  (NASS)  show  that  face 
and  head  injuries  from  contact  with  the 
pillars,  headers,  roof  rails,  and  window 
frames  represent  S£  percent  of  all 
injuries.  5.4  percent  of  serious  injuries 
(AIS  3  or  greater),  and  11  percent  of 
fatalities. 

NHTSA  believes  that  various 
techniques,  including  the  use  of  padding 
and  reducing  the  stiffness  of  impacted 
surfaces,  may  be  able  to  reduce  the 
severity  of,  and  in  some  cases  prevent, 
many  head  injuries.  In  particular,  the 
agency  believes  the  following  three 
techniques  are  of  particular  promise:  (1) 
Padding  the  A  pillars  and  roof  rail 
components  with  hard  rubber  or  high 
density  foam  materials,  (2)  eliminating 


sharp  angle,  thin  edge  design  features  in 
die  component  areas  where  head 
impacts  are  the  most  hkely  to  occur,  and 
(3)  reducing  the  local  stiffness  of  the 
component  areas  where  head  impacts 
are  most  likely  to  occur  (although  the 
overall  structural  integrity  of  the  roof- 
pillar  structures  must,  of  course,  be 
maintained). 

NHTSA  notes  that  many  tests  on  the 
use  of  padding  have  been  carried  out  for 
instrument  panel  studies.  The  tests  have 
used  three  to  four  inch  thick  samples  of 
various  low  density  foam  materials. 
However,  Ae  agency  does  not  beHeve 
that  the  results  of  these  studies  are 
directly  applicable  to  A-pillar  and  roof 
rail  components.  Due  to  space 
limitations,  including  the  need  to 
maintain  good  driver  visibiHty,  only  a 
thin  layer  of  padding  could  be  placed  in 
those  areas. 

Given  the  limited  amount  of  padding 
that  could  be  placed  on  the  A-pillar,  the 
agency  believes  that  characteristics 
other  than  energy  absorption  capacity 
may  be  crucial  in  determining  the 
performance  of  the  padding  material 
during  an  impact  In  particular,  NHTSA 
believes  that  the  force  penetration 
characteristics,  i.e.,  how  the  padding 
distributes  force,  may  be  signiTicanL  For 
example,  the  padding  may  be  able  to 
reduce  injury  potential  in  a  bead  intact 
by  prolonging  impact  duration,  enlarging 
the  contact  area,  and  mitigating 
localized  load  concentration.  It  appears 
that  an  ideal  padding  material  would 
have  a  low  resilient,  elasto-plastic  force- 
penetration  property,  i.e.,  a  softening 
effect 

As  discussed  in  the  PRL\,  NHTSA  has 
conducted  some  tests  of  the 
effectiveness  of  bonding  a  molded  pad 
onto  the  A-piliar  of  a  car.  The  results  of 
the  tests  iruiicate  that  this  technique 
shows  promise  in  reducing  head  injuries. 

In  addition  to  the  conventional 
counlermeasures  dted  above,  the 
agency  is  aware  of  a  number  of  possible 
innovative  concepts  to  upgrade  head 
impact  protection.  For  example,  it  may 
be  possible  to  extend  the  windshield 
over  the  roof  header  and/or  A-pillar 
areas,  or  to  eliminate  the  A-piliars  and 
roof  rails  by  use  of  a  molded  plastic  and 
glass  roof.  Head  impacts  with  the 
windshield  have  less  injury  potential 
than  impacts  with  pillars  and  headers, 
since  the  windshield  helps  to  cushion 
the  impact. 

NHTSA  believes  that  there  are  a 
number  of  possible  approaches  in 
expressing  performance  requirements. 
Various  devices  could  be  used  to 
measure  the  forces  that  would  be 
experienced  by  the  head  duing 
specified  component  tests  or  crash  tests. 
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One  possible  performance  requirment. 
for  example,  would  place  limits  on  head 
acceleration  during  specified  component 
tests  using  a  headform  impactor.  The 
headform  impactor  could  be  placed  in 
the  vehicle  in  a  manner  which  permits 
the  impactor  to  coast  freely  into,  and  to 
rebound  from,  the  vehicle  component 
being  tested.  However,  there  are  also 
many  other  possible  approaches. 

NHTSA  notes  that  the  potential  safety 
benefits  of  the  countermeasures 
discussed  above  go  beyond  side  impact 
crashes,  since  head/face  impacts  with 
vehicle  interior  components  such  as 
pillars  and  side  roof  rails  occur  in  other 
types  of  crashes.  The  agency  also  notes 
that  Standard  No.  201,  Occupant 
Protection  in  Interior  Impact,  currently 
covers  only  five  vehicle  interior 
components;  front  instrument  panels, 
seat  backs,  compartment  doors,  sun 
visors  and  armrests. 

To  aid  in  analyzing  issues  related  to 
developing  possible  requirements  for 
improved  head  protection,  NHTSA 
requests  information  or  comments  on 
the  following  questions: 

5.  WHiat  current  crash  data  and  crash 
analyses  are  available  for  head  impacts 
with  the  vehicle  interior?  In  responding 
to  this  question,  please  separately 
address,  to  the  extent  possible,  side 
impacts  and  other  types  of  crashes. 

6.  What  tests/studies  have  been  done 
concerning  head  impacts  with  the  A- 
pillar/roof  rail  components  of  current 
production  vehicles?  What  are  the 
baseline  performance  levels  of  those 
vehicles  for  head  impacts  with  the 
vehicle  interior? 

7.  Please  provide  estimates  for  cost 
and  leadtime  of  padding  A-pillars  and/ 
or  roof  rails,  and  estimates  of  potential 
safety  benefits. 

8.  What  types  of  performance  criteria 
and  test  procedures  (including  vehicle 
component  tests  and  crash  tests]  should 
be  considered  by  NHTSA  in  developing 
a  possible  proposal?  Is  a  measure  of 
maximum  headform  acceleration 
response  appropriate?  Should  a  head 
injury  criterion  (HIC)  along  the  lines  of 
that  used  in  Standard  No.  208  be 
specified?  If  so,  why?  If  not,  why  not? 

9.  Please  provide  information 
concerning  padding  materials  and 
possible  new  design  concepts  for  pillar/ 
roof  rail  structures.  What  tests/ studies 
have  been  conducted  on  padding  for 
those  structures?  How  do  force  intensity 
distribution  pattern  and  peak  force 
during  impacts  differ  for  alternative 
padding  materials?  How  are  these 
differences  relevant  to  the  effectiveness 
of  the  padding  in  reducing  injury, 
particularly  head  injury? 

10.  Please  provide  information 
concerning  new  roof/windshield/ 


window  design  concepts  incorporating 
structural  glass  or  other  techniques  to 
reduce  head  impact  severity. 

11.  Please  provide  information 
concerning  A-pillar  design  specifications 
and  the  angles  of  the  driver's  forward 
vision  obscured  by  A-pillars.  Would 
adding  padding  to  A-pillars  enlarge  the 
angle  of  obscured  vision  and  thereby 
adversely  affect  the  driver's  fields  of 
view?  How  could  any  such  problems  be 
overcome? 

12.  Should  NHTSA  consider 
rulemaking  to  address  all  head  interior 
impacts  not  addressed  by  present 
standards  or  only  those  head  interior 
impacts  associated  with  side  impact 
crashes? 

13.  What  would  be  the  effect  of 
increased  safety  belt  use,  in  terms  of 
head  injury  severity  reduction? 

Ejections 

A  large  number  of  LTV  occupant 
fatalities  and  serious  injuries  involve  the 
partial  or  complete  ejection  of  occupants 
through  the  doors  or  side  windows. 
While  some  of  these  ejection  occur  in 
side  impact  crashes,  a  much  larger 
number  occur  in  crashes  other  than  side 
impacts.  Data  from  the  Fatal  Accident 
Reporting  System  (PARS)  for  1982-85 
show  that  that  more  than  40  percent  of 
all  LTV  fatalities  involved  ejection  (35.5 
percent  involved  total  ejection  and  6.4 
percent  involved  partial  ejection).  Data 
from  the  National  Accident  Sampling 
Study  (NASS)  show  that  for  LTV 
occupant  fatalities  involving  ejection,  46 
percent  were  ejected  through  the  doors 
and  15  percent  were  ejected  through  the 
side  windows.  Several  studies  have 
shown  that  the  ejection  of  a  vehicle 
occupant  in  a  crash  increases  the 
probability  of  a  fatality  or  serious  injury 
by  several  times.  The  agency  notes  that 
crash  data  indicate  that  LTV  occupants 
are  considerably  more  likely  to  be 
ejected  from  a  vehicle  in  a  crash  than 
passenger  car  occupants. 

NHTSA  believes  that  it  may  be 
possible  to  develop  effective 
requirements  to  reduce  the  risk  of 
ejections.  Occupant  ejections  through 
the  door  opening  can  be  prevented  if  the 
door  remains  closed  in  the  latched 
position  during  a  crash  sequence. 
Standard  No.  206,  Door  Locks  and  Door 
Retention  Components,  requires  that 
door  locks/striker  assemblies  and 
hinges  not  separate  during  specified 
tests,  and  that  door  latches  not 
disengage  from  the  fully  latched  position 
during  specified  tests.  However,  many 
occupant  ejections  occur  through  the 
side  door  opening  despite  those 
requirements.  NHTSA  is  concerned  that 
the  quasi-static  tests  specified  by 
Standard  No.  206  may  not  adequately 


represent  the  twisting  and  bending 
forces  at  work  during  a  severe  side 
impact. 

NHTSA  believes  that  stronger  side 
door  latches  may  reduce  the  risk  of 
ejections.  In  considering  developing 
performance  requirements,  the  agency 
believes  that  a  number  of  approaches 
are  possible.  One  approach  would  be  to 
add  additional  strength  and/or 
deformation  requirements  to  Standard 
No.  206.  For  example,  a  combined  axial/ 
moment  loading  test  might  be  added  to 
address  latch  failure  caused  by  the  door 
being  subjected  to  torsion.  Another 
approach  would  be  to  develop  a 
dynamic  test  for  the  entire  door 
assembly.  Such  a  test  procedure  could 
be  quite  different  from  that  proposed  in 
the  January  1988  passenger  car  NPRM, 
which  would  only  require  that  doors  not 
open  during  a  side  impact  crash  test. 

To  aid  in  analyzing  issues  related  to 
developing  possible  upgraded 
requirements  to  reduce  the  risk  of 
ejections  through  side  doors,  NHTSA 
requests  information  or  comments  on 
the  following  questions: 

14.  What  current  crash  data  and  crash 
analyses  are  available  regarding  side 
door  ejections? 

15.  What  tests/studies  have  been 
done  concerning  side  door  ejections  and 
associated  door  latch/lock  failure 
mechanisms? 

16.  How  do  different  vehicle  body 
styles  and  door  mechanism  designs 
affect  the  risk  of  ejection? 

17.  What  testing/measuring 
techniques  are  there  for  evaluating  door 
latch  performance  in  relation  to  the 
potential  for  reducing  side  door 
ejection? 

18.  Please  provide  information 
concerning  alternative  approaches  for 
reducing  the  risk  of  side  door  ejections. 

19.  Please  provide  estimates  for  the 
cost  and  leadtime  of  improved  side  door 
latches,  and  estimates  of  potential 
safety  benefits. 

20.  What  types  of  performance  criteria 
and  test  procedures  should  be 
considered  by  NHTSA  in  developing  a 
possible  proposal? 

21.  What  would  be  the  effect  of 
increased  safety  belt  use,  in  terms  of 
side  door  ejection  reduction? 

As  indicated  above,  a  significant 
number  of  fatal  ejections  from  LTV's  are 
through  the  side  window  opening.  The 
tempered  glass  in  side  door  windows 
breaks  easily  and  offers  essentially  no 
resistance  to  ejection. 

NHTSA  believes  that  new  side 
window  designs,  incorporating  different 
glazing/frames,  may  be  able  to  reduce 
the  risk  of  ejections.  The  agency  notes 
that  vehicle  windshields  typically 
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incorporate  a  middle  plastic  layer  which 
is  sufficiently  strong  to  irerent  many 
ejections.  NHTSA  bcbevea  that 
variations  oq  this  apfvoach  ooald  be 
used  for  side  windows.  One  possibility 
would  be  to  affix  an  extra  sheet  of 
plastic  to  the  interior  siuface  of  the 
existing  glazing.  In  addition  to  adding 
the  plastic  layer,  it  would  be  necessary 
to  anchor  the  plastic  in  order  to  prevent 
complete  separation  of  the  glazing 
assembly  after  the  glass  is  broken.  One 
problem  of  particular  concern  is  how  to 
anchor  the  plastic  in  a  manner  that 
permits  the  window  to  be  opened.  For 
essentially  rectangular  windows,  it  may 
be  possible  to  use  glazing  whose  front 
and  rear  edges  have  a  T-shape  when 
viewed  in  cross  section.  The  head  or  top 
of  the  T  woold  interlock  with  a  T- 
shaped  track  in  the  outer  window  frame 
and  still  allow  vertical  window 
movement.  NHTSA  recognizes, 
however,  that  there  are  difficulties 
associated  with  anchoring  many  current 
side  windows,  given  their  shapes,  and  is 
particularly  interested  in  comments  on 
the  design  changes  needed  to  anchor  the 
glazing  in  a  manner  that  permits  the 
windows  to  be  opened.  The  agency 
notes  that,  in  addition  to  preventing 
ejection,  glass-plastic  glazing  could  also 
be  absorb  impact  energy. 

NHTSA  believes  that  Aere  are  a 
number  of  possible  approaches  to 
testing  performance.  For  example,  one 
approach  would  be  to  use  a  40  i>omul 
glazing  test  device  (representing  the 
combined  head/ thorax  mass  that  would 
impact  the  glazing],  requiring  that  the 
device  not  penetrate  the  plastic  layer  of 
a  side  window  at  20  mph  (an  estimate  of 
the  typical  contact  speed  when  an 
occupant's  head  contacts  the  glazing], 
while  permitting  a  bulge  within  specified 
limits.  Requirements  might  also  be 
developed  to  test  side  window  retention 
capability. 

To  aid  in  analyzing  issues  related  to 
developing  possible  requirements  to 
reduce  the  risk  of  ejections  through  side 
windows,  NHTSA  requests  information 
or  comments  on  the  following  questions: 

22.  What  current  crash  data  and  crash 
analyses  are  available  for  side  window 
ejections,  including  partial  occupant 
ejections? 

23.  What  tests /studies  have  been 
done  concerning  side  glazing 
performance  in  preventing  ejections? 
Please  address  this  question  for 
windows  in  both  the  fully  and  partially 
closed  positions. 

24.  What  testing/measuring 
techniques  are  there  for  evaluating  side 
glazing  system  performance  in 
preventing  ejections? 

25.  What  problems  are  there  in 
bonding  n  layer  of  plastic  to  glass  and 


attaching  it  to  6ie  frame,  while 
permitting  Ae  side  windows  to  be 
moveable?  How  can  these  problems  be 
solved? 

26.  What  would  be  the  effectiveness 
of  the  approach  discussed  above  and 
alternative  approaches  in  retaining 
occupants  during  crashes,  incfaiding 
consideration  of  HIC  values  and 
laceration  potential?  What  thickness  of 
glass  and  plastic  would  be  optimum, 
particulariy  with  regard  to  HIC 
mitigation? 

27.  Please  provide  information 
concerning  fabricating,  manufacturing, 
installing,  using  and  repairing  T-edge 
and  similar  glazing  mechanisms, 
including  methods  of  treating  e6%B%  to 
ensure  compatibility  with  other  aspects 
of  automotive  design,  the  stability  of  the 
plastic  as  a  function  of  time  and 
temperature,  the  care  and  maintenance 
of  glass-plastic  side  windows,  and  other 
issues  which  may  be  relevant 

28.  Please  provide  estimates  for  costs, 
weight,  and  leadtime.  Please  also 
provide  estimates  for  the  cost  of  repair 
and  replacement 

29.  What  types  of  performace  criteria 
and  test  procedures  should  be 
considered  by  NHTSA  in  developing  a 
possible  proposal?  Should  in-vehicle 
tests  be  specified  (as  opposed  to  testing 
glazing  samples]  in  evaluating  the 
likelihood  of  occupant  ejection?  Would 
an  approach  along  the  lines  of 
specifying  that  a  40  pound  glazing  test 
device  not  penetrate  the  plastic  layer  at 
20  mph,  while  permitting  a  bulge  of 
between  10  and  20  inches,  be 
appropriate? 

30.  What  other  innovative  concepts 
are  there  which  could  be  used  to  modi^, 
imprwe,  or  replace  the  concept 
discussed  above? 

31.  What  would  be  the  effect  of 
increased  safety  belt  use,  in  terms  of 
side  window  ejection  reduction? 

Extension  of  Standard  Na  21f  s  Existing 
Requirements 

As  indicated  above.  Standard  No.  214 
currently  applies  only  to  passenger  cars. 
The  standard  specifies  performance 
requirements  for  each  side  door  in  a 
passenger  car  to  mitigate  occupant 
injuries  in  side  impacts.  The  standard 
seeks  to  do  this  by  reducing  the  extent 
to  vdiich  the  side  structure  of  a  car  is 
pushed  into  the  passenger  compartment 
during  a  side  impact.  The  standard 
requires  each  door  to  resist  crush  forces 
that  are  applied  by  a  piston  pressing  a 
steel  cylinder  inward  against  the  door's 
outside  surface  in  a  laboratory  test.  The 
standard  does  not  attempt  to  regulate 
directly  the  level  of  crash- forces 
experienced  by  an  occupant  when 
striking  the  car  interior  in  such  an 


impact  Since  the  standard  became 
effective  on  January  1, 1973,  vehicles 
manufacturers  have  generally  chosen  to 
meet  the  performance  requirements  of 
the  standard  by  reinforcing  the  side 
doors  with  metal  beams. 

The  agency's  analysis  of  real-world 
crash  data  has  showm  that  the 
strengthening  of  the  doors  with  the 
beams  is  indeed  effective,  but  primarily 
in  single  car  side  impacts.  See  NHTSA's 
November  1982  study  "An  Evaluation  of 
Side  Structure  Improvements  in 
Response  to  Federal  Motor  Vehicle 
Safety  Standard  214." 

NHTSA  requests  comment  on  the 
following  question: 

32.  Are  side  beams  an  appropriate 
countermeasure  to  reduce  side  impact 
injuries  in  LTV's?  Should  NHTSA 
consider  extending  Standard  No.  214's 
existing  test  requirements  to  LTV's? 
Please  estimate  the  costs  and  benefits 
associated  with  such  an  approach. 

Side  Impacts  with  Poles,  Trees  and 
Other  Similar  Fixed  Objects 

NHTSA  is  also  considering  whether 
separate  requirements  should  be 
developed  to  address  side  impacts  with 
fixed  objects  like  poles  and  trees.  Many 
fatalities  and  injuries  occur  in  these 
types  of  side  impacts.  NHTSA  requests 
comments  on  the  following  questiorts: 

33.  What  current  crash  data  and 
analysts  are  available  regarding  aide 
impacts  with  poles/ trees? 

34.  What  tests/studies  have  been 
concerning  side  impacts  with  poles/ 
trees  and  injuries  to  the  thorax,  pelvis. 
and/or  head,  and  occupant  ejections? 

35.  What  information  is  available  to 
determine  bow  hi^  the  underside  of  an 
LTV  shoukl  be  or  to  determine  how  high 
significant  remains  of  a  breakaway 
device's  stub  should  be  to  prevent 
snagging  and  resulting  sudden  velocity 
changes  to  an  impacting  LTV? 

38.  What  vehicle  countenneasures  are 
currently  available  to  address  side 
impacts  with  poles/trees?  Mease 
provide  estimates  of  the  costs,  benefits 
and  leadtime  for  such  countermeasures. 

37.  Please  provide  information 
concerning  alternative  approaches  and 
innovative  concepts  for  protecting 
occupants  in  side  impacts  with  poles/ 
trees. 

38.  To  what  extent  is  occupant 
compartment  intrusion  a  major  injury 
producing  mechanism  in  side  impacts 
with  poles,  trees  and  other  fixed 
roadside  objects?  What 
countermeasures  are  available  or  are 
conceivable  to  mitigate,  or  prevent,  such 
intrusions? 

39.  What  factors  should  be  considered 
by  NHTSA  in  deciding  whether  to 
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develop  possible  requirements  to 
address  side  impacts  with  poles/trees? 
What  types  of  performance  criteria  and 
test  procedures  should  be  considered?  Is 
the  test  proposed  in  the  January  1988 
NPRM  for  passenger  cars,  using  a 
moving  deformable  barrier,  an  effective 
test  for  providing  occupant  protection 
against  poles,  trees  and  other  fixed 
objects? 

Potential  Regulatory  Impacts 

NHTSA  has  considered  the  potential 
burdens  and  benefits  associated  with 
requirements  addressing  the  areas 
discussed  above:  injuries  to  the  thorax 
and  pelvis,  head  injuries,  ejection 
through  side  doors,  ejection  through 
windows,  and  side  impacts  with  poles 
and  trees.  This  advance  notice  of 
proposed  rulemaking  is  not  subject  to 
Executive  Order  12291.  since  that  only 
applies  to  notices  of  proposed 
rnkemaking  and  Hnal  rules.  However, 
NHTSA  believes  that  this  advance 
notice  is  a  "signiHcant"  rulemaking 
action  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  advance  notice 
concerns  a  matter  in  which  there  is 
substantial  public  interest  The  agency 
has  prepared  a  PRIA  which  addresses 

Ereliminary  estimates  of  the  costs  and 
eneflts  of  potential  countermeasures 
that  the  agency  is  considering  in  this 
action.  (The  PRIA  also  covers  a  separate 
advance  notice  of  proposed  rulemaking 
being  published  elsewhere  in  this  issue 
of  the  Federal  Register  that  addresses 
side  impact  protection  for  passenger 
cars.)  The  analysis  is  available  In  the 
docket. 

It  is  difficult  to  develop  quantified 
estimates  of  the  burdens  associated 
with  the  potential  actions  on  which  this 
notice  seeks  public  comment,  because 
the  precise  requirements  have  not  been 
developed.  Additionally,  changes  may 
be  made  to  any  of  these  courses  of 
action  in  response  to  comments  received 
on  this  notice.  Therefore,  the  cost  figures 
cited  below  are  very  preliminary. 
The  PRIA  estimates  the  costs  of 
countermeasures  to  provide  improved 
thorax  and  pelvis  protection  as  follows: 
front  door  padding,  0  to  $20;  changed 
structure,  0  to  $75:  padding  and  changed 
structure,  0  to  $95;  and  increased  door 
thickness,  0  to  $5.  In  the  area  of 
improving  head  protection,  the  PRIA 
estimates  the  cost  of  padding  all  pillars, 
the  front  and  rear  headers,  and  the  side 
roof  rails  at  about  $20  to  $25  for  an  LTV. 
With  respect  to  reducing  occupant 
ejection  through  the  side  windows,  the 
cost  of  using  laminated  glass  instead  of 
tempered  glass  for  the  side  windows  is 
estimated  to  be  about  $10  for  an  LTV. 
The  agency  does  not  have  sufficient 


information  to  estimate  the  costs 
associated  with  anchoring  the  glazing  to 
the  window  frame.  In  the  area  of 
reducing  occupant  ejection  through  the 
doors,  the  cost  of  improved  door  latches 
is  estimated  to  be  about  $1.00  per  door. 
With  respect  to  extending  the  existing 
requirements  of  Standard  No.  214  to 
LTV's.  the  cost  of  reinforcing  the  side 
doors  with  metal  beams  is  estimated  to 
be  approximately  $18  per  door.  The 
estimates  included  in  this  paragraph  do 
not  take  into  account  the  cost  of  any 
secondary  weight  or  fuel  cost  penalties. 
The  agency  has  not  sufflciently 
developed  countermeasures  for  side 
impacts  with  poles  and  trees  to  estimate 
potential  costs. 

NHTSA  does  not  have  sufficient 
information  at  this  time  to  quantify  the 
benefits  associated  with  the  courses  of 
action  addressed  in  this  notice. 
However,  the  agency  believes  that  there 
may  be  a  potential  for  substantial 
benefits  in  terms  of  reduced  fatalities 
and  serious  Injuries. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that  it 
does  not  have  suf^cient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

NHTSA  solicits  public  comments  on 
this  notice.  It  is  requested  but  not 
required  that  10  copies  be  submitted. 

AH  conunents  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
advance  proposal  will  be  considered, 
and  will  be  available  for  examination  in 
the  docket  at  the  above  address  both 
before  and  after  the  date.  To  the  extent 
possible,  comments  filed  after  the 


closing  date  will  also  be  considered. 
Comments  on  the  advance  proposal  will 
be  available  for  inspection  in  the  docket. 
The  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

A  regulatory  Information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Fart  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

(15  U.S.C.  1392. 1401,  1407:  delegation  of 
authority  at  49  CFR  1.50) 

Issued  Date:  August  16. 1988. 
Barry  Felrics, 

Associate  Administrator  for  Rulemaking. 
[PR  Doc.  Bft-18794  Filed  8-16-88;  11:15  am] 

BILUNG  CODE  491fr-S«-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1312 

(Ex  Parte  No.  290  (Sub-No.  6)1 

Amendments  to  Rail  Carrier  Cost 
Recovery  Tariffs 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Commission  is  instituting 
this  proceeding  to  consider  whether  49 
CFR  Part  1312  should  be  revised  to 
change  our  regulations  governing  the 
form  and  volume  of  supplemental  matter 
to  rail  carrier  cost  recovery  tariffs  filed 
pursuant  to  Ex  Parte  No.  290  (Sub-No.  2). 
Railroad  Cost  Recovery  Procedures. 
Present  regulations  provide  that  such 
tariffs  be  published  with  expiration 
dates  and  they  may  be  maintained 
without  regard  to  the  amount  of 
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supplemental  matter  in  effect.  Informal 
criticisms  have  been  received  by  the 
Commission  which  indicate  that  the 
tariffs  have  become  extremely 
cimibersome  to  follow  and  to  apply.  In 
view  of  these  criticisms,  the  Commission 
is  concerned  that  the  tariffs  are  not 
being  published  in  a  manner  which  is 
consistent  with  the  pubhc  interest. 
Comments  dealing  with  problems 
encountered  by  users  of  the  rail  carrier 
cost  recovery  tariffs  are  solicited  as  well 
as  suggestions  for  rule  changes. 
date:  Comments  must  be  submitted  by 
October  18, 1988. 

ADDRESS:  Send  an  original  and  10  copies 
of  any  comments,  referring  to  Ex  Parte 
No.  290  (Sub-No.  6)  to:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  C.  Herzig,  (202)  275-7358  or 
Charles  E.  Langyher  (202)  275-7739.  TDD 
for  hearing  impaired  (202)  275-1721. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to  the 
Secretary's  Office,  Room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  (202)  275-7428, 
(assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721). 

List  of  Subjects  in  49  CFR  Part  1312 

Railroads. 

This  action  will  not  significantly  affect 
the  quality  of  the  human  environment  or 
energy  conservation  and  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Authority:  49  U.S.C.  10321  and  10762,  5 
U.S.C.  553) 

Decided:  August  12, 1988. 

By  the  Commission,  Chairman  Cradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons,  and  Lamboley. 
Noreta  R.  McGe«, 
Secretary. 
[FR  Doc.  88-18810  Filed  8-18-80;  8:45  am] 

BILUNQ  CODE  703$-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Ttireatened  Wildlife 
and  Plants;  Rndings  on  Petitions  To 
List  Mono  Lake  Brine  Shrimp  and 
Edgewood  Blind  Harvestman 

agency:  Fish  and  Wildlife  Service. 
Interior. 


action:  Notice  of  fmdings  on  petitions. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  two  90-day  petition 
findings  for  petitions  to  amend  the  List 
of  Endangered  and  Threatened  Wildlife 
and  Plants.  Petitioners  have  presented 
substantial  information  that  petitions  to 
list  the  Mono  Lake  brine  shriinp  and  the 
Edgewood  blind  harvestman  may  be 
warranted.  Formal  review  of  the  status 
of  the  Edgewood  blind  harvestman  is 
initiated  herewith. 

DATES:  The  findings  announced  in  this 
notice  were  made  in  October  1987  and 
March  1988.  Comments  and  information 
may  be  submitted  until  further  notice. 
ADDRESSES:  Information,  comments,  or 
questions  regarding  either  of  these  two 
petitions  may  be  submitted  to  the  Field 
Supervisor,  Endangered  Species,  U.S. 
Fish  and  Wildlife  Service,  2600  Cottage 
Way,  Room  E-1823,  Sacramento, 
California  95825.  The  petitions,  findings, 
supporting  data,  and  comments  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gail  C.  Kobetich,  Field  Supervisor, 
at  the  above  address  (telephone  916/ 
978-4866  or  FTS  460-4866). 
SUPPLEMENTARY  INFORMATION:  . 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended  in 
1982  (16  U.S.C.  1531  et  seq.),  requires 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  To  the  maximum  extent 
practicable,  this  finding  is  to  be  made 
within  90  days  of  the  receipt  of  the 
petition,  and  the  Ending  is  to  be 
published  promptly  in  the  Federal 
Register.  If  the  finding  is  positive,  the 
Service  is  also  required  to  promptly 
commence  a  review  of  the  status  of  the 
involved  species. 

The  Service  has  received  and  made 
90-day  findings  on  the  following  two 
petitions: 

A  petition  from  Dr.  Dennis  Murphy 
was  dated  June  23, 1987,  and  received 
by  the  Service  on  June  19, 1987.  The 
petition  requested  the  Service  to  list  the 
Mono  Lake  brine  shrimp,  Artemia 
monica,  as  an  endangered  species. 
Status  review  for  the  Mono  Lake  brine 
shrimp  was  initiated  by  a  notice  of 
review  published  May  22, 1984  (49  FR 
21664). 

The  petition  stated  that  the  Mono 
Lake  brine  shrimp  is  restricted  in 


distribution  to  Mono  Lake  in  Mono 
County,  Cahfomia.  The  petition  and 
accompanying  documentation  indicated 
that  the  survival  of  the  species  it 
threatened  by  increased  salinity  due  to 
the  lowering  of  the  lake  surface  level 
After  a  review  of  the  petition, 
accompanying  documentation  and 
references  cited  therein,  the  Service 
found  that  the  petition  presented 
substantial  information  that  the  action 
may  be  warranted.  Within  one  year 
from  the  date  the  petition  was  received, 
a  finding  as  to  whether  the  petitioned 
action  is  warranted  is  required  by 
section  4(b)(3)(B)  of  die  Act 

A  partial  petition  from  Thomas  S. 
Briggs  of  California  Academy  of 
Sciences  was  received  by  the  Service 
October  16, 1987,  and  completed  with 
additional  information  on  December  21, 
1987.  The  petition  requested  the  Service 
to  list  the  Edgewood  blind  harvestman, 
Sitalcina  minor,  as  a  threatened  or 
endangered  species. 

The  petition  stated  that  the  Edgewood 
blind  harvestman  is  restricted  in 
distribution  to  two  known  populations. 
One  is  in  Edgewood  County  Park  and 
the  other  has  probably  been  eliminated. 
The  petition  and  accompanying 
documentation  stated  that  the  siuvival 
of  the  species  is  threatened  at 
Edgewood  County  Park  by  habitat 
modification  that  will  result  if  a 
proposed  large  golf  course  that  is  being 
planned  is  developed.  The  other 
population  was  probably  eliminated  due 
to  the  construction  of  an  eight-lane 
freeway  near  the  place  where  it  was  last 
seen  in  1966. 

After  a  review  of  the  petition, 
accompanying  documentation,  and 
references  cited  therein,  the  Service 
found  that  the  petition  presented 
substantial  information  that  the  action 
requested  may  be  warranted.  Status 
review  of  the  species  is  required  to 
determine  whether  listing  the  Edgewood 
blind  harvestman  is  actually  warranted. 
A  formal  status  review  of  the  Edgewood 
blind  harvestman  is  initiated  herewith. 
Within  one  year  from  the  date  the 
completed  petition  was  received,  a 
finding  as  to  whether  the  petitioned 
action  is  warranted  is  required  by 
section  4(b)(3)(B)  of  die  Act. 

The  Service  would  appreciate  any 
additional  data,  comments  and 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  the 
status  of  the  Edgewood  blind 
harvestman,  Sitalcina  minor. 
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Author 

This  notice  was  prepared  by  Ms. 
Robyn  Thorson  and  Dr.  Andrew  P. 
Robinson,  Jr.,  U.S.  Fish  and  Wildlife 
Service,  500  NE.  Multnomah  Street,  Suite 
1692.  Portland,  Oregon  97232  (503/231- 
6150  or  FTS  429-6150]. 

Authority:  The  authority  for  thig  action  is 
the  Endangered  Specie*  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.\  Pub.  L  93- 
205.  87  Stat.  884;  Pub.  L  94-359, 90  Stat  911; 
Pub.  L  05-632,  02  Stat  3751:  Pub.  L  96-159.  93 
StaL  122S;  Pub.  U  97-301 96  SUt  1411h  Pub. 
L  98-625, 100  Stat  3500  (1966),  unlets 
otherwiae  noted. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Dated:  August  il,  1988. 
SysaaBacoi, 

A  cting  AMi'atant  Secretary  for  Fish  and 
Wildlife  and  Parka. 
(FR  Doc.  68-18882  Filed  8-18-88;  8:45  am) 

■aXMCOODE  M10-H-M 


50  CFR  Part  17 

Endangared  and  Ttwaataned  WHdllfe 
and  Plants;  Proposed  Technical 
AiwandwanU  to  ttia  Sea  Otter 
Translocation  RoguMions 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  is  proposing  to  amend  the 
Translocation  Regulations  for  southern 
sea  otters,  a  threatened  species  of 
marine  mammal,  which  were  published 
in  the  Federal  Register  on  August  11. 
1987.  Regulations  were  promulgated  for 
the  translocation  of  southern  sea  otters 
to  San  Nicolas  Island  pursuant  to  Pub.  L. 
99-625. 

The  proposed  changes,  which  would 
address  certain  technical  problems 
identified  during  the  first  year  of  the 
translocation  pro}ect,  concern  the  age 
and  ntmiber  of  animals  released  at  any 
one  time,  the  number  of  animals  with 
radio  transmitters  to  be  captived,  the 
season  for  capture,  and  the  retainment 
of  animals  is  temporary  holding  pens. 
The  changes  are  expected  to  promote 
survival  and  reduce  dispersal  of  the 
translocated  otters. 

DATE  Comments  must  be  received  on  or 
before  September  29, 1988. 

ADOffESS:  Comments  may  be  mailed  to 
the  Ventura  Endangered  Species 
Recovery  Office,  2140  Eastman  Avenue, 
Ventura,  California  93003. 


FOn  PURTHCR  MTOflMATtON  CONTACT: 
Joseph  ].  Dowhan.  at  the  above  address 
(805-644-1766,  FTS  983-6039). 
SU^KSMENTARY  WFOWMATION: 

Background 

Pursuant  to  Public  Law  99-625,  the 
regulations  found  at  50  CFR  17.84  (d) 
provide  for  a  three-state  plan  for  the 
translocation  of  southern  sea  otters 
[Enhydra  lutria  nereis]  from  a  parent 
population  on  the  central  California 
coast  to  a  Translocation  Zone  around 
San  Nicolas  Island.  California.  The 
process  described  in  the  regulations 
includes  techniques  for  capture, 
transport  holding,  and  release.  During 
the  first  year  of  translocation,  under  the 
existing  regulations,  it  has  become 
apparent  that  these  techniques  can  be 
improved  to  enhance  survival  and 
reduce  dispersal  of  the  translocated 
otters,  and  that  improved  techniques 
can  be  expected  to  have  a  lesser  impact 
on  the  parent  population. 

The  Service  is  limiting  the  public 
comment  period  for  this  proposal  to  10 
days  because  of  special  reasons  that 
require  prompt  decisionmaking  in  this 
case.  TTie  most  favorable  weather  for 
capture  and  translocation  of  otters 
generally  occurs  during  late  summer  and 
early  autumn.  It  is  the  Service's 
attention  to  make  a  final  decision  on 
this  proposal  as  early  as  possible  so  that 
the  most  favorable  weather  conditions 
can  be  available  to  maximize  the 
chances  for  a  successful  translocation  in 
1988.  Simultaneously  with  publication  of 
this  proposal  rule,  actual  notice  of  the 
proposed  amendments  has  been 
furnished  to  individuals  and 
organizations  that  participated  on  the 
Service's  Interagency  Project  Review 
Team  for  the  initial  southern  sea  otter 
translocation  proposal.  (A  list  of  these 
individuals  and  organizations  is 
provided  in  the  Final  Environmental 
Impact  Statement,  Translocation  of 
Southern  Sea  Otters  (May  1987).  at 
pages  VII-12  to  VII-14.)  By  providing  for 
actual  notice  to  the  key  parties 
described  above,  the  Service  believes 
that  the  public  will  have  a  meaningful 
opportunity  to  comment  on  these 
proposed  technical  amendments  within 
the  period  provided. 

According  to  the  existing  regulations, 
the  U.S.  Fish  and  Wildlife  Service  may 
translocate  up  to  70  otters  a  year, 
totaling  no  more  than  250  otters  in  a  5- 
year  period.  Of  the  animals  translocated 
each  year  up  to  20  are  to  be  adults;  the 
remainder  will  be  weaned,  immature 
otters.  The  capture  is  restricted  to  the 
period  between  August  and  mid- 
October,  during  which  time  the  weather 
is  mostly  passive. 


After  capture,  the  animals  are  to  be 
inspected  by  veterinarians  and  tagged 
for  identification.  Each  year  up  to  thirty 
otters  are  to  be  captured  prior  to 
translocation  and  surgically  implanted 
with  radio  transmitters.  They  are  then 
released  back  into  the  parent 
population.  Of  the  thirty  preAdously 
radioed  otters  up  to  fifteen  are  to  be 
among  those  recaptured  and 
translocated  to  San  Nicolas  Island. 

All  animals  to  be  translocated  are 
transported  from  tiieir  place  of  capture 
to  be  held  and  observed  in  specially 
constructed  holding  facilities.  A 
minimum  of  20  otters  must  be 
translocated  at  each  time;  therefore  the 
otters  are  held  in  captivity  until  at  least 
20  have  been  captured.  After  each  otter 
is  determined  to  be  fit-to-travel,  the 
group  will  be  transported  by  truck,  then 
flown  by  airplane  to  San  Nicolas  Island. 

Once  at  the  island,  the  otters  arc  to  be 
transferred  to  a  stationary  floating  pen. 
where  they  are  held  for  up  to  5  days. 
Male  and  female  otters  are  to  be  held 
separately,  and  no  more  than  ten  otters 
are  to  be  held  in  any  pen.  After  allowing 
time  for  the  otters  to  acclimatize  to  their 
new  surroundings,  the  nets  are  to  be 
removed  from  the  pens  and  the  animals 
allowed  to  leave  at  will. 

The  translocated  otters  are  monitored 
to  determine  their  growth  rate,  behavior, 
impact  on  the  marine  environment,  and 
dispersal  tendencies.  Otters  from  either 
population  are  restricted  to  their  current 
range  on  the  mainland  coast  north  of 
Point  Conception  or  to  the  Translocation 
Zone  around  San  Nicolas  Island.  Any 
otter  found  in  the  "no  otter" 
Management  Zone  is  captured  using 
non-lethal  means  and  transported  back 
to  the  Translocation  Zone  or  the  current 
mainland  range. 

Problems  arose  with  the  translocation 
during  the  first  year  of  the  project.  The 
difficulties  occurred  primarily  because 
otters  became  wary  and  increasingly 
difficult  to  capture  after  exposure  to 
capture  activities  in  their  home 
territories.  This  affected  the  ability  of 
the  U.S.  Fish  and  Wildlife  Service  to 
select  specific  individuals  for 
translocation.  It  also  affected  the  time 
needed  to  obtain  the  correct  number  and 
composition  of  otters.  As  a  result  the 
age  ratio  of  translocated  otters  was  very 
difficult  to  predetermine,  as  was  the 
recapture  of  otters  with  radio 
transmitters.  In  addition,  the  stress 
imposed  upon  the  animals  while 
awaiting  translocation  in  holding  pens 
on  the  mainland  resulted  in  several 
mortalities. 

Another  problem  arose  when  the 
otters  were  held  in  floating  pens  at  the 
translocation  site.  Instead  of  calming  the 
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animals  and  allowing  them  time  to 
adjust  to  the  new  environment,  the 
additional  holding  period  increased 
stress  and  unduly  agitated  the  otters.  As 
a  result,  three  otters  died. 

The  following  proposed  amendments 
to  the  regulation'  are  designed  to 
improve  otter  survival  by  minimizing 
stress,  thereby  enhancing  the 
establishment  of  the  population  at  San 
Nicolas  Island.  The  changes  would:  (1) 
Provide  more  flexibility  in  selecting  the 
ages  of  otters  for  translocation,  (2) 
eliminate  the  restriction  to  capture 
otters  only  within  the  August  to  mid- 
October  time-frame,  (3)  eliminate  the 
requirement  to  surgically  implant  up  to 
thirty  otters  with  radio  transmitters,  (4) 
provide  flexibility  to  either  immediately 
transport  otters  or  hold  them  on  the 
mainland  before  release  at  San  Nicolas 
Island,  and  [5]  eliminate  the  restriction 
to  translocate  a  minimum  of  20  otters  at 
a  time. 

The  U.S.  Fish  and  Wildlife  Service 
intends  that  any  final  action  resulting 
from  this  proposal  be  as  accurate  and 
effective  as  possible.  Therefore,  the 
Service  is  asking  for  comments  from 
other  government  agencies,  individuals, 
the  fishing  community,  conservation 
organizations,  and  any  other  interested 
parties  concerning  any  aspect  of  this 
proposal. 

Final  action  on  this  proposal  will  take 
into  consideration  these  comments  and 
any  additional  information  received  by 
the  Service,  and  may  lead  to  a  fmal 
regulation  that  differs  from  this 
proposal. 

Executive  Order  12291,  Paperwork 
Reduction  Act  and  Regulatory 
Flexibility  Act 

The  Service  has  determined  that  this 
is  a  not  a  major  rule  as  defmed  by 
Executive  Order  12291.  that  the  rule  will 
not  have  a  signficant  economic  effect  on 
a  substantial  number  of  small  entities  as 
described  in  the  Regulatory  Flexibihty 
Act.  5  U.S.C.  601  et  seq..  and  that  the 
rule  does  not  contain  any  information 
collection  or  recordkeeping 
requirements  as  defined  in  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  These  conclusions 
were  reached  after  an  analysis  that  is 
documented  in  a  Determination  of 
Effects  of  Rules,  which  is  on  file  and 
available  for  public  review  at  the 
address  listed  under  ADDRESSES,  above. 

The  effects  of  the  amendments  would 
not  be  significantly  greater  than  those  of 
the  rule  now  in  effect.  Because  the 
establishment  of  the  otter  population  at 
San  Nicolas  is  not  proceeding  as  rapidly 
as  had  been  originally  expected,  effects 
to  commercial  and  sport  fishing  will 
occur  later  than  had  been  projected,  and 


projected  increases  in  commercial  kelp 
harvest  will  also  be  delayed. 

National  Environmental  Policy  Act 

A  draft  Environmental  Assessment 
pertaining  to  this  proposal  has  been 
prepared  and  is  available  for  inspection 
at:  Ventura  Endangered  Species 
Recovery  Office,  (see  addresses 
above).  A  determination  will  be  made  at 
the  time  of  the  final  rule  as  to  whether 
or  not  this  is  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969. 

Author 

The  principal  author  of  this  proposed 
rule  is  Teresa  Nichols,  Ventura 
Endangered  Species  Recovery  Office 
(see  ADDRESSES  above). 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205,  87  Stat.  884:  Pub. 
L.  94-359.  90  Stat.  911;  Pub.  L  95-632.  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat.  1225;  Pub.  L  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  sei/.f.  Pub. 
L  99-625, 100  Stat.  3500  (1986).  unless 
otherwise  noted. 

§17.84    [Amended] 

2.  It  is  proposed  to  amend  §  17.84(d)(2) 
by  removing  the  last  three  sentences 
and  adding  the  following  in  place 
thereof: 
***** 

(d)  •  *  • 

(2)  *  *  *  The  majority  of  animals 
translocated  each  year  will  be  weaned, 
immature  otters  with  a  sex  ratio  of 
about  4  to  1.  females  to  males.  Of  the 
adult  otters  selected  for  translocation, 
approximately  3  out  of  every  4  animals 
will  be  female. 
***** 

3.  It  is  proposed  to  revise  the  second 
sentence  of  §  17.84{d)(3)(i)  to  read  as 
follows: 

***** 

(d)*  *  * 

(3)  *  *  *  Sea  otters  will  be  captured 
using  diver-held  devices,  dip  nets, 
surface  entangling  nets  or  other  methods 
which  may  be  proven  to  be  safe  and 
effective  in  the  future. 
***** 

4.  It  is  proposed  to  further  amend 

§  17.84(d)(3)(i)  by  removing  the  last  two 
sentences. 


5.  It  is  proposed  to  revise  the  first 
sentence  of  §  17.84(d)(3)(ii)  to  read  as 
follows: 

*  *  *  •  • 

(d)  *  *  • 

(ii)  All  animals  to  be  translocated  will 
be  transported  direcly  to  the 
translocation  zone  or  held  in  specially 
constructed  holding  facilities  prior  to 
their  movement  to  the  translocation 
zone.  *  *  * 
***** 

6.  It  is  further  proposed  to  amend 
§  17.84(d)(3)(ii)  by  removing  the  last 
sentence. 

7.  It  is  proposed  to  revise 

§  17.84(d){3)(iii)  to  read  as  follows: 

*  *  •  «  « 

(d)  •  •  * 
(3)  *  •  • 

(iii)  Re/ease.  The  animals  will  be 
released  directly  into  the  wild  from  their 
transport  cages,  or  held  for  up  to  5  days 
in  secured  floating  pens  at  the  release 
site.  No  more  than  10  individuals  will  be 
held  in  any  pen,  and  adult  males  will  be 
held  separately.  When  held  in  fioating 
pens  the  animals  will  be  released 
passively  by  opening  the  fioating  pens 
and  allowing  animals  to  leave  at  will. 

Dated:  August  11,  1988. 
Susan  Recce. 

Assistant  Secretary  for  Fish  and  WUdlifeand 
Parks. 

[FR  Doc.  88-18668  Filed  8-18-88:  8:45  amj 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Findings  on 
Petitions  to  List  the  Louisiana  Black 
Bear,  Lower  Keys  Marsh  Rabbit,  and 
Sherman's  Fox  Squirrel 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  findings  on  petition. 

SUMMARY:  The  Service  announces  two 
90-day  petition  findings  and  two  12- 
month  petition  findings  for  petitions  to 
amend  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants. 
Petitioners  have  presented  substantial 
information  that  petitions  to  list  the 
Louisiana  black  bear  and  Sherman's  fox 
squirrel  may  be  warranted.  One-year 
findings  are  announced  on  the  petitions 
to  list  the  Louisiana  black  bear  and  the 
lower  Keys  marsh  rabbit.  The  Service 
has  determined  that  the  actions 
requested  are  warranted  but  precluded 
by  other  actions  to  amend  the  lists. 
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DATES:  The  findings  announced  in  this 
notice  were  made  during  the  period  from 
June  1987  to  May  1988.  Comments  and 
information  may  be  submitted  until 
further  notice. 

ADDRESSES:  Information,  comments,  or 
questions  regarding  the  Louisiana  black 
bear  petition  may  be  submitted  to  the 
Jackson  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  Jackson  Mall  OfHce 
Center,  Suite  316,  300  Woodrow  Wilson 
Avenue,  Jackson.  Mississippi  39213 
(telephone  601/965-4900,  FTS  490-4900). 
Information,  comments,  or  questions 
regarding  the  lower  Keys  marsh  rabbit 
or  Sherman's  fox  squirrel  petitions  may 
be  submitted  to  the  Jacksonville  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
3100  University  Boulevard  South,  Suite 
120,  JacksonviUe.  Florida  32216 
(telephone  904/791-2580,  FTS  96-2580). 
The  petitions,  findings,  supporting  data, 
and  comments  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  addresses 
listed  above. 

RM  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Stewart  at  the  Jackson, 
Mississippi,  Field  Office  or  Mr.  David 
Wesley  at  the  Jacksonville,  Florida, 
Field  Office  (telephone  numbers  are 
listed  above  under  "ADDRESSES"). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  in  1982 
(16  U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  To  the  maximum  extent 
practicable,  this  finding  is  to  be  made 
within  90  days  of  the  receipt  of  the 
petition,  and  the  fmding  is  to  be 
published  promptly  in  the  Federal 
Register.  If  the  fmding  is  positive,  the 
Service  is  also  required  to  promptly 
commence  a  review  of  the  status  of  the 
involved  species.  All  species  mentioned 
here  were  already  under  review  by  the 
Service  when  petitioned,  and  all  were 
listed  in  a  notice  of  review  published 
September  18, 1985  (50  FR  37958).  in 
category  2  as  under  consideration  for 
possible  addition  to  the  List  of 
Endangered  and  Threatened  Wildlife 
and  Plants. 

Section  4(b)(3)(B)  of  the  Act,  as 
amended,  requires  that,  for  any  petition 
to  revise  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants  that 
contains  substantial  scientific  or 
commercial  information,  a  finding  be 
made  within  12  months  of  the  date  of 
receipt  of  the  petition  on  whether  the 


petitioned  action  is  (a)  not  warranted, 
(b)  warranted,  or  (c)  warranted,  but 
precluded  from  inunediate  proposal  by 
other  pending  proposals.  Section 
4(b)(3)(C)  requires  that  petitions  for 
which  the  action  requested  is  found  to 
be  warranted  but  precluded  should  be 
treated  as  though  resubmitted  on  the 
date  of  such  finding,  i.e.  requiring  a 
subsequent  finding  to  be  made  within  12 
months.  Such  2-month  findings  are  to  be 
published  promptly  in  the  Federal 
Register. 

The  Service  has  received  and  made 
90-day  findings  on  the  following  two 
petitions: 

A  petition  from  Mr.  Reed  F.  Noss  was 
dated  November  21, 1987,  and  received 
by  the  Service  on  November  27, 1987.  It 
requested  the  Service  to  list  Sherman's 
fox  squirrel.  Sciurus  niger  sheiwani,  as 
a  threatened  species  with  critical 
habitat.  Status  review  for  Sherman's  fox 
squirrel  was  initiated  by  a  notice  of 
review  published  December  30. 1982  (47 
FR  58454).  The  petition  cited  a  listing  in 
category  2  of  the  most  recent  vertebrate 
notice  of  review,  some  status  work 
conducted  by  the  petitioner,  and  some 
additional  data  in  the  possession  of 
Florida  Natural  Areas  Inventory  in 
support  of  the  action  requested. 

The  petition  to  list  Sherman's  fox 
squirrel  was  examined  by  the  Service. 
On  the  basis  of  the  best  scientific  and 
commercial  information  presently 
available,  the  Service  determined  that 
this  petition  presented  substantial 
information  indicating  that  the  action 
requested  may  be  warranted. 

A  petition  dated  March  C,  1987,  from 
Mr.  Harold  Schoeffier  was  received  by 
the  Service  on  March  23, 1987.  It 
requested  the  Service  to  list  Ursus 
americanus  luteolus,  the  Louisiana 
black  bear.  The  Service  had  previously 
initiated  review  of  the  status  of  the 
Louisiana  black  bear  in  a  notice 
published  December  30, 1982  (47  FR 
58454).  The  petition  gave  a  summary  of 
evidence  that  this  subspecies  is  still 
extant  in  two  restricted  areas  in  the 
Tensas  River  Basin  and  in  the  lower 
Atchafalaya  Basin  of  Louisiana.  This 
range  was  described  as  a  contraction 
from  an  area  once  covering  most  of 
Louisiana  and  extending  into  eastern 
Texas  and  western  Mississippi.  A 
number  of  threats  were  indicated  to 
exist,  including  the  threat  of 
interbreeding  with  black  bear  stocks 
introduced  within  the  historic  range 
from  Minnesota  between  1964  and  1967. 

In  July  1987  the  Service  determined 
that  the  action  requested  by  this 
petitioner  may  be  warranted.  Notice  of 
the  administrative  90-day  finding  has 
not  previously  been  published.  A  12- 
month  finding  has  subsequently  been 


made,  that  the  action  requested  in 
respect  to  the  Louisiana  black  bear  is 
warranted  but  is  precluded  by  work  on 
other  species  having  higher  priority  for 
listing.  Both  findings  are  reported 
herewith.  The  Service  wishes  to  develop 
further  information  about  the  existence 
and  exact  status  of  the  subspecies  in 
order  to  support  a  rule  to  propose  it  for 
addition  to  the  list  of  Endangered  and 
Threatened  Wildlife  and  Plants.  There  is 
sufficient  evidence  to  justify  active 
continuation  of  surveys  to  answer  the 
necessary  questions  about  its  status. 
The  Tensas  River  National  Wildlife 
Refuge  has  agreed  to  conduct  a  survey 
in  the  Tensas  River  basin;  and  the 
Louisiana  Cooperative  Fish  and  Wildlife 
Research  Unit  at  Baton  Rouge  will  assist 
the  Service  by  surveying  the  remainder 
of  the  known  current  range  in  the 
Atchafalaya  River  basin.  Dates  for 
completion  of  the  surveys  have  not  yet 
been  established. 

A  recent  12-month  petition  finding  has 
been  made  on  a  petition  from  Ms.  Joel  L 
Beardsley,  Mariposa,  Florida.  Dated 
April  11, 1985;  and  received  by  the 
Service  on  April  27. 1985;  this  petition 
requested  endangered  listing  for  the 
lower  (Florida)  Keys  marsh  rabbit 
[Sylvilagus  palustria  hefneri).  This 
rabbit  is  known  to  occtu'  only  in  a  few 
locations  in  the  lower  (or  western) 
Florida  Keys  and  was  stated  to  have 
become  very  scarce  in  recent  years.  The 
petitioner  indicated  that  the  limited  area 
it  inhabits  is  jeopardized  by 
development.  A  90-day  determination 
that  the  action  requested  may  be 
warranted  was  reported  in  the  Federal 
Register  of  August  30. 1985  (50  FR 
35272).  with  a  notice  of  review  of  the 
status  of  the  marsh  rabbit.  Previous  12- 
month  findings  that  the  action  was 
considered  warranted  but  precluded  by 
other  listing  activity  were  made  in  1986 
and  1987.  'The  most  recent  finding  is 
again  that  the  action  requested  is 
warranted,  but  precluded  by  work  on 
other  species  having  higher  priority  for 
listing.  The  priority  in  respect  to  this 
species  has  increased,  however,  with 
the  recent  completion  of  a  survey  to 
determine  its  status. 

Section  4(b)(3)(B)(iii)  of  the  Act  states 
that  petitioner  actions  may  be  found  to 
be  warranted  but  precluded  by  other 
listing  actions  when  it  is  also  found  that 
the  Service  is  making  expeditious 
progress  in  revising  the  Usts. 
Expeditious  progress  in  listing 
endangered  and  threatened  species  is 
being  made,  and  is  reported  annually  in 
the  Federal  Regbter.  The  most  recent 
progress  report  was  published  on  July  7, 
1988  (53  FR  25511). 
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Author 

This  notice  was  prepared  by  Dr. 
George  Drewry,  Division  of  Endangered 
Species  and  Habitat  Conservation,  U.S. 
Fish  and  Wildlife  Service,  Washington. 
DC.  20240  (703/235-1975  or  FTS  235- 
1975). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531  et  seg.;  Pub.  L. 
93-205,  87  Stat.  884;  Pub.  L  94-359,  90 
Stat.  911:  Pub.  L  95-632,  92  Stat.  3751; 
Pub.  L  96-159,  93  Stat.  1225;  Pub.  L  97- 
304,  96  Stat.  1411);  Pub.  L.  99-625, 100 
Stat.  3500  (1986),  unless  otherwise  noted. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Dated:  August  11, 1988. 
Susan  Recc«, 

Acting  Assistant  Secretary  for  Fisfi  and 

Wildlife  and  Parks. 

[FR  Doc.  88-18832  Filed  8-18-88:  8:45  am) 

BILLING  CODE  4310-55-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  S0732-4132] 

Regulations  Governing  the  Tailing  and 
Importing  of  Marine  Mammals 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Proposed  rule. 

summary:  NOAA  proposes  to  establish 
the  basic  living  accommodations 
acceptable  for  observers  employed  by 
the  Federal  Government  on  U.S.  tuna 
vessels  and  further  to  establish  the 
minimum  adjustments  in  living 
arrangements  that  will  be  required  to 
accommodate  a  female  observer  on  a 
vessel  with  an  all-male  crew.  NOAA 
has  determined  it  is  necessary  to 
implement  minimal  standards  to  address 
problems  that  have  arisen  in  the  past 
with  the  placement  of  observers  and  to 
avoid  problems  that  may  arise  with  the 
placement  of  female  observers  on  tuna 
boats  with  all-male  crews. 
DATE:  Comments  on  this  proposed  rule 
must  be  postmarked  on  or  before 
October  3, 1988. 
ADDRESS:  Comments  should  be 
addressed  to  E.C.  Fullerton.  Director, 
Southwest  Region.  National  Marine 


Fisheries  Service.  300  South  Ferry  Street, 
Terminal  Island,  California  90731. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.C.  Fullerton.  Regional  Director,  213- 
514-6196. 

SUPPLEMENTARY  INFORMATION: 
Baclcground 

Federal  employees  commonly  called 
"tuna/porpoise  observers"  serve  as 
biological  technicians  aboard  privately- 
owned  U.S.  flag  tuna  purse  seine  vessels 
in  the  eastern  Pacific  Ocean  which  hold 
certificates  of  inclusion  under  the  tuna 
porpoise  regulatory  program.  Fishing 
trips  for  these  vessels  usually  range 
between  500  and  3000  miles  from  San 
Diego  and  last  from  45  to  120  days  at  sea 
with  few  or  no  port  stops.  These 
observers  are  college  graduates  with 
majors  in  biology  and  an  emphasis  in 
marine  science  or  fisheries.  They  are 
trained  to  record  data  on  porpoise 
safety  gear,  marine  mammals  observed 
in  the  wild,  fishing  operations  involving 
porpoise,  and  the  dissection  of  porpoise 
that  are  killed  incidentally  during 
fishing. 

Since  1976  more  than  400  persons 
have  been  hired  as  observers,  trained, 
and  placed  on  more  than  950  purse  seine 
fishing  trips.  In  August  1986.  NOAA 
decided  not  to  continue  seeking  waivers 
from  the  Office  of  Personnel 
Management  which  allowed  the  hiring 
of  only  males  for  positions  as  observers. 
This  decision  was  prompted  by  a 
complaint  alleging  sex  discrimination  by 
the  NMFS  Tuna/Porpoise  program  for 
not  hiring  females  and  a 
recommendation  from  NOAA's  Office  of 
Civil  Rights  to  hire  and  place  female 
observers.  From  the  beginning  of  the 
tuna/porpoise  observer  program  in  the 
niid-1970s,  only  men  had  been  hired  and 
placed  as  observers.  The  basis  for  this 
limited  hiring  policy  stemmed  from  the 
nature  of  the  observer's  living  and  work 
environment,  including  the  fact  that  all 
vessels  had  all-male  crews.  These 
conditions  persist;  but,  NOAA  believes 
that,  with  reasonable  adjustments  by 
tuna  vessels,  women  can  be  placed  as 
observers  without  violating  the  personal 
privacy  of  either  the  crew  members  or 
the  observer. 

Objections  Raised  by  the  Tuna 
Fishermen  and  NMFS  Responses 

NMFS  attempted  to  place  qualified 
and  trained  female  observers  aboard 
tuna  vessels  in  January  1987.  Two 
women  successfully  completed  trips 
collecting  the  data  necessary  for  the 
porpoise  program.  After  these  two 
placements,  preliminary  injunctions, 
issued  by  the  United  States  District 
Court  in  San  Diego,  enjoined  NMFS  from 


placing  other  female  observers.  During 
the  placement  meetings,  in  letters,  over 
the  telephone,  and  in  the  lawsuits  filed 
in  court,  vessel  owners,  captains,  and 
crew  members  raised  the  following 
objections  to  carrying  female  observers 
to  sea. 

1.  Objection:  Due  to  the  shared 
sleeping  and  toilet  accommodations  on 
board  the  fishing  vessels,  the  presence 
of  a  woman  would  be  an  unreasonable 
invasion  of  the  all-maie  crew's  privacy. 

Response:  NMFS  asserts  that  the 
experience  to  date  supports  its  view 
that,  with  reasonable  accommodation,  a 
female  observer  would  not  invade  the 
personal  privacy  of  crew  members,  but 
would,  in  fact,  integrate  info  the 
tunaboat  routine.  This  experience 
consists  of  two  tuna  vessel  trips  which 
carried  NMFS  female  observers,  as  well 
as  many  observer  trips  aboard  foreign 
flag  fishing  vessels  conducting 
operations  within  the  U.S.  Elxclusive 
Economic  Zone. 

2.  Objection:  The  protection  and 
indemnity  (P&I)  insurance  would  not 
cover  the  additional  risk  of  having  a 
woman  on  the  fishing  trip. 

Response:  NMFS  already  reimbursM 
vessel  owners  for  any  additional 
insurance  premiums  necessary  for  P&I 
insurance  covering  the  observers.  Any 
risks  not  covered  by  P&I  insurance,  such 
as  intentional  torts,  cannot  properly  be 
used  as  a  basis  to  discriminate  against 
female  observers. 

3.  Objection:  The  presence  of  a 
woman  on  a  long  fishing  trip  would  be 
disruptive  to  the  discipline  of  the  crew 
and  would  cause  friction  between  crew 
members. 

Response:  Experience  to  dale  shows 
that  female  observers  are  not  disruptive. 
Furthermore,  potenUally  negative 
attitudes  on  the  part  of  male  crewmen, 
male  captains,  and  male  owners  cannot 
properly  be  used  as  a  basis  for 
discrimination. 

4.  Objection:  The  presence  of  a 
women  on  the  vessel  would  disrupt  the 
social  order  of  the  fishermen's  families 
at  home. 

Response:  This  assertion  is 
speculative  and,  if  accepted  as  a 
concept  to  justify  discrimination,  might 
bar  women  and  individuals  of  other 
groups  from  many  jobs  they  hold 
throughout  society. 

5.  Objection:  Ship's  officers  would  be 
required  to  relinquish  the  room  they 
earned  as  a  privilege  of  their  office  to  a 
female  observer  and  this  degrading  of 
the  officers  would  adversely  affect 
discipline  on  the  vessel. 

Response:  The  vessel  owner  or  the 
captain  has  the  option  to  assign  an 
officer's  cabin  to  the  observer  and  berth 
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the  officer  elsewhere,  but  this  is  not 
required  by  the  Government  and  is  only 
one  of  the  options  open  to  the  owner. 
Sharing  a  one-  or  divided  two-person 
cabin  would  be  acceptable  as  would  the 
modiHcation  of  another  area  of  the 
vessel  to  provide  sleeping 
accommodations  for  the  observer.  The 
assertion  that  displacing  an  officer  from 
his  normally  assigned  cabin  would 
jeopardize  discipline  on  the  vessel  has 
not  been  substantiated  by  the 
experience  of  the  one  vessel  on  which  a 
female  observer  was  given  the 
navigator's  cabin  for  the  duration  of  the 
trip. 

6.  Objection:  The  presence  of  a  female 
observer  would  alter  the  crews'  practice 
of  showering  and  changing  clothes  on 
the  deck  after  the  day's  fishing  or  would 
invade  the  crew  members'  privacy  if 
they  continue  this  practice. 

Response:  Observers  in  the  past  have 
uniformly  stated  that  crew  members 
have  always  been  either  fully  or 
partially  clothed  while  on  deck  and  that 
they  never  saw  crew  members  taking 
showers  on  the  open  deck.  If  this 
practice  does  occur  on  some  vessels,  it 
is  clearly  not  a  common  practice  and 
could  be  modified. 

7.  Objection:  The  presence  of  a  female 
observer  cannot  help  but  unduly 
interfere  with  commercial  fishing 
operations. 

Response:  The  mere  presence  of  a 
woman  aboard  the  vessel  on  an 
extended  trip  with  an  all-male  crew  has 
been  addressed  in  response  to  Objection 
3.  Regarding  the  research  and 
observation  duties  of  a  female  observer, 
the  conduct  of  these  duties  will  not 
differ  from  that  of  a  male  observer.  All 
observers  are  required  by  regulation  (50 
CFR  218.24(f)(2))  to  carry  out  their  duties 
in  such  a  manner  as  to  minimize 
interference  with  commercial  fishing 
operations.  The  two  vessels  that  have 
carried  female  observers  to  date  did  not 
report  any  interference  with  their 
operations. 

Description  of  the  Vessels  in  the  Fleet, 
Including  General  Information  on  the 
Living  Accommodations 

There  are  currently  36  active  U.S.  flag 
tuna  seiners  that  hold  certificates  of 
inclusion  under  the  American  Tunaboat 
Association  General  Permit,  issued 
under  the  Marine  Mammal  Protection 
Act,  that  allow  fishing  for  tuna 
associated  with  porpoise  in  the  eastern 
Pacific  Ocean.  According  to  the  Federal 
marine  mammal  regulations  at  50  CFR 
216.24(f),  all  vessels  that  hold 
certificates  of  inclusion  are  required  to 
accept  observers  when  assigned  by  the 
Southwest  Regional  Director.  NMFS. 


The  vessels  vary  in  size,  age,  and  in 
configuration  of  the  living 
accommodations.  The  smallest 
certificated  vessel  has  a  carrying 
capacity  of  about  500  tons  and  the 
largest  vessels  have  capacities  of 
between  1200  and  1400  tons.  Crew  size 
also  varies,  ranging  from  15  to  23 
officers  and  crew. 

Crew  bunks  are  commonly  arranged 
in  four-person  cabins,  although  some 
vessels  have  two-,  six-  or  eight-person 
cabins.  Typically,  each  bunk  is  equipped 
with  a  reading  light  and  curtains,  which 
can  be  pulled  for  privacy.  Crew 
members  sleep  and  dress  in  the  cabin  to 
which  they  are  assigned.  Shower  and 
toilet  facilities  may  be  available  to  each 
crew  cabin  or  may  be  shared  by  two  or 
more  cabins,  depending  on  the  vessel 
layout. 

The  captain  has  his  own  cabin,  which 
usually  includes  a  private  front  room, 
bedroom,  and  bathroom  with  a  shower 
and  toUet.  Navigators  and  chief 
engineers  usually  also  have  a  one 
person  sleeping  room  with  separate 
shower  and  toilet  facilities,  though  the 
shower  and  toilet  facilities  may  be 
shared  with  other  cabins.  Some  vessels 
have  several  semi-private  cabins,  many 
of  which  are  equipped  with  private 
showers  and  toilets. 

Living  Arrangements  Afforded 
Observers  in  the  Fast 

Most  of  the  vessels  provide  standard 
crew  accommodations  for  the  assigned 
observer.  That  accommodation  is  a  bunk 
in  a  two-,  four-,  six-,  or  eight-bunk  cabin. 
A  few  vessels  have  not  provided  regular 
crew  accommodations,  but  have 
assigned  the  observer  to  sleep  on  the 
floor  of  a  shared  one  bunk  cabin  or  in 
the  ship's  card  room  on  a  padded  bed  or 
"futon"  that  folds  up  into  a  chair  during 
the  day.  Among  the  more  than  950  trips 
made  by  observers,  a  few  observers 
have  slept  on  a  futon  on  the  floor  of  a 
multiple  bunk  cabin,  but  this 
arrangement  provides  the  observer  with 
no  privacy  and  crowds  the  crew's  cabin. 
At  least  one  male  observer  has  had 
private  use  of  an  owner's  stateroom 
with  a  living  room,  bedroom  and  private 
bathroom. 

Two  female  observers  made  trips 
aboard  tuna  vessels  early  in  1987.  Both 
observers  were  successful  in  completing 
all  their  data  collection  duties  and 
neither  reported  any  difficulties  with  the 
ship's  crew  of  officers.  One  of  the 
women  shared  a  cabin  and  adjacent 
toilet  and  shower  with  the  navigator, 
sleeping  on  a  futon  on  the  floor,  which 
was  the  same  arrangement  that  had 
been  made  for  male  observers  in  the 
past  on  that  vessel.  The  manager  of  the 
vessel  carrying  the  other  female 


observer  chose  to  move  the  vessel's 
navigator  out  of  his  cabin,  which 
included  a  private  toilet  and  shower. 
That  cabin  was  designated  as  private 
and  for  exclusive  use  of  the  observer  for 
the  duration  of  the  voyage. 

Proposed  Requiremens  for  Living 
Accommodations  for  GovemmenI 
Observers  Aboard  U.S.  Flag  Tuna 
Vessels 

In  order  to  ensure  that  Government 
observers  aboard  U.S.  flag  tuna  vessels 
are  provided  suitable  living 
accommodations  that  will  not  hinder 
them  in  their  performance  of  official 
duties  nor  unduly  disrupt  vessel 
operations,  NMFS  proposes  to  amend  50 
CFR  216.24(f)  to  set  minimum  standards 
for  such  accommodations.  The  proposed 
amendment  would  require  that  all 
observers  be  provided  sleeping,  toilet 
and  eating  accommodations  at  least 
equivalent  to  a  full  crew  member.  A 
mattress  or  futon  on  the  floor  or  a  cot 
would  not  be  acceptable  replacement 
for  a  regular  bunk.  Meals  and  other 
galley  privileges  must  be  the  same  for 
the  observer  as  for  other  crew  members. 

NMFS  believes  that  it  is  not 
unreasonable  to  require  standard  crew 
member  accommodations  for  observers 
because  the  program  has  been  requiring 
that  these  vessels  carry  observers  on  a 
sample  of  their  Ashing  trips  since  1976. 
Further,  the  schedule  for  placing 
observers  is  announced  well  in  advance 
of  the  actual  trip  and,  under  the  current 
schedule,  a  vessel  owner  can  predict 
that  an  observer  will  be  placed  on  each 
alternate  trip  of  his  vessel.  Finally, 
NMFS  reimburses  the  vessel  owner  for 
the  costs  of  providing  the  observer  with 
living  accommodations  and  food  during 
the  trip.  For  these  reasons,  the  vessel 
owner  is  expected  to  plan  for  adequate 
space  and  provisions  for  the  assigned 
observer. 

For  female  observers,  additional 
adjustments  to  toilet,  shower,  and 
sleeping  accommodations  would  be 
required  under  the  proposed  regulation. 
Female  observers  on  a  vessel  with  an 
all-male  crew  must  be  provided  a  bunk 
either  in  a  single-person  cabin  or  in  a 
two-person  cabin  shared  with  a  licensed 
officer  of  the  vessel  if  reasonable 
privacy  can  be  ensured  by  installing  a 
curtain  or  other  temporary  room  divider. 
If  the  cabin  assigned  to  the  female 
observer  does  not  have  attached  toilet 
and  shower  facilities  that  can  be 
provided  for  the  exclusive  use  of  the 
observer,  then  a  schedule  for  time- 
sharing common  facilities  must  be 
established  before  the  placement 
meeting  and  approved  by  NMFS  and 
must  be  adhered  to  during  the  entire 
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trip.  In  the  event  there  are  one  or  more 
female  crew  members,  the  female 
observer  may  be  provided  a  bunk  in  a 
cabin  shared  solely  with  female  crew 
members,  and  provided  toilet  facilities 
shared  solely  with  these  female  crew 
members. 

The  proposed  amendment  to  the 
regulations  also  provides  vessel  owners 
with  an  all-male  crew  a  procedure  for 
seeking  an  exemption  from  carrying 
female  observers,  under  explicit  criteria. 
Under  the  proposal,  the  Southwest 
Regional  Director  of  NMFS  may  grant  an 
exemption  from  the  requirement  to  carry 
female  observers  if  the  vessel  owner 
demonstrated  the  following: 

1.  The  vessel  will  have  an  all-male 
crew;  and 

2.  The  vessel  has  fewer  than  two 
private  (single-person)  and  semi-private 
(two-person)  cabins  in  total,  excluding 
the  captain's  cabins;  and 

3.  A  curtain  or  other  temporary  room 
divider  cannot  be  installed  in  any  of  the 
private  or  semi-private  cabins 
(excluding  the  captain's  cabin)  to 
provide  reasonable  privacy;  and 

4.  There  are  no  other  areas  (excluding 
the  captain's  cabin)  that  can  be 
converted  to  a  sleeping  room  without 
either  signiflcant  expense  or  significant 
sacrifice  to  the  crew's  quarters.  A  vessel 
with  two  or  more  private  or  semi-private 
cabins,  in  addition  to  the  captain's 
cabin,  cannot  qualify  for  an  exemption 
and  must  carry  an  assigned  observer 
regardless  of  gender.  The  exemption 
criteria  do  provide  that  the  vessel 
certiflcate  of  inclusion  holder  can 
qualify  for  the  exemption  without  having 
to  provide  the  captain's  cabin  for  the 
observer. 

Application  for  an  exemption  must  be 
made  by  the  vessel  certificate  of 
inclusion  holder  (or  the  owner  in  the 
case  of  a  new  applicant  for  a  vessel 
certificate  of  inclusion)  in  writing  to  the 
Southwest  Regional  Director  when 
applying  for  the  vessel  certificate  of 
inclusion.  An  accurate  diagram  of  the 
vessel's  living  area,  and  other  areas 
possibly  suitable  for  sleeping,  is 
required  to  be  provided.  Additional 
documents,  such  as  conversion  cost 
estimates,  and  an  inspection  of  the 
vessel  may  be  required  to  substantiate 
that  the  vessel  does  meet  the  criteria  for 
granting  an  exemption.  An  exemption, 
once  granted,  is  valid  for  the  calendar 
year  which  coincide  with  the  period  that 
the  certificate  of  inclusion  is  valid. 
Exemptions  must  be  renewed  annually 
to  remain  valid.  The  vessel  certificate  of 
inclusion  holder  is  responsible  for 
reporting  to  the  Regional  Director  any 
modifications  to  the  vessel  which  may 
affect  the  continued  eligibility  for  an 
exemption.  Upon  reasonable  notice, 
NMFS  may  inspect  a  vessel  holding  an 
exemption  to  determine  whether  the 


critieria  for  an  exemption  are  still 
satisfied.  The  Regional  Director  will 
revoke  an  exemption  if  the  exemption 
criteria  are  no  longer  met. 

Alternative  Accommodatioii 
Requirements  Considered  But  Not 
Proposed 

Before  arriving  at  the  proposed 
requirements  for  accommodating 
observers.  NMFS  considered  several 
other  options  which  are  discussed 
below. 

1.  Continue  the  current  policy  of 
requiring  no  special  arrangements  for 
female  observers  beyond  those  for 
males.  This  policy  has  left  to  the  vessel 
owner  and  captain  the  full  range  of 
options  for  adapting  their  vessel  and 
crew  to  the  presence  of  male  or  female 
observers.  The  Government  has 
suggested,  but  not  required,  some  minor 
adjustments  to  shipboard  life  that  would 
avoid  conflict  that  might  arise  from 
having  a  female  observer  aboard  a 
vessel  with  an  all  male  crew.  Two 
women  were  placed  as  observers  under 
this  policy.  One  was  given  a  private 
cabin  with  toilet  and  shower  facilities 
that  was  customarily  assigned  to  the 
navigator.  The  navigator  shared  a  cabin 
with  another  crew  member.  The  other 
female  observer  slept  on  a  futon  in  the 
navigator's  cabin  and  shared  the 
adjacent  toilet  and  shower  facilities 
with  the  navigator.  Neither  trip  resulted 
in  any  problematic  incidents  and  the 
observers  successfully  performed  their 
data  collection  duties.  NMFS  is  not 
proposing  to  estabUsh  this  current  policy 
in  the  regulations  because  it  leaves  too 
much  uncertainly  among  vessel  owners 
and  operators  regarding  the  agency's 
expectations  for  accommodating 
observers  on  the  vessels.  The  current 
policy  also  does  not  provide  a  structured 
procedure  or  explicit  criteria  for 
obtaining  an  exemption  from  taki.ng  a 
female  observer. 

2.  Require  that  the  female  observer 
must  be  provided  a  private  cabin  or  a 
two-person  cabin  shared  only  by 
another  woman.  The  question  has  been 
raised  whether  it  is  appropriate  to 
require  female  observers  to  share 
sleeping  accommodations  with  male 
crew  members  as  a  condition  of 
employment  and  vice  versa.  This 
alternative  rule  would  provide  the 
observer  and  crew  with  the  greatest 
privacy.  Such  a  requirement  would 
afford  female  observers  equivalent 
living  accommodations  to  male 
observers  because  neither  would  be 
expected  to  share  sleeping  or 
toilet/shower  areas  with  the  opposite 
sex.  The  privacy  of  crew  members 
would  likewise  be  preserved  as  much  as 
possible.  Under  this  approach,  at  least 
one  officer  of  the  vessel  would  be 
displaced  from  the  cabin,  which  is 


customarily  assigned  to  that  office.  All 
vessels  in  the  fleet  have  separate  cabins 
for  the  captain.  It  was  not  considered 
that  the  captain  be  required  to  surrender 
his  cabin  to  an  observer.  Many  vessels 
also  have  one-  or  two-person  cabins  for 
the  navigator  and  chief  engineer.  Under 
this  option,  these  cabins  would  be 
subject  to  being  assigned  to  a  female 
observer.  A  few  vessels  have  a  cabin 
reserved  for  the  vessel  owner  and  these 
cabins  could  be  assigned  to  a  female 
observer  when  the  owner  does  not 
accompany  the  vessel.  This  policy  would 
reduce  the  available  sleeping  spaces  on 
some  vessels. 

3.  Require  only  vessels  with 
unassigned  private  cabins  to  carry 
female  observers.  This  alternative 
would  reduce  the  number  of  vessels  to 
one  or  two  that  would  be  required  to 
accept  female  observers.  Essentially 
only  those  vessels  that  have  an  owner's 
cabin  would  be  considered.  If  two 
vessels  were  so  equipped  and  made  an 
average  of  four  trips  per  year,  we  would 
expect  to  place  observers  on  half  of  the 
trips  which  would  be  four  observed 
trips.  Even  if  these  vessels  were 
required  to  carry  female  observers 
exclusively,  that  would  provide  jobs  for 
only  about  two  women  in  the  program  at 
a  time.  Fiulher,  the  sampling  plan  for 
estimating  porpoise  mortality  calls  for 
observers  to  be  cycled  through  the  fleet 
and  not  returned  to  the  same  vessel  if 
possible  to  avoid  bias  in  our  estimate. 

4.  Require  that  the  vessel  construct  a 
new  private  sleeping  area  for  the 
observer  if  space  does  not  exist 
ciurently  on  the  vessel  which  can  be 
modified  at  a  reasonable  cost  for  use  by 
the  observer.  This  alternative  has  been 
researched  by  inquiring  of  a  local 
marine  surveyor  what  the  approximate 
cost  of  a  secure  seaworthy  cabin 
addition  to  an  existing  vessel  would  be. 
The  estimated  significant  expense  of 
adopting  this  option  dissuaded  NMFS 
from  requiring  construction  of  new 
space. 

Classification:  NMFS  has  prepared  an 
environmental  assessment  (EA)  as  a 
part  of  developing  this  proposed  rule 
and  initially  determined  that  there  will 
be  no  significant  impact  on  the 
environment  as  a  result  of  this  rule.  A 
copy  of  the  EA  is  available  upon  request 
(see  ADDRESS). 

The  Under  Secretary  of  NOAA  has 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
The  present  action  will  not  have  a 
cumulative  effect  on  the  economy  of 
$100  million  or  more,  nor  will  it  result  in 
a  major  increase  in  costs  to  consumers. 
industries,  government  agencies,  or 
geographical  regions.  No  significant 
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adverw  effects  on  competilion, 
emptoyment  nivestinents,  productivity. 
inRov«tkm,  or  competitiveness  of  U.S.- 
bHsed  enterprises  are  anticipated. 

The  General  Counsel  of  the 
Department  of  Commerce  certiried  to 
the  Chief  Cormsel  for  Advocacy  of  the 
SmaD  Business  Administration  that  this 
prc^MJsed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  ounber  of  small  businesses. 
There  are  cnrrently  36  tuna  purse  seine 
vessels  tliat  wovld  be  subject  to  this  rule 
aod  the  kK^vidual  bosiness's  cost  to 
comply  with  the  proposed  requirements 
would  be  mkiimal.  For  the  most  part,  the 
cost  would  involve  placement  of  a 
temporal^  room  divider  or,  at  most,  the 
instaHatUHi  of  ooe  additional  bunk  on 
soiae  vessels.  Therelore.  a  re^ilatory 
flexibility  analysis  was  not  prepared. 

Tfan  nde  oontaios  a  coUet^ion  of 
informatem  requirement  sabfert  to  the 
Pm^erwatk  Redoctkn  Act  (PRA). 
fafannalsoo  will  be  required  to  be 
subnMted  by  vessel  certificate  of 
incluaiOH  kdders  who  choose  to  apply 
for  an  exemption  that  would  allow  them 
to  carry  onhy  male  observers.  The 
infonnation  collection  re<jairements  in 
this  rrie  bave  been  submitted  for  review 
to  ftie  Office  of  Management  and  Budget 
under  section  3S0«(h)  of  the  PRA. 

Public  reporting  burden  for  this 
coDectioD  of  infonnation  is  estimated  to 
average  2  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searchiitg  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  National  Marine  Fisheries  Service 
(F/PRl),  Washingtoa  DC  20235:  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC  20503. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficieat  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Older  12612. 

This  rule  does  not  directly  affect  the 
coastal  zone  of  any  state  with  an 
approved  coastal  aone  management 
program. 

List  of  Subjects  In  58  CFR  Part  216 

Administrative  practice  and 
procedore,  imports,  Marine  mammals. 
I^natties,  Reporting  and  recordkeeping 
requirements.  Transportation. 


Date:  A«g«at  18.  VMi. 
Jainei  W.  Dienuan. 
Assistant  Aifniiitistnitur  for  Fisheries, 
National  Marine  Kaimries  Service. 

For  the  reBMnc  act  out  ia  the 
preamble,  NOAA  propoaes  to  amend  50 
CFR  Part  216  as  follows: 

PART  216-{  AMENDED] 

1.  The  atrihanty  citation  for  SO  CFR 
Part  216  oontinnss  to  read  as  follows; 

Authority:  16  US.C.  1361-1407. 

2.  Section  21^04  is  amended  by 
adding  new  pan^aphs  (fK^l  *od  (f)(7) 
to  read  as  follows: 

§216.24    Talking  and  rriatMl  acts  tnddental 
to  I 


(f)  •  •  • 

(6)tiJ  ^  observers  must  be  provided 
sleeping,  toilet,  shower,  and  eating 
accommodationB  at  least  equal  to  that 
provided  to  a  full  crew  member.  A 
mattress  or  futon  on  the  floor  or  a  cot  is 
not  acceptable  in  place  of  a  regular 
bunk.  Meals  and  other  galley  privileges 
must  be  Ae  same  for  the  observer  as  for 
other  crew  members. 

pi)  Female  observers  on  a  vessel  with 
an  all-male  crew  must  be 
accommodated  either  in  a  single-person 
cabin  or,  if  reasonable  privacy  can  be 
ensured,  by  inslaUirtg  a  curtain  or  other 
temporary  divideT  in  a  two-person  cabin 
shared  with  a  licensed  officer  of  the 
vessel.  If  the  cabin  assigned  to  a  female 
observer  does  not  have  its  own  toilet 
and  shower  facilities  that  can  be 
provided  for  the  exclusive  use  of  the 
observer.  Aen  a  schedule  for  time- 
sharing common  facilities  must  be 
establi^ed  before  the  placement 
meeting  and  approved  by  NMFS  and 
must  be  followed  during  the  entire  trip. 

(iii)  In  the  event  there  are  one  or  more 
female  crew  nrembere,  the  female 
observer  may  be  provided  a  bunk  in  a 
cabin  shared  solely  with  female  crew 
members,  and  provided  toilet  and 
shower  faciHties  shared  solely  with 
these  female  crew  members. 

(7)(i)  A  vessel  certificate  of  inclusion 
holder  (or  vessel  owner  in  the  case  of  a 
new  application)  may  seek  an 
exemption  from  carrying  a  female 
observer  on  a  vessel  by  applying  to  the 
Southwest  Regional  Director  when 
api^ng  For  the  vessel  certificate  of 
inclusion  for  in  1988  within  30  days  of 
the  effecti\"e  date  of  these  regulations) 
and  estabtrshing  the  following"- 

(A)  The  vessel  will  have  an  all-male 
crew;  and 

(B)  The  vessel  has  fewer  than  two 
private  (one-person)  and  »emi-private 
(two-person)  catiins  in  total  (excluding 
the  captain's  cabin):  and 


(C)  A  temporary  divider  such  as  a 
curtain  caniiot  be  installed  in  the  private 
or  simi-private  cabin  (excluding  the 
captain's  cabin)  to  provide  reasonable 
privacy:  and 

(D)  There  are  no  other  areas 
(excluding  the  captain's  cabin)  that  can 
be  converted  lo  a  sleeping  room  without 
either  signiftcant  expense  or  significant 
sacrifice  to  the  crew's  quarters. 

(ii)  The  exemption  criteria  can  be  met 
without  having  to  provide  the  captain's 
cabin  for  the  rfiserver. 

(iii)  The  appfication  for  an  exemption 
must  also  include  an  accurate  diagram 
of  the  vessel's  living  areas,  and  other 
areas  possib^  suitable  for  sleeping. 
Additional  documentation  to  support  the 
application  may  alao  be  required,  as 
may  an  inspection  of  the  vessel. 

(iv)  The  exei^ption,  once  granted,  is 
valid  for  the  same  calendar  year  as  the 
vessel  certiBcate  of  inclusion,  and  the 
exemption  mast  be  renewed  annually  to 
remain  valid. 

(v)  The  vessel  certificate  of  inclusion 
holder  is  responsibie  for  reporting  to  the 
Regional  Director  any  dumges  aboard 
the  vessel  within  15  days  of  the  change 
which  nnght  affect  the  continued 
eiigibitity  for  an  exenption.  The 
Re^onal  Director  will  re\'oke  an 
exemption  if  the  criteria  far  an 
exemption  are  no  longer  met, 
*        •        •        *        * 

[FR  Doc.  88-18N3  Fi^ed  ft-16-88;  3:16  pm] 
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S0CFRPar1S72 
[Docket  No.  80745-81451 
Groundfish  of  Nw  Gutf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Ser\'ice  (NMFSi,  NOAA,  Commerce. 
ACTION:  I¥opo9ed  rule. 

SUMUARY:  The  Secretary  of  Commerce 
(Secretary)  has  determined  that  the 
definition  for  directed  fishing  in  the 
regulations  at  $  672.2  is  inapprnpriate  to 
the  sablefish  hook-and-line  fishery  in 
the  Gulf  of  Alaska.  The  Secretary 
proposes,  therefore,  to  amend  this 
definition  to  define  such  fishing  more 
accurately.  Three  other  regulatory 
changes  are  proposed,  which  remove 
unnecessary  material  and  also  improve 
regulatory  irapletaentation.  The  intent  of 
this  rule  is  to  clarify  the  regulations. 
DATE:  Conunents  are  invited  until 
September  la  1988. 
ADDME8S:  Send  comments  to  James  W. 
Brooks,  Acting  Director,  Alaska  Region. 
National  Marine  Fisheries  Servit:e,  P.O. 
Box  ZIBBB,  Jwnenu.  AK  99902.  Copies  of 


Federal  Register  /  Vol.  53.  No.  161  /  Friday.  August  19.  1988  /  Proposed  Rules 31729 


the  environmental  assessment/ 
regulatory  impact  review  (EA/RIR)  may 
be  obtained  from  the  same  address. 

FOR  FURTHER  mFORMATION  CONTACT. 

Ronald  ].  Berg  (Fishery  Biologist  NMFS). 

907-58&-723a 

SUPPLEMENTARY  INPORMATION: 

Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  exclusive  economic  zone 
(EEZ)  of  the  Gulf  of  Alaska  are  managed 
under  the  Fishery  management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP). 
The  FMP  was  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act]  and  is  implemented  by 
regidations  for  die  foreign  fishery  at  50 
CFR  Part  611,  Subpart  A  and  S  611.92. 
and  for  the  U.S.  fishery  at  50  CFR  Part 
672. 

This  rule  proposes  the  following  four 
changes  to  regulations  that  implement 
the  FMP:  (1)  The  definition  of  directed 
fishing  for  sablefish  with  hook-and-line 
gear  would  be  amended  to  reduce  the 
percentage  criterion  for  directed  fishing 
from  20  percent  to  4  percent;  (2) 
definitions  of  the  Central  Southeast 
Outside  and  Southeast  Inside  Districts 
would  be  deleted;  (3)  the  reference  to 
the  component  of  domestic  annual 
processing  (DAP)  that  is  designated  as 
domestic  non-processed  (DNP)  fish  in 
the  processor  and  purchaser  reporting 
requirements  would  be  eliminated,  and 
(4)  a  starting  time  of  12:00  noon  would 
be  established  for  the  sablefish  hook- 
and-line  fishery.  Reasons  for  the 
changes  are  as  follows: 

1.  The  definition  of  directed  hook-and- 
line  sablefish  fishing  would  reduce  the 
percentage  criterion  for  directed  fishing 
from  20  percent  to  4  percent. 

One  of  the  groundfish  species 
managed  under  the  FMP  is  sablefish. 
which  is  important  to  U.S.  fishermen. 
The  aiuiual  harvest  quota,  or  total 
allowable  catch  (TAG),  for  this  species 
is  further  allocated  among  fishermen 
using  trawl,  pot,  and  hook-and-line  gear. 
Most  of  the  sablefish  TAC  is  allocated 
to  fishermen  using  hook-and-line  gear. 
Sablefish  are  also  caught  incidentally  in 
other  target  fisheries. 

Incidental  catches  are  commonly 
referred  to  as  bycatches.  As  with  other 
groundfish  species,  bycatches  of 
sablefish  up  to  20  percent  of  the  total 
amount  of  groundfish  catch  have  been 
allowed  during  times  when  the  directed 
fishery  was  closed  as  long  as  the 
definition  of  directed  fishing  §  672.2  was 
not  violated.  Directed  fishing  is  defined 
as  fishing  that  is  intended  or  can  be 
reasonably  expected  to  result  in  the 


catching,  taking,  or  harvesting  of 
quantities  of  any  groundfish  that  amount 
to  20  percent  or  more  of  the  catch,  take, 
or  harvest,  or  to  20  percent  or  more  of 
the  total  amoimt  of  fish  or  fish  products 
on  board  at  any  time.  However,  NMFS 
has  found  that  the  actual  bycatch  rate  of 
sablefish  in  other  groundfish  fisheries  is 
less  than  4  percent  and  that  the 
definition  of  directed  fishing  should  be 
amended  to  reflect  actual  fishing 
practices.  As  a  result  of  a 
recommendation  made  by  the  Council  at 
its  January  20-22. 1968,  meeting,  the 
Secretary  published  an  emergency  rule 
(53  FR  7938,  March  11, 1988)  and  later 
extended  it  through  September  5, 1988  at 
53  FR  21649,  (June  9, 1988)  that  redefined 
directed  fishing  with  respect  to  sablefish 
in  the  hook-and-line  fishery.  The 
emergency  rule  defined  directed  fishing 
for  sablefish  caught  with  hook-and-line 
gear  as  the  harvest  of  quantities  of 
sablefish  that  amounted  to  4  percent, 
rather  than  20  percent,  of  the  total 
groundfish  harvest.  The  Council  made 
the  recommendation  because  allowance 
of  up  to  20  percent  bycatch  of  high- 
valued  sablefish  could  encourage 
fishermen  to  target  on  sablefish  in  other 
hook-and-line  fisheries  during  periods 
when  the  directed  sablefish  fishery  is 
closed.  Covert  targeting  is  inconsistent 
with  the  Council's  intention  for  the 
management  of  sablefish.  Full 
explanation  underiying  the  Council's 
recommendation  and  the  Secretary's 
action  is  provided  in  the  preamble  to  the 
emergency  rule. 

When  the  Council  made  its 
recommendation,  it  reflected  on  whether 
it  had  intended  that  sablefish  should  be 
retained  as  bycatch  by  hook-and-line 
gear  prior  to  a  directed  fishing  season 
when  it  adopted  the  April  1  starting  date 
for  this  fishery  and  when  it  made 
assignments  of  sablefish  to  gear  types  in 
Amendment  14  to  the  FMP  (see  50  FR 
43193,  October  24, 1985).  Although  the 
Council  determined  that  it  had  not 
specifically  addressed  whether  sablefish 
should  be  retained  as  bycatch  at  all  in 
other  hook-and-line  fisheries,  it  did 
affirm,  after  receiving  recommendations 
from  NMFS.  that  a  bycatch  between  1 
and  5  percent  was  realistic,  and  that  it 
did  not  intend  that  the  bycatch  should 
be  as  high  as  was  permissible  prior  to 
the  emergency  rule. 

At  that  time,  the  Council  also 
requested  the  Secretary  to  replace  the 
emergency  rule  with  a  regulatory 
amendment  to  remedy  this  problem  in 
future  seasons.  At  its  April  13-15, 1988, 
meeting,  the  Council  reviewed  the  draft 
regulatory  amendment  that  NMFS  had 
prepared,  adopted  the  NMFS 
recommendation  that  4  percent  criterion 
be  used  to  define  fishing  for  sabelfibh  in 


the  hook-and-Une  fishery,  and  voted  to 
recommend  that  the  Secretary 
implement  the  regulatory  amendment. 

"The  Secretarj',  in  reviewing  this 
problem,  has  determined  that  the 
original  definition  for  directed  fishing  in 
the  regulations  should  be  amended  as 
requested.  He  therefore  proposes  to 
amend  §  672.2  to  redefine  directed 
fishing  for  sablefish  with  hook-and-line 
gear. 

To  take  no  action  would  undermine 
NMFS's  intended  management  of  the 
hook-and-line  sablefish  fishery,  as 
authorized  under  §  672.24(3)(i).  Under 
this  paragraph,  NMFS  intends  to  limit 
the  directed  hook-and-line  sablefish 
harvest  to  an  amount  that  would  leave 
an  appropriate  amount  as  bycatch  to 
support  other  hook-and-line  fisheries 
when  the  directed  sablefish  season  in 
each  of  the  management  areas  of  the 
Gulf  of  Alaska  is  closed.  If  fishermen 
are  allowed  to  continue  to  har\'est  up  to 
20  percent  of  sablefish  as  a  bycatch 
when  the  directed  fishing  season  is 
closed,  it  is  unlikely  that  sufficient 
bycatch  amounts  would  last  for  the 
remainder  of  the  year.  Then,  under 
§  672.24(3)(ii).  any  additional  amounts  of 
sablefish  would  have  to  be  treated  as  a 
prohibited  species  and  discarded  at  sea 
for  the  remainder  of  the  year.  Such 
treatment  is  a  waste  of  a  valuable 
resource,  which  otherwise  could  be 
landed  in  a  future  year's  fishery,  to  the 
benefit  of  the  industry. 

A  more  realistic  bycatch  rate  was 
determined  by  NMFS  following  a  review 
of  1987  domestic  fishing  data.  Actual 
catches  (see  Table  1  in  the  EA/RIR) 
with  hook-and-line  gear  of  sablefish. 
Pacific  cod,  and  various  rockfish  species 
were  examined  for  the  period  prior  to 
April  1,  when  the  directed  sablefish 
fishery  opened,  and  after  September  30. 
after  sablefish  from  the  September  21-23 
opening  in  the  Southeast  Outside/East 
Yakutat  District  (SE/EYK)  had  been 
landed.  These  periods  were  selected  to 
exclude  landings  from  the  directed 
sablefish  fishing  seasons.  The  overall 
sablefish  bycatch  rate  was  less  than  1 
percent  in  all  cases  except  for  an  overall 
rate  of  14.2  percent  in  the  SE/EYK 
di.strict  after  September  30.  NMFS  finds 
that  the  true  bycatch  rates  are  small, 
usually  less  than  1  percent,  and 
contends  that  the  high  rate  of  14.2 
percent  was  the  result  of  covert 
targeting  on  sablefish. 

Since  fishermen  will  have  opportunity 
to  harvest  sablefish  during  the  open 
sablefish  season,  their  potential 
earnings  will  not  be  adversely  affected. 
Even  though  a  bycatch  percentage  less 
than  1  percent  could  probably  be 
justified  empirically,  the  Secretary 


31730 


Federol  Regiater  /  Vol.  53.  No.  161  /  Friday.  August  19.  1988  /  Proposed  Rules 


proposes  4  percent  to  accommodate 
those  occasions  when  a  Tisherman  might 
inadvertently  catch  a  few  more  sablefish 
as  a  true  bycatch,  and  allow  retention 
rather  than  waste  such  a  minor  catch; 
this  accommodation  is  in  the  public 
interest  and  is  still  in  keeping  with 
Council  objectives. 

2.  The  deHnitions  of  the  Central 
Southeast  Outside  and  Southeast  Inside 
Districts  would  be  deleted. 

Definitions  at  §  672.2  for  the  Central 
Southeast  Outside  District  (CSEO)  and 
the  Southeast  Inside  District  exist  but 
serve  no  purpose.  Alaska  uses  three 
divisions  of  the  Southeast  Outside 
District,  of  which  the  CSEO  district  is 
one,  for  purposes  of  managing  demersal 
shelf  rockfish  as  provided  for  by  the 
FMP.  Its  present  inclusion  is  not  needed 
for  Federal  management.  Since  the 
Southeast  Inside  District  lies  entirely 
within  the  waters  of  the  State  of  Alaska, 
its  deflnition  is  not  needed  in  Federal 
regulations  at  §  672.2. 

3.  Reference  to  the  component  of 
domestic  annual  processing  (DAP)  that 
is  referred  to  as  domestic  non-processed 
(DNP)  fish  in  the  processor  and 
purchaser  reporting  requirements  would 
be  eliminated. 

The  FMP  had  included  bait  as  a 
component  of  DAP,  referred  to  as 
"domestic  non-processed"  or  DNP. 
Amendment  11  (48  FR  43044,  September 
21, 1983)  to  the  FMP  deleted  this 
component,  combining  its  numerical 
equivalents  with  DAP,  because  DNP 
served  no  worthwhile  purpose. 
Reference  to  this  component  still 
appears  at  §  672.5(b)(3)(v),  which 
pertains  to  information  requested  of 
processors  and  purchasers  of  fish.  This 
rule  proposes  to  eliminate  the  references 
to  DNP  in  that  section.  This  is  a 
technical  amendment. 

4.  A  starting  time  of  12:00  noon  would 
be  established  for  the  sablefish  hook- 
and-line  fishery. 

The  current  starting  time  for  the  hook- 
and-line  sablefish  fishery  is  0001  hours, 
i.e.,  one  minute  after  midnight.  A 
nighttime  starting  time  imposes 
unacceptable  problems  for  fishermen. 
Aggregations  of  boats  working  in  close 
proximity  to  each  other  in  the  dark 
create  gear  confiicts  and  unsafe  working 
conditions.  Also,  a  few  fishermen  may 
elect  to  fish  early  under  cover  of 
darkness  prior  to  the  official  starting 
time,  and  thus  take  an  unfair  advantage 
over  those  fishermen  who  obey  the 
regulations.  The  Secretary,  therefore, 
proposes  to  set  12:00  noon  local  time  as 
the  official  starting  time,  thereby 
preventing  the  above  problems. 


Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA.  has  determined  that 
this  rule  is  necessary  for  the 
conservation  and  management  of  the 
sablefish  fishery  in  the  Gulf  of  Alaska 
and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  Alaska  Region,  NMFS.  prepared 
an  EA  for  this  rule  and  the  Assistant 
Administrator  for  Fisheries  concluded 
that  no  significant  MRM  impact  on  the 
environment  will  occur  as  a  result  of 
this  rule.  You  may  obtain  a  copy  (see 

ADDRESS). 

The  Under  Secretary  for  NOAA 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  requiring  a  regulatory 
impact  analysis  imder  Executive  Order 
12291.  This  determination  is  based  on 
the  socioeconomic  impacts  discussed  in 
the  EA/RIR. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Recent  scientific  research  indicates  that 
a  4  percent  sablefish  bycatch  rate  would 
better  conform  to  actual  fishing 
experience  than  the  existing  20  percent 
rate,  and  would  not,  therefore, 
significantly  affect  industry  operations 
or  catch  rates  for  those  who  targeted 
sablefish,  only  when  directed  fishing 
was  authorized.  The  adjustment  would 
help  assure  that  a  maximum  amount  of 
fish  is  available  for  directed  fishing  on 
other  species.  All  other  management 
actions  proposed  are  housekeeping  in 
nature  and  would  have  no  effect  on 
fishing  operations  or  costs  to  industry. 

This  rule  does  not  contain  a  collection 
information  requirement  subject  to  the 
Paperwork  Reduction  act. 

NOAA  has  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  Alaska. 
This  determination  has  been  submitted 
for  review  by  the  responsible  State 
agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries. 


Dated  August  16, 1968. 
James  W.  Brannan, 

Assistant  Administrator  For  Fistieries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  Part  672  is  proposed  to  be 
amended  as  follows: 

PART  672-GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  Part  672 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  S  672.2,  in  the  introductory  text  of 
the  definition  for  MRM  Regulatory 
District,  the  word  "four"  is  revised  to 
read  "the  three',  paragraphs  (1)  and  (2) 
are  removed,  and  paragraphs  (3),  (4). 
and  (5)  are  redesignated  (1),  (2),  and  (3). 
respectively;  also  in  S  672.2.  the 
definition  for  Directed  fishing  is  revised 
to  read  as  follows: 

§672.2    Definitions. 

***** 

Directed  fishing  means  (1)  with 
respect  to  any  species,  stock,  or  other 
aggregation  of  fish,  other  than  sablefish 
caught  with  hook-and-line  gear,  fishing 
that  is  intended  or  can  reasonably  be 
expected  to  result  in  the  catching, 
taking,  or  harvesting  of  quantities  of 
such  fish  that  amount  to  20  percent  or 
more  of  the  catch,  take,  or  harvest,  or  20 
percent  or  more  of  the  total  amount  of 
fish,  or  fish  products  on  board  at  any 
time.  It  will  be  a  rebuttable  presumption 
that,  when  any  species,  stock,  or  other 
aggregation  of  fish  comprises  20  percent, 
or  more  of  the  catch,  take,  or  harvest,  or 
20  percent  or  more  of  the  total  amount  of 
fish  or  fish  products  on  board  at  any 
time,  such  fishing  was  directed  to  fishing 
for  such  fish;  or 

(2)  With  respect  to  sablefish  caught 
with  hook-and-line  gear,  fishing  that  is 
intended  or  can  reasonably  be  expected 
to  result  in  the  catching,  taking,  or 
harvesting  of  quantities  of  sablefish  that 
amount  to  4  percent  or  more  of  the 
catch,  take,  or  harvest,  or  4  percent  or 
more  of  the  total  amount  of  groundfish 
or  groundfish  products  on  board  at  any 
time.  It  will  be  a  rebuttable  presumption 
that,  when  sablefish  comprises  4 
percent,  or  more  of  the  catch,  take,  or 
harvest,  or  4  percent  or  more  of  the  total 
amount  of  fish  or  fish  products  on  board 
dt  any  time,  such  fishing  was  directed  to 
fishing  for  sablefish. 


§  672.5  [Amended] 

3.  In  §  672.5(b)(3)(v),  the  words  "and 
domestic  non-processed  fish  (DNP)"  are 
removed. 


4.  Section  672.23  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  672.23    Seasons. 


(b)  Directed  fishing  for  sableHsh  in  the 
regulatory  areas  and  districts  of  the  Gulf 
of  Alaska  is  authorized  for  hook-and- 
line  gear  from  12:00  noon  Alaska  local 
time  on  April  1  through  December  31 
and  for  pot  gear  from  MRM  April  1, 
through  December  31,  subject  to  other 
provisions  of  this  part. 

(FR  Doc.  88-18809  Filed  8-16-68;  12.47  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Proposed  Determinations  With  Regard 
to  the  1989  Program  for  Extra  Long 
Staple  Cotton  Program 

agency:  Commodity  Credit  Corporation, 

USDA. 

action:  Notice  of  proposed 

determinations. 

summary:  The  Secretary  of  Agriculture 
proposes  to  make  the  following 
determinations  with  respect  to  the  1989 
crop  of  extra  long  staple  (ELS)  cotton: 
(a)  Whether  an  acreage  reduction 
program  should  be  implemented  and,  if 
so,  the  percentage  reduction  under  such 
acreage  reduction  program  and  (b)  other 
related  determinations.  These 
determinations  are  to  be  made  in 
accordance  with  the  Agricultural  Act  of 
1949.  as  amended,  (the  "1949  Act"). 
DATE:  Comments  must  be  received  on  or 
before  September  19, 1988,  in  order  to  be 
assured  of  consideration. 
ADDRESS:  Director,  Commodity  Analysis 
Division.  USDA-ASCS,  Rm.  3741  South 
Building.  P.O.  Box  2415,  Washington.  DC 
20013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  V.  Cunningham,  Leader,  Fibers 
Group,  Commodity  Analysis  Division, 
USDA-ASCS.  Room  3758  South 
Building,  P.O.  Box  2415,  Washington,  DC 
20013  or  call  (202)  447-7954.  The 
Preliminary  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  these  proposed 
determinations  is  available  on  request 
from  the  aforementioned  individual. 
SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  designated  as  "non  major" 
since  the  proposed  provisions  are  not 
likely  to  result  in:  (1)  An  annual  effect 


on  the  economy  of  $100  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  titles  and  numbers  of  the  Federal 
assistance  programs  to  which  this  notice 
applies  are:  Title — Cotton  Production 
Stabilization,  Number  10.052  and  Title- 
Commodity  Loans  and  Purchases, 
Number  10.051,  as  found  in  the  Catalog 
of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Commodity  Credit  Corporation  ("CCC") 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this 
notice. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

It  is  necessary  that  the  determinations 
for  the  1989  crop  of  ELS  cotton  be  made 
in  sufficient  time  to  permit  ELS  cotton 
producers  to  make  plans  for  the 
production  of  their  crop.  Therefore, 
comments  with  respect  to  the  following 
proposed  determinations  must  be 
received  by  September  19, 1988,  in  order 
to  allow  the  Secretary  an  adequate 
period  to  consider  the  comments  before 
making  the  program  decisions. 

Proposed  Determinations 

a.  Acreage  Reduction  Program. 
Section  103(h)(8)(A)  of  the  1949  Act 
provides  that,  with  respect  to  the  1989 
crop  of  ELS  cotton,  if  the  Secretary 
determines  that  the  total  supply  of  ELS 
cotton,  in  the  absence  of  an  acreage 
reduction  program  (ARP),  will  be 
excessive,  taking  into  account  the  need 
for  an  adequate  carryover  to  maintain 
reasonable  and  stable  prices  and  to 
meet  a  national  emergency,  the 
Secretary  may  provide  for  an  ARP.  Such 
reduction  shall  be  achieved  by  applying 
a  uniform  percentage  reduction  of  the 
acreage  base  for  each  ELS-cotton- 


producing  farm.  Producers  who 
knowingly  produce  ELS  cotton  in  excess 
of  the  permitted  ELS  cotton  acreage 
shall  be  ineligible  for  ELS  cotton  loans 
and  payments  with  respect  to  that  farm. 
The  acreage  base  for  any  farm  for  the 
purpose  of  determining  any  reduction 
required  to  be  made  for  any  year  as  the 
result  of  an  ARP  shall  be  the  average 
acreage  planted  on  the  farm  to  ELS 
cotton  for  harvest  in  the  three  crop  years 
immediately  preceding  the  year  prior  to 
the  year  for  which  the  determination  is 
made.  For  the  purpose  of  determining 
the  acreage  base,  the  acreage  planted  to 
ELS  cotton  for  harvest  shall  include  any 
acreage  which  producers  were 
prevented  from  planting  to  ELS  cotton  or 
other  nonconserving  crops  in  lieu  of  ELS 
cotton  because  of  drought,  flood,  or 
other  natural  disaster  or  other  condition 
beyond  the  control  of  the  producers.  The 
Secretary  may  make  adjustments  to 
reflect  eitablished  crop-rotation 
practices  and  to  reflect  such  other 
factors  as  the  Secretary  determines 
necessary  to  establish  a  fair  and 
equitable  base.  A  number  of  acres  on 
the  farm  determined  by  dividing  (a)  the 
product  obtained  by  multiplying  the 
number  of  acres  required  to  be 
withdrawn  from  the  production  of  ELS 
cotton  times  the  number  of  acres 
actually  planted  to  ELS  cotton,  by  (b) 
the  number  of  acres  authorized  to  be 
planted  to  ELS  cotton  in  accordance 
with  the  acreage  reduction  established 
by  the  Secretary,  shall  be  devoted  to 
approved  conservation  uses  in 
accordance  with  regulations  issued  by 
the  Secretary.  If  an  ARP  is  in  effect  for 
the  1989  crop  of  ELS  cotton,  the  national 
program  acreage,  program  allocation 
factor,  and  voluntary  reduction 
provisions  of  section  103(h)  of  the  1949 
Act  will  not  be  applicable  to  such  crop. 
The  individual  farm  program  acreage 
shall  be  the  acreage  planted  on  the  farm 
to  ELS  cotton  for  harvest  within  the 
permitted  ELS  cotton  acreage 
established  for  the  farm  under  the  ARP. 
The  need  for  an  ARP  for  the  1989  crop 
of  ELS  cotton  will  depend  upon  the 
projected  level  of  ending  stocks  for  the 
1988-89  marketing  year  and  the  likely 
demand  for  ELS  cotton  in  1989-90. 
Estimates  as  of  July  1988  indicate  that 
production  may  slightly  exceed 
utilization  in  1988-89.  resulting  in  ending 
stocks  of  an  estimated  60.000  bales. 
Demand  for  the  1989-90  season  is 
projected  to  increase  primarily  due  to  a 
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strong  export  market  and  producers' 
response  to  prices.  As  of  ]uly  1988,  the 
production  increase  is  projected  to 
outweigh  the  increase  in  use;  therefore, 
some  reduction  in  production  may  be 
needed  to  keep  stocks  from  increasing 
above  the  desirable  level  of  65,000  bales. 
Options  under  consideration  at  this  time 
include  a  5-percent  ARP  and  a  10- 
percent  ARP.  However,  future 
developments  in  weather  conditions, 
market  trends  and  projections  of  supply 
and  use  could  affect  the  suitability  of 
various  production  adjustment 
programs.  Options  considered  at  the 
final  determination  stage  may  vary 
depending  upon  conditions  in  existence 
and  information  available  at  that  time. 

Interested  persons  are  encouraged  to 
comment  on  whether  an  ARP  should  be 
implemented  for  the  1989  crop  of  ELS 
cotton,  and,  if  so,  the  appropriate 
percentage  level  of  such  reduction. 

b.  Other  Related  Provisions.  A 
number  of  other  determinations  must  be 
made  in  order  to  carry  out  the  ELS 
cotton  loan  program  such  as:  (1] 
Commodity  eligibility;  (2)  micronaire 
discounts;  (3)  loan  levels  for  the 
individual  qualities  of  1989-crop  ELS 
cotton;  and  (4)  such  other  provisions  as 
may  be  necessary  to  carry  out  the 
program. 

Consideration  will  be  given  to  any 
data,  views  and  recommendations  that 
may  be  received  relating  to  the  above 
Items. 

Authority:  Sec.  103(h)  of  the  Agricultural 
Act  of  1949,  as  amended,  97  Stat,  494  [7  U.S.C. 
1444(h)). 

Signed  at  Washington,  DC  on  August  9. 
1988. 

Milton  Hertz, 

Executive  Vice  President.  Commodity  Credit 
Corporation. 
(FR  Doc.  88-18788  Filed  8-18-88;  8:45  am| 

BILLING  CODE  3410-05-M 


Forest  Service 

Proposed  Extension,  Rio  Verde  Drive; 
Tonto  National  Forest,  Maricopa 
County,  AZ;  Environmental  Impact 
Statement  Cancellation  Notice 

Maricopa  County  Highway 
Department  Officials  have  withdrawn 
their  proposal  to  study  highway  access 
routes  across  National  Forest  Lands 
linking  the  Phoenix  Metropolitan  Area 
with  Arizona  State  Highway  87. 

The  Notice  of  Intent,  published  in  the 
Federal  Register  on  February  5, 1987,  is 
hereby  rescinded  (45  FR  54386). 

For  further  information  contact: 
Berwyn  L  Brown,  Environmental 
Coordinator.  Tonto  National  Forest,  P.O. 


Box  5348,  Phoenix,  Arizona  85010: 
telephone  602-255-5200. 
Dated:  August  10, 1988. 

lames  L.  Kimball. 

Forest  Supervisor. 

Dated:  August  10. 1988. 

(FR  Doc.  88-18815  Filed  8-18-88;  8:45  am] 

BILUNG  CODE  3410-11-M 

Supplement  to  Draft  Environmental 
Impact  Statement  for  Land  and 
Resource  Management  Plan  of  tite 
Wallowa-Whitman  National  Forest  of 
Pacific  Nortiiwest  Region 

agency:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare 
supplement  to  draft  environmental 
impact  statements  for  Wallowa- 
Whitman  National  Forest. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Department  of 
Agriculture,  Forest  Service,  will  prepare 
a  supplement  to  the  draft  environmental 
impact  statement  (EIS)  on  Land  and 
Resource  Management  Plan  for 
Wallowa-Whitman  National  Forest  in 
Pacific  Northwest  (Oregon  and 
Washington).  The  purpose  of  the 
supplement  is  to  present  for  public 
review  and  comment  additional 
information  that  was  not  included  in  the 
draft  EISs  and  proposed  plan.  The 
agency  invites  written  comments  on  the 
scope  of  this  supplemental  analysis.  In 
addition,  the  agency  gives  notice  of  this 
analysis  that  will  occur  so  that 
interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  and  comments  about  these 
supplements  should  be  directed  to  Tom 
Nygren,  Director  of  Planning,  P.O.  Box 
3623,  Portland,  OR  97208;  Phone  (503) 
221-2387. 
SUPPLEMENTARY  INFORMATION:  The 

supplement  to  the  draft  EIS  for  the 
Wallowa-Whitman  National  Forest  is 
expected  to  be  published  in  September 
1988.  The  information  to  be  presented  in 
a  supplement  includes  a  "No  Change 
Alternative"  and  the  background  and 
analysis  of  management  requirements 
used  in  developing  the  alternatives.  Also 
included  will  be  information  on  the 
Upper  Grande  Rhonde  and  Beaver 
Creek  Roadless  Areas.  The  information 
was  developed  because  of  needs 
identified  since  the  draft  EISs  were 
published  and  in  response  to  decisions 
regarding  two  administrative  appeals  by 
the  Northwest  Forest  Resource  Council. 
(1)  Filed  on  May  19, 1986  centered  on 
direction  by  the  Regional  Forester  to 


require  inclusion  of  management 
requirements  for  protection  and 
management  of  natural  resources  such 
as  wildlife  habitat,  in  the  No  Action 
Alternative  for  each  forest  plan.  (2)  Filed 
on  September  18. 1986  centered  on 
direction  from  Regional  Forester  to 
incorporate  management  requirements 
into  forest  plan  alternatives. 

Dated;  August  8. 1988. 

lames  F.  Ton«nce, 

Regional  Forester. 

(FR  Doc.  88-18816  Filed  8-18-88;  8:45  amj 

BILUNG  CODE  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Delaware  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Delaware  Advisory 
Committee  to  the  Commission  will 
convene  at  1:00  p.m.  and  adjourn  at  3:15 
p.m.  on  September  15, 1988,  in 
Conference  Room  A  of  the  Carvel  State 
Office  Building,  820  North  French  Street, 
Wilmington,  Delaware.  The  purpose  of 
the  meeting  is  to  orient  the  new 
members  of  the  Committee,  enable  the 
Committee  to  discuss  and  act  upon  the 
draft  of  a  summary  report.  Legal 
Assistance  Available  to  Minority 
Prisoners,  hear  a  Committee  member 
discuss  the  status  of  special  education, 
and  decide  upon  a  project  for  its  next 
activity. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Henry  A. . 
Heiman  (302/658-1800)  or  John  I. 
Brinkley.  Director  of  the  Eastern 
Regional  Division  at  (202/523-5264:  TDD 
202/376-8117.)  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter  should  contact  the  Eastern 
Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  August  15. 1988. 
Susan  |.  Prado. 
Acting  Staff  Director 
|FR  Doc.  88-18817  Filed  8-18-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Members  of  ttie  Bureau  of  the  Census 
Performance  Review  Board 

The  following  individuals  will  serve 
as  meint>ers  of  the  Bureau  of  the  Census 
Performance  Review  Board: 

(1)  Bryant  Benton 

(2)  William  P.  Butz 

(3)  Charles  D.  Jones 

(4)  C.L  Kincannon 

(5)  Roland  H.  Moore 

(6)  Charles  A.  Waite 

(7)  Katherine  K.  Wallman 

Date:  August  15. 1988 
John  G.  Keaoe, 

Director.  Bureau  of  the  Census. 

[FR  Doc.  88-18831  Filed  8-18-88:  8:45  am] 

BILUNG  COOe  35n-9T-m 


National  Oceanic  and  Atmospheric 
Administration 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY*.  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  Limited  Entry  Ad  Hoc 
Committee  will  convene  a  public 
meeting  on  September  1, 1988,  at  10  a.m.. 
at  the  National  Marine  Fisheries 
Service,  Northwest  Region  Conference 
Room.  7600  Sand  Point  Way,  NE.. 
Seattle.  WA.  to  review  its  report  to  the 
Pacific  Council.  The  report  will  present 
options  to  unsettled  Committee  issues, 
and  will  respond  to  the  Pacific  Council's 
advisory  entities'  comments. 

For  further  information  contact 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metrol  Center,  2000  SW.  First  Avenue. 
Suite  420,  Portland,  OR  97201;  telephone: 
(503)  221-6352. 

Date:  August  15, 1988. 
Richard  H.  Schaefw, 

Director.  Office  of  Fisheries.  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  88-18881  Filed  B-18-88;  8:45  am) 

BILUNG  COOE  3510-22-U 


National  Telecommunications  and 
Information  Administration 

Senior  Executive  Service: 
Performance  Review  Board; 
Membership 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 


National  Telecommunications  and 
Information  Administration  Senior 
Executive  Service  (SES)  Perfonnance 
Appraisal  System: 

Dennis  R.  Connors 
Larry  Eads 
David  Farber 
William  D.  Gamble 
Harold  G.  Kimball 
Robert  ].  Mayher 
Richard  D.  Parlow 
Charles  M.  Rush 
Roger  K.  Saiaman 
Neal  B.  Seitz 
William  F.  Utlaut 
Edward  A.  McCaw, 

Executive  Secretary.  National 
Telecommunications  and  Information 
Administration,  Performance  Review  Board. 
[FR  Doc.  88-18784  Filed  B-18-«8;  8:45  am) 

BILUNQ  COOE  SSKMO-K 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANOICAPf>ED 

Procurement  List  1988;  Additions 

agency:  Coi  mittee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Addi  Jons  to  Procurement  List. 

summary:  This  action  adds  to 
Procurement  List  1988  commodities  to  be 
produced  and  services  to  be  provided  by 
worlcshopa  for  the  blind  or  other 
severely  handicapped. 

EFFECTIVE  DATE:  September  19, 1988. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5.  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

E.R.  Alley,  Jr.,  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On  June 
10,  June  17,  June  24,  and  July  1. 1988,  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (53  FR  21885.  22688, 
23782.  24992)  of  proposed  additions  to 
Procurement  List  1988,  December  10, 
1987  (52  FR  46926). 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  conmiodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 


a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  conunodities  and  services  listed. 

c.  The  actions  wiD  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  Procurement  List  1988: 

Commodities 

Filter,  Air  Conditioning 

4130-00-870-8796 

4130-00-720-4143 

413(M)l>-542-4482 

413(MX>-75&-0978 

4130-00-541-3220 

4130-00-203-3318 

4130-00-959-4734 

4135-0O-«51-1208 

(GSA  Regions  1.  2.  3.  W.  &  7.  8.  9,  and 

10) 
4130-00-274-7800 
4130-00-249-0966 
4130-00-756-1840 
413CW)O-a03-3321 
(GSA  Region  1  only) 
Cover,  Generator  Set 
6115-00-960-2703 
6115-00-045-7545 

Services 

Janitorial/Custodial,  National  Institute 
for  Occupational  Safety  and  Heahh, 
Robert  A.  Taft  Laboratories,  4678 
Columbia  Parkway,  Cincinnati,  Ohio 

Janitorial/Custodial,  U.S.  Courthouse 
and  Customhouse,  1716  Spielbusch 
Avenue.  Toledo,  Ohio. 

E.R.  Alley.  )r.. 

Acting  Executive  Director. 

[FR  Doc.  88-18851  Filed  8-18-88:  8:45  am) 

BILUNG  COOE  U20-33-W 


Procurement  List  1988;  Proposed 
Additions  and  Deletion 

agency:  Committee  for  Purschase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Proposed  Additions  to  and 

Deletion  from  Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  and  delete  from 
Procurement  List  1988  commodities  to  be 
produced  and  services  to  be  provided  by 
workshops  for  the  blind  and  other 
severely  handicapped. 

Comments  Must  Be  Received  on  or 
Before:  September  19, 1988. 
ADDRESS:  Committee  for  Purschase  from 
the  Blind  and  Other  Severely 
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Handicapped,  Crystal  Square  5,  Suite 
IICT.  1755  Jeff'crson  Davia  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  niRTMER  INFORMATION  CONTACT: 
E.R.  Alley.  Jr..  (703]  557-1145. 

SUPHAIHITARY  mFORMATION:  This 
notice  it  pi^b^ied  paranant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  parpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  in^jact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  vriU  be  required  to 
procure  the  commodities  and  services 
listed  below  from  worksbopt  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1988.  December  0. 1967 
(52  FR  46926). 

Commodities 

Frame,  Picture,  Walnut 
7105-01-282-0630 
7105-01-282-0631 
7105-01-282-0632 
7105-01-282-0633 
Cloth.  Lint  Free 

7930-00-NSH-0003  (w/o  Lanyard) 
7930-00-NSH-ti0O4  (w/  Lanyard) 
Requirements  for  Charleston  Naval 

Supply  Center,  Charleston.  Sooth 

Carolina  only) 
Case,  Map  and  photograph;  8460-00- 

368-4281 

Services 

fanitorial/Custodial  U.S.  Coorthouse, 

300  Ala  Moana  Boulevard.  Honolulu. 

Hawaii 
Mailing  Service,  Department  of  the 

Treasury,  Bureau  of  Public  Debt, 

Parkersborg.  West  Virginia 
Mailroom  Service,  Defense  Logistics 

Agency— DCASR.  496  Summer  Street, 

Boston,  Massachusetts 

Deletion 

It  is  proposed  to  delete  the  following 
service  from  Procurement  List  1988, 
December  10. 1987  (52  FR  46926); 
lanitorial/Custodial.  Officer's  Open 
Mess.  Building  542  and  NCO  Open 
Mess,  Building  956,  Robins  Air  Force 
Base,  Georgia. 
E.R.  Alkj,  ]r. 
Acting  Executive  Director. 
(FR  Doc  86-18852  Filed  8-18-88:  8:45  am] 

BILLING  CODE  SS20-33-M 


DEPARTMENT  OF  DEFENSE 

National  Guard  Bureau;  AvatW>iiity  of 
an  Eiwiionmimt  Impttct  Statement 
(EIS) 

AGENCY:  National  Guard  Bureau,  DOD/ 
Idaho  Miiitary  Division,  Idaho  National 
Guard. 

ACTION:  Notice  of  availability  of  an 
environmental  impact  statement; 
proposed  mission  expansion/multiple 
construction  at  Orchard  Training  Area. 
Idaho. 

Background 

Orchard  Army  National  Guard 
Training  Area  is  located  on  public 
domain  land  mider  the  control  of  the 
Bureaa  of  Land  Management  (BLM).  It  is 
a  federally  fiHided,  state  operated 
installation  under  a  Memorandum  of 
Understantfing  between  the  Governor  of 
Idaho  and  the  Boise  District  BLM. 
Pursoant  to  sectioB  102(2)(c)  of  the 
National  Envinnmental  Pishcy  Act  of 
1969.  the  National  Guard  Boreau  and  the 
Idaho  Military  Division  have,  acting  as 
co-lead  ageacies,  prepared  a  Final 
Environmental  Impact  Statement  (EIS) 
on  the  propoaed  master  pieui 
construction  and  misaion  expansion  at 
Orchard  Training  Area.  Idaho.  On 
December  11. 1966,  a  Notice  of  Intent  to 
prepare  an  Environmental  Impact 
Statement  was  published  in  the  Federal 
Register.  A  scoping  meeting  (in 
accordance  with  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  ParU  1500-1508))  was  conducted  on 
January  7, 1987.  at  Gowen  Field.  Idaho, 
to  identify  significant  issues  related  to 
the  proposed  master  plan  construction/ 
mission  expansion  at  Orchard  Training 
Area.  A  Draft  EIS  was  prepared  and  a 
Notice  of  Availability  was  published  in 
the  Federal  Regfoter  on  March  4. 1988. 
Public  comments  were  received  between 
March  4. 1988  and  May  23, 1988.  The 
public  hearing  was  held  on  March  22, 
1988  at  Gowen  Field,  Idaho.  Comments 
and  responses  are  included  in  the  Fmal 
EIS. 

Action 

The  proposed  action  includes 
renovation  and  rehabilitation  of  existing 
facilities,  construction  of  new  facilities, 
range  improvements,  development  of 
new  ranges,  and  associated  maneuver 
areas,  and  a  potential  for  increased 
training  site  utilization.  The  Final  EIS 
addresses  direct  and  indirect 
environmental  impacts,  both  beneficial 
and  detrimental.  Environmental  impacts 
addressed  include  those  affecting  air 
quality,  n«ise.  physical  setting,  natural 
resources,  land  use.  waste  disposal, 
water  resources,  cuhural  resources,  and 
social  and  economic  resources. 


In  addition  to  the  proposed  actions, 
three  alternatives  were  considered  in 
the  Final  EIS: 

(a)  No  Action  (Status  Quo). 

(b)  Modification/Alteration  of 
Proposed  Action. 

(c)  Conduct  actions  at  another 
location. 

Document  Availability 

The  identification  of  preferred 
alternatives  in  the  Final  Eovirotmiental 
Impact  Statement  does  not  constitate  a 
final  decision.  The  Final  EIS  and  any 
comments  received  will  be  used  by  the 
Army  National  Guard  to  prepare  a 
Record  of  Decision.  Copies  oi  the  Final 
EIS  may  be  obtained  from:  COL  Richard 
Brown,  The  Adjutant  General's  Office, 
Idaho  Military'  Division.  P.O.  Box  45, 
Boise.  Idaho  83707-4507.  or  (208)  386- 
5286. 

Lewis  D.  Walkef. 

Deputy  for  Environment  Safety,  and 
Occupational  Health.  OASA  (l&L). 

[FR  Doc.  86-18790  Filed  8-16-88;  8:45  am] 
nLLmacooe  sna-os^n 


Office  of  the  Secretary 

DisaembMtion  o(  UndaaeMed 
InfonioHon  CencefniiiQ  Pliyaical 
Protection  of  Special  Nuclear  Material 

ACTION:  Notice. 

summary:  Section  1123  of  Pub.  L  100- 
180  amended  Chapter  3  of  Title  10, 
United  States  Code  by  inserting  a  new 
Section  entitled,  'Thysical  protection  of 
special  nuclear  material:  limitation  on 
dissemination  of  unclassified 
information."  This  new  authority  affects 
the  Department's  Freedom  of 
Information  Act  Program  as  it  is  a 
statute  within  the  meaning  of  5  U.S.C. 
552(b)(3). 

In  accordance  with  the  foregoing 
authority,  the  Deputy  Secretary  of 
Defense  hereby  prohibits  the 
unauthorized  dissemination  of 
unclassified  information  pertaining  to 
security  measures,  including  security 
plans,  procedures,  and  equipment  for  the 
physical  protection  of  special  nuclear 
material.  This  prohibition  shall  be 
applied  by  Department  of  Defense 
personnel  to  prohibit  the  dissemination 
of  any  such  infonnation  only  if  and  to 
the  extent  that  it  is  determined  that  the 
unauthorized  dissemination  of  such 
information  could  reasonably  be 
expected  to  have  a  significant  adverse 
effect  on  the  health  and  safety  of  the 
pubhc  or  the  common  defense  and 
security  by  significantly  increasing  the 
likelihood  of:  Illegal  production  of 
nuclear  weapons;  or  theft,  diversion,  or 
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sabotage  of  special  nuclear  materials, 
equipment,  or  facilities. 

In  making  a  determination  in 
accordance  with  the  foregoing,  DoD 
personnel  may  consider  what  the 
likelihood  of  an  illegal  production,  theft 
diversion,  or  sabotage  would  be  if  the 
information  proposed  to  be  prohibited 
&om  dissemination  were  at  no  time 
available  for  dissemination. 

DoD  personnel  shall  exercise  the 
foregoing  authority  to  prohibit  the 
dissemination  of  any  information 
described:  To  apply  the  minimum 
restrictions  needed  to  protect  the  health 
and  safety  of  the  pubhc  or  the  common 
defense  and  security;  and  upon 
determination  that  the  unauthorized 
dissemination  of  such  information  could 
reasonably  be  expected  to  result  in  a 
significant  adverse  e^ect  on  the  health 
and  safety  of  the  public  or  the  common 
defense  and  seciuity  by  significantly 
increasing  the  likelihood  of  illegal 
production  of  nuclear  weapons  or  theft, 
diversion,  or  sabotage  of  nuclear 
materials,  equipment,  or  facilities. 

DoD  employees  shall  not  utilize  this 
authority  to  withhold  information  from 
the  appropriate  committees  of  Congress. 

The  Assistant  Secretary  of  Defense 
(Public  Affairs),  shall  prepare,  or  cause 
to  be  prepared,  on  a  quarterly  basis,  a 
report  to  be  made  available  upon  the 
request  of  any  interested  person, 
detailing  the  application  during  that 
period  of  this  order  or  subsequent 
regulation.  In  particular,  this  report 
shall:  (1)  Identify  any  information 
protected  from  disclosure  pursuant  to 
this  order  or  subsequent  regulation;  and 
(2)  specifically  state  the  justification  for 
determining  that  unauthorized 
dissemination  of  the  information 
protected  from  disclosure  under  this 
order  of  subsequent  regulation  could 
reasonable  be  expected  to  have  a 
significant  adverse  effect  on  the  health 
and  safety  of  the  public  or  the  common 
defense  and  seciu-ity  by  significantly 
increasing  the  likelihood  of  illegal 
production  of  nuclear  weapons  or  the 
theft,  diversion,  or  sabotage  of  special 
nuclear  materials,  equipment,  or 
facilities,  as  specified  above,  and  (3) 
provide  justification  that  this  order  or 
subsequent  regulation  has  been  applied 
so  as  to  protect  from  disclosure  only  the 
minimum  amount  of  information 
necessary  to  protect  the  health  and 
safety  of  the  public  or  the  common 
defense  and  security. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  D.  Whitman,  Office  of  the  Deputy 
Under  Secretary  of  Defense  (Policy), 


telephone  (202)  695-2289  or  autovon 

225-2686. 

fJnda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Dated:  August  15, 1988. 
[FR  Doc  88-18813  Filed  8-18-88;  8:45  am] 
MIXMOCODE  MW-OVII 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
action:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Director,  Information 
Technology  Services,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  19, 1988. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collecton  requests  should  be 
addressed  to  Margaret  B.  Webster, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington.  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT! 
Margaret  B.  Webster  (202)  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Technology 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 


e.g.,  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  August  15, 1988. 
Caries  U.  Ric8, 

Director  for  Information  Technology  Services. 

Office  of  Education  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  Teacher  Status  Information  for 
the  Teacher  Follow-up  Survey. 

Affected  Public:  State  or  local 
governments;  businesses  or  for-profit; 
non-profit  institutions;  small  businesses 
or  organizations. 

Frequency:  On  occasion. 
Reporting  Burden: 

Responses:  11.459 

Burden  Hours:  2,865 
Recordkeeping: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  The  Teacher  Follow-up 
Survey  is  a  follow-up  to  the  Schools  and 
Staffing  Survey,  to  be  conducted  one 
year  after  the  base  year  survey.  The 
sample  consists  of  a  subset  of  teachers 
that  were  in  the  Schools  and  Staffing 
Survey.  This  survey  will  be  used  to 
obtain  teacher  status  information. 

[FR  Doc.  88-18823  Filed  8-18-88:  8:45  am) 

BtLLINQ  CODE  4000-01-M 


[CFDA  No.:  84.003Z] 

Notice  Inviting  Applications  for  New 
Awards  Under  the  Bilingual  Education 
Training  Development  and 
Improvement  Program  for  Fiscal  Year 
1989 

Purpose:  Provides  awards  to 
institutions  of  higher  education  to 
encourage  reform,  innovation,  and 
improvement  in  higher  education 
programs  related  to  programs  for  limited 
English  proficient  persons. 

Deadline  for  Transmittal  of 
Applications:  October  14, 1988. 

Deadline  For  Intergovernmental 
Review  Comments:  December  12, 1988. 

Applications  A  vailable:  August  29, 
1988. 

Available  Funds:  The  President's 
Budget  for  fiscal  year  1989  includes 
approximately  $600,000  for  new  awards 
under  this  program.  The  Congress  has 
not  yet  completed  action  on  the  1969 
appropriation.  The  estimates  below 
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assume  passage  of  the  President's 
Budget. 

Estimated  Range  of  Awards:  $50,000- 
$100,000. 

Estimated  A  verage  Size  of  Awards: 
$75,000. 

Estimated  Number  of  Awards:  8. 

Project  Period:  36  months. 

Applicable  Regulations:  (a)  The 
Bilingual  Education:  Training 
Development  and  Improvement 
Regulations,  34  CFR  Part  573,  (b)  the 
Education  Department  General 
Administrative  Regulations,  34  CFR 
Parts  74,  75,  77,  78,  and  79. 

For  Applications  of  Information 
Contact:  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.  (Room  5628,  Mary  E. 
Switzer  Building],  Washington,  DC 
20202-6642.  Telephone:  (202)  732-1843. 

Program  Authority:  20  U.S.C.  3321(a)(3). 

Dated:  August  15. 1988. 

Alicia  Coro, 

Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

|FR  Doc.  88-18828  Filed  8-18-88;  8:45  am] 

BILUNG  CODE  4000-01-11 


ICFDA  No.  84.003A] 

Notice  Inviting  Applications  for  New 
Awards  Under  the  Program  of 
Transitional  Bilingual  Education  for 
Fiscal  Year  1989 

Purpose:  Provides  grants  to  local 
educational  agencies  (LEAs)  and 
institutions  of  higher  education  applying 
jointly  with  one  or  more  LEAs  to 
establish,  operate,  and  improve 
programs  of  transitional  bilingual 
education. 

Deadline  for  Transmittal  of 
Applications:  October  7, 1988. 

Deadline  for  Intergovernmental 
Review  Comments:  December  6, 1988. 

Applications  Available:  August  26, 
1988. 

A  vailable  Funds:  The  Bilingual 
Education  Act  reserves  at  least  75 
percent  of  the  Part  A  appropriation  for 
the  Transitional  Bilingual  Education. 
Developmental  Bilingual  Education. 
Academic  Excellence,  Family  English 
Literacy  and  Special  Populations 
Programs.  Assuming  enactment  of  the 
President's  1989  Budget,  the  Department 
estimates  that  at  least  $14  million  will 
be  available  for  Transitional  Bilingual 
Education  grants  and  perhaps  as  much 
as  $22  million. 

Estimated  Range  of  A  wards:  $40,000- 
$500,000. 

Estimated  Number  of  Awards:  75-120. 

Project  Period:  36  months. 


Applicable  Regulations:  (a)  The 
Program  of  Transitional  Bilingual 
Education  Regulations,  34  CFR  Parts 
500-501.  and  (b)  the  Education 
Department  General  Administrative 
Regulations,  34  CFR  Parts  74,  75,  77.  78, 
79,  and  80. 

Additional  Factors:  In  accordance 
with  34  CFR  501.32(b),  the  Secretary— in 
evaluating  applications  under  the 
published  criteria — distributes  an 
additional  15  points  among  the  factors 
listed  in  §  501.32(a)  as  follows:  (1) 
Historically  underserved  (4  points);  (2) 
relative  need  (4  points);  (3)  geographic 
distribution  (3  points);  (4)  relative 
number  and  proportion  of  children  from 
low-income  families  (4  points). 

For  Applications  or  Information 
Contact:  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.  (Room  5088,  Mary  E. 
Switzer  Building),  Washington,  DC 
20202-6641.  Telephone:  (202)  732-1843. 

Program  Authority:  20  U.S.C.  3291(a)(1). 
Dated:  August  12, 1988. 
Alicia  Com, 

Director,  Office  of  Bilingual  Education  and 

Minority  Languages  Affairs. 

(FR  Doc.  88-18829  Filed  8-18-88;  8:45  am] 

WLUNQ  CODE  4000-01-M 


[CFDA  No.  84.003R] 

Notice  Inviting  Applications  for  New 
Awards  Under  the  Bilingual  Education 
Educational  Personnel  Training 
Program  for  Fiscal  Year  1989 

Purpose:  Provides  grants  to 
institutions  of  higher  education  to  meet 
the  needs  for  additional  or  better  trained 
educational  personnel  for  programs  for 
limited  English  proficient  persons. 

Deadline  for  Transmittal  of 
Applications:  October  28, 1988. 

Deadline  for  Intergovernmental 
Review  Comments:  December  28, 1988. 

Applications  A  vailable:  August  29, 
1988. 

Available  Funds:  The  President's 
Budget  for  fiscal  year  1989  includes 
approximately  $5,000,000  for  new 
awards  under  this  program.  The 
Congress  has  not  yet  completed  action 
on  the  1989  appropriation.  The  estimates 
below  assume  passage  of  the  President's 
Budget. 

Estiated  Range  of  Awards:  $40,000- 
$210,000. 

Estimated  Average  Size  of  Awards: 
$125,000. 

Estimated  Number  of  A  wards:  40. 

Project  Period:  36  months. 

Applicable  Regulations:  (a)  The 
Bilingual  Education  Educational 
Personnel  Training  Program  Regulations 


(34  CFR  Part  561),  and  (b)  the  Education 
Department  General  Administrative 
Regulations.  (34  CFR  Parts  74.  75.  77,  78. 
and  79). 

Additional  Factors:  In  accordance 
with  34  CFR  561.32(b),  the  Secretary— in 
evaluating  applications  under  the 
published  criteria — distributes  an 
additional  10  points  among  the  factors 
hsted  in  §  561.32(a]  as  follows:  (1)  Job 
placement  and  development  (4  points); 
(2)  evidence  of  prior  participant's 
success  in  serving  LEP  children  in 
projects  previously  funded  (2  points);  (3) 
evidence  of  demonstrated  capacity  and 
cost-effectiveness  (4  points). 

For  Applications  or  Information 
Contact:  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.  (Room  5628,  Mary  E. 
Switzer  Building),  Washington,  DC 
20202-6642.  Telephone:  (202)  732-1843. 

Program  Authority:  20  U.S.C.  3321(a)(1). 
Dated:  August  15, 1988. 
Alicia  Coro, 

Director,  Office  of  Bilingual  Education  and 

Minority  Languages  Affairs. 

(FR  Doc.  88-18824  Filed  8-18-88;  8:45  am] 

DIU.ING  CODE  4000-01-M 


[CFOA  No.  84.003V] 

Notice  Inviting  Applications  for  New 
Awards  Under  the  Bilingual  Education 
Short-Term  Training  Program  for 
Fiscal  Year  1989 

Purpose:  Provides  awards  to  eligible 
applicants  to  improve  the  skills  of 
educational  personnel  and  parents 
participating  in  programs  for  limited 
English  proficient  persons. 

Deadline  for  Transmittal  of 
Applications:  October  14, 1988. 

Deadline  for  Intergovernmental 
Review  Comments:  December  12, 1988. 

Applications  A  vailable:  August  29, 
1988. 

Priorities:  The  Secretary  will  give  a 
competitive  preference  in  accordance 
with  34  CFR  75.105(c)(2)(ii),  to  projects 
which  provide  training  designed  to 
improve  the  instructional  competence  of 
teachers  in  carrying  out  their 
responsibilities  in  programs  for  limited 
English  proficient  persons  as  stated  in 
34  CFR  574.10(a)  and  574.30. 

Available  Funds:  The  President's 
Budget  for  fiscal  year  1989  includes 
approximately  $1,900,000  for  new 
awards  under  this  program.  The 
Congress  has  not  yet  completed  action 
on  the  1989  appropriation.  The  estimates 
below  assume  passage  of  the  President's 
Budget. 
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Estimated  Range  of  Awards 
$150,000. 

Estimated  Average  Size  of  A  wards: 
$125,000. 

Estimated  Number  of  Awards:  15. 

Project  Period:  12  to  38  months. 

Applicable  Regulations:  (a)  The 
Bilingual  Education:  Short-Term 
Training  Program  Regulations,  34  CFR 
Part  574,  and  (b)  The  Education 
Department  General  Administrative 
Regulations,  34  CFR  Parts  74,  75,  77,  78. 
and  80. 

Additional  Factors:  In  accordance 
with  34  CFR  574.31[b),  the  Secretary— in 
evaluating  applications  under  the 
published  criteria— distributes  an 
additional  10  points  among  the  factors 
listed  in  §  574.33(a)  as  follows:  (1) 
Evidence  of  prior  participant's  success 
in  projects  previously  funded  {5  points): 
(2)  evidence  of  demonstrated  capacity 
and  cost  effectiveness  (5  points). 

For  Applications  or  Information 
Contact-  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs.  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.  (Room  5628,  Mary  E. 
Switzer  Building),  Washington,  DC 
20202-6642.  Telephone:  (202)  732-1843), 

Program  Authority:  20  U.S.C  3321(aK4). 
Dated:  August  15, 1988. 
Alicia  Coro. 

Director.  Office  of  Bilingual  Education  and 

Minority  Languages  Affairs. 

[FR  Doc.  68-18825  Rled  8-18-88;  8:45amj 

DnXINQ  CODE  400e-01-« 


[CFDA  No.  84.003L] 

Notice  Inviting  Applications  for  New 
Awards  Under  the  Bilingual  Education 
Special  Populations  Program  for  Fiscal 
Year  1989 

Purpose:  Provides  awards  to  local 
educational  agencies,  institutions  of 
higher  education  and  private  nonprofit 
organizations  to  establish,  operate,  or 
improve  preparatory  or  supplemental 
preschool,  special  education,  and  gifted 
and  talented  programs  for  limited 
English  proficient  children. 

Deadline  for  Transmittal  of 
Applications:  October  14, 1968. 

Deadline  for  Intergovernmental 
Review  Comments:  December  12, 1988. 

Applications  Available:  August  29. 
1988. 

Available  Funds:  The  President's 
Budget  for  fiscal  year  1989  includes 
approximately  $1,700,000  for  new 
awards  under  this  program.  The 
Congress  has  not  yet  completed  action 
on  the  1989  appropriation.  The  estimates 
below  assume  passage  of  the  President's 
Budget. 

Estimated  A  verage  Size  of  A  wards: 
$125,000. 


Estimated  Range  of  Awards: 
$100,000— $1 5a  000. 

Estimated  Number  of  Awards:  14. 

Project  Period-  36  months. 

Applicable  Regulations:  (1)  The 
Bilingual  Education:  Special  Populations 
Program  Regulations,  34  CFR  Part  526. 
(b)  the  Education  Department  General 
Administration  Regulations,  34  CFR 
Parts  74,  75,  77.  78,  79.  and  8a 

Additional  Factors:  In  accordance 
with  34  CFR  526.31(b).  the  Secretary— in 
evaluating  applications  under  the 
published  criteria — distributes  an 
additional  15  points  among  the  factors 
listed  in  §  525.32  as  follows:  (1) 
Historically  underserved  (4  points):  (2) 
geographic  distribution  (4  points):  (3) 
need  (4  points);  (4)  relative  number  and 
proporation  of  children  from  low-income 
families  (3  points). 

For  Applications  or  Information 
Contact:  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  S"W.  (Room  5628,  Mary  E. 
Switzer  Building),  Washington,  DC 
20202-6642.  Telephone:  (202)  732-1843. 

Program  Authority:  20  U.S.C.  3291(a)(6). 
Dated:  August  15, 1988. 
Alicia  Coro, 

Director.  Office  of  Bilingual  Education, 
Minority  Languages  Affairs. 
[FR  Doc.  88-18828  Filed  8-18-88;  8:45  am] 
BILUNO  CODE  4000-0 1-W 

[CFA  No.  84,003E] 

Notice  InvMng  Applications  for  New 
Awards  linder  ttie  Special  Atternatlve 
Instructional  Program  for  Rscal  Year 
1989 

Purpose:  Provides  grants  to  local 
educational  agencies  (LEAs)  and 
institutions  of  higher  education  applying 
jointly  with  one  or  more  LEAs  to 
establish,  operate,  and  improve  special 
alternative  instructional  programs. 

Deadline  for  Transmittal  of 
Applications:  October  7, 1988. 

Deadline  for  Intergovernmental 
Review  Comments:  December  6, 1988. 

Applications  Available:  August  26, 
1988. 

Available  Funds:  The  Bilingual 
Education  Act  permits  up  to  25  percent 
of  the  Part  A  appropriation  to  be  used 
for  Special  Alternative  Instructional 
projects.  Assuming  enactment  of  the 
President's  1989  Budget  the  maximum 
amount  available  for  new  Special 
Alternative  Instructional  grants  is 
estimated  to  be  $22,000,000.  The 
Department  estimates  that  at  least 
$14,000,000  will  be  available  for  new 
Special  Alternative  Instructional 
projects  in  1989. 

Estimated  Range  of  Awards:  S60.000- 
$90,000. 


Estimated  Average  Size  of  A  wards: 
$75,000. 

Estimated  Number  of  Awards:  180- 
190. 

Project  Period:  36  months. 

Applicable  Regulations:  (a)  The 
Special  Alternative  Instructional 
Program  Regulations,  34  CFR  Parts  500- 
501,  and  (b)  the  Education  Department 
General  Administrative  Regulations,  34 
CFR  Parts  74,  75,  77.  78,  79,  and  80. 

Additional  Factors 

In  accordance  with  34  CFR  501.32(b). 
the  Secretary — in  evaluating 
applications  under  the  published 
criteria — distributes  an  additional  15 
points  among  the  factors  listed  in 
S  501.32(a)  as  follows:  (1)  Historically 
underserved  (4  points);  (2)  Relative  need 
(4  points);  (3)  Geographic  distribution  (3 
points);  (4)  Relative  number  and 
proportion  of  children  from  low-income 
families  (4  points).  In  addition,  in 
accordance  with  34  CFR  501.33(b),  the 
Secretary  awards  5  points  on  the  factors 
listed  in  §  501.33  (a)  as  follows:  (1) 
Administrative  impracticability  of 
establishing  a  bilingual  education 
program  (3  points);  (2)  Unavailability  of 
qualified  personnel  (1  point);  (3) 
Presence  of  a  small  number  of  LEP 
students  in  the  LEA's  schools  and  the 
LEA's  inability  to  obtain  native 
language  teachers  because  of  isolation 
or  regional  location  (1  point). 

For  Applications  or  Information 
Contact:  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.  (Room  5086,  Mary  E. 
Switzer  Building),  Washington,  DC 
20202-6641.  Telephone:  (202)  732-1843. 

Program  Authority:  20  U.S.C.  3291(a)  (3) 

Dated;  August  12,  1988. 
Alicia  Coro, 

Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

[FR  Doc.  88-18867  Filed  8-18-88;  8:45  am) 

BILLING  CODE  400(H>1-« 


I  CFDA  Nos.  84.016,  84.017,  and  84.153] 

Notice  Inviting  Applications  iJnder  ttie 
International  Education  Programs  for 
Fiscal  Year  1989  New  Awards 

agency:  Department  of  Education. 
ACTION:  Combined  Notice  Inviting 
Applications  Under  the  International 
Education  Programs;  Undergraduate 
International  Studies  and  Foreign 
Language,  International  Research  and 
Studies,  and  Business  and  International 
Education  for  Fiscal  Year  1989  New 
Awards. 
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Purpose:  Applications  are  invited  for 
new  awards  for  Fiscal  Year  1989  under 
Title  VI  of  the  Higher  Education  Act  of 
1965,  as  amended,  for  the  following 
programs:  The  Undergraduate 
International  Studies  and  Foreign 
Language  Program  (84.016};  the 
International  Research  and  Studies 
Program  (84.017);  and  the  Business  and 
International  Education  Program 
(84.153). 

The  Undergraduate  International 
Studies  and  Foreign  Language  Program 
provides  grants  to  institutions  of  higher 
education,  combinations  of  those 
institutions,  and  public  and  private 
nonprofit  agencies  and  organizations, 
including  professional  and  scholarly 
associations,  to  strengthen  and  improve 
undergraduate  instruction  in 
international  studies  and  foreign 
languages  in  the  United  States. 

The  International  Research  and 
Studies  Program  provides  grants  to 
public  and  private  agencies, 
organizations,  institutions,  and 
individuals  to  conduct  research  and 
studies  to  improve  and  strengthen 
instruction  in  modem  foreign  languages, 
area  studies,  and  related  fields. 

The  Business  and  International 
Education  Program  provides  grants  to 
institutions  of  higher  education  to 


enhance  international  business 
education  programs  and  to  expand  the 
capacity  of  the  business  community  to 
engage  in  international  economic 
activities. 

Deadlines  For  Transmittal  of 
Applications:  For  the  Undergraduate 
International  Studies  and  Foreign 
Language  Program — November  4, 1988; 

For  the  Business  and  International 
Education  Program — November  9, 1988; 

For  the  International  Research  and 
Studies  Program — November  18, 1988. 

Applications  A  vailable:  September  15, 
1988. 

Eligible  Applicants:  For  the 
Undergraduate  International  Studies 
and  Foreign  Language  Program,  eligible 
applicants  are  institutions  of  higher 
education,  combinations  of  institutions 
of  higher  education,  and  public  and 
private  nonprofit  agencies  and 
organizations,  including  professional 
and  scholarly  associations. 

For  the  International  Research  and 
Studies  Program,  eligible  applicants  are 
public  and  private  agencies, 
organizations,  institutions,  and 
individuals. 

For  the  Business  and  International 
Education  Program,  eligible  applicants 
are  institutions  of  higher  education. 

International  Education  Programs 


Priorities:  The  Secretary  selects  the 
following  priorities  from  S  660.10  and 
§  660.34  of  the  regulations  governing  the 
International  Research  and  Studies 
Program  for  Fiscal  Year  1989.  The 
priorities  will  be  implemented  for  that 
program  only  in  accordance  with  the 
provisions  of  the  Education  Department 
General  Administrative  Regulations 
(EDGAR),  34  CFR  75.105(c){2)(ii). 

(1)  Research  and  studies  on  more 
effective  methods  of  instruction, 
including  competency-based  instruction, 
in  the  modem  foreign  languages  of  the 
Middle  East,  South  Asia,  Southeast 
Asia,  Eastern  Europe,  Inner  Asia,  the 
Far  East,  Africa  and  Latin  America.  (34 
CFR  660.34(a)(2)  and  34  CFR 
660.34(a)(3)). 

(2)  Research  and  studies  on  foreign 
language  proficiency  testing  with 
emphasis  on  the  languages  of  the  Middle 
East,  South  Asia,  Southeast  Asia, 
Eastern  Europe,  Inner  Asia,  the  Far  East, 
Africa  and  Latin  America.  (34  CFR 
660.34(a)(2)  and  34  CFR  660.34(a)(3)). 

(3)  The  development  of  specialized 
materials  for  providing  instruction  in  the 
languages  of  the  Middle  East,  South 
Asia,  Southeast  Asia.  Eastern  Europe, 
Inner  Asia,  the  Far  East,  Africa  and 
Latin  America.  (34  CFR  660.10(c);  34  CFR 
660.34(a)(1);  and  34  CFR  660.34(a)(2)). 


Title  and  CFDA  Number 


Undergraduate  international  and  Foreign  Language  Program  (CFDA  No.  84-016).. 

International  Research  and  Studies  Program  (CFDA  No.  84  017) 

Business  and  International  Education  Prograun  (CFDA  No.  84.153) 


Available 
furxjs 


$1,642,000 

864.248 

1.225.000 


Estimated  i  Estimated  Estimated 
range  of  j  size  of  I  number  of 
awards      >      awards  awards 


$20,000  to 
$70,000 

23,000  to 
123,000 

40,000  to 
135.000 


$48,000 
66,000 
65,000 


34 
13 
16 


Protect 
period  m 
months 


24  to  36 

12  to  36 

24 


Applicable  Regulations:  Regulations 
applicable  to  these  programs  include  the 
following: 

(a)  Undergraduate  International 
Studies  and  Foreign  Language  Program, 
34  CFR  Parts  655  and  658; 

(b)  International  Research  and  Studies 
Program,  34  CFR  Parts  655  and  660; 

(c)  Business  and  Intemational 
Education  Program.  34  CFR  Part  661;  and 

(d)  Education  Department  General 
Administrative  Regulations,  34  CFR 
Parts  74,  75,  77.  and  78. 

For  applications  or  information 
contact: 

Ralph  Hines  (Undergraduate 

Intemational  Studies  and  Foreign 


Language  Program).  Telephone  (202) 

732-3290; 
Jose  L.  Martinez  (International  Research 

and  Studies  Program),  Telephone  (202) 

732-3297; 
Susanna  C.  Easton  (Business  and 

Intemational  Education  Program), 

Telephone  (202)  732-3302,  U.S. 

Department  of  Education,  400 

Maryland  Avenue,  SW..  Room  3053. 

ROB-3,  Mail  Stop  3308,  Washington, 

DC  20202. 

Program  Authority:  Undergraduate 
Intemational  Studies  and  Foreign  Language 
Program  (20  U,S,C.  1124);  Intemational 
Research  and  Studies  Program  (20  U.S.C. 
1125);  and  Business  and  Intemational 
Education  Program  (20  U.S.C.  1130-11301)). 


Dated;  August  3,  1988. 
Kenneth  D.  Whitehead, 
Acting  Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  88-18827  Filed  8-18-88:  8:45  am] 
BILUNG  CODE  4000-0 1-M 

Meeting  of  the  National  Advisory 
Council  on  Indian  Education 

agency:  National  Advisory  Council  on 
Indian  Education,  Evaluation 
action:  Notice  of  Executive  Committee 
Meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  partially  closed  Executive 
Committee  meeting  of  the  National 
Advisorj'  Council  on  Indian  Education. 
This  notice  also  describes  the  function 
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of  the  Council.  Notice  of  this  meeting  is 
required  under  section  l€(aK2)  of  die 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  partiaHy  attend. 

date:  September  3. 1988,  8:30  ajn.  until 
conclusion  of  business. 

ADDRESS:  Qarion  Hotel.  134S  28th 
Street.  Boulder.  Colorado  8030Z  (303/ 
443-3850). 

FOR  FURTHER  INFORMATION  CONTACT: 

Gloria  Duua.  Acting  Executive  Director, 
National  Advisory  Council  on  Indian 
Education.  330  C  Street  SW.,  Switzer 
Building.  Washington,  DC  2020^^556 
(202/732-1353). 


SUPPLEMENTARY  IwronMAIION.  The 
National  Advisory  Council  on  Indian 
Education  is  established  under  section 
442  of  the  Indian  Education  Act  (20 
U  S.C.  1221g).  Among  other  things,  the 
Council  is  estabhshed  to  assist  the 
Secretary  of  Education  and  the 
Assistant  Secretary  of  Elementary  and 
Secondary  Education  with  regard  to 
education  programs  benefiting  Indian 
children  and  adults. 

Hie  Executive  Committee  will  meet  in 
closed  session  beginnii^  at  8:30  am.  to 
discuss  personnel  matters  that  will 
reflect  confidential  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  The  meeting 
will  be  closed  under  the  authority  of 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463:  5  U.S.C. 
Appendix  I)  and  under  exemption  (6)  of 
section  552b(c)  of  the  Government  in  the 
Sunshine  Act  (Pub.  L.  94-049;  5  U.S.C. 
552b(c)(6)).  The  open  portion  of  the 
meeting  will  start  at  the  conclusion  of 
the  closed  meeting  at  approximately  3:00 
p.m.  on  September  3rd  to  discuss  other 
Executive  Committee  matters  and  will 
end  at  the  conclusion  of  business. 

A  summary  of  the  activities  of  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  Title  5 
U.S.C.  552b.  shall  be  available  for  public 
inspection  at  the  office  of  the  National 
Advisory  Council  on  Indian  Education 
located  at  330  C  Street,  SW.,  Room  4072, 
Switzer  Bldg.,  Washington  DC  20202- 
7556  (202/732-1353). 


Date:  August  10. 198A.  S^ed  at 
WasUngton  DC. 
GlonaOuus, 

Acting  Executive  Director.  Natiomtl  Advisory 

Council  on  Indian  Education. 

|FR  Doc.  BS-18849  Filed  ft-lS-«8:  9A&  am] 

BILLINB  CODE  MOO-SMi 


DEPARTMENT  OF  ENERGY 

Financial  Aaelstance  Award;  AttanHc 
Council  d  tl«e  United  Sta«aa 

AOENCy:  Department  Of  Energy  (DOE). 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

summary:  In  accordance  with  10  CFR 
600.7(b),  eligibfihty  for  award  of  a  grant, 
resalting  from  Procurement  Request  No. 
01-88IE10688.000.  will  be  restricted  to 
the  Atlantic  Conncil  of  the  United 
States.  The  DOE  is  conducting 
negotiations  writh  the  Atlantic  Council  of 
the  United  States,  for  the  support  of  two 
U.S.-Iapan  Energy  Policy  Dialogoe 
conferences.  These  negotiations  are 
expected  to  result  in  the  issuanoe  of 
Grant  Number  DE-FG01-88IE10688,  in 
which  the  DOE  will  provide  SSOSMXi  of 
the  total  estimated  cost  of  $250,505.  for  a 
performance  period  of  twenty-four 
months,  estimated  to  begin  September  1, 

198a 

PROJECT  SCOPE:  The  grant  will  provide 
assistance  for  two  conferences  entitled. 
"U.S. -Japan  Energy  Policy  Dialogue." 
The  first  conference  will  be  a  bilateral 
executive  session,  between  Japan  and 
the  United  States,  that  will  jointly  plan 
the  1989  plenary  conference  in  Japan. 
The  second  conference  will  explore 
jointly,  rigorously,  and  regularly  the 
issues  related  to  energy  demand,  supply, 
use  and  financing  in  the  United  States. 
Japan,  among  the  member  developed 
nations  and  among  the  member 
developing  and  newly  industrializing 
nations. 

The  Atlantic  Council  of  the  United 
States  is  a  nonprofit  organization  that 
has  a  solid  reputation;  is  well 
established  in  this  continuing  project; 
and  has  support  and  members  from 
private  industry,  the  academic 
communities  and  from  international 
financial  communities.  These  national 
and  international  relationships  make  the 
Atlantic  Council  of  the  United  States 
uniquely  qualified  to  perform  these 
conferences. 


FOR  FURTHER  INFORMATKM  CONTACTS 

Stanley  T.  Colt,  MA-453.1.  Office  of 

Procurement  Operations,  1000 

Independence  Avenue  SW.,  Washington 

DC  20585,  (202)  586-5645. 

Thomas  S.  Keefo, 

Director,  Contract  Operations  Division  "B", 

Office  9f  Procurement  Operations. 

|FR  Doc.  88-18BR  Filed  8-1B-88;  8:45  am] 

BILUNO  CODE  e4S<M>1-M 


Economic  Re^^ilaloiy  Adiirtt lisli  atfon 

(Docket  Na  ERA  CAE  ••-1^.  C«rtifics«on 
Notice  22] 

Filing  of  Certillcaflon  of  Compliance: 
Coal  Capability  of  New  Electric 
Powerplants  Pursuant  to  Provisions  of 
the  Powerpiant  and  Industrial  Fuel  Use 
Act 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Notice  of  filing. 

SUMMARY:  Title  II  of  the  Poweiplant  and 
Industrial  Fuel  Use  Act  of  1976,  as 
amended  ("FUA"  or  "the  Act")  (42 
U.S.C.  8301  etseq.),  provides  that  no 
new  electric  powerplant  may  be 
constructed  or  operated  as  a  base  load 
powerplant  without  the  capability  to  use 
coal  or  another  alternate  fuel  as  a 
primary  energy  source  (section  201(a)). 
In  order  to  meet  the  requirement  of  coal 
capability,  the  owner  or  operator  of  any 
new  electric  powerplant  to  be  operated 
as  a  base  load  powerplant  proposing  to 
use  natural  gas  or  petroleum  as  its 
primary  energy  source  may  certify, 
pursuant  to  section  a01(dj.  to  the 
Secretary  of  Energy  prior  to 
construction,  or  prior  to  operation  as  a 
base  load  powerplant,  that  such 
powerplant  has  the  capability  to  use 
coal  or  another  alternate  fuel.  Such 
certification  establishes  compliance 
with  section  201(a)  as  of  the  date  it  is 
filed  with  the  Secretary.  The  Secretary 
is  required  to  publish  in  the  Federal 
Register  a  notice  reciting  that  the 
certification  has  been  filed.  One  owner 
and  operator  of  a  proposed  new  electric 
base  load  powerplant  has  filed  a  self 
certification  in  accordance  with  section 
201(d).  Further  information  is  provided 
in  the  SUPPLEMENTARY  INFORMATION 
section  below. 

SUPPLEMENTARY  INFORMATION:  The 
following  company  has  filed  a  self 
certification: 


UMI 


Mama 


MK}-S«t  Cogonarabon  Company,  BakarsfieM.  CA.. 


Date 
recaived 


8-11-88 


Typa  iacdity 


Cogen  Simple  Cycle . 


Megatvatt 
capacity 


33 


Location 


Kern  County,  CA. 
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Amendments  to  the  FUA  on  May  21, 
1987,  (Pub.  L  100-42)  altered  the  general 
prohibitions  to  include  only  new  electric 
baseload  powerplants  and  to  provide  for 
the  self  certification  procedure. 

Issued  in  Washington,  DC.,  on  August  12, 
1988. 

Constance  L.  Buckley, 

Acting  Director.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
[FR  Doc.  8&-18785  Filed  ft-ia-aS;  8:45  am) 

BILUNG  CODE  6450-01-M 


(ERA  Docket  No.  88-46-NG] 

Access  Energy  Corp.;  Application  To 
Extend  Bianlcet  AuttKMlzation  To 
Export  Natural  Gas  to  Canada 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  application  for 
extension  of  blanket  authorization  to 
export  natural  gas. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  August  5, 1988,  of  an  application  filed 
by  Access  Energy  Corporation  (Access) 
requesting  that  the  blanket 
authorization,  previously  granted  in 
DOE/ERA  Opinion  and  Order  No.  147 
(Order  No.  147),  issued  September  26, 
1986,  be  amended  to  extend  its  term  for 
two  years  beginning  October  1, 1988,  the 
expiration  of  its  current  authorization, 
through  the  period  ending  September  30, 
1990. 

Quarterly  reports  filed  with  the  ERA 
indicate  that  Access  has  exported 
approximately  3.5  Bcf  of  gas  under 
Order  No.  147  as  of  July  1, 1988. 

The  appUcation  is  filed  with  the  ERA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 

DATE:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  September  19, 1988. 
FOR  FURTHER  INFORMATION: 
Frank  Duchaine,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  GA-076, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-8233. 
Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6667. 


SUPPLEMENTARY  INFORMATION:  Order 
No.  147  was  originally  issued  to  Yankee 
International  Company  (Yankee)  on 
September  26, 1986;  subsequent  to  the 
February  8, 1988,  purchase  by  Access  of 
Yankee's  business  assets,  the  ERA,  on 
February  24, 1988,  approved  the  transfer 
of  this  authority  to  Access.  The  existing 
blanket  authorization  allows  Access  to 
export  to  Canada  a  daily  maximum  of 
200  MMcf  of  domestic  natural  gas,  up  to 
a  total  of  146  Bcf  over  a  two-year  term 
that  ends  September  30, 1988. 

Access,  a  Delaware  corporation,  with 
its  principal  office  in  Dublin,  Ohio, 
intends  to  continue  exporting  gas  on  a 
short-term  and  spot  basis,  for  its  own 
account  or  as  agent  for  suppliers  or 
purchasers,  from  a  variety  of  U.S. 
suppliers  for  resale  to  Canadian 
purchasers,  including  commercial  and 
industrial  end-users  and  local 
distribution  companies.  The  terms  of 
each  transaction  would  be  negotiated  in 
response  to  maricet  conditions.  Existing 
facilities  of  U.S.  pipelines  would 
continue  to  be  used  to  transport  the  gas. 
The  delivery  points  where  the  gas  would 
exit  the  U.S.  would  be  established 
during  sales  contract  negotiations  and 
may  vary  for  different  transactions. 
Access  contemplates  that  some  of  the 
gas  may  be  exported  and  re-imported 
back  into  the  U.S.  for  delivery  to  its 
customers  under  its  current  blanket 
import  authorization  granted  by  the  ERA 
in  DOE/ERA  Opinion  and  Order  No.  107 
issued  January  29, 1986.  That  import 
authorization  was  also  transferrisd  to 
Access  from  Yankee  on  February  24, 
1988. 

This  export  application  will  be 
reviewed  pursuant  to  Section  3  of  the 
Natural  Gas  Act  and  the  authority 
contained  in  DOE  Delegation  Order  No. 
0204-111.  The  decision  on  whether  this 
export  of  natural  gas  is  in  the  public 
interest  will  be  based  upon  the  domestic 
need  for  the  gas  and  other  matters 
deemed  to  be  appropriate  by  the 
Administrator,  including  whether  the 
arrangement  is  consistent  with  the  DOE 
policy  of  promoting  competition  in  the 
natural  gas  marketplace  by  allowing 
parties  to  freely  negotiate  their  own 
trade  arrangements.  The  applicant 
asserts  that  the  gas  to  be  exported  will 
be  incremental  to  current  U.S.  demand 
and  that  this  export  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  these  assertions. 

All  parties  should  be  aware  that  if  the 
ERA  approves  this  request  to  amend  a 
blanket  export  it  may  designate  a  total 
amount  of  authorized  volumes  for  the 
term  without  any  daily  limit,  in  order  to 
provide  the  appUcant  with  maximum 
flexibility  of  operation.  In  addition,  the 


ERA  may  permit  the  export  of  the  gas  a» 
any  existing  point  of  exit  and  through 
any  existing  transmission  system. 

Access  requests  that  an  authorization 
be  granted  on  an  expedited  basis.  An 
ERA  decision  on  Access'  request  for 
expedited  treatment  will  not  be  made 
imtil  all  responses  to  this  notice  have 
been  received  and  evaluated. 

Public  Comment  Procedures: 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
Room  GA-076,  RG-23,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
9478.  They  must  be  filed  no  later  than 
4:30  p.m.  e.s.t.,  September  19, 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  by  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
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advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.318. 

A  copy  of  Access'  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076-A  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8.-00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC.  August  16, 1988. 
Constance  L.  Buckley, 

Acting  Director,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
IFR  Doc.  88-18896  Filed  8-17-88;  10:17  am] 

BILLING  COOe  M50-01-M 


Federal  Energy  Regulatory 
Conunission 

[Docket  Nos.  ER88-553-000  et  al.] 

Sierra  Pacific  Power  Co.  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Sirerra  PaciHc  Power  Company 
[Docket  No.  ER88-553-000J 
August  15. 1988. 

Take  notice  that  on  August  8, 1988, 
Sierra  Pacific  Power  Company  (Sierra) 
tendered  for  filing  as  a  change  in  rates 
pursuant  to  18  CFR  35  et  seq.  the 
"General  Transfer  Agreement  executed 
by  the  United  States  of  America 
Department  of  Enegy  acting  by  and 
through  the  Bonneville  Power 
Administration  and  Sierra  Power 
Company"  (hereafter  "Transfer 
Agreement"). 

The  above-referenced  agreement 
principally  concerns  transportation 
service  by  Sierra  to  Bonneville  Power 
Administration  (BPA)  on  behalf  of  Wells 
Rural  Electric  Company  (Wells).  The 
agreement  also  provides  for  related 
interconnection  services.  The  agreement 
would  supersede  a  January  24, 1985 
transmission  and  interconnection 
agreement  for  similar  services  to  BPA  on 
behalf  of  Wells. 


Sierra  Proposes  February  26, 1988  as 
the  effective  date  for  the  rates,  terms, 
and  conditions  of  the  Transfer 
Agreement.  Sierra  requests  waiver  of 
the  Commission's  notice  requirements  in 
connection  with  its  proposed  effective 
date. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Conunonwealth  Edison  Company  of 
Indiana,  Inc. 

[Docket  No.  ER88-531-000J 
August  15. 1988. 

Take  notice  that  on  July  25, 1988,  a 
Consent  Settlement  Agreement  executed 
by  the  Commission  Trial  Staff  (Staff) 
Commonwealth  Edison  Company  of 
Indiana,  Inc.  (formerly  Chicago  District 
Generating  Corporation  and  hereafter 
referred  to  as  "Chicago  District"),  and 
Commonwealth  Edison  Company 
(Edison)  was  filed  with  the  Commission. 
The  Consent  Settlement  Agreement 
provides  for  a  decrease  in  rates  under 
the  Electric  Service  Agreement  (dated 
July  1, 1941,  as  amended]  and  the 
Transmission  Service  Agreement  (dated 
May  1. 1958,  as  amended)  between 
Chicago  District  and  Edison. 

The  signatories  request  an  effective 
date  of  January  1, 1988. 

Copies  of  this  filing  were  served  upon 
Chicago  District  and  Edison. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  South  Carolina  Generating  Company 

[Dockt  No.  ER85-2O4-000] 
August  15. 1988. 

Take  notice  that  on  August  9, 1988, 
South  Carolina  Generating  Company 
tendered  for  filing,  pursuant  to 
Commission  Opinion  No.  280  and 
Opinion  No.  280-A,  a  refund  summary 
showing  refunds  and  a  computation  of 
interest  on  refunds  for  sales  by  GENCO 
to  South  Carolina  Electric  &  Gas 
Company  under  a  Unit  Power  Sales 
Agreement  dated  December  18, 1984. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  E. 
at  the  end  of  this  notice. 

4.  Cliffs  Electric  Service  Company 

[Docket  No.  ER88-555-O00] 
August  15. 1988. 

Take  notice  that  on  August  2, 1988, 
Cliffs  Electric  Service  Company  (Service 
Company)  tendered  for  filing  a  notice  of 
cancellation  with  respect  to  FERC  rate 
Schedule  No.  17,  its  Hydro  Energy 
Purchase  Agreement  with  Upper 
Peninsula  Power  Company  (Power 
Company).  In  view  of  the  fact  that  the 
hydro  facilities  in  question  have  been 


sold  by  Service  Company  to  Power 
Company,  Service  Company  requests 
that  the  notice  be  allowed  to  become 
effective  on  February  16, 1988,  the  date 
of  the  conveyance  of  the  facilities. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Connecticut  Yankee  Atomic  Power 
Company 

[Docket  No.  EL87-23-003J 
August  15. 1988. 

Take  notice  that  on  May  23, 1988, 
Connecticut  Yankee  Atomic  Power 
Company  tendered  for  filing,  in 
compliance  with  Commission  Order 
(Opinion  No.  258A),  changes  to  the 
Connecticut  Yankee  1987 
Supplementary  Power  Contract  in  order 
to  revise  that  rate  schedule. 

Comment  date:  August  22, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

6.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER8&-554-0001 
August  16, 1988. 

Take  notice  that  on  August  5, 1988, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  as 
an  initial  rate  schedule,  an  Agreement 
between  Niagara  Mohawk  and  the  City 
of  Syracuse  (Public  Body)  dated  August 
1, 1988.  Niagara  Mohawk  proposes  an 
effective  date  of  October  4  for  the 
Agreement. 

This  Agreement  provides  for  Niagara 
Mohawk  to  allow  the  use  of  such 
portions  of  its  electric  system  and 
facilities  as  are  required  for  the  delivery 
of  Preference  Power  to  Eligible 
Customers  of  the  Public  Body.  The 
Public  Body's  agent  purchases  the 
Preference  Power  from  the  Power 
Authority  of  the  State  of  New  York. 

Niagara  Mohawk  states  that  the 
Agreement  is  an  initial  rate  schedule 
because  it  is  a  new  service  to  a  new 
customer.  Niagara  Mohawk  further 
states  that  the  proposed  rate  is  the  rate 
per  kWhr  charged  under  Niagara 
Mohawk's  applicable,  residential  rate 
tariff,  minus  the  cost  of  fuel  included  in 
the  retail  rates,  plus  additional  A&G 
expenses  incurred  by  Niagara  Mohawk 
as  a  result  of  the  services  provided  the 
Agency  under  the  Agreement.  Niagara 
Mohawk  states  that  the  rate  was  arrived 
at  through  arms-length  negotiations 
between  the  parties,  and  that  the 
proposed  rate  is  intended  to  produce  a 
return  to  Niagara  Mohawk  essentially 
equivalent  to  which  Niagara  Mohawk 
would  have  received  had  it  supplied  at 
its  residential  retail  rates  the  amount  of 
power  delivered  as  Preference  Power. 


Copies  of  this  filing  were  served  upon 
the  Pubhc  Service  Commission  of  the 
State  of  New  York  and  the  City  of 
Syracuse. 

Comment  date:  August  30, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Iowa  Power  and  Light  Company 

[Docket  No.  ER88-538-000] 

August  16, 1988. 

Take  notice  that  on  July  29, 1988,  Iowa 
Power  and  Light  Company  (Iowa 
Power),  on  its  own  behalf  and  on  behalf 
of  lowalllinois  Gas  and  Electric 
Company,  Iowa  Public  Service 
Company,  and  Iowa  Southern  Utihties 
Company,  tendered  for  filing  a  rate 
schedule  change  identified  as 
Amendment  No.  1  to  Operating 
Agreement,  Neal  3  Transmission,  dated 
December  18, 1987  (Amendment). 

Iowa  Power  states  the  purpose  of  the 
Amendment  is  to  revise  the  fixed  charge 
rate  contained  in  Exhibit  C  to  the  Neal  3 
Transmission  Operating  Agreement  to 
reflect  the  lower  34  percent  federal 
income  tax  rate  of  the  Tax  Reform  Act 
of  1986.  Iowa  Power  further  states  the 
Amendment  also  modifies  certain 
provisions  of  the  Operating  Agreement 
to  facilitate  operation  of  Neal  3 
Transmission  by  the  joint  owners  as 
tenants  in  common,  rather  than  as 
individual  owners  of  segments  of  the 
Transmission  as  had  been  originally 
contemplated  by  the  parties.  Other 
minor  revisions  to  the  Operating 
Agreement  are  also  made  by  the 
Amendment. 

Iowa  Power  and  the  concurring 
parties  request  waiver  of  the 
Commission's  regulations  so  as  to 
permit  the  rate  schedule  change  to 
become  effective  July  1, 1987.  The 
parties  further  request  waiver  of  Part  33 
of  the  Commission's  regulations  in  the 
event  the  Commission  determines  a 
filing  under  Section  203  of  the  Federal 
Power  Act  is  required. 

Copies  of  the  filing  were  served  upon 
the  Iowa  State  Utilities  Board;  Illinois 
Commerce  Commission;  Minnesota 
Public  Utilities  Commission;  South 
Dakota  Utilities  Commission;  Com  Belt 
Power  Cooperative;  and  the  Iowa 
municipalities  of  Algona,  Bancroft,  Coon 
Rapids,  Cedar  Falls,  Graettinger, 
Laurens,  Milford,  Spencer,  Webster  City, 
and  Waverly. 

Comment  date:  August  30, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  New  England  Hydro-Transmission 
Electric  Company  Inc.,  New  England 
Hydro-Transmission  Corporation,  New 
England  Power  Company,  Boston  Edison 
Company   . 

(Docket  No.  ER88-556-000J 
August  16, 1988. 

Take  notice  that  on  August  5, 1988, 
New  England  Hydro-Transmission 
Electric  Company  Inc.  (New  England 
Hydro),  New  England  Hydro- 
Transmission  Corporation  (New 
Hampshire  Hydro),  New  England  Power 
Company  (NEP),  Boston  Edison 
Company  (Edison)  tendered  for  filing 
amendments  to  certain  of  the  contracts 
that  govern  participation  by  utilities  in 
New  England  in  Phase  II  of  the 
interconnection  arrangement  between 
those  utilities  and  Hydro-Quebec. 

The  amendments  are  technical 
changes  to  the  Support  Agreements  for 
the  AC  and  DC  transmission  and 
intercormection  facilities  and  would 
authorize  (1)  the  transfer  of  shares 
among  participants  prior  to  the  effective 
date  of  the  Support  Agreements 
(currently  anticipated  in  October,  1988) 
and  modification  of  the  date  by  which 
the  initial  computation  of  participant 
share  is  to  be  made;  (2)  the  extension  of 
certain  deadlines  by  which  participants 
are  to  provide  documentation 
evidencing  their  obligations  under  the 
Support  Agreements;  (3)  the 
modification  of  the  procedure  by  which 
NEP  and  Public  Service  Company  of 
New  Hampshire  will  be  compensated 
for  the  loss  of  transmission  capacity; 
and  (4)  the  update  of  certain  schedules 
to  reflect  revised  partic' rating  shares. 

The  Applicants  have  ;  equested 
waiver  of  the  requirement  to  file  cost 
data  and  of  the  notice  requirement  so 
that  the  Amendments  may  become 
effective  at  the  earliest  possible  date  to 
allow  financing  to  proceed 
expeditiously. 

Comment  date:  August  30, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  L&J  Energy  Systems,  Inc. 

[Docket  No.  QF88-^80-000] 
August  18, 1988. 

On  August  2. 1988,  L&J  Energy 
Systems  Inc.  (Applicant),  of  16401 
Shagbark  Place,  Tampa,  Florida  33818, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
congeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Kraft  plant 
in  Lowville,  New  York.  The  facility  will 


consist  of  a  combustion  turbine 
generator,  a  waste  heat  recovery  steam 
generator,  and  an  extraction/condensing 
steam  trubine  generator.  Thermal  energy 
recovered  from  the  facility  will  be  used 
in  the  processing  of  milk  and 
refrigeration  of  dairy  products.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  40.502  KW.  The     - 
primary  source  of  energy  will  be  natural 
gas.  Construction  of  the  facility  will 
begin  April,  1989. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-18864  Filed  8-18-88;  8:45  am] 

BIUJNQ  COOE  e717-01-«l 

[Docket  Nos.  CIS8-489-000  et  al.] 

ARCO  Oil  and  Gas  Co.  et  aU  Natural 
Gas  Certificate  Filings 

August  15, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  ARCO  Oil  and  Gas  Company, 
Division  of  Atlantic  Richfield  Company: 

[Docket  No.  CI88-489-000] 

Take  notice  that  on  June  13, 1988, 
ARCO  Oil  and  Gas  Company,  Division 
of  Atlantic  Richfield  Company  (ARCO) 
of  P.  O.  Box  2819,  Dallas,  Texas  75221. 
filed  an  application  pursuant  to  section 
7  of  the  Natural  Gas  Act  and  §  157.23  of 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  a  certificate  of  public 
convenience  and  necessity  to  authorize 
the  sale  of  natural  gas  to  Northwest 
Pipeline  Corporation  (Northwest),  all  as 
more  fully  set  forth  in  the  application 
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which  is  on  Tile  with  the  Commission 
and  open  for  public  inspection. 

ARCO  states  that  on  July  13, 1953, 
Sinclair  Oil  &  Gas  Company  (Sinclair],  a 
predecessor  of  ARCO.  and  the  Pacific 
Northwest  Pipeline  Corporation 
(Pacific),  a  predecessor  of  Northwest 
entered  into  an  agreement  by  which 
Sinclair  conveyed  to  Pacific  its  right, 
title  and  interest  in  gas  and  gas  rights 
under  oil  and  gas  leases,  and  options  for 
oil  and  gas  leases,  in  the  San  Juan  Basin 
of  New  Mexico,  from  the  surface  down 
to  and  including  the  Mesaverde 
formation.  Sinclair  reserved  a  so-called 
special  overriding  royalty  interest  in  the 
gas  produced  therefrom.  This  agreement 
is  known  as  PLA-2. 

Since  1973  ARCO  and  Northwest  have 
been  involved  in  litigation  to  determine 
whether  the  amount  of  the  special 
overriding  royalty  under  PLA-2  and 
similar  agreements  was  subject  to 
regulation  by  the  Conunission.  In  1984 
the  Supreme  Court  denied  petitions  for 
certiorari  and  made  final  the  Fifth 
Circuit's  determination  that  the  special 
overriding  royalties  paid  under  PLA-2 
and  similar  agreements  were  not  subject 
to  Commission  jurisdiction. 

On  May  4, 1988,  ARCO  and  Northwest 
entered  into  a  settlement  agreement 
which,  according  to  ARCO,  when 
ultimately  effective  will  constitute  a 
complete  and  final  settlement  and 
release  of  all  of  ARCO's  and 
Northwest's  claims  and  causes  of  action 
arising  out  of  PLA-2.  ARCO  states  that, 
among  other  things,  the  settlement 
agreement  provides  for  the  assignment 
to  ARCO  of  the  PLA-2  properties,  the 
extinguishment  of  the  special  overriding 
royalty  payable  under  PLA-2.  and  the 
execution  of  a  Gas  Purchase  Contract 
between  ARCO  and  Northwest  for  the 
production  from  the  PLA-2  properties. 
ARCO's  application  seeks  certificate 
authorization  for  the  gas  sale  under  the 
May  4. 1988.  contract  between  ARCO 
and  Northwest  executed  pursuant  to  the 
settlement  agreement. 

Comment  date:  August  31. 1988,  in 
accordance  with  Standard  Paragraph  ] 
at  the  end  of  the  notice. 

2.  Pennzoil  Exploration  and  Production 
Company  (Successor  to  Pennzoil 
Company) 

[Docket  No.  C!e3-94-000.  et  aL] 

Take  notice  that  on  July  12, 1988, 
Pennzoil  Exploration  and  Production 
Company  (PEPCO)  of  P.  O.  Box  2967. 
Houston.  Texas  77252-2967.  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  and  S  154.92  and  157.24. 
et  seq.  of  the  Federal  Energy  Regulatory 
Commission's  (Commission]  regulations 
thereunder  for  certificates  of  public 


convenience  and  necessity  to  continue 
the  service  previously  rendered  by 
Pennzoil  Company  (Pennzoil]  under  the 
certificates  listed  in  Exhibit  A  hereto. 
PEPCO  also  requests  that  Pennzoil's  rate 
schedules  listed  in  Exhibit  A  hereto  be 
redesignated  as  those  of  PEPCO.  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

PEPCO  states  that  by  Deed. 
Assignment  and  Conveyance  executed 
and  effective  March  31, 1988.  Pennzoil 
assigned  all  of  its  natural  gas  interests 
to  PEPCO  and  PEPCO  assumes  all  of  the 
obligations  of  Peimzoil  under  the 
certificates  and  rate  schedules  Usted  in 
Exhibit  A  hereto. 

Comment  date:  August  31. 1988.  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  the  notice. 

Exhibit  A 


Penn- 
zoil Co. 

rate 
sched- 
ule No. 


13 

15 

18 
22 
23 
29 
30 
31 
32 

35 

36 
37 

41 

42 
43 
45 

46 

49 

50 

51 
52 
55 


57 
58 
59 
62 

63 
67 

68 
69 

78 

60 


FERC  docket 
No. 


a66-94 

CI67-662 

CI68-1229 

CI69-603 

CI6»-970 

071-668 

CI71-871 

072-331 

072-553 

(074-264) 

073-22 

CI73-23 
073-202 

075-26 

075-142 
075-367 
077-685 

078-401 

082-387 

079-676 

084-430 

085-10 

G-13633 


G-13633 
G-13633 
G-13633 
G-13633 

G-13633 
085-488 

G-13633 
G-13633 

G-15077 

G-17087 


Purchaser 


Northern  Natural  Gias 

Co. 
Transwestem  Pipeline 

Co. 
Natural  Gas  Pipeline  Co. 
Do. 
DC. 
Do. 
Do. 
Do. 
Panhandle  Eastern  Rpe 

Line  Co. 
Transwestern  Pipeline 

Co. 
Do. 
Norttiem  Natural  Gas 

Co. 
Transwestern  Pipeline 

Co. 
El  Paso  Natural  Gas  Co. 

Do. 
Williston  Basin  Interstate 

Pipeline  Co. 
Natural  Gas  Pipeline  Co. 

of  America 
Northern  Natural  Gas 

Co. 
Tennessee  Gas  Pipeline 

Co. 
MGPC,  Inc. 

El  Paso  Natural  Gas  Co. 
Arkia  Energy  Resources, 

a  divlskxi  of  Art^la. 

Inc. 
Trunkllne  Gas  Co. 

Do. 
Val  Gas  Co. 
Southern  Natural  Gas 

Co. 
Do. 
Primes  Gathering 

System 
Kea-McGee  Corp. 
Texas  Eastern 

Transmission  Corp. 
Southern  Natural  Gas 

Co. 
Valero  Interstate 

Transmission  Co. 


Penn- 

zoHCo. 
rate 

FERC  docket 
No. 

Purchaser 

sched- 

ule No. 

83 

G-18193 

Texas  Gas  Transmission 
Corp. 

85 

G-19450 

ArkIa  Energy  Resources, 
a  division  of  ArkIa, 
Inc. 

87 

060-344 

Southern  Natural  Gas 
Co. 

95 

061-318 

ANR  Pipeline  Co. 

96 

062-639 

Natural  Gas  Pipeline  Co. 
of  Amenca 

97 

CI63-714 

Texas  Eastern 
Transmission  Corp. 

101 

G13633 

ArkIa  Energy  Resources, 
a  division  of  ArkIa, 
Inc. 

102 

066-106 

Natural  Gas  Pipeline  Co. 
of  America 

103 

067-18 

Southern  Natural  Gas 
Co. 

104 

CI67-713 

Do. 

109 

070-577 

Do. 

110 

070-629 

Tennessee  Gas  Pipeline 
Co. 

111 

070-767 

Texas  Gas  Transmission 
Corp. 

113 

072-425 

ArkIa  Energy  Resources, 
a  division  of  ArkIa, 
Inc. 

123 

CI75-217 

Texas  Eastern 
Transmission  Corp. 

135 

080-45 

ANR  Pipeline  Co. 

136 

061-460 

Do. 

139 

082-356 

Tennessee  Gas  Pipeline 
Co. 

140 

083-32 

ANR  Pipeline  Co. 

141 

CI84-487 

Transcontinental  Gas 
Pipe  Une  Corp. 

142 

085-379 

Natural  Gas  Pipeline  Co. 
of  America 

147 

C\77-702  eta/. 

Southern  Natural  Gas 

(CI78-767) 

Co. 

148 

CI85-295 

Texas  Gas  Transmission 
Corp. 

162 

078-93 

.Southern  Natural  Gas 

(CI84-126) 

Co. 

168 

078-93 
(CI84-126) 

Do. 

173 

079-429 

Do. 

185 

080-50 

ANR  Pipeline  Co. 

188 

CI81-461 

Do. 

195 

083-320 

Do. 

197 

085-247 

Texas  Gas  Transmission 
Corp. 

206 

084-407-001 

Tennessee  Gas  Pipeline 
Co. 

207 

085-443 

Do. 

209 

CI66-447 

ANR  Pipeline  Co.  . 

210 

074-84 

ArkIa  Energy  Resources, 
a  division  of  ArkIa. 
Inc. 

211 

073-671 

Natural  Gas  Pipeline  Co. 
of  America 

3.  National  Fuel  Gas  Supply  Corporation 

(Docket  No.  CP88-663-000| 

Take  notice  that  on  August  8, 1988, 
National  Fuel  Gas  Supply  Corporation 
(Applicant].  Ten  Lafayette  Square, 
Buffalo,  New  York  14203.  filed  in  Docket 
No.  CP88-663-000  an  application 
pursuant  to  sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
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authorizing  the  sale  of  gas  on  a  firm 
basis  to  the  Town  of  Rushford,  New 
York,  under  Applicant's  Rate  Schedule 
RQ.  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  serve  the  Town 
of  Rushford  with  the  natural  gas 
requirements  of  the  Rushford  Kiln  and 
Milling  Ltd.  (The  Rushford  Kiln)  which 
are  expected  to  be  234  dth  per  day. 
Applicant  asserts  that  such  sales  would 
be  made  pursuant  to  its  Rate  Schedule 
RQ  and  the  terms  of  an  executed  service 
agreement  between  Applicant  and  the 
Town  of  Rushford.  which  has  a  primary 
term  of  five  years. 

Applicant  would  establish  a  single 
delivery  point  between  the  facilities  of 
Applicant  and  Rushford  Pipeline 
Company  located  in  the  Town  of 
Canadea.  Allegany  County,  New  York. 
Applicant  asserts  that  Rushford  Pipeline 
Company  has  been  authorized  by  the 
Public  Service  Commission  of  the  State 
of  New  York  to  transport  the  gas  sold  by 
Applicant  to  the  Rushford  Kiln. 

Applicant  proposes  to  replace  an 
existing  purchase  meter  station  with  a  2- 
inch  regulatory,  relief  and  meter  setting, 
at  an  estimated  cost  of  $10,700.  in  order 
to  establish  a  delivery  point  to  the 
Rushford  Pipeline. 

Comment  date:  September  6. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP88-670-0001 

Take  notice  that  on  August  10, 1988. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston, 
Texas  77252,  filed  in  Docket  No.  CP88- 
670-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Tenngasco 
Corporation  (Tenngasco),  a  marketer, 
acting  as  agent  for  Tenngasco  Exchange 
Corporation,  under  the  certificate  issued 
in  Docket  No.  CP87-115-000  on  June  18, 

1987,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  May  10, 

1988,  it  proposes  to  transport  up  to 
1,000,000  dekatherms  per  day  equivalent 
of  natural  gas  on  an  interruptible  basis 
for  Tenngasco  from  points  of  receipt 
listed  in  Exhibit  "A"  of  the  agreement  to 
delivery  points  also  listed  in  Exhibit 
"A",  which  transportation  service 
involves  interconnections  between 


Tennessee  and  various  transporters. 
Tennessee  states  that  it  would  receive 
the  gas  at  various  existing  points  on  its 
system  in  Louisiana,  Offshore  Louisiana. 
Texas.  Offshore  Texas.  New  York,  New 
Jersey,  New  Hampshire,  Connecticut, 
Massachusetts,  Rhode  Island. 
Pennsylvania,  West  Virginia,  Ohio, 
Mississippi,  Alabama,  Kentucky,  and 
Arkansas,  and  that  it  would  transport 
and  redeliver  the  gas  to  Tenngasco  in 
Louisiana. 

Tennessee  advises  that  service  under 
§  284.223(a)  commenced  May  18, 1988, 
as  reported  in  Docket  No.  ST88-4337 
(filed  June  21. 1988). 

Comment  date:  September  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 


issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Standard  Paragraph 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-18799  Filed  8-18-88:  8:45  am) 

BILUNG  CODE  t717-01-M 


[Docket  Nos.  CP8e-661-000  et  al.] 

K  N  Energy,  Inc.,  et  aL;  Natural  Gas 
Certificate  Filings 

August  12, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  K  N  Energy,  Inc. 

[Docket  No.  CP8&-661-000| 

Take  notice  that  on  August  8, 1988, 
K  N  Energy,  Inc.  (K  N).  P.O.  Box  15265, 
Lakewood,  Colorado  80215,  filed  in 
Docket  No.  CP88-661-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  sales  taps  for  the 
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delivery  of  natural  gas  to  four  end-users, 
under  the  blanket  authorization  issued 
in  Docket  Nos.  CP83-14O-000,  CP83-140- 

001.  and  CP83-140-002  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

K  N  proposes  to  construct  and  operate 
four  sales  taps  in  order  to  serve  end- 
users  located  along  its  jurisdictional 
pipelines.  K  N  states  that  the  proposed 
sales  taps  are  not  prohibited  by  any  of 
its  existing  tariffs  and  that  the 
additional  taps  would  have  no 
significant  impact  on  K  N's  peak  day 
and  annual  deKveries.  K  N  states  that  it 
would  serve  the  following  customers 
from  the  herein  proposed  sales  taps: 

1.  Gary  McBee.  Lane  County,  Kansas 
(2  Mcf/peak  day  and  120  Mcf/annum); 

2.  Stan  Sommerfeld.  Wallais  County, 
Kansas  (30  Mcf/peak  day  and  1,000 
Mcf/amnun); 

3.  Ray  Brock.  Custer  County, 
Nebraska  (2  Mcf/peak  day  and  120  Mcf/ 
annum); 

4.  Spencer  Land  Company,  Kearney 
County.  Nebraska  (24  Mcf/peak  day  and 
1,000  Mcf/annum). 

Comment  date:  September  26, 1968,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  Pipeline  Company 
(Docket  No.  CPB8-e72-000| 

Take  notice  that  on  August  11, 1988, 
Tennessee  Gas  Pipeline  Company, 
(Tennessee),  P.O.  Box  2511.  Houston, 
Texas  77252,  filed  in  Docket  No.  CP88- 
67Z-O00  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Ashton 
Energy  Company  (Ashton).  a  marketer, 
under  the  certiHcate  issued  in  Docket 
No.  CP87-115-000,  on  June  18, 1987, 


pursuant  to  section  7(c)  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
application  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  June  16. 
1988,  as  amended  on  June  29  and  June 
30, 1988,  it  proposes  to  transport  up  to 
100,000  dekatherms  per  day  equivalent 
of  natural  gas  on  an  interruptible  basis 
for  Ashton  from  points  of  receipt  listed 
in  Exhibit  "A"  of  the  agreement  to 
delivery  points  also  listed  in  Exhibit 
"A",  which  transportation  service 
involves  interconnections  between 
Tennessee  and  various  transporters. 
Tennessee  states  that  it  would  receive 
the  gas  at  various  existing  points  on  its 
system  Onshore  Louisiana,  and  in  the 
states  of  Louisiana  and  Texas,  and  that 
it  would  transport  and  redeliver  the  gas 
to  Ashton  at  various  points  in  multiple 
states. 

Tennessee  advises  that  service  under 
§  284.223(a)  commenced  June  30, 1988. 
as  reported  in  Docket  No.  ST88-4815 
(filed  July  21, 1988). 

Comment  date:  September  26, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  CNG  Transmissioa  Corporation 

(Docket  No.  CP88-66*-000J 

Take  notice  that  on  August  8. 1986. 
CNG  Transmission  Corporation  (CNG). 
445  West  Main  Street.  Clarksburg.  West 
Virginia  26301  filed  in  Docket  No.  CP88- 
664-000  a  request  pursuant  to  S  157.212 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.212)  for 
authorization  to  add  a  new  delivery 
point  to  New  York  State  Electric  and 
Gas  Corporation  (NYSEG).  its  existing 
jurisdictional  customer,  and  to  construct 
and  operate  appurtenant  facilities,  all  as 
more  fully  set  for&  in  the  request  on  file 


with  the  Commission  and  open  to  public 
inspection. 

CNG  indicates  that  it  proposes  to  add 
the  new  delivery  point  on  its  existing  12- 
inch  Line  No.  551.  near  the  City  of 
Geneva,  in  Seneca  County.  New  York,  to 
be  known  as  the  Millard  Road 
Connection.  CNG  also  indicates  that  it 
will  construct  and  operate  the  facilities 
necessary  to  deliver  the  gas  to  NYSEG. 
including  mesurement  and  pressure 
regulating  facilities.  The  estimated  cost 
for  all  delivery  facilities  required  is 
$567,000. 

Comment  date:  September  26. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  CNG  Transmission  Corporation 

[Docket  No.  CP8&-671-000] 

Take  notice  that  on  August  10. 1988. 
CNG  Transmission  Corporation  (CNG). 
445  West  Main  Street.  Clarksburg,  West 
Virginia  26302,  filed  in  Docket  No.  CP8&- 
671-000  a  prior  notice  request  pursuant 
to  S§  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  various  shippers  under  the  certificate 
issued  in  Docket  No.  CP86-311-000.  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

CNG  proposes  to  transport  gas  for  the 
shippers  on  an  interruptible  basis  from 
various  receipt  points  on  its  system  to 
various  interconnections  between  CNG 
and  certain  local  distribution  companies 
and  pipelines.  CNG  lists  for  each 
shipper  the  receipt  and  delivery  points, 
the  maximum  daily,  average  daily,  and 
annual  volumes,  as  well  as  the  docket 
number  related  to  the  120-day 
transportation  service  initiated  by  CNG 
(see  attached  appendix). 

Comment  date:  September  26, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Exhibit  "A"  Part  284,  Subpart  G,  Transportation  Transactions  for  the  Period  S-01-88  Through  7-15-8I 


UMI 


Max.  daily 

Com- 

tJT, avg 

daily  OT, 

Docket  No 

Snipper  customer 

mence 

\JDC 

date 

est.  annual 
DT. 

STM-4924 

6/15/88 

2,250 
3,000 

C 

EOG 

821,250 

ST88-4925 

2.  Cuyatxjga  Couotir  Hospital „ _ 

6/01/88 

2.000 

1^33 

730.000 

B 

EOG 

ST8e-4912 

3.  Clinton  Gas  MartielinO „ _ 

6/02/88 

27,000 

1.895 

9.855,000 

A 

EOG 

ST88-4939 

4.  lESCO _ _ 

6/20/88 

15,000 

49 

5,475,000 

D 

EOG 

ST88-4938 

5.  End  Users  Suppty  System 

6/18/88 

10M0 

D 

HOPE 

6se 

3.650.000 

ST88-4944 

6.  Consolidated  Fuel 

6/02/88 

4,000 

A 

PNG 

Docket  No 


ST88-4943 
ST88-4931 
ST88-4913 
5188-4942 
ST88-4915 
ST88-4922 
ST88-4941 
ST88-4929 
ST88-4928 
ST88-4926 
ST88-4919 
ST88-49ie 
ST88-4940 
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Shipper  customer 


7  Manutacturer's  Fuel.. 


e  Anheuser-Busch.. 


9  James  River  Corp.  #2.. 


10.  Access  Energy. 

11.  Entrade 


12.  ErxJ  Users  Supply. 


13.  North  Atlantic . 


14.  Jnicorp  (H  &  H) . 


15  CNG  Trading  Company.. 


16.  Ohio  Gas  Marketing . 

17  JOS  Energy 

18.  LTV  Steel _ 


19.  Riley  Natural  Gas  Ca  .... 


Com- 
nwnce 

date 


Max.  daily 
DT,  avg 
daily  DT. 

est  annual 
DT 


Receipt  point 


LDC 


6/02/88 
6/04/88 
6/15/88 
6/10/88 
6/09/88 
6/18/88 
6/25/88 
6/10/88 
6/11/88 
6/01/88 
5/01/88 


5/01/88 
7/15/88 


348 

1.460,000 

200 

6£ 

73.000 

7.500 

1.074 

2.737,500 

1.000 

136 

365.000 

5C.0OO 

189 

18.250,000 

150.000 

1.668 

54.750,000 

20,000 

655 

7,300,000 

10.000 

201 

3,650,000 

100,000 

2,190 

36,500,000 

140,000 

467 

51,100,000 

900 

900 

328,500 

4,000 

3,645 

1 ,460.000 

100,000 

2,450 

36,500.000 

10.000 

5.000 

3.650.000 


NFG 

N'IMO 

NIMO 

NIMO 

NIMO 

NIMO 

NIMO 

NIMO 

NYSEG 

Transco 

EOG 

EOG 

Corgas 


Legend  of  Local  Distribution  Companies  (LDC)  or  Delivery  pomts:  HGI— Hope  Gas,  Inc.;  NYSEG— New  York  State  Electric  &  Gas  Gorporaton  RGE— Rochester 
Gas  &  Electric  Corporation;  EOG— East  Ohio  Gas  Company;  PNG— Peoples  Natural  Gas  Company:  NIMO— Niagara  Mohawk  Power  Corporation.  NFG— Nalionai  Fuel 
Gas  Supply  Corporaton;  Transco— Tr«n«cootirw«  Gas  Pipeline  Corporation;  Corgas— Corgas  Pipeline  Company  (Intrastate) 

Legend  o<  Receipt  Points:  A— Various  Intarcormects  l)etween  Tennessee  Gas  Pipeline  Company  and  CNG;  B— Various  receipt  points  in  Wv  "PA/NY  C— vanous 
interconnects  between  Texas  Gas  Transmission  Corporation  and  CNG;  D— Various  Interconnects  between  Texas  Eastern  Transmission  Corporation  and  GNG 


5.  Willianu  Natural  Gas  Company 

[Docket  No,  CP88-669-000] 

Take  notice  that  on  August  10. 1988, 
Williams  Natural  Gas  Company  (WNG). 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP88-e6»-000  a 
request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
abandon  by  reclaim  800  feet  of  12-inch 
pipeline,  measuring,  regulating  and 
appurtenant  facilities  and  construct  420 
feet  of  6-inch  pipleme,  measuring, 
regulating  and  appurtenant  facilities  all 
in  Cherokee  County,  Kansas,  for  the  sale 
and  delivery  of  gas  to  Empire  District 
Electric  Company  (Empire),  under  the 
certificate  issued  in  Docket  No.  CP82- 
479-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 


WNG  states  that  Empire  is  replacing 
obsolete  equipment  at  its  Riverton 
power  plant  which  would  enable  WNG 
to  replace  and  relocate  existing  facilities 
to  allow  for  better  operation.  The  cost  to 
reclaim  is  $2,490  with  an  estimated 
salvage  value  of  $4,297  and  the  cost  of 
construction  is  estimated  to  be  $66,020. 
would  be  paid  from  treasury  cash,  it  is 
stated. 

WNG  states  that  this  change  is  not 
prohibited  by  an  existing  tariff  and  it 
has  sufficient  capacity  to  accomplish  the 
deliveries  specified  without  detriment  or 
disadvantage  to  its  other  customers. 
WNG  further  states  that  the  estimated 
peak  day  volum.e  of  5L120  MMBtu  of 
natural  pas  equivalent  will  not  exceed 
the  total  volume  authorized  in  Docket 
No.  C  208. 

Comment  date:  September  26.  1988.  in 
accordance  with  Standard  Pnragraph  G 
at  the  end  of  this  notice 


6.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP88-654-000J 

Take  notice  that  on  August  1. 1988. 
United  Gas  Pipe  Line  Company  (United) 
P.O.  Box  1478,  Houston,  Texas  77251 
filed  in  Docket  No.  CP88-654-000  a 
request  pursuant  to  §  157.216(b)  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  autliorization  to 
abandon  facilities  formerly  being  usrd 
to  serve  Exxon  Pipeline  Company 
(Exxon)  at  its  Gilmer  Pump  Station 
located  in  Upshur  County.  Texas,  under 
the  cer'ificn'c  issued  in  Docket  No. 
CP62-4;S0-000  pursuant  !o  section  7  o\ 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  indicates  that  the  metering 
facilities  (including  a  bypass,  and 
miscellaneous  appurtenances)  to  be 
abandoned  were  certificated  under 
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Docket  No.  CP8&-724  and  that  such 
abandonment  would  be  accompHshed 
without  detriment  or  disadvantage  to  its 
existing  customers. 

Comment  date:  September  26. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Granite  State  Transmission,  Inc. 

[Docket  No.  CP8ft-667-000l 

Take  notice  that  on  August  9, 1988. 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State).  120  Royall  Street. 
Canton.  Massachusetts  02021,  filed  in 
Docket  No.  CP88-667-000  a  request 
pursuant  to  §  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212]  for  authorization  to  establish 
two  new  off-system  delivery  points  for 
sales  service  to  its  affiliated  distribution 
company  customer,  Bay  State  Gas 
Company  (Bay  State),  under  Granite 
State's  blanket  certificate  issued  in 
Docket  No.  CP82-515-000.  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Granite  State  proposes  to  establish  a 
new  off-system  delivery  points  to  Bay 
State  at  Mahwah,  New  Jersey  and 
Mendon,  Massachsuetts,  where  the 
pipeline  facilities  of  Tennessee  Gas 
Pipeline  Company  (Tennessee)  and 
Algonquin  Gas  Transmission  Company 
(Algonquin  Gas)  interconnect.  Granite 
State  states  that  Tennessee,  which  is 
Granite  State's  largest  supplier,  was 
recently  authorized  to  establish  delivery 
points  to  Granite  State  at  the  Mahwah 
and  Mendon  interconnections  with 
Algonquin  Gas  in  Docket  No.  CP86-732- 
000  for  sales  deliveries  on  an 
interruptible  basis  »  (43  FERC  \  61,041. 
April  6. 1988).  According  to  Granite 
State,  Algonquin  Gas  is  providing 
interruptible  transportation  service  to  its 
customers  pursuant  to  section  311  of  the 
Natural  Gas  Policy  Act  and  Part  254  of 
the  Commission's  Regulations.  Bay 
State,  an  Algonquin  Gas  customer,  is 
eligible  for  such  interruptible 
transportation  service  and  has 
designated  Mahwah  and  Mendon  as 
receipt  points  for  gas  to  be  transported 
by  Algonquin  Gas  to  Bay  State's 
Brockton,  Massachusetts  division,  it  is 
stated.  It  is  explained  that  the  new 
delivery  points  would  be  used  only  for 
interruptible  sales  service,  and  that 
deliveries  for  Granite  State's  account  by 
Tennessee  at  the  new  delivery  points 
would  not  increase  Bay  State's  presently 


■  Deliveries  for  Granite  State's  account  by 
Tennessee  are  limited  to  20.000  Dt  a  day  on  an 
Interruptible  basis  under  the  certificate 
authorization  in  Docket  No.  CP88-732-000.  supra. 


authorized  daily  contract  demand  or 
annual  purchase  entitlements  with 
Granite  State  and  that  no  other 
customer  of  Granite  State  would  be 
adversely  affected  by  the  proposal. 
Finally,  according  to  Granite  State,  no 
construction  is  required  to  establish  the 
new  delivery  points. 

Comment  date:  September  26, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Cliattanooga  Gas  Company,  a  Division 
of  Jupiter  Industries,  Inc.  and 
Chattanooga  Gas  Company 

[Docket  No.  CP88-460-000] 

Take  notice  that  on  August  5. 1988, 
Chattanooga  Gas  Company,  a  Division 
of  Jupiter  Industries.  Inc.  (CGC-Jupiter). 
811  Broad  Street.  Chattanooga. 
Tennessee  37402,  and  Chattanooga,  Gas 
Company  (CGC-Atlanta).  235  Peachtree 
Street,  AUanta.  Georgia  30303,  jointly 
filed  in  Docket  No.  CP8&-66(>-000  an 
application  pursuant  to  sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act 
requesting  (1)  authorization  for  CGC- 
Atlanta  to  acquire  the  gas  liquefaction 
facility  owned  by  CGC-Jupiter,  and  (2) 
authorization  for  CGC-Jupiter  to 
abandon  the  services  provided  by  the 
LNG  facility  and  certificate  in  Docket 
Nos.  CP73-329  and  CP80-487  by  transfer 
of  the  certificates  to  CGC-Atlanta.  all  as 
more  fully  described  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

The  joint  applicants  state  that  the 
request  stems  from  the  April  5, 1988. 
agreement  between  CGC-Jupiter  and 
CGC-Atlanta  whereby  CGC-Atlanta 
would  acquire  substantially  all  of  the 
assets  of  CGC-Jupiter  for  a  cash 
purchase  price  of  approximately  35 
million  dollars.  It  is  indicated  that 
closing  of  the  transaction  is  subject  to 
various  governmental  approvals.  It  is 
also  indicated  that  on  May  6. 1988.  the 
joint  applicants  submitted  an 
application  to  the  Tennessee  Public 
Service  Commission  requesting 
authorization  for  the  sale  of  CGC- 
Jupiter's  assets  to  CGC-Atlanta. 

The  joint  applicants  note  that  the 
certificates  in  Docket  Nos.  CP73-329  and 
CP80-487  authorize  CGC-Jupiter  to  (1) 
sell  LNG  produced  in  the  LNG  facility  to 
various  customers  for  resale  and  (2) 
provide  a  storage  service  for  LNG.  'The 
joint  applicants  state  that  CGC-Jupiter  is 
not  currently  providing  any  service 
pursuant  to  the  certificates  and  CGC- 
Jupiter's  LNG  facility  has  reverted  to  its 
original,  peak-shaving  function.  The 
joint  applicants  state  the  requested 
authorization  is  needed  (1)  to  reflect  the 
April  5. 1988.  agreement  by  CGC-Jupiter 
to  sell  the  LNG  facility  and  (2)  to  ensure 


that  CGC-Atlanta  can  provide  LNG 
service  as  the  successor  to  CGC-Jupiter. 
The  joint  applicants  ask  that  if  the 
Commission  addresses  this  application 
before  the  Tennessee  Public  Service 
Commission  (PSC)  addresses  the 
companion  application,  the 
authorization  be  conditioned  on 
approval  by  the  Tennessee  PSC  of  the 
companion  petition.  In  addition  the  joint 
applicants  ask  for  any  waiver  which 
may  be  needed  in  order  to  grant  the 
requested  authorization. 

Comment  date:  September  2. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Midwestern  Gas  Transmission 
Company 

[Docket  No.  CP88-659-000] 

Take  notice  that  on  August  4. 1988, 
Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  in  Docket 
No.  CP  88-^59-000  an  application 
pursuant  to  sections  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  transport 
up  to  125.000  dt  equivalent  of  natural  gas 
per  day  for  DeKalb  Petroleum 
Corporation  (DeKalb).  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Midwestern  explains  that  the  gas 
would  be  received  at  Emerson. 
Manitoba,  on  the  Canadian  border,  and 
that  equivalent  volumes  would  be 
delivered  to  DeKalb  at  an  existing 
interconnection  with  ANR  Pipehne 
Company  near  Marshfield,  Wisconsin, 
pursuant  to  a  transportation  agreement 
signed  June  10, 1988.  It  is  asserted  that 
the  transportation  service  would  be 
performed  on  an  interruptible  basis  and 
would  require  no  construction  of  new 
facilities.  It  is  stated  that  Midwestern 
would  charge  the  rates  established  in  its 
Rate  Schedule  IT-2. 

Comment  date:  September  2, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP88-666-^)00] 

Take  notice  that  on  August  9. 1988. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston.  Texas  77251- 
147a  filed  in  Docket  No.  CP88-666-4XX)  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
sales  tap  for  the  delivery  of  natural  gas. 
for  resale,  imder  the  certificate 
authorization  issued  in  Docket  No. 
CP82-430-000  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  application  that  is  on  file 
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with  the  Commission  and  open  to  public 
inspection. 

United  proposes  to  construct  and 
operate  a  one-inch  sales  lap  on  its  16- 
inch  Jackson-Mobile  Main  Line  near 
Magee,  Simpson  County,  Mississippi. 
United  states  that  the  new  sales  tap 
would  enable  it  to  supply  an  estimated 
average  of  2  Mcf  per  day  of  natural  gas 
under  United's  Rate.Schedule  DG-N  to 
Entex  Inc.  for  resale  for  commercial  use 
to  the  James  N.  Griffith's  Chicken  Farm. 
United  further  states  that  the  estimated 
peak  daily  and  annual  quantifies  would 
be  9  Mcf  and  800  Mcf,  respectively. 

United  states  that  it  would  construct 
and  operate  the  proposed  sales  tap  in 
compliance  with  18  CFR  Part  157, 
Subpart  F,  and  that  it  has  sufficient 
capacity  to  render  the  proposed  service 
without  detriment  or  disadvantage  to  its 
other  existing  customers. 

Comment  date:  September  26, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  filed  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385^11  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  the  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  0.  Cashell. 
Acting  Secretary. 

[FR  Doc.  88-18800  Filed  8-18-88;  8:45  am] 

BtLLING  CODE  6717-01-M 


[Docket  No.  JD8817017T] 

Designation  of  Tight  Formation,  Duval 
County,  TX;  Tlgtit  Foimatfon 
Determination 

August  16, 1988. 

Take  notice  that  on  August  3. 1988.  the 
Railroad  Commission  of  Texas  (Texas) 
submitted  to  the  Commission  its 
determination  that  the  Hagist  Ranch 
(Wilcox  Reagan,  Wilcox  K  Middle, 
Wilcox  House  C,  and  Wilcox  Basal 
House)  Fields  located  in  Ehival  and 
McMullen  Counties,  Texas,  qualifies  as 
a  tight  formation  under  section  107(b)  of 
the  Natural  Gas  Pohcy  Act  of  1978.  The 
application  includes  the  Railroad 
Commission's  order  issued  July  18, 1988, 
finding  that  the  formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  Part  271. 

Any  person  desiring  to  be  heard  or  to 
protest  Texas'  determination  should  file 
comments  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  the  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214  (1988)).  All  such  comments 
should  be  filed  within  20  days  after 
publication  of  this  notice  in  the  Federal 
Register.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 

the  proceeding. 

Lois  D.  Cashell, 

Acting  Secretary. 

|FR  Doc.  88-18868  Filed  8-18-88:  8:45  am| 

BtLUNG  CODE  e717-«1-M 

[Docket  Noft.  CP8a-€78-000  et  al.] 

Tennessee  Gas  Pipeline  Co.  et  al.; 
Natural  Gas  Certificate  Filings 

August  15. 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Hpeline  Company 

[Docket  No.  CP88-678-O0OJ 

Take  notice  that  on  August  12, 1988, 
Tennessee  Gas  Pipeline  Company, 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  in  Docket  No.  CP8&- 
678-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Citizens  Gas 
Supply  Corporation  (Citizens),  a 
marketer,  under  the  certificate  issued  in 
Docket  No.  CP87-115-000  on  June  18, 

1987,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

"Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  July  14, 

1988.  and  amended  July  20, 1988.  it 
proposes  to  transport  up  to  150.000 
dekatherms  per  day  equivalent  of 
natural  gas  on  an  interruptible  basis  for 
Citizens  from  points  of  receipt  listed  in 
Exhibit  "A"  of  the  agreement  to  delivery 
points  also  Hsted  in  Exhibit  "A",  which 
transportation  service  involves 
interconnections  between  Tennessee 
and  various  transporters.  Tennessee 
states  that  it  would  receive  the  gas  at 
various  existing  points  on  its  system 
Offshore  Louisiana,  and  in  the  states  of 
Louisiana,  Mississippi,  Texas,  Alabama, 
Kentucky,  New  Jersey.  Massachusetts. 
New  York,  and  that  it  would  transport 
and  redeliver  the  gas  to  Citizens  at 
various  points  in  multiple  states. 

Tennessee  advises  that  service  under 
§  284.223(a)  commenced  July  28. 1908.  as 
reported  in  Docket  No.  ST88-5146  (filed 
August  9, 1988). 

Comment  date:  September  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP88-677-000J 

Take  notice  that  on  August  12, 1988, 
Tennessee  Gas  Pipeline  Company, 
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(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CP88- 
677-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Tejas  Power 
Corporation  (Tejas),  a  marketer,  under 
the  certificate  issued  in  Docket  No. 
CP87-115-000  on  June  18. 1987.  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act. 
all  as  more  fully  set  forth  in  the 
application  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  July  7. 
1988,  and  amended  July  7, 1988,  it 
proposes  to  transport  up  to  20,000 
dekathenns  per  day  equivalent  of 
natural  gas  on  an  intemiptible  basis  for 
Tejas  from  points  of  receipt  listed  in 
Exhibit  "A"  of  the  agreement  to  delivery 
points  also  listed  in  Exhibit  "A",  which 
transportation  service  involves 
interconnections  between  Tennessee 
and  various  transporters.  Tennessee 
states  that  it  would  receive  the  gas  at 
various  existing  points  on  its  system 
Offshore  Louisiana,  Offshore  Texas,  and 
in  the  states  of  Louisiana,  Mississippi 
and  Texas,  and  that  it  would  transport 
and  redeliver  the  gas  to  Tejas  at  various 
points  in  the  states  of  Kentucky, 
Louisiana,  Mississippi.  Tennessee.  West 
Virginia.  Indiana.  Illinois,  Texas  and 
Arkansas. 

Tennessee  advises  that  service  under 
S  284.223(a)  commenced  July  7, 1988,  as 
reported  in  Docket  No.  ST8&-5123  (filed 
August  5, 1988). 

Comment  date:  September  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Company 
Division  of  Enron  Corporation 

[Docket  No.  CP88-668-000] 

Take  notice  that  on  August  9, 1968, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.,  (Northern),  1400 
Smith  Street,  P.O.  Box  1188,  Houston, 
Texas  77251-1188,  filed  in  Docket  No. 
CP88-668-000  a  request  pursuant  to 
S  1457.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  Arco 
Oil  &  Gas  Company,  a  producer  of 
natural  gas,  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP86- 
435-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  transport  up  to 
100,000  MMBtu/day  for  Arco  Oil  &  Gas 


Company  from  one  point  of  receipt  in 
Offshore  Texas  to  one  point  of  delivery 
in  Texas.  Northern  states  that 
construction  of  facilities  would  not  be 
required  to  provide  the  proposed 
service. 

Comment  date:  September  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Northern  Natural  Gas  Company 
Division  of  Enron  Corporation 

(Docket  No.  CP8»-675-000] 

Take  notice  that  on  August  12, 1988, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.,  (Northern),  1400 
Smith  Street,  P.O.  Box  1188,  Houston, 
Texas  77251-1188,  filed  in  Docket  No. 
CP88-675-000  a  request  pursuant  to 
§  1157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Maxus  Exploration  Company, 
(Maxus),  under  the  authorization  issued 
in  Docket  No.  CP86-435-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  would  perform  the  proposed 
intenuptible  transportation  service  for 
Maxus,  a  producer  of  natural  gas. 
pursuant  to  an  executed  intemiptible 
transportation  agreement.  The  term  of 
the  transportation  agreement  is  for  one 
year  and  month  to  month  thereafter 
unless  terminated  upon  30  days  prior 
written  notice  by  one  party  to  the  other 
party.  Northern  proposes  to  transport  on 
a  peak  day  up  to  20.000  MMBtu;  on  an 
average  day  up  to  15,000  MMBtu;  and  on 
an  annual  basis  7,300  MMBtu  of  natural 
gas  for  Maxus.  Northern  proposes  to 
receive  the  subject  gas  from  two  receipt 
points  in  Texas  and  Oklahoma. 
Northern  would  then  transport  and 
redeliver  such  volumes  to  Maxus  at 
eighteen  delivery  points  located  in 
Texas.  Northern  avers  that  construction 
of  facilities  would  not  be  required  to 
provide  the  proposed  service. 

Northern  states  that  it  would  perform 
such  transportation  service  for  Maxus 
pursuant  to  its  Rate  Schedule  IT-1,  or 
any  effective  superseding  rate  schedule 
on  file  with  the  FERC  or  any  successor 
thereof.  It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self- 
implementing  provision  of 
S  284.223(a)(1)  of  the  Commission's 
regulations.  Northern  commenced  such 
self-implementing  service  on  June  1, 
1988,  as  reported  in  Docket  No.  ST88- 
5172-000. 

Comment  date:  September  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


5.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP88-676-000| 

Take  notice  that  on  August  12, 1988, 
Tennessee  Gas  Pipeline  Company, 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP88- 
676-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Mobile 
Natural  Gas,  Inc.  (Mobil),  a  marketer, 
under  the  certificate  issued  in  Docket 
No.  CP87-115-000  on  June  18, 1987, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
application  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  July  25, 
1988,  it  proposes  to  transport  up  to 
100,000  dekathenns  per  day  equivalent 
of  natural  gas  on  an  intemiptible  basis 
for  Mobile  from  points  of  receipt  listed 
in  Exhibit  "A"  of  the  agreement  to 
delivery  points  also  listed  in  Exhibit 
"A",  which  transportation  service 
involves  interconnections  between 
Tennessee  and  various  transporters. 
Tennessee  states  that  it  would  receive 
the  gas  at  various  existing  points  on  its 
system  Offshore  Louisiana,  Onshore, 
Texas,  and  in  the  states  of  Louisiana 
and  Texas,  and  that  it  would  transport 
and  redeliver  the  gas  to  Mobil  at  various 
points  in  West  Virginia. 

Tennessee  advises  that  service  under 
§  284.223(a)  commenced  August  1, 1988, 
as  reported  in  Docket  No.  ST8&-5145 
(filed  August  9, 1988). 

Comment  date:  September  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
pretest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


Federal  Register  /  Vol.  53.  No.  161  /  Friday.  August  19.  1988  /  Notices 


31751 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  18865  Fiid  8-18-88;  8:45  am) 

BILUNG  CODE  t717-01-M 

[Docket  No.  ER88-433-000] 

Central  Louisiana  Electric  Company, 
Inc.;  Filing 

August  16,  1988. 

Take  notice  that  on  July  27, 1988, 
Central  Louisiana  Electric  Company, 
Inc.  (CLECO)  tendered  for  filing 
additional  data  in  support  of  its  filing 
and  an  amendment  to  the  proposed  fuel 
adjustment  clause  contained  in  its  May 
27, 1988  filing  for  a  rate  increase  for  firm 
power  service  provided  to  the  Towns  of 
Boyce  and  Elizabeth,  Louisiana. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  25, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  O.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-18869  Filed  8-18-88:  8:45  am] 

BILUNQ  CODE  8717-01-M 


[Docket  Nos.  RP8S-44-010  and  RP88-184- 
003] 

El  Paso  Natural  Gas  Co.;  August  IS, 
1988. 

Take  notice  that  on  August  10, 1988,  El 
Paso  Natural  Gas  Company  (El  Paso) 
filed  First  Substitute  Original  Sheet  No. 
1-D.3,  First  Revised  Sheet  No.  1-D.3, 
Second  Revised  Sheet  No.  1-D.3  and 
Substitute  Second  Revised  Sheet  No.  1- 
D.3  to  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  2. 

El  Paso  states  that  the  purpose  of  this 
filing  is  to  insert  the  "San  Juan  Triangle 
Facilities  Demand  Charge"  which  had 
been  omitted  from  earlier  filings, 
including  compliance  filings  made  on 
July  14  and  August  1, 1988.  El  Paso 
requests  that  these  tariff  sheets  be 


substituted  for  their  previously  filed 
counterparts. 

El  Paso  states  that  a  copy  of  this  filing 
is  being  served  upon  all  parties  of  record 
in  Docket  Nos.  RP88-44-000  and  RP88- 
184-000  and  upon  all  interstate  pipeline 
system  customers  of  El  Paso  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  23. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
(FR  Doc.  88-18870  Filed  8-18-88:  8:45  am] 

BILUNG  CODE  6717-01-M 

[Docket  No.  TA88-2- 15-001] 

Mid  Louisiana  Gas  Co.;  Proposed 
Change  of  Rates 

August  15, 1988. 

Take  notice  that  Mid  Louisiana  Gas 
Company  (Mid  Louisiana)  on  August  9. 
1988,  tendered  for  filing  as  a  part  of  First 
Revised  Volume  No.  of  its  FERC  Gas 
Tariff,  Substitute  Sixty-Fourth  Revised 
Sheet  No.  3a  to  become  effective 
September  1. 1988. 

Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  Substitute  Sixty-Fourth 
Revised  Sheet  No.  3a  is  to  reflect  the 
correction  of  mathematical  error 
contained  in  the  calculation  of  the 
Purchased  Gas  Cost  Surcharge  in  its 
filling  of  July  1,1988. 

Mid  Louisiana  states  this  filing  is 
made  in  accordance  with  Section  19  of 
Mid  Louisiana's  FERC  Gas  Tariff. 
Copies  of  this  filing  have  been  mailed  fo 
Mid  Louisiana's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  204?fi  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motion.s  or  protests 


should  be  filed  on  or  before  September 
6, 1988.  Protests  will  be  considered  by 
the  Commission  in  determinmg  the 
appropriate  action  to  be  taken,  but  will 
not  have  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-18871  Filed  8-18-88;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  Nos.  RP88-94-000;  RP88-94-001) 

Natural  Gas  Pipeline  Co.  of  America; 
Notice  of  Technical  Conference 

August  15. 1988. 

Pursuant  to  the  Commission  order 
issued  on  April  29, 1988,  a  second 
technical  conference  will  be  held  to 
address  issues  in  the  above-captioned 
proceeding.  The  conference  will  be  held 
on  Thursday,  September  8, 1988.  at  1:00 
p.m.  in  a  room  to  be  designated  at  the 
office  of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC.  20423. 

All  interested  parties  are  permitted  to 
attend. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  88-18872  Filed  8-18-88;  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  6-4579-051  et  al.] 

OXY  USA  Inc.,  Successor  to  Cities 
Service  Oil  and  Gas  Corp.; 
Redesignation 

August  16.  1988. 

Take  notice  that  on  June  3, 1988.  OXY 
USA  Inc.  of  P.O.  Box  300.  Tulsa. 
Oklahoma  74102,  filed  an  application 
pursuant  to  §  157.23(b]  of  the  Federal 
Energy  ReguIator>'  Commission's 
Regulations  to  amend  certificates  of 
public  convenience  and  necessity  to 
substitute  OXY  USA  Inc.  for  Cities 
Service  Oil  and  Gas  Corporation.  OXY 
USA  Inc.  also  requests  that  the  FERC 
Gas  Rate  Schedules  of  Cities  Service  Oil 
and  Gas  Corporation  be  redesignated  as 
those  of  OXY  USA  Inc.  and  that  OXY 
USA  Inc.  be  substituted  for  Cities 
Service  Oil  and  Gas  Corporation  in  any 
related  proceedings  presently  pending 
before  the  Commission.  The  related 
certificates  and  rate  schedules  are  listed 
in  the  attached  Exhibit  A.  The 
application  is  on  file  with  the 
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Commission  and  open  for  public 
inspection. 

Elective  April  1, 1988,  the  corporate 
name  of  Cities  Service  Oil  and  Gas 
Corporation  was  changed  to  OXY  USA 
Inc.as  evidenced  by  a  Certificate  of 
Amendment  of  Certificate  of 
Incorporation  dated  February  22, 1988. 

Notice  is  hereby  given  that  all 
certificates  and  related  rate  schedules 
as  listed  in  the  attached  Exhibit  A  are 
hereby  redesignated  to  reflect  the 
corporate  name  change  from  Cities 
Service  Oil  and  Gas  Corporation  to 
OXY  USA  Inc.  and  that  OXY  USA  Inc. 
is  substituted  for  Cities  Service  Oil  and 
Gas  Corporation  in  all  pending 
proceedings. 
Lois  D.  Casbell, 
Acting  Secretary. 

Exhibit  A 


RS. 
No. 


Purchaser 


r 
18. 

!»• 

20. 
21  . 
23. 
24. 
25. 
27. 
28. 
31  . 
32 

38. 

39. 
40. 
41  . 
50. 

51  . 

53. 

57. 

58 

59. 

60 

61 

62 

63 

64 

65 

66 

69 

90 

91 

98 


99* 

100* 
107.. 

108. 
111  . 


TrunkHne  Gas  Company 

El  Paso  Natural  Gas  Com- 
pany. 

...do 

...do 

...do 

...do 

...do - 

...do 

...do 

...do 

...do 

Northern  Natural  Gas  Cortv 
pany. 

El  Paso  Natural  Gas  Com- 
pany 

...do 

...do 

...do 

Texas  Gas  Transmission 
Corp.. 

El  Paso  Natural  Gas  Com- 
pany 

Northern  Natural  G«s  Com- 
pany. 

El  Paso  Natural  Gas  Com- 
pany. 

...do 

...do 

...do 

...do 

...do _ 

...do 

...do 

...do 

...do - 

Lone  Star  Qas  Company 

K  N  Enargy,  Inc 

Colorado  Interstate  Qas 
Company. 

Norttiam  Natural  Gas  Com- 
pany. 

Colorado     Interstate     Gas 

Company. 

...do 

Pttillips     ee     Natural     Gas 

Company. 

K  N  Eriergy,  Inc 

PMfflps    06     Natural     Gas 

Company. 


Certificate 
Docket 


G-4579 
G-4579 

G-4579 
G-4579 
G-4579 
G-4579 
G-4579 
G-4579 
Q-^579 
G-4579 
G-4579 
G-4579 

G-4579 

G-4579 
G-4579 
G-4579 
G-4579 

G-4579 

G-4579 

G-4579 

G-4579 
G-4579 
G-4579 
G-4579 
G-4579 
G-4579 
G-4579 
G-4579 
G-4579 
G-4579 
G-4579 
G-4579 

3-11638 

G- 16997 
G-12149 

0-12150 
G-14532 

6-4579 
G-14533 

G-14525 
G- 14526 
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R.S. 
No. 

Pufctiaaef 

Certificate 
Docket 

G-14530 

G-14524 

G- 14522 

G-14523 

120.. 

Ptiilips  ee  Natural  Qas  Com- 
pany. 

Q-14529 

121 

K  N  Enerov  Inc  .. 

G-4579 

124., 

West  Texas  Gathering  Com- 
pany. 

G- 14437 

125" 

Colorado     Interstate     Gas 
Company. 

G-457a 

1?6 

...do 

Q-4579 

127.. 

Northern  Natural  Gas  Com- 
pany. 

G-17451 

129.. 

Natural  Qas  Pipeline  Co  of 
America. 

G-18352 

130.. 

El  Paao  Natural  Gas  Com- 
pany. 

G- 18456 

133.. 

Colorado     Interstate     Gas 
Company. 

G- 19549 

134.. 

Tnjnkllrw  Gas  Company 

G-19559 

135.. 

El  Paso  Natural  Gas  Com- 
pany. 

G-4579 

137.. 

Transwestem  Pipeline  Com- 
pany. 

G- 18235 

140* 

Nortt>em  Natural  Gas  Com- 
pany. 

CI60-830 

142.. 

Transwestem  Pipeline  Com- 
pany. 

0-18236 

146.. 

Colorado     Interstate     Gas 
Company. 

CI61-1123 

147.. 

Transweatam  Pipelina  Com- 
pany. 

CI61-1100 

150.. 

Ringwood    Gathering    Com- 
pany   and    Piorwer    Gas 
Products  Company. 

CI61-1664 

152.. 

Natural  Gas  Pipeline  Co.  of 
America. 

Ct62-72 

153 

.do 

CI62-50e 

158.. 

Colorado     Interstate     Gas 
Company. 

CI63-76 

160.. 

Northern  Natural  Gas  Com- 
pany. 

CI63-316 

Ifi? 

CI63-647 

164.. 

Natural  Qas  PipeHna  Co.  of 
America. 

063-710 

165.. 

Cokyado     Interstate     Gas 
Company. 

CI63-1307 

166* 

f^ofthem  Natural  Qas  Com- 
pany. 

0-4579 

1fi7* 

...do 

G-4579 

168* 

...do 

Q-4579 

1fi<^' 

.do 

G-4579 

170* 

.  do 

Q-4579 

171* 

...do 

G-4579 

172.. 

Arkla  Enargy  Raaources.  a 
division  of  Arkla.  Inc.. 

CI64-136 

175.. 

Colorado     Interstate     Gas 
Company. 

CI64-664 

176.. 

Columbia  Gas  Transmission 
Corp.. 

0-2721 

177.. 

B  Paao  Natural  Gas  Com- 
pany. 

Q-4579 

180.. 

Tennessee     Gas     Pipeline 
Company. 

G-11046 

16?* 

ANR  Pipatna  Company 

O- 13228 

185.. 

Southern  Natural  Gaa  Com- 
pany. 

cieo-20 

186.. 

Tennessee     Gas     Pipeline 
Company. 

G- 19707 

187 

...do 

CI62-135 

190. 

Northern  Natural  Qas  Conr>- 
pany. 

084-752 

191  . 

...do 

064-773 

193. 

Tennessee     Gas     Pipeline 
Company. 

CI64-1110 

199* 

El  Paao  Natural  Gas  Com- 
pany. 

CI64-1451 
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R.S. 
No. 

Purchaser 

C«rtifk:ate 
Docket 

200.. 

wmiams  Natural  Qas  Corr*- 
pany 

G-9792 

201.. 

Northern  Natural  Gas  Com- 
pany, 

CI61 -385 

203.. 

El  Paso  Natural  Qas  Com- 
pany. 

G-3566 

205.. 

..do 

G-3567 

?in 

„,do 

CI6&-636 

217.. 

Northern  Natural  Gas  Com- 
pany, 

CI67-1566 

218.. 

Transwestern  Pipeline  Com- 
pany, 

CI67-930 

220.. 

Texas  Eastern  Transmission 
Corp,, 

CI68-311 

223.. 

Southern     California     Qas 
Company, 

066-924 

224.. 

Tennessee     Qas     Pipeline 
Company. 

CI67-864 

225.. 

Transwestem  Pipefine  Com- 
pany. 

CI68-1276 

228.. 

Terwieaeee     Qas     Pipeline 
Company. 

089-57 

231  .. 

Texas     Gas     Transmission 
Corp. 

G-4560 

233,. 

Kentucky  West  Virginia  Qas 
Co.. 

G-7008 

234.. 

Cokjmbia  Qas  Transmission 
Corp.. 

G-7009 

??5 

...do 

G-7009 

236  . 

Oklahoma      Gas     Pipeline 
Company 

G-701 1 

?17 

K  N  Energy,  Inc 

G-7012 

238.. 

Northern  Natural  Gas  Com- 
pany. 

O-7014 

239 

do                        

G-701 5 

240.. 

...do 

G-701 5 

241.. 

Colorado     Merstata     Gas 
Company. 

G-7018 

242., 

Northern  Natural  Gas  Com- 
pany 

Q-7017 

243., 

Oklahoma     Gas      PipeHne 
Company. 

G-7018 

244* 

Coinrado     Interstate     Gas 
Company. 

G-8994 

245.. 

Norttiem  Natural  fins  Com- 
pany. 

0-9864 

246.. 

Colorado     Interstate     Gas 
Company. 

0-10602 

248  . 

Columt>ia  Gas  Transmission 
Corp.. 

0-12487 

249.. 

Northern  Natural  Gas  Com- 
pany 

0-12506 

253.. 

Colorado     Interstate     Gas 
Company. 

G-7006 
G-701 0 

255.. 

Colorado     Interstate     Gas 
Company. 

CI60-169 

261.. 

CNQ  Transmission  Corpora- 
tion, 

G-7074 

262 

.do 

G-7075 

264 

do         

G-7077 

267.. 

CokjmbIa  Qas  Transmitston 
Corp., 

G-7oeo 

269 

,  do 

G-7081 

270., 

Equitable          Transmission 
Company. 

G-70B3 

271,, 

Columbia  Gas  Transmission 
Corp., 

G-7084 

272 

,do  

G-70B5 

274,. 

CNG  Transmission  Corpora- 
tion, 

G-11120 

?77 

,.,do„ 

G- 13074 

G-11648 

Corp.. 

280,. 

CNQ  Transmission  Corpora- 
tkxv 

060-139 

281* 

Columtiia  Gas  Transmission 
Corp. 

062-458 
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as 

No. 

Purchaser 

Cer««cate 
Docket 

R.S. 
No. 

Purchaser                       ^^l^^^^ 

I 

282  . 

CNG  Transmission  Corpora- 
ttori 

CI62-498 

365* 

Arkta  Energy  Resources,  a 
division  of  Arkla,  Inc.. 

G-2712 

451.. 

El  Paso  Natural  Gas  Com-     077-634 
pany 

285.. 

Equitable           Transmission 

CI63-1312 

368* 

Texas  Transmission  Corp 

G-9789 

453.. 

ANR  Pipeline  Company             077-693 

Company. 

370* 

...do 

G-10188 

454.. 

Northern  Natural  Gas  Com- 

077-622 

286.. 

Texas     G«s     Tranwnission 
Coip.. 

CI63-1317 

373* 

375.. 

...do 

&-16204 
G-19716 

oanv 

...do. 

455.   ANR  Pipeline  Company 

CI77-699 

288.. 

Nortllem  Natural  Gas  Corrv 
pany. 

CI64-425 

376  . 

Tennessee     Gas     Pipeinw 
Company. 

080-198 

456  .1  Panhandle      Eastern      Pipe 
Line  Co                                [ 

077-770 

292.. 

Columbia  Gas  Transmission 

CI66-351 

377.. 

Texas  Eastern  Transmission 

061-1131 

457  .  ANR  Pipetme  Company 

078-6 

Corp.. 

Corp.. 

458..   K  N  Energy.  Inc 

078-99 

297.. 

...«to. _ - 

068-212 

379.. 

Arkla  Energy  Resources,  a 

G-2712 

459..  Natural  Gas  Pipeline  Co   of 

078-156 

299.. 

CNG  Tranamiaaion  Corpora- 

CI68-736 

division  ol  Arkla,  lr>c.. 

America 

tion. 

380  . 

TrunkSne  Gas  Company 

CI72-231 

460     Panhandle      Eastern      Pipe 

CI78-21 1 

300.. 

...do 

CI68-891 

383  . 

Arkla  Energy  Resources,  a 

072-600 

Line  Co                                1 

302.. 

ANR  Pip^wrw  Coffipflny 

CI68-T322 

division  of  Arkla,  Inc.. 

462  .i  ANR  Pipeline  Company 

078-392 

304.. 

Trarwncstarrt  Plpoirw  Com- 

069-394 

384.. 

TransM«stem  PIpetne  Com- 

072-635 

467..  Northern  Natural  Gas  Com-  [ 

CI78-615 

pany. 

pany. 

pany                                     ' 

305.. 

Natural  Gas  Pipeline  Co.  of 
America. 

CI&9-406 

399  . 

ANR  Pipeine  Company 

CI72-840 

469.. 

ANR  Pipeline  Company 

CI78-688 

391.. 

CfJG  Transmission  Corpora- 

073-116 

473  . 

K  N  Energy.  Inc 

078-838 

310.. 

Ct89-443 

toon. 

476  J  Northern  Natural  Gas  Com- 

078-1048 

311  .. 

...do 

009-1096 

392.. 

ANR  Pipeline  Company 

073-38 

1      pany 

313.. 

...do 

CI69-1236 

394.. 

CNG  Transmission  Corpora- 

073-206 

478. .|  ...do 

Ct78-693 

314.. 

Texas  Eastern  Transmission 

CI69-1235 

tion. 

479..  Colorado     Interstate     Gas 

078-1217 

Corp.. 

398.. 

Tennessee     Gas     PipeTine 

073-468 

Company 

315.. 

Tennassee     Gas     Pipeline 

069-1117 

Company. 

480.. 

El  Paso  Natural  Gas  Com 

CI79-426 

Company. 

399.. 

Columbia  Gas  Transmission 

073-635 

pany 

316* 

Northern  Natural  Gas  Com- 

CI70-eO 

Corp.. 

481.. 

ANR  Pipeline  Company 

CI79-462 

pany. 

400.. 

Tennessee     Gas     Pipeline 

CI  73-728 

482.. 

Tennessee     Gas     Pipeline     CI79-508 

317.. 

Tranawiestem  Pipefirw  Com- 

070-176 

Company 

Company 

pany. 

403.. 

Southern  Natural  Gas  Com- 

073-845 

483.. 

ANR  Pipeline  Company \  O79-470 

318.. 

CNG  Transmission  Corpora- 

070-129 

pany. 

490.. 

...do 

CI80-422 

tion. 

406.. 

Transwestern  Pipeline  Com- 

CI74-194 

492 

Southern  Natural  Gas  Com- 

ciei-5 

319.. 

Mountain    Fuel    Resources, 

CI70-481 

pany. 

pany 

Inc.. 

407.. 

Norttiem  Natural  Gas  Com- 

CI74-435 

494.. 

Tennessee      Gas      Pipeline 

CI81-202 

322.. 

Tennessee     Gas     Pipeline 

070-598 

pany. 

Company 

Company. 

410.. 

CI75-181 

495.. 

Transcontinental    Gas    Pipe 

C181-300 

323.. 

...do 

CI70-660 

411  .. 

K  N  Energy,  Inc 

CI75-227 

Une  Corp 

325.. 

ANR  Rpellne  Company 

070-941 

415.. 

Terwessoe     Gas     Pipeline 

CI75-489 

497.. 

Texas  Eastern  Transmission 

C181-44 

327.. 

070-962 

Company. 

Corp.. 

Corp.. 

417.. 

Northern  Natural  Gas  Com- 

075-539 

498.. 

Williams  Natural  Gas  Com- 

CI7&-210 

329.. 

ANR  Pipeline  Company 

070-1060 

pany. 

pany 

330.. 

Texas  Eastern  Transmisaion 

CI7 1-237 

418.. 

Texas     Gas     Transmission 

075-558 

499  . 

Tmnkkne  Gas  Company 

CI82-204 

Corp.. 

Corporation. 

500.. 

...do 

082-217 

331.. 

Tennaaeee     Gas     Pipeline 
Company. 

070-1008 

419* 

B  Paso  Nekjral  Gas  Com- 
pany 

075-605 

501  .. 

Northern  Natural  Gas  Com- 
pany 

C182-X2 

332.. 

Transcontinental    Gas    Pipe 
Line  Corp.. 

071-207 

420.. 

Trarwwaslern  Pipeline  Com- 
pany. 

075-606 

503 

El  Paso  Natural  Gas  Com- 
pany 

Cte2-434 

333.. 

Columt><a  Gas  Transmission 
Corp.. 

071-295 

424.. 
425.. 

...do 

076-38 
a7»-18 

505.. 

Tennessee     Gas      Pipeline 
Company 

083-166 

TrunWIne  Gas  Company 

334.. 

Arkla  Energy  Resources,  a 
division  of  Arkla,  Inc.. 

CI71-324 

426.. 

Tenneseae     Gas     Pipeline 
Company. 

076-56 

507.. 

Transcontinental    Gas    Pipe 
Ijne  Corp. 

084-435 

335. 

El  Paso  Natural  Gas  Com- 

CI71-435 

429  . 

...do - 

076-220 

509.. 

Northern  Natural  Gas  Com- 

0185-262 

pany. 

430.. 

...do 

076-605 

pany 

337.. 

CNQ  TranwnlasiDn  Corpora- 
tton. 

07 1-492 

431. 

Colorado     Interstate     Gas 
Company. 

078-333 

511.. 

Williston     Basin     Interstate 
Pipeline  Co 

085-638 

338.. 

Phillips     66     Natur«l     Gas 

G-14531 

434. 

Northern  Natural  Gas  Com- 

CI76-381 

512. 

ANR  Pipeline  Company 

r3n6-183 

Company. 

pany. 

513.. 

Amoco  Gas  Company 

065-623 

G- 14527 

436. 

Tennessee     Gas     Pipeline 

O76-620 

514.. 

Northern  Natural  Gas  Com- 

CI86-133 

G-14258 

Company 

pany 

G-14521 

437. 

El  Paso  Malurai  Gas  Com- 

CI77-16 

515.. 

Temessee     Gas     Pipeline 

086-2C8 

339. 

Columbia  Gas  Transmission 

071-569 

pany. 

Company 

Corp.. 

440. 

Colorado     Interstate     Gas 

077-188 

516.. 

ANR  Pipefcie  Company 

O0&-366 

344. 

WIIRams  Natural  Gas  Com- 

072-69 

Company. 

518.. 

...do 

086-362 

pany. 

441* 

Natural  Qas  Pipeline  Co  of 

077-99 

520.. 

Columbia  Gas  Transmission 

CI86-360 

345- 

Transwestem  Pipeline  Com- 

072-78 

Amartca 

Corp 

pany. 

442. 

El  Paso  Natural  Gas  Com- 

077-327 

521. 

...do 

CI86-,'«B 

347. 

Columbia  Gas  Transmission 

072-160 

pany. 

522.. 

Northern  Natural  Gas  Com- 

066-366 

Corp. 

443. 

Trsnseo  Gas  Supply  Com- 

077-402 

pany. 

349. 

6-2712 

pany. 

523. 

Northwest  Pipeline  Corpora- 

CI86-363 

dMsion  o(  ArWa.  Iik:.. 

445. 

CI77-174 

tion. 

351* 

Southern  Natural  Gas  Com- 

G^-2712 

America 

525. 

Southern  Natural  Gas  Com- 

CI86-356 

pany. 

446. 

El  Paso  Natural  Gas  Com- 

CI77-491 

pany. 

355. 

Texas  Eastern  Trarwrriission 

G-3031 

pany. 

526. 

Texas  Eastern  Transmission 

,  086-343 

Coip- 

MobH  Oil  Connralion 

G-3031 

447. 
440 

...da 

077-512 
CI77-579 

527. 

Corp. 
Texas     Gas     Transmission 

1 

358. 

Tenrwasae     Gas     Pipeline 

'  CI86-342 

362 

Arkla  Energy  Resources,  a 

G-3031 

Company. 

Corporation, 

1 

dMsion  of  Arkla,  Inc.. 

449. 

Transco  Gas  S<jpply  Conv 

077-594 

528. 

Transco   Gas   Supply   Com- 

1 CI86-357 

364. 

G-8713 

pany. 

pany 

1     Conipany. 

450. 

...do 

CI77-616 

529 

.-do 

•  oee-355 
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RS. 
No. 

Purchaser 

Certificate 
Docket 

fs:io 

...do 

CI86-354 

■i.?i 

...do 

CI86-341 

S3? 

...do 

CI86-352 

133 

...do 

CI86-351 

535  . 

536 

Transcontinental    Gas 

Line  Corp.. 
...do 

Pipe 

CI86-346 
CI86-353 

537 

...do 

CI86-349 

538.. 
544.. 

645.. 

546.. 

547.. 

548.. 

S4«> 

Trvjnkline  Gas  Company 

Columbia  Gas  Transmission 
Corp.. 

Nortt)em  Natural  Gas  Com- 
pany. 

Transco  Gas  Supply  Com- 
pany. 

Transcontinental    Gas    Pipe 
UneCorp.. 

Texas  Eastern  Transmission 
Corp.. 

...do 

CI86-348 
CI73-122 

CI87-105 

CI8 1-490 

CI87-255 

CI87-624 

CI87-775 

550  . 

551 

Trunkline  Gas  Company 

..do 

CI87-8e5 
CI87-886 

552.. 
553.. 

Colorado     Interstate     Gas 

Company. 
Texas  Eastern  Transmission 

Corp.. 

CI88-152 
G- 17239-001 

'Operator,  et  al. 
[FR  Doc.  8a-18873  Filed  8-18-«8;  8:45  am| 

BIUJNG  CODE  •717-01-M 


[Docket  No.  RP88- 155-001) 

Southern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

August  15,  1988. 

Take  notice  that  on  August  9, 1988. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  original  and  revised  tariff 
sheets  to  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1  to  become 
effective  June  1, 1988: 
Substitute  Sixth  Revised  Sheet  No.  45B 
Substitute  Fifth  Revised  Sheet  No.  45C 
Substitute  Seventh  Revised  Sheet  No. 

45D 
Substitute  Eighth  Revised  Sheet  No.  45E 
Substitute  First  Revised  Sheet  No.  45E.1 
Substitute  First  Revised  Sheet  No.  45E.2 
Substitute  First  Revised  Sheet  No.  45E.3 
Substitute  First  Revised  Sheet  No.  45E.4 
Substitute  Original  Revised  Sheet  No. 

45E.5 
Substitute  Original  Revised  Sheet  No. 

45E.6 
Substitute  Original  Revised  Sheet  No. 

45E.7 
Substitute  Original  Revised  Sheet  No. 

45E.8 

Southern  states  that  the  proposed 
tariff  sheets  reflect  certain  changes  to 
the  Purchased  Gas  Adjustment  (PGA) 
clause  of  Southern's  tariff  in  compliance 
with  the  July  8, 1988  order  issued  by  the 
Director  of  the  Office  of  Pipeline  and 


Producer  Regulation  in  Docket  No. 
RP88-155-O00. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions  and 
upon  the  parties  to  Docket  No.  RP88- 
155-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.212  or  385.214) 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  23, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-18874  Filed  &-18-a8:  8:45  am] 

BILUNG  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  May  23  Through 
May  27, 1988 

During  the  week  of  May  23  through 
May  27, 1988,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  appHcations  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Glen  Milner.  5/23/88.  KFA-0188 

Glen  Milner  filed  an  Appeal  from  a 
denial  by  the  Senior  Information  Officer. 
Albuquerque  Operations  Office,  of  a 
Request  for  Information  which  he  had 
submitted  under  the  Freedom  of 
Information  Act.  The  document  that  was 
the  subject  of  the  Appeal  was  a  page  of 
a  technical  manual  concerning  the 
characteristics  of  containers  for  nuclear 
weapons.  In  considering  the  Appeal,  the 
DOE  found  that  the  document  sought 
might  be  exempt  from  mandator>' 
release  pursuant  to  Exemption  2  of  the 
FOIA,  but  that  the  determination  letter 
did  not  contain  sufficient  information  to 
enable  the  DOE  to  make  a  decision 
regarding  the  exemption's  application  in 


the  case.  Accordingly,  the  matter  was 
remanded  for  release  of  the  document  or 
a  new  determination  letter  explaining  in 
more  detail  why  the  document  was 
exempt  from  release  under  Exemption  2. 

JeffNesmith,  5/24/88,  KFA-0184 

Jeff  Nesmith  filed  an  Appeal  from  a 
determination  by  the  Chairman  of  the 
Superconducting  Super  Collider  (SSC) 
Task  Force  of  a  request  which  he  had 
submitted  under  the  Freedom  of 
Information  Act.  Nesmith  sought  copies 
of  the  contents  of  sealed  envelopes, 
containing  voluntary  offers  of  financial 
assistance,  that  were  submitted  with  the 
SSC  site  proposals.  In  considering  the 
Appeal,  the  DOE  found  that  the  contents 
of  the  sealed  envelopes  do  not 
constitute  agency  records,  and  therefore 
are  not  subject  to  the  FOIA. 
Accordingly.  Nesmith's  Appeal  was 
denied. 

Office  of  Scientific  &  Technical 

Information.  5/26/88.  KFA-0158 
The  DOE's  Office  of  Scientific  and 
Technical  Information  (OSTI)  filed  a 
Motion  for  Clarification  of  a  Decision 
and  Order  that  had  been  issued  to  the 
National  Security  Archive  on  December 
18. 1987.  That  Decision  required  OSTI  to 
search  its  computerized  database  for 
information  that  was  sought  by  the 
NSA.  The  DOE  found  that  while  it  is 
clear  that  the  FOIA  does  not  require 
agencies  to  make  computations  or 
manipulate  data  contained  in 
computerized  records,  when  an  agency 
already  has  software  capable  of 
retrieving  the  information  sought  by  a 
requester,  the  FOIA  requires  that  the 
agency  utilize  its  computer  capabihties 
to  retrieve  the  information. 

Request  for  Exception 

Pro  Oil.  5/27/88,  KEE-0164 

Pro  Oil  filed  an  Application  for 
Exception  in  which  it  sought  relief  from 
its  obligation  to  submit  Form  EIA-782B, 
entitled  "Reseller/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  the  firm's  request,  the  DOE 
found  that  the  firm  failed  to  demonstrate 
that  it  was  experiencing  a  significantly 
greater  hardship  than  other  reporting 
firms.  Accordingly,  exception  relief  was 
denied. 

Motion  for  Discovery 

Ozark  County  Gas,  Inc.,  Charles  Luna, 
5/25/88  KRD-0239.  KRH-0239 
The  OHA  issued  a  Decision  and 
Order  denying  a  Motion  for  Discovery 
and  Motion  for  Evidentiary  Hearing 
filed  by  Ozark  County  Gas,  Inc.  and 
Charles  Luna  in  connection  with  a 
Remedial  Order  issued  to  them.  In 
denying  the  Motion  for  Discovery,  the 


OHA  found  that  the  information  sought 
by  Luna  and  Ozark  was  irrelevant  to  the 
final  resolution  of  the  case.  OHA  also 
denied  the  PRO  respondents'  request  for 
an  evidentiary  hearing,  finding  that  Luna 
and  Ozark  had  not  shown  that 
convening  such  a  hearing  would  in  any 
way  advance  the  resolution  of  the 
factual  disputes  in  the  case. 

Refund  Applications 

Aminoil  U.S.A.,  Inc./Orland  LP-Gas. 

Inc..  OrlandLP.  Gas  Co..  5/27/88. 

RF139-1.  RF139-2 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  by  the  previous  and  current  owners 
of  Orland  LP-Gas.  Inc.  (Orland)  in  the 
Aminoil  U.S.A.,  Inc.  special  refund 
proceeding.  The  DOE  first  found  that 
Orland  had  demonstrated  that  it 
experienced  injury  in  connection  with 
its  Aminoil  purchases.  The  DOE  then 
found  that  by  virtue  of  complete 
ownership  of  the  corporation's  stock,  the 
current  owner  was  the  proper  party  to 
receive  the  corporation's  refund.  The 
DOE  concluded  that  the  firm  should 
receive  a  refund  of  $22,361,  representing 
$12,786  in  principal  and  $9,575  in 
interest. 

Augustus  Bros..  Inc.,  5/27/88,  RF272- 
6283 
The  DOE  issued  a  Decision  and  Order 
considering  an  application  for  a  crude 
oil  overcharge  refund  filed  by  Augustus 
Bros.  Inc.,  a  gasoline  retailer  during  the 
period  August  19, 1973  through  January 
27, 1981.  Because  Augustus  did  not 
demonstrate  that  it  was  injured  due  to 
the  crude  oil  overcharges,  the 
application  was  denied. 

BAK  Ltd./ Amoco  Corporation.  Supreme 
Petroleum  Co.,  of  New  Jersey.  5/27/ 
88.  RF303-1,  RF303-2 
The  DOE  issued  a  Decision  and  Order 
'   concerning  Applications  for  Refund  filed 
by  Amoco  Corporation,  an  integrated 
petroleum  refiner,  and  Supreme 
Petroleum  Co.,  of  New  Jersey,  a 
petroleum  products  reseller.  Both 
applicants  sought  a  portion  of  the 
settlement  fund  obtained  by  the  DOE 
through  a  consent  order  entered  into 
with  Bernard  A.  Krouse,  Krouse  Fuel 
Co.,  Allan  Fuel  Co..  Kealy  Fuel  Co.,  and 
Walter  T.  Hoff  &  Son  (BAK).  The  DOE 
found  that  Amoco  was  injured  by  BAK's 
alleged  No.  2  heating  oil  overcharges. 
Using  the  competitive  disadvantage 
methodology,  the  DOE  determined  that 
Amoco  was  entitled  to  receive  its 
maximum  potential  refund  of  $32,347 
plus  $30,245  in  accrued  interest. 
Accordingly,  Amoco  was  granted  a  total 
refund  of  $62,592.  The  DOE  denied  the 
Supreme  refund  claim  because  the  firm, 


a  spot  purchaser  of  BAK  heating  oil. 
failed  to  demonstrate  that  it  was  injured 
by  BAK's  pricing  practices. 
Beacon  Oil  Company/E.B.  Johnstone, 
Inc..  Redwood  Tree  Service 
Stations,  Inc.,  Wallace  Transport, 
5/26/88,  RF238-15.  RF238-28, 
RF238-76 
The  DOE  issued  a  Decision  and  Order 
concerning  the  Applications  for  Refund 
filed  by  E.B.  Johnstone,  Inc.  (Johnstone), 
Redwood  Tree  Service  Stations,  Inc. 
(Redwood),  and  Wallace  Transport 
(Wallace)  in  the  Beacon  Oil  Company 
special  refund  proceeding.  Since 
Wallace,  and  end-user  of  Beacon 
products,  failed  to  provide  adequate 
purchase  volume  information,  its  claim 
was  denied.  Johnstone  and  Redwood 
were  retailers  that  provided  purchase 
volume  information  demonstrating  that 
they  were  each  entitled  to  refunds  of 
less  than  $5,000.  Accordingly,  the  two 
firms  were  granted  refunds  totaling 
$10,299,  representing  $4,862  in  principal 
and  $5,437  in  accrued  interest. 

Charles  Fudge,  et  al,  5/23/88,  RF272- 
5499,  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  23  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 
1981.  Each  applicant  was  an  end-user  of 
the  products  involved  and  was  therefore 
presumed  injured  by  the  alleged  crude 
oil  overcharges.  The  sum  of  the  refunds 
granted  in  this  Decision  is  $506. 
Conoco  Inc./Thornhill  Oil  Company, 
Inc..  Piasa  Motor  Fuels.  Inc., 
Nebraska-Iowa  Supply.  5/23/88, 
RF220-245,  RF220-246,  RF220-247 
The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed 
by  three  resellers  of  Conoco.  Inc.  refined 
petroleum  products.  The  DOE  concluded 
that  the  annual  cost  bank  data 
submitted  by  the  applicants  was  an 
inadequate  basis  for  demonstrating 
injury  and  therefore  limited  each 
applicant's  refund  to  the  $5,000  small 
claims  threshold.  The  total  amount  of 
refunds  approved  in  the  Decision  was 
$21,558.  representing  $15,000  in  principal 
and  $6,558  in  accrued  interest. 
David  Hoffman,  5/23/88.  RF272-2154 

The  DOE  issued  a  Decision  and  Order 
considering  an  Application  for  Refund 
from  crude  oil  overcharge  funds  filed  by 
David  Hoffman,  an  end-user  of  gasoline, 
diesel  fuel,  motor  oil,  grease,  and 
propane.  Mr.  Hoffman  demonstrated  the 
volumes  of  all  refined  petroleum 
products  that  he  purchased,  except  for 
propane,  for  which  he  only  had  records 
of  the  dollar  amount  spent.  Using 


information  developed  by  the  Energy 
Information  Administration  and  Piatt's 
Oil  Price  Handbook,  OHA  derived  an 
estimated  national  weighted  average 
price  for  propane  sold  on  the  retail  level 
during  the  crude  oil  price  control  period 
of  $.4017  per  gallon.  Since  he  was  an 
end-user,  Mr.  Hoffman  was  presumed 
injured  as  a  result  of  his  purchases  of 
refined  petroleum  products  and  was 
granted  a  refund  of  $13. 

Day  Farm,  et  al.,  5/25/88,  RF272-A265.  et 
al 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  49  applicants,  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973,  through  January  27, 
1981.  Each  applicant  was  an  end-user  of 
the  products  involved  and  was  therefore 
presumed  injured  as  a  result  of  the 
alleged  crude  oil  overcharges.  The  sum 
of  the  refunds  granted  in  this  Decision  is 
$1,099. 

Daystrom  Furniture  Inc.,  Bituminous 
Material  a  Supply,  5/25/88,  RF272- 
1165,  RF272-1257 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  two  applicants, 
based  on  their  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973  through  January  27, 
1981.  Each  applicant  was  an  end-user  of 
the  products  involved  and  was  therefore 
presumed  injured  by  the  alleged  crude 
oil  overcharges.  The  sum  of  the  refunds 
granted  in  the  Decision  is  $3,911. 
Dorchester  Gas  Corporation/Fowler  Oil 
Company.  05/25/88.  RF253^5 

The  DOE  issued  a  Decision  and  Order 
considering  an  Application  for  Refund 
filed  by  Fowler  Oil  Company  in  the 
Dorchester  Gas  Corporation  refund 
proceeding.  Fowler  demonstrated  that  it 
purchased  approximately  587,333 
gallons  of  propane  indirectly  from 
Dorchester  through  Champlin  Petroleum 
Company  during  the  consent  order 
period.  Since  Champlin  had  not  filed  a 
claim  in  the  Dorchester  proceeding,  the 
DOE  determined  that  Fowler's  claim 
should  be  treated  in  a  manner  similar  to 
those  filed  by  direct  purchasers. 
Because  Fowlers  limited  its  claim  to 
$5,000,  it  was  not  required  to 
demonstrate  injury.  Accordingly.  Fowler 
was  granted  a  refund  of  $5,000  in 
principal  and  $1,857  in  interest. 
Dudley  S.  Tyler.  5/23/88  RF272-5350 

The  DOE  issued  a  Decision  and  Order 
considering  a  refund  application  for 
crude  oil  overcharge  funds  filed  by 
Dudley  S.  Tyler,  based  on  his  purchases 
of  refined  petroleum  products  during  the 
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period  August  19, 1973,  through  January 
27, 1981.  As  an  end-user  of  the  products 
involved,  Tyler  was  presumed  injured 
by  the  alleged  crude  oil  overcharges. 
The  refund  granted  in  this  Decision  is 
$21. 

Farmers  Union  Oil  Co..  5/25/88.  RF272- 
1143 

The  DOE  issued  a  Decision  and  Order 
considering  a  refund  application  filed  by 
Farmers  Union  Oil  Company  (FUOC),  an 
agricultural  cooperative,  in  the  DOE's 
Supert  V  crude  oil  refund  proceedings. 
Since  FUOC  established  that  it  would 
disburse  the  refund  to  its  members,  the 
application  was  granted.  The  total 
amount  of  refund  approved  in  this 
Decision  and  Order  is  $1,920. 

Gulf  Oil  Corporation /Harley  Goldston  's 

Gulf.  5/24/88,  RF40-3707 
The  DOE  issued  a  Decision  and  Order 
concerning  duplicate  Applications  for 
Refund  filed  by  Energy  Watch,  Inc. 
(EWI),  and  Energy  Refunds,  Inc.  (ERI)  on 
behalf  of  Harley  Goldston's  Gulf 
(Goldston)  in  the  Gulf  Oil  Corporations 
special  refund  proceeding.  In  a  search 
for  duplicate  applications,  the  DOE 
discovered  that  Goldston  had  received 
two  refunds  from  the  Gulf  escrow 
account.  Since  the  ERI  application  was 
both  received  and  granted  after  that  of 
EWI,  the  DOE  ordered  ERI  to  return 
$869,  the  amount  of  Goldston's  refund 
approved  through  the  ERI  application, 
plus  $74  in  interest. 
Larson  Products,  Inc.,  et  a/.,  5/27/88, 

RF272-5289,  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  six  applicants 
based  on  their  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  19, 1973,  through  January 
27, 1981.  Each  applicant  was  an  end-user 
of  the  products  involved  and  was 
therefore  presumed  injured  by  the 
alleged  crude  oil  overcharges.  The  sum 
of  the  refunds  granted  in  this  Decision  is 
$434. 

Leonard  E.  Belcher.  Inc. /Sowers  Oil 
Service.  5/26/88,  RR227-1 

The  DOE  issued  a  Decision  and  Order 
regarding  a  Motion  for  Modification  of  a 
refund  previously  granted  to  Somers  Oil 
Service  from  a  consent  order  fund  made 
available  by  Leonard  E.  Belcher,  Inc.  In 
the  Motion,  Somers  contended  that  it 
was  an  error  not  to  grant  it  a  refund  for 
several  months  in  which  Belcher's  prices 
were  higher  than  average  terminal 
prices  in  its  area,  since  Somers  was 
injured  in  those  months.  The  DOE  noted 
that  the  listing  Somers  referred  to  in  its 
Motion  was  actually  a  cargo  lot  price 
listing,  which  was  not  reflective  of 
Somers'  operations.  The  DOE  found  that 


terminal  prices  were  the  appropriate 
comparative  prices  upon  which  to 
measure  Somers'  injury  level.  The  DOE 
then  determined  that  Somers  should 
have  already  received  a  refund  for  those 
months  in  which  Belcher's  prices  were 
higher  than  the  relevant  terminal  price, 
and  that  no  additional  refund  was 
warranted.  Accordingly,  the  Motion  was 
denied. 

Madison  Water  Utility,  et  al,  5/27/88, 
RF272-3853,  et  al 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  ten  applicants, 
based  on  their  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  19, 1973.  through  January 
27. 1981.  Each  applicant  was  an  end-user 
of  the  products  involved  and  was 
therefore  presumed  injured  by  the 
alleged  crude  oil  overcharges.  The  sum 
of  the  refunds  granted  in  this  Decision  is 
$33,162. 

Minnkota  Power  Cooperative,  Inc., 
Southern  Mississippi  Electric 
Power  Association,  5/25/88,  RF272- 
98,  RF272-121 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  to  Minnkota  Power 
Cooperative,  Inc.  and  Southern 
Mississippi  Electric  Power  Association, 
two  electricity  generation  and 
transmission  cooperatives  which  had 
submitted  Applications  for  Refund  in 
OHA's  Subpart  V  crude  oil  overcharge 
refund  proceedings.  Each  applicant 
provided  evidence  of  the  volume  of 
refined  petroleum  products  it  purchased 
during  the  period  August  19. 1973 
through  January  27, 1981  and  certified 
that  it  would  pass  through  the  refund  to 
its  member  distribution  cooperatives. 
Using  the  rationale  adopted  in  cases 
involving  refund  requests  of  investor- 
owned  utilities,  the  DOE  found  that  the 
two  cooperatives  would  serve  as 
appropriate  conduits  and  provide  the 
most  direct  possible  restitution  to  their 
member  customers.  The  refunds  granted 
totaled  $41,611. 

Mobil  Oil  Corporation/Middletown  Oil 
Company,  5/25/88,  RR225-18, 
RR225-20,  RR225-30,  RR225-31 

The  DOE  issued  a  Decision  and  Order 
regarding  a  Motion  for  Reconsideration 
filed  by  Middletown  Oil  Company  in  the 
Modil  Oil  Corporation  special  refund 
proceeding.  Middletown's  original 
refund  claim  was  dismissed  because  it 
was  filed  after  the  deadline  for  Mobil 
refund  applications.  Because  the 
applicant  showed  good  cause  for  its  late 
filing  in  its  Motion,  and  because  Mobil 
refund  applications  were  still  being 
processed,  the  Motion  was  granted  and 
a  total  refund  of  $5,798  was  approved. 


Mobil  Oil  Corp./Moore  Oil  Co..  Henry 
Ricci,  5/25/88,  RF225-9262,  RF225- 
9374 

The  DOE  issued  a  Decision  and  Order 
considering  Applications  for  Refund 
from  the  Mobil  Oil  Corporation  escrow 
account  filed  by  Moore  Oil  Co.  and 
Henry  Ricci,  resellers  of  Mobil  refined 
petroleum  products.  The  claimants 
elected  to  submit  documentation  that 
they  were  injured  by  Mobil's  pricing 
practices  rather  than  to  rely  on  the 
applicable  presumptions  of  injury.  The 
DOE  determined  that  the  motor  gasoline 
purchased  by  each  firm  during  the 
consent  order  period  was  purchased  at 
prices  higher  than  the  market  average 
price  and  therefore  concluded  that  both 
applicants  were  eligible  to  receive  full 
volumetric  refund  amounts  for  their 
purchases  from  Mobil.  The  refunds 
granted  to  the  firms  totaled  $897, 
respresenting  $720  of  principal  and  $177 
of  interest. 
Mobil  Oil  Corporation/Morris  Oil 

Services,  Inc.,  5/23/88,  RF225- 

08752,  RF225-10807 
The  DOE  issued  a  Decision  regarding 
an  Application  for  Refund  from  the 
Mobil  Oil  Corporation  escrow  account 
filed  by  Morris  Oil  Services,  Inc.,  a 
reseller  of  Mobil  refined  petroleum 
products  during  the  Mobil  consent  order 
period.  Since  the  firm  did  not  submit  the 
detailed  evidence  of  injury  needed  to 
establish  its  eligibiHty  for  a  claim  larger 
than  $5,000,  the  DOE  limited  Morris' 
refund  to  that  amount,  plus  $1,231 
interest. 
Mobil  Oil  Corporation/Southern  Illinois 

University /Air  Institute  and 

Services  5/26/88,  RF225-6236 
The  DOE  issued  a  Decision  and  Order 
granting  an  Apphcation  for  Refund  from 
the  Mobil  Oil  Corporation  escrow 
account  filed  by  Southern  IlHnois 
University/Air  Institute  and  Services 
(SIU),  a  reseller  and  end-user  of  Mobil 
refined  petroleum  products.  The  DOE 
granted  SIU  a  refund  based  on  its 
purchases  of  4,665,597  gallons  of 
aviation  fuel.  However,  the  DOE  denied 
the  allocation  claim  filed  by  SIU 
because  it  had  not  sought  redress 
contemporaneous  to  the  alleged 
allocation  violation.  The  total  refund 
granted  to  SIU  was  $2,338,  representing 
$1,876  in  principal  and  $462  in  interest. 

Mobil  Oil  Corporation/Trancas  Mobil, 
5/23/88,  RF225-253 
The  DOE  issued  a  Decision  granting 
an  Application  for  Refund  from  the 
Mobil  Oil  Corporation  escrow  account 
filed  by  Trancas  Mobil,  a  retailer  of 
Mobil  refined  petroleum  products. 
Trancas  elected  to  apply  for  a  refund 
based  upon  the  applicable  presumptions 
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of  injury.  After  determining  that 
Trancas'  estimates  of  its  purchase 
volumes  reasonably  reflected  its  actual 
purchases  from  Mobil,  the  DOE  granted 
Trancas  a  refund  of  $662.  representing 
$531  in  principal  plus  $131  in  interest. 
Northeast  Research  &  Extension  Center, 

et  aL  5/27/88.  RF272-2864.  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  six  claimants,  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27. 
1981.  As  an  end-user  of  the  products 
involved,  each  applicant  was  presumed 
injured  by  the  alleged  crude  oil 
overcharges.  The  refunds  granted  in  this 
Decision  total  $573. 
Red  Owl  Stores.  Inc..  5/25/88.  RF272- 

1269 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  from 
crude  oil  overcharge  funds  to  Red  Owl 
Stores.  Inc.,  based  on  its  purchases  of 
reined  petroleum  products  during  the 
period  Agust  19. 1973  through  January 
27, 1981.  As  an  end  user  of  the  products 
involved.  Red  Owl  was  presumed 
injured  by  the  alleged  crude  oil 
overcharges.  The  refund  granted  in  this 
Decision  was  $3,296. 
Roberts  Farms.  Inc.,  et  al,  5/26/88. 

RF272^195.  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  crude  oil  overcharge  refunds  to 
48  applicants,  based  on  their  respective 
purchases  of  refined  petroleum  products 
during  the  period  August  19, 1973 
through  January  27, 1981.  Each  claimant 
was  an  end-user  of  the  products 
involved  and  therefore  presumed  to 
have  been  injured  by  the  crude  oil 
overcharges.  The  refunds  granted 
totalled  $2,785. 

Standard  Oil  Co.,  (Indianaj/IUinois,  5/ 
27/88.  RQ251-447 
The  DOE  issued  a  Decision  and  Order 
regarding  an  Application  for  Refund 
filed  by  the  State  of  Illinois  in  the 
Standard  Oil  Co.  (Indiana]  [Amoco  II] 
second-stage  refund  proceeding.  In  its 
application,  Illinois  proposed  to  spend 
$4,455,082  of  its  Amoco  II  monies  on  ten 
programs.  In  reviewing  Illinois' 
application,  the  DOE  determined  that 
six  of  the  proposed  programs,  including 
a  rural  energy  management  program  and 
three  programs  involving  energy 
conservation  measures  in  low  income 
residences,  met  the  restitutionary 
criteria  used  to  evaluate  second-stage 
refund  applications.  The  DOE  also 
determined  that  several  parts  of  a  public 
information  program  proposed  by 
Illinois  would  effect  restitution  and 
therefore  should  be  approved,  but  that 


other  parts  of  the  information  program 
were  too  vague  to  determine  their 
restitutionary  impact.  Finally,  the  DOE 
did  not  approve  three  of  Illinois' 
proposed  projects — a  transportation 
study  project,  an  energy  planning 
project,  and  an  electric  utility  brokerage 
project — because  they  did  not  effect 
restitution.  The  DOE  granted  Illinois 
$3,433,854  for  the  approved  projects. 

Tyler  Farms,  Inc.,  et  al.  5/25/88.  RF272- 
6355,  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  133  applicants 
based  on  their  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  19. 1973,  through  January 
27, 1981.  As  an  end-user  of  the  products 
involved,  each  applicant  was  presumed 
injured  by  the  alleged  crude  oil 
overcharges.  The  sum  of  the  refunds 
granted  in  this  Decision  is  $3,631. 

Vickers  Energy  Corporation/Michigan, 
5/25/88.  RQl^53 

The  DOE  issued  a  Decision  and  Order 
approving  a  second-stage  refund 
application  submitted  by  the  State  of 
Michigan  in  the  Vickers  Energy 
Corporation  special  refund  proceeding. 
Since  the  pending  Vickers  litigation  was 
resolved,  the  DOE  determined  that  the 
Vickers  funds  previously  granted  to 
Michigan  could  now  be  disbursed  to  the 
State.  Accordingly,  the  DOE  granted 
Michigan  a  total  of  $85,100  ($47,070  in 
principal,  plus  $38,030  in  interest]  for  use 
in  a  previously-approved  traffic  signal 
synchronization  project  and  ridesharing 
program. 

Dismissals 

The  following  submissions  were 
dismissed: 


Narpe 


Case  No 


Name 


Case  No 


Albert  A.  Entz.. 


Charles  Gulf  Services 

Charles  Gulf 

Contishipping    Division.   Continental 

Grain. 
Doug  HoHoweH 


Franklin  A.  Weymiller. 

Jenkins  Gulf  Service.. 
Jones  Petroleum 


Larry  Winter.. 


Louisville  Water  Company 

Montrose  Community  Schools.. 


Robert  Herhasselt 

State  of  Washir>gton . 


RF272- 

40059. 
RF300-1712. 
RF330-1568 
RF272- 

25299 
RF272- 

27261 
RF272- 

10012. 
RF300-436 
RF225-9439 

RF225- 

9440. 

RF225- 

9441. 
RF272- 

33418 
RF272-8248 
RF272- 

30972. 
RF272-8037 
RM3-95. 


Sunny  Slope  Ranch.  Inc.. 
Wilson  Brothers 


RF272- 
35617 

RF272- 
36586 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  a\  ailable 
in  Energy  Mnnagenient:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

August  12, 1988. 
George  B.  Breznay, 

Director.  Office  of  firarings  and  .Appeals. 
(FR  Doc.  88-18883  Filed  8-18-88;  8.45  am] 

BILUNG  CODE  64S0-01-M 


Issuance  of  Decisions  and  Orders 
During  the  Week  of  May  30  Through 
June  3, 1988 

During  the  week  of  May  30  through 
June  3, 1988,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

U.A.  Local  Union  No.  412.  6/3  '88.  KFA- 
0185 

The  DOE  issued  a  Decision  and  Order 
denying  the  Freedom  of  Information  Act 
(FOIA]  request  made  by  U.A.  Local 
Union  No.  412  (Union].  The  Union 
appealed  a  determination  by  the  DOE's 
Albuquerque  Field  Office  to  withhold 
the  names  of  the  employees  in  the 
payroll  records  of  a  government 
contractor  which  the  Union  alleged  to 
have  violated  federal  wage  laws.  The 
DOE  found  that  Exemption  6  of  the 
FOIA  covered  this  request,  as  the 
privacy  interest  in  the  employees' 
personnel  records  outweighed  the  public 
interest  in  their  release.  The  DOE  found 
that  the  Union  had  failed  to  produce 
enough  evidence  of  the  alleged  wage 
violations  which  would  tip  the  scales  in 
favor  of  disclosure.  Accordingly,  the 
DOE  denied  the  Union's  Appeal. 
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Refund  Applications 

Aminoil  U.S.A.,  Inc./Terhune  LP.  Gas 
Company.  Wilder  &  Son.  Inc.,  6/1/ 
88.  RF139-43.  RFl39~47 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  Terhune  LP.  Gas  Company  (Terhune) 
and  Wilder  &  Son.  Inc.  (Wilder)  in  the 
Aminoil  U.S.A.,  Inc.  special  refund 
proceeding.  Both  firms  submitted  a 
market  price  comparison  and 
information  which  allowed  the  DOE  to 
approximate  their  cost  banks.  The 
reconstructed  cost  banks  show  that  the 
firms  passed  through  all  but  $3,151  and 
$5,969.  respectively  of  their  increased 
product  costs,  including  the  alleged 
overcharges.  The  market  price  data 
indicated  that  the  firms  were  forced  to 
absorb  the  alleged  overcharges  and, 
thus,  were  injured.  After  examining  the 
firms'  application  and  supporting 
documentation,  the  DOE  concluded  that 
Terhune  and  Wilder  should  be  granted 
refunds  of  $4,962  ($3,151  in  principal  and 
$1,811  in  interest)  and  $9,400  ($5,969  in 
principal  and  $3,431  in  interest). 

Cloverleaf  Local  School  District,  et  oL, 
6/3/88,  RF272-7212.  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  three  applicants 
based  on  their  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  19, 1973.  through  January 
27, 1981.  Each  apphcant  used  the 
petroleum  products  in  operating 
educational  facilities  and  relied  on 
actual  purchase  records  from  the  crude 
oil  price  control  period.  Each  applicant 
was  an  end-user  of  the  products  it 
claimed.  Accordingly,  based  upon  the 
end-user  presumption  of  injury,  the  DOE 
found  that  the  applicants  were  injured 
as  a  result  of  the  alleged  crude  oil 
overcharges.  The  sum  of  the  refunds 
granted  in  this  Decision  is  $950. 

Dorchester  Gas  Corp. /Home  Oil 

Company.  Inc.  Williams  Brothers 
Supply  Company.  Gruver  Oil  &■  Gas 
Company.  Inc..  6/2/88.  RF253-15. 
RF253-35,  RF253-^fO 
The  DOE  issued  a  Decision  and  Order 
granting  three  Applications  for  Refund 
in  the  Dorchester  Gas  Corporation 
refund  proceeding.  Each  of  the  claimants 
demonstrated  that  it  was  a  direct 
purchaser  of  Dorchester  covered 
products  during  the  consent  order 
period.  Each  applicant  elected  to  limit 
its  claim  to  the  volumes  contained  in  the 
Dorchester  Appendices.  Because  each  of 
the  three  claimants  elected  to  Umit  its 
claim  to  the  estabhshed  $5,000  threshold 
amount,  none  of  the  claimants  was 
required  to  submit  a  detailed 
demonstration  of  injury.  The  total 


amount  of  refunds  granted  in  this 
Decision  is  $20,604.  representing  $15,000 
in  principal  and  $5,604  in  accrued 
interest. 

Herb  Classman,  et  al,  6/3/88,  RF272- 
991.  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  16  Applications  for  Refimd  fded 
in  connection  with  the  Subpart  V  crude 
oil  refund  proceedings.  Each  applicant 
purchased  refined  f)etroleum  products 
during  the  period  August  19, 1973 
through  January  27, 1981,  and  used  the 
products  for  various  agricultural, 
manufacturing  or  service  activities.  Each 
applicant  determined  the  volume  of  its 
fuel  purchases  by  using  a  reasonable 
estimation  technique.  As  an  end-user, 
each  applicant  was  presumed  injured 
and,  therefore,  entitled  to  receive  a 
refund  of  its  full  volumetric  share.  The 
sum  of  the  refunds  granted  in  this 
Decision  is  $5,013. 

L.G.  Vanderwork,  6/1/88.  RF272-^6868 

The  DOE  issued  a  Decision  and  Order 
rescinding  a  refund  that  was  granted  to 
LG.  Vanderwork  in  Goldfawn  Farms 
and  Dairy.  16  DOE  f  85,674  (1987) 
[Goldfawn).  In  Goldfawn.  the  DOE 
granted  refunds  from  crude  oil 
overcharge  funds  to  50  claimants  based 
on  their  purchases  of  refined  petroleum 
products  between  August  19, 1973,  and 
January  27, 1981.  The  DOE  subsequently 
determined,  however,  that  Vanderwork 
resold  the  gallons  listed  in  its  crude  oil 
refund  application  and  therefore,  that 
the  end-user  presumption  was  applied 
erroneously  in  approving  Venderwork's 
crude  oil  refund  claim.  Since 
Vanderwork  was  unable  to  demonstrate 
that  it  was  injured  by  crude  oil 
overcharges  as  a  reseller,  this  Decision 
and  Order  requires  the  firm  to  repay 
$421  to  the  DOE. 

Lee  Beverage  Co.  Inc..  et  al.,  6/2/88, 
RF272-62,  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds.  The  DOE  found  that 
the  applicants  had  provided  sufficient 
evidence  of  the  volume  of  refined 
petroleum  products  that  they  purchased 
during  the  period  August  19, 1973 
through  January  27, 1981.  The  DOE  also 
found  that,  as  end-users  of  petroleum 
products,  the  applicants  were  injured  as 
a  result  of  the  crude  oil  overcharges.  The 
sum  of  the  refunds  granted  was  $397. 

Lockhart  Iron  &  Steel  Company,  et  al, 
6/2/88.  RF272-1896,  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  17  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 


August  19, 1973  through  January  27, 
1981.  Each  applicant  was  an  end-user  of 
the  products  it  claimed  and  was 
therefore  presumed  injured  by  the 
alleged  crude  oil  overcharges.  The  sum 
of  the  refunds  granted  in  this  Decision  is 
$4,709. 

Mobil  Oil  Corp./John  L.  Williams  Co. 
Shotmeyer  Brothers  Petroleum 
Corp..  6/2/88,  RF225-8763.  RF225- 
8772,  RF225-8773,  RF225-8774 

The  DOE  issued  a  Decision  and  Order 
concerning  Appfications  for  Refund  filed 
by  two  reseller/retailers  of  refined 
petroleum  products  in  the  Mobil  Oil 
Corporation  special  refund  proceeding. 
Mobil  Oil  Corp.,  13  DOE  \  85,339  (1985). 
Both  applicants  attempted  to  rebut  the 
level-of-distribution  presumptions  for 
their  purchases  of  Mobil  motor  gasoline. 
After  analyzing  the  cost  bank  and 
purchase  price  data  submitted  by  each 
applicant,  the  DOE  granted  John  L 
Williams  Co.  a  refund  of  $7,974  ($6,398 
in  principal  plus  $1,576  in  interest)  on  its 
purchases  of  Mobil  motor  gasoline  and 
granted  Shotmeyer  Mothers  Petroleum 
Corp.  a  refund  of  $37,555  ($30,134  in 
principal  plus  $7,421  in  interest)  on  its 
Mobil  motor  gasoline  purchases. 
Shotmeyer  also  claimed  a  refund  on  its 
distillate  purchases  from  Mobil  The 
firm,  however,  did  not  attempt  to 
demonstrate  injury  with  regard  to  its 
distillate  purchases.  Therefore,  that 
portion  of  its  claim  was  denied.  The 
total  amount  of  refunds  approved  in  the 
Decision  and  Order  was  $45,529, 
representing  $36,532  in  principal  and 
$8,997  in  interest. 

Mobil  Oil  Corporation/The  Hertz 

Corporation.  6/2/88.  RF225-10558. 
RF225-10750 

The  DOE  issued  a  Decision  and  Order 
regarding  an  Application  for  Refund 
from  the  Mobil  Oil  Corporation  escrow 
account  filed  by  The  Hertz  Corporation, 
a  nationwide  car  rental  company.  In  its 
Application.  Hertz  contended  that  it 
acted  as  an  end-user  of  Mobil  products 
and  therefore  was  eligible  to  receive  the 
full  volumetric  refund  on  its  purchases 
from  Mobil.  However,  the  DOE 
determined  that  Hertz,  like  other  car 
rental  companies,  acted  as  a  retailer  of 
Mobil  products  and  therefore  was 
eligible  to  receive  a  refund  based  upon 
the  30  percent  level-of-distribution 
presumption.  Accordingly,  Hertz  was 
granted  a  refund  of  $3,015,  representing 
$2,491,  in  principal  plus  $614  in  interest. 

Plaquemines  Oil  Sales  Corp./Defelice 
Marine  Ocean  Drilling  S- 
Exploration  Co.,  6/3/88,  RF305-7. 
RF305-10 


The  DOE  issued  a  Decision  and  Order 
approving  two  Applications  for  refund 
filed  by  purchasers  of  No.  2  diesel  fuel 
from  Plaquemines  Oil  Sales  Corp. 
(POSC).  Each  firm  applied  for  a  refund 
as  an  end-user  based  on  the  procedures 
outlined  in  Plaquemines  Oil  Sales  Corp., 
17  DOE  f  85/)59  (1988).  DeFelice  Marine 
(DeFelice)  and  Ocean  Drilling  and 
Exploration  Company  (ODECO),  were 
identified  as  overcharged  purchasers  of 
No.  2  diesel  fuel  in  the  POSC  decision. 
After  examining  the  Applications  and 
supporting  information,  the  DOE  issued 
a  refund  of  $4.90g  ($3,467  principal  plus 
$1,442  interest]  to  DeFelice  and  $2,138 
($1,510  principal  plus  $628  interest)  to 
ODECO.  The  total  amount  of  refunds 
approved  in  this  decision  is  $7,047, 
representing  $4,997  in  principal  and 
$2,070  in  interest  Due  to  a  current 
enforcement  proceeding  involving 
ODECO,  the  refund  for  the  firm  was 
placed  in  an  interest-bearing  escrow 
account  pending  a  decision  in  that 
proceeding. 

Dismissal 

The  following  submission  was 
dismissed: 

Name  and  Cose  No. 

]&K  Service— Bainton's  Gulf,  RF300-442 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  1E^234, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
August  12,  laaa 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc  88-18884  Filed  8-18-88:  8:45  am] 

BILLING  COOC  •540-t-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3432-21 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 
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summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  sag.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 


the  Office  of  Management  and  Budget 
(OMB)  for  review  and  is  available  to  the 
public  for  review  and  comment.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden;  where  appropriate,  it  includes 
the  actual  data  collection  instrument. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caria  Levesque  at  EPA,  (202)  382-2740. 
SUPPlfMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Title  III  Emergency  Planning 
and  Emergency  Release  Notification. 
(EPA  ICR#  1395). 

Abstract:  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  requires  that  facilities  provide 
local  planning  committees  with  the 
information  necessary  for  the 
preparation  of  emergency  plans. 
Facilities  must  also  immediately  report 
to  State  and  local  commissions  about 
release  of  hazardous  substances,  and 
provide  written  information  about  these 
releases. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  18  to  19  hours 
for  facilities  reporting  on  hazardous 
substances.  The  total  burden  for  Local 
Emergency  Planning  Committees 
(LEPCs)  is  estimated  to  average  140  to 
150  hours,  and  includes  the  receipt  of 
facility  reports  and  the  revision  of 
emergency  response  plans.  Annual 
burden  to  the  States  Emergency 
Response  Commission  (SERC)  is 
estimated  to  be  between  2000  and  2100 
hours.  This  includes  receiving  facility 
release  reports  and  the  development  of 
a  records  system. 

Respondents:  Facilities  that  produce, 
use  or  store  hazardous  substances. 
LEPCs  and  SERCs  also  have  the 
responsibilities  for  development  and 
review  of  emergency  response  plans, 
and  the  receipt  of  facility  chemical 
release  notifications. 

Estimated  No.  of  Respondents:  46.123 
(including  41.937  facilities,  4,133  LEPCs 
and  53  SERCs). 

Frequency  of  Collection:  On  occasion. 

Total  Estimated  Annual  Burden: 
Facilities:  786,438;  LEPCs:  605,687; 
SERCs:  109,907=1,501,832  hours. 

Estimated  No.  of  Respondents:  46,123 
(including  41.937  facilities,  4,133  LEPCs 
and  53  SERCs). 

Frequency  of  Collection:  On  occasion. 

Total  Estimated  Annual  Burden: 
Facilities:  786,438;  LEPCs;  605,687; 
SERCs:  109,907=1,501,832  hours. 

Send  comments  regarding  the  burden 
estimates,  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burdens,  to: 


Carla  Levesque.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223),  401  M  St.  SW, 
Washington,  DC  20460 
and 

Nicolas  Garcia  (ICR#  1221)  and  Tim 
Hunt  (ICR#  0583),  Marcus  Peacock 
(ICR#  1395),  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  Place 
NW.,  Washington,  DC  20503. 
(Telephone  (202)  395-3084). 

Date:  August  12. 1988. 
Paul  Lapsley,  Director, 
Information  and  Regulatory  Systems 
Division. 

[FR  Doc.  88-18833  Filed  6-18-88;  8:45  am] 
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[ER-FRL-3432-4DflR] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5076  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  August  8, 1988  Through  August  12, 
1988  Pursuant  to  40  CFR  1506.9. 

ElSNo.  880251.  Draft,  COE.  TX. 
Brooke  Army  Medical  Center 
Replacement  Facility  Construction, 
Implementation,  Fort  Sam  Houston, 
Bexar  County,  TX,  Due:  October  3, 1988. 
Contact:  Mr.  Strimel  (512)  221-4930. 

EIS  No.  880252,  Draft,  FHW,  NM-516/ 
Santa  Fe-Los  Alamos  Corridor 
Construction,  Phase  C,  Funding,  Santa 
Fe  and  Los  Alamos  Counties.  NM,  Due: 
October  3, 1988,  Contact:  W.L  Taylor 
(505)  827-5253. 

EIS  No.  880253,  Final,  REA.  GA, 
ADOPTION-Rocky  Mountain  Pumped 
Storage  Hydroelectric  Project.  Loan 
Guarantee,  Floyd  County,  GA,  Due: 
September  19, 1988,  Contact:  Robert 
Quigel  (202)  382-8437.  The  U.S. 
Department  of  Agriculture,  Rural 
Electrification  Administration  has 
adopted  the  Federal  Power 
Commission's  (FPC)  FEIS  #760735,  filed 
5-18-76  and  the  Federal  Energy 
Regulatory  Commission's  (formally  the 
FPC)  FSEIS  #810439,  filed  6-4-81. 

EIS  No.  880254.  Final,  FHW.  NC,  US 
311  Bypass  Improvement,  US  311  North 
of  High  Point  to  US  311  South  of 
Archdale,  High  Point  East  Belt,  Funding 
and  404  Permit,  Guilford  and  Randolph 
Counties,  NC.  Due:  September  19, 1988, 
Contact:  Kenneth  L  Bellamy  (919)  856- 
4346. 

EIS  No.  880255,  DSuppl.  AFS.  CO, 
Rock  Creek  Reservior,  Routt  National 
Forest  or  Muddy  Creek  Reservior, 
Kremmling  Resource  Area, 
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Construction,  Special  Use  and  404 
Permits,  Routt  and  Grand  Counties,  CO, 
Due:  November  25, 1988,  Contact:  Ed 
Ryberg  (303)  879-1722.  US  Department 
of  Agriculture,  Forest  Service  and  US 
Department  of  the  Interior,  Bureau  of 
Land  Management  are  joint  Lead 
Agencies  on  this  project. 

£75  M?.  880256,  Final.  BLM,  CA,  NV, 
California  Vegetation  Management 
Program,  Implementation.  Orange. 
Riverside,  Kern,  Inyo,  and  Modoc 
Counties,  CA  and  NV,  Due:  September 
30, 1988,  Contact:  Carl  Rountree  (916) 
978-4722. 

EIS  No.  880257,  Final,  EPA,  CA,  Los 
Angeles/Long  Beach  (LA-2)  Ocean 
Dredged  Material  Disposal  Site, 
Permenant  Designation  for  Material 
Dredged  from  the  Ports  of  Los  Angeles 
and  Long  Beach.  Los  Angeles  County, 
CA,  Due:  September  19, 1988.  Contact: 
Dr.  Wendy  Wiltse  (415)  974-9812. 

EIS  No.  880258.  Draft,  FHW,  PA, 
Airport  Parkway-Southern  Expressway 
Construction,  US  22/30  and  PA-60 
Interchange  to  PA-60/Beaver  Valley 
Expressway,  Funding,  Allegheny 
County,  PA,  Due:  October  3, 1988, 
Contact:  Manuel  A.  Marks  (717)  872- 
3461. 

EIS  No.  880259,  Final,  USA,  ID, 
Orchard  Training  Area  Facilities 
Development  Project,  Construction  and 
Improvements,  Implementation,  Ada 
County,  ID,  Due:  September  19, 1988. 
Contact:  Richard  Brown  (208)  389-5286. 

Dated:  August  16, 1988. 
William  D.  Dickereon, 

Deputy  Director.  Office  of  Federal  Activities. 
[FR  Doc.  88-18894  Filed  8-18-88:  8:45  am] 
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[ER-FRL-3432-5] 

Environmental  impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  1, 1988  through  August 
5, 1988  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amedned.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5074. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  22, 1988  (53  FR  13318). 

Draft  EISs 

ERP  No.  D-BLM-L67021-AK,  Rating 
E02.  Minto  Flats  Watershed.  Placer 


Mining  Management  Plan,  Approval  and 
404  Permit.  Implementation.  AJK. 

Summary:  EJPA  feels  signfiicant 
impacts  to  water  quality,  fish  and 
wildlife  habitat,  vegetation,  wetland 
functional  values,  and  subsistence  uses 
would  occur  under  the  proposed  action. 
EPA's  rating  reflects  primarily  concerns 
regarding  the  lack  of  restrictions  and 
mitigations  incorporated  into  the 
proposed  action  and  a  range  of 
alternatives. 

ERP  No.  D-CDB-F85071-MI,  Rating 
EC2,  Ambassador  Bridge  Border  Station 
Expansion  and  Hubbard-Richard 
Housing  Project  Development,  Urban 
Development  Action  and  Community 
Development  Block  grants,  Wayne 
County,  MI. 

Summary:  EPA  expresses  that 
additional  noise  abatement  alternatives 
should  be  studied  and  documented,  and 
a  commitment  should  be  made  to 
provide  adequate  noise  mitgation 
measures  to  impacted  residents.  The 
final  EIS  should  indicate  whether 
proposed  development  is  addressed  in 
the  State  implementation  Plan.  EPA 
should  also  be  notifed  prior  to  beginning 
any  work  in  areas  containing  asbestos. 
In  addition.  EPA  would  like  to  review 
the  plan  for  regulatory  compliance 
regarding  removal  of  equipment 
containing  PCB's. 

ERP  No.  D-FHW-F40298-OH,  Rating 
EC2.  OH-297/Whipple  Avenue 
Improvement.  US-30  Interchange  at  Raff 
Road/Whipple  Avenue/OH-297  to  1-77 
Interchange  at  Everhard  Road,  Funding, 
Stark  County,  OH. 

Summary:  EPA  feels  the  final  EIS 
should  provide  details  on  how  the  noise 
measurements  were  taken.  A  noise 
analysis  should  be  undertaken  for  a 
church  located  near  the  south  end  of 
Whipple  Avenue.  The  numbers  of 
residence  and  people  exposed  to 
substantial  adverse  noise  impacts 
should  also  be  specified.  In  addition,  the 
final  EIS  should  consider  other  types  of 
noise  abatement,  and  a  commitment 
should  be  made  to  provide  noise 
mitigation  to  those  people  negatively 
impacted  by  traffic  noise. 

ERP  No.  DB-NRC-A06162-PA.  Rating 
LO,  Three  Mile  Island  Nuclear  Power 
Station,  Decontamination/Disposal  of 
Radioactive  Waste  Resulting  from  the 
March  28, 1979  Accident,  Post  Defueling 
Monitored  Storage  (PDMS), 
Londonderry  Township,  Dauphin 
County,  PA. 

Summary:  EPA  believes  either 
proposed  action  is  satisfactory  from  an 
environmental  viewpoint. 

ERP  No.  D-SCS-E36161-MS,  Rating 
LO,  Town  Creek  Watershed  Flood 
Protection  Plan,  Funding  and 


Implementation,  Lee,  Pontotoc,  Prentiss 
and  Union  Counties.  MS. 

Summary:  EPA  believes  that  the 
environmental  ramifications  of  these 
flood  control  measures  are  within 
acceptable  limits. 

ERP  No.  D-USN-E10006-NC.  Rating 
EC2.  Mid-Atlantic  Electronic  Warfare 
Range  (MAEWR)  Within  Restricted 
Airspace  R-5306A  Establishment. 
Beaufort.  Carteret  Craven.  Hyde  and 
Pamlico  Counties.  NC. 

Summary: 

EPA  is  concmed  about  the  overall 
wetland  loss  attendant  to  operating  the 
current  facility  as  well  as  implementing 
the  enlarged  training  capabilities. 
However,  increased  noise  levels 
associated  with  upgrading  the  range, 
water  quality  consequences  of  enlarging 
the  physical  operation,  and  offshore 
dredging  to  improve  access  also  figured 
in  EPA's  review. 

(Note. — The  above  the  summary  should 
have  appeared  in  the  8-12-88  FR  Notice.) 

Fmal  EISs 

ERP  No.  F-BOP-E81028-KY. 
Manchester  Federal  Correctional 
Institution  Complex.  Construction  and 
Operation,  Clay  County,  KY. 

Summary:  EPA  finds  this  document 
adequately  addresses  comments  on  the 
draft  EIS.  However,  since  the 
stormwater  management  and  site  plans 
are  not  yet  complete  copies  of  these 
plans  were  requested  for  review  at  the 
design  phase. 

ERP  No.  F-FRC-B03003-00,  Ocean 
State  Power  Project.  Natural  Gas  Fired 
Combined-Cycle  Power  Plant  and 
Pipeline  Construction  and  Operation. 
Licenses  and  Section  10  and  404  Permits. 
Providence  County.  RI;  Erie,  Livingston, 
Onondaga,  Niagara,  Rensselaer  and 
Wyoming  Counties,  NY  and  Hampden 
and  Worcester  Counties,  MA. 

Summary:  EPA  concludes  that  the 
proposed  project  will  cause  substantial 
water  quality,  wetlands,  and  noise 
impacts  which  could  be  largely  avoided 
through:  Implementation  of  the 
environmentally  preferable  alternative 
"Ironstone"  site  located  in  Uxbridge, 
MA;  use  of  dry  cooling  technology  to 
protect  the  water  quaUty  of  the 
Blackstone  River;  routing  of  pipelines 
around  critical  wetlands;  and  stringent 
ncise  mitigation  measures. 

Regulations 

ERP  No.  R-NRC-A  22112-00, 10  CFR 
Part  61;  Disposal  of  Radioactive  Wastes 
(53  FR  17706). 

Summary:  EPA  expressed  some 
concerns  that  the  approach  in  this 
rulemaking  could  lead  to 
implementation  problems.  EPA  offered 


to  address  these  concerns  in  its  ongoing 
rulemakings  for  radiation  protection 
standards.  The  following  is  a  correction 
to  the  summary  published  in  the  8-12-88 
FR  Notice. 

Amended  Notices 

The  following  is  a  correction  to  the 
summary  published  in  the  8-12-88  FR 
Notice 

ERP  No.  D-FRC-D05122-00,  Rating 
E02,  Upper  Ohio  River  Basin 
Hydroelectric  Development, 
Construction,  Operation  and 
Maintenance,  Licenses,  Belmont,  Gallia, 
Jefferson,  Mohoning  and  Washington 
Cos.,  OH:  Hancock  Co.,  WV  and  Butler. 
Beaver,  Allegheny,  Armstrong,  Fayette, 
Washington  and  Westmoreland  Cos., 
PA. 

Summary:  EPA  suggested  that  FERC 
investigate  additional  alternatives.  EPA 
expressed  concerns  over  entrainment  of 
flsh,  dissolved  oxygen  in  the  water,  and 
the  presence  of  toxics  in  the  water. 

Dated:  August  16, 1988. 
William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  8&-18895  Filed  8-18-88;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 
[No.  88-685] 

Regulatory  Capital  Maintenance 
Ot>ligatlons  of  Acquirors  of  Insured 
Institutions 

Date:  August  12. 1988. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

summary:  The  Federal  Home  Loan  Bank 
Board  (the  "Board"),  as  operating  head 
of  the  Federal  Savings  and  Loan 
Insurance  Corporation  (the  "FSUC")  is 
publishing  a  statement  of  policy  setting 
forth  its  views  on  the  extent  to  which 
savings  and  loan  holding  companies  and 
other  controlling  persons  of  institutions 
the  accounts  of  which  are  insured  by  the 
FSLIC  ("insured  institutions")  should  be 
required  to  contribute  fmancial 
assistance  to  the  insured  institutions. 
The  Board  is  taking  this  action  to  set 
before  potential  acquirors  and  the  public 
its  views  on  this  issue. 
EFFECTIVE  DATE:  August  19. 1968. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Robinson,  Director,  Policy 
Analysis,  Office  of  Regulatory 
Activities,  (202)  778-2509.  Federal  Home 
Loan  Bank  System.  801 17th  Street.  NW., 
Washington,  DC  20552;  Stuart  Feldstein. 
Staff  Attorney,  Corporate  and  Securities 
Division,  (202)  377-6476.  or  Julie  L 


Williams.  Deputy  General  Counsel,  (202) 
377-6459.  Office  of  General  Counsel. 
Federal  Home  Loan  Bank  Board,  1700  C 
Street,  NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  The 

Board  recently  has  had  the  opportunity 
to  revisit  its  policies  regarding  the 
extent  to  which  savings  and  loan 
holding  companies  and  other  controlling 
persons  of  insured  institutions  should  be 
required  to  contribute  financial 
assistance  to  the  insured  institutions. 
The  Board  is  aware  that  the  open-ended, 
unlimited  in  duration  regulatory  capital 
maintenance  obligation  that  is 
customarily  imposed  in  connection  with 
approvals  of  applications  to  acquire 
insured  institutions  may  deter  potential 
acquirors  from  considering  such 
acquisitions.  In  reviewing  its  practices 
in  this  area,  the  Board  has  concluded 
that  other  approaches  to  the  issue  of  an 
acquiror's^bligations  to  financially 
support  its  insured  institution  would  be 
effective  in  attaining  the  goals  of 
protecting  the  insured  institution  and  the 
FSUC,  with  less  deterrence  to  potential 
acquirors  than  the  current  form  of 
obligation. 

The  Board  believes  that  it  is  important 
for  potential  applicants  and  the  public  to 
be  informed  of  the  Board's  views  on  this 
issue  and  accordingly  has  determined  to 
issue  the  following  policy  statement: 

Policy  Statement  on  Regulatory  Capital 
Maintenance  Obligations  of  Insured 
Institution  Acquirors 

This  policy  statement  expresses  the 
Board's  views  regarding  the  imposition 
of  conditions,  incident  to  approval  of 
holding  company,  change  in  control,  or 
other  applications,  that  require  an 
applicant  to  agree  to  maintain  the 
regulatory  capital  of  the  acquired 
insured  institution  at  specified  levels. 

As  a  general  matter,  the  Board 
continues  to  believe  that  savings  and 
loan  holding  companies  that  control  the 
practices  of  their  insured  subsidiaries 
and  enjoy  the  benefits  of  such  control, 
including  FSLIC  insurance  of  accounts, 
should  support  such  institutions  during 
periods  of  financial  weakness  or 
instability.  Providing  financial 
assistance  to  subsidiary  institutions 
enhances  the  institution's  capital  base 
and  helps  to  promote  its  continued 
viability,  which,  in  turn,  protects  the 
•  FSLIC  fund  from  loss.  The  overall  effect 
of  such  action  is  to  help  to  maintain  a 
safe  and  sound  financial  system  and  to 
promote  depositor  confidence. 

The  Board  has  concluded,  however, 
that  the  Board's  expectation  that  an 
acquiror  should  play  a  positive  role  with 
respect  to  its  insured  institution  should 
not  continue  to  be  implemented  via  a 
practice  of  conditioning  approvals  of 
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holding  company  and  certain  change  in 
control  applications  upon  an  open- 
ended  requirement  that  the  acquiror 
agrees  to  maintain  the  regulatory  capital 
of  the  institution.  The  Board  believes 
that  such  an  approach  may  have  had  the 
effect  of  deterring  qualified  acquirors 
from  making  investments  in  the  thrift 
industry. 

Accordingly,  the  Board  has 
determined  that  the  imposition  of  open- 
ended  regulatory  capital  maintenance 
obligations  upon  acquirors  in  connection 
with  acquisitions  of  insured  institutions 
should  be  discontinued.  Nevertheless, 
the  Board  will  generally  require 
acquirors  to  make  a  commitment  to  the 
insured  institution  that  will  provide  the 
acquiror  with  sufficient  incentive  to 
prudently  manage  the  insured  institution 
and  will  provide  the  FSLIC  with  a 
reasonable  amount  of  protection  against 
adverse  events  and  the  uncertainty  and 
time  lags  inherent  in  a  regulatory  capital 
and  accounting  system  based  on 
historical  costs. 

The  Board  will,  as  a  general  rule, 
require  a  "net  worth  maintenance 
agreement"  or  a  "prenuptial  agreement" 
to  satisfy  this  requirement.  In  a  net 
worth  maintenance  agreement,  which 
shall  be  limited  or  capped,  the  acquiror 
agrees  that  the  Board  can  require  the 
infusion  of  additional  equity  capital  if. 
during  the  term  of  the  agreement,  the 
insured  institution  fails  to  meet  its 
regulatory  capital  requirement  or  the 
institution's  regulatory  capital  declines 
below  a  predetermined  amount.  The 
aggregate  amount  of  infusion  that  could 
be  required,  at  a  single  time  or  in 
multiple  infusions,  would  be  limited  or 
capped  at  a  specified  amount  in  the 
agreement. 

A  prenuptial  agreement  permits  an 
officer  of  the  FSLIC  the  right  to  vote  the 
securities  of  the  institution  held  by  the 
acquiror  respecting  certain  actions,  to 
remove  and  replace  the  board  of 
directors  of  the  institution,  or  to  dispose 
of  any  or  all  of  the  securities  of  the 
institution  ovraed  by  the  acquiror  in  the 
event  the  institution's  regulatory  capital 
declines  below  a  specified  percentage  of 
an  institution's  liabilities  or  assets. 

The  Board  will  generally  require  one 
of  these  two  forms  of  agreements.  The 
acquiror  may  negotiate  the  form  of 
agreement;  however,  it  may  select  the 
net  worth  maintenance  agreement  only 
if  the  Board  is  satisfied  that  the  acquiror 
has  adequate  resources  to  satisfy  its 
obligations  under  the  net  worth 
agreement. 

The  Board  itself  will  also  consider 
other  approaches  to  meeting  the 
objectives  identified  above.  In  all  cases, 
the  requirements  will  be  evidenced  by  a 
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separate  agreement  that  the  acquiror 
will  be  required  to  execute  before 
acquisition  of  the  insured  institution. 

The  above-described  treatment  of 
acquirors'  regulatory  capital 
maintenance  obligations  will  be  applied 
prospectively,  in  connection  with 
applications  approved  after  this  policy 
goes  into  effect.  With  regard  to  holding 
companies  and  other  acquirors  that  are 
subject  to  other  forms  of  obligations, 
such  obligations  shall  remain  in  full 
force  and  effect  except  to  the  extent  that 
the  Board  agrees  in  writing  to  the 
modification  of  any  such  obligation. 

Guidelines  may  be  issued  to  assist  in 
the  implementation  of  this  policy, 
including  determining  aspects  of  such 
agreements  that  would  present 
significant  issues  of  law  or  policy 
warranting  consideration  by  the  Board 
itself  of  the  holding  company 
application  or  change  in  control  notice. 

Finally,  the  Board  notes  that  in  all 
cases,  regardless  of  whether  an  explicit 
agreement  is  required  or  not.  should  the 
insured  institution's  capital  level  fall 
below  that  required  by  the  Board's 
regulations,  or  otherwise  be  deemed 
inadequate  by  the  institution's  Prinicipal 
Supervisory  Agent,  the  Board  retains  the 
ability  to  estabhsh  individual  minimum 
capital  requirements  for  the  institution 
pursuant  to  12  CFR  563.14.  or  to  issue  a 
capital  directive  pursuant  to  12  CFR 
563.14-1  to  require  the  institution  to 
increase  capital,  or  both. 

By  the  Federal  Home  Loan  Bank  Board, 
lohn  F.  Ghizzoni, 
Assistant  Secretary. 
[PR  Doc.  88-18879  Filed  8-18-88;  8:45  am] 

BILUNO  CODE  (TSO-OI-II 


FEDERAL  MARITIME  COMMISSION 
Survey  of  Marine  Terminal  Operators 

The  Federal  Maritime  Commission 
recently  sent  surveys  to  marine  terminal 
operators  seeking  their  views  as  to  the 
impact  of  the  Shipping  Act  of  1984,  46 
U.S.C,  app.  1701  etseq.  ("1984  Act").  The 
survey  is  being  conducted  as  part  of  a 
five-year  study  mandated  in  section  18 
of  the  1984  Act.  which  directed  the 
Federal  Maritime  Commission  to 
"collect  and  analyze  information 
concerning  the  impact  of  this  Act  upon 
the  international  ocean  shipping 
industry,"  and  to  present  its  findings  to 
an  Advisory  Commission  on  Conference 
in  Ocean  Shipping,  to  be  convened  five 
and  one-half  years  after  enactment  of 
the  1984  Act.  The  surveys  are  the  third 
in  a  series  to  be  distributed  on  an 
annual  basis  through  1989.  Substantial 
revisions  have  been  made  to  the  1988 
survey  based  upon  responses  to  the  1987 


surveys  and  recommendations  of  the 
section  18  Study  Advisory  Committee. 

The  Federal  Maritime  Commission 
would  like  its  survey  to  have  the  widest 
possible  distribution.  All  interested 
marine  terminal  operators  who  have  not 
received  a  copy  of  the  survey  are  urged 
to  contact:  Robert  M.  Blair  Bureau  of 
Economic  Analysis;  Federal  Maritime 
Commission;  1100  L  Street  NW., 
Washington,  DC  20573;  telephone  (202) 
523-5870. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  88-18853  Filed  8-18-88;  8:45  am] 

BILLING  CODE  a730-01-M 

Survey  of  Ocean  Common  Carriers 

The  Federal  Maritime  Commission 
recently  sent  surveys  to  ocean  common 
carriers  seeking  their  views  as  to  the 
impact  of  the  Shipping  Act  of  1984,  46 
U.S.C.  app.  1701  et  seq.  ("1984  Act").  The 
survey  is  being  conducted  as  part  of  a 
five-year  study  mandated  in  section  18 
of  the  1984  Act,  which  directed  the 
Federal  Maritime  Commission  to 
"collect  and  analyze  information 
concerning  the  impact  of  this  Act  upon 
the  international  ocean  shipping 
industry,"  and  to  present  its  findings  to 
ai  Advisory  Commission  on 
Conferences  in  Ocean  Shipping,  to  be 
convened  five  and  one-half  years  after 
enactment  of  the  1984  Act.  The  surveys 
are  the  third  in  a  series  to  be  distributed 
on  an  armual  basis  through  1989. 

The  Federal  Maritime  Commission 
would  like  its  survey  to  have  the  widest 
possible  distribution.  All  interested 
ocean  common  carriers  who  have  not 
received  a  copy  of  the  survey  are  urged 
to  contact:  Sandra  L  Kusumoto;  Bureau 
of  Economic  Analysis;  Federal  Maritime 
Commission;  1100  L  Street  NW.. 
Washington,  DC  20573;  telephone  (202) 
523-5870. 
Joseph  C.  Polking. 
Secretary. 
[FR  Doc.  88-18854  Filed  8-18-88;  &45  am) 

BILUNG  COOC  S730-01-M 

Survey  of  Ports 

The  Federal  Maritime  Commission 
recently  sent  surveys  to  ports  seeking 
their  views  as  to  the  impact  of  the 
Shipping  Act  of  1984,  46  U.S.C.  app.  1701 
et  seq.  ("1984  Act").  The  survey  is  being 
conducted  as  part  of  a  five-year  study 
mandated  in  section  18  of  the  1984  Act, 
which  directed  the  Federal  Maritime 
Commission  to  "collect  and  analyze 
information  concerning  the  impact  of 
this  Act  upon  the  international  ocean 
shipping  industry,"  and  to  present  its 
findings  to  an  Advisory  Commission  on 


Conferences  in  Ocean  Shipping,  to  be 
convened  five  and  one-half  years  after 
enactment  of  the  1984  Act.  The  surveys 
are  the  third  in  a  series  to  be  distributed 
on  an  annual  basis  through  1989. 
Substantial  revisions  have  been  made  to 
the  1988  survey  based  upon  responses  to 
the  1987  surveys  and  recommendations 
of  the  Section  18  Study  Advisory 
Committee. 

The  Federal  Maritime  Commission 
would  like  its  survey  to  have  the  widest 
possible  distribution.  All  interested 
marine  terminal  operators  who  have  not 
received  a  copy  of  the  survey  are  urged 
to  contact:  Robert  M.  Blair;  Bureau  of 
Economic  Analysis;  Federal  Maritime 
Commission;  1100  L  Street  NW., 
Washington.  DC  20573;  telephone  (202) 
523-5870. 
Joseph  C  Polking, 
Secretary. 
[FR  Doc.  88-18855  Filed  8-18-88;  8:45  am) 

BILUNG  CODE  6730-41-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  0MB  delegated  authority,  as  per  5 
CFR  1320.9  (0MB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer — Nancy  Steele — Division  of 
Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3822). 

OMB  Desk  Officer— Robert  Neal— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3208.  Washington,  DC  20503  (202- 
395-7340). 

Proposal  to  approve  under  OMB 
delegated  authority  the  implementation 
of  the  following  report: 

1.  Report  title:  Mortgage  Loan 
Disclosure  Statement. 

Agency  form  number:  FR  HMD  A-2. 

OMB  Docket  number:  7100-0090. 

Frequency:  Annual. 

Reporters:  Mortgage  subsidiaries  of 
bank  holding  companies. 

Annual  reporting  hours:  40,000. 

Estimated  average  hours  per 
response:  80. 
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Number  of  respondents:  500. 
Small  businesses  are  not  affected. 

General  description  of  report: 

This  information  collection  is 
mandatory  [12  U.S.C.  2801-2810)  and  is 
not  given  confidential  treatment. 

This  new  form  collects  data  from 
mortgage  subsidiaries  of  bank  holding 
companies  under  the  Home  Mortgage 
Disclosure  Act,  12  U.S.C.  2801-2810 
(HMDA),  as  implemented  by  the  Board's 
Regulation  C,  12  CFR  Part  203.  The  act 
requires  respondents  to  make  annual 
disclosures  that  show  a  geographic 
breakdown  of  their  purchased  and 
originated  mortgage  and  home 
improvement  loans.  However,  FHA 
loans  are  not  reported. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  12, 1988. 

William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  88-18796  Filed  8-18-88;  8:45  amj 

BILLING  CODE  UIO-OI-M 


Agency  Forms  Under  Review 

August  15, 1988 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s]  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  0MB  delegated  authority,  as  per  5 
CFR  1320.9  (0MB  Regulation  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer — Nancy  Steele — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3822). 

OMB  Desk  Officer— Robert  Neal.  Jr.— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Room  3208,  Washington.  DC  20503  (202- 
395-7340). 

Final  approval  under  OMB  delegated 
authority  of  the  extension,  without 
revision,  of  the  following: 

1.  Report  title:  Applications  for  the 
Issuance  and  Cancellation  of  Federal 
Reserve  Stock — National  Bank, 
Nonmember  Bank,  Member  Bank. 

Agency  form  number:  FR  2030,  2030a. 
2056,  2086a,  2086b,  and  2087. 

OMB  Docket  number:  7100-0042. 

Frequency:  On  occasion. 

Reporters:  National,  State  Member 
and  Nonmember  Banks. 


Annual  reporting  hours:  1,134  (FR 
2030: 155;  FR  2030a:  32;  FR  2056:  889;  FR 
2086a:  12;  FR  2086b:  13;  FR  2087:  33). 

Number  of  Reporters:  2,268  (FR  2030: 
309;  FR  2030a:  64;  FR  2056: 1,778;  FR 
2086a:  24;  FR  2086b:  26;  FR  2087:  67). 

Average  Number  of  Hours  per 
Response:  0.5  (for  each  form).  Small 
businesses  are  affected. 

General  description  of  report: 

This  information  collection  is 
mandatory  [12  U.S.C.  222.  35,  287,  321, 
and  288  (1982)]  and  is  not  given 
confidential  treatment.  These  Federal 
Reserve  Bank  Stock  application  forms 
are  required  to  be  submitted  to  the 
Federal  Reserve  System  by  any  National 
Bank,  State  Member  Bank,  or 
nonmember  bank  wanting  to  purchase 
stock  in  the  Federal  Reserve  System, 
increase  or  decrease  its  Federal  Reserve 
Bank  Stock  holdings,  or  cancel  such 
stock. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  15, 1988. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  88-18797  Filed  8-16-88;  845  amj 

BILLING  CODE  S2t0-01-M 


Fleet/Norstar  New  York,  Inc.;  Proposal 
To  Underwrite  and  Deal  in  Certain 
Securities  to  a  Limited  Extent 

Fleet/Norstar  Financial  Group,  Inc., 
Providence,  Rhode  Island,  and  Fleet/ 
Norstar  New  York,  Inc.,  Albany,  New 
York  (together,  "Applicant"),  have 
applied,  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  and  §  225.23(a)(3)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3)).  for  permission  to  engage  de 
novo  through  their  wholly  owned 
subsidiary,  Adams,  McEntee  &  Co.,  Inc., 
New  York,  New  York  ("Company"),  in 
the  activities  of  underwriting  and 
dealing  in,  to  a  limited  degree,  municipal 
revenue  bonds  (including  "public 
ownership"  industrial  development 
bonds)  and  commercial  paper  (together, 
"ineligible  securities").  These  securities 
are  eligible  for  purchase  by  banks  for 
their  own  account  but  not  eligible  for 
banks  to  underwrite  and  deal  in. 

The  application  presents  issues  under 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C.  377).  Section  20  of  the  Glass- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  Fleet  National 
Bank,  with  a  firm  that  is  "engaged 
principally"  in  the  "underwriting,  pubic 
sale  or  distribution"  of  securities. 
Applicant  states  that  it  would  not  be 
"engaged  principally"  in  such  activities 
on  the  basis  of  the  restrictions  on  the 
amount  of  the  proposed  activity  relative 


to  the  total  business  conducted  by  the 
underwriting  subsidiary. 

Applicant  has  applied  to  underwrite 
and  deal  in  ineligible  securities  in 
accordance  with  virtually  all  of  the 
limitations  set  forth  in  the  Board's  Order 
approving  those  activities  for  a  number 
of  bank  holding  companies.  See 
Citicorp,  J.P.  Morgan  Sr  Co.  Incorporated 
and  Bankers  Trust  New  York 
Corporation,  73  Federal  Reserve  Bulletin 
473  (1987)  (underwriting  and  dealing  in 
commercial  paper,  municipal  revenue 
bonds  and  mortgage-related  securities) 
["Citicorp/Morgan/Bankers  Trust").  In 
that  Order,  the  Board  determined  that  a 
member  bank  affiliate  would  not  be 
"engaged  principally"  in  the  above 
ineligible  securities  underwriting 
activity  if,  over  any  two-year  period,  its 
gross  revenues  from  that  activity  did  not 
exceed  a  range  of  between  5  and  10 
percent  of  its  total  gross  revenues.  The 
Board  determined,  however,  that  at  that 
time  the  lower  end  of  the  range — 5 
percent — was  the  appropriate  level  to  be 
applied. 

Applicant  proposes  to  engage  in 
ineligible  securities  underwriting  and 
dealing  up  to  10  percent  of  Company's 
gross  revenues  based  on  a  five  year 
average.  Applicant  submits  that  this  is 
appropriate  for  several  reasons.  First, 
Applicant  argues  that,  because  of  the 
small  absolute  size  of  Company's 
activities  (relative  to  the  businesses  at 
issue  in  the  Citicorp/Morgan/Bankers 
Trust  Order),  a  5  percent  limitation 
would  prevent  Company  from 
conducting  sufficient  ineligible  securities 
activity  to  make  such  business 
profitable.  Applicant  submits  that  a  5 
percent  limitation  would  effectively 
close  the  ineligible  securities 
underwriting  and  dealing  business  to  all 
but  the  largest  bank  holding  companies 
that  own  primary  dealers  or  otherwise 
have  large  bases  of  eligible  securities 
business.  Applicant  asserts  that  this 
would  reduce  competition  in  the 
relevant  markets,  in  conflict  with  the 
Bank  Holding  Company  Act's  pro- 
competitive  goals.  Moreover,  Applicant 
argues  that  the  absence  of  small 
competitors  such  as  Company  from  the 
municipal  underwriting  industry  could 
have  an  especially  harmful  effect  on 
small  municipal  issuers. 

Applicant  submits  that  basing  the 
gross  revenue  limitation  on  a  five-year, 
rather  than  a  two-year,  average  will 
provide  a  more  reliable  indication  of  the 
trend  of  Company's  revenues  from 
eligible  securities  activities,  given  that 
1987  was  aberrational  in  terms  of  gross 
revenues  generated.  Applicant  argues 
that  basing  its  revenue  limitation  on  the 
past  two-years'  earnings  would 
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effectively  preclude  Company  from 
commencing  ineligible  securities 
underwriting  activities. 

In  connection  with  its  underwriting 
activities,  Company  also  proposes  to 
advise  issuers  as  to  the  terms  of  the 
proposed  offerings. 

In  publishing  Applicant's  proposal  for 
comment,  the  Board  does  not  take  any 
position  on  the  differences  between 
Applicant's  proposal  and  the  Board's 
prior  ineUgible  securities  underwriting 
orders.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  is  consistent 
with  the  Board's  prior  orders. 

Any  request  for  a  hearing  on  this 
application  must  comply  with  S  262.3(e] 
of  the  Board's  Rules  of  Procedure  (12 
CFR  262.3(e)). 

The  apphcation  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Boston. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  not  later  than  September  13, 
1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  le,  198a 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-18798  Filed  8-18-88;  8:45  am] 

BILLING  CODE  6210-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Agenqf  Information  Collection 
Activities  Under  0MB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (0MB)  to 
renew  expiring  information  collection 
3090-0001.  Application  of  Eleemosynary 
Institution.  This  form  is  used  by  GSA 
National  Capital  Region  to  determine  an 
institution's  eligibility  to  participate  in 
the  forfeited  distilled  spirits  donation 
program  and  to  match  an  institution's 
needs  with  the  beverages  that  become 
available. 

AGENCY:  Property  Management  Division 
(FBP),  GSA. 

ADDRESSES:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer,  Room 
3235,  NEOB,  Washington,  DC  20503,  and 
to  Mary  L.  Cunningham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  F  Street  at  18th 
NW.,  Washington,  DC  20405. 


Annual  Reporting  Burden:  Firms 
responding,  25;  responses,  1  per  yean 
average  hours  per  response,  .25;  burden 
hours,  6. 

For  Further  Information  Contact:  A.L 
Harris,  703/557-1234. 

Copy  of  Proposal:  A  copy  of  the 
proposal  may  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR),  Room  3014,  GS  Bldg., 
Washington,  DC  20405,  or  by 
telephoning  202/535-7074. 

Dated:  August  12, 1988. 
Emily  C.  Karam, 

Director,  Information  Management  Division 
(CAI). 

[FR  Doc.  88-18818  Filed  8-18-88;  8:45  amj 

BILUNO  CODE  6820-24-11 


General  Services  Administration 
Advisory  Committee  on  the  FTS2000 
Procurement;  Meeting  Cancellation 

Notice  is  hereby  given  that  the 
meeting  of  the  General  Services 
Administration  Advisory  Committee  on 
the  FTS2000  Procurement  tentatively 
scheduled  for  August  24  will  not  be  held. 

Questions  regarding  this  cancellation 
should  be  directed  to  John  J.  Landers 
(202)  52^-530a 

Dated:  August  11,  igsa 
)olm ).  Landers, 

Director  of  A  dwinistration.  Information 

Resources  Management  Service. 

[FR  Doc.  88-18819  Filed  8-18-88;  8:45  am] 

BILUNG  CODE  U20-25-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-010-4212-13;  NM  NM  68419] 

Realty  Action— Exchange  of  Put>llc 
Lands;  San  Juan  and  Dona  Ana 
Counties,  NM 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  Pursuant  to  section  206  of  the 
Federal  Land  Pohcy  Act  of  1976  (43 
U.S.C.  1716),  the  following  described 
lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange: 

New  Mexico  Principal  Meridian,  Nsw  Mexico 

T.  23  S.,  R.  3  E., 
Sec.  28:  All. 

In  exchange  for  these  lands,  the 
Federal  Government  will  acquire  two 
parcels  of  non-Federal  land  in  San  Juan 
County  from  Wayne  G.  and  Barbara  J. 
Wallace.  These  lands  are  described  as 
follows: 


New  Mexico  Principal  Meridian,  New  Mexico 

T.  25  N.,  R.  7  W., 

Sec.  3:  Lot  4,  SW/4NW/4; 

Sec.  4;  Lots  1,  2,  3,  S/2NE/4,  SE/4NW/4. 
NE/4SW/4,  NW/4SE/4. 
T.  26  N.,  R.  7  W., 

Sec.  22:  W/2; 

Sec.  33:  S/2NE/4,  SE/4. 
T.  27  N..  R.  5  W., 

Sec.  3:  SE/4NE/4.  SW/4,  N/2SE/4: 

Sec.  4:  Lot  3.  S/2NE/4,  SE/4NW/4,  SE/4; 

Sec.  10;  NW/4NW/4. 
T.  27  N..  R.  6  W., 

Sec.  6:  Lots  2,  3,  4. 
T.28N.,R.5W., 

Sec.  29:  W/2NE/4.  NE/4NE/4,  W/2.  NW/ 
4SE/4; 

Sec.  32:  Lots  1,  2,  3,  4,  N/2,  N/2S/2; 

Sec.  33:  W/2NE/4,  E/2NW/4; 

Sec.  34:  Lots  3,  4,  N/2SW/4. 
T.  28  N..  R.  6  W., 

Sec.  7:  Loto  1,  2,  3, 4,  5,  SE/4SW/4,  S/2SE/ 
4; 

Sec.  13:  NW/4SW/4; 

Sec.  14:  SW/4SW/4,  NE/4SW/4,  N/2SE/4; 

Sec.  15:  S/2SE/4; 

Sec  22:  E/2; 

Sec.  23:  W/2NW/4,  NW/4SW/4,  SE/4SW/ 
4,  S/2SE/4; 

Sec.  24:  S/2SW/4,  SW/4SE/4; 

Sec.  25:  N/2NE/4,  SW/4; 

Sec.  26:  N/2,  SW/4; 

Sec.  27:  S/2SE/4; 

Sec.  29:  W/2SE/4; 

Sec.  31:  E/2SE/4,  SW/4SE/4; 

Sec.  32:  NE/4,  E/2NW/4,  N/2SW/4; 

Sec.  33:  N/2,  NE/4SW/4; 

Sec.  34:  N/2. 
T.  28  N.,  R.  7  W., 

Sec.  12:  Lot  1,  SE/4SE/4; 

Sec.  13:  NE/4NE/4.  N/2NW/4,  SE/4NW/4, 
E/2SW/4; 

Sec.  14:  N/2NE/4,  NE/4NW/4; 

Sec.  24:  W/2NE/4,  E/2NW/4,  NE/4SW/4, 
NW/4SE/4. 
T.  29  N..  R.  6  W., 

Sec.  31:  SW/4,  SW/4SE/4. 

The  areas  described  amount  to  7,256.59 
acres. 

The  purpose  of  this  exchange  is  to 
enable  BLM  to  consolidate  public  land 
on  Superior  and  Delgadito  Mesas  in  Rio 
Arriba  County,  enhancing  the 
opportunities  to  improve  wildlife,  range, 
recreation  and  cultural  management. 
The  selected  lands  are  located  in  the 
designated  disposal  area  in  Dona  Ana 
County.  The  exchange  would  be 
consistent  with  the  Bureau's  land  use 
plan  in  both  areas.  The  public  interest 
would  be  well  served  by  making  this 
exchange. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal.  If 
an  adjustment  is  necessary  the  values 
can  be  equalized  by  the  addition  of 
lands  and/or  cash  payment 

Publication  of  this  notice  segregates 
the  public  lands  from  the  operation  of 
the  public  land  laws  including  the 
mining  laws,  but  excluding  the  mineral 
leasing  laws.  Duration  of  the  segregation 
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is  for  a  period  of  two  years  from  the 
date  of  Hrst  publication  or  completion  of 
the  exchange,  whichever  occurs  first 

The  terms  and  conditions  applicable 
to  the  exchange  are: 

When  the  patent  is  issued  it  will  be 
subjected  to  all  existing  valid  rights. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
analysis  is  available  for  review  at  the 
Farmington  Resource  Area  Office,  1235 
La  Plata  Highway,  Farmington,  New 
Mexico  87401  and  the  Albuquerque 
District  Office,  435  Montano  Road  NK. 
Albuquerque,  New  Mexico  87107. 

For  a  period  of  45  days  interested 
parties  may  submit  comments  to  the 
Albuquerque  District  Manager,  435 
Montano  Road  NE.,  Albuquerque.  New 
Mexico  87107.  Any  adverse  comments 
vrill  he  evaluated  by  the  State  Director 
who  may  vacate  or  modify  this  realty 
action  and  issue  a  final  determination. 
In  the  absence  of  any  action  by  the  State 
Director,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Date:  Aogast,  IS.  1988. 
Robert  T.  Dale. 
District  Manager. 
[FR  Doc.  88-18780  Filed  8-lfr-8a;  8:45  am] 

BtLUNO  CODE  4IM-F»4I 


National  Park  Service 

Chattahoochee  River  National 
Recfeatlon  Area;  Advlaory 
Commieaion  Meeting 

agency:  National  Park  Service,  Interior. 
action:  Notice  of  advisory  commission 
meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
Chattahoochee  River  National 
Recreation  Area  Advisory  Commission 
will  be  held  at  1:00  p.m.  at  the  following 
location  and  date. 
date:  September  22, 1988. 
ADDRESS:  The  Chattahoochee  River 
National  Recreation  Area,  Johnson  Ferry 
Unit,  Concession  Building.  Cobb  County, 
Georgia. 

FOR  FURTHER  INFORMATION  CONTACT 
Warren  D.  Beach.  Superintendent, 
Chattahoochee  River  National 
Recreation  Area,  1978  Island  Ford 
Parkway,  Dunwoody,  Georgia  30350. 
Telephone  (404]  394-7912. 
SUPPlfMENTARY  INFORMATION:  The 

purpose  of  the  Chattahoochee  River 
National  Recreation  Area  Advisory 
Conunission  is  to  consult  and  advise  the 
Secretary  of  the  Interior  regarding  the 
management  and  operation  of  the  area. 


protection  of  resources  within  the  area, 

and  the  priority  of  lands  to  be  acquired 

within  the  area.  The  members  of  the 

Advisory  Commission  are  as  follows: 

Mr.  J.  Neal  Shepard,  Jr. 

Mr.  Robert  A.  Meadows 

Mrs.  Delouris  J.  West 

Mr.  Benjamin  H.  West 

Mr.  Howard  D.  Zeller 

Mr.  Larry  B.  Thompson 

Mrs.  UUian  Webb 

Mr.  David  O.  Eldridge 

Mr.  H.  Edwin  Schultz 

Ms.  Evelyn  H.  Hopkins 

Mr.  Michael  Bennett 

Mr.  James  O.  Watson,  Jr. 

The  meeting  will  be  a  forum  to  share 
information  on  the  Chattahoochee  River 
National  Recreation  Area  and  discuss 
current  issues. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Written  statements  may  also 
be  submitted  to  the  Superintendent  at 
the  address  above.  Minutes  of  the 
meeting  will  be  available  at  Park 
Headquarters  for  public  inspection 
approximately  4  weeks  after  the 
meeting. 

Date:  August  10, 1988. 
C  W.Ogle. 

Acting  Regional  Director,  Southeast  Region. 
[FR  Doa  88-18850  Piled  8-18-88;  8:45  am] 

BILUNO  CODE  431«-7t-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  Intemationai  Devetopment 

Housing  Guaranty  Program; 
Investment  Opportunity  for 
Guatemala;  Correction 

This  is  a  correction  of  the  Notice  of 
Investment  Opportunity  for  Guatemala 
originally  published  on  August  15, 1988 
in  the  Federal  Register  (53  FR  30729). 
The  individuals  and  telephone,  telex, 
and  telefax  numbers  for  communication 
to  the  Government  of  Guatemala  in  that 
notice  need  correction.  Also  the  telefax 
number  for  RHUDO/Tegudgalpa  is 
incorrect  and  the  telephone  number  for 
Michael  G.  Kitay /Barton  Veret.  Agency 
for  Intemationai  Development  neeids  to 
be  added.  The  corrections  are  as 
follows: 

Government  of  Guatemala 

Project:  52O-HG-004— $10,000,000, 
Attention:  Lie.  Fernando  Figueroa 
Amado,  General  Manager,  Banco  de 


Guatemala,  7a  Avenida  22-01,  Zona  1, 
Guatemala,  Guatemala.  CA.,  Telex 
No.:  6072/6073/5231/5461  (answer 
back  GUABAN-GU],  Telefax  Noj  502/ 
(2)28509,  Telephone  No.:  502/(2)534053 
Mr.  Fabian  B.  Pira  A.,  Deputy  Manager, 
Banco  de  Guatemala,  7a  Avenida  22- 
01,  Zona  1,  Guatemala,  Guatemala, 
C.A.,  Telex  No.:  6072/6073/5231/5461 
(answer  back  GUABAN-GU), 
Telephone  No.:  502/(2)535927 
Mr.  Carlos  E.  Echeverria  Sales,  Director 
Intemationai  Department,  Banco  de 
Guatemala,  7a  Avenida  22-01,  Zona  1, 
Guatemala,  Guatemala,  C.A.,  Telex 
No.:  6072/6073/5231/5461  (answer 
back  GUABAN-GU),  Telephone  No.: 
502/(2)535995 
Mr.  Mario  Pita,  Assistant  Director, 
Central  America,  RHUDO/ 
Tegucigalpa,  US  AID /Tegucigalpa, 
APO  Miami  34022,  (street  address: 
Edificio  Castillo  Poujol.  Colonia 
Palmira,  4  Calle,  #2401,  Tegucigalpa, 
D.C.  Honduras),  Telephone  No.:  504/ 
323120,  Telefax  No.:  504-312776 
Michael  G.  Kitay/Barton  Veret.  Agency 
for  Intemationai  Development,  GC/ 
PRE.  Room  3328  N.S.,  Washington,  DC 
20523,  Telephone:  202/647-8235.  Telex 
No.:  892703  AID  WSA,  Telefax  No.: 
202/647-4958  (preferred 
coDununication) 

For  any  further  information,  please 
contact:  Fredrik  A.  Hansen,  Deputy 
Director,  Office  of  Housing  and  Urban 
Programs,  Agency  for  Intemationai 
Development,  Room  315,  SA-18C, 
Washington,  DC  20523.  Telephone:  703/ 
875-4842. 
Fredrik  A.  Hansen, 

Deputy  Director,  Agency  for  International 
Development  Office  of  Housing  and  Urban 
Programs. 

Date:  August  16. 1988. 
(PR  Doc.  88-18814  Filed  8-18-88;  8:45  am] 

BILUNG  COOC  «11«-01-« 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  Intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office:  Miihps  Industries  Inc., 
an  Ohio  Corporation,  P.O.  Box  943. 4801 
Springfield  Street.  Dayton.  HO  45401. 
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2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
state(s)  of  incorporation: 

(1)  Air  Damper  Manufacturing  Corp. 

(New  York) 
(ii)  Philips  Industrial  Components,  Inc. 

(Ohio) 
(iii)  Hytec,  Inc.  (Washington) 
(iv)  Frenkin  Corporation  (Washington) 
(v)  Shelby  Advanced  Automotive 

Technology,  Inc.  (Texas) 
(vi)  Dearborn  Fabricating  &  Engineering 

Company  (Michigan) 
(vii)  Unified  Industries  Inc.  (Michigan) 
(viii)  Arrowhead  Conveyor  Co.,  Inc. 

(Delaware) 
(ix)  Baker  Erection  Company  Inc. 

(Missouri) 
(x)  Mayfran  International,  Inc. 

(Delaware) 
(xi)  Mid-West  Conveyor  Company,  Inc. 

(Delaware) 
(xii)  Steams  Airport  Equipment 

Company,  Inc.  (Delaware) 
(xiii)  Versa  Corporation  (Ohio). 
NoteU  R.  McGee, 
Secretary. 
[FR  Doc.  88-18812  Filed  8-18-88;  8:45  am) 

BOiJNG  CODE  7035-01-M 


Clarification  of  Filing  Fee  for  Form 
BOC-3,  Designation  of  Agents,  IMotor 
Carriers  and  Broicers 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Notice. 

summary:  The  purpose  of  this  notice  is 
to  clarify  that  a  separate  $8.00  filing  fee 
is  not  required  when  a  person  submits  a 
form  BOC-3,  Designation  of  Agents — 
Motor  Carriers  and  Brokers,  to  the 
Interstate  Commerce  Commission. 

By  the  decision.  Regulations 
Governing  Fees  For  Services,  2  I.C.C.  2d 
23  (1985)  and  50  FR  40024  (October  1, 
1985)  the  Commission  revised  its  user 
fee  schedule  by  merging  the  filing  fee  for 
the  form  BOC--3,  Designation  of 
Agents — Motor  Carriers  and  Brokers, 
with  the  application  fee  for  motor 
carriers  and  broker  operating  authority. 
The  separate  filing  fee  for  the  BOC-3 
filing  was  removed  from  the  fee 
schedule  in  that  decision.  The  current 
filing  fee  for  motor  carrier  or  broker 
operating  authority  includes  the  fee  for 
the  BOC-3  filing.  Separate  filing  fees 
submitted  will  be  returned  to  the  sender. 

EFFECTIVE  DATE:  August  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  M.  King.  202-275-7428. 


By  the  Commission. 
Noreta  R.  McGee, 

Secretary. 

[FR  Doc  88-18844  Filed  8-18-88:  8:45  am] 

BILLING  CODE  703S-01-U 


[Docket  No.  AB-1  (Sul>-No.  219)] 

Chicago  and  North  Western 
Transportation  Co.;  Abandonment  and 
Discontinuance  of  Trackage  Rights; 
Between  Casper  and  Riverton  in 
Natrona  and  Fremont  Counties,  WY; 
Findings 

August  16. 1988. 

Notice  is  hereby  given  pursuant  to  49 
U.S.C.  10903  that  by  a  decision  decided 
August  19, 1988,  a  finding,  which  is 
administratively  final,  was  made  by  the 
Administrative  Law  Judge  stating  that, 
the  present  or  future  public  convenience 
and  necessity  permit  the  abandonment 
by  the  applicant  of  Chicago  and  North 
Western  Transportation  Company  of  its 
line  of  railroad  between  milepost  607.8 
just  west  of  Casper  Air  Base  and 
milepost  615.1  near  Illco  in  Natrona 
County,  WY;  and  discontinue  its 
trackage  rights  and  operations  over  an 
86.5  mile  line  of  railroad  owned  and 
operated  by  the  Burlington  Northern 
Railroad  ("BN")  between  BN  milepost 
217.5  near  Illco.  and  BN  milepost  304.0 
near  Shobon  in  Natrona  and  Fremont 
Counties,  WY  subject  to:  (1)  The 
employee  protective  conditions  in 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979);  and  (2)  the  condition  that  C&NW 
maintain  any  historic  structures  intact 
and  not  sell  or  dispose  of  any  portion  of 
the  abandoned  right  of  way  where 
historic  structures  are  located  until  the 
requirements  of  section  106  of  the 
National  Historic  Preservation  Act  have 
been  met.  Pursuant  to  the  decision,  a 
certificate  for  abandonment  is  granted, 
effective  30  days  from  the  date  of 
service. 

Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-18845  Filed  8-18-68:  8:45  am) 

BILUNO  CODE  7035-01-M 


[Finance  Docket  No.  1165  (Sub-No.  1] 

Application  of  the  New  York  Central 
Railroad  Co.  for  Approval  of  Purchase 
of  Stock,  Lease  of  Property,  and 
Option  To  Purchase  Stock  or  Property 

AQENCY:  Interstate  Commerce 

Commission. 

ACTION:  Proceeding  reopened  and 

modified  procedure  schedule  adopted. 


SUMMARY:  By  petition  filed  April  27, 
1988,  Consolidated  Rail  Corporation 
(Conrail),  successor  in  interest  to  the 
properties  of  the  New  York  Central 
Railroad  Company,  seeks  to  reopen  this 
proceeding  to  remove  the  17  conditions 
imposed  on  the  transaction  in  1922  (71 
I.C.C.  631).  Conrail  specifically  discusses 
certain  of  the  conditions  designed  to 
ensure  the  neutrality  of  both  the  Chicago 
River  and  Indiana  Railroad  Company 
(CRI)  and  the  Chicago  Junction  Railway 
Company  (CJ)  with  respect  to  the 
terminal  switching  services  they 
performed  for  linehaul  carriers  and  to 
ensure  that  linehaul  carriers  could 
continue  to  operate  their  own  livestock 
trains  over  the  CJ  line. 

DATES:  Comments  are  due  on  October  3, 
1988,  and  any  rebuttal  by  Conrail  is  due 
on  October  24. 1988. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  pleadings  referring  to 
Finance  Docket  No.  1165  (Sub-No.  1)  to: 

(1)  Office  of  the  Secretary',  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

and 

(2)  Petitioner's  representatives:  John  A. 
Daily,  Deborah  J.  Somers, 
Consolidated  Rail  Corporation,  1138 
Six  Penn  Center  Plaza,  Philadelphia, 
PA  19103-2959. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  H.  Dettmar,  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721) 

SUPPLEMENTARY  INFORMATION:  With 

CRI  and  CJ  now  part  of  its  system, 
Conrail  contends  that  the  protective 
conditions  should  be  removed  because 
of  changed  circumstances.  Specifically, 
it  contends  that:  (1)  The  carriers 
originally  intended  to  be  protected  have 
been  absorbed  by  other  railroads;  (2) 
livestock  traffic  has  long  since  ceased; 

(3)  only  six  shippers  have  required 
terminal  switching  in  the  past  3  years; 

(4)  the  total  volume  of  traffic  moving 
subject  to  the  protective  conditions  is  a 
fraction  of  what  moved  when  the 
conditions  were  imposed;  and  (5)  a 
substantial  portion  of  this  traffic  has 
been  exempted  from  regulation.  Conrail 
states  that,  if  the  conditions  are 
removed,  terminal  switching  service  will 
remain  available  for  those  carriers  that 
require  it  and  that  trackage  rights  will 
be  offered  to  any  carriers  interested  in 
this  type  of  arrangement. 

As  to  the  other  conditions,  Conrail 
argues  that  they  should  be  removed  as 
well.  It  contends  that  they  are  either 
outmoded  or  no  longer  serve  any  useful 
purpose.  Comments  are  requested  on 
whether  it  is  appropriate  to  retain  all  or 
any  of  the  17  conditions. 
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This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 
However,  conunents  regarding 
environmental  and  energy  issues,  if  any, 
should  be  included  in  the  statements 
filed  with  the  Commission. 

A  copy  of  Conrail's  petition  may  be 
obtained  from  its  representatives  or  may 
be  inspected  at  the  Washington.  DC, 
offices  of  the  Interstate  Commerce 
Commission  during  normal  business 
hours  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202  27&-1721  or  by  pickup  from 
Dynamic  Concepts.  Inc..  in  Room  2229  at 
Commission  headquarters]. 

Decided:  August  11, 1988. 

By  the  Commission,  Chairman  Cradison, 
Vice  Chairman  Andre  Commissioners 
Sterrett,  Simmons,  and  Lamboley. 
Commissioner  Sterrett  did  not  participate  in 
the  disposition  of  this  proceeding. 
Noreta  R.  McGee. 
Secretary. 

[FR  Doc.  88-18811  Rled  8-18-88;  8:45  am) 
BILLING  CODE  70»-ei-ll 


DEPARTMENT  OF  JUSTICE 

Information  Conection(s)  Under 
Review 

August  16, 1988. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  before 
the  last  list  was  published.  Entries  are 
grouped  into  submission  categories. 
Each  entry  contains  the  following 
information:  (1)  "Hie  title  of  the  form  or 
collection;  (2)  the  agency  form  number, 
if  any  and  the  applicable  component  of 
the  Department  sponsoring  the 
collection;  (3]  how  often  the  form  must 
be  filled  out  or  the  information  is 
collected;  (4]  who  will  be  asked  or 


required  to  respond,  as  well  as  a  brief 
abstract;  (5)  an  estimate  of  the  total 
number  of  respondents  and  the  amount 
of  estimated  time  it  takes  each 
respondent  to  respond;  (6)  an  estimate 
of  the  total  public  burden  hours 
associated  with  the  collection;  and,  (7) 
an  indication  as  to  whether  section 
3504(h)  of  Pub.  L.  96-511  applies. 
Comments  and/or  questions  regarding 
the  item(s)  contained  in  this  notice. 
especially  regarding  the  estimated 
response  time,  should  be  directed  to  the 
OMB  reviewers.  Mr.  Sam  Fairchild.  on 
(202)  395-7340  AND  to  the  Department 
of  Justice's  Clearance  Officer.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  so  notify 
the  OMB  reviewer  AND  the  Department 
of  Justice's  Clearance  Officer  of  your 
intent  as  soon  as  possible.  The 
Department  of  Justice's  Clearance 
Officer  is  Larry  E.  Miesse  who  can  be 
reached  on  (202)  633-4312. 

New  Collection 

(1)  Petition  for  Attorney  General 
recognition  to  provide  courses  of  study 
for  legalization;  Phase  II. 

(2)  1-603.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  and  households.  State 
and  local  governments,  businesses  or 
other  for-profit,  non-profit  institutions, 
small  businesses  or  organizations. 
Needed  to  allow  INS  to  certify  qualified 
educational  programs  to  ensure  there 
are  adequate  programs  available 
nationwide  to  eligible,  legalized  aliens. 

(5)  40,000  respondents  at  one  hour 
each. 

(6)  40,000  estimated  annual  public 
burden  hours. 

(7)  Submitted  for  expedited  review 
within  thirty  days.  Copies  of  the  form 
accompany  this  notification. 
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U.S.  Department  of  Justice 
Immigration  and  Naturalization  Service 


Petition  for  Attorney  General  Recognition  to  Provide 
Course  of  Study  for  Legalization:  Ptiase  11 


INS  USE  ONLY  -  DO  NOT  WRITE  IN  THIS  BLOCK 


Approval  for  attendance  by  aliens  adjusting  to 
permanent  resident  status  under  Section  245A 
of  the  Immigration  and  Nationality  Act,  as  amended 
by  the  Immigration  Reform  and  Control  Act  of  1986, 
by  satisfactorily  pursuing  a  course  of  study  recognized 
by  the  Attorney  General. 


Signature  of  the  Director  of  Outreach 


Signature  of  the  District  Director 


District  Office 


Date  of  Approval 


This  section  is  to  be  COMPLETED  BY  THE  PETITIONER.  If  you  need  more  space  to  answer  any  items  on  this  form, 
use  a  separate  sheet  of  paper.  Identify  each  answer  with  the  number  and  letter  of  the  corresponding  item. 


TO  THE  IMMIGRATION  AND  NATURALIZATION  SERVICE: 


UMI 


Petition  is  made  to  the  (check  one)    □  Director  of  Outreach  □  District  Director  of  the 

District  Office  for  approval  of  this  institution  or  organization  as  a  course(s)  of  study  recognized  by  the  Attorney 
General  for  attendance  by  temporary  resident  aliens  who  wish  to  comply  with  the  basic  citizenship  requirements 
of  Section  245A(b)(1)(D){i){ll)  of  the  Immigration  and  Nationality  Act,  as  amended  by  the  Immigration  Reform  and 
Control  Act  of  1986  (IRCA),  Pub.  L.  99-603,  by  satisfactorily  pursuing  a  course  of  study  to  achieve  a  minimal 
understanding  of  ordinary  English  and  a  knowledge  and  understanding  of  the  history  and  Government  of  the 
United  States. 


1    Name  of  School 

2  Addreis  of  School 

3   Telephone  Number 

4  M»\\\ng  MdreiiVf  different  than  box  2) 

S.  Name  and  Address  of  Responsible  Official  (Or  owner) 

6.  Applicant  organization  is: 

0  National  organization 
r~l      Local  government  agency 

1  1      Community  organization 

1    1      Non-profit  organization  providing  educations 

1    1     Church,  synagogue,  or  other  religious  commui 

1    1      Farm  labor  organization 

r~l      Association  of  agricultural  employers 

n      Proprietary  school 

□      Other  ffxp/ainj 

il  services 

lal  center 

7   The  organization  operates  under  the  following  duthorizatiun ; 

1     1     Non  profit  stdtus  issued  liy  IRS  or  State  certifying  agency 

1    1     Proprietary  (Attach  apfiroprnte  licensing  and  s  lertified  copy 
of  accountanti  last  itatement  ofscftool's  net  worth,  irKome. 
and  expenses) 

|~1    Volunteer  (Attach  evidence  of  affiliation  with  recognized  non- 
profit organization,  i.e.  religious  community,  literacy 
organization.  State  or  local  educational  authority) 

r~l     Local  government  agency 

[~]     Other  (Explain) 

8.  This  organization  offers: 

0  English  as  a  second  language  (ESL)  and  citizenship  preparation 

1  I     English  as  a  second  language 
|~|    Crtizenship  preparation 


9  The  type  of  course(s)  proposed  has  been  offered  by 
this  organization  since  (Enter  date): 


(Mo /Day/Year) 
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10  Average  class  size  and  intensity  of  instruction: 

1 1 .  Levels  of  instruction  (Attach  a  copy  of  (he  curriculum 

proposed,  inclu<iir\g  levels  taught) 

When  offered 

Average  class  size  &  intensity 

□     ESL/Citizenship 

Day: 

Number  classes  per  week: 

D 
D 
D 

Literacy 

Beginner 

Intermediate 

Evening: 

Period  of  instruction  per  class: 

Both: 

Averaae  class  size: 

1     1      Advanced 
r~|     Citizenship  Preparation  Only 

1 2   Brief  description  of  student  assessment  process  (Describe  pre-placement  and  progress  testing.  Indicate  whether  it 
is  written  or  oral  or  both): 


13    Brief  description  of  physical  facilities  where  instruction  will  beheld: 


14   Type  of  training  and  technical  assistance  provided  for  teachers: 


1 S   Describe  how  classes  will  be  advertised  or  promoted: 


16  Teacher  qualifications  (/rK/udeijua/iftcafiom  of  the 
Administrator  and  Supervisoris)): 


I     I       State  teachers  certificate 

I     I       Specific  training  in  Teaching  English  to  Speakers 
of  Other  Language  (TESOL) 


I     I        Other  (Explain) 


17    instruaioral  fee  (rf any}. 


a    Per  hour  of  instruction  per  studer.t. 


b   For  a  100-hour  course  cf  instruction. 


c   Materials  fee  ((f  any} 


form  1-803  (First  Draft  8-1 1-88)  Page  2 


31770 


Federal  Register  /  Vol.  53,  No.  161  /  Friday,  August  19. 1988  /  Notices 


IF  THE  APPUCATION  IS  APPROVED.  THE  PETITIONER  AGREES  TO: 

1 .  Meet  all  INS  requirements  for  courses  of  study  approved  by  the  Attorney  General  including: 

a.  Providing  evidence  of  certification  by  the  Attorney  General. 

b.  Use  of  Federal  Citizenship  Text  series. 

c.  Use  of  a  curriculum. 

d.  Maintenance  of  student  records  and  formal  assessment  process. 

e.  Adherence  to  the  fee  structure  established  by  the  Director  of  Outreach  or  the  District  Director. 

f.  Monitoring  by  the  INS. 

g.  Appointment  of  "Designated  OfficiaKs)"  vwith  samples  of  their  original  signatures, 
h.  Issuance  of  "Satisfactorily  Pursuing'  certificates. 

2.  Provide  30-days  advance  written  notice  to  the  INS  Director  of  Outreach  or  District  Director,  if  petitioner 
chooses  to  withdraw  as  a  recognized  program  during  the  Phase  II  period  for  adjustment  of  status. 


I  Certify  that  I  am  authorized  to  execute  this  petition.  I  understand  that  unless  this  institution  fully 
complies  with  all  terms  described  on  this  form,  approval  may  be  withdrawn.  Notification  of  withdrawal 
shall  be  issued  in  writing  and  shall  be  proceeded  by  a  30-day  corrective  action  period. 


Dated  at 


,this 


day  of 


,19 


Signature 


Title 


Penalities  for  False  Statements  in  Petitions 


m 


Whoever  files  a  petition  for  approval  as  a  course  of  study  recognized  by  the  Attorney  General  under 
8  CFR  245a. 3(b)(5),  and  who  knowingly  and  willfully  falsifies,  misrepresents,  conceals  or  covers  up  a 
material  fact  or  makes  any  false  statements  or  representations,  or  makes  or  uses  any  false  writing  or 
document  knowing  the  same  to  contain  any  false,  fictitious,  or  fraudulent  statement  or  entry  will 
be  subject  to  criminal  prosecution. 

Authority  for  Collecting  this  Information 

The  authority  to  prescribe  this  form  is  contained  in  the  "Immigration  Reform  and  Control  Act  of  1986". 
The  information  is  necessary  to  determine  whether  the  petitioner  is  eligible  for  Attorney  General  recognition  to 
provide  course  of  study  for  Legalization  Phase  II.  All  questions  must  be  answered.  Failure  to  do  so  may  result  in 
the  denial  of  the  application  petition. 

Reporting  Burden 

Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  60  minutes  per  response, 
including  the  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining 
the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Policy  Directives  and  Instructions  Branch,  Immigration  and  Naturalization  Service, 
425 1  Street,  N.W.,  Washington,  DC.  20536;  and  the  Office  of  Information  and  Regulatory  Affairs,  Office 
of  Management  and  Budget.  Washington,  DC.  20503 
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Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in 
TGHE  Method  of  Collection 

(1)  Supplemental  Qualification 
Statement  Immigration  Inspector,  GS- 
1816-5. 

(2)  G-777,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4]  Individuals  or  households.  Used  by 
individuals  concerning  their 
accomplishments  in  various  areas  as  the 
basis  for  the  rating  they  receive  under 
the  Immigration  Inspector  Examination. 

(5)  4,000  annual  respondents  at  one 
hour  each. 

(6)  4,000  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 
Larry  E.  Miesse, 

Department  Clearance  Officer,  Department  of 

Justice. 

[FR  Doc.  88-18830  Filed  8-18-88;  8:45  am) 

BILUNG  CODE  4410-10-M 


Joint  Newspaper  Operating 
Agreement 

Notice  is  hereby  given  that  the 
Attorney  General  has  received  an 
application  for  approval  of  a  joint 
operating  agreement  involving  the  two 
newspapers  in  Manteca,  California.  The 
application  was  filed  on  July  15, 1988  by 
the  Manteca  News  and  the  Manteca 
Bulletin.  The  proposed  arrangement 
provides  that  the  printing  and 
commercial  operations  of  both 
newspapers  be  handled  by  the  Manteca 
Newpaper  Agency,  a  limited  partnership 
created  by  the  newspapers.  According 
to  the  application  all  the  editorial  and 
reporting  functions  and  policies  of  each 
newspaper  would  remain  separate. 

The  Newspaper  Preservation  Act,  15 
U.S.C.  1801  e^  seq.,  requires  that  joint 
newspaper  operating  arrangements  such 
as  that  proposed  by  the  Manteca 
newspapers  have  the  prior  written 
consent  of  the  Attorney  General  of  the 
United  States  in  order  to  qualify  for  the 
antitrust  exemption  provided  by  the  Act. 
Before  granting  his  consent,  the 
Attorney  General  must  find  that  one  of 
the  publications  is  a  failing  newspaper 
and  that  approval  of  the  arrangement 
would  effectuate  the  policy  and  purpose 
of  the  Act. 

In  accordance  with  the  Newspaper 
Preservation  Act  Regulations,  published 
at  28  CFR  Part  48,  copies  of  the  proposed 
arrangement  and  other  materials  filed 
by  the  newspapers  ix  support  of  the 
application  are  available  for  public 
inspection  in  the  main  offices  of  the 
newspapers  involved  and  in  Room  6332 


of  the  Department  of  Justice,  601  D 
Street.  NW.,  Washington,  DC  20530. 

Any  person  with  views  about  the 
proposed  arrangement  may  file  written 
comments  stating  the  reasons  why 
approval  should  or  should  not  be 
granted,  or  requesting  that  a  hearing  be 
held  on  the  application.  A  request  for 
hearing  must  set  forth  the  issues  of  fact 
to  be  determined  and  the  reason  that  a 
hearing  is  believed  necessary  to 
determine  them.  Comments  shall  be 
filed  by  mailing  or  delivering  five  copies 
to  the  Assistant  Attorney  General  for 
Administration,  Justice  Management 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  must  be 
received  by  September  19, 1988. 

Replies  to  any  comments  filed  on  or 
before  that  date  may  be  filed  on  or 
before  October  18, 1988. 
FOR  INFORMATION  CONTACT:  Janis  A. 
Sposato,  General  Counsel,  Justice 
Management  Division,  202-633-3452. 

Date:  August  16, 1988. 
Harry  H.  Flickinger, 

Assistant  A  ttomey  General  for 

Administration. 

[FR  Doc.  88-18858  Filed  8-18-88;  8:45  am] 
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Antitrust  Division 

National  Cooperative  Research  Act; 
National  Center  for  Manufacturing 
Sciences,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  (the  "Act"),  the 
National  Center  for  Manufacturing 
Sciences,  Inc.  ("NCMS"),  filed  an 
additional  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  on  July  11, 1988,  disclosing 
the  identities  of  additional  parties  that 
have  become  members  of  NCMS  since 
May  5, 1988.  The  additional  members 
are: 

Advanced  Material  Process  Corporation 
Dravo  Automation  Sciences,  Inc. 
Metal  Improvement  Company,  Inc. 

The  additional  written  notification 
was  filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 

The  NCMS  is  a  nonprofit  public 
benefit  corporation  organized  under  the 
laws  of  the  State  of  California  to 
undertake  research  in  the  areas  of 
production  equipment  design,  analysis, 
testing  and  control,  manufacturing  data 
and  factory  control,  manufacturing 
processes  and  materials,  manufacturing 


operations,  information  and  technology 
transfer  and  strategic  issues.  Its 
principal  place  of  business  is  at  900 
Victors  Way,  Ann  Arbor,  Michigan 
48108. 

On  February  20, 1987,  the  NCMS  filed 
its  original  notification  pursuant  to 
section  6(a)  of  the  Act,  in  response  to 
which  the  Department  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  6(b)  of  the  Act  on  March  17, 
1987,  52  FR  8375.  On  April  15, 1988  and 
May  5, 1988,  the  NCMS  filed  additional 
written  notifications  concerning 
clarification  of  its  research  agenda  and 
the  identities  of  parties  that  had  become 
members  of  the  NCMS.  In  response  to 
these  additional  notifications,  the 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  June  2, 1988.  53 
FR  20194. 

With  the  addition  of  the  three  parties 
listed  above,  the  NCMS  membership 
comprises  the  following: 

Advanced  Controls.  Inc. 

Advanced  Material  Process  Corporation 

Airbom,  Incorporated 

Aircraft  Engines  Engineering  Division 

General  Electrice  Company 
Amphion,  Inc. 
Aries  Technology,  Inc. 
American  Telephone  &  Telegraph  Co. 
Automation  Intelligence,  Inc. 
The  Bodine  Corporation 
The  Cincinnati  Gilbert  Machine  Tool 

Company 
Consilium,  Inc. 
Control  Technology,  Inc. 
The  Cross  Co. 
DeVlieg  Machine  Company 
Digital  Equipment  Corporation 
Dravo  Automation  Sciences.  Inc. 
Erie  Press  Systems  (an  EJ^CO  Company) 
Extrude  Hone  Corporation 
Fabreeka  Products  Company 
Ford  Motor  Company 
Gearhart  Industries.  Inc. 
General  Motors  Corporation 
Gilbert/Commonwealth.  Inc.  of  Michigan 
The  Gleason  Works 
Hardinge  Brothers,  Inc. 
Haworth,  Inc. 

Hougen  Manufacturing  Company,  Inc. 
Hufcor,  Inc. 
S.E.  Huffman  Corp. 
Hurco  Companies,  Inc. 
International  Cybernetics  Corporation 
Kasper  Machine  Co. 
Kayex  Spitfire,  a  unit  of  General  Signal 

Corporation 
Kinefac  Corporation 
Kingsbury  Machine  Tool  Corp. 
H.R.  Krueger  Machine  Tool,  Inc. 
The  M.D.  Larkin  Company 
Len  Industries,  Inc. 

Litton  Industrial  Automation  Systems,  Inc. 
Manuflex  Corporation 
Masco  Machine,  Inc. 
Master  Chemical  Corporation 
Mattison  Machine  Works 
Mayday  Manufacturing  Co. 
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Measurex  Automation  Systems,  Inc. 
Mechanical  Technology,  Incorporated 
Medar,  Inc. 

Metal  Improvement  Company.  Inc. 
Met-Coil  Systems  Corporation 
Microfab  Technologies,  Inc. 
Modem  Engineering  Service  Company 
Moore  Special  Tool  Co.  Inc. 
Murdock  Engineering  Company 
The  National  Machinery  Company 
Newcor  Bay  City,  Division  of  Newcor.  Inc. 
Parker-Majestic  Inc. 
Perceptron,  Inc. 

Plainfleld  Tool  and  Engineering.  Inc.  (d/b/a/ 
Plaintifled  Stamping-Illinois  Incorporated) 
Radian  Corporation 
R&B  Machine  Tool  Company 
Raycon  Textron,  Inc. 
Recognition  Equipment  Incorporated 
RF  Monolithics,  Inc. 
Rockwell  International  Corporation 
Savoir 

ShefTield  Machine  Tool  Company 
SpeedFam  Corporation 
Sybase,  Inc. 

The  Taft-Pierce  Manufacturing  Company 
Technology  Integration,  Inc. 
Teledyne  Inc. 

Texas  Instruments  Incorporated 
Transform  Logic  Corporation 
Turchan  Enterprises,  Inc. 
United  Technologies  Corporation 
Valisys  Corporation 
The  Vulcan  Tool  Company 
Walker  Magnetics  Group,  Inc. 
The  Warner  &  Swasey  Co. 
Weldon  Machine  Tool,  Inc. 
Wizdom  Systems,  Inc. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  88-18821  Filed  8-18-88:  8:45  am) 

MLUNG  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Fabric  Softner  Quats  Joint  Venture 

Notice  is  hereby  given,  pursuant  to 
section  6(a)  of  the  National  Cooperative 
Reseach  Act  of  1984. 15  U.S.C.  4301  et 
seq.  ("the  Act"),  that  Sherex  Chemical 
Company  for  the  Fabric  Softner  Quats 
Joint  Venture  ("Joint  Venture")  has  filed 
on  July  25, 1988,  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  Joint  Venture  and 
(2)  the  natiu-e  and  objectives  of  the  Joint 
Venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  Joint  Venture  and  its 
general  areas  of  planned  activity  are 
given  below. 

The  parties  to  the  Joint  Venture  are 
Sherex  Chemical  Company.  Dublin.  OH; 
Capital  City  Products.  Columbus,  OH; 
Croda  Incorporated,  New  York.  NY; 


Chemical  Specialties  Manufacturers 
Association.  Washington.  DC. 

The  purpose  of  the  Joint  Venture  is  to 
collect  and  submit  appropriate  data  on 
Imidazolium  quaternary  ammonium 
compounds  and  Ethoxylated  quaternary 
ammonium  compounds  as  required  by 
the  22nd  ITC  Report. 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  18-18859  Filed  8-18-88:  8:45  am] 

BILUNO  CODE  441(M)1-« 


DEPARTMENT  OF  LABOR 

Empioyment  Standards 
Administration,  Wage  and  Hour 
Division 

IMinimum  Wages  for  Federai  and 
Federaily  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931,  as 
amended  (46  Stat.  1494.  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 


in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW..  Room  S-3504, 
Washington.  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  being 
added  to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume,  State,  and  page  number(s). 

Volume  I 
Virginia: 

VA88-23 pp.  1160q- 

iieor. 

VA88-24 pp.  1160s- 

iieot. 


Modifications  to  General  Wage 
Detennination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(8].  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 
Georgia: 

GA8&-fl  (Jan.  8, 1988) p.  234. 

GA88-10  (Ian.  8. 1988) p.  236. 

GA8&-11  (Jan.  8, 1988) p.  238. 

GA88-12  (Jan.  8.  1988) p.  240. 

GA88-24  (Jan.  8, 1988] p.  264. 

GA88-25  (Jan.  8,  1988) p.  266. 

GAB8-26  (Jan.  8, 1988) p.  288. 

GA88-27  (Jan.  8, 1988) p.  270. 

GA88-28  (Jan.  8, 1988) p.  272. 

GA8&-29  (Jan.  &  1988) p.  274. 

GA88-30  (Jan.  8,  1988) pp.  275-276. 

Pennsylvania: 

PA8ft-14  (Jan.  &  1988) pp.  944-947. 

Virginia: 

VAB8-3  (Jan.  8, 1988) p.  1124. 

VA88-5  (Jan.  8, 1988) p.  1128. 

VA88-14  (Jan.  8,  1988) p.  1150. 

VA88-15  (Jan.  B,  1988) pp.  1154-1155. 

VA88-17  (Jan.  8, 1988) p.  1160b. 

VA88-18  (Jan.  8,  1988) pp.  1160e- 

iieof. 

Listing  by  Location  (index) pp.  xliv-xlvi. 

Listing  by  Decision  (index) p.  Ix. 

Volume  II 
Illinois: 

IL88-8  (Jan.  8, 1988) p.  142. 

IL88-18  (Jan.  8,  1988) p.  229. 

Indiana: 

IN88-1  (Jan.  8,  1988) pp.  234-237. 

IN88-2  (Jan.  8, 1988) pp.  248-252. 

pp.  262- 
264b. 
Indiana: 

IN88-3  (Jan.  8,  1988) pp.  266-267. 

IN88-4  (Jan.  8,  1988) pp.  278- 

281.287. 

IN88-5  (Jan.  8.  1988) pp.  290-292. 

IN8&-6  (Jan.  8,  1988) pp. 

300.302,306. 
Nebraska 
NE88-1  (Jan.  8, 1988) p.  670. 

Volume  III 
Washington: 

WA88-3  (Jan.  8,  1988) pp.  398-399. 

pp.  401-402. 

WA88-8  (Jan.  8.  1988) p.  420. 

Wyoming: 
WY88-1  (Jan.  8,  1988) p.  432. 

General  Wage  Detennination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  Related 
Acts,  including  those  noted  above,  may 
be  found  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts".  This  publication  is  available  at 


each  of  the  50  Regional  Government 
Depository  Libraries  and  many  of  the 
1,400  Government  Depository  Libraries 
across  the  country.  Subscriptions  may 
be  purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202)  783- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  12  day  of 
August  1988. 
Alan  L  Moss, 

Director,  Division  of  Wage  Determinations. 
[FR  Doc.  88-18616  Filed  8-18-88;  8:45  amj 

BIUJNG  CODE  4510-27-M 

Employment  and  Training 
Administration 

[TA-W-20,792] 

Termination  of  Investigation;  Belitex 
Inc. 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  in  response  to  a  worker  petition 
received  on  July  11, 1988  which  was 
filed  on  behalf  of  workers  at  Belitex 
Incorporated,  Bergenfield,  New  Jersey. 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  Section  223  of 
the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  10th  day  of 
August  1988. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  88-18892  Filed  8-18-88;  8:45  am) 

BILUNG  COOE  4510-30-M 


Job  Corps  Advisory  Committee; 
Meeting 

A  public  meeting  of  the  Job  Corps 
Advisory  Committee  will  be  held  on 
September  13. 1988.  commencing  at  9:00 
a.m.,  at  the  National  Housing  Center. 
15th  and  M  Streets,  NW.,  Washington, 
DC. 

The  purposes  of  the  meeting  are  to: 
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1.  Conduct  final  review  of 
Committee's  Report  to  Secretary 
McLaughlin  on  the  center  assessment 
system. 

2.  Review  and  discuss  paper 
synthesizing  results  of  Utah  meeting  as 
background  for  subsequent  discussion. 

3.  Consider  what  a  Job  Corps  of  the 
future  should  look  like.  Committee  will 
discuss  in  detail  the  qualities, 
characteristics,  structure  and  results 
which  should  be  expected  of  a  'model' 
future  center  and  will  identify  and 
categorize  issues  and  obstacles 
associated  with  achieving  that  status. 

4.  Discuss  Work  Plan — September 
198»— September  1989— Committee  will 
formulate  a  plan  which  specifies  the 
products  and  process  of  its  major  work 
for  ensuing  year. 

Individuals  or  organization  wishing  to 
submit  written  statements  pertaining  to 
Job  Corps  center  assessment  should 
send  20  copies  to  Peter  E.  Rell.  Director, 
Office  of  Job  Corps,  U.S.  Department  of 
Labor,  Room  N-4508,  Washington,  DC 
20210,  telephone  (202)  535-0550.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  12, 1988. 
Roberts  T.  Jones, 
Assistant  Secretary  of  Labor-Designate. 

Signed  at  Washington,  DC,  this  12th  day  of 
August  1988. 

[FR  Doc.  88-18891  Filed  8-18-88;  8:45  am] 

BILUNQ  CODE  4510-30-M 


Mine  Safety  and  Health  Administration 
[Docket  No.  M-88-140-C] 

Bare  Mining,.  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Bare  Mining,  Inc.,  Route  3,  Box  84,  Big 
Stone  Gap,  Virginia  24219  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies]  to  its 
Mine  No.  2  (I.D.  No.  15-18310]  located  in 
Letcher  County,  Kentucky.  The  petition 
is  filed  under  section  101  (c]  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  Petitioner  states  that  the  use  of 
canopies  on  the  mine's  electric  face 
equipment  would  result  in  a  diminution 
of  safety  because  the  canopies  would 
limit  the  operator's  visibility,  due  to  the 
decrease  in  the  mining  height.  The 
canopies  could  strike  and  dislodge  roof 
supports,  creating  the  possibility  of  roof 


falls.  The  canopies  could  also  cut 
electrical  cables,  creating  the  possibility 
of  an  electrical  shock. 

3.  Petitioner  further  states  that  if 
canopies  are  used,  ventilation  could  be 
disrupted  because  face  curtains  could  be 
torn  down  due  to  the  operator's  limited 
visibility. 

4.  For  these  reasons,  petitioner  requets 
a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  19, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  August  12, 1988. 
[FR  Doc.  88-18887  Filed  3-18-88;  8:45  am] 

BilXINQ  CODE  4510-43-U 


[Docket  No.  M-88-126-C1 

Clinchfield  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Clinchfield  Coal  Company,  P.O.  Box  7, 
Dante.  Virginia  24237  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1101-l(b]  (deluge-type  water  spray 
systems]  to  its  McClure  No.  1  Mine  (LD. 
No.  44-04251],  its  Splashdam  Mine  (LD. 
No.  44-00269),  its  Lambert  Fork  No.  2 
Mine  (LD.  No.  44-06175],  its  Kilgore 
Creek  Mine  (I.D.  No.  44-04445),  its  Triple 
C  No.  1  Mine  (I.D.  No.  44-06375).  its 
Moss  No.  4  Mine  (I.D.  No.  44-01644),  its 
Moss  No.  4A  Mine  (I.D.  No.  44-04817), 
its  Laurel  Mountain  Mine  (I.D.  No.  44- 
06444),  and  its  Maple  House  Branch 
Mine  (I.D.  No.  44-04937)  all  located  in 
Dickenson  County,  Virginia.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  nozzles  attached  to  the 
branch  lines  be  provided  with  blow-off 
dust  covers. 

2.  Petitioner  states  that  the  covers 
allow  corrosion  and  dust  to  accumulate 
in  the  branch  lines  which  would  cause 
the  system  to  be  inoperative  upon 


Federal  Register  /  Vol.  53.  No.  161  /  Friday.  August  19,  1988  /  Notices 


31775 


actuation,  thus,  causing  a  diminution  of 
safety  to  the  miners. 

3.  As  an  alternate  method,  petitioner 
proposes  that — 

(a)  A  weekly  functional  test  would  be 
conducted  on  each  deluge-type  spray 
system  by  a  qualified  person; 

(b)  A  date  board  would  be  provided  at 
each  belt  conveyor  drive  and  the  date, 
time  and  the  qualified  person's  initials 
would  be  recorded  upon  completion  of 
the  weekly  functional  test;  and 

(c)  The  results  of  the  weekly 
functional  test  would  be  recorded  in  a 
book  kept  on  the  surface  and  made 
accessible  to  all  interested  parties. 

4.  In  support  of  this  request,  petitioner 
states  that  a  weekly  functional  test  for 
deluge-type  spray  systems  provided  at 
underground  belt  conveyor  drives  would 
keep  branch  Unes  and  nozzles  free  of 
debris  and  thus  would  enhance  a  more 
dependable  system. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affeced 
as  that  afforded  by  the  standard. 

Request  for  Coinnients 

Persons  interested  in  this  petition  may 
furnish  written  comments.  iTiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  672, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  19. 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
Patrida  W.  Silvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

Date:  August  12. 1988. 

[FR  Doc.  88-18888  Filed  8-18-88;  8:45  amj 

BILUNG  COOE  4S10-43-« 


[Docket  No.  M-68-141-C] 

Eastern  Associated  Coal  Corp^* 
Petition  for  Modification  of  Mandatory 
Safety  Standard 

Eastern  Associated  Coal  Corporation. 
Route  85,  P.O.  Box  29,  Wharton,  West 
Virginia  25208  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.326 
(aircourses  and  belt  haulage  entries]  to 
its  Lightfoot  No.  2  Mine  (I.D.  No.  46- 
04955)  located  in  Boone  County,  West 
Virginia.  The  petition  is  filed  under 
section  101(c]  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  On  June  20, 1986,  petitioner  was 
granted  a  modification  of  30  CFR  75.326 


to  use  belt  haulage  air  in  the  active 
working  faces  of  the  longwall 
development  sections  and  to  install  an 
early  warning  fire  detection  system  in 
all  belt  entries  used  as  intake  aircourses 
(docket  number  M-85-133-C). 

2.  This  petition  concerns  paragraph  7 
of  the  Decision  and  Order  which  states 
that  the  carbon  monoxide  monitoring 
system  shall  be  examined  visually  at 
least  once  each  coal-producing  shift  and 
tested  for  functional  operation  at 
intervals  not  exceeding  7  days  to  ensure 
the  monitoring  system  is  functioning 
properly  and  that  required  maintenance 
is  being  performed.  The  monitoring 
system  shall  be  calibrated  with  known 
concentrations  of  carbon  monoxide  and 
air  mixtures  at  intervals  not  exceeding 
30  calendar  days.  A  record  of  all 
inspections  shall  be  maintained  on  the 
surface.  The  inspection  record  shall 
show  the  time  and  date  of  each  weekly 
inspection,  monthly  calibration,  and  all 
maintenance  performed  on  the  system. 

3.  Petitioner  states  that  the  belt 
conveyor  system  is  totally  idle  and  the 
power  source  to  the  belt  drives  will  be 
locked  out.  MSHA  will  be  notified  prior 
to  start  up  of  any  belt  drive,  and  the  CO 
monitoring  system  will  be  checked  in  its 
entirety  to  ensure  proper  fimctioning  of 
the  system. 

4.  For  these  reasons,  petitioner 
requests  an  amendment  to  the 
previously  granted  petition  modifying 
the  application  of  30  CFR  75.326. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  19. 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
Patrida  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

Date:  August  12. 1988. 

[FR  Doc.  88-18889  Filed  8-18-88;  8:45  am) 

BILUNQ  COOC  4S10-43-M 


IDocicet  No.  II-88-148-C1 

Scarlett  Coal  Co^  inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Scarlett  Coal  Company.  Inc..  H.C.  87. 
Box  192.  Williamsburg.  Kentucky  40769 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.313  (methane 


monitor]  to  its  Mine  No.  2  (I.D.  No.  15- 
15734]  located  in  Whitley  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c]  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  is  required  to  be  kept  operative  and 
properly  maintained  and  frequently 
tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The 
hydraulic  scoops  are  permissible  DC 
powered  machines,  approximately  30- 
40%  of  the  coal  is  hand  loaded. 
Approximately  20%  of  the  time  the 
scoop  is  in  use,  it  is  used  as  a  man  trip 
and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  hydraulic  scoops. 
In  further  support  of  this  request, 
petitioner  states  that 

(a]  Each  hauling  hydrauUc  scoop  will 
be  equipped  with  a  hand  held 
continuous  monitoring  methane  and 
oxygen  detector  and  all  persons  will  be 
trained  in  the  use  of  the  detector; 

(b]  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  scoop  in  the 
face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  the  detection  of  any 
undetected  methane  buildup  between 
trips; 

(c]  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  scoops 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent 

(d]  A  spare  continuous  monitor  will  be 
available  to  assure  that  all  coal  hauling 
scoops  will  be  equipped  with  a 
continuous  monitor; 

(e]  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f]  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 
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Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  19, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 
Date:  August  12. 1988. 

[FR  Doc.  88-18890  Filed  8-18-88;  8:45  am] 

BILLING  COOE  4S10-43-«l 


NUCLEAR  REGULATORY 
COMMISSION 

American  Nuclear  Society  Executive 
Workshop  on  ttte  UtIlity/NRC  Interface 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  conference. 

summary:  NRC  staff  will  participate  in 
an  Executive  Workshop  sponsored  by 
the  American  Nuclear  Society  on  the 
subject  of  the  Utility/NRC  Interface. 

date:  September  25-27. 1988. 

location:  Holiday  Inn  Crowne  Plaza. 
Rockville,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Information  on  conference  fees  and 
registration  procedures  may  be  obtained 
by  writing  or  calling  the  American 
Nuclear  Society,  Meetings  Department. 
555  North  Kensington  Avenue,  LaCrange 
Park.  IL  60525;  (312)  352-6611. 

SUPPLEMENTARY  INFORMATION:  The 

Workshop  to  be  held  in  Rockville,  MD, 
September  25-27. 1988.  will  provide 
information  to  improve  communications 
and  the  overall  effectiveness  of  the 
operations-related  interface  between 
utilities  and  the  NRC. 

Dated  at  Bethesda,  Maryland,  this  ISth  day 
of  August,  1988. 

For  the  Nuclear  Regulatory  Commission. 

Donnie  H.  Grimsley, 

Director,  Division  of  Freedom  of  Information 
and  Publications  Services,  Office  of 
Administration  and  Resources  Management. 

[FR  Doc.  88-18335  Filed  8-18-88;  8:45  am] 

BILLING  COOE  7590-01-M 


Cleveland  Electric  Illuminating  Co.  et 
al.  Request  To  Suspend  the  Perry  and 
Davls-Besse  Nuclear  Power  Plant 
Antitrust  License  Conditions:  Time  (or 
Filing  Comments  Extended 

On  May  2, 1988,  the  Cleveland  Electric 
Illuminating  Company  (CEI]  and  the 
Toledo  Edison  Company  (TE)  requested 
the  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  to  amend  the 
antitrust  license  conditions  that  are 
attached  to  the  Perry  Nuclear  Power 
Plant  (Perrj),  Facility  Operating  License 
No.  NPF-58,  and  the  Davis-Besse 
Nuclear  Power  Station  (Davis-Besse), 
Facility  Operating  License  No.  NPF-3. 
The  Perry  operating  license  was  issued 
to  CEI,  Duquesne  Light  Company,  Ohio 
Edison  Company,  Pennsylvania  Power 
Company  and  TE.  the  Davis-Besse 
operating  Hcense  was  issued  to  TE  and 
CEI.  The  CEI  and  TE  application  for 
amendment  requested  suspension  of  the 
antitrust  license  conditions  from  both 
the  Perry  and  Davis-Besse  plants  as  they 
apply  to  CEI  and  TE. 

Notification  of  receipt  of  this 
amendment  request  was  published  in 
the  Federal  Register  (53  FR  22589)  on 
June  16, 1988  and  comments  were  sought 
from  the  public  within  30  days.  By 
motion  dated  July  7, 1988.  the  City  of 
Cleveland.  Ohio  (Cleveland)  requested  a 
60-day  extension  of  time  in  which  to  file 
comments.  In  light  of  the  fact  that 
Cleveland  has  shown  good  cause  for  its 
request  to  extend  the  filing  period  in  this 
proceeding  and  both  CEI  and  TE  have 
not  opposed  the  request,  staff  hereby 
grants  Cleveland's  request  and  extends 
the  time  period  for  filing  comments  on 
the  captioned  amendment  request  imtil 
September  13, 1988. 

Any  person  who  wishes  to  express 
views  pursuant  to  the  antitrust  issues 
raised  in  this  amendment  request  should 
submit  said  views  by  September  13, 1988 
to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Chief,  Policy  Development 
and  Technical  Support  Branch,  Office  of 
Nuclear  Reactor  Regulation. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 

Kenneth  E.  Perldns. 

Director,  Project  Directorate  111-3.  Division  of 
Reactor  Projects-Ill,  IV,  V  and  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  8»-18838  Filed  8-18-88;  8:45  am] 

BtLUNG  COOE  75W>-01-M 


[Docket  No.  72-1] 

General  Electric  Co.;  Issuance  of 
Amendment  To  Materials  License 
SNM-2500 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  5  to  Materials 
License  No.  SNM-2500  held  by  the 
General  Electric  Company  for  the 
receipt  and  storage  of  spent  fuel  at  the 
Morris  Operation,  located  at  7555  East 
Collins  Road,  Morris,  Illinois.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  revises  the  Technical 
Specifications  making  organizational 
changes  redefining  the  Plant  Safety 
Committee  and  reflecting  restructuring 
within  the  General  Electric  Company. 
These  administrative  changes  do  not 
affect  fuel  receipt,  handling,  and  storage 
safety. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  the  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  the  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that,  pursuant  to  10  CFR 
51.22(c)(ll),  an  environmental 
assessment  need  not  be  prepared  in 
connection  with  issuance  of  the 
amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  July  21, 1988,  and  (2) 
Amendment  No.  5  to  Materials  License 
No.  SNM-2500,  and  (3)  the 
Commission's  letter  to  the  licensee 
dated  August  11, 1988.  All  of  these  items 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  August  1988. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Leland  C.  Rouse, 

Chief.  Fuel  Cycle  Safety  Branch  Division  of 
Industrial  and  Medical  Nuclear  Safety. 
NMSS. 
[FR  Doc.  88-18834  Filed  8-18-88;  8:45  am) 
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[Docket  No.  50-482] 

Kansas  Gas  and  Electric  Co.,  et  al.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
Ucense  and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
42.  issued  to  Kansas  Gas  and  Electric 
Company,  Kansas  City  Power  &  Light 
Company,  and  Kansas  Electric  Power 
Cooperative.  Inc..  (the  licensees),  for 
operation  of  the  Wolf  Creek  Generating 
Station  located  in  Coffey  County. 
Kansas. 

The  amendment  would  revise  the 
heatup.  cooldown.  and  Cold 
Overpressure  Mitigation  System  Power 
Operated  Relief  Valve  setpoint 
pressure/temperature  limits  in 
accordance  with  the  requirements  of  10 
CFR  Part  50,  Appendix  H  and  Technical 
Specification  4.4.9.1.2.  These  revisions 
are  based  on  the  results  of  the  analysis 
of  surveillance  capsule  "U"  removed 
from  the  Wolf  Creek  reactor  vessel 
during  the  first  refueling  outage.  In 
addition,  the  amendment  would  also 
limit  the  reactor  coolant  system  heatup 
rate  to  less  than  or  equal  to  60  °F/Hr  for 
indicated  reactor  coolant  system 
temperatures  less  than  200  °F. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act]  and  the  Commission's 
regulations. 

By  September  19, 1988,  the  hcensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  m^st  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 


forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceedings,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 


operator  should  be  given  Datagram 
identification  Number  3737  and  the 
following  message  addressed  to  Jose  A. 
Calvo:  Petitioner's  name  and  telephone 
number;  date  Petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Jay  Silberg,  Esq.,  Shaw,  Pittman, 
Potts  and  Trowbridge,  2300  N  Street 
NW.,  Washington,  DC  20037.  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consiJeiation  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  20, 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC, 
and  at  the  Local  Public  Document  Room, 
Emporia  State  University,  William  Allen 
White  Library,  1200  Commercial  Street, 
Emporia,  Kansas,  and  the  Washburn 
University  School  of  Law  Library, 
Topeka,  Kansas. 

Dated  at  Rockviile.  Mar>'land,  this  10th  day 
of  August,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Jose  A.  Calvo, 

Director,  Project  Directorate — IV,  Division  of 
Reactor  Projects — ///.  IV,  V  and  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-18839  Filed  8-18-88:  8;45  am] 
BILLING  CODE  7S9(M)1-M 


(Docket  No.  50-322-OL-3  (Emergency 
Planning)] 

Long  island  Lighting  Co.;  Oral 
Argument 

Notice  is  hereby  given  that,  in 
accordance  with  the  Appeal  Board's 
order  of  August  12, 1988,  oral  argument 
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on  the  joint  appeal  of  Suffolk  County,          and  questions  may  be  asked  only  by            meeting  when  a  transcript  is  being  kept, 
the  State  of  New  York  and  the  Town  of       members  of  the  Subcommittee,  its                and  questions  may  be  asked  only  by 
Southampton  from  the  Licensing  Board's      consultants,  and  Staff.  Persons  desiring       members  of  the  Subcommittee,  its 
May  9, 1988,  partial  initial  decision  on          to  make  oral  statements  should  notify          consultants,  and  Staff.  Persons  desiring 
suitability  of  reception  centers  (LBP-88-      the  ACRS  staff  member  named  below  as      to  make  oral  statements  should  notify 

53 

13]  will  be  heard  at  2:00  p.m.  on                    far  in  advance  as  is  practicable  so  that         the  ACRS  staff  member  named  below  as 
Wednesday,  September  14,  IflRR,  in  the        appropriate  arrangements  can  be  made.       far  in  advance  as  is  practicable  so  that 

ISS 

NRC  Public  Hearing  Room.  Fifth  Floor,            During  the  initial  portion  of  the                  appropriate  arrangemente  can  be  made. 
East- West  Towers  Building.  4350  East-         meeting,  the  Subcommittee,  along  with            During  the  initial  portion  of  the 
West  Highway,  Bethesda.  Maryland.            any  of  its  consultants  who  may  be               meeting,  the  Subcommittee  may 

For  The  Appeal  Board                                    present,  may  exchange  preliminary               exchange  preliminary  views  regarding 
C  lean  ShoMnakar                                            views  regarding  matters  to  be                        matters  to  be  considered  during  the 
qJ    f      f  ,}.  a'     la    r^                          considered  during  the  balance  of  the            balance  of  the  meeting.  The 
rT  71       ^fr°io                                 '"«««^-                                                       Subcommittee  wiU  then  hear 
Dated.  August  15. 1908.                                     jhe  Subcommittee  will  then  hear              presentations  by  and  hold  discussions 
[PR  Doc.  88-18840  Filed  8-18-88;  8:45  am]            presentations  by  and  hold  discussions          with  representatives  of  the  NRC  staff 
nLUNQ  moF  7S9041-II                                         ^^  representatives  of  the  NRC  Staff,          and  other  interested  persons  regarding 

its  consultants,  and  other  interested             t}]is  review. 

persons  regarding  this  review.                          Further  information  regarding  topics 
[Docket  No.  50-322-OL-5  (EP  Exwdse)]              Further  information  regarding  topics         to  be  discussed,  whether  the  meeting 

1 
6 
1 

Lono  iid>nH  1  inht  r«  •  fv.!  Ar«.«MM.t        [°  ^!  discussed.  whether  the  meeting           has  been  cancelled  or  rescheduled,  the 
Long  Island  Light  Co.  Oral  Argunwnt        has  been  canceUed  or  rescheduled,  the        chairman's  ruling  on  requests  for  the 

Notice  is  hereby  given  that,  in                   Chairman  s  ruling  on  requests  for  the            opportunity  to  present  oral  statements 
accordance  with  the  Appeal  Board's             opportunity  to  present  oral  statemenU          ^nd  the  time  allotted  therefor  can  be 
order  of  July  29, 1988,  oral  argument  on        ^^  the  time  allotted  therefor  can  be            obtained  by  a  prepaid  telephone  call  to 
the  appeal  Long  Island  Ugh  ting                    obtamed  by  a  prepaid  telephone  call  to        ^he  cognizant  ACRS  staff  member,  Mr. 
Company  (1 .11  .CO]  from  the  Ucensing           |^e  cogmzant  ACRS  staff  member.  Mr.         pgyj  Boehnert  (telephone  202/634-3267) 
Board's  February  1. 1988.  initial  decision      Herman  Alderman  (telephone  202/634-        between  7:15  a.m.  and  4:15  p.m.  Persons 
(LBP-88-2]  will  be  heard  at  9:30  a.m.  on       1*")  ^^}^  August  26  and  after  August          planning  to  attend  this  meeting  are 
Wednesday.  September  14. 1988,  in  the        29  (telephone  301/492-7750]  between            ^^ged  to  contact  the  above  named 
NRC  Public  Hearing  Room,  Fifth  Roor.         ^'-^  «™-  *"P  *''^^  P™-  Persons  plamung       individual  one  or  two  days  before  the 
East-West  Towers  Building.  4350  East-         *«  attend  this  meetmg  are  urged  to               scheduled  meeting  to  be  advised  of  any 
West  Highway.  Bethesda.  Maryland.            contact  the  above  named  mdividual  one       changes  in  schedule,  etc.,  which  may 

For  The  Appeal  Board                                    or  two  days  before  the  scheduled                  have  occurred. 

ror  ine  Appeal  uoarti.                                    meeting  to  be  advised  of  any  changes  in 
C  lean  Shoemaker,                                             schedule,  etc.,  which  may  have                          °«<«=  August  11. 1988. 
Secretary  to  the  Appeal  Board.                            occurred.                                                            Morton  W.  libarkin. 

Dated:  August  15. 198&                                        Date- Aumist  15  190a                                       Assistant  Executive  Director  for  Project 

(FR  Doc.  8^18841  Filed  8-1*^:8:45  am]              Morton  W^Ubarkin.                                                 [FR  Doc.  88-18837  Filed  8-18^  8.45  am] 
MLUNO  CODE  7590-01-11                                             Assistant  Executive  Director  for  Project 

i\6VlGW. 

A  G 

Kk^^I 

1988 

(KR  Doc.  88-18836  Kiled  8-18-88;  8:45  am] 

Procedures;  Meeting                                                                                              Texas  Utilities  Electric  Co.  et  al.»; 

The  ACRS  Subcommittee  on                   52l!!!2L£*.S!!Z!!!l!^^^^                           Issuance  of  Amendmente  to 
Maintenance  Practices  and  Procedures        I^Srt  2Ltln^                          '             Construction  Permits 
will  hold  a  meeting  on  September  7,                e»«n;    ee     g                                               The  U  S  Nuclear  Regulatory 
1988,  Room  P-110.  7920  Norfolk  Avenue.          The  ACRS  Subcommittee  on  Pilgrim          Commission  (the  Commission)  has 
Bethesda.  MD.                                                Restart  will  hold  a  meeting  on  August           issued  Amendment  No.  9  to 

The  entire  meeting  wiU  be  open  to             26. 1988.  at  the  Memorial  Hall.  83  Court        Construction  Permit  No.  CPPR-126  and 
public  attendance                                         Street,  Plymouth.  MA.                                  Amendment  No.  8  to  Construction 

The  agenda  for  the  subject  meetmg              "rhe  entire  meeting  will  be  open  to            permit  No.  CPPR-127  for  the  Comanche 
shall  be  as  follows:                                         public  attendance                                           Peak  Steam  Electric  Station  (CPSES), 
Wednesday.  September  7.  1988-8:30             >,  n  k"^^"? ^i            ^^^      raBeimi           ^nits  1  and  2,  to  show  a  change  in 
a.m.  unUJ  the  conclusion  of  business            ^"^"  °^  ^'  tollows:                                         ownership  interest. 

The  Subcommittee  will  discuss  and          ^"d°y-  ^"S^st  26. 1988-8.00  a.m.  until           By  letter  dated  March  4. 1988.  as 

review  the  maintenance  rule  and                  '^^  conclusion  of  business                            supplemented  on  March  31 J1988  Texas 

UMI 

associated  NUREG.                                           The  Subcommittee  will  review  the            "^'l'^'^"  Electnc  Company  (TUElectnc) 
Oral  statements  may  be  presented  by       proposed  restart  of  the  Pilgrim  plant            p?"' t  mI"  ppp^i^^r  ^1h  rPP^'iTfor 
members  of  the  public  with  the                        Oral  statements  may  be  presented  by       ^^'^}^°^-^?^Z^^^f^^  CPPR-127  for 
concurrence  of  the  Subcommittee                 members  of  the  public  with  the                    *''«  CPS2S,  Units  1  and  2,  to  reflect  a 

Phfiirmnn'  wrHttpn  fitntf*mpntn  will  Y\o              rnnriirpmrr*  nf  thip  ^iihrnmrnittpr 

accepted  and  made  available  to  the              Chairman;  written  statements  will  be              '  "^^  current  Con»truction  Permit  holders  for  the 
Committee.  Recordirjgs  will  be  permitted     accepted  and  made  available  to  the             ^:ZS^^,:^,^^S^^^^!:X^^ 
only  dunng  those  portions  of  the                  Committee.  Recordings  will  be  permitted     cooperative,  inc..  ind  Tex-La  Electric  Cooperative 
meeting  when  a  transcript  is  being  kept,       only  during  those  portions  of  the                   of  Texas,  inc. 
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transfer  of  6.2%  interest  in  CPSES 
ownership  from  Texas  Municipal  Power 
Authority  to  TU  Electric.  These 
amendments  will  become  effective  as  of 
the  date  of  completion  of  the  transfer  of 
the  ownership  interest. 

The  issuance  of  these  amendments  to 
Construction  Permit  Nos.  CPPR-126  and 
CPPR-127  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act],  and 
the  Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I,  which  is  set  forth  in 
Amendments  No.  9  and  No.  8.  Prior 
public  notice  of  Amendments  No.  9  and 
No.  8  was  not  required,  since  the 
amendments  do  not  involve  a  significant 
hazards  consideration. 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
amendment,  dated  March  4, 1988,  and 
supplemental  information  dated  March 
31, 1988,  (2)  Amendments  No.  9  and  No. 
8  to  Construction  Permit  Nos.  CPPR-126 
and  CPPR-127,  respectively,  and  (3)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW.,  Washington,  DC  20555,  and  at  the 
Local  Public  Document  Room  at  the 
Somervell  County  Public  Library  on  the 
Square,  P.O.  Box  1417.  Glen  Rose,  Texas 
76043. 

In  addition,  a  copy  of  items  (2)  and  (3) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director, 
Comanche  Peak  Project  Division,  Office 
of  Special  Projects. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Christopher  I.  Grimes, 
Director,  Comanche  Peak  Project  Division 
Office  of  Special  Project. 
[FR  Doc.  88-18842  Filed  8-18-88;  8:45  am] 
BILUNG  COOE  7590-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-25996;  File  No.  SR-Amex- 
87-26] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Expansion  of  the  Amex 
Auto-Ex  System 

I.  Introduction 

On  October  13, 1987,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 


"Exchange"]  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"],  pursuant  to  section 
19(b](l]  of  the  Securities  Exchange  Act 
of  1934  ("Act"],»  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
expand  its  automatic  execution  system 
("AUTO-EX"]  to  all  equity  options  on  a 
permanent  basis. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
25056  (October  23, 1987),  52  FR  42164.  No 
comments  were  received  on  the 
proposed  rule  change. 

II.  Background 

In  December  1985,  the  Exchange 
implemented  a  pilot  program  to  initiate 
the  AUTO-Ex  system  for  the  automatic 
execution  of  options  on  the  Major 
Market  Index  ("XMI"].»  AUTO-EX  is  an 
automated  system  that  executes  public 
customer  market  and  marketable  limit 
orders  *  in  options  at  the  best  bid  or 
offer  displayed  at  the  time  the  order  is 
entered  into  the  Automatic  Amex 
Options  Switch  ("AUTOAMOS") 
system.*  If  the  best  bid  or  offer  is  on  the 
specialist's  limit  order  book,  the 
incoming  order  is  routed  to  the 
specialist's  post  where  it  is  executed 
against  the  book  order,  thus  assuring 
that  public  customer  orders  on  the  book 
retain  priority  over  orders  in  the  crowd. 
If  the  best  bid  or  offer  is  not  on  the 
specialist's  limit  order  book,  the  contra- 
side  of  the  AUTO-EX  trade  is  assigned 
on  a  rotation  basis  to  either  one  of  the 
Registered  Options  Traders  ("ROTs"]* 


•  15  U.S.C.  78s(b)(ll  (1982). 
'  17  CFR  240.19b-4  (1988). 

'  The  pilol  was  approved  on  a  permanent  basis  in 
August  1986.  Securities  Exchange  Act  Release  No. 
23544  (August  27,  1986),  51  FR  30601. 

*  A  market  order  is  an  order  to  buy  or  sell  a 
stated  amount  of  a  security  at  the  most 
advantageous  price  obtainable  after  the  order  is 
represented  in  the  trading  crowd.  A  marketable 
limit  order  is  an  order  to  buy  or  sell  a  stated  amount 
of  a  security  at  a  specified  price  or  at  a  better  price 
if  obtainable,  after  the  order  is  represented  in  the 
trading  crowd,  entered  at  a  time  when  the  market  is 
trading  at  or  better  than  the  specified  price. 

'  AUTOAMOS  is  an  electronic  order  routing 
system  which  transmits  market  and  marketable 
limit  orders  of  up  to  20  contracts  and  related 
administrative  messages  from  member  firms 
directly  to  the  specialist  on  the  Exchange  floor  via 
printers  at  each  trading  post.  After  arriving  at  the 
appropriate  specialist's  post,  the  order  must  be 
executed  either  automatically  through  AUTO-EX.  or 
printed  out  and  executed  manually  against  an  order 
on  the  book,  the  specialist  as  principal,  or  one  or 
more  brokers  or  traders  in  the  crowd.  See  Securities 
Exchange  Act  Release  No.  22447  (September  24, 
1985),  50  FR  40093.  When  the  order  is  executed  the 
system  transmits  related  execution  reports  and 
responses  to  administrative  inquiries  directly  back 
to  the  member  firm  from  the  specialist  via  mark 
sense  card  input. 

•  Amex  ROTs  trade  on  the  floor  for  their  own 
accounts  and  are  provided  favorable  margin 
treatment  in  return  for  making  markets  in  one  or 
more  options  classes.  ROTs  must  engage  in  a  course 


who  have  signed  on  to  the  system  or  to 
the  specialist. 

Each  specialist  in  an  AUTO-EX 
eligible  option  is  automatically  signed 
on  to  the  system  from  the  moment  it  is 
activated  and  remains  a  participant 
until  the  system  is  turned  off,  while 
ROTs  participate  on  a  voluntary  basis. 
Prior  to  signing  on  to  the  AUTO-EX 
system,  however,  ROTs  must  sign  an 
agreement  with  the  Exchange 
undertaking  to  satisfy  the  following 
requirements  prior  to  and  during  their 
participation  on  the  system.  A  ROT: 

1.  Must  be  in  good  standing  at  the 
Amex; 

2.  Must  have  the  written  concurrence 
of  his  or  her  clearing  firm  to  participate 
on  the  system; 

3.  Once  signed  on  to  the  system  for  a 
particular  option  class,  must  remain  in 
the  trading  crowd  for  that  option.  The 
ROT  may,  however,  sign  on  to  one 
additional  AUTO-EX  option  class  so 
long  as  the  ROT  can  be  considered  in 
the  crowd  for  both  options; 

4.  May  sign  on  the  system  at  any  time 
during  the  day,  but  only  may  sign  off 
and  back  on  to  the  system  one 
additional  time  during  the  day; 

5.  While  signed  on  to  the  system  in  a 
particular  option  class,  may  not  place 
orders  on  the  specialists  book  for  that 
option;  and 

6.  Must  accept  Exchange-mandated 
price  adjustments  when  a  trade  is 
automatically  executed  at  an  incorrect 
price. 

Since  its  implementation  in  selected 
series  of  XMI  options  in  August  1986, 
AUTO-EX  has  been  extended  to:  (1)  Use 
during  periods  of  extremely  high  order 
flow  in  stock  options,''  (2)  use  in 
selected  competitively  traded  stock 
options,*  and  (3)  use  in  40  equity  options 
on  a  pilot  program  basis.'  These  three 
circumstances  represent  approximately 
1.36%  of  Amex  options  order  flow.  Amex 
represents  that  member  firms  have  been 
supportive  of  these  various  applications 
of  AUTO-EX.  The  Exchange's  Member 
Firm  Advisory  Committee,  representing 
the  major  retail  firms,  has  urged  the 
Amex  to  make  AUTO-EX  more 
generally  available  for  stock  options. 


of  dealmg  reasonably  calculated  lo  contribute  to  the 
maintenance  of  a  fair  and  orderly  market.  See 
Amex  Rule  958. 

'  See  Securities  Exchange  Act  Rplease  Nos  24228 
(March  18,  1987),  52  FR  9601.  25487  (March  18,  1988). 
53  FR  9721.  and  25873  dune  30. 1988).  53  FR  25557. 

•  Options  that  can  be  traded  on  more  than  one 
exchange,  such  as  options  on  over-the-counter 
stocks,  are  considered  competitively  traded  options. 
See  Securities  Exchange  Act  Release  Nos.  24714 
(July  17, 1987).  52  FR  28396  and  25056  (October  23. 
1987),  52  FR  42164. 

•  See  Securities  Exchange  Act  Release  No.  25630 
(April  29, 1988),  53  FR  16328. 
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Due  to  the  sucessful  operation  of  the 
AUTO-EX  system  in  the  aforementioned 
categories,  the  Amex,  on  October  13, 
1987.  filed  a  proposal  to  expand  the 
AUTO-EX  system  to  all  equity  options 
on  a  full-time,  permanent  basis.  The 
Amex  states  that  the  proposed  rule 
change  is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  the  investing  public  because  it 
will  permit  the  Exchange  to  provide 
member  firms  and  their  customers  with 
the  execution  eHiciencies  inherent  in  the 
AUTO-EX  system  to  orders  in  all  equity 
options.  The  Amex  beleives  the 
expansion  of  the  AUTO-EX  system  to 
all  equity  options  is  a  necessary  and 
appropriate  step  for  it  to  continue  to 
offer  the  level  of  service  that  member 
firms  and  their  customers  require,  while 
remaining  competitive  with  other 
markets.*"  The  Amex  believes  further 
that  this  expansion  of  AUTO-EX  is 
necessary  for  it  to  attract  sufficient 
order  flow  to  enable  the  maintenance  of 
viable  markets.  Finally,  as  explained 
more  fully  below,  the  Amex  represents 
that  the  operation  of  AUTO-EX  in  all 
equity  options  will  have  no  adverse 
impact  on  the  Exchange's  order  routing 
system  capacity.*' 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  permitting  the  use 
of  the  AUTO-EX  system  in  all  equity 
options  on  a  permanent  basis  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder.  Specifically, 
the  Cmmission  believes  that  the 
proposed  rule  change  will  benefit  public 
customers  by  affording  them  a  more 
efficient  method  of  executing  small 
market  and  marketable  limit  orders  in 
all  equity  options.  The  Commission 
previously  has  approved  on  a  pilot  basis 
the  use  of  AUTO-EX  in  equity  options 
during  emergency  or  "breakout" 
situations.  The  Amex's  experience 
diuing  these  periods  has  been  that 
AUTO-EX's  availability  enhances  order 
execution  and  brings  operational 
efficiencies  to  the  trading  post  during 
these  emergencies.*'  Extension  of  the 


'<>  For  example,  the  Chicago  Board  Options 
Exchange  ("CBOE")  has  a  small  order  execution 
system  for  options. 

' '  See  Letter  from  Paul  Stevens.  Executive  Vice 
President  Amex.  to  Howard  L  Kramer,  Assistant 
Director.  Division  of  Market  Regulation,  SEC,  dated 

April  s,  igsa 

"See  Division  of  Market  Regulation,  The 
October  1987  Market  Break  (February  1988) 
("Division  Report")  at  S-6  ilirough  S-ia 


AUTO-EX  system  to  all  equity  options 
would  provide  the  Exchange's  trading 
posts  with  enhanced  order  execution 
and  other  operational  efficiencies  not 
only  during  emergencies  but  during 
normal  day-to-day  trading  as  well. 

The  Commission  believes  that  the 
efficiency  of  the  AUTO-EX  system 
would  be  greatly  enhanced  if  ROTs 
participated  in  the  system  during 
periods  of  volatile  market  movements. 
Although  Amex  specialists  are  required 
to  be  on  the  system  at  all  times,  periods 
of  excessive  trading  voliune  and 
volatility,  like  those  experienced  during 
the  October  market  break,  demonstrate 
that  the  participation  of  additional 
market  makers  on  the  system  would 
help  spread  the  risks  imposed  from 
acting  as  buyer  or  seller  of  last  resort 
and,  Uius,  contribute  to  a  more  deep, 
liquid,  and  efficient  market  for  those 
options  classes.  Because  the  specialist  is 
required  to  participate  in  AUTO-EX  at 
all  times,  however,  the  Commission 
believes  that  a  specific  requirement 
obligating  ROTs  to  remain  on  AUTO-EX 
for  a  full  trading  session  or  longer  is  not 
necessary.  The  current  requirement 
permitting  a  ROT  that  has  signed  on  to 
AUTO-EX  in  an  options  class  to  sign  off 
and  back  on  only  once  in  a  trading 
session  should  help  ensure  that  ROTs 
stay  on  the  system  diuing  the  majority 
of  any  trading  day  they  sign  on. 
Moreover,  other  ROT  obligations,  such 
as  the  requirement  that  they  remain  in 
the  trading  crowd  while  participating  in 
AUTO-EX  for  an  option,  that  they  agree 
to  accept  any  Exchange  ordered  price 
adjustments,  and  the  potential  for 
Exchange  disciplinary  action  for 
breaching  their  obligations,  will  help  to 
assure  that  ROTs  will  be  available  to 
supplement  the  specialist's  required 
participation  in  AUTO-EX. 
Nevertheless,  in  light  of  the  problems 
AUTO-EX  experienced  diuing  the 
October  1987  Market  Break,"  the  Amex 
should  consider  whether  more  stringent 
ROT  participation  requirements  should 
be  imposed. 

The  Amex  has  indicated  that  the 
AUTO-EX  system  will  remain  in 
continuous  operation  during  the  trading 
day  absent  operational  failure,  trading 
halts,  or  trading  suspensions  in 
underlying  securities,  and  would  be 
turned  off  only  in  the  interest  of 
maintaining  fair  and  orderly  markets 
and  investor  protection.  Moreover,  the 


Amex  has  proposed  that  if  a  situation 
arose  tht  necessitated  shutting  the 
AUTO-EX  system  off  in  a  specific 
options  class,  two  Floor  Governors  (both 
members  of  the  Exchange's  Board  of 
Governors]  would  have  to  concur. 
Before  the  system  could  be  shut  off 
fioorwide  during  a  trading  day, 
however,  a  Senior  Exchange  Official,  in 
addition  to  the  two  Floor  Governors, 
would  have  to  determine  that  such 
action  was  necessary  to  maintain  fair 
and  orderly  markets  or  protect 
investors.  Similarly,  before  a  decision 
could  be  made  not  to  activate  AUTO-EX 
in  a  given  options  class  or  fioorwide 
before  trading  commences,  a  Senior 
Exchange  Official  and  two  Floor 
Governors  would  have  to  concur  that 
such  action  was  appropriate  to  ensure 
fair  and  orderly  markets  and  investor 
protection.** 

The  Conunission  believes  that 
continued  operation  of  automatic 
execution  systems  in  all  market 
conditions  is  appropriate.  Investors  who 
have  reUed  on  prompt  order  execution 
through  AUTO-EX  during  normal 
markets  also  should  be  confident  that 
these  systems  will  be  available  in 
volatile  markets  as  well.*'  In  this 
regard,  the  Commission  beheves  that  the 
Amex's  proposed  standards  for  shutting 
off  AUTO-EX  either  in  a  particular 
option  or  fioorwide,  i.e.,  The 
maintenance  of  fair  and  orderly  markets 
or  the  protection  of  investors,  coupled 
with  its  proposed  procedural  safeguards, 
should  ensure  that  AUTO-EX  will 
continue  to  be  available  for  execution  of 
small  retail  orders  at  all  appropriate 
times.  Nevertheless,  in  light  of  the 
general  unavailability  of  AUTO-EX  in 
one  options  class — XMI — during  the 
volatile  week  of  October  19, 1987  the 
Amex  should  examine  more  carefully 
how  the  extension  of  AUTO-EX  to  over 
100  stock  options  would  affect  the 
availability  of  the  AUTO-EX  system 
during  periods  of  increased  volatility. 

The  Conunission  also  believes,  based 
on  Amex  data,  that  the  use  of  AUTO-EX 
will  not  increase  the  number  of 
messages  being  processed  through  the 
Amex's  automated  options  order  routing 
systems  to  such  an  extent  that  those 
systems  will  become  unable  to  handle 
additional  order  flow  related  messages. 
These  systems  have  a  capacity  to 


"  During  the  week  of  October  19-23  the  Amex 
experienced  a  decline  in  ROT  AUTO-EX 
participation.  Approximately  2  to  4  ROTs.  in 
addition  to  the  specialist,  participated  in  AUTO-EX 
each  day  of  that  week  while  6  ROTs  were  on 
AUTO-EX  each  day,  in  addition  to  the  specialist 
during  the  week  of  October  12.  See  Division  Reprot 

ats-ia 


'*  See  Letter  from  Claire  P.  McCrath.  Esq.,  Amex 
Options  Division,  to  Joseph  Furey,  Esq.,  Branch 
Chief,  Division  of  Market  Regulation,  SEC,  dated 
June  22. 1988. 

'*  In  the  Division's  Report  it  noted  that  on 
October  19  and  20, 1987,  the  Amex  and  CBOE  made 
their  automatic  execution  systems  largely 
inoperable.  See  Division  Report,  supra  note  12.  at  8- 
8. 
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process  18  messages  per  second  [AVt 
times  the  peak  one  second  message 
traffic  received  on  an  average  day  and 
3V4  times  the  traffic  experienced  on  the 
busiest  trading  day  ever  experienced  at 
the  Exchange).**  However,  in  Hght  of 
the  volume-related  problems  during 
October  1987  experienced  by  the  small 
order  routing  and  execution  systems  at 
the  various  stock  exchanges,  the  Amex 
should  consider  whether  increasing  the 
volume  of  trades  handled  by  AUTO-EX 
through  AUTOAMOS  may  lead  to 
similar  problems  in  Amex  options 
trading  during  periods  of  extreme 
volatility  and  excessive  volume.*' 

IV.  Conclusion 

Based  upon  the  aforementioned 
factors  the  Commission  finds  that  the 
proposed  rule  change  permitting  the  use 
of  the  AUTO-EX  system  in  all  equity 
options  on  a  permanent  basis  is 
consistent  with  the  requirements  of 
section  e(b](5]  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,»«  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Dated:  August  15, 1988. 
Shiriey  E.  HoUis, 
Assistant  Secretary. 
[FR  Doc.  88-18860  Filed  8-18-88;  8:45  am) 

BIIXINQ  CODE  MIO-OI-M 


[Release  No.  34-25995;  File  Nos.  SR-CBOE- 
87-35  and  SR-CBOE-87-47] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange,  Inc; 
Order  Approving  Proposed  Rule 
Changes  Relating  to  the  Retail 
Automatic  Execution  System  ("RAES") 

I.  Introduction 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") ' 
and  Rule  19b-4  thereunder,*  the  Chicago 


"  On  an  average  day,  during  the  peak  one  minute 
period,  there  are  approximately  4  messages  per 
second  sent  through  the  system:  the  largest  number 
of  messages  sent,  as  of  April  1988,  was  5V^ 
messages  per  second  on  January  23, 1987,  which 
exceeded  those  sent  on  any  trading  day  in  October 
1987.  Supra  note  11. 

"  Supra  note  10.  at  7-24  through  7-26. 

'•15U.S.C.  78s(b)(2)(1982). 

'»  17  CFR  200.30-3(a)(12)  (1988). 

'  15  U.S.C.  788(b)(1)  (1982). 

'  17  CFR  240.19b-4  (1987). 


Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  on  July  27, 1987,  a 
proposed  rule  change  (SR-CBOE-87-35) 
to  make  the  CBOE's  Retail  Automatic 
Execution  System  ("RAES")  permanent 
in  such  classes  of  equity  options  as 
designated  by  the  Exchange.*  On 
October  19, 1987,  the  CBOE  filed  a 
related  proposal,  SR-CBOE-87-47, 
describing  the  RAES  eligibility 
requirements  that  would  be  applicable 
to  market  makers  electing  to  participate 
in  RAES,  and  that  also  may  be  imposed 
in  certain  circumstances  on  members  of 
the  trading  crowd.* 

n.  Background 

In  August  1986  the  commission 
approved  a  CBOE  proposal  to  pilot 
RAES  in  six  classes  of  individual  equity 
options,  including  International  Business 
Machines  ("IBM"),  by  volume  the  largest 
option  class  traded  on  the  CBOE.*  All 
CBOE  trading  rules  regarding  priority  of 
order  execution  were  honored  in 
connection  with  the  use  of  RAES  in  each 
of  the  piloted  equity  classes  except  IBM; 
i.e.,  public  customer  orders  placed  in  the 
limit  order  books  of  the  pilot  classes 
were  guaranteed  executions  in  the  event 
orders  entered  through  RAES  were 
executed  at  the  same  price  as  limit 
orders  on  the  book.*  RAES'  use  in  IBM 
operated  as  an  exception  due  to  the 
impracticability,  from  the  CBOE's 
viewpoint,  of  performing  the  manual 
integration  functions  necessary  to 
maintain  book  priority  in  a  high  volume 
option  at  that  time.'' 


'  RAES  automatically  executes  public  customer 
market  and  marketable  limit  orders  of  a  certain  size 
(typically  ten  contracts  or  fewer)  against 
participating  market  makers  in  the  CBOE  trading 
crowd  at  the  best  bid  or  offer  reflected  in  the  CBOE 
quotation  system.  SR-CBOE-87-3S  was  published 
for  comment  in  Securities  Exchange  Act  Release  No. 
24916  (September  11, 1967),  52  FR  35506.  No 
comments  were  received  on  the  proposed  rule 
change. 

«  SR-CBOE-87-47  and  Amendment  No.  1  to  the 
proposed  rule  change  were  published  for  comment, 
respectively,  in  Securities  Exchange  Act  Release 
No.  25173  (December  4, 1987),  52  FR  47470.  and  in 
Securities  Exchange  Act  Release  No.  25620  (April 
27, 1988),  S3  FR  15934.  Two  commentators  submitted 
letters,  discussed  infra,  concerning  the  proposal. 

*  See  Securities  Exchange  Act  Release  No.  23490 
(August  1. 1986),  51  FR  28788  ("Equities  Pilot 
Approval  Order").  In  addition  to  IBM,  RAES  was 
piloted  in  Eastman  Kodak  ("EK"),  American 
Telephone  &  Telegraph  ("ATST'),  General  Motors 
("CM").  Sears  ("S"),  and  General  Electric  ("GE"). 

'  CBOE  priority  rules  accord  public  customer 
book  orders  time  priority  over  any  other  orders  at 
the  same  price.  See  CBOE  Rule  6.45. 

'  The  Commission  simultaneously  approved  the 
use  of  RAES  on  a  permanent  basis  for  options  on 
the  Standard  &  Poor's  100  ("OEX")  index.  RAES'  use 
in  OEX  was  exempted  from  CBOE  priority  rules  due 
to  the  liquidity  of  the  option  contract  and  the 
inability  of  the  CBOE  to  protect  OEX  book  orders 


During  the  past  two  years  the  pilot 
has  been  expanded  to  include  all  CBOE 
equity  option  classes.*  The  CBOE 
believes  it  is  now  appropriate  to 
approve  the  floorwide  use  of  RAES  on  a 
permanent  basis  because  the  pilot  has 
demonstrated  the  System's  ability  to 
handle  small  public  customer  orders 
efficiently  and  to  operate  without 
technical  or  other  difficulties.  Moreover, 
the  Exchange  believes  the  proposed 
amendments  to  its  market  maker  RAES 
participation  standards,  discussed 
herein,  will  ensure  the  continued 
functioning  of  the  system,  including 
during  periods  of  unusual  market 
volatility. 

III.  Description  of  Proposals 

A.  System  Operation  (SR-CBOE-87-35) 

Currently  RAES  accepts  public 
customer  market  and  marketable  limit 
orders  of  ten  or  fewer  contracts." 
Pursuant  to  the  proposed  rule  change 
the  Exchange,  in  its  discretion,  may 
utilize  RAES  on  a  permanent  basis  in 
any  of  the  equity  options  traded  on  its 
floor.  >o  The  CBOE,  however,  may 
restrict  eligible  orders  by,  for  example, 
limiting  RAES  to  market  orders,  and 
may  lower  contract  Umits."  It  also  will 
have  discretion  to  place  on  the  system 
such  series  in  the  eligible  classes  of 
options  as  it  determines  are 
appropriate.'^ 


without  significantly  degrading  the  efficiencies  of 
RAES.  In  approving  RAES  on  a  permanent  basis, 
the  Commission  accepted  the  Exchange's  good  faith 
representation  to  continue  to  explore  the 
development  of  an  electronic  limit  order  book  thai 
would  allow  for  the  full  Integration  of  the  limit  order 
book  with  RAES.  See.  e.g..  letter  from  Charles  I. 
Henry,  President  and  Chief  Operating  Officer. 
CBOE,  to  Richard  C.  Ketchum.  Director.  Division  of 
Market  Regulation.  SEC.  dated  October  2. 1987. 

*  See.  e.g..  Securities  Exchange  Act  Release  No. 
25571  (April  11,  1988).  53  FR  12840. 

•  A  market  order  is  an  order  to  buy  or  sell  a 
stated  number  of  option  contracts  at  the  best  price 
obtainable  when  the  order  reaches  the  post  at 
which  the  option  is  traded.  CBOE  Rule  5.53|a). 
Marketable  limit  orders  are  limit  orders  [i.e..  orders 
to  sell  or  buy  at  a  specified  price  or  better)  which 
are  immediately  executable  because  the  market  is 
at  or  better  than  the  hmit  price. 

'"  At  the  current  time,  all  but  approximately  10 of 
the  178  equity  options  listed  for  trading  on  the 
CBOE  are  utilizing  RAES.  Those  classes  not 
utilizing  RAES  generally  are  thinly  traded  and  have 
little  market  maker  participation. 

' '  In  the  event  the  CBOE  elects  to  decrease  or 
increase  the  size  of  orders  eligible  for  RAES 
execution,  or  modify  the  types  of  orders  that  are 
eligible,  the  Exchange  must  file  a  proposed  rule 
change  with  the  Commission  pursuant  to  section 
19(b)of  the  Act. 

"  During  the  pilot  period,  the  three  closest  to  the 
money  put  and  call  series  were  accessible  through 
RAES.  The  Exchange  intends  to  make 
announcements  concerning  eligible  series  daily  by 
memoranda  and  taped  telephone  messages. 


BEST  COPY  AVAILABLE 


31782 


Federal  Register  /  Vol.  53.  No.  161  /  Friday.  August  19.  1988  /  Notices 


The  proposed  rule  change  generally 
provides  that,  if  approved  on  a 
permanent  basis,  RAES  will  operate  in 
the  same  manner  as  it  has  during  the 
pilot  period.  For  example,  firms 
currently  on  the  Exchange's  Order 
Routing  System  ("ORS")  automatically 
will  have  their  small  public  customer 
market  orders  routed  into  RAES." 
Firms  not  on  ORS  will  be  provided 
access  to  RAES  from  terminals  at  their 
booths  on  the  floor.  Participating  market 
makers  will  be  assigned  as  the  contra 
parties  to  RAES  trades  on  a  rotating 
basis,  with  the  first  market  maker  each 
day  selected  randomly.  Market  makers 
will  be  obligated  to  trade  at  the 
displayed  market  quote  at  the  time  an 
order  enters  the  system  through  ORS,'* 
thus  providing  the  public  customers 
generating  the  order  a  firm  quote  for  up 
to  the  maximum  number  of  RAES 
guaranteed  contracts. 

To  preserve  limit  order  book  priority 
(in  all  options  classes  except  IBM],  if  a 
RAES  order  would  be  executed  at  the 
price  of  one  or  more  orders  on  the  limit 
order  book,  the  RAES  order  will  be 
rerouted  on  ORS  to  either  the  entering 
firm's  floor  broker  in  the  crowd  (via 
printers  located  in  the  trading  crowd],  or 
the  firm's  floor  booth.  The  order  then 
would  be  represented,  executed,  and 
reported  in  the  normal  manner. '  *  The 
proposed  rule  change  also  provides  that 
the  Exchange  may  suspend  limit  order 
book  protection  in  RAES  in  any  equity 
options  class  upon  a  declaration  of 
unusual  market  conditions.  This 
declaration  only  may  by  called  by  the 
Exchange's  Vice  Chairman  and  Pteident 
(or  their  respective  nominees]  when,  due 
to  unusually  active  market  conditions, 
the  printer  in  the  trading  crowd  becomes 
unavailable,  or  market  operations  "do 
not  otherwise  allow  for  the  prompt  and 
efficient  handling  of  RAES  orders  which 
would  be  rerouted  *  *  *  ."  »" 


"  ORS  18  a  CBOE  computer-driven  support 
system  that  distributes  customer  orders  received 
from  memt>er  firms  to  designated  destinations  on 
the  CBOE  floor. 

'*  RAES  orders  to  buy  are  executed  at  the  lowest 
offering  price;  RAES  orders  to  sell  receive 
executions  at  the  highest  bid  price. 

"  This  provision  of  the  proposed  rule  change 
would  codify  certain  system  enhancements 
implemented  by  the  CBOE  in  August  1987.  Prior  to 
that  time,  in  the  event  a  limit  order  on  the  book 
represented  the  best  bid  or  offer  and  an  order 
entered  through  RAES  was  executed  at  that  price, 
the  market  maker  who  was  the  contra  party  to  the 
RAES  trade  also  would  trade  with  the  book  order. 
The  CBOE  found  that  certain  inefficiencies  resulted 
from  this  system,  and  accordingly  undertook  the 
proposed  modifications  explained  in  the  text  above. 
See  Report  on  RAES  Pilot  in  Equity  Options  for  the 
Period  September  1980— June  1987.  filed  as  an 
exhibit  to  File  No.  SR-CBOE-«7-35  ("Report  on 
RAES  Pilot"). 

'•  See  letter  to  Holly  H.  Smith,  Special  Counsel. 
Division  of  Market  Regulation,  SEC.  from  Frederic 


B.  Market  Maker  Participation 
Requirements  (SR-CBOE-87-47) 

In  connection  with  its  request  that  the 
Commission  approve  the  use  of  RAES 
on  a  permanent  basis  for  all  CBOE-trade 
equity  options,  the  Exchange  filed  a 
proposed  rule  change  to  amend  its 
market  maker  RAES  eligibility 
standards  on  a  six  month  pilot  basis. 
The  amendments  would  alter  the 
administration  of  the  eligibility 
standards  and  provide  the  Exchange 
with  additional  authority  to  both 
encourage  and  require  market  maker 
participation  in  RAES. 

First,  the  proposed  rule  change  would 
authorize  the  CBOE  Market 
Performance  Committee  ("MPC"]  to 
exempt  participating  market  makers 
from  the  joint  account  participation  and 
trading  in-person  restrictions  currently 
applicable.  The  market  maker 
participation  standards  presently  in 
effect  limit  participation  to  market 
makers  trading  in  person  in  the  trading 
crowd,  and  provide  that  only  one 
member  of  a  joint  account  may 
participate  in  RAES  at  a  time  in  the 
same  option  class.  The  proposed  rule 
would  clarify  the  MFC's  authority  under 
existing  Exchange  rules  and 
interpretations  to  allow  the  multiple 
participation  of  a  joint  account  and 
would  delegate  to  the  MPC  authority 
currently  vested  solely  in  the 
Exchange's  Floor  Procedure  Committee 
to  grant  exemptive  relief  from  any  of  the 
rule's  provisions  in  unusual  market 
conditions. 

Second,  the  proposed  rule  change 
would  provide  the  MPC  discretion  to 
designate  option  classes  in  which  any 
market  maker  who  logs  onto  RAES  in 
that  class  at  any  time  during  an 
expiration  month  would  be  required  to 
participate  in  RAES  whenever  he  is 
present  in  that  trading  crowd  until  the 
next  expiration.*'  This  change  is 
intended  to  address  the  problem, 
identified  during  the  RAES  equity 
options  pilot,  of  inadequate  market 
maker  RAES  participation  at  expiration, 
typically  at  times  of  larger  volume  and 
increased  market  maker  exposure.  The 
Exchange  believes  this  new  provision 
will  assure  the  existence  of  an  adequate 
number  of  market  makers  on  RAES 
through  an  expiration  cycle. 

Third,  the  proposed  rule  change 
provides  that,  in  the  event  there  is 
inadequate  RAES  participation  in  an 
options  class  at  any  time,  the  MPC  may 


require  market  makers  who  are 
members  of  the  trading  crowd  to  sign 
onto  RAES  "absent  reasonable 
justification  or  excuse  for  non- 
participation."  Members  may  be  fined 
pursuant  to  CBOE  Rule  6.20  '•  and 
further  disciplinary  action  may  be  taken 
by  the  Business  Conduct  Committee 
("BCC"]  for  their  failure  to  comply  with 
any  of  the  requirements  of  the  rule.  In 
addition,  the  MPC  may  suspend  a 
member's  RAES  participation  eligibility 
and  also  is  authorized  to  take  remedial 
action  pursuant  to  Chapter  VIII  of  the 
Exchange's  Rules." 

rv.  Discussion 

A.  System  Operation 

In  1986  when  the  Commission 
approved  the  start-up  of  RAES  in  a 
select  group  of  equity  options,  it 
recognized  the  importance  and  potential 
efficiencies  of  an  automatic  execution 
system  for  options,  and  noted  the 
benefits  it  could  provide  public 
customers — notably,  nearly 
instantaneous  execution  of  small  orders 
at  a  guaranteed  price  and  the  assurance 
of  liquidity  for  orders  entered  through 
the  system.  The  Commission  also  noted 
that  public  customers  who  choose  to 
place  orders  on  the  book  would,  with 
the  exception  of  IBM.  generally  not  be 
disadvantaged  by  the  operation  of 
RAES.*"  The  Conunission  stated  its 
concern,  however,  over  any  possible 
reduction  in  public  protection,  and 
requested  that  the  CBOE  monitor  during 
the  pilot  period  the  operational 
efficiencies  of  RAES,  its  impact  on 


M.  Krieger,  Associate  General  Counsel.  CBOE, 
dated  May  10. 1988. 

"  The  proposed  rule  change  provides  that  market 
makers  will  be  given  notice  of  the  imposition  of  this 
obligation  prior  to  signing  on  the  system  at  the 
beginning  of  an  expiration  month. 


"  Rule  6.20  provides  that  two  Floor  Officials, 
upon  a  finding  that  a  market  maker  has  impaired 
the  maintenance  of  a  fair  and  orderly  market  or 
impaired  public  confidence  in  the  operations  of  the 
Exchange,  may  fine  the  market  maker  a  maximum 
of  $1000.  The  imposition  of  this  fine  may  be 
appealed  to  the  Exchange's  Appeals  Committee, 
which  must  appoint  a  hearing  panel  of  no  fewer 
than  three  persons  and  create  a  record  of  its 
proceedings. 

'•  See.  for  example,  CBOE  Rule  8.12  specifying 
remedial  actions  available  to  the  MPC  upon  a 
determination  that  market  makers  (either 
individually  or  collectively  as  members  of  a  trading 
crowd)  have  failed  to  meet  minimum  performance 
standards.  The  MPC  may  suspend,  terminate  or 
restrict  a  market  maker's  registration  or 
appointment  to  one  or  more  options  classes:  restrict 
appointments  to  additional  option  classes:  relocate 
options  classes:  and  prohibit  a  member  from  trading 
at  a  particular  station.  Any  action  taken  by  the  MPC 
is  reviewable  by  the  CBOE  Board  of  Directors  or  a 
panel  composed  of  at  least  three  Board  members. 
The  review  panel  or  the  Chairman  of  the  Board  may 
grant  or  deny  a  stay  of  the  Committee's  action.  See 
also  CBOE  Rule  8.2. 

'"  The  Commission  noted  that  if  limit  order 
protection  was  not  guaranteed,  public  customers 
might  become  discouraged  from  entering  limit 
orders,  a  phenomenon  which  could  negatively  affect 
the  pricing  efficiency  of  the  market,  particularly  in 
less  active  option  classes. 
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equity  options  limit  order  books,  and  its 
operation  in  IBM. 

In  August  1987  the  Exchange 
submitted  a  report  to  the  Commission 
detailing  the  operation  of  the  pilot  from 
September  1986  to  June  1987.*'  This 
report  generally  supports  the  CBOE's 
assertion  that  RAES  has  functioned 
smoothly  from  a  technical  standpoint 
throughout  the  pilot  period,  and, 
moreover,  has  not  operated  to  a 
significant  degree  to  the  detriment  of 
customers  entering  orders  in  the  IBM 
book.  The  CBOE  report  discloses  that  in 
those  five  classes  in  which  limit  order 
protection  was  assured,  RAES  orders 
"touched"  the  book,  i.e.,  were  executed 
at  the  price  of  the  highest  bid  on  the 
limit  order  book  in  the  case  of  a  sell 
order,  or  the  lowest  offer  in  the  case  of  a 
buy  order,  an  average  of  13.1%  of  the 
time.  In  individual  classes  this 
percentage  ranged  from  a  low  of  8.7%  in 
Sears,  to  a  high  of  27.8%  in  AT&T.** 

In  IBM.  the  Exchange  found  that 
between  April-June.  1987,  in  those 
instances  when  a  RAES  execution 
touched  the  book,  book  orders  at  that 
price  were  removed  before  a  price 
change  or  the  end  of  the  trading  day  in 
94.5,  87.2,  and  94.9  percent  of  the 
instances.  When  these  statistics  were 
calculated  for  the  most  active  day  each 
month,  the  percentages  rose  to  95.2%  (on 
April  21),  100%  (on  May  20),  and  98.9% 
(on  June  24).*»  The  CBOE  found  that  in 


»'  See  Report  on  RAES  Pilot,  supra  note  15.  See 
also  Discussion  of  the  RAES  Pilot  in  Equity  Options 
(Supplement  to  Report  on  RAES  Pilot  in  Equity 
Options),  enclosed  in  letter  to  Holly  H.  Smith. 
Special  Counsel.  Division  of  Market  Regulation. 
SEC,  from  Frederic  M.  Krieger,  Associate  General 
Counsel.  CBOE  dated  August  20, 1SB7.  The  CBOE 
found  that  a  moderate  percentage  of  customer  order 
flow  was  handled  by  RAES:  during  the  period 
studied,  an  average  of  8%  of  customer  orders  in 
each  pilot  class  were  executed  through  RAES 
(representing  1.9%  of  total  customer  contracts). 

"  In  July  1987  AT»T  was  replaced  by  an  over- 
the-counter  option  traded  on  the  CBOE,  Battle 
Mountain  Gold  ("BMC").  The  CBOE  represented 
that  it  made  this  change  because  of  insufficient 
market  maker  participation  in  RAES  in  AT&T.  The 
Exchange  believes  that  AT4T  market  makers  were 
unwilling  to  participate  in  FIAES  because  of  the 
frequency  with  which  they  were  required  to  trade 
with  the  book  in  order  to  guarantee  book  order 
protection. 

"  In  calculating  these  statistics,  when  a  RAES 
trade  occurred  at  the  price  of  a  book  order,  the 
Exchange  assumed  an  equal  number  of  contracts  on 
the  book,  and  then  tracked  the  book  order  until  it 
was  fully  satisned  or  the  trading  day  ended.  In 
addition,  the  CBOE  did  not  consider  book  bids  and 
offers  satisfied  unless  and  until  all  the  trading 
interest  on  the  book  at  that  price  was  taken  out, 
even  though  the  number  of  orders  executed  through 
RAES  at  a  particular  price  may  have  been  less  than 
the  number  of  orders  on  the  book. 


most  instances  booked  orders  were 
filled  within  one  minute  of  the  RAES 
execution.  The  median  [i.e.,  mid-point 
correction  number]  was  between  2  and  6 
minutes,  and  the  average  (dividing  total 
minutes  of  all  corrections  by  number  of 
corrections)  was  between  13  and  24 
minutes.  The  CBOE  believes  these 
statistics  support  a  finding  that  RAES 
has  not  resulted  in  materially 
disadvantaging  a  statistically  significant 
number  of  orders  on  the  limit  order  book 
in  IBM.«« 

The  Exchange  also  submitted  data 
indicating  that  the  expansion  of  RAES  to 
all  CBOE  listed  equity  options  would  not 
in  its  estimation  place  any  stress  from 
an  operational  standpoint  on  the 
capacity  of  CBOE  computer  systems.** 
The  CBOE  estimates  that  when  RAES  is 
expanded  to  all  equity  options,  the 
consolidated  utilization  rate  of  CBOE 
computer  systems  would  be  only  71.6% 
on  a  three  million  contract  day.  RAES 
utilization  would  represent  9%  of  the 
total  projected  supportable  capacity.** 
Based  on  these  estimates,  the  CBOE 
believes  that  even  assuming  volume  of 
unprecedented  magnitude,  response 
times  for  orders  entered  through  RAES 
would  remain  sub-second. 

In  addition  to  considering  this  data, 
the  Commission  also  has  considered  the 
performance  of  RAES  during  the 
October  1987  market  break.  The 
Commission  examined  the  performance 
of  each  of  the  options  markets  during 
this  time  in  connection  with  the  staffs 
preparation  of  a  market  break  study.*^ 
The  Commission's  Division  of  Market 
Regulation  ("Division")  found  that 
during  the  week  of  October  1987  and  for 
some  time  thereafter,  the  CBOE  elected 
to  limit  (in  some  time  periods  severely) 
the  use  of  RAES  by  making  only  far 
term,  out-of-the-money  series  eligible  for 
RAES  execution.  By  taking  this  action 
the  CBOE  deleted  from  RAES  those 
option  contracts  which  may  have  been 


**  The  CBOE  also  monitored  the  number  of  times 
when  so-called  "fast  market"  conditions  were 
declared,  thus  enabling  the  Exchange  to  suspend 
book  protection.  To  date,  book  priority  in  a  pilot 
class  has  been  suspended  only  once,  for  a  two  hour 
time  period. 

"  See  letter  to  Howard  Kramer,  Assistant 
Director,  SEC,  from  Nancy  R.  Grossman,  Associate 
General  Counsel,  CBOE,  dated  April  6. 1988 
(enclosing  Memorandum  from  CBOE  Systems 
Division  to  Nancy  Grossman). 

"  On  October  18. 198&  approximately  2  million 
contracts  were  executed  on  the  CBOE.  making  it  the 
most  active  trading  day  in  CBOE  history.  On  this 
date  the  consolidated  utilization  rate  of  CBOE's 
computer  system  was  47.8%  of  available  capacity. 
RAES,  if  fully  expanded  to  all  equity  options,  would 
have  represented  6%  of  that  utiUzation. 

«'  See  The  October  1987  Market  Break.  A  Report 
by  the  Division  of  Market  Regulation.  U.S. 
Securities  and  Exchange  Commission  (February 
1988)  ("Division  Report"). 


most  in  demand  by  public  customers. 
The  Division  found  that  the  CBOEs 
action  was  prompted  in  large  part  by  an 
unwillingness  on  the  part  of  its  market 
makers  to  participate  in  RAES  during  a 
period  of  unusual  market  volatility.*^ 
The  Division  recommended  in  its  report 
that  the  CBOE  and  other  exchanges 
operating  systems  similar  to  RAES  re- 
examine their  rules  governing  market 
maker  participation  in  these  systems.*' 

B.  Commission  Findings 

The  Commission,  upon  careful 
consideration  of  the  above  cited  data, 
believes  that  permanent  approval  of  the 
system's  use  in  CBOE  listed  equity 
options  is  appropriate.  The  Commission 
continues  to  believe  that  the 
development  and  expansion  of 
automatic  execution  systems  for  options 
will  help  improve  market  efficiency  and 
contribute  to  the  smooth  handling  of 
small  public  customer  orders.  Although 
systems  such  as  RAES  have  in  the  past 
been  subject  to  decreased  market  maker 
participation  during  periods  of  market 
stress,  the  Commission  believes  this 
problem  is  properly  addressed  by 
revisions  to  the  exchange  market  maker 
participation  rules,  not  changes  in  the 
technology  of  the  system  itself 
Moreover,  systems  such  as  RAES 
provide  public  customers  with 
substantial  benefits  whose  significance 
increases  during  periods  of  market 
volatility  and  price  uncertainty. 
Specifically,  RAES  provides  options 
customers  with  one  of  the  limited  means 
at  present  to  lock-in  the  price  of  a  trade, 
and  provides  significant  benefits  to  both 
member  firm  users  and  their  customers 
in  terms  of  the  speed  with  which  orders 
can  be  executed  and  executions 
confirmed.'" 

Regarding  the  issue  of  limit  order 
book  protection,  the  Commission 
continues  to  be  concerned  that  these 
orders  receive  timely  executions  and  not 
be  materially  disadvantaged  by  the 
operation  of  a  system  that  does  not 


«»  W.  at  8-8  through  8-10;  8-22. 

»  RAES'  use  was  further  limited  by  the  fact  that 
the  system  cannot  be  used  while  an  option  is  in 
trading  rotation,  a  condition  that  prevailed 
throughout  much  of  October  19  and  20. 

"At  present,  among  the  option  exchanges  only 
the  American  Stock  Exchange  ("Amex  ")  has 
developed  an  execution  system  similar  to  RAES. 
Galled  "AUTO-EX,"  the  Amex  system  guarantees 
executions  at  the  market  quote  for  public  customer 
orders  up  to  10  contracts  in  the  Amex's  Major 
Market  Index  ("XMI")  and  in  forty  equity  options. 
Although  neither  the  Pacific  Slock  Exchange  or  the 
Philadelphia  Stock  Exchange  have  yet  developed 
automated  execution  systems,  both  exchanges 
require  their  market  makers  to  fill  public  customer 
orders  in  certain  option  series  to  a  minimum  depth 
of  10  contracts.  See  PSE  Rule  VI.  Sees.  48  and  79: 
Phlx  Rule  1033(A1. 
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directly  interface  with  limit  order  books. 
We  believe,  however,  that  in  the  present 
circumstance  the  benefits  of  RAES  and 
the  unique  trading  characteristics  of  IBM 
options  [i.e.,  generally  high  volume  and 
deep  markets)  warrant  the  continuation 
of  the  IBM  exception  to  limit  order 
protection.  The  Commission  finds 
support  for  this  exception  in  the  data 
compiled  by  the  CBOE  regarding  the 
number  of  book  orders  that  may  have 
been  disadvantaged  by  RAES 
executions.  Nevertheless,  the 
Commission  expects  the  CBOE  to 
continue  monitoring  RAES'  impact  on 
the  IBM  book,  and,  in  the  event  a  high 
number  of  book  orders  do  not  receive 
executions  before  a  price  change  or  the 
end  of  the  trading  day  on  a  frequent 
basis,  to  take  such  action  as  appropriate 
to  modify  RAES'  interaction  with  IBM 
limit  orders.  The  Commission  also 
expects  that  the  Exchange  will  continue 
to  develop  an  electronic  limit  order  book 
that  would  allow  the  full  integration  of 
the  CBOE's  limit  order  books  with 
RAES. 

For  the  reasons  set  forth  above,  the 
Commission  fmds  that  the  CBOE's 
proposal  seeking  permanent  approval  of 
RAES'  use  in  equity  options  is 
consistent  with  the  Act. 

C.  Market  Maker  Participation 
Standards 

1.  Comments  Received 

The  Commission  received  three  letters 
from  two  commentators  concerning  the 
CBOE's  proposed  market  maker 
standards.  One  commentator,  a  CBOE 
market  maker  and  floor  broker,  stated 
that  allowing  the  MPC  to  require  RAES 
participation  by  trading  crowd  members 
could  "destabiliz[e]  the  market  and 
provide  inadequate  safeguards  against 
abuse  and  trauma  during  volatile  trading 
periods."  ''  The  commentator  also 
objected,  for  reasons  not  stated,  to  the 
disciplinary  action  provision  of  the  rule. 

The  second  commentator,  a  CBOE 
market  making  firm,  the  Fossett 
Corporation  ("Fossett"),  supports  the 
objectives  of  the  rule  but  believes  that 
voluntary  participation  by  market 
makers  currently  excluded  from  RAES 
by  the  in-person  trading  requirement  is 
preferable  to  coercing  participation  by 
in-crowd  market  makers.'*  Fossett 


"See  letter  to  Ann  Taylor.  Associate  General 
Counsel,  CBOE,  from  Leon  A.  Creenblatt, 
Celdennann  Securities,  Inc..  dated  April  27. 1988. 
Copies  of  the  two  comment  letters  received  in 
response  to  the  proposed  rule  change  are  available 
in  the  Commission's  Public  Reference  Room  in 
Washington.  DC  in  File  No.  SR-CBOE-87-47. 

"  See  letter  from  ).  Stephen  Fossett.  President. 
Fossett  Corporation,  to  Jonathan  G.  Katz.  Secretary. 
SEC  dated  May  24. 1988  ( "Fossett  Letter  I ")  and 


beheves  that  the  in-person  eligibility 
requirement  should  be  waived  "to  allow 
other  market  makers  the  opportunity  to 
log  on  the  system  disdained  by  those 
present  in  the  crowd.""  As  an 
alternative  to  the  Exchange  proposal, 
Fossett  proposes  a  two-phase  approach. 
First,  if  RAES  participation  is 
determined  to  be  inadequate  in  a  given 
equity  option  class,  market  makers  not 
physically  present  in  that  trading  crowd 
would  be  allowed  to  log  on  RAES  in  that 
option  class  if  they  so  desire,  provided 
that  they  agree  to  remain  on  the  system 
until  the  next  expiration.  Second,  if  the 
level  of  participation  is  still  insufficient 
or  if  immediate  action  is  required  in 
order  to  make  RAES  available,  then  the 
MPC  could  require  market  makers  in  the 
trading  crowd  to  sign  on. 

Fossett  believes  this  alternative  is 
preferable  to  the  system  proposed  by 
the  Exchange  because  it  is  more  likely  to 
result  in  continuous,  adequate 
participation  by  market  makers  in  all 
equity  classes;  introduce  additional 
capital  into  the  system  by  non-trading 
crowd  members;  and  ensure  the 
continued  viability  of  RAES.  It  believes 
the  proposal  put  forward  by  the 
Exchange,  on  the  other  hand,  would 
impose  unjustifiable  burdens  on 
competition  in  the  equity  options  market 
in  violation  of  sections  6(b)(5)  and 
6(b)(8)  of  the  Act.'*  Specifically,  Fossett 
believes  that  the  proposal  will  have 
anti-competitive  effects  on  the  trading 
crowd  and  the  Exchange.  Finally, 
Fossett  asserts  that  the  proposal  may 
chill  market  making  by  in-crowd  trading 
members  by  presenting  them  with  the 
possibility  of  forced,  involuntary  RAES 
participation,  while  it  prohibits  outside 
market  makers  from  competing  on  RAES 
when  RAES  in-crowd  participation  is 
insufficient. 

Fossett  also  commented  on  the 
disciplinary  action  provision  of  the 
proposal,  suggesting  that  the  maximum 
potential  penalty  for  violating 
participation  requirements  should  be 
explicitly  stated  in  the  rule,  so  that 
members  have  notice  of  their  potential 
liability  and  to  ensure  that  penalties  are 


letter  to  Holly  Smith.  SEC  dated  )une  27, 1988 
("Fossett  Letter  11"). 

*'  Fossett  Letter  I,  supra  note  32,  at  4.  The 
commentator  states  that  in  its  experience  there  have 
been  "pockets  of  resistance"  to  the  use  of  RAES  in 
some  option  classes  for  a  variety  of  reasons, 
including  capital  charges  and  the  use  of 
discouraging  tactics  by  other  members  of  the 
trading  crowd.  Id.  at  3. 

'*  Sections  6(b)(S)  and  6(b)(8)  require, 
respectively,  that  the  rules  of  a  national  securities 
exchange  "remove  impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market,"  and  "not 
impose  any  burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the  purposes  of  the 
Act." 


commensurate  with  the  significance  of 
the  violation.  Fossett  believes  it  is  unfair 
for  the  Exchange  to  present  its  members 
with  the  possibility  of  unlimited  fines, 
suspension  of  market  maker 
appointments,  and  expulsion  from 
RAES,  and  proposes  instead  that  a  fine 
not  exceeding  $1000  ($5000  for  multiple 
violations)  and  a  three  month 
suspension  from  RAES  participation  (1 
year  for  multiple  violations)  be 
established  as  the  maximum  penalties 
that  the  MPC  may  impose. 

In  response  to  the  comments  of  the 
Fossett  Corporation,  the  CBOE  notes  in 
a  letter  to  the  Commission  that  its 
proposed  rule  does  in  fact  authorize  the 
MPC  to  waive  the  in-person  requirement 
as  and  when  it  deems  appropriate, 
thereby  providing  for  participation  by 
non-trading  crowd  members  when 
determined  to  be  appropriate  by  the 
MPC.'*  The  Exchange  believes, 
however,  that  the  ability  of  the  MPC  to 
require  participation  in  the  first  instance 
by  in-crowd  members  is  consistent  with 
the  Exchange  Act.  With  respect  to  the 
comment  regarding  the  establishment  of 
a  maximum  fine,  the  Exchange  notes 
that  pursuant  to  the  proposed  rule 
change  the  CBOE's  Business  Conduct 
Committee  (BCC),  rather  than  the  MPC, 
has  the  authority  to  level  fines,  that  the 
BCC  does  not  have  a  maximum  fine 
limit,  and  that  it  would  be  inappropriate 
to  establish  such  a  limit  in  Chapter  XVII 
(Discipline)  of  the  Exchange  Rules. 

2.  Commission  Findings 

The  CBOE's  proposed  rule  change  is 
expressly  intended  to  address  problems 
identified  during  the  pilot  period  with 
the  current  eligibility  criterion.  The  chief 
problem,  highlighted  most  significantly 
during  the  market  crash  in  October  1987 
and  discussed  above,  "  concerns  the 
willingness  of  individual  market  makers 
to  participate  voluntarily  on  a 
continuous  basis  in  RAES  during  periods 
of  unusual  and  unpredicted  market 
volatility.  As  was  seen  during  the 
October  market  break,  market  makers 
participating  in  an  automatic  execution 
system  during  a  market  downturn  may 
find  themselves  acting  as  buyers  of  last 
resort,  and  in  turn  may  have  difficulty 
hedging  their  positions  in  either  the 
options  or  underlying  equity  markets. 
Under  these  circumstances  an  exchange 
may  be  forced  by  market  maker 
defections  from  its  small  order 
execution  system  to  discontinue  its 
operation,  thereby  contributing  to 


">  See  letter  from  Frederic  M.  Kreiger.  Associate 
General  Counsel.  CBOE.  to  Jonathan  G.  Katz. 
Secretary,  SEC.  dated  |une  8. 1988. 

'•  See  discussion  at  pages  12-13  supro. 


investor  uncertainty  and  market 
instability.'^  The  CBOE  proposal 
discussed  herein  is  designed  to  ensure 
the  continued  operation  of  RAES, 
including  during  periods  of  increased 
market  volatility,  by  requiring  market 
maker  participation  during  expiration 
months  (periods  historically  associated 
with  volatility  increases]  and  on 
occasions  when  the  Exchange 
determines  there  is  inadequate  RAES 
participation  in  any  equity  options  class. 

The  Commission  believes  the 
proposed  rule  change  is  a  positive  step 
in  strengthening  the  integrity  of  the 
RAES  system.  The  Commission  has 
considered  carefully  the  opinions  of  the 
commentators  but  for  several  reasons  is 
not  persuaded  that  the  rule  change, 
which  generally  assists  in  ensuring 
sufficient  levels  of  market  maker 
participation  under  all  trading 
circumstances,  is  inconsistent  with  the 
Act.  In  reaching  this  conclusion,  the 
Commission  has  borne  in  mind  that  the 
CBOE  has  requested  approval  of  this 
proposal  on  a  six-month  basis  only, 
thereby  allowing  the  Commission  to 
determine,  based  on  the  operation  of  the 
pilot,  if  the  rule  should  be  modified 
thereafter. 

a.  Market  Maker  Participation.  First, 
the  Commission  notes  the  relatively 
narrow  degree  of  dissimilarity  between 
the  Fossett  proposal  and  the  Exchange 
proposal.  The  CBOE  has  chosen  to 
provide  the  MPC  with  discretion  to  act 
in  a  variety  of  ways  to  alleviate 
inadequate  market  maker  participation. 
The  MPC  may  require  in  the  first 
instance  in-crowd  market  maker 
participation,  or  it  may  first  respond  by 
waiving  the  in-person  requirement,  or  it 
may  take  both  actions  simultaneously. 
In  contrast,  Fossett  believes  it  is 
preferable  to  require  the  MPC  in  almost 
every  instance  to  try  to  attract  non- 
crowd  participation  prior  to  requiring 
RAES  participation  by  trading  crowd 
members.  Notably,  under  both  proposals 
trading  crowd  members  could  be 
required  to  participate  in  RAES. 

The  Commission  does  not  believe  that 
the  CBOE's  grant  of  authority  and 
discretion  to  the  MPC  to  demand 
participation  by  a  certain  group  of 
CBOE  members  prior  to,  or  instead  of, 
voluntary  participation  by  another  group 
is  inconsistent  with  the  purposes  of  the 
Act.  We  believe  an  exchange 
reasonably  may  differentiate  for  certain 
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*'  For  example,  on  October  20. 1987,  the  day 
following  a  508  point  decline  in  the  Dow  Jones 
Industrial  Average,  only  one  marknt  maker  signed 
onto  RAES  in  GE.  as  compared  to  dn  average  of  11 
market  makers  per  day  in  September,  and  5  per  day 
in  November  1987.  Similarly,  no  maHiel  makers 
signed  onto  RAES  in  BMG,  EK,  or  CM  on  October 
20th. 


purposes  between  those  broker-dealers 
who  regularly  accommodate  customer 
order  flow  and  perform  other  market 
making  responsibilities  in  a  particular 
options  class — i.e.,  crowd  market 
makers — from  those  who  do  not 
regulariy  perform  these  functions  for 
that  class.  It  is  consistent  with  the  Act 
for  an  exchange  to  accord  to,  and 
demand  from,  the  former  group  certain 
privileges  and  responsibilities  such  as 
access  to  and  trading  with,  orders 
entered  through  its  automatic  execution 
facilities,  when  there  is  a  legitimate  goal 
to  be  furthered  thereby.  In  the  present 
case  we  find  such  a  purpose  in  the 
Exchange's  need  to  ensure  levels  of  in- 
person  market  maker  participation 
sufficient  to  accommodate  customer 
order  flow  in  its  RAES  system. 

Second,  the  Commission  notes  that  it 
is  not  required  to  approve  the  least  anti- 
competitive means  of  achieving  a 
regulatory  objective,  but  rather  must 
weigh  competing  regulatory  goals  and 
ensure  that  the  means  selected  is  not 
inconsistent  with  the  Act.^*  Although 
Fossett's  suggested  modification  may 
indeed  be  a  viable  alternative  consistent 
with  the  Act's  goals,  we  cannot  find  for 
that  reason  alone  that  the  CBOE's 
proposed  rule  is  inconsistent  with  those 
same  goals.  Moreover,  we  believe  that 
the  rule  change  as  proposed  by  the 
CBOE  may  have  benefits  not 
contemplated  by  the  Fosset  proposal. 
The  rule  change  may  have  a  positive 
impact  on  options  pricing  by  providing 
in-crowd  market  makers  with  an 
incentive  to  ensure  that  quotations  are 
updated  on  a  timely  basis.  We  also  note 
that  the  CBOE's  proposal  offers  more 
financial  protection  to  the  Exchange 
community.  Under  the  Fossett  proposal 
it  is  possible  for  a  market  maker  to  be 
signed  on  to  RAES  in  dozens  of  classes 
and  thus  could  be  financially 
jeopardized  under  volatile  conditions. 
The  CBOE  proposal  would,  in  most 
instances,  limit  a  market  maker's 
exposure  to  the  few  classes  traded  in  his 
crowd. 

Third,  although  not  an  issue  raised  by 
the  commentators,  the  Commission 
wishes  to  emphasize  its  belief  that  it  is 
consistent  with  the  Act  for  an  exchange 
to  require  participation  by  trading 
crowd  market  makers  in  an  exchange's 
small  order  execution  system.  To  find 
otherwise  would  be  inconsistent  with 
the  investor  protection  goals  of  the  Act 
and  give  insufficient  weight  to  the 
experience  of  some  options  exchanges 
during  the  market  crash,  when  market 
maker  defections  from  execution 


systems  such  as  RAES  resulted  in  their 
virtual  shutdown.  Indeed,  in  its  study  of 
market  behavior  in  October,  the 
Commission's  Division  of  Market 
Regulation  suggested  that  the 
"performance  of  small  order  execution 
systems  during  the  week  of  October  19 
evidences  the  need  for  the  CBOE  and 
the  Amex  [American  Stock  Exchange]  to 
revisit  their  rules  governing  market 
maker  and  registered  options  trader 
("ROT')  »»  participation  in  these 
systems."  *°  The  Division  recommended 
that  both  the  CBOE  and  the  Amex 
consider  adopting  more  stringent 
policies  with  respect  to  market  maker 
participation,  including  obligations 
similar  to  those  proposed  by  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  following  the 
market  crash.  The  NASD  rule  change, 
recently  approved  by  the  Commission, 
makes  participation  in  the  NASD's 
Small  Order  Execution  System  ("SOES") 
mandatory  for  all  market  makers  in 
NASDAQ/NMS  Securities.* » 

b.  Disciplinary  Sanctions.  The  Fossett 
Corporation  has  argued  that  possible 
disciplinary  sanctions  for  violation  of 
the  new  market  maker  participation 
requirements  should  be  specifically 
enumerated  in  the  rule.  The  Commission 
disagrees  because  of  our  belief  that  it  is 
in  the  pubhc  interest  for  both  the  MPC 
and  the  BCC  to  have  some  degree  of 
flexibility  in  fashioning  remedies,  and 
because  we  do  not  believe  that  the 
requirements  imposed  on  market  makers 
by  the  proposed  rule  are  so  unique  or 
onerous  as  to  require  the  estabUshment 
of  maximiun  penalties.  On  the  contrary, 
we  believe  that  a  determination 
regarding  the  severity  of  a  market 
maker's  violation  of  this  rule  by,  for 
example,  refusing  to  participate  in 
RAES,  and  the  nature  of  the  remedy,  is 
best  left  to  the  discretion  of  committees 
which  are  required  to  consider  the 
totality  of  the  circumstances.  We  note 
that  other  rules  of  the  CBOE  and  other 
exchanges  do  not  contain  maximum  or 
fixed  penalties  for  rule  violations.** 


"  See  Senate  Report  No.  94-75,  34th  Cong.  Ist 
Sess.  (April  14, 1975)  at  13-14. 


*"  Like  CBOE  market  makers,  Amex  ROTs  trade 
on  the  floor  for  their  own  accounts  and  ar«  provided 
favorable  margin  treatment  in  return  for  making 
markets  in  one  or  more  option  classes.  ROTs  must 
engage  in  a  course  of  dealings  reasonably 
calculated  to  contribute  to  the  maintenance  of  a  fair 
and  orderly  market  See  Amex  Rule  9SB. 

*°  See  Division  Report,  supra  note  27,  at  Chapter 
8. 

*'  See  Securities  Exchange  Act  Release  No.  25791 
(June  9, 1988). 

*'  See.  e.g.,  Amex  Rule  114(e)  (Registered  Equity 
Market  Makers  may  be  suspended  in  addition  to  or 
in  lieu  of  penalties  that  may  be  imposed  pursuant  to 
the  Exchange's  general  disciplinary  rules);  NYSE 
Rule  476  (in  disciplinary  proceedings  the  Hearing 
Panel  may  impose  their  choice  of  a  wide  range  of 
disciplinary  sanctions). 
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Indeed,  the  Commission  recendy 
approved  proposals  by  die  New  York 
and  American  Stock  Exchanges  to 
eliminate  the  maximum  Umit  on  fines 
that  may  be  imposed  in  connection  with 
an  exchange  disciplinary  action.** 

We  also  do  not  agree  with  the  Fossett 
Corporation  that  it  is  inappropriate  to 
delegate  to  the  MPC  authority  to 
suspend  or  restrict  a  marieet  maker's 
registration  in  one  or  more  option 
classes  for  failure  to  comply  with  the 
requirements  of  the  proposed  rule.** 
The  Commission  believes  that  these 
sanctions  and  others  provided  for  in 
Chapter  VIII  of  the  Exchange  Rules 
legitimately  may  be  imposed  for  a 
failure  to  comply  with  the  rule  so  long  as 
the  Exchange  provides  minimum 
standards  of  due  process  to  the  parties 
involved.  The  Commission  has  carefully 
reviewed  the  CBOE's  disciplinary 
process  as  codified  in  XVII  of  its  rules, 
and  believes  that  it  is  consistent  with 
the  due  process  requirements  of  the 
Act.** 

V.  Conchision 

The  Commission  has  concluded  after 
careful  review  that  the  proposed  rule 
changes  discussed  herein  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder,  in 
particular,  the  requirements  of  sections 
6  *•  and  llA.*'  Accordingly,  the 
Commission  is  approving  both  proposed 
rule  changes  as  amended.  The  proposal 
relating  to  market  maker  RAES 
participation  standards  is  approved  for 
a  six  month  period  to  run  from  the  date 
of  this  order. 

It  is  therefore  ordered,  pursuant  to 
section  ig(b)(2]  *•  of  the  Act,  that  the 
proposed  rule  changes  be,  and  hereby 
are,  approved. 

By  the  DMsion  of  Market  Regulation, 
pursuant  to  delegated  authority. 

Dated:  August  15, 1968. 
Shirley  E.  HolHs. 

Assistant  Secretary. 

[FR  Doc.  88-18861  Filed  8-lfr-e8;  6:45  am] 
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**  See  Securitie*  Exchange  Act  Reteaac  No.  2S27B 
(lonuary  20, 19B8). 

**  See  Foasett  Letter  D.  §upra  Do4e  32.  at  7. 

*•  See  Section  e(b)(7).  OfdUl)  and  19(eK2)  of  the 
Act  Moreover,  any  broker-dealer  aanctioned  in  a 
disciplinary  proceeding  by  the  CBOE  tor  violeting 
an  Excbenge  mie  kaa  a  right  to  appeal  the 
Exchange'*  deciaion  to  the  Comniaaion.  IS  U.S.C 
7aa(dH2)(lS82). 

"  15  U.S.C  78B(bM2)  (1S82). 

"  15  U.S.C  78K-1  (W82). 

♦•  17  CFR  20O.3O-3(aHl2)  (19S5). 
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Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Amendment  to  Definition 
of  Qualified  Independent  Undervniter 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  )uly  13, 1988,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  i^  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend  the 
definition  of  the  term  "qualified 
independent  tmderwriter"  at  section  2(1) 
of  Schedule  E  to  the  NASD  By-Laws 
("Schedule  E").  The  following  is  die  text 
of  the  proposed  rule  change.  New 
language  is  imderlined,  deleted  language 
is  in  brackets. 

SCHEDULE  E 


Section  2 — Definitions 


(1)  Qualified  independent 
tmderwriter* — a  member  which: 

•        •        •        *        • 

(4)  has  actively  engaged  in  the 
underwriting  of  public  offerings  of 
securities  of  a  similar  size  and  type  for 
at  least  the  five-year  period  immediately 
preceding  the  filing  of  the  registration 
statement  For  purposes  of  this  section, 
the  above  requirement  shall  be  satisfied 
if  the  member 

(a)  With  respect  to  a  proposed  debt 
offering,  has  acted  as  manager  or  co- 
manager  of  public  offerings  of  debt 
securities  within  the  previous  five 
years,  including  offerings  each  with 
gross  proceeds  of  not  less  than  25%  of 
the  anticipated  gross  proceeds  of  the 
proposed  offering, 

(b)  with  respect  to  a  proposed  equity 
offering,  has  acted  as  manager  or  co- 
manager  of  public  offerings  of  equity 
securities  (or  of  securities  covertible 
into  equity  securities)  within  the 
previous  five  years,  including  offerings 
each  with  gross  proceeds  of  not  less 
than  50%  of  the  anticipated  gross 
proceeds  of  the  proposed  offering,  or 


(c)  has  acted  as  manager  or  co- 
manager  of  public  offerings  of  securities 
within  the  previous  five  years,  including 
offerings  each  with  gross  proceeds  of 
not  less  than  $50  million,  or 

(d)  demonstrates  that  it  has  acquired 
experience  within  the  previous  five 
years  involving  the  pricing  and  due 
diligence  functions  comparable  to  that 
of  a  manager  or  co-manager  of  public 
offerings  of  securities  in  the  above 
amounts; 

(5)  no  person  associated  with  the 
member  in  a  supervisory  capacity 
responsible  for  organizing,  structuring 
or  performing  due  diligence  with  respect 
to  corporate  public  offerings  of 
securities: 

(a)  has  been  convicted  within  five 
years  prior  to  the  filing  of  the 
registration  statement  of  a  violation  of 
the  anti-fraud  provisions  of  the  federal 
or  state  securities  laws,  or  any  rules  or 
regulations  promulgated  thereunder,  in 
connection  with  the  distribution  of  a 
registered  or  unregistered  offering  of 
securities; 

(b)  is  subject  to  any  order,  judgment, 
or  decree  of  any  court  of  competent 
jurisdiction  entered  within  five  years 
prior  to  the  filing  of  the  registration 
statement  permanently  enjoining  or 
restraining  such  person  from  engaging 
in  or  continuing  any  conduct  or  practice 
in  violation  of  the  anti-fraud  provisions 
of  the  federal  or  state  securities  laws,  or 
any  rules  or  regulations  promulgated 
thereunder  in  connection  with  the 
distribution  of  a  registered  or 
unregistered  offering  of  securities;  or 

(c)  has  been  suspended  or  barred 
from  association  with  any  member  by 
an  order  or  decision  of  the  Securities 
and  Exchange  Commission,  any  state, 
the  Corporation  or  any  other  self- 
regulatory  organization  within  five 
years  prior  to  the  filing  of  the 
registration  statement  for  any  conduct 
or  practice  in  violation  of  the  anti- fraud 
provisions  of  the  federal  or  state 
securities  laws,  or  any  rules,  or 
regulations  promulgated  thereunder,  or 
the  anti-fraud  rules  of  the  self- 
regulatory  organization  in  connection 
with  the  distribution  of  a  registered  or 
unregistered  offering  of  securities;  or 

(6)  [(5)]  is  not  an  affiliate  of  die  entity 
issuing  securities  pursuant  to  Section  3 
of  this  Schedule  and  does  not 
beneficially  own  five  percent  or  more  of 
the  outstanding  voting  securities  of  such 
entity  which  is  a  corporation  or 
beneficially  own  a  partnership  interest 
in  five  percent  of  more  of  the 
distributable  profits  or  losses  or  such 
entity  which  is  a  partnership;  and 

(7)  [(6)1  (No  change). 


Federal  Register  /  Vol.  53.  No.  161  /  Friday.  August  19.  1988  /  Notices 


3178: 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  adopted  Schedule  E  in 
1972  to  address  the  conflicts  of  interest 
present  in  a  public  distribution  by  a 
member  of  its  own  securities  or  those  of 
an  affiliate.  A  conflict  of  interest  arises, 
inter  alia,  when  the  member  participates 
in  establishing  the  public  offering  price 
of  the  securities  and  when  the  member 
conducts  due  diligence  with  respect  to 
the  registration  statement.  Schedule  E 
addresses  these  conflicts  by  requiring 
that  a  member  independent  of  the 
issuer,  with  a  background  in 
underwriting  and  a  track  record  of 
profitable  operations  and  experienced 
management,  conduct  due  diligence, 
participate  in  the  preparation  of  the 
offering  document,  and  provide  an 
opinion  that  the  price  of  an  equity  issue 
is  no  higher  or  the  yield  of  a  debt  issue 
is  no  lower  than  it  would  recommend.* 
Such  member  is  denominated  a 
"qualified  independent  underwriter" 
and  must  come  within  the  definition  of 
that  term  included  at  Section  2(1)  of 
Schedule  E.« 

The  current  criteria  contained  in  the 
definition  in  Section  2(1)  were  intended 
to  ensure  that  only  those  members  that 
are  independent  of  the  issuer,  with 
significant  investment  banking 
experience  and  demonstrated 
knowledge  of  federal  securities  law 
requirements  in  the  context  of  public 
offerings  of  securities  would  act  as 
qualified  independent  underwriters.  The 
NASD  has  determined  that  it  is 
necessary  to  clarify  and  enhance  the 


current  criteria  to  ensure  that  the 
purposes  of  the  definition  will  be 
achieved.  Therefore,  the  NASD  is 
proposing  to  amend  the  definition  of 
qualified  independent  underwriters 
included  at  Section  2(1)  of  Schedule  E.» 

Experience  Requirement 

The  NASD  is  concerned  that  the 
current  criterion  in  Subsection  2(1)(4)  of 
Schedule  E  does  not  specify  the  type  or 
kind  of  experience  necessary  to  meet 
the  requirement  that  the  member  have 
been  "actively  engaged  in  the 
underwriting  of  public  offerings  of 
securities."  The  NASD  believes  that  the 
lack  of  specificity  undermines  the  intent 
of  this  criterion  to  ensure  that  the 
quaUfied  independent  underwriter  is 
sufficiently  experienced  to  perform  the 
due  diligence  and  pricing  functions  with 
respect  to  a  public  offering  of  securities. 
The  NASD  is  proposing  to  amend 
subsection  (4)  of  Section  2(1)  of  Schedule 
E  to  require  that  the  member  have 
experience  in  managing  or  co-managing 
public  offerings  of  a  size  and  type 
similar  to  the  proposed  offering.  The 
"manager  or  co-manager"  requirement  is 
intended  to  ensure  that  the  member  has 
experience  in  performing  the  functions 
of  due  diligence  and  pricing.  Such 
functions  are  not  performed  by  the 
underwriting  or  selling  group  members. 
The  similar  "type  and  size"  requirement 
is  intended  to  prevent,  for  example,  a 
member  with  experience  as  an 
underwriter  of  small  equity  offerings 
from  acting  as  a  qualified  independent 
underwriter  for  a  large  firm-commitment 
offering  of  high-risk,  high-yield  debt. 

Subprovisions  (a)  and  (b)  to 
Subsection  2(1)(4)  include  specific 
parameters  on  the  size  and  type  of 
offerings  managed  or  co-managed  by  a 
member  that  would  permit  a  member  to 
act  as  qualified  independent 
imderwriter.  In  the  case  of  debt 
offerings,  a  member  must  have  managed 
or  co-managed  other  debt  offerings  each 
with  gross  proceeds  of  not  less  than  25% 
of  the  gross  proceeds  of  the  proposed 


'  Where  the  offering  is  of  equity  securities  with  a 
bona  fide  independent  market,  as  defined  in  Section 
2(c)  of  Schedule  E,  or  of  a  class  of  securities  rated 
investment  grade,  a  qualified  independent 
underwriter  is  not  required. 

*  Recently  adopted  amendments  to  Schedule  E 
changed  the  subsection  designations  in  Section  Z 
thereof.  Current  Section  2(1)  was  formerly  Section 
2(k).  See.  Notice  to  Members  88-83  (.May  12. 1988): 
SR-NASD-B7-21. 


*  The  proposed  rule  change  will  also  amend  the 
criteria  for  qualified  independent  underwriters 
under  the  Venture  Capital  Restrictions  and 
Proceeds  Directed  to  Members  provisions  of  the 
interpretation  of  the  Board  of  Governors — Review 
of  Corporate  Financing,  Article  III,  Section  1  of  the 
NASD  Rules  of  Fair  Practice,  NASD  Manual  (CCH) 
1 2151.02.  The  Venture  Capital  Restrictions  permit  a 
qualified  independent  underwriter  as  defined  in 
Section  2(1)  to  Schedule  E  to  address  the  conflicts  of 
interest  present  when  a  member  acts  as  both  a 
selling  shareholder  and  distributor  in  connection 
with  an  initial  public  offering.  The  Proceeds 
Directed  to  Members  provision  permits  a  qualified 
independent  underwriter  as  defined  in  Section  2(1) 
of  Schedule  E  to  address  the  conflicts  of  interest 
present  when  more  than  10  percent  of  the  net 
proceeds  of  an  offering  are  directed  to  members 
participating  in  the  distribution. 


offering  in  the  prior  five-year  period. 
With  respect  to  equity  offerings,  the 
member  must  have  managed  or  co- 
managed  other  equity  offerings  in  the 
prior  five-year  period  each  with  gross 
proceeds  of  not  less  than  50%  of  the 
gross  proceeds  of  the  proposed  offering. 

In  addition,  subprovisions  (c)  and  (d) 
include  two  alternative  criteria  that 
would  permit  the  member  to 
demonstrate  that  it  has  substantial  due 
diligence  and  pricing  expertise,  even 
though  the  member  cannot  demonstrate 
compliance  with  the  first  two  criteria. 
First,  a  member  can  satisfy  the  size  and 
type  requirement  if  the  member  has 
acted  as  manager  or  co-manager  of 
public  offerings  each  with  gross 
proceeds  of  $50  million.  It  is  believed 
that  members  with  demonstrable 
experience  acting  as  a  manager  or  co- 
manager  of  medium-to-large  offerings 
have  the  type  of  experience  in 
performing  the  due  diligence  and  pricing 
functions  that  is  appUcable  to  any  type 
or  size  offering. 

Second,  a  member  can  satisfy  the  size 
and  type  requirement  if  the  member  can 
demonstrate  that  it  has  acquired 
experience  within  the  previous  five 
years  involving  the  pricing  and  due 
diligence  functions  comparable  to  that 
of  a  manager  or  co-manager  of  public 
offerings  of  securities  of  the  size  set 
forth  in  the  first  three  criteria.  This 
provision  was  intended  to  be  less 
specific  in  order  to  permit  those 
members  with  extensive  experience 
comparable  to  that  of  a  manager  or  co- 
manager  of  offerings  comparable  to  that 
being  filed  to  act  as  a  qualified 
independent  underwriter.  Thus, 
members  with  extensive  experience,  for 
example,  in  performing  due  diligence 
and  rendering  a  fairness  opinion  in 
connection  with  mergers  and 
acquisitions  would  be  permitted  to 
demonstrate  that  the  member  has 
experience  comparable  to  that  of  a 
manager  or  co-manager  of  a  public 
offering  similar  in  size  and  type  to  that 
filed.  The  gross  dollar  value  of  the 
transactions  or  of  the  entities  for  which 
the  fairness  opinions  were  issued  by  the 
member  would  be  required  to  be  (1)  not 
less  than  25%  of  the  anticipated  gross 
proceeds  of  a  proposed  equity  offering; 
or  (2)  not  less  than  50%  of  the 
anticipated  gross  proceeds  of  a 
proposed  debt  offering;  or  (3)  at  least 
$50  million. 

Disciplinary  History  Requirement 

The  NASD  believes  that  it  is 
inappropriate  to  permit  a  member  which 
has  associated  with  it  persons  with  a 
disciplinary  history  related  to  practices 
in  connection  with  an  underwriting  to  be 
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a  qualified  independent  underwriter. 
Therefore,  the  NASD  is  proposing  to 
adopt  new  Subsection  (5)  of  Section  2(1) 
of  Schedule  E  to  preclude  a  member 
from  acting  as  a  qualified  independent 
underwriter  if  any  person  associated 
with  the  member  in  a  supervisory 
capacity  responsible  for  structuring 
corporate  public  offerings  or  conducting 
due  diligence  has  been  convicted, 
enjoined,  suspended  or  barred  within 
the  previous  five  years  for  a  violation  of 
federal,  state  or  self-regulatory 
organization  anti&aud  rules  in 
connection  with  a  distribution  of 
securities.  Thus,  disqualification  based 
on  disciplinary  history  is  restricted  to 
those  persons  associated  with  a  member 
responsible  for  performing  the  functions 
required  of  a  qualified  independent 
underwriter  under  Schedule  E. 

Subprovision  (a)  to  Subsection  2(1](5] 
of  Schedule  E  woiild  disqualify  a 
member  where  any  of  the  enumerated 
persons  has  been  convicted  within  Hve 
years  prior  to  the  Bling  of  the 
registration  statement  of  a  violation  of 
the  anti-fraud  provisions  of  the  federal 
or  state  securities  laws,  or  any  rules  or 
regulations  promulated  thereunder,  in 
connection  with  the  distribution  of  a 
registered  or  imregistered  offering  of 
securities.  Subprovision  (b)  to 
Subsection  2(1)(5)  would  disqualify  a 
member  where  any  of  the  enumerated 
persons  is  subject  to  any  order, 
judgment,  or  decree  of  any  court  of 
competent  jurisdiction  entered  within 
five  years  prior  to  the  filing  of  the 
registration  statement  permanently 
enjoining  or  restraining  such  person 
from  engaging  in  or  continuing  any 
conduct  or  practice  in  violation  of  the 
anti-fraud  provisions  of  the  federal  or 
state  securities  laws,  or  any  rules  or 
regulations  promulgated  thereunder,  in 
connection  with  the  distribution  of  a 
registered  or  unregistered  offering  of 
securities.  Subprovision  (c)  to 
Subsection  2(1)(5)  would  disqualify  a 
member  where  an  enumerated  person 
has  been  suspended  or  barred  from 
association  with  any  member  by  an 
order  or  decision  of  the  Securities  and 
Exchange  Commission,  any  state,  the 
NASD  or  any  other  self-regulatory 
organization  writhin  five  years  prior  to 
the  filing  of  the  registration  statement 
for  any  conduct  or  practice  in  violation 
of  the  anti-fraud  provisions  of  the 
federal  or  state  securities  laws,  or  any 
rules  or  regulations  promulgated 
thereunder,  or  the  anti-fraud  rules  of  any 
self-regulatory  organization  in 
connection  with  the  distribution  of  a 
registered  or  unregistered  offering  of 
securities. 


Equity  Ownership  Requirement 

Current  Subsection  2(I](5)  of  Schedule 
E  provides  that  the  qualified 
independent  underwriter  may  not  be  an 
aflTiliate  of  the  issuer.  The  definition  of 
"affiliate"  contained  in  Section  2(a)  of 
Schedule  E  involves  the  concept  of 
control  of  the  issuer.  Control  is  generally 
not  presumed  unless  a  member  owns  at 
least  ten  percent  of  the  voting  stock  of 
the  issuer.  Further,  the  presumption  of 
control  can  be  rebutted  by  a  member. 
Therefore,  under  the  current  provision,  a 
qualified  independent  underwriter 
could,  for  example,  own  8%  of  the 
outstanding  securities  of  the  issuer  and 
meet  the  qualified  independent 
underwriter  requirement  Further,  a 
member  that  had  rebutted  the 
presumption  of  control  would 
technically  meet  the  definition  in 
SecUon  2(1]  and  could  act  as  qualified 
independent  underwriter,  even  though 
the  member  owned  10%  or  more  of  the 
outstanding  securities  of  the  issuer.  The 
NASD,  however,  has  consistently 
interpreted  this  provision  to  not  permit  a 
member  with  a  10%  or  greater  equity 
interest  in  the  issuer  to  act  as  a  qualified 
independent  underwriter. 

The  NASD  is  concerned  that  the 
current  definition  does  not  ensure  that 
the  qualified  independent  underwriter  is 
fully  objective  and  independent  of 
conflicts  of  interest  as  a  result  of  its 
equity  interest  in  the  issuer.  The  NASD 
believes  that  a  significant  percentage 
equity  interest  in  the  issuer  is 
inconsistent  with  the  intent  of  the 
requirement  to  establish  objectivity  and 
independence  in  the  pricing  and  due 
diligence  functions. 

llierefore.  the  NASO  is  proposing  to 
redesignate  Subsection  (5)  as  Subsection 
(6)  of  Section  2(1)  of  Schedule  E  and 
amend  the  provision  to  prohibit  a 
member  from  acting  as  a  qualified 
independent  underwriter  if  the  member 
beneficially  owns  five  percent  or  more 
of  the  outstanding  voting  securities  of  a 
corporate  issuer  or  beneficially  owns  a 
partnership  interest  in  five  percent  or 
more  of  the  distributable  profits  or 
losses  of  an  issuer  which  is  a 
partnership.  The  provision  will  also 
retain  the  current  requirement  that  a 
qualified  independent  underwriter  may 
not  be  affiliated  with  the  issuer. 

In  arriving  at  the  5%  level,  the  NASD 
has  relied  on  the  standard  set  forth  in 
Section  13(d)  of  the  Securities  Exchange 
Act  of  1934,  which  requires  reports  to  be 
filed  with  the  SEC  when  any  person 
owns  5%  or  more  of  a  public  company.  It 
is  not  believed  that  a  les8-than-5% 
interest  will  affect  the  objectivity  and 
independence  of  the  qualified 
independent  underwriter.  Thus,  the  level 


of  5%  appears  to  be  an  appropriate  one 
in  the  context  of  the  obligations  of  a 
qualified  independent  underwriter. 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  Section 
15A(b)(6)  of  the  Act,  as  the  proposed 
rule  change  will  enhance  the  protection 
of  investors  who  purchase  securities  in  a 
public  offering  by  a  member  of  its  own 
securities  or  those  of  an  affiliate. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  presents  no  burden  on 

competition  not  necessary  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  initial  version  of  the  proposed 
rule  change  was  published  for  comment 
in  Notice  to  Members  87-87  (December 
3a  1988).  The  NASD  received  18 
comments. 

In  general,  11  of  the  commentators 
(61%)  opposed  the  amendments  in  the 
form  published  for  comment  and  seven 
(39%)  supported  them.  The  proposed  rule 
change  incorporate  many  of  the 
commentators'  suggested  modifications 
to  the  initial  published  version. 

Experience  Requirement 

Eleven  of  the  commentators 
addressed  the  proposed  requirement 
that  a  qualified  independent  underwriter 
have  experience  managing  or  co- 
managing  public  offerings  of  a  size  and 
type  similar  to  the  proposed  offering. 
The  two  commentators  were  in  support 
of  the  proposed  requirement.  The  nine 
commentators  opposed  to  the  proposed 
requirement  objected  to  both  the 
management  requirement  and  the  size 
and  type  requirement.  In  general  the 
commentators  viewed  the  management 
requirement  as  unduly  restrictive  and 
urged  that  it  would  preclude  otherwise 
competent  members  from  acting  as 
qualified  independent  underwriters. 

In  response  to  the  comments  received, 
the  NASD  determined  to  include  new 
subprovision  (d)  to  Subsection  2(1](4)  of 
Schedule  E  to  permit  a  member  to 
demonstrate  that  it  has  acquired 
experience  within  the  previous  five 
years  involving  the  pricing  and  due 
diligence  functions  comparable  to  that 
of  a  manager  or  co-manager  of  public 
offerings  of  securities  in  the  amounts 
referenced  in  subprovisions  (a)  through 
(c). 

In  response  to  comments  that  the  size 
and  type  requirement  was  too  vague,  the 
NASD  determined  that  the  proposed 
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rule  change  should  be  more  speciHc  as 
to  the  criteria  that  would  be  utilized  to 
establish  sufficient  experience.  The 
NASD  modified  the  initial  published 
version  so  Subsection  2(1)(4)  to  include 
in  new  subprovisions  (a)  through  (c) 
specific  parameters  on  the  size  and  type 
of  offerings  managed  or  co-managed  by 
members  which  would  permit  to  act 
qualified  independent  underwriters. 

Disciplinary  History  Requirement 

Thirteen  of  the  commentators 
addressed  the  disciplinary  history 
disqualification  provisions,  which  was 
initially  proposed  to  preclude  a  member 
from  acting  as  a  qualified  independent 
underwriter  if  the  member  or  certain  of 
its  senior  associated  persons  or 
controlling  shareholifen  had  been 
convicted  or  enjoined  for  violations  of 
the  securities  laws  or  had  been  the 
subject  of  serious  disciplinary  action 
taken  by  the  Commission,  NASD,  or 
other  self-regulatory  organization  during 
the  five  years  prior  to  the  filing  of  the 
registration  statement.  Of  the  13 
commentators,  six  supported  adoption 
of  the  proposal,  while  seven  opposed  it 

In  response  to  comments  received 
from  the  Securities  Commissions  for  the 
States  of  Pennsylvania,  Wisconsin  and 
New  Mexico,  the  NASD  determined  to 
modify  the  initial  published  version  to 
specifically  reference  in  subprovisions 
(5)  (a),  (b),  (c)  Section  2(1)  violations  of 
the  anti-fraud  provisions  of  state 
securities  laws  in  connection  with  the 
distribution  of  a  registered  or 
unregistered  offering  of  securities. 

In  addition,  several  of  the 
commentators  opposed  to  adoption  of 
the  proposal  indicated  that  the  range  of 
offenses  or  misdeeds  covered  by  the 
proposal  was  too  broad  and,  as  a  result, 
the  proposal  failed  to  address  the  issue 
of  whether  a  member  or  senior 
associated  person  lose  their  ability  to  be 
objective  and  independent  in  the  due 
diligence  and  pricing  functions  required 
of  a  qualified  independent  underwriter. 
Other  commentators  objected  to  the 
broad  nature  of  term  "senior  officer" 
and  indicated  that  the  term  "senior 
officer"  is  not  defined  under  the  Act  or 
the  NASD  By-Laws.  Commentators  also 
pointed  out  that  if  a  sister  subsidiary  or 
parent  of  a  member  were  enjoined  from 
violating  the  proxy  rules  of  the  Act,  the 
member  would  be  disqualified  from 
acting  as  a  qualified  independent 
underwriter  under  the  initial  proposed 
version. 

In  response  to  the  foregoing 
comments,  the  NASD  determined  that 
the  disciplinary  history  disqualification 
provisions  should  only  be  applicable  to 


persons  associated  with  a  member  in  a 
supervisory  capacity  responsible  for 
structuring  public  offerings  or 
performing  due  diligence. 

Commentators  also  suggested  limiting 
the  scope  of  the  provision  related  to  a 
court  order,  judgement,  or  decree  to 
those  situations  that  involve  a  violation 
of  the  antifraud  provisions  of  the 
securities  laws,  any  orders,  judgements, 
or  decrees  of  a  criminal  nature  or 
orders,  judgments  or  decrees  intended  to 
prevent  the  unlawful  sale  of  securities. 
The  NASD  determined  to  modify  the 
initial  proposed  version  to  more 
narrowly  focus  the  proposed 
disciplinary  history  disqualification 
provision  on  violations  of  any  federal, 
state,  or  self-regulatory  organization 
anti-fraud  provision  in  connection  writh 
a  public  or  private  offering  of  seciuities. 

Equity  Ownership  Requirement 

Six  commentators  offered  specific 
comments  on  the  proposal  that  would 
limit  a  qualified  independent 
underwriter's  equity  interest  in  an  issuer 
to  less  than  five  percent.  Three  of  the  six 
commentators  supported  adoption  of  the 
proposal  while  three  of  the 
commentators  opposed  adoption  of  the 
stock  ownership  limitation.  Of  the 
commentators  opposed,  one 
commentator  argued  it  would  be 
extremely  difficult  to  judge  whether 
independence  is  lost  at  five  percent  or 
ten  percent  and,  thus,  felt  it  was  unclear 
how  the  proposed  reduction  would 
facilitate  an  underwriter's  objectivity. 

The  NASD  determined  that  it  should 
rely  on  the  special  requirements  for 
reporting  pursuant  to  section  13(d)  of  the 
Act,  which  requires  reports  to  be  filed 
with  the  Commission  when  any  person 
aggregates  an  ownership  interest  of  five 
percent  or  more  in  a  public  company. 
While  the  NASD  agrees  it  is  difficult  to 
judge  whether  independence  is  lost  at 
five  or  ten  percent,  the  NASD  believes  it 
should  set  a  standard  to  insure  that  a 
qualified  independent  underwriter  has 
sufficient  independence  to  perform  its 
pricing  and  due  diligence  functions  in  all 
cases.  Therefore,  the  NASD  determined 
to  retain  the  proposal,  but  to  modify  the 
initial  published  version  to  clarify  that 
the  limitation  on  stock  ownership  of  the 
issuer  by  the  qualified  independent 
underwriter  is  based  on  the  outstanding 
voting  securities  of  an  issuer  which  is  a 
corporation 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  publication 
of  this  notice  in  the  Federal  Register  or 


within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  NASD  consents,  the 
Conmiission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  forgoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary  Securities  and  Exchange 
Commission  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communication  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  persons,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  9. 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Dated  August  IS.  1988. 
Shirley  E.  Hollis, 
Assistant  Secretary. 
[FR  Doc.  18863  Filed  8-18-88;  8:45  am] 

BILUNG  CODE  S01(M)1-M 


[Release  No.  34-25992;  File  No.  SR-DTC- 
80-151 

Self  Regulatory  Organizations; 
Depository  Trust  Co.;  Notice  of  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  ("the 
Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  1, 1988,  the 
Depository  Trust  Company  ("DTC") 
filed  a  proposed  fee  change  that  revised 
the  fee  for  the  Change  of  Mode  of 
Payment  Service  ("CMOPS").  The 
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Commission  is  publishing  this  notice  to 
solicit  comment  on  the  rule  change. 

CMOPS  enables  DTC  participants  to 
choose  the  frequency  with  which  they 
receive  dividend  payments  on  certain 
investment  company  and  corporate 
preferred  securities.  CMOPS  fees  were 
initially  set  at  the  same  rate  as  the  fee 
charged  for  conversions,  i.e.  two  deliver 
order  charges  plus  $20.00  minimum  for  a 
transaction  of  400  shares  or  less,  $.05  per 
share  for  transactions  over  401  shares, 
up  to  a  maximum  of  $100  per 
transaction.  Based  on  unit  service  costs 
during  the  pilot  operation,  DTC  has 
found  that  the  service  fees  should  be 
reduced  to  reflect  estimated  unit  service 
costs.  This  proposed  rule  change  revises 
CMOPS  fees  to  $11.00  per  CMOPS 
instruction  plus  two  deliver  order  fees, 
effective  July  1. 1988. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A{b)(3)(D)  of 
the  Act  in  that  the  proposed  rule  change 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  participants. 

The  rule  change  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act.  The  Commission  may  summarily 
abrogate  the  rule  changes  at  any  time 
within  60  days  of  its  filing  if  it  appears 
to  the  Commission  that  abrogation  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

You  may  submit  written  comments 
within  21  days  after  notice  is  published 
in  the  Federal  Register.  Please  file  six 
copies  of  your  comment  with  the 
Secretary  of  the  Commission,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
Copies  of  the  submission,  with 
accompanying  exhibits,  and  all  written 
comments,  except  for  material  that  may 
be  withheld  from  the  public  under  5 
U.S.C.  S  552,  are  available  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  File  No.  SR- 
DTC-8ft-15. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  August  12, 1988. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  88-18805  Filed  8-18-88:  8:45  am] 

WLUNG  CODE  M10-01-M 


[Release  No.  34-25990;  File  No.  SR-MCC- 
84M)2] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation;  Order 
Approving  Proposed  Rule  Change 

The  Midwest  Clearing  Corporation 
("MCC")  on  May  5, 1988,  submitted  a 
proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),  the 
proposal  would  terminate  one  of  MCC's 
current  securities  withdrawal 
procedures.  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on  ]uly 
12, 1988,  to  solicit  public  comment.'  No 
comments  were  received.  This  order 
approves  the  proposed  rule  change. 

I.  Description  of  the  Proposal 

The  proposal  would  amend  MCC 
Article  3,  Rule  3  to  discontinue  the 
service  known  as  "demand  street 
requests.'  By  related  conforming 
changes,  the  term  "demand  street 
requests"  would  be  excised  from  all  of 
MCC's  Rules." 

An  MCC  "demand  street  request," 
also  known  as  a  "demand  street 
withdrawal  request,"  is  a  request  by  a 
participant  to  MCC  for  the  withdrawal 
of  street-name  securities  from  MCC's 
offices  for  physical  delivery  or  pick-up.' 
MCC  currently  processes  such  requests 
ahead  of  the  more  routine  "street 
withdrawal  requests"  but  at  a  higher 
charge  to  its  participants. 

II.  MCC's  Rational  for  the  Proposal 

MCC  states  that  recent  improvements 
to  its  electronic  systems  have  expedited 
the  processing  of  routine  withdrawal 
requests.  MCC  notes  that,  consequently, 
the  volume  of  requests  for  demand 
street  requests,  at  their  premium  prices, 
has  diminished  significantly. 

MCC  states  that  it  proposes  to 
terminate  "demand  street  requests" 
because,  in  its  business  judgment,  the 
declining  use  of  that  service  does  not 
justify  the  inefficiences  of  continuing 
two  parallel  services  that  provide 
essentially  the  same  product.  MCC 
believes  that  the  proposal  is  consistent 
with  Section  17A  of  the  Act  in  that  the 
proposal  would  provide  MCC  with 


'  See  Securities  Exchange  Act  Release  No.  25884 
(July  5. 1988),  53  FR  26349. 

•  The  Commission  recently  approved  an  identical 
rule  proposal  by  an  MCC  affiliate,  the  Midwest 
Securities  Trust  Company  ("MSTC").  See  Securities 
Exchange  Act  Release  No.  25900  (July  12. 1988).  S3 
FR  27250  (File  No.  SR-MSTC-88-03).  MCC  and 
MSTC  are  both  wholly-owned  subsidiaries  of  the 
Midwest  Stock  Exchange.  Inc. 

'  According  to  MCC's  current  Article  III.  Rule 
3(a),  a  "demand  street  request"  ordinarily  results  in 
delivery  of  the  security  in  the  morning,  and  a  "street 
request"  ordinarily  results  in  delivery  of  the  security 
in  the  afternoon. 


uniform  security  withdrawal  procedures 
that  would  improve  both  cost 
effectiveness  and  the  safeguarding  of 
securities  in  the  custody  or  control  of 
MCC. 

III.  Discussion  of  the  Proposal 

The  Commission  believes  that  this 
proposal  is  consistent  with  the  Act, 
particularly  Section  17A  of  the  Act. 
MCC  has  reported  that,  due  to  systems 
enhancements  its  participants  have 
shown  significantly  reduced  interest  in 
using  the  more  expensive  withdrawal 
procedure  that  this  proposal  would 
eliminate.  Moreover,  MCC  has 
represented  that  a  uniform  system  for  its 
participants'  withdrawal  of  street  name 
securities  would  be  more  efficient  in 
terms  of:  (1)  Cost  effectiveness,  and  (2) 
custodial  techniques  for  safeguarding 
securities.  Accordingly,  the  Commission 
believes  that  the  proposal  will  facilitate 
more  efficient  and  safe  procedures  for 
the  prompt  and  accurate  clearance  and 
settlement  of  transactions  in  securities. 

IV.  Conclusion 

For  the  reasons  discussed  in  this 
order,  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Act  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)  of  the  Act.  that  the  above- 
mentioned  proposed  rule  change  (SR- 
MCC-88-02)  be.  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  August  12, 1988. 

Jonathan  G.  Katz. 

Secretary. 

[FR  Doc.  88-18806  Filed  8-18-88:  8:45  am] 

BILUNG  CODE  M10-01-M 


[Release  No.  34-25993;  File  No.  SR-NASD- 
88-36) 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  Listing  Criteria  for 
NASDAQ  National  Market  System 
Securities 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  August  5. 1988,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items,  I.  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  NASD.  The  Commission 
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is  publishing  this  notice  to  solicite 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  amendment  would 
modify  the  quantitative  designation 
criteria  for  NASDAQ  National  Market 
System  ("NASDAQ/NMS")  securities 
contained  in  Part  III  of  Schedule  D  to  the 
NASD  By-Laws  and  would  add  to  the 
non-quantitative  criteria  in  that  Part  a 
requirement  for  shareholder  approval  of 
certain  corporate  transactions. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Pmposed  Rule 
Change 

The  proposed  rule  changes  would 
amend  Parts  I  and  III  of  Schedule  D  to 
the  NASD's  By-Laws  relating  to 
qualification  standards  for  NASDAQ/ 
NMS  issuers.  The  proposed  rule  changes 
are  derived  primarily  out  of  discussions 
among  representatives  of  the 
Commission,  the  NASD,  certain  of  the 
registered  securities  exchanges,  and  the 
North  American  Securities 
Administrators  Association  ("NASAA"), 
which  were  directed  toward  developing 
a  set  of  minimum  quantitative  and  non- 
quantitative  listing  criteria  that  would 
provide  a  basis  for  a  uniform  exemption 
from  state  securities  registration 
requirements  for  all  securities  traded  in 
markets  with  such  listing  criteria.  The 
minimum  listing  criteria  and  terms  of  the 
uniform  marketplace  exemption  are  set 
forth  in  a  memorandum  of 
understanding  executed  on  March  16. 
1988  by  the  presidents  of  NASAA  and 
the  NASD.  The  proposed  rule  changes 
reflect  the  terms  of  the  memorandum  of 
understanding. 

The  quantitative  criteria  in  the 
proposed  rule  change  would  amend  the 
existing  NASDAQ/NMS  designation 
criteria  to  make  them  substantially 


equivalent  to  the  criteria  imposed  by  the 
American  Stock  Exchange  prior  to 
February  1987.  The  NASD  believes  that 
such  levels  are  consistent  with 
designating  securities  in  which  there  is  a 
national  level  of  interest  among 
investors  and  which  would  therefore 
most  greatly  benefit  from  exemption 
from  the  state  registration  of  securities 
provisions  while  providing  sufficient 
safeguards  to  investors  to  warrant  such 
an  exemption. 

The  proposed  amendment  to  Section 
5(b)  of  Part  III  would  modify  the 
requirements  imposed  upon  issuers  with 
respect  to  interim  reports  by  removing 
the  requirement  that  such  reports  be 
distributed  to  shareholders  and 
substituting  the  requirement  that  such 
reports  be  made  available  to 
shareholders.  The  NASD  notes  that 
many  issuers  routinely  distribute  interim 
reports  to  shareholders  but  believes  that 
in  some  instances  a  mandatory 
distribution  of  such  reports  may  be 
unduly  burdensome  and  costly  to 
issuers.  The  NASD  also  notes  that 
neither  the  New  York  nor  the  American 
Stock  Exchange  require  mandatory 
distribution  of  interim  reports  to 
shareholders.  The  NASD  therefore 
believes  that  if  issuers  make  such 
reports  available  to  shareholders  upon 
request,  the  purpose  of  keeping 
investors  informed  will  be  served 
without  imdue  burden  upon  the  issuer. 

The  proposed  new  provision  to 
Section  5  of  Part  III  would  impose  upon 
NASDAQ/NMS  issuers  the  requirement 
to  obtain  shareholder  approval  of 
certain  significant  corporate 
transactions.  The  purpose  of  this 
proposal  is  to  provide  to  shareholders  of 
NASDAQ/NMS  issuers  a  greater  level 
of  participation  in  corporate  affairs  by 
enhancing  the  non-quantitative 
requirement  for  NASDAQ/NMS 
designation  which  were  flrst 
implemented  after  Commission  approval 
in  August  of  1987.  The  NASD  believes 
that  implementation  of  the  shareholder 
approval  requirement,  is  another 
important  step  in  the  continuing 
development  of  the  National  Market 
System  segment  of  the  NASDAQ  system 
and  that  such  a  requirement  provides 
further  shareholder  protections 
concomitant  with  the  stature  of  the 
issuers  comprising  that  market.  Some  of 
the  registered  securities  exchanges 
currently  impose  similar  shareholder 
approval  requirements.  In  addition,  the 
NASD  notes  that  the  Commission,  in  its 
recent  release  adopting  Rule  19c-4,  in  its 
discussion  of  the  possible  applicability 
of  that  rule  to  "lock-up"  plans  noted  the 
existence  of  the  shareholder  approval 
requirements  of  the  exchanges  and 


suggested  that  the  NASD  consider 
adopting  a  similar  rule  as  a  part  of  its 
implementation  of  Rule  19c-4.  The 
proposed  rule  change  will  accomplish 
this  purpose. 

The  NASD  believes  that  the  proposed 
rule  changes  are  consistent  with  Section 
15A(b)(6]  of  the  Act  which  requires  that 
the  NASD's  rules  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  protect 
investors  in  the  public  interest.  The 
NASD  believes  that  the  proposed  rules 
protect  investors  and  are  consistent 
with  the  purposes  of  the  Act  in 
permitting  greater  participation  in 
corporate  affairs  by  those  investors.  The 
NASD  also  believes  that  the  proposed 
rule  changes  are  consistent  with  the 
provisions  of  section  llA(a)  (1)  and  (2) 
of  the  Act  in  that  such  changes  will  help 
to  assure  fair  competition  among 
marketplaces  and  in  general  will  serve 
to  enhance  the  development  of  the 
national  market  system  mandated  by 
Congress  in  that  the  standards  will 
assure  that  issuers  traded  in  the 
NASDAQ  National  Market  System  will 
meet  quantitative  criteria  consistent 
v\rith  the  national  interest  in  those 
securities  and  to  the  degree  that  such 
securities  are  exempted  from  state 
securities  registration,  the  proposed  rule 
changes  will  serve  to  remove 
impediments  to  the  development  of  a 
national  market  system  in  securities. 
The  NASD  also  believes  that  the 
proposed  rule  changes  are  consistent 
with  section  19(c)  of  the  Securities  Act 
of  1933  which  seeks  cooperation  among 
the  Commission  and  representatives  of 
the  state  governments  and  maximum 
uniformity  of  federal  and  state 
regulatory  standards  in  that  the 
amendments  should  facilitate  a  national 
standard  for  granting  of  exemptions 
from  state  securities  regulation. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  changes  do  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
changes  were  neither  solicited  nor 
received. 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  For 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  by  order  approved  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  fded  with  the  Commission  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  Hling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  fde 
number  in  the  caption  above  and  should 
be  submitted  by  September  9, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12) 
lonathan  G.  Katz. 
Secretary. 

Dated:  August  12, 1988. 
(FR  Doc.  8&-18807  Filed  8-18-88:  8:45  am] 
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[Release  No.  IC-16525;  812-6322] 

ML  Venture  Partners  I,  LP.,  et  al.; 
Notice  of  Application 

August  12, 1988. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 


Applicants:  ML  Venture  Partners  I, 
LP.  ("MLVP  I")  ML  Venture  Partners  U. 
LP.  ("MLVP  U")  (collectively.  "BDC 
Partnerships"),  Merrill  Lynch  KECALP 
Growth  Investments  Limited  Partnership 
1983,  Merrill  Lynch  KECALP  LP.  1984. 
Merrill  Lynch  KECALP  LP.  1986.  and 
Merrill  Lynch  KECALP  L.P.  1987 
(collectively.  "KECALP  Partnerships"). 

Relevant  1940  Act  Sections:  Order 
requested  under  Sections  6(c)  and  17(d) 
and  Rule  17D-1  thereunder  permitting 
certain  joint  transactions  otherwise 
p-ohibited  by  Sections  57(a)(4)  and 
17(d). 

Summary  of  Application:  Applicants 
seek  an  order,  on  a  prospective  basis, 
under  Sections  6(c)  and  17(d)  of  the  1940 
Act  and  Rule  17d-l  permitting  the 
purchase  of  securities  by  the  BDC 
Partnerships  in  joint  transactions, 
otherwise  prohibited  by  Sections 
57(a)(4)  and  17(d)  of  the  1940  Act.  in 
which  the  BDC  Partnerships  and  the 
KECALP  Partnerships  are  participants. 

Filing  Dates:  The  application  was 
filed  on  March  21. 1986.  and  amended  on 
May  5. 1987,  February  18.  April  29,  and 
August  9, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
AppHcation.  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  reguests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
September  2, 1988.  Reguest  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit,  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

address:  Secretary.  SEC,  450  Fifth 
Street  NW..  Washington.  DC  20549. 
MLVP  I  and  II.  717  Fifth  Avenue.  New 
York.  New  York  10022.  and  KECALP 
Partnerships.  North  Tower.  World 
Financial  Center.  New  York.  New  York 
10281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Pfordte,  Special  Counsel,  (202) 
272-2811.  or  Karen  L  Skidmore,  Branch 
Chief.  (202)  272-3023.  Division  of 
Investment  Management. 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  Copier,  (800)  231-3282 
(in  Maryland  (301)  258-4300). 


Applicants'  Representations 

1.  MLVP  I,  a  limited  partnership 
organized  in  1982  under  the  laws  of 
Delaware,  has  elected  to  be  regulated  as 
a  business  development  company  under 
the  1940  Act.  The  investment  objective 
of  MLVP  I  is  to  seek  long-term  capital 
appreciation  by  making  venture  capital 
investments.  MLVP  I  has  five  general 
partners,  four  of  whom  are  individuals 
("Individual  General  Partners").  In 
accordance  with  section  56(a)  of  the 
1940  Act,  a  majority  of  the  Individual 
General  Partners  are  persons  who  are 
not  "interested  persons"  of  MLVP  I 
within  the  meaning  of  section  2(a)(19)  of 
the  1940  Act  ("Independent  General 
Partners").  See  In  re  ML  Venture 
Partners  I,  LP.  et  al.  (Investment 
Company  Act  Release  No.  12601,  August 
12. 1982).  The  managing  general  partner 
for  MLVP  I.  Merrill  Lynch  Venture 
Capital  Co.  LP.,  is  responsible  for 
identification  and  management  of  MLVP 
I's  venture  capital  investments.  The 
general  partner  of  the  managing  general 
partner  is  Merrill  Lynch  Venture  Capital 
Inc.  ("MLVC").  which  is  also  the 
management  company  for  MLVP  I. 
MLVC  is  an  indirect  subsidiary  of 
Merrill  Lynch  &  Co.,  Inc.  ("ML  &  Co."). 

2.  MLVP  II  is  a  Delaware  limited 
partnership  that  has  elected  to  be 
regulated  as  a  business  development 
company  under  the  1940  Act.  The 
investment  objective  of  MLVP  II  is  to 
seek  long-term  capital  appreciation  by 
making  venture  capital  investments. 
MLVP  II  has  five  general  partners,  four 
of  whom  are  individuals  ("Individual 
General  Partners").  A  majority  of  the 
Individual  General  Partners  are  persons 
who  are  not  "interested  persons"  of 
MLVP  II  within  the  meaning  of  section 
2(a)(19)  of  the  1940  Act.  A  majority  of 
the  Independent  General  Partners  also 
have  no  affiliation  with  MLVP  1.  See  In 
re  ML  Venture  Partners  U,  L.P.,  et  al. 
(Investment  Company  Act  Release  No. 
15652,  March  30. 1987).  The  managing 
general  partner  for  MLVP  II  is  MLVP  II 
Co.,  L.P..  which  is  responsible  for  MLVP 
II's  venture  capital  investments.  MLVP  II 
Co..  L.P..  is  a  limited  partnership 
controlled  by  MLVC.  which  is  also  the 
management  company  for  MLVP  II.  At 
September  30. 1987.  MLVP  II  had  net 
assets  of  approximately  $111.4  million. 

3.  The  KECALP  Partnerships,  each  a 
Delaware  limited  partnership,  are  non- 
diversified,  closed-end  investment 
companies  of  the  management  type 
under  the  1940  Act.  The  investment 
objective  of  each  KECALP  Partnership  is 
to  seek  long-term  capital  appreciation. 
Under  the  terms  of  the  offerings,  as  set 
forth  in  the  registration  statements  of 


the  KECALP  Partnerships.  Units  are 
being  offered  exclusively  to  employees 
of  ML  &  Co.  and  its  subsidiaries  and  to 
nonemployee  directors  of  ML  &  Co.  Each 
KECALP  Partnership  is  an  "employees' 
securities  company"  within  the  meaning 
of  section  2(a)(13)  of  the  1940  Act,  and 
operates  in  accordance  with  the  terms  of 
an  exemptive  order  issued  pursuant  to 
section  6(b)  of  the  1940  Act.  the  general 
exemptive  provision  for  employees' 
security  companies.  (Investment 
Company  Act  Release  No.  12363,  April 
8. 1982)  ("KECALP  Exemptive  Order"). 
The  general  partner  for  the  KECALP 
Partnerships  is  KECALP  Inc. 
("KECALP"),  a  Delaware  corporation 
that  is  a  wholly-owned  subsidiary  of  ML 
&  Co.  KECALP  is  responsible  for 
managing  and  making  investment 
decisions  for  the  KECALP  Partnerships. 
The  KECALP  Exemptive  Order  permits 
KECALP  to  organize  new  limited 
partnerships  for  employees  of  ML  &  Co. 
and  its  subsidiaries  each  year. 

4.  Each  of  the  KECALP  Partnerships 
and  BDC  Partnerships  (collectively, 
"Partnerships")  will  make  venture 
capital  investments.  It  is  expected  that, 
given  the  nature  of  their  investment 
objectives  and  the  close  affiliation  of 
management  of  the  Partnerships,  a 
significant  number  of  investment 
opportunities  will  come  to  the  attention 
of  management  of  the  Partnerships  that 
will  be  appropriate  investments  for  more 
than  one  Partnership.  The  Partnerships 
may  be  considered  under  common 
control  within  the  meaning  of  the  1940 
Act.  Thus,  MLVP I  and  MLVP II  may  not 
make  "joint  investments"  with  any  one 
of  the  other  Partnerships  unless  an  order 
is  issued  by  the  Commission  under 
Sections  17(d)  and  57  of  the  1940  Act. 
("Joint  investment"  in  this  context  refers 
broadly  to  any  "joint  enterprise  or  other 
joint  arrangement  or  profit-sharing  plan" 
under  Rule  17d-l(c)  under  the  1940  Act.) 

Under  the  terms  of  the  KECALP 
Exemptive  Order,  the  KECALP 
Partnerships  are  permitted  to  engage  in 
transactions  in  which  certain  affiliated 
persons  may  also  be  participants; 
specifically,  the  KECALP  Partnerships 
may  invest  in: 

(i)  Any  other  partnerships  or  other 
investment  vehicles  which  are 
sponsored  or  managed  by  ML  &  Co.  or 
its  affiliates  or 

(ii)  Investments  in  which  a 
partnership  described  in  clause  (i)  is  a 
participant  or  plans  to  become  a 
participant  and  which  would  not  be 
prohibited  investments  except  that  ML  & 
Co.  or  any  of  its  subsidiaries,  or  one  or 
more  officers,  directors  or  employees  of 
KECALP  have  a  partnership  interest  in, 
or  compensation  arrangement  with  the 
partnership  described  in  clause  (i). 


Thus,  while  the  KECALP  Partnerships 
may  co-invest  with  the  BDC 
Partnerships  under  the  terms  of  the 
KECALP  Exemptive  Order,  the  BDC 
Partnerships  may  not  co-invest  with  the 
KECALP  Partnerships  or  with  each  other 
without  an  order  of  the  Commission 
permitting  such  a  transaction. 

5.  MLVP  I  and  certain  of  the  KECALP 
Partnerships  have  filed  a  number  of 
applications  for  orders  of  the 
Commission  under  the  1940  Act, 
summarized  in  the  application. 
AppHcants  have  obtained  requested 
orders  of  the  Commission  permitting 
various  joint  transactions.  Applicants 
state,  however,  that  the  application 
process  has  been  expensive  to  MLVP  I 
and  the  other  Applicants.  Accordingly, 
AppUcants  seek  an  order  on  a 
prospective  basis,  pursuant  to  sections 
6(c)  and  17(d)  of  the  1940  Act  and  Rule 
17d-l  thereunder,  permitting  the  BDC 
Partnerships  to  enter  into  joint 
transactions  otherwise  prohibited  by 
sections  17(d)  and  57(a)(4)  of  the  1940 
Act  on  the  terms  and  conditions  set 
forth  below.  Applicants  request  an  order 
only  with  respect  to  the  BDC 
Partnerships  because  the  KECALP 
Partnerships  may  co-invest  under  the 
terms  of  the  KECALP  Exemptive  Order. 

6.  The  requested  exemption  is 
intended  to  permit  prospective  relief, 
generally  consistent  with  the  BDC 
Partnerships'  past  co-investment  history 
with  affiliates.  The  BDC  Partnerships  do 
not  seek  to  make  co-investments  with 
other  Partnerships  a  comprehensive  part 
of  their  investment  programs  nor  will 
the  BDC  Partnerships  made  such 
comprehensive  co-investments  unless 
they  have  obtained  a  separate 
exemptive  order  or  an  amendment  to  the 
order  requested  in  the  application  with 
respect  to  such  comprehensive  program 
of  co-investments  among  the 
Partnerships.  In  this  regard,  each  BDC 
Partnership  will  not  have  more  than  45% 
of  its  assets  invested  jointly  with  all 
affiliates,  except  as  a  higher  percentage 
may  result  from  appreciation  rather  than 
acquisition  of  assets. 

Conditions  For  Co-Investment 

Co-investment  by  the  Partnerships 
under  the  order  requested  by  Applicants 
will  be  subject  to  the  following 
conditions: 

(1)  The  Independent  General  Partners 
of  each  BDC  Partnership  that  has  funds 
available  for  investment  or  is  otherwise 
considering  new  investments  will  be 
provided  with  periodic  information 
listing  nil  venture  capital  investments 
made  by  each  Partnership.  The 
managing  general  partner  of  each  BDC 
Partnership  will  be  responsible  for 
providing  such  information  to  the 


Independent  General  Partners  of  their 
respective  BDC  Partnership.  The  BDC 
Partnership  will  not  have  more  than  45% 
of  its  assets  invested  jointly  with  all 
affiliates,  except  as  a  higher  percentage 
may  result  from  appreciation  rather  than 
acquisition  of  assets. 

(2)(a)  To  the  extent  that  a  BDC 
Partnership  has  funds  available  for 
investment  or  is  otherwise  considering 
new  investments,  the  BDC  Partnership's 
managing  general  partner  will  review 
investment  opportunities.  The  managing 
general  partner  will  make  a  preliminary 
determination  as  to  whether  each 
particular  investment  opportunity  meets 
applicable  investment  criteria  and  is 
consistent  with  the  existing  composition 
of  the  BDC  Partnership's  portfolio  in 
terms  of  diversification  of  investments. 
If  the  managing  general  partner  makes  a 
favorable  determination  with  respect  to 
a  particular  investment,  such  investment 
will  be  deemed  eligible  for  investment 
by  the  BDC  Partnership.  The  managing 
general  partner  will  maintain  at  the  BDC 
Partnership's  office  written  records  of 
the  factors  considered  in  any 
preliminary  determination. 

(b)  Following  the  making  of  the 
determination  referred  to  in  (a), 
information  concerning  the  proposed 
investment  will  be  distributed  to  the 
Independent  General  Partners  of  each 
BDC  Partnership  and  to  KECALP.  except 
that  such  information  need  not  be 
distributed  to  the  Independent  General 
Partners  of  any  BDC  Partnership  that,  at 
that  time,  either  does  not  have  funds 
available  for  investment  or  is  not 
otherwise  considering  new  investments. 
Such  information  will  be  presented  in 
written  form  and  will  include  the  name 
of  each  Partnership  that  proposes  to 
make  the  investment  and  the  amount  of 
each  proposed  investment. 

(c)  Information  regarding  the 
managing  general  partner's  preliminarj' 
determinations  will  be  reviewed  by  the 
Independent  General  Partners  of  the 
BDC  Partnership.  If  a  majority  of  the 
Independent  General  Partners  determine 
that  the  amount  proposed  to  be  invested 
by  the  BDC  Partnership  is  not  sufficient 
to  obtain  an  investment  position  they 
consider  appropriate  in  the 
circumstances,  that  BDC  Partnership 
will  not  participate  in  the  joint 
investment  unless  the  proposed  amount 
to  be  invested  by  each  Partnership  is 
proportionately  reduced.  Such  a 
proportionate  reduction  will  be  based  on 
a  ratio  derived  by  comparing  the  total 
funds  available  for  investment  by  each 
participating  Partnership.  Similarly,  a 
BDC  Partnership  will  not  participate  in  a 
joint  investment  if  a  majority  of  the 
Independent  General  Partners  determine 
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that  the  amount  proposed  to  be  invested 
is  an  amount  in  excess  of  that  which  is 
determined  to  be  appropriate  in  the 
circumstances.  A  BDC  Partnership  will 
only  make  a  joint  investment  with 
another  Partnership  if  a  majority  of  the 
Independent  General  Partners  of  the 
BDC  Partnership  prior  to  making  the 
investment  conclude,  after  consideration 
of  all  information  deemed  relevant,  that: 

(i]  The  terms  of  the  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  to  the  limited 
partners  of  the  BDC  Partnership  and  do 
not  involve  overreaching  of  the  BDC 
Partnership  or  such  partners  on  the  part 
of  any  person  concerned; 

(ii)  The  transaction  is  consistent  with 
the  interests  of  the  limited  partners  at 
the  BDC  Partnership  and  is  consistent 
with  the  BDC  Partnership's  investment 
objectives  and  policies  as  recited  in 
filings  made  by  the  BDC  Partnership 
under  the  Securities  Act  of  1933.  as 
amended,  its  registration  statement  and 
reports  filed  under  the  Securities 
Exchange  Act  of  1934,  as  amended,  and 
its  reports  to  partners; 

(iiij  The  investments  by  one  or  more 
other  Partnerships  would  not 
disadvantage  the  BDC  Partnership  in  the 
making  of  such  investment,  maintaining 
its  investment  position  or  disposii^g  of 
such  investment;  and 

(iv)  The  proposed  investment  by  the 
BDC  Partnership  will  not  beaeHt. 
directly  or  indirectly.  ML  &  Ca  or  any 
entity  affiliated  with  ML  &  Co.  other 
than  the  other  Partnership(s)  making  the 
proposed  joint  investment,  except  to  the 
extent  permitted  piursuant  to  sections 
17(e)  and  57Pc)  of  the  1940  AcL 
The  Independent  General  Partners  vriil 
maintain  at  the  BDC  Partnership's  office 
written  records  of  the  factors  ooondered 
in  any  decision  regarding  the  proposed 
investment. 

(3)  Purchases  of  securities  by  a  BDC 
Partnership  made  jointly  with  another 
Partnership  shall  consist  of  the  same 
class  of  securities,  including  the  same 
registration  rights  (if  any),  and  other 
rights  related  thereto,  and  be  purchased 
at  the  same  price  and  the  approval  of 
such  transactions,  including 
determination  of  the  terms  of  the 
transactions,  by  a  BDC  Partnership's 
Independent  General  Partners  and/or 
KECALP  shall  be  made  in  the  same  time 
period. 

(4)  Neither  the  Independent  General 
Partners  of  a  BDC  Partnership  nor  any 
other  Merrill  Lynch  affiliate,  with  the 
exception  of  KECALP  Partnerships,  shall 
co-invest  with  another  Partnership 
unless  a  separate  exemptive  order  with 
respect  to  such  transaction  has  been 
obtained. 


(5)  If  one  Partnership  elects  to  sell  a 
security  that  is  also  held  by  another 
Partnership(s),  notice  of  the  proposed 
sale  will  be  given  to  the  Parteership{s) 
at  the  earliest  practical  time  and  the 
other  Partnership(s)  will  be  ^ven  the 
opportunity  to  participate  in  such  sale 
on  a  proportionate  basis.  The  managing 
general  partner  of  a  BDC  Partnership, 
upon  receiving  notification,  will 
formulate  a  recommoidation  as  to 
participation  by  such  BDC  Partnership 
in  such  a  sale,  and  provide  the 
recommendation  to  the  Independent 
General  Partners  of  sodi  BDC 
Partnership.  Each  fiOC  Partnership  will 
participate  in  such  sale  if  its 
Independent  General  Partners  determine 
that  such  action  is  in  the  best  intoest  of 
the  BDC  Partnership.  Each  Partnership 
will  bear  its  own  expenses  associated 
with  the  sale  of  a  portfolio  security.  The 
Independent  General  Partners  of  each 
BDC  Partnership  will  record  in  their 
records  the  managing  general  partner's 
recommendation  and  their  decision  as  to 
whether  to  participate  in  such  sale,  as 
well  as  the  basis  for  their  dedsioa  that 
such  action  is  in  the  best  interest  of  the 
BDC  Partnership. 

(6)  If  a  majority  of  a  BDC 
Partnership's  Independent  General 
Partners,  with  respect  to  the  BDC 
Partnerships,  or  KECALP,  with  respect 
to  the  KECALP  Partnerships,  detenoines 
that  a  Partnership  should  make  a 
"follow-on  investment  (i.e.,  an 
additional  investment  in  the  same 
entity)  in  a  partiailar  portfolio  company 
whose  securities  are  held  by  one  or 
more  other  Partnerships  or  to  exercise 
warrants  or  other  rights  to  purchase 
securities  of  such  an  issuer,  notice  of 
such  transaction  will  be  (Hrmded  to 
such  Partnership(s)  at  the  earliest 
practical  time.  The  managing  general 
partner  of  a  BDC  Partnership,  upon 
receiving  notificatioii.  will  formolate  a 
recommendation  as  to  the  proposed 
participation  by  a  BE>C  Partnership  in  a 
follow-on  investment  and  provide  the 
recommendation  to  the  Independent 
General  Partners  of  the  BDC  Partnership 
along  with  notice  of  the  total  amount  of 
the  follow-on  investment.  Each  BDC 
Partneiahip's  Independent  General 
Partners  will  make  their  own 
determination  with  respect  to  follow-on 
investments.  Assuming  that  the  amount 
of  a  follow-on  investment  available  to  a 
Partnership  is  not  based  on  the  amount 
of  such  Partnership's  initial  investment. 
the  relative  amount  of  investment  by 
each  Partnership  participating  in  a 
follow-on  investment  will  be  based  on  a 
ratio  derived  by  comparing  the  total 
funds  available  for  investment  by  each 
such  participating  Partnership  with  the 
total  amoimt  of  the  follow-on 


investment  Each  Partnership  %vill 
participate  in  such  investment  if  the 
Independent  General  Partners,  with 
respect  to  the  BDC  Partnerships,  or 
KECALP.  with  respect  to  the  KECALP 
Partnerships,  determine  that  such  action 
is  in  the  best  interests  of  their 
Partnership.  The  Independent  General 
Partners  of  each  BDC  Partnership  shall 
record  in  their  records  the  managing 
general  partner's  recommendation  and 
their  decision  as  to  whether  to  engage  in 
a  follow-on  transaction  widi  respect  to 
that  portfolio  company,  as  well  as  the 
basis  for  such  decision.* 

(7)  The  Independent  General  Partners 
of  a  BDC  Partnership  will  be  provided 
quarterly  for  review,  all  information 
concerning  co-investments  made  by  the 
BDC  Partnerships,  including  co- 
investments  in  which  one  or  more  BDC 
Partnership  declined  to  participate,  so 
that  they  may  determine  whether  all 
investments  made  during  the  preceding 
quarter,  including  those  investments 
they  declined,  complied  with  the 
conditions  set  forth  above.  In  addition, 
at  least  annually,  as  well  as  during  any 
quarter  in  which  a  co-investment  was 
made,  the  Independent  General  Partners 
will  consider  the  continuing 
appropriateness  of  the  standards 
established  for  investments  by  a  BDC 
Partnership.  The  Independent  General 
Partners  will  consider  whether  use  of 
such  standards  continues  to  be  in  the 
best  interests  of  the  BDC  Partnership 
and  the  limited  partners  and  does  not 
involve  overreaching  of  the  BDC 
Partnership  or  its  limited  partners  on  the 
part  of  any  party  concerned. 

The  Individual  General  Partners  of 
each  BDC  Partnership  will  maintain  the 
records  required  by  section  57(f)(3)  of 
the  1940  Act  and  will  comply  with  the 
provisions  of  section  57th)  of  the  1940 
Act  and  each  of  the  Applicants  will 
otherwise  maintain  all  records  required 
by  the  1940  Act  all  of  which  wiU  be 
available  for  inspection  by  the  limited 
partners  of  eedi  respective  Partnership. 
All  records  referred  to  or  required  under 
these  conditions  will  be  available  for 
inspection  by  the  Conunission. 

(9)  The  Partnerships  will  make  no 
changes  in  conditions  (l)-(8)  until  an 
amendment  of  any  order  issued 
pursuant  to  this  application  is  obtained 
from  the  Conmiission. 


'  This  conditioa  permits  BDC  I^rtDeraki{M  to  co- 
invesl  in  follow-on  investments.  With  respect  to  the 
KECALP  PBrtnersnTps,  tnn  cmoition  ii  not  iiiteiioea 
to  expwad  (he  raiiBf  ^anlad  lo  the  KECALP 
Partnereliipt  ia  dw  KECALP  ExMtptrra  Oder,  birt 
rather  merely  permits  the  BOC  Partnershipe  to  make 
co-investments  with  the  KECALP  Partnerships, 
which  otherwise  wonid  be  prohibited  by  Section 
S7[a)[4)  of  the  1»40  AcL 
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Applicants'  Legal  Conclusions 

1.  The  Applicants  submit  that  the 
conditions  set  forth  above  provide  an 
effective  control  on  potential  conflicts  of 
interest,  and  thus  participation  by  the 
BDC  Partnerships  in  joint  transactions 
with  affiliated  persons  will  be  consistent 
with  the  protection  of  investors  and  the 
provisions,  policies  and  purposes  of  the 
1940  Act.  Applicants  also  submit  that, 
on  the  basis  of  the  information  set  forth 
in  the  application  and  the  terms  of  the 
proposed  order,  such  co-investments  are 
appropriate  and  beneficial  to  the 
respective  Partnerships  and  that  given 
the  practical  difficulties  of  obtaining  a 
separate  exemptive  order  for  each 
transaction,  the  requested  prospective 
exemptive  relief  satisfies  the  standards 
of  Section  6(c). 

2.  Applicants  believe  the  legislative 
history  of  the  Small  Business  Investment 
Incentive  Act  of  1980  and  the  policy 
underlying  such  Act  with  respect  to 
business  development  companies 
support  relief  of  the  types  requested  for 
the  BDC  Partnerships.  In  this  regard,  the 
Applicants  state  that  the  relief  sought  is 
limited  to  the  BDC  Partnerships  and  not 
to  registered  investment  companies 
since  the  KECALP  Partnerships  (the 
only  Partnerships  which  are  registered 
under  the  1940  Act)  have  previously 
received  prospective  relief  (KECALP 
Exemptive  Order)  pursuant  to  section 
6(b)  of  the  1940  Act  granting  exemption 
from,  in  part,  section  17(d).  Applicants 
also  state  that  the  relief  sought  does  not 
extend  to  co-investments  with  ML  &  Co. 
or  its  subsidiaries. 

3.  The  requested  order  will  permit 
MLVP I  and  MLVP II  to  co-invest  with 
other  Partnerships  on  the  terms  set  forth 
in  the  application.  Applicants  submit 
that  these  terms  and  conditions  will 
ensure  that  co-investments  by  MLVP  I 
and  MLVP  II  with  another  Partnership 
are  consistent  with  the  protection  of  the 
BDC  Partnership's  limited  partners  and 
the  purposes  and  policies  of  the  1940 
Act. 

4.  Applicants  also  submit  that,  in 
addition  to  providing  potential 
investment  opportunities  to  the  BDC 
Partnerships,  the  inclusion  of  the 
KECALP  Partnerships  as  potential  co- 
investors  will  not  subject  any  BDC 
Partnership  to  overreaching  by  such 
other  Partnerships  or  otherwise 
disadvantage  the  BDC  Partnerships. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  88-18803  Filed  8-18-88;  8:45  am] 

MIXING  CODE  (010-01-M 


[Rel.  No.  IC-16524;  812-7012] 

Alex.  Brown  Cash  Reserve  Fund,  et  al.; 
Notice  of  Application 

August  12, 1988. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  Alex.  Brown  Cash 
Reserve  Fund  ("Cash  Reserve"),  Flag 
Investors  Corporate  Cash  Trust 
("Corporate  Cash"),  Flag  Investors 
Telephone  Income  Trust  ("Telephone"), 
Flag  Investors  International  Trust 
("International"),  Tax  Free  Investments 
Trust  ("Tax  Free"),  and  all  investment 
companies  which  may  in  the  future  be 
advised,  administered  or  distributed  by 
Alex.  Brown  &  Sons  Incorporated 
("Alex.  Brown")  or  its  affiliates. 

Relevant  1940  Act  Sections: 
Exemption  is  requested  pursuant  to 
Section  6(c)  of  the  1940  Act  from 
provisions  of  Section  32(a)(1)  of  the  1940 
Act. 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  them  and  any 
future  funds  advised,  administered  or 
distributed  by  Alex.  Brown  &  Sons 
Incorporated  or  its  affiliates  to  file  with 
the  Sec  financial  statements  signed  or 
certified  by  an  independent  public 
accoiuitant  selected  at  a  board  of 
trustees  or  directors  meeting  held  not 
more  than  90  days  before  or  after  the 
beginning  of  their  respective  fiscal 
years. 

Filing  Dates:  The  Application  was 
filed  on  March  24, 1988  and  an 
amendment  thereto  was  filed  on  August 
9, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
September  6, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicants,  135  East  Baltimore  Street, 
Baltimore  Maryland  21202,  Attention: 
Edward  J.  Veilleux,  Vice  President. 


FOR  FURTHER  INFORMATION  CONTACT: 

Fran  Pollack-Matz,  Staff  Attorney  at 
(202)  272-3024  or  Karen  Skidmore, 
Branch  Chief  at  (202)  272-3023. 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicants'  Representations 

1.  Each  of  the  Applicants  is  an  open- 
end  management  investment  company 
registered  under  the  1940  Act.  Each  of 
the  Applicants  is  organized  as  a 
corporation  under  the  laws  of  the  Stale 
of  Maryland  or  a  business  trust  under 
the  laws  of  the  Commonwealth  of 
Massachusetts.  Therefore,  each  of  the 
Applicants,  pursuant  to  its  charter, 
declaration  of  trust,  bylaws  and 
applicable  provisions  of  state  law,  is  not 
typically  required  to  hold  annual 
shareholders'  meetings. 

2.  The  principal  underwriter  for  each 
of  the  Applicants  is  Alex.  Brown.  Alex. 
Brown  or  its  affiliates  also  act  as 
advisor  or  administrator  of  certain  of  the 
Applicants. 

3.  Cash  Reserve  and  Tax-Free  have  a 
fiscal  year  end  of  March  31. 
International  has  a  fiscal  year  end  of 
October  31.  Corporate  Cash  and 
Telephone  have  fiscal  years  ending  on 
December  31. 

4.  The  membership  of  each  board  of 
directors/trustees  is  very  similar,  with 
each  board  having  the  same  four 
disinterested  directors/trustees.  In 
addition,  the  audit  committee  of  each  of 
the  Applicants  is  identical.  It  is  the 
usual  practice  of  the  Applicants  to  have 
the  board  of  directors/trustees  consider 
an  issue  that  affects  more  than  one  of 
the  Applicants  at  the  same  meeting. 
Regularly  scheduled  meetings  of  the 
board  of  directors/trustees  of  each 
Applicant  normally  are  held  on  the  same 
day  of  March,  June,  September  and 
December  of  each  year. 

5.  The  selection  of  independent  public 
accountants  for  the  Applicants  is  based 
on  the  recommendation  of  each 
Applicant's  audit  committee.  The  audit 
committee  meets  with  the  accountants 
each  year  in  a  systematic  and  organized 
manner  and  discusses  the  scope  and 
estimated  cost  of  each  Applicant's  audit 
and  the  procedures  to  be  followed  in 
respect  of  such  audits.  The  audit 
committee  also  meets  to  review  the 
results  of  all  of  the  audits,  including 
among  other  things,  accounting 
practices,  qualifications  and 
independence  of  accountants,  actual 
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accoontant's  Eees  and  oooperatioa  by 
the  AppticMte'  maaagemeot  Baaed  oo 
these  reviews,  the  ao^  oontraittee 
makes  its  recamneadatiaa  to  the  boartia 
of  each  of  tiie  Applicant*  with  respect  Ui 
the  selection  of  the  indepedent  public 
accouatant  for  each  such  Applicant 

AppacHNs  lie^ai  c^ncfasioBS 

1.  Expajidiog  the  30-day  pehod  uoder 
section  32(aXl)  of  the  1940  Act  to  90 
days  will  permit  a  regular  and  structural 
consideration  of  the  independent 
accountant  for  complexes  at  a 
meaniiigful  intervaJ  of  tiiae.  Moreover, 
expansion  of  the  period  is  consistent 
with  the  purpose  of  the  1940  Act  and  the 
position  of  the  SEC  that  the  selectioa  of 
the  accountant  should  occur  dose  to  the 
begiiHiiflg  of  a  fund's  fiscal  year. 

2.  By  expanding  the  30-day  period 
within  which  the  Applicants  must  select 
their  independent  accountant  to  90  days, 
the  Applicants  can  institute  a  review 
procedure  ensuring  that  the  selection  of 
the  Applicants'  iadepeodent  accountant 
is  considered  on  an  eoanomical  and 
systematic  basis  that  will  provide  for 
deta^ed  and  systematic  review  by  the 
Applicants'  audit  committee  of  the 
services  furnished  to  the  A|^icaats  by 
their  independent  accountants  and 
result  in  consideration  by  the  directors/ 
trustees  of  all  information  developed  by 
the  audit  committee. 

3.  The  proposed  process  will  man 
effectively  meet  the  current  logistical 
needs  of  the  industry,  which  is 
comprised  of  complexes  having  a 
substantial  nomber  of  funds  rather  than 
funds  operated  on  an  individual  basis  or 
in  small  groups. 

Far  the  Conaiiuiaa.  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

lonai^B  G.  Katz. 

Secretary. 

[FR  Doc.  6»-18804  Filed  9-18-68;  8>t5  am] 

BILUNe  cooc  W1*-01-«l 


SMALL  BUSINESS  ADMINISTRATION 

Region  IX  Athrisory  Council  Meeting 
Pulific  Meeting,  Cafffomin 

The  U.S.  Saiall  Business 
AdministraticHi  Region  iX  Advisory 
Council,  located  in  the  geographical  area 
of  San  Francisoo.  will  faoid  a  pubhc 
meeting;  at  12:00  noon  on  Thursday, 
September  6. 198S.  at  211  Main  Street, 
5th  Floor,  Coniierence  Room  543,  San 
Francisco.  California,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Adaunitiration,  or  others 
present. 


For  further  inlonaatioa  wzttc  or  ca0 
Michael  R.  Howiand,  District  Director,  U.S. 
SbkU  fiasiMtt  Artafciiitratioa.  211  Main 
Street  4th  Floor,  San  FimmaKO.  CdiSaniia 
B4105.  (415)  974-0642. 
Jean  M.  Nowak, 

Director,  Office  t^Antrisorf  Coandh. 
August  12. 1988. 

[FR  Doc.  6»-18781  Filed  8-18-6(t  MR  mi] 
BajjNQcaaEi 


National  Smai  Borin—  Devatopmaat 
Center  AfMeory  Board;  PaMIc 
Meeting;  Kentucky 

The  National  SmaQ  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  in  Lexington, 
Kentucky  on  Monday,  September  12th 
from  8:00  ajn.  to  12:00  noon  and  on 
Tuesday.  September  13.  from  6:00  ajo.  to 
11:00  a.m.  at  the  Radisson  Plaza  Hotel — 
the  room  designation  wiD  be  posted  oa 
the  hotel  directory  in  the  main  lobby. 

The  purpose  of  the  meetings  is  to 
discuss  such  matters  as  may  be 
presented  by  Advisory  Board  Members, 
staff  of  the  U.S.  Small  Business 
Administration,  or  others  present 

For  brtlaer  infonnattoii.  write  or  caU  Hardy 
Patten,  SEA.  Room  317.  VS.  SnaJt  Busiaeaa 
Administration.  1441  L  Street.  NW.. 
Washingtan.  DC  20418.  telephoae  (202]  653- 
6315. 

Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  36-18792  Filed  8-18-88;  8;45  an] 
BiujHe  cooE  toec-a*-* 


DEPARTMENT  OF  THE  TREASURY 

Public  Infomiatlon  Collection 
Requirements  Submitted  to  0MB  tor 
Review 

Date:  August  15, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  die 
submission(s]  may  be  obtained  by 
calling  tfie  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0047 
Forni  Nuxaber  Form  990;  Sdiedule  A 
[Form  990) 


Type  of  Review:  Revision 

Title:  Return  of  Oiganiaatinn  Exeapt 
from  Incooie  Tax  Uader  section  SOlfc) 
(except  black  lung  benefit  trust  or 
ptrrate  foundation)  of  the  Internal 
Revenue  Code  or  section  4047(aHl) 
tiwt 

Description:  Form  990  is  needed  to 
detenrane  that  Internal  Revenue  Code 
section  501{a)  tax-exempt 
organizationfl  folfiH  tfie  operating 
conditions  of  tiieir  tax  exemption. 
Schedule  A  {Fonn  990]  is  used  to  elicit 
special  information  from  section 
S01(c)(3]  organizations.  IRS  uses  the 
information  from  these  forms  to 
determine  if  the  filers  are  operating 
within  the  rules  of  their  exemption. 

Respondents:  Non-profit  institutions 

Estimated  Number  of  Respondents: 
554,753 

Estimated  Burden  Hours  Per  Response: 
17  hours  and  28  minutes 

Frequeacy  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
B.712J43  hours 

CJeanmoe  Officer  Gairick  Shear,  (202) 
535-4297,  internal  Revenue  Service, 
Room  5571, 1111  Constitation  Avenue 
NW..  Washington.  DC  20224 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-8880,  Office  of  Management 
and  Budget.  Room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Lois  K.  HsIIaiid. 

Departmuitol  Reports  Managemant  Officer. 
[FR  Doc.  68-16846  Filed  8-18-86: 8:45  am] 
BtlXma  CODE  tt10-2S-« 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  Augmt  15, 1968. 

Hie  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96^11.  Copies  of  the 
submis8ion(8)  aiay  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Wasington. 
DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New 
Form  Number:  8743 
Type  of  Review:  New  Collection 
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Title:  Information  on  Fuel  Inventories 
and  Sales 

Description:  Form  8743  is  used  to 
provide  information  on  fuel 
inventories  and  sales.  This  form 
enables  IRS  to  monitor  the  excise  tax 
liability  for  all  taxable  hiels.  (Internal 
Revenue  Code  sections  4081,  4091  and 
4041).  The  form  will  be  filed  by 
refiners,  wholesalers,  and  retailers  of 
fuel. 

Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit.  Small 
businesses  or  organizations 

Estimated  Number  of  Respondents: 
16.000 

Estimated  Burden  Hours  Per  Response: 
41  minutes 

Frequency  of  Response:  Quarterly 

Estimated  Total  Reporting  Burden: 
AZ,777  hours 

OMB  Number:  1545-0020 

Form  Number:  709 

Ti^e  of  Review:  Revision 

Title:  United  States  Gift  (and 
Generation-Skipping  Transfer)  Tax 
Return 

Description:  Form  709  is  used  by 
individuals  to  report  transfers  subject 
to  the  gift  and  generation-skipping 
transfer  taxes  and  to  compute  these 
taxes.  IRS  uses  the  information  to 
enforce  these  taxes  and  to  compute 
the  estate  tax 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
70,500 

Estimated  Burden  Hours  Per  Response: 
4  hours  and  46  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  356,683  hours 

OMB  Number  1545-0051 

Form  Number:  990-C 

Type  of  Review:  Revision 

Title:  Farmers'  Cooperative  Association 
Income  Tax  Return 

Description:  Form  990-C  is  used  by 
farmers'  cooperatives  to  report  the  tax 
imposed  by  section  1381.  IRS  Uses  the 
information  to  determine  whether  the 
tax  is  being  properly  reported. 

Responents:  Farms,  Businesses  or  other 
for-profit 

Estimated  Number  of  Respondents: 
6,000 

Estimated  Burden  Hours  Per  Response: 
11  hours  and  53  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  71,974  hours 

OMB  Number:  1545-0118 

Form  Number:  1099-PATR 

Type  of  Review:  Extension 

Title:  Statement  for  Recipients  (Patrons] 
of  Taxable  Distributions  Received 
from  Cooperatives 

Description:  Form  1099-PATR  is  used  to 
report  patronage  dividens  paid  by 


cooperatives  (Internal  Revenue  Code 
Section  6044).  The  information  is  used 
by  IRS  to  verify  reporting  compliance 
on  the  part  of  the  recipient 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
4,460 

Estimated  Burden  Hours  Per  Response: 
6  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  165,587  hours 

OMB  Number  1545-0128 

Form  Number  1120-L 

Type  of  Review:  Revision 

Title:  U.S.  Life  Insurance  Company 
Income  Tax  Return 

Description:  Life  insurance  companies 
are  required  to  file  an  annual  return  of 
income  and  compute  and  pay  the  tax 
due.  The  data  is  used  to  insure  that 
companies  have  correctly  reported 
taxable  income  and  paid  the  correct 
tax. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
2,440 

Estimated  Burden  Hours  Per  Response: 
10  hours  and  20  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  36,791  hours 

Clearance  Officer  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  88-18847  Filed  8-18-88:  8:45  am] 

BILUNG  COOE  4810-25-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  August  15, 1988. 

The  Department  of  Treasury  had 
made  revisions  and  resubmitted  the 
following  public  informaton  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  tHe  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 
Copies  of  the  8ubmission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 


15th  and  Pennsylvania  Avenue  NW.,  DC 
20220. 

Internal  Revenue  Service 

OMB  Number  1545-0085 

Form  Number:  1040A 

Type  of  Review:  Revision 

Title:  U.S.  Individual  Income  Tax  Return 

Description:  This  form  is  used  by 
individuals  to  report  their  income 
subject  to  income  tax  and  to  compute 
their  correct  tax  liability.  The  data  is 
used  to  verify  that  the  income 
reported  on  the  form  are  correct  and 
are  also  for  statistics  use. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
21,447,413 

Estimated  Burden  Hours  per  Response: 
1  hour  and  9  minutes 

Frequency  of  Response:  Annually 

Estimated  Average  Reporting  Burden: 
21,752,052  hours 

Clearance  Officer  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

(PR  Doc.  88-18848  Filed  8-18-88:  8:45  am] 

BILLING  COOE  4ttO-25-M 


Internal  Revenue  Service  (IRS) 

Commissioner's  Advisory  Group;  Open 
Meeting 

There  will  be  a  meeting  of  the 
Commissioner's  Advisory  Group  on 
September  14  &  15, 1988.  The  meeting 
will  be  held  in  Room  3313  of  the  Internal 
Revenue  Service  Building.  The  building 
is  located  at  1111  Constitution  Avenue, 
NW.,  Washington.  DC.  The  meeting  will 
begin  at  8:00  a.m.  on  Wednesday, 
September  14  and  8:00  a.m.  on  Thursday, 
September  15. 1988.  The  agenda  will 
include  the  following  topics; 

Wednesday,  September  14, 1988 

Penalties 

State  Tax  Resources/Initiatives 
Information  Reporting 
Relationships  with  Practitioners 

Thursday,  September  15, 1988 

Compliance  Strategies  of  the  1990's 

Correspondence 

General  Discussion 

Note. — Last  minute  changes  to  the  day  or 
order  of  topic  discussion  are  possible  and 
could  prevent  effective  advance  notice. 
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The  meeting,  which  will  be  open  to 
the  public,  will  be  in  a  room  that 
accommodates  approximately  50  people, 
including  members  of  the 
Commissioner's  Advisory  Group  and 
IRS  officials.  Due  to  the  limited 
conference  space.  notiHcation  of  intent 
to  attend  the  meeting  must  be  made  with 
Robert  F.  Hilgen.  Assistant  to  the  Senior 
Deputy  Commissioner,  no  later  than 
September  8. 1988. 

If  you  would  like  to  have  the 
committee  consider  a  written  statement, 
please  call  or  write  Robert  F.  Hilgen. 
Assistant  to  the  Senior  Deputy 
Commissioner,  1111  Constitution 
Avenue.  NW.,  Room  3014,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Hilgen,  Assistant  to  the  Senior 

Deputy  Commissioner,  [202]  566-4143 

[Not  toll-free]. 

Lawrence  B.  Gibbs, 

Commissioner. 

[FR  Doc.  88-18856  Filed  8-18-88;  8:45  am] 

BtUJNQCOOC  4nO-01-M 


VETERAKS  AOMINiSTRATICN 

Scientific  Advisory  Committee  to  the 
National  Vietnam  Veterans 
Readjustment  Study;  Meeting 

In  accordance  with  Pub.  L.  92-463,  the 
Veterans  Administration  gives  notice 
that  a  meeting  of  the  Scientific  Advisory 
Committee  to  the  National  Vietnam 
Veterans  Readjustment  Study  will  be 
held  in  the  Days  Inn,  Research  Triangle 
Park,  NC,  on  September  6, 1988. 
beginning  at  9  a.m.  The  purpose  of  this 
meeting  is  to  review  the  progress,  to 
date,  of  the  National  Vietnam  Veterans 
Readjustment  Study,  mandated  by  Pub. 
L.  98-160.  and  provide  recommendations 
as  the  Committee  deems  appropriate. 

The  meeting  will  be  open  to  the  public 
(to  the  seating  capacity  of  the  room]  at 
the  start  of  the  meeting  on  September 
6th  for  approximately  one  hour  to  cover 
administrative  matters  and  to  discuss 
the  general  status  of  the  study.  During 
the  closed  session,  the  Committee  will 
be  reviewing  preliminary  research 
findings  and  survey  research 
procedures.  Disclosure  of  these  findings 
and  specific  survey  techniques  could 


serve  as  a  source  of  sample 
contamination  that  could  invalidate  the 
total  research  effort.  In  addition,  the 
qualifications  and  performance  of 
involved  staff  will  be  open  to  review. 
Disclosure  of  such  information  would  be 
a  clearly  unwarranted  invasion  of 
personal  privacy.  Thus,  the  closing  is  in 
accordance  with  section  552b, 
subsections  (c](6)  and  (c)(9)(B),  5  U.S.C. 
and  the  determination  of  the 
Administrator  of  Veterans  Affairs  under 
section  10(d)  of  Pub.  L.  92-463  as 
amended  by  section  5{c]  of  Pub.  L.  94- 
409. 

Due  to  the  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  the 
open  session  should  contact  Dr.  Thomas 
L.  Murtaugh,  Project  Officer,  National 
Vietnam  Veterans  Readjustment  Study, 
1521  A  South  Edgewood  St.,  Baltimore, 
MD  21227  (Phone— 301/646-5604)  at 
least  5  days  before  the  meeting. 

Dated:  August  12. 1988. 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
(FR  Doc.  88-18793  Filed  8-18-88:  8:45  am) 
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Sunshine  Act  Meetings 


Federal   Register 

Vol.  53,  No.  161 

Friday,  August  19,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5   U.S.C.   552b(e){3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

'         Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  8:26  a.m.  on  Tuesday.  August  16, 1988, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  consider:  (1)  A  recommendation 
concerning  an  administrative 
enforcement  proceeding;  and  (2)  matters 
relating  to  the  possible  closing  of  certain 
insured  banks. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Chairman  L.  William  Seidman, 
concurred  in  by  Ms.  Judith  A.  Walter, 
acting  in  the  place  and  stead  of  Director 
Robert  L  Clarke  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b(c)(6),  (c)(8),  (c)(9)(A)(ii),  and 
(c)(9)(B)). 

I  Dated:  August  16, 1988. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  88-18903  Filed  8-17-88;  10:13  am) 

BILUNG  CODE  S714-«1-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
August  24, 1988. 

PLACE:  Marriner  S.  Eccies  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington.  DC  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments. 


promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  August  16, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-18897  Filed  ft-17-88;  10:13  am] 

BILUNG  CODE  6210-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  date:  3:05  p.m..  Tuesday, 
August  16. 1988. 

The  business  of  the  Board  required 
that  this  meeting  be  held  with  less  than 
one  week's  advance  notice  to  the  public, 
and  no  earlier  announcement  of  the 
meeting  was  practicable. 
place:  20th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1-.  Report  of  the  operations  review  of  the 
Office  of  the  Secretary. 

2.  Personnel  actions  [appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board.  (202)  452-3204. 

Date:  August  16, 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-18898  Filed  8-17-88;  10:13  am] 

BILUNG  COOE  6210-01-11 

LEGAL  SERVICES  CORPORATION 

Board  of  Directors;  Meeting 
TIME  AND  date:  The  open  meeting  of  the 
Board  of  Directors  will  commence  on 
Friday.  August  26, 1988,  at  11:30  a.m.,  or 
immediately  following  the  previous 
meeting,  and  continue  until  all  official 
business  is  completed.  An  Executive 
Session  will  be  held  during  the  luncheon 
break,  from  12:00  p.m.  until  1:30  p.m. 
place:  The  Sheraton  Grand  Hotel. 
Ballroom  Eastroom  East,  525  New  Jersey 
Ave.,  NW.,  Washington.  DC  20001. 


STATUS  OF  MEETING:  Open  (A  portion  of 
the  meeting  is  to  be  closed  to  discuss 
personnel,  personal,  litigation  and 
investigatory  matters  under  The 
Government  in  the  Sunshine  Act  (5 
U.S.G  552b  (c)(2).  (6).  (7).  (9){B).  and 
(10)]  and  45  CFR  1622.5  (a),  (e),  (f),  (g) 
and  (h)]. 

MATTERS  TO  BE  CONSIDERED: 

Executive  Session  (Closed) 

1.  Personnel  and  Personal  Matters 

2.  Litigation  and  Investigatory  Matters 

Board  of  Directors  Meeting  [Open) 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes 
—July  1, 1988 
—March  25, 1988 

3.  Discussion  of  LSC  Monitoring  Procedures 

4.  Discussion  of  Clients'  Ideas  for  Effective 

Representation  and  Training 

5.  Discussion  of  LSC  Grantee  Funding 

Applications 

Discussion  and  Public  Comment  follow 
each  item. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Maureen  R.  Bozell, 
Executive  Office,  (202)  863-1839. 

Dated  Issued:  August  17, 1988. 
Maureen  R.  Bozell, 

Secretary. 

[FR  Doc.  88-19013  Filed  8-17-88;  3:59  am] 

BILUNG  CODE  70SO-01-M 

LEGAL  SERVICES  CORPORATION 

Voucher  Subcommittee  of  the 
Committee  for  the  Provision  for  the 
Delivery  of  Legal  Services 

TIME  AND  DATE:  The  meeting  will 
commence  on  Friday,  August  26, 1988,  at 
8:00  a.m.  and  continue  until  9:30  a.m. 

PLACE:  The  Sheraton  Grand  Hotel, 
Ballroom  East,  525  New  Jersey  Ave., 
NW.,  Washington,  DC  20001. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes 
—April  9, 1988 

3.  Discussion  on  the  Status  of  the  San 

Antonio  Voucher  Project  Draft  Report 

Discussion  and  Public  Comment  follow 
each  item. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Maureen  R.  Bozell, 

Executive  Office,  (202)  863-1839. 
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Date  issued:  August  17. 1988. 
Maureen  R.  Bozell, 
Secretary. 
(FR  Doc.  88-19014  Filed  8-17-88;  3:59  pm] 

BUJJNQCOOE  70S0-01-M 

LEGAL  SERVICES  CORPORATION 

Audit  and  Appropriations  Committee 

Meeting 

TIME  A»»  date:  The  meeting  will 

commence  on  Friday.  August  26, 1988,  at 

9:30  a.m.  or  immediately  following  the 


previous  meeting,  and  continue  until 
11:00  a.m. 

place:  The  Sheraton  Grand  Hotel, 
Ballroom  East,  525  New  Jersey  Ave., 
NW..  Washington,  DC  20001. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes 
—March  25, 1988 

3.  Review  of  FY  1988  Monthly  Expenditures 

through  June  30, 1988 


4.  Preliminary  Discussion  of  FY  1990  Budget 

Discussion  and  Public  Comment  follow 
each  item. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Maureen  R.  Bozell, 

Executive  Office,  (202)  863-1839. 

Date  issued:  August  17, 1988. 
Maureen  R.  Bozell, 
Secretary. 
(FR  Doc.  88-19015  Filed  8-17-(.8;  3  59  pmj 

BILUNG  CODE  7050-01-M 
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Corrections 


This   section   of  the  FEDERAL   REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 

[AD-FRL-3409-9] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Benzene 
Emissions  From  Maleic  Anhydride 
Plants,  Ethylbenzene/Styrene  Plants, 
Benzene  Storage  Vessels,  Benzene 
Equipment  Leaks,  and  Coke  By- 
product Recovery  Plants 

Correction 

In  proposed  rule  document  88-16751 
beginning  on  page  28496  in  the  issue  of 
Thursday,  July  28, 1988,  make  the 
following  corrections: 

1.  On  page  28559,  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
fourth  line  from  the  bottom, 
"0.004"should  read  "0.0004". 

2.  On  page  28568,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
fifth  line,  after  "tank,"  and  preceding 
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"light-oil",  insert  "tar  storage  tank, 
flushing-liquor  circulation  tank,". 

3.  On  the  same  page,  in  the  same 
column,  in  the  third  complete  paragraph, 
in  the  13th  line,  after  "concentration" 
and  preceding  "would"  insert  "of  more 
than  500  ppm  by  volume  above  a 
background  concentration". 

PART  61— [CORRECTED] 

§61.115    (Corrected] 

4.  On  page  28574,  in  the  second 
column,  in  §  61.115(a)(1).  in  the  third 
line,  "§  61.113"  should  read  "§  61.13". 

5.  On  the  same  page,  in  the  table  of 
contents  for  Subpart  L,  in  the  entry  for 
"61.138",  in  the  second  line, 
"amendments"  should  read 
"requirements". 

§61.133    [Corrected] 

6.  On  page  28576,  in  the  second 
column,  in  §  61.133(a)(2),  in  the  2nd  and 
3rd  lines,  "maintain  a  vent  on  the" 
should  read  "maintain  an  access  hatch 
on  each". 

§61.134    (Corrected] 

7.  On  the  same  page,  in  §  61.134(b),  in 
the  third  line,  "mixer-organic  liquid" 
should  read  "mixer-settler  is  used  to 
separate  naphthalene  by  means  of  tar  or 
another  organic  liquid". 

§61.135    (Corrected] 

8.  On  page  28577,  in  the  first  column, 
in  §  61.135(e)(b),  in  the  fourth  line, 
"paragraph  (e)(r)(ii)"  should  read 
"paragraph  (e)(4)(ii)". 


§61.139    [Corrected] 

9.  On  page  28581,  in  the  second 
column,  in  §  61.139{j),  in  the  fourth  line 
from  the  bottom,  "§  651.10"  should  read 
"§  61.10". 

§61.276    [Corrected] 

10.  On  page  28590,  in  the  first  column, 
in  §  61.276(b).  in  the  fourth  line  ft-om  the 
bottom,  "39  cubic"  should  read  "38 
cubic". 

BILLING  CODE  1505-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  433 

[BQC-59-P] 

Medicaid  Program;  Medicaid 
Management  Information  System: 
Revised  Definition  of  "Mechanized 
Claims  Processing  and  information 
Retrieval  System" 

Correction 

In  proposed  rule  document  88-18149 
beginning  on  page  30317  in  the  issue  of 
Thursday,  August  11, 1988,  make  the 
following  correction: 

§433.122    [Corrected] 

On  page  30322,  in  the  third  column,  in 
§  433.122(b),  in  the  seventh  line,  after 
"quarter"  insert  "before  the  fourth 
quarter". 
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Protection  Agency 
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Testing  Consent  Orders  on  Aniline  and 

Seven  Substituted  Anilines;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 

[OPTS-42054B;  FRL-3431-9] 

Testing  Consent  Orders  on  Aniline  and 
Seven  Substituted  Anilines 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  announces 
that  EPA  has  signed  enforceable  testing 
consent  orders  both  with  manufacturers 
(including  importers)  who  have  agreed 
to  perform  certain  health  and 
environmental  effects  tests  on  aniline 
and  with  manufacturers  who  have 
agreed  to  perform  certain  health  and/or 
environmental  effects  tests  on  seven 
substituted  anilines  that  they 
manufacture.  These  chemical 
substances  were  designated  by  the 
Interagency  Testing  Committee  (ITC)  for 
priority  testing.  Elsewhere  in  this  issue 
of  the  Federal  Register,  the  Agency 
announces  its  decision  to  terminate 
rulemaking  for  certain  other  category 
members  for  health  and  environmental 
effects  and  chemical  fate. 

EFFECTIVE  DATE:  Effective  on  August  19, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Room  EB-44.  401  M 
Street.  SW.,  Washington.  DC,  (202)  554- 
1404.  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  This  rule 
adds  aniline  (CAS  No.  62-53-3),  2- 
chloroaniline  (CAS  No.  95-51-2),  4- 
chloroaniline  (CAS  No.  106-47-8),  3,4- 
dichloroaniline  (CAS  No.  95-76-1),  2- 
nitroaniline  (CAS  No.  88-74-4).  4- 
nitroaniline  (CAS  No.  100-01-06),  2,4- 
dinitroaniline  (CAS  No.  97-02-9),  and 
2.6-dichloro-4-nitroaniline  (CAS  No.  99- 
30-9)  to  the  list  of  chemical  substances 
and  mixtures  ("chemicals")  subject  to 
testing  consent  orders  in  40  CFR 
799.5000. 

I.  rrC  Recommendation 

In  its  Fourth  Report  to  EPA.  published 
in  the  Federal  Register  of  June  1. 1979  (44 
FR  31886),  the  ITC  recommended  that  all 


chemicals  in  the  category  defined  as 
"aniline  and  anilines  substituted  in  one 
or  more  positions  with  a  chloro,  bromo, 
or  nitro  group,  or  any  combination  of 
one  or  more  of  these  substituent  groups" 
be  considered  for  health  effects, 
chemical  fate  and  environmental  effects 
testing.  The  ITC  recommended  testing 
for  chronic  health  effects  with  emphasis 
on  blood  and  nervous  system  disorders, 
teratogenicity,  carcincogenicity, 
mutagenic  effects,  and  epidemiology 
studies.  The  ITC  also  recommended 
chemical  fate  and  environmental  effects 
testing. 

In  response  to  the  ITC.  EPA  published 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  for  the  anilines 
category  (49  FR  108,  January  3, 1984).  In 
the  ANPR.  EPA  identified  20  individual 
chemicals  in  production  in  1982, 
reviewed  the  available  health  and 
environmental  effects  information  on 
the  chemicals,  indicated  tentative  data 
gaps  in  available  health  and 
environmental  effects  information,  and 
requested  public  comments  on  a  scheme 
to  test  representative  category  members 
rather  than  all  category  members.  The 
ANPR  named  six  subcategories  (aniline, 
monochloroanilines,  polychloroanilines, 
mononitroanilines,  polynitroanilines, 
and  halo-nitroanilines)  and  seven 
representative  subcategory  members 
(anihne;  4-chloroaniline;  3,4- 
dichloroaniline;  4-nitroaniline;  2,4- 
dinitroaniline;  2-chloro-4-nitroaniline; 
and  2-bromo-4,6-dinitroaniline)  for 
possible  health  and  environmental 
effects  testing  consideration  under 
section  4(a)(1)(A)  of  TSCA.  In  response 
to  the  ANPR,  EPA  received  comments 
and  new  information  from  the  Aniline 
Association  and  the  Substituted 
Anilines  Task  Force  (SATF),  an  industry 
group  organized  as  a  special  project  of 
the  Synthetic  Organic  Chemical 
Manufacturers  Association,  whose 
members  manufacture  or  import  one  or 
more  of  the  substituted  anilines  (Refs.  1 
and  2).  Comments  were  also  received 
from  Sodyeco  Inc.,  Eastman  Kodak,  and 
Upjohn  Company  (Refs.  3  through  5). 
The  Aniline  Association  and  SATF 
provided  results  of  surveys  of 
processors  to  determine  the  potential  for 
human  exposure  and  environmental 
release.  The  exposure  and  release  data 


supplied  by  the  SATF  and  some  of  the 
data  supplied  by  the  Aniline 
Association  were  submitted  as 
Confidential  Business  Information  (CBI) 
(Refs.  6  and  7). 

II.  Testing  Consent  Order  Negotiations 

In  the  Federal  Register  of  August  11. 

1986  (51  FR  28758)  and  in  accordance 
with  the  procedures  established  in  40 
CFR  790.28,  EPA  requested  that  persons 
interested  in  participating  in  or 
monitoring  testing  negotiations  on 
aniline  and  seven  substituted  anilines 
contact  the  Agency.  EPA  held  public 
meetings  on  August  12, 1986;  October  14, 
1986;  January  15. 1987;  and  February  19, 

1987  to  discuss  testing  appropriate  for 
these  eight  chemicals.  On  or  before  July 
7. 1988,  five  manufacturers  of  aniline 
and  four  manufacturers  of  substituted 
anilines  signed  eight  separate  Testing 
Consent  Orders  with  EPA.  Under  one 
Order,  the  five  manufacturers  of  aniline 
agreed  to  conduct  or  provide  for  the 
conduct  of  the  following  tests:  In  vivo 
mouse  micronucleus  assay,  grammarid 
acute  effects  test,  and  daphnid  chronic 
effects  test.  Under  seven  separate 
Orders,  the  manufacturers  of  the  seven 
substituted  anilines  agreed  to  conduct  or 
provide  for  the  conduct  of  the  following 
tests  for  each  of  the  substituted  anilines 
they  manufacture;  In  vivo  cytogenetics 
[in  vivo  mouse  micronucleus  assay)  for 
2-chloroaniline.  4-chloroaniline,  3.4- 
dichloroaniline.  2-nitroaniline,  4- 
nitroaniline.  2,4-dinitroaniline; 
gammarid  acute  effects,  daphnid  chronic 
effects,  and  rainbow  trout  acute  effects 
(with  trigger  to  rainbow  trout  early-life 
stage)  for  2-chloroaniline;  and  algae 
acute  effects,  daphnid  acute  effects 
(with  trigger  to  grammarid  acute  and 
daphnid  chronic  effects),  and  rainbow 
trout  early  life-stage  test  for  2.6- 
dichloro-4-nitroaniline.  The  test 
standards  to  be  followed  and  the  testing 
schedule  for  each  test  are  specified  in 
each  Order.  Procedures  for  submitting 
study  plans,  modifying  the  Order, 
monitoring  the  testing,  and  other 
provisions  were  also  included  in  each 
Order. 

The  following  fable  presents  the 
disposition  by  EPA  of  the  20  anilines 
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category  membera  reported  to  be  in 
production  in  1982. 

Aniunes  Category  Members 
OiSPOsrrtON 


CAS  No. 

Cttemical  name 

Disposi- 
tion 

62-53-3 

95-51-2 
108-42-9 
106-47-8 
608-27-5 
554-00-7 

95-82-9 

An«ne_ 

2-Chlofoaniline _.... 

3-Chloroaniline „.... 

4-Chtoro«n«ne „.._ 

2,3-DicNar(Mniine   .     .    ._.. 
2,4-DichloroanUine 

95-76-1 
634-93-5 

3,4-Dich(ofoanilin« _ 

2,4,6-Trfchloroanil(ne 

1817-73-8 

88-74-4 

99-09-2 

100-01-6 

2-8rom(>4.6.<tnilroaniline 

2-Nitroaniiine 

3-Nitro«niline 

4-Nitroaniline 

(  ) 

97-02-9 

2,4-Oinitroan*ine 

121-87-9 

2-Chiofo-4-nilroanlina 

6282-25-6 

89-63-4 

635-22-3 

2-Chk»o-5-nitro«niline 

40)kxo-2-nilroaniline 

4-Chkyo-3-nitroaniline 

99-30-9 
827-94-1 

2.6-Dichlofo-4-nitroaniline 

2.6-Dibfomo-4-nitroan«ne .._.. 

■  Consent  Oder:  health  and  aquatic  eflects  test- 
ing. 

2  Decision  to  tefminate  rulemaking  found  else- 
where in  this  issue  of  Fadaral  Raglstaf . 

'  Conserrt  Oder:  health  effects  testing. 

*  Consent  Oder  aquatic  effects  testing. 


III.  Technical  Siunmary 

A.  Manufacture,  Use  And  Release 

Aniline  is  produced  by  five 
manufacturers  [DuPont.  First  Mississippi 
Corp..  Rubicon,  Mobay  Chemical  Corp., 
and  U.S.S.  Chemical  Corp.)  at  five 
locations  in  the  United  States. 
Production  was  about  790  million 
pounds  in  1984  (Ref.  1).  The  production 
volumes  for  substituted  anilines  range 
from  less  than  1000  pounds  to  10  miUion 
pounds.  The  manufacturers  of  the 
substituted  anilines  have  provided  EPA 
with  exact  production  volumes  for  1982 
as  CBI  (Ref.  8).  The  TSCA  section  8(b) 
confidential  chemical  inventory  update 
reports  that  there  has  not  been  a 
significant  increase  in  production  of 
these  chemicals  from  levels  reported  in 
1982. 

The  manufacturers  and  processors  of 
aniline  and  substituted  anilines  report 
that  the  chemicals  are  used 
consumptively  as  chemical 
intermediates  (Refs.  7  and  9).  Aniline  is 
used  to  produce  isocyanates,  rubber 
processing  chemicals,  dyes,  and 
hydroquinone,  for  drug  manufacture, 
and  for  other  uses  including  production 
of  herbicides,  synthetic  fibers,  and 
photographic  chemicals.  The  primary 
use  for  most  of  the  substituted  anilines 
is  as  intermediates  in  dye  and  pigment 
production.  3,4-Dichloroaniline  and  2- 
chloroaniline  are  used  primarily  as 
pesticide  intermediates.  4-Nitro-aniline 


and  2-nitroaniline  are  used  solely  as 
intermediates  for  phenylenediamines. 
Manufacturers  of  aniline  report  that 
approximately  2.5  million  pounds  were 
disposed  of  by  deep  well  injection,  2.5 
million  pounds  were  incinerated,  130,000 
pounds  went  to  regulated  landfills, 
49,500  pounds  were  released  to  air,  and 
14,700  pounds  were  released  to  water. 
The  manufacturers  of  aniline  have 
provided  to  EPA  site-specific  aquatic 
release  volumes  for  1984  as  CBI  (Ref. 
10).  Total  estimated  aquatic  release  of 
aniline  by  processors  was  85.155  pounds 
at  22  locations  with  the  range  of 
location-specific  release  between  22,000 
pounds  (3  locations)  and  1,000  pounds  or 
less  (14  locations)  (Ref.  11).  Both 
manufactiu^rs  and  processors  of 
substituted  anilines  have  provided  EPA 
with  release  volumes  for  1982  as  CBI. 

B.  Human  Exposure 

1.  Occupational  exposure. — a.  Aniline. 
The  Aniline  Association  has  provided 
EPA  with  information  on  potential 
occupational  exposure  from  aniline 
manufacturing  and  processing 
operations  (Refs.  1  and  7).  The 
Association  reports  that  there  is  little  or 
no  occupational  exposure  to  aniline 
because:  Few  workers  are  potentially 
exposed  for  short  periods;  production 
occurs  in  an  enclosed,  continuous 
process  mostly  in  open-design  plants 
(plant  not  enclosed  in  a  building);  and 
rigorous  workplace  controls  and 
industrial  hygiene  practices  are  used  to 
protect  workers  from  the  known  acute 
toxic  effects  of  aniline.  Also,  most 
manufacturers  and  processors  require 
that  employees  wear  rubber  suits  and 
gloves  for  protection  in  potential 
exposing  situations  such  as  reactor 
entry,  special  work  procedures,  and 
sampling  and  maintenance  operations, 
because  the  greatest  potential  for 
exposure  is  through  dermal  contact 
(aniline  is  absorbed  very  rapidly 
through  the  skin).  Air  monitoring  and 
medical  surveillance  results  show 
control  practices  are  effectively 
preventing  exposures  to  aniline  (Ref.  1). 
Aniline  has  excellent  acute  indicator 
properties;  the  olfactory  detection  level 
is  0.5  to  1  ppm,  and  acute  exposure 
causes  cyanosis,  a  condition  evidenced 
by  bluish  skin  discoloration  due  to 
deficient  blood  oxygenation. 

The  Aniline  Association  survey  data 
reported  that  487  workers  involved  in 
manufacturing  are  potentially  exposed 
to  airborne  aniline  concentration  levels 
between  0.001  to  1.4  ppm,  with  97 
percent  of  workers  below  1  ppm.  An 
additional  1,524  workers  involved  in 
internal  and  outside  processing  of 
aniline  are  potentially  exposed  to  levels 
ranging  from  0.001  to  5  ppm  with  99.9 


percent  of  total  worker  hours  at 
exposures  below  2  ppm.  The 
Occupational  Safety  and  Health 
Administration's  (OSHA)  inspection 
summary  data  time-weighted  averages 
(TWA)  were  all  below  0.25  ppm  and 
serve  to  support  the  Association's 
conclusions  (Ref.  12).  The  OSHA 
permissible  exposure  limit  (PEL)  for 
aniline  is  5  ppm  (Ref.  13).  The  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH)  TWA 
recommended  exposure  limit  is  2  ppm 
for  aniline  (Ref.  14). 

b.  Substituted  anilines.  The  SATF  has 
provided  EPA  with  confidential 
information  on  potential  occupational 
exposure  from  manufacturing  and 
processing  operations  of  substituted 
anilines  (Refs.  6  and  8).  The  SATF  also 
reports  that  there  is  little  or  no 
occupational  exposure  to  the  substituted 
anilines  currently  in  production  because 
very  few  employees  are  potentially 
exposed.  The  SATF  reports  that 
production  occurs  over  short  time 
periods  in  a  closed  continuous  process 
during  which  the  chemical  is  consumed; 
that  workplace  controls  and  industrial 
hygiene  practices  are  used  to  protect 
workers  from  the  known  or  suspected 
acute  toxic  effects  of  the  substituted 
anilines,  and  that  air  monitoring  and 
medical  surveillance  results  show 
control  practices  are  effectively 
preventing  exposures  to  the  substituted 
anilines.  Some  substituted  anilines  also 
have  excellent  acute  effects  indicator 
properties  like  those  of  aniline. 

A  study  by  one  manufacturer/ 
processor  to  evaluate  the  effects  of 
potential  airborne  exposure  of 
manufacturing  workers  to  4- 
chloroaniiine  on  various  biological 
(blood)  parameters  reported  that:  (1)  All 
the  methemoglobin  levels  measured  fall 
within  what  has  been  traditionally 
regarded  as  a  normal  range,  (2)  a  small 
statistically  significant  elevation  in 
methemoglobin  following  the  work  shift 
was  observed  among  employees 
involved  in  4-chloroaniline  manufacture 
and  the  matched  comparison  group 
suggesting  the  observed  increase  in 
methemoglobin  among  workers  may  not 
be  work-related,  and  (3)  there  was  no 
correlation  between  post-exposure 
methemoglobin  and  4-chIoroaniline  air 
sampling  data  within  the  narrow  range 
of  low  level  exposures  typical  in  this 
work  setting  (Ref.  15).  A  major 
manufacturer/processor  of  chloro-  and 
nitroanilines  reports  an  average  of  3 
cases  per  year  or  methemoglobinemia, 
defined  as  oxygen  saturation  below  90 
percent,  observed  at  the  their  main  plant 
over  the  last  10  years  (Ref.  16).  Over  the 
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last  5  years,  no  methemoglobinemia  was 
observed. 

2.  Consumer  exposure.  There  is  no 
known  or  suspected  consumer  exposure 
to  any  of  the  aniline  category  members 
as  a  result  of  TSCA-covered  activities 
because  they  are  wholly  consumed 
chemical  intermediates. 

C.  Environmental  Exposure 

There  are  few  monitoring  data 
available  for  aniline  and  the  substituted 
anilines  in  wastewater  of  sediment. 
Ewing  et  al.  in  1977  sampled  surface 
waters  from  204  sites  near  heavily 
industrialized  areas  across  the  U.S. 
Aniline  and  substituted  anilines  were 
not  detected  at  concentrations  above  1 
ppb  (Ref.  17).  In  another  study 
wastewater,  receiving  waters  and 
sediments  near  a  plant  manufacturing  a 
broad  range  of  chemicals  were  analyzed 
for  organic  pollutants  {Ref.  18).  One 


sample  of  wastewater  contained  0.02 
ppm  of  aniline.  Aniline  was  not  detected 
in  river  water  or  sediments. 
Chloroaniline  (isomers  unspecified)  was 
not  detected  in  wastewater  or  river 
water  but  was  found  in  sediment  at  1  to 
2  ppm.  Plant  and  sampling  locations 
were  not  reported. 

Games  and  Hites  in  1977  measured 
organic  compounds  in  untreated  and 
treated  effluent  originating  from  a  dye 
manufacturing  plant  (Ref.  19).  Results 
showed  the  presence  of  six  aniline 
compounds.  The  compounds  included 
aniline,  chloroaniline.  dichloroaniline. 
nitroaniline.  tribromoaniline  and 
bromodinitroaniline.  The  concentrations 
ranged  from  36  to  480  ppb  for  raw 
wastewater  to  7  to  96  ppb  for  treated 
effluent. 

USEPA  data  in  the  STORET  system 
include  a  total  of  46  data  points  or 
observations  on  environmental  levels  of 


aniline  in  streams,  and  42  data  points  or 
observations  on  levels  of  2-nitroaniline 
in  streams  (Ref.  20)  The  mean  residual 
level  of  aniline  was  9.47  ppb.  with 
maximum  and  minimum  values  of  13 
and  1  ppb.  respectively;  the  STORET 
data  were  collected  between  August 
1978  and  August  1980.  The  mean 
residual  level  for  2-nitroaniline  was  0.39 
ppb  with  maximum  and  minimum  values 
of  1.7  and  0.1  ppb,  respectively;  the 
STORET  data  were  collected  between 
January  1983  and  May  1985. 

D.  Physicochemical  Properties 

1.  Water  solubility,  vapor  pressure, 
and  octanol /water  partition  coefficient 
EPA  has  estimated  water  solubilities. 
vapor  pressures,  and  the  log  octanol/ 
water  partition  coefficients  (log  P)  of 
aniline  and  six  representative 
substituted  anilines,  and  these  data  arc 
presented  in  the  following  table: 


PHYStCAL  AND  CHEMICAL  PROPERTIES  OF  ANILINE  AND  SiX  SUBSTITUTED  ANILINES 


Cfiemiral 

CAS 
Numtjer 

Empirical  formula 

Molecular 
wetgnt 

Water 
solubility 
(mg/L) 

Log 

octanol/ 

water 

partition 

coefficient 

(Log  KOW) 

Soil 

sorption 

coefficient 

(KOC) 

Vapor  pressure 

Henry's  law 
constant 

Aniline 

62-53-3 
95-51-2 

106-47-« 
95-76-1 
88-74-4 

100-01-6 
99-30-9 

CH,N 

CH.C1N 

CH.C1N 

CHiCI.N 

C.H.N,0. 

C,H,N,0. 

caci,N,o. 

93.13 
127.57 
127.57 
162.02 
138.13 
138.13 
207.02 

'35.000 

3.900 

'3,900 

'51 

1,200 

800 

49 

'0.90 
1.91 
1.83 
269 
1.69 
1.39 
2.45     to 
3.29 

47 
261 
236 
691 
198 
136 
1.000 

0.473  25' C 
0.22  25' C 
9.8x10-'  25*  C 
5.8x10'  25- C 
3.8x10'  25- C 
2.9  xlO*  25*  C 
1.45x10'  25*  C 

0.17x10  » 
0.95x10  " 
0.54x10  ' 
0  24x10  « 
0.55x10" 
0.66x10  ' 
0.81x10  ' 

2-Chloroaniline 

4-CNoroaniline 

3,4-Oictiloroaniline 

2-Nitroaniline 

4-N«troaniline 

2.&-Dichloro-4-Nitroaniiine 

= Measured  value. 

Experimental  values  of  some 
parameters  are  available  for  aniline,  4- 
chloroaniline.  and  3,4-chloroaniline 
(Refs.  21  throiigh  24).  The  calculated  and 
experimental  values  indicate  that,  under 
equilibrium  conditions,  aniline,  the 
chloroanilines.  and  the  nitroanilines  will 
remain  in  the  water  compartment, 
although  other  data  suggest  that  anilines 
will  bind  chemically  to  sediment  (see 
Unit  III.D.3). 

2.  So/7  mobility.  The  adsorption 
properties  of  aniline  and  some 
substituted  anilines  have  been  reported 
and  EPA  has  estimated  soil  organic- 
carbon  sorption  coefficients  (Koc)  from 
calculated  log  P  values  using  equations 
developed  by  Kenaga,  and  Kenaga  and 
Coring  (Refs.  25  and  26).  (See  table  for 
these  values.)  The  measured  and 
estimated  Koc  values  indicate  that 
aniline  and  substituted  anilines  adsorb 
weakly  to  moderately  to  organic  matter 
in  soil  and  sediment  and  therefore  can 
be  considered  moderately  to  highly 
mobile.  However,  there  are 
experimental  data  to  indicate  that  4- 


chloroaniline  and  3,4-chloroaniline  and 
other  aromatic  amines  chemically  bind 
to  organics  in  soil  and  sediment; 
therefore  these  and  possibly  other 
category  members  may  be  much  less 
mobile  in  soil  and  sediment  than 
predicted  by  the  Koc  (Refs.  27  through 
31). 

3.  Presistence.  Chemical  fate  data  on 
aniline  indicate  that  it  is  readily 
biodergradable  and  oxidizable  in 
surface  water  and  sewage  sludge  (Refs. 
32  through  35).  The  overall  experimental 
degradation  half-life  in  surface  water  is 
less  than  1  day  (Refs.  36  and  43). 

Data  on  2-chloroaniline,  4- 
chloroaniline,  and  3,4-dichloroaniline 
(DCA)  indicate  the  major  reaction  in  soil 
is  chemical  binding  with  the  humic  acid 
fraction  (Refs.  27  through  31).  After 
binding,  the  chloroaniline  are  not 
extractable  as  such.  As  the 
concentration  of  the  chemicals  in  the 
soil  increases,  polymerization  of  these 
chemicals  also  occurs.  The  humic 
adsorption  properties  of  the 
chloroanilines  are  believed  to  correlate 


with  the  organic  content  and  pH  of  the 
soil  (Ref.  37).  Microbial  metabolism 
occurs  slowly  in  soil  because  the 
chloroanilines  bind  to  soil  organics 
(Refs.  38  through  42).  The  chloroanilines 
have  relatively  low  log  P  values  and  are 
therefore  not  likely  to  bioconcentrate  in 
fatty  tissue  of  aquatic  organisms, 
although  their  lower  water  solubilities 
and  higher  log  P  values  indicate  they  are 
more  likely  to  do  so  than  aniline. 

Photodegradation  is  likely  to  be  a 
primary  route  of  aquatic  degradation  of 
the  chloroanilines  (Refs.  43  through  45). 
The  experimental  half-life  of  DCA  in 
distilled  water,  natural  sea  water,  and 
Instant  Ocean  is  less  than  1  day  (Ref. 
43).  The  rates  of  biodegradation  of 
monochloroanilines  are  estimated  to  be 
slower  than  aniline  in  the  aquatic 
environment  (Ref.  46).  In  aerobic 
environments  4-chloroaniline 
biodegrades  faster  than  DCA.  In 
anaerobic  environments  the  reverse  is 
true  (Ref.  47).  Some  monochloroanilines 


Federal  Register  /  Vol.  53.  No.  161  /  Friday.  August  19.  1988  /  Rules  and  Regulations  31807 


are  reported  to  be  degraded  in  activated 
sludge  (Refs.  33  and  47). 

Available  data  on  the  chemical  fate  of 
the  nitroanilines  and  halogenated 
nitroanilines  are  limited.  In 
semicontinuous  activated  sludge  testing. 
4-nitroaniline  has  been  described  as 
readily  degradable  and  2-nitroaniline  as 
resistant  to  degradation  (Ref.  48).  4- 
nitroaniline  and  2,6-dichloro-4- 
nitroaniline  (DCNA)  undergo  microbial 
'      degradation  in  pure  culture  (Refs.  40  and 
I      50).  The  relatively  low  log  P  values 
j      indicate  the  nitroanilines  and 

halogenated  nitroanilines  are  not  likely 
<      to  bioconcentrate  in  aquatic  organisms. 
I      The  nitroanilines  and  halogenated 
'      nitroanilines  may,  like  other  aromatic 
amines,  chemically  bind  to  organics  in 
soils  and  sediments,  although  there  are 
no  data  to  confirm  this  effect  for  these 
chemicals. 

IV.  Testing  Program 

A.  Environmental  Effects 

In  its  Fourth  Report  to  the  EPA, 
published  in  the  Federal  Regbter  of  June 
1, 1979  (44  FR  31866).  the  ITC 
recommended  chemical  fate  testing 
because  of  suspected  environmental 
effects  and  also  because  there  were 
conflicting  reports  on  the  ability  of 
animals,  plants,  and  microbes  to 
metabolize  and  tolerate  these  chemicals. 
The  ITC  recommended  environmental 
effects  testing  because  reports  of 
occurrences  of  residues  and  their 
persistence  in  water  and  soil  suggested 
a  highly  dispersive  discharge  into  the 
environment  and  available  data  raised  a 
concern  that  category  members  may 
produce  adverse  effects. 

Using  CBI  supplied  by  manufacturers 
and  processors  and  information  from  the 
open  literature,  EPA  has  calculated 
worst-case  aquatic  predicted 
environmental  concentrations  (PECs)  for 
aniline,  2-chloroaniline,  and  2,6- 
dichloro-4-nitroaniline,  which  were  the 
category  members  judged  to  be  released 
in  significant  amounts  (Ref.  51).  Because 
the  Agency  has  few  data  on  the  fate  of 
the  substituted  anilines  in  the 
environment,  calculation  of  their  PECs 
was  based  on  the  worst-case 
assumption  that  none  of  the  substituted 
anilines  are  affected  by  physical  or 
biological  processes  other  than  dilution 
in  the  discharge  environment.  For 
aniline,  PECs  were  calculated  using  a 
measured  overall  degradation  half-life 
of  17.5  hours  (%  day)  which  includes 
biodegradation,  oxidation,  photolysis, 
and  hydrolysis  in  natural  waters  (Ref. 
52).  In  addition,  the  concentration  in  the 
dischai^e  environment  was 
conservatively  based  on  the  lowest  river 
flow  rate  that  would  not  be  exceeded  5 


percent  of  the  time.  The  PECs  for  aniline 
and  the  substituted  anilines  judged  to  be 
released  in  significant  amounts  are  not 
described  here  because  they  are  derived 
from  CBI  data. 

The  Agency  has  reviewed  the 
available  data  on  environmental  effects 
and  the  potential  for  environmental 
exposure  to  other  anilines  category 
members  currently  in  production  (see 
Notice  of  Termination  of  Rulemaking  for 
Certain  Anilines  Category  Members 
appearing  elsewhere  in  this  issue  of  the 
Federal  Register).  The  Agency  has 
determined  that,  given  the  low 
anticipated  and  observed  exposure  to 
these  chemicals  and  in  the  light  of  the 
environmental  effects  data  available  for 
this  category,  these  chemicals  do  not 
reach  levels  in  the  environment  that 
raise  a  concern  for  adverse  effects. 

EPA  has  estimated  the  potential  for 
releases  of  anilines  category  members  to 
adversely  affect  aquatic  organisms  by 
examining  available  aquatic  toxicity 
data  and  by  comparing  acute  vertebrate 
and  invertebrate  LCSO's  to  the  site- 
specific  PECs  calculated  as  described  in 
Unit  IVj\.2. 

EPA  has  determined  that 
concentrations  of  aniline,  2- 
chloroaniiine,  and  DCNA  in  the  aquatic 
environment  resulting  from 
manufacturing  and  processing  could 
reach  levels  which  may  be  harmful  to 
aquatic  organisms  (Le..  LCSO's  of 
sensitive  aquatic  species  of  aniline,  2- 
chloroaniline,  and  DCNA  are  likely  to 
be  less  than  or  equal  to  1000  x  the 
predicted  environmental  concentrations 
or  less  than  or  equal  to  1  mg/L). 
Therefore,  additional  acute  toxicity 
testing  is  needed  to  determine  the 
effects  of:  Aniline  on  daphnids,  2- 
chloroaniline  on  gammarids  and 
rainbow  trout,  and  DCNA  on  algae  and 
daphnids  with  trigger  to  gammarids. 
Testing  to  determine  the  chronic  effects 
of  aniline  on  dephanids,  2-chloroaniline 
from  acute  trigger  to  daphnid  or 
gammarid  and  rainbow  trout  early  Ufe 
stage,  and  DCNA  early  Ufe  stage  in 
rainbow  trout  is  also  needed  to  assess 
the  potential  long-term  hazard  of  these 
chemicals  to  aquatic  organisms. 

The  following  is  a  summary  of 
available  aquatic  effects  information  the 
Agency  has  considered  in  its  decision  to 
issue  a  Consent  Order  for  aquatic 
effects  testing  of  aniline,  2-chloroaniIine, 
and  2,6-dichloro-4-nitroaniline.  The  96- 
hour  EC50  for  aniline  in  freshwater 
algae  (SeJenastrum  capricomutum)  is  19 
mg/L  and  the  48-hour  EC50  for  2- 
chloroaniline  in  freshwater  algae 
[Scenedesmus  pannonicus)  is  32  mg/L 
(Refs.  S3  and  S4).  The  48-hour  LC50  for 
aniline  in  Daphnia  magna  is  0.65  mg/L 


and  the  48-hour  EC50  for  2-chloroaniline 
in  Daphnia  magna  is  0.46  mg/L  (Refs.  55 
and  54).  The  96-hour  LCSO's  for  aniline 
and  2-chloroaniline  in  fathead  minnows 
are  134  mg/L  and  5.8  mg/L,  respectively 
(Ref.  56).  The  96-hour  LCSO  for  aniline  in 
rainbow  trout  is  8  mg/L  (Ref  57).  The 
96-hour  LCSO's  for  2,6-dichloro-4- 
nitroaniline  in  bluegill  sunfish  and 
rainbow  trout  are  1.08  mg/L  and  0.56 
mg/L,  respectively  (Refs.  58  and  59). 

B.  Health  Effects 

In  its  Fourth  Report  44  FR  31866,  the 
ITC  recommended  that  all  chemicals  in 
the  anilines  category  be  tested  /or 
chronic  health  effects  with  emphasis  on 
blood  and  nervous  system  disorders, 
teratogenicity,  caricinogenidty, 
mutagenic  effects,  and  epidemiology 
studies.  The  ITC  based  iU 
recommendations  for  chronic  health 
effects  (with  emphasis  on  blood  and 
nervous  system  disorders),  for 
teratogenic  effects  testing,  and  for 
epidemiology  studies  on  the  potential  for 
some  category  members  to  cause 
methemoglobinemia  in  humans.  The  ITC 
recommended  mutagenic  and 
carcinogenic  effects  testing  because 
some  category  members  were  reported 
to  cause  mutagenic  and/or  carcinogenic 
effects,  and  the  results  raise  a  suspicion 
of  these  effects  in  untested  members. 
The  Agency  in  its  ANPR  for  the  aniline 
category,  49  FR  108,  proposed  testing  for 
reproductive  effects  based  on  the 
potential  for  some  category  members  to 
cause  methemoglobinemia  in  humans. 

The  Agency  has  reviewed  the 
available  data  on  health  effects  and  the 
potential  for  human  exposure  to  the 
seven  anilines  category  members  named 
in  the  Consent  Orders  and  the  other 
anilines  category  members  currently  in 
production  (see  Notice  of  Termination  of 
Rulemaking  for  Certain  Anilines 
Category  Members  appearing  elsewhere 
in  this  issue  of  the  Federal  Register).  The 
Agency  has  determined  that  given  the 
low  anticipated  €md  observed  exposure 
to  these  chemicals  and  in  light  of  the 
health  effects  data  available  for  the 
category,  these  chemicals  do  not  reach 
levels  in  the  workplace  environment 
that  raise  a  concern  for  chronic, 
developmental,  and  reproductive  effects. 

However,  potential  human  exposure 
to  aniline,  2-chloroaniline,  4- 
chloroaniline.  3,4-dichloroaniline,  2- 
nitroaniline,  4-nitroaniline,  and  2,4- 
dinitroaniline  resulting  from 
manufacturing  and  processing  is 
sufficient  to  raise  a  concern  for  effects 
on  human  health  through  adverse 
heritable  mutagenic  effects.  Therefore, 
additional  ^ting  to  characterize  the 
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mutagenicity  for  seven  category 
members  is  necessary. 

This  additional  testing  is  necessary  as 
part  of  a  tiered  testing  approach  which 
involves  a  program  review  to  follow  the 
development  of  the  in  vivo  cytogenetics 
data  and  considers  all  available 
mutagenic  and  health  effects  data  to 
determine  the  need  for  further 
mutagenic  effects  or  other  health  effects 
testing.  EPA  is  deferring  any  decision  as 
to  the  need  for  carcinogenicity  testing  of 
the  substituted  anilines  until  it  has 
received  the  results  from  all  the 
mutagenicity  testing  to  be  performed 
under  the  Consent  Orders.  Data  on  the 
carcinogenic  potential  of  aniline  has 
been  evaluated  and  judged  to  be 
adequate.  The  Agency  will  announce  its 
decision  on  further  mutagenicity  or 
carcinogenicity  testing  needs  in  a 
separate  rulemaking. 

The  following  is  a  summary  of 
available  health  effects  information  the 
Agency  has  considered  in  its  decision  to 
issue  Consent  Orders  only  for  mutagenic 
effects  testing  of  seven  anilines  category 
members. 

1.  Acute  effects.  The  primary  acute 
effect  in  mammals  associated  with 
exposure  to  aniline  and  some 
substituted  anilines  is  an  increase  in 
methemoglobin  levels  in  blood  (Ref.  60). 
However,  a  recent  study  sponsored  by 
American  Hoechst  shows  that  not  all 
substituted  anilines  readily  cause 
increased  levels  of  methemoglobin  in 
rats  (Ref.  61).  The  study  was  designed  to 
rate  the  methemoglobin-inducing 
potency  of  category  members  relative  to 
aniline,  using  high  doses  to  maximize 
the  amount  of  methemoglobin  produced. 
Doses  were  equimolar  to  100  and  400 
mg/kg  of  aniline.  When  test  compounds 
induced  the  formation  of  methemoglobin 
above  vehicle  controls  in  a  dose- 
dependent  manner  they  were  considered 
positive.  For  compounds  classiHed  as 
positive,  the  results  of  the  100  mg/kg 
equimolar  does  at  1  hour  were  then 
statistically  compared  with  the  100  mg/ 
kg  aniline  results  to  determine  if  the  test 
compound  was  more  potent,  equipotent, 
or  less  potent  than  aniline.  Test 
compounds  that  failed  to  induce 
methemoglobinemia  at  either  time  point 
(1  hour  and  6  hours)  or  dose  were 
considered  negative. 

Only  3-chloroaniline  and  4- 
chloroaniline  were  significantly  more 
potent  methemoglobin  producers  than 
aniline.  Four  chemicals  were  equipotent 
to  aniline:  3-nitroaniline,  4-nitroaniline, 
2,4-dinitroaniline,  and  3,4- 
dichloroaniline;  and  four  were  less 
potent  than  aniline:  2-chloroaniline,  4- 
chloro-3-nitroaniline.  2,3-dichloroaniiine, 
and  3,5-dichloroaniline.  The  other 
eleven  chemicals  were  negative. 


Nu-merous  reports  and  studies 
describe  secondary  effects  from  acute 
human  and  animal  exposure  to  aniline, 
4-chloroaniline,  and  4-nitroaniline 
related  to  methemoglobinemia  and 
resulting  anoxia  (Ref.  62).  The  secondary 
effects  include  cyanosis,  and  central 
nervous  system  symptoms  which  result 
from  the  decreased  oxygen-carrying 
capacity  of  methemoglobic  blood. 
Changes  in  blood  chemistry  and 
development  of  Heinz  bodies  also  occur. 
Removal  from  exposure  usually  allows  a 
normalization  of  hematologic  conditions, 
followed  by  amelioration  of  secondary 
abnormahties. 

2.  Metabolism.  Studies  on  the 
disposition  and  metabolism  of  aniline,  4- 
chloroaniline,  4-nitroanihne,  2,4- 
dinitroaniline,  2-bromo-4,6- 
dinitroaniline,  2,6-dichIoro-4- 
nitroaniline,  and  4-chloro-2-nitroaniline 
in  rats  indicate  these  chemicals  are 
rapidly  metabolized  and  excreted  (Refs. 
63  through  68).  For  example,  the  whole 
body  half-life  of  these  chemicals  ranges 
from  1  to  7  hours:  and  within  2  to  3  days, 
clearance  of  chemical-derived 
radioactivity  from  the  body  was  almost 
complete. 

Aniline  and  some  of  the  substituted 
members  of  the  category  (2- 
chloroaniline,  3-chloroaniline,  4- 
chloroaniline,  2,3-dichlororaniline,  2,4- 
dichloroaniline,  3,4-dichloroaniline,  3- 
nitroaniline,  4-nitroaniline,  and  4-chloro- 
3-nitroaniline)  are  biotransformed  in 
rats  and  other  mammals  into 
intermediates  which  initiate  the 
formation  of  methemoglobin  from 
hemoglobin  (Ref.  60).  There  are  two 
metabolic  pathways  involved  in  the 
metabolism  of  aniline  and  the  other 
methemoglobin-forming  members:  (1) 
The  hydroxylation  of  the  aromatic  ring 
carbons  to  produce  phenols  which  are 
the  precxirsors  for  conjugated  products 
excreted  in  urine  or  bile  or  (2)  the 
hydroxylation  of  the  nitrogen  atom  to 
form  phenylhydroxylamine  and 
nitrosobenzene  which  convert 
hemoglobin  to  an  oxidized  form, 
methemoglobin,  an  irreversible  oxygen 
carrier.  However,  the  sensitivity  to 
methemoglobin-forming  anilines  varies 
among  mammals.  Cats  are  the  most 
sensitive  and  produce  the  highest  and 
most  sustained  levels  of  methemoglobin. 
Humans,  dogs,  rats,  and  rabbits  are  less 
sensitive  (order  of  decreasing 
sensitivities).  The  variation  in 
sensitivity  could  be  due  to  the  extent  to 
which  the  chemical  is  metabolized  to 
phenylhydroxylamine  or  to  the 
differences  in  the  activities  of  enzymes 
that  piuiiiote  the  reduction  of 
methemoglobin  in  the  red  cell  back  to 
hemoglobin. 


3.  Subchronic  and  chronic  effects. 
Results  from  prechronic  or  subchronic 
and  chronic  (oncogenicity)  oral  studies 
in  rats  or  rats  and  mice  for  three 
methemoglobin-inducing  chemicals 
(aniline,  4-chloroaniline,  and  4- 
nitroaniline)  have  been  reported  (Refs. 
69  through  75).  Some  common  effects 
that  result  from  long  term  exposure  to 
aniline  and  4-chloroaniline  at  doses  (10 
to  100  mg/kg/day)  that  induce 
significant  methemoglobin  include: 
Anemia,  red  blood  cell  Heinz  bodies, 
dose-related  increase  in  spleen  weight 
and  size,  dose-related  congestion  of 
splenic  pulp,  increased  red  blood  cell 
turnover  rate,  and  dose-related 
increased  pigment  (hemosiderin 
engorgement]  in  spleen  and  in  kidney 
and  liver  at  high  doses  (>  10  mg/kg/ 
day).  At  higher  doses  (30  to  100  mg/kg/ 
day),  a  dose-dependent  increased 
incidence  of  primary  splenic  sarcomas, 
principally  in  male  rats,  was  reported 
for  aniline  and  4-chloroaniIine  (Refs.  69 
and  75). 

Results  of  a  chronic  oral  study  in  rats 
using  4-nitroaniline  indicate  the 
administration  of  4-nitroaniline  at  levels 
up  to  9  mg/kg/day  for  2  years  did  not 
cause  any  treatment-related  oncogenic 
effects  (Ref.  74).  The  study  was  designed 
to  determine  whether  chronic  or 
oncogenic  effects  occur  from  long-term 
exposure  to  4-nitroaniline  at  doses  that 
induce  increased  levels  of 
methemoglobin  in  rats.  Methemoglobin 
levels  were  increased  over  controls  at 
mid  (1.5  mg/kg/day)  and  high  (9.0  mg/ 
kg/day)  dosage  levels.  Slight  anemia 
was  observed  mainly  at  the  high  dosage 
level.  At  the  low  (0.25  mg/kg/day) 
dosage  level,  the  only  treatment-related 
change  was  slight  brown  pigment  in 
splenic  reticuloendothelial  cells.  The 
only  treatment-related  change  at  the  mid 
and  high  dosage  levels  was 
accumulation  of  brown  pigment  in 
sinusoidal  macrophages  in  the  liver  and 
in  reticuloendothelial  cells  in  the  spleen. 
Results  of  an  oral  90-day  subchronic 
study  in  mice  using  4-nitroaniline  have 
been  reported.  Effects  in  both  sexes 
given  30  and  100  mg/kg/day  include: 
Methemoglobinemia.  Heinz  bodies, 
increased  red  blood  cell  turn  over  rate, 
increased  spleen  and  liver  weight,  and 
pigment  deposition  within  phagocytic 
cells  of  spleen,  bone  marrow  and  liver 
(Ref.  74).  The  National  Toxicology 
Program  (NTP)  is  sponsoring  an  oral 
chronic  effects-oncogenicity  study  of  4- 
nitroaniline  in  mice  at  dose  levels  of  0.  3. 
30,  and  100  mg/kg/day  (Ref.  76). 

Subchronic  inhalation  studies  using 
rats  and  mice  with  the  methemoglobin 
inducers  3-chloroaniline.  3,4- 
dichloroaniline,  and  4-nitroanilinc  report 
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the  same  type  of  effects  that  occur  at 
lower  doses  and  over  shorter  exposure 
periods  in  oral  studies  in  rats  and  mice 
(Refs.  n  through  81).  Subchronic  oral 
exposure  of  rats  to  4-chloro-3- 
nitroaniline  resulted  in  reduced  testes- 
weight-to-brain-weight  ratio  at  18  mg/ 
kg/day  and  testicular  atrophy  along 
with  other  toxic  effects  at  90  mg/kg/day 
(Ref.  82).  No  treatment-related  effects 
were  observed  at  or  below  100  ppm  in 
the  diet  in  two  chronic/oncogenicity 
studies  in  rats  and  dogs  for  2,6-dichloro- 
4-nitroaniline  (DCNA),  which  does  not 
induce  significant  methemoglobinemia 
in  mammals  (Ref.  83).  An  oncogenicity 
study  of  DCNA  in  mice  is  in  progress 
(Ref.  84). 

Because  there  is  evidence  from 
studies  on  the  metabolism  of 
methemoglobin-producing  anilines  for  a 
non-genotoxic  mechanism  for  the 
induction  of  hemangio-  and 
nbrosarcomas  in  the  spleen  of  rats  from 
dietary  exposure  at  high  concentrations, 
and  because  EPA  wants  to  review  all 
relevant  data  on  all  the  anilines  before 
making  a  determination  as  to  the  need 
for  oncogenicity  testing,  the  Agency  is 
deferring  its  decision  on  the  need  for 
additional  data  on  oncogenic  effects  of 
substituted  anilines  until  the  results  of 
the  in  vivo  mutagenicity  tests  are 
available  (Ref.  85).  The  available  data 
on  the  oncogenic  effects  of  aniline  are 
adequate  for  TSCA  risk  assessment 
purposes. 

Also,  after  reviewing  the  available 
reports  and  studies  on  the  acute  and 
chronic  health  effects  of  the  anilines 
category  the  Agency  has  found  no 
evidence  of  adverse  hematologic  or 
central  nervous  system  effects  that  are 
not  likely  to  be  related  to  the  decreased 
oxygen-carrying  capacity  of 
methemoglobic  blood.  The  data  provide 
no  basis  to  believe  that  these  chemicals 
may  present  an  unreasonable  risk  of 
adverse  hematologic  or  central  nervous 
system  effects  at  anticipated  exposure 
levels  as  manufacturers  and  processors 
control  potential  human  exposure  below 
the  threshold  for  methemoglobinemia. 
Therefore,  the  Agency  has  concluded 
that  additional  information  on 
hematologic  or  central  nervous  system 
effects  of  aniline  and  substituted 
anilines  is  not  necessary  at  this  time. 

4.  Developmental  toxicity.  Aniline,  a 
potent  methemoglobin  producer,  was 
observed  not  to  be  developmentally 
toxic  in  rats  at  levels  (100  mg/kg)  that 
produced  maternal  and  fetal  toxicity 
commonly  caused  by 
methemoglobinemia  (Ref.  86).  Timed 
pregnant  mice  treated  with  aniUne  (500 
mg/kg/day)  during  days  7  through  14  of 
gestation  revealed  no  apparent  effect  on 


numbers  of  litters  produced;  however, 
offspring  viability  through  the  first  three 
postpartum  days  was  significanUy  lower 
than  for  the  control  group.  Also, 
reductions  in  birth  weight  and  weight 
gain  were  seen  in  aniline-treated  litters 
(Ref.  87).  No  treatment-related  maternal 
or  embryotoxicity  was  observed  below 
125  mg/kg/day  (oral  administration)  of 
4-nitroaniline  in  New  Zealand  rabbits 
(Ref.  88).  4-Nitroaniline  administered  by 
gastric  intubation  to  pregnant  rats  at  a 
dose  of  25  mg/kg/day  from  day  6  to  19 
of  gestation  was  not  maternally  or 
developmentally  toxic  (Ref.  89).  At  85 
mg/kg/day  some  maternal  toxicity 
(increased  spleen  weight)  and 
fetotoxicity  (reduced  fetal  weight)  were 
evident;  however,  no  developmentally 
toxic  effects  were  observed.  At  250  mg/ 
kg/day,  4-nitroaniline  produced 
maternal  toxicity,  embryotoxicity  and 
terata.  No  treatment-related  maternal  or 
developmental  toxicity  was  observed  at 
or  below  300  mg/kg/day  of  2- 
nitroaniline  to  pregnant  rats  after 
gavage  administration  on  days  6  to  15  of 
gestation.  Significant  evidence  of 
maternal  toxicity  was  observed  at  2- 
nitroaniline  dosages  of  600  mg/kg  with  a 
single  malformation  in  one  fetus  each 
from  two  litters  at  that  dosage  (Ref.  90). 
Pregnant  rats  exposed  to  1.1  and  1.7  mg/ 
m'  of  2,4-dinitroaniline  developed 
maternal  and  embryotoxicity,  but  no 
other  developmental  toxic  effects  were 
observed  (Ref.  91).  Pregnant  rabbits 
exposed  to  DCNA  showed  no  maternal 
toxicity  or  developmental  toxicity  at 
1,000  ppm  in  diet  (Ref.  92).  A  second 
teratology  study  of  DCNA  in  rats  is  in 
progress  (Ref.  84). 

The  data  provide  no  basis  to  believe 
that  these  chemicals  may  present  an 
unreasonable  risk  of  adverse 
developmental  effects  at  anticipated 
exposure  levels,  as  available  data  show 
no  developmental  effects  that  occur  at 
exposure  levels  at  which  some  category 
members  cause  methemoglobinemia  and 
manufacturers  and  processors  control 
potential  human  exposure  below  the 
threshold  for  methemoglobinemia. 
Therefore,  the  Agency  has  concluded 
that  additional  information  on  the 
developmental  effects  of  aniline  and  the 
substituted  anilines  is  not  necessary  for 
risk  assessment  purposes  at  this  time. 

5.  Reproductive  effects.  Aniline 
administered  subcutaneously  in  female 
rats  (average  weight  150  grams)  for 
seven  days  at  50  mg/day  caused 
alterations  in  steroidal  hormone  levels 
of  the  corpora  luteum  (Ref.  93).  4- 
Nitroaniline  administered  by  gastric 
intubation  at  dose  levels  of  0.25, 1.5  and 
9.0  mg/kg/day  to  the  FO  and  Fl 
generation  of  male  and  female  rats 


during  pre-mating  growth  and  through 
ensuing  mating,  gestation,  and  lactation 
intervals  showed  no  significant  adverse 
effect  on  mortality  rates  or  body  weights 
in  the  FO  and  Fl  generations  (Ref  94).  In 
the  FO  generation,  the  male  fertility 
index  and  pregnancy  rate  for  the  high 
dose  group  were  lower  than  control 
data;  however,  only  for  the  pregnancy 
rate  was  this  difference  from  the  control 
group  statistically  significant.  In  the  Fl 
generation,  mating,  pregnancy,  and 
fertility  indices  were  comparable 
between  control  and  treated  groups.  No 
adverse  effects  of  treatment  were 
indicated  during  either  generation  in 
parturition  or  litter  size  data,  pup  weight 
date,  pup  survival,  or  sf  x  distribution 
data  or  dead  pup  observations. 
Likewise,  gross  and  histopathological 
evaluation  of  selected  tissues  from  Fl 
and  F2  pups  or  adults  to  include  testes/ 
epididymides  of  FO  males  (high  dose 
group)  did  not  reveal  an  adverse  effect. 
The  recent  chronic  study  using  aniline 
has  no  mention  of  long-term  effects  on 
reproductive  organs  (Ref  69).  Chronic 
studies  on  4-chIoroaniline  and  4- 
nitroaniline  have  no  mention  of  effects 
on  reproductive  organs  (Ref  70  and  74). 
4-Chloro-3-nitroaniline  caused  testicular 
effects  in  rats  after  subchronic  oral 
exposure  at  90  mg/kg/day,  but  the 
animals  showed  other  toxicities  as  well 
(Ref  82).  The  NOEL  was  reported  as 
close  to  but  below  3.6  mg/kg/day.  The 
3.6  mg/kg/day  dose  produced  a  minimal 
toxic  response.  A  sperm  morphology 
vaginal  cytology  (SMVCE)  study  of  4- 
nitroaniline  reported  no  effects  of  the 
chemical  on  mouse  estrous  cycles  but 
reduced  sperm  motility  in  mice  at  100 
mg/kg/day  (Ref  95).  An  SMVCE  study 
of  4-chloro-2-nitroaniline  reported  no 
effects  on  reproductive  parameters  in 
male  rats;  however,  the  chemical 
appeared  to  interfere  with  the  relative 
frequency  of  estrous  stages  (600  and 
1,200  mg/kg/day)  (Ref  96).  This  effect  is 
likely  to  be  caused  by  alteration  in 
hormonal  activity.  A  three  generation 
reproductive  study  of  DCNA  reported  no 
effects  on  reproductive  parameters  in 
male  or  female  rats  at  100  ppm  and  10 
ppm  in  diet  (Ref  97). 

The  data  provide  no  basis  to  believe 
that  these  chemicals  may  present  an 
unreasonable  risk  of  adverse 
reproductive  effects  at  anticipated 
exposure  levels,  as  available 
reproductive  effects  data  show  no 
reproductive  effects  that  occur  at 
exposure  levels  at  which  some  category 
members  cause  methemoglobinemia  and 
manufacturers  and  processors  control 
potential  human  exposure  below  the 
threshold  for  methemoglobinemia. 
Therefore,  the  Agency  has  concluded 
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that  additional  information  on  the 
reproductive  effects  of  aniline  and  the 
substituted  anilines  is  not  necessary  for 
risk  assessment  purposes  at  this  time. 
6.  Mutagenic  effects.  The  following 
data  were  considered  by  EPA  for 
evaluating  the  risk  of  mutagenic  injury 
to  human  health  from  exposure  to  seven 
category  members. 

a.  Aniline  is  reported  to  have  negative 
results  in  the  following  gene  mutation 
assays:  Salmonella,  E.  coli,  WP2  uvr  A. 
and  Aspergillus  (Refs.  98  through  101). 
Aniline  is  positive  for  the  L5178Y  TK,  ± 
mouse  lymphoma  gene  mutation  assay 
and  negative  for  the  Drosophila  sex 
linked  recessive  lethal  assay  (SLRL] 
(Refs.  102  through  104).  Aniline  is 
negative  for  sister  chromatid  exchange 
in  human  lymphocytes,  and  negative  for 
chromosomal  aberrations  in  cultured 
Chinese  hamster  ovary  cells  (Refs.  105 
and  106).  Aniline  caused  an  increased 
frequency  of  sister  chromatid  exchange 
(SCE)  in  vivo  in  mouse  bone  marrow 
cells  and  in  vitro  with  Chinese  hamster 
ovary  cells  (Refs.  107  and  108).  Aniline 
also  caused  a  slight  increase  in 
frequency  of  SCE's  in  cultured  human 
fibroblasts  (Ref.  109).  EPA  believes  that 
an  in  vivo  cytogenetics  test  is  necessary 
for  risk  assessment  purposes,  and 
manufacturers  have  agreed  to  perform 
the  testing  (mouse  micronucleus). 

b.  2-Chloroaniline  is  negative  in  the 
Salmonella  gene  mutation  assay,  and 
there  are  no  data  on  cytogenetic  effects 
of  2-chloroaniline  (Ref.  110).  EPA 
believes  that  an  in  vivo  cytogenetics  test 
is  necessary  for  risk  assessment 
purposes,  and  manufactiucrs  have 
agreed  to  perform  the  testing  (mouse 
micronucleus). 

c.  4-Chloroaniline  is  reported  to  have 
positive  results  in  the  following  gene 
mutation  assays;  Salmonella,  E.  coli  pol 
A.  Aspergillis  and  L5178Y  TK1±  mouse 
lymphoma  (Refs.  101  and  111  through 
113).  4-ChloroaniIine  is  positive  for 
sister  chromatid  exchange  and 
chromosomal  aberration  effects  in  vitro 
(Ref,  114).  EPA  believes  that  an  in  vivo 
cytogenetics  test  is  necessary  for  risk 
assessment  purposes,  and 
manufacturers  have  agreed  to  perform 
the  testing  (mouse  micronucleus). 

d.  3,4-DichloroaniIine  is  reported  to 
have  negative  results  in  the  Salmonella 
gene  mutation  assay  and  positive  results 
in  the  Aspergillus  gene  mutation  assay 
(Refs.  99  and  115).  There  are  no  data  on 
the  cytogenetic  effects  of  3.4- 
dichloroaniline.  EPA  believes  that  an  in 
vivo  cytogenetics  test  is  necessary  for 
risk  assessment  purposes,  and 
manufacturers  have  agreed  to  perform 
the  testing  (mouse  micronucleus). 

e.  2-Nitroaniline  is  reported  to  have 
positive  results  in  the  Salmonella  gene 


mutation  assay;  there  are  no  data 
available  on  the  cytogenetic  effects  of  2- 
nitroaniline  (Ref.  116  and  118).  EPA 
believes  that  an  in  vivo  cytogenetics  test 
is  necessary  for  risk  assessment 
purposes,  and  manufacturers  have 
agreed  to  perform  the  testing  (mouse 
micronucleus). 

f.  4-Nitroaniline  is  reported  to  have 
positive  results  in  the  Salmonella  and 
L5178Y  TK±  mouse  lymphoma  assays 
and  negative  results  in  the  Drosophila 
SLRL  assay  (Refs.  117, 119  and  122).  4- 
Nitroaniline  is  weakly  positive  for  sister 
chromatid  exchange  and  chromosomal 
aberration  effects  in  vitro  (Ref.  120). 
EPA  believes  that  an  in  vivo 
cytogenetics  test  is  necessary  for  risk 
assessment  purposes,  and 
manufactiurers  have  agreed  to  perform 
the  testing  (mouse  micronucleus). 

g.  2.4-Dinitroaniline  is  reported  to 
have  positive  effects  in  the  Salmonella 
gene  mutation  assay  and  is  negative  in 
the  Drosophila  SLRL  assay  (Refs.  116, 
121,  and  123).  2,4-Dinitroaniline  is  also 
being  tested  for  in  vitro  cytogenetics 
effects  (Ref.  120).  EPA  believes  that  an 
in  vivo  cytogenetics  test  is  necessary  for 
risk  assessment  purposes,  and 
manufactiu-ers  have  agreed  to  perform 
the  testing  (mouse  micronucleus). 

V.  Export  Notification 

The  issuance  of  these  Consent  Orders 
subject  any  person  who  exports  or 
intends  to  export  aniline,  2- 
chloroaniline,  4-chloroaniIine,  3,4- 
dichloroaniline,  2-nitroaniline,  4- 
nitroaniline.  2.4-dinitroamline,  and  2,6- 
dichloro-4-nitro-aniline  to  the  export 
notification  requirements  of  section 
12(b)  of  TSCA.  The  specific 
requirements  are  listed  in  40  CFR  Part 
707.  EPA  added  and  reserved  subpart  C 
of  40  CFR  799.5000  for  a  list  of  testing 
consent  orders  issued  by  EPA.  This 
listing  serves  as  notification  to  persons, 
who  export  or  who  intend  to  export 
chemical  substances  or  mixtures  which 
are  the  subject  of  testing  consent  orders, 
that  40  CFR  Part  707  applies. 

VL  Rulemaking  Record 

EPA  has  established  a  record  for 
these  Consent  Orders  (docket  number 
OPTS-42054B}.  This  record  contains  the 
basic  information  considered  by  the 
Agency  in  developing  these  Testing 
Consent  Orders. 

A.  Supporting  Documentation 

(IJ  Testing  Consent  Orders  between  the 
Ttve  manufacturera/importera  of  aniline  and 
the  Agency. 

(2)  Testing  Consent  Orders  between  the 
four  manufacturers/importers  of  seven 
substituted  anilines  and  the  Agency. 

(3]  Federal  Register  notices  pertaining  to 
this  notice  consisting  oh 


(a)  Notice  containing  the  designation  of  the 
Anilines  Category  to  the  Priority  List  (44  FR 
107;  June  1. 1979). 

(b)  Advance  Notice  of  Proposed 
Rulemaking  for  the  Anilines  Category  (49  FR 
108:  January  3. 1984). 

(c)  Notice  soliciting  interested  parties  for 
developing  a  Consent  Order  for  Aniline  and 
Seven  Substituted  Anilines  (51  FR  28758; 
August  11, 1986). 

(d)  Notice  of  interim  final  rule  on 
procedures  for  dei^eloping  enforceable 
consent  agreements  (51  FR  23706;  June  30 
1986). 

(4)  Communications  consisting  of: 

(a)  Written  letters. 

(b)  Contact  reports  telephone 
conversations. 

(c)  Meeting  summaries. 

(5)  Reports — published  and  unpublished 
factual  materials. 
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DC  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

List  of  Subjects  in  40  CFR  Part  799 

Testing,  Hazardous  substances, 
Chemicals,  Recordkeeping  and  reporting 
requirements. 

Dated:  August  8, 1988. 
J.A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

Therefore,  40  CFR  Part  799  is 
amended  as  follows: 

PART  40— [AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  15  U.S.C.  2603,  2611,  2625. 

2.  Section  799.5000  is  amended  by 
adding  the  following  chemical 
substances  in  Chemical  Abstract 
Service  (CAS)  Registry  Number  order  to 
the  table,  to  read  as  follows: 

§  799.5000    Testing  consent  orders. 


CAS  No.  and 

Fedwal 

substance  or  mixture 

Testing 

Rtgistsr 

name 

otatKxi 

62-53-3  Aniline 

Healtti  eHects... 

(Insert  FR 

date) 

Environmental 

Do 

effects 

88-74-4  2- 

Healtti  effects ... 

Do. 

Nitroanillne. 

95-51-2  2- 

Health  effects  . 

Do. 

Chloroaniline. 

Envjronmental 
effects. 

Do. 

95-76-1  3,4- 

Healtti  effects... 

Do. 

DichJoroaniline. 

97-02-9  2.4- 

Health  effects  .. 

Do. 

Dinitroaniiine. 

99-30-9  2.6- 

Environmental 

Do. 

DichlofO-4-nitro- 

effects. 

aniline. 

100-01-6  4- 

Health  effects  . 

Do. 

Nitroaniline. 

106-47-8  4- 

Health  effects.  . 

Do. 

Chlofoaniline 

|FR  Doc.  88-18727  Filed  ft-18-88:  8:45  am] 
BILUNO  COOC  e560-50-M 


31814 Federal  Register  /  Vol.  53.  No.  161  /  Friday.  August  19.  1988  /  Proposed  Rules 


m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 
[OPTS-42054A;  FRL-3431-8] 

Termination  of  Rulemaking  for  Certain 
Chemicals  In  ttie  Anilines  Category 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  termination  of 

rulemaking. 

summary:  This  notice  announces  EPA's 
decision  to  terminate  rulemaking  for 
certain  members  of  the  anilines  category 
(aniline,  and  chloro-,  bromo-,  and/or 
nitro-anilines)  designated  by  the 
Interagency  Testing  Committee  (ITC)  for 
priority  testing.  EPA,  at  this  time,  is 
terminating  rulemaking  proceedings  for 
health  effects  testing  of  13  member 
chemical  substances  ("chemicals") 
because  there  is  no  basis  for  a  finding 
that  any  of  these  chemicals  may  present 
an  unreasonable  risk  of  injury  to  human 
health  and  because  there  is  no 
substantial  or  significant  human 
exposure  to  these  chemicals.  EPA  is 
terminating  rulemaking  for 
environmental  effects  testing  of  17 
member  chemicals  because  there  is  no 
basis  for  a  finding  that  the  chemicals 
may  present  an  unreasonable  risk  of 
injury  to  the  environment,  because  there 
is  no  substantial  release  to  the 
environment  of  these  chemicals,  or 
because  adequate  data  are  available. 
However,  elsewhere  in  this  issue  of  the 
Federal  Register,  EPA  is  announcing  that 
eight  additional  category  members  are 
being  tested  for  health  and/or 
environmental  effects,  under  Testing 
Consent  Orders. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M  St., 
SW.,  Washington,  DC  20460,  (202)  554- 
1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  3, 1984  (49 
FR  108),  EPA  issued  an  Advance  Notice 
of  Proposed  Rulemaking  under  section 
4(a)  of  TSCA  to  obtain  data  to  help 
determine  the  potential  risk  of  the 
anilines  category  to  human  health  and 
the  environment.  The  Agency  is  now 
issuing  a  decision  not  to  require  testing 
of  13  category  members  for  health 
effects  testing  and  17  category  members 
for  environmental  effects  testing. 

I.  Background 

Section  4(a)  of  TSCA  authorizes  the 
Administrator  of  EPA  to  promulgate 


regulations  requiring  testing  of  chemical 
substances  and  mixtures  in  order  to 
develop  data  necessary  to  determine  the 
risk  chemicals  present  to  human  health 
and  the  environment.  Section  4(e)  of 
TSCA  established  the  Interagency 
Testing  Conunittee  (ITC)  to  recommend 
chemicals  to  the  Administrator  of  EPA 
for  consideration  for  test  rules  under 
section  4(a). 

In  the  ITC's  Fourth  Report  to  the 
Administrator,  published  in  the  Federal 
Register  of  June  1, 1979  (44  FR  31866), 
the  Committee  designated  the  anilines 
category  for  consideration  of  human 
health  and  environmental  effects  testing. 
The  ITC  defined  the  anilines  category 
as:  "Aniline  and  aniline  substituted  in 
one  or  more  positions  with  a  chloro, 
bromo,  or  nitro  group  or  any 
combination  of  one  or  more  of  these 
substituent  groups." 

The  ITC  listed  19  chemicals  in  the 
category  but  instructed  that  the  category 
not  be  hmited  to  the  19  listed.  EPA 
identified  20  chemicals  within  the  ITC's 
category  definition  that  were  in 
production  in  1982. 

The  ITC  recommended  human  health 
and  environmental  effects  testing  in 
general  because  the  high  production 
volumes  of  category  members  suggested 
a  potential  for  significant  human 
exposiu-e  and  environmental  release. 
The  ITC  recommended  testing  for 
chronic  health  effects  with  emphasis  on 
blood  and  nervous  system  disorders 
because  most  category  members 
probably  have  the  ability  to  induce 
methemoglobinemia  and  because 
humans  are  particularly  sensitive  to 
compounds  that  induce 
methemoglobinemia.  The  ITC 
recommended  testing  for  teratogenicity 
because  sustained  methemoglobinemia 
may  have  adverse  effects  on  the  fetus 
and  embryo  of  exposed  pregnant 
women.  The  ITC  recommended  testing 
for  carcinogenicity  because  aniline  has 
been  reported  to  be  carcinogenic  in  male 
rats  and  other  category  members  have  a 
high  suspicion  of  carcinogenicity.  The 
ITC  recommended  testing  for  mutagenic 
effects  because  some  members  have 
been  reported  to  be  mutagenic  and  these 
results  raise  a  suspicion  for  untested 
members.  The  ITC  also  recommended 
epidemiology  studies  to  assess  the 
possible  adverse,  chronic  health  effects, 
where  there  is  or  has  been  significant 
human  exposure,  because  there  is  no 
information  on  the  chronic  effects 
produced  in  humans  exposed  to 
members  of  the  category. 

The  ITC  recommended  environmental 
effects  testing  because  occurrences  of 
residues  and  persistence  in  soil  and 
water  for  some  category  members 
suggested  a  continuous  and  highly 


dispersive  discharge  into  the 
environment  and  available  data  raised  a 
concern  for  the  ability  of  members  to 
produce  adverse  environmental  effects. 
The  ITC  recommended  chemical  fate 
testing  because  of  suspected 
environmental  effects  and  because  there 
are  conflicting  reports  of  the  ability  of 
animals,  plants,  and  microbes  to 
metabolize  and  tolerate  these  chemicals. 

EPA's  response  to  this  designation 
was  published  in  the  Federal  Register  of 
January  3, 1984  (49  FR  108)  as  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  for  the  anilines 
category.  In  the  ANPR,  EPA:  (1) 
Identified  20  individual  chemicals  in 
production  in  1982,  (2)  presented  a 
profile  of  the  available  health  and 
environmental  effects  information  on 
the  chemicals,  (3)  indicated  tentative 
gaps  in  the  available  health  and 
environmental  effects  information,  and 
(4)  proposed  for  public  comment  an 
approach  by  which  tests  would  be 
performed  on  category  members  chosen 
to  represent  small  groups  (subgroups)  of 
category  members  instead  of 
considering  testing  all  category 
members.  The  ANPR  named  six 
subcategories  (aniline, 
monochloroanilines,  polychloroanilines, 
mononitroanilines,  polynitroanilines, 
and  halonitroanilines)  and  seven 
representative  subcategory  members 
(aniline;  4-chloroaniline;  3,4- 
dichloroaniline;  4-nitroaniline;  2,4- 
dinitroaniline;  2-chloro-4-nitroaniIine; 
and  2-bromo-4,6-dinitroaniline)  for 
possible  health  and  environmental 
effects  testing  consideration. 

n.  Public  Response  to  ANPR 

EPA  received  comments  and 
information  from  the  Aniline 
Association  (AA)  and  the  Substituted 
Anilines  Task  Force  (SATF)  of  the 
Synthetic  Organic  Chemical 
Manufacturers  Association,  and 
comments  from  Sodyeco  Inc.,  Eastman 
Kodak,  and  the  Upjohn  Company  (Refs. 
1  through  5).  The  AA  and  SATF 
provided  results  of  surveys  of 
processors  and  users  to  determine  the 
potential  for  human  exposure  and 
environmental  release.  The  AA  and 
SATF  also  provided  additional  data 
from  manufacturers  and  processors  on 
biological  and  workplace  monitoring  for 
human  worker  exposure.  The  exposure, 
release,  and  monitoring  data  were 
supplied  by  the  SATF  as  confidential 
business  information.  The  summary 
conclusions  of  the  SATF  and  other 
comments  were  that:  (1)  The  available 
data  on  potential  human  exposure, 
environmental  release,  and  health  and 
environmental  effects  of  aniline  and 
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substituted  anilines  would  support 
neither  a  TSCA  section  4(a)(1)(A)  nor  a 
section  4(a)(1)(B)  finding  to  require 
further  testing  of  anilines  category 
members  and,  (2)  the  proposed  testing 
will  have  such  an  adverse  economic 
impact  as  to  force  the  manufacturers  of 
the  dyes  and  pigments  made  from  these 
intermediates  to  stop  production  in  the 
United  States.  Industry  toxicologists  for 
the  SATE  commented  that  the 
substituted  anilines  should  not  be 
considered  a  single  category  for 
purposes  of  determining  the  need  to  test 
because  the  category  members  share  no 
common  health  effect,  and  the  category 
should  include  only  those  members  for 
which  a  section  4(a)  fmding  could  be 
made.  The  SATF  commented  that 
structural  and  biological  similarities 
among  the  members  of  three  chemical 
groups — nitroanilines,  chloroanilines, 
and  halonitroanilines — may  be  sufHcient 
to  permit  the  selection  of  a 
representative  test  substance,  the 
toxicity  of  which  might  be  used  to 
characterize  other  members  of  the 
group. 

III.  Decision  Not  To  Continue 
Rulemaking 

A.  Environmental  Effects 

EPA  has  decided  at  this  time  not  to 
continue  rulemaking  proceedings  to 
require  chemical  fate  or  environmental 
effects  testing  of  the  17  anilines  category 
members  listed  in  the  following  Table  1: 

Table  1 .— Aniunes  Category  Members 
Dropped  From  Chemical  Fate  or 
Environmental  Effects  Testing 


CAS  No. 

Chemical  name 

Reason 

»0f 

dropping 

108-42-9 

3-ChtoTOanlline 

(M 

106-47-6 

4-Chloroan«ne 

(•) 

608-27-5 

2,3-0ichloroaniline._ 

554-00-7 

2,4-Oictiloroantlina 

95-82-9 

2,5-Dichloroanillne 

95-76-1 

3,4-Dichloroaniline 

634-93-5 

2,4,6-Trichloroaniline 

68-74-4 

2-Nitroaniline 

99-09-2 

3-Nitroaniline 

100-01-6 

4-NitroanilJne 

97-02-9 

2.4-Dinitroanlline 

121-87-9 

2-Chloro-4-nitroaniline 

6283-25-6 

2-Chloro-5-nitroanMine 

89-63-4 

4-Chloro-2-nitroaniline 

635-22-3 

827-94-1 

1817-73-8 

4-Chloro-3-nitroaniline 

2,6-Dibromo-4-nitroaniline 

2-Bromo-4,6KJinitroaniline 

■  Little  or  no  production  and  release. 

'  Using  available  data,  EPA  finds  no  indication  ol 
potential  unreasonable  risk. 

'  Data  are  adequate  to  reasonat>ly  determine  or 
predict  the  potential  for  risk  o(  injury  to  the  environ- 
ment. 

Thirteen  category  members  are  not 
being  proposed  for  testing  at  this  time, 
because  there  is  little  or  no  production 


or  importation  of  some  of  the 
compounds,  and  because  the  reported 
environmental  release  is  judged  to  be 
insignificant  for  all  13  chemicals. 

Because  there  is  some  manufacture 
and  release  of  4-chloroaniline,  3,4- 
dichloroaniline,  2-nitroaniline,  and  4- 
nitroaniline,  EPA  has  estimated  the 
environmental  risk  potential  of  these 
chemicals,  by  comparing  available 
aquatic  vertebrate  or  invertebrate 
LCSO's  to  site-specific  predicted 
environmental  concentrations  (PECs) 
(Refs.  6  through  14).  In  general,  if  the 
median  lethal  concentration  (LCSO)  for  a 
chemical  exceeds  its  predicted  or 
measured  environmental  concentration 
by  3  orders  of  magnitude  or  exceeds  1 
mg/L  and  the  potential  for  the  substance 
to  bioconcentrate  in  tissues  of  aquatic 
organisms  is  low,  i.e.  Kow  <  100,  the 
Agency  considers  the  substance  to  be  of 
low  priority  for  further  aquatic  toxicity 
testing  or  assessment.  The  factor  of  3 
orders  of  magnitude  between  the  LC50 
and  PEC  takes  into  account 
uncertainties  related  to  interspecies 
variability  and  acute-to-chronic  or  lab- 
to-field  effects  extrapolations.  Because 
the  LCSO's  for  4-chloroaniline,  3,4- 
dichloroaniline,  2-nitroaniline,  and  4- 
nitroaniline  exceed  the  site-specific 
PECs  for  these  category  members  by  3 
orders  of  magnitude,  or  exceed  1  mg/L 
and  the  Kow  values  of  these  anilines  are 
<100,  EPA  finds  no  indication  of 
potential  unreasonable  risk. 
Furthermore,  EPA  believes  that  factors 
used  in  calculating  the  predicted 
environmental  concentrations,  such  as 
assuming  low  flow  conditions  of  a  river 
and  assuming  that  no  biodegradation  or 
adsorption  occurs  to  remove  these 
chemicals  from  the  aquatic  environment, 
are  very  conservative  and  provide  an 
additional  margin  of  confidence  that 
current  releases  of  these  four  category 
members  present  no  unreasonable  risk 
of  injury  to  the  environment.  In  addition. 
EPA  finds  that  data  on  the 
environmental  effects  of  3,4- 
dichloraoniline  are  sufficient  to 
reasonably  determine  or  predict  the 
potential  for  risk  of  injury  to  the 
environment  (Refs.  7  through  10). 

In  summary,  the  ITC  recommended 
chemical  fate  and  environmental  effects 
testing  of  the  anilines  category  because 
high  production  volumes  of  some 
members  suggested  a  potential  for 
significant  environmental  exposure  and 
a  concern  for  potential  persistence  in 
soil  and  water  and  for  members  to 
produce  adverse  environmental  effects. 
However,  EPA  concludes  that  available 
environmental  effects  data  and 
confidential  release  data  provided  by 
manufacturers  and  processors  of  these 


substances  do  not  support  a  TSCA 
section  4(a)(1)(A)  finding  that  the 
anilines  category  members  listed  in 
Table  1  may  present  an  unreasonable 
risk  of  injury  to  the  environment.  EPA 
also  concludes  on  the  basis  of  this 
information,  some  of  which  was 
unavailable  to  the  ITC,  that  there  is  not 
sufficient  environmental  release  to 
support  a  TSCA  section  4(a)(1)(B) 
finding  of  substantial  production  and 
substantial  release  to  the  environment. 
Therefore,  the  Agency  is  not  proposing 
chemical  fate  or  environmental  effects* 
testing  of  the  anilines  category 
members,  listed  in  Table  1.  at  this  time. 

EPA  will  monitor  future 
manufacturing  of  these  17  chemicals 
through  the  section  8(b)  TSCA  Inventory 
Update  Rule,  40  CFR  710,  published  in 
the  Federal  Register  of  June  12, 1986  (51 
FR  21438),  because  some  of  the  anilines 
category  members  for  which  testing  is 
not  being  required  cause  toxic  effects  in 
aquatic  organisms. 

B.  Health  Effects 

EPA  has  decided  at  this  time  not  to 
continue  rulemaking  proceedings  to 
require  human  health  effects  testing  of 
the  13  anilines  category  members  listed 
in  the  following  Table  2: 

Table  2.— Aniunes  Category  Members 
Dropped  From  Health  Effects 
Testing 


CAS  No. 

Ctiemical  name 

108-42-9 

3-Chkxoaniline 

608-27-5 

2.3-Dichloroaniline 

554-00-7 

2,4-Dichloroan)line 

95-82-9 

2,5-Dichloroaniline 

634-93-5 

2.4.6-Trichloroanfline 

99-09-2 

3-Nitroanilme 

121-87-9 

2-Ctiloro-4-nitroanriine 

6283-25-6 

2-CNoro-5-nitroaniline 

89-63-4 

4-Chloro-2-nitroaniline 

635-22-3 

4-Chloro-3-nitroaniline 

99-30-9 

2.6-Dichkxo-4-nitroaniline 

827-94-1 

Dit>romo-4-nitroarHline 

1817-73-8 

2-Bromo-4,6-din[troaniline 

EPA  has  assessed  the  potential  risk  of 
injury  to  human  heatlh  from  exposure  to 
chemicals  in  the  anilines  category,  and 
EPA's  evaluation  indicates  that  a  TSCA 
section  4(a)(1)(A)  finding  of  "may 
present  an  unreasonable  risk"  cannot  be 
supported  for  these  13  chemicals  (Refs. 
14  through  23). 

The  ITC  based  its  recommendations 
for  chronic  health  effects  (with  emphasis 
on  blood  and  nervous  system  disorders) 
and  teratogenic  effects  testing  and  for 
epidemiology  studies  of  the  anilines 
catgegory  on  the  potential  for  some 
category  members  to  cause 
methemoglobinemia  in  humans.  The  ITC 
recommended  mutagenic  and  oncogenic 
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effects  testing  because  some  category 
members  were  reported  to  be  oncogenic 
and/or  mutagenic  and  these  results 
raise  a  suspicion  of  these  effects  for 
untested  members. 

On  the  basis  of  information  not 
available  to  the  ITC  on  the  number  of 
workers  potentially  exposed,  duration  of 
potential  exposure,  and  measured  or 
estimated  exposure  levels,  EPA  has 
determined  that  there  is  no  basis,  at  this 
time,  to  believe  that  these  13  chemicals 
may  present  an  unreasonable  risk  for 
any  of  the  effects  recommended  by  the 
ITC  because:  (1)  Very  few  workers  are 
potentially  exposed  and  the  period  for 
potential  exposure  is  brief,  (2]  available 
health  effects  data  for  the  anilines 
category  members,  listed  in  Table  2, 
report  no  chronic  (including  hematologic 
and  neurotoxic],  teratologic,  or 
reproductive  effects  that  occur  below 
exposure  levels  that  cause 
methemoglobinemia  (concern  for 
reporductive  effects  was  raised  by  EPA 
in  the  ANPR),  and  (3)  the  manufacturers 
and  processors  control  human  exposure 
below  the  threshold  for 
methemoglobinemia  (and  therefore  for 
known  chronic,  teratologic,  and 
reproductive  health  effects  of  the 
anilines  category)  (Refs.  14  and  16]. 
Epidemiology  studies  are  not  necessary 
at  this  time  because  reported  worker 
exposure  levels  are  below  the 
concentrations  that  are  likely  to  cause 
health  effects  from  exposure  to 
methemoglobinemia-producing 
compounds.  In  addition,  EPA  flnds  the 
data  (currently  available  or  required 
under  an  EPA  Office  of  Pesticide 
Programs  Registration  Standard]  on  the 
chronic,  teratologic,  and  reproductive 
effects  of  2,6-dichloro-4-nitroaniline  are 
sufficient  to  determine  or  predict  the 
risk  of  injury  to  human  health  for  these 
effects  (Ref.  17). 

In  summary,  the  ITC  recommended 
testing  of  anilines  for  chronic  effects, 
and  teratologic,  oncogenic,  and 
mutagenic  ejects,  and  EPA  raised  a 
possible  concern  for  reproductive 
effects;  however,  EPA  concludes  that 
available  health  effects  and  confidential 
occupational  exposure  information 
provided  by  manufacturers  and 
processors  of  substituted  anilines,  some 
of  which  was  not  available  to  the  ITC, 
does  not  support  a  TSCA  section 
4(a)(l](A]  finding  that  the  13  category 
members,  listed  in  Table  2,  may  present 
an  unreasonable  risk  of  injury  to  human 
health.  EPA  also  concludes  on  the  basis 
of  this  information  that  there  is  not 
sufficient  human  exposure  to  support  a 
TSCA  section  4(a)(1)(B)  finding  for 
health  effects.  Therefore,  the  Agency  is 
not  proposing  health  effects  testing  for 


the  substituted  anilines  listed  in  Table  2 
at  this  time. 

EPA  will  monitor  future 
manufacturing  of  these  13  chemicals 
through  the  section  8(a)  TSCA  Inventory 
Update  Rule.  40  CFR  Part  710,  published 
in  the  Federal  Register  of  June  12, 1986 
(51  FR  21438],  because  some  of  the 
anilines  category  members  for  which 
testing  is  not  being  required  cause  toxic 
effects  in  laboratory  animals. 

IV.  Public  Record 

EPA  has  established  a  public  record 
for  this  decision  not  to  test  under  section 
4  of  TSCA  (docket  number  OPTS- 
42054A).  This  record  includes  the 
following  information: 

A.  Supporting  Documentation 

(1)  Federal  Register  notice  designating  the 
Anilines  category  to  the  priority  list  (44  FR 
107;  June  1, 1979),  and  all  comments  received 
thereon. 

(2)  Advance  Notice  of  Proposed 
Rulemaking  for  the  Anilines  Category  (49  FR 
108:  lanuary  3, 1964). 

(3)  Partial  Update  of  TSCA  Inventory 
Database;  Production  and  Site  Reports.  Final 
Rule.  (51  FR  21438;  June  12. 1986). 

(4)  Communications  consisting  of: 

(a)  Written  public  and  intra-agency  or 
interagency  memoranda  and  comments. 

(b)  Summaries  of  telephone  conversations. 

(c)  Summaries  of  meetings. 

(5)  Reports — published  and  unpublished 
factual  materials,  including  contractors' 
reports. 

B.  References 

(1)  LaRoe,  Winn  and  Moerman,  Counsel  for 
Aniline  Association.  Comments  of  the 
Aniline  Association  on  the  Advance  Notice 
of  Proposed  Rulemaking  on  the  Need  for 
Additional  Testing  of  Aniline  Under  Section  4 
of  TSCA.  (1984). 

(2)  Cleary.  Gottheb,  Steen  and  Hamilton, 
Counsel  for  Substituted  Anilines  Task  Force. 
Comments  on  Advance  Notice  of  Proposed 
Rulemaking  for  Chloro-.  Bromo-.  and/or 
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(3)  Sodyeco  Inc.  Comments  of  Sodyeco  Inc. 
on  the  Advance  Notice  of  Proposed 
Rulemaking  on  the  Need  for  Additional 
Testing  of  Anilines  Under  Section  4  of  TSCA. 
Letter  of  March  2, 1984  from  B.W.  Drum  to 
TSCA  Public  Information  Office. 

(4)  Eastman  Kodak  Company.  Comments  of 
Eastman  Kodak  on  the  Advance  Notice  of 
Proposed  Rulemaking  on  the  Need  for 
Additional  Testing  of  Aniline  Under  Section  4 
of  TSCA.  Letter  of  March  2. 1984  from  R.F. 
Brothers  to  TSCA  Public  Information  Office. 

(5)  Upjohn  Company.  Aniline  and  Chloro-, 
Bromo-  and/or  Nitroanilines:  Response  to  the 
Interagency  Testing  Committee  by  Upjohn 
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(6)  Monsanto  Chemical  Company.  "Acute 
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magna. "  Conducted  by  Analytical 
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This  record  includes  basic  information 
considered  by  the  Agency  in  developing 
this  notice.  Confidential  business 
information  (CBI),  while  part  of  the 
record,  is  not  available  for  public 
review.  A  public  version  of  the  record 
from  which  CBI  has  been  deleted  is 
available  for  inspection  in  the  TSCA 
Public  Docket  Office.  Room.  Rm.  NE- 
G004.  401  M  St..  SW.,  Washington.  DC. 
from  8  a.m.  to  4  p.m..  Monday  through 


Friday,  except  legal  holidays.  The 
Agency  will  supplement  the  record 
periodically  with  additional  relevant 
information  received. 

Authority:  15  U.S.C.  2603. 
Dated:  August  8. 1988. 
|.A.  Moore, 

Assistant  Administrator  for  Pesticides  and 

Toxic  Substances. 

[FR  Doc.  88-18728  Filed  8-18-88;  8.45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  31 

Salary  Offset  for  Federal  Employees 
Who  are  Indebted  to  ttie  United  States 
Under  Programs  Administered  by  ttie 
Secretary  of  Education 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  of  Education 
(Secretary)  amends  regulations 
governing  the  use  of  offset  against 
current  pay  accounts  of  Federal 
employees  and  payments  due  from  the 
accounts  of  former  employees  under 
Civil  Service  Retirement  System  or  the 
Federal  Employees  Retirement  System 
to  recover  amounts  owed  on  debts 
arising  under  programs  administered  by 
the  Secretary.  The  amendments  simpli^ 
the  procedure  used  to  provide  the 
employee  notice  of  the  proposed  offset, 
as  well  as  the  procedures  used  to  permit 
an  employee  to  inspect  records  relating 
to  the  debt  to  seciu'e  a  hearing  on  the 
debt  or  proposed  offset  schedule,  and  to 
enter  into  a  repayment  agreement  for 
the  debt  in  order  to  avoid  collection  by 
offset. 

EFFECTIVE  DATES:  These  regulations 
take  effect  September  19, 1988,  pursuant 
to  5  U.S.C.  553.  The  provisions  of  §§  31.6 
through  31.10  of  these  fmal  regulations 
apply  to  any  employee  who.  on  the 
effective  date  of  these  regulations,  had 
not  yet  received  a  hearing  requested  in 
accordance  with  the  requirements  of  34 
CFR  31.6(a)  of  current  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Nielson,  U.S.  Department  of 
Education,  Office  of  Management.  Room 
3017.  FOB  6, 400  Maryland  Avenue,  SW., 
Washington,  DC  20202.  Telephone 
number  (202)  732-4194. 

SUPPLEMENTARY  INFORMATION:  The 

Secretary  amends  the  rules  governing 
the  collection  of  debts  arising  under 
programs  administered  by  the 
Department  of  Education  by  offset 
against  payments  of  salary  of  a  Federal 
employee,  or  against  amounts  payable 
to  a  former  Federal  employee  or  the 
beneficiary  of  such  an  employee  from  an 
account  under  the  Civil  Service 
Retirement  System  or  Federal  Employee 
Retirement  System,  referred  to  generally 
in  the  rules  as  the  Federal  retirement 
account  of  the  employee.  These  rules 
simplify  and  expedite  the  current  salary 
offset  procedures  by  making  them  more 
consistent  with  those  used  under  Part  30 
for  collection  by  offset  against  Federal 
income  tax  refunds.  The  revised 
regulations  are  consistent  with  the 
requirements  of  the  Debt  Collection  Act 


and  of  government-wide  regulations 
issoed  by  the  Office  of  Personnel 
Management  (0PM),  except  that 
employees  are  given  65  days  to  respond 
to  the  pre-offset  notice,  rather  than  the 
30  days  required  under  the  Act  and 
under  0PM  rules. 

The  rationale  for  the  adoption  of  these 
rules  is  stated  in  the  preamble  to  the 
Notice  of  Proposed  Rulemaking,  at  53  PR 
15336-15337.  With  minor  exceptions,  the 
fmal  regulations  are  those  rules 
described  in  the  NPRM;  that  rationale  is 
therefore  adopted  here  by  reference. 

Only  one  written  comment  was 
received  in  response  to  the  NPRM.  The 
commenter,  an  institution  participating 
in  the  Perkins  Loan  Program  under  title 
IV  part  E  of  the  Higher  Educaticm  Act  of 
1965,  as  amended,  suggested  that  the 
Secretary  assist  institutions  of  higher 
education  in  collecting  defaulted  Perkins 
loans  held  by  the  institutions  by  salary 
offset  under  these  rules.  Perkins  loans 
are  made  by  institutions  from  a  fund 
composed  of  Federal  and  institutional 
capital  contributions,  and  the 
Department  has  an  equitable  interest  in 
these  loans;  however,  the  loans  are 
payable  to  the  institution,  and  the 
United  States  has  no  right  to  payment 
on  its  own  account  unless  the  institution 
relinquishes  its  interest  in  the  loan  and 
assigns  the  loan  to  the  Department. 
Because  the  statute  authorized  salary 
offset  only  to  collect  debts  to  which  the 
United  States  is  entitled  to  be  repaid,  5 
U.S.C.  5514(a)(1),  the  Secretary  declines 
to  adopt  the  suggested  use  of  salary 
offset  for  loans  not  yet  assigned  to  the 
Department. 

The  Secretary  has  revised  S  S  31.4(c), 
31.5(a)(2),  and  31.10(c)  slightly  to  clari^ 
the  effect  of  a  failure  by  the  employee  to 
meet  deadlines  in  this  part.  First,  these 
changes  clarify  that  the  Department 
provides  the  docimients,  hearing,  or 
opportunity  to  resolve  payment  of  the 
debt  by  agreement  to  any  employee  who 
so  requests,  whether  or  not  the  request 
is  made  within  the  deadlines  in  this  part 
Second,  consistent  with  5  CFR 
550.1104(d)(9),  if  the  employee  makes  a 
request  for  a  hearing  after  the  deadlines 
in  these  regulations,  the  Department 
delays  the  start  of  an  offset  or  suspends 
an  offset  already  commenced,  only  if  the 
employee  provides  proof  satisfactory  to 
the  Department  that  the  employee 
lacked  notice  of  the  proposed  offset  or 
that  factors  beyond  the  control  of  the 
employee  prevented  him  or  her  from 
making  the  request  for  a  hearing,  until 
the  deadline  had  passed.  However,  the 
Department  will  routinely  send  pre- 
offset  notices  both  to  the  residence  and 
the  work  address  of  the  employee. 
Therefore,  a  debtor  currently  employed 
by  a  Federal  agency  who  claims  lack  of 


notice  must  demonstrate  more  than  a 
mere  change  of  home  address  in  order  to 
show  that  delay  or  suspension  of  the 
offset  is  justified.  The  Secretary  has 
adopted  a  sixty-five  day  period  for 
requesting  a  hearing,  more  than  twice  as 
long  as  that  mandated  in  the  statute  and 
in  0PM  rules,  in  order  to  minimize  the 
likelihood  that  factors  over  which  the 
employee  may  lack  control,  including 
misrouted  or  delayed  mail,  illness,  or 
absence  from  one's  residence  on  travel 
or  vacation,  would  signiffcantly 
prejudice  the  ability  to  make  a  timely 
request  for  a  hearing.  The  Secretary 
therefore  expects  that  only  in  the  most 
unusual  circumstances  will  he  exercise 
this  discretion  to  defer  or  suspend  an 
offset  for  an  employee  who  does  not 
request  relief  in  a  timely  manner  under 
these  rules. 

The  Secretary  reconsidered  the 
provision  of  9  31.5.(d)  of  the  NPRM  that 
would  have  required  employees  who 
were  offered  oral  hearings  to  confirm 
within  ten  days  of  the  date  of  the  offer 
that  they  would  appear  for  a  scheduled 
hearing;  this  period  has  been  lengthened 
in  this  final  rule  to  allow  15  days  for 
employees  to  confirm  their  intention  to 
appear.  34  CFR  31.5(d).  In  addition,  the 
Secretary  has  adopted,  for  consistency, 
the  deHnition  of  agency  used  in  the  0PM 
regulations,  5  CFR  550.1103,  and  made 
conforming  revisions  to  the  definitions 
of  agency  and  employee  in  these  rules. 
34  CFR  31.2. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  they  would  affect  only 
individuals,  who  are  not  included  within 
the  definition  of  "small  entities"  in  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  34  CFR  Part  31 

Claims,  Debt  collection. 

Dated:  July  1, 1988. 
WilHam ).  Bennett. 
Secretary  of  Education. 

The  Secretary  revises  Part  31  of  Title 
34  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 
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PART  31— SALARY  OFFSET  FOR 
FEDERAL  EMPLOYEES  WHO  ARE 
INDEBTED  TO  THE  UNITED  STATES 
UNDER  PROGRAMS  ADMINISTERED 
BY  THE  SECRETARY  OF  EDUCATION 
Sec. 

31.1  Scope. 

31.2  Definitions. 

31.3  Pre-offset  notice. 

31.4  Request  to  inspect  and  copy  documents 
relating  to  a  debt. 

31.5  Request  for  hearing  on  the  debt  or  the 
proposed  offset. 

31.6  Location  and  timing  of  oral  hearing. 

31.7  Hearing  procedures. 

31.8  Rules  of  decision. 

31.9  Decision  of  the  hearing  official. 

31.10  Request  for  repayment  agreement. 

31.11  Offset  process. 

Authority:  5  U.S.C.  5514;  31  U.S.C.  3716. 
S  31.1    Scope. 

(a)  General.  The  Secretary  establishes 
the  standards  and  procedures  in  this 
part  that  apply  to  the  offset  from 
disposable  pay  of  a  current  or  former 
Federal  employee  or  from  amounts 
payable  from  the  Federal  retirement 
account  of  a  former  Federal  employee  to 
recover  a  debt  owed  the  United  States 
under  a  program  administered  by  the 
Secretary  of  Education. 

(b)  Exclusions.  This  part  does  not 
apply  to — 

(1)  Offsets  under  34  CFR  Part  32  to 
recover  for  overpayments  of  pay  or 
allowances  to  an  employee  of  the 
Department; 

(2)  Offsets  under  34  CFR  Part  30;  or 

(3)  Offsets  under  Sec.  124  of  Pub.  L 
97-276  to  collect  debts  owed  to  the 
United  States  on  judgments. 

(c)  Reports  to  consumer  reporting 
agency.  The  Secretary  may  report  a  debt 
to  a  consumer  reporting  agency  after 
notifying  the  employee,  in  accordance 
with  34  CFR  30.35.  of  the  intention  to 
report  the  debt,  and  after  providing  the 
employee  an  opportunity  to  inspect 
documents,  receive  a  hearing,  and  enter 
into  a  repayment  agreement  under  this 
part. 

(Authority:  5  U.S.C.  5514;  31  U.S.C.  3711;  31 
U.S.C.  3716) 

S31.2    Definttlon* 

As  used  in  this  part: 
"Agency" means — 

(1)  An  Executive  agency  as  defined  in 
5  U.S.C.  105.  including  the  U.S.  Postal 
Service  and  the  U.S.  Postal  Rate 
Commission; 

(2)  A  military  department  as  defined 
in  5  U.S.C.  102; 

(3)  An  agency  or  court  in  the  judicial 
branch,  including  a  court  as  defined  in 
28  U.S.C.  610.  the  District  Court  for  the 
Northern  Mariana  Islands,  and  the 
Judicial  Panel  on  Multidistrict  Litigation; 


(4)  An  agency  of  the  legislative 
branch,  including  the  U.S.  Senate  and 
the  U.S.  House  of  Representatives;  and 

(5)  Any  other  independent 
establishment  that  is  an  entity  of  the 
Federal  Government. 

"Days"  refer  to  calendar  days. 

"Department"  means  the  Education 
Department. 

"Disposable  pay"  means  the  amount 
that  remains  from  an  employee's  pay 
after  required  deductions  for  Federal, 
State,  and  local  income  taxes;  Social 
Security  taxes,  including  Medicare 
taxes;  Federal  retirement  programs; 
premiums  for  basic  life  insurance  and 
health  insurance  benefits;  and  such 
other  deductions  that  are  required  by 
law  to  be  withheld. 

"Employee"  means  a  current  or  former 
employee  of  an  agency.  In  the  case  of  an 
offset  proposed  to  collect  a  debt  owed 
by  a  deceased  employee,  the  references 
in  this  part  to  the  employee  shall  be 
read  to  refer  to  the  payee  of  benefits 
from  the  Federal  retirement  account  or 
other  pay  of  the  employee. 

"Federal  retirement  account"  means 
an  account  of  an  employee  under  the 
Civil  Service  Retirement  System  or  the 
Federal  Employee  Retirement  System. 

"Offset"  means  a  deduction  from  the 
pay  of  an  employee,  or  a  payment  due 
from  the  Federal  retirement  account  of 
an  employee,  to  satisfy  a  debt. 

"Pay"  means  basic  pay,  special  pay. 
incentive  pay,  retired  pay.  retainer  pay, 
or,  in  the  case  of  an  individual  not 
entitled  to  basic  pay,  other  authorized 
pay.  including  severance  pay  or  lump 
sum  payments  for  accrued  annual  leave, 
and  amounts  payable  from  the  Federal 
retirement  account  of  an  employee. 

"Secretary"  means  the  Secretary  of 
the  Department  of  Education  or  an 
official  or  employee  of  the  Department 
acting  for  the  Secretary  under  a 
delegation  of  authority. 

{Authority:  5  U.S.C.  5514;  31  U.S.C.  3716) 

§  30.3    Pre-offset  notice. 

(a]  At  least  65  days  before  initiating 
an  offset  against  the  pay  of  an 
employee,  the  Secretary  sends  a  written 
notice  to  the  employee  stating — 

(1)  The  nature  and  amount  of  the  debt: 

(2)  A  demand  for  payment  of  the  debt; 

(3)  The  manner  in  which  the  Secretary 
charges  interest,  administrative  costs, 
and  penalties  on  the  debt; 

(4)  The  Secretary's  intention  to  collect 
the  debt  by  offset  against — 

(i)  15  percent  of  the  employee's 
current  disposable  pay;  and 

(ii)  If  the  debt  cannot  be  satisfied  by 
offset  against  current  disposable  pay,  a 
specified  amount  of  severance  pay,  a 
lump  sum  annual  leave  payment,  a  final 
salary  check,  or  payments  from  the 
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Federal  retirement  account  of  the 
employee; 

(5)  The  amount,  frequency, 
approximate  beginning  date  and 
duration  of  the  proposed  offset; 

(6)  The  employee's  opportunity  to — 
(i)  Inspect  and  copy  Department 

records  pertaining  to  the  debt: 

(ii)  Obtain  a  pre-offset  hearing  before 
a  hearing  official  who  is  not  under  the 
control  or  supervision  of  the  Secretary 
regarding  the  existence  or  amount  of  the 
debt,  or  the  proposed  offset  schedule: 
and 

(iii)  Enter  into  a  written  agreement 
with  the  Secretary  to  repay  the  debt; 

(7)  The  date  by  which  the  employee 
must  request  an  opportunity  set  forth 
under  paragraph  (a)(6)  of  this  section: 

(8)  The  grounds  for  objecting  to 
collection  of  the  debt  by  offset; 

(9)  The  applicable  hearing  procedures 
and  requirements: 

(10)  "That  the  Secretary  grants  any 
request  for  access  to  records,  for  a 
hearing,  or  for  a  satisfactory  repayment 
agreement  made  by  an  employee; 

(11)  That  the  Secretary  does  not  delay 
the  start  of  the  proposed  offset,  or 
suspend  an  offset  already  commenced, 
unless — 

(i)  An  employee  makes  the  request  for 
access  to  records  or  for  a  hearing,  or 
enters  into  a  repayment  agreement  that 
is  acceptable  to  the  Secretary,  before 
the  deadlines  described  in  this  part:  or 

(ii)  An  employee  requests  a  hearing 
after  the  deadlines  established  in 
§  31.5(a),  but  submits  evidence 
satisfactory  to  the  Secretary  that  the 
request  was  not  made  in  a  timely 
manner  because  the  employee  did  not 
have  notice  of  the  proposed  offset,  or 
was  prevented  from  making  the  request 
by  factors  beyond  his  or  her  control, 
until  after  the  deadlines  had  passed: 

(12)  That  a  final  decision  on  the 
hearing  will  be  issued  not  later  than  60 
days  after  the  date  on  which  the 
employee  files  a  request  for  a  hearing 
under  §  31.5,  unless  a  delay  in  the 
proceedings  is  granted  at  the  request  of 
the  employee; 

(13)  That  submission  by  the  employee 
of  knowingly  false  statements, 
representations  or  evidence  may  subject 
the  employee  to  applicable  disciplinary 
procedures,  or  civil  or  criminal 
penalties:  and 

(14)  That  any  amounts  paid  or 
collected  by  offset  on  a  debt  later 
determined  to  be  unenforceable  or 
canceled  will  be  refunded  to  the 
employee. 

(b)(1)  In  determining  whether  an 
employee  has  requested  an  opportunity 
set  forth  under  paragraph  (a)l6)  of  this 
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section  in  a  timely  manner,  the 
Secretary  relies  on — 

(i)  A  legibly  dated  U.S.  Postal  Service 
postmark  for  the  employee's  request;  or 

(ii)  A  legibly  stamped  U.S.  Postal 
Service  mail  receipt  for  the  employee's 
request. 

(2)  The  Secretary  does  not  rely  on 
either  of  the  following  as  proof  of 
mailing: 

(i)  A  private  metered  postmark. 

(ii)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

(c)  Payment  by  offset  under  this  part 
of  all  or  part  of  a  debt  does  not 
constitute  an  acknowledgment  of  the 
debt  or  a  waiver  of  rights  available  to 
the  employee  under  this  part  or  other 
applicable  law  if  the  employee  has  not 
agreed  in  writing  to  the  offset. 

{Authority:  5  U.S.C.  5514;  31  U.S.C.  3716) 

§  31.4    Request  to  Inspect  and  copy 
documents  relating  to  a  debt 

(a)  The  Secretary  makes  available  for 
inspection  and  copying  before  offset 
under  this  part  those  Department 
documents  that  relate  to  the  debt,  if  the 
employee — 

(1)  Files  a  written  request  to  inspect 
and  copy  the  documents  within  20  days 
of  the  date  of  the  pre-offset  notice  under 
§  31.3,  and 

(2)  Files  the  request  at  the  address 
specified  in  that  notice. 

(b)  A  request  filed  under  paragraph 
(a)(1)  of  this  section  must  contain — 

(1)  All  information  provided  to  the 
employee  in  the  pre-offset  notice  under 
§  31.3  that  identifies  the  employee  and 
the  debt,  including  the  employee's  Social 
Security  number  and  the  program  under 
which  the  debt  arose,  together  with  any 
corrections  of  that  identifying 
information;  and 

(2)  A  reasonably  specific 
identification  of  the  documents  that  the 
employee  wishes  to  have  available  for 
inspection  and  copying. 

(c)  The  Secretary  makes  available 
documents  for  inspection  and  copying 
upon  request  by  the  employee.  However, 
the  Secretary  may  initiate  an  offset 
before  making  the  requested  documents 
available  if  the  employee  fails  to  request 
inspection  and  copying  in  accordance 
with  this  section. 

(Authority:  5  U.S.C.  5514;  31  U.S.C.  3716) 

§  31.5    Request  for  hearing  on  the  debt  or 
the  proposed  offset 

(a)  Deadlines.  (1)  The  Secretary 
provides  a  hearing  before  offset  on  the 
existence,  amount,  or  enforceability  of 
the  debt  described  in  the  pre-offset 
notice  provided  under  §  31.3,  or  on  the 
amount  or  frequency  of  the  offsets  as 
proposed  in  that  notice,  if  the 
employee — 


(i)  Files  a  request  for  the  hearing 
within  the  later  of — 

(A)  65  days  after  the  date  of  the  pre- 
offset  notice  provided  under  S  31.3;  or 

(B)  15  days  after  the  date  on  which  the 
Secretary  makes  available  to  the 
employee  the  relevant,  requested 
documents  if  the  employee  had 
requested  an  opportunity  to  inspect  and 
copy  documents  within  20  days  of  the 
date  of  the  pre-offset  notice  provided 
under  §  31.3;  and 

(ii)  Files  a  request  at  the  address 
specified  in  that  notice. 

(2)  The  Secretary  provides  a  hearing 
upon  request  by  the  employee.  However, 
if  the  employee  does  not  submit,  within 
the  deadlines  in  paragraph  (a)(1)  of  this 
section,  a  request  that  meets  the 
requirements  of  paragraphs  (b)  and  (c) 
of  this  section,  the  Secretary  does  not 
delay  the  start  of  an  offset,  or  suspend 
an  offset  already  commenced,  unless  the 
employee  submits  evidence  satisfactory 
to  the  Secretary  that  the  request  was  not 
made  in  a  timely  manner  because  the 
employee  did  not  have  notice  of  the 
proposed  offset,  or  was  otherwise 
prevented  from  making  the  request  by 
factors  beyond  his  or  her  control,  until 
after  the  deadlines  had  passed. 

(b)  Contents  of  request  for  a  hearing. 
A  request  for  a  hearing  must  contain — 

(1)  All  information  provided  to  the 
employee  in  the  pre-offset  notice  under 
§  31.3  that  identifies  the  employee  and 
the  particular  debt,  including  the 
employee's  Social  Security  number  and 
the  program  under  which  the  debt  arose, 
together  with  any  corrections  needed 
with  regard  to  that  identifying 
information; 

(2)  An  explanation  of  the  reasons  why 
the  employee  believes  that — 

(i)  The  debt  as  stated  in  the  pre-offset 
notice  is  not  owing  or  is  not  enforceable 
by  offset;  or 

(ii)  The  amount  of  the  proposed  offset 
described  in  the  pre-offset  notice  will 
cause  extreme  financial  hardship  to  the 
employee; 

(3)  If  the  employee  contends  that  the 
amount  of  the  proposed  offset  will  cause 
extreme  financial  hardship  under  the 
standards  set  forth  in  §  31.8(b) — 

(i)  An  alternative  offset  proposal; 

(ii)  An  explanation,  in  writing, 
showing  why  the  offset  proposed  in  the 
notice  would  cause  an  extreme  financial 
hardship  for  the  employee;  and 

(iii)  Documents  that  show  for  the 
employee  and  for  the  spouse  and 
dependents  of  the  employee,  for  the  one- 
year  period  preceding  the  Secretary's 
notice  and  for  the  repayment  period 
proposed  by  the  employee  in  his  or  her 
offset  schedule — 

(A)  Income  from  all  sources, 

(B)  Assets, 


(C)  Liabilities, 

(D)  Number  of  dependents, 

(E)  Expenses  for  food,  housing, 
clothing,  and  transportation, 

(F)  Medical  expenses,  and 

(G)  Exceptional  expenses,  if  any;  and 
(4)  Copies  of  all  documents  that  the 

employee  wishes  to  have  considered  to 
support  the  objections  raised  by  the 
employee  regarding  the  enforceability  of 
the  debt  or  the  claim  of  extreme 
financial  hardship. 

(c)  Request  for  oral  hearing.  (1)  If  the 
employee  wants  the  hearing  to  be 
conducted  as  an  oral  hearing,  the 
employee  must  submit  a  request  that 
contains  the  information  listed  in 
paragraph  (b)  and  must  include  with  the 
request — 

(i)  An  explanation  of  reasons  why  the 
employee  believes  that  the  issues  raised 
regarding  the  enforceability  of  the  debt 
or  a  claim  of  extreme  financial  hardship 
cannot  be  resolved  adequately  by  a 
review  of  the  written  statements  and 
documents  provided  with  the  request  for 
a  hearing; 

(ii)  An  identification  of — 

(A)  The  individuals  that  the  employee 
wishes  to  have  testify  at  the  oral 
hearing; 

(B)  The  specific  issues  about  which 
each  individual  is  prepared  to  testify; 
and 

(C)  The  reasons  why  each  individual's 
testimony  is  necessary  to  resolve  the 
issue. 

(2)  The  Secretary  grants  a  request  for 
an  oral  hearing  if — 

(i)  The  employee  files  a  request  for  an 
oral  hearing  that  meets  the  requirements 
of  paragraphs  (b)  and  (c)  of  this  section; 
and 

(ii)  The  Secretary  determines  that  the 
issues  raised  by  the  employee  require  a 
determination  of  the  credibility  of 
testimony  and  cannot  be  adequately 
resolved  by  a  review  of  the  written 
statements  and  documents  submitted  by 
the  employee  and  documents  contained 
in  the  Department's  records  relating  to 
the  debt. 

(3)  The  Secretary  may  decline  a 
request  for  an  oral  hearing  if  the 
Secretary  accepts  the  employee's  proffer 
of  testimomy  made  in  the  request  for  an 
oral  hearing  under  paragraph  (c)(1)  of 
this  section,  and  considers  the  facts  at 
issue  to  be  established  as  stated  by  the 
employee  in  the  request. 

(4)  If  the  Secretary  grants  a  request  for 
an  oral  hearing,  the  Secretary — 

(i)  Notifies  the  employee  in  writing 
of— 

(A)  The  date,  time,  and  place  of  the 
hearing; 

(B)  The  name  and  address  of  the 
hearing  official; 
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(C)  The  employee's  right  to  be 
represented  at  the  hearing  by  counsel  or 
other  representatives; 

(D)  The  employee's  right  to  present 
and  cross-examine  witnesses;  and 

(E)  The  employee's  right  to  waive  the 
requested  oral  hearing  and  receive  a 
hearing  in  the  written  record;  and 

(ii)  Provides  the  hearing  official  with  a 
copy  of  all  written  statements  submitted 
by  the  employee  with  the  request  for  a 
hearing,  and  all  documents  pertaining  to 
the  debt  or  the  amount  of  the  offset 
contained  in  the  Department's  files  on 
the  debt  or  submitted  with  the  request 
for  a  hearing. 

(d)  Employee  choice  of  oral  hearing  or 
hearing  on  written  submissions.  An 
employee  who  has  been  sent  notice 
under  paragraph  (c)(4)  that  an  oral 
hearing  will  be  provided  must,  within  15 
days  of  the  date  of  that  notice,  state  in 
writing  to  the  hearing  official  and  the 
Secretary — 

(1)  Whether  the  employee  intends  to 
proceed  with  the  oral  hearing,  or  wishes 
a  decision  based  on  the  written  record; 
and 

(2)  Any  changes  in  the  list  of  the 
witnesses  the  employee  proposes  to 
produce  for  the  hearing,  or  the  facts 
about  which  a  witness  will  testify. 

(e)  Dismissal  of  request  for  hearing. 
The  Secretary  considers  the  employee  to 
have  waived  the  request  for  a  hearing  of 
any  kind — 

(1)  If  an  employee  does  not  provide 
the  hearing  official  in  a  timely  maimer 
the  written  statement  required  under 
paragraph  (d)  of  this  section;  or 

(2)  If  the  employee  does  not  appear 
for  a  scheduled  oral  hearing. 

lAuthority:  5  U.S.C.  5514;  31  U.S.C.  3716) 

i  31.6    Location  and  timing  of  oral  hearing. 

(a)  If  the  Secretary  grants  a  request 
for  an  oral  hearing,  the  Secretary  selects 
the  time,  date,  and  location  of  the 
hearing.  The  Secretary  selects,  to  the 
extent  feasible,  the  location  that  is  most 
convenient  for  the  employee. 

(b)  For  a  current  military  employee, 
the  Secretary  selects  the  time,  date,  and 
location  of  the  hearing  after  consultation 
with  the  Secretary  of  Defense. 

(c)  For  a  current  Coast  Guard 
employee,  the  Secretary  selects  the  time, 
date,  and  location  of  the  hearing  after 
consultation  with  the  Secretary  of 
Transportation. 

(d)  For  an  employee  not  described  in 
paragraph  (a)  or  (b)  of  this  section,  the 
hearing  will  be  held  in  Washington,  DC, 
or  in  one  of  the  following  cities:  Boston. 
Philadelphia,  New  York,  Atlanta. 
Chicago,  Dallas,  Kansas  City,  Denver, 
San  Francisco,  or  Seattle. 

(Authority:  5  U.S.C.  5514:  31  U.S.C.  3716) 


§  31.7    Hearing  procedures. 

(a)  Independence  of  hearing  official. 
A  hearing  provided  under  this  part  is 
conducted  by  a  hearing  official  who  is 
neithenan  employee  of  the  Department 
nor  otherwise  under  the  supervision  or 
control  of  the  Secretary. 

(b)  Lack  of  subpoena  authority  or 
formal  discovery.  (1)  Neither  the  hearing 
official  nor  the  Secretary  has  authority 
to  issue  subpoenas  to  compel  the 
production  of  documents  or  to  compel 
the  attendance  of  witnesses  at  an  oral 
hearing  under  this  part.  The  Secretary 
will  attempt  to  make  available  during  an 
oral  hearing  the  testimony  of  a  current 
official  of  the  Department  if — 

(i)  The  employee  had  identified  the 
official  in  the  request  for  a  hearing 
under  §  31.5(b)  and  demonstrated  that 
the  testimony  of  the  official  is  necessary 
to  resolve  adequately  an  issue  of  fact 
raised  by  the  employee  in  the  request 
for  a  hearing;  and 

(ii)  The  Secretary  determines  that  the 
responsibilities  of  the  official  permit  his 
or  her  attendance  at  the  hearing. 

(2)  If  the  Secretary  determines  that  the 
testimony  of  a  Department  official  is 
necessary,  but  that  the  official  cannot 
attend  an  oral  hearing  to  testify,  the 
Secretary  attempts  to  make  the  official 
available  for  testimony  at  the  hearing  by 
means  of  a  telephone  conference  call. 

(3)  No  discovery  is  available  in  a 
proceeding  under  this  part  except  as 
provided  in  S  31.4. 

(c)  Hearing  on  written  submissions.  If 
a  hearing  is  conducted  on  the  written 
submissions,  the  hearing  official  reviews 
dociunents  and  responses  submitted  by 
the  Secretary  and  the  employee  under 
§31.5. 

(d)  Conduct  of  oral  hearing.  (1)  The 
hearing  official  conducts  an  oral  hearing 
as  an  informal  proceeding.  The  official — 

(i)  Administers  oaths  to  witnesses; 

(ii)  Regulates  the  course  of  the 
hearing; 

(iii)  Considers  the  introduction  of 
evidence  without  regard  to  the  rules  of 
evidence  applicable  to  judicial 
proceedings;  and 

(iv)  May  exclude  evidence  that  is 
redundant,  or  that  is  not  relevant  to 
those  issues  raised  by  the  employee  in 
the  request  for  hearing  under  S  31.5  that 
remain  in  dispute. 

(2)  An  oral  hearing  is  generally  open 
to  the  public.  However,  the  hearing 
official  may  close  all  or  any  portion  of 
the  hearing  if  doing  so  is  in  the  best 
interest  of  the  employee  or  the  public. 

(3)  The  hearing  official  may  conduct 
an  oral  hearing  by  telephone  conference 
call— 

(i)  If  the  employee  is  located  in  a  city 
outside  the  Washington,  D.C. 
Metropolitan  area. 

(ii)  At  the  request  of  the  employee. 


(iii)  At  the  discretion  of  the  hearing 
official. 

(4)  No  written  record  is  created  or 
maintained  of  an  oral  hearing  provided 
under  this  part. 

(e)  Burden  of  proof.  In  any  hearing 
under  this  part — 

(1)  The  Secretary  bears  the  burden  of 
proving,  by  a  preponderance  of  the 
evidence,  the  existence  and  amount  of 
the  debt,  and  the  failure  of  the  employee 
to  repay  the  debt,  as  the  debt  is 
described  in  the  pre-offset  notice 
provided  under  S  31.3;  and 

(2)  The  employee  bears  the  burden  of 
proving,  by  a  preponderance  of  the 
evidence — 

(i)  The  existence  of  any  fact  that 
would  establish  that  the  debt  described 
in  the  pre-offset  notice  is  not 
enforceable  by  offset;  and 

(ii)  The  existence  of  any  fact  that 
would  establish  that  the  amount  of  the 
proposed  offset  would  cause  an  extreme 
financial  hardship  for  the  employee. 

(Authority:  5  U.S.C.  5514;  31  U.S.C.  3716) 

S  3 1 .8    Rules  of  decision. 

(a)  Enforceability  of  debt  by  offset.  In 
deciding  whether  the  Secretary  has 
established  that  the  debt  described  in 
the  pre-offset  under  S  31.3  is  owed  by 
the  employee,  or  whether  the  employee 
has  established  that  the  debt  is  not 
enforceable  by  offset,  the  hearing 
official  shall  apply  the  principles  in  this 
paragraph. 

(1)  The  statutes  and  Department 
regulations  authorizing  and 
implementing  the  program  under  which 
the  debt  arose  must  be  applied  in 
accordance  with  official  written 
interpretations  by  the  Department 

(2)  The  principles  of  res  judicata  and 
collateral  estoppel  apply  to  resolution  of 
disputed  facts  in  those  instances  in 
which  the  debt  or  material  facts  in 
dispute  have  been  the  subject  of  prior 
judicial  decision. 

(3)  The  act  or  omission  of  an 
institution  of  higher  education  at  which 
the  employee  was  enrolled  does  not 
constitute  a  defense  to  repayment  of  an 
obligation  with  regard  to  a  grant  or  loan 
under  a  program  authorized  under  Tide 
IV  of  the  Higher  Education  Act  or 
similar  authority,  except  to  the  extent 
that— 

(i)  The  act  or  omission  constitutes  a 
defense  to  the  debt  under  applicable 
Federal  or  State  law; 

(ii)  The  institution  owed  the  employee 
a  refund  under  its  refund  policy  and 
failed  to  pay  that  refund  to  the  employee 
or  to  a  lender  holding  a  loan  made  to  the 
employee;  or 

(iii)  The  institution  ceased  teaching 
activity  while  the  employee  was  in 
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attendance  and  during  tlie  academic 
period  for  which  the  grant  or  loan  was 
made,  and  failed  to  refund  to  the 
employee  or  holder  of  a  loan  to  the 
employee  a  proportionate  amount  of  the 
grant  or  loan  funds  used  to  pay  tuition 
and  other  institutional  charges  for  that 
academic  period. 

(4)(i}  A  debt  otherwise  established  as 
owed  by  the  employee  is  enforceable  by 
offset  under  this  part  if  the  Secretary 
sends  the  pre-offset  notice  for  the  debt 
within  the  ten  year  period  following  the 
later  of — 

(A)  The  date  on  which  the  Secretary 
acquired  the  debt  by  assignment  or 
referral,  or 

(B]  The  date  of  a  subsequent  partial 
payment  reaffirming  the  debt. 

(ii)  Periods  during  which  the  statute  of 
limitations  applicable  to  a  lawsuit  to 
collect  the  debt  has  been  tolled  under  11 
U.S.C.  108,  28  U.S.C.  2416.  50  U.S.C.  App. 
525,  or  other  authority  are  excluded  from 
the  calculation  of  the  ten  year  period 
described  in  paragraph  (a](4](ij  of  this 
section. 

(b)  Extreme  financial  hardship.  (1)  In 
deciding  whether  an  employee  has 
established  that  the  amount  of  the 
proposed  offset  would  cause  extreme 
financial  hardship  to  the  employee,  the 
hearing  official  shall  determine  whether 
the  credible,  relevant  evidence 
submitted  demonstrates  that  the 
proposed  offset  would  prevent  the 
employee  from  meeting  the  costs 
necessarily  incurred  for  essential 
subsistence  expenses  of  the  employee 
and  his  or  her  spouse  and  dependents. 

(2)  For  purposes  of  this  determination, 
essential  subsistence  expenses  include 
costs  incurred  only  for  food,  housing, 
clothing,  essential  transportation  and 
medical  care. 

(3)  In  making  this  determination,  the 
hearing  official  shall  consider — 

(i)  The  income  from  all  sources  of  the 
employee,  and  his  or  her  spouse  and 
dependents; 

(ii)  The  extent  to  which  the  assets  of 
the  employee  and  his  or  her  spouse  and 
dependents  are  available  to  meet  the 
offset  and  the  essential  subsistence 
expenses; 

(iii)  Whether  these  essential 
subsistence  expenses  have  been 
minimized  to  the  greatest  extent 
possible; 

(iv)  The  extent  to  which  the  employee 
and  his  or  her  spouse  and  dependents 
can  borrow  to  satisfy  the  debt  to  be 
collected  by  offset  or  to  meet  essential 
expenses;  and 

(v)  The  extent  to  which  the  employee 
and  his  or  her  spouse  and  dependents 
have  other  exceptional  expenses  that 


should  be  taken  into  account,  and 

whether  these  expenses  have  been 

minimized. 

(Authority:  5  U.S.C.  5514;  31  U.S.C.  3716) 

§  31.9    Decision  of  ttie  hearing  official. 

(a)  The  hearing  official  issues  a 
written  opinion  within  sixty  days  of  the 
date  on  which  the  employee  filed  a 
request  for  a  hearing  under  {  31.5, 
unless  a  delay  in  the  proceedings  has 
been  granted  at  the  request  of  the 
employee.  In  the  opinion,  the  hearing 
official  states  his  or  her  decision  and  the 
findings  of  fact  and  conclusions  of  law 
on  which  the  decision  is  based. 

(b)  If  the  hearing  official  finds  that  a 
portion  of  the  debt  described  in  the  pre- 
offset  notice  under  S  31.3  is  not 
enforceable  by  offset,  the  official  shall 
state  in  the  opinion  that  portion  which  is 
enforceable  by  offset. 

(c)  If  the  hearing  official  finds  that  the 
amount  of  the  offset  proposed  in  the  pre- 
offset  notice  will  cause  an  extreme 
financial  hardship  for  the  employee,  the 
hearing  official  shall  establish  an  offset 
schedule  that  will  result  in  the 
repayment  of  the  debt  in  the  shortest 
period  of  time  without  producing  an 
extreme  financial  hardship  for  the 
employee. 

(Authority:  5  U.S.C.  5514;  31  U.S.C.  3716) 

$31.10    Request  for  repayment 
agreement 

(a)  The  Secretary  does  not  initiate  an 
offset  under  this  part  if  the  employee 
agrees  in  writing  to  repay  the  debt  under 
terms  acceptable  to  the  Secretary  and 
makes  the  first  payment  due  under  the 
agreement  on  or  before  the  latest  of — 

(1)  The  seventh  day  after  the  date  of 
the  decision  of  the  hearing  official,  if  the 
employee  timely  requested  a  hearing 
under  S  31.5  (a)  and  (d); 

(2)  The  sixty-fifth  day  after  the  date  of 
the  pre-offset  notice  under  S  31.3  if  the 
employee  did  not  timely  request  either  a 
hearing  in  accordance  with  S  31.5  (a) 
and  (d)  or  an  opportunity  to  inspect  and 
copy  documents  related  to  the  debt 
under  S  31.4;  or 

(3)  The  fifteenth  day  after  the  date  on 
which  the  Secretary  made  available 
documents  related  to  the  debt,  if  the 
employee  filed  a  timely  request  for 
documents  under  {  31.4. 

[b]  In  the  agreement,  the  Secretary 
and  the  employee  may  agree  to 
satisfaction  of  the  debt  from  sources 
other  than  an  offset  under  this  part,  or 
may  modify  the  amount  proposed  to  be 
offset  in  the  pre-offset  notice  or 
estimated  in  the  decision  of  the  hearing 
official. 


(c)  If  the  employee  does  not  enter  into 
a  repayment  agreement  acceptable  to 
the  Secretary  within  the  deadlines  in 
this  section,  the  Secretary  may  initiate 
an  offset  under  this  part.  The  Secretary 
continues  to  collect  by  offset  until  an 
employee  enters  in  a  satisfactory 
repayment  agreement  for  the  debt.  The 
Secretary  suspends  an  offset  already 
commenced  under  circumstances 
described  in  S  31.5(a)(2). 
(Authority:  5  U.S.C.  5514;  31  U.S.C.  3716) 

§31.11    Off  set  process. 

(a)  The  Secretary  attempts  to  collect 
debts  under  this  part  within  the  shortest 
time  authorized  under — 

(1)  The  offset  schedule  proposed  in 
the  pre-offset  notice,  unless  modified  by 
agreement  or  by  the  decision  of  a 
hearing  official; 

(2)  A  written  repayment  agreement 
with  the  employee;  or 

(3)  The  offset  schedule  established  in 
the  decision  of  the  hearing  official. 

(b)  In  proposing  an  offset  schedule 
under  S  31.3  or  establishing  a  repayment 
agreement  under  S  31.10,  the  Secretary 
also  considers  the  expected  period  of 
Federal  employment  of  the  employee. 

(c)  Unless  the  Secretary  determines,  in 
his  discretion,  to  delay  or  suspend 
collection,  the  Secretary  effects  an  offset 
under  this  part — 

(1)  According  to  the  terms  agreed  to 
by  the  employee  pursuant  to  a  timely 
request  under  S  31.10  to  enter  into  a 
repayment  agreement;  or, 

(2)  After  the  deadlines  in  §  31.10(b)  for 
requesting  a  repayment  agreement  with 
the  Secretary. 

(d)  If  the  employee  retires,  resigns,  or. 
leaves  Federal  employment  before  the 
debt  is  satisfied,  the  Secretary  collects 
the  amount  necessary  to  satisfy  the  debt 
by  offset  from  subsequent  payments  of 
any  kind,  including  a  final  salary 
payment  or  a  lump  sum  annual  leave 
payment,  due  the  employee  on  the  date 
of  separation.  If  the  debt  cannot  be 
satisfied  by  offset  from  any  such  final 
payment  due  the  employee  on  the  date 
of  separation,  the  Secretary  collects  the 
debt  from  later  payments  of  any  kind 
due  the  employee  in  accordance  with 
the  provisions  of  4  CFR  102.4. 

(e)  The  Secretary  effects  an  offset 
under  this  part  against  payments  owing 
to  an  employee  of  another  Federal 
agency  after  completion  of  the 
requirements  of  this  part,  in  accordance 
with  the  provisions  of  5  CFR  550.1108. 

(Authority;  5  U.S.C.  5514;  31  U.S.C.  3716) 
[FR  Doc.  8&-18822  Filed  8-18-88;  8:45  am) 
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Rules  and  Regulations 


Federal   Register 

Vol.  53,  No.  162 
Monday,  August  22.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
put>llshed  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 

DEPARTMENT  OF  AGRICULTURE 
Federal  Civp  Insurance  CorpoiBtion 
7  CFR  Part  400 
[AmdL  No.  1;  Doc.  No.  5770S] 

General  Administrative  Regulations; 
Standards  for  Approval;  Standard 
Reinsurance  Agreement 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC]  herewitii  amends 
the  General  Administrative  Regulations; 
Standards  for  Approval;  Standard 
Reinsurance  Agreement  (7  CFR  Part  400, 
Subpart  L).  effective  for  the  1988  and 
succeeding  crop  years,  by  providing  a 
time  frame  in  which  to  file  a  request  for 
a  reconsideration  of  any  dispute  arising 
under  this  Subpart  and  the  Standard 
Reinsurance  Agreement  entered  into  by 
the  Reinsured  Company  and  FCIC  prior 
to  a  final  decision  on  such  dispute,  and 
by  delegating  the  authority  for  such 
decisions  to  the  Deputy  Manager,  FCIC. 
The  intent  of  this  rule  is  to:  (1)  Provide 
forty  five  days  in  which  a  Company  may 
file  a  request  for  reconsideration  of  an 
initial  determination  by  FCIC  which  the 
Company  disputes,  before  a  final 
decision  is  made  in  the  matter  and  (2) 
delegeting  authority  for  decisions  in 
these  matters  to  the  Deputy  Manager, 
FCIC, 

EFFECTIVE  DATE!  August  22,  1988, 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 


procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  July  1, 1991. 

John  Marshall.  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  e^ect  on  the  economy  of 
$100  million  or  more;  (b]  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperworic  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Tliis  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  prior  provisions  of  7  CFR 
400,149,  any  dispute  arising  between  the 
company  and  the  Corporations  under 
the  provisions  of  the  Standards  for 
Approval  of  the  Reinsurance  Agreement 
or  the  Agreement  itself,  must  be 
submitted  for  decision  to  the  Manager, 
Federal  Crop  Insurance  Corporation, 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250.  The  Manager's 
decision  in  matters  of  dispute  is  final 
unless  the  Company  requests 
reconsideration  in  writing  within  forty 
five  days  of  the  receipt  of  the  decision. 

This  provision  makes  no  allowance 
for  the  Company  to  review  a 
determination  by  FCIC  which  the 
Company  disputes  prior  to  the  decision 
by  the  Manager.  Disputes  should  be 


resolved  in  a  timely  fashion  following 
review  and  reconsideration.  Under  (he 
present  provision,  excessive  delays  are 
being  experienced  prior  to  the  decision 
made  by  the  Manager. 

In  order  for  the  Company  to  be  able  to 
review  any  finding  by  FCIC  which  has 
the  potential  of  becoming  a  dispute, 
FCIC  has  determined  that  this  provision 
should  be  amended  to  provide  the 
Company  forty  five  days  from  the  date 
of  notification  to  the  Company  of  the 
finding  being  disputed  in  which  to  file  a 
request  for  reconsideration.  Further, 
when  FCIC  advises  the  Company  of  its 
final  determination,  the  letter  of  advice 
will  state  that  the  Company  has  forty 
five  days  in  which  to  file  such  a  request, 
and  to  whom  the  request  should  be 
addressed.  If  the  Company  fails  to  file  a 
request  for  reconsideration  within  forty 
five  days,  FCIC  will  presimie  the 
Company  a^^es  with  the  determination 
and  does  not  seek  review. 

In  addition,  FCIC  has  determined  that, 
under  the  authority  of  the  Manager  to 
redelegate  authority,  requests  for 
reconsideration  wiU  be  addressed  to  the 
Deputy  Manager,  FCIC,  and  that  the 
decision  of  the  D^uty  Manager  in  these 
matters  will  be  final. 

On  Thursday.  May  24. 1988,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  53 
FR  18571,  proposing  to  amend  the 
General  Administrative  Regulations; 
Standards  for  Approval;  Standard 
Reinsurance  Agreement  (7  CFR  Part  400. 
Subpart  L),  effective  for  the  1988  and 
succeeding  crop  years,  by  providing  a 
time  frame  in  which  to  file  a  request  for 
a  reconsideration  of  any  dispute  arising 
under  this  Subpart  and  the  Standard 
Reinsurance  Agreement  entered  into  by 
the  Reinsured  Company  and  FCIC  prior 
to  a  final  decision  on  such  dispute,  and 
by  delegating  the  authority  for  such 
decisions  to  the  Deputy  Manager,  FCIC. 

The  public  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  rule,  but  none  were 
received.  Therefore,  FCIC  hereby  adopts 
the  rule  published  at  53  FR  18571  as  a 
final  rule. 

List  of  Subjects  in  7  CFR  Part  400 

Crop  Insurance,  Reinsurance 
agreement,  Standards  for  approval. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
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Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  General 
Administrative  Regulations  (7  CFR  Part 
400).  effective  for  the  1988  and 
succeeding  contract  years,  in  the 
following  instances: 

PART  400-OENERAL 
ADMINISTRATIVE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
Part  400  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1501-1520.  as  amended. 

2.  7  CFR  Part  400,  Subpart  L,  is 
amended  by  revising  §  400.149  to  read 
as  follows: 

Subpart  L— Reinsurance  Agreement- 
Standards  for  Approval— Regulations 
for  ttie  1988  and  Sut>sequent  Contract 
Years 


§400.149    OtoputM. 

Initial  Hndings  under  this  Subpart  and 
the  Reinsurance  Agreement  will  be 
made  by  the  Corporation.  The 
Corporation  will  advise  the  Company  of 
those  findings  and  request  their  input 
within  45  days  of  the  determination. 
This  time  may  be  extended  at  the 
request  of  the  Company  if  the 
Corporation  agrees  to  the  extension.  At 
the  expiration  of  the  time  period  or,  after 
receipt  of  the  Company's  input,  the 
Corporation  will  issue  a  tinal 
determination  denominated  as  "the 
determination  of  the  Corporation."  That 
determination  will  advise  the  Company 
of  its  rights  under  this  section.  The 
Company,  if  it  disputes  the 
Corporation's  determination,  must 
appeal  that  determination  in  writing, 
within  forty-five  days  of  the  receipt  of 
the  determination,  to  the  Deputy 
Manager,  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250.  The 
decision  of  the  Deputy  Manager  will  be 
final. 

Any  hearing  provided  by  the 
Corporation  will  be  of  an  informal 
nature  and  the  rules  of  evidence  will  not 
apply.  Pending  final  decision  of  the 
dispute,  the  company  will  proceed 
diligently  with  the  performance  of  the 
Agreement,  as  required  by  the 
Corporation.  Failure  to  appeal  the 
Corporation  determination  within  the 
time  allowed,  may  result  in  Corporation 
offset  of  any  amount  found  to  be  due  the 
Corporation  from  funds  which  may 
otherwise  be  due  the  Company. 


Done  in  Washington,  DC,  on  August  16, 
198& 

John  Marshall, 

Manager,  Federal  Crop  Insurance 
Corporation. 
[PR  Doc.  68-18991  Filed  8-19-88:  8:45  am] 

BIUJNO  COOe  3410-(»-M 


7  CFR  Part  456 

[Doc  No.  5507S] 

Macadamia  Tree  Crop  Insurance 
Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC]  adds  a  new  Part  456 
in  Chapter  IV  of  Title  7,  Code  to  Federal 
Regulations  to  be  known  as  the 
Macadamia  Tree  Crop  Insurance 
Regulations  (7  CFR  Part  456).  effective 
for  the  1988  and  succeeding  crop  years. 
The  intended  effected  effect  of  this  rule 
is  to:  (1)  Prescribed  procedures  for 
insuring  macadamia  trees  in  counties 
approved  by  the  Board  of  Directors  of 
FCIC;  and  (2)  provide  for  codification  of 
the  Macadamia  Tree  Crop  policy  of 
insurance  in  7  CFR  Part  456  in  the  Code 
of  Federal  Regulations. 
EFFECTIVE  DATE:  August  22, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington.  DC,  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
precedures.  The  sunset  review  date 
established  for  these  regulations  is 
October  1, 1992. 

John  Marshall.  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 


for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

On  October  9, 1988,  the  Board  of 
Directors  of  FCIC  approved  a  resolution 
to  authorize  the  introduction  of  crop 
insurance  programs  in  the  State  of 
Hawaii  for  marketing  by  private 
insurance  companies  under  an  FCIC 
reinsurance  agreement  or  an  Agency 
Sales  and  Service  Contract. 

Hawaii  is  the  only  state  without  a 
crop  insurance  program  and  the  Board, 
in  authorizing  the  introduction  of  crop 
insurance  protection  to  macadamia  nut 
proceducers  in  the  islands,  is  responding 
to  a  long  standing  interest  in  providing 
Hawaiian  producers  protection  against 
loss  of  production  from  natural  hazards. 

On  March  1, 1988.  FCIC  published  a 
final  rulemaking  in  the  Federal  Register 
at  53  FR  6115.  prescribing  regulations  for 
insuring  macadamia  nuts.  The 
provisions  contained  herein,  applicable 
to  macadamia  trees,  a  completes  the 
insurance  plan  for  macadamia 
producers. 

On  Thursday,  February  11, 1988,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  53 
FR  4030,  to  prescribe  procedures  for 
insuring  macadamia  trees  in  counties 
approved  by  the  Board  of  Directors  of 
FCIC  and  provide  for  codification  of  the 
Macadamia  Tree  Crop  policy  of 
insurance  at  Title  7,  Part  456  of  the  Code 
of  Federal  Regulations  (CFR). 

The  public  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  rule,  but  none 
were  received.  "Therefore,  FCIC  adopts 
the  rule  published  at  53  FR  4030  as  a 
final  rule  with  minimum  changes  for 
clarification,  as  set  our  herein. 

Because  the  1988  crop  year  for 
Macadamia  tree  insurance  in  already 
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well  underway,  good  cause  is  shown  for 
making  this  rule  effective  in  less  than  30 
days. 

List  of  Sobjecti  in  7  CFR  Part  456 

Crop  insurance,  Macadamia  trees. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
hereby  issues  a  new  Part  456  in  Chapter 
IV  of  Title  7,  Code  of  Federal 
Regulations,  to  be  known  as  7  CFR  Part 
456 — Macadamia  Tree  Crop  Insurance 
Regulations,  effective  for  the  1988  and 
succeeding  crop  years,  to  read  as 
follows: 

PART  456— MACADAMIA  TREE  CROP 
INSURANCE  REGULATIONS 

Subpart— Regulations  for  ttta  19M  and 
Succeadtaig  Crop  Years 

Sec. 

456.1  Availability  of  macadamia  tree  crop 
insurance. 

456.2  Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

456.3  OMB  control  numbers. 

456.4  Creditors. 

456.5  Good  faith  reliance  on 
misrepresentation. 

456.6  The  contract. 

456.7  The  appUcation  and  policy. 
Authority:  7  U.S.C.  1506, 1518. 

Subpart— Regulations  for  the  1988  and 
Succeeding  Crop  Years 

§  456.1    Avaiiai>iHty  of  macadamia  tree 
crop  insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  the  insured 
crop  in  counties  within  the  limits 
prescribed  by  and  in  accordance  with 
the  provisions  of  the  Federal  Crop 
Insurance  Act,  as  amended  (the  Act). 
The  counties  shall  be  designated  by  the 
Manager  of  the  Corporation  from  those 
approved  by  the  Board  of  Directors  of 
the  Corporation.  The  insurance  is 
offered  through  two  methods.  First,  the 
Corporation  offers  the  contract 
contained  in  this  part  directly  to  the 
insured  through  Agents  of  the 
Corporation.  Those  contracts  are 
specifically  identified  as  being  offered 
by  the  Federal  Crop  Insurance 
Corporation.  Second,  companies 
reinsured  by  the  Corporation  offer 
contracts  containing  substantially  the 
same  terms  and  conditions  as  the 
contract  set  out  in  this  part.  No  person 
may  have  in  force  more  than  one 
contract  on  the  same  crop  for  the  crop 
year,  whether  insured  by  the 
Corporation  or  insured  by  a  company 
which  is  reinsured  by  the  Corporation.  If 


a  person  has  more  than  one  contract 
under  the  Act  outstanding  on  the  same 
crop  for  the  same  crop  year,  all  such 
contracts  will  be  voided  for  that  crop 
year  but  die  person  wiH  still  be  Hable  for 
the  premium  on  all  contracts  unless  the 
person  can  show  to  the  satisfaction  of 
the  Corporation  that  the  multiple 
contract  insurance  was  inadvertent  and 
without  the  fault  of  the  insured.  If  the 
multiple  contract  insurance  is  shown  to 
be  inadvertent  and  without  the  fault  of 
the  insured,  the  contract  with  the 
earliest  application  will  be  valid  and  all 
other  contracts  on  that  crop  for  that  crop 
year  will  be  cancelled.  No  liability  for 
indemnity  or  premium  will  attach  to  the 
contracts  so  cancelled.  The  person  must 
repay  all  amounts  received  in  violation 
of  this  section  with  interest  at  the  rate 
contained  in  the  contract  for  delinquent 
premiums. 

An  insured  whose  contract  with  the 
Corporation  or  with  a  Company 
reinsured  by  the  Corporation  under  the 
Act  has  been  terminated  because  of 
violation  of  the  terms  of  the  contract  is 
not  eligible  to  obtain  multi-peril  crop 
insiu-ance  under  the  Act  with  the 
Corporation  or  with  a  company 
reinsured  by  the  Corporation  unless  the 
insured  can  show  that  the  default  in  the 
prior  contract  was  cured  prior  to  the 
sales  closing  date  of  the  contract 
applied  for  or  unless  the  insured  can 
show  that  the  termination  was  improper 
and  should  not  result  in  subsequent 
ineligibility.  All  applicants  for  insurance 
under  the  Act  must  advise  the  agent,  in 
writing  at  the  time  of  application,  of  any 
previous  applications  for  a  Contract 
under  the  Act  and  the  present  status  of 
the  applications  or  contracts. 

§  456.2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
which  Indemnities  shall  be  computed. 

(a)  The  Manager  shall  establish         t 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
macadamia  trees  which  will  be  included 
in  the  actuarial  table  on  file  in  the 
applicable  service  offices  for  the  county 
and  which  may  be  changed  from  year  to 
year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  set  by  the 
actuarial  table  for  the  crop  year. 

§  456.3    OMB  control  numbers. 

OMB  control  numbers  are  contained 
in  Subpart  H  of  Part  400,  Title  7  CFR. 


§456.4    CredHors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

§  456.5    Good  faith  retiance  on 
misrepresentation. 

Notwithstanding  any  other  provision 
of  the  macadamia  tree  insurance 
contract,  whenever: 

(a)  An  insured  under  a  contract  of 
crop  insurance  entered  into  under  these 
regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation: 

(1)  Is  indebted  to  the  Corporation  for 
additional  premiums;  or 

(2]  Has  suffered  a  loss  to  a  crop  which 
is  not  insured  or  for  which  the  insured  is 
not  entitled  to  an  indemnity  because  of 
failure  to  comply  with  the  terms  of  the 
insurance  contract,  but  which  the 
insured  believed  to  be  insured,  or 
believed  the  terms  of  the  insurance 
contract  to  have  been  complied  with  or 
waived;  and 

(b)  The  Board  of  Directors  of  the 
Corporation,  or  the  Manager  in  cases 
involving  not  more  than  $100,000.00, 
finds  that:  (1)  An  agent  or  employee  of 
the  Corporation  did  in  fact  make  such 
misrepresentation  or  take  other 
erroneous  action  or  give  erroneous 
advice;  (2)  said  insured  relied  thereon  in 
good  faith;  and  (3)  to  require  the 
payment  of  the  additional  premiums  or 
to  deny  such  insured's  entitlement  to  the 
indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto.  Requests  for  relief  under  this 
section  must  be  submitted  to  the 
Corporation  in  writing. 

§  456.6    The  contract. 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  (or  by  a  Company  reinsured 
by  the  Corporation)  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  macadamia  tree 
crop  as  provided  in  the  policy.  The 
contract  shall  consist  of  the  application, 
the  policy  and  the  county  actuarial 
table.  This  contract  is  not  continuous. 
Application  must  be  made  annually  for 
the  macadamia  tree  contract  on  or  prior 
to  the  sales  closing  date  established  by 
the  actuarial  table.  The  forms  referred  to 
in  the  contract  are  available  at  the 
applicable  service  offices. 
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§456.7   TlwivpllcMlonandpoNcy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  must 
be  made  by  any  person  to  cover  such 
person's  share  in  the  macadamia  tree 
crop  as  landlord  or  owner-operator  if 
the  person  wishes  to  participate  in  the 
program.  The  application  must  be 
submitted  to  the  Corporation  (or  the 
Company  reinsured  by  the  Corporation) 
at  the  service  office  on  or  before  the 
applicable  sales  closing  date  on  Tile  in 
the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  any  application  or 
applications  in  any  county  upon  its 
determination  that  the  insurance  risk  is 
excessive.  The  Manager  of  the 
Corporation  is  authorized  in  any  crop 
year  to  extend  the  sales  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  Rle  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the 
extended  period.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  A  contract  in  the  form  provided  for 
in  this  subpart  will  be  in  effect  as  a 
macadamia  tree  contract  applicable  for 
one  year.  A  new  appHcation  must  be 
submitted  for  each  subsequent  crop 
year. 

(d)  The  application  for  the  1988  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  [7  CFR 
400.37,  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Macadamia 
Tree  Crop  Insurance  Policy  for  the  1988 
and  succeeding  crop  years  are  as 
follows: 

Macadamia  Tree  Crop  Insurance  Policy 

(This  is  not  a  continuous  contract.  Refer  to 
Section  15} 

Agreement  to  Insure:  We  will  provide  the 
insurance  described  in  this  policy  in  return 
for  the  premium  and  your  compliance  with  all 
applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
application  and  "we,"  "us,"  and  "our"  refer  to 
the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  damage  to  macadamia  trees 
resulting  from  the  following  causes  occurring 
within  the  insurance  period: 

(1)  Fire; 

(2)  Volcanic  eruption:  or 

(3)  Wind; 


Unless  those  causes  are  excepted, 
excluded,  or  limited  by  this  policy  or  the 
actuarial  table. 

b.  We  will  not  insure  against  any  loss  due 
to: 

(1)  Fire,  where  weeds  and  other  forms  of 
undergrowth  have  not  been  controlled  or  tree 
pruning  debris  has  not  been  removed  from 
the  grove; 

(2]  The  neglect,  mismanagement,  or 
wrongdoing  by  you,  any  member  of  your 
household,  your  tenants,  or  employees; 

(3)  The  failure  to  follow  recognized  good 
macadamia  nut  orchard  practices;  or 

(4)  Any  cause  not  specified  in  subsection 
l.a.  as  an  insured  cause  of  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  all  macadamia 
trees  grown  for  the  production  of  macadamia 
nuts  on  insurable  acreage  which  has  been 
annually  inspected  and  accepted  by  us  and 
for  which  a  guarantee  and  premium  rate  are 
provided  by  the  actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  all  macadamia  tree  acreage 
designated  as  insurable  by  the  actuarial  table 
and  in  which  you  have  a  share,  as  reported 
by  you  or  as  determined  by  us,  whichever  we 
elect. 

c.  The  insured  share  is  your  share  as 
landlord  or  owner-operator  in  the  insured 
macadamia  trees  at  the  time  insurance 
attaches.  However,  only  for  the  purpose  of 
determining  the  amount  of  indemnity,  your 
insured  share  will  not  exceed  your  share  at 
the  time  of  loss. 

d.  We  do  not  insure  any  macadamia  trees: 

(1)  If  the  orchard  maintenance  practices 
carried  out  are  not  the  same  as  those  for 
which  the  guarantee  and  premium  rate  have 
been  established; 

(2)  Of  a  type  or  variety  not  established  as 
adapted  to  the  area  or  excluded  by  the 
actuarial  table; 

(3)  Interplanted  with  another  crop; 

(4)  Which  we  consider  not  acceptable;  or 

(5)  That  are  less  than  one  year  of  age  when 
the  insured  period  begins. 

e.  We  may  limit  the  insurable  acreage  to 
any  acreage  limitation,  established  under  any 
Act  of  Congress,  if  we  advise  you  of  the  limit 
prior  to  the  date  insurance  attaches. 

3.  Report  of  acreage,  share,  variety,  and 
practice. 

You  must  report  on  our  form  by  unit 

a.  all  the  acreage  of  macadamia  trees  in  the 
county  in  which  you  have  a  share; 

b.  your  share  at  the  time  insurance 
attaches; 

c.  the  types  of  trees; 

d.  the  number  of  trees  set  out; 

e.  the  dates  on  which  the  trees  were  set  out 
or  grafted;  and 

f.  If  more  than  10  percent  of  the  trees  on 
any  unit  has  been  replaced  in  the  previous 
five  crop  years,  the  date  of  replacement. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  This  report  must  be 
submitted  annually  prior  to  the  time 
insurance  attaches,  if  insurance  is  provided 
for  an  irrigated  practice,  you  must  report  as 
irrigated  only  the  acreage  for  which  you  have 
adequate  facilities  and  water,  at  the  time 
insurance  attaches,  to  carry  out  a  good 
macadamia  orchard  irrigation  practice.  All 


indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report  If 
you  do  not  submit  this  report  within  IS  days 
after  the  time  insurance  attaches,  we  may 
elect  to  determine,  by  unit,  the  insured 
acreage,  share,  and  practice  or  we  may  deny 
liability  on  any  unit.  Any  report  submitted  by 
you  may  be  revised  only  upon  our  approval. 

4.  Amounts  of  insurance  and  coverage  levels. 

a.  The  amounts  of  insurance  and  coverage 
levels  are  contained  in  the  actuarial  table. 

b.  If.  at  the  time  insurance  attaches,  the 
number  of  bearing  trees  over  five  years  old 
on  a  unit  is  less  than  90  percent  of  the 
number  of  trees  that  would  comprise  a 
complete  planting  pattern,  the  amount  of 
insurance  will  be  reduced  1  percent  for  each 
percent  below  90  percent. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  on  the  date  insurance  attaches.  The 
amount  is  computed  by  multiplying  the 
amount  of  insurance  per  acre  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  on  the  date  insurance 
attaches. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-fourth  percent  (1  V*%]  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  premium 
billing  date. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  agenices. 

7.  Insurance  period. 

Insurance  attaches  on  insurable  acreage  for 
each  crop  year  on  January  1.  However,  if  we 
accept  your  application  for  insurance  after 
January  1,  insurance  does  not  attach  until  the 
tenth  (10th)  day  after  you  sign  and  submit  a 
properly  completed  application.  Insurance 
will  not  attach  to  any  acreage  determined  by 
us,  after  inspection,  to  be  unacceptable. 
Insurance  ends  at  the  earlier  of: 

a.  Total  destruction  of  the  macadamia 
trees;  or 

b.  December  31  of  the  crop  year. 

8.  Notice  of  damage  or  loss. 

a.  You  must  give  us  written  notice  without 
delay  if  damage  resulting  in  probable  loss 
occurs  at  any  time  during  the  insurance 
period.  Such  notice  must  include  the  dates 
and  causes  of  damage. 

b.  If  you  are  going  to  claim  an  indemnity  on 
any  unit  we  must  be  allowed  to  inspect  all 
insured  trees  before  any  pruning  or  tree 
removal. 

c.  We  may  reject  any  claim  for  indemnity  if 
you  fail  to  comply  with  any  of  the 
requirements  of  this  section  or  section  9. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
sixty  (60)  days  after  the  eariier  of: 

(1)  Total  destruction  of  the  trees  on  the 
unit  or 
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(2)  December  31  of  the  crop  year. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Furnish  all  records  we  require 
concerning  all  trees  on  the  unit; 

(2]  Show  that  any  damage  to  the  trees  has 
been  directly  caused  by  one  or  more  of  the 
insured  causes  during  the  insurance  period; 
and 

(3)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
amount  of  insurance  per  acre; 

(2)  Multiplying  this  result  by  the  applicable 
percent  of  loss,  which  is  determined  for 

(a)  Coverage  level  3  by  subtracting  25 
percent  from  the  actual  percent  of  damage 
and  dividing  the  result  of  75  percent. 

(b)  Coverage  level  2  by  subtracting  35 
percent  from  the  actual  percent  of  damage 
and  dividing  the  result  by  65  percent;  or 

(c)  Coverage  level  1  by  subtracting  50 
percent  from  the  actual  percent  of  damage 
and  dividing  the  result  by  50  percent;  and 

(3]  Multiplying  the  result  for  the  applicable 
coverage  level  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due,  the  amount  of  insurance  on  the  unit 
will  be  computed  on  the  information  you 
reported,  but  all  of  the  insurable  acreage 
planted,  whether  or  not  reported  as  insurable, 
will  count  against  the  amount  of  insurance. 

e.  The  total  amount  of  indemnity  will 
include  both  trees  damaged  and  trees 
destroyed  due  to  an  insurable  cause. 

(1)  Any  grove  with  over  80  percent  actual 
damage  will  be  determined  to  be  100  percent 
damaged. 

(2)  Any  percentage  of  damage  by  uninsured 
causes  will  not  be  included  in  the  percent  of 
damage. 

(3)  If  you  elect  to  exclude  fire  as  an  insured 
cause  of  loss  and  the  macadamia  trees  are 
damaged  by  Rre,  appraisals  will  be  made  in 
accordance  with  Form  FCI-78-A,  "Request  to 
Exclude  Hail  and  Fire." 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  Any  suit  against  us  for  an  indemnity 
must  be  brought  in  accordance  with  the 
provisions  of  7  U.S.C.  1508(c).  You  must  bring 
suit  within  12  months  of  the  date  notice  of 
denial  of  the  claim  is  received  by  you. 

h.  An  indemnity  will  not  be  paid  unless  you 
comply  with  all  policy  provisions. 

i.  It  is  our  policy  to  pay  your  indemnity 
within  30  days  of  our  approval  of  your  claim. 
or  entry  of  a  final  judgment  against  us.  We 
will,  in  no  instance,  be  Uable  for  the  payment 
of  damages,  attorney's  fees,  or  other  charges 
in  connection  with  any  claim  for  indemnity, 
whether  we  approve  or  disapprove  such 
claim.  However,  we  will  pay  simple  interest 
computed  on  the  net  indemnity  ultimately 
found  to  be  due  to  you  if  the  reason  for  non- 
payment is  not  due  to  your  failure  to  provide 
information  or  other  material  necessary  for 
the  computation  or  payment  of  the  indemnity. 
Interest  due  will  be  paid  from  and  including 
the  61st  day  after  the  date  you  sign,  date,  and 
submit  to  us  the  properly  completed  claim- 
for-indemnity  form. 

The  interest  rate  will  be  that  established  by 
the  Secretary  of  the  Treasury  under  section 


12  of  the  Contract  Disputes  Act  of  1978  (41 
U.S.C.  611).  and  published  in  the  Federal 
Register  semiannually  on  or  about  January  1 
and  July  1.  The  interest  rate  to  be  paid  on  any 
indemnity  will  vary  with  the  rate  announced 
by  the  Secretary  of  the  Treasury. 

j.  If  you  die,  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  insurance  attaches  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
persons  determined  to  be  beneficially  entitled 
thereto. 

k.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insuran''e  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of  the 
amount: 

(1)  Of  indemnity  determined  pursuant  to 
this  contract  without  regard  to  any  other 
insurance;  or 

(2)  By  which  the  loss  from  Tire  exceeds  the 
indemnity  paid  or  payable  under  such  other 
insurance. 

For  the  purpose  of  this  subsection,  the 
amount  of  loss  from  fire  will  be  the  difference 
between  the  fair  market  value  of  the  trees  on 
the  unit  before  the  fire  and  after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us.  if  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  an  indemnity-insured 
share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation  (Recovery  of  loss  from  a  third 
party). 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us, 
you  must  do  all  you  can  to  preserve  any  such 
right.  If  we  pay  for  your  loss,  then  your  right 
of  recovery  will,  at  our  option,  belong  to  us.  If 
we  recover  more  than  we  paid  you  plus  our 
expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  orchard. 

You  must  keep,  for  three  years  after  the 
time  of  loss,  records  of  the  trees  destroyed  or 
damaged  on  each  unit,  including  separate 
records  showing  the  same  information  for 
any  uninsured  acreage.  Failure  to  keep  and 
maintain  such  records  may,  at  our  option, 
result  in  cancellation  of  the  contract  prior  to 


the  crop  year  to  which  the  records  apply  or  a 
determination  that  no  indemnity  is  due.  Any 
person  designated  by  us  will  have  access  to 
such  records  and  the  orchard  for  purposes 
related  to  the  contract. 

15.  Life  of  contract. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application. 

b.  The  term  of  this  contract  begins  and 
ends  as  shown  in  Section  7  of  this  policy.  We 
are  under  no  obligation  to  send  you  any 
renewal  notice  or  other  notice  that  the 
contract  term  is  ending,  and  the  receipt  by 
you  of  any  such  notice  is  not  a  waiver  of  this 
provision. 

c.  This  contract  will  not  be  renewed  for  any 
successive  contract  term  if  any  amount  due 
us  on  this  or  any  other  contract  with  you  is 
not  paid  on  or  before  the  termination  dale. 
The  date  of  payment  of  the  amount  due  if 
deducted  from: 

(1)  An  indemnity,  will  be  the  date  you  sign 
the  claim;  or 

(2)  Payment  under  another  program 
administered  by  the  United  States 
Department  of  Agriculture,  will  be  the  date 
both  such  other  payment  and  setoff  are 
approved. 

d.  Since  the  premium  must  be  paid  prior  to 
insurance  attaching,  the  termination  dale  is 
the  date  insurance  attaches. 

e.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

f.  This  contract  will  automatically 
terminate  at  the  end  of  the  current  contract 
period. 

16.  Meaning  to  terms. 

For  the  purposes  of  macadamia  tree  crop 
insurance: 

a.  "Age"  means  the  number  of  years  after 
the  later  of  when  the  trees  have  been  set  out 
or  grafted.  Age  determination  will  be  made 
for  the  unit  on  January  1  of  each  crop  year. 

b.  "Actuarial  table" means  the  forms  and 
related  materials  for  the  crop  year  approved 
by  us.  The  actuarial  table  is  available  for 
pubUc  inspection  in  your  service  office  and 
shows  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  macadamia  tree  insurance  in  the 
county. 

c.  "Cou/j/y"  means  the  county  shown  on 
the  application. 

d.  "Crop  yeor"  means  the  period  beginning 
with  the  date  insurance  attaches  and 
extending  through  December  31  of  the  same 
calendar  year  and  will  be  designated  by  the 
calendar  year  in  which  insurance  attaches. 
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e.  "Destroyed"  means  damage  fo  trees  to 
the  extent  that  we  determine  that 
replacetnent  ia  required. 

f.  Tirafting" means  to  unite  a  macadamia 
tree  shoot  to  an  established  macadamia  tree 
root  stock  for  future  production  of 
macadania  null. 

g.  "Insurabk  acnage"  means  the  land 
classified  ■•  insurable  bjr  as  and  shown  as 
such  by  tti0  actuarial  table. 

h.  "//vifra«r*  means  the  person  who 
submitted  tbe  application  accepted  by  us. 

i.  '^rson"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  legal  entity,  and  wherever 
applicable,  a  State  or  a  political  subdivision, 
or  agency  of  a  state. 

j.  Tlanting  Pattern  "  means  the  spacing 
trees  on  a  uniform  geometrical  basis  so  that 
each  tree  is  a  uniform  distance  from  other 
trees  and  resuHiBg  in  a  specific  number  of 
trees  per  acre. 

k.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  inaiirance  or  such  other 
approvod  olfioe  as  may  be  selected  by  you  or 
designated  by  us. 

L  'tfoit"  mteatm  all  insurable  acreage  of 
macadamis  trees  in  the  county  on  the  date  of 
planting  for  the  crop  year 

(1)  In  which  yo«i  have  a  100  percent  share; 
or 

(2)  In  which  you  are  a  joint  owner. 
Land  which  would  otherwise  be  one  unit 

may  be  divided  according  to  applicable 
guidelines  on  file  in  your  service  office.  Units 
will  be  determined  when  the  acreage  is 
reported.  Errors  in  reporting  units  may  be 
corrected  by  us  to  cooibrm  to  applicable 
guidelines  when  adfusting  a  loss.  We  may 
consider  any  acreage  and  share  thereof 
reported  by  or  for  your  ^Kiuse  or  child  or  any 
member  of  ytMw  honsehold  to  be  your  bona 
fide  share  or  tbe  bona  fide  share  of  any  other 
person  having  an  interest  therein. 

17.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

18.  Determinations. 

All  determinatioi»  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of.  or  appeal  those 
determinations  in  accordance  with  the 
Appeal  Regulations  (7  CFR  Part  40a 
Subpart )). 

19.  Notices. 

All  notices  required  to  be  given  by  you 
must  in  writing  and  received  by  your  service 
office  within  the  designated  time  unless 
otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediatdy  snay  be  by  telephone  or  in 
person  and  coafirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 


Done  in  Washington,  DC  on  August  16, 
198a 

lohn  Marshall, 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  88-10882  Piled  8-19-88;  8:45  am) 
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Agrlcuftiirai  Marketing  Service 

7  CFR  Part  989 
[FV-W-10S] 

Raiaina  Prodiiced  From  Grape*  Grown 
In  CaMomia,  Cliangoa  to  the 
Supplementary  Rulea  and  Regulations 
(Deletion  of  Itie  Weight  Ad|ustroent 
(Moieture)  System)  and  Reviaioa  of  the 
Sdwdule  of  Payments 

aqency:  Agricultural  Marketing  Service, 

USDA 

action:  Interim  final  rule. 

summary:  This  interim  final  rule  invites 
comments  on  changes  to  the 
supplementary  rules  and  regulations  and 
the  schedule  of  payments  to  the 
California  raisin  marketing  order.  The 
changes  delete  the  weight  adjustment 
(moisture)  system  for  Natural  (sun- 
dried)  Seedless  and  Monokka  raisins, 
make  conforming  changes  to  reflect  such 
deletion  and  make  a  conforming  change 
under  the  schedule  of  payments.  These 
changes  were  recommended  by  the 
Raisin  Administrative  Committee 
(Committee),  the  agency  responsible  for 
local  administration  of  the  marketing 
order.  These  changes  would  improve  the 
operation  of  tbe  marketing  order. 
dates:  Interim  final  nde  effective 
August  22,  IMS.  Comments  which  are 
received  by  September  21, 1988,  will  be 
considered  prior  to  any  fmalization  of 
this  interim  final  nde. 


:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Conunents  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Room 
2085-8,  P.O.  Box  96456,  Washington,  DC 
20090-6456. 
FOR  nmTNEIt  INPOflMATION  CONTACT: 

Patricia  A.  Petrella,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Room 
2525,  P.O.  Box  96456,  Washington.  DC 
20090-6456;  telephone:  (202)  447-5120. 
SUPPLfMENTARY  infohmation:  This 
interim  final  rule  is  issued  under 
Marketing  Order  No.  969  (7  CFR  Part 
989],  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California.  This  order  is 
effective  under  the  Agricultural 


Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  a  "non- 
major"  rule  imder  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  Hie  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  tbe  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  bestnesses  will  not  be  unduly 
or  disproportionately  biutlened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  Issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  23  handlers 
of  raisins  subject  to  regulation  under  the 
raisin  marketing  order,  and 
approximately  5,000  raisin  producers  in 
the  regidated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  gross  annual 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3.500,00a  The  majority  of  handlers  and 
producers  of  raisins  may  be  classified  as 
small  entities. 

This  interim  final  rule  invites 
comments  on  changes  to  the 
supplementary  rules  and  regulations  and 
the  schedule  of  payments  of  the  raisin 
marketing  order.  These  changes  were 
reconunended  by  tbe  Committee  and 
delete  the  weight  adjustment  (moisture) 
system  for  Natural  (sim-dried)  Seedless 
and  Monukka  raisins,  make  conforming 
changes  to  other  order  provisions  to 
reflect  the  deletion  of  the  system  and 
make  an  additional  conforming  change 
in  Subpart — Schedule  of  Payments. 

The  first  amendment  deletes  the 
weight  adjustment  (moisture)  system  for 
Natural  (sun-dried)  Seedless  and 
Monukka  raisins.  This  system  was 
established  on  September  4, 1985  (50  FR 
35769).  The  wei^t  adjustment 
(moisture)  system  encourages  Natural 
(sun-dried)  Seedless  and  Monukka 
raisin  producers  to  dehver  lower 
moisture  raisins  (l.e..  in  the  10  to  14 
percent  moisture  range)  to  handlers  for 
processing.  The  industiy  had  found  that 
higher  maturity  raisins  of  these  varietal 
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types  with  a  moisture  level  in  excess  of 
14  percent  tended  to  sugar  if  held  in 
storage  for  extended  periods  of  time. 
Sugaring  is  an  undesirable  condition  in 
raisins  because  the  raisins  feel  gritty, 
rather  than  soft  and  pliable,  when  eaten. 

Under  this  system,  producers 
delivering  raisins  in  the  lower 
percentage  range  (i.e.,  13.9  percent  and 
lower)  receive  a  weight  credit  to  their 
lots  of  raisins.  In  turn,  producers  that 
deliver  raisins  in  the  higher  percentage 
range  (i.e.,  14.1  to  16  percent)  receive  a 
weight  reduction  on  such  lots.  There  is 
no  dockage  or  adjustment  on  raisins 
containing  14  percent  moisture.  Raisins 
above  the  16  percent  moisture  level  are 
considered  off-grade  and  are  returned  to 
the  producer  or  reconditioned  by  the 
handler  to  bring  the  lot  up  to  acceptable 
quality  standards. 

Producers  receive  payments  on  their 
deliveries  of  raisins  based  on  the 
creditable  fruit  weight  of  each  lot. 
Therefore,  producers  that  have  received 
a  weight  credit  for  delivering  drier 
raisins  receive  a  larger  payment  per  lot 
than  those  producers  delivering  raisins 
in  a  higher  percent  moisture  range. 

As  mentioned  above,  the  industry  had 
found  that  higher  maturity  Natural  (sun- 
dried)  Seedless  and  Monukka  raisins 
with  a  moisture  level  in  excess  of  14 
percent  tended  to  sugar  if  held  in 
storage  for  extended  periods  of  time. 
However,  since  the  advent  of  the 
program  in  1965,  the  average  moisture 
level  of  such  lots  of  Natural  (sun-dried) 
Seedless  and  Monukka  raisins  delivered 
to  handlers  has  dropped  1.2  percent 
from  11.71  to  10.52  percent.  In  addition, 
an  average  of  only  5.01  percent  of  the 
lots  of  such  raisins  delivered  since  the 
onset  of  this  program  have  been  in  the 
14  to  16  percent  moisture  range.  Thus, 
producers  are  delivering  drier  raisins. 

The  Committee  has  therefore 
recommended  that  the  weight 
adjustment  (moisture)  system  be 
discontinued  and  deleted  from  the  rules 
and  regulations.  The  weight  adjustment 
(moisture)  portion  of  the  system  is  not 
considered  necessary  as  it  was  in  1985, 
since  producers  are  delivering  drier 
raisins.  The  Committee  has  also 
determined  that  the  current  program  is 
cumbersome  and  difficult  to  administer. 
This  action  also  makes  conforming 
changes  to  other  provisions  in  the 
regulations  to  reflect  the  deletion  of  the 
weight  adjustment  (moisture)  system 
(§§989.210,  989.212  and  989.213). 

The  second  amendment  changes 
§  989.401(a)(1)  to  reflect  the  use  of 
"creditable  weight"  as  the  basis  of 
payment  for  receiving,  storing, 
fumigating  and  handling  costs  paid  to 
handlers  rather  than  the  "natural 
condition  weight"  at  the  time  of 


acquisition  as  currently  stated  in  the 
regulations.  This  is  a  conforming  change 
which  should  have  been  implemented 
when  the  weight  dockage  and 
adjustment  (moisture)  systems  were 
originally  established  (50  FR  35769, 
September  4, 1985). 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendation  submitted  by  the 
Committee  and  other  available 
information,  it  is  foimd  that  this  action, 
as  hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
pubUcation  in  the  Federal  Register 
because  the  crop  year  for  raisins  began 
August  1, 1988,  and  this  rule  should  be  in 
place  as  soon  as  possible  to  apply  to  as 
much  of  the  crop  year  as  possible. 

List  of  Subjects  in  7  CFR  Part  989 

California,  Grapes,  Marketing 
agreements  and  orders.  Raisins. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  989  is  amended  as 
follows; 

Note:  These  sections  will  appear  in  the 
Code  of  Federal  Regulations. 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  989  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

Subpart— Supplementary  Regulations 

2.  Section  989.210  is  revised  to  read  as 
follows; 

§  989.210    Handling  of  varietal  types  of 
raisins  acquired  pursuant  to  a  weight 
docltage  system. 

(a)  General.  A  handier  may  acquire  as 
standard  raisins  lots  of  Natural  (sun- 
dried)  Seedless.  Golden  Seedless, 
Dipped  Seedless,  Oleate  and  Related 
Seedless,  Monukka,  Sultana,  Zante 
Currant  and  Muscat  (including  other 
raisins  with  seeds)  raisins  under  the 
weight  dockage  provisions  described  in 
§§  989.212  and  989.213.  The  creditable 
weight  of  each  lot  of  raisins  acquired  in 


this  manner  shall  be  that  obtained  by 
multiplying  the  net  weight  of  the  raisins 
in  the  lot  by  the  appropriate  factor(8) 
from  the  appropriate  dockage  table(s) 
included  in  those  sections. 

(b)  Free  and  reserve  tonnage 
percentages.  Whenever  free  and  reserve 
percentages  are  designated  for  raisins  of 
the  varietal  types  specified  in  paragraph 
(a)  of  this  section  for  a  crop  year,  such 
percentages  shall  be  applicable  to  the 
creditable  weight  of  any  lot  of  such 
raisins  acquired  by  a  handler  pursuant 
to  a  weight  dockage  system. 

(c)  Reserve  tonnage.  A  handler  may 
hold  as  reserve  tonnage  raisins,  any  lot, 
or  portion  thereof,  of  raisins  of  the 
varietal  types  specified  in  paragraph  (a) 
of  this  section  acquired  pursuant  to  a 
weight  dockage  system:  Provided,  That 
only  the  creditable  weight  of  such  lot,  or 
portion  thereof,  may  be  applied  by  the 
Committee  against  the  handler's  reserve 
tonnage  obligation. 

(d)  Assessments.  Assessments  on  any 
lot  of  raisins  of  the  varietal  types 
specified  in  paragraph  (a)  of  this  section 
acquired  by  a  handler  pursuant  to  a 
weight  dockage  system  shall  be 
applicable  to  the  free  tonnage  portion  of 
the  creditable  weight  of  such  lot. 

(e)  Payments  for  services  on  reserve 
tonnage.  Payment  to  a  handler  for 
services  performed  by  such  handler  with 
respect  to  reserve  tonnage  raisins  of  the 
varietal  types  specified  in  paragraph  (a) 
of  this  section  acquired  pursuant  to  a 
weight  dockage  system  shall  be  made  on 
the  basis  of  the  creditable  weight  of 
such  lot  and  at  the  applicable  rate 
specified  for  such  services  in  §  989.401 
of  Subpart— Schedule  of  Payments. 

(f)  Identification.  Any  lot  of  raisins  of 
the  varietal  types  specified  in  paragraph 
(a)  of  this  section  acquired  pursuant  to  a 
weight  dockage  system  shall  be  so 
identified  by  the  inspection  service 
affixing  to  one  container  on  each  pallet, 
or  to  each  bin,  in  such  lot,  a 
prenumbered  RAC  control  card  (to  be 
furnished  by  the  Committee)  which  shall 
remain  affixed  to  the  container  or  bin 
until  the  raisins  are  processed  or 
disposed  of  as  natural  condition  raisins. 
The  control  card  shall  only  be  removed 
by,  or  under  the  supervision  of  an 
inspector  of  the  inspection  service,  or 
authorized  Committee  personnel. 

(g)  Application  of  dockage  factors.  A 
lot  of  raisins  acquired  which  may  be 
subject  to  both  a  substandard  and 
maturity  dockage  factor  shall  have  only 
the  highest  of  the  two  dockage  factors 
applied  to  determine  the  creditable 
weight. 

§969.211    [Removed] 
3.  Section  989.211  is  removed. 
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4.  Section  968.212  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§989.212    Sutwtandwd  dockag*. 

(a)  General.  Subject  to  prior 
agreement  between  handler  and 
tenderer.  Natural  (sun-dried)  Seedless, 
Golden  Seedless,  Dipped  Seedless, 
Oleate  and  Rdated  Seedless  and 
Monukka  raisins  containing  from  5.1 
through  10.0  pecent,  by  weight,  of 
substandard  raisins  may  be  acquired  by 
a  handler  under  a  weight  dockage 
system.  A  handler  also  may,  subject  to 
prior  agreement,  acquire  as  standard 
raisins  any  lot  of  Muscat  (including 
other  raisins  with  seeds).  Sultana,  and 
Zante  Currant  raisins  containing  more 
than  12  percent,  by  weight,  of 
substandard  raisins  under  a  dockage 
system.  The  creditable  weight  of  each 
lot  of  raisins  acquired  under  the 
substandard  dockage  system  shall  be 
obtained  by  multiplying  the  net  weight 
of  the  lot  of  raisins  by  the  applicable 
dockage  factor  from  the  appropriate 
dockage  table  prescribed  in  paragraph 
(b)  or  (c)  of  this  section. 
*        *        •        «        * 

5.  Section  989.213  is  amended  by 
revising  puagraph  (a)  to  read  as 
follows: 

§909.213    Maturity  (lockage. 

(a)  General.  Subject  to  prior 
agreement  between  handler  and 
tenderer.  Natural  (sun-dried)  Seedless. 
Golden  Seedless,  Dipped  Seedless, 
Oleate  and  Related  Seedless,  and 
Monukka  raisins  containing  from  40.0 
through  49.9  percent,  by  weight,  of  well- 
matured  or  reasonably  well-matured 
raisins  may  be  acquired  by  a  handler 
under  a  weight  dockage  system.  The 
creditable  weight  of  each  lot  of  raisins 
acquired  under  the  maturity  dockage 
system  shall  be  obtained  by  multiplying 
the  net  weight  of  the  lot  of  raisins  by  the 
applicable  dockage  factor  from  the 
dockage  table  prescribed  in  paragraph 
(b)  of  this  section. 


Subpart— Schedule  of  Payments 

6.  Section  989.401  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  909.401    Paymanta  for  aarvicea 
parfotmad  with  raapad  to  raaarva  tonnage 
raisina. 

(a)  Payment  for  crop  year  of 
acquisition.  (1)  Receiving,  storing, 
fumigating,  and  handling.  Each  handler 
shall,  beginning  August  1, 1983,  be 
compensated  at  the  rate  of  $38.75  per 
ton  (creditable  weight  at  the  time  of 
acquisition)  for  receiving,  storing. 


fumigating,  and  handling  the  reserve 
tonnage  raisins,  as  determined  by  the 
fmal  reserve  tonnage  percentage, 
acquired  during  a  particular  crop  year 
and  held  by  the  handler  for  the  account 
of  the  Raisin  Administrative  Committee 
during  all  or  any  part  of  the  same  crop 
year,  and  released  after  February  13, 
1984. 
*         •         •        *         * 

August  17, 1988. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

[FR  Doc.  88-18945  Filed  8-19-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 

[Doctel  No.  80F-O363] 

Indirect  Food  Additives;  Polymers 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  use  of  a  membrane  component.  The 
membrane  component  is  composed 
primarily  of  a  cross-linked 
polyetheramine,  identified  as  the 
copolymer  of  epichlorohydrin,  1.2- 
ethanediamine,  and  1,2-dichloroethane, 
although  the  surface  of  this  membrane 
component  is  the  reaction  product  of  the 
cross-linked  polyetheramine  with  2,4- 
toluenediisocyanate.  The  membrane 
component  is  used  as  the  food-contact 
surface  of  a  reverse  osmosis  membrane 
that  is  used  in  the  processing  of  liquid 
food.  This  action  responds  to  a  petition 
filed  by  Fluid  Systems.  Division  of  UOP, 
Inc. 

DATES:  Effective  August  22, 1988; 
objections  and  requests  for  a  hearing  by 
September  21, 1988. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  }.  Machuga,  Food  and  Drug 
Administration.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  200  C 
Street  SW.,  Washington.  DC  20204,  202- 
472-5690. 

SUPPI^MENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  September  29. 1988  (51  FR  34503). 
FDA  announced  that  a  petition  (FAP 


6B3955)  had  been  filed  by  Fluid  Systems, 
Division  of  UOP.  Inc.,  San  Diego,  CA 
92131,  proposing  that  §  177.2550  Reverse 
osmosis  membranes  (21  CFR  177.2550) 
be  amended  to  provide  for  the  safe  use 
of  a  cross-linked  polyetheramine, 
identified  as  the  copolymer  of 
epichlorohydrin,  1,2-ethanediamine  and 
1,2-dichloroethane,  whose  surface  is  the 
reaction  product  of  this  copolymer  with 
2,4-toluenedii80cyanate.  The  membrane 
component  is  used  as  the  food-contact 
surface  of  reverse  osmosis  membranes 
used  in  processing  liquid  food. 

FDA,  in  its  evaluation  of  the  safety  of 
this  additive,  has  reviewed  the  safety  of 
t>oth  the  additive  itself  and  the  starting 
materials  used  to  manufacture  the 
additive.  Although  the  additive  itself  has 
not  been  found  to  cause  cancer,  it  may 
contain  minute  amounts  of  three  starting 
materials  (epichlorohydrin,  1,2- 
dichloroethane,  and  2,4- 
toluenediisocyanate)  as  byproducts  of 
its  production.  These  chemicals  have 
been  shown  to  cause  cancer  in  test 
animals.  In  addition,  2,4-toluenediamine, 
formed  by  the  hydrolysis  of  2,4- 
toluenediisocyanate.  has  been  shown  to 
cause  cancer  in  test  animals  and  may  be 
present  in  the  additive.  Residual 
amounts  of  reactants  and  manufacturing 
aids,  such  as  epichlorohydrin,  1,2- 
dichloroethane,  2.4-toluenediisocyanate, 
and  2,4-toluenediamine,  are  commonly 
found  as  contaminants  in  chemical 
products,  including  food  additives 

I.  Determination  of  Safety 

Under  section  409(c)(3)(A]  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A)).  the  so- 
called  "general  safety  clause"  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  establishes 
that  the  additive  is  safe  for  that  use.  The 
concept  of  safety  embodied  in  the  Food 
Additives  Amendment  of  1958  is 
explained  in  the  legislative  history  of  the 
provision:  "Safety  requires  proof  of  a 
reasonable  certainty  that  no  harm  will 
result  from  the  proposed  use  of  an 
additive.  It  does  not — and  cannot — 
require  proof  beyond  any  possible  doubt 
that  no  harm  will  result  under  any 
conceivable  circumstances."  H.  Rept. 
2284,  85th  Cong..  2d  Sess.  4  (1958).  This 
definition  of  safety  has  been 
incorporated  into  FDA's  food  additive 
regulations  (21  CFR  170.3(i)).  The 
anticancer  or  Delaney  clause  of  the  food 
additive  amendment  (section 
409(c)(3)(A)  of  the  act  (21  U.S.C. 
348(c)(3)(A)))  provides  further  that  no 
food  additive  shall  be  deemed  to  be  safe 
if  it  is  found  to  induce  cancer  when 
ingested  by  man  or  animal. 
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In  the  past,  FDA  has  often  refused  to 
approve  a  use  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  minor  amounts  of  a 
carcin^enic  chemical  even  though  the 
additive  cu  a  whole  had  not  been  shown 
to  cause  caacer.  The  agency  now 
believes,  however,  that  developments  in 
scientific  technology  and  experience 
with  risk  assessment  procedures  make  it 
possible  for  FDA  to  establish  the  safety 
of  additives  that  contain  a  carcinogenic 
chemical  but  that  have  not  themselves 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
pennanendy  listing  D&C  Green  No.  6, 
published  in  the  Fadecal  Register  of 
April  2. 1982  (47  FR 14138).  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  had  not  been 
shown  to  cause  cancer,  even  though  it 
contains  a  carcinogenic  impurity.  Since 
that  decision,  FDA  has  approved  the  use 
of  other  color  additives  and  food 
additives  on  the  same  basis.  An  additive 
that  has  not  been  shown  to  cause  cancer 
but  that  contains  a  carcinogenic 
impurity  may  properly  be  evaluated 
under  the  general  safety  clause  of  the 
statute  using  risk  assessment  procedures 
to  determine  whether  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  the  proposed  use  of  the 
additive. 

The  agency's  position  is  supported  by 
Scott  V.  FDA.  728  F.  2d  322  (6th  Cir. 
1984).  Tliat  case  involved  a  challenge  to 
FDA's  decision  to  approve  the  use  of 
D&C  Green  No.  5.  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  agency's 
decision  to  list  this  color  additive,  the 
United  States  Court  of  Appeals  for  the 
Sixth  Circuit  rejected  the  challenge  to 
FDA's  action  and  affirmed  the  listing 
regulation. 

II.  Safety  of  Petitioned  Use 

FDA  estimates  that  the  petitioned  use 
of  the  additive  (a  cross-linked 
polyetheramine,  manufactured  using 
epichlorohydrin,  1,2-ethanediamine  and 
1,2-dichloroethane,  whose  surface  is  the 
reaction  product  of  this  polyetheramine 
with  2,4-toiuenedii80cyanate]  will  result 
in  extremely  low  levels  of  exposure  to 
this  additive.  The  agency  calculated  the 
estimated  daily  intake  of  the  additive 
based  on  several  factors,  including  the 
migration  of  the  additive  under  the  most 
severe  intended  conditions  of  use  and 
the  probable  concentration  of  the 
additive  in  the  daily  diet  from  its  use  in 
contact  with  food.  The  estimated  daily 
dietary  exposure  to  the  polyetheramine 
component  of  the  additive  is  0.1  parts 
per  billion  (0.3  micrograms  per  person 
per  day  for  a  60  kilogram  person)  while 


the  exposure  to  the  polyurethane  cross- 
linked  surface  layer  of  the  additive  is 
0.01  parts  per  billion  (0.03  micrograms 
per  person  per  day  for  a  60  kilogram 
person). 

FDA  does  not  ordinarily  consider 
chronic  testing  to  be  necessary  to 
determine  the  safety  of  an  additive 
whose  use  will  restdt  in  such  low 
exposure  levels  (Refs.  1  and  2),  and  the 
agency  has  not  required  such  testing 
here. 

As  stated  above,  the  additive  may 
contain  epichlorohydrin,  1,2- 
dichloroethane.  2,4-toluenediisocyanate, 
and  2,4-toluenediamine,  substances  that 
have  been  shown  to  cause  cancer  in  test 
animals.  These  impurities  may  be 
present  as  a  result  of  manufacturing 
procedures  used  to  produce  the  additive. 
Because  the  additive  itself  has  not  been 
shown  to  cause  cancer,  the  Delaney 
anticancer  clause  (section  409(c)(3)(A) 
of  the  act  (21  U.S.C.  348(c)(3)(A)))  does 
not  apply  to  it 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety  clause, 
considering  all  available  data  and  using 
risk  assessment  procedures  to  estimate 
the  upper  bound  Umit  of  risk  presented 
by  the  carcinogenic  chemicals  that  may 
be  present  as  impurities  in  the  additive. 
Based  on  this  evaluation,  the  agency  has 
concluded  that  the  additive  is  safe  under 
the  proposed  conditions  of  use. 

The  risk  assessment  procedures  that 
FDA  used  in  this  evaluation  are  similar 
to  the  methods  that  the  agency  has  used 
to  examine  the  risk  associated  with  the 
presence  of  minor  carcinogenic 
impurities  in  various  other  food  and 
color  additives  that  contain  carcinogenic 
impurities  (see  e.g.,  49  FR  13018  and 
13019;  April  2, 1984).  This  risk  evaluation 
of  the  carcinogenic  impurities  has  two 
aspects:  (1)  Assessment  of  the  worst- 
case  exposure  to  the  impurities  from  the 
proposed  use  of  the  additive  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  bioassays  to  the  conditions  of 
probable  exposure  to  humans. 

A.  1,2-Dichloroethane 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  the  additive,  as  well  as  the 
level  of  1,2-dichloroethane  that  may  be 
present  in  the  additive,  FDA  estimated 
the  hypothetical  worst-case  exposure  to 
1,2-dichloroethane  from  the  use  of  the 
additive  to  be  2.0  picograms  per  person 
per  day  (Ref.  3).  The  agency  used  data 
from  a  National  Cancer  Institute  (NCI) 
carcinogenesis  bioassay  (Ref.  4)  on  1,2- 
dichloroethanp  fpd  to  rats  to  estimate 
the  upper  bound  level  of  lifetime  human 
risk  from  the  proposed  use  of  the 
additive.  The  results  of  the  bioassay  on 
1,2-dichioroethane  indicated  that  the 


material  was  carcinogenic  for  rats  under 
the  conditions  of  the  study.  The  test 
ntaterial  caused  significantly  increased 
incidences  of  carcinomas  at  multiple 
sites  in  the  rats,  which  included  the 
stomach,  mammary  gland,  and 
circulatory  system. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  reviewed  this  bioassay  and 
other  relevant  data  available  in  the 
literature  and  concluded  that  the 
findings  of  carcinogenicity  were 
supported  by  this  information  on  1,2- 
dichloroethane.  The  Committee  further 
concluded  that  the  NCI  bioassay 
provided  the  appropriate  basis  on  which 
to  calculate  an  estimate  of  the  upper 
bound  level  of  lifetime  risk  from 
potential  exposure  to  1,2-dichloroethane 
stemming  from  the  proposed  use  of  the 
additive. 

The  agency  used  a  quantitative  risk 
assessment  procedure  (linear 
proportional  model)  to  extrapolate  from 
the  dose  used  in  the  animal  experiment 
to  the  very  low  doses  encountered  under 
the  proposed  conditions  of  use.  This 
procedure  is  not  likely  to  underestimate 
the  actual  risk  from  very  low  doses  and 
may,  in  fact,  exaggerate  it  because  the 
extrapolation  models  used  are  designed 
to  estimate  the  maximum  risk  consistent 
with  the  data.  For  this  reason,  the 
estimate  can  be  used  with  confidence  to 
determine,  to  a  reasonable  certainty, 
whether  any  harm  will  result  from  the 
proposed  conditions  and  levels  of  use  of 
the  food  additives. 

Based  on  a  worst-case  exposure  of  2.0 
picograms  per  person  per  day.  FDA 
estimates  that  the  upper  bound  limit  of 
individual  lifetime  risk  from  the 
potential  exposure  to  1.2-dichloroethane 
from  the  use  of  the  subject  additive  is 
3.5X10"  '*  or  less  than  1  in  2.9  trillion 
(Ref.  5).  Because  of  numerous 
conservatisms  in  the  exposure  estimate. 
lifetime  averaged  individual  exposure  to 
1,2-dichloroethane  is  expected  to  be 
substantially  less  than  the  estimated 
daily  intake  and.  therefore,  the 
calculated  upper  bound  limit  of  risk 
would  be  less.  Thus  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  the  exposure 
to  1,2-dichloroethane  that  might  result 
from  the  proposed  use  of  the  additive. 

B.  Epichlorohydrin 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  the  additive,  as  well  as  the 
level  of  epichlorohydrin  that  may  be 
present  in  the  additive,  FDA  estimated 
the  hypothetical  worst-case  exposure  to 
epichlorohydrin  from  the  use  of  this 
additive  to  be  4.0  picograms  per  person 
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per  day  (Ref.  3).  The  agency  used  data 
from  a  Japanese  carcinogenesis 
bioassay  (Ref.  6]  on  epichlorohydrin  fed 
to  rats  via  their  drinking  water  to 
estimate  the  upper  bound  level  of 
lifetime  human  risk  from  exposure  to 
this  chemical  stemming  from  the 
proposed  use  of  this  additive.  The 
results  of  the  bioassay  demonstrated 
that  epichlorohydrin  was  carcinogenic 
for  rats  under  the  conditions  of  the 
study.  The  test  material  caused 
significantly  increased  incidences  of 
stomach  papillomas  and  carcinomas  in 
the  rats. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  reviewed  this  bioassay  and 
other  relevant  data  available  in  the 
literature  and  concluded  that  the 
findings  of  carcinogenicity  were 
supported  by  this  information  on 
epichlorohydrin.  The  committee  further 
concluded  that  an  estimate  of  the  upper 
bound  level  of  lifetime  human  risk  from 
potential  exposure  to  epichlorohydrin 
stemming  from  the  proposed  use  of  the 
additive  could  be  calculated  from  the 
bioassay. 

Based  on  a  worst-case  exposure  of  4.0 
picograms  per  person  per  day,  FDA 
estimates  that  the  upper  bound  limit  of 
individual  lifetime  risk  &om  the 
potential  exposure  to  epichlorohydrin 
resulting  from  the  use  of  the  additive  is 
1.8xl0"'»or  less  than  1  in  5.6  trillion 
(Ref.  5).  Because  of  numerous 
conservatisms  in  the  exposure  estimate, 
lifetime  averaged  individual  exposure  to 
epichlorohydrin  is  expected  to  be 
substantially  less  than  the  estimated 
daily  intake  and,  therefore,  the 
calculated  upper  bound  limit  of  risk 
would  be  less.  Thus  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  the  exposure 
to  epichlorohydrin  that  might  result  from 
the  proposed  use  of  the  additive. 

C.  2,4-ToIuenediisocyanate  and 2,4- 
Toluenediamine 

Although  2,4-toluenediisocyanate  is 
one  of  the  starting  materials  used  in  the 
manufacture  of  the  membrane 
component  and  may  remain  in  the 
additive  after  its  manufacture,  any 
reacted  2,4-toluenediisocyanate  would 
be  hydrolyzed  to  2,4-toluenediamine 
when  the  membrane  component  is 
exposed  to  water.  Therefore,  the 
agency's  risk  assessment  was  carried 
out  only  for  2,4-toluenediamine. 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  the  additive,  as  well  as  the 
level  of  2,4-toluenediamine  that  may  be 
present  in  the  additive,  FDA  estimated 
the  hypothetical  worst-case  exposure  to 
2,4-toluenediamine  from  the  uce  of  the 


additive  to  be  4  nanograms  per  person 
per  day  (Ref.  3).  The  agency  used  data 
from  a  National  Cancer  Institute 
carcinogenesis  bioassay  (Ref.  7)  on  2,4- 
toluenediamine  fed  to  Fischer  344  rats 
and  hybrid  B6C3Fi  mice  to  estimate  the 
upper  bound  level  of  lifetime  human  risk 
from  the  proposed  use  of  this  membrane. 
The  results  of  the  study  indicated  that 
female  rats  are  the  most  sensitive  to  the 
carcinogenic  effects  of  this  compound, 
which  induced  neoplasms  of  the  liver 
and  mammary  gland. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  reviewed  the  bioassay  and 
other  relevant  data  available  in  the 
literature  and  concluded  that  the 
findings  of  carcinogenicity  were 
supported  by  this  information  on  2,4- 
toluenediamine.  The  Committee  further 
concluded  that  an  estimate  of  the  upper 
bound  level  of  lifetime  human  risk  from 
potential  exposure  to  2,4-toluenediamine 
stemming  from  the  proposed  use  of  the 
additive  could  be  calculated  from  the 
bioassay. 

Based  on  a  worst-case  exposure  of  4.0 
nanograms  per  person  per  day,  FDA 
estimates  that  the  upper  bound  limit  of 
individual  lifetime  risk  from  the 
potential  exposure  to  2,4-toluenediamine 
resulting  from  the  use  of  additive  is 
1.2X10""  or  less  than  1  in  83  million 
(Ref.  5).  Because  of  numerous 
conservatisms  in  the  exposure  estimate, 
lifetime  averaged  individual  exposure  to 
2,4-toluenediamine  is  expected  to  be 
substantially  less  than  the  estimated 
daily  intake  and,  therefore,  the 
calculated  upper  bound  limit  of  risk 
would  be  less.  Thus  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  the  exposure 
to  2,4-toluenediamine  that  might  result 
from  the  proposed  use  of  the  additive. 

D.  Need  for  Specif ications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amounts  of  1,2- 
dichloroethane,  epichlorohydrin  and  2,4- 
toluenediamine  in  the  additive.  The 
agency  finds  that  specifications  are  not 
necessary  for  the  following  reasons:  (1) 
Because  of  the  low  levels  at  which  1,2- 
dichloroethane,  epichlorohydrin,  and 
2,4-toluenediamine  may  be  expected  to 
remain  as  impurities  following 
production  of  the  additive,  the  agency 
would  not  expect  these  impurities  to 
become  components  of  food  at  other 
than  extremely  small  levels;  and  (2)  the 
upper  bound  limit  of  lifetime  risk  from 
exposure  to  these  impurities,  even  under 
worst-case  assumptions,  is  very  low, 
less  than  1  in  2.9  trillion  for  1,2- 
dichloroethane,  less  than  1  in  5.6  trillion 


for  epichlorohydrin  and  less  than  1  in  83 
million  for  2,4-toluenediamine. 

E.  Conclusion  on  Safety 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe,  and  that  the 
regulation  in  S  177.2550(a)  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)],  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

ni.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  21, 1988, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 


Fedctd  Regste  /  Vol.  53.  No.  162  /  Monday.  August  22.  1988  /  Rules  and  Regulations         31835 


objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between 9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

IV.  Reference* 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above] 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Carr,  G.  M.,  "Carcinogenicity  Testing 
Programs,"  in  "Food  Safety:  Where  are  we?" 
Committee  on  Agriculture,  Nutrition,  and 
Forestry,  United  States  Senate,  p.  59.  July 
1979. 

2.  Kokoski,  C.  f.,  "Regulatory  Food  Additive 
Toxicology,"  in  "Chemical  Safely  Regulation 
and  Compliance,"  Edited  by  F.  Homburger 
and ).  K.  K4arqui8,  S.  Karger,  New  York.  NY, 
pp.  24-33, 1985. 

3.  Memorandum  from  Food  Additive 
Chemiatry  Evaluation  Branch  to  Indirect 
Additives  Branch,  dated  September  1, 1987, 
"FAP  6B39S6 — Fluid  Systems  Division  of 
UOP,  Inc.,  Reverse  Osmosis  Membranes." 

4.  "Bioasaay  of  1,2'dicUoroethane  for 
Possible  Carcinogenicity."  National  Cancer 
InstitutB,  NTP  Technical  Report  No.  55, 1978. 

5.  Mfmorandum  from  the  Quantitative  Risk 
Assessment  Committee  to  Dr.  W.  Gary 
Flamm,  dated  February  2, 1988, 
"Epichlorohydrin,  1,2-Dichlaroethane  and  2.4- 
Toluenediamine  in  Reverse  Osmosis 
Membranes". 

6.  Koaishi,  Y.,  et  aL.  "Forestomach  Tumors 
Induced  by  Orally  Administered 
Epichlorohydrin  in  Male  Wister  Rats."  Gann, 
71:  922-923, 1980. 

7.  "Bioassay  of  2,4-Diaminotoluene  for 
Possible  Carcinogenicity,"  National  Cancer 
Institute.  NTP  Technical  Report  No.  182, 197a 

List  of  Snbjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 
Polymers. 

Therefore,  under  the  Federal  Food. 
Drug  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  177  is  amended 
as  follows: 

PART  177— WDtRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
Part  177  continues  to  read  as  follows: 

Authority:  Sees.  201(8),  409,  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(s],  348);  21 
CFR  5.10  and  5.B1. 

2.  Section  177.2550  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  t77.2S50    R*««rM  OOTiosIs  membranes. 


(a)  Identity.  For  the  purpose  of  this 
section,  reverse  osmosis  membranes 
may  consist  of  either  of  the  following 
formulations: 

(1)  A  cross-linked  high  molecular 
weight  poiyamide  reaction  product  of 
l,3,5-befu:eBetricarbonyl  trichloride  with 
1,3-benzenediamine  (CAS  Reg.  No. 
83044-99-9)  or  piperazine  (CAS  Reg.  No. 
110-85-0).  The  membrane  is  on  the  food- 
contact  surface,  and  its  maximum 
weight  is  62  milli^^ms  per  square 
decimeter  (4  milligrams  per  square  inch) 
as  a  thin  Blm  composite  on  a  suitable 
support. 

(2)  A  cross-linked  polyetheramine 
(CAS  Reg,  No.  101747-84-6),  identified 
as  the  copolymer  of  epichlorohydrin,  1,2- 
ethanediamine  and  1,2-dichloroethane, 
whose  surface  is  the  reaction  product  of 
this  copolymer  with  2,4- 
toluenediisocyanate  (CAS  Reg.  No.  of 
the  final  polymer  is  99811-80-0)  for  use 
as  the  food-contact  surface  of  reverse 
osmosis  membranes  used  in  processing 
liquid  food.  The  composite  membrane  is 
on  the  food-contact  surface  and  its 
maximiun  weight  is  4.7  milligrams  per 
square  decimeter  (0.3  milligrams  per 
square  inch)  as  a  thin  film  composite  on 
a  suitable  support.  The  maximum  weight 
of  the  2.4-toluenediisocyanate 
component  of  the  thin  film  composite  is 
0.47  milligrams  per  square  decimeter 
(0.03  milligrams  per  square  inch). 

Dated:  August  12, 1988. 
Kihn  M.  Taykir. 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc  88-18972  Filed  8-19-88;  8:45  amj 
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21  CFR  Part  178 
[Docket  Ne.  83F-0409] 

IndirBct  Food  Additives,  Adfuvants, 
Production  Aids,  and  Sanitizers 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  a  sanitizing  solution 
composed  of  decanoic  acid,  octanoic 
acid,  lactic  acid,  phosphoric  acid  and  a 
mixtare  of:  (1)  The  sodium  salt  of 
naphthalenesulfonic  acid:  (2)  the  methyl, 
dimethyl  and  trimethyi  derivatives  of 
the  sodium  salt  of  naphthalenesulfonic 
acid:  and  (3)  a  mixture  of  the  sodium 
salt  of  naphthalenesulfonic  acid,  and  the 
methyl,  dimethyl,  and  trimethyi 
derivatives  of  die  sodium  salt  of 
naphthalenesulfonic  acid  alkylated  at  3 
percent  by  weight  with  Cc-Ct  linear 


olefins.  This  sanitary  solufion  is  used  on 
food  processing  equipment  and  utensils. 
This  action  responds  to  a  petition  filed 
by  Economics  Laboratory,  inc. 

DATES:  Effective  August  22, 1988; 
objections  and  requests  for  a  hearing  by 
September  21, 1988. 

ADDRESSES:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Marvin  D.  Mack.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Administration,  200  C  Street, 
SW..  Washington.  DC  20204,  202^72- 
5690. 

SUPPLEMENTARY  MFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  April  28, 1984  (49  FR  18044],  FDA 
announced  diat  a  petition  (FAP  3H3756) 
has  been  filed  by  Economics  Laboratory. 
Inc.,  Osbom  Bldg..  St  Paul,  MN  55102 
(the  name  and  address  of  the  company 
have  been  changed  to  EcoLab,  Inc.. 
Ecolab  Center.  SL  Paul  MN  55102), 
proposing  that  §  17ai010  Sanitizing 
solutions  (21  CFR  178.1010)  be  amended 
in  paragf^phs  (b)(27)  and  (c)(22)  to 
provide  for  the  safe  use  of  sodium  mono- 
and  dimethylnaphthalenesulfonates  for 
use  on  food-contact  surfaces. 
SubsequenUy,  FDA  published  an 
amended  filing  notice  in  the  Federal 
Register  of  April  1, 1987  (52  FR  10412). 
that  made  clear  that  the  chemical  names 
of  the  components  of  the  sanitizing 
solution  are  decanoic  acid,  octanoic 
acid,  and  a  mixture  of:  (1)  The  sodium 
salt  of  naphthalenesulfonic  acid:  (2)  the 
methyL  dimethyl  and  trimethyi 
derivatives  of  the  sodium  salt  of 
naphthalenesulfonic  acid:  and  (3)  a 
mixture  of  the  sodium  salt  of 
naphthalenesulfonic  acid  and  the 
methyl,  dimethyl  and  trimethyi 
derivatives  of  the  sodium  salt  of 
naphthalenesulfonic  acid  alkylated  at  3 
percent  by  weight  with  Cs-Cs  linear 
olefins.  The  amended  filing  notice  also 
made  clear  that  the  methyl  and  dimethyl 
substituted  derivatives  (described  in  (2) 
above)  constitute  no  less  than  70  percent 
by  weight  of  the  mixture  of  naphthalene- 
sulfonates  and  corrected  the  previous 
filing  notice  by  omitting  the  proposed 
specific  amendments  in  §  178.1010 
(b)(27)  and  (c)(22). 

FDA  has  reviewed  the  safety  of  the 
individual  food  additives  that  are 
components  of  the  sanitizing  solution, 
including  phosphoric  acid  and  lactic 
acid,  which  for  the  reasons  explained 
below,  were  not  listed  in  the  original  or 
amended  notice  of  filings. 
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I.  Safety  of  PetitioDed  Use  of  the 
Additives 

Sanitizing  solutions  are  mixtures  of 
ingredients.  Each  listed  component  in  a 
sanitizing  solution  has  a  functional 
effect.  The  subject  sanitizing  solution 
contains  two  short  chain  fatty  acids 
(decanoic  acid  and  octanoic  acid]  which 
function  as  antimicrobial  agents; 
phosphoric  and  lactic  acid  which  assist 
in  controlling  the  pH  and  stabilizing  the 
sanitizing  solution,  respectively,  and  a 
mixture  of:  (1)  The  sodium  salt  of 
naphthalenesulfonic  acid;  (2)  the  methyl, 
dimethyl,  and  trimethyl  derivatives  of 
the  sodium  salt  of  naphthalenesulfonic 
acid;  and  (3)  a  mixture  of  the  sodium 
salt  of  naphthalenesulfonic  acid  and  the 
methyl,  dimethyl,  and  trimethyl 
derivatives  of  the  sodium  salt  of 
naphthalenesulfonic  acid  alkylated  at  3 
percent  by  weight  with  Cr-Cs  linear 
olefins  which  functions  as  an  emulsifler. 

A.  Short  Chain  Fatty  Acids.  The  two 
short  chain  fatty  acids,  decanoic  acid 
and  octanoic  acid,  are  antimicrobial 
agents  in  the  subject  sanitizing  solution 
and  are  used  in  a  currently  regulated 
sanitizing  solution  listed  in  21  CFR 
178.1010  (b)(27)  and  (c)(22).  On  the  basis 
of  the  data  submitted  in  support  of  these 
regulated  uses,  and  of  the  data 
contained  in  the  food  additive  petition 
submitted  in  support  of  this  sanitizing 
solution,  FDA  Hnds  that  the  use  of  these 
fatty  acids  in  the  subject  sanitizing 
solution  is  safe  and  effective. 

B.  Phosphoric  Acid  and  Lactic  Acid, 
Phosphoric  acid  functions  as  a  pH 
stabilizer,  and  lactic  acid  assists  in 
stabilizing  the  sanitizing  solution 
formulation  in  the  subject  sanitizing 
solution.  Phosphoric  acid  is  used  in 
many  currently  regulated  sanitizing 
solutions  listed  in  21  CFR  178.1010. 
Phosphoric  and  lactic  acid  are  listed  as 
generally  recognized  as  safe  (GRAS)  in 
21  CFR  182.1073  and  184.1061. 
respectively. 

Neither  compound  was  specifically 
listed  in  §  178.1010  Sanitizing  solutions. 
They  were  not  listed  in  the  April  26, 
1984.  filing  notice  (49  FR  18044)  or  the 
April  1, 1987,  amended  filing  notice  (52 
FR  10412)  because  the  petitioner  did  not 
list  these  substances  in  the  proposed 
amendment.  The  petitioner  believed  that 
the  use  of  phosphoric  acid  and  lactic 
acid  in  sanitizing  solutions  was  GRAS, 
and  that  the  use  of  GRAS  substances  in 
such  solutions  was  authorized  under  21 
CFR  178.1010(b).  However,  FDA 
includes  GRAS  ingredients  in  food 
additive  regulations  for  sanitizing 
solutions  when  the  agency  considers  the 
use  of  these  ingredients  to  be  essential 
in  the  formulation. 


On  the  basis  of  data  submitted  in 
support  of  these  current  regulated  uses 
and  safety  and  efficacy  data  contained 
in  the  food  additive  petition.  FDA 
concludes  that  the  use  of  phosphoric 
acid  and  lactic  acid  in  the  sanitizing 
solution  is  safe.  Because  they  assist  in 
controlling  the  pH  and  stabilizing  the 
sanitizing  solution,  respectively,  they 
are  essential  ingredients  in  the 
sanitizing  formulation.  Therefore,  in 
accord  with  its  general  policy  of  listing 
substances  that  are  essential  in 
sanitizing  solutions,  even  if  they  are 
GRAS,  the  agency  is  including 
phosphoric  acid  in  this  regulation. 

C.  A  mixture  of:  (1)  the  Sodium  Salt  of 
Naphthalenesulfonic  acid;  (2)  the 
Methyl,  Dimethyl,  and  Trimethyl 
Derivatives  of  the  Sodium  Salt  of 
Naphthalenesulfonic  Acid;  and  (3)  a 
Mixtiu«  of  the  Sodium  Salt  of 
Naphthalenesulfonic  Acid,  and  the 
Methyl,  Dimethyl,  and  Trimethyl 
Derivatives  of  the  Sodium  Salt  of 
Naphthalenesulfonic  Acid  Alkylated  at 
3  percent  by  Weight  with  C«-C«  Linear 
Olefins  (NSA  Mixture). 

The  NSA  mixture  functions  as  a 
emulsifier  in  the  subject  sanitizing 
solution.  The  methyl  and  dimethyl 
derivatives  of  the  sodium  salt  of 
naphthalenesulfonic  acid  constitute  no 
less  than  70  percent  by  weight  of  the 
NSA  mixture.  The  NSA  mixture  is  not 
listed  under  21  CFR  178.1010.  However, 
the  methyl  and  dimethyl  derivates  of  the 
sodiiun  salt  of  naphthalenesulfonic  acid 
are  listed  under  21  CFR  173.315  and 
172.824  (as  "sodium  mono-  and  dimethyl 
naphthalenesulfonates")  for  direct  food 
contact  use.  On  the  basis  of  the  data 
submitted  in  support  of  these  currently 
regulated  uses  of  components  of  the 
NSA  mixture  and  of  the  data  contained 
in  the  food  additive  petition  submitted 
in  support  of  this  sanitizing  solution. 
FDA  finds  that  the  use  of  this  mixt\u«  in 
the  subject  sanitizing  solution  is  safe 
and  effective. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the 
regulations  in  21  CFR  178.1010  should  be 
amended  by  adding  paragraphs  (b)(35) 
and  (c)(30)  as  set  forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 


any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

n.  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  amended  notice  of 
filing  for  FAP  3H3756  (April  1. 1987;  52 
FR  10412).  No  new  information  or 
comments  have  been  received  that 
would  affect  the  agency's  previous 
determination  that  there  is  no  significant 
impact  on  the  human  environment  and 
that  an  environmental  impact  statement 
is  not  required. 

m.  Filing  of  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  21. 1988, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  hi  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  Part  178  is  amended 
as  follows: 
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PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Authority:  Sees.  201(s).  409, 72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8).  348);  21 
CFR  5.10  and  5.61. 

2.  Section  178.1010  is  amended  by 
adding  paragraphs  (b)(35)  and  (cK30)  to 
read  as  follows: 

§  178.1010    Sanitizing  solutions. 

***** 

(b)  •  *  * 

(35)  An  aqueous  solution  containing 
decanoic  acid  (CAS  Reg.  No.  334-48-5), 
octanoic  acid  (CAS  Reg.  No.  124-07-2), 
lactic  acid  (CAS  Reg.  No.  050-21-5), 
phosphoric  acid  (CAS  Reg.  No.  7664-38- 
2)  and  a  mixture  of  the  sodium  salt  of 
naphthalenesulfonic  acid  (CAS  Reg.  No. 
1321-69-3);  the  methyl,  dimethyl,  and 
tnmethyl  dervatives  of  the  sodium  salt 
of  naphthalenesulfonic  acid;  and  a 
mixture  of  the  sodium  salt  of 
naphthalenesulfonic  acid,  and  the 
methyl,  dimethyl,  and  tnmethyl 
derivatives  of  the  sodium  salt  of 
naphthalenesulfonic  acid  alkylated  at  3 
percent  by  weight  with  C«-C«  linear 
olefins,  as  components  of  a  sanitizing 
solution  to  be  used  on  food-processing 
equipment  and  utensils.  The  methyl  and 
dimethyl  substituted  derivatives 
(described  within  this  paragraph  (b)(35)) 
constitute  no  less  than  70  percent  by 
weight  of  the  mixture  of 
naphthalenesulfonates. 

(c)  *  *  * 

(30)  Solutions  identifled  in  paragraph 
(b)(35)  of  this  section  shall  provide, 
when  ready  for  use.  at  least  117  parts 
per  million  and  not  more  than  234  parts 
per  million  of  total  fatty  acids  and  at 
least  166  parts  per  million  and  not  more 
than  332  parts  per  million  of  a  mixture  of 
naphthalenesulfonates.  The  adjuvants 
phosphoric  acid  and  lactic  acid,  used 
with  decanoic  acid,  octanoic  acid,  and 
sodium  naphthalenesulfonate  and  its 
alkylated  derivatives,  will  not  be  in 
excess  of  the  minimum  amounts 
required  to  accomplish  the  intended 
technical  effects. 
•        •        *        *        « 

Dated:  July  28, 1988. 

Fred  R.  Shank, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  88-18974  Filed  8-19-88;  8:45  am] 

BILLING  CODE  416C-01-M 


21  CFR  Part  444 
[DoclcetNo.79N-0155] 

Oligosaccharide  Antibiotic  Drugs; 
Neomycin  Sulfate  For  Compounding 
Oral  Products;  Correction 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
final  rule  that  amended  the  antibiotic 
drug  regulations  which  describe 
standards  for  nonsterile  neomycin 
sulfate  for  prescription  compounding  (53 
FR  12644;  April  15. 1988).  The 
amendatory  language  inadvertently 
stated  that  only  the  introductory  text  of 
paragraph  (3)  was  revised  in  S  444.942a. 
The  amendatory  language  for  S  444.942a 
should  have  stated  that  the  entire 
paragraph  (3)  was  revised.  This 
document  corrects  that  error. 
EFFECTIVE  DATE:  June  14, 1988. 
FOR  FURTHER  INFORMATION  CONTACT:  T. 
Rada  Proehl,  Regulations  Editorial  Staff 
(HFS-222).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-2994. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  88-8189,  appearing  on  page  12658  in 
the  Federal  Register  of  Friday.  April  15, 
1988,  in  the  first  column,  under  the 
heading  (corrected  53  FR  16615;  May  10, 
1988)  "PART  444— 
OUGOSACCHARIDE  ANTIBIOTIC 
DRUGS",  amendatory  paragraph  2.  is 
corrected  to  read  as  follows: 

PART  444— [AMENDED] 

§  444.942a    [Amendedl 

2.  Section  444.942a  is  amended  by 
revising  the  section  heading  and  by 
revising  the  introductory  text  of 
paragraph  (a)(1),  and  paragraph  (a)(3). 
and  paragraph  (a](4)(i).  to  read  as 
follows: 

Dated:  August  12, 1988. 
Gerald  F.  Meyer, 

Deputy  Director,  Center  for  Drug  Evaluation 
and  Research. 

(FR  Doc  88-18973  Filed  8-19-68;  8:45  am] 

BILLINQ  CODE  4iaO-01-M 

DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1308 

Schedules  of  Controlled  Substances 

CFR  Correction 

In  the  April  1. 1988  revision  of  Title  21 
(Part  1300  to  End)  of  the  Code  of  Federal 


Regulations,  on  page  68,  column  two. 
paragraph  (f)(2)  of  S  1308.12  was 
published  incorrectly. 

§1306.12    [Corrected] 

The  chemical  "Nabihne"  should  read 
"Nabilone"  in  the  first  and  second  lines. 

BtLUNQ  CODE  1S0S-03-M 

DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
26  CFR  Parts  1  and  602 
[T.0. 8219] 

income  Tax:  Taxable  Years  Beginning 
After  December  31, 1953;  0MB  Control 
Number  Under  The  Paperwork 
Reduction  Act;  Survhror  Benefits, 
Distribution  Restriction  and  Various 
Other  issues  Under  ttie  Retirement 
Equity  Act  of  1984 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  provides  final 
regulations  relating  to  qualified  joint 
and  survivor  annuities  required  to  be 
provided  under  certain  retirement  plans 
under  section  401(a](ll)  prior  to  its 
amendment  by  the  Retirement  Equity 
Act  of  1984  (K£A  1984).  The  pre-REA 
1984  regulations  are  changed  to  conform 
them  to  BBS  Associates,  Inc.  v. 
Commissioner  of  Internal  Revenue. 
This  document  also  provides  final 
regulations  relating  to  the  qualified  joint 
and  survivor  and  quaUfied  preretirement 
survivor  annuity  requirements  and  the 
notice,  election  and  consent  rules 
enacted  by  REA  1984  and  relating  to  the 
effective  dates,  transitional  rules, 
restrictions  on  distributions  from 
employee  plans,  and  other  issues  arising 
under  REA  1984.  The  final  regulations 
also  reflect  certain  provisions  in  the  Tax 
Reform  Act  of  1986  (1986  Act)  that  affect 
the  REA  1984  provisions.  The 
regulations  will  generally  affect 
sponsors  of,  and  participants  in. 
pension,  proHt-sharing  and  stock  bonus 
plans,  and  provide  plan  sponsors  with 
guidance  to  comply  with  the  law. 
DATES:  The  regulations  are  effective 
August  22, 1988.  The  pre-REA  1984 
regulations  are  applicable  for  plan  years 
beginning  after  December  31, 1974.  The 
REA  1984  regulations  are  generally 
applicable  for  plan  years  beginning  after 
December  31, 1984  except  as  otherwise 
specified  in  REA  1984,  or  in  the  1986 
Act. 

FOR  FURTHER  INFORMATION  CONTACT 
William  D.  Cibbs  of  the  Employee 
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Benefits  and  Exempt  Oi^ganizations 
Division,  Office  of  the  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224  (Attention  CC:LR:T)  (202-377- 
9372}  not  a  toll-free  number). 

Background— Pre-REA  1984  Re^dations 

On  October  27.  ig82,  the  Federal 
Regittar  published  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  401(a](ll)  of  the  Internal 
Revenue  Code  of  1954.  The  amendments 
were  proposed  to  conform  the 
regulations  to  BBS  Associates,  Inc.  v. 
Commissioner  of  Internal  Revenue,  74 
T.C.  1118  (1980),  affdmem.,  661  F.2d  913 
(1981). 

No  hearing  was  requested  on  these 
pre-REA  regulations  and  none  was  held. 

Explanatioo  of  Provisions 

Section  401(a)(ll),  prior  to  REA  1984. 
provided  that  if  a  trust  provides  for  the 
payment  of  benefits  in  the  form  of  an 
aimunity,  such  trust  must  provide  for  the 
payment  of  annuity  benefits  in  a  form 
having  the  effect  of  quaUfied  joint  and 
survivor  annuity  in  order  for  the  trust  to 
be  qualified  under  section  401. 

Regulations  imder  section  401(a)(ll) 
published  prior  to  REA  1984  interpret 
this  provision  to  mean  that  a  plan 
offering  a  life  annuity  as  a  benefit  option 
must  provide  that  the  automatic  form  of 
benefit  payment  is  a  qualified  joint  and 
survivor  aimuity. 

The  Tax  Court  and  the  Court  of 
Appeals  for  the  Third  Circuit  rejected 
the  interpretation  of  section  401(a)(ll) 
expressed  in  the  regulations  in  BBS 
Associates,  Inc.  v.  Commissioner  of 
Internal  Revenue.  74  T.C.  1118  (1980), 
aff'dmem..  661  F.2d  913  (1981).  The 
Court  held  that  sections  401(a)(ll)(A) 
and  401(a}{ll)(E)  (prior  to  REA  1984)  do 
not  require  that  the  automatic  form  of 
benefit  distribution  be  a  qualified  joint 
and  survivor  annunity  merely  because  a 
plan  offers  a  life  annuity  as  an  optional 
form  of  benefit.  The  Court  held  that 
Example  (1)  of  §  1.401  (a)-ll  (a)(3),  was 
invalid. 

In  Notice  82-4, 1982-1  C.B.  356.  the 
Internal  Revenue  Ser\'ice  stated  that  it 
would  not  file  a  petition  for  a  writ  of 
certiorari  in  the  BBS  case  and  that  the 
invalidated  regulations  would  be 
amended. 

The  pre-REA  1984  regulations. 
§  1.401(a}-ll,  are  amended  to  conform 
to  the  BBS  decision.  The  regulations 
provide  that  in  order  for  a  plan  offering 
benefits  payable  as  a  life  annuity  to 
quahfy  under  section  401(a).  such  life 
annuity  benefits  must  be  paid  in  the 
form  of  a  qualified  joint  and  survivor 


annuity  unless  the  participant  elects 
otherwise. 

Actions  Taken 

Proposed  Treas.  Reg.  i  1.401(a)- 
ll(c)(2)(i)(C)(3)  allowed  defined  benefit 
plans  to  satisfy  the  requirement  for  the 
eariy  survivor  annunity  electicm  by 
providing  a  survivor  benefit  at  least 
equal  in  value  to  the  present  value  of  the 
vested  portion  of  the  participant's 
accrued  benefit  (determined 
immediately  prior  to  death).  Under  the 
proposed  regulations,  present  value 
must  be  "determined  in  accordance  with 
actuarial  assimiptions  or  factors 
specified  in  the  plan". 

As  suggested  by  commentators,  the 
requirement  with  respect  to 
specification  of  actuarial  factors  or 
assumptions  for  determining  present 
value  is  conformed  to  the  requirements 
of  Rev.  Rul.  79-90, 1979-1  C.B.  155.  Thus, 
certain  defined  benefit  plans  must  state 
either  assumptions  or  factors  or  a 
variable  standard  independent  of 
employer  discretion  determining  the 
present  value  of  a  participant's  accrued 
benefit. 

The  pre-REA  1984  regulations  are  also 
amended  to  reflect  the  amendment  to 
section  401(a)(ll)  by  REA  1984. 
However,  the  rules  in  the  pre-REA 
regulations,  to  the  extent  not 
inconsistent  with  the  statute  and  the 
new  regulations,  continue  to  apply  to 
plan  years  governed  by  the  REA  1984 
amendment  to  section  401(aKll). 

Background — REA  1984  Regulations 

On  July  19, 1985,  the  Federal  Register 

published  proposed  and  temporary 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  401(a)(ll)  and  (13),  402(f). 
410(a)(5),  411(a)(6),  (7)  and  (11). 
411(d)(3),  414(p),  and  417.  The  text  of  the 
temporary  regulations  served  as  the  text 
for  the  proposed  regulations.  The 
amendments  were  proposed  to  conform 
the  regulations  to  the  Internal  Revenue 
Code  provisions  of  Titles  II  and  III  of 
REA  1984.  Amendments  under  the 
Paperwork  Reduction  Act  were  also 
proposed.  (26  CFR  Part  602).  A  public 
hearing  was  held  on  these  REA  1984 
proposed  regulations  on  December  9. 
1985. 

On  October  22, 1986,  the  Tax  Reform 
Act  of  1986  (1988  Act)  (Pub.  L  99-514. 
100  Stat.  2085]  was  enacted.  Sections 
1139, 1145  and  1898  of  the  1986  Act 
amended  certain  Internal  Revenue  Code 
provisions  affected  by  REA  1984.  The 
final  regulations  which  are  the  subject 
matter  of  this  Treasury  decision  reflect 
those  provisions.  Further,  certain 
provisions  of  REA  1984  that  were  not 


reflected  in  the  proposed  regulations  are 
reflected  in  the  final  regulations. 

After  consideration  of  all  written 
conunents  and  the  comments  made  at 
the  REA  1984  hearing  regarding  the 
proposed  amendments,  the  proposed 
regulations  under  the  applicable  Code 
sections  are  adopted  as  revised  by  this 
Treasury  decision. 

Exptonation  of  Provisions 

For  an  explanation  of  the  proposed 
regulations,  see  the  following  preambles 
to  the  proposed  and  temporary  REA 
1984  regulations  in  the  July  19. 1985 
Federal  Register  (1)  EE-3-85  [see  the 
cross-referenced  temporary  regidations. 
T.D.  8037)  50  FR  29436;  (2)  EE-35-85  (see 
the  cross-referenced  temporary 
regulations,  T.O.  8038),  50  FR  29436;  (3) 
T.D.  8037  (OMB  Control  Numbers  under 
the  Paperwork  Reduction  Act;  Notice, 
Election,  and  Consent  Rules  imder  REA 
1984),  50  FR  29376;  and  (4)  TJ3.  8038 
(Effective  Dates,  Transitional  Rules, 
Restrictions  on  Plan  Distributions,  and 
Other  Issues  Arising  Under  REA  1984), 
50  FR  29371. 

Matters  Relating  to  Reporting  (T.D.  8037) 

The  principal  reporting  change  in  the 
final  regulations,  S  1.402(f)-l,  relates  to 
the  safe  harbor  notice  that  may  be  given 
recipients  of  certain  plan  distributions  to 
satisfy  the  reporting  requirement  of 
section  402(f).  The  safe  harbor  notice 
provided  by  S  1.402(r)-lT(b)  (the 
temporary  regulations  superseded  by 
this  Treasury  decision)  is  obsolete 
because  of  the  changes  to  the 
distribution  rules  since  its  publication. 

The  final  regulations  provide  the 
Commissioner  with  authority  to  provide 
new  safe  harbor  notices.  The  Service 
intends  to  pubUsh  a  notice  that  reflects 
the  various  changes  to  the  taxation  of 
distributions  under  sections  402  and  403 
made  by  sections  1122  and  1124  of  the 
1986  Act.  Any  such  notice  would  cease 
to  be  effective  upon  any  change  in  the 
applicable  law  effect  by  a  statute, 
regulation,  revenue  ruling  or  other 
general  guidance  that  is  inconsistent 
with  such  notice. 

Title  I  of  ERISA 

Under  section  101  of  Reorganization 
Plan  No.  4  of  1978  (43  FR  47713),  the 
Secretary  of  the  Treasury  has 
jurisdiction  over  the  subject  matter 
addressed  in  the  REA  1984  regulations. 
Therefore,  under  section  104  of  the 
Reorganization  Plan,  these  regulations 
apply  when  the  Secretary  of  Labor 
exercises  authority  under  Title  I  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (as  amended,  including  the 
amendments  made  by  Title  I  of  REA  and 
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the  subsequent  amendments  by  the  1986 
Act)  ("ERISA").  Thus,  the  requirements 
also  apply  to  employee  plans  subject  to 
Title  I  of  ERISA. 

No  Spousal  Consent  Needed  for 
Commencement  of  Qualified  Joint  and 
Survivor  Annuity 

The  proposed  and  temporary 
regulations  required  that  the  spouse  of  a 
participant  consent  to  the  distribution  of 
a  qualified  joint  and  survivor  annuity 
(QJSA)  before  the  participant  attains  the 
later  of  age  62  or  normal  retirement  age. 
Section  1.417(e)-l(b)  of  the  final 
regulations  removes  this  requirement 
and  permits  plans  subject  to  section  417 
to  provide  that  a  married  participant 
who  retires  may  elect,  without  the 
consent  of  the  participant's  spouse,  to 
begin  receiving  a  QJSA  before  attaining 
the  later  of  age  62  or  normal  retirement 
age.  The  Service  announced  this 
position  on  October  2, 1985  (see  News 
Release  85-99,  also  published  in  1985-43 
I.R.B.  29  (October  28, 1985)). 

Section  417(b)  defines  a  QJSA.  In 
general,  a  QJSA  is  an  immediate  annuity 
for  the  life  of  the  participant,  with  a 
survivor  annuity  for  the  life  of  the 
participant's  spouse.  A  plan  may  have 
more  than  one  joint  and  survivor 
annuity  satisfying  the  QJSA 
requirements.  If  so,  the  plan  must 
designate  which  one  is  the  QJSA  and 
therefore  the  automatic  form  of 
payment.  The  QJSA  for  a  married 
participant  must  be  at  least  equal  to  the 
most  valuable  optional  form  of  benefit 
payable  to  the  participant  at  the  time  of 
the  election.  The  amount  of  the  survivor 
annuity  may  not  be  less  than  50  percent, 
and  not  more  than  100  percent,  of  the 
amount  of  the  annuity  payable  during 
the  time  when  the  participant  and 
spouse  are  both  alive.  [See  also  pre-REA 
1984  section  401(a)(ll)  and  §  1.401(a)- 
11(b)(2)  for  the  pre-REA  1984  definition 
of  a  QJSA  which  is  still  generally 
applicable.) 

Plan  Amendments 

Under  the  proposed  and  temporary 
regulations,  plan  amendments  reequired 
by  REA  1984  were  generally  required  to 
be  adopted  not  later  than  the  end  of  the 
first  plan  year  to  which  the  statutory 
provisions  apply  (generally  the  first  plan 
year  beginning  in  1985). 

Since  the  publication  of  the 
regulations,  technical  corrections  to 
REA  1984  (technical  corrections)  were 
enacted  in  Title  XVIII  of  the  1986  Act.  In 
Notice  87-28,  published  in  1987—14 
I.R.B.  46  (April  6, 1987),  the  Service 
generally  extended  the  date  by  which 
plans  must  be  amended  to  satisfy  the 
proposed  and  temporary  REA 
regulations  and  the  technical 


corrections.  Under  the  Notice,  plan 
amendments  generally  are  not  required 
until  the  time  section  1140  of  the  1986 
Act  would  require  other  plan 
amendments,  generally  the  1989  plan 
year,  as  long  as  there  is  compliance  in 
operation  with  the  proposed  and 
temporary  regulations  and  the  technical 
corrections. 

The  time  for  making  plan  amendments 
to  comply  with  REA  would  also  be 
extended  to  the  time  permitted  by 
section  401(b)  for  plans  to  be  amended 
to  comply  with  the  1986  Act.  In  general, 
plans  can  continue  to  follow  Notice  87- 
28  until  that  time,  except  that  the  plan 
must  satisfy  the  retroactive  compliance 
requirements  of  section  401(b).  Thus,  in 
general,  most  plans  must  satisfy  these 
final  regulations  as  of  the  first  day  of  the 
first  plan  year  beginning  after  December 
31, 1988. 

Use  of  PBGC  Interest  Rate 

The  proposed  and  temporary 
regulations  required  that  plans  subject 
to  the  survivor  annuity  requirements  of 
sections  411(a)(ll)  and  417(e)  satisfy 
two  basic  rules.  First,  for  purposes  of 
determining  whether  a  distribution  may 
be  made  without  obtaining  the 
applicable  consents  (the  "threshold 
rule"),  a  participant's  benefit  must  be 
valued  by  using  an  interest  rate  no 
greater  than  the  Pension  Benefit 
Guaranty  Corporation's  (PBGC) 
immediate  interest  rate  for  trusteed 
single-employer  plans.  Second,  the 
actual  single  sum  that  the  participant  (or 
beneficiary)  receives  under  the  plan 
must  be  calculated  using  an  interest  rate 
no  greater  than  the  immediate  PBGC 
rate  (the  "amount  rule")  for  trusteed 
single-employer  plans.  The  same 
interest  rate  must  be  used  for  both  the 
threshold  and  amount  rules.  Many 
commentators  objected  to  the  amount 
rule. 

Section  1139  of  the  1986  Act  ratified 
the  threshold  and  amount  rules  set  forth 
in  the  proposed  and  temporary 
regulations  and  sections  411(a)(ll)  and 
417  with  certain  changes.  The  final 
regulations  adopt  these  rules  to  reflect 
section  1139  of  the  1986  Act.  The  Service 
issued  guidance  on  these  rules  in  Notice 
87-20, 1987-€  I.R.B.  17  (February  9. 1987). 
The  rules  in  Notice  87-20  are  adopted  in 
these  final  REA  1984  regulations,  except 
as  otherwise  indicated.  For  plans  that 
did  not  satisfy  the  interest  rate 
restrictions  of  the  proposed  and 
temporary  regulations.  Notice  87-20 
requires  retroactive  adjustments  using 
the  interest  rates  set  forth  in  the  Notice. 
Increased  distributions  resulting  from 
these  adjustments  were  required  to  be 
made  by  August  9, 1987.  The  time  to 
distribute  required  increases  due  to 


recalculation  of  benefits  using  the 
appropriate  interest  rate  is  extended 
until  the  end  of  the  first  plan  year 
beginning  after  December  31, 1988. 

Some  of  the  principal  changes  in  the 
final  regulations  resulting  from  the  1986 
Act  are  discussed  below.  First,  plan 
provisions  must  use  the  PBGC 
applicable  interest  rate  rather  than  the 
PBGC  immediate  interest  rate  for  both 
the  threshold  rule  and  the  amount  rule. 
The  PBGC  immediate  interest  rate  is  a 
single  interest  rate  used  to  value  an 
immediate  annuity  that  is  determined  at 
the  date  of  plan  termination  of  an 
insufficient  trusteed  single-employer 
plan.  The  PBGC  applicable  interest  rate 
(referred  to  in  the  final  REA  1984 
regulations  as  the  "section  417  interest 
rate")  is  the  immediate  interest  rate 
where  an  immediate  annuity  is  being 
valued  and  is  a  set  of  interest  rates 
computed  for  varying  time  periods 
where  a  deferred  annuity  is  being 
valued.  See  also,  final  PBGC  regulations 
under  section  29  CFR  Part  2619 
(Appendix  B)  which  are  discussed  in 
more  detail  in  Notice  87-20. 

Second,  the  final  regulations  reflect 
the  amendments  to  the  threshold  and 
amoimt  rule  in  sections  411(a)(ll)(B)  and 
417(e)(3)  made  by  section  1139  of  the 
1986  Act.  There  is  a  two-tier  test  for 
valuing  single  sum  distributions  using 
$25,000  (unindexed)  as  the  breakpoint. 
The  section  417(e)  interest  rate  for 
vested  accrued  benefits  equal  to  or  less 
than  $25,000  is  the  PBGC  applicable 
interest  rate  and  for  vested  accrued 
benefits  greater  than  $25,000  is  120 
percent  of  such  PBGC  rate.  If  a 
participant  or  beneficiary  would  receive 
a  single  sum  distribution  of  less  than 
$25,000  if  the  interest  rate  used  to 
calculate  the  distribution  were  120 
percent  of  the  PBGC  applicable  interest 
rate  then  100  percent  of  such  PBGC  rate 
must  be  used  to  calculate  the  amount  of 
the  benefit.  This  two-tier  test  is  set  forth 
in  §§  1.411(a}-ll(d)  and  1.417(e)-l(d)(2). 

Finally,  in  order  to  retain  its 
qualification  under  section  401(a)  or 
403(a),  a  plan  must  contain  provisions 
reflecting  the  section  417(e)  interest  rate 
limitations  used  in  the  threshold  and 
amount  rules,  even  if  the  provisions  that 
are  currently  in  the  plan  currently  result 
in  greater  single  sum  distributions  than 
the  distributions  that  would  result  from 
use  of  the  section  417(e)  interest  rate. 
This  provision  is  required  because,  in 
the  future,  use  of  the  section  417(e)  rate 
rather  than  the  plan  rate  may  result  in 
larger  distributions  due  to  the  variable 
nature  of  PBGC  rates.  These  rules  are 
discussed  in  more  detail  in  Notice  87-20. 

The  proposed  and  temporary 
regulations  were  unclear  as  to  how  the 
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interest  rate  limitations  applied  to 
benefits  under  plans  in  situations  in 
which  plan  benefits  in  the  form  of  single 
sum  distributions  include  subsidies.  The 
final  regulations  apply  the  interest  rate 
limitations  to  value  all  benefits, 
including  subsidies  such  as  early 
retirement  and  survivor  subsidies, 
effective  for  distributions  commencing 
on  or  after  the  first  day  of  the  first  plan 
year  beginning  after  December  31, 1988. 
Prior  to  such  date,  a  plan  will  be 
considered  to  satisfy  the  interest  rate 
limitation  rules  with  respect  to  subsidies 
if  under  the  plan  a  reasonable 
interpretation  of  the  temporary 
regulaticHis  was  applied  on  a  consistent 
basis. 

Loan  Rules 

The  proposed  and  temporary  REA 
1984  regulations  provided  rules 
governing  the  reduction  of  an  accrued 
benefit  to  satisfy  a  participant's  loan 
obligation  to  the  plan.  Because  such  a 
reduction  is  treated  as  a  distribution 
from  the  plan,  it  is  generally  subject  to 
the  applicable  consent  requirements  of 
sections  411(a)(ll)  and  417(e). 
Nevertheless,  the  proposed  and 
temporary  regulations  provided  that  a 
plan  may  obtain  the  consent  of  the 
participant  and  the  participant's  spouse 
within  the  90-day  period  before  a  loan  is 
secured  by  the  accrued  benefit. 

The  loan  rules  of  sections 
401(a](ll)(B](iii)  and  417  (a](4]  and  (c)(3) 
were  revised  by  the  1986  Act.  Section 
1.401(a}-20,  Q&A  24,  reflects  these 
amendments,  which  closely 
approximate  the  rules  in  the  proposed 
and  temporary  regulations. 

The  Department  of  Labor  has 
interpretive  authority  over  the 
prohibited  transaction  rules  of  section 
4975.  It  has  indicated  that  a  loan  seciued 
by  an  accrued  benefit  subject  to  REA 
1984  may  not  be  adequately  secured 
under  section  4975(d)(1)  if  consent  to  a 
reduction  in  the  accrued  benefit  is  not 
obtained  before  a  loan  is  so  secured, 
and,  therefore,  may  be  a  prohibited 
transaction. 

DEC  Benefits  and  Employee 
Contributions 

The  final  regulations,  S  1.401(a)-20, 
Q&As  14(b)  and  39(c),  contain  rules 
applying  the  consent  requirements  to 
plans  holding  Qualified  Voluntary 
Employee  Contributions  (Accumulated 
DECs).  Accumulated  DECs  are  plan 
benefits  attributable  to  employee 
contributions  deductible  under  section 
219.  Because  the  consent  requirements 
were  not  applied  to  Accumulated  DECs 
vnder  the  proposed  and  temporary 
regulations,  these  rules  will  not  apply  to 
distributions  made  before  the  first  day 


of  the  first  plan  year  beginning  after 
December  31, 1988. 

Further,  a  transitional  rule  is  provided 
for  plans  that  paid  benefits  attributable 
to  employee  contributions  to  employees 
who  were  not  vested  in  employer 
contributions.  Under  this  transitional 
rule,  distribution  of  these  employee 
contributions  prior  to  October  22, 1986, 
will  generally  not  be  treated  as  violating 
sections  401(a)(ll)  and  417. 

Annuity  Starting  Date 

The  final  regulations  clarify  the 
meaning  of  annuity  starting  date.  In  the 
case  of  payment  of  a  benefit  as  an 
annuity,  the  annuity  starting  date  is  the 
first  day  of  the  first  period  for  which  an 
annuity  is  paid.  For  example,  if  an 
annuity  is  paid  retroactive  to  January  1, 
the  annuity  stating  date  is  January  1 
even  though  the  actual  payment  is  not 
made  until  a  later  date.  Similarly,  in  the 
case  of  a  payment  not  in  an  annuity 
form,  the  annuity  starting  date  is  the 
first  day  of  the  first  period  for  which  the 
benefit  form  is  paid. 

The  annuity  starting  date  is  important 
for  purposes  of  determining  when  QPSA 
coverage  ends  and,  therefore,  when  a 
QJSA  must  be  provided  and  when 
participant  and  spousal  consent  must  be 
provided.  Further,  the  aimuity  starting 
date  is  the  distribution  date  under 
sections  411(a)(ll)  and  417(e)  for 
purposes  of  determining  the  applicable 
PBGC  interest  rate. 

Participant  and  spousal  consent  must 
be  obtained  within  90  days  prior  to  the 
annuity  starting  date.  For  example,  if  the 
plan  offers  a  deferred  annuity  option 
starting  five  years  hence,  in  order  for  the 
plan  to  pay  the  deferred  annuity  option, 
participant  and  spousal  consent  to 
waive  the  QJSA  and  take  die  annuity 
must  be  obtained  90  days  before  the 
start  of  the  period  five  years  hence. 
Thus,  the  plan  may  only  receive  consent 
with  respect  to  benefits  that  commence 
within  90  days  [i.e.,  annuity  starting  date 
is  within  90  days).  Any  delayed  payment 
form  alternative  to  the  QJSA  requires 
consents  at  the  time  of  commencement 
of  the  delayed  payments. 

Accrued  Benefit,  Cash-Out  Rules 

A  plan  may  have  more  than  one 
optional  form  of  benefit  under  which 
benefits  may  be  paid.  There  is  no 
requirement  that  each  form  of  benefit  be 
the  actuarial  equivalent  of  all  other 
benefit  forms.  Thus,  a  plan  could  have  a 
QJSA  benefit  form  that  has  a  larger 
actuarial  value  than  a  benefit  payable 
as  a  single  life  annuity  and  the  amount 
of  a  single  sum  optional  form  could  be 
determined  based  on  the  single  life 
annuity.  Similarly,  a  plan  may  provide 
for  a  retirement  subsidy  or  an  early 


retirement  benefit  that  applies  to  the 
payment  of  a  specific  optional  form. 
Whether  these  subsidies  must  be  valued 
when  calculating  the  amount  of  the 
single  siun  distribution  depends  on  the 
plan  provisions.  The  present  value 
required  by  sections  411(a)(ll)  and 
417(e)  and  9  1.417(e)-l(a)  applies  to  the 
particular  optional  form  of  benefit  as 
determined  under  the  plan.  The 
definitely  determinable  requirement  and 
the  requirements  of  section  411(c)(3) 
also  apply  in  determining  the  amoimt  of 
any  optional  form  of  benefit  Thus,  a 
plan  may  satisfy  such  requirements  even 
though  it  has  a  subsidized  joint  and 
survivor  annuity  and  determines  a  single 
sum  distribution  based  on  an 
unsubsidized  single  life  annuity. 

The  final  regulations,  SS  1.411(a)- 
7(d)(2)(ii]  (C)  and  (D)  and  (d)(4)  (i)  and 
(iv).  change  the  existing  cash-out  rules 
under  section  411(a)(7)  to  reflect  REA 
1984.  Generally,  a  plan  must  permit  a 
participant  to  repay  any  plan 
distribution  that  is  less  than  the  present 
value  of  the  participant's  accrued 
benefit  The  determination  of  the 
present  value  of  the  accrued  benefit  is 
based  on  the  form  of  benefit  distributed 
to  the  participant  A  plan  distributing  a 
participant's  entire  accrued  benefit  is 
not  required  to  take  into  account  benefit 
subsidies  described  in  section 
411(d)(6)(B)(i)  to  which  the  participant  is 
not  currenUy  entitled  but  to  which  the 
participant  could  subsequendy  be 
entided.  For  example,  if  a  participant 
receives  a  distribution  of  his  entire 
accrued  benefit  at  a  time  when  he  has 
not  yet  satisfied  the  conditions  for  a 
subsidized  benefit  the  plan  is  not 
required  to  permit  the  participant  to 
repay  the  distribution  of  his  benefit  If 
the  plan  does  not  distribute  the  entire 
accrued  benefit  however,  and  the 
participant  both  repays  the  distribution 
and  later  satisfies  the  conditions  for  the 
subsidy,  the  participant  must  be  entitied 
to  the  subsidy  in  order  for  the  plan  to 
satisfy  section  411. 

Executive  Order  12291  and  Regidatory 
Flexibility  Ad 

The  Treasury  Department  has 
determined  that  this  final  rule  is  not  a 
major  rule  as  defined  in  Executive  Order 
12291  and  that,  therefore,  a  regulatory 
impact  analysis  is  not  required. 

Although  a  notice  of  proposed 
rulemaking  that  solicited  public 
comment  was  issued,  the  Internal 
Revenue  Service  concluded  that  the 
regulations  are  interpretative  and  that 
the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  did  not 
apply.  Accordingly,  the  final  regulations 
do  not  constitute  regulations  subject  to 
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the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

Paperwork  Reduction  Act     ~~ 

The  collections  of  information 
contained  in  this  final  regulation  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h])  under  control  number  1545- 
0928.  The  estimated  average  burden 
associated  with  the  collection  of 
information  in  this  fmal  rule  is  35 
minutes  per  respondent  or  recordkeeper. 
Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  Service, 
Washington.  DC  20224.  Attention:  IRS 
Reports  Clearance  Office,  TR:FP  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Otfice  of  Management  and 
Budget,  Washington,  DC  20503, 
Attention  Desk  Officer  for  Internal 
Revenue  Service. 

Temporary  Regoiations  Superseded 

The  following  table  indicates  sections 
in  the  temporary  regulations  that  are 
superceded,  the  sections  of  the 
corresponding  final  regulation  that 
replaces  the  temporary  regulation  and 
the  subject  matter  for  the  regulation 
section: 


Teinporary 

Final 

reguMion 

regulation 

Sutotect  matter 

section 

sectMn 

Section 

Section 

Requirements  of 

1.401(a)- 

1.401(a)- 

qualified  joint  and 

11T. 

20. 

survivof  annuity  and 
qualified  preretirefnent 
survivor  annuity. 

Section 

Section 

Assignment  of  alienation 

1.401(a)- 

1.401(a)- 

of  twnefits:  special 

13T. 

13. 

rules  lor  qualified 
domestic  relations 
orders. 

Section 

Section 

Required  explanation  of 

1402(f)- 

1.402(f)- 

roHovers,  capital  gains. 

1T. 

1. 

and  special  averaging. 

Section 

Section 

Five  consecutive  1  -year 

1410(a)- 

1.410(a)- 

breal(S  in  service, 

5T. 

8. 

transitional  rules  under 
tfie  Retirement  Equity 
Act  of  1984. 

Section 

Section 

Elapsed  time  method: 

1.410(af- 

1.410(a)- 

maternity  and  patemtty 

7T. 

9. 

at>sence. 

Section 

Section 

Restrictions  acKl 

1.411(a) 

1.411(a)- 

valuations  of 

(11HT. 

11. 

dislritMJtians. 

Section 

Section 

Class  year  plan— pre- 

1.411(d)- 

1.411(d)- 

1986  year. 

3T 

3. 

Section 

Class  year  plans— post- 

1.411(d)- 
4. 
Section 

1986  year 

Section 

Restrictions  aixl 

1.417(e)- 

1.417(e)- 

valuations  of 

1T. 

1. 

distributlom  from  plans 
sutiiect  to  sections 
40l(aMll)and4i7. 

Drafting  Infonnation 

The  principal  authors  of  these  final 
regulations  are  WiUiam  D.  Gibbs  and 
Richard  J.  Wickersham,  of  the  Employee 
Benefit  and  Exempt  Organizations 
Division  of  the  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service. 
Personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  also  participated  in 
developing  the  regulations,  on  matters  of 
both  substance  and  style. 

List  of  Subjects 

26  cm  1.401-0—1.425-1 

Income  taxes.  Employee  benefit  plans. 
Pensions. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regidations 

Accordingly,  26  CFR  Parts  1  and  602 
are  amended  as  follows: 

Income  Tax  Regulation 

PART  1— [AMENDED] 

Paragraph  1.  The  authority  citation  for 
Part  1  continues  to  read  in  part: 

Authority:  26  U.S.C.  7805. 

Par.  2.  Section  1.401(aHll)  is 
amended  by — 

1.  Striking  out  in  paragraphs  (a)(1)  (i). 
(ii)  and  (iii)  "such  benefits"  and  adding 
in  lieu  thereof  "life  annuity  benefits". 

2.  Revising  paragraph  (a)  (3)  Example 
(1). 

3.  Revising  paragraph  (c){2)  {i)(C). 

4.  Revising  the  first  two  sentences  of 
paragraph  (c)(3)  (ii). 

5.  Revising  paragraph  (d)(1)  and 
adding  a  new  paragraph  (d)(5). 

6.  Adding  a  new  paragraph  (g). 
These  revised  and  added  provisions 

read  as  follows: 


§  1.401  (a)-11 
annuities. 


Qualified  joint  and  survivor 


[a]  General  rule— *  *  * 
[3]  Illustration  *  '  * 

Exampfe  (1).  The  X  Corporation  Defined 
Contribution  Plan  was  established  in  1960.  As 
in  effect  on  January  1, 1974,  the  plan  provided 
that,  upon  the  participant's  retirement,  the 
participant  may  elect  to  receive  the  balance 
of  his  account  in  the  form  of  [1]  a  single-sum 
cash  payment,  (2)  a  single-sum  distribution 
consisting  of  X  Corporation  stock,  (3)  five 
equal  annual  cash  payments,  (4)  a  Ufe 
annuity,  or  (5)  a  combination  of  options  (1) 
through  (4).  The  plan  also  provided  that,  if  a 
participant  did  not  elect  another  form  of 
distribution,  tiie  balance  of  his  account  would 
tie  distributed  to  him  in  the  form  of  a  single- 
sum  cash  payment  upon  his  retirement. 


Assume  that  section  401(aHll)  and  this 
section  became  applicable  to  the  plan  as  of 
its  plan  year  beginning  January  1, 1976.  with 
respect  to  persons  who  were  active 
participants  in  the  plan  as  of  such  date  (see 
paragraph  (f)  of  this  section).  If  X  Corporatlun 
Defined  Contribution  Plan  continues  to  allow 
the  life  annuity  payment  option  after 
December  31, 1975,  it  must  be  amended  to 
provide  that  if  a  participant  elects  a  life 
annuity  option  the  life  annuity  benefit  will  be 
paid  in  a  form  having  the  effect  of  a  qualified 
joint  and  survivor  annuity,  except  to  the 
extent  that  the  participant  elects  another 
form  of  benefit  payment.  However,  the  plan 
can  continue  to  provide  that,  if  no  election  is 
made,  the  balance  will  be  paid  as  a  single- 
sum  cash  payment  If  the  trust  is  not  so 
amended,  it  will  fail  to  qualify  under  section 
401(a). 

*  •  «  #  * 

(c)  ElecUon.  *  *  * 

(2)  Election  of  early  survivor 
annuity — (i)  In  general.  *  *   * 

(C)  A  plan  is  not  required  to  provide 
an  election  under  this  subparagraph  if — 

[1)  The  plan  provides  that  an  early 
survivor  aruiuity  is  the  only  form  of 
benefit  payable  under  the  plan  with 
respect  to  a  married  participant  who 
dies  while  employed  by  an  employer 
maintaining  the  plan, 

[2]  In  the  case  of  a  defined 
contribution  plan,  the  plan  provides  a 
survivor  benefit  at  least  equal  in  value 
to  the  vested  portion  of  the  participant's 
account  balance,  if  the  participant  dies 
while  in  active  service  with  an  employer 
maintaining  the  plan,  or 

(J)  In  the  case  of  a  defined  benefit 
plan,  the  plan  provides  a  survivor 
benefit  at  least  equal  in  value  to  the 
present  value  of  the  vested  portion  of 
the  participant's  normal  form  of  the 
accrued  benefit  payable  at  normal 
retirement  age  (determined  immediately 
prior  to  death),  if  the  participant  dies 
while  in  active  service  with  an  employer 
maintaining  the  plan.  Any  present 
values  must  be  determined  in 
accordance  with  either  the  actuarial 
assumptions  or  factors  specified  in  the 
plan,  or  a  variable  standard 
independent  of  employer  discretion  for 
converting  optional  benefits  specified  in 
the  plan. 
♦        *        •        #        ♦ 

(3)  Information  to  be  provided  by  plan 
administrator. 

***** 

(ii)  The  method  or  methods  used  to 
provide  the  information  described  in 
subdivision  (i)  of  this  subparagraph  may 
vary.  Posting  which  meets  the 
requirements  of  §  1.7476-2(c){l)  may  be 
used;  see  §  1.7476-2(c)(l)  for  examples 
of  other  methods  which  may  be 
used.  *  *  • 
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(d)  Permissible  additional  plan 
provisions — (1)  In  general  A  plan  will 
not  fail  to  meet  the  requirements  of 
section  401(a)(ll)  and  this  section 
merely  because  it  contains  one  or  more 
of  the  provisions  described  in 
paragraphs  (d)(2)  through  (5)  of  this 
section. 
***** 

(5)  Benefit  option  approval  by  third 
party,  (i)  A  plan  may  provide  that  an 
optional  form  of  benefit  elected  by  a 
participant  is  subject  to  the  approval  of 
an  administrative  committee  or  similar 
third  party.  However,  the  administrative 
committee  cannot  deny  a  participant 
any  of  the  benefits  required  by  section 
401(a)(ll).  For  example,  if  a  plan  offers  a 
life  annuity  option,  the  committee  may 
deny  the  participant  a  qualified  joint 
and  survivor  annuity  only  by  denying 
the  participant  access  to  all  life  annuity 
options  without  knowledge  of  whether 
the  participant  wishes  to  receive  a 
qualified  joint  and  survivor  annuity. 
Alternatively,  if  the  conmiittee  knows 
which  form  of  life  annuity  the 
participant  has  chosen  before  the 
committee  makes  its  decision,  the 
conunittee  cannot  withhold  its  consent 
for  payment  of  a  qualified  joint  and 
survivor  annuity  event  though  it  denies 
all  other  life  annuity  options.  This 
subparagraph  (5)  only  applies  before  the 
effective  date  of  the  amendment  made 
to  section  411(d)(6)  by  section  301  of  the 
Retirement  Equi^  Act  of  1984.  See 
section  411(d)(6)  and  the  regulations 
thereunder  for  rules  limiting  employer 
discretion. 

(ii)  The  provisions  of  this 
subparagraph  may  be  illustrated  by  the 
following  example: 

Example.  In  1980  plan  M  provides  that  the 
automatic  form  of  benefit  is  a  single  sum 
distribution.  The  plan  also  permits,  subject  to 
approval  by  the  administrative  committee, 
the  election  of  several  optional  forms  of  life 
annuity.  On  the  election  form  that  is 
reviewed  by  the  administrative  committee 
the  participant  indicates  whether  any  life 
annuity  option  is  preferred,  without 
indicating  the  particular  life  annuity  chosen. 
Thus,  the  committee  approves  or  disapproves 
the  election  without  knowledge  of  whether  a 
qualified  joint  and  survivor  annuity  will  be 
elected.  The  administrative  committee 
approval  provision  in  Plan  M  does  not  cause 
the  plan  to  fail  to  satisfy  this  section.  On  the 
other  hand,  if  the  form  indicates  which  form 
of  life  annuity  is  preferred,  committee 
disapproval  of  any  election  of  the  qualified 
joint  and  survivor  annuity  would  cause  the 
plan  to  fail  to  satisfy  this  section. 
***** 

(g)  Effect  ofREA  1984— (\)  In  general. 
The  Retirement  Equity  Act  of  1984  (REA 
1984)  significantly  changed  the  qualified 
joint  and  survivor  annuity  rules 
generally  effective  for  plan  years 


beginning  after  December  31, 1984.  The 
new  survivor  annuity  rules  are  primarily 
in  sections  401(a)(ll)  and  417  as  revised 
by  REA  1984  and  SS  1.401(a)-20  and 
417(e)-l. 

(2)  Regulations  after  REA  1984.  (i) 
REA  and  the  regulations  thereunder  to 
the  extent  inconsistent  with  pre-REA 
1984  section  401(a)(ll)  and  this  section 
are  controlling  for  years  to  which  REA 
1984  applies.  See  e.g.,  paragraphs  (a)(1) 
and  (2)  of  this  section,  relating  to 
required  provisions  and  certain  cash- 
outs,  respectively  and  (e),  relating  to 
costs  of  providing  annuities,  for  rules 
that  are  inconsistent  with  REA  1984  and, 
therefore,  are  not  applicable  to  REA 
1984  years. 

(ii)  To  the  extent  that  the  pre-REA 
1984  law  either  is  the  same  as  or 
consistent  with  REA  1984  and  the  new 
regulations  hereunder,  the  rules  in  this 
section  shall  continue  to  apply  for  years 
to  which  REA  1984  applies.  (See,  e.g., 
paragraph  (c)  (relating  to  how 
information  is  furnished  participants 
and  spouses)  and  paragraph  (b) 
(defining  a  life  annuity)  for  some  of  the 
rules  that  apply  to  REA  1984  years.)  The 
rules  in  this  section  shall  not  apply  for 
such  year  to  the  extent  that  they  are 
inconsistent  with  REA  1984  and  the 
regulations  thereunder. 

(iii)  The  Commissioner  may  provide 
additional  guidance  as  to  the  continuing 
effect  of  the  various  rules  in  this  section 
for  years  to  which  REA  applies. 

§1.401(a)-11T    [Removed] 

Par.  3.  Section  1.401(a)-llT  is 
removed.  New  §  1.401(a)-20  is  added  in 
its  place  immediately  after  S  1.401(a}-19 
to  read  as  follows: 

§  1.401(a)-20    Requirements  of  qualified 
joint  and  survivor  annuity  and  qualified 
preretirement  survivor  annuity. 

Q-1:  What  are  the  survivor  annuity 
requirements  added  to  the  Code  by  the 
Retirement  Equity  Act  of  1984  (REA 
1984)? 

A-1:  REA  1984  replaced  section 
401(a)(ll)  with  a  new  section  401(a)(ll) 
and  added  section  417.  Plans  to  which 
new  section  401(a)(ll)  applies  must 
comply  with  the  requirements  of 
sections  401(a)(ll)  and  417  in  order  to 
remain  quahfied  under  sections  401(a)  or 
403(a).  In  general,  these  plans  must 
provide  both  a  quahfied  joint  and 
survivor  annuity  (QJSA)  and  a  qualified 
preretirement  survivor  annuity  (QPSA) 
to  remain  qualified.  These  survivor 
annuity  requirements  are  applicable  to 
any  benefit  payable  under  a  plan, 
including  a  benefit  payable  to  a 
participant  under  a  contract  purchased 
by  the  plan  and  paid  by  a  third  party. 


Q-2:  Must  annuity  contracts 
purchased  and  distributed  to  a 
participant  or  spouse  by  a  plan  subject 
to  the  survivor  annuity  requirements  of 
sections  401(a)(ll)  and  417  satisfy  the 
requirements  of  those  sections? 

A-2:  Yes.  Rights  and  benefits  under 
section  401(a)(ll)  or  417  may  not  be 
eliminated  or  reduced  because  the  plan 
uses  annuity  contracts  to  provide 
benefits  merely  because  (a)  such  a 
contract  is  held  by  a  participant  or 
spouse  instead  of  a  plan  trustee,  or  (b) 
such  contracts  are  distributed  upon  plan 
termination.  Thus,  the  requirements  of 
sections  401(a)(ll)  and  417  apply  to 
payments  under  the  annuity  contracts, 
not  to  the  distributions  of  the  contracts. 

Q-3:  What  plans  are  subject  to  the 
survivor  annuity  requirements  of  section 
401(a)(ll)? 

A-3:  (a)  Section  401(a)(ll)  applies  to 
any  defined  benefit  plan  and  to  any 
defined  contribution  plan  that  is  subject 
to  the  minimum  funding  standards  of 
section  412.  This  section  also  applies  to 
any  participant  under  any  other  defined 
contribution  plan  unless  all  of  the 
following  conditions  are  satisfied — 

(1)  The  plan  provides  that  the 
participant's  nonforfeitable  accrued 
benefit  is  payable  in  full,  upon  the 
participant's  death,  to  the  participant's 
surviving  spouse  (unless  the  participant 
elects,  with  spousal  consent  that 
satisfies  the  requirements  of  section 
417(a)(2),  that  such  benefit  be  provided 
instead  to  a  designated  beneficiary); 

(2)  The  participant  does  not  elect  the 
payment  of  benefits  in  the  form  of  a  life 
annuity;  and 

(3)  With  respect  to  the  participant,  the 
plan  is  not  a  transferee  or  an  offset  plaiL 
(See  Q&A  5  of  this  section.) 

(b)  A  defined  contribution  plan  not 
subject  to  the  minimum  funding 
standards  of  section  412  will  not  be 
treated  as  satisfying  the  requirement  of 
paragraph  (a)(1)  unless  both  of  the 
following  conditions  are  satisfied — 

(1)  The  benefit  is  available  to  the 
surviving  spouse  within  a  reasonable 
time  after  the  participant's  death.  For 
this  purpose,  availability  within  the  90- 
day  period  following  the  date  of  death  is 
deemed  to  be  reasonable  and  the 
reasonableness  of  longer  periods  shall 
be  determined  based  on  the  particular 
facts  and  circumstances.  A  time  period 
longer  than  90  days,  however,  is  deemed 
unreasonable  if  it  is  less  favorable  to  the 
surviving  spouse  than  any  time  period 
under  the  plan  that  is  applicable  to  other 
distributions.  Thus,  for  example,  the 
availability  of  a  benefit  to  the  surviving 
spouse  would  be  uiu*ea8onable  if  the 
distribution  was  required  to  be  made  by 
the  close  of  the  plan  year  including  the 
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pwticipant's  death  while  distributions  to 
employees  who  separate  from  service 
were  required  to  be  made  within  90  days 
of  separation. 

(2)  The  benefit  payable  to  the 
surviving  spouse  is  adjusted  for  gains  or 
losses  occurring  after  the  participant's 
deadi  in  aixordance  with  plan  rules 
governing  die  adjustment  of  account 
baluices  for  other  plan  distributions. 
Thus,  for  example,  the  plan  may  not 
provide  fat  distributions  of  an  account 
balance  to  a  surviving  spouse 
determined  as  of  the  last  day  of  the 
quarter  in  wdiich  the  participant's  death 
occurred  with  no  adjustments  of  an 
account  balance  for  gains  or  losses  after 
death  if  the  plan  provides  for  such 
adjustments  for  a  participant  who 
sepwates  from  service  within  a  quarter. 

(c)  For  purposes  of  determining  the 
extent  to  which  section  401(a)(ll) 
applies  to  benefits  under  an  employee 
stock  ownership  plan  (as  defmed  in 
section  4875(e)(7)j,  the  portion  of  a 
participant's  accrued  benefit  that  is 
subject  to  section  40Q(h)  is  to  be  treated 
as  though  such  benefit  were  provided 
under  a  defined  contribution  plan  not 
subject  to  section  412. 

(d)  The  requirements  set  forth  in 
section  401(a)(ll]  apply  to  other 
employee  benefit  plans  that  are  covered 
by  applicable  provisions  under  Title  I  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  For  purposes  of 
applying  the  regulations  under  sections 
401(a]tll)  and  417.  plans  subject  to 
ERISA  section  205  are  treated  as  if  they 
were  described  in  section  401  (a).  For 
example,  to  the  extent  that  section  205 
covers  section  403(b]  contracts  and 
custodial  accounts  they  are  treated  as 
section  401(a)  plans.  Individual 
retirement  plans  (IRAs],  including  IRAs 
to  whidi  contributions  are  made  under 
simplified  employee  pensions  described 
in  section  408(k)  and  IRAs  that  are 
treated  as  plans  subject  to  Title  I,  are 
not  subject  to  these  requirements. 

0-4:  What  rules  apply  to  a  partidpant 
who  elects  a  life  annuity  option  under  a 
defined  contribution  plan  not  subject  to 
section  412? 

A-i:  If  a  participant  elects  at  any  time 
(irrespective  of  the  applicable  election 
period  defined  in  section  417(a)(e])  a  life 
annuity  option  under  a  defined 
contribution  plan  not  subject  to  section 
412,  the  survivor  annuity  requirements 
of  sections  401(a)(ll)  and  417  will 
always  thereafter  apply  to  all  of  the 
participant's  benefits  under  such  plan 
unless  there  is  a  separate  accounting  of 
the  account  balance  subject  to  the 
election.  A  plan  may  allow  a  participant 
to  elect  an  annuity  option  prior  to  the 
applicable  election  period  described  in 
section  417(a)(6).  If  a  participant  elects 


an  annuity  option,  the  plan  must  satisfy 
the  applicable  written  explanation, 
consent,  election,  and  withdrawal  rules 
of  section  417,  including  waiver  of  the 
Q]SA  vritfain  90  days  of  the  annuity 
starting  date.  If  a  participant  selecting 
such  an  option  dies,  the  surviving 
sposse  must  be  able  to  receive  the 
QPSA  benefit  described  in  section 
417(c)(2)  which  is  a  life  annuity,  the 
actuarial  equivalrait  of  which  is  not  less 
than  50  percent  of  the  nonforfeitable 
account  balwice  (adjusted  for  loans  as 
described  in  QAA  24(d)  of  this  section). 
The  remaining  account  balance  may  be 
paid  to  a  designated  nonsp'ouse 
beneficiary. 

Q-S:  How  do  sections  401{a)(ll)  and 
417  apply  to  transferee  plans  which  are 
defined  contribution  plans  not  subject  to 
section  412? 

AS:  (a)  Tnmaferee  plans.  Although 
the  survivor  annuity  requirements  of 
sections  401(a)(ll)  and  417  generally  do 
not  apply  to  defined  contribution  plans 
not  subject  to  section  412,  such  plans  are 
subject  to  the  survivor  annuity 
requirements  to  the  extent  that  they  are 
transferee  plans  with  respect  to  any 
participant  A  defined  contribution  plan 
is  a  transferee  plan  with  respect  to  any 
participant  if  the  plan  is  a  direct  or 
indirect  transferee  of  such  participant's 
benefits  held  on  or  after  January  1, 1985, 
by: 

(1)  A  defined  benefit  plan. 

(2)  A  defined  contribution  plan 
subject  to  section  412 

or 

(3)  A  defined  contribution  plan  that  is 
subject  to  the  survivor  annuity 
requirements  of  sections  401(a)(ll)  and 
417  with  respect  to  that  participant 

If  through  a  merger,  spinoff,  or  other 
transaction  having  the  effect  of  a 
transfer,  benefits  subject  to  the  survivor 
annuity  requirements  of  sections 
401(aXll)  and  417  are  held  under  a  plan 
that  is  not  otherwise  subject  to  such 
requirements,  such  benefits  will  be 
subject  to  the  survivor  annuity 
requirements  even  though  they  are  held 
under  such  plan.  Even  if  a  plan  satisfies 
the  survivor  annuity  requirements,  other 
rules  apply  to  these  transactions.  See, 
e.g.,  section  411(d)(6)  and  the  regulations 
thereunder.  A  transfer  made  before 
January  1. 1985,  and  any  rollover 
contribution  made  at  any  time,  are  not 
transactions  that  subject  to  the 
transferee  plan  to  the  survivor  annuity 
requirements  with  respect  to  a 
participant.  If  a  plan  is  a  transferee  plan 
with  respect  to  a  participant,  the 
survivor  annuity  requirements  do  not 
apply  wUh  respect  to  other  plan 
participants  solely  because  of  the 
transfer.  Any  plan  that  would  not 


otherwise  be  subject  to  the  survivor 
annuity  requirements  of  sections 
401(a)(ll)  and  417  whose  benefits  are 
used  to  offset  benefits  in  a  plan  subject 
to  such  requirements  is  subject  to  the 
survivor  annuity  requirements  with 
respect  to  those  participants  whose 
benefits  are  offset  Thus,  if  a  stock 
bonus  or  profit-sharing  plan  offsets 
benefits  under  a  defined  benefit  plan, 
such  a  plan  is  subject  to  the  survivor 
annuity  requirements. 

(b)  Benefits  covered.  The  survivor 
annuity  requirements  apply  to  all 
accrued  benefits  held  for  a  participant 
with  respect  to  whom  the  plan  is  a 
transferee  plan  unless  there  is  an 
acceptable  separate  accounting  between 
the  transferred  benefits  and  ail  other 
benefits  under  the  plan.  A  separate 
accounting  is  not  acceptable  unless 
gains,  losses,  withdrawals, 
contributions,  forfeitures,  and  other 
credits  or  charges  are  allocated  on  a 
reasonable  and  consistent  basis 
between  the  accrued  benefits  subject  to 
the  survivor  annuity  requirements  and 
other  benefits.  If  there  is  an  acceptable 
separate  accounting  between 
transferred  benefits  and  any  other 
benefits  under  the  plan,  only  the 
transferred  benefits  are  subject  to  the 
survivor  annuity  requirements. 

Q-d:  Is  a  frozen  or  terminated  plan 
required  to  satirfy  the  survivor  annuity 
requirements  of  sections  401(a)(ll)  and 
417? 

A-6:  In  general,  benefits  provided 
under  a  plan  that  is  subject  to  the 
survivor  annuity  requirements  of 
sections  401(a)(ll)  and  417  must  be 
provided  in  accordance  with  those 
requirements  even  if  the  plan  is  frozen 
or  terminated.  However,  any  plan  that 
has  a  termination  date  prior  to 
September  17, 1985,  and  that  distributed 
all  remaining  assets  as  soon  as 
administratively  feasible  after  the 
termination  date,  is  not  subject  to  the 
survivor  annuity  requirements.  The  date 
of  termination  is  determined  under 
section  411(d)(3)  and  §  1.411(d)-2(c). 

Q-7:  If  the  Pension  Benefit  Guaranty 
Corporation  (PBGC)  is  administering  a 
plan  are  benefits  payable  in  the  form  of 
aOPSAorCySA 

A-7:  Yes,  the  PBGC  will  pay  benefits 
in  such  forms. 

Q-&  How  do  the  survivor  annuity 
requirements  of  sections  401{a){ll)  and 
417  apply  to  participants? 

A-S:  (a)  If  a  participant  dies  before  the 
annuity  starting  date  with  vested 
benefits  attributable  to  employer  or 
employee  contributions  (or  both), 
benefits  must  be  paid  to  the  surviving 
spouse  in  the  form  of  a  QPSA.  If  a 
participant  survives  until  the  annuity 
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starting  date  with  vested  benefits 
attributable  to  employer  or  employee 
contributions  (or  both),  benefits  must  be 
provided  to  the  participant  in  the  form 
ofaQJSA. 

(b)  A  participant  may  waive  the 
QPSA  or  Ae  COSA  (or  both)  if  the 
applicable  notice,  election,  and  spousal 
consent  requirements  of  section  417  are 
satisfied. 

(c)  Beneflts  are  not  required  to  be  paid 
in  the  form  of  a  QPSA  or  QJSA  if  at  the 
time  of  death  or  distribution  the 
participant  was  vested  only  in  employee 
contributions  and  such  death  occurred, 
or  distribution  commenced,  before 
October  22. 1986. 

(d)  Certain  mandatory  distributions. 
A  distribution  may  occur  without 
satisfying  the  spousal  consent 
requirements  of  section  417  (a)  and  (e)  if 
the  present  value  of  the  nonforfeitable 
benefit  does  not  exceed  $3,500.  See 

S  1.417(e)-l. 

Q-Q:  May  separate  portions  of  a 
participant's  accrued  benefit  be  subject 
to  QPSA  and  QJSA  requirements  at  any 
particular  point  in  time? 

A-0:  (a)  Dual  QPSA  and  QJSA  rights. 
One  portion  of  a  participant's  benefit 
may  be  subject  to  the  QPSA  and  another 
portion  to  the  Q]SA  requirements  at  the 
same  time.  For  example,  in  order  for  a 
money  purchase  pension  plan  to 
distribute  any  portion  of  a  married 
participant's  benefit  to  the  participant, 
the  plan  must  distribute  such  portion  in 
the  form  of  a  QJSA  (unless  the  plan 
satisfies  the  applicable  consent 
requirements  of  section  417  (a)  and  (e) 
with  respect  to  such  portion  of  the 
participant's  benefit).  This  rule  applies 
even  if  the  distribution  is  merely  an  in- 
service  distribution  attributable  to 
voluntary  employee  contributions  and 
regardless  of  whether  the  participant 
has  attained  the  normal  retirement  age 
under  the  plan.  The  QJSA  requirements 
apply  to  such  a  distribution  because  the 
annuity  starting  date  has  occurred  with 
respect  to  this  portion  of  the 
participant's  benefit.  In  the  event  of  a 
participant's  death  followring  the 
commencement  of  a  distribution  in  the 
form  of  a  QJSA,  the  remaining  payments 
must  be  made  to  the  surviving  spouse 
under  the  QJSA.  In  addition,  the  plan 
must  satisfy  the  QPSA  requirements 
with  respect  to  any  portion  of  the 
participant's  benefits  for  which  the 
annuity  starting  date  had  not  yet 
occurred. 

(b)  Example.  Assume  that  participant  A 
has  a  $100,000  account  balance  in  a  money 
purchase  pension  plan.  A  makes  an  in-service 
withdrawal  of  $20,000  attributable  to 
voluntary  employee  contributions.  The  QISA 
requirements  apply  to  A's  withdrawal  of  the 
$20,000.  Accordingly,  unless  the  QJSA  form  is 


properly  waived  such  amount  must  be 
distributed  in  the  form  of  a  QJSA.  A's 
remaining  account  balance  ($80,000)  remains 
subject  to  the  QPSA  requirements  because 
the  annuity  starting  date  has  not  occurred 
with  respect  to  the  $80,000.  (If  A  survives 
until  the  annuity  starting  date,  the  $80,000 
would  l>e  subject  to  the  QJSA  requirements.) 
If  A  died  on  the  day  following  the  annuity 
starting  date  for  the  withdrawal,  A's  spouse 
would  be  entitled  to  a  QPSA  with  a  value 
equal  to  at  least  $40,000  with  respect  to  the 
$80,000  account  balance,  in  addition  to  any 
survivor  benefit  without  respect  to  the 
$2a0OO.  If  the  $20,000  payment  to  A  had  been 
the  first  payment  of  an  annuity  purchased 
with  the  entire  $100,000  account  balance 
rather  than  an  in-service  distribution,  then 
the  QJSA  requirements  would  apply  to  the 
entire  account  balance  at  the  time  of  the 
annuity  starting  date.  In  such  event  the  plan 
would  have  no  obligation  to  provide  A's 
spouse  with  a  QPSA  benefit  upon  A's  death. 
Of  course,  A's  spouse  would  receive  the 
QJSA  benefit  (if  the  QJSA  had  not  been 
waived)  based  on  the  full  $100,000. 

Q-10:  What  is  the  relevance  of  the 
annuity  starting  date  with  respect  to  the 
survivor  benefit  requirements? 

A-10:  (a)  Relevance,  The  annuity 
starting  date  is  relevant  to  whether 
benefits  are  payable  as  either  a  QJSA  or 
QPSA  or  other  selected  optional  form  of 
benefit  If  a  participant  is  aUve  on  the 
aimuity  starting  date,  the  benefits  must 
be  payable  as  a  QJSA.  If  the  participant 
is  not  alive  on  the  annuity  starting  date, 
the  surviving  spouse  must  receive  a 
QPSA  The  annuity  starting  date  is  also 
used  to  determine  when  a  spouse  may 
consent  to  and  a  participant  may  waive 
a  QJSA.  A  waiver  is  only  effective  if  it  is 
made  00  days  before  the  annuity  starting 
date.  Thus,  a  deferred  annuity  cannot  be 
selected  and  a  QJSA  waived  until  90 
days  before  payments  commence  under 
the  deferred  annuity.  In  some  cases,  the 
annuity  starting  date  will  have  occurred 
with  respect  to  a  portion  of  the 
participant's  accrued  benefit  and  will 
not  have  occurred  with  respect  to  the 
remaining  portion.  (See  Q&A-A.) 

(b)  Annuity  starting  date — (1)  General 
rule.  For  purposes  of  sections  401(a](ll), 
411(a)(ll]  and  417,  the  annuity  starting 
date  is  the  first  day  of  the  first  period  for 
which  an  amount  is  paid  as  an  annuity 
or  any  other  form. 

(2)  Annuity  payments.  The  annuity 
starting  date  is  the  first  date  for  which 
an  amount  is  paid,  not  the  actual  date  of 
payment.  Thus,  if  participant  A  is  to 
receive  aimuity  payments  as  of  the  first 
day  of  the  first  month  after  retirement 
but  does  not  receive  any  payments  until 
three  months  later,  the  annuity  starting 
date  is  the  first  day  of  the  first  month. 
For  example,  if  an  annuity  is  to 
commence  on  January  1,  January  1  is  the 
annuity  starting  date  even  though  the 
payment  for  January  is  not  actually 


made  until  a  later  date.  In  the  case  of  a 
deferred  annuity,  the  annuity  starting 
date  is  the  date  for  which  the  annuity 
payments  are  to  commence,  not  the  date 
that  the  deferred  annuity  is  elected  or 
the  date  the  deferred  annuity  contract  is 
distributed. 

(3)  Administrative  delay.  A  payment 
shall  not  be  considered  to  occur  after 
the  annuity  starting  date  merely  because 
actual  payment  is  reasonably  delayed 
for  calculation  of  the  benefit  amount  if 
all  payments  are  actually  made. 

(4)  Forfeitures  on  death.  Prior  to  the 
annuity  starting  date,  section 
411(a)(3)(A)  allows  a  plan  to  provide  for 
a  forfeiture  of  a  participant's  benefit, 
except  in  the  case  of  a  QPSA  or  a 
spousal  benefit  described  in  section 
401(a)(ll)(B)(iu)(I).  Once  the  annuity 
starting  date  has  occurred,  even  if  actual 
payment  has  not  yet  been  made,  a  plan 
must  pay  the  benefit  in  the  distribution 
form  elected. 

(5)  Surviving  spouses,  alternate 
payees,  etc.  The  definition  of  "annuity 
starting  date"  for  surviving  spouses, 
other  beneficiaries  and  alternate  payees 
under  section  414(p)  is  the  same  as  it  is 
for  participants. 

(c)  Disability  auxiliary  benefit — (1) 
General  rule.  The  annuity  starting  date 
for  a  disability  benefit  is  the  first  day  of 
the  first  period  for  widch  the  benefit 
becomes  payable  unless  the  disability 
benefit  is  an  auxiliary  benefit.  The 
payment  of  any  auxiliary  disability 
benefits  is  disregarded  in  determining 
the  annuity  starting  date.  A  disability 
benefit  is  an  auxiliary  benefit  if  upon 
attainment  of  early  or  normal  retirement 
age,  a  participant  receives  a  benefit  that 
satisfies  the  accrual  and  vesting  rules  of 
section  411  without  taking  into  account 
the  disability  benefit  payments  up  to 
that  date. 

(2)  Example,  [i]  Assume  that  participant  A 
at  age  45  is  entitled  to  a  vested  accrued 
benefit  of  $100  per  month  commencing  at  age 
65  in  the  form  of  ■  joint  and  survivor  annuity 
under  Plan  X.  If  prior  to  age  65  A  receives  a 
disability  benefit  under  Plan  X  and  the 
payment  of  such  benefit  does  not  reduce  the 
amount  of  A's  retirement  benefit  of  $100  per 
month  commencing  at  age  65,  any  disability 
benefit  payments  made  to  A  between  ages  45 
and  65  are  auxiliary  benefits.  Thus,  A's 
annuity  starting  date  does  not  occur  until  A 
attains  age  65.  A's  surviving  spouse  B  would 
be  entitled  to  receive  a  QPSA  if  A  died  l>efore 
age  65.  B  would  be  entitled  to  receive  the 
survivor  portion  of  a  QJSA  (unless  waived)  If 
A  died  after  age  65.  The  QPSA  payable  to  B 
upon  A's  death  prior  to  age  65  would  l>e 
computed  by  reference  to  the  QJSA  that 
would  have  been  payable  to  A  and  B  had  A 
survived  to  age  65. 

(ii)  If  in  the  above  example  A's  benefit 
payable  at  age  65  is  reduced  to  $99  per  month 
because  a  disability  benefit  is  provided  to  A 
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prior  to  age  65,  the  disability  benefit  would 
not  be  an  auxiliary  benefit  The  benefit  of  $89 
per  month  payable  to  A  at  age  65  would  not, 
without  taking  into  account  the  disability 
benefit  payments  to  A  prior  to  age  65,  satisfy 
the  minimum  vesting  and  accrual  rules  of 
section  411.  Accordingly,  the  first  day  of  the 
first  period  for  which  the  disabiUty  payments 
are  to  be  made  to  A  would  constitute  A's 
annuity  starting  date,  and  any  benefit  paid  to 
A  would  be  required  to  be  paid  in  the  form  of 
a  QISA  (unless  waived  by  A  with  the  consent 
ofB). 

(d)  Other  rules — (1)  Suspension  of 
benefits.  If  benefit  payments  are 
suspended  after  the  annuity  starting 
date  pursuant  to  a  suspension  of 
benefits  described  in  section  411(a)(3)(B] 
after  an  employee  separates  from 
service,  the  recommencement  of  benefit 
payments  after  the  suspension  is  not 
treated  as  a  new  annuity  starting  date 
unless  the  plan  provides  otherwise.  In 
such  case,  the  plan  administrator  is  not 
required  to  provide  new  notices  nor  to 
obtain  new  waivers  for  the 
recommenced  distributions  if  the  form  of 
distribution  is  the  same  as  the  form  that 
was  appropriately  selected  prior  to  the 
suspension.  If  benefits  are  suspended  for 
an  employee  who  continues  in  service 
without  a  separation  and  who  never 
receives  payments,  the  commencement 
of  payments  after  the  period  of 
suspension  is  treated  as  the  annuity 
starting  date  unless  the  plan  provides 
otherwise. 

(2)  Additional  accruals.  In  the  case  of 
an  annuity  starting  date  that  occurs  on 
or  after  normal  retirement  age,  such  date 
applies  to  any  additional  accruals  after 
the  annuity  starting  date,  unless  the  plan 
provides  otherwise.  For  example,  if  a 
participant  who  continues  to  accrue 
beneHts  elects  to  have  benefits  paid  in 
an  optional  form  at  normal  retirement 
age,  the  additional  accruals  must  be 
paid  in  the  optional  form  selected  unless 
the  plan  provides  otherwise.  In  the  case 
of  an  annuity  starting  date  that  occurs 
prior  to  normal  retirement  age,  such  date 
does  not  apply  to  any  additional 
accruals  after  such  date. 

Q-11:  Do  the  survivor  annuity 
requirements  apply  to  benefits  derived 
from  both  employer  and  employee 
contributions? 

A-11:  Yes.  The  survivor  annuity 
benefit  requirements  apply  to  benefits 
derived  &om  both  employer  and 
employee  contributions.  Benefits  are  not 
required  to  be  paid  in  the  form  of  a 
QPSA  or  QJSA  if  the  participant  was 
vested  only  in  employee  contributions  at 
the  time  of  death  or  distribution  and 
such  death  or  distribution  occurred 
before  October  22, 1986.  All  benefits 
provided  under  a  plan,  including 


benefits  attributable  to  rollover 
contributions,  are  subject  to  the  survivor 
annuity  requirements. 

Q-12:  To  what  benefits  do  the 
survivor  annuity  requirements  of 
sections  401(a](ll)  and  417  apply? 

A-12:  (a)  Defined  benefit  plans.  Under 
a  defined  benefit  plan,  sections 
401(a](ll)  and  417  apply  only  to  benefits 
in  which  a  participant  was  vested 
immediately  prior  to  death.  They  do  not 
apply  to  benefits  to  which  a 
participant's  beneficiary  becomes 
entitled  by  reason  of  death  or  to  the 
proceeds  of  a  life  insurance  contract  to 
the  extent  such  proceeds  exceed  the 
present  value  of  the  participant's 
nonforfeitable  benefits  that  existed 
immediately  prior  to  death. 

(b)  Defined  contribution  plans. 
Sections  401(a)(ll)  and  417  apply  to  all 
nonforfeitable  benefits  which  are 
payable  under  a  defined  contribution 
plan,  whether  nonforfeitable  before  or 
upon  death,  including  the  proceeds  of 
insurance  contracts. 

Q-13:  Does  the  rule  of  section 
411(a)(3)(A]  which  permits  forfeitures  on 
account  of  death  apply  to  a  QPSA  or  the 
spousal  benefit  described  in  section 
401(a)(ll)(B)(iii)? 

A-13:  No.  Section  411(a)(3)(A)  permits 
forfeiture  on  account  of  death  prior  to 
the  time  all  the  events  fixing  payment 
occur.  However,  this  provision  does  not 
operate  to  deprive  a  surviving  spouse  of 
a  QPSA  or  the  spousal  benefit  described 
in  section  401(a](ll)(B)(iii).  Therefore, 
sections  401(a)(ll)  and  417  apply  to 
benefits  that  were  nonforfeitable 
immediately  prior  to  death  (determined 
without  regard  to  section  411(a)(3)(A)). 
Thus,  in  the  case  of  the  death  of  a 
married  participant  in  a  defined 
contribution  plan  not  subject  to  section 
412  which  provides  that  upon  a 
participant's  death,  the  entire 
nonforfeitable  accrued  benefit  is 
payable  to  the  participant's  spouse,  the 
nonforfeitable  benefit  is  determined 
without  regard  to  the  provisions  of 
secUon  411(a)(3)(A). 

Q-14:  Do  sections  411(a)(ll), 
401(a)(ll)  and  417  apply  to  accumulated 
deductible  employee  contributions,  as 
defined  in  section  72(o)(5)(B) 
(Accumulated  DECs)? 

A-14:  (a)  Employee  consent,  section 
411.  The  requirements  of  section 
411(a)(ll)  apply  to  Accumulated  DECs. 
Thus,  Accumulated  DECs  may  not  be 
distributed  without  participant  consent 
unless  the  applicable  exemptions  apply. 

(b)  Survior  requirements. 
Accumulated  DECs  are  treated  as 
though  held  under  a  separate  defined 
contribution  plan  that  is  not  subject  to 
section  412.  "Thus,  section  401(a)(ll) 


appUes  to  Accumulated  DECs  only  as 
provided  in  section  401(a)(ll)(B)(iii).  All 
Accumulated  DECs  are  treated  in  this 
manner,  including  Accumulated  DECs 
that  are  the  only  benefit  held  under  a 
plan  and  Accumulated  DECs  that  afe 
part  of  a  defined  benefit  or  a  defined 
contribution  plan. 

(c)  Effective  date.  Sections  401{a)(ll) 
and  411(a)(ll)  shall  not  apply  to 
distributions  of  accumulated  DECs  until 
the  first  plan  year  beginning  after 
December  31, 1988. 

Q-15:  How  do  the  survivor  annuity 
requirements  of  sections  401(a)(ll)  and 
417  apply  to  a  defined  benefit  plan  that 
includes  an  accrued  benefit  based  upon 
a  contribution  to  a  separate  account  or 
mandatory  employee  contributions? 

A-15:  (a)  414(k)  plans.  In  the  case  of  a 
section  414(k)  plan  that  includes  both  a 
defined  benefit  plan  and  a  separate 
account,  the  rules  of  sections  401(a)(ll) 
and  417  apply  separately  to  the  defined 
benefit  portion  and  the  separate  account 
portion  of  the  plan.  The  separate 
account  portion  is  subject  to  the 
survivor  annuity  requirements  of 
sections  401(a)(ll)  and  417  and  the 
special  QPSA  rules  in  section  417(c)(2). 

(b)  Employee  contributions — (1) 
Voluntary.  In  the  case  of  voluntary 
employee  contributions  to  a  defined 
benefit  plan,  the  plan  must  maintain  a 
separate  account  with  respect  to  the 
voluntary  employee  contributions.  This 
separate  account  is  subject  to  the 
survivor  annuity  requirements  of 
sections  401(a)(ll)  and  417  and  the 
special  QPSA  rules  in  section  417(c)(2). 

(2)  Mandatory.  In  the  case  of  a 
defined  benefit  plan  providing  for 
mandatory  employee  contributions,  the 
entire  accrued  benefit  is  subject  to  the 
survivor  annuity  requirements  of 
sections  401(a)(ll)  and  417  as  a  defined 
benefit  plan. 

(c)  Accumulated  DECs.  See  Q&A  14  of 
this  section  for  the  rule  applicable  to 
accumulated  deductible  employee 
contributions. 

Q-16:  Can  a  plan  provide  a  benefit 
form  more  valuable  than  the  QjSA  and 
if  a  plan  offers  more  than  one  annuity 
option  satisfying  the  requirements  of  a 
QJSA.  is  spousal  consent  required  when 
the  participant  chooses  among  the 
various  forms? 

A-16:  In  the  case  of  an  unmarried 
participant,  the  QJSA  may  be  less 
valuable  than  other  optional  forms  of 
benefit  payable  under  the  plan.  In  the 
case  of  married  participant,  the  QJSA 
must  be  at  least  as  valuable  as  any 
other  optional  form  of  benefit  payable 
under  the  plan  at  the  same  time.  Thus,  if 
a  plan  has  two  joint  and  survivor 
annuities  that  would  satisfy  the 
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requirements  for  a  QJSA,  but  one  has  a 
greater  actuarial  value  than  the  other, 
the  more  valuable  joint  and  survivor 
annuity  is  the  Q]SA.  If  there  are  two  or 
more  actuarially  equivalent  joint  and 
survivor  annuities  that  satisfy  the 
requirements  for  a  Q]SA,  the  plan  must 
designate  which  one  is  the  Q]SA  and, 
therefore,  the  automatic  form  of  benefit 
payment.  A  plan,  however,  may  allow  a 
participant  to  elect  out  of  such  a  QJSA, 
without  spousal  consent,  in  favor  of 
another  actuarially  equivalent  joint  and 
survivor  annuity  that  satisfies  the  Q]SA 
conditions.  Such  an  election  is  not 
subject  to  the  requirement  that  it  be 
made  within  the  90-day  period  before 
the  annuity  starting  date.  For  example,  if 
a  plan  designates  a  joint  and  100% 
survivor  annuity  as  the  QJSA  and  also 
offers  an  actuarially  equivalent  joint 
and  50%  survivor  annuity  that  would 
satisfy  the  requirements  of  a  QJSA,  the 
participant  may  elect  the  joint  and  50% 
survivor  annuity  without  spousal 
consent.  The  participant,  however,  does 
need  spousal  consent  to  elect  a  joint  and 
survivor  annuity  that  was  not 
actuarially  equivalent  to  the  automatic 
QJSA. 

Q-17:  When  must  distributions  to  a 
participant  under  a  QJSA  commence? 

A-17:  (a)  Q/SA  benefits  upon  earliest 
retirement.  A  plan  must  permit  a 
participant  to  receive  a  distribution  in 
the  form  of  a  QJSA  when  the  participant 
attains  the  earliest  retirement  age  under 
the  plan.  Written  consent  of  the 
participant  is  required.  However,  the 
consent  of  the  participant's  spouse  is  not 
required.  Any  payment  not  in  the  form 
of  a  QJSA  is  subject  to  spousal  consent. 
For  example,  if  the  participant  separates 
from  service  under  a  plan  that  allows  for 
distributions  on  separation  from  service 
or  if  a  plan  allows  for  in-service 
distributions,  the  participant  may 
receive  a  QJSA  without  spousal  consent 
in  such  events.  Payments  in  any  other 
form,  including  a  single  sum,  would 
require  waiver  of  the  QJSA  by  the 
participant's  spouse. 

(b)  Earliest  retirement  age.  (1)  This 
paragraph  (b)  defines  the  term  "earliest 
retirement  age"  for  purposes  of  sections 
401(a){ll),  411(a)(ll)  and  417. 

(2)  In  the  case  of  a  plan  that  provides 
for  voluntary  distributions  that 
commence  upon  the  participant's 
separation  from  service,  earliest 
retirement  age  is  the  earliest  age  at 
which  a  participant  could  separate  from 
service  and  receive  a  distribution.  Death 
of  a  participant  is  treated  as  a 
separation  from  service. 

(3)  In  the  case  of  a  plan  that  provides 
for  in-service  distributions,  earliest 
retirement  age  is  the  earliest  age  at 
which  such  distributions  may  be  made. 


(4)  In  the  case  of  a  plan  not  described 
in  subparagraph  (2)  or  (3)  of  this 
paragraph,  the  rule  below  applies. 
Earliest  retirement  age  is  the  early 
retirement  age  determined  under  the 
plan,  or  if  no  early  retirement  age,  the 
normal  retirement  age  determined  under 
the  plan.  If  the  participant  dies  or 
separates  fit)m  service  before  such  age, 
then  only  the  participant's  actual  years 
of  service  at  the  time  of  the  participant's 
separation  fi-om  service  or  death  are 
taken  into  account  Thus,  in  the  case  of 
a  plan  under  which  benefits  are  not 
payable  until  the  attainment  of  age  65, 
or  upon  attaiiunent  of  age  55  and 
completion  of  10  years  of  service,  the 
earliest  retirement  age  of  a  participant 
who  died  or  separated  fi-om  service  with 
8  years  of  service  is  when  the 
participant  whould  have  attained  age  65 
(if  the  participant  had  survived].  On  the 
other  hand,  if  a  participant  died  or 
separated  iroia  service  after  10  years  of 
service,  the  earliest  retirement  age  is 
when  the  participant  would  have 
attained  age  55  (if  the  participant  had 
survived). 

0-18:  What  is  a  qualified 
preretirement  survivor  annuity  (QPSA) 
in  a  defined  benefit  plan? 

A-18:  A  QPSA  is  an  inunediate 
annuity  for  the  life  of  the  surviving 
spouse  of  a  participant.  Each  payment 
under  a  QPSA  under  a  defined  benefit 
plan  is  not  to  be  less  than  the  payment 
that  would  have  been  made  to  the 
survivor  under  the  QJSA  payable  under 
the  plan  if  (a)  in  the  case  of  a  participant 
who  dies  after  attaining  the  earliest 
retirement  age  under  the  plan,  the 
participant  had  retired  with  a  QJSA  on 
the  day  before  the  participant's  death, 
and  (b)  in  the  case  of  a  participant  who 
dies  on  or  before  the  participant's 
earliest  retirement  age  imder  the  plan, 
the  participant  had  separated  from 
service  at  the  earlier  of  the  actual  time 
of  separation  or  death,  survived  imtil  the 
earliest  retirement  age,  retired  at  that 
time  with  a  QJSA,  and  died  on  the  day 
thereafter.  If  the  participant  elects 
before  the  annuity  starting  date  a  form 
of  joint  and  survivor  annuity  that 
satisfies  the  requirements  for  a  QJSA 
and  dies  before  the  annuity  starting 
date,  the  elected  form  is  treated  as  the 
QJAS  and  the  QPSA  must  be  based  on 
such  form. 

Q-19:  What  rules  apply  in  determining 
the  amount  and  forfeitability  of  a  QPSA? 

A-19:  The  QPSA  is  calculated  as  of 
the  earliest  retirement  age  if  the 
participant  dies  before  such  time,  or  at 
death  if  the  participant  dies  after  the 
earliest  retirement  age.  The  plan  must 
make  reasonable  actuarial  adjustments 
to  reflect  a  payment  earlier  or  later  than 
the  eariiest  retirement  age.  A  defined 


benefit  plan  may  provide  that  the  QPSA 
is  fwfeited  if  the  spouse  does  not 
survive  until  the  date  prescribed  under 
the  i^an  for  commencement  of  the  QPSA 
[i.e.,  the  eariiest  retirement  age). 
Similarly,  if  the  spouse  survives  past  the 
participant's  earliest  retirement  age  (or 
other  earlier  QPSA  distribution  date 
under  the  plan)  and  elects  after  the 
death  of  the  participant  to  defer  the 
commencement  of  the  QPSA  to  a  later 
date,  a  defined  benefit  plan  may  provide 
for  a  forfeiture  of  the  QPSA  benefit  if 
the  spouse  does  not  survive  until  the 
deferred  commencement  date.  The 
account  balance  in  a  defined 
contribution  plan  may  not  be  forfeited 
even  though  the  spouse  does  not  survive 
until  the  time  the  account  balance  is 
used  to  purchase  the  QPSA.  See 
Q&A-17  of  this  section  for  the  meaning 
of  earliest  retirement  age. 

Q-20:  What  preretirement  survivor 
annuity  benefits  must  a  defined 
contribution  plan  subject  to  the  survivor 
annuity  requirements  of  sections 
401(a)(ll)  and  417  provide? 

A-20:  A  defined  contribution  plan  that 
is  subject  to  the  survivor  annuity 
requirements  of  sections  401(a)(ll)  and 
417  must  provide  a  preretirement 
survivor  annuity  with  a  value  which  is 
not  less  than  50  percent  of  the 
nonforfeitable  account  balance  of  the 
participant  as  of  the  date  of  the 
participant's  death.  If  a  contributory 
defined  contribution  plan  has  a 
forfeiture  provision  permitted  by  section 
411(a)(3)(A),  not  more  than  a 
proportional  percent  of  the  account 
balance  attributable  to  contributions 
that  may  not  be  forfeited  at  death  (for 
example,  employee  and  section  401(k) 
contributions]  may  be  used  to  satisfy  the 
QPSA  benefit.  Thus,  for  example,  if  the 
QPSA  benefit  is  to  be  provided  from  50 
percent  of  the  account  balance,  not  more 
than  50  percent  of  the  nonforfeitable 
contributions  may  be  used  for  the 
QPSA. 

Q-21:  May  a  defined  benefit  plan 
charge  the  participant  for  the  cost  of  the 
QPSA  benefit? 

A-21:  Prior  to  the  later  of  the  time  the 
plan  allows  the  participant  to  waive  the 
QPSA  or  provides  notice  of  the  ability  to 
waive  the  QPSA,  a  defined  benefit  plan 
may  not  charge  the  participant  for  the 
cost  of  the  QPSA  by  reducing  the 
participant's  plan  benefits  or  by  any 
other  method.  The  preceding  sentence 
does  not  apply  to  any  charges  prior  to 
the  first  plan  year  beginning  after 
December  31, 1988.  Once  the  participant 
is  given  the  opportunity  to  waive  the 
QPSA  or  the  notice  of  the  QPSA  is  later, 
the  plan  may  charge  the  participant  for 
the  cost  of  the  QPSA.  A  charge  for  the 
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QPSA  that  reasonably  reflects  the  cost 
of  providing  the  QPSA  will  not  fail  to 
satisfy  section  411  even  if  it  reduces  the 
accrued  benefit. 

Q-22:  When  must  distributions  to  a 
surviving  spouse  under  a  QPSA 
commence? 

A-22:  (a)  In  the  case  of  a  deHned 
benefit  plan,  the  plan  must  permit  the 
surviving  spouse  to  direct  the 
commencement  of  payments  under 
QPSA  no  later  than  the  month  in  which 
the  participant  would  have  attained  the 
earliest  retirement  age.  However,  a  plan 
may  permit  the  commencement  of 
payments  at  an  earher  date. 

(b]  In  the  case  of  a  defined 
contribution  plan,  the  plan  must  permit 
the  surviving  spouse  to  direct  the 
commencement  of  payments  under  the 
QPSA  within  a  reasonable  time  after  the 
participant's  death. 

Q-23:  Must  a  defined  benefit  plan 
obtain  the  consent  of  a  participant  and 
the  participant's  spouse  to  commence 
payments  in  the  form  of  a  QJSA  in  order 
to  avoid  violating  section  415  or  411(b)? 

A-23:  No.  A  defmed  benefit  plan  may 
commence  distributions  in  the  form  of  a 
QJSA  without  the  consent  of  the 
participant  and  spouse,  even  if  consent 
would  otherwise  be  required  (see 
S  1.417(e)-l(b)),  to  the  extent  necessary 
to  avoid  a  violation  of  section  415  or 
411(b).  For  example,  assume  a  plan  has 
a  normal  retirement  age  of  55.  A  is  a 
married  participant,  age  55,  and  has 
accrued  a  $75,000  joint  and  100  percent 
survivor  annuity  that  satisfies  section 
415.  If  an  actuarial  increase  would  be 
required  imder  section  411  because  of 
deferred  commencement  and  the 
increase  would  cause  the  benefit  to 
exceed  the  applicable  limit  under 
section  415,  the  plan  may  commence 
payment  of  a  QJSA  at  age  55  without  the 
participant's  election  or  consent  and 
without  the  spouse's  concent. 

Q-24:  What  are  the  rules  under 
sections  401(a)(ll)  and  417  applicable  to 
plan  loans? 

A-24:  (a)  Consent  rules.  (1)  A  plan 
does  not  satisfy  the  survivor  annuity 
requirements  of  sections  401(a)(ll)  and 
417  unless  the  plan  provides  that,  at  the 
time  the  participant's  accrued  benefit  is 
used  as  security  for  a  loan,  spousal 
consent  to  such  use  is  obtained.  Consent 
is  required  even  if  the  accrued  benefit  is 
not  the  primary  security  for  the  loan.  No 
spousal  consent  is  necessary  if,  at  the 
time  the  loan  is  secured,  no  consent 
would  be  required  for  a  distribution 
under  section  417(a)(2)(B).  Spousal 
consent  is  not  required  if  the  plan  or  the 
participant  is  not  subject  to  section 
401(a)(ll)  at  the  time  the  accrued  benefit 
is  used  as  security,  or  if  the  total 
accrued  benefit  subject  to  the  security  is 


not  in  excess  of  $3,500.  The  spousal 
consent  must  be  obtained  no  earlier 
than  the  beginning  of  the  90-day  period 
that  ends  on  the  date  on  which  the  loan 
is  to  be  so  secured.  The  consent  is 
subject  to  the  requirements  of  section 
417(a)(2).  Therefore,  the  consent  must  be 
in  writing,  must  acknowledge  the  effect 
of  the  loan  and  must  be  witnessed  by  a 
plan  representative  or  a  notary  public. 

(2)  Participant  consent  is  deemed 
obtained  at  the  time  the  participant 
agrees  to  use  his  accrued  benefit  as 
security  for  a  loan  for  purposes  of 
satisfying  the  requirements  for 
participant  consent  under  sections 
401(a)(ll),  411(a)(ll)  and  417. 

(b)  Change  in  status.  If  spousal 
consent  is  obtained  or  is  not  required 
under  paragraph  (a)  of  this  Q&A  24  at 
the  time  the  benefits  are  used  as 
security,  spousal  consent  is  not  required 
at  the  time  of  any  setoff  of  the  loan 
against  the  accrued  benefit  resulting 
bom  a  default,  even  if  the  participant  is 
married  to  a  different  spouse  at  the  time 
of  the  setoff.  Similarly,  in  the  case  of  a 
participant  who  secured  a  loan  while 
unmarried,  no  consent  is  required  at  the 
time  of  a  setoff  of  the  loan  against  the 
accrued  benefit  even  if  the  participant  is 
married  at  the  time  of  the  setoff. 

(c)  Renegotiation.  For  the  purposes  of 
obtaining  any  required  spousal  consent, 
any  renegotiation,  extension,  renewal, 
or  other  revision  of  a  loan  shall  be 
treated  as  a  new  loan  made  on  the  date 
of  the  renegotiation,  extension,  renewal, 
or  other  revision. 

(d)  Effect  on  benefits.  For  purposes  of 
determining  the  amount  of  a  QPSA  or 
QJSA,  the  accrued  benefit  of  a 
participant  shall  be  reduced  by  any 
security  interest  held  by  the  plan  by 
reason  of  a  loan  outstanding  to  the 
participant  at  the  time  of  death  or 
payment,  if  the  security  interest  is 
treated  as  payment  in  satisfaction  of  the 
loan  under  the  plan.  A  plan  may  offset 
any  loan  outstanding  at  the  participant's 
death  which  is  secured  by  the 
participant's  account  balance  against 
the  spousal  benefit  required  to  be  paid 
under  section  401(a)(ll)(B)(iii). 

(e)  Effective  date.  Loans  made  prior  to 
August  19, 1985,  are  deemed  to  satisfy 
the  consent  requirements  of  paragraph 
(a)  of  this  Q&A  24. 

Q-25:  How  do  the  survivor  annuity 
requirements  of  sections  401(a)(ll)  and 
417  apply  with  respect  to  participants 
who  are  not  married  or  to  surviving 
spouses  and  participants  who  have  a 
change  in  marital  status? 

A-25:  (a)  Unmarried  participant  rule. 
Plans  subject  to  the  survivor  annuity 
requirements  of  sections  401(a)(ll)  and 
417  must  satisfy  those  requirements 
applicable  to  QJSAs  with  respect  to 


participants  who  are  not  married.  A 
QJSA  for  a  participant  who  is  not 
married  is  an  annuity  for  the  life  of  the 
participant.  Thus,  an  unmarried 
participant  must  be  provided  the  written 
explanation  described  in  section 
417(a)(3)(A)  and  a  single  life  annuity 
unless  another  form  of  benefit  is  elected 
by  the  participant.  An  unmarried 
participant  is  deemed  to  have  waived 
the  QPSA  requirements.  This  deemed 
waiver  is  null  and  void  if  the  participant 
later  marries. 

(b)  Marital  status  char;e. — (1) 
Remarriage.  If  a  participant  is  married 
on  the  date  of  death,  payments  to  a 
surviving  spouse  under  a  QPSA  or  QJSA 
must  continue  even  if  the  surviving 
spouse  remarries. 

(2)  One-year  rule,  (i)  A  plan  is  not 
required  to  treat  a  participant  as 
married  unless  the  participant  and  the 
participant's  spouse  have  been  married 
throughout  the  one-year  period  ending 
on  the  earUer  of  (A)  the  participant's 
annuity  starting  date  or  (B)  the  date  of 
the  participant's  death.  Nevertheless,  for 
purposes  of  the  preceding  sentence,  a 
participant  and  the  participant's  spouse 
must  be  treated  as  married  throughout 
the  one-year  period  ending  on  the 
participant's  annuity  starting  date  even 
though  they  are  married  to  each  other 
for  less  than  one  year  before  the  annuity 
starting  date  if  they  remain  married  to 
each  other  for  at  least  one  year.  See 
section  417(d)(2).  If  a  plan  adopts  the 
one-year  rule  provided  in  section  417(d), 
the  plan  must  treat  the  participant  and 
spouse  who  are  married  on  the  annuity 
starting  date  as  married  and  must 
provide  benefits  which  are  to  commence 
on  the  annuity  starting  date  in  the  form 
of  a  QJSA  unless  the  participant  (with 
spousal  consent)  elects  another  form  of 
benefit.  The  plan  is  not  required  to 
provide  the  participant  with  a  new  or 
retroactive  election  or  the  spouse  with  a 
new  consent  when  the  one-year  period 
is  satisfied.  If  the  participant  and  the 
spouse  do  not  remain  married  for  at 
least  one  year,  the  plan  may  treat  the 
participant  as  having  not  been  married 
on  the  annuity  starting  date.  In  such 
event,  the  plan  may  provide  that  the 
spouse  loses  any  survivor  benefit  right; 
further,  no  retroactive  correction  of  the 
amount  paid  the  participant  is  required. 

(ii)  Example.  Plan  X  provides  that 
participants  who  are  married  on  the  annuity 
starting  date  for  less  than  one  year  are 
treated  as  unmarried  participants.  Plan  X 
provides  benefits  in  the  form  of  a  QJSA  or  an 
optional  single  sum  distribution.  Participant 
A  was  married  6  months  prior  to  the  annuity 
starting  date.  Plan  X  must  treat  A  as  married 
and  must  commence  payments  to  A  in  the 
form  of  a  QJSA  unless  another  form  of  benefit 
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is  elected  by  A  with  spousal  consent  If  a 
Q]SA  is  paid  and  A  is  divorced  from  his 
spouse  si.  within  the  first  year  of  the 
marriage,  S  will  no  longer  have  any  survivor 
rights  under  the  annuity  (unless  a  QDRO 
provides  otherwise).  If  A  continues  to  be 
married  to  S,  and  A  dies  within  the  one-year 
period,  Plan  X  may  treat  A  as  unmarried  and 
forfeit  the  OJSA  benefit  payable  to  S. 

(3)  Divorce.  If  a  participant  divorces 
his  spouse  prior  to  the  annuity  starting 
date,  any  elections  made  while  the 
participant  was  married  to  his  former 
spouse  remain  valid,  unless  otherwise 
provided  in  a  QDRO,  or  unless  the 
participant  changes  them  or  is 
remarried.  If  a  participant  dies  after  the 
annuity  starting  date,  the  spouse  to 
whom  the  participant  was  married  on 
the  annuity  starting  date  is  entitled  to 
the  QJSA  protection  under  the  plan.  The 
spouse  is  entitled  to  this  protection 
(unless  waived  and  consented  to  by 
such  spouse)  even  if  the  participant  and 
spouse  are  not  married  on  the  date  of 
the  participant's  death,  except  as 
provided  in  a  QDRO. 

Q-26:  In  the  case  of  a  defined 
contribution  plan  not  subject  to  section 
412,  does  the  requirement  that  a 
participant's  nonforfeitable  accrued 
benefit  be  payable  in  full  to  a  surviving 
spouse  apply  to  a  spouse  who  has  been 
married  to  the  participant  for  less  than 
one  year? 

A-26:  A  plan  may  provide  that  a 
spouse  who  has  not  been  married  to  a 
participant  throughout  the  one-year 
period  ending  on  the  earlier  of  (a)  the 
participant's  annuity  starting  date  or  (b) 
the  date  of  the  participant's  death  is  not 
treated  as  a  surviving  spouse  and  is  not 
required  to  receive  the  participant's 
account  balance.  The  special  exception 
described  in  section  417(d)(2)  and  Q&A 
25  of  this  section  does  not  apply. 

Q-27:  Are  there  circumstances  when 
spousal  consent  to  a  participant's 
election  to  waive  the  QJSA  or  the  QPSA 
is  not  required? 

A-27:  Yes.  If  it  is  established  to  the 
satisfaction  of  a  plan  representative  that 
there  is  no  spouse  or  that  the  spouse 
cannot  be  located,  spousal  consent  to 
waive  the  QJSA  or  the  QPSA  is  not 
required.  If  the  spouse  is  legally 
incompetnent  to  give  consent,  the 
spouse's  legal  guardian,  even  if  the 
guardian  is  the  participant,  may  give 
consent.  Also,  if  the  participant  is 
legally  separated  or  the  participant  has 
been  abandoned  (within  the  meaning  of 
local  law]  and  the  participant  has  a 
court  order  to  such  effect,  spousal 
consent  is  not  required  unless  a  QDRO 
provides  otherwise.  Similar  rules  apply 
to  a  plan  subject  to  the  requirements  of 
section  401(a)(ll)(B)(iii)(I). 


Q-28:  Does  consent  contained  in  an 
antenuptial  agreement  or  similar 
contract  entered  into  prior  to  marriage 
satisfy  the  consent  requirements  of 
sections  401(a)(ll)  and  417? 

A-28:  No.  An  agreement  entered  into 
prior  to  marriage  does  not  satisfy  the 
af^licable  consent  requirements,  even  if 
the  agreement  is  executed  within  the 
applicable  election  period. 

Q-29:  If  a  participant's  spouse 
consents  imder  section  417(a)(2)(A)  to 
the  participant's  waiver  of  a  survivor 
annuity  form  of  benefit,  is  a  subsequent 
spouse  of  the  same  participant  bound  by 
the  consent? 

A~29:  No.  A  consent  tmder  section 
417(a)(2)(A)  by  one  spouse  is  binding 
only  with  respect  to  the  consenting 
spouse.  See  Q&A-24  of  this  section  for 
an  exception  in  the  case  of  plan  benefits 
securing  plan  loans. 

Q-30:  Does  the  spousal  consent 
requirement  of  section  417(a)(2)(A) 
require  that  a  spouse's  consent  be 
revocable? 

A-30:  No.  A  plan  may  preclude  a 
spouse  from  revoking  consent  once  it 
has  been  given.  Alternatively,  a  plan 
may  also  permit  a  spouse  to  revoke  a 
consent  after  it  has  been  given,  and 
thereby  to  render  inej^ective  the 
participant's  prior  election  not  to  receive 
a  QPSA  or  QJSA.  A  participant  must 
always  be  allowed  to  change  his 
election  during  the  applicable  election 
period.  Spousal  consent  is  required  in 
such  cases  to  the  extent  provided  in 
Q&A  31,  except  that  spousal  consent  is 
never  required  for  a  QJSA  or  QPSA. 

Q-31:  What  rules  govern  a 
participant's  waiver  of  a  QPSA  or  QJSA 
under  section  417(a)(2)7 

A-31:  (a)  Specific  beneficiary.  Both 
the  participant's  waivers  of  a  QPSA  and 
QJSA  and  the  spouse's  consents  thereto 
must  state  the  specific  nonspouse 
beneficiary  (including  any  class  of 
beneficiaries  or  any  contingent 
beneficiaries]  who  will  receive  the 
benefit.  Thus,  for  example,  if  spouse  B 
consents  to  participant  A's  election  to 
waive  a  QPSA,  and  to  have  any  benefits 
payable  upon  A's  death  before  the 
annuity  starting  date  paid  to  A's 
children,  A  may  not  subsequently 
change  beneficiaries  without  the 
consent  of  B  (except  if  the  change  is 
back  to  a  QPSA).  If  the  designated 
beneficiary  is  a  trust,  A's  spouse  need 
only  consent  to  the  designation  of  the 
trust  and  need  not  consent  to  the 
designation  of  trust  beneficiaries  or  any 
changes  of  trust  beneficiaries. 

(b)  Optional  form  of  benefit — (1) 
QJSA.  Both  the  participant's  waiver  of  a 
QJSA  (and  any  required  spouse's 
consent  thereto)  must  specify  the 
particular  optional  form  of  benefit.  The 


participant  who  has  waived  a  QJSA 
with  the  spouse's  consent  in  favor  bf 
another  form  of  benefit  may  not 
subsequently  change  the  optional  form 
of  benefit  without  obtaining  the  spouse's 
consent  (except  back  to  a  QJSA).  Of 
course,  the  participant  may  change  the 
form  of  benefit  if  the  plan  so  provides 
after  the  spouse's  death  or  a  divorce 
(other  than  as  provided  in  a  QDRO).  A 
participant's  waiver  of  a  QJSA  (and  any 
required  spouse's  consent  thereto)  made 
prior  to  the  first  plan  year  beginning 
afier  December  31, 1986,  is  not  required 
to  specify  the  optional  form  of  benefit. 

(2)  QPSA.  A  participant's  waiver  of  a 
QPSA  and  the  spouse's  consent  thereto 
are  not  required  to  specify  the  optional 
form  of  any  preretirement  benefit  Thus, 
a  participant  who  waives  the  QPSA 
with  spousal  consent  may  subsequently 
change  the  form  of  the  preretirement 
benefit,  but  not  the  nonspouse 
beneficiary,  without  obtaining  the 
spouse's  conaent 

(3)  Change  in  form.  After  the 
participant's  death,  a  beneficiary  may 
change  the  optional  form  of  survivor 
benefit  as  permitted  by  the  plan. 

(c)  General  consent.  In  lieu  of 
satisfying  paragraphs  (a)  and  (b)  of  this 
Q&A  31,  a  plan  may  permit  a  spouse  to 
execute  a  general  consent  that  satisfies 
the  requirements  of  this  paragraph  (c).  A 
general  consent  permits  the  participant 
to  waive  QPSA  or  QJSA  and  change  the 
designated  t>eneficary  or  the  optional 
form  of  benefit  payment  without  any 
requirement  of  further  consent  by  such 
spouse.  No  general  consent  is  valid 
unless  the  general  consent 
acknowledges  that  the  spouse  has  the 
right  to  limit  consent  to  a  specific 
beneficiary  and  a  specific  optional  form 
of  benefit  where  applicable,  and  that 
the  spouse  voluntarily  elects  to 
relinquish  both  of  such  rights. 
Notwithstanding  the  previous  sentence, 
a  spouse  may  execute  a  general  consent 
that  is  limited  to  certain  beneficiaries  or 
forms  of  benefit  payment.  In  such  case, 
paragraphs  (a)  and  (b)  of  this  Q&A  31 
shall  apply  to  the  extent  that  the  limited 
general  consent  is  not  applicable  and 
this  paragraph  (c)  shall  apply  to  the 
extent  that  the  limited  general  consent  is 
applicable.  A  general  consent,  including 
a  limited  general  consent  is  not 
efiective  unless  it  is  made  during  the 
applicable  election  period.  A  general 
consent  executed  prior  to  October  22, 
1986  does  not  have  to  satisfy  the 
specificify  requirements  of  this  Q&A  31. 

Q-32:  What  rules  govern  a 
participant's  waiver  of  the  spousal 
benefit  under  section  401(a](ll](B)? 

A-32:  (a)  Application.  In  the  case  of  a 
defined  contribution  plan  that  is  not 
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subject  to  the  survivor  annuity 
requirements  of  sections  401(a)(ll)  and 
417,  a  participant  may  waive  the  spousal 
benefit  of  section  401(a)(llKB)(iii)  if  the 
conditions  of  paragraph  (b)  are  satisfied. 
In  general,  a  spousal  benefit  is  the 
nonforfeitable  account  balance  on  the 
participant's  date  of  death. . 

(b)  Conditions.  In  general,  the  same 
conditions,  other  than  the  age  35 
requirement,  that  apply  to  the 
participant's  waiver  of  a  QPSA  and  the 
spouse's  consent  thereto  apply  to  the 
participant's  waiver  of  the  spousal 
benefit  and  the  spouse's  consent  thereto 
See  Q8tA-31.  Thus,  the  participanf  s 
waiver  of  the  spousal  benefit  must  state 
the  specific  nonspouse  beneficiary  who 
will  receive  such  benefit  The  waiver  is 
not  required  to  specify  the  optional  form 
of  benefit.  The  participant  may  change 
the  optional  form  of  benefit,  but  not  the 
nonspouse  beneficiary,  without 
obtaining  the  spouse's  consent. 

Qr33:  When  and  in  what  manner,  may 
a  participant  waive  a  spousal  benefit  or 
a  QPSA? 

A-33:  (a)  Plans  not  subject  to  section 
401(a)(ll).  A  participant  in  a  plan  that  ip 
not  subject  to  the  survivor  annuity 
requirements  of  section  401(a){ll) 
(because  of  subparagraph  (B)(iii] 
thereof)  may  waive  the  spousal  benefit 
at  any  time,  provided  that  no  such 
waiver  shall  be  effective  unless  the 
spouse  has  consented  to  the  waiver.  The 
spouse  may  consent  to  a  waiver  of  the 
spousal  benefit  at  any  time,  even  prior 
to  the  participant  attaining  age  35.  No 
spousal  consent  is  required  for  a 
payment  to  the  participant  or  the  use  of 
the  accrued  benefit  as  security  for  a 
plan  loan  to  the  participant. 

(b)  Plans  subject  to  section  401(a)(ll). 
A  participant  in  a  plan  subject  to  the 
survivor  annuity  requirements  of  section 
401(a)(ll)  generally  may  waive  the 
QPSA  benefit  (with  spousal  consent) 
only  on  or  after  the  first  day  of  the  plan 
year  in  which  the  participant  attains  age 
35.  However,  a  plan  may  provide  for  an 
earlier  waiver  (with  spousal  consent), 
provided  that  a  written  explanation  of 
the  QPSA  is  given  to  Hie  participant  and 
such  waiver  becomes  invalid  upon  the 
beginning  of  the  plan  year  in  which  the 
participant's  35th  birthday  occurs.  If 
there  is  no  new  waiver  after  such  date, 
the  participant's  spouse  must  receive  the 
QPSA  benefit  upon  the  participant's 
death. 

Q-34:  Must  the  written  explanations 
required  by  section  417(a)(3)  be 
provided  to  noavested  participants? 

A-34:  Such  written  cxplantions  must 
be  provided  to  nonvested  participants 
who  are  employed  by  an  employer 
maintainiag  the  (dan.  Thus,  they  are  not 
required  to  be  provided  to  Uiose 


nonvested  participants  who  are  no 
longer  employed  by  such  an  employer. 

Q-35:  When  must  a  plan  provide  the 
written  explcination,  required  by  section 
417(a)(3)(B).  of  the  QPSA  to  a 
participant? 

A-35'.  (a)  General  rule.  A  plan  must 
provide  the  written  explanation  of  the 
QPSA  to  a  participant  within  the 
appUcable  period.  Except  as  provided  in 
paragraph  (b),  the  applicable  period 
means,  with  respect  to  a  participant, 
whichever  of  the  following  periods  ends 
last: 

(1)  The  period  beginning  with  the  first 
day  of  the  plan  year  in  which  the 
participant  attains  age  32  and  ending 
with  the  close  of  the  plan  year  preceding 
the  plan  year  in  which  the  participant 
attains  age  35. 

(2)  A  reasonable  period  ending  after 
the  individual  becomes  a  participant. 

(3)  A  reasonable  period  ending  after 
the  QPSA  is  no  longer  fully  subsidized. 

(4)  A  reasonable  period  ending  after 
section  401(a)(ll)  first  applies  to  the 
participant.  Section  4(Tl(a)(ll)  would 
first  apply  when  a  benefit  is  transferred 
from  a  plan  not  subject  to  the  survivor 
annuity  requirements  of  section 
401(a)(ll)  to  a  plan  subject  to  such 
section  or  at  the  time  of  a  election  of  an 
annuity  under  a  defined  contribution 
plan  described  in  section 
401(a){ll)(B)(iii). 

(b)  Pre-35  separations.  In  the  case  of  a 
participant  who  separates  from  service 
before  attaining  age  35,  the  applicable 
period  means  the  period  beginning  one 
year  before  the  separation  from  service 
and  ending  one  year  after  such 
separation.  If  such  a  participant  returns 
to  service,  the  plan  must  also  comply 
with  pragraph  (a). 

(c)  Reasonable  period.  For  purposes 
of  applying  paragraph  (a),  a  reasonable 
period  ending  after  the  enumerated 
events  described  in  paragraphs  (a)  (2), 
(3)  and  (4)  is  the  end  of  the  one-year 
period  beginning  with  the  date  the 
applicable  event  occurs.  The  applicable 
period  for  such  events  begins  one  year 
prior  to  the  occurrence  of  the 
enumerated  events. 

(d)  Transition  rule.  In  the  case  of  an 
individual  who  was  a  participant  in  the 
plan  on  August  23, 1984,  and,  as  of  that 
date  had  attained  age  34.  the  plan  will 
satisfy  the  requriement  of  section 
417(a)(3)(B)  if  it  provided  the 
explanation  not  later  than  December  31, 
1985. 

Q-3&.  How  do  plans  satisfy  the 
requirements  of  providing  participants 
explanations  of  QPSAs  and  QJSAs? 

A-aS:  Section  417(a)(3)  sets  forth  die 
requkements  for  providing  plan 
participants  written  explanations  of 
QPSAs  and  QJSAs.  The  requirement 


that  the  terms  and  conditions  of  the 
QJSA  or  QPSA  as  the  case  may  be,  be 
furnished  to  participants  is  not  satisfied 
unless  the  written  explanation  complies 
with  the  requirements  set  forth  in 
§  1.401(a)-ll(c)(3).  Also,  for  plan  years 
begiiming  after  December  31, 1988, 
participants  must  be  furnished  a  general 
description  of  the  eligibility  conditions 
and  other  material  features  of  the 
optional  forms  of  benefit  «id  sufficient 
additional  infbnnation  to  explain  the 
relative  values  of  the  optional  forms  of 
benefit  available  under  the  plan  [e^^ 
the  extent  to  which  optional  forms  are 
subsidized  relative  to  the  normal  form  of 
benefit  or  the  interest  rates  used  to 
calcidate  the  optional  forms). 

Q-ST".  What  are  the  consequences  of 
fully  subsidizing  the  cost  of  either  a 
QJSA  or  a  QPSA  in  accordance  with 
section  417(a)(5)? 

A-37:  If  a  plan  fully  subsidizes  a  QJSA 
or  QPSA  in  accordance  with  section 
417(a)(5]  and  does  not  allow  a 
participant  to  waive  such  QJSA  or 
QPSA  or  to  select  a  nonspouse 
beneficiary,  the  plan  is  not  required  to 
provide  the  written  explanation  required 
by  section  417(a)(3).  However,  if  the 
plan  offers  an  election  to  waive  the 
benefit  or  designate  a  beneficiary,  it 
must  satisfy  the  election,  consent,  and 
notice  requirements  of  section  417(a)  (1), 
(2),  and  (3),  with  respect  to  such 
subsidized  QJSA  or  QPSA,  in 
accordance  with  section  417(a)(5). 

Q-38:  What  is  a  fully  subsidized 
benefit? 

A-38:  (a)  QJSA—{\)  General  rule.  A 
fully  subsidized  QJSA  is  one  under 
which  no  increase  in  cost  to,  or  decrease 
in  actual  amounts  received  by,  the 
participant  may  result  from  the 
participant's  failure  to  elect  another 
form  of  benefit. 

(2)  Examples. 

Example  (1).  If  a  plan  provides  a  joint  and 
Burvivor  annuity  and  a  single  sum  option,  the 
plan  does  not  fully  subsidize  the  joint  and 
survivor  annuity,  regardless  of  the  actuarial 
value  of  the  joint  and  survivor  annuity 
because,  in  the  event  of  the  participant's 
early  death,  the  participant  would  have 
received  less  under  the  annuity  than  he 
would  have  received  under  the  single  sum 
option. 

Example  (2j.  If  a  plan  provides  for  a  life 
annuity  of  $100  per  month  and  a  joint  and 
100%  survivor  benefit  of  $99  per  month,  the 
plan  does  not  fully  subsidize  the  joint  and 
survivor  benefit. 

(b)  C^A.  A  QPSA  is  fully  subsidized 
if  the  amount  of  the  participant's  benefit 
is  not  reduced  because  of  the  QPSA 
coverage  and  if  no  charge  to  the 
participant  under  the  plan  is  made  for 
the  coverage.  Thus,  a  QPSA  is  fiilly 
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subsidized  in  a  deBned  contribution 
plan. 

Q-39:  When  do  the  survivor  annuity 
requirements  of  sections  401(a](ll)  and 
417  apply  to  plans? 

A-39:  Sections  401(a)(ll)  and  417 
generally  apply  to  plan  years  beginning 
after  December  31. 1984.  Sections  302 
and  303  of  REA 1984  provide  specific 
elective  dates  and  transitional  rules 
under  which  the  QJSA  or  QPSA  (or  pre- 
REA 1984  section  401(a)(ll)) 
requirements  may  be  applicable  to 
particular  plans  or  with  respect  to 
beneHts  provided  to  (as  amended  by 
REA  1984)  particular  participants.  In 
general,  the  section  401(a)(ll)  (as 
amended  by  REA  1984)  survivor  annuity 
requirements  do  not  apply  with  respect 
to  a  participant  who  does  not  have  at 
least  one  hour  of  service  or  one  hour  of 
paid  leave  under  the  plan  after  August 
22.1984. 

Q-40:  Are  there  special  effective  dates 
for  plans  maintained  pursuant  to 
collective  bargaining  agreements? 

A-U):  Yes.  Section  302(b)  of  REA  1984 
as  amended  by  section  l&ae{g]  of  the 
Tax  Reform  Act  of  1986  provides  a 
special  deferred  effective  date  for  such 
plans.  Whether  a  plan  is  described  in 
section  302(b)  of  REA  1984  is  determined 
under  the  principles  applied  under 
section  1017(c)  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
See  H.R.  Rep.  No.  1280,  93d  Cong..  2d 
Sess.  286  (1974).  In  addition,  a  plan  will 
not  be  treated  as  maintained  under  a 
collective  bargaining  agreement  unless 
the  employee  representatives  satisfy 
section  7701(a)(46]  of  the  Internal 
Revenue  Code  after  March  31, 1984.  See 
S  301 .7701-:  7T  for  other  requirements 
for  a  plan  to  be  considered  to  be 
collectively  bargained.  Nothing  in 
section  302(b)  of  REA  1984  denies  a 
participant  or  spouse  the  rights  set  forth 
in  sections  303(c)(2).  303(c)(3),  303(e)(1). 
and  303(e)(2)  of  REA  1984. 

Q-41:  What  is  one  hour  of  service  or 
paid  leave  under  the  plan  for  purposes 
of  the  transition  rules  in  section  303  of 
REA  1984? 

A-41:  One  hour  of  service  or  paid 
leave  under  the  plan  is  one  hour  of 
service  or  paid  leave  recognized  or 
required  to  be  recognized  under  the  plan 
for  any  purpose,  e.g.,  participation, 
vesting  percentage,  or  benefit  accrual 
purposes.  For  plans  that  do  not  compute 
hours  of  service,  one  hour  of  service  or 
paid  leave  means  any  service  or  paid 
leave  recognized  or  required  to  be 
recognized  under  the  plan  for  any 
purpose. 

Q-42:  Must  a  plan  be  amended  to 
provide  for  the  QPSA  required  by 
section  303(c)(2)  of  REA  1984.  or  for  the 


survivor  annuities  required  by  section 
303(e)  of  REA  1984? 

A-42:  A  plan  will  not  fall  to  satisfy  the 
qualification  requirements  of  section 
401  (a)  or  403(a)  merely  because  it  is  not 
amended  to  provide  the  QPSA  required 
by  section  303(c)(2)  or  the  survivor 
annuities  required  by  section  303(e].  The 
plan  must,  however,  satisfy  those 
requirements  in  operation. 

Q~43:  Is  a  participant's  election,  or  a 
spouse's  consent  to  an  election,  with 
respect  to  a  QPSA,  made  before  August 
23, 1984.  valid? 

A^43:  No. 

Q-44:  Is  spousal  consent  required  for 
certain  survivor  annuity  elections  made 
by  the  participant  after  December  31, 
1984,  and  before  the  first  plan  year  to 
which  new  sections  401(a)(ll)  and  417 
apply? 

A~44:  Yes.  Section  303(c)(3)  of  REA 
1984  provides  that  any  election  not  to 
take  a  QJSA  made  after  December  31. 
1984.  and  before  the  date  sections 
401(a)(ll)  and  417  apply  to  the  plan  by  a 
participant  who  has  1  hour  of  service  or 
leave  under  the  plan  after  August  23. 
1984,  is  not  effective  unless  the  spousal 
consent  requirements  of  section  417  are 
met  with  respect  to  such  election. 
Unless  the  participant's  annuity  starting 
date  occurred  before  January  1, 1985,  the 
spousal  consent  required  by  section  417 
(a)(2)  and  (e)  must  be  obtained  even 
though  the  participant  elected  the 
benefit  prior  to  January  1, 1985.  The  plan 
is  not  required  to  be  amended  to  comply 
with  section  303(c)(3)  of  REA  1984.  but 
the  plan  must  satisfy  this  requirement  in 
operation. 

Q-45:  Are  there  special  rules  for 
certain  participants  who  separated  from 
service  prior  to  August  23, 1984? 

A-45:  Yes.  Section  303(e)  of  REA  1984 
provides  special  rules  for  certain 
participants  who  separated  from  service 
before  August  23, 1984.  Section  303(e)(1), 
which  applies  only  to  plans  subject  to 
section  401(a)(ll)  of  the  Code  (as  in 
effect  on  August  22. 1984),  provides  that 
participants  whose  annuity  starting  date 
did  not  occur  before  August  24, 1984, 
and  who  had  one  hour  of  service  on  or 
after  September  2. 1974.  but  not  in  a  plan 
year  beginning  after  December  31. 1975. 
may  elect  to  receive  the  benefits 
required  to  be  provided  under  section 
401(a)(ll)  of  the  Code  (as  in  effect  on 
August  22. 1984).  Section  303(e)(2) 
provides  that  certain  participants  who 
had  one  hour  of  service  in  a  plan  year 
beginning  on  or  after  January  1, 1976,  but 
not  after  August  22. 1984,  may  elect 
QPSA  coverage  under  new  sections 
401(a](ll]  and  417  in  plans  subject  to 
these  provisions.  Section  303(e)(4)(A) 
requires  plans  or  plan  administrators  to 


notify  those  participants  of  the 
provisions  of  section  303(e). 

Q-46:  When  must  a  plan  provide  the 
notice  required  by  section  303(e)(4)(A) 
of  REA  1984? 

A-46:  The  notice  required  by  section 
303(e)(4)(A)  must  be  provided  no  later 
than  the  earlier  of: 

(a)  The  date  the  first  summary  annual 
report  provided  after  September  17, 
1985,  is  distributed  to  participants:  or 

(b)  September  30, 1985. 

A  plan  will  not  fail  to  satisfy  the 
preceding  sentence  if  the  plan  provides 
a  fully  subsidized  QPSA  with  respect  to 
any  participant  described  in  section 
303(e]  who  dies  on  or  after  July  19. 1985. 
and  before  the  notice  is  received.  If  the 
plan  ceases  to  fully  subsidize  the  QPSA, 
the  cessation  must  not  be  effective  until 
the  notice  is  given.  For  this  purpose,  an 
annuity  payable  to  a  nonspouse 
beneficiary  elected  by  the  participant,  in 
lieu  of  a  spouse,  shall  satisfy  the  QPSA 
requirement,  so  long  as  the  survivor 
benefit  is  fully  subsidized.  The  notice 
required  by  this  paragraph  must  be  in 
writing  and  sent  to  the  participant's  last 
known  address. 

Q-47:  Is  there  another  time  when 
plans  must  provide  notice  of  the  right, 
described  in  section  303(e)(1)  of  REA  '84, 
to  elect  a  pre-REA  1984  qualified  joint 
and  survivor  annuity? 

A-47:  Yes.  Notice  of  this  right  must 
also  be  provided  to  a  participant  at  the 
time  the  participant  applies  for  benefit 
payments. 

S  1.401(a>-13T    [Rwnovtd] 

Par.  4.  Section  1.401(a)-13T  is 
removed.  Section  1.401(a)-13  is 
amended  by  adding  a  new  paragraph  (g) 
to  read  as  follows: 


§  1.401(a)-13 
benefits. 


Assignment  or  sNenation  of 


(g)  Special  rules  for  qualified 
domestic  relations  orders— {1] 
Definition.  The  term  "qualiHed  domestic 
relations  order"  (QDRO)  has  the 
meaning  set  forth  in  section  414(p).  For 
purposes  of  the  Internal  Revenue  Code, 
a  QDRO  also  includes  any  domestic 
relations  order  described  in  section 
303(d)  of  the  Retirement  Equity  Act  of 
1984. 

(2)  Plan  amendments.  A  plan  will  not 
fail  to  satisfy  the  qualiHcation 
requirements  of  section  401(a)  or  403(a) 
merely  because  it  does  not  include 
provisions  with  regard  to  a  QDRO. 

(3)  Waiver  of  distribution 
requirements.  A  plan  shall  not  be 
treated  as  faihng  to  satisfy  the 
requirements  of  sections  401  (a)  and  (k) 
and  409(d)  solely  because  of  a  payment 
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to  an  alternate  payee  pursuant  to  a 
QDRO.  This  is  the  case  even  if  the  plan 
provides  for  payments  pursuant  to  a 
QDRO  to  an  alternate  payee  prior  to  the 
time  it  may  make  payments  to  a 
participant.  Thus,  for  example,  a 
pension  plan  may  pay  an  alternate 
payee  even  though  the  participant  may 
not  receive  a  distribution  because  he 
continues  to  be  employed  by  the 
employer. 

(4)  Coordination  with  section  417 — (i) 
Former  spouse.  (A)  In  general.  Under 
section  414(p)(5),  a  QDRO  may  provide 
that  a  former  spouse  shall  be  treated  as 
the  current  spouse  of  a  participant  for 
all  or  some  purposes  under  sections 
401(a)(ll)  and  417. 

(B)  Consent  [1)  To  the  extent  a  former 
spouse  is  treated  as  the  current  spouse 
of  the  participant  by  reason  of  a  QDRO, 
any  current  spouse  shall  not  be  treated 
as  the  current  spouse.  For  example, 
assume  H  is  divorced  from  W.  but  a 
QDRO  provides  that  H  shall  be  treated 
as  W's  current  spouse  with  respect  to  all 
of  W's  benefits  under  a  plan.  H  will  be 
treated  as  the  surviving  spouse  under 
the  QPSA  and  QJSA  unless  W  obtains 
H's  consent  to  waive  the  QPSA  or  QJSA 
or  both.  The  fact  that  W  married  S  after 
Ws  divorce  from  H  is  disregarded.  If, 
however,  the  QDRO  had  provided  that 
H  shall  be  treated  as  W's  current  spouse 
only  with  respect  to  benefits  that 
accrued  prior  to  the  divorce,  then  H's 
consent  would  be  needed  by  W  to  waive 
the  QPSA  or  QJSA  with  respect  to 
benefits  accrued  before  the  divorce.  S's 
consent  would  be  required  with  respect 
to  the  remainder  of  the  benefits, 

(2)  In  the  preceding  examples,  if  the 
QDRO  ordered  that  a  portion  of  W's 
benefit  (either  through  separate 
accounts  or  a  percentage  of  the  beneHt] 
must  be  distributed  to  H  rather  than 
ordering  that  H  be  treated  as  W's 
spouse,  the  survivor  annuity 
requirements  of  sections  401(a)(ll)  and 
417  would  not  apply  to  the  part  of  W's 
benefit  awarded  H.  Instead,  the  terms  of 
the  QDRO  would  determine  how  H's 
portion  of  W's  accrued  benefit  is  paid. 
W  is  required  to  obtain  S's  consent  if  W 
elects  to  waive  either  the  QJSA  or  QPSA 
with  respect  to  the  remaining  portion  of 
W's  benefit. 

(C)  Amount  of  the  QPSA  or  QJSA.  [1] 
Where,  because  of  a  QDRO,  more  than 
one  individual  is  to  be  treated  as  the 
surviving  spouse,  a  plan  may  provide 
that  the  total  amount  to  be  paid  in  the 
form  of  a  QPSA  or  survivor  portion  of  a 
QJSA  may  not  exceed  the  amount  that 
would  be  paid  if  there  were  only  one 
surviving  spouse.  The  QPSA  or  survivor 
portion  of  the  QJSA  as  the  case  may  be, 
payable  to  each  surviving  spouse  must 


be  paid  as  an  annuity  based  on  the  life 
of  each  such  spouse. 

[2)  Where  the  QDRO  splits  the 
participant's  accrued  benefit  between 
the  participant  and  a  former  spouse 
(either  through  separate  accoimts  or 
percentage  of  the  benefit),  the  surviving 
spouse  of  the  participant  is  entitled  to  a 
QPSA  or  QJSA  based  on  the 
participant's  accrued  benefit  as  of  the 
date  of  death  or  the  annuity  starting 
date,  less  the  separate  account  or 
percentage  that  is  payable  to  the  former 
spouse.  The  calculation  is  made  as  if  the 
separate  account  or  percentage  had 
been  distributed  to  the  participant  prior 
to  the  relevant  date. 

(ii)  Current  spouse.  Under  section 
414(p)(5].  even  if  the  applicable  election 
periods  [i.e.,  the  first  day  of  the  year  in 
which  the  participant  attains  age  35  and 
90  days  before  the  annuity  starting  date) 
have  not  begun,  a  QDRO  may  provide 
that  a  current  spouse  shall  not  be 
treated  as  the  current  spouse  of  the 
participant  for  all  or  some  purposes 
under  sections  401(a)(ll)  and  417.  A 
QDRO  may  provide  that  the  current 
spouse  waives  all  future  rights  to  a 
QPSA  or  QJSA. 

(iii)  Effects  on  benefits.  (A)  A  plan  is 
not  required  to  provide  additional 
vesting  or  benefits  because  of  a  QDRO. 

(B)  If  an  alternative  payee  is  treated 
pursuant  to  a  QDRO  as  having  an 
interest  in  the  plan  benefit  including  a 
separate  account  or  percentage  of  the 
participant's  account  then  the  QDRO 
cannot  provide  the  alternate  payee  with 
a  greater  right  to  designate  a  beneficiary 
for  the  alternate  payee's  benefit  amount 
than  the  participant's  right.  The  QJSA  or 
QPSA  provisions  of  section  417  do  not 
apply  to  the  spouse  of  an  alternate 
payee. 

(C)  If  the  former  spouse  who  is  treated 
as  a  current  spouse  dies  prior  to  the 
participant's  annuity  starting  date,  then 
any  actual  current  spouse  of  the 
participant  is  treated  as  the  ciurent 
spouse,  except  as  othenvise  provided  in 
a  QDRO. 

(iv)  Section  415  requirements.  Even 
though  a  participant's  benefits  are 
awarded  to  an  alternate  payee  pursuant 
to  a  QDRO,  the  benefits  are  benefits  of 
the  participant  for  purposes  of  applying 
the  limitations  of  section  415  to  the 
participant's  benefits. 

§1.402(f)-1T    [RmnovMI] 

Par.  5A.  Section  1.402(f)-lT  is 
removed.  New  §  1.402(f)-l  is  added  in  its 
place  immediately  after  §  1.402(e]-l  to 
read  as  follows: 


§  1.402(f>-1    ntqu«red  explanation  of 
rollovers,  capital  gains,  and  ttw  separate 
tax  on  lump  sum  distributions. 

(a)  General  rules.  Section  402(f) 
requires  plan  administrators  to  give 
recipients  of  certain  distributions  a 
written  explanation  of  the  rules  relating 
to  the  taxation  of  certain  amounts  as 
capital  gains  under  section  402(a](2],  the 
separate  tax  on  the  ordinary  income 
portion  of  lump  sum  distributions  under 
section  402(e),  and  the  exclusion  from 
gross  income  under  section  402(a)(5)  for 
amounts  rolled  over  into  eligible 
retirement  plans.  This  notice  must  be 
provided  to  the  recipient  of  any 
quaUfied  total  distribution  or  any  partial 
distribution  satisfying  section 
402(a)(5)(D)(i)  that  is  made  after 
December  31, 1984,  not  later  than  two 
weeks  after  Uie  distribution  is  made. 

(b)  Future  safe-harbor  notices.  The 
Commissioner  may  publish  safe-harbor 
notices  to  aid  plan  administrators  in 
complying  with  the  section  402(f) 
requirements. 

§1.410(a)-5T    [Removed] 

Par.  6.  Section  1.410(a)-5T  is  removed. 
New  §  1.410(a)-8  is  inserted  in  its  place 
immediately  after  { 1.410(a}-7  to  read  as 
follows: 

§  1.410(a)-8    Rve  consecutive  1-year 
brealts  in  service,  transitional  rules  under 
the  Retirement  Equity  Act  of  1M4. 

Sections  410(a)(5)(D)  and  411(a)(6)(D), 
as  amended  by  the  Retirement  Equity 
Act  of  1984  (REA 1984).  permit  a  plan  to 
disregard  years  of  service  that  were 
disregarded  under  the  plan  provisions 
satisfying  those  sections  (as  in  effect  on 
August  22, 1984)  as  of  the  day  before  the 
REA  amendments  apply  to  the  plan. 
Under  section  302(a)  of  REA  1984,  the 
new  break-in-service  rules  generally 
ai^ly  to  plan  years  beginning  after 
December  31, 1984.  Thus,  for  example, 
assume  a  plan  has  a  calendar  plan  year 
and  disregarded  years  of  service  as 
permitted  by  sections  410(a)(5)(D)  and 
411(a)(6)(D)  as  in  effect  on  August  22. 
1984.  An  employee  completed  two  years 
of  service  in  1981  and  1982,  and  then 
incurred  two  consecutive  1-year  breaks 
in  service  in  1983  and  1984.  The  plans 
may  disregard  the  prior  years  of  service 
even  though  the  employee  did  not  incur 
five  consecutive  1-year  breaks  in 
service.  On  the  other  hand,  assume  the 
employeer  completed  three  consecutive 
years  of  service  beginning  in  1980,  and 
incurred  two  1-year  breaks  in  service  in 
1983  and  1984.  Because,  as  of  December 
31, 1984,  the  years  of  service  credited 
before  1983  could  not  be  disregarded, 
whether  the  plan  may  subsequently 
disregard  those  years  of  service  would 
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be  governed  by  the  rules  enacted  by 
REA1984. 

§1.410(a)-7T    IRamovMt] 

Par.  7.  Section  1.410(a}-7T  is  removed. 
New  §  1.410(a)-g  is  added  in  its  place 
immediately  after  S  1.410(a}-8  to  read  as 
follows: 

§1.410<a)-9    Matwnlty  and  patwnity 


(a)  Elapsed  time—{l)  Rule.  For 
purposes  of  applying  the  rules  of 

§  1.410(a)-7  (relating  to  the  elapsed  time 
method  of  crediting  service)  to  absences 
described  in  sections  410(a)(5)(E)  and 
411(a)(6)(E)  (relating  to  maternity  or 
paternity  absence),  the  severance  from 
service  date  of  an  employee  who  is 
absent  from  service  beyond  the  first 
anniversary  of  the  first  day  of  absence 
by  reason  of  a  maternity  or  paternity 
absence  described  in  section 
410(a)(5)(i)(E)  or411(a)(6)(i)(E)  is  the 
second  anniversary  of  the  first  day  of 
such  absence.  The  period  between  the 
first  and  second  anniversaries  of  the 
first  day  of  absence  from  work  is  neither 
a  period  of  service  nor  a  period  of 
severance.  This  rule  applies  to  maternity 
and  paternity  absences  beginning  on  or 
after  the  first  day  of  the  first  plan  year 
in  which  the  plan  is  required  to  credit 
service  under  sections  410(a)(5)(E)  and 
411(a)(6)(E). 

(2)  Example.  The  rules  of  this  section  are 
illustrated  by  the  following  example: 

Assume  an  individual  works  until  June  30, 
1986;  is  first  absent  from  employment  on  July 
1. 1986,  on  account  of  maternity  or  paternity 
absence:  and  on  July  1, 1989,  performs  an 
hour  of  service.  The  period  of  service  must 
include  the  period  from  employment 
commencement  date  until  June  30, 1987  (one 
year  after  the  date  of  separation  for  any 
reason  other  than  a  quit,  discharge, 
retirement,  or  death).  The  period  from  July  1, 
1987,  to  June  30, 1988.  is  neither  a  period  of 
service  nor  a  period  of  severance.  The  period 
of  severance  would  be  from  July  1, 1988.  to 
June  30, 1989. 

(b)  Other  methods.  This  paragraph 
provides  a  safe  harbor  for  plans  that 
compute  years  of  service  imder  the 
hours  of  service  methods  or  permitted 
equivalencies.  Such  a  plan  will  be 
treated  as  satisfying  the  requirements  of 
sections  410(a)(5)(E)  and  411(a)(6)(E)  if 
the  plan  increases  the  minimum  period 
of  consecutive  1-year  breaks  required  to 
disregard  any  service  (or  deprive  any 
employee  of  any  right)  by  one.  Thus,  a 
plan  will  satisfy  sections  410(a)(5)(E) 
and  411(a)(6)(E)  without  having  to 
compute  service  for  maternity  or 
paternity  and  sections  410(a)(5)(D)  and 
411  (a)(4)(D)  and  (a)(6)(C).  by  increasing 
the  period  of  consecutive  breaks  in 
service  from  5  to  6. 


Far.  8.  Section  1.411(a)-7  is  amended 
by  revising  paragraph  (d)(2)(ii)  (C),  (D) 
and  (E)  and  paragraph  (d)(4)  (i)(B)  and 
(iv)  to  read  as  follows: 

§1.411(aK    DaflnWons  and  special  rulaa. 

***** 

(d)  •  *  * 

(2)  •  *  * 

(u)  •  *  * 

(C)  In  the  case  of  both  defined  benefit 
plans  and  defined  contribution  plans, 
the  plan  repayment  provision  described 
in  this  subparagraph  may  provide  that 
the  employee  must  repay  the  full  amount 
of  the  distribution  in  order  to  have  the 
forfeited  benefit  restored.  The  plan 
provision  may  not  require  that  such 
repayment  be  made  sooner  than  the 
time  described  in  paragraph  (d)(2)(ii)(D) 
of  this  section. 

(D)(;)  If  a  distribution  is  on  account  of 
separation  from  service,  the  time  for 
repayment  may  not  end  before  the 
earlier  of — 

[i]  5  years  after  the  first  day  the 
employee  is  subsequently  employed,  or 

[ii]  The  close  of  the  first  period  of 
consecutive  1-year  breaks  in  service 
commencing  after  the  distribution. 
If  the  distribution  occurs  for  any  other 
reason,  the  time  for  repayment  may  not 
end  earlier  than  5  years  after  the  date  of 
distribution.  Nevertheless,  a  plan 
provision  may  provide  for  a  longer 
period  in  which  the  employee  may 
repay.  For  example,  a  plan  could  allow 
repayments  to  be  made  at  any  time 
before  normal  retirement  age. 

(2)  In  the  case  of  a  plan  utilizing  the 
elapsed  time  method,  described  in 
§  1.410(a)-7,  the  minimum  time  for 
repayment  shall  be  determined  as  in 
paragraph  (d)(2)(ii)(D)(7;  of  this  section 
except  as  provided  in  this  subdivision. 
The  5  consecutive  1-year  break  periods 
shall  be  determined  by  substituting  the 
term  "1-year  period  of  severance"  for  the 
term  "1-year  break  in  service".  Also,  the 
repayment  period  both  conunences  and 
closes  in  a  manner  determined  by  the 
Commissioner  that  is  consistent  with  the 
rules  in  §  1.410(a)-7  and  the  substitution 
in  section  411(a)(6)  (C)  and  (D)  of  a  5- 
year  break  in  service  rule  for  the  former 
1-year  break  in  service  rule. 

(E)  A  defined  benefit  plan  using  the 
break  in  service  rule  described  in 
section  410(a)(5)(D)  or  a  defined 
contribution  plan  using  the  break  in 
service  rule  described  in  section 
411(a)(6)(C)  for  determining  employees' 
accrued  benefits  is  not  required  to 
provide  for  repayment  by  an  employee 
whose  accrued  benefit  is  disregarded  by 
reason  of  a  plan  provision  using  these 
rules. 


(4)  *  *  • 

(i)  *  •  * 

(B)  The  requirements  of  section 
411(a)(ll)  are  satisfied  at  the  time  of  the 
distribution.  See  S  1.411(a)(ll)-l. 
***** 

(iv)  Plan  repayment  provision.  (A)  A 
plan  repayment  provision  satisfies  the 
requirements  of  this  subdivision  if, 
under  the  provision,  the  accrued  benefit 
of  an  employee  that  is  disregarded  by  a 
plan  under  this  subparagraph  is  restored 
upon  repayment  to  the  plan  by  the 
employee  of  the  full  amount  of  the 
distribution.  An  accrued  benefit  is  not 
restored  imless  all  of  the  optional  forms 
of  benefit  and  subsidies  relating  to  such 
benefit  are  also  restored.  A  plan  is  not 
required  to  provide  for  repayment  of  an 
accrued  benefit  unless  the  employee — 

[1]  Received  a  distribution  that  is  in  a 
plan  year  to  which  section  411  applies 
(see  §  1.411(a)-2),  which  distribution  is 
less  than  the  amount  of  his  accrued 
benefit  determined  under  the  same 
optional  form  of  benefit  as  the 
distribution  was  made,  and 

[2]  Resumes  employment  covered 
under  the  plan. 

(B)  Example.  Plan  A  provides  a  single  sum 
distribution  equal  to  the  present  value  of  the 
normal  form  of  the  accrued  benefit  payable  a  I 
normal  retirement  age  which  is  a  single  life 
annuity.  Plan  A  also  provides  a  subsidized 
joint  and  survivor  annuity  and  a  subsidized 
early  retirement  annuity  benefit.  A 
participant  who  is  fully  vested  and  receives  a 
single  sum  distribution  equal  to  the  present 
value  of  the  single  life  annuity  normal 
retirement  benefit  is  not  required  to  be 
provided  the  right  under  the  plan  to  repay  the 
distribution  upon  subsequent  reemployment 
even  though  the  participant  received  a 
distribution  that  did  not  refiect  the  value  of 
the  subsidy  in  the  joint  and  survivor  annuity 
or  the  value  of  the  eariy  retirement  annuity 
subsidy.  This  is  true  whether  or  not  the 
participant  had  satisfied  at  the  time  of  the 
distribution  all  of  the  conditions  necessary  to 
receive  the  subsidies.  However,  if  a 
participant  does  not  receive  his  total  accrued 
benefit  in  the  optional  form  of  benefit  under 
which  his  benefit  was  distributed,  the  plan 
must  provide  for  repayment.  If  the  employee 
repays  the  distribution  in  accordance  with 
section  411(a)(7),  the  plan  must  restore  the 
employee's  accrued  benefit  which  would 
include  the  right  to  receive  the  subsidized 
joint  and  survivor  annuity  and  thr  subsidized 
early  retirement  annuity  benefit. 

(C)  A  plan  may  impose  the  same 
conditions  on  repayments  for  the 
restoration  of  employer-derived  accrued 
benefits  that  are  allowed  as  conditions 
for  restoration  of  employer-derived 
accrued  benefits  upon  repayment  of 
mandatory  contributions  under 
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paragraphs  (d)(2)(ii)  (B).  (C).  (D)  and  (E) 
of  this  section. 


§1.411(a)(11>-1T    [Removed] 

Par.  9.  Section  1.411(a)(ll)-lT  is 
removed.  New  $  1.411(a)-ll  is  added  in 
its  place  after  S  1.411(a)-g  to  read  as 
follows: 

§  1.41 1(a)-1 1    Restriction  and  valuation  of 
distritHitions. 

(a)  Scope — (1)  In  general.  Section 
411{a)(ll)  restricts  the  ability  of  a  plan 
to  distribute  any  portion  of  a 
participant's  accrued  benefit  without  the 
participant's  consent.  Section  411(a)(ll) 
also  restricts  the  ability  of  defined 
benefit  plans  to  distribute  any  portion  of 
a  participant's  accrued  benefit  in 
optional  forms  of  benefit  without 
complying  with  specified  valuation  rules 
for  determining  the  amount  of  the 
distribution.  If  the  consent  requirements 
or  the  valuation  rules  of  this  section  are 
not  satisfied,  the  plan  fails  to  satisfy  the 
requirements  of  section  411(a). 

(2)  Accrued  benefit.  For  purposes  of 
this  section,  an  accrued  benefit  is  valued 
taking  into  consideration  the  particular 
optional  form  in  which  the  benefit  is  to 
be  distributed.  The  value  of  an  accrued 
benefit  is  the  present  value  of  the 
benefit  in  the  distribution  form 
determined  under  the  plan.  For  example, 
a  plan  that  provides  a  subsidized  early 
retirement  annuity  benefit  may  specify 
that  the  optional  single  sum  distribution 
form  of  benefit  available  at  early 
retirement  age  is  the  present  value  of  the 
subsidized  early  retirement  annuity 
benefit.  In  this  case,  the  subsidized  early 
retirement  armuity  benefit  must  be  used 
to  apply  the  valuation  requirements  of 
this  section  and  the  resulting  amount  of 
the  single  sum  distribution.  However,  if 
a  plan  that  provides  a  subsidized  early 
retirement  annuity  benefit  specifies  that 
the  single  sum  distribution  benefit 
available  at  early  retirement  age  is  the 
present  value  of  the  normal  retirement 
annuity  benefit,  then  the  normal 
retirement  annuity  benefit  is  used  to 
apply  the  valuation  requirements  of  this 
section  and  the  resulting  amount  of  the 
single  sum  distribution  available  at 
early  retirement  age. 

(b)  General  consent  rules.  A  plan 
must  satisfy  the  participant  consent 
requirement  with  respect  to  the 
distribution  of  a  participant's 
nonforfeitable  accrued  benefit  with  a 
present  value  in  excess  of  $3,500.  See 
paragraphs  (c)  (3)  and  (4)  for  situations 
where  no  consent  is  required. 

(c)  Consent,  etc.  requirements — (1) 
General  rule.  If  an  accrued  benefit  is 
immediately  distributable,  section 
411(a)(ll)  permits  plans  to  provide  for 


the  distribution  of  any  portion  of  a 
participant's  nonforfeitable  accrued 
benefits  only  if  the  applicable  consent 
requirements  are  satisfied. 

(2)  Consent,  (i)  No  consent  is  valid 
unless  the  participant  has  received  a 
general  description  of  the  material 
features,  and  an  explanation  of  the 
relative  values  of,  the  optional  forms  of 
benefit  available  under  the  plan  in  a 
manner  that  would  satisfy  the  notice 
requirements  of  section  417(a)(3).  See 

S  1.401(a)-20  Q&A-36.  In  addition,  so 
long  as  a  benefit  is  immediately 
distributable,  a  participant  must  be 
informed  of  his  right,  if  any,  to  defer 
receipt  of  the  distribution.  Furthermore, 
consent  is  not  vahd  if  a  significant 
detriment  is  imposed  under  the  plan  on 
any  participant  who  does  not  consent  to 
a  distribution.  Whether  or  not  a 
significant  detriment  is  imposed  shall  be 
determined  by  the  Comjnissioner  by 
examining  the  particular  facts  and 
circumstances. 

.    (ii)  A  plan  must  provide  participants 
with  notice  of  their  rights  specified  in 
this  subparagraph  no  less  than  30  days 
and  no  more  than  90  days  before  the 
annuity  starting  date.  Written  consent  of 
the  participant  to  the  distribution  must 
not  be  made  before  the  participant 
receives  the  notice  and  must  not  be 
made  more  than  90  days  before  the 
annuity  starting  date.  See  §  1.401{a)-20 
Q&A-IO  for  the  definition  of  annuity 
starting  date. 

(iii)  See  §  1.401(a)-20  Q&A-24  for  a 
special  rule  applicable  to  consents  to 
plan  loans. 

(3)  $3,500.  Written  consent  of  the 
participant  is  required  before  the 
commencement  of  the  distribution  of 
any  portion  of  an  accrued  benefit  if  the 
present  value  of  the  nonforfeitable  total 
accrued  benefit  is  greater  than  $3,500. 
The  consent  requirements  are  deemed 
satisfied  if  such  value  docs  not  exceed 
$3,500  and  the  plan  may  distribute  such 
portion  to  the  participant  as  a  single 
sum.  Present  value  for  this  purpose  must 
be  determined  in  the  same  manner  as 
under  section  417(e];  see  §  1.417(e)-l(d). 
If  the  present  value  determined  at  the 
time  of  a  distribution  to  the  participant 
exceeds  $3,500,  then  the  present  value  at 
any  subsequent  time  shall  be  deemed  to 
exceed  $3,500. 

(4)  Immediately  distributable. 
Participant  consent  is  required  for  any 
distribution  while  it  is  immediately 
distributable,  i.e.,  prior  to  the  later  of  the 
time  a  participant  has  attained  normal 
retirement  age  (as  defined  in  section 
411(a](8]]  or  age  62.  Once  a  distribution 
is  no  longer  immediately  distributable,  a 
plan  may  distribute  the  benefit  in  the 
form  of  a  QJSA  in  the  case  of  a  benefit 


subject  to  section  417  or  in  the  normal 
form  in  other  cases  without  consent. 

(5)  Death  of  participant.  The  consent 
requirements  of  section  411(a}(ll)  do  not 
apply  after  the  death  of  the  participant. 

(6)  QDROs.  The  consent  requirements 
of  section  411(a)(ll)  do  not  apply  to 
payments  to  an  alternate  payee,  defined 
in  section  414(p)(8),  except  as  provided 
in  a  qualified  domestic  relations  order 
pursuant  to  section  414(p). 

(7)  Section  401(a)(9).  etc.  The  consent 
requirements  of  section  411(a)(ll)  do  not 
apply  to  the  extent  that  a  distribution  is 
required  to  satisfy  the  requirements  of 
section  401(a)(9)  or  415.  See  section 
401(a)(9)  and  the  regulations  thereunder 
and  §  1.401(a)-20  Q&A  23  for  guidance 
on  these  requirements.  Notwithstanding 
any  provision  to  the  contrary  in  section 
401(a)(14)  or  §  1.401(a)-14,  a  plan  may 
not  distribute  a  participant's 
nonforfeitable  accrued  benefit  with  a 
present  value  in  excess  of  $3,500  while 
the  benefit  is  immediately  distributable 
unless  the  participant  consents  to  such 
distribution.  The  failure  of  a  participant 
to  consent  is  deemed  to  be  an  election  to 
defer  commencement  of  payment  of  the 
benefit  for  purposes  of  section  401(a)(14) 
and  §  1.401(a)-14. 

(d)  Distribution  valuation 
requirements.  In  determining  the  present 
value  of  any  distribution  of  any  accrued 
benefit  from  a  defined  benefit  plan,  the 
plan  must  take  into  account  specified 
valuation  rules.  For  this  purpose,  the 
valuation  rules  are  the  same  valuation 
rules  for  valuing  distributions  as  set 
forth  in  section  417(e);  see  §  1.417(e)- 
1(d).  This  paragraph  (d)  applies  both 
before  and  after  the  participant's  death 
regardless  of  whether  the  accrued 
benefit  is  immediately  distributable. 
This  paragraph  also  applies  whether  or 
not  the  participant's  consent  is  required 
under  paragraphs  (b)  and  (c)  of  this 
section. 

(e)  Special  rules — (1)  Plan 
termination.  The  requirements  of  this 
section  apply  before,  on  and  after  a  plan 
termination.  If  a  defined  contribution 
plan  terminates  and  the  plan  does  not 
offer  an  annuity  option  (purchased  from 
a  commercial  provider),  then  the  plan 
may  distribute  a  participant's  accrued 
benefit  without  the  participant's 
consent.  The  preceding  sentence  does 
not  apply  if  the  employer  or  any  entity 
within  tlie  same  controlled  group  as  the 
employer  maintains  another  defined 
contribution  plan,  other  than  an 
employee  stock  ownership  plan  (as 
defined  in  section  4975(e)(7)).  In  such  a 
case,  the  participant's  accrued  benefit 
may  be  transferred  without  the 
participant's  consent  to  the  other  plan  il 
the  participant  does  not  consent  to  an 


31854         Federal  Register  /  VoL  53.  Ng  162  /  Monday.  August  22.  1988  /  Rttles  aad  Regulations 


immediate  distribution  from  the 
terminating  plan.  See  section  411(d)(6) 
and  the  regulations  thereunder  for  other 
rules  applicable  to  transferee  plans  and 
plan  terminations. 

(2)  ESOP  dividends.  The  requirements 
of  this  section  do  not  apply  to  any 
distribution  of  dividends  to  which 
section  404(k)  applies. 

(3)  Other  rules.  See  S  1.4(n(a)-20 
Q&As  14. 17  and  24  for  other  rules  that 
apply  to  the  section  411(aKll) 
requirements. 


§1.411(d>-3    [Amandad] 

Par.  la.  Section  1.411(d)-3  is  amended 
by  adding  the  fbllowiiig  new  sentence  at 
the  end  of  paragraph  (aKl):  "See 
§  1.411(d)-4A  for  rules  that  apply  to 
class  year  plans  for  contributions  made 
for  plan  years  beginning  after  October 
22, 1986." 

§1.411((^3T    [Ramoved] 

Par.  11.  Section  1.411(d)-3T  is 
removed.  New  {  1.411(d)-4  is  added  in 
its  place  immediately  after  §  1.411(d)-^ 
to  read  as  follows: 

§  1.411(d>-4    Class  year  plans;  plan  years 
Dcgmrang  anar  DC  mem  Zz,  ivee. 

(a)  Plan  years  beginning  prior  to  1969. 
(1)  The  requirements  of  section  411(a)(2) 
shall  be  treated  as  satisfied  in  the  case 
of  a  class-year  plan  if  such  plan 
provides  that  100  percent  of  each 
employee's  right  to  or  derived  from  the 
contributions  of  the  employer  on  the 
employee's  behalf  with  respect  to  any 
plan  year  is  nonforfeitable  not  later  Uian 
when  such  participant  was  performing 
services  for  the  employer  as  of  the  close 
of  each  of  5  plan  years  (whether  or  not 
consecutive)  after  the  plan  year  for 
which  the  contributions  were  made. 

(2)  For  purposes  of  paragraph  (a)(1)  of 
this  section  if — 

(i)  Any  contributions  are  made  on 
behalf  of  a  participant  with  respect  to 
any  plan  year,  and 

(ii)  Before  such  participant  meets  the 
requirements  of  paragraph  (a)(1)  of  this 
section,  such  participant  was  not 
performing  services  for  the  employer  as 
of  the  dose  of  eadi  of  any  5  consecutive 
plan  years  after  such  plan  year,  then  the 
plan  may  provide  that  the  participant 
forfeits  any  right  to  or  derived  from  the 
contributions  made  with  respect  to  such 
plan  year. 

(3)  This  paragraph  (a)  applies  to 
contributions  made  for  plan  years 
beginning  after  October  22. 1988. 

(b)  Plan  years  beginning  after  1988.  (1) 
The  special  class  year  vesting  rule  in 
section  411(d)(4)  was  repealed  by 
section  lllS(b)  of  the  Tax  Reform  Act  of 
1986  (1986  Act).  The  repeal  is  generally 
effective  for  plan  years  beginning  after 


December  31. 1988.  See  section  1111(e) 
of  the  1986  Act  for  a  special  effective 
date  rule  applicable  to  certain  plans 
maintained  pursuant  to  collectively 
bargaining  agreements. 

(2)(i)  This  subparagraph  (2)  provides  a 
special  rule  for  class  year  plans  that 
were  in  compliance  with  section 
411(d)(4]  immediately  before  the  first 
plan  year  beginning  after  section 
411(d)(4)  is  repealed.  These  plans  are 
not  required  to  retroactively  compute 
years  of  service  under  the  general 
section  411(a)(2)  rules.  Instead,  a 
participant  must  receive  a  year  of 
service  fb'  each  such  prior  plan  year  if 
the  employee  was  performing  services 
on  the  last  day  of  such  year.  Similarly,  if 
the  participant  was  not  performing 
services  on  the  last  day  of  such  years, 
the  participant  will  be  treated  as  if  a 
one-year  break  in  service  occurred  for 
such  plan  year.  This  subdivision  (i) 
applies  to  plan  years  to  which  this 
section  applies. 

(ii)  In  the  case  of  a  plan  year  to  which 
S  1.411(d)-3  applied,  a  class  year  plan 
must  compute  years  of  service  and 
breaks  in  service  in  a  manner  consistent 
with  the  rules  in  this  paragraph  (b)(2)(i). 
giving  appropriate  regard  to  the 
statutory  changes  made  to  section 
411(d)(4). 


§1.417(a)-1T    [Ramovadl 

Par.  12.  SecHon  1.417(e)-lT  is 
removed.  New  {  1.417(e)-l  is  added  in 
its  place  after  S  1416-1  to  read  as 
follows: 

§  1.417(a)-1  Rastrlctiona  and  valuations  of 
distrllNitioiia  from  plana  sub|aet  to  aaetiona 
401(aM11)and417. 

(a)  Scope — (1)  In  general.  A  plan  does 
not  satisfy  the  requirements  of  sections 
401(a)(ll)  and  417  unless  it  satisfies  the 
consent  requirements,  the  determination 
of  present  value  requirements  and  the 
other  requirements  set  forth  in  this 
section.  See  section  401(a)(ll)  and 

S  1.401(a}-llA  for  other  rules  regarding 
the  survivor  annuity  requirements. 

(2)  Additional  requirements.  See 
S  1.411(a](ll)-l(c)(6)  for  other  rules 
apphcabte  to  the  consent  requirements. 

(3)  Accrued  benefit  The  definition  of 
"accrued  benefit"  in  i  I.411(a)(ll>-1 
applies  when  that  term  is  used  in  this 
section. 

(b)  Consent,  etc.  requirements — (1) 
General  rule.  GeneraUy  plans  may  not 
commence  the  distribution  of  any 
portion  of  a  participant's  accrued  benefit 
in  any  form  unless  the  applicable 
consent  requirements  are  satisfied.  No 
consent  of  the  participant  or  spouse  is 
needed  for  distribution  of  a  Q]SA  or 
QPSA  after  the  benefit  is  no  longer 
immetfiatety  distributable  (after  the 


participant  attains  (or  would  have 
attained  if  not  dead)  the  later  of  normal 
retirement  age  (as  defined  in  section 
411(a)(8))  or  age  62).  No  consent  of  the 
spouse  is  needed  for  distribution  of  a 
Q]SA  at  any  time.  After  the  participant's 
death,  a  benefit  may  be  paid  to  a 
nonspouse  beneficiary  without  the 
beneficiary's  consent.  A  distribution 
cannot  be  made  at  any  time  in  a  form 
other  than  a  Q)SA  unless  such  Q]SA  has 
been  waived  by  the  participant  and  such 
waiver  has  been  consented  to  by  the 
spouse.  A  Q)SA  is  an  annuity  that 
commences  immediately.  Thus,  for 
example,  a  plan  may  not  offer  a 
participant  separating  from  service  at 
age  45  a  choice  only  between  a  single 
sum  distributioo  at  separation  of  service 
and  a  joint  and  survivor  annuity  that 
satisfies  all  the  requirements  of  a  Q)SA 
except  that  it  commences  at  normal 
retirement  age  rather  than  immediately. 
To  satisfy  this  section,  the  plan  must 
also  offer  a  QfSA  (i.e.,  an  annuity  that 
satisfies  all  the  requirements  for  a  Q}SA 
including  the  requirement  that  it 
commences  immediately). 

(2)  Consent  (i)  Written  consent  of  the 
participant  and.  if  the  participant  is 
married  at  the  annuify  starting  date  and 
the  benefit  is  to  be  paid  in  a  fbrm  other 
than  a  QJSA  the  participant's  spouse 
(or,  if  either  the  participant  or  the 
spouse  has  (filed,  tfie  survivor)  is 
required  before  the  commencement  of 
the  distribution  of  any  part  of  an 
accrued  benefit  if  the  present  vahie  of 
the  nonforfeitable  benefit  is  greater  than 
$3,500.  No  consent  is  vaHd  unless  the 
participant  has  received  a  general 
description  of  the  material  features,  and 
an  explanation  of  the  relative  values  of. 
the  optional  forms  of  benefit  available 
under  the  plan  in  a  manner  which  would 
satisfy  the  notice  requirements  of 
section  417(aK3).  See  S  1.401(a}-20  Q&A 
36.  No  consent  is  required  before  the 
annuify  starting  date  if  the  present  value 
of  the  nonforfeitable  benefit  is  not  more 
than  $3,5O0l  If  the  present  value  of  the 
accrued  benefit  at  the  time  of  any 
distribution  exceeds  $3,500.  the  present 
value  of  the  accrued  benefit  at  any 
subsequent  time  will  be  deemed  to 
exceed  $3,500. 

(ii)  In  detetminiog  the  present  value  of 
any  nonforfieitable  accrued  benefit,  a 
defined  benefit  plan  is  limited  by  the 
interest  rate  restriction  as  set  forth  in 
paragraph  (d)  of  this  section. 

(3)  Time  of  consent  A  plan  must 
provide  participants  with  the  written 
explanation  of  the  QJSA  required  by 
section  417(a)(3)  no  less  than  30  days 
and  no  more  than  90  days  before  the 
annuity  starting  date.  Written  consent  of 
the  participant  and  the  participant's 
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spouse  to  the  distribution  must  be  made 
not  more  than  90  days  before  the 
annuity  starting  date. 

(c)  Permitted  distributions.  A  plan 
may  not  require  that  a  participant  or 
surviving  spouse  begin  to  receive 
benefits  without  satisfying  paragraph  (b) 
of  this  section  while  such  benefits  are 
immediately  distributable  (see 
paragraph  (b](l]  of  this  section).  Once 
benefits  are  no  longer  immediately 
distributable,  all  beneHts  that  the  plan 
requires  to  begin  must  be  provided  in 
the  form  of  a  Q]SA  and  QPSA  unless  the 
applicable  written  explanation,  election 
and  consent  requirement  of  section  417 
are  satisfied. 

(d)  Present  value  requirement — (1) 
Requirements.  For  purpose  of 
determining  the  present  value  of  any 
accrued  beneHt  and  for  purposes  of 
determining  the  amount  (subject  to 
sections  411(c)(3)  and  415)  of  any 
distribution  including  a  single  sum.  a 
defined  benefit  plan  is  subject  to  the 
interest  rate  limitations  described  in 
subparagraph  (2)  of  this  paragraph  (d)  at 
the  time  set  forth  in  subparagraph  (3)  of 
this  paragraph  (d).  A  plan  amendment 
that  changes  the  rate  described  in  this 
paragraph  (d)  is  subject  to  section 
411(d)(e).  liie  present  value  of  any 
optional  form  of  benefit  cannot  be  less 
than  the  present  value  of  the  normal 
retirement  beneHt  determined  in 
accordance  with  this  paragraph. 

(2)  Section  417  interest  rate.  The 
section  417  interest  rate  is  (i)  the  rate  or 
rates  that  would  be  used  by  the  Pension 
BeneHt  Guaranty  Corporation  (PBGC) 
for  a  trusteed  single-employer  plan  to 
value  the  participant's  (or  beneficiary's) 
vested  bene^t  ("applicable  interest 
rate")  if  the  present  value  of  such 
benefit  does  not  exceed  $25,000  and  (ii) 
120  percent  of  the  applicable  interest 
rate,  as  determined  in  accordance  with 
(i)  above,  if  such  present  value  exceeds 
$25,000.  In  no  event  shall  the  present 
value  determined  by  use  of  120  percent 
of  the  applicable  interest  rate  result  in  a 
present  value  less  than  $25,000.  The 
applicable  interest  rate  may  be  a  series 
of  interest  rates  for  any  given  date.  For 
example,  the  applicable  rate  could  be  X 
percent  for  the  first  5  years  over  which 
the  benefits  are  valued,  Y  percent  for  the 
next  succeeding  10  years  and  Z  percent 
for  the  following  years.  In  such  case, 
1.20  percent  of  the  applicable  interest 
rate  would  be  1.20  times  X  percent,  1.20 
times  Y  percent  and  1.20  times  Z  percent 
over  the  years  described  above.  The 
applicable  interest  rates  are  the  interest 
rates  that  would  be  used  (as  of  the  date 
of  the  distribution)  by  the  PBGC  for 
purposes  of  determining  the  present 
value  of  that  benefit  upon  termination  of 


an  insufficient  trusteed  single-employer 
plan.  Except  as  otherwise  provided  by 
the  Commissioner,  the  applicable 
interest  rates  are  determined  by  PBGC 
regulations.  See  29  CFR  Part  2619  for  the 
applicable  PBGC  rates. 

(3)  Time  for  determining  interest  rate. 
(i)  Except  as  provided  in  subdivision  (ii). 
the  section  417  interest  rate  limitations 
are  determined  on  either  the  annuity 
starting  date  or  the  first  day  of  the  plan 
year  that  contains  the  annuity  starting 
date.  The  plan  must  provide  which  date 
is  applicable. 

(ii)  The  plan  may  provide  for  the  use 
of  any  other  time  for  determining  the 
interest  rate  provided  that  such  time  is 
not  more  than  120  days  before  the 
annuity  starting  date  if  such  time  is 
determined  in  a  consistent  manner  and 
is  applied  uniformly  to  all  ptulicipants. 

(iii)  The  Commissioner  may  in 
revenue  rulings,  notices  or  other 
documents  of  general  applicability 
prescribe  other  times  for  determining  the 
section  417  interest  rate  limitations. 

(iv)  If  a  plan  amendment  changes  the 
time  for  determining  the  section  417 
interest  rate,  the  amendment  will  not  be 
treated  as  reducing  an  accrued  benefit  if 
the  conditions  of  this  subdivision  (iv) 
are  satisHed.  Any  distribution  in  the 
one-year  period  commencing  at  the  time 
the  plan  amendment  is  effective  (if  the 
amendment  is  effective  on  or  after  the 
adoption  date)  must  use  the  rate 
determined  under  the  plan,  either  before 
or  after  the  amendment,  that  results  in 
the  larger  accrued  benefit.  If  the  plan 
amendment  is  adopted  retroactively 
(that  is,  the  amendment  is  effective  prior 
to  the  adoption  date),  the  plan  must  use 
the  rate  resulting  in  the  larger  accrued 
benefit  for  the  period  begirming  with  the 
effective  date  and  ending  one  year  after 
the  adoption  date. 

(4)  Determination  of  interest  rates,  (i) 
In  the  case  of  a  defined  benefit  plan  that 
uses  a  rate  or  rates  in  addition  to  the 
section  417  interest  rate,  the  rate 
producing  the  greatest  benefit  must  be 
used. 

(ii)  The  same  interest  rate  that  is 
required  to  be  used  by  the  plan  under 
this  paragraph  (d)  to  determine  the 
amount  of  benefit  must  also  be  used  to 
compute  the  present  value  of  the  benefit 
for  purposes  of  determining  whether 
consent  for  a  distribution  is  required 
under  paragraph  (b)  of  this  section. 

(iii)  Example.  A  qualified  defined  benefil 
plan  provides  that  single  sum  distributions 
received  on  or  before  norma!  retirement  age 
are  to  l>e  determined  using  the  lower  of  the 
rate(s)  of  interest  guaranteed  under  a 
particular  annuity  contract  of  an  unrelated 
insurance  company  or  the  applicable  section 
417  rates.  The  rates  of  interest  guaranteed 
under  the  annuity  contract  are  10%  for  the 


first  5  years.  7.5%  for  the  next  10  and  5% 
thereafter  while  the  applicable  section  417 
interest  rates  would  be  8%  and  120%  of  such 
rate  would  be  9.6%.  Because  in  some  years 
over  which  a  benefit  is  valued  the  interest 
rate  under  the  PBGC  rates  would  t>e  the 
lower  rate  while  in  other  years  it  would  be 
the  higher  rate,  the  rate  that  must  be  used  is 
the  one  that  results  in  the  greater  plan 
benefit. 

(5)  Exceptions.  This  paragraph  (d) 
(other  than  the  reference  to  section 
411(d)(6)  requirements)  does  not  apply 
to  the  amount  of  a  distribution  under  a 
nondecreasing  annuity  payable  for  a 
period  not  less  than  the  life  of  the 
participant  or,  in  the  case  of  a  QPSA, 
the  life  of  the  surviving  spouse.  A 
nondecreasing  annuity  includes  a  QJSA, 
QPSA  and  an  annuity  that  decreases 
merely  because  of  the  cessation  or 
reduction  of  Social  Security  supplements 
or  qualified  disability  payments  (as 
defined  in  section  411(a)(9)). 

(6)  Defined  contribution  plans. 
Because  the  accrued  benefit  in  a  defined 
contribution  plan  equals  the  account 
balance,  such  plans  are  not  subject  to 
the  interest  rate  requirements  of  this 
paragraph  (d),  even  though  they  are 
subject  to  section  401(a)(ll). 

(e)  Special  ivies  for  annuity 
contracts — (1)  General  rule.  Any 
annuity  contract  purchased  by  a  plan 
subject  to  section  401(a)(ll)  and 
distributed  to  or  owned  by  a  participant 
must  provide  that  benefits  under  the 
contract  are  provided  in  accordance 
with  the  applicable  consent,  present 
value,  and  other  requirements  of 
sections  401(a)(ll]  and  417  applicable  to 
the  plan. 

(f)  Effective  dates — (1)  Annuity 
contracts,  (i)  Paragraph  (e)  of  this 
section  does  not  apply  to  contracts 
distributed  to  or  owned  by  a  participant 
prior  to  September  17, 1985,  unless 
additional  contributions  are  made  under 
the  plan  by  the  employer  with  respect  to 
such  contracts. 

(ii)  In  the  case  of  a  contract  owned  by 
the  employer  or  distributed  to  or  owned 
by  a  participant  prior  to  the  first  plan 
year  beginning  after  December  31, 1988, 
paragraph  (e)  of  this  section  shall  be 
satisfied  if  the  annuity  contracts 
described  therein  satisfy  the 
requirements  in  §§  1.401{a)-llT  and 
1.417(e}-lT.  The  preceding  sentence 
shall  not  apply  if  additional 
contributions  are  made  under  the  plan 
by  the  employer  with  respect  to  such 
contracts  on  or  after  the  beginning  of  the 
first  plan  year  beginning  after  December 
31, 1988. 

(2)  Interest  rates,  (i)  A  plan  that  uses 
the  PBGC  immediate  interest  rate  as 
required  by  5  1.417(e)-lT(e)  for 
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distributions  commencing  in  plan  years 
beginning  before  January  1. 1987.  shall 
be  deemed  to  satisfy  paragraph  (d)  of 
this  section  for  such  years. 

(ii)  For  a  special  exception  to  the 
requirements  of  sectioD  411(d)(6)  for 
certain  plan  asendnents  diat 
incorporate  applk»bte  interest  rates,  see 
section  1139(d)(2)  of  the  Tax  Reform  Act 
of  1986. 

(3)  Other  effective  dates  and 
transitional  rules,  (i)  Except  as 
otherwise  provided  a  plan  will  be 
treated  as  satisfying  sections  401(a)(ll) 
and  417  for  plan  years  beginning  before 
the  tirst  plan  year  that  the  requirements 
of  section  410(b)  as  amended  by  TRA  86 
apply  to  such  plan,  if  the  plan  satis&ed 
the  requirements  in  5§  1.401(a)-llT  and 
1.417(e}-lT. 

(ii)  See  9  1.401(a)-20  for  other 
elective  dates  and  transitional  rules 
that  apply  to  plans  subject  to  sections 
401(a)(ll)  and  417. 

0MB  Conlret  Numbers  Under  the 
Paperwork  Reduction  Act 

PART  602— {AMENDED] 

Par.  13.  The  authority  citation  for  Part 
602  continues  to  read  as  follows: 
Authority:  28  U.S.C  7805. 

§602.101    (Anwnd«d] 

Par.  14.  Section  6a2.101(c)  is  amended 
by  inserting  the  appropriate  places  in 
the  table  "1 1.401(a>-20  *   *  *  1545- 
0928"  and  S  1.402(f)-l  *   *   *  1545-092a 
Lawrence  B.  Gibba. 
Commusioner  of  Internal  Revenue. 

Approved:  May  12,  1988. 
O.  Donaldaoa  Ch«potoB, 
Assistant  Secretary  of  Tax  Policy. 
[FR  Doc  88-18886  Fifed  8-19-8«:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CGM>11  8S-09) 

Special  Local  Regulations;  San  Diego, 
CA  1988  America's  Cup  CtwHenge 
Competition 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 


summary:  Special  Local  Regulations  are 
being  adopted  for  the  1988  America's 
Cup  Challenge  Competition  which  will 
be  held  off  the  Coast  of  San  Diego, 
California.  The  Competition  is  a  best 
two-out-of-three  racing  event  between 
the  sailing  vessels  "Stars  and  Stripes" 


and  "New  Zealand."  The  races  are 
scheduled  for  September  7,  9  and  11, 
1988.  September  IS  and  15  are  alternate 
days  in  tiie  event  a  race  is  cancelled. 
These  regulations  are  needed  to  provide 
for  the  safety  of  life  on  navigable  waters 
prior  to,  during  and  after  each  racing 
event. 

EFFECTIVE  DATE  These  regulations  will 
be  effective  on  the  7  and  9  of  September, 
1988,  unless  conditions  require 
postponement  of  a  race.  These 
regulations  may  be  effective  on  11. 13 
and  15  September  depending  on  the 
outcome  of  the  first  two  races  and  on 
the  need  for  postponement 

FOR  FURTHER  INFOmiUmON  CONTACT:  LT 
K.  S.  Gregoiy.  Eleventh  Coast  Guard 
District  (bb).  400  Oceangate,  Long 
Beach.  California  90822-5399, 
Telephone:  (213)  4a»-53ia 
SUPPLEMENTAirr  INFORMATION:  In 
accordance  widi  5  VS.C  553,  a  Notice 
of  Proposed  Raicmaking  has  not  been 
published  for  tliese  regulations  and  good 
caose  exist!  for  making  them  effective  in 
less  than  30  days  hom  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  The  race  dates  were  not 
finalized  until  August  5, 1988,  and  there 
was  not  sufficient  time  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
T.  S.  Orzech.  Project  Officer.  Marine 
Safety  OfBce  San  Diego.  LT  K.  S. 
Gregory.  Eleventh  Coast  Guard  District, 
Boating  Safety  Officer,  and  LT  G.  R. 
Wheatley,  Project  Attorney.  Eleventh 
Coast  Guard  District  Legal  Office. 

Discussion  of  Reguktions 

The  1988  America's  Cup  Challenge 
Competition  will  attract  large  numbers 
of  spectator  craft.  On  race  days  the  San 
Diego  Bay  Entrance  Channel  at  Ballast 
Point  is  expected  to  be  a  "choke-point" 
for  vessels  from  the  bay  proceeding  to 
and  returning  from  the  race  area.  In 
addition  there  will  be  a  need  to  control 
spectator  vessels  in  the  area  of  the  race 
course  and  around  the  Start/Finish  line. 
These  regulations  are  required  to 
minimize  navigational  dangers,  and  for 
the  safety  of  participants,  official  craft 
and  spectators. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 


PART  100— {AMENDED) 

1.  The  authority  citation  for  Part  100 
continues  to  reed  as  follows: 

Authority.  33  U.S£L  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-11-88-05  is 
added  to  reed  as  follows: 

§  100.35-1 1-8S-05    San  Diego  Bay. 

(a)(1)  Regulated  area.  These 
regiilations  pertain  to  the  following  area 
within  San  Diego  Bay:  A  line  drawn 
from  the  north  end  of  Shelter  Island  to 
North  Island  through  buoys  18  and  19 
then  southward  to  the  Bay  Entrance. 

This  area  is  bounded  by  the  following 
coordinates: 

32-40-Ol.ON  117-13-20i)W  to 
32-39-54i)N  117-14-30J)W  along  the 

shore  to 
32-43-10.7N  117-13-iaOW  to 
32-43-38.2N  117-12-55.8W  along  the 

shore  back  to 
32-40-01.0N  117-13-20.0W. 

(2)  Special  Local  Regulations,  (i)  A 
Patrol  Commander  shall  be  designated 
by  the  Commander,  Eleventh  Coast 
Guard  DistricL  The  Patrol  Commander 
is  empowered  to  forbid  and  control  the 
movement  of  all  vessels  in  the  regulated 
area  and  may  terminate  the  event  at  any 
time  it  is  deemed  necessary  for  the 
protection  of  life  and  property.  The 
Patrol  Commander  for  the  Bay  area  may 
be  reached  on  VHF/FM  Channel  22 
(157.1  MHZ)  by  calling  "Captain  of  the 
Port". 

(ii)  All  vessels  not  registered  with  the 
race  sponsor  as  participants  or  official 
patrol  vessels  are  considered  spectator 
craft.  Official  patrol  vessel  are  all  Coast 
Guard,  Coast  Guard  AuxiUary,  and  state 
and  local  law  enforcement  vessels 
assigned  or  approved  by  the  Patrol 
Commander. 

(iii)  On  the  days  these  regulations  are 
in  effect,  the  following  requirements  will 
be  enforced  within  the  regulated  area 
between  the  hours  of  8:30  ajn.  and  11:30 
a.m.  and  in  the  late  afternoon  for  a 
period  of  time  to  be  announced  by 
Broadcast  Notice  to  Mariners: 

(A)  No  spectator  craft  drawing  more 
than  10  feet  or  under  tow  may  enter  the 
area. 

(B)  Spectator  craft  may  only  enter  the 
area  if  operating  under  power.  Auxiliary 
sail  vessels  must  not  be  under  sail. 

(C)  During  the  morning  period, 
spectator  craft  may  only  fransit  the  area 
in  a  southerly  direction,  proceeding  out 
to  sea. 

(D)  During  the  afternoon  period, 
spectator  craft  may  only  transit  the  area 
in  a  northerly  direction,  proceeding  into 
port. 
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(E)  Spectator  craft  may  not  exceed  15 
knots  while  transmitting  the  area  and 
must  not  exceed  10  knots  while  passing 
the  Navy  Submarine  Base.  Slower  traffic 
should  stay  to  the  right  of  the  channel  so 
as  not  to  impede  traffic  flow. 

(F)  Spectator  craft  shall  not  loiter  in 
the  area  or  impede  the  through  transit  of 
the  participants  or  official  patrol 
vessels. 

(G)  When  hailed  and/or  signalled  by 
an  official  patrol  vessel,  spectator  craft 
shall  immediately  comply  with  all 
directions  given. 

(b)  Race  Areo.— (1)  Start/Finish 
Regulated  Area.  The  Start/Finish  line  is 
a  1500  foot  line  perpendicular  to  the 
wind  direction  at  the  start  of  the  race. 
This  line  will  be  oriented  around  the 
position:  32-42.4N.  117-18.5W.  The 
regulated  area  is  comprised  of  a  13 
linear  mile  area  marked  by  inflatable 
pyramid-shaped  buoys  anchored  at  Va 
mile  intervals.  Coast  Guard  and  Coast 
Guard  Auxiliary  vessels  will  be 
stationed  between  the  buoys.  The  area 
will  extend  iVi  miles  to  leeward  of  the 
Start/Finish  line  for  four  miles  (i.e. 
approx.  2  miles  on  either  side  of  the 
center  point  of  the  Start/Finish  line).  At 
each  windward  end  of  this  area,  radials 
will  extend  out  for  3  miles  at  an  angle  of 
approximately  55  degrees  to  the  right 
and  55  degrees  to  the  left  of  a  line 
directly  into  the  wind. 

(2)  Course  Regulated  Area.  Races  1 
and  3  will  be  a  course  20nm.  in  length 
from  the  Start/Finish  line  to  windward 
and  return.  Race  2  will  be  a  39nm 
equilateral  triangle  with  the  tirst  13nm 
leg  directly  into  the  wind  from  the  Start/ 
Finish  line  and  the  second  and  third  legs 
a  starboard  and  port  reach  respectively. 
The  regulated  area  will  be  the  water 
areas  on  and  around  the  course  being 
transitted  by  the  competitors.  In 
addition,  the  "windward"  mark,  for  the 
first  and  third  races,  and  the 
"windward"  and  "reach"  marks,  for  the 
second  race,  will  have  Vi  mile  safety 
areas  outside  the  course  enforced  by  the 
U.S.  Coast  Guard. 

(3)  Special  Local  Regulations,  (i) 
Spectators  shall  keep  clear  of  the 
Regulated  Areas. 

(ii)  Spectators  shall  remain  at  least 
100  yards  outside  the  line  of  patrol 
vessels  marking  the  Start/Finish 
Regulated  Area. 

(iii]  There  will  be  a  U.S.  Coast  Guard 
vessel  and  a  small  fleet  of  race 
sanctioned  escort  vessels  following  each 
contestant  during  these  races.  Each 
escort  vessel  will  be  identified  by  a 
special  "Americas  Cup"  flag  flying  from 
its  mast  and  will  always  remain  to 
leeward  and  behind  the  competitors, 
and  the  competitors  "chase"  boats. 
Spectator  or  other  craft  not  involved  in 


this  event,  must  remain  behind  and 
to  leeward  of  this  "escort"  fleet. 

(iv)  For  the  safety  of  the  competitors, 
and  for  the  fairness  of  this  competition, 
it  is  essential  that  spectator,  or  other 
vessels  not  involved  in  this  event, 
remain  clear  of  the  participant's  forward 
movement,  and  especially  not  create  a 
wake  on  the  course. 

(v]  All  persons  and/or  vessels  not 
registered  with  the  sponsor  as 
participants  or  "Official  Patrol  Vessels" 
are  considered  spectators.  "Official 
Patrol  Vessels"  consist  of  Coast  Guard, 
Coast  Guard  Auxiliary,  State,  or  local 
law  enforcement  vessels  assigned  or 
approved  by  the  Patrol  Commander. 

(A)  When  hailed  and/or  signaled  by 
an  official  patrol  vessel  a  spectator  shall 
immediately  comply  with  all  directions 
given.  Failure  to  do  so  may  result  in  a 
citation  for  failure  to  comply. 

{B)  TTie  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  all  vessels  in  the  regulated 
area.  The  Patrol  Commander  shall  be 
designated  by  the  District  Commander, 
Eleventh  Coast  Guard  District.  He  may 
terminate  the  event  at  any  time  he 
deems  it  necessary  for  the  protection  of 
life  and  property.  In  the  race  area  he 
may  be  reached  on  VHF  Channel  22 
(157.1  MHZ)  when  required,  by  the  call 
sign  "PATROL  COMMANDER".  In 
emergencies,  he  may  be  contacted  on 
VHF  Channel  6  (156.3  MHZ). 

(c)  Effective  dates.  These  regulations 
will  be  effective  on  September  7  and  9, 
1988  unless  wheather  or  other 
conditions  require  postponement  of  the 
races.  These  regulations  may  be 
effective  on  September  11, 13,  and  15. 
1988  depending  on  the  outcome  of  the 
first  two  races  and  on  the  need  for 
postponement  due  to  weather  or  other 
conditions. 

Dated:  August  12. 1988. 
Terry  Lucas. 

Captain,  United  States  Coast  Guard,  Acting 
Commander,  Eleventh  Coast  Guard  District 
[FR  Doc.  88-18987  Filed  8-19-88;  8:45  am) 

BIUJNQ  CODE  4910-14-M 


33  CFR  Part  117 

[CGD7-M-101 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  Florida 

agency:  Coast  Guard,  DOl . 
action:  Fmal  rule. 

summary:  At  the  request  of  the  City  of 
Lauderdale-by-the-Sea,  the  Coast  Guard 
is  changing  the  regulations  governing  the 
Commercial  Boulevard  (SR  870) 
drawbridge  at  Lauderdale-by-the-Sea, 


Florida,  by  extending  the  hours  of  the 
existing  regulation.  This  change  is  being 
made  because  of  complaints  about 
highway  traffic  delays.  This  action  will 
accommodate  the  current  needs  of 
vehicular  traffic  and  still  provide  for  the 
reasonable  needs  of  navigation. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  September  21. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Brodie  Rich,  telephone  (305)  53&- 
4103. 

SUPPLEMENTARY  INFORMAHON:  On  May 

19, 1988,  the  Coast  Guard  published 
proposed  rules  (53  FR  17961)  concerning 
this  amendment.  The  Commander, 
Seventh  Coast  Guard  District,  also 
published  the  proposal  as  a  Public 
Notice  dated  June  2. 1988.  In  each  notice, 
interested  persons  were  given  until  July 
5, 1988,  to  submit  comments. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Mr.  Brodie  Rich,  project  officer,  and 
Lieutenant  Commander  S.T.  Fuger,  Jr., 
project  attorney. 

Discussion  of  Comments 

No  comments  were  received.  The  final 
rule  is  unchanged  from  the  proposed 
rule  pubhshed  on  May  19, 1988. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  We  conclude 
this  because  the  regulations  exempt  tugs 
with  tows.  Since  the  economic  impact  of 
these  regulations  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  CFR  1.46  and  33 
CFR  1.05-l(g). 
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2.  Section  117.261(ee)  is  revised  to 
read  as  follows: 

§117.261    Atlantic  intracoastal  Waterway 
from  St  Marys  River  to  Key  Largo 
«        ♦        ♦        •        • 

(ee)  Commercial  Boulevard  bridge, 
mile  1059.0  at  Lauderdale-by-the-Sea. 
The  draws  shall  open  on  signal;  except 
that,  from  November  1  through  May  15 
from  8  a.m.  to  6  p.m.,  the  draw  need 
open  only  on  the  hour,  quarter-hour, 
half-hour,  and  three-quarter  hour. 
•        *        *        •        * 

Dated:  August  a  1988. 
Martin  H.  Daniell, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 
Seventh  Coast  Guard  District. 
[FR  Doc.  88-18984  Filed  8-19-88;  8:45  am] 

BtUJNQ  COOE  4*10-14-«l 


33  CFR  Part  165 

[CG01  8S-0101 

Safety  Zone;  Rhode  Island  Sound, 
Narragansett  Bay,  Providence  River 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  has 
established  a  permanent  Safety  Zone  in 
Rhode  Island  Sound,  Narragansett  Bay, 
and  the  Providence  River.  "Hiis 
permanent  Safety  Zone  will  only  be  in 
effect  while  Liquefied  Petroleum  Gas 
(LPG)  vessels  are  anchored,  transitting, 
transferring,  or  moored  in  Rhode  Island 
Sound,  Narragansett  Bay,  or  the 
Providence  River.  This  action  is 
necessary  to  protect  the  Public  from 
potential  hazards  associated  with  the 
transport  and  transfer  of  Liquefied 
Petroleum  Gas.  The  intended  effect  of 
this  regulation  is  to  protect  the  port  and 
the  resources  therein  from  harm 
resulting  from  destruction  or  loss  of  an 
LPG  vessel.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Providence,  Rhode 
Island. 

EFFECTIVE  DATE:  September  21, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

LT.  J.A.  Gabrielson,  USCG,  C/O  Capital 
Of  The  Port,  U.S.  Coast  Guard  Marine 
Safety  Office.  John  O.  Pastore  Fed.  Bldg.. 
Providence,  R.I.  0290^1790,  telephone 
(401)  528-5335. 

SUPPLEMENTARY  INFORMATION:  On  May 
12. 1988  the  Coast  Guard  published  a 
notice  of  proposed  rule  making  in  the 
Federal  Register  for  these  regulations 
(Volume  53  FR  (16883).  Interested 
persons  were  requested  to  submit 
comments  and  2  comments  were 
received. 


Drafting  Informatioii 

The  drafters  of  this  regulation  are 
Lieutenant  J.A.  Gabrielson,  project 
officer  for  the  Captain  of  the  Port,  and 
Commander  R.A.  Brunell,  project 
attorney,  for  the  First  Coast  Guard 
District  Legal  Office. 

Discussion  of  Comments 

At  a  Coast  Guard  sponsored  Industry 
Day  on  May  24. 1988.  a  verbal  conunent 
was  received  from  the  Northeast  Pilots 
Association  regarding  anchorage  areas 
for  the  LPG  vessels.  It  was  stated  that  a 
safety  zone  at  the  proposed  western 
anchorage  would  impede  vessel  traffic 
transitting  the  area.  After  evaluating 
these  anchorage  areas,  the  Captain  of 
the  Port  concurred  with  the  comment 
and  decided  to  eliminate  the  western 
anchorage  (Latitude  41-25N..  Longitude 
71-25W).  and  maintain  the  eastern 
anchorage,  near  Brenton  Reef  Tower 
(Latitude  41-25N.,  Longitude  71-23W). 
Another  comment  from  a  representative 
of  the  Woods  Hole  Oceanographic 
Institute  pointed  out  that  not  all 
mariners  are  familiar  with  radio 
frequencies  and  may  not  know  which 
channel  is  used  for  Marine  Safety 
Information  Broadcasts.  The  Captain  of 
the  Port  has  decided  to  add  the 
frequency  and  chaimel  to  the  Marine 
Safety  Information  Broadcast  as  follows: 
Channel  22  (157.1  MHz). 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

Economic  Assessment  and  Certirication 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regidatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  The 
requirements  for  this  permanent  safety 
zone  are  presently  being  implemented 
utilizing  emergency  rules  which  effect 
larger  commercial  vessel  traffic. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Final  Regulations 

In  consideration  of  the  foregoing,  Part 
165  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 


PART  165--{AIMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231:  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g), 
6.04-1,  6.04-6,  and  160.5. 

2.  Section  165.121  is  added  to  read  as 
follows: 

§  165.121    Safety  Zone:  Rhode  laiand 
Sound,  Narragansett  Bay,  Providence  River. 

(a)  Location.  The  following  areas  are 
established  as  safety  zones; 

(1)  For  Liquefied  Petroleum  Gas  (LPG) 
vessels  while  at  anchor  in  the  waters  of 
Rhode  Island  Sound;  in  position  Latitude 
41-25N.,  Longitude  71-23W..  a  Safety 
Zone  with  a  radius  of  one-half  mile 
around  the  LPG  vessel. 

(2)  For  Liquefied  Petroleum  Gas  (LPG) 
vessels  while  transitting  Narragansett 
Bay  and  the  Providence  Riven  a  moving 
Safety  Zone  from  a  distance  of  two  (2) 
miles  ahead  to  one  (1)  mile  astern  to  the 
limits  of  the  navigable  channel  around 
the  LPG  vessel. 

(3)  For  Liquefied  Petroleum  Gas  (LPG) 
vessels  while  moored  at  the  LPG  facihty. 
Port  of  Providence;  a  Safety  Zone  within 
50  feet  around  the  vessel.  No  vessel 
shall  moor  within  400  feet  from  the  LPG 
vessel.  All  vessels  transitting  the  area 
are  to  proceed  with  caution  to  minimize 
the  effects  of  wake  around  the  LPG 
vessel. 

(4)  For  Liquefied  Petroleum  Gas  (LPG) 
vessels  while  moored  with  manifolds 
connected  at  the  LPG  Facility.  Port  of 
Providence;  a  Safety  Zone  within  a  100 
foot  radius  around  the  shoreside 
manifold  while  connected.  This  is  in 
addition  to  the  requirements  for  LPG 
vessels  while  moored  at  the  LPG 
Facility,  Port  of  Providence. 

(b)  The  Captain  of  the  Port  Providence 
will  notify  the  maritime  community  of 
periods  during  which  this  safety  zone 
will  be  in  effect  by  providing  advance 
notice  of  scheduled  arrivals  and 
departures  of  LPG  vessels  via  Marine 
Safety  Information  Radio  Broadcast  on 
VHF  Marine  Band  Radio,  Channel  22 
(157.1  MHz). 

(c)  Regulations.  The  general 
regulations  governing  safety  zones 
contained  in  §  165.23  apply. 

Dated:  July  27. 1988. 
E.).  Williams  III, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port.  Providence,  RI. 

[FR  Doc.  88-18983  Filed  6-19-88;  8:45  am| 
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33  CFR  Part  165 

[COTP  MEMPHIS.  TN  Regulation  88-141 

Safety  Zone  Regulations;  Lower 
Mississippi  River  Mile  882.7  to  507 

agency:  Coast  Guard,  DOT. 
ACTION:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the 
Mississippi  River  from  mile  882.7  to  mile 
507.  This  safety  zone  supersedes 
Captain  of  the  Port,  Memphis,  TN 
Regulation  8-10.  The  safety  zonejs 
needed  to  protect  commercial  vessels 
from  safety  hazards  a»«6bmted  wjth 
record  low  water  condition^^ocmding 
extensive  shoaling  and  numerous  low 
water  areas  in  the  navigational  channel. 
This  low  water  has  made  normal 
navigation  on  this  section  of  the 
Mississippi  River  extremely  hazardous. 
During  the  safety  zone,  the  Captain  of 
the  Port  in  Memphis,  Tennessee,  has 
limited  tow  sizes  to  1,000  feet  in  length 
and  105  feet  in  width,  or  800  feet  in 
length  and  165  feet  in  width.  Barges  will 
be  limited  to  8.5  foot  drafts  except 
barges  at  9.0  feet  which  were  loaded 
prior  to  23  June  1988.  Barges  at  9.0  feet, 
draft  loaded  prior  to  23  June  1988,  may 
enter  the  safety  zone,  but  operators 
must  contact  the  Captain  of  the  Port 
prior  to  entry  into  the  safety  zone  for 
transit  instructions.  Also,  the  Captain  of 
the  Port  may  be  required  to  close 
sections  of  the  Mississippi  River  in  order 
to  allow  emergency  dredging  operations 
by  the  U.S.  Army  Corps  of  Engineers. 
Consistent  with  accomplishing  these 
dredging  operations  in  changing  river 
conditions,  information  regarding  river 
closures  and  other  transit  requirements 
in  this  safety  zone  will  be  specified  in 
the  daily  Coast  Guard  Local  Notice  to 
Mariners  broadcasts.  Variations  to  these 
tow  sizes  and  draft  hmitations  will  only 
be  authorized  by  the  Captain  of  the  Port. 
Entry  of  vessels  and  tows  into  the  zone 
not  meeting  the  specific  restrictions  of 
the  safety  zone  are  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  02  July  1988  at  8:00 
a.m.  and  will  terminate  at  12:00  noon  30 
October  1988,  unless  terminated  sooner 
by  the  Captain  of  the  Port. 
FOR  FURTHER  INFORMATION  CONTACT:  Lt. 
A.  Buancore,  Coast  Guard  Marine 
Safety  Office,  Memphis,  TN  (901)  521- 
3941. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rule  making  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 


Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  respond  to  potential  hazards 
to  the  vessels  involved. 

Drafting  Information 

The  drafter  of  this  regulation  is 
Lieutenant  A.  Buancore,  project  officer 
for  the  Captain  of  the  Port. 

Discussion  of  the  Regulation 

The  hazard  requiring  this  regulation  is 
extreme  low  water  conditions  on  the 
Lower  Mississippi  River.  This  low  water 
has  resulted  in  numerous  shoals  and  a 
restricted  navigational  channel.  In  order 
to  facilitate  the  movement  of 
commercial  vessel  traffic  and  to  prevent 
potentially  hazardous  groundings  of 
vessels  and  tows  in  this  waterway, 
minimize  degradation  of  the  dredged 
navigation  channel,  and  the  destruction 
of  aids  to  navigational  buoys  on  the 
Lower  Mississippi  River,  the  Captain  of 
the  Port  is  required  to  impose  tow  and 
draft  size  limitations  of  tows  transiting 
the  Lower  Mississippi  River.  Tows  sizes 
are  limited  to  1,000  feet  in  length  and  105 
feet  in  width,  or  800  feet  in  length  and 
165  feet  in  width.  Barges  in  all  tows  will 
be  limited  to  8.5  foot  drafts  except 
barges  at  9.0  feet  draft  which  were 
loaded  prior  to  23  June  1988.  Barges  at 
9.0  feet  draft  loaded  prior  to  23  June  1988 
may  enter  the  safety  zone,  but  operators 
must  contact  the  Captain  of  the  Port, 
prior  to  entry  into  the  safety  zone,  for 
instructions.  Also,  emergency  dredging 
operations  by  the  U.S.  Army  Corps  of 
Engineers  to  maintain  the  navigational 
channel  may  require  additional  channel 
closures  and  restrictions  of  vessel 
navigation  on  the  Lower  Mississippi 
River.  The  most  effective  and  expedient 
means  to  disseminate  the  information 
regarding  short  term  river  closures  and 
other  transit  restrictions  involving 
dredging  operations  is  by  broadcasts  in 
the  daily  Coast  Guard  Local  Notice  to 
Mariners.  Variations  to  these  tow  sizes 
and  draft  limitations  and  transit 
restrictions  can  only  be  authorized  by 
the  Captain  of  the  Port  in  Memphis,  TN. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
Subpart  C  of  Part  165  of  Title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 


PART  165— (AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231:  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1,  6.04-6,  and  160.5. 

2.  A  new  §  165.T242  is  added  to  read 
as  follows: 

§  165.T242    Safety  Zone:  Mississippi  River 
From  Mile  88^7  to  Mile  507. 

(a)  Location:  The  following  area  is  a 
safety  zone:  From  mile  882.7  to  mile  507 
on  the  Mississippi  River. 

(b)  Regulation:  (1)  Tows  sizes  are 
limited  to  1.000  feet  in  length  and  105 
feet  in  width,  or  800  feet  in  length  and 
165  feet  in  width.  Barges  in  all  tows  will 
be  limited  to  8.5  foot  drafts.  Barges  will 
be  limited  to  8.5  drafts  except  barges  at 
9.0  feet  draft  which  were  loaded  prior  to 
23  June  1988.  Barges  at  9.0  feet  draft 
loaded  prior  to  23  June  1988  may  enter 
the  safety  zone,  but  operators  must 
contact  the  Captain  of  the  Port,  prior  to 
entry  into  the  safety  zone,  for  transit 
instructions.  Tows  may  be  restricted  or 
prohibited  from  transiting  sections  of  the 
river  when  emergency  dredging 
operations  are  being  conducted  by  the 
U.S.  Army  Corps  of  Engineers. 

(2)  In  accordance  with  the  general 
regulations  in  Section  165.23  of  this  Part, 
entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port, 
Memphis,  TN. 

(3)  This  safety  zone  is  in  effect  from 
8:00  a.m.  02  July  1988  until  12:00  noon  30 
October  1988. 

(c)  Effective  date:  This  regulation 
becomes  effective  on  02  July  1988  at  8fl0 
a.m.  It  terminates  on  30  October  1988  at 
12:00  noon. 

Dated:  June  30. 1988. 
M.|.  Donolioe, 

Captain  of  the  Port.  Memphis.  Tennessee. 
[FR  Dcm;.  88-18985  Filed  8-19-88:  8:45  am) 

BILUNG  CODE  4910-1«-M 


33  CFR  Part  165 

(COTP  MEMPHIS,  TN  Regulation  88-15] 

Safety  Zone  Regulations;  Lower 
Mississippi  River,  Mempliis  Harbor. 
Wolf  River  Ctiute 

agency:  Coast  Guard,  DOT. 
ACTION:  Emergency  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in  Memphis 
Harbor.  Wolf  River  Chute  in  the  Port  of 
Memphis,  TN.  This  safety  zone 
supersedes  Captain  of  the  Port, 
Memphis,  TN  Regulation  88-08.  The 
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safety  zone  is  needed  to  protect 
commercial  vessels  from  a  safety  hazard 
associated  with  low  water  conditions  in 
Wolf  River  Chute.  Ehiring  the  safety 
zone,  commercial  tows  will  be  limited  to 
one  barge  tows  with  a  draft  of  no  more 
six  feet  up  to  mile  one  of  Wolf  River 
Chute  and  a  draft  of  no  more  than  Hve 
feet  above  mile  one.  Entry  into  this  zone 
by  tows  not  meeting  the  above 
restrictiona  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
EFFECTIVE  DATES:  This  regidation 
becomes  effective  on  15  July  1988  at  8:00 
A.M.  and  will  terminate  at  12:00  noon  15 
October  1988,  or  if  terminated  sooner  by 
the  Captain  of  the  Port 

FOR  FURTHER  INFORMATION  CONTACT  Lt. 

A.  Buancore.  Coast  Guard  Marine 
Safety  Office,  Memphis,  TN  (901)  521- 
3941. 

SUPPLfMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553.  a  notice  of 
proposed  rule  making  was  not  published 
for  this  regulation  and  good  cause  exists 
for  makintg  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  inunediate  action  is 
needed  to  respond  to  potential  hazards 
to  the  vessels  involved. 

Drafliiig  Information 

The  drafter  of  this  regulation  is 
Lieutenant  A  Buancore.  project  officer 
for  the  Captain  of  the  Port. 

Discussion  of  the  Regulation 

The  hazards  requiring  this  regulation 
is  the  present  low  water  in  Memphis 
Harbor,  Wolf  River  Chute  in  Memphis. 
TN.  The  Coast  Guard  has  deemed  it 
necessary  for  the  enforcement  of  the 
draft  and  tow  size  restrictions  to  prevent 
groundings  and  to  limit  damage  to  the 
channel. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
auUiority  citation  for  all  of  Part  165. 

List  of  Subjects  in  33  CFR  Part  185 

Harbors,  Marine  safety,  Navigation 
(water),  Security  measures.  Vessels. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
Subpart  C  of  Part  165  of  Title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191:  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1.  6.04-6,  and  160.5 


2.  A  new  §  165.T243  is  added  to  read 
as  follows: 

§  165.T243  Safety  Zone:    Mississippi  River, 
Memphis  HartKK,  Wolf  River  Chute 

(a)  Location:  The  following  area  is  a 
safety  zone:  Memphis  Harbor,  Wolf 
River  Chute  in  Memphis,  TN. 

(b)  Regulation:  (1)  Commercial  tows 
will  be  limited  to  one  barge  tows  with  a 
draft  of  no  more  than  six  feet  up  to  mile 
one  of  Wolf  River  Chute  and  a  draft  of 
no  more  than  Bve  feet  above  mile  one. 

(2)  In  accordance  with  the  general 
regulations  in  Section  165.23  of  this  Part, 
entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Memphis,  TN. 

(3)  This  safety  zone  is  in  effect  from 
8:00  p.m.  15  July  1988  until  12:00  noon  15 
October  1988. 

(c)  Effective  date:  This  regulation 
becomes  effective  on  15  fuly  1988  at  8:00 
a.m.  It  terminates  on  15  October  1988  at 
12:00  noon. 

Dated:  15  July  1988. 
M.J.  DoDohoe, 

Captain  of  the  Port,  Memphis,  Tennessee. 
[FR  Doc.  68-18986  Filed  8-19-68;  8:45  am] 

BHJJNO  CODE  4S10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-3433-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  Kansas  Department  of 
Health  and  Environment  (KDHE) 
submitted  revised  regulations  to 
incorporate  by  reference  the  "Guidelines 
on  Air  Quality  Models  (Revised)"  (1986). 

EPA  is  taking  final  action  to  approve 
this  revision  to  establish  consistency 
with  EPA's  requirement  on  air  quality 
models. 

Also.  KDHE  has  submitted  revised 
regulations  to  add  two  new  definitions, 
to  make  minor  changes  in  other 
definitions,  and  to  reletter  some 
definitions.  These  changes  in  the 
definitions  are  acceptable  and  do  not 
conflict  with  EPA's  regulations.  The 
modifications  also  do  not  delete 
requirements  already  contained  in  the 
approved  SIP. 

DATES:  This  action  will  be  effective 
October  21, 1988.  unless  notice  is 
received  by  September  21. 1988.  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 


ADDRESSES:  Copies  of  the  submittal  are 
available  for  public  inspection  at: 

U.S.  Environmental  Protection  Agency. 

Region  VII,  726  Minnesota  Avenue. 

Kansas  City,  Kansas  66101 
Ehiblic  Information  Reference  Unit, 

Environmental  Protection  Agency.  401 

M  Sti«et  SW.,  Washington.  DC  20460 
Bureau  of  Air  Quality  and  Radiation 

Control.  Kansas  Department  of  Health 

and  Environment,  Forbes  Field, 

Topeka,  Kansas  66620 

FOR  FURTHER  INFORMATION  CONTACT 

Carol  D.  LeValley  at  (913)  236-2893  (FTS 
757-2893). 

SUPPLEMENTARY  INFORMATION:  On 

January  6, 1988,  KDHE  submitted 
regulations  revising  K.A.R.  2&-19-17(f). 
Air  Quality  Models  (a)  and  (b).  The 
state  has  revised  this  regulation  to 
satisfy  EPA's  modeling  requirements  by 
incorporating  by  reference  EPA's 
"Guidelines  on  Air  Quality  Models 
(Revised)"  (1986). 

Also,  the  state  has  adopted  three  new 
definitions.  EPA  is  deferring  action  on 
the  definition  at  K.A.R.  28-1^7(g), 
Emission  limitation  and  standard, 
pertaining  to  the  state's  stack  height 
rules;  EPA  is  preparing  a  separate 
rulemaking  on  the  state's  stack  height 
provisions.  The  other  two  definitions 
that  are  being  added  are  K.A.R.  28-19- 
7(q),  Person,  and  K.A.R.  28-19-7(w). 
Waste.  Minor  changes  in  definitions 
K.A.R.  28-19-7  (a),  (b).  (c),  (d).  (e).  (f). 
(h).  (i).  (j).  (k).  (1).  (m),  (n).  (o).  (p).  (r).  (s). 
(t).  (u).  and  (v)  are  being  made  to  make 
the  definitions  clearer.  The  relettering  is 
done  because  of  the  addition  of  the  new 
definitions. 

The  state's  definitions  are  consistent 
with  EPA's  definitions.  Also.The  state 
has  adopted  the  changes  in  the  air 
quality  models  and  the  definitions 
regulations  and  has  met  the  public 
hearing  and  notification  requirements 
(see  40  CFR  51.102). 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
October  21.  1988,  unless,  within  30  days 
of  its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
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this  action  will  be  effective  October  21, 
1988. 

Action 

EPA  is  approving  amended  rules  28- 
19-17(f]  and  28-19-7  (a)  through  (w),  but 
is  deferring  action  on  28-19-7(g). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  section  605(b),  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  October  21, 1988.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Incorporation  by 
reference. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  state  of 
Kansas  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Date:  August  15. 1988. 
Lee  M.  Tbomas, 
Administrator 

PART  52— (AMENDED] 

40  CFR  Part  52  is  amended  as  follows: 
Subpart  R— Kansas 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  U.S.C.  7401-7642. 

2.  Section  52.870  is  revised  by  adding 
paragraph  (C)(21)  to  read  as  follows: 

§  52.870    Identification  of  Plan. 

(c)  •  *  • 

(21)  Revised  Kansas  regulations 
applicable  to  air  quality  models  and 
definitions  were  submitted  by  the 
Kansas  Department  of  Health  and 
Environment  on  January  6, 1988. 

(i)  Incorporation  by  reference 

(A)  Kansas  Administrative 
Regulations  (K.A.R.)  28-19-17(f)  and  2ft- 
19-7  (a)  through  (f)  and  (h)  through  (w) 
which  because  effective  December  16, 
1987.  EPA  is  deferring  action  on  28-1^ 
7(g).  Emission  Limitation  and  Standard. 

[FR  Doc.  88-18948  Filed  8-1&-88;  8:45  am] 
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40  CFR  Part  52 
[FRL-3419-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Mictiigan 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  rulemaking. 

SUMMARY:  USEPA  is  today  approving  a 
revision  to  the  Michigan  State 
Implementation  Plan  (SIP)  for  volatile 
organic  compounds  (VOC)  as  it  applies 
to  Consent  Order  No.  8-1982  and  its 
alteration  for  the  General  Motors 
Corporation  (CMC)  Buick  Motor 
Division  located  in  Flint,  Michigan. 

USEPA  proposed  approval  of  Consent 
Order  No.  8-1982,  as  altered,  on  April 
22, 1985  (50  FR  15761).  No  comments 
were  received  during  the  30-day  public 
comment  period.  The  alteration  of 
Consent  Order  No.  8-1982  submitted  by 
the  State  of  Michigan  on  September  6, 
1984,  accelerates  the  final  compliance 
dates  contained  in  the  Michigan  SIP 
with  respect  to  VOC  limits  for  the  prime 
and  prime-surfacer  coating  operations. 
This  alteration  also  extends  by  one  year 
an  interim  compliance  date  for  topcoat 
operations,  but  reduces  the  interim 
emission  limit  during  that  period  and 
final  compliance  remains  December  31, 
1987.  USEPA  believes  this  revision  will 
not  jeopardize  attainment  of  the  Ozone 
National  Ambient  Air  Quality  Standards 
(NAAQS). 

date:  This  action  is  effective  September 
21. 1988. 

ADDRESSES:  Copies  of  the  State 
submittal  and  other  materials  relating  to 
this  rulemaking  are  available  for 
inspection  at  the  following  addresses: 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch 
(5AR-26),  230  South  Dearborn. 
Chicago,  Illinois  60604 
Michigan  Department  of  Natural 
Resources,  Air  Quality  Division, 
Stevens  T.  Mason  Building,  530  W. 
Allegan,  Lansing,  Michigan  48909 
U.S.  Environmental  Protection  Agency, 
Public  Information  Reference  Unit,  401 
M  Street  SW.,  Washington,  DC  20460 
FOR  FURTHER  INFORMATION  CONTACT: 
Toni  Lesser,  Michigan  Regulatory 
Specialist,  (312)  886-6037. 
SUPPLEMENTARY  INFORMATION:  On  July 
6, 1983  (48  FR  31022),  USEPA  approved  a 
Stipulation  for  Entry  of  Consent  and 
Final  Order,  SIP  No.  8-1982,  submitted 
September  2, 1982,  between  CMC  and 
the  Michigan  Air  Pollution  Control 
Commission  (MAPCC)  as  a  revision  to 
the  Michigan  SIP.  That  rulemaking 
approved  the  extended  compliance  date 
for  surface  coating  operations  until 


December  31, 1987.  The  approved 
Consent  Order  concerned  VOC 
emissions  from  the  surface  coating  lines 
at  Buick  Motor  Division  Plant  in  Flint, 
Michigan. 

The  Buick  Motor  Division  Plant 
assembles  and  paints  automobiles  and 
is  located  in  Genesee  County,  which  is 
classified  as  a  primary  nonattainment 
area  for  Ozone.  The  coating  operations 
affected  by  Consent  Order  No.  8-1982 
are  the  prime  operations,  the  prime- 
surfacer  operations  and  the  small  parts 
topcoat  operations.  All  these  operations 
are  classified  as  the  surface  coating  of 
automobiles  and  light-duty  trucks,  and 
are  subject  to  the  VOC  control 
requirements  of  Michigan  Rules  336.1603 
and  336.1610. 

On  September  6, 1984,  the  Slate  of 
Michigan  submitted  a  revision  in  the 
form  of  an  Alteration  of  Stipulation  for 
Entry  of  Consent  Order  and  Final  Order. 
SIP  No.  8-1982,  between  CMC  and 
MAPCC  concerning  VOC  emissions 
form  the  surface  coating  lines  at  the 
Buick  Motor  Division's  Plant  in  Flint, 
Michigan. 

On  April  22, 1985  (50  FR  15761), 
USEPA  proposed  approval  of  the  GMC 
Buick  Motor  Division  Consent  Order  No. 
8-1982,  as  altered.  The  Original  Consent 
Order  No.  8-1982  (approved  by  USEPA 
July  6, 1983),  extended  the  interim  and 
final  compliance  dates  for  meeting  the 
VOC  limits  in  Michigan  Rule  336.1610 
from  those  set  forth  in  the  regulation  for 
the  Buick  Motor  Division  Plant.  Consent 
Order  No.  8-1982,  as  amended,  provides 
for  the  following  schedule  and  emission 
limitations: 

Prime  Operations 

Until  December  31. 1985.  VOC 
emission  shall  not  exceed  36.8  pounds 
per  gallon  of  applied  coating  solids. 
After  December  31, 1985,  VOC 
emissions  shall  not  exceed  1.43  pounds 
per  gallon  of  applied  coating  solids. 

Prime-Surfacer  Operations 

After  December  31. 1984.  VOC 
emissions  shall  not  exceed  14.9  pounds 
per  gallon  of  applied  coating  solids. 

Topcoat  Operations 

Until  December  31, 1985,  VOC 
emissions  shall  not  exceed  48.1  pounds 
per  gallon  of  applied  coating  solids. 
After  December  31, 1985,  and  until 
December  31, 1987,  VOC  emissions  shall 
not  exceed  27.1  pounds  per  gallon  of 
applied  coating  solids. 

Consent  Order  No.  8-1982,  as 
amended,  accelerates  final  compliance 
with  VOC  limits  for  the  prime  coating 
operations  from  December  31, 1987,  to 
December  31, 1985.  This  alteration  also 
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requires  primer  surfacer  operations  to 
be  in  compliance  with  Bnal  VOC  limits 
after  December  31, 1984,  instead  of 
December  31, 19B7.  Compliance  with  the 
topcoat  and  trim  limit  of  33.1  pounds  per 
gallon  of  applied  coating  solids  as 
required  in  the  original  order,  would  be 
delayed  by  1  year  from  December  31. 
1984,  to  December  31, 1985,  however,  the 
interim  limit  for  that  period  is  reduced  to 
27.1  pounds  per  gallon  of  applied  coating 
solids.  Even  though  a  one  year  extension 
is  granted,  the  source  must  meet  the 
interim  compUance  limit.  Final 
compliance  for  the  topcoat  and  repair 
operations  remains  at  December  31. 
1987. 

USEPA  reviewed  Consent  Order  No. 
8-1982,  as  amended,  in  conjunction  with 
USEPA's  October  20. 1981,  Federal 
Register  policy  statement  (48  FR  51386) 
entitled  "Approval  of  Revisions  to 
Compliance  Schedules  for  Control  of 
Volatile  Organic  Compounds  from 
Automobile  Assembly  Plant  Paint  Shop 
Operations."  That  notice  explained  that 
extensions  of  the  compUance  dates  for 
auto  coating  sources  must  be  consistent 
with  attainment  as  expeditiously  as 
practicable  and  reasonable  further 
prop«8s  (RFP)  in  the  interim.  On  August 
7, 1980.  USEPA  issued  a  memorandum 
from  Assistant  Administrator  ].  Craig 
Potter,  reiterating  these  prerequisites  to 
approval  (rf  compliance  date  extensions. 

USEPA's  proposed  rulemaking  to 
approve  Consent  Order  No.  8-1962,  as 
altered,  on  April  22. 1985  (50  FR  15761), 
provided  a  30-day  comment  period, 
during  which  no  public  comments  were 
received.  USEPA's  memorandum  of 
(August  7, 1986)  prompted  the  agency  to 
re-examine  the  CMC  Buick  revision. 
Upon  such  re-examination,  USEPA  finds 
that  Consent  Order  No.  8-1982,  as 
altered,  is  still  approvable. 

It  should  be  noted  first  that  approval 
of  this  revision  does  not  change  the  final 
compliance  date  of  December  31, 1987. 
USEPA  previously  approved  that  final 
compliance  date  as  the  most  expeditious 
date  practicable  for  this  source.  Beyond 
that,  the  revision  would  not  significantly 
interfere  with  RFP  in  the  Genesee 
County  ozone  nonattainment  area 
before  December  31, 1987.  "iTje  State 
beheves  that,  based  on  the  Buick  Motor 
Plant's  1983  production,  the  effect  of  the 
alterations  of  the  Consent  Order  would 
be  to  allow  1800  tons  of  VOC  emissions 
in  1985. 

The  original  Consent  Order  which 
was  federally  approved  on  July  6, 1983 
(48  FR  31022)  allowed  1485  tons  of  VOC 
emissions  in  198&.  However,  for  1986 
and  1987  the  alteration  allows  VOC 
emissions  of  647  tons  each  year,  which 
is  810  tons  less  than  the  VOC  emissions 
allowed  in  the  existing  Order. 


Thus,  while  the  revision  would 
increase  emissions  in  1985  over  what 
would  otherwise  have  been  required,  it 
would  produce  a  substantially  greater 
reduction  in  emissions  below  what 
would  otherwise  have  been  required  in 
1986  and  1987.  USEPA  believes  that  this 
adjustment  would  result  in  greater 
overall  process  in  the  interim  years 
before  final  compliance  at  the  end  of 
1987. 

USEPA  is  today  approving  the 
alteration  to  Consent  Order  No.  8-1982 
for  the  CMC  Buick  Motor  Divison  Plant 
as  submitted  by  the  State  of  Michigan  as 
a  SIP  revision.  USEPA  believes  the 
extension  of  the  interim  compliance 
dates  for  topcoat  and  repair  operations 
are  as  expeditious  as  practicable,  and 
will  not  interfere  with  the  attainment 
and  maintenance  of  the  Ozone  National 
Ambient  Air  Quality  standards  in 
Genesee  County.  USEPA's  approval  of 
this  alteration  does  not  change  the  final 
compliance  date  of  December  31, 1987. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fiom  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  21. 1988.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone. 
Intergovernmental  Relations. 

Nots.  Incofporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Michigan  was  approved  by  the  Director  of 
the  Federal  Ragi«ter  on  July  1, 1982. 

Dated:  July  19.  ig8& 
LeeMThomaa. 
Administrator. 

Title  40  of  die  Code  of  Federal 
Regulations,  Chapter  1.  Part  52  is 
amended  as  follows: 

PART  52— APPROVAL 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  and  7642. 

Subpart  X    Michigan 

2.  Section  52.1170  is  amended  by 
adding  paragraph  (c)(78)  to  read  as 
follows: 

§52.1170    Idantmcatlon  Of  piwi. 

•        •        *        *        * 

(c)  •  •  • 


(78)  On  September  8. 1984,  the  State  of 
Michigan  submitted  a  revision  to  the 
Michigan  State  Implementation  Plan  for 
the  General  Motors  Corporation  Buick 
Motor  Division  in  the  form  of  an 
Alteration  of  Stipulation  for  Entry  of 
Consent  Order  and  Fmal  Order,  No.  8- 

1982.  The  original  Consent  Order  No.  8- 
1982  was  federally  approved  on  July  6, 

1983.  This  alteration  revises  Consent 
Order  No.  8-1982,  in  that  it  accelerates 
the  final  compliance  dates  for  prime  and 
prime-surfacer  operations  and  extends 
an  interim  compliance  date  for  topcoat 
operations. 

(i)  Incorporation  by  reference. 

(A)  State  of  Michigan,  Air  Pollution 
Control  Commission,  Alteration  of 
Stipulation  for  Entry  Consent  Order  and 
Final  Order  SIP  No.  8-1983.  which  was 
approved  by  the  Air  Pollution  Control 
Commission  on  April  2, 1984. 

(B)  Letter  of  September  6, 1984,  from 
the  State  of  Nfichigan,  Department  of 
Natural  Resoiuxes,  to  EPA. 

[FR  Doc.  88-16637  Filed  8-19-88:  8:45  am] 
nujNa  CODE  aeao-MMi 


40  CFR  Part  62 
[FRL  3433-2;  NC-034] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  North  Carolina;  Revision  to 
1 1 1(d)  Plan  for  Total  Reduced  Sulfur 
From  Kraft  Pulp  Mills 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  On  April  14, 1987,  the  North 
Carolina  Division  of  Environmental 
Management  submitted  a  regulatory 
amendment  to  be  incorporated  into  their 
federally  approved  111(d)  plan  for  total 
reduced  sulfur  (TRS).  The  changes  were 
proposed  for  approval  on  December  7, 
1987  (52  FR  46380).  The  comment  period 
ended  January  6, 1988,  and  no  comments 
were  received.  This  notice  finalizes  the 
approval  of  the  change,  making  it  part  of 
the  federally  approved  plan.  The 
regulation  is  being  amended  to  raise  one 
of  its  standards  to  the  level  allowed  by 
Federal  New  Source  Performance 
Standards. 

DATES:  This  rule  will  become  effective 
on  September  21, 198& 

ADDRESSES:  Copies  of  the  SUte's 
submittal  are  availaUe  for  review 
during  normal  business  houra  at  the 
following  locations: 
Air  Quality  Section.  Division  of 
Environmental  Management.  North 
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Carolina  Department  of  Natural 
Resources  and  Community 
Development,  Archdale  Building,  512 
North  Salisbury  Street,  Raleigh.  North 
Carolina  27611. 
Air  Programs  Branch,  Region  IV.  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street.  N.E..  Atlanta, 
Georgia  30365. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregg  Worley  of  the  EPA  Region  IV  Air 
Programs  Branch,  at  the  above  address 
and  the  following  phone:  [404]  347-2864 
or  (FTS)  257-2864. 

SUPPLEMENTARY  INFORMATION:  On  April 
14. 1987.  the  State  of  North  Carolina 
submitted  a  revision  to  their  lll(d]  plan 
for  total  reduced  sulfur  [TRS]  from  Kraft 
Pulp  Mills.  A  111(d)  plan  is  a  plan  under 
section  111(d)  of  the  Clean  Air  Act 
which  establishes  emission  standards 
for  designated  pollutants  from  facilities 
constructed  before  the  applicability  date 
of  federal  New  Source  Performance 
Standards  (NSPS)  under  40  CFR  Part  60 
that  emit  pollutants  regulated  by  NSPS. 
The  revision  was  adopted  by  the 
Environmental  Management 
Commission  on  April  9, 1987,  after  a 
public  hearing  held  on  Jcuiuary  20, 1987. 
The  change  to  regulation  2D.0528,  TRS 
from  Kraft  Pulp  Mills,  allows  an 
emission  increase  of  TRS  from:  0.0168 
pounds  per  ton  of  black  liquor  solids 
(dry  weight)  (lbs  TRS/ton  BLS)  from  any 
smelt  dissolving  tank  to  0.032  lbs  TRS/ 
ton  BLS. 

This  change  brings  North  Carolina's 
rule  into  agreement  with  the  latest 
revision  of  40  CFR  Part  60.  Subpart  BB, 
promulgated  on  May  20, 1986  (51  FR 
18538).  That  revision  of  Subpart  BB 
(Standards  of  Performance  for  New 
Stationary  Sources:  Kraft  Pulp  Mills) 
promulgated  several  revisions  to  the 
standards.  One  of  the  revisions  changed 
the  existing  TRS  standard  for  smelt 
dissolving  tanks  from  0.0084  grams  of 
TRS  (expressed  as  HzS)  per  kilogram  of 
black  liquor  solids  (g  TRS  as  HaS/kg 
BLS)  to  0.016  g  TRS  as  HiS/Vg  BLS.  This 
revision  in  English  units  would  be  from 
0.0168  lbs  TRS  as  HaS/ton  BLS  to  0.032 
lbs  TRS  as  HjS/ton  BLS.  The  change  to 
2D.0528  incorporates  the  new  standard 
into  North  Carolina's  rule,  allowing  the 
same  relaxation  for  existing  sources  as 
the  revision  to  40  CFR  Part  60  allows  for 
new  sources.  It  must  be  noted,  however, 
that  a  source  owner  who  modifies  any 
aH^ected  facility  in  order  to  take 
advantage  of  the  new  TRS  limit  may  be 
subject  to  40  CFR  Part  60  (New  Source 
Performance  Standards),  including  all 
parts  of  those  regulations,  not  just  the 
emission  limit. 


Fmal  Action 

EPA  is  approving  the  above  regulation 
change  that  was  submitted  to  EPA  on 
April  14, 1987. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  with  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  21, 1988. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Air  pollution  control.  Paper  and  paper 
products  industry.  Intergovernmental 
relations. 

Dated:  August  15. 1988. 
Lee  M.  Thomas, 

Administrator. 

PART  62— [AMENDED] 

Part  62  of  Chapter  I,  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  II— North  Carolina 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

Autbority:  42  U.S.C.  7401-7642 

2.  Section  62.8350  is  amended  by 
adding  paragraph  (b)(5)  to  read  as 
follows: 

§62.8350    Identification  Of  plan. 

•  *  *  *  • 

(5)  A  change  to  regulation  15  NCAC 
2D.0528,  Total  Reduced  Sulfur  from 
Kraft  Pulp  Mills,  was  submitted  to  EPA 
April  14. 1987.  following  adoption  by  the 
North  Carolina  Environmental 
Management  Commission  on  April  9, 
1987. 
[FR  Doc.  88-18949  Filed  8-19-88;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  105-56 

Salary  Offset  for  Indebtedness  of 
General  Services  Administration 
Employees  to  the  United  States 

AGENCY:  General  Services 
Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  (GSA)  recently  proposed 
regulations  implementing  the  salary 


offset  provisions  of  the  Debt  Collection 
Act  of  1982.  The  proposed  regulations 
establish  rules  and  procedures  for  the 
General  Services  Administration  to 
collect,  compromise  or  terminate 
collection  action  on  claims  owed  to  the 
U.S.  from  activities  arising  under  GSA 
jurisdiction.  In  particular,  procedures 
were  set  forth  by  which  GSA  can  collect 
debts  owed  by  Federal  employees 
through  the  use  of  administrative  offset 
from  the  employee's  disposable  pay. 
GSA  received  one  comment  on  the 
proposed  regulations.  The  writer 
proposed  that  certain  time  limits  on 
employee  responses  be  extended,  and 
that  the  procedural  requirement  of 
requesting  reconsideration  of  a  debt 
prior  to  requesting  a  hearing  be 
eliminated.  These  comments  have  been 
reviewed,  and  GSA  is  now  adopting  a 
modified  rule  which  responds  to  the 
suggestions  received. 
EFFECTIVE  DATE:  August  22, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  C.  Fisher.  Jr..  Senior  Assistant 
General  Counsel,  Office  of  General 
Counsel.  General  Services 
Administration,  18th  and  F  Streets.  NW., 
Washington.  DC  20405.  202-566-1460. 

SUPPLEMENTARY  INFORMATION:  On 

October  2, 1986  (51  FR  35245),  GSA 
published  for  comment  in  the  Federal 
Register  a  proposed  rule  based  on 
guidelines  and  standards  published  by 
the  Office  of  Personnel  Management  (49 
FR  27470,  July  3, 1984)  implementing 
amendments  made  by  the  Debt 
Collection  Act  of  1982,  Pub.  L  97-365,  to 
5  U.S.C.  5514.  The  amendments 
expanded  the  authority  of  Federal 
agencies  to  offset  debts  owed  to  the 
United  States  from  the  salaries  of  its 
employees.  The  intention  of  Congress  in 
passing  these  amendments  was  to 
minimize  the  cost  to  the  Government  of 
recovery  of  the  debts.  In  addition,  the 
amendments  imposed  more  stringent 
procedural  requirements  to  protect  the 
interests  of  Federal  employees  who 
have  been  determined  to  be  indebted  to 
the  U.S. 

GSA  received  one  response  to  the 
proposed  rule.  The  commenter  made 
three  points: 

1.  While  5  U.S.C.  5514(a)(2)  requires 
that  an  individual  request  a  hearing  on 
the  debt  or  repayment  schedule  on  or 
before  the  fifteenth  day  following  the 
receipt  of  the  agency's  notice  of  intent  to 
collect  the  debt,  it  does  not  require 
furnishing  all  the  facts,  evidence  and 
names  of  witnesses  with  the  request,  as 
required  in  §  105-56.006(b)  of  the 
proposed  regulations; 

2.  In  a  similar  fashion,  §  105-56.005(c) 
provides  for  a  seven  day  limit  for  an 
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initial  request  for  reconsideration,  which 
may  be  insufficient  time  to  obtain 
additional  facts  in  support  of  the 
reconsideration  request; 

3.  Finally,  the  conunenter  noted  that 
9  105-5e.006(a)  of  the  proposed 
regulations  required  that  a  request  for 
reconsideration  be  made  prior  to  any 
request  for  a  hearing,  a  procedure  not 
strictly  required  by  5  U.S.C.  5S14(a)(2). 

The  conunenter  suggested  that  20  days 
would  be  appropriate  time  for  an 
employee  to  gather  facts,  evidence,  or 
witnesses  in  support  of  his  petition  for 
hearing  or  request  for  reconsideration 
under  items  1  and  2,  above. 

After  review,  GSA  has  concluded  that 
the  additional  time  requested  for  an 
employee  to  obtain  facts,  evidence,  or 
witnesses  (5  days  for  item  1, 13  days  for 
item  2)  would  have  little  or  no  real  effect 
on  the  speedy  processing  and  collKCtion 
of  the  debt,  and  insures  that  employees 
will  have  a  fair  opportunity  to  present 
their  case.  GSA  has  therefore 
determined  to  adopt  the  suggestion.  The 
regulations  have  been  amended  at 
S  105-~56.005  and  S  105-56.006  to  provide 
the  employee  additional  time  to  prepare 
his  response. 

Likewise,  GSA  has  concluded  that  a 
request  for  reconsideration  should  be  a 
permissive,  and  not  a  mandatory, 
prerequisite  to  a  pre-offset  hearing.  The 
regulations  have  been  amended  at 
S  105-56.006  to  eliminate  the 
requirement  of  a  reconsideration  request 
prior  to  a  request  for  a  hearing. 

Paperwork  Reduction  Act  of  1980 

Under  section  3518  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.,  the  information  collection 
provisions  contained  in  these 
regulations  are  not  subject  to  the  Office 
of  Management  and  Budget  review  and 
approval. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  E.G.  12291.  They  are 
classified  as  non-major  because  they  do 
not  meet  the  criteria  for  major 
regulations  established  in  the  order. 

For  the  reasons  set  out  in  the 
preamble.  Title  41  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

Part  105-56  is  added  to  read  as 
follows: 

PART  105-56-SALARY  OFFSET  FOR 
INDEBTEDNESS  OF  GENERAL 
SERVICES  ADMINISTRATION 
EMPLOYEES  TO  THE  UNITED  STATES 

Sec 

106-56.001  Scope. 

105-56.002  Excluded  debts  or  claims. 

105-56.003  Deflnitions. 


105-66.004 
105-56.005 
105-58.006 
105-56.007 
105-66.006 
105-56.008 
105-S6.010 
105-5&O11 
105-56Jn2 
105-56.013 
Federal 
Authority: 
Stat.  1754. 


Pre-oSset  notice. 

Employee  response. 

Petition  for  pre-offset  hearing. 

Pre-offset  oral  hearing. 

Pre-offset  "paper  hearing." 

Written  dedsioo. 

Deductions. 

Non-waiver  of  rights. 

Refands. 

Coordinating  offset  with  another 

agency. 

5  U.S.C.  5514:  Pub.  L  97-365,  96 


§105-66JW1    Scop*. 

(a)  This  part  covers  both  internal  and 
Government-wide  collections  under  5 
U.S.C.  5514.  It  applies  when  certain 
debts  to  the  U.S.  are  recovered  by 
administrative  offset  from  the 
disposable  pay  of  an  employee  of  the 
U.S.  Government,  except  in  situations 
where  the  employee  consents  to  the 
recovery. 

(bj  The  collection  of  any  amount 
under  this  section  shall  be  in 
accordance  with  the  standards 
promulgated  pursuant  to  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701  et  seq.]  or  in  accordance  with  any 
other  statutory  authority  for  the 
collection  of  claims  of  the  U.S.  or  any 
Federal  agency. 

§105-56.002    Excluded  debts  or  claims. 

This  part  does  not  apply  to: 

(a)  Debts  or  claims  arising  under  the 
Internal  Revenue  Code  of  1954  as 
amended  (28  U.S.C.  1  et  seq.).  the  Social 
Security  Act  (41  U.S.C.  301  et  seq.),  or 
the  tariff  laws  of  the  United  States. 

(b)  To  any  case  where  collection  of  a 
debt  by  salary  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute,  such  as  travel  advances  in  5 
U.S.C.  5705  and  employee  training 
expenses  in  5  U.S.C.  4108.  Debt 
collection  procedures  imder  other 
statutory  authorities,  however,  must  be 
consistent  with  the  provisions  of  FCCS, 
defined  below.. 

(c)  An  employee  election  of  coverage 
or  of  a  change  of  coverage  under  a 
Federal  benefits  program  which  requires 
periodic  deductions  from  pay  if  the 
amount  to  be  recovered  was 
accumulated  over  four  pay  periods  or 
less. 

§105-56.003    Definitions. 

The  following  definitions  apply  to  this 
part: 

"Administrator"  means  the 
Administrator  of  the  General  Services  or 
the  Administrator's  designee. 

"Debt"  means  an  amount  owed  to  the 
United  States  from  sources  which 
include  loans  insured  or  guaranteed  by 
the  United  States  and  all  other  amounts 
due  the  United  States  from  fees,  leases. 


rents,  royalties,  services,  sales  of  real  or 
personal  property,  overpayments, 
penalties,  damages,  interest,  fines  and 
forfeitures  and  all  other  similar  sources. 

"Disposable  pay"  means  the  amount 
that  remains  from  an  employee's 
Federal  pay  after  required  deductions 
for  Federal,  State  and  local  income 
taxes;  Social  Security  taxes,  including 
Medicare  taxes;  Federal  retirement 
programs;  premiums  for  life  and  health 
insurance  benefits;  and  such  other 
deductions  that  are  required  by  law  to 
be  withheld. 

"Employee"  means  a  current 
employee  of  the  General  Services 
Administration,  or  other  executive 


agency. 

"FCCS"  means  the  Federal  Claims 
Collection  Standards  jointly  published 
by  the  Justice  Department  and  the 
General  Accounting  Office  at  4  CFR 
101.1  et  seq. 

'Tay"  means  basic  pay,  special  pay, 
incentive  pay.  retired  pay,  retainer  pay, 
or  in  the  case  of  an  individual  not 
entitled  to  basic  pay,  other  authorized 

pay- 

"Program  official"  means  a  supervisor 
or  management  official  of  the 
employee's  service  or  staff  office. 

"Salary  offset"  means  an 
administrative  offset  to  collect  a  debt 
imder  5  U.S.C.  5514  by  deduction(s)  at 
one  or  more  officially  established  pay 
intervals  from  the  current  pay  account 
of  an  employee  without  his  or  her 
consent. 

"Waiver"  means  the  cancellation, 
remission,  forgiveness,  or  nonrecovery 
of  a  debt  allegedly  owed  by  an 
employee  to  an  agency  as  permitted  or 
required  by  5  U.S.G  5584, 10  U.S.C.  2774 
or  32  U.S.C  716,  5  U.S.C.  8346(b),  or  any 
other  law. 

§105-56.004    Pre-Offset  notice. 

The  employee  is  entitled  to  written 
notice  from  an  appropriate  program 
officer  in  his  or  her  employing  activity  at 
least  30  days  in  advance  of  initiating  a 
deduction  from  disposable  pay 
informing  him  or  her  of: 

(a)  The  nature,  origin  and  amount  of 
the  indebtedness  determined  by  the 
General  Services  Administration  or 
another  agency  to  be  due; 

(b)  The  intention  of  the  agency  to 
initiate  proceedings  to  collect  the  debt 
through  deductions  from  the  employee's 
current  disposable  pay; 

(c)  The  amount,  frequency,  proposed 
beginning  date,  and  duration  of  the 
intended  deductions; 

(d)  GSA's  policy  concerning  how 
interest  is  charged  and  penalties  and 
administrative  cost  assessed,  including 
a  statement  that  such  assessments  must 
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be  made  unless  excused  tmder  31  U.S.C. 
3717  and  the  FCCS.  4  CFR  101.1  et  seq^ 

(e)  The  employee's  ri^t  to  inspect 
and  copy  Govenunent  reoords  relating 
to  the  debt  if  Government  records  of  ^ 
debt  are  not  attached,  or  if  the  employee 
or  his  or  her  representative  cannot 
personally  inspect  the  records,  the  right 
to  receive  a  oapy  of  such  records.  Any 
costs  associated  therewith  shall  be 
borne  by  the  debtor.  The  debtor  shall 
give  reasonable  notioe  in  advance  to 
GSA  of  the  date  on  which  he  or  she 
intends  to  inspect  and  copy  the  records 
involved; 

(f)  A  demand  for  repayment  providing 
for  an  opportunity,  under  terms 
agreeable  to  GSA,  for  the  employee  to 
establish  a  schedule  for  the  voluntary 
repayment  of  the  debt  by  offset  or  to 
enter  into  written  repayment  agreement 
of  the  debt  in  lieu  of  offset 

(g)  The  employee's  right  to  request  a 
waiver  fr(Hn  the  General  Accounting 
OfHce  if  a  waiver  of  ref»ayment  is 
authorized  by  law; 

(h)  The  employee's  right  to  pre-offset 
hearing  conducted  by  a  hearing  official 
arranged  by  the  appropriate  program 
official  of  his  or  her  employing  activity  if 
a  petition  is  filed  as  prescribed  by 
§  105-56.005.  Such  hearing  official  will 
be  either  an  administrative  law  judge  or 
a  hearing  official  not  under  the  control 
of  the  head  of  the  agency  and  will  be 
desi^ated  in  accordance  with  the 
procedures  established  in  5  CFR 
550.1107; 

[i]  The  method  and  time  period  for 
petitioning  for  a  hearing,  including  a 
statement  that  the  timely  filing  of  a 
petition  for  hearing  will  stay  the 
commencement  of  collection 
proceedings; 

(j)  The  issuance  of  a  final  decision  on 
the  hearing,  if  requested,  at  the  earliest 
practicable  date,  but  no  later  than  60 
days  after  the  petition  is  filed  unless  a 
delay  is  requested  and  granted; 

[k)  The  risk  that  any  knowingly  false 
or  frivolous  statements,  representations, 
or  evidence  may  subject  the  employee 
to: 

(1)  Disciplinary  procedures 
appropriate  under  5  U.S.C.  Chapter  75.  5 
CFR  Part  752,  or  any  other  applicable 
statutes  or  regulations; 

(2)  Penalties  under  the  False  Claims 
Act,  31  U.S.C.  372&-3731,  or  any  other 
applicable  statutory  authority; 

(3)  Criminal  penalties  under  18  U.S.C. 
286,  287, 1001,  and  1002,  or  any  other 
applicable  statutory  authority. 

(1)  Any  other  rights  and  remedies 
available  to  the  employee  under  statutes 
or  regulations  governing  the  program  for 
which  the  collection  is  being  made. 

(m)  The  employee's  right  to  a  prompt 
refund  if  amounts  paid  or  deducted  are 


later  waived  or  found  not  owed,  unless 
otherwise  iHtnided  by  law; 

(n)  The  spcdfic  address  to  Mvhich  all 
corre^ondencc  shall  be  directed 
regarding  the  debt 

S  105-56.005    Employee  rMpon**. 

(a)  Voluntary  repayment  agreement 
An  employee  may  submit  a  request  to 
the  official  who  signed  the  demand 
letter  to  enter  into  a  written  repajnnent 
agreement  of  the  debt  in  lien  of  offset 
The  request  must  be  made  widiin  7  days 
of  receipt  of  notice  mtder  §  105-56.004. 
The  agreement  must  be  in  writing, 
signed  by  botii  the  employee  and  the 
program  offidal  making  the  demand  and 
a  signed  copy  must  be  sent  to  the 
regional  finance  diviuon  serving  the 
program  activity.  Acceptance  of  such  an 
agreement  is  discretionary  with  the  . 
agency.  An  employee  who  enters  into 
such  an  agreement  may  nevertheless 
seek  a  waiver  under  paragraph  (b)  of 
this  section. 

(b)  Waiver.  Where  a  waiver  of 
repayment  is  authorized  by  law,  the 
employee  may  request  a  waiver  from  the 
General  Accounting  Office. 

(c)  Reconsideration.  (1)  An  employee 
may  seek  a  reconsideration  of  the 
Agency's  determination  regarding  the 
existence  or  amount  of  the  debt.  The 
request  must  be  submitted  to  the  official 
who  signed  the  demand  letter  within  7 
days  of  receipt  of  notice  under  S  105- 
56.004.  Within  20  days  of  receipt  of  this 
notice,  the  ranployee  shall  submit  a 
detailed  statement  of  reasons  for 
reconsideration  which  must  be 
accompanied  by  supporting 
documentation. 

(2)  An  e^^)loyee  may  request  a 
reconsideration  of  the  proposed  offset 
schedule.  The  request  must  be  submitted 
to  the  program  official  who  signed  the 
demand  letter  within  7  days  of  receipt  of 
notice  under  S  105^6.004.  Within  20 
days  of  receipt  of  this  notice,  the 
employee  shall  submit  an  alternative 
repayment  schedule  accompanied  by  a 
detailed  statement  supported  by 
documentation  evidencing  fmancial 
hardship  resulting  from  the  agency's 
proposed  schedule.  Acceptance  of  the 
request  is  discretionary  with  the  agency. 
The  agency  must  notify  the  employee  in 
writing  of  its  decision  concerning  the 
request  to  reduce  the  rate  of  an 
involuntary  deduction. 

S  105-56^)06    Petition  for  pr»-offs«t 
hearing. 

(a)  The  employee  may  petition  for  a 
pre-offset  hearing  by  fiUng  a  written 
petition  with  the  program  official  who 
signed  the  demand  letter  within  15  days 
of  receipt  of  the  %vritten  notice.  The 
petition  must  state  why  the  employee 


believes  the  agency's  determination 
concerning  the  existence  or  amount  of 
the  debt  is  in  error,  and  set  forth 
objections  to  the  involuntary  repayment 
schedule.  The  timely  filing  of  a  petition 
will  suspend  the  commencement  of 
collection  proceedings. 

(b)  The  employee's  petition  or 
statement  must  be  signed  by  the 
employee. 

(c)  Petitions  for  hearing  made  after  the 
expiration  of  the  15  day  period  may  be 
accepted  if  the  employee  can  show  that 
the  delay  was  because  of  circumstances 
beyond  his  or  her  control  or  because  of 
failure  to  receive  notice  of  the  time  limit 

(d)  If  the  employee  timely  requests  a 
pre-offset  hearing  or  the  timeliness  is 
waived,  the  program  official  must 

(1)  Notify  the  employee  whether  the 
employee  may  elect  an  oral  hearing  or 
whether  he  or  she  may  have  only  a 
"paper  hearing,"  Le.,  a  review  on  the 
written  record  (see  4  CFR  102.3(c)).  In 
either  case,  the  program  official  will 
arrange  for  a  hearing  official;  and 

(2)  The  program  official  will  provide 
the  hearing  official  with  a  copy  of  all 
records  on  which  the  determination  of 
the  debt  and  any  involuntary  repayment 
schedule  are  based. 

(e)  An  employee  who  elects  an  oral 
hearing  must  notify  the  hearing  official 
and  the  program  official  in  writing 
within  5  days  of  receipt  of  the  notice 
under  paragraph  (d)(1)  of  this  section 
and  within  20  days  of  receipt  of  the 
notice  under  (d)(1)  the  employee  shall 
fully  identify  and  explain  with 
reasonable  specificity  all  the  facts, 
evidence  and  witnesses  which  the 
employee  believes  support  his  or  her 
position. 

(f)  The  hearing  official  shall  notify  the 
program  official  and  the  employee  of  the 
date,  time  and  location  of  the  hearing. 

(g)  If  the  employee  later  elects  to  have 
the  hearing  based  only  on  the  written 
submissions,  notification  must  be  given 
to  the  hearing  official  and  the  program 
official  at  least  3  calendar  days  before 
the  date  of  the  oral  hearing.  The  hearing 
official  may  waive  the  3-day 
requirement  for  good  cause. 

(h)  Failure  of  the  employee  to  appear 
at  the  oral  hearing  can  result  in 
dismissal  of  the  petition  and  affirmation 
of  the  agency's  decision. 

§  105-56.007    Pra-offset  oral  hearing, 
(a)  Oral  hearings  are  informal  in 
nature.  The  agency,  represented  by  a 
program  official  or  a  representative  of 
the  Office  of  General  Counsel,  and  the 
employee,  or  his  or  her  representative, 
shall  explain  their  case  in  the  form  of  an 
oral  presentation  with  reference  to  the 
documentation  submitted.  The  employee 
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may  testify  on  his  or  her  own  behalf, 
subject  to  cross  examination.  Other 
witnesses  may  be  called  to  testify  where 
the  hearing  official  determines  the 
testimony  to  be  relevant  and  not 
redundant. 

(b)  The  hearing  official  shall — 
(1]  Conduct  a  fair  and  impartial 

hearing;  and 

(2)  Preside  over  the  course  of  the 
hearing,  maintain  decorum,  and  avoid 
delay  in  the  disposition  of  the  hearing. 

(c)  The  employee  may  represent 
himself  or  herself  or  may  be  represented 
by  another  person  at  the  hearing.  The 
employee  may  not  be  represented  by  a 
person  who  creates  an  actual  or 
apparent  conflict  of  interest. 

(d)  Oral  hearings  are  open  to  the 
public.  However,  the  hearing  official 
may  close  all  or  any  portion  of  the 
hearing  when  doing  so  is  in  the  best 
interests  of  the  employee  or  the  public. 

(e)  Oral  hearings  may  be  conducted 
by  conference  call  at  the  request  of  the 
employee  or  at  the  discretion  of  the 
hearing  official. 

§105-56.008    Pre-offset  "paper  hMring." 

If  a  hearing  is  to  be  held  only  upon 
written  submissions,  the  hearing  official 
shall  issue  a  decision  based  upon  the 
record  and  responses  submitted  by  both 
the  agency  and  the  employee. 

§105-56.009    Written  decision. 

Within  60  days  of  filing  of  the 
employee's  petition  for  a  pre-offset 
hearing,  the  hearing  official  will  issue  a 
written  decision  setting  forth:  The  facts 
supporting  the  nature  and  origin  of  the 
debt;  the  hearing  official's  analysis, 
findings  and  conclusions  as  to  the 
employee's  or  agency's  grounds,  the 
amount  and  validity  of  the  debt  and  the 
repayment  schedule. 

§105-56.010    Deductions. 

(a)  When  deductions  may  begin.  If  the 
employee  filed  a  petition  for  hearing 
with  the  program  official  before  the 
expiration  of  the  period  provided  for  in 
§  105-56.006,  then  deductions  will  begin 
after  the  hearing  official  has  provided 
the  employee  with  a  hearing,  and  the 
final  written  decision  is  in  favor  of  the 
agency.  It  is  the  responsibility  of  the 
employee's  program  official  to  issue  the 
pre-offset  notice  to  the  employee  and  to 
instruct  the  National  Payroll  Center  to 
begin  offset  in  accordance  with  the  final 
written  decision. 

(b)  Retired  or  separated  employees.  If 
the  employee  retires,  resigns,  or  is 
terminated  before  collection  of  the 
amount  of  the  indebtedness  is 


completed,  the  remaining  indebtedness 
will  be  offset  from  any  subsequent 
payments  of  any  nature.  If  the  debt 
cannot  be  satisfied  from  subsequent 
payments,  then  the  debt  must  be 
collected  according  to  the  procedures  for 
administrative  offset  pursuant  to  31 
U.S.C.  3718. 

(c)  Types  of  collection.  A  debt  may  be 
collected  in  one  lump  sum  or  in 
installments.  Collection  will  be  by  lump- 
sum unless  the  employee  is  able  to 
demonstrate  to  the  program  o^icial  who 
signed  the  demand  letter  that  he  or  she 
is  financially  unable  to  pay  in  one  lump- 
sum. In  these  cases,  collection  will  be  by 
installment  deductions. 

(d)  Methods  of  collection.  If  the  debt 
cannot  be  collected  in  one  lump  sum,  the 
debt  will  be  collected  by  deductions  at 
officially  established  pay  intervals  from 
an  employee's  current  pay  account, 
unless  the  employee  and  the  program 
o^icial  agree  to  an  alternative 
repayment  schedule.  The  alternative 
arrangement  must  be  in  writing  and 
signed  by  both  the  employee  and  the 
program  official. 

(1)  Installment  deductions.  Installment 
deductions  will  be  made  over  the 
shortest  period  possible.  The  size  and 
frequency  of  installment  deductions  will 
bear  a  reasonable  relation  to  the  size  of 
the  debt  and  the  employee's  ability  to 
pay.  However,  the  amount  deducted  for 
any  period  will  not  exceed  15  percent  of 
the  disposable  pay  from  which  the 
deduction  is  made,  unless  the  employee 
has  agreed  in  writing  to  the  deduction  of 
a  greater  amount.  The  installment 
payment  will  be  sufficient  in  size  and 
frequency  to  pay  the  debt  over  the 
shortest  period  possible  and  never  to 
exceed  three  years.  Installment 
payments  of  less  than  $100  per  pay 
period  will  be  accepted  only  in  the  most 
unusual  circumstances. 

(2)  Sources  of  deductions.  GSA  will 
make  deductions  only  from  basic  pay, 
special  pay,  incentive  pay,  retired  pay, 
retainer  pay,  or  in  the  case  of  an 
employee  not  entitled  to  basic  pay,  other 
authorized  pay. 

(e)  Interest,  penalties  and 
administrative  costs  on  debts  under  this 
part  will  be  assessed  according  to  the 
provisions  of  4  CFR  102.13. 

§  1 05-56.0 11    Non- waiver  Of  rights. 

An  employee's  involuntary  payment 
of  all  or  any  portion  of  a  debt  being 
collected  under  5  U.S.C.  5514  shall  not 
be  construed  es  a  waiver  of  any  rights 


which  the  employee  may  have  under  5 
U.S.C.  5514  or  any  other  provision  of 
contract  or  law  unless  there  are 
statutory  or  contractual  provisions  to 
the  contrary. 

§105-56.012    Refunds. 

GSA  will  refund  piomptly  to  the 
appropriate  individual  amounts  offset 
under  these  regulations  when: 

(a)  A  debt  is  waived  or  otherwise 
found  not  owing  the  Unitr  d  States 
(unless  expressly  prohibited  by  statute 
or  regulation);  or 

(b)  GSA  is  directed  by  an 
administrative  or  judicial  order  to 
refund  amounts  deducted  from  the 
employee's  current  pay. 

§105-56.013    Coordinating  Offset  with 
anottier  Federal  agency. 

(a)  When  GSA  is  owed  the  debt. 
When  GSA  is  owed  a  debt  by  an 
employee  of  another  agency,  the  other 
agency  shall  not  initiate  the  requested 
offset  until  GSA  provides  the  agency 
with  a  written  certification  that  the 
debtor  owes  GSA  a  debt  and  that  GSA 
has  complied  with  these  regulations. 
This  certification  shall  include  the 
amount  and  basis  of  the  debt  and  the 
due  date  of  the  payment 

(b)  When  another  agency  is  owed  the 
debt.  GSA  may  use  salary  offset  against 
one  of  its  employees  who  is  indebted  to 
another  agency  if  requested  to  do  so  by 
that  agency.  Any  such  request  must  be 
accompanied  by  a  certification  from  the 
requesting  agency  that  the  person  owes 
the  debt,  the  amount  of  the  debt  and 
that  the  employee  has  been  given  the 
procedural  rights  required  by  5  U.S.C. 
5514  and  5  CFR  Part  550,  Subpart  K. 

Dated:  April  13, 1986. 
Raymond  A.  Fontaine, 

Comptroller,  General  Services 

Administration. 

[FR  Doc.  B8-18911  Filed  B-1&-68;  8:45  am] 
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ACTION:  Final  rulemaking,  correction. 

SUMMAltv:  This  document  corrects 
typographical  and  editorial  mistakes 
made  in  the  final  rulemaking  on  oil  and 
gat  leasing  and  geotfaennal  leasing 
published  in  the  Federal  Register  on 
May  16. 1988  (53  FR  17340).  Also, 
Additional  corrections  may  be  found  in 
a  document  published  by  the  Federal 
Register  elsewhere  in  this  issue. 

EFFECTIVE  DATE:  June  15. 198& 

ADDRESS:  inquires  or  suggestions  should 
be  sent  to:  Director  (500),  Bureau  of 
Land  Management.  Room  5647,  Main 
Interior  Bldg.,  1800  C  Street  NW.. 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lois  Mason,  (202)  653-2190. 

In  the  corrections  listed  below,  the 
item  numbers  correspond  to  the  item 
numbers  in  the  original  final  rulemaking. 
The  following  corrections  are  made  in 
the  final  rulemaking  on  Oil  and  Gas 
Leasing  and  Geothermal  Resources 
Leasing,  published  in  the  Federal 
Register  on  May  16. 1988  (53  FR  17340): 

34.  On  page  17355.  first  column,  at  the 
end  of  this  item,  add  the  words.  "  and  by 
removing  from  where  it  appears  the 
word  'condition'  and  replacing  it  with 
the  word  'conditions' ". 

67.  On  page  17359,  first  column,  in 
paragraph  E.  of  this  time,  at  line  3 
thereof,  change  "assignor"  to 
"assignee". 

72.  On  page  17361,  third  column,  in 
§  3154.3,  insert  the  word  "have" 
between  "permit"  and  "been"  at  line  5 
thereof,  so  that  the  line  reads:  "notice  of 
intent  or  permit  have  been  met." 

110.  On  page  17365.  third  column,  in 
paragraph  B,  remove  the  word  "that" 
from  the  third  line  from  the  end,  so  that 
the  phase  being  removed  reads:  "by  a 
working  interest  owner  obtains". 

117.  On  page  17387,  second  column,  in 
line  13  of  §  3200.2,  change  "estate"  to 
"estates",  and  in  the  next  to  last  line  of 
§  3200.2,  insert  the  word  "Act"  between 
"Management"  and  "of. 

145.  On  page  17369.  second  column, 
the  last  sentence  of  S  3206.1-2.  "For  unit 
bond  forms  see  subpart  3284  of  this 
title.",  is  removed. 

154.  On  page  17370,  first  column,  in 
line  1  insert  the  word  "on"  between  the 
quotation  mark  and  the  word 
"unleased". 
August  9, 1988. 
James  E.  Cason. 
Deputy  Assistant  Secretary  of  the  Interior. 

|FR  Doc.  88-18906  Filed  8-19-88;  8:45  am) 

BM.IJNO  CODE  43ie-M-M 


43  CFR  Parts  3000,  3100,  3110, 3120. 
3130, 3160, 3180, 3200,  and  3280 

[AA-620-8S-411 1-01-24-10;  arcuiar  No. 
260S] 

Minerala  Management;  General:  OH  and 
Gas  Leaaing:  Nonoompetitive  Leases: 
CompetWve  Leases:  Oi  and  Gas 
Leasing    MaMowal  Petroleum 
Reierve    Alasha:  Onshore  OH  and  Gas 
Operations:  Onshore  Oil  and  Gas  Unit 
Agreements— Unprovcn  Areas: 
Geothermal  Resources  Leasing; 
Generah  Geothermal  Resources  Unit 
Agreements— Unproven  Areas 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Final  rulemaking;  correction; 

interpretation. 

SUMMARY:  This  document  corrects 
typographical  and  editorial  errors  in  the 
final  rulemaking  implementing  the 
Federal  Onshore  Oil  and  Gas  Leasing 
Reform  Act  of  1987  (the  Reform  Act), 
published  in  the  Federal  Register  on 
June  17, 1988  (S3  FR  22814).  This 
document  also  provides  further 
interpretation  of  that  rulemaking  with 
regard  to  (1)  the  need  for  consent  of  a 
surety  for  an  operator  to  be  covered  by 
a  lessee's  statewide  or  nationwide  bond, 
and  (2)  whether  a  future  interest  lessee 
who  holds  the  present  interest  lease  and 
assigns  or  loses  it  also  assigns  or  loses 
the  future  interest  lease. 
EFFECTIVE  DATE:  June  17.  1988. 

ADDRESS:  Inquiries  or  suggestions 
should  be  sent  to:  Director  (500),  Bureau 
of  Land  Management,  Room  5647,  Main 
Interior  Hdg..  1800  C  Street  NW.. 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  I.  Reed,  (202)  653-2190. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  the  correction  made  below, 
this  document  responds  to  public 
inquiries  requesting  clarification  of 
certain  provisions  of  the  final 
rulemaking  published  in  the  Federal 
Register  on  June  17, 1988.  implementing 
the  Reform  Act.  Further  corrections  of 
printing  errors  may  also  be  found  in  a 
notice  published  by  the  Federal  Re^ster 
elsewhiere  in  this  issue. 

Since  promulgation  of  the  final 
rulemaking  on  June  17, 1988,  the  Bureau 
of  Land  Management  has  been 
requested  to  clarify  whether  the 
provision  of  the  last  sentence  of 
§  3104.2.  which  states  that  the  "operator 
on  the  ground  shall  be  covered  by  a 
bond  in  his/her  own  name  as  principal, 
or  a  bond  in  the  name  of  the  lessee  or 
sublessee,  provided  that  a  consent  of  the 
surety,  or  the  obligor  in  the  case  of  a 
personal  bond,  to  include  the  operator 
under  the  coverage  of  the  bond  is 


furnished  to  the  Bureau  office 
maintaining  the  bond",  applies  with 
equal  force  to  statewide  and  nationwide 
bonds  provided  for  in  S  3104.3. 

Because  a  statewide  or  nationiAide 
bond  is  a  substitute  form  of  bond 
allowing  lessees  and  sublessees  to 
proceed  without  multiple  individual 
lease  bonds,  the  requirement  that 
operators  provide  a  consent  of  surety  to 
conduct  operations  under  coverage  of 
another  party's  bond  applies  equally  to 
both  individual  lease  boinds  and 
statewide  or  nationwide  bonds. 

The  Bureau  has  also  been  requested 
to  clarify  the  portions  of  §§  3110.9- 
4(a)(2)  and  3120.7-2(a)(2)  that  require 
Federal  future  interest  lessees  who  also 
are  present  interest  lessees  of  the  same 
lands  to  lose  their  future  interest  leases 
to  the  same  extent  that  their  interest  in 
the  present  interest  lease  is  lost  through 
expiration,  termination,  cancellation, 
and  relinquishment. 

Prior  to  this  rulemaking,  future 
interest  lessees  have  been  required,  as  a 
condition  precedent  to  issuance  of  their 
lease,  to  subscribe  to  a  supplemental 
agreement  providing  that  the  loss  of  the 
present  interest  lease,  to  the  extent  that 
the  lessee  held  any  such  present 
interest,  would  cause  the  loss  of  the 
future  interest  lease  to  the  same  extent. 
While  the  rulemaking  eliminated  the  old 
supplemental  agreement,  whose  primary 
function  was  to  prescribe  rentals  and 
royalties  due  prior  to  the  vesting  of  the 
interest  of  the  United  States,  the  other 
provisions  of  the  agreements  governing 
assignments  remain  in  effect. 

From  the  viewpoint  of  the  lessor,  it  is 
advantageous  and  in  the  public  interest 
the  assure  that  there  is  a  smooth 
transition  between  the  present  interest 
lessee  and  the  future  interest  lessee  at 
the  time  the  basic  ownership  vests  in  the 
United  States.  This  is  done  by  ensuring 
that  the  present  interest  lessee  is  also 
the  future  interest  lessee.  However,  in  a 
competitive  situation,  the  United  States 
cannot  ensure  that  that  transition  would 
be  smooth  when  the  present  interest 
owner  fails  to  become  the  high  bidder 
and.  as  a  result,  the  future  interest 
owner.  Even  so.  it  remains  in  the  public 
interest  to  provide,  whenever  possible, 
for  a  smooth  transition  that  does  not 
threaten  production  and  the  royalty 
income  stream.  Accordingly,  it  has 
always  been  and  remains  policy  that 
when  a  future  interest  lessee  holding  the 
present  interest  lease  assigns  or  loses 
the  present  interest  lease,  he/she  also 
assigns  or  loses  the  future  interest  lease. 

The  Bureau  of  Land  Management 
expects  that  the  prudent  present  interest 
lessee  will  logically  acquire  the  future 
interest  lease  to  protect  any  investment 
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in  production.  The  present  interest 
lessee  can  obtain  the  future  interest 
lease  by  outbidding  others  present  at  the 
oral  auction.  A  common,  if  not  universal, 
provision  of  the  present  interest  fee 
leases  is  for  continuation  of  the  lease  so 
long  as  the  lease  is  producing.  Most 
present  interest  lessees  should  logically 
seek  to  develop  their  present  lease  once 
they  have  obtained  the  future  interest 
lease. 

In  short,  the  future  interest  regulations 
promote  two  pohcy  objectives: 
competitiveness  and  continuity.  The 
destruction  of  this  continuity  is 
sufficient  reason  to  cause  the  loss  of  the 
future  interest  lease  and  to  allow  the 
United  States  to  expose  the  future 
interest  to  competitive  bidding  again, 
where  the  new  present  interest  owner 
has  a  fair  opportunity  to  acquire  the 
future  interest  lease  and  thus  reestablish 
the  continuity. 

Accordingly,  the  Department  of  the 
Interior  has  no  present  plans  to  amend 
§§  3110.9  or  3120.7,  as  they  currently 
accomplish  these  policy  objectives. 

The  following  corrections  are  made  in 
the  final  rulemaking  implementing  the 
Reform  Act  that  was  published  on  June 
17, 1988  (53  FR  22814): 

1.  On  page  22840,  middle  column,  the 
amendatory  language  of  Item  37  is 
corrected  by  revising  it  to  read  as 
follows: 

37.  Section  3108.3  is  amended  by 
revising  paragraph  (a),  redesignating 
paragraph  (b)  as  paragraph  (d), 
removing  paragraph  (c),  and  adding  new 
paragraphs  (b)  and  (c),  to  read  as 
follows: 

2.  In  line  1  of  §  3110.5-5  (page  22843, 
first  column),  change  "variations"  to 
"variation". 

August  9, 1988. 

James  E.  Cason, 

Deputy  Assistant  Secretary  of  the  Interior. 

[FR  Doc.  88-18905  Filed  8-19-88;  8:45  am) 

BILLING  CODE  4310-44-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
[Docket  No.  FEMA-69331 

Changes  In  Flood  Elevation 
Determinations;  Maryland  and  New 
Jersey 

AGENCY:  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency. 


ACTION:  Interim  rule. 


summary:  This  rule  lists  those 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  elevations 
for  new  buildings  and  their  contents  and 
for  second  layer  insurance  on  existing 
buildings  and  their  contents. 

DATES:  These  modified  elevations  are 
currently  in  effect  and  amend  the  Flood 
Insurance  Rate  Map  (FIRM)  in  effect 
prior  to  this  determination. 

From  the  date  of  the  second 
publication  of  notice  of  these  changes  in 
a  prominent  local  newspaper,  any 
person  has  ninety  (90)  days  in  which  he 
can  request  through  the  community  that 
the  Administrator,  reconsider  the 
changes.  These  modified  elevations  may 
be  changed  during  the  90-day  period. 

ADDRESSES:  The  modified  base  (100- 
year)  flood  elevation  determinations  are 
available  for  Inspection  at  the  office  of 
the  Chief  Executive  Officer  of  the 
community,  listed  in  the  fifth  column  of 
the  table.  Send  comments  to  that 
address  also. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L.  Matticks,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2767. 

SUPPLEMENTARY  INFORMATION:  The 

numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the 
FIRM(s)  make  it  administratively 
infeasible  to  publish  in  this  notice  all  of 
the  modified  base  (100-year)  flood 
elevations  contained  on  the  map. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
(100-year)  flood  elevation 
determinations  are  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions,  or  new  scientific  or  technical 
data. 

These  modifications  are  made 
pursuant  to  section  206  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L. 
93-234)  and  are  in  accordance  with  the 
National  Flood  Insurance  Act  of  1968,  as 
amended,  (Title  XIII  of  the  Housing  and 


Urban  Development  Act  of  1968  (Pub.  L. 
90-448)),  42  U.S.C.  4001-4128.  and  44 
CFR  65.4. 

For  rating  purposes,  the  revised 
community  number  is  listed  and  must  be 
used  for  all  new  policies  and  renewals. 

These  base  (100-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program. 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  §  60.3  of  the  program 
regulations  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  floodplain  management 
requirements.  The  community  may  at 
any  time,  enact  stricter  requirements  on 
its  own,  or  pursuant  to  policies 
established  by  other  Federal,  State  or 
regional  entities. 

The  changes  in  the  base  (100-year) 
flood  elevations  listed  below  are  in 
accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 
PART  65— [AMENDED] 

The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

§65.4  [Amended] 

Section  65.4  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


UMI 
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State  and  county 

Location 

Date  and  name  of 

newspaper  wfiere  notice  was 

published 

Chief  executive  officer  of  community 

Effective  date  of 
rtwdification 

Commu- 
nity No. 

Maryland:  Prince  George's.. 
New  Jersey:  Bergen 

Unincorporated  areas 

Borough  of  Ramsey 

Aug.   2.    1988  and  Aug.   9. 

1988. 
Prince  George's  Jourrtal 

July  29.   1988  and  Aug.   5, 

1988. 
Ramsey-Mahwah  Reporter 

"n>e  Honorable  Parris  N.  Glendening,  County 
Executive,  Prince  George's  County.  County 
Administrative  Building,  Upper  Marlboro, 
Maryland  20772. 

The  Honorable  Nicholas  Saros.  Ramsey  Bor- 
ough Administrator,  33  North  Central 
Avenue,  Ramsey,  New  Jersey  07446. 

July  22.  1988 

July  22.  1988 

245208 
340064B 

Issued:  August  12, 1988. 
Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
Administration. 

[FR  Doc.  88-18926  Filed  8-19-88;  8:45  amj 

BILUNG  CODC  671t-21-M 


44CFRPart67 

Final  Flood  Elevation  Detenninations; 
Arizona  et  al. 

AGENCY:  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 

summary:  Modified  base  (lOO-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  community  is  required 
to  either  adopt  or  show  evidence  of 
being  already  in  effect  in  order  to 
qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program. 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  modified  base  flood  elevations, 
for  the  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  maps  are  available  for  inspection 
indicated  on  the  table  below. 
ADDRESSES:  See  table  below: 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  L.  Matticks,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2767. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  community  listed.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Register  for 
each  community  Hsted. 


This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90^148)).  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  flood-prone 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  final  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been 
proposed.  It  does  not  involve  any 
collection  of  information  for  purposes  of 
The  Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Floodplains. 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

PART  67-{AiyiENDED] 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  modified  base  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  Any 
appeals  of  the  proposed  base  flood 


elevations  which  were  received  have 
been  resolved  by  the  Agency. 


Source  of  flooding  and  location 

#Depth 
mfeet 
atjove 

ground. 

*Eleva- 

tKXi  in 

feet 

(NGVD). 

Modified 

ARIZONA 

Coconino  County  (Unincorporated 
Areas)  (FEMA  Docket  No.  6929) 

Oak  Creek: 
Approximately    0.8    mile    upstream    of 
Route  179 

•4  239 

Approximately   0.9   mile   upstream   of 
Route  179 

•4,245 

Approximately    1.0    mHe    upstream    of 
Route  179 _ 

Approximately   1.1    miles  upstream  of 
Route  179 

ttte  Coconino  County  OepartmerM  of 
Community  Development,  County  Ad- 
ministrative Center,   219  East  Cherry 
Avenue,  Ragstaff,  Arizona. 

•4^56 
•4.263 

MASSACHUSETTS 

Fitchburg  (City),  Worcester  County 
(FEMA  Docket  No.  6929) 

North  Nashua  River 

•333 

Approximately  1.300  feet  upstream  of 
corDorate  limits          

*335 

Maps  avaHabte  for  Inspection  at  the 

Conservation     Commission     and     ttie 
Banning    Office,    Second    Root,    City 
Hail.  718  Main  Street,  Fitchburg.  Mas- 
sachusetts. 

NEW  YORK 

WheatfieM  (Town),  Niagara  County 
(FEMA  Docket  No.  6929) 

Niagara  River 

*569 

At  uDstream  cortX)rate  limits 

•570 

Maps  available  for  Inspection  at  the 

Building  Inspector's  Department,  Town 
Hall,  North  Tonawanda,  New  Yortt. 

Issued:  August  12, 1988. 
Harold  T.  Duryee, 

Administrator,  Federal  Insurance 

Administration. 

[FR  Doc.  88-18925  Filed  8-19-88:  8:45  am] 

BILUNG  CODE  671S-21-M 
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44  CFR  Part  67 

Final  Flood  Elevation  Detenninations; 
Idaho 

AGENCY:  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

summary:  Final  base  (100-year]  flood 
elevations  are  determined  for  the 
communities  listed  below. 

The  base  (100-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  (100-year)  flood 
elevations,  for  the  community.  This  date 
may  be  obtained  by  contacting  the  office 
where  the  maps  are  available  for 
inspection  indicated  on  the  table  below. 
addresses:  See  table  below. 
FOR  FURTHER  INFORMATION  CONTACT. 
]onh  L.  Matticks,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472,  (202)  64&-2767. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  community  listed.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Register  for 
each  community  listed. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448)),  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  proposed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 


that  the  final  flood  elevation 
detenninations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been  prepared. 
It  does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act. 

List  of  SubjecU  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

PART  67— (AMENDED] 

Authority:  42  U.S.C.  4001  et  seq.. 
ReorganizaUon  Plan  No.  3  of  1978,  E.0. 12127. 

Interested  lessees  and  owners  of  real 
property  are  encoiu-aged  to  review  the 
proof  Flood  insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  (lOO-year)  flood  elevations 
are  finalized  in  the  conununities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  No 
appeal  was  made  during  the  ninety-day 
period  and  the  proposed  base  flood 
elevations  have  not  been  changed. 


Source  of  fkxxtng  and  location 


IDAHO 

Caldwall  (City),  Canyon  County  (FEMA 
Dockat  No.  6927) 

Boise  River 
Approximatety  300  toet  dotanstream  ol 

Untoo  Pacitic  Railrood  „ 

Just  upstream  of  Chicago  Street 

Just  downstream  of  U.S.  Highway  84 

Approximatety  2,800  toet  tiwtream  of 

Plyrnouth  Street  at  corporate  Nmit 

Approximately  6.225  toet  upstream  of 

Ptymotith  Street 

Maps  are  avaMabto  for  review  at  the 

City  Engineers  Office,  City  of  Caldwell. 
621  Cleveland  Street,  Caldwell,  Idaho. 


#Depth 
into« 
aix>ve 
ground. 
'Beva- 
tionin 
feel 
(NGVD) 


*^348 
•2.352 
•2,355 

•2,365 

•2,367 


Issued:  August  16, 1988. 

Harold  T.  Duryee, 

Administrator.  Federal  Insurance 
A  dministration. 

[FR  Doc.  88-18927  Filed  &-19-88;  8:45  am] 

BIUJNQ  CODE  S71»-03-«i 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  382 

(Docket  No.  R-107] 

Procedures  for  Determining  Fair  and 
Reasonable  Rates  for  Bulk  Cargo 
Vessels 

agency:  Maritime  Administration,  DOT. 
ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Maritime  Administration 
(MAP.AD)  is  continuing  to  review  the 
establishment  and  implementation  of 
regulations  governing  the  determination 
of  fair  and  reasonable  guideline  rates  for 
bulk  preference  cargoes  shipped  in  U.S.- 
flag  bulk  vessels.  To  further  evaluate 
this  procedure  and  to  elicit  facts  and 
opinions  on  this  matter,  MARAD  has 
decided  to  hold  a  public  hearing. 

dates:  This  hearing  is  to  be  held 
September  8, 1988,  beginning  at  9:00  a.m. 

ADDRESS:  Room  3442,  Nassif  Building, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  B.  Sforza,  Director,  Office  of  Ship 
Operating  Assistance,  Maritime 
Administration,  400  Seventh  Street,  SW., 
Washington.  DC  20590,  Tel.  (202)  366- 
2323.  Anyone  desiring  to  participate  in 
this  hearing  should  notify  the  contact 
person  by  September  2, 1988,  and 
indicate  the  amotint  of  time  that  they 
will  need  to  present  their  views. 
Prepared  statements  and  comments  may 
be  submitted  by  interested  parties 
unable  to  participate  in  the  hearing, 
provided  diat  they  are  received  by 
MARAD  by  September  2, 1988,  and  so 
that  they  may  be  reproduced  and  made 
available  at  the  hearing. 

SUPPLEMENTARY  INFORMATION:  Section 

901(b)(1)  of  the  Merchant  Marine  Act  of 
1936  (the  Act),  as  amended  (46  U.S.C. 
1241(b)),  requires  that  at  least  50 
percent  of  any  equipment  materials  or 
commodities  purchased  by  the  United 
States  for  its  own  account  or  for  the 
account  of  any  foreign  nation  without 
provision  for  reimbursement,  or 
acquired  as  the  result  of  an  advance  of 
funds  or  credits  or  a  guarantee  from  the 
United  States  Government,  should  be 
transported  on  privately  owned  United 
States-flag  commercial  vessels  to  the 
extent  that  such  vessels  are  available  at 
fair  and  reasonable  rates.  Upon  request, 
the  Maritime  Administration  provides 
guideline  rates  to  agencies  to  assist  in 
the  determination  of  fair  and  reasonable 


UMI 


rates.  Section  901(b)(2)  of  the  Act 
provides  the  authority  for  the  Maritime 
Administration  (by  delegation  from  the 
Secretary  of  Transportation)  to  issue 
regulations  governing  the  administration 
of  section  901(b)(1). 

MARAD  published  an  initial  Notice  of 
Proposed  Rulemaking  (NPRM)  on 
August  6, 1985  (50  FR  31735)  that 
proposed  data  submission  requirements 
and  a  methodology  for  determining  fair 
and  reasonable  rates  for  full  shiploads 
of  dry  and  liquid  bulk  preference 
cargoes  on  U.S.-flag  commercial  bulk 
cargo  vessels. 

MARAD  received  nine  comments  and 
concluded  that  the  methodology  was 
generally  unsatisfactory.  Accordingly. 
MARAD  issued  a  Supplemental  Notice 
of  Proposed  Rulemaking  (SNPRM)  on 
December  17. 1986  (51  FR  45136),  that 
proposed  and  requested  public 
comments  on  a  cost-based  methodology 
for  calculating  fair  and  reasonable 
guideline  rates  that  would  be  based  on 
each  vessel's  actual  or  constructed 
costs. 

After  reviewing  the  responses  to  the 
first  SNPRM,  MARAD  issued  a  second 
SNPRM  on  June  22, 1988.  The  revised 
methodology  of  the  second  SNPRM 
proposed  the  use  of  aggregate  averages 
to  determine  all  operating  costs,  except 
fuel,  using  the  historical  data  submitted 
by  the  operators,  and  divided  the  ships 
into  competitive  groupings  based  on  size 
and  type. 

As  a  result  of  communications 
received  after  the  publication  of  the 
second  SNPRM,  MARAD  has  decided  to 
hold  a  public  hearing.  MARAD  requests 
that  interested  parties  participate  by 
presenting  their  comments,  views  and 
opinions  on  matters  that  concern  them 
and  by  providing  knowledgeable 
witnesses  and  other  pertinent 
information.  MARAD  received  many 
similar  comments  in  response  to  the 
three  foregoing  notices.  To  avoid  time- 
consuming  duplication  in  presentations 
at  the  hearing,  MARAD  suggests  that 
prospective  participants,  with  identical 
or  substantially  similar  views  or 
interests,  coordinate  and  consolidate 
their  presentations  or  submissions  for 
the  record.  MARAD  also  requests  that 
witnesses  be  prepared  to  present 
detailed  information  to  justify  their 
position(s). 

By  Order  of  the  Maritime  Administrator. 
James  E.  Saari, 

Secretary,  Maritime  Administration. 
Date:  August  17. 1988. 
|FR  Doc.  88-18993  Filed  8-l»-88:  8:45  am] 

BILLING  CODE  4910-t1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1505  and  1506 

[FRL-3431-3] 

Acquisition  Regulation 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  This  document  establishes  a 
final  rule  regarding  the  Environmental 
Protection  Agency's  (EPA)  procurement 
procedures  for  contracting  for  expert 
services.  The  Superfund  Amendments 
and  Reauthorization  Act  of  1986 
authorizes  the  use  of  other  than 
competitive  procedures  in  acquiring  the 
services  of  experts.  The  expert  services 
would  be  used  in  preparing  or 
prosecuting  a  civil  or  criminal  action 
under  the  Act.  The  intended  effect  of 
this  rule  is  to  implement  the  provisions 
of  the  Act  by  an  amendment  to  the  EPA 
Acquisition  Regulation. 
EFFECTIVE  DATE:  August  22, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  N.  Chambers,  Environmental 
Protection  Agency,  Procurement  and 
Contracts  Management  Division  (PM- 
214F),  401  M  Street,  SW..  Washington. 
DC  20460.  Telephone  202/382-5028. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Regulation 
(FAR)  6.1  requires  full  and  open 
competition,  with  certain  limited 
exceptions,  in  soliciting  offers  and 
awarding  Government  contracts. 

The  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
Section  109(e)  authorizes  the  use  of 
other  than  competitive  procedures,  i.e. 
other  than  full  and  open  competition,  in 
procuring  the  services  of  experts  for  use 
in  preparing  or  prosecuting  a  civil  or 
criminal  action  under  SARA. 

The  purpose  of  this  final  rule  is  to 
recognize  the  provisions  of  SARA  and 
provide  procedures  to  be  employed 
when  the  exception  applies. 

B.  Executive  Order  12291 

The  Office  of  Management  and  Budget 
(OMB)  Bulletin  No.  85-7.  dated 
December  14. 1984.  establishes  the 
requirements  for  OMB  review  of  agency 
procurement  regulations.  This  regulation 
does  not  fall  within  any  of  the  categories 
cited  in  the  Bulletin  requiring  OMB 
review. 

C.  Public  Comments 

The  EPA  published  a  proposed  rule 
for  public  comment  in  the  Federal 


Register  on  April  7, 1988,  53  FR  11519. 
The  EPA  received  no  public  comments. 
No  revisions  have  been  made  to  the 
proposed  rule. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply.  This  final  rule  contains  no 
information  collection  requirements 
requiring  the  approval  of  OMB  under  44 
U.S.C.  3501  et  seq. 

E.  Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  rule  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
rule  permits  the  EPA  to  use  other  than 
full  and  open  competition  in  acquiring 
the  services  of  experts  in  preparing  or 
prosecuting  a  civil  or  criminal  action 
under  the  authority  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA).  The  method  of 
contracting  for  such  services  must 
necessarily  be  the  same  for  both  small 
and  large  entities. 

List  of  Subjects  in  48  CFR  Farts  1505  and 
1506 

Government  procurement.  Publicizing 
contract  actions  and  competition 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  Chapter  15  of  Title  48  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  1505  and  1506  continues  to  read  as 
follows: 

Authority:  Sec.  205(c).  63  Stat.  390.  as 
amended.  40  U.S.C.  486(c|. 

PART  1505— [AMENDED] 

2.  Section  1505.202  is  revised  to  read 

as  follows: 

1505.202    Exceptions. 

(a)  The  contracting  officer  need  not 
submit  the  notice  required  by  FAR  5.201 
when  the  contracting  officer  determines 
in  writing  that  the  contract  is  for  the 
services  of  experts  for  use  in  preparing 
or  prosecuting  a  civil  or  criminal  action 
under  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986. 

(b)  The  Head  of  the  Contracting 
Activity  (HCA)  is  delegated  the 
authority  to  make  the  written 
determination  in  FAR  5.202(b). 

PART  1506— {AMENDED! 

3.  Subpart  1506.3  is  amended  by 
adding  section  1506.302-5  to  read  as 
follows: 
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1506.302-5    AuttwrizMl  or  requirad  by 
statute. 

(a)  Authority.  Section  109(e)  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  is 
cited  as  authority. 

(b)  Application.  (1)  The  contracting 
officer  may  use  other  than  full  and  open 
competition  to  acquire  the  services  of 
experts  for  use  in  preparing  or 
prosecuting  a  civil  or  criminal  action 
under  SARA  whether  or  not  the  expert 
is  expected  to  testify  at  trial.  The 
contracting  officer  need  not  prepare  the 
written  justification  under  FAR  6.303 
when  acquiring  expert  services  under 
the  authority  of  section  109(e)  of  SARA. 
The  contracting  officer  shall  dociunent 
the  official  contract  file  when  using  this 
authority. 

(2)  The  contracting  officer  shall  give 
notice  to  the  Agency's  Competition 
Advocate  whenever  a  contract  award  is 
made  using  other  than  full  and  open 
competitition  under  this  authority.  The 
notice  shall  contain  a  copy  of  the 
contract  and  the  summary  of 
negotiations. 

Date:  August  10, 1988. 
|ohn  C.  Qiamberiin, 
Director,  Office  of  Administration. 
[FR  Doc.  88-18729  Filed  8-19-88;  8:45  am] 

BILUNQ  CODE  CS60-SO-M 


DEPARTIHENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 
[Doclcet  No.  80482-80821 

Ocean  Salmon  Rstiertes  Off  the 
Coasts  of  WasMngton,  Oregon,  and 
Calif  omia 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  reopening. 

SUMMARY:  NOAA  announces  the 
reopening  of  the  ocean  recreational 
salmon  fishery  within  the  exclusive 
economic  zone  (EEZ)  between  the  U.S.- 
Canada border  and  Leadbetter  Point, 
Washington  (46'38'10'  N.  latitude).  The 
fishery  from  the  Queets  River  to 
Leadbetter  Point,  which  closed  at 
midnight,  July  31, 1988,  will  reopen  for  24 
hours  on  August  18, 1988.  The  fishery 
from  the  U.S.-Canada  border  to  the 
Queets  River,  which  closed  at  midnight, 
August  2, 1988,  will  reopen  for  24  hours 
on  August  19, 1988.  Evaluation  of 
landing  data  subsequent  to  the  closures 
indicates  that  the  closures  were  based 
on  overestimates  of  actual  catch,  and 


that  sufficient  coho  and  chinook  salmon 
remain  to  allow  an  additional  day  of 
fishing.  The  daily  recreational  bag  limit 
will  be  2  fish  of  any  species  with  no  area 
restrictions.  This  action  is  intended  to 
maximize  the  harvest  of  coho  and 
chinook  salmon  in  these  subareas 
without  exceeding  the  ocean  share  of 
salmon  allocated  to  the  recreational 
fishery. 

EFFECnVE  dates:  Reopening  of  the  EEZ 
to  recreational  salmon  fishing:  (1) 
Between  the  Queets  River  and 
Leadbetter  Point,  Washington,  is 
effective  from  OOOl  hours  to  2400  hours 
local  time  August  18, 1988,  and  (2) 
between  the  U.S.-Canada  border  and  the 
Queets  River,  Washington,  is  effective 
fi-om  0001  hours  to  2400  honrs  local  time 
AiJ^st  19, 1968.  For  each  open  period, 
the  daily  bag  limit  will  be  2  fish  of  any 
species,  and  no  area  restrictions  will 
apply.  Comments  on  this  action  will  be 
received  through  September  2, 1988. 

ADDRESS:  Comments  may  be  mailed  to 
RoIIand  A.  Schmitten,  Director, 
Northwest  Region,  NMFS,  7800  Sand 
Point  Way  NE.,  BIN  C15700.  Seattle,  WA 
98115-007a  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Robinson  at  206-526-6140. 

SUPPLEMENTARY  INFORMATIOIC 

Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  Part  661  specify  at 
S  661.21(a)(2)  that  "If  a  fishery  is  closed 
under  a  quota  before  the  end  of  a 
scheduled  season  based  on  overestimate 
of  actual  catch,  the  Secretary  will 
reopen  that  fishery  in  as  timely  a 
manner  as  possible  for  all  or  part  of  the 
remaining  original  season  provided  the 
Secretary  finds  that  a  reopening  of  the 
fishery  is  consistent  with  the 
management  objectives  for  the  affected 
species  and  the  additional  open  period 
is  no  less  than  24  hours." 

Management  measures  for  1988  were 
effective  on  May  1, 1988  (53  FR  16002, 
May  4, 1988).  The  recreational  fishery 
from  the  Queets  River  to  Leadbetter 
Point,  Washington,  was  closed  at 
midnight.  July  31. 1988  (53  FR  29338, 
August  4. 1968),  and  the  recreational 
fishery  from  the  U.S.-Canada  border  to 
the  Queets  River,  Washington,  was 
closed  at  midnight,  August  2, 1988  (53  FR 
29479,  August  5, 1988).  Both  closiHes 
were  based  on  the  projected  attainment 
of  subarea  quotas  of  50,000  and  20,000 
coho  salmon,  respectively.  Subsequent 
evaluation  of  landings  indicates  that 
these  projections  were  based  on 
overestimates  of  actual  catch. 


According  to  the  best  available 
information,  recreational  catches  of 
coho  salmon  to  date  totaled  48.300  and 
18,100  fish  in  the  subareas  of  Queets 
River  to  Leadbetter  Point.  WA  and  U.S.- 
Canada border  to  Queets  River, 
respectively,  leaving  1,700  and  1.900 
coho  sahnon  onharvested  in  each 
subarea  quota.  Forthermore,  10.100 
chinook  salmon  are  available  for 
harvest  in  the  overall  recreational 
chinook  quota  for  the  area  north  of  Cape 
Falcon.  Oregon.  (The  commercial  fishery 
north  of  Cape  Fdlcon  exceeded  its 
overall'commercial  chinook  quota  by 
1.100  fish.  This  quota  overage  has  been 
subtracted  from  the  11,200  chinook 
salmon  which  remained  unharvested 
when  the  recreational  fishery  north  of 
Cape  Falccm  closed.) 

These  amounts  of  available  coho  and 
chinook  salmon  have  been  determined 
to  be  sufficient  for  an  additional  open 
period  of  24  hours  in  each  subarea.  This 
action  is  being  taken  in  as  timely  a 
manner  as  possible  for  a  part  of  the 
remaining  original  seasons  which  would 
have  ended  no  later  than  September  5, 
1988.  Reopening  of  the  recreational 
fishery  in  these  two  subareas  is 
consistent  with  the  management 
objectives  for  coho  and  chinook  salmon 
in  these  subareas. 

Therefore,  NOAA  issues  this  notice  to 
reopen  the  recreational  fishery  in  the 
EEZ:  (1)  Between  the  Queets  River  and 
Leadbetter  Point,  Washington 
(46°38'10'  N.  latitude)  bom  0001  hours  to 
2400  hours  local  time  August  18, 1988, 
and  (2)  between  the  U.S.-Canada  border 
and  the  Queets  River,  Washington,  from 
0001  hours  to  2400  hours  local  time 
August  19, 1988.  A  closed  area  which 
was  established  between  Leadbetter 
Point  and  Klipsan  Beach,  Washington, 
at  midnight,  July  24. 1988,  is  not  affected 
by  this  notice  and  remains  in  effect  (53 
FR  28227,  July  27. 1988).  This  notice  does 
not  apply  to  other  fisheries  which  may 
be  operating  in  other  areas. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Washington 
Department  of  Fisheries,  and  the  Oregon 
Department  of  Fish  and  Wildlife 
regarding  these  reopenings.  The  State  of 
Washington  also  will  reopen  the 
recreational  fishery  in  State  waters 
adjacent  to  this  area  of  the  EEZ  in 
accordance  with  this  Federal  action. 

Because  of  the  need  for  immediate 
action  to  reopen  the  recreational  fishery, 
the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  Therefore,  public  comments 
on  this  notice  will  be  accepted  for  15 
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days  after  the  effective  date,  through 
September  2, 1988. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
e61.21(a)(2]  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians. 

Authority:  16  U.S.C.  1801  el  seq. 

Dated:  August  17. 198& 
Richard  H.  Scfaaflfer. 

Director  of  Office  of  Fisheries  Conservation 

and  Managemenl.  National  Marine  Fisheries 

Service. 

[FR  Doc  88-18970  Filed  8-17-88;  2:15  pm| 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
maKing  prkx  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 

[AmdL  Na  2;  Doc.  Na  5742S] 

General  Administrattve  Regulations— 
Standards  for  Approval;  Standard 
Reinsurance  Agreement 

AQENCV:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (PCIC)  proposes  to  amend 
the  General  Administrative 
Regulations — Standards  for  Approval; 
Standard  Reinsurance  Agreement  to 
remove  a  word  appearing  at  the  end  of 
one  of  the  subsections  outlining 
qualifications  for  an  agreement  by  an 
applicant  with  less  than  eight  of  the 
Investment  Regulatory  Information 
System  (IRIS]  ratios  in  the  usual  range, 
which  significantly  changes  the  intent  of 
the  qualifying  criteria  set  out  in  this 
subsection.  The  intent  of  this  rule  is  to 
remove  this  word  and  provide  the 
correct  continuity  of  criteria  in  this 
subsection. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  September  21, 
1988,  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC,  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC.  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 


these  regulations  under  those 
procedures.  The  simset  review  date 
established  for  these  regulations  is 
established  as  July  1, 1991. 

John  Marshall,  Manager,  PCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  purposes. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quaUty  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Monday,  May  11, 1987,  FCIC 
published  a  Final  Rule  in  the  Federal 
Register  at  52  FR  17540,  issuing  a  new 
Subpart  L  in  Chapter  IV  of  Title  7  of  the 
Code  of  Federal  Regulations  (CFR)  to 
contain  the  Standards  for  Approval; 
Reinsurance  Agreement  (7  CFR  Part  400, 
Subpart  L),  effective  for  the  1988 
contract  year,  beginning  July  1, 1988. 

In  §  400.152.  titled  "Qualifying  with 
less  than  eight  IRIS  ratios  in  the  usual 
range"  (appearing  at  52  FR  17545], 
paragraph  (b]  ends  with  the  word  "and" 
which  significantly  changes  the  intent  of 
the  qualifying  criteria  set  out  in  this 
subsection,  outlining  the  criteria  for  an 
insurer  with  less  than  eight  of  the 
Insurance  Regulatory  Information 


System  (IRIS]  ratios  in  the  usual  range. 
The  IRIS  ratios  were  developed  by  the 
National  Association  of  Insurance 
Commissioners  (NAIC).  Their  primary 
use  is  to  assist  State  Insurance 
Departments  to  oversee  the  financial 
condition  of  insurers.  FCIC  uses  them  to 
evaluate  the  financial  strength  of 
applicants  for  reinsurance. 

An  insurer  with  less  than  eight  of  the 
IRIS  ratios  in  the  usual  range,  may 
qualify  for  a  reinsurance  agreement  if 
any  one  of  the  criteria  itemized  in  7  CFR 
400.152  is  met.  The  word  "and"  at  the 
end  of  S  400.152(b]  has  the  effect  of 
combining  paragraphs  (b)  and  (c). 
Paragraphs  (b)  and  (c)  are  separate 
criteria.  For  tlsda  reason,  FQC  proposes 
to  remove  the  word  "and"  from  the  end 
of7CFR40ai52(b). 

Written  comments  received  pursuant 
to  this  proposed  rule  will  be  available 
for  public  inspection  and  copying  in  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
during  regular  business  hours,  Monday 
through  Friday. 

List  of  Subjects  in  7  CFR  Part  400 

General  administrative  regulations. 
Standards  for  approval.  Reinsurance 
agreement. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General 
Administrative  Regulations;  Standards 
for  Approval;  Reinsurance  Agreement  (7 
CFR  Part  400,  Subpart  L],  proposed  to  be 
effective  for  the  1989  contract  year,  as 
follows: 

PART  400— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  400,  Subpart  L,  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  1506. 1516. 

§400.152    [Ammided] 

2.  7  CFR  400.152(b]  is  amended  by 
removing  the  word  "and"  at  the  end 
thereof. 
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Done  in  Washington.  DC.  on  August  16. 
1988. 

lohn  Marshall. 

Manager.  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  88-18990  Filed  8-19-88;  8:4i  am) 

WLUNG  CODE  3410-0»-ll 


7  CFR  Part  405 

(Anidt  Na  2;  Doc.  No.  5783S1 

Apple  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Apple  Crop  Insurance  Regulations  (7 
CFR  Part  405),  effective  for  the  1989  and 
succeeding  crop  years,  by  revising  and 
reissuing  the  Apple  Fresh  Fruit  Option 
and  the  Pilot  Apple  Sunburn  Option. 
The  intended  effect  of  this  rule  is  to:  (1) 
Reduce  the  add  back  percentage  of  cull 
production  to  be  counted  as  production 
for  the  purposes  of  loss  adjustment,  and 
to  incorporate  minor  grammatical 
changes  in  the  Fresh  Fruit  Option;  and 
(2)  replace  the  Pilot  Apple  Sunburn 
Option,  previously  only  available  in 
Washington  State  with  a  revised  Apple 
Sunburn  Option. 

DATE:  Written  comments,  data,  and 
options  on  this  proposed  rule  must  be 
submitted  not  later  than  September  21, 
1988,  to  be  sure  of  consideration. 
ADDRESS:  Written  conunents  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole.  OfBce  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  £)epartment  of 
Agricultiu^  Washington.  DC,  20250. 
FOR  niRTNER  IIVCMIMAT10N  CONTACT: 
Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington,  DC.  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date  for 
these  regulations  is  April  1, 1990. 

John  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 


region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperworic  burden 
for  individuals,  small  business,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115,  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  amend  the 
Apple  Crop  Insurance  Regulations  (7 
CFR  Part  405),  to:  (1)  Revise  and  reissue 
the  Apple  Fresh  Fruit  Option  (7  CFR 
405.8(c))  to  reduce  the  percentage  of  cull 
production  added  back  to  production  to 
count  for  purposes  of  loss  adjustment 
from  30  percent  to  15  percent,  and  to 
incorporate  minor  grammatical  changes; 
and  (2)  replace  the  Pilot  Apple  Sunburn 
Option  (7  CFR  405.9),  previously  only 
available  in  Washington  State  with  a 
revised  Apple  Sunburn  Option  available 
outside  of  Washington  State. 

Under  the  present  provisions  of 
§  405.8(c),  the  Apple  Fresh  Fruit  Option, 
apples  which  are  knocked  to  the  ground 
by  wind,  or  frozen  to  the  extent  that 
they  can  be  harvested  but  not  packed  or 
marketed  as  fresh  apples  are  considered 
100  percent  cull  production.  Thirty  (30) 
percent  of  all  such  cull  production  is 
added  back  as  production  to  count  for 
loss  adjustment  purposes. 

FCIC  herein  proposes  to  reduce  the 
percentage  of  cull  production  add  back 
from  30  percent  to  15  percent  to  provide 
a  more  equitable  determination  in  loss 
adjustment  by  more  nearly  reflecting  the 
normal  percentage  of  cull  production. 
FCICD  also  proposes  to  make  minor 
grammatical  changes. 

FCIC  is  also  proposing  to  issue  a  new 
§  405.9  Apple  Siunburn  Option,  replacing 
the  Pilot  Apple  Sunburn  Option, 
published  in  the  Federal  Register  at  52 
FR  1467.  }anuarv  20. 1988.  These 
programs  are  designed  to  blend  together 


to  provide  a  broader  base  of  protection 
for  insured  apple  producers. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  and  copying  in  the 
Office  of  the  Manager,  Federdl  Crop 
Insurance  Corporation.  Room  4090. 
South  Building.  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
during  regular  business  hours.  Monday 
through  Friday. 

List  of  Subjects  in  7  CFR  Part  405 

Apple  crop  insurance  regulations. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  Apple  Crop 
Insurance  Regulations  (7  CFR  Part  405). 
proposed  to  be  effective  for  the  1989  and 
succeeding  crop  years,  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  405  continues  to  read  as  follows: 

Authority:  7  U.S.C  1506. 1516 

2.  7  CFR  Part  405  is  amended  by 
revising  and  reissuing  §  405.8(c)  and 
§  405.9  to  read  as  follows: 

PART  405— APPLE  CROP  INSURANCE 
REGULATIONS 


§  405.8    Apple  Fresti  FruH  Option. 

*  *  «  *  « 

(c)  The  Option  reads  as  follows: 
U.S.  Department  of  Agriculture 

Federal  Crop  Insurance  Corporation 
Apple  Fresh  Fruit  Option 

This  is  a  continuous  amendment  (see 
section  15  of  the  basic  policy). 

Insured's  Name    

Contract  No. 

Address 


Crop  Year 

Identification  No: 

SSN 

Tax 


It  is  hereby  agreed  to  amend  the  basic 
Federal  Crop  Insurance  Apple  Policy  under 
the  following  terms  and  conditions: 

1.  This  Option  must  be  submitted  to  us  on 
or  before  the  final  date  for  accepting 
applications  for  the  initial  crop  year  in  which 
you  wish  to  insure  your  apples  under  this 
Option. 

2.  You  must  have  an  apple  policy  in  force. 

3.  You  must  insure  all  the  acreage  of  apples 
in  the  county  in  which  you  have  a  share 
regardless  of  the  intended  use  [fresh-market 
or  processing). 

4.  In  addition  to  section  8  of  the  apple 
policy,  inspection  and  grading  of  the  fruit 
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must  be  done  by  us  prior  to  harvest  or  no 
quality  adjustment  will  be  made. 

5.  Separate  line  entries  according  to 
intended  use  (fresh-market  or  processing] 
must  be  included  on  the  acreage  report 
required  under  section  3  of  the  apple  policy. 

6.  Your  apples  intended  for  processing  will 
be  insured  under  the  quahty  provisions  of  A 
only  (See  below). 

7.  Your  apples  intended  for  fresh-market 
will  be  insured  under  the  quality  provisions 
of  either  A  or  B,  whichever  you  select. 

8.  If  you  select  A  only,  A  will  apply  to  all  of 
your  apples  intended  for  processing  and 
fresh-market. 

9.  If  you  select  B.  those  provisions  will 
apply  to  all  of  your  apples  intended  for  fresh- 
market  and  the  provisions  of  A  will  apply  to 
all  of  your  apples  intended  for  processing. 

10.  a. 

You  must  select  either  A  or  B  by  marking 
the  appropriate  space  below. 

A 

In  addition  to  section  9.e.  and  in  lieu  of 
17.q.  of  the  Apple  Policy,  your  production  to 
count  for  any  acreage  designated  for 
processing  or  fresh-market  will  be  adjusted 
when  your  apples  are  damaged  by  hail  to  the 
extent  that  such  applies  will  not  grade  U.S. 
No.  1  (processing),  (7  CFR  51.430  et  seq.]].  The 
adjustment  factor  (not  to  exceed  1]  will  be 
the  ratio  of  the  average  market  price 
(received  by  you  or  determined  by  us, 
whichever  is  larger)  for  your  damaged 
production  to  the  average  market  price  for 
U.S.  No.  1  (processing)  apples.  There  will  be 
no  adjustment  for  quality  if  the  apples  do  not 
grade  U.S.  No.  1  because  of  size,  color,  or 
russeting. 

B 

In  lieu  of  sections  9.e.(l),  9.e.(2),  17.1,  and 
17.q  of  the  Apple  Policy,  the  total  production 
to  be  counted  for  a  unit  must  include  all 
harvested  and  appraised  production. 
Harvested  apple  production  which,  due  to 
hail  damage,  does  not  grade  80  percent  U.S. 
Fancy  or  better,  in  accordance  with 
applicable  USDA  Standards  (7  CFR  51.300  et 
seq.],  will  be  adjusted  as  follows: 

(1)  Production  with  21  through  40  percent 
not  grading  U.S.  Fancy  or  better  due  to  hail 
damage  will  be  reduced  2  percent  of  each 
percent  in  excess  of  20  percent.  The 
difference  between  the  reduced  production 
and  the  total  production  will  be  considered 
cull  production. 

(2)  Production  with  41  through  50  percent 
not  grading  U.S.  Fancy  or  better  due  to  hail 
damage  will  be  reduced  40  percent  plus  an 
additional  3  percent  for  each  percent  in 
excees  of  40  percent.  The  difference  between 
the  reduced  production  and  the  total 
production  will  be  considered  cull 
production. 

(3)  Production  with  51  through  64  percent 
not  granting  U.S.  Fancy  or  better  due  to  hail 
damage  will  be  reduced  70  percent  plus  an 
additional  2  percent  for  each  percent  in 
excess  of  50  percent.  The  difference  between 
the  reduced  production  and  the  total 
production  will  be  considered  cull 
production. 

(4)  Production  with  65  percent  or  more  not 
grading  U.S.  Fancy  or  better  due  to  hail 
damage  will  be  considered  100  percent  cull 
production. 


b.  Apples  which  are  knocked  to  the  ground 
by  wind  or  frozen  to  the  extent  that  they  can 
be  harvested  but  not  packed  or  marketed  as 
fresh  apples  will  be  considered  100  percent 
cull  production. 

c.  Fifteen  (15)  percent  of  all  cull  production 
will  be  counted  as  production. 

No  reduction  in  grade  will  be  applied  to 
any  apple  grading  less  than  U.S.  Fancy  due 
solely  to  shape,  russeting,  or  color. 

d.  Appraised  production  to  be  counted 
must  include: 

(1)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  apple  management 
practices;  and 

(2)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  damaged  solely 
by  an  uninsured  cause,  or  destroyed  without 
our  consent. 

e.  Any  appraisal  we  have  made  on  insured 
acreage  will  be  considered  production  to 
count  unless  such  appraised  production  is; 

(1)  Harvested; 

(2)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us;  or 

(3)  In  whole  or  part  knocked  to  the  ground 
by  wind  or  hail  or  frozen  on  the  tree  to  the 
extent  that  harvest  is  not  practical. 

11.  Your  premium  rate  for  Apples  under 
either  A  or  B,  as  elected  by  you,  will  be 
estabhshed  by  the  actuarial  table. 

12.  All  provisions  of  the  apple  policy  not  in 
conflict  with  this  option  are  applicable. 

13.  All  determinations  under  this  option 
will  be  made  by  us. 

14.  This  Option  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  provided  by  the  policy, 
preceding  such  crop  year. 

Insured's  Signature 

Date   

Corporation  Representative's  Signature  and 

Code  Number  

Date   

§  405.9    Apple  Sunburn  Option. 

U.S.  Department  of  Agriculture 

Federal  Crop  Insurance  Corporation 
Apple  Sunburn  Option 

This  is  not  a  continuous  option. 
Applications  for  this  option  must  be  made 
prior  to  the  sale  closing  date  if  you  want  this 
optional  coverage.  Upon  our  approval  this 

option  is  applicable  only  for  the  19 crop 

year. 

Insured's  Name    

Contract  No. 

Address 

Crop  Year 

Identification  No: 

SSN 

Tax 


It  is  hereby  agreed  to  amend  the  Federal 
Crop  Insurance  Apple  Policy  in  accordance 
with  the  following  terms  and  conditions: 

1.  This  option  must  be  submitted  to  us  on 
or  before  the  final  date  for  accepting 
applications  for  each  crop  year  in  which  you 
wish  to  insure  apples  under  this  option. 

2.  You  must  have  an  apple  policy  and  the 
Apple  Fresh  Fruit  Option  B  in  force. 

3.  You  must  insure  all  the  acreage  of  apples 
in  the  county  to  which  the  Apple  Fresh  Fruit 


Option  B  applies  and  in  which  you  have  a 
share. 

4.  In  additon  to  the  causes  of  loss  specified 
in  paragraph  l.a.  of  the  Apple  Crop  Insurance 
policy,  excess  sun  is  an  insurable  cause  of 
loss. 

5.  In  lieu  of  sections  9.e.(1),  9.e.(2),  17.1,  and 
17.q.  of  the  Apple  Policy,  the  total  production 
to  be  counted  for  a  unit  must  include  all 
harvested  and  appraised  production. 
Harvested  apple  production  which,  due  to 
excessive  sun  damage,  does  not  grade  80 
percent  U.S.  Fancy  or  better,  in  accordance 
with  applicable  USDA  Standards,  will  be 
adjusted  as  follows: 

a.  Production  with  21  thru  40  percent  not 
grading  U.S  Fancy  or  better  due  to  excessive 
sun  damage  will  be  reduced  2  percent  for 
each  percent  in  excess  of  20  percent.  The 
difference  between  the  reduced  production 
and  the  total  production  will  be  considered 
cull  production. 

b.  Production  with  41  thru  50  percent  not 
grading  U.S.  Fancy  or  better  due  to  excessive 
sun  damage  will  be  reduced  40  percent  plus 
an  additional  3  percent  for  each  percent  in 
excess  of  40  percent.  The  difference  between 
the  reduced  production  and  the  total 
production  will  be  considered  cull 
production. 

c.  Production  with  51  thru  64  percent  not 
grading  U.S.  Fancy  or  better  due  to  excessive 
sun  damage  will  be  reduced  70  percent  plus 
an  additional  2  percent  for  each  percent  in 
excess  of  50  percent.  The  difference  between 
the  reduced  production  and  the  total 
production  will  be  considered  cull 
production. 

d.  Production  with  65  percent  or  more  not 
grading  U.S.  Fancy  or  better  due  to  excessive 
sun  damage  will  be  considered  100  percent 
cull  production. 

Fifteen  (15)  percent  of  all  cull  production, 
will  be  counted  as  production. 

6.  The  premium  for  this  sunburn  option  will 
be  established  by  the  acturial  table. 

7.  All  provisions  of  the  apple  policy  and  the 
Fresh  Fruit  Option-B  not  in  conflict  with  this 
option  are  applicable. 

8.  All  determinations  under  this  option  will 
be  made  by  us. 

10.  a.  "Excessive  sun"ia  defined  as  the 
exposure  of  the  unharvested  apples  to  direct 
or  indirect  sun  sufficient  to  cause  the  apples 
to  grade  less  than  U.S.  Fancy  due  to  sunburn. 

b.  Sunburn" ia  defined  in  accordance  with 
applicable  U.S.D.A.  Standards. 

Insured's  Signature 

Date    

Corporation  Representative's  Signature  and 

Code  Number  

Date    

Done  in  Washington,  DC,  on  August  16, 
1988. 
John  Marshall, 

Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  88-18988  Filed  8-19-88;  8:45  am) 
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7  CFR  Part  441 

[Amdt.  No.  1;  Doc.  No.  5833S] 

Tal>le  Grape  Crop  Insurance 
Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USD  A. 
action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Table  Grape  Crop  Insurance 
Regulations  (7  CFR  Part  441),  effective 
for  the  1989  and  succeeding  crop  years, 
by  adding  a  calendar  date  for  the  end  of 
the  insurance  period  for  Arizona  grape 
producing  counties.  The  intended  effect 
of  this  rule  is  to  add  the  calendar  date 
for  the  end  of  the  insurance  period  for 
those  counties  in  Arizona  recently 
approved  for  table  grape  crop  insurance. 
DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  September  21, 
1988,  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation.  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT 

Peter  F.  Cole,  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutions  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  May  1, 1991. 

John  Marshall,  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defmed  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  iimovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 


This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  pubUshed  at  48  FR 
291115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  signincant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Enviommental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  amend  the 
Table  Grape  Crop  Insurance  Regulations 
(7  CFR  Part  441),  by  adding  a  calender 
date  for  the  end  of  the  insurance  period 
for  table  grape  crop  insurance  in 
Arizona  (7  CFR  441.7.g.). 

The  Board  of  Directors  of  FCIC 
approved  the  expansion  of  table  grape 
crop  insurance  to  include  Arizona  at  a 
meeting  held  on  June  8, 1988.  This  action 
makes  it  possible  to  carry  out  that 
directive. 

FCIC  is  soliciting  public  conmient  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  proposed  rule  will.be  available  for 
public  inspection  and  copying  in  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporatioa  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
during  regular  business  hours,  Monday 
through  Friday. 

List  of  Subjects  in  7  CFR  Part  441 

Crop  insurance.  Table  grapes. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  Table  Grape 
Crop  Insurance  Regulations  (7  CFR  Part 
441),  proposed  to  be  effective  for  the 
1989  and  succeeding  crop  years,  as 
follows: 

PART  441— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  441  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506, 1516. 

2.  7  CFR  441.7(d)7.g.  is  added  to  read 
as  follows: 


g.  The  following  applicable  date  of  the 
calendar  year  in  which  the  grapes  are 
normally  harvested: 


State  and  county(ies) 

Vanety 

Date 

Arizona: 

All  Counties 

June  15 

Flame 

Juty  15. 

Seedtess. 

AN  other* 

July  31. 

California- 

Fresno,  Kem,  Kings, 
Madera,  and 

Perlette 

August 
15. 

Tulare. 

Cardinal 

August 
IS. 

Exotic 

August 
31 

Flame 

August 

Seedless. 

31. 

Superior 

August 

Seedless. 

31. 

Red  Malaga 

Septenv 
t>er  15. 

Queen 

Septem- 

ber IS 

Thompson 

Septem- 

Seedless 

ber  15. 

Black  Rose 

Septem- 
ber 30. 

Italia „.. 

Septenv 
ber30. 

White  Malaga 

October 
15. 

nKMr ., 

October 
IS. 

Ruby  Seedtess... 

Octnb«r 
IS. 

October 

31. 

Merced.  Stanislaus, 

Flame 

Septenv 

and  San  Joaquin. 

Seedtess. 

berlS. 

Thompson 

Septem- 

Seedless. 

ber  30. 

Ribier 

October 

15. 

name  Tokay 

October 

15. 

AM  others 

Octot)er 

31. 

Riverside,  arxj  San 

Beauty 

July  15. 

Bemadino. 

Seedless. 

Perlette _ 

July  15. 

All  others 

July  31 

(d)  *  *  * 

7.  Insurance  Period. 


Done  in  Washington,  DC  on  August  16, 
1988. 

lohn  Marshall, 

Manager,  Federal  Crop  Insurance 
Corporation. 
[FR  Doc.  88-18989  Filed  8-19-88;  8:45  am] 

BIUJNG  CODE  3410-OS-M 

Rural  Electrification  Administration 
7  CFR  Part  1754 

Advance  and  Disbursement  of  Funds; 
Telephone  Loan  Program 

AGENCY:  Rural  Electrification 
Administration,  USDA. 

action:  Proposed  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  proposes  to  add  Part 
1754,  Advance  and  Disbursement  of 
Funds — Telephone  Loan  Progam,  lo  7 
CFR  Chapter  XVII.  This  new  subpart 
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consolidates,  revises,  and  clarifies  the 
policies,  requirements,  and  procedures 
now  contained  in  several  REA 
publications  pertaining  to  the  advance 
and  disbursement  of  REA  loan  funds  for 
the  planning  and  construction  of 
telephone  facihties  and  systems  and 
other  approved  loan  purposes. 

Part  1754  sets  forth  the  administrative 
policies,  requirements,  and  procedures 
for  the  advance  and  disbursement  of 
REA  telephone  loan  and  other  funds  to 
and  from  the  REA  Construction  Fund. 
The  primary  objectives  of  the  proposed 
rule  are  to  update,  consolidate,  clarify, 
and  simplify  REA  policies  and 
procediu^s;  to  lessen  the  burden  on 
borrowers  involed  in  planning  and 
construction  of  telephone  facilities;  and 
to  decrease  the  time  required  to  process 
advances  and  disbursements. 

All  borrowers  will  be  affected  by  this 
rule. 

DATE  Public  comments  concerning  this 
proposed  rule  must  be  received  by  REA 
no  later  than  September  21, 1988. 

ADDRESS:  Comments  may  be  mailed  to 
William  F.  Albrecht  Deputy  Assistant 
Administrator — ^Telephone,  Rural 
Electrification  Administration,  Room 
4056,  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500.  Comments  received  may  be 
inspected  in  Room  4056  between  8:15 
a.m.  and  4:45  p.m. 

FOR  FURTHER  MFORMATION  CONTACT: 

Wilham  F.  Albrecht  Deputy  Assistant 
Administrator — ^Telephone,  Rural 
Electrification  Administration,  Room 
4056,  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500,  telephone  number  (202)  382-9549. 
The  Draft  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  rule  is  available  on 
request  from  the  above  named 
individual. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  in  conformity  with  Executive 
Order  12291,  Federal  Regulation.  This 
action  wrill  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  state,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  result  in  significant 
adverse  effects  on  competition, 
employment,  investment  or  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  Therefore, 
this  rule  has  been  determined  to  be  "not 
major." 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 


REA  has  concluded  that  promulgation  of 
this  rule  would  not  represent  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321  et  seq.  (1976)) 
and,  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.851.  Rural  Telephone  Loans  and 
Loan  Guamtees.  and  10.852.  Rural 
Telephone  Bank  Loans.  For  the  reasons 
set  forth  in  the  Gnal  nde  related  Notice 
to  7  CFR  Part  3015.  Subpart  V  (50  FR 
47034,  November  14, 1985),  this  program 
is  excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Public  reporting  burden  for  this 
collection  of  infomation  is  estimated  to 
average  1.4  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
date  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  iirformation,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer,  OIRM,  Room  404-W, 
Washington.  DC  20250;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Attn:  Desk  Officer  for  REA,  Office  of 
Mangagement  and  Budget,  Washington. 
DC  20503. 

Background 

Currently,  the  policies  and 
requirements  concerning  the  advance 
and  disbursement  of  telephone  loan 
funds  are  contained  in  numerous  REA 
Bulletins  and  internal  REA  Staff 
Instructions.  Many  of  these  are  outdated 
and  contain  conflicting  information.  It  is 
necessary  to  consolidate  the  information 
and  make  it  available  to  the  public  by 
publishing  it  in  the  Federal  Register. 

This  proposed  rule  eliminates  the 
semi-annual  Financial  Requirement 
Statement  (FRS)  reporting  requirement 
and  streamlines  other  requirements 
reducing  the  borrower's  burden,  while 
permitting  REA  to  maintain  the  security 
of  the  Government's  loans. 

7  CFR  Part  1754  supersedes  any 
sections  of  REA  Bulletins  with  which  it 
is  in  conflict. 

List  of  Subjects  in  7  CFR  Part  1754 

Loan  programs — communications. 
Telecommunications,  Telephone. 

Therefore,  REA  proposes  to  amend  7 
CFR  Chapter  XVII  by  adding  the 
following  new  Part  1754: 


PART  1754— ADVANCE  AND 
DISBURSEMENT  OF  FUNDS- 
TELEPHONE  LOAN  PROGRAM 

Sec. 

1754.1  General. 

1754.2  Definitions. 

1754.3  Introduction. 

1754.4  The  Telephone  l^an  Budget. 

1754.5  Budget  adjustment 

1754.6  The  construction  fund. 

1754.7  The  Financial  Requirement 
Statement  (FRS). 

1754.8  Temporary  excess  construction 
funds. 

1754.9  Order  and  method  of  advances  of 
telephone  loan  funds. 

1754.10-1754.99    (Reserved] 

Authority:  7  U.S.C.  901  et  seq.,  7  U.S.C  1921 
et  seq. 

§1754.1    General 

(a)  The  standard  loan  dociunents  (as 
defined  in  7  CFR  Part  1758)  contain 
provisions  regarding  advances  and 
disbursements  of  loan  funds  by 
telephone  borrowers.  This  part 
implements  certain  of  the  provisions  by 
setting  forth  requirements  and 
procedures  to  be  followed  by  borrowers 
in  obtaining  advances  and  making 
disbursements  of  loan  and  nonloan 
funds. 

(b)  This  part  supersedes  any  secdons 
of  REA  Bulletins  with  which  it  is  in 
conflict. 

§1754^    Definitions. 
As  used  in  this  part: 

(a)  "Administrator"  means  the 
Adminsitrator  of  REA.  See  7  CFR  Part 
1745. 

(b)  "Advance"  means  transferring 
funds  from  REA  or  FEB  to  the 
borrower's  construction  fund. 

(c)  "Borrower"  means  any 
organization  that  has  an  outstanding 
loan  made  or  guaranteed  by  REA,  or 
that  is  seeking  such  financing.  See  7  CFR 
Part  1745. 

(d)  "Construction  Fund"  means  the 
REA  Construction  Fund  Accoimt 
required  by  section  2.4  of  the  Loan 
Contract  into  which  all  REA  loan  funds 
are  advanced. 

(e)  "Disbursement"  means  the  paying 
of  money  by  the  borrower  out  of  the 
construction  fund  for  approved  loan 
purposes. 

(f)  "FFB"  means  the  Federal  Financing 
Bank. 

(g)  "FRS"  means  REA  Form  481. 
(OMB-No.  0572-0023)  Financial 
Requirement  Statement. 

(h)  "Interim  Construction"  means  the 
purchase  of  equipment  or  the  conduct  of 
construction  under  an  REA-approved 
plan  of  interim  financing.  See  7  CFR  Part 
1749. 
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(i)  "Interim  financing"  means  funding 
for  a  project  the  borrower  desires  to  be 
financed  by  an  REA  loan  but  for  which 
no  REA  loan  funds  have  been  made 
available.  See  7  CFR  Part  1749. 

(j)  "Loan"  ("REA  Loan")  means  any 
loan  made  or  guaranteed  by  REA.  See  7 
CFR  Part  1745. 

(k)  "Loan  Documents"  means  the  loan 
contract,  note  and  mortgage  between  the 
borrower  and  REA  and  any  associated 
document  pertinent  to  a  loan. 

(1)  "Loan  Funds"  ("REA  Loan  Funds") 
means  funds  provided  by  REA  through 
direct  or  guaranteed  loans. 

(m)  "RIB"  means  the  Rural  Telephone 
Bank. 

§  1754.3    Introduction. 

REA  is  under  no  obligation  to  make  or 
approve  advances  of  loan  funds  unless 
the  borrower  is  in  compliance  with  all 
terms  and  conditions  of  the  loan 
documents.  The  borrower  shall  use 
fiinds  in  its  construction  fund  only  to 
make  disbursements  approved  by  REA. 

§  1754.4    Tlw  Telephone  Loan  Budget 

When  the  loan  is  made,  REA  provides 
the  borrower  a  Telephone  Loan  Budget, 
REA  Form  493.  This  budget  divides  the 
loan  into  budget  accounts  such  as 
"Engineering."  When  a  contract  or  other 
document  is  approved  by  REA,  funds 
are  encumbered  from  the  appropriate 
budget  account.  See  7  CFR  Part  1765. 

§  1754.5    Budget  adjustment 

(a)  If  more  funds  are  required  than  are 
available  in  a  budget  account,  the 
borrower  may  request  REA's  approval 
of  a  budget  adjustment  to  use  funds 
from  another  account.  The  request  shall 
include  an  explanation  of  the  change, 
the  budget  account  to  be  used,  and  a 
description  of  how  the  adjustment  will 
affect  loan  purposes.  REA  will  not 
approve  a  budget  adjustment  that 
affects  other  loan  purposes  unless  the 
borrower  satisfies  REA  that  the 
additional  funds  are  available  from 
another  source,  requests  a  deficiency 
loan,  or  scales  back  the  project. 

(b)  REA  may  make  a  budget 
adjustment  without  a  formal  request  by 
the  borrower  when  a  budget  account  is 
insufficient  to  encumber  funds  for  a 
contract  which  could  otherwise  be 
approved  by  REA  See  7  CFR  Part  1765. 

9  1754.6    Ttie  construction  fund. 

(a)  The  construction  fund  is  used  by 
the  borrower  primarily  to  hold  advances 
until  disbursed. 

(b)  All  advances  shall  be  deposited  in 
the  construction  fund. 

(c)  REA  may  require  that  other  funds 
be  deposited  in  the  construction  fund. 
These  may  include  equity  or  general 


fund  contributions  to  construction  costs, 
service  termination  payments,  proceeds 
from  the  sale  of  property,  amounts 
recovered  from  insurance  for  losses 
during  the  construction  period,  and 
interest  received  on  loan  funds  in 
savings  or  interest  bearing  checking 
accounts,  and  similar  receipts.  Deposit 
slips  for  any  deposit  to  the  construction 
fund  shall  show  the  source  and  amount 
of  funds  deposited  and  be  executed  by 
an  authorized  representative  of  the 
bank. 

(d)  Funds  shall  be  disbursed  only  up 
to  the  amount  approved  for  advance  on 
the  FRS  as  described  in  §  1754.7.  No 
funds  may  be  withdrawn  from  the  fund 
except  for  loan  purposes  approved  by 
REA. 

(e)  The  disbursement  of  non-loan 
funds  requires  the  same  REA  approvals 
as  loan  funds. 

(f)  Disbursements  must  be  evidenced 
by  canceled  checks.  The  invoices  and 
supporting  documentation  needed  for 
construction  contracts  are  specified  in 
the  contracts  and  in  7  CFR  Part  1765. 
Disbursements  to  reimburse  the 
borrower's  general  fund  shall  be 
documented  by  a  reimbursement 
schedule  that  lists  the  construction  fund 
check  number,  date,  and  an  explanation 
of  amounts  reimbursed  by  budget 
account. 

§  1754.7    The  Financial  Requirement 
Statement  (FRS). 

(a)  To  request  advances,  the  borrower 
must  submit  to  REA  an  FRS,  a 
description  of  the  transaction  desired, 
and  other  information  when  required  by 
REA. 

(b)  The  FRS  is  used  by  REA  and  the 
borrower  to  record  and  control 
transactions  in  the  construction  fund. 
Approved  contracts  and  other  items  are 
shown  on  the  FRS  under  "Approved 
Purposes."  Except  as  noted  below,  the 
amount  approved  for  advance  is  100 
percent  of  the  amount  encumbered  for 
that  item.  Funds  are  approved  for 
advance  as  follows: 

(1)  Construction — (i)  Construction 
Contracts  and  Force  Account  Proposals. 
Ninety  percent  of  the  encumbered 
amount  (95  percent  for  outside  plant). 
See  §  1754.4.  The  final  10  percent  (5 
percent),  when  REA  approves  the 
closeout  documents.  When  a  contract 
contains  supplement  "A"  (See  7  CFR 
Part  1765),  90  percent  (95  percent)  of  the 
contract  less  materials  supplied  by  the 
borrower.  For  the  Supplement  "A" 
materials,  which  are  a  separate  entry  on 
the  FRS,  100  percent  of  the  material  cost. 

(ii)  Work  Orders.  The  portion  of  the 
work  order  summary  (See  7  CFR  Part 
1765)  determined  by  REA  to  be  for 
approved  loan  purposes. 


(iii)  Work  Order  Fund.  Based  on  a 
borrower's  request  as  described  in  7 
CFR  Pari  1765. 

(iv)  Real  Estate.  Upon  request  by  the 
borrower  after  REA  has  determined  that 
the  borrower  has  submitted  title 
evidence  in  compliance  with  REA 
Bulletin  380-1.  Right-of-Way  and  Title 
Procedure — Telephone,  or  succeeding 
regulations. 

(v)  Right  of  Way  Procurement.  Based 
on  the  borrower's  itemized  costs. 

[\\)  Joint  Use  Charges.  Based  on 
copies  of  invoices  from  the  other  utility. 

(2)  Engineering — (i)  Preloan 
Engineering.  Based  on  a  final  itemized 
invoice  from  the  engineer. 

(ii)  Postloan  Engineering  Contracts. 
The  amount  shown  on  the  engineering 
estimate,  REA  Form  506,  less  the  amount 
estimated  for  construction  contract 
closeouts.  The  balance,  when  the 
engineering  contract  is  closed. 

(iii)  Force  Account  Engineering. 
Ninety  percent  of  the  total  amount  of  the 
REA  approved  force  account 
engineering  proposal.  The  balance, 
when  the  force  account  engineering 
proposal  is  closed. 

(3)  Office  Equipment,  Vehicles  and 
Work  Equipment.  Based  on  copies  of 
invoices  for  the  equipment 

(4)  General — (i)  Organization  and 
Loan  Expenditures.  Based  on  an 
itemized  list  of  requirements  prepared 
by  the  borrower. 

(ii)  Construction  Overhead.  Based  on 
an  itemized  list  of  expenditures.  If  funds 
are  required  for  employee  salaries,  the 
itemization  shall  include  the  employee's 
position,  the  period  covered,  total 
compensation  for  the  period,  and  the 
portion  of  compensation  attributable  to 
the  itemized  construction. 

(iii)  Legal  Fees.  Based  on  itemized 
invoices  from  the  attorney. 

(iv)  Bank  Stock.  Based  on  the  amount 
of  Class  "B"  Rural  Telephone  Bank 
stock  established  in  the  loan. 

(5)  Operating  Expenses — (i)  Working 
Capital — New  System.  Based  on  the 
borrower's  itemized  estimate. 

(ii)  Current  Operating  Deficiencies. 
Based  on  a  current  and  projected 
balance  sheet  submitted  by  the 
borrower. 

(6)  Debt  Retirement  and  Refinancing. 
Upon  release  of  the  loan,  based  on  the 
amount  in  the  approved  budget. 

(7)  Acquisitions.  Based  on  final 
itemized  costs,  but  limited  to  the  amount 
in  the  approved  loan  budget. 

(c)  Funds  other  than  loan  funds 
deposited  in  the  construction  fund, 
which  shall  include  proceeds  from  the 
sale  of  property  on  which  REA  has  a 
lien,  (lines  10  and  11  on  the  FRS)  are 
reported  as  a  credit  under  total 
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disbursements.  EKsbursements  of  these 
funds  are  subject  to  the  same  REA 
approvals  as  loan  funds. 

(d)  The  borrower  shall  request 
advances  as  needed  to  meet  its 
obligations  promptly.  Generally,  REA 
does  not  approve  an  advance  requested 
more  than  60  days  before  the  obUgation 
is  payable. 

(e)  Funds  should  be  disbursed  for  the 
item  for  which  they  were  advanced.  If 
the  borrower  needs  to  pay  an  invoice  for 
which  funds  have  not  been  advanced 
and  disbursement  of  funds  for  another 
item  has  been  delayed,  the  latter  may  be 
disbursed  to  pay  the  invoice  up  to  the 
amount  approved  for  advance  for  that 
item  OD  the  FRS.  The  borrower  shall 
make  erasable  entries  on  the  next  FRS 
showing  the  changes  under  'Total 
Advances  to  Date"  and  shall  explain  the 
changes  in  writing  before  REA  will 
process  the  next  FRS. 

(f)  Advances  will  be  rounded  down  to 
the  nearest  thousands  of  dollars  except 
for  Hnal  amounts. 

(g)  The  certification  on  each  of  the 
three  copies  of  the  FRS  sent  to  REA 
shall  be  signed  by  a  corporate  officer  or 
manager  authorized  by  resolution  of  the 
board  of  directors  to  sign  such 
statements.  At  the  time  of  such 
authorization,  a  certified  copy  of  the 
resolution  and  one  copy  of  REA  Form 
675,  Certificate  of  Authority,  shall  be 
submitted  to  REA. 

(h]  The  documentation  required  for 
the  FRS  transactions  are  the  deposit 
slips,  the  canceled  construction  fund 
checks  and  the  supporting  invoices  or 
reimbursement  schedules.  These  shall 
be  kept  in  the  borrower's  files  for 
periodic  audits  by  REA. 


§  1754.8 
funds. 


Temporary  excess  construction 


(a)  When  unanticipated  events  delay 
disbursement  of  advances,  the  funds 
other  than  funds  lent  by  FFB  can  be 
returned  as  a  refund  of  an  advance  or 
can  be  used  as  follows  depending  on 
their  source. 

(1)  With  REA  funds,  the  borrower  may 
invest  the  funds  in  5%  Treasury 
Certificates  of  Indebtedness — R.E.A. 
Series. 

(2)  With  FFB  or  RTB  funds,  the 
following  apply: 

(i)  The  borrower  can  invest  the  funds 
in  short  term  securities  issued  by  the 
United  States  Treasury. 

(ii)  If  permitted  by  State  law,  the 
borrower  may  deposit  the  funds  in 
savings  accounts,  including  certificates 
of  deposit,  of  federally  insured  savings 
institutions. 

(3)  Funds  advanced  by  a  guaranteed 
lenda-  other  Htmn  the  FI%  may,  if  so 
permitted  by  such  lender,  be  invested 


under  the  terms  and  conditions 
described  above  for  FFB  advances. 

(4)  Any  security  or  investment  made 
under  this  authorization  shall  identify 
the  borrower  by  its  corporate  name 
followed  by  the  words  "Trustee,  Rural 
Electrification  Administration." 

(5)  All  temporary  investments  and  all 
income  derived  from  them  shall  be 
considered  part  of  the  construction  fund 
and  be  subject  to  the  same  controls  as 
cash  in  that  account. 

[6]  Securities  and  other  investments 
shall  have  maturity  dates  or  liquidating 
provisions  that  ensure  the  availability  of 
funds  as  required  for  the  completion  of 
projects  and  the  payment  of  obligations. 

(7)  Any  instrument  evidencing  a 
security  or  other  investment  herein 
authorized  to  be  purchased  or  made, 
may  not  be  sold,  discounted,  or  pledged 
as  collateral  for  a  loan  or  as  security  for 
the  performance  of  an  obligation  or  for 
any  other  purpose. 

(8)  The  Administrator  may,  at  his  sole 
discretion,  require  a  borrower  to  pledge 
as  additional  security  for  loans  to  the 
borrower  any  security  or  other  evidence 
of  investment  authorized  hereby  by 
forwarding  to  him  all  pertinent 
instruments  and  related  documentation 
as  he  may  reasonably  require. 

(9)  Borrowers  shall  be  responsible  for 
the  safekeeping  of  redeemable  and 
negotiable  securities  and  other 
investments. 

(b)  All  interest  and  income  received 
from  investments  of  temporary  excess 
funds  as  described  in  this  section  shall 
be  deposited  in  the  Construction  Fund. 

(c)  The  borrower  shall  account  for 
investment  proceeds  on  the  next  FRS 
submitted  to  REA.  REA  will  make  the 
necessary  adjustments  on  budgetary 
records. 

(d)  The  Administrator  reserves  the 
right  to  suspend  any  borrower's 
authorization  to  invest  temporary  excess 
funds  contained  herein. 

§  1754.9    Order  and  method  of  advances  of 
teleplione  loan  funds. 

(a)  Generally,  advances  are  made 
against  the  oldest  note  not  fully 
advanced.  Exceptions  include  a  special 
note  issued  in  connection  with  a 
particular  application  of  funds  such  as 
for  an  acquisition  or  refinancing.  When 
a  borrower  has  received  more  than  one 
loan,  any  unadvanced  funds  from  prior 
loans  normally  are  advanced  first. 
When  a  borrower  has  concurrent  loans 
from  the  RTB  and  REA  the  RTB  funds 
are  advanced  first,  unless  specifically 
authorized  in  writing  by  REA. 

(b)  When  a  borrower  has  obligations 
related  to  interim  construction,  the  first 
advance  is  generally  Hmited  to  the 


amount  required  to  retire  those 
obligations. 

(c)  Normally,  only  one  payment  is 
made  by  the  Automatic  Clearing  House 
(ACH)  for  an  advance  of  funds. 

(d)  Borrowers  of  REA  funds  may 
request  advances  by  wire  service  only 
for  amounts  greater  than  $500,000.  FFB 
advances  in  any  amount  over  $100,000 
can  be  sent  by  wire  service. 

(e)  The  following  information  shall  be 
included  with  the  FRS: 

(1)  Name  and  address  of  borrower's 
bank. 

(2)  If  borrower's  bank  is  not  a  member 
of  the  Federal  Reserve  System,  the  name 
and  address  of  its  correspondent  bank 
that  is  a  member  of  the  Federal  Reserve 
System. 

(3)  American  Bankers  Association 
(ABA)  nine  digit  identifier  of  the 
receiving  banks  (routing  number  and 
check  digit]. 

(4)  Borrower's  bank  account  title  and 
number. 

(5)  Any  other  necessary  identifying 
information. 

§§1754.10—1754.99    [Reserved] 

Dated:  August  16. 1988. 
Jack  Van  Mark, 

Acting  Administrator,  Rural  Electrification 

A  dwinislration. 

[FR  Doc.  88-19018  Filed  8-19-88;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  150 

Reasserting  NRC's  Authority  for 
Approving  Onsite  Low-Level  Waste 
Disposal  in  Agreement  States 

AGENCV:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  is  proposing 
to  amend  its  regulations  to  reassert 
NRC's  jurisdiction  for  onsite  low-level 
waste  disposal  for  waste  generated 
onsite  at  all  reactors  licensed  by  NRC  in 
Agreement  States.  For  facilities  licensed 
pursuant  to  Part  70  of  this  chapter  for 
special  nuclear  material  activities,  the 
CoRunission  believes  it  prudent  to 
clarify  and  to  establish  in  the 
regulations  that  the  onsite  disposal  of 
non-critical  waste  quantities  of  special 
nuclear  material  remains  an  NRC 
licensing  function  in  order  to  retain 
control  over  the  decommissioning 
process.  The  proposed  rule  is  necessary 
to:  (1)  Provide  a  more  centralized  and 
consistent  regulatory  review  of  all  onsite 
waste  management  activities  and  (2) 
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avoid  duplication  of  regulatory  effort  by 
the  NRC  and  Agreement  States.  The 
uniform  review  procedures  which  will 
accrue  from  the  proposed  rule  are 
intended  to  provide  greater  assurance 
that  onsite  radioactive  material  will  not 
present  a  health  hazard  at  a  later  date 
after  the  site  is  decommissioned. 
DATES:  Comment  period  expires  October 
21, 1988.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
can  be  given  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  comments  to: 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attn:  Docketing 
and  Service  Branch.  Deliver  comments 
to:  11555  Rockville  Pike.  Rockville. 
Maryland.  Copies  of  comments  received 
may  be  examined  to  the  NRC  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC. 
FOR  RMTHER  WFORMATION  COKTACT: 

John  C.  Stewart,  Division  of  Regulatory 
Apphcations,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301]  492-3618. 
SUPPLEMENTARY  INFORMATION: 

Backgroimd 

The  Commission  beheves  that 
jurisdiction  for  onsite  disposal  in 
Agreement  States  of  low-level  waste 
generated  onsite  at  NRC-licensed 
reactors  should  be  vested  in  die 
Commission.  For  facilities  licensed 
pursuant  to  Part  70  of  this  chapter  for 
special  nuclear  material  activities,  the 
Commision  believes  it  prudent  to  clarify 
and  to  establish  in  the  regulaUons  that 
the  onsite  disposal  of  non-critical  waste 
quantities  of  onsite  special  nuclear 
material  remains  an  NRC  licensing 
function  in  order  to  retain  control  over 
the  decommissioning  process.  In  non- 
Agreement  States  there  is  no 
jurisdictional  issue;  the  NRC  licenses 
and  regulates  the  onsite  handling, 
storage  and  disposal  of  low-level 
radioactive  waste.  However,  in 
Agreement  States,  the  NRC  licenses  and 
regulates  only  onsite  handling  and 
storage  of  low-level  radioactive  waste 
for  reactor  licensees.  Onsite  disposal  of 
low-level  radioactive  waste  is  regulated 
by  the  state  regulatory  agencies  in 
Agreement  States.  In  Agreement  States, 
the  Atomic  Energy  Commission  did  not 
reserve  jiu-isdiction  under  10  CFR 
150.15(a)  for  onsite  low-level  waste 
disposal  at  NRC  licensed  facilities.  The 
Statement  of  Considerations 
accompanying  that  regulation  when  it 
was  promulgated  states  that  "the  states 
will  have  control  over  land  burial  of  low 


level  wastes."  and  that  the  Commission 
decided  against  "control  over  land 
burial  of  waste"  in  Agreement  States  by 
relinquishing  jurisdiction  of  onsite 
disposal  of  low-level  waste  to  the  states 
while  retaining  AEC  jurisdiction  of  high- 
level  waste  disposal  (27  PR  1351; 
February  14, 1962). 

In  1981.  in  revoking  10  CFR  20.304 
(which  previously  allowed  for  the 
disposal  of  certain  small  quantities  of 
radionuclides  without  prior  NRC 
approval),  the  Commission  determined 
that  case-by-case  regulation  of  onsite 
low-level  waste  disposal  was  needed 
because  these  materials  could 
potentially  cause  significant  radiation 
exposures  if  mishandled,  improperly 
buried,  or  disturbed  after  disposal  (45 
FR  71761;  October  30, 1980).  Under 
current  law  Agreement  States  have  the 
authority  to  regulate  the  disposal  of  low- 
level  waste  products  onsite.  In  order  for 
the  NRC  to  retain  control  over  the  entire 
decommissioning  process,  it  is 
necessary  to  amend  10  CFR  150.15(a)  to 
return  jurisdiction  over  onsite  disposal 
to  the  NRC. 

Proposed  Rule 

The  Commission  is  proposing  to 
amend  10  CFR  150.15  to  reassert  NRC 
jurisdiction  over  onsite  low-level  waste 
disposal  generated  onsite  in  Agreement 
States  at  NRC-licensed  reactors  and  10 
CFR  Part  70  facilities.  The  two  new 
paragraphs  below  would  be  added  to  10 
CFR  150.15(a): 

(8)  The  disposal,  within  the  protected  and 
exclusion  areas  of  a  nuclear  reactor  licensed 
by  the  Commision,  of  radioactive  wastes 
generated  at  the  reactor  site. 

(9)  The  disfxysal,  within  restricted  areas 
and  contiguous  property  established  for 
activities  carried  out  under  licenses  issued 
pursuant  to  Part  70  of  this  Chapter,  of  special 
nuclear  material  waste  generated  at  the 
licensee's  facility. 

The  terms  restricted  areas,  protected 

areas,  and  exclusion  areas  have  the 

same  meanings  as  defined  in 

§§  20.3(a)(14).  73.2(g).  and  100.3(a), 

respectively. 

Environmental  Impact:  Categorical 
Exclusion 

Under  the  Commission's  regulations 
in  10  CFR  Part  51.  this  proposed  rule  is 
within  the  categorical  exclusions  in 
§  51.22(c)(1)  and  therefore  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
new  or  amended  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 


seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3150-0032. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternative 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room.  1717 
H  Street  NW..  Washington.  DC.  Single 
copies  of  the  analysis  may  be  obtained 
from  John  C.  Stewart.  Division  of 
Regulatory  Applications,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  (301)  492-36ia 

The  NRC  requests  comment  on  the 
draft  regulatory  analysis.  Comments  on 
the  draft  analysis  may  be  submitted  as 
indicated  under  the  ADDRESSES  heading. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b), 
the  Commission  hereby  certifies  that 
this  proposed  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
rule  clarifies  jurisdiction  for  disposal  of 
radioactive  waste  at  nuclear  reactors 
and  Part  70  facilities  operating  under 
licenses  issued  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
Tide  II  of  the  Energy  Reorganization  Act 
of  1974.  Generally,  the  operators  of 
nuclear  reactors  and  Part  70  facilities  do 
not  fall  within  the  definition  of  a  small 
business  adopted  by  the  NRC  (50  FR 
50241;  December  9, 1985).  Accordingly, 
there  is  no  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  of 
1980. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule,  and 
therefore,  that  a  backfit  analysis  is  not 
required  for  this  proposed  rule  because 
these  amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  150 

Hazardous  materials — transportation. 
Intergovernmental  relations,  Nuclear 
materials.  Penalty,  Reporting  and 
recordkeeping  requirements.  Security 
measures,  Source  material.  Special 
nuclear  material. 
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PART  150— EXEMPTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFFSHORE  WATERS  UNDER 
SECTION  274 

1.  The  authority  citation  for  Part  150 
continues  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  94^  as 
amended,  sec.  274,  73  Stat.  688  (42  U.S.C. 
2201.  2021);  sec.  201,  88  Stat.  124Z,  as 
amended  (42  U.S.C.  5841). 

Sections  150.3  150.15, 150.15a,  150.31. 150.32 
also  issued  under  sees.  lle(2),  81,  68  Stat.  923, 
935,  as  amended,  sees.  83,  84,  92  Stat.  3033. 
3039  (42  U.S.C.  2014e(2),  2111,  2113,  2114). 

Section  150.14  also  issued  under  sec.  53,  68 
Stat.  930,  as  amended  (42  U.S.C.  2073), 
Section  150.17a  also  issued  under  sec.  122,  68 
Stat.  939  (42  U.S.C.  2152],  Section  150.30  also 
issued  under  sec.  234,  83  Stat.  444  (42  U.S.C. 
2282). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273):  §S  150.20(b)(2)^4) 
and  150.21  are  issued  under  sec.  161b,  68  Stat. 
948,  as  amended  (42  U.S.C.  2201(b)):  §  150.14 
is  issued  under  sec.  leii,  68  Stat.  949,  as 
amended  (42  U.S.C.  2201(i));  and  §§  150.16- 
150.19  and  150.20(b)(1)  are  issued  under  sec. 
leio,  68  Stat.  950.  as  amended  (42  U.S.C. 
2201(o)). 

2.  Section  150.15  is  amended  by 
adding  paragraphs  [a]  (8)  and  (9)  to  read 
as  follows: 

$  1S0.15    Persons  not  exempt 

(a)  *  *  * 

(B)  The  disposal,  within  the  protected 
and  exclusion  areas  of  a  nuclear  reactor 
licensed  by  the  Commission,  of 
radioactive  wastes  generated  at  the 
reactor  site.  The  terms  protected  areas 
and  exclusion  areas  have  the  same 
meanings  as  defined  in  §  73.2(g)  and 
§  100.3(a].  respectively. 

(9)  The  disposal,  within  restricted 
areas  and  contiguous  property 
established  for  activities  carried  out 
under  licenses  issued  pursuant  to  Part  70 
of  this  chapter,  of  special  nuclear 
material  waste  generated  at  the 
licensee's  facility.  The  term  restricted 
areas  has  the  same  meaning  as  defined 
in  §  20.3(a){14). 
•         *        •         *        * 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  August,  1988. 

For  the  Nuclear  Regulatory  Commission, 
Samuel  ].  Chilk, 
Secretary  of  the  Commission. 
|FR  Doc.  88-18965  Filed  8-19-88:  8:45  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  35, 38. 292. 293  and  382 

[Docket  Nos.  RM88-4-000.  RM8B-5-000  and 
RM88-6-000] 

Regulations  Governing  Independent 
Power  Producers  and  Bidding 
Programs;  Administrative 
Determination  of  Full  Avoided  Costs, 
Sales  of  Power  to  Qualifying  Facilities, 
and  Interconnection  Facilities 

Issued  August  10. 1988 
AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Proposed  rule;  order  granting 
requests  for  extension  of  time  and 
denying  other  related  requests. 

summary:  On  March  16. 1988,  the 
Federal  Energy  Regulatory  Commission 
(Commission]  issued  three  notices  of 
proposed  rulemaking  in  Docket  Nos. 
RM88-4-000,  "Regulations  Governing 
Independent  Power  Producers"  (53  FR 
9327  (March  22, 1988)).  RM88-5-000, 
"Regulations  Governing  Bidding 
Programs"  (53  FR  9324  (March  22. 1988)) 
and  RM88-6-O00  "Administrative 
Determination  of  Full  Avoided  Costs, 
Sales  of  Power  To  Qualifying  Facilities, 
and  Interconnection  Facilities"  (53  FR 
9331  (March  22. 1988)). 

In  this  order,  the  Commission  is 
extending  the  time  for  filing  reply 
comments  in  Docket  Nos.  RM88-4-000, 
RM88-5-000.  and  RM88-6-000  (including 
reply  comments  on  the  Orange  & 
Rockland  Utilities,  Inc.  issue)  to 
September  14, 1988.  Related  requests  to 
remove  the  page  limitation  established 
for  reply  comments  in  these  dockets  and 
to  provide  opportunity  for  oral 
presentations  of  comments  on  the  Draft 
Environmental  Impact  Statement  (DEIS) 
are  denied.  The  dates  for  filing 
responses  to  the  Commission's 
questions  raised  at  the  public  hearing 
and  for  filing  written  comments  on  the 
DEIS  are  also  extended  to  September  14, 
1988. 

DATES:  The  date  of  this  order  is  August 
10. 1988. 

Reply  comments  should  be  filed  on  or 
before  September  14. 1988. 

Responses  to  the  Commission's 
questions  raised  at  the  public  hearing 
and  written  comments  on  the  DEIS 
should  be  filed  on  or  before  September 
14, 1988. 

ADDRESS:  All  filings  should  refer  to 
Docket  Nos.  RM88-4-O00,  RM88-5-000 


and  RM88-6-000.  and  should  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gilda  Rodriguez.  Office  of  the  Genera! 
Counsfil,  Federal  Energy  Regulatory 
Comn^ssion,  825  North  Capitol  Street, 
NE.,  Was!imgton  DC  20426,  (202)  357- 
9155. 

SUPPLEMENTARY  INFORMATION:  in 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dailing  (202)  357-8997.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  order 
granting  extension  of  time  will  be 
available  on  CIPS  for  10  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dorn  Systems 
Corporation,  also  located  in  Room  1000, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426. 

Order  Granting  Requests  for  Extension 
of  Time  and  Denying  Other  Related 
Requests 

Issued  August  10. 1988 

Before  Commissioners;  Martha  O.  Hesse. 
Chairman;  Charles  G.  Stalon  and  Charles  A. 
Trabandt. 

In  response  to  certain  requests  for 
extension  of  time  in  these  proceedings,' 


'  Request  of  Maine  Public  Utilities  Commission 
for  Extension  of  Deadline  for  Filing  Supplemental 
Comments,  filed  July  18.  1988;  Request  for  Extension 
of  Time  to  Submit  Written  Comments  on  the  Draft 
Environmental  Impact  Statement  and  for 
Opportunity  to  make  an  Oral  Presentation,  on 
behalf  of  the  Operating  Companies  of  the  American 
Electric  Power  System,  filed  July  29, 1988;  and  joint 
Motion  of  American  Public  Power  Association, 
Edison  Electric  Institute,  National  Rural  Electric 
Cooperative  Association,  National  Association  of 
Regulatory  Utility  Commissioners  and  the 
Consumer  Owned  Systems  for  Enlargement  of  Time 
and  Removal  of  Page  Limitation,  filed  August  2. 
1988. 
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the  following  procedural  sdiedule  is 
established: 

The  date  for  filing  reply  conunents  in 
Docket  Not.  RM68^l-000,  RM8a-5-000 
and  RM8ft-ft-000  i«  extended  to 
September  14. 1988. 

The  date  for  Hling  replies  to  ^ 
supplemental  comments  [i.e^  reply 
comments  on  the  Orange  and  Rockland, 
Inc.,  issue)  in  Docket  No.  RM88-6-000  is 
extended  to  September  14. 1988. 

The  date  for  filing  responses  to 
Commission  questions  raised  at  the 
public  hearing  in  these  dockets  is 
extended  to  September  14, 1988. 

The  date  for  filing  written  comments 
on  the  Draft  Environmental  Impact 
Statement  (DEIS)  issued  in  Docket  Nos. 
RM88-4-000  and  RM88-5-000  is 
extended  to  September  14, 1988. 

Related  requests  to  remove  the  page 
limitation  established  for  reply 
comments  in  these  dockets  and  to 
provide  opportunity  for  oral 
presentation  of  comments  on  the  DEIS 
are  denied. 

The  Commission  orders: 

The  procedural  schedule  in  these 
proceedings  is  altered  as  described 
above.  The  related  requests  described 
above  are  denied. 

By  the  Commission.  Commissioner 
Trabandt  concurred  with  a  separate 
statement  attached. 
Lois  O.  Cashell, 
Acting  Secretary. 

Issued  August  10, 1988. 

Concurring  OpinioDof  Commissioner 
Charles  A.  Trabandt 

1  concur  in  this  order  with  two 
reservations. 

First,  I  would  grant  the  request  of  the 
Operating  Companies  of  the  American 
Electric  Power  System  filed  July  29, 1988. 
for  an  opportunity  to  make  an  oral 
presentation  on  the  Draft  Environmental 
Impact  Statement.  As  discussed  in  my 
concurring  opinion  on  the  Notices  of 
Proposed  Rulemaking  (NOPR)  in  these 
dockets,  the  Commission  has  failed  in 
several  important  respects  to  satisfy  the 
letter,  let  along  the  spirit  of  the  National 
Environmental  Policy  Act  in  its 
consideration  of  these  NOPRs.  That 
point  was  reiterated  in  many  of  the 
initial  public  comments  filed  in  these 
dockets.  The  Commission,  therefore, 
would  be  well  advised  to  seek  to 
recover  from  those  failings  by  providing 
a  full  and  complete  opportunity  for 
public  participation  in  the  NEPA  process 
at  this  stage  of  the  proceedings.  Once 
again,  however,  the  Commission  has 
adopted  the  unfortunate  posture  of 
attempting  to  "muddle  through"  its 


NEPA  responsibilities  by  foreclosing 
such  opportunity  for  additional  public 
participation.  That  attempt  ultimately 
will  be  doomed  to  failure  on  procedural 
grounds,  in  my  judgment. 

Second.  I  would  grant  the  Joint  Motion 
filed  August  2, 1988,  for  Removal  of  Page 
Limitation.  The  15  page  limitation  for 
reply  briefs  was  absurd  on  its  face  when 
first  issued  in  the  context  of  the  three 
NOPRs  totaling  several  hundred  pages. 
It  was  consistent  then  with  the  many 
procedural  flaws  on  public  comment 
and  participation  I  noted  in  my 
concurring  opinion.  Now,  with  literally 
fifteen  thousand  pages  of  original 
comments  fded,  die  page  limitation  has 
become  utterly  ridiculous  and  quite 
embarrassing  for  the  Commission. 
Perhaps,  as  a  practical  matter, 
appendices  to  the  comments,  or  separate 
discussion  in  response  to  the 
Commissioners'  questions  at  the  public 
conference,  can  serve  to  provide 
sufficient  pages  for  related 
argumentation.  Nevertheless,  the 
Commission  should  not  force  the 
practicing  bar  to  adopt  such  tactics  to 
avoid  the  page  limitation. 

More  fundamentally,  the  Commission 
has  proposed  in  its  several  hundred 
pages  NOPRs  a  fundamental 
restructuring  of  the  electric  utility 
industry  with  sweeping  Federal  pre- 
emptive effect  in  great  detail,  and  that 
proposal  has  elicited  literally  thousands 
of  pages  or  original  comment.  Thus,  the 
15  page  limitation  at  this  point  will  not 
allow  development  of  a  full  record,  will 
discourage  parties  from  filing  joint 
comments  and  will  only  serve  to  delay 
presentation  of  the  arguments  to  the 
rehearing  stage.  Surely,  common  sense 
and  any  notion  of  due  process  would 
dictate  removal  of  the  page  limitation 
for  thoroughly  prepared  and  argued 
reply  comments.  In  any  event,  one 
would  suspect  that  the  Commission 
sooner  or  later  at  least  is  going  to  have 
to  pretend  that  it  is  interested  in  the 
views  of  others  on  these  N'OPRs. 
whatever  the  facts  really  are.  Removal 
of  the  page  limitation  might  just  have 
given  such  an  impression,  but,  as  they 
say  in  Peoria,  the  institutional  body 
language  of  our  denial  here  will  be  all 
bad — again. 

I  support  granting  the  requests  for 
extension  of  time  in  this  order,  but 
concur  because  of  the  two  reservations. 

Charles  A,  Trabandt, 
Commissioner. 

[FR  Doc.  88-19000  Filed  8-19-88;  8:45  am) 
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18  CFR  Part  37 

IDeeiMt  No.  Rim  25-0001 

Generic  Detenninatlon  of  Rate  of 
Return  on  Common  Equity  for  Public 
UtiMee 

August  5, 1988. 

AOENCV:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
instituting  a  fifth  annual  proceeding 
concerning  generic  determination  of  the 
rate  of  return  on  common  equity  for 
public  utilities.  The  Commission  has 
established  a  discounted  cash  flow 
(DCF)  formula  to  determine  the  average 
cost  of  common  equity  for  the 
jurisdictional  operations  of  public 
utilities  and  a  quarterly  indexing 
procedure  to  calculate  benchmark  rates 
of  return.  In  this  proceeding,  the 
Commission  proposes  to  determine  the 
growth  rate  and  flotation  cost 
adjustment  factors  to  be  used  in  the 
quarterly  indexing  procedure  during  the 
year  beginning  February  1, 1989.  The 
Commission  proposes  that  these 
benchmark  rates  of  return  remain 
advisory,  as  were  those  resulting  from 
the  previous  four  annual  proceedings. 
date:  An  original  and  14  copies  of  the 
written  comments  on  this  proposed  rule 
must  be  Bled  with  the  Commission  by 
October  6, 1988. 

AOORESS:  All  filings  should  refer  to 
Docket  No.  RM88-25-000  and  should  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roberi  E.  Gian,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426  (202)  357- 
8530. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  pubUshing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
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modem  by  dialing  (202)  357-8997.  To 
access  CIPS,  set  your  communications 
software  to  use  30a  1200  or  2400  baud, 
full  duplex,  no  parity.  8  data  bits,  and  1 
stop  bit  The  full  text  of  this  notice  of 
proposed  rulemaking  will  be  available 
on  CIPS  for  10  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  1000, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission]  institutes  a 
fifth  annual  proceeding  concerning 
generic  determination  of  the  rate  of 
return  on  common  equity  for  public 
utilities.'  The  Commission  has 
established  a  discounted  cash  flow 
(DCF)  formula  to  determine  the  average 
cost  of  common  equity  for  the 
jurisdictional  operations  of  public 
utilities  and  a  quarterly  indexing 
procedure  to  calculate  benchmark  rates 
of  return.*  In  this  proceeding,  the 
Commission  proposes  to  determine  the 
growth  rate  '  and  flotation  cost 
adjustment  *  factors  to  be  used  in  the 
quarterly  indexing  procedure  during  the 
year  beginning  February  1. 1989.  The 
Commission  proposes  that  these 
benchmark  rates  of  return  remain 
advisory,  as  were  those  resulting  from 
the  previous  four  annual  proceedings.* 


'  The  annual  proceedings  were  established  by 
Order  No.  389.  Generic  Determination  of  Rate  of 
Return  on  Common  Equity  for  Electric  Utilities.  49 
FR  29946  (July  25. 1984).  FERC  Stats,  and  Regs.. 
Regulations  Preambles  1982-1965.  |  30.582  (July  18. 
1984)  and  Order  No.  389-A.  49  FR  46351  (November 
26. 1984)  (order  denying  rehearing). 

2  See  Order  No.  489.  Generic  Determination  of 
Rale  of  Return  on  Common  Equity  for  Public 
Utilities.  53  FR  3342  (February  5, 1988).  Ill  FERC 
Slats.  &  Regs.  |  30.795  (January  29, 1988).  This  was 
the  fourth  annual  proceeding  and  in  it  the 
Commission  readopled  the  DCF  formula  it  had  used 
in  the  first  three  annual  proceedings. 

'  The  growth  rate  is  the  expected  annual  rate  of 
growth  of  dividends  on  common  stock.  The  growth 
rate  for  the  electric  utility  industry  is  a  factor  in  the 
constant  growth  rate  DCF  model  that  the 
Commission  adopted  in  Order  No.  420  to  determine 
the  average  cost  of  common  equity  and  to  calculate 
the  quarterly  benchmark  rate  of  return  for  public 
utilities. 

*  Flotation  costs  include  underwriters' 
compensation  and  legal  and  printing  fees  incurred 
by  utilities  when  they  sell  new  shares  of  their 
common  slock.  An  adjustment  for  flotation  costs  is 
another  factor  in  the  formula  for  calculating  the 
benchmark  rate  of  retLm. 

^  The  first  annual  proceeding  resulted  in  Order 
No.  420.  SO  FR  21802  (May  29.  1985),  FERC  Slats,  and 
Regs..  Regulations  Preambles  1982-1985 1  30.644 
(M<iy  20.  1985)  and  Order  No.  420-A.  50  FR  34086 
(August  23,  1965)  (order  denying  rehearing).  The 
second  annual  proceeding  resulted  in  Order  No.  442. 
51  FR  343  (January  6.  1986).  Ill  FERC  Stats.  »  Regs. 
H  30677  (December  26. 1965)  and  Order  No.  442-A. 


II.  Background 

Section  205(a]  of  the  Federal  Power 
Act  (FPA)  requires  that  all  electric  rates 
subject  to  the  jurisdiction  of  the 
Commission  be  "just  and  reasonable."  ' 
In  the  exercise  of  this  statutory 
responsibility,  the  Commission  seeks  to 
set  rates  of  return  on  common  equity 
that  are  fair  to  both  utility  ratepayers 
and  utility  stockholders.  The  allowed 
rate  of  return  is  now  determined 
individually  for  each  utility  on  a  case- 
by-case  basis.  In  July  1984,  the 
Commission  adopted  procedures  for  the 
generic  determination  of  a  benchmark 
rate  of  return  on  common  equity  and  for 
its  application  in  individual  cases.''  The 
Commission  has  conducted  four  prior 
annual  proceedings  to  determine  the 
average  cost  of  common  equity  for  the 
jurisdictional  operations  of  public 
utilities  and  has  made  those  rates 
advisory.  In  that  advisory  status, 
benchmark  rates  are  intended  to 
provided  guidance  to  parties  in  rate 
proceedings  and  to  serve  as  a  reference 
point  for  the  Commission  in  setting 
allowed  rates  of  return. 

III.  Discussion 

The  Commission  has  established  a 
discounted  cash  flow  methodology  for 
estimating  the  rate  of  return  on  common 
equity.  Specifically,  that  formula  is: 

k  =  (l  +  .5g)y  +  g 

where: 

k  =  market  required  rate  of  i«turn 

y  =  cuirent  dividend  yield  (current  annual 

dividend  rate  divided  by  current  market 

price) 
g  =  expected  annual  dividend  growth  rate 
(1  +  .5g)  =  dividend  adjustment  factor  for 

quarterly  dividend  payments 
The  dividend  yield  used  in  this  DCF 
formula  is  the  median  of  the  dividend 
yields  of  those  companies  that  remain  in 
a  sample  of  utilities  after  application  of 
certain  screening  criteria.  The 
Commission  begins  with  a  group  of 
approximately  100  publicly  traded 
electric  utilities  or  combination 
companies  that  meet  the  following 
standards: 

(1)  The  utility  is  predominantly 
electric; 

(2)  The  stock  of  the  utility  is  traded  on 
either  the  New  York  or  American  Stock 
Exchange; 


51  FR  22505  (June  20.  1986).  HI  FERC  Slats.  &  Regs. 
H  30.702  (June  11. 1986)  (order  on  rehearing).  The 
third  annual  proceeding  resulted  in  Order  No,  461, 

52  FR  11  (January  2. 1987).  Ill  FERC  Slats.  &  Regs. 

H  30.722  (December  24. 1986).  and  Order  No.  461-A. 
52  FR  5757  (February  26. 1987)  (order  denying 
rehearing). 

'  16  use.  824d  (1982). 

'  See  Order  No.  389.  49  FR  29946. 


(3)  The  utility  is  included  in  the  Utility 
Compustat  II  data  base;  and 

(4)  The  utility  is  not  excluded  by  the 
Commission  based  on  a  case-by-case 
determination  that  its  data  is 
unavailable  or  inappropriate. 

The  Commission  excludes  companies 
from  the  sample  if: 

(1)  The  company's  common  stock  is 
no  longer  pubUcly  traded  due  to  merger 
or  other  action; 

(2)  The  company  has  decreased  or 
omitted  a  common  dividend  payment  in 
the  current  or  prior  three  quarters;  or 

(3)  The  Commission  determines  on  a 
case-by-case  basis  that  some  other 
occurrence  has  caused  the  dividend 
yield  for  that  company  to  be 
substantially  misleading  and  to  bias  the 
resulting  quarterly  average. 

The  quarterly  dividend  yield  for  each 
company  is  computed  by  dividing  the 
dividend  rate  by  the  price.  The  dividend 
rate  is  the  "indicated  dividend  rate," 
which  is  the  last  declared  quarterly 
dividend  multiplied  by  four.  The  price 
used  in  calculating  the  quarterly 
dividend  yield  is  the  simple  average  of 
the  three  monthly  high  and  low  prices 
for  the  quarter.  The  dividend  yield  used 
in  the  quarterly  indexing  procedure  is 
the  average  of  the  two  most  recent 
quarterly  median  yields. 

As  required  by  S  37.4  of  the 
Commission's  regulations,  the 
Commission  is  proposing  to  establish 
the  growth  rate  and  flotation  cost 
adjustment  to  be  used  in  the  quarterly 
indexing  procedure  for  the  year 
beginning  February  1. 1989. 

A.  Growth  Rate 

To  estimate  the  expected  annual 
dividend  growth  rate,  the  Commission 
proposes  to  rely  primarily  on  a 
fundamental  analysis  approach  and  a 
two-stage  growth  model,  as  it  did  in  the 
most  recent  annual  proceeding."  In  the 
fundamental  analysis  approach,  the  two 
underlying  components  of  expected 
annual  dividend  growth,  growth  from 
retention  of  earnings  and  growth  from 
sales  of  new  common  stock,  are 
evaluated.  Growth  from  retention  of 
earnings,  or  internal  growth,  is  a 
function  of  expected  return  on  common 
equity  (r)  and  the  expected  retention 
ratio  (b).  Growth  from  sales  of  new 
common  stock,  or  external  growth,  is  a 
function  of  the  amount  of  stock  expected 
to  be  sold  (s)  and  the  expected  price  of 
those  sales  relative  to  book  value  (v). 
The  formula  for  estimating  the  growth 
rate  based  on  this  fundamental  analysis 
is  g  =  br  -(-  sv.  The  two-stage  growth 


•  See  Order  No.  489,  53  FR  at  3350. 
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analysis  involves  separate  evaluation  of 
near-term  and  long-term  growth 
expectations. 

The  Commission  also  proposes  to 
consider  other  data  and  methods  for 
estimating  the  expected  growth  rate, 
butr  primarily  as  a  check  on  the 
reasonableness  of  its  growth  rate 
determination  based  on  the  fundamental 
and  two-stage  growth  analyses. 

B.  Flotation  Cost  Adjustment 

Flotation  costs  are  incurred  by 
utilities  when  they  sell  new  shares  of 
their  common  stock  and  include 
issuance  costs,  such  as  underwriters' 
compensation  and  legal  and  printing 
fees.  Although  relatively  small,  flotation 
costs  are  not  accounted  for  elsewhere  in 
a  company's  cost  of  service  and  are 
therefore  included  in  the  calculation  of 
the  cost  of  common  equity. 

The  Commission  proposes  to  continue 
its  existing  policy  on  flotation  costs  by 
calculating  an  industry  average 
adjustment  to  the  required  rate  of  return 
to  compensate  utilities  for  issuance  costs 
only.*  The  Commission  proposes  to 
estimate  the  adjustment  to  the  required 
rate  of  return  for  flotation  costs  using  the 
following  formula: 


k*  = 


where: 

K*  =  Flotation  cost  adjustment  to  required 

rate  of  return 
f  =  industry  average  flotation  cost  as  a 

percentage  of  offering  price 
B  =  proportion  of  new  common  equity 

expected  to  l>e  issued  annually  to  total 

common  equity 

This  formula  determines  an  increment  to 
the  cost  of  common  equity  which 
reflects  the  average  annualized  amount 
of  flotation  costs  incurred  by  the  utility 
industry. 

IV.  Written  Comment  Procedure 

The  Commission  invites  all  interested 
persons  to  submit  written  data,  views, 
and  other  information  concerning  the 
proposals  in  this  Notice.  All  comments 
in  response  to  this  Notice  should  be 
submitted  to  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  and  should  refer  to  Docket  No. 
RM88-25-000.  An  original  and  fourteen 
copies  should  be  filed  with  the 


Commission  on  or  before  October  6, 
1988. 

Written  comments  will  be  placed  in 
the  Commission's  public  files  and  will 
be  available  for  inspection  in  the 
Commission's  Public  Reference  Room, 
Room  1000,  825  North  Capitol  Street, 
NE.,  Washington,  DC,  during  regular 
business  hours. 

V.  Regulatory  Flexibility  Act 
CertiHcation 

The  Regulatory  Flexibility  Act '° 
requires  the  Commission  to  describe  the 
impact  that  a  proposed  rule  would  have 
on  small  entities  or  to  certify  that  the 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Nearly  all  of  the  jurisdictional 
utilities  which  would  be  affected  by  the 
proposed  rule  are  too  large  to  be 
considered  "small  entities"  within  the 
meaning  of  the  Act.* '  Accordingly,  the 
Commission  certifies  that  this  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

VI.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  a  Commission  action  that 
may  have  a  significant  effect  on  the 
human  environment.'*  The  Commission 
has  categorically  excluded  certain 
actions  from  these  requirements  as  not 
having  a  significant  effect  on  the  human 
environment.*'  The  Commission  has 
found  that  matters  affecting  rates  for  the 
purchase  or  sale  of  electricity  are  not 
major  federal  actions  that  have  a 
significant  environmental  impact.'*  The 
generic  rate  of  return  is  a  factor  to  be 
considered  in  the  determination  of 
electric  rates.  Thus,  no  environmental 
assessment  or  environmental  impact 
statement  is  necessary  for  the 
requirements  of  this  Notice  of  Proposed 
Rulemaking. 


*  The  Commission  adopted  this  flotation  cost 
policy  in  Order  No.  420  and  reaffirmed  it  in  Order 
Nos.  442.  461.  and  489. 


'°  5  U.S.C.  801-812  (1982). 

■ '  The  Act  defines  a  "small  entity"  as  a  small 
business,  a  small  nol-for-pront  enterprise  or  a  small 
governmental  jurisdiction.  5  U.S.C.  eOl(b)  (1982).  A 
"small  business"  is  deflned  by  reference  to  section  3 
of  the  Small  Business  Act.  as  an  enterprise  which  is 
"independently  owned  and  operated  and  which  is 
not  dominant  in  its  field  of  operation. '  15  U.S.C. 
6.32(a)  (1982). 

"  Order  No.  486,  Regulations  Implementing 
National  Environmental  Policy  Act.  52  F.R.  47.897 
(Dec.  17, 1987).  FERC  Stats.  &  Regs.  1  30.783  (Dec.  10. 
1987).  codified  at  18  CFR  Part  380. 

"W.  codified  at  §380.4. 

=  ' W..  codified  at  ?  :wn4(a)(15). 


VII.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  '*  and 
the  Office  of  Management  and  Budgets 
(0MB)  regulations  '*  require  that  the 
OMB  approve  certain  information 
collection  requirements  imposed  by 
agency  rule.  The  proposed  rule  in  this 
proceeding  does  not  impose  any 
information  collection  requirements. 
Therefore,  the  Commission  is  not 
submitting  this  rule  to  the  OMB  for 
review  or  approval. 

List  of  Subjects  m  18  CFR  Part  37 

Electric  power  rates,  Electric  utilities. 
Reporting  and  recordkeeping 
requirements. 

By  direction  of  the  Commission. 
Lois  O.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-19001  Filed  8-19-88;  8;45  am) 

BtLUNQ  CODE  e717-<l1-M 

18  CFR  Parts  284  and  385 
[Docket  No.  RM88- 13-000] 

Brokering  of  Interstate  Natural  Gas 
Pipeline  Capacity 

Issued:  August  15, 1988. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking: 

extension  of  time. 

summary:  On  April  4. 1988.  the 
Commission  issued  a  proposed  rule  to 
allow  holders  of  firm  transportation 
rights  on  an  interstate  natural  gas 
pipeline  to  sell  or  assign  those  rights.  (53 
FR  15061,  April  27, 1988).  On  August  15. 
1988,  an  extension  of  time  was  granted 
at  the  request  of  various  interested 
groups  for  the  filing  of  supplemental 
comments  on  the  proposed  rule. 
DATES:  The  time  for  filing  supplemental 
comments  is  extended  from  September 
2, 1988  to  September  16. 1988. 
ADDRESS:  Office  of  the  Secretary,  825 
North  Capitol  Street.  NE,  Washington, 
DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lois  D.  Cashell,  Acting  Secretary.  (202) 
357-8400. 

SUPPL£MENTARY  INFORMATION: 
Extension  of  Time 

On  August  5, 1988,  Associated  Gas 
Distributors,  American  Gas  Association. 
Interstate  Natural  Gas  Association  of 
America,  and  United  Distribution 
Companies  (Parties)  filed  a  motion  for 


'  44  use.  3301-3520  (1982). 
»  5  CFR  1320.13  (1987). 
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an  extension  of  time  for  the  filing  of 
supplemental  conunents  in  response  to 
the  Commission's  Notice  issued  July  1, 
1988,  in  the  above-docketed  proceeding. 
The  motion  states  that  due  to  the 
complexity  of  the  issues  raised  in  this 
proceeding,  more  time  is  needed  within 
which  to  analyze  these  issues  and  to 
coordinate  the  filing  of  supplemental 
comments. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for  the 
filing  of  supplemental  comments  is 
granted  to  aiad  inchiding  September  16. 
1988. 

Lois  D.  Cariiell. 
Acting  Secretary. 

Statement  of  Commiasioaer  Charles  A. 
Trabandt  Regarding  Notice  of  Extension 
of  Tune 

Issued:  Aiigtist  16, 19S& 

I  am  pleased  that  the  Commission  has 
granted  the  consensus  request  from 
several  segments  of  the  natural  gas 
industry  for  an  extension  of  time  to  file 
supplemental  comments  on  the  Notice 
Of  Proposed  Rule  (NOPR)  in  this  docket. 
I  attended  the  morning  session  of  the 
staff  technical  conference  held  on  July 
28. 1988.  and  I  was  struck  by  the  obvious 
conceptual  and  skeletal  nature  of  the 
discussion,  very  much  similar  to  that  of 
a  Notice  of  Inquiry  Conference,  rather 
than  a  so-called  technical  conference  on 
a  four-month  old  NOf^.  (Also,  please 
see  my  separate  opinion  in  CNG 
Transmission  Corporation.  Docket  No. 
RP88-217-000.  et  ai.,  for  other 
observations  about  third  party  capacity 
fdlocation). 

It  is  abundantly  clear  now  that  the 
primary  focus  throughout  the  industry 
still  is  on  the  fundamental  issue  of  what 
specifically  might  be  brokered  and  not 
how  and  when  it  should  be  brokered.  It 
also  is  dear  now  that  the  "right"  to  be 
brokered,  be  it  called  a  firm 
transportaticm  right  or  a  capacity  right, 
or  anything  else,  probably  will  be  a 
direct  function  of  definition  to  be 
accomplished  in  pending  and  future 
cases  addressing  the  conversion  of  firm 
sales  to  firm  transportation  service 
under  the  Order  No.  438  and  Order  No. 
500  series  of  rules.  Under  those 
circiunstances.  as  the  representative  for 
the  Independent  Petroleum  Association 
of  America  aptly  noted,  it  is  virtually 
impossible  to  know  how  capacity 
brokering  will  work  and  potentially 
affect  the  interests  of  any  interested 
party;  that  is,  unless  and  until  there  is  a 
much  more  specific  definition  of  what, 
in  fact,  is  going  to  be  brokered  on 
individual  pipelines  and  the  impact  of 
such  proposed  brokering  can  be 
ass<>!)9ed  more  concretely. 


Also,  the  most  recent  quarterly  report 
on  transportation  carnage  by  INGAA 
dociunents  that  in  the  first  quarter  of 
1988,  the  »aet  majority  of  nationwide 
transportation  of  nataral  gas  was  under 
NGPA  section  311  authority  {77%  vs.  13% 
under  NGA  Section  7  and  8%  under 
Order  No.  436  blanket  certificates)  in  the 
form  of  intemiptible  services  (89%  vs. 
11%  firm  transport).  Consequently,  the 
Commission  and  the  industry  must 
proceed  with  caution  in  fashioning  a 
more  definitive  proposal  for  capacity 
brokering  before  any  form  of  generic 
program  is  implemented.  L  therefore, 
reiterate  again  my  recommendation  to 
all  interested  parties  that  the 
Commission  should  analyze  carefully 
the  public  comments  in  this  docket  and 
then  re-notice  in  a  new  NOPR  a  much 
more  specific  and  well-reasoned 
proposal  for  any  generic  form  of 
"capacity"  or  other  transportation  right 
brokering  on  a  natioBwide  basis.  That 
is,  if  a  majority  remains  persuaded  to 
proceed  at  this  time  with  any  form  of 
generic  capacity  brokering,  as 
distinguished  &t)m  third  party  capacity 
re-allocation  and  an  experiment 

In  the  meantime,  the  Commission 
must  allow  the  third  party  re-allocation 
of  unused  transportation  services/ 
capacity,  as  I  called  for  in  my  separate 
opinion  in  the  CNG  case,  and  as  did 
many  participants  in  the  staflF  technical 
conference.  Knally,  there  may  be  merit 
in  some  form  of  capacity  brokering 
experiment  on  one  or  two  pipelines,  as 
discussed  at  the  July  27  Ccunmission 
meeting.  Nevertheless,  third  party  re- 
allocation should  commence 
immediately — and  not  be  held  hostage 
to  the  experiment  and  an  eventual 
rule — and  there  must  be  a  new  NOPR  to 
re-notice  capacity  brokering  on  any 
proposed  generic  basis  before  any 
consideration  of  a  final  rule  in  this 
docket  for  nationwide  implementation 
of  the  capacity  brokering  concept. 

I  look  forward  with  great  interest  to 
the  supplemental  comments  to  be  filed 
in  mid-September,  with  the  additional 
time  providing  a  more  reasonable 
opportunity  for  analysis  and  comment 
regarding  die  NOPR,  in  the  aftermath 
of/fallout  from  the  technical  conference. 
It  appears  to  me,  at  least,  that  the 
Commission's  direction  is  much  clearer 
now  and  should  become  more  apparent 
on  the  face  of  the  forthcoming 
comments. 
Charles  A.  Trabandt. 
Commissioner. 
(FR  Doc.  88-18933  Filed  8-19-88;  8:45  am) 

BILUNa  COOE  (717-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  SMurtty  AdrnMstnitton 

20  CFR  Parts  404  and  416 


Treatment  of  OW-Aigs,  Survivora,  and 
Diaability  Inauranoa  Paymanta  In  the 
Aid  to  Fanyee  wNti  Oapandant 
ChHdran  Program  (AFDO—Oiract 
Payment  to  BeneWclariea  Under  Age 
18 

AOENCV:  Social  Security  Administration. 
HHS. 

action:  Proposed  rule. 

summary:  We  propose  to  revise  20  CFR 
404.2040  which  prescribes  the  use  of 
benefit  payments  by  a  representative 
payee.  The  proposed  regulation  covers 
our  existing  policy  on  the  treatment  of 
all  title  II  benefits  (retroactive  lump  sum 
and  monthly]  when  paid  to  a 
representative  payee  on  behalf  of  a 
beneficiary  who  is  a  member  of  an  Aid 
to  Families  with  Dependent  Children 
AFDC)  assistance  unit  We  propose  to 
clarify  existing  policy  to  state  that  we 
do  not  consider  it  inappropriate  for  a 
representative  payee  to  make  the 
benefit  payments  available  to  the  AFDC 
assistance  unit. 

DATE:  Your  comments  will  be 
considered  if  we  receive  them  no  later 
than  October  21, 1988. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Seciuity, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore, 
Maryland  21235.  or  delivered  to  3-B-4 
Operations  Building.  6401  Security 
Boulevard.  Baltimore,  Maryland  21235, 
between  8:00  a jn.  and  4:30  p.m.  on 
regular  business  days.  Comments 
received  may  be  inspected  during  these 
same  hours  by  making  arrangements 
with  the  contact  person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Berge,  Legal  Assistant,  3-B-4 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
(301)  594-74S2. 

SUPPLEMENTARY  MFORMATION:  The 

purpose  of  the  proposed  regulation  is  to 
provide  a  needed  clarification  of  our 
policy  concerning  the  treatment  of  all 
tide  U  benefits  (retroactive  lump-sum 
and  monthly)  when  paid  to  a 
representative  payee  on  behalf  of  a 
beneficiary  who  is  a  member  of  an 
AFDC  assistance  unit  by  stating  that  we 
do  not  consider  it  inappropriate  for  a 
representative  payee  to  make  the 
benefit  payments  available  to  the  AFDC 
assistance  unit. 
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Section  402(a)(17)  of  the  Social 
Security  Act  (the  Act),  which  was 
amended  by  section  2304  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  (Pub.  L  97-35),  provides  that  when 
a  person  in  an  AFDC  assistance  unit 
receives  an  amount  of  income  that, 
together  with  other  countable  income  in 
the  month  of  receipt  not  excluded  under 
section  402(a)(8)  of  the  Act,  exceeds  the 
State's  standard  of  need,  the  assistance 
unit  is  ineligible  for  AFDC  for  a 
prescribed  period  of  time.  This  period 
(in  months)  is  determined  by  dividing 
the  total  of  the  lump-sum  and  other 
countable  income  received  in  the  month 
by  the  State's  monthly  needs  standard 
applicable  to  the  family  unit.  The  Senate 
Committee  on  the  Budget,  in  addressing 
this  provision,  specifically  identified 
retroactive  Social  Security  benefits  as 
the  kind  of  lump-sum  payments  that 
should  be  considered  available  to  meet 
the  ongoing  needs  of  an  AFDC  family 
(Senate  Rep.  No.  97-139,  97th  Cong.,  1st 
Sess.  (1931)  at  p.  504,  printed  in  (1981) 
U.S.  Code  Cong,  and  Admin.  News  771). 

Section  402(a)(38)  of  the  Act,  as 
amended  by  section  2640  of  the  Deficit 
Reduction  Act  of  1984  (Pub.  L.  98-369), 
generally  requires  that  parents  and 
brothers  and  sisters  of  a  dependent 
child  who  are  living  in  the  same 
household  as  the  dependent  child  and 
who  meet  the  age  and  deprivation 
requirements  must  also  be  included  in 
the  assistance  unit.  Thus,  it  is  no  longer 
possible,  as  under  prior  law,  for  a 
caretaker  relative  to  exclude  a 
potentially  eligible  child  who  is,  or  will 
be  receiving  other  income  (e.g.,  title  II 
benefits)  from  the  AFDC  assistance  unit. 

AFDC  interim  final  regulations 
published  on  September  10, 1984,  at  49 
FR  35586  provide  that  income  and 
resources  of  all  the  individuals  required 
to  be  included  in  the  assistance  unit 
must  be  considered  in  determining 
eligibility  and  payment  for  the 
assistance  unit.  In  this  connection,  the 
statute  specifically  provides  for  the 
inclusion  of  title  II  benefits, 
notwithstanding  the  authority  for 
payment  of  such  benefits  to 
representative  payees  which  is  found  in 
section  205(j).  Under  the  AFDC  policy, 
when  title  II  benefits  are  paid  to  a 
representative  payee  on  behalf  of  a 
member  of  the  assistance  unit  and  the 
payee  lives  in  the  same  household  as  the 
assistance  unit,  the  title  II  benefits  must 
be  counted  as  income.  When  the 
representative  payee  does  not  live  in  the 
household,  the  title  II  benefits  are 


included  only  to  the  extent  that  the 
payee  makes  them  available  for  the 
support  of  the  beneficiary.  This  is 
consistent  with  our  permitting  the 
benefits  to  be  used  for  other  members  of 
the  unit. 

Because  of  the  above  changes  in  the 
Act,  we  are  proposing  to  revise  20  CFR 
404.2040,  which  prescribes  the  use  of 
benefit  payments  by  a  representative 
payee,  by  adding  a  paragraph  to  this 
section  that  covers  our  policy 
concerning  the  treatment  of  all  title  II 
benefits  (retroactive  lump-sum  and 
monthly)  when  paid  to  a  representative 
payee  on  behalf  of  an  AFDC  recipient. 
We  propose  to  clarify  existing  policy  by 
stating  that  we  do  not  consider  it 
inappropriate  for  a  representative  payee 
to  make  the  benefit  payments  available 
to  the  AFDC  assistance  unit. 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  it  will  result  in 
negligible  administrative  costs  or 
savings.  It  has  no  affect  on  the  amount 
of  benefit  payments  or  existing 
operating  procedures  under  the  Old-Age, 
Survivors  and  Disability  Insurance 
program.  The  provision  for  direct 
payment  to  beneficiaries  under  age  18 
will  have  no  cost  impact.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  these  rules  only  affect 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Pub.  L 
96-354,  the  Regulatory  Flexibility  Act,  is 
not  required. 

Paperwork  Reduction  Act 

These  proposed  regulations  impose  no 
additional  reporting/recordkeeping 
requirements  requiring  0MB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.802  Social  Security- 
Disability  Insurance;  13.803  Social  Security — 
Retirement  Insurance;  13.804  Social 
Security — Survivors  Insurance;  13.807 
Supplemental  Security  Income) 

List  of  Subjects 
20  CFR  Part  404 
Administrative  practice  and 


procedure.  Death  benefits,  Disability 
benefits.  Old-age,  survivors,  Disability 


insurance. 


20  CFR  Port  416 


Administrative  practice  and 
procedure.  Aged,  Blind,  Disabled.  Public 

assistance  programs,  Supplemental 
Security  Income  (SSI). 

Dated:  April  15, 1988. 
Dorcas  R.  Hardy, 

Commissioner  of  Social  Security. 

Approved;  June  28. 1988. 
Otis  R.  Bowen, 

Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  Subpart  U  of  Part  404  and 
Subpart  F  of  Part  416  of  20  CFR  Chapter 
III  are  proposed  to  be  amended  as 
follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE 

1.  The  authority  citation  for  Subpart  U 
continues  to  read  as  follows: 

Authority:  Sees.  205  (a),  (j),  and  (k).  and 
1102  of  the  Social  Security  Act;  42  U.S.C.  405 
(a),  (j),  (k),  and  1302. 

§404.2010    [Amended] 

2.  Section  404.2010  is  amended  by 
changing  "4"  to  "7"  in  paragraph  (b)(6). 

3.  Paragraph  (a)  of  §  404.2040  is 
revised  to  read  as  follows: 

§  404.2040    Use  of  benefit  payments. 

(a)  Current  maintenance.  (1)  We  will 
consider  that  payments  we  certify  to  a 
representative  payee  have  been  used  for 
the  use  and  benefit  of  the  beneficiary'  if 
they  are  used  for  the  beneficiary's 
current  maintenance.  Current 
maintenance  includes  cost  incurred  in 
obtaining  food,  shelter,  clothing,  medical 
care,  and  personal  comfort  items. 

Example:  An  aged  beneficiary  is  entitled  to 
8  monthly  Social  Security  benefit  of  S400.  Her 
son,  who  is  her  payee,  disburses  her  benefits 
in  the  following  manner; 

Rent  and  utilities S200 

Medical 25 

Food 60 

Clothing  (coat) 55 

Savings 3" 

Miscellaneous 30 

The  above  expenditures  would  represent 
proper  disbursements  on  behalf  of  the 
beneficiary. 
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(2)  Notwithstanding  the  provisions  of 
paragraph  (b)(1)  of  this  section,  if  a 
beneficiary  is  a  member  of  an  Aid  to 
Families  With  Dependent  Children 
(AFDC)  assistance  unit,  we  do  not 
consider  it  inappropriate  for  a 
representative  payee  to  make  the 
benefit  payments  available  to  the  AFDC 
assistance  unit. 


4.  Section  404.2045  is  amended  by 
striking  the  first  sentence  of  para^aph 
(a)  and  replacing  it  by  the  following: 

S  404.2045    Cons«nnitk>n  and  investment 
of  beiwfn  payments. 

(a)  General.  After  the  representative 
payee  has  used  ben^t  payments 
consisteot  with  the  guidelines  in  this 
subpart  (see  S  404.2040  regar(&ig  nse  of 
benefits),  any  remaining  amount  shall  be 
conserved  or  invested  on  behalf  of  the 
beneficiary.*  *  * 


PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED. 
BLINO,  AND  DISABLED 

1.  The  authority  citation  for  Subpart  F 
continues  to  read  as  follows: 

AathHlty:  Sees.  1102  and  1631(a)(2]  and 
(d)(1)  of  the  Social  Security  Act;  42  U.S.a 
1302  and  1383  (a)(2)  and  (d)(1). 

§416.610    [AmwHtod] 

2.  Section  416.610  is  amended  by 
changing  "4"  to  "7"  in  paragraph  (b)(3). 

[FR  Doc.  88-18930  Filed  8-19-88;  8:45  am) 
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Heeltti  Cere  Flnendng  Administretion 

42  CFR  Perts  405  and  413 
[BER(>42»-I>] 

Medicare  Program;  Changee 
Concerning  Suipenalon  of  Medicare 
Payments,  Interest  Rates  Charged  on 
Overpayments  and  Underpayments, 
and  Determinations  of  Allowable 
Interest  Expense 

AQENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

SINUIARY:  This  rule  proposes  changes  to 
the  Medicare  regulations  to  provide  for 
the  following: 

•  Elimination  of  the  requirement  that, 
in  cases  of  overpayments  to  health  care 
providers  and  suppliers,  the  contractor 
must  make  a  determination  before  the 
payment  can  be  suspended  that  a 
suspension  of  payment  is  needed  to 
protect  the  program  against  financial 
loss.  In  addition,  we  would  clarify  that 


suspended  funds  are  used  to  repay 
overpayments  and  the  remaining 
balance,  if  any,  would  be  returned  to  the 
health  cate  provider  or  supplier. 

•  Assessment  of  the  higher  of  the 
private  consumer  rate  or  the  current 
value  of  funds  rate  of  interest  on 
overpayments  and  underpayments  to 
providers  and  suppliers. 

•  Modification  of  the  requirement  that 
investment  income  of  providers  from 
gifts  and  grants,  if  commingled,  be  offset 
against  o^ervnse  allowable  interest 
expense  to  permit  the  pooling  of  such 
funds  for  investment  purposes. 

•  Extension  of  the  list  of  exceptions 
to  the  interest  expense  reduction 
provision  to  include  investment  income 
from  deferred  compensation  plans  and 
self-insurance  funds. 

This  proposed  rule  is  intended  to 
conform  the  regulations  with  law  and 
established  policy,  to  provide  necessary 
clarification,  and  to  protect  the 
Government's  interest 

DATE:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5:00  p.m.  on  October  21. 1988. 

ADDRESS:  MaU  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BERC-429-P,  P.O.  Box  26676. 
Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 

Room  a09-G.  Hubert  R  Humphrey 

Building,  200  Independence  Avenue 

SW..  Washmgton.  DC.  or 
Room  13Z,  East  High  Rise  Building,  6325 

Security  Boulevard,  Baltimore. 

Maryland 

In  commenting,  please  refer  to  file 
code  BERC-429-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  aher  publication  of  a  document, 
in  Room  30&-G  of  the  Department's 
offices  at  200  Independence  Avenue 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5:00  p.m.  (phone:  202-245-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 

Don  Novitski  (Suspension  of  Payments), 

(301)  966-7496 
Paul  Krieger  (Interest  Rates  on 

Overpayments),  (301)  966-7518 
Ward  Pleines  (All  Other  Provisions). 

(301)  966-^528 


SUPPLEMENTARY  INFORMATION: 

I.  Suspenaien  at  Medicare  Payments 

A.  Background 

Regulations  at  42  CFR  405.370  provide 
that  payments  authorized  to  be  made  to 
providers  and  suppliers  of  health  care 
services  and  suj^Iies  under  the 
Medicare  program  may  be  suspended,  in 
whole  or  in  part,  by  an  intermediary  or  a 
carrier,  when  it  has  been  determined 
that  the  provider  or  supplier  has  been 
overpaid,  and  reliable  evidence  shows 
that  an  overpayment  exists  or  that  the 
payments  to  be  made  may  not  be 
correct  Section  405.370  does  not  specify 
the  disposition  of  suspended  payments. 

Sections  1815  (a)  and  (d)  and  1833(j)  of 
the  Social  Security  Act  (the  Act),  the 
Federal  Claims  Collection  Act  of  1966. 
as  amended,  (31  U.S.C.  3711).  and  42 
CFR  401.607  (a)(2)  and  (d)  and 
405.1803(0)  allow  contractors  that  have 
the  opportunity  to  offset  an 
overpayment  to  do  so.  However, 
regulations  at  {  40S.370(b)  provide  that 
in  ordo-  to  proceed  with  a  suspension  of 
payment  in  oveipayment  situation,  the 
contractor  must  have  determined  that 
"the  suspension  of  the  payments,  in 
whole  or  in  part  is  needed  to  protect  the 
program  against  financial  loss." 

B.  Proposed  Changes 

We  are  proposing  to  eliminate  the 
requirement  that  prior  to  suspension  of 
payments,  the  intermediary  or  carrier 
make  a  determination  that  suspension  of 
payments  to  providers  or  suppliers  is 
needed  to  protect  the  program  against 
financial  loss. 

It  is  apparent  that,  when  an 
overpayment  has  been  identified,  the 
program  is  already  losing  interest  on  the 
funds  overpaid.  We  beheve  that  it  is  not 
necessary  to  make  a  separate 
determination  that  suspension  is  needed 
to  protect  the  program  from  financial 
loss.  It  can  be  assumed  that  there  is 
financial  loss  when  the  contractor  has 
complied  with  recovery  procedures  in 
§  405.371  and  §  405.372  and  the  provider 
or  supplier  has  not  voluntarily  refunded 
the  overpayment. 

In  addition,  requiring  contractors  to 
make  a  determination  on  every 
overpayment  causes  additional 
administrative  costs  and  delays  the 
recovery  process  further.  Accordingly, 
we  are  proposing  to  eliminate  the 
requirement  located  in  {  405.370(b).  that 
"the  intermediary  or  carrier  has 
determined  that  the  suspension  of 
payments,  in  whole  or  in  part,  is  needed 
to  protect  the  program  against  financial 
loss."  In  addition,  as  part  of  the 
proposal,  we  would  correct  cross- 
references  in  §  405.370(a). 
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We  believe  that  this  policy  is  in 
accordance  with  the  provisions  of  the 
Federal  Claims  Collection  Standards  (4 
CFR  Parts  101-105).  Section  102.1  states 
that  each  Federal  agency  is  to  take 
aggressive  action,  on  a  timely  basis,  to 
collect  overpayments.  Section  102.3 
requires  collection  by  offset  and  does 
not  require  a  determination  that  offset  is 
needed  to  protect  the  program  against 
fmancial  loss. 

We  are  also  proposing  to  clarify 
HCFA's  policy  regarding  the  disposition 
of  suspended  payments.  Suspended 
funds  would  first  be  applied  to  liquidate, 
in  whole  or  in  part,  overpayments  that 
are  the  basis  for  the  suspension.  Any 
remaining  suspended  funds  would  be 
applied  to  any  other  determined 
Medicare  overpayments.  In  the  absence 
of  a  further  obligation  to  the  Department 
of  Health  and  Human  Services  or  other 
legal  requirement  (such  as  an  IRS  levy), 
the  excess  would  be  refunded  to  the 
provider  or  supplier.  In  this  regard,  the 
oveipayment  would  include  any  interest 
assessed  under  S  405.376  or  other 
applicable  provision. 

II.  Interest  Rates  Charged  on 
Overpayments  and  Underpayments 

A.  Background 

Section  117  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982  (Pub.  L 
97-248),  which  added  sections  1815(d) 
and  1833(j)  to  the  Act,  gave  the 
Secretary  the  authority  to  assess 
interest  charges  on  delinquent  Medicare 
overpayments  or  underpayments.  These 
provisions  of  the  law  require  that  once  a 
final  determination  is  made  that  a 
provider  or  suppUer  of  services  has 
received  an  overpayment  or 
underpayment  from  Medicare  and 
payment  of  the  excess  or  deficit  is  not 
made  within  30  days  of  the  date  of  the 
final  determination,  interest  charges  will 
be  applied  to  the  balance  due  to  or  from 
the  provider  or  supplier.  These  sections 
provide,  in  part  "*  *  *  interest  shall 
accrue  on  the  balance  of  such  excess  or 
deficit  *  *  *  at  a  rate  determined  in 
accordance  with  the  regulations  of  the 
Secretary  of  the  Treasury  applicable  to 
charges  for  late  payments."  Prior  to  the 
passage  of  Pub.  L.  97-248,  HCFA  had 
relied  on  common  law  authority  to 
charge  interest  on  these  overpayments. 

The  regulations  implementing  these 
provisions  were  published  in  the  Federal 
Register  on  December  6. 1982  (47  FR 
54814)  and  are  set  forth  at  §  405.376. 
Section  405.376  specifies  the  rules  for 
assessing  and  paying  interest  on 
Medicare  overpayments  and 
underpayments.  Section  405.376(d) 
states  that  the  interest  rate  on 
overpayments  and  underpayments  is  the 


prevailing  interest  rate  specified  in 
Treasury  bulletins  issued  under  section 
8020.20  of  the  Treasury  Fiscal 
Requirements  Manual  (now  section 
8025.40  of  the  Treasury  Financial 
Manual).  We  adopted  this  rate,  known 
as  the  current  value  of  funds  (CVF)  rate, 
in  the  December  6. 1982  final  rule 
because  at  that  time,  it  was  the  only  rate 
falling  within  the  statutory  language. 

Since  we  implemented  the  provisions 
of  S  405.376.  the  CVF  rate  has 
consistenUy  been  lower  than  the  prime 
rate  or  any  other  commercial  lending 
rate.  As  a  result,  HCFA  has  been  at  a 
disadvantage  since  there  has  been  less 
incentive  for  overpaid  providers  and 
suppliers  to  repay  promptly  any 
overpayments  due  HCFA.  Since  most 
providers  and  suppliers  have  to  borrow 
funds  at  the  market  rate  or  higher,  there 
is  little  incentive  under  our  current 
regulations  to  refund  any  Medicare 
overpayment  since  they  can  retain 
program  funds  at  the  much  lower  CVF 
rate  of  interest.  The  result  is  that  the 
Medicare  program  provides  a  below- 
market  rate  loan  to  these  providers  and 
suppliers. 

Also,  the  CVF  rate  changes  only  when 
the  annual  average  investment  rate  of 
the  Treasury  loan  account  fluctuates  by 
more  than  two  percent.  This  reduces 
responsiveness  to  the  market  place.  For 
example,  since  October  1983,  HCFA  has 
not  been  able  to  charge  more  than  nine 
percent  per  annum  on  outstanding 
overpayments.  The  nine  percent  rate 
remained  in  effect  through  December 
1985.  For  the  calendar  years  1986, 1987, 
and  1988,  the  CVF  rate  was  eight,  seven, 
and  six  percent,  respectively. 

Subsequent  to  the  passage  of  the  Debt 
Collection  Act  of  1982  (Pub.  L  97-365), 
the  Federal  Claims  Collection  Standards 
were  modified  to  provide  for  rates  of 
interest  in  addition  to  the  CVF  rate.  (See 
4  CFR  102.13(c).)  The  Secretary  of  the 
Treasury  has  revised  his  regulations, 
setting  forth  a  higher  rate,  that  is.  the 
private  consumer  rate  (PCR),  which  may 
be  revised  quarterly.  Furthermore, 
section  8025.40  of  the  Treasury  Financial 
Manual  permits  a  higher  rate  of  interest 
to  be  assessed  if  it  is  determined  that  a 
higher  rate  is  necessary  to  protect  the 
Government's  interest. 

The  Departmental  Federal  Claims 
Collection  regulations  (45  CFR  30.13), 
published  January  5, 1987  (52  FR  260). 
allow  HCFA  lo  assess  the  higher  private 
consumer  rate  (PRC)  of  interest  on 
delinquent  nvprpaymenfs  in  contexts 
outside  the  scope  of  §  405.376.  The 
Departmental  regulations  have  adopted 
the  PCR  for  application  to  many  types  of 
debts  owed  to  the  Department.  As  of 
December  31, 1987,  the  PCR  was  14.625 


percent.  This  is  more  than  double  what 
is  charged  under  the  existing  regulations 
for  overpayments  due  the  Medicare 
program. 

B.  Proposed  Changes 

We  are  proposing  to  amend 
§  405.376(d)  to  allow  a  higher  interest 
rate  on  overpayments  and 
underpayments  to  providers  and 
suppliers  under  the  Medicare  program. 
The  proposed  change  would  permit  us  to 
assess  the  higher  of  the  rate  as  fixed  by 
the  Secretary  of  the  Treasury  after 
taking  into  consideration  private 
consumer  rates  of  interest  prevailing  on 
the  date  of  final  determination  or  the 
CVF  rate.  Because  we  believe  that  the 
PCR  is  a  rate  determined  in  accordance 
with  the  regulations  of  the  Secretarj'  of 
the  Treasury,  the  use  of  the  PCR  as  an 
alternative  interest  rate  satisfies  the 
statutory  requirements  of  sections 
1815(d)  and  1833(j)  of  the  Act.  It  would 
also  create  uniformity  with  the 
Departmental  interest  assessment 
regulation  at  45  CFR  30.13. 

Assessing  interest  at  the  higher  of 
these  two  rates  should  reduce  the  time 
providers  and  suppliers  are  taking  to 
repay  overpajmients.  It  should  also 
decrease  the  number  of  repayment 
schedules  and  the  number  of  delinquent 
cost  reports  by  eliminating  the  financial 
advantage  the  providers  and  suppliers 
enjoy  by  not  paying  promptly. 

We  are  also  proposing  to  revise  the 
regulations  to  indicate  the  change  in  the 
citation  of  8020.20  of  the  Treasury  Fiscal 
Requirements  Manual  to  8025.40  of  the 
Treasury  Financial  Manual. 

III.  Determination  of  Allowable  Interest 
Expense 

A.  Background 

Under  the  Medicare  program,  health 
care  providers  not  subject  to  the 
prospective  payment  system  are 
reimbursed  generally  for  the  reasonable 
costs  of  the  covered  items  and  services 
they  furnish  to  Medicare  beneficiaries. 
Section  1861(v)(l)(A)  of  the  Act  defines 
reasonable  cost  as  the  cost  actually 
incurred,  excluding  any  cost 
unnecessary  in  the  efficient  delivery  of 
needed  health  services.  Section 
1861(v)(l){A)  of  the  Act  also  provides 
that  reasonable  costs  be  determined  in 
accordance  with  regulations  that 
establish  the  methods  lo  be  used  and  the 
items  to  be  included  for  purposes  of 
determining  which  costs  are  allowable 
for  various  types  or  classes  of 
institutions,  agencies,  and  services. 

Providers  may  generally  include 
interest  expense  (the  cost  incurred  for 
the  use  of  funds  borrowed  for  patient 
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care-reldted  purposAs)  in  allowable 
costs,  but  under  fi  413 153(b||2||in). 
allowable  interest  expense  must  be 
reduced  by  investment  income. 
Moreover,  this  section  of  the  regulations 
provides  that  investment  income  from 
gifts  and  grants  (whether  restricted  or 
unrestricted)  is  not  used  to  reduce 
interest  expense  if  the  gift  and  grant 
funds  are  held  separate  and  not 
commingled  with  other  funds.  This 
prohibition  against  the  commingling  of 
funds  was  intended  to  ensure  that 
providers  maintain  the  discrete  nature 
of  the  grant  funds  and  to  facilitate  the 
proper  reimbursement  treatment  of  the 
resulting  investment  income  by 
intermediaries. 

Section  1134  of  the  Act,  which  was 
added  by  section  901  of  the  Omnibus 
Budget  Reconciliation  Act  of  1980  (Pub. 
L.  96-499),  precludes  the  offset  against 
interest  expense  of  investment  income 
of  nonprofit  hospitals  &om  grants,  gifts, 
or  endowments  not  designated  by  the 
donor  to  defray  specific  operating  costs. 
This  prohibition  effectively  permits  the 
pooling  or  combining  of  funds  from 
various  sources  for  investment  purposes 
of  nonprofit  hospitals. 

The  provisions  of  section  901  of  Pub. 
L.  96-499,  as  well  as  our  established 
position  on  commingling  of  funds,  were 
incorporated  in  Transmittal  No.  279, 
published  in  January  1983,  which  revised 
section  202.6  of  the  Provider 
Reimbursement  Manual  (HCFA  Pub.  15- 
1)  to  permit  the  pooling  of  funds  for 
investment  purposes  provided  adequate 
records  are  maintained  to  enable  the 
proper  identification  of  funds  and 
investment  income  applicable  to  each. 

In  addition  to  investment  income  from 
separately  held  and  noncommingled 
gifts  and  grants.  §  413.153(b)(2)(iii) 
currently  excludes  investment  income 
from  a  provider's  funded  depreciation, 
qualified  employee  pension  funds,  and 
interest  received  as  a  result  of  judicial 
review  by  a  Federal  court  from  the 
interest  expense  offset  requirement. 
Under  our  current  operating  policy, 
investment  income  from  a  provider's 
deferred  compensation  funds  and  self- 
insurance  funds  that  meet  the  program's 
qualifying  criteria  are  implicitly 
excluded  from  interest  expense  offset. 
The  qualifying  criteria  for  deferred 
compensation  plans  provided  in  section 
2140  of  HCFA  Pub.  15-1  and  the 
qualifying  criteria  for  self-insurance 
funds  described  in  subsection  2162.7  of 
HCFA  Pub.  15-1  require  that  investment 
income  earned  on  a  deferred 
compensation  fund  or  a  self-insurance 
fund  must  become  part  of  those  funds 
and,  as  such,  is  unavailable  for  offset 
against  interest  expense. 


B.  Proposed  Changes 

As  stated  above,  section  1134  of  the 
Act  precludes  the  offset  against  interest 
expense  of  investment  income  frttm 
grants,  gifts,  or  endowments  not 
designated  by  the  donor  to  defray 
specific  operating  costs  of  nonprofit 
hospitals.  Thus,  the  pooling  or 
combining  of  funds  from  various  sources 
for  investment  purposes  by  nonprofit 
hospitals  is  permitted  under  law.  We 
believe  that  this  statute  serves  to  affirm 
our  policy  position  that  it  is  permissible 
to  pool  funds  for  investment  purposes. 

In  this  rule,  we  are  proposing  to  revise 
§  413.153(b)(2](iii]  to  modify  the 
restriction  against  commingling  (that  is. 
to  permit  the  pooling  of  grant,  gift,  or 
endowment  funds  for  investment 
purposes)  for  all  providers,  not  only  for 
the  nonprofit  hospitals  referenced  in 
section  1134  of  the  Act  This  change 
would  conform  the  regulations  to  our 
current  operating  policy  as  set  forth  in 
section  202.6  of  HCFA  Pub.  15-1.  We 
rely  on  the  general  statutory  authority  in 
section  1861(v)(l)(A)  of  the  Act.  which 
defines  reasonable  cost,  to  make  this 
change,  because  we  believe  that  the 
prohibition  against  the  commingling  of 
grant  and  gift  funds  is  not  necessary  to 
ensure  that  only  the  provider's 
reasonable  cost  is  reimbursed. 

As  a  conforming  change,  we  are  also 
proposing  to  remove  the  regulations  text 
located  at  {  413.5(c](3].  This  section 
contains  an  outdated  statement 
concerning  offsetting  of  restricted 
grants,  gifts,  and  income  from 
endowments  and  ceased  being  effective 
with  cost  reporting  periods  beginning  on 
or  after  October  1, 1983. 

We  are  proposing  further  clarification 
to  §  413.153(b)(2)(iii)  by  adding  to  the 
exclusions  from  interest  expense  offset, 
investment  income  on — 

•  A  provider's  deferred  compensation 
plans;  and 

•  Self-insurance  trust  funds. 
Because  established  program  policy 

has  always  required  that  investment 
income  earned  on  a  provider's  deferred 
compensation  fund  (HCFA  Pub.  15-1, 
section  2140  ff.)  or  self-insurance  fund 
(HCFA  Pub.  15-1.  section  2162.7)  must 
become  part  of  those  funds,  it  is 
unavailable  for  offset  against  interest 
expense.  We  are  simply  adding  these 
exclusions  from  interest  expense  offset 
to  the  regulations  text  to  conform  it  to 
the  established  policy. 

IV.  Regulatory  Impact  Statement 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any 
proposed  regulation  that  meets  one  of 
the  E.O.  criteria  for  a  "major  rule":  that 


is,  that  would  be  likely  to  result  in:  An 
annual  effect  on  the  economy  of  $100 
million  or  more:  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  we  generally 
prepare  an  initial  regulatory  flexibility 
analysis  that  is  consistent  with  the 
Regulatory  Flexibility  Act  (FRA)  (5 
U.S.C.  601  through  612),  unless  the 
Secretary  certifies  that  a  proposed 
regulation  would  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA,  we  freat  all  providers, 
practitioners,  and  suppliers  as  small 
entities. 

Elimination  of  the  requirement  at 
§  405.370(b),  that  an  intermediary  or 
carrier  make  a  prior  determination  that 
a  suspension  of  payment  is  needed  to 
protect  the  Medicare  program  against 
financial  loss,  may  have  an  adverse 
economic  effect  on  some  providers  and 
suppliers.  However,  we  do  not  believe 
that  this  policy  would  affect  a 
significant  number  of  providers  and 
suppliers.  We  also  believe  that 
providers  and  suppliers  would  be  spared 
the  administrative  costs  of  making 
repayment  to  the  Medicare  program  for 
overpayments. 

We  are  proposing  to  amend  S  413.153 
only  to  bring  it  into  conformity  with 
section  1134  of  the  Act  and  with  current 
operating  policy,  as  set  forth  in  HCFA 
manuals. 

Our  proposal  to  revise  §  405.376(d)  to 
allow  the  option  of  assessing  whichever 
interest  rate  is  higher  on  Medicare 
overpayments  would  increase  program 
savings  and  have  an  adverse  effect  on 
providers  and  suppliers  when  the  rates 
are  first  implemented.  However,  we 
expect  these  savings  to  be  offset  by  a 
reduction  in  the  number  of  providers 
and  suppliers  delinquent  in  repayments. 
Since  there  are  a  minimal  number  of 
underpayments  that  are  not  paid  timely 
to  the  provider  or  supplier,  we  expect 
that  payment  of  a  higher  interest  rate  by 
the  Medicare  program  would  result  in 
little  or  no  economic  effect. 

For  the  reasons  set  forth  above,  we 
have  determined  that  a  regulatory 
impact  analysis  is  not  required.  Further, 
we  have  determined,  and  the  Secretary 
certifies,  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  and  we  have  therefore  not 
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prepared  a  regulatory  flexibility 
analysis. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  with  fewer 
than  50  beds  located  outside  a 
metropolitan  statistical  area.  We  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  regulation  would  not 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

V.  Other  Required  Informatioii 

A.  Paperwork  Burden 

This  proposed  rule  does  not  impose 
information  collection  requirements. 
Consequently,  it  does  not  need  to  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3507). 

B.  Public  Comment 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  dates 
section  of  this  preamble,  and,  if  we 
decide  to  proceed  with  a  final  rule,  we 
will  respond  to  the  comments  in  the 
preamble  of  that  rule. 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure,  Health  facilities,  Health 
professions,  Kidney  diseases, 
Laboraiories,  Medicare,  Nursing  homes, 
Rpponinfi  and  recordkeeping 
requirements,  Ruial  areas.  X-rays. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Chapter  IV  would  be  amended 
as  follows: 

CHAPTER  IV— HEALTH  CARE  FINANCING 
ADMINISTRATION,  DEPARTMENT  GF 
HEALTH  AND  HUMAN  SERVICES 

Subchapter  B— Medicare  Programs 

A.  Part  405,  Subpart  C  is  amended  as 
set  forth  below: 


PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

1.  The  authority  citation  for  Subpart  C 
continues  to  read  as  follows: 

Subpart  C— Exclusions,  Recovery  of 
Overpayment,  Liability  of  a  Certifying 
Officer  and  Suspension  of  Payment 

Authority:  Sea  1102. 1815. 1833. 1842. 1861. 
1662. 1866, 1870, 1871.  and  1879  of  the  Social 
Security  Act  (42  U.S.C.  1302, 1395g,  13951, 
1395U,  1395X,  1395y,  1395cc,  1395gg,  1395hh, 
and  1395pp)  and  31  U.S.C.  3711. 

2.  Section  405.370  is  revised  to  read  as 
follows: 

§  405^70    Suspension  of  payments  to 
providefs  of  services  and  other  suppliers 
of  services. 

(a)  Payments  authorized  to  be  made  to 
providers  and  suppliers  of  services  in 
accordance  with  Subpart  A  of  this  part 
or  in  accordance  with  Parts  409  and  410 
of  this  chapter  (but  excluding  payments 
to  entitled  individuals  and  payments 
under  Subpart  P  of  Part  405  may  be 
suspended,  in  whole  or  in  part,  by  an 
intermediary  or  a  carrier  if  the 
intermediary  or  carrier — 

(1)  Has  determined  that  the  provider 
or  other  supplier  to  whom  such 
payments  are  to  be  made  has  been 
overpaid  under  Medicare;  or 

(2)  Possesses  reliable  evidence, 
although  additional  evidence  may  be 
needed  for  a  determination,  that  such 
overpayment  exists  or  that  the 
payments  to  be  made  may  not  be 
correct. 

(b)  A  suspension  of  payment  is  made 
by  the  intermediary  or  carrier  only  after 
it  has  complied  with  §§  405.371  and 
405.372,  which  set  forth  procedural 
requirements  for  suspensions. 

(c)  Payments  suspended  under  the 
authority  of  this  section  are  applied  to 
reduce  or  eliminate  any  overpayments 
determined  by  the  intermediary  or 
carrier,  including  any  interest  assessed 
under  the  provisions  of  §  405.376.  In  the 
absence  of  a  legal  requirement  that  the 
excess  be  paid  to  another  eniily.  the 
excess  is  refunded  to  the  provider  or 
supplier. 

3.  In  §  405.376.  paragraph  (d)(1)  is 
revised  to  read  as  follows: 

§  405.376    Interest  charges  on 
overpayments  and  underpayments  to 
providers  and  suppliers. 

•         •         *         •         * 

(d)  Rate  of  interest.  (1)  The  interest 
rate  on  overpayments  and 
underpayments  is  the  higher  of — 

(i)  The  rate  as  fixed  by  the  Secretary 
of  the  Treasury  after  taking  into 
consideration  private  consumer  rales  of 
interest  prevailing  on  the  date  of  final 


determination  as  defined  in  paragraph 
(c)  of  this  section:  or 

(ii)  The  rate  specified  in  bulletms 
issued  under  section  8025.40  of  the 
Treasury  Financial  Mutual,  known  as 
the  current  value  of  funds  rate. 

B.  Part  413  is  amended  as  set  forth 
below: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT:  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

1.  The  authority  citation  for  Part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102.  1122.  1814(b).  1815. 
1833(a).  1861(v).  1871.  1881.  and  1886  of  the 
Social  Security  Act  as  amended  (42  U.S.C. 
1302.  1320a-l.  1395flb).  139.'>g.  13951[a). 
1395x(v).  1395hh.  1395rr.  and  1395wvv). 

§413.5    [Amended] 

2.  In  Subpart  A,  §  413.5.  paragraph 
(c)(3)  is  removed,  and  the  paragraph  is 
reserved. 

Subpart  G— Capital  Related  Costs 

3.  In  Subpart  G.  §  413.153  is  amended 
by  revising  paragraph  (b)(2)  to  read  as 
follows: 

§413.153    Interest  expefise. 

*  a  •  •  « 

(b)  •   ■   • 

(2)  Necessary.  Necessary  interest  is 
interest  that  meets  the  following 
requirements: 

(i)  It  is  incurred  on  a  loan  made  to 
satisfy  a  financial  need  of  the  provider. 
Loans  that  result  in  excess  funds  or 
investments  would  not  be  considered 
necessary. 

(ii)  It  is  incurred  on  a  loan  made  for  a 
purpose  reasonably  related  to  patient 
care. 

(iii)  It  is  reduced  by  investment 
income  except  income  from — 

(A)  Gifts,  grants,  and  endowments 
(whether  held  separately  or  pooled  with 
other  funds): 

(B)  Funded  depreciation: 

(C)  The  provider's  qualified  pension 
funds: 

(D)  the  provider's  deferred 
compensation  funds  that  meet  the 
program's  qualifying  criteria;  and 

(E)  The  provider's  self-insurance  trust 
funds  that  meet  the  program's  qualifying 
criteria. 

(iv)  It  is  not  reduced  by  interest 
received  as  a  result  of  judicial  review  by 
a  Federal  court  (as  described  in 
S413.64(j)). 
«         •         •         •         « 

(Cdlaiog  of  Federal  Domestic  Assistjnce 
Program  No.  13773.  Medicare-Hospital 
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Insurance:  No.  13774,  Medicare- 
Supplementary  Medicare  Insurance) 

Dated:  June  23. 1988. 
William  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  July  19, 198a 
Otis  R.  Bowen, 

Secretary. 

(FR  Doc.  88-18994  Filed  8-19-88:  8:45  am] 

BtLUm  CODE  4120-03-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  Na  FEMA-6934] 

Proposed  Flood  Elevation 
Determinations;  Colorado  et  al. 

agency:  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency. 
ACTION:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solictited  on  the  proposed 
modified  base  (lOO-year)  flood 
elevations  listed  below  for  selected 
locations  in  the  nation.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 


publication  of  the  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L.  Matticks.  Chief.  Risk  Studies 
Division.  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  648-2767 
SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  modiHed  base  (100- 
year)  flood  elevations  for  selected 
locations  in  the  nation,  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  9»-234). 
87  Stat.  980  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  XIU  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448),  42  U.S.C.  4001-4128.  and  44  CFR 
67.4(a). 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  S  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  that  the  community  must 
change  any  existing  ordinances  that  are 
more  stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 
These  proposed  modified  elevations  will 
also  be  used  to  calculate  the  appropriate 
flood  insurance  premium  rates  for  new 

Proposed  Modified  Base  Flood  Elevations 


buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  modified  flood 
elevation  determination,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  A  flood  elevation  determination 
under  Section  1363  forms  the  basis  for 
new  local  ordinances,  which,  if  adopted 
by  a  local  community,  will  govern  future 
construction  within  the  floodplain  area. 
The  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  proscribe  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Floodplains. 
PART  67— [AMENDED] 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.D.  12127. 

The  proposed  modified  base  flood 
elevations  for  selected  locations  are: 


State 


Colorado.. 


City/town/county 


Jefferson  County 
(unincorporated  areas). 


Source  of  flooding 


Bear  Creek  (at  Idledale.. 


Bear     Creek     (Kittredge     to 
Evergreen). 


Upper     Bear    Creek    (at>ove 
Evergreen  Lake). 


Location 


Approximatety  1,580  feet  downstream  of  Stiady 

Lane. 
Approximately  1.360  feet  upstream  of  Shady 

Lane. 
Approximately  3.780  feet  upstream  of  Shady 

Lane. 
Approximately  5,060  feet  downstream  of  South 

Myers  Guldi  Road. 
Approximately    20    feet    upstream    of    South 

Myers  Gutch  Road. 
ApproKimately  790  feet  upstream  of  Welch 

Avenue. 
Approximalely  4.280  feet  downstream  of  State 

Highway  74. 
Approximately  30  feet  downstream  of  the  con- 

fluerice  witti  Bear  Creek  TritMjtary  No.  1. 
Approximately  630  feet  upstream  of  County 

Highway  73. 
Approximately     1,420    feet    downstream    of 

Check  Dam. 
Approximately  2,820  feet  upstream  of  Check 

I}am. 


#  Depth  in  feet  atx>ve 

ground  'Elevation  In  feet 

(NGVD) 


Existing 


Modified 


•6.374 

'6,373 

•6,429 

•6,428 

•6,469 

•6,467 

•6,756 

•6,754 

•6,818 

•6,817 

•6,846 

•6,845 

■6,933 

•6,929 

•7.003 

•7,000 

•7,051 

•7,049 

•7,198 

•7.194 

•7.286 

•7,263 

UMI 
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Proposed  Modified  Base  Flood  Elevations— Continued 


State 


Crty/town/county 


Source  of  flooding 


Location 


#  Depth  in  feel  atxive 

ground  "Elevation  m  (eel 

(NGVD) 


Existing 


Modified 


•7,305 


htoftti  Turkey  Creek . 


Approximately     2,590     feet     downstream     of 

Meadow  Brook  Lane  Oust  upstream  of  Upper 

Bear  Creek  Road  crossing) 
Approxlrr»tety  1,910  feet  upstream  ol  Meadow 

Brook  Lane. 
Approximately  5,990  feet  upstream  of  Meadow 

Brook  Lane. 

Just  downstream  of  Danks  Dnve 

Just  upstream  of  Malamute  Drive 

Approximately   2,130  feet   upstream  ol   Gray 

Fox  Drive  near  Gnzzty  Way. 
Just  upstream  of  County  Highway  73  (Turkey 

Creek  Road). 
Approximately  1,400  feet  upstream  of  Shadow 

Mountain  Drive. 
Approximately  5,740  feet  upstream  of  Conifer 

Drive. 

Maps  are  avaiteljle  for  inspection  at  «\e  Jefferson  County  Mapping  Department,  18301  West  10th  Avenue,  Golden.  Colorado. 

Send  coTTtments  to  the  Honorable  John  Stone,  Chairman,  Jeffersori  County  Board  of  Commissk^ners,  1700  Araphahoe  Street,  Golden,  Colorado  80419 


-f- 


•7,344 

•7,410 

•7.583 
•7.695 
•7,761 

•7,915 

•8.062 

•8.299 


Georgia 


City  of  Bainbndge, 
Decatur  County. 


None 
Uone 


Big  Slough  Tritwtory Atxxit  1,400  feet  downstream  of  US  Highway  J 

B4. 
'  About  0.89  mile  upstream  of  Twin  Lakes  Drive ...' 
Maps  available  lor  inspection  at  the  City  Hall,  BuiWing  Inspectwn  Department,  1001  South  Broad  Street  Bainbndge.  Georgia. 
Send  comments  to  The  Honorable  Bill  ReynoWs,  Mayor,  City  of  Bainbridge.  City  Hall,  1001  South  Broad  Street,  P.O.  Box  158,  Bainbndge.  Georgia  31717 


Missouri. 


City  of  Berkeley,  St.  Louis 
County. 


Coldwater  Creek . 


Atxxit    1,850    feet    downstream    of    Norfolk 

Soutttem  Railway. 
About  1 ,350  feet  upstream  of  Norfolk  Souttiem 

RaHroad. 


None 
None 


Maps  avaMabie  for  inspection  at  the  City  of  Berkely,  Engineering  Department  6140  North  Hanley  Street  Berkeley,  Missoun. 

Send  corwnents  to  The  Honorable  Larry  Birkia,  City  Manager.  Oty  of  Berkeley.  6140  North  Hanley  Street  Berkeley,  Missoun  63134. 


North  Carolina . 


City  of  Durham,  Durham 
County. 


Sandy  Creek.. 


At  mouth.. 


Aixxjl  1.000  feel  upstream  of  Garrett  Road 

Just  upstream  of  U.S.  Highways  15  and  501 ... 
Maps  availabte  for  inspection  at  the  City  Halt,  Planning  and  Community  Development  101  City  Hall  Plaza,  Durham,  North  Carolina. 
Send  comments  to  The  Honorable  Wilbur  P.  Gulley,  Mayor,  City  of  Durham,  City  Hall,  101  City  Hall  Plaza,  Durtiam,  North  Carolina  27701. 


•253 

•256 
•267 


'7.302 

•7,341 

•7,406 

•7.580 
•7,692 
•7,759 

•7.913 

•8060 

•8.297 


•105 
•108 


•520 
•521 


•253 

•258 
•267 


North  Carolina . 


Unincorporated  areas  of 
Pender  County. 


Atlantic     Ocean/     Northeast 

Cape  Fear  River. 
AtlantK  Ocean/Futch  Creek .... 


Wand  Creek. 


None 
None 


From  ttie  mouth  of  the  Cape  Fear  River  to 

Stale  Route  210. 
Ak>ng   Futch   Creek   from   about   6,000   feet 
downstream  of  SR  1002  to  about  2,500  feet 
upstream  of  SR  1571. 

Just  upstream  of  SR  1571 

About  1.3  miles  upstream  of  SR  1002 

Maps  available  for  inspectwn  at  the  County  Adnnnistratwn  Annex,  P.O.  Box  444,  300  East  Fremont,  Burgaw,  North  Carohna. 

Send  comments  to  The  Honorable  MKiiael  Lords,  County  Administrator,  Pender  County,  P.O.  Box  5,  300  East  Fremont,  Burgaw,  North  Carolina  28425 


None 
f*>ne 


•8 
•11 


•8 
•12 


Oklahoma.. 


Moorce,  City,  Cleveland 
County. 


North  Fork  River. 


Stream  D.. 


Approximately  1,050  feet  downstream  of  NE 

12th  Street. 
Approximately  100  feet  upstream  of  NE.  12th 

Street. 
Approximatefy  5,116  feet  upstream  of  SE.  19th 

Street 
Approximately  10  feet  upstream  of  N  W.  3rd 

Street 

At  the  confkierK:e  with  Stream  D 

At  the  Limit  of  Detail  Study 

Maps  available  for  inspectKm  at  the  Department  of  Community  Devekjpment,  301  North  Broadway,  Moore,  Oklahoma. 

Send  comments  to  The  Honorable  Jim  Simpson,  Mayor  of  the  City  of  Moore,  301  North  Broadway,  P.O.  Box  7248,  Moore.  Oklahoma  73153. 


Tributary  of  Stream  D.. 


•1,212 

•1.221 

None 

Nor>e 

None 
None 


•1.211 

•1,220 

•1.196 

•1.239 

•1.233 
•1.240 


Oklahoma.. 


Rogers  County 
unincorporated  areas. 


Cat  Creek.. 


Backwater  for  a  tributary  of  Cat  Creek  2.000 
feet  south  of  Lowry  and  west  of  Owalla 
Road. 


•615 


•611 


Maps  available  for  inspection  at  the  Rogers  County  Courthouse,  219  S.  Missouri.  Suite  1-102,  Claremore,  Oklahoma. 

Send  comments  to  Mr.  Glenn  Sweet  Chairman  of  the  Rogers  County  Commissioners,  Rogers  County  Courthouse,  219  S,  Missouri,  aarerrxxe,  Oklahoma  74017. 


31894 


Federal  Register  /  Vol.  53.  No.  162  /  Monday.  August  22.  1988  /  Proposed  Rules 


Proposed  Modified  Base  Flood  Elevations— Continued 


Texas. 


City/town/coonty 


Source  erf  flooding 


Stream  26. 


Location 


Downstream  corporate  limits . 


Bonbrook,  City,  Tarrant 
County 

Upstream  corporate  tmits . 

Maps  avaitabte  tor  (nspedion  with  the  Director  of  Community  Development.  Oty  Hall.  91 1  Winscott  Road,  Bentxook.  Texas. 

Send  commeott  to  TTw  HonoratXe  Jerry  J.  Dunn,  Mayor  ol  tiie  Cily  of  Benbrook.  City  Hall.  P.O.  Box.  26569,  eentxook,  Texas  76126 


IS'  Depth  in  feet  atKive 

ground  'Elevation  in  feet 

(NGVD) 


Existing 


•600 
•612 


Modified 

•594 
•602 


Tens. 


Leon  Valley.  City.  Bexar 
County. 


Zarzamora  Oreek .. 


Trtxitary    A    to    Zarzamora 

Creak. 
Drain  4,  Zarzamora  Qreek 


Approximataly  1,150  feet  downstream  of  Ban- 
dera Road. 

Upstream  side  of  Bandera  Road 

Downstream  corporate  limits 

Upstream  corporate  Hmits 

Confluence  witti  Zarzamora  Creek 

Approximately  900  feet  upstream  of  ttie  conflu- 
erx»  of  Zarzamora  Creek. 


•804 


•803 


•811 

•812 

None 

•814 

None 

•817 

•815 

•812 

•825 

•824 

Maps  availatJta  for  inspection  at  6400  El  Verde  Road.  San  Antonio.  Texa*. 

Send  comnents  to  The  Honorable  Irene  BaMridge,  Mayor  of  ttie  City  of  Leon  Valley,  Bexar  County,  6400  El  Verde  Road,  San  Antonio, ' 

rexas  78238. 

Texas „    „    

Mesquta.  City,  Dallas 
County 

South  Mesquita  Craek..„ 

At  Cross  Road _ 

At  U.S.  Route  80 

Approximately  200  feel  upstream  tron  oonHu- 

ence  with  South  Mesquite  Creek. 
Approximately  280  feet  downstream  of  Inter- 
state 20  and  635. 

•461 

•469 
•461 

•462 

•460 

Stream  286 _. „ 

•468 
•462 

•463 

Maps  awalabto  tor  Inapection  at  the  Municipal  BuiMmg.  71 1  H.  QaNoiMiy.  IMesquite,  Texas. 

Send  comraents  to  The  Honorable  George  Venner,  Mayor  of  the  City  of  Mesquite,  Dallas  County,  P  O.  Box  137,  Mesquite.  Texas  75149. 


Texas. 


Watauga.  Oty,  Tarrant 
County 


Bunker  HiH  Creek.. 


Approximately  950  feet  downstream  of  Stames 

Road. 
Approximately  700  feet  upstream  of  Norttipark 

Drive. 


Maps  avaiable  for  inspection  at  7101  Whitley  Road.  Watauga.  Teiras. 

Send  comments  to  The  Honorable  Virgil  Anthony,  Sr.,  Mayor  of  the  City  of  Watauga.  Tarrant  County,  7101  Whitley  Road.  Watauga,  Texas  76148 


•651 
•667 


Harold  T.  Dmyee, 

Administrator,  Federal  Insurance 
A  dministration. 

Issued:  August  12. 1980. 

[FR  Doc.  88-18824  Filed  a-19-88;  8:45  amj 

BNXING  CODE  mtnZI-M 


FEDERAL  COMMUNICATIONS 
CCMIMISSION 

47  CFR  Part  73 

[BC  Docket  Na  81-742;  FCC  88-2121 

Broadcast  Service;  License  Renewal 
Process  and  Abuses  of  That  Process 

agency:  Federal  Communications 

Commission. 

ACTION:  Second  further  notice  of  inquiry 

and  notice  of  proposed  rule  making. 

summary:  This  action  seeks  further 
comment  on  the  comparative  renewal 
process  and  makes  several  proposals 
concerning  elimination  of  possible 
abuses  of  that  process.  Specifically,  it 
considers  the  appropriateness  and  legal 
feasibility  of  placing  limits  on  the 
amount  of  consideration  that  may  be 
received  in  return  for  the  withdrawal  of 
a  competing  application  or  a  petition  to 


deny  that  has  been  filed  against  an 
incumbent  licensee's  renewal 
application  for  a  radio  or  television 
station.  In  addition,  the  Commission 
proposes  to  clarify  the  standards  for 
determining  when  an  incumbent 
licensee  is  entitled  to  a  renewal 
expectancy  and  to  refine  or  modify 
certain  other  comparative  factors  used 
in  comparative  renewal  hearings. 
DATES:  Comments  must  be  filed  on  or 
before  October  7, 1988,  and  reply 
comments  on  or  before  November  7, 
1988. 

ADDRESS:  Federal  Communications 
Commission,  1919  M  Street.  NW., 
Washington,  DC  20554. 
FOR  FUfTTHER  INFORMATION  CONTACT. 
Andrew  J.  Rhodes,  Mass  Media  Bureau, 
(202)  632-7792  or  Tatsu  Kondo,  Mass 
Media  Bureau,  (202)  632-6302. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Second 
Further  Notice  of  Inquiry  and  Notice  of 
Proposed  Rule  Making  in  BC  Docket  81- 
742,  adopted  June  23, 1988,  and  released 
August  16. 1988. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 


1919  M  Street,  Northwest,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services 
(202)  857-3800,  2100  M  Street, 
Northwest,  Suite  140,  Washington,  DC. 
20037. 

Summary  of  Second  Further  Notice  of 
Inquiry  and  Notice  of  Proposed  Rule 
Making 

1.  In  1981,  the  Commission 
commenced  an  inquiry  looking  towards 
ways  of  improving  the  comparative 
renewal  process  (published  November  9, 
1981,  46  FR  55279).  As  currently 
administered,  this  process  permits 
individuals  or  entities  to  file  competing 
applications  against  an  incumbent 
licensee's  renewal  application, 
necessitating  a  comparative  hearing  to 
determine  which  applicant  is  the  best 
qualified  to  operate  on  the  frequency  in 
question.  "Hiis  entails  utilizing  criteria 
similar  to  those  used  in  comparative 
hearings  for  new  broadcast  stations  and 
also,  for  equitable  and  policy  reasons, 
according  an  incumbent  licensee  credit 
for  what  is  termed  its  renewal 
expectancy  if  its  past  programming 
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service  to  its  community  of  license  has 
been  "meritorious." 

2.  Although  this  proceeding  was 
initially  intended  to  clarify  the 
standards  used  for  determining  when  a 
renewal  expectancy  is  warranted  and  to 
refine  the  other  comparative  criteria 
used,  the  Commission  believes  that  it 
may  be  useful  to  expand  the  scope  of 
this  proceeding  to  attempt  to  curtail 
opportunities  for  abuse  that  may  be 
inherent  in  the  comparative  renewal 
process.  In  particular,  now  that  the 
Commission  has  begun  a  new  cycle  of 
broadcast  renewal  proceedings  after  a 
hiatus  created  by  the  statutory 
lengthening  of  license  terms,  assertions 
and  criticism  have  been  voiced  that 
unscrupulous  parties  may  be  using  the 
renewal  process  for  private  gains 
unrelated  to  any  public  interest  aims 
thereunder.  The  Commission  believes 
that  parties  may  be  filing  competing 
applications  or  petitions  to  deny  for  the 
primary  purpose  of  entering  into 
settlement  agreements  for  profit  rather 
than  for  the  purposes  of  operating  a 
broadcast  station  or  informing  the 
Commission  about  legitimate  issues 
related  to  an  incumbent's  qualifications. 

3.  Because  curtailing  abuses  is 
integrally  related,  and  essential,  to 
meaningful  reformation  of  the 
comparative  renewal  process,  the 
Commission  believes  that  the  breadth  of 
this  proceeding  should  be  widened  to 
consider  possible  remedies  to  abuses 
that  arise  in  the  comparative  renewal 
context.  For  example,  the  Notice  asks 
commenters  to  consider  the 
appropriateness  and  legal  feasibility  of 
placing  limits  on  payments  for  the 
withdrawal  of  competing  appHcations 
and  petitions  to  deny  and  granting 
waiver  requests  to  these  limits  in 
appropriate  circimistances. 

4.  With  respect  to  settlement 
agreements  involving  the  withdrawal  of 
competing  applications,  the  Commission 
noted  that  in  1981  Congress  enacted 
section  311(d),  which  permitted 
comparative  renewal  applicants  to  enter 
into  settlement  agreements  for  valuable 
consideration  not  limited  to  the  actual 
expenditures  of  the  parties  in 
prosecuting  the  renewal  challenge.  This 
legislation  represented  a  departure  from 
the  Commission's  prior  practice  of  not 
approving  settlement  agreements  in 
comparative  renewal  cases,  absent 
compelling  circumstances,  and  only 
approving  settlement  agreements  limited 
to  the  actual  expenses  incurred  by  the 
applicant  in  prosecuting  the  renewal 
challenge. 

5.  In  light  of  this  legislative  change, 
the  Notice  seeks  comment  on  the 
statutory  and  other  public  interest 
authority  of  the  Commission  to  remedy 


settlement  agreement  abuses. 
Specifically,  the  Commission  questions 
whether  statutory  provisions  in  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  311(d)(3)  overrode 
prior  Commission  policy  generally  not  to 
approve  settlement  agreements  in 
comparative  renewal  proceedings,  and  if 
not,  whether  public  interest 
considerations  warrant  reinstating  such 
prior  Commission  policy  or  otherwise 
circumscribing  such  agreements.  One 
such  approach,  upon  which  comment  is 
requested,  would  be  to  limit 
consideration  that  may  be  paid  for  the 
withdrawal  of  a  competing  application 
to  legitimate  and  prudent  out  of  pocket 
expenses  in  filing  and  prosecuting  the 
application.  Another  approach  would  be 
to  prohibit  altogether  settlement 
payments  for  the  dismissal  of  a 
competing  application. 

6.  In  addition,  since  current  rules 
simply  require  that  the  parties  entering 
into  a  settlement  agreement  file  a  copy 
of  the  agreement  and  certify  that  their 
applications  were  not  filed  for  the 
purpose  of  entering  into  the  settlement, 
the  Notice  also  requests  comment  on 
methods  for  establishing  the  bona  fides 
of  an  applicant.  For  example,  the 
Commission  could  strengthen  financial 
and  ownership  disclosure  requirements, 
or  require  applicants  to  certify  at  the 
application,  rather  than  at  the 
settlement  stage,  that  the  application 
was  filed  for  the  purpose  of  securing 
Commission  authorization  to  operate  a 
broadcast  facility. 

7.  The  Notice  also  discusses  proposals 
for  deterring  abuses  which  may  arise  in 
the  context  of  petitions  to  deny  where 
consideration  is  paid  for  withdrawal  of 
petition  to  deny  or  a  promise  to  refrain 
from  filing  a  petition  to  deny.  The 
Commission  does  not  wish  to  inhibit  or 
otherwise  discourage  the  legitimate 
exercise  or  use  of  the  petition  to  deny 
process  by  members  of  the  public. 
However,  it  seeks  public  comment  on 
whether  limiting  payment  for 
withdrawal  of  petitions  to  deny  to 
legitimate  and  prudent  expenses 
incurred  in  the  preparation  and  filing 
such  petitions  in  an  appropriate  method 
of  ensuring  that  renewal  applicants  are 
not  threatened  with  coercive  petitions  to 
deny  filed  solely  to  extract  financial  or 
other  consideration  from  the  licensee. 

8.  As  a  related  matter,  the  Notice 
addresses  potential  abuses  that  arise  in 
the  context  of  citizens  agreements 
entered  into  with  licensees.  Since  such 
agreements  may  involve  the  withdrawal 
of  a  petition  to  deny  or  a  promise  to 
refrain  from  filing  a  petition,  the  Notice 
proposes  limiting  such  payments  to 
reasonable  and  prudent  out  of  pocket 
expenses  but  also  solicits  comment  on 


possible  waiver  criteria.  In  additon,  the 
Notice  requests  comment  on  whether  it 
is  appropriate  for  the  Commission  to 
enforce  programming  obligations  agreed 
to  by  broadcast  licensees  in  citizen 
agreements.  Although  these  petition  to 
deny  and  citizens  agreement  proposals 
were  recently  made  in  a  separate 
proceeding  involving  abuse  of  process, 
the  Commission  decided  that,  in  view  of 
the  somewhat  limited  response  in  that 
proceeding,  it  would  advance  those 
proposals  in  this  Notice  insofar  as  they 
relate  to  the  comparative  renewal 
process. 

9.  In  the  area  of  comparative  renewal 
criteria  one  main  focus  will  be  on 
whether  or  not  to  modify  the  structural 
criteria  (particularly  diversification  of 
ownership  and  spectrum  efficiency) 
used  to  compare  challengers  and 
incumbents.  The  Commission 
specifically  requested  comment  on: 

•  The  option  of  reducing  the 
importance  of  diversification  factor  in 
the  comparative  renewal  process,  e.g.. 
whether  or  not  an  otherwise  fully 
qualified  incumbent  licensee  would  be 
penalized  for  its  other  media  interests  as 
long  as  (1)  they  are  in  compliance  with 
the  Commission's  ownership  rules  and 
policies  and  (2)  there  have  been  no 
adjudicated  instances  of  antitrust  or 
anticompetitive  misconduct; 

•  The  proposal  to  continue  using  the 
integration  of  ownership  and 
managment  citerion  (that  is,  giving  an 
applicant  a  comparative  preference  if  its 
owners  will  participate  full-time  in  the 
management  of  the  station)  as  currently 
administered.  However,  the  Commission 
indicated  that  it  will  not  entertain  any 
proposals  which  would  alter  the 
Commission's  enhancement  policies 
regarding  females  and  minorities. 

•  Whether  the  Commission  should 
modify  or  eliminate  the  current 
presumption  that  competing  appUcants 
who  prevail  in  renewal  hearings  will  be 
able  to  acquire  the  transmitter  sites  of 
the  incumbents; 

•  Any  additional  or  alternative 
criteria  commenters  believe  may  serve 
as  a  better  guide  for  selecting  a  licensee 
than  those  currently  in  use. 

lO.The  final  area  considered  in  this 
action  concerns  how- the  Commission 
should  define  the  standard  that  should 
be  used  to  determine  when  an 
incumbent  licensee  is  entitled  to  a 
renewal  expectancy.  The  proceeding 
presents  two  major  approaches  to 
defining  renewal  expectancy:  a 
programming-based  standard  relying  on 
a  concept  of  providing  "meritorious" 
broadcast  service,  and  a  less 
programming-instrusive  approach  that  is 
based  on  substantial  compliance  with 
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the  Communications  Act  and  the 
Conunlssion'a  Rules  and  policies.  The 
Commission  denotes  the  following 
issues  for  possible  comment; 

•  Whether  commenters  believe  the 
public  interest  is  best  served  by 
continuing  or  modifying  the  present 
programming-bssed  renewal  expectancy 
under  which  an  incumbent  is  given 
significant  credit  if  its  past  program 
service  has  been  "meritorious"  in 
meeting  the  needs  and  interests  of 
viewers  and  listeners  in  its  community 
of  license  and  service  area; 

•  What  standards  should  be  utilized 
for  determining  when  a  past  broadcast 
record  is  meritodous; 

•  Whether  programming  review 
should  be  limited  to  nonentertainment 
programming  or  should  include  any 
programming  which  addresses 
community  needs  and  interests; 

•  Whether  the  definitions  of  meritious 
service  proposed  in  S.  1277  and  H.R. 
3493  would  be  helfrful  in  enabling  the 
Commission  to  clarify  when  a  renewal 
expectancy  is  warranted; 

•  Whether  or  not  commenters  a^ee 
with  described  deficiencies  of  a 
pro^amming-based  renewal 
expectancy,  including  practical 
administrative  problems  and  evidence 
this  approach  may  chill  speech  or 
present  other  first  amendment  problems. 

11.  As  an  alternative  to  retaining  and 
modifying  the  meritorious  service 
standard,  the  Notice  proposed  two  less 
programming-intrusive  bases  for 
determining  renewal  expectancy.  One 
such  approach  would  be  to  utilize  a 
substantive  test  similar  to  that  set  forth 
in  H.R.  1140.  Under  this  test  a  renewal 
expectancy  would  be  warranted  if  an 
incumbent  has  (1)  broadcast  material 
responsive  to  matters  of  concern  to  the 
residents  of  its  service  area;  and  (2) 
there  have  been  no  serious  violations  of 
the  Communications  Act  or  Commission 
rules  or  no  other  violations,  which  taken 
together,  would  constitute  a  pattern  of 
abase.  The  first  prong  of  this  test,  which 
essentially  codifies  the  obligation  under 
our  radio  and  television  deregulation 
orders  for  stations  to  broadcast 
programming  responsive  to  community 
needs,  eliminates  the  need  for  the 
Commission  to  place  subjective  labels — 
such  as  superior,  meritorious,  or 
mkiimal — on  an  incumbent's  past 
programming  and,  instead,  would  focus 
upon  whethn*  a  licensee  has  been 
reasonable  in  selecting  issues  to  address 
and  airing  programming  responsive  to 
these  community  needs.  The  second 
prong  would  ensure  that  there  have 
been  no  serious  statutory  ot  regulatory 
violations. 

12.  A  second  approach — which  may 
be  even  leas  intrusive  from  a 


programming  standpoint — would  be  to 
grant  a  renewal  expectancy  based  upon 
a  licensee's  overall  record  of 
compliance  with  Ate  Communications 
Act  and  the  Commission's  rules  and 
policies.  Under  this  alternative,  a 
licensee  would  obtain  a  renewal 
expectancy  based  upon  the  licensee's 
demonstration  of  good  faith  compliance 
with  the  Commission's  rules  and 
regulations  and  statutory  requirements. 
This  would  include  the  various  program- 
related  obllgatioDS  discussed  above  of 
providing  issue-responsive 
programming.  However,  unlike  the 
preceding  option,  programming  need  not 
automatically  be  an  issue  in  every 
comparative  renewal  hearing.  Rather, 
violations  of  the  issue-responsive 
progrfun  obligation,  as  well  as  any  other 
type  of  rule  or  policy  violation,  would 
only  be  ceifsidered  when  raised  by  a 
petition  to  deny  or  by  a  complaint. 

13.  With  respect  to  these  less 
programming  intrusive  bases  for 
determining  renewal  expectancy, 
commenters  are  asked  to  consider 

•  What  tjrpes  of  violations  of  the 
Communications  Act  or  FCC  rules  or 
policies  are  so  serious  as  to  diminish  a 
licensee's  renewal  expectancy: 

•  What  process  should  be  used  to 
determine  whether  or  not  a  violation  of 
the  Act  or  Commission  rules  or  policies 
has  occurred; 

■  What  level  of  compliance  with 
statutory  and  regulatory  requirements 
warrants  a  renewal  expectancy; 

•  Whether  these  approaches  are 
preferable  to  the  i»«sent  meritorious 
service  standard; 

•  Whether  Hiese  approaches  are 
consistent  with  the  hearing  requirements 
of  Section  309(d)  of  the  Communications 
Act. 

14.  The  Commission  believes,  for 
several  reasons,  that  this  further  inquiry 
into  the  comparative  renewal  process 
will  serve  the  public  interest.  By 
considering  how  we  can  deter  abuses  of 
the  renewal  process  in  this  docket,  we 
will  be  able  to  ensure  the  integrity  of 
that  process.  In  addition,  the 
Commission  hopes  that,  with  the  aid  of 
the  updated  record  provided  though  this 
action,  we  will  be  able  to  refine  or 
modify  standards  for  determining  a 
renewal  expectancy  so  that  regulatees, 
the  industry,  and  the  public  will  more 
clearly  understand  the  obligations  of 
broadcast  hcensees.  At  the  same  time, 
by  re-evaluating  the  odier  comparative 
factors,  we  will  be  able  to  make  the 
comparative  process  more  meaningful 
and  fair  to  both  challengers  and 
incumbents. 


Authority  Citation 

15.  Authority  for  this  proceeding  is 
contained  in  sections  1.  4(i)  and  (j),  303. 
and  403  of  the  Communications  Act  of 
1934  as  amended. 

Ex  Parte  Information 

16.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  See 

§  1.1231  of  the  Commission's  Rules,  47 
CFR  1.1231,  for  rules  governing 
permissible  ex  parte  contacts. 

Comment  Information 

17.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  47  CPU  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  October  7, 1988. 
and  reply  comments  on  or  before 
November  7, 1988.  All  relevant  and 
timely  comments  will  be  considered  by 
the  Commission  before  final  action  is 
taken  in  this  proceeding. 

Paperwork  Reduction  Act  Statement 

18.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
paperwork  Reduction  Act  of  1980  and 
found  to  impose  a  new  or  modified 
information  collection  requirement  on 
the  public.  Implementation  of  any  new 
or  modified  requirement  will  be  subject 
to  approval  t^  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act 

Initial  Regulatory  Flexibility  Statement 

19.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980, 5  U.aC.  803, 
adoption  of  the  abuse  of  process 
proposals  involving  settlement 
agreements  would  benefit  entities  of  all 
sizes  because  it  would  reduce  or 
eliminate  the  number  of  competing 
applications  or  petitions  to  deny  filed  in 
bad  faith.  As  a  result  the  number  of 
comparative  renewal  hearings  may  be 
further  reduced  as  well  as  the  number  of 
participants  in  such  hearings.  This  may 
be  particularly  beneficial  to  small 
entities  widi  limited  financial  resources 
because  it  may  obviate  the  need  for 
costly  comparative  renewal  hearings  or 
may  reduce  substantially  the  amount  of 
money  that  could  be  paid  as  part  of  a 
settlement  enabling  such  small 
licensees  to  use  the  saved  resources  for 
other  purposes. 

20.  Likewise,  modifying  or  refining  the 
comparative  criteria  utilized  in 
comparative  renewal  hearings — 
including  renewal  expectancy — would 
be  beneficial  to  broadcasters  (A  all  sizes 
because  the  basis  for  comparison  would 
be  streamlined  and  clarified.  As  a  result 
hearings  could  be  simpler  and  less 
costly.  Ths  latter  benefit  would  be 
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particularly  helpful  to  small  licensees, 
who  may  not  have  sufficient  resources 
for  a  prolonged  comparative  renewal 
hearing  and  appeal  process. 

21.  The  Secretary  shall  send  a  copy  of 
this  Further  Notice  of  Inquiry  and 
Notice  of  Proposed  Rule  Making, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  ki  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354.  94  Stat. 
1164.  5  U.S.C.  601  et  seg.  (1981)). 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting,  Radio 
broadcasting. 

Federal  Communications  Commission. 
H.  Walker  Feaster.  UI 

Acting  Secretary. 

|FR  Doc.  8ft-19005  Filed  8-19-88;  8:45  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  ttiat  are  applicable  to  the 
pufcllic.  Notices  of  hearings  and 
Investigations,  committee  meetings,  agency 
decisions  and  mlings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  doctjments  appearing  in  this  section. 


ACTION 

Special  Volunteer  Programs, 
Availability  of  Funds;  Demonstration 
Grants 

The  Program  Demonstration  and 
Development  Division  of  ACTION 
announces  the  anticipated  availability 
of  funds  during  fiscal  year  1989  for 
demonstration  grants  under  the  Special 
Volunteer  Programs  authorized  by  the 
Domestic  Volunteer  Service  Act  of  1973, 
as  amended  (Pub.  L  93-113,  Title  I,  Part 
C;  42  U.S.C.  4992). 

The  purpose  of  this  program  is  to 
strengthen  and  supplement  efforts  to 
meet  a  broad  range  of  needs, 
particularly  those  related  to  human  and 
social  concerns  such  as  illicit  drug  use 
by  youth,  by  encouraging  and  enabling 
persons  from  all  walks  of  life  and  from 
all  age  groups  to  perform  meaningful 
and  constructive  volunteer  service  in 
agencies,  institutions,  and  situations 
where  the  application  of  human  talent 
and  dedication  may  help  to  meet  such 
needs. 

As  most  recently  documented  by  the 
White  House  Conference  for  a  Drug- 
Free  America,  the  best  strategy  to 
combat  illegal  drug  use  is  to  prevent  it 
from  starting.  Effective  prevention 
requires  the  involvement  of  every 
segment  of  the  community,  recognizing 
that  no  single  approach  will  work  in 
every  locale.  Comprehensive 
approaches  assure  that  clear,  consistent 
"no  use"  mesage  are  delivered  and 
reinforced  by  a  variety  of  community 
sources.  America's  youth,  who  are  so 
often  confronted  by  peer  pressure  and 
other  encouragement  to  use  illegal 
drugs,  are  perhaps  the  most  important 
targets  for  such  anti-drug  programming, 
yet  drug-h-ee  youth  also  constitute  a 
tremendous  resource  for  a  community's 
drug  prevention  effort.  Despite 
impressive  progress  in  the  prevention  of 
drug  use — particularly  among  youth — 


there  is  a  critical  need  for  such  programs 
in  every  part  of  the  country. 

A.  Preventing  the  Use  of  Illicit  Drugs  by 
Youth 

Consideration  will  be  limited  to 
innovative  proposals  using  volunteers  in 
one  of  the  following  two  strategies  for 
preventing  the  use  of  illicit  drugs  by 
youth: 

1.  The  development  of  a  state-wide 
network  to  create  and  support  broad- 
based  local  coalitions  that  may  include 
volunteer  groups,  service  organizations, 
schools,  government  agencies 
(especially  law  enforcement  and  social 
service  agencies),  religious 
organizations,  media,  business  and 
youth  groups  to  more  effectively  engage 
in  the  prevention  of  illicit  drug  use  by 
youth. 

2.  The  mobilization  and  coordination 
of  community  youth  serving 
organizations  such  as  parents'  groups, 
neighborhood  associations, 
commmimity  organizations,  businesses, 
religious  institutions,  schools  and  local 
government  agencies  into  effective 
community-based  prevention  councils  or 
coalitions  to  prevent  the  use  of  illicit 
drugs  by  youth.  Coalitions  and 
organizations  targetting  youth  in  low- 
income  communities  are  particularly 
encouraged  to  apply. 

The  following  examples  of  strategies 
carried  out  by  local  coalitions  and 
youth-service  organizations  have  been 
supported  and  endorsed  by  ACTION. 
They  include: 

Adding  a  drug-free  prevention  and 
education  component  to  existing  youth 
development  or  recreational  activity; 

Organizing  and  supervising  drug-free 
positive  recreational  alternatives  for 
youth  in  schools  and  in  community 
recreational  facilities  and  activities — 
particularly  for  after-school  and 
weekend  periods; 

Recognizing  youth  who  have  chosen 
to  be  drug-free; 

Using  youth  who  maintain  drug-free 
life  styles  as  peers  to  be  emulated  by 
other  youth  and  reverse  the  peer 
pressure  to  use  illicit  drugs; 

Conducting  follow-up  activities  to 
one-time  drug  use  prevention 
awareness-raising  events  for  youth  and 
others  to  reinforce  the  positive  changes 
in  community  attitudes  toward  illicit 
drug  use; 

Providing  technical  assistance  and 
current  information  on  the  harmful 


consequences  to  health  stemming  from 
the  use  of  illicit  drugs; 

Incorporating  drug  use  prevention  and 
education  strategies  as  an  integral 
component  of  community  youth 
recreational  facilities  and  activities:  and 

Expanding  the  involvement  of  parents 
and  parents'  groups  in  prevention  and 
educational  activities  and  events  for 
youth. 

B.  Eligible  Applicants 

Only  applications  from  private  non- 
profit incorporated  organizations  and 
public  agencies  will  be  considered.  Any 
applicant  who  does  not  adhere  to  a 
policy  of  the  strict  non-use  of  illicit 
drugs  will  not  be  eligible  for 
consideration.  Furthermore,  an 
application  will  be  ineligible  if  it  refers 
to  philosophy,  proposed  activities,  or 
training  or  educational  materials 
implying  that  the  initial  or  responsible 
use  of  any  illicit  drug,  or  the  illicit  use  of 
any  legal  drug,  will  be  tolerated  by  the 
applicant. 

C.  Available  Funds  and  Scope  of  the 
Grant 

ACTION  anticipates  awarding, 
subject  to  the  availability  of  FY  1989 
funds,  grants  averaging  $38,000  but  not 
exceeding  $50,000. 

Publication  of  this  announcement 
does  not  obligate  ACTION  to  award  any 
specific  number  of  grants  or  to  obligate 
any  specific  amount  of  money  for 
demonstration  grants. 

Projects  fimded  under  this 
announcement  will  receive  fxmds  for  one 
time  and  are  not  renewable. 

D.  General  Criteria  for  Grant  Selection 

Grant  applications  will  be  reviewed 
and  evaluated  based  on  the  criteria 
outlined  below,  as  appropriate,  as  well 
as  conformance  to  the  instruction 
included  in  the  application.  Grant 
applicants  with  a  demonstrated 
competence  in  using  volunteers  to 
prevent  the  use  of  illicit  drugs  by  youth, 
and  applicants  which  have  not  received 
ACTION  Demonstration  Program  funds 
previously  will  be  given  preference. 

1.  Potential  to  recruit,  train  and  utilize 
volunteers  in  area  of  priority. 

2.  Promise  of  developing  innovations 
or  knowledge  in  mobilizing  and 
sustaining  State  and  local  volunteer 
efforts  to  prevent  illicit  drug  use  by 
youth. 
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3.  Potential  for  replication  of  the 
project  model  including:  plans  for 
implementation  and  dissemination  or 
results  of  the  proiect  including  any 
products  such  as  reports  and  manuals 
for  use  by  others. 

4.  Plans  for  continuation  of  the 
activities  and  self-sufHciency  of  the 
program  following  the  completion  of  the 
protect  supported  by  ACTION  funds. 

5.  Extent  to  which  youth  representing 
the  target  population  of  the  project  are 
involved  in  planning,  developing  and 
conducting  project  activities. 

6.  CareMly  formulated  schedule  for 
achieving  objectives,  including  self- 
sufficiency,  and  feasibihty  of  methods 
for  meeting  those  objectives. 

7.  Capability  of  proposed  staff. 

8.  Likelihood  of  completion  of  project 
within  proposed  timetable. 

9.  Feasibility  of  proposed  budget. 

10.  Adequacy  of  plans  for  data 
gathering  and  evaluation. 

11.  Letters  of  support  from 
collaborating  agencies  and 
organizations  and  intent  to  participate 
in  the  project  where  such  could  be 
expected  to  contribute  to  the  value  or 
success  of  the  project. 

12.  Samples  of  current  materials  to  be 
disseminated  to  the  participants,  or  used 
to  train  volunteers. 

13.  While  specific  levels  of  matching 
funds  are  not  a  requirement  for  grants, 
evidence  of  local  public  and  private 
sector  support  (financial  and  in-kind)  is 
strongly  encouraged  and  will  be 
considered  in  the  decision  making 
process.  Applicants  capable  of  such 
contributions  should  specify  the  sources 
and  nature  of  in-kind  and  other  non- 
federal contributions.  These 
contributions  must  be  deemed  allowable 
costs  in  accordance  with  ACTION 
requirements  and  be  supported  by  a 
detailed  budget  narrative  listing  the 
source  of  that  support  and  the  formula 
used  to  compute  those  costs. 

E.  Application  Review  Process 

ACTION'S  Program  Demonstration 
Branch,  which  has  expertise  in  volunteer 
demonstration  programs,  will  review 
and  evaluate  all  eligible  applications 
submitted  under  this  announcement. 
ACTION'S  Associate  Director  for 
Domestic  and  Anti-Poverty  Operations 
will  make  the  final  selection.  ACTION 
reserves  the  right  to  ask  for  evidence  of 
any  claims  of  past  performance  or  future 
capability. 

F.  Application  Submission  and  Deadline 

One  signed  original  and  two  copies  of 
all  completed  applications  must  be 
submitted  to  the  appropriate  ACTION 
State  Office  no  later  than  5:00  p.m.  local 
standard  time  on  October  17, 1988.  Only 


those  applications  that  are  received  at 
the  appropriate  ACTION  State  Office  by 
5:00  p.m.  local  standard  time  on  this 
date  will  be  eligible. 
All  grant  applications  must  consist  of: 

a.  Application  for  Federal  Assistance 
(ACTION  Form  No.  A-1036)  with  a 
narrative  budget  justification  and  a 
narrative  of  project  goals  and 
objectives,  and  assurances. 

b.  CPA  certification  of  accounting 
capability. 

c.  Articles  of  Incorporation. 

d.  Proof  of  non-profit  status  or  an 
application  for  non-profit  status,  which 
should  be  made  through  documentation. 

e.  Current  resiune  of  candidates  for 
the  position  of  project  director,  if 
available,  or  the  current  resume  of  the 
director  of  the  applicant  agency  or 
project. 

f.  Organization  chart  of  the  applicant 
organization  showing  how  the  project  is 
related  to  the  oi;ganization. 

g.  List  of  the  current  board  of  directors 
showing  their  names,  addresses  and 
organizational  or  community  affiliation. 

To  receive  an  application  kit,  please 
contact  your  ACTION  State  Office. 
Following  is  an  address  list  of  ACTION 
Regional  Offices,  along  with  the 
addresses  of  ACTION  State  Offices 
under  Aeir  jurisdiction: 

Region 

Mr.  John  F.  Torian,  ACTION  Regional 
Director,  10  Causeway  Street  Rm  473, 
Boston.  MA  02222-1039.  (617)  565-7000 

Mr.  Romero  A.  Cherry.  ACTION  State 
Program  Director.  Abraham  Ribicoff 
Federal  Bldg..  450  Main  Street,  Room 
524,  Hartford,  CT  06103-30002,  (203) 
240-3237 

Mr.  Thomas  E.  Endres,  ACTION  State 
Program  Director,  Federal  Bldg.,  Room 
305,  76  Peari  Street,  Portland,  ME 
04101-4188,  (207)  780-3414 

Mr.  Malcolm  Coles,  ACTION  State 
Program  Director,  10  Causeway  Street, 
Room  473,  Boston,  MA  02222-1038. 
(617)  565-7015 

Mr.  Peter  Bender.  ACTION  State 
Program  Director.  Federal  Post  Office 
&  Courthouse.  55  Pleasant  Street. 
Room  316.  Concord.  NH  03301-3939, 
(603)  225-1450 

Mr.  Vincent  Marzullo.  ACTION  State 
Program  Director.  John  E.  Fogarty 
Bldg..  Room  200,  24  Weybosset  Street. 
Providence,  RI  02903-2882.  (401)  528- 
5424 

Region  II 

Mr.  Herbert  W.  Stupp,  ACTION 
Regional  Director,  6  World  Trade 
Center,  Room  758,  New  York,  NY 
10048-0206 

Mr.  Stanley  Gorland,  ACTION  State 
Program  Director,  402  East  State 


Street.  District  III.  Room  422.  Trenton. 
NJ  08608-1507.  (609)  989-2243 

Mr.  Bernard  A.  Conte.  ACTION  State 
Program  Director,  6  World  Trade 
Center,  Room  758,  New  York.  NY 
10048-0206,  (212)  468-4471 

Mr.  Ruben  Nazario,  ACTION  State 
Program  Director,  Federico  DeGetau 
Fedeal  Ofc  Bldg,  Carios  Chardon 
Avenue,  Suite  G-^9,  Hato  Rey.  PR 
00918-2241,  (809)  766-5314  &  766-5188 

Region  III 

Ms.  Maryann  Urban.  ACTION  Regional 
Director,  U.S.  Customs  House.  2nd 
and  Chestnut  Street.  Room  108. 
Philadelphia.  PA  19108-2912 

Mr.  Benjamin  I.  Cheney.  Jr..  ACTION 
State  Program  Director,  Federal 
Building  Room  37M),  600  Federal 
Place,  Louisville,  KY  40202-2230.  (502) 
582-6384 

Mr.  Paul  Schrader.  ACTION  State 
Program  Director,  Federal  Bldg^  Room 
500.  85  Marconi  Blvd..  Columbus,  OH 
43215-2888.  (614)  469-7441 

Ms.  Sally  W.  Yurchuck,  ACTION  State 
Program  Director.  U.S.  Customs 
House,  Room  106,  2nd  and  Chestnut 
Streets,  Philadelphia,  PA  19106-2998. 
(215)  597-3543 

Mr.  Lindsay  B.  Scott  (Virginia  and  the 
District  of  Columbia),  ACTION  State 
Program  Director,  400  North  Bth 
Street,  P.O.  Box  10066,  Richmond.  VA 
23240-1832,  (804)  771-2197 

Mr.  Jerry  E.  Yates.  ACTION  State 
Program  Director.  Federal  Bldg..  31 
Hopkins  Plaza.  Room  1125,  Baltimore, 
MD  21201-2814,  (301)  962-4443 

Ms.  Jean  Taylor-Brown.  ACTION  State 
Program  Director,  603  Morris  Street — 
2nd  Floor.  Charleston.  WVA  25301- 
1409.  (304)  347-5248 

Region  IV 

Mr.  Henry  L  Jibaja.  Acting  ACTION 
Regional  Director.  101  Marietta  Street. 
N.W.— Suite  1003.  Atlanta,  GA  30323- 
2301 

Mr.  John  D.  Timmons.  ACTION  State 
Program  Director,  2121-8th  Avenue 
North.  Room  722.  Birmingham,  AL 
35203-2307.  (205)  254-1908 

Ms.  Betsy  Wells.  Acting  ACTION  State 
Program  Director.  930  Woodcock 
Road— Suite  221.  Oriando,  FL  32803- 
3750,  (305)  648-6117 

Mr.  David  A.  Dammann,  ACTION  State 
Program  Director.  75  Piedmont 
Avenue.  NE..  Suite  412,  Atlanta,  GA 
30303-2587.  (404)  331-4846 

Mr.  Alfred  E.  Johnson.  ACTION  State 
Program  Director.  U.S.  Bldg./Federal 
Bldg.,  801  Broadway,  Room  246, 
Nashville,  TN  37203-3889,  (615)  251- 
5561 
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Mr.  Robert  L  Winston.  ACTION  State 
Program  Director,  Federal  Building, 
P.O.  Century  Station,  300  Fayetteville 
Street  Mall.  Room  131.  Raleigh.  NC 
27601-1739.  (919)  856-4731 

Mr.  Arthur  E.  Brown.  III.  ACTION  State 
Program  Director,  Federal  Bldg.,  Room 
1005-A.  100  West  Capital  Street. 
Jackson,  MS  39269-1092.  (601)  965- 
5664 

Mr.  Jerome  J.  Davis,  ACTION  State 
Program  Director,  Federal  Building. 
Room  872, 1835  Assembly  Street. 
Columbia,  SC  29201-2430,  (803)  765- 
5771 

Region  V 

Mr.  Alan  A.  Drazek,  ACTION  Regional 
Director,  10  West  Jackson  Blvd.— 6th 
Floor,  Chicago,  IL  60604-3964 

Mr.  James  E.  Braxton,  ACTION  State 
Program  Director,  10  West  Jackson 
Blvd.— 6th  Floor,  Chicago,  IL  60604- 
3964.  (312)  353-8383 

Mr.  Thomas  L  Haskett  ACTION  State 
Program  Director,  46  East  Ohio 
Street — Room  457,  Indianapolis,  IN 
46204-1922.  (317)  260-6724 

Mr.  Joel  H.  Weinstein,  ACTION  State 
Program  Director,  Federal  Building, 
Room  339,  210  Wabiut  St..  Des 
Moines,  lA  50309-2195,  (515)  284-4816 

Mr.  Stanley  M.  Stewart,  ACTION  State 
Program  Director,  Federal  Bldg.,  Room 
658,  231  West  Lafayette  Blvd..  Detroit. 
MI  48226-2799.  (313)  22&-7848 

Mr.  Peter  A.  Marks,  ACTION  State 
Program  EHrector,  Old  Federal  Bldg.— 
Room  126,  212  Third  Avenue  South, 
Minneapolis,  MN  55401-2596,  (612) 
334-4083 

Mr.  Michael  P.  Murphy,  ACTION  State 
Program  Director,  517  East  Wisconsin 
Avenue,  Rm.  601.  Milwaukee,  WI 
53202-4507,  (414)  291-1118 

Region  VI 

Ms.  Paulette  E.  Standefer,  ACTION 
Regional  Director.  1100  Commerce 
Street.  Room  6B11.  Dallas.  TX  75242- 
0696 

Mr.  John  J.  McDonald.  ACTION  State 
Program  Director,  Federal  Office 
Bldg.,  911  Walnut,  Room  1701,  Kansas 
City,  MO  64106-2009,  (816)  426-5256 

Mr.  Jerry  G.  Thompson,  ACTION  State 
Program  Director,  611  East  Sixth 
Street.  Suite  107,  Austin,  TX  78701- 
3747,  (512)  48^-6671 

Mr.  Robert  J.  Torvestad,  ACTION  State 
Program  Director,  Federal  Bldg.,  Room 
2506,  700  West  Capitol  Street,  Little 
Rock.  AR  72201-3291,  (501)  378-5234 

Mr.  James  M.  Byrnes,  ACTION  State 
Program  Director,  Federal  Bldg.,  Room 
248, 444  SE  Quincy,  Topeka,  KS 
66603-3501,  (913)  295-2540 

Mr.  Willard  L  Ubrie,  ACTION  State 
Program  Director,  626  Main  Street, 


Suite  102,  Baton  Rouge,  LA  70801- 

1910,  (504)  38»-0471 
Mr.  Ernesto  Ramos,  ACTION  State 

Program  Director,  Old  Federal  Bldg.. 

Catedral  Place,  Room  129  Sante  Fe, 

NM  87501-2026  (505)  988-«577 
Mr.  Zeke  Rodriquez,  ACTION  State 

Program  Director,  200  NW  5th  Street, 

Suite  912.  Oklahoma  City,  OK  73102- 

6093,  (405)  231-5201 

Region  Vm 

Ms.  Naomi  L  Bradford,  ACTION 
Regional  Director,  Executive  Tower 
Bldg.,  1405  Curtis  Street,  Suite  2930, 
Denver,  CO  80202-2349 

Mr.  Ben  Knopp,  ACTION  State  Program 
Director,  Columbine  Bldg.,  Room  301, 
1845  Sherman  Street,  Denver,  CO 
80203-1167,  (303)  866-1070 

Mr.  Ben  Knopp,  ACTION  State  Program 
Director,  Federal  Bldg.,  Room  8036, 
2120  Capitol  Avenue,  Cheyenne.  WY 
82001-3649.  (303)  866-1070 

Mr.  Joe  R.  Lovelady,  ACTION  State 
Program  Director,  Federal  Office 
Bldg.,  Drawer  10051.  301  South  Park, 
Room  192.  Helena,  MT  59626-0101. 
(406)449-5404 

Ms.  Anne  C.  Johnson.  ACTION  State 
Program  Director.  Federal  Bldg..  Room 
293. 100  Centennial  Mall  North. 
Lincobi.  NE  6650&-3896.  (402)  471-5493 

Ms.  Naomi  Bradford.  Acting.  ACTION 
State  Program  Director  (North/South 
Dakota).  Federal  Bldg.  Room  213, 225 
S.  Pierre  Street.  Pierre,  SD  57501-2452, 
(605)224-5996 

Mr.  Gary  S.  O'Neal,  ACTION  State 
Program  Director,  U.S.  Post  Office  & 
Courthouse,  350  South  Main  Street. 
Room  484,  Salt  Lake  City.  UT  84101- 
2198.  (801)  524-6411 

Region  IX 

Ms.  Teresa  Keeshan,  ACTION  Regional 
Director,  211  Main  Street,  Room  530, 
San  Francisco,  CA  94105-1914 

Mr.  Ricardo  Gerakos,  ACTION  State 
Program  Director,  Federal  Bldg.  Room 
14218. 11000  Wilshire  Blvd.,  Los 
Angeles,  CA  90024-3671,  (213)  209- 
7421 

Mr.  Michael  J.  Gale,  ACTION  State 
Program  Director,  Federal  Bldg.,  P.O. 
Box  50024,  Honolulu.  HI  96850-0001, 
(808)  541-2832 

Mr.  Steven  P.  Gordon,  ACTION  State 
Program  Director,  4600  Kietzke  Lane, 
Suite  E-141,  Reno,  NV  89502-1208, 
(702)  784-5314 

Mr.  Jess  A.  Sixkiller,  ACTION  State 
Program  Director,  522  North  Central, 
Room  205-A,  Phoenix,  AZ  85004-2190. 
(602)  261-4825 

Region  X 

Mr.  John  Keller.  ACTION  Regional 
Director,  Suite  3039  Federal  O^ice 


Bldg..  909  First  Avenue.  Seattle,  WA 
98174-1103 

Mr.  Stephen  Neal  Stivers,  ACTION 
State  Program  Director,  Federal  Bldg. 
Room  647.  511  N.W.  Broadway, 
Portland,  OR  9720»-3416,  (503)  221- 
2261 

Mr.  Jack  R.  Nunn,  ACTION  State 
Program  Director,  Alaska  State  Office, 
Suite  3039  Federal  Office  Bldg.,  909 
First  Street  Avenue,  Seattle,  WA 
98174-1103,  (206)  442-4975 

Mr.  Wilford  E.  Overgaard,  ACTION 
State  Program  Director,  The  Alaska 
Center,  Suite  340, 1020  Main  Street, 
Boise,  ID  83702-5745,  (208)  334-1707 

Mr.  John  A.  Miller,  ACTION  State 
Program  Director,  Suite  3039  Federal 
Office  Bldg.,  909  First  Avenue,  Seattle, 
WA  98174-1103,  (206)  442-4975 

Signed  at  Washington,  DC,  this  12th  day  of 
August,  1988. 
Donna  M.  Alvorado, 
Director. 
[FR  Doc.  88-18929  Piled  S-l»-88;  8:45  am] 

MLLINO  CODE  •0S»-2«-M 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Advisory  Committee  on  Procedures 
under  ttie  United  States-Canada  Free 
Trade  Agreement;  Public  Meeting 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463),  notice  is  hereby  given  of  a  meeting 
of  the  Advisory  Committee  on 
Administrative  Procedures  under  the 
U.S.-Canada  Free  Trade  Agreement  of 
the  Administrative  Conference  of  the 
United  States.  The  Comjnittee  has 
scheduled  this  meeting  to  discuss 
certain  administrative  and  procedural 
issues  arising  from  implementation  of 
the  proposed  Free  Trade  Agreement. 
DATE  Friday,  August  26,  at  1:30  p.m. 

Location:  Administrative  Conference  of  the 
US,  Library.  2120  L  Street,  NW.,  Suite  500, 
Washington,  DC  20037. 

Public  Participation 

Committee  meetings  are  open  to  the 
interested  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  contact  person 
at  least  two  days  prior  to  the  meeting. 
The  committee  chairman  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meetings.  Any  member 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Pou,  Jr.,  Office  of  the  Chairman, 
Administrative  Conference  of  the  United 
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States.  2120  L  Street  NW.,  Suite  500 
(202)  254-7020. 

August  17. 1988. 
leffrey  S.  Lubben, 

Research  Director. 

[FR  Doc.  88-19021  Filed  8-19-88;  8:45  am] 

WLUNG  CODE  ei10-01-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Environmental  Impact  Statement; 
Grassy  Gap  and  Wesser  Timber  Sales 

agency:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  for  a  proposal  to  harvest  and 
regenerate  timber  on  the  Cheoah  Ranger 
District,  Nantahala  National  Forest, 
Graham  and  Swain  Counties,  North 
Carolina.  The  Agency  invites  written 
comments  and  suggestions  on  the  scope 
of  the  analysis.  In  addition,  the  Agency 
gives  notice  of  the  full  environmental 
analysis  and  decisionmaking  process 
that  will  occur  on  the  proposal  so  that 
interested  and  affected  people  are 
aware  of  how  they  may  participate  tind 
contribute  to  the  Hnal  decision. 
date:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
October  1, 1988  to  receive  timely 
consideration. 

ADDRESS:  Submit  written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  Steve  Rickerson,  District 
Ranger,  National  Forests  in  NC,  Route  1, 
Box  16-A,  Robbinsville,  NC  28771. 
FOR  FURTHER  INFORMATION  CONTACT. 

Direct  questions  about  the  proposed 

action  and  environmental  impact 

statement  to  Steve  Ricerson,  Cheoah 

Ranger  District  Route  1,  Box  16-A, 

Robbinsville,  NC  28771,  phone  704-479- 

6431. 

SUPPLEMENTARY  INFORMATION:  The 

Land  and  Resource  Management  Plan 
for  the  Nantahala  and  Pisgah  National 
Forests  was  issued  in  April  1987.  In  the 
Forest  Plan,  timber  harvest  and 
reforestation  is  scheduled  within  the 
Cheoah  Bald  area.  This  area  was 
previously  inventoried  during  the 
Roadless  Area  and  Review  Evaluation 
(RARE  II,  1979)  and  recommended  as 
non-wilderness.  The  North  Carolina 
Wilderness  Act  of  1984  released  the 
Cheoah  Bald  area  for  "*  *  *  the  purpose 
of  determining  their  [the]  suitability  for 
inclusion  in  the  National  Wilderness 
Preservation  System"  until  a  revision  of 
the  Forest  Plan. 


Public  participation  is  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  began  the  scoping 
process  in  1984  for  the  Grassy  Gap 
Timber  Sale  and  in  1985  for  the  Wesser 
Timber  Sale.  One  significant  issue  was 
identified  in  each  project  relating  to  the 
impact  of  each  timber  sale  on 
Appalachian  National  Recreation  Trail 
users.  Both  projects  lie  adjacent  to  the 
Appalachian  Trail. 

The  environmental  assessments  for 
both  timber  sales  were  completed; 
mitigation  measures  were  identified  to 
avoid  impacts  on  trail  users;  and 
decision  notices  were  issued  to  proceed 
with  Grassy  Gap  Timber  Sale  in  1985 
and  the  Wesser  Timber  Sale  in  1987. 
Both  projects  called  for  road 
construction  to  access  the  area.  The 
road  construction  was  contracted  by  the 
Forest  Service  in  1986  for  the  Grassy 
Gap  Timber  Sale  and  the  construction  is 
completed.  The  road  construction  was 
contracted  in  1987  for  the  Wesser 
Timber  Sale  and  is  now  complete.  Each 
project  involves  additional  road 
construction  of  approximately  1.5  miles 
to  be  constructed  by  the  timber  sale 
purchaser.  These  roads  were  scheduled 
for  short-term  use  only  and  the  area 
impacted  by  road  construction  would  be 
restored  to  vegetative  cover  after  the 
timber  sale.  The  additional  road 
construction  would  occur  within  the 
boundary  of  the  Cheoah  Bald  RARE  II- 
released  area  and  adjacent  to  the 
Appalachian  National  Recreation  Trail. 

The  Forest  I^an  was  issued  in  April 

1987  and  the  decision  to  implement  the 
Plan  resulted  in  6  appeals,  one  of  which 
relates  to  the  RARE  Il-released  areas. 
An  issue  emerged  regarding  impacts  on 
the  roadless  character  of  the  area  and 
how  these  impacts  should  be  assessed. 
This  issue  had  not  been  previously 
considered  in  the  environmental 
analysis;  therefore,  the  Grassy  Gap  and 
Wesser  Timber  Sales  were  withdrawn 
in  1988  for  further  analysis. 

A  new  scoping  process  began  in  April 

1988  for  these  sales.  Approximately  60 
individual  letters  were  received  and 
several  interviews  were  conducted.  A 
significant  issue  was  identified  which 
relates  primarily  to  those  publics  who 
want  to  proceed  with  the  sale  to 
maintain  the  local  economy  and  those 
who  want  to  preserve  the  existing 
environment  for  future  wilderness 
consideration. 

Another  significant  issue  was 
identified  pertaining  to  the  possible 
visual  impact  on  Appalachian  National 
Recreation  Trail  users.  Each  timber  sale 
taken  individually  may  have  little 
impact  on  trail  users.  However,  when 


both  timber  sales  are  considered 
collectively,  the  actions  may  have 
cumulatively  significant  impacts. 

Additional  comments  from  other 
Federal,  State  or  local  agencies.  Indian 
tribes  and  other  interested  persons  or 
organizations  will  be  considered  to 
identify  significant  issues.  Comments 
should  be  received  by  October  1. 1988  to 
receive  timely  consideration. 

In  preparing  the  environmental  impact 
statement  the  Forest  Service  will 
identify  and  consider  a  range  of 
alternatives  for  this  area.  One  of  these 
alternatives  will  be  no  harvesting  and 
regeneration  of  timber  in  the  area.  Other 
alternatives  will  consider  various 
locations  of  harvesting  and  regeneration 
units  within  the  area  to  reduce  visual 
impacts  and  reduce  or  eliminate  further 
road  construction. 

Steve  Rickerson,  District  Ranger, 
Cheoah  Ranger  District,  National 
Forests  in  North  Carolina,  is  the 
responsible  official. 

The  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
review  by  August  1988.  At  that  time, 
EPA  will  publish  a  notice  of  availability 
of  the  draft  environmental  impact 
statement  in  the  Federal  Register. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  of  the 
Environmental  Protection  Agency's 
notice  of  availability  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  the  management  of  the 
Cheoah  Bald  area  participate  at  that 
time.  To  be  the  most  helpful,  comments 
on  the  draft  environmental  impact 
statement  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quahty  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition,  Federal  court 
decisions  have  established  that 
reviewers  of  a  draft  environmental 
impact  statement  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  553  (1978),  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  Wisconsin  Heritages, 
Inc.  V.  Harris.  490  F.  Supp.  1334. 1338 
(E.D.  Wis.  1980).  The  reason  for  this  to 
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ensure  that  substaative  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  GnaL 

After  the  comment  period  ends  on  the 
draft  environmental  impact  statement, 
the  conmients  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement  The  final 
environmental  impact  statement  is 
scheduled  to  be  completed  by  November 
1988.  In  the  final  environmental  impact 
statement,  the  Forest  Service  is  required 
to  respond  to  the  comments  received  (40 
CFR  1503.4).  The  responsible  official  will 
consider  the  comments,  responses, 
environmental  consequences  discussed 
in  the  environmental  impact  statement 
and  applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal. 

Date:  Angust  3, 1988. 
Stephan  R.  Rkkacaoo. 

District  Ranger. 

[FR  Doc.  86-18914  Piled  8-l»-Sa-  8:45  am] 

BUJJNG  CODE  3410-11-M 


Soil  Conservation  Servfca 

Rnding  of  No  Significant  Impact; 
Willow  Creaic-Cravens  Creeic 
Watershed,  MO 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  and  the  Soil  Conservation 
Service,  U.S.  Department  of  Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  the  Willow  Creek-Cravens  Creek 
Watershed,  Ray  and  Lafayette  Counties, 
Missouri. 

FOR  FURTHER  INFORMATION  CONTACT: 

Russell  C.  Mills,  State  Conservationist 
Soil  Conservation  Service,  555  Vandiver 
Drive.  Columbia.  Missouri  65202, 
telephone  (314)  875-5212. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 


the  environment  As  a  result  of  these 
findings,  Russell  C.  Mills,  State 
Constfvationist  has  determkied  that  the 
preparation  and  review  of  an 
enviroimiental  impact  statement  are  not 
needed  for  tlus  project 

The  project  concerns  a  plan  for  flood 
control  and  watershed  protection.  The 
planned  wwks  of  improvement  include 
four  (4)  pumping  plants,  five  (5)  gravity 
outlets,  3.4  miles  of  outlet  chaimel  and 
raise  2.7  miles  of  dike. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Russell  C.  Mills,  State  Conservationist, 
Missouri. 

No  Administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

[This  activity  is  listed  m  the  Catalog  of 
Federal  Domestic  Assistance  under  Na 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergoveminental  consuhation  «vitb  State 
and  local  officials.) 

Date:  August  10. 1988. 
Russell  C  Mills, 
State  Conservationist 
[FR  Doa  88-18913  Filed  8-19-88;  8:45  am] 

BILLMQ  CODE  $4tO-18-« 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census. 
Title:  Survey  of  Income  and  Program 

Participation — 1988  Panel  Wave  4. 
Form  Number:  SIPP  8400  Wave  4 

Questionnaire,  SIPP  64/7703  Reminder 

Card.  SIPP  84/7705{L)  Introductory 

Letter. 
Type  of  Request:  Revision. 
Burden:  12,180  hours. 
Average  Hours  Per  Response:  30 

minutes. 
Needs  and  Uses:  This  survey  will 

provide  statistics  on  income, 

employment  and  household 

composition,  taxes,  assets,  in-kind 


income,  and  related  subjects  to 

estimate  the  effects  of  &cecutive  and 

Legislative  decisions. 
Affected  Public:  Individuals  or 

households. 
Frequency:  One  time. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  Francine  Picoult, 

395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commeree,  Room  H6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult  OMB  Desk  Officer. 
Room  3208.  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  August  15, 1988. 
Edward  Midials, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  88-19008  Filed  8-19-88:  8:45  am] 

nUJNQ  CODE  3510-07-M 


Agency  Form  Under  Review  liy  ttte 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1990  Decennial  Census — Block 
Splits. 

Form  Number:  DllOA  Address  Listing 
Page. 

Type  of  Request:  New. 

Burden:  6,267  hours. 

A  verage  Hours  Per  Response:  1.8 
minutes. 

Needs  and  Uses:  This  data  is  used  by 
the  Census  Bureau  to  assign  correct 
tabulation  codes  for  political 
jurisdictions  and  related  boundaries 
for  statistics  published  from  data 
collected  during  the  1990  decennial 
census. 

Affected  Public:  Individuals  or 
households  States  or  local 
governments  Federal  agencies  or 
employees  Non-profit  institutions 
Small  businesses  or  organizations. 

Frequency:  One  time  per  address. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Francine  Picoult, 
395-7340. 
Copies  of  the  above  information 

collection  proposal  can  be  obtained  by 

calling  or  writing  DOC  Clearance 
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Officer,  Edward  MichaU.  (202)  377-3271, 
Department  of  Commerce,  Room  H6622. 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  August  IS,  1986. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  88-19009  Filed  8-19-88;  8:45  am] 

BILLING  CODE  3510-07-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation,  1989  Panel  Core,  Waves 
1-8. 

Form  Number  SIPP  9100-9800,  Waves 
1-8  Core  Questionnaires.  9001  Control 
Card,  9105  Introductory  Letter. 

Type  of  Request:  Revision. 

Burden:  24,360  hours. 

A  verage  Hours  Per  Response:  30 
minutes. 

Needs  and  Uses:  This  survey  provides 
statistics  on  income,  employment  and 
household  composition,  taxes,  assets, 
in-kind  income,  and  related  subjects 
to  estimate  the  effects  of  Executive 
and  Legislative  decisions. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Three  times  a  year. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commece,  Room  H6622, 
14th  and  Constitution  Avenue,  NW„ 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 


Dated:  August  15, 1988. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

[FR  Doc.  88-19010  Filed  8-19-68;  6:45  am] 

BILUNG  CODE  3S1(M)7-N 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census. 
Title:  Current  Industrial  Reports 
Program — Wave  I  Mandatory. 
Form  Number:  M20H,  M20M,  MA28C, 
MA28F,  MA32C,  MA33A.  MA33E, 
MA36F,  MA36R. 
Type  of  Request  Revision. 
Burden:  9,784  hours. 
Average  Hours  Per  Response:  Varies 

with  each  form. 
Needs  and  Uses:  This  program  collects 
and  publishes  7-digit  product 
information  fix)m  44,000  manufacturing 
firms  on  over  5,000  manufactured 
products.  Survey  results  are  available 
monthly,  quarterly,  and  annually  and 
are  used  by  Government  agencies  to 
analyze  specific  commodities  and 
industries.. 
Affected  Public:  Business  and  other  for- 
profit. 
Frequency:  Aimually. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer:  Francine  Picoult. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  August  15, 1988. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  88-19011  Filed  8-19-88;  8:45  am] 

BILLING  CODE  351(M)7-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 


collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Industrial  Reports 
Program — Wave'  I  Voluntary. 

Form  Number:  M22D,  M28B.  M28B1, 
M28B2,  M28C,  M28F,  M32D,  M37G. 
MQ34H,  MQ34K.  MQ36B,  MQ36C, 
MA22M,  MA25H,  MA30B,  MA30C, 
MA35U. 

Type  of  Request:  Revision. 

Burden:  9,198  hours. 

Average  Hours  Per  Response:  Varies  per 
form. 

Needs  and  Uses:  This  program  collects 
and  publishes  7-digit  product 
information  from  44,000  manufacturing 
firms  on  over  5,000  manufactured 
products.  Survey  results  are  available 
monthly,  quarterly,  and  annually  and 
are  used  by  Government  agencies  to 
analyze  specific  commodities  and 
industries. 

Affected  Public:  Businesses  and  other 
for-profit. 

Frequency:  Monthly,  Quarterly,  and 
Annually. 

Respondent's  Obligation:  Voluntary/ 
Mandatory. 

OMB  Desk  Officer:  Francine  Picoult. 
395-7340. 
Copies  of  the  above  information 

collection  proposal  can  be  obtained  by 

calling  or  writing  DOC  Clearance 

Officer,  Edward  Michals,  (202)  377-3271, 

Department  of  Commerce,  Room  H6622, 

14th  and  Constitution  Avenue,  NW., 

Washington,  DC  20230. 
Written  comments  and 

recommendations  for  the  proposed 

information  collection  should  be  sent  to 

Francine  Picoult  OMB  Desk  Officer. 

Room  3208,  New  Executive  Office 

Building,  Washington.  DC  20503. 

Dated:  August  15. 1988. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  88-19012  Filed  8-19-88:  8:45  am] 

BILUNG  CODE  3510-07-M 


International  Trade  Administration 

[A-307-701J 

Antidumping  Duty  Order;  Certain 
Electrical  Conductor  Aluminum 
Redraw  Rod  from  Venezuela 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
ACTION:  Notice. 

summary:  In  its  investigation,  the  U.S. 
Department  of  Commerce  (the 
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Department)  determined  that  certain 
electrical  conductor  aluminum  redraw 
rod  (redraw  rod)  from  Venezuela  is 
being  sold  at  less  than  fair  value  within 
the  meaning  of  the  antidumping  duty 
law.  In  a  separate  investigation,  the  U.S. 
International  Trade  Commission  (ITC) 
determined  that  imports  of  redraw  rod 
from  Venezuela  threaten  material  injury 
to  a  U.S.  industry. 

When  the  ITC  finds  threat  of  material 
injury,  the  "Special  Rule"  provision  of 
section  738(b)(2)  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act),  [19  U.S.C. 
1673e(b)(2)].  applies.  Therefore,  all 
unliquidated  entries,  or  warehouse 
withdrawals,  for  consumption  of  redraw 
rod  from  Venezuela  made  on  or  after 
August  11, 1988.  the  date  of  publication 
in  the  Federal  Register  of  an  afiinnative 
determination  of  threat  of  material 
injury  by  the  International  Trade 
Commission  (ITC).  will  be  liable  for  the 
assessment  of  antidumping  duties. 
Further,  a  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
entries  of  redraw  rod  from  Venezuela 
entered  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date  of 
publication  of  the  above-mentioned  ITC 
determination  in  the  Fednal  Register. 
EFFECTIVE  DATE:  August  22, 1988. 
FOR  FUflTHER  WRMMAHON  CONTACT: 
Barbara  Tillman,  OfGce  of 
Investigations,  or  Bernard  Carreau. 
Oflice  of  Compliance.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  ^fW.,  Washington.  DC  20230; 
telephone:  202/377-2438  (Tilhnan)  or 
202/377-2786  (Carreau). 
SUPPLEMCNTAilV  MFORMATION:  The 
product  covered  by  this  investigation  is 
certain  electrical  conductor  aluminum 
redraw  rod,  which  is  wrought  rod  of 
aluminum,  electrically  conductive  and 
containing  not  less  than  99  percent  of 
aluminum  by  weight.  Redraw  rod  is 
currently  classified  under  item  numbers 
618.1520  and  618.1540  of  the  Tariff 
Schedules  of  the  United  States, 
Annotated  and  under  item  numbers 
7604.10.30  and  7604.29.30  of  the 
Harmonized  System. 

In  accordance  with  section  735(d)  of 
the  Act  (19  U.S.C.  1673d(a)),  on  June  30, 
1988,  the  Department  published  its  Hnal 
determination  that  redraw  rod  from 
Venezuela  is  being  sold  at  less  than  fair 
value  (53  FR  24755).  On  August  5, 1988, 
in  accordance  with  section  735(d)  of  the 
Act,  the  ITC  notified  the  Department  of 
its  determination  that  such  imports 
threaten  material  injury  to  a  U.S. 
industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 


U.S.C.  1673e  and  1675).  the  Department 
directs  U.S.  Customs  officers  to  assess, 
upon  further  advice  of  the  administering 
authority  pursuant  to  section  736(a)(1)  of 
the  Act  (19  U.S.C.  1673e(a)(l)), 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  redraw  rod  from 
Venezuela.  These  antidumping  duties 
will  be  assessed  on  all  unliquidated 
entries  of  redraw  rod  from  Venezuela 
entered  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  August  17, 
1988.  the  date  on  which  the  ITC 
published  its  affirmative  determinaticm 
of  threat  of  material  injury  in  the 
Federal  Register,  in  accordance  with  the 
"Special  Rule"  provision  of  section 
736(b)(2)  of  the  Act.  (19  U.S.C. 
1673e(b)(2)). 

Because  the  ITC  determined  that 
imports  of  redraw  rod  from  Venezuela 
only  threaten  material  injury  to.  rather 
than  materially  injure,  a  VS.  industry. 
Customs  field  offices  are  being  directed 
to  terminate  the  suspension  of 
liquidation,  release  any  bond  or  other 
security  and  refund  any  cash  deposit 
made  on  entries  of  redraw  rod  to  secure 
the  payment  of  antidumping  duties  with 
respect  to  entries  of  the  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  bef(H«  the  ITC  final 
determination  pubUcation  date  in  the 
Federal  Re^ster. 

On  and  tifter  the  date  of  publication  of 
the  above-mentioned  ITC  notice,  U.S. 
Customs  Service  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
estimated  weighted-average  dumping 
duty  margin  of  5.80  percent. 

This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
redraw  rod  from  Venezuela  pursuant  to 
section  736(a)  of  the  Act  (19  U.S.C. 
1673e(a))  and  S  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48).  We  have 
deleted  from  the  Commerce  Regulations 
Annex  I  of  19  CFR  Part  353,  which  listed 
antidumping  duty  findings  and  orders 
currently  in  effect.  Instead,  interested 
parties  may  contact  the  Central  Records 
Unit,  Room  B-099,  Import 
Administration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect. 

Notice  of  Review 

In  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  the 
Department  hereby  gives  notice  that,  if 
requested,  it  will  commence  an 
administrative  review  of  this  order.  For 
further  information  regarding  this 
review,  contact  Bernard  Carreau  (202) 
377-2786. 


This  notice  is  published  in  accordance 
with  section  736(a)  of  the  Act  (19  U.S.C. 
1673e)  and  19  CFR  353.48. 
Timothy  N.  Bergan. 

Acting  Assistant  Secretary  for  Import 

Administration. 

August  16, 188& 

[FR  Doc.  88-189B7  Filed  8-19-88;  8:45  am) 

BILUNG  CODE  S61»«»-M 


(C-307-702] 

Countervailing  Duty  Order  Certain 
Electrical  Conductor  Aluminum 
Redraw  Rod  from  Venezuela 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

summary:  In  its  investigation,  the  U.S. 
Departnxent  of  Commerce  determined 
that  exports  of  certain  electrical 
conductor  aluminum  redraw  rod 
(redraw  rod)  from  Venezuela  are 
receiving  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  In  a  separate 
investigation,  the  U.S.  International 
Trade  Commission  (ITC)  determined 
that  imports  of  redraw  rod  from 
Venezuela  threaten  material  injury  to  a 
U.S.  industry. 

When  the  ITC  finds  threat  of  material 
injury,  the  "Special  Rule"  provision  of 
section  706(b)(2)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  [19  U.S.C. 
1671e(b)(2)],  applies.  Therefore,  all 
unliquidated  entries,  or  warehouse 
withdrawals,  for  consimiption  of  redraw 
rod  from  Venezuela  made  on  or  after 
August  17. 1988,  the  date  of  publication 
in  the  Federal  Register  of  an  affirmative 
determination  of  threat  of  material 
injury  by  the  International  Trade 
Commission  (ITC),  will  be  liable  for  the 
assessment  of  countervailing  duties. 
Further,  a  cash  deposit  of  estimated 
countervailing  duties  of  36.40  percent  ad 
valorem  must  be  made  on  all  entries  of 
the  subject  merchandise  from 
Venezuela,  or  withdrawals  from 
warehouse,  for  consumption,  made  on  or 
after  the  date  of  publication  of  the 
above-mentioned  ITC  determination  in 
the  Federal  Register. 

EFFECTIVE  DATE:  August  22, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Barbara  Tillman,  Office  of 
Investigations,  or  Bernard  Carreau, 
Office  of  Compliance,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 


Fedwrai  Re^rter  /  Vol  S3.  No.  162  /  Monday.  August  22.  1988  /  Noticea 


31905 


telephone:  202/377-2438  (Tillman}  or 
202/377-2788  (Carreau). 

SUPPLEMENTARY  INFORMATION:  The 

product  covered  by  this  investigation  is 
certain  electrical  conductor  ahiminuin 
redraw  rod.  which  is  wrought  rod  of 
aluminum  electrically  conductive  and 
containing  not  leas  than  99  percent  of 
aluminum  by  weight.  Redraw  rod  is 
currently  classified  under  item  numbers 
618.1520  and  618.1540  of  the  Tariff 
Schedules  of  the  United  States. 
Annotated  and  under  item  numbers 
7604.1030  and  7604.28.30  of  the 
Harmonized  System. 

In  accordance  with  section  705(d]  of 
the  Act  (19  UAC.  IdTldJ.  on  June  3a 
1988,  the  Department  published  its  final 
determination  that  manufacturers, 
producers,  or  exporters  of  redraw  rod  in 
Venezuela  received  benefits  which 
constitute  subsidies  within  the  meaning 
of  the  countervailing  duty  law  (53  FR 
24763). 

On  August  5. 1988,  in  accordance  with 
section  705(d)  of  the  Act  {19  VS.C 
1671d),  the  ITC  notified  the  Department 
of  its  determination  that  subsidized 
imports  of  redraw  rod  from  Venezuela 
threaten  material  injury  to  a  U.S. 
industry. 

Therefore,  in  accordance  with 
sections  706  and  751  of  the  Act  [19 
U.S.C.  1671e  and  1675],  the  Department 
directs  U.S.  Customs  officers  to  assess, 
upon  further  advice  of  the  administering 
authority  pursuant  to  sections  70e(a)(l) 
and  751  of  the  Act  (19  U.S.C.  1671e{a)(l) 
and  1675).  countervailing  duties  equal  to 
the  amount  of  the  estimated  net  subsidy 
on  all  entries  of  redraw  rod  from 
Venezuela.  These  countervailing  duties 
will  be  assessed  on  all  unliquidated 
entries  of  redraw  rod  from  Venezuela 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
August  17, 1988,  the  date  on  which  the 
ITC  published  its  affirmative 
determination  of  threat  of  material 
injury  in  the  Federal  Registu,  in 
accordance  with  die  "Special  Rule" 
provision  of  section  706(b)(2)  of  the  Act. 
(19  U.S.C  1871e(b)(2)). 

Because  the  ITC  determined  that 
imports  of  redraw  rod  from  Venezuela 
only  threaten  material  injury  to,  rather 
than  materially  injure,  a  U.S.  industry, 
Customs  field  offices  are  being  directed 
to  release  any  bond  or  other  security 
and  refund  any  cash  deposit  made  on 
entries  of  redraw  rod  to  secure  the 
payment  of  countervailing  duties  with 
respect  to  entries  of  the  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  before  the  ITC  final 
determination  publication  date  in  the 
Federal  Register. 


On  and  after  the  date  of  publication  of 
the  above-mentioned  ITC  notice,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties  on  this 
merchandise,  a  cash  deposit  of  38.40 
percent  mi  valorem  for  all  entries  of 
redraw  rod  from  Venezuela. 

This  determination  constitutes  a 
countervailing  duty  order  with  respect 
to  redraw  rod  from  Venezuela  puraaant 
to  section  708(aKl]  of  the  Act  [19  U.S.C. 
1671e(a)(l)]  and  i  355,36  of  the 
Commerce  Regulatioiu  (19  CFR  355.36). 
We  have  (teleted  from  the  Commerce 
Regulations  Annex  III  of  19  CFR  Part 
355,  which  listed  countervailing  duty 
orders  currently  in  efiect.  Instead, 
interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099. 
Import  Administration.  fcM*  copies  of  the 
updated  list  of  orders  currently  in  effect. 

Notkse  of  Review 

In  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(aKl)J.  the 
Department  hereby  gives  notice  that  if 
requested,  it  will  commence  an 
administratiAre  review  of  this  order.  For 
further  information  regarding  this 
review,  contact  Bernard  Carreau  (202) 
377-278a 

This  notice  is  published  in  accordance 
with  section  706  of  ttie  Act  (19  U.S.C. 
1671e)  and  S  355.36  of  the  Commerce 
Regulations  (19  CFR  355.36). 
August  18. 1988. 

Timodiy  N.  Bargan. 

Acting  Assistant  Secretary  for  Inywrt 
A  dministration. 

(FR  Doc  88-18096  Filed  8-19-88:  8-45  amj 

BiLLwa  CODE  wt»-oa-« 


Export  Trade  Certificate  of  Review; 
Hofftx  Daltota  Export  Trading  Co. 

agency:  international  Trade 
Administration.  Commerce. 

ACTION:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  Application  #87-A0010. 

summary:  The  Department  of 
Commerce  has  issued  an  amendment  to 
the  export  trade  certificate  of  review  of 
The  North  Dakota  Export  Trading 
Company  granted  on  October  5, 1987  (52 
FR  37816,  October  9, 1987).  The 
amendment  was  deemed  submitted  on 
May  18, 1988,  and  a  summary  of  the 
application  was  published  in  the  Federal 
Register  on  June  3, 1988  (53  FR  20355). 
This  notice  summarizes  the  revisions 
made  to  the  original  certificate. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Stiner,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 


Trade  Administration,  202-377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III 

of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
are  found  at  15  CFR  Part  325  (50  FR  1804. 
January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b)  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Re^ster.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

DescriptioD  of  AmeiidMl  Certificate: 

Export  Trade  Certificate  of  Review 
No.  87-00010,  issued  on  October  5, 1987, 
is  amended  hy. 

1.  Adding  the  following  additional 
companies  as  "Members"  witlmi  the 
meaning  of  S  325.2(1)  of  the  Regulations 
(15  CFR  325.2(1]):  Minn-Dak  Grower's 
Association.  Grand  Forks,  ND,  and 
North  Central  Commodities.  Grand 
Forks,  ND  and  its  controlling  entity. 
Johnstown  Bean  Company,  Johnstown. 
ND. 

2.  Expanding  fte  list  of  examples  of 
Products  to  be  covered  by  the 
certificate.  The  revised  listing  is  as 
follows:  Agricultural  products,  including, 
but  not  limited  to,  wheat,  durum,  corn 
soybeans,  edible  beans,  sunflower 
seeds,  crude  and  refined  sunflower  oil, 
seed  and  commercial  potatoes, 
livestock,  barley,  buckwheat,  mustard, 
flaxseed,  millet,  field  peas,  triticale, 
safflower.  processed  pasta  products, 
rapeseed.  oats,  honey,  semolina,  wheat 
flour,  wheat  by-products,  and  processed 
forms  of  these  agricultural  products;  and 
agricultural  machinery,  equipment,  and 
supplies. 

3.  Revising  the  "Export  Trade 
Activities  and  Methods  of  Operation" 
section  of  the  certificate  to  better  reflect 
the  interactions  among  the  NDETC  and 
its  Members,  and  to  include  new 
activities,  items  (10)  and  (11)  below.  The 
revised  section  is  as  follows; 

The  NDETC  and  its  Members  may: 
(1)  Enter  into  joint  discussions  and 

negotiations  with  foreign  buyers 

concerning: 
a.  Standardized  production 

specifications  and  commodity  quality 

standards,  quantities,  prices,  timing. 


31906 


Federal  Register  /  Vol.  53.  No.  162  /  Monday.  August  22,  1988  /  Notices 


shipping,  packing,  credit  and  banking 
terms  necessary  to  meet  the  needs  of  the 
foreign  buyer,  the  NDETC,  and  its 
Members  and  Suppliers; 

b.  Standardized  tender  terms  in  a 
manner  which  will  allow  the  NDETC 
and  its  Members  to  compete;  and 

c.  Standardize  bidding  procedures 
acceptable  to  foreign  buyers. 

(2)  Act  jointly  to  negotiate  charges 
and  other  terms  and  to  negotiate 
contracts  with  providers  of 
transportation  services,  including 
advantageous  freight  contracts  with 
individual  carriers  and  carrier 
conferences,  including  chartering  of 
vessels  for  the  NDETC  and  any  or  all  of 
its  Members  and  Suppliers,  and 
including  negotiations  for  inland 
transportation  of  Products  in  the  course 
of  being  exported. 

(3)  Enter  into  agreements  among 
themselves  and  with  individual 
Suppliers  on  the  terms  of  Supplier 
participation  in  the  negotiation  and 
fulfillment  of  transportation  contracts, 
including  participation  in  inland 
transportation  negotiations  for  Products 
in  the  course  of  being  exported. 

(4)  Refuse  to  deal  with  an  individual 
or  company  with  respect  to  the  export  of 
any  Product  to  a  foreign  buyer. 

(5)  Refuse  to  deal  with  any  Member  or 
Supplier,  with  respect  to  the  export  of 
any  Product  to  a  foreign  buyer  not 
complying  with  the  standards  or  other 
terms  of  export  trade  set  by  the  NDETC 
and/or  its  Members. 

(6]  Exchange  information  among 
themselves  and  with  individual 
Supphers  concerning  the  extent  of 
individual  Member  and  Supplier 
participation  in  specific  export 
transactions  in  which  the  NDETC 
participates.  The  information  to  be 
exchanged  for  this  purpose  includes: 

(a)  Information  that  is  already 
available  to  the  trade  or  to  the  general 
public; 

(b)  Information  (such  as  selling 
strategies,  prices,  projected  demand, 
customary  terms  of  sale)  solely  about 
the  Export  Markets; 

(c)  Information  on  costs  specific  to 
selling  to  the  Export  Markets  (such  as 
ocean  freight,  inland  freight  to  the 
terminal  or  port,  terminal  or  port 
storage,  wharfage  and  handling  charges, 
insurance,  agents,  commissions,  export 
sales  documentation  and  service,  and 
export  sales  financing); 

(d)  Information  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  to  Export  Markets; 

(e)  Information  about  price,  quality, 
quantity,  source,  and  delivery  dates  of 
Products  available  from  Members  and 
Suppliers  for  export;  and 


(f)  Information  about  terms  and 
conditions  of  contracts  for  sales  in  the 
Export  Markets  to  be  considered  and/or 
bid  on  by  the  NDETC,  its  Members, 
and/or  Suppliers. 

(7)  Enter  into  exclusive  or 
nonexclusive  agreements  with  Export 
Intermediaries  to  act  for  the  NDETC  and 
its  Members  and  Suppliers,  whereby 
each  Export  Intermediary  agrees  not  to 
represent  the  NDETC's  competitors  in 
the  sale  of  Products  in  any  Export 
Market  and  not  to  buy  any  Products 
from  any  of  the  NDETC's  competitors 
for  resale  in  any  Export  Market. 

(8)  Enter  into  exclusive  or 
nonexclusive  agreements  with  foreign 
customers,  whereby  each  customer 
agrees  not  to  purchase  Products  from 
the  NDETC's  competitors. 

(9)  Act  as  an  Export  Intermediary  for 
individual  Suppliers  and  enter  into 
exclusive  or  nonexclusive  agreements 
with  Suppliers,  international  banks,  and 
other  Export  Intermediaries,  for  the 
provision  of  Export  Trade  Facilitation 
Services. 

(10)  Enter  into  discussions  and 
negotiations  and  make  agreements  with 
Members  or  with  an  individual  Supplier 
regarding  the  price  at  which  the  NDETC 
determines  the  Member  or  Supplier  will 
sell  exported  Products  to  a  foreign 
buyer. 

(11)  Enter  into  exclusive  or  non- 
exclusive agreements  with  Members 
and  Suppliers,  whereby  the  Member  and 
Supplier  agrees  not  to  sell  a  specified 
product  for  export  to  the  NDETC's 
competitors. 

(12)  Limit  eligibility  to  participate  as  a 
shareholder  in  the  NDETC  to  businesses 
operating  in  North  Dakota  and  to  North 
Dakota  residents. 

(13)  Enter  into  joint  ventures  with  and 
to  purchase  Products  from  individual 
Members  and  Suppliers  that  meet 
quality,  quantity,  and  price 
specifications  for  transactions.  When 
taking  title  to  Products,  the  NDETC  will 
engage  in  price,  quantity,  quality,  and 
other  negotiations  directly  with  the 
foreign  buyer. 

A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 

Date:  August  17, 1988. 
|ohn  D.  Stiner, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc.  88-18999  Filed  8-19-88;  8:45  am] 

BtUJNG  CODE  3S10-OR-M 


National  Oceanic  and  Atmospheric 
Administration 

North  Pacific  Rshery  Management 
Council;  Public  IMeeting 

AQENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  North  Pacific  Fishery 
Management  Council's  Salmon  Plan 
Team  will  convene  a  public  meeting  on 
August  25, 1988,  at  9  a.m.,  at  the 
National  Marine  Fisheries  Service, 
Alaska  Regional  Office.  709  West  9th 
Street,  )uneau,  AK,  to  review  an  updated 
draft  of  the  High  Seas  Salmon  Fishery 
Management  Plan.  The  public  meeting 
will  adjourn  on  August  26, 1988. 

For  further  information  contact  Denby 
Lloyd,  Plan  Coordinator,  North  Pacific 
Fishery  Management  Council,  P.O.  Box 
103136.  Anchorage,  AK  99510;  telephone: 
(907)  271-2809. 

Date:  August  17, 1988. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Sen-ice. 

[FR  Doc.  88-18971  Filed  8-19-fl8;  8:45  am) 

BILLING  CODE  3510-22-M 


COMMISSION  ON  MERCHANT  MARINE 
AND  DEFENSE 

Notice  of  Meeting 

SUMMARY:  The  Commission  on 
Merchant  Marine  and  Defense  was 
established  by  Pub.  L.  98-525  (as 
amended),  and  the  Commission  was 
constituted  in  December  1986.  The 
Commission's  mandate  is  to  study  and 
report  on  problems  relating  to 
transportation  of  cargo  and  personnel 
for  national  defense  purposes  in  time  of 
war  or  national  emergency,  the 
capability  of  the  Merchant  Marine  to 
meet  the  need  for  such  transportation, 
and  the  adequacy  of  the  shipbuilding 
mobilization  base  to  support  naval  and 
merchant  ship  construction.  In 
accordance  with  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  as 
amended,  the  Commission  announces 
the  following  meeting: 

Date  and  Time:  Wednesday,  August 
31, 1988;  Beginning  10:00  a.m. 

Place:  South  Auditorium,  Henry 
Jackson  Federal  Building,  915  2nd 
Avenue,  Seattle,  Washington. 

Type  of  Meeting:  Open. 

Contact  Person:  Allan  W.  Cameron, 
Executive  Director,  Commission  on 
Merchant  Marine  and  Defense,  Suite 
520,  4401  Ford  Avenue,  Alexandria, 
Virginia  22302-0268,  Telephone  (202) 
756-0411. 
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Purpose  of  Meeting:  Commissioners 
Edward  E.  Carlson  and  Shannon  J.  Wall 
will  receive  and  consider  statements  of 
individuals  and  groups  in  Washington 
and  neighboring  states  about  the 
problems  and  prospects  of  the  nation's 
maritime  industries,  particularly  the 
merchant  marine  and  shipbuilding 
industries.  In  particular,  Mr.  Carlson  and 
Mr.  Wall  desire  reactions  to  the 
Commission's  first  two  reports  and  its 
recommendations,  views  about  the 
contributions  of  the  maritime  industries 
to  the  national  security,  and  suggestions 
for  actions  that  would  help  to  address 
current  and  projected  shortages  of 
merchant  marine  and  shipyard 
capability  to  meet  defense  requirements. 
Individuals  or  organizations  desiring  to 
present  oral  testimony  must  notify  the 
Executive  Director  in  writing  or  by 
telephone  by  August  28, 1988,  and  are 
requested  to  provide  two  copies  of  their 
written  statements  to  the  Commission 
and  to  have  copies  available  for  the 
press.  Witnesses  will  be  allowed  a 
maximum  of  15  minutes  to  summarize 
their  written  testimony,  may  be  included 
on  panels,  and  may  be  asked  to  respond 
to  questions.  Questions  about  the  nature 
and  content  of  testimony,  scheduling, 
and  related  matters  should  be  directed 
to  Captain  Wayne  I.  Humphreys,  USN, 
the  Commission's  Chief  of  StaH. 
SUPPLEMENTARY  INFORMATION:  Other 
interested  persons  are  invited  to  submit 
written  statements  about  the  merchant 
marine  and  the  shipping  required  to 
implement  United  States  defense  policy. 
Written  statements  should  be  delivered 
to  the  Commissioners  at  the  public 
hearing  or  received  at  the  Commission's 
office  by  the  close  of  business  on 
September  1, 1988.  All  written 
submissions  will  be  made  available  for 
inspection  by  interested  parties,  and 
may  be  published  as  part  of  the 
Commission's  proceedings.  Submissions 
should  be  addressed  to  the  Executive 
Director  at  the  Commission's  office  in 
Alexandria,  Virginia. 
Allan  W.  Camenn. 

Executive  Director,  Commission  on  Merchant 
Marine  and  Defense. 
|FR  Doc.  88-18885  Filed  8-19-88;  8:45  am] 
BUJNa  COK  sno-01-M 

Nolice  of  Meeting 

SUMMARY:  The  Commission  on 
Merchant  Marine  and  Defense  was 
established  by  Pub.  L  96-525  (as 
amended),  and  the  Commission  was 
constituted  in  December  1986.  The 
Commission's  mandate  is  to  study  and 
report  on  problems  relating  to 
transportation  of  catgo  and  personnel 
for  national  defense  purposes  in  time  of 
war  or  national  emergency,  the 


capability  of  the  Merchant  Marine  to 
meet  the  need  for  such  transportation, 
and  the  adequacy  of  the  shipbuilding 
mobilization  base  to  support  naval  and 
merchant  ship  construction.  In 
accordance  with  the  Federal  Advisory 
Committee  Act,  Pub.  L  92-463,  as 
amended,  the  Commission  announces 
the  following  meeting: 

Date  and  Time:  Thursday.  July  23, 
1988;  Beginning  10:00  a.m. 

Place:  Waiter  E.  Hoffman  Court 
House  Building.  600  Granby  Street, 
Norfolk,  Virginia. 

Type  (^Meeting:  Open. 

Contact  Person:  Allan  W.  Cameron, 
Executive  Director.  Commission  on 
Merchant  Marine  and  Defense,  Suite 
520,  4401  Ford  Avenue,  Alexandria. 
Virginia  22302-0268,  Telephone  (202) 
756-0411. 

Purpose  (^Meeting:  Commissioner 
James  L  Holloway.  Ill  (Admiral.  USN. 
Ret),  will  receive  and  consider 
statements  of  individuals  and  groups  in 
Washington  and  neighboring  states 
about  the  problems  and  prospects  of  the 
nation's  maritime  industries,  particulariy 
the  merdiant  marine  and  shipbuilding 
industries.  In  particular,  Admiral 
Holloway  desires  reactions  to  the 
Commisaion'a  first  two  reports  and  its 
reoonunendations.  views  about  the 
contributions  of  the  maritime  industries 
to  the  national  security,  and  suggestions 
for  actions  that  would  help  to  address 
current  and  projected  shortages  of 
merchant  marine  and  shipyard 
capability  to  meet  defense  requirements. 
Individuals  or  organizations  desiring  to 
present  oral  testimony  must  notify  the 
Executive  Director  in  writing  or  by 
telephone  by  August  19. 1968.  and  are 
requested  to  provide  two  copies  of  their 
written  statements  to  the  Commission 
and  to  have  copies  available  for  the 
press.  Witnesses  will  be  allowed  a 
maximum  of  15  minutes  to  summarize 
their  written  testimony,  may  be  included 
on  panels,  and  may  be  asked  to  respond 
to  questions.  Questions  about  the  nature 
and  content  of  testimony,  scheduling, 
and  related  matters  should  be  directed 
to  Captain  Wayne  I.  Humphreys.  USN. 
the  Commission's  Chief  of  Staff: 
SUPPLEMENTARY  INFORMATION:  Other 

interested  persons  are  invited  to  submit 
written  statements  about  the  merchant 
marine  and  the  shipping  required  to 
implement  United  States  defense  policy. 
Written  statements  should  be  delivered 
to  Admiral  Holloway  at  the  public 
hearing  or  received  at  the  Commission's 
office  by  the  close  of  business  on  August 
24, 1988.  All  written  submissions  will  be 
made  available  for  inspection  by 
interested  parties,  and  may  be  published 
as  part  of  tiie  Commission's 


proceedings.  Submissions  should  be 

addressed  to  the  Executive  Director  at 

the  Commission's  o^ice  in  Alexandria. 

Virginia. 

AIlu  W.  Caraeran, 

Executive  Director,  Commission  on  Merchant 

Marine  and  Defeme. 

(ra  Doc.  88-18998  Filed  8-19-68;  845  am] 

BILUNQOODE  3nO-01-« 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  follo%nng  Committee  Meeting: 

Name  of  the  Committee:  Anny  Science 
Board  (ASB). 

Dates  of  Meeting:  September  12-13. 1988. 

Time  of  Meetings:  0B00-17O0  boura,  each 
day. 

Place:  TITAN.  San  Diego.  California. 

Agenda:  The  Array  Science  Board  Ad  Hoc 
Subgroup  for  Tactical  Applicationa  of 
Directed  Energy  Weapon*  (DEW)  will  meet 
for  the  purpose  of  refining  the  final  draft  of 
their  report  This  meeting  will  be  closed  to 
the  public  in  accordance  with  section  5S2b(c) 
of  Title  5.  U.S.C.  spedfically  subparagrspti 
(1)  thereof,  and  Title  5.  U.S.C.,  Appendix  2. 
subsection  10(d).  The  classified  and 
unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  Contact 
the  Army  Science  Board  Administrative 
Officer,  Sally  Warner,  for  further  information 
at  (202)  69S-^O30  or  685-7046. 
Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
(PR  Doc.  88-18941  Filed  8-19-88;  8:45  am] 

BIUJNO  COOE  3710-aS-« 


Defense  Logistics  Agency 

implementation  of  0MB  Circular  A- 
125,  "Prompt  Payment,  Attachment  2" 
and  Other  Revisions  to  Circular 

AGENCY:  Defense  Logistics  Agency.  DoD. 
action:  Notice. 

SUMMARY:  The  Defense  Logistics 
Agency  (DLA)  aimounces  the  decision 
to  phase  out  the  use  of  fast  pay 
procedures  for  routing  stateside  depot 
shipments  in  order  to  complete  the 
Agency  implementation  of  OMB 
Circular  A-12S.  Attachment  2. 
Therefore,  as  of  December  31, 1988,  DLA 
will  cease  to  issue  contracts  with  fast 
pay  provisions  where  the  first 
destination  is  a  stateside  depot. 

EFf^mvE  DATE:  December  31. 1988. 
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FOR  FURTHER  INFORMATION  CONTACT: 

lames  C.  O'Laughlin,  Accounting  and 
Finance  Division,  Defense  Logistics 
Agency,  Department  of  Defense, 
Cameron  Station,  Alexandria  Virginia, 
22304-6100:  (202)  274-6224. 
SUPPLEMENTARY  INFORMATION:  Since 

1982,  the  DoD  Inspector  General  and  the 
General  Accounting  Office  (GAO) 
continued  to  highli^t  shortcomings  in 
ensuring  receipts  of  material  under 
expedited  payment  methods. 
Subsequently,  0MB  revised  the  fast  pay 
procedures  and  issued  Attachment  2,  to 
OMB  Circular  A-125  in  April  1985.  The 
revised  circular  limits  the  use  of  "fast 
pay"  procedures  to  unusual 
circumstances,  and  eliminates  fast  pay 
use  for  delivery  of  depot  stocks  and 
other  instances  where  timely  payment 
can  be  made  because  receipt  and 
acceptance  is  routinely  communicated 
to  the  purchasing  activity. 

In  February  1988,  the  GAP  issued 
report  NSIAD-8a-113.  "INTERNAL 
CONTROLS:  Controls  Over  Expedited 
Payments  to  Defense  Suppliers  Need 
Improvement".  The  report  concluded 
that  DLA  had  not  implemented 
Attachment  2  to  OMB  Circular  A-125. 

Although  the  regulatory  change  for 
fast  pay  is  effective  on  August  19 1988, 
DLA  will  not  implement  until  December 
31, 1988  because  of  the  required 
revisions  to  computer  systems  and 
internal  procedures. 

For  the  Director. 
ChuiM  R.  Coffee. 

Acting  Chief,  Accounting  and  Finance 

Division,  C^ice  of  Comptroller. 

[FR  Doc.  88-1B912  Filed  8-19-88;  8:45  am] 

WlXim  COOE  3620-«1-M 


DEPARTyENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Itktekt  No.  RP88-45-006] 

Arkia  Energy  Resources;  Compliance 
Filing 

August  17. 1988. 

Take  notice  that  on  August  10, 1988, 
Arkla  Energy  Resources  (AER),  a 
division  of  Arkla,  Inc.,  filed  ns  part  of  its 
FERC  Gas  Tariff,  the  following  tariff 
sheets,  proposed  to  be  effective  July  1, 
1988: 

First  Revised  Volume  No.  1 

Third  Substitute  47th  Revised  Sheet  No.  4 
Original  Sheet  No.  4C 

Oiigiiial  Volume  Na  1-A 

Second  Substitute  Fifth  Revised  Sheet  No.  5 
Second  Substitute  Fifth  Revised  Sheet  No.  8 
Second  Substitute  Fifth  Revised  Sheet  No.  7 


Original  Sheet  No.  9 
Original  Sheet  No.  9A 
Original  Sheet  No.  9B 
Original  Sheet  No.  90 
Original  Sheet  No.  9D 
Original  Sheet  No.  9B 

Original  Volume  No.  3 

Third  Substitute  4eth  Revised  Sheet  No.  185 

Original  Sheet  No.  188B 

First  Substitute  Original  Sheet  No.  185.1 

AER  states  that  its  filing  is  in 
compliance  with  the  Commission's 
suspension  order  of  January  2, 1988,  its 
order  on  rehearing  of  May  20, 1988  and 
its  order  of  July  18, 1988  rejecting  AER's 
earlier  compliance  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Rling  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)].  All  such  motions  or 
protests  shoiild  be  filed  on  or  before 
August  25. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  acdon  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoUCCuheH 
Acting  Secretary. 

(FR  Doc  88-19002  Filed  8-19-88;  8:45  am] 
aouNQ  cooe  ezn-oi-M 


[Docket  No.  RP88-187-003] 

Columbia  Gas  Transmission  Corp..; 
Proposed  Ctianges  in  FERC  Gas  Tariff 

August  17.  ig8a 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia] 
on  August  12. 1988,  tendered  for  filing 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1: 

To  Be  Effective  June  4, 1988 

Second  Substitute  Twelfth  Revised  Sheet 
No.  16E 

Second  Substitute  Second  Revised  Sheet 
No.  16B1. 

Second  Substitute  Second  Revised  Sheet 
No.  16B2. 

To  Be  Effective  July  29, 1988 
Substitute  Thirteenth  Revised  Sheet  No. 

lea 

Substitute  Third  Revised  Sheet  No.  18B1. 
Substitute  Third  Revised  Sheet  No.  1^2. 

Columbia  states  that  the  foregoing 
tariff  sheets  relate  to  Coliunbia's  July  28. 
1988  filing,  in  which  it  revised  its  initial 


filing  in  this  docket  pursuant  to  the 
Federal  Energy  Regulatory 
Commission's  July  1. 1988  Order  and 
supplemented  the  initial  filing  to  permit 
Columbia  to  flow  through  additional 
take-or-pay  and  contract  reformation 
costs  to  be  billed  to  it  by  certain  of  its 
pipeline  suppliers. 

Columbia  states  that  its  July  28, 1988 
filing  allocated  the  subject  pipeline 
supplier  take-or-pay  and  contract 
reformation  costs  among  Columbia's 
customers  on  the  basis  of  cumulative 
piuvhase  deficiencies.  Since  the  date  of 
that  filing.  Columbia  states  that  it  has 
determined  that  the  average  base  and 
deficiency  period  voliunes  reflected 
therein  for  certain  Columbia  customers 
were  incorrect  due  to  inadvertent 
clerical  errors.  Specifically,  the  errors 
consist  of  a  computer  input  error  for 
volumes  applicable  to  Dayton  Power 
and  Light  Co.  and  Orange  &  Rockland 
Utilities.  Inc.  relating  only  to 
Transcontinental  Gas  Pipe 
LineCorporation  flow  through 
calculations.  Such  error  affects  the 
above  indicated  tariff  sheets  to  the 
extent  that  those  sheets  reflect 
allocation  of  Fixed  Monthly  Demand 
Surcharges  from  Transco  to  Columbia. 

Columbia  states  these  tariff  sheets 
with  the  instant  filing  reflect  the  revised 
allocation  factors  and  Fixed  Monthly 
Demand  Surcharges  resulting  from  the 
adjustments  to  the  average  base  and 
deficiency  period  volumes.  Upon 
acceptance  of  this  filing.  Coltunbia 
states  that  it  will  adjust  the  prior  billings 
to  its  customers  to  reflect  the  revised 
allocation  factors  and  Fixed  Monthly 
Demand  Surcharges. 

Copies  of  the  filing  were  served  upon 
Columbia's  jurisdictional  customers  and 
interested  state  commissions  and  to 
each  person  designated  on  the  official 
service  list  compiled  by  the 
Commission's  Secretary  in  Docket  No. 
RP88-187-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  Union 
Center  Plaza  Building,  825  North  Capitol 
Street.  NE..  Washington.  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rides  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  August  24. 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
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are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-18935  Filed  8-19-88;  8:45  am] 

BHJJNO  COOC  C717-01-M 

[Docket  No*.  RP88-207-002  and  RP87-55- 
007] 

Columbia  Qaa  Tranamisalon  Corp.; 
Proposed  Changes  In  FERC  Gas  Traiff 

August  17. 1988. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  August  12, 1988,  tendered  for  filing 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1: 

Substitute  Original  Sheet  No.  16B3. 
Substitute  Original  Sheet  No.  16B4. 
Substitute  Original  Sheet  No.  16B5. 
Substitute  Fourth  Revised  Sheet  No,  46E. 
Substitute  Original  Sheet  No.  68D. 
Substitute  Original  Sheet  No.  68E. 
Original  Sheet  No.  68F. 

Columbia  states  that  the  foregomg 
traiff  sheets  relate  to  Columbia's  July  1, 
1988  filing  in  Docket  No.  RP88-207-000, 
et  al..  in  which  Columbia  established 
procediures  pursuant  to  Order  No.  50  to 
recover  from  its  customers  the  take-or- 
pay  and  contract  reformation  costs  paid 
by  Columbia  to  reform  certain  of  its  gas 
purchase  contracts  with  Southwest 
producers.  Speciffcally.  Columbia 
proposes  to: 

(A)  Revise  section  26  of  the  General 
Terms  and  Conditions  of  Columbia's 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
pursuant  to  Ordering  Paragraph  (E)  of 
the  Federal  Energy  Regulatory 
Commission's  July  29. 1988  Order  in 
Docket  No.  RP88-207,  et  al.  to  clarify 
that  the  proposed  volumetric  surcharge 
for  each  year  of  the  Hve-year 
amortization  period  reflects  one-fifth  of 
the  amount  allocated  for  volumetric 
surcharge  recovery,  plus  levelized 
interest,  divided  by  the  volumetric 
determinants  underlying  Columbia's 
then-effective  rates.  The  revised 
language  clarifies  that  Columbia  will  not 
reflect  any  under-recoveries  or  over- 
recoveries  from  the  prior  year's 
amortization  in  any  revised  annual 
volumetric  surcharge  calculation;  and 

(B)  Revise  tariff  sheets  to  reflect 
corrections  of  certain  inadvertant 
clerical  errors  in  certain  base  and 
deficiency  period  volumes  reflected  for 
Columbia's  customers  in  the  July  1, 1988 
filing.  The  tariff  sheets  submitted  with 
the  instant  filing  reflect  the  revised 
allocation  factors  and  Fixed  Monthly 
Demand  Surcharges  resulting  from  the 
adjustments  to  the  base  and  deficiency 
period  volumes. 


Copies  of  the  filing  were  served  upon 
Columbia's  jurisdictional  customers  and 
interested  state  commissions  and  to 
each  person  designated  on  the  o^icial 
service  list  compiled  by  the 
Commission's  Secretary  in  Docket  No. 
RP88-207.  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street.  NE.,  Washington.  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  August  24, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

[FR  Doc.  88-18934  Filed  8-19-88;  8:45  am| 

BILLING  CODE  6717-01-M 


[Docket  No.  ER8S-387-000] 

Consolidated  Edison  Co.  of  New  Yort(, 
Inc.;  Filing 

August  17, 1988. 

Take  notice  that  on  July  5. 1988, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison]  tendered  for 
filing  additional  exhibits  relating  to  the 
filing,  as  an  initial  rate  schedule,  of  an 
agreement  to  sell  capacity  to  Long 
Island  Lighting  Company  (LILCO].  The 
agreement  provides  for  a  capacity 
charge  of  $75.00  per  megawatt  per  day 
for  250  megawatts  and  an  energy  charge 
based  upon  incremental  costs  of 
generation. 

Con  Edison  has  heretofore  requested 
waiver  of  the  notice  requirements  of 
Section  35.3  of  the  Commission's 
regulations  so  that  the  Rate  Schedule 
can  be  made  effective  as  of  April  28. 
1988. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LILCO. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 


should  be  filed  on  or  before  August  25, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  Hling  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

|FR  Doc.  8&-16936  Filed  8-19-88:  6:45  am] 

BILUNQ  CODE  tTU-OI-M 


[Docket  No.  RP88-193-003] 

Midwestern  Gas  Transmission  Co.; 
Tariff  Filing 

August  17, 1988. 

Take  notice  that  on  August  15, 1988, 
Midwestern  Gas  Transmission 
Company  (Midwestern)  hereby  files  ten 
copies  of  the  following  revised  tariff 
sheets  to  Original  Volume  No.  1  of  its 
FERC  Gas  Tariff  to  be  effective  July  1, 
1988: 

Fifteenth  Revised  Sheet  No.  7 
Second  Revised  Sheet  No.  192 

Midwestern  states  that  this  filing 
complies  with  the  July  15, 1988. 
Commission  Order  in  Docket  No.  RP88- 
193.  Midwestern  has  filed  Fifteenth 
Revised  Sheet  No.  7  and  Second  Revised 
Sheet  No.  192  to  reflect  a  thirty-six 
month  amortization  period  consistent 
with  Midwestem's  election  of  a  thirty- 
six  month  amortization  period  of 
Tennessee's  Take-or-Pay  Demand 
Surcharge. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  25, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Caahell. 

A  ctiag  Secretary. 

(FR  Doc  88-19003  Hied  fr-19-fl8;  S;45  am] 

BILLMG  COOC  •n7-«1-M 


(Docfcat  No.  RPC7-34-004] 

Northwest  Alaskan  Pipeline  Co.; 
Petition  For  Clarification  of  Settlement 

August  17. 1988. 

Take  notice  that  on  August  8, 1988, 
United  Gas  Pipe  Line  Company  (United) 
filed  a  petition  for  clarification  of  (1) 
certain  terms  of  a  settlement  agreement 
(settlement),  specifically,  section  10  of 
the  Twentieth  Amending  Contract  and 
section  10  of  the  Tenth  Amendment  and 
(2)  the  Commission's  orders  issued 
February  26  and  Jime  16, 1987  approving 
such  settlement  (38  FERC  \  61,214  and 
39  FERC  I  61,302  (1987)).  United  states 
that  the  settlement  relates  to  sales  of 
Canadian  gas  by  Pan-Alberta  Gas  Ltd. 
(Pan-Alberta)  to  Northwest  Alaskan 
Pipeline  Company  (Northwest  Alaskan), 
the  resale  of  said  gas  by  Northwest 
Alaskan  to  United,  and  the  related 
provisions  in  Northwest  Alaskan'*  tariff. 

United  requests  that  the  Commission 
clarify  whether  the  settlement  and  its 
orders  accepting  the  settlement  provide 
Pan-Alberta  with  the  exclusive  option 
during  the  term  of  the  settlement  to 
assume  or  assign  United's  purchase  and 
capacity  rights  so  as  to  foreclose  United 
from  also  undertaking  efforts  to  arrange 
a  reasonable  disposition  of  such  rights 
to  a  third  party.  United  states  that 
clarification  that  Pan- Alberta  does  not 
have  such  exclusive  rights  would  ensure 
that  the  settlement  operates  in  a  manner 
which  is  just  and  reasonable  and  in  the 
public  interest. 

Any  peson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  24,  igsa  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 
Commisuon  and  are  available  for  public 
inspection. 
LoiaaCutMil. 

Acting  Secretary. 

(FR  Doc.  68-18937  Filed  8-19-68;  8:45  am] 
MLUNQ  OOOC  Wtr-OI-H 

[DoelMt  No.  RP8»-206-0ei) 

Tarpon  iFansmiasion  Co.,  Tariff  Filing 

August  17, 1968. 

Take  notice  that  on  August  11. 1988, 
Teirpon  Transmission  Company 
('Tarpon")  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1,  the  following  revised  tariff  sheets: 

Substitute  Original  Sheet  No.  ZA. 
First  Revised  Sheet  No.  2B. 
Second  Revised  Sheet  No.  35. 
Second  Revised  Sheet  No.  36. 
Second  Revised  Sheet  No.  50. 
Second  Revised  Sheet  No.  51. 
First  Revised  Sheet  No.  96A. 

Tarpon  states  that  the  purpose  of  its 
tariff  filing  is  to  reinstate  the  one-part 
maximum  and  minimum  comodity  rates 
for  Part  284  firm  transportation  service 
previously  accepted  by  the  Commission 
in  lieu  of  the  capacity  reservation  charge 
proposed  by  Tarpon  on  June  30. 1988. 
and  effectively  rejected  by  the 
Commission.  Tarpon  requests  an 
effective  date  of  July  1, 1988. 

Tarpon  states  that  copies  of  the  filing 
were  served  upon  all  parties  in  Docket 
No.  RP88-206-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  Protest  with  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  24, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  a  party  to 
the  proceeding.  Any  person  desiring  to 
become  a  party  must  file  a  Motion  to 
Intervene.  Copies  of  their  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
(FR  Doc  88-18838  Filed  8-19-86;  a-45  am] 

BILLING  COOE  Srtr-Ot-M 


(DodMllto.  RPM-t70-001] 

Western  Gas  Interstate  Co.;  Filing  of 
Corrected  Tariff  Slteets 

August  17, 198B. 

Take  notice  that  Western  Gas 
Interstate  Company  ("Western"),  on 
August  12. 1988.  tendered  for  filing 
certain  changes  to  tariff  sheets  in  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.l. 

Western  states  that  tariff  sheets 
reflect:  (1)  Corrrections  that  are  in 
compliance  with  the  Commission's 
Order  of  July  8. 1988  in  this  proceeding 
regarding  provisions  to  Western's  new 
Purchased  Gas  Adjustment  Clause 
provisions  to  the  General  Terms  and 
Conditions  of  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1  filed  in 
compliance  with  the  Commission's 
Order  No.  483;  and  (2)  corrections  to 
minor  typographic  errors. 

Copies  of  Western's  filing  were  served 
on  its  jurisdictional  customers  and 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  ■  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE,  Washington, 
DC  20426  in  accordance  with  S$  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  24. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  apprpriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  Reference 
Room. 

Lots  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-18939  Filed  8-19-88;  8:45  am] 

BILUNO  COOE  6717-01-H 


Office  of  Hearings  and  Appeals; 
Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $715,420.48  (plus 
accrued  interest)  obtained  as  a  result  of 
a  consent  order  which  the  DCK  entered 
into  with  MCO  Holdings  Inc.  and  its 


wholly  owned  subsidiary,  McCuUoch 
Gas  Processing  Corporation.  The  money 
is  being  held  in  escrow  following  the 
settlement  of  enforcement  proceedings 
brought  by  the  DOE's  Economic 
Regulatory  Administration 
DATE  AND  ADDRESS:  Application  for 
Refund  from  this  consent  order  fund 
must  be  filed  in  duplicate  and  must  be 
received  by  November  21, 1988.  All 
applications  should  refer  to  Case 
Number  KEF-0108  and  should  be 
addressed  to:  MGPC  Special  Refund 
Proceeding,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan,  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585,  (202  586-2860. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE).  10  CFR  205.282(c).  notice  is 
hereby  given  of  the  issuance  of  the 
Decision  and  Order  set  out  below.  The 
Decision  related  to  a  consent  order 
entered  into  by  the  DOE  and  MCO 
Holdings  Inc.  (MCO)  and  its  wholly- 
owned  subsidiary,  McCulloch  Gas 
Processing  Corporation  (MGPC),  which 
settles  all  matters  regarding  the  firms' 
compliance  with  the  Federal  Petroleum 
Price  and  Allocation  Regulations  in  its 
sales  of  natural  gas  liquids,  natiu'al  gas 
liquid  products  and  crude  oil  condensate 
during  the  period  January  1, 1973, 
through  the  relevant  decontrol  date  for 
each  product  (consent  order  period).  A 
Proposed  Decision  and  Order  tentatively 
establishing  refund  procedures  and 
soliciting  comments  from  the  public 
concerning  the  distribution  of  the  MGPC 
consent  order  fund  was  issued  on  June  8, 
1988.  53  FR  22723  (June  17, 1988). 

The  Decision  sets  forth  procedures 
and  standards  which  the  Office  of 
Hearings  and  Appeals  (OHA)  of  the 
DOE  has  formulated  to  distribute  the 
MCO/MGPC  consent  order  fund.  The 
OHA  has  decided  to  accept 
Applications  for  Refund  from  firms  and 
individuals  that  purchased  natural  gas 
liquids  and  natural  gas  liquid  products 
sold  by  MCO/MGPC  during  the  consent 
order  period.  Each  claimant  will  be 
required  to  submit  a  schedule  of  its 
monthly  purchases  from  MCO/MGPC. 
In  addition,  a  reseller  claimant,  except 
for  a  firm  that  uses  one  of  the 
presumptions  of  injury  set  forth  in  the 
Decision,  will  be  required  to  make  a 
detailed  showing  that  it  was  injured  by 
the  firms'  alleged  overcharges.  The 
specific  information  required  in  an 
Application  for  Refund  is  set  forth  in  the 


following  Decision  and  Order. 
Applications  for  Refund  will  now  be 
accepted  provided  they  are  filed  in 
duplicate  and  received  no  later  than  90 
days  after  publication  of  this  Decision 
and  Order  in  the  Federal  Register. 

Date:  August  16, 1988. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order 

Name  of  Firm:  MCO  Holdings,  Inc., 
MGPC,  Inc. 

Date  of  Filing:  March  25, 1988. 

Case  Number:  KEF-0108. 

In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE),  10  CFR  Part  205,  Subpart  V,  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings 
and  Appeals  (OHA)  on  March  25, 1988. 
In  the  Petition,  the  ERA  requests  that  the 
OHA  formulate  and  implement 
procedures  for  the  distribution  of  funds 
received  pursuant  to  a  consent  order 
between  the  DOE  and  MCO  Holdings. 
Inc.,  and  its  wholly  owrned  subsidiary 
MGPC,  Inc..  formerly  McCulloch  Gas 
Processing  Corporation  (collectively 
referred  to  hereinafter  as  MGPC). 

/.  Background 

MGPC  was  a  refiner  and  natural  gas 
processor  which  produced  and  sold 
natural  gas  liquids  (NGLs),  natural  gas 
liquid  products  (NGLPs),  and  crude  oil 
condensate.  On  the  basis  of  an  audit  of 
the  firm's  pricing  practices,  the  ERA 
alleged  that  MGPC  overcharged  its 
customers  in  sales  of  NGLs,  NGLPs,  and 
crude  oil  condensate. 

Subsequently,  the  DOE  and  MGPC 
entered  into  a  consent  order  which 
settled  all  issues  pertaining  to  MGPC's 
operations  during  the  period  January  1, 
1973  through  January  28, 1981  (the 
consent  order  period).  Under  the  terms 
of  the  consent  order,  MGPC  remitted 
$715,420.48  to  the  DOE  for  distribution 
through  Subpart  V.  These  funds  are 
being  held  in  an  interest-bearing  escrow 
account  maintained  by  the  Department 
of  the  Treasury  pending  a  determination 
regarding  their  proper  distribution. 

On  June  8, 1988,  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O) 
which  tentatively  set  forth  procedures 
for  the  disbursement  of  the  MGPC 
consent  order  fund.  53  FR  22723  (June  17, 
1988).  We  stated  in  the  PD&O  that  the 
basic  purpose  of  a  special  refund 
proceeding  is  to  make  restitution  for 
injuries  that  were  suffered  as  a  result  of 
alleged  or  adjudicated  violations  of  the 
DOE  regulations.  In  order  to  effect 
restitution  in  this  proceeding,  we 


proposed  to  establish  a  claims 
procedure  whereby  applications  for 
refund  would  be  accepted  from 
customers  who  can  demonstrate  that 
they  were  injured  as  a  result  of  MGPC's 
pricing  practices  during  the  January  1. 
1973  through  January  28, 1981  consent 
order  period.  A  copy  of  the  PD&O  was 
published  in  the  Federal  Register  on 
June  17, 1988,  and  comments  were 
solicited  regarding  the  proposed  refund 
procedures.  We  have  received  no 
comments  regarding  those  procedures. 
This  Decision  sets  forth  final  procedures 
for  the  distribution  of  the  MGPC  consent 
order  funds. 

//.  Jurisdiction 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
OHA  may  formulate  and  implement  a 
plan  of  distribution  for  funds  received  as 
a  result  of  an  enforcement  proceeding. 
10  CFR  Part  205,  Subpart  V.  It  is  the 
DOE  policy  to  use  the  Subpart  V  process 
to  distribute  such  funds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds 
obtained  as  part  of  settlement 
agreements,  see  Office  of  Enforcement. 
9  DOE  I  82,553  (1982):  Office  of 
Enforcement.  8  DOE  \  82,597  (1981) 
[Vickers], 

As  we  stated  in  the  PD&O,  we  have 
reviewed  the  record  in  the  present  case 
and  have  determined  that  a  Subpart  V 
proceeding  is  an  appropriate  mechanism 
for  distributing  the  MGPC  consent  order 
fund.  We  will  therefore  grant  the  ERA's 
petition  and  assume  jurisdiction  over 
this  fund. 

///.  Final  Refund  Procedures 

Since  we  have  not  received  any 
adverse  comments  regarding  our 
proposed  refund  procedures,  we  have 
determined  that  those  refund  procedures 
should  be  adopted. 

A.  Consent  Order  Fund 

The  consent  order  fund  will  be 
distributed  to  customers  of  MGPC  who 
were  adversely  affected  by  the  firm's 
alleged  overcharges.  While  the  consent 
order  states  that  it  settles,  inter  alia,  an 
enforcement  proceeding  involving 
MGPC's  sales  of  crude  oil  condensate, 
for  the  following  reasons  the  entire 
consent  order  amount  will  be  made 
available  for  distribution  to  eligible 
MGPC,  NGL.  and  NGLP  purchasers.  In 
the  crude  oil  proceeding,  a  Remedial 
Order  was  issued  to  MGPC  on  February 
16, 1983  in  which  the  DOE  found  that  the 
firm  overcharged  its  customers  by 
$124,310.81  in  sales  of  crude  oil 
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condensate.!  See  MGPC.  Inc.,  10  DOE 
1  83,021  at  86,211  (1983).  However,  that 
Remedial  Order  was  appealed  to  the 
Federal  Energy  Regulatory  Commission, 
which  vacated  the  Remedial  Order  and 
remanded  the  case  to  the  OHA  for 
further  consideration.  See  MGPC,  Inc., 
32  FERC 1 61,443  (1985).  During  the 
period  subsequent  to  the  remand  and 
prior  to  the  finalization  of  the  consent 
order,  no  further  action  was  taken  by 
either  party  in  that  proceeding.  Althou^ 
the  consent  order  does  not  state  how  the 
settlement  amoimt  was  arrived  at, 
according  to  the  ERA,  MGPC's  alleged 
violations  in  sales  of  crude  oil 
condensate  were  not  taken  into 
consideration  in  the  negotiation  of  that 
amount  See  Memorandum  of  April  12, 
1968  telephone  conversation  between 
Jeffrey  Whieldoa  ERA  staff  attorney, 
and  Qiris  Ashley,  OHA  staff  analyst. 
Therefore,  despite  the  fact  that  the 
remanded  crude  oil  proceeding,  Case 
No.  KCK-0005,  was  resolved  by  the 
consent  order,  the  consent  order  amount 
is  based  solely  upon  MGPC's  alleged 
violations  in  sales  of  NGLs  and  NGLPs. 
We  therefore  make  the  entire  consent 
order  fund  available  to  eligible  MGPC. 
NGL,  and  NGLP  purchasers. 

B.  Eligibility  for  Refunds 

We  will  accept  refund  applications 
from  purchaaers  of  MGPC.  NGLs,  and 
NGLPs  who  can  show  that  they  were 
injured  as  a  result  of  MGPCs  pricing 
practices.  The  Appendix  to  this  Decision 
lists  the  firms  who  were  indentified  in 
the  ERA  audit  file  as  purchasers  of 
MGPC.  NGU.  and  NGLPs  during  the 
period  August  1973  through  March  1975 
(the  audit  period).  Based  upon  this  audit 
information,  we  expect  that  most 
eligible  refund  claimants  will  be 
resellers  (including  retailers  and 
refiners)  of  MGPC.  NGLs,  and  NGLPs. 
However,  because  the  audit  file  does  not 
contain  an  exhaustive  list  of  all  of 
MGPC's  transactions  and  because  the 
consent  order  period  is  much  longer 
than  the  audit  period,  we  will  accept 
refund  applications  from  any  MGPC 
customer,  including  end-users  (ultimate 
consumers)  and  regulated  entities,  who 
can  show  that  it  was  injured  as  a  result 
of  MGPC's  pricing  practices. 

In  order  to  be  eligible  for  a  refund, 
each  claimant  will  be  required  to  submit 
a  monthly  schedule  of  its  purchases  of 
MGPC,  NGLs,  and  NGLPs  during  the 
period  June  13, 1973  through  the  relevant 


decontrol  date  for  each  product.*  If  the 
product  was  not  purchased  directly  firom 
MGPC.  the  claimant  most  explain  why  it 
believes  that  the  product  originated  with 
MGPC. 

In  addition,  a  reseller  claimant,  except 
a  firm  that  uses  one  of  the  two  reseller 
presumptions  of  injury  set  forth  below, 
will  be  required  to  make  a  detailed 
showing  that  it  was  injtired  by  the 
alleged  overcharges,  lliis  showing  will 
generally  consist  of  two  distinct 
elements.  First,  the  claimant  will  be 
required  to  show  that  it  maintained 
"banks'*  of  unrecouped  increased 
product  costs  in  excess  of  the  refund 
claimed.  Second,  because  a  showing  of 
banks  alone  is  not  sufficient  to  establish 
injury,  the  claimant  must  provide 
evidence  that  market  conditions 
precluded  it  from  increasing  its  prices  to 
pass  through  the  additional  costs 
associated  with  the  alleged  overcharges. 
See  National  Helium  Corp./Atlantic 
Richfield  Co..  DOE  1 85.257  (1984).  affd 
sub  nom.  Atlantic  Richfield  Co.  v.  DOE. 
618  F.  Supp.  1199  (D.  Del.  1985).  Such  a 
showing  could  consist  of  a 
demonstration  that  the  firm  suffered  a 
competitive  disadvantage  as  a  result  of 
its  purchases  from  MGPC.  id. 

1.  End-users.  As  in  many  other  refund 
proceedings,  we  will  adopt  the 
presumption  that  end-users  or  ultimate 
consumers  of  MGPC.  NGLs,  and  NGLPs 
whose  businesses  are  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges  covered  by  the 
consent  order.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  were  generally  not  subject  to  price 
controls  during  the  audit  period,  and 
were  not  required  to  keep  records  which 
justified  selling  price  increases  by 
reference  to  cost  increases. 
Consequently,  analysis  of  the  impact  of 
the  alleged  overcharges  on  the  final 
prices  of  goods  and  services  produced 
by  members  of  this  group  would  be 
beyond  the  scope  of  a  special  refund 
proceeding.  See  Office  of  Enforcement, 
10  DOE  1 85.072  (1983).  Therefore  end- 
users  of  MGPC,  NGLs,  and  NGLPs  need 
only  document  their  purchase  volumes 
from  MGPC  during  the  regulatory  period 
to  make  a  sufficient  showing  that  they 
were  injured  by  the  alleged  overcharges. 


'  Crude  oil  condeiuale,  a  group  of  heavy 
hydrocarbons  separable  from  a  wet  natural  gas 
stream,  was  treated  as  crude  oil  under  the  DOE 
price  regalations.  See  Ruling  1975-18,  2  Fed.  Ener^ 
Guidelines  1  leXISa  at  16.657. 


*  Applicants  are  only  eligible  to  receive  refunds 
based  upon  NGLs  and  NGLPs  purchased  during  the 
period  in  which  each  product  was  subject  to  federal 
price  controls.  Therefore,  an  appiicant  will  not  be 
eligible  to  receive  a  refund  based  upon  butane  and 
natural  gasoline  purchased  after  December  31. 197a 
or  ethane  purchased  after  March  31. 1974.  See  Gulf 
Oil  Carp./E.l.  du  Pont  de  Nemours,  14  DOE  1  854)27 
(1966).  In  addition,  ahfaough  the  consent  order 
period  begins  January  1. 1973.  the  relevant  period 
for  the  determination  of  refunds  begios  June  13. 
1973.  the  effective  date  of  the  Cost  of  Living  Council 
Freeze  Regulations.  28  FR  1576*  ()une  15. 1973). 


2.  Regulated  Finns.  In  order  to  receive 
a  foil  vohunetric  refund,  a  claimant 
whose  prices  for  goods  and  services  are 
regulated  by  a  government  agency,  e.g., 
a  pubUc  utiUty,  or  by  the  terms  of  a 
cooperative  agreement,  needs  only  to 
submit  documentation  of  purchase 
volumes  used  by  itself,  or  in  the  case  of 
a  cooperative,  sold  to  its  members. 
However,  a  regulated  firm  or 
cooperative  will  also  be  required  to 
certify  ftat  it  will  pass  any  refund 
received  through  to  its  customers  or 
member-customers,  provide  us  with  a 
full  explanation  of  how  it  plans  to 
accomplish  the  restitution,  and  certify 
that  it  will  notify  the  appropriate 
regulatory  body  or  membership  group  of 
its  receipt  of  tbe  refund.  See  Marathon 
Petroleum  Co..  14  DOE  f  85,269  at  88.515 
(1986);  Offtce  of  Special  Counsel.  9  DOE 
i  82.538  at  85.203  (1962).  This  latter 
requirement  la  bated  upon  the 
presumption  that,  with  respect  to  a 
regulated  fiim,  any  overcharges  would 
have  been  routinely  passed  through  to 
its  customers  through  the  opeiabon  of 
automatic  adjustment  mechanisms. 
Similarly,  any  refund  received  would  be 
passed  through  to  its  customers.  With 
respect  to  a  cooperative,  in  general,  the 
applicable  cooperative  agreement  would 
ensure  that  the  alleged  overcharges  and 
similarly,  refimds  would  be  passed 
through  to  its  member-customers. 
Accordingly,  these  firms  will  not  be 
required  to  make  a  detailed 
demonstration  of  injury. 

3.  Applicants  Seeking  Refunds  of 
$5,000  or  Less.  We  will  adopt  a 
presumption  that  a  firm  who  resold 
MGPC,  NGLs.  and  NGLPs  and  requests 
a  refund  of  $5,000  or  less  was  injured  by 
the  alleged  overcharges.  Making  a 
detailed  showing  of  injury  may  be  too 
complicated  and  burdensome  for 
resellers  who  purchased  relatively  small 
amounts  of  product  from  MGPC.  For 
example,  such  firms  may  have  limited 
accounting  and  data-retrieval 
capabilities  and  therefore  may  be 
unable  to  produce  the  records  necessary 
to  prove  the  existence  of  banked  costs, 
or  that  they  did  not  pass  through  the 
alleged  overchai^ges  to  their  own 
customers.  We  also  are  concerned  that 
the  cost  to  the  applicant  and  to  the 
government  of  compiling  and  analyzing 
information  sufficient  to  make  a  detailed 
showing  <rf  injury  not  exceed  the  amount 
of  the  refund  to  be  gained.  Therefore, 
any  reseller  claiming  a  refund  of  $5,000 
or  less  need  only  document  its  purchase 
volumes  in  order  to  be  eligible  to  receive 
a  refund. 

4.  Medium-Range  Claimants.  In  lieu  of 
making  a  detailed  showing  of  injury,  a 
reseller  claimant  whose  allocable  share 
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of  the  consent  order  fund  exceeds  $5,000 
may  elect  to  receive  as  its  refund  the 
larger  of  $5,000  or  60  percent  of  its 
allocable  share  up  to  $50,000.  The  use  of 
this  presumption  reflects  our  conviction 
that  these  claimants  were  likely  to  have 
experienced  some  injury  as  a  result  of 
the  alleged  overcharges.  In  other  cases 
involving  NGIj  and  NGLPs,  we  have 
determined  that  a  60  percent 
presumption  for  medium-range 
purchasers  of  those  products  accurately 
reflected  the  amount  of  their  injury  as  a 
result  of  those  purchasers.  See  Sauvage 
Gas  Co.,  17  DOE  f  85.304  (1988): 
Suburban  Propane  Gas  Corp.,  16  EKDE 
I  85,382  (1967).  For  the  reasons  set  forth 
in  those  Decisions,  we  have  estabhshed 
a  60  percent  presumptive  level  of  injury 
for  medium-range  claimants  in  this 
proceeding.  Consequently,  a  claimant  in 
this  group  will  cmly  be  required  to 
provide  dociunentation  of  its  purchase 
volumes  of  MGPC,  NGLs.  and  NGLPs  in 
order  to  be  eligible  to  receive  a  refund  of 
60  percent  of  its  total  volumetric  share. 

5.  Spot  Purchasers.  We  also  wrill  adopt 
the  rebuttable  presumption  that  resellers 
which  made  only  spot  purchases  of 
MGPC  products,  even  those  claiming 
refunds  below  the  small  claims 
threshold,  were  not  injured  by  the 
alleged  overcharges.  Spot  purchasers 
tend  to  have  considerable  discretion  in 
where  and  when  to  make  purchases  and 
therefore  would  not  have  made  spot 
purchases  of  MGPC  product  at 
increased  prices  unless  they  were  able 
to  pass  though  the  full  amount  of  the 
overcharges  to  their  own  customers.  See 
Vickers,  8  DOE  at  88,396-7.  Accordingly, 
any  spot  purchaser  claimant  must 
submit  evidence  to  rebut  ttie  spot 
purchaser  presumption  and  establish  the 
extent  to  which  it  was  injured  by  the 
spot  purchase(s).* 

C.  Calculation  of  Refund  Amounts 

We  will  use  a  volumetric  method  to 
apportion  the  MGPC  escrow  account. 
This  method  is  based  upon  the 
presumption  that  the  alleged 
overcharges  were  spread  equally  over 
all  gallons  of  NGLs  and  NGLPs  sold  by 
MGPC  during  the  regulatory  period.  Use 
of  this  presumption  promotes  efRciency, 
both  for  the  applicants  preparing  claims 
and  for  the  agency,  and.  in  the  absence 


*  In  prior  proceeding*,  we  have  stated  that 
refunds  will  be  approved  for  ipot  purchaeen  who 
demonstrate  thai  (i)  thejr  aadc  the  spot  pvchaaea 
for  the  purpose  of  ensuring  a  supply  for  their  base 
period  customers  rather  than  in  anticipation  of 
financial  advantage  a«  a  reeull  of  thoac  purchases; 
and  (ii)  tejr  were  forced  by  aurkct  conditians  to 
resell  the  product  at  a  loss  that  was  not 
subsequently  recouped.  See  Qfjoker  State  Oil 
Refining  Corp./Certifnd  GoMoline  Co..  14  DOE 
1  85.465  ('966). 


of  better  information,  it  is  reasonable 
because  the  DOE  price  regulations 
generally  required  a  regulated  firm  to 
account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices.* 

Under  the  volumetric  approach,  a 
claimant  will  be  eligible  to  receive  a 
refund  equal  to  the  number  of  gallons  of 
MGPC  NGLs.  and  NGLPs  that  it 
purchased  dining  the  period  June  13. 
1973  through  the  appropriate  date  of 
decontrol  of  each  product  multiplied  by 
S0.0O133,  the  per  gallon  volumetric 
refund  amoimt  for  this  proceeding.  We 
derived  this  figtire  by  dividing  the 
$715,420.48  received  from  MGPC  by  the 
total  voliune  of  NGLs  and  NGLPs  sold 
by  the  firm  during  the  regulatory 
period.  •  In  addition,  a  portion 
of  the  interest  which  has  accrued  on  the 
consent  order  fimd  since  its  remittance 
to  the  DOE  will  be  added  to  the  refund 
of  each  successful  claimant  in 
proportion  to  the  size  of  its  refimd. 

As  in  previous  cases,  we  will 
establish  a  minimum  amoimt  of  $15  for 
refund  claims.  We  have  found  through 
our  experience  in  prior  refund  cases  that 
the  cost  of  processing  claims  of  $15  or 
less  outweights  the  beneRts  of 
restitution  in  those  situations.  See  Uban 
Oil  Co.,  9  DOE  1 82,541  at  85,225  (1982). 

IV.  Distribution  of  Funds  Remaining 
after  Consideration  of  All  Refund 
Applications 

Any  funds  that  remain  after  all  refund 
applications  have  been  decided  will  be 
distributed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
and  Distribution  Act  of  1986  (PODRA). 
15  U.S.C.A.  4501-4507.  PODRA  requires 
that  the  Secretary  of  Energy  determine 
annually  the  amount  of  oil  overcharge 
funds  that  will  not  be  required  to  refund 
monies  to  injured  parties  in  Subpart  V 
proceedings  and  make  those  funds 
available  to  state  governments  for  use  in 
four  energy  conservation  programs. 
PODRA  section  4502(c)  and  (d).  The 
Secretary  has  delegated  these 
responsibilities  to  the  OKA  and  any 
funds  in  the  MGPC  consent  order 


*  Because  we  realize  that  the  impact  on  an 
individual  claimant  may  have  been  greater  than  its 
full  volumetric  share,  a  claimant  may  submit 
evidence  detailing  the  specific  overdiarge  that  It 
allegedly  incurred  in  order  to  be  eligible  for  a  large 
refund.  See  Standard  Oil  Co./Anny  and  Air  Force 
Exchange  Service.  12  DOE  \  85.015  (1984). 

'  Based  upon  the  hiformation  contained 
in  the  MGPC  audit  file,  we  tsHinatc  that  the  firm 
sold  approximately  536  million  gaUons  of  NGLa  and 
NGLPs  in  the  period  during  which  each  of  those 
products  was  con(n>Iled.  We  arrived  at  this 
estimate  by  ealrapolattng  detailed  sales  volume 
information  compiled  by  the  ERA  doling  its  audit  of 
MGPC  Accounding  to  MGPC  the  fim's  sales 
volumes  during  the  audit  period  are  representative 
nf  the  firms's  sales  volumes  throughout  the  entire 
consent  order  period. 


escrow  account  that  the  OHA 
determines  will  not  be  needed  to  effect 
direct  restitution  to  injured  MGPC 
customers  will  be  distributed  in 
accordance  with  the  provisions  of 
PODRA. 

V.  Applications  For  Refund 

We  have  determined  that  the 
procedures  described  in  the  PD&O  are 
the  most  equitable  and  efficacious 
means  of  distributing  the  MGPC  consent 
order  fund.  Accordingly,  we  will  now 
accept  Applications  for  Refund  from 
purchasers  of  NGLs  and  NGLPs  from 
MGPC  between  June  13, 1973  through 
the  applicable  decontrol  date.  There  is 
no  official  ai}plication  form. 
Applications  for  Refund  should  be 
written  or  typed  on  business  letterhead 
or  personal  stationery.  The  foUowing 
information  should  be  included  on  all 
Applications  for  Refund: 

(1)  A  conspicuous  reference  to  "MGPC 
Refund  Proceeding — Case  No.  KEF- 
0108"  and  the  name  and  address  of  the 
applicant  during  the  period  for  which 
the  claim  is  Hied,  as  well  as  the  name  to 
whom  the  refund  check  should  be  made 
out  and  the  address  to  which  the  refund 
check  should  be  sent. 

(2)  The  name,  title,  and  telephone 
number  of  a  person  who  may  be 
contacted  for  additional  information 
concerning  the  Application. 

(3)  The  manner  in  which  the  applicant 
used  the  MGPC  product,  e.g.,  whether 
the  applicant  was  a  refiner,  wholesaler, 
reseller,  retailer  or  ultimate  consumer. 

(4)  Monthly  schedules  of  the 
applicant's  purchases  of  each  NGL  or 
NGLP  that  it  purchased  from  MGPC 
from  June  13, 1973  through  the  date  of 
decontrol  of  that  product  (see  footnote 
2).  The  applicant  must  indicate  the 
source  of  this  volume  information  and,  if 
estimates  were  used,  the  estimation 
method  must  be  explained. 

(5)  The  applicant  must  state  whether 
it  was  supplied  directly  or  indirectly  by 
MGPC.  If  the  applicant  was  an  indirect 
purchaser,  it  must  submit  the  name  and 
address  of  its  immediate  supplier  and 
indicate  why  it  believes  that  the  covered 
product  originated  from  MGPC. 

(6)  If  the  applicant  is  a  reseller  or 
retailer  whose  allocable  share  exceeds 
$5,000,  it  must  indicate  whether  it  elects 
to  receive  as  its  refund  the  larger  of 
$5,000  or  60  percent  of  its  allocable 
share  up  to  $50,000.  If  it  does  not  elect  to 
use  the  presumptions,  it  must  submit  a 
detailed  showing  that  it  was  injured  by 
the  alleged  overcharges. 

(7)  A  statement  whether  the  applicant, 
or  a  related  firm  has  filed,  m  authorized 
an  individual  to  file  on  its  behalf  any 
other  refund  application  in  the  MGPC 
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proceeding,  and  if  so,  an  explanation  of 
the  circumstances  surrounding  the  filing 
or  authorization. 

(8]  If  the  applicant  is,  or  was  entirely 
or  partly  owned  by  MCO  Holdings,  or 
its  entirely  owned  subsidiary,  MGPC,  it 
must  explain  the  nature  of  the 
affiliation. 

(9)  If  the  applicant  has  been  involved 
in  an  enforcement  proceeding  brought 
by  DOE  or  private  action  under  section 
210  of  the  Economic  Stabilization  Act  of 
1970,  it  should  describe  the  action  and 
its  current  status.  If  the  applicant  is 
party  to  any  such  action  that  is  no 
longer  pending,  it  should  indicate  how 
that  action  was  resolved.  The  applicant 
must  keep  the  OHA  informed  of  any 
change  in  status  during  the  pendency  of 
its  Application  for  Refund. 

The  Application  should  also  contain 
the  following  statement  signed  by  the 
individual  applicant  or  a  responsible 
official  of  the  business  or  organization 
applying  for  a  refund: 

I  swear  (or  aHirm)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  and  correct  to  the  best  of 
my  knowledge  and  l)elief.  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  federal  government  may 
be  subject  to  a  fme,  a  jail  sentence,  or  both 
pursuant  to  18  U.S.C.  1001. 1  understand  that 
the  information  contained  in  this  entire 
application  is  subject  to  public  disclosure.  I 
have  enclosed  a  duplicate  of  this  entire 
application  which  will  be  placed  in  the  OHA 
public  reference  room. 

All  Applications  should  be  sent  to: 
MGPC  Special  Refund  Proceeding, 
Office  of  Hearings  and  Appeals. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  All  Applications 
must  be  filed  in  duplicate  and 
postmarked  no  later  than  90  days  after 
the  publication  of  this  Decision  and 
Order  in  the  Federal  Register.  Any 
applicant  who  believes  its  Application 
contains  confidential  information  must 
so  indicate  on  the  first  page  of  its 
Application  from  which  the  material 
alleged  to  be  confidential  has  been 
deleted,  together  with  a  statement 
specifying  why  the  information  is 
alleged  to  be  privileged  or  conHdential. 

It  is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  MGPC  pursuant  to  the 
Consent  Order  fmalized  on  September 
11, 1988.  may  now  be  filed. 

(2)  All  Applications  must  be  filed  no 
later  than  90  days  after  the  publication 
of  this  Decision  and  Order  in  the  Federal 
Register. 


Date:  August  16. 1988. 
George  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 

Appendix — Identified  Purchasers  of 
MGPC  NGU  and  NGLPs 

Arrow  Gas  Service,  P.O.  Box  530,  Upton,  WY 

82701 
Atlantic  Richfield  Company.  Attn:  Michael  B. 

Green,  Legal,  P.O.  Box  267&-T.A.,  Los 

Angeles,  CA  90051 
Black  Hills  Oil  Marketers,  Eighty-eight  Oil 

Co.,  Attn:  Dwain  Park,  P.O.  Drawer  2360, 

Casper,  WY  82602 
Butane  Power  &  Equipment  Co.,  Attn:  John 

Edmonson,  P.O.  Box  2839.  Casper,  WY 

82602 
Cal  Gas,  UGI,  Attn:  Robert  Knauss,  Box  858. 

Valley  Forge,  PA  19482 
Conoco,  Inc.,  Attn:  )anet  S.  Nelson,  Legal 

Dept.,  P.O.  Box  2197 
Farmers  Union  Central  Exchange,  Inc.,  Attn: 

Robert  E.  Piett,  Washington  Office,  1745 

Jefferson  Davis  Hwy.,  Suite  404,  Arlington, 

VA  22202 
Fuel  Distributors,  Inc..  P.O.  Box  8117.  Temple, 

TX  76503-6117 
McPherson  Propane,  P.O.  Box  126,  Sturgis,  SD 

57785 
Murphy  Oil  Co.,  Inc.,  Highway  99,  P.O.  Box 

145,  Olpe,  KS  66885 
Montana-Dakota  Utilities  Co.,  MDU 

Resources  Group,  Inc.,  Attn:  Lester  H. 

Lowle  n.  400  N.  Fourth  St..  Bismark,  ND 

58501 
Petrolane,  Inc.,  Petrolane  Gas  Services,  Inc., 

Attn:  E.R.  Milligan.  P.O.  Box  1410.  Long 

Beach,  CA  90801 

(FR  Doc.  88-19004  Filed  8-19-88:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-59262A;  FRL-3432-6] 

Certain  Chemicals;  Approval  of  a  Test 
Marketing  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-88-15.  The  test  marketing 
conditions  are  described  below. 
EFFECTIVE  DATE:  August  12. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Wright,  III,  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-611,  401  M  St. 
SW.,  Washington,  DC  20460.  (202-382- 
7800). 


SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-88-15. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
use,  and  the  number  of  customers  must 
not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met. 

The  following  additional  restrictions 
apply  to  TME-88-15: 

1.  A  bill  of  lading  accompanying  each 
shipment  must  state  that  the  use  of  the 
substance  is  restricted  to  that  approved 
in  the  TME. 

2.  During  manufacturing,  processing, 
and  use  of  the  substance  at  any  site 
controlled  by  the  Company,  any  person 
under  the  control  of  the  Company, 
including  employees  and  contractors, 
who  may  be  dermally  exposed  to  the 
substance  shall  use: 

a.  Gloves  determined  by  the  Company 
to  be  impervious  to  the  substance  under 
the  conditions  of  exposure,  including  the 
duration  of  exposure.  The  Company 
shall  make  this  determination  either  by 
testing  the  gloves  under  the  conditions 
of  exposure  or  by  evaluating  the 
specifications  provided  by  the 
manufacturer  of  the  gloves.  Testing  or 
evaluation  of  specifications  shall 
include  consideration  of  permeability, 
penetration,  and  potential  chemical  and 
mechanical  degradation  by  the  PMN 
substance  and  associated  chemical 
substances; 

b.  Clothing  which  covers  any  other 
exposed  areas  of  the  arms,  legs,  and 
torso;  and 

c.  Chemical  safety  goggles  or 
equivalent  eye  protection. 


3.  The  Company  must  affix  a  label  to 
each  container  of  the  substance  or 
formulations  containing  the  substance. 
The  label  shall  include,  at  a  minimum, 
the  following  statement:  WARNING: 
Contact  with  skin  may  be  harmful. 
Chemicals  similar  in  structure  to  (insert 
appropriate  name)  have  been  found  to 
cause  liver  toxicity,  kidney  toxicity,  and 
neurotoxicity.  To  protect  yourself,  you 
must  wear  protective  gloves,  clothing, 
and  goggles. 

4.  The  applicant  shall  maintain  the 
following  records  until  five  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

a.  Records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 
manufacture. 

b.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

c  Copies  of  the  labels  affixed  to 
containers  of  the  substance  or 
formulations  containing  the  substance. 

d.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the 
substance. 

e.  Copies  of  any  determination  under 
paragraph  2.a.  above  that  the  protective 
gloves  used  by  the  Company  are 
impervious  to  the  substance. 

T-88-15 

Date  of  Receipt  July  1, 1988. 

Notice  of  Receipt  August  2, 1988  (53 
FR  29086). 

Applicant  R.T.  Vanderbilt  Company, 
Inc. 

Chemical:  (G)  Tolutriazole  compound. 

Use:  Antioxidant  for  hydraulic  oil 
system. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  One  year, 
commencing  on  first  day  of 
manufacture. 

Risk  Assessment  EPA  identified 
concerns  for  liver  toxicity,  kidney 
toxicity,  neurotoxicity,  severe  skin 
irritation,  mild  eye  irritation,  and 
chronic  toxicity  based  on  an  analogous 
chemical  substance.  However,  during 
manufacturing,  processing,  and  use, 
inhalation  exposure  to  workers  is  not 
expected  and  dermal  exposure  to 
workers  will  be  prevented  by  protective 
gloves,  clothing,  and  goggles.  Therefore, 
the  test  market  substance  will  not 
present  any  unreasonable  risk  of  injury 
to  health.  EPA  identified  no  significant 
environmental  concerns  for  the  test 
market  substance.  Therefore,  the  test 
market  substance  will  not  present  any 
unreasonable  risk  of  injury  to  the 
environment. 


The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  August  12, 1988. 
Wendy  Cleland-Hamnett, 
Deputy  Director,  Chemical  Control  Division. 
Office  of  Toxic  Substances. 
[FR  Doc.  88-18954  Filed  8-19-88;  8:45  am] 
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[OPTS-51710;  FRL-3433-4] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  one  hundred  five  such  PMNs  and 
provides  a  summary  of  each. 
DATES:  Close  of  Review  Periods: 

P  88-1159,  88-1160,  July  6, 1988. 

P  88-1616,  September  24, 1988. 

P  88-1617,  September  25, 1988. 

P  88-1618,  88-1619,  88-1620,  88-1621, 
88-1622,  88-1623,  September  24, 1988. 

P  88-1624,  88-1625,  88-1626.  88-1627, 
88-1628,  88-1629,  88-1630.  88-1831,  88- 
1632.  September  25, 1988. 

P  88-1633,  September  17, 1988. 

P  88-1634,  88-1635,  88-1636. 
September  26, 1988. 

P  88-1637,  88-1638,  88-1639,  88-1640, 
88-1641,  September  28, 1988. 

P  88-1642,  88-1643,  88-1645.  88-1646, 
88-1647,  88-1648,  88-1649,  88-1650,  88- 
1651,  October  2, 1988. 

P  88-1652.  88-1653.  88-1654,  October 
3,1988. 

P  88-1656.  88-1657.  88-1658.  88-1659. 
88-1660.  October  4. 1988. 

P  88-1661,  88-1662,  88-1663,  88-1664, 
88-1665,  88-1666.  88-1667.  88-1668,  88- 
1669,  88-167a  88-1671,  October  5, 1988. 

P  88-1672.  88-1673.  October  8. 198& 

P  88-1674.  October  9, 1988. 

P  88-1675,  October  10, 1988. 


P  88-1676,  88-1677,  88-1678,  88-1679. 
88-1680,  88-1681,  88-1682,  88-1683,  88- 
1684,  88-1685,  October  9, 1988. 

P  88-1686,  88-1687,  October  10. 1988. 

P  88-1688.  October  16, 1988. 

P  88-1689,  88-1690,  88-1691,  88-1692. 
88-1693,  October  10. 1988. 

P  88-1694.  88-1695,  88-1696,  October 
11. 1988. 

P  88-1697.  88-1698,  October  12, 1988. 

P  88-1699,  October  15, 1988. 

P  88-1700,  88-1701,  88-1702,  88-1703. 
88-1704.  October  16. 198a 

P  88-1705.  October  17. 1988. 

P  88-1706.  88-1707.  88-1708.  88-1709, 
88-1710,  88-1711,  October  16. 1988. 

P  88-1712.  88-1713.  October  18. 1988. 

P  88-1714.  88-1715,  88-1716,  88-1717. 
October  19. 1988. 

P  86-1718,  October  22, 1988. 

P  88-1719,  October  19, 1988. 

P  8ft-1720,  October  22, 1988. 

Written  comments  by: 

P  88-1159,  88-1160,  June  6, 1988. 

P  88-1616.  August  25. 1988. 

P  88-1617,  August  26, 1988. 

P  88-1618.  88-1619.  88-1620,  88-1621. 
88-1622,  88-1623,  August  25. 1988. 

P  8&-1624,  88-1625.  88-1626.  88-1627. 
88-1628.  8fr-1629,  88-1630.  88-1631,  88- 
1632.  August  26. 1988. 

P  88-1633.  August  18, 1988. 

P  88-1634.  88-1635,  88-1636.  August 
27, 1988. 

P  88-1637,  88-1638,  88-1639,  88-1640. 
88-1641,  August  29, 1988. 

P  88-1642,  88-1643,  88-1645,  88-1646. 
88-1647.  88-1648,  88-1649,  88-1650,  88- 
1651,  September  2, 1988. 

P  88-1652,  88-1653,  88-1654, 
September  3, 1988. 

P  88-1656,  88-1657,  88-1658,  88-1659. 
88-1660,  September  4, 1988. 

P  88-1661,  88-1662,  88-1663.  88-1664, 
88-1665.  88-1666,  88-1667.  88-1668,  88- 
1669,  88-1670,  88-1671.  September  5. 
1988. 

P  88-1672,  88-1673.  September  8, 1988. 

P  88-1674,  September  9. 1988. 

P  88-1675.  September  10. 1988. 

P  88-1676.  88-1677.  88-1678.  88-1679. 
88-1680,  88-1681,  88-1682,  88-1683,  88- 
1684,  88-1685,  September  9. 1988. 

P  88-1686,  88-1687,  September  10, 
1988. 

P  88-1688,  September  16, 1988. 

P  88-1689,  88-1690,  88-1691,  88-1692, 
88-1693,  September  10, 1988. 

P  88-1694,  88-1695,  88-1696, 
September  11. 1988. 

P  88-1697,  88-1698,  September  12, 1988. 

P  88-1699,  September  15, 1988. 

P  88-1700,  88-1701,  88-1702,  88-1703, 
88-1704,  September  16, 1988. 

P  88-1705.  September  17, 1988. 

P  8ft-1706,  88-1707,  88-1708,  88-1709. 
88-1710.  88-1711.  September  16. 1988. 
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P  88-1712,  88-1713.  September  18. 
1988. 

P  88-1714.  88-1715.  88-1716,  88-1717. 
September  10, 1988. 

P  88-1718,  September  22, 1988. 

P  88-1719.  September  19, 1988. 

P  88-1720,  September  22. 1988. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"(OPTS-51710)"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Room  L-lOO,  401  M 
Street.  SW.,  Washington.  DC  20460, 
(202)  554-1305. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Culleen,  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  E-611,  401  M 
Street.  SW..  Washington,  DC  20460, 
(202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

P  88-1159 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Polyurethane 
thermoplastic  resin. 

Use/Production.  (S)  Molding  of  plastic 
articles.  Prod,  range:  Confidential. 

P  88-1160 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Polyurethane 
thermoplastic  resin. 

Use /Production.  (S)  Molding  of  plastic 
articles.  Prod,  range:  Confidential. 

P  88-1616 

Manufacturer.  Confidential. 

Chemical.  (G)  Carboxylated  novolak 
acrylate. 

Use/Production.  (G)  Radiation- 
curable  coatings.  Prod,  range: 
Confidential. 

P  88-1617 

Manufacturer.  Arizona  Chemical 
Company. 

Chemical.  (G)  Terpene  resin. 

Use/Production.  (G)  Chewing  gum 
base  resin  for  additional  use  in 
adhesives.  Prod,  range:  Confidential. 


F  88-1618 

Importer.  Confidential. 

Chemical.  (G)  Alkoxysilyl  organotin 
compound. 

Use/Import.  (S)  Hardening  catalyst 
for  industrial  coatings.  Import  range: 
Confidential. 

Toxicity  Data.  Skin  irritation:  strong 
species  (Rabbit).  Mutagenicity:  negative. 

P  88-1619 

Importer.  Confidential. 

Chemical.  (G)  Alkoxysilyl  organotin 
compound. 

Use/Import.  (S)  Hardening  catalyst 
for  industrial  coatings.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD  50>  2,000  mg/kg  8pecie8(Rat).  Acute 
dermal  doxicity:  LD50>2  mg/kg 
species(Rabbit).  Eye  irritation;  Slight 
species(Rabbit).  Skin  irritation:  Slight 
species(Rabbit).  Mutagenicity:  negative. 

P 88-1620 

Importer.  Confidential. 

Chemical.  (G)  Silane  coupling  agent. 

Use/Import.  (S)  Coupling  agent  for 
industrial  coatings.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50>  2,000  mg/kg  8pecies(Rabbit). 
Acute  dermal  toxicity:  LD50  >  2ml/kg.  Eye 
irritation:  Slight  speciesfRabbit).  Skin 
irritation:  Slight  8pecies(Rabbit). 
Mutagenicity:  negative. 

P 88-1621 

Importer.  Confidential. 

Chemical.  (G)  Silane  coupling  agent. 

Use/Import.  (S)  Coupling  agent  for 
industrial  coatings.  Import  range: 
Confidential. 

Toxicity  Data.  Eye  irritation:  Strong 
species(Rabbit).  Mutagenicity:  negative. 

P  88-1622 

Importer.  Confidential. 

Chemical.  (G)  Silane  coupling  agent. 

Use/Import.  (S)  Coupling  agent  for 
industrial  coatings.  Import  range: 
Confidential. 

Toxicity  Data.  Eye  irritation:  Strong 
species(Rabbit).  Mutagenicity:  negative. 

P  88-1623 

Manufacturer.  Arizona  Chemical 
Company. 

Chemical.  (G)  Polyterpene  resin. 

Use/Production.  (G)  Resin  for  use  in 
adhesives;  open,  nondispersive  use 
nondispersive.  Prod,  range:  Confidential. 

P  88-1624 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylheteromonocyclic 
derivatives  of  Dialkyl-dihalo- 
heteropolycyclicphenodioxazine. 


Use /Production.  (S)  Paper  dye 
intermediate  used  in  further 
manufacture  of  dye.  Prod,  range: 
Confidential. 

P 88-1625 

Importer.  Confidential. 

Chemical.  (G)  Modified  polyacrylic 
acid. 

Use/Import.  (S)  Dispersant.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
Ii)50>  10.000  mg/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  negligible  species  (Rabbit). 

P 88-1626 

Manufacturer.  Lithium  Corporation  of 
America. 

Chemical.  (G)  Compositions  of 
methyllithium  and  dimethylmagnesium. 

Use /Production.  (S)  Methylating 
agent.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50 1,400  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50 12.3  ml/kg  species 
(Rabbit).  Inhalation  toxicity:  LC50  39,000 
mg/m3  species  (Rat).  Skin  irritation: 
moderate  species  (Rabbit). 

P  88-1627 

Manufacturer.  Lithium  Corporation  of 
America. 

Chemical.  (G)  Composition  of  lithium 
diisopropylamide  and  magnesium  bis- 
diisopropylamide. 

Use /Production.  (S)  Reagent  for 
pharmaceutical  &  agricultural  products 
synthesis.  Prod,  range:  Confidential. 

P  88-1628 

Manufacturer.  Confidential. 

Chemical.  (G)  Di(substituted)  alkyl 
hydrogen  acid  phosphite. 

Use/Production.  (G)  Petroleum 
product  additive.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50>2  g/kg  species  (Rat).  Skin 
irritation:  Slight  species  (Rabbit). 

P  88-1629 

Importer.  Mitsubishi  International 
Corporation. 

Chemical.  (S)  Caster  oil, 
hydrogenated,  ethoxylated,  trilaurate. 

Use/Import.  (S)  Emulsifier  of 
spinfinish  for  polyester  filament  yarn. 
Import  range:  500-5,000  kg/yr. 

P 88-1630 

Importer.  Confidential. 

Chemical.  (G)  Acrylic  silicon  polymer. 

Use/Import.  (S)  Raw  material 
coatings.  Import  range:  500-1,000,000  kg/ 
yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50>5,000  mg/kg  species  (Rat).  Eye 


irritation:  Moderate  species  (Rabbit). 
Skin  irritation:  slight  species  (Rabbit). 
Mutagenicity:  negative. 

P 88-1631 

Importer.  Confidential. 

Chemical.  (G)  Acrylic  silicon  polymer. 

Use/Import.  (S)  Raw  material 
coatings.  Import  range:  500-1,000,000  kg/ 
yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50>  5,000  mg/kg  species  (Rat).  Eye 
irritation:  moderate  species  (Rabbit). 
Skin  irritation:  slight  species  (Rabbit). 
Mutagenicity:  Negative. 

P  88-1632 

Importer.  Confidential. 

Chemical.  (G)  Acrylic  silicon  polymer. 

Use/Import.  (S)  Raw  material 
coatings.  Import  range:  500-1,000,000  kg/ 
yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50> 5,000  mg/kg  species  (Rat).  Eye 
irritation:  Moderate  species  (Rabbit). 
Skin  irritation:  Slight  species  (Rabbit). 
Mutagenicity:  Negative. 

P 88-1633 

Importer.  Tonen  Petrochemical  Co,, 
Ltd. 

Chemical.  (G)  Isomeric  mixture  of 
diphenylbutanes. 

Use/Import.  (S)  A  dye  solvent  for 
carbonless  copy  paper.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50>  5,000  mg/kg  species  (Rat).  Eye 
irritation:  Slight  species  (Rabbit).  Skin 
irritation:  Moderate  species  (Rabbit). 
Mutagenicity:  Negative. 

P  88-1634 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (G)  Substituted 
malononitrile. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  9,000  kg/yr. 

P  88-1635 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (G)  N-substituted 
benzenesulfonamide. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  14,000  kg/yr. 

Toxicity  Data.  Eye  irritation: 
Moderate  species  (Rabbit).  Skin 
irritation:  Slight  species  (guine  pig). 

P  88-1636 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Aromatic/aliphatic 
polyurea  polyamine. 

Use/Production.  (G)  Elastomer 
additive.  Prod,  range:  Confidential. 


P 88-1637 

Manufacturer.  Confidential. 

Chemical.  (G) 
(heteropolycyclic]heteropolycyclicsul- 
fonamide  potassium  salt. 

Use/Production.  (S)  Organic  synthesis 
intermediate.  Prod,  range:  1,000-3,000 
kg/yr. 

P 88-1638 

Manufacturer.  Confidential. 

Chemical.  (G) 
Di(heteropolycyclic8ulfonamido)hetero- 
polycyclic. 

Use/Production.  (G)  Contained  use  in 
consumer  product.  Prod,  range:  1,000- 
3,000  kg/yr. 

P 88-1639 

Manufacturer  Confidiential. 

Chemical.  (G) 
(Heteropolycyclic)heteropolycyclicsul- 
fonamide. 

Use/Production,  (s)  Organic  synthesis 
intermediate.  Prod,  range:  1,000-3.000 
kg/yr. 

P  88-1646 

Importer  Confidential. 

Chemical.  (G)  Heteropoiycyclic 
sulfonamide. 

Use/Import.  (S)  Organic  synthesis 
intermediate.  Import  range:  1,000-2,000 
kg/yr. 

P  88-1641 

Importer  Hitachie  Chemical 
Company. 

Chemical.  (G)  Tricyclodecyl 
methacrylate  acrylic  copolymer. 

Use/Import.  (S)  Molding  material  for 
optical  components.  Import  range:  900- 
9,000  kg/yr. 

Toxicity  Data.  Mutagenicity: 
Negative. 

P  88-1642 

Manufacturer.  3M  (the  Mining  and 
Manufacturing  Company). 

Chemical.  (G)  Pernuoroalkyl 
substituted  acrylate  polymer. 

Use/Production.  (G)  Soil  and  stein 
repellent  surface  treatment.  Prod,  range: 
confidential. 

Toxicity  Data.  Skin  irritation:  slight 
species  (Rabbit).  Mutagenicity: 
Negative.  Skin  sensitization;  negative 
species  (Guinea  pig). 

P  88-1643 

Importer.  Reichhold  Chemicals,  Inc. 
Chemical.  (G)  Polyurethane. 
Use/Import.  (S)  General  laminating 
adhesive.  Import  range:  Confidential. 

P 88-1645 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Polyurethane 
thermoplastic  resin. 


BEST  CCPY  AVAILABLE 


Use/Production.  (S)  Extrusion  and 
injection  molding  of  plastic  article  for 
use  in  chemical  processing  and 
automotive  ind.  Prod,  range: 
Confidential. 

P  88-1646 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Polyurethane 
thermoplastic  resin. 

Use/Production.  (S)  Extrusion  and 
injection  molding  of  plastic  article  for 
use  in  processing  and  automative 
industries.  Prod,  range:  Confidential. 

P  88-1647 

Manufacturer.  Confidential. 
Chemical.  (G)  Branched  hydrocarbon. 
Use/Production.  (G)  Dispersive  use. 
Prod,  range:  Confidential. 

P 88-1648 

Manufacturer.  Confidential. 
Chemical.  (G)  Branched  hydrocarbon. 
Use/Production.  (G)  Dispersive  use. 
Prod,  range:  Confidential. 

P  88-1649 

Manufacturer  Confidential. 

Chemical.  (G)  Substituted 
phthalocyanine. 

Use/Production.  (G)  Nondispersive 
use  in  a  formulation.  Prod,  range:  800- 
2900  kg/yr. 

Toxicity  Data.  Acute  dermal  toxicity: 
LD50  >2000  MG/KG  species  (Rat).  Eye 
irritation:  Modernate  species  (Rabbit). 
Skin  irritation:  Slight  species  (Rabbit). 

P  88-1650 

Manufacturer.  Confidential. 

Chemical.  (G)  Citric  acid  polyester, 
mono-,  and  triesters. 

Use/Production.  [G]  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P  88-1651 

Importer  Confidential. 

Chemical.  (G)  Chromium,  substituted 
hetermonocycle  azo  substituted  phenol, 
substituted  sulfohetermonocycie  azo 
substituted  phenol,  salt,  complex. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >2,000  mg/kg  species  (Rat).  Skin 
irritation:  Negligible  species  (Rabbit). 
Skin  sensitization:  Negative  species 
(Rabbit). 

P  88-1652 

Importer  Em  Science. 

Chemical.  (G)  (None;  chemical 
identify  is  not  being  claimed  as 
confidential). 


3181S 
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Use/Import  (S)  An  enzyme  for 
isolation  of  high  molecular  weight 
nucleic  acklg.  Import  range: 
Confidential. 

Toxicity  Data.  Skin  irritation: 
Negligible  species  (Rabbit). 
Mutagenicity:  Negative. 

P8a-16S3 

Manufacturer.  Confidential 

Chemical.  (G)  Phosphoric  acids, 
partially  esterfied,  alkamine  salts. 

Use /Production.  (S)  Leather  finishing. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
L050  >10  g/kg  species  (Rat). 

P 88-1654 

Manufacturer.  Confidential. 

ChemioaL  (G)  Acid  catalyzed  reaction 
product  of  alkylidene  bicycloalkene 
with  alkyl  alcohol. 

Use/Production.  (S)  Site-limited 
intermediate  for  chemical  production. 
Prod,  range:  Confidential. 

PW-18S6 

Importer.  Confidential. 

Chemical.  (G)  Polymer  of:  Aliphatic 
diisocyanate  and  a  poly  (oxyalkylene) 
polyal  per  submitter  7/7/88. 

Use/Importer.  (S)  One  component 
moisture-curing  polyisocyanate  for 
sealants.  Import  range:  250-2, 800  kg/yr. 

P8ft-1657 

Importer.  C.  I.  Specialty  Chemicals. 
Inc. 

ChemicaL  (G)  Uretbaner  prepolymer 
(isophorone  diisocyanate. 
hexametbylene  carbonate  diol  hydroxy 
pivalic  acid  neopentylgyl  ester,  hydroxy 
propyl  acrylate]. 

Use/Import.  (S)  UV-curable  varnish 
and  adhesive. 

Import  range:  SOO-1,200  kg/yr. 

P 88-1658 

Manufacturer.  Confidential. 

Chemical.  (G)  Blocked  isocyanate 
power  coating  curing  agent. 

Use /Production.  (S)  Power  coating 
curing  agent.  Prod,  range.  Confidential 

P88-1S59 

Manufacturer.  Sybron  Chemicals  Inc. 

Chemical  (G)  Copolymer  of  aliphatic 
of  2-propenoic  acid  widi  homocydic 
aromatic  vinly  compoonds,  reaction 
production  with  alpiiatic  polyamine. 

Use/Productkm.  (C)  Aqueous  and 
non-aqueous  waste  and  process  water 
purification.  lYod.  range:  ConfidentiaL 

P 88-1680 

Importer.  Mitsui  and  Co.  (U.S.A.),  Inc. 

Chemcial.  (G)  Spiro  (isobenzofuran-1 
(3h)  .9'-{9h)-xathen)-3-one.  6- 
(dibutyIamino)-3'-methyl-2'- 
{phenylainino}-. 


Use/Import.  (S)  Color  precursor  for 
heat  sensitive  paper.  Import  range: 
25,000-100.000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >10  g/kg  species  (Rat).  Acute 
dermal  toxicity;  LD50  >lQg/kg  species 
(Rabbit).  Eye  irritation:  None  species 
(Rabbit).  Skin  irritation:  Negligible 
species  (< Rabbit).  Mutagenicity: 
Negative.  Skin  sensitization:  Negative 
species  (Guinea  pig). 

P  88-1661 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkoxysilane 
terminated  polyether  polymer. 

Use /Production.  (S)  Polymer  for 
adhesives  and  sealants.  Prod.  Range: 
200,000-750.000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
L050  >  5,000  mg/kg  species  (Rat). 

P 88-1662 

Importer.  Confidential. 

Chemical.  (G)  Fatty  acids  esters  with 
glycol. 

Use/Import.  (S)  Detegent  for  fine 
fabrics.  Import  range:  Confidential 

P 88-1663 

Importer.  E.I.  du  Pont  de  Nemours  & 
Co.,  Inc. 

Chemical.  (G)  Acrylic  lactone  co- 
polymer. 

Use/Import,  (g)  Open,  nondispersive. 
Import  range:  Confidential. 

P 88-1664 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Co..  Inc. 

Chemcial.  (C)  Substituted  acetonitrile. 

Use/Production.  (S)  Site-limited 
intennediate.  Prod.  Range:  Confidential. 

Toxicity  Data.  Eye  irritation:  Slight 
species  (Rabbit).  Skin  irritatioru  Slight 
species  (Rabbit).  Mutagenicity: 
Negative. 

P 88-1665 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Co..  Inc. 

ChemicaL  (G)  Oisubatituted 
heterocyde. 

Use/Pmdaction.  (S)  Industrial 
intermediate.  Prod,  range:  Confidential 

P 88-1668 

Manufacturer.  EJ.  du  Pont  de 
Nemours  &  Co.,  Inc 

Chemcial.  (G)  Disubstituted 
heterocyde. 

Use-Production.  (S)  Site-limited 
intermediate.  Prod,  range.  ConfidentiaL 

P 88-1667 

Manufacturer  E.I.  du  Pont  de 
Nemours  &  Co.,  Inc. 

ChemicaL  (G)  Disubstituted 
heterocyde. 


Use/Production.  (S)  Site-limited 
intermediate.  Prod  range:  Confidential 

P 88-1668 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Co.,  Ina 

ChemicaL  (G)  Disubstituted 
heterocyde. 

Use /Production.  (G)  Industrial 
intermediate.  Prod,  range:  Confidential 

Toxicity  Data.  Eye  irritation:  Slight 
spedes  (Rabbit).  Skin  irritation: 
Negligible  species  (Rabbit). 
Mutagenici^  Negative. 

P 88-1669 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Co.,  Inc. 

ChemciaL  (G)  Disubstituted 
he  terocy  de-salt 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range:  Confidential 

Toxicity  Data.  Eye  irritation:  strong 
species  (Rabbit).  Skin  irritation: 
Moderate  spedes  (Rabbit). 
Mutagenicity:  Negative. 

P  88-1670 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Co..  Ina 

ChemicaL  (G)  Disubstituted  2,4- 
pentadienenitrile. 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  strong 
species  (Rabbit).  Skin  irritation:  Slight 
species  (Rabbit).  Mutagenidty: 
Negative. 

P 88-1671 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Co.,  Inc. 

ChemciaL  (G)  Substituted 
acetonitrile. 

Use /Production.  (S)  Site-limited 
intermediate.  Prod  range:  Confidential 

Toxicity  Data.  Eye  irritation: 
Moderate  spedes  (Rabbit).  Skin 
irritation:  Slight  spedes  (Rabbit). 
Mutagenicity:  Negative. 

P  88-1672 

Manufacturer  Confidential. 

ChemicaL  (G)  Alkoxylated  dialkyl- 
diethylene  triamine,  alkyl  sulfate  salt. 

Use /Production.  (S)  Textile  finishing 
agent.  Prod,  range:  13.500-45.000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  spedes  (Rat). 

P  88-1673 

Importer.  Orient  Chemcial 
Corporation. 

ChemicaL  (G)  Bis  azo  triarylmethane. 

Use/Import.  (S)  Oil  base  ink.  Import 
range:  1,000-3.000  kg/yr. 
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P  8a-1674 

Importer.  Rembrandtin  USA.  Inc. 

Chemical.  (G)  Water  soluble  phenol 
formaldehyde  resin. 

Use /Import.  (S)  Varnish  intermediate 
for  electrical.  Import  Range: 
Confidential. 

P  88-1675 

Importer.  Rembrandtin  USA,  Inc. 

Chemical.  (G)  Water  soluble  phenol 
formaldehyde  resin. 

Use/Import.  (S)  Varnish  intermediate 
for  electrical  grade  street.  Import  Range: 
Confidential. 

P  88-1676 

Importer.  E.I.  Dupont  De  Neumours  & 
Co.,  Inc. 

Chemical.  (G)  Acrylic  lactone 
copolymer. 

Use/Import.  (G)  Open,  nondispersive 
use.  Import  range:  Confidential. 

P  88-1677 

Importer.  Hoechst  Celanes 
Corporation. 

Chemical.  (G)  Heterocyclic 
substituted  sulfon  amide. 

Use/Import.  (S)  Additive  for  pigments. 
Import  range:  20,000-30,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  169  g/kg  species  (Mice). 
Mutagenicity:  Negative. 

P 88-1678 

Manufacturer.  Confidential. 

Chemical.  (G)  Acid  catalyzed  reaction 
product  of  alkelidene  bicyucloalkene 
with  alkyl  alcohol  —  hydrogenated. 

Use/Import.  (S)  Fragrance  component, 
open  use.  Prod,  range:  Confidential. 

P  88-1679 

Importer.  Nuodex  Inc. 

Chemical.  (G)  Unsaturated 
hydrocarbon  resin  from  cyclooctane. 

Use/Import.  (S)  Coatings.  Import 
range:  10.000-200,000  kg/  yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50>  3,000  mg/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  Negligible  species  (Rabbit). 

P8a-1680 

Manufacturer.  American  Hyperform, 
Inc. 

Chemical.  (G)  Silica  filled 
polysiloxane. 

Use/Production.  (G)  Transpalent 
Abrasive  resistant  coating.  Prod,  range: 
Confidential. 

P  88-1681 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkoxylated  glycol 
ether. 

Use/Production.  (G)  Coatings.  Prod, 
range:  Confidential. 


Toxicity  Data.  Acute  oral  toxicity: 
LD50  6,400  mg/kg  species  (Rat). 

P 88-1682 

Importer.  Confidential. 

Chemical.  (G)  Carbopolycyclicolazo- 
alkylaminoalkylcarbomomocyclic  ester, 
halogen  acid  salt. 

Use/Import.  (S)  Paper  dye.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  g/kg  species  (Rat).  Static  acute 
toxicity:  LC50>1.8  mg/l  time  96  h 
species  (Rainbow  trout).  Eye  irritation: 
Strong  species  (Rabbit).  Mutagenicity; 
Negative. 

P  88-1683 

Manufacturer.  Fairmont  Chemical  Co., 
Inc. 

Chemical.  (G)  Phenythiourea. 

Use /Production.  (S)  Intermediate. 
Prod,  range:  Up  to  1.000  kg/yr. 

P 88-1684 

Manufacturer.  Confidential. 

Chemical.  (G)  Acid  functional 
substituted  aromatic  polyether. 

Use /Production.  (G)  Specialty  coating; 
open  use.  Prod,  range:  15,000-75.000  kg/ 

yr- 

P 88-1685 

Importer.  Ferro  Corporation-Bedford 
Chemical  Div. 

Chemical.  (G)  Perchlorate  compound. 

Use/Import.  (S)  Plastic  stablizer. 
Import  range:  13,000-25.000  kg/yr. 

P 88-1686 

Importer.  Confidential. 

Chemical.  (G)  Dialkylheteroplycyclic- 
azocarbomono  cyclic-dial  kylamine, 
alkylsulfate. 

Use/Import.  (S)  Textile  dye.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity:  U) 
1800  mg/kg  species  (rat).  Acute  dermal 
toxicity:  LD50  >  2,000  mg/kg  species 
(rat).  Eye  irritation:  Strong  species 
(Rabbit).  Skin  irritation:  Moderate 
species  (Rabbit). 

P 88-1687 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkoxysilane 
terminated  polyether  polymer. 

Use/Production.  (S)  Adhesive,  sealant 
coating.  Prod,  range:  200,000-756,000  kg/ 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5,000  mg/kg  species  (rat). 

P  88-1688 

Importer.  Goldscchmidt  Chemical 
Corporation 

Chemical.  (S)  Siliconacrylate. 

Use /Import.  (G)  Coating.  Import 
range:  Confidential. 


Toxicity  Data.  Acute  oral  toxicity: 
LD50  2117  mg/kg  species  (Rat).  Eye 
irritation:  None  species  (Rabbit).  Skin 
irritation:  Negligible  species  (Rabbit). 

P  88-1689 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  aliphatic 
ester. 

Use/Production.  (G)  Coating.  Prod, 
range:  20.000-100,000  kg/yr. 

P  88-1690 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkoxylated  ether 
acrylate. 

Use/Production.  (G)  Coatings,  inks. 
Prod,  range:  Confidential. 

P  88-1691 

Manufacturer.  Confidential. 
Chemical.  (G)  Alkyl  ether  acrylate. 
Use/Production.  (G)  Coatings,  inks. 
Prod,  range:  Confidential. 

P  88-1692 

Manufacturer.  E.I.  Dupont  De 
Neumours  &  Co.,  Inc. 

Chemical.  (G)  Acrylic  polymer 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P8a-1693 

Importer.  Dow  Coming  Corporation. 

Chemical.  (G)  Silicic  acid,  tetraethyl 
ester  reaction  products  with  disiloxane, 
hexamethyl.  and  disiloxane.  1.3- 
dietheny  1-1.1,3.3-tetramethyl. 

Use/Import.  (S)  Adhesive,  coating. 
Import  range  Confidential. 

P  88-1694 

Manufacturer.  Ciba-Geigy 
Corporation. 

Chemical.  (G)  2-Bromomethy  1-1.3- 
dioxolane. 

Use/Production.  (S)  Site-limiting 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  117  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50  319  mg/kg  species 
(Rabbit).  Inhalation  toxicity:  LC50  0.8 
mg/l  species  (Rat).  Eye  irritation:  None 
species  (Rabbit).  Skin  irritation: 
Negligible  species  (Rabbit). 
Mutagenicity:  Negative. 

P  88-1695 

Importer.  Raschig  Corporation. 

Chemical  (G)  Sulfoalkylated 
polyalkoxylated  naphthol.  alkali-salt  or 
-sulfoalkyl-napathyl-alkylenglycol. 

Use/Import.  (G)  Electroplating.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  10.000  mg/kg  species  (Rat). 

P  88-1696 

Manufacturer.  Daicel  (U.S.A.).  Inc. 
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Chemical.  (G)  Photo-seasitive  direct 
emulsioB 

Use/FroductJoa.  (S)  Pboto-aeositivc 
emulsKML  Prod  range:  1.440-7.200  kg/yr. 

P 88-1697 

Manufacturer.  ConiklentiaL 
Cbemkxd.  (G)  Qaatemary  salt 
Use/Production.  (S)  Monomer.  Prod, 
range:  284X)0-42.aoe  kg/yr. 

P 88-1698 

Manufacturer.  Confidential. 
Chemical.  (GJ  Quaternary  salt 
Use/Production.  (S)  Monomer.  Prod, 
range:  2,000-3,000  kg/yr. 

P88-ieSi 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  alkanolamine 
salts. 

Use/Production.  \S>)  Gas  scrubbing 
solutioo  (additive}.  Prod,  range: 
Confidential. 

P 88-1700 

Manufacturer  Confidential. 

Chemical.  (S)  Amides  from  dibasic 
acid  and  fatty  amine. 

Use /Production.  (G)  Confidential. 
Prod,  range:  34,000-138.000  kg/yr. 

P 88-1701 

Importer.  Roure.  Inc. 

Chemical.  (G)  Pentanal.  4-(4-Methyl-e- 
cyclohexen-yiidene)-(e)  h  (z)  in  a  ratio 
of40/eOoreo/40. 

Use/Import  (S)  Fragrance  ingredient. 
Import  range:  100-500  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.500  mg/kg  species  (Rat).  Eye 
irritation:  None  species  (Rabbit). 
Phototoxicity:  Negative  species  (Guinea 
pig).  Photoallergenicity:  Negative 
species  (Guinea  pig). 

P  88-1702 

Manufacturer  General  Electric 
Company,  GE  Plastics. 

Chemical.  (G)  Aryl  alkyl  polyamide 
resin. 

Use/Production.  (S)  Theroplastic 
resin.  Prod,  range:  Confidential. 

P 88-1703 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polyester 
amino  alkyl  silane,  hydrohalidesaJt. 

Use /Production.  (G)  Processing  aid 
for  fitness  materials.  Prod,  range: 
Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  16  g/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50  >  16  g/kg  species 
(Rabbit).  Skin  irritation:  Negligible 
species  (Rabbit).  Mutagenicity: 
Negative. 

P  88-1704 

Manufacturer  Confidential. 


ChemioaL  (G)  Polyester  amino  alkyl 
alkoxy  silane.  hydrohalide  salt. 

Use/Production.  (G)  Processing  aid. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  1«  g/kg  species  (Rat). 
MHtagenicity:  Negntive. 

P 88-1705 

Manufacturer  Confidential. 

Chemioal  (G)  Polyester  amino  alkyl 
silane. 

Use/Pndaction.  (G)  h^termediate. 
Prod,  range:  Confidential. 

Toxicity  Data,  Mutagenicity: 
Negative. 

P 88-1706 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  amino  alkyl 
silane. 

Use/Pmthiction.  (S)  Intermediate, 
ftod.  range:  ConfidentiaL 

Toxicity  Data.  Mutagenicity: 
Negative. 

P 88-1707 

Manufactarer.  Confidential. 
Chemical  (G)  Polyester  resin. 
Uae/Prodaction.  (G)  Open. 

nondispersive.  Prod,  range:  22,000-60,000 
kg/yr. 

P 88-1706 

Manufacturer.  Confidential. 

Otemical.  (G)  Polymer  of  butyl 
acrylate  with  mixed  alkyl  methacrylates 
and  alkyl  maieate. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  45,000-90,000 
kg/yr. 

P 88-1709 

Importer.  Cray  Valley  Products,  Inc. 

Chemical.  (G)  Castor  oil 
hydrogenerated  polymer  with 
ethylenediamine  12,  hydroctanoic  acid 
and  adipic  acid. 

Use/Import.  (S)  Paint  additive.  Import 
range:  Confidential. 

P 88-1710 

Importer  Cray  Valley  Products,  Inc. 

Chemical.  (G)  Castor  oil 
hydrogenerated  polymer  with 
ethyenediamine  12, 

hydroxyoctadecanoic  acid,  and  sebicic 
acid. 

Use/Import  (S)  Paint  additive.  Import 
range:  Confidential. 

P 88-1711 

Manufacturer  Cray  Valley  Product. 

Chemical  (G)  Castor  oil 
hydrogenerated  polymer  with 
ethylendiamine  12,  hydroxyocanoic 
acid. 

Use/Production.  (S)  Paint  additive. 
Prod,  range:  Confidential. 


P  88-1712 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (SJ  Butyl  acrylate:  2- 
Hydroxyethyi  methacrylate:  2- 
Aminoethyl  methacrylate;  2,2'-azobi8(2- 
methyl  propionamidine)dihydrochloride. 

Use/Production.  (G)  Contained  use. 
Prod,  range:  300-3,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5,000  g/kg  8pecies(Rat).  Acute 
dermal  toxicity:  LDSO  >  20  ml/kg 
speciesfGuinea  pig).  Eye  irritation:  Slight 
species(RABBIT).  Skin  irritation:  Slight 
species(Rabbit).  Skin  sensitization: 
Negative  species(Guinea  pig). 

P86-171S 

Manufacturer.  Confidential. 
Chemical  (G)  Acrylated  polyamine. 
Use/Prodaction.  (G)  Coating.  Prod, 
range:  40,000^250,000  kg/yr. 

P8a-1714 

Manufacturer.  Gba-Geigy 
Corporation. 

Chemical.  (S)  2.2.2-trifluor-4'-chloro- 
acetophenone. 

Use /Production.  (S)  Site-limited 
intermediate.  Prod  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  500-5.050  mg/kg  8pecies(Rat). 
Acute  dermal  toxicity:  LDSO  >  2,000  mg/ 
kg  8pecie8(Rabbit).  Eye  irritation:  Slight 
spcies(RABBrr).  Skin  irritation; 
Moderate  8pecie8(Rabbit}.  Mutagenicity: 
Negative. 

P  88-1715 

Importer.  Confidential. 

Chemical.  (G)  Carboxy  functional 
acrylic  resin. 

Use/Import.  (S)  Temporary  coatings. 
Import  range:  Coofideatial. 

P8»-1716 

Manufacturer.  Confidential. 

Chemical.  (G)  Ammonium  salt  of 
carboxy  functional  acrylic  polymer. 

Use/Production.  (S)  Terminated 
coating.  Prod,  range:  Confidential. 

P 88-1717 

Manufacturer.  The  Upjohn  Company. 
Chemical.  (G)  Naphtyl  acid  chloride. 
Use/Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

P  88-1718 

Manufacturer.  Confidential. 

Chemical.  (G)  p-Menthadienes  and 
m-menthadienes  mixture  plus  3-carene, 
para-cymene,  and  camphene. 

Use /Production.  (S)  Degreaser.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  2,000  mg/kg  species(Rat).  Acute 
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dermal  toxicity:  LD50  >  2.000  mg/kg 
species(Rabbit). 

P 88-1719 

Manufacturer.  Confidential. 

Chemical.  (G)  Amino  alkyl 
alkanamide  adduct  with  urea, 
alkysulfate  salt. 

Use/Production.  (G)  Cellulose 
softener.  Prod,  range:  Confidential. 

P  88-1720 

Manufacturer.  Confidential. 
Chemical.  (G)  Sulfurized  polyolefin. 
Use/Pmduction.  (G)  Dispersive.  Prod, 
range:  Confidential. 

Date:  August  9, 1988. 
Steve  Newbuig-Riim, 

Chief,  Public  Data  Branch,  Information 

Management  Division,  Office  of  Toxic 

Substances. 

[FR  Doc.  88-18855  Piled  8-19-88:  8:45  am] 

BHJJNO  CODE  USO-SO-II 


FEDERAL  MARITIME  COMMISSION 

Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No:  202-010270-029 

Title:  Gulf-European  Freight 
Association. 

Parties: 

Compagnie  Generale  Maritime  [CGM] 

Lykes  Bros.  Steamship  Co.,  Inc. 

Gulf  Container  Line  (GCL).  B.V. 

Hapag-Llyod  AG 

Sea-Land  Service,  Inc. 

P&O  Containers  (TFL)  Limited 

Nedlloyd  Lijnen,  B.V. 

Synopsis:  The  proposed  modification 
would  clarify  the  description  of  the 
neutral  body  authority  of  the  members 
and  provide  for  cooperation  between 
them  and  other  carriers  to  discuss 
procedures  and  administrative  matters 
concerning  self-policing. 


Agreement  No:  202-010714-008 

Title:  Trans-Atlantic  American  Flag 
Liner  Operators. 

Parties: 

Farrell  lines  Incorporated 

Sea-Land  Service,  Inc. 

Lykes  Bros.  Steamship  Co.,  Inc. 

Synopsis:  The  proposed  modification 
would  further  define  relevant  cargo  to 
include  all  cargo. 

Agreement  No:  202-010776-033 

Title:  Asia  North  America  Eastbound 
Rate  Agreement 

Parties: 

American  President  Line,  Ltd. 

Japan  Line,  Ltd.  ("JL") 

Kawasaki  Kisen  Kaisha.  Ltd. 

A.P.  Moller-Maersk  Line 

Mitsui  O.S.K.  Lines,  Ltd. 

Neptune  Orient  Lines,  Ltd. 

Nippon  Yusen  Kaisha  Line 

Orient  Overseas  Container  Lines,  Inc. 

Sea-Land  Service,  Inc. 

Yamashita-Shinnihon  Steamship  Co., 
Ltd.  ("YSL") 

Synopsis:  The  proposed  modification 
would  provide  that  as  part  of  their  name 
change  to  Nippon  Liner  System,  Ltd.,  JL 
and  YSL  shall  continue  to  be  bound  by 
and  parties  to  applicable  agreement 
tariffs  and  service  contracts  until 
completion  of  all  voyages  in  the  trade 
conducted  under  their  individual  names. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 
August  17. 1988. 

[FR  Doc.  88-19016  Filed  8-19-88;  8:45  am] 

BILUNG  CODE  S730-01-II 


FEDERAL  RESERVE  SYSTEM 

Credltanstait-Bankverein,  et  al^ 
Applicationa  To  Engage  de  Novo  in 
Permissible  Nonbaniting  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Hsted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 


application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  7, 1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Creditanstalt-Bankverein,  Vienna, 
Austria;  to  engage  de  novo  through  its 
subsidiary,  C.A.W.T.  Trade  Finance 
Company,  San  Francisco,  California,  in 
making,  acquiring,  or  servicing 
commercial  loans  or  other  extensions  of 
credit  principally  in  connection  with 
international  trade  pursuant  to 

§  225.25(b)(1);  and  leasing  personal  or 
real  property  or  acting  as  agent,  broker, 
or  adviser  in  leasing  such  property 
pursuant  to  §  225.25(b)(5)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  worldwide. 

2.  The  Long-Term  Credit  Bank  of 
fapan,  Ltd.,  Tokyo,  Japan;  to  engage  de 
novo  through  one  or  more  of  its 
subsidiaries,  in  arranging  commercial 
real  estate  equity  financing  pursuant  to 
§  225.25(b)(14);  real  estate  appraising 
pursuant  to  S  225.25(b)(13);  real  estate 
portfolio  investment  advice  pursuant  to 
§  225.25(b)(14);  making,  acquiring,  or 
servicing  loans  or  other  extensions  of 
credit  pursuant  to  §  225.25(b)(1);  and 
providing  securities  clearing  and 
settling,  accounting  and  ancillary 
services  in  respect  of  securities  other 
than  those  that  state  member  banks  of 
the  Federal  Reserve  System  may  be 
authorized  to  underwrite  and  deal  in 
pursuant  to  §  225.25(b)(3)  of  the  Board's 
Regulation  Y. 
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B.  Federal  Reserve  Bank  of  Kansas 
City  {Thomas  M.  Hoenig.  Senior  Vice 
President]  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  G.N.  Banksbares,  Inc.,  Girard, 
Kansas;  to  engage  de  novo  through  its 
subsidiary.  Progressive  Financial 
Services,  Inc.,  Girard,  Kansas,  in  making 
and  acquiring  loans  and  other 
extensions  of  credit  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

C.  Federal  Reserve  Bank  of  San 
Frandsoo  (Harry  W.  Green,  Vice 
President)  101  Maiket  Street,  San 
Francisco,  California  94105: 

1.  PNB  Financial  Group,  Inc.,  Newport 
Beach,  California;  to  engage  de  novo 
through  its  subsidiary,  Pacific  National 
Realty  Finance,  Newport  Beach, 
California,  in  making,  acquiring,  and 
servicing  loans  and  other  extensions  of 
credit  for  the  account  of  company  or  for 
the  account  of  others,  such  as  would  be 
made  by  a  mortgage  company  pursuant 
to  S  225.25(b)(l)(iii);  performing  real 
estate  and  personal  property  appraisal 
services  pursuant  to  §  225.25(b)(13);  and 
arranging  commercial  real  estate  equity 
financing  pursuant  to  S  22S.25(b)(14]  of 
the  Board's  Regulation  Y.  Conunents  on 
this  application  must  be  received  by 
September  9, 1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  16, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-18899  Filed  ft-19-88;  8:45  am] 

BILLINQ  COOC  S21<M)1-M 


Hazard  Bancorp  et  ai.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  apphed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 


Ueu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  not  later  than 
September  9, 1988. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President]  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Hazard  Bancorp,  Hazard.  Kentucky; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Peoples  Bank  &  Trust 
Company  of  Hazard,  Hazard.  Kentucky. 

2.  Heartland  Bancorp,  Grove  City, 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  69  percent  of  the 
voting  shares  of  The  Croton  Bank 
company,  Johnstown,  Ohio. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President]  104 
Marietta  Street,  NW..  Atlanta,  Georgia 
30303: 

1.  Security  National  Corporation, 
Maitland,  Florida;  to  acquire  100  percent 
of  the  voting  shares  of  Security  National 
Bank  of  Seminole,  Altamonte  Springs, 
Florida,  a  de  novo  bank. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Affiliated  Banc  Group,  Inc.,  Morton 
Grove,  Illinois;  to  acquire  100  percent  of 
the  voting  shares  of  Affiliated  Bank/ 
Chicago.  Chicago,  Illinois,  a  de  novo 
bank.  Comments  on  this  apphcation 
must  be  received  by  September  8, 1988. 

2.  American  Central  Financial  Group, 
Inc.,  Springfield,  Illinois,  formerly 
Charleston  Bancorp,  Inc.;  to  merge  with 
Meredosia  Bancorporation,  Inc., 
Springfield,  Illinois,  and  thereby 
indirectly  acquire  Farmers  and  Traders 
State  Bank,  Meredosia,  Illinois,  and 
Farmers  &  Merchants  State  Bank  of 
Virden,  Virden,  Illinois.  Comments  on 
this  application  must  be  received  by 
September  7, 1988. 

3.  Bosshard  Financial  Group,  Inc.,  La 
Crosse,  Wisconsin;  to  acquire  89.9 
percent  of  the  voting  shares  of  Grand 
Marsh  State  Bank,  Grand  Marsh, 
Wisconsin;  and  92.3  percent  of  the 
voting  shares  of  Farmers  State  Bank — 
Hillsboro,  Hillsboro,  Wisconsin. 

4.  F.  W.S.B.  Corporation,  Milwaukee, 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  St.  Anthony 
Bancorporation,  Inc.,  Omaha,  Nebraska, 
and  thereby  indirectly  acquire  St. 
Anthony  National  Bank,  St.  Anthony, 
Minnesota. 

5.  First  of  America  Bank  Corporation. 
Kalamazoo,  Michigan;  to  acquire  100 
percent  of  the  voting  shares  of 
Commercial  National  Bank  &  Trust  Co., 


Iron  Mountain,  Michigan.  Comments  on 
this  application  must  be  received  by 
September  7, 1988. 

6.  First  Wisconsin  Corporation, 
Milwaukee,  Wisconsin;  to  acquire  100 
percent  of  the  voting  shares  of  St 
Anthony  Bancorporation,  Inc.,  Omaha, 
Nebraska,  and  thereby  indirectly 
acquire  St.  Anthony  National  Bank,  St. 
Anthony,  Minnesota. 

7.  Great  Lakes  Financial  Resources, 
Inc.,  Blue  Island,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of 
Homewood  Buildings,  Inc..  Homewood, 
Illinois,  and  thereby  indirectly  acquire 
Bank  of  Homewood.  Homewood. 
Illinois. 

8.  Manufacturers  National 
Corporation,  Detroit,  Michigan;  to 
acquire  100  percent  of  the  voting  shares 
of  AffiUated  Bank/Chicago,  Chicago, 
Illinois.  Comments  on  this  application 
must  be  received  by  September  8. 1988. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President]  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  Pickett 
County  Bancshares,  Inc.,  Byrdstown, 
Tennessee,  and  thereby  indirectly 
acquire  Pickett  County  Bank  and  Trust 
Company,  Byrdstown,  Tennessee. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President]  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  The  Bank  of  New  Mexico  Holding 
Company,  Albuquerque,  New  Mexico;  to 
acquire  98  percent  of  the  voting  shares 
of  Western  Bank  of  Springer,  Springer, 
New  Mexico.  Comments  on  this 
application  must  be  received  by 
September  6, 1988. 

2.  Dickinson  Financial  Corporation, 
Chillicothe,  Missouri;  to  merge  with 
Chillocthe  Bancshares,  Inc.,  Chillicothe, 
Missouri,  and  thereby  indirectly  acquire 
Community  Bank,  Chillicothe,  Missouri; 
Community  Bancshares,  Inc., 
Chillicothe,  Missouri,  and  thereby 
indirectly  acquire  Citizens  Bank  of 
Shelbyville,  Shelbyville,  Missouri;  First 
Bancshares  of  Kirksville,  Inc., 
Chillicothe,  Missouri,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Kirksville,  Kirksville,  Missouri:  Fort 
Knox  Bancshares,  Inc.,  Chillicothe, 
Missouri,  and  thereby  indirectly  acquire 
Fort  Knox  National  Bank,  Fort  Knox. 
Kentucky;  and  Maryville  Bancshares, 
Inc.,  Chillicothe,  Missouri,  and  thereby 
indirectly  acquire  Citizens  State  Bank  of 
Maryville,  Maryville,  Missouri. 
Comments  on  this  application  must  be 
received  by  September  6, 1988. 

3.  Morrill  Bancshares,  Inc.,  Sabetha, 
Kansas;  to  acquire  28.93  percent  of  the 
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voting  shares  of  Morrill  and  Janes 
Bancshares,  Inc.,  Hiawatha,  Kansas,  and 
thereby  indirectly  acquire  Morrill  and 
Janes  Bank  and  Trust  Co.,  Hiawatha, 
Kansas.  Comments  on  this  application 
must  be  received  by  September  6, 1988. 
Board  of  Governors  of  the  Federal  Reserve 
System,  August  16, 198a 
James  McAfee, 
Associate  Secretary  of  the  Board. 

[FR  Doc.  88-18900  Filed  8-19-88;  8:45  am] 

BILLING  CODE  8210-01-M 


Sterling  Rnancial  Corp^  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissit>le  NonlMnicing  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2]  or  (f] 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843  (c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofTices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufHce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 


offices  of  the  Board  of  Governors  not 
later  than  September  9, 1988. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia.  Pennsylvania  19105: 

1.  Sterling  Financial  Corporation, 
Lancaster,  Pennsylvania;  to  acquire 
Sterling  Mortgage  Services.  Inc., 
Lancaster,  Pennsylvania,  and  thereby 
engage  in  conducting  a  full  range  of 
mortgage  services  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
Lancaster  County.  Chester  County,  and 
Lehigh  County. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota,  and  its  subsidiaries, 
Norwest  Financial  Services,  Des 
Moines,  Iowa,  and  Norwest  Financial, 
Inc.,  Des  Moines.  Iowa;  to  engage  in 
operating  a  credit  bureau  pursuant  to 
§  225.25(b)(24)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  16, 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-18901  Filed  8-l*-«8;  8:45  am] 

BILUNG  CODE  S21(M)1-« 


Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banl(s  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Boards  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  facts  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  the  notice  or 
to  the  offices  of  the  Board  of  Governors. 
Comments  must  be  received  not  later 
than  September  6. 1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President),  33 
Liberty  Street,  New  York.  New  York 
10045: 

1.  Robert  G.  Wilmers,  Buffalo,  New 
York;  to  acquire  up  to  20  percent  of  the 


voting  shares  of  First  Empire  State 
Corporation.  Buffalo,  New  York,  and 
thereby  indirectly  acquire 
Manufacturers  &  Traders  Trust 
Company,  Buffalo,  New  York,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Highland,  Highland,  New  York. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President),  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Ellis  L.  Clark,  Hiawatha,  Kansas;  to 
acquire  an  additional  9.69  percent  of  the 
voting  shares  of  Morrill  and  Janes 
Bancshares,  Inc.,  Hiawatha,  Kansas,  and 
thereby  indirectly  acquire  Morrill  and 
Janes  Bank  and  Trust  Co.,  Hiawatha, 
Kansas. 

2.  George  L.  Kremer,  Zug, 
Switzerland;  to  acquire  100  percent  of 
the  voting  shares  of  Membancshares, 
Inc.,  Oklahoma  City,  Oklahoma,  and 
thereby  indirectly  acquire  Memorial 
Bank,  N.A..  Oklahoma  City  ,  Oklahoma. 

3.  W.C.  Payne,  Oklahoma  City, 
Oklahoma,  and  Charles  V.  Wheeler. 
Tulsa,  Oklahoma;  to  each  acquire  16.4 
percent  of  the  voting  shares  of  Charter 
Bancshares,  Inc.,  Oklahoma  City, 
Oklahoma,  and  thereby  indirectly 
acquire  Charter  National  Bank, 
Oklahoma  City,  Oklahoma. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President),  400 
South  Akard  Street.  Dallas,  Texas  75222: 

1.  Sunwestern  Financial  Corporation, 
Dallas,  Texas;  to  acquire  up  to  24.9 
percent  of  the  voting  shares  of  Provident 
Bancorp  of  Texas,  Inc.,  Dallas,  Texas, 
and  thereby  indirectly  acquire  The 
Security  State  Bank  of  Commerce, 
Commerce.  Texas;  Provident  Bank- 
Dallas,  Dallas,  Texas;  Provident  Bank- 
Denton,  Denton,  Texas;  DeSoto  State 
Bank.  DeSoto,  Texas;  and  First  State 
Bank,  Wylie,  Texas. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President),  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Richard  J.  Meyer,  Fullerton, 
California;  to  acquire  a  maximum  of 
23.26  percent  of  the  voting  shares  of 
Pacific  Inland  Bancorp,  Anaheim, 
California,  and  thereby  indirectly 
acquire  Pacific  Inland  Bank,  Anaheim, 
California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  16, 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-18902  Filed  8-19-88:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

AgeiKy  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  August  12, 
1988. 

Sotdal  Security  Administration 

(Call  Reports  Clearance  Officer  on  301-865- 
4149  for  copies  of  package) 

1.  Employment  Relationship 
Questionnaire— 0960-0040— The 
information  collected  by  use  of  the  form 
SSA-7160  is  needed  and  used  to 
determine  employer-employee 
relationships  in  questionable  situations 
so  that  the  Social  Security 
Administration  can  maintain  accurate 
earnings  records.  The  affected  public  is 
comprised  of  individuals  and  small 
businesses.  Respondents:  Individuals  or 
households;  Small  business  or 
organizations.  Number  of  Respondents: 
50,000;  Frequency  of  Response:  On 
occasion;  Eistimated  Annual  Burden: 
20,833  hours. 

2.  Statement  Regarding 
Contributions— 0960-0020— The 
information  collected  by  this  form  is 
used  by  the  Social  Security 
Administration  to  make  a  determination 
of  one-half  support,  which  is  a 
requirement  for  entitlement  to  certain 
kinds  of  bene^ts.  Respondents: 
Individuals  or  households;  Number  of 
Respondents:  30,000;  Frequency  of 
Response:  On  occasion;  Estimated 
Annual  Burden:  7,500  hours. 

OMB  Desk  Officer  Shannah  Koss- 
McCallum 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on  301-96&- 
2088  for  copies  of  package) 

1.  Information  Collection 
Requirements  at  42  CFR  476.105,  476.116 
and  476.134— 0938-0426— The  Peer 
Review  Improvement  Act  authorized 
PRO'S  to  acquire  information  necessary 
to  fulfill  their  duties  and  functions  and 
places  limits  on  disclosure  of  the 
information.  These  requirements  are  on 
the  PRO  to  provide  notices  to  the 
affected  parties  when  disclosing 
information.  Respondents:  Business  or 


other  for-profit.  Small  businesses  or 
organizations.  Number  of  Respondents: 
54;  Frequency  of  Response:  On  occasion: 
Estimated  Annual  Burden:  37,691  hours. 

2.  Quarterly  Medicaid  Statement  of 
Expenditures— 0938-0067— The  HCFA- 
64  is  submitted  by  state  medicaid 
agencies  to  report  their  actual  program 
and  administrative  expenditiu'es. 
Respondents:  State  of  local 
governments.  Number  of  Respondents: 
57;  Frequency  of  Response:  Quarterly; 
Estimated  Annual  Burden:  9,462  hours. 

3.  Medicaid  Progremi  Budget  Report — 
0938-0101 — This  report  is  prepared  by 
the  State  Medicaid  agencies  and  is  used 
by  HCFA  to  develop  the  national  budget 
estimates.  Respondents:  State  of  local 
governments;  Number  of  Respondents: 
57;  Frequency  of  Response:  Quarterly; 
Estimated  Annual  Biirden:  7,011  hours. 
OMB  Desk  Officer  Allison  Herron 

OfHce  of  the  Secretary 

(Call  Reports  Clearance  Officer  on  202-245- 
0652  for  copies  of  package) 

Office  of  General  Counsel 

1.  Federal  Claims  Collection — 45  CFR 
30.15{1).  30.19— 0990-014»— The 
information  submitted  under  45  CFR 
30.15(1)  and  30.19  is  used  to  evaluate  a 
debtor's  request  for  a  hearing  on  the 
existence,  amount  of  debt  to  the 
Government,  or  offset  schedule 
proposed  by  HHS,  or  to  evaluate  an 
alternative  repayment  schedule 
proposed  by  the  debtor.  Respondents: 
Individuals  or  households.  State  or  local 
governments.  Business  or  other  for- 
profit.  Federal  agencies  or  employees. 
Non-profit  institutions.  Small  businesses 
or  organizations.  Number  of 
Respondents:  500;  Frequency  of 
Response:  Once;  Estimated  Annual 
Burden:  500  hours. 

OMB  Desk  Officer  Shannah  Koss- 
McCallum 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  chained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 

PHS:  202-245-2100 
HCFA:  301-966-2088 
FSA:  202-245-0652 
SSA:  301-965-4149 
OS:  202-245-6511 
OHDS:  202-472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building.  Room  3208,  Washington, 


DC  20503,  ATTN:  Shannah  Koss- 
McCallum. 

Date:  August  16, 1988. 
James  V.  Obertlialer, 

Deputy  Assistant  Secretary  for  Information 

Resources  Management. 

(FR  Doc.  88-18931  Filed  S-l»-86;  8:45  am] 

MLUNG  CODE  41S(H)4-M 


Advisory  Commission;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  national  advisory  body 
scheduled  to  meet  during  the  month  of 
August  1988: 

Name:  Secretary's  Commission  on 
Nursing. 

Date  and  Time:  Friday,  September  16. 
198&— 8:30  a.m.  to  4:30  p.m.;  and 
Saturday,  September  17, 1988 — 8:30  a.m. 
to  12:30  p.m. 

Place:  Room  727 A,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue  SW.,  Washington.  DC  20201. 

Purpose:  The  Secretary's  Commission 
on  Nursing  will  advise  the  Secretary  of 
Health  and  Human  Services  on  how  the 
public  and  private  sectors  can  work 
together  to  address  problems  and 
implement  solutions  regarding  the 
supply  of  active  registered  nurses.  The 
Commission  will  also  consider  the 
recruitment  and  retention  of  nurses  in 
the  U.S.  Public  Health  Service,  the 
Veteran's  Administration  and  the 
Department  of  Defense.  As  appropriate 
for  its  work,  the  Commission  will 
consider  the  findings  of  studies  which 
are  relevant  to  the  development  of  a 
multi-year  action  plan  for 
implementation  by  the  public  and 
private  sectors. 

Agenda:  The  bulk  of  the  agenda  for 
the  September  16-17  meeting  will  be 
devoted  to  discussions  about  potential 
recommendations  for  inclusion  in  the 
Commission's  final  report.  A  brief 
presentation  on  the  American  Medical 
Association's  "Registered  Care 
Technologist"  proposal  will  be  given  on 
September  16. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Anyone  wishing  to  attend  these 
meetings  who  is  hearing  impaired  and 
requires  the  services  of  an  interpreter 
for  the  deaf  should  contact  the 
Commission  at  least  one  week  before 
the  scheduled  meeting.  All  such 
requests,  as  well  as  requests  for 
information,  should  be  addressed  to  the 
Secretary's  Commission  on  Nursing, 
Hubert  H.  Humphrey  Building,  Room 
600E,  200  Independence  Avenue.  SW.. 
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Washington.  DC.  20201,  telephone  202/ 

245-0409. 

Lillian  K.  Gibbons. 

Executive  Director,  Secretary's  Commission 

on  Nursing. 

[FR  Doc.  8&-18940  Filed  8-19-88;  8:45  am] 

MLUNO  CODE  41S0-(H-M 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  High  Blood  Pressure 
Education  Program  Coordinating 
Committee,  sponsored  by  the  National 
Heart,  Lung,  and  Blood  Institute  on 
September  23, 1988,  from  8:30  a.m.  to  1 
p.m.,  at  the  Bethesda  Hyatt  Regency 
Hotel,  One  Bethesda  Metro  Center, 
Bethesda,  Maryland  20814,  (301)  657- 
1234. 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  define  priorities,  activities, 
and  needs  of  the  participating  groups  in 
the  National  High  Blood  Pressure 
Education  Program.  Attendance  by  the 
public  will  be  limited  to  space  available. 

For  the  detailed  program  information, 
agenda,  hst  of  participants,  and  meeting 
summary,  contact:  Dr.  Edward  J. 
Roccella,  Coordinator,  National  High 
Blood  Pressure  Education  Program, 
Office  of  Prevention,  Education  and 
Control,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institute  of 
Health,  Building  31,  Room  4A05, 
Bethesda,  Maryland  20892,  (301)  496- 
0554. 

Dated:  August  16, 1988. 
lames  B.  Wyngaarden, 

Director,  NIH. 

[PR  Doc.  88-18957  Filed  8-19-88;  8:45  am] 

BILUNG  CODE  4140-01-M 


National  Institutes  of  Arthritis  and 
Musculositeletal  and  Sitin  Diseases; 
Meeting  of  the  National  Arthritis 
Advisory  Board 

Pursuant  to  Pub.  1.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Arthritis  Advisory  Board  on 
October  16  and  17, 1988.  The 
subcommittees  will  meet  October  16, 
7:30  p.m.  to  approximately  10  p.m.,  and 
the  full  board  will  meet  October  17,  8:30 
a.m.  to  approximately  5  p.m.,  at  the 
Crytal  City  Marritott,  1999  Jefferson 
Davis  Highway,  Arlington,  Virginia 
22202.  The  meetings,  which  will  be  open 
to  the  public,  are  being  held  to  discuss 
the  Board's  activities  and  to  continue 
evaluation  of  the  National  effort  to 
combat  arthritis  and  musculoskeletal 


and  skin  diseases.  Attendance  by  the 
public  will  be  limited  to  space  available. 
Notice  of  the  meeting  rooms  will  be 
posted  in  the  hotel  lobby. 

Mr.  John  R.  Abbott,  Executive 
Secretary,  National  Arthritis  Advisory 
Board,  1801  Rockville  Pike,  Suite  500, 
Rockville,  Maryland  20852.  (301)  496- 
0801,  will  provide  on  request  an  agenda 
and  roster  of  the  members.  Summaries 
of  the  meeting  may  also  be  obtained  by 
contacting  his  ofHce. 

Dated:  August  15, 1988. 
Betty  I.  Beveridge. 

NIH  Committee  Management  Officer. 
[FR  Doc.  88-18958  Filed  8-19-88;  8:45  am] 
BtLUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclcet  No.  1-88-149] 

Office  of  Environment  and  Energy; 
Environmental  Statements; 
Availability,  etc.:  San  Antonio,  TX 

Combined  Notice:  Intent  to  issue  a 
fmding  of  no  significant  impact  and 
compliance  with  Executive  Order  11988. 

The  Department  of  Housing  and 
Urban  Development  gives  notice 
concerning  the  Westcreek  Villages 
Development  located  in  the  western 
portion  of  Bexar  County,  Texas,  but 
within  the  extraterritorial  jurisdiction  of 
the  City  of  San  Antonio,  that:  (1)  It 
intends  to  issue  a  Finding  of  No 
Significant  Impact  (FONSI)  based  upon 
an  Environmental  Assessment  (EA)  for 
the  project;  and  (2)  a  notification  that 
the  proposed  action  is  proposed  to  be 
partially  located  in  the  floodplain  as 
required  by  Executive  Orders  11988  on 
Floodplain  Management.  Comments  are 
solicited  before  the  Regional 
Administrator  of  the  Fort  Worth  HUD 
Office  makes  a  fnal  determination 
whether  to  proceed  without  preparing 
an  Environmental  Impact  Statement 
(EIS). 

Description:  The  San  Antonio  Savings 
Association,  San  Antonio,  Texas,  has 
filed  with  the  San  Antonio  Office  of 
HUD  an  application  to  accept  the  single 
family  subdivision  portion  of  the 
development  for  mortgage  insurance 
under  section  203(b)  of  Title  II  of  the 
National  Housing  Act  of  1934,  as 
amended.  The  Westcreek  Villages 
subdivision  is  located  west  of  Loop  No. 
1604,  north  of  Potranco  Road.  The  total 
development  comprises  1,235  acres  of 
land.  Of  this  acreage,  626  acres  will  be 
devoted  to  single  family  residential  use, 
49  acres  to  duplexes,  and  133  acres  to 
multifamily  housing  use.  Commercial 
land  use  will  require  174  acres  and  a 


school  site  will  occupy  26.7  acres. 
Easements,  floodplains  and  streets  will 
utilize  the  balance  of  land  area.  The 
total  development  will  provide  a  total  of 
7,410  dweUing  units,  which  will  provide 
housing  for  approximately  23.700 
persons.  The  project  is  now  under 
construction  and  Phase  1  is  to  be 
completed  within  5  years.  Phase  2 
development  is  beyond  5  years  and  as 
the  market  demands. 

Purpose  of  FONSI  Notice:  Pursuant  to 
HUD  environmental  regulations  at  24 
CFR  Part  50,  an  EA  has  been  prepared 
by  HUD's  San  Antonio  Office  to 
determine  whether  or  not  an  EIS  is 
required.  It  is  the  finding  of  the  EA  that 
there  would  be  no  significant  impact  on 
the  human  environment  and  that  the 
project  is  in  compliance  with  the 
National  Environmental  Policy  Act  and 
related  environmental  laws  and 
authorities  cited  at  24  CFR  50.4. 
Therefore,  in  accordance  with  the 
applicable  regulations  a  proposed 
FONSI  has  been  prepared,  and  a  Notice 
to  that  effect  is  hereby  published. 
Pursuant  to  40  CFR  1502.4(e)(2)  of  the 
Council  on  Environmental  Quality 
regulations,  there  will  be  a  thirty  (30) 
day  comment  period  before  HUD  makes 
its  fmal  determination  on  the  FONSI. 
Interested  individuals.  Governmental 
agencies,  and  private  organizations  are 
invited  to  comment  on  the  FONSI  by  the 
date  and  to  the  address  set  forth  below. 

Purpose  of  Floodplain  Notice:  As 
required  by  Executive  Order  11988, 
Floodplain  Management,  this  also  gives 
notice  that  HUD  is  considering  this 
proposed  action  which  is  partially 
located  in  a  floodplain.  Interested 
individuals,  governmental  agencies,  and 
private  organizations  are  invited  to  also 
comment  on  the  floodplain  implications 
of  the  development  by  the  date  and  to 
the  address  set  forth  below. 

Additional  Information  and 
Comments:  In  preparing  the 
environmental  assessment  for  the 
proposed  subdivision,  considerable 
coordination  and  special  analyses  were 
undertaken  on  such  issues  as  historic 
preservation  and  archeology, 
endangered  species  and  aquifers.  A 
special  study,  which  included  a  series  of 
archeolog'cal  and  historical 
investigations,  was  made  in  the  fall  of 
1987  testing  several  sites  for  eligibility  to 
the  National  Register  of  Historic  Places. 
These  issues  were  resolved  to  the 
satisfaction  of  the  appropriate  Federal 
and  State  agencies. 

The  EA  which  serves  as  the  basis  for 
the  FONSI  and  supporting 
documentation  are  available  for  review 
until  the  close  of  the  comment  period  at 
the  HUD  Fort  Worth  Regional  Office 
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during  regular  business  hours.  Contacts 
concemiBg  review  should  be  made  with 
I. ).  Ramsbottom.  Regional 
Environmental  Officer.  HUD  Fort  Worth 
Regional  Office.  1600  Throckmorton. 
Fort  Worth.  Texas  76113-2905: 
telephone:  Commercial  (817)  865-5482  or 
FTS  728-5482  (the  commercial  number  is 
not  toll  free). 

Written  comments  should  be 
submitted  to  Sam  R.  Moseley.  Regional 
Administrator,  Department  of  Housing 
and  Urban  Development.  1600 
Throckmorton.  Post  Office  Box  2905. 
Fort  Worth.  Texas  78113-2905 
(Attention:  Regional  Environmental 
Officer]  within  thirty  (30)  days  of  the 
publication  of  this  Notice. 

Dated:  August  12. 1968. 

Dorothy  S.  WOfiaoM. 

Deputy  Director.  Office  of  Environment  and 
Energy. 

[FR  Doc.  88-18977  Filed  8-19-88;  8:45  am| 
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Office  of  ttM  General  Counsel 
[Docket  Na  N-8S-1822:  FR-2522J 

Imptomantation  of  Executive  Order 
12612,  FeoeraRsffl 

agency:  Office  of  the  General  Counsel, 

HUD. 

action:  Notice. 

summary:  Executive  Order  12612. 
Federaliam.  is  designed  to  ensure  that 
Federal  agencies  take  federalism 
concerns  into  account  when  developing 
and  implementing  agency  poUcy 
initiatives  that  have  substantial,  direct 
efliects  on  States  or  their  political 
subdivisions,  or  on  the  relationship  or 
distribution  of  power  among  the  various 
levels  of  government.  The  Order 
requires  agencies  to  analyze  their 
proposed  policy  initiatives  to  determine 
whether  they  will  have  these  ejects 
and.  if  so.  whether  there  are  alternative 
ways  of  structuring  the  initiatives  to 
achieve  the  Federal  objective,  with  the 
least  possible  adverse  effects  on  the 
operations  and  functions  of  State  or 
local  governments.  The  Order  also 
contains  special  requirements  for  the 
preemption  of  State  law  by  Federal 
statutes  and  regulations,  and  for  the 
submission  of  proposed  legislation  to 
Congress.  This  Notice  implements 
Executive  Order  12812  for  the  policy 
formulation  and  implementation 
functions  of  HUD. 

EFFECTIVE  DATE:  August  22, 1988. 
FOR  FURTHER  INFOfMATWN  CONTACr. 

Edward  Murphy;  Associate  General 
Counsel  for  Legislation  and  Regulations: 
Room  102B2;  Department  of  Housing  and 


Urban  Development;  451  Seventh  Street. 
SW.,  Washington.  DC  20410.  Telephone 
(202)  755-7093.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION: 

Overview  of  the  Order 

How  the  Parts  Fit  Together 

Executive  Order  12612.  Federalism  (52 
FR  41685,  published  October  30, 1987) 
has  three  principal  elements.  The  main 
body  of  the  Order — Sections  1  through  3, 
and  6  and  7 — is  designed  to  ensure  that 
agencies  take  federalism  concerns  into 
account  when  developing  and 
implementing  expressions  of  agency 
policy  that  have  "federalism 
implications."  Section  4  of  the  Order 
prescribes  special  requirements  for  the 
preemption  of  State  law  by  Federal 
statutes  and  regulations.  Section  5 
contains  special  and  requirements  for 
the  submission  of  proposed  legislation 
to  Congress. 

These  three  elements  interact  in  the 
following  ways.  Section  5  establishes  a 
threshold  requirement  for  policy 
initiatives  that  are  expressed  in 
proposed  legislation.  Legislative 
proposals  that  meet  this  threshold,  and 
all  other  policies  covered  by  the  Order 
(except  preemptions  subject  to  Section 
4),  are  subject  to  review  and  analysis 
under  the  "federalism  implications" 
provisions  of  the  main  body  of  the 
Order.  Section  4  establishes 
requirements  that  are  independent  of  the 
rest  of  the  Order  If  the  issue  involves 
statutory  or  regulatory  preemption,  only 
Section  4's  special  requirements  apply. 

The  Main  Body  of  the  Order 

For  purposes  of  the  main  body  of  the 
Order,  policies  that  have  "federalism 
impUcations"  are  those  that  have 
"substantial  direct  effects"  on  States  or 
their  political  subdivisions,  or  on  the 
relationship  or  distribution  of  power 
among  the  various  levels  of  government. 
All  forms  of  agency  policy  statements 
and  policy  actions  may  be  subject  to  the 
Order,  but  its  greatest  effect  will  be  on 
regulations  and  proposed  legislation — 
agencies'  most  visible  ways  of 
implementing  policy  initiatives.  An 
agency  policy  initiative  that  does  not 
meet  the  "federalism  implications" 
threshold  of  applicability  is  not  subject 
to  the  main  body  of  the  Order.  (See 
Sections  1  through  3,  and  6  and  7  of  the 
Order.) 

The  Order  requires  that  agencies  take 
steps  to  identify  policies  that  have 
"federalism  implications"  during  the 
policy  development  stage,  before  a  final 
decision  is  made  to  proceed  with  the 
policy.  This  timing  is  designed  to  ensure 
that  the  Order's  provisions  are  taken 


into  account  at  the  earlier  stages  of  the 
process,  when  policies  are  still 
sufficiently  open  that  federalism 
concerns  may  have  genuine  effect  on  the 
policy's  course.  To  the  extent 
practicable,  agencies  are  required  to 
consult  with  affected  States  or  their 
political  subdivisions  as  part  of  the 
process  for  developing  proposals  with 
"federalism  implications."  In 
appropriate  cases,  agencies  may  have  to 
modify  or  abandon  the  proposed  policy 
initiative  to  comply  with  the  Order's 
requirements.  The  controlling  inquiries 
in  this  analysis  are  whether  the 
proposed  policy  has  "federalism 
implications"  and  if  it  does,  whether 
there  are  alternative  ways  of  structuring 
the  policy  to  achieve  the  Federal 
objective  with  the  least  possible 
negative  effects  on  the  operations  and 
functions  of  the  States  and  their  political 
subdivisions.  (See  sections  2  and  3  of 
the  Order.) 

The  Office  of  Management  and  Budget 
(OMB)  will  assess  an  agency's 
performance  under  the  main  body  of  the 
Order  when  the  agency  submits  its 
regulatory  and  legislative  initiatives  for 
OMB  review  under  existing  Executive 
Orders  and  OMB  Circulars.  (See  section 
7(b)  of  the  Order.)  Where  the  agency 
determines  that  the  proposed  policy's 
"federalism  implications"  are  sufficient, 
the  agency  will  prepare  a  "Federahsm 
Assessment."  The  "Assessment"  will  be 
used  for  the  agency's  internal  use. 
including  review  by  the  agency  head,  in 
determining  whether  to  proceed  with  the 
proposal.  It  will  also  be  used  by  OMB  in 
determining  the  consistency  of  the 
proposed  policy  with  the  Order's 
provisions.  (See  section  6  of  the  Order.) 

As  noted  above,  any  proposed 
legislation  that  falls  within  the  Order's 
special  requirements  for  legislation  may 
not  be  transmitted  to  the  Congress.  (See 
section  5  of  the  Order.)  With  this  one 
exception,  the  Order  does  not 
specifically  prohibit  implementation  of  a 
proposed  policy,  even  where  the  policy 
is  not  consistent  with  the  "federalism 
implications"  of  the  main  body  of  the 
Order. 

The  Order  does,  however, 
contemplate  a  continuing  dialogue  on 
proposals  that  have  "federalism 
implications."  through  consultation  with 
affected  governmental  entities;  internal 
agency  discussion:  review  by  OMB;  and. 
where  a  "Federalism  Assessment"  is 
required,  personal  review  by  the  agency 
head.  Thus,  even  if  the  Order  itself 
impose*  no  bar  to  proceeding  with  a 
given  policy  initiative,  these 
consultation  and  review  features  may 
result  in  the  elimination  or  modification 
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of  the  proposal  involved.  (See  sections  3, 
6,  and  7  of  the  Order.) 

Section  5. 

Section  5  of  the  Order  prohibits 
agencies  from  sending  proposal 
legislation  to  Congress  that  falls  within 
its  proscriptions.  Specifically,  proposed 
legislation  may  not  directly  regulate  the 
States  in  areas  of  essential  State 
autonomy;  attach  conditions  that  are  not 
directly  related  to  the  proposal's 
purpose;  or  preempt  State  law,  unless 
the  preemption  is  necessary  to  achieve  a 
valid  Federal  purpose.  Section  5  appHes 
to  all  proposed  legislation — irrespective 
of  whether  the  proposal  meets  the 
"federalism  implications"  threshold  of 
applicability  under  the  main  body  of  the 
Order. 

Section  4. 

Section  4  of  the  Order  contains 
special  provisions  governing  the 
preemption  of  State  law  by  Federal 
statutes  and  regiilations.  These 
provisions  generally  track  current 
Supreme  Court  precedent  governing 
such  preemptions,  but  impose  a  "firm 
and  palpable  evidence"  test  for 
assessing  the  degree  of  congressional 
intent  required  to  justify  a  regidatory 
preemption  or  a  statutory  preemption 
where  congressional  intent  to  preempt  is 
inferred. 

Implementation  of  the  Order 
Table  of  ContenU 

I.  Definitions. 

II.  Applicability. 

A.  In  general. 

B.  Policies  with  federalism  implications. 

(1)  In  general. 

(2)  Limitations  upon  compliance  with  the 
Order. 

(3)  Effect  of  applicability. 

C.  Legislative  proposals. 

I     D.  Preemption  of  State  law  by  Federal 
statutes  or  regulations. 
E.  Exemption  for  activities  under  the 
Inspector  General  Act. 

III.  Review  and  Analysis  of  Policies  that  have 

Federalism  Implications. 
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(2]  Policy  initiatives  that  would  limit  the 
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(ii)  Problem  of  national  scope, 
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B.  Direct  regulation  of  States. 

C.  Conditions  on  assistance. 

D.  Preemption. 

V.  Special  Requirements  for  Preemption. 

A.  In  general. 

B.  Statutory  preemption. 

C.  Regulatory  preemption. 
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E.  Consultation. 
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Appendix  A.  Fundamental  Federalism 

Principles. 
Appendix  B.  Implementation  of  Executive 

Order  12612,  Federalism. 

I.  Definitions 
(Section  2  of  the  Order) 

As  used  in  this  Notice: 

Benefit  program  means  any  program 
administered  by  the  Department 
involving  grants,  loans,  interest  or  rental 
assistance,  mortgage  or  loan  insurance, 
or  any  other  kind  of  assistance. 

Circular  A-19  means  OMB  Circular 
A-19,  Rev.,  Legislative  Corrdination  and 
Clearance  (1979). 

Congress  means  the  Speaker  of  the 
House  or  the  President  of  the  Senate; 
any  Member  of  Congress;  the  staff  of 
any  Member  of  Congress  or  of  any 
committee,  subcommittee,  or  other 
establishment  of  Congress;  or  any  other 
officer  or  employee  of  Congress. 

Designated  Official  means  the  HUD 
official  under  Section  6(a)  of  the  Order 
whom  the  Secretary  designates  as 
responsible  for  ensuring  the 
implementation  and  operation  of  the 
Order  in  accordance  with  its  provisions. 
On  January  4, 1988,  the  Secretary 
designated  HUD's  General  Counsel  as 
the  Designated  Official. 

Executive  Order  or  Order  means 
Executive  Order  12612,  Federalism  (52 
FR  41685,  published  October  30, 1987). 

Executive  Order  12291  means 
Executive  Order  12291,  Federal 
Regulation,  3  CFR  127  (1981),  reprinted 
in  5  U.S.C.  app.  601  at  136  (Supp.  v  1981). 

Federalism  implications  means  the 
effects  referred  to  in  the  definition  of 
policies  with  federlism  implications, 
below. 

Formulation  and  implementation 
means,  with  respect  to  a  policy 
initiative,  the  entire  policy  development 
process,  during  which  the  identification 
and  analysis  of  policies  with  federalism 
implications  under  the  Order  take  place. 


HUD  or  Department  meqns  the  United 
States  Department  of  Housing  and 
Urban  Development. 

Legislation  comment  means  any 
written  expression  of  official  HUD 
views  on  proposed  or  pending 
legislation  (other  than  legislation 
proposed  by  HUD)  that  is  prepared  for 

(a)  Transmission  to  Congress  or  OMB, 

(b)  presentation  as  testimony  before  a 
congressional  committee,  or  (c)  release 
to  any  person  or  entity  outside  the 
Executive  Branch.  The  term  includes:  (1) 
Any  comment  or  recommendation  on 
pending  legislation  included  in  any 
annual  or  special  report  that  HUD 
proposes  to  transmit  to  Congress,  or  to 
release  to  any  study  group,  commission, 
or  member  of  the  pubUc;  and  (2)  OMB 
requests  for  HUD  views  on  the  proposed 
legislative  comments  of  other  agencies 
and  on  enrolled  enactments.  The  term 
does  not  include  requests  from  Congress 
for  technical  advice  and  other  technical 
services  in  connection  with  proposed  or 
pending  legislation. 

This  definition  is  patterned  after  the 
one  contained  in  Circular  A-19.  The 
Department  has  adopted  this  approach, 
since  Section  7(b)  of  the  Order  requires 
agenices  to  identify  and  discuss 
federalism  concerns  in  their  Circular  A- 
19  submissions.  Ensuring  that  OMB  and 
the  Department  are  working  from 
essentially  the  same  defmition  will 
facilitate  both  the  Department's 
compliance  with  the  Order  and  OMB's 
review  of  the  Department's  performance 
under  the  Order. 

The  defmition  differs  from  Circular  A- 
19  in  several  respects.  It  subjects  to  the 
Order's  requirements  letters  prepared 
for  OMB  or  for  release  to  the  public  that 
contain  HUD's  position  or  proposed  or 
pending  legislation.  It  also  excludes 
from  its  coverage  technical  drafting 
services  and  technical  comments  on 
HUD-proposed  bills. 

OMB  requests  for  HUD  comments  are 
added,  since  they  fit  squarely  within  the 
term,  "legislative  comments,"  and 
represent  a  large  share  of  the 
Department's  legislative  reporting 
activity.  Release  of  HUD's  views  on 
proposed  or  pending  legislation  to  the 
public  is  covered,  since  such  action  can 
clearly  have  significant  "federalism 
implications." 

Circular  A-19  now  exempts  from  its 
coverage  technical  drafting  services 
performed  by  Federal  agencies  at 
Congress'  request.  This  Notice  extends 
the  exemption  to  specifically  include 
situations  in  which  the  Department  is 
asked  to  provide  technical  reviews  of, 
and  comments  on,  draft  legislative 
language  prepared  by  Congress.  The 
Department  believes  that  there  is  no 


31928 


Federal  Regteter  /  Vol.  S3.  No.  162  /  Monday.  August  22.  1988  /  NotlcM 


need  to  invoke  the  Order's  requirements 
for  technical  advice,  because,  as 
Circular  A-19  recognizes  for  agency 
technical  drafting  services,  tedfmical 
services  by  definition  do  not  involve  the 
"policy"  issues  with  which  the  Order  is 
concerned. 

Moreover,  technical  review  of  pending 
legislation  services  a  genuinely 
important  functifm:  Technical  problems 
can  be  identified  and  resolved  before 
the  legislation  is  enacted.  This  not  only 
ensures  that  the  law  reflects 
congressional  intent,  but  also  permits 
the  E)epartment  to  invest  limited  time 
and  resources  in  implementing  the 
legislation  after  its  enactment  rather 
than  diverting  resources  in  an  attempt  to 
resolve  the  technical  problems.  Since 
many  congreseional  technical  services 
requests  require  immedicate  "tain- 
around."  subjecting  these  services  to  the 
Order's  requirements  could  often 
prevent  HUD  from  making  meaningful 
comments  and  having  the  desired  effect 
on  congressional  consideration  of  the 
legislation  involved. 

Main  body  of  the  Order  means 
sections  1  throu^  3  and  6  and  7  of  the 
Order. 

OMB  means  the  Office  of 
Management  and  Budget. 

Pending  legislation  means  any  bill  or 
resolution  that  has  been  introduced  in 
the  Senate  of  the  House  of 
Representatives,  any  amendment  to  a 
bill  or  resolution  while  in  a  committee  of 
Congress  or  when  proposed  for  House 
or  Senate  consideration  during  debate, 
or  any  proposal  placed  before  the 
conferees  on  a  bill  that  has  passed  both 
Houses. 

This  definition  is  substantively  the 
same  as  that  contained  in  Circular  A-19. 

Policies  that  have  federalism 
implications  means  all  or  part  of  any 
regulation,  legislative  comment, 
proposed  legislation,  or  other  policy 
statement  or  poUcy  action,  that  has  (or 
will  have,  when  implemented) 
substantial,  direct  effects  on:  (a)  The 
States,  or  (b)  the  relationship  between 
the  Federal  government  and  the  States, 
or  (c)  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government. 

As  noted  later,  this  definition  is 
central  to  the  implementation  and 
operation  of  the  main  body  of  the  Order 
It  establishes  the  threshold  for 
determining  whether  individual  HUD 
policy  initiatives  are  subject  to  the 
Order's  requirements  for  the 
identification  and  review  of  federalism 
issues  under  sections  Z,3,6,  and  7  of  the 
Order. 

In  determining  whether  a  policy's 
effects  on  States  will  be  "substantial" 
and  "direct,"  the  Department  will  use  a 


functional  approach:  do  all  the  facts  and 
circumstances  of  the  polity  proposal 
reach  the  level  of  importance  and 
immediacy  oontanplated  by  the  Order 
generally,  and  by  the  terms 
"substantial"  and  "direct."  as  defined 
below?  The  Department  believes  that 
attempting  to  fashion  a  detailed,  a  priori 
definition  would  result  in  a  teat  that 
would  be  both  too  rigid  and  too  loose, 
and  that  would  lack  the  necessary 
flexibility  to  be  adequately  sensitive  to 
the  Order's  objectives.  The  functional 
approach  will  permit  the  full  and  fair 
assessment  of  the  "federalism 
implications"  of  all  HUD's  policy 
proposals  that  is  contemplated  by  the 
Order. 

Finally,  the  Department  believes  that 
the  Order  is  primarily,  of  not 
exclusively,  concerned  with  preserving 
and  enhancing  the  institutional  aspects 
of  States  and  their  political  subdivisions 
in  their  role  or  status  as  governmental 
entities.  Thus,  the  Order  requires 
agencies  to  focus  upon  the  effects  of 
agency  policies  on  States,  or  on  the 
relationship  or  the  distribution  of  power 
and  responsibility  among  the  various 
levels  of  government.  It  does  not  appear 
that  just  any  "effect"  on  States — even  if 
it  is  "substantial"  and  "direct"  (within 
the  Order's  meaning) — would  be  . 
adequate  to  trigger  the  Order's 
applicability.  For  example,  a  new  grant 
program  may  affect  States — ^perhaps 
even  in  significant  ways — but  not  bring 
into  question  the  role  of  the  States  vis- 
a-vis the  national  government  or  other 
governmental  entities. 

Thus,  to  be  subject  to  the  Order,  the 
agency  policy  initiative  must  affect  the 
role  or  status  of  States  or  their  political 
subdivisions  in  direct  and  substantial 
ways.  Examples  could  include  a 
proposal  to  impose  a  Federal 
requirement  in  an  area  formerly  left  to 
State  discretion,  or  a  proposal  to  require 
States  to  impose  sanctions  on  their 
pohtical  jurisdictions  for  violation  of 
mandatory  Federal  standards. 

As  noted  above,  the  determination  of 
whether  a  given  policy  initiative  has  the 
requistie  effects  on  the  institution  of  the 
States  will  be  made  on  a  functional 
basis,  taking  into  consideration  all  the 
facts  and  circumstances  of  the  policy 
involved. 

Policy  action  means  an  identifiable 
event  in  the  policy  development  and 
implementation  process:  (a)  That  occurs 
when  the  essential  elements  of  the 
policy  are  settled  and  (b)  that  is 
undertaken  as  a  significant  step  toward 
implementation  of  the  policy. 

This  definition  does  not  attempt  to 
identify  the  nature  of  an  "action"  with 
exactitude.  Instead,  it  recognizes  that  for 
purposes  of  the  Order,  a  "policy  action" 


may  take  many  form,  depending  on  the 
facts  of  each  case,  and  it  provides 
general  guidance  that  should  be  useful 
across  the  many  circumatances  that  may 
give  rise  to  a  "policy  action"  under  the 
Order. 

The  definition  also  attempts  to 
identify  the  genaral  place  in  the  policy 
formulatioB/implementation  continuum 
in  which  an  "action"  of  significance  to 
the  Order  is  likely  to  occur:  After  most 
of  the  "thinking"  is  over  and  the 
remaining  steps  to  effectuate  the  policy 
are  primarily  ones  of  implementation. 
Spotiighting  this  place  in  the  policy 
formulation  phase  of  the  process  is  true 
to  the  implicit  and  explicit  concern 
throughout  the  Order,  that  policy 
matters  be  identified  and  assessed  while 
the  policy  is  being  developed — while  the 
policy  issues  are  sufficiently  unsettled 
that  the  policy's  federalism  implications 
may  receive  a  full  and  fair  hearing,  and 
the  Order's  precepts  will  have  a  chance 
of  altering  the  policy. 

Focusing  on  the  early  stages  of  the 
implementation  phase  of  the  process — 
the  point  at  which  the  remaining  steps 
primarily  involve  execution — ensures 
that  the  "action"  will  be  identified  early 
on  the  road  to  implementing  the  policy, 
thus  also  providing  assurance  that  the 
Order's  provisions  will  be  applied  at  a 
meaningful  point  in  the  process. 

Thus,  a  "policy  action"  occupies  an 
analogous  place  in  HUD's  policy 
formulation  and  implementation  process 
as  the  publication  of  a  regulation  or  the 
dispatch  of  legislative  comments  or 
proposed  legislation  to  their  intended 
audiences:  It  is  the  point  by  which  any 
of  the  Order's  requirements  that  apply 
to  the  policy  must  be  met. 

It  also  is  important  to  specify  that  an 
"action"  must  be  "significant."  This  will 
permit  the  Department  to  focus  on 
meaningful  implementation  steps, 
without  having  to  sort  through  the  many, 
relatively  unimportant,  "action"  that 
typically  make  up  the  policy  formulation 
and  implementation  process  in  order  to 
identify  "the  action"  that  has 
significance  under  the  Order. 

The  types  of  policies  that  might  be  of 
interest  under  the  Order  may  include  the 
following:  Litigation  policy;  the 
imposition  and  enforcement  of  sanctions 
against  individual  State  and  local 
governmental  entities,  such  as  Public 
Housing  Agencies  (PHAs)  in  the  Public 
and  Indian  Housing  program  (42  U.S.C. 
1437,  et  seq.].  and  States  and 
Entitlement  communities  in  the  CDBG 
program  under  title  I  of  the  Housing  and 
Community  Development  Act  of  1974  (42 
U.S.C.  5301,  et  seq.y,  information 
dissemination;  certain  HUD  research 
decisions;  Federal  Budget  decisions  that 
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do  not  require  legislative  or  regulatory 
implementation;  aiul  the  oral 
transmission  of  legislative  comments  or 
proposed  legislation,  to  the  extent  their 
written  counterparts  are  subject  to  the 
Order. 

Considering  litigation  policy  as  a 
"policy  action"  under  the  Order  raises 
special  issues.  By  its  nature,  litigation 
does  not  admit  oJF  the  free  interchange  of 
views  among  affected  parties  that  the 
Order  contemplates.  In  addition,  many 
of  the  policy  options  that  arise  during 
the  pendency  of  Htigation  must  be 
assessed  primarily  in  terms  of  what  the 
"other  side"  is  arguing,  and  is  likely  to 
argue  during  the  rest  of  the  suit;  how  the 
court  will  react;  and  what  effect  any 
given  course  may  have  on  the  ultimate 
outcome  of  the  action.  Often,  decisions 
must  be  made  in  accordance  with 
exceedingly  short  court-imposed 
deadlines.  Although  the  Order  applies  to 
litigation  poUcy  as  a  type  of  "policy 
action,"  the  Department  believes  that 
special  care  must  be  taken  to  ensure 
that  the  Order  operates  in  a  way  that 
does  not  jeopardize  the  Department's 
litigation  objectives. 

The  Department  engages  in  two 
general  types  of  litigation:  Affirmative 
litigation,  in  which  the  Department 
pursues  a  claim  against  a  party,  and 
defensive  litigation,  in  which  another 
party  pursues  a  claim  against  the 
Department.  For  affirmative  litigation, 
the  Department  will  comply  with  the 
Order's  requirements  to  the  extent 
practicable  when  determining  whether 
to  commence  litigation:  i.e.,  the 
Department  will  take  the  Order's 
precepts  into  account  in  determining 
whether  to  sue,  whom  to  sue,  the  legal 
theories  to  be  used,  and  the  type  of 
relief  to  be  requested.  Since  the 
Department  is  the  plaintiff  and,  thus, 
will  frame  the  issues  in  the  litigation, 
this  initial  review  under  the  Order  will 
generally  cover  all  the  federalism 
concerns  that  are  likely  to  arise  in  the 
matter.  In  the  unlikely  event  that  the 
litigation  tiuns  in  ways  that  raise  new 
federalism  concerns,  the  Department 
will  comply  with  the  Order's 
requirements  at  that  time  to  the  extent 
feasible. 

In  defensive  litigation,  the  Department 
has  very  little  freedom  to  frame  the 
scope  of  the  litigation,  and  is  generally 
in  the  position  of  responding  to  the 
plaintiffs  arguments.  Thus,  defensive 
litigation — unlike  affirmative  litigation — 
does  not  offer  a  single  point  where 
review  of  the  litigation  issues  in  light  of 
the  Order  can  be  effectively  carried  out. 

There  are,  however,  two  instances  in 
which  review  under  the  Order  may  be 
possible.  First,  where  settlement  of  the 
litigation  is  under  consideration,  the 


Department  would  have  at  least  some 
room  to  assess  the  proposal  in  light  of 
the  Order's  precepts.  Second,  issues  of 
preemption  of  State  law  occasionally 
arise  in  the  course  of  defensive 
litigation.  These  issues  could  be 
reviewed  in  light  of  Section  4  of  the 
Order  as  they  are  encountered. 

Because  of  the  essentially  "reactive" 
posture  of  the  Department  in  defensive 
litigation,  it  is  doubtful  that  other  points 
along  the  defensive  litigation  spectrum 
will  involve  the  kind  of  policy  discretion 
contemplated  by  the  Order.  If,  however, 
such  a  situation  arises,  the  Department 
will  comply  with  the  Order's 
requirements  to  the  extent  feasible. 

Finally,  as  noted  above,  many  aspects 
of  litigation  policy  do  not  fit  comfortably 
with  the  Order's  precepts.  One  area  that 
may  raise  serious  issues  is  the  Order's 
frequent  reference  to  advance 
consultation  with  affected  parties.  (See 
the  consultation  provisions  under  the 
Federalism  Policymaking  Criteria  in 
Sections  in.B.  and  C.(3](iv],  and  the 
speical  requirements  for  preemption 
imder  Section  V.D.)  Depending  on  the 
nature  of  the  litigation,  the  Department 
may  have  the  opportunity,  and  may  find 
it  appropriate,  to  engage  in  some  form  of 
consultation  before  the  litigation  is 
commenced.  Indeed,  this  would  often  be 
done  in  the  case  of  affirmative  litigation, 
where  discussions  with  the  entities 
involved  would  routinely  precede  any 
decision  to  proceed  with  litigation.  Even 
defensive  litigation  may  afford  the 
opportunity  for  this  type  of  advance 
consultation. 

However,  as  the  Department's 
consideration  begins  to  turn  away  from 
informal  methods  of  achieving  its 
objectives,  and  the  likelihood  of  a 
litigated  resolution  of  the  case  becomes 
greater,  the  need  to  develop  the 
litigation's  policy  without  discussing  it 
in  public — especially  with  those  entities 
most  directly  affected  by  it.  the  other 
parties  to  the  action — will  render  further 
consultation  infeasible  in  the  vast 
majority  of  cases.  Again,  it  should  be 
noted  that  the  Order  itself  recognizes 
the  need  for  flexibility  in  providing 
advance  consultation,  by  permitting  the 
agencies  to  determine  whether  such 
action  is  feasible  and,  if  so,  of  what  the 
"consultation"  should  consist. 

Considerations  similar  to  affirmative 
litigation  attend  the  imposition  of 
administrative  sanctions  against  States. 
Thus,  the  Department  will  comply  with 
the  Order  to  the  extent  feasible  in 
determining  whether  to  invoke  an 
administrative  sanction.  Since  the 
Department  frames  the  sanction  issue,  it 
is  reasonable  to  expect  that  review  of 
the  issue  under  the  Order  will  reach  all 
the  federalism  issues  involved.  If, 


however,  changed  circumstances 
warrant  a  fresh  review  of  the  action's 
federaUsm  impacts,  the  Department  will 
comply  with  the  Order's  requirements  to 
the  extent  feasible  at  the  appropriate 
stage  of  the  proceeding. 

Policy  pmposal  or  policy  initiative 
means  any  HUD  regiilation,  legislative 
comment,  legislative  proposal,  or  other 
pohcy  statement  or  pohcy  action. 

Policy  statement  means  a  statement 
of  HUD  poHcy,  other  than  a  substantive 
regulation,  that  must  be  published  in  the 
Federal  Register  under  24  CFR  Part  10. 
The  term  includes  Notices  and  Notices 
of  Funding  AvailabiUty  that  must  be 
published  in  the  Federal  Register.  The 
term  does  not  include  less  formal  means 
of  policy  communication,  such  as  HUD 
Handbooks.  Notices  to  the  Field, 
Notices  to  Public  Housing  Agencies 
(PHAs),  or  Mortgagee  Letters,  that  are 
not  subject  to  publication  under  Part  10. 

Proposed  legislation  means  draft 
legislative  language — both  authorizing 
and  appropriating— or  any  supporting 
document  (e.^.,  a  "Speaker  letter," 
section-by-section  analysis,  or 
statement  of  purpose  and  justification) 
that  HUD  sen&s  to  OMB  for  review 
under  Circular  A-11  or  A-19  for 
transmission  to  Congress,  or  for  release 
to  any  person  or  entity  outside  the 
Executive  Branch.  The  term  includes 
any  proposal  for,  or  endorsement  of. 
Federal  legislation  included  in  any 
annual  or  special  report  prepared  by  the 
Department  or  in  other  written  form 
which  the  Department  proposes  to 
transmit  to  Congress,  or  to  make 
available  to  any  study  group, 
commission,  or  the  public.  The  term 
does  not  include  requests  from  Congress 
for  technical  drafting  and  other 
technical  services  with  respect  to 
proposed  legislation. 

'This  definition  follows  the  definition 
of  "proposed  legislation"  in  Circular  A- 
19.  The  exception  for  technical  drafting 
services  is  based  on  a  similar  exception 
in  the  Circular.  The  definition  includes 
both  authorizing  and  appropriating 
legislation,  since  the  Order's  use  of  the 
term,  "proposed  legislation,"  is  clearly 
broad  enough  to  encompass  both,  and 
both  can  have  the  types  of  federalism 
effects  that  the  Order  is  designed  to 
reach. 

Regulation  means  all  or  part  of  any 
departmental  statement  of  general  or 
particular  applicability  and  future  effect 
designed:  (a)  To  implement  interpret  or 
prescribe  law  or  policy:  or  (b)  to 
describe  the  Department's  organization, 
or  its  procedure  or  practice 
requirements. 

This  definition  is  taken  from  24  CFR 
Part  10.  HUD's  "rule  making" 
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regulations.  The  definition  governs  the 
Department's  regulatory  functions,  and 
is  essentially  the  same  as  that  used  for 
determining  the  necessity  for  OMB 
review  or  regulatory  documents  under 
Executive  Order  12291.  Since  sections 
6(c)  and  7  of  the  Order  contemplate 
OMB  review  of  agency  rules  and 
federalism  assessments,  use  of  the  Part 
10  defmition  will  satisfy  both  HUD's  and 
OMB's  requirements  for  the  production 
and  review  of  rules. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

States  means  the  several  States  of  the 
United  States  of  America,  individually 
or  collectively  and,  where  relevant 
State  governments,  including  units  of 
local  government  and  other  political 
subdivisions  established  by  the  States; 
the  Commonwealth  of  Puerto  Rico;  the 
District  of  Columbia;  the  Virgin  Islands, 
Guam,  the  Northern  Mariana  Islands, 
and  American  Somoa,  and  any  political 
subdivisions  established  by  them;  and 
the  Trust  Territory  of  the  Pacific  Islands. 

The  term  includes  governmental 
entities  that  have  general  governmental 
powers  (such  as  city  or  county]  and 
those  that  have  limited  or  special 
powers  (such  as  PHAs). 

Although  the  Order  does  not  explicitly 
include  as  "States"  Puerto  Rico,  the 
District  of  Columbia,  the  Insular  Areas, 
or  other  Territories  and  Possessions  of 
the  United  States,  these  entities  are 
considered  to  be  "States"  or  "units  of 
general  local  government"  for  many  of 
the  Department's  programs.  These 
include  the  Community  Development 
Block  Grant  (CDBG)  program  under  title 
I  of  the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C.  5301, 
et  seq.),  the  public  housing  program 
under  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437,  et  seq.),  FHA 
mortgage  and  loan  insurance  under  the 
National  Housing  Act  (12  U.S.C.  1702,  et 
seq.],  and  the  homeless  housing 
initiatives  in  title  IV  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11361,  et  seq.).  The  Department 
beheves  that  it  is  appropriate  to  include 
these  entities  within  the  Order's 
coverage,  since  many  of  the  same 
"federalism"  issues  inhere  in  their 
relationship  with  the  Department  and  it 
is  important  to  foster  uniformity  of 
treatment  among  the  many  types  of 
governmental  jurisdictions  that 
participate  in  the  Department's 
programs. 

Substantial  direct  effects  means 
effects  that  are:  (a)  Significant  or 
important  (not  minor  or  insignificant] 
and  (b]  inunediate  (not  incidental,  or 
derived  or  received  from  or  through 
another  entity]. 


//.  Applicability 

(Sections  l(a]  and  2  through  7  of  the 
Order] 

A.  In  General 

The  Order  is  divided  into  three 
principal  elements.  The  main  body  of 
the  Order — Sections  1  through  3,  and  6 
and  7 — provides  guidance  on  the 
formulation  and  implementation  of 
policies  that  have  "federalism 
implications."  Section  5  (Section  IV.  of 
this  Notice]  prohibits  agencies  from 
transmitting  to  Congress  proposed 
legislation  that  falls  within  its 
proscriptions.  Section  4  (Section  V.  of 
this  Notice]  contains  special 
requirements  for  the  preemption  of  State 
law  by  Federal  statutes  and  regulations. 

These  elements  interact  as  follows. 
Section  5  establishes  a  threshold 
requirement  for  agency  policy  initiatives 
that  are  expressed  in  proposed 
legislation,  without  regard  to  their 
"federalism  implications."  Legislative 
proposals  that  meet  this  threshold,  and 
all  other  policy  proposals  covered  by  the 
Order  (except  preemptions  under 
section  4],  are  subject  to  review  and 
analysis  under  the  "federalism 
impUcations"  provisions  of  the  main 
body  of  the  Order.  Where  a  potential 
statutory  or  reg\ilatory  preemption  is 
involved,  only  section  4  of  the  Order 
applies:  i.e.,  the  "federalism 
implications"  of  these  types  of 
preemptions  will  not  be  assessed  under 
the  main  body  of  the  Order. 

B.  Pohcies  with  Federahsm  Implications 

(Section  l(a]  of  the  Order] 

(1]  In  general.  The  main  body  of  the 
Order  applies  to  "pohcies  that  have 
federalism  implications."  Thus,  the 
threshold  for  the  main  body  of  the  Order 
is  reached  when  the  HUD  policy 
proposal  involved  has  (or  will  have, 
when  implemented)  substantial,  direct 
effects  on:  (a)  The  States,  (b)  the 
relationship  between  the  Federal 
government  and  the  States,  or  (c)  the 
distribution  of  power  and 
responsibihties  among  the  various  levels 
of  government. 

In  determining  whether  the  requisite 
effects  are  present,  the  Department  will 
consider  the  initiative  as  a  whole,  as 
well  as  any  parts  of  it  that  may  have 
federalism  implications. 

(2)  Limitations  upon  compliance  with 
the  Order.  There  are  circumstances  that 
may  render  full  (or  even  any) 
compliance  with  the  Order's  "federalism 
impHcations"  requirements  impossible 
or  unnecessary,  despite  the  presence  of 
policies  that  meet  this  threshold.  As 
noted  earlier,  the  Order  is  designed  to 
ensure  that  federalism  concerns  are 


taken  into  account  in  agency  policy 
making.  The  sine  qua  non  of  achieving 
this  end  is  the  existence  of  a  policy  that 
is  susceptible  to  infiuence.  Where  the 
policy  involved  is  not  amendable  to 
change,  or  where  review  under  the 
Order  is  impracticable  or  unnecessary, 
compliance  with  the  Order  will  not  be 
required. 

It  should  be  noted  that  the 
Department  will  take  these 
considerations  into  account  only  if  the 
policy  involved  has  been  determined  to 
meet  the  Order's  "federalism 
implications"  threshold  of  applicability. 
These  limitations  do  not  affect  the 
presence  of  "federalism  implications"  in 
a  given  policy  proposal;  they  merely 
serve  to  modify  the  extent  to  which  the 
Order's  prescriptions  must  be  followed. 

Examples  where  the  type  of  agency 
"discretion"  contemplated  by  the  Order 
is  not  present  include,  but  are  not 
limited  to,  the  following: 

(i)  Further  analysis  is  redundant. 
Where,  for  example,  (A)  the  Order  was 
complied  with  at  an  earUer  stage  in  the 
policy  development  process  and  the 
policy  proposal  in  question  is  the  same; 
or  (B)  it  has  been  changed,  but  without 
significantly  altering  its  "federalism 
implications"  or  changing  its  purpose  to 
such  an  extent  that  a  new  look  at  the 
proposal's  relationship  to  the  Order 
would  be  warranted. 

Examples  include  moving  a  rule  from 
proposed  to  final,  where  the  proposal's 
"federalism  implications"  were  assessed 
at  the  proposed  rule  stage;  and 
reproposing  to  Congress  legislation  that 
originally  complied  with  the  Order.  In 
these  cases,  HUD  will  review  the  initial 
work  under  the  Order,  and  determine 
whether  another  round  of  review  under 
the  Order  is  necessary. 

(ii)  Policies  with  little  or  no 
discretion.  Examples  include  regulations 
implementing  "self-executing"  laws  or 
statutory  authorities  whose 
implementation  is  within  the  statutory 
text  or  legislative  history  of  the 
provision  involved,  thereby  involving 
little  or  no  discretion  on  the  part  of  HUD 
in  areas  that  may  involve  federalism 
issues.  These  types  of  regulatory 
situations  will  often  arise  in  connection 
with  proposals  that  are  being 
implemented  by  informal 
communication,  such  as  interim 
instructions,  or  by  final  rule  without 
prior  notice  and  comment,  where  lack  of 
implementing  discretion  is  cited  in  the 
preamble  as  a  reason  for  skipping  notice 
and  comment.  This  exception  also 
covers  such  items  as  litigation  policy 
that  the  Department  must  carry  out 
under  court  order,  and  congressionally 


mandated  researdi  projects  or  Budget 
actions. 

(iii)  Analysis  is  not  feasible.  Examples 
include  regulations  that  are  emergency 
in  nature  or  that  contain  congressionaily 
or  OMB-imposed  deadlines  that  make 
full  compliance  with  the  Order 
impossible,  or  legislative  proposals  and 
comments  that  carry  expedited 
deadlines  from  OMB  or  the  Congress.  In 
such  cases,  the  Department  will  comply 
with  the  Order  in  as  full  a  fashion  as 
possible,  given  the  time  contraints. 

(iv)  Technical  matters.  Examples 
include  proposed  legislation  and 
legislative  comments  that  do  not  involve 
substantive  issues,  such  as  technical 
legislative  amendments  or  technical 
comments  on  pending  legislation  or 
simple  extensions  of  authority. 

In  determining  whether  any  of  the 
above  conditions  is  present  in  a  given 
poUcy  initiative,  the  Department  will 
limit  its  consideration  to  the  aspects  of 
the  proposal  that  exhibit  the  "federalism 
implications."  It  also  should  be  noted 
that  more  than  one  exception  may  apply 
to  a  given  policy  initiative.  Thus,  part  of 
the  initiative  may  have  undergone 
review  under  the  Order  at  a  previous 
time,  and  another  part  of  the  proposal 
may  be  implementing  a  statutory 
mandate  that  permits  little  or  no 
discretion  in  its  promulgation.  In  such  an 
instance,  neither  part  of  the  proposal 
requires  review  and  analysis  under  the 
Order. 

(3)  Effect  of  applicability.  If  a  given 
policy  initiative  is  determined  to  meet 
the  "federalism  implications"  threshold 
under  paragraph  B.(l]  of  this  Section, 
and  if  review  under  the  Order  is  not 
subject  to  exception  under  paragraph 
B.(2]  of  this  Section,  the  formulation  and 
implementation  of  the  initiative  must  be 
guided  by  the  Fundamental  Federalism 
Principles  contained  in  Section  III.B.  of 
this  Notice,  and  the  initiative  must  be 
analyzed  under  the  Federalism 
Policymaking  Criteria  of  Section  ni.C.  In 
addition,  the  need  for  a  Federahsm 
Assessment  under  Section  ni.D.  of  the 
notice  must  be  determined,  and  the 
policy  must  be  highlighted  for  OMB  in 
the  agency's  submissions  under  Circular 
A-IO  and  Executive  Order  12291. 

A  policy  proposal  that  does  not  have 
the  requisite  "federalism  implications" 
need  not  be  assessed  under  the  main 
body  of  the  Order. 

C.  Legislative  proposals.  Section  IV. 
of  this  Notice  establishes  a  threshold  for 
all  proposed  legislation.  The  threshold 
applies  irrespective  of  i^ether  the 
proposal  has  "federalism  implications" 
for  purposes  of  die  main  body  of  the 
Order.  Any  proposal  ttiat  falls  within  the 
provision's  protcriptiona  mi^  not  be 
sent  to  Congress.  Proposals  that  meet 


the  threshold  may  be  subject  to  fiu'ther 
"federalism  implications"  review  and 
analysis  under  the  main  body  of  the 
Order. 

D.  Preemption  of  State  law  by  Federal 
statutes  or  regulations.  Section  V.  of  this 
Notice  appUes  to  all  proposed 
preemptions  of  State  law  by  Federal 
statutes  or  regulations.  Policies  that  are 
within  this  Section's  coverage  are  not 
subject  to  review  under  the  other 
provisions  of  the  Order.  This  conclusion 
rests  on  two  bases. 

First,  as  noted  earlier,  analysis  of  a 
policy  initiative's  "federalism 
implications"  under  the  Order  presumes 
the  existence  of  agency  discretion  in 
developing  and  implementing  the 
initiative.  The  absence  of  this  discretion 
renders  review  and  analysis  under  the 
main  body  of  the  Order  imnecessary, 
since  the  Order  does  not  have  the  ability 
to  achieve  its  purpose  of  ensuring  that 
federalism  concerns  may  influence  the 
initiative's  development  and 
implementation. 

In  determining  whether  a  statutory  or 
regulatory  preemption  meets  section  4's 
standards,  the  only  issue  is  whether 
there  is  sufficient  evidence  that 
Congress  intended  to  preempt  the  State 
law.  This  inquiry  does  not  provide  the 
necessary  agency  discretion  to  permit 
meaningful  "federalism  implications" 
analysis.  Establishing  congressional 
intent  does  not  involve  federalism 
considerations,  and  a  determination  that 
Congress  intended  to  preempt  State  law 
leads  the  agency  to  do  precisely  that, 
irrespective  of  any  federalism  or  other 
policy  considerations  that  might  be 
present 

Second,  section  4  contains  additional 
provisions  requiring  that  the  extent  of 
preemption  be  the  minimum  necessary 
to  accomplish  the  Federal  purpose,  that 
affected  officials  and  organizations  be 
consulted  when  a  preemption  issue 
arises,  and  that  affected  States  in  rule 
making  proceedings  involving 
preemption  be  given  opportunity  for 
appropriate  participation  in  the  action. 
"These  features  are  analogous  to  those 
provided  elsewhere  in  the  Order,  and 
seem  to  demaric  a  "con^)lete  system"  for 
preemption  subject  to  section  4  that  is 
separate  from  &b  "federalism 
implications"  provisions  of  the  main 
body  of  the  Order. 

Finally,  it  should  be  noted  that  section 
4  only  applies  to  statutory  or  regulatory 
preemption.  Other  forms  of  preemption, 
such  as  a  legislative  proposal  seeking  to 
preempt  State  law,  are  subject  to  review 
under  other  provisions  of  the  Order,  as 
appropriate. 

E.  Exemption  for  activities  under  the 
Inspector  General  Act  The  activities  of 
the  Department's  Inspector  General 


under  the  Inspector  General  Act  (42 
U.S.C.  1404a)  are  exempt  from  the 
Order.  The  Department  has  consistently 
interpreted  the  Inspector  General  Act  as 
establishing  an  exclusive  statutory 
charter  that  is  not  subject  to  interference 
or  dilution  by  administrative  factors 
external  to  the  Act. 

In  this  instance,  the  very  purpose  of 
the  Order  is  to  require  that  an  external 
factor — federalism  concerns — be  taken 
into  account  in  the  exercise  of  agency 
discretion.  Application  of  the  Order 
could  affect  a  number  of  the  Inspector 
General's  activities  under  the  Act. 
including  the  requirement  that  is  central 
to  the  Inspector  General's  mission:  That 
the  Inspector  General  identify  and  seek 
corrective  action  for  fraud,  waste,  and 
abuse  by  participants  in  HUD  programs, 
including  State  or  local  governments. 

Consistent  with  its  previous 
interpretations  of  the  inviolability  of  the 
Inspector  General  Act,  the  Department 
believes  that  the  best  approadi  is 
simply  to  exempt  the  Inspector 
General's  functions  under  the  Act  from 
the  Order's  provisions. 

It  should  be  noted  that  the  Order 
recognizes  the  possibility  of  such  an 
interpretation,  by  explidtiy  stating  that 
the  Order's  requirements  are  to  apply 
"to  the  extent  permitted  by  law." 

///.  Review  and  Analysis  of  Policies  that 
Have  Federalism  Implications 

A.  Constitutional  Considerations. 
(Sections  2.  3(a)  and  (b),  5(a),  and  6(c)(4) 
of  the  Order) 

A  number  of  the  Order's  provisions 
refer  to  its  constitutional  underpinnings 
and  the  principles  that  are  to  guide 
agencies  in  implementing  it.  llius, 
sections  3(a)  and  (b)  of  the  Order 
(Section  II1.C(2)  of  this  Notice)  call  for 
strict  adherence  to  "constitutional 
principles;"  Section  3(b)(2)  requires  tiiat 
agency  policy  initiatives  not  "encroach 
upon  authority  reserved  to  the  States;" 
sections  2(b),  (c),  and  (g)  of  the  Order 
(see  Appendix  A  to  this  Notice)  refer  to 
federalism  in  terms  of  State 
"sovereignty"  that  is  protected  by  the 
Tenth  Amendment  to  the  Constitution: 
and  section  5(a)  (Section  IV  A.  of  this 
Notice)  prohibits  proposed  legislation 
that  would: 

•  *  *  interfere  with  functions  essential  to 
the  States'  separate  and  independent 
existence  or  operate  to  directly  displace  the 
States'  freedom  to  structure  integral 
operations  in  areas  of  traditional  government 
functions. 

Thus,  the  Order  appears  to  view 
federalism  from  the  perspective  that 
there  are  relatively  fixed  areas  in  which 
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States  enjoy  clear  constitutional 
protection  from  Federal  action. 

Some  of  the  older  Supreme  Court 
cases— especially  National  League  of 
Cities  V.  Usery,  426  U.S.  833  (197B>— 
seem  to  be  in  particular  agreement  with 
the  Order's  approach.  The  National 
League  of  Cities  case  involved  Federal 
attempts  to  impose  Federal  wage  and 
hour  provisions  on  a  city  public 
transportation  agency.  The  Court  framed 
the  issue  before  it  as  whether  the  wage 
and  hour  determinations  sought  to  be 
imposed  were  "functions  essential  to  the 
separate  and  independent  existence"  of 
the  State  (at  845).  In  ruling  against 
Federal  regulation,  the  Court  found  that 
these  determinations  would: 

*  *  *  significantly  alter  or  displace  the 
States'  ability  to  structure  employer- 
employee  relationships  in  such  areas  as  fire 
prevention,  police  protection,  sanitation, 
public  health,  and  parks  and  recreation. 
These  activities  are  typical  of  those 
performed  by  state  and  local  governments  in 
discharging  their  dual  functions  of 
administering  the  public  law  and  furnishing 
public  services.  Indeed,  it  is  functions  such  as 
these  which  governments  are  created  to 
provide,  services  such  as  these  which  the 
States  have  traditionally  afforded  their 
citizens.  If  Congress  may  withdraw  from  the 
States  the  authority  to  make  those 
fundamental  employment  decisions  upon 
which  their  systems  for  performance  of  these 
functions  must  rest,  we  think  there  would  be 
little  left  of  the  States'  separate  and 
independent  existence,  (at  651] 

The  Court  stated  its  constitutional 
prescription  as  applying  to  any  Federal 
action  that  "operates  to  directly  displace 
the  States'  freedom  to  structure  integral 
operations  in  areas  of  traditional 
government  functions."  (at  852) 

National  League  of  Cities,  however, 
was  overruled  by  Garcia  v.  San  Antonio 
Metropolitan  Transit  Authority,  469  U.S. 
528  (1985).  Garcia  involved  the  same 
issues  as  League  of  Cities.  The  approach 
adopted  by  the  Court  in  Garcia  was  that 
the  States'  continuing  role  in  the  Federal 
system  is  primarily  guaranteed  not  by 
externally  imposed  limits,  but  by  the 
structure  of  the  Federal  Government 
itself.  That  is,  the  Federal  political 
process  is  the  primary  means  for 
ensuring  the  role  of  States  in  the  Union, 
not  efforts  to  identify  "traditional 
governmental  functions"  or  other  tests 
for  determining  the  specific  boundaries 
of  Federal/State  powers. 

The  Garcia  doctrine  was  recently 
amplified  in  State  of  South  Carolina  v. 
Baker.         U.S.         .  108  S.Ct.  1355 
(April  28. 1988).  South  Carolina  involved 
the  constitutionality  of  an  Internal 
Revenue  Code  provision  denying 
Federal  income  tax  exemption  for 
interest  earned  on  unregistered  long- 
term  State  and  local  government  bonds. 


In  discussing  the  federalism  aspects  of 
the  issue,  the  Court  stated, 

Garcia  holds  that  the  [Tenth  Amendment] 
limits  are  structural,  not  substantive — i.e., 
that  States  must  find  their  protection  from 
congressional  regulation  through  the  national 
political  process,  not  through  judicially 
defined  spheres  of  unregulabie  state  activity, 
(at  1360) 

In  response  to  South  Carolina's 
argument  that  the  political  process 
failed  because  the  statute  in  question 
was  enacted  on  the  basis  of  insufficient 
credible  evidence,  the  Court  stated: 

Although  Garcia  left  open  the  possibility 
that  some  extraordinary  defects  in  the 
national  political  process  might  render 
congressional  regulations  of  state  activities 
invalid  under  the  Tenth  Amendment,  the 
Court  in  Garcia  had  no  occasion  to  identify 
or  define  the  defects  that  might  lead  to  such 
invalidation  *  *  *  Nor  do  we  attempt  any 
defmitie  articulation  here.  It  suffices  to 
observe  that  South  Carolina  has  not  even 
alleged  that  it  was  deprived  of  any  right  to 
participate  in  the  national  political  process  or 
that  it  was  singled  out  in  a  way  that  left  it 
politically  isolated  and  powerless.  Cf.  United 
States  V.  Carolene  Products  Co.,  304  U.S.  144, 
152,  n.  4  (1938).  Rather,  South  Carolina  argues 
that  the  political  process  failed  here  because 
S  310(b)(1)  was  "imposed  by  the  vote  of  an 
uninformed  Congress  relying  upon 
incomplete  information."  *  •  •  But  nothing 
in  Garcia  or  the  Tenth  Amendment 
authorizes  courts  to  second-guess  the 
substantive  basis  for  congressional 
legislation.  Cf.  Minnesota  v.  Clover  Leaf 
Creamery  Co..  449  U.S.  456, 464, 101  S.Ct. 
715,  724,  66  LEd.  2d  659  (1981).  Where,  as 
here,  the  national  political  process  did  not 
operate  in  a  defective  manner,  the  Tenth 
Amendment  is  not  implicated,  (at  1360-1361) 
(emphasis  in  original) 

Although  the  approaches  adopted  by 
the  Order  and  Garcia/South  Carolina 
appear  to  embody  two  different 
constitutional  standards,  the 
Department  sees  no  inherent  conflict  in 
using  these  tests  for  purposes  of  giving 
content  to  the  Order.  The  Garcia/South 
Carolina  analysis  expresses  the  current 
constitutional  interpretation  of  how  far 
the  Federal  government  may  go  in 
affecting  States'  actions.  The  Order,  on 
the  other  hand,  counsels  a  voluntary 
limit  on  the  exercise  of  Federal  power. 
Provided  that  the  Federal  action  is 
within  the  Garcia/South  Carolina 
standard,  the  approach  taken  by  the 
Order  is  without  constitutional 
objection. 

Three  provisions  of  the  Order  require 
constitutional  analysis  along  the  hnes  of 
National  League  of  Cities.  Section 
3(b)(2)  of  the  Order  requires  agencies,  in 
assessing  the  constitutional  basis  for 
policy  initiatives,  to  ensure  that  the 
initiative  does  not  "encroach  upon 
authority  reserved  to  the  States." 
Section  5(a]  of  the  Order  prohibits  the 


submission  to  Congress  of  proposed 
legislation  that  directly  regulates  States 
"in  ways  that  would  interfere  with 
functions  essential  to  the  States' 
separate  and  independent  existence  or 
operate  to  directly  displace  States' 
freedom  to  structure  integral  operations 
in  areas  of  traditional  governmental 
functions."  Section  6(c)(4)  requires 
agencies  to  identify  the  (extent  to  which 
a  policy  proposal  would  affect  the 
States'  "ability  to  discharge  traditional 
governmental  functions,  or  other  aspects 
of  State  sovereignty. 

In  devising  a  test  that  would  faithfully 
implement  these  concepts,  the 
Department  shares  the  Supreme  Court's 
frustration  over  fashioning 
constitutional  standards  that  can  be 
applied  over  a  wide  range  of  factual 
situations.  Thus,  for  purposes  of 
implementing  these  provisions,  the 
Department  believes  the  best  approach 
is  to  base  its  analysis  on  the  test 
described  above  in  National  League  of 
Cities:  Does  the  policy  initiative  operate 
to  directly  displace  the  States'  freedom 
to  structure  integral  operations  in  areas 
of  traditional  government  functions? 
This  test  appears  to  be  a  good  starting 
point  for  analyzing  the  various 
"constitutional"  concepts  used  in  the 
Order,  and  has  the  further  advantage  of 
having  been  used  to  decide  the 
federalism  implications  of  actual  fact 
situations  by  the  highest  court  in  the 
land. 

In  applying  this  test,  the  Department 
will  consider  all  the  facts  and 
circumstances  of  the  policy  proposal. 
Among  the  factors  that  the  Department 
may  consider  are  the  following:  (1) 
Whether  the  function  involves  an  area 
over  which  States  have  historically  and 
typically  had  (or  have  been  recognized 
as  having)  governmental  autonomy:  (2) 
how  central  the  function  is  to  the  State's 
operation  as  a  State;  (3)  whether  the 
Federal  action  would  directly  displace 
or  interfere  with  State  discretion  and,  if 
so,  to  what  extent  would  it  do  so;  and  (4) 
whether  the  State  discretion  that  would 
be  displaced  involves  important  areas 
that  are  necessary  to  attainment  of  the 
State  function  or  to  the  ability  of  the 
State  to  function  as  a  State. 

B.  Fundamental  Federalism  Principles 

(Section  2  of  the  Order,  Appendix  A  of 
this  Notice) 

In  formulating  and  implementing  HUD 
policy  initiatives  that  have  federalism 
implications,  the  Department  will  be 
guided  by  the  series  of  Fundamental 
Federalism  Principles  that  are  contained 
in  section  2  of  the  Order.  These 
principles  call  upon  Federal  agencies  to 
recognize  the  unique  and  important  role 


that  States  and  their  political 
subdivisions  play  in  the  Federal  system, 
and  to  fashion  their  policy  initiatives  in 
ways  that  encourage  the  diversity  and 
creativity  of  States  and  localities  in 
addressing  issues  of  concern  to  them.  In 
their  consideration  of  policy  initiatives, 
Federal  agencies  are  admonished  to  use 
a  presumption  in  favor  of  State  action 
and  against  Federal  regulation,  unless 
Federal  action  is  required  by  law  or 
there  is  some  other  demonstrable 
justification  for  Federal  action. 

A  full  listing  of  the  Fundamental 
Federalism  Principles  appears  at  the  end 
of  this  Notice,  as  Appendix  A. 

C.  Federalism  Policymaking  Criteria 

(Section  3  of  the  Order) 

(1)  In  general.  Section  3  of  the  Order 
contains  a  number  of  criteria  against 
which  the  federalism  aspects  of  agency 
policy  initiatives  are  to  be  measured.  As 
noted  in  Section  II.B.(l),  above,  these 
criteria  apply  only  to  policies  that  have 
met  the  Order's  "federalism 
implications"  threshold  under  section 
II.B.(1]  of  this  Notice,  and  are  not 
otherwise  excepted  from  Order  review 
under  Section  II.B.(2]  of  this  Notice. 

It  should  also  be  noted  that 
paragraphs  C.  (2]  and  (3)  of  this  section 
frame  their  provisions  in  terms  of 
analyses  and  determinations  that 
"should"  be  made.  The  Department 
intends  to  carefully  and  fully  follow 
these  provisions  as  a  general  matter, 
except  where  some  countervailing 
consideration  counsels  otherwise:  that 
is,  we  will  consider  the  "should"  as  the 
equivalent  of  "to  the  maximum  extent 
practicable."  The  Department  believes 
that  this  approach  gives  effect  to  the 
Order's  objective:  It  preserves  the 
general  applicabihty  of  the  Order,  while 
giving  agencies  some  room  to  work  out 
problem  areas,  without  the  "straight 
jacket"  of  a  series  of  "shall" 
imperatives. 

Thus,  in  addition  to  being  guided  by 
the  Fundamental  Federalism  Principles 
described  in  Section  III.B.  and  Appendix 
A  of  this  Notice,  HUD  will,  to  the  extent 
permitted  by  law  and  to  the  maximum 
extent  practicable,  adhere  to  the  criteria 
in  the  following  provisions  of  this 
Section  when  formulating  and 
implementing  policies  that  have 
"federalism  implications." 

(2)  Policy  initiatives  that  would  limit 
the  policymaking  discretion  of  the 
States.  (Sections  3  (a)  and  (b)  of  the 
Order)  If  the  pohcy  proposal  would 
"limit  the  policymaking  discretion  of  the 
States,"  the  Order  specifies  a  number  of 
prescripts  that  should  be  followed.  The 
quoted  phrase  is  not  defined  in  the 


Order,  and  is  susceptible  to  several 
interpretations. 

Viewed  in  a  more  narrow  sense,  "limit 
the  policymaking  discretion  of  the 
States"  includes  situations  in  which  the 
Federal  action  is  intended  to  actually 
reduce  or  remove  State  authority  in 
areas  in  which  the  State  has  already 
acted  or  has  the  legal  capacity  to  act  in 
the  future.  This  reading  primarily 
includes  matters  of  "pure  regulation,"  in 
which  the  primary  purpose  and  direct 
effect  of  the  policy  initiative  is  to 
regulate  some  aspect  of  State  interest. 
This  type  of  regulation  may  require  the 
preemption  of  State  law  to  accompUsh 
its  objective.  A  good  example  of  this 
type  of  "limit"  on  State  policy  making 
discretion  is  the  Federal  attempt  to 
impose  the  wage  and  hour  requirements 
that  were  at  issue  in  the  National 
League  of  Cities  and  Garcia  cases. 

This  interpretation  of  "limit  the 
policymaking  discretion  of  States," 
however,  does  not  include  policy  actions 
involving  HUD  benefit  programs.  These 
programs  are  intended  to  convey  some 
benefit  on  the  public,  and  any  "limit"  on 
State  policy  making  discretion  is  only 
incidental  to  achievement  of  this  overall 
purpose.  Stated  differently,  HUD 
"regulation"  of  State  and  local 
governments  in  the  context  of  benefit 
programs  is  not  principally  intended  to 
affect  these  governmental  entities  qua 
governmental  entities,  but  merely  enlists 
their  assistance  in  carrying  out  the 
programs'  purposes. 

The  exclusion  of  benefit  programs 
from  paragraph  C.  of  this  Section  draws 
support  from  the  Order's  rendition  of  the 
type  of  situation  that  may  justify 
"limiting"  State  discretion:  Where 
"national  activity  is  necessitated  by  the 
presence  of  a  problem  of  national 
scope."  This  language  clearly  requires  a 
Federal  "policy  action"  that  is  primarily 
intended  to  address  a  national  problem. 
As  noted  above,  however,  to  the  extent 
benefit  programs  affect  State  interests, 
they  do  so  only  as  an  incident  to 
achievement  of  the  Federal  purpose 
involved. 

On  the  other  hand,  under  a  more 
expansive  reading,  "limit  the 
policymaking  discretion  of  the  States" 
could  include  situations  in  which  the 
agency  policy  could  have  less  clear 
effects,  for  example,  by  moving  into  an 
area  where  no  State  policymaking  has 
occurred,  and  the  only  "limit"  on  future 
State  policymaking  would  be  the 
putative  "chilling"  effect  of  the  Federal 
activity  in  the  area.  Thus,  in  determining 
whether  to  propose  the  Housing 
Voucher  program — the  centerpiece  of 
the  Administration's  rental  housing 
assistance  strategy — this  reading  of  the 
Order  would  have  required  the 


Department  to  consider  whether  the 
existence  of  the  new  program  would  act 
to  prevent  or  discourage  States  from 
experimenting  with  and  establishing 
their  own  form  of  voucher  assistance.  It 
is  generally  fair  to  assume  that 
enactment  of  a  new  Federal  benefit 
program  will  "discourage"  State  and 
local  governments  from  entering  into  the 
same  area,  since  the  availability  of  the 
Federal  money  will  prompt  the 
governmental  entity  to  use  its  resources 
for  other  priorities.  If  this  projection  of 
the  proposal's  effects  prevented  the 
Department  from  recommending 
enactment  of  the  program,  the  result 
would  have  been  doubly  detrimental: 
Not  only  would  the  public  have  been 
deprived  of  a  preferable  way  of 
delivering  rental  housing  subsidy,  but 
also  the  States  and  localities  would  not 
have  been  provided  a  subsidy  model 
that  a  number  of  these  entities  have  in 
fact  seen  fit  to  replicate  with  their  own 
resources. 

On  balance,  the  Department  believes 
that  the  more  narrow  reading  is 
preferable.  A  broader  interpretation 
would  apply  to  a  host  of  HUD  benefit 
programs,  and  would  subject  them  to  the 
constitutional  and  "problem  of  national 
scope"  criteria  in  sections  3(a)  and  (b)  of 
the  Order.  Most,  if  not  all  of  these 
programs,  and  even  amendments  to 
them,  arguably  could  not  have  been 
transmitted  to  Congress,  if  this  reading 
of  the  Order  applied  to  them  in  their 
poHcy  development  stage.  This  result 
would  follow  despite  the  fact  that  any 
"regulation"  of  States  and  localities  is 
merely  an  incident  to  the  programs' 
overall  purposes.  The  Department 
doubts  that  the  Order  was  intended  to 
have  such  dramatic  effects  on  existing 
or  future  Federal  benefit  programs. 

Thus,  for  purposes  of  the  Order,  the 
provisions  of  this  paragraph  C.  apply  to 
any  policy  initiative  that  is  intended  to 
actually  reduce  or  remove  State 
authority  in  areas  in  which  the  State  has 
already  acted  or  in  which  the  State  has 
the  legal  capacity  to  act  in  the  future. 
This  will  be  limited  to  situations 
involving  matters  of  "pure  regulations," 
and  legislative  preemption  designed  to 
effectuate  "pure  regulation,"  in  which 
the  primary  purpose  and  direct  effect  of 
the  policy  initiative  is  to  affect  areas  of 
State  interest. 

This  paragraph  C.  does  not  cover 
policy  initiatives  involving  HUD  benefit 
programs,  since  such  programs  generally 
affect  State  interests  only  as  an  incident 
to  their  benefit  purpose.  It  also  does  not 
reach  preemptions  of  State  law  by 
Federal  statutes  or  regulations  or 
incident  to  a  HUD  benefit  program. 
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Policies  that  fall  short  of  this 
paragraph  C.(2)'8  standard  may  be 
covered  under  other  provisions  of  the 
Order,  but  need  not  be  assessed  under 
this  paragraph  C. 

The  precepts  that  the  Order  specifies 
should  be  followed  for  policy  proposals 
that  would  "limit  the  policymaking 
discretion  of  the  States"  and,  therefore, 
are  subject  to  this  paragraph,  are  as 
follows. 

(i]  Constitutional  and  statutory  basis. 
There  should  be  strict  adherence  to 
constitutional  principles.  The 
constitutional  and  statutory  authority 
for  the  proposed  policy  should  be 
closely  examined.  No  policy  action 
should  be  taken,  unless  the 
constitutional  authority  is  "clear  and 
certain."  Authority  is  "clear  and 
certain."  only  when  (A)  the  authority  for 
the  policy  may  be  foimd  in  a  speciHc 
provision  of  the  Constitution.  (B)  there  is 
no  provision  in  the  Constitution 
prohibiting  Federal  action,  and  (C)  the 
action  does  not  encroach  upon  authority 
reserved  to  the  States. 

For  guidance  on  how  the  Department 
will  interpret  the  phrase,  "authority 
reserved  to  the  States."  see  Section  C  of 
this  Notice. 

In  determining  whether  the  authority 
for  a  policy  initiative  "may  be  found  in  a 
specific  provision  of  the  Constitution." 
or  whether  there  is  any  constitutional 
provision  "prohibiting  Federal  action." 
the  Department  will  not  require  that  the 
action  be  explicitly  referred  to  in  the 
actual  language  of  the  Constitution.  Hie 
constitutional  authority  for  an  action 
will  be  determined  on  the  basis  of  the 
specific  provisions  of  the  Constitution, 
as  interpreted  by  current  Supreme  Court 
precedent  The  Department  believes  that 
this  approach  will  be  more  than 
adequate  to  ensure  the  achievement  of 
the  Order's  mandate  that  agency  policy 
proposals  have  a  "clear  and  certain" 
Constitutional  basis. 

(ii)  Problem  of  national  scope.  No 
policy  action  should  be  taken,  imless 
national  activity  is  necessitated  by  the 
presence  of  a  problem  of  national  scope. 

The  Order  does  not  define  "problem 
of  national  scope."  Section  3(b)(1)  does, 
however,  point  out  "importance  of 
recognizing  the  distinction  between 
problems  of  national  scope  (which  may 
justify  Federal  action)  and  problems  that 
are  merely  common  to  the  States  (which 
will  not  justify  Federal  action  because 
individual  States,  acting  individually  or 
together,  can  effectively  deal  with 
them)." 

The  only  guidance  the  Order  offers  to 
distinguish  between  these  categories  is 
that  the  States  have  the  ability  to  deal 
with  "common"  problems.  The  ability  of 
a  State  "to  effectively  deal  with  a 


problem"  may  turn  on  an  analysis  of  its 
actual  fiscal  strength  and  managerial 
capacity,  or  an  assumption  that  States 
can  handle  "common"  problems, 
irrespective  of  their  actual  capabilities. 
Attempting  to  establish  States'  actual 
capacities  would  be  time-consuming  and 
probably  not  very  politically  feasible, 
not  to  mention  informative.  On  the  other 
hand,  use  of  an  a  priori  judgment  about 
States'  capabilities  would  be  inadequate 
to  account  for  the  wide  range  of 
differences  among  governmental 
entities. 

The  Department  believes  that  the  best 
approach  is  to  focus  on  whether  States 
have  the  legal  capacity  to  address  these 
"common"  problems,  not  whether  they 
in  fact  have  the  capacity  to  do  so.  The 
language  of  the  Order  does  not  suggest 
use  of  a  facts-based  test  for  defining 
"common"  problems.  Indeed,  use  of 
"national"  and  "common"  seems  to 
establish  a  textbook  polarity  that  ought 
not  turn  on  the  facts  of  individual  cases. 

Thus,  in  assessing  whether  a  HUD 
policy  initiative  addresses  a  "problem  of 
national  scope,"  the  Department  will 
determine  whether  the  affected  States 
and  local  governments  have  the  legal 
capacity  to  deal  with  the  problem 
effectively,  acting  either  alone  or  in 
concert.  For  purposes  of  the  Order, 
"legal  capacity"  will  include  situations 
in  which  the  State  both  has  full  legal 
ability  to  take  effective  action  and  the 
State  does  not  have  such  ability,  but 
could  obtain  it  through  appropriate 
enabling  legislation  or  other  action  at 
the  State  level. 

In  any  case  in  which  the  States 
involved  have  the  requisite  legal 
capacity,  the  "problem"  will  not  be 
considered  to  be  one  of  national  scope 
for  which  Federal  action  is  permitted. 

For  purposes  of  section  3(b)  of  the 
Order,  the  Department  will  give  the 
word,  "problem,"  its  dictionary  meaning: 
A  matter  involving  difficulty  in  solving 
or  handling.  As  noted  above,  the 
existence  of  a  "problem"  is  a  threshold 
requirement  for  Federal  action  imder 
that  Section.  Thus,  HUD  action  under 
section  3(b)  must  be  directed  toward 
resolving  or  otherwise  dealing  with  an 
articulable,  demonstrable  difficulty 
requiring  Federal  intervention. 

Finally,  "national  activity"  will  mean 
action  at  the  Federal  level  to  address  the 
problem.  "National  scope"  will  be 
defined  as  a  nationwide  problem. 

Thus,  for  purposes  of  this  paragraph 
C.(3)(ii).  a  "policy  action"  subject  to  the 
Order  may  only  be  taken  if  action  at  the 
Federal  level  is  required  to  address  a 
demonstrable,  nation-wide  problem  that 
States,  acting  alone  or  in  concert,  do  not 
have,  or  caimot  obtain,  the  legal 
capacity  to  handle  effectively. 


(iii)  Need  for  the  policy  action.  The 
necessity  for  the  policy  action  should  be 
carefully  assessed. 

In  making  this  assessment,  the 
Department  will  review  not  only  the 
overall  policy  proposal,  but  also  each  of 
its  aspects,  to  ensure  conformity  with 
the  objectives  of  the  Order. 

(iv)  Consultation.  To  the  extent 
practicable,  the  States  should  be 
consulted  before  any  action  imder  this 
paragraph  C.  is  implemented. 

In  determining  whether  consultation  is 
"practicable"  in  a  given  case,  the 
Department  will  consider  whether 
consultation  is  feasible  in  all  the 
circumstances.  Situations  that  might 
affect  the  feasibility  of  consulting  with 
the  States  include  the  number  of  State 
and  local  governments  and  officials 
involved,  and  timing  considerations  for 
the  HUD  action. 

Consultation  encompasses  a  wide 
spectrum  of  possibilities.  At  the  "full" 
end.  consultation  could  include  personal 
contact  with  all  State  officials  involved 
at  the  eariiest  stages  of  the  policy 
development  process,  and  could  accord 
these  officials  a  controlling  voice  in  the 
content  of  the  proposal.  On  the  other 
end  of  the  spectrum,  consultation  could 
include  "bouncing  the  proposal  off'  a 
small  number  of  officials  late  in  the 
process  or  soliciting  views  on  the 
proposal  in  Federal  Register  documents, 
when  the  fundamental  policy  proposal 
has  relatively  clear  definition. 

Given  the  accordion-like  quality  of 
"consultation,"  the  Department  believes 
that  the  best  approach  is  to  permit  the 
content  of  the  consultation  to  vary  with 
the  proposed  policy  action.  This 
approach  is  very  much  in  keeping  with 
the  "should"  nature  of  the  provision, 
and  makes  sense  as  a  way  of  tailoring 
the  degree  of  consultation  to  the  specific 
action  involved.  In  making  this 
determination,  factors  that  would  affect 
the  degree  of  consultation  include:  The 
seriousness  of  the  Federal  intrusion  into 
State  affairs,  the  seriousness  of  the 
Federal  action  proposed  to  be  taken,  the 
timing  considerations  involved  in  the 
proposed  Federal  action,  and  how  much 
discretion  HUD  has  in  developing  and 
implementing  the  policy. 

In  fashioning  the  nature  of  the 
consultation  with  State  officials,  the 
Department  will  be  mindful  of  the 
Advisory  Committee  Act.  This  Act 
requires  consultations  that  meet  its 
criteria  to  be  conducted  in  a  formal  way, 
including  providing  notice  of  meetings 
and  holding  meetings  on  the  record.  The 
Department  will  determine  on  a  case-by- 
case  basis  whether  this  degree  of 
formality  is  warranted. 
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The  Department  also  wishes  to  note 
that  the  consultation  referred  to  in  the 
Order  should  not  be  confused  with 
"negotiated  rule  making."  Under 
"negotiated  rule  making,"  Federal 
agencies  would  identify  individuals  and 
entities,  and  groups  representing  them, 
that  fairly  represent  the  issues  and 
viewpoints  that  are  likely  to  arise  in 
connection  with  the  rule  making.  These 
individuals  and  groups  would  work  with 
the  agency  to  decide  upon  the  content  of 
the  rule  before  it  is  published  in  the 
Federal  Register.  The  Department  does 
not  consider  the  consultation  provision 
of  the  Order  as  requiring,  or  even 
suggesting,  a  move  to  "negotiated  rule 
making,"  and  will  instead  integrate  the 
consultation  that  is  to  be  accorded  in 
each  case  into  the  Department's  existing 
rule  making  procedures. 

(3)  National  policies  administered  by 
the  States.  With  respect  to  national 
policies  administered  by  the  States,  the 
agency  should  give  the  States  the 
maximum  administrative  discretion 
possible.  Intrusive,  Federal  oversight  of 
State  administration  is  neither 
necessary  nor  desirable. 

This  requirement  has  the  potential  for 
considerable  effect  upon  the 
Department's  policy  initiatives,  since 
many  of  the  Department's  programs 
involve  the  use  of  States  or  their 
political  subdivisions  to  carry  out 
national  policies.  Examples  of  such 
programs  include  the  Public  and  Indian 
Housing  program  (administered  by 
PHAs)  and  the  Community  Development 
Block  Grant  (CDBG)  program 
(administered  by  States  and  Entitlement 
grantees). 

(4)  Undertaking  to  formulate  and 
implement  policies.  Before  the  policy 
development  process  begins,  or  as  soon 
thereafter  as  possible: 

(i)  Encouragement  of  States.  HUD  will 
encourage  States  to  develop  their  own 
policies  to  achieve  program  objectives 
and  to  work  with  appropriate  officials  in 
other  States. 

As  in  the  case  of  consultation,  the 
form  and  degree  of  encouragement  that 
HUD  will  give  will  vary  with  the  facts  of 
the  individual  case. 

(ii)  Uniform,  national  standards.  HUD 
will  refrain,  to  the  maximum  extent 
possible,  from  establishing  uniform, 
national  standards  for  its  programs  and 
activities  and,  when  possible,  will  defer 
to  the  States  to  establish  such 
standards. 

Under  this  criterion,  HUD  will  set 
uniform,  national  standards  only  where 
it  determines,  on  the  basis  of  all  the 
facts  of  a  given  policy  initiative,  that 
such  action  is  necessitated  by  factors 
such  as  the  requirements  of  Federal  law, 
or  that  providing  for  variations  in  the 


statutory  or  regulatory  scheme  is 
necessary  to  the  achievement  of  some 
other  Federal  purpose.  The  term, 
"standards,"  will  be  interpreted  broadly, 
to  include  Federal  program  requirements 
that  States  and  their  political 
jurisdictions  must  meet 

(iii)  Consultation.  When  HUD 
establishes  uniform,  national  standards 
under  this  paragraph  C.(5),  it  will 
consult  with  appropriate  officials  and 
organizations  representing  the  States  in 
developing  the  standards.  See  the 
discussion  of  what  constitutes 
"consultation"  in  section  C.{3)(iv)  of  this 
Notice. 

D.  Agency  Implementation 

(Section  6  of  the  Order) 

(1)  Designated  Official.  (Section  6(a) 
of  the  Order) 

As  noted  earlier,  on  January  4, 1988, 
the  Secretary  designated  the  General 
Counsel  as  the  Designated  Official. 

(2)  Federalism  Assessment — 
(i)  Determination  to  prepare 

Assessment.  (Section  6(b)  of  the  Order) 
The  Designated  Official  will  review 
each  HUD  policy  initiative  that  is 
subject  to  review  under  the  Order  (as 
provided  by  Section  II.B.(1)  of  this 
Notice),  and  will  determine  which  (if 
any)  have  sufficient  "federalism 
implications"  to  warrant  preparation  of 
a  Federalism  Assessment.  A  Federalism 
Assessment  will  be  prepared  for  each 
initiative  for  which  the  Designated 
Official  makes  the  determination. 

In  making  this  determination,  the 
Designated  Official  will  consider  all  the 
facts  and  circumstances  of  the  initiative, 
including  (but  not  limited  to)  (A)  the 
strength  and  nature  of  the  "federalism 
implications"  that  the  policy  would  have 
on  States,  or  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
varius  levels  of  government;  (B)  how 
widespread  the  initiative's  effects  would 
be;  (C)  the  extent  of  HUD's  discretion  in 
undertaking  the  initiative;  and  (D)  the 
extent  to  which  a  Federalism 
Assessment  would  be  a  useful  tool  in 
elucidating  the  issues  involved  and 
positioning  the  initiative  for  internal 
HUD  review,  including  review  by  the 
Secretary. 

(ii)  Content  of  Assessment.  (Section 
6(c)  of  the  Order)  Each  Federalism 
Assessment  will: 

(A)  Contain  the  Designated  OfBcial's 
certification  that  the  policy  initiative  has 
been  assessed  in  light  of  the 
Fundamental  Federalism  Principles 
under  Section  III.B.  and  Appendix  A.  of 
this  Notice,  the  Federalism  Policymaking 
Criteria  under  Section  m.C.  of  this 


Notice,  the  special  requirements  for 
legislative  proposals  under  Section  IV. 
of  this  Notice,  and  the  special 
requirements  for  preemption  of  State 
law  by  Federal  statutes  or  regulations 
under  Section  V.  of  this  Notice. 

(B)  Identify  any  provision  or  element 
of  the  pohcy  initiative  that  is 
inconsistent  with  the  provisions  of  these 
Sections. 

(C)  Identify  the  extent  to  which  the 
policy  initiative  imposes  additional 
costs  or  burdens  in  the  states,  including 
the  likely  source  of  funding  for  the 
States  and  the  ability  of  the  States  to 
fulfill  the  purposes  of  the  policy. 

(D)  Identify  the  extent  to  which  the 
policy  would  affect  the  States'  ability  to 
discharge  traditional  State  governmental 
functions,  or  other  aspects  of  State 
sovereignty.  See  Section  C.  of  this 
Notice  for  the  meaning  of  the  terms  in 
this  paragraph  (D). 

It  should  be  noted  that  a  finding  that  a 
policy  initiative  is  inconsistent  with  the 
Order's  precepts  does  not  (except  as 
provided  for  proposed  legislation  by 
Section  rV.  of  this  Notice)  automatically 
operate  to  prevent  a  proposal  form 
proceeding  forward.  Instead,  the 
initiative  may  proceed  with  internal 
HUD  review,  OMB  analysis,  and  even 
implementation,  in  appropriate 
circumstances. 

(iii)  Review  by  Secretary.  (Section 
6(b).) 

The  Secretary  will  personally 
consider  Federalism  Assessments  at  any 
decisional  point  in  the  pohcy 
formulation  and  implementation  process 
that  the  Secretary  deems  appropriate, 
but  no  later  than  any  step  in  the  process 
at  which  a  significant  decision  is  made 
to  further  the  proposal's  eventual 
implementation. 

Consistent  with  this  guidance,  the 
final  point  at  which  the  Secretary  will 
review  Federalism  Assessments  for 
each  of  the  policy  initiatives  subject  to 
the  Order,  is  as  follows: 

(A)  Regulations  and  policy 
statements:  Before  the  regulation  or 
statement  is  sent  to  OMB  for  review 
under  Executive  Order  12291. 

(B)  Legislative  comments  and 
proposed  legislation:  Before  the 
comment  or  proposal  is  transmitted  to 
its  intended  recipent. 

(C)  Policy  actions:  At  the  final  stage 
in  the  policy  formulation  and 
implementation  process  at  which  a 
significant  decision  is  made  to  further 
the  proposal's  eventual  implementation. 

E.  Federalism  Impact  Statement 

Each  regulation  preamble,  statement 
of  policy,  letter  transmitting  proposed 
legislation  or  legislative  comments,  and 


Federal  Register  /  VoL  53,  Na  182  /  Monday.  August  22.  1968  /  Notices 


other  appropriate  document  exprening 
HUD  poUcy  will  contain  a  "Fefteralism 
Impact  StatemenL"  The  "Statement" 
will  be  siniilar  to  that  cnnently  required 
for  the  Regulatory  Flexibility  Act  Pub. 
L  96-354. 94  StaL  1165  (1960)  [oodified 
at  6  U.S.C  601-612  (Supp.  V 1961)).  The 
"Statement"  will  diacosa  the  proposal's 
federalism  inqiacts,  irrespective  of 
whether  the  proposal  meets  the  Order's 
threshold  of  applicability  under  Section 
U.B.(1)  of  this  Notice.  lU  length,  and  the 
depth  in  which  the  federalism  issues 
wUl  be  discussed,  will  depend  on  the 
number,  complexity,  and  weight  of  the 
federalism  issues  involved. 

F.  OMB  Review 

(Sections  e(c]  and  7(b)  of  the  Order.) 

in  submissions  to  OMB  under 
Executive  Order  12291  and  Circular  A- 
19.  HUD  win  identify  any  proposed 
regulatory  and  statutory  provision  that 
contains  policies  with  federalism 
impUcationa.  will  include  any  current 
Federalism  Assessment  prepared  for  the 
initiative  under  Section  IILD.(2)  of  this 
Notice,  and  will  address  any  federalism 
concerns  that  HUD  determines  to  be 
substantiaL 

rv.  Special  Requirements  for  Legislative 
Proposals 

(Section  5  of  the  Order.) 

AIn  General 

HUD  will  not  transmit  to  Congress, 
formally  or  informally,  propoaed 
legislation  that  meets  any  of  the  criteria 
of  this  Section.  As  noted  in  Section  B.  of 
this  Notice,  this  section  establishes  a 
threahold  for  policy  initiatives  contained 
in  proposed  l^islation.  that  operates 
irrespective  of  the  "federalism 
implications''  involved.  Proposals  that 
do  not  pass  this  threshold  may  not  be 
transmitted  to  Congress- 
Proposals  that  do  meet  this  threshold 
are  subfect  to  further  review  under  main 
body  of  the  Order.  This  ooncliuion  is 
clear  in  the  case  of  paragraphs  B.  and  C 
of  this  Section.  Each  of  these  provisions 
involves  an  "up  or  down" 
determination.  If  the  proposal  passes 
applicable  test,  the  Department  only 
knows  that  the  initiatives  does  not  have 
the  offending  characteristics:  these 
provisions  shed  no  lifl^t  on  the 
suitability  of  the  proposal  from  the 
federalism  perspective,  and  thus,  must 
have  their  "fedwalism  implications" 
reviewed  under  the  main  body  of  the 
Order. 

Paragraph  D.  of  this  Section  involves 
a  slighUy  different  situation.  This 
provision  not  only  indicates  what  may 
be  proscribed    pieewptioo  of  State 
law— but  alao  supports  to  estalish  a  test 
for  determining  what  type  of  preemptioo 


will  be  acceptable — that  which  is 
consistent  with  the  Fundamental 
Federalism  Principles  in  Section  IILB. 
and  has  a  "clearly  legitimate  national 
purpose."  As  noted  in  greeter  detail 
below,  this  provision's  lest  of 
acceptability  is  essentially  the  same  as 
the  requirement  in  section  IILC(3)(U)  of 
this  Notice,  that  the  poUcy  action  be 
"necessitated  by  the  presence  of  a 
problem  of  national  scope." 

The  Department  docs  not  believe  that 
a  proposal  that  meets  this  test  should  be 
exempted  from  farther  review  of  its 
"federalism  impUcations"  under  the 
Order.  The  provision's  test  focuses  on  a 
limited  aspect  of  the  proposal's 
federalism  acceptabiUty.  It  fails  to 
address  many  of  the  other  significant 
features  of  thii  Order,  including 
consultation  with  affected  governmental 
entities:  limiting  the  preemption  to  the 
minimum  necessary  to  achieve  the 
Federal  objective;  giving  States  the 
greatest  administrative  discretion 
possible:  and  refraining  from 
establishing  uniform,  national  standards 
for  Federal  programs.  As  noted  earlier, 
the  presence  of  some  of  these  additional 
provisions  in  the  preemption 
requirements  of  Sisction  V.  of  this  Notice 
lends  support  to  the  conclusion  that  that 
Section  should  be  considered  a 
"complete  system."  separate  and  apart 
from  the  other  elements  of  the  Order. 

In  this  case,  the  Department  believes 
that  the  absence  of  these  additional 
provisions  leads  to  the  conclusion  that 
paragraph  D.  of  this  Section  should  be 
viewed  as  affording  a  "firet  cut"  at 
proposed  preemptive  legislation:  An 
initial  threshold  that  if  met  depends 
upon  the  remainder  of  the  Order  to 
ensure  its  overall  consistency  with  the 
Order's  precepts.  Thus,  proposed 
legislation  that  meets  the  threshold 
under  any  of  the  provisions  of  this 
Section  is  subject  to  fivther  review  and 
analysis  under  the  main  provisions  of 
the  Order. 

B.  Direct  regulation  of  States 

HUD  may  not  direcdy  regulate  the 
States  in  ways  that  would  interfere  with 
fimctiona  essential  to  the  States' 
separate  and  independent  existence  or 
operate  to  directiy  displace  the  States' 
freedom  to  stracture  integral  operations 
in  areas  of  traditional  governmental 
functions. 

The  Department  believes  that  the 
term,  "directly  regulate."  is  best 
interpreted  as  reaching  only  inatances  of 
"pure  legulation"  of  the  States:  visi, 
where  the  purpose  and  direct  effect  of 
the  Federal  action  is  to  control  some 
aspect  of  State  poBcy  making,  such  as  in 
the  case  of  the  wage  and  hour  standards 
requirements  under  MifjiaiNi/Le«9iie  o/ 


Cities  and  Garcia.  Thus,  this  provision 
%vill  not  affect  the  vast  majority  of  HUD 
policy  initiatives  that  deal  with  benefit 
programs.  As  noted  eariier.  although 
benefit  programs  may  impose  conditions 
on  their  receipt  and  use,  any  such 
conditions — however  significant — are 
merely  an  incident  to  achieving  the 
purpose  of  the  program  involved,  and 
cannot  be  said  to  be  an  attempt  to 
"directiy  regulate"  the  State. 

The  types  of  "direct  regulation"  that 
Section  5(a)  proscribes — that  which 
interferes  with  essential  State  functions 
or  displaces  State  policy  making 
prerogativea — is  discussed  more  fully  in 
Section  OLA  of  this  Notice. 

It  should  be  noted  that  if  a  policy 
initiative  that  falls  within  this  paragraph 
B.  involves  the  preemption  of  State  law. 
the  initiative  must  aieet  the  thresholds 
under  both  this  paragraph  and 
paragraph  D.  of  this  Section. 

C  Conditions  on  Assistance 

HUD  may  not  attach  to  its  legislation 
proposals  conditions  that  are  not 
directiy  related  to  tlie  purpose  of  the 
proposal. 

The  Order  limits  the  coverage  of  this 
provision  to  "grants."  The  Department 
believes  that  "grants"  is  undidy  narrow. 
HUD  administen  a  number  of  programs 
offering  a  wide  range  of  "assistance." 
such  as  grants.  loans,  loan  guarantees, 
interest  or  rental  assistance,  and 
mortgage  and  loan  insurance.  The 
concern  expressed  in  the  Order — that 
any  conditions  be  directiy  related  to  the 
policy  initiative — is  valid  across  all 
HUD  programs.  Therefore,  in 
implementing  tliis  provision,  the  limit  on 
conditions  will  apply  to  all  HUD 
legislative  proposals,  irrespective  of  die 
nature  of  the  form  of  assistance 
involved. 

The  Department  wiU  consider 
"conditions"  broadly,  to  mean  statutory 
requirements  associated  with  a 
legislative  proposal  In  determining 
whether  a  condition  is  "directiy  related" 
to  the  proposal's  purpose,  the 
Department  will  consider  all  the 
circumstances  of  the  proposal, 
particulariy  the  extent  to  which  the 
condition  has  a  direct  and  important 
effect  on  the  proposaTs  ability  to  carry 
out  one  or  more  of  its  objectives. 

D.  Preemption. 

HUD  may  not  preempt  State  law, 
unless  (i)  preemption  is  consistent  with 
the  Fuiidaniental  Federalism  Principles 
referred  to  in  Section  D.  and  Appendix 
A  of  tills  Notice,  and  (U)  a  deariy 
legitimate  natiooal  purpoee.  consistent 
with  tite  Federalism  Policymaking 
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Criteria  detoflied  in  Section  E.  of  this 
Notice,  cannot  otherwise  be  met 

The  Department  believes  that  the 
requirement  that  a  permissible 
preemption  involve  a  "clearly  legitimate 
nationid  purpose  that  cannot  otiMtrwise 
be  met"  states  a  dear  standard:  the 
Department  is  to  examine  the  purpose  of 
the  proposal  and  examine  whether  the 
preemfrtian  is  necessary  to  its 
effectuation.  This  requirement  would 
apply  to  all  types  of  proposed 
preemptions,  whether  they  involved 
"pure  regulation"  or  benefit  programs. 

However,  the  meaning  of  the 
requirement  that  the  "national  purpose" 
be  "consistent  with"  the  Federalism 
Policymaking  Criteria  is  not  entirely 
clear.  The  only  reference  in  the  Criteria 
pertaining  to  national  poUcies  is  the 
"problem  of  national  scope" 
requirement  of  Section  ni.C.(2)(ti)  of  this 
Notice.  As  noted  in  tiiat  Section,  the 
Department  beheves  that  this 
requirement  pertains  to  areas  of  "pure 
regulation"  in  which  Federal  action  is 
required  to  address  a  demonstrable, 
nation-wide  problem  that  the  States, 
acting  alone  or  in  concert,  do  not  have, 
or  cannot  obtain,  the  legal  capacity  to 
handle  effectively. 

To  give  full  meaning  to  the  "national 
purpose"  language  and  the  requirement 
for  consistency  with  the  Federalism 
Policymaking  Criteria,  the  Department 
will  use  a  two-part  test.  All  proposed 
preemptions  will  have  to  demonstrate 
that  they  involve  a  cleariy  legitimate 
national  purpose  that  cannot  otherwise 
be  met  In  addition,  preemptions 
involving  "pure  regulation"  will  have  to 
meet  the  "problem  of  national  scope" 
standard  described  above. 

V.  Special  Requirements  for  Preemption 

A.  In  general 

As  noted  above,  this  Section 
establishes  a  complete  system  for  the 
review  and  analysis  of  preemptions  of 
State  law  by  Federal  statutes  and 
regulations.  This  Section  operates 
independenUy  from  the  remainder  of  the 
Order,  and  is  the  sole  determinant  of  the 
suitability  under  the  Order  of  any  matter 
involving  statutory  or  regulatory 
preemption. 

B.  Statutory  preemption 
(Section  4(a)  of  the  Order.) 

To  the  extent  permitted  by  law,  HUD 
will  construe  (in  regulations,  legal 
opinions,  and  otherwise)  a  Federal 
statute  to  preempt  State  law  only  when 
the  statute  contains  an  express 
preemption  provision  or  there  is  some 
other  firm  and  palpable  evidence 
compelling  the  conclusion  that  the 
Congress  intended  preemption  of  State 


law,  or  when  the  exercise  of  State 
authority  directly  conflicts  with  the 
exercise  of  Federal  authority  under  the 
Federal  statute 

The  doctrine  of  Federal  preemption  of 
State  law  reoentiy  summarized  by  the 
United  States  Supreme  Court,  as 
follows: 

It  is  a  familiar  and  well-established 
principle  that  the  Supremacy  Clause. 
U.S.  Const,  Art.  VI,  cl.  2.  invalidates 
state  laws  that  "interfere  with,  or  are 
contrary  to"  federal  law.  Gibbons  v. 
Ogdea.  e  Wheat  L  211  (1824)  (Marshall. 
C.J.].  Under  the  Supremacy  Clause, 
federal  law  may  supersede  state  law  in 
several  different  ways.  First  when 
acting  within  constitutional  limits. 
Congress  is  empowered  to  preempt  state 
law  by  so  stating  in  express  terms.  Jones 
V.  Rath  Packing  Co..  430  U.S.  519,  525 
(1977).  In  the  absence  of  express  pre- 
emptive language.  Congress'  intent  to 
pre-empt  all  state  law  in  a  particular 
area  may  be  iniieiTed  where  the  scheme 
of  Federal  regulation  is  sufRcientiy 
comprehensive  to  make  reasonable  the 
inference  that  Congress  "left  no  room" 
for  supplementary  state  regulation.  Rice 
V.  Santa  Fe  Elevator  Corp..  331  U.S.  218. 
230  (1947).  Pre-emption  of  a  whole  field 
also  will  be  inferred  where  the  field  is 
one  in  whidi  "the  federal  interest  is  so 
dominant  that  the  Federal  system  will 
be  assumed  to  preclude  enforcement  of 
state  laws  on  the  same  subject"  Ibid: 
see  Mines  v.  Davidowitz.  312  U.S.  52 
(1941). 

Even  where  Congress  has  not 
completely  displaced  state  regulation  in 
a  specific  area,  state  law  is  nullified  to 
the  extent  that  it  actually  conflicts  with 
Federal  law.  Such  a  conflict  arises  when 
"compliance  with  both  federal  and  state 
regulations  is  a  physical  impossibility," 
Florida  Lime  B  Avocado  Growers,  Inc.  v. 
Paul.  373  U.S.  132, 142-143  (1963).  or 
when  state  law  "stands  as  an  obstacle 
to  the  accomplishment  and  execution  of 
the  full  purposes  and  objectives  of 
Congress,"  Hines  v.  Davidowitz,  supra, 
at  67.  [Hillsborough  County,  Florida  v. 
Automated  Medical  Laboratories,  Inc., 
471  U.S.  707,  712-13  (1985)]. 

Section  4(a)  appears  to  track  closely 
the  Supreme  Court's  tests  for 
determining  when  a  Federal  statute  may 
be  interpreted  as  preempting  State  law. 
It  should  be  noted,  however,  that  the 
Order's  call  for  "firm  and  palpable 
evidence  compelling  the  conclusion  that 
Congress  intended  preemption  of  State 
law"  seems  somewhat  more  stringent 
than  the  Supreme  Court's  tests  of  when 
preemption  will  be  inferred  in  the 
absence  of  express  preempting  language 
or  a  direct  oonfiict  between  the  State 
and  Federal  law.  As  noted  above,  the 
Supreme  Court's  tests  for  determining 


when  preemption  will  be  inferred  are  (1) 
"where  the  scheme  of  federal  regulation 
is  sufficiently  comprehensive  to  make 
reasonable  the  inference  that  Congress 
left  no  room"  for  State  regulation  and  (2) 
"where  the  field  is  one  in  which  the 
federal  interest  is  so  dominant  that  the 
federal  system  will  be  assumed  to 
preclude  enforcement  of  state  laws  on 
the  same  subject"  (Emphasis  added.) 
Both  of  these  tests  may  be  satisfied  by  a 
lesser  degree  of  intent  to  preempt  than 
the  Order's  "firm  and  palpable 
evidence"  test 

In  many  cases,  determining  whether  a 
preemption  wiU  be  inferred  under 
Section  4(a)  of  the  Order  and  the 
Supreme  Court's  approach  will  yield  the 
same  conclusion.  Section  4(a)'s 
requirement  for  "firm  and  palpable 
evidence"  of  congressional  intent  can  be 
met  by  a  Federal  statutory  provision 
that  contains  sufficienUy  strong 
evidence  that  Congress  intended  to 
"leave  no  room"  for  State  law  or  to 
preclude  State  regulation.  In  these  cases, 
the  analysis  of  legislative  intent  satisfief 
both  the  Supreme  Court's  tests  and 
Section  4(a)'s  "firm  and  palpable 
evidence"  standard.  There  may  well  be 
circumstances,  however,  where  a  given 
proposed  preemption  may  pass  muster 
under  the  Supreme  Court's  "reasonable 
inference"  and  "assumed  prohibition  of 
enforcement"  tests,  but  not  meet  the 
requirement  for  "firm  and  palpable 
evidence." 

In  administering  Section  4(a)  of  the 
Order,  the  Department  will  consider  the 
"firm  and  palpable  evidence"  test  not  as 
creating  a  new  standard  for  the 
preemption  of  State  law,  but  rather  as 
specifying  the  strength  of  congressional 
intent  needed  to  justify  a  preemption. 
Thus,  the  Department  will  apply  the 
"firm  and  palpable"  evidence  test  to  the 
Supreme  Court's  framework  for 
determining  whether  a  Federal  statute 
should  be  considered  preemptive. 
Specifically,  the  Department  will  infer 
preemption  where  (1)  the  scheme  of 
Federal  regulation  is  sufficientiy 
comprehensive  to  provide  firm  and 
palpable  evidence  that  Congress 
intended  to  leave  no  room  for  State 
regulation  or  (2)  the  field  is  one  in  which 
the  Federal  interest  is  sufficiently 
dominant  to  provide  firm  and  palpable 
evidence  that  Congress  intended  to 
preclude  enforcement  of  State  laws  on 
the  same  subject 

C.  Regulatory  Preemption 
(Section  4(b)  of  the  Order.) 

Where  a  Federal  statute  does  not 
preempt  State  law,  HUD  will  construe 
any  authorization  in  the  statute  for  the 
issuance  of  regulations  as  authorizing 
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preemption  of  State  law  by  rule  making 
only  if  the  statute  expressly  authorizes 
issuance  of  preemptive  regulations  or 
there  is  some  other  firm  and  palpable 
evidence  compelling  the  conclusion  that 
the  Congress  intended  to  delegate  to  the 
Department  the  authority  to  issue 
regulations  preempting  State  law. 

Current  case  law  dealing  with 
regulatory  preemption  requires  a 
comparison  between  State  law  and  the 
Federal  law  being  implemented  by 
regulation,  and  a  rational  determination 
by  the  agency  that  the  State  law 
imposes  an  obstacle  to  the  Federal 
objective,  considered  as  a  whole.  In  the 
words  of  Capital  Cities  Cable  v.  Crisp, 
467  U.S.  691,  699  (1984),  "compliance 
with  the  State  law  stands  as  an  obstacle 
to  the  accomplishment  and  execution  of 
the  full  purposes  and  objectives  of 
Congress."  (See  also  Fidelity  Federal 
Savings  and  Loan  v.  de  la  Cuesta,  458 
U.S.  141  (1982),  the  FHLBB  "due  on  sale" 
case.) 

As  in  the  case  of  statutory  preemption 
under  Section  4(a)  of  the  Order,  the 
Department  interprets  Section  4(b)'8 
reference  to  "firm  and  palpable 
evidence  compelling  the  conclusion  that 
Congress  intended  to  delegate  *  *  *  the 
authority  to  issue"  preemptive 
regulations,  as  requiring  a  higher 
standard  of  intent  for  sanctioning 
regulatory  preemption  than  that  found  in 
case  law.  The  Department  will  treat  this 
issue  in  the  same  way  as  statutory 
preemption  (discussed  in  the  preceding 
paragraph).  Specifically,  in  determining 
whether  grounds  for  regulatory 
preemption  exist,  the  Department  will 
consider  whether  there  is  firm  and 
palpable  evidence  that  compliance  with 
the  State  law  stands  as  an  obstacle  to 
the  accomplishment  and  execution  of 
the  full  purposes  and  objectives  of  the 
Congress. 

D.  Minimum  Preemption  Necessary 
(Section  4(c)  of  the  Order.) 

Any  regulatory  preemption  of  State 
law  will  be  limited  to  the  minimum 
necessary  to  achieve  the  objectives  of 
the  statute  pursuant  to  which  the 
regulations  are  promulgated. 

This  provision  contains  the  classic 
"minimum  necessary  to  achieve  ends" 
test.  In  making  determinations  under 
this  provision,  the  Department  will 
closely  examine  all  the  circumstances 
surrounding  the  proposed  preemption, 
including  the  objectives  of  the  Federal 
statutory  and  regulatory  provisions,  the 
State  provisions  affected,  the  degree  of 
Federal  intrusion  into  the  State  law,  and 
how  the  Federal  regulation  can  be 
devised  to  minimize  the  effect  on  State 
law. 


E.  Consultation 
(Section  4(d)  of  the  Order.) 

When  HUD  foresees  the  possibility  of 
a  conflict  between  State  law  and 
federally  protected  interests  within  its 
area  of  regulatory  responsibility,  HUD 
will  consult,  to  the  extent  practicable, 
with  appropriate  officials  and 
organizations  representing  the  States  to 
avoid  the  conflict. 

HUD  construes  the  phrase  "federally 
protected  interests  within  (the  agency's] 
area  of  regulatory  responsibility"  as  any 
legislative  or  regulatory  proposal  that 
may  have  preemptive  effect. 

F.  Notice  and  Opportunity  For 
Participation 

(Section  4(e)  of  the  Order.) 

When  HUD  proposes  to  preempt  State 
law  through  adjudication,  or  rule  making 
under  24  CFR  Part  10.  HUD  will,  to  the 
maximum  extent  practicable,  provide  all 
affected  States  notice  and  an 
opportunity  for  appropriate  participation 
in  the  proceedings. 

For  informal  rule  making,  which 
makes  up  the  vast  majority  of  the 
Department's  regulatory  activity,  this 
requirement  will  generally  involve 
publication  of  the  proposal  in  the 
Federal  Register,  with  reasonable 
opportunity  for  affected  States  and 
others  to  provide  written  comment  on 
the  proposal.  In  appropriate  cases,  HUD 
may  provide  for  alternative  means  of 
notifying  affected  parties  and  securing 
their  participation  in  the  process. 

In  rule  makings  subject  to  this 
paragraph  F.,  HUD  will  generally  not 
proceed  by  interim  rule  or  by  final  rule 
(without  prior  notice  and  opportunity  for 
participation),  even  where  such 
proceedings  would  otherwise  be 
justifiable.  However,  if  the  rule  making 
involves  an  emergency  matter,  or 
congressional-,  OMB-.  or  court-ordered 
deadlines  that  make  advance  notice  and 
opportunity  to  comment  impracticable, 
the  Department  will  provide  alternative 
means  of  securing  participation  of 
Interested  parties  in  the  proceeding  to 
the  greatest  extent  possible,  consistent 
with  the  circumstances  involved. 

VI.  Judicial  Review 

(Section  8  of  the  Order.) 

The  Order  and  this  Notice  are 
intended  only  to  improve  the  internal 
management  of  the  Executive  Branch, 
and  are  not  intended  to  create  any  right 
or  benefit,  substantive  or  procedural, 
enforceable  at  law  by  a  party  against 
the  United  States,  its  agencies,  its 
officers,  or  any  person. 


VII.  Intergovernmental  Review  of 
Federal  Programs 

(Section  3(a)  of  the  Order.) 

Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  remains  in  effect  for  the 
programs  and  activities  to  which  it 
applies. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington.  DC  20410. 

Dated:  August  9, 1988. 
|.  Michael  Dorsey, 

General  Counsel. 

Appendix  A 

Sec.  2.  Fundamental  Federalism 
Principles 

In  formulating  and  implementing 
policies  that  have  federalism 
implications.  Executive  departments  and 
agencies  shall  be  guided  by  the 
following  fundamental  federalism 
principles: 

(a)  Federalism  is  rooted  in  the 
knowledge  that  our  political  liberties  are 
best  assured  by  limiting  the  size  and 
scope  of  the  national  government. 

(b)  The  people  of  the  United  States 
created  the  national  government  when 
they  delegated  to  it  those  enumerated 
government  powers  relating  to  matters 
beyond  the  competence  of  the  individual 
States.  All  other  sovereign  powers,  save 
those  expressly  prohibited  the  States  by 
the  Constitution,  are  reserved  to  the 
States  or  to  the  people. 

(c)  The  constitutional  relationship 
among  sovereign  governments,  State 
and  national,  is  formalized  in  and 
protected  by  the  Tenth  Amendment  to 
the  Constitution. 

(d)  The  people  of  the  States  are  free, 
subject  only  to  restrictions  in  the 
Constitution  itself  or  in  constitutionally 
authorized  Acts  of  Congress,  to  define 
the  moral,  political,  and  legal  character 
of  their  lives. 

(e)  In  most  areas  of  governmental 
concern,  the  States  uniquely  possess  the 
constitutional  authority,  the  resources, 
and  the  competence  to  discern  the 
sentiments  of  the  people  and  to  govern 
accordingly.  In  Thomas  Jefferson's 
words,  the  States  are  "the  most 
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competent  administrations  for  our 
domestic  concema  and  the  surest 
bulwariu  against  antirepublican 
tendencies." 

(f]  The  nature  of  our  constitutional 
system  encourages  a  healthy  diversity  in 
the  public  policies  adopted  by  the 
people  of  the  several  States  according  to 
their  own  conditions,  needs,  and  desires. 
In  the  search  for  enlightened  public 
policy,  individual  States  and 
communities  are  free  to  experiment  with 
a  variety  of  approaches  to  public  issues. 

(g)  Acts  of  the  national  government — 
whether  legislative,  executive,  or 
judicial  in  nature — that  exceed  the 
enumerated  powers  of  that  government 
under  the  Constitution  violate  the 
principle  of  federalism  established  by 
the  Framers. 

(h)  Policies  of  the  national  government 
should  recognize  the  responsibility  of — 
and  should  encourage  opportunities 
for — individuals,  families, 
neighborhoods,  local  government,  and 
private  associations  to  achieve  their 
personal,  social,  and  economic 
objectives  through  cooperative  effort. 

(i)  In  the  absence  of  clear 
constitutional  or  statutory  authority,  the 
presumption  of  sovereignty  should  rest 
with  the  individual  States.  Uncertainties 
regarding  the  legitimate  authority  of  the 
national  government  should  be  resolved 
against  regulation  at  the  national  level. 

Appendix  B — hnplementatioo  of 
Executive  Order  12612,  Federalism 

Appendix  B  contains  a  form  that 
should  be  filled  out  for  each  HUD  policy 
initiative  that  is  subject  to  Executive 
Order  12612.  The  form  is  based  upon  the 
guidance  set  forth  in  the  rest  of  this 
notice. 

The  form  has  tliree  aections: 

1.  Section  I.  Governs  the  preemption  of 
State  law  by  Federal  statutes  and  regulations. 
(Section  4  of  the  Order  and  Sections  II.D.  and 
V.  of  the  Notice.) 

2.  Section  11.  Contains  special  requirements 
for  proposed  legislation.  (Section  S  of  the 
Order  and  Sections  II.C.  and  IV.  of  the 
Notice.) 

3.  Section  III.  Prescribes  standards  for  the 
review  and  analysis  of  initiatives  that  have 
policies  with  federalism  implications. 
(Sections  1  through  3  aod  6  and  7  of  the 
Order,  and  Sections  II.B.  and  III.  of  the 
Notice.) 

In  filling  out  this  form,  each  of  the  sections, 
and  the  questions  in  each  of  the  sections, 
should  be  answered  in  numerical  order.  The 
following  overall  guidance  should  be  noted: 

(A)  If  the  propoval  involves  the  preemption 
of  State  law  by  Federal  statutes  or 
regulations,  only  Section  I.  should  be  filled 
out. 

(B)  If  the  proposal  involves  proposed 
legislation.  Section  H.  should  be  answered. 

(C)  If  the  proposal  involves: 


(i)  Proposed  legislation  that  is  not  barred 
from  transmission  to  Congress  under  Section 
II.,  or 

(ii)  Any  other  policy  initiative,  other  than  a 
preemption  under  Section  I. 

Section  III.  Should  be  addressed. 

Each  section  contains  specific  guidance  for 
answering  its  paragraphs. 

I.  PREEMPTION  OF  STATE  LAW  BY 
FEDERAL  STATUTES  OR  REGULATIONS 

DESCRIPTION  OF  DMITIATIVE: 

NATURE  OF  INTnATTVE: 

Regulation. 

Proposed  legislation. 

Legislative  comment. 

Policy.statement 

Other  policy  action  (specify): 

A.  APPUCABUJTY:  Does  the  proposed 
preemption  involve  the  preemption  of  State 

law  by  a  Federal  statute  or  regulation 

YES NO 

IF  THE  ANSWER  IS  NO,  PROCEED  TO 
SECTIONS  n  AND  IH 

IF  THE  ANSWER  IS  YES,  PROCEED  WITH 
THE  REST  OF  THIS  SECTION  ONLY:  WHEN 
THIS  SECTION  IS  COMPLETED.  PROCEED 
NO  FARTHER  WITH  THIS  FORM. 

B.  STATUTORY  OR  REGULATORY 
PREEMPTION: 

1.  What  is  the  nature  of  the  preemption: 
By  statute? YES NO 

By  regulation? YES NO 

Explain: 

2.  Does  the  proposed  preemption  meet  the 
guidance  provide  in  Section  V.B.  OR  C.  of 
the  Notice  for  statutory  OR  regulatory 
preemption,  as  appropriate? 

YES No  (This  determination  and 

explanation  will  be  made  by  the  Office  of 
Legislation  and  Regulations.)  Explain: 

C.  MINIMUM  PREEMPTION 
NECESSAR  Y—REGULA  TOR  Y 
PREEMPTION.  For  preemption  by  regulation 
only,  is  the  preemption  limited  to  the 
minimum  necessary  to  achieve  the  objectives 
of  the  authority  imder  which  the  regulation  is 
promulgated? 

YES NO  Explain: 

D.  CONSULTATION.  Explain  the  steps 
that  have  been  taken,  or  are  planned,  to 
consult  with  appropriate  officials  and 
organizations  to  avoid  preemption: 

II.  SPECL\L  REQUIREMENTS  FOR 
PROPOSED  LEGISLATION. 

DESCRIPTION  OF  INniATIVE: 

NATURE  OF  INITTATIVE: 

Regulation. 

Proposed  legislation. 

Le^alativs  comment 

Policy^tatement. 

Other  policy  action  (specify): 

A.  APPUCABIUTY.  Does  the  proposal 

involve  proposed  legislation? YES 

NO. 


IF  THE  ANSWER  IS  NO,  PROCEED  TO 
SECTION  m 

IF  THE  ANSWER  IS  YES.  CONTINUE  WITH 
THE  REST  OF  THIS  SECTION 

B.  DIRECT  REGULA  TION  OF  STA  TES. 
Does  the  proposal  involve  "pure  regulation." 
in  which  the  primary  purpose  and  direct 
effect  of  the  proposal  is  to  regulate  States  in 
certain  significant  areas  and  ways?  (If  the 
proposal  involves  a  grant,  loan,  interest  or 
rental  assistance,  mortgage  or  loan  insurance, 
or  other  assistance  program,  the  answer  is 
NO.) 

YES NO.  (The  Office  of 

Legislation  and  Regulations  will  make  this 
determination  and  provide  the  explanation.) 
Explain: 

C.  CONDITIONS  ON  ASSISTANCE.  Does 
the  proposal  involve  conditions  that  are  not 
directly  related  to  its  purpose? 

YES NO.  (The  Office  of 

Legislation  and  Regulations  will  make  this 
determination  and  provide  the  explanation ) 
Explain: 

D.  PREEMPTION. 

1.  In  general.  Does  the  proposal  involve 
preemption  of  State  law  (other  than  a 
preemption  under  Section  L)? 

YES NO.  Explain: 

2.  Threshold  If  the  answer  is  YES,  (a)  is 
the  proposed  preemption  consistent  with  the 
Fundamental  Federalism  Principles  in 
Appendix  A  of  the  Notice  and  (b)  does  the 
proposed  preemption  involve  a  cleariy 
legitimate  national  purpose  that  cannot 
otherwise  be  met,  and  in  the  case  of  "pure 
regulation."  is  the  Federal  preemption 
necessary  to  address  a  demonstrable,  nation- 
wide problem  that  States,  acting  alone  or  in 
concert,  do  not  have,  or  cannot  obtain,  the 
legal  capacity  to  handle  effectively? 

YES NO  (The  Office  of 

Legislation  and  Regulations  will  make  this 
determination  and  provide  the  explanation.) 
Explain: 

IF  THE  ANSWER  TO  EITHER  QUESTION  B. 
OR  G  IS  YES,  OR  IF  THE  ANSWER  TO 
QUESTION  D.2.  (a)  OR  (b)  IS  NO,  THE 
PROPOSAL  MAY  NOT  BE  SENT  TO 
CONGRESS.  OTHEREWISE.  PROCEED  TO 
SECTION  ffl 

III.  POUCIES  THAT  HAVE  FEDERAUSM 
IMPUCATIONS 

DESCRIPTION  OF  INITIATIVE: 

NATURE  OF  INmATTVE: 

Regulation. 

Proposed  legislation. 

Legislative  comment. 

PoUcy  statement 

Other  policy  action  (specify): 

A.  APPLICABILITY  OF  ORDER.  Does  the 
Order  apply  to  the  policy  initiative? 

1.  Effects  on  State*.  Doe*  the  initiative 
have  "federalism  implications:"  does  it  have, 
or  will  it  have  %viien  implemented,  substantial 
direct  effects  on  the  States  (including  their 
political  subdivisioRs).  or  on  the  relationship 
l>etween  the  Federal  government  and  the 
States,  or  on  the  distribution  of  power  and 
responsibilities  among  the  various  levels  of 
government? 
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YES NO.  Explain: 

IF  THE  ANSWER  TO  THIS  QUESTION  IS 
NO,  PROCEED  NO  FARTHER  WITH  THIS 
FORM 

IF  THE  ANSWER  IS  YES,  PROCEED  TO 
PARAGRAPH  2.  OF  THIS  SECTION 

2.  Need  for  review  under  Order. 

a.  Lack  of  HUD  discretion.  Do  the  elements 
of  the  initiative  that  have  "federalism 
implications"  involve  little  or  no  HUD 
discretion? 

YES NO.  If  YES.  explain: 

b.  Review  is  unnecessary.  Would  review  of 
the  elements  of  the  initiative  that  have 
"federalism  implications"  be  unnecessary, 
because  review  is  not  feasible,  further  review 
would  be  redundant,  or  otherwise? 

YES NO.  If  YES,  explain: 

c.  Inspector  General.  Does  the  initiative 
involve  a  function  of  the  Inspector  General 
under  the  Inspector  General  Act  of  1978? 

YES NO.  If  YES,  explain: 

IF  THE  ANSWER  TO  PARAGRAPH  2.a.,  b., 
OR  c.  is  YES  PROCEED  NO  FARTHER  WITH 
THIS  FORM.  OTHERWISE,  PROCEED  TO 
THE  REST  OF  SECTION  III 

B.  FUNDAMENTAL  FEDERALISM 
PRINCIPLES.  Has  the  formulation  and 
implementation  of  the  policy  initiative  been 
guided  by  the  Fundamental  Federalism 
Principles  referred  to  in  Section  III.B.  and 
Appendix  A  of  the  Notice? 

YES NO 

C.  FEDERAL  POLICYMAKING  CRITERIA. 
1 .  Limit  the  policymaking  discretion  of 

States. 

a.  Applicability.  Does  the  policy  initiative 
involve  matters  of  "pure  regulation."  in  which 
the  primary  purpose  and  direct  effect  of  the 
policy  is  to  regulate  some  aspect  of  State 
interest?  (If  the  policy  initiative  involves  a 
grant,  loan,  interest  or  rental  assistance, 
mortgage  or  loan  insurance,  or  other 
assistance  program,  the  answer  is  NO.) 

YES NO  Explain: 

IF  THE  ANSWER  TO  THIS  QUESTION  IS 
YES,  PROCEED  WITH  THE  REST  OF 
PARAGRAPH  C.l.  OF  THIS  SECTION.  IF 
THE  ANSWER  IS  NO.  PROCEED  TO 
PARAGRAPH  C.2.  OF  THIS  SECTION 

b.  Statutory  authority.  Indicate  the 
statutory  authority  for  the  policy  initiative: 

c.  Constitutional  authority.  Is  the 
constitutional  authority  for  the  policy 
initiative  clear  and  certain? 

YES NO.  (This  answer  will  be 

provided  and  explained  by  the  Office  of 
Legislation  and  Regulations.)  Explain: 

d.  Problem  of  national  scope.  Is  action  at 
the  Federal  level  required  to  address  a 
demonstrable,  nation-wide  problem  that 
States  (acting  alone  or  in  concert!  do  not 
have,  or  cannot  obtain,  the  legal  capacity  to 
handle  effectively?  (This  answer  will  be 
provided  and  explained  by  the  Office  of 
Legislation  and  Regulations.) 

YES NO.  Explain: 

e.  Need  for  the  initiative.  State  the  need  for 
the  policy  initiative: 


f.  Consultation.  State  the  consultation  with 
States  that  has  taken  place,  or  that  is 
planned,  for  the  policy  initiative: 

2.  National  policies  administered  by  the 
States.  For  national  policies  administered  by 
the  States,  does  the  initiative  give  the  States 
the  maximum  administrative  discretion 
possible? 

YES NO.  Explain: 

3.  Undertaking  to  formulate  and  implement 
policies.  At  the  earliest  point  in  the  policy 
development  process  possible,  has  the 
Department: 

a.  Encouragement  of  States.  Encouraged 
States  to  develop  their  own  policies  to 
achieve  program  objectives  and  to  work  with 
appropriate  officials  in  other  States? 

YES NO.  Explain: 

b.  Uniform  national  standards.  Refrained 
from  establishing  uniform,  national  standards 
and,  when  possible,  deferred  to  the  States  to 
establish  the  standards? 

YES NO.  Explain: 

c.  Consultation.  Consulted  with  the  States 
in  developing  such  standards? 

YES NO.  Explain  the  nature  of 

the  consultation  that  either  has  taken  place 
or  that  is  planned: 

4.  Federalism  Assessment.  Does  the 
proposal  have  sufficient  federalism 
implications  to  warrant  the  preparation  of  a 
Federalism  Assessment? 

YES NO.  (The  Office  of  General 

Counsel  will  determine  the  need  for  an 
Assessment  and,  if  needed,  will  prepare  it.) 
Explain: 

[FR  Doc.  88-18976  Filed  8-19-88;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Meeting  of  the  Alaska  Land  Use 
Council 

As  required  by  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA),  Pub.  L.  96-487,  dated 
December  2, 1980,  section  1201, 
Paragraph  (h),  the  Alaska  Land  Use 
Council  will  meet  at  9:00  a.m.,  Tuesday, 
September  20, 1988,  at  the  Fairbanks 
North  Star  Borough  Assembly  Chamber, 
809  Pioneer  Road,  Fairbanks,  Alaska. 

The  tentative  agenda  for  the  Council 
will  include  consideration  of: 
National  Park  Service  Wilderness 
Recommendations 

Bering  Land  Bridge  National  Preserve 

Kenai  Fjords  National  Park 

Yukon-Charley  Rivers  National 
Preserve 

Gates  of  the  Arctic  National  Park  & 
Preserve 

Lake  Clark  National  Park  &  Preserve 

Wrangell/St,  Ellas  National  Park  & 
Preserve 

Aniakchak  National  Monument  & 


Preserve 
Cape  Knisenstem  National  Monument 
Glacier  Bay  National  Park  &  Preserve 
Noatak  National  Preserve 
Denali  National  Park  &  Preserve 
Katmai  National  Park  &  Preserve 
Kobuk  Valley  National  Park 
U.S.  Fish  &  Wildlife  Service  Wilderness 
Recommendations 
Alaska  Peninsula  National  Wildlife 

Refuge 
Becharof  National  Wildlife  Refuge 
Kenai  National  Wildlife  Refuge 
U.S.  Fish  &  Wildlife  Service 

Comprehensive  Conservation  Plans 
Arctic  National  Wildlife  Refuge 
Alaska  Maritime  National  Wildlife 
Refuge 
BLM  Utility  Corridor  RMP 
BLM  ANILCA  1001  Report 
Steller  Sea  Lion-Noi  them  Fur  Seal 

Cooperative  Planning  Zone 
Alaska  Land  Use  Council  1967-88  Work 

Program 
NPS  Draft  Management  Policies. 

Briefing  on  the  Tongass  Land 
Management  Plan  Revision  Process. 
Other  items  as  may  be  appropriately 
considered  by  the  Council, 

Any  individual  desiring  to  appear 
before  the  Council  to  address  any  of  the 
above  matters  or  other  matters  of 
general  concern  to  the  Council  should 
contact  either  Cochairman's  office 
before  the  close  of  business  Thursday, 
September  1, 1988. 

The  public  is  invited  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 

Alaska  Land  Use  Council,  Office  of  the 
Federal  Cochairman,  1689  C  Street, 
Suite  100,  Anchorage,  Alaska  99501, 
(907)  272-3422,  (FTS)  271-5485. 

Alaska  Land  Use  Council,  Office  of  the 
State,  Cochairman  Designee,  P.O.  Box 
AW,  Juneau,  Alaska  99811,  (907)  465- 
3562, 
or 

2600  Denali  Street,  Suite  700,  Anchorage. 
Alaska  99503,  (907)  274-3528. 

August  16, 1988. 

Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  88-18919  Filed  8-19-88;  8:45  am] 
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Bureau  of  Land  Management 
[OR-030-08-4322-O2-GP8-222] 

Vale  District  Grazing  Advisory  Board; 
Meeting 

AGENCY:  Vale  District,  Bureau  of  Land 
Management,  Interior. 


action:  Notice  of  meeting,  Vale  District 
Grazing  Advisory  Board. 

SUMMARY:  Notice  is  given  in  accordance 
with  Pub.  L.  92-463  that  a  meeting  of  the 
Vale  District  Grazing  Advisory  Board 
will  be  held  September  29, 1988. 

The  agenda  for  the  meeting  will 
include:  an  update  on  BLM  activities  in 
the  Trout  Creek  Mountains,  BLM's 
response  and  policy  in  dealing  with  the 
current  drought,  the  District's  riparian 
management  program,  and  range 
improvement  projects.  Range 
improvement  projects  will  include  Hscal 
year  1988  accomplishments,  projects 
which  will  extend  into  fiscal  year  1989, 
and  possible  future  projects. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  or  may  file 
written  statements  for  the  Board's 
consideration.  Anyone  wishing  to  make 
oral  statements  may  do  so  at  1:30  p.m. 
the  day  of  the  meeting. 

Summary  minutes  of  the  Board's 
meeting  will  be  maintained  in  the 
district  office  and  will  be  available 
during  regular  business  hours  for  public 
inspection,  or  personal  copies  may  be 
purchased  for  the  cost  of  duplication, 
within  30  days  following  the  meeting. 
DATES:  The  meeting  will  begin  at  8:00 
a.m.  September  29, 1988. 
ADDRESSES:  The  meeting  will  begin  at 
the  conference  room  of  the  District 
Office,  100  Oregon  Street,  Vale,  OR 
97918.  The  meeting  will  continue  at  Poall 
Creek,  near  Brogan,  Oregon,  until  noon. 
The  meeting  will  reconvene  at  the  Vale 
District  Office  conference  room  at  1:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT! 

Gerard  Hubbard,  Bureau  of  Land 

Management,  Vale  District,  P.O.  Box 

700. 100  Oregon  Street,  Vale.  OR  97918. 

David  Lodzinski, 

Acting  District  Manager. 

|FR  Doc.  88-18942  Filed  8-19-88;  8:45  am] 

BILUNG  CODE  4310-33-M 


[OR-030-08-4322-02-CP8-221] 

Vale  District  Multiple-Use/Council 
Advisory  Board;  IMeeting 

AGENCY:  Vale  District.  Bureau  of  Land 
Management.  Interior. 
action:  Notice  of  meeting.  Vale  District 
Multiple-Use  Advisory  Council. 

SUMMARY:  Notice  is  given  in  accordance 
with  Pub.  L.  92-463  that  a  meeting  of  the 
Vale  District  Multiple-Use  Advisory 
Council  will  be  held  September  16, 1988. 

The  agenda  for  the  meeting  will 
include:  an  update  on  activities  in  the 
Trout  Creek  Mountains,  actions  taken 


on  the  proposed  National  Historic 
Oregon  Trail  Interpretive  Center,  the 
Recreation  2000  report,  Wild  Horse 
Program  update,  fire  season  summary. 
Council  input  on  the  district's  riparian 
program,  response  to  the  1988  drought, 
purposes  and  roles  of  the  Advisory 
Council,  and  selection  of  future  issues 
for  the  Council's  input. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  or  may  file 
written  statements  for  the  Council's 
consideration.  Anyone  wishing  to  make 
oral  statements  may  do  so  at  1:15  p.m. 
the  day  of  the  meeting. 

Summary  minutes  of  the  Council's 
meeting  will  be  maintained  in  the 
district  office  and  will  be  available 
during  regular  business  hours  for  public 
inspection,  or  personal  copies  may  be 
purchased  for  the  cost  of  duplication, 
within  30  days  following  the  meeting. 
DATE:  The  meeting  will  begin  at  9:00  a.m. 
September  16, 1988. 

ADDRESSES:  The  meeting  will  take  place 
in  the  conference  room  of  the  District 
Office,  100  Oregon  Street,  Vale.  OR 
97918. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerard  Hubbard,  Bureau  of  Land 
Management,  Vale  District,  P.O.  Box 
700, 100  Oregon  Street,  Vale,  OR  97918. 
David  Lodzinski, 
Acting  District  Manager. 
(FR  Doc.  88-18943  Filed  8-19-88;  8:45  am] 

BILUNQ  CODE  4301-33-M 


National  Park  Service 

Abandoned  Shipwreck  Act;  Public 
Meetings 

agency:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  public  meetings. 

SUMMARY:  This  is  to  provide  notice  to 
Federal,  State  and  local  agencies,  Indian 
tribes,  sport  divers,  diveboat  operators, 
salvors,  archeologists,  historic 
preservationists,  fishermen  and  other 
interests  that  the  National  Park  Service 
will  be  holding  public  meetings  prior  to 
developing  and  publishing  the  advisory 
guidelines  required  under  the 
Abandoned  Shipwreck  Act  of  1987  (Pub. 
L.  100-298).  The  guidelines  are  to  assist 
State  and  Federal  agencies  in 
developing  legislation  and  regulations  to 
carry  out  their  responsibilities  under  the 
Act.  The  Act  requires  that  the  Director 
of  the  National  Park  Service,  acting  on 
behalf  of  the  Secretary  of  the  Interior, 
develop  the  guidelines  after  consulting 
with  appropriate  public  and  private 
sector  interests.  The  public  meetings  are 
designed  to  provide  maximum 


opportunity  for  input  and  advice  from 
public  and  private  sector  interests  on 
the  development  of  the  guidelines. 
DATES:  Written  comments  are  invited 
and  should  be  submitted  on  or  before 
October  31, 1988.  Participation  is  invited 
at  public  meetings  to  be  held  September 
7, 1988;  September  13, 1988;  September 
14. 1988;  September  19, 1988:  and 
October  6, 1988.  See  SUPPLEMENTARY 
INFORMATION  below  for  details. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Dr.  Bennie  C.  Keel, 
Departmental  Consulting  Archeologist, 
National  Park  Service,  Department  of 
the  Interior,  P.O.  Box  37127. 
Washington.  DC  20013-7127.  or 
delivered  to  Room  4127C,  1100  L  Street 
NW.,  Washington,  DC,  between  8:00 
a.m.  and  4:30  p.m.  Public  meetings  will 
be  held  in  Washington,  DC;  San 
Francisco,  California;  Seattle, 
Washington;  Austin,  Texas;  and 
Beaufort,  North  Carolina.  See 
SUPPLEMENTARY  INFORMATION  below  for 
details. 

FOR  FURTHER  INFORMATION  CONTACT 

Michele  C.  Aubry.  Office  of  the 
Departmental  Consulting  Archeologist. 
National  Park  Service.  Washington,  DC, 
at  202-343-1879  or  FTS  343-1879.  For 
specific  meeting  location  information 
contact: 

Patricia  C.  Knoll,  Archeological 
Assistance  Division,  National  Park 
Service,  P.O.  Box  37127,  Washington. 
DC.  20242,  at  202-343-^110  or  FTS 
343-4410 

Holly  Bundock,  Office  of  Public  Affairs. 
Western  Region,  National  Park 
Service,  450  Golden  Gate  Avenue, 
P.O.  Box  36063,  San  Francisco, 
California  94102,  at  415-556-5560  or 
FTS  556-5560 

James  Thomson,  Regional  Archeologist. 
Pacific  Northwest  Region,  National 
Park  Service,  83  South  King  Street, 
Suite  212,  Seattle,  Washington  98104, 
at  206-442-0791  or  FTS  399-0791 

J.  Barto  Arnold,  III,  Texas  Underwater 
Archeologist,  Texas  Historical 
Commission,  P.O.  Box  12276,  Capitol 
Station,  Austin,  Texas  78711,  at  512- 
463-6098 

Rodney  Barfield.  Director,  North 
Carolina  Maritime  Museum,  315  Front 
Street.  Beaufort.  North  Carolina  28516, 
at  919-728-7317. 

SUPPLEMENTARY  INFORMATION:  The 

National  Park  Service  wishes  to  afford 

an  opportunity  for  direct  public  input 

regarding  the  various  provisions  of  Pub. 

L.  100-298  prior  to  developing  and 

publishing  proposed  advisory 

guidelines.  It  is  the  intent  of  the  National 

Park  Service  to  seek  out  ideas, 

comments  and  suggestions  from  public 
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and  private  interest  groups.  Accordingly, 

five  public  meetings  have  been 

scheduled  as  follows: 

Washington,  D.C. — September  7, 1988, 
7:00  pjn.  to  10:00  p.m.  Anacostia 
Substation,  Special  Operations-Park 
Police  Facility,  Anacostia  Park, 
between  South  Capitol  &  11th  Streets. 
Host:  National  Capital  Region, 
National  Park  Service 

San  Francisco,  California — September 
13, 1988,  7:00  p.m.  to  10:00  p.m.  Golden 
Gate  National  Recreation  Area,  Fort 
Mason,  Headquarters  Building  201, 
General  Meeting  Area  (1st  floor). 
Host:  Western  Region,  National  Park 
Service 

Seattle,  Washington — September  14. 
1988,  6:30  p  Jn.  to  10:30  p.m.  Federal 
Office  Building,  South  Auditorium 
Conference  Room,  909  First  Avenue 
(entrance  on  1st  Ave.  side].  Host: 
Pacific  Northwest  Region,  National 
Park  Service 

Austin,  rexoA— September  19, 1988,  6:30 
p.m.  to  10:30  p.m.  Stephen  F.  Austin 
State  Office  Building.  Room  118, 17th 
&  Congress.  Hosts:  Texas  Historical 
Commission  and  Texas  Antiquities 
Committee 

Beaufort,  North  Carolina — October  6, 
1988, 12:00  p.m.  to  2:00  p  jn.  North 
Carolina  Maritime  Museum, 
Auditorium,  315  Front  Street.  Hosts: 
North  Carolina  Maritime  Museum  and 
North  Carolina  Historic  Preservation 
Office 
Because  of  limited  monetary  and 

human  resources,  the  National  Park 

Service  has  selected  the  locations  for 

public  meetings  based  on  the  following 

criteria: 

(1)  Offers  from  States  and  others  to 
host  public  meetings; 

(2)  The  abUity  of  the  National  Park 
Service  to  combine  public  meetings  with 
other  program  related  travel; 

(3)  The  size  of  the  local  diving 
community; 

(4)  The  amount  of  tourist  related 
diving  activity; 

(5)  The  proximity  to  large  numbers  of 
historic  shipwrecks;  and 

(6)  The  availability  of  public 
transportation,  including  commercial  air 
transportation,  to  the  location. 

Additional  public  meetings  are  being 
considered  for  Montpelier,  Vermont; 
Sault  Ste.  Marie,  Michigan:  New 
Orleans,  Louisiana;  Orlando,  Florida; 
Savannah,  Georgia;  and  Philadelphia, 
Pennsylvania.  Any  additional  meetings 
would  be  scheduled  to  take  place  during 
the  month  of  October,  with  comments 
due  on  or  before  October  31, 1988.  A 
separate  notice  would  appear  in  the 
Federal  Register  to  announce  any 
additional  meetings. 


Public  Meetiiig  Procedures 

Any  individual  may  appear  and  speak 
on  his  or  her  own  behalf  or,  if  so 
authorized,  on  behalf  of  a  Federal.  State 
or  local  Government,  Indian  tribe,  civic 
group,  business,  club,  association  or 
private  group,  subject  to  the  rules 
provided  below.  Each  organization  may 
have  one  authorized  speaker.  The 
Moderator  will  announce  any  specific 
rules  to  govern  the  meeting  as  required 
at  the  beginning  of  the  hearing. 

Individuals  desiring  to  speak  at  the 
public  meeting  are  encouraged  to  pre- 
register  by  writing  to  or  calling  the 
appropriate  contact  person  above. 
Before  the  hearing  begins,  individuals 
also  may  register  to  speak  by  notifying 
the  Court  Reporter,  who  will  be  making 
a  transcript  of  the  meeting. 

Elected  and  other  public  and  tribal 
officials  will  be  heard  first,  followed  by 
representatives  of  other  organizations. 
Persons  registered  to  speak  on  their  own 
behalf  will  then  be  called  in  the  order  in 
which  they  registered. 

Speakers  should  give  their  name  and 
address  or,  if  representing  an 
organization,  their  name  and  the 
organization's  name  and  address. 

Speakers  representing  organizations 
will  be  limited  to  ten  (10)  minutes,  and 
individuals  to  five  (5)  minutes. 
Additional  prepared  statements 
pertaining  to  the  subject  may  be 
submitted  to  the  Court  Reporter  at  the 
public  meeting  or  to  Dr.  Bennie  C.  Keel 
at  the  above  address. 

The  National  Park  Service  has 
identified  the  following  issues  to  be  of 
major  interest  and  in  need  of  discussion 
at  the  public  meetings: 

1.  How  should  an  historic  shipwreck 
be  defined? 

2.  Should  the  States  retain  title  to  all 
artifacts  and  materials  recovered  from 
abandoned  historic  shipwrekcs?  If  not, 
what  portion  should  be  retained? 

3.  What,  if  any,  restrictions  should  be 
placed  on  sport  divers,  salvors, 
fishermen,  scientific  researchers,  and 
others  desiring  access  to  abandoned 
historic  shipwreck  sites? 

4.  What,  if  any,  restrictions  should  be 
placed  on  sport  divers,  salvors, 
fishermen,  scientific  researchers,  and 
others  on  removal  of  artifacts  from 
abandoned  historic  shipwreck  sites? 

5.  What,  if  any,  penalties  or  fines 
should  be  assessed  against  sport  divers, 
salvors,  fishermen,  scientific 
researchers,  and  others  who  violate 
provisions  in  a  State's  program  to 
manage  historic  shipwrecks? 

6.  Should  monetary  rewards  or  other 
incentives  be  made  available  for 
reporting  the  discovery  of  historic 
shipwreck  sites  or  the  violation  of 
provisions  in  a  State's  program? 


7.  Should  the  States  provide  training 
courses  to  sport  divers  on  archeological 
methods  that  would  lead  to 
paraprofessional  certification? 

8.  Should  the  States  encourage  and 
use  sport  diver  volunteers  during  the 
conduct  of  archeological  surveys  and 
excavations  of  historic  shipwreck  sites? 

Background 

Upon  enactment  of  the  Abandoned 
Shipwreck  Act  of  1987  (the  Act.  43 
U.S.C.  2101  et  seq.],  the  United  States 
immediately  asserted  title  to  three 
classes  of  abandoned  shipwrecks  that 
are  located  in  or  on  the  submerged  lands 
of  a  State.  Specifically,  the  United  States 
asserted  title  to  any  abandoned 
shipwreck  that  is: 

(1)  Embedded  in  a  State's  submerged 
lands; 

(2)  Embedded  in  coralline  formations 
protected  by  a  State  on  its  submerged 
lands;  or 

(3)  On  a  State's  submerged  lands  and 
included  in  or  determined  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places. 

The  Act  removes  the  three  classes  of 
abandoned  shipwrecks  from  the 
jurisdiction  of  the  law  of  salvage  and  the 
law  of  finds. 

With  two  exceptions,  simultaneously 
with  the  U.S.  assertion  of  title,  the 
United  States  transferred  title  of  the 
three  classes  of  abandoned  shipwrecks 
to  the  State  in  or  on  whose  submerged 
lands  the  shipwreck  is  located.  The 
exceptions  relate  to  any  abandoned 
shipwreck  that  is  located  in  or  on  public 
(meaning  Federal)  lands  or  Indian  lands. 
The  Act  states  that  any  abandoned 
shipwreck  that  is  located  in  or  on  public 
lands  remains  the  property  of  the  United 
States  Government  while  any 
abandoned  shipwreck  that  is  located  in 
or  on  Indian  lands  remais  the  property 
of  the  Indian  tribe  owning  such  lands. 

In  transferring  title  of  the  three 
classes  of  abandoned  shipwrecks  to  the 
States,  the  Act  states  that  it  is  the  intent 
of  the  Congress  that  the  States  manage 
shipwrecks  in  a  manner  that  will: 

(1)  Protect  natural  resources  and 
habitat  areas; 

(2)  Guarantee  recreational  exploration 
of  shipwreck  sites;  and 

(3)  Allow  for  appropriate  public  and 
private  sector  recovery  of  shipwrecks, 
consistent  with  the  protection  of 
historical  values  and  the  environmental 
integrity  of  the  shipwrecks  and  the  sites. 

In  addition,  States  are  encouraged  to 
establish  underwater  parks  or  areas  to 
provide  additional  protection  for 
shipwreck  sites.  States  also  are  directed 
to  make  funds  available,  in  accordance 
with  the  provisions  of  the  National 
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Historic  Preservation  Act  of  1966  (16 
U.S.C.  470  et  seq.],  from  the  Historic 
Preservation  Fund  for  the  study, 
interpretation,  protection  and 
preservation  of  historic  shipwrecks. 

Section  5  of  the  Act  directs  the 
Secretary  of  the  Interior,  acting  through 
the  Director  of  the  National  Park 
Service,  to  prepare  and  publish 
guidelines  to  assist  States  and  the 
appropriate  Federal  agencies  in 
developing  legislation  and  regulations  to 
carry  out  their  responsibilities  under  the 
Act.  The  Act  states  that  the  guidelines 
shall  seek  to: 

(1)  Maximize  the  enhancement  of 
cultural  resources; 

(2)  Foster  a  partnership  among  sport 
divers,  fishermen,  archeologists,  salvors, 
and  other  interests  to  manage  shipwreck 
resources  of  the  States  and  the  United 
States; 

(3)  Facilitate  access  and  utilization  by 
recreational  interests;  and 

(4)  Recognize  the  interests  of 
individuals  and  groups  engaged  in 
shipwreck  discovery  and  salvage. 

The  Act  stipulates  that  the  guidelines 
are  to  be  developed  after  consultation 
with  appropriate  public  and  private 
sector  interests,  including  the  Secretary 
of  Commerce,  the  Advisory  Council  on 
Historic  Preservation,  State  Historic 
Preservation  Officers,  sport  divers, 
professional  dive  operators,  salvors, 
archeologists,  historic  preservationists, 
and  fishermen.  It  also  stipulates  that  the 
guidelines  are  to  be  published  in  the 
Federal  Register  within  nine  months 
after  the  date  of  enactment  of  the  Act. 

The  National  Park  Service  has 
prepared  a  plan  and  schedule  to  develop 
the  advisory  guidelines.  The  major 
components  of  the  pan  are  to: 

(1)  Examine  existing  State  programs 
for  the  management  of  abandoned 
shipwrecks  that  are  located  in  State 
waters; 

(2)  During  the  fall  of  1988,  hold  a 
series  of  public  meetings  at  key 
locations  nationwide  so  that  all  public 
and  private  interests  have  an 
opportunity  to  present  their  views; 

(3)  By  January  28. 1989.  draft  and 
publish  in  the  Federal  Register  proposed 
guidelines  for  public  comment;  and 

(4)  Revise  and  publish  final  advisory 
guidelines  shortly  thereafter. 

Dated:  August  17, 1988. 
Denis  P.  Galtin, 

Acting  Director.  National  Park  Ser\-ice. 
[FR  Doc.  88-18947  Filed  8-19-88;  8:45  am] 

BILUNG  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[No.  MC-F-19190] 

Adirondack  Transit  Lines,  inc.,  And 
Pine  Hill-Kingston  Bus  Corp.— 
Pooling— Greyhound  Lines,  inc. 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  pooling  application. 

summary:  By  application  filed  June  22, 
1988,  Adirondack  Transit  Lines,  Inc., 
and  Pine  Hill-Kingston  Bus  Corp. 
(collectively,  Adirondack]  and 
Greyhound  Lines,  Inc.  (Greyhound), 
jointly  request  approval  of  a  pooling 
arrangement  under  49  U.S.C.  11342(a)  to 
pool  portions  of  their  services  between 
Albany.  NY  and  New  Yoric,  NY  over 
Interstate  Highway  87.  Under  the 
proposed  pooling  arrangement 
Adirondack  and  Greyhound  will 
coordinate  schedules  and  pool  package 
express.  During  the  period  covered  by 
the  agreement,  the  petitioners  will 
coordinate  and  whenever  appropriate 
consolidate  their  scheduled  bus 
operations  over  the  involved  route. 
Petitioners  will  not  unilaterally  change 
the  number  or  share  of  schedules 
operated  over  all  or  any  segment  of  the 
involved  route. 

By  entering  into  a  service  pooling 
agreement,  the  carriers  seek  to  increase 
the  number  of  passengers  per  bus  and 
spread  their  schedules  more  evenly 
through  the  day.  The  petitioners  do  not 
intend  to  pool  revenues  or  to  share 
expenses  arising  from  operations  of  the 
schedules  governed  by  their  agreement. 
If  other  intercity  bus  carriers  operating 
between  the  pooled  points  wish  to  be 
included  in  the  service  pooling 
agreement,  Adirondack  and  Greyhound 
are  prepared  to  negotiate  their 
participation. 

date:  Comments  on  the  proposed 
agreement  may  be  filed  with  us  in  the 
form  of  verified  statements  on  or  before 
September  21, 1988.  Petitioners'  rebuttal 
statements  are  due  on  or  before  October 
11, 1988. 

ADDRESSES:  Send  verified  statements  to: 

(1)  Office  of  the  Secretary,  Case 
Control  Branch,  Room  1324,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  and 

(2)  Petitioners'  representatives: 
Lawrence  E.  Lindeman,  Suite  400,  805 

King  Street,  Alexandria,  VA  22314. 

George  W.  Hanthorn.  Esq.,  Greyhound 
Lines,  Inc..  901  Main  Street,  Suite,  2400, 
Dallas,  TX  75202. 

Fritz  R.  Kahn,  Esq.,  1660  L  Street.  NW., 
Suite  1000,  Washington.  DC  20036. 


FOR  FURTHER  INFORMATION  CONTACT: 

Judy  Ann  Barnes.  (202)  275-7962. 
Richard  Felder,  (202)  275-7691.  (TDD  for 
hearing  impaired  (202)  275-1721] 
SUPPLEMENTARY  INFORMATION:  The 
involved  service  encounters  competition 
from  other  modes  of  transportation. 
Albany  and  New  York  City  are  served 
by  Amtrak,  American  Eagle.  Continental 
Express,  Delta  Connection,  Eastern 
Express,  Mall  Airways,  Pan  Am 
Express,  and  Piedmont  Regional  Airline. 
Albany  is  served  by  Interestate 
Highway  87  and  90,  and  New  York  City 
by  Interstate  Highway  78,  80,  87,  and  95. 
Bonanza  Bus  Lines,  Inc.,  another 
intercity  bus  line,  also  operates  between 
Albany  and  New  York  City. 

Please  refer  to  the  pooling  application, 
which  may  be  obtained  free  of  charge  by 
contacting  petitioners'  representatives. 
In  the  alternative,  the  pooling 
application  may  be  inspected  at  the 
offices  of  the  Interstate  Commerce 
Commission,  Room  1221,  during  usual 
business  hours,  (assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  Headquarters). 

Decided:  August  15, 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chainnan  Andre,  Commissioners 
Sterrett.  Simmons,  and  Lamboiey. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-18959  Filed  8-19-88:  8:45  am| 

BILUNG  CODE  703S-01-M 

(Docket  No.  AB-279  (Sut>44o.  2X)1 

Canadian  National  Railway  Co.; 
Exemption  Abandonment  in  Portland, 
ME 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903.  et  seq..  the 
abandonment  by  Canadian  National 
Railway  Company  of  approximately 
11,555  feet  of  track  including  15  turnouts, 
in  Portland,  ME,  subject  to  standard 
labor  protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  21. 1988.  Petitions  to  stay  and 
formal  expressions  of  intent  to  file  an 
offer  '  of  financial  assistance  under  49 


'  See  Exemption  of  Roil  Line  Ahandonmenls  or 
Discontinuance  Offers  of  Financial  Assistance.  4 

Cuniinued 


SltM 
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CFR  11SL27(cH2)  ranst  be  filed  by 
September  1, 1968  and  petitions  for 
recoiMideration  must  be  filed  by 
September  12.  IMS.  Requests  for  a 
public  use  oonditioa  must  be  filed  by 
September  1. 198B. 

AOOMMO:  Send  pleadings  referring  to 
Docket  Ma  AB-27B  (Sob-No.  2X)  to: 

(1)  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Commeroe 
Commission.  WasUngtoa.  DC  20423. 

(2)  Petitioner's  representative:  Charles 
A.  ^ituhiik.  Hand  *  Park.  Suite  70a 
888-16th  Street  NW..  Washington.  DC 
200001. 


Joseph  H.  Dettraar.  (202)  275-7245.  (TDD 
for  hearing  impaired  (202)  275-1721) 
MIWUMMTilNV  MFONMATIOIC 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  fnO  decision,  write  to 
Dynamic  Concepts,  Inc.  Room  2229. 
Interstate  Commerce  Commission 
Building.  Washfa^on.  DC  20423.  or  call 
(202)  289^4357/4350  (DC  Metropolitan 
area),  (assistance  for  the  hearing 
impairad  is  available  through  TDD 
services  (202)  27S-1721  or  ^  pickup 
from  Dynamic  Concepts,  Inc  in  Room 
2229  at  Commission  headquarters). 

DKidMi:  Angwl  IS.  ISM. 

By  tiM  Commiasion.  Ouinnan  Gradiaoa 
Vice  Ouinnan  Andra.  Coounissioiwrs 
Stemtt  Sinunoos.  and  Lamboiey. 
Wflfsla  R.  McGea. 
Secniary. 
|FR  Doc  as-iageo  Filed  »-1«-aa:  ftiS  am) 


|Docka«  Na  AB-66  (Sub-Na  233X)1 

cMHipllon!  CSX  TrwMportBDon.  Inc^ 
AowMoiMMnl  ExMnpMon  In  Warren, 
Slmpaon,  and  Logan  Counttaa.  KY 

Applicant  has  filed  a  notice  of 
exemption  under  40  CFR  Part  1152 
Subpart  F— ficemp/  Abandonments  to 
abandon  its  9.08-niile  line  of  railroad 
between  milepost  LF-118.34  near 
Memphis  Junction.  KY  and  milepost  LF- 
128.0  near  South  Union.  KY  in  Warren. 
Simpson,  and  Logan  Counties.  KY. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 


Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment— Goehen.  380  LCC  01 
(1070).  To  address  whether  this 
condition  adaquately  protects  affected 
employees,  a  petition  far  partial 
revocation  under  40  U.S.C  ia606(d) 
must  be  filed. 

Provkled  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
sssistanoe  has  been  received,  this 
exemption  will  be  effective  September 
21. 1008  (unless  stayed  pending 
reconsideratian).  Petitions  to  stay 
regarding  matters  that  do  not  invislve 
environmental  issues  '  and  formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  40  CFR 
1152.27(c)(2)  ■  must  be  filed  by  Ai^ust 
28, 1988.  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  September  8. 
1988  with:  Office  of  the  Secretary.  Case 
Control  Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charies  M. 
Rosenberger.  Senior  CounseL  CSX 
Transportation.  Inc..  500  Water  Street 
Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ad  initio. 

Applicant  has  filed  an  environmental 
report  which  addressed  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by 
August  22. 1908.  Other  interested 
persons  may  obtain  a  copy  of  the  EA 
from  SEE  by  writing  to  it  (Room  3115. 
Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  callii^ 


by  Km 


ICC  U  M*  11987).  and  final  rate*  puMMwd  in  iIm 
FarfHri  Bi^itar  OR  OmmAmt  Zt  MB7  |S2  PR  4 


■  A  stay  wil  hu  ronlinely  i 
Commiaaiaa  Ib  Sn 

infonned  daciakm  on  cnviranoMiiUl  iaaaaa  (« 
raiiad  l>y  a  party  or  by  the  Saction  of  Enatfy  and 
EnvirananM  in  ila  indapendant  iavMtigalian) 
canmM  ba  MMda  prior  ID  Iha  aflactiva  data  af  te 
notice  of  euaipUon.  5lw  E>  hrta  No.  Z7«  iSnb-Na 
•I.  Siaa^MM  of  Oul-ofSenriot  Hail  Limm  (nor 
prta«a«n  aarvnd  Mardi  a  isn. 

*  Sav  Bxempbem  of  Hail  Line  Abamdonatent*  or 
DiaconUmiaaoo—Offen  of  Fiaomciml  A  mi»tamcm.  4 
LCCSd  M»  (MSJ).  and  Nnal  ralaa  pnUMMd  in  liw 
Fadaral  la^aMt  an  Oaoambar  22. 19V  tU  m  4 
1- 


Cari  Bausch.  Chief.  SEE  at  (202)  275- 
7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  August  9. 1968. 

By  the  Coauaiasioa.  Jane  F.  MadcalL 
Director,  OfRce  of  Procaedingi. 
NorUR-McGm. 
Secretary. 
|FR  Doc  as-iaan  FU«1  »-19-«k  8.'45  an) 


DEPARTMCIfT  OF  JUSTICE 


Aowiaory  Doara  BNaang 

Time  and  Date:  Win  a.m..  Sunday. 
September  18, 1988. 

I^ace:  Sheraton  National  Hotel. 
Columbia  Pike  and  Washfaigton  Blvd.. 
Ariington.  Virginia. 

Status:  Open. 

Matters  to  be  Considered:  New 
Advisory  Board  memben*  orientatioa 

Contact  Person  For  More  Information: 
Larry  Solomon.  Assistant  Director.  (20Z) 
724-3100. 

ICI 


Director 

(FR  Doc  M-t90ei  Filed  S-ia-aOc  UM  ami 


Time  and  Dole:  8:00  a.m..  Monday. 
September  la  1988. 

Place:  Sheraton  National  Hotel 
Columbia  Pike  and  Washington  Blvd.. 
Ariington.  VA 

Status:  Open. 

Matters  To  Be  Considered:  Site 
selection  update.  Congressional  bills 
that  impact  NIC  FY  1988  and  1989 
budget  review,  and  technology  transfer 
program  with  NASA 

Contact  Person  for  More  Informatiorv 
Larry  Solomon.  Assistant  Director.  (202) 
724-3106. 
Raymond  C.  dew. 
Director 
|FR  Doc  aa-ISOaO  nied  a-lS-n;  \\M  am) 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANinES 


;  National  Endowment  for  the 
Humanities. 
ACTION:  Notice  of  meetings. 
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:  Pursuant  to  the  provisions  of 
the  Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended)  notice  is  hereby  given 
that  the  following  meetings  of  the 
Humanities  Panel  will  be  held  at  the  Old 
Post  Office,  1100  Pennsylvania  Avenue, 
NW..  Washington,  DC  20506. 
TON  njRTHBI  WroWMATION  CONTACT 

Stephen  J.  McCleary.  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington,  DC  20506; 
telephone  202/786-0322. 
•umsMBfTAfiv  iNromruTion  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
rmancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential:  (2)  infbnnation  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy;  or  (3) 
information  the  disclosure  of  which 
would  significantly  frustrate 
implementation  of  proposed  agency; 
pursuant  to  authority  granted  me  biy  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  Meetings, 
dated  January  15, 1978, 1  have 
deteraiiined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  (9)(B)  of 
section  552  of  Title  5,  United  States 
Code, 

1.  Dale:  September  B.  ISM 

Time:  8:30  a.m.  to  5OT  p.m. 

Room:  315 

Program:  This  meeting  will  review 
applications  for  the  U.S.  Newspaper 
Program,  submitted  to  the  OfTice  of 
Preservation  Programs.for  projects 
beginning  after  January  1. 1969. 

2.  Date:  September  12-13, 1968 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  415 

Program:  This  meeting  will  review 
applications  for  Preservation  Projects, 
submitted  to  the  Office  of  Preservation, 
for  projects  beginning  after  January  1, 
1969. 

3.  Date:  September  14. 1988 

Time:  8:00  a.m.  to  4:00  p.m. 

Room:  315 

Program:  This  meeting  will  review 
applications  for  Elementary  and 
Secondary  Teacher — Scholar,  submitted 
to  the  Division  of  Education  Programs. 


for  projects  beginning  after  August  31, 
196a 

4.  Date:  September  15, 1988 

Time:  8.-00  ajn.  to  4K)0  pjn. 

Room:  315 

Program:  This  meeting  will  review 
applications  for  Elementary  and 
Secondary  Teacher — Scholar,  submitted 
to  the  Division  of  Education  Programs, 
for  projects  beginning  after  August  31, 
1989. 


5.  Date: 


18. 


Time:  8:00  a.m.  to  4«)  p.m. 

Room:  M-14. 

Program:  This  meeting  will  review 
applications  for  Elementary  and 
Secondary  Teacher— Scholar,  submitted 
to  the  Division  of  Education,  for  projects 
beginning  after  August  31, 1966. 

6.  Date:  Septembw  IB.  1988 

Time:  8.-00  a jn.  to  4:00  pjn. 

Room:  M-14. 

Program:  This  meeting  will  review 
appUcations  for  Elementary  and 
Secondary  Teacher— Scholar,  submitted 
to  the  Division  of  Education,  for  projects 
beginning  after  August  31, 1989. 
Susan  Matts. 

A  dvisory  Committee  Management  Officer. 
(FR  Doc  88-18044  Filed  8-19-88: 8:45  amj 


NUCLEAR  REGULATORY 
COMMISSION 

Advtoory  ComnWtt—  on  Roactor 
Safoguards  SubcommlttM  on 
tiaaaoany  AiBUfanca,  BMOung 

The  ACRS  Subcommittee  on 
Reliability  Assurance  will  hold  a 
meeting  on  September  16, 1988.  Room  P- 
110,  7920  Norfolk  Avenue.  Bethesda, 
MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Friday,  September  16,  1968 — 8.W  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  continue  its 
review  of  the  Equipment  Qualification- 
Risk  Scoping  Study  with  special 
emphasis  on  the  peer  review  comments. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 


consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opoortunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Richard  Major  (telephone  202/634-1414] 
until  August  26  and  after  August  29 
(telephone  301/492-8109)  between  7:30 
a.m.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 

Date:  August  IS,  198a 
Motton  W.  Ubukin, 
Executive  Director  for  Project  Review. 
[PR  Doc.  88-18966  Filed  B-19-8&  845  am] 
aajJNOCOOC  tmo-oi-m 


[Doctol  Not.  50-440  and  50-441] 

Ctavaland  Elactrte  IHuminating  C04 
I  of  Dkactoi's  Dadaion 


Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Reactor 
Regulation,  has  denied  a  Petition  under 
10  CFR  2.206  filed  by  David  Poch  and 
Donald  L  Schlemmer  on  behalf  of 
Energy  Probe  and  Western  Reserve 
Alliance  (Petitioners)  on  January  9, 1987. 
and  amended  on  April  1. 19S7.  The 
Petitioners  had  requested  an  immediate 
shutdown  and  suspension  of  the 
operating  hcense  for  the  Perry  plant,  the 
establishment  of  an  independent  design 
review  to  address  alleged  pipe  clamp 
deficiencies,  assembly  of  a  special 
independent  inspection  team  to  review 
issues  raised  in  the  Petition  including 
alleged  quality  assurance/quality 
control  (QA/QC)  deficiencies  at  the 
General  Electric  facility  in  San  Jose. 
California,  removal  of  affected  parts 
from  the  Perry  facility,  and  withdrawal 
of  an  earlier  Director's  Decision  because 
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of  alleged  NRC  fraudulent  behavior  in 
connection  with  that  Decision. 

The  relief  requested  by  the  Petitioners 
is  denied.  The  reasons  for  this  decision 
are  more  fully  described  in  the 
"Director's  Decision  Under  10  CFR 
2.206"  (DD-8a-13).  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room  at  1717  H  Street 
NW.,  Washington.  DC  20555  and  in  the 
local  public  document  room  for  the 
Perry  plant  at  the  Perry  Public  Library, 
3753  Main  Street,  Perry,  Ohio  44081. 

A  copy  of  the  Decision  has  been  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c).  As 
provided  in  this  regulation,  the  Decision 
will  constitute  final  action  of  the 
Commission  twenty-five  (25)  days  after 
issuance  unless  the  Commission,  on  its 
own  motion,  institutes  review  of  the 
Decision  within  that  time  period. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Timothy  G.  Colburn, 

Project  Manager.  Project  Directorate  111-3, 
Division  of  Reactor  Projects — ///,  IV,  and  V 
and  Special  Projects. 
[FR  Doc.  88-18967  Filed  8-19-88;  8:45  am] 

BILUNG  COOE  7S90-01-M 


[  Docket  No.  STN  50-3 1 2  ] 

Sacramento  Municipal  Utility  District  et 
al.  (Rancho  Seco  Nuclear  Generating 
Station);  Exemption 

I 

Section  50.71(e)(4)  of  10  CFR  Part  50 
requires  licensees  of  nuclear  power 
reactors  to  revise  the  Updated  Safety 
Analysis  Report  (USAR)  at  least  once  a 
year.  The  USAR  revisions  shall  reflect 
all  changes  up  to  a  maximum  of  6 
months  prior  to  the  date  of  filing  the 
revision. 

By  letter  dated  April  22, 1988,  the 
Sacramento  Municipal  Utility  District 
(SMUD),  owner  and  operator  of  the 
Rancho  Seco  Nuclear  Generating 
Station,  requested  a  six-month 
extension  for  submitting  the  next 
revision  to  the  USAR.  The  next  revision, 
Amendment  6,  was  due  no  later  than 
July  22, 1988.  The  SMUD  request  would 
extend  the  due  date  to  no  later  than 
January  22, 1989.  Subsequent  revisions 
would  be  due  on  an  annual  schedule 
beginning  on  January  22, 1989. 

II 

The  request  for  extension  of  the 
submittal  date  for  the  USAR  revision  is 
based  on  the  timing  of  a  major  Rancho 


Seco  systems  modification  outage  which 
ended  on  March  30, 1968.  Most  of  the 
systems  modified  during  the  outage  are 
addressed  in  the  USAR.  From  March  30, 
1988  to  approximately  September  1988, 
the  hcensee  will  conduct  tests  on  the 
modified  systems.  In  an  effort  to  include 
all  the  plant  modifications  in  the  next 
USAR  revision,  the  licensee  requested  a 
six-month  extension  of  the  submittal 
due  date. 

The  Rancho  Seco  Nuclear  Generating 
Station  had  been  shutdown  from 
December  26, 1985  to  March  30, 1988. 
During  this  period  extensive  plant 
modifications  were  completed.  The 
plant  restarted  and  a  scheduled  six- 
month  power  ascension  program  began 
on  March  30, 1988.  The  plant 
modifications  will  be  tested  under 
operating  conditions  during  the  power 
ascension  period.  Problems  which  may 
surface  during  the  test  phase  may  result 
in  additional  plant  modifications.  A 
revised  USAR  submitted  on  the  date 
requested  by  the  licensee  should  contain 
system  descriptions  and  evaluations  in 
final  form. 

Under  the  existing  USAR  revision 
schedule,  a  licensee  submittal  was 
required  no  later  than  July  22, 1988. 
Plant  modifications,  in  place  six  months 
prior  to  the  due  date,  are  required  to  be 
included  in  the  submittal.  As  a  result,  a 
revised  USAR  submittal  on  July  22, 1988, 
would  have  included  a  plant  description 
and  safety  evaluation  which  were 
current  through  January  22, 1988.  The 
first  three  months  of  1988  were  a  period 
of  rapid  change  at  Rancho  Seco  and  a 
USAR  version  current  through  January 
1988  would  describe  transient  system 
status  at  the  plant.  Plant  modifications 
completed  during  the  shutdown  are 
evaluated  and  described  in  detail  in 
NUREG-1286,  the  Rancho  Seco  Restart 
Safety  Evaluation  Report.  A  USAR, 
current  through  January  1988,  would  not 
be  useful  as  a  document  to  describe 
plant  systems  nor  as  a  comprehensive 
safety  evaluation  of  plant  changes. 

Based  on  the  timing  of  the  Rancho 
Seco  plant  modifications  outage,  the 
staff  finds  that  there  is  good  cause  for 
the  licensee's  request  for  extension  of 
the  next  USAR  revision.  A  revised 
USAR  submitted  on  January  22, 1989 
will  address  plant  changes  through  July 
1988  and  should  include  the  final 
versions  of  all  recent  modifications.  The 
staff  finds  that  the  requested  extension 
is  acceptable. 

For  the  reasons,  the  staff  finds  that 
the  licensee  has  shown  good  cause  for 


the  requested  extension  for  submittal  of 
Amendment  6  to  the  USAR.  Therefore, 
the  requested  extension  to  January  22, 
1989  is  acceptable. 

Ill 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a)(1),  this  exemption  is  authorized 
by  law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  further 
determines  that  special  circumstances, 
as  provided  in  10  CFR  50.12(a](2)(ii),  are 
present  to  justify  the  exemption.  The 
referenced  special  circumstances 
pertain  to  exemptions  to  regulations 
which  do  not  alter  the  underlying 
purpose  of  the  regulations.  Extending 
the  due  date  for  the  next  USAR  update, 
under  the  circumstances  described,  does 
not  alter  the  underlying  purpose  of  the 
requirement  to  maintain  the  USAR 
current. 

Accordingly,  the  Commission  hereby 
grants  an  exemption  as  described  in 
section  II  above  from  §  50.71(e)(4)  of  10 
CFR  Part  50  to  extend  the  date  for 
submittal  of  the  next  USAR  revision  to 
January  22. 1989. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (53  FR  23322). 

This  exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  August,  1988. 
Dennis  M.  Crutclifield, 

Director.  Division  of  Reactor  Projects — ///.  /K 
V  and  Special  Projects.  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  88-18968  Filed  8-19-68;  8;45  am] 

BILUNG  COOE  7590-01-M 


[Docket  Nos.  50-361  and  50-362] 

Souttiem  California  Edison  Company, 
et  al.;  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  65  to  Facility  Operating 
License  No.  NPF-10  and  Amendment 
No.  54  to  Facility  Operating  License  No. 
NPF-15,  issued  to  Southern  California 
Edison  Company,  San  Diego  Gas  and 
Electric  Company,  The  City  of  Riverside, 
California  and  The  City  of  Anaheim, 
California  (the  licensees),  which  revised 
the  Technical  Specifications  for 
operation  of  the  San  Onofre  Nuclear 


Generating  Station,  Units  2  and  3. 
located  in  San  Diego  County,  California. 

The  amendments  were  efTective  as  of 
the  date  of  issuance. 

These  amendments  revise  Technical 
Specification  Section  3.1.3.4.  "CEA  Drop 
Time"  in  response  to  an  appliction  for 
amendments  designated  as  PCN-263. 

The  application  for  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for  Prior 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
luly  8, 1988  (53  FR  25711).  No  request  for 
a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  that  an 
environmental  impact  statement  will  not 
be  prepared  and  that  issuance  of  the 
amendments  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  June  14, 1988  and 
supplemental  letters  dated  July  13  and 
July  25, 1988,  (2)  Amendment  No.  65  to 
License  No.  NPF-10  and  Amendment 
No.  54  License  No.  NPF-15.  (3)  the 
Commission's  related  Safety  Evaluation 
and  (4)  the  Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW.,  Washington,  DC 
20555  and  at  the  General  Library, 
University  of  California,  P.O.  Box  19557, 
Irvine,  California  92713.  A  copy  of  items 
(2),  (3)  and  (4)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director.  Division 
of  Reactor  Projects  III,  IV,  V  and  Special 
Projects. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
D.E.  Hichman, 

Project  Manager.  Project  Directorate  V, 
Division  of  Reactor  Projects— III,  IV.  Vand 
Special  Projects.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  88-18969  Filed  8-19-88;  8:45  am] 

BILLING  CODE  7SS0-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  34-26000;  File  No.  SR-DTC- 
68-16] 

Self  Regulatory  Organizations; 
Depository  Trust  Company;  Notice  of 
Filing  and  Accelerated  Temporary 
Approval  of  Proposed  Rule  Ctiange 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  ("the 
Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  1, 1988,  the 
Depository  Trust  Company  ("DTC") 
filed  a  proposed  rule  change  concerning 
segregation  of  fuUy-paid-for  customer 
securities.  The  Commission  is  publishing 
this  notice  to  solicit  comment  on  the  rule 
change  and  to  grant  temporary  approval 
for  a  60  day  pilot  program. 

The  proposal  would  authorize  DTC  to 
establish  a  new  method  for  participants, 
particularly  broker-dealer  participants, 
to  segregate  fuUy-paid-for  customer 
securities  against  unintended  delivery 
by  creating  a  "memo"  position  within  a 
participant's  free  account.  This  "memo" 
position  allows  participant's  to  protect 
from  unintended  delivery  a  designated 
quantity  of  customer  fully-paid  for 
securities  that  are  in  the  participant's 
free  account  or  that  may  be  received 
during  the  daily  processing  cycle. 
Securities  would  remain  in  the  memo 
position  until  the  participant  provides 
DTC  with  new  instructions  to  remove 
them  from  the  memo  position  or  until  the 
participant  reduces  the  position  by 
executing  ehgible  transactions  that  are 
normally  customer  transactions. 
Withdrawals-by-transfer,  certificate-on- 
demand  withdrawals,  and  free  deliver 
orders  that  are  not  identified  as  stock 
loan  or  stock  loan  returns  would  be 
considered  eligible  transactions  which 
would  be  used  to  reduce  the  securities 
in  both  the  memo  position  and  the  free 
account  position.' 

DTC  developed  the  memo  segregation 
service  in  response  to  participant  and 
industry  organization  requests  to  design 
a  system  to  assist  broker-dealers  to 
comply  with  commission  Rule  15c3-3  by 
providing  a  better  mechanism  for  the 
protection  of  customer  fully-paid-for 
securities.*  This  service  is  in  addition  to 


segregated  accounts  and  conduit 
accounts  currently  available  to  protect 
customer  fully-paid-for  securities.^ 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A(b)(3)(F)  of 
the  Act  in  that  it  is  designed  to  assure 
the  safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency.  DTC  has  requested 
that  this  rule  change  be  approved  on  a 
temporary  basis  as  a  pilot  program.  DT  C 
believes  that  the  immediate 
implementation  of  this  service  will 
assist  broker-dealers  in  complying  with 
Rule  15c3-3  and  improve  broker-dealers' 
ability  to  safeguard  customer  securities 
within  DTC's  custody  or  control. 

The  Commmission  preliminarily 
believes  that  the  proposal  is  consistent 
with  the  Act,  and  in  particular,  section 
17A.  The  Commission  agrees  with  DTC 
that  the  memo  segregation  service,  as 
proposed,  potentially  could  improve 
broker-dealers'  ability  to  safeguard 
customer  securities  and  thus  comply 
with  Rule  15c3-3.  Because  of  the 
potential  enhanced  ability  of  broker- 
dealers  to  safeguard  customer  securities 
at  DTC  afforded  by  this  service,  the 
Commission  believes  there  is  good 
cause  for  approving  the  proposal  on  a 
temporary  basis  prior  to  the  thirtieth 
day  after  publication  in  the  Federal 
Register.  This  will  permit  DTC  and  pilot 
users  to  assess  the  safety  and  efficiency 
of  this  new  program. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  submission 
within  21  days  after  the  date  of 
publication  in  the  Federal  Register.* 
Persons  desiring  to  make  written 
comments  should  refer  to  File  No.  SR- 
DTC-88-16  and  file  six  copies  of  their 
comments  with  the  Secretary  of  the 
Commission,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 


'  DTC  presumes  that  these  activities  are  customer 
transactions  and.  therefore,  once  satisfied  from  a 
participant's  free  account  position,  are  no  longer 
anticipated  customer  securities  that  need 
protection. 

'  Rule  15cJ-3  requires,  among  other  things,  that  a 
broker-dealer  obtain  and  thereafter  maintain 
possession  or  control  of  ail  fully-paid-for  or  excess 
margin  securities  held  for  the  accounts  of 
customers.  See  17  CFR  240.15c3-3.  Broker-dealers 
may  deposit  these  securities  with  registered  clearing 
agencies,  such  as  DTC,  for  safekeeping. 


'  Currently  to  protect  customer  fully-paid-for 
securities,  broker-dealers  must  segregate  customer 
fully-paid-for  securities  in  a  segregated  account 
which  prevents  these  securities  from  being  used  for 
any  transactions  while  they  are  held  in  the 
segregated  account.  Securities  in  a  segregated 
account  may  not  be  delivered  out  until  those 
securities  are  transferred  to  the  parUcipant's  free 
account.  A  participant  also  may  open  a  conduit 
account  to  receive  certain  securities  (eg  .  stock-lo.in 
deliveries).  A  participant  issues  initruct.jns  to  DTC 
to  deliver  securities  out  of  this  account  rather  than 
the  participant's  free  account.  Participants  usually 
use  a  conduit  account  to  make  a  deluer>  from 
securities  it  expects  to  receive  that  day. 

*  The  Commission  encourages  interested  persons 
to  submit  written  views  concerning  the  proposed 
rule  change,  notwithstanding  the  Commission  s 
approval  of  the  proposed  rule  chang*?  today.  The 
Commission  will  consider  any  comments  it  recenes 
when  it  considers  approving  memo  segregation  as  a 
permanent  service. 
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Copies  of  the  submission,  with 
accompanying  exhibits,  and  all  written 
comments,  except  for  material  that  may 
be  withheld  from  the  public  under  5 
U.S.C.  552,  are  available  at  the 
Conunission's  Public  Reference  Room. 
450  Fifth  Street,  NW.,  Washington.  DC. 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  File  No.  SR- 
DTC-88-16. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)  of  the  Act,  that  the 
proposed  rule  change  (SR-DTC-88-16) 
be.  and  hereby  is.  approved  on  a 
temporary  basis  through  October  14. 
1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  August  16. 1988. 
Shirley  E.  HoUis. 

Assistanl  Secretary. 

[FR  Doc.  88-18922  Filed  8-19-88;  8:45  am) 

B4UJNG  CODE  8010-01-4MI 


[Release  No.  34-25999;  File  No.  SR-NASO- 
88-18] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Removal  of  Fine  Ceilings 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  submitted  on 
May  23, 1988,  and  amended  on  June  30, 
1988,  a  proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
19b-4  thereunder.  The  proposed  rule 
change  amends  Article  V,  section  1  of 
the  NASD's  Rules  of  Fair  Practice  to 
remove  the  $15,000  limitation  of  fines 
could  be  imposed  in  disciplinary 
proceedings  against  members  and  their 
associated  persons  for  each  violation  of 
the  Rules  of  Fair  Practice. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
25883,  )uly  5, 1988)  and  by  publication  in 
the  Federal  Register  (53  FR  26699,  July 
14, 1988).  One  letter  of  comment  was 
received,  which  supports  approval  of  the 
proposed  rule  change.' 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 


'  Letter  from  |ames  B.C.  Hearty,  Chairman. 
Municipal  Securities  Rulemaking  Board,  to  Jonathan 
G.  Katz.  Secretary,  SEC.  July  25, 1988. 


applicable  to  the  NASD,  and,  in 
particular,  the  requirements  of  section 
15A  and  the  rules  and  regulations 
thereunder. 

//  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be.  and  is  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority,  17  CFR  200.3a-3(a)(12). 
Shirley  E.  Hollis. 
Assistant  Secretary. 

Dated:  August  16, 1988. 
[FR  Doc.  86-18920  Filed  8-19-88;  8:45  am] 

BIIUNG  CODE  WIO-OI-M 


(Release  No.  34-26002;  Hie  No.  SR-NASO- 
88-25) 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Concerning 
Amendments  to  Procedures  for  the 
Imposition  of  Remedial  Business 
Limitations  for  Meml>er  Rrms  In  or 
Approaching  Financial  or  Operational 
Difficulty 

On  June  24, 1988,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  submitted  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l)  and  Rule 
19b-4  thereunder,  to  amend  section  5(c) 
and  6  to  clarify  that  District  Surveillance 
Committee  action  taken  pursuant  to 
Article  V.  Part  A.  sections  5(c) 
constitutes  final  action  of  the  NASD 
which  is  reviewable  by  the  Securities 
and  Exchange  Commission  in  contrast 
to  written  decisions  issued  pursuant  to 
section  5  (a)  and  (b)  of  Article  V,  Part  A. 
Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  provided 
by  the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
25889,  July  7, 1988)  and  by  publication  in 
the  Federal  Register  (53  FR  26545,  July 
13, 1988).  The  Commission  did  not 
receive  any  comment  letters  with 
respect  to  the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD,  and  in 
particular  the  requirements  of  section 
15A  and  the  rules  and  regulation 
thereunder. 

//  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3{a){12). 
Shirley  E.  Hollis, 
Assistant  Secretary. 

Dated:  August  16, 1988. 
[FR  Doc.  88-18921  Filed  8-19-88;  8:45  am) 

BtLUNO  COOE  M10-01-M 


[Release  No.  34-26001;  File  No.  SR-NYSE- 
88-21] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  New  York 
Stock  Exchange,  Inc.  Relating  to 
Options  Reallocations 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  July  28, 1988,  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Proposed  rule  change  consists  of 
new  Rule  750A  concerning  option 
specialist  reallocations.  The  proposed 
rule  is  based  on  recently-revised 
Exchange  Rule  103A  ("Revised  Rule 
103 A")'  and  contains  both  procedures 
and  criteria  to  be  used  in  determining 
whether  to  reallocate  options.  These 
procedures  and  criteria  are  discussed  in 
more  detail  in  Item  II.A.  below. 

II.  Self-Regulatory  Organizations's 
Statement  of  the  Piupose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sections  A,  B,  and  C 
below. 


'  See  Securities  Exchange  Act  Release  No.  25681. 
May  9. 1988  53  FR  17287  {"Rule  103A  Filing") 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

Rule  750  incorporates  by  reference 
into  the  option  rules  several  of  the 
Dealings  and  Settlements  rules, 
including  the  specialist  reallocation 
provisions  of  Rule  103A.  Upon  the 
Commission's  approval  of  the  proposed 
rule  changes  in  the  Rule  103A  Filing, 
Revised  Rule  103A  automatically 
became  incorporated  into  the  option 
rules.  Because  Revised  Rule  103A  has 
been  drafted  to  apply  by  its  terms  only 
to  NYSE  equities,  however, 
incorporating  that  rule  in  the  form 
proposed  into  the  options  market  is  not 
appropriate. 

Therefore,  the  Exchange  is  proposing 
that  an  options  companion  rule  to 
Revised  Rule  103A  be  adopted  for  a 
pilot  period  that  runs  concurrently  with 
the  pilot  period  of  Revised  Rule  103A. 
Proposed  Rule  750A  is  substantially 
similar  to  Revised  Rule  103A,  but  tailors 
it  in  a  number  of  respects  to  the  unique 
aspects  of  the  Exchange's  options 
market. 

Proposed  Rule  750A  retains  the 
procedural  framework  of  Revised  Rule 
103A.  The  proposal  requires  the  Market 
Performance  Committee  ("MPC")  to 
initiate  a  Performance  Improvement  Act 
when  an  option  specialist's  performance 
falls  below  specified  standards  (except 
in  highly  unusual  or  extenuating 
circumstances].  The  conduct  of  the 
Performance  Improvement  Action  is  the 
same  in  Proposed  Rule  750A  as  it  is  in 
Revised  Rule  103A. 

With  respect  to  the  performance 
standards  by  which  the  MPC  will 
measure  option  specialist  performance, 
the  standards  included  as  part  of 
Revised  Rule  103A  are  generally 
inapplicable  to  the  options  market. 
Accordingly,  the  standards  included  as 
part  of  Proposed  Rule  750A  are  focused 
particularly  on  the  options  market  and 
include  both  specific  numerical 
standards  based  on  the  option  specialist 
general  information  questionnaire 
("Options  SPEQ"),  and  the  more  general 
standard  that  the  option  speciahst  be  in 
compliance  with  the  rules  and 
regulations  governing  options 
specialists.  The  Exchange  believes  that 
these  standards  will  provide  sufficient 
flexibility  in  administering  the  proposed 
rule  while  the  Exchange  gains  further 
experience  in  measuring  option 
specialist  performance  during  the  two- 
year  pilot.  The  Exchange  will  consider 
the  development  of  more  specific  option 
specialist  performance  standards  during 
the  pilot. 


(b)  Statutory  Basis 

The  statutory  basis  for  this  proposed 
rule  change  is  section  6(b)(5)  of  the  Act, 
as  amended  which,  among  other  things, 
requires  Exchange  rules  to  be  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling  and 
processing  information  with  respect  to 
securities  transactions,  to  facilitate 
securities  transactions,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  will  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
go  days  of  such  date  if  it  fmds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  statements  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the  proposed 


rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-88-21  and  should  be  submitted  by 
September  12, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated;  August  16, 1988. 
Jonathan  G.  Katz, 
Secretary. 
[PR  Doc.  88-19006  Filed  8-19-88;  8:45  am) 

BILUNO  COOC  MIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-26003;  RIe  No.  SR-NYSE- 
88-171 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Concerning  Bond  Trading  Procedures 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  thereunder,^ 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange"),  on  June  22, 
1988,  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  concerning  bond 
trading  procedures. 

The  proposal  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  25897  (July  11, 1988),  53  FR 
26916.  No  comments  were  received  on 
the  proposed  rule  change. 

The  proposal  amends  NYSE  rules 
governing  trading  in  debt  securities. 
Specifically,  Rule  61  defining  recognized 
quotations  in  equities  and  bonds  is 
amended  to  reduce  the  minimum  size 
bond  lot  from  50  to  25  for  all  or  none 
orders  in  cabinet  bonds.  Amendments  to 
Rule  72  clarify  that  bonds  dealt  in  by 
cabinet  are  governed  by  Rule  85,  not 
Rule  72.  Rule  79A  clarifies  the  definition 
of  transactions  at  wide  variances  which 
would  require  approval  of  a  Floor 
Official;  such  transactions  are  those  that 
occur  two  or  more  points  away  or  30  or 
more  days  from  the  last  transaction. 
Rule  85,  which  governs  trading  in 


>  15  U.S.C.  788(b)(1)  (1962). 
«  17  U.S.C.  240.196-4  (1987). 
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cabinet  bonds  and  includes  bonds 
traded  via  the  Automated  Bond  System 
("ABS").  is  amended  to  delete  all 
reference  to  month  and  week  orders 
which  no  longer  exist,  and  to  provide 
the  Exchange  with  the  flexibility  to 
designate  types  of  orders  for  particular 
issues.  Additionally,  the  proposed 
revisions  eliminate  confusing  references 
to  "free  bonds,"  "free  crowd"  and  "Bond 
Crowd,"  substituting  the  term  "Bond 
Floor"  instead.  The  revisions  also  delete 
specific  references  to  floor  clerks  and 
quota  cards,  thereby  providing  for 
flexibility  in  the  quote  capture  process. 
Finally,  Rule  124  dealing  with  trading  of 
odd-lot  equity  orders  substitutes  the 
word  "stock"  for  the  more  ambiguous 
term  "security." 

The  proposal  also  amends  Rules  55, 
191  and  251  to  clarify  the  Exchange's 
practice  with  respect  to  trading  foreign 
currency  denominated  bonds  on  the 
Exchange.  Amendments  to  Rule  55 
defining  the  units  of  trading  for  stocks 
and  bonds  would  allow  the  Exchange  to 
designate  units  of  trading  other  than 
$1,000  for  U.S.  dollar  and  foreign 
currency  denominated  bonds.  Rule  191, 
which  currently  specifies  that  foreign 
currency  bond  contracts  shall  be  made 
and  settled  on  the  basis  of  U.S.  currency 
equivalents  set  by  the  Exchange,  is 
amended  to  allow  the  parties  to  agree 
on  the  currency  for  contract  settlement 
in  foreign  currency  denominated  bonds. 
Rule  251  governing  cash  adjustment  for 
coupons  is  deleted  because  such 
situations  are  adequately  covered  by 
other  Exchange  rules. 

Finally,  the  proposed  rule  change 
provides  a  reinterpretation  of  Rule 
85(e)(1)  with  respect  to  the  crossing 
procedure  on  ABS.  Currently,  the  rule 
provides  that  when  a  member  files  a  bid 
or  offer  in  the  cabinets  as  agent  and 
then  receives  an  order  in  the  same 
security  on  the  opposite  side,  he  can 
"cross"  the  orders  without  making  any 
further  bids  or  offers  provided  that  the 
first  bid  or  offer  has  been  in  the  cabmets 
for  a  "reasonable"  period  of  time  and 
that  the  member  announces  his  intention 
to  cross  before  he  does  so.  Although  a 
"resonable  period  of  time"  is  not 
defined,  a  floor  practice  of  15  minute 
had  evolved  and  was  programmed  into 
ABS.  Bids  and  oilers  on  ABS  are 
updated  automatically,  unlike  bids  and 
offers  stored  in  physical  cabinets  that 
have  to  be  updated  manually.  Therefore, 
for  crosses  effected  on  ABS,  15  minutes 
exposure  is  not  "reasonable."  The  new 
interpretation  of  Rule  85(e)(1) 
establishes  two  minutes  as  a 
"reasonable"  time  in  ABS. 

The  Exchange  states  that  the  purpose 


of  the  proposed  rule  change  is  to 
eliminate  outdated  bond  rules,  refine 
rules  to  addreM  current  bond  trading 
procedures,  and  narrow  the  language  of 
certain  rules  that  do  not  apply  to  trading 
in  bonds  or  in  certain  types  o^  bonds. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6.'  The 
Conunission  believes  it  is  appropriate 
for  the  NYSE,  in  connection  with  its 
recent  review  of  its  bond  rules,  to  revise 
those  rules  to  reflect  current  bond 
trading  procedures. 

Specifically,  the  Commission  believes 
it  is  appropriate  for  the  NYSE  to  reduce 
the  minimum  size  lot  for  all  or  none 
orders  in  cabinet  bonds  because  these 
smaller  orders  now  can  be  executed  on 
the  ABS.  Also,  the  Commission  believes 
it  is  logical  for  the  NYSE  to  amend  its 
rules  to  codify  long-standing  practice, 
such  as  by  defining  transactions  at  wide 
variations  which  require  the  approval  of 
a  Floor  Official,  and  to  eliminate 
references  to  types  of  orders  which  no 
longer  exist,  such  as  month  and  week 
orders.  Additionally,  the  Commission 
believes  it  appropriate  that  the 
Exchange  eliminate  confusing 
terminology  in  the  bond  rules, 
substituting  instead  the  single  term 
"Bond  Floor"  where  appropriate.  Also, 
the  Commission  recognizes  that,  for  the 
most  part,  the  quote  capture  process  is 
automated  and  so  it  is  appropriate  to 
delete  references  to  individuals  and 
cards. 

The  Commission  also  beUeves  it 
appropriate  that  the  Exchange  clarify  its 
rules  dealing  with  foreign  currency 
denominated  bonds  so  as  to  permit  the 
parties  involved  to  agree  on  the 
currency  for  contract  settlement  in 
foreign  currency  bonds.  Moreover,  the 
Commission  also  recognizes  that  certain 
provisions,  such  as  accounting  for  cash 
adjustments  to  refiect  coupon  interest 
paid  after  a  trade  but  before  settlement 
occurs,  are  already  covered  in  existing 
NYSE  Rules.  Finally,  the  Commission 
agrees  that,  because  quotes  are  updated 
automatically  in  ABS,  a  two  minute 
exposure  allows  other  members  an 
adequate  chance  to  trade  at  the  bid  and 
offered  prices,  and  so  is  a  "reasonable 
period  of  time"  before  which  a  member 
can  cross  orders. 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the  Act.  In 


particular,  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  6  and  the  rules  and  regulations 
applicable  to  a  national  securities 
exchange. 

It  18  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-88-17)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  August  16. 1988. 
Shiriey  E.  HoUis, 
Assistant  Secretary. 
[FR  Doc.  88-19007  Filed  8-19-^8;  8:45  am] 

BtLUNG  COOC  MIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  PubHc 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  0  During  ttie  Weeic  Ended 
Augsut  12, 1988 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  sag.].  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45745 

Date  Filed:  August  9, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  6, 1988. 

Description: 

Application  of  Sun  Country  Airlines, 
Inc..  pursuant  to  section  401  of  the  Act 
and  Subpart  Q  of  the  Regulations 
requests  permanent  authority  to  engage 
in  foreign  charter  air  transportation  of 
persons,  property  and  mail  on  a 
permissive  basis:  Between  a  point  or 
points  in  the  United  States  and  a  point 
or  points  in  (a)  Australia,  Indonesia,  and 
Asia  as  far  west  as  longitude  70  degrees 
east  via  a  transpacific  routing;  and  (b) 
Greenland,  Iceland,  the  Azores,  Europe, 


'15U.S.C.  78f  (1982). 


*  17  CFR  200.30-3(a)(12)  (1966). 


Africa,  and  Asia  as  far  east  as,  and 
including,  India. 
PhylUs  T.  Kaylor. 

Chief,  Documentary  Services  Division. 
[FR  Doc.  88-18979  Filed  8-19-88;  8:45  am] 

BILLING  CODE  4910-62-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  88-09;  Notice  No.  1] 
Periodic  Motor  Vehicle  Inspection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  to  solicit  public 
comment,  and  notice  of  public  hearings. 

SUMMARY:  This  notice  is  being  issued  to 
solicit  public  comments  on  a  study  to 
evaluate  the  effectiveness  of  State  motor 
vehicle  inspection  (PMVI)  programs. 
This  action  is  in  response  to 
Congressional  direction  and  NHTSA 
interest  in  addressing  the  effectiveness 
of  State  periodic  motor  vehicle 
inspection  programs.  The  notice 
announces  two  public  hearings  and 
invites  submission  of  written  comments 
to  the  public  docket  on  this  subject. 
DATES:  The  public  hearings  will  be  held 
on  September  27  and  October  5. 1988. 
Ail  written  comments  should  be 
received  by  October  27, 1988. 
addresses:  The  September  27, 1988 
hearing  will  be  held  in  Room  2230  of  the 
Nassif  Building,  U.S.  Department  of 
Transportation,  400  Seventh  Street.  SW., 
Washington,  DC.  The  October  5, 1988, 
hearing  will  be  held  in  Conference 
Rooms  A  and  B  of  the  Lehigh  Building, 
555  Zang  Street,  Lakewood,  Colorado. 
Each  hearing  will  be  scheduled  from  9 
a.m.  to  12  noon  and  from  1:30  p.m.  to  5 
p.m.  or  until  the  final  witness  has  been 
heard.  Written  comments  should  refer  to 
the  docket  number  and  the  number  of 
this  notice,  and  be  submitted  (preferably 
in  ten  copies]  to:  Docket  Section,  Room 
5109,  U.S.  Department  of  Transportation, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  during  docket  hours.  (Docket 
hours  are  from  8  a.m.  to  4  p.m.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  P.  Grillo,  or  Sam  Luebbert, 
Traffic  Safety  Programs,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Mr.  Grillo,  Room  5119,  (202) 
366-1770;  Mr.  Luebbert,  Room  5119,  (202) 
366-2676. 

SUPPLEMENTARY  INFORMATION:  The 
Conference  Report  on  the  Continuing 
Resolution  for  fiscal  year  1988  (Pub.  L. 
100-202)  directs  that  NHTSA  conduct  a 


comprehensive  evaluation  of  the 
effectiveness  of  State  motor  vehicle 
safety  inspection  programs  in  (1) 
reducing  highway  accidents  that  result 
in  injuries  and  deaths,  and  (2)  limiting 
the  number  of  defective  or  unsafe  motor 
vehicles  on  the  highways.  The  conferees 
expect  NHTSA  to  solicit,  evaluate  and 
document  the  views  of  States,  user 
groups,  and  other  highway  safety 
organizations. 

Additionally,  NHTSA  was  to  submit  a 
plan  describing  the  study  methodology 
and  timetable  to  appropriate 
Congressional  committees.  The  plan 
was  submitted  in  April  1988.  The  plan 
provides  for  a  review  of  the  literature; 
analysis  of  crash  data;  assessment  of 
current  PMVI  programs;  and  the 
publication  of  this  notice,  including 
public  hearings,  in  order  to  solicit  the 
widest  range  of  information  from  all 
possible  sources.  Copies  of  the  plan  and 
a  listing  of  the  literature  under  review 
for  the  study  are  available  upon  request. 
Contact  Mr.  Joseph  P.  Grillo  at  the 
above  address  and  telephone  number. 

Comments  are  solicited  relative  to  the 
PMVI  issues  that  follow  in  this  notice,  as 
well  as  other  issues  that  may  be 
pertinent  to  the  PMVI  study. 

Following  the  public  hearings  and 
closing  of  the  docket  under  this  notice, 
NHTSA  will  prepare  a  draft  study 
report.  NHTSA  then  intends  to  issue  a 
notice  requesting  comments  on  this  draft 
study  report.  The  final  study  report  is 
scheduled  for  submission  to  Congress  in 
March  1989. 

Background 

All  motor  vehicles  deteriorate  with 
time  due  to  normal  wear  and  tear, 
abuse,  improper  maintenance  or  other 
factors.  With  the  deterioration  of  critical 
safety  components  such  as  brakes, 
steering  and  tires,  the  chances  of 
vehicles  becoming  involved  in  a  crash 
increase.  This  observation  is  supported 
by  an  in-depth  study  which  was 
conducted  by  the  Institute  for  Research 
in  Public  Safety,  Indiana  University  to 
determine  the  relationship  between 
vehicle  mechanical  failures  and  vehicle 
crashes.  The  report,  published  in  1973, 
found  that  4.5  to  12.6  percent  of  crashes 
investigated  were  caused  by  or  were 
contributed  to  by  mechanical  failures. 
Thus,  the  purpose  of  a  periodic  motor 
vehicle  inspection  (PMVI)  program  is  to 
ameliorate  deterioration  by  regularly 
inspecting  vehicles  for  failures,  detecting 
these  failures  and  requiring  owners  to 
correct  them. 

As  of  December  31, 1966,  three  months 
after  the  Highway  Safety  Act  of  1966 
and  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966  were 
enacted,  21  States  and  the  District  of 


Columbia  had  inspection  laws  requiring 
periodic  inspection  of  motor  vehicles.  In 
June  1967,  imder  the  authority  of  the 
Highway  Safety  Act  of  1966,  the 
Department  issued,  among  other 
standards,  the  Periodic  Motor  Vehicle 
Inspection  Highway  Safety  Program 
Standard  •  which  required  that  all 
registered  vehicles  be  inspected  at  least 
once  a  year  in  accordance  with  criteria 
issued  or  endorsed  by  NHTSA.  The 
standard  also  included  provisions 
covering  inspector  training,  facilities, 
equipment  and  evaluation.  Under  the 
authority  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  of  1966,  on 
August  29, 1973.  NHTSA  issued  Vehicle 
in  Use  Inspection  Standards  covering 
brakes,  tires  and  wheels,  and  steering 
and  suspension  (39  FR  23949,  now 
codified  on  49  CFR  Part  570).  These 
standards  are  incorporated  in  the  PMVI 
Highway  Safety  Program  Standard  in  23 
CFR  1204.4.  Highway  Safety  Program 
Standard  No.  1,  which  provide  that 
States  should  have  inspection 
procedures  that  equal  or  exceed  criteria 
issued  or  endorsed  by  NHTSA. 

To  further  address  concerns  about 
safety  of  vehicles  in  use,  in  1972 
Congress  enacted  Title  III  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  (15  U.S.C.  1961  et  seq.).  This  Title 
provided  for  demonstration  projects 
designed,  established  and  operated  to 
conduct  periodic  safety  and  emission 
inspections  and  to  provide  specific 
technical  diagnosis  of  each  vehicle 
inspected,  in  order  to  facilitate 
correction  of  any  component  failing 
inspection.  The  demonstration  showed 
that  diagnostic  motor  vehicle  inspection 
benefited  consumers  by  providing  them 
information  on  the  condition  of  vehicles 
which,  if  used  properly,  could  result  in 
greater  safety,  lower  pollution,  improved 
gas  mileage,  and  lower  overall  repair 
and  maintenance  costs. 


'  Until  1976,  the  agency's  Highway  Safety 
Program  was  principally  directed  towards  achieivng 
State  and  local  compliance  with  the  18  Highway 
Safety  Program  Standards,  which  were  considered 
"mandatory"  requirements  for  States  to  implement 
with  financial  sanctions  available  against  the  States 
for  noncompliance.  Under  the  Highway  Safety  Act 
of  1976.  Congress  provided  for  a  more  flexible 
implementation  of  the  program  so  that  the  Secretary 
would  not  have  to  require  State  compliance  with 
every  uniform  standard  or  with  each  element  of 
every  uniform  standard.  As  a  result,  the  PMVI  and 
other  standards  have  over  the  years  become  more 
like  guidelines  for  use  by  the  Slates.  Management  of 
the  program  has  shifted  from  enforcing  standards  to 
one  of  problem  identification,  countermeasure 
development  and  evaluation,  using  the  standards  as 
a  framework  for  the  State  programs.  This  approach 
was  formalized  in  section  20e(a)  of  the  Surface 
Transportation  and  Uniform  Relocation  Assistance 
Act  of  1987.  Pub.  L  100-17,  and  the  18  standards 
were  officially  renamed  "guidelines. ' 
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As  of  June  30. 1975, 32  States  and  the 
District  of  Columbia  had  enacted  PMVI 
laws.  At  the  same  time,  twelve  non- 
PMVI  States  had  conducted  trial 
substitute  motor  vehicle  inspection 
programs  to  determine  the  effectiveness 
of  alternative  inspection  programs 
compared  to  PMVI.  Eleven  States 
repealed  their  PMVI  laws  from  1976  to 
1982.  leaving  a  total  of  21  States  and  the 
District  of  Columbia  with  I^iVI  laws  as 
of  March  31. 1988. 

NHTSA  is  one  of  three  Federal 
agencies  concerned  with  the  condition 
of  the  nation's  motor  vehicle  fleet.  The 
Federal  Highway  Administration 
(FHWA)  administers  Federal  rules  and 
regulations  covering  inspection, 
maintenance  and  repair  of  commercial 
motor  vehicles  as  one  part  of  its  safety 
program  affecting  the  motor  carrier 
industry  and  the  public.  It  administers 
the  Motor  Carrier  Safety  Assistance 
Program  with  the  States  to  increase  the 
level  of  enforcement  activity  for 
commercial  motor  vehicles,  and  to 
increase  the  likelihood  that  safety 
problems  will  be  detected  and  corrected. 
FHWA  has  also  proposed  to  expand 
existing  Federal  motor  carrier  inspection 
requirements  to  include  mandatory 
periodic  inspection  of  commercial  motor 
vehicles  at  least  once  a  year.  The 
Environmental  Protection  Agency  (EPA), 
under  the  authority  of  the  Clean  Air  Act, 
as  amended  in  1970  and  1977,  requires 
States  and  the  District  of  Columbia  to 
meet  applicable  Federal  ambient  air 
quality  standards.  For  those  States 
designated  as  having  ozone  or  carbon 
monoxide  nonattainment  air  quality 
areas,  compliance  in  those  areas 
involves  the  States'  instituting  motor 
vehicle  emissions  inspection  programs. 
Thirty-three  States  and  the  District  of 
Columbia  have  instituted  such  programs 
as  of  December  31, 1987.  EPA  and 
NHTSA  recently  entered  into  a 
Memorandum  of  Understanding 
whereby  the  two  Federal  agencies 
formally  agreed  to  coordinate  in  matters 
of  mutual  interest.  Accordingly,  EPA, 
together  with  FHWA  have  been  and 
will  be  coordinated  with  throughout  the 
completion  of  the  Bnal  study  report. 

Under  the  Omnibus  Budget 
Reconciliation  Act  of  1981  [Pub.  L  97- 
35),  Congress  directed  the  Secretary  of 
transportation  to  determine  those 
programs  most  effective  in  reducing 
accidents,  injuries  and  fatalities.  This 
action  resulted  from  a  concern  that  the 
frnids  provided  to  the  States  under  the 
State  and  Community  Highway  Safety 
Program,  which  is  achninistered  by  the 
Natimal  Highway  Traffic  Safety 
Administration  and  the  Federal 
Highway  Administration,  were  not  being 


used  for  pro^ama  with  the  highest 
payoff  in  terms  of  reducing  crashes, 
deaths  and  injuries.  It  was  also  believed 
that  many  continuing  programs,  such  as 
PMVI.  were  more  properly  the 
responsibility  of  the  States,  and  Federal 
funding  ^ould  be  used  for  start-up  or 
"seed  money"  for  new  initiatives. 

In  a  final  rule  issued  on  April  1, 1982 
(47  FR 15118),  which  considered  the 
extensive  input  from  the  highway  safety 
community,  six  National  Priority 
Program  Areas  were  identified, 
including  one  administered  by  the 
Federal  Highway  Administration  (Safety 
Construction  and  Operational 
Improvements),  and  five  administered 
by  NHTSA  (Alcohol  Countermeasures, 
Police  Traffic  Services,  Occupant 
ProtecticHi,  Traffic  Records,  and 
Emergency  Medical  Services).  These 
program  areas  continued  to  be  eligible 
for  section  402  dollars  under  expedited 
funding  procedures  established  in  the 
final  rule.  Although  PMVI  was  not 
included  as  a  priority  area,  the  rule 
provided  that  it  (and  other  non- 
emphasis  areas)  could  receive  funding  in 
accordance  with  non-emphasis  area 
funding  procedures  established  in  the 
rule,  and  now  codified  in  23  CFR  1205.5. 
As  directed  by  Congress  in  section 
206(d)  of  the  Surface  Transportation  and 
Uniform  Relocation  Assistance  Act  of 
1987.  NHTSA  and  FHWA  conducted 
another  rulemaking  process  to 
determine  the  programs  currently  most 
effective  in  reducing  accidents,  injuries 
and  fatalities. 

A  final  rule,  issued  April  1  and 
published  April  6, 1988  [53  FR  11256), 
amended  the  April  1. 1982  rule,  changing 
Alcohol  Countermeasures  to  "Alcohol 
and  Other  Drug  Countermeasures."  A 
sixth  priority  program  area  was  added 
to  those  administered  by  NHTSA,  titled 
"Motorcycle  Safety."  The  priority 
program  area  administered  by  FHWA, 
Safety  Construction  and  Operational 
Improvements,  was  retitled  "Roadway 
Safety." 

NHTSA  is  interested  in  soliciting 
views,  conunents,  reports  and  data  on 
the  relationship  of  mechanical  problems 
to  crash  causation  and  on  the  technical, 
administrative,  evaluative  and  public 
policy  factors  connected  with  PMVI 
programs.  We  are  interested  in  hearing 
from  State  and  local  public  and  private 
agencies,  user  groups  and  other  highway 
safety  organizations,  affected  industries 
and  consumer  organizations,  the 
automobile  insurance  industry,  and 
experts  in  such  fiekis  as  highway  safety 
research,  vehicle  safety  performance, 
inspection  equipment  and  techniques. 
PMVI  program  administration, 
emissions  inspection  and  enforcement 


To  asaist  the  commenters.  NHTSA  has 
prepared  a  list  of  issues  we  believe 
should  be  addressed.  Commenters  are 
free  to  address  all  or  any  number  of  the 
issues  listed,  or  to  raise  additional 
issues  not  included  on  this  list. 

This  notice  applies  only  to  those 
vehicles  with  a  gross  vehicle  weight  of 
less  than  10,000  lbs.  FHWA,  under  the 
Motor  Carrier  Safety  Act  of  1984,  is  in 
the  process  of  issuing  a  rule  for  periodic 
motor  vehicle  inspection  for  commercial 
motor  vehicles,  which  will  address  the 
status  of  truck  inspections. 

PMVI  Issues 

1.  Information  is  needed  on  the  cost- 
effectiveness,  or  benefits  and  costs  of 
vehicle  Inspection.  Comments  are 
requested  on  this  issue  directly,  or  as  a 
part  of  addressing  the  other  listed 
issues.  Discussion  should  include 
inspection  costs  both  to  individuals  and 
to  the  State.  Studies  and  evaluation 
reports  are  especially  requested  to 
support  the  cost-effectiveness  or 
benefit/cost  comments.  Benefit 
discussions  should  include  estimates  of 
safety  benefits,  both  to  the  vehicle  . 
owner  and  other  drivers,  as  well  as 
other  benefits  from  the  program. 

2.  Of  all  vehicles  which  make  up  the 
national  fleet  (numbering  approximately 
182  million),  roughly  38  percent  are 
subject  to  State  mandatory  periodic 
motor  vehicle  inspection  programs.  The 
Institute  for  Research  in  Public  Safety. 
Indiana  University  conducted  an 
accident  investigation  study  for  NHTSA 
in  the  eariy  1970s.  It  found  at  that  time 
that  mechanical  failures  cause  or 
contribute  to  4.5-12.6  percent  of  all 
motor  vehicle  crashes. 

Are  any  additional  and  more  current 
data  available  regarding  the  issue  of 
involvement  of  vehicle  mechanical 
failures  in  crashes? 

As  the  number  of  motor  vehicles  and 
associated  mechanical  failures  increase, 
and  the  number  of  PMVI  States  remain 
the  same,  is  this  serious  enough  to 
warrant  renewed  emphasis  establishing 
and  improving  motor  vehicle  inspection 
programs?  U  yes,  who  should  take  the 
lead  role  and  what  should  this  role  be? 

3.  Currently,  21  States  and  the  District 
of  Columbia  have  periodic  motor  vehicle 
inspection  programs.  Several  other 
States  have  varying  requirements,  such 
as  random  or  spot  inspection  or 
inspection  at  time  of  transfer  of 
ownership. 

Comments  are  requested  as  to 
whether  the  movement  of  vehicles 
between  States  is  a  sufficient  reason  for 
all  States  to  have  periodic  motor  vehicle 
inspection  laws.  If  so,  how  should  this 
result  be  encouraged,  e.g..  Federal 
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involvement,  national  association 
efforts,  or  some  other  means? 

4.  An  issue  that  has  been  raised  by 
researchers  and  others  involves  the 
accurate  detection  of  faulty  vehicle 
components  before  they  cause  or 
contribute  to  a  possible  crash.  Very 
limited  information  is  available  on  this 
issue.  Periodic  inspection  programs  may 
not  eliminate  sudden  mechanical 
failures,  and  may  pass  rather  than  fail  a 
number  of  marginal  components  with 
the  potential  to  contribute  to  crashes. 

Comments  are  requested  regarding 
any  reports  or  information  available 
which  can  provide  further 
understanding  and  insights  about:  (1) 
Sudden  mechanical  failures  that  occur 
between  inspections.  (2)  mechanical 
problems  of  components  that  have  the 
potential  of  contributing  to  crashes  that 
may  or  may  not  be  covered  in  State 
inspection  criteria,  and  (3)  mechanical 
failures  of  components  that  have  been 
found  and  corrected,  or  mechanical 
failures  of  components  that  have  not 
been  found  although  they  were  required 
to  be  inspected  under  the  State 
inspection  criteria. 

5.  Some  past  studies  have  been 
conducted  to  examine  the  effectiveness 
of  inspections  in  improving  the  safety 
related  mechanical  condition  of  vehicles 
and  reducing  crashes,  indicating  that  the 
mechanical  condition  of  vehicles  is 
better  in  PMVI  States  than  in  non-PMVI 
States;  however,  this  is  not  true  for  all 
safety  components.  There  is  a  lack  of 
data  on  inspection,  and  the  crash 
reduction  studies  do  not  provide  enough 
information  and  insights  to  measure  the 
effectiveness  of  inspections  in 
preventing  crashes. 

Comments  are  requested  concerning 
current  studies  or  information  available 
which  can  provide  understanding  about 
the  effectiveness  of  inspection  programs 
in  detecting  mechanical  failures,  in 
improving  the  safety  related  mechanical 
condition  of  vehicles  or  in  reducing 
crashes.  Are  evaluations  available,  with 
data  and  information  in  sufficient  detail 
to  provide  for  comparisons  between 
various  types  of  inspection  programs? 
Do  any  of  these  studies  include  a  cost- 
effectiveness  or  benefit/cost  analysis? 

Is  it  feasible  to  inspect  vehicles  only 
after  a  certain  number  of  miles  and/or 
age?  If  so,  after  how  many  miles  and  at 
what  age?  If  so,  what  are  the  estimated 
cost  savings?  What  effect  would  this 
have  on  safe  vehicle  condition  and 
crash  reduction? 

Related  to  the  above,  could  there  be 
alternative  inspection  schedules, 
depending  on  miles  and/or  age?  Could 
there  be  differing  levels  of  inspection, 
including  spot  or  random?  What  would 
be  the  effectiveness  and  costs  of  such 


various  levels  and  schedules  of 
inspection? 

6.  Emissions  inspection  is  required  in 
nonattainment  air  quality  areas  in  many 
States,  and  safety  inspections  are 
required  in  a  number  of  these  same 
States.  As  part  of  the  emissions 
inspection  program.  States  use  either 
government  operated  facilities,  a  private 
garage  system  or  a  contractor  operated 
system. 

Some  have  argued  that  it  would  be 
more  cost  effective  introducing  a  safety 
inspection  program  in  a  non-PMVI  State 
by  adding  it  to  the  State's  emissions 
inspection  program,  since  vehicles 
would  already  be  required  to  stop  at  the 
inspection  facility  for  emissions 
inspection. 

Comments  are  requested  regarding 
information  on  the  cost  and  beneHts  of 
combining  emissions  and  safety 
inspection  in  a  government  operated, 
private  garage  or  a  contractor  system. 
What  are  the  advantages  and 
disadvantages  of  combining  safety  and 
emissions  inspection  in  each  type  of 
system?  Should  the  non-PMVI  States 
with  emissions  inspection  programs  be 
encouraged  to  adopt  safety  inspection? 
If  so,  how? 

7.  Vehicle  inspection  standards  and 
procedures  can  be  rigorous,  exacting 
and  costly.  For  example,  Federal 
inspection  guidelines  for  testing  service 
brake  performance  include  use  of  either 
roller-type,  drive  on  platform,  or  road 
tests.  The  Federal  guideline  for 
examining  disc  and  drum  condition 
requires  removal  of  one  front  and  one 
rear  wheel. 

Describe  any  guidelines  and 
procedures  that  would  be  practical  and 
not  costly  for  inspecting  motor  vehicles, 
including  the  braking  system.  Which 
type  of  inspection  system,  such  as 
private  garage,  government  operated, 
contractor  or  a  combination  of  these 
would  lend  itself  best  to  a  cost-effective 
inspection  system? 

8.  Random  or  spot  inspection 
programs  have  been  used  in  several 
States  as  an  alternative  for  periodic 
motor  vehicle  inspection  programs.  This 
approach  assumes  that  these  programs 
will  encourage  motorists  to  maintain 
their  vehicles  because  of  the  likelihood 
of  having  their  vehicles  inspected. 

Comments  are  requested  on  the 
effectiveness  and  costs  of  random  or 
spot  inspection  programs  in  comparison 
to  those  of  PMVI  programs  in 
maintaining  the  safe  condition  of 
vehicles.  Comments  are  requested 
comparing  the  cost-effectiveness  of 
random  or  spot  inspection  programs  to 
those  of  no  inspection  programs.  Should 
random  or  spot  inspection  be  used  in 


lieu  of  or  to  supplement  a  PMVI 
program? 

9.  There  have  been  significant 
technological  vehicle  improvements  that 
have  an  impact  on  safety.  Comments  are 
requested  on  how  these  improvements 
might  affect  the  frequency  of  PMVI,  as 
well  as  the  equipment  and  procedures 
needed  for  inspection.  Some  of  these 
technological  improvements  are: 

•  Newly  designed  headlights. 

•  Anti-lock  brakes. 

•  Airbags  and  automatic  bells. 

•  Four  wheel  steering. 

•  Traction  control  systems. 

•  Active  suspension  systems. 

•  Computerized  safety  checks — 
brakes,  lights,  etc. 

•  On-board  diagnostics — regarding 
on-board  diagnostics,  some  vehicles 
have  sophisticated  on-board  emissions 
control  monitoring,  electronic  computer 
controlled  subsystems,  and  various 
"safety"  subsystems  monitoring. 
Comments  are  requested  regarding  how 
this  technology  may  affect  the  conduct 
of,  or  be  integrated  with.  PMVI 
programs. 

10.  Under  current  warranty  programs, 
some  extend  to  7  years  or  70,000  miles, 
others  have  shorter  periods  and  lower 
mileages,  as  well  as  varying  vehicle 
components  covered.  Comments  are 
requested  on  the  feasibility  of  providing 
for  PMVI  as  a  part  of  the  warranty 
program.  If  feasible,  comments  are 
requested  on  the  criteria  and  procedures 
that  might  be  used. 

Public  Heatings 

Public  hearings  will  be  held  on 
September  27  and  October  5, 1988.  The 
September  27, 1988  hearing  will  be  held 
in  Room  2230  of  the  Nassif  Building:  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC. 
The  October  5, 1988  hearing  will  be  held 
in  Conference  Rooms  A  and  B  of  the 
Lehigh  Building,  555  Zang  Street, 
Lakewood,  Colorado.  Each  hearing  will 
be  scheduled  from  9  a.m.  to  12  noon  and 
from  1:30  p.m.  to  5  p.m.,  or  until  the  final 
witness  has  been  heard.  The  agency 
invites  interested  members  of  the  public 
to  participate  in  these  hearings  and  to 
comment  on  all  issues  raised  by  this 
notice.  Because  of  the  parallel 
involvement  with  PMVI  programs,  EPA 
officials  have  been  invited  to  participate 
in  the  public  hearings.  Commenters  are 
encouraged  to  address  issues  on 
periodic  emissions  inspections,  as  well 
as  safety  inspections. 

Persons  wishing  to  make  an  oral 
presentation  at  the  public  hearing 
should  contact  Mr.  Joseph  P.  Grillo 
(whose  address  and  telephone  number 
are  provided  near  the  beginning  of  this 
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notice)  no  later  than  seven  days  before 
the  hearing.  Oral  statements  should  be 
limited  to  5  minutes  or  less.  Oral  or 
written  clarification  on  issues  raised  in 
the  oral  statements  or  in  the  docket 
submissions  may  be  requested  by 
agency  representatives  conducting  these 
hearings.  As  time  permits,  the  formal 
statements  may  be  followed  by  an  open 
discussion,  and  persons  who  have  not 
requested  time  but  would  like  to  make  a 
statement,  may  be  a^orded  an 
opportimity  to  do  so  at  the  end  of  each 
day's  schedule. 

Persons  making  oral  presentations  are 
requested  but  not  required  to  submit  25 
written  copies  of  the  full  text  of  their 
presentation  to  Mr.  Grillo,  no  later  than 
two  days  before  each  hearing  begins. 
Copies  of  all  written  statements  will  be 
placed  in  the  docket  for  this  notice.  A 
verbatim  transcript  of  each  public 
hearing  will  be  prepared  and  also 
placed  in  the  public  docket  as  soon  as 
possible  after  the  hearing.  A  schedule  of 
the  persons  making  oral  presentations  at 
each  hearing  will  be  available  at  the 
designated  meeting  area  at  the 
beginning  of  each  public  hearing. 

Written  Comments 

Interested  persons  are  invited  to 
submit  comments  on  this  notice.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

Written  comments  to  the  public 
docket  should  be  received  by  October 
27. 1988.  Comments  should  not  exceed 
15  pages  in  length.  Necessary 
attachments  may  be  added  to  these 
submissions  without  regard  to  the  15 
page  limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  manner. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  The  agency  will  continue  to 
nie  relevant  material  in  the  docket  as  it 
becomes  available  after  the  closing  date, 
and  it  is  recommended  that  interested 
persons  continue  to  examine  the  docket 
for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
docket  should  enclose,  in  the  envelope 
with  their  comments,  a  self-addressed 
stamped  postcard.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

Copies  of  all  written  comments  and 
statements  will  be  placed  in  Docket  88- 
09;  Notice  1  of  the  Docket  Section  in 


Room  5109,  Nassif  Building.  400  Seventh 
Street.  SW.,  Washington,  DC  20590. 

Issued  on  August  17, 1968. 
Geoige  L.  Reagle, 

Associate  Administrator,  Traffic  Safety 

Programs. 

(FR  Doc.  88-18978  Filed  8-17-88;  4:35  pm) 

BILLJNQ  COOC  4(10-9t-M 

DEPARTMENT  OF  THE  TREASURY 

Public  Information  Coliection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  August  16, 1988. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
OfHcer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2224. 15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 

Internal  Revenue  Service 

OMB  Number  New. 

Form  Number  8806. 

Type  of  Review:  New  collection. 

Title:  Computation  of  communication 
taxes. 

Description:  Form  8806  is  used  to 
compute  the  excise  tax  on  local 
telephone  service,  toll  telephone 
service,  and  teletypewriter  exchange 
service.  This  form  enables  IRS  to 
monitor  the  excise  tax  liability  on 
these  services.  (Internal  Revenue 
Code  section  4251). 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Burden  Hours  Per  Response: 
10  minutes. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden:  1.950 
hours. 

OMB  Number  New. 

Form  Number  8807. 

Type  of  Review:  New  collection. 

Title:  Computation  of  certain 
manufacturers  and  retailers  excise 
taxes. 

Description:  Form  8807  is  used  to 
compute  the  excise  tax  on  fishing 
equipment,  bows  and  arrows,  pistols 
and  revolvers,  other  firearms,  shells 


and  cartridges,  tires,  and  trucks  and 
trailer  chassis  and  bodies  and 
tractors.  This  form  enables  IRS  to 
monitor  the  excise  tax  liability  on 
these  articles.  (Internal  Revenue  Code 
sections  4161,  4181,  4051.  and  4071). 

Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
7.250. 

Estimated  Burden  Hours  Per  Response: 
37  minutes. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
18.000  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

1FR  Doc.  88-18918  Filed  8-19-88;  8:45  am] 

BILUNG  COOE  4S10-25-M 


Customs  Service 

[T.D.  88-501 

Revocation  of  Commercial  Gauger 
Approval  of  Captain  G.  McKay  &  Sons 
Marine,  Inc.,  of  Galveston,  TX 

agency:  U.S.  Customs  Service. 

Treasury. 

ACTION:  General  notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  commercial  gauger  approval  of 
Captain  G.  McKay  &  Sons  Marine.  Inc.. 
of  Galveston,  Texas,  has  been  revoked 
at  McKay's  request.  The  decision  was 
effective  on  August  15, 1988. 

Dated:  August  16. 1988. 
John  B.  O'Loughlin. 

Director,  Office  of  Laboratories  and  Scientific 

Sen-ices. 

[FR  Doc.  88-18909  Filed  8-19-88;  8:45  am] 

BUUNG  COOE  4«20-02-M 


(T.D.  88-49] 

Revocation  of  Commercial  Gauger 
Approval  of  Marintech,  Inc.,  of 
LaMarque,  TX 

agency:  U.S.  Customs  Service, 

Treasury. 

ACTION:  General  rule. 

summary:  Notice  is  hereby  given  that 
pursuant  to  §  151.13(k)  of  the  Customs 


Regulations,  as  amended  (19  CFR 
151.13),  the  commercial  gauger  approval 
of  Marintech,  Inc.,  of  LaMarque.  Texas, 
has  been  revoked  with  prejudice.  The 
decision  was  effective  on  August  15, 
1988. 

Dated:  August  16, 1988. 

John  B.  O'Loughlin, 

Director.  Office  of  Laboratories  and  Scientific 
Services. 

(FR  Doc.  88-18906  Filed  8-19-^;  8:45  am] 

BILUNG  CODE  4S2(H»-M 

(T.O.  88-51] 

Revocation  of  Commercial  Gauger 
Approval  of  PKB  Scania  (USA),  Inc.,  of 
New  Orleans,  LA 

agency:  U.S.  Customs  Service, 
Treasury. 

ACTION:  General  rule. 

summary:  Notice  is  hereby  given  that 
pursuant  to  S  151.13(k)  of  the  Customs 
Regulations,  as  amended  (19  CFR 
151.13),  the  commercial  gauger  approval 
of  PKB  Scania  (USA),  Inc.,  of  New 
Orleans,  Louisiana,  has  been  revoked 
with  prejudice.  The  decision  was 
effective  on  August  15, 1988. 

Dated:  August  16, 1988. 

John  B.  O'Loughlin, 

Director,  Office  of  Laboratories  and  Scientific 
Services. 

[FR  Doc.  88-18910  Filed  8-19-88;  8:45  am) 

BILUNG  CODE  4620-02-41 

[T.O.  88-48] 

Revocation  of  Commercial  Gauger 
Approval  of  Transcan  Marine 
Consultants  and  Surveyors,  Inc.,  of 
Houston,  TX 

agency:  U.S.  Customs  Service, 

Treasury. 

action:  General  rule. 

summary:  Notice  is  hereby  given  that 
pursuant  to  9  151.13(k)  of  the  Customs 
Regulations,  as  amended  (19  CFR 
151.13),  the  commercial  gauger  approval 
of  Transcan  Marine  Consultants  and 
Surveyors.  Inc.,  of  Houston,  Texas,  has 
been  revoked  with  prejudice.  The 
decision  was  effective  on  August  15, 
1988. 
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Dated:  August  16, 1988. 

John  B.  O'Loughlin, 

Director,  Office  of  Laboratories  and  Scientific 
Services. 

[FR  Doc.  88-18907  Filed  8-19-68;  8:45  am] 

BILUNO  CODE  4<2(M)2-H 


United  States  Mint 

Determination  as  to  U.S.  Mint 
Procurement  Relating  to  Coin 
Production 

As  required  by  section  3  of  Pub.  L 
100-274,  notice  is  hereby  given  that  on 
August  12, 1988. 1  determined  it  to  be 
inconsistent  with  the  pubhc  interest  to 
decline  to  award  a  contract  to 
ArrowHead  Metals.  Inc..  of  Canada,  for 
the  fabrication  of  nickel  coinage  strip  for 
the  U.S.  Mint.  Failure  to  do  so  could 
have  been  considered  a  violation  of  the 
Agreement  on  Government  Prociu-ement 
of  the  General  Agreement  on  Tariffs  and 
Trade,  of  which  the  United  States  is  a 
signatory.  Additionally,  it  would  not  be 
in  the  national  interest  to  reduce 
competition  in  an  area  in  which 
competition  has  proven  very  beneficial. 
M.  Peter  McPherson, 
Deputy  Secretary  of  the  Treasury. 
[FR  Doc.  88-19017  Filed  8-19-88;  6:45  am] 

BILLING  CODE  4S10-37-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19. 
1965  (79  Stat.  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27. 
1985  (50  FR  27393).  July  2, 1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "German 
Expressionism  1915-1925:  The  Second 
Generation"  (see  list  *).  imported  from 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Lorie  Nierenberg  of  the  Office  of  the 
General  Counsel.  USIA.  The  telephone  number  is 
(202)  485-«827,  and  the  address  is  Room  700.  U.S. 
Information  Agency,  301-4lh  Street.  SW„ 
Washington.  DC  20547. 


abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  I  also 
determine  that  the  temporary  exhibition 
or  display  of  the  listed  exhibit  objects  at 
the  Los  Angeles  County  Museum  of  Art, 
Los  Angeles,  California,  beginning  on  or 
about  October  2, 1988  to  on  or  about 
December  31. 1988.  and  at  the  Modem 
Art  Museiun  of  Fort  Worth.  Texas, 
beginning  on  or  about  February  12, 1989 
to  April  9. 1989,  is  in  the  national 
interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Date:  August  18, 1988. 
R.  Wallace  Stuart. 

Acting  General  Counsel. 

(FR  Doc.  88-19124  Filed  8-19-88;  8:45  am) 

BILLING  CODE  1230-01-11 


VETERANS  ADMINISTRATION 

Advisory  Committee  on  Native 
American  Veterans;  Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L  92-463  that  the  fifth 
meeting  of  the  Advisory  Committee  on 
Native  American  Veterans  will  be  held 
on  September  20  through  22, 1988,  at  the 
Northern  Lights  Irm,  598  West  Northern 
Lights  Boulevard,  Anchorage,  Alaska 
99503-9990. 

The  purpose  of  the  meeting  is  to 
address  issues  related  to  the 
accessibihty  and  delivery  of  health  care 
services  and  benefits  to  Native  Alaskan 
veterans  and  to  review  the  status  of 
recommendations  contained  in  the 
report  of  the  Committee  submitted  on 
February  1, 1988.  All  meetings  will  begin 
at  8:30  a.m.  and  continue  until  4:30  p.m. 
All  sessions  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room. 

To  assure  adequate  accommodations 
those  who  plan  to  attend  should  contact 
Mr.  John  R.  Fulton,  MSW,  Committee 
Manager,  Advisory  Committee  on 
Native  American  Veterans,  at  (202)  233- 
2614. 

Dated:  August  11, 1988. 

By  direction  of  the  Administrator 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
[FR  Doc.  68-18915  Filed  8-19-88;  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b{e)(3). 


TENNESSEE  VALLEY  AUTHORITY 
[Meeting  Na  1406] 

TIME  AND  date:  10  a.m.  (CDT), 

Wednesday,  August  24, 1988. 

place:  Legislative  Plaza,  Senate  Hearing 

Rooms  12-14,  Capitol  Boulevard, 

Nashville,  Tennessee. 

status:  Open. 

AGENDA 

Approval  of  minutes  of  meeting  held  on 
luly  20, 1988. 

Action  Items 

Old  Business 

1.  Final  Rate  Review. 
New  Business 
A — ^Budget  and  Financing 

Al.  Fiscal  Year  1989  Capital  Budget 
Financed  from  Power  Proceeds  and 
Borrowings,  Comprising  Expenditures  for 
Ongoing  and  New  Projects  During  the  Fiscal 
Year  and  the  Estimated  Total  Project  Cost  for 
Those  Projects. 

A2.  Fiscal  Year  1988  Operating  Budget 
Financed  from  Power  Revenues. 

*  A3.  Modification  of  the  Capital  Budget 
Financed  from  Power  Proceeds  and 
Borrowings  for  Fiscal  Year  1988 — 
Construction  of  a  Double-Circuit,  161  kV 
Transmission  Line  from  CoUinsville  to 
Leesburg,  Alabama. 

>  A4.  Modification  of  the  Capital  Budget 
Financed  from  Power  Proceeds  and 


'  Items  approved  by  individual  Board  members. 
This  would  give  formal  ratirication  to  the  Board's 
action. 


Borrowings  for  Fiscal  Year  1988 — Safety 
Improvements  on  Overhead  Cranes — 
Sequoyah  Nuclear  Plant. 

'  AS.  Modification  of  the  Capital  Budget 
Financed  from  Power  Proceeds  and 
Borrowings  for  Fiscal  Year  1988 — Final 
Safety  Analysis  Report  Verification. 

'  A6.  Modification  of  the  Capital  Budget 
Financed  from  Power  Proceeds  and 
Borrowings  for  Fiscal  Year  1988 — Develop  a 
Qualified  Component  List  (Q-List) — 
Sequoyah  Nuclear  Plant. 

A7.  Proposed  Increase  in  Borrowing 
Commitment  with  Seven  States  Energy 
Corporation  and  the  Federal  Financing  Bank 
Under  the  Nuclear  Fuel  Leasing 
Arrangements. 

B — Purchase  Awards 

Bl.  Negotiation  GB-06284A— Electrostatic 
Fly  Ash  Collectors  and  Auxiliary  Equipment 
for  Colbert  Fossil  Plant. 

C — Power  Items 

Cl.  Contract  with  Individual  Power 
Distributors  for  Repair  of  Major  Electrical 
Equipment  at  Power  Service  Shops. 

D — Personnel  Items 

*  Dl — Supplement  to  Consulting  Contract 
TV-74236A  with  Bishop,  Cook,  Purcell  and 
Reynolds  to  Provide  Advice  and  Consultation 
with  Respect  to  Legal  Matters. 

E — Real  Property  Transactions 

»  El.  Option  to  NASA  for  Yellow  Creek 
Site. 

E2.  Filing  of  Condemnation  Cases. 

E3.  Resolution  for  the  Waste  Bar  Reservoir 
Land  Management  Plan. 

E4.  Proposed  Land  Exchange  Affecting 
Fontana  Reservoir  Land  Transferred  by  TVA 
to  the  U.S.  Department  of  Agriculture,  Forest 
Service,  Under  Contract  TV-1721A. 

ES.  Grant  of  a  Permanent  Easement  for  an 
Access  Road  Affecting  Approximately  0.13 
Acres  of  Douglas  Reservoir  Land  Located  in 
Jefferson  County,  Tennessee. 

E6.  Proposed  Sale  of  Three  Noncommercial. 
Nonexclusive  Permanent  Recreation 


Easements  Affecting  0.30  Acres  of  Teliico 
Reserve  Shoreline  in  Monroe  County. 
Tennessee. 

F — Unclassified 

'  Fl.  Changes  in  Composition  of  List  of 
Agency  Officials  Authorized  to  Certify 
Vouchers. 

F2.  Proposed  Modification  in  Procurement 
Code  to  Allow  for  Increased  Competitive 
Negotiation. 

F3.  Supplement  to  Memorandum  of 
Agreement  No.  TV-64520A  Between  TVA 
and  U.S.  Environmental  Protection  Agency  to 
Finalize  External  Peer  Review  of  the  National 
Precipitation  Assessment  Program  1985 
Emissions  Inventory. 

F4.  Supplement  to  Contract  No.  TV-75239A 
with  U.S.  Department  of  Army,  Lexington- 
Blue  Grass  Army  Depot,  for  Continuing  the 
Production  of  a  Digital  Data  Base. 

F5.  Supplement  to  Contract  No.  TV-67038A 
with  U.S.  Department  of  Agriculture.  Forest 
Service,  to  Continue  the  Collection  of  Data 
From  its  Whitetop  Mountain  Monitoring  Site. 

F6.  Agreement  Between  TVA  and  U.S. 
Department  of  the  Army,  Corps  of  Engineers. 
Memphis  District,  for  Relocation  and  Report 
Preparation  on  Endangered  Mussel  Species  in 
the  St.  Francis  River  Basin. 

F7.  Revision  to  TVA  Code  Relating  to 
Employee  Recognition. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Alan  Carmichael.  Director 
of  Information,  or  a  member  of  his  staff 
can  respond  to  requests  for  information 
about  this  meeting.  Call  (615)  632-8000, 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office,  (202)  245-0101. 

Dated:  August  17, 1988. 
William  L.  Osteen,  Jr., 

Associate  General  Counsel  and  Assistant 

Secretary. 

[FR  Doc.  18-19059  Filed  8-18-88  1159  am) 
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issue. 


DEPARTMENT  OF  AGRICtN.TUflE 
Commodity  Credit  Corporation 
7  CFR  Parts  1405  and  1421 

Loans,  Purchases  and  Other 
Operations;  Grains  and  Slmitariy 
Handtad  Conmiodlties 

Correction 

In  proposed  rule  document  88-18160 
beginning  on  page  30068  in  the  issue  of 
Wednesday,  August  10, 1988,  on  page 
30071,  in  the  second  column,  in  the  file 
line  at  the  end  of  the  document,  "FR 
Doc.  88-16160"  should  read  "FR  Doc.  88- 
1816". 

B4LLMOCOOE  tSa»«1-0 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

[ERA  Docket  No.  88-24-NGl 

Western  Gas  Marketing  U.S.A.  Ltd^- 
Order  Granting  Blanltet  Auttrartzatlon 
To  Import  and  Export  Naturai  Gas 

Correction 

In  notice  document  88-18399 
appearing  on  page  30711  in  the  issue  of 
Monday,  August  15, 1988,  the  Docket 
Number  in  the  heading  should  read  as  it 
appears  above. 

BtLUNQ  COOf  1S(»«1-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Ijind  Management 

43  CFR  Parts  3000,  3100. 3110.  3120. 
3160,  and  3200 

[AA-«2»4S-4111-01-24-10,  Circuiv  No. 
2608] 

Minerals  Managswent;  General  Oil  and 
Gas  Leasing;  Noncunipetltlife  Leases; 
CompeHtivs  Leases;  OB  and  Gas 
l.oesing—N*tional  Petroleum 
Reserve— Alasiui;  Oneliore  OM  and  Gas 
Operations;  Onsliore  Oil  snd  Gas  Unit 
Agreements— Unproven  Areas; 
Geothermal  Resources  l-sasing; 
General:  Geottiermal  Resources  Unit 
Agreements— Unproven  Areas 

Correction 

In  rule  document  88-13680  beginning 
on  page  22814  in  the  issue  of  Friday, 
]une  17, 1988,  make  the  following 
corrections: 

PART  3000— (CORRECTED] 

1.  On  page  2283S,  in  the  second 
column,  in  amendatory  instruction  2.  in 
the  first  line.  "200aO-5 '  should  read 
"3000.0-5". 

PART  3100-{CORRECTE01 

2.  On  the  same  page,  in  the  third 
column,  in  amendatory  instruction  5,  in 
the  seventh  line,  "(b)92](vi)"  should  read 
"(b)(2)(vi)". 

§31000-3    [Corrcctwll 

3.  On  page  22836,  in  the  first  column, 
in  S  3100.0-3(a)(2)(x),  in  the  third  line, 
"Executive"  was  misspelled. 

4.  On  the  same  page,  in  the  same 
column,  in  amendatory  instruction  6,  in 
the  last  line  "U.S.C.  6506"  should  read 
"U.S.C.  6508". 

§3101.1-4    [Conrected] 

5.  On  the  same  page,  in  the  third 
column,  in  §  3101.1-4,  in  the  sixth  line, 
"require"  should  read  "required";  and  in 
the  next  to  last  line,  "a  least  a"  should 
read  "at  least  a". 

§3103^-1    [CorrMted] 

6.  On  page  22837,  in  the  third  column, 
in  §  3103.2-l(a),  in  the  eighth  line, 
"years"  should  read  "year's". 

§3104.3    [Corrscted] 

7.  On  page  22839,  in  the  first  column, 
in  S  3104.3(a],  in  the  first  line,  after 


"lessees"  insert  a  comma;  and  in  the 
next  to  last  line,  "covering"  was 
misspelled. 

§3107.2-3    [Corrected] 

&  On  page  2284a  in  the  first  column, 
in  §  3107.2-3,  in  the  last  line,  "to  so.  *  * 
*"  should  read  "to  do  so.  *  *  *". 

PART  3110— (CORRECTED! 

9.  On  page  22840,  in  the  third  column, 
in  the  third  line  from  the  bottom,  in  the 
"Authority",  "supplemental"  should 
read  "supplemented". 

§31iai    [Corrected] 

10.  On  page  22841,  in  the  first  column, 
in  9  3110.1(b),  in  the  11th  line, 

"§  3120.23-1"  should  read  "5  3120.3-1". 

§3110.3-1    [Corrected] 

11.  On  the  same  page,  in  the  second 
column,  in  §  3110.3-1,  in  the  second  line, 
"days"  should  read  "years". 

§3110.4    [Corrected] 

12.  On  page  22842,  in  the  first  column, 
in  S  3110.4(a).  in  the  second  line, 

"S  3109.9"  should  read  "S  3110.9";  and  in 
the  fifth  line,  "remittance"  should  read 
"remittances";  and  in  the  sixth  line, 
"shall  obtain"  should  read  "shall  not 
obtain". 

PART  3120— (CORRECTED] 

§3120.3-2    [Corrected] 

13.  On  page  22844,  in  the  third  column, 
in  §  3120.3-2.  introductory  text,  in  the 
last  line,  "director"  should  read 
"Director". 

PART  3160— (CORRECTED] 

§3162.3-1    [Corrected] 

14.  On  page  22846,  in  the  second 
column,  in  {  3162.3-l(e),  in  the  fifth  line, 
after  "location"  insert  a  comma. 

PART  320O-(CORRECTED] 

§3206.1-1    [Corrected] 

15.  On  page  22847,  in  the  third  column, 
in  S  3206.1-l(c)(5)(iii),  in  the  eighth  line, 
"conditions  oV  should  read  "conditions 
or". 

BIUJNQ  CODE  150SO1-O 
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II 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3100,  3130,  3150,  3160, 
3180,  3200,  and  3220 

[AA-620-88-4111-01,  Circular  No.  2606] 

Oil  and  Gas  Leasing,  Geothermal 
Resources  Leasing 

Correction 

In  rule  document  88-10808  beginning 
on  page  17340  in  the  issue  of  Monday, 
May  16, 1988.  make  the  following 
corrections: 

PART  3130— (CORRECTED] 

§3135.1-3    [Corrected] 

1.  On  page  17359,  in  the  second 
column,  in  §  3135.1-3.  in  the  heading, 
"Separating"  should  read  "Separate". 

PART  3150-{CORRECTED] 

S  3150.0-5    [Corrected] 

2.  On  page  17360.  in  the  first  column. 
in  S  3150.0-5(b),  in  the  next  to  the  last 
line,  remove  "and". 


§3152.7    [Corrected] 

3.  On  page  17361,  in  the  first  column, 
in  §  3152.7,  the  second  paragraph  should 
be  designated  "(1)". 

PART  3160— [CORRECTED] 

§3162.3    [Corrected] 

4.  On  page  17363,  in  the  second 
column,  in  §  3162.3(b),  in  the  seventh 
line,  insert  a  comma  after  "NTL's". 

5.  On  page  17365,  in  the  first  column, 
in  amendatory  instruction  "C",  in  the 
second  line,  "paragraph"  was 
misspelled. 

PART  3180— {CORRECTED] 

§3186.1    [Corrected] 

6.  On  page  17365,  in  the  third  column, 
in  §  3186.1,  in  the  paragraph  following 
amendatory  instruction  A.  to  Section  9, 
in  the  second  line,  "participating"  was 
misspelled. 

7.  On  page  17366,  in  amendatory 
instruction  "E.",  in  the  ninth  line,  "If 
should  read  "If  the". 

PART  3200— [CORRECTED] 

§3200.1    [Corrected] 

8.  On  page  17367,  in  the  first  column, 
in  §  3200.1(c),  in  the  fourth  line,  after 


"by"  insert  "the";  and  in  the  seventh  line 
from  the  bottom,  "other"  should  read 
"another". 

§3206.2    [Corrected] 

9.  On  page  17369,  in  the  second 
column,  in  §  3206.2,  in  the  seventh  line, 
"principals"  was  misspelled. 

PART  3220— {CORRECTED] 

§3220.2-2    [Corrected] 

10.  On  page  17370,  in  the  second 
column,  in  §  3220.2-2,  in  the  second  line, 
"information"  was  misspelled. 

§3220.3    [Corrected] 

11.  On  the  same  page,  in  the  same 
column,  in  §  3220.3,  in  the  seventh  line, 
"appropriate"  was  misspelled. 

PART  3100— [CORRECTED] 

Group  3100 — [Corrected] 

12.  On  page  17375,  in  the  second 
column,  under  "Group  3100",  in  the  note. 
in  the  seventh  line,  "1104-0074  '  should 
read  "1004-0074". 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Deferral  of  Payments  on  HIgtt-Priced 
Timber  Sales 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  interim  policy;  request 
for  comments. 

summary:  This  policy  will  revise  agency 
procedures  to  permit  timber  sale 
contract  modiHcations  for  high-priced 
timber  sales  bid  prior  to  January  1. 1982. 
The  primary  objective  of  the  new 
procedures  is  to  encourage  purchasers 
to  perform  the  high-priced  sales  rather 
than  to  default  them.  The  intended  effect 
is  to  avoid  the  adverse  economic 
impacts  and  Forest  management 
disruptions  that  would  occur  if  these 
sales  were  defaulted.  Because  a  number 
of  effected  sales  are  scheduled  to 
default  between  now  and  March  30. 
1989,  it  is  essential  to  effect  this  policy 
by  September  1, 1988.  to  allow  payment 
deferral  procedures  during  the  current 
operating  season.  However,  the  agency 
is  requesting  comments  on  this  interim 
policy  for  consideration  prior  to 
adopting  a  final  policy  on  deferred 
payment. 

EFFECTIVE  DATE:  This  policy  is  effective 
September  1, 1988.  Comments  on  policy 
must  be  received  by  October  21. 1988. 
ADDRESS:  Send  written  comments  to  F. 
Dale  Robertson.  Chief  (2400).  Forest 
Service.  USDA.  P.O.  Box  96090. 
Washington,  DC  20090-6090. 

The  public  may  inspect  conunents 
received  on  this  interim  policy  in  the 
office  of  the  Director,  Timber 
Management  Staff,  Room  3207  South 
Agriculture  Building,  14th  and 
Independence,  SW.,  Washington,  DC. 
between  the  hours  of  8:30  a.m.  and  4:30 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT 

Allan  B.  McCombie,  Timber 
Management  Staff.  (202)  447-6862. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Need  for  Policy 

During  the  late  1970'8.  the  timber 
industry  vigorously  competed  for 
available  National  Forest  timber  sales. 
The  competition  resulted  fi-om  a 
combination  of  strong  demand  for 
timber,  predicted  price  trends  based  on 
levels  of  inflation  at  that  time,  and 
predictions  of  a  softwood  timber  supply 
shortage.  These  factors  resulted  in 
unprecedented  high-priced  sales, 
particularly  in  California,  Oregon,  and 
Washington.  Before  this  timber  could  be 
harvested,  lumber  prices  fell 
dramatically  in  response  to  a  collapse  in 


the  housing  market  precipitated  by  a 
general  economic  recession. 

The  Government  took  a  number  of 
actions  to  alleviate  the  default  potential 
of  the  high-priced  pre-1982  sales. 
Contract  extension  policies  announced 
by  the  Forest  Service  from  1980  thru 
1983  (16  U.S.C.  472a).  and  the 
subsequent  relief  provided  by  the 
Federal  Timber  Contract  Payment 
Modification  Act  of  1984  ("buy-out")  (16 
U.S.C.  618),  together  with  somewhat 
improved  Forest  products  markets,  have 
eased  the  financial  burden  of  many 
timber  purchasers  and  lessened  the  risk 
of  default  on  remaining  high-priced 
contracts. 

However,  some  purchasers, 
particularly  in  the  West,  still  hold 
substantial  numbers  of  high-priced  sales 
bid  prior  to  1982  in  Forest  Service 
Regions  5  (California)  and  6  (Oregon 
and  Washington).  An  analysis  of  pre- 
1982  sales  in  these  Regions,  dated  May 
1988,  shows  that  there  is  about  1.6 
billion  board  feet  of  high-priced  timber 
under  contract  in  350  sales.  This  volume 
remains  under  contract,  primarily 
because  the  amounts  held  by  purchasers 
at  the  time  of  buy-out  application 
exceeded  the  volume  entitlement  under 
the  Federal  Timber  Contract  Payment 
Modification  Act.  These  purchasers 
have  extended  these  sales  under  the 
Multi-Sale  Extension  Program  and  other 
extension  authorizations  for  periods  of 
up  to  5  years.  As  a  result,  these  sales  are 
now  scheduled  to  terminate  between 
September  30. 1988.  and  December  31. 
1992.  The  majority  of  the  high-priced 
volume  is  contained  in  sales  that  are 
scheduled  to  terminate  in  1989  and  1990. 
Most  of  the  high-priced  volume  is  in 
Oregon.  Washington,  and  California. 

The  current  value  of  the  remaining 
volume  under  contract  is  $600  million. 
The  amount  of  damages  due  the 
Government  if  these  sales  are  defaulted 
is  estimated  at  $200  million. 

It  is  important  that  the  agency  have 
procedures  in  place  to  try  to  avoid 
significant  default,  especially  if  market 
conditions  deteriorate.  When  a  contract 
is  defaulted,  the  harvest  of  that  timber  is 
delayed  until  the  timber  can  be  resold 
and  cut  under  a  new  contract.  Default- 
delayed  harvest  may  result  in  adverse 
economic,  resource  management,  and 
environmental  effects.  The  economies  of 
many  communities,  particularly  in  the 
West,  are  heavily  dependent  upon  the 
employment  generated  by  the  harvest 
and  manufacture  of  timber  from  the 
National  Forests.  Timber  sale  defaults 
interrupt  the  flow  of  timber  and, 
thereby,  interrupt  employment. 
Employment  impacts  of  default  affect 
not  only  loggers  and  mil!  workers,  but 
also  affect  others  dependent  upon  the 


income  of  timber  workers.  Defaults  also 
reduce  receipts  to  the  Federal  Treasury 
and  the  revenue  sharing  payments  to 
local  counties  that  are  based  on  those 
receipts.  County  funding  of  roads  and 
schools  is  heavily  dependent  on  thesp 
payments. 

The  liability  for  damages  due  the 
Govenunent  arising  from  default, 
estimated  at  $200  million,  could  result  in 
a  number  of  firms  seeking  bankruptcy. 
Under  bankruptcy  procedures,  the 
United  States  would  become  an 
unseciu-ed  creditor.  Usually  little  or  no 
assets  are  available  for  payment  after 
all  the  secured  creditors  are  satisfied  in 
the  proceedings.  Even  if  the  firms  do  not 
declare  bankruptcy,  default  collection 
activities  are  expensive  and  often  result 
in  small  dollar  returns  compared  to  the 
amount  of  damage  payment  due.  In 
short,  contract  performance  of  these 
high-priced  sales  provides  the  best 
economic  return  and  protection  to 
Federal,  State,  and  local  governments  as 
well  as  to  timber  dependent 
communities.  Accordingly,  the  Forest 
Service  is  implementing  a  procedure  to 
encourage  holders  of  high-priced  pre- 
1982  volume  to  perform  contracts  rather 
than  defaulting  them. 

Interim  Policy 

This  interim  policy  will  provide 
guidance  to  Contracting  Officers  in  the 
exercise  of  their  existing  authorities  to 
administer  Forest  Service  timber  sale 
contracts.  Current  law  provides  that 
Contracting  Officers  may  make 
modifications  on  unexecuted  portions  of 
a  contract  that  will  not  be  injurious  to 
the  United  States.  Modification  of 
specified  high-priced  sales  to  implement 
the  deferred  payment  policy  will  not  be 
injurious  to  the  United  States  and  will 
be  in  the  public  interest.  In  accordance 
with  the  contract  terms,  the  Government 
will  receive  full  contract  value.  The 
current  holder  of  a  timber  sale  contract 
determined  by  the  Forerst  Service  to  be 
a  high-priced  contract  will  pay  for 
timber  under  that  contract  at  the 
contract  price.  Under  this  policy,  the 
terms  of  payment  will  be  modified 
allowing  the  Government  to  defer  an 
amount  of  payment  equal  to  the 
difference  between  the  current  average 
bid  value  for  the  Forest  at  time  of 
modification,  plus  $50  and  the  average 
current  contract  value  per  thousand 
board  feet  (MBF).  The  deferred  amount 
will  be  paid  with  interest,  over  a  5-year 
period  under  the  terms  of  a  fully  secured 
promissory  note.  Thus,  only  the  contract 
terms  necessary  to  change  the  timing  of 
payment  to  the  Government  will  be 
modified.  The  procedure  will  only  be 
authorized  for  high-priced  sales  bid 


Fetkral  Regiater  /  Vol.  53,  No.  162  /  Monday.  August  22.  1968  /  Notices 


31963 


prior  to  )amiary  1, 1962.  The  deferred 
payment  modification  will  only  be 
authorized  after  receipt  of  a  properly 
prepared  and  executed  promissory  note, 
on  a  form  provided  by  the  Forest 
Service,  for  the  total  amount  of  the 
deferred  stumpage  value.  The  note  will 
be  fully  secured  by  a  form  of  security 
acceptable  to  the  Forest  Service  on  a 
form  approved  by  the  Forest  Service, 
and  allow  for  the  unconditional  payment 
upon  demand  by  the  Forest  Service.  The 
promissory  note  will  require  quarterly 
payments  to  amortize  the  amount  of  the 
note.  Interest  will  be  assessed  against 
the  accrued  deferred  amount  or  the 
remaining  note  balance  whichever  is 
less.  Interest  will  be  paid  quarterly.  The 
note  period  will  generally  be  for  a 
maximum  of  5  years.  A  note  with  a 
longer  term  may  be  approved  by  the 
Regional  Forester. 

Key  Features  of  the  Policy 

Sales  Eligible  For  Modification 

To  be  eligible  for  payment  deferral 
modifications,  timber  sale  contracts 
must  meet  the  following  criteria: 

1.  The  bid  date  must  be  prior  to 
January  1, 19S2; 

2.  The  remaining  stun^>age  must  have 
an  average  value  per  thousand  board 
feet  (MKH  that  exceeds  the  average  bid 
value  for  the  previous  6-caiendar 
months  on  the  National  Forest  where 

1 1  the  sale  is  located,  plus  $50  per  MBF. 
I     3.  The  contract  must  have  sufficient 
contract  period  remaining  to  allow  for 
removal  of  the  remaining  bmber  prior  to 
expiration  of  the  contract. 

To  make  a  payment  deferral 
modification,  the  Contracting  Officer 
must  find  that  such  a  modification  to 
unexecuted  portions  of  the  contract  will 
not  be  injurious  to  the  United  States. 

The  January  1, 1962,  cutoff  date  was 
selected  because,  in  the  Federal  Timber 
Contract  Payment  Modification  Act. 
Congress  has  already  identified  the 
period  immediately  prior  to  this  date  as 
a  bidding  period  when  cumulative 
market  effects  resulted  in  excessive 

I  <  bidding  for  Federal  timber. 

{ I     High-priced  sales  are  defined  as  sales 
with  an  average  current  contract  value 
per  MBF.  that  exceeds  the  average  bid 
value  for  sales  sold  in  the  previous  8- 
calendar  months  on  the  National  Forest 
where  the  quaUfying  sale  is  located,  plus 
$50  per  MBF.  The  average  bid  value  for 
the  individual  Forest  was  selected 
because  it  reflects  values  for  the  market 

I .  area  where  the  sale  is  located. 

Authorized  officials  of  current  holders 
of  qualifying  contracts  must  request 
payment  deferral  in  writing.  The  current 
holder  is  the  firm  currently  recognized 
by  the  Forest  Service  as  being  legally 


responsible  for  contract  performance. 
The  Forest  Service  is  not  limiting  the 
procedure  to  companies  who  bid  the 
sales. 

Requests  for  modification  of  a 
qualifying  contract  will  be  accepted  at 
anytime  during  the  sale  period. 

Modification  of  Payments 

Under  the  interim  policy,  the 
payments  for  stumpage  will  be  reduced 
by  a  deferred  amount  covered  by  a 
promissory  note.  The  deferred  payment 
rate  per  thousand  board  feet  (MBF)  will 
be  determined  at  the  time  of 
modification.  The  deferred  value  will  be 
the  difference  between  the  current 
average  bid  value  of  the  Forest  sales, 
plus  $50  per  MBF  and  the  average 
current  contract  value  in  MBF.  The 
Contracting  Officer  will  use  the  average 
for  the  6-caIendar  months  inunediately 
prior  to  the  request  for  modification  in 
determining  the  amount  of  the  payment 
deferred.  Only  the  species  rates  above 
the  average  bid  rate  plus  $50  per  MBF 
would  be  subject  to  payment  deferral 
The  amount  of  deferral  of  an  individual 
species  rate,  above  the  average  bid 
value  plus  $50  would  be  weighted  in 
proportion  to  the  amount  that  the 
remaining  value  of  a  particular  species 
represents  of  the  total  remaining  value 
of  all  species  above  the  average  bid 
rate,  plus  $50  per  MBF.  The  weighting  of 
species  values  above  the  fioor  rate  to 
determine  the  amount  of  payment 
deferral  by  species  will  develop  a 
payment  rate  that  reflects  original  bid 
values. 

The  determination  of  the  amount 
subject  to  deferral  will  be  calculated 
using  advertised  volumes  at  the  time  the 
sale  was  offered  adjusted  by  any 
subsequent  contract  modification. 

Modification  of  the  contract  will  be 
contingent  on  the  prior  execution  of  a 
promissory  note  for  the  amount  of  the 
payment  estimated  by  the  Forest  Service 
as  being  deferred.  More  than  one  note 
per  sale,  executed  annually,  may  be 
considered  ior  individual  sales.  The 
amount  of  harvest  volume  included  in 
the  note  will  be  in  accordance  with  the 
Forest  Service  approved  plan  of 
operation-  The  average  current  contract 
value  for  the  estimated  volume  to  be 
removed  will  be  used  to  determine  the 
amount  of  payment  deferral  loi  the 
multiple  note  procedure.  This  will  allow 
the  note  and  interest  amount  to  reflect 
estimated  seasonal  removal  volumes. 
This  will  preclude  having  to  charge  for 
the  principal  on  large  voltunes  tfiat  have 
to  be  scheduled  for  logging  in  successive 
years.  The  multiple  notes  may  be 
consolidated  for  billing  and  payment 
purposes. 


These  modifications  will  not  change 
current  contract  rates  which  are  used  for 
determining  Removal  Schedule 
Payments  established  pursuant  to  the 
Multi-Sale  Extension  Policy  of  1963. 
Purchaser  Credit  effectiveness  will  be 
calculated  using  current  contract  rates 
under  the  terms  of  the  contract. 

Modification  of  the  Payment  Guarantee 
Requirements  of  the  Contract 

The  requirements  of  the  contract 
related  to  advance  deposits  and 
payment  guarantees  in  lieu  of  deposits 
will  be  satisfied  by  deposits  equal  to  the 
revised  current  payment  amounts  as 
establi^ed  under  the  formula  for 
calculating  deferred  payments.  The 
Government  is  protected  as  to  the 
amount  of  the  deferred  payment  by  the 
fully  secured  promissory  note.  In  the 
event  of  an  overcut,  an  advance  cash 
deposit  or  payment  guarantee  in  lieu  of 
deposit  must  equal  the  total  stumpage 
value  for  cut  timber  that  is  not  covered 
by  the  promissory  note.  This 
requirement  will  insure  that  the  value  of 
the  volume  harvested  above  the 
estimated  volumes  is  covered  by 
payment  guarantee.  Full  payment  or 
revision  of  the  promissory  note,  must  be 
made  for  the  deferred  value  associated 
with  the  overcuL 

Limitation  on  Application  of  Deferred 
Payment  Modifications 

Retroactive  payment  deferrals  will  not 
be  allowed  fm  previously  harvested 
volumes  under  the  proposal.  The 
performance  bond  amount  will  not  be 
reduced  under  the  deferred  payment 
procedures. 

Breach 

Failure  to  make  a  note  payment  will 
result  in  suspension  of  operations  and 
breach  of  the  provision  for  deferred 
payment  A  defaulted  note  could  result 
in  contract  termination. 

Promissory  Note  Procedures 

Under  the  interim  policy,  the 
promissory  note  will  be  for  the  amount 
of  the  payment  deferred,  as  estimated 
by  the  Forest  Service.  The  contract 
holder  may  select  the  promissory  note 
term,  generally  up  to  5  years.  Regioaal 
Forester  authorization  will  be  required 
for  note  periods  in  excess  of  5  years. 
Hie  maximum  note  period  is  10  years. 
Authorization  for  the  additional  period 
will  be  based  on  a  determination  that 
the  purchaser  has  a  anapelling  need. 
Purchasers  will  provide  financial 
information  to  the  Regional  Forester  to 
support  die  need  for  the  additional  note 
period.  The  Regional  Forester  will 
coordinate  the  granting  of  additional 
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term  with  the  State  Director  of  the 
Bureau  of  Land  Management.  The  note 
principal  amount  will  be  due  in  equal 
quarterly  payments.  The  initial  principal 
payment  will  be  due  on  January  1  of  the 
year  following  the  date  of  note 
execution.  The  remaining  payments  will 
be  due  April  1,  July  1,  October  1,  and 
January  1.  Interest  will  begin  to  accrue 
on  the  amount  of  deferral  at  the  time 
stumpage  payment  for  deferred  timber  is 
due.  Interest  will  be  calculated  on  the 
accrued  amount  of  the  deferral  or  the 
outstanding  remainder  of  the  note 
whichever  is  less.  Interest  will  be  billed 
quarterly.  The  note  must  be  executed 
and  presented  to  the  Forest  Service  prior 
to  modification  of  contract  terms.  The 
interest  rate  will  be  adjusted  at  each 
payment  and  will  be  equal  to  the 
average  market  yield  of  outstanding 
Treasury  obligations  with  remaining 
years  to  maturity  of  5  years. 

Payment  of  the  note  must  be  secured 
by  an  acceptable  form  of  security. 
Acceptable  forms  of  security  are 
specified  in  the  Forest  Service  Finance 
and  Accounting  Handbook  (FSH 
6509.11k,  Chapter  80).  The  Handbook  is 
available  at  all  Forest  Supervisor 
Offices.  Examples  of  acceptable  forms 
of  security  include  bonds  by  an 
acceptable  surety,  irrevocable  letters  of 
credit,  or  securities  of  the  United  States. 
The  security  amount  must  be  sufficient 
to  cover  the  entire  amount  of  the  note. 
The  contract  holder  or  surety  where 
applicable  may  make  pre-payment  of  all 
or  a  portion  of  the  outstanding 
remainder  of  the  note  on  the  date  of  any 
quarterly  payment. 

The  amount  of  the  deferred  payment 
value  used  for  the  note  will  be  initially 
calculated  using  the  original  advertised 
contract  volumes  as  adjusted  by  any 
subsequent  contract  modification,  flie 
actual  principal  amount  will  be 
recalcdated  at  the  completion  of 
harvest  of  the  volume  covered  by  the 
note,  when  the  exact  amount  of  the 
deferred  value  is  known.  The  note  will 
be  revised  to  reflect  actual  obligations. 
Actual  Forest  Service  scaled  or  payment 
unit  volume  will  be  used  to  determine 
the  note  value. 

The  amount  of  bond  security  may  be 
reduced  to  reflect  the  current  amount  of 
the  promissory  note  obligation  during 
the  note  period. 

The  note  payments  may  be  assumed 
by  the  surety  U  the  principal  is  unable  to 
make  the  quarterly  payments. 

If  contract  term  adjustment  for  30 
days  or  more  is  granted,  after  the 
contract  modification,  the  note 
obligation  will  be  revised  to  reflect 
adjusted  harvest  volumes  resulting  from 
approved  delays. 


Alternatives  Considered 

In  considering  the  need  to  avoid 
default  on  these  high-priced  sales,  the 
Forest  Service  has  considered 
alternative  approaches.  Those 
alternatives  are:  (1)  To  do  nothing;  (2)  to 
allow  harvest  of  these  sales  at  rates 
reduced  from  current  contract  rates  but 
higher  than  current  market  rates;  (3)  to 
allow  purchasers  to  harvest  sales  at  a 
reduced  rate  with  the  difference 
between  the  reduced  rate  and  current 
rates  due  at  the  termination  date  of  the 
contract.  The  final  amount  due  at  the 
end  of  the  contract  would  be  negotiable 
based  on  sample  case  litigation. 

The  first  alternative — to  take  no 
action — will  create  serious  economic 
impacts  on  the  timber  dependent 
communities  in  the  West  where  these 
high-priced  sales  are  located,  will 
substantially  reduce  receipts  to  the 
Federal  Treasury  and  a^ected  counties 
that  otherwise  would  be  generated,  and 
will  have  adverse  impacts  on  the 
planned  management  of  the  National 
Forests  where  these  sales  have  been 
sold.  Current  timber  prices  simply  are 
not  adequate  for  the  holders  of  these 
contracts  to  operate  these  sales  without 
a  substantial  loss. 

The  second  approach  was  rejected 
because  it  would  result  in  purchasers 
paying  less  than  the  full  contract  value 
for  harvested  timber,  negating  the 
fundamental  principle  that  a  contract  is 
binding  on  the  parties  who  enter  it. 

The  third  alternative  was  rejected 
because  it  would  result  in  allowing  the 
harvesting  of  timber  without  payment  in 
advance  of  cutting  and  without 
satisfactory  payment  guarantee  as 
required  by  law.  This  alternative  also 
includes  an  exp>ectation  of  settlement  for 
a  value  less  than  the  contract  requires. 
Moreover,  alternatives  (2]  and  (3)  would 
require  new  statutory  authorization  to 
enable  the  agency  to  collect  less  money 
than  it  is  entitled  to  under  a  contract  or 
to  allow  removal  of  timber  without 
advance  payment.  Because  of  the 
deliberative  nature  of  the  legislative 
process,  it  is  doubtful  that  such 
legislation  could  be  enacted  in  sufficient 
time  to  prevent  default  of  those  high- 
priced  sales  coming  due  in  1989. 

In  contrast  to  a  legislative  remedy,  the 
policy  and  procedures  being 
implemented  are  within  the  agency's 
existing  authority  and  will  be  adopted  in 
sufficient  time  to  provide  an  alternative 
to  default  of  most  of  these  sales.  The 
policy  requires  full  contract  payment; 
the  modiflcation  affects  only  the  timing 
of  payment.  It  encourages  the  purchaser 
to  operate  eligible  sales  by  giving  them 
the  ability  to  spread  losses  over  a  period 
of  time.  Purchasers  will  be  allowed  to 


defer  a  portion  of  the  payment  for  up  to 
5  years,  paying  interest  and  providing 
additional  security  as  consideration  for 
the  Government's  willingness  to  modify 
contract  terms  to  defer  receipt  of  full 
payment. 

Implementation  and  Public  Comment 
Requested 

This  general  statement  of  policy  is 
issued  by  the  Forest  Service  to  advise 
the  public  prospectively  of  the  manner 
in  which  the  agency  proposes  to 
exercise  its  discretion  to  modify 
contracts  and  to  receive  and  analyze 
comments  before  preparing  the  final 
policy  direction  in  the  Forest  Service 
Manual.  As  such,  this  notice  is  exempt 
from  the  requirements  of  5  U.S.C.  553(b) 
and  (d). 

The  interim  policy  is  being 
implemented  on  September  1, 1988,  to 
allow  purchasers  of  qualifying  sales  the 
earliest  possible  opportunity  to  begin 
harvesting  under  the  deferred  payment 
procedures.  Many  of  the  qualifying  sales 
will  terminate  and  become  defaulted  if 
harvesting  is  not  completed  by  March 
31, 1989.  Harvesting  operations  are 
seasonal,  the  best  operating  conditions 
are  experienced  during  the  summer  and 
early  fall  periods.  The  interim  policy  is 
needed  to  allow  an  additional  2  months 
operations,  September  and  October  for 
the  qualifying  sales.  Rapid 
implementation  is  critical  to  encourage 
operation  and  lessen  the  potential  for 
default.  The  early  implementation  will 
provide  full  coordination  with  the 
Bureau  of  Land  Management  which  is 
promulgating  a  similar  policy. 

In  accordance  with  36  CFR  216.6,  the 
public  is  invited  to  submit  written 
comments  on  the  interim  policy  which 
will  be  analyzed  and  considered  in 
adoption  of  final  pohcy.  The  new  policy 
will  be  issued  in  Forest  Service  Manual, 
Chapter  2450,  and  Forest  Service 
Handbook  2409.15,  Chapter  30. 

Regulatory  Impact 

This  act  has  been  reviewed  under  U.S. 
Department  of  Agriculture  policy  and 
procedures  as  well  as  submitted  to  the 
Office  of  Management  and  Budget  for 
review  pursuant  to  Executive  Order 
(E.O.)  12291.  It  has  been  determined  that 
this  policy  does  not  have  the  effects  of  a 
major  rule  as  defined  in  E.0. 12291.  The 
procedure  implemented  by  this  policy 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  will 
not  result  in  major  increases  in  costs  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions,  and  will 
not  have  significant  adverse  effects  on 
the  ability  of  United  States-based 
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industries  to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets.  It  does  not  change  the  total 
amount  a  purchaser  will  pay  for 
National  Forest  timber,  although  it  will 
affect  the  timing  of  when  a  purchaser 
will  have  to  pay  the  full  price  for 
stumpage  under  a  Forest  Service 
contract.  The  deferred  payment  will  be 
made  under  the  terms  of  a  fully  secured 
promissory  note.  The  note  vsrill  require 
interest  charges  as  consideration  for 
payment  deferral. 

The  timing  of  payments  to  the 
Government  will  be  delayed  but  the 
note  interest  will  compensate  for  the 
deferral.  The  risk  of  nonpayment  will  be 
avoided  by  requiring  a  fully  secured 
promissory  note.  Counties  who  share  in 
revenues  generated  from  Federal  timber 
sales  will  experience  a  short-term 
deferral  in  receipts.  However,  the  short- 
term  effects  are  likely  to  have  far  less 
adverse  impact  than  if  these  sales  were 
defaulted.  Since  purchasers  will 
eventually  pay  the  full  contract  value, 
the  long  term  receipts  to  affected 
counties  will  be  far  greater  than  would 
be  received  if  the  sales  were  defaulted 
and  resold.  The  procedures  will 
contribute  to  the  economic  well-being  of 
timber-dependent  communities,  the 
orderly  flow  of  timber  to  market  and 
receipts  to  Treasury,  strengthen  the 
orderly  accomplishment  of  resource 
management  objectives,  and  reduce 
administrative  costs  associated  with 
collection  of  claims  against  defaulting 
purchasers. 

It  has  also  been  determined  that  this 
policy  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  policy 
works  to  preserve  the  long  range 
revenues  to  affected  counties  and  to 
maintain  employment  in  the  area  and, 
thus,  reduces  the  certain  adverse 
economic  impacts  these  entities  would 
experience  in  the  event  of  default  and 
bankruptcy  of  purchasers  of  these  high- 
priced  sales. 

Based  on  both  past  experience  and 
environmental  analysis,  the  policy  will 
have  no  significant  effect  on  the  human 
environment,  individually  or 
cumulatively.  Therefore,  it  is 
categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  an  environmental  impact 
statement  (40  CFR  1508.4).  Furthermore, 
the  policy  would  not  result  in  additional 
procedures  or  paperwork  not  already 
required  by  law.  Therefore,  the 
provisions  of  the  5  CFR  Part  1320 
relating  to  controlling  paperwork 
burdens  on  the  public  do  not  apply. 


Date:  August  2, 1988. 
George  M.  Leonard, 
Associate  Chief,  Forest  Service. 
[FR  Doc.  88-18893  Filed  8-19-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AA-230-08-631(H)2] 

Deferral  of  Payments  on  HigtvPrlced 
Timt>er  Sales 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  interim  policy;  request 

for  comments. 

summary:  This  interim  policy  revises 
agency  procedures  to  permit 
modifications  of  high-priced  timber  sale 
contracts  that  were  bid  prior  to  January 
1, 1982.  The  primary  objective  of  this 
action  is  to  encourage  purchasers  to 
perform  the  high-priced  sales  rather 
than  to  default  them.  The  intended  effect 
is  to  avoid  the  adverse  economic 
impacts  and  forest  management 
disruptions  that  would  occur  if  these 
sales  were  defaulted. 

The  need  for  an  interim  policy  is 
based  on  the  anticipated  default  of  sales 
due  to  expire  on  December  31, 1988.  It  is 
essential  to  put  this  poUcy  into  effect  by 
September  1, 1988,  to  allow  payment 
deferral  procedures  that  would  permit 
all  harvest  activities,  including  road 
construction,  to  be  completed  in  a  timely 
manner.  However,  the  agency  is 
requesting  comment  which  will  be 
considered  in  adoption  of  final  policy. 
EFFECTIVE  DATE:  September  1, 1988. 
Comments  should  be  submitted  by 
October  21, 1988.  Comments  received  or 
postmarked  after  the  above  date  may 
not  be  considered  as  part  of  the 
decisionmaking  process  on  the  issuance 
of  a  final  policy. 

ADDRESS:  Comments  should  be  sent  to: 
Director  (140),  Bureau  of  Land 
Management,  Department  of  the 
Interior,  1800  'C  Street,  NW., 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lyndon  Werner  (202)  653-8864. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Need  for  Policy 

Bidding  on  timber  contracts  during 
1979-1980  in  Oregon  rose  to  record  high 
levels.  When  interest  rates  rose  in  the 
early  1980's,  timber  markets  collapsed 
and  the  industry  could  not  complete  the 
contracts  without  incurring  substantial 
losses.  Recognizing  the  dilemma,  the 
Department  of  the  Interior  granted  grace 


period  extensions  beginning  in 
November  1981;  further  extensions  were 
granted  in  August  1983  on  contacts  bid 
prior  to  January  1, 1982.  under  the 
President's  5-year  extension  program, 
which  extended  the  currently 
uncompleted  contracts  to  1988  and  1969. 
Also,  the  Timber  Contract  Payment 
Modification  Act  was  passed  in  1984 
permitting  the  return  to  the  Government 
of  274  Bureau  of  Land  Management 
contracts  totaling  1.28  billion  board  feet 
valued  at  $430  million. 

Of  the  remaining  volume  0.43  billion 
board  feet  valued  at  $127  million  are  in 
uncompleted  contracts  as  of  July  1988. 
The  majority  of  these  remaining 
contracts  are  due  to  expire  on  December 
31, 1989.  A  small  number  of  contracts 
were  further  extended  into  1990  through 
the  purchase  of  extension-credit  fire 
salvage  sales. 

The  objectives  of  these  efforts  to 
assist  the  timber  industry  were:  To 
recognize  the  legislative  directive  to 
ensure  community  stability;  to  minimize 
disruptions  to  the  Bureau  of  Land 
Management  forest  management 
program;  to  maintain  the  availability  of 
commercial  timber  in  the  market  place; 
and  to  hold  purchasers  responsible  for 
outstanding  high  priced  timber  sale 
contracts. 

Indications  are  that  current  and  future 
market  conditions  will  not  support 
meeting  these  objectives  through 
economical  harvest  of  the  majority  of 
the  remaining  contracts.  The  probable 
consequence  will  be  contract  defaults. 
This  is  not  in  the  best  interest  of  the 
government  not  only  because  of  the 
failure  to  meet  the  aforementioned 
objectives  but  also  the  high  cost  to  the 
Government  of  reofferiug  contracts  and 
collecting  damages. 

When  a  contract  is  defaulted,  the 
harvest  of  that  timber  is  delayed  until 
the  timber  can  be  resold  and  cut  under  a 
new  contract.  Default-delayed  harvest 
may  cause  adverse  economic,  forest 
management,  and  environmental 
impacts.  The  economies  of  many 
communities  in  Oregon  are  significantly 
dependent  upon  the  employment 
generated  by  the  harvest  and 
manufacture  of  timber  from  Bureau  of 
Land  Management-administered  forest 
land.  Timber  sale  defaults  interrupt  the 
flow  of  timber  and,  thereby,  interrupt 
employment.  Employment  impacts  of 
default  affect  not  only  loggers  and  mill 
workers,  but  also  others  dependent  upon 
the  income  of  timber  workers.  Defaults 
also  reduce  receipts  to  the  Federal 
Treasury  and  the  revenue  sharing 
payments  to  local  counties  that  are 
based  on  those  receipts. 
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The  liability  for  damages  due  the 
Government  arising  from  default  could 
result  in  a  number  of  Hrms  seeking 
bankruptcy.  Under  bankruptcy 
procedures,  the  United  States  would 
become  an  unsecured  creditor.  Usually 
few  or  no  assets  are  available  for 
payment  after  all  the  secured  creditors 
are  satisfied  in  the  proceedings.  Even  if 
the  rirms  do  not  declare  bankruptcy, 
default  collection  activities  are 
expensive  and  often  result  in  smaller 
dollar  returns  compared  to  the  amount 
of  damage  payments  due.  In  short 
contract  performance  of  these  high- 
priced  sales  provides  the  best  economic 
return  and  protection  to  Federal  and 
local  governments  as  well  as  to  timber- 
dependent  communities.  Accordingly, 
the  Bureau  of  Land  Management  is 
implementing  a  procedure  to  encourage 
holders  of  high-priced  pre-1982  volume 
to  perform  contracts  rather  than 
defaulting  them. 

Key  Features  of  the  Interim  Policy 

Sales  Eligible  for  Modification 

To  be  eligible  for  payment  deferral 
modifications,  timber  sale  contracts 
must  meet  the  following  criteria: 

1.  The  bid  date  must  be  prior  to 
January  1, 1982; 

2.  The  remaining  stumpage  must  have 
an  average  value  per  thousand  board 
feet  that  exceeds  the  average  bid  vahie 
for  the  previous  6  calendar  months  for 
the  Bureau  of  Land  Management  District 
in  which  the  sale  is  located,  plus  $50  per 
thousand  board  feet. 

3.  The  contract  must  have  sufHcient 
contract  period  remaining  to  allow  for 
removal  of  the  remaining  timber  prior  to 
expiration  of  the  contract. 

The  January  1, 1982.  date  was  selected 
because  Congress  has  already  identifled 
in  the  Federal  Timber  Contract  Payment 
Modification  Act  the  period  immediately 
prior  to  this  date  as  a  bidding  period 
when  cumulative  market  effects  resulted 
in  excessive  bidding  for  Federal  Timber. 

Authorized  officials  of  current  holders 
of  qualifying  contracts  must  request 
payment  deferral  in  writing.  The  current 
holder  is  the  entity  currently  recognized 
by  the  Bureau  of  Land  Management  as 
being  legally  responsible  for  contract 
performance.  The  Bureau  of  Land 
Management  is  not  limiting  the 
procedure  to  companies  that  bid  the 
sales. 

Requests  for  modification  of  a 
qualifying  contract  must  be  submitted 
prior  to  the  commencement  of  harvest 
on  timber  volume  to  be  covered  by  the 
modification.  The  modification, 
additional  securities,  and  note  must  be 
fully  executed  prior  to  the  cutting  and 
removal  of  covered  timber. 


Interim  Policy  and  Promissory  Note 
Procedures 

The  interim  policy  for  existing  high- 
priced  sales  will  provide  guidance  to 
Authorized  Officers  in  the  exercise  of 
their  existing  authorities  to  administer 
Bureau  of  Land  Management  timber  sale 
contracts.  Modification  of  specified 
high-priced  sales  to  implement  this 
proposed  deferred  payment  policy  will 
be  in  the  public  interest  In  accordance 
with  the  contract  terms,  the  Government 
will  receive  full  contract  value.  The 
current  holder  of  a  timber  sale  contract 
determined  by  the  Bureau  of  Land 
Management  to  be  a  high-priced 
contract  will  pay  for  timber  under  that 
contract  at  the  contract  price.  Under  this 
policy,  the  terms  of  payment  will  be 
modified  allowing  the  Government  to 
defer  an  amount  of  payment  equal  to  the 
difference  between  the  current  average 
bid  value  at  time  of  modification  for  the 
Oregon  Bureau  of  Land  Management 
District  in  which  the  sale  is  located,  plus 
$50  and  the  average  current  contract 
value  per  thousand  board  feet.  The 
difference  between  the  average  bid 
value  and  the  current  contract  value 
{deferred  payment)  will  be  paid  with 
interest,  over  a  maximum  of  10  years, 
under  the  terms  of  a  fully  secured 
promissory  note.  In  most  cases  note 
terms  will  be  5  years  or  less  and  Mrill  be 
approved  by  the  Authorized  Officer. 
Application  for  note  terms  from  6  to  10 
years  must  show  evidence  of  need 
based  on  compelling  circumstances  and 
must  be  approved  by  the  State  Director 
after  consultation  with  the  Forest 
Service  Regional  Forester. 

Interest  payments  on  the  harvest- 
level-based  accruing  increments  of 
deferred  payment  shall  be  paid 
quarterly  after  commencement  of 
harvest.  The  full  amount  of  deferred 
payment  specified  in  the  promissory 
note,  as  estimated  by  the  Bureau  of 
Land  Management,  will  require 
quarterly  payments  to  amortize  the 
amount  of  the  note  with  payments  to 
commence  the  first  January  1  following 
the  execution  of  the  note.  Prior  to  the 
completion  of  harvest,  interest  paid  will 
be  calculated  on  the  amount  of  harvest- 
level-based  accruing  increments  of 
deferred  payment  or  the  remaining 
balance  of  the  note,  whichever  is  less. 
Upon  completion  of  harvest,  interest 
paid  will  be  calculated  on  the  remaining 
balance  of  the  note.  Thus,  only  the 
contract  terms  necessary  to  change  the 
timing  of  payment  to  the  Government 
will  be  modified.  The  deferred  payment 
modification  will  be  authorized  only 
after  receipt  of  a  properly  prepared  and 
executed  promissory  note,  on  a  form 
approved  by  the  Bureau  of  Land 


Management,  for  the  total  amount  of  the 
deferred  stumpage  value.  The  note  must 
be  fully  secured  by  a  form  of  security 
acceptable  to  the  Bureau  of  Land 
Management  and  allow  for 
unconditioned  payment  upon  demand 
by  the  Bureau  of  Land  Management. 

The  security  amount  must  be 
sufficient  to  cover  the  entire  amount  of 
the  note.  The  contract  holder  or  surety, 
where  applicable,  may  make  pre- 
payment of  all  or  a  portion  of  the 
outstanding  remainder  of  the  note  on  the 
date  of  any  quarterly  payment.  The 
amount  of  the  bond  security  may  be 
reduced  to  reOect  the  current  amount  of 
the  promissory  note  obligation  during 
the  note  period.  The  note  payments  may 
be  assumed  by  the  surety  if  the  principal 
is  unable  to  make  the  quarterly 
payments. 

The  interest  rate  will  be  adjusted  at 
each  payment  and  will  be  equal  to  the 
average  market  yield  of  outstanding 
Treasury  obligations  with  5  years 
remaining  to  maturity. 

Modification  of  Payments 

Under  this  policy,  the  payments  for 
stumpage  will  be  reduced  by  a  deferred 
amount  covered  by  a  promissory  note. 
The  deferred  payment  rate  per  thousand 
board  feet  will  be  determined  at  the 
time  of  modification.  The  deferred  value 
will  be  the  difference  between  the 
current  average  bid  value  for  the  Oregon 
Bureau  of  Land  Management  District  in 
which  the  sale  is  located,  plus  $50  per 
thousand  board  feet,  and  the  average 
current  contract  value  in  thousand 
board  feet.  The  current  6  month  average 
bid  value  for  the  five  western  Oregon 
Bureau  of  Land  Management  Districts 
plus  the  $50  differential  value  produces 
the  following  rate  reduction  floors  per 
thousand  board  feet:  Salem— $239.08; 
Eugene — $204.52;  Roseburg— $169.27; 
Coos  Bay— $190.87;  and  Medford- 
$174.43.  The  authorized  officer  will  use 
the  average  for  the  6  full  calendar 
months  immediately  prior  to  the  request 
for  modification  in  determining  the 
amount  of  the  payment  deferred.  Only 
the  rates  bid  for  particular  species  that 
are  above  the  average  bid  rate  plus  $50 
per  thousand  board  feet  will  be  subject 
to  payment  deferral.  The  amount  of 
deferral  of  an  individual  species  rate 
above  the  average  bid  value  plus  $50 
will  be  weighted  in  proportion  to  the 
amount  that  the  remaining  value  of  a 
particular  species  represents  of  the  total 
remaining  value  of  all  species  above  the 
average  bid  rate,  plus  $50  per  thousand 
board  feet.  The  weighting  of  species 
values  above  the  floor  rate  to  determine 
the  amount  of  payment  deferral  by 
species  will  develop  a  payment  rate  that 
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reflects  original  bid  values.  The 
determination  of  the  amount  subject  to 
deferral  will  be  calculated  based  on  the 
unhauled  volume  on  the  contract  area  at 
the  time  of  modification. 

More  than  one  per  sale,  executed 
annually,  will  be  considered  for  sales 
expected  to  require  more  than  one  year 
for  harvest.  For  the  multiple  note 
procedure,  the  amount  of  the  note  will 
be  based  on  the  volume  scheduled  for 
removal  in  an  approved  logging  plan. 
The  average  current  contract  value  for 
the  estimated  volume  to  be  removed  will 
be  used  to  determine  the  amount  of 
payment  deferral  for  the  multiple  note 
procedure.  This  will  allow  the  note  and 
interest  amount  to  reflect  estimated 
seasonal  removal  volumes.  This  will 
preclude  having  to  charge  for  principal 
and  interest  on  large  volumes  that  have 
to  be  scheduled  for  logging  in  successive 
years.  For  billing  purposes,  multiple 
notes  can  be  consolidated. 

Modification  of  the  Payment  Guarantee 
Requirements  of  the  Contract 

The  requirements  of  the  contract 
related  to  advance  installments  and 
payment  guarantees  in  lieu  of  deposits 
will  be  satisfied  by  installments  or 
payment  guarantees  equal  to  the  revised 
current  payment  amounts  as  established 
under  the  formula  for  calculating 
deferred  payments.  The  Government  is 
protected  as  to  the  amount  of  the 
deferred  payment  by  the  fully  secured 
promissory  note.  In  the  event  of  an 
overcut,  advance  cash  installments  or 
payment  guarantee  in  lieu  of 
installments  must  equal  the  total 
stumpage  value  for  cut  timber  that  is  not 
covered  by  the  promissory  note.  This 
requirement  will  assure  that  the  value  of 
the  volume  harvested  above  the 
estimated  volumes  is  covered  by 
payment  guarantee.  Full  payment  or 
revision  of  the  promissory  note  must  be 
made  for  the  deferred  value  associated 
with  the  overcut. 

Limitation  on  Application  of  Deferred 
Payment  Modifications 

Retroactive  payment  deferrals  will  not 
be  allowed  for  previously  har\'ested 
volumes  under  the  policy.  The 
performance  bond  amount  will  not  be 
reduced  under  the  deferred  payment 
procedures. 

Breach 

Failure  to  make  a  note  payment  is  a 
breach  of  the  provision  for  deferred 
payment  and  could  result  in  suspension 
of  operations.  A  defaulted  note  could 
result  in  contract  cancellation. 


Alternatives  Considered 

In  considering  the  need  to  avoid 
default  on  these  high-priced  sales,  the 
Bureau  of  Land  Management  has 
considered  other  approaches.  Those 
alternatives  are:  (1)  No  action;  (2)  allow 
harvest  of  these  sales  at  rates  reduced 
from  current  contract  rates;  (3)  allow 
purchasers  to  harvest  sales  at  a  reduced 
rate  with  the  difference  between  the 
reduced  rate  and  current  rates  due  at 
the  termination  date  of  the  contract.  The 
final  amount  due  at  the  end  of  the 
contract  will  be  negotiable  based  on 
sample  test  litigation. 

The  first  alternative — no  action — 
would  create  serious  economic  impacts 
on  the  timber  dependent  communities  in 
Oregon  where  these  high-priced  sales 
are  located,  would  substantially  reduce 
receipts  to  the  Federal  Treasury  and 
affected  counties  that  otherwise  would 
be  generated,  and  would  have  adverse 
impacts  on  the  planned  management  by 
the  Bureau  of  Land  Management  where 
these  sales  have  been  sold.  Current 
timber  prices  are  not  adequate  for  the 
holders  of  these  contracts  to  operate 
these  sales  without  a  substantial  loss, 
and  economic  forecasts  do  not  predict  a 
return  to  the  high  prices  in  effect  when 
these  sales  were  originally  bid. 

The  second  approach  was  rejected 
because  it  would  result  in  purchasers 
paying  less  than  the  full  contract  value 
for  har\'ested  timber,  negating  the 
fundamental  principle  that  a  contract  is 
binding  on  the  parties  who  enter  it. 

The  third  alternative  was  rejected 
because  it  would  result  in  allowing  the 
harvest  of  timber  without  payment  in 
advance  of  cutting  and  without 
satisfactory  payment  guarantees.  This 
alternative  also  includes  an  expectation 
of  settlement  for  a  value  less  than  the 
contract  requires. 

The  policy  and  procedures  being 
proposed  are  within  the  agency's 
existing  authority  and  can  be  adopted  in 
sufficient  time  to  provide  an  alternative 
to  default  for  the  majority  of  the  sales  in 
question. 

The  interim  policy  being  adopted 
requires  full  contract  payment;  the 
modification  affects  only  the  timing  of 
payment.  It  encourages  the  purchaser  to 
operate  eligible  sales  by  giving  him/her 
the  ability  to  spread  losses  over  a  period 
of  time.  Purchasers  will  be  allowed  to 
defer  a  portion  of  the  payment  for  up  to 
10  years,  paying  interest  and  providing 
additional  security  as  consideration  for 
the  Government's  willingness  to  modify 
contract  terms  to  defer  receipt  of  full 
payment. 


Implementation  and  Public  Comment 
Requested 

The  public  is  invited  to  submit  written 
comments  on  this  interim  policy  which 
will  be  analyzed  and  considered  in 
adoption  of  final  pohcy.  In  particular, 
comment  is  requested  on  the  limits  of 
eligibility.  The  interim  poUcy  will 
become  effective  September  1, 1988,  in 
recognition  of  the  anticipated  default  of 
sales  due  to  expire  on  December  31, 
1988,  and  the  need  to  complete  road 
construction  on  some  sales  due  to  expire 
on  December  31. 1989. 

Regulatory  Impact 

This  action  has  been  reviewed  under 
U.S.  Department  of  the  Interior  policy 
and  procedures  as  well  as  submitted  to 
the  Office  of  Management  and  Budget 
for  review  pursuant  to  Executive  Order 
(E.O.)  12291.  It  has  been  determined  that 
this  policy  does  not  have  the  effects  of  a 
major  rule  as  defined  in  E.0. 12291.  The 
procedure  implemented  by  this  policy 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  will 
not  result  in  major  increases  in  costs  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions,  and  will 
not  have  significant  adverse  effects  on 
the  ability  of  United  States-based 
industries  to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets.  It  does  not  change  the  total 
amount  a  purchaser  will  pay  for  Bureau 
of  Land  Management  timber,  although  it 
will  affect  the  timing  of  when  a 
purchaser  will  have  to  pay  the  full  price 
for  stumpage  under  a  Bureau  of  Land 
Management  contract.  The  deferred 
payment  will  be  made  under  the  terms 
of  a  fully  secured  promissory  note.  The 
note  will  require  interest  charges  as 
consideration  for  payment  deferral. 

The  timing  of  payments  to  the 
Government  will  be  delayed  but  the 
note  interest  will  compensate  for  the 
deferral.  The  risk  of  nonpayment  will  be 
avoided  by  requiring  a  fully  secured 
promissory  note.  Counties  that  share  in 
revenues  generated  from  Bureau  of  Land 
Management  timber  sales  will 
experience  a  short-term  deferral  in 
receipts.  However,  the  short-term  effects 
are  likely  to  have  far  less  adverse 
impact  than  if  these  sales  were 
defaulted.  Since  purchasers  will 
eventually  pay  the  full  contract  value, 
the  long  term  receipts  to  affected 
counties  will  be  far  greater  than  will  be 
received  if  the  sales  are  defaulted  and 
the  timber  resold.  The  proposed 
procedures  will  contribute  to  the 
economic  well-being  of  timber- 
dependent  communities,  and  the  orderly 
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flow  of  timber  to  market  and  receipts  to 
the  Treasury  will  strengthen  the  orderly 
accomplishment  of  forest  management 
objectives,  and  reduce  administrative 
costs  associated  with  collection  of 
claims  against  defaulting  purchasers. 

It  has  also  been  determined  that  this 
policy  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  policy 
works  to  preserve  the  long  range 
revenues  to  affected  counties  and  to 
maintain  employment  in  the  area  and, 


thus,  reduces  the  certain  adverse 
economic  impacts  these  entities  will 
certainly  experience  in  the  event  of 
default  and  bankruptcy  of  purchasers  of 
these  high-priced  sales. 

Based  on  both  past  experience  and 
environmental  analysis,  the  interim 
policy  will  have  no  signiflcant  effect  on 
the  human  environment,  individually  or 
cumulatively.  Therefore,  it  is 
categorically  excluded  from  analysis  in 
an  envirorunental  assessment  or  an 
environmental  impact  statement  (40  CFR 


1508.4).  Furthermore,  the  policy  will  not 

result  in  additional  procedures  or 

paperwork  not  already  required  by  law. 

Therefore,  the  provisions  of  the  5  CFR 

Part  1320  relating  to  controlling 

paperwork  burdens  on  the  public  do  not 

apply. 

Tom  Allen, 

Acting  Deputy  Director. 

[PR  Doc.  88-18904  Filed  8-19-86;  a-45  am] 
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CONGRESSIONAL  BUDGET  OFFICE 

Sequestration  Report  to  Office  of 
Management  and  Budget  and 
Congress;  Transmittal 

agency:  Congressional  Budget  Office. 
action:  Report  transmittal. 

summary:  This  notice  transmits  the 
initial  sequestration  report  for  Fiscal 
Year  1989  to  the  Office  of  Management 
and  Budget  and  the  Congress  in 
accordance  with  the  new  procedures  of 
the  Balanced  Budget  and  Emergency 
Deficit  Control  Reaffirmation  Act  of 
1987,  Pub.  L  100-119. 
Stanley  L.  Greigg, 

Director,  Office  of  Intergovernmental 
Relations.  Congressional  Budget  Office. 

B4LUNG  CODE  1450-«1-M 
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NOTES 

All  years  referred  to  in  this  report  are  fiscal  years,  unless  otherwise  noted. 

Details  in  the  test  and  tables  of  this  report  may  not  add  to  totals  because  of  rounding. 

The  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985  (commonly  known  as  Gramm-Rudman-HoUings)  is  also 
referred  to  in  this  report  more  briefly  as  the  Balanced  Budget  Act.  The  amendments  to  this  act  made  by  Public  Law  1 00-1 19, 
the  Balanced  Budget  and  Emergency  Deficit  Control  Reaffirmation  Act  of  1987,  are  also  referred  to  in  this  report  more  briefly 
as  the  Reaffirmation  Act. 


The  source  for  all  data  in  this  report  is  the  Congressional  Budget  Office,  unless  otherwise  noted. 
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CONGRESSIONAL  BUDGET  OFFICE 
U.S.  CONGRESS 
WASHINGTON.  DC  20515 


August  20, 1988 


Honorable  James  C.  Miller  lH 

Director 

Office  of  Management  and  Budget 

Washington,  D.C.  20503 

Dear  Mr.  Miller: 


I  herewith  submit  to  you  my  Initial  Sequestration  Report  for  Fiscal  Year  1989,  as 
required  by  Public  Law  100-119,  the  Balanced  Budget  and  Emergency  Deficit  Con- 
trol Reaffirmation  Act  of  1987. 

Based  on  our  appraisal  of  the  economic  and  budgetary  outlook,  the  Congressional 
Budget  Office  estimates  that  the  budget  deficit  in  fiscal  year  1989  will  reach  $153 
billion,  which  exceeds  by  $17  billion  the  $136  billion  target  specified  in  the  act. 

This  report  presents  the  assumptions  underlying  CBO's  deficit  estimate,  and  calcu- 
lates the  amounts  and  percentages  by  which  various  budgetary  resources  would  need 
to  be  sequestered  to  reduce  the  deficit  to  the  target  level  under  these  assumptions. 

I  would  be  pleased  to  provide  you  with  any  assistance  that  you  may  require  in 
preparing  your  own  initial  sequestration  report. 


Sincerely  yours, 


James  L.  Blum 
Acting  Director 


^    iSU*^^^- 
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CONGRESSIONAL  BUDGET  OFFICE 
U.S.  CONGRESS 
WASHINGTON,  DC  20515 


August  20, 1988 


Honorable  George  Bush 
President  of  the  Senate 
Washington,  D.C.  20510 

Dear  Mr.  President: 

I  herewith  submit  to  the  Congress  my  Initial  Sequestration  Report  for  Fiscal  Year 
1989,  as  required  by  I*ublic  Law  100-119,  the  Balanced  Budget  and  Emergency 
Deficit  Control  Reaffirmation  Act  of  1987. 

The  act  specifies  a  1989  deficit  target  of  $136  billion.  An  across-the-board  reduction 
of  budgetary  resources  will  be  triggered  if  the  deficit  estimate  made  by  the  Office  of 
Management  and  Budget  exceeds  the  target  by  more  than  $10  billion.  Based  on  an 
independent  appraisal  of  the  economic  and  budgetary  outlook,  the  Congressional 
Budget  Ofiice  estimates  that  the  budget  deficit  in  fiscal  year  1989  will  reach  $153 
billion,  which  exceeds  the  target  by  $17  billion. 

This  report  presents  the  assumptions  underlying  CBO's  deficit  estimate,  and  calcu- 
lates the  amounts  and  percentages  by  which  various  budgetary  resources  would  need 
to  be  sequestered  to  reduce  the  deficit  to  the  target  level  under  these  assumptions. 

I  would  be  pleased  to  provide  the  Congress  with  any  assistance  it  may  require  in 
responding  to  this  report,  or  to  the  initial  report  by  the  Director  of  the  Ofiice  of  Man- 
agement and  Budget  to  be  issued  on  August  25, 1988. 


Sincerely  yours, 


James  L.  Blum 
Acting  Director 
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CONGRESSIONAL  BUDGET  OFFICE 
U.S.  CONGRESS 
WASHINGTON,  DC  20515 


August  20, 1988 


Honorable  James  C.  Wright,  Jr. 
Speaker  of  the  House  of  Representatives 
Washington,  D.C.  20515 

Dear  Mr.  Speaker: 

I  herewith  submit  to  the  Congress  my  Initial  Sequestration  Report  for  Fiscal  Year 
1989,  as  required  by  Public  Law  100-119,  the  Balanced  Budget  and  Emergency 
Deficit  Control  Reaffirmation  Act  of  1987. 

The  act  specifies  a  1989  deficit  target  of  $136  billion.  An  across-the-board  reduction 
of  budgetary  resources  will  be  triggered  if  the  deficit  estimate  made  by  the  Office  of 
Management  and  Budget  exceeds  the  target  by  more  than  $10  billion.  Based  on  an 
independent  appraisal  of  the  economic  and  budgetary  outlook,  the  Congressional 
Budget  Office  estimates  that  the  budget  deficit  in  fiscal  year  1989  will  reach  $153 
billion,  which  exceeds  the  target  by  $17  billion. 

This  report  presents  the  assumptions  underlying  CBO's  deficit  estimate,  and  calcu- 
lates the  amounts  and  percentages  by  which  various  budgetary  resources  would  need 
to  be  sequestered  to  reduce  the  deficit  to  the  target  level  under  these  assumptions. 

I  would  be  pleased  to  provide  the  Congress  with  any  assistance  it  may  require  in 
responding  to  this  report,  or  to  the  initial  report  by  the  Director  of  the  Office  of  Man- 
agement and  Budget  to  be  issued  on  August  25, 1988. 


Sincerely  yours. 


7^CtUj2x7 
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James  L.  Blum 
Acting  Director 
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INITIAL  SEQUESTRATION  REPORT 
FOR  FISCAL  YEAR  1989 

A  CONGRESSIONAL  BUDGET  OFFICE 

REPORT  TO  THE  CONGRESS 

AND  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET 

August  20, 1988 


SUMMARY 

Under  the  Balanced  Budget  and  Emergency  Deficit 
Control  ReafTirmation  Act  (Public  Law  100-119),  the 
Congressional  Budget  Office  (CBO)  is  charged  with 
providing--on  an  advisory  basis— estimates  of  the 
federal  budget  deficit  and  related  aggregates  to  the 
OHice  of  Management  and  Budget  (0MB)  and  the 
Congress.  CBO's  current  appraisal  of  the  economic 
and  budgetary  outlook,  following  the  specifications 
of  the  Reaffirmation  Act,  projects  a  fiscal  year  1989 
federal  budget  deficit  that  will  exceed  the  $136 
billion  target  by  $17  billion.  An  independent,  and 
binding,  estimate  of  the  projected  deficit  will  be 
made  by  the  Director  of  0MB,  and  that  estimate  will 
determine  the  necessity  and  magnitude  of  seques- 
tration. Based  on  the  Administration's  Mid-Session 
Review  of  the  1989  Budget  and  laws  enacted  since 
July  8,  1988,  it  appears  that  OMB's  initial  esti- 
mate-due on  August  25,  1988-will  exceed  the  tar- 
get by  about  $8  billion;  this  excess,  however,  is  less 
than  the  $10  billion  margin-of-error  specified  by  the 
act  for  1989  and  would  not  trigger  sequestration 

INTRODUCTION 

The  Balanced  Budget  and  Emergency  Deficit  Con- 
trol ReafTirmation  Act  of  1987  set  out  deficit  targets 
to  be  met  by  the  federal  government  over  the  next 
five  years  and  provided  a  procedure--known  as 
sequestration- to  cut  federal  spending  automatic- 
ally when  the  Administration  projects  an  excess 
deficit.  The  act  provides  a  $10  billion  margin-of- 
error  for  1989  through  1992,  but  none  for  1993,  since 
the  act  specifies  a  balanced  budget  by  that  year.  The 
deficit  targets  specified  by  the  act  are: 


Fiscal  Year 

1989 
1990 
1991 
1992 
1993 


Maximum  Deficit 

(In  billions  of  dollars) 

136 

100 

64 

28 

0 


The  sequestration  of  budgetary  resources  would  be 
triggered  automatically  under  the  following  condi- 
tions: 

0  For  1989,  if  the  deficit  estimated  by  the  Office  of 
Management  and  Budget  exceeds  $146  billion 
(the  deficit  target  of  $136  billion  plus  the  $10 
billion  margin)  and  if  the  amount  of  net  deficit 
reduction  achieved  through  laws  enacted  and 
regulations  promulgated  since  January  1,  1983, 
is  less  than  $36  billion. 

o  For  1990  through  1992,  if  the  estimated  deficit 
at  the  beginning  of  each  fiscal  year  exceeds  the 
deficit  target  by  more  than  $10  billion. 

0  For  1993  only,  Lf  there  is  any  estimated  deficit  on 
October  15, 1992 

Sequestration  involves  the  permanent  cancellation 
of  new  budget  authority  and  other  authority  to  obli- 
gate and  expend  funds,  except  for  special  and  trust 
funds,  where  the  sequestered  amounts  of  spending 
authority  remain  in  the  funds.  The  sequestration  of 
budgetary  resources  is  designed  to  achieve  outlay  re- 
ductions sufficient  to  reach  the  annual  deficit  tar- 
gets, except  for  1989,  when  the  outlay  reductions 
that  can  be  achieved  through  sequestration  are  lim- 
ited to  $36  billion. 

The  Reaffirmation  Act  specifies  roles  for  the  Con- 
gressional Budget  Office,  the  Office  of  Management 
and  Budget,  and  the  Comptroller  General  CBO's 
role  is  to  advise  0MB  and  the  Congress,  while  the 
Director  of  0MB  must  determine  whether  or  not 
sequestration  is  necessary  and  the  magnitude  of 
sequestration  Each  year,  CBO  and  0MB  are  re- 
quired to  prepare  independently  two  sets  of  seques- 
tration reports.  The  CBO  reports  are  transmitted  to 
the  Director  of  0MB  and  to  the  Congress,  and  they 
provide  a  benchmark  against  which  the  Congress 
and  others  may  assess  the  0MB  reports.  The  0MB 
reports  are  made  to  the  President  and  to  the  Con- 
gress, and  they  provide  the  basis  for  sequestration 
orders  to  be  issued  by  the  President.   The  timetable 
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for  the  agency  reports  and  sequestration  orders  is 
shown  below. 

The  initial  CBO  and  0MB  sequestration  reports  are 
to  be  based  on  laws  that  are  enacted  and  regulations 
that  are  final  at  the  time  of  a  common  snapshot  date. 
The  revised  reports,  however,  must  be  based  on  laws 
enacted  and  regulations  promulgated  by  the  latest 
possible  date  before  they  are  issued.  Therefore,  be- 
cause the  snapshot  date  may  be  different  in  the  two 
agencies'  final  reports,  some  legislation  and  regula- 
tions reflected  in  one  report  may  not  be  reflected  in 
the  other. 

The  role  of  the  Comptroller  General  under  the 
Reaffirmation  Act  is  threefold:  to  prepare  a  report 
each  year  to  the  Congress  and  the  President  that 
certifies  whether  the  final  sequestration  order  is- 
sued by  the  President  complies  with  the  require- 
ments of  the  Balanced  Budget  Act;  to  assess  the 
compliance  and  accuracy  of  the  0MB  sequestration 
reports;  and  to  make  recommendations  for  improv- 
ing sequestration  procedures.  The  Comptroller's 
report  is  due  on  November  15. 

This  document  is  the  initial  CBO  report  for  1989. 
The  report 

0  Estimates  budget  baseline  levels  as  of  January 
1,  1988,  and  August  15,  1988,  the  amount  of  net 
deficit  change  that  has  occurred  between  the  two 
dates,  and  the  outlay  reductions  required  for 
1989; 


Snapshot  date  for  initial 
CBO  and  0MB  reports 

August  15 

Initial  CBO  report 

August  20 

Initial  0MB  report 

August  25 

Initial  sequestration  order 

August  25 

Revised  CBO  report 

October  11 « 

Revised  0MB  report 

October  15 

Final  sequestration  order 

dCB( 
1988 
owinf 

October  15 

J  report  is  October 

The  report  will 

'  day.  as  prescribed 

a.      The  statutory  date  for  the  revise 
10,  which  is  a  legal  holiday  in 
therefore  be  submitted  on  the  fol 
by  the  Reaffirmation  Act. 

Provides  CBO  economic  assumptions  used  for 
the  two  baseline  estimates,  including  the  esti- 
mated rate  of  real  economic  growth  for  fiscal 
year  1989  by  quarter;  and 

Calculates  the  amounts  and  percentages  by 
which  various  budgetary  resources  must  be  se- 
questered in  order  to  achieve  the  required  outlay 
reductions. 


BUDGET  BASELINE  TOTALS 

The  CBO  budget  baseline  estimates  of  total  reve- 
nues, outlays,  and  the  deficit  for  fiscal  year  1989  are 
shown  in  Table  1.  These  estimates  are  made  in 
accordance  with  the  specifications  set  forth  in  the 
Reaffirmation  Act.  Two  sets  of  budget  baseline 
estimates  are  provided-one  for  laws  and  regulations 
in  effect  on  January  1,  1988,  and  the  other  for  laws 
and  regulations  in  effect  on  August  15,  1988.  The 
economic  and  technical  assumptions  used  for  the 
August  15  budget  baseline  estimates  are  identical  to 
those  used  for  the  January  1  estimates.  The  differ- 
ences between  the  two  sets  of  estimates,  therefore, 
result  only  from  laws  enacted  and  final  regulations 
promulgated  since  January  1. 


Table  1.      CBO  ESTIMATES  OF  BUDGET  BASELINE 
TOTALS  FOR  FISCAL  YEAR  1989 
(In  billions  of  dollars) 

Budget                        As  of 
Aggregates             January  1 

As  of 

August  15 

Diflerence 

Revenues                    979.5 
Outlays                     1.127.0 
Deficit                           147 .5 

979.8 

1.132.8 

153.0 

03 
5.8 
5.5 

The  specifications  for  the  budget  baseline  were 
altered  by  the  Reaffirmation  Act  to  approximate 
more  closely  the  concepts  that  have  been  used  by 
OMB  in  its  current  services  estimates  and  by  CBO 
in  its  baseline  projections-primarily  in  the  treat- 
ment of  annual  appropriations.  When  appropria- 
tions for  the  new  fiscal  year  have  not  been  enacted, 
the  CBO  and  OMB  budget  baseline  estimates  under 
the  act  are  to  be  based  on  the  appropriations  enacted 
for  the  previous  year  with  an  adjustment  for  infla- 
tion and  increased  pay  costs.  The  act  specifies  the 
infiation  factor  as  the  estimated  annual  increase  in 
the  gross  national  product  implicit  price  deflator, 
estimated  by  CBO  to  be  4.2  percent.  For  70  percent 
of  personnel  costs,  this  inflation  factor  is  increased 
to  allow  for  higher  agency  retirement  costs,  and  is 
reduced  to  account  for  22  percent  historical  pay 
absorption. 
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For  nonappropriated  spending  accounts  and  reve- 
nues, the  baseline  estimates  assume  that  current 
laws  and  regulations  will  continue  unchanged,  and 
that  expiring  provisions  of  law  will  terminate  as 
scheduled.  The  Reaffirmation  Act,  however,  pro- 
vides an  exception  to  the  general  treatment  of  expir- 
ing provisions  in  the  cases  of  excise  taxes  dedicated 
to  a  trust  fund,  Commodity  Credit  Corporation  agri- 
cultural price  support  programs,  and  contract 
authority  for  transportation  trust  funds.  As  re- 
quired by  the  act,  the  budget  baseline  estimates 
include  the  receipts  and  outlays  of  the  Social 
Security  trust  funds,  even  though  they  are  legally 
off-budget. 

The  ReaHirmation  Act  provides  that  asset  sales  and 
loan  prepayments  shall  neither  be  included  in  the 
budget  baseline  estimates  nor  count  toward  any  net 
deficit  reduction.  The  act  makes  an  exception  for 
asset  sales  and  loan  prepayments  that  are  routine 
and  ongoing  according  to  fiscal  year  1986  practices 
and  for  asset  sales  mandated  by  law  as  of  September 
17,  1987.  The  budget  baseline  estimates  may  not, 
however,  assume  or  reflect  an  acceleration  of  routine 
asset  sales  and  loan  prepayments.  Table  2  lists  the 
prepayments  excluded  from  the  CBO  baseline  for 
fiscal  year  1989. 

The  act  also  prohibits  the  inclusion  of  savings  re- 
sulting from  the  transfer  of  outlays,  receipts,  or  rev- 
enues from  one  year  to  an  adjacent  year,  except  for 
certain  types  of  transfers  identified  in  law.  No  such 
savings  apply  to  fiscal  year  1989. 

Under  these  specifications,  CBO's  estimate  as  of 
August  15,  1988,  of  the  budget  baseline  deficit  for 
1989  is  $153.0  billion. 


Table  2.         ADJUSTMENTS  TO  FISCAL  YEAR  1989 
DEFICIT  FOR  ASSET  SALE  AND  LOAN 
PREPAYMENT  EXCLUSIONS 
<  In  billions  of  dollars) 


Baseline  deficit  estimate* 

147.8 

Adjustments: 

Asset  sales 

0 

Prepayments 

Foreign  Military  Sales  credits 

4.7 

Rural  Electrification  loans 

0.5 

Total  adjustments 

5.2 

Reaffirmation  Act  deficit  estimate 

153.0 

Congressional  Budget  Office,  The  Economic  and  Budget  Out- 
look: An  Update  (August  1988),  adjusted  for  the  enactment 
of  the  Dire  Supptemeiital  Appropriations  Act  of  1988  (P.L. 
100-393  >. 


Table  3  shows  the  estimated  budget  effect  of  laws 
enacted  and  final  regulations  promulgated  since 
January  1,  1988.  The  estimated  net  deficit  change 
that  has  occurred  since  January  1  is  an  increase  of 
$5.5  billion.  The  increase  stems  primarily  from  the 
enactment  of  the  Disaster  Assistance  Act  of  1988 
(Public  Law  100-387),  which  compensates  farmers 
for  the  effects  of  this  year's  drought;  other  laws  en- 
acted between  January  1  and  August  15,  1988,  have 
little  effect  on  the  budget  baseline  deficit  for  1989,  as 
shown  in  Table  3. 

CBO's  final  sequestration  report  will  be  issued  on 
October  11,  1988,  and  will  take  into  account  legisla- 
tion enacted  since  August  15.  Before  Congress  re- 
cessed last  week,  several  additional  spending  mea- 
sures were  cleared  and  sent  to  the  President.  If 
signed,  these  bills  would  have  the  following  effects 
on  the  1989  deficit: 

0  The  Omnibus  Trade  and  Competitiveness  Act 
(H.R.  4848)  would  increase  the  deficit  by  $0.4 
billion; 

0  The  Housing  and  Independent  Agencies  Appro- 
priations Act  for  Fiscal  Year  1989  (H.R.  4800) 
would  increase  the  deficit  by  $0.5  billion; 

o  The  Hunger  Prevention  Act  (S.  2560)  would  in- 
crease the  deficit  by  $0.3  billion. 


Tables.         CBO  ESTIMATES  OF  DERCIT  CHANGES 

FOR  FISCAL  YEAR  1989  (In  bilUons  of  dollars) 

Budget  Baseline  Deficit 

as  of  January  1,1988  141JS 

Effect  of  New  Laws  and  Regulations: 

Medicare  Catastrophic  Coverage  Act  (P.L.  100-360)  -0.2 

Energy  and  Water  Appropriations  Act  (P.L.  100-371)  a 

Disaster  AssisUnce  Act  (P.L.  100-387)  5.1 
Dire  Emergency  Supplemental 

AppropriationsAcKP.L.  100-393)  0^ 

Other  0.1 

Debt  service  costs  0.2 

Net  Deficit  Change  5^ 

Budget  Baseline  Deficit  as  of  August  15, 1988  153.0 

a.      Less  than  $50  millioo. 


BEST  COPY  AVAILABLE 
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ECONOMIC  ASSUMPTIONS 

The  principal  economic  assumptions  underlying  the 
CBO  budget  baseline  estimates  for  fiscal  year  1989 
are  shown  in  Table  4. 

The  Balanced  Budget  Act  requires  the  Directors  of 
OMB  and  CBO  to  estimate  the  rate  of  real  economic 
growth  for  the  fiscal  year  covered  by  their  reports, 
for  each  quarter  of  the  fiscal  year,  and  for  the  last 
two  quarters  of  the  preceding  fiscal  year.  If  either 
OMB  or  CBO  projects  real  economic  growth  to  be 
less  than  zero  for  any  two  consecutive  quarters,  or  if 
the  Department  of  Commerce  reports  actual  real 
growth  to  have  been  less  than  1  percent  for  two 
consecutive  quarters,  the  Congress  and  the  Presi- 
dent may  suspend  many  of  the  provisions  of  the  act. 
Table  4  cites  the  CBO  estimates  for  the  rate  of  real 
economic  growth  for  fiscal  year  1989;  Table  5  shows 
the  quarterly  estimates.  CBO  does  not  project  real 
economic  growth  to  be  less  than  zero  in  any  quarter 
during  fiscal  year  1989. 


Table  4.     CBO  ECONOMIC  ASSUMPTIONS  FOR 
FISCAL  YEAR  1989 


Gross  National  Product: 
Billions  of  current  dollars 
Percent  change,  year  over  year 

Bilions  of  constant  (1982)  dollars 
Percent  change,  year  over  year 

GNP  Implicit  Price  Defiator 
(Percent  change,  year  over  year) 

CPI-W 

(Percent  change,  year  over  year) 

Civilian  Unemployment  Rate 
(Percent,  fiscal  year  average) 

Interest  Rates  (Fiscal  year  average): 
91 -day  Treasury  bills 
10-year  Treasury  notes 


5.102 
7.0 

4,072 
2.6 


4.2 
4.8 
5.5 


7.0 
9.1 


REQUIRED  OUTLAY  REDUCTIONS 

Sequestration  of  budgetary  resources  will  be  neces- 
sary for  1989  if  the  deficit  estimated  by  OMB  ex- 
ceeds the  $136  billion  target  by  more  than  the  $10 
billion  margin-of-error  amount.  Once  sequestration 
is  triggered,  budget  outlays  must  be  reduced  by  the 
entire  amount  by  which  the  deficit  exceeds  $136 
billion.  The  reduction  is  subject  to  a  ceiling  (for  1989 
only)  of  $36  billion,  adjusted  for  the  net  deficit  reduc- 


tion, if  any,  since  January  1.  One-half  of  the  re- 
quired outlay  reduction  must  be  taken  from  defense 
programs  (budget  accounts  in  the  national  defense 
function,  050,  excluding  the  Federal  Emergency 
Management  Agency)  and  the  other  half  from  non- 
defense  programs.  CBO's  deficit  projection  of  $153.0 
billion  would  call  for  outlay  reductions  of  $17  billion 
in  1989.  Table  6  shows  how  budget  outlays  in 
defense  and  nondefense  programs  would  be  cut  back 
to  achieve  these  reductions. 

All  savings  from  eliminating  automatic  spending 
increases  in  three  programs-the  National  Wool  Act, 
the  special  milk  program,  and  vocational  rehabilita- 
tion-are applied  to  the  required  reduction  in  outlays 
for  nondefense  programs.  According  to  CBO  esti- 
mates, this  would  produce  $48  million  in  outlay  sav- 
ings in  1989.  The  outlay  savings  to  be  obtained  by 
applying  four  special  rules  are  also  credited  to  the 
required  spending  reductions  in  nondefense  pro- 
grams. These  special  rules  are  for  guaranteed  stu- 
dent loans,  foster  care  and  adoption  assistance, 
Medicare,  and  certain  health  programs,  and  are  de- 
scribed in  a  later  section  of  this  report.  Outlay 
savings  for  these  programs  under  the  special  rules 
would  be  $1.7  billion. 

The  outlay  reductions  of  $8.5  billion  in  defense  pro- 
grams and  the  remaining  reductions  of  $6  8  billion 
in  nondefense  programs  must  be  taken  on  a  uniform 
percentage  basis,  computed  separately  for  each  cate- 
gory. The  uniform  reduction  percentages  are  com- 
puted from  outlay  estimates.    The  required  outlay 


Table  5.       REAL  ECONOMIC  GROWTH  RATES 
FROM  PREVIOUS  QUARTER 
(Percentage  growth  at  annual  rates) 


Fiscal  Year  1988 


Actual* 

January-March  1988 
April-June  1988 

Estimated 

July-September  1988 


Fiscal  Year  1989 


Estimated 

October- December  1988 
January-March  1989 
April-June  1989 
July-September  1989 


3.4 
3.1 

1.7 


2.3 
3.4 
2.8 

2.5 


a.      Aa  reported  by  the  Department  of  Commerce  (July  27. 1988). 
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savings  to  be  achieved  through  across-the-board 
reductions  are  divided  by  the  estimated  outlays  from 
sequesterable  budgetary  resources  in  each  category. 
The  resulting  uniform  reduction  percentages  are 
then  applied  to  all  of  the  sequesterable  budgetary 
resources  (budget  authority,  credit  authority,  and 
other  spending  authority)  for  defense  and  non- 
defense  programs. 

According  to  CBO  estimates,  the  1989  outlays  asso- 
ciated with  sequesterable  budgetary  resources  for 
defense  programs  are  $115.5  billion.  This  amount 
excludes  $76  billion  in  1989  outlays  for  military  per- 
sonnel accounts  that  the  President  has  chosen  to 
exempt  from  sequestration,  which  he  is  permitted  to 
do  under  the  Reaffirmation  Act.  The  Director  of 
0MB,  acting  for  the  President,  notified  the  Congress 
of  this  exemption  on  Augfust  12,  1988.  Outlays  from 
obligated  defense  balances  in  1989  are  also  excluded 
by  law  from  the  sequesterable  outlay  base.  The  uni- 
form percentage  to  be  applied  to  sequesterable  de- 
fense budgetary  resources  is  7.4  percent,  as  shown  in 
Table  6.  Without  the  exemption  for  military  person- 
Table  6.  CBO  SEQUESTRATION  CALCULA- 
TIONS FOR  FISCAL  YEAR  1989 
(Outlays  in  millions  of  dollars) 

Defense        Nondefense 
Programs        Programs 


Total  Required 
Outlay  Reductions 


8,506 


Savings  from  Eliminating 
Automatic  Spending  Increases    0 

Savings  from  the 
Application  of  Special  Rules: 

Guaranteed  student  loans        0 

Foster  care 
and  adoption  assistance        0 

Medicare  0 

Other  health  programs  0 

Remaining  Reductions 
Required  8,506 

Estimated  Sequestration 
Outlay  Base  a  115,454 

Uniform  Reduction 

Percentage  7.4 


8,506 


48 


26 

4 

1,457 

188 


6,783 

115,451 

5.9 


a.  Excludes  $75,815  million  in  estimated  military  personnel 
outlays  that  have  been  exempted  from  sequestration  by  the 
President.  Includes  $6,466  million  in  estimated  1990  out- 
lays for  the  Commodity  Credit  Corporation  that  can  be 
affected  by  a  1989  sequestration  (see  discussion  of  special 
rule  for  the  CCC).  Abo  includes  an  estimated  $2,492  mil- 
lion in  outlays  from  the  spending  of  offsetting  collections. 


nel  accounts,  the  defense  outlay  base  would  be  high- 
er, and  the  uniform  percentage  reduction  would  be 
smaller-by  3  percentage  points-since  the  total  re- 
quired defense  outlay  reduction  of  $8.5  billion  is  un- 
changed by  the  President's  action 

A  number  of  nondefense  programs  are  exempted  by 
law  from  the  sequestration  process,  and  are  listed  in 
Table  7.  The  largest  are  Social  Security  benefits,  net 
interest  payments,  certain  low-income  programs, 
most  federal  retirement  and  disability  benefits,  vet- 
erans compensation  and  pensions,  and  regular  state 
unemployment  insurance  benefits.  Outlays  from  ap- 
propriations for  nondefense  programs  made  in  pre- 
vious years  are  also  not  subject  to  sequestration. 
The  1989  outlays  associated  with  sequesterable  bud- 
getary resources  for  nondefense  programs  subject  to 
the  uniform  percentage  reduction  are  estimated  to 
be  $115.5  billion.  The  estimated  imiform  percentage 
to  be  applied  to  these  remaining  nondefense  pro- 
grams is  5.9  percent. 

The  calculations  in  this  report  generally  assume 
that  all  nonexempt  budgetary  resources  can  be  se- 
questered in  order  to  produce  outlay  savings,  includ- 
ing entitlement  programs  and  other  mandatory 
spending  programs  where  the  spending  authority  is 
not  controlled  through  the  annual  appropriation 
process.  An  exception  is  made  for  the  adminis- 
trative expenses  of  the  Postal  Service.  While  more 
than  $1  billion  of  budgetary  resources  of  the  Postal 
Service  are  sequesterable  under  CBO  estimates,  no 
outlay  savings  are  attributed  by  CBO  to  seques- 
tration because  the  Administration  appears  to  have 
no  mechanism  for  enforcing  a  sequestration  order  on 
the  Postal  Service.  The  Congress  is  currently  con- 
sidering legislation  (S.  2449)  which  would  remove 
the  Postal  Service  from  federal  budget  totals  and 
exempt  it  from  sequestration  calculations. 


AUTOMATIC  SPENDING  INCREASES 

The  three  programs  with  automatic  spending  in- 
creases currently  subject  to  sequestration  by  the 
Balanced  Budget  Act,  as  amended,  are  listed  in 
Table  8.  The  scheduled  percentage  increases  are 
shown  as  well  as  the  amount  of  estimated  outlay 
savings  to  be  gained  by  eliminating  these  increases. 


SPECIAL  RULES 

The  Balanced  Budget  Act  provides  special  rules  for 
the  sequestration  of  budgetary  resources  for  certain 
federal  programs.  This  section  describes  these 
special  rules  and  their  application  to  the  1989 
sequestration  calculations.    The  estimated  outlay 
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Table  7.         COMPOSITION  OF  BASELINE  OUTLAYS  FOR  FISCAL  YEAR  1989 


Category 


Estimate  Percentage  of 

(In  billions  of  dollars)  Total 


Defense  Programs  a 

Subject  to  across-the-board  reduction 
Exempt  from  sequestration  b 

Subtotal,  defense  programs 

Nondefense  Programs 

Subject  to  sequestration: 

Certain  programs  with  automatic  spending  increases  c 
Certain  special  rule  programs  d 
Subject  to  across-the-board  reduction  e 
Subtotal 

Exempt  from  sequestration: 
Social  Security 

Federal  Retirement,  disability,  and  workers  compensation 
Earned  income  tax  credit 
Low-income  programs  f 
Veterans  compensation  and  pensions 
State  unemployment  benefits 
Offsetting  receipts 
Net  interest  payments 
Other 

Subtotal 


Subtotal,  nondefense  programs 


Total 


115.5 
184.0 

"299!5 


a. 
b. 
c. 
d. 

e. 
f. 


10.2 
162 

"26l 


1.5 

0.1 

1123 

9.9 

109.0 

96 

222.8 

19.7 

231.8 

20.5 

590 

5.2 

3.8 

0.3 

77.7 

6.9 

14.8 

1.3 

14.5 

1.3 

-60.9 

-5.4 

163.3 

144 

106.6 

9.4 

610.5 

53,9 

833.3 

73.6 

1,1328 

1000 

Budget  function  050,  excluding  Federal  Emergency  Management  Agency  programs. 

Outlays  from  obligated  balances  plus  military  personnel. 

National  Wool  Act,  special  milk  program,  and  vocational  rehabiliution  program 

Guaranteed  student  loans,  foster  care  and  adoption  assisUnce.  and  Medicare,  veterans  medical  care  and  other  health 

programs. 

Excludes  fiscal  year  1990  outlays  for  the  Commodity  Credit  Corporation. 

Family  Support  payments,  child  nutriUon.  Medicaid.  Food  Stamps,  SupplemenUl  Security  Income,  the  Women  Infants  and 

Children  s  program.  Commodity  Supplemental  Food  program,  and  Nutrition  Assistance  to  Puerto  Rico 
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savings  derived  from  the  first  four  rules  are  shown 
separately  in  Table  6.  Any  outlay  savings  resulting 
from  the  remaining  special  rules  are  included  in  the 
amount  to  be  obtained  from  the  uniform  percentage 
reductions. 


Guaranteed  Student  Loan  Program 

The  Balanced  Budget  Act  requires  two  changes  in 
the  guaranteed  student  loan  (GSL)  program  to  occur 
automatically  under  sequestration.  First,  the  statu- 
tory factor  for  calculating  the  quarterly  special 


allowance  payments  to  lenders  will  be  reduced  by 
the  lesser  of  0.40  percentage  point  or  the  amount  by 
which  the  statutory  factor  exceeds  3  percent  for  the 
first  four  quarters  after  the  loan  is  made.  Under  the 
current  program,  the  reduction  will  be  0  25  percent- 
age point.  Second,  a  student's  origination  fee  will  in- 
crease by  0.50  percentage  point.  In  both  cases,  se- 
questration affects  only  GSL  loans  disbursed  during 
the  applicable  fiscal  year,  but  after  the  order  is 
issued.  For  1989,  these  changes  are  estimated  by 
CBO  to  reduce  outlays  by  $26  million. 
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Table  8.     AUTOMATIC  SPENDING  INCREASES 
FOR  FISCAL  YEAR  1989  SUBJECT 
TO  SEQUESTRATION 


Program 


Scheduled  Outlav 

Increase  Reduction 

(In  percent)     (In  millions  of  dollars) 


National 
Wool  Act 

Special  Milk 
Programs  b 

Vocational 
Rehabilitation  c 

Total 


2.6 

4.5 


0.1 

47.8 
47.9 


a.  No  1989  payment  increase  is  expected  for  this  program, 
based  on  declining  woel  support  price  levels  in  marketing 
year  1988. 

b.  Benefits  are  indexed  to  the  producer  price  index  for  flresh 
processed  milk. 

c.  This  program  is  indexed  to  the  change  in  the  consumer 
price  index  (CPI-U)  from  October  of  the  previous  year. 


Foster  Care  and  Adoption  Assistance  Programs 

The  Balanced  Budget  Act  limits  the  amount  to  be 
sequestered  in  the  foster  care  and  adoption  assist- 
ance programs  to  increases  in  foster  care  mainten- 
ance payment  rates  or  adoption  assistance  payment 
rates  taking  effect  during  the  current  Hscal  year. 
Moreover,  the  amounts  are  limited  to  the  extent  that 
the  reduction  can  be  made  by  reducing  federal 
matching  payments  by  a  uniform  percentage  across 
states.  The  increases  in  payment  rates  for  these 
programs  are  made  by  the  states  and  localities.  Any 
increases  planned  by  the  states  for  fiscal  year  1989 
were  included  in  the  CBO  calculations  for  seques- 
tration reductions.  The  estimated  outlay  savings  in 
1989  from  sequestration  are  $4  million. 


Veterans  Medical  Care  and  Other  Health  Programs 

The  Balanced  Budget  Act  limits  reductions  in 
budget  authority  for  the  nonadministrative  expendi- 
tures for  veterans  medical  care,  community  and  mi- 
grant health  centers,  and  Indian  health  services  and 
facilities  to  2  percent  in  1989  and  any  subsequent 
year.  The  estimated  outlay  savings  to  be  achieved  in 
1989  by  applying  this  special  rule  to  these  programs 
are  $188  million. 


Child  Support  Enforcement  Program 

In  the  child  support  enforcement  (CSE)  program,  the 
Balanced  Budget  Act  provides  that  sequestration  of 
entitlement  payments  to  states,  including  grants  to 
states  for  interstate  projects  from  the  Family  Sup- 
port Administration's  program  administration 
account,  is  to  be  accomplished  by  reducing  the  feder- 
al matching  rates  for  state  administrative  expenses. 
For  1989,  the  federal  matching  rate  on  most  expend- 
itures under  CBO  estimates  would  be  reduced  from 
68  percent  to  62.9  percent,  and  the  rate  for  com- 
puter-related expenditures  would  be  reduced  from 
90  percent  to  83.3  percent.  These  reductions  in  the 
matching  rates  are  necessary  to  achieve  the  same 
5.9  percent  reduction  applied  to  other  nondefense 
programs. 

If  states  increase  their  share  of  CSE  spending  to 
maintain  total  program  spending  at  the  expected 
1989  level,  this  reduction  in  the  federal  matching 
rate  will  lower  federal  outlays  by  the  same  per- 
centage as  other  nondefense  programs.  If  states  do 
not  increase  their  1989  budgeted  amounts  to  com- 
pensate for  lower  matching  rates,  however,  the  low- 
er federal  matching  rate  would  result  in  a  larger 
percentage  reduction  in  federal  spending  than  the 
act  requires.  The  estimated  outlay  savings  that  are 
to  be  achieved  in  1989  by  applying  this  special  rule 
are  $69  million. 


Medicare 

The  sequestration  reductions  in  the  Medicare  pro- 
gram are  to  be  achieved  by  reducing  payment 
amounts  for  covered  services.  No  changes  in  co- 
insurance or  deductible  amounts  are  to  be  made,  and 
covered  services  are  unaffected  under  a  sequestra- 
tion order.  Under  such  an  order,  each  payment 
amount  for  services  provided  during  the  fiscal  year 
would  be  reduced  by  a  maximum  of  2  percent  rela- 
tive to  whatever  level  of  payment  would  otherwise 
be  made  under  Medicare  laws  and  regulations. 
According  to  CBO  estimates,  the  outlay  savings  to 
be  achieved  in  1989  by  applying  this  special  rule  are 
$1.5  billion. 


Unemployment  Compensation  Programs 

The  Balanced  Budget  Act  provides  that  the  follow- 
ing items  are  not  to  be  sequestered:  regular  state 
unemployment  benefits,  the  state  share  of  extended 
unemployment  benefits,  unemployment  benefits 
paid  to  former  federal  employees  and  former  mem- 
bers of  the  armed  services,  and  loans  and  advances 
to  the  state  and  federal  unemployment  accounts. 
The  federal  share  of  extended  benefits,  imemploy- 
ment  insurance  for  railroad  employees,  other 
federally  paid  benefits,  and  state  and  federal  admin- 
istrative expenses  are  sequesterable. 
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Both  the  federal  and  state  shares  of  extended  un- 
employment benefits  are  paid  from  the  Unemploy- 
ment Trust  Fond-the  federal  share  from  a  federal 
account  and  the  state  share  from  each  state's 
account.  State  law  sets  ihe  amount  of  each  weekly 
extended  ben^t  The  Balanced  Budget  Act  permits 
any  state  to  reduce  the  weekly  extended  benefit 
amount  by  a  peremtage  equal  to  the  uniform  reduc- 
tion in  the  federal  share.  If  states  do  not  change 
their  laws  to  provide  for  such  a  reduction,  the  week- 
ly benefit  payments  will  not  be  reduced,  the  state 
share  will  increase  by  the  amoimt  of  the  decrease  in 
the  federal  share,  and  total  budget  outlajrs  that 
include  both  federal  and  state  benefits  will  not  be 
changed  by  the  sequestration.  No  states  are  current- 
ly paying  extended  benefits. 


Commodity  Credit  Corporation 

Under  the  Balanced  Budget  Act,  payments  and  loan 
eligibility  raitfer  any  contract  entered  into  by  the 
Commodity  Credit  Corporation  (CCC)  after  a  se- 
questration order  has  been  issued  for  a  fiscal  year 
are  subject  to  a  percentage  reduction.  The  act  re- 
quires that  reductions  for  all  ferm  commodities  sup- 
ported by  the  CCC  be  made  in  a  uniform  manner, 
including  all  noneon tract  programs,  projects,  and 
activities  within  the  CCC's  jurisdiction.  The  act 
further  stipulates  that  outlay  reductions  in  the  post- 
sequestratioa  year  that  are  the  result  of  contract 
adjustments  in  the  sequestration  year  should  be 
credited  to  the  overall  outlay  reduction  required  in 
the  sequestration  year.  The  outlay  savings  to  be 
achieved  by  appiying  this  special  rule  are  estimated 
by  CBO  to  be  $0.6  billion  in  1989,  and  $0.4  billion  in 
1990.  The  actual  amount  of  savings  realized  in  each 
year  will  depend  upon  how  the  sequestration  is  car- 
ried out  for  the  various  CCC  programs.  In  accord- 
ance with  the  act,  however,  all  $1.0  billion  of  these 
estimated  outlay  savings  are  credited  toward  the 
$8.5  billion  reduction  required  for  1989  in  non- 
defense  spending. 


from  employee  compensation  cannot  be  estimated 
because  program  managers  are  expected  to  be  urged 
not  to  resort  to  personnel  furloughs  and  reductions 
in  force  until  other  administrative  expenses  are 
reduced  as  much  as  possible. 


SEQUESTRATION  REDUCTIONS 

A  summary  of  CBO's  calculations  for  the  seques- 
tration of  budgetary  resources  and  the  estimated 
outlay  savings  for  1989  is  provided  for  national  de- 
fense programs  in  Table  9  and  for  nondefense  pro- 
grams by  function  in  Table  10.  The  tables  show 
CBCs  budget  baseline  estimates  for  new  budget 
authority  and  outlays,  reductions  in  outlays  caused 
by  sequestration,  and  post-sequestration  spending 
levels.  In  most  instances,  additional  outlay  savings 
would  be  gained  in  1990  and  later  years  as  a  result  of 
the  cancellation  of  1989  budget  authority.  The  1990 
savings  have  not  been  estimated  for  this  report.  A 
detailed  list  of  the  sequestration  base  and  reductions 
by  agency  and  budget  account  by  type  of  spending 
authority  is  provided  as  an  appendix  to  this  report. 

The  CBO  sequestration  calculations  and  post- 
sequestration  spending  levels  are  advisory  only. 
0MB  will  determine  whether  a  sequestration  is  trig- 
gered, and,  if  so,  the  actual  sequestration  amounts. 
OMB's  initial  determination  will  be  issued  on 
August  25. 


UMI 


Federal  Pay 

The  Balanced  Budget  Act  provides  that  rates  of  pay 
for  civilian  employees  (and  rates  of  basic  pay,  basic 
subsistence  allowances,  and  basic  quarter  allow- 
ances for  mentbers  of  the  uniformed  services),  or  any 
scheduled  pay  increases,  may  not  be  reduced  follow- 
ing a  sequestration  order.  Budgetary  resources 
available  for  federal  pay,  however,  will  be  subject  to 
sequestration  as  part  of  the  reduction  of  admin- 
istrative expenses,  which  include  travel,  printing, 
supplies,  and  other  services.  The  total  amount  of 
government-wide  savings  to  be  achieved  in  1989 
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TABLE  9.         DEFENSE  PROGRAM  SEQUESTRATIONS  FOR  FISCAL  YEAR  1989 
(In  billions  of  dollars) 


Budget  Function  050 


CBO 

Estimated 

August 

Seques- 

Baseline ^ 

tration  b 

Post- 
Seques- 
tration 


Department  of  Defense-Military: 
Military  personnel 

Budget  authority 

Outlays 
Operation  and  maintenance 

Budget  authority 

Outlays 
Procurement 

Budget  authority 

Outlays 
Research,  development,  test, 
and  evaluation 

Budget  authority 

Outlays 
Military  construction  and  other 

Budget  authority 

Outlays 
Subtotal,  DoD-military 

Budget  authority 

Outlays 
Atomic  Energy  Defense  Activities 

Budget  authority 

Outlays 
Other  Defense-related  Activities  ^ 

Budget  authority 

Outlays 

Total 

Budget  authority 
Outlays 


79.4 

e 

79.4 

79.3 

e 

79.3 

84.3 

6.2 

78.1 

85.1 

5.0 

80.1 

87.9 

6.5 

81.4 

81.7 

1.2 

80.5 

38.6 

2.9 

35.7 

36.0 

1.6 

34.3 

9.2 

0.7 

8.5 

9.3 

0.4 

9.0 

299.5 

16.3 

283.2 

291.3 

8.1 

283.2 

8.1 

0.6 

7.5 

7.9 

0.4 

7.5 

0.5 

• 

0.5 

0.5 

• 

0.5 

308.1 

16.9 

2912 

299.8 

8.6 

291.3 

a.  Does  not  include  an  estimated  $39.9  billion  in  unobligated  balances  subject  to  sequestration. 

b.  Does  not  include  $3.0  billion  in  unobligated  balances  that  would  be  sequestered. 

c.  The  President  has  exempted  the  military  personnel  accounts  from  sequestration  in  1989. 

d.  Includes  the  function  050  portion  of  Federal  Emergency  Management  Agency  budget  accounts,  which  are  reduced  at  the  same  rate 
as  nondefense  programs. 


$50  million  or  less. 
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TABLE  10        NONDEFENSE  PROGRAM  SEQUESTRATIONS  FOR 

FISCAL  YEAR  1989  BY  FUNCTION  (In  billions  of  dollars) 


Budget  Function 


150 
250 

270 

300 

350 

370 

400 

450 

500 

550 

570 

600 

650 

700 

750 

800 

900 

950 


International  Affairs 

Budget  authority 

Outlays 
General  Science,  Space,  and  Technology 

Budget  authority 

Outbiys 
Energ 


Jud 

Outlays 
Natural  Resources  and  Environment 

Budget  authority 

Outtoys 
Agriculture  • 

Budget  authority 

Outlays 
Commerce  and  Housing  Credit 

Budget  authority 

Outlays 
Transportation 

Budget  authority 

Outlays 
Community  and  Regional  Development 

Budget  authority 

Outlays 
Education,  Training,  Employment,  and  Social  Services 

Budget  authority 

Outlays 
Health 

Budget  authority 

Outlays 
Medicare 

Budget  authority 

Outlays 
Income  Security 

Budget  authority 

Outlays 
Social  Security 

Budget  authority 

Outlays 
Veterans  Benefits  and  Services 

Budget  authority 

Outlays 
Administration  of  Justice 

Budget  authority 

Outlays 
General  Government 

Budget  authority 

Outlays 
Net  Interest  *> 

Budget  authority 

Outlays 
Undistributed  Offsetting  Receipts 
Budget  authority 
Outlays 


Total 


Budget  authority 
Outlays 


August 
Budget 
Baseline 


17.0 
16.6 

11.3 
11.6 

5.6 
4.8 

16.0 
16.0 

23.8 
20.8 

16.7 
13.8 

28.6 
28.1 

7.5 
6.3 

37.5 
36.5 

50.0 
49.2 

106.4 
86.4 

177.9 
137.3 

285  0 
233.3 

29.3 
28.9 

8.8 
8.7 

9.9 

9.5 

163.3 
163.3 

-38.2 
■38.2 


956.5 
8330 


CBO 

Estimated 
Seques- 
tration 


1.1 
0.6 

0.7 
0.4 

0.4 
0.2 

1.1 
0.7 

0.7 
0.8 

0.2 
0.2 

1.7 
0.« 

0.3 
0.1 

lA 
0.7 

0.9 
0.4 

0 

1.6 

0.9 

0.4 

0 

0.1 

0.4 
0.3 

0.6 
0.5 

0.6 
0.5 

0.7 
0.7 

0 
0 


12.1 
8.9 


Post- 
Seques- 
tration 


15.9 
IM 

WM 
ILS 

5J 
AM 

14.9 
15J 

23.1 
20.0 

16.4 
13.6 

27.0 

27.5 

7.1 
6.2 

35.7 
35.8 

49.1 

48.8 

106.4 
84.9 

177.0 
136.8 

285  0 
233.2 

28.9 
28.6 

83 
8.2 

9.3 
9.0 

162.6 
162.6 

-38.2 
-382 


944.3 
824.1 


a.  Excludes  $0.4  billion  in  estimated  1990  outlay  savings  for  programs  of  the  Commodity  Credit  Corporation  that  are  creditet*  'oward 
the  1989  sequestration  (see  discussion  of  special  rule  for  the  CCC). 

b.  Includes  $0.7  billion  savings  in  debt  service  cosU  as  result  of  1989  outl»  /  reductions  through  sequestratio.  . 
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SEQUESTRATION  REDUCTIONS 

BY  AGENCY  AND  BUDGET  ACCOUNT 

(Fiscal  year  1989,  in  thousands  of  dollars) 
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Percentages  used: 

Defense  7.4  percent 

Nondefense         5.9  percent 
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AGENCY,  BUREAU  AND  ACCOUNT  TITLE  BASE 

Lagislativ*  Branch 
Sanat* 

Hilaaga  of  ihm   Vioa  Praaidan't  and  Sanatora 

00  0101  0  1  801    Budgat  Authority  «S 

Outlay*  50 

Expansa  alloMancas  of  tha  Vioa  Prasidant,  Prasidant  Pro  Taaporat  Majorit 
00  0107  0  1  801    Budgat  Authority  58 

Outlays  58 

Rapraaantation  alloMancas  for  tha  Majority  and  Minority  Laadara 


00  0108  0  1  801 


21 
U 


208,950 
196,413 

10,845 
10,845 

709 
659 

70,878 
63,790 

60,876 
57,832 


Budgat  Authority 

Outlays 
Salarias,  officars  and  aaployees 
00  0110  0  1  801    Budgat  Authority 

Oitlays 
Miscallanaous  itans 
00  0123  0  1  801    Budgat  Authority 

Outlays 
Sae^ratary  of  tha  Sanata 
00  0126  0  1  801    Budgat  Authority 

Outlays 
Sargaant  at  Aras  and  Doorkaapar  of  tha  Sanata 
00  0127  0  1  801    Budgat  Authority 

Outlays 
Inquirias  and  invastigations 
00  0128  0  1  801    Budgat  Authority 

Outlays 

Expansas  of  Unitad  States  Sanata  Caucus  on  Intamational  Narcotics  Contr 
00  0129  0  1  801    Budgat  Authority  346 

Outlays  312 

Stationary  Iravolving  fund) 
00  0140  0  1  801    Budgat  Authority  14 

Outlays  14 

Offica  of  Sanata  Lagal  Counsel 
00  0171  0  1  801    Budget  Authority  674 

Outlays  506 

Expansa  alloixancas  of  the  Secretary  of  tha  Senate,  Sergeant  at  Arms,  and 
00  0172  0  1  801    Budgat  Authority  13 

Outlays  8 

Sanata  policy  coomittaas 
00  0182  0  1  801    Budget  Authority 

(Xitlays 
Offica  of  tha  Legislative  Counsel  of  tha  Sanata 
00  0185  0  1  801    Budget  Authority 

Outlays 
House  of  Representatives 
Milaaga  of  Medsers 
00  0208  0  1  801    Budget  Authority 

Outlays 
Salarias  and  expenses 
00  0400  0  1  801    Budgat  Authority 

Outlays 
Congressional  use  of  foreign  currency.  House  of  Representatives 
00  0488  0  1  801    401(C>  Authority  3.360 

Outlays  3,360 

Joint  I taws 

Capitol  Guide  Service 

00  0170  0  1  801    Budget  Authority  1,211 

Outlays  1,090 

Joint  Cosaiittae  on  Printing 
00  0180  0  1  801    Budget  Authority  1,104 

Outlays  995 

Joint  Eoonoaic  Cosaiittae 
00  0181  0  1  801    Budget  Authority  3,386 

ftjtlays  3,217 

Offica  of  the  Attending  Physician 
CO  0425  0  1  801    Budgat  Authority  1,556 

Outlays  624 

Joint  CoMsittea  on  Taxation 
00  0460  0  1  801    Budget  Authority  4,469 

Outlays  4,246 

General  ajqaansea,  Capitol  police 
00  0476  0  1  801    Budget  Authority  1,807 

Outlays  1,534 

Stateaanta  of  appropriation* 
00  0499  0  1  801    Budget  Authority  20 


2,346 
1,994 

1,879 
1,785 


219 
110 

544,372 
512,798 


SEQUESTER 


4 
3 

3 
3 

I 
1 

12,328 
11,588 

640 
640 

42 
39 

4,182 
3,764 

3,592 
3,412 

20 
18 

1 
1 

40 
30 

1 

0 

138 
118 

111 
105 


13 
6 

32,118 
30,255 

198 
198 


71 
64 

65 
59 

200 
190 

92 
37 

264 
251 

107 
91 
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AGENCY,  BUREAU  AND  ACCOtNT  TITLE 
Official  mil  cos'ts 

00  08ZS  0  1  801    Budgai  Authority 

(Xjtlay* 
Congrsssional  Budgat  Office 
Salaritts  and  axpansas 
08  0100  0  1  801    Budgat  Authority 
(Xitlays 
Architect  of  the  Capitol 

Office  of  the  Architect  of  the  Capitol:  Salaries 

01  0100  0  1  801    Budget  Authority 

Outlay* 
Contingent  expenses 


01  0102  0  1  801 

Capitol  buildings 
01  0105  0  1  801 

Capitol  grounds 
01  0108  0  1  801 


Budget  Authority 
Outlays 

Budget  Authority 
Outlays 


Off.  Coll. 


Budget  Authority 

Outlays 
Senate  office  buildings 
01  0123  0  1  801    Budget  Authority 

Outlays 
House  office  buildings 
01  0127  0  1  801    Budget  Authority 

Outlays 
Capitol  Power  Plant 
01  0133  0  1  801    Budget  Authority 

<^01<C)  Authority 

Outlays 
Structural  and  Mechanical  care.  Library  buildings  end  groLnds 
01  0155  0  1  801    Budget  Authority 

Out leys 
Library  of  Congress 
Salaries  and  expenses 
OS  0101  0  1  503    Budget  Authority 

<M)HC)  Authority  -  Off.  Coll. 

Outlays 
Copyrit^t  Office:  Salaries  and  expenses 
03  0102  0  1  376    Budget  Authority 

401(C)  Authority  -  Off.  Coll. 

Outlays 
Congressional  Research  Service:  Salaries  and  expenses 
03  0127  0  1  801    Budget  Authority 

Outlays 
Books  for  the  blind  and  physically  handicapped 
03  0141  0  1  503    Buc^t  Authority 

Outlays 
Furniture  and  furnishings 
03  0146  0  1  503    Budget  Authority 

Outlays 
Gift  and  trust  find  accomts 

03  9971  0  7  503    401(C)  Other  -  incl.  ob.  liait 

Outlays 
Government  Printing  Office 

Office  of  Sifjerintendent  of  DocLnents:  Salaries  and  expenses 

04  0201  0  1  808    Budget  Authority 

Outlays 
Congressional  printing  and  binding 
04  0203  0  1  801    Budget  Authority 

Outlays 
Government  Printing  Office  revolving  find 

04  4505  0  4  808    401(C)  Authority  -  Off.  Coll. 

Outlays 
(Seneral  Accounting  Office 
Salaries  and  expenses 

05  0107  0  1  801    Budget  Authority 

Outlays 
united  States  Tax  Court 
Salaries  and  expenses 
23  0100  0  1  752    Budget  Authority 

Outlays 
Tax  courts  independent  counsel,  U.S 
23  5023  0  2  752    401(C)  Authority 

Outlay* 


BASE 

85,614 
85,614 


18,923 
17,031 


6,310 
5,748 

BO 

50 

13,530 
10,892 

3,609 
3,003 

24,638 
18,134 

32,308 
22,971 

25,701 

135 

22,238 

7,148 
5,747 


146,880 

4,828 

124,401 

11,809 

6,992 

17,797 

45,631 
41,250 
Salaries  and  expenses 
37,801 
18,901 

6,067 
3,434 


20,051 
12,452 

73,314 
58,651 

29,000 
29,000 


348.944 
321,028 


Tax  Court 


28,958 
23,166 

100 
100 


SEQUESTER 

5,051 
5,051 


1,116 
1,005 


372 
339 

S 
S 

798 
643 

213 
177 

1,454 
1,070 

1,906 
1,355 

1,516 

8 

1,312 

422 
339 


0,666 

285 

7,340 

697 

413 

1,050 

2,692 
2,434 

2,230 
1,115 

358 
203 

17 
17 


1,183 
735 

4,326 
3,460 

1,711 
1,711 


20,588 
18,941 


1,709 
1,367 

6 

6 
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BASE 


A6ENCY,  BUREAU  AND  ACCOUNT  TITLE 
Ottwr  L«gislativ«  Branch  AgviciM 

CoNiiMion  on  SMurity  and  CoofMraiion  in  Europai  Salarias  and 

09  0110  0  1  801    Budgai  Authority  743 

Outlays  (M 

Botanio  Gardan:  Salarias  and  m>qpmr»m* 
09  0200  0  1  801    Budgat  Authority  2,561 

Oitlays  2,125 

Copyri^t  Royalty  Tribmali  Salarias  and  axponsas 
09  0310  0  1  376    Budgat  Authority  136 

Outlays  121 

BioMsdical  Ethics t  Salarias  and  axpansas 
09  0400  0  1  801    Budgat  Authority  106 

Outlays  106 

Intamational  oonfaranoas  and  continganciass  Housa  and  Sanata  axpansas 


09  0500  0  1  801    401IC)  Authority 

Outlays 
Offioa  of  Taohnology  Assassaant:  Salarias  and  mxpmntm* 
09  0700  0  1  801    Budgat  Authority 

Outlays 
PayMVit  to  tha  Congrsssional  Anard  Board 

09  0900  0  1  801    Budgat  Authority 

Outlays 
TOTAL  FOR  LagisUtiva  Branch 

Budgat  Authority 

401(C)  Authority 

♦01(C)  Authority  -  Off.  Coll. 

401(C)  Othar  -  inel.  ob.  liait 

Outlays 
Tha  AKjioiary 

Stprawa  Court  of  tha  Uhitad  Statas 
Salarias  and  axpansas 

10  0100  0  1  752    Budgat  Authority 

Outlays 
Cara  of  tha  building  and  gromds 
10  0103  0  1  752    Budgat  Authority 

Outlays 
Utitad  Statas  Court  of  Appaals  for  tha  Fadaral  Circuit 
Salarias  and  aiqiansas 
10  0510  0  1  752    Budgat  Authority 

Outlays 
Uiitad  Statas  Court  of  Intamational  Trada 
Salarias  and  axpansas 
10  0400  0  1  752    Budgat  Authority 

Outlays 
Courts  of  Appaals,  District  Courts,  and  othar  Judicial  Sarvicas 
Salarias  and  axpansas 
10  0920  0  1  752    Budgat  Authority 

Outlays 
Dafandar  sarvicas 
10  0923  0  1  752    Budgat  Authority 

Outlays 
Faas  of  jurors  and  eoMiissionars 
10  0925  0  1  752    Budgat  Authority 

(Xjtlays 
Court  sacurity 
10  0930  0  1  752    Budgat  Authority 

Outlays 
Adainistrativa  Offica  of  tha  Uhitad  Statas  Courts 
Salarias  and  axpansas 
10  0927  0  1  752    Budgat  Authority 

(Xjtlays 
Fadaral  Judicial  Cantar 
Salarias  and  axpansas 

10  0928  0  1  752    Budgat  Authority 

(Xjtlays 
TOTAL  FOR  Tha  Judiciary 

Budgat  Authority 
(Xitlays 
Exaoutiva  Offioa  of  tha  Prasidant 
Tha  M>ita  Housa  Offica 
Salarias  and  axpansas 

11  0110  0  1  802    Budgat  Authority 

(Xjtlays 


290 
290 

17,849 
13,387 

197 
197 

1,874,494 

3,750 

40,955 

288 

1,721,051 


15,028 
11,797 

2,216 
2,039 


6,551 
5,902 


7,272 
6,908 


1,039,019 
960,054 

89,108 
53,465 

45,514 
42,328 

42,581 
30,445 


32,943 
29,220 


11,094 
8,842 

1,291,326 
1,151,000 


SEQUESTER 


44 
39 

139 
125 

8 

7 

6 
6 

17 
17 

1,053 
790 

12 
12 

110,596 

221 

2,417 

17 

101,542 


887 
696 

131 

120 


387 
348 


429 
408 


61,302 
56,643 

5,257 
3,154 

2,685 
2,497 

2,512 
1,796 


1,944 
1,724 


27,894 
25,105 


76,189 
67,908 


1,646 
1,481 
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BASE 


7,826 

729 

8,164 


tse 


2,278 
2,005 


AGENCY,  BUREAU  AND  ACCOUNT  TITLE 

Exacu-tiv*  Rasictanc*  at  iha  Nhita  Housa 
Oparating  axpansas 
11  0210  0  1  802    Budgat  Authority 

MHO  Authority  -  Off.  CoH. 
Outlays 
Official  Raaidanca  of  tha  Vica  Prasidant 
Oparating  axpansa* 
11  0211  0  1  802    Budgat  Authority 
(Xitlays 
Spaeial  Assistanca  to  tha  Prasidant 
Salarias  and  axpansas 
11  1454  0  1  802    Budgat  Authority 
Outlays 
Council  of  Econoaic  Advisars 
Salarias  and  axpansas 

11  1900  0  1  802    Budgat  Authority  2,644 

Outlays  2,500 

Council  on  Environwantal  Quality  and  Offica  of  Envirorwantal  Quality 
Council  on  Environaental  Quality  and  Offica  of  Envirorwantal  Quality 
11  1453  0  1  802    Budgat  Authority  874 

Outlays  830 

Offica  of  Policy  Davalopmant 
Salaries  and  axpansas 

11  2200  0  1  802    Budgat  Authority  3,171 

Outlays  2,7S9 

National  Security  Council 
Salarias  and  expanses 

11  2000  0  1  802    Budgat  Authority  5,278 

tXjtlays  4,222 

National  Critical  Materials  Council 
Salarias  and  axpansas 

11  0111  0  1  802    Budgat  Authority  Mf 

Outlays  SS« 

Offica  of  Adainistration 
Salarias  and  expenses 

11  0038  0  1  802    Budget  Authority  16,811 

(Xjtlays  12,104 

Offica  of  Hanagetnant  and  Budgat 

Office  of  Federal  Procurement  Policy:  Salarias  and  expanses 
11  0201  0  1  802    Budget  Authority  2,434 

Outlays  2,193 

Salarias  and  expanses 

U  0300  0  1  802    Budgat  Authority  41,211 

Outlays  36,637 

Offica  of  Science  end  Technology  Policy 
Salarias  and  a>qiansas 

11  2600  0  1  802    Budgat  Authority  1,990 

(Xitlays  1,194 

Offica  of  tha  Uhitad  States  Trade  Raprasantativa 
Salaries  and  expanses 

11  0400  0  1  802    Budget  Authority  16,053 

Outlays  13,645 

Miita  House  Conference  for  a  Drug  Fraa  Aaarica 
Salaries  end  e>q>enses 

11  0212  0  1  551    Budget  Authority  2,626 

Aitlays  2,274 

TOTAL  FOR  Executive  Offica  of  tha  President 

Budget  Authority  131,729 

401(C)  Authority  -  Off.  Coll.  729 

Outlays  114,006 

Funds  Appropriated  to  the  President 
Uhanticipatad  Needs 
Uhenticipatad  needs 

11  0037  0  1  802    Budget  Authority  1,045 

Outlays  1,005 

International  Security  Assistance 
Peacekeeping  operations 

11  1032  0  1  152    Budgat  Authority  33,020 

Outlays  22,784 

EccnoMio  siBport  fund 

11  1037  0  1  152    Budget  Authority  3,334,729 

Outlays  1,864,114 

Military  assistance 

11  1080  0  1  152    Budgat  Authority  730,652 

Outleys  189,970 


SEQUESTER 


462 

43 

482 


16 
14 


134 
118 


156 
136 


52 
49 


187 
163 


311 
249 


22 
20 


992 
714 


144 
129 


2,431 
2,162 


117 
70 


947 

805 


155 

134 

7,772 

43 

6,726 


62 
59 


1,948 
1,344 

196,750 
109,982 

43,108 
11,208 
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AGENCY,  BUREAU  AND  ACCOUNT  TITLE 

InUmatiorwl  Military  aducation  and  training 
11  1081  0  1  152    Budgat  Authority 

Outlays 
Foraign  Military  salas  cradit 
11  1082  0  1  152    Budgat  Authority 

Diract  Loan  tiaitation 

Guarantaad  Loan  LiMitation 

Outlay* 
Multilataral  A**i«tanca 

Contribution  to  tha  Intar-A*arican  Davalopaant  Bank 
11  0072  0  1  151    Budgat  Authority 

Outlays 
Contribution  to  tha  Intamational  DavalopMant  Association 
11  0073  0  1  151    Budgat  Authority 
Contribution  to  tha  Asian  Davalopswnt  Bank 


11  0076  0  1  151 


Budgat  Authority 
Outlays 


BASE 

49.391 
22,226 

4,219,058 
4,219,058 
4,404,400 
1,895,377 


61,098 
1,894 

953,430 

44,865 
6,276 


Contribution  to  tha  Intamational  Bank  for  IlKxinstruotion  and  Davlop— n 


11  0077  0  1  151    Budgat  Authority 

Outlays 
Contribution  to  tha  Intamational  Finanoa  Corporation 
11  0078  0  1  151    Budgat  Authority 

Outlays 
Contribution  to  tha  African  DavalopMant  Fund 
11  0079  0  1  151    Budgat  Authority 
Contribution  to  tha  African  DavalopMant  Bark 
11  0082  0  1  151    Budgat  Authority 

Outlays 
Contribution  to  Nultilataral  InvastMsnt  ftjarantaa  Agancy 
11  0084  0  1  151    Budgat  Authority 

Outlay* 
Intamational  organizations  and  prograMS 
11  1005  0  1  151    Budgat  Authority 

Outlays 
Agancy  for  Intamational  DavalopMant 

Oparating  axpansaa  Agancy  for  Intamational  DavalopMant 
11  1000  0  1  151    Budgat  Authority 

Outlays 


41,863 
4,186 

21,153 
21,153 

78,150 

9,377 
9,377 

46,268 
23,134 

254,923 
167,747 


428,057 
321,043 


Oparating  axpansas  of  tha  Agancy  for  Intamational  DavalopMant  Off ioa  of 


11  1007  0  1  151    Budgat  Authority 

Outlays 
AMarican  schools  and  hospitals  abroad 
11  1013  0  1  151    Budgat  Authority 

Outlays 
Sub-Saharan  Africa,  davalopwant  assistanca 
11  1014  0  1  151    Budgat  Authority 

Outlays 
Functional  davalopMsnt  assistanca  prograM 
11  1021  0  1  151    Budgat  Authority 

Outlays 
Intamational  disastar  assistanca 
11  1035  0  1  151    Budgat  Authority 

Outlays 
Housing  and  othar  cradit  guaranty  prograMS 
72  4340  0  3  151    401(C)  Authority  -  Off.  Coll. 

Guarantaad  Loan  LiMitation 

Outlays 
Privata  saetor  ravolving  fuid 
72  4341  0  3  151    Budgat  Authority 

Diract  Loan  Liaitation 

Outlays 
Trada  and  DavalopMant  PrograM 
Trada  and  davalopMant  prograM 


11  1001  0  1  151 

Paaca  Corps 
Paaea  Corps 
11  0100  0  1  151 


Budgat  Authority 
Outlays 


Off.  Coll. 


Budgat  Authority 
401(C)  Authority 
Outlays 
Ovarsaas  Privata  Iiwai  t—nt  Corporation 
Ovarsaas  Privata  IiwastMant  Corporation 
71  4030  0  3  151    401(C)  Authority  -  Off.  Coll. 
Diract  Loan  Liaitation 
Guarantaad  Loan  Liaitation 
Outlays 


25,233 
18,925 

41,680 
10,628 

573,100 
70,491 

1,201,449 
147,779 

29,176 
7,236 

6,760 

130,250 

6,605 

7,294 

12,504 

1,206 


26,077 
5,398 


153,777 

200 

126,415 


11,748 

23,966 

208,400 

14,097 


SEQUESTER 

2,914 
1,511 

248,924 
248,924 
259,860 
111,827 


3,605 
112 

56,252 

2,647 
370 

2,470 
247 

1,248 
1,248 

4,611 

553 
553 

2,730 
1,365 

15,040 
9,897 


25,255 
18,942 

1,489 
1,117 

2,459 
627 

33,813 
4,159 

70,886 
8,719 

1,721 
427 

399 

7,685 

390 

430 

738 

71 


1,539 
318 


9,073 

12 

7,459 


695 

1,414 

12,296 

831 
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AGENCY,  BUREAU  ANO  ACCOUNT  TITLE 
Int«r-AMMric«n  Foundation 
Int«r-Aawrican  Foundation 
11  4031  0  3  151    Budget  Authority 
<M)1(C)  Authority 
CXjtlays 

African  Davalopwant  Focndation 
African  Davalopwent  Fo^vidation 
11  0700  0  1  151    Budgat  Authority 
Outlays 
Military  Salas  Prograns 

Special  dafonsa  acquisition  fvrtd 

11  <^116  0  3  155    Obligation  Liaitation 

Outlays 
Foreign  Military  sales  trust  fund 
11  82<»2  0  7  155    MHO  Authority  -  Off. 
Outlays 
Special  Assistance  for  Central  Africa 

Assistance  to  the  Nicaraguan  dseocratic  re 

11  1090  0  1  054    Budget  Authority 

Outlays 

TOTAL  FOR  Funds  Appropriated  to  the  President 

Budget  Authority 
401(C)  Authority  -  Off. 
Direct  Loen  Liaitation 
Guaranteed  Loan  Liaitat 
Obligation  Liaitation 
Outlays 

Oapartaant  of  Agriculture 
Office  of  the  Secretary 
Office  of  the  Secretary 

12  0115  0  1  352    Budget  Authority 

(X4tlays 
Depertnental  Actninistration 

Rental  payants  and  building  operations 


Off.  Coll. 


Coll 
list 


Coll. 


Budget  Authority 
Outlays 


12  0117  0  1  352 

Advisory  cosaiitti 

12  0118  0  1  352    Budgat  Authority 

(Xitlays 
DepartiMntal  achiinistration 
12  0120  0  1  352    Budget  Authority 

Outlays 
Hazardous  »«aste  ■ansgawsnt 
12  0500  0  1  304    Budget  Authority 

Outlays 
Korking  capital  fund 
12  4609  0  4  352    Budget  Authority 

Outleys 
Office  of  Governwantal  and  Pcfclic  Affairs 
Office  of  Covernwantal  and  Public  Affairs 
12  0130  0  1  352    Budget  Authority 

Outlays 
Office  of  the  Inspector  General 
Office  of  the  Inspector  General 
12  0900  0  1  352    Budget  Authority 

(Kit  lays 
Office  of  the  General  Counsel 
Office  of  the  General  Counsel 
12  2300  0  1  352    Budget  Authority 

Outlays 
Agricultural  Research  Service 
Agricultural  Raseerch  Service 
12  1400  0  1  352    Budget  Authority 

40UC)  Authority  -  Off.  Coll. 

Outlays 
Buildings  and  facilities 
12  1401  0  1  352    Budget  Authority 

Outlays 
Cooperative  State  Reseerch  Service 
Cooperative  State  Reseerch  Service 
12  1500  0  1  352    Budget  Authority 

401(C)  Authority 

Outlays 


BASE 


13,575 
9,083 
9,063 


7,321 
4,593 


246,813 
2,468 

340,000 
316,200 


7,427 
7,427 

12,393,188 

367,791 

4,255,528 

4,743,050 

246,813 

5,298,617 


6,044 
5,742 


72,663 
68,013 

1,373 
898 

26,485 
23,519 

2,084 
1,042 

5,988 
5,910 


9,172 
7,246 


51,584 
44,156 


19,869 
19,690 


569,672 

3,350 

458,518 

60,243 
11,627 


319,655 

2,600 

209,739 


SEQUESTER 


801 
536 
534 


432 
259 


14,562 

146 

20,060 
18.656 


550 
550 

731,310 
21,700 

251,076 

279,841 
14,562 

312,728 


356 

339 


4,287 
4,013 

81 
53 

1,563 
1,388 

123 
61 

353 

349 


S41 

428 


3,043 
2,605 


1,172 
1,162 


33,611 

198 

27,053 

3,554 
686 


18,859 

153 

12,374 
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BASE 


Off.  Coll. 


Off.  Coll. 


AGENCY.  BUREAU  AND  ACCOUNT  TITLE 
Extonsion  Sarvice 
Exiansion  S«rvic« 

12  0502  0  1  352    Budgsi  Authority 
Ml(C)  Authority 
Outlay* 
National  Agricultural  Library 
National  Agricultural  Library 
12  0300  0  1  352    Budgat  Authority 
Outlay* 
National  Agricultural  Statistic*  Sarvica 
Salaria*  and  axpansa* 
12  1801  0  1  352    Budgat  Authority 
«01(C)  Authority 
Outlays 
Economic  Raaaarch  Sarvica 
Salaria*  and  axpanaa* 
12  1701  0  1  352    Budgat  Authority 
(Xitlays 
Horld  Agricultural  Outlook  Board 
Horld  agricultural  outlook  board 
12  2100  0  1  352    Budgat  Authority 
Outlay* 
Foreign  Agricultural  Sarvica 
Foraign  Agricultural  Sarvica 
12  2900  0  1  352    Budgat  Authority 
Outlays 
Offica  of  Intamational  Cooparation  and  DavalopMnt 

Sciantific  activities  overseas  (foraign  currency  program) 
12  IMM  0  1  352    Budget  Authority 

Outlays 
Salaries  and  axpansa* 
12  3200  0  1  352    Budget  Authority 
Outlays 
Foreisri  Assistance  Programs 

Expenses,  Public  LaH  480,  foreisr<  assistance  programs.  Agriculture 


373,178 

*95 

29<i,559 


12,837 
9,307 


6't,462 

1,007 

53,<f79 


50,9<^3 
42,8<^3 


1,831 
1,395 


96,77* 
53,322 


1,563 
782 

5,570 
*,573 


UMI 


12  2274  0  1  151    Budget  Authority 

Direct  Loan  Linitation 

Obligation  Limitation 

Outlays 
Agricultural  Stabilization  and  Conservation  Service 
Salaries  and  expenses 
12  3300  0  1  351    Budgat  Authority 

Outlays 
Dairy  indemnity  program 
12  3314  0  1  351    Budget  Authority 

Outlays 
Agricultural  conservation  program 
12  3315  0  1  302    Budget  Authority 

Outlays 
Emergency  conservation  program 
12  3316  0  1  453    Budget  Authority 

Outlays 
Colorado  river  basin  salinity  control  program 
12  3318  0  1  304    Budgat  Authority 

Outlays 
Conservation  reserve  program 
12  3319  0  1  302    Budget  Authority 
Hater  Bank  program 
12  3320  0  1  302    Budget  Authority 

Outlays 
Forestry  incentives  program 
12  3336  0  1  302    Budget  Authority 

Outlays 
Federal  Crop  Insurance  Corporation 
Adainistrativa  and  operating  expense* 
12  2707  0  1  551    Budget  Authority 

Outlay* 
Commodity  Credit  Corporation 

Temporary  emergency  food  assistance  program 
12  3635  0  1  351    Budgat  Authority 

Outlays 
Commodity  Credit  Corporation  Fund 
12  4336  0  3  351    401(C)  Authority 

Direct  Loan  Limitation 

Guaranteed  Loan  Limitation 

(Xitlays 


1,160,444 

809,842 

1,544,244 

1,405,262 


47,335 
47,355 


95 

184,366 
84,808 

1,042 

5,110 
2,555 

1,129,190 

8,723 
1,300 

12,390 
4,783 


209,038 
122,078 


52,100 
35,636 

16,443,000 
7,671,381 
5,731,000 

16,443,000 


SEQUESTER 


22.018 

29 

17,379 


757 
549 


3,803 

59 

3,155 


3,006 
2.528 


108 
82 


5,710 
3,146 


92 

46 

329 
270 


68,466 
47,781 
91,110 
82,910 


2,793 
2,793 

10,878 
5,004 

61 
28 

301 
151 

66,622 

515 
77 

731 
282 


12.333 

7.203 


3,074 
2.103 

970,137 
452,611 
338.129 
970,137 
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AGENCY,  BUREAU  AND  ACCOUNT  HTLE 

Rural  Elaotrifioaiion  Achiniatraiion 
Salariaa  and  a>4>anaaa 
12  SlOO  0  1  271    Budgai  Authority 

Outlaya 
RaiabursaMant  to  tha  Rural  alaetrif ication  and  talaphona 
12  3101  0  1  271    Budgat  Authority 
Purchaaa  of  Rural  Talephcna  Bank  capital  stock 
12  3102  0  1  452    Budgat  Authority 

Outlays 
Rural  alaetrif ication  and  talaphona  ravolving  fund 
12  4230  0  3  271    Oiract  Loan  Liaitation 

Oiract  Loan  Floor 

Guarantaad  Loan  Liaitation 

Guarantaad  Loan  Floor 

(Xitlays 
Rural  talaphona  bank 
12  4231  0  3  452    Oiract  Loan  Limitation 

Oiract  Loan  Floor 

Outlays 
Farmars  Hoaa  Administration 
Salarias  and  a>q>anses 
12  2001  0  1  452 


BASE 


Rural  housing  for 
12  2004  0  1  604 


Budgat  Authority 

Outlays 

kmastic  fam  labor 

Budgat  Authority 

Outlays 
Mutual  and  salf-halp  housing 
12  2006  0  1  604    Budgat  Authority 

Outlays 
Vary  Ioh  ineoma  housing  rapair  grants 
12  2064  0  1  604    Budgat  Authority 

Outlays 
Rural  davalopMMnt  grant  program 
12  2065  0  1  452    Budgat  Authority 

Outlays 
Rural  Matar  and  Masta  disposal  grants 
12  2066  0  1  452    Budgat  Authority 

Outlays 
Rural  c^oamunity  fira  protacti<x>  grants 
12  2067  0  1  452    Bi^lgat  Authority 

Outlays 
Rural  housing  prasarvation  grants 
12  2070  0  1  604    Budgat  Authority 

Outlays 
Compansation  for  construction  dafacts 
12  2071  0  1  371    Budgat  Authority 

Outlays 
Agricultural  eradit  insuranca  hjnd 
12  4140  0  3  351    401(C)  Authority  -  Off.  Coll. 

Oiract  Loan  Limitation 

Guarantaad  Loan  Limitatican 

Outlays 
Rural  housing  insuranca  find 


12  4141  0  3  371 


Coll. 


Rural  davalopmant 
12  4155  0  3  452 


Coll. 


401(C)  Authority  -  Off. 

Oiract  Loan  Limitation 

Obligation  Limitation 

Outlays 
insuranca  find 

401(C)  Authority  -  Off, 

Oiract  Loan  Limitation 

guarantaad  Loan  Limitation 

Outlays 
Salf-halp  housing  land  davalopmant  fund 
12  4222  0  3  371    Oiract  Loan  Limitation 

Outlays 
Rural  davalopmant  loan  fund 
12  4233  0  3  452    Oiract  Loan  Limitation 

(Xitlays 
Soil  Consarvation  Sarvica 
Consarvation  oparations 
12  1000  0  1  302    Budgat  Authority 

401(C)  Authority  -  Off.  Coll. 

Outlays 
Rasouroa  conaarvation  and  davalopmant 
12  1010  0  1  302    Budgat  Authority 

401(C)  Authority 

Outlays 


SEQUESTER 


Off.  Coll. 


32,685 

29,482 

ravolving  fund 

341,437 

1.928 
1,739 

20,145 

29,916 
29,916 

1,765 
1,765 

1,293,864 
897,475 

2,188,841 

970,398 

89,748 

76,538 

52,951 

129,142 

57,253 

5,295 

219,383 

184,481 

7,661 

12,944 

10,884 

452 

431,741 
392,884 

25,473 
23,180 

9,913 
397 

585 
23 

8,336 
667 

492 
39 

13,025 
12,374 

768 
730 

6,773 
6,454 

400 
380 

113,990 

2,?ru> 

6,725 
135 

3,221 
1,449 

190 
85 

19,944 
1,197 

1,177 
71 

743 
74S 

44 
44 

115,000 
1,693,413 
2,910,306 
1,722,742 

6,785 

99,911 

171,708 

101,642 

17,000 

1,922,480 

286,873 

913,850 

1,003 

113,426 

16,926 

53,917 

2,000 

443,975 

99,719 

16,764 

118 

26,195 

5,883 

989 

521 
340 

31 

20 

14,588 
1,479 

861 
87 

469,490 

8,681 

441,551 

27,700 

512 

26,051 

26,452 

1,920 

17,738 

1,561 

113 

1,046 
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AGENCY.  BUREAU  AND  ACCOUNT  TITLE 
Na-tarshed  planning 
12  1066  0  1  301    Budget  Authority 

WHO  Authority  -  Off.  Coll, 

Outlay* 
Rivar  basin  Burvay*  and  invastigation* 
12  1069  0  1  301    Budgat  Authority 

4011 C)  Authority  -  Off.  Coll. 

Outlay* 
Hatershad  and  flood  pr«vantion  oparation* 
12  1072  0  1  301    Budgat  Authority 

*OHC)  Authority  -  Off.  Coll. 

Outlays 
Graat  plain*  consarvation  prograa 
12  2268  0  1  302    Budgat  Authority 

Outlay* 
Misoallanaou*  contributed  funds  (Hatar  rasourcas) 
12  8210  0  7  301    MKC)  Authority 

Outlay* 


BASE 

9,162 

396 

8,330 

12,760 

191 

12,134 

184,338 

18,607 

142,482 

21,484 
9,732 

502 

502 
Hiscallanaous  oontributad  fund*  (Can*arvatian  and  land  ■anajeinsnt ) 


UMI 


12  8210  0  7  302    4011 C)  Authority 
Aniaal  and  Plant  Health  Inspection  Service 
Salaria*  and  axpanae* 
12  1600  0  1  352    Budget  Authority 

401(C)  Authority  -  Off.  Coll. 

Outlay* 
Buildings  and  facilities 
12  1601  0  1  352    Budget  Authority 
Federal  Grain  Inspection  Service 
Salaries  and  expenses 
12  2400  0  1  352    Budget  Authority 

Outlays 
Inspection  and  weighing  services 
12  4050  0  3  352    401(C)  Authority  -  Off.  Coll. 

(Xjtlays 
Agricultural  Marketing  Service 
HarKeting  services 
12  2500  0  1  352    Budget  Authority 

n401(C)  Authority  -  Off.  Coll. 

Outlays 
Payaents  to  States  and  possessions 
12  2501  0  I  352    Budget  Authority 

(Xitlays 
Perisheble  Agricultural  Co—odities  Act  fund 
12  5070  0  2  352    401(C)  Authority 

Outlays 
Funds  for  strengthening  earkats,  ii 
12  5209  0  2  605    401(C)  Authority 

Outlays 
Milk  Market  orders  ascessiaant  fund 
12  8412  0  8  351    401(C)  Authority 

Outlays 
Hiscallanaous  trust  finds 
12  9972  0  7  352    401(C)  Authority 

Outlays 
Office  of  Transportation 
Office  of  Transportation 
12  2800  0  1  352    Budget  Authority 

Outlays 
Food  Safety  and  Inspection  Service 
Salaries  and  expanses 
12  3700  0  1  554    Budget  Authority 

401(C)  Authority  -  Off.  Coll. 

Outlays 
Expenses  and  refwvis,  inspection  and  grading  of  far*  products 
12  8137  0  7  552    401(C)  Authority 

Outlays 
Food  and  Nutrition  Service 
Special  ailk  prograw 
12  3502  0  1  605    401(C)  Authority  -  Spec.  Rules 

Outlays 
Cash  and  oo—odities  for  selected  grotps 
12  SSOS  0  1  605    Budget  Authority 

Outlays 
Food  staep  prograM 
12  S505  0  1  605    401(C)  Authority 

Outlays 


100 


346,765 

27,768 

324,599 

2,340 


7,413 
6,190 

36,856 
36,856 


34,252 
31,701 
49,067 

ttt 

27 


5,329 
4,842 
and  si4>ply  (section  32) 

406,000 
275,000 


Off.  Coll. 


36,865 
36,865 

85,979 
72,205 


2,534 
2,073 


414,812 

46,384 

432,159 

825 
S75 


13* 
W 

202,261 
163,831 

60,000 
24,000 


SEQUESTER 

541 

23 

491 

753 

11 

716 

10,876 
1,098 
8,407 

1,268 
574 

30 
30 


20,459 

1,638 

19,151 

138 


437 
365 

2,175 
2,175 


2,021 
1,870 
2,895 

58 

2 

314 
286 

23,954 
16,225 

2,175 
2,175 

5,073 
4,260 


150 
122 


24,474 

2,737 

25,498 

49 
34 


139 
97 

11,933 
9,666 

3,540 
1,416 
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A6ENCY,  BUREAU  AND  ACCOUNT  TITLE 
Food  progr—  adainistration 
12  3508  0  1  605    Budgat  Authority 

Outlays 
S«4iplaMan'tal  faading  prograiM 
12  3510  0  1  MS    Budgat  Authority 

Outlays 
Child  nutrition  prograns 
12  3539  0  1  605    «01(C)  Authority 

Outlays 
Huwan  Nutrition  Znforantion  Sarvica 
Salarias  and  axpansas 
12  3501  0  1  352    Budgat  Authority 

Outlays 
Packars  and  Stockyards  Adainistration 
Packars  and  Stockyards  Adainistration 
12  2600  0  1  352    Budgat  Authority 

Outlays 
Agricultural  Cooparativa  Sarvica 
Salarias  and  axpansas 


12  3000  0  1  352 

Forast  Sarvica 
Construction 
12  1103  0  1  302 


Forast  rasaarch 
12  1104  0  1  302 


Budgat  Authority 
Outlays 


Budgat  Authority 
MKC)  Authority 
Outlays 


-  Off.  Coll. 


Budgat  Authority 

MlIC)  Authority  -  Off.  Coll. 

Outlays 
Stata  and  privata  foraatry 
12  1105  0  1  302    Budgat  Authority 

Outlays 
National  forast  systaa 
12  1106  0  1  302    Budgat  Authority 

Outlays 
Land  acquisition 
12  500«  0  2  303    Budgat  Authority 

Outlays 
Ranga  battarwent  fund 
12  5207  0  2  302    Budgat  Authority 

Outlays 
Acquisition  of  lands  for  national  forasts*  spacial  acts 
12  5208  0  2  302    Budgat  Authority 

Outlays 
Acquisition  of  lands  to  coaplata  land  axchangas 
12  5216  0  2  302    Budgat  Authority 

Outlays 
Oparations  and  waintananoa  of  quartars 
12  5219  0  2  302    401(C)  Authority 

Outlays 
Cooparativa  work  trust  fund 
12  8028  0  7  302    401(C)  Authority 

Outlays 
6ifts>  donations  and  baquasts  for  forast  and  rangaland 
12  8034  0  7  302    Budgat  Authority 

Outlays 
Othar  appropriations 
12  9911  0  1  302 


BASE 

90,891 
83,620 

3,000 
3,000 

3,033 
3,033 


9,058 
3,904 


9,951 
8,936 


4,867 
2,803 


224,629 

1,505 

132,464 

139,692 

738 

105,926 

79,984 
58,948 

1,310,471 
1,153,700 

51,163 
20,465 

3,782 
3,026 

1,008 
850 

335 
297 

5,761 
4,626 

267.748 
225,979 
roh 


Budgat  Authority 
Outlays 

■nant  appropriations 
401(C)  Authority 
Outlays 

■nant  appropriations 
401(C)  Authority 
Outlays 
Raforastation  trust  find 


Forast  Sarvica  par 
12  9921  0  2  806 

Forast  Sarvica  par 
12  9922  0  2  302 


20  8046  0  7  302    401(0  Othar 
Outlays 
TOTAL  FOR  Dapartwant  of  Agrioultura 


incl.  ob.  liait 


Budgat  Authority 
401(C)  Authority 
401(C)  Authority  -  Off.  Coll. 
401(C)  Othar  -  incl.  ob.  liait 
401(C)  Authority  -  Spao.  Rulas 
Diraot  Loan  Liaitation 
Diraot  Loan  Floor 
Guarantaad  Loan  Liaitation 


90 

38.554 
55,470 

504,403 
228,302 

91,733 
68,854 

50,000 
30,000 

9,276,067 

17.677,013 

550,464 

50,000 

139 

14,069,447 

1,081,956 

10,929,866 


SEOUESTER 

5,363 

4,934 

177 
177 

17* 
17* 


CSO 


mr 


13.253 

89 

7.816 

8,241 

44 

6,250 

4,719 
3,478 

77.318 
68.068 

3.019 
1.207 

ta 

17* 

69 
SO 

t* 
10 


tn 

15,797 
13,333 

5 
B 

2.275 

2.095 

17.960 
13,470 

5.415 

4.063 

1.770 
1.770 

547.287 

1,042.945 

20.677 

1.770 

U9 

830. 09B 

65,835 

644,862 
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AflCNCY.  BUREMI  MB  ACCOUHT  TITLE 

Oumrmnimmd   Loan  Floor 

Obligation  Liaitaiion 

Ouilaya 
Papartwant  of  Co— ai  ni 
Banaral  Ackiinistraiian 
Salariaa  and  aMianaaa 
13  0120  0  1  S7«    Budgmi   Authority 

Outlaya 
Oranta  and  loana  acbinistration 
15  OIZS  0  1  «52    Budgat  Authority 

Outlaya 
Eeonoaie  iJanalniwaiit  aaaiatanoa 
IS  2050  0  1  «52    Budgat  Authority 

euarantaad  Loon  Liaitation 

Outlaya 


of  tha 
Salariaa  and 
IS  0401  0  1  57* 


Pariodie 

IS  0450  0  1  S74 


Bu4gat  Authority 
401ICI  Authority 
Outlaya 


Off.  Cell. 


UMI 


Budgat  Authority 
Outlaya 

EoonoMio  and  Statiatieal  Analyaia 
Salariaa  and  atoianaaa 
IS  1500  0  1  S7«         Bu4gat  Authority 

401IC)  Authority  -  Off.   Coll. 
Outlaya 
Infonvtion  produeta  and  aarvicaa 
U  aS4«  0  7  S7«         401IC)  Authority 
Outlaya 
XntMTOtional  Trada  Adiiniatration 
Oparationa  and  adiiiniatratian 
13  1250  0  1  37*         Bud0at  Authority 

401IC)  Authority  -  Off.  Coll. 
Outlaya 
bqteri  Adiiniatration 

OfMrationa  and  adiiniatration 
13  OSOO  0  1  S7«         Budgat  Authority 
Outlaya 
Hinority  Buainaaa  OawalopMnt  Aeviey 
Hinority  buainaaa  dawleiJ— nt 
13  0201  0  1  37*         Budgat  Authority 
Outlaya 
Uhitad  Siataa  Trawal  and  Touriaa  Adainistration 

U  0700  0  1  376         Budgat  Authority 

401IC)  Authority  -  Off.  Coll. 

Outlaya 
National  Ooaanie  and  Atwapharie  Ackiiniatration 
OlMraticna*  raaaaroh,  and  faeilitiaa 
13  14C0  0  1  30«         Bui^t  Authority 

401IC)  Authority  -  Off.  Coll. 

Outlaya 
Coaatal  anargy  inpoct  fund 
13  43U  0  3  452         401(CI  Authority  -  Off.  Coll. 

Outlaya 
Fadaral  ahip  finaneing  find,  f iahif«  vaaaala 
13  4417  0  3  374         401(CI  Authority  -  Off.  Coll. 

euarantaad  Loan  Liaitation 

Outlaya 
Fiaharaan'a  eantinganey  hmd 
13  5120  0  2  374         Budgat  Authority 

Outlaya 
Foroiyt  f iahir«  obaarvr  fund 
13  5122  0  2  374        Budgat  Authority 

Outlaya 
PiahariM  proMtioral  find 
13  5124  0  2  374         Budgat  Authority 

Outlaya 
^roMta  and  dawwlop  f  iahary  produota  and  raaaarch 
13  5U9  0  2  374         401(C)  Othar  -  inol.  ob.   liait 

Outlaya 
Aviation  waathar  aarvieaa  prograa 
13  BIOS  0  7  304         Budgat  Authority 

Outlaya 


BASC 

970,3W 

1, 631, 117 

24*929,234 


4i,seo 

39,442 

24,124 
22,939 

109,473 

195,375 

ie,947 


100,340 

0,000 

97,303 

S45.171 
200,004 


33,909 
S9S 

30,574 


49,000 
31,050 


170,199 

10.S19 

130,309 


39,452 
27,014 


41,544 
13,051 


12,311 

2,500 

11,910 


1,204,993 

14,770 

•35,533 

7,2ao 

7,200 

1,140 

05.000 

1,140 


71S 


SCeUESTER 

57,253 

100,034 

1,500,920 


2»441 
2,339 

1,541 
1,353 

11,191 

11,527 

1,119 


5,920 

472 

5,741 

21,545 
14,525 


2,001 

23 

1.004 

2,091 

1,079 


10,042 

409 

7,400 


2,320 
1.441 


2,452 

770 


724 
140 
704 


71.212 

072 

49,294 

430 
430 

40 

5,015 

40 


42 


2,010 
1,939 

119 
114 

2,735 
1,507 
partainine  to  AiMrioan 
9,445 
5,134 

141 
09 

557 
303 

29,479 
29,479 

1,739 
1,739 
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Coll. 


15  0550  0  1  376 


Ptfalic  t«l 
IS  0551  0  1 


planning  and  construction 


SOS 


MENCY,  BUREAU  AND  ACCOUKT  TITLE 
Pmimn\   and  TraJiwirK  Off ioa 
Salarias  and  a)q>anat 
IS  1006  0  1  S76    Budeat  Authority 

401CC)  Authority  -  Off 
Outlays 
Nstional  Buraau  of  Standards 

Sciantifio  and  tachnical  rasaarch  and  swrvicas 
IS  0500  0  1  S76    Budgat  Authority 

Outlays 
NorKing  capital  fund 
IS  4650  0  4  576    Budgat  Authority 
Outlays 
National  TalaooaMiiieations  and  Infonntion  Acfainistration 
Salarios  and  a>q»ansas 

Budgat  Authority 
Outlays 
lications  facilitias, 
Budgat  Authority 
Outlays 
TOTAL  FOU  DapartMnt  of  Coiwros 

Budgat  Authority 
401(C)  Authority 
401(C)  Authority  -  Off.  Coll. 
401(C)  Othar  -  incl.  ob.  liait 
Ouarantaad  Loan  Liaitation 
(hitlays 
DapartiMnt  of  Dafanaa— Hilitary 
Oparation  and  Haintananoa 

Oparation  and  Mintananoa,  Harina  Corps 
17  1106  0  1  051    Budgat  Authority 

Outlays 
Oparation  and  aaintananoa,  Narina  Corps  Rasarva 
17  1107  0  1  051    Budgat  Authority 

Outlays 
Oparation  and  Maintananoa,  Navy 
17  1604  0  1  051    Budgat  Authority 

Outlays 
Oparation  and  aaintananoa*  Navy  Rasarva 
17  1806  0  1  051    Budgat  Authority 

Outlays 
National  Board  for  tha  Prow>tion  of  Rifla  Practioa,  Ar^^ 
21  1705  0  1  051    Budgat  Authority 

Outlays 
Oparation  and  aaintananoa,  Ar«y 
21  2020  0  1  051    Budgat  Authority 

Outlays 
Oparation  and  aaintananoa.  Amy  National  Guard 
21  2065  0  1  051    Budgst  Authority 

Outlays 
Oparation  and  Mintananoa,  Ar«y  Rasarva 
21  2080  0  1  051    Budgat  Authority 

Outlaya 
Oparation  mni  aaintananoa.  Air  Foroa 
57  5400  0  1  051    Budgat  Authority 

Outlaya 
Oparation  and  aaintananoa.  Air  Foroa  Rasarva 
57  5740  0  1  051    Budgat  Authority 

Outlays 
Oparation  and  aaintananoa.  Air  National  Ouard 
57  5640  0  1  051    Budgat  Authority 

Outlays 
Oparation  and  aaintananoa,  Dafan 
97  0100  0  1  051    Budgat  Authority 

Outlays 
Court  of  Hilitary  Appaals*  Dafanaa 
97  0104  0  1  OSl    Budgat  Authority 

Outlays 
Forais^  ourranoy  fluotuationa,  Oafi 
97  0801  0  1  051    Uhobligatad  Balanoas 
Environaantal  raateration,  Dafanaa 
97  0610  0  1  051    Budgat  Authority 

Outlays 
lliwanilr-' —  assistanoa 
97  0819  0  1  051    Budgat  Authority 
Outlays 


BASE 


Oaf 


SEQUESTER 


126,179 
160,476 
229,674 

7,445 

9,468 

13,562 

146,382 
115,683 

8,754 
6,825 

4,205 
2,105 

248 
124 

14,595 
11,676 

861 
689 

biction 

22,201 
2,575 

1,510 
152 

2,577,662 

49,000 

204,908 

9,445 

260,575 

1,949,111 

152.080 

2,891 

12,090 

557 

16,542 

114,996 

1,905,486 
1,619,665 

141,006 
119,855 

72,598 
46,660 

5,572 
5,454 

24,656,656 
16,877,531 

1,858,075 
1,596,938 

970,424 
747,226 

71,811 
55,295 

4,290 
4,185 

317 
310 

22,072,125 
17,657,700 

1,633,337 
1,306,670 

1,947,268 
1,725,526 

144,098 
127,541 

699,946 
792,402 

66,596 
58,638 

20,732,760 
16,171,555 

1,534,224 
1,196,695 

1,050,215 
927,538 

77,716 
68,623 

2,055,548 
1,895,187 

151,948 
140,096 

7,502,461 
6,452,116 

555,182 
477,456 

5,425 
2,946 

255 
218 

281,905 

20,861 

10,420 

7,868 

771 
585 

10,426 
6,155 

771 
454 

BEST  COPY  AVAILABLE 
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AGENCY,  BUREAU  AND  ACCOUNt  TITLE 
ProcuraMant 

Coastal  dafansa  auyaniaiion 

17  0360  0  1  051    Budgat  Authority 

Unobligatad  Balance* 
Outlays 
it,  Marina  Corps 


Oaf 


Procui 
17  1109 


0  1  051 


Aircraft  procui 
17  1506  0  1  051 


Dafansa 


Oafansa 


Budgat  Authority 

Uhobligatad  Balancaa 

Outlays 

t»  Navy 

Budgat  Authority 

Uhobligatad  Balancas 

Outlays 
Neapons  procureaant.  Navy 
17  1507  0  1  051    Budgat  Authority 

Uhobligatad  Balancas  -  Oaf ansa 

Outlays 
Shipbuilding  and  oonvarsion.  Navy 
17  1611  0  1  051    Budgat  Authority 

Uhobligatad  Balancas  -  Dafansa 

Outlays 
Othar  procurawent.  Navy 

Budgat  Authority 

Unobligatad  Balancas  -  Oafansa 

Outlays 

t,  Ansy 

Budgat  Authority 

unobligatad  Balancas  -  Oafansa 

Outlays 
t,  Araiy 

Budgat  Authority 

Uhobligatad  Balancas  -  Dafansa 

Outlays 
Procuranant  of  waapona  and  trackad  ooMbat  vahiclas, 
21  2033  0  1  051    Budgat  Authority 

Uhobligatad  Balancas  -  Oafansa 

Outlay* 
Procuranant  of  aasiunition,  Aray 
21  2034  0  1  051 


17  1810  0  1  051 


Aircraft  procu 
21  2031  0  1  051 


Hissila  procui 
21  2032  0  1  051 


Ansy 


Other  procurawant, 
21  2035  0  1  051 


Aircraft  procui 
57  3010  0  1  051 


UMI 


Budgat  Authority 

Unobligatad  Balancas  -  Dafansa 

Outlays 

Ansy 

Budgat  Authority 

unobligated  Balances  -  Defense 

Out leys 

it»  Air  Force 

Budgat  Authority 

unobligated  Balances  -  Defense 

(Xjtlays 
Missile  proeurswant.  Air  Force 
57  3020  0  1  051    Budget  Authority 

unobligated  Balances  -  Defense 

Outlay* 
Other  procuraaent.  Air  Force 

Budget  Authority 

Unobligated  Balance*  -  Defense 

Outlays 
agencies 

Budget  Authority 

Uwibligated  Balances  -  Defense 

Outlay* 
National  guard  and  rcaerve  equipwent 
97  0350  0  1  051    Buc^at  Authority 

unobligated  Balance*  -  Defanaa 

Outlays 
Defense  production  act  purchaae* 
97  0360  0  1  051    Budget  Authority 

unobligated  Belanee*  -  Defense 
Cheaieal  agent*  and  aunitiona  dastrtietien.  Defense 
97  0390  0  1  051    Budget  Authority 

unobligated  Belances  -  Defense 

Outlay* 
Research,  Developaant,  Test,  and  Evaluation 

Raseeroh,  develnpeint,  test,  and  evaluation.  Navy 
17  1319  0  1  051    Budget  Authority 

Unobligeted  Belence*  -  Defense 

Outley* 


57  3060  0  1  051 


Procurawant,  Defenss 
97  0300  0  1  051 


BASE 


20,840 
4,000 
2,410 

1,350,014 
304,981 
112,540 

9,922,236 
2,174,692 
1,088,723 

6,214,506 

1,765,556 

877,606 

16,833,860 
9,736,176 
1,361,642 

5,078,146 

1,909,045 

705,707 

2,832,579 
547,667 
517,161 

2,430,191 
624,671 
232,169 

3,341,669 

1,056,642 

202,434 

2,369,063 
179,121 
637,051 

5,312,342 

1,704,256 

406,963 

13,467,897 
6,102,810 
1,267,432 

7,599,588 
3,035,208 
2,646,065 

6,347,262 
2,452,839 
5,292,059 

1,319,446 
410,951 
378,957 

1,250,400 
463,723 
102,847 

13,546 
16,200 

206,637 

31,751 

124,069 


9,694,384 

465,396 

5,397,485 


SC«JESTER 


1,542 

296 
179 

99,901 

22,569 

8,326 

734,245 

160,927 

60,565 

459,874 

130,651 

64,958 

1,245,707 
720,477 
102,242 

375,763 

141,269 

52,222 

209,611 
40,529 
36,271 

179,634 
46,226 
17,160 

247,300 
76,354 
14,960 

175.312 
13,255 
47,142 

393,113 

126,115 

30,116 

998,104 

451,606 

95,270 

562,370 
224,605 
195,957 

617,699 
181,510 
391,612 

97,639 
30,410 
28,043 

92,530 

34,316 

7,611 

1,002 
1,347 

15,306 
2,350 
9,183 


732,164 

35,919 

399,414 
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AGENCY,  BUREAU  WD   ACCOUNT  TITLE 

BASE 

SEQUESTER 

Re>»arch»  ctovlop— nt,  i»%it   and  •valuaiion,  ArMy 

21  2040  0  1  051    R«jdg««  Authority 

4,901,792 

362,732 

Unobligatad  B«l«nc««  -  D«f«ns« 

333,913 

24,710 

Outlays 

2,931,995 

216,967 

Research,  davelopaent,  tast,  and  evaluation.  Air  Forca 

57  3600  0  1  051    Budget  Authority 

15,644,016 

1,157,657 

Unobligated  Balances  -  Defense 

1,739,669 

128,736 

Outlays 

9,213,354 

681.788 

Research,  developwent ,  test,  and  evaluation,  Deferwe 

agencies 

97  0400  0  1  051    Budget  Authority 

7,882,570 

585,510 

Unobligated  Balances  -  Defense 

589,149 

45,597 

Outlays 

4,490.012 

532,260 

Developmental  test  and  evaluation,  Defertse 

97  0450  0  1  051    Budget  Authority 

189,765 

14,045 

Unobligated  Balances  -  Defense 

32,192 

2,582 

Outlays 

66,587 

4,928 

Operational  test  and  evaluation,  Defense 

97  0460  0  1  051    Btxlget  Authority 

73,170 

5,415 

Unobligated  Balances  -  Defense 

14,044 

1.039 

Outlays 

38,593 

2,056 

Military  Construction 

Military  construction.  Navy 

17  1205  0  1  051    Budget  Authority 

1,483,300 

109,764 

Unobligated  Balances  -  Defense 

706,591 

52,238 

Outlays 

635,068 

46,995 

Military  construction.  Naval  Reserve 

17  1235  0  1  051    Budget  Authority 

76,834 

5,686 

Unobligated  Balances  -  Defense 

£3,383 

1,;30 

Outlays 

15,032 

1,115 

Military  construction,  Amy 

21  2050  0  1  051    E'jdget  Authority 

1,099,019 

81,327 

401(C)  Authority 

214,000 

15.856 

Unobligated  Balances  -  Defense 

431,691 

51,945 

Outlays 

523,413 

58,733 

Military  construction,  Army  National  Guard 

21  2085  0  1  051    Budget  Authority 

192,150 

14,219 

Unobligated  Balances  -  Defense 

13,137 

972 

Outlays 

24,654 

1,823 

Military  construction,  Amry  Reserve 

21  2086  0  1  051    Budget  Authority 

99,179 

7,339 

Unobligated  Balances  -  Defense 

19,102 

1,414 

(Xjtlays 

29,570 

2,1S8 

Military  construction.  Air  Force 

57  5300  0  1  051    Budget  Authority 

1,264,274 

93,557 

Unobligated  Balances  -  Defense 

734,068 

54,321 

Outlays 

579,518 

42.884 

.^_ 

Military  construction.  Air  Force  Reserve 

,^ 

57  3730  0  1  051    Budget  Authority 

82,631 

6.115 

Unobligated  Balances  -  Defense 

30,439 

2,252 

CXjtlays 

12,664 

937 

Military  construction,  Air  National  Guard 

57  3830  0  1  051    Budget  Authority 

157,645 

11,666 

Uncbligatnd  Balances  -  Defense 

40,758 

5,016 

Outlays 

19,840 

1,469 

Military  construction.  Defense  agencies 

97  0500  0  1  051    Budget  Authority 

576,628 

42,671 

Unobligated  Balances  -  Defense 

264,985 

19.609 

(Xjtlays 

235,653 

17.439 

North  Atlantic  Treaty  Organization  infrastructure 

97  0804  0  1  051    Budget  Authority 

402,212 

29,764 

Unobligated  Balances  -  Defense 

183,839 

13,604 

Outlays 

46,884 

3,469 

Family  Housing 

Family  housing.  Navy  and  Marine  Corps 

17  0703  0  1  051    Budget  Authority 

801,932 

59,345 

Unobligated  Balances  -  Defense 

96,266 

7,124 

Outlays 

502,991 

57,221 

Family  housing.  Army 

21  0702  0  1  051    Budget  Authority 

1,677,884 

124,164 

Unobligated  Balances  -  Defense 

105,341 

7,795 

Outlays 

998,606 

75 .896 

Family  housing.  Air  Force 

57  0704  0  1  051    Budget  Authority 

878,260 

64,991 

Unobligated  Balances  -  Defense 

79,137 

5,856 

(Kit  lays 

536,142 

39,674 

32000 
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AGENCY,  BUREAU  AND  ACCtXtfT  TITLE 

Faaily  housing,  Dafarw*  agancias 
97  0706  0  1  051    Budget  Authority 

Uhobligated  Balances 
Outlays 
Rovolving  and  Managawant  Funds 
Navy  stock  find 


Da fans* 


17  ^911  0  «  051 

Aniiy  stock  fcrtd 
21  4991  0  4  051 


Budget  Authority 
Outlays 


Oefansa 


BASE 

21,569 

1,481 

12,908 


343,235 
260,859 


UMI 


Budget  Authority 

(Xitlays 
Air  Force  stock  fund 
57  4921  0  4  051    Budget  Authority 

(X4tlays 
AOP  equipaiant  eanaganant  find 
97  3910  0  4  051    Unobligated  Balances 

Outlays 
National  defense  stockpile  transaction  fund 
97  4550  0  3  051    Budget  Authority 

unobligated  Belances  -  Def 

Outlays 
Defense  stock  fund 
97  4961  0  4  051    Budget  Authority 

Outlays 

TOTAL  FOR  DepertMant  of  Defense— Military 

Budget  Authority 

4011 C)  Authority 

Uhobligated  Balances  -  Defense 

Outlays 
DepertMant  of  Defense— Civil 
Ce«eterial  Expenses,  Amy 
Salaries  and  expenses 
21  1805  0  1  705    Budget  Authority 

Outlays 
Corps  of  Engineers — Civil 
Inland  Materweys  trust  ftr»d 
20  8861  0  7  301    Budget  Authority 

Outlays 
Flood  control,  Mississippi  River  and  tributaries 
96  3112  0  1  301    Budget  Authority 

401(C)  Authority  -  Off.  Coll. 

Outlays 
General  investigations 
96  3121  0  1  301    Budget  Authority 

(Xrtlays 
Construction,  general 
96  3122  0  1  301    Budget  Authority 

4011 C)  Authority  -  Off.  Coll. 

Outlays 
(^ration  and  Maintanenee,  general  (Hater  resources) 
96  3123  0  1  301    Budget  Authority 

401(C)  Authority  -  Off.  Coll. 

(Xitleys 
(^ration  and  aaintenanoe,  general  (Recreational  resources) 
96  3123  0  1  303    Budget  Authority 

(Xitlays 
General  expenses 
96  3124  0  1  301    Budget  Authority 

Outlays 
Flood  control  end  coestal  anergancies 
96  3125  0  1  301    Budget  Authority 
General  regulatory  functions 
96  3126  0  1  301    Budget  Authority 

(Xitlays 
Rivers  and  harbors  contributed  finds 
96  8862  0  7  301    401(C)  Authority 

(Xitlays 
Harbor  Maintenance  trust  fvnd 
96  8863  0  7  301    Budget  Authority 

(Xitlays 
PerManent  appropriations  (Hater  resources) 
96  9921  0  2  301    401(C)  Authority 

Outlays 

PerManent  appropriations  (Other  general  purpose  fiscal  assistance) 

96  9921  0  2  806    401(C)  Authority  6,000 

(Xitlays  6,000 


201,322 
153,005 

235,499 
178,980 

56,479 
9,151 

19,798 

423,501 

31,017 

138,169 
105,009 

220,341,987 

214,000 

39,210,977 

109,977,097 


9,631 
7,183 


77,467 
51,903 

337,980 

250 

277,394 

142,405 
98,829 

1,107,268 

160 

686,666 

1,184,714 

4,565 

987,878 

15,000 
11,700 

120,000 
96,000 

20,000 

60,427 
50,154 

162,323 
100,640 

171,000 
141,930 

3,126 
2,013 


SEQUESTER 

1,596 
110 
955 


25,399 
19,304 

14,898 
11,322 

17,427 
13,245 

4,179 
677 

1,465 

31,339 

2,295 

10,225 
7,771 

16,305,306 

15,836 

2,901,612 

8,138,308 


4M 


4,571 

3,062 

19,941 

15 

16,366 

8,402 
5,831 

65,329 

9 
40,513 

69,898 

269 

58,284 


7,080 
5,664 

1,180 

3,565 
2,959 

9,577 
5,938 

10,089 
8,374 


U9 
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AGENCY,  BUREAU  AND  ACCOUNT  TITLE                              BASE 

SEQUESTER 

Soldiers'  and  Airaan's  Ho— 

Operation  and  Bainiananca 

64  8931  0  7  70S    B«jHgat  Authority                       37.938 

2,238 

401(C)  Authority  -  Off.  Coll.               144 

8 

Outlay*                              33,340 

1,967 

Capital  outlays 

64  8932  0  7  705    RuHgat  Authority                       16,094 

950 

Outlays                                   322 

19 

Forast  and  Nildlifa  Conservation,  Military  Rasarvations 

Forast  products  progra« 

21  5285  0  2  302    401(C)  Authority                        2,000 

118 

Outlays                               2,000 

118 

Nildlifa  consarvation 

97  5095  0  2  303    401(C)  Authority                        2,050 

121 

Outlays                               1,792 

106 

TOTAL  FOR  DepartiMnt  of  Dafansa—Civil 

Budget  Authority                    3,299,924 

194,697 

401(C)  Authority                      175,499 

10,354 

401(C)  Authority  -  Off.  Coll.             5,119 

301 

Outlays                              2,555,744 

150,788 

Dapartaeni  of  Health  and  HuMan  Services,  except  Social  Security 

Food  and  Drug  Achiinistration 

ProgrsM  expenses 

75  0600  0  1  554    Budget  Authority                      508,104 

29,978 

Ouilays                              442,051 

26,081 

Buildings  and  facilities 

75  0603  0  1  554    Budget  Authority                        1,511 

89 

Outlays                                 982 

58 

Revolving  fund  for  certification  and  other  services 

75  4309  0  3  554    401(C)  Authority  -  Off.  Coll.             3,187 

188 

Outlays                               3,187 

188 

Health  Resources  and  Services  Adeinistretion 

Health  resources  and  services  (Health  care  sen^ices) 

75  0350  0  1  551    Rtirigat  Authority                      960,883 

56,692 

Budget  Authority  -  Spec.  Rules            8,898 

8,898 

401(C)  Authority  -  Off.  Coll.              375 

22 

Direct  Loan  Limitation                    995 

59 

Outlays                             543,452 

36,753 

Health  resources  and  services  (Education  and  training  of  health  care  Hor 

75  0350  0  1  553    Budget  Authority                      217,952 

12,859 

Outlays                              65,386 

3,858 

Indian  Health  Service 

Tribal  and  Federal  health  services 

75  0390  0  1  551    Budget  Authority                       73,113 

4,314 

Budget  Authority  -  Speo.  Rules           18,351 

18,351 

401(C)  Authority  -  Spec.  Rules             772 

772 

Outlays                              72,090 

18,427 

Indian  health  facilities 

75  0391  0  1  551    Budget  Authority  -  Spec.  Rules            1,304 

1,304 

Outlays                                 326 

326 

Canters  for  Disease  Control 

Disease  control,  research,  and  training  (Health  care  sers/ices) 

75  0943  0  1  551    Budget  Authority                      754,467 

43,334 

401(C)  Authority  -  Off.  Coll.             1,005 

59 

Outlays                              449,030 

26,492 

Disease  control,  research,  and  training  (Heelth  research) 

75  0943  0  1  552    Budget  Authority                       72,879 

4,300 

Outlays                              53,202 

3,139 

National  Institutes  of  Health 

National  Library  of  Hadicine  (Health  research) 

75  0807  0  1  552    Budget  Authority                       23,019 

1,358 

Outlays                              14,732 

869 

National  Library  of  Medicine  (Education  and  training  of  heelth  care  work 

75  0807  0  1  553    Budget  Authority                       48,157 

2,841 

Outlays                              30,820 

1,818 

John  E.  Fogarty  International  Canter 

75  0819  0  1  552    Rtidget  Authority                       16,356 

965 

Outlays                               9,324 

550 

Buildings  and  facilities 

75  0838  0  1  552    Budget  Authority                       49,881 

2,943 

Outlays                              13,967 

624 

National  Institute  on  Aging  (Health  research) 

75  0843  0  1  552    Budget  Authority                      194,464 

11,473 

Outlays                              64,173 

5,766 

32002 
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75  OaM  0  1  S53 

Rasaareh  resources 
75  0848  0  1  552 


AGENCY.  BUREAU  AND  ACCOUNT  TITLE  BASE 

Nstional  ZnstiKi'ta  on  Aging  lEducs'tion  and  training  of  haalth  car*  work 
75  0843  0  1  553    Budgat  Authority  8,809 

Outlays  4,140 

National  Institute  of  Child  Health  and  HuMn  OevelofMMnt  (Health  researe 
75  0844  0  1  552    Budget  Authority  397.681 

Outlays  135,212 

National  Institute  of  Child  Health  and  HuMn  DevelopiMnt  (Education  and 
75  0844  0  1  553    Budget  Authority  16,279 

(Xitlays  1,628 

Office  of  the  Director  (Health  research) 
75  0846  0  1  552    Budget  Authority  59,294 

Outlays  29,054 

Office  of  the  Director  (Education  and  training  of  health  care  work  force 

Budget  Authority  5,579 

Outlays  5,500 

(Health  research) 

Budget  Authority  381,378 

Outlays  179,248 

Research  resources  (Education  and  training  of  haelth  care  MorK  force) 
75  0848  0  1  553    Budgat  Authority  2,338 

Outlays  117 

National  Cancer  Institute  (Health  research) 
75  0849  0  1  552    Budget  Authority  1,498,667 

401(C)  Authority  -  Off.  Coll.  10 

(kjtlays  629,450 

National  Cancer  Institute  (Educetion  and  training  of  health  care  work  fo 
75  0849  0  1  553    Budget  Authority  34,501 

Outlays  690 

National  Institute  of  General  Medical  Sciences  (Health  research) 
75  0851  0  1  552    Budget  Authority  588,909 

(Xitlays  223,785 

National  Institute  of  Ganeral  Medical  Sciences  (Education  and  training  o 
75  0851  0  1  553    Budgat  Authority  70,472 

ftjtUys  7,752 

National  Institute  of  Environwantal  Health  Sciences  (Health  research) 
75  0862  0  1  552    Budget  Authority  215,598 

(Xitlays  122,891 

National  Institute  of  Environ— ntal  Health  Sciences  (Education  and  train 
75  0862  0  1  553    Budgat  Authority  9,701 

(Xitlays  2,528 

National  Heart,  Lung  and  Blood  Institute  (Health  research) 
75  0872  0  1  552    Budget  Authority  963,629 

(Xitlays  366,179 

National  Heert,  Lung  and  Blood  Institute  (Education  and  training  of  heal 
75  0872  0  1  553    Budget  Authority  43,250 

(Xitlays  1,729 

National  Institute  of  Dental  Research  (Health  research) 
75  0873  0  1  552    Budgat  Authority  126,135 

(Xitlays  60,545 

National  Institute  of  Dental  Research  (Education  and  training  of  health 
75  0873  0  1  553    Budget  Authority  5,771 

(Xitlays  3,174 

National  Institute  of  Diabetes  and  Digestive  and  Ki<fciey  Diseases  (Health 
75  0884  0  I  552    Budget  Authority  535,093 

(Xitlays  171,230 

National  Institute  of  Diabetes  and  Digestive  and  Ki<kiay  Diseeses  (Edueat 
75  0884  0  1  553    Budgat  Authority  22,712 

(Xitlays  4,542 

National  Institute  of  Allergy  and  Infectious  Diseeses  (Health  research) 
75  0885  0  1  552    Budgat  Authority  652,767 

(Xitlays  221,941 

National  Institute  of  Allergy  and  Infectious  Diseeses  (Education  and  tre 
75  0885  0  1  553    Budgat  Authority  13,613 

(Xitlays  1,906 

National  Institute  of  Nsurologicel  and  CoMMnicative  Disorders  and  Strck 
75  0886  0  1  552    Budgat  Authority  542,554 

401(C)  Authority  -  Off.  Coll.  12 

(Xitlays  184,480 

National  Inatituta  of  Neurological  and  CoMimioative  Disorders  and  Strok 

75  0886  0  1  S53    Budget  Authority  15,235 
(Xitlays  4,418 

National  Eye  Institute  (Health  reseeroh) 

76  0887  0  1  552    Budgat  Authority  228,460 
(Xitlays  75,392 


SEQUESTER 

520 
244 

23,463 
7,978 

960 
96 

3,498 
1,714 

329 
313 

22,501 
10,576 

158 

7 

88,421 

1 

37,158 

2,056 
41 

54,746 
15,205 

4,158 
457 

12,720 
7,251 

572 
157 

56,854 
21,605 

2,551 
102 

7,442 
5,572 

540 
187 

51,570 
10,103 

1,340 
268 

58,513 
13,095 

BOS 
112 

32.011 

1 

10.885 

899 
261 

13.479 
4.448 
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32003 

AGENCY,  BUREAU  AND  ACCOUNT  TITLE 

BASE 

SEOUESTER 

National  Ey*  Znstiiut*  (Edueaiiort  and  training  of  health 

care  work  force 

7S  0887  0  1  55S    Budgat  Authority 

6,143 

S62 

Outlays 

1,536 

n 

National  Znatituta  of  Arthritis  and  Nusouloskelatal  and  Skin  Disaasas  (H 

75  0888  0  1  552    Budgat  Authority 

147,800 

8,720 

OutUys 

47,296 

2,790 

National  Institute  of  Arthritis  and  Nusculoskalatal  and  Skin  Disaasas  (E 

75  0888  0  1  553    Budgat  Authority 

6,181 

56S 

Outlays 

1,236 

n 

National  Cantar  for  Nursing  Rasaarch  (Haalth  rasaarch) 

75  0889  0  1  552    Budgat  Authority 

21,373 

1,261 

Outlays 

1,710 

101 

National  Cantar  for  Nursing  Rasaarch  (Eduoation  and  training  of  haalth  o 

75  0889  0  1  553    Budgat  Authority 

3,017 

IIS 

Outlays 

1,368 

M 

Aloohol.  Drug  Ahiisa>  and  Nantal  Haalth  Adbinistration 

Fadaral  subsidy  for  Saint  Elizabeths  Hospital 

75  1300  0  1  551    Budgat  Authority 

68,384 

4,035 

Outlays 

68,384 

4,035 

Alcohol*  drug  abusa,  and  aantal  haalth  1 Haalth  cara  sarvieas) 

75  1361  0  1  551    Budgat  Authority 

825,537 

48,707 

Outlays 

544,854 

32,146 

Alcohol,  drug  abuse*  and  Mantel  health  (Heelth  research) 

75  1361  0  1  552    Budgat  Authority 

565,016 

33,336 

Outlays 

502,864 

29,669 

Alcohol,  drug  abusa,  and  eantal  health  (Eduoation  and  training  of  health 

75  1361  0  1  553    Budgat  Authority 

42,448 

2,504 

Outlays 

33,534 

1,979 

Office  of  Assistant  Secretary  for  Health 

Public  health  service  ■anagawsnt  (Heelth  care  services) 

75  1101  0  1  551    Budget  Authority 

40,861 

2,411 

401(C)  Authority  -  Off.  Coll. 

25 

1 

Outlays 

24,133 

1,423 

Pii>lic  health  service  ■ansgaeant  (Heelth  reseeroh) 

75  1101  0  1  552    Budget  Authority 

71,323 

4,208 

Outlays 

48,500 

2,862 

Health  Care  Financing  Adeinistration 

Federal  scfipleMentery  aedical  insurance  truat  fund 

20  8004  0  7  571    401(C)  Other  -  inol.  ob.  liait 

66,384 

3,916 

401(C)  Authority  -  Spec.  Rules 

460,000 

460,000 

Obligation  Limitation 

1,112,753 

65,653 

Outlays 

1,545,047 

524,018 

Federal  hospital  insurance  trust  fwvl 

20  8005  0  7  571    401(C)  Other  -  incl.  ob.  liait 

255,693 

15,086 

401(C)  Authority  -  Speo.  Rules 

997,000 

997,000 

Obligation  Lieitation 

854,704 

50,428 

Outlays 

1,936,471 

1,052,430 

Prograe  ManagaMsnt  (Heelth  care  services) 

75  0511  0  1  551    Budget  Authority 

92,578 

5,462 

Out leys 

78,691 

4,643 

Prograa  esnsgeisant  (Heelth  research) 

75  0511  0  1  552    Budget  Authority 

10,000 

CM 

Outlays 

8,000 

«n 

Social  Security  Adainistretion 

Stqspleaantal  security  incewa  prograa 

75  0406  0  1  609    401(C)  Authority 

827,283 

48,810 

OutUys 

827,283 

46,810 

Special  benefits  for  disebled  coal  einare 

75  0409  0  1  601    401(C)  Authority 

6,749 

IW 

Outlays 

6,749 

wm 

Faaily  Stnx>rt  Adeinistration 

Prograw  adainistration 

75  1500  0  1  609    Budgat  Authority 

83,819 

4,945 

Outlays 

69,570 

4,105 

Faeily  seaport  pe^Mnts  to  States 

75  1501  0  1  609    401(C)  Authority 

1,153,000 

68,027 

Outlays 

1,153,000 

68,027 

LoN  incowa  hoes  energy  assistance 

75  1502  0  1  609    Budget  Authority 

1,596,177 

94,174 

Outlays 

1,452,521 

85,699 

Refugee  and  entrent  essistance 

75  1503  0  1  609    Budgat  Authority 

361,504 

21,329 

Outlays 

231,363 

13,650 

CoMMunity  services  block  grant 

75  1504  0  1  506    Budget  Authority 

398,346 

23,502 

Outlays 

274,062 

16,170 

- 
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AGENCY,  BUREAU  AND  ACCOUNT  TITLE 
Horfc  incaniiva* 
75  1505  0  1  504    Budgst  Authority 

Qui lays 
Iniaria  assistane*  to  Statas  for  lagalization 
75  1508  0  1  506    401(C)  Oihar  -  inol.  ob.  liaii 

Outlays 
Huaan  Davalopwant  Sarvicas 
Social  sarvicas  block  grant 
75  1634  0  1  506    401(C)  Authority 

Outlays 
HuMan  davalopnsnt  sarvicas 
75  1636  0  1  506    Budgat  Authority 

Outlays 
Payaants  to  Statas  for  fostar  eara  and  adaption  assistanca 
75  1645  0  1  506    401(C)  Authority  -  Spac.  Rulas 

Outlays 
Dapartwantal  Managawant 

Canaral  Dapartwantal  aanaganant 


BASE 


SEQUESTER 


75  0120  0  1  609 

Policy  rasaarch 
75  0122  0  1  609 


Budgat  Authority 
Outlays 


Office  of  Co 
75  0137  0  1  506 


Budgat  Authority 

Outlays 
Office  of  tha  Znspactor  Oaneral 
75  0128  0  1  609    Budgat  Authority 

Outlays 
Off ica  for  Civil  Rights 
75  0135  0  1  751    Budgat  Authority 

(Xitlays 
ir  Affairs 

Budgat  Authority 

Outlays 
TOTAL  FOR  Dapartnant  of  Haalth  and  Huaan  Sarvicas 

Budgat  Authority 

Budgat  Authority  -  Spao.  Rulas 

401(C)  Authority 

401(C)  Authority  -  Off.  Coll. 

401(C)  Othar  -  incl.  ob.  limt 

401(C)  Authority  -  Spac.  Rulas 

Diract  Loan  Liaitation 

Obligation  Liaitation 

Outlays 
Dapartaant  of  tha  Interior 
Bureau  of  Land  Managawant 

Managawant  of  lands  and  resources 
14  1109  0  1  302    Budget  Authority 

Outlays 
Construction  and  access 
14  1110  0  1  302    Budget  Authority 

Outlays 
Payeants  in  lieu  of  taxes 
14  1114  0  1  806    Budget  Authority 

Outlays 
Oregon  and  California  grant  lands 
14  1116  0  1  302    Budget  Authority 

Outlays 
Special  acquisition  of  lands  and  Minerals 
14  1117  0  1  302    401(C)  Authority 

Outlays 
deposits,  and  forfeitures 

Budgat  Authority 

Outlays 


except  So 


Service  cherges, 
14  5017  0  2  302 


Land  acquisition 

14  5033  0  2  302    Budgat  Authority 

Outlays 

Operation  and  eaintanance  of  quarters 
14  5048  0  2  302 


Range  iaprovaMants 
14  6132  0  2  302 


401(C)  Authority 
Outlays 


Budget  Authority 

Outlays 
Hiscelleneous  pereanant  appropriations  ( Conservetion 
14  9921  0  2  302    401(C)  Authority 

Outlays 


96,438 
90,652 

5,690 
5,348 

665,000 
335,000 

39,235 
19,765 

2,700,000 
2,589,300 

159,300 
152,769 

2,559,644 
1,458,997 

151,019 
86,081 

5,132 
3,968 

5,132 
3,968 

71,563 
53,672 

4,222 
3,167 

5,084 
3,050 

SOO 
180 

37,838 
28,379 

2,232 
1,674 

17,301 
15,225 

1,021 
898 

1,758 
1,635 

16,469,326 

28,553 

4,687,032 

4,614 

987,077 

1,462,904 

995 

1,967,457 

17,637,895 

971,687 

28,553 

276,535 

272 

58,237 

1,462,904 

59 

116,081 

2,434,579 

448,691 
381,659 

26,473 
22,518 

3,595 
899 

212 
» 

109,410 
109,410 

6,455 
6,455 

61,628 
45,605 

3,636 
2,691 

1,300 
1,300 

77 

77 

6,000 
4,248 

354 
251 

9,268 
4,597 

547 
271 

261 
217 

u 

8,506 
5,376 
land  eanegsMnt 
6,773 
6,529 

502 
317 

400 
385 
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32005 

ASENCY,  BUREAU  AHO  ACCOUNT  TITLE 

BASE 

SEQUESTER 

MiccallwiMMM  pmnmrmnt   appropriation*  iO^hmr  gmrmrml   purpoM  fiscal  asa 

1«  9921  0  2  806    401(C)  Auihority 

76,936 

4,559 

Miscallanaous  iruai  funds 

14  9971  0  7  502    Budgat  Authori^ 

100 

« 

401(C)  Authority 

625 

S7 

(Xitlays 

369 

n 

Hinarals  ManagaMant  Sarvica 

Leasing  and  royalty  wnaflswant 

14  1917  0  1  S02    Budgat  Authority 

177,667 

10,482 

Outlays 

115,484 

6,814 

Paymants  to  Statas  fro«  racaipts  undar  Hinaral  Leasing 

Act 

14  500S  0  2  806    401(C)  Authority 

435,094 

25,671 

Outlays 

398,981 

25,540 

Office  of  Surface  Mining  Reclamtion  and  Enforcement 

Regulation  and  technology 

14  1801  0  1  302    Budget  Authority 

107,043 

6,516 

Outlays 

62,406 

5,682 

Abandoned  Mine  reclaaation  fund 

14  5015  0  2  302    Budget  Authority 

215,560 

12,706 

Out leys 

64,008 

5,776 

Bureeu  of  Reclenation 

Loan  progren 

14  0667  0  1  301    Budget  Authority 

26,022 

1,555 

Direct  Loen  Lieitation 

27,766 

1,658 

Outlays 

16,004 

944 

Construction  progra« 

14  0684  0  1  301    Budget  Authority 

712,305 

42,026 

401(C)  Authority  -  Off.  Coll. 

3,000 

177 

Outleys 

601,536 

55,479 

Lower  Colorado  River  Basin  devalopnent  fvr»d 

14  4079  0  3  301    401(C)  Authority  -  Off.  Coll. 

98,296 

5,799 

Outleys 

98,296 

5,799 

Upper  Coloredo  River  Besin  fund 

14  4081  0  3  301    401(C)  Authority  -  Off.  Coll. 

30,150 

1,779 

Outlays 

30,150 

1,779 

Horking  capitel  fund 

14  4524  0  4  301    Budget  Authority 

4,000 

SS4 

Outlays 

3,200 

1B« 

Emergency  fund 

14  5043  0  2  301    Budget  Authority 

1,000 

§9 

Outlays 

605 

S« 

General  investigations 

14  5060  0  2  301    Budget  Authority 

14,250 

Ml 

401(C)  Authority  -  Off.  Coll. 

75 

4 

Outlays 

9,252 

B48 

Operation  end  Maintenence 

14  5064  0  2  301    Budget  Authority 

187,731 

11,076 

401(C)  Authority  -  Off.  Coll. 

8,315 

490 

Outlays 

154,180 

9,096 

14  5065  0  2  301    Budget  Authority 

48,313 

2,850 

Outleys 

43,482 

2,565 

Coloredo  River  dem  find,  Boulder  Canyon  project 

14  5656  0  2  301    401(C)  Other  -  incl.  ob.  limit 

58,547 

2,262 

Outleys 

19,033 

1,125 

Reclemation  trust  funds 

14  8070  0  7  301    401(C)  Authority 

50,016 

2,951 

Outlays 

47,215 

2,786 

Miscellaneous  permanent  appropriations  (Other  general 

purpose  fiscal  ass 

14  9922  0  2  806    401(C)  Authority 

299 

18 

Outlays 

154 

a 

Geologicel  Survey 

Surveys,  investigations  and  reseerch 

14  0804  0  1  306    Budget  Authority 

472,203 

27,860 

401(C)  Authority 

250 

15 

401(C)  Authority  -  Off.  Coll. 

76,507 

4,514 

Outlays 

523,043 

50,860 

Operetion  and  maintenance  of  quarters 

14  5055  0  2  306    401(C)  Authority 

75 

4 

Outlays 

30 

t 

Bureau  of  Mines 

Mines  end  minerels 

14  0959  0  1  506    Budget  Authority 

154,250 

9,101 

Outlays 

104,890 

6,189 

32006 
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AGENCY,  BUREAU  AND  ACCOUNT  TITLE 
HaliuB  fund 

14  4053  0  3  306    40UC)  Authority  -  Off.  Coll. 
Outlays 
united  Statas  Fish  and  Nildlifa  S«rvic« 
Rasourc*  aanagaownt 


14  1611  0  1  303 


Construction 
14  1612  0  1  303 

Land  acquisition 
14  5020  0  2  303 


Budgot  Authority 
401(C)  Authority 
Outlays 

Budget  Authority 
Outlays 


Off.  Coll. 


Budget  Authority 

Outlays 
Operation  and  Maintenance  of  quarters 
14  5050  0  2  303    401(C)  Authority 

(kjtlays 
National  wildlife  refuge  fund 
14  5091  0  2  806    Budget  Authority 

401(C)  Other  -  incl.  ob.  liwit 

Outlays 
Migratory  bird  conservation  account 
14  5137  0  2  303    Budget  Authority 

401(C)  Authority 

Outlays 
Sport  fish  restoration 


14  8151  0  7  303 

Contributed  funds 
14  8216  0  7  303 


401(C)  Authority 
Outlays 


401(C)  Authority 

Outlays 

Hiscellaneous  peraanent  appropriations 
14  9923  0  2  303    Budget  Authority 

401(C)  Authority 

Outlays 
National  Park  Service 

Operation  of  the  national  park  systaa 
14  1036  0  1  303    Budget  Authority 

401(C)  Authority  -  Off.  Coll. 

(Xitlays 
John  F.  Kennedy  Center  for  the  Perfonsing  Arts 


14  1038  0  1  303 

Construction 
14  1039  0  1  303 


Budget  Authority 
(Xjtlays 


Off.  Coll. 


Budget  Authority 

401(C)  Authority 

Outlays 

National  recreation  and  preservation 
14  1042  0  1  303    Budget  Authority 

Outlays 
Illinois  and  Michigan  canal  national  heritage-corridor  C 


14  1043  0  1  303 

Land  acquisition 
14  5035  0  2  303 


Budget  Authority 
Outlays 


Ekxlget  Authority 

401(C)  Authority 

Outlays 
Operation  and  Maintenance  of  quarters 
14  5049  0  2  303    401(C)  Authority 

Outlays 
National  park  systaM  visitor  facilities  fvnd 
14  5078  0  2  303    Budget  Authority 
Historic  preservation  fund 
14  S140  0  2  303    Budget  Authority 

Outlays 
Miscellaneous  perManent  appropriations 
14  9924  0  2  303    40UC)  Authority 

Outlays 
Bureau  of  Indian  Affairs 

Operation  of  Indian  pregraws  (Conservation  and  land 
14  2100  0  1  302    Budget  Authority 

Outlays 
C^ration^of  Indian  prograMS  (Area  and  regional  developwant 
14  2100  0  1  452    Budget  Authority 

401(C)  Authority  -  Off.  Coll. 

Outlays 


BASE 

SEQUESTER 

3,730 
3,730 

C20 
tC0 

357,988 

1,000 

286 ,800 

U.121 

59 

16,921 

36,954 
14,419 

2,180 
850 

64,790 
33,481 

3,823 
1,975 

1,727 
1,209 

lot 
n 

5,882 
6,040 
8,304 

»7 

<H0 

1,046 
29,378 
21,611 

62 
1,733 
1,275 

194,760 
77,904 

11,491 
4,596 

140 
140 

a 
• 

2,950 

119,200 

62,550 

174 
7,033 
3,690 

759,825 

2,294 

569,525 

44,829 

135 

33,601 

5,146 
S,860 

S04 

125,788 
10,000 
48,959 

7,421 

590 

2,888 

13,661 

12,295 

ission 

262 

131 

7SS 

U 

• 

95,017 
30,000 
49,080 

5,606 
1,770 
2,896 

8.829 
5,915 

349 

0 

0 

29,437 
15,160 

1,737 
894 

1,069 
428 

ant) 
127,200 
101,270 

7,504 
5,975 

614,061 

3,000 

502,232 

36,230 

177 

29,632 
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32007 


AGENCY)  BUREAU  AND  ACCOUNT  TITLE 

Oparstion  of  Indian  program  <Elai«antary>  •acondaryi 


14  2100  0  1  501 

Conatruciion 
1<»  2301  0  1  452 


Budgat  Authority 
Outlaya 


Budgat  Authority 
Outlays 
Miscellanaous  paynanta  to  Indians 


14  2303  0  1  452 

Road  construction 
14  2364  0  1  452 


Budgat  Authority 
Outlays 


BASE 
and  vocational  aduo 
251,048 
204,604 

113,044 
46,198 

13,914 
12,690 


Budgat  Authority  1,045 

401(C)  Authority  -  Off.  Coll.  1,000 

Outlays  1,941 
Ravolving  find  for  loans 

14  4409  0  3  452    Diraet  Loan  Limitation  13,000 

Outlays  13,000 
Indian  loan  guaranty  and  insuranca  fund 

14  4410  0  3  452    Budgat  Authority  1,916 

Guaranteed  Loan  Limitation  34,907 

Outlays  1,916 
Operation  and  maintenance  of  quarters 

14  5051  0  2  452    4011 C)  Authority  7,366 

Outlays  1,576 

Miscellaneous  pemanent  appropriations  (Area  and  regional  development) 

14  9925  0  2  452    401(C)  Authority  55,779 

Outlays  31,906 

Miscellaneous  permanent  appropriations  (Other  general  govemnent ) 

14  9925  0  2  808    401(C)  Authority  2,000 

Outlays  2,000 
Territorial  and  International  Affairs 
Administration  of  territories 

14  0412  0  1  808    Budget  Authority  45,748 

Outlays  25,253 
Trust  Territory  of  tha  Pacific  Islands 

14  0414  0  1  803    Budget  Authority  43,7C1 

Outlays  38,894 
Cotipact  of  free  association 

14  0415  0  1  808    Budget  Authority  18,047 

401(C)  Authority  14,880 

Outlays  32,927 
Office  of  the  Secretary 
Salaries  and  expenses 

14  0102  0  1  306    Budget  Authority  50,145 

Outlays  42,623 
Construction  management 

14  0103  0  1  306    Budget  Authority  1,903 

Outlays  1,715 
Office  of  the  Solicitor 
Office  of  the  Solicitor 

14  0107  0  1  306    Budget  Authority  24,395 

Outlays  21,956 
Office  of  Inspector  General 
Office  of  Inspector  General 

14  0104  0  1  306    Budget  Authority  18,785 

Outlays  16,907 

TOTAL  FOR  Department  of  the  Interior 

Budget  Authority  5,591,040 

401(C)  Authority  1,056,757 

401(C)  Authority  -  Off.  Coll.           237,365 

401(C)  Other  -  incl.  ob.  limit  44,387 

Diraet  Loan  Limitation  40,766 

Guaranteed  Loan  Limitation  34,907 

Outlays  5,167,047 

Department  of  Aistica 
General  Administration 
Salaries  and  expenses 

15  0129  0  1  751    Budgat  Authority  93,108 

Outlays  83,425 
United  States  Parole  Commission 
Salaries  and  expanses 

15  1061  0  1  751    Budget  Authority  12,309 

Outlaya  10,586 
Legal  Activities 

Salaries  and  expenses,  Forai^i  Claims  Settlement  Commission 

15  0100  0  1  153    Budgat  Authority  527 

Outlays  382 


SEQUESTER 

14,812 
12,072 

6,670 
2,726 

au 

M 

■9 
US 

7»7 
7»7 

113 

2,060 

US 

45S 

93 

3,291 
1,882 

US 

ut 


2,699 
1,490 

2,578 
2,295 

1,065 

878 

1,943 


2,959 
2,515 

101 


1,439 
1,295 


1,108 
998 

529,870 

61,170 

14,003 

2,618 

2,405 

2,060 

504,853 


5,493 
4,922 


7M 
ttS 


n 
cs 
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AGENCY,  BUREAU  AND  ACCOUKT  TZTLE 

Salari**  and  axpansas,  Garmrml   Lagal  Activities 
15  0128  0  1  752    Budgst  Authority 

Outlay* 
Fa«s  and  axpanstts  of  witnessa* 
15  0311  0  1  752    Budgat  Authority 

Outlays 
Salarias  and  expansas>  Antitrust  Division 
15  0319  0  1  752    Budget  Authority 

Outlays 
Salarias  and  axponsas,  Uhited  Statas  Attomays 
15  0322  0  1  752    Budgat  Authority 

Outlays 
Salarias  and  axpansas,  Uhitad  Statas  Marshals  Sarvica 
15  032<^  0  1  752    Budget  Authority 

401(C)  Authority  -  Off.  Coll. 
Outlays 
Independent  coi«isel 
15  0327  0  1  752    MKC)  Authority 

Outlays 
Salarias  and  e>q3anses,  Cowuiity  Relations  Service 
15  0500  0  1  752    Budget  Authority 

Outlays 
Si«>port  of  Uhited  States  prisoners 
15  1020  0  1  752    Budget  Authority 

Outlays 
Assets  forfeiture  fi^ 
15  5042  0  2  752    Btid^t  Authority 

Outlays 
Uhited  States  trustees  systee  fvrtd 
15  5073  0  2  752    Budget  Authority 
Outlays 
Federal  Bureau  of  Investigation 
Salaries  and  expanses 
15  0200  0  1  751    Budget  Authority 

♦OHO  Authority  -  Off,  Coll. 
Outlays 
Drug  Enforeeeent  Achiinistration 
Salaries  and  expenses 
15  1100  0  1  751    Budget  Authority 

401(C)  Authority  -  Off.  Coll. 
Outlays 
leeigration  and  Naturalization  Service 
Selaries  and  expanses 
15  1217  0  1  751    Budget  Authority 

401(C)  Authority  -  Off.  Coll. 
Outlays 
laeigration  legalization 
15  5086  0  2  751    401(C)  Authority 

Outlays 
iNiigration  user  fee 
15  5087  0  2  751    401(C)  Authority 
Outlays 
Federal  Prison  Systea 
Buildings  and  facilities 
15  1003  0  1  753    Budgat  Authority 

(Xitlays 
National  Institute  of  Corrections 
15  1004  0  1  754    Budget  Authority 

Outlays 
Salaries  and  expenses 
15  1060  0  1  753    Budget  Authority 

401(C)  Authority  -  Off.  Coll. 
Out leys 
Federal  Prison  Industries f  Incorporated 
15  4500  0  4  753    Obligation  Lieitation 
(Xitlays 
Office  of  Ajstice  Prograea 
>Jstice  assistance 
15  0401  0  1  754    Budget  Authority 

(Xitlays 
Criee  victias  fvnd 

15  5041  0  2  754    401(C)  Other  -  incl.  ob.  lieit 
(Xitlays 


BASE 

250,215 
217,687 

55,242 
38,725 

47,367 
38,841 

401,816 
353,598 

197,156 

4,000 

181,440 

6,000 
6,000 

35,408 
30,097 

101,122 
60,673 

167,356 
66,942 

49,903 
44,913 


1,481,199 

40,211 

1,225,170 


520,690 

1,500 

392,018 


768,845 

695 

615,771 

89,786 
78,620 

92,000 
82,800 


210,210 
21,021 

10,033 
4,013 

804,498 

11,825 

758,399 

2,374 
2,374 


238,860 
88,378 

85,000 
42,500 


SEQUESTER 

14,763 
12,844 

3,259 
2,285 

2,795 
2,292 

23,707 
20,862 

11,632 

236 

10,705 

354 
354 

2,089 
1,776 

5,966 
3,579 

9,874 
5,950 

2,944 
2,650 


87,390 

2,372 

72,285 


30,721 

89 

23,130 


45,362 

41 

36,331 

5,297 
4,639 

5,428 
4,885 


12,402 
1,240 

592 
237 

47,466 

698 

44,746 

140 
140 


14,093 
5,214 

5,015 
2,508 
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32009 


BASE 


AGENCY,  BUREAU  AND  ACCOUNT  TITLE 
TOTAL  FOR  Oepartnent  of  Justice 

Budgat  Authority 

401IC)  Authority 

<M)1(C)  Authority  -  Off.  Coll. 

<Mil(C)  Othar  -  incl.  ob.  liait 

Obligation  Liaiitation 

(Xitlays 
Department  of  Labor 

Enployment  and  Training  Atfaiinistration 
Program  administration 
16  0172  0  1  504    Budget  Authority 

Outlays 
Training  and  enployaent  services 
16  0174  0  1  504    Budget  Authority 

Outlays 
Community  service  aaiployment  for  older  Americans 
16  0175  0  1  504    Budget  Authority 

Outlays 

State  unenployment  insurance  and  employment  service  operations  (Training 
16  0179  0  1  504    Budget  Authority  23,344 

Outlays  5,229 

Federal  inemploymant  benefits  and  alloMances 
16  0326  0  1  603    401(C)  Authority  134,000 

Outlays  132,000 

Advances  to  the  unemployment  trust  fund  and  other  funds  ( Unea^loyment  oo 


5,445.864 

187,786 

58,231 

85,000 

2,374 

4,444,373 


74,867 
59,894 

3,965,907 
122,943 

345,173 
69,035 


16  0327  0  1  603    Budget  Authority 

Outlays 
Uhemploymant  trust  ftnd  (Training  and  employment) 
20  8042  0  7  504    Qbligetion  Limitation 

Outlays 
Uneaployment  trust  firtd  (Unemployment  compensation) 
20  8042  0  7  603    401(C)  Other  -  incl.  ob.  limit 

Obligetion  Limitation 

(Xitlays 
Labor  Management  Servioee 
Salaries  and  expenses 
16  0104  0  1  505    Budget  Authority 

Out leys 
Pension  Benefit  Guaranty  Corporation 

Pension  Benefit  Guerenty  Corporation  fund 
16  4204  0  3  601    Obligation  Limitation 

Outlays 
Employment  Standards  Administration 
Salaries  and  expenses 
16  0105  0  1  505    Budget  Authority 

Outlays 
Special  workers'  compensation  expenses 
16  9971  0  7  601    Obligation  Limitation 

Outlays 
Black  lung  disability  trust  fuxl 
20  8144  0  7  601    401(C)  Authority 

Outlays 
OooufMtional  Safety  and  Health  Administration 
Salaries  and  expenses 
16  0400  0  1  554    Budget  Authority 

(Xjtlays 
Nina  Safety  end  Health  Acfainistration 
Salaries  and  expensee 
16  1200  0  1  554    Budget  Authority 

(Xitlays 
Bureau  of  Labor  Statistics 
Selaries  end  expenses 
16  0200  0  1  505    Budget  Authority 

Outlays 
Departmental  Management 

Office  of  the  Inspector  General 

16  0106  0  1  505    Budget  Authority 

Outlays 
Salaries  and  expenses 
16  0165  0  1  505    Budget  Authority 

Outlays 


22,000 
22,000 

1,015,954 
405,774 

148,000 
1,777,137 
1,925,137 


80,887 
70,533 


40,900 
40,900 


219,294 
188,154 

486 

466 

54,083 
54,083 


247,520 
215,342 


169,451 
154,200- 


185,253 
165,431 


39,066 
29,554 

121,385 
105,848 


SEQUESTER 

321,305 

11,079 

3,436 

5,015 

140 

262,222 


4,417 
3,534 

233,989 
7,254 

20,365 
4,073 

1,377 
309 

7,906 
7,788 

1,298 
1,298 

59,941 
23,940 

8,732 
104,851 
113,583 


4,772 
4,161 


2,413 
2,413 


12,938 
11,101 

29 
29 

3,191 
3,191 


14,604 
12,705 


9,998 
9,098 


10,930 
9,760 


2,305 
1,743 

7,162 
6,245 


32010 
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AGENCY,  BUREAU  AND  ACCOUKT  TITLE 
TOTAL  FOR  DopartiMnt  of  Labor 

Budgat  Author ity 

401(C)  Authority 

401(C)  Othar  -  incl.  ob.  linit 

Obligation  Linitation 

Outlays 
Dapartnant  of  Stata 
Dapartaant  of  Stata 
FMS  interast  buydonn 
11  8882  0  1  152    401(C)  Authority 
A<laini*tratian  of  Foraign  Affairs 
Salarias  and  axpansas 
19  Oils  0  1  153    Budgat  Authority 

Outlays 
Protaction  of  foraign  Missions  and  officials 
19  0520  0  1  153    Budgat  Authority 

Outlays 
EsMrgancias  in  tha  diploMatic  and  consular  sarvica 
19  0522  0  1  153    Budgat  Authority 

Diract  Loan  Liaitation 

Outlays 
Payaant  to  tha  Aiiarican  Instituta  in  Taiwan 
19  0523  0  1  153    Budgat  Authority 

Outlays 
Acquisition  and  mintananca  of  buildings  abroad 
19  0535  0  1  153    Budgat  Authority 

401(C)  Authority  -  Off.  Coll. 

Outlays 
Raprasantation  allowancas 
19  0545  0  1  153    Budgat  Authority 

Outlays 
Xntamational  Organizations  and  Confarancas 

Contributions  for  intamational  paacaKaaping  activitias 
19  1124  0  1  153    Budgat  Authority 

Outlays 
Intamational  confarancas  and  contingancias 
19  1125  0  1  153    Budgat  Authority 

Outlays 
intamational  organizations 

Budgat  Authority 

401(C)  Authority  -  Off.  Coll. 

Outlays 
Intamational  Coaaiissions 
Salarias  and  axpansas >  IBNC 


Contributions  to 
19  1126  0  1  153 


19  1069  0  1  301 

Conatruotion,  IBNC 
19  1078  0  1  301 


Budgat  Authority 
Outlays 


Aaariean  saotions, 
19  1082  0  1  301 

Intamational 
19  1087  0  1  302 


Budgat  Authority 
Outlays 
intamational 
Budgat  Authority 
Outlays 
fisharias  coaaiissions 


issions 


Other 

Unitad  Statas  m 
11  0040  0  1  151 


Budgat  Authority 
Outlays 


BASE 

5,494,147 

188,083 

148,000 

2,834,477 

3,766,523 


270,000 


1,780,623 
1,406,692 

9,378 
3,751 

4,168 

729 

2,859 

11,462 
9,651 

326,710 

3,300 

63,415 

4,689 
4,028 


30,635 
50,635 

6,254 
4,253 

500,160 

862 

476,014 


10,848 
9,329 

3,306 
661 

4,542 
3,070 

10,991 
10,980 


rganoy  rafugaa  and  aigration  assistanca 

Budgat  Authority 
Intamational  narcotics  control 
11  1022  0  1  151    Budgat  Authority 

(Xitlays 
Anti-tarrorisa  assistanca 
19  0114  0  1  152    Budgat  Authority 

Outlays 
Soviat-East  European  rasaarch  and  training 
19  0118  0  1  153    Budgat  Authority 

Outlays 
Payaant  to  tha  Asia  Fmndation 
19  0525  0  1  153    Budgat  Authority 

Outlays  -i^ 

Migration  and  rafugaa  assistanca 
19  1143  0  1  151    Budgat  Authority 

Outlays 
U.S.  bilateral  science  and  technology  agraaaants 
19  1151  0  1  153    Budgat  Authority 

(Xitlays 


fund 


25,008 

102,987 
36,045 

10,253 
4,614 

4,793 
575 

14,275 
12,134 

352,779 
236,362 

1,980 
1,980 


SEQUESTER 

324,155 

11,097 

8,732 

167,234 

222,225 


15,930 


105,057 
82,995 

553 

to. 

43 
169 

%n 

569 

19,276 

195 

3,742 

877 

tss 


1,807 
1,807 

tn 

29,509 

51 

28,085 


S50 

19S 
19 

in 


1,475 

6,076 
2,127 

605 

tn 

ttS 

M 

Mt 

TU 

20,814 
13,945 

117 
U7 
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AGENCY,  BUREAU  AND  ACCOJNT  TITLE 
Fishsnaen's  protsciiv*  fuid 
19  5116  0  2  376    Budgsi  Authority 

Outlays 
Fishonasn's  guaranty  fund 
19  5121  0  2  376    Budget  Authority 

Outlays 
Intamational  Cantar,  Hashingtcn,  D.C. 

19  5151  0  2  153    401(C)  Authority 

Outlays 
TOTAL  FOR  Departmant  of  Stata 

Budgat  Authority 

401(C)  Authority 

401(C)  Authority  -  Off.  Coll.  _ 

Oiract  Loan  Linitation 

Outlays 
Dapartmant  of  tha  Traasury 
Departaental  Offices 
Salaries  and  expenses 

20  0101  0  1  803    Budgat  Authority 

401(C)  Authority  -  Off.  Coll. 

Outlays 
International  affair* 
20  0171  0  1  803    Budget  Authority 

Outlays 
Federal  Law  EnforcasMnt  Training  Canter 
Salaries  and  expansas 
20  0104  0  1  751    Budget  Authority 

Outlays 
Financial  Manageaient  Service 
Salaries  and  expense* 
20  1801  0  1  803    Budget  Authority 

Outlays 
St  Lawrence  Seaxiay  toll  rebate  progra« 
20  8865  0  7  808    Budget  Authority 

Outlays 
Federal  Financing  Bank 
Federal  Financing  Bank 
20  4521  0  4  803    401(C)  Authority  -  Off.  Coll. 

Outlays 
Bureau  of  Alcohol,  Tobacco  and  Firearm* 
Salaries  and  expensaa 
20  1000  0  1  751    Budgat  Authority 

(Xitlay* 
Uhited  States  Customs  Service 
Salaries  and  expense* 
20  0602  0  1  751    Bud^t  Authority 

401(C)  Authority 

Outlay* 
Operation  and  ■aintanance,  air  interdiction  program 
20  0604  0  1  751    Budgat  Authority 

Outlay* 
Payments  to  the  Government  of  Puerto  Rico 
20  0606  0  1  751    Budget  Authority 

(Xitlays 
Customs  forfeiture  fund 
20  5693  0  2  803    Budget  Authority 

Outlays 
Customs  services  at  small  airports 
20  5694  0  2  808    Budget  Authority 

(Xitlays 
Refunds,  transfers  and  expenses,  unclaimed,  abandoned 
20  8789  0  7  803    401(C)  Authority 

Outlays 
Bureau  of  Engraving  and  Printing 

Bureau  of  Engraving  and  Printing  fund 

20  4502  0  4  803    401(C)  Authority  -  Off.  Coll. 

Outlays 
Uhited  States  Mint 
Salaries  and  expense* 
20  1616  0  1  803    Budget  Authority 

401(C)  Authority  -  Off.  Coll. 

(Xitlays 
Bureau  of  the  Public  Debt 

Adkiinistering  tha  public  debt 

20  0560  0  1  803    Budget  Authority 

Outlays 


BASE 


SEQUESTER 


999 

59 
59 

1,799 
1,349 

106 
80 

410 

24 
24 

3,218,639 

270,410 

4,162 

729 

2,319,806 

189,898 

15,954 

246 

43 

136,869 

58,698 

4,342 

55,116 

3,463 

256 

3,252 

24,359 
21,071 

1,437 
1,243 

30,821 
27,739 

1,818 
1,637 

277,688 
241,589 

16,384 
14,254 

10,298 
10,296 

608 
608 

2,000 
2,000 

118 
118 

229,766 
206,789 

13,556 
12,201 

1,019,802 

96,100 

948,517 

60,168 

5,670 

55,962 

148,485 
81,667 

6,761 
4,818 

8,128 
8,128 

480 
480 

10,451 
10,451 

617 
617 

514 
514 
seized  good* 

17,778 

17,778 

30 
30 

1,049 
1,049 

327,823 
327,823 

19,342 
19,342 

44,367 
109,957 
147,669 

2,618 
6,487 
8,712 

225,421 
180,337 

13,300 
10,640 
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ASENCY,  BUREAU  AND  ACCOUNT  TITLE 

Pay— nt  of  QovamMn't  lo*««s  in  shipMant 
20  1710  0  1  803    401(C)  Auihority 

Outlays 
Zniamal  Ravanua  Sarvioa 
Salarias  and  axpantas 
20  0911  0  1  803    Budgat  Auihoriiy 

Outlays 
Proeaaaing  tax  ratuma 
20  0912  0  1  803    Budgat  Authority 

Outlays 
EMMsinationa  and  appaals 
20  0913  0  1  803    Budgat  Authority 

Outlays 
Znvastigation,  oollaotion  and  ta>yayar  sarvioa 
20  0914  0  1  803    Budgat  Authority 

Outlays 
Fadaral  tax  lian  ravolving  fund 
20  441S  0  S  803    401(C)  Authority  -  Off.  Coll. 

(kit  lays 
Uhitad  Statas  Sacrat  Sarvioa 
Contribution  for  annuity  banafits 
20  1407  0  1  751    401(C)  Authority 

(Xitlays 
Salarias  and  axpanaas 
20  1408  0  1  751    Budgat  Authority 

Outlays 
TOTAL  FOR  Dapartaant  of  tha  Traasury 

Budgat  Authority 

401(C)  Authority 

401(C)  Authority  -  Off.  Coll. 

Outlays 
Bapartwsnt  of  Haalth  and  Huaan  Sarvioas,  Social  Saourity 
Social  Saourity 

Fadaral  old-oga  and  survivors  insuranoa  trust  fmd 
20  8006  0  7  651    Obligation  Li«itation 

Outlays 
Fadaral  disability  insuranoa  trust  fund 
20  8007  0  7  651    Obligation  Liaitation 

Outlays 
TOTAL  FOR  Oapartaant  of  Haalth  and  Hussn  Sarvioas,  Social 

Obligation  Liaitation 

Outlays 
Oapartasnt  of  Education 

Off iea  of  Elaaantary  and  Saoondary  Education 
Indian  aducation 
91  0101  0  1  501    Budgat  Authority 

Outlays 


BASE 


SEQUESTER 


lapaot  aid 
91  0102  0  1 


501 


Budgat  Authority 

Outlays 
Coaponsatory  aduoation  for  tha  disa<^antagad 
91  0900  0  1  501    Budgat  Authority 

Outlays 
School  iaprovaaant  prograas 
91  1000  0  1  501    Budgat  Authority 

Outlays 
Offioa  of  Bilingual  Education  and  Minority  Languagas  Affairs 
Bilingual,  i«iigrant,  and  rafugaa  aducation 
91  1300  0  1  501    Budgat  Authority 

Outlays 
Offioa  of  Spacial  Education  and  Rahabilitativa  Sarvioas 
Education  for  tha  handieappad 
91  0300  0  1  501    Budgat  Authority 

Outlays 
Rahabilitation  sarvioas  and  handieappad  rasaarch 
91  0301  0  1  506    Budgat  Authority 

401(C)  Authority  -  Spao.  Rulas 

Outlays 
institutions  for  tha  handieappad  (El 

501  Budgat  Authority 
Outlays 

institutions  for  tha  handieappad  (Highar  aducation) 

502  Budgat  Authority 
Outlays 


Payasnts  to 
91  0600  0  1 

Payaants  to 
91  0601  0  1 


tary, 


960 
960 

57 
57 

91,877 
71,664 

5,421 
4,228 

1,815,081 
1,452,065 

107,090 
85,672 

1,879,146 
1,728,814 

110,870 
102,000 

1,555,702 
1,400,132 

91,786 
82,608 

6,780 
6,780 

400 
400 

18,000 
18,000 

1,062 
1,062 

386,808 
309,446 

22,822 
18,257 

7,817,412 
132,838 
450,902 

7,275,347 

461,229 

7,838 

26,603 

429,247 

1,596,524 
1,155,488 

94,195 
68,174 

458,741 
368,583 

27,066 
21,747 

2,055,265 
1,524,071 

121,261 
89,921 

69,151 
10,096 

4,080 
596 

738,232 
588,371 

43,556 
34,714 

4,518,678 
542,241 

266,602 
31,992 

1,084,005 
130,081 

63,956 
7,675 

199,805 
23,977 

11,788 
1,415 

1,947,518 
241,492 

114,904 
14,248 

219,335 

62,078 

216,688 

saoondary,  and 

5,487 

5,487 

>tion) 

32,921 
32,921 

12,941 
62,078 
57,764 

324 
324 

1,942 
1,942 
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32013 


AGENCY*  BUREAU  AND  ACCOUNT  TITLE  BASE 

PayMnis  io  institutions  for  tha  handioappMl  (Hi(^Mr  aducation) 


91  0602  0  1  502    Budgat  Authority 

Outlays 
Proawtion  of  adueation  for  tha  blind 
91  889S  0  7  501    MKC)  Authority 
'   Outlays 
Off ica  of  Vocational  and  Adult  Education 
Vocational  and  adult  adueation 
91  0400  0  1  501    Budgat  Authority 

401(C)  Authority 

Outlays 
Off ica  of  Postsaoondary  Education 
Studant  financial  assistance 
91  0200  0  1  502    Budgat  Authority 

Outlays 
Hif^r  adueation 
91  0201  0  1  502    Budgat  Authority 

Outlays 
Collaga  construction  loan  inauranca 
91  0210  0  1  502    Budgat  Authority 

Outlays 
ftiarantaad  studant  loans 
91  02S0  0  1  502    401(C)  Authority  -  Spao.  Rulas 

Outlays 
Collaga  housing  and  sosdswic  facilities  loan* 


91  0242  0  1  502 

HoMsrd  Uhivarsity 
91  060S  0  1  502 

Collaga  housing  I 
91  4250  0  S  502 


Direct  Loan  Liaitation 
Outlays 

Budgat  Authority 
Outlays 


Office  of 
Librari( 
91  0104 


Educational 


0  1  50S 


401(C)  Authority  -  Off.  Coll. 
(Xitlays 
Research  and  laprovaesnt 


64,807 
M,919 

U 

f 


1>047,790 

7,148 

126,692 


5,777,67S 
1,074,647 

556,919 
82,981 

19,952 
19,952 

41,510 
26,450 

64,845 
1,675 

179,436 
171,00S 

755 
678 


Budgat  Authority  140,763 

Outlays  49,408 

Education  research  end  statistics 
91  1100  0  1  503    Budgat  Authority  70,362 

(Kitlays  30,256 

Depertnental  ManagsMant 
Office  for  civil  rights 
91  0700  0  1  751    Budget  Authority 

Outlays 
Prograa  adeinistration  (Reseerch  and  general  aducetion  aids) 
91  0800  0  1  503 


Budget  Authority 

Outlays 

Office  of  the  Inspector  General 
91  1400  0  1  751    Budget  Authority 

Outlays 
TOTAL  FOR  DepertiMnt  of  Education 

Budgat  Authority 

401(C)  Authority 

401(C)  Authority  -  Off.  Coll. 

401(C)  Authority  -  Spec.  Rules 

Direct  Loen  Lieitation 

Outlays 
Dapartwant  of  Energy 

AtoMio  Energy  Defense  Activities 
AtoMic  energy  defense  eetivities 
89  0220  0  1  053    Budget  Authority 

Uhobligsted  Belanees  -  Def 

Outlays 
AtoMic  energy  defense  aotivitiaa 
89  0221  0  1  053    Budget  Authority 

Out leys 
Energy  Prcgrawi 

Ceothereal  rasourtws  developaant  ftnd 
89  0206  0  1  271    Bui^t  Authority 

Outlays 
Fedarel  Energy  Reguletory  C4Miission 
89  0212  0  1  276    Buc^t  Authority 

Outlays 
Fossil  energy  reseerch  end  dawelopMant 
89  0213  0  1  271    Budget  Authority 

Out leys 


42,768 
35,497 

254,153 
210,947 

18,530 
15,380 


16,968,285 

7,158 

753 

103,588 

64,845 

3,697,744 


6,660,925 

660,309 

4,539,165 

1,439,075 
892,227 


75 
75 

108,760 
38,066 

341,326 
136,530 


SEQUESTER 

3,824 
3,694 

1 
0 


61,820 

422 

7,469 


340,883 
63,404 

32,858 
4,896 

1,177 
1,177 

41,510 
26,450 

3,826 
99 

10,587 
10,089 


8,305 
2,915 

4,151 
1,785 


2,523 
2,094 

14,995 
12,446 

1,093 
907 

1,002,309 

4«S 

44 

103,588 

3,826 

288,035 


492,908 

48,863 

355,898 

106,492 
66,025 


4 
4 

6,417 
2,246 

20,130 
8,055 
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UMI 


AGENCY.  BUREAU  AND  ACCOUNT  TXTLE 
Energy  consttrvation 
89  0215  0  1  272    BudlBat  Authority 
<M>1(C)  Authority 
Outlays 
Erwrgy  infomwtion  achiinistration 
89  0216  0  1  276    Budgat  Authority 

Outlays 
Eoana«ic  ragulation 
89  0217  0  1  276    Budgat  Authority 

Outlays 
Strategic  patrolwja  rasarva 
89  0218  0  1  274    Budgat  Authority 

Outlays 
Naval  patrolaua  and  oil  shala  rasarvas 
89  0219  0  1  271    Budj^at  Authority 

Outlays 
Oanaral  scianca  and  rasaarch  activities 
89  0222  0  1  251    Bud^t  Authority 

Outlays 
Energy  supply*  R«D  activities 
89  0224  0  1  271    Budget  Authority 

Outlays 
UraniuM  supply  and  enrichMent  activities 
89  02^6  0  1  271    Bud^iet  Authority 

Outlays 
SPR  patroleua 
89  02SS  0  1  274    Budgat  Authority 

Outlays 
Eeargancy  praperetfttess 
89  0234  0  1  274    Budget  Authority 

Outlays 
Clean  coal  technology 
89  0255  0  1  271    401(C)  Authority 

Outlays 
PayMnts  to  states  under  Federal  Power  Act 
89  5105  0  2  806    401(C)  Authority 

Outlays 
Nuolaer  Haste  disposal  fuid 
89  5227  0  2  271    Bu4Bat  Authority 
Outlays 

PoHer  NarKeting  A«fciinistratioo  ...   .. 

Operation  and  Mintarance*  Southeastern  Power  Adainistration 
89  0302  0  1  271    But^t  Authority 

Outlays 
Oparetion  and  Mintanance>  Southwestern  Power  A«fcinistration 
89  0303  0  1  271    Budgat  Authority 

(Xrtlays 
Operation  and  eaintanwwa*  Alaska  Power  Adiinistration 
89  0304  0  1  271    Budlget  Authority 

Outlays 
Borvwville  Power  Adainistration  fund 
89  4045  0  S  271    401(C»  Authority  -  Off.  Coll. 

Outlays 
Colorado  river  besins  power  Marketing  fund,  Nestem  Area  P 
89  4452  0  3  271    401(C)  Authority  -  Off.  Coll. 

Outlays 
Construction,  rehabilitation,  operation  and  Maintananca, 
89  5068  0  2  271    Budgat  Authority 
Out leys 
Deperteantal  Adainistration 
Dapertaantal  adainistration 
89  0228  0  1  276    But^t  Authority 
Outlays 
TOTAL  FOR  DepartMnt  of  Energy 

Budget  Authority 
401(C)  Authority 
401(C)  Authority  -  Off.  Coll. 
Uhobligated  Balances  -  Defense 
(Xitlays 
EnvirofMantal  Protection  Agency 
Environwantal  Protection  Agoncy 
Hazardous  substance  eiverfund 
20  8145  0  7  304    Budbet  Authority 

401(C)  Authority  -  Off.  Coll. 
(^ligetion  Liaitation 
Outlays 


BASE 

335,756 
45,424 
76,256 

64,437 
41,884 

22,747 
14,331 

171,177 
94,147 

166,453 
91,549 

922,116 
700,808 

2,142,326 
1,071,163 

1,133,080 
981,498 

457,171 
501,600 

6,512 
5,210 

525,000 
52,500 

1,909 
1,909 

369,832 
184,916 


1,165 
1,025 

5,210 
4,585 


47,500 

41,800 

Adainistr 

7,6o8 

6,748 

Hastem  Aree  Po 

37,151 

32,695 


405,665 
242,199 

14,789,724 

572,555 

55,168 

660,309 

9,553,557 


1,177,105 

15,200 

190,426 

248,621 


SEQUESTER 

19,810 

2,«ao 

4,498 

5,802 
2,471 

1,542 
846 

10,899 
5,555 

9,821 

5,401 

54,405 
41,548 

126,597 
65,199 

66,852 
57,908 

26,975 
17,794 

584 
507 

50,975 
5,098 

115 
113 

21,820 
10,910 


69 

60 

507 
271 

45 

40 

2,805 

2,466 

452 
598 

2,192 
1,929 


25,816 
14,290 

994,093 

55,768 

5,255 

48,865 

645,150 


69,449 

779 

11,255 

14,669 
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•rMis  on  osriain  l«kss 


AGENCY,  BUREAU  AND  ACCOUNT  TITLE 

L«aking  undarground  storaga  tank  «ru*i  fund 
20  815B  0  7  304    Budgat  Authority 

Obligation  LiMitation 

Outlays 
Construction  grants 
66   0103  0  1  304    Budgat  Authority 

Outlays 
Rasaarch  and  devalnpwant  lEnsrgy  sifjply) 
68  0107  0  1  271    Budgat  Authority 

Outlays 
ResMrch  and  devalcpwant  (Pollution  control  and  abate 
68  0107  0  1  304    Budgat  Authority 

Outlays 
Abateaant,  control,  and  coaplianca 
68  0108  0  1  304    Budgat  Authority 

Oiract  Loan  Liaitation 

Outlays 
Buildings  and  facilitias 
68  0110  0  1  304    Budgat  Authority 

Outlays 
Salaries  and  axpanses 
68  0200  0  1  304    Budgat  Authority 

401(C)  Authority  -  Off.  Coll. 

Outlays 
PayMant  to  tha  hazardous  substanca  s<4>arfund 

68  0250  0  1  304    Budget  Authority 

CXjtlays 

TOTAL  FOR  EnvironMntal  Protection  Agency 

Budget  Authority 
401(CI  Authority  -  Off.  Coll. 
Direct  Loan  Liaitetion 
Obligation  Liaitation 
Outlays 

Departawnt  of  Transportation 
Federal  Hi(^«iay  Achinistration 
Access  his^ways  to  public  recreetion 

69  0S03  0  1  401    Budgat  Authority 

Outlays 
Motor  carrier  safety 
69  0552  0  1  401    Budget  Authority 

Outlays 
Railroed-hit^wtay  crossings  deaonstration  projects 
69  0SS7  0  1  401    Budget  Authority 

(Xjtlays 
Haste  isolation  pilot  project 
69  0562  0  1  401    Budget  Authority 

(Xitlays 
Expressway  gap  closing  deaonstretion  project 
69  0563  0  1  401    Budget  Authority 

Outlays 
Trust  fund  share  of  other  highMay  prograas 
69  8009  0  7  401    Budget  Authority 

(Xitlays 
Baltiaore-Hashington  ParkHay 
69  6014  0  7  401    Budgat  Authority 

Outlays 
Hic^way  safety  research  and  developaant 
69  8017  0  7  401    Budget  Authority 

Outlays 
His^««ay-related  safety  grants 
69  8019  0  7  401    401(C)  Authority 

(Xiligation  Liaitation 

Outlays 
Motor  carrier  safety  grants 
69  8048  0  7  401    401(C)  Authority 

Obligation  Liaitation 

(Xjtlays 
Federal-aid  highMays 
69  8083  0  7  401    401(C)  Authority 

401(C)  Authority  -  Off.  Coll. 

Obligation  Liaitation 

Outlays 
RiS^t-of-May  revolving  firtd  (trust  revolving  fir»d) 
69  8402  0  8  401    Direct  Loan  Liaitation 


it) 


BASE 

15,029 
5,011 
2,254 

2,400,768 
64,027 

52,363 
15,185 

141,814 
41,126 

631,652 

17,662 

284,243 

24,487 
4,163 

807,283 

1,600 

687,991 

249,614 
249,614 


5,500,115 

15,000 

17,662 

195,437 

1,617,224 


SEQUESTER 


1,861 
372 

24,056 
20,448 

2,706 
541 

16,155 
3,231 

7,969 
1,594 

5,411 
1,082 

14.849 
2,970 

6,929 
1,386 

10,000 
9,800 
1,960 

60,000 
46,966 
17,138 

13,754,000 

1,500 

12,276,000 

2,117,500 

47,366 


CM 

m 

141,645 
4,958 

3,069 
896 

8,367 
2,426 

37,267 

1,042 

16,770 

1,445 
246 

47,630 

106 

40,591 

14,727 
14,727 

324,506 

885 

1,042 

11,531 

95,416 


XU 

1,419 
1,206 

UO 


m 

470 

«4 


87* 
ITS 


590 
578 
lU 

3,540 
2,889 
1,011 

811,466 

89 

724,402 

124,933 

2,795 
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1988 


A6ENCY,  BUREAU  AND  ACCOUNT  TITLE 
Hiscallansous  appropriations 
69  9911  0  1  401    Budgsi  Authority 

Outlay* 
Miscallansou*  highNay  trust  funds 
69  9972  0  7  401    Budget  Authority 

Outlays 
National  Highway  Traffic  Safsty  Administration 
Operations  and  research 
69  0650  0  1  401    Budget  Authority 

Outlays 
Operations  and  research  (trust  fund  share) 
69  8016  0  7  401    Budget  Authority 

Outlays 
His^May  traffic  safety  grants 
69  8020  0  7  401    401(C)  Authority 

Obligation  Limitation 

Outlays 
Federal  Railroad  Achiinistration 

Northeast  corridor  iaprovenent  prograw 


69  0123  0  1  401    Budget  Authority 

Outlays 
Office  of  the  Administrator 


69  0700  0  1  401 

Railroad  safety 
69  0702  0  1  401 


Budget  Authority 
(Xitlays 


Budget  Authority 

Outlays 
Grants  to  National  Railroad  Passenger  Corporation 
69  0704  0  1  401    Budget  Authority 

Outlays 
Railroad  safety  research  and  development 
69  0745  0  1  401    Budget  Authority 

(Xitlays 
Regional  rail  reorganization  program 
69  4100  0  3  401    401(C)  Authority 

(Xitlays 
Urban  Mass  Transportation  Adninistration 
Administrative  expenses 


BASE 

12,473 
2,495 

43,753 
8,751 


65,589 
42,633 

31,803 
20,672 

162.467 

133,879 

53,552 


27,717 
2,772 

23,983 
18,520 

29,539 
23,631 

605,194 
544,675 

9,689 
5,813 

SM 


69  1120  0  1  401    Budget  Authority 

33,696 

Outlays 

30,326 

Research,  training,  and  human  resources 

69  1121  0  1  401    Budget  Authority 

12,730 

Outlays 

3,819 

Interstate  transfer  grants-transit 

69  1127  0  1  401    Budget  Authority 

128,687 

Outlays 

19,303 

Nashington  metro 

69  1128  0  1  401    Budget  Authority 

188,081 

Outlay* 

9,404 

Formula  grants 

69  1129  0  1  401    Budget  Authority 

1,809,384 

(Xitlays 

689,549 

Discretionary  grants 

69  8191  0  7  401    401(C)  Authority 

1,250,000 

Obligation  Limitation 

1,177,981 

Outlays 

105,649 

ideral  Aviation  Administration 

Operations 

69  1301  0  1  402    Budget  Authority 

2,455,381 

401(C)  Authority  -  Off.  Coll. 

9,100 

Outlay* 

2,198,195 

Headquarters  administration 

69  1302  0  1  402    Budget  Authority 

37,576 

Outlays 

31,940 

Aircraft  purchase  loen  guarantee  program 

69  1399  0  1  402    Budget  Authority 

1,375 

Outlays 

1,373 

Trust  ftaid  share  of  FAA  operations 

69  8104  0  7  402    Budget  Authority 

873,187 

401(C)  Authority 

750 

Outlay* 

873,887 

Crant«-in-aid  for  airport*  (Airport  and  airtnay  tr\i«t 

ixjndi 

69  8106  0  7  402    401(C)  Authority 

1,700,000 

Obligation  Limitation 

1,322,011 

Outlays 

198,302 

SEQUESTER 

736 
147 

2,581 
516 


3,870 
2,515 

1,876 
1,220 

9,586 
7,899 
3,160 


1,635 
164 

1,415 
1,093 

1,743 
1,394 

35,706 
32,136 

572 
343 

32 
32 


1,988 
1,789 

751 
225 

7,593 
1,139 

11,097 
555 

106,754 
40,683 

73,750 

69,501 

6,233 


144,867 

537 

129,694 

2,217 
1,884 

61 

n 

51,518 

44 

51,559 

100,300 
77,999 
11,700 
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AGENCY.  BUREAU  AND  ACCOUNT  TITLE 

Facili'tias  and  aquipi*ent  (Airport  and  airway  truct  fund) 
69  8107  0  7  <»02    Budget  Authority 

401IC)  Authority  -  Off.  Coll. 

Outlays 
Resaarchi  enginaaring  and  davalopment  (Airport  and  airviay 


BASE 


SE(WESTER 


69  8108  0  7  <i02 


Coast  (Kiard 

Operating  axpensas 
69  OZOl  0  1  403 


Budgat  Authority 
<M)1(C)  Authority 
Outlays 


Off.  Coll. 


Off.  Coll. 


Budgat  Authority 
401(C)  Authority 
Outlays 
Acquisition,  construction,  and  improvaownts 


69  0240  0  1  403 

Retired  pay 

69  0241  0  1  403 

Reserve  training 
69  0242  0  1  403 


Budget  Authority 
Outlays 

401(C)  Authority 
Outlays 


Budget  Authority 

Outlays 
Research,  development,  test,  and  evaluation 
69  0243  0  1  403    Budget  Authority 

Outlays 
Alteration  of  bridges 
69  0244  0  1  403    Budget  Authority 

Outlays 
Offshore  oil  pollution  conpensation  fund 
69  S167  0  2  304    Obligation  Limitation 
Pollution  fund 
69  5168  0  2  304    401(C)  Authority 

Outlays 
Deepwater  port  liability  firtd 
69  5170  0  2  304    Obligation  Linitation 
Boat  safety 
69  8149  0  7  403    Budget  Authority 

Outlays 
Maritime  Acfaiinistration 
Operations  and  training 
69  1750  0  1  403    Budget  Authority 

(Xitlays 
Federal  ship  financing  find 
69  4301  0  3  403    401(C)  Other  -  incl.  ob. 

Outlays 
Saint  Lawrence  Seaway  Development  Corporation 
Saint  Lawrence  Seaway  Development  Corporation 
69  4089  0  3  403    401fC)  Authority  -  Off.  Coll 

Obligation  Limitation 

Outlays 
Operations  and  maintenance 
69  8003  0  7  403    Budget  Authority 

Outlays 
Office  of  the  Inspector  General 
Salaries  and  expenses 
69  0130  0  1  407    Budget  Authority 

Outlays 
Research  and  Special  Programs  Achiinistration 
Research  and  special  programs 


limit 


69  0104  0  1  407 

Pipeline  safety 
69  5172  0  2  407 


Budget  Authority 
Outlays 


Budget  Authority 

Outlays 
Office  of  the  Secretary 
Salaries  and  expenses 
69  0102  0  1  407    Budget  Authority 

(Xrtlays 
Transportation,  planning,  research  and  development 
69  0142  0  1  407    Budget  Authority 

(Xitlays 
Payments  to  air  carriers.  DOT 
69  0150  0  1  402    Budget  Authority 

Outlays 


1.155,991 

68,203 

2,821 

166 

95,300 

5,6ZZ 

trust  fund) 

160,565 

9,473 

400 

24 

104,767 

6,182 

1,865,174 

110,045 

4,000 

236 

1,583,109 

93,40«» 

257,623 

15,200 

28,339 

1,672 

37,817 

2,231 

34,035 

2,008 

66.620 

3,931 

57,959 

3,420 

19,930 

1,176 

6.776 

400 

979 

58 

225 

13 

59.394 

3,504 

5.300 

313 

1.590 

94 

49.495 

2,920 

46,193 

2,725 

30,485 

1,798 

79,288 

4,678 

67,395 

3,976 

3,820 

225 

3,438 

203 

800 

47 

2,117 

125 

2,831 

167 

11,351 

670 

11,351 

670 

29,518 

1,742 

25,504 

1.505 

13.501 

797 

8,911 

526 

8,954 

528 

8,891 

525 

38,017 

2.243 

34,215 

2,019 

5,238 

309 

2,079 

123 

24,827 

1,465 

19,862 

1,172 

BEST  COPY  AVAILABLE 
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1,884 
1,884 

10,255,424 

16,980,874 

18,621 

3,820 

47,366 

15,081,643 

9,182,969 


13,254 
13,254 


73,489 
71,284 

15,000 
15,000 


32,911 
27,974 


12,671 
8,046 

5,210 
2,605 


UMI 


AGENCY,  BUREAU  AND  ACCOUNT  TITLE  BASE 

NorKing  capital  fund 
69  4520  0  4  407    Budgat  Authority 

Ouilays 
TOTAL  FOR  Oapartawni  of  Transportation 

Budgat  Authority 

401(C)  Authority 

401(C)  Authority  -  Off.  Coll. 

401(C)  Othar  -  incl.  ob.  liait 

Diract  Loan  Limitation 

Obligation  Liaitation 

Outlay* 
Canaral  Sarvicas  Adainistration 
Raal  Proparty  Activitias 
Fadaral  buildings  fund 
47  4542  0  4  804    401(C)  Authority  -  Off.  Coll. 

Outlays 
Parsonal  Proparty  Activitias 
Fadaral  si^iply  sarvica 
47  0116  0  1  804    Budgat  Authority 

Outlays 
Expansas  of  transportation  audit  contracts 
47  5246  0  2  804    401(C)  Othar  -  incl.  ob.  linit 

Outlays 
Inforaation  Rasouroas  Mansgowant  Sarvica 

Oparating  axpansas,  infortMtion  rasourcas  Managamant  sarvica 
47  0900  0  1  804    Budgat  Authority 

Outlays 
Fadaral  Proparty  Rasourcas  Activitias 

Oparating  axpansas,  fadaral  proparty  rasourcas  sarvica 
47  0533  0  1  804    Budgat  Authority 

Outlays 
Raal  proparty  ralocation 
47  0535  0  1  804    Budgat  Authority 

Outlays 

Expansas,  disposal  of  surplus  raal  and  ralatad  parsonal  proparty 
47  5254  0  2  804    401(C)  Othar  -  incl.  ob.  liait  3,960 

Outlays  2,376 

Canaral  Activitias 

AlloMancas  and  off ica  staff  for  foraar  Prasidants 

47  0105  0  1  802    Budgat  Authority  1,256 

Outlays  1,130 

Off ica  of  Znspactor  Canaral 
47  0108  0  1  804    Budgat  Authority  25,752 

Outlays  23,434 

Canaral  Managaaant  and  adainistration,  salarias  and  axpansas 
47  0110  0  1  804    Budgat  Authority  129,258 

Outlays  103,406 

Consular  inforaation  cantar  fund 
47  4549  0  3  376    Budgat  Authority  1,337 

401(C)  Authority  -  Off.  Coll.  382 

Obligation  Liaitation  1,727 

Outlays  577 

TOTAL  FOR  Canaral  Sarvicas  Acbiinistratian 

Budgat  Authority  281,884 

401(C)  Authority  -  Off.  Coll.  13,636 

401(C)  Othar  -  incl.  ob.  liait  18,960 

Obligation  Liaitation  1,727 

Outlays  269,086 

Dapartaant  of  Housing  and  UH>an  Pavalopaant 
Housing  Prograas 

Housing  counsaling  assistanca 

86  0156  0  1  506    Budgat  Authority  3,501 

SidMidixad  housing  prograas  (Coaainity  davalopaant ) 

86  0164  0  1  451    Buc^t  Authority  214,341 

Outlay*  20,840 

Stbsidizad  housing  prograas  (Housing  sssistanoa) 
86  0164  0  1  604    Budgat  Authority  8,090,590 

Outlays  17,780 

Congragata  sarvicas  prograa 

86  0178  0  1  604    Budgat  Authority  4,401 

Si4iportiva  housing  daaonitration  prograa 
86  0188  0  1  604    Budgat  Authority  66,850 

Outlays  1,340 

Nonprofit  sponsor  assistanca 
66  4042  0  S  604    Oiraot  Loan  Liaitation  1,000 

Outlays  236 


SEQUESTER 

111 

111 

605,070 

1,001,872 

1,099 

225 

2,795 

889,817 

541,798 


7M 


4,336 

4,206 


1,942 
1,650 


7M 

SOT 
IM 

CM 

14« 


1,519 
1,383 

7,626 
6,101 

a 

102 
35 

16,631 

805 

1,119 

102 

15,878 


207 

12,647 
1,230 

477,333 
1,049 

260 

3,944 
79 

59 
14 
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AGENCY,  BUREAU  AND  ACCOUNT  TITLE 

Federal  Housing  Adininistretion  fund 

86  M)70  0  3  571    *OHC)  Authority  -  Off.  Coll. 

WUCi   Othar  -  incl.  eb.  liait 

Direct  Loan  LiMitation 

Guaranteed  Loan  Limitation 

Outlays 
Housing  for  the  elderly  or  handicapped  fixxl 
86  4115  0  3  371    Direct  Loan  Linitation 
Interstate  land  sales 
86  5270  0  2  576    401(C)  Authority 

Outlays 
Manufactured  home  inspection  and  Monitoring 
66  5271  0  2  376    401(C)  Authority 

Outlays 
Public  and  Indian  Houeing  Programs 

Payments  for  operation  of  Ioh  income  hau»ing  projet 
86  0163  0  1  604    Bud^t  Authority 

(Xttlays 
(Government  National  Mortgage  Association 
Guarantees  of  mortgage-backed  securities 
86  4258  0  3  371    401(C)  Authority  -  Off,  Coll. 

Guaranteed  Loan  Limitation 

Outlays 
Commrtity  Planning  end  Development 
Comaunity  development  grants 
86  0162  0  1  451    Budget  Authority 

Guaranteed  Loan  Limitation 

Outlays 
Urban  development  action  grants 
86  0170  0  1  451    Budget  Authority 
Urban  homesteading 
86  0171  0  1  451    Buds^t  Authority 

Outlays 
Assistance  for  solar  and  conservation  iaprovesMnts 
86  0179  0  1  272    Budget  Authority 

Outlays 
Emergency  shelter  grant»  program 
86  0181  0  1  604    Budget  Authority 

Outlays 
Rehabilitation  loan  fund 
86  4036  0  S  451    401(C)  Authority  -  Off.  Coll. 

Direct  Loan  Limitation 

Outlays 
Policy  Development  end  Research 
Research  and  technology 
86  0108  0  1  451    Budget  Authority 

Outlay* 
Fair  Housing  and  Equal  Opportunity 
Fair  housing  assistance 
86  0144  0  1  751    Budget  Authority 

Outleys 
Management  and  Administration 

Salaries  and  expenses.  Including  transfer  of  funds 
86  0143  0  1  451    Budget  Authority 

Outleys 
Salaries  and  expanses.  Including  trensfer  of  funds 
86  0143  0  1  604    Budget  Authority 

Outlays 
Salaries  and  expenses.  Including  transfer  of  ftaids 
86  0143  0  1  751    Budget  Authority 

Outlays 
10TAL  FOR  Department  of  Housing  and  Urban  Development 

Budget  Authority 

401(C)  Authority 

401(C)  Authority  -  Off.  Coll. 

401(C)  Other  -  incl.  ob.  limit 

Direct  Loan  Limitation 

Guaranteed  Loen  Limitation 

Outlays 
National  Aeronautics  and  Space  Acisinistration 
National  Aeronautics  and  Space  Administration 
Research  and  program  management  (Space  fli(#\t) 
80  0105  0  1  255    Budjgat  Authority 

401(C)  Authority  -  Off.  Coll. 

Outlays 


BASE 

541,682 

375,174 

•2,601 

100,032,000 

956,983 

589,540 

MB 

625 

5,602 

5,877 


1,510,900 
695,010 


18,785 

150,046,000 

16,565 


3,000,960 
150,048 
120,038 

225,072 

15,005 
15,«05 

1,76« 
55 

8»540 
4,170 

55,046 
65,000 
52,546 


17,20fr 
5,162 


5,002 
2,001 


ICammLKtity 

184,907 

154,397 

(Housing  assiatanem) 

108,893 

94,410 

( Federal  law  enforcem 

31,528 

25,222 

13,489,064 

6,227 

593,515 

375,174 

738,141 

250,250,048 

2,186,040 


89&.532 

5,000 

740,754 


SEQUESTER 

51,959 

22,017 

4,^75 

5,901,888 

56,461 

54,785 

37 

37 

351 
229 


89,143 
41,»«6 


1,108 

8,852^52 

965 


177,057 
8,855 
7,062 

13,279 


104 

2 

♦92 
24« 

1,950 
3,63£ 

s,i(n 


1,015 
506 


295 
118 


10,910 
9,109 

6,425 
5,570 


I. a 
1,486 

795,85* 
566 

55,817 

22>017 

45,550 

14,763,573 

128,976 


S,002 

29S 

45,705 
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AGENCY,  BUREAU  AND  ACCOUNT  TXTU  BASE 

!>■■— roh  and  prograa  mmnmommni   (SpM9«  *ei«no«>  ^iplio*tions»  and  taohno 

80  0103  0  1  254    Budlgat  Authority  550,568 

Otrtlaya  497,732 
Rasaareh  and  prograw  aanagaMni  I Supporting  spaea  aoiiviiia«) 

80  0103  0  1  255    Budgai  Authority  68,084 

Outlay*  49,020 
Rasaaroh  and  progrmm  aanagaMant  (Air  transportation) 

80  0103  0  1  402    Budgat  Authority  337,564 

Outlays  303,808 
Spaoo  fli(^t,  control,  and  data  eo— unieationa 

80  0105  0  1  250    401(C)  Authority  -  Off.  Coll.  6,368 

(Xitlays  6,368 
Sp*ea  fli^t,  oontrol,  and  data  Lu—unioationa  (Spaoo  flii^t) 

80  0105  0  1  253    Budgat  Authority  3,046,808 

(Xitlays  2,041,361 
Spaoa  flii^t,  oontrol,  and  data  ooMunioations  (SifiportifKI  spaoa  activit 

80  0105  0  1  255    Budgat  Authority  921,545 

(Xitlays  478,282 
Constrtiotion  of  faoilitioa  (Spaoo  flic^t) 

80  0107  0  1  253    Budgat  Authority  17,922 

(Xitlays  1,721 

Constrtiotion  of  faoilitios  (Spaoo  soianco,  applioations,  and  tochnology) 

60  0107  0  1  254    Budgat  Authority  6,961 

(Xitlays  547 
Conatruetion  of  faoilitios  (Supporting  spaoo  aetivitios) 

80  0107  0  1  255    Budgat  Authority  114,278 

(Xitlays  9,599 
Construction  of  faoilitios  (Air  transportation) 

80  0107  0  1  402    Budgat  Authority  44,598 

(Xitlays  223 
Rasoaroh  and  davolopwant  (Spaoo  fliflht) 

80  0108  0  1  253    Budgat  Authority  927,067 

401(C)  Authority  -  Off.  Coll.  5,781 

(Xitlays  456,905 
Wosaarch  and  davolopMnt  (Spaeo  soianoo,  applioations,  and  tochnology) 

60  0106  0  1  254    Budgat  Authority  1,993,815 

(Xitlays  939,087 
Bosoareh  and  dsvolopMot  (Supporting  spaoa  activitias) 

80  0106  0  1  25S    Budgat  Authority  16,652 

(Xitlays  11,135 
Rasoaroh  and  davolopMnt  (Air  transportation) 

60  0106  0  1  402    Budgat  Authority  376,214 

(Xitlays  215,947 
TOTAL  FOR  National  Aoronautios  and  Spaoa  Administration 

Budgat  Authority  9,324,428 

401(C)  Authority  -  Off.  Coll.  19,149 

(Xitlays  5,754,469 
Of  f  ioa  of  Porsonnol  HwwgsMant 
Off ica  of  Parsonnal  Hanagawsnt 
Salarias  and  a>q»ansos 

24  0100  0  1  605    Budgat  Authority  107,572 

(Xitlays  102,193 
GoMornwsnt  payMnt  for  annuitants,  ai^>loyaos  haalth  banafits 


24  0206  0  1  551 
Ravolving  fund 
24  4571  0  4  805 


401(C)  Authority 


UMI 


401(C)  Authority  -  Off.  Coll. 

Outlays 

Civil  sarvioa  rotirsasnt  and  disability  fi«id 
24  8135  0  7  602    Obligation  Li«itation 

Outlays 
Eaployaas  lifa  insuranea  iurtd 
24  8424  0  8  602    401(C)  Othar  -  incl.  ob.  liait 

Outlays 
E^ployoas  haalth  banafits  fxnd 
24  8440  0  8  551    Obligation  Limitation 

Outlays 
Ratirod  o^iloyoas  haalth  banafits  fund 
24  8445  0  8  551    Obligation  Liaitation 

Outlays 
TOTAL  FOR  Offioo  of  Porsomal  HanagaMnt 

Budgat  Authority 

401(C)  Authority 

401(C)  Authority  -  Off.  Coll. 

401(C)  Othor  -  incl.  ob.  liait 

Obligation  LiMitation 

(Xitlays 


2,374,414 

1,051 
1,051 

61,400 
61,400 

1,050 
1,050 

11,183 
10,650 

132 
126 

107,572 

2,374,414 

1,051 

1,050 

72,715 

176,470 


SEQUESTER 

32,485 
29,366 

4,017 
2,892 

19,916 
17,925 


49* 

179,762 
120,440 

54,571 
28,219 

1,057 
102 

§i9 
it 

6,742 
566 

2,631 
13 

54,697 

341 

26,957 

117,635 
55,406 

1,100 
657 

22.197 
12,741 

550,141 

1,130 

S39,5U 


6,347 
6,029 

140,090 

4t 
W 

3,623 
3,623 

6C 


7 

6,347 

140,090 

62 

62 

4,291 

10,411 
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AGENCY,  BUREAU  AND  ACCOUNT  TITLE 
SmsII  Busirwss  AcJainis'traiion 
SaMll  Businast  AdMinisiration 
Salaries  and  axpansas 
73  0100  0  1  376    Budgai  Airthoriiy 

Outlays 
Polluiion  control  aquipaant  contract  guarantaa  ravolving 
73  41^7  0  3  376    Guarantaad  Loan  Liaitation 
Oisaatar  loan  fund 
73  «153  0  3  <U;3    Diraot  Loan  Limitation 

Outlay* 
Businass  loan  and  invastaant  fund 
73  4154  0  3  376    Budgat  Authority 

Diraot  Loan  Liaitation 

Cuarantaad  Loan  Liaitation 

Outlays 
Suraty  bond  guarantaas  ravolving  fund 
73  4156  0  S  376    Cuarantaad  Loan  Liaitation 
TOTAL  FOR  Saall  Businass  Administration 

BcN^at  Authority 

Diraot  Loan  Limitation 

Guarantaad  Loan  Limitation 

Outlays 
Vatarans  Achinistration 
Vatarans  Administration 

Construction,  major  projaots 

36  0110  0  1  703    Budgat  Authority 

Outlays 
Construction,  minor  projacts 
36  0111  0  1  703    Budgat  Authority 

Outlays 
Raadjustmant  banafits 
36  0137  0  1  702    4011 C)  Authority 

Outlays 
Grants  to  tha  Rap^lic  of  tha  Philippinas 
36  0144  0  1  703    Budgat  Authority 
Canaral  oparating  axpansas 
36  0151  0  1  705    Budgat  Authority 

Outlays 
Madioal  adiinistration  and  misoallanaous  oparating 
36  0152  0  1  703    Budgat  Authority 

Outlays 
Burial  banafits  and  misoallanaous  assistanca 
36  0155  0  1  701    401(C)  Authority 

Outlays 
Hadioal  cara 
36  0160  0  1  703    Budgat  Authority 

Budgat  Authority  -  Spao. 

401(C)  Authority  -  Spao. 

Outlays 
Madieal  and  prosthatie  raiaaroh 
36  0161  0  1  703    Budgat  Authority 

Outlays 
Grants  for  construction  of  stata  axtandad  oara  faoilitis 
36  0181  0  1  703    Budbat  Authority 
Parking  garaga  ravolving  find 
36  4558  0  S  703    Budgat  Authority 

401(C)  Authority  -  Off.  Coll. 

Outlays 
TOTAL  FOR  Vatarans  Ackiinistration 

Budgat  Authority 

Budgat  Authority  -  Spao.  Rulaa 

401(C)  Authority 

401(C)  Authority  -  Off. 

401(C)  Authority  -  Spao. 

Outlays 
Othar  Zndapondant  Aganeias 
ACTION 

Oparating  axpansas 

44  0103  0  1  506    Budgat  Authority 

Outlays 
Administrativa  Confaranoa  of  tha  Uhitad  Stataa 
Salariaa  and  axpansas 
95  1700  0  1  751    Budgat  Authority 

Outlays 


Rulas 
Rulas 


Coll. 


BASE 


238,193 
174,357 
fund 

78,000 

326,000 
147,000 

105,664 

88,000 

3,890,000 

69,379 

1,301,000 

343,857 

414,000 

5,269,000 

390,736 


419,822 
8,816 

121,578 
47,397 

559,606 
524,857 

500 

818,563 
753,078 

49,223 
36,917 

123,000 
122,835 

909,034 

196,039 

477 

989,133 

203,699 
166,218 

42,013 

4,101 

875 

1,080 


2,668,533 

196,039 

682,606 

875 

477 

2,650,331 


170,715 
103,795 


1,969 
1,575 


SEGUESTER 


14,053 
10,288 

4,602 

19,234 
8,673 

6,254 

5,192 

229,510 

4,093 

76,759 

20,287 

24,426 

310,871 

25,054 


24,769 
520 

7,173 
2,797 

35,017 
50,967 


48,295 
44,452 

2,904 
2,178 

7,257 
7,247 

55,654 

196,059 

477 

215,594 

12,018 
9,807 

2,479 

Mt 

■t 
M 

151,644 

196,059 

40,274 

52 

477 

313,406 


10,072 
6,124 


U« 
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ASCNCY,  BUREAU  AND  ACOMir  TITLE 
Ad«^isory  CoMiittM  on  frndmrnl  Pay 
Salaries  and  mi^mrmmm 
95  1800  0  1  805         Budgai  Auihori^ 
Outlays 
Ad«^isory  Cowwsil  on  Riaterio  Prasarvation 
Salarias  and  axpansas 
95  2300  0  1  303         Bud^t  Au«M>ri«y 
Ouilays 
AMTican  Baiila  Hui»—i»s  CoMaission 
Salarias  and 


74  0100  0  1  705 

Architaetural  and  T 
Salarias  and 
95  3200  0  1  751 


Budgai  Autfwriiy 
Outlays 

tation  Barriars  Ooaplianoa  Board 


BASE 


211 


1317 

1,744 


15,114 
9,444 


1,995 
1,474 


•udbat  Authority 
Outlays 
Ann  Control  and  DisanMnant  Agancy 

ArM  oontrol  and  disaiiiisirt  activitias 
94  0100  0  1  155         Bu4Bat  Authority 

Outlays  ^^. 

Barry  6olck«atar  Schalarship  and  Exoallanoa  in  bfcioatton  FowwlatMn 
Barry  ColdMatar  Scholarship  and  Excallanoa  in  Eckjoation  Fomdatton 


51,474 
21,0»1 


95  8281  0  7  502 


inol.   ob.   limit 


1,085 
7tO 


192,784 
185,075 

55,452 
25,582 


4t9 

4,489 
4,489 


4,014 
5,114 


897 


UMI 


401(C)  Othar 
Outlays 
Board  for  Intamational  Broadcasting 
Orants  and  atqiansaa 
95  1145  0  1  154    Budgat  Authority 

Outlaya 
Zsraal  ralay  statioM 
95  1144  0  1  154    Oudgat  Authority 
Outlays 
Coiaiission  of  Fina  Aria 
Salarias  and  ajysitsaa 
95  2400  0  1  451    Budgat  Authority 

Outlays 
National  capital  arts  and  oultural  affairs 
95  2402  0  1  505    Wudg»i   Authority 
Outlays 
CcMsissicn  on  Civil  Rif^ts 
Salarias  and  at^anaaa 
95  1900  0  1  751    Budgat  Authority 
Outlays 

CcHiittaa  for  Fui  dttmm   frea  tha  Blind  and  othwr  Savaraly  Handioappad 
Salariaa  and  aJ4Jsnsaa 
95  2000  0  1  505    Budgat  Authority 
Outlays 
Ceawodity  Futuras  Trading  CcMiission 
Co—odity  FutuTM  Trading  CcMiission 
95  1400  0  1  574    Bud^t  Authority 
Outlays 
CcnsuMT  Product  Safs^  CoMiission 
Salarias  and  ajip— a 
41  0100  0  1  554    Budgat  Authority 

4011 C)  Authority  -  Off.  Coll 
Outlays 
Corporation  for  Pii»Iie  Broadcasting 
Pidblio  broadcasting  lind 
20  0151  0  1  505    401(C)  Authority 
Outlays 
District  of  Coluid>i« 

Fadaral  payMnt  to  tha  District  of  ColiadtM 
20  1700  0  1  804    Budbat  Authority 
401(C)  Authority 
Outlays 
Equal  EsployMnt  Opporturuty  Coaaission 
Salariaa  and  axpansas 
45  0100  0  1  751    Budgat  Authority 
Outlays 
Export-Xaport  Bank  of  fha  Unitad  Stataa 
Export-Xiqiort  Bar*  of  tha  Uhitad  Stataa 
85  4027  0  5  155    Budgat  Authority 

Diraot  Loan  Liaitaticn 
Suarantaad  Loan  Liaitaticn 
Obligation  Lioitation 
Outlays 


SC4UESTER 


12 
10 


107 

105 


774 
557 


118 
87 


1,849 
1,239 


42 


11,574 
10,919 

2,090 
1,509 


M 
£5 

277 
277 


555 

502 


54,489 
30,179 

2,047 
1,781 

54,555 

10 
29,580 

2,059 

1 
1,734 

228,000 
228,000 

13,452 
15,452 

575,100 

2S,0OB 

574,067 

55,815 

1,180 

35,849 

189,954 
147,715 

11,204 
9,895 

114,420 

718,960 

10,420,000 

20,450 

125,450 

4,745 

42,420 

414,780 

1,217 

7,412 
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AGENCY.  BUREAU  AND  ACCOUNT  TITLE 
Far*  Cradii  Adainis'tra'tion 

Ravolving  fund  for  »dMini*traiiv«  mxprnntm* 
78  4131  0  3  S51    Obligaiion  Li«ii««ian 
Ou'tlays 
Fadarsl  Connnicaiian*  CoMMiamion 
Salariss  and  •xpansas 
27  0100  0  1  376    Budga«  Authority 
Outlays 
Faderal  Elaction  CoMiiasion      — ^ 
Salarias  and  axpansas  ^ 

95  1600  0  1  808    Budgat  Authority 
Outlay*       r 
Fadaral  Eaergancy  Hanagaaant  Agancy  ^n 

Salarias  and  axpansas  I  Oaf snsa-ralatM  activitias) 
58  0100  0  1  054    Budgat  Authority^ 

Outlays      ^^ 
Salarias  and  axpansas  (Oisastar  raliaf  and  insuranca) 
58  0100  0  1  453    Budgat  Authority 

(Kit  lays 
Eaergency  aanagsMant  planning  and  assistanca  IDafensa- 
58  0101  0  1  054    Budgat  Authority 

Outlays 
Eaargancy  laanagaaant  planning  and  assistanca  (Oisastar 
58  0101  0  1  453    Budgat  Authority 

Outlays 
Eaarganey  food  distribution  and  shaltar  prograa 
58  0103  0  1  605    Budgat  Authority 

Outlays 
Oisastar  raliaf 

58  0104  0  1  453    Budgat  Authority 
(Xitlays 
Fadaral  Labor  Halations  Authority 
Salarias  and  axpansas 
54  0100  0  1  805    Budgat  Authority 
(Xitlays 
Fadaral  Haritiaa  CoMiissian 
Salarias  and  axpansas 
65  0100  0  1  403    Budgat  Authority 
(Xitlays 
Fadaral  Hadiation  and  Conciliation  Sarvica 
Salarias  and  axpansas 
93  0100  0  I  505    Budgat  Authority 
(Xitlays 
Fadaral  Nina  Safaty  and  Haalth  RaviaH  CosMission 
Salarias  and  axpansas 
95  2800  0  X  554    Budgat  Authority 
(Xitlays 
Fadaral  Trada  CoMsission 
Salarias  and  axpansas 
29  0100  0  1  376    Budgat  Authority 
(Xitlays 

it  Agancias 
Budgat  Authority 
4011 C)  Authority 
401IC)  Authority  -  Off.  Coll. 
401(C)  Othar  -  incl.  cb.  liait 
Diract  Loan  Liaitation 
Gusrantaad  Loan  Liaitation 
Obligation  Limitation 
(Xitlays 
Othar  Indapandant  Agancias 

Harry  S  TruMn  Scholarship  Fotndation 

Harry  S  Truaan  aaaorial  scholarship  trust  fund 
95  8296  0  7  502    401(C)  Othar  -  incl.  ob.  liait 
Outlays 
Christophar  Coluabus  Quincantannary  Jubilaa  Coaaission 
Salarias  and  axpansas 
76  0800  Q  1  376    Budgat  Authority 
Outlays 
Coaaiission  on  tha  Bicantannial  of  tha  U.S.  Constitution 
Salarias  and  mxpm}*mm 
76  0054  0  X  808    Budgat  Authority 
(Xitlays 


BASE 


SEQUESTER 


TOTAL  FOR  Othar  Zi 


37,022 

2,184 

37,022 

2,184 

105,376 

6,217 

98,527 

5,813 

14,979 

mk 

13,481 

rm 

75,092 

4,430 

67,582 

3,987 

57,964 

3,420 

52,168 

3,078 

ralatad  activitias 

256,657 

15,143 

141,162 

8,329 

raliaf  and  insura 

27,284 

1,610 

15,006 

885 

118,788 

7,008 

118,788 

7,008 

125,040 

7,377 

50,016 

2,951 

18,588 

1,097 

17,101 

1,009 

14,357 

mr 

12,921 

nt 

25,928 

1,530 

23,776 

1,403 

4,130 

M4 

3,882 

tt9 

70,052 

4,133 

64,098 

3,782 

2,322,920 

137,053 

248,000 

14,632 

10 

1 

1,085 

64 

718,980 

42,420 

10,420,000 

614,780 

57,652 

3,401 

2,232,153 

131,695 

3,010 

17« 

3,010 

ITS 

224 

U 

201 

u 

21,959 

1,296 

4,392 

259 
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AGENCY,  BUREAU  AND  ACCOUNT  TITLE 

FranKlin  Dslano  RooMvaK  HMWrial  Covriistian 
Ssl«ri«*  and  axpansas 
76  0700  0  1  e08    Budget  Authority 
Outlays 
Intalliganca  Cu— Jiity  Staff 
Intalliganca  m— unity  staff 
95  0400  0  1  054    Budgat  Authority 
Outlays 
Advisory  Coaaission  on  IntargovamMntal  Ralations 
Salarias  and  sxpansas 
55  0100  0  1  808    Budgat  Authority 
Outlays 
Appalachian  Ragional  CoMiission 

Appalachian  regional  davalopasnt  prograws 
46  0200  0  1  452    Budgat  Authority 
Outlays 
Dalanara  Rivar  Basin  Coanission 
Salarias  and  axpansaa 
46  0100  0  1  301    Budgat  Authority 

Outlays 
Contribution  to  Palwiara  Rivar  Basin  CoMaission 
46  0102  0  1  SOI    Budgat  Authority 
Outlays 
Xntarstata  CoMiission  on  tha  PotoMM  Rivar  Basin 

Contribution  to  Intarstata  CoMsission  on  tha  Potoaao 
46  0446  0  1  304    Budgat  Authority 
Outlays 
Susqushanna  Rivar  Baain  Coanission 
Salarias  and  axpansas 
46  0500  0  1  301    Budgat  Authority 

Outlays 
Contribution  to  Susquahama  Rivar  Basin  Coaaission 
46  0501  0  1  301    Budgat  Authority 
Outlays 
Zntamational  Trada  Co— ission 
Salarias  and  axpansas 
34  0100  0  1  153    Budgat  Authority 
Outlays 
Intarstata  Co—area  Coaaission 
Salarias  and  ajqiansas 
SO  0100  0  1  401    Budgat  Authority 
Outlays 
Ja—s  Hadison  HaMrial  FalloMship  Focndation 
Jaaas  Hadison  HaM>riaI  FalloMship  Foindation 
95  0200  0  1  502    4011 C)  Authority 

Outlays 
Jaaas  Madison  Maaorial  FalloMship  Trust  Fund 
95  8282  0  7  502    401(C)  Othar  -  incl.  ob.  liait 
Outlays 
J^an-Uhitad  Statas  Friendship  Coaaission 
Jatsan-Uhitad  Stataa  friendship  trust  fund 
95  8025  0  7  154    Budget  Authority 
Outlays 
Legal  Servioas  Corporation 

Payaent  to  tha  Legal  Services  Corporation 
20  0501  0  1  752    Budget  Authority 
Outlays 
Harina  Haaaal  Coaaission 
Salaries  and  axpaneee 
95  2200  0  1  302    Budgat  Authority 
Outlays 
Merit  Systaas  Protection  Boerd 
Salaries  and  expenses 
41  0100  0  1  805    Budget  Authority 

Out leys 
Office  of  tha  Special  Counsel 
41  0101  0  1  805    Budget  Authority 
Outlays 
National  Archives  and  Records  Administration 
Operating  expanses 
88  0300  0  1  804    Budget  Authority 

Outlays 
National  archives  trust  fvtd 

88  8436  0  8  804    401(C)  Authority  -  Off.  Coll. 
Outlays 


BASE 


t9 

M 


24,327 
15,812 


1,453 
1,237 


110,700 
7,976 


in 
ttt 


River  Basin 


579 
B7f 


19t 

in 


36,651 
31,557 


46,873 
42,186 


10,000 
10,000 

sso 


1,253 
1,253 


318,531 
277,266 


1,006 
895 


22,170 
18,845 

4,944 
4,544 


122,019 
97,615 

4,345 
4,543 


SEQUESTER 


t 
X 


1,800 
1,170 


86 
73 


6,531 
471 


12 
11 

16 
16 


22 
22 


11 
11 

15 
15 


2.162 
1,862 


2,766 
2,489 


590 
590 


15 
15 


7* 

7» 


18,782 
16,359 


■9 
5S 


1,308 
1,112 


292 
268 


7,199 
5,759 

256 
256 
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National  EndoMMnt 
National  andoMMant 
59  0100  0  1  503 


758 
«74 


9<i0 
726 


17*, 980 
58,968 

Grants  and  adninistration 

1<M,5<>3 


AGENCY,  BUREAU  AND  ACCOUNT  TITLE 

National  C«(>ital  Planning  CoMMission 
Salarias  and  axpansas 
95  2500  0  1  *51    Budgat  Authority 
Outlays 
National  CoMiission  on  Librarias  and  Infonnation  Scianca 
Salarias  and  axponaas 
95  2700  0  1  503    Budgat  Authority 
Outlays 
National  Council  on  tha  Handieappad 
Salarias  and  a>qMnaas 
95  3500  0  1  506    Budgat  Authority 
Outlays 
for  tha  Arts 

for  tha  arts:  Grants  and  adninistration 
Budgat  Authority 
Outlays 
National  Endoi— ant  for  tha  Hunanitias 
National  andoissant  for  tha  huManitias 
59  0200  0  1  503    Budgat  Authority 
Outlays 
Instituta  of  Husaua  SM-k^ioas 

Znstituta  of  Husau*  Sarvicas:  Grwits  and  Mbinistration 
59  0300  0  1  503    Budgat  Authority 
Outlays 
National  Instituta  of  Building  Soiancas 

National  Instituta  of  Building  Soienoas  trust  fund 
95  8222  0  7  376    401(C)  Othar  -  incl.  ob.  limit 
Outlays 
National  Labor  Halations  Board 
Salarias  and  axpansas 
63  0100  0  1  505    Budgat  Authority 
Outlays 
National  Hadiation  Board 
Salarias  and  axpansas 
95  2400  0  1  505    Budgat  Authority 
Outlays 
National  Scianca  Fouidation 

Rasaarch  and  ralatad  aetivitias 

49  0100  0  1  251    Budgat  Authority 

Outlays 
Scianca  and  anginaaring  aducation  aetivitias 
49  0106  0  1  251    Budgat  Authority 

Outlays 
U.S.  Antarctic  prograN 
49  0200  0  1  251    Budgat  Authority 
Outlays 
National  Transportation  Safaty  Board 
Salarias  and  axpansas 
95  0310  0  1  407    Budgat  Authority 
Outlays 
NaigMiorhood  Rainvastaant  Corporation 

PayMnt  to  tha  Nai^^Mrhood  Rairrvastiaant  Corporation 
82  1300  0  1  451    Budgat  Authority 
Outlays 
Nuelaar  Ragulatory  CoiMiission 
Salarias  and  axpansas 
31  0200  0  1  276    Budgat  Authority 
Outlays 
TOTAL  FOR  Othar  Indapandant  Agancias 

Budgat  Authority 
401(C)  Authority 
401(C)  Authority  -  Off.  Coll. 
401(C)  Othar  -  incl.  ob.  linit 
Outlays 
Othar  Indapandont  Agancias 

Ocotpational  Safaty  and  Haalth  RaviaM  CoMmission 
Salarias  and  axpansas 
95  2100  0  1  554    Budgat  Authority 
Outlays 
Panaaa  Canal  CosNission 

Panama  Canal  ravolving  1\nd 
95  4061  0  3  403    Obligation  Limitation 
Outlays 


BASE 


3,118 
2,869 


SEQUESTER 


184 
169 


67,556 


22,878 
5,903 


521 
521 


140,904 
132,591 


7,415 
5,902 


1,515,247 
754,593 

145,046 
21,612 

130,042 
64,371 


25,356 
22,820 


19,506 
19,506 


420,000 
126,000 

5,465,973 

10,000 

4,343 

3,781 

1,807,292 


6,218 
5,783 


50,287 
47,773 


45 
40 


S5 
4S 


10,324 
3,479 


8,646 
3.986 


1,350 
348 


SI 
SI 


8,313 
7,823 


437 
348 


89,400 
44,521 

8,558 
1,275 

7,672 
3,798 


1,496 
1,346 


1,151 
1,151 


24,780 
7,434 

204,857 
590 
<M 
tt4 

106,868 


»7 
MI 


2,967 
2,819 
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AGENCY.  BUREAU  AND  ACCOUNT  TITLE 

Pamsylvania  Avanua  Devalopi— nt  Corpora t ion 
Salaries  and  axpenses 


<V2  0100  0  1  451 

PUblio  devalopawnt 
42  0102  0  1  451 


Dudga-t  Author  iiy 
Outlays 


Off.  Coll. 


Budget  Authority 

Outlays 
Land  acquisition  and  davalopmant  fund 
42  4084  0  3  451    401CC)  Authority 

Outlays 
Postal  Sarvica 

Paynant  to  tha  Postal  Sarvica  fund 
18  1001  0  1  372    Budget  Authority 
Postal  Servica 

18  4020  0  3  372    401(C)  Authority 
Railroad  Ratirawont  Board 

Railroad  social  security  equivalent  benefit  accoin-l 
60  8010  0  7  601    Obligation  Liiiitation 

Outlays 
Rail  Industry  Pension  Fund 
60  8011  0  7  601    Obligation  Linitation 

Outlays 
St4»plBwontal  Annuity  Pension  Fund 
60  8012  0  7  601    Obligation  Linitation 

Outlays 
Securities  and  Exchange  Commission 
Salaries  and  expenses 
50  0100  0  1  376    Budget  Authority 

Outlays 
Selective  Service  SysteM 
Salaries  and  expenses 
90  0400  0  1  054    Budget  Authority 

(Xjtlays 
Smithsonian  Institution 
Salaries  and  expenses 
33  0100  0  1  503    Budget  Authority 

Outlays 
Construction  and  iaprovamants >  National  Zoological 
33  0129  0  1  503    Budget  Authority 

Outlays 
Repair  and  restoration  of  buildings 


BASE 


2>657 
2>152 

3,126 
2,345 


000 
000 


Park 


33  0132  0  1  503 

Construction 
33  0133  0  1  503 


Budget  Authority 
Outlays 


UMI 


Budget  Authority 

Outlays 
Salaries  and  expenses.  National  Gallery  of  Art 
33  0200  0  1  503    Budget  Authority 

Outlays 

Salaries  and  axpenses,  NoodroM  Nilson  Internationa 
33  0400  0  1  503    Budget  Authority 

Outlays 
EndoHnent  challenge  find 
33  8188  0  7  503    401(C)  Authority 

(Xitlays 
Canal  Zone  biological  area  fund 
33  8190  0  7  503    401(C)  Authority 

Outlays 
TOTAL  FOR  Other  Independent  Agencies 

Budget  Authority 

401(C)  Authority 

401(C)  Authority  -  Off.  Coll 

Obligation  Limitation 

Outlays 
Other  Independent  Agencies 
Other  Temporary  Commissions 

State  Aistice  Institute:  Salaries  and  expenses 
48  0052  0  1  752    Budget  Authority 

(Xjtlays 

Navaio  and  Hopi  Indian  Relocation  CoMNission:  Sala 
48  1100  0  1  808    Budget  Authority 

Outlays 
Interagency  Coixtcil  on  the  Homeless 
48  1300  0  1  604    Budget  Authority 

Outlays 


538,714 
1,101,803 


31,899 
51,899 

28,768 
28,768 

2,309 
2,309 


142,860 
130,003 


26,916 
22,107 


212,714 
187,826 

8,492 
3,821 

20,063 
6,025 

1,370 
548 


39,428 

33,790 

1  Center  for  Scholars 

4,230 

2,597 

60 
60 

150 
117 

1,006,788 

1,102,013 

3,000 

113,263 

512,923 


11,450 

3,092 

ries  and  expenses 

26,373 

16,615 

792 
792 


SEQUESTER 


U7 

ixr 
1st 

177 
X77 


31,784 
65,006 


1,882 
1,882 

1,697 
1,697 

13* 


8,429 
7,670 


1,992 
1,636 


12,550 
11,082 

SOI 

u» 

1,184 
473 

ex 

52 

2,326 
1,994 

250 


9 
7 

59,805 

65,019 

177 

6,682 

30,593 


«7» 

laz 

1,556 
980 

«7 
«7 
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AGENCY.  BUREAU  AND  ACCOUNT  TITLE 

CoMaission  for  th«  S*udy  of  In*om»tior»l  Mioration 
M  J<M)0  0  1  153    Budgat  Authority 

Outlays 
National  CoMiission  to  Pr«want  Infant  Hortality 
48  1500  0  1  608    Budgot  Authority 

Outlays 
Tarmassaa  Vallay  Authority 

Tannassaa  Vallay  Authority  fxrud   (Enargy  st^jply) 
64  4110  0  3  271    4011 C)  Authority  -  Off.  Coll. 

Outlays 
Tannassaa  Vallay  Authority  fund  (Araa  and  ragional 
64  4110  0  3  452    Budgat  Authority 

Outlays 
Uhitad  Statas  Holocaust  HaMorial  Comcil 
Holocaust  Haisorial  Council 
95  3300  0  1  808    Budgat  Authority 

Outlays 
Unitad  Statas  Infonntion  Agancy 
Salarias  and  axpansas 


67  0201  0  1  154 

East  Hast  Cantar 
67  0202  0  1  154 


Budgat  Authority 
Outlays 


Budgat  Authority 

Outlays 
Radio  broadcasting  to  CUba 
67  0208  0  1  154    Budgat  Authority 

Outlays 
Educational  and  cultural  axchanga  programs 
67  0209  0  1  154    Budgat  Authority 

Outlays 
National  Endwiant  for  Damocracy 
67  0210  0  1  154    Budgat  Authority 

Outlays 
Unitad  Statas  Instituta  of  Paaca 
Unitad  Statas  Instituta  of  Paaca 
95  1500  0  1  153    Budgat  Authority 

Outlays 
Unitad  Statas  Santancing  Coanission 
Salarias  and  axpansas 
10  0958  0  1  752    Budgat  Authority 

Outlays 
TOTAL  FOR  Othar  Indspandant  Agancias 

Budgat  Authority 

401(C)  Authority 

Outlays 


Off.  Coll. 


REPORT  TOTAL 


Budgat  Authority 
Budgat  Authority  -  Spec.  Rulas 
401(C)  Authority 
401(C)  Authority  -  Off.  Coll. 
401(C)  Other  -  incl.  ob.  linit 
401(C)  Authority  -  Spec.  Rules 
Direct  Loan  Limitation 
Direct  Loan  Floor 
Guaranteed  Loan  Limitation 
Guaranteed  Loan  Floor 
Obligation  Limitation 
Unobligated  Balances  -  Defense 
Outlays 


BASE 

SEQUESTER 

and  Cooperative  Eoon 

914 

54 

823 

49 

7*9 

45 

7*» 

44 

94,900 

5,599 

83,512 

4,927 

development ) 

103,000 

6,077 

25,358 

1,495 

2,280 

135 

1,803 

106 

653,085 

38,532 

515,284 

30,402 

20,840 

1,230 

19,694 

1,162 

13,440 

795 

10,752 

634 

156,342 

9,224 

71,136 

4,197 

17,584 

1,057 

7,034 

415 

4,507 

266 

4,507 

266 

5,394 

518 

4,849 

286 

1,016,770 

59,990 

94,900 

5,599 

765,980 

45,192 

376,684,142 

25,651,870 

224,592 

224,592 

46,605,793 

2,752,956 

2,545,259 

150,170 

1,706,067 

100,657 

1,567,108 

1,567,108 

20,368,459 

1,201,740 

1,081,956 

65,855 

281,907,246 

16,652,529 

970,398 

57,255 

24,459,940 

1.445,158 

39,871,286 

2,950,475 

232,627,876 

17,077,797 

(FR  Doc.  8a-19148  Filed  8-19-88;  12:30  pm) 

BILUNG  CODE  1450-01-C 


VOL 


1988 


UMI 


Ret 


INFOR 


Index, 
Public 
Correc 
Docun 
Machu 

Cod* 

Index. 
Printin 

Laws 

PubUc 
Additi( 


Execut 
Public 
Weekl: 

Tlw  U 

Genen 

Other 

DaU  t 

Guide 

Legal  I 

Librar] 

Privac; 

Public" 

TDD  fi 


FEDER 


28855-S 
28997-2 
29219-2 
29323-2 
29441-2 
29633-2 
29875-J 
30011-£ 
30243-: 
30421-J 
30637-1 
3082S-{ 
30973-C 
31281-C 
31629-: 
31825-1 


Reader  Aids 


Federal  Register 

Vol.  53,  No.  162 
Monday,  August  22,  1988 


INFORMATION  AND  ASSISTANCE 


Fmtoral  Rtgistor 

Index,  finding  aids  ft  general  information  523-5227 

Public  inspection  desk  523-5215 

Corrections  to  published  documents  523-5237 

Document  drafting  information  523-5237 

Machine  readable  docimients  523-5237 

Cod*  of  Fwteral  Rogulatlons 

Index,  finding  aids  ft  general  information  523-5227 

Printing  schedules  523-3419 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.)       523-6641 

Additional  information  523-5230 

Prosidwttial  Documents 

Executive  orders  and  proclamations  523-5230 

Public  Papers  of  the  Presidents  523-5230 

Weekly  Compilation  of  Presidential  DocumenU  523-5230 

Tlw  United  States  Goveniment  Manual 

General  information  523-5230 

Other  Services 

Data  base  and  machine  readable  specifications  523-3408 

Guide  to  Record  Retention  Requirements  523-3187 

Legal  sUff  523-4534 

Library  523-5240 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (PLUS)  523-6641 

TDD  for  the  deaf  523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  AUGUST 

28855-28996 1 

28997-29218 2 

29219-29322 3 

29323-29440 4 

29441-29632. 5 

29633-29874 8 

29875-30010 9 

30011-30242 10 

30243-30420 11 

30421-30636. 12 

30637-30824 15 

30825-30972. 16 

30973-31280 17 

31281-31628 18 

31629-31824 19 

31825-32028 22 


CFR  PARTS  AFFECTED  DURING  AUGUST 

At  tt>e  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separatety  a  List  of  CFR  Sections  Affected  (LSA),  vyhich 
lists  parts  and  sections  affected  by  docunnents  published  sirx:e 
the  revision  date  of  each  title. 


1CFR 

n  opueeU  RuIeK 

2 29990, 

3 29990. 

5 29990. 

6 29990, 

7 29990, 

8 29990, 

9 29990. 

10 29990. 

11 29990. 

12 29990. 

15 29990. 

16 29990. 

17 29990. 

18 29990, 

19 29990. 

20 29990. 

21 29990. 

22 29990, 

3CFR 


30754 
30754 
30754 
30754 
30754 
30754 
30754 
30754 
30754 
30754 
30754 
30754 
30754 
30754 
30754 
30754 
30754 
30754 


5843. 2921 9 

5844 29872 

5845 30421 

5846 30827 

Executive  Orders: 
10480  (Amended 

by  EO  12649) 30639 

11269  (Amended  by 

EO  12647) 29323 

12647 29323 

12648 30637 

12649 30639 

*  .  ...  -■  ^  . 
AOminiMiaure  uraers* 

Memorandums: 

July  21,  1988 

(correction) 28938 

Aug.  11. 1988 30641 

Presidential  Determinations: 
No.  88-21  of 

August  1,  1988 30825 

5CFR 

890 28997 

1605 31629 

1630 31629 

1631 31629 

1650 31629 

Proposed  Rules: 

213 30061,31012 

359 30061 

430 29684 

534 29684 

536 30061 

831 29057 

841 29057 

890 29686 


7  CFR 

1d 


.31630 


26 

31639 

27 

29325 

210 

29144 

272 

273 

.31641,31646 
31641 

278 

31646 

301 

29633 

400 

31825 

456 

31826 

704 

29552 

725 

29221 

795 

29552 

910 29441 

915 

,  30423.  31649 
30973 

917 

29875 

927 

29441 

929 

29443 

944 

30973 

947 

31650 

948 

29639 

967 

29443 

981 

9Q9J>D 

985 

31281 

989 

31830 

993 

29444 

1230 

30243 

1446 

28997 

1497 

29552 

1498 

29552 

1942 

30245 

1945 

30382 

1948 

30643 

1951 

30643 

1955 

30643 

PrOpOMG  RUMK 

1 

30435 

68 

30685 

277 

29858 

400 

31874 

401 

405 

.29340,29341 
31875 

441 

31877 

920 

30288 

926 

31703 

931 

29688 

932 

29688 

1065 

.  . .    30289 

1079 

1126 

.30290.  30291 
29689 

1405 

1408 

.30068,  31958 
29307 

1421 

1754 

.30068,  31958 
31877 

1765 

31346 

1910 

29341 

3400 

30414 

8  CFR 

1 

30011 

204 

30011 

205 

30011 

211 

30011 

11 
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212 30011 

214 30011 

216 30011 

223 3001 1 

223a. 30011 

235 3001 1 

242 3001 1 

245 30011 

PropoMd  Rutes: 

100 29804,  29818 

103 29804.  29818 

210a. 30685 

245a 29804 

264 29804,  29818 

299 29804,  29818 

9CFR 

riopu— d  RuIm: 

113 31704 

10CFR 

2 31651 

11 30829 

19 31651 

20 31651 

21 31651 

25 30829 

51 31651 

70 31851 

72 31651 

73 31651 

75 31651 

140 31282 

150 „ 31661 

171 30423 

Prapoaad  Rutoa: 

Ch.  1 29912 

150 31880 

12CFR 

203 31683 

220 30830 

227 „ 29223.  29225 

229 31290,31418 

338 _ „ 30831 

51  Oa 30251 

524...„ 30251 

563 31699 

569a 30665 

61 1 29445 

701 29640.  29641 

747 29446 

761 29645 

790 29646 

791 29646 

795 29651 

PrapoMdRulM: 

8- „.„ _...„  31 705 

523 30686 

563c 31 383 

571 — 31383 

615 30071 


13CFR 

121..„ 


.29876,30668 


121 _.  30689,  30691 

1 23 29691 

14CFR 

23 30802,  30906 

25 30906 

27 30906 

29 30906 

39 28855.  28856.  26858- 


28860. 28999, 29448-29451 , 
29652, 29653. 29877. 30023. 
30024. 30425, 28861 ,  30975- 

30982,31296 
71 28862.  29800,  30870, 

30671.31297 

73 29453 

75..„ „ 28862 

91 30838.  30906 

95 31298 

97 „ 29000.  31305 

121 30906 

125 30906 

135 30906 

1260 29328 

Pi  opOMil  RuIm: 

Ch.  I „ 28888.  29482 

1 5..„ 31 608 

21 28888.  30292 

23 28888 

25 30292 

39. 29692-29695.  29912. 

30435.31012-31016, 

31364,31365 

61 29582 

71 _ 28889.  30298.  30695. 

31366 

73 „ 30298 

75 31018.31019 

141 29582 

1 43 „_ 29582 

1260 29913 


15CFR 

371 

375 

385 

399 


28862 

28864 

28862 

.28864.30026 


16CFR 

13 29226.  31306 

300 31311 

301 31311 

303 31311 

PropoMdRulM: 

13 30436.  31019,  31708 

438 29482 

600 29696,  30754 

17CFR 

5 30671 

30 30673 

200 30838 

211 29226 

231 29226 

241 29226 

271 29226 

400 28978 

402 28978 

403 28978 

404_...„ 28978 

450 28978 

PropoMd  RuIm: 

240 31 709 

270 29914,30299 

274 „ 29914 

275 29914 

279 29914 

18CFR 

1 54 30027.  30047 

157 29002.  30027,  30047 

161 29654 

250 29654 

260 30027,  30047 

271 30047 


284 29654,  30027.  30047 

385 30047 

388 30047 

389 31701 

1301 30252,31315 

PropoMd  RutM: 

35 31882 

37 31883 

38 31882 

284 _ 31885 

292. 31021,31882 

293 „ 31 882 

382 _ 31 882 

385 31 885 

19CFR 

1 1 3 29228 

122. 29228 

1 76 30983 

1 78 29228 

Propo— d  RuIqk 

4 30696 

134 30312 

177 29343 

178 31367 

192 31367 

20CFR 

404 2901 1 ,  29878 

416 29011 

PropOMdRutoa: 

404 31 886 

416 31886 

21CFR 

1 2 29453 

74 „ 29024,  29655 

81 _ 29024,  29655 

82 _ 29024.  29655 

1 75 _ 29453 

1 77 29655.  31832 

178 29656.  30048.  31835 

310 31270 

444 „ 31837 

558 31316 

1308 29232,31837 

PfopoMd  RuImz 

310 30756 

341 30522 

346 30756 

357 30786 

369 30756 

22CFR 

201 31317 

207 29657 

23CFR 

658 28870 

1208 31318 

24CFR 

24 30049 

50 30186 

58 30186 

201 28871 

203 28871 

234 28871 

511 28990 

570 31234 

575 301 86 

576 30186 

596 30944 

905 30206 

941 30206 


965 

30206 

968 

30206 

969 

31274 

970 

30984 

Propo— d  RultK 
201 

30697 

570 

1710 

.30442,  31224 
30443 

4100 

29717 

25CFR 

Ch.  1.  Appendix.. 

30673 

26CFR 

1 29658,  29801,  29880, 

00000 

602 29658.  29801,  00000 

PropoMd  RutoK 

1 29343.  29719.  29920. 

30147 

54 29719 

301 „ 29920 


27CFR 

9 

riopo—d  Rutes: 

4 

5 

7.... 


.29674 

.30848 
.30848 
.30848 


28CFR 

0 30969.  31322 

2 29233 

29CFR 

1926 „ 29116 

261 9 30674 

2676 30675 


1910 29822.  29920.  30512 

1915 29822,30512 

1917 29822,  30612 

1918 29822,  30512 

1926 29822.  30512 

2510 29922 


30CFR 

250 „.. .. 

....30705 

256 

925  

29884 

30449 

944.„ 

31324 

946... 

30450 

20 30312 

75 „ 30312 

77 ...30312 

256 „.  31424 

281 31424 

282 31442 

701 29310 

773 29343 

785 29310 

843 29343 

935 29746 

31CFR 

PrapoMdRulM: 

103 31370 

210 30512 

32CFR 

1 73 30839 

191 30990 

199 28873.30994 

239a. 30676 
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239b 30676 

375 30996 

385 29329.  30754 

386 29454 

387 29330.  30754 

389 29455 

706 30426 

838 30253 

33CFR 

1 30259 

100 29456.  29457,  29676- 

29678,31326.31856 

110 29032 

117 28883.  29032.  29034, 

29680.30260.31857 
165 29458.  29678.  30261, 

30839,31858,31859 
Propo— d  RuteK 

1 1 7 30314 

165 28890 

166 29058 

34CFR 

31 31820 

327 29988 

675 30182 

706 30790 

707 30790 

708 30790 

Propo— dRuteK 

74 31580 

75 31 580 

76. 31 580 

77 31580 

237 31580 

263 31 580 

300 31 580 

356 31 580 

56^ 31 580 

630 31 580 

653 31 580 

762 31 580 

36CFR 

7 29681 

ProposMi  RuIM! 

7 28891.  30849 

1 3 29746 

222 30954 

37CFR 

202 29887 

Proposod  RuIm: 

202 29923 

38CFR 

4 30261 

21 28883 

PropoMd  RutM: 

21 30314 

39CFR 

23^ 29460 

PropOMd  RutaK 

111 29483.  29748,  30452 

232 29750 

40CFR 

23 29320 

52 28884,  29890,  30020. 

30224, 30427,  30428, 

30998.31328,31329. 

31860,31861 

60 29681 

62 30051,31862 


82 30566 

148 30908 

152 30431 

153 30431 

156 30431 

158 30431 

162 30431 

163 30431 

166 29037 

168 29037 

180 29891,  30053,  30676, 

30999 
261 29038,  29988,  30055, 

31330 

264 31138 

265 31138 

266 31138 

268 31138 

271 29460.  29461,  31000. 

31138 

272 30054 

300 30002 

370 29331 

700 31 248 

761 29114 

799 31804 

PropoMd  Ri4m: 

35 29194 

50 29346 

51 29346 

52 29236-29242,  30239, 

30850,31049 

58 29346 

61 31801 

82 30604 

141 31516 

1 42 291 94,  31 51 6 

145 30852 

180 29244,  31049.  31050 

228 31052 

248 29166 

261 28892,  29058.  29067 

300 29484,  30005,  30452 

304 29428 

799 31814 

41CFR 

101-7 29045 

1 01  -26 29234 

101-40 29046 

101-47 29892 

105-56 31863 

201-1 30706 

201-2 30706 

201-11 29051 

201-23 30706 

201-24 30706 

201-30 29051 

201-31 29051 

201-32 29051 

Proposed  RuIm: 

101-1 28895 

1 05-1 28896 

42CFR 

498 31334 

Proposed  Rules: 

74 29590 

405 29486,  29590,  31888 

410 29486 

413 31888 

416 29590 

433 30317,31801 

440 29590 

482 29590 

483 29590 


488 29590 

489 29486 

493 29590 

1003 29486 

43CFR 

3000 31867.31958 

3100 31866,  31867.  31958, 

31959 

3110 31867,31958 

3120 31867.31958 

3130 31866,  31867,  31959 

3150 31866,31959 

3160 31866,  31867,  31958 

3180 31866,  31867,  31959 

3200 31866,  31867,  31958, 

31959 

3220 31959 

3280 31867 

5460 31001 

5470 31001 

8340 31002 

PubHc  Uwid  Orders: 

6686 30264 

Proposed  Rules: 

5450 31055 

44CFR 

64 29053 

65 31868 

67 31057,  31869,  31870 

Proposed  Rules: 

67 28896,  28897,  31892 

45CFR 

206 30432 

233 30432 

801 29894,30379 

1180 31336 

1607 30678 

46CFR 

25 31004 

30 28970 

98 28970 

151 28970 

153 28970 

382 31870 

Proposed  Rules: 

571 30852 

581 _ 30852 

47CFR 

0 29053 

1 28940 

32 30058 

64 29053 

69 30059 

73 29056,  29462-29464, 

29895-29897,  30840, 
30841,31339,31340 

87 28940 

94 30059 

300 30060 

Proposed  Rules: 

1 30853,31377 

2 30075 

22 30075 

36 29493 

73 29493,  29751,  29925- 

29927,  30076,  30853. 
30854,31894 

74 29493 

80 30075 

90 30075 

94 30853.  31377 


48CFR 

208 29332 

252 29332 

504 30841 

505 28885 

514 28885,30841 

515 30841 

522 30841 

525 28885 

532 30841 

534 30841 

536 30841 

537 30841 

552 30841 

553 30841 

1246 30176 

1252 31006 

1505 31871 

1506 31871 

Proposed  Rules: 

2 30818 

14 30818 

15 30818 

52 30818,31280 

215 29347 

927 29494 

49CFR 

7 30265 

191 29800 

195 29800 

571 30433,  30680,  31007 

580 29464 

585 30434 

1150 31341 

Proposed  Rules: 

24 28995 

393 31378 

571 30855,31378,31379, 

31712,31716 

1004 29498 

1041 29498 

1 042 29498 

1152 29245 

1312 31720 

50CFR 

17 29335 

20 29897,  31341,  31612 

23 30682 

215 28886 

285 30845,  31701 

611 29337.  31009 

661 29235.  29337,  29467, 

30285.30286,31343, 
31344.31872 

663 29338.  29480.  29907. 

31009 

641 30846 

672 31010 

674 31010 

Proposed  Rules: 

14 30077 

17 31721-31723 

20 30622 

80 29500 

216 31725 

600 30082 

601 30082 

604 30082 

605 30082 

611 30322 

625 29549.  31416 

672 30322.  31728 

675 30322 


IV 
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681 31381 

UST  OF  PUBUC  LAWS 

Not*:  No  public  bills  wtiich 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  irx:lusion 

in  today's  List  of  Public 

Laws. 

Last  List  August  17.  1988 


1988 


UMI 
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CFR  CHECKLIST 


™ 6.50 

11.00 

™ 19.00 

17.00 

10  Parts: 

<>-50 18.00 

51-199 14.00 

aOO-399 UXX) 

400-499 13.00 

500-End 24.00 

11  10.00 

12  Parts: 

1-199..._ 11.00 

200-219 10  00 

220-299 

300-499 

S00-S99 

60a-Cnd „ 

13 

14  Parts: 

1-59 


14.00 

13.00 

18.00 

„ 12.00 

20.00 

21.00 

60-139 19.00 


Revision  DM* 
Jon.  1.  1988 

>  Jan.  I,  1988 
ion.  1,  1988 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
pt4>iished  weekly,  tt  is  arranged  in  the  order  of  CFR  titles,  prices,  artd 
revTskxi  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  tjeen  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Offrce. 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 

the  daily  Federal  Register  as  they  become  available. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  sat, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whrch  is  revised  monthly. 

The  anrual  rate  for  subscription  to  all  revised  volumes  is  $595.00 

domestic  $148.75  additional  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Printing  Office, 

Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-3238  from  8«0  a.m.  to  4:00  p.m.  eastern  time.  Monday— Friday 

(except  holidays). 

T»B«  Prto* 

1, 2  (2  Reserved)  $10.00 

3  (1987  Conpilation  and  Parrs  100  and  101)  11.00 

*  14.00 
5  Parts: 

1-699 „ 14.00 

700-1199 15.00 

I20a-M.  6  (6  Reswved) 1 1.00 

7Par(K 

»-M 15.00 

27-45 11.00 

46-51„.._ 16.00 

5'- — 23.00 

53-209 18.00 

210-299 _ 22.00 

300-399 11.00 

400-699 17.00 

700-899 22  00 

900-999 26.00 

1000-1059 __ 15  00 

1060-1 1 19 12  00 

1120-1199...„ 11.00 

1200-1499.... „ 17  00 

1500-1899.... 9.50 

1900-1939 11.00 

1940-1949 21.00 

1950-1999 18  00 

2000-End.„ _„ 

8 

9  Parts: 

1-199 „ _„ 

200-tnd 


Jan. 
Jan. 
Jon. 


1.1988 
1,1988 
1,  1988 


Jan.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan 
Jan 
Jan 
Jan 
Jon 
Jan 
Jon 
Jan 
Jan 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jon.  1 
Jan.  1 


1988 

1988 

1988 

1988 

1,1988 

1,1988 

1,1988 

1.1988 

1,  1988 

1.1988 

1,  1988 

1,  1988 

1,  1988 

1,  1988 


1988 
1988 
1988 
1988 
1988 
1988 


Jan. 
Jan. 


1,  1988 
1.  1988 


Jan 

Jan 

>Jan 

Jan 


1,1988 
1,  1988 
1.1987 
1.1988 
Jai.  1.  1988 
July  1,  1988 


1.1988 
1.1988 
1,1988 
1,  1988 
Jon.  1,  1988 
Joe.  1.  1988 
Jan.  1.  1988 


J«. 
Jon. 
Jon. 
Jon. 


Jon. 
Jon. 


1.1988 
1.  1988 


Vn»  Price 

140-199 9.50 

200-1199 20.00 

1200-€nd „ „ 12.00 

15  Parts: 

fr-299 10.00 

300-399 20.00 

400-End 14.00 

16  Parts: 

0-149 12.00 

150-999 13.00 

1000-€nd 19.00 

17  Parts; 

1-199 14.00 

200-239 14.00 

240-Eiid 21.00 

18  Parts: 

1-149 15.00 

150-279 12  00 

280-399 13.00 

400-&id 9.00 

19  Parts: 

1-199 27.00 

200-End 5.50 

20  Parts: 

1-399 12.00 

400-499 23.00 

500-6id 25.00 

21  Parts: 

1-99 12.00 

100-169 14.00 

170-199 16.00 

200-299 5.00 

30(M99 26.00 

500-599 20.00 

600-799 7.50 

800-1299 16.00 

1300-End 6.00 

22  Parts: 

1-299 20.00 

300-£nd 13.00 

23  16.00 

24  Parts: 

0-199 15.00 

200-499 26.00 

500-699 9.50 

700-1699 _ 19.00 

1700-EikI 15.00 

25  24.00 

26  Parts: 

§S  1.0-1-1.60 13.00 

iS  1.61-1.169 _ 23.00 

m. 170-1.300 _ 17.00 

§51.301-1.400 - 14.00 

§51.401-1.500 „ 24.00 

§§  1.501-1.640 15.00 

§§  1.641-1.850 17.00 

§§  1.851-1.1000 28.00 

§§  1.1001-1.1400 16.00 

§§  1.1401-End 21.00 

2-29 19.00 

30-39 14.00 

40-49 13.00 

50-299 15.00 

300-499 15.00 

500-599 8.00 

600-£nd 6.00 

27  Parts: 

1-199 „ 23.00 

200-Cnd 13.00 

28  23.00 


Revision  Date 

Jon  1 

1986 

Jon.  1 

1988 

ion.  1 

1988 

Jan.  1 

1988 

Jon.  1 

1988 

Jon.  1 

1988 

Jon.  1 

1988 

Jon.  1 

1988 

Jon.  1 

1988 

Apr.  1 

1988 

Apr.  1 

1988 

Apr  1 

1988 

Apr.  1 

1988 

Apr.  1 

1988 

Apr.  1 

1988 

Apr.  1 

1988 

Apr.  1, 

1988 

Apr.  1 

1988 

Apr.  1, 

1988 

Apr.  1, 

1988 

Apr.  1. 

1988 

Apr.  1. 

1988 

Apr.  1, 

1988 

Apr.  1. 

1988 

Apr.  1. 

1988 

Apr.  1, 

1988 

Apr.  1, 

1988 

Apr.  1. 

1988 

Apr.  1. 

1988 

Apr.  I, 

1988 

Apr.  1, 

1988 

Apr.  1, 

1988 

Apr.  1. 

1988 

Apr.  1. 

1968 

Apr.  1. 

1988 

Apr.  1, 

1988 

Apr.  1. 

1988 

Apr.  1, 

1988 

Apr.  1. 

1988 

Apr.  1. 

1988 

Apr.  1, 

1988 

Apr,  1, 

1988 

Apr.  1, 

1988 

Apr.  1, 

1988 

Apr.  1. 

1988 

Apr.  1. 

1988 

Apr,  1, 

1988 

Apr.  1, 

1968 

Apr.  1. 

1988 

Apr  1, 

1988 

Apr.  1, 

1988 

Apr.  1, 

1986 

Apr.  1, 

1988 

Apr.  1. 

1986 

^-Apr.  1, 

1980 

Apr.  1. 

1986 

Apr.  1, 

1968 

Apr.  1, 

1988 

July  1, 

1987 

VI 
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THI« 


Pr<c«       Revision  Data 


29  Parts: 

0-99 16.00  July  1, 

100-499 7.00  July  1, 

500-899 24.00  July  1, 

900-1899 10.00  July  1, 

190&-1910 28.00  July  1, 

1911-1925 6.50  July  1, 

1926 10.00  July  1, 

1927-6id 23.00  July  1, 

30  Parts: 

0-199 20.00  July  1, 

200-699 8.50  July  1, 

700-End 18.00  July  1, 

31  Parts: 

0-199 12.00  July  1, 

200-£nd 16.00  July  1, 

32  Parts: 

1-39,  Vol.  1 15.00  *  July  1, 

1-39,  Vol.  n 19.00  «July  1, 

1-39,  Vol.  in 18.00  *Joly  1, 

1-189 20.00  July  1, 

190-399 23.00  July  1, 

400-629 21.00  Jo»y  1, 

630-699 13.00  "July  1, 

700-799 15.00  July  1, 

800-£nd 16.00  July  1, 

33  Parts: 

1-199 27.00  July  1, 

200-EiKl 19.00  July  1, 

34  Parts: 

1-299 20.00  July  1, 

300-399 11.00  July  1, 

400-6id 23.00  July  1, 

35  9.00  July  1, 

36  Parts: 

1-199 12.00  July  1, 

200-fnd 19.00  July  1, 

37  13.00  July  1, 

38  Parts: 

0-17 21.00  July  1, 

18-6hI 16.00  July  1, 

39  13.00  Julyl, 

40  Parts: 

1-51 21.00  July  1, 

52 26.00  July  1, 

53-60 24.00  July  1, 

61-80 12.00  July  1, 

81-99 25.00  July  1, 

100-149 23.00  July  1, 

150-189 18.00  July  1, 

190-399 29.00  July  1, 

400-424 22.00  July  1, 

425-699 21.00  July  1, 

700-End 27.00  July  1, 

41  Chapters: 

1,  1-1  to  1-10 13.00  •  July  1, 

1,  1-11  to  Appendix,  2(2  Res«rved) 13.00  "Julyl, 

3-6 14.00  "July  1, 

7 6.00  'July  1, 

8 4.50  "July  1, 

9 13.00  "July  1, 

10-17 9.50  "July  1, 

18,  Vol.  I,  Ports  1-5 13.00  •  July  1, 

18,  Vol.  n.  Pom  6-19 13.00  •  July  1, 

18,  Vol.  Ill,  Ports  20-52 13.00  •  July  1, 

19-100 13.00  "July  1, 

1-100 10.00  July  1, 

101 23.00  July  1, 

102-200 11.00  July  1, 

201-£nd 8.50  July  1, 


987 
987 
987 
987 
987 
987 
987 
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42  Parts: 

1-60 15.00 

61-399 5.50 

400-429 : 21.00 

430-&id 14.00 

43  Parts: 

1-999 15.00 

1000-3999 24.00 

4000-End 11.00 

44  18.00 

45  Parts: 

1-199 14.00 

200-499 9.00 

500-1199 18.00 

1200-&d 14.00 

46  Parts: 

1-40 13.00 

41-69 13.00 

70-89 7.00 

90-139 12.00 

140-155 12.00 

156-165 14.00 

166-199 13.00 

200-499 19.00 

500-End 10.00 

47  Parts: 

0-19 17.00 

20-39 21.00 

40-69 10.00 

70-79 17.00 

80-&id 20.00 

48  Chapters: 

1  (Ports  1-51) 26.00 

1  (Ports  52-99) 16.00 

2  (Ports  201-251) 17.00 

2  (Ports  252-299) 15.00 

3-6 17.00 

7-14 24.00 

15-€nd 23.00 

49  Parts: 

1-99 10.00 

100-177 25.00 

178-199 19.00 

200-399 17.00 

400-999 22.00 

1000-1199 17.00 

1200-6id 18.00 

50  Parts: 

1-199 16.00 

200-599 12.00 

600-6id 14.00 

Cn  Index  ond  rmdings  Aids 28.00 

Complete  1988  CFR  set 595.00 

Microfiche  CFR  EdHion: 

Complete  set  (one-time  mailing) 125.00 

Compiate  set  (one-time  moiling) 1 15.00 

Subscription  (mafled  as  issued) 185.00 

Subscription  (moiled  as  issued) 185.00 

kKfividud  copies 3.75 

'  Because  frtto  3  is  on  onnud  compjlolian,  Ms  vohiiM  and  al  pravious  vohmMS  ihouW  be 
rotaineo  as  a  piiinuiwnt  rcMrwm  source. 

'No  amendnwnts  to  His  vohmw  w«ra  praimilgalad  during  llw  poriod  Jon.  1,  1987  M  Doc. 
31,  1987.  Tht  OK  volunio  issued  January  1,  1987,  should  bo  rtlainod. 

*  No  omondmonts  to  lias  vohimt  wore  promulgalod  during  llw  poriod  Apr.  1.  1980  to  March 
31,  1988.  The  CHI  volumo  issuod  as  of  Apr.  1,  1980,  should  be  relainod. 

*  The  July  1,  198S  odHion  of  32  OS  Ports  1-189  contains  o  noto  onty  for  Ports  1-39 
indusJvt.  For  Iht  full  loxt  of  Hw  Defonsc  Acquisition  Roguiolions  in  Ports  1-39,  consult  the 
Ihroo  CFR  volumes  issuod  as  of  July  1,  1984,  containing  those  parts. 

'tto  omondmonts  to  this  vohmM  war*  prowulgatod  during  Itio  poriod  July  1,  1986  to  Juno 
30.  1988.  Tho  CFR  volume  Issuod  as  of  July  1,  1986.  should  bo  retoinod. 

"The  July  1,  198S  odHion  of  41  CFR  Chopters  1-100  contoins  o  note  only  lor  Oioptors  1  to 
49  inckisive.  For  the  tun  text  of  precuioiiioiil  rogulotions  in  Onptors  1  to  49,  consult  tho  olevan 
CFR  vohxnes  issuod  as  of  July  1,  1984  containing  those  chapters. 
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Agricultural  Marketing  Service 

PROPOSED  RULES 

Onions  (Vidalia)  grown  in  Georgia,  32054 

Agriculture  Department 

See  also  Agricultural  Mariieting  Service;  Animal  and  Plant 
Health  Inspection  Service;  Federal  Grain  Inspection 
Service;  Food  Safety  and  Inspection  Service;  Foreign 
Agricultural  Service;  Forest  Service 

RUI.ES 

Organization,  functions,  and  authority  delegations: 
Administration,  Assistant  Secretary,  et  al.;  relating  to 
drug-free  workplace  program,  32029 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Brucellosis — 
Tattoo  use  restriction  for  identiHcation  of  sows  and 
boars;  c(H«ction.  32029 
NOTICES 
Meetings: 
Contagious  equine  metritis  program,  32087 

Coast  Guard 

RULES 

Tank  vessels,  etc.: 
Fire  rated  boundary  bulkheads;  ventilation  penetrations, 
32050 

Commerce  Department 

See  also  Foreign-Trade  Zones  Board;  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  32088 

Congressional  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit  Control 
ReafBrmation  Act  (Gramm-Rudman-HoUings): 
Sequestration  report  to  Congress  and  OMB  [Editorial 
Note:  This  document,  appearing  at  page  31970  (not 
31968)  in  the  Federal  Register  of  August  22,  1988,  was 
incorrectly  listed  under  Management  and  Budget 
Office  in  that  issue's  table  of  contents.] 

Defense  Department 

See  also  Defense  Logistics  Agency 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
32090 
(2  documents) 

Defense  Logistics  Agency 

NOTICES 

Privacy  Act;  systems  of  records,  32091 


Education  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

32092 
Grantback  arrangements;  award  of  funds: 
New  Jersey,  32092 
New  York,  32094 
Grants;  availabihty,  etc.: 
Handicapped  education  research  program,  32095 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Funding  priorities,  32188 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Atlantic  Fuels  Marketing  Corp.,  32119 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 
NOTICES 

Environmental  statements;  availability,  etc.: 
Green  River,  UT,  32096 
(2  documents] 

Environmental  Protection  Agency 

RULES 

Air  quaUty  implementation  plans;  approval  and 
promulgation;  various  States: 
Tennessee,  32049 
PROPOSED  RULES 
Air  quahty  implementation  plans: 

Air  quality  modeling  conference,  32081 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
32102 

Executive  Office  of  the  President 

See  Management  and  Budget  Office;  Presidential 
Documents 

Export  Administration 

See  International  Trade  Administration 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing,  32030 

Cessna,  32031 
Control  zones,  32033 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing,  32077,  32080 
(2  documents) 

Fokker,  32078 
Rulemaking  petitions;  summary  and  disposition,  32077 
NOTICES 

Exemption  petitions;  summary  and  disposition,  32136,  32137 
(2  docimients) 
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NOTICES 

Agency  information  collection  activities  under  OMB  review. 

32103 

(2  documents) 
Meetings: 
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Federal  Energy  Regulatory  Commission 
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Civil  penalties  assessment  procedures,  32035 
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directorate  filings,  etc.: 

Niagara  Mohawk  Power  Corp.  et  al..  32100 
Natural  gas  certificate  filings: 

Interstate  Power  Co.  et  al.,  32101 
Preliminary  permits  surrender 

Adirondack  Hydro  Development  Corp.,  32102 
Applications,  hearings,  determinations,  etc.: 

Mississippi  River  Transmission  Corp.,  32102 

Federal  Financial  Institutions  Examination  Council 

NOTICES 

Bank  call  report  data  submission,  32104 
Federal  Grain  inspection  Service 

NOTICES 

Hard  Red  Spring  wheat  protein  determinations;  near 
infrared  reflectance  instruments  calibration,  32087 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  32141 
Applications,  hearings,  determinations,  etc.: 

County  Bancorporation,  Inc.,  32105 

Pettey,  Miller  M.,  et  al,  32105 

Southern  Michigan  Bancorp,  Inc.,  32106 

Food  and  Drug  Administration 

NOTICES 

Human  drugs: 

Export  applications — 
Recombigen*  HTV  EIA  test  kits,  32106 
Meetings: 

Advisory  committees,  panels,  etc.,  32107 

Consumer  information  exchange,  32108 

Food  Safety  and  inspection  Service 
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Meat  and  poultry  inspection: 
Imported  products;  movement  prior  to  reinspection; 
prohibition.  32060 

Foreign  Agricultural  Service 

NOTICES 

Import  quotas  and  fees: 
Dairy  import  licenses,  32087 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Oklahoma — 
General  Motors  Corporation  Auto  Assembly  Plant. 
32088 


Forest  Service 
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Environmental  statements;  availability,  etc.: 
Coronado  National  Forest,  AZ;  Mt.  Graham  astrophysical 
area,  32088 

General  Services  Administration 

PROPOSED  RULES 

Federal  Information  Resources  Management  Regulation: 
ADP  equipment — 
Paperwork  Reduction  Reauthorization  Act; 
implementation;  correction.  32085 

Healtti  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  National  Institutes 
of  Health 

NOTICES 

Federal  claims  collection;  interest  rates  on  overdue  debts, 
32106 

Indian  Affairs  Bureau 

NOTICES 

Irrigation  projects;  operation  and  maintenance  charges: 
San  Carlos  Irrigation  Project,  AZ,  32109 

interior  Department 

See  also  Indian  Affairs  Bureau;  Land  Management  Biu-eau; 

Minerals  Management  Service;  National  Park  Service; 

Surface  Mining  Reclamation  and  Enforcement  Office 
NOTICES 
Privacy  Act;  systems  of  records,  32108 

intematlonal  Trade  Administration 

NOTICES 

Antidumping: 
Anhydrous  sodium  metasilicate  from  France,  32089 
Petroleum  wax  candles  from  China,  32089 

Interstate  Commerce  Commission 

NOTICES 
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New  York,  Susquehanna  and  Western  Railway  Corp., 
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Mid-Louisiana  Rail  Corp.,  32117 

Southern  Railway  Co.,  32118 

Soudvail  Corp.,  32119 

Labor  Department 

See  Employment  and  Training  Adminisbration;  Mine  Safety 
and  Health  Administration 
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Cook  Inlet  Region.  Inc.,  32110 

Doyon.  Ltd.,  32110 
Coal  leases,  exploration  licenses,  etc.: 

Wyoming,  32110 
Environmental  statements;  availability,  etc.: 

California  Desert  Distiict  Army  National  Training  Center. 
Fort  Irwin.  CA  32110 
Meetings: 

Miles  City  District  Advisory  Council.  32111 

Oregon;  helicopter  and  motorized  vehicle  use  in  gathering 
wild  horses  and  burros.  32111 
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Fishery  conservation  and  management: 
Gulf  of  Alaska  groundfish,  32051 
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Alaska  et  al.,  32112 
Paridands  cntena;  management  policies,  proposed; 

availability.  32113 

Nuclear  Regulatory  Commission 
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Production  and  utilization  facilities;  domestic  licensing: 
Nuclear  power  reactors;  standard  design  certifications; 
and  combined  licenses;  early  site  permits.  32060 
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Meetings: 
Nuclear  Waste  Advisory  Committee.  32120 
Nuclear  Waste  and  Reactor  Safeguards  Advisory 
Committees 
Proposed  schedule.  32121 
Meetings;  Sunshine  Act.  32141 
Applications,  hearings,  determinations,  etc.: 
Consumers  Power  Co..  32123 
Illinois  Power  Co..  32124 
Northeast  Nuclear  Energy  Co.,  32124 


Wrangler  Laboratories  et  al.,  32125 
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See  Management  and  Budget  Office 
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services;  Government  agency  use,  32053 
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Update,  32132 

Presidential  Documents 
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Senior  Citizens  Day,  National  (Proc.  5847),  32193 

Public  Health  Service 

See  Food  and  Drug  Administration;  National  Institutes  of  " 
Health 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicabiltty  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  booths  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  2 

Revision  of  Delegations  of  Authority 
agency:  Department  of  Agriculture. 


action:  Final  rule. 


summary:  This  document  revises  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  the  general 
officers  of  the  Department  to  reflect  the 
delegation  of  certain  functions  relating 
to  the  USDA  Drug-Free  Workplace 
Program. 

EFFECTIVE  DATE:  August  23, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Wilson.  Director,  Office  of 
Finance  and  Management,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  (202)  447-8345. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Agriculture  has  instituted 
a  Drug-Free  Workplace  Program  which 
calls  for  the  designation  of  certain 
positions  within  USDA  to  be  included  in 
a  group  from  which  random  selections 
will  be  made  for  drug  testing.  Employees 
holding  these  positions  so  designated 
will  be  notified  and  given  the 
opportunity  to  appeal  the  inclusion  of 
their  position  in  the  drug-testing 
category.  A  USDA  official  is  to  be 
designated  as  the  final  appeal  officer  in 
such  cases.  This  document  delegates  to 
the  Assistant  Secretary  for 
Administration  the  authority  to 
designate  the  final  appeal  officer  and 
designates  the  Director  of  the  Office  of 
Finance  and  Management  as  the  final 
appeal  officer.  It  also  delegates  to  the 
Assistant  Secretary  for  Administration 
and  the  Director,  Office  of  Finance  and 
Management  the  authority  to  administer 
the  administrative  appeals  process 
related  to  the  inclusion  of  positions  in 
the  Testing  Designated  Position  listing  in 


the  USDA  Drug-Free  Workplace 
Program. 

This  rule  releates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  the  Federal  Register. 

Further,  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  12291.  Finally,  this  action  is  not  a 
rule  as  defined  by  Pub.  L.  97-354,  the 
Regulatory  Flexibility  Act,  and  thus  is 
exempt  from  the  provisions  of  that  Act. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
Agencies]. 

Accordingly,  Part  2,  Title  7.  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  Reorganization 
Plan  No.  2  of  1953,  except  as  otherwise 
stated. 

Sutipart  C— Delegations  of  Authority 
to  ttte  Deputy  Secretary,  ttie  Under 
Secretary  for  International  Affairs  and 
Commodity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

2.  Section  2.25  is  amended  by  adding  a 
new  paragraph  (b)(23)  to  read  as 
follows: 

§  2.25  Delegations  of  authority  to  the 
Assistant  Secretary  for  Administration 
***** 

(b)  Related  to  finance  and 
management.  •  *  * 

(23)  Administer  the  administrative 
appeals  process  related  to  the  inclusion 
of  positions  in  the  Testing  Designated 
Position  listing  in  the  USDA  Drug-Free 
Workplace  Program  and  designate  the 
final  appeal  officer  for  that  Program. 


Subpart  J— Delegations  of  Authority 
by  the  Assistant  Secretary  for 
Administration 

3.  Section  2.75  is  amended  by  adding  a 
new  paragraph  (a](24)  to  read  as 
follows: 

§  2.75    Director,  Office  of  Finar>ce  and 
Management 

[a)  Delegations.  *  *   * 

(24)  Administer  the  administrative 
appeals  process  related  to  the  inclusion 
of  positions  in  the  Tes'inp  Designated 
Position  listing  in  the  USDA  Drug-Free 
Workplace  Program  and  serve  as  the 
final  appeal  officer  for  the  Program. 

For  Subpart  C: 

Date:  August  17, 1988. 
Peter  C.  Myers, 

Acting  Secretary  of  Agriculture. 

For  Subpart  J: 
Date:  August  17, 1988. 
lohn  ].  Franke,  )r.. 

Assistant  Secretary  for  Administration. 
[FR  Doc.  88-19120  Filed  8-22-88;  8:45  am] 

BILUNG  CODE  3410-90-11 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 

[Docket  No.  88-085] 

Brucellosis;  Correction 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Technical  amendment. 

SUMMARY:  We  are  correcting  an  error  in 
the  brucellosis  quarantine  regulations 
concerning  restrictions  on  the  interstate 
movement  of  sows  and  boars  for 
breeding  purposes. 

EFFECTIVE  DATE:  August  23, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Dr.  R.D.  Hobbs,  Regulatory 
Communications  and  Compliance  Policy 
Staff.  VS,  APHIS,  USDA,  Room  827. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  301-436-8135. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  provisions  of  9  CFR  Part  78  et  seq. 
(referred  to  below  as  the  regulations) 
restrict  the  interstate  movement  of 
cattle,  bison,  and  swine  to  prevent  the 
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spread  of  brucellosis.  Subpart  D  of  the 
regulations  (§  S  78.30  through  78.34) 
contains  provisions  that  are  speciHc  to 
swine.  Paragraph  (b)  of  S  78.33  restricts 
the  interstate  movement  of  sows  and 
boars,  when  transported  for  breeding 
purposes. 

On  January  13. 1987,  we  published  a 
proposal  in  the  Federal  RegMter  (52  FR 
1336-1338,  Docket  No.  85-049)  to  amend 
the  regulations.  The  ftnal  rule  was 
published  in  the  September  8, 1987, 
Federal  Register  (52  FR  3379^-33800, 
Docket  No.  87-050). 

The  final  rule  differed  in  certain 
respects  from  the  original  proposal. 
Most  of  these  differences  were 
explained  in  the  "Supplementary 
Information"  porticNi  of  the  final  rule  as 
being  the  result  of  changes  made  in 
response  to  comments  from  the  public. 
The  one  exception  involved  the 
amendatory  language  for  S  78.33(b).  Our 
proposal  included  asterisks  indicating 
that  paragraph  (2)  of  §  78.33(b)  was  to 
remain  unchanged.  These  asterisks  were 
inadvertently  omitted  from  the  final  rule, 
resulting  in  the  deletion  of  paragraph  (2). 

The  provisions  that  were 
unintentionally  deleted  required  that 
any  sows  and  boars  moved  interstate 
for  breeding  purposes  be  accompanied 
by  a  certificate  containing  certain 
statements  and  be: 

1.  From  a  validated  brucellosis-free 
herd  or  state;  or 

2.  Negative  to  an  official  test  within  a 
certain  timefi'ame. 

This  correction  reinserts  these 
provisions  in  the  regulations,  where  they 
are  needed  to  assure  that  only 
brucellosis-free  sows  and  boars  will  be 
moved  interstate  for  breeding  purposes. 
To  accomplish  this  correction,  we  are 
also  redesignating  current  §  78.33(b)  as 
paragraphs  (b)  and  (b)(1)  of  §  78.33.  This 
redesigns  tion  is  only  a  formatting 
change  and  does  not  amend  any 
language  currently  in  the  regulations. 

List  of  Subjects  in  •  CFR  Part  78 

Animal  diseases.  Brucellosis,  Cattle, 
Hogs,  Quarantine,  Transportation. 

Accordingly,  9  CFR  Part  78  is 
correctly  amended  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  Part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l.  114g.  115, 
117, 120. 121, 123-128. 134b.  134f:  7  CFR  2.17. 
2.51  and  371.2(d). 

2.  Paragraph  (b)  of  S  78.33  is  revised  to 
read  as  CdUowk 


978.33    Sows  and  boars. 

***** 

(b)  Sows  and  boars  may  be  moved  in 
interstate  commerce  for  breeding  only  if 
the  sows  and  boars  are: 

(1)  Individually  identified  by  an 
official  eartag.  or  by  ear  notching  or  an 
ear  tattoo  that  has  been  recorded  in  the 
book  of  record  of  a  purebred  registry 
association.  This  identification  must  be 
accomplished  before  movement  in 
interstate  commerce  and  before  the 
sows  and  boars  are  mixed  with  swine 
from  any  other  source;  and 

(2)  (i)  From  a  validated  brucellosis- 
free  herd  or  a  validated  brucellosis-free 
state  and  accompanied  by  a  certificate 
which  states,  in  addition  to  the  items 
specified  in  S  78.1,  that  the  swine 
originated  in  either  a  validated 
brucellosis-free  herd  or  a  validated 
brucellosis-free  state;  or 

(ii)  Negative  to  an  official  test  within 
30  days  prior  to  interstate  movement 
and  accompanied  by  a  certificate  which 
states,  in  addition  to  the  items  specified 
in  S  78.1,  the  dates  and  results  of  the 
official  tests. 
***** 

Done  at  Washington,  DC,  this  18th  day  of 
August  1988. 
Lairy  B.  Slagle. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  88-19118  Filed  8-22-88;  &45  am] 

BILLING  CODE  3410-34-11 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  88-NM-13-AD;  Amdt  39-6007] 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Fmal  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  Boeing  Model  737  series 
airplanes  certified  for  operation  above 
35,000  feet,  which  requires  replacement 
of  cabin  pressure  safety  relief  valves. 
This  amendment  is  prompted  by  reports 
of  cabin  pressure  safety  relief  valves 
becoming  inoperative  due  to 
accumulated  moisture  freezing  in  the 
valves.  This  condition,  if  not  corrected, 
could  lead  to  excessive  pressure  buildup 
in  the  airplane  in  the  event  of  a 
pressurization  system  malfunction. 
EFFECnvi  DATE  October  3, 1988. 
ADDRESSes:  The  appUcable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 


3707.  Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Transport 
Airplane  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Robert  C.  McCracken,  Systems  and 
Equipment  Branch,  AN'M-130S: 
telephone  (206)  431-1947.  Mailing 
address:  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South.  C- 
68966,  Seattle,  Washington  98168. 

SUPMJEMCNTARV  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
replacement  of  cabin  pressure  safety 
relief  valves  on  Boeing  Model  737  series 
airplanes,  was  published  in  the  Federal 
Register  on  March  18, 1988  (53  FR  8928). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  its  members, 
coBimented  that  the  proposed  rule 
addressed  airplanes  certificated  up  to 
37,000  feet  which  could  be  interpreted 
to  cover  all  Model  737  airplanes.  It 
requested  that  the  proposed 
applicability  statement  be  clarified  to 
read  "certified  for  operation  above 
35,000  feet"  The  FAA  concurs  with  the 
recommendation.  The  intent  of  this  AD 
action  was  to  address  only  to  those 
airplanes  certificated  to  the  higher 
altitudes.  The  final  rule  has  been  revised 
accordingly.  The  FAA  has  determined 
that  this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  the  AD. 

ATA  questioned  whether  the 
proposed  modification  would  address 
the  problem  of  "sticky  sensors"  which 
the  FAA  is  attempting  to  solve,  and  also 
asked  how  icing  was  identified  as  the 
problem.  It  suggested  that  sticky  sensors 
in  these  valves  have  been  causing 
problems  for  years  and  requested  that 
the  AD  permit  periodic  checking  and 
cleaning  of  the  valves  as  an  alternate 
means  of  compliance  with  the  AD.  The 
FAA  notes  that  the  testing  used  to 
identify  the  sotirce  of  the  problem  was 
accomplished  in  the  Boeing  laboratory 
and  showed  cleariy  that  airplanes 
equipped  with  pressurization  systems 
certificated  for  altitudes  above  35,000 
feet  operate  at  a  higher  cabin 
differential  pressure  when  flying  at 
altitudes  above  28,000  feet.  Tliis  higher 
pressure  differential  results  in  the  safety 
valves  functioning  with  the  sensor 
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poppet  operating  off  its  seat,  thereby 
passing  air  and  moisture,  which 
condenses  and  eventuaDy  freezes, 
rendering  the  valve  inoperative,  lliis 
specific  problem  is  only  present  on 
airplanes  certificated  to  operate  above 
35.000  feet.  Therefore,  the  FAA  does  not 
concur  with  the  commenter  that  the 
problem  is  caused  by  contamination  and 
that  periodic  cleaning  would  be  a 
solution. 

The  ATA  also  noted  that  its  affected 
operators  will  have  to  modify  all  their 
airplanes  to  maintain  safety  valve 
interchangeability  with  their  other 
Model  737  airplanes,  and  requested  that 
the  FAA  change  the  economic  analysis 
to  reflect  this  increased  cost  The  FAA 
does  not  concur.  Since  the  rule  does  not 
require  modification  of  Model  737 
airplanes  certificated  for  operation  at 
the  lower  altitude,  such  modifications 
are  solely  at  the  option  of  the  operator, 
and  therefore,  the  associated  costs  are 
not  attributable  to  the  rule. 

Another  commenter,  the  Air  Line 
Pilots  Association  (AlJPA).  requested 
that  the  FAA  verify  that  the  problem 
with  the  cabin  safety  relief  valves  only 
occurs  on  aircraft  certificated  to  37.000 
feet.  This  commenter  recommended  that 
if  any  doubt  exists,  the  rule  should  be 
expanded  to  require  modification  of  all 
Model  737  airplanes.  For  the  reasons 
already  discussed,  the  FAA  does  not 
conciu"  with  the  commenter's 
recommendation,  and  the  final  rule  has 
not  been  revised. 

The  final  rule  has  been  revised  to 
remove  all  references  to  the  use  of  "later 
FAA-approved  revisions  of  the 
applicable  service  bulletin,"  in  order  to 
be  consistent  with  FAA  policy  in  that 
regard.  The  FAA  has  determined  that 
this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  the  AD, 
since  later  revisions  of  the  service 
bulletin  may  be  approved  as  an 
alternate  means  of  compliance  with  this 
AO,  as  provided  by  paragraph  B. 

After  a  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  proposed  rule,  with  the 
changes  previously  noted. 

It  is  estimated  that  312  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  4 
meuihours  per  airplane  to  accompUsh  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figiu«s,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $49,920. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 


the  authority  in  the  Federal  Aviation  Act 
of  1858,  as  amended  (49  U.S.C.  1301,  et 
seg.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accmiance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  28, 
1979);  €md  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few,  if  any.  Model  737 
airplanes  are  operated  by  small  entities. 
A  final  evaluati(Hi  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket 

List  of  Subjects  m  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Antfaority:  46  U.S.C.  1354(a),  1421  and  1423: 
48  U.S.a  10e(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.88. 

S  39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 
Boeing:  Applies  to  Model  737  series 

airplanes,  which  have  been  approved  for 
operation  above  35,000  feet  certificated 
in  any  category.  Compliance  required 
within  the  next  15  months  after  the 
effective  date  of  this  AD,  unless 
presiously  accompUshed. 
To  prevent  fuselage  pressures  in  excess  of 
design  limits  due  to  freezing  of  cabin  pressure 
safety  relief  valves  if  pressurization 
malfunctions  occur,  accomplish  the  following: 

A.  Replace  the  cabin  pressure  safety  relief 
values  (2)  in  accordance  with  Boeing  Service 
Bulletin  737-21-1906,  dated  December  10, 
1987. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  on  acceptable  level  of  safety,  may 
be  used  when  approved  l>y  the  Manager, 
Seattle  Transport  Airplane  Office,  FAA, 
Northwest  Mountain  Region. 


Noto.— The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Transport  Airplane  Office. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplislmient  of  the  rework  required  by 
this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  docmnents  firjm  the 
manufacttver  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  These 
documents  may  be  examined  at  the 
FAA  Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  Seattle  Transport 
Airplane  Office,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

This  amendment  becomes  effective 
October  3, 196a 

Issued  in  Washington,  E)C  on  August  16, 
1968. 

Thoiaaa  B.  McSweany, 

Acting  Director,  Office  of  Airworthiness. 
[FR  Doc  86-19027  FUed  8-22-88;  6:45  am] 
I  CODE  4S10-1S-« 


14  CFR  Part  39 

[Dodwt  No.  M-CE-Oe-AO;  AmdL  39-6004] 

Alrworthlne—  Dii  ectlvea,  Cessna 
Models  402B,  402C.  404,  F406, 421C 
and  441  Akplanos 

aoency:  Federal  Aviation 
Administration  (FAA),  DOT. 

actkm:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
appbcable  to  Cessna  Models  402B,  402C 
404,  F408. 421C,  and  441  airplanes, 
which  requires  structural  reinforcement 
of  Enviroform  type  passenger  seats. 
Reports  have  been  received  of  seats 
separating  from  the  seat  base.  The 
actions  specified  in  this  AD  will 
reinforce  this  interface,  preclude  failure 
of  the  seats,  and  help  prevent  severe 
injury  or  fatalities  to  the  occupants  in 
the  event  of  a  minor  crash. 

DATES:  Effective  Date:  September  22, 
1988. 

Compliance:  Required  within  the  next 
100  hours  time-in-service  after  the 
effective  date  of  this  AD,  unless  already 
accomplished. 

ADDRESSES:  Cessna  Service  Bulletins 
CAB87-16  and  CQB87-5.  both  dated 
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December  4. 1987.  and  MEB87-0.  Rev.  1. 
dated  February  19, 1988.  applicable  to 
this  AD  may  be  obtained  from  Cessna 
Aircraft  Company,  P.O.  Box  7704. 

Wichita.  Kansas  67277,  or  may  be 
examined  at  the  Rules  Docket  FAA 
Office  of  the  Regional  Counsel,  Room 
1558,  601  East  12th  Street,  Kansas  City, 
Missouri  64106. 

FOR  FURTHER  INFORMAHON  CONTACT: 
Lawrence  S.  Abbott,  Wichita  Aircraft 
Certification  Office,  FAA  Central 
Region.  ACE-120W.  1801  Airport  Road. 
Room  lOa  Wichita.  Kansas  67209; 
Telephone  (316)  946-4409. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  structiu'al  reinforcement  of 
Enviroform  type  passenger  seats  used  in 
certain  Cessna  Models  402B.  402C.  404. 
F406,  421 C,  and  441  airplanes  was 
published  in  the  Federal  Register  on 
April  8, 1988  (53  FR  11674).  The  proposal 
resulted  from  reports  that  have  been 
received  of  seat  tops  separating  from  the 
seat  base.  The  Enviroform  type 
passenger  seats  are  constructed  from 
two  parts  of  molded  composite; 
consisting  of  the  seat,  back  and  bottom, 
bonded  to  the  pedestal  (bottom)  at  their 
interfaces.  A  failure  of  the  bond  causes 
separation  uf  the  seat  and  pedestal. 
Such  failiu«s  resulted  in  Cessna  issuing 
Service  Letter  ME77-30,  and  Service 
Kits  SK  421-72  and  SK  421-78,  that 
provided  fasteners  and  a  doubler  to 
reinforce  the  bond.  AD  78-06-03, 
Amendment  39-3162  (43  FR  11969. 
March  23, 1978]  was,  in  turn,  issued  to 
require  compliance  with  the  Cessna 
Service  instructions  as  applicable  to 
those  Models  402B,  421B  and  421C 
airplanes  equipped  for  air  taxi 
operation.  Cessna  did  not  incorporate 
the  reinforcement  in  new  production 
seats  because  the  bonding  process  and 
acceptance  tests  had  been  altered  to 
correct  the  previous  discrepancies. 
Subsequently,  Cessna  began  production 
of  the  Models  402C,  404,  F406  and  441 
airplanes.  These  airplanes  were  not 
covered  by  AD  78-06-03.  The  FAA  has 
learned  that  there  have  been  three  seat 
failures  on  the  models  not  covered  by 
AD  78-06-03,  all  of  which  were  on  seats 
that  did  not  have  the  interface  fasteners. 
These  failures  have  been  attributed  in 
part  to  tandem  mounting  which  imposes 
loads  on  the  pedestal-seat  interface  that 
are  not  provided  for  in  Airworthiness 
Standards.  Since  failure  of  these  seats 
can  cause  severe  or  even  fatal  injury  to 
the  occupant,  Cessna  responded  by 
issuing  Service  Bulletins  CAB87-16  and 
CQB87-5,  both  dated  December  4, 1987, 
and  MEB87-fl.  Rev.  1.  dated  February  19. 
1988,  which  provide  instructions  for  the 


installation  of  Service  Kit  SK  421-135  on 
Enviroform  seats.  Since  the  condition 
described  herein  is  likely  to  exist  or 
develop  in  other  Models  402B.  402C,  404. 

F406. 421C  and  441  airplanes  of  the  stune 
design,  an  AD  was  proposed  that  would 
require  modffication  of  the  seat  per  the 
above  applicable  service  bulletins. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  public.  Accordingly,  the  proposal  is 
adopted  without  change. 

The  FAA  has  determined  that  this 
regulation  only  involves  771  airplanes 
(approximately  5400  seats).  The  cost  of 
modifying  these  seats  as  required  by  the 
AD  is  estimated  to  be  $929.60  per 
airplane.  The  total  cost  is  estimated  to 
be  $716,722  to  the  private  sector.  Few,  if 
any  small  entities  own  more  than  5 
affected  airplanes;  therefore,  the  total 
cost  of  this  inspection  is  less  than  the 
threshold  for  a  significant  economic 
impact. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regiilation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  FAR  as 
follows: 


PART  3»-[AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106{g}  (Revised.  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

$39.13    [Ammdml] 

2.  By  adding  the  following  new  AD: 

Cessna:  Applies  to  the  following  models  and 
serial  numbered  airplanes  certificated  in 
any  category: 

Model  and  Serial  Numbers 

402— 402B1047  through  402C1020 
404— 404-0001  through  404-0859 
F406— F40&-0001  through  F40e-0021 
421— 421C0055  through  421C1807 
441—441-0001  through  441-0362 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  tiiis  AD,  unless  already  accomplished. 

To  assure  structural  integrity  of  the  bond 
between  the  seat  and  seat  back  assembly 
(upper  part)  to  the  seat  pedestal  assembly 
(bottom  part)  of  Enviroform  type  passenger 
seats,  accompUsh  the  following: 

(a)  Install  the  structural  reinforcement 
provided  with  Cessna  Service  Kit  SK  421-135, 
dated  December  4, 1987,  on  each  Enviroform 
type  passenger  seat  in  accordance  with  the 
applicable  Cessna  Service  Bulletin  CAB87-1B, 
or  CQB87-5,  both  dated  December  4, 1987,  or 
MEB87-9.  Rev.  1,  dated  February  19, 1988. 

(b)  The  100  hour  compliance  time  for 
paragraph  (a)  of  this  AD  may  be  extended  up 
to  an  additional  10  hours  time-in-service  to 
allow  compliance  at  previously  scheduled 
maintenance  periods. 

(c)  Airplanes  may  be  flown  in  accordance 
with  Federal  Aviation  Regulation  21.197  to  a 
location  where  this  AD  can  be  accomplished. 

(d)  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office,  FAA  1801  Airport  Road,  Room  100. 
Mid-Continent  Airport,  Wichita,  Kansas 
67209. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document(8) 
referred  to  herein  upon  request  to 
Cessna  Aircraft  Company,  P.O.  Box 
7704,  Wichita.  Kansas  67277;  or  may 
examine  these  documents  at  the  FAA, 
Office  of  the  Regional  Counsel,  Room 
1558,  601  East  12th  Street.  Kansas  City, 
Missouri  64106. 

This  amendment  becomes  effective  on 
September  22, 1988. 

Issued  in  Washington,  DC,  on  August  12. 
1988. 

Thomas  E.  McSweeny, 

Acting  Director,  Office  of  Airworthiness. 
[FR  Doc.  88-19025  Filed  8-22-88;  8:45  am) 
MLUNQ  COOC  4S10-1S-M 
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14  CFR  Part  71 

[Akapae*  Docket  Na  W-ANE-11] 

Propoaed  Control  Zone  for  Boire  Field, 
Na8hua,NH 

AOENCV:  Federal  Aviation 
Administration,  DOT. 
action:  Pinal  rule. 


SUMMAirv:  This  amendment  designates  a 
control  zone  to  encompass  airspace 
surrounding  the  airport  of  Boire  Field, 
Nashua.  NH.  The  action  will  allow 
positive  control  of  aircraft  operations  in 
the  vicinity  of  the  airport  during 
instrument  meteorological  conditions. 
Airspace  affected  by  designation  of  the 
control  zone  extends  upward  from  the 
surface  of  the  ground  within  a  five-mile 
radius  of  the  airport,  with  an  extension 
needed  to  contain  IFR  arrival  and 
departure  operations.  The  control  zone 
is  planned  on  a  part  time  schedule  as 
follows: 

October  l-April  30.  from  atJO  a  jn. 
local  to  6:00  p.m.  local. 

May  1-September  30,  from  7«)  a.m. 
local  to  9:00  pan.  local. 
EFFECnVE  DATE  August  23, 198a 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Taylor,  Airspace  Specialist; 
Operations,  Procedures  and  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park:  Burlington,  MA. 
01803;  Telephone  617-270-2420. 
SUPPLEMENTARY  INFORMATION: 
History 

On  April  22. 1988.  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulation  (14  CFR  Part  71)  to  designate 
a  control  zone  to  encompass  airspace 
surrounding  Boire  Field.  Nashua.  NH. 
This  action  ivllj  allow  for  positive 
control  of  aircraft  operations  in  the 
vicinity  of  the  airport  during  instrument 
meteorological  conditions  and  enhance 
aviation  safety  in  that  area.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comnnenis  on  the  proposal  to  the 
FAA.  One  comment  objecting  to  the 
proposal  was  received  as  a  result  of  the 
Notice  of  Proposed  Rulemaking.  The 
commenter  objected  to  positive  control 
at  this  field.  The  FAA  believes  this 
designation  of  a  control  zone  will 
provide  necessary  protection  to  aircraft 
executing  instnunent  approaches  which 
have  been  developed  for  the  airport  An 
instrument  approach  procedure  requires 
the  designation  of  controlled  airspace  to 
protect  aircraft  utilizing  the  instrument 
approach.  Except  for  editorial  changes, 
this  amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.171  of 


Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.8D  dated  January  4, 
1988. 

The  Rule 

This  amendment  of  Part  71  of  the 
Federal  Aviation  Regulations  designates 
a  control  zone  to  encompass  airspace 
surrounding  Boire  Field.  Nashua,  NH. 
This  action  will  allow  for  positive 
control  of  aircraft  operations  in  the 
vicinity  of  the  airport  during  instrument 
meteorological  conditions  and  enhance 
aviation  safety  in  that  Area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regidations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034);  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  nde  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  7 

Aviation  safety,  Control  zone. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  die  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a)  1354fa).  1510: 
Executive  Order  10854,  49  U.S.C.  j06.(s) 
(Revised  Pub.  L.  97-449.  January  12, 1983);  14 
CFR  11.69. 

§  71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Naahua,NH    [New] 

Within  a  5  mile  radius  of  Boire  Field, 
Nashua,  NH  (lat.  42°4a'54"  N.,  Long.  71"30'55" 
W)  and  within  4  miles  each  side  of  the 
Manchester  VORTAC  249°  radial,  extending 
from  the  5-mile  radius  zone  to  3  miles 
southwest  of  the  VORTAC,  excluding  that 
portion  within  the  Manchester  Control  Zone. 
and  within  3  miles  each  side  of  303*  T  (319* 
M)  bearing  from  the  Lowis  NDB  (lat. 


42*49'24",  long.  71*36'10"  W.)  extending  from 
the  S-mile  radius  zone  to  8  miles  northwest  of 
the  airport.  This  control  zone  is  effective 
during  the  specific  days  and  time  established 
in  advance  by  a  Nobce  to  Airmen.  The 
effective  days  will  thereafter  be  continuously 
published  in  the  Airport /Facility  Directory. 

Issued  in  Burlington.  Massachusetts,  on 
August  9, 1988. 

laniM  I.  Lucas, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  88-19026  Filed  8-22-88:  8:45  am] 

nUJNG  COOC  4910-13-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  275 

[Rei.  No.  IA-1 135;  FHe  No.  S7-34-67] 

Recordkeeping  by  Investment 
Advisers 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Adoption  of  rule  amendments. 

summary:  The  Commission  is  adopting 
amendments  to  the  recordkeeping  rule 
imder  the  Investment  Advisers  Act  of 
1940.  The  amendments  require 
registered  investment  advisers  to  keep 
for  Commission  inspection  all  of  their 
advertisements  and  to  make  and  keep 
all  records  necessary  to  form  the  basis 
for  performance  information  in  their 
advertisements.  The  rule  amendments 
permit  Commission  staff  to  examine 
advisers'  advertisements  and  the  basis 
for  performance  information  in  their 
advertisements  for  compliance  with  the 
antifraud  provisions  of  the  Investment 
Advisers  Act  of  1940. 

EFFECTIVE  DATE:  October  20, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Dorothy  M.  Donohue,  Attorney,  or 
Robert  E.  Plaze,  Special  Counsel.  (202) 
272-2107,  Office  of  Disclosure  and 
Adviser  Regulation,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Mail  Stop  5-2,  Washington,  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission 
("Commission")  today  is  amending  Rule 
204-2  (17  CFR  275.204-2)  under  tiie 
Investment  Advisers  Act  of  1940 
("Advisers  Act")  (15  U.S.C.  80b-l  et 
seq.].  The  amendments,  among  other 
things,  require  an  adviser  that 
advertises  performance  to  maintain 
records  substantiating  any  periormance 
figure. 
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Diacusskm 

On  November  5, 1987.  the  Commission 
proposed  amendments  to  the  investment 
adviser  recordkeeping  rule  that  would 
require  registered  investment  advisers 
("advisers")  to  keep  all  of  their 
advertisements  and  all  documents 
necessary  to  form  the  basis  for 
performance  information  in 
advertisements  ("supporting  records"]. 
The  proposed  amendments  would 
require  advertisements  and  supporting 
records  to  be  kept  for  five  years  from 
the  end  of  the  fiscal  year  in  which  the 
advertisement  was  last  published  or 
otherwise  disseminated.*  The 
Commission  received  letters  from  four 
commenters,  all  of  whom  supported  the 
purpose  of  the  proposed  rule 
amendments — to  deter  the  use  of  false 
or  misleading  performance  information 
by  advisers.*  The  commenters  also 
suggested  specific  modifications  to  the 
proposed  recordkeeping  requirements. 
The  Commission  has  decided  to  adopt 
the  proposed  amendments  to  the 
recordkeeping  rule  substantially  as 
proposed,  but  modified  to  reflect  several 
of  the  comments  received. 

In  the  release  proposing  the 
amendments,  the  Commission  explained 
that  they  were  designed  to  permit 
examination  of  adviser  advertisements 
for  compliance  with  Rule  20e(4)-l  (17 
CFR  Z75.20e(4)-1)  under  the  Advisers 
Act  which,  among  other  things,  prohibits 
false  or  misleading  advertisements  by 
advisers.  None  of  the  commenters 
objected  to  the  requirement  that 
advisers  substantiate  advertised 
performance  information;  three, 
however,  were  concerned  that  the 
proposed  amendments  might  require 
advisers  advertising  the  performance  of 
managed  accoimts  to  keep  all 
documents  of  original  enby  bom  which 
information  is  inputted  into  an  adviser's 
client  accounting  system.  They  asserted 
that  this  would  require  an  adviser  to 
retain  a  considerable  amount  of  paper, 
the  storage  of  which  would  be  very 
expensive.  To  alleviate  these  concerns, 
the  Commission  has  clarified  the 
recordkeeping  requirement  for  advisers 
advertising  the  performance  of  managed 
accounts.  Rule  204-2(a](16].  as  adopted, 
permits  an  adviser  to  substantiate 
advertised  performance  by  retaining  all 
worksheets  necessary  to  demonstrate 
the  calculation  of  the  performance  or 
rate  of  return  of  all  managed  accounts 
("worksheets")  and  by  retaining  all 
account  statements,  if  the  statements 


reflect  all  debits,  credits,  and  other 
transactions  in  a  client's  account 
("account  statements").*  The 
Conunission  beUeves  that  account 
statements  prepared  for  cUents 
contemporaneously  with  the  period 
reported  will  ordinarily  be  sufficient  to 
substantiate  advertised  performance  of 
managed  accounts  when  accompanied 
by  worksheets  that  transform  the 
account  information  into  performance 
figures. 

If  advertised  adviser  performance 
consists  of  performance  other  than  that 
of  managed  accounts,*  the  adviser  is 
required  to  prepare  and  retain  whatever 
documents  are  necessary  to  substantiate 
performance  data.*  For  example,  under 
the  rule  as  adopted,  an  adviser 
advertising  the  performance  of  written 
recommendations  is  required  to 
document  the  nature  of  the 
recommendations,  when  they  were 
made,  and  any  assumptions  made  to 
compute  performance,  e.g.,  that  the 
customer  acted  on  the  reconunendations 
at  a  given  time.* 

Three  commenters  argued  that 
adoption  of  the  amendments  requiring 
advisers  to  substantiate  their  advertised 
performance  would,  in  effect  preclude 
advisers  who  have  not  retained  the 
required  dociunentation  from 
advertising  performance  data  for 
periods  prior  to  adoption  of  the 
amendments.  One  pointed  out  that 
advisers  are  only  required  to  keep  the 
type  of  records  necessary  to 
substantiate  the  performance  of 
managed  accounts  for  the  most  recent 
five  years.''  Three  commenters  pointed 


■  InvMtment  Adviten  Act  Ral.  No.  lOes  (Nov.  S. 
1987]  (62  FR  43343  (Nov.  12. 1867)). 

'  TIm  oomiiMnt  letter*  end  a  •amiiiary  of 
oomment*  prepared  by  die  Commieaioo  ataB  are 
contained  in  File  Na  S7-34-87. 


*  An  advieer  complying  with  paragraph  (a)(ie)  by 
retaining  account  ttatementi  muit  retain  all  account 
■tatementa,  whether  or  not  a  particular  account  it 
included  in  the  computation  of  a  performance  figure. 

*  Under  the  rule,  of  course,  an  adviser  must  be 
able  to  iubatantiate  each  performance  figure 
advertised. 

*  Investment  companies  have  been  able  to  comply 
with  rule  31a-l(a)  (17  CFR  24a31a-l(a)),  a  similar 
provision  requiring  investment  companies  to  retain 
all  "docimients  *  *  *  which  constitute  the  record 
forming  the  basis  for  financial  statements."  Rule 
31a-l(a)  is  almost  identical  to  Section  31(a)  (15 
U.S.C.  80a-31(a)]  of  the  Investment  Company  Act  of 
1940  (IS  U.S.C.  80a-l  stse^.).  Paragraph  (a)(ia)  of 
rule  2M-2,  as  proposed  and  adopted,  is  patterned 
after  rule  31a-l(a). 

*  Supporting  records  for  advertised  performance 
must  be  made  contemporaneously  with  the 
recommendations  or  asaumptions  made.  However, 
data  published  or  generated  subsequently  but 
accumulated  contemporaneously  with  the  events 
could  be  used  to  compute  and  substantiate 
advertised  adviser  performance  [e^..  Standard  and 
Poor  Corporation's  Daily  Stock  Prica  Record  could 
be  used  to  document  stock  prices  at  which  the 
adviser's  recommendatians  were  made  or  the 
closing  positiona  of  market  indices). 

*  See  Rule  204-2:  paragraph  (a)(3)  (memoranda  of 
orders  and  taistiuctioaa  relating  to  purchases  and 
sale*  of  secuiitla*  by  advlaer);  paragraph  (a)(7) 
(written  communication*  relating  to  aecnrities 


out,  however,  that  most  advisers  keep 
accoimt  statements.  The  Commission 
believes,  therefore,  that  advisers  should 
be  able  to  meet  the  revised  nde 
requirements  for  managed  accounts. 

Finally,  one  commenter  pointed  out 
that  the  proposed  amendments  would 
require  advisers  to  retain  and 
substantiate  performance  information  in 
documents  not  distributed  to  the  public. 
The  Commission  has  modified  the  rule 
amendments  to  require  an  adviser  to 
keep  all  of  its  advertisements  but  to 
except  from  the  recordkeeping  and 
substantiation  requirements 
communications  distributed  solely  to 
persons  connected  with  the  adviser.* 

Regulatory  Flexibility  Act  Analysis 

A  summary  of  the  Initial  Regulatory 
Flexibility  Analysis,  which  was 
prepared  in  accordance  with  5  U.S.C. 
603,  was  published  in  Investment 
Advisers  Act  Release  No.  1093.  No 
comments  were  received  on  this 
analysis.  The  Commission  has  prepared 
a  Final  Regulatory  Flexibility  Analysis, 
a  copy  of  which  may  be  obtained  by 
contacting  Dorothy  M.  Donohue. 
Division  of  Investment  Management. 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Mail  Stop  5-2. 
Washington.  DC  20549. 

List  of  Subjects  in  17  CFR  Part  275 

Investment  Advisers,  Reporting  and 
recordkeeping  requirements. 

Test  of  Rule 

Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  275-RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

1.  The  authority  citation  for  Part  275  is 
amended  by  adding  the  following 
citation: 

Authority:  Sec.  203. 15  U.S.C.  80b-3;  Sec. 
204, 15  U.S.C.  806b-4;  Sec.  206A.  15  U.S.C. 
80b-6A;  Sec.  211. 15  U.S.C.  80b-ll  '  *  *  Sec. 
275.204-2  is  also  issued  under  Sec.  206, 15 
U.S.C.  80b-6. 

2.  Section  275.204-2  is  amended  by 
revising  paragraphs  (a)(ll)  and  (e)(1), 


recommendations  and  purchase  and  sale  orders  by 
adviser):  paragraph  (a)(10)  (written  agreements 
between  adviser  and  clients):  paragraph  (a)(ll) 
(certain  advertisements  distributed  by  adviser  that 
recommend  the  purchase  or  sale  of  specific 
securities):  paragrapha  (b)  (1).  (2).  and  (3)  Uoumals, 
ledger  accounts,  and  copies  of  confirmabons 
relating  to  purchaae  or  sale  of  certain  securities  by 
adviser):  and  paragraph  (c)(1)  (records  relating  to 
purdiase  and  sale  of  certain  clients'  securities  by 
adviser). 
•  See  Rule  204-2(a)(ll)  (17  CFR  275JM-2(a)(ll)). 
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and  adding  paragraphs  (a)(16)  and  (e)(3) 
as  follows: 

S27S.204-2    Books  and  rwordt  fob* 
maintaimd  by  hiyvstmant  wMsors. 

(a)  •  *  • 

(11)  A  copy  of  each  notice,  circuit, 
advertisement,  newspaper  article, 
investment  letter,  bulletin  or  other 
communication  that  the  investment 
adviser  circulates  or  distributes,  directly 
or  indirectly,  to  10  or  more  persons 
(other  than  persons  connected  with  such 
investment  adviser),  and  if  such  notice, 
circular,  advertisement,  newspaper 
article,  investment  letter,  bulletin  or 
other  communication  recommends  the 
purchase  or  sale  of  a  speciHc  security 
and  does  not  state  the  reasons  for  such 
recommendation,  a  memorandum  of  the 
investment  adviser  indicating  the 
reasons  therefor. 

•  *        «        *        * 

(16)  All  accounts,  books,  internal 
working  papers,  and  any  other  records 
or  documents  that  are  necessary  to  form 
the  basis  for  or  demonstrate  the 
calculation  of  the  performance  or  rate  of 
return  of  any  or  all  managed  accounts  or 
securities  recommendations  in  any 
aotice,  circular,  advertisement, 
newspaper  article,  investment  letter, 
bulletin  or  other  communication  that  the 
investment  adviser  circulates  or 
distributes,  directly  or  indirectly,  to  10 
or  more  persons  (other  than  persons 
connected  with  such  investment 
adviser);  provided,  however,  that,  with 
respect  to  the  performance  of  managed 
accounts,  the  retention  of  all  account 
statements,  if  they  reflect  all  debits, 
credits,  and  other  transactions  in  a 
client's  account  for  the  period  of  the 
statement,  and  all  worksheets  necessary 
to  demonstrate  the  calculation  of  the 
performance  or  rate  of  return  of  all 
managed  accounts  shall  be  deemed  to 
satisfy  the  requirements  of  this 
paragraph. 

•  •        •        •        * 

(e)(1)  All  books  and  records  required 
to  be  made  under  the  provisions  of 
paragraphs  (a)  to  (c)(1),  inclusive,  of  this 
rule  (except  for  books  and  records 
required  to  be  made  under  the 
provisions  of  paragraphs  (a)(ll)  and 
(a)(ie)  of  this  rule),  shall  be  maintained 
and  preserved  in  an  easily  accessible 
place  for  a  period  of  not  less  than  five 
years  from  the  end  of  the  fiscal  year 
during  which  the  last  entry  was  made  on 
such  record,  the  first  two  years  in  an 
appropriate  office  of  the  investment 
adviser. 

(3)  Books  and  records  required  to  be 
made  under  the  provisions  of 
paragraphs  (a)(ll)  and  (a)(16)  of  this 


rule  shall  be  maintained  and  preserved 
in  an  easily  accessible  place  for  a  period 
of  not  less  than  five  years,  the  first  two 
years  in  an  appropriate  office  of  the 
investment  adviser,  from  the  end  of  the 
fiscal  year  during  which  the  investment 
adviser  last  published  or  otherwise 
disseminated,  directly  or  indirectly,  the 
notice,  circular,  advertisement, 
newspaper  article,  investment  letter, 
bulletin  or  other  communication. 

By  the  Commission. 
August  17. 1988. 
Shiriey  E.  HoUis. 
Assistant  Secretary. 

[FR  Doc.  88-19067  Filed  8-22-88;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  385 

[Docket  No.  RM87-24-000;  Order  No.  502] 

Procedures  for  the  Assessment  of 
Civil  Penalties  Under  Section  31  of  the 
Federal  Power  Act 

Issued  August  17, 1988. 

agency:  Federal  Energy  Regulatory 

Commission. 

action:  Final  Rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  a  final  rule  to  establish 
procedures  for  the  assessment  of  civil 
penalties  under  section  12  of  the  Electric 
Constmiers  Protection  Act  of  1986 
(ECPA). 

Under  the  final  rule,  hydroelectric 
licensees,  permittees  and  exemptees,  or 
any  persons  who  should  have  a  license 
under  or  exemption  bom  the  Federal 
Power  Act  but  do  not  are  subject  to 
civil  penalties  of  up  to  $10,000  per  day 
for  each  violation  of  Part  I  of  the  Act 
any  rule  or  regulation  issued  under  Part 
I  of  the  Act  any  term  or  condition  of  a 
license  or  permit  issued  under,  or 
exemption  issued  fit)m.  Part  I  of  the  Act 
or  a  compliance  order  issued  under 
section  31(a). 

EmcnvE  date:  This  final  rule  is 
effective  October  24, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julia  Lake  White,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20428,  (202)  357- 
8530. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 


Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
1000  at  the  Commission's  Headquarters. 
825  North  Capitol  Sti-eet  NE., 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  To 
access  CIPS,  set  your  communications 
software  to  use  300. 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit  The  full  text  of  this  final  rule 
will  be  available  on  CIPS  for  10  days 
from  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor,  La  Dom 
Systems  Corporation,  also  located  in 
Room  1000,  825  North  Capitol  Sti^et  NE., 
Washington,  DC  20428. 

Before  Commissioners:  Martha  O.  Hesse. 
Chainnan;  Charles  C.  Stalon  and  Charles  A. 
Trabandt. 

FINAL  RULE 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  issuing 
final  rules  establishing  procedures  for 
the  assessment  of  civil  penalties  under 
section  12  of  the  Electric  Consuirers 
Protection  Act  of  1986  (ECPA).» 

n.  Background 

ECPA  was  enacted  on  October  16, 
1988.  Section  12  of  ECPA  amended  the 
Federal  Power  Act  (Act)  by  adding  a 
new  section  31.'  Section  31  *  now 
authorizes  the  Commission  to  assess 
civil  penalties  in  certain  circumstances. 
The  Conunission  issued  a  notice  of 
proposed  rulemaking  (NOHR) 
establishing  procedures  for  the 
assessment  of  civil  penalties  on  August 
3, 1987.  The  NOPR  was  published  in  the 
Federal  Register  on  August  6, 1987.* 
Comments  were  to  be  received  by 
October  5, 1987.  Eight  comments  were 
filed.*  The  Commission  has  reviewed 


>  Pub.  L  No.  9B-<e5. 100  Stet  1243  (1966). 

*  Codified  at  16  U.S.C  823b. 

*  Section  references  are  to  aectiona  of  the  Ad 
unleM  otherwise  indicated. 

«  62  FR  29.216  (1987). 

*  Comments  were  received  from  Alabama  Power 
Co.  (Alabama  Power).  American  Public  Power 
Association  (APPA),  Consumers  Power  Co. 
(Consumers  Power).  Edison  Electric  Institute  (EEI). 
National  Hydropower  Association  (NHA),  Niagara 
Mohawk  Power  Corporation  (Niagara  Mohawk), 
Orange  and  Rockland  Utilities,  Inc.  (Orange  li 
Rockland]  and  Pacific  Gas  and  Electiic  Co.  (PG&E). 
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these  comments  and  is  issuing  the  rules 
substantially  as  proposed.  A  discussion 
of  the  comments  with  minor 
clarificatiaDS  of  the  rule  is  provided 
below. 

m.  Summary  of  tfia  Final  Rule 

Under  the  Conmianoo's  regulations, 
licensees,  petmittees  and  exemptees,  or 
any  peracos  who  ihoold  have  a  license 
under  or  exonptian  from  the  Act  but  do 
not,  are  sul^eot  to  dvil  penalties  of  np  to 
$10,000  par  day  for  each  violation  of  Part 
I  of  the  Act,  any  rale  or  regulation 
issued  under  Part  I  of  the  Act  any  term 
or  conditioo  of  a  license  at  permit  issued 
imder,  or  exemption  issued  from.  Part  I 
of  the  Act  or  a  compliance  order  issued 
under  section  Sl(a).*  The  amount  of  die 
penalty  will  reflect  die  nature  and 
seriousness  of  the  violation  and  the 
timely  remedial  efforts  of  the  person 
against  whom  the  penalty  is  proposed. 
Thm  Commissioa  iHill  consider  the 
person's  compliance  history,  whether 
the  person  possessed  actual  or 
constructive  knowledge  of  the  violation, 
whedier  die  violation  resulted  in  loss  of 
life,  and  whether  persons,  property  or 
the  environment  were  damaged  or 
endangered.  In  accordance  with  ECPA. 
no  penalty  will  be  assessed  where  a 
license  or  exemption  is  revoked.^ 

The  CommissioB  will  provide  notice 
of  the  propoeed  penalty  and,  where 
applicable,  of  the  person's  right  to  make 
an  election  between  the  Commission's 
administrative  procedures  under  section 
31(d)(2)  and  trial  court  procedures  in 
United  States  District  Court  under 
section  91(dX3)>  The  person  will  then 
have  30  days  to  elect  in  writing  the 
procedural  course  to  be  followed.  An 
election  may  be  revdced  only  with  the 
consent  of  the  Commission. 

If  an  election  is  not  made,  or  if  an 
election  is  not  ajqilicable,  then  the 
Commission's  administrative  procedures 
%vill  apidy.  After  an  opportunity  for  a 
hearing,  the  Commission  may  issue  a 
civil  penalty  assessment  order.  The 
person  against  whom  the  penalty  is 
assessed  may  appeal  to  the  appropriate 
United  States  Court  of  Appeals  within 
60  days.*  If  a  person  fails  to  pay  the  dvil 
penalty  assessment  after  a  decision  by 
the  Court  of  Appeals,  the  Commission 


will  institute  an  action  to  recover  the 
penalty  plus  interest* 

If  an  election  is  made  in  favor  of  the 
trial  court  procedures,  the  Commission 
will  prompdy  assess  the  penalty  and,  if 
the  penalty  is  not  paid  widiin  60  days, 
initiate  an  action  in  United  States 
District  Court  for  an  order  affirming  the 
civil  penalty.  If  the  penalty  is  not  paid 
within  60  days  after  the  District  Court 
has  entered  a  final  judgment  in  favor  of 
the  Commission,  the  Commission  will 
use  applicable  court  procedures  to 
collect  on  the  judgment  plus  interest 
Finally,  the  regulations  also  provide 
that  in  certain  circumstances,  the 
Commission  may  modify  a  dvU  penalty. 

IV. 


*  Violatioiu  lodudt  failurat  or  refiisaU  to  comply. 
u  Amm  tanna  m  nwd  tntardumgeably  in  section 
n. 

*  Codified  at  18  U.8.a  SZSb  (1082]. 

■  The  nhaaiiat  pfo«)lrioni  of  lectiao  313  reaain 
applicable,  lapaala  bf  iapikatiao  an  not  lavotad. 
8l  Martin  Evanfaiical  Lolhatan  Chnrdi  v.  Soudi 
Dakota.  4S1  U&  77X  MS  (lau):  PoaMlaa  V.  Natioaal 
Qty  Bank.  288  U&  407.  S03  (1938). 


A.  Scope  of  the  Ride. 

Some  commenters  dispute  the 
Commission's  authority  to  assess  dvil 
penalties  to  persons  who,  without 
Commission  authorization,  construd  or 
operate  a  hydropower  projed  that 
requires  aothorixation  or  who  otherwise 
violate  Part  I  of  the  Act"  They  argue 
that  ECPA  limited  die  scope  of  the  dvil 
penalty  provision  only  to  diose  who  are 
licensees,  permittees  or  exemptees.  The 
Commission  disagrees.  In  enacting 
ECPA,  Congress  intended  to  apply  the 
dvil  penalty  provision  not  only  to  those 
who  have  a  license,  permit  or 
examptioB,  but  also  to  those  who  are 
required  to  have  a  license  or  exemption. 

By  strengthening  the  enforcement 
provisions  of  the  Federal  Power  Act 
Congress  sooght  to  provide  the 
Commission  with  additional  authority  to 
compel  operators  of  hydropower 
projects  to  comply  with  the  law  and 
Commission  regulations  and  orders.  The 
legislative  history  indicates  that 
Congress  intended  dvil  penalties  to 
apply  not  only  to  authorized  operators 
of  hydropower  projects  but  also  to  those 
who  are  required  to  have  a  license  or 
exemption  but  have  faded  to  secure  one. 
The  ECPA  enforcement  provisions 
originated  in  die  House  of 
Representatives.  The  House  Committee 
on  Kiergy  and  Commerce,  which  drafted 
the  enforcement  section,  explained  that 
the  purpose  of  the  section  was  to 
buttress  and  improve  the  Commission's 
enforcement  capability  in  dealing  with 
certain  oonoenis.  The  very  first  concern 
highlighted  by  the  House  Report  was  the 
problem  of  unlicensed  hydroelectric 
projects.  The  rqwrt  quoted  Edward  G. 
Horn,  chief  eradogist  for  the  New  York 


State  Department  of  Environmental 
Conservation,  as  follows: 

At  thepnaent  time,  manerous 
hydroelectric  stationa  thwagfiout  the 
country,  particularly  in  the  Northeast  are 
being  opgrated  without  tiomwet  or 
exemptions  from  Hceneing.  Many  of  these 
operations  ore  advwMly  affecting  tlie 
fulfillment  of  state  aadjor  federal  objectives 
related  to  resoiutx  enhancement  which  are 
embodied  as  conditions  attached  to  newly- 
licensed,  exempted,  or  relicensed 
devriopments  witliin  the  same  basin.  For 
exanple,  praviaions  for  adequate  minimum 
downstnam  lelBssea.  ■■*"'"'""'  turbine 
mortality  to  fiA  constmction  and  operatioo 
of  upetream  and  downstream  fish  passage 
fadlitiea,  water  quality,  public  safety  and 
recraatiaaal  access  to  project  lands  and 
waters  are  essential  to  the  completion  of 
ongoing  natural  resource  programs  designed 
to  project  and  enhance  indigenous  fishery 
resources  and  to  permit  the  reestablishment 
of  historic  anadromous  fisheries,  (emphasis 
inoriginai)** 

The  Committee  further  emphasized 
diat  it  expected  "FBRC  to  locate  projects 
that  are  bdng  operated  without  legal 
authority  and  to  enforce  the  law."  **  In 
enforcing  the  law,  die  new  dvil  penalty 
tool  was  clearly  intmded  to  be 
available  for  any  pn^lem  covered  by 
subsecdon  (a)  df  die  ECPA  enforcement 
section.**  Tlie  House  Committee 
specified  that  dvU  penalties  could  be 
applied  "fat  fadure  or  refusal  to  comply 
with  a  subsection  (a)  order  or  any 
matter  referenced  in  subsection  (a)  or 
for  violatioas  of  such  matters  or 
orders."  **  lliere  is  therefore  no  support 
for  an  argument  that  Congress  reflected 
its  concern  about  unlicensed  operations 
in  subsecticm  (a)  but  not  in  sulraection 
(c],  the  dvU  penalty  provisions.  In  short, 
the  legislative  history  shows  that 
Congress  was  concerned  about 
unlicensed  operations,  expeded  the 
Commission  to  assure  compliance  with 
the  licensing  structure,  and  gave  the 
Commission  enhanced  authority,  in  the 
form  of  dvil  penalty  powers,  to  enforce 
die  law. 

Furthermore,  to  interpret  the  dvd 
penalty  provision  in  a  manner  other 
than  ap^ying  to  those  who  have  or 
should  have  a  license  as  well  as  those 
who  violate  Part  I  of  the  Act  would  not 
only  be  contrary  to  Congressional  intent 
but  could  lead  to  die  result  of 
encouraging  operators  of  hydropower 
projects  to  violate  die  FPA  and  operate 
without  a  license  when  diey  are 
required  to  have  one.  For  example,  a 
licensee  who  coostmcted  a  projed  but 


*  The  CoMMdaaiaa  wil  oollact  iaiMest  pwaaant  to 
tlia  Debt  CoUMUoa  AoL  Sl  U  Ji.C  S717  (1SB2). 

>•  Sm  NHA.  Ma^H  Mofaawk  and  On^e  a 
Rockland. 


>■  R  R  Conf.  Rep.  No.  08-607. 99tli  CongnM.  2nd 
Sesa,ataS(18IS). 
"Id. 

»Sa«  note  2. 
>«  M  note  11. 
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who  then  violated  a  Commission  order 
and  damaged  the  environment  would  be 
subject  to  civil  penalties,  while  a  person 
who  committed  the  same  acts  resulting 
in  the  same  damage  but  who,  in 
violation  of  the  law,  did  not  have  a 
license,  would  not  be  subject  to  a  civil 
penalty. 

The  Commission  is  not  compelled  by 
the  literal  reading  of  the  Act  to  reach 
such  a  result.  As  the  Supreme  Court 
declared  in  American  Trucking, 

There  is,  of  course,  no  more  persuasive 
evidence  of  the  purpose  of  a  statute  than  the 
words  by  which  the  legislature  undertook  to 
give  expression  to  its  wishes.  Often  these 
words  are  sufficient  in  and  of  themselves  to 
determine  the  purpose  of  the  legislation.  In 
such  cases  we  have  followed  their  plain 
meaning.  When  that  meaning  has  led  to 
absurd  or  futile  results,  however,  this  Court 
has  looked  beyond  the  words  to  the  purpose 
of  the  act.  Frequently,  however,  even  when 
the  plain  meaning  did  not  produce  absurd 
results  but  merely  an  unreasonable  one 
"plainly  at  variance  with  the  pohcy  of  the 
legislation  as  a  whole"  this  Court  has 
followed  that  purpose,  rather  than  the  Uteral 
words. '  * 

Congress  did  not  intend  to  favor  those 
who  do  not  comply  with  the  law  over 
those  who  do.  "The  commenters  have 
been  unable  to  cite  any  legislative 
history  to  support  their  narrow  reading 
of  a  licensee,  permittee  or  exemptee  to 
exclude  those  who  should  have  licenses 
or  exemptions.  At  no  point  during  the 
hearings  that  preceded  ECPA  or  during 
the  Committee  consideration  or  floor 
statements  was  there  any  discussion  of 
intent  to  limit  the  applicability  of  the 
ECPA  civil  penalty  provisions  in  the 
manner  suggested  by  the  commenters. 
The  Commission's  interpretation  reflects 
the  Congressional  piupose.** 

B.  Authority  and  Identification  of 
Section  31(a)  Compliance  Orders. 

Some  commenters  assert  that  orders 
issued  pursuant  to  delegated  authority 
by  technical  staff  should  be  clearly 
identified  as  compliance  orders  if  the 
violation  of  these  orders  may  serve  as 
the  basis  for  civil  penalties."  These 


••  U.S.  V.  American  Tracking  Aaaociations  Inc.  et 
oL  310  U.S.  534,  543  (1940). 

■*  In  a  similar  lituatioa  the  Court  of  Appeals  for 
the  Ninth  Circuit  has  interpreted  the  phrase 
"registered  under  this  Act"  in  the  Commodity 
Exchange  Act  7  U.S.C.  f  60(1)  (1982),  as  applying 
not  only  to  those  actually  registered  but  also  to 
those  engaged  in  activities  which  require 
registration.  The  court  stated  that  "(tjhe  purpose  of 
the  statute  supports  this  interpretation  of 
congressional  intent.  It  would  be  anomalous  indeed 
if  an  advisor  could  escape  the  fiduciary  duties  of 
section  40  by  avoiding  required  registration.  This 
would  frastrate  a  principal  purpose  of  the  Act" 
Commodity  Futures  Trading  Commission  v.  Savage, 
Oil  F.2nd  27a  282  (9th  Cir.  1960). 

"  See  Alabama  Power,  EEX  Niagara  Mohawk 
•ndPGAE. 


commenters  believe  there  must  be  a 
clear  distinction  between  compliance 
orders  and  the  more  informal 
correspondence  between  Commission 
technical  staff  and  the  public. 

The  Commission  or  Commission  staff 
will  clearly  identify  any  "compHance 
order".  This  comphance  order  will 
indicate  that  the  order  is  issued 
pursuant  to  section  31(a). 

C.  Consideration  of  Additional  Factors 

PG&E  argues  that  the  total  picture  of 
license  activities  should  be  factored  into 
a  penalty  decision,  with  both 
aggravating  and  mitigating 
circumstances  evaluated.  The 
Commission  notes  that  nothing  in  the 
rule  precludes  the  Commission  from 
considering  any  information  submitted 
to  it.  The  person  receiving  a  notice  of 
proposed  penalty  has  the  opportunity  to 
make  a  submission  in  its  answer.*'  In 
addition,  the  Commission's  Rules 
Relating  to  Investigations  also  provide 
for  submissions.*"  The  list  of  factors  in 
Rule  1505  is  not  intended  to  be 
exclusive.  This  will  allow  the 
Commission  to  exercise  its  discretion 
whether  or  not  to  consider  other  factors 
in  assessing  civil  penalties. 

EEI  asserts  that  the  Commission 
should  not  consider  past  violations 
when  determining  a  proposed  civil 
penalty  amount.  EEI  argues  that  the 
Commission  does  not  have  the  legal 
authority  to  consider  past  violations  and 
that  consideration  of  these  violations 
contradicts  the  Conunission's  decision 
that  it  will  not  assess  civil  penalties  for 
violations  ending  prior  to  the  enactment 
of  ECPA.  The  Commission  disagrees.  In 
considering  the  nature  of  a  present 
violation,  the  Commission  intends  to 
take  into  account  the  violator's 
compliance  history.  The  Commission 
believes  that  an  increased  penalty  is 
necessary  for  a  repeat  violator  in  order 
to  adequately  encourage  compliance 
and  to  protect  the  environment  and 
provide  greater  public  safety.  The 
Commission  also  recognizes  that  a  first- 
time  violator  should  not  necessarily  be 
penalized  as  severely  as  a  repeat 
violator. 

NHA  asserts  that  the  Commission 
should  formally  add  a  criterion  to  reflect 
the  ability  of  the  licensee  or  exemptee  to 
pay  a  proposed  penalty.""  The 


■•See  Rule  lS07(a). 

'•  See  18  CFR  {{  lb.18-19  (1987). 

•»  NHA  states  that  proposed  Rule  1S06  "provides 
an  appropriate  set  of  considerations  for  the  amount 
of  dvil  penalties",  with  the  exception  of  the  absence 
of  an  explicit  "ability  to  pay"  criterion. 


Commission  declines  to  do  this. 
Congress  did  not  require  the 
Commission  to  take  ability  to  pay  into 
account.  The  Commission  notes, 
however,  that  the  final  rule  does  not 
preclude  the  Commission  from 
considering  a  violator's  ability  to  pay. 
The  Commission  merely  declines  to 
make  this  a  formal  requirement.  The 
Commission's  regulations  are  revised  to 
provide  that  the  Commission  may 
consider  other  factors  in  assessing  civil 
penalties.  The  Commission  is  simply 
declining  to  specify  any  additional 
factors  as  formal  factors  that  must  be 
considered  in  assessing  civil  penalties. 

D.  Knowing  Violations 

PG&E  would  have  the  Commission 
assess  penalties  only  for  knowing 
violations  and  would  exclude  violations 
that  a  licensee  did  not  know  of  and 
could  not  reasonably  be  expected  to 
know.  The  Commission  declines  to 
implement  such  a  narrow 
implementation  of  section  31.  Where 
Congress  intended  a  "knowing" 
standard  as  a  limiting  condition  to  the 
imposition  of  sanctions  under  ECPA  it 
stated  so  explicitiy.**  It  has  not  done  so 
here.  However,  in  assessing  a  civil 
penalty,  the  Commission  will  take  into 
account  whether  the  violation  was  a 
knov\ring  one.  As  stated  in  the  proposed 
and  final  rule,  a  knov\ring  violation  will 
generally  result  in  a  greater  penalty.** 

E.  Opportunity  to  Correct  Conduct  and 
Resolve  Jurisdictional  Disputes 

NHA  requests  that  the  Commission 
issuse  a  notice  of  noncompliance,  with 
an  opportunity  for  the  licensee  or 
exemptee  either  to  change  its  conduct  or 
to  contest  the  issue  of  noncompliance, 
prior  to  triggering  liability  for  civil 
penalties.  Alabama  Power  and  EEI 
believe  that  the  Commission  should       i 
resolve  all  legal  and  jurisdictional 
disputes  and  provide  the  project 
operators  the  opportunity  to  bring  the 
project  into  compliance  before  enforcing 
the  civil  penalty  provisions. 

APPA  argues  that  assessment  of  civil 
penalties  is  an  action  to  which  the 
Commission  should  only  resort  when 
efforts  on  the  Commission's  part  that  are 
reasonable  relative  to  the  nature  of  the 
violation  involved  have  failed  to 
produce  constructive  response  on  the 
part  of  the  hcensee.  APPA  believes  that 
civil  penalties  should  not  be 
peremptorily  imposed  in  cases  of  minor 
or  inadvertent  violations. 

While  the  Commission  may  initially 
contact  persons  in  an  effort  to  resolve 


•'See  section  31(b)(1). 
••  See  Rule  ISOS. 
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instances  of  noncompliance,  the 
Commission  declines  to  institute  this 
approach  as  a  necessary  condition 
before  assessing  civil  penalties.  Section 
31  does  not  require  thiis  step  and  the 
Commission  declines  to  limit  its 
enforcement  authority.  If  the 
Commission  limited  the  assessment  of 
civil  penalties  to  violations  which 
continued  after  the  person  received  a 
notice  from  the  Commission  that  the 
person's  conduct  constituted  a  violation, 
this  woidd  have  the  practical  effect  of 
limiting  the  application  of  civil  penalties 
only  to  knowing  violations.  Even 
knowing  violations  would  be  free  of 
civil  penalty  if  the  violator  later  agreed 
to  bring  a  project  into  compliance.  These 
results  are  contrary  to  the  intent  of 
Congress  in  strengthening  the 
Commission's  enforcement  powers.  The 
final  rules,  however,  do  provide  that  the 
Commission  will  issue  a  notice  of 
proposed  penalty  prior  to  actually 
assessing  a  civil  penalty.  ••  The 
Commission  will  also  consider  timely 
remedial  efforts  in  all  civil  penalty 
assessments.** 

"Hie  Commission  notes  that  it  has  the 
discretion  to  decide  not  to  assess  civil 
penalties.  Any  determination  not  to 
assess  civil  penalties  will  be  made  on  a 
case-by-case  basis.  The  Commission 
also  notes  that  in  most  instances  the 
Commission  may  likely  seek  compliance 
prior  to  issuing  a  notice  of  proposed 
penalty,  but  it  will  not  be  mandatory  for 
the  Commission  to  proceed  in  this 
manner.  The  Commission,  therefore, 
declines  to  bind  itself  in  a  rule  to  never 
assessing  a  civil  penalty  for  so-called 
"minor"  violations. 

NHA  argues  that  civil  penalties  are 
only  legally  authorized  for  failure  to 
comply  with  compliance  orders.  The 
Commission  disagrees.  The  statute  does 
not  limit  civil  penalties  to  this  single 
type  of  violation.  Section  31(c)  clearly 
indicates  that  a  violation  of  a 
compliance  order  is  merely  one  type  of 
violation  which  may  result  in  a  civil 
penalty.  By  its  terms,  section  31(c} 
applies  to  violations  of  "any  rule  or 
regulation  *  *  *  any  term,  or  condition 
of  a  license,  permit,  or  exemption  *  *  * 
or  any  [compliance]  order  *  *  *  " 
(emphasis  added). 

F.  Informal  Discussions. 

EEI  argues  that  implementation  of 
section  31  should  not  adversely  affect 
the  ability  of  licensees  and  exemptees  to 
work  with  Commission  staff  to  discuss 
perceived  problems  and  to  develop 
creative  and  workable  solutions.  "The 


Commission  agrees  and  encourages 
such  dialogues  to  avoid  violations  in  the 
first  instance  as  well  as  to  expeditiously 
remedy  violations  when  they  occur.  The 
Commission  believes  that  the  potential 
for  civil  penalties  will  encourage  early 
informal  discussions  as  persons  seek 
advice  from  the  Commission  or  staff 
where  they  previously  may  not  have 
been  inclined  to  seek  such  advice. 

G.  Coercion. 

EEI  is  concerned  that  the  Commission 
could  use  civil  penalties  to  coerce 
project  owners  into  the  Commission's 
jurisdiction,  and  that  the  effect  of 
imposing  liability  on  those  who  operate 
unlicensed  projects  "raises  the  stakes" 
in  any  contest  over  jurisdiction.  Civil 
penalties  do  give  the  Commission 
greater  enforcement  authority  than 
before,  and  the  Commission  believes 
that  this  authority  will  encourage 
greater  compliance.  This  is  what 
Congress  intended.  Because  the  stakes 
are  now  higher,  the  Commission 
believes  persons  will  be  more  inclined 
to  request  a  determination  from  the 
Commission  as  to  whether  a  project  is 
jurisdictional  prior  to  commencing 
construction  or  operation  of  a 
hydropower  project. 

H.  Exhaustion  of  Remedies, 

EEI  and  Niagara  Mohawk  argue  that 
the  Commission  should  not  be  allowed 
to  assess  civil  penalties  until  a  party  has 
exhausted  appellate  remedies  before  the 
Commission  and  the  courts.  The 
Commission  notes  that  when  Rule  1509 
district  court  procedures  are  followed, 
the  assessment  of  civil  penalites  by  the 
Commission  merely  triggers  the  process 
leading  to  a  de  novo  trial.  In  the 
alternative,  when  Rule  1508 
administrative  procedures  are  followed, 
the  civil  penalties  can  only  be  collected 
after  a  decision  by  the  Court  of  Appeals. 
The  Commission,  therefore,  does  not 
believe  it  should  delay  assessing  a  civil 
penalty  until  appellate  remedies  before 
the  Commission  and  the  courts  are 
exhausted. 

Additionally,  while  the  Commission 
has  the  discretion  to  grant  a  stay  of  its 
orders,  and  a  court  may  likewise  stay 
the  effect  of  Commission  orders,  orders 
are  effective  in  accordance  with  their 
terms.'*  Moreover,  Rule  713(e)  of  the 


Commission's  Rules  of  Practice  ahd 
Procedure  clearly  states  that  the  filing  of 
a  request  for  rehearing  does  not  itself 
operate  to  stay  an  order.**  In  effect, 
commenters  would  have  the 
Commission  modify  existing  Rule  713(e] 
to  stay  the  effect  of  its  orders,  including 
orders  finding  jurisdiction,  until 
appellate  remedies  have  been 
exhausted.  The  Commission  declines  to 
do  this  on  a  generic  basis.  Rather,  the 
Commission  will  exercise  its 
administrative  discretion  to  stay  its 
orders  on  a  case-by-case  basis. 

/.  Necessity  for  Evidentiary  Hearing. 

Niagara  Mohawk  argues  that  when 
the  Commission  proceeds  under  31(d)(2) 
it  must  provide  a  trial-type  hearing 
unless  there  are  exceptional 
circumstances.  Section  31(d)  of  the  Act 
requires  the  Commission  to  provide  an 
opportunity  for  an  evidentiary  hearing 
before  assessing  a  civil  penalty. 

Consumers  Power  argues  that  the 
Commission  must  provide  an 
opportunity  for  an  evidentiary  hearing 
before  an  administrative  law  judge 
before  it  can  issue  a  compliance  order 
under  section  31(a).  EEI  further  argues 
that  the  Commission  should  construe 
"notice  and  opportimity  for  public 
hearing"  in  section  31(c)  as  extending, 
as  a  minimum  requirement,  the  right  to  a 
hearing  in  which  the  licensee's  facts  can 
be  put  into  the  record  prior  to  the 
issuance  of  a  compliance  order  issued 
pursuant  to  section  31(a).  The 
Commission  disagrees.  The  Commission 
does  not  propose  to  require  an 
evidentiary  hearing  prior  to  issuing  a 
section  31(a)  compliance  order. 
Congress  did  not  intend  cumbersome 
procedures  at  this  preliminary  stage  of 
the  civil  penalty  assessment  process.^'' 
A  compliance  order  issued  by  the 
Commission  or  its  delegate  pursuant  to 
section  31(a)  will  be  proceeded  by  an 
opportunity  to  respond  in  writing,  with 
written  submissions  placed  into  the 
public  record,  to  satisfy  the  notice  and 
hearing  requirement  of  the  preliminary 
stage  of  the  compliance  process.  The 
Commission  also  notes  that  a  person 
will  have  an  opportunity,  as  required  by 
section  31(c)  and  {d)(2)(A),  for  a  trial- 
type  hearing  later  in  the  proceeding 


■*  See  Rule  1506. 

**  See  Rule  150S.  The  Commiasion  may  alao 
modify  a  dvil  penalty.  See  Rule  15ia 


"  Section  308  of  the  FPA  provides  that  orden  of 
the  Commission  will  bceSectiva  on  the  date  and  in 
the  aiannar  th*  Coramission  pcMoibes.  Sectian 
313(c)  of  tha  FPA  providas  that  the  filing  of  an 
apf^katlen  for  nhaaring  will  not  unless  specifically 
oidered  by  the  Commisainn.  operata  as  a  stay  of  the 
Commission  order. 


»•  IS  CFR  385.n3(e)  (1987). 

"  See.  e.g..  US.  v.  Florida  East  Coast  Railway, 
410  U.S.  224,  Z34  (1073).  and  Commodity  Exchange, 
Inc.  V.  CFTC,  543  F.  Supp.  1340  (SJJJ^.Y.  1982).  For 
itatulaa  enactad  after  the  Administrative  Procedure 
Act.  indnaioa  of  tha  preciae  phrase  "on  the  record 
aftar  opportnnity  for  an  agency  hearing"  is  evidence 
of  the  need  for  more  Comal  trial-type  proceedings. 
TYm  Commiasioa  notes  that  this  phraae  appears  only 
in  section  31(d)  for  assessing  dvil  penalties,  and  not 
in  section  31(a)  for  issuing  compliance  orders. 
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before  the  Commission  assesses  the 
civil  penalty. 

/.  Pursuit  of  Appeal  Rights. 

EEI  asserts  that  pm-suit  of  appeal 
rights  should  not  be  construed  as 
conduct  which  is  subject  to  civil 
penalties  or  which  increases  the  amount 
of  civil  penalties.  The  Commission  does 
not  intend  to  punish  persons  because 
they  have  filed  an  appeal.  At  the  same 
time,  the  mere  Hling  of  an  appeal  does 
not  free  any  person  from  liability  for 
engaging  in  unlawful  conduct  that  is 
subject  to  civil  penalty.  For  example, 
unless  a  compliance  order  is  stayed,  a 
violation  of  that  order  may  serve  as  the 
basis  for  a  civil  penalty.  While  the 
Commission  intends  to  review 
expeditiously  appeals  and  requests  for 
stay  of  compliance  orders,  persons  are 
on  notice  that  they  are  at  substantial 
risk  if  they  continue  to  violate  a 
compliance  order  that  is  ultimately 
upheld.  The  Commission  fully  expects 
persons  to  obey  its  orders. 

K.  Collection  Actions. 

Niagara  Mohawk  and  Consumers 
Power  assert  that  the  Commission  is 
precluded  by  section  31(d][5]  from 
initiating  a  collection  action  in  U.S. 
District  Court  at  the  same  time  it 
institutes  a  de  novo  action  in  U.S. 
District  Court  to  affirm  a  civil  penalty 
assessment.  When  filing  an  action  in 
district  court,  the  Commission  will 
include  in  that  pleading  a  request  to  the 
district  court  to  order  the  defendant  to 
pay  a  civil  penalty.  District  courts 
permit  applicants  to  incorporate  into 
one  pleading  both  a  petition  affirming  a 
civil  penalty  assessment  and  a  petition 
ordering  the  recovery  of  the  civil  penalty 
assessment. 

V.  Regulatory  Flexibility  Act 
Certificatioa 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  requires  a  description  and 
analysis  of  final  rules  that  wiU  have  a 
"signiHcant  economic  impact  on  a 
substantial  number  of  small  entities."  ** 
An  agency  is  not  required  to  make  an 
RFA  analysis,  however,  if  it  certifies 
that  the  rule  will  not  have  such  an 
impact. 

For  the  reasons  discussed  in  the 
NOPR,  the  Commission  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

VI.  The  National  Environmental  Policy 
Act  Statement 

The  Commission  concludes  that 
promulgating  this  rule  does  not 


represent  a  major  Federal  action  having 
significant  adverse  effect  on  the  human 
environment  under  the  Commission's 
regulations  implementing  the  National 
Environmental  Policy  Act.*»  The 
Commission  believes  this  rule  is 
procedural  in  nature  and  therefore  falls 
within  the  categorical  exemptions 
provided  in  the  Commission's 
regulations.'"  Consequently,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  are  required. 

Vn.  Effective  Date 

This  final  rule  is  effective  October  24, 
1988. 

List  of  Subjects  in  18  CFR  Part  335 

Administrative  practice  and 
procedure,  Pipelines,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  385,  Chapter  I, 
Title  18.  Code  of  Federal  Regulations,  as 
set  forth  below. 

By  the  Commission. 

Commissioner  Trabandt  dissented  with  a 
separate  statement  attached. 
Lois  D.  Cashell, 
Acting  Secretary. 

PART  385— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  385  is 
revised  to  read  as  follows: 

Anthoiity:  Department  of  Energy 
Organization  Act  42  U.S.C.  7101-7352  (1982); 
E.0. 12009.  3  CFR  1978  Comp.  p.  142; 
Administrative  Procedure  Act.  5  U.S.C  551- 
557  (1982);  Independent  OfBcea 
Appropriations  Act,  31  U.S.C.  9701  (1982): 
Federal  Power  Act,  16  U.S.C.  791-825r  (1982) 
as  amended  by  Electric  Consumers  Protection 
Act;  Natural  Gas  Act,  15  U.S.C.  717-717w 
(1982);  Natural  Gas  Policy  Act  15  U.S.C. 
3301-3432  (1982);  Public  Utility  Regulatory 
Policies  Act  of  1978, 16  U  B.C.  2601-2645 
(1982);  Interstate  Commerce  Act  49  U.S.C. 
1-27  (1976). 

2.  Subpart  O  is  added  to  Part  385  to 
read  as  follows: 

Subpart  O — Procadures  for  ttw  Assessment 
of  Clvl  Pefiatties  Under  Section  31  of  the 
Federal  Power  Act 

Sec. 

385.1501  Scope  (Rule  1501). 

385.1502  Persons  subject  to  civii  penalties 
(Rule  1502). 

385.1503  Actions  subjecting  persons  to  civil 
penalties  (Rule  1503). 

385.1504  Maximum  dvil  penalty  (Rule  1504). 
385.1506    Determination  of  proposed  penalty 

amount  (Rule  1505). 


"  5  U.S.a  tl  801-612  (1982). 


"  52  FR  47M7  (Dec.  17, 1987),  in  FERC  SUto.  ft 
Regs.  1  30,783  (Dec.  la  1987). 
*o  16  CFR  3Sa4(aH2)(ti]  (1987). 


OCv>- 

385.1506  Notice  of  proposed  penalty  (Rule 
1506). 

385.1507  Election  of  procedures  and  answer 
(Rule  1507). 

385.1508  Commission  administrative 
procedures  (Rule  1508). 

385.1509  District  court  procedures  (Rule 
1509). 

385.1510  Modification  of  civil  penalty  (Rule 
1510). 

385.1511  Collection  of  dvil  penalties  (Rule 
1511). 

Subpart  O— Procedurei  for  tt>e 
Assessment  of  Civil  Penalties  Under 
Section  31  of  the  Federal  Power  Act 

§385.1501    Scope  (Rule  1501). 

The  rules  in  this  subpart  apply  to  and 
govern  proceedings  for  the  assessment 
of  civil  penalties  pursuant  to  section  31 
of  the  Federal  Power  Act.  16  U.S.C.  823b. 

§  385. 1 502    Persons  sul>}ect  to  clvl! 
penalties  (ftule  1502). 

(a)  Any  licensee  or  permittee  imder 
the  Federal  Power  Act,  or  exemptee 
from  any  requirement  of  Part  I  of  the 
Federal  Power  Act,  may  be  subject  to 
civil  penalties;  and 

(b)  Any  person  who  must  have  a 
license  under,  or  exemption  from,  the 
Federal  Power  Act,  but  does  not.  may  be 
subject  to  civil  penalties. 

§  385.1 503    Actions  sut>|ecting  persons  to 
cMI  penalties  (Rule  1503). 

(a)  The  actions  that  subject  persons  to 
civil  penalties  are  violations  of: 

(1)  Any  rule  or  regulation  issued  under 
Part  I  of  the  Federal  Power  Act; 

(2]  Any  term  or  condition  of  a  hcense 
or  permit  issued  under  Part  I  of  the 
Federal  Power  Act  or  an  exemption 
issued  from  any  provision  of  Part  I  of  the 
Federal  Power  Act; 

(3)  Any  compliance  order  issued 
under  section  31(a)  of  the  Federal  Power 
Act;  or 

(4)  Any  requirement  of  Part  I  of  the 
Federal  Power  Act. 

(b)  Only  actions  occurring  on  or  after 
October  16, 1986.  may  subject  a  person 
to  civil  penalties. 

§  385.1504    Maximum  cMI  penalty  (Rule 
1504). 

[a]  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  Commission  may 
assess  a  civil  penalty  of  up  to  $10,000  for 
each  day  that  the  violation  continues. 

[b]  No  civil  penalty  may  be  assessed 
where  a  license  or  exemption  is  ordered 
revoked. 

§  385.1505    Determination  of  proposed 
penalty  amount  (Rule  1505). 

[a]  In  determining  the  £unount  of  a 
proposed  penalty,  the  Commission  will 
consider  the  nature  and  seriousness  of 
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the  violation,  and  the  efforts  of  the 
licensee,  exemptee,  permittee  or  one 
who  should  possess  appropriate 
authority  but  does  not.  to  remedy  the 
violation  in  a  timely  maimer. 

(b)  In  making  its  determination  under 
paragraph  (a),  the  Commission  will 
consider  the  following  factors: 

(1)  Whether  the  person  had  actual 
knowledge  of  the  violation; 

(2)  Whether  the  person  had 
constructive  knowledge  of  the  violation 
deemed  to  be  possessed  by  a  reasonable 
individual  acting  under  similar 
circiunstances; 

(3)  Whether  the  person  has  a  history 
of  previous  violations; 

(4)  Whether  the  violation  caused  loss 
of  life  or  injury  to  persons; 

(5)  Whether  economic  benefits  were 
derived  because  of  the  violation; 

(6)  Whether  the  violation  caused 
damage  to  property  or  the  environment; 

[7]  Whether  the  violation  endangered 
persons,  property  or  the  environment; 

(8)  Whether  there  were  timely 
remedial  efforts; 

(9)  Whether  there  were  untimely 
remedial  efforts; 

(10)  Whether  there  were  no  remedial 
efforts;  and 

(11)  Whether  there  are  any  other 
pertinent  considerations. 

§3«5.1506    Notic*  Of  proposed  penalty 
(Rule  1506). 

(a)  Before  issuing  an  order  assessing  a 
civil  penalty  under  this  subpart  against 
any  person,  the  Commission  will 
provide  to  the  person  notice  of  the 
proposed  penalty. 

(b)  The  notice  of  proposed  penalty 
will: 

(1)  Include  the  amount  of  the  proposed 
penalty; 

(2)  Include  a  statement  of  the  material 
facts  constituting  the  alleged  violation; 
and 

(3)(i)  Inform  the  person  of  the 
opportunity  to  elect  in  writing  within  30 
days  of  receipt  of  the  notice  to  have  the 
procedures  of  Rule  1509  (in  lieu  of  those 
of  Rule  1508)  apply  with  respect  to  the 
assessment,  or, 

(ii)  If  a  final  compliance  order  is 
issued  under  section  31(a)  of  the  Federal 
Power  Act,  no  notice  of  election  will  be 
provided  for  a  violation  of,  or  a  failure 
or  refusal  to  comply  with,  the  final 
order. 

§3«S.1507    Etoetlon  Of  procaduTM  and 
■nmrw  (Ruto  1507). 

(a)  If  the  respondent  receiving  the 
notice  of  proposed  penalty  wishes  to 
have  the  procedures  of  Rule  1509  apply, 
then  the  respondent  must  file  with  the 
Commission,  within  30  days  of  receipt  of 
the  notice,  a  notification  of  the  election 


in  accordance  with  Subpart  T,  Part  385 
of  this  chapter.  The  notification  may 
include  an  answer  setting  forth  factual 
or  legal  reasons  why  the  proposed 
assessment  order  should  not  be  issued, 
should  be  reduced  in  amoimt,  or  should 
otherwise  be  modified.  If  a  person  fails 
to  file  an  answer  within  the  30-day  time 
limit,  all  material  facts  stated  in  the 
Commission's  notice  will  be  deemed 
admitted. 

(b)  Any  election  to  have  the 
procedures  of  Rule  1509  apply  may  not 
be  revoked  after  the  30-day  election 
period  in  paragraph  (a)  of  this  section, 
without  the  consent  of  the  Commission. 

§  385.1508    Commission  admlnlstratlva 
procedures  (Rule  1508). 

(h)  If  the  respondent  is  not  entitled  to 
an  election  pursuant  to  Rule 
1508(b)(3)iii)  or  does  not  timely  elect  to 
have  the  procedures  of  Rule  1509  apply, 
the  Commission  will  commence  a 
proceeding  in  accordance  with  the 
provisions  of  Subpart  E  of  this  chapter. 

(b)  The  Conunission's  Rules  of 
Practice  and  Procedure  in  Part  385  of 
this  chapter  will  apply,  as  appropriate, 
to  any  evidentiary  proceeding  to  assess 
a  civil  penalty. 

(c)  An  assessment  order  under  this 
section  shall  include  the  administrative 
law  judge's  findings  and  the  basis  for 
such  assessment. 

§385.1509    District  court  procedures  (Rule 
1509). 

(a)  After  receipt  of  the  notification  of 
election  to  apply  the  provisions  of  this 
section  pursuant  to  Rule  1507,  the 
Commission  will  promptly  assess  the 
penalty  it  deems  appropriate,  in 
accordance  with  Rule  1505. 

(b)  If  the  civil  penalty  is  not  paid 
within  60  calendar  days  after  the 
assessment  order  is  issued  under 
paragraph  (a)  of  this  section,  the 
General  Counsel,  imless  otherwise 
directed  by  the  Commission,  will 
institute  an  action  in  the  appropriate 
United  States  District  Court  for  an  order 
affirming  the  assessment  of  the  civil 
penalty. 

S  385.1510    Modification  Of  dvfl  penalty 
(Rule  1510). 

(a)  The  Commission  may  compromise, 
modify,  or  remit,  with  or  without 
conditions,  any  civil  penalty  (with  leave 
of  court  if  necessary). 

(b)  In  exercising  its  authority  under 
paragraph  (a)  of  this  section,  the 
Commission  may  consider  the  nature 
and  seriousness  of  the  violation,  and  the 
efforts  of  the  licensee,  exemptee, 
permittee,  or  one  who  should  possess 
appropriate  authority  but  does  not  to 
remedy  the  violation  in  a  timely  manner. 


(c)  The  Commission's  authority  to 
compromise,  modify  or  remit  a  civil 
penalty  may  be  exercised  at  any  time 
prior  to  a  final  decision  by  the  United 
States  Court  of  Appeals  if  Rule  1508 
procedures  are  utilized,  or  prior  to  a 
final  decision  by  the  United  States 
District  Court  if  Rule  1509  procedures 
are  utilized. 

§  385.151 1    Collection  of  civil  penaltlet 
(Rule  1511). 

If  any  person  fails  to  pay  a  civil 
penalty  assessment,  the  Commission 
will  seek  to  recover  the  amount  of  the 
penalty  plus  interest  in  any  appropriate 
District  Court  of  the  United  States. 
Interest  will  begin  to  accrue  on  the  date 
the  Commission  issues  a  final  order 
under  Rule  1508  or  the  date  on  which  the 
appropriate  District  Court  enters  final 
judgment  in  favor  of  the  Commission 
under  Rule  1509. 

[Editorial  Note:  The  following  dissenting 
opinion  will  not  appear  in  the  Code  of 
Federal  Regulations] 

Dissenting  Opinion  of  Commissiorer 
Charles  A.  Trabandt 

Table  of  Contents 

1.  Kamargo  and  Apples  vs.  Oranges: 
Commission  exceeds  its  FPA 
authority  by  banning  oranges  again 
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hydroelectric  projects 
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harsh  avoidance  of  the  statutory  due 
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Dissenting  Opining  of  Commissioner 
Charles  A.  Trabandt 

I  dissent  strongly  to  the  provisions  of 
this  Final  Rule  which  apply  civil 
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penalties  to  those  parties  who  are  not 
licensees,  permittees  or  exemptees 
under  the  Federal  Power  Act  (FPAJ.  as 
amended  by  the  Electric  Consumers 
Protection  Act  of  1986  (ECPA),  and  other 
features  of  the  rule.  It  is  unambiguously 
clear  by  any  current  standard  of 
statutory  construction  that  ECPA  only 
grants  the  Commission  the  legal 
authority  to  apply  the  civil  penalty 
provisions  to  parties  who  are  licensees, 
permittees  or  exemptees.  Furthermore, 
the  majority's  claim  that  Congress 
intended  to  apply  those  provisions  not 
only  to  licensees,  permittees  or 
exenq)tees,  but  also  to  those  who  are 
required  to  have  a  license  or  exemption, 
is  pure  unadulterated  fiction  fashioned 
out  of  legislative  history  vfhole  cloth. 

1.  Kamargo  and  apples  vs.  oranges: 
Commission  exceeds  FPA  authority 
again  by  "banning  oranges." 

The  U.S.  Court  of  Appeals  for  the 
District  (rf  Columbia  Circuit  in  Kamargo 
Corporation,  et  al.  v.  FERC.  No.  87-1352, 
Decided  August  9. 1988,  may  have 
characterized  best  the  result  here  in  its 
discussion  of  the  Commission's  similarly 
failed  attempt  in  that  case  to  fabricate 
non-existent  legal  authority  under 
another  provision  of  ECPA  to  prohibit 
certain  new  permits.  The  Court  stated  as 
follows,  at  pages  12  to  14  of  the  shp 
opinion. 

Of  course,  an  agency  is  entitled  to 
considerable  deference  in  interpreting  a 
statute  it  is  authorized  to  administer,  FEC  v. 
Democratic  Senatorial  Campaign  Comm.,  454 
U.S.  27,  31-32  (1981),  and  we  therefore  may 
not  qnaiiel  with  its  interpretatioa  so  long  as 
it  is  reasonable.  Chevron  USA.  Inc..  v. 
NRDC.  407  U.S.  837.  843-45  (1084).  But  in  this 
case,  we  are  hard  put  to  see  much  merit  in 
FERCs  construction  of  ECPA.  The  statute 
does  not  even  purport  to  deal  with  original 
licenses  or  prelim^aiy  pennits.  •  •  • 

[N]either  die  language  nor  the  legislative 
history  permits  the  constraction  FBtC 
adopts:  that  ECPA  precludes  granting 
preliminary  permits  to  develop  excess 
capacity  at  or  near  an  existing  ptoiect  at  a 
tims  dose  to  relicanstaig.  Since  ECPA  did  not 
address  this  point  either  expUcitly  or 
implicitly,  the  Commission  has,  it  seems  to 
us,  pushed  beyond  the  outer  limits  of 
Cherron  by  making  a  policy  choice 
supposMOy  snpportad  by  provisions  of  a 
statute  that  do  not  apply  to  the  issue.  // 
Congress,  for  axampte,  beained  only  the 
importation  ofapfdet,  an  agency  charged 
with  carrying  out  this  hypothetical  statute 
would  be  unjustified  if,  baaed  on  the  statute, 
it  decided  to  beat  the  importation  of  oranges 
as  well.  (Emphasis  added,  footnote 
onunitted). 

At  bottom,  the  Conunission  in  this 
final  rule  (using  the  example  of  the 
Court]  has  dedded  to  ban  the 
importation  of  oranges  (civil  penalties 
for  those  who  are  not  licensees, 


permittees,  or  exemptees)  based  on 
puiported  authority  in  ECPA  even 
though  Congress  only  banned  the 
importation  of  apples  (with  penalties 
only  for  those  who  are  licensees, 
pennittees  or  exemptees).  Any  objective 
review  of  the  statute  and  the  relevant 
legislative  histwy  would  reach  that 
conclusion,  just  as  surely  as  apples  are 
different  fiom  oranges.  ECPA  as  a 
matter  of  fact,  did  not  address  either 
expressly  or  implicitly  civil  poialties  for 
those  not  licensees,  permittees  or 
exemptees,  and  the  statute  does  not 
even  purport  to  deal  with  the  issue,  to 
paraphrase  the  Kamargo  court. 
Consequently,  here,  as  in  Kamargo,  the 
Commission  again  has  pushed  beyond 
the  outer  limits  of  Chevron  by  maldng  a 
policy  chcHce  supposedly  supported  by 
provisions  of  ECPA  that  clearly  do  not 
apply  to  the  issue.  And,  as  a  result  any 
reviewing  court  would  be  hard  put.  as  in 
Kamargo  to  see  much  merit  here  in 
FERCs  construction  of  ECPA.  Or,  put 
another  way,  apples  are  no  more 
oranges  in  ttiis  case  than  diey  were  in 
Kamargo,  and  tiie  Commission  has  no 
legal  autiiority  under  ECPA  to  apply 
civil  penalties  to  parties  who  are  not 
licensees,  permittees  or  exemptees.  It  is 
very  unfortunate,  if  not  more  disturbing, 
that  the  majority  in  this  case  has  chosen 
to  ignore  completely  the  Court's  analysis 
in  Kamargo  and  proceed  anyway  to 
attempt  blatantly  again  to  seize 
authority  not  delegated  by  Congress — 
this  time  to  impose  civil  penalties  of  up 
to  $10,000  per  violation  per  day  on 
parties  beyond  the  scope  of  the  statute. 

2.  The  statutory  scheme:  The  plain 
meaning  is  obvious. 

We  should  begin  our  analysis  with  a 
review  of  the  statutory  language  at 
issue.  Section  12  of  ECPA  amended  the 
Federal  Power  Act  by  adding  a  new 
"Section  31.  Enforcement"  at  the  end  of 
the  Act  Section  31  has  the  following 
provision  in  subsecticm  (c). 

(C)  aVIL  PENALTY.— Any  licensee, 
permittee,  or  exemptee  who  violates  or  foils 
or  refiisaa  to  comply  with  any  rule  or 
regulation  under  tiiis  part  any  term,  or 
condition  of  a  license,  permit  or  exemption 
under  this  part,  or  any  order  issued  under 
subsection  (a)  shall  be  subject  to  a  civil 
penalty  in  an  amount  not  to  exceed  $10,000 
for  eadi  day  that  such  violation  or  faihnv  or 
refusal  continnes.  Such  penalty  shaU  be 
assessed  by  die  Commission  after  notice  and 
opportunity  for  pubtic  hearing.  In  determining 
the  amount  of  a  propoaed  penalty,  the 
Commiaaion  shall  take  into  consideration  the 
nature  and  seiiouanesa  of  the  violation, 
failure,  or  refusal  and  the  efforts  of  the 
licensee  to  remedy  the  violation,  failure,  or 
refusal  in  a  timeiy  manner.  No  civil  penalty 
shall  be  assessed  wdiere  revocation  (or  a 
license,  pennh  or  exemption)  ta  tuAmd. 
[EmpbariB  added;  paientbetical  added  to  last 
sentence.) 


Section  18  oi  ECPA,  entitled  "Effective 
Date,"  provides  in  pertinent  part  that 

The  amendments  made  by  sections  6  and 
12  of  this  Act  shall  ^ply  to  licenses,  permits, 
and  exemptions  without  regard  to  when 
issued.  (Emphasis  added.) 

New  subsection  31(c)  is  quite  clear 
and  imambiguous  as  to  its  scope  of 
autiiority.  A  "licensee,  permittee  or 
exemptee  *  *  *  shall  be  subject  to  a 
civil  penalty  •  •  •  -.  And,  "the 
Commission  shall  take  into 
consideration  *  *  *  the  efforts  of  the 
licensee  to  remedy  the  violation,  failure 
or  refusal  in  a  timely  manner."  And. 
further,  "[n]o  civil  penalty  shall  be 
assessed  where  revocation  [of  a  license, 
permit  or  exemption]  is  ordered."  The 
provision  contains  four  sentences  and 
three  of  them  expressly  refer  to 
licensees,  permittees,  exemptees  or  the 
revocation  of  their  respective  licenses, 
permits  or  exemptions.  Section  IB  of 
ECPA  expressly  refers  to  the  application 
of  Section  12  to  all  licenses,  permits  and 
exemptions.  There  is  no  express 
mention  nor  implied  reference  to  any 
other  parties  being  subject  to  civil 
penalties  on  the  face  of  subsection  31(c] 
of  the  FPA  or  Section  18  of  ECPA  The 
plain  meaning  of  the  statute  could  not  be 
more  plain  in  this  case:  to  wit  civil 
penalties  apply  only  to  licensees, 
permittees  and  exemptees  (the  apples, 
as  it  were,  in  the  Kamargo  opinion). 

It  is  well  settled  imder  current 
standards  of  statutory  construction  that 
the  plain  meaning  of  a  statute  must 
control  its  interpretation  in  the  absence 
of  an  ambiguity  or  unreasonable  result 
even  where  the  Concessional 
Conference  Report  expressly  calls  for  a 
contrary  result  from  the  statutory 
provision.  Here  the  Conference  Report 
other  than  a  jjassing  reiteration  of  the 
Section  18  Effective  Date  for  Section  12. 
is  silent  on  the  civil  penalty  provision  in 
subsection  31(c). 

3.  Statutory  construction:  the  plain 
meaning  controls. 

The  applicable  case  law  on  the 
central  statutory  construction  issue  in 
this  case  is  clear  and  imambiguous.  The 
U.S.  Court  of  Appeals  for  the  District  of 
Coliunbia  Circuit  has  ruled  r^eatedly 
on  this  issue  in  support  of  the  plain 
meaning  doctrine.  "We  find  no  mandate 
in  logic  or  in  case  law  for  retiance  on 
legislative  history  to  reach  a  result 
contrary  to  the  plain  meaning  of  a 
statute,  particulariy  where  that  plain 
meaning  is  in  no  way  unreasonable." 
United  Air  Lines.  Inc.  v.  CAB,  569  F,2d 
640,  847  (D.C  Cir.  1977).  (emphasis  m  the 
original).  The  St^weme  Court  has  ruled 
that  a  court  inte^weting  a  statute  is 
bound  by  the  "literal  or  usual  meaning 
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of  its  words"  unless  this  would  lead  to 
"absurd  results  *  *  *  or  would  thwart 
the  obvious  purpose  of  the  statute 
*  *  *'\  Trans  Alaska  Pipeline  Rate 
Cases,  436  U.S.  631.  643  (1978)  quoting 
Commissioner  of  Internal  Revenue  v. 
Brown,  380  U.S.  563,  571  (1965). 

The  District  of  Columbia  Circuit  Court 
of  Appeals  has  been  confronted  with 
arguably  analogous  situations  in  several 
recent  cases.  In  National  Small 
Shipments  Traffic  Conference  Inc.  v. 
CAB,  618  F.2d  819  (D.C  Cir.  1980).  the 
Court  sustained  the  plain  meaning  of  the 
statute,  explaining  that  "[tjhis  case  does 
not  present  an  instance  in  which  a 
literal  interpretation  of  the  language 
leads  to  an  absurd  result  or  conflicts 
with  the  obvious  purpose  of  the  Act."  In 
that  case,  the  CAB  had  acted  in  a 
manner  that  was  directly  contrary  to  an 
express  statement  in  the  Conference 
Report  that  the  Managers  did  not 
contemplate  that  the  Board  would  take 
such  action  under  the  new  Public  Law 
(exempting  certain  air  carriers  from  the 
requirement  of  filing  tariffs).  The  Court 
quoted  the  statement  above  from  the 
United  Air  Lines  opinion  and  went  on  to 
note  "that  interest  groups  who  fail  to 
persuade  a  majority  of  the  Congress  to 
accept  particular  statutory  language 
often  are  able  to  have  inserted  in  the 
legislative  history  of  the  statute 
statements  favorable  to  their  position,  in 
the  hope  that  they  can  persuade  a  court 
to  construe  the  statutory  language 
absent  clear  contrary  evidence  of 
legislative  intent" 

The  Court  analyzed  further  that  there 
the  plain  language  of  the  statute  should 
control  because  there  was  no  "clear 
contrary  evidence  of  legislative  intent," 
citing  to  National  Railroad  Passenger 
Corp,  V.  National  Association  of 
Railroad  Passengers,  414  U.S.  452  (1974). 
(emphasis  added).  The  Court  concluded 
that  the  statement  in  the  Conference 
Report  that  the  Managers  did  not 
contemplate  such  action,  was  "not  the 
type  of  clear  indication  of  legislative 
intent  that  can  justify  a  decision  to 
disregard  the  plain  language  of  a 
statute,"  and  "[w]e  must  assiune  that  if 
Congress  had  intended"  that  result  "it 
would  have  said  so  in  unmistakable 
language,"  i.e.  in  the  statute  itself,  618 
F.2d  819, 828  (footnote  omitted). 

The  same  Court  more  recently  in 
Eagle-Picher  Industries  v.  United  States 
KPA.,  759  F.2d  922  (D.C.  Cir.  1985)  was 
confronted  with  a  statutory  provision 
which  appeared  to  have  been  drafted 
inconsistent  with  an  express  statement 
in  the  Senate  Report  as  to  the  intended 
definition  of  a  "hazardous  substance". 
The  Court  there  made  several  comments 
which  are  relevant  to  the  instant  case.  In 


a  footnote  to  the  applicable  discussion, 
the  Court  noted  that  although  the 
definition  originated  in  the  Senate,  did 
not  come  from  the  Conference  Report 
"and  thus  shotild  be  accorded  more 
weight  than  an  ordinary  Senate  report 
*  *  *  [sic]  [n]evertheless,  it  is  section 
101(14),  not  the  report  of  one  body,  that 
was  passed  by  the  entire  Congress."  The 
Court  emphasized  that  the  statute  could 
have  been  drafted  to  achieve  the  result 
stated  in  the  Senate  Report  "[i]f  a 
rational  draftsman  had  indeed  intended 
that"  result,  but  the  statute  there  did  not 
achieve  that  result.  The  Court  stated: 

We  thiu  are  faced  with  a  conflict  between 
the  language  and  stnictiire  of  the  statute  on 
the  one  hand,  and  one  portion  of  ita 
legislative  history  on  the  other.  It  is  clear  to 
us  that  when  sudi  a  conflict  exists,  the 
statute  must  control.  It  was,  after  all,  section 
101(14)  that  was  enacted  by  Congress  and 
became  law. 

759  F.2d  922, 929. 

Also  applicable  to  this  case  is 
Montgomery  Charter  Service  Inc.  v. 
Washington  Metropolitan  Area  Transit 
Commission,  325  F.2d  230,  233  (D.C.  Cir 
1963).  where  the  Court  said  "  '[i]t  is 
elementary  in  the  law  of  statutory 
construction  that,  absent  ambiguity  or 
unj^asonable  result,  the  literal  language 
of  a  statute  controls  and  resort  to  the 
legislative  history  is  not  only 
unnecessary  but  improper.'  "  (quoting 
Elm  City  Broadcasting  Corp.  v.  United 
States,  235  F.2d  811, 816  (D.C.  Cir.  1956) 
(emphasis  added).  See  also  Sutherland, 
Statutes  and  Statutory  Construction 
§  46.01  {4th  Ed.). 

4.  Filial  Ride:  fictional  Congressional 
intent  drawn  from  fabricated  legislative 
history. 

The  majority  attempts  vainly  to 
fabricate  a  different  analytical  result  by 
highly  selective  and  misleading  citations 
to  various  portions  of  the  legislative 
history  of  the  dvil  penalties  provision  in 
the  bill  passed  by  the  House  of 
Representatives.  At  the  outset,  it  must 
be  noted  that  the  House-passed  dvil 
penalties  provision  was  modified  in  the 
House-Senate  Conference  in  a  manner 
that  re-emphasized  the  express 
limitation  to  licensees,  permittees  and 
exemptees.  Nevertheless,  the  Final  Rule, 
in  discussion  beginning  at  5  of  the  Slip 
Opinion,  attempts  to  avoid  that  result  by 
making  much  of  a  wholly  unrelated 
discussion  in  the  House  Committee 
Report  about  "(tjhe  very  first  concern 
hi^ighted  by  the  House  Report  was  the 
problem  of  unlicensed  hydroelectric 
projects"  (emphasis  added)  and  a  quote 
of  a  House  witness  on  that  subject  The 
discussion,  at  page  6.  notes  that  "[t]he 
Committee  further  emphasized  that  it 
expected  'FERC  to  locate  projects  that 


are  being  operated  without  legal 
authority  and  to  enforce  the  law,' "  but 
fails  to  indicate  that  the  quote  was  from 
another  section  of  the  report. 

The  discussion  then  emphasizes  that 
the  House  report  called  for  use  of  dvil 
penalties  for  violations  of  orders  and 
matters  referenced  in  subsection  (a). 
The  discussion  conveniently  fails  to 
explain  that  subsection  (a)  calls  for  the 
monitoring  and  investigation  of 
compliance  with  each  license,  permit 
and  exemption  and  to  issue  orders  to 
require  compliance  with  the  terms  and 
conditions  of  such  licenses,  permits  and 
exemptions.  Furthermore,  the  discussion 
ignores  completely  subsection  (b),  which 
provides  for  revocation  of  a  license  or 
exemption,  where  any  licensee  or 
permittee  is  foimd  by  the  Commission 
inter  alia  to  have  knowingly  violated  an 
order  under  subsection  (a)  requiring 
compliance  with  the  te7777S  and 
conditions  of  the  license  or  exemption. 
See  subsections  31  (a)  and  (b)  of  ECPA 
for  the  full  text  of  these  provisions. 

Thus,  the  statutory  scheme  of  Section 
31  is  quite  clear  beginning  with  (1) 
subsection  (a]  monitoring,  investigation 
and  compliance  orders;  (2)  subsection 

(b)  revocation  orders:  and  (3)  subsection 

(c)  civil  penalties — all  for  enforcement 
of  licenses,  permits  and  exemptions.  The 
Final  Rule,  at  page  6,  ignores  all  of  this 
related  statutory  language  and  accurate 
legislative  history  in  grandly 
pronoimcing  that  Congress  gave  the 
Commission  civil  penalty  authority  to 
address  its  concern  about  unlicensed 
operations.  A  fitting  retort  could  be  that 
the  partial  testimony  of  one 
Congressional  witness  and  a  couple  of 
spurious  citations  do  not  create  a  brand 
new  civil  penalty  authority  for  the 
Commission.  Of  course,  the  Congress  is 
well  aware  that  the  Commission  under 
other  provisions  of  the  FPA  has 
authority  to  make  and  enforce 
jurisdictional  determinations  for 
unlicensed  operations  in  any  event 
without  resort  to  the  use  of  civil 
penalties  under  subsection  (c).  To  aigue 
that  the  cited  portions  of  the  House 
legislative  history  require  application  of 
civil  penalties  to  unlicensed  operations 
under  these  facts  is  completely  fardcal 
and  impersuasive. 

The  discussion,  thus  having  failed 
miserably  as  a  matter  of  law,  turns  next 
to  the  policy  argument  that  having  dvil 
penalties  only  for  licensees,  permittees 
and  exemptees  "could  lead  to  the  result 
of  encouraging  operators  to  violate  the 
FPA  and  operate  without  a  license  when 
they  are  required  to  have  one."  And  so, 
the  argiunent  runs,  "Congress  did  not 
intend  to  favor  those  who  do  not  comply 
with  the  law  over  those  who  do." 


Necessarily,  then,  civil  penalties  have  to 
apply  to  unlicensed  operations  to 
prevent  (1]  favoritism  to  those  who  must 
not  have  complied  with  the  law  (or  they 
seemingly  would  be  Ucensed)  and  (2) 
encouragement  of  those  unlicensed 
operators  to  continue  to  violate  the  FPA. 
llie  order  also  rebuts  opposing  public 
comments  on  the  grounds  that  they  have 
not  been  able  to  cite  any  specific 
legislative  history  to  support  their  literal 
reading  of  the  statute  and  its  plain 
meaning.  That  is  a  nifty  shifting  of  the 
burden  of  analytically  showing  the  plain 
meaning  is  unacceptable,  which  would 
mean  more  generally  that  the  plain 
meaning  of  a  statute  only  conb'oUed 
when  there  was  express  legislative 
history  to  support  it.  Such  a  result  would 
turn  upside  down  the  entire  current 
body  of  judicial  opinion  on  statutory 
construction  discussed  above. 

Finally,  as  the  statutory  construction 
coup  de  grace,  the  order  reaches  deep 
into  legal  annals  to  pull  out  U.S.  v. 
American  Trucking  Associations  Inc.  et 
al.  310  U.S.  534,  543  (1940)  for  the 
proposition  that  the  Commission  is  not 
compelled  by  the  literal  reading  of  the 
Act  to  reach  a  result  contrary  to  the 
aforementioned  policy  argxunent, 
because  that  would  be  plainly  at 
variance  with  the  policy  of  the 
legislation  as  a  whole — as  established 
by  the  thoroughly  discredited  legislative 
history  analysis.  This  effort  to  pull  a 
precedential  "rabbit  out  of  a  hat"  is 
another  nifty  analytical  trick.  It  is  no 
secret,  however,  that  there  have  been  a 
series  of  Supreme  Court  cases  in  the  48 
years  since  American  Trucking,  which 
have  sharpened  the  focus  on  the  plain 
meaning  of  the  statute,  as  discussed 
above. 

The  last  gasp  analytically,  as  it  were, 
appears  in  footnote  16,  at  page  8  of  the 
Slip  Opinion,  where  the  order  cites  to 
Commodity  Future  Trading  Commission 
V.  Savage,  611  F.2nd  270,  282  (9th  Cir. 
1980).  The  order  argues  that  there  was  a 
similar  situation  under  an  interpretation 
of  the  term  "registered  under  this  Act" 
in  the  Commodity  Exchange  Act, 
wherein  the  term  was  held  to  include 
those  not  registered,  but  engaged  in  the 
activities  requiring  registration.  The 
Court  found  that  the  broader 
interpretation  was  necessary  to 
effectuate  Congressional  intent,  while 
the  narrower  interpretation  would 
frustrate  a  principal  purpose  of  the  Act. 
The  discussion  fails  to  describe  the 
factual  circumstances  surrounding  the 
Court  opinion,  particularly  the  fact  that 
Congress  amended  the  law  to  codify  the 
broader  interpretation  in  the  statute  at 
the  time  of  the  judicial  proceedings. 
Also,  that  Act  in  several  important  ways 


is  not  analogous  to  the  structure  of  the 
FPA,  its  licensing  provisions,  and  its 
enforcement  provisions.  Thus,  the 
asserted  similarity  is  of  little  analytical 
significance  or  value  in  this  case  and  is 
not  persuasive  for  the  proposition  that 
as  arguably  occurred  in  Savage,  the 
terms  "licensees,  permittees  and 
exemptees"  really  includes  all  other 
parties  who  are  not  licensees, 
permittees  and  exemptees.  That  result  in 
Savage,  as  a  practical  matter,  was  the 
product  of  Congressional  amendment  of 
the  law,  and  not  a  new  theory  of 
statutory  construction  or  analysis. 

5.  The  real  legislative  history:  express 
support  for  the  plain  meaning  and  a 
report  to  the  House  Committee  on  the 
alleged  unlicensed  project  problem. 

The  highly  selective  and  misleading 
nature  of  the  discussion  about  the 
House  legislative  history  becomes 
apparent  upon  more  careful  review  of 
the  House  and  Senate  legislative 
histgory  for  Section  31.  Section  5  of  the 
House  legislation  included  new  "Section 
31.  ENFORCEMENT."  The  section 
included:  (1)  subsection  (a)  on 
monitoring  and  investigation  of 
compliance  with  licenses,  permits  and 
exemptions  and  issuance  of  orders 
requiring  such  compliance;  (2) 
subsection  (b]  on  revocation  of  licenses, 
permits  and  exemptions  for  knowing 
violators  of  orders  issued  under 
subsection  (a);  and  (3)  subsection  (c)  on 
civil  penalties  for  licensees,  permittees 
and  exemptees.  Not  surprisingly,  the 
House  report  explains  that  "Section  5 
adds  new  Section  31  to  the  Federal 
Power  Act  that  provides  the 
Commission  with  additional 
enforcement  authority  to  ensure  that 
license,  exemption  or  permit  conditions 
are  met "  (Emphasis  added).  The  report 
continues,  "the  amendments  are  not 
intended  to  reduce,  restrict,  or  limit  the 
authority  of  the  Conunission  under  other 
sections  of  the  Act  *  *  *  [i]t 
suppleipents  that  authori^  including 
Section  309  of  the  Federal  Power  Act." 
Thus,  the  much  vaunted  House 
Committee  report  on  its  face  confirms 
that  Section  31  Enforcement,  including 
civil  penalty  authority,  is  for  the  sole 
purpose  of  supplementing  existing 
authority  to  ensure  that  license, 
exemption  or  permit  conditions  are  met. 
Where  is  the  clear  legislative  intent  that 
civil  penalties  also  must  or  should  apply 
to  unlicensed  hydroelectric  operations? 
It's  quite  simply  not  there,  because  it 
obviously  does  not  exist  as  a  matter  of 
fact. 

The  House  Committee  Report  does 
quote  from  the  witness  in  the  hearing, 
Mr.  Horn.  Strikingly,  however,  the 
quotation  in  this  oitler  is  only  partial 


and  off  the  main  point  of  the  full 
quotation  in  the  report.  The  full 
quotation  focuses  directly  on  the  need 
perceived  by  the  witness  for  FERC  to 
"aggressively  monitor  compliance  with 
the  terms  and  conditions  attached  to  a 
license  or  exemption. "  (Emphasis 
added.)  His  key  recommendation, 
emphasized  in  italics  by  the  Committee, 
was  that  "therefore,  the  FERC  should  be 
directed  by  Congress  to  upgrade  its 
current  monitoring  and  compliance 
program,  in  cooperation  with  the  states, 
to  ensure  full  compliance  with  the 
conditions  established  in  a  license  or  an 
exemption. " 

The  Committee  Report  in  the  next 
paragraph  makes  absolutely  clear  that 
"subsection  (a)  requires  that  FERC 
monitor  and  investigate  compliance,  not 
just  with  regard  to  large  projects  or 
those  under  construction  [but]  [a]ll 
projects,  including  those  exempted  from 
Ucensing,  must  be  watched  to  ensiu« 
compliance  (i.e.,  with  terms  and 
conditions  of  licenses,  permits  and 
exemptions)  *  *  *  The  subsection 
authorizes  FERC  to  issue,  after  notice 
and  an  opportimity  for  public  hearing, 
orders,  subject  to  judicial  review,  to 
require  compliance  with  license,  permit 
and  exemption  terms  and  conditions." 
(Emphasis  added.)  "Subsection  (c) 
provides  a  new  enforcement  tool  in  the 
form  of  civil  penalties  for  failure  or 
refusal  to  comply  with  a  subsection  (a) 
order  or  any  matter  referenced  in 
subsection  (a)  or  for  violations  of  such 
matter  or  orders"  (i.e.,  FERC  actions 
requiring  compliance  with  license, 
permit  and  exemption  terms  and 
conditions). 

There  is  not  one  reference  to 
unUcensed  hydroelectric  operations, 
because  that  clearly  was  not  the  intent 
of  the  House  Committee.  In  fact,  the 
intent  of  the  House  Committee  with 
regard  to  imlicensed  hydroelectric 
operations  was  made  abundantly  clear 
in  two  sentences  found  in  the  middle  of 
the  paragraph  discussing  subsection(a). 
The  Committee  stated  its  intent  as 
follows,  "the  Committee  also  expects 
FERC  to  locate  projects  that  are  being 
operated  without  legal  authority  [i.e. 
licensing  or  exemption  under  the  FPA] 
and  to  enforce  the  law  [which  would  be 
by  making  jurisdictional  determinations 
under  existing  authority]  [and]  [t]he 
Committee  expects  FERC  to  report  to 
the  Conmiittee  within  six  months  about 
this  alleged  problem."  (Emphasis 
added.)  The  Committee's  admonition 
also  to  locate  projects  operated  without 
legal  authority  and  enforce  the  law  and 
the  requirement  to  make  a  report  about 
the  alleged  problem  are  a  far,  far  cry 
from  the  obviously  fabricated 
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Congressional  intent  in  the  order  based 
on  the  highly  selective  and  misleading 
dtations  and  quotation  from  the 
Committee  Report  The  Committee 
categorically  did  not  grant  authority  for 
dvil  penalties  applicable  to  unlicensed 
hydro  projects.  All  the  Committee  did 
was  to  note  in  passing  the  allegations  in 
witness  Horn's  testimony  about 
unlicensed  operations,  to  admonish 
FERC  to  address  the  issue,  and,  in  the 
penultimate  directive  to  the 
Conmiission.  to  make  a  r^mrt  to  the 
Committee  in  six  months  on  the  "alleged 
problem."  To  attempt  to  bootstrap  that 
relative  cnmib  of  Congressional  interest 
all  the  way  into  a  demonstrated. 
afBrmative  Congressional  intent  to 
apply  dvil  penalties  to  unlicensed 
hydroelectric  projects  is  akin  to 
fabricating  a  new  NASA  Space  Shuttle 
out  of  a  paper  airplane — it  just  won't  Qy. 
Or,  as  they  reportedly  say  in  Texas,  that 
dog  just  don't  hunt 

The  companion  Senate  provision  was 
contained  in  Section  12  of  the  Senate 
bill,  which  would  add  new  subsections 
26(b)  and  26(c)  to  the  FPA.  Those 
subsections  would  provide  the 
CoDunission  with  authority  to  revoke  for 
significant  violation  of  its  terms  any 
permit  license  or  exemption  and  also  to 
issue  orders  to  ensure  compliance,  with 
enforcement  of  orders  by  proceedings  in 
Federal  district  courts.  The  Senate 
Committee  Report  as  did  the  House 
Report  makes  dear  that  the  new 
authority  is  exdusively  for  the  purpose 
of  issuing  orders  requiring  compUance 
and  revoking  a  permit  exemption  or 
license  for  a  si^iificant  violation  of  its 
terms.  There  is  no  suggestion  of  any 
kind  that  the  new  authority  is  intended 
by  the  Committee  to  have  any 
application  to  parties  other  than 
licensees,  permittees  or  exemptees.  The 
exclusive  focus  of  the  discussion  is  on 
ensuring  compliance  with  the  terms  and 
conditions  of  Ucenses,  permits  and 
exemptions,  and  the  Committee 
emphasized  that  it  "would  expect  FERC 
to  give  the  licensees,  exemptee,  or 
permittee  a  reasonable  time  to  remedy 
any  violations  which  may  occur." 

And,  of  course,  the  Conference  Report 
was  silent  on  the  substance  of  the  new 
Section  31.  ENFORCEME^4T  which 
melded  together  the  companion 
provisions  of  the  House  and  Senate 
bills.  The  respective  Floor  Statements  of 
Chairman  Dingell  in  the  House  of 
Representatives  and  Chairman  McClure 
in  the  Senate  with  regard  to  the 
Conference  Report  only  reiterated  the 
positions  of  each  body,  without  a  single 
reference  of  any  kind  to  the  "alleged 
problem"  of  unhcensed  hydroelectric 
operations.  There  can  be  absolutely  no 


doubt  dierefore,  that  the  sole  and 
exdusive  focus  of  the  Congressional 
intent  in  Section  31  was  compliance  by 
licensees,  permittees  and  exemptees 
with  the  terms  and  conditions  of  their 
licenses,  permits  and  exemptions,  and 
the  necessary  enforcement  authority  for 
the  Commission  to  ensure  that 
compliance  occurs — and  nothing  more. 

6.  The  NOm  pnbUc  comments:  dvil 
penalties  as  a  cudgel  to  coerce 
unlicensed  projects  in  terrorem  to 
accept  FERC  jurisdiction. 

The  public  conmients  Hied  in  response 
to  the  Notice  of  Proposed  Rulemaking 
(NOra)  in  this  docket  add  great  weight 
to  these  concerns.  For  example,  the 
Edison  Electric  Institute  points  out  at 
page  4,  that  there  could  be  "serious 
negative  consequences"  from  the  rule's 
application  of  dvil  penalties  to 
unlicensed  operators.  The  jurisdictional 
question  is  often  complex  and  difficult 
with  tough  factual  issues.  Thus,  the 
effect  of  imposing  civil  penalties  and 
imposing  potential  liability  back  to  the 
date  of  enactment  of  ECPA  would  raise 
the  stakes  immensely  in  a  jurisdictional 
dispute  at  the  rate  of  $10,000  per  day 
over  several  years.  As  EEI  points  out 
"[t]his  will  almost  assuredly  have  a 
chilling  effect  on  the  owner's  willingness 
to  pursue  his  [legal]  rights  *  *  * 
[because],  in  effect  the  Commission 
could  use  the  dvil  penalty  provisions  as 
a  cudgel  to  coerce  projed  owners  into 
the  Commission's  Section  23 
jurisdictional  fold  despite  reasonable 
grounds  to  contest  such  jurisdiction." 
And,  I  would  note,  that  is  just  exacUy 
what  the  objective  of  the  Commission  is 
in  this  Final  Rule — to  seize  unlawfully 
the  cudgel  to  coerce  project  owners  to 
accept  jurisdictional  status. 
Interestingly,  EEI  also  notes  in  footnote 
4  that  the  dtation  in  the  NOPR  from  the 
legislative  history  in  the  House 
Committee  Report  has  been 
misconstrued,  as  discussed  above.  There 
is  no  question,  therefore,  that  the 
Conmiission  has  been  notified  of  that 
fatal  flaw,  which  is  perpetuated  in  the 
Final  Rule. 

The  National  Hydropower 
Association  comment  bluntly  stated, 
"the  statute  means  what  it  says"  and 
"the  Commission's  attempt  to  amend  the 
statute  to  indude,  in  the  words  of  the 
notice,  a  person  who  engages  in  conduct 
requiring  a  license  or  exemption  but 
fails  to  obtain  one  is  unlawful  and 
inappropriate."  NHA.  at  pages  5  and  6, 
disposes  effectively  with  the  woefully 
misbegotten  claim  of  Congressional 
intent  in  the  NOPR  supporting 
application  of  dvil  penalties  to 
unlicensed  operators.  NHA  continues 
importantly  to  address  the  perceived 


rati<»ale  for  such  an  effort,  at  page  7,  as 
follows. 

[T]he  Commitaion's  daim  to  civil  penalty 
authority  over  the  ownera/operators  of 
unlicefued  projects  would  give  the 
Cominission  an  unwarranted,  coerdve 
weapon  with  whidi  to  threaten  such  project 
owners  who  might  otherwise  contest  the 
Commission's  jurisdiction  in  good  faith.  It  is 
dear,  NHA  believes,  that  the  Commission 
lias  recently  embarked  on  a  program  to 
expand  hither  to  accepted  limits  of  its  Part  I 
jurisdiction.  Confronted  with  the  possibility 
of  as  much  as  $10,000  per  day  in  payments  to 
the  federal  government  for  continued 
operation,  an  owner  may  decide  to  submit  to 
F^C  jurisdiction,  even  with  substantial 
doubt  as  to  the  legitimacy  of  the 
Commission's  assertion  of  jurisdiction.  The 
coercive  effect,  in  such  a  case,  violates  due      ' 
process  considerations  to  the  extent  that  the 
threat  of  dvil  penalties  would  preclude 
project  owner's  contesting  FERC  jurisdiction, 
by  appeal  or  otherwise. 

I  believe  that  NHA,  as  did  EEI,  has 
identified  correctly  the  Commission 
management's  objective  in  this  Final 
Rule.  I  also  would  note  that  the  rule 
provides  for  a  dvil  penalty  of  $10,000 
I>er  day  per  violation,  which  could  be 
even  more  coercive  in  its  practical 
effect.  I  also  agree  with  NHA's  belief 
about  the  Commission's  effort  to  expand 
the  limits  of  its  jurisdiction,  as  set  forth 
in  my  separate  opinions  in  the  Fairfax 
County  Water  Authority  case  and  the 
Delegation  Rule,  discussed  below. 

Niagara  Mohawk  Power  Corporation, 
at  page  6,  opposes  the  NOPR  proposal  to 
include  unlicensed  hydro  operators 
within  the  scope  of  civil  penalties. 
Niagara  Mohawk  cites  to  the  "creative 
bit  of  statutory  construction"  in  the 
notice  where,  as  in  the  Final  Rule,  the 
House  report's  suggestion  that  FERC 
"enforce  the  law"  with  regard  to 
projects  operated  without  legal  authority 
is  bootstrapped  into  expansion  of  the 
civil  penalty  coverage  of  the  statute. 
Niagara  Mohawk  points  out  that  the 
"plain  meaning  of  the  statute  limits  its 
application  to  licensees,  permittees  and 
exemptees"  and  "[a]  passing  reference 
in  a  Committee  Report  *  *  •  cannot 
expand  the  coverage  of  the  statute." 
Niagara  Mohawk  also  notes  that  the 
NOPR  "seeks  to  justify  this  leap  by 
claiming  that  a  Congressional  intent  to 
omit  those  who  have  'ignored  licensing 
requirements'  would  be  'irrational'  [but] 
such  an  omission  would  be  less 
irrational  than  the  approach  taken  by 
the  Notice.  .  .  ".  Niagara  Mohawk 
explains  that  the  NOPR  could  result  in 
the  imposition  of  "massive  civil 
penalties,"  with  a  penalty  exceeding  $3 
milhon  already  accrued  against  an 
unlicensed  party  by  the  time  the 
comments  were  filed  in  October  1987 — 
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and  another  $3  million  in  the  intervening 
ten  months  since  then.  Niagara  Mohawk 
continues,  "Congress  could  not  have 
meant  the  Commission  to  subject  to  civil 
penalties  persons  who  in  good  faith 
question  jurisdiction  over  them,  and  the 
language  of  the  statute  itself  bears  out 
this  conclusion." 

Niagara  Mohawk  importantly  then 
addresses  the  statutory  scheme  of  the 
FPA,  beginning  at  page  7,  footnotes 
omitted. 

An  amendinent  to  an  existing  statute  must 
be  read  in  the  context  of  the  statute.  The 
Notice  takes  the  remarkable  position, 
however,  that  the  enactment  of  Section  31 
silently  swept  away  the  half  century  of 
history  represented  by  such  provisions  as 
Section  4(g)  of  the  Act  which  authorizes 
FERC  to  investigate  unlicensed  projects  and 
to  issue  "such  orderfs)  as  it  may  find 
appropriate,  expedient,  and  in  the  public 
interest;"  Section  314,  which  authorizes  FERC 
to  seek  an  injunction  against  any  violation  of 
the  Act  or  FERC  rules,  regulations  or  orders; 
and  Section  316,  which  establishes  criminal- 
penalties  for  violations  of  the  Act.  These 
provisions  amply  equip  the  Commission  to 
compel  those  who  should  be  licensed  to 
secure  licenses,  while  permitting  respondents 
to  assert  their  rights  free  from  the  in  temrem 
effect  that  the  proposed  rule  would  impart  to 
Section  31.  The  position  of  the  Notice  that 
civil  penalties  may  be  imposed  on  those  who 
should  be  licensed,  but  are  not,  is  at  odds 
with  the  face  of  the  statute,  the  limited 
Congressional  intent  that  can  be  discerned 
and  the  overall  enforcement  scheme  of  the 
Act. 

Niagara  Mohawk  has  covered  well  the 
sahent  argimients  in  opposition  to  the 
position  adopted  in  the  Final  Rule.  It  is 
noteworthy  that  the  Final  Rule  did  not 
directly  address  these  arguments,  other 
than  the  reiteration  of  the  legislative 
history  and  the  passing  citation  in 
footnote  10,  at  page  4. 

Orange  and  Rockland  joined  the 
chorus  of  opposition  to  the  NOPR's 
expansion  of  the  statutory  scope  to 
include  unlicensed  operators.  In  an 
expansive  and  well-reasoned  review  of 
recent  court  opinions  on  statutory 
construction  (rather  than  the  Final 
Rule's  reliance  on  the  \9A!Q  American 
Trucking  decision].  Orange  and 
Rockland  proceeds  to  dismember 
analytically  the  NOPRs'  flimsy  attempt 
to  invoke  statutory  construction 
principles  to  overturn  the  plain  meaning 
of  the  statute.  Orange  and  Rockland 
establishes  conclusively  that  Congress 
did  not  intend  to  subject  parties  other 
than  licensees,  permittees  or  exemptees 
to  civil  penalties  "and  the  Conmiission 
may  not  substitute  its  judgment  for  that 
of  Congress  with  respect  to  the  scope  of 
the  statute's  enforcement  provisions." 
Orange  and  Rockland  points  out  that 
Congress  expressly  included  parties  in 
section  23(b)  who  should  have  licenses. 


So  it  is  clear  that  "Congress  clearly 
knew  how  to  and  did  in  fact  subject 
persons  who  'should  have'  licenses  to 
the  Commission's  jurisdiction  when  it  so 
desired,  [but]  it  did  not  choose  to  do  so 
with  respect  to  the  imposition  of  civil 
penalties,  and  the  Commission  may  not 
appropriate  to  itself  such  authority. 
(Citing  also  to  another  illustration  in 
Sec.  23(b],  in  footnote  4,  at  page  5] 

Orange  and  Rockland  next 
persuasively  dismisses  the  House 
Committee's  general  statement  of 
"concern"  about  unlicensed  projects  as 
entirely  inadequate  to  justify  regulations 
which  exceed  the  statutory  mandate, 
noting  that  such  concern  was  not 
addressed  by  Congress  otherwise  nor 
even  discussed  in  the  Conference 
Report.  (As  discussed  separately,  the 
House  Conmiittee,  in  fact,  called  for  a 
report  from  the  Commission  on  the 
"alleged  problem"  in  six  months.] 
Orange  and  Rockland  correctly  opines 
that  FERC  is  not  authorized  to  regulate 
on  the  basis  of  what  Congress  "should 
have  done"  or  "meant  to  do"  but  rather 
is  limited  to  the  mandate  of  Congress 
expressed  in  the  statute  itself. 

Orange  and  Rockland  next  analyzes 
the  impact  of  the  Court  of  Appeals 
decision  in  American  Mining  Congress 
V.  EPA,  824  F.2d  1177  [D.C.  Cir.  1987)  on 
the  NOPR,  because  it  involved  a  similar 
attempt  by  EPA  to  expand  the  coverage 
of  its  statutory  jurisdiction  over  certain 
categories  of  solid  waste.  Orange  and 
Rockland  asserts  persuasively  that 
application  of  the  holding  and  the 
rationale  of  American  Mining  Congress 
to  the  facts  here,  establishes  that  FERC 
cannot  imder  any  circimistances  apply 
civil  penalties  to  imlicensed  projects 
and  "the  holding  of  American  Mining 
Congress  incontrovertibly  supports  the 
proposition  that  the  Commission  will 
impermissibly  exceed  the  scope  of  its 
statutory  authority  if  it  attempts  to 
promulgate  §  385.1501(b]  as  currently 
proposed,"  which  the  Final  Rule  of 
course  does. 

Orange  and  Rockland  buttresses 
strongly  its  argimient  by  analysis  of  the 
Supreme  Court  decision  in  Board  of 
Governors  v.  Dimension  Financial 
Corporation,  474  U.S.  361, 106  S.  Ct.  681 
(1986],  where  "the  Supreme  Court 
cautioned  that  the  'plain  purpose'  of 
legislation  should  not  be  invoked  at  the 
expense  of  the  actual  terms  of  the 
statute,"  Orange  and  Rockland 
concludes  that,  "the  Court's  admonition 
applies  with  particular  force  to  the 
Commission's  attempt  to  extend  its 
jurisdiction  despite  the  clear  limitations 
set  forth  m  the  statute  itself  (and) 
[ajccordingly  the  Commission  is  not 
authorized  to  promulgate  S  385.1502(b) 
as  proposed  (which  it  now  has)  unless 


and  until  Congress  explicitly  confers  on 
the  agency  the  authority  to  enforce  the 
statute's  provisions  against  persons  who 
'should  be'  hcensees  or  exemptees."  I 
could  not  agree  more  with  that  analysis 
and  that  conclusion. 

The  public  comments  discussed  above 
provide  a  powerful  and  persuasive — and 
for  the  Commission,  extremely 
embarrassing — rebuttal  of  the 
argimients  in  the  NOPR,  which  have 
been  reiterated  with  nothing  new  or 
more  in  the  Final  Rule.  The  original 
public  comments  for  all  practical 
purposes  have  the  analytical  effect  of 
preemptively  negating  Uie  hollow 
response  in  the  Final  Rule.  Those 
comments  also  add  great  weight  to  my 
modest  analysis  of  the  legislative 
history  and  complement  very  well  the 
analysis  of  the  Kamargo  court.  Taken 
together  in  the  aggregate,  these  separate 
analytical  pieces  build  an  absolutely 
overwhelming  case  for  the  fatally 
flawed  nature  of  the  Final  Rule  adopted 
here.  There  cannot  be  a  shadow  of  a 
doubt  here  that  the  Commission  is 
attempting  again  to  ban  the  importation 
of  oranges,  in  the  words  of  the  Kamargo 
court's  illustration. 

7.  SCPSA  and  harmony  vs.  false  note: 
the  Commission's  false  note  exceeding 
its  FPA  authority  again. 

I  should  also  note  in  passing  the 
recent  decision  of  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  in  South  Carolina  Public  Service 
Authority  v.  FERC,  No.  871146.  Decided 
July  5, 1988  [SCPSA).  The  Commission  in 
that  case  attempted  to  use  general 
conditioning  power  imder  the  FPA  to 
require  that  the  State  agree  to  provide 
compensation  for  all  foreseeable 
property  damage  caused  by  any 
seismically  induced  dam  failure,  as  an 
alternative  to  requiring  the  State  to 
rebuild  the  impoundment  structure 
found  to  be  susceptible  potentially  to 
earthquake  induced  failure.  The  Court, 
"agreed  with  the  State  that  the  licensing 
authority  granted  to  the  Commission 
under  the  Act  does  not  include  the 
power  to  displace  existing  State  tort  law 
with  its  own  rules  of  liability  for 
damages  caused  by  licensees,"  even 
under  the  unique  facts  of  the  SCPSA 
case.  (Slip  opinion,  at  2). 

The  Court  noted  that.  Acting 
Chairman  Sousa  dissented  on  the 
ground  that  "a  license  condition 
requiring  SCPSA  to  compensate 
property  owners  for  damages  caused  by 
dam  failure  [is]  a  usurpation  of  authority 
left  to  the  States  by  Congress,  beyond 
the  Commission's  authority."  (Slip 
opinion,  at  5).  The  Court  e^ectively 
agreed  and  stated.  "[t]hus  there  is  no 
need  to  believe  that  Congress  intended 
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its  words  to  have  anything  bat  their 
'obvious  lUMniftfi^  in  ocder  for  the  Act  to 
work  in  oonfomianoe  with  its  declared 
purposes  (and]  [w]here  means  and  ends 
sing  in  rach  hannony.  the  Commission's 
false  note  sounds  false  indeed"  The 
Court  eonclnded  that,  "wrhen  examined 
in  li^t  of  traditioiial  principles  of 
statutory  construction,  the  Federal 
Power  Act  reveals  that  Confess  did  not 
intend  to  authoriia  the  Commission  to 
displace  State  tort  laws  applicable  to 
licensees  (Slip  opinion,  st  12). 
Later,  under  the  heading  "DL 
Conclusion.''  the  Court  summarized  as 
follows: 

In  mm.  tiw  dear  import  of  the  atatnte  It  at 
one  with  its  leitelathre  idetatr  while  tiw 
Conuniaeian  may  leqoire  its  Bcenises  to 
abide  bf  nilee  and  ragulations  promoting 
safety,  the  UebiUty  of  dioee  licenses  for 
'**'™B—  ceased  by  tiieir  protects  is  a  matter 
left  by  Ccoves*  to  State  lew.  The 
^n  mall  linn  tfaeielbre  exceeded  its  aatiiority 
under  tlw  Act  wlien  it  attempted  to  repleoe 
the  tort  law  of  Soeth  CeroUne  with  its  own 
prindpls  cfcompeiwetinn.  which  H 
oooridared  lo  Im  tiw  aiore  "fair  and 
eqettabie."  (Slip  opinioD.  at  page  16;  footnote 
omitted). 

I  believe  SCPSA  and  Kamargo  are 
both  relevant  to  this  order,  because  they 
point  out  serious  flaws  in  the  statutory 
omstruction  of  the  Federal  Power  Act 
by  the  Conuaission  in  recent  cases.  In 
both  SCPSA  and  Kamargo.  the  Court  of 
Appmls  for  the  District  of  Cohnnbie 
Cirenit  has  fdimd  that  the  Commission 
exceeded  its  authority  under  die  FPA 
respectively,  by  imposing  its  own  rules 
of  Uability  dis^dng  State  tort  law  and 
by  precluding  prelin^nary  permits 
audiorized  by  the  statute.  These  cases, 
coupled  now  with  this  order,  point  out 
there  seems  to  be  a  developing  pettem 
of  the  Commission  "singing  a  false  luite" 
as  to  the  relevant  Congressional  intent 
as  in  SCPSA,  to  claim  authority  not 
found  in  tlie  FPA  by  the  courts  to  carry 
out  its  own  self-initiated  policy 
objectives.  That  is  a  practice  which, 
beginning  with  this  case,  mtist  be  halted 
by  the  Commission.  Now  is  the  time  to 
bring  to  an  immediate  halt  the 
Commission's  recurring  efforts, 
seemingly  at  any  time  and  in  any  case, 
to  exceed  its  statutory  authority  under 
the  FPA.  whenever  the  Commission 
deems  it  appropriate. 

&  Final  Rule  rationale:  FERC's 
institutional  obsession  with  unlicensed 
hydroelectric  operations. 

ECPA  therefore,  does  not  grant  the 
Commission  any  authority  to  apply  civil 
penalties  to  parties  other  than  licensees, 
permittees  and  exemptees.  Here,  as  in 
Kamargo,  the  majority  has  pushed 
beyond  the  outer  limits  of  Chevron  by 
making  a  policy  decision  supposedly 


supported  by  provisions  of  ECPA  that 
do  not  apply  to  die  issue.  And.  there 
really  can  be  no  reasonable  doubt  about 
that  condmrion.  notwithstanding  the 
arguments  to  the  contrary  in  the  Final 
Ride.  Why  then  does  the  ma)orihr  here. 
as  dttd  the  majority  in  Kamargo.  legally 
attenqrt  to  turn  apples  into  oranges  (so 
to  speak)  and  find  sudi  authority?  llie 
answer  is  plain  and  simple,  but 
probably  not  quite  obvious.  The 
Commission  and  its  management  are 
institutioaally  obsessed  with  the  issue  of 
unlicensed  hydroelectric  project 
operatians.  "Ilie  discussion  in  the  Final 
Rule  reviewed  above  focused  oo  that 
issue. 

The  Commission  orders  in  Fairfax 
County  Water  Authority.  43  FERC  81.0S2 
(1968)  and  the  ReguJatioiu  Delegating 
Authority.  Order  No.  482.  FERC  SUhites 
and  Regulations  (April  5. 1988)  are 
examples  of  that  obsession,  as  I 
documented  at  length  in  my  separate 
opinions  in  those  cases.  The  saga  of  the 
unlicensed  hydro  program  set  forth  in 
those  two  orders  is  a  hallmark  of  legally 
unauthorized  activity  by  the 
Commission  staff  at  the  directim  of  the 
Commission  management  Briefly,  the 
Commission  staff  was  directed  in  early 
1987.  widiout  any  knowledge  of  die  Pidl 
Commissioii.  to  begin  an  exhaustive 
nationwide  investigative  program  of 
existing,  but  Federally  unlicensed, 
hydroelectric  projects  across  the  cotmtry 
to  determine  if  they  were  jniisdictionaL 
The  Full  Commission  only  became 
aware  of  the  program  this  spring,  when 
die  Fairfax  County  Water  Authority 
appealed  iUegal  staff  action  to  require 
licensing  of  its  project  The  Commission 
found  out  then  that  the  Commission  staff 
had  already  investigated  about  100 
projects  in  various  parts  of  the  country 
and  without  any  legal  authority  issued 
38  unauthorized  jurisdictional 
determinations,  of  which  the  Fairfax 
County  Authority  was  one. 

Budget  doctiments  submitted  to  the 
Office  of  Management  and  Budget  by 
Commission  management  document  that 
the  Commission  staff  has  concluded  that 
there  are  at  least  500  projects  that 
require  jurisdictional  determinations 
nationwide.  Current  plans  call  for  the 
Commission  staff  to  assert  new  Federal 
jurisdiction  over  92  additional  non- 
Federal  projects  in  Fiscal  Year  1988. 
beginning  October  1. 1988,  leading  to  a 
six-fold  increase  in  the  number  of 
appUcations  for  constructed  projects 
between  Fiscal  Year  1987  and  Fiscal 
Year  1989.  Outside  contractors  will  be 
funded  to  assist  the  staff  in  conducting 
research  and  investigation  and  making 
jurisdictional  findings  as  part  of  an 
overall  increase  of  at  least  five  pen:ent 
in  the  current  workload. 


The  staff  at  the  March  aa  1988. 
Commission  meeting  conceded  that 
there  had  not  been  a  single  instance 
where  a  project  under  investigation 
constituted  an  immediate  threat  to 
human  life,  health,  property  or  the 
environment  which  required  emergency 
action  wiUiout  the  knowledge  or  prior 
action  of  the  Commission,  otherwise 
required  by  the  then-effective 
Commission  regulations.  To  date,  there 
has  not  been  any  persuasive 
justification  for  the  initiation  of  this 
program,  particularly  without  the 
knowledge  of  the  FiUl  Commission,  let 
alone  die  concerted  efforts  to  prevent 
the  Full  Commission  from  finding  out 
about  it  The  program,  however,  wdll 
divert  substantial  staff  and  budget 
resources  bom  high  priority  activity  in 
the  areas  of  hydroielectric  relicensing 
and  environmental  assessment  to 
support  liceiuing,  again  without  any 
systematic  analysis  of  the  costs  and 
boiefits  of  the  program.  The  program 
was  initiated  by  Commission 
management  fiat  with  no  underlying 
justification  and  that  situation  continues 
today. 

Correspondence  from  the  Commission 
to  the  Chairman  of  the  Subcommittee  on 
Oversight  and  Investigations  of  the 
House  Committee  on  Energy  and 
Commerce  in  response  to  inquiries 
resulting  from  the  Fairfax  County  Water 
Authority  case  have  attempted  to  paint 
a  more  moderate  picture  of  this  program. 
The  correspondence  indicates  that  the 
ratioiale  for  the  program  is  dam  safety 
of  projects  which  now  should  be 
licensed  under  current  case  law  and 
further  Uiat  the  scope  of  the  program  is 
being  reduced  to  a  lower  number  of 
projects.  Nevertheless,  the 
correspondence  scknowledges  that  it  is 
anticipated  that  70%  of  the  reviews  will 
lead  to  jurisdictional  determinations 
requiring  licensing  of  existing  projects. 
Many  of  these  older  projects  were 
legally  constructed  when  FPA 
jurisdiction  wes  more  limited  in  scope, 
but  now  arguably  may  be  subject  to 
jurisdiction  because  of  later  court 
rulings  or  certain  po8t-1835  construction 
activities. 

Notwithstanding  protestations  to  the 
contrary  in  the  correspondence,  it  is 
clear  on  the  basis  of  the  sorry  record  of 
this  program,  that  the  underlying 
objective  is  largely,  if  not  solely, 
jurisdictional  in  nature.  There  has  not 
been  any  systematic  and  objective 
analysis  of  either  safety  or 
environmental  problems,  in  the  context 
of  the  1986  House  Committee  report's 
identification  of  an  alleged  problem.  At 
the  very  heart  of  this  program  remains 
nothing  more  than  the  fiat  of 
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Commission  management  unsupported 
by  analysis  or  fact  That  is  the  context 
in  which  the  unauthorized  application  of 
civil  penalties  to  onUcensed  projects  in 
this  Final  Rule  must  be  considered,  as 
urged  by  the  several  public  comments 
filed  in  this  docket  The  past  history  of 
the  unlicensed  hydroelectric  program 
lends  strong  credence  to  the  concerns  of 
the  commenters  about  the  intended 
coercive  use  of  the  civil  penalty 
authority  as  a  cudgel  to  force  unlicensed 
operators  in  tenvrem  to  accept  FERC 
jurisdiction  without  good  faith  challenge 
or  protest 

The  Commission  here  is  desperately 
seeking  a  legitimised  authority  to 
impose  civil  penalties  on  unlicensed 
hydroelectric  project  operators  and  the 
desperation  of  the  effort  demonstrates 
that  this  is  not  an  academic  exercise.  In 
fact,  the  Commission  staff  apparendy 
plans  to  initiate  civil  penalty 
proceedings  against  a  significant 
number  of  unlicensed  project  operators 
as  soon  as  this  order  has  issued. 
Originally,  in  that  same  spirit,  the  draft 
Final  Rule  also  would  have  delegated 
civil  penalty  authority  to  the  staff,  but 
that  was  removed  at  my  request.  In  my 
opinion,  it  would  be  a  fundamental 
miscarriage  of  justice  for  the 
Commission  to  assess  civil  penalties 
against  unlicensed  operators  under  the 
provisions  of  the  Final  Rule.  The 
situation  with  jurisdictional 
determinations  already  has  reached 
unacceptable  proportions  and 
application  now  of  the  civil  penalty 
provisions  would  only  complicate  and 
worsen  the  situation  for  no  good  public 
policy  purpose  and  without  any 
statutory  authority  from  Congress. 

Why  should  this  Commissioner,  or 
others  for  that  matter,  really  be 
concerned  about  the  unauthorized 
application  of  civil  penalties  to 
unlicensed  hydroelectric  operations  in 
any  event?  The  answer  is 
straightforward  and  very  simple.  I 
believe  strongly  that  an  essential  factor 
in  the  consideration  of  this  Final  Rule  is 
that  the  Commission  did  not  have  civil 
penalty  authority  under  the  Federal 
Power  Act  prior  to  enactment  of  ECPA. 
The  courts  held  in  a  succession  of  cases 
that  the  Federal  Power  Act  did  not  grant 
the  Commission  any  other  civil  penalty 
authority.  Thus,  Congress  in  ECPA 
granted  the  Commission  civil  penalty 
authority  for  the  first  time,  but  subject  to 
expressly  limited  scope  (e.g.  licensees, 
permittees,  and  exemptees)  and  with 
expressly  required  due  process 
administrative  safeguards  for  the 
processing  of  alleg^  violations. 

The  NOPR  on  the  face  of  the  proposed 
regulations  and  the  associated  preamble 


discussion  virtually  ignored  both  the 
expressly  limited  scope  and  the  due 
process  administrative  safeguards 
mandated  by  Congress  in  ECPA.  In 
effect  the  Commission  figuratively 
proposed  to  take  the  new  civil  penalty 
authority  from  ECPA  and  prompUy 
discard  the  scope  limitations  and  due 
process  procedures,  as  if  the  Federal 
Power  Act  now  contained  unlimited  and 
largely  unconstrained  authority  to 
impose  civil  penalties  at  the  institutional 
whim  of  the  Conunission.  As  discussed 
separately,  the  plain  meaning  of  the 
statute  and  the  legislative  history  will 
not  support  that  result.  Clearly,  the 
Commission  has  only  that  express 
authority  granted  in  ECPA  and  it  can 
not,  as  proposed  in  the  NOPR.  blithely 
appropriate  unto  itself  the  far  broader 
authority.  The  Final  Rule,  with  certain 
modest  procedural  improvements,  still 
suffers  from  the  fundamental  and  legally 
fatal  flaw  that  the  Commission 
effectively  is  misappropriating  such 
broader  authority  unto  itself,  which  it 
cannot  do  here  any  more  than  it  could  in 
Kamaigo. 

Congress  did  not  affirmatively  intend 
that  unlicensed  hydroelectric  operators 
would  be  subject  to  dvil  penalties  of  up 
to  $10,000  per  day  per  violation.  And, 
unless  and  until  Congress  by  statute 
expressly  enacts  such  civil  penalty 
authority  for  the  Commission,  it  is 
patendy  unlawful  for  the  Conunission  to 
assess  one  dollar  of  civil  penalty  against 
any  unlicensed  hydroelectric  operator, 
Furthermore,  it  is  obvious  that  the 
Commission  management  has  every 
current  intention  upon  issuance  of  this 
Final  Rule  of  almost  immediately 
invoking  the  new  regulations  to  assess 
civil  penalties  against  a  number  of 
existing  unlicensed  operators,  as  part  of 
the  institutional  crusade  described 
above.  Commission  staff  has 
acknowledged  that  fact  publicly  in  the 
Commission  meeting  of  June  29, 1988, 
and  privately  since  that  meeting.  In 
effect  the  issuance  of  this  fatally  flawed 
rule  will  lead  directiy  and  immediately 
to  the  institution  of  civil  penalty 
proceedings  and  the  assessment 
thereafter  of  civil  penalties  against 
parties  clearly  not  within  the  scope  of 
Section  31.  That  result  should  offend 
every  interested  party  committed  to  the 
rule  of  law  in  our  democratic  system,  as 
it  surely  does  this  Commissioner. 

9.  Final  Rule:  a  stay  is  justified  and 
necessary. 

That  result  also  must  be  reversed  as 
soon  as  possible  to  avoid  very  serious 
and  potentially  irreparable  harm  to 
unlicensed  hydroelectric  operators 
across  the  nation,  who  will  be  subject  to 
the  obviously  intended  coercive  effect  of 


the  cudgel  of  illegal  application  of  the 
civil  penalties  provision,  in  the  context 
of  the  unlicensed  hydroeletric  program. 
Under  these  circumstances,  such  parties 
and  the  commenters  would  have 
grounds  for  seeking  a  stay  of  the  Final 
Rule,  pending  further  consideration  of 
this  issue  by  the  Commission  on 
rehearing  and  pending  judicial  review  of 
the  clearly  illegal  provision.  The  public 
comments  have  made  abundantiy  and 
unambiguously  clear  the  immediate 
threat  the  Final  Rule  constitutes  in  terms 
of  due  process  rights  and  potential 
coercion  by  Commission  staff  in 
jurisdictional  dispute  cases,  as  well  as 
the  enormous  financial  burden 
represented  by  such  civil  penalties. 
There  clearly  is  the  present  danger  of 
irreparable  harm  as  a  result.  And,  there 
is  littie  doubt  on  the  basis  of  this 
analysis  that  any  petitioner  should 
prevail  on  the  merits  of  a  challenge  to 
the  legality  of  the  Fmal  Rule.  And 
further,  there  certainly  would  be  no 
prospect  of  any  harm  to  others  if  a  stay 
was  granted.  Finally,  under  these  facts, 
such  a  stay  would  be  demonstrated  as 
being  in  the  pubhc  interest  thus 
satisfying  the  three  pronged  tests  for  a 
stay  articulated  in  Virginia  Petroleum 
Jobbers  v.  FPC,  250  F.2d  921.  925  (D.C. 
Cir.  1958). 

The  Final  Rule,  at  page  13  of  the  SHp 
Opinion  under  G.  Coercion,  responds 
briefly  to  the  concern  expressed  by  EEI 
(as  well  as  several  others,  as  discussed 
elsewhere)  "that  the  Commission  could 
use  civil  penalties  to  coerce  project 
owners  into  the  Commission's 
jurisdiction  and  that  the  effect  of 
imposing  liability  on  those  who  operate 
unlicensed  projects  raises  the  stakes  in 
any  contest  over  jurisdiction." 
Astonishingly,  the  order  acknowledges 
that  fact  with  amazing  candor,  as 
follows: 

Civil  penalties  do  give  the  Commission 
greater  enforcement  authority'  than  before,  and 
the  Commission  believes  that  this  authority 
will  encourage  greater  compliance.  This  is 
what  Congress  intended.  Because  the  stakes 
are  now  higher,  the  Commission  believes 
persons  will  be  more  inclined  to  request  a 
determination  from  the  Commission  as  to 
whether  a  project  is  jurisdictional  prior  to 
commencing  construction  or  operation  of  a 
hydropower  project.  (Emphasis  added.) 

Several  comments  are  in  order  with 
regard  to  this  response.  First  this 
dissenting  opinion  has  established  that 
Congress,  in  fact  did  not  by  any  stretch 
of  the  imagination  intend  the  use  of  civil 
penalties  for  unlicensed  projects  in  the 
first  instance,  let  alone  the  use  of  such 
penalties  as  a  cudgel  to  raise  the  stakes 
higher  in  order  to  coerce  unlicensed 
hydroelectric  operators  in  terrorem  to 
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accept  FPA  iurisdiction,  rather  than  to 
contest  it  in  good  faith.  For  all  practical 
purposes,  the  majority  in  the  quoted 
passage  has  laid  its  cards  on  the  table 
and  exposed  the  intended  use  of  civil 
penalties  as  a  coercive  tool  or  cudgel, 
claiming  that's  what  Congress  intended. 
Also,  of  course,  the  primary  focus  of  the 
unlicensed  hydroelectric  program  is 
existing  projects — projected  by  the  staff 
in  budget  materials  submitted  to  the 
Office  of  Management  and  Budget  to  be 
in  excess  of  500  such  projects 
nationwide  which  will  be  subjected  to 
FERC  investigation  and  review.  Those 
projects,  much  more  so  than  new 
projects,  apparently  are  the  target  of  the 
Commission's  intended  coercive  use  of 
the  threat  of  civil  penalties  to  force 
acceptance  of  jurisdictional  status. 

10.  Other  features  of  the  Final  Rule: 
harsh  avoidance  of  the  statutory  due 
process  requirements. 

I  also  dissent  on  several  other 
features  of  the  rule.  Generally,  the  Final 
Rule  is  unnecessarily  harsh  and 
overbearing  in  its  current  form, 
consistent  with  the  approach  taken  to 
the  unlicensed  hydroelectric  operations. 
The  Final  Rule,  at  page  9  of  the  Shp 
Opinion,  for  example,  includes 
Commission  disagreement  to  the 
argument  that  the  Commission  does  not 
have  the  legal  authority  to  consider  past 
violations  in  reviewing  the  nature  of  a 
present  violation.  Here,  again,  the 
majority  is  attempting  to  bootstrap  the 
new  authority  to  use  it  as  a  de  facto 
penalty  for  past  allegations  of 
compliance  violations.  Any  such 
allegations  have  not  been  the  subject  of 
any  form  of  formal  evidentiary  record 
keeping  or  review.  There  was  no  due 
process  for  informal  complaints  or  staff 
concerns  about  compliance  and 
certainly  nothing  like  the  stringent 
formal  requirements  that  are  mandated 
by  Congress  for  processing  proposed 
civil  penalties.  Ignoring  all  of  these 
important  legal  considerations  the 
Commission  responds,  as  follows: 

In  considering  the  nature  of  a  present 
violation,  the  Commission  intends  to  take 
into  account  the  violator's  compliance 
history.  The  Commission  l>elieves  that  an 
increased  penalty  is  necessary  for  a  repeat 
violator  in  order  to  adequately  encourage 
compliance  and  to  protect  the  environment 
and  provide  greater  public  safety.  The 
Commission  also  recognizes  that  a  first-time 
violator  should  not  l>e  penalized  as  severely 
as  a  repeat  violator. 

The  majority's  position  would  be 
acceptable  if  a  so-called  "repeat 


violator"  had  compliance  violations  that 
had  been  documented  and  processed  in 
accordance  with  the  new  rules.  That, 
however,  is  not  the  case  now  and  it 
appears  that  past  informal  allegations 
and  complaints,  never  formally 
considered  by  the  Commission,  can  and 
will  be  used  against  a  violator. 

The  Final  Rule  also  declines  to  adopt 
a  "knowing"  standard,  which  would 
exclude  violations  that  a  licensee  did 
not  know  of  and  could  not  reasonably 
be  expected  to  know.  (Slip  Opinion  at 
page  10).  The  order  explains  that 
Congress  did  not  explicitiy  adopt  such  a 
limitation  on  the  imposition  of  civil 
penalties  in  ECPA  and,  therefore,  the 
Commission  will  only  take  that  factor 
into  account  in  determining  the  size  of 
the  penalty,  with  knowing  violations 
resulting  in  a  greater  penalty.  Certainly, 
it  would  be  refreshing  to  see  the 
Commission  pay  such  attention  to  the 
plain  meaning  of  the  statute  as  to 
application  of  civil  penalties  to 
unlicensed  hydroelectric  operators, 
except  once  again  the  majority  is  wrong 
because  Congress  did,  in  fact,  expliciUy 
indicate  that  violations  had  to  be 
knowing.  Nevertheless,  the  "knowing" 
standard  appears  to  be  obvious  on  the 
face  of  the  statutory  scheme,  with 
subsection  (a)  compliance  orders 
required  prior  to  the  institution  of  civil 
penalty  or  revocation  proceedings.  The 
Senate  Committee  Report,  in  discussing 
the  companion  provision  on 
enforcement,  states  that,  "in  the  normal 
course  of  events  the  Committee  would 
expect  FERC  to  give  the  licensees, 
exemptee  or  permittee  a  reasonable 
period  of  time  to  remedy  any  violations 
which  may  occur."  I  beUeve  that 
admonition  is  directiy  applicable  as  well 
to  the  issue  of  whether  violations  are 
"knowing"  in  the  Brst  instance  in  order 
to  be  subject  to  civil  penalties.  Further, 
subsection  (c)  expressly  requires  the 
Conmiission  to  take  into  consideration, 
"the  efforts  of  the  licensee  to  remedy  the 
violation,  failure  or  refusal  in  a  timely 
manner,"  in  determining  the  amount  of 
the  proposed  penalty,  "rhere  simply 
could  not  be  a  prior  compUance  order 
and  an  opportunity  for  remedy  of  the 
violations,  unless  it  was,  in  fact,  a 
knowing  violation  prior  to  the  institution 
of  civil  penalties. 

The  Commission  next  compounds  the 
error  by  refusing  the  reasonable 
requests  of  several  petitioners  to 
provide  affirmative  notice  of  non- 
compliance and  opportunity  to  correct 
its  conduct  before  civil  penalties 


liability  is  triggered.  Hie  Final  Order 
does  not  contain  any  prior  notice 
requirements  nor  an  affirmative 
opportimity  for  remedial  action.  The 
Commission  states  only  that  it  "may 
initially  contact  persons  in  an  effort  to 
resolve  instances  of  non-compliance, 
[but]  declines  to  institute  this  approach 
as  a  necessary  condition  before 
assessing  civil  penalties."  (Emphasis 
added).  Later,  "[t]he  Commission  also 
notes  that  in  most  instances  the 
Commission  may  likely  seek  compliance 
prior  to  issuing  a  notice  of  proposed 
penalty,  but  it  will  not  be  mandatory  for 
the  Commission  to  proceed  in  this 
manner."  (Emphasis  added).  This 
position  of  the  majority  is  directly 
contrary  to  the  express  provision  of 
subsection  (c)  requiring  the  Commission 
to  consider  the  efforts  of  the  party  to 
remedy  the  violation  in  a  timely  way, 
which  could  only  occur  if  there  was  (1) 
notice  and  (2)  an  opportunity  to  correct 
its  conduct.  Again,  the  underlying 
objective  of  the  majority  appears  to  be 
use  of  the  civil  penalty  provisions  in 
ways  contrary  to  Congessional  intent 
generally,  and  specifically  so  with 
regard  to  unlicensed  projects.  The 
pattern  of  negative  responses  to  the 
public  comments  demonstrates  that 
objective. 

I  would  highlight  other  portions  of  this 
order  that  implement  the  administrative 
procedures  of  Section  31  of  the  Electric 
Consumers  Protection  Act  of  1986.  The 
hearing  requirements  of  Section  31  are 
quite  straightforward  and  were 
obviously  included  in  the  statute  to 
protect  the  due  process  rights  of  all 
existing  licensees,  exemptees,  and 
permittees.  The  Rule  addresses  the 
hearing  requirements  of  the  statute  in 
several  key  places.  The  two  most 
important  places  are  the  sections 
dealing  with  the  issuance  of  compliance 
orders  and  assessment  of  civil  penalty 
orders. 

First,  concerning  the  issuance  of 
compliance  orders,  on  page  16  of  the  slip 
opinion,  the  Commission,  albeit 
inartfully,  acknowledges  that  a  licensee, 
exemptee,  and  permittee  has  the  right  to 
"respond  in  writing,  with  written 
submissions  placed  into  the  public 
record,  to  satisfy  the  notice  and  hearing 
requirement."  which  must  occxii  prior  to 
the  Commission's  issuance  of  a 
compliance  order.  This  latter  point, 
although  not  expressly  stated  in  the 
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preamble  or  regulatory  text,  is  clearly 
required  by  the  statute  and,  therefore, 
must  occur  at  a  minimum  under  the 
operation  of  the  Rule. 

Second,  it  is  also  clear  in  my  opinion 
that  an  assessment  order  issued  by  the 
Commission  for  civil  penalties  imder 
Section  31  must  include  the 
administrative  law  judges'  findings  and 
the  basis  for  such  assessment.  Again, 
the  express  language  to  that  effect  in  the 
Rule  is  not  a  matter  of  any  discretion  for 
the  Commission,  but  rather  ia  a  direct 
implementation  of  the  clear  requirement 
expressed  in  the  statute. 

11.  Conclusion:  Final  Rule  is  egregious 
in  its  arrogance  and  pernicious  in  its 
effect. 

In  summary,  this  Final  Rule  is  fatally 
flawed  in  a  number  of  respects,  most 
notably  with  regard  to  the  application  of 
the  civil  penalty  provisions  to  parties 
other  than  licensees,  permittees  and 
exemptees.  The  Hnal  Rule, 
unfortunately,  follows  earlier  extralegal 
activity  in  the  area  of  unlicensed 
hydroelectric  projects,  which  has  no 
basis  in  ECPA  or  other  Congressional 
direction.  Consequently,  it  comet  as  no 
surprise  that  the  Cominission  hen 
would  exceed  its  statutory  authority  in 
several  respects  in  the  Final  Rule.  In  my 
judgment  adoption  of  such  a  Final  Rule, 
with  application  of  civil  penalties  to 
parties  never  contemplated,  let  alone 
expressly  intended,  by  Congress  and 
with  administrative  procedures  so 
plainly  contrary  to  the  statutory  scheme 
and  the  intent  of  Congress,  constitutes  a 
flagrant  violation  of  the  Commission's 
Independent  regulatory  authority  and 
responsibilities.  The  intended  imposition 
of  dvll  penalties  of  $10,000  per  day  per 
violation  on  parties  excluded  by 
Congress  is  nothing  short  of  raw  federal 
regulatory  arrogance,  which  can  never 
be  supported.  Here,  there  simply  is  not 
even  a  scintilla  of  legislative  history 
evidence  or  statutory  construction 
analjrsis  to  support  die  conclusion  of  the 
majority  with  regard  to  unlicensed 
hydroelectric  operations. 

In  many  respects.  I  believe  this  Final 
Order  is  far  more  egregious  in  its 
arrogance  and  far  more  pernicious  in  its 
effect  than  the  Kamargo  case,  which  at 
least  involved  some  colorable  policy 
considerations  under  ECPA.  although  I 
dissented  vigorously  there.  In  the  instant 
case,  there  are  no  such  colorable 
considerations  on  any  objective  basis. 
The  majority  has  chosen  with  absolutely 
no  statutory  or  other  legal  foundation  to 
misappropriate  the  dvil  poialty 
authority  and  harshly  apply  it  well 


beyond  ECPA's  legal  scope.  That  result 

cannot  be  acceptable  and,  therefore,  I 

dissent. 

ChailM  A.  Tnbwidt. 

CommisBioner. 

[FR  Doc  88-19054  Filed  »-22-88;  8:45  am] 

BtLUHQ  COR  srir-ei-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  901 

Amendment  to  the  Alal>ama 
Abandoned  Mine  Land  Reclamation 
Plan;  CofTVCtlon 

AOENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

ACTION:  Final  rule,  correction. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  is 
correcting  an  error  on  the  final  rule 
approving  the  Alabama  Abandoned 
Mine  Land  Reclamation  (AMLR)  plan 
amendment,  w^ch  was  published  on 
Thursday,  July  7, 1968  (53  FR  25488- 
25487).  The  correction  will  clarify  in 
S  901.25  die  name  and  address  of  the 
Alabama  agency  i^ere  the  approved 
amendment  is  available. 

EFFECTIVE  DATE:  August  8, 198a 

FOR  FURTMBI  INFORMATION  CONTACT: 

Mr.  Robert  A.  Penn.  Director,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Birmingham  Field  Office, 
228  West  Valley  Avenue,  Birmingham. 
Alabama  35209,  Telephone  (205)  731- 
0953. 

SUPPLEMENTARY  INFORMATION:  The 

following  correction  is  made  to  the 
Alabama  Abandoned  Mine  Land 
Reclamation  (AMLR)  plan  amendment, 
which  was  published  on  Thursday,  July 
7, 1988  (53  FR  2548&-25487]: 

§901.25    [Convcted] 

In  S  901.25,  on  page  25487,  second 
column,  replace  lines  9  through  12,  with 
the  following: 
Alabama  Department  of  Industrial 

Relations,  649  Monroe  Street. 

Montgomery,  Alabama  36130. 

Date:  August  IS,  1968. 

Brent  WalquUt. 

Assiatant  Director,  Program  Policy,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement 

[FR  Doc  88-19092  Filed  B-22-88;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3422-7;  TN-0S5] 

Approval  and  Promulgation  of 
Implementation  Plana,  Tennessee; 
Revisions  to  ttie  Nashville  TSP  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  On  February  17, 1987,  the 
State  of  Tennessee  submitted  Board 
Order  1-87,  revisions  to  the  "Legally 
Enforceable  Limits  and  Schedules" 
section  of  the  Metropolitan  Nashville 
and  Davidson  County  Total  Suspended 
Particulate  (TSP)  Implementation  Plan. 
This  1979  TSP  plan  provided 
Reasonably  Available  Control 
Technology  (RACT)  for  existing  sources 
within  the  nonattainment  area.  The 
maximum  allowable  particulate  mass 
emission  and  visible  emission  standards 
based  on  RACT  were  included  in  the 
plan  as  permit  conditions.  The  permit 
conditions  also  included  restrictions  on 
hours  of  operation.  Over  the  past  seven 
years  minor  revisions  have  been  made 
in  81  of  the  original  permits  and  32  of  the 
original  permits  have  been  deleted 
because  the  permitted  sources  have 
ceased  operation.  Today,  EPA  is 
approving  these  revisions. 

DATE:  This  action  will  be  effective  on 
October  24, 1988  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
ccnnments.  Such  notice  may  be 
submitted  to  Ms.  Rosalyn  Hughes  at  the 
EPA  Regional  Office  address  listed 
below. 

addresses:  Copies  of  the  material 
submitted  by  the  State  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 

Public  Information  Reference  Unit, 
Library  Systems  Branch, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460 

Environmental  Protection  Agency, 
Region  IV,  Air  Programs  Branch,  345 
CourUand  Street,  ME.,  Atianta, 
Georgia  30365 

Division  of  Air  Pollution  Control, 
Tennessee  Department  of  Health  and 
Environment  Customs  House,  4th 
Floor,  701  Broadway,  Nashville, 
Tennessee  37219 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Rosalyn  D.  Hughes,  Air  Programs 
Branch,  EPA  Region  IV  at  the  above 
address  and  telephone  number  (404) 
347-2864  or  FTS  257-2884. 
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SUPPLEMENTARY  INFORMATION:  On 

February  17. 1987.  the  State  of 
Tennessee  submitted  Board  Order  1-87. 
revisions  to  the  Metropolitan  Nashville 
and  Davidson  County  Total  Suspended 
Particulate  Plan  (TSP),  a  part  of  the 
Tennessee  State  Implementation  Plan 
(SIP).  The  revisions  involve  the  "Legally 
Enforceable  Limits  and  Schedules" 
section  of  the  plan. 

Processing  of  this  revision  was 
delayed  until  EPA  promulgated  the 
revised  particulate  matter  standard  (52 
FR  24634)  which  eliminated  the  TSP 
ambient  air  quality  standard.  The 
revised  standard  is  expressed  in  terms 
of  particulate  matter  with  a  nominal 
diameter  of  10  micrometers  or  less 
(PMio).  However,  at  the  State's  option, 
EPA  will  continue  to  process  TSP  SIP 
revisions  which  were  in  process  at  the 
time  the  new  PMio  standard  was 
promulgated.  In  the  policy  published  on 
July  1, 1937,  EPA  stated  that  it  would 
regard  existing  TSP  SEP's  as  necessary 
interim  particulate  matter  plans  during 
the  period  preceeding  the  approval  of 
state  plans  specifically  aimed  at  PMio-  If 
the  TSP  SIP  revision  is  judged  to  include 
more  stringent  provisions  than  are  in  the 
existing  TSP  plan.  EPA's  general  policy 
would  be  to  approve  it.  It  is  EPA's 
judgement  that  the  regulations  in  this 
action  would  increase  the  stringency  of 
the  TSP  plan  and  are  therefore  likely  to 
result  in  better  control  of  PMio  as  well. 
Thus  EPA  is  approving  this  TSP  SIP 
revision. 

The  maximum  allowable  particulate 
emission  standards,  visibile  emissions 
standards,  and  operating  schedules 
based  on  Reasonably  Available  Control 
Technology  for  fifty-seven  point  sources 
were  incorporated  into  161  conditional 
operating  permits  which  were  included 
in  Appendix  A  of  the  June  1979 
Metropolitan  Nashville  and  Davidson 
County  portion  of  the  Tennessee  SIP 
revision  for  TSP.  Chapter  Four, 
Subchapter  One,  "Air  Pollution  Control" 
of  the  Metropolitan  Code  of  Law 
specifies  the  allowable  emission 
standards  for  all  other  sources.  Over  the 
past  seven  years,  several  minor  changes 
have  been  made  in  81  of  the  operating 
permits  included  in  Appendix  A  and  32 
of  the  permits  have  been  deleted.  The 
permit  revisions  and  the  deleted  permits 
represent  a  decrease  of  over  130  tons 
per  year  of  allowable  emissions  inside 
the  1963  Urban  Services  area  of 
Metropolitan  Nashville  and  Davidson 
County,  Tennessee. 

Air  quality  dispersion  modeling  was 
not  necessary  for  approval  of  this  SIP 
revision.  Only  two  sources  had 
increased  their  emissions  by  more  than 
25  tons  per  year.  EPA  considers 


increases  of  less  than  25  tons  per  year  to 
have  a  sufficiendy  small  air  quality 
impact  that  a  modelling  analysis  is  not 
necessary.  These  two  sources  are 
limestone  rock  quarries.  The  increases 
in  emissions  in  the  submittal  were 
fugitive  emissions  &om  stockpiling, 
wind  erosion,  etc.  These  emissions  were 
not  covered  by  permit  conditions  in  the 
1979  SIP.  The  actual  emissions  in  1979 
were  greater  than  the  allowables  in  this 
submittal.  Therefore,  the  increased 
emissions  at  these  sources  do  not 
constitute  a  releocation  of  the  existing 
SIP.  Both  of  these  sources  are  quarrying 
operations  and  at  this  time  there  are  no 
emission  factors  available  for  PMio 
emissions  from  quarrying  operations. 
Therefore,  modeling  was  not  required 
for  these  sources.  A  technical  support 
document  giving  further  details  on  EPA's 
analysis  is  available  for  inspection  at 
the  EPA  office  whose  address  is  listed 
above. 

Final  Action:  Since  Board  Order  1-87 
is  consistent  with  EPA  policy  and 
requirements,  it  is  hereby  approved.  The 
public  should  be  advised  that  this  action 
will  be  effective  60  days  from  the  date  of 
this  Federal  Register  notice.  However,  if 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
ndemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  section  307(b)(1)  of  Uie  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  24. 1988.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

Under  5  U.S.C.  e05(b),  I  certify  that 
this  SEP  revision  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter. 

Nota. — ^Incorporation  by  reference  of  the 
State  Implementation  Plan  for  Tennewee  was 
approved  by  the  Director  of  the  Fwiaral 
Rejgiatar  on  July  1, 1982. 


Date:  July  26, 1988. 
Lee  M.  Thomas, 
Administrator. 

Part  52  of  Chapter  I,  Tide  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52-lAMENDED] 


Subpart  RR— Tennessae 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(81]  to  read  as 
follows: 

S  52.2220    litontHlcatkNi  Of  pim. 

(c)  *  *  * 

(81)  Board  Order  1-87  concerning 
Legally  Enforceable  Limits  and 
Schedules  for  the  Metropolitan 
Nashville  and  Davidson  Coimty  portion 
of  the  Tennessee  State  Implementation 
Plan  for  Total  Suspended  Particulates, 
was  submitted  on  February  17, 1987,  by 
the  Tennessee  Department  of  Health 
and  Environment. 

(i)  Incorporation  by  reference. 

(A)  Board  Order  1-87.  and 
amendments  to  S  2.12.1.D.8,  "Legally 
Enforceable  Limits  and  Schedules",  of 
the  Metropolitan  Nashville  and 
Davidson  County  portion  of  the 
Tennessee  State  Implementation  Plan 
for  Total  Suspended  Particulates, 
approved  on  January  21. 1987, 

(iij  Other  material — none. 
[FR  Doc.  88-17245  Filed  8-22-88;  8:45  amj 

MLLMQ  COM  MM-iO-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  32, 72, 92,  and  190 

[CGD88-062] 

Ventilation  Penetrations  of  Hre  Rated 
Boundary  Bulkheads 

AQENCY:  Coast  Guard,  DOT. 
ACTION:  Interpretation  of  rules. 

SUMMARY:  This  notice  clarifies  existing 
Coast  Guard  and  international 
regulations  concerning  ventilation 
penetrations  in  fire  rated  boimdary 
bulkheads.  Various  appeals  itom  vessel 
construction  requirements  have 
revealed  that  the  regulations  are  being 
misinterpreted  by  portions  of  the 
domestic  shipbuilding  industry.  The 
intended  effect  of  this  Notice  is  to 
demonstrate  that  return  air  ducts  which 


are  not  connected  to  the  ventilation 
system,  called  balancing  or  jumper 
ducts,  which  penetrate  fire  rated 
boundary  bulkheads,  are  prohibited.  The 
result  will  be  a  savings  in  time  and  costs 
associated  with  correcting  the 
impermissible  penetrations. 
FOR  FURTHER  INFORMATION  CONTACT 
Commander  Cordon  D.  Marsh,  Chief, 
Ship  Design  Branch  (G^MTH-4),  Marine 
Technical  and  Hazardous  Materials 
Division.  Office  of  Marine  Safety, 
Security  and  Environmental  Protection. 
U.S  Coast  Guard,  2100  St.  SW., 
Washington,  DC  20593-0001;  telephone 
202/267-2997. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 

Coast  Guard  regulations  and  the 
International  Convention  for  the  Safety 
of  Life  at  Sea,  as  amended  (SOLAS  74/ 
83)  regulations  prohibit  unconnected 
ventilation  openings  in  fire  rated 
boundaries  except  louvered  openings  in 
the  lower  half  of  doors.  The  purpose  is 
to  prevent  the  passage  of  flame,  smoke, 
hot  gases,  and  toxic  gases  from  the 
space  where  the  fire  originates  to  other 
locations  in  the  vessel.  In  particular,  the 
regulations  are  intended  to  prevent  the 
spread  of  smoke  and  gases  into  escape 
routes,  such  as  corridors  and  stairways, 
that  would  prevent  escape,  rescue,  and 
fire  fighting. 

Title  46.  Code  of  Federal  Regulations. 
§  32.57-10(d)(l)  for  tank  vessels,  S  92.07- 
10(d)(1)  for  cargo  and  miscellaneous 
vessels,  and  §  190.07-10(d)(l)  for 
oceanographic  research  vessels,  require 
all  corridor  bulkheads  within 
accommodation  spaces  to  be  A-  and  B- 
Class  fire  rated,  intact  deck  to  deck. 
However,  stateroom  doors  in  these 
bulkheads  are  permitted  to  have  a 
louver  in  the  lower  half  of  the  door.  For 
passenger  vessels.  46  CFR  72.05-10(c)(l) 
requires  A-Class  bulkheads  made  intact 
with  the  main  structure  of  the  vessel. 
For  B-Clas8  bulkheads.  46  CFR  72.05- 
10(c)(2)  requires  the  bulkhead  to  be 
intact  deck  to  deck,  or  to  a  continuous 
B-Class  ceiling,  which  is  functionally 
equivalent.  For  passenger  vessels,  doors 
in  B-CIass  bulkheads  are  permitted  by 
46  CFR  72.05-25(c)(3)  to  have  a  vent 
grille  or  louver  not  to  exceed  2  square 
feet  (288  square  inches)  (0.186  square 
meters)  in  area  in  the  lower  half  of  the 
door.  The  Coast  Guard's  position  is  that 
vent  grilles  or  louvers  in  Uie  lower  half 
of  stateroom  doors  will  not  immediately 
jeopardize  an  escape  route.  The 
openings  explained  above  are  the  only 
unconnected  ventilation  openings  in  fire 
rated  boundaries  permitted  by  Coast 
Guard  regulations. 

The  openings  discussed  above  have 
traditionally  been  used  by  marine 
design  engineers  as  return  air  ducts  to 


help  balance  ventilation  system  air  flow. 
For  spaces  where  the  vent  grille  or 
louvered  opening  in  the  lower  half  of 
doors  is  adequate  to  balance  ventilation 
air  flow,  this  system  design  is  still 
acceptable.  However,  design  engineers 
have  found  that  for  large  spaces,  or 
spaces  where  large  masses  of  air  must 
be  balanced,  a  return  duct  in  addition  to 
those  discussed  above  is  needed. 
Recently  several  vessel  designs  have 
incorporated  openings  in  the  bulkheads 
unconnected  to  the  ventilation  system 
ductwork,  to  provide  a  return  air  path  in 
addition  to  that  provided  by  louvered 
door  openings.  Even  if  equipped  with 
automatic  or  manual  dampers,  these 
openings,  referred  to  as  balancing  or 
jumper  ducts,  provide  a  path  for  flame 
and  smoke  to  travel  &t)m  the  overhead 
in  one  space  to  another  and  are 
impermissible.  The  ventilation  system 
must  not  jeopardize  the  integrity  of  the 
boundary  or  furnish  a  direct  path  for 
smoke  and  combustion  gases  to  spread 
to  escape  routes  or  fit)m  high  risk  spaces 
to  low  risk  spaces. 

For  those  vessels  which  must  comply 
with  SOLAS  requirements,  the  return  air 
system  is  further  complicated.  First,  for 
passenger  vessels.  Chapter  II-2. 
Regulations  31.1  of  SOLAS  74/83 
permits  only  a  ventilation  opening  in  or 
under  the  lower  half  of  doors  in  B-Class 
boundary  bulkheads  in  accommodation 
and  service  spaces.  The  opening  is  not 
to  exceed  77.5  square  inches  (0.05 
square  meters).  Sceond,  for  non- 
passenger  vessels.  Chapter  II-2, 
Regulation  47.3  of  SOLAS  74/83  permits 
only  a  ventilation  opening  not  to  exceed 
77.5  square  inches  (0.05  square  meters) 
in  or  under  the  lower  half  of  corridor 
doors  of  cabins  and  public  spaces.  The 
marine  industry  is  reminded  that  in 
order  to  qualify  for  a  SOLAS  Safety 
Construction  Certificate,  vessels  must 
meet  the  more  restrictive  SOLAS 
requirement.  On  1  October  1984.  the 
Coast  Guard  published  an  Advance 
Notice  of  Proposed  Rulemaking 
(CGD83-026)  in  the  Federal  Register.  49 
FR  38672,  notifying  the  public  that  a 
project  was  being  undertaken  to  amend 
Coast  Guard  regulations  to  be 
compatible  with  the  SOLAS  74/83  fire 
protection  requirements. 

Dated:  August  15, 196& 

J.D.  Sipes, 

Rear  Admiral,  U.S.  Coast  Guard  Chief .  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  88-18962  FUed  8-22-88;  8:45  am] 

nUJNO  COM  4t10-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  IS 

indefinite  Extension  of  interim 
Provisions  for  Cordless  Teiepliones 

aqency:  Federal  Communications 
Commission. 

action:  Errata. 

summary:  This  action  concerning  the 
extension  of  interim  provisions  for 
cordless  telephones  corrects  the  dates 
cited  in  the  final  rule. 

address:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 

Joseph  P.  Husnay,  Office  of  Engineering 
and  Technology,  (202)  653-8114. 
SUPPLEMENTARY  INFORMATION:  See 
Order,  RM-5320,  FCC  87-335,  December 
10, 1987;  53  FR  1781,  January  22, 1988. 
The  Federal  Register  summary  of  an 
Order  concerning  cordless  telephones 
cited  incorrect  dates.  Specifically,  the 
summary  stated  that,  "Current  rules 
require  the  manufacturing  and 
importation  of  cordless  telephones  to 
end  by  February  15, 1988.  while, 
marketing  is  to  end  by  February  15. 
1989."  The  dates  are  hereby  corrected  to 
February  15. 1989  and  February  15. 1990. 
respectively. 

Federal  Communicatioiu  Commission. 
Office  of  Engineering  and  Technology. 

Thomas  P.  Stanley, 

Chief  Engineer. 

[FR  Doc.  88-19094  Filed  8-22-68;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoeptteric 
Administration 

50  CFR  Parts  61 1  and  672 

[Docket  No.  7114S-S001] 

Foreign  Rshing;  Groundfish  of  the  Gulf 
of  Alaska 

aqency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  closure  and  request 
for  comments. 

summary:  Domestic  fishermen 
delivering  fish  to  foreign  processors 
(JVP)  must  cease  fishing  in  the  Gulf  of 
Alaska  with  trawl  gear  other  than 
pelagic  trawl  gear  effective  August  18, 
1988,  through  the  remainder  of  1988.  "liiis 
action  limits  the  prohibited  species 


1988 
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catch  (PSC)  for  Pacific  halibut  to  diat 
applicable  to  JVP  and  pennisrible  under 
Federal  regulations  implementing  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP). 

DATES:  This  notice  is  effective  at  12:00 
noon.  Alaska  Daylight  Time  (a.d.t.)  on 
August  18. 1988.  until  midnight.  Alaska 
Standard  Time,  December  31. 1988. 
Public  comments  will  be  accepted  for  15 
days  from  the  effective  date,  through 
September  2. 1988. 

FOR  njRTHER  MFORMATIOII  CONTACTt 
Patricia  Peacock,  Fishery  Management 
Specialist,  NMFS.  907-^586-7230. 

SUPPLEMENTARY  UIFORMATION:  The 

FMP.  which  governs  the  groundfish 
fisheries  in  the  U.S.  exclusive  economic 
zone  under  the  Magnuson  Fishery 
Conservation  and  Management  Act.  is 
implemented  by  rules  appearing  at  50 
CFR  611.92  and  Part  672. 

Special  consideration  is  given  to  the 
conservation  of  Pacific  halibut,  a 
valuable  species  taken  as  bycatch  in  the 
groundfish  fishery.  Pacific  halibut  are 
managed  under  authority  of  the 
International  Pacific  Halibut 
Conunission;  however,  bycatches  by 
domestic  fishermen  delivering 
groundfish  either  to  domestic  processors 


(DAP)  m  to  JVP  are  controlled  through 
PSC  limiU  (50  CFR  872.20(b]).  The 
ciurent  Padfic  halibut  PSC  limit  for  the 
Gulf  of  Alaska  that  is  applicaUe  to  JVP 
is  240  metric  tons  (mt)  (53  FR  890, 
January  14. 1988). 

The  Regional  Director  had  determined 
that  the  JVP  PSC  in  the  Gulf  of  Alaska 
for  Pacific  haUbut  has  been  reached. 
Therefore,  according  to  S  672.20(f)(1). 
this  notice  prohibits  the  fishing  with 
trawl  gear  other  than  pelagic  trawl  gear 
for  the  remainder  of  1988  by  JVP  vessels 
in  the  Gulf  of  Alaska,  subject  to 
S  672.20(f)(2)(iv).  Pelagic  trawl  gear  is 
defined  at  S  672.2. 

Classification 

Unless  this  notice  takes  effect 
promptly,  the  Pacific  halibut  PSC 
applicable  to  JVP  will  be  exceeded,  and 
the  amoimt  of  Pacific  halibut  available 
to  domestic  fishermen  who  target  on  this 
species  will  be  decreased.  NOAA. 
therefore,  finds  for  good  cause  that  prior 
opportunity  for  public  comment  on  this 
notice  is  contrary  to  the  public  interest 
and  its  effective  date  should  not  be 
delayed.  Therefore,  this  notice  will  be 
effective  at  12.-00  noon,  ADT  on  August 
18. 1988  and  pubfic  comments  on  this 
closure  will  be  accepted  by  the  Regional 


Director  for  a  period  of  15  days  after  the 
effective  date  of  this  notice,  through 
September  2. 1968.  During  the  comment 
period,  the  Regional  Director  will  make 
available  for  public  inspection,  during 
business  hours,  the  aggregate  data  upon 
which  the  closure  was  based,  ff  written 
comments  are  received  during  the  15- 
day  period  that  oppose  the  closure,  the 
Secretary  will  reconsider  the  necessity 
of  the  closure  and,  as  soon  as 
practicable  after  that  reconsideration, 
will  either  publish  in  the  Federal 
Register  a  notice  of  continued  closures, 
responding  to  comments  received,  or 
rescind  the  closure.  This  action  is  taken 
under  S  672.20  and  50  CFR  611.13  and  is 
in  compliance  with  Executive  Order 
12291. 

List  of  Subjects  in  50  CFR  Parts  611  and 
672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  18. 1988. 
Richatd  H.  Schaefer, 

Director  of  Office  of  Fisheries  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  88-19062  Filed  8-18-88;  1;21  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  300 

Government  Use  of  Commercial 
Recruiting  Hrms  and  Nonprofit 
Employment  Services 

AQENCY:  Office  of  Personnel 

Management. 

AcnOM:  Proposed  rulemaking. 


summary:  The  Office  of  Personnel 
Management  (OPM)  proposes  to  issue 
regulations  permitting  agencies  to  use 
commercial  recruiting  finns  and 
nonprofit  employment  services  to  locate 
candidates  for  Federal  civil  service 
positions.  Candidates  identified  in  this 
way  must  then  be  considered  for 
Federal  employment  through  regular 
civil  service  procedures. 
DATE:  Written  comments  will  be 
considered  if  received  no  later  than 
October  24, 1988. 

ADDRESS:  Send  or  deliver  written 
comments  to  Chief.  Staffing  Policy 
Division.  Career  Entry  Group,  Office  of 
Personnel  Management.  Room  6504, 1900 
E  Street  NW..  Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell.  (202)  653-9399. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  instructions  in  the 
Federal  Personnel  Manual,  agencies 
have  traditionally  relied  on  their  own 
resources  to  recruit  candidates  for 
Federal  positions.  OPM  has  carefully 
reexamined  these  institutions  as  part  of 
its  efforts  to  update  and  streamline  the 
Federal  personnel  system  and  has 
concluded  that  certain  changes  are 
necessary  to  enhance  the  Government's 
ability  to  attract  high  quality  talent  now 
and  in  the  years  to  come.  OPM  believes 
additional  recruiting  flexibilities  are  of 
particular  importance  to  agencies  with 
positions  for  which  candidates  are  in 
short  supply.  In  authorizing  agency  use 
of  commercial  recruiting  firms  and 
nonprofit  employment  services,  OPM  is 
also  settiiig  the  conditions  nec(!ssary  to 
protect  merit  principles.  These 
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conditions  are  designed  to  ensure  the 
following: 

— ^The  use  of  commercial  recruiting  firms 
and  nonprofit  employment  services 
does  not  conflict  with  statutory 
appointment  requirements 
— Candidates  referred  by  the 
commercial  recruiting  firms  or 
nonprofit  employment  services  are 
treated  no  differently  than  candidates 
referred  from  other  sources 
— The  public  knows  it  is  not  necessary 
to  go  through  a  commercial  recruiting 
firm  or  nonprofit  employment  service 
in  order  to  be  considered  for  Federal 
employment 
— Individuals  have  not  paid  any  fees  to 
commercial  recruiting  firms  or 
nonprofit  employment  services  in 
order  to  be  referred  to  Federal 
agencies.  [Under  contract.  Federal 
agencies  would  bear  the  entire  cost  of 
using  the  commercial  recruiting  firm 
or  nonprofit  employment  service.) 
OPM  will  closely  monitor  the  use  of 
this  new  authority  and  will  require 
reports  from  agencies  on  at  least  a 
yearly  basis.  Within  three  years  of  the 
date  of  final  regulations.  OPM  will 
evaluate  the  authority  and  determine 
whether  it  should  be  continued. 

Executive  Order  12291,  Federal 
Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  l[b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  300 

Administrative  practice  and 
procedures,  Government  employees. 
U.S.  Office  of  Personnel  Management. 
Constance  Homer, 

Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  Part  300  as  follows: 

PART  300— EMPLOYMENT  (GENERAL) 

1.  The  authority  citation  for  Part  300  is 
revised  as  set  forth  below. 

Authority:  5  U.S.C.  sees.  552,  3301,  3302; 
E.0. 10577.  3  CFR,  1954-1958  Comp.,  page  218, 
unless  otherwise  noted. 


Sees.  300.101  through  300.104  also  issued 
under  5  U.S.C.  sees.  7201,  7204;  E.0. 11478,  3 
CFR,  1986-1970  Comp.,  page  803. 

Sees.  300.401  through  300.407  also  issued 
under  5  U.S.C.  sees.  1302(c),  2301,  and  2302. 

2.  Subpart  D  is  added  to  read  as 
follows: 

Subpart  D— Um  of  ConmwFeial  RacniWng 
Hrms  and  Nonproftt  EmptoyiiMnt  SarvtcM 

Sec. 

300.401  Definitions. 

300.402  Coverage. 

300.403  When  commercial  recuriting  firms 
may  be  used. 

300.404  Use  of  fee-charging  firms  prohibited. 

300.405  Requirement  for  contract 

300.406  Agency  responsibilities. 

300.407  Documentation. 

Subpart  D— Use  of  Commercial 
Recruiting  Firms  and  Nonprofit 
Employment  Services 

§  300.401    Definitions. 

For  purposes  of  this  subpart: 

(a)  A  "commercial  recruiting  firm"  is  a 
profit-making  entity  which,  by  contract, 
supplies  Federal  agencies  with  the 
names  of  individuals  for  employment 
consideration  in  accordance  with 
requirements  set  by  the  Federal  agency. 

(b)  A  "nonprofit  employment  service" 
is  one  legally  established  as  nonprofit 
under  State  law  and  may  be  sponsored 
by  such  groups  as  professional  societies, 
organizations  of  college  graduates,  or 
social  agencies. 

§  300.402    Coverage. 

These  regulations  apply  to  positions 
in  the  competitive  service,  positions  in 
the  excepted  service  under  Schedules  A, 
B,  and  C,  and  positions  in  the  Senior 
Executive  Service. 

§  300.403    When  commercial  recruiting 
firms  may  be  used. 

(a)  Agency  use  of  commercial 
recruiting  firms  is  appropriate  when 
likely  to  provide  candidates  who  would 
otherwise  not  be  available. 

(b)  Except  when  the  agency  head  or 
designee  has  determined  that 
candidates  are  known  to  be  in  short 
supply,  an  agency  may  not  use  a 
commercial  recruiting  firm  until  the 
agency  has  conducted  its  own 
recruitment  through  regular  staffing 
procedures. 
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§300.404    UMC«fM-charglnallniis 
prohMfd. 

(a)  Federal  agencies  are  prohibited 
from  using  commercial  recruiting  firms 
and  nonprofit  employment  services 
which  charge  fees  to  individuals. 

(b)  The  prohibition  in  paragraph  (a)  of 
this  section  does  not  apply  to 
registration  fees  paid  by  individuals  to 
nonprofit  employment  services 
sponsored  by  professional  organizations 
when  the  registration  fee  is  imposed 
regardless  of  whether  the  registrant  is 
referred  for  employment  or  placed. 

S  300.405   RsqutrwiMnt  for  contract 

(a)  A  written  contract  is  required 
between  the  Federal  agency  and  a 
commercial  recruiting  firm  or  nonprofit 
employment  service.  As  a  minimum,  the 
contract  must  include: 

(1)  A  request  for  the  recruitment 
services  (as  required  by  18  U.S.C  211); 

(2)  The  quaUfications  requirements  of 
the  position  for  which  candidates  are 
being  sought; 

(3)  The  total  costs  to  the  agency:  and 

(4)  The  conditions  of  payment 

(b)  The  contract  must  also  provide 
that  the  firm  or  service  will: 

(1)  Screen  candidates  only  against  the 
qualification  requirements  specified  in 
the  agreement  and  refer  to  the  agency 
all  candidates  who  meet  those  basic 
requirements; 

(2)  Recruit  and  refer  candidates 
without  regard  to  race,  color,  religion, 
national  origin,  sex,  marital  status,  age, 
handicapping  condition,  or  otlier  factors 
prohibited  under  law,  rule,  or  regulation; 

(3)  Refer  to  the  Federal  agency  only 
those  applicants  from  whom  the  firm  or 
service  has  not  accepted  fees  other  than 
those  permitted  under  S  300.404(b]  of 
this  part;  and 

(4)  Not  imply  that  it  is  the  sole  or 
primary  avenue  for  employment  with 
the  Federal  Government  or  a  specific 
Federal  agency. 

9300.406    Agency  rMponstt>llitlM. 
(a)  In  order  to  use  conunercial 
recruiting  firms  or  nonprofit  employment 
services,  agencies  are  required  to: 

(1)  Publicize  the  fact  that  applicants 
may  apply  directiy  to  the  Government 
and  need  not  apply  through  the 
commercial  recruiting  firm  or  nonprofit 
employment  service; 

(2)  Give  the  same  consideration  to 
candidates  who  have  applied  directly 
and  candidates  referred  from  the 
commercial  recruiting  firm  or  nonprofit 
employment  service;  and 

(3)  Follow  all  requirements  for 
appointment.  The  purpose  of  a 
commercial  recruiting  firm  or  nonprofit 
employment  service  is  to  serve  as  an 
additional  source  of  applicants.  Once 


recruited,  applicants  must  be  evaluated 
and  appointed  through  regular  dvil 
service  employment  procedures. 

(i)  For  an  excepted  service  position, 
an  individual  must  be  appointed  in 
accordance  with  the  terms  of  the 
applicable  appointing  authority. 

(ii)  For  a  Senior  Executive  Service 
position  filled  by  career  appointment,  an 
individual  must  be  appointed  in 
accordance  with  the  competitive  process 
described  in  S  U.S.C.  3393. 

S  300.407    DocumantaMon. 

(a)  Agencies  are  required  to  maintain 
records  necessary  to  determine  that 
using  commercial  recruiting  firms  or 
nonprofit  employment  services  is  cost 
effective  and  has  not  resulted  in  the 
violation  of  merit  system  principles  or 
the  commission  of  any  prohibited 
personnel  practice. 

(b)  In  order  for  OPM  to  evaluate  the 
authority  granted  under  this  subpart, 
agencies  must  submit  reports  in 
accordance  with  its  instructions. 
Reports  will  be  submitted  on  at  least  an 
annual  basis  and.  as  a  minimum,  will 
provide  information  on  the  kinds  of  jobs 
for  which  recruiting  firms  were  used,  the 
costs  to  the  agency,  and  the  results  in 
terms  of  candidates  referred  and 
selected.  Reports  will  also  provide 
comparative  data  to  show  the  effect  of 
using  a  recruiting  firm  on  the  agency's 
abihty  to  locate  qualified  candidates. 

(c)  Upon  evidence  that  an  agency  is 
not  complying  with  these  regulations, 
OPM  may,  pursuant  to  its  authority, 
order  appropriate  corrective  action. 

[FR  Doc  68-19046  Filed  8-22-88;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  955 

[Docket  No.  FV-AO-S8-3;  FV-U-IOO] 

Proposed  Georgia  Vktelia  Onion 
Marketing  Agreement  and  Order; 
Hearing 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Notice  of  hearing  on  proposed 

marketing  agreement  and  order. 

summary:  Notice  is  hereby  given  of  a 
public  hearing  to  be  held  to  consider  a 
proposed  marketing  agreement  and 
order  to  cover  Vidalia  onions  grown  in 
Georgia.  The  proposed  program  would 
authorize  production  and  marketing 
research  and  promotion  projects 
including  paid  advertising.  The  proposal 
was  submitted  by  a  group  of  Vidalia 


onion  growers  and  handlers  known  as 
FAVOR  (Farmers  Allied  for  the  Vadalia 
Onion  Referendum).  FAVOR  represents 
approximately  75  percent  of  the  Vadalia 
onion  industry.  The  program  would  be 
financed  by  assessments  levied  on 
handlers  of  Vidalia  onions  grown  in 
twelve  designated  counties  and  portions 
of  seven  other  counties  in  southeastern 
Georgia.  The  assessment  rate  would  be 
estabUshed  by  the  Secretary  of 
Agriculture,  based  on  the 
recommendation  of  a  conunittee  that 
would  administer  the  program.  The 
committee  would  be  composed  of  eight 
growers.  At  least  four  members  must 
also  be  handlers. 

dates:  The  hearing  will  be  held  in 
Lyons,  Georgia,  beginning  on  September 
20, 1988.  at  9M  a.m.  Additional 
sessions,  if  necessary,  will  be  held  on 
September  21.  and  22.  beginning  at  ftOO 
a.m.  at  die  same  location. 
AOONCSS:  The  hearing  will  be  held  in  the 
Toombs  County  Courthouse.  Highway 
280  East,  Lyons,  Georgia  31206. 
FOR  PURTMOI  INFORMATION  CONTACT 

Copies  of  this  Notice  of  Hearing  may  be 
obtained  from: 

(1)  John  R.  Toth,  Officer-in-Charge. 
Soudieast  Marketing  Field  Office. 
USDA,  P.O.  Box  2276,  Winter  Haven, 
Florida  33883-2276;  telephone  (813)  299- 
4770. 

(2)  Kenneth  G.  Johnson,  Mariceting 
Specialist,  Market  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
Room  2525-S.  AMS,  USDA.  P.O.  Box 
96456.  Washington.  DC  20090-6456; 
telephone  number  (202)  447-5331. 
tUPFUMCNTARV  INFORMATION:  This 
action  is  governed  by  the  provisions  of 
sections  556  and  557  of  Tide  5  of  the 
United  States  Code  and  is  therefore 
excluded  from  the  requirements  of 
Executive  Order  12291.  The  hearing  is 
called  pursuant  to  the  provisions  of  the 
Agricultural  Mariceting  Agreement  Act 
of  1937  "Act",  as  amended  (7  U.S.C.  601 
et  seq.).  and  the  applicable  rules  of 
practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  orders  (7  CFR  Pari  900). 

The  Regulatory  Flexibility  Act  (Pub.  L 
96-354),  effective  January  1, 1981, 
applies,  and  seeks  to  ensure  that,  within 
the  statutory  authority  of  a  program,  the 
regulatory  and  reporting  requirements  of 
the  program  are  tailored  to  the  size  and 
nature  of  small  businesses.  Interested 
persons  are  invited  to  present  evidence 
at  the  hearing  on  the  reporting 
requirements  and  probable  economic 
impact  of  the  proposal  on  small 
businesses. 

Proponents  of  the  order  that  a 
marketing  order  is  needed  with  the 
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authority  to  conduct  research  and 
promotiai  {Mrojects  to  enable  the 
Geor^a  Vidalia  onion  industry  to  better 
compete  with  other  aai<m  producing 
areas.  The  industry  believes  that  an 
effective  promotion  program,  including 
paid  advertising,  can  be  implemented  to 
expand  its  markets,  improve  grower 
returns,  and  increase  consumer 
awareness. 

This  proposal  has  been  widely 
discussed  within  die  Georgia  Vidalia 
onion  industry  but  has  not  yet  received 
approval  by  the  Secretary  of 
Agricvltan. 

The  hearing  will  be  held  for  the 
purposes  of: 

(a)  Receiving  evidence  about  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed  marketing 
agreement  and  order  and  to  any 
appropriate  modiJRcations  thereof; 

(b)  Determining  whether  the  handling 
of  Vidalia  onions  produced  in  the 
production  area  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directiy  burdens,  obstructs  or  affects 
interstate  or  foreign  conunerce; 

(c)  Determining  whether  there  is  a 
need  for  a  marketing  agreement  and 
order  for  Vidalia  onions; 

(d)  Determining  the  economic  impact 
of  the  proposed  marketing  agreement 
and  order  on  the  industry  in  the 
production  area  and  on  the  public 
affected  by  such  a  program; 

(e)  Determining  whethn  the  proposed 
marketing  agreement  and  order  or  any 
appropriate  modification  of  them  will 
tend  to  effectuate  the  declared  pohcy  of 
the  Act 

A  pre-notice  ai  hearing  press  release 
was  issued  on  }ime  7, 1968  to  annoimce 
the  receipt  of  this  proposal  and  to 
provide  die  opportainity  for  interested 
parties  to  submit  comments  or 
alternative  proposals  through  July  6, 
1988.  Eighty-eight  comments  were 
received.  While  all  e^qvessed  general 
support  of  the  proposal,  one  questioned 
the  need  for  production  research  and 
two  implied  that  quality  control 
provisions  would  be  beneficial.  No 
specific  alternate  proposals  vnere 
received. 

From  the  time  diis  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  this  proceeding,  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  m  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  Tlie 
prohibitian  applies  to  employees  in  the 
following  oiganizational  units: 

Office  of  Am  Secretary  of  A^culture; 
Office  of  the  Admiaistrator,  Agricnttural 
Marketing  Service;  Office  of  the  General 


Counsel:  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Provisions  of  the  proposed  marketing 
agreement  and  order  follow.  Those 
sections  identified  with  an  asterisk  (*] 
apply  only  to  the  proposed  marketing 
agreement  and  are  proposed  by  the 
Agricultural  Marketing  Service. 

list  of  Sub)ecU  in  7  CFR  Part  855 

Marketing  agreements  and  orders, 
Vidalia  onions,  Georgia. 

The  marketing  agreement  and  order 
proposed  by  Farmers  Allied  for  the 
Vidalia  Onion  Referendum  would  add  a 
new  Part  955  to  read  as  follows: 


PART  955-VIDAUA  ONIONS  GROWN 

IN  GEORGIA 

Definitions 

£>CC- 

955.1 

Secretary. 

955.2 

Act 

955.3 

Person. 

955.4 

Production  area. 

955.5 

Vidalia  onion. 

955.6 

Handler. 

955.7 

Handle. 

9,'>5.8 

Registered  handler. 

955.9 

Producer. 

955.10 

Producer-handler. 

955.11 

Varieties. 

955.12 

Committee. 

955.13 

Fiscal  period. 

Committee 

955.20 

Establishment  and  membership. 

955.21 

Term  of  office. 

955.22 

Nominations. 

955.23 

Selection. 

955.24 

Acceptance. 

955.25 

Alternatives. 

955.28 

Vacancies. 

955.27 

Failure  to  nominate. 

955.28 

Procedure. 

955.29 

Expenses. 

955.30 

Powers. 

955.31 

Duties. 

Expenses  and  Assessments 

955.40 

Expenses. 

955.41 

Budget 

».')5.42 

955.43 

Accounting. 

955.44 

Excess  fluids. 

955.45 

Contributions. 

P— wiwhand  DavelopmeDt 

955.50    Research  and  development 
Reports  and  Recordkeeping 
955.60    Reports  and  Recordkeeiring. 

MsoeDaneoas  Previsioas 

955.71  Tennination  or  suspension. 

955.72  Proceedings  after  termination. 

955.73  Effect  of  termination  or  amendment. 

955.80  Compliance. 

955.81  Right  of  tiie  Secretary. 
•55l82    Doretioa  of  iauxranitie*. 


955.83  Agents. 

955.84  Derogation. 

955.85  Personal  liability. 
955.88  Separability. 
955.87  Amendments. 

Maiketkig  Agreement 

955.90  Counterparts. 

955.91  Additional  parties. 

955.92  Order  with  marWeting  agreement 

Anthmity:  Sec.  1-ia  48  Stat  31.  as 
amended:  7  U.&C  601-674. 

Definitions 


{955.1 

"Secretary"  means  the  Secretary  of 
Agriculture  of  the  United  States,  or  any 
officer  or  employee  of  the  Department  of 
Agriculture  who  has  been  delegated,  or 
who  may  hereafter  be  delegated,  the 
authority  to  act  for  the  Secretary. 

$955  J    AcL 

"Act"  means  Public  Act  No.  10.  73d 
Congress  (May  12, 1933],  as  amended 
and  as  reenacted  and  amended  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (Sec.  1-19,  48  Stat 
31.  as  amended;  7  U.S.C.  601  et  seq.]. 


S955^ 

"Person"  means  an  individual 
partnership,  corporation,  association,  or 
any  other  business  unit. 

§955.4    ProductkMi  arwL 

"Production  area"  means  that  part  of 
the  State  of  Georgia  enclosed  by  the 
following  boimdaries:  Beginning  at  a 
point  in  Laurens  County  where  U.S. 
Highway  441  intersects  Highway  16; 
thence  continue  southerly  along  U.S. 
Highway  441  to  a  point  where  it 
intersects  the  southern  boundary  of 
Laurens  County;  thence  southwesterly 
along  the  border  of  Laurens  County  to  a 
point  where  it  intersects  the  county  road 
known  as  Jay  Bird  Springs  Road;  thence 
southeasterly  along  Jay  Bird  Springs 
Road  to  a  point  where  it  intersects  U.S. 
Highway  23;  thence  easterly  to  a  point 
where  U.S.  Highway  23  intersects  the 
western  border  of  Telfair  County;  thence 
southwesterly  following  the  western  and 
southern  border  of  Telfair  County  to  a 
point  where  it  intersects  with  Jeff  Davis 
County;  thence  following  the  southern 
border  of  Jeff  Davis  County  to  a  point 
where  it  intersects  with  the  western 
border  of  Bacon  County:  thence 
southeriy  and  easterly  along  the  border 
of  Bacon  County  to  a  point  where  it 
intersects  Georgia  State  Road  32;  thence 
easteriy  along  Georgia  State  Road  32  to 
Seaboard  CoasUine  Railroad:  thence 
northeasterly  along  the  tracks  of 
Seaboard  Coastline  Railroad  to  a  point 
where  they  intersect  Long  County  and 
Liberty  County;  thence  northwesteriy 
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and  northerly  along  the  southwestern 
border  of  Liberty  County  to  a  point 
where  the  border  of  Liberty  County 
intersects  the  southern  border  of  Evans 
County^  thence  northeasterly  along  the 
eastern  border  of  Evans  County  to  the 
intersection  of  the  Bulloch  County 
border;  thence  northeasterly  along  the 
Bulloch  County  border  to  a  point  where 
it  intersects  with  the  Ogeechee  Riven 
thence  northerly  along  the  main  channel 
of  the  Ogeechee  River  to  a  point  where 
it  intersects  with  the  southeastern 
border  of  Screven  Coimty;  thence 
northeasterly  along  the  southeasterly 
border  of  Screven  County  to  the  main 
channel  of  the  Savannah  River  thence 
northerly  along  the  main  channel  of  the 
Savannah  River  to  a  point  where  the 
northwestern  boundary  of  Hampton 
County,  South  Carolina  intersects  the 
Savannah  Riven  thence  due  west  to  a 
point  where  State  Road  24  intersects 
Brannen  Bridge  Road;  thence  westerly 
along  Brannen  Bridge  Road  to  a  point 
where  it  intersects  with  State  Road  21; 
thence  westerly  along  State  Road  21  to 
the  intersection  of  State  Road  17;  thence 
westerly  along  State  Road  17  to  the 
intersection  of  State  Road  56  and 
southerly  to  the  northern  border  of 
Emanuel  County;  thence  westerly  and 
southerly  along  the  border  of  Emanuel 
County  to  a  point  where  it  intersects  the 
Treutlen  County  borden  thence 
southerly  to  a  point  where  the  Truetlen 
County  border  intersects  Interstate 
Highway  16;  thence  westerly  to  the 
point  of  beginning  in  Laurens  County. 

§955  J    VMaliaonloa 

"VadaUa  onion"  means  all  varieties  of 
Alliimi  cepa  of  the  hybrid  yellow 
granex,  granex  parentage  or  any  other 
similar  variety  recommended  by  the 
committee  and  approved  by  the 
Secretary,  that  are  grown  in  the 
production  area. 


having  such  Vidalia  onions  prepared  for 
market 


9955.6 

"Handler"  is  synonymous  with 
"shipper"  and  means  any  person  (except 
a  common  or  contract  carrier  of  Vidalia 
onions  owned  by  another  person)  who 
handles  VidaUa  onions,  or  causes 
Vidalia  onions  to  be  handled. 


§955.7 

"Handle"  or  "ship"  means  to  package, 
load,  sell,  transport  or  in  any  way  to 
place  Vidalia  onions,  or  cause  VidaUa 
onions  to  be  placed,  in  the  current  of 
commerce  within  the  production  area  or 
between  the  production  area  and  any 
point  outside  thereof.  Such  term  shall 
not  include  the  transportation,  sale,  or 
delivery  of  field-run  Vidalia  onions  to  a 
registered  handler  for  the  purpose  of 


9955J    Rs 

"Registered  handler"  means  any 
person  with  adequate  facilities  within 
the  production  area  for  preparing 
VidaUa  onions  for  commercial  market 
who  customarily  does  so,  and  who  is  so 
recorded  by  the  conunittee,  or  any 
person  who  has  access  to  such  facilities 
within  the  production  area,  and  has 
recorded  with  the  committee  the  abiUty 
and  willingness  to  assume  customary 
obligations  of  preparing  VidaUa  onions 
for  commercial  market 

9955.9  Producar. 

"Producer"  is  synonymous  with 
"grower"  and  means  any  person 
engaged  in  a  proprietary  capacity  in  the 
production  of  VidaUa  onions  for  market. 

9955.10  Producw41andtor. 
"Producer-Handler"  means  a  producer 

who  handles  VidaUa  onions  self- 
produced,  and  those  produced  by  others. 

9955.11  Varieties. 

"Varieties"  means  and  includes  all 
classifications,  subdivisons,  or  types  of 
VidaUa  onions  according  to  those 
definitive  characteristics  now  or 
hereafter  recognized  by  the  United 
States  Department  of  Agriculture  or 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

9955.12  CommittM. 

"Committee"  means  the  Vidalia 
Onion  Committee,  established  pursuant 
to  5  955.20. 

9955.13  Rscatpwiod. 

"Fiscal  period"  means  the  12  month 
period  beginning  on  January  1  and 
ending  on  December  31  of  each  year  or 
such  other  period  that  may  be 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

Committee 

9  955.20    EetaMlshment  and  memtierstilp. 

The  VidaUa  Onion  Committee, 
consisting  of  eight  producer  members,  of 
which  at  least  four  are  producer- 
handlers,  is  hereby  estabUshed.  Each 
member  shall  have  an  alternate  who 
shaU  have  the  same  quaUfications  as  the 
member. 

9955.21    Tenn  Of  Office. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  the  term  of 
office  of  committee  members  and  their 
respective  alternates  shall  be  for  two 
fiscal  periods.  The  terms  shall  be  so 
determined  that  one-half  of  the  total 
committee  membership  shaU  terminate 
each  year.  Members  and  alternates  shall 


serve  during  the  term  of  office  for  which 
they  are  selected  and  have  quaUfied,  or 
during  that  portion  thereof  beginning  on 
the  date  on  which  they  qualify  during 
such  term  of  office  and  continuing  until 
the  end  thereof,  or  until  their  successors 
are  selected  and  have  qualified. 

(b)  The  term  of  office  of  the  initial 
members  and  alternates  shall  begin  as 
soon  as  possible  after  the  effective  date 
of  this  subpart.  As  determined  by  lot 
drawn  at  the  committee's  first  meeting, 
one-half  of  the  initial  members  and 
alternates  shaU  serve  for  a  one-year 
term  and  one-half  shall  serve  for  a  two- 
year  term. 

(c)  The  consecutive  terms  of  office  of 
members  shaU  be  limited  to  three  2-year 
terms. 

9955.22  Nominations. 

(a]  Initial  members.  For  nominations 
to  the  initial  committee,  a  meeting  or 
meetings  of  producers  and  producer- 
handlers  shall  be  held  by  the  Secretary 
or  by  any  agency  or  group  requested  to 
do  so  by  the  Secretary. 

(b]  Successor  members.  (1)  For 
succeeding  members  and  alternates  on 
the  committee,  the  committee  shall 
conduct  nominations  or  cause  them  to 
be  conducted  prior  to  October  15  of  each 
year,  or  by  such  other  date  as  may  be 
specified  by  the  Secretary. 

(2)  The  committee  may  conduct 
nominations  either  by  producer  and 
producer-handler  nomination  meetings 
or  by  mail  baUot.  At  least  one  nominee 
shall  be  designated  for  each  position  as 
member  and  for  each  position  as 
alternate  member  on  the  committee. 

(3)  Nominations  for  members  and 
alternates  shaU  be  supplied  to  the 
Secretary  in  such  manner  and  form  as 
the  Secretary  may  prescribe,  not  later 
than  November  1  of  each  year,  or  by 
such  other  date  as  may  be  specified  by 
the  Secretary. 

(c]  Each  producer  is  entitled  to  cast 
only  one  vote  on  behalf  of  such  producer 
and  such  producer's  agents, 
subsidiaries,  affiUates,  and 
representatives  in  designating  nominees 
for  committee  members  and  alternates. 
An  eligible  voter's  privilege  of  casting 
only  one  vote  shaU  be  construed  to 
permit  a  voter  to  cast  one  vote  for  each 
position  to  be  fiUed. 

9955.23  Selection. 

From  the  nominations  made  pursuant 
to  S  955.22  or  from  other  quaUfied 
persons,  the  Secretary  shaU  select 
members  and  alternate  members  of  the 
committee. 
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§9S&24 

Any  person  selected  by  the  Secretary 
at  a  member  or  alternate  member  of  the 
committee  shall  qualify  by  filing  a 
written  acceptance  with  ^e  Secretary 
after  being  notified  of  such  selection. 

§955.25    AltwnatM. 

An  alternate  member  of  the  committee 
shall  act  in  the  place  and  stead  of  the 
member  for  whom  such  person  is  an 
alternate,  during  such  member's  absence 
or  when  designated  to  do  so  by  such 
member.  In  the  event  of  the  death, 
removal,  resignation  or  disqualification 
of  a  member,  that  member's  alternate 
shall  serve  until  a  successor  to  such 
member  is  selected  and  has  qualified. 

§955.26    VacandM. 

To  fill  any  vacancy  occasioned  by  the 
failure  of  any  person  selected  as  a 
member  or  as  an  alternate  to  qualify,  or 
in  the  event  of  the  death,  removal, 
resignation,  or  disqualification  of  a 
member  of  alternate,  a  successor  for  the 
unexpired  term  may  be  selected  by  the 
Secretary  from  nominations  made 
pursuant  to  S  955.22,  fi^m  previously 
unselected  nominees  on  the  ciurent 
nominee  Ust,  or  fivm  other  eligible 
persons. 

§  955.27    Failure  to  nomlnat*. 

If  nominations  are  not  made  within 
the  time  and  manner  prescribed  in 
S  955.22,  the  Secretary  may,  without 
regard  to  nominations,  select  the 
members  and  alternates  on  the  basis  of 
the  representation  provided  for  in 
S  955.20. 

§955J»    Procadur*. 

(a)  Five  members  of  the  committee 
shall  constitute  a  quorum,  and  five 
concurring  votes  shall  be  required  to 
pass  any  motion  or  approve  any 
committee  action. 

(b)  The  committee  may  provide  for 
meetings  by  telephone,  telegraph,  or 
other  means  of  communication,  and  any 
vote  cast  orally  at  such  meetings  shall 
be  confirmed  prompUy  in  writing: 
Provided,  that  if  an  assembled  meeting 
is  held,  all  votes  shall  be  cast  in  person. 

§955.29    Expwwe*. 

Members  and  alternates  shall  serve 
vnthout  compensation  but  shall  be 
reimbursed  for  such  expenses 
authorized  by  the  committee  and 
necessarily  incurred  by  them  in 
attending  committee  meetings  and  in  the 
performance  of  their  duties  under  this 
part. 


§955.30 

The  committee  shall  have  the 
following  powers: 


(a)  To  administer  the  provisions  of 
this  part  in  accordance  with  its  terms; 

(b)  To  make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  part; 

(c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violation 
of  the  provisions  of  this  part;  and 

(d)  To  recommend  to  the  Secretary 
amendments  to  this  part. 

§955.31    Duties. 

The  committee  shall  have,  among 
others,  the  following  duties: 

(a)  As  soon  as  practicable  after  the 
beginning  of  each  term  of  office,  to  meet 
and  organize,  to  select  a  chairman  and 
such  other  officers  as  may  be  necessary, 
to  select  subcommittees  of  committee 
members  or  alternates,  and  to  adopt 
such  rules  and  regulations  for  the 
conduct  of  its  business  as  it  deems 
necessary; 

(b)  To  act  as  intermediary  between 
the  Secretary  and  any  producer  or 
handler 

(c)  To  furnish  to  the  Secretary  such 
available  information  as  may  be 
requested; 

(d)  To  appoint  such  employees, 
agents,  and  representatives  as  it  may 
deem  necessary,  to  determine  the 
compensation  and  define  the  duties  of 
each  such  person,  and  to  protect  the 
handling  of  committee  funds; 

(e)  To  investigate  fivm  time  to  time 
and  to  assemble  data  on  the  growing, 
harvesting,  shipping,  and  marketing 
conditions  with  respect  to  Vidalia 
onions; 

(f)  To  keep  minutes,  books,  and 
records  which  clearly  refiect  all  of  the 
acts  and  transactions  of  the  committee. 
Such  minutes,  books,  and  records  shall 
be  subject  to  examine  at  any  time  by  the 
Secretary  or  the  Secretary's  authorized 
agent  or  representative.  Minutes  of  each 
committee  meeting  shall  be  reported 
promptiy  to  the  Secretary; 

(g)  Prior  to  the  begiiming  of  each  fiscal 
period,  to  prepare  and  submit  to  the 
Secretary  and  budget  of  its  projected 
income  and  expenses  for  such  fiscal 
period,  together  with  a  report  thereon 
and  a  recommendation  as  to  the  rate  of 
assessment  for  such  period; 

(h)  To  cause  its  books  to  be  audited 
by  a  competent  accoimtant  at  least  once 
each  fiscal  period,  and  at  such  other 
time  as  the  committee  may  deem 
necessary  or  as  the  Secretary  may 
request.  The  report  of  such  audit  shall 
show  the  receipt  and  expenditure  of 
funds  collected  pursuant  to  this  part  A 
copy  of  each  report  shall  be  furnished  to 
the  Secretary.  A  copy  shall  also  be 
made  available  at  the  principal  office  of 
the  committee  for  inspection  by 
producers  and  handlers  provided  that 


confidential  information  shall  be 
removed; 

(i)  To  give  the  Secretary  the  same 
notice  of  meetings  of  the  committee  and 
its  subcommittees  as  is  given  to  its 
members. 

Expenses  and  Assessments 

§955.40    Expwwes. 

The  committee  is  authorized  to  incur 
such  expenses  as  the  Secretary  may  find 
are  reasonable  and  likely  to  be  inciured 
by  the  committee  for  its  maintenance 
and  functioning,  and  to  enable  it  to 
exercise  its  powers  and  perform  its 
duties  in  accordance  with  the  provisions 
of  this  part.  The  funds  to  cover  such 
expenses  shall  be  acquired  in  the 
manner  prescribed  in  S  S  955.42  and 
955.45. 

§955.41    Budget 

Prior  to  each  fiscal  period  and  as  may 
be  necessary  thereafter,  the  committee 
shall  prepare  an  estimated  budget  of 
income  and  expenditures  necessary  for 
the  administration  of  this  pari.  The 
committee  may  recommend  a  rate  of 
assessment  calculated  to  provide 
adequate  funds  to  defray  its  proposed 
expenditures.  The  committee  shall 
present  such  budget  to  the  Secretary 
with  an  accompanying  report  showing 
the  basis  for  its  calculations. 


§955.42 

(a)  The  funds  to  cover  the  committee's 
expenses  shall  be  acquired  by  the 
levying  of  assessments  upon  handlers  as 
provided  in  this  subpart.  Each  person 
who  first  handles  Vidaha  onions  shall 
pay  assessments  to  the  conunittee  upon 
demand,  which  assessments  shall  be  in 
payment  of  such  handler's  pro  rata 
share  of  the  committee's  expenses. 

(b)  Assessments  shall  be  levied  upon 
handlers,  at  rates  established  by  the 
Secretary.  Such  rates  may  be 
estabUshed  upon  the  basis  of  the 
committee's  reconunendations  or  other 
available  information. 

(c)  At  any  time  during,  or  subsequent 
to,  a  given  fiscal  period  the  committee 
may  recommend  the  approval  of  an 
amended  budget  and  an  increase  in  the 
rate  of  assessment.  Upon  the  basis  of 
such  recommendations,  or  other 
available  information,  the  Secretary 
may  approve  an  amended  budget  and 
increase  the  assessment  rate.  Such 
increase  shall  be  appUcable  to  all 
Vidaha  onions  which  were  handled  by 
the  handler  thereof  during  such  fiscal 
period. 

(d)  The  payment  of  assessments  for 
the  maintenance  and  functioning  of  the 
commitiee  may  be  required  under  this 
part  throughout  the  period  it  is  in  effect 
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inespective  of  whether  particular 
provisions  of  this  part  are  suspended  or 
become  inoperative. 

(e)  To  provide  funds  for  the 
administration  of  the  provisions  of  this 
part  during  the  initial  fiscal  period  or  the 
first  part  of  a  fiscal  period  when  neither 
sufficient  operating  reserve  funds  nor 
sufficient  revenue  from  assessments  on 
the  current  season's  shipments  are 
available,  the  committee  may  accept 
payment  of  assessments  in  advance  or 
may  borrow  money  for  such  purposes. 

[I)  The  committee  may  impose  a  late 
payment  charge  or  an  interest  charge  or 
both,  on  any  handler  who  fails  to  pay 
any  assessment  in  a  timely  manner. 
Such  time  and  the  rates  shall  be 
recommended  by  the  conmiittee  and 
approved  by  the  Secretary. 

S9S&43    Accounting. 

(a)  All  funds  received  by  the 
conunittee  pursuant  to  the  provisions  of 
this  part  shall  be  used  solely  for  the 
purposes  specified  in  this  part. 

(b)  The  Secretary  may  at  any  time 
require  the  committee,  its  members  and 
alternates,  employees,  agents  and  all 
other  persons  to  account  for  ail  receipts 
and  disbursements,  funds,  property,  or 
records  for  which  they  are  responsible. 
Whenever  any  person  ceases  to  be  a 
member  or  alternate  of  the  committee, 
such  person  shall  account  for  all 
receipts  and  disbursements  and  deliver 
all  property  and  funds  in  such  member's 
possession  to  the  committee,  pertaining 
to  the  committee's  activities  for  which 
such  person  was  responsible,  and  shall 
execute  such  assignments  and  other 
instruments  as  may  be  necessary  or 
appropriate  to  vest  in  the  committee  full 
title  to  all  of  the  property,  funds,  and 
claims  vested  in  such  person. 

(c)  The  committee  may  make 
recommendations  to  the  Secretary  for 
one  or  more  of  the  members  thereof,  or 
any  other  person,  to  act  as  a  trustee  for 
holding  records,  funds,  or  any  other 
committee  property  during  periods  of 
suspension  of  this  part,  or  during  any 
period  or  periods  when  regulations  are 
not  in  effect  and,  upon  determining  such 
action  is  appropriate,  the  Secretary  may 
direct  that  such  person  or  persons  shall 
act  as  trustee  or  trustees  for  the 
conunittee. 

S955.44    Excess  funds. 

If,  at  the  end  of  a  fiscal  period,  the 
assessments  collected  are  in  excess  of 
expenses  incurred,  such  excess  shall  be 
accounted  for  as  follows: 

(a)  The  conmiittee,  with  the  approval 
of  the  Secretary,  may  estabUsh  an 
operating  reserve  and  may  carry  over  to 
subsequent  fiscal  periods  excess  funds 
in  a  reserve  so  established,  except  funds 


in  the  reserve  shall  not  exceed  the 
equivalent  of  approximately  one  fiscal 
period's  budgeted  expenses.  If  a  project 
involving  muketing  promotion  and 
advertising  is  established,  the  reserve 
may  be  maintained  at  a  level  not  to 
exceed  three  years'  average  budgeted 
expenses.  Such  reserve  funds  may  be 
used — 

(1}  To  defray  any  expenses  authorized 
under  this  part, 

(2)  To  defray  expenses  during  any 
fiscal  period  prior  to  the  time 
assessment  income  is  sufficient  to  cover 
such  expenses, 

(3)  To  cover  deficits  incurred  during 
any  fiscal  period  when  assessment 
income  is  less  than  expenses, 

(4)  To  defray  expenses  incurred 
during  any  period  when  any  or  all 
provisions  of  this  part  are  suspended  or 
are  inoperative,  and 

(5)  To  cover  necessary  expenses  of 
liquidation  in  the  event  of  termination  of 
this  part. 

Upon  termination  of  this  part,  any  funds 
not  required  to  defray  the  necessary 
expenses  of  liquidation  shall  be 
disposed  of  in  such  manner  as  the 
Secretary  may  determine  to  be 
appropriate  except  that  to  the  extent 
practicable,  such  funds  shall  be  returned 
pro  rata  to  the  persons  from  whom  such 
funds  were  collected. 

(b)  If  such  excess  is  not  retained  in  a 
reserve  as  provided  in  paragraph  (a)  of 
this  section,  each  handler  entitled  to  a 
proportionate  refund  of  the  excess 
assessments  collected  shall  be  credited 
at  the  end  of  a  fiscal  period  with  such 
refund  against  the  operations  of  the 
following  fiscal  period  unless  such 
handler  demands  payment  thereof,  in 
which  event  such  proportionate  refund 
shall  be  paid. 

S  955.45    ContrtlMitlons. 

The  committee  may  accept  voluntary 
contributions  but  these  shall  only  be 
used  to  pay  expenses  incurred  pursuant 
to  S  955.50.  Such  contributions  shall  be 
free  from  any  encumbrances  by  the 
donor,  and  the  committee  shall  retain 
complete  control  of  their  use. 

Research  and  Development 

§  955.50    RMaareh  and  devetopnwnL 

(a)  The  committee,  with  the  approval 
of  the  Secretary,  may  establish  or 
provide  for  the  establishment  of 
production  research,  marketing  research 
and  development  and  marketing 
promotion  projects,  including  paid 
advertising,  designed  to  assist,  improve, 
or  promote  the  marketing,  distribution, 
consumption,  or  efficient  production  of 
Vidalia  onions.  Any  such  project  for  the 
promotion  and  advertising  of  Vidalia 


onions  may  utilize  an  identifying  mark 
which  shall  be  made  available  for  use 
by  all  handlers  in  accordance  with  such 
terms  and  conditions  as  the  committee, 
with  the  approval  of  the  Secretary,  may 
prescribe.  "The  expense  of  such  projects 
shall  be  paid  fitim  funds  collected 
pursuant  to  S  955.42  or  fi  955.45. 

(b)  In  recommending  projects 
pursuant  to  this  section,  the  committee 
shall  give  consideration  to  the  following: 

(1)  The  expected  supply  of  Vidalia 
onions  in  relation  to  market 
requirements: 

(2)  The  supply  situation  among 
competing  areas  and  communities; 

(3)  The  anticipated  benefits  from  such 
projects  in  relation  to  their  costs; 

(4)  The  need  for  marketing  research 
with  respect  to  any  market  development 
activity;  and 

(5)  Other  relevant  factors. 

(c)  If  the  committee  should  conclude 
that  a  program  of  research  and 
development  should  be  undertaken,  or 
continued,  in  any  fiscal  period,  it  shall 
submit  the  following  for  the  approval  of 
the  Secretary: 

(1)  Its  recommendations  as  to  the 
funds  to  be  obtained  pursuant  to 
§955.42  or  S  955.45; 

(2)  Its  recommendation  as  to  any 
research  projects;  and 

(3)  Its  recommendations  as  to 
promotion  activity  and  paid  advertising. 

(d)  Upon  conclusion  of  each  activity, 
but  at  least  aimually,  the  committee 
shall  summarize  and  report  the  results 
of  such  activity  to  the  Secretary. 

(e)  All  marketing  promotion  activity 
engaged  in  by  the  committee,  including 
paid  advertising,  shall  be  subject  to  the 
following  terms  and  conditions: 

(1)  No  marketing  promotion,  including 
paid  advertising,  shall  refer  to  any 
private  brand,  private  trademark  or 
private  trade  name; 

(2)  No  promotion  or  advertising  shall 
disparage  the  quality,  use,  value  or  sale 
of  like  or  any  other  agricultural 
commodity  or  product,  and  no  false  or 
unwarranted  claims  shall  be  made  in 
connection  with  the  product;  and 

(3)  No  promotion  or  advertising  shall 
be  undertaken  without  reason  to  belie\  e 
that  returns  to  producers  will  be 
improved  by  such  activity. 

Reports  and  Recordkeeping 

§  955.60    Reports  and  recordkeeping. 

Upon  request  of  the  committee,  made 
with  the  approval  of  the  Secretary,  each 
handler  shall  furnish  to  the  committee, 
in  such  manner  and  at  such  time  as  it 
may  prescribe,  such  reports  and  other 
information  as  may  be  necessary  for  the 
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committee  to  perform  its  duties  under 
this  part. 

(a)  Such  reports  may  include,  but  are 
not  hmited  to,  the  following: 

(1)  The  quantities  of  Vidaha  onions 
received  by  a  handler; 

(2)  The  quantities  disposed  of  by  the 
handler; 

(3]  The  date  of  each  such  disposition; 
and 

(4)  The  identification  of  the  carrier 
transporting  such  Vidalia  onions. 

(b)  All  such  reports  shall  be  held 
under  appropriate  protective 
classification  and  custody  by  the 
committee,  or  duly  appointed  employees 
thereof,  so  that  the  information 
contained  therein  which  may  adversely 
affect  the  competitive  position  of  any 
handler  in  relation  to  other  handlers  will 
not  be  disclosed.  Compilations  of 
general  reports  from  data  submitted  by 
handlers  is  authorized,  subject  to  the 
prohibition  of  disclosure  of  an  individual 
handler's  identity  or  operations. 

(c)  Each  handler  shall  maintain  for  at 
least  two  succeeding  years  such  records 
of  the  VidaUa  onions  received  and 
disposed  of  by  such  handler  as  may  be 
necessary  to  verify  reports  submitted  to 
the  committee  pursuant  to  this  section. 

Nfiscellaneous  Provisions 

§  955.71    Termination  or  suspension. 

(a)  The  Secretary  may  at  any  time 
terminate  the  provisions  of  this  subpart 
by  giving  at  least  one  day's  notice  by 
means  of  a  press  release  or  in  any  other 
manner  which  the  Secretary  may 
determine. 

(b)  The  Secretary  shall  terminate  or 
suspend  the  operations  of  any  or  all  of 
the  provisions  of  this  subpart  whenever 
it  is  found  that  such  provisions  do  not 
tend  to  effectuate  the  declared  policy  of 
the  act. 

(c)  The  Secretary  shall  terminate  the 
provisions  of  this  subpart  at  the  end  of 
any  fiscal  period  whenever  it  is  found 
that  such  termination  is  favored  by  a 
majority  of  producers  who,  during  a 
representative  period,  have  been 
engaged  in  the  production  of  Vidalia 
onions:  Provided,  That  such  majority 
has,  during  such  representative  period, 
produced  for  market  more  than  fifty 
percent  of  the  volimie  of  such  Vidalia 
onions  produced  for  market,  but  such 
termination  shall  be  annoimced  before 
September  30  of  the  then  current  fiscal 
period. 

(d)  Within  six  years  of  the  effective 
date  of  this  subpart  the  Secretary  shall 
conduct  a  continuance  referendum  to 
ascertain  whether  continuance  of  this 
subpart  is  favored  by  producers. 
Subsequent  referenda  to  ascertain 
continuance  shall  be  conducted  every 


six  years  thereafter.  The  Secretary  may 
terminate  the  provisions  of  this  part  at 
the  end  of  any  fiscal  year  in  which  the 
Secretary  has  found  diat  continuance  of 
this  subpart  is  not  favored  by  producers 
who,  during  a  representative  period 
determined  by  the  Secretary,  have  been 
engaged  in  the  production  for  market  of 
onions  in  the  production  area.  Such 
termination  shall  be  announced  on  or 
before  the  end  of  the  fiscal  year. 

(e)  The  provisions  of  this  subpart 
shall,  in  any  event,  terminate  whenever 
the  provisions  of  the  Act  authorizing 
them  cease  to  be  in  effect. 

§  955.72    Proceedings  after  tennlnation. 

(a)  Upon  the  termination  of  the 
provisions  of  this  subpart,  the  then 
functioning  members  of  the  committee 
shall  continue  as  joint  trustees,  for  the 
purpose  of  Hquidating  the  affairs  of  the 
committee,  of  all  funds  and  property 
then  in  the  possession,  or  under  control, 
of  the  committee,  including  claims  for 
any  funds  unpaid  or  property  not 
delivered  at  the  time  of  such 
termination.  Action  by  said  trusteeship 
shall  require  the  concurrence  of  a 
majority  of  the  said  trustees. 

(b)  The  said  trustees  shall  continue  in 
such  capacity  until  discharged  by  the 
Secretary;  shall,  from  time  to  time, 
account  for  all  receipts  and 
disbursements  and  dehver  all  property 
on  hand,  together  with  all  books  and 
records  of  said  committee  and  of  the 
trustees,  to  such  person  as  the  Secretary 
may  direct;  and  shall  upon  the  request  of 
the  Secretary,  execute  such  assignments 
or  other  instruments  necessary  or 
appropriate  to  vest  in  such  person  full 
tide  and  right  to  all  of  the  funds, 
property,  and  claims  vested  in  said 
committee  or  the  trustees  pursuant  to 
this  subpart. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  by  the 
committee  or  its  members  pursuant  to 
this  section  shall  be  subject  to  the  same 
obligations  imposed  upon  the  members 
of  the  committee  and  upon  the  said 
trustees. 

S  955.73    Effect  Of  termination  or 
amendment 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  of  any  regulation  issued 
pursuant  to  this  subpart,  or  the  issuance 
of  my  amendments  to  either  thereof, 
shall  not: 

[a)  Affect  or  waive  any  right,  duty, 
obligation,  or  habihty  which  shall  have 
arisen  or  which  may  thereafter  arise  in 
connection  with  any  provision  of  this 
subpart  or  any  regulation  issued  under 
this  subpart; 


(b]  Release  or  extinguish  any  violation 
of  this  subpart  or  of  any  regulations 
issued  under  this  subpart  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  Secretary  or  of  any 
other  person  with  respect  to  any  such 
violations. 

§  955.80    Compliance. 

No  handler  shall  handle  Vidalia 
onions  except  in  conformity  to  the 
provisions  of  this  part 

S  955.81    Right  of  the  Secretary. 

The  members  of  the  committee 
(including  successors  and  alternates) 
and  any  agent  or  employee  appointed  or 
employed  by  the  committee  shall  be 
subject  to  removal  or  suspension  by  the 
Secretary  at  any  time.  Each  and  every 
order,  regulation,  decision, 
determination,  or  other  act  of  the 
committee  shall  be  subject  to  the 
continuing  right  of  the  Secretary  to 
disapprove  of  the  same  at  any  time. 
Upon  such  disapproval,  the  chsapproved 
action  of  the  committee  shall  be  deemed 
null  and  void  except  as  to  acts  done  in 
reliance  thereon  or  in  compliance 
therewith  prior  to  such  disapproval  by 
the  Secretary. 

§  955.82    Duration  of  Immunities. 

The  benefits,  privileges,  and 
immunities  conferred  upon  any  person 
by  virtue  of  this  subpart  shall  cease 
upon  the  termination  of  this  subpart 
except  with  respect  to  acts  done  under 
and  during  the  existence  of  this  subpart 

§955.83    Agents. 

The  Secretary  may,  be  designation  in 
writing,  name  any  person,  including  any 
officer  or  employee  of  the  Government 
or  name  any  agency  in  the  United  States 
Department  of  Agriculture,  to  act  as  the 
Secretary's  agent  or  representative  in 
connection  with  any  of  the  provisions  of 
this  part. 

S  955.84    Derogatioa 

Nothing  contained  in  this  part  is,  or 
shall  be  construed  to  be,  in  derogation 
or  in  modification  of  the  rights  of  the 
Secretary  or  of  the  United  States  to 
exercise  any  powers  granted  by  the  Act 
or  otherwise,  or,  in  accordance  with 
such  powers,  to  act  in  the  premises 
whenever  such  action  is  deemed 
advisable. 

S  955.85    Personal  liability. 

No  member  or  alternate  of  the 
committee  or  any  employee  or  agent 
thereof,  shall  be  held  personally 
responsible,  either  individually  or  joinUy 
with  others,  in  any  way  whatsoever,  to 
any  handler  or  to  any  person  for  errors 
in  judgment  mistakes,  or  other  acts. 
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either  of  commitsion  on  omission,  as 
such  member,  alternate,  employee,  or 
agent,  except  for  acts  of  dishonesty, 
willful  misconduct,  or  gross  negligence. 


995&S6 

If  any  provision  of  this  subpart  is 
declared  invalid,  or  the  applicability 
thereof  to  any  person,  circumstance,  or 
thing  is  held  invalid,  the  validity  of  the 
remainder  of  this  subpart  or  the 
applicability  thereof  to  any  other 
person,  circrmistance,  or  thing  shall  not 
be  affected  thereby. 


9955J7 

Amendments  to  this  subpart  may  be 
proposed,  from  time  to  time,  by  the 
committee  or  by  the  Secretary. 

Marketiog  Agreement 

*§  955.90    Counterparts. 

This  agreement  may  be  executed  in 
multiple  counterparts  and  when  one 
counterpart  is  signed  by  the  Secretary, 
all  such  counterpculs  shall  constitute, 
when  taken  together,  one  and  the  same 
instrument  as  if  all  signatures  were 
contained  in  one  original. 


*S  955.91 

After  the  effective  date  thereof,  any 
handler  may  become  a  party  to  this 
agreement  if  a  counterpart  is  executed 
by  such  handler  and  delivered  to  the 
Secretary.  This  agreement  shall  take 
effect  as  to  such  new  contracting  part  at 
the  time  such  counterpart  is  delivered  to 
the  Secretary,  and  the  benefits, 
privileges,  and  immunities  conferred  by 
this  agreement  shall  then  be  effective  as 
to  such  new  contracting  party. 

'S965.92    Order wHti marketing 


Each  signatory  hereby  requests  the 
Secretary  to  issue,  pursuant  to  the  Act. 
an  order  providing  for  regulating  the 
handling  of  Vidaha  onions  in  the  same 
manner  as  is  provided  for  in  this 
agreement. 

Dated:  August  IB,  19U. 
|.  Patrick  Boyk 
AdminiBtrator 

[FR  Doc.  88-19158  FUed  B-22-88:  8:45  am] 
mjjNQ  cooc  ifttt  n  u 

Food  Safety  and  Inspection  Service 
9  CFR  Parts  327  and  381 
[Docket  Na  86-031R] 

Prohli»mon  on  Moeement  of  Imported 
Product  Prior  te  Relnspectlon; 
Reopening  of  ConunenI  Period 

AQENCV:  Food  Safe^  and  Inspection 
Service,  USDA. 


action:  Proposed  rule;  reopening  of 
comment  period;  correction. 

SUMMARV:  On  May  13. 1988.  the  Food 
Safety  and  Inspection  Service  (FSIS) 
published  a  proposed  rule  to  amend  the 
Federal  meat  and  poultry  products 
inspection  regulations  by  prohibiting  the 
transportation  of  imported  meat  and 
poultry  products  prior  to  their 
reinspection.  The  proposal  would 
require  that  imported  products  be 
reinspected  at  the  port  of  first  arrival. 
FSIS  also  proposed  to  eliminate  the 
official  import  seal  and  ciurent  sealing 
requirements  for  imported  products 
which  are  transported  prior  to 
reinspection.  The  comment  period 
closed  on  July  12. 1988.  FSIS  has 
received  requests  to  reopen  the 
comment  period  so  that  additional 
information  may  be  provided  to  FSIS. 
FSIS  is  granting  these  requests  and  is 
reopening  the  comment  period  for  an 
additional  30  days.  This  document  also 
corrects  a  statement  in  the  preamble  to 
the  proposal  concerning  the  percentage 
of  total  imports  that  may  be  affected  by 
this  proposal  It  was  stated  that  only  7 
percent  of  total  imports  would  be 
affected;  the  correct  figure  is  14.6 
percent  of  total  imports. 
DATE:  Comments  must  be  received  on  or 
before  September  22, 1988. 
AODRESS:  Written  comments  to:  Policy 
Office,  ATTN:  Linda  Carey.  FSIS 
Hearing  Clerk.  Room  3171  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture,  Washington.  DC  20250.  Oral 
comments,  as  provided  by  the  Poultry 
Products  Inspection  Act.  should  be 
directed  to  Patricia  Stolfa.  Deputy 
Administrator.  International  Programs. 
Food  Safety  and  Inspection  Service. 
(202)  447-3473. 

FOR  FURTHEII  INFOmMATION  CONTACT: 
Patricia  Stolfa.  Deputy  Administrator. 
International  Programs.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture,  Washington.  DC  20250, 
(202)  447-3473. 

SUPPLEMan-AIIY  mFOflMATION:  On  May 
13. 1987.  FSIS  published  a  profrased  rule 
(53  FR  17059)  to  amend  the  Federal  meat 
and  poultry  products  inspection 
regulations  by  removing  current 
provisions  that  permit  the  transportation 
of  imported  products  prior  to 
reinspection  by  FSIS.  Instead  FSIS 
proposed  to  require  that  imported 
products  be  reinspected  at  the  port  of 
first  arrival.  In  addition,  FSIS  proposed 
to  eliminate  the  official  import  seal  and 
sealing  requiremeiib  for  product  that  is 
transported  prior  to  reinspection  by 
FSIS.  This  action  resulted  from  an  audit 
of  the  import  inspection  program 


conducted  by  the  Department's  Office  of 
the  Inspector  General  (OIG).  The  OIG 
recommended  that  FSIS  "require  that 
foreign  meat  products  entering  the 
United  States  be  inspected  *  *  *  only 
at  the  point  of  first  arrival."  OIG  stated 
that  this  action  would  enable  FSIS  to 
maintain  control  over  meat  products 
entering  the  United  States. 

FSIS  has  received  requests  to  reopen 
the  comment  period  so  that  additional 
information  can  be  gathered  and 
submitted  to  FSIS.  FSIS  is  interested  in 
receiving  additional  information  and  is, 
therefore,  reopening  the  conunent  period 
for  an  additional  30  days. 

This  document  also  corrects  a 
mathematical  error  in  the  computation 
of  the  percentage  of  pounds  of  product 
which  may  be  affected  by  this  proposal 
as  compared  to  total  imports.  In  the 
preamble  to  the  proposal,  it  was  stated 
that  only  7  percent  of  total  imports  may 
be  affected;  the  correct  figure  is  14.6 
percent  of  total  imports.  This  percentage 
is  based  on  the  amount  of  product 
moved  after  unloading  in  one  district 
and  presented  for  reinspection  in 
another  district — 381,473,786  pounds 
during  calendar  year  1985.  This  amount 
of  product  is  14.6  percent  of  total 
imports— 2,478.643,236  pounds — for 
calendar  year  1985. 

Done  at  Washington.  DC,  on  August  18, 
1988. 

Lmter  M.  Crawrfbrd, 

Administrator.  Food  Safety  and  Inspection 

Service. 

[FR  Doc.  88-19076  Filed  8-22-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  52 

Early  Site  Permits;  Standard  Design 
Certifications;  and  Comtrined  Licenses 
for  Nuclear  Power  Reactors 

agency:  Nuclear  Regulatory 
Commission. 


action:  Proposed  rule. 


summary:  The  Nuclear  Regulatory 
Commission  is  considering  adding  a 
new  Part  to  its  regulations  which  would 
provide  for  issuance  of  early  site 
permits,  standard  design  certifications, 
and  combined  construction  permits  and 
conditional  operating  licenses  for 
nuclear  power  reactors.  The  proposed 
rule  sets  out  the  review  procedures  and 
licensing  requirements  that  would  apply 
to  applications  for  these  new  licenses 
and  certifications.  The  proposed  action 
is  intended  to  achieve  the  early 


resolution  of  licensing  issues,  thereby 
enhancing  the  safety  and  reliability  of 
nuclear  power  plants,  and  reducing  the 
complexity  and  uncertainty  of  the 
licensing  process. 

DATES:  The  comment  period  expires 
October  24, 1988.  Comments  received 
after  this  date  will  be  considered  if 
practical  to  do  so,  but  only  those 
comments  received  on  or  before  this 
date  can  be  assured  of  consideration. 
ADDRESSES:  Comments  may  be  sent  to 
the  Secretary  of  the  Commission, 
Attention:  Docketing  and  Service 
Branch,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555,  or 
may  be  hand-delivered  to  One  White 
Flint  North,  11555  Rockville  Pike, 
Rockville,  MD  20852,  between  7:30  am 
and  4:15  pm  weekdays.  Copies  of 
comments  received  may  be  examined  at 
the  Comimission's  Public  Document 
Room  at  1717  H  Street  NW., 
Washington,  DC,  between  the  hours  of 
7:45  am  and  4:15  pm  weekdays. 
FOR  FURTHER  INFORMATION  CONTACT 

Steven  Crockett,  Attorney.  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone:  [301)  492-1600. 
SUPPLEMENTARY  INFORMATION: 

Public  Meeting 

The  NRC  staff  will  conduct  a  public 
meeting  to  answer  questions  on  the 
meaning  and  intent  of  any  of  the 
provisions  of  this  proposed  rule,  and  to 
hear  and,  if  appropriate,  respond  to 
preliminary  views  on  any  of  the 
provisions  of  this  proposed  rule.  It  is 
hoped  that  such  a  meeting  would  be 
helpful  to  persons  who  intend  to  submit 
written  comments  on  the  proposed  rule. 
The  meetings  will  begin  at  9:00  am,  on 
September  16, 1988,  in  the  Conference 
Theater  of  the  Crowne  Plaza  Holiday 
Inn,  1750  Rockville  Pike,  Rockville, 
Maryland  20852,  telephone  (301)  468- 
1100. 

I.  Background 

The  Nuclear  Regulatory  Commission 
has  long  believed  that  standardized 
nuclear  power  plant  designs  and  other 
means  of  achieving  early  resolution  of 
licensing  issues  could  significantly 
enhance  the  safety  and  rehability  of 
nuclear  plants,  and  could  likewise 
enhance  public  participation  in  the 
licensing  process  while  reducing  the 
complexity  and  uncertainty  of  ^at 
process.  The  considerable  variation  in 
the  design,  construction,  operation  and 
maintenance  of  nuclear  plants  has  led  to 
an  operating  reactor  population  of  great 
variability  and  diversity,  even  among 
reactors  from  the  same  vendor.  While 
giving  freedom  to  iimovation  during  the 


early  years  of  the  industry,  when 
innovation  was  most  needed,  the  "one- 
of-a-kind"  approach  may  also  have 
hindered  the  growth  of  significant 
economies  of  scale  of  benefit  to  safety 
and  to  the  efficiency  and  predictability 
of  regulation.  Standardization  of  reactor 
designs  should  result  in  greater 
accumulation  of  construction  and 
operating  experience  with  a  given 
design,  easier  transfer  of  that  experience 
from  one  reactor  to  another,  and  more 
easily  maintained  qualified  vendor 
support,  aU  of  which  should  advance 
safe  and  reUable  operation.  Moreover, 
by  permitting  early  identification  and 
resolution  of  safety  issues, 
standardization  and  other  means  of 
achieving  early  resolution  of  licensing 
issues  should  afford  public  participants 
in  the  Ucensing  process  an  earlier  entry 
into  that  process,  greatly  reduce  the 
number  and  importance  of  safety  issues 
which  are  decided  late  in  the  process, 
and  permit  a  speedy,  yet  thorough,  NRC 
staff  review  whenever  an  application 
incorporates  a  certified  standardized 
design.  Thus,  early  resolution  of  issues 
should  lead  to  a  simpler  and  more 
predictable  licensing  process. 

Through  such  devices  as  early  site 
reviews,  final  design  approvals,  and 
reviews  of  duplicate  and  repUcate 
plants,  the  NRC  has  for  some  time 
offered  applicants  the  means  to  achieve 
a  degree  of  standardization  and  to  reach 
early  resolution  of  issues.  The  NRC  will 
continue  to  offer  these  means.* 
However,  it  is  the  opinion  of  the 
Commission  that  the  nuclear  power 
industry  is  now  sufficiently  advanced  in 
technology  ar.d  organization  to  enable 
applicants  to  submit  essentially 
complete  designs  or  major  portions 
thereof  for  certification  by  rulemaking 
before  construction  and  thus  seciu*  the 
benefits  of  a  greater  degree  of 
standardization  and  early  resolution  of 
issues.  Moreover,  the  NRC  now  has 
under  review  several  designs  which  are 
amenable  to  standardization,  and  the 
industry  is  shov^ring  increasing  interest 
in  these  designs.  For  the  past  several 
years,  the  Commission  has  pursued 
Congressional  affirmation  of  the  goals  of 
standardization  in  the  form  of  a  Nuclear 
Power  Plant  Standardization  and 
Ucensing  Act.  However,  much  of  what 
this  proposed  legislation  would  provide 
can  be  put  into  effect  now,  under  the 
Commission's  existing  statutory 
authority.  The  Commission  therefore 


'  The  NRC'8  current  policy  on  replication  appean 
in  this  Federal  Register  notice  after  this 
Supplementary  information.  The  Commission 
welcomes  comment  on  this  policy,  in  particular  on 
whether  the  NRC  should  continue  to  offer  the  option 
of  replication. 


proposes  to  add  to  its  regulations  a  new 
Part,  which  is  described  in  Sections  Il-V 
below. 

The  Commission  annoimced  its 
intention  to  pursue  rulemaking  on 
standardization  in  its  recent  Policy 
Statement  on  Nuclear  Power  Plant 
Standardization  (52  FR  34884; 
September  15, 1987).  The  Policy 
Statement,  now  superceded  by  this 
proposed  rule  and  preamble,  described 
the  Commission's  experience  with 
standardization,  set  out  the 
Commission's  reasons  for  pursuing  a 
greater  degree  of  standardization,  and 
outlined  some  of  the  crucial  elements 
the  Commission  would  seek  to  embody 
in  a  rule.  The  Policy  Statement  provided 
for  a  sixty-day  comment  period  and 
gave  notice  that  a  pubhc  workshop 
would  be  held  during  the  comment 
period  so  that  the  NRC  and  interested 
parties  could  have  a  more  thorough 
discussion  of  the  Policy  Statement  and 
the  pending  rulemaking  than  written 
comments  alone  would  permit.  The 
workshop  was  held  in  Bethesda  on 
October  20, 1987.  with  representatives  of 
the  NRC  staff,  the  Department  of 
Energy,  and  the  industry  participating. 
During  the  Workshop,  the  NRC  outlined 
the  proposed  rule  and  answered 
preliminary  questions  about  it.  A 
transcript  of  the  workshop  may  be  fovmd 
in  the  Commission's  public  document 
room,  1717  H  Street,  NW.,  Washington, 
DC  20555. 

During  the  comment  period,  the 
Commission  received  comments  from 
six  organizations  and  two  individuals. 
Chief  among  the  comments  were  the 
highly  detailed  ones  submitted  by  the  - 
Nuclear  Management  and  Resoiu-ces 
Council  (NUMARC),  which  were 
endorsed,  or  at  least  reflected  to  a  large 
degree,  by  the  comments  submitted  by 
the  other  organizations,  among  them  two 
engineering  firms  and  three  reactor 
manufacturers.  These  comments  also 
may  be  found  in  the  Conmiission's 
Public  Document  Room  in  Washington, 
DC.  This  proposed  rule  incorporates 
many  of  the  suggestions  made  in  the 
comments.  For  instance,  the  rule 
provides  for  certification  of  "advanced" 
designs,  establishes  a  rulemaking 
process  which  goes  beyond  notice  and 
comment,  provides  that  a  design 
certification  remains  in  effect  during  the 
proceeding  on  a  request  for  renewal  of 
the  certification,  and  does  not  make  the 
granting  of  a  combined  license 
dependent  upon  State  and  local 
government  certification  of  willingness 
to  participate  in  emergency  planning, 
although  it  does  seek  the  earliest 
possible  resolution  of  emergency 
planning  issues. 
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In  some  instances,  the  pn^osed  rule 
does  not  incorporate  suggestions  made 
in  the  comments.  These  suggestions  and 
our  reasons  for  not  including  them  are 
discussed  in  the  appropriate  places  in 
Sections  m,  IV,  and  V  below.  In  Section 
VI  we  raise  certain  questions  on  which 
we  would  appreciate  comment.  Some  of 
these  questions  have  to  do  with 
suggestions  we  have  not  incorporated  in 
the  proposed  rule. 

Although  many  interveners  have  long 
supported  standardization,  even  to  the 
point  of  arguing  that  the  Commission 
shoidd  make  standardization 
mandatory,  some  of  die  comments  on 
the  PoUcy  Statement  opposed 
standanUzation.  In  particular,  one 
individual  claimed  Uiat  standardization 
will  stifle  engineering  ingenuity,  close 
the  public  out  of  the  licensing  process, 
spread  the  safety  problems  of  a  given 
design  to  a  large  number  of  reactors, 
and  eventually  meet  defeat  at  the  hands 
of  a  multitude  of  site-specific  changes  to 
a  certified  design.  Hub  individual  also 
claimed  that  it  was  not  the  proper  role 
of  the  Commission  to  "enhance  the 
availability  of  nuclear  plants",  as  the 
Commission  had  put  it  in  its  Policy 
Statement  on  Standardization,  or  to 
"give  priority"  to  standardization  rather 
than  the  safety  problems  of  present 
plants. 

To  the  contrary,  the  Commission 
believes  that  competition  among 
designers  will  more  than  adequately 
encourage  ingenuity,  that  the  pubUc  will 
be  better  able  to  participate  in  the 
licensing  process  if  it  is  given  an 
essentially  complete  design  even  before 
any  plant  of  that  design  is  built,  that 
good  design,  thorough  regulatory  review, 
and  long  experience  with  nuclear  power 
should  together  go  a  long  way  to 
preclude  significant  safety  problems  in 
certified  designs,  and  that  the  proposed 
rule's  restrictions  on  changes  in  certified 
designs  should  assure  a  lasting  and  high 
degree  of  standardization.  Under  the 
Energy  Reorganization  Act  of  1974,  the 
Conunission  is  not  permitted  to  develop 
nuclear  power  plants  and  then  regulate 
what  it  has  developed,  but  it  may 
nonetheless  do  what  it  can  by  way  of 
sound  procedural  mechanisms  and 
appropriate  distribution  of  resources  to 
encourage  and  enable  others  to  develop 
better  designs  and  build  better  plants. 
The  principal  aim  in  such 
"enhancement"  is,  as  always,  public 
heahh  and  safety.  In  the  light  of  this 
overarching  aim,  the  Commission's 
statement  that  it  intends  to  give  priority 
to  standardized  designs  and  the  like 
must  not  be  misread  to  mean  that  the 
safety  of  the  presently  operating  plants 
will  become  less  important  than  Uie 


review  of  standardized  designs.  This  is 
not  the  case  now  and  will  not  become 
so.  The  Commission  means  only  to  give 
priority  among  applicants  to  those 
proffering  or  referencing  standardized 
designs  and  early  site  permits. 

n.  Gaoaial  Scope  and  Stnictura 

Part  52  is  intended  to  improve  the 
licensing  of  nuclear  power  plants  by  the 
use  of  three  inticediu-al  innovations,  two 
of  which  have  been  in  partial  use  by  the 
Commission  for  several  years.  The  first 
of  these  Is  the  early  site  permit  or  site- 
bank  concept  already  in  partial  use 
throu^  the  procedures  of  Appendix  Q 
to  10  CFR  Part  50.  Subpart  A  of  Part  52 
formalizes  the  early  site  apfvoval 
process,  allowing  a  prospective 
applicant  to  obtain  a  permit  for  one  or 
more  pre-approved  sites  on  which  future 
nuclear  power  stations  can  be  located. 
Subpart  B  carries  forward  the  standard 
design  approval  process  of  Appendix  O 
to  Part  50  in  mudi  the  same  way, 
allowing  a  prospective  applicant, 
vendor,  or  other  interested  party  to 
obtain  Conunission  approval  of  a  design 
of  a  complete  nuclear  power  plant  or  a 
major  portion  of  such  a  plant.  Subpart  C 
establishes  procedures  for  the  issuance 
of  a  combined  construction  permit  and 
conditional  operating  license  (hereafter 
referred  to  as  a  combined  license]  for  a 
nuclear  power  plant.  The  combined 
license  is  essentially  a  construction 
permit  which  also  requires 
consideration  and  resolution  of  many  of 
the  issues  currently  considered  at  the 
operating  license  stage.  It  does  not 
authorize  operation.  Operation  will  be 
authorized  only  after  the  Commission 
has  decided  that  the  relevant  license 
conditions  have  been  met.  The 
procedures  also  provide  an  opportunity 
for  a  hearing  on  carefully-defined  issues 
before  operation  is  authorized.  Although 
a  pre-approved  site  and  certified 
standard  design  need  not  be  referenced 
for  the  combirod  license,  maximum 
efficiency  will  result  if  site-related 
issues,  as  well  as  design-related  issues, 
have  been  resolved  before 
commencement  of  the  combined  license 
proceeding. 

This  structure  reveals  the  overall 
purpose  of  Part  52:  to  improve  reactor 
safety  and  to  streamline  the  licensing 
process  by  encouraging  the  use  of 
standard  designs  and  by  permitting 
early  resolution  of  environmental  and 
safety  issues  related  to  the  reactor  site 
and  design.  As  a  result,  the  scope  of  the 
combined  license  proceeding  for  a 
facility  can  be  far  more  limited  than  the 
scope  of  the  two-step  Ucensing  process 
currently  in  use.  Similarly,  after  the 
combined  license  proceeding,  the 
regulatory  matters  which  would  remain 


for  resolution  before  authorization  to 
operate  under  the  combined  license 
would  be  much  more  limited  and  well- 
defined  than  are  the  issues  which 
remain  to  be  resolved  in  an  operating 
license  proceeding  under  the  cturent 
practice. 

All  three  subparts  of  the  proposed 
Part  52  draw  heavily  on  existing 
provisions  in  10  CFR  Part  50  and  its 
appendices.  Reference  to  pre-existing 
sections  obviates  the  need  to  repeat 
identical  provisions.  In  addition,  most  of 
the  provisions  of  Part  50  have  been  in 
use  for  many  years  and  are  commonly 
understood  by  appUcants,  interveners, 
and  the  NRC  staff.  Finally.  Part  50 
should  remain  intact  because  licensing 
under  it  may  be  expected  to  continue  for 
some  time  m  parallel  with  licensing 
under  the  improved  procedures  of  Part 
52.  If,  in  the  future,  all  Ucensing  is 
conducted  under  Part  52,  the  two  parts 
can  be  combined  into  a  single  part 
containing  all  provisions  applicable  to 
the  licensing  of  production  and 
utilization  facilities. 

m.  Definitions— Section  52.3 

This  section  contains  largely  self- 
explanatory  definitions  of  "combined 
license,"  "early  site  permit,"  "standard 
design,"  and  "standard  design 
certification".  The  onmibus  provision  in 
paragraph  (e)  incorporates  other  useful 
definitions  from  Part  50  and  the  Atomic 
Energy  Act. 

IV.  Subpart  A— Early  Site  Permits 

This  subpart  allows  any  prospective 
applicant  for  a  construction  permit  or  a 
combined  license  under  Subpart  C  to 
apply  for  an  early  site  permit, 
notwithstanding  the  fact  that  an 
application  for  a  construction  permit  or 
combined  license  for  a  facility  has  not 
been  filed.  Filing  requirements  are  set 
out  in  9S  52.15  and  52.17.  The 
application  should  describe,  among 
other  things,  the  number,  type,  and 
thermal  power  level  of  the  facilities  for 
which  the  site  may  be  used.  Section 
52.17(b)  requires  that  the  application 
contain  a  plan  for  redress  of  the  site  for 
use  in  the  event  that  site  preparation 
activities  are  performed  under  the 
permit  and  the  permit  expires  without 
having  been  referenced  in  an 
application  for  a  construction  permit  or 
a  combined  license  under  Subpart  C  of 
Part  52.  Finally.  §  52.17(c)  requires  the 
application  to  demonstrate  that  the  area 
surrounding  the  site  is  amenable  to 
emergency  planning  which  would 
provide  reasonable  assurance  that 
adequate  protective  measures  could  be 
taken  in  the  event  of  a  radiological 
emergency  at  the  site.  This  last 
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paragraph  of  {  52:17  also  raqidtes  the 
application  to  include  a  deacription  of 
contacts  and  airangements  made  with 
local,  state,  and  federal  agencies  with 
responsibility  for  coping  with 
emeigencies. 

Section  52.19,  along  with  conforming 
amendments  to  10  CFR  Part  170  which 
are  currently  being  made  as  part  of  a 
general  revision  of  Part  170,  establish  a 
new  procedure  for  collection  of  fees 
associated  with  the  review  of  an 
application  for  an  early  site  permit  or  a 
renewal  thereof.  The  applicant  for  the 
permit  will  be  assessed  these  fees  only 
when  an  application  referencing  the 
early  site  permit  is  filed  while  the  permit 
is  valid.  If  no  application  referencing  the 
early  site  permit  is  filed,  the  permit 
holder  must  pay  these  fees  at  the  end  of 
the  initial  twenty-year  period.  Fees  for  a 
renewed  permit  will  be  assessed  in  the 
same  manner.  However,  if  an 
application  for  an  early  site  permit  or 
renewal  is  denied  or  withdrawn,  any 
outstanding  fees  will  be  immediately 
due  and  payable  by  the  applicant  for  the 
permit  or  renewal. 

Section  52.21  states  that  an  early  site 
permit  is  a  Commission  license,  and  is 
subject  to  the  applicable  procedural 
requirements  of  10  CFR  Part  2. 

The  issues  presented  in  an  early  site 
permit  proceeding  are  to  a  considerable 
extent  environmental,  but  because  they 
also  involve  significant  safety  issues,  a 
report  by  the  Advisory  Committee  on 
Reactor  Safeguards  (ACRS)  on  the 
permit  application  is  required  by  {  52.23. 

Section  52.25  provides  that  issuance  of 
an  early  site  permit  allows  the  holder  of 
the  permit  to  conduct  site  preparation 
activities  without  having  to  seek  prior 
NRC  approval.  The  holder  possesses 
what  is  commonly  referred  to  as  an 
"LWA-1"  for  the  site  and  may  perform 
the  activities  permitted  in  10  CFR 
50.10(e](l].  Section  52.25  also  requires 
redress  of  the  site  if  the  permit  is  not 
renewed  and  not  referenced  in  an 
application. 

An  early  site  permit  is  valid  for  an 
initial  period  of  twenty  years  (§  52.27) 
and  may,  upon  application,  be  extended 
for  periods  of  up  to  twenty  years  each 
(S  52.29),  provided  certain  criteria  are 
met  (S  52.31).  Section  52.29  provides  that 
any  person  whose  interests  may  be 
affected  by  renewal  of  the  permit  may 
request  a  hearing. 

An  eariy  site  permit  for  whidi  a 
timely  application  for  renewal  has  been 
filed  remains  in  efEsct  imtil  the 
Commission  has  determined  wdiether  to 
renew  the  permit.  If  an  eariy  sits  permit 
is  not  renewed,  it  contiimes  to  be  valid 
in  any  proceeding  on  an  application  for 
a  consteoction  permit  or  a  combined 
license  which  references  the  early  site 


permit  oid  was  docketed  prior  to  the 
expiration  of  the  early  site  permit 
(S  S2.29(c]).  An  application  for  renewal 
must  be  filed  not  leas  than  twelve  nor 
more  than  thirty-six  months  prior  to  the 
expiration  date  (S  52.29(a)). 

An  approved  site  may  be  used  for 
purposes  not  related  to  die  construction 
of  a  nuclear  power  facihty  (for  example, 
a  fossil-fueled  station  or  a  park) 
provided  that  the  Commission  is 
informed  of  all  significant  non-nuclear 
uses  prior  to  actual  construction  or  site 
modification  activities  (9  52.35).  A 
permit  may  be  revoked  if  a  non-nuclear 
use  would  interfere  with  a  nuclear  use, 
or  would  so  alter  the  site  that  important 
assumptions  underiying' issuance  of  the 
permit  were  called  into  question. 

Section  52.39(a)  provides  that, 
notwithstanding  the  provision  in  10  CFR 
50.109  for  backfits  aimed  at  substantial 
increases  beyond  adequate  protection, 
during  the  initial  or  renewal  period  in 
which  an  early  site  permit  is  in  effect, 
the  Commission  may  not  impose  more 
stringent  requirements  on  the  early  site 
permit  or  the  site  for  which  the  permit 
was  issued  imless  the  Commission 
determines  either  that  significant  new 
information  shows  that  more  stringent 
requirements  are  necessary  to  bring  the 
site  or  the  permit  into  compliance  with 
the  Commission's  regulations  and  orders 
in  effect  at  the  beginning  of  the  initial  or 
renewal  period,  or  that  more  stringent 
requirements  are  necessary  for  adequate 
protection  of  the  public  health  and 
safety.  Section  52.39(b)  provides  that  an 
applicant  for  a  construction  permit 
operating  license,  or  combined  license, 
or  an  amendment  to  such  a  license,  who 
has  filed  an  application  referencing  an 
early  site  permit  may  request  a  variance 
from  one  or  more  elements  of  the  permit 

V.  Sulqiatt  B— Certified  Standard 
Designs 

The  Commission's  existing  rules 
regarding  standard  designs  are  found  in 
Appendices  M,  N,  and  O,  to  10  CFR  Part 
50.  Appendix  M  concerns  licenses  to 
manufacture  one  or  more  nuclear  power 
reactors  to  be  installed  and  operated  at 
sites  not  identified  in  the  license 
applicatioiL  Appendix  N  concerns 
licenses  to  construct  and  operate 
nuclear  power  reactors  of  duplicate 
design  at  multiple  sites.  Appendix  O 
governs  die  staff  review  and  approval  of 
standtird  designs  for  an  entire  noclear 
power  reactor  or  a  major  portion     < 
thereof,  and  includes  a  provision  for 
Commission  approval  of  a  standard 
design  in  a  rulemaking  proceeding.  This 
Subpart  concerns  only  the  latter 
provision  of  Appendix  O.  Subpart  B  is 
intended  to  set  forth  the  procedures  and 
requiremmits  for  Commission  approval 


of  standard  designs  by  rulemaking.  The 
term  "certification"  is  used  for  this 
approval  to  distinguish  it  from  the 
preliminary  and  final  staff  approval  of 
standard  designs  as  set  forth  in 
Appendix  O. 

Section  52.43  addresses  the 
relationship  of  Subpart  B  to  Appendices 
M.  N.  and  O  of  10  CFR  Part  50,  as 
described  in  the  preceding  paragrapL 
These  Appendices  represent  different 
approaches  to  standardization  and  will 
remain  in  effect  as  will  the  replicate 
plant  approach  to  standardization. 
Appendices  M  and  N  may  be  used 
imiependendy  of  Subpart  B  unless  the 
applicant  also  wishes  to  use  a  certified 
standard  design.  A  final  design  approval 
under  Appendix  O  is  a  prerequisite  for 
certification  of  a  standard  desi^  under 
this  Subpart  An  appUcation  for  a  final 
design  approval  must  state  whether  the 
applicant  intends  to  seek  certification  of 
the  design,  because  staff  review  of  a 
dengn  for  which  certification  is  sought 
may  be  diffierent  from  staff  review  of  a 
design  for  which  only  a  final  design 
approval  is  sought  For  the  same  reason, 
anyone  who  holds  a  final  design 
approval  on  the  effective  date  of  this 
rule  and  wishes  to  apply  for  certification 
of  the  design  must  obtain  a  new  final 
design  approval.  However,  the 
application  in  this  case  may  simply 
update  and  supplement  the  application 
which  was  filed  for  die  original  final 
design  approval,  and  the  staff's  review 
of  the  new  application  need  not  revisit 
issues  setded  in  the  original  review. 

Sections  52.45  and  52.47  contain  the 
requirements  for  filing  and  contents  of 
applications  for  certifications  of  designs. 
These  sections  are  drafted  in  general 
terms  so  that  Part  52  will  not  have  to  be 
amended  every  time  the  information  and 
safety  criteria  in  10  CFR  Parts  2a,  5a  73, 
and  100  undergo  some  further 
development  The  NRC  staff  is  currendy 
developing  safety  criteria  for  application 
in  the  review  of  advanced  reactor 
designs.  These  criteria  will  define 
minimiiin  safety  requirements  for 
advanced  reactora  and  will  provide  for 
assessment  and  documentation  of  the 
enhanced  safety  the  Commission 
expects  diese  reactor  designs  to 
embody.  Part  52  deals  only  with 
procedural  aspects  of  the  certification  of 
reactor  designs.  The  staff  will  advise  the 
prospective  apphcant  for  certification  on 
precisely  what  information  is  required 
for  the  staff's  consideration  of  the 
application. 

Certification  of  a  reactor  design  which 
differs  rignificantly  from  a  reactor 
desion  whidi  has  been  built  and 
operated  may  be  granted  only  after  the 
design  has  been  shown  to  be  sufficiendy 
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mature.  There  is  a  presumption  in 
§  52.45  of  the  proposed  rule  that  this 
maturity  will  have  to  be  demonstrated 
through  comprehensive  testing  of  a 
prototype.  The  same  section  of  the  rule 
sets  forth  the  criteria  which  must  be 
satisiSed  if  the  presumption  is  to  be 
overcome.  The  same  criteria  must  be 
satisfied  by  any  applicant  proposing  to 
demonstrate  the  maturity  of  a  design  by 
means  of  a  prototype  of  only  part  of  the 
design.  If  an  applicant  for  a  construction 
permit  or  combined  license  under  this 
Part  chooses  to  reference  a  final  design 
approval  for  a  design  whose  maturity 
must  be  demonstrated  by  prototype  and 
has  not  yet  been  so  demonstrated,  the 
applicant  will  be  subject  to  the 
requirements  of  §  50.34(a)(6)  regarding 
research  and  development  to  confirm 
the  adequacy  of  the  design. 

Ideally,  designs  for  which  certification 
is  sought  will  be  for  an  essentially 
complete  plant.  The  designs  would  make 
more  straightforward  the  preparation  of 
a  probabilistic  risk  assessment  and 
safety  analysis  and  would  help  minimize 
the  extent  of  the  staffs  review  of  the 
license  applications  which  reference  a 
single  design.  Thr  designs  would  also 
help  assure  that  no  two  plants  of  the 
same  design  would  vary  significantly 
from  each  other.  For  these  reasons,  (he 
NRC  will  give  priority  in  allocation  of 
resources  to  support  review  and 
approval  of  applications  for  essentially 
complete  designs.  However,  the  NRC 
will  entertain  applications  for 
certification  of  a  major  portion  of  a  plant 
if,  and  only  if,  that  portion  contains  all 
buildings,  structures,  systems,  and 
components  that  can  significantly  affect 
the  safe  operation  of  the  plant.  See 
§  52.45(d)  below. 

Applications  for  certification  of  any 
design  must  contain  a  level  of  detail 
comparable  to  that  required  for  a  final 
design  approval  under  Appendix  O  and 
Biifficient  to  enable  the  staff  to  judge  the 
applicant's  proposed  means  of  assuring 
that  construction  conforms  to  design, 
and  to  reach  a  final  conclusion  on  all 
matters  which  must  be  decided  before 
the  certification  can  be  granted.  See 
§  52.47  below. 

Section  52.49  parallels  §  52.19  with 
regard  to  fees.  Conforming  amendments 
are  being  made  to  Part  170  as  part  of  the 
general  revision  of  that  Part.  One 
engineering  firm  argued  that  fees  would 
be  a  substantial  dismcentive  to  potential 
applicants  for  certification.  And,  of 
course,  any  fee  the  MRC  charges  is  to 
some  degree  a  disincentive.  However, 
the  agency  is  now  legally  boimd  to 
charge  fees  which  account  for  a 
substantial  part  of  ito  budget.  Design 
review  will  require  substantial  resources 


which,  under  a  series  of  statutes  going 
back  to  the  Independent  Offices 
Appropriations  Act,  the  agency  must 
recoup  at  least  in  part. 

However,  the  Conunission  is  free 
under  current  law  to  lessen  the 
disincentive  effect  of  the  fees  it  must 
charge  for  review  of  standardized 
designs.  Therefore,  in  addition  to  not 
charging  an  application  fee,  the  NRC 
will  defer  any  fees  associated  with 
review  of  the  application,  pending  the 
filing  of  applications  for  construction 
permits  or  combined  licenses 
referencing  the  certified  standard 
design.  Any  outstanding  fees  will 
become  due  and  payable  by  the  holder 
of  the  design  certification  at  the  end  of 
the  initial  period  of  the  certification. 
Fees  for  the  renewal  of  a  standard 
design  certification  will  be  assessed  in 
the  same  manner. 

Section  52.51  provides  that  a  standard 
design  certification  is  a  rule  that  will  be 
issued  in  accordance  with  the  provisions 
of  Subpart  H  of  10  CFR  Part  2.  Subpart 
H  of  10  CFR  Part  2  implements  section 
553  of  the  Adminisfrative  Procedure  Act 
for  NRC  rulemaking  proceedings.  10  CFR 
2.605(b]  provides  that  the  Conunission 
may  hold  informal  hearings  and  may 
structure  them  as  the  Commission 
determines  will  best  serve  the  purposes 
of  the  proceeding.  In  addition  to  notice 
of  an  application  for  a  design 
certification,  and  an  opportimity  to 
provide  written  conunents  on  the 
application,  the  Conunission  will 
provide  an  opportunity  to  request  an 
informal  hearing  on  the  application 
before  an  Atomic  Safety  and  Licensing 
Board.  Any  hearing  held  will  provide  an 
opportunity  for  written  presentations 
made  under  oath  or  affirmation,  and  for 
oral  presentations  and  questioning  if  the 
Board  finds  them  either  necessary  for 
the  creation  of  an  adequate  record,  or 
the  most  expeditious  way  to  resolve 
controversies.  Ordinarily,  the 
questioning  will  be  done  by  members  of 
the  Board,  using  the  Board's  questions  or 
questions  submitted  to  the  Board  by  the 
parties.  The  Board  may  also  request 
authority  to  use  additional  procediu'es 
such  as  discovery,  or  may  request  that 
the  Commission  convene  a  formal 
adjudication  on  discrete  issues  involving 
substantial  disputes  of  fact,  necessary 
for  the  Conunission's  decision,  that 
cannot  be  resolved  with  sufficient 
accuracy  except  in  formal  adjudication. 
The  staff  will  be  a  party  in  any  informal 
hearing,  and  the  decision  in  the  hearing 
will  be  based  only  on  information  on 
which  all  parties  to  ihe  hearing  have 
had  an  opportunity  to  comment. 

The  major  issues  associated  with  the 
review  of  an  application  for  a  certified 


standard  design  concern  the  safety 
features  of  the  design.  Section  52.53 
therefore  provides  for  mandatory  ACRS 
review  of  the  application.  Review  by  the 
ACRS  will  be  limited  to  issues  on  which 
the  ACRS  has  not  made  findings  and 
recommendations  in  any  earlier  review 
of  the  design.  The  Commission  may,  of 
course,  ask  the  ACRS  to  report  on  any 
matter  within  its  expertise. 

The  certified  standard  design  will 
initially  be  valid  for  ten  years  (§  52.55], 
but  it  may  be  renewed,  upon 
application,  for  periods  of  an  additional 
five  to  ten  years  each  (§  52.57).  The 
procedures  to  be  used  for  a  rulemaking 
proceeding  on  the  application  for 
renewal  must  be  those  required  for 
rulemakings  on  applications  for  initial 
certification  of  designs.  A  design 
certification  for  which  a  timely 
application  for  renewal  has  been  filed 
remains  in  effect  until  the  Commission 
has  determined  whether  to  renew  the 
certification.  If  the  certification  is  not 
renewed,  it  continues  to  be  valid  in  any 
proceeding  ultimately  based  on  an 
application  which  references  the 
certified  design  and  was  docketed  prior 
to  the  expiration  of  the  certification 
(5  52.57(b)). 

Section  52.59  contains  the  criteria  for 
evaluating  an  application  for  renewal. 
The  initial  burden  is  on  the  applicant  to 
show  that  the  design  complies  with  the 
Atomic  Energy  Act  and  all  the 
Commission's  regulations  other  than  the 
design  certification  itself.  During  the 
rulemaking  on  the  application  for 
renewal,  the  Commission  may,  in 
addition  to  requiring  that  the  design 
conform  to  current  regulations  and 
orders,  impose  more  stringent  safety 
requirements  on  the  certification,  but 
only  if  the  Commission  determines  that 
there  is  a  substantial  increase  in  overall 
protection  of  the  public  health  and 
safety  or  the  common  defense  and 
seciuity  to  be  derived  from  the  more 
stringent  requirements  and  that  the 
direct  and  indirect  costs  of 
implementation  of  those  requirements 
are  justified  in  view  of  this  increased 
protection.  If  a  renewal  application  is 
denied,  the  applicant  may  revise  the 
design  and  file  a  new  application  for  a 
standard  design  certification.  See 
S  52.59(b). 

The  stability  of  a  certified  standard 
design  is  essential  to  the  concept  of 
standardization.  For  this  purpose, 
S  52.63  contains  provisions  whose 
purpose  is  to  preserve  design  stability 
against  three  possible  sources  of  change. 
First,  52.63(a),  which  parallels  §  52.39  for 
early  site  permits,  provides  that,  during 
the  initial  or  renewal  period  in  which  a 
design  certification  is  in  effect,  the 
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Commission  will  not  require  design 
changes  unless  the  Commission 
determines,  in  a  notice  and  comment 
rulemaking,  that  significant  new 
information  shows  that  the  changes  are 
necessary  to  bring  the  design  or  the 
plants  referencing  it  into  compliance 
with  the  Commission's  regulations  and 
orders  in  effect  when  the  certification 
was  issued  or  renewed,  or  that  the 
changes  are  necessary  for  adequate 
protection  of  public  health  and  safety. 
Of  course,  as  the  Atomic  Energy  Act 
requires,  the  Commission  will  make 
such  determinations  without  regard  to 
economic  costs.  Modifications  to  a 
design  certification  nUe  will  be  applied 
to  all  plants  referencing  the  certified 
design. 

The  Commission  beheves  that 
carrying  out  modifications  by  way  of 
rulemaking  will  not  hamper  the 
Commission's  abiHty  to  act  quickly  in 
the  event  that  plants  referencing  a 
certified  design  pose  undue  risks.  There 
is  no  reason  why  such  a  rulemaking 
should  proceed  less  quickly  than  a 
license  amendment  proceeding  for  the 
same  piupose.  Indeed,  the  procedures 
for  rulemaking  would  appear  to  be 
simpler  than  those  for  Ucense 
amendment.  Moreover,  the  Commission 
has  the  authority  to  issue  immediately 
effective  interim  rules,  pending 
completion  of  final  rulemaking 
resolutions  of  undue  risk  issues. 

Members  of  the  pubhc  may  challenge 
a  design  certification  rule  by  means  of 
petitions  for  rulemaking  and,  during 
licensing  proceedings  on  applications 
which  reference  a  standardized  design, 
only  by  claims  that  adequate  protection 
of  public  health  and  safety,  or 
compliance  with  the  Commission's 
regulations  and  orders,  requires 
modification  of  the  rule.  NUMARC 
urged  that  a  design  cnlification  rule  be 
subject  to  chaiienge  by  a  member  of  the 
public  only  in  a  rulemaking  proceeding. 
However,  members  of  the  public  cannot 
be  barred  &om  making  claims  in  a 
proceeding  that  the  criteria  by  which  the 
Commission  is  to  make  its  decision  on 
the  application  are  not  met.  Moreover, 
paragraph  7  of  Appendix  O  to  10  CFR 
Part  50,  of  which  Subpart  B  of  the 
proposed  rule  is  an  elaboration, 
provides  for  challenge  to  the  design 
certification  rule  outside  of  rulemaking. 

Second  amoug  the  provisions  aimed  at 
maintaining  stability  for  certified 
designs,  §  52.63(b]  provides  that  the 
holder  of  a  design  certification  may 
request  an  amendment  to  the  design  by 
way  of  notice  and  comment  rulemaking. 
The  Conunission  will  grant  the 
amendment  if  it  complies  with  the 
Atomic  Energy  Act  and  the 


Commission's  regulations  and  orders. 
An  amendment  to  a  design  certification 
initiated  by  the  holder  of  the 
certification  will  be  applied  to  all  plants 
referencing  the  design  only  if  the 
amendment  is  necessary  for  adequate 
protection  of  the  public  health  anid 
safety. 

Third  and  last,  §  52.63(c),  which 
parallels  52.39(b]  for  early  site  permits, 
provides  that  a  licensee  or  an  applicant 
for  a  facility  license  or  amendment 
which  references  a  certified  standard 
design  may  request  an  exemption  from 
one  or  more  elements  of  the  design 
certification  rule.  The  Commission  will 
grant  the  request  if  it  compUes  with  the 
requirements  of  10  CFR  50.12(a). 
NUMARC  suggested  that  a  lesser 
standard  than  9  50.12  be  applied  to  a 
request  for  an  exemption,  namely,  that 
the  request  for  an  exemption  simply 
meet  the  Commission's  regulations 
(except  of  course,  for  die  particular 
design  certification  regulation  itself). 
However,  the  Commission  beheves  that 
the  benefits  of  standardization  will  not 
be  fully  achieved  unless  significant  site- 
specific  variation  among  plants 
referencing  a  given  certified  design  is 
kept  to  an  irreducible  minimum.  In 
harmony  with  the  aim  of  keeping 
variation  to  a  minimum,  §  52.63(d) 
permits  the  licensee  of  a  plant  built 
according  to  a  standardized  design  to 
make  a  change  to  the  standardized 
portion  of  the  plant,  without  prior 
Commission  approval,  only  if  the  change 
does  not  involve  changes  to  the  design 
as  described  in  the  rule  certifying  the 
design,  or  in  the  certifying  rule  together 
with  any  exemption  which  may  have 
been  granted  the  Ucensee  imder 
§  52.63(c). 

VI.  Subpart  C — Combined  Constnictioa 
Permits  and  Conditional  Operatiag 
Licenses 

Section  161h  of  the  Atomic  Energy  Act 
and  10  CFR  50.52  provide  that  the 
Commission  may  issue  a  single  license 
for  several  activities  which  could 
otherwise  be  Ucensed  separately. 
However,  this  provision  has  not  been 
applied  to  construction  permits  and 
operating  licenses  for  nuclear  power 
plants.  Indeed,  the  current  hcensing 
process  has  not  changed  substantially 
since  it  was  originally  enacted.  In  the 
early  years  of  the  nuclear  power 
industry,  there  were  many  first-time 
nuclear  plant  applicants,  designers,  and 
consultants,  and  many  novel  design 
concepts.  Accordingly,  the  process  was 
structured  to  allow  licensing  decisions 
to  be  made  while  design  work  was  still 
in  progress  and  to  focus  on  case-specific 
reviews  of  individual  plant  and  site 
considerations.  Construction  permits 


were  commonly  issued  with  the 
understanding  that  open  safety  issues 
would  be  addressed  and  resolved  during 
construction,  and  that  issuance  of  a 
construction  permit  did  not  constitute 
Commission  approval  of  any  design 
feature.  Consequendy,  the  operating 
license  review  was  very  broad  in  scope. 
Now  that  the  nuclear  industry  has 
matured,  it  is  possible  co  describe  and 
evaluate  plant  designs  on  a  generic 
basis,  to  have  designs  essentially 
complete  in  scope  and  level  of  detail 
prior  to  construction,  and  to  propose 
and  evaluate  plant  sites  without  plant 
design  details.  These  circumstances 
make  it  possible  to  combine  the 
construction  permit  proceeding  with 
much  of  the  operating  license 
proceeding  into  a  single  proceeding  for 
the  issuance  of  a  combined  construction 
permit  and  conditional  opierating 
license.  Full-power  operation  can  then 
be  authorized  under  the  combined 
license  following  an  opportunity  for  a 
hearing  on  a  more  limited  set  of 
carefully  defined  issues. 

The  application  for  a  combined 
license  may,  but  need  not  reference  a 
standard  design  which  has  been 
certified  under  Subpart  B,  or  a  site  for 
which  an  early  site  permit  has  been 
issued  under  Subpart  A  (S  52.73).  If  the 
facility  is  to  be  of  a  design  which  has 
been  certified,  the  scope  of  the 
proceeding  on  die  application  for  a 
facihty  license  is  narrowed,  the  major 
safety  questions  having  been  resolved  in 
the  earUer  rulemaking  on  the  design. 
Similarly,  if  the  facility  is  to  be  located 
on  a  site  for  which  an  early  site  permit 
has  been  issued,  the  scope  of  the  facility 
license  proceeding  is  further  narrowed. 
If  an  early  site  permit  is  not  referenced. 
the  early  site  review  procedures  of  10 
CFR  Part  2  remain  available  to  expedite 
the  environmental  review.  Obviously, 
the  efficiency  and  effectiveness  of  the 
combined  hcensing  process  is 
maximized  if  both  a  certified  standard 
design  and  a  pre-approved  site  are 
referenced  For  this  reason,  the 
Commission  anticipates  that  this  will  be 
the  preferred  approach,  particularly  with 
regard  to  standard  designs.  In  order  to 
encourage  standardization,  the 
Commission  will  give  priority  among 
appUcations  to  those  which  reference 
certified  standard  designs  and  pre> 
approved  sites. 

Sections  52.75  tfarouoh  52.79  contain 
the  requirements  for  filing  and  contents 
of  applications.  It  should  be  noted  that 
an  environmental  report  is  not  required 
if  a  pre-approved  site  is  proposed  for  the 
facility  (5  52.77).  The  apphcant  must 
make  good  faith  efforts  to  obtain 
certifications  from  responsible  State  and 
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local  governmental  agencies  that  the 
proposed  emergency  plans  are 
practicable  and  that  die  responsible 
agencies  are  committed  to  execution  of 
their  responsibihties  under  the  plans.  If 
the  certifications  cannot  be  obtained, 
the  applicant  must  nonetheless 
demonstrate  that  the  proposed  plans 
provide  reasonable  assurance  that 
adequate  protective  measures  will  be 
taken  in  the  event  of  a  radiological 
emergency  at  the  plant  (S  52.79(d]].  The 
antitrust  review  will  be  conducted  as  it 
has  been  done  in  the  past  for 
construction  permit  appUcations. 
Because  the  antitrust  review  can 
proceed  in  parallel  with  the  technical 
review,  the  antitrust  review  should  not 
affect  the  efficiency  of  the  combined 
license  proceeding. 

Sections  52.81  and  52.83  incorporate, 
where  appropriate,  the  technical 
standards  and  requirements  of  Part  50 
as  they  would  be  applied  to  power  plant 
license  applicants  and  licensees  under 
the  existii^  system.  That  is,  applications 
for  a  combined  license  will  be  reviewed 
according  to  the  Part  50  standards  for 
construction  permits  and  operating 
licenses,  where  appropriate  (S  52.81], 
and  holders  of  Part  52  combined 
licenses  will  be  held  to  the  appropriate 
Part  50  standards  for  plants  under 
construction  or,  upon  authorization  for 
operation,  in  operation  (S  52.83).  All 
limitations  contained  in  the  Part  50 
provisions  (for  example,  requirements 
for  plants  receiving  operating  Ucenses 
after  a  certain  date)  carry  forward  to 
Part  52. 

The  combined  license  hearing  will  be 
governed  by  the  appropriate  sections  of 
10  CFR  Part  2  (§  52.85).  ACRS  review  of 
the  application  is  mandatory  (S  52.87), 
although  the  scope  of  the  report  will  be 
much  narrower  if  the  appUcation 
references  a  certified  standard  design  or 
a  pre-approved  site  that  the  ACRS  has 
previously  reviewed.  Section  52.89 
provides  that,  if  the  application 
references  an  approved  site  or  a 
certified  standard  design,  the 
environmental  review  must  focus  on  the 
suitability  of  the  site  for  the  design  and 
any  other  significant  environmental 
issue  not  considered  in  any  previous 
proceeding  on  the  site  or  the  design.  It 
should  be  noted  that  because  both  the 
early  site  permit  and  the  standard 
design  certification  require  the 
preparation  of  an  environmental  impact 
statement  only  an  environmental 
assessment  need  be  prepared  in 
connection  with  the  application  for  a 
combined  license.  If  the  application 
does  not  reference  a  pre-approved  site, 
the  usual  Part  51  procedures  must  be 


followed  for  review  of  the 
environmental  part  of  the  application. 

As  noted  above  in  the  discussion  of 
Subpart  A  once  the  application  for  a 
combined  license  has  been  docketed,  an 
applicant  who  plans  to  use  a  site  for 
which  an  early  site  permit  has  been 
issued  may  perform  "LWA-1"  activities 
(see  S  50.10(e)(1))  without  prior  NRC 
approval.  If  the  appUcation  does  not 
reference  an  approved  site,  the 
appUcant  must  request  this 
authorization  before  performing  "LWA- 
1"  activities  (S  52.91).  If  the  activities  are 
carried  out  and  the  application  is 
withdrawn  or  denied,  redress  of  the  site 
will,  in  some  cases,  be  required.  To 
perform  "LWA-2"  activities,  all 
applicants  must  seek  authorization  from 
the  Licensing  Board  under 
S  50.10(e)(3)(i).  which  allows  further 
construction  activities  at  the  site  prior  to 
issuance  of  a  construction  permit  or 
combined  license. 

Section  52.93  governs  the  extent  to 
which  a  certified  standard  design  or  an 
early  site  permit  may  be  modified  by  the 
applicant  during  a  proceeding  on  an 
application  for  a  combined  license.  As 
provided  in  §  52.93(a],  the  applicant  may 
request  an  exemption  from  one  or  more 
elements  of  the  design  for  that  particular 
facility.  The  Commission  will  grant  the 
request  if  it  complies  with  the 
requirements  of  10  CFR  50.12(a).  As 
provided  in  §  52.g3(b).  if  Uie  application 
for  the  combined  license  references  an 
early  site  permit,  the  applicant  may  also 
request  a  variance  fi-om  some  element  of 
the  permit 

Section  52.97  provides  that  the 
Commission  may  issue  a  combined 
license  for  a  facility  if  the  applicable 
requirements  of  §§  50.40,  50.42,  50.43 
and  50.50  have  been  met  and  there  is 
reasonable  assurance  that  the  facility 
will  be  constructed  and  operated  in 
conformity  with  the  license,  the 
provisions  of  the  Atomic  Energy  Act. 
and  the  Commission's  regulations.  In 
addition  to  technical  specifications,  the 
license  will  include  the  inspections, 
tests,  and  analyses  that  the  licensee 
shall  perform  and  the  acceptance 
criteria  therefor  which  will  provide 
reasonable  assurance  that  the  facility 
has  been  constructed  and  will  be 
operated  in  accordance  with  those 
requirements.  The  Commission  will 
verify  the  licensee's  compliance  those 
requirements  through  its  inspection 
program  (S  52.99). 

Section  105c.  of  the  Atomic  Energy 
Act  requires  that  the  Commission 
determine  whether  "si^uficant  changes" 
have  taken  place  with  respect  to  the 
antitrust  situation  diuing  the  review  of 
an  application  for  an  operating  license. 


This  is  done  because  the  competitive 
circumstances  could  alter  markedly 
between  the  issuance  of  the 
construction  permit  and  the  completion 
of  the  facility.  The  proceeding  on  the 
application  for  a  combined  Ucense 
includes  consideration  of  the  antitrust 
situation.  However,  because  operation 
under  a  combined  license  cannot  be 
authorized  until  the  plant  is  constructed, 
S  52.101  provides  for  possible  further 
antitrust  review  at  the  stage  when 
authorization  of  operation  is  being 
considered.  If  significant  changes  have 
occurred  since  issuance  of  the  combined 
license,  the  statutory  antitrust  review 
must  precede  commercial  operation  of 
the  facility  and  could  result  in  the 
imposition  of  additional  license 
conditions.  However,  because  most 
issues  will  be  decided  prior  to  issuance 
of  a  combined  Hcense,  and  because  the 
scope  of  the  proceeding  authorizing 
operation  under  the  license  will  be 
correspondingly  narrowed,  the  time 
between  issuance  of  the  combined 
license  and  the  authorization  of 
operation  should  be  short  enough  to 
make  significant  changes  in  the  antitrust 
situation  unlikely. 

Before  the  facility  may  operate,  the 
holder  of  the  combined  license  must 
apply  for  authorization  of  operation 
imder  the  combined  Ucense.  The 
Commission  wiU  pubUsh  a  notice  of  the 
proposed  authorization  in  the  Federal 
Register  pursuant  to  10  CFR  2.105. 
Within  30  days,  any  person  whose 
interests  may  be  affected  by  the 
authorization  may  request  a  hearing  on 
the  basis  (1)  that  there  has  been  a 
nonconformance  with  the  license,  the 
licensee's  written  commitments,  the 
Atomic  Energy  Act,  or  the  Commission's 
regulations  and  orders,  which  has  not 
been  corrected  and  which  could 
materially  and  adversely  affect  the  safe 
operation  of  the  facility;  or  (2)  that  some 
modification  to  the  site  or  tiie  design  is 
necessary  to  assure  adequate  protection 
of  public  health  and  safety  or  the 
common  defense  and  security.  The 
petitioner  must  set  forth  with  reasonable 
specificity  the  facts  and  arguments 
which  form  the  basis  for  the  request. 
These  provisions  are  designed  to  accord 
finality  to  the  Commission's  earlier 
decisions  regarding  the  facility  and  to 
assure  that  the  operating  Ucense 
proceeding  is  focused  on  significant 
safety  issues. 

Vn.  Commission  Questions 

The  Commission  wiU,  of  course, 
appreciate  receiving  comment  on  any 
aspect  of  this  proposed  rule.  However, 
the  Commission  will  be  particularly 
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appreciative  of  comment  on  the 
following  questions: 

1.  In  implementing  by  rulemaking  the 
Commission's  legislative  proposals  on 
standardization,  does  this  proposed  rule 
take  full  advantage  of  the  Commission's 
authority  under  the  Atomic  Energy  Act? 
Does  it  in  any  way  exceed  the 
Commission's  autfiority? 

2.  Should  a  design  c«tification  take 
the  form  of  a  license  rather  than  a  rule? 
Does  the  Commission  have  the  authority 
under  existing  law  to  license  a  design? 
NUMARC  believes  that  the  rights  and 
obligations  which  attach  to  a  license 
may  be  more  clearly  understood  than 
those  which  would  attach  to  a 
certification  which  took  the  form  of  a 
rule.  The  proposed  rule  accords  with 
paragraph  7  of  Appendix  O  to  10  CFR 
Part  50  in  treating  the  certification  as  a 
rule.  Rulemaking  may  provide  greater 
procedural  flexibility  than  a  license 
proceeding  does,  and  certification  by 
rule  would  be  open  to  a  wider  pool  of 
applicants  than  certification  by  license 
(see  10  CFR  50.38). 

3.  What  procedures  are  appropriate 
for  design  certification  by  rulemaking? 

4.  Should  the  Commission  require,  as 
part  of  a  certified  standard  design,  the 
standardization  of  construction 
practices,  operation  and  maintenance 
practices,  quality  assurance,  and 
personnel  training? 

5.  Section  52.45(d)  of  the  proposed  rule 
says  that  the  NRC  will  entertain  an 
application  for  certification  of  a  design 
of  only  a  major  portion  of  a  plant  only  if 
that  portion  contains  all  buildings, 
structures,  systems,  and  components 
that  can  "significantly  affect  the  safe 
operation  of  the  plant".  The  intent  of 
this  language  is  to  rule  out  of 
consideration  for  certification  any 
incomplete  design  in  which  events  in  the 
balance  of  plant  could  have  an  adverse 
impact  on  the  safety  of  that  portion  of 
the  plant  for  which  certification  is 
sought.  Would  some  phrase  other  than 
"significantly  affect  the  safe  operation 
of  the  plant"  better  serve  as  a  standard 
by  which  to  determine  whether  to 
accept  Em  application  for  certification  of 
an  incomplete  design?  Should  the  NRC, 
in  addition,  require  of  any  such 
application  a  showing  of  good  cause,  or 
the  like,  for  seeking  certification  of  a 
design  of  less  than  full  scope? 

On  the  other  hand,  should  the 
language  of  S  52.45(d)  be  more  lenient 
and  permit  an  application  for 
certification  of  a  design  of  a  major 
portion  of  a  plant  as  long  as  the 
application  contains  the  requirements 
for  the  interface  between  the  portion  for 
which  certification  is  sought  and  all 
buildings,  structures,  systems,  and 
components  which  can  "significantly 


affect  the  safe  operation  of  the  plant," 
but  does  not  contain  the  detailed  design 
for  such  buildings,  structures,  systems, 
and  components?  Such  an  approach 
would  be  more  consistent  with  the 
legislation  the  Commission  proposed  in 
March  of  1987.  Section  104  of  the 
proposed  legislation  would  entertain  an 
application  for  certification  of  "any 
major  subsystem  which  represents  a 
discrete  element"  of  a  nuclear  power 
facility. 

6.  What  are  the  appropriate  standards 
to  apply  to  a  request  by  a  holder  of  a 
design  certification  to  amend  the 
certification?  If  the  amendment  is 
granted,  should  all  plants  which 
reference  the  certification  be  required  to 
backfit  to  comply  with  the  amended 
certification,  or  only  some,  as  required 
by  the  proposed  rule? 

7.  In  order  to  prevent  continual 
regression  from  standardization  among 
plants  initially  built  according  to  the 
same  design,  should  stricter  standards 
than  those  in  10  CFR  50.12  be  applied  to 
requests  for  exemptions  from  a  design 
certification  rule? 

8.  The  proposed  rule  generally  permits 
the  NRC  to  impose  modifications  on  site 
permits  and  design  certifications  only 
for  the  sake  of  compliance  or  adequate 
protection.  Under  the  proposed  rule, 
only  when  an  early  site  permit  or  a 
design  certification  comes  up  for 
renewal  would  the  NRC  be  able  to 
impose  modifications  which  went 
beyond  requiring  adequate  protection. 
Does  the  proposed  rule  provide  a 
reasonable  degree  of  finality  to  early 
site  permits  and  design  certifications? 

9.  The  proposed  rule  places  a  term  of 
twenty  years  on  early  site  permits  and 
allows  for  an  unlimited  number  of 
renewals  of  up  to  twenty  years  each. 
Should  a  longer  or  shorter  term  be 
placed  on  the  permit?  What  should  the 
respective  burdens  of  the  permit  holder 
and  the  NRC  be  at  renewal? 

10.  How  might  the  proposed  rule 
provide  for  a  "sign-as-you-go"  process 
of  NRC  inspection  of  a  plant  being 
constructed  according  to  a  certified 
design?  NUMARC  suggested  instituting 
such  a  process  in  order  to  secure  the 
earliest  possible  resolution  of  quality 
assurance  and  design  conformance 
questions.  The  NRC  encourages  the 
earliest  possible  resolution  of  these 
questions.  To  this  end,  the  rule  requires 
applications  for  design  certifications 
and  combined  licenses  to  propose  for 
inclusion  in  the  certification  or  license 
inspections,  tests,  analyses,  and  related 
acceptance  criteria  which  will  help 
provide  reasonable  assurance  that  the 
facility  has  been  well  constructed.  See 
S9  52.47  and  52.79  of  the  proposed  rule. 
Moreover,  the  NRC  would,  during 


construction  authorized  by  this  part 
devote  the  resources  necessary  to 
achieve  the  earliest  possible  staff-level 
identification  and  resolution  of  quality 
assurance  and  design  conformance 
questions.  However,  the  NRC  does  not 
see  how  Commission-level  finahty  can 
be  afforded  the  resolution  of  such 
questions  without  risking  an  almost 
continual  hearing  on  the  construction  of 
the  plant 

11.  The  National  Governors' 
Association  adopted  the  following 
Recommendation,  among  others,  at  its 
79th  annual  meeting.  July  2ft-28. 1987: 
"In  the  future,  emergency  plans  should 
be  approved  by  the  NRC  before  it  issues 
the  construction  permit  for  any  new 
nuclear  power  plant."  To  what  extent 
should  approval  of  emergency  plans  be 
required  before  an  early  site  permit  or  a 
combined  license  is  issued?  Are  the 
provisions  of  the  proposed  rule 
adequate  in  this  regard?  See  $  $  52.17(c) 
and  52.79(d). 

12.  The  staff  is  considering  whether 
there  is  a  need  for  further  rulemaking  or 
guidance  for  future  reactors,  both  light- 
water  reactors  and  other  types,  to 
assure  that  future  license  applications 
adequately  address  the  Commission's 
Safety  Goal  Policy  Statement  (51  FR 
30028;  August  21, 1986),  and  the 
licensing  criteria  set  forth  in  the 
Commission's  Severe  Accident  Policy 
Statement  (50  FR  32138;  August  8, 1985), 
particularly  the  criteria  that  call  for 
demonstration  of  compliance  with  the 
applicable  parts  of  10  CFR  50.34(f)  and 
completion  of  a  probabilistic  risk 
assessment  (PRA)  together  with  a 
systematic  consideration  of  any  severe 
accident  vulnerabihties  the  PRA  might 
expose.  Is  the  language  in  §  S  52.47(a) 
and  52.47(b)  sufficient  to  assure  that 
future  applications  adequately  address 
these  matters?  Given  the  Commission's 
guidance,  in  its  Policy  Statement  on 
Safety  Goals  for  the  Operation  of 
Nuclear  Power  Plants,  that  the  Safety 
Goals  should  not  be  used  to  make 
individual  licensing  decisions  (51  FR  at 
30031-32),  should  £e  rule  contain  the 
requirement  in  S  52.47(b)(3)  that  an 
applicant  provide  "a  realistic 
assessment  of  the  degree  to  which  the 
design  conforms  to  the  Commission's 
Safety  Goals"? 

Replicate  Plant  Concept 

Hie  replicate  plant  concept  involves 
an  application  by  a  utility  for  a  license 
to  construct  or  operate  one  or  more 
nuclear  power  plants  of  essentially  the 
same  design  as  one  already  licensed. 

The  design  of  the  plant  already 
licensed  (termed  the  base  plant  design] 
may  be  replicated  at  both  the 
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coDstniction  pendt  and  operating 
license  atases,  and  in  apphcationa  for 
conibineo  constroctiDn  pciuiits  and 
operating  licenses  in  a  one-step 
licensing  process.  Replication  of  an 
approved  base  plant  design  at  the 
construction  permit  stage  is  a 
prerequisite  tot  its  replication  at  the 
operatiBg  license  stage.  Ahhoogh 
replication  of  the  base  plant  design  at 
the  operating  license  stage  is  not 
mandatory,  that  is,  tl>e  operating  license 
application  may  be  submitted  as  a 
custom  plant  application,  it  is  strongly 
recomoiendad. 

An  aj^Iicatioa  for  a  replicate  plant 
must  deaionstrate  compliance  with  the 
four  licensing  requirements  for  new 
plant  designs  as  set  fortib  in  the 
Commission's  Severe  Accident  Policy 
Statement  (SO  FR  32138;  August  8, 1985). 

Each  application  proposing  to 
replicate  a  previoasly  licensed  plant  will 
be  subjected  to  a  qaahficaticm  review  to 
determine  the  acceptability  of  the  base 
plant  tot  replication  and  to  define 
specific  matters  that  must  be  addressed 
ia  the  app&»tioB  for  the  replicate  plant 
A  further  requirement  for  qualification  is 
that  the  aiyKcatioo  lor  a  replicate  plant 
must  be  si^mitted  within  five  years  of 
the  date  of  issuance  of  the  staff  safety 
evaluation  refwrt  for  the  base  plant  The 
qualification  review  will  consider  the 
following  infonnation: 

(1)  The  arrangement  made  with  the 
developers  of  the  baae  plant  design  for 
its  replication; 

(2)  The  compatibility  of  the  base  plant 
design  with  the  characteristics  of  the 
site  proposed  for  the  replicate  plant; 

(3)  A  description  of  any  changes  to  the 
base  plant  design,  with  justification  for 
the  changes; 

(4)  Hie  status  of  any  matters 
identified  for  the  base  plant  design  in 
the  safety  evaluation  report,  or 
subsequently  identified  by  the  ACRS  or 
during  the  public  hgftriny  cm  the  base 
plant  application  as  requiring  latar 
resolution; 

(5)  Idantjfkaition  of  the  major 
contrac^rs.  with  justification  for  the 
acceptability  of  ai^  that  are  different 
than  those  used  by  the  base  plant 
applicant;  and 

(6)  A  discussion  of  how  the  replicate 
plant  design  will  conform  to  any 
changes  to  the  Commission's  regulations 
which  have  become  effective  since  the 
issuance  of  the  license  for  the  base 
plant 


construction  permits,  operating  licenses, 
early  site  reviews,  and  standand  design 
approvals.  As  such  they  meet  the 
eligibility  criteria  for  the  categorical 
exclusion  set  forth  in  10  CFR 

9  51.22(cX3).  That  section  applies  to 
"[ajmendments  to  *  *  *  PartQ 

50  *  *  *  which  relate  to  (1}  procedures 
for  filing  and  reviewing  applications  for 
licenses  or  construction  permits  or  other 
forms  of  permission  *  *  *."Asthe 
Commission  explained  in  promulgating 
this  exclusion,  "[ajlthough  amendments 
of  this  type  aSect  substantive  parts  of 
the  Commission's  regulations,  the 
amendments  themselves  relate  solely  to 
matters  of  procedure.  [They]  *  *  *  do 
not  have  an  effect  on  die  environment" 
(49  FR  9352, 9371,  col.  3;  March  12, 1984) 
(final  environmental  protection 
regulations).*  Accordingly,  pursuant  to 

10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  in 
connection  with  these  proposed  rules.' 

Paperworic  Baductioa  Act  Stetement 

The  proposed  rule  contains 
information  requirements  that  are 
subject  to  the  Paperwork  Reduction  Act 
of  1980  ("the  Act")  (44  U.S.C.  3501  et 
seq.).  This  proposed  rule  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  under  the  requirements  of  the 
Act  When  die  proposed  rule  is 
submitted  to  OMB,  the  Commission,  in 
compUance  with  section  3507(a)(2)(B)  of 
the  Act,  will  publish  a  notice  in  the 
Federal  Register  stating  that  the 


Enviraanaotal 


Categorical 


The  proposed  rules  would  amend  the 
procedures  currently  found  in  Part  SO 
and  ite  appendices  fior  the  filing  and 
reviewing  of  applications  for 


*  It  make*  no  uibatanlive  difference  for  the 
purpose  of  the  categorical  exclusion  that  the 
proposed  amendments  will  be  placed  in  Part  52 
rather  than  In  Pari  SO.  Tlia  anandmenis  are,  in  fact 
amendmenii  to  the  Part  SS  procadun*  and  could 
have  ba«i  piaoed  in  that  Part 

*  The  requiiMnents  concenung  testing  of  fuU-size 
prototypes  of  advanced  reactors,  see  I  S2.4S(c)  of 
the  proposed  rule,  may  appear  not  to  fit  into  the 
category  exdodad  by  1 51  J2(c)(3).  aiiioa  to  comply 
%vith  tha  leqiiiwmaat  aa  apf  feast  moal  likaiy  wiU 
have  to  build  and  taat  a  prototype  plant,  an  act 
clearly  with  an  •Rvironnwntal  impact.  Nonetheless, 
I  S2.4S(c)  ia  eiiglMt  for  exdasiaa  antler 

I  51J2|cNS).  UkHw.  fat  kMtaaca.  tke  pfomalgabw 

ofasafaiyBitewMchipl^iaateapatBtiMPfai''**. 
the  fonatt  acttan  ot  prniinliatlns  I  SlASic]  wrill 
have  only  a  potential  impact  oa  the  environment. 
That  impact  becomes  actual  only  if  a  designer 
chooses  tm  fmrmm  eertiflcatieii  oif  an  advaaoad 
design.  UaAsr  Ike  pfsswat  drcMMtancaa,  am 
meaalagfulaavinnmaolal  sasasswaiit  or  Impart 
statement  cam  be  mmIb.  Ct,  40  FR  at  8172.  cob.  2-S 
(entering  isto  an  agreement  with  a  State  under 
Section  IM  •(  Hm  Alamk:  EMigy  Ac*  has  no 
immedtett  or  maaaflEafaiA  anvtacmmastal  iBfMci  and 
theraCam  wwi— Is  a  ralasnrlrsl  awdaaioQ^  Tka 
Issuance  of  Ik*  OMatniBtliM  pemit  and  opetatiag 
license  far  a  prototype  plant  would,  of  conrsa,  be  a 
major  fsMral  actloB  win  a  signiweeitt  impact  ob  Ine 

enviriamirtiHii^MHIstoiiMatCt  Id.  eni  S(tba 
States  muat  papaM  detailed  swIhw  mental 
analyses  befcie  they  Bcenaa  certain  activittea). 


Commission  has  submitted  die  rule  to 
OMB  and  setting  forth  the  infonnation 
which  section  3S07(a)(2}(B)  requires  the 
agency  to  set  fordi  in  the  notice. 

Pending  sidimission  of  the  proposed 
rule  to  OMB,  it  may  be  useful  to 
commenters  to  note  three  aspects  of  the 
information  collection  requirements  in 
this  proposed  ruk.  First  most  of  them 
rely  os  infonnation  collection 
requirements  already  approved  by  OMB 
for  promulgation  in  other  parts  of  10 
CFR,  partioilarly  Part  sa  Second,  the 
rule  is  expected  to  reduce  the  reporting 
burden  on  applicants  for  construction 
permits  and  operating  licenses  for 
nuclear  plants,  because  any  person 
seeking  a  Part  52  combined  license 
which  references  a  Pitrt  52  early  site 
permit  and  a  Part  52  design  certification 
will,  simply  by  referencing  the  permit 
and  certification,  be  relieved  of  the 
burden  of  providing  much  of  the 
information  Part  50  requires  of 
applicants  for  construction  permits  and 
operating  licenses.  Third,  the  public 
reporting  burdens  which  would  be 
imposed  by  Part  52  are  estimated  to 
range  from  a  low  for  an  early  site  permit 
(which  would  require  only  part  of  the 
information  required  for  a  construction 
permit)  to  a  hi^  for  certification  of  an 
advanced  reactor  design  (which 
probably  would  involve  the  licensing 
under  Part  50  of  a  fuD-size  prototype). 

The  Commission  welcomes  any 
suggestions  for  reducing  the  burdens 
which  would  be  imposed  by  the 
information  collection  requirements  in 
the  proposed  rule.  The  niunbers  of  the 
sections  of  the  proposed  rule  which  set 
forth  the  infonnation  requirements  are 
listed  in  §  52.8  of  the  proposed  rule. 

Regalatary  Analysis 

As  presently  constituted,  the 
American  population  of  nuclear  power 
reactors  consiste  largely  of  one-of-a- 
kind  designs.  Experience  has  shown  that 
the  ht^y  individoalistic  character  of 
this  population  has  consumed  enormous 
reaourees  in  the  processes  of  design, 
construction,  and  safety  review. 
Because,  typically,  design  of  a  plant  was 
not  complete  when  construction  of  it 
began,  many  safety  questions  were  not 
resolved  until  late  in  the  licensing 
proceeding  for  that  plant.  This  late 
resolution  of  questions  introduced  great 
uncertainty  into  proceedings,  because 
the  process  of  resoiutfon  often  entailed 
lengthy  safety  reviews,  construction 
delays,  and  backfits.  Moreover,  the  low 
incidence  of  duplication  among  designs 
has  meant  that  experience  gained  in  the 
construction  and  operation  of  a  given 
plant  has  often  not  been  useful  in  the 
constraction  and  operation  of  any  other 
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plant,  and  has  made  the  generic 
resolution  of  continuing  safety  issues 
more  complicated. 

In  the  face  of  this  experience  with  a 
population  of  unique  plants,  there  have 
long  been  fundamentally  only  three 
alternatives  for  Commission  action,  the 
last  two  of  them  not  mutually  exclusive: 
either  make  no  effort  to  bring  about  an 
increased  degree  of  standardization,  or 
propose  legislation  on  standardization, 
or  enact  by  rulemaking  as  much  of  a 
scheme  for  promoting  standardization 
as  the  Commission's  current  statutory 
authority  permits.  "ITie  Commission  has 
for  some  time  concluded  against  the  first 
alternative,  having  decided  that  a 
substantial  increase  in  standardization 
would  enhance  the  safety  and  reliability 
of  nuclear  power  plants  and  require 
fewer  resources  in  safety  reviews  of 
plants,  and  that  the  Commission  should 
have  in  place  provisions  for  the  review 
of  standardized  designs  and  other 
devices  for  assuring  early  resolution  of 
safety  questions.  The  Commission  has 
therefore  pursued  standardization  both 
by  proposing  legislation — without 
success — and  by  promulgating  rules,  in 
particular  Appendices  M,  N,  and  O  to 
Part  50  of  10  CFR.  Lacking  legislation  on 
standardization,  the  Commission 
beheves  that  the  most  suitable 
alternative  for  encouraging  further 
standardization  is  to  fill  out  and  expand 
the  Commission's  regulatory  scheme  for 
standardization  and  early  resolution  of 
safety  issues. 

Therefore,  the  Commission  now 
proposes  to  promulgate  a  new  set  of 
regulations,  to  be  placed  in  a  new  Part, 
10  CFR  Part  52.  This  new  Part  facilitates 
the  early  resolution  of  safety  issues  by 
providing  for  pre-construction-permit 
approval  of  power  plant  sites, 
Commission  certification  of 
standardized  designs,  and  the  issuance 
of  hcenses  which  combine  permission  to 
construct  a  plant  with  a  conditional 
permission  to  operate  it  once 
construction  of  it  has  been  successfully 
completed. 

Ideally,  a  future  applicant  will 
reference  an  approved  site  and  a 
certified  design  in  an  application  for  a 
combined  license,  thus  obviating  the 
need  for  an  extensive  review  of  the 
application  and  construction.  The 
provision  in  Part  52  for  Commission 
certification  of  designs  has  the 
additional  objective  of  encouraging  the 
use  of  standardized  designs,  thereby 
adding  to  the  benefits  of  early  resolution 
the  safety  benefits  of  accumulated 
experience  and  the  economic  benefits  of 
economies  of  scale  and  transferable 
experience. 

Quantification  of  the  costs  and 
benefits  of  this  rulemaking  is  probably 


not  possible.  Much  depends  on  the 
extent  to  which  the  industry  pursues 
standardization.  Clearly,  if  the 
Commission  and  the  industry  spend  the 
resources  necessary  to  certify  a  score  of 
designs  and  then  no  applicant 
references  any  of  them,  those  resources 
will  have  been  largely  wasted.  On  the 
other  hand,  it  is  just  as  clear  that  if  a 
score  of  plants  uses  a  single  certified 
design,  there  will  have  been  a  great 
saving  of  the  resources  of  the  industry, 
the  agency,  and  the  interested  public 
alike.  To  be  added  to  the  uncertainties 
surrounding  the  industry's  response, 
there  are  also  imcertainties  concerning 
the  costs  of  the  certification  process, 
and  the  costs  of  developing  the  designs 
themselves,  especially  the  advanced 
designs,  which,  it  is  presumed,  will 
require  testing  of  prototypes.  However, 
if  the  industry  finds  it  in  its  interest  to 
proceed  with  the  development  of 
nuclear  power,  there  is  every  reason  to 
expect  that  the  safety  and  economic 
benefits  of  standardization  will  far 
outweigh  the  upfront  costs  of  design  and 
Commission  certification:  Review  time 
for  applications  for  licenses  will  be 
drastically  reduced,  the  public  brought 
in  to  the  process  before  construction, 
construction  times  shortened,  economies 
of  scale  created,  reliability  of  plant 
performance  increased,  maintenance 
made  easier,  qualified  vendor  support 
made  easier  to  maintain,  and,  most 
important,  safety  enhanced. 

Thus,  the  rationale  for  proceeding 
with  this  rulemaking:  There  is  no 
absolute  assurance  that  certified  designs 
will  in  fact  be  used  by  the  utilities; 
however,  it  is  certain  that  if  the 
reasonably  expected  benefits  of 
standardization  are  to  be  gained,  then 
the  Commission  must  have  the 
procedural  mechanisms  in  place  for 
review  of  applications  for  early  site 
approvals,  design  certifications,  and 
combined  licenses.  The  most 
fundamental  choice  is,  of  course,  the 
industry's,  to  proceed  or  not  with 
standardization,  according  to  its  own 
weighing  of  costs  and  benefits.  But  the 
Commission  must  be  ready  to  perform 
its  review  responsibilities  if  the  industry 
chooses  standardization. 

Regulatory  Flexibility  Act  Certification 

The  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
rule  will  reduce  the  procedural  burden 
on  NRC  licensees  by  improving  the 
reactor  licensing  process.  Nuclear  power 
plant  licensees  do  not  fall  within  the 
definition  of  small  businesses  in  section 
3  of  the  Small  Business  Act,  15  U.S.C. 
632,  the  Small  Business  Size  Standards 
of  the  Small  Business  Administration  in 


13  CFR  Part  121,  or  the  Commission's 
Size  Standards  published  at  50  FR  50241 
(Dec.  9, 1985).  The  impact  on  interveners 
or  potential  interveners  will  be  neutral. 
For  the  most  part,  the  proposed  rules 
will  affect  the  timing  of  hearings  rather 
than  the  scope  of  issues  to  be  heard.  For 
example,  many  site  and  design  issues 
will  be  considered  earlier,  in  connection 
with  the  issuance  of  an  early  site  permit 
or  standard  design  certification,  rather 
than  later,  in  connection  with  a  facility 
licensing  proceeding.  Similarly,  a 
combined  Ucense  proceeding  will 
include  consideration  of  many  of  the 
issues  that  would  ordinarily  be  deferred 
until  the  operating  license  proceeding. 
Thus,  the  timing  rather  than  the  cost  of 
participating  in  NRC  licensing 
proceedings  will  be  affected.  Interveners 
may  experience  some  increased 
preparation  costs  if  they  seek  to 
reopen  previously  decided  issues 
because  of  the  increased  showing  that 
v^rill  be  required.  Once  a  hearing 
commences,  however,  an  intervener's 
costs  should  be  decreased  because  the 
issues  will  be  mere  clearly  defined  than 
under  existing  practice.  Therefore,  in 
accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  805(b), 
the  Commission  hereby  certifies  that  the 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that,  therefore,  a  regulatory  flexibility 
analysis  need  not  be  prepared. 

Backfit  Analysis 

If  this  proposed  rule  becomes  final,  it 
will  not  modify  or  add  to  the  systems, 
structures,  components,  or  design  of  a 
facility;  or  the  design  approval  or 
manufacturing  license  for  a  facility;  or 
the  procedures  or  organization  required 
to  construct  or  operate  a  facihty. 
However,  it  could  be  argued  that  this 
rule  will  modify  and  add  to  the 
procedures  or  organization  required  to 
design  a  facility,  because  the  rule  would 
add  to,  or  else  at  least  spell  out,  the 
requirements  for  applicants  for  design 
certifications.  Moreover,  the  rule,  if 
made  final,  will,  at  the  very  least 
substantially  modify  the  expectations  of 
anyone  who  had  hoped  to  apply  for  a 
design  certification  under  the  existing 
paragraph  7  of  Appendix  O,  particularly 
of  any  such  who  presently  hold 
preliminary  or  final  design  approvals 
under  that  Appendix. 

Nonetheless,  the  Commission  believes 
that  the  barkfit  rule  does  not  apply  to 
this  proposed  rule  and,  therefore,  that  no 
backfit  analysis  pursuant  to  10  CFR 
50.109(c)  is  required  for  this  proposed 
rule.  The  backfit  rule  was  not  intended 
to  apply  to  every  action  which 
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•ubttantlany  changes  lettled 
expeetaticMU.  Oeaily,  the  backfit  rale 
wooM  not  apply  to  a  rde  which  would 
itiip»tii  mora  stringent  fe^uiienents  on 
all  futore  applicants  for  constroction 
peiudlSi  even  thoogh  sadt  a  rale 
aiguabijr  might  have  an  adverse  impact 
on  a  person  who  was  considering 
applying  for  a  penult  bot  had  not  done 
so  jret.  In  this  latter  case,  the  backfit  rale 
protects  the  construction  pemit  holder, 
not  the  prospective  applicant,  or  even 
the  present  apiriicant.  "nie  proposed  rale 
below  is  of  the  character  01  such  a 
hypothetical  rale.  The  proposed  rale 
aignauy  imposes  more  stringent 
requirements  for  design  certification  and 
thereby  may  have  an  adverse  impact  on 
some  persons.  However,  the  efiects  of 
any  final  rale  based  on  this  proposed 
nde  will  be  laigdy  prospective,  and 
such  a  final  rale  wffl  not  require  any 
present  holder  of  a  design  approval  (no 
person  holds  a  design  certification)  to 
meet  new  standards  in  order  to  remain 
in  possession  of  such  an  approval. 

List  of  Sdbiacts  ia  1»  CFR  Part  52 

Adnibiistrative  practice  and 
procedure,  Antitrast,  Backfitting, 
Combined  license,  Eariy  site  permit. 
Emergency  planning.  Fe«8,  Inspection. 
Limited  work  auttiorization,  Nuclear 
power  plants  and  reactors,  Probabilistic 
risk  assessment  Prototype,  Reactor 
siting  criteria.  Redress  of  site,  Reporting 
and  recordkeeping  requirements. 
Standard  design.  Standard  design 
certification. 

For  the  reasons  set  out  in  the 
preamble  and  onder  the  authority  of  the 
Atondc  Energy  Act  of  1964,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  563.  the 
Conmysaion  is  proposing  to  add  to  10 
CFR  Chapter  I  a  new  Part  52: 

PART  52— EARLY  SITE  PERKHTS; 
STANOARO  DESKM  CERTIFICATtONS; 
AND  COMBINED  LICENSES  FOR 
NUCLEAR  POWER  PLANTS 

G«nwal  Proviaioiis 

Sec. 

52.1     Scop*. 
52J    Definitiona. 

52Ji    InfonMtioo  collection  requvementK 
OMB  approval. 

Subpart  A— early  SNs  Permtta 

52.11  Scope  of  cubport. 

52.13  Relationihip  to  Sobpart  F  of  10  CFR 

Part  2. 

5Z15  Ffb^afappUcatkHU. 

52.17  CoBtanta  of  applicatioaa. 

52.18  Standards  for  review  of  appUcatioos. 

52.19  Pennit  and  renewal  fees. 
52.21  Hearinga. 

52.23    Referral  to  the  ACRS. 

52.25    Extent  of  activitiea  pemitted. 


Sac. 

52.27   Danttaaarpat^t 

52.29    AppUcatfoofiori 

52.31    CHtartar 

S2M    Ovatioaaf I 

52.3S    Use  of  itta  far  other  1 

S2J7    Rapofting  of  debcts  I 

noncnmpWanffs;  rsvocatioa.  suspenstoa. 

modUUaitkio  of  permits  for  cause. 
62J0    Finality  of  eariy  site  permit 

delemlnationa. 
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52.43    rnisttaaahiii  In  lit  ITP  Fart  m 

AppaadkasM.Raiida 
52.45    FlUng  of  applications. 
52.47    Coatenta  of  applications. 
62.49    Fisea  for  design  certification  and 

certification  leuewaL 
52.51    AdniinlatiaU»e  review  of  appticationa. 
52.53    RaiarrdlotheACRS. 
52.55    Dantkaofoactificatica. 
52.57    ApplJtaUwi  tat  renawaL 
52.59    Criteria  for  reoewaL 
52.61    Dwatioa  of  ramwaL 
52.63    Finality  of  standard  design 

certificatioQS. 


52.71    Scope  of  sobpart 

52.73    RalatianaUp  to  Subparts  A  and  a 

52.75    FUiagofapiriicationa. 

52.77    Contants  td  applications:  general 

infbmation. 
52.79    Contents  of  applications:  technical 

infotmation 
52.81    Standards  for  review  of  applications. 
52.83    Applicability  of  Part  50  provisiona. 
S2il5    AdministraUve  review  of  applicationa. 
5Z87    Referral  to  the  ACRS. 
52.89    Baviropmental  review. 
52in    Authorization  to  conduct  site 

activitiea. 
52.83    Bxaaaptiona  and  variances. 
52.97    Fawiance  of  combined  licenaes. 
52.99    Inspection  during  eonatiuction. 
52.10    fte-ofierational  antitrust  review. 
52.103    Authorization  to  operate  under  a 

combiaed  license. 
Authority:  Sees.  103. 161. 182, 183. 186. 180. 
68  SUt  936^  948,  953,  964.  955.  956.  as 
amended,  aec  234. 63  StaL  1244,  aa  amended 
(42  U.S.C  2133.  2201,  2232.  2233.  2230.  2239. 
2282);  aeca.  201.  202.  206.  88  Stat.  1242. 1244. 
1246.  ai  amended  (42  U.S.C  5841,  5842.  5846). 

General  Pnvisions 


S52.1 

This  part  governs  the  issuance  of 
early  site  permits,  standard  design 
cert^cations,  and  combined 
construction  permits  and  conditional 
operating  licenses  for  nuclear  power 
facilities  under  the  Atomic  Energy  Act 
of  1954.  as  amended  (68  Stat  919).  and 
Title  n  of  the  Energy  Reorganiiation  Act 
of  1974  (88  SUt  1242). 


nuclear  power  facility  issued  pursuant 
to  Subpart  C  of  this  part. 

"Early  lite  permit"  means  a 
Commiaaiaa  approval  issoed  pursuant 
to  Subpart  A  of  this  part  for  a  site  or 
sites  for  one  or  mora  nuclear  power 
facilities. 

"SUndaid  deaign"  means  a  design 
vtbit^  is  aaffidently  datailad  and 
complete  to  support  Uoensfaig  of  a 
nuclear  power  fkdlity  or  approval  of  a 
major  porlkm  of  such  a  fodlity  when 
referanosd  bi  an  application  for  a 
conatmctkMi  pennit.  combined 
coaatnidiaB  and  cooditiaiial  operating 
license,  or  atandard  design  certification, 
as  appropriata,  and  irvfaich  is  usable  for  a 
multiple  number  of  units  or  at  a  nHittiple 
number  of  sites  without  reopening  or 
repeating  the  review. 

"Standard  design  certification"  means 
a  Commiaaion  approval,  issued  pursuant 
to  Subpart  B  of  this  part  of  a  standard 
design  for  a  nodear  power  facility,  or  a 
major  portion  of  such  a  facility.  A  design 
so  approved  may  be  referred  to  as  a 
"certified  atandard  design". 

(b)  All  other  terma  in  this  part  have 
the  meaning  set  out  in  10  CFTl  50.2,  or 
Section  11  of  the  Atomic  Energy  Act,  as 
applicable. 

i52.« 


{52.3 

(a)  As  used  in  this  part — 
"Combined  license"  means  a 
combined  oonstraction  permit  and 
conditional  operating  license  for  a 


(a)  The  fihidear  Regulatory 
Commiaaion  has  submitted  tiie 
information  collection  requirements 
contained  tai  this  part  to  die  Office  of 
Management  and  Budget  (CMifB)  fm 
approval  aa  reqtdred  by  the  Paperwork 
Reduction  Act  of  1880  (44  U.S.C  3501,  et 
seq.).  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  part  under  control 
number  3150(b) —    . 

(b)  The  approved  information 
collection  requirements  contained  in  this 
part  appear  in  Si  52.15(b).  52.17. 
52.29(a),  52.35,  52.37,  52.39(b),  52.45, 
52.47,  52.57(a),  52.63(b),  52.63(c),  52.75, 
52.77,  52.79,  52.83,  52.91(a].  52.93.  52.99, 
52.101.  and  52.103. 

Subpart  A— Early  Sit*  Ptmiits 

§5Z11    9oopaofaubpart 

This  subpart  sets  out  the  requirements 
and  procedures  applicable  to 
Conunission  issuance  of  early  site 
permits  for  approval  of  a  site  or  sites  for 
one  or  more  nuclear  power  facilities 
separate  from  and  prior  to  the  filing  of 
an  application  for  a  construction  permit 
or  combined  license  for  such  a  facility. 

9S2.13    RaMlonaNp  to  Subpart  F  of  10 
CFRPartZ 

The  procedures  of  this  subpart  do  not 
replace  those  set  out  in  Subpart  F  of  10 
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CFR  Part  2.  Subpart  P  applies  only  when 
eariy  teview  of  Rite  suitability  issues  is 
sou^t  in  connection  with  a  forthcoming 
application  for  a  pennit  to  constract 
certain  power  facilities.  This  subpart 
applies  w^en  any  person  who  may 
apply  for  a  construction  permit  under  10 
C3^  Part  SO  or  for  a  combined  license 
under  10  CFR  Part  52  seeks  an  early  site 
permit  separately  bom  and  prior  to  an 
application  for  a  construction  permit  for 
a  facility.  This  subpart  may  not  be  used 
once  an  application  has  been  docketed 
pursuant  to  10  CFR  2.603. 


SS1.1S    FBngofi 

(a)  Any  person  who  may  apply  for  a 
construction  permit  under  10  CFR  Part 
50.  or  for  a  combined  license  under  10 
CFR  Part  52.  may  file  with  the  Director 
of  Nuclear  Reactor  Regulation  an 
application  for  an  early  site  pennit.  An 
application  for  an  early  site  permit  may 
be  filed  notwithstanding  the  fact  that  an 
application  for  a  construction  pennit  or 
a  combined  license  has  not  been  filed  in 
connection  with  the  site  or  sites  for 
which  a  permit  is  sought. 

(b)  The  application  must  comply  with 
the  filing  requirements  of  10  CFR  50.30 
(a),  (b).  and  (I). 

952.17    Contents  of  appHcationa. 

(a)(l]  The  application  must  contain 
the  information  required  by  10  CFR  50.33 
(aHd)  and  50.34(a)(1).  In  particular,  the 
application  should  describe  the 
following: 

(i)  The  number,  type,  and  thermal 
power  level  of  the  facilities  for  which 
the  site  may  be  used; 

(ii)  The  boundaries  of  the  site; 

(iii)  The  proposed  general  location  of 
each  facility  on  the  site; 

(iv)  The  anticipated  maximum  levels 
of  radiological  and  thermal  effluents 
each  facility  will  produce; 

(v)  The  type  of  cooling  systems, 
intakes,  and  outflows  that  may  be 
associated  with  each  facility; 

(vi)  Hie  seismic  meteorological, 
hydrologic,  and  geologic  characteristics 
of  the  proposed  site  (see  Appendix  A  to 
10  CFR  Part  100);  and 

(vii)  The  existing  and  projected  futiue 
population  profile  of  the  area 
surrounding  the  site. 

(2)  A  complete  environmental  report 
as  required  by  10  CFR  51.45  and  51.50 
must  be  included  in  the  application. 

(b)  "Hie  application  must  propose  a 
plan  for  redress  of  the  site  in  the  event 
that  the  activities  permitted  by  §  52.25(a) 
are  performed  and  the  site  permit 
expires  before  it  is  referenced  in  an 
application  for  a  construction  permit  or 
a  combined  license  issued  under 
Subpart  C  of  this  part.  The  application 
must  demonstrate  diat  there  is 


reasonable  assurance  that  redress 
carried  out  under  the  plan  will  achieve  a 
self-maintaining,  environmentally 
stable,  and  aesthetically  acceptable  site 
suitable  for  whatever  non-nuclear  use 
may  conform  with  local  zoning  laws. 

(c)  The  application  must  demonstrate 
that  the  area  surrounding  the  site  is 
amenable  to  emergency  planning  which 
would  provide  reasonable  assurance 
that  adequate  protective  measures  could 
be  taken  in  the  event  of  a  radiological 
emergency  at  the  site.  The  application 
must  include  a  description  of  contacts 
and  arrangements  made  with  local, 
state,  and  federal  governmental 
agencies  with  responsibility  for  coping 
with  emeigencies. 

§5Z1t    Standards  for  revlwiir  of 


Applications  filed  under  this  subpart 
will  be  reviewed  according  to  the 
applicable  standards  set  out  in  10  CFR 
Part  50  and  its  appendices  as  they  apply 
to  appUcations  for  construction  pennits 
for  nuclear  power  plants.  In  particular, 
the  Commission  shall  prepare  an 
environmental  impact  statement  during 
review  of  the  application,  and  the 
Commission  shall  determine,  after 
consultation  with  the  Federal 
Emergency  Management  Agency  in 
accord  with  the  applicable  portions  of  10 
CFR  50.47(a)(2),  whether  the  information 
required  of  the  applicant  by  S  52.17[c] 
demonstrates  that  the  area  surrounding 
the  site  is  amenable  to  emergency 
planning  which  would  provide 
reasonable  assurance  that  adequate 
protective  measures  could  be  taken  in 
the  event  of  a  radiological  emergency  at 
the  site. 

8  52.19    Pel  mil  and  renewal  fees. 

The  fees  charged  for  the  review  of  an 
application  for  the  initial  issuance  or 
renewal  of  an  early  site  permit  are  those 
for  special  projects,  as  defined  in  10  CFR 
170.3  and  set  forth  in  10  CFR  170.21. 
There  is  no  application  fee.  All  fees  for 
the  review  of  an  apphcation  are 
deferred  as  follows: 

(a)  If  an  appUcation  is  filed  for  a 
construction  permit  or  combined  license 
for  a  facility  to  be  located  at  a  site  for 
which  an  early  site  permit  has  been 
issued,  the  permit  holder  shall  pay  the 
applicable  fees  for  the  permit  at  the  time 
the  facihty  application  referencing  the 
early  site  permit  is  filed.  If,  at  the  end  of 
the  initial  period  of  the  permit,  no 
facility  application  referencing  the  early 
site  permit  has  been  docketed,  the 
permit  holder  shall  pay  any  outstanding 
fees  for  the  permit. 

(b)  If  the  permit  is  renewed,  the  permit 
holder  shall  pay  any  outstanding  fees 
for  the  renewal  at  the  time  a  facility 


appUcation  referencing  die  early  site 
permit  is  filed.  If,  at  the  end  of  the 
renewal  period,  no  facility  application 
referencing  the  permit  has  been  filed, 
the  permit  holder  shall  pay  any 
outstanding  fees  for  the  renewal 

(c)  If  an  application  for  the  issuance 
or  renewal  of  an  early  site  permit  is 
denied  or  withdrawn,  any  outstanding 
fees  associated  with  the  review  of  the 
application  are  due  immediately  and 
payable  by  the  applicant  for  the  permit 
or  renewal. 

952.21    H—flngs. 

An  early  site  permit  is  a  partial 
construction  permit  and  is  therefore 
subject  to  all  procedural  requirements  in 
10  CFR  Part  2  which  are  applicable  to 
construction  permits,  including  the 
requirements  for  docketing  in  §S  2.101(a] 
(l)--(4],  and  the  requirements  for 
issuance  of  a  notice  of  hearing  in 
9S  2.104  (a),  (b)(1)  (iv)  and  (v),  (b)(2)  to 
the  extent  it  runs  parallel  to  (b)(1)  (iv) 
and  (v),  and  (b)(3).  All  hearings 
conducted  on  applications  for  early  site 
permits  filed  under  this  part  are 
governed  by  the  procedures  contained  in 
Part  2. 

952.23    Referral  to  the  ACRS. 

The  Commission  shall  refer  a  copy  of 
the  application  to  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS).  The  ACRS  shall  report  on  those 
portions  of  the  application  which 
concern  safety. 

952.25    Extant  Of  aetMtlM  pwrnltted. 

(a)  The  holder  of  an  early  site  permit 
may  perform  the  activities  at  the  site 
allowed  by  10  CFR  50.10(e)(1)  without 
first  obtaining  the  separate 
authorization  required  by  that  section. 

(b)  If  the  activities  permitted  by 
paragraph  (a)  of  this  section  are 
performed  at  a  given  site  and  the  permit 
is  not  renewed  for  that  site  and  not 
referenced  in  an  application  for  a 
construction  permit  or  a  combined 
license  issued  under  Subpart  C  of  this 
part,  then  the  permit  remains  in  effect 
solely  for  the  purpose  of  site  redress, 
and  the  holder  of  the  permit  shall 
redress  the  site  in  accord  with  the  terms 
of  the  site  redress  plan  required  by 

9  52.17(b).  If,  before  redress  is  complete, 
a  use  not  envisaged  in  the  redress  plem 
is  found  for  the  site  or  parts  thereof,  the 
holder  of  the  permit  shall  carry  out  the 
redress  plan  to  the  greatest  extent 
possible  consistent  with  the  alternate 
use. 

952.27    Duration  Of  permit 

An  eariy  site  permit  issued  under  this 
subpart  is  valid  for  twenty  years  from 
the  date  of  issuance.  An  applicant  for  a 
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construction  permit  or  combined  license 
may,  at  its  own  risk,  reference  in  its 
application  a  site  for  which  an  early  site 
permit  application  has  been  docketed 
but  not  granted. 

§  52.29    Application  for  ranewal. 

(a)  Not  less  than  twelve  nor  more  than 
thirty-six  months  prior  to  the  end  of  the 
initial  twenty-year  period,  or  any  later 
renewal  period,  the  permit  holder  may 
apply  for  a  renewal  of  the  permit.  An 
application  for  renewal  must  contain  aU 
information  necessary  to  bring  up  to 
date  the  information  and  data  contained 
in  the  previous  application. 

(b)  Any  person  whose  interests  may 
be  affected  by  renewal  of  the  permit 
may  request  a  hearing  on  the  application 
for  renewal.  The  request  for  a  hearing 
must  comply  with  10  CFR  2.714.  If  a 
hearing  is  granted,  notice  of  the  hearing 
will  be  published  in  accord  with  10  CFR 
2.703. 

(c)  An  early  site  permit,  either  original 
or  renewed,  for  which  a  timely 
application  for  renewal  has  been  filed, 
remains  in  effect  until  the  Commission 
has  determined  whether  to  renew  the 
permit.  If  the  permit  is  not  renewed,  it 
continues  to  be  valid  in  proceedings  on 
an  apphcation  for  a  construction  permit 
or  combined  license  referencing  the 
permit  and  docketed  before  the  end  of 
the  initial  period  of  the  permit,  or  a  later 
renewal  period.  An  unrenewed  permit 
also  continues  to  be  valid  in  proceedings 
on  an  application  for  an  operating 
license  which  is  based  on  a  construction 
permit  referencing  the  permit  and 
docketed  prior  to  expiration  of  the 
permit  or  renewal. 

(d)  The  application  for  renewal  must 
be  forwarded  to  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS).  which  shall  review  the 
application  and  report  its  findings  and 
recommendations  to  the  Comimission. 
The  ACRS  need  not  reconsider  issues  on 
which  it  has  made  findings  and 
recommendations  in  any  earlier  review 
of  the  site  which  is  the  subject  of  the 
application. 

§52.31    Criteria  for  reiMwaL 

(a]  The  Commission  shall  grant  the 
renewal  if  the  Commission  determines 
that  the  site  comphes  with  the  Atomic 
Energy  Act  and  the  Conunission's 
regulations  and  orders  in  effect  at  the 
time  of  the  renewal  and  any  more 
stringent  requirements  the  Commission 
may  wish  to  impose  after  a 
determination  that  there  is  a  substantial 
increase  in  overall  protection  of  the 
public  health  and  safety  or  the  common 
defense  and  security  to  be  derived  from 
the  more  stringent  requirements  and  that 
the  direct  and  indirect  costs  of 


implementation  of  those  requirements 
are  justified  in  view  of  this  increased 
protection. 

(b]  A  denial  of  renewal  on  this  basis 
does  not  bar  the  permit  holder  or 
another  applicant  from  filing  a  new 
application  for  the  site  which  proposes 
changes  to  the  site  or  the  way  in  which 
it  is  used  which  correct  the  deficiencies 
cited  in  the  denial  of  the  renewal. 

S  52.33    Duratioii  of  ranawaL 

Each  renewal  of  an  early  site  permit 
will  be  for  not  less  than  ten  nor  more 
than  twenty  years. 

S  52.35   Uaa  of  aito  for  othor  purpoaaa. 

A  site  for  which  an  early  site  permit 
has  been  issued  under  this  subpart  may 
be  used  for  purposes  other  than  those 
described  in  the  permit,  including  the 
location  of  other  types  of  energy 
facilities.  The  permit  holder  shall  inform 
the  Director  of  Nuclear  Reactor 
Regulation  of  any  significant  non- 
nuclear  activities  for  which  the  site  is  to 
be  used.  The  information  about  the 
activities  must  be  given  to  the  Director 
in  advance  of  any  actual  construction  or 
site  modification  for  the  activities.  If  the 
Director  finds  that  a  particular  non- 
nuclear  use  may  have  a  significant 
adverse  effect  on  the  suitability  of  the 
site  for  the  purposes  described  in  the 
early  site  permit,  the  Director  may  issue 
an  order  to  show  cause  why  the  permit 
should  not  be  revoked  or  modified. 

§  52.37    Raporting  of  daf eete  and 
noncompliance;  ravocation,  auapanalon, 
modification  of  paimlta  for  cauaa. 

For  purposes  of  Part  21  and  10  CFR 
50.100,  an  early  site  permit  is  a 
construction  permit. 

§52.39    nnallty  of  aariy  aite  pannit 
datanninationa. 

(a)(1)  Notwithstanding  any  provision 
in  10  CFR  50.109,  during  the  initial 
period  in  which  a  permit  issued  under 
this  subpart  is  in  effect,  the  Commission 
may  not  impose  more  stringent 
requirements,  including  more  stringent 
emergency  plaiming  requirements,  on 
the  early  site  permit  or  the  site  for  which 
it  was  issued  unless  the  Commission 
determines  either  that 

(i)  Significant  new  information  shows 
that  a  modification  is  necessary  to  bring 
the  permit  or  the  site  into  compliance 
with  the  Commission's  regulations  and 
orders  in  effect  at  the  time  the  permit 
was  issued:  or 

(ii)  A  modification  is  necessary  to 
assure  adequate  protection  of  the  public 
health  and  safety  or  the  common 
defense  and  security. 

(2)  Similarly,  notwithstanding  any 
provisions  in  CFR  50.109,  during  any 
renewal  period  in  which  an  early  site 


permit  issued  under  this  subpart  is  in 
effect,  the  Commission  may  not  impose 
more  stringent  requirements,  including 
more  stringent  emergency  planning 
requirements,  on  the  permit  or  the  site 
for  which  it  was  issued  unless  the 
Commission  determines  either  that 

(i)  Significant  new  information  shows 
that  a  modification  is  necessary  to  bring 
the  permit  or  the  site  into  compliance 
with  the  Commission's  regulations  and 
orders  in  effect  at  the  time  the  permit 
was  renewed;  or 

(ii)  A  modification  is  necessary  to 
assure  adequate  protection  of  the  public 
health  and  safety  or  the  common 
defense  and  security. 

(b)  An  applicant  for  a  construction 
permit,  operating  license,  or  combined 
license,  or  any  amendment  to  this  type 
of  license,  who  has  filed  an  application 
referencing  an  early  site  permit  issued 
under  this  subpart  may  include  in  the 
application  a  request  for  a  variance  from 
one  or  more  elements  of  the  permit  In 
determining  whether  to  grant  the 
variance,  the  Commission  shall  be 
guided  by  the  considerations  set  forth  in 
10  CFR  50.92,  which  guide  the 
Commission's  determinations  on 
applications  for  amendments  to 
construction  permits. 

Subpart  B— Standard  Design 
Certifications 

§  52.41    Scope  of  aubpart 

This  subpart  sets  out  the  requirements 
and  procedures  applicable  to 
Conmiission  issuance  of  rules  granting 
standard  design  certifications  for 
nuclear  power  facihties,  or  major 
portions  thereof,  separate  from  the  filing 
of  an  application  for  a  construction 
permit  or  combined  license  for  such  a 
facihty. 

§52.43    Ralationahlp  to  10  CFR  Part  50. 
Appandlcaa  M,  N  and  O. 

(a)  Appendix  M  to  10  CFR  Part  50 
governs  the  issuance  of  Ucenses  to 
manufacture  nuclear  power  reactors  to 
be  installed  and  operated  at  sites  not 
identified  in  the  manufacturing  license 
application.  Appendix  N  governs 
licenses  to  construct  and  operate 
nuclear  power  reactors  of  duplicate 
design  at  multiple  sites.  These 
appendices  may  be  used  independenUy 
of  the  provisions  in  this  subpart  unless 
the  applicant  also  wishes  to  use  a 
certified  standard  design  approved 
under  this  subpart. 

(b)  Appendix  O  governs  the  staff 
review  and  approval  of  preliminary  and 
final  standard  designs.  'These  designs 
may  be  challenged  in  individual 
licensing  proceedings.  This  subpart 


governs  Commission  approval,  or 
certification,  of  standard  designs  by 
rulemaking,  as  set  forth  in  paragraph  7 
of  Appendix  O.  A  final  design  approval 
under  Appendix  O  is  a  prerequisite  for 
certification  of  a  standard  design  under 
this  subpart  An  application  for  a  final 
design  approval  must  state  whether  the 
api^icant  intends  to  seek  certification  of 
the  design.  If  the  applicant  does  so 
intend,  ttie  application  for  the  final 
design  approval  must,  in  addition  to 
containing  the  information  required  by 
Appendix  O,  comply  with  the  applicable 
requirements  of  10  CFR  Chapter  I, 
particularly  S§  52.45  and  52.47. 

§52.45    FNIng  of  applications. 

(a)(l}  Any  person  may  seek  a 
standard  design  certification  for  an 
essentially  complete  nuclear  power 
facility,  or  a  major  portion  of  such  a 
facility.  An  application  for  certification 
may  be  filed  notwithstanding  the  fact 
that  an  application  for  a  construction 
permit  or  combined  license  for  such  a 
facility  has  not  been  filed.  Applications 
for  certification  of  less  than  a  complete 
facility  must  meet  the  criteria  set  forth 
in  paragraph  (d]  of  this  section. 

(2)  Because  a  final  design  approval 
imder  Appendix  O  of  10  CFR  Part  50  is  a 
prerequisite  for  certification  of  a 
standard  design,  a  person  who  seeks 
such  a  certification  and  does  not  hold, 
or  has  not  applied  for,  a  final  design 
approval,  shall  file  with  the  Director  of 
Nuclear  Reactor  Regulation  an 
application  for  cert^cation.  Any  person 
who  seeks  certification  but  already 
holds,  or  has  appUed  for,  a  final  design 
approval  also  shall  file  with  the 
Director  of  Nuclear  Reactor  Regulation 
an  application  for  certification,  because 
the  NRC  staff  may  require  that  the 
information  before  the  staff  in 
connection  with  the  review  for  the  final 
design  approval  be  supplemented  for  the 
review  for  certification. 

(b]  The  applicant  shall  comply  with 
the  filing  requirements  of  10  CFR  50.30 
(a)  and  (b)  as  diey  would  apply  to  an 
application  for  a  nuclear  power  plant 
construction  permit. 

(c)  The  NRC  will  entertain  an 
appUcation  for  certification  of  a  reactor 
design  which  differs  significantly  from 
reactor  designs  which  have  been  built 
and  operated.  However,  certification  of 
such  a  design  will  be  given  only  after 
the  design  has  been  shown  to  be 
sufficientiy  mature. 

(1)  The  maturity  of  such  a  design  must 
be  demonstrated  by  means  of  an 
appropriately  sited,  full-size,  prototype 
reactor,  unless  the  following  criteria  are 
satisfied: 

(i)  The  performance  of  each  safety 
feature  of  the  design  has  been 


demonstrated  throng  either  previous 
experience  or  full-scale  testing; 

(ii)  Interdependent  effects  among  the 
safety  features  of  the  plant  have  been 
found  acceptable  by  analysis,  testing,  or 
previous  experience;  and 

(iii)  Sufficient  data  exist  on  the 
performance  of  the  safety  features  of  the 
plant  to  assess  analytical  tools  used  for 
safety  analyses  over  a  full  range  of 
operating  and  accident  conditions, 
including  equilibrium  core  conditions 
and  the  response  of  the  safety  featiu-es 
over  the  lifetime  of  the  plant. 

(2)  The  Appendix  O  final  design 
approved  of  such  a  design  must  identify 
the  specific  testing  required  for 
certification  of  the  design. 

(d)  Designs  should  be  essentially 
complete  in  scope.  The  NRC  will 
entertain  an  application  for  certification 
of  a  design  of  only  a  major  portion  of  a 
plant  only  if  that  portion  contains  all 
buildings,  structures,  systems,  and 
components  that  can  significantly  affect 
the  safe  operation  of  the  plant  and  are 
not  fixed  by  site-specific  considerations 
or  parameters.  In  any  case,  site-specific 
elements,  such  as  the  service  water 
intake  structure  or  the  ultimate  heat 
sink,  may  be  excluded  bom  the  scope  of 
the  design.  However,  excluded  site- 
specific  elements  that  can  significantly 
affect  safe  operation  must  be  addressed 
by  the  application  in  the  technical 
information  which  §§  52.47(b)  and 
52.47(d)  require  the  application  to 
provide  on  the  site  parameters  and 
interface  requirements  for  the  design. 

S  52.47   Contants  Of  applications. 

The  application  must  contain  a  level 
of  design  information  equivalent  to  that 
required  for  a  final  design  approval 
under  Appendix  O.  The  information 
submitted  for  a  design  certification  must 
include  performance  requirements  and 
design  specifications  sufficientiy 
detailed  to  permit  the  preparation  of 
procurement  specifications  and 
acceptance  and  inspection 
requirements.  The  information  must  also 
be  sufficient  to  enable  the  staff  to  judge 
the  applicant's  proposed  means  of 
assuring  that  constniction  conforms  to 
design  and  to  reach  an  final  conclusion 
on  all  matters  which  must  be  decided 
before  the  certification  can  be  granted. 
In  particular, 

(a)  The  application  must  contain  the 
technical  information  which  is  required 
of  applicants  for  construction  permits  or 
operating  licenses  by  Part  20,  Part  50 
and  its  appendices,  and  Parts  73  and 
100,  and  wdiidi  is  not  site-specific  or 
irrelevant  to  the  design  for  which  the 
applicant  is  seeking  certification.  In 
particular,  the  application  must 
demonstrate  compliance  with  any 


appUcable  portions  of  the  Three  Mile 
Island  requirements  set  forth  in  10  CFR 
50.34(f).  The  staff  shall  advise  die 
prospective  applicant  for  certification  on 
whether  the  information  required  by  the 
listed  portions  of  10  CFR  Chapter  1  is 
appropriate  to  the  staffs  consideration 
of  the  application,  and  on  whether  any 
additional  technical  information  on  the 
design  is  required. 

(b)  The  apphcation  must  also  include 

(1)  The  site  parameters  postulated  for 
the  design,  and  an  analysis  and 
evaluation  of  the  design  in  terms  of  such 
parameters; 

(2)  Proposed  technical  resolutions  of 
the  Unresolved  Safety  Issues  and 
medium-  and  hi^-priority  Generic 
Safety  Issues  appUcable  to  the  desion; 

(3)  A  design-specific  probabilistic  risk 
assessment  ("HIA"),  together  with  a 
consideration  of  any  severe  accident 
vulnerabilities  that  the  PRA  exposes 
and  a  realistic  assessment  of  the  degree 
to  which  the  design  conforms  to  the 
Commission's  Safety  Goals  for  plant 
operations;  and 

(4)  Proposed  tests,  analyses, 
inspections  and  acceptance  criteria 
which  are  necessary  to  provide 
reasonable  assurance  that  a  plant  which 
references  the  design  is  built  and 
operated  within  the  specifications  of  the 
design. 

(c)  An  application  seeking 
certification  of  a  modular  design  must 
describe  the  vtuious  options  for  the 
configuration  of  the  plant  and  site, 
including  variations  in  common  systems, 
interface  requirements,  and  system 
interactions.  The  final  safety  analysis 
and  the  probabilistic  risk  assessment 
should,  when  necessary,  take  into 
account  differences  among  the  various 
options,  and  the  analysis  should  set 
forth  any  restrictions  which  will  be 
necessary  during  the  construction  and 
startup  of  a  given  module  to  ensure  the 
safe  operation  of  any  module  already  on 
line. 

(d)  An  appUcation  for  a  design 
certification  must  meet  the  foUowing 
criteria: 

(1)  The  appUcati(Hi  must  contain 
interface  requirements  to  be  met  by 
those  portions  of  the  plant  for  which  the 
appUcation  does  not  seek  certification. 
Iliese  requirements  must  be  sufficientiy 
detailed  to  aUow  completion  of  the  final 
safety  analysis  and  design-specific 
probabilistic  risk  assessment  required 
by  paragraph  (b)  of  this  section. 

(2)  The  application  must  demonstrate 
that  compUance  with  tiiese  interface 
requirements  is  verifiable  through 
inspection,  testing  (either  in  the  plant  or 
elsewhere),  previous  experience,  or 
analysis.  Compliance  with  interface 
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requirements  dealing  with  reliability  of 
components  must  be  verifiable  through 
previous  experience  or  testing. 

(3)  The  application  must  also  contain 
a  representative  design  for  those 
portions  of  the  plant  for  which  the 
application  does  not  seek  certification. 
The  representative  design  must 
illustrate  how  the  interface  requirements 
can  be  met,  so  as  to  aid  the  staff  in  its 
review  of  the  final  safety  analysis  and 
probabilistic  risk  assessment  required 
by  paragraph  (b)  of  this  section. 

§52.49  Fm«  for  design  certification  and 
certification  renewal 

The  fees  charged  for  the  review  of  an 
application  for  die  initial  issuance  or 
renewal  of  a  standard  design 
certification  are  set  out  in  10  CFR  Part 
170,  together  with  a  schedule  for  their 
phased  recovery  as  the  certified 
standard  design  is  referenced.  There  is 
no  application  fee.  All  fees  for  review  of 
an  application  are  deferred  as  follows: 

(aj  Each  time  an  application  is  filed 
for  a  construction  permit  or  combined 
license  for  a  facility  referencing  the 
design  for  which  a  standard  design 
certification  has  been  issued,  the  holder 
of  the  design  certification  shall  pay  the 
specified  portion  of  the  applicable  fees 
for  the  approval  at  the  time  the  facility 
application  referencing  the  certified 
standard  design  is  filed.  If,  at  the  end  of 
the  initial  period  of  the  certification,  no 
facility  application  referencing  the 
certified  standard  design  has  been  filed, 
the  holder  of  the  design  certification 
shall  pay  any  outstanding  fees  for  the 
certification. 

(b]  If  the  standard  design  certification 
is  renewed,  the  holder  of  the  design 
certification  shall  pay  the  specified 
portion  of  any  outstanding  fees  for  the 
renewal  each  time  a  facility  application 
referencing  the  certified  standard  design 
18  filed.  If,  at  the  end  of  the  renewal 
period,  a  facility  application  referencing 
the  certified  standard  design  has  not 
been  filed,  the  holder  of  the  design 
certification  shall  pay  any  outstanding 
fees  for  the  renewal. 

(c]  If  an  application  for  the  issuance 
or  renewal  of  a  certified  standard  design 
is  denied  or  withdrawn,  any  fees 
associated  with  the  review  of  the 
application  are  immediately  due  and 
payable  by  the  applicant  for  the  design 
certification  or  renewal. 

§  52^1    Adniinietrellve  review  of 


A  standard  design  certification  is  a 
rule  that  will  be  issued  in  accordance 
with  the  provisions  of  Subpart  H  of  10 
CFR  Part  2.  The  Commission  shall 
initiate  the  rulemaking  after  an 
application  has  been  filed  under 


§  52.45(a)  and  shall  specify  in  detail  the 
procedures  to  be  used  for  the 
rulemaking.  The  rulemaking  procedures 
must  provide  notice  and  comment  and 
an  informal  hearing  before  an  Atomic 
Safety  and  Licensing  Board.  The 
procedures  for  the  hearing  must  include 
the  opportunity  for  written  presentations 
made  under  oath  or  affirmation  and  for 
oral  presentations  and  questioning  if  the 
Board  finds  them  either  necessary  for 
the  creation  of  an  adequate  record  or 
the  most  expeditious  way  to  resolve 
controversies.  Ordinarily,  the 
questioning  will  be  done  by  members  of 
the  Board,  using  either  the  Board's 
questions  or  questions  submitted  to  the 
Board  by  the  parties.  The  Board  may 
also  request  authority  to  use  additional 
procediues,  such  as  discovery,  or  may 
request  that  the  Commission  convene  a 
formal  adjudication  on  discrete  issues 
involving  substantial  disputes  of  fact, 
necessary  for  the  Commission's 
decision,  that  cannot  be  resolved  with 
sufficient  accuracy  except  in  formal 
adjudication.  The  staff  will  be  a  party  in 
the  hearing.  During  the  rulemaking,  the 
treatment  of  proprietary  information  will 
be  governed  by  10  CFR  2.790  and 
applicable  Commission  case  law.  The 
decision  in  such  a  hearing  will  be  based 
only  on  information  on  which  all  parties 
have  had  an  opportimity  to  comment. 

§5Z53    Referrai  to  the  ACRS. 

The  Conunission  shall  forward  the 
application  to  the  Advisory  Committee 
on  Reactor  Safeguards  (ACRS).  The 
ACRS  shall  review  the  application  and 
report  its  findings  and  recommendations 
to  the  Commission.  The  ACRS  need  not 
reconsider  issues  on  which  it  has  made 
findings  and  recommendations  in  any 
earlier  review  of  the  design  which  is  the 
subject  of  the  application. 

9  52.55    Duration  of  certification. 

A  standard  design  certification  issued 
pursuant  to  this  subpart  is  valid  for  ten 
years  from  the  date  of  issuance.  An 
applicant  for  a  construction  permit  or 
combined  license  may,  at  its  own  risk, 
reference  in  its  application  a  design  for 
which  a  design  certification  application 
has  been  docketed  but  not  gremted. 

S  52.57    Application  for  renewaL 

(a)  Not  less  than  twelve  nor  more  than 
thirty-six  months  prior  to  expiration  of 
the  initial  ten-year  period,  or  any  later 
renewal  period,  the  holder  of  the  design 
certification  may  apply  for  renewal  of 
the  certification.  An  application  for 
renewal  must  contain  all  information 
necessary  to  bring  up  to  date  the 
information  and  data  contained  in  the 
previous  application.  The  procedures  to 
be  used  for  a  rulemaking  proceeding  on 


the  application  for  renewal  must  be 
those  required  by  S  52.51  for 
rulemakings  on  applications  for  initial 
certification  of  a  design. 

(b)  A  design  certification,  either 
original  or  renewed,  for  which  an 
application  for  renewal  has  been  timely 
filed  remains  in  effect  until  the 
Commission  has  determined  whether  to 
renew  the  certification.  If  the 
certification  is  not  renewed,  it  continues 
to  be  valid  in  proceedings  on  an 
application  for  a  construction  permit, 
combined  license,  or  operating  license 
referencing  the  certified  design  and 
docketed  prior  to  expiration  of  the 
certification  or  renewal. 

(c)  The  Commission  shall  forward 
application  for  renewal  to  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS).  The  ACRS  shaU  review  the 
application  and  report  its  findings  and 
recommendations  to  the  Commission. 
The  ACRS  need  not  reconsider  issues  on 
which  it  has  made  findings  and 
recommendations  in  any  earlier  review 
of  the  design  which  is  the  subject  of  the 
application. 

S  52.59    Criteria  for  renewaL 

(a)  The  Conunission  shall  issue  a  rule 
granting  the  renewal  if  the  design,  either 
as  originally  certified  or  as  modified 
during  the  rulemaking  on  the  renewal, 
complies  with  the  Atomic  Energy  Act 
and  the  Commission's  regulations  and 
orders  in  effect  at  the  time  of  the 
renewal,  and  any  more  stringent  safefy 
requirements  the  Commission  may  wish 
to  impose  after  a  determination  that 
there  is  a  substantial  increase  in  overall 
protection  of  the  public  health  and 
safety  or  the  common  defense  and 
security  to  be  derived  from  the  more 
stringent  requirements  and  that  the 
direct  and  indirect  costs  of 
implementation  of  those  requirements 
are  justified  in  view  of  this  increased 
protection. 

(b)  Denial  of  renewal  does  not  bar  the 
holder  of  the  design  certification  or 
another  applicant  fi-om  filing  a  new 
application  for  certification  of  the  design 
which  proposes  design  char.3es  which 
correct  the  deficiencies  cited  in  the         | 
denial  of  the  renewal. 

S  52.61    Duration  of  renewaL 

Each  renewal  of  certification  for  a 
standard  design  will  be  for  not  less  than 
five  nor  more  than  ten  years. 

952.63    FinaHty  Of  etanderd  design 
certiflcetione. 

(a)(1)  Notwithstanding  any  provision 
in  10  CFR  50.109,  during  the  initial 
period  in  which  a  design  certification 
issued  under  this  Subpart  is  in  effect,  the 
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Commission  may  not  impose  more 
stringent  safety  requirements  on  the 
certification  unless  the  Commission 
determines  in  a  rulemaking  either  that 
significant  new  information  shows  that 
a  modification  is  necessary  to  bring  the 
certification  or  the  referencing  plants 
into  compliance  with  the  Commission's 
regulations  and  orders  in  effect  at  the 
time  the  certification  was  issued,  or  that 
a  modification  is  necessary  to  assure 
adequate  protection  of  the  public  health 
and  safety  or  the  common  defense  and 
security. 

(2)  Similarly,  notwithstanding  any 
provision  in  10  CFR  50.109,  during  any 
renewal  period  in  which  a  design 
certification  issued  under  this  Subpart  is 
in  effect  the  Commission  may  not 
impose  more  stringent  safety 
requirements  on  the  certification  unless 
the  Conunission  determines  in  a 
rulemaking  either  that  significant  new 
information  shows  that  a  modification  is 
necessary  to  bring  the  certification  or 
the  referencing  plants  into  compliance 
with  the  Commission's  regulations  and 
orders  in  effect  at  the  time  the 
certification  was  renewed,  or  that  a 
modification  is  necessary  to  assure 
adequate  protection  of  the  pubUc  health 
and  safety  or  the  common  defense  and 
seciuity. 

(3)  ^y  modification  the  NRC  imposes 
on  a  design  certification  rule  under 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  will  be  applied  to  all  plants 
referencing  the  certified  design. 

(b)  The  holder  of  a  standard  design 
certification  issued  under  this  Subpart 
may  file  a  request  for  an  amendment  to 
the  design  certification  by  way  of  notice 
and  comment  rulemaking.  The 
Commission  shall  gremt  the  amendment 
request  if  it  determines  that  the 
amendment  will  comply  with  the  Atomic 
Energy  Act  and  the  Commission's 
regulations.  The  amendment  will  be 
applied  to  all  plants  referencing  the 
design  only  if  the  amendment  is 
necessary  for  adequate  protection  of  the 
pubhc  health  and  safety  or  the  common 
defense  and  security.  Any  other 
amendment  will  apply  only  to  plants 
referencing  the  design  after  the 
amendment  is  granted. 

(c)  An  applicant  for  a  construction 
permit,  operating  license,  or  combined 
license,  or  a  Ucensee  whose  license 
references  a  certified  standard  design 
issued  under  this  subpart,  may  request 
an  exemption  from  one  or  more 
elements  of  the  design  certification.  The 
Commission  shall  grant  such  a  request  if 
it  determines  that  the  exemption 
complies  with  the  Atomic  Energy  Act, 
the  Commission's  regulations  and 
orders,  and  the  requirements  of  10  CFR 
50.12(a).  Exemptions  apply  only  to  the 


license  for  which  the  exemption  was 
requested. 

(d)  The  licensee  of  a  plant  built 
according  to  a  standardized  design  may 
make  a  dhange  to  the  standardized 
portion  of  the  plant,  without  prior 
Commission  approval,  only  if  the  change 
does  not  involve  changes  to  the  design 
as  described  in  the  rule  certifying  the 
design,  or  in  the  certifying  rule  together 
with  any  exemption  whidi  may  have 
been  granted  the  licensee  under 
S  52.63(c). 

Subpart  C— Combined  Licenses 

S  52.71    Scope  of  subpart 

This  subpart  sets  out  the  requirements 
and  procedures  applicable  to 
Commission  issuance  of  combined 
construction  permits  and  conditional 
operating  licenses  ("combined  Ucenses") 
for  nuclear  power  facilities. 

§  52.73    Relationship  to  Subparts  A  snd  B. 

An  apphcation  for  a  combined  hcense 
under  this  subpart  may,  but  need  not, 
reference  a  standard  design  certification 
issued  under  Subpart  B  of  this  part  or  an 
early  site  permit  issued  under  Subpart  A 
of  this  part. 

§  52.75    Finng  of  applications. 

Any  person  except  one  excluded  by 
10  CFll  50.38  may  file  an  application  for 
a  combined  license  for  a  nuclear  power 
facility  with  the  Director  of  Nuclear 
Reactor  Regulation.  The  applicant  shall 
comply  with  the  filing  requirements  of 
10  CFR  50.4  and  50.30  (a)  and  (b)  as  they 
would  apply  to  an  application  for  a 
nuclear  power  plant  construction  permit. 
The  fees  associated  with  the  filing  and 
review  of  the  application  are  set  out  in 
10  CFR  Part  170.  The  apphcant  shall 
include  an  environmental  report  with 
the  application  if  it  does  not  reference 
an  early  site  permit. 

§  52.77    Contents  of  applications;  general 
Information. 

The  application  must  contain  all  of  the 
information  required  by  10  CFR  50.33 
and  50.33a  as  those  sections  would 
apply  to  an  applicant  for  a  nuclear 
power  plant  construction  permit.  In 
particular,  the  applicant  shall  comply 
with  the  requirement  of  §  50.33a(bj 
regarding  the  submission  of  antitrust 
information. 

§  52.79    Contents  of  applications;  technical 
lifformation. 

■  (a)  The  application  must  contain  the 
final  safety  analysis  report  required  by 
10  CFR  50.34(b).  The  report  may 
incorporate  by  reference  the  final  safety 
analysis  report  for  a  certified  standard 
design,  but  must  be  supplemented  to 
include,  as  appropriate,  the  information 


required  of  applicants  for  operating 
licenses  by  10  CFR  Part  50.  In  particular, 
an  application  referencing  a  certified 
design  must  describe  those  portions  of 
the  design  which  are  site-specific,  such 
as  the  service  water  intake  structure  or 
the  ultimate  heat  sink.  An  application 
referencing  a  certified  design  must  also 
demonstrate  compliance  with  the 
interface  requirements  established  for 
the  design  under  S  52.47(d)  of  this  part. 
If  the  apphcation  does  not  reference  a 
certified  design,  the  application  must 
comply  with  the  requirements  of  S  52.47 
of  this  part  for  level  of  design 
information,  and  shall  contain  the 
technical  information  required  by 
SS  52.47(a),  52.47(b)(2)  and  (3),  and  if 
the  design  is  modular.  52.47(c).  The 
application  must  also  include  proposed 
technical  specifications  prepared  in 
accordance  with  the  requirements  of  10 
CFR  Part  50. 

(b)  The  application  for  a  combined 
license  must  include  the  proposed 
inspections,  tests,  and  analyses  which 
the  licensee  shall  perform  and  the 
acceptance  criteria  therefor  which  will 
provide  reasonable  assurance  that  the 
facility  has  been  constructed  and  will 
operate  in  conformity  with  the 
apphcation,  the  provisions  of  the  Atomic 
Energy  Act,  and  the  Commission's 
regulations. 

(c)  If  the  apphcation  references  an 
early  site  permit,  the  application  must 
demonstrate  the  suitability  of  the  site  for 
the  design  and  must  discuss  any  other 
significant  environmental  issue  not 
considered  in  any  previous  proceeding 
on  the  site  or  the  design.  If  the 
application  does  not  reference  an  early 
site  permit,  then  the  application  must 
contain  the  information  required  by 

§  52.17(b)  of  this  part  on  redress  of  the 
site  in  the  event  that  the  activities 
permitted  by  §  52.91(a)  of  this  subpart 
are  performed. 

(d)  The  application  must  contain 
emergency  plans  which  provide 
reasonable  assurance  that  adequate 
protective  measures  can  be  taken  in  the 
event  of  a  radiological  emergency  at  the 
site. 

(1)  The  applicant  shall  make  good 
faith  efforts  to  obtain  certifications  by 
the  responsible  local  and  State 
governmental  agencies  that: 

(i)  The  proposed  emergency  plans  are 
practicable; 

(ii)  These  agencies  are  committed  to 
participating  in  any  further  development 
of  the  plans,  including  any  required  field 
demonstrations;  and 

(iii)  These  agencies  are  committed  to 
executing  their  responsibilities  under  the 
plans  in  the  event  of  an  emergency. 
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(2)  The  application  must  contain  any 
certifications  that  have  been  obtained.  If 
these  certifications  cannot  be  obtained, 
the  application  must  demonstrate  that 
the  proposed  plans  nonetheless  provide 
reasonable  assurance  that  adequate 
protective  measures  can  be  taken  in  the 
event  of  a  radiological  emergency  at  the 
site. 


S52J1 


foe  fwlsw  of 


Applications  filed  under  this  subpart 
will  be  reviewed  according  to,  as 
appropriate,  the  pertinent  standards  set 
out  in  10  CFll  Part  50  and  its  appendices 
as  they  apply  to  applications  for 
construction  permits  and  operating 
licenses  for  nuclear  power  plants. 

S52J3    AppicsbMtyolPsrtMpfOwtsloiw. 

Unless  otherwise  specifically 
provided  in  this  subpart  all  provisions 
of  10  CFR  Part  50  and  its  appendices 
applicable  to  holders  of  construction 
permits  for  nuclear  power  reactors  also 
apply  to  holders  of  combined  licenses 
issued  under  this  subpart  Similarly,  all 
provisions  of  10  CFR  Part  50  and  its 
appendices  applicable  to  holders  of 
operating  licenses  also  apply  to  holders 
of  combined  licenses  issued  imder  this 
subpart  who  have  received  written 
authorization  for  full-power  operation 
under  (  52.103.  However,  any  limitations 
contained  in  Part  50  regarding 
applicability  of  the  provisions  to  certain 
classes  of  facilities  continue  to  apply. 

8  S2M    AdRiM>trati¥«  fvtew  of 


A  combined  license  is  subject  to  all 
applicable-procedural  requirements 
contained  in  10  CFR  Part  2,  including  the 
requirments  for  docketing  (S  2.101)  and 
issuance  of  a  notice  of  hearing  ({  2.104). 
All  hearings  on  combined  licenses  are 
governed  by  the  procedures  contained  in 
Part  2. 

SS2J7   ft«fsrTaltottMACf)& 

The  Commission  shall  forward  the 
application  to  the  Advisory  Committee 
on  Reactor  Safeguards  (ACRS).  The 
ACRS  shall  review  the  application  and 
report  its  findings  and  recommendations 
to  the  Commission.  The  ACRS  need  not 
reconsider  issues  on  which  it  has  made 
findings  and  recommendations  in  any 
earlier  review  of  the  site  or  the  design 
which  is  the  subject  of  the  application. 


952J9 

If  the  application  references  an  early 
site  permit  or  a  certified  standard 
design,  the  environmental  review  must 
focus  on  the  suitability  of  the  site  for  the 
design  and  any  other  significant 
environmental  issue  not  considered  in 
any  previous  proceeding  on  the  site  or 


the  design.  The  results  of  this  limited 
review  must  be  presented  at  the  hearing 
on  the  application.  However,  the 
Commission  may  not  modify  any  final 
determination  on  an  issue  that  has  been 
considered  and  decided  in  any  earlier 
proceeding  on  the  referenced  site  or 
design,  except  as  iwovided  in  1 52.39 
and  52.63  regarding  finality  of  eariy  site 
permit  determinati<His  and  finality  of 
standard  design  certifications, 
respectively.  If  the  application  does  not 
reference  an  early  site  permit  or  a 
certified  standard  design,  all  of  the 
environmental  review  procedures  set 
out  in  10  CFR  Part  51  must  be  followed, 
including  the  issuance  of  a  final 
environmental  in^>act  statement 

{52.91    AuttWftMUuti  to  coiitfiict  sHe 


(a)  If  the  application  references  an 
early  site  permit  the  applicant  may 
perform  the  site  preparation  activities 
authorized  in  t  52.25  after  the 
application  for  a  combined  license  has 
been  docketed.  Otherwise,  the  applicant 
shall  request  authorization  to  conduct 
site  preparadon  activities  pursuant  to  10 
CFR  50.10(e)(l]  and  (2).  In  either  case, 
authorization  to  conduct  the  activities 
described  in  10  CFR  5ai0(e)(3](i)  may  be 
granted  only  after  the  presiding  officer 
in  the  combined  license  proceeding 
makes  the  additional  finding  required  by 
10  CFR  S0.10(e)(3)(ii). 

(b)  If,  after  an  applicant  for  a 
combined  license  has  performed  the 
activities  permitted  by  paragraph  (a)  of 
this  section,  the  application  for  the 
license  is  withdrawn  or  denied,  and  the 
eariy  site  permit  referenced  by  the 
application  expires  or  the  holder  of  the 
early  site  permit  so  requests,  then  the 
appUcant  shall  redress  the  site  in  accord 
with  the  terms  of  the  site  redress  plan 
required  by  S  52.17(b).  If,  before  redress 
is  complete,  a  use  not  envisaged  in  the 
redress  plan  is  found  for  the  site  or  parts 
thereof,  the  applicant  shall  carry  out  the 
redress  plan  to  the  greatest  extent 
possible  consistent  with  the  alternate 
use. 

852J3    ExwnplioneandvarieneeeL 

(a)  Applicants  for  a  combined  license 
under  tliis  subpart  or  any  amendment  to 
a  combined  license,  may  include  in  the 
application  a  request  imder  10  CFR 
50.12.  for  an  exemption  from  one  or 
more  of  the  Commission's  regulations, 
including  any  part  of  a  design 
certification  nile.  The  Commission  shall 
grant  such  a  request  if  it  determines  that 
the  exemption  will  comply  with  the 
Atomic  Energy  Act  the  Commission's 
regulatimis.  and  the  requirements  of  10 
CFR  50.12(a). 


(b)  An  applicant  for  a  combined 
license,  or  any  amendment  to  a 
combined  license,  who  has  filed  an 
applicaticm  referencing  an  early  site 
permit  issued  under  this  subpart  may 
include  in  the  appHcation  a  request  for  a 
variance  from  one  or  more  elements  of 
the  permit  In  determining  whether  to 
grant  the  variance,  the  Commission  will 
be  guided  by  the  considerations  set  forth 
in  10  CFR  5a92,  which  guide  the 
Commission's  determinations  on 
applications  for  amendments  to 
construction  permits. 

S  52.97   tosuenoe  of  ooniblned  Hceneee. 

(a)  The  Commission  may  issue  a 
combined  license  for  a  nuclear  power 
facility  upon  finding  that  the  applicable 
requirements  of  S  i  50.40,  50.42,  50.43, 
50.47,  and  50.50  have  been  met  and  that 
there  is  reasonable  assurance  that  the 
facility  will  be  constructed  and  operated 
in  coiiformity  with  the  license,  the 
provisions  of  the  Atomic  Energy  Act 
and  the  Commission's  regulations. 

(b)  The  Commission  shall  identify  in 
the  license  the  inspections,  tests,  and 
analyses  that  the  licensee  shall  perform 
and  the  acceptance  criteria  therefor 
which  provide  reasonable  assurance 
that  the  facility  has  been  constructed 
and  will  be  operated  in  conformity  with 
the  license,  the  provisions  of  the  Atomic 
Energy  Act  and  the  Commission's 
regulations. 

1 52.99    Inspedlon  AetnQ  comtrucHon. 

After  issuance  of  a  combined  license, 
the  Commission  shall  assure  through 
inspections,  tests,  and  analyses  that 
construction  of  the  facility  is  completed 
in  conformity  with  the  combined  license, 
the  provisions  of  the  Atomic  Energy  Act 
and  the  Commission's  regulations.  The 
Commission  shall  apply  to  holders  of 
combined  licenses  die  same  inspection 
program  applied  to  holders  of  nuclear 
power  plant  construction  permits. 
Holders  of  combined  licenses  shall 
comply  with  the  provisions  of  IS  50.70 
and  50.71. 

952.101    Pr»operrtlonel  entHrurt  review. 

Prior  to  conversion  of  a  combined 
license  to  an  operating  license,  the  NRC 
staff  shall  conduct  an  antitrust  review 
pursuant  to  {  50.42(b)  to  determine 
whether  significant  changes  in  the 
licensee's  activities  or  proposed 
activities  have  occurred  subsequent  to 
the  previous  review  by  the  Attorney 
General  and  the  Commission  in 
connection  with  the  issuance  of  the 
combined  license.  If  die  Commission 
determines  that  significant  changes  have 
occurred,  die  antitrust  review  required 
by  section  lOScfl)  of  the  Atomic  Energy 
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Act  must  be  completed  prior  to 
commencement  of  commercial  operation 
of  the  facility.  Upon  completion  of  this 
review,  and  following  receipt  of  the 
advice  of  the  Attorney  General,  the 
Director  of  Nuclear  Reactor  Regulation 
may  impose  any  additional  license 
conditions  needed  to  avoid  creating  or 
maintaining  a  situation  inconsistent 
with  the  antitrust  laws  as  specified  in 
section  105a  of  the  Atomic  Energy  Act. 

9  5Z103    AuthoiizatkMi  to  oparatt  under  ■ 
combined  license. 

(a)  Before  the  faciUty  may  operate,  the 
holder  of  the  combined  license  shall 
apply  for  authorization  of  operation 
under  the  combined  Ucense.  If  the 
combined  license  is  for  a  modular 
design,  each  module  is  the  subject  of  a 
separate  authorization.  The  Commission 
shall  publish  a  notice  of  the  proposed 
authorization  in  the  Federal  Register 
under  10  CFR  2.105.  Within  30  days,  any 
person  whose  interests  may  be  affected 
may  request  a  hearing  on  the  basis 
either  (1)  that  there  has  been  a 
nonconformance  with  the  license,  the 
licensee's  written  conunitments,  the 
Atomic  Energy  Act,  or  the  Commission's 
regulations  and  orders,  which  has  not 
been  corrected  and  which  could 
materially  and  adversely  affect  the  safe 
operation  of  the  facility;  or  (2]  that 
significant  new  information  shows  that 
some  modification  to  the  site  or  the 
design  is  necessary  to  assiu%  adequate 
protection  of  public  health  and  safety  or 
the  common  defense  and  security.  The 
petitioner  shall  set  forth  with  reasonable 


specificity  the  facts  and  arguments 
which  form  the  basis  for  the  request. 

(b)  If  a  hearing  is  not  requested,  or  if 
all  requests  are  denied,  the  Commission 
may  authorize  operation  under  the 
combined  license,  as  provided  in  §  50.56, 
upon  making  the  Bnd^s  in  §  50.57. 

Dated  at  RockviUe.  MD,  this  17th  day  of 
August  1988. 

For  the  Nuclear  Regulatory  Commission. 

Samuel  J.  Chilk, 

Secretary  of  the  Commission. 

[FR  Doc.  88-18984  Filed  8-22-88;  8:45  am] 

MLUNQ  CODE  7S0O-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Ch.  I 

[Summary  Notice  No.  PR-88-9] 

Petition  for  Ruiemalcing;  Summary  of 
Petitions  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 

Petitions  for  Rulemaking 


the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  October  24, 1988. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204), 

Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 
FOR  FURTHER  INFORMATION:  The 
petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  {AGC-204).  Room  916,  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Isued  in  Washington,  DC.  on  August  16, 
1988. 

Deborah  E.  Swank, 
Acting  Manager,  Program  Management  Staff. 


Docket 
No. 

Pelitiooer 

Regulations  affected 

Descnption  of  relief  sought  disposition 

24969 

National  Rifle  Association  of  America 

14  CFR  S  108.11 

To  add  a  new  paragraph  to  read  tt^at  rto  certificate  holder  shall  place 
upon,  or  in  any  way  attach  to,  the  outside  of  cfieclted  t>aggage  or 
any  ottier  checked  parcel  any  markings  of  ar>y  kind  which  would 
indicate  that  the  baggage  or  parcel  contained  a  firearm.  Denied: 
Augusts.  1988. 

(FR  Doc.  88-19028  Filed  8-22-88;  8:45  am] 

MUJNO  CODE  4110-13-M 

14  CFR  Part  39 

[Docket  No.  8S-NM-97-AO] 

Airworttiiness  Directives;  Boeing 
Model  757  Airplanes 

aqency:  Federal  Aviation 
Administration  [FAA),  DOT. 

ACnON:  Notice  of  Proposed  Rulemaking 
(NPRM). 


SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AX)),  applicable 
to  certain  Boeing  Model  757  series 
airplanes,  which  would  require 
replacement  of  both  spoiler  wheel 
command  units.  This  proposal  is 
prompted  by  reports  that  a  potential 
failure  mode  exists  which  could  cause 
uncommanded  deployment  of  three 
flight  spoilers  on  one  wing  to  their  full 
up  position.  This  condition,  if  not 
corrected,  could  result  in  a  sudden  large 
rolling  moment  and,  after  recovery  by 
the  pilot,  diminished  roll  capabili^  and 
a  significant  loss  of  lift 


DATES:  Comments  must  be  received  no 
later  than  October  17, 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Moimtain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
97-AD,  17900  Pacific  Highway  South.  C- 
68966,  Seattle,  Washington  98168.  The 
appUcable  service  information  may  be 
obtained  from  Boeing  Conunercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
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may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Transport 
Airplane  Office.  FAA.  Northwest 
Mountain  Region.  0010  East  Marginal 
Way  South.  Seattle.  Washington. 

FOR  FUfrraen  information  contact 
Mr.  Robert  C.  McCracken.  Systems  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  431-1947.  Mailing 
address:  FAA.  Northwest  Mountain 
Region.  17900  Pacific  Highway  South.  C- 
68966.  Seatde,  Washington.  98168. 

SUPPLEMENTARY  information: 

CommnnU  Invited 

Interested  persons  are  invited  to 
participate  in  die  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulation  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specific  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  conunents,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/pubUc 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rule 
Docket 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  8ft-NM-07-AD.  17900  Pacific 
Highway  South.  C-68966,  SeatUe. 
Washington  98168. 

Discussion:  The  FAA  has  been 
advised  by  Boeing  Commercial 
Airplanes,  the  manufacturer  of  Model 
757  series  airplanes,  that  a  potential 
failure  mode  has  been  identified  in  the 
spoiler  wheel  command  unit,  which 
would  occur  as  a  result  of  separation  of 
the  input  gear  from  the  input  shaft. 
Although  no  occurrences  of  this  problem 
in  service  have  been  reported,  this 
failure  could  cause  uncommanded 
deployment  of  dvee  flight  spoilers  on 
one  wing  to  their  full  up  position.  This 
condition,  if  not  corrected,  could  result 
in  a  sudden  large  rolling  moment  and, 
after  recovery  by  the  pilot,  diminished 


roll  capability  and  a  significant  loss  of 
lift. 

The  FAA  has  reviewed  ad  approved 
Boeing  Service  Bulletin  757-27-0076, 
dated  May  19. 1988,  which  describes 
replacement  of  both  spoiler  wheel 
command  units  with  improved  units, 
and  test  and  adjustment  of  the  units 
after  replacement 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplfines  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  replacement  of  the 
spoiler  wheel  command  units  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

It  is  estimated  that  104  airplanes  of 
U.S.  registry  would  be  afiected  by  this 
AD,  that  it  would  take  approximately  5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $20,800. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any,  Boeing  Model  757  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  {  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 


PART  3»-CAMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows. 

Authority:  49  U.S.C  1354(8),  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

939.13   [AiMnded] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  757  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin 
757-27-0076,  dated  May  19, 1988. 
certificated  in  any  category.  Compliance 
required  within  the  next  24  months  after 
the  effective  date  of  this  AD,  unlesa 
previously  aocomplithed. 
To  prevent  uncommanded  extension  of 

three  flight  spoilers  on  one  wing,  due  to 

failure  of  a  spoiler  wheel  command  unit. 

accomplish  the  following: 

A.  Replace  both  spoiler  wheel  command 
units,  in  accordance  with  Boeing  Service 
Bulletin  757-27-0078,  dated  May  19, 1988. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  wtiich 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Transport  Airplane  O^ce,  FAA. 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Transport  Airplane  Office. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomphshment  of  the  Inspections  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufactiu-er  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattie, 
Washington  98124.  These  docimients 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  SeatUe, 
Washington,  or  Seattie  Transport 
Airplane  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattie,  Washington. 

Issued  in  Washington,  DC.  on  August  18, 
1988. 

Thomas  E.  McSweeny, 
Acting  Director,  Offlce  of  Airworthiness. 
(FR  Doc.  88-19023  Filed  8-22-88:  8:45  am] 

HUJNO  COOC  4S10-1S-4I 


14  CFR  Part  39 

[Docket  Na  8S-NM-91-AD] 

Airworthiness  DIrsctivss;  Fokker 
Mo<M  F-28  Ssrtes  AlrplanM 

agency:  Federal  Aviation 
Administratian  (FAA).  DOT. 
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action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  Fcdcker  Model  F-28  series  airplanes, 
which  would  require  a  visual  inspection 
of  the  flap  track  beam  support  bracket 
and  rear  spar  web  and  boom,  and 
repair,  if  necessary.  This  proposal  is 
prompted  by  reports  of  cracks  detected 
in  the  rear  spar  web.  This  condition,  if 
not  corrected,  could  lead  to  structural 
failure  in  the  flap  and  rear  spar  web, 
and  fuel  leakage. 

DATES:  Comments  must  be  received  no 
later  than  October  17, 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attention:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  B8-NM-91-AD,  17900  Pacific 
Highway  South.  0-68966,  Seattle. 
Washington  98166.  The  applicable 
service  information  may  be  obtained 
from  Fokker  Aircraft  U.S.A.,  1199  N. 
Fairfax  Street,  Alexandria,  Virginia 
22314.  Tliis  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office  9010 
East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  RrnniER  INFORMATION  CONTACT: 

Ms.  Armella  Donnelly,  Standardization 
Branch,  ANM-113,  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Hi^way 
South,  C-68966,  Seattle,  Washington 
98168,  telephone  (206)  431-1967;  or  Mr. 
John  Varoli,  Manager,  FAA  Brussels 
Aircraft  Certification  Office,  AEU-100, 
FAA,  c/o  American  Embassy,  APO  New 
York  09887-1011,  telephone  32-2-230- 
0534. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 


examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket 

AvaUabilityofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Coimsel  (Attention:  ANM- 
103),  Attention:  Airworthiness  Rules 
Docket  No.  88-NM-91-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  9816a 

Discussion:  The 
Rijksluchtvaartedienst  (RLD),  which  is 
the  airworthiness  authority  of  the 
Netherlands,  has,  in  accordance  with 
existing  provisions  of  a  bilateral 
airwordiiness  agreement,  notified  the 
FAA  of  an  unsafe  condition  which  may 
exist  on  Fokker  Model  F-28  series 
airplanes.  During  a  recent  inspection  of 
a  Model  F-28  airplane,  prompted  by  a 
fuel  leak,  one  operator  discovered  a  long 
crack  in  the  wing  rear  spar  web  at  wing 
station  5280.  The  operator  foimd  a 
smaller  crack  in  this  same  area  on  one 
other  airplane.  Further  investigation 
revealed  that  the  cracks  appear  to  have 
been  caused  by  misalignment  of  the  flap 
track  beam  support  bracket  and 
subsequent  bolt  seating  deficiencies. 
This  condition,  if  not  corrected,  could 
lead  to  structural  failure  in  the  flap  fmd 
rear  spar  web,  and  could  result  in  fuel 
leakage. 

Fokker  B.V.  has  issued  Service 
Bulletin  F28/57-81,  dated  May  27, 198a 
which  describes  procedures  for  a  visual 
inspection,  repetitive  inspection,  and 
repair,  if  necessary,  of  the  flap  track 
beam  support  bracket  and  rear  spar 
web.  The  RLD  has  classified  this  service 
bulletin  as  mandatory  and  has  issued 
Netherlands  Airworthiness  Directive 
Number  88-30.  dated  May  20, 1988. 
addressing  this  subject. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  typw  certificated 
in  the  United  States  under  the 
provisions  of  5  21.29  of  the  Federal 
Aviation  Regiilations  and  the  apphcable 
bilateral  airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  same 
type  design  registered  in  the  United 
States,  an  AD  is  proposed  that  would 
require  inspection  of  the  flap  beam 
support  bracket  and  rear  spar  web  and 
boom  and  repair,  if  necessary,  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

It  is  estimated  that  51  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  56 
manhours  per  airplane  to  accomplish  the 


required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $124,240. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Pohcies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  few,  if  any.  Model  F-28 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

list  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Fokker  B.V.:  AppUes  to  Model  F-28  series 
airplanes.  Serial  Numbers  11003  to  11241 
inclusive.  11991.  and  11992,  certificated  in 
any  category.  Compliance  required  as 
Indicated,  unless  previously 
accomplished. 
To  prevent  structural  failure  in  the  flap  or 

rear  spar  web  and  fuel  leakage,  accomplish 

the  follow: 
A.  Prior  to  the  accumulation  of  either  10.000 

flight  hours  or  20,000  flight  cycles  (landings). 

or  within  500  flights  cycles  (landings)  after 
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the  effective  date  of  this  AD,  whichever  is 
later  Conduct  an  external  visual  inspection 
of  the  flap  track  beam  support  bracket  for 
position  in  accordance  with  Part  1  of  Fokker 
Service  Bulletin  F28/57-81,  dated  May  27, 
1988. 

B.  If  the  flanges  of  the  flap  track  beam 
support  bracket  are  found  during  the 
inspection  specified  in  A.,  above,  to  be 
parallel  to  the  rear  spar,  no  further  action  is 
required. 

C.  If  the  flanges  of  the  flap  track  beam 
support  bracket  are  found  during  the 
inspection  specified  in  A.,  above,  not  to  be 
parallel  to  the  rear  spar,  inspect  for  cracks  in 
the  web  of  the  rear  spar,  in  accordance  with 
Part  2  of  Service  Bulletin  F28/57-ei,  dated 
May  27, 1988,  befoi«  further  flight 

1.  If  no  cracks  are  found,  repeat  the 
inspection  every  1,000  flight  cycles  (landings] 
until  an  internal  inspection  is  conducted  in 
accordance  with  Part  3  of  Service  Bulletin 
F28/57-81,  dated  May  27, 198& 

2.  If,  during  the  inspections  in  accordance 
with  Part  3  of  Service  Bulletin  F28/S7-81, 
dated  May  27, 1988,  it  is  determined  that  the 
bolts  are  installed  properly,  a  spotface  is  not 
found,  and  cracking  does  not  exist,  reseal  or 
reinstall  the  bolts  in  accordance  with  Part  3 
of  that  service  bulletin.  No  further  action, 
other  than  restoration  to  normal,  is  required. 

3.  If  cracks  are  found  during  the  inspections 
required  by  paragraph  C,  C.I.,  or  C.2.,  above, 
or  if  a  spotface  is  found  during  the 
inspections  required  by  paragraph  C.I.,  or 
C.2.,  above,  prior  to  further  flight,  repair  in  a 
manner  approved  by  the  Manager,  FAA, 
Brussels  Aircraft  Certification  Office,  AEU- 
100.  Under  conditions  noted  in  the  Service 
Bulletin  F28/57-81.  dated  May  27, 1988, 
temporary  repairs  may  be  made  in 
accordance  with  Part  4  and  the  associated 
table  and  figures  of  that  service  bulletin. 

0.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  conmients 
and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accompUshment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Fokker  Aircraft  U.S.A.,  1199 
N.  Fairfax  Street,  Alexandria,  Virginia 
22314.  These  doctmients  may  be 
examined  at  the  FAA  Northwest 
Moimtain  Region,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 


Issued  in  Washington.  DC  on  August  16, 
1988. 

Thomas  E.  McSweeny, 
Acting  Director,  Office  of  Airworthiness. 
[FR  Doc  8&-19022  Filed  8-22-88;  8:45  am] 
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14CFRPart39 

[Docket  Na  88-NM-101-AO1 

Ah'woflliliMii  Directives;  Boeing 
Model  727  Series  Airplanes 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  [AD],  applicable 
to  Boeing  Model  727  series  airplanes, 
which  would  require  the  inspection  and, 
if  necessary,  repair  and/or  modification 
of  certain  areas  of  the  main  landing  gear 
(MLG)  wheel  well  pressure  floor.  This 
proposal  is  prompted  by  recent  reports 
of  cracking  of  the  MLG  wheel  well 
pressure  floor,  that  resulted  in  the  loss 
of  cabin  pressurization.  Cracks  in  this 
area,  if  not  detected  and  corrected, 
could  lead  to  loss  of  cabin 
pressurization. 

DATES:  Conmients  must  be  received  no 
later  than  October  17, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
101-AD.  17900  Pacific  Highway  South, 
C-«8966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seatde, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Transport 
Airplane  Office,  FAA  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stanton  R.  Wood,  Airframe  Branch, 
ANM-120S;  telephone  (206]  431-1924. 
Mailing  address:  FAA  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  0-68966,  Seattle,  Washington 
98168. 
SUPPtEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 


they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvailabUityofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA 
Northwest  Moimtain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-lOl-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion 

There  have  been  several  reported 
incidents  involving  cracking  of  certain 
portions  of  the  main  landing  gear  (MLG) 
wheel  well  pressure  floor  on  Boeing 
Model  727  series  airplanes.  One  recent 
cracking  incident  resulted  in  the  loss  of 
cabin  pressurization.  The  cracking  has 
been  attributed  to  fatigue.  Such 
cracking,  if  not  detected  and  corrected 
could  lead  to  loss  of  cabin 
pressurization. 

The  FAA  has  reviewed  emd  approved 
Boeing  Service  Bulletin  727-53-149, 
Revision  2,  dated  March  20, 1981,  which 
describes  procedures  for  inspection, 
repair,  and  modification  of  the  MLG 
wheel  well  pressure  floor. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  periodic 
inspections  and,  if  necessary,  repair  or 
modification  of  the  MLG  wheel  well 
pressure  floor,  in  accordance  with  the 
service  bulletin  previously  mentioned. 

It  is  estunated  that  1,000  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  2 
manhours  per  airplane  to  accompUsh  the 
required  inspection,  and  that  the 
average  labor  cost  would  be  $40  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $80,000. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 


authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301.  et 
seq.),  vfhich  statute  is  constrned  to 
preempt  state  law  regnlating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12812.  it  is  determined 
that  such  regnlations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regidation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  PoUcies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 

Proposed  rule,  if  promulgated,  will  not 
ave  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  727  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects:  14  CFR  Part  39 

Aviation  safety,  Aircraft 

His  Prapowd  Amendmaiit 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  Ae  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Section  39.13  of  Part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  39.13]  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  4B  U.S.C  1354(a],  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boaing:  Aig^iM  to  all  Modal  727  seriea 
aiiplanes  iiated  in  Boeing  Service 
Bulletin  727-53-148.  Revision  2,  dated 
Mardi  2a  19B1,  certificated  in  any 
category.  Compliance  required  as 
indicitod,  unless  prevtously 
accomplMied. 

To  detect  cracking  of  the  main  landing  gear 
(MLG)  wheel  wdlpreswire  floor  adjacent  to 
body  stationa  (BS)  880. 800, 990,  and  040, 
accompBah  the  foDowing: 

A  Prior  to  the  aocamulatlon  omooo 
Sights  or  wilUn  the  next  UOO  fU^a. 
wfaichevar  oocan  latar.  and  tharaaflar  at 
intervals  not  to  exoaad  4,000  fli^ila,  perform 
a  close  visual  sddjr  awnox,  at  dya  pcnatraat 
inspection  for  cradcs  in  the  pteasure  floar,  la 
accordance  with  Boeing  Service  BoQetin  727- 
53-149.  Revtsion  2,  dated  March  20, 1981. 


B.  If  cracks  are  detected  that  do  not  exceed 
the  limits  listed  in  Table  n  in  Section  ni  of 
Boeing  Service  Bulletin  727-63-149.  Revision 
2,  dated  March  20, 1981,  prior  to  further  flight, 
repair  in  accordance  with  the  interim  repair 
descril)ed  in  paragraph  C.  of  Section  m,  or 
the  permanent  repair  described  in  paragraph 
D.  of  Section  III  of  the  service  boDetin.  The 
interim  repair  mast  l>e  replaced  writliin  000 
flights  with  the  permanent  repair. 

C.  If  cracks  are  found  that  exceed  the  limits 
listed  in  Table  H  of  Section  III  of  Boeing 
Service  Bulletin  727-53-149,  Revision  2,  dated 
March  20, 1981,  prior  to  further  flight, 
accomplish  the  permanent  repair  de8cril>ed  in 
paragraph  D.  of  Secticxi  III  of  the  service 
bulletin  prior  to  furtlier  flight  A  repair 
accomplished  using  blind  fasteners  must  be 
reinspected  at  intervals  not  to  exceed  2,000 
flights  until  tlie  blind  fasteners  are  replaced 
with  the  fasteners  specified  in  paragraph  4.  of 
Section  IH  of  the  service  bulletin. 

D.  Incorporation  of  tlie  repairs  in 
accordance  with  paragraph  B.  or  C.  above, 
terminates  the  repetitive  inspection 
requirements  of  paragraph  A.  above,  for  that 
area.  Incorporation  of  the  preventative 
modification  in  paragraph  R  of  Section  in  of 
Boeing  Service  Bulletin  727-53-149,  Revision 
2.  dated  March  20, 1981.  terminates  the 
repetitive  inspection  requirement  of 
paragraph  A.,  above. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Transport  Airplane  Office,  FAA. 
Northwest  Mountain  Region. 

Note. — ^The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (FMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Transport  Airplane  Office. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  reqnirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  fitim  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commncial 
Airplanes,  P.O.  Box  3707,  Seatde, 
Washington  9B124.  These  documents 
may  be  examined  at  die  FAA, 
Northwest  Mountain  Region.  17900 
Pacific  Highway  Sootfi.  Seattle, 
Washington,  or  Seattle  Transport 
Airplane  OfBce,  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  Soudi.  Seattle.  Washington. 

Issued  in  Washlaglon.  DC,  oo  August  It. 
198& 

Thomas  K.  McSwsany, 
Acting  Director,  Office  ofAirworOiineaw. 
[FR  Doc  88-19024  Filed  8-22-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 

[AD-Fm.-S4»-«;  Docket  No.  A-M-04] 

Conf  erenc*  on  Ak  QuaMty  Modeling 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  conference. 

summary:  The  EPA  announces  the 
Fourth  Conference  on  Air  Quality 
Modeling.  Such  a  conference  is  required 
by  section  320  of  the  Clean  Air  Act 
(CAA)  to  be  held  every  3  years.  Tlie 
purpose  of  the  fourth  conference  is  to 
advise  the  public  on  new  modeling 
techniquea  and  to  solicit  comments  to 
guide  EPA's  consideration  of  any 
rulemaking  needed  to  revise  the 
"Guideline  on  Air  Quality  Models 
(Revised)".  EPA-450/2-7ft-027R  (1986) 
and  Supplement  A  (1987).  A  more 
detailed  discussion  of  these  new 
modeling  techniques  will  be  given  by 
EPA  during  the  conference. 

DATES:  The  fourth  conference  will  be 
held  on  October  12  and  13, 1988,  from 
9:00  ajn.  to  5KX)  p.m.  Requests  to  speak 
at  the  conference  must  be  sulnnitted  to 
the  individuals  listed  below  by  October 
3, 1988.  All  written  comments  must  be 
submitted  by  December  15, 1988. 

ADDRESSES:  Conference:  llie  conference 
will  be  held  in  the  Hiomas  Jefferson 
Auditorium,  South  Agriculture  Building, 
14th  Street  and  Independence  Avenue, 
SW,  Washington,  DC. 

Comments:  Written  statements  or 
comments  not  presented  at  the 
conference  should  be  submitted  (in 
duplicate  if  possible)  to:  Central  Dodcet 
Section  (South  Conference  Center,  Room 
4),  Attention:  Docket  A-88-04,  U.S. 
&ivironmental  Protection  Agency,  401 M 
Street  SW.,  Washington.  DC  20460. 
Documents  referenced  m  this  notice  as 
well  as  comments  received  may  also  be 
inspected  at  this  address.  A  reasonable 
fee  may  be  charged  for  copying.  This  is 
a  new  dodcet  established  for  the 
conference  and  for  consideration  of  any 
further  revision  of  Ae  **Guideline  on  Air 
QuaUty  Models  (Revised)"  and 
Supplement  A.  Mor  material  relevant  to 
the  development  of  the  modeling 
guideline  and  Supplement  A  may  be 
found  in  Docket  A-60-4e. 

FOR  RIRTHER  MFORMATION  CONTACT 

Joseph  A.  Hkvart,  Chiet  Source 
Receptor  Analysis  Branch  (MD-14), 
Office  of  Air  C^iality  Planning  and 
Standards.  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park.  North  Carolina  27711;  telephone 
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(919]  541-5562  or  Jawad  S.  Touma, 
telephone  (919)  541-5381. 
SUPPUMENTARV  mFORMATKHl: 

Background 

Section  320  of  the  CAA  states  that  a 
conference  on  air  quality  modeling  is  to 
be  held  every  3  years  to  address 
appropriate  air  quality  modeling 
necessary  for  carrying  out  prevention  of 
significant  deterioration  (PSD) 
requirements,  thereby  fostering  the 
standardization  of  air  quality  modeling 
practices.  Such  models  are  also  used  for 
evaluating  State  implementation  plans 
for  existing  sources,  making  new  source 
reviews,  and  otherwise  estimating 
source  receptor  relationships.  The  first 
conference,  held  in  December  1977, 
addressed  EPA's  proposed  modeling 
guideline.  The  result  was  the  "Guideline 
on  Air  Quality  Models"  (KPA-450/2-7&- 
027)  which  provides  guidance  on  the 
selection  and  application  of  air  quality 
models.  The  second  conference  in 
August  1981  was  an  open  forum  to 
address  model  accuracy  and  the 
incorporation  of  model  uncertainty  in 
regulatory  decision-making.  The  third 
conference,  held  in  January  1985, 
provided  a  forum  for  public  review  and 
comment  on  proposed  revisions  to  the 
modeling  guideliific.  As  a  result  of  public 
comment  during  that  conference  EPA 
issued  the  "Guideline  on  Air  Quality 
(Revised)",  EPA-450/2-78-027R,  (51  FR 
32176).  Revisions  responding  to  issues 
raised  during  that  conference  are 
included  in  Supplement  A  to  the 
guideline  (53  FR  392). 

The  Fourth  Conference  on  Air  Quality 
Modeling  will  address  EPA's  modeling 
guidance.  Substantial  new  knowledge 
concerning  modeling  analyses  has 
become  available  since  the  guideline 
and  Supplement  A  were  issued.  Future 
revisions  to  the  guideline  are  needed  to 
improve  the  basis  for  air  quality  impact 
assessments  and  to  insure  that  it  reflects 
the  state-of-the-art  with  respect  to  air 
quality  models  and  data  bases.  As  a 
basis  for  possible  revisions  of  the 
modeling  guideline  and  for  holding  this 
fourth  conference,  EPA  has  assembled  a 
list  of  recent  developments  in  modeling 
techniques  and  related  methods 
developed  by  EPA  other  Federal 
agencies,  or  the  private  sector.  These 
techniques  and  related  methods  are 
briefly  described  below.  Topics  are 
arranged  to  coincide  with  the 
organization  of  the  modeling  guideline. 

The  EPA  requests  comments  on  the 
general  issues  of  technical  validity, 
relevant  accuracy,  merits  and 
limitations  of  the  models  and  methods 
listed  here  compared  to  current 
techniques  in  the  modeling  guideline. 


and  comments  on  other  more  specific 
issues  listed  below.  Comments  related 
to  air  quality  modeling  of  general 
interest  to  the  public  may  also  be  made. 
The  issues  raised  at  the  conference  and 
in  the  comment  period  will  be 
considered  in  development  of  a  notice 
proposing  to  revise  the  "Guideline  on 
Air  QuaUty  Models  (Revised)"  and 
Supplement  A 

Modeling  Activities 

A.  Complex  Terrain  Dispersion  Model 
(CTDM) 

The  EPA  has  completed  the  CTDM 
project  EPA/600/3-88/006  (Docket  Item 
n-I-2).  One  major  output  is  the 
development  and  evaluation  of  the 
CTDM.  This  is  a  refined  air  quality 
model  for  determining  pollutant 
concentrations  from  sources  in 
"complex  terrain"  areas  (where  the 
height  of  the  nearby  terrain  exceeds  the 
height  of  the  source  being  modeled).  The 
CTDM  is  designed  for  situations  where 
plume  impingement  on  the  windward 
side  of  terrain  featiu'es  during  stable  to 
neutral  atmospheric  conditions  is 
believed  to  cause  air  quality  problems. 
The  user's  guide  documenting  the 
scientific  assumptions  used  in  CTDM  is 
available  as  EPA/600/8-87/058a  and 
058b  (Docket  Item  II-I-l).  Because 
CTDM  was  designed  for  neutral  to 
stable  flow  conditions,  the  model  does 
not  predict  concentrations  during 
unstable  atmospheric  conditions  when  a 
plume  is  within  the  mixed  layer.  Thus,  in 
order  to  adequately  estimate 
concentrations  during  all  averaging 
periods  of  concern  for  regulatory 
applications,  it  will  be  necessary  to 
merge  the  output  from  CTDM  with 
output  from  another  model  that  can 
handle  the  convectively  unstable 
atmospheric  conditions.  Other  issues 
that  need  to  be  resolved  for  any 
regulatory  application  include 
meteorological  data  requirements, 
receptor  grid  spacing,  the  choice  of 
model  options,  and  a  consistent 
approach  to  terrain  characterization. 

The  EPA  is  currenUy  studying  the 
performance  of  CTDM  and  has 
completed  several  additional  model 
evaluation  and  sensitivity  studies 
(Docket  Items  n-I-3  and  4).  The  EPA 
solicits  comments  on:  (1)  Whether 
CTDM  is  a  technically  valid  model;  (2) 
whether  use  of  an  additional  algorithm 
for  modeling  convective  atmospheric 
conditions  is  suitable:  (3)  whether  the 
validation  and  sensitivity  studies 
warrant  the  adoption  of  CTDM  as  a 
refined  model  in  complex  terrain;  (4) 
how  data  requirements  should  be 
specified  given  that  CTDM  requires  an 
extensive  set  of  meteorologicid  data 


input  not  routinely  collected  in  most 
current  measurement  programs;  (5) 
whether  EPA  should  recommend  the  use 
of  CTDM  in  a  screening  mode  with 
assumed  "worst  case"  meteorological 
conditions  if  more  sophisticated  on-site 
data  are  not  available;  and  (6)  whether 
limitations  should  be  placed  on  the  use 
of  CTDM  for  regulatory  applications. 

The  CTDM  does  not  address  all 
situations  involving  complex  terrain 
where  concentrations  of  possible 
concern  can  occiu',  e.g.,  on  the  lee  side 
of  hills.  Diuing  the  public  comment 
period  on  the  supplemental  proposal 
(Docket  A-80-48,  Item  VI-G-1).  several 
commenters  suggested  that  high 
concenfrations  may  result  at  such 
locations  and  that  the  highly 
conservative  nature  of  the  existing 
complex  terrain  screening  models 
compensates  to  some  extent  for  not 
addressing  any  of  these  phenomena.  The 
EPA  solicits  public  comment  on  how  to 
take  such  situations  into  account  in 
setting  emission  limits  for  sources  which 
use  CTDM. 

B.  Ozone  Precursor  Point  Source 
Modeling 

The  EPA's  regulations  require  a 
demonstration  that  a  proposed  source 
(or  modification)  will  not  cause  or 
contribute  to  a  violation  of  any  National 
Ambient  Air  Quality  Standards.  The 
modeling  guideline  does  not,  however, 
recommend  a  technique  for  predicting 
the  impact  on  ambient  ozone 
concentrations  due  to  point  sources  of 
ozone  precursor  emissions,  i.e.,  volatile 
organic  compounds  or  nitrogen  oxides. 
The  EPA  has  developed  a  screening 
technique  based  on  the  Reactive  Plume 
Model  (RPM-n),  (Docket  Item  H-I-S) 
and  solicits  comments  on  the  technical 
validity  of  this  screening  technique. 

C.  Mobile  Source  Modeling  at 
Signalized  Intersections 

The  EPA  is  reviewing  the  most 
appropriate  fraffic  and  emissions 
components  of  intersection  models  for 
air  quality  analyses  because  high  carbon 
monoxide  concentrations  occur  near 
signalized  intersections.  In  addition,  the 
EPA  guidance  contained  in  Worksheet  2 
of  the  "Guideline  for  Air  Quality 
Maintenance  Planning  and  Analysis, 
Volume  9",  EPA-450/4-75-001,  cannot 
adequately  model  overcapacity 
situations  at  these  intersections.  The 
EPA  has  been  working  with  the  Federal 
Highway  Adminisfration  (FHWA)  to 
determine  how  an  intersection  analysis 
should  be  performed  and  what 
emissions/traffic  model  to  use.  As  a 
result  of  this  joint  effort 
recommendations  on  these  issues  and  a 
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workplan  for  accomplishing  them  have 
been  developed  (Docket  Items  II-I-6  and 
7).  The  EPA  solicits  comments  on  the 
adequacy  of  the  technical  approaches  in 
the  recommendations  and  workplan. 

D.  Emissions  and  Dispersion  Modeling 
System  for  Airports 

The  U.S.  Air  Force  and  the  FAA  are 
jointly  developing  the  Emissions  and 
Dispersion  Modeling  System  (EDMS)  to 
provide  an  integrated  assessment  of 
pollution  from  multiple  sources  (e.g., 
aircraft,  motor  vehicles,  and  power 
plants)  at  airports  and  air  bases.  The 
model  makes  use  of  a  modem 
microcomputer  data  base  system 
through  which  an  inexperienced 
layperson  can  enter  data  and  initiate  an 
emissions  or  dispersion  modeling 
activity.  This  model  has  been  submitted 
to  EPA  in  accordance  with  EPA 
provisions  for  soliciting  new  models  (45 
FR  20157).  A  description  of  the  model 
and  a  User's  Guide  have  been  prepared 
(Docket  Item  II-I-8). 

The  EPA  solicits  comments  on:  (1) 
Whether  EDMS  is  a  technically  vaUd 
model;  (2)  whether  the  performance 
evaluations  warrant  the  adoption  of  this 
model  as  a  preferred  model  to  estimate 
pollutant  concentrations  at  airports;  and 
(3)  whether  any  limitations  should  be 
placed  on  the  use  of  the  EDMS  model  for 
regulatory  appUcations. 

E  Long-Range  Transport  Models 

The  EPA  has  been  evaluating  the 
performance  of  several  long-remge 
transport  models.  These  models  are 
needed  to  estimate  pollutant 
concentrations  at  distances  beyond 
about  50  km,  the  conventional  limit  for 
straightline  Gaussian  models.  Estimates 
of  concentrations  at  distances  greater 
than  50  km  may  be  required  in  certain 
applications,  e.g..  Class  I  PSD  areas. 
Bight  long-range  transport  models, 
submitted  to  EPA  in  accordance  with 
EPA  provisions  for  soliciting  new 
models  (45  FR  20157),  have  been 
evaluated  by  testing  the  models  against 
two  sets  of  Held  data.  The  eight  models 
submitted  can  be  used  to  predict  short- 
term  averages  (3  to  24  hours)  of  SOi  and 
primary  particulates  over  distances  of 
20-2,000  km  from  single  or  a  cluster  of 
multiple  sources.  The  study  is  described 
in  the  document  titled  "Evaluation  of 
Short-Term  Long-Range  Transport 
Models",  Volumes  1  and  2,  EPA-450/4- 
8e-^6a  and  016b  (Docket  Item  11-1-4). 
The  American  Meteorological  Society 
has  completed  a  peer  review  report  for 
diis  study  (Docket  Item  II-MO). 

The  EPA  solicits  comments  on:  (1) 
Whether  EPA  should  adopt  one  of  these 
eight  models  as  a  preferred  long-range 
transport  model;  (2)  whether  any 


limitations  should  be  placed  on  model 
use  for  regulatory  applications;  (3) 
whether  ti^e  model  estimates  are 
appropriate  for  averaging  times  and 
source  receptor  distances  of  regulatory 
concern;  (4)  whether  the  model  use 
should  be  limited  to  concentrations  of 
SOi  and  primary  particulates;  (5) 
whether  consideration  should  be  given 
to  availability,  complexity  and  the 
detail/content  of  input  data  bases  in 
determining  which  model  is 
recommended;  and  (6)  how  data 
collection  and  processing  requirements 
could  be  minimized. 

The  modeling  guideline  currently 
states  that  selection  of  a  long-range 
transport  model  is  on  a  case-by-case 
basis.  The  EPA  is  developing  an 
example  guidance  protocol  to  illustrate 
how  to  apply  a  long-range  transport 
model  to  regulatory  problems.  This 
document  contains  recommendations  for 
model  input  and  options  and  an 
example  application  (Docket  Item  II-I- 
11).  The  EPA  solicits  comments  on  the 
technical  approach  used  therein. 

F.  Models  for  Estimating  Visibility 
Impact  of  Specific  Sources 

The  modeling  guideline  lists  two 
models  which  may  be  used  on  a  case- 
by-case  basis  for  refined  anedysis  to 
estimate  short-term  impact  assessment 
of  the  type  of  visibiUty  impairment 
known  as  "plume  bli^t"  which  can  be 
attributed  to  a  specific  source.  The  EPA 
Office  of  Research  and  Development 
has  provided  recommendations  of 
acceptable  plume  blight  models  (Docket 
Item  II-I-12).  The  EPA  soUcits  comments 
on  whether  to  adopt  the 
recommendations  of  this  document  and 
whether  any  limitations  shoud  be  placed 
on  the  use  of  these  models  for  regulatory 
applications. 

The  modeling  guideline  also 
references  a  document  titled  "Workbook 
for  Estimating  Visibility  Impairment", 
EPA-450/4-flO-031.  A  revision  of  this 
dociunent  has  been  prepared  to  reflect 
current  technical  information  and 
experience  (Docket  Item  11-1-13).  It 
contains  procedures  and  a  visibility 
model  that  can  be  used  for  screening 
purposes  to  estimate  visibility 
impairment  from  specific  sources.  The 
EPA  solicits  comments  on  the  technical 
validity  of  the  revised  visibility 
workbook,  and  whether  to  adopt  the 
techniques  in  this  document 

G.  Model  for  Shoreline  Dispersion 

The  modeling  guideline  reconunends 
the  Offshore  tmd  Coastal  Dispersion 
model  for  simulating  plume  dispersion 
and  transport  from  offshore  point 
sources  to  receptors  on  land  or  water. 
The  modeling  guideline  also  indicates 
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the  need  for  predicting  plume  dispersion 
and  fumigation  under  the  unique 
meteorological  conditions  that  affect 
elevated  sources  located  on  the 
coastline.  There,  a  convective  boundary 
layer  capped  by  an  inversion,  becomes 
established  when  winds  are  onshore 
and  sufficient  overland  heat  Qux  and 
land-water  temperature  differences 
exist  Although  models  have  been 
developed  to  address  this  problem, 
previous  evaluations  were  not  sufficient 
to  allow  EPA  to  recommend  a  specific 
technique.  The  EPA  has  not  completed  a 
performance  evaluation  entitled 
"Analysis  and  Evaluation  of  Statistical 
Coastal  Fumigation  Models",  EPA-450/ 
4-87-002,  (Docket  Item  II-I-14).  The  EPA 
has  also  developed  a  method  to 
incorporate  shoreline  dispersion 
conditions  in  EPA  regulatory  models 
using  readily  available  data  (Docket 
Item  n-I-15). 

The  EPA  solicits  comment  on:  (1) 
Whether  the  performance  evaluation 
study  warrants  the  adoption  of  a 
preferred  model  for  predicting  plume 
dispersion  and  fumigation  for  elevated 
sources  located  on  the  coastline;  (2) 
whether  the  methods  to  approximate 
certain  input  parameters  from  readily 
available  data  are  adequate;  and  (3) 
whether  any  limitations  should  be 
placed  on  the  use  of  the  model  in 
regulatory  applications. 

H.  Valley  Stagnation 

The  modeling  guideline  addresses  the 
issues  of  wind  stagnation  but  does  not 
recommend  any  specific  modeling 
techniques.  Concerns  about  PMio 
violation  violations  in  valley  basins 
have  led  many  State  and  local  agencies 
to  request  a  simple  modeling  technique 
for  simulating  stagnation  and  wind 
recirculation  conditions.  Stagnation 
conditions  tend  to  occiir  more  frequenUy 
and  persist  for  a  longer  time  in  well 
defined  valleys;  however,  periods  of 
persistent  very  low  winds  can  also 
occur  in  broad  shallow  velleys.  Simply 
Gaussian  models  are  not  adequate 
diuing  these  conditions.  The 
WYNDvalley  model  (developed  by 
WYNDsoft  Inc.)  appears  to  have 
technical  merit  and  to  be  relatively 
simple  to  apply.  However,  model 
evaluation  results  based  on  a 
comparison  between  model  estimates 
and  air  quality  data  are  limited  (Docket 
Item  n-I-16). 

The  EPA  solicits  comments  on:  (1) 
Whether  WYNDvalley  is  a  technically 
valid  model;  (2)  whether  additional  data 
bases  exist  to  evaluate  this  model;  (3) 
what  guidance  EPA  should  provide  for 
users  of  the  model;  (4)  whether  any 
limitations  should  be  placed  on  its  use 
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for  regulatory  applications;  and  (5) 
whether  there  are  any  other  models 
applicable  to  these  stagnation 
conditions. 

/.  OnSite  Meteorological  Program 
Guidance 

The  use  of  on-site  meteorological  data 
to  support  air  quality  impact  analyses 
has  grown  steadily  over  recent  years. 
The  EPA  has  published  a  document 
tided  "On-site  Meteorological  Program 
Guidance  for  Regulatory  Modeling 
Applications",  EPA-450/4-87-013 
fDocket  Item  n-I-17).  The  purpose  of 
this  document  is  to  consoUdate  into  a 
single  dociunent  specific  guidance  on 
the  collection  and  use  of  on-site 
meteorological  data  for  air  quality 
modeling  analyses.  While  tlda  document 
has  undei^one  extensive  external  peer 
review  by  State  agencies, 
meteorological  instrument 
manufacturers,  and  other  Federal 
agencies,  it  has  not  been  subject  to 
formal  public  comment.  The  EPA, 
therefore  solicits  comments  on  the  on- 
site  meteorological  guidance  document 
and  on  whether  to  adopt  the 
recommendations  of  this  document. 

In  response  to  the  need  for 
consistency  in  the  processing  of  on-site 
meteorological  data,  EPA  has  developed 
a  Meteorological  Processor  for 
Regulatory  Models  (MPRM),  Docket 
Item  II-I-18).  This  computer  algorithm  is 
designed  to  process  on-site 
meteorological  data  following  the 
procedures  reconunended  in  the  on-site 
meteorological  guidance  document  and 
produces  output  necessary  to  run  the 
EPA  regulatory  dispersion  models.  The 
MPRM  can  also  process  National 
Weather  Service  surface  and  upper  air 
data.  It  is  designed  to  provide 
considerable  fliexibility  to  users  in  terms 
of  impnt  data  formats,  and  also  is 
structured  to  be  easily  expanded  to 
accommodate  data  requirements  of 
future  models.  The  EPA  therefore,  also 
solicits  comments  on  whether  to  adopt 
MPRM  as  the  standard  processor  of 
meteorological  data  imput  for  modeling 
applications. 

/.  Method  for  Evaluating  Models 

The  modeling  guideline  describes  a 
number  of  actions  to  be  taken  to  allow  a 
judgment  to  be  made  as  to  what  model 
is  most  appropriate  for  a  given 
application  and  specifically  refers  to  the 
document  tided  "Interim  Procedures  for 
Evaluation  Air  Quality  Models",  EPA- 
450/4-84-023.  The  Agency  continues  to 
work  on  refining  these  methods  and  has 
made  advances  in  the  statistical 
methodology  needed  for  determining 
which  model  performs  better  than  other 
competing  models.  With  this  newer 


methodology,  it  is  feasible  to  combine 
results  from  different  averaging  periods 
and  diHerent  data  bases  into  a 
probabilistic  framework.  This 
methodology  is  described  in  an  EPA 
report  tided  "Protocol  for  Determining 
the  Best  Performing  Model"  (Docket 
Item  II-I-19).  An  Appendix  to  this  report 
provides  examples  of  applying  the 
protocol  to  compare  the  performance  of 
two  rural  air  quality'  models.  The  EPA 
solicits  comments  on  the  technical 
approach  used  in  this  report  and 
whether  to  adopt  the  pnicedure  in 
judging  the  best  performing  models  for 
regulatory  applications. 

K.  Other  Issues 

The  modeling  guideline  references  a 
document  titled  "Guidelines  for  Air 
Quality  Maintenance  Plaiuiing  and 
Analysis.  Volume  10  (Revised)",  EPA- 
450/4-77-001.  This  document  has  been 
revised  to  incorporate  additions  to  the 
technical  approach  and  changes  so  that 
the  techniques  now  can  easily  be 
executed  on  an  IBM-PC  compatible 
microcomputer  (Docket  Item  11-1-20). 
The  EPA  solicits  comments  on  the 
technical  validity  of  these  screening 
techniques. 

The  EPA  has  under  development  and 
evaluation  two  regional  scale  models: 
the  Regional  Oxidant  Model  and  the 
Regional  Acid  Deposition  Model 
(Docket  Items  II-I-21  and  22).  These 
models  can  treat  complex  chemical 
interactions  associated  with  emissions 
from  a  large  number  of  widely 
distributed  sources  (e.g.,  a  metropoUtan 
area)  and  can  account  for 
comprehensive  physical  and  chemical 
processes  important  in  the  transport, 
transformation,  and  deposition  of 
pollutants  on  a  regional  scale.  These 
models  are  designed  to  evaluate  policy 
implications  of  alternative  control 
strategies  for  groups  of  sources 
encompassing  a  region.  They  are  not 
designed  to  set  emission  limits  for 
specific  sources.  The  EPA  solicits 
comments  on  the  potential  usefulness  to 
regidatory  programs  of  regional  scale 
models  to  assess  transport,  chemical 
interactions  and  dispersion  of  multiple 
pollutants. 

Finally,  air  quality  dispersion  models 
are  taking  on  increasing  importance  as 
tools  for  analyzing  air  emissions  in 
connection  with  toxics  and  hazardous 
waste  pollutants.  The  EPA  solicits 
comments  on  what  modeling  techniques 
to  consider  in  developing  air  pathway 
analyses  for  such  pollutants. 

Public  Participation 

The  Fourth  Conference  on  Air  Quality 
Modeling  will  be  open  to  the  public;  no 
admission  fee  is  charged.  The  morning 


of  the  first  day  will  include  briefings  by 
EPA  officials  and  others  on  the  modeling 
issues  discussed  above.  In  the 
afternoon,  the  conference  will  continue 
with  statements  from  representatives  of 
APCA's  Meteorology  Committee,  the 
American  Meteorological  Society,  the 
National  Academy  of  Sciences, 
appropriate  Federal  agencies  including 
the  National  Science  Foundation,  the 
National  Oceanic  and  Atmospheric 
Administration,  the  National  Bureau  of 
Standards,  the  FAA,  and  others.  The  day 
will  conclude  with  statements  by 
representatives  of  State  and  local  air 
pollution  control  agencies.  On  the 
second  day.  the  conference  will  be 
opened  to  statements  and  comments 
from  the  general  public. 

Persons  wishing  to  speak  at  the 
conference  should  contact  EPA  at  the 
address  given  in  the  "FURTHER 
INFORMATION"  section  no  later  than 
10  days  prior  to  the  conference  date. 
Such  persons  should  identify  the 
organization  (if  any)  on  whose  behalf 
they  are  speaking  and  the  length  of 
presentation.  If  a  presentation  is 
projected  to  be  longer  than  15  minutes, 
the  presenter  should  also  state  why  a 
longer  period  is  needed.  Persons  failing 
to  submit  a  written  notice  but  desiring  to 
speak  at  the  conference  should  notify 
the  presiding  o^icer  immediately  before 
the  conference  and  will  be  scheduled  on 
a  time-available  basis. 

The  conference  will  be  conducted 
informally  and  chaired  by  an  EPA 
official.  There  will  be  no  sworn 
testimony  or  cross  examination.  A 
verbatim  transcript  of  the  conference 
proceedings  will  be  made  and  placed  in 
the  docket.  Speakers  should  bring  extra 
copies  of  their  presentation  for  inclusion 
in  the  docket,  for  the  convenience  of  the 
reporter  and  the  Agency  panel.  Speakers 
will  be  permitted  to  enter  into  the  record 
any  additional  written  comments  that 
are  not  presented  orally.  Additional 
written  statements  or  comments  should 
be  sent  to  the  Central  Docket  Section 
(see  ADDRESSES  section).  A  transcript 
of  the  proceedings  and  a  copy  of  all 
written  comments  will  be  maintained  in 
Docket  A-88-04  which  will  remain  open 
for  60  days  following  the  conference  for 
the  purpose  of  receiving  additional 
comments. 

Date:  August  15, 1988. 

Don  R.  Cky, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  88-18951  Filed  8-22-88;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  201-1,  201-2, 201-23, 
201-24 

Implementation  of  Title  VIII, 
Paperwork  Reduction  Reauthorization 
Act  of  1986,  Regarding  Automatic  Data 
Processing  Equipment;  Correction 

agency:  Information  Resources 
Management  Service,  GSA. 

action:  Notice  of  proposed  rulemaking; 
correction. 

summary:  This  document  corrects  a 
notice  of  proposed  rulemaking  on  the 
Paperwork  Reduction  Reauthorization 
Act  of  1986,  that  appeared  at  page  30706 
in  the  Federal  Register  of  Monday, 
August  15, 1988.  (53  FR  30706).  This 
action  is  necessary  to  incorporate 
changes  that  resulted  from  the  Office  of 
Management  and  Budget's  regulatory 
review  under  Executive  Order  12291  of 
February  17, 1981. 

This  proposed  rule  will  implement 
certain  selected  portions  of  the 
Paperwork  Reduction  Reauthorization 
Act  of  1986.  Among  other  changes,  the 
amendment  will  clarify  the  applicability 
of  the  Federal  Information  Resources 
Management  Regulation  [FIRMR)  in 
FIRMR  Part  201-1  to  the  management, 
acquisition,  and  use  of  various 
information  resources  by  Federal 
agencies.  FIRMR  Part  201-2  will  be 
revised  to  establish  an  umbrella  term  for 
ADP  and  telecommunications 
resources — Federal  information 
processing  (FIP)  resources.  The  term  and 
related  definitions  will  be  an  efficient 
means  for  prescribing  uniform  programs, 
policies,  and  procedures  for  ADP  and 
telecommunications  resources.  The 
amendment  will  also  prescribe  policies 
and  procedures  in  FIRMR  Part  201-24 
for  use  in  determining  whether  any 
particular  procurement  must  be 
conducted  under  CSA's  exclusive 
procurement  authority. 

In  addition,  the  amendment  will 
streamline  the  Delegations  Program  by 
establishing  uniform  procedures, 
uniform  blanket  delegations  of 
procurement  authority,  and  uniform 
Agency  Procurement  Requests  (APRs) 
for  all  FIP  resources.  The  effect  of  these 
changes  to  FIRMR  201-23  will  be  to  set  a 
single  competitive  regulatory  blanket 
delegation  of  procurement  authority  of 
$2.5  million  for  most  ADP  and 
telecommunications  resources. 

The  change  will  allow  GSA  to  focus 
review  activities  on  agencies'  overall 
IRM  programs  under  the  Procurement 
Management  Review  Program  and  on 


the  most  significant  agency  acquisitions 
under  the  Delegations  Program. 

The  amendment  will  also  adopt 
continuing  relevant  portions  of  FIRMR 
Temporary  Regulation  13  (51  FR  45887) 
that  immediately  addressed  the  impact 
of  the  same  statute,  and  consolidate  or 
ehminate  certain  portions  of  that  rule. 
This  amendment  will  supersede  and 
cancel  FIRMR  Part  201-39.  Major 
Changes  and  New  Installations  of 
Telecommunication  Resources.  [Note. — 
It  will  also  supersede  Subpart  201-38.2 
of  a  proposed  FIRMR  rule.  Revisions  of 
FIRMR  Telecommunications  Policies, 
(Project  No.  86.75)  that  was  announced 
in  a  notice  of  proposed  rulemaking 
appearing  in  the  Federal  Register  on 
September  23, 1987  (52  FR  35736).] 

DATE:  Comments  are  due  September  22, 
1988. 

ADDRESSES:  Comments  should  be 
submitted  to  the  General  Services 
Administration,  (Project  ICMP-87-7), 
Regulations  Branch  (KMPR),  Office  of 
Information  Resources  Management 
Policy,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Loy  or  Margaret  Truntich. 
telephone  (202)  56&-0194  or  FTS,  566- 
0194.  The  full  text  of  the  proposed  rule  is 
available  upon  telephone  request. 

SUPPLEMENTARY  INFORMATION:  (1)  On 
December  23, 1986,  FIRMR  Temporary 
Regulation  13  was  published  in  the 
Federal  Register  and  was  effective  that 
day.  It  implemented  applicable  portions 
of  the  Paperwork  Reduction 
Reauthorization  Act  of  1986  by 
incorporating  the  statutory  definition  of 
ADPE  in  the  FIRMR.  All  of  the 
amendments  of  Title  VIII,  the  Paperwork 
Reduction  Reauthorization  Act  of  1986, 
regarding  automatic  data  processing 
equipment  were  effective  on  the  date  of 
enactment,  October  18, 1986,  except  for 
the  establishment  of  the  Information 
Technology  Fund.  The  fund  was 
established  on  January  1 ,  1987.  In 
particular,  the  delegations  of  authority 
provisions  of  FIRMR  Temporary 
Regulation  13  were  effective 
retroactively  to  October  18, 1986.  It 
further  provided  blanket  regulatory 
delegations  of  procurement  authority  for 
those  cases  where  the  amended  Brooks 
Act  became  applicable  to  the 
acquisition.  This  amendment  will  codify 
relevant  portions  of  FIRMR  Temporary 
Regulation  13  and  incorporate 
additional  changes  from  the 
aforementioned  statutory  change  as 
described  in  the  succeeding  paragraphs. 

(2)  Explanation  of  the  changes  being 
made  by  this  issuance  are  shown  below: 

(a)  In  Part  201-1,  the  following 
changes  will  be  made. 


(i)  Section  201-1.000-1  will  be 
amended  by  revising  paragraph  (c)  by 
removing  language  from  the  Paperwork 
Reduction  Act  of  1980  identifying 
"information  management  activities" 
and  substituting  the  definition  of 
"information  resources  management" 
that  was  provided  in  Pub.  L.  99-500  (the 
Paperwork  Reduction  Reauthorization 
Act  of  1986). 

(ii)  Section  201-1.102-2  will  be 
amended  by  removing  outdated 
language  that  reflected  the  prior  review 
function  of  the  Office  of  Management 
and  Budget  under  Pub.  L  89-306. 

(iii)  Section  201-1.102-3  will  be 
amended  by  removing  the  language 
included  in  that  section.  Exclusions  from 
the  Paperwork  Reduction 
Reauthorization  Act  of  1986  that 
reflected  the  exclusion  set  forth  in  Pub. 
L.  97-86  (10  U.S.C.  2315)  will  now  be 
more  appropriately  addressed  in  §  201- 
1.103,  Applicability. 

(iv)  Section  201-1.103  will  be  amended 
by  revising  the  section  completely.  This 
section  will  set  forth  in  much  greater 
detail  the  extent  of  the  FIRMR's 
applicability  to  Federal  agencies.  It  will 
address  management  and  use  of  records 
by  Federal  agencies,  management, 
acquisition,  and  use  of  Federal 
information  processing  (FIP)  resources 
by  Federal  agencies,  and  management, 
acquisition,  and  use  of  radio  equipment. 
The  statutory  exceptions  to  Pub.  L.  99- 
500  will  be  stated.  All  previous 
regulatory  exclusions  for 
telecommunications  are  removed. 

(b)  In  Part  201-2,  the  following 
changes  will  be  made. 

(i)  A  new  definition  of  "Federal 
information  processing  resources"  will 
be  added. 

(ii)  A  new  definition  of  "Federal 
information  processing  equipment"  will 
be  added. 

(iii)  A  new  definition  of  "Federal 
information  processing  software"  will 
be  added. 

(iv)  A  new  definition  of  "Federal 
information  processing  services"  will  be 
added. 

(v)  A  new  definition  of  "Federal 
information  processing  support 
services"  will  be  added. 

(vi)  A  new  definition  of  "Federal 
information  processing  related  supplies" 
will  be  added. 

(vii)  A  new  definition  of  "Federal 
information  processing  system"  will  be 
added. 

(viii)  A  new  definition  of 
"Telecommunications  resources"  will  be 
added. 

(ix)  A  new  definition  of  "Radio 
equipment"  will  be  added  which 
attempts  to  recognize  the  merging  of 
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technologies  used  to  move  and  process 
information. 

(x)  A  new  definition  of  "Information" 
will  be  added. 

(xi)  A  new  definition  of  "Data"  will  be 
added. 

(xii)  A  new  definition  of  'Television 
equipment"  will  be  added. 

(xii)  A  new  definition  of  "Radar 
equipment"  will  be  added. 

(xiv)  A  new  definition  of  "Sonar 
equipment"  will  be  added. 

(xv)  A  new  separate  definition  of 
"Executive  agency"  will  be  added. 

(c)  In  Part  201-23,  the  following 
changes  will  be  made. 

(i)  Section  201-23.000  will  be  amended 
and  revised  to  more  fully  describe  the 
scope  of  the  part. 

(ii)  Subpart  201-23.1  will  be  amended 
and  revised  to  address  delegations  of 
GSA's  exclusive  procurement  authority 
for  FTP  resources. 

(iii)  Section  201-23.100  will  be 
amended  and  revised  to  more  accurately 
describe  the  scope  of  the  subpart. 

(iv)  Section  201-23.101  will  be 
amended  and  revised  to  prescribe  newly 
established  poUcies  regarding  GSA's 
exclusive  procurement  authority  for  FTP 
resources. 

(v)  Section  201-23.102  will  be 
amended  and  revised  to  set  forth  the 
policies  and  procedures  regarding 
accountability  for  acquisition  of  HP 
resources  delegated  under  GSA's 
exclusive  procurement  authority. 

(vi)  Section  201-23.103  will  be 
amended  and  revised  to  describe  the 
methods  for  obtaining  delegations  of 
GSA's  exclusive  procurement  authority 
for  FIP  resources. 

(vii)  Section  201-23.103-1  will  be 
amended  and  revised  to  describe  the 
poUcies  and  procedures  regarding 
regulatory  blanket  delegations  of  GSA's 
exclusive  procurement  authority  for  FIP 
resources.  Coverage  for  custom- 
developed  FIP  equipment  will  be 
revised.  GSA  will  continue  to  develop 


improved  procedures  for  the 
procurement  of  FIP  resources. 

(viu)  Section  201-23.103-2  will  be 
amended  and  revised  to  provide  policies 
and  procedures  regarding  the 
establishment  of  agency  blanket 
delegations  of  GSA's  exclusive 
procurement  authority  for  FIP  resources. 

(ix)  Section  201-23.103-3  will  be 
amended  and  revised  to  provide  a  single 
method  for  submitting  an  agency 
procurement  request  and  obtaining  a 
delegation  of  procurement  authority  for 
acquiring  FIP  resources. 

(x)  Subpart  201-23.2  will  be  cunended 
and  revised  to  address  delegations  of 
GSA's  multi-year  contracting  authority 
for  telecommunications  resources. 

(xi)  Section  201-23.200  will  be 
amended  and  revised  to  more  accurately 
describe  the  scope  of  the  subpart. 

(xii)  Section  201-23.201  will  be 
amended  and  revised  to  describe  GSA's 
authority  to  enter  into  multi-year 
contracts  for  teleconmiunications 
resources. 

(xiii)  Section  201-23.202  will  be 
amended  and  revised  to  set  forth  more 
accurately  the  agency's  accountability 
for  acquisitions  made  under  delegation 
of  GSA's  multi-year  contracting 
authority  for  telecommunications. 

(xiv)  Section  201-23.203  will  be 
amended  and  revised  to  more  accurately 
prescribe  policies  and  procedures 
relating  to  GSA's  blanket  multi-year 
contracting  authority  for 
teleconmiunications  resources  delegated 
to  Executive  agencies. 

(d)  In  Part  201-24.  the  following 
changes  will  be  made. 

(i)  Section  201-24.107  will  be  added  to 
prescribe  new  policies  and  procedures 
regarding  FIP  resources  that  are 
included  within  general  procurement 
requirements.  It  is  designed  to  ensure 
that  FIP  resources  will  be  acquired 
under  FIRMR  provisions  unless  such 
provisions  are  clearly  inappropriate.  It 
will  further  provide  a  procedure  so  that 
a  Federal  agency  may  request  a 


deviation  to  conduct  a  procurement 
outside  the  provisions  of  the  FIRMR 
even  though  the  requirement  is  within 
the  limitations  set  forth  in  S  201- 
1.103(c)(2)(i){B). 

(ii)  Section  201-24.202  will  be  retitled 
and  modified  to  incorporate  the  policy 
that  was  in  S  201-1.103(b)(2).  This 
addition  will  require  Federal  agencies  to 
include  in  solicitations  and  resultant 
contracts  terms,  conditions,  and  clauses 
which  apply  the  full  and  open 
competition  objective  to  the 
procurement  of  ADP  resources  by 
Federal  contractors  in  certain  situations. 

(3)  This  amendment  will  supersede 
and  cancel  FIRKfR  Temporary 
Regulation  13  upon  its  effective  date. 

(4)  The  General  Services 
Administration  has  determined  that  this 
rule  is  not  a  major  rule  for  the  purposes 
of  Executive  Order  12291  of  February  17, 
1981.  GSA  actions  are  based  on 
adequate  information  concerning  the 
need  for.  and  the  consequences  of  the 
rule.  Tlie  rule  is  written  to  ensure 
maximum  benefits  to  Federal  agencies. 
This  is  a  Governmentwide  regulation 
that  will  have  little  or  no  net  cost  effect 
on  society.  The  rule  is  not  likely  to  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  601. 
et  seq.). 

List  of  Subjects  in  41 CFR  Part  201-1. 
201-2, 201-23,  and  201-24 

Computer  technology.  Government 
procurement,  Government  property 
management.  Telecommunications. 
Information  resources  activities. 
Government  records  management, 
Hearing  and  appeal  procedures. 
Competition. 

Dated:  August  17, 1988. 
Fred  L  Sims, 

Acting  Deputy  Commissioner  for  Federal 
Information,  Resources  Management 
[FR  Doc.  88-19043  Filed  8-22-88;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Servioe 

[Docket  No.  98-120] 

Contagious  Equbw  Mstrttis  Program; 
Meeting 

aqency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
AcnoN:  Notice  of  Meeting. 

summary:  We  are  giving  notice  of  a 
meeting  between  members  of  the 
Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
Agriculture,  and  members  of  the  public, 
to  discuss  the  Contagious  Equine 
Metritis  Program. 

Place,  dates,  and  time  of  meeting:  The 
meeting  will  be  held  in  Room  107-A  of 
the  Administration  Building,  14th  Street 
and  Independence  Avenue,  NW., 
Washington,  DC  20250,  September  27- 
28,  from  9:00  a.m.  to  5:00  p.m.  on  both 
days.  Those  attending  the  meeting  must 
obtain  a  pass  from  building  security 
personnel  before  proceeding  to  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Chester  A.  Gipson,  Senior  Staff 
Veterinarian,  Program  Planning  Staff, 
VS.  APHIS,  USDA,  Room  845,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  (301)  438-8321. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  bring 
together  members  of  the  Animal  and 
Plant  Health  Inspection  Service,  the 
horse  industry,  and  other  members  of 
the  public  to  discuss  the  Contagious 
Equine  Metritis  Program. 

The  meeting  will  be  open  to  the 
public.  Written  comments  concerning 
the  Contagious  Equine  Metritis  Program 
should  be  sent  to  Dr.  Chester  A.  Gipson 
at  the  address  listed  in  this  document. 
Written  comments  may  also  be 
presented  at  the  meeting.  Please  refer  to 


Docket  Number  88-120  when  submitting 
comments. 

Done  in  Washington.  DC  this  18th  day  of 
August.  1988. 

Lury  B.  Slagle, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc  88-19119  Filed  8-22-88;  8:45  am] 
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Federal  Grain  inspection  Service 

Hard  Red  Spring  ¥fheat.  Protein 
Equipment  CaHtiration 

AGENCY:  Federal  Grain  Inspection 
Service,  USDA. 
action:  Notice. 

summary:  Beginning  September  6, 1988, 
the  Federal  Grain  Inspection  Service 
will  implement  an  up-dated  caUbration 
for  NIR  instruments  for  Hard  Red  Spring 
wheat  protein  determinations. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  Lebakken.  Jr.,  USDA/FGIS/ 
Resources  Management  Division,  Room 
0628-S,  P.O.  Box  96454,  Washington,  DC 
20090-6454;  telephone  (202)  475-3428. 
SUPPLEMENTARY  INFORMATION:  An  up- 
dated Hard  Red  Spring  (HRS) 
calibration  for  near  infrared  reflectance 
instruments  will  be  implemented  for 
protein  determinations.  The  calibration 
was  developed  with  the  assistance  of 
the  USDA  Agricultural  Research  Service 
Instrumentation  Research  Laboratory 
and  the  Agricultural  Marketing  Service 
Statistics  Branch.  New  NIR  values  for 
the  national  standard  reference  samples 
will  be  used  to  detect  instrument  drift 
and  keep  the  NIR's  aligned  with  the 
Kjeldahl  laboratory  at  the  FGIS 
Technical  Center  in  Kansas  City. 

Beginning  Tuesday  September  6, 1988, 
the  up-dated  calibration  will  be 
implemented  in  FGIS  field  offices  and 
the  official  agencies  in  their  circuits  in 
the  following  sequence: 

1.  Grand  Forks,  ND;  Moscow,  ID; 

2.  Kansas  City,  MO;  Omaha,  NE;  St. 
Louis.  MO;  Wichita,  KS; 

3.  Duluth,  MN;  Miimeapolis,  MN; 
Portland,  OR;  Olympia,  WA; 

4.  Destrehan,  LA;  Lutcher,  LA; 
Pasadena,  TX; 

5.  Beaumont,  TX;  Belle  Chasse.  LA; 
Sacramento,  CA;  Montreal,  CAN. 

A  technical  review  of  the  updated 
calibration  indicates  that  the  effect  on 
the  national  system  should  be  minimal 
However,  the  precise  impact  of  the  up- 


dated calibration  at  any  given  location 
cannot  be  accurately  predicted. 

To  ensure  that  the  HRS  calibration 
reflects  the  new  varieties  being  grown 
by  producers  and.  is,  therefore  as 
precise  as  possible,  FGIS  has  up-dated 
the  HRS  calibration  using  this  year's 
data  and  the  previous  year's  calibration 
data,  the  earliest  data  available.  FGIS 
plans  to  update  the  cahbration  annually 
using  a  five  year  rollover  of  data,  as 
such  date  becomes  available,  rather 
than  the  three  year  rollover  of  data  as 
previously  announced. 

Dated:  August  1&  ig8& 
DJl.GaUiart 
Deputy  Administrator. 
[FR  Doc  88-19117  Filed  8-22-88;  8:45  am) 
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Foreign  Agricutture  Service 

Assessment  of  Fees  for  Dairy  Import 
Licenses 

agency:  Foreign  Agriculture  Service, 
USDA. 

ACTION:  Notice  of  the  fee  for  dairy 
import  licenses  for  the  1989  quota  year. 

SUMMARY:  This  notice  announces  that 
the  fee  to  be  charged  for  the  1989  quota 
year  for  each  license  issued  to  a  person 
or  firm  by  the  Department  of  Agricultiu-e 
authorizing  the  importation  of  certain 
deiiry  articles  which  are  subject  to 
quotas  proclaimed  under  the  authority 
of  section  22  of  the  Agricultural 
Adjustment  Act  of  1933,  as  amended, 
will  be  $58.00  per  license. 

EFFECTIVE  DATE:  January  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  P.  Warsack,  Import  Licensing 
Group,  Dairy,  Livestock  and  Poultry 
Division.  Room  6616— South  Building. 
U.S.  Department  of  Agriculture, 
Washinjgton,  DC  20250-1000  or 
telephone  at  (202)  447-5270. 

SUPPLEMENTARY  MFORMATION: 

Regulations  promulgated  by  the 
Department  of  Agriculture  and  codified 
at  7  CFR  6.20-6.34  provide  for  the 
issuance  of  Ucenses  to  importers  of 
certain  dairy  articles  which  are  subject 
to  quotas  proclaimed  by  the  President 
pursuant  to  section  22  of  the 
Agricultural  Adjustment  Act  of  1933,  as 
amended  (7  U.S.Q  624).  Those  dairy 
articles  may  only  be  entered  into  the 
United  States  by  or  for  the  accoimt  of  a 
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person  or  Hrm  to  whom  such  licenses 
have  been  issued  and  only  in 
accordance  with  the  terms  and 
conditions  of  such  licenses  and 
regulations. 

The  licenses  are  issued  on  a  calendar 
year  basis,  and  each  license  authorizes 
the  license  holder  to  import  a  speciHed 
quantity  and  type  of  dairy  article  from  a 
specified  country.  The  use  of  licenses  by 
the  license  holder  to  import  dairy 
articles  is  monitored  by  the  Head, 
Import  Licensing  Croup,  Dairy, 
Livestock  and  Poultry  Division,  Foreign 
Agricultural  Service.  U.S.  Department  of 
Agriculture  (the  "Licensing  Authority") 
and  the  U.S.  Customs  Service. 

Regidations  at  7  CFR  6.33(a)  provide 
that  a  fee  will  be  charged  for  each 
license  issued  to  a  person  or  firm  by  the 
Licensing  Authority  in  order  to 
reimburse  the  Department  of  Agriculture 
for  the  costs  of  administering  the 
licensing  system  under  this  regulation. 
The  fee  is  to  be  based  upon  the  total 
cost  to  the  Department  of  Agriculttu^  of 
administering  the  licensing  system 
during  the  calendar  year  preceding  the 
year  for  which  the  fee  is  to  be  charged 
divided  by  the  average  number  of 
Ucenses  issued  per  year  for  the  three 
years  preceding  the  yew  for  which  the 
fee  is  to  be  assessed. 

Regulations  at  7  CFR  6.33(b)  provide 
that  the  Licensing  Authority  will 
announce  the  annual  fee  for  each  license 
and  that  such  fee  will  be  set  out  in  a 
notice  to  be  tiled  with  the  Federal 
Register.  Accordingly,  this  notice  sets 
out  the  fee  for  the  licenses  to  be  issued 
for  the  1988  calendar  year. 

Notice 

The  total  cost  to  the  Department  of 
Agriculture  of  administering  the 
licensing  system  during  1988  has  been 
determined  to  be  $203,322.  Of  this 
amount,  $137,322  represents  the  cost  of 
the  staff  and  supervisory  hours  devoted 
direcdy  to  administering  the  licensing 
system  during  1988  (total  personnel 
costs  for  the  Import  Licensing  Group  of 
the  Foreign  Agricultural  Service  equaled 
$109,771;  a  proportionate  share  of  the 
supervisory  costs  devoted  directiy  to 
administering  the  licensing  system 
equaled  $27,551);  $41,000  represents  the 
cost  of  the  computer  on-line  entry 
system  used  to  monitor  the  use  of 
licenses  during  1988;  and  $25,000 
represents  other  miscellaneous  costs, 
including  travel,  postage,  and  an  in- 
house  computer  system.  The  average 
number  of  licenses  issued  per  year  for 
the  three  years  immediately  preceding 
1980  has  been  determined  to  be  3,541. 

Accordingly,  notice  is  hereby  given 
that  the  fee  for  each  license  issued  to  a 
person  or  tirm  for  the  1989  calendar 


year,  in  accordance  with  the  regulations 
codified  at  7  CFR  6.20-6.34.  will  be 
$58.00  per  license. 

Issued  at  Washington,  DC  the  20th  day  of 
July,  198a 

Richard  P.  Warsack, 

Licensing  A  uthority. 

(FR  Doa  88-19063  Filed  8-22-88;  8:45  a.m.] 

MUmQ  CODE  341»-ia-ll 


Forest  Service 

ML  Graham  Astrophysical  Proposal; 
Intent  to  Prepare  Environmental 
Impact  Statement 

agency:  Forest  Service. 
action:  Revised  notice  of  intent  to 
prepare  an  Environmental  Impact 
Statement. 

summary:  As  announced  on  July  16, 

1985,  and  later  amended  on  May  30, 

1986,  and  October  10, 1987,  Uie 
Department  of  Agriculture.  Forest 
Service  is  preparing  an  environmental 
impact  statement  for  a  proposed 
astrophysical  area  on  the  Safford 
Ranger  District.  Coronado  National 
Forest,  Graham  County,  Arizona. 

The  draft  environmental  impact 
statement  was  released  for  public 
comment  in  October  1986.  The  public 
comment  period  ended  on  January  20, 

1987,  The  previous  schedule  for 
releasing  the  final  environmental  impact 
statement  was  August  1, 1988.  Because 
of  the  need  to  incorporate  new 
information,  the  revised  schedule  for 
releasing  the  fmal  environmental  impact 
statement  is  now  October  28, 1988. 
There  will  be  a  60  day  public  comment 
period  on  the  new  information  in  the 
environmental  impact  statement. 

A  range  of  alternatives  for  future 
management  of  this  area  is  being 
considered.  Several  alternatives  include 
no  astrophysical  development.  Other 
alternatives  include  different  levels  of 
astrophysical  development  and  different 
locations  for  support  facilities. 

Sotero  Muniz,  Regional  Forester  of  the 
Southwest  Region  in  Albuquerque,  New 
Mexico  is  the  responsible  ofBcial. 
FOR  FURTHER  INFORMATION  CONTACT 
Questions  concerning  the  analysis  and 
schedule  should  be  addressed  to  Robert 
Tippeconnic,  Forest  Supervisor, 
Coronado  National  Forest,  300  W. 
Congress,  Tucson,  Arizona  85701; 
telephone  602-629-6483. 

Date:  August  12, 1988. 
Sotero  Muniz, 
Regional  Forester. 
[FR  Doc.  88-19044  Filed  8-22-88;  8:45  am] 

BIUJNQ  COOC  S410-11-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Ordw  No.  392] 

Transfer  of  Subzone  Designation  for 
Foreign-Trade  Sut>zone  53A,  General 
Motors  Corp.  Auto  Assembly  Plant, 
Oklahoma  City,  OK 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  Part  400),  die 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Order: 

After  consideration  of  the  request  with 
supporting  documents  (Docket  26-87,  filed 
September  18, 1987]  from  the  City  of  Tulsa- 
Rogers  County  Port  Authority,  grantee  of 
Foreign-Trade  Zone  53,  Tulsa,  Oklahoma,  for 
a  transfer  of  the  grant  of  authority  for 
Subzone  53A  at  the  General  Motors 
Corporation  auto  assembly  plant  in 
Oklahoma  City  to  the  Oklahoma  City  Port 
Authority,  grantee  of  Foreign-Trade  Zone  106, 
which  has  concurred  in  the  request,  the 
Board,  fmding  that  the  requirements  of  the 
Foreign-Trade  Zones  Act,  as  amended,  and 
the  Board's  regulations  are  satisRed  and  that 
the  proposal  is  in  the  public  interest 
approves  the  request  and  recognizes  the 
Oklahoma  City  Port  Authority  as  the  new 
grantee  of  the  General  Motors  subzone.  The 
designation  of  the  site  is  changed  from 
Subzone  53A  to  Subzone  106A. 

Signed  at  Washington,  DC  this  15th  day  of 
August  1988. 
Timothy  N.  Betgan, 
Acting  Assistant  Secretary  for  Import 
Administration,  Chairman,  Committee  of 
Alternates. 
John ).  DaPonte,  |r„ 
Executive  Secretary. 
[FR  Doc.  88-19109  Filed  6-22-«8;  8:45  am] 
MIXING  CODE  3S10-OS-M 


Office  of  Inspector  General 

Membership  of  the  Office  of  Inspector 
General,  Performance  Review  Board 

In  conformance  with  the  Civil  Service 
Reform  Act  of  1978,  5  USC  4314(c)(4),  the 
OfHce  of  Inspector  General  (OIG) 
annoimces  the  appointment  of  persons 
to  serve  as  members  of  its  Performance 
Review  Board  (PRB).  The  OIG  PRB  is 
responsible  for  reviewing  performance 
appraisals  and  ratings  of  Senior 
Executive  Service  (SES)  members  and 
making  written  recommendations  to  the 
appointment  authority  on  SES  retention 
and  compensation  matters,  including 
performance-based  pay  adjustments, 
awarding  of  bonuses  and  amounts,  and 
initial  recommendations  for  potential 
rank  awards.  The  names  of  all 
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Commerce  OIG  Senior  Executives  will 
be  placed  on  a  register  from  which 
Boards  will  be  established;  the  register 
will  be  estabUshed  on  September  16. 
1988.  The  appointment  of  the  members 
of  the  OIG  PRB  from  outoide  of  the  OIG 
will  be  for  a  period  of  two  years 
beginning  September  16. 1988. 

The  names  and  titles  of  the  OIG  PRB 
membership  follow.  All  are  OIG 
employees,  except  where  noted. 
Charles  M.  Hall.  Assistant  Inspector 

General  for  Planning.  Evaluation  and 

Inspections 
Franklyn  J.  Howatt  Deputy  Assistant 

Inspector  General  for  Investigations 
Bryan  B.  Mitchell.  Acting  Deputy 

Inspector  General  (Department  of 

Health  and  Human  Services] 
John  D.  Newell.  Assistant  Inspector 

General  for  Automated  Information 

Systems 
].  Steven  Sadler.  Deputy  Assistant 

Inspector  General  for  Auditing 
Frederick  J.  Pinciaro.  Assistant  Inspector 

General  for  Investigations 
Linda  G.  Simdro.  Acting  Deputy 

Inspector  General 
lohn  R.  Szpanka,  Assistant  Inspector 

General  for  Auditing 

FOR  FURTHER  INFORMATION:  Contact 
Marie  Van  Wyk,  Director  for 
Administration.  Department  of 
Commerce.  Office  of  Inspector  General. 
14th  &  Constitution  NW.  Room  7713, 
Washington,  DC  20230.  (202)  377-4948. 

Date:  August  15. 1988. 
Francis  D.  DeGeatge, 
Inspector  General. 

[FR  Doc  88-19081  Filed  S-2Z-88;  8:45  am] 
Biixma  CODE  scto-ap-M 


International  Trade  Administration 

[A-427-098] 

Anhydrous  Sodium  Metasilicate  From 
France;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  a  request  by 
the  respondent,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  anhydrous 
sodium  metasilicate  from  France.  The 
review  covers  one  exporter  of  this 
merchandise  to  the  U.S..  Rhone  Poulenc 
Chimie  de  Base  ("Rhone  Poulenc").  and 
the  period  January  1. 1987  through 
December  31. 1987.  There  were  no 


known  shipments  of  this  merchandise  to 
the  United  States  by  Rhone  Poulenc 
during  the  period. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  August  23, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marquita  Steadman  or  Hiyllis  Derrick, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2923. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  25, 1988,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
9785)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  duty  order  on  anhydrous 
sodium  metasilicate  &om  France.  The 
respondent  Rhone  Poulenc  Chimie  de 
Base,  requested  in  accordance  with 
section  353.53a(a)  of  the  Commerce 
Regulations  that  we  conduct  an 
administrative  review.  We  published  a 
notice  of  initiation  of  the  antidumping 
duty  administrative  review  on  March  2, 
1988  (53  FR  6681).  The  Department  has 
now  conducted  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Imports  covered  by  the  review  are 
shipments  of  anhydrous  sodiiun 
metasilicate,  a  crystalline  silicate 
(Na2Si03)  which  is  alkaline  and  readily 
soluble  in  water.  Applications  include 
waste  paper  de-inking,  ore-flotation, 
bleach  stabilization,  clay  processing, 
medium  or  heavy  duty  deaning,  and 
compoimding  into  other  detergent 
formulations.  Anhydrous  sodium 
metasilicate  is  currently  classifiable 
imder  item  number  421.3400  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  and  item  numbers  2839.11.00 
and  2839.19.00  of  the  Harmonized 
System. 

The  review  covers  one  exporter  of 
French  anhydrous  sodium  metasilicate, 
Rhone  Poulenc,  and  the  period  January 
1, 1987  through  December  31, 1987.  There 
were  no  known  shipments  of  this 
merchandise  by  Rhone  Poulenc  to  the 
United  States  diuing  the  period  and 
there  are  no  known  unUquidated  entries. 

Preliminary  Results  of  the  Review 

Because  there  were  no  shipments 
during  this  reveiw,  we  based  our  margin 
determination  on  the  last  margin  found 
in  this  proceeding  and  we  preliminarily 
determine  that  the  following  margin 
exists: 


ManofactwBr/exporter 

T«ne  period 

Marvn 
(percent) 

Rhone  Poulenc 

1/87-12/87 

*eo 

'No  ahipmanti  during  the  perKxJ. 

Interested  parties  may  request 
disclosure  and/or  an  administratrive 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice,  and 
may  request  a  hearing  within  8  days  of 
the  date  of  publication.  Any  hearing,  if 
requested,  will  be  held  35  days  after  the 
date  of  publication  or  the  first  workday 
thereafter.  Prehearing  briefs  and/or 
written  comments  may  be  submitted  not 
later  than  25  days  after  the  date  of 
publication.  Rebuttal  briefs  or  rebuttals 
to  written  comments,  limited  to  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  32  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

As  provided  for  by  §  353.48(b)  of  the 
Commerce  Regulations,  the  Department 
shall  require  a  cash  deposit  of  estimated 
antidumping  duties  of  60  percent  for 
Rhone  Poulenc.  For  any  future  entries  of 
this  merchandise  from  a  new  exporter, 
not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipments  occurred  afier  December  31, 
1987  and  who  is  unrelated  to  the 
reviewed  firm,  a  cash  deposit  of  60 
percent  shall  be  required.  These  deposit 
requirements  are  effective  for  all 
shipments  of  French  anhydrous  sodium 
mestasilicate  entered,  or  withdrawn 
from  warehouse,  for  consumption  or  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 
Timotliy  N.  Boigui, 
Acting  Assistant  Secretary  for  Import 
Administration. 

Date:  August  16. 1988. 
[FR  Doc.  88-19107  Filed  8-22-88;  8:45  am] 

BILUHQ  CODE  SS10-06-M 


Petroleum  Wax  Candies  From  the 
People's  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AOENCV:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 
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SUMMARv:  In  response  to  a  request  by 
an  importer,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  petroleimi 
wax  candies  from  the  People's  Republic 
of  China.  The  review  covers  one  third- 
country  reseller  of  this  merchandise  to 
the  United  States  and  the  period 
February  19, 1986  through  July  31. 1987. 
The  review  indicates  the  existence  of 
dumping  margins  for  the  firm  during  the 
period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  antidimiping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value. 

We  used  the  best  information 
available  for  the  firm  because  it  failed  to 
respond  to  our  request  for  information. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  August  23. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Maura  Kim  or  Maureen  Flannery,  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington,  DC  20230; 
telephone:  (202)  377-3601. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  28, 1988.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (51  FR 
30686)  an  antidumping  duty  order  on 
petroleum  wax  candles  from  the 
People's  Republic  of  China.  One 
importer  requested  in  accordance  with 
§  353.53a(a)  of  the  Commerce 
Regulations  that  we  conduct  an 
administrative  review.  We  published  a 
notice  of  initation  of  the  antidumping 
duty  administrative  review  on 
September  21. 1987  (52  FR  35466).  The 
Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  petroleiun  wax  candles. 
Petroleum  wax  candles  are  currently 
classifiable  under  Tariff  Schedules  of 
the  United  States  item  nimiber  755.25 
and  Harmonized  System  item  number 
3406.00.00. 

The  review  covers  one  third-country 
reseller  of  petroleum  wax  candles  from 
the  People's  Republic  of  China  and  the 
period  February  19. 1986  through  July  31. 
1987. 

The  third-country  reseller.  P  &  C 


Enterprises  (Hong  Kong),  did  not 
respond  to  our  questionnaire.  Therefore, 
the  Department  used  the  best 
information  available  for  this  firm, 
which  was  the  rate  for  all  firms 
published  in  the  antidumping  duty  order 
(51  FR  30686.  August  28. 1986). 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  a  margin  of 
54.21  percent  exists  for  P&C  Enterprises 
(Hong  Kong)  for  the  period  February  19, 
1986  throu^  July  31, 1987. 

Interested  parties  may  request 
disclosure  and/ or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Prehearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  32  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  any  such 
conunents  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  19  CFR 
353.48(b).  a  cash  deposit  of  estimated 
antidumping  duties  based  on  the  above 
margin  shall  continue  to  be  required  for 
all  manufacturers/exporters,  lliis 
deposit  requirement  is  effective  for  all 
shipments  of  Chinese  petroleum  wax 
candles  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.53a. 
Timothy  N.  Betgan, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Dated:  August  16, 1988. 

[FR  Doc  88-19108  Filed  8-22-88;  8:45  am] 

BIUJNQ  COOC  »10-OS-« 


DEPARTMENT  OF  DEFENSE 

Public  Infonnation  Cdtection 
Requirement  Submitted  to  0MB  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number  DoD 
FAR  Supplement,  Part  4.  and  Related 
Clauses;  DD  Forms  2051. 2051-1.  and 
2139;  and  OMB  Control  Number  0704- 
0225. 

Type  of  Request-  Revision. 

Average  Burden  Hours/Minutes  Per 
Response:  7  minutes. 

Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  136,201. 

Annual  Burden  Hours:  27,057. 

Annual  Responses:  196,013. 

Needs  and  Uses:  This  request 
concerns  information  collection 
requirements  related  to  administrative 
matters  (e.g..  Duns  numbers)  and  to 
collect  socioeconomic  data  to  comply 
with  Presidential  Executive  Order  12138. 

Affected  Public:  Businesses  and  other 
for  profit 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Ms.  Eyvette  R. 
Flynn. 

Written  comments  and 
reconmiendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eyvette  R.  Flynn  at  Office  of 
Management  and  Budget  Desk  Officer, 
Room  3235.  New  Executive  Office 
Building.  Washington.  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from:  Ms. 
Rascoe-Harrison.  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Arlington.  Virginia  22202-4302, 
telephone  (202)  746-0933. 
L.M.Bynuiii, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
August  18. 1988. 
[FR  Doc.  88-19064  Filed  8-22-88;  8:45  am] 

BIUJNQ  COW  M10-01-M 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
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following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number: 

DoD  FAR  Supplement,  Part  27. 
Patents,  Data  and  Copyrights;  DD  Form 
882:  and  OMB  Control  Number  0704- 
0240. 

Type  of  Request  Revision. 

Average  Burden  Hours /Minutes  Per 
Response:  84  hours. 

Frequency  of  Response:  Monthly. 

Number  of  Respondents:  16,743. 

Annual  Burden  Hours:  2,382,416. 

Annual  Responses:  18,756. 

Needs  and  Uses:  This  request 
concerns  information  collection  and 
recordkeeping  requirements  related  to 
technical  data,  software  copyrights, 
patents,  and  contracts. 

Affected  Public:  Businesses  and  other 
for  profit. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Ms.  Ey  vette  R. 
Flynn. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eyvette  R.  Flynn  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington.  DC  20503. 

DOD  Clearance  Officer:  Ms.  Pearl 
Rescoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  Ms. 
Rascoe-Harrison,  WHS/DIOR,  1215 
JeiTerson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302, 
telephone  (202)  746-0933. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
August  17, 1988. 
[FR  Doc.  88-19065  Filed  8-22-88;  8:45  am] 

■tUJNQ  CODE  3S10-01-M 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Revised  Record 
System 

AGENCY:  Defense  Logistics  Agency 
(DLA),  Department  of  Defense  (DoD). 

ACTION:  Notice  of  a  revision  of  a  DLA 
system  of  records  for  public  comment. 

summary:  The  Defense  Logistics 
Agency  of  the  Department  of  Defense 
proposes  to  revise  an  existing  system  of 
records  subject  to  the  Privacy  Act  of 
1974. 

DATE:  The  proposed  action  will  be 
effective  without  further  notice  on 
September  22, 1988  unless  comments  are 


received  which  would  result  in  a 
contrary  determination. 
ADDRESS:  Send  any  comments  to  the 
System  Manager  identified  in  the  record 
system  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dave  Henshall,  DLA-XAM,  Defense 
Logistics  Agency,  Cameron  Station, 
Alexandria,  VA  22304-6100,  Telephone: 
202-274-6234,  Autovon:  284-6234. 
SUPPLEMENTARY  INFORMATION:  This 
existing  record  system  was  published  at 
50  FR  22902,  May  29, 1985.  The  revision 
includes  various  modifications  to  the 
basic  text.  The  Defense  Logistics 
Agency  systems  of  records  as 
prescribed  by  the  Privacy  Act  of  1974  (5 
U.S.C.  552a)  have  been  published  in  the 
Federal  Register  as  follows: 

FR  Doc.  85-10237  (50  FR  22897)  May  29, 1985 

(DoD  Compilation) 
FR  Doc.  85-30123  (50  FR  51898)  December  20, 

1985 
FR  Doc.  86-17259  (51  FR  27443)  July  31, 1986 
FR  Doc.  86-19035  (51  FR  30104)  August  22, 

1986 
FR  Doc.  87-21654  (52  FR  35304)  September  18, 

1987 
FR  Doc.  87-22481  (52  FR  37495)  October  7, 

1987 
FR  Doc.  88-03220  (53  FR  04442)  February  16, 

1988 
FR  Doc.  88-06658  (53  FR  09965)  March  28, 

1988 
FR  Doc  88-12863  (53  FR  21511)  )une  8, 1988 
FR  Doc.  88-15473  (53  FR  26105)  July  11. 1988 

This  notice  is  not  within  the  purview 
of  subsection  (o)  of  the  Privacy  Act,  5 
U.S.C.  552a,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
August  17. 1988. 

S160.50  DLA-1 

SYSTEM  NAME: 

Criminal  Incidents/Investigations  File. 

SYSTEM  LOCATION: 

Primary  System — case  files  on  all 
incidents  of  known  or  suspected 
criminal  activity  or  other  serious 
incidents:  Office  of  Command  Security 
and  Office  of  General  Counsel, 
Headquarters  Defense  Logistics  Agency 
(HQ  DLA)  and  field  extension  offices. 
Decentralized  segments — above 
described  files  and  files  of  minor  nature: 
DLA  Primary  Level  Field  Activities 
(PLFAs)  and  six  Secondary  Level  Field 
Activities  (SLFAs).  " 

cateoories  of  individuals  covered  by  the 
system: 

Reports  o'  investigation,  messages, 
statements  of  witnesses,  subjects  and 
victims,  photographs,  laboratory  reports. 


data  collection  reports,  and  other 
related  papers. 

AUTHonrrY  for  maintenance  of  the 
system: 

Section  21,  Internal  Security  of  1950 
(Pub.  L.  831,  81st  Congress).  DoD 
Directive  5105.22.  Defense  Logistics 
Agency,  DoD  Instruction  5240.4, 
Reporting  of  Counterintelligence  and 
Criminal  Violations,  DoD  Directive 
5105.42,  Defense  Investigative  Service, 
and  DoD  Instruction  5505.2,  Criminal 
Investigations  of  Fraud  Offenses. 

PURPOSE(S): 

Information  is  maintained  for  the 
-purpose  of  monitoring  the  progress  of 
investigations,  identification  of  crime 
conducive  conditions,  crime  and  loss 
prevention,  and  preparation  of 
statistical  data  required  by  higher 
authority.  Information  is  used  by:  DLA 
Security  and  General  Counsel 
personnel — to  monitor  progress  of  cases. 
develop  non-personal  statistical  data  on 
crime  and  crime  investigative  support 
for  the  future.  DLA  General  Counsel — 
review  of  all  available  remedies.  DLA 
supervisors  and  managers — to 
determine  appropriate  action  against 
DLA  employees  in  cases  of  their 
involvement. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  referred  to  local, 
state,  or  Federal  law  enforcement 
agencies  when  the  information  indicates 
a  violation  of  local,  state  or  federal 
laws.  See  also  blanket  routine  uses  set 
forth  at  the  beginning  of  this  agency's 
listing  of  records  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  maintained  in  combination  of 
paper  and  automated  files. 

retrievabiltty: 

Hardcopy  records  filed 
chronologically  by  DLA  case  number 
and  cross  indexed  to  a  card  index  file. 
Indexed  by  name  of  the  individual  or 
firm  involved.  Automated  records  are 
retrievable  by  name  of  the  individual  or 
firm,  DLA  case  number,  PLFA  number  or 
activity  code. 

SAFEGUARDS: 

Records,  as  well  as  computer 
terminals,  are  maintained  in  areas 
accessible  only  to  DLA  Security  and 
Office  of  General  Counsel  personnel.  In 
addition,  access  to  a  retrieval  from 
computerized  files  is  limited  to 
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authorized  users  and  is  password 
protected. 

RCTOmON  AND  OlSrOSAL: 

Paper  records  from  external  law 
enforcement  and  investigative 
organizations  are  destroyed  5  years 
after  the  receipt  of  a  final  report  in  each 
case,  or  when  no  longer  needed, 
whichever  is  later.  Criminal 
investigative  reports  generated  by  DLA 
investigators/detectives  are  retained  for 
25  years,  either  in  hard  copy  or 
microfiche,  as  recommended  by  the  DIS 
Defense  Central  Investigation  Lidex 
(DCIL).  Automated  records  are  retained 
for  10  years  in  the  on-line  mode  and 
then  transferred  to  magnetic  tape  with 
retention  of  25  years. 

SYSTEM  MANAOEIl(S)  ANO  AOORESS: 

Staff  Director,  Office  of  Command 
Security,  DLA;  Heads  of  PLFAs  and 
SLFAs. 

NonncATiON  noccDum: 

Written  or  personal  requests  for 
information  may  be  directed  to  the 
SYSMANAGER. 

RCCONO  ACCESS  phocedure: 

Official  mailing  addresses  of  the 
SYSMANAGERS  are  in  the  Department 
of  Defense  Directory  in  the  appendix  to 
the  DLA  systems  notice.  Written 
requests  for  information  should  contain 
the  full  name,  current  address  and 
telephone  numbers  of  the  individual.  For 
personal  visits,  the  individial  should  be 
able  to  provide  some  acceptable 
identification,  that  is,  driver's  license, 
employing  office  identification  card,  and 
give  some  verbal  information  that  could 
be  verified  with  the  file. 

conteshnq  nEcom  mocEouHES: 

DLA's  rules  for  contesting  contents  as 
well  as  appealing  initial  determinations 
by  the  individual  concerned  may  be 
obtained  from  the  SYSMANAGERS. 

RECONO  SOURCE  CATEOORIES: 

Reports  of  investigations  by  DLA 
investigators.  Security  Officer,  Federal, 
State,  and  local  law  enforcement  and 
investigative  agencies. 

EXEMmoNS  claimed  for  the  system: 

Parts  of  this  system  may  be  exempt 
under  Title  5  U.S.C.  552a(k)(2)  as 
applicable.  Agency  rules  pertaining  to 
this  exemption  are  set  forth  both  in 
Appendix  C  of  32  CFR  Part  1286  and 
DLA  Regulation  6400.21.  For  additional 
information,  contact  the  System 
Manager. 
[FR  Doc.  88-19066  Filed  8-22-88;  8:45  am] 

nUJNQ  CODE  MtO-01-M 


DEPARTMENT  OF  EDUCATION 

Propoted  Information  CoUection 
Requests 

AQENCY:  Department  of  Education. 

ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  22, 1988. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education.  400  Maryland 
Avenue  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  B.  Webster,  (202)  732-3915. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  "The  affected  public;  (5) 
Reporting  burden;  and /or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  Invites  public  comment  at  the 
address  specified  above.  Copies  of  the 


requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  August  18, 1988. 
Carlos  U.  Rice, 

Director  for  Office  of  Information  Resources 
MangemenL 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision 

Title:  Financial  Status  and  Performance 
Report  Forms  for  the  Veterans 
Education  Outreach  Program  (VEOP) 

Affected  Public:  Non-profit  institutions 

Frequency:  Annually 

Reporting  Burden: 
Responses:  600 
Burden  Hours:  1.200 

Recordkeeping: 
Recordkeepers:  600 
Burden  Hours:  600 

Abstract:  Institutions  of  higher 
education  that  have  participated  in 
the  Veterans  Education  Outreach 
Program  are  to  submit  these  reports  to 
the  Department.  The  Department  uses 
the  information  to  assess  the 
accomplishments  of  project  goals  and 
objectives,  and  to  aid  in  effective 
program  management. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension 

Title:  Performance  Report  under  the 
Law  School  Clinical  Experience 
Program 

Affected  Public:  Non-profit  institutions 

Frequency:  Annually 

Reporting  Burden: 
Responses:  66 
Burden  Hours:  198 

Recordkeeping: 
Recordkeepers:  66 
Burden  Hours:  198 

Abstract  Accredited  law  schools  that 
have  participated  in  the  Law  School 
Clinical  Experience  Program  are  to 
submit  this  report  to  the  Department. 
The  Department  uses  the  information 
to  assess  the  accomplishments  of 
project  goals  and  objectives,  and  to 
aid  in  effective  program  management. 

[FR  Doc.  88-19115  Filed  8-22-88;  8:45  am) 

MLUNQ  CODE  4000-01-M 


Office  Of  Elementary  and  Secondary 
Education;  Intent  To  Repay  to  the  New 
Jersey  State  Department  of  Education 
Funds  Recovered  as  a  Result  of  Final 
Audit  Determinations 

agency:  Department  of  Education. 
ACTION:  Notice  of  intent  to  award 
grantback  funds. 

SUMMARY:  Under  section  456  of  the 
General  Education  Provisions  Act 
(GEPA),  the  U.S.  Secretary  of  F.ducation 


(Secretary)  intends  to  repay  to  the  New 
jersey  State  Department  of  Education, 
the  State  educational  agency  (SEA),  an 
amount  equal  to  75  percent  of  the  ^ds 
recovered  by  the  U.S.  Department  of 
Education  (Department)  as  a  result  of 
fmal  audit  determinations.  This  notice 
describes  the  SEA's  plan,  submitted  on 
behalf  of  the  Paterson  School  District 
(PSD),  the  local  educational  agency 
(LEA),  for  the  use  of  the  repaid  funds 
and  the  terms  and  conditions  under 
which  the  Secretary  intends  to  make 
those  funds  available.  The  notice  invites 
comments  on  the  proposed  grantback. 
date:  All  written  comments  must  be 
received  on  or  before  September  22, 
1968. 

ADDRESS:  All  comments  should  be 

addressed  to  Dr.  James  Spillane, 

Director,  Division  of  Program  Support, 

Compensatory  Education  Programs,  U.S. 

Department  of  Education,  400  Maryland 

Avenue  SW.  (Room  2043,  MS-6278). 

Washington.  DC  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  James  Spillane.  Telephone:  (202) 

732-4692. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Department  has  recovered 
$93,247,  plus  accrued  interest,  from  the 
New  Jersey  SEA  in  satisfaction  of 
claims  arising  from  two  separate  audits 
conducted  by  the  Department's  Office  of 
Inspector  General. 

The  claims  involved  the  SEA's 
administration  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (Title  I]  and  Chapter  1  of  the 
Education  ConsoUdation  and 
Improvement  Act  of  1981  (Chapter  1), 
programs  that  addressed  the  special 
educational  needs  of  educationally 
deprived  children  in  areas  with  high 
concentration  of  children  from  low- 
income  families.  Specifically,  the 
Department's  March  12, 1985  final  audit 
determination  foimd  that  during  fiscal 
years  (FYs)  1981  and  1982  Tide  I  funds 
had  been  spent  in  PSD  in  violation  of  the 
supplement,  not  supplant  requirement  of 
section  126(c)  of  Title  I.  The  requirement 
provided  that  Title  I  funds  supplement, 
and  not  supplant  State  and  local  funds 
and  be  expended  to  meet  needs  left 
unmet  by  funds  available  from  those 
sources. 

In  a  JIuly  23, 1986  final  audit 
determination,  the  Department  found 
that  the  1983-84  financial  report  of  PSD 
contained  excess  claims  against  Chapter 
1  in  the  amount  of  $36,967.  This  was  in 
violation  of  34  CFR  200.56  (1983).  which 
provided  that  an  LEA  could  receive  Title 
I  funds  only  if  it  used  fiscal  control  and 
funds  accounting  procedures  to  ensure 


proper  disbursement  of  and  accounting 
for  Chapter  1  funds. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA,  20  U.S.C, 
1234e(a),  provides  that  whenever  the 
Secretary  has  recovered  funds  following 
a  final  audit  determination  with  respect 
to  an  applicable  program,  the  Secretary 
may  consider  those  funds  to  be 
additional  funds  available  for  the 
program  and  may  arrange  to  repay  to 
the  SEA  or  LEA  affected  by  that 
determination  an  amount  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary  may  enter  into  this 
"grantback"  arrangement  if  the 
Secretary  determines  that  the — 

(1)  Practices  and  procedures  of  the 
SEA  or  LEA  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
the  SEA  or  LEA  is,  in  all  other  respects, 
in  compliance  with  the  requirements  of 
the  applicable  program; 

(2)  SEA  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  that  meets  the 
requirements  of  the  progreim,  and,  to  the 
extent  possible,  benefits  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  audit  exception;  and 

(3)  Use  of  funds  to  be  awarded  under 
the  grantback  arrangement  in 
accordance  with  the  SEA's  plan  would 
serve  to  achieve  the  purposes  of  the 
program  under  which  the  funds  were 
originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  456(a)(2)  of  GEPA. 
the  SEA  has  applied  for  a  grantback  of 
$69,935  and  has  submitted  a  plan  on 
behalf  of  PSD  for  use  of  the  grantback 
funds  to  meet  the  special  educational 
needs  of  educationally  deprived 
children  in  programs  administered  under 
Chapter  1  of  the  Education 
Consolidation  and  Improvement  Act  of 
1981.  20  U.S.C.  3801  et  seq.  The  first  final 
audit  determination  against  the  SEA 
resulted  from  improper  expenditures  of 
Title  I  funds,  whereas  the  second  audit 
determination  involved  excess  claims 
against  Chapter  1,  which  has  superseded 
Title  I.  The  SEA's  proposal  reflects  the 
requirements  in  Chapter  1 — a  program 
similar  to  Title  I,  designed  to  serve 
educationally  deprived  children  in  low- 
income  areas. 

The  SEA's  plan  proposes  that  the  PSD 
will  use  the  grantback  funds  to  provide 
concentrated,  computer-assisted 
instruction  for  300  currently 
participating  Chapter  1  students  who  are 
the  most  severely  deficient  in  reading 
and  writing  and/ or  mathematics,  after 


school  for  two  hours  a  day  four  days  a 
week.  While  the  program  will  focus  on 
computer-assisted  instruction,  teachers 
will  also  provide  direct  instruction  to 
small  groups  according  to  identified 
deficiencies.  According  to  the  plan, 
$42,210  of  the  grantback  will  be  used  to 
purchase  20  computers,  and  the 
remaining  $27,725  will  be  used  to  pay  for 
teachers'  salaries  and  benefits.  Students 
will  participate  in  motivational  activities 
to  improve  attendance  and  strengthen 
self-esteem.  The  program  will  be 
provided  for  eight  weeks  in  September 
and  October  1988.  The  computers  that 
will  be  purchased  with  grantback  funds 
will  also  be  used  by  eligible  students  in 
PSD's  regular  school  year  1988-89 
Chapter  1  program.  Eligible  Chapter  1 
students  from  nonpublic  schools  will  be 
provided  the  opportunity  and  will  be 
encouraged  to  participate  in  the  after- 
school  program. 

D.  The  Secretary's  Determinations 

The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  the  SEA.  Based 
upon  that  review,  the  Secretary  has 
determined  that  the  conditions  under 
section  456  of  GEPA  have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  fit)m 
taking  appropriate  administrative 
action. 

E.  Notice  of  the  Secretary's  Intent  to 
Enter  Into  a  Grantback  Airangement 

Section  456(d)  of  GEPA  requires  that, 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  pubhsh  in 
the  Federal  Register  a  notice  of  intent  to 
do  so,  and  the  terms  and  conditions 
imder  which  the  payment  will  be  made. 

In  accordance  with  section  456(d)  of 
GEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  the  New  Jersey  SEA  imder  a 
grantback  arrangement.  The  grantback 
award  would  be  in  the  amount  of 
$69,935,  which  is  75  percent — the 
maximum  percentage  authorized  by  the 
statute — of  the  amount  paid  by  the  State 
(less  interest)  to  the  Department  as  a 
result  of  the  audits. 

F.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Would  Be  Made 

The  SEA  and  LEA  agree  to  comply 
with  the  following  terms  and  conditions 
under  which  payment  under  a  grantback 
arrangement  would  be  made: 
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(1)  The  funds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  that  the  SEA  submitted 
and  any  amendments  to  that  plan  that 
are  approved  in  advance  by  the 
Secretary;  and 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
by  the  Secretary. 

(2]  In  accordance  with  section  456(c) 
of  GEPA  and  the  SEA's  plan,  the  funds 


use  of  the  repaid  funds  and  the  terms 
and  conditions  under  which  the 
Secretary  intends  to  make  those  funds 
available.  The  notice  invites  comments 
on  the  proposed  grantback. 
DATC:  All  written  conunents  must  be 
received  on  or  before  September  22, 
1988. 

ADDRESS:  All  comments  should  be 
addressed  to  Dr.  ]ames  Spillane. 
Director,  Division  of  Program  Support, 
Compensatory  Edcuation  Programs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.  (Room  2043,  MS-6276). 
Washington,  DC  20202. 


received  under  the  grantback  v^-^for  further  information  CONTACT 


arrangement  for  the  purchase  of 
computers  ($42,210)  must  be  obligated 
by  September  30, 1988,  and  the 
remaining  $27,725  must  be  obligated  by 
September  30, 1989. 

(3)  The  SEA,  on  behalf  of  the  LEA, 
will,  not  later  than  January  1, 1989, 
submit  a  report  to  the  Secretary  that — 

(a)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget;  and 

(b)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

Dated:  August  17. 1988. 
William  ].  Bennett 
Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.010.  Educationally  Deprived 
Children — Local  Educational  Agencies] 

[FR  Doc.  88-19112  Filed  8-22-88;  8:45  am] 
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Office  of  Elementary  and  Secondary 
Education;  Intent  To  Repay  to  the  New 
York  State  Education  Department 
Funds  Recovered  as  a  Result  of  a  Final 
Audit  Determination 

agency:  Department  of  Education. 
action:  Notice  of  intent  to  award 
grantback  funds. 

SUMMARY:  Under  section  456  of  the 
General  Edcuation  Provisions  Act 
(GEPA),  the  U.S.  Secretary  of  Education 
(Secretary)  intends  to  repay  to  the  New 
York  State  Education  Department,  the 
State  educational  agency  (SEA), 
$768,600  of  the  $1,110,718  recovered  by 
the  U.S.  Department  of  Education 
(Department)  as  a  result  of  a  final  audit 
determination.  This  notice  describes  the 
SEA's  plan,  submitted  on  behalf  of  the 
New  York  City  Board  of  Education,  the 
local  educational  agency  (LEA),  for  the 


-Dr.  James  Spillane.  Telephone:  (202) 
732-4694. 
SUPPIEMENTARY  INFORMATION: 

A.  Background 

The  Department  has  recovered 
$1,110,718  from  the  New  York  SEA  in 
satisfaction  of  claims  arising  from  an 
audit  covering  fiscal  years  (FYs)  1980 
through  1982. 

The  claims  involved  the  SEA's 
administration  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (Title  I),  a  program  that 
addressed  the  special  educational  needs 
of  educationally  deprived  children  in 
areas  with  high  concentrations  of 
children  from  low-income  families. 
Specifically,  the  Department's  final 
audit  determination  found  that  contrary 
to  the  provisions  of  20  U.S.C.  2736(b), 
the  LEA  used  $85,918  of  Title  I  funds  to 
pay  more  than  the  excess  costs  of 
guidance  counselor  services  that  the 
IRA  provided  as  a  substitute  for  regular 
counselor  services  that  Title  I  children 
would  have  otherwise  received.  The 
Department's  final  audit  determination 
also  found  that  contrary  to  the 
provisions  of  20  U.S.C.  2734(a)  and  the 
cost  principles  in  Appendix  C  of  34  CFR 
Part  74,  the  LEA  improperly  used 
$1,372,000  to  pay  the  salaries  of  high 
school  educational  assistants  who  did 
not  devote  full  time  to  the  Title  I 
program. 

The  refund  demand  of  $1,427,918 
($85,918+  $1,372,000)  was  reduced  to 
$1,110,718  as  a  result  of  additional 
information  provided  by  the  SEA  The 
SEA  has  repaid  the  hill  $1,110,718  owed 
in  this  matter. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA,  20  U.S.C. 
1234e(a),  provides  that  whenever  the 
Secretary  has  recovered  funds  following 
a  final  aduit  determination  with  respect 
to  an  applicable  program,  the  Secretary 
may  consider  those  funds  to  be 
additional  funds  available  for  the 
program  and  may  arrange  to  repay  to 


the  SEA  or  LEA  affected  by  that 
determination  an  amount  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary  may  enter  into  this 
"grantback"  arrangement  if  the 
Secretary  determines  that  the — 

(1)  Practices  and  procedures  of  the 
SEA  or  LEA  that  resulted  in  the  aduit 
determination  have  been  corrected,  and 
the  SEA  or  LEA  is,  in  all  other  respects, 
in  compliance  with  the  requirements  of 
the  applicable  program; 

(2)  SEA  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrcmgement  which  meets  the 
requirements  of  the  program,  and,  to  the 
extent  possible,  benefits  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditiu^s  that 
resulted  in  the  aduit  exception;  and 

(3)  Use  of  funds  to  be  awarded  under 
the  grantback  arrangement  in 
accordance  with  the  SEA's  plan  would 
serve  to  achieve  the  purposes  of  the 
program  under  which  the  funds  were 
orginally  granted. 

C  Plan  for  Use  of  Funds  Awarded  Under 
a  Gi-antback  Airangemont 

Pursuant  to  section  456(a)(2)  of  GEPA. 
the  SEA  has  applied  for  a  grantback  of 
$768,600  and  has  submitted  a  plan  on 
behalf  of  the  LEA  for  use  of  the 
grantback  funds  to  meet  the  special 
educational  needs  of  educationally 
deprived  children  in  programs 
administered  under  Chapter  1  of  the 
Education  ConsoUdation  and 
Improvement  Act  of  1981.  20  U.S.C.  3801 
et  seq.  The  final  audit  determination 
against  the  SEA  resulted  from  improper 
expenditures  of  Title  I  funds.  However, 
since  Chapter  1  superseded  Title  I,  the 
SEA's  proposal  reflects  the  requirements 
in  Chapter  1 — a  program,  similar  to  Title 
I.  designed  to  serve  educationally 
deprived  children  in  low-income  areas. 

The  SEA's  plan  proposes  that  the  LEA 
would  use  the  grantback  funds  to 
pim:hase  instructional  materials  and 
supplies  for  the  school  year  1988-89 
regular  Chapter  1  program.  As  a  result, 
the  regular  Chapter  1  funds  could  be 
used  by  the  LEA  to  employ  15  additional 
teachers  to  meet  reading  and  writing 
remedial  needs  of  approximately  2,550 
educationally  disadvantaged  children. 
The  grantback  funds  would  make  it 
possible  to  provide  vital  compensatory 
education  assistance  to  eligible  Chapter 
1  students  who  in  the  absence  of  such 
funds  would  not  receive  Chapter  1 
assistance. 

The  instructional  materials  and 
supplies  purchased  with  grantback 
funds  would  augment  the  Chapter  1 
Reading/Writing  Program  in  65  Chapter 
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1  high  schools.  These  materials  and 
supplies  have  been  identified  as  the 
resources  necessary  to  implement  the 
school  year  1988-89  regular  Chapter  1 
program.  Through  Chapter  1,  high  school 
students  identified  as  in  need  of 
remediation  are  provided  with  the  basic 
skills  to  allow  them  to  experience 
success  in  the  regular  high  school 
program  and,  ultimately,  to  fimction  in 
society  as  productive  citizens. 

D.  The  Secretary's  Detetminatioiis 

The  Secretary  has  carefiilly  reviewed 
the  plan  submitted  by  the  SEA.  Based 
upon  that  review,  the  Secretary  has 
determined  that  the  conditions  imder 
section  456  of  GEPA  have  been  met 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  fit)m 
taking  appropriate  administrative 
action.  In  finding  that  the  conditions  of 
section  456  of  GEPA  have  been  met,  the 
Secretary  makes  no  determinations 
concerning  any  pending  audit 
recommendations  or  final  audit 
determinations. 

E.  Notice  of  the  Secretary's  Intent  To 
Enter  Into  a  Grantback  Airangement 

Section  456(d)  of  GEPA  requires  that, 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent  to 
do  so,  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  section  456(d)  of 
GEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  the  New  York  SEA  under  a 
grantback  arrangement.  The  grantback 
award  would  be  in  the  amount  of 
$768,600,  which  is  within  the  range 
authorized  by  the  statute. 

F.  Toms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Would  Be  Made 

The  SEA  and  LEA  agree  to  comply 
with  the  following  terms  and  conditions 
under  which  payment  under  a  grantback 
arrangement  would  be  made: 

(1)  The  funds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 


(a)  All  appUcable  statutory  and 
regulatory  requirements; 

(b)  The  plan  that  the  SEA  submitted 
and  any  amendments  to  that  plan  that 
are  approved  in  advance  by  the 
Secretary;  and 

(c)  llie  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
by  the  Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30, 1968,  in 
accordance  with  section  456(c)  of  GEPA 
and  the  SEA's  plan. 

(3)  The  SEA  on  behalf  of  the  LEA. 
will,  not  later  than  January  1, 1988, 
submit  a  report  to  the  Secretary  which — 

(a)  Indicates  that  the  funds  awarded 
imder  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget,  and 

(b)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

Dated:  August  17, 1988. 

WiDiun  J.  Bamiett, 

Secretary  of  Education. 
(Catalog  of  Federal  Domestic  Assistant 
Number  84.010,  Educationally  Deprived 
Children — Local  Educational  Agencies] 
[FR  Doc.  88-19111  Filed  8-22-88;  8:45  am] 
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Notice  Inviting  Applications  for  New 
Awards  Under  ttie  Research  In 
Education  of  tlie  Handicapped 
Program  for  Fiscal  Year  1989 

CFDA  No.:  84.023 

Purpose:  To  assist  research  and 
related  purposes,  and  to  conduct 
research,  surveys,  or  demonstrations, 
relating  to  the  education  of,  and  early 
intervention  services  for,  infants, 
toddlers,  children  and  youth  with 
handicaps. 

Applications  Available:  August  31, 
1988. 

Applicable  Regulations:  (a)  The 
Research  in  Education  of  the 
Handicapped  Program  Regulations,  34 
CFR  Part  324,  as  amended  by  52  FR 

Research  PRtoRiriES  for  Fiscal  Year  1989 


43482-43483  (November  12. 1987);  and 
[b]  the  Education  Department  General 
Administrative  Regulations,  34  CFR 
Parts  74.  75,  77,  and  78. 

General:  In  accordance  with  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.105(c){3].  the  Secretary  gives 
an  absolute  preference  under  the 
Research  in  Education  of  the 
Handicapped  program  for  Fiscal  Year 
1989  to  applications  that  respond  to  the 
following  priorities;  that  is,  the 
Secretary  will  select  for  funding  only 
those  applications  proposing  projects 
that  meet  one  of  these  priorities.  The 
Secretary  has  selected  these  priorities 
from  the  list  of  authorized  projects  set 
forth  in  34  CFR  324.10.  All  applications 
submitted  will  be  evaluated  using  the 
selection  criteria  at  {  324.31  for  research 
projects. 

Priority  1 — Field-Initiated  Research 
Projects 

This  priority  provides  support  for  a 
broad  range  of  field-initiated  research 
projects  focusing  on  the  education  of, 
and  early  intervention  services  for, 
infants,  toddlers,  children,  and  youth 
with  handicaps  consistent  with  the 
purposes  of  the  program  as  stated  in  34 
CFR  324.1.  This  priority  allows  projects 
to  address  problems  identified  by 
researchers/investigators  in  the  field. 

Priority  2 — Student-Initiated  Research 

The  priority  provides  support  for  a 
broad  range  of  student-initiated 
research  projects  focusing  on  the 
education  of,  and  early  intervention 
services  for,  infants,  toddlers,  children, 
and  youth  with  handicaps  consistent 
with  the  purposes  of  the  program  as 
stated  in  34  CFR  324.1. 

The  Secretary  particularly  encourages 
applications  for  short  term  projects  (up 
to  18  months)  that  will  develop  research 
skills  in  post-secondary  students.  The 
Secretary  further  encourages 
applications  that,  while  developed  by 
the  student,  will  identify  a  principal 
investigator  who  will  serve  as  a  mentor 
to  the  student/researcher.  However,  in 
accordance  with  34  CFR  75.105(c)(1), 
applications  that  meet  the  criteria 
discussed  in  this  paragraph  will  not  be 
given  a  competitive  or  absolute 
preference  over  other  applications. 


Title  and  CFDA  Number 

Deadline  tor 
transiiiillal  o( 
applications 

Availat)le 
funds 

Estimated  range  of 
awards 

Estiniated       Estimated 
size  of         numoer  of 
awards           awards 

Project 
period  m 
mortttw 

FWd-Ntiated  Research  Projects  (CFDA  No.  84.023C) 

Oct  17,  1988 

Mar.  3,  1988 

S1 .200.000 
$125,000 

$30.000-$1 30,000 
$3.000-$1 2.000 

$108,000 
$8,000 

12 

15 

Up  to  60. 

Student-Initiated  Researcti  Projects  (CFDA  No.  S4.023B) 

Up  to  18. 
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Contact  Person:  Linda  Glidewell,  U.S. 
Department  of  Education,  Office  of 
Special  Education  Programs,  Division  of 
Innovation  and  Development,  400 
Maryland  Avenue  SW.  (Switzer 
Building,  Room  3094-^/S  2313), 
Washington,  DC  20202,  Telephone:  (202) 
732-1099. 


I  Authority:  20  U.S.C  1441-1444. 
Dated:  August  18, 198& 
MadalaJna  Will. 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  8&-19113  Filed  8^22-68;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Avalability  of  Envtronmental 
AiMMment  and  Rnding  of  No 
Significant  Impact  Incorporating 
Floodplain  Statement  of  FIndlnga; 
Remedial  Action  at  the  Green  River 
Uranium  Mill  Talllnga  Site,  Green  River, 
UT 

AQENCV:  Department  of  Energy  (DOE). 
action:  Notice  of  availabiUty  of 
Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact 
(FONSI)  incorporating  Floodplain 
Statement  of  Fmdings. 

summary:  The  DOE  has  published  an 
Environmental  Assessment  of  Remedial 
Action  at  the  Green  River  Uranium  Mill 
Tailings  Site,  Green  River,  Utah  (DOE- 
EA-0343],  for  the  proposed  remedial 
action  on  residual  radioactive  materials 
at  the  inactive  uranium  mill  site  near 
Green  River,  Utah.  On  the  basis  of  the 
analyses  in  the  EA  the  DOE  has 
determined  that  the  proposed  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  hiunan  envminment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  (NEPA)  of  1969  (42  U.S.G 
4321  et  seq.)  and  has  issued  a  FONSI 
which  appears  immediately  following 
this  notice.  The  DOE  has  also  prepared 
a  Floodplain  Assessment  as  part  of  the 
EA  The  EA  is  available  for  public 
review. 

Background 

The  Green  River  tailings  site  is  in 
Grand  County,  Utah,  0.5  miles  southeast 
of  the  town  of  Green  River.  The  uranium 
mill  tailings  were  produced  from 
processing  uranium  ore  for  sale  to  the 
Atomic  Energy  Commission,  a 
predecessor  of  the  DOE,  by  the  Union 
Carbide  Corporation,  whidh  built  and 
operated  the  mill  fixim  1958-1961.  The 
tailings  remaining  from  the  operations 
now  rest  in  a  pile  covering 


approximately  8  acres  of  the  48-acre 
designated  site. 

In  1978,  the  U.S.  Congress  passed  the 
Uranium  Mill  Tailings  Radiation  Control 
Act.  Pub.  L  95-604.  In  this  Act,  the 
Congress  found  that  uranium  mill 
tailings  may  pose  a  potential  radiation 
health  hazard.  It  authorized  the  DOE  to 
carry  out  remedial  action  at  each  site  in 
cooperation  with  other  Federal  agencies 
and  with  the  States  or  Indian  tribes 
affected  by  the  action.  It  gave  to  the 
Nuclear  Regulatory  Commission  (NRC] 
responsibility  for  consulting  with  the 
DOE  over  a  range  of  subjects  concerning 
conduct  of  remedial  action,  for 
concurring  with  the  selected  remedial 
action  and  with  any  cooperative 
agreement  with  a  State  or  Indian  tribe, 
and  for  licensing  the  maintenance  of 
each  tailings  disposal  site  after  the 
remedial  action  is  completed.  In 
addition,  the  Enviroiunental  Protection 
Agency  (EPA)  was  given  the 
responsibility  to  set  standards  to  protect 
public  health,  safety,  and  the 
environment  at  the  disposal  sites. 

In  accordance  with  Pub.  L  95-604,  the 
DOE  designated  24  sites  for  remedial 
action.  One  of  these  sites  is  the  inactive 
processing  site  near  Green  River,  Utah. 
The  EPA  issued  standards  (40  CFR  Part 
192]  for  remedial  actions  at  inactive 
uranium  processing  sites  on  January  5, 
1983  (48  FR  590). 

Scope  of  EA 

The  EA  evaluates  the  no-action 
alternative  and  two  alternatives  for 
minimizing  the  potential  public  health 
hazards  associated  with  the  Green  River 
site:  (1)  Decontaminate  the  buildings  at 
the  mill  site  and  relocate  the  radioactive 
wastes  from  the  existing  tailings  pile 
and  other  contaminated  material  to  an 
area  600  feet  south  of  the  existing 
tailings  pile  for  permament  stabilization 
on  site--(the  proposed  action);  (2)  and 
stabilize  the  wastes  on  the  site  at  the 
existing  tailings  site  location.  The 
impacts  of  these  three  alternatives  are 
assessed  in  terms  of  effects  on  radiation 
levels,  health  effects,  air  quality,  soils 
and  mineral  resources,  surface  water 
and  groundwater  resources,  ecosystems, 
land  use,  sound  levels,  cultural 
resources,  population  and  employment 
housing  and  community  services, 
economic  structures,  energy  and  water 
consumption,  transporation  networks, 
and  non-radiological  accidents. 

Availability  of  the  EA  and  FONSI 

Copies  of  the  EA  and  FONSI  have 
been  distributed  to  Federal,  State.  Tribal 
and  local  agencies  and  to  organizations 
and  individuals  known  to  be  interested 
in  the  Green  River  remedial  action 
project.  Additional  copies  may  be 


obtained  frx)m  the  Project  Manager, 
Uranimn  Mill  Tailings  Remedial  Action 
Project  Office,  U.S.  Department  of 
Energy,  5301  Central  Avenue  NE.,  Suite 
1720,  Albuquerque,  New  Mexico,  87108. 
nione:  (505)  844-3941. 

Copies  of  the  EA  and  FONSI  are 
available  for  public  inspection  at  the 
following  locations: 

College  of  Eastern  Utah,  451  East  400 

North,  Price,  UT  84501 
Bringham  Young  University  Library, 

1368  HELL,  Provo,  UT  84602 
Utah  State  University  Library,  2159 

South  300  West,  Salt  Uke  City.  UT 

84115 
University  of  Utah,  Marriott  Library, 

Salt  Lake  City,  UT  84112 
Freedom  of  Information  Reading  Room, 

Room  lE-190,  Forrestal  Building,  U.S. 

Department  of  Energy,  1000 

Independence  Avenue  SW., 

Washington,  DC  20585 
Library,  Oak  Ridge  Operations  Office, 

Federal  Building,  Oak  Ridge,  TN  37830 
Green  River  Library,  85  South  Long 

Street.  Green  River  UT  84525 
Utah  State  University,  Merrill  Library, 

Logan,  UT  84322 
Grand  County  Library,  37  South  100 

East,  Moab,  UT  84532 
University  of  Illinois,  1408  West  Gregory 

Drive,  Document  Library,  Room  2000, 

Urbanana,  IL  61801 
Stewart  Library— 2901,  Weber  State 

College,  3750  Harrison  Blvd.,  Ogden, 

UT  84408 
Library,  Richland  Operations  Office 

Federal  Building.  Richland,  WA  99352 
Library,  Savannah  River  Operations, 

Savannah  River  Plant,  Aken.  SC 

29801 
U.S.  Department  of  Energy,  Grand 

Junction  Library,  P.O.  Box  2567,  Grand 

Junction,  CO  81502 
Library,  Chicago  Operations  Office,  9800 

South  Cass  Avenue,  Argonne,  IL  60439 
Library,  Idaho  Operations  Office,  550 

Second  Street,  Idaho  Falls,  ID  83401 

Issued  in  Washington,  DC  July  27, 1988. 
John  E.  Baublitz, 

Acting  Director,  Office  of  Remedial  Action 
and  Waste  Technology,  Office  of  Nuclear 
Energy. 
[FR  Doc.  88-19121  Filed  8-22-88;  8:45  am] 
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action:  Finding  of  No  Significant  Impact 
(FONSI)  and  Floodplain  Statement  of 
Findings. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  has  prepared  an 
environmental  assessment  (EA)  (DOE/ 
EA-0343)  on  the  proposed  remedial 
action  at  the  inactive  uranium  mill 
tailings  site  near  Green  River,  Utah. 
Based  on  the  analyses  in  the  EA,  which 
is  available  upon  request,  the  DOE  has 
determined  that  the  proposed  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  (NEPA)  of  1969  (42  U.S.C. 
4321  et  seq.].  Therefore,  the  preparation 
of  an  environmental  impact  statement 
(EIS)  is  not  required.  The  DOE  has  also 
prepared  a  Floodplain  Assessment  as 
part  of  the  EA.  This  assessment  is 
prepared  pursuant  to  Executive  Orders 
11988  and  11990,  and  10  CFR  Part  1022, 
Compliance  with  Floodplain/Wetlands 
Environmental  Review  Requirements. 

Under  authority  granted  by  the 
Uranium  Mill  Tailings  Radiation  Control 
Act  (UMTRCA)  of  1978  (Pub.  L.  95-604 
dated  November  8, 1978),  the  U.S. 
Department  of  Energy  (DOE)  proposes 
to  clean  up  the  residual  radioactive 
wastes  and  other  contaminated 
materials  at  the  inactive  uranium  mill 
tailings  site  located  at  Green  River, 
Utah.  The  proposed  action  will  move 
and  stabilize  the  radioactive  wastes 
according  to  a  plan  to  be  concurred  in 
by  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  the  State  of 
Utah. 

Background 

On  November  8, 1978,  the  Uranium 
Mill  Tailings  Radiation  Control  Act 
(UMTRCA),  Pub.  L.  95-604  (PL95-604), 
was  enacted  in  order  to  address  a 
Congressional  finding  that  uranium  mill 
tailings  located  at  inactive  processing 
sites  may  pose  a  potential  and 
significant  radiation  health  hazard  to  the 
public.  Title  I  of  the  UMTRCA 
authorized  the  DOE  to  enter  into 
cooperative  agreements  with  affected 
states  or  Indian  tribes  to  clean  up  those 
inactive  sites  contaminated  with 
uranium  mill  tailings  and  required  the 
Secretary  of  the  DOE  to  designate  sites 
to  be  cleaned  up.  On  November  8, 1979, 
DOE  desisDRted  24  inactive  processing 
sites  for  remedial  action  under  Title  I  of 
the  UMTRCA  including  the  inactive 
uranium  mill  tailings  site  near  Green 
River,  Utah  (44  FR  74892). 

The  UMTRCA  also  required  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  promulgate  standards  for  remedial 
action  at  all  inactive  mill  sites.  The 


purpose  of  these  standards  is  to  protect 
the  public  health  and  safety  and  the 
environment  from  radiological  and 
nonradiological  hazards  associated  vdth 
residual  radioactive  materials  at  the 
sites.  The  final  standards  (40  CFR  Part 
192)  were  published  on  January  5, 1983, 
and  became  effective  on  March  7, 1983. 
However,  on  September  3, 1985,  the  U.S. 
10th  Circuit  Court  of  Appeals  remanded 
groundwater  standards  40  CFR 
192.2(a)(2)-(3).  Proposed  standards  were 
issued  by  EPA  on  September  23, 1987. 
Under  UMTRCA,  the  DOE  must  comply 
with  the  proposed  standards  imtil 
standards  are  promulgated  in  final  form. 
As  a  result,  remedial  action  taken  with 
regard  to  the  Green  River  site  would  not 
preclude  subsequent  design 
enhancements  if  needed  to  achieve 
compliance  and  would  not  limit  the 
selection  of  reasonable  groundwater 
restoration  methods  that  may  be 
necessary  when  final  standajds  are 
promulgated.  When  the  final  EPA 
standards  are  promulgated,  the  DOE 
will  evaluate  the  groundwater 
protection  requirements  and  undertake 
such  action  as  is  necessary  to  ensure 
that  the  final  standards  are  met.  The 
need  for  and  extent  of  aquifer 
restoration  will  be  evaluated  in  a 
separate  NEPA  process. 

Under  the  UMTRCA,  all  remedial 
actions  must  be  selected  and  performed 
with  the  concurrence  of  the  NRC.  The 
NRC  has  not  and  does  not  intend  to 
issue  regulations  appUcable  to  the  Title  I 
remedial  actions  at  the  inactive  tu-anium 
mill  tailings  sites  but  will  issue  a  Ucense 
apphcable  to  the  24  inactive  sites  for 
long-term  surveillance  and  maintenance 
after  the  remedial  actions  are  complete. 
On  May  15, 1980,  the  DOE  and  the  State 
of  Utah  entered  into  a  cooperative 
agreement  under  Title  I  of  the  UMTRCA. 
The  cooperative  agreement  set  forth  the 
terms  and  conditions  for  the  DOE  and 
Utah  cooperative  remedial  action  efforts 
including  the  DOE's  development  of  a 
remedial  action  plan  (concurred  in  by 
the  State  of  Utah),  the  DOE's 
preparation  of  an  appropriate 
environmental  document,  real  estate 
responsibilities,  and  other  concerns.  The 
DOE  and  the  State  of  Utah  will  provide 
90  and  10  percent,  respectively,  of  the 
engineering  and  construction  costs. 

Project  Description 

The  Green  River  uranium  mill  tailings 
site  covers  48  acres  in  Grand  County, 
Utah,  0.5  mile  southeast  of  the  town  of 
Green  River.  The  mills  was  built  in  1957 
by  Union  Carbide  Corporation  and 
operated  from  1958  through  1961,  as  an 
upgrader  for  ores  from  the  Temple 
Mountain  uranium  mines  approximately 
40  miles  to  the  southwest.  When  the 


Green  River  mill  was  shut  dovm  in  1961, 
the  plant  equipment  was  disamantled 
but  the  buildings  were  left  intact.  Union 
Carbide  (now  UMETCO)  still  owns  the 
site  and  buildings,  which  are  currently 
vacant  but  leased  for  use  to  the  city  of 
Green  River. 

The  48-acre  designated  site  consists  of 
the  tailings  pile  (eight  acres),  the  mill 
yard  and  ore  storage  area  (21  acres), 
four  main  buildings,  a  water  tower,  and 
several  small  buildings.  The  total 
volume  of  contaminated  materials, 
including  the  tailings  and  underlying 
soils,  is  estimated  to  be  185,000  cubic 
yards  (cy).  The  buildings  are  structurally 
sound  and  are  marginally  contaminated. 
Access  to  the  mill  yard  is  restricted  by  a 
six-foot-high  security  fence  with  locked 
gates.  The  tailings  pile  is  also  fenced  to 
restrict  vehicles  and  livestock  access; 
pedestrian  traffic  is  not  restricted.  The 
remainder  of  the  designated  site  is  not 
fenced  and  access  is  not  restricted. 
Radiation  warning  signs  are  posted  on 
the  fences  at  the  site.  Dispersion  of  the 
tailings  by  wind  and  water  erosion  has 
contaminated  approximately  64  acres  of 
which  40  (including  the  area  of  the 
former  ore  storage  and  mill  yard)  and  24 
acres  are  within  and  outside  of  the 
designated  site,  respectively. 

The  principal  feature  of  the  proposed 
action  is  the  relocation  of  the  tailings 
and  other  contaminated  materials  to  a 
disposal  area  600  feet  south  of  the 
existing  tailings  pile.  The  tailings  and 
other  contaminated  materials  would  be 
consolidated  in  a  below-grade  area;  the 
resulting  disposal  cell  would  be 
contoured  to  have  10  percent  (10 
horizontal  to  one  vertical)  sideslopes 
and  a  gently  sloping  top  of  five  percent. 
To  ensure  compliance  with  the  EPA 
standards,  the  tailings  and 
contaminated  materials  would  be 
covered  with  1.0  foot  of  compacted  earth 
(radon/infiltration  barrier)  to  inhibit  the 
emanation  of  radon  and  the  infiltration 
of  water.  The  topslope  and  sideslopes  of 
the  disposal  cell  would  be  covered  with 
a  five-foot-thick  layer  of  sand,  gravel, 
and  select  fill  to  protect  the  radon/ 
infiltration  barrier  from  frost  action,  and 
small  rock  erosion  protection.  This  layer 
would  also  protect  against  penetration 
by  animals  and  prevent  human 
intrusion.  Various  other  erosion  control 
measures  would  be  taken  to  assure  the 
long-term  stability  of  the  stabilized 
disposal  cell. 

The  stabilized  disposal  cell  would 
cover  approximately  eight  acres,  and 
would  be  approximately  600  feet  along 
each  side.  After  remedial  action  the  area 
of  the  existing  tailings  pile  would  be 
backfilled,  graded  to  promote  surface 
drainage,  and  revegetated.  All  other 


32096 


Federal  Regigter  /  Vol.  53.  No.  163  /  Tuesday.  August  23.  1988  /  Notices 


areas  disturbed  at  the  site  by  remedial 
action  would  be  badcfilled  and  graded 
to  promote  surface  drainage.  All  on-site 
buildings  would  be  decontaminated  and 
left  intact  for  unrestricted  use  after  the 
remedial  action.  Forty-five  acres  of  the 
48-acre  designated  tailings  site  would  be 
released  for  any  use  consistent  with 
existing  land  use  controls  following 
completion  of  remedial  action.  A  fence 
would  be  constructed  around  the 
disposal  site.  The  final  restricted  area 
would  cover  nine  acres;  this  would 
require  six  acres  of  land  outside  the 
designated  site  boundary.  The 
conceptual  design  is  subject  to  change 
during  the  final  design  process. 

The  DOE  examined  three  alternatives 
for  the  remedial  action  in  its 
Environmental  Assessment  of  Remedial 
Action  at  the  Green  River  Uranium  Mill 
Tailings  Site,  Green  River,  Utah.  The 
DOE'S  proposed  action  is  to 
decontaminate  the  buildings  at  the  mill 
site  and  to  relocate  the  radioactive 
wastes  from  the  existing  tailings  pile 
and  other  contaminated  material  to  an 
area  600  feet  south  of  the  existing 
tailings  pile  for  permanent  stabilization 
on  site.  The  other  alternatives  analyzed 
in  the  EA  included  taking  no  action  and 
stabilizing  the  waste  on  site  at  the 
existing  tailings  site  location.  Each  of 
the  remedial  action  alternatives 
involves  activity  in  a  floodplain. 

Finding 

The  DOE  has  considered  the  concerns 
that  have  been  expressed  during  public 
meetings  and  government  agency 
reviews  about  the  environmental  and 
health  impacts  from  the  proposed 
remedial  action.  In  general,  these 
concerns  relate  to  the  impacts  from 
radiation  released  during  remedial 
action,  air  quality  impacts,  impacts  on 
the  surface  water,  and  impacts  from  the 
contaminated  groundwater. 

The  EA  discusses  the  environmental 
impacts  resulting  from  the  proposed 
remedial  action  and  identifies  mitigation 
measures  that  would  be  implemented  to 
assiu%  that  the  effects  are  not 
significant.  The  PONS!  for  stabilization 
on  site  at  the  Green  River  tailings  site  is 
based  on  the  following  findings  which 
are  supported  by  the  information  and 
analyses  in  the  EA. 

•  Radiation  release — ^The  increased 
radiation  exposure  above  background 
levels  ot  the  general  population  at  and 
in  the  vicinity  of  the  Green  River  site 
during  the  remedial  action  would  be 
extremely  low.  The  total  estimated 
excess  health  effects  for  the  general 
population  and  remedial  action  workers 
were  projected  to  be  0.0006  additional 
cancer  deaths  due  to  radiation  &om  the 
tailings  during  the  remedial  action 


period.  The  total  estimated  excess 
health  effects  for  remedial  action 
workers  were  projected  to  be  0.0005 
additional  cancer  deaths  due  to 
radiation  from  the  tailings  during  the 
remedial  action  period. 

The  no  action  alternative  would  result 
in  0.0001  total  estimated  excess  health 
effects  per  year.  This  number  is  not 
directly  comparable  to  the  total 
estimated  excess  health  effects 
mentioned  above  for  the  general 
population  because  the  excess  health 
effects  estimated  for  the  proposed  action 
are  for  the  duration  of  tailings 
disurbance  and  account  for  increased 
radon  levels  due  to  tailings  distm-bance. 
In  addition,  the  total  estimated  excess 
health  effects  for  the  no  action 
alternative  do  not  consider  factors  such 
as  dispersion  or  unauthorized  removal 
and  use  of  the  tailings  which  could  lead 
to  greater  excess  health  effects  than 
those  calculated. 

The  DOE  would  closely  monitor  the 
release  of  radon  and  airborne 
radioactive  particulates  during  the 
remedial  action.  The  release  of  radon 
and  airborne  radioactive  particulates 
would  be  reduced  by  dampening 
contaminated  material  with  water  or 
chemical  dust  suppressants,  by  limiting 
the  handling  of  contaminated  material 
during  adverse  weather  conditions,  and 
by  using  trucks  with  tightfitting  tailgates 
and  covers  when  the  materials  are  to  be 
moved.  Drainage  controls  and  waste- 
water retention  pounds  would  be 
constructed  to  prevent  contaminated 
water  horn  leaving  the  site. 

Himian  exposure  to  residual 
radioactive  material  would  be  reduced 
further  by  restricting  access,  by 
providing  worker  training  programs,  and 
by  the  use  of  necessary  monitoring  and 
protective  equipment  by  the  remedial 
action  workers. 

The  total  excess  health  effects  at  and 
in  the  vicinity  of  the  Green  River  tailings 
site  after  10  and  1000  years  of  no  action 
are  estimated  to  be  0.001  and  0.1, 
respectively.  The  calculations  for  the  no 
action  alternative  do  not  consider  the 
dispersal  of  the  tailings  by  natival 
erosion  or  by  man;  thus,  the  total  excess 
health  effects  may  be  greater. 
Based  on  the  above,  it  was 
determined  that  the  radiation  impacts 
from  the  proposed  action  would  not  be 
significant. 

•  Air  quality. — An  inventory  of 
emissions  due  to  remedical  action 
indicated  that  fugitive  dust  emissions 
would  be  much  higher  than  combustion 
emissions.  Both  combustion  and  fugitive 
dust  emissions  would  be  temporary  and 
endure  only  for  the  14-month  period  of 
remedial  action.  Appropriate  air  quality 
permits  will  be  obtained  from  the  State 


of  Utah.  No  Federal  permits  will  be 
required. 

The  fugitive  dust  emissions  were  used 
in  a  computer  simulation  model  to 
determine  the  total  suspended 
particulates  (TSP)  concenfrations 
downwind  from  the  various  work  sites. 
Results  of  the  modeling  indicate  that  the 
TSP  concentrations  at  the  Green  River 
mill  tailings  site  and  the  two  borrow 
sites  would  exceed  the  Federal 
secondary  and  the  State  of  Utah  24-hour 
TSP  standards.  However,  this  impact 
would  be  temporary  and  short-term, 
lasting  only  for  the  length  of  the 
remedial  process.  The  maximum 
exceedance  of  the  24-hour  TSP 
standards  would  occiu-  over  a  four- 
month  period  (months  six  through  nine) 
diuing  peak  remedial  action  activity. 
Dust  suppression  measures,  such  as 
water  sprays  or  chemical  dust 
suppressors,  will  be  implemented  at  the 
construction  site  to  minimize  fugitive 
particulate  emissions. 

For  these  reasons,  it  was  determined 
that  the  air-quality  impacts  of  the 
proposed  action  would  be  temporary 
and  would  not  be  significant. 

•  Surface-water  quality. — Surface- 
water  runoff  as  a  result  of  the  cleanup 
and  consolidation  of  the  tailings  and 
contaminated  material  would  be 
minimum  because  the  remedial  action 
design  includes  the  construction  of 
drainage  and  erosion  controls.  This 
includes  waste-water  retention  ponds 
constructed  during  site  preparation  to 
prevent  the  discharge  of  contaminated 
water  from  the  site.  The  contaminated 
water  would  be  retained  for  evaporation 
or  use  in  the  compaction  of  the  tailings 
and  contaminated  materials,  and  any 
sediments  from  the  ponds  would  be 
consolidated  with  the  tailings  during  the 
final  reshaping  of  the  disposal  cell. 
Surface-water  runoff  created  by 
excessive  precipitation  would  not  cause 
erosion  of  the  stabilized  disposal  cell 
and  carry  contaminants  into  local 
surface  waters  because  erosion  control 
features  such  as  sideslopes  design  and 
rock  barriers  were  incorporated  into  the 
remedial  action  design. 

On  this  basis,  it  was  determined  that 
the  impacts  on  surface-water  resources 
would  not  be  significant. 

•  Groundwater  quality. — Major 
groundwater  aquifers  at  the  Green  River 
site  are  referred  to  in  the  EA  as  the  top, 
upper-middle,  lower-middle,  and  bottom 
hydrostratigraphic  units.  Percolation  of 
tailings  seepage  into  the  groundwater 
system  beneath  the  tailings  pile  has 
adversely  impacted  the  water  quality  in 
both  the  top  and  upper-middle 
hydrostratigraphic  units.  Gross  alpha 
activity,  molybdenum,  nitrate,  selenium, 
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and  uranium  concentrations  in  the  top 
and  upper-middle  hydrostratigraphic 
units  exceed  background  levels,  the 
proposed  EPA  maximum  concentration 
limits,  and  state  of  Utah  groundwater 
standards  beneath  and  downgradient  of 
the  existing  tailings  pile.  The  vertical 
extent  of  contamination  is  confined  to 
these  two  shallow  units  by  strong, 
vertically  upward  hydraulic  gradients 
between  the  upper-middle  unit  and  the 
underlying  units.  The  maximum  depth  of 
contamination  beneath  the  surface  of 
the  present  tailings  pile  is  about  65  feet. 
The  disposal  cell  design  incorporates 
many  natural,  durable  components  that 
would  minimize  infiltration  and  leachate 
generation.  Compliance  with  the 
proposed  standards  would  be  aided  by 
the  following: 

•  Below-grade  disposal  of  the  tailings 
that  will  lessen  percolation  of 
precipitation  through  the  tailings  by 
limiting  the  exposed  area  of  the 
stablilized  pile. 

•  Emplacement  of  a  cover  system 
consistiiig  of  filter  layers,  erosion 
protection,  and  a  layer  to  protect  the 
radon/infiltration  barrier  from  frost 
action  to  reduce  infiltration  and  promote 
surface  runoff  and  evaporation. 

•  Minimization  of  tailings  seepage  by 
the  use  of  a  low  hydraulic  conductivity 
radon/infiltration  barrier  to  reduce 
infiltration. 

•  Consistent,  uniform,  vertical 
fracturing  of  the  foundation  bedrock  that 
will  prevent  ponding  ("bathtubbing")  in 
the  tailings  and  promote  drainage  of 
runoff  water  &om  the  toe  of  the  cell. 

•  Natural  geochemical  attenuation  of 
contaminants  in  the  tailings  seepage  by 
adsorption  and  precipitation  reactions 
within  the  Cedar  Mountain  Formation 
fractured  bedrock  beneath  and 
downgradient  of  the  disposal  cell. 

•  Strong,  upward,  vertical  hydraulic 
gradients  in  the  saturated  bedrock 
downgradient  of  the  disposal  site  that 
will  inhibit  downward  migration  of 
contamination. 

•  Natural  dilution  (mixing]  of  the 
tailings  seepage  by  groundwater 
underflow  in  the  Cedar  Mountain 
Formation. 

•  Limitation  of  the  lateral  extent  of 
any  future  contamination  from  tailings 
seepage  fitim  the  disposal  cell  due  to  the 
prevailing  flow  of  the  shallow 
groundwater  toward  the  existing 
contaminant  plume  of  the  mill  site. 

Groundwater  protection  at  the  Green 
River  site  would  be  consistent  with  the 
proposed  EI'A  standards  for  inactive 
sites  (40  CFR  Part  192)  and  would  be 
accomplished  in  accordance  with  the 
remedial  action  plan  prepared  by  the 
DOE  and  approved  by  the  NRC.  The 
generic  impacts  of  the  EPA  standards 


were  addressed  in  an  EIS  published  by 
the  EPA  (EPA  521/1-83-008-1  and  2). 

Based  on  the  above,  it  was 
determined  that  the  impacts  on 
groundwater  resources  would  not  be 
significant. 

•  There  are  no  endangered  or 
threatened  species  or  archaeological 
resources  in  the  area  that  would  be 
affected  by  the  remedial  action. 

•  No  wetlands  would  be  affected  by 
the  remedial  action  of  the  Green  River 
tailings  site. 

In  summary,  based  on  the  analyses  in 
the  EA  the  DOE  has  determined  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  hiunan 
environment  within  the  meaning  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (423  U.S.C.  4321  et  seq.). 
Therefore,  the  preparation  of  an  EIS  is 
not  required. 

Floodplain  Statement  of  Findings 

This  is  a  Statement  of  Findings 
prepared  pursuant  to  Executive  Orders 
11988  and  11990,  and  10  CFR  Part  1022, 
Compliance  with  Floodplain/Wetlands 
Environmental  Review  Requirements. 
Under  authority  granted  by  the  Uranium 
Mill  Tailings  Radiation  Control  Act 
(UMTRCA)  of  1978,  the  DOE  propses  to 
clean  up  the  residual  radioactive  wastes 
and  other  contaminated  materials  at  the 
inactive  uraniiun  mill  tailings  site  in 
Green  River,  Utah,  and  relocate  these 
materials  to  an  area  600  feet  south  of  the 
existing  tailings  pile  where  they  would 
be  permanently  stabilized. 
Radioactively  contaminated  materials 
are  located  with  the  100-year  floodplain 
of  Brown's  Wash.  On  the  basis  of  the 
floodplain  assessment  in  the 
Environmental  Assessment  (EA), 
Appendix  F,  the  DOE  has  determined 
that  there  is  no  practicable  alternative 
to  the  proposed  activites  and  that  the 
proposed  action  has  been  designed  to 
minimize  potential  harm  to  or  within  the 
floodplain  of  Brown's  Wash. 

The  proposed  remedial  action  for  the 
Green  River  tailings  is  stabilization  on 
site.  All  of  the  tailings  and  other 
contaminated  materials  would  be 
consolidated  in  a  below-grade  area  600 
feet  south  of  the  existing  pile.  The 
tailings  pile  would  be  contoured  to  have 
10  percent  sideslopes  and  gently  sloping 
top.  The  pile  would  be  covered  with  1.0 
foot  of  compacted  earth  to  inhibit  radon 
emanation  and  water  infiltration  and  to 
assure  compliance  with  the  EPA 
standards.  The  top  and  sides  of  the  pile 
would  be  covered  with  a  five  foot-thick 
layer  of  sand,  gravel,  select  fill  and  rock 
for  erosion  and  frost  protection.  This 
layer  would  also  protect  against 
penetration  by  animals  and  inadvertent 


human  intrusion.  A  below-grade  rock 
apron  would  be  constructed  around  the 
pile  to  protect  the  pile  against  gully 
intrusion.  The  top  of  the  stabilized  pile 
would  have  an  average  height  of  14  feet 
with  a  maximum  height  of  33  feet.  The 
area  of  the  existing  tailings  pile  would 
ge  backfilled,  graded  to  promote  surface 
drainage,  and  revegetated.  All  other 
areas  at  the  site  disturbed  by  remedial 
action  would  be  backfilled  and  graded 
to  promote  surface  drainage.  All  on-site 
buildings  would  be  decontaminated  and 
left  intact.  A  fence  would  be  constructed 
around  the  stabilized  tailings  pile.  A 
map  showing  the  location  of  the  affected 
floodplain  can  be  found  in  the  EA, 
Figure  E.2.1. 

Specific  construction  activities  related 
to  the  floodplain  area  include  (1)  the 
disturbance  of  approximately  12.5  acres 
of  tailings  and  other  contaminated 
materials  within  the  100-year  floodplain 
of  Brown's  Wash;  (2)  grading  and 
revegetating  the  floodplain  where 
excavated,  including  adding  any 
necessary  soU  conditioners,  and  (3)  use 
of  water  bars,  mulch,  riprap,  or  other 
soil  erosion  controls,  if  necesssary,  to 
minimize  erosion. 

The  DOE  examined  three  alternatives 
for  the  remedial  actions  in  the  EA.  The 
DOE's  proposed  action  is  to 
decontaminate  the  Green  River  uranium 
mill  tailings  site  and  to  relocate  the 
wastes  600  feet  south  of  the  existing 
tailings  pile  for  permanent  stabilization 
on  site.  The  other  alternatives  analyzed 
in  the  EA  included  taking  no  action  and 
stabilizing  the  wastes  inplace  at  the 
Green  River  uranium  mill  tailings  site. 

During  the  action  alternatives 
(stabilization  on  site  or  stabilization  in 
pace)  at  the  Green  River  tailings  site, 
12.5  acres  within  the  Brown's  Wash  100- 
year  floodplain  would  be  disturbed  by 
removing  20,500  cy  of  tailings  and  other 
contaminated  materials.  The  majority  of 
the  disturbance  would  occur  outside  the 
tailings  pile  boundary,  downstream  of 
the  tailings  pile,  and  along  both  banks  of 
the  wash.  These  areas  constitute  12 
acres  of  the  total  disturbed  area  and 
contain  16,500  cy  of  tailings  and  other 
contaminated  materials.  The  depths  of 
excavation  required  in  these  areas 
would  be  one  foot  or  less.  Excavation 
ranging  from  six  to  nine  feet  would  be 
required  in  an  0.5-acre  area  of  the 
tailings  pile  within  the  100-year 
floodplain  in  order  to  remove  4,000  cy  of 
contaminated  materials. 

The  no  action  alternative,  which 
entails  leavings  the  site  in  its  present 
condition,  would  not  be  consistent  with 
the  intent  of  Congress  in  Pub.  L  95-604 
and  would  not  result  in  compliance  with 
the  EPA  standards. 
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Potential  impacts  during  remedial 
action  would  be  mitigated  by  use  of  the 
following  measures: 

•  Contaminated  materials  in  the 
floodplain  would  be  excavated  during 
the  period  that  the  wash  is  dry. 

•  Berms,  riprap  or  other  erosion 
control  measures  would  be  used  to 
minimize  erosion  along  the  banks  of  the 
wash. 

•  Riparian  vegetarian  adjacent  to 
areas  subject  to  excavation  would  be 
left  undisturbed  as  much  as  possible  to 
reduce  river  velocities  and  associated 
erosion  ^luring  flood  events. 

•  Revegetation  would  begin  as  soon 
as  practical  after  removal  of 
contaminated  materials. 

The  remedial  action  has  been 
designed  to  conform  to  appHcable 
Federal  and  state  regulations.  Before 
construction  begins,  all  applicable 
permits  and  approvals,  such  as  those 
required  under  Section  404  of  the  Clean 
Wate  Act,  would  be  obtained  from  the 
U.S.  Army  Crops  of  Engineers.  Utah 
state  agencies,  and  other  agencies 
having  jurisdiction.  Initial  consultation 
with  the  agencies  has  taken  place. 

Single  Copies  of  the  EA  are  Available 
From 

W.  John  Arthur.  lU.  UMTRA  Project 
Manager.  U.S.  Department  of  Energy. 
UMTRA  Project  Office.  5301  Central 
Avenue  NE..  Suite  1720,  Albuquerque. 
New  Mexico  87108.  (505)  844-3941. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Carol  Borgstrom.  Acting  Director.  Office 
of  NEPA  Project  Assistance,  Office  of 
the  Assistant  Secretary  for  Environment. 
Safety,  and  Health,  Room  3E-080. 
Forrestal  Building.  Washington.  DC, 
20585,  (202)  58&-4600. 

Issued  at  Washington,  DC,  May  26, 1988. 
Emest  C.  Baynard,  m, 

Assistant  Secretary,  Environment,  Safety,  and 

Health. 

[PR  Doc.  19122  Filed  B-22-88;  8:45  am] 
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Fed«ral  Energy  Regulatory 
Commission 

[Docket  No*.  ER88-559-000  et  aL] 

Niagara  Mohawk  Power  Corporation 
el  al^  Electric  Rate,  Small  Power 
Production,  and  Interlocking 
Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conmiission: 


1.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER88-559-000) 
August  16, 1988. 

Take  notice  that  on  August  11, 1988, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk]  tendered  for  filing  a 
proposed  change  to  Niagara  Mohawk 
Rate  Schedule  No.  142,  an  agreement 
between  Niagara  Mohawk  and  the  Long 
Island  Ughting  Co.  (LILCO). 

Rate  Schedule  No.  142  provides  for  the 
wheeling  of  certain  loads  by  Niagara 
Mohawk  to  LILCO.  The  proposed 
change  revises  the  rates  for  the  wheeling 
of  power  and  energy  by  Niagara 
Mohawk.  Niagara  Mohawk  proposes  an 
effective  date  of  September  1, 1988  and 
requests  waiver  of  the  Commission's 
notice  requirements.  In  support  thereof, 
Niagara  Mohawk  states  that  LILCO  has 
consented  to  this  proposed  effective 
date. 

Copies  of  this  fihng  were  served  upon 
the  Public  Service  Commission  of  the 
State  of  New  York  and  the  Long  Island 
Lighting  Company. 

Comment  date:  September  1, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Puget  Sound  Power  ft  light  Company 

Pocket  No.  ER88-S57-0001 
August  16, 1988. 

Take  notice  that  on  August  8, 1988, 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  filing,  pursuant  to 
the  Commission's  regulations,  18  CFR 
Part  35.  a  wholesale  for  resale  contract 
between  Puget  and  Port  of  Kingston. 
Puget  states  that  this  filing  is  for  the 
renewal  of  an  existing  contract  only  and 
therefore  represents  no  change  in  rate  or 
revenues  to  the  Company. 

Comment  date:  September  1. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Kansas  City  Power  ft  Light  Company 

[Docket  No.  ER88-50-000] 
August  17, 1988. 

Take  notice  that  on  August  9. 1988, 
Kansas  City  Power  &  Light  Company 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission  seeking 
authority  pursuant  to  Section  204  of  the 
Federal  Power  Act.  to  issue,  ttom  time  to 
time,  up  to  $750  million  aggregate 
amount  of  short-term  debt  instruments, 
with  maturity  dates  of  not  later  than 
June  30. 1991. 

Comment  date:  September  8, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Empire  Energy-Niagara  Cogeneration, 
Inc. 

[Docket  No.  QF8&-37&-000 
August  17, 1988. 

On  July  27, 1988,  Empire  Energy- 
Niagara  Cogeneration.  Inc.  (Applicant), 
of  2548  Vestal  Parkway  East.  P.  O.  Box 
797.  Vestal,  New  York,  13851-0797, 
amended  its  application,  filed  May  10, 
1988,  for  certification  of  a  faciUty  as  a 
qualifying  cogeneration  facility  pursuant 
to  9  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  on  the  site  of  the 
existing  Harrison  Radiator  Division  of 
General  Motors  Corporation  in  the 
Town  of  Lockport  New  York.  The 
facility  will  consist  of  three  combustion 
turbine  generators,  three  heat  recovery 
steam  generators  (HRSG's).  and  one 
extraction/condensing  steam  turbine 
generator.  The  thermal  output  of  the 
facility,  in  the  form  of  extraction  steam, 
will  be  used  by  the  Harrison  Radiator 
Division  for  process  use  and  space 
heating.  The  primary  energy  source  will 
be  natural  gas.  The  electric  power 
production  capacity  of  the  facility  will 
be  166.7  MW.  The  facihty  is  expected  to 
be  operational  in  the  third  quarter  of 
1990. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  GWF  Power  Systems  Company,  Inc. 

[Docket  No.  QF85-496-002] 
August  17, 1988. 

On  August  8, 1988,  GWF  Power 
Systems  Company  (Applicant),  of  17780 
Fitch  Street,  Irvine,  California  92714 
submitted  for  filing  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  small  power  production  facility 
will  be  located  at  20200  Van  Ness 
Boulevard,  Torrance,  Los  Angeles 
County,  California.  The  facility  will 
consist  of  a  fluidized  bed  combustion 
system  providing  steam  to  a  tru-bine- 
generator.  Applicant  states  that  the 
primary  energy  source  will  be  waste  in 
the  form  of  petroleum  coke.  The 
maximum  net  electric  power  production 
capacity  of  the  facility  will  be  11.477 
MW. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
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accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  GWF  Power  Systenu  Company,  Inc. 

[Docket  No.  QF85-4ge-002  et  al.] 
August  17, 1988. 

On  August  1. 1988  GWF  Power 
Systems  Company,  Inc.  (Applicant]  of 
17780  Fitch  Street,  Irvine.  California 
92714  submitted  for  filing  5  applications 
for  certification  of  a  faciLties  as 
qualifying  small  power  production 
facilities  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  any 
of  the  submittals  constitutes  a  complete 
filing. 

The  docket  numbers  and  locations  of 
the  5  small  power  production  facilities 
are  listed  below.  Each  facility  will 
consist  of  a  fluidized  bed  combustion 
system  providing  steam  to  a  turbine 
generator.  Apphcant  states  that  the 
primary  energy  source  of  the  facilities 
will  be  waste  in  the  form  of  petroleum 
coke.  The  maximum  net  electric  power 
production  capacity  of  each  facility  will 
be  17.365  MW. 

Comment  date:  Thirty  days  fix)m 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lots  D.  Cashell. 
Acting  Secretary. 

[PR  Doc.  88-19104  Filed  8-22-88;  8:45  am] 
BtLLMQ  CODE  S717-01-M 


(Docket  Nos.  CP86-679-009  et  aL] 

Interatate  Power  Company  et  al^ 
Natural  Gaa  Certificate  Flllnga 

August  17, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission: 


1.  Interstate  Power  Company 

[Docket  No.  CP86-a7&-009] 

Take  notice  that  on  August  11, 1988, 
Interstate  Power  Company  (Petitioner). 
1000  Main  Street.  Dubuque,  Iowa  52001, 
filed  in  Docket  No.  CP8&-679-009  a 
petition  to  amend  the  order  issued 
October  7. 1987.  in  Docket  No.  CP86- 
67&-008  pursuant  to  section  7  of  the 
Natural  Gas  Act  so  as  to  authorize  the 
transportation  of  natural  gas  on  a  firm 
basis  for  Hawkeye  Chemical  Company 
(Hawkeye)  for  an  extended  term  ending 
October  7, 1989,  all  as  more  fully  set 
forth  in  the  petition  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Petitioner  states  that  in  Docket  No. 
CP86-679-008  it  was  authorized  to 
transport  up  to  a  maximum  of  22.0 
billion  Btu  of  natural  gas  per  day  for 
Hawkeye  for  a  term  expiring  on  October 

7. 1988.  Petitioner  indicates  that 
pursu£mt  to  the  transportation  gas 
service  agreement  dated  October  27, 
1987,  it  seeks  to  extend  the 
transportation  service  authorized  in 
Docket  No.  CP86-679-0G8  until  October 

7. 1989.  Petitioner  also  requests  approval 
of  provisions  related  to  imbalances  of 
gas  deliveries  by  Hawkeye  to  Petitioner. 
No  other  changes  are  proposed. 

Comment  date:  September  7, 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Carnegie  Natural  Gas  Company 

[Docket  No.  CP88-662-000] 

Take  notice  that  on  August  5, 1988, 
Carnegie  Natural  Gas  Company 
(Carnegie)  800  Regis  Avenue,  Pittsburgh 
Pennsylvania  15236,  filed  in  Docket  No. 
CP88-662-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  to 
abandon  a  transportation  service  for 
United  States  Steel  Corporation  under  a 
contract  which  has  now  expired,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Comment  date:  September  7, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  National  Fuel  Gas  Supply  Corporation 

[Docket  No.  CP84-7-0C6] 

Take  notice  that  on  August  9, 1988, 
National  Fuel  Gas  Supply  Corporation 
("National")  tendered  for  filing  as  pful 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  Nos.  1  and  2,  the  following  tariff 
sheets: 

First  Revised  Volume  No.  1 

Fourth  Substitute  Sixth  Re\'ised  Sheet 

No.  4 
Second  Substitute  Original  Sheet  No.  26 


Second  Substitute  Original  Sheet  No.  27 
Substitute  Original  Sheet  No.  28 
Substitute  First  Revised  Sheet  No.  28 
Second  Revised  Sheet  No.  28 
Substitute  First  Revised  Sheet  No.  100 
Substitute  Original  Sheet  Nos.  101-104 

First  Revised  Volume  No.  2 

Seventh  Revised  Sheet  No.  1-B 
Tenth  Revised  Sheet  No.  1-C 
First  Revised  Sheet  No.  450 
First  Revised  Sheet  No.  460 
First  Revised  Sheet  No.  470 
First  Revised  Sheet  No.  481 
First  Revised  Sheet  No.  492 
First  Revised  Sheet  No.  502 
Second  Revised  Sheet  No.  513 

National  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  order  issued  in  Docket 
Nos.  CP84-7-004  and  CP84-7-005  on 
January  2, 1987. 

National's  filing  is  said  to  revise 
certain  provisions  of  its  Rate  Schedule 
CD  to  more  closely  conform  those 
provisions  to  similar  provisions  under 
its  full  requirements  sales  Rate  Schedule 
RQ.  Specifically,  National's  filing 
reflects  changes  to  section  7.2  of  Rate 
Schedule  CD. 

The  proposed  effective  date  of  these 
tariff  sheets  is  August  1, 1988,  except  for 
the  following: 


Propoaed 

Sheet  No. 

effective 

dale 

Substitute  Rrst  Revised  Sheet  No. 

Nov.  1. 

28  (Vol.  No.  1). 

1966. 

Second  Revised  Sheet  No.  23  (Vol. 

Nov.  1. 

No.  1). 

1967. 

Seventh    Revised    Sheet    No.    1-B 

Aug.  1. 

(Vol.  No.  2). 

I9e& 

Tenth  Revised  Sheet  No.  1-C  (Vol. 

Aug.  1, 

No.  2). 

1968. 

First  Revised  Sheet  No.  460  (Vol. 

Nov.  1, 

No.  2). 

1968. 

Copies  of  National's  filing  were 
served  on  National's  jurisdictional 
customers  and  on  interested  State 
Commissioners. 

Comment  date:  August  24, 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
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Gas  Act  (18  CFn  157.10).  All  protesU 
tiled  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Late  a  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-19105  FUed  8-22-88;  8:45  am] 

BOIMQ  cow  6717-01-41 


[Project  No.  10120-001] 

Adirondack  Hydro  Development  Corp.; 
Surrender  of  Preliminary  Permit 

August  17, 1988. 

Take  notice  that  the  Adirondack 
Hydro  Development  Corporation, 
permittee  for  the  Independence  River 
Project  No.  10120  located  on  the 
Independence  River  in  Lewis  County, 
New  York  has  requested  that  its 
preliminary  permit  be  terminated  The 
preliminary  permit  was  issued  on  May  6. 
1987,  and  would  have  expired  on  April 
30. 1990.  The  permittee  states  that 
analysis  of  the  Independence  River 
Project  did  not  indicate  feasibility  for 
development 

The  permittee  filed  the  request  on 
Noven^r  4. 1987.  and  the  preliminary 
permit  for  Project  No.  10120  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  hoUday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 


that  day.  New  applications  involving 

this  project  site,  to  the  extent  provided 

for  under  16  CFR  Part  4,  may  be  filed  on 

the  next  business  day. 

Lob  D.  Cashell. 

Acting  Secretary. 

[FR  Doc  88-19055  FUed  8-22-86;  8:45  am] 

BOim  CODE  (717-01-M 

[Docicet  No.  TA88-3-2S-002] 

Mealeslppl  Rtver  Tranemieeion  Corp.; 
Rate  Change 

August  17. 1988. 

Take  notice  that  on  July  5. 1988 
Mississippi  River  Transmission 
Corporation  ("MRT")  tendered  for  filing, 
to  be  effective  June  1, 1988.  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1: 

Substitute  Twenty-Third  Revised  Sheet 

No.  4 
Ninth  Revised  Sheet  No.  4A 
Substitute  Alternative  Original  Sheet 

No.  4A.1 
Tenth  Revised  Sheet  No.  42 
Seventh  Revised  Sheet  No.  50 
Substitute  Third  Revised  Sheet  No.  82 
Substitute  Second  Revised  Sheet  No.  63 

MRT  states  that  the  filing  is  being 
submitted  to  comply  with  the 
Commission's  June  1. 1988  order 
concerning  MRTs  June  1  annual  PGA 
filing,  and  to  amend  that  filing  for 
certain  modincations  as  described 
below. 

MRT  states  that  the  revised  tariff 
sheets  reflect:  (1)  Lower  Base  Tariff 
Rates  as  submitted  by  MRT  in  its 
Docket  No.  RP88-170  compliance  filing 
dated  June  6. 1988;  (2)  revised  D-1  and 
D-2  Demand  Charge  Ciurent 
Adjustments  resulting  from  rate  changes 
by  a  pipeline  supplier  (3)  revised  ACA 
and  GRI  Adjustments  to  reflect  such 
charges  on  an  MMBtu  basis  rather  than 
an  Mcf  basis;  and  (4)  minor  pagination 
changes. 

MRT  states  the  combined  impact  of 
the  purchased  gas  and  base  rate 
adjustments  contained  herein  on  MRTs 
Rate  Schedule  CD-I  is  an  increase  of 
$.003  per  Mcf  in  Demand  Charge  D-1.  a 
decrease  of  $.0087  per  Mcf  in  Demand 
Charge  D-2.  and  a  decrease  in  the 
conunodity  charge  of  $.0009  per  Mcf. 
The  single  part  rate  under  Rate  Schedule 
SGS-1  reflects  a  decrease  of  $.0093  per 
Mcf.  The  quarteriy  cost  impact  of  such 
changes  on  MRTs  jurisdictional 
customers  is  a  decrease  of 
approximately  $.1  million  when 
compared  to  die  original  June  1, 1988 
PGA. 

MRT  states  that  the  filing  also 
contains  tariff  sheets  reflecting  revisions 
to  the  Fixed  Take-or-Pay  Charges 


applicable  to  each  of  its  jurisdictional 
customers  resulting  from  lower  monthly 
amounts  billed  to  MRT  by  its  upstream 
pipeline  suppliers,  and  a  reconciliation 
of  amounts  paid  compared  to  amounts 
collected  as  of  May  31, 1988.  The 
quarterly  cost  impact  of  such  changes  on 
MRTs  jurisdictional  customers  is  a 
decrease  of  approximately  $.2  million. 

MRT  states  that  the  filing  also 
contains  revision  to  MRTs  Fixed  Take- 
or-Pay  flow  through  tariff  provisions 
necessary  to  address  the  specific 
upstream  pipeline  supplier  proposals  on 
file  with  the  Commission. 

MRT  states  that  copies  of  its  filing 
have  been  served  on  all  jurisdictional 
customers  and  interested  state 
commissions.  Any  person  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Streei  NE.. 
Washington.  DC  20426,  in  accordance 
with  Sections  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  August  25, 1988.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-19056  FUed  6-22-86;  8:45  am] 

BILUNG  COOC  •717-Ot-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3433-8] 

Agency  Inf  ormatton  Collection 
Activltlee  Under  0MB  Review 

aqency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  armounces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and  are 
available  to  the  public  for  review  and 
comments.  The  ICRs  describe  the  nature 
of  the  information  collection  and  their 
expected  cost  and  bimlen;  where 
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appropriate,  they  include  the  actual  data 
collection  instrument. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carla  Levesque  at  EPA,  (202)  382-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Information  Requirements  for 
Facilities  Petitioning  for  Hazardous 
Waste  Delisting.  (EPA  ICR  #1189). 

Abstract:  EPA  requires  facilities 
wishing  to  have  a  waste  removed  from 
the  Agency's  list  of  hazardous  waste  to 
file  a  petition  for  delisting.  For  a 
delisting,  information  is  necessary  to 
establish  that  the  waste  does  not  exhibit 
the  characteristics  for  which  it  was 
listed,  or  any  additional  factors  which 
may  cause  the  waste  to  be  hazardous. 
The  Agency  reviews  this  information  to 
determine  whether  to  grant  or  deny  the 
petition. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  627  hours  for  a 
delisting  petition.  This  estimate  includes 
the  time  for  reviewing  instructions, 
analyzing  and  describing  the  waste,  the 
facihty,  and  testing  and  handling 
procedures.  Where  required,  he  annual 
recordkeeping  burden  is  4  hours  per 
petition. 

Respondents:  Businesses  and  other 
facilities  generating  soHd  waste. 

Estimated  No.  of  Respondents:  50. 

Estimated  Total  Annual  Burden: 
31,418  hours. 

Estimated  Frequency  of  Collection: 
On  occasion. 

Office  of  Pesticides  and  Toxic 
Substances 

Title:  Notice  of  Arrival  of  Pesticides 
and  Devices.  (EPA  ICR#  0152). 

Abstract:  To  ensure  that  imported 
pesticides  and  pesticide  devices  are  not 
adulterated  or  mislabeled  or  otherwise 
violative  of  FIFRA,  importers  or  their 
agents  must  submit  a  "Notice  of  Arrival 
of  Pesticides  and  Devices"  (EPA  Form 
No.  3540-1)  to  the  Agency  prior  to 
importation  to  the  U.S. 

Burden  Statement:  Pubic  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  20  minutes  per 
response.  This  estimate  includes  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  Importers  of  pesticides 
and  pesticide  devices. 

Estimated  No.  of  Respondents:  3,500. 

Total  Estimated  Annual  Burden:  2,100 
hours. 

Estimated  Frequency  of  Collection: 
One-time  only. 


Send  comments  regarding  these 
burden  estimates,  or  any  other  aspects 
of  these  collections  of  information, 
including  suggestions  for  reducing  the 
burden,  to: 

Carla  Levesque,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223),  401  M  Street  SW.. 
Washington,  DC  20460 
and 
Marcus  Peacock  (ICR#  1189)  Tim  Hunt 
(ICR#  0152),  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs.  726  Jackson  Place 
NW.,  Washington.  DC  20503. 
(Telephone  (202)  395-3084). 

OMB  Response  to  Agency  PRA 
Clearance  Request 

EPA  ICR#  1250;  Request  for 
Contractor  Access  to  TSCA  Confidential 
Business  Information;  was  approved  08/ 
02/88;  OMB#  2070-0075;  expires:  08/31/ 
91. 

Date:  August  15. 1988. 
Paul  Lapsley. 

Director,  Information  and  Regulatory  Systems 
Division. 

[FR  Doc.  88-19071  FUed  8-22-88;  8:45  am) 
BIUJNO  COOE  6560-60-11 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Requirement 
Approval  by  Office  of  Management 
and  Budget 

August  18, 1988. 

The  following  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget 
imder  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507).  For  further 
information  contact  Doris  Benz,  Federal 
Communications  Commission,  telephone 
(202)  632-7513. 

OM5Afo.;  3060-0061 

Title:  Annual  Report  of  Cable  Television 

Systems 

Scheduel  1 — Community  Unit  Data 

Schedule  2 — Physical  System  Data 
Form  No.:  FCC  325. 

The  approval  has  been  extended 
through  4/30/91.  The  current  edition  of 
the  computer-generated  form  with  a 
previous  expiration  date  of  5/31/88  will 
be  updated  accordingly. 
OM5M7.;  3060-0073 
Title:  AppUcation  for  and  Certification 

of  Overtime  Service  Involving 

Inspection  of  Ship  Radio  Equipment 
Form  No.:  FCC  808. 

The  approval  has  been  extended 
through  7/31/91.  The  December  1985 
edition  with  a  previous  expiration  date 


of  7/31/88  will  remain  in  use  until 
updated  forms  are  available. 
OMB  No.:  3060-0127 
Title:  Assignment  of  Authorization 
Form  No.:  FCC  1046. 

The  aprpoval  has  been  extended 
through  6/30/91.  Current  editions  with  a 
previous  expiration  date  of  7/31/88  will 
remain  in  use  until  updated  forms  are 
available. 

OMflAto..- 3060-0141 
Title:  Renewal  Notice  and  Certification 

in  the  Private  Operational  Fixed 

Microwave  Radio  Service 
Form  No.:  FCC  402-R. 

The  approval  has  been  extended 
through  6/30/91.  The  current  edition  of 
the  computer-generated  form  with  a 
previous  expiration  date  of  7/31/88  will 
be  updated  accordingly. 
H.  Walker  Feaster  ni. 
Acting  Secretary. 

[FR  Doc.  88-19095  Filed  8-22-88:  8:45  am] 
BHJJNQ  COOE  6712-01-11 


Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

August  17. 1988. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street 
NW;  Suite  140,  Washington,  DC  20037. 
For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
this  information  collection  should 
contact  Eyvette  Flynn,  Office  of 
Management  and  Budget,  Room  3235 
NEOB,  Washington,  DC  20503.  (202)  395- 
3785. 

OMB  Number  3060-0068 
Title:  AppUcation  for  Consent  to 

Assignment  of  Radio  Station 

Construction  Permit  or  License  (For 

stations  in  services  other  than 

broadcast) 
Form  Number  FCC  702 
Action:  Extension 
Respondents:  Businesses  including  small 

businesses 
Frequency  of  Response:  On  occasion 
Estimated  Annual  Burden:  400 

Responses;  2,000  Hours 
Needs  and  Uses:  FCC  Form  702  is  filed 

to  request  Commission  approval  of 

assignment  of  radio  station 


BEST  COPY  AVAILABLE 


32104 Fedafl  Register  /  Vol.  53.  No.  163  /  Tuesday.  August  23.  1988  /  Notices 


constructioii  pennit  or  license. 
Without  this  information,  the 
Commission  would  not  be  able  to 
effectively  carry  out  its  statutory 
obligations.  The  data  will  be  used  by 
the  Commission  staff  to  determine  the 
Gnancial.  legal  and  technical 
qualifications  of  the  applicant 

H.  Walker  Feaster  m. 

Acting  Secretary. 

[FR  Doc  88-19096  Piled  8-22-88;  8.-4S  am] 

BOIMG  COOC  •71»«1-« 


Advisory  Committee  on  Advanced 
Television  Service  Steering 
Committee;  Ueetlng 

Released:  August  17, 1988. 

A  meeting  of  the  Steering  Committee 
of  the  Advisory  Committee  on 
Advanced  Televsion  Service  will  be 
held  on:  September  8, 1988,  4:30  p.m., 
Conmiission  Meeting  Room  (Room  856], 
1919  M  Street  NW..  Washington.  DC 

The  agenda  for  the  meeting  will 
consist  of: 

1.  Introduction 

2.  Approval  of  the  last  meeting's  minutes 

3.  Progress  reports  by  Subcommittee 
chairmen 

4.  Discussion  of  future  work  plans  and 
schedule 

5.  Report  on  budget  and  funding 

6.  Discussion  of  private  sector  testing 
facilities 

7.  Date  and  location  of  next  Steering 
Committee  meeting 

8.  Other  business 

9.  Adjournment. 

All  interested  persons  are  invited  to 
attend.  AH  attendees  must  enter  the 
building  before  its  normal  closing  at  5:30 
p  jn.  or  make  arrangements  for  late  entry 
by  contracting  David  Siddall  at  the 
below  telephone  number  prior  to  the 
meeting,  liose  interested  also  may 
submit  written  statements  at  the 
meeting.  Oral  statements  and  discussion 
will  be  permitted  under  the  direction  of 
the  Steering  Committee  Chairman. 

Any  questions  regarding  this  meeting 
should  be  directed  to  Richard  E.  Wiley 
at  (202)  429-7010  or  David  R.  Siddal  at 
(202)  632-7792. 

Federal  Communications  Commission. 

H.  Walker  Feaster  m. 

Acting  Secretary. 

[FR  Doc.  88-19098  Filed  8-22-88:  8.45  am] 

BtLLMG  COOC  >rt2-01-« 


FEDERAL  FINANCIAL  INSTmjTIONS 
EXAMINATION  COUNOL 

Submission  ot  B&nk  CaU  Reports 

agency:  Federal  Financial  Institutions 
Examination  Council  (FFIEC). 
ACnOK  Final  action. 

summary:  The  FFIEC  has  approved  two 
proposals  relating  to  the  submission  of 
Reports  of  Condition  and  Income  (Call 
Reports)  that  were  issued  for  public 
comment  from  April  7, 1988  through  June 
15, 1988.  The  approved  proposals  relate 
to  the  Call  Reports  of  FDIC-insnred 
conunercial  banks  and  FDIC-insured 
state-chartered  savings  banks. 

As  approved  by  the  FFIEC,  the  term 
"submission  date"  in  the  Call  Report 
instructions  is  now  defined  as  the  date 
by  which  a  bank's  completed  Call 
Report  must  be  received  by  the  hanking 
agencies  (or  their  collection  agent  if  the 
report  is  submitted  electronically). 

A  filing  will  be  considered  timely, 
regardless  of  when  it  is  received,  if  it  is 
mailed  first  class  and  postmarked  no 
later  than  the  third  calendar  day 
preceding  the  submission  deadline.  If  an 
overnight  delivery  service  is  used,  entry 
of  the  report  into  the  delivery  system  on 
the  day  before  the  submission  deadline 
will  constitute  timely  submission. 

The  FFIEC  also  approved  requiring 
those  banks  with  more  than  one  foreign 
office  (other  than  a  shell  branch  or  an 
international  banking  facility)  that  use 
any  of  the  additional  15  calendar  days 
allowed  for  the  completion  of  their 
reports  to  submit  their  Call  Reports 
electronically  via  the  electronic  data 
transmission  system  that  was 
implemented  with  the  March  31, 1988 
Call  Report. 

The  implementation  of  the  term 
"submission  date"  will  become  effective 
with  the  September  30, 1988  Call  Report. 
The  mandatory  use  of  the  electronic 
transmission  system  by  banks  using  any 
of  the  additional  15  calendar  days  for 
report  submission  will  be  implemented 
as  of  the  Jime  30, 1989  report  date. 

EFFECTIVE  DATES:  September  30, 1988  for 
the  definition  of  the  term  Call  Report 
"submission  date",  and  June  30, 1989  for 
the  requirement  that  certain  banks  file 
their  Call  Reports  electronically. 

ADDRESS:  Federcd  Financial  Institutions 
Examination  Council  1776  G  Street 
NW.,  Suite  701,  Washingtoa  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT 

OCC:  David  C.  Motter,  Special  Assistant 
to  the  Chief  National  Bank  Examiner, 
(202/447-1587),  Office  of  the 
Comptroller  of  the  Currency,  490 
I/Enfant  Plaza  East  SW.,  Washington. 
DC  20219. 


Board:  Rhoger  H  Pugh.  Manager, 
Division  of  Banking  Supervision  and 
Regulation.  (202/728-5883).  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  ft  Constitution  Avenue 
NW..  Washington.  DC  20551. 

FDIC:  Robert  F.  Storch,  Planning  and 
Program  Development  Specialist, 
Division  of  Bank  Supervision,  (202/ 
898-6605],  Federal  Deposit  Insurance 
Corporation.  550 17di  Street  NW., 
Washington.  DC  20429. 

SUPPUEMENTARY  INFORMATION:  In  recent 
years,  the  Office  of  the  Comptroller  of 
the  Currency  (OCC).  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (FRB).  the  Federal  Deposit 
Insurance  Corporation  (FDIC).  and  state 
banking  authorities  have  increased  their 
use  of  data  from  die  quarterly  Reports  of 
Condition  and  Income  (Call  Reports)  for 
bank  supervisory  and  surveillance 
purposes.  The  greater  reliance  on  these 
reports  as  a  means  of  identifying,  at  an 
early  stage,  those  banks  which  are 
experiencing  deterioration  in  their 
financial  condition  has  prompted  efforts 
to  achieve  more  timely  availability  of 
these  data.  The  agencies  have  made  and 
are  continuing  to  make  every  effort  to 
shorten  the  time  required  to  process  the 
reports.  In  order  to  improve  the 
timeliness  of  the  Call  Report  data,  the 
banking  agencies  proposed  to  define  the 
term  "submission  date"  and  require 
banks  with  foreign  offices  that  use  any 
of  the  additional  15  calendar  days  that 
they  may  use  to  complete  their  Call 
Reports  to  submit  their  reports 
electronically. 

The  proposals  were  pubhshed  for 
public  comment  in  the  Federal  Register 
on  April  7, 1988.  The  comment  period 
ended  on  June  15. 1988.  Ninety-foiu" 
comment  letters  were  received. 
Commenters  included  five  major  trade 
associations,  three  state  bankers' 
associations,  four  bcink  holding 
companies  and  82  commercial  and 
savings  banks. 

The  New  York  Clearing  House 
(NYCH)  supported  the  proposal  to 
define  "submission  date"  as  the  date  by 
which  the  Call  Report  must  be  received 
by  the  agencies.  However,  the  NYCH 
suggested  that  the  mandatory  use  of 
electronic  submission  for  banks  utilizing 
some  portion  of  the  additional  15  days 
be  phased  in  over  the  period  to  June 
1989,  since  some  of  these  banks  may  not 
be  ready  to  submit  electronically  by 
September,  1988.  Two  banks  made  the 
same  suggestion.  The  NYCH  stated  that, 
during  the  phase-in  period,  reports  from 
these  banks  should  be  in  the  hands  of 
the  agencies  at  least  by  the  45tfa  day. 
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The  Bank  Administration  Institute 
(BAI)  also  supported  the  definition  of 
"submission  date"  contained  in  the 
proposals.  BAI  said:  "Differing 
interpretations  of  this  term  resulting  in  a 
range  of  receipt  dates  by  the  banking 
agencies  are  incompatible  with 
achieving  the  Council's  goals  of 
expeditiously  processing  Call  Reports 
and  preparing  Uniform  Bank 
Performance  Reports." 

In  addition,  the  BAI  recommended 
that  the  electronic  submission 
requirements  for  banks  with  foreign 
offices  be  deferred  until  December  31, 
1988.  The  American  Bankers 
Association  opposed  the  "compression 
of  Call  Report  submission  time."  lauded 
the  move  toward  electronic  submission 
of  Call  Reports,  and  uiged  the  agencies 
to  develop  methods  that  would  reduce 
the  period  required  for  processing  the 
Call  Reports.  The  latter  point  was  also 
made  by  a  niunber  of  bank  commenters. 

A  number  of  commenters  observed 
that,  in  return  for  requiring  completed 
Call  Reports  to  be  received  not  later 
than  the  30th  calendar  day  after  the  Call 
Report  date,  the  banking  agencies 
should  also  complete  their  report 
processing  earlier  than  at  present  and 
thereby  increase  the  timeliness  with 
which  Call  Report  data  in  general  and 
Uniform  Bank  Preference  Reports 
(UBPRs)  in  particular  are  available  to 
banks  and  others.  In  response  to  this 
suggestion,  the  banking  agencies  have 
committed  themselves  to  completing  the 
production  of  the  Call  Report  file,  used 
to  generate  UBPRs.  by  the  40th  calendar 
day  after  the  submission  date.  Currentiy. 
this  file  is  completed  by  the  45th 
calendar  day  after  the  submission  date. 

The  Independent  Bankers  Association 
of  America  (IBAA)  opposed  any  changes 
in  the  definition  of  submission  date. 
However,  they  stated  that  "*  *  *  the 
bankers  believe  an  earlier  submission 
date  would  be  feasible.  Requiring  call 
reports  to  be  postmarked  for  submission 
on  the  20th  calendar  day  would  not 
cause  any  undue  hardships  for  the 
March.  June,  and  September  reporting 
periods."  It  is  the  view  of  the  IBAA  that 
30  days  would  still  be  required  for  the 
December  report  because  of  the  plethora 
of  other  reports  due  at  the  same  time. 

The  United  States  League  of  Savings 
Institutions  stated  that  the  FFTEC 
proposals  did  not  go  far  enough 
indicating  that  savings  institutions  are 
able  to  meet  a  20-day  deadline  when 
submitting  their  quarterly  Thrift 
Financial  Reports,  which  are  more 
complex  and  cumbersome  than  the 
commercial  bank  Call  Report. 

Among  the  86  bank  holding  company 
and  commerical  and  savings  bank 
commenters,  eight  supported  the 


redefinition  of  "submission  date"  and  78 
opposed  it.  Many  bankers  who  opposed 
the  submission  date  proposals  stated 
that  they  would  not  be  able  to  complete 
their  Call  Reports  within  the  "required" 
17  days,  perhaps  not  realizing  that,  if 
they  were  to  use  commercially  available 
Call  Report  preparation  software  and 
submit  their  data  electronically,  they 
would  still  have  the  full  30  calendar 
days  to  complete  their  reports. 

August  16, 1988. 
Robert }.  Lawrence. 

Executive  Secretary,  Federal  Financial 
Institutions  Examination  Council. 

Accordingly,  effective  with  the 
September  30. 1988  Call  Report  the  term 
"submission  date"  will  be  defined  as  the 
date  by  which  a  bank's  completed  Call 
Report  must  be  received  by  the  banking 
agencies  (or  their  collection  agent  if  the 
report  is  submitted  electronically). 
Effective  with  the  June  30. 1980  Call 
Report,  all  banks  with  more  than  one 
foreign  office  using  any  of  the  additional 
15  calendar  days  for  report  submission 
will  be  required  to  submit  their  Call 
Reports  electronically  via  the  approved 
electronic  data  transmission  system. 

[FR  Doc.  88-19116  Filed  8-22-68:  8:45  am] 
BlUJNa  COOE  S210-01-M 


FEDERAL  RESERVE  SYSTEM 

County  Bancorporatlon,  Inc.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Banic  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842)(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  thai  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 


Comments  regarding  this  application 
must  be  received  not  later  than 
September  14. 1988. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Sti«et,  St.  Louis.  Missouri  63166: 

1.  County  Bancorporation,  Inc., 
Jackson,  Missouri;  to  acquire  100  percent 
of  the  voting  shares  of  Century  State 
Bancshares,  Inc.,  Columbia,  Missouri, 
and  thereby  indirectly  acquire  Century 
State  Bank,  Columbia,  Missouri.  In 
connection  with  this  application.  Merger 
Company,  Inc.,  Jackson,  Missouri,  has 
applied  to  become  a  bank  holding 
company  by  merging  with  Century  State 
Bancshares. 

Board  of  Governors  of  tiie  Federal  Reserve 
System.  August  17. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-19047  Filed  8-22-88:  8:43  am] 

BILLINQ  COOE  6210-01-M 

Cliange  In  Bank  Control  Notices; 
Acquisitions  of  Sttares  of  Bank  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  7, 1988. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  Miller  M.  Pettey,  Bells.  Tennessee; 
to  acquire  15.49  percent  of  the  voting 
shares  of  Crockett  County  Bancshares. 
Inc.,  Bells.  Tennessee,  and  thereby 
indirectly  acquire  Bells  Banking 
Company,  Bells,  Tennessee. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Jon  D.  Hoff master,  Omaha. 
Nebraska,  to  acquire  25.3  percent,  and 
David  C.  Melena,  Omaha,  Nebraska,  to 
acquire  5.1  percent  of  the  voting  shares 
of  Nebraska  National  Corporation,  and 
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thereby  indirectly  acquire  Nebraska 
National  Bank,  Omaha,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  17, 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-19048  Filed  8-22-88;  8:45  am] 

BILUm  CODE  UIO-OI-H 


Southern  Michigan  Bancorp,  Inc.; 
Acquisition  of  Company  Engaged  in 
Peimissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a}(2]  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
§  1843(c)(8))  and  §  225.21(a)  of 
Regulation  Y  (12  CFR  225.21(a))  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  hsted  in 
§  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  14, 
1988. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President]  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Southern  Michigan  Bancorp,  Inc., 
Coldwater,  Michigan;  to  acquire  Lease 


Pack  Incorporated,  Mason,  Michigan, 

and  thereby  engage  in  leasing  personal 

or  real  property  pursuant  to 

S  225.25(b)(5)  of  the  Board's  Regulation 

Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  17, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-19049  Filed  8-22-88;  8:45  am] 

BILUNG  COOE  <210-01-U 


PEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Interest  Rate  on  Overdue  Debts 

Section  30.13  of  the  Department  of 
Health  and  Human  Service's  claims 
collection  regulations  (45  CFR  Part  30) 
provides  that  the  Secretary  shall  charge 
annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consiuner 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
'Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register. 

"The  Secretary  of  the  Treasury  has 
certified  a  rate  of  14.375%  for  the  quarter 
ended  June  30, 1988.  This  interest  rate 
will  remain  in  effect  until  such  time  as 
the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Date:  August  18, 1988. 
Demiis  J.  Fischer. 

Deputy  Assistant  Secretary,  Finance. 
[FR  Doc.  88-19106  Filed  8-22-88;  8:45  am] 

BILUNQ  COOE  41S0-04-W 


Food  and  Drug  Administration 
[Doclcet  No.  88N-0300] 

Drug  Export;  Recombigen®  HIV  EIA 
Test  Kite 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Cambridge  BioScience  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product 
Recombigen*  HTV  EL\  test  kits  to 


Canada,  West  Germany,  Italy.  Sweden, 
The  Netherlands,  Norway,  Finland, 
Austria,  France,  United  Kingdom,  Japan. 
Switzerland.  Spain,  Belgium,  Denmark. 
Ireland,  and  Australia. 

ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane,  Rockville.  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  biological 
products  under  the  Drug  Export 
Amendments  Act  of  1988  should  also  be 
directed  to  the  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Boyd  Fogle,  Jr.,  Center  for  Biologies 
Evaluation  and  Research  (HFB-120), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857.  301- 
295-8095. 

SUPPLEMENTARY  INFORMATION!  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L 
99-660)  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currenUy  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Cambridge  BioScience,  365  Plantation 
Street.  Biotechnology  Research  Park. 
Worcester,  MA  01805,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product 
Recombigen*  HIV  EIA  test  kits,  to 
Canada,  West  Germany.  Italy.  Sweden. 
The  Netherlands.  Norway,  Finland. 
Austria.  France.  United  Kingdom.  Japan. 
Switzerland.  Spain,  Belgium.  Denmark. 
Ireland,  and  Australia.  The 
Recombigen*  HTV  EIA  test  kit  is  an  in- 
vitro  qualitative  enzyme  immunoassay 
for  the  detection  of  antibody  to  hiunan 
inununodeficiency  virus  (HIV),  which  is 
also  known  as  human  T-lymphotropic 
virus  type  III  (HTLV-III)  or 
lymphadenopathy  virus  (LAV),  in 
human  serum  or  plasma.  The  application 
was  received  and  filed  in  the  Center  for 
Biologies  Evaluation  and  Research  on 


July  13, 1988,  which  shall  be  considered 
the  filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above]  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identifled  with  the  docket 
nimiber  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  September  2, 
1988,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identiHed  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec.  802,  Pub. 
L.  99-660  (21  U.S.C.  382))  and  under  authority 
delegated  to  the  Conunissioner  of  Food  and 
Drugs  (21  CFR  5.10)  and  redelegated  under  21 
CFR  5.44. 

Dated:  August  4, 1988. 
Thomas  S.  Bozzo, 

Director,  Office  of  Compliance  Center  for 
Biologies  Evaluation  and  Research. 
[FR  Doc.  88-19042  Filed  &-2-88;  8:45  am] 

BtLUNG  CODE  4180-01-41 


Advisory  Committee;  Notice  of 
Meeting 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  EPA's 
advisory  committee. 

Meeting:  The  following  advisory 
committee  meeting  is  announced: 

Gastrointestinal  Drugs  Advisory 
Committee 

Date,  time,  and  place.  September  15 
and  IB,  1988,  9  a.m..  Conference  Rms.  D 
and  E,  Parklawn  Bldg.,  5600  Fishers 
Lane,  Rockville,  Md. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  September  15, 
1988,  9  a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to 
5:30  p.m.;  open  committee  discussion, 
September  16, 1988,  9  a.m.  to  5:30  p.m., 
Joan  C.  Standaert  Center  for  Drug 
Evaluation  and  Research  (HFD-180), 
Food  and  Drug  Administration,  5600 


Fishers  Lane,  Rockville,  MD  20857,  301- 
443-0479  or  419-259-6211. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
the  treatment  of  gastrointestinal 
disorders  and  diseases  and  makes 
recommendations  regarding  the 
appropriate  clinical  development  of  such 
products. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss:  (1)  Cytotec 
(misoprostol)  new  drug  application 
(NfDA)  19-268,  Searie  and  Co.,  for 
prevention  of  nonsteroidal  anti- 
inflammatory drug  (NSAID)  peptic 
ulceration;  and  (2)  Dipentum  (olsalazine) 
NDA 19-715,  Pharmacia,  Inc.,  for 
prolongation  of  remission  between  acute 
attacks  of  ulcerative  colitis  (relapse 
prevention),  treatment  of  mild  attacks  of 
ulcerative  colitis,  and  adjunctive 
treatment  of  moderate  to  severe 
ulcerative  colitis. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
shall  have  an  open  public  hearing 
portion.  Whether  or  not  it  also  includes 
any  of  the  other  three  portions  will 
depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meeting  announced  in  this  notice. 
The  dates  and  times  reserved  for  the 
open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  long 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 


permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  asssured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meetmg 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  pesentafion  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  di.scretian. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  men.bers  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  wi!!  be 
available  from  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration,  Rm.  12A-16,  5G00 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  begirming  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section  10(a)(1) 
and  (2)  of  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463.  66  Stat.  770-776  (5  U.S.C. 
App.  1)).  and  FDA's  regulations  (21  CFR  Part 
14)  on  advisory  committees. 

Dated:  August  15, 1988. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 
[FR  Doc.  88-19040  Filed  8-2-88;  8:45  am] 
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Public  Conferences;  Notioe  of 
lleetings 

aqency:  Food  and  Drug  Admiiustration. 
ACnOK  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  public  conferences 
scheduled  by  the  Food  and  Drug 
Administration  (FDA).  Center  for 
Kologics  Evaluation  and  Research.  The 
conferences  are  planned  (1)  to  foster  an 
exchange  of  information  and  opinion 
concerning  screening  and  diagnostic 
uses  of  serologic  tests  for  human  T- 
lymphotropic  virus,  type  I  (HTLV-I),  and 
(2)  to  discuss  the  significance  of  the 
human  response  to  monoclonal 
antibodies  as  it  relates  to  human  anti- 
murine  antibody  [HAMA]  formation  and 
subsequent  doses  of  similar  or  different 
monoclonal  antibodies. 

Meetings:  The  following  public 
conferences  are  announced: 

Sandogic  Testing  For  HTLV-I  in  Blood 
and  Plasma  Derivativas 

Date,  time,  and  place.  September  15, 
1988, 8  ajn.  to  5  pjn..  National  Institutes 
of  Health,  Jack  Masur  Auditorium, 
Warren  Grant  Magnuson  Qinical 
Center,  Bldg.  10,  9000  Rockville  Kke, 
Betheada,  MD. 

Type  of  meeting  and  coatact  person: 
FDA's  Center  for  Biologies  Evaluatioa 
and  Research  haa  plaimed  a  public 
conference  to  foster  an  exchange  of 
information  and  opinion  concerning 
screening  and  dia^ostic  uses  of 
serologic  tests  for  human  T- 
lymphotropic  virus,  type  I  (HTLV-I) 
open  public  meeting;  no  preregistration 
required:  Hilda  Kopit,  Center  for 
Biologies  Evaluation  and  Research 
(HFD-8),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD  20857, 
301-443-5455. 

Agenda— Open  public  conference. 
Among  the  topics  to  be  discussed  are: 
(1)  basic  epidemiology  of  HTLV-1  and 
HTLV-n,  (2)  experience  with  serologic 
tests  fw  HTLV-I  in  various  population 
groups,  (3)  approach  to  donor  screening 
and  confirmatory  testing,  and  (4) 
notification  and  counseling  of 
seropositive  donors. 

Significance  of  the  Human  Response  to 
Monodonai  Antibodiea 

Date,  time,  and  place.  September  28 
and  27, 1988,  9  a.m.  to  5:30  p.m., 
Gaithersburg  Marriot  Hotel,  620 
Lakeforest  Blvd.,  Gaitherburg,  MD. 

Type  of  meeting  and  contact  persons. 
FDA's  Center  for  Biologies  Evaluation 
and  Research  has  planned  a  pidilir. 
conference  to  discuss  the  significance  uf 
the  human  response  to  monoclonal 
antibodies  as  it  relates  to  human  anti- 


murine  antibody  (HAMA)  formation  and 
subsequent  doses  of  similar  or  different 
monoclonal  antibodies;  open  public 
meeting;  registration  is  open;  papers  and 
comments  solicited  for  preaentatifn: 
Curtis  L  Scribner  (HFB-230).  301-44^- 
4864,  for  information  on  biological 
investigational  new  drugs,  or  Thomas 
Hoffiooan  (HFN-838),  301-496-4538,  for 
information  on  blood  and  blood 
products.  Center  for  Biologies 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20657. 

Agenda — Ope/i  public  conference. 
Among  the  topics  to  be  discussed  are: 
(1)  pro^ostic  factors  for  HAMA 
development,  (2)  methods  of  detection 
and  quantitation  of  HAMA.  (3) 
significance  of  HAMA  in  the  nibsequent 
use  of  monoclonal  antibodies  and  (4) 
strategies  for  the  prevention  of  HAMA. 

Dated:  August  17. 1988. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  88-19041  Fded  8-22-88;  8:45  am] 
BajJNQ  CODE  4ia«-oi-y 


National  Institutes  of  Health 

National  Center  for  Nursing  Researcfi; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Advisory 
Council  for  Nursing  Research  scheduled 
for  September  15-16, 1988,  in  Building 
37,  Room  6-B23,  NIH.  Bethesda. 
Maryland,  which  was  published  in  the 
FedeFol  Register  on  July  29. 1988  (53  FR 
28703). 

This  Council  was  in  have  convened  at 
9:00  ajn.  on  September  15, 1968,  and  8:30 
a.m.  on  September  16, 1988.  in  Room 
eB23  on  Building  37  on  the  NIH  campus, 
but  the  location  has  been  changed  to  the 
Crowne  Plaza  Holiday  Inn.  Rodcville 
Pike.  Rockville,  Maryland. 

The  meeting  wiU  be  open  to  the  public  on 
September  15.  from  9  a.m.  to  1:30  p.m.  and  on 
September  16  from  8:30  ajn.  to  adiounimenL 

Dated  August  17. 198& 
Bstty  ).  Bavaridge, 

Committee  Management  Officer,  NIH. 
(FR  Doc  88-19068  Filed  8-22-88;  8:45  am] 

eaiMQ  CODE  4140-01-M 


National  Institute  of  Dtabetes  and 
Digestive  and  Kidney  OisesMes, 
National  Digestive  Diseaaes  Advisory 
Board;  Meeting 

Pursuant  to  Pub.  L.  92-^(63,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Digestive  Diseases  Advisory 
Board  on  September  18-19, 1988.  from 


8:15  ajn.  to  approximately  5  pjn..  at  the 
Key  ftidge  Marriott  Hotel  1401  Lee 
Highway.  Arlington,  Virginia  22209.  The 
meeting,  whidi  will  be  open  to  the 
pubbc.  is  being  held  to  discuss  the 
Board's  activities  and  to  continue 
evaluation  of  the  imptementation  of  the 
long-range  digestive  diseases  plan. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Notice  of  the  meeting 
room  will  be  posted  in  the  hotel  lobby. 
Mr.  Raymond  M.  Kuehne.  Executive 
Director,  National  Digestive  Diseases 
Advisory  Board.  1801  Rockville  I^e. 
Suite  500,  Rockville,  Maryland  20852. 
(301)  496-6045,  will  provide  on  request 
an  agenda  and  roster  of  the  members. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  oflice. 

Dated:  August  17. 1988. 
Betty  J.  BavaridgB. 

NIH  CoauniUee  Management  Officer. 
[FR  Doc.  68-19060  Filed  8-22-88;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  THE  WTERiOR 

Office  Of  the  Secretary 

Privacy  Act  of  1974;  Deletion  of  Notice 
of  System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974.  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  is  deleting 
from  its  inventory  of  Privacy  Act 
systems  of  records  a  notice  describing 
records  formerly  maintained  by  the 
Govennnent  of  the  Trust  Territory  of  the 
Pacific  Islands  (TTPI)-  The  system  of 
records  notice  being  abolished  is 
entitled  "Trust  Territory  of  the  Pacific 
Islands  Employee  Records — Interior, 
Office  of  the  Secretary — 95"  and  was 
previously  published  in  the  Federal 
Register  on  January  26, 1984  (49  FR 
3274).  Due  to  changes  that  have 
occurred  in  the  administration  of  the 
TTPI,  the  records,  as  described  in  the 
notice,  are  no  longer  maintained. 

This  change  shall  be  effective  on 
August  23. 1968.  Additional  information 
regarding  this  action  may  be  obtained 
from  the  Department  Privacy  Act 
Officer,  Office  of  the  Secretary  (I^^, 
Room  2242.  Main  Interior  Building.  U.S. 
Department  of  the  Interior,  Washington, 
DC  20240. 

Dated:  August  10. 1988. 
Oscar  W.  Mualler,  |r. 

Director,  Office  of  Management  Improvement 
[FR  Doc.  68-19058  Filed  8-22-86;  6:45  am] 
BlUJHa  COOC  431»'«3-H 
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Bureau  of  Indian  Affairs 

San  Carlos  Irrigation  Project,  Arizona; 
Fiscal  Year  Operation  and 
Maintenance  Charge 

agency:  Bureau  of  Indian  Affairs. 
Department  of  the  Interior. 
ACTION:  General  Notice. 

SUMMARY:  The  purpose  of  this  general 
notice  is  to  change  the  per  acre 
assessment  rate  for  the  operation  and 
maintenance  of  the  irrigation  facilities  of 
the  Joint  Works  of  the  San  Carlos 
Irrigation  Project  to  properly  reflect  the 
cost  of  labor,  materials,  equipment  and 
services.  The  change  is  from  $31.16  per 
acre  to  $29.63  per  acre  per  year. 
EFFECTIVE  DATE:  This  general  notice 
shall  become  effective  when  published 
for  FY  1990. 

FOn  FURTHER  INFORMATION  CONTACT 
Project  Engineer,  San  Carlos  Irrigation 
Project,  P.O.  Box  250,  Coolidge,  Arizona 
85228,  telephone  (602)  723-5439. 
SUPPLEMENTARY  INFORMATION: 

Authority:  The  authority  to  issue  this 
document  is  vested  in  the  Secretary  of  the 
Interior  by  5  U.S.C.  301  and  the  Act  of  August 
14. 1914  (38  Stat.  583.  25  U.S.C.  385). 

This  general  notice  is  issued  by 
authority  delegated  to  the  Assistant 
Secretary  for  Indian  Affairs  by  the 
Secretary  of  Indian  Affairs  by  the 
Secretary  of  the  Interior  in  209  DM  8  and 
redelegated  by  the  Assistant  Secretary 
for  Indian  Affairs  to  the  Area  Director  in 
10  BIAM  3  and  pursuant  to  171.1(e)  of 
Part  171,  Subchapter  H,  Chapter  1,  Title 
25  of  the  Code  of  Federal  Regulations. 

Determination  Under  E.0. 12291: 
Pursuant  to  E.0. 12291  of  February  17, 
1981  (46  FR  13193,  February  19, 1981), 
each  agency  is  to  determine  whether  a 
rule  it  intends  to  issue  is  a  major  rule. 
The  Bureau  of  Indian  Affairs  has 
determined  that  for  the  purpose  of  E.0. 
12291,  the  proposed  rate  change  is  not  a 
major  rule  and  does  not  require 
preparation  of  Regulatory  Impact 
Analysis  because; 

1.  It  will  not  have  annual  effect  on  the 
economy  of  $100  million  or  more;  or 

2.  It  will  not  result  in  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or 

3.  It  will  not  have  significant  adverse 
effects  on  competition,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign 
markets-based  enterprises  in  domestic 
or  export  markets. 

Regulatory  Flexibility  Analysis: 


Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  and  43  CFR  Part  14,  each 
agency  is  required  to  prepare  and  make 
available  for  public  comment  on 
regulatory  flexibility  analysis  of  a 
proposed  rule  will  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  The  Bureau  of  Indian 
Affairs  has  determined  that, 

(1)  A  substantial  number  of  small 
entities  will  not  be  effected  as  the 
proposed  rate  change  will  have  effect 
upon  one  entity,  the  San  Carlos 
Irrigation  Drainage  District,  organized 
and  existing  under  the  laws  of  the  State 
of  Arizona;  and 

(2)  The  impacts  of  the  proposed  rate 
change  will  not  cause  an  adverse 
economic  impact  upon  a  substantial 
number  of  small  entities. 

Basis  of  Proposal:  A  Preliminary  FY 
1990  Irrigation  O&M  Rate  study  was 
made  of  operation,  maintenance  and 
replacement  costs  of  the  Joint  Works  of 
the  San  Carlos  Irrigation  Project.  On 
April  11, 1988,  the  study  was  presented 
to  the  Fact  Finding  Committee  made  up 
of  representatives  from  the  Gila  River 
Indian  community,  the  San  Carlos 
Irrigation  and  Drainage  District 
(SCIDD).  Pima  Agency,  San  Carlos 
Irrigation  Project  (SCIP),  and  Phoenix 
Area  Office. 

A  proposed  FY  1990  Irrigation  O&M 
Rate  was  developed  based  on  the  data 
presented  at  the  Fact  Finding  Committee 
meeting  and  suggestions  made  by  the 
committee  members.  This  proposed 
O&M  rate  study  was  provided  to  the 
Pima  Agency,  Gila  River  Indian 
Community,  and  the  San  Carlos 
Irrigation  and  Drainage  District.  Written 
comments  (italic)  were  received  on  from 
the  San  Carlos  Irrigation  and  Drainage 
District.  A  summary  of  these  comments 
and  the  Project's  responses  follow: 

(1)  SCIDD  questioned  why  the  rate 
study  included  60  employees  when  only 
42  currently  work  for  the  Project.  SCIDD 
also  requested  information  on  number  of 
employees  and  cost  for  the  past  three  to 
five  years. 

The  rate  study  used  payroll  cost  for 
pay  period  three  of  current  employees 
and  projected  the  cost  forward  using  a 
three  percent  per  year  cost  increase.  The 
information  requested  by  SCIDD  will  be 
made  available. 

(2)  SCIDD  suggested  that  the  Project 
is  projecting  too  much  equipment  and 
that  the  $330,000  is  excessive  since 
$250,000  has  been  requested  in  FY  88  & 
89.  SCIDD  feels  that  $200,000  is 
adequate. 

The  $330,000  used  is  approximately 
70%  of  the  replacement  cost  of 
equipment  list  used  in  the  rate  study. 
The  listed  equipment  will  be  evaluated 


to  determined  what  equipment  can  be 
eliminated  in  future  rate  studies. 

(3)  SCIDD  objected  to  the  power  rate 
of  3.66  cents/KWH  used  in  the  O&M, 
rate  study  and  proposed  that  2.14  cents/ 
KWH  would  be  more  reasonable. 

The  3.66  cents/KWH  was  developed 
in  a  study  conducted  by  the  Project  and 
presented  at  the  Fact  Finding  Committee 
meeting  and  is  believed  to  be 
appropriate. 

SCIDD  accepted  the  assessment  rate 
adjustment  of  $29.63  per  acre,  however 
they  requested  that  for  future  rates  the 
final  rate  study  be  given  at  least  one 
month  in  advance  for  analysis  and 
discussion.  No  comments  were  received 
from  Pima  Agency  or  Gila  River  Indian 
Community.  The  Project  Engineer 
submitted  his  recommendation  to  the 
Phoenix  Area  Director  for  a  change  in 
the  per  acre  assessment  rate  for 
operation  and  maintenance  of  the 
irrigation  facilities  of  the  Joint  Works  of 
the  San  Carlos  Irrigation  Project  for 
Fiscal  Year  1990  and  subsequent  years 
thereafter,  until  further  notice,  at  a  rate 
of  29.63  per  acres  for  land  under  the 
Project.  The  revenue  to  be  derived  from 
the  assessment  would  pro\ide  for  the 
projected  costs  of  all  labor,  materials, 
equipment  replacement  and  power  for 
irrigation  pumps  required  for  operation 
and  maintenance  of  the  project. 

Principal  Author;  The  principal  author 
of  this  document  is  Thomas  W. 
Neumann,  P.E.,  Bureau  of  Indian  Affairs, 
San  Carlos  Irrigation  Project,  P.O.  Box 
250,  CooUdge.  Arizona  85228,  telephone 
(602)  723-5439. 

The  general  notice  shall  read  as 
follows: 

San  Carios  Imgation  Project  O&M 
Assessment  loint  Works 

Pursuant  to  the  Act  of  Congress  approved 
June  7, 1924  (43  Stat.  476)  and  supplementary 
acts,  and  Repayment  Contract  of  June  8, 1931, 
as  amended,  between  the  United  States  and 
San  Carlos  Irrigation  and  Drainage  District 
and  in  accordance  with  applicable  provision 
of  the  Order  of  the  Secretary  of  the  Interior  of 
June  15, 1938,  the  cost  of  the  operation  and 
maintenance  of  the  Joint  Works  of  the  San 
Carlos  Irrigation  Project  for  Fiscal  Year  1990 
is  estimated  to  be  $3,285,528  and  the  rate  of 
assessment  for  the  said  Rscal  year  and 
subsequent  fiscal  years  until  further  notice  is 
hereby  Bxed  at  $29.63  for  each  assessable 
acre  of  land. 

James  H.  Stevens, 

Phoenix  Area  Director. 

(FR  Doc.  88-19082  Filed  8-22-88;  8:45  am] 

WLUNO  CODE  4310-I»-M 
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Bwau  d  Lend  Manegement 
[AK-96»-421S-1S;  AA-M7M] 

Alaska  Native  Claims  Selection;  Cook 
hUet  Region,  Inc. 

In  accordance  with  Departmental 
regulation  43  CFR  2S50J[d],  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  sec. 
14(e)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18. 1971.  43 
U.S.C  1601. 1813(e).  will  be  issued  to 
Cook  Inlet  Region,  Inc.  for 
approximately  11  acres.  The  lands 
involved  are  in  the  vicinity  of  Fort 
Richardson.  Alaska.  The  parcel  is  a 
portion  of  lot  1.  Sec.  18,  T.  13  N..  R.  2W., 
Seward  Moidian.  Alaska. 

A  notice  of  the  dedsion  will  be 
published  once  a  week,  fcH-  four  (4) 
consecutive  weeks,  in  the 
ANCHORAGE  DAILY  NEWS.  Copies  of 
the  decision  may  be  obtained  by 
contacting  the  Alaska  State  Office  of  the 
Bureau  of  Land  Management.  701  C 
Street,  Box  13.  Anchorage,  Alaska  99513 
((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  a]^ected  by  the 
decision,  an  agency  of  the  Federal 
government,  or  a  regional  corporation 
shall  have  until  September  22, 1988,  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
Hie  an  appeal.  Appeals  must  be  filetd  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
Romona  Clmm, 

Chief,  Branch  of  Cook  Inlet  andAhtna 

Adjudication. 

[FR  Doc  88-19073  Filed  8-22-88;  8:45  am] 

MUJNQ  CODE  4310-JA-ll 

[AK-964-421^15;  AA  8103-2] 

Alaska  Native  Ctafins  Selection;  Ooyon 
LUL 

In  accordance  with  Departmental 
regulaUon  43  CFR  2650.7(d).  notice  is 
hereby  given  that  the  decision  to  issue 
conveyance  (DIC)  to  Doyon.  Limited, 
notice  of  which  was  published  in  the 
Federal  Register,  44  FR  25937  to  25939, 
on  May  3, 1979,  is  modified  by  limiting 
the  season  of  use  on  easement  EIN  8  L 
to  winter  use. 

A  Notice  of  the  modified  DIC  will  be 


paUished  once  a  week,  tor  four  (4) 
consecutive  wedcs,  in  the  Fairbcmks 
Daily  News-Miner.  Copies  of  the 
modified  DIC  may  be  obtained  by 
contacting  tbe  Alaska  State  Office  of  the 
Bureau  of  Land  Management,  701  C 
Street  Box  13,  Anchorage,  Alaska  9BS13. 
Any  party  claiming  a  property  interest 
which  is  adversely  affei^ed  by  the 
decision,  an  agency  of  the  Federal 
government,  or  regional  coiporation, 
shall  hare  until  September  22. 1968,  to 
file  an  appeal  on  the  issue  in  the 
modified  DIC  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  fileid  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Except  aa  modified,  the  deciaion.  notice  of 
which  waa  given  May  3, 1979,  ia  final 
Stanley  H.  Bronczyk, 
Chief,  Branch  of  Doyon  Adjudication. 
[FR  Doc.  88-10074  Filed  8-22-88;  8:45  am] 

BlUJm  CODE  4SKKIA-U 

[WY-WO-08-4121-11;  W-111732] 

InvttatkMi  for  Coal  Exploration  Uoense; 
Wyoming 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Invitation  for  Coal  Exploration 

License. 

summary:  Powder  River  Coal  Company 
hereby  invites  all  interested  parties  to 
participate  on  a  pro  rata  cost  sharing 
basis  in  its  coal  exploration  program 
concerning  federally  owned  coal 
underlying  the  following  described  land 
in  Campbell  and  Converse  Counties, 
Wyoming: 

T.  41  N..  R.  70  W..  6th  P.M.,  WY., 
Sea  2:  Lota  5  through  16  i&cluaive; 
Sec.  3:  Lota  5  through  16  incluaive: 
Sec.  4:  Lots  5  through  15  incluaive; 

SWV4NEy4; 
Sec.  5:  Lota  5  througji  18  inclusive; 
Sec.  6:  Lota  8  through  23  inclusive; 
Sec.  7:  Lots  5  through  20  inclnsiye; 
Sec.  16:  Lots  S  tiirougfa  20  Incluaive; 
Sec.  19:  Lots  5  through  20  incluaive; 
Sec.  20:  Lots  1  through  16  inclusive: 
Sec.  28:  Lota  2  through  7, 10  through  15. 

NEy«swy«. 

T.  41  N..  R.  71  W..  6th  P.M..  WY., 
Sec.  25:  Lots  1  through  14  inclusive. 

T.  42  N.,  R.  70  W.,  eth  P.M.,  WY.. 
Sec.  21:  Lots  1  through  16  inclusive; 
Sec.  27:  Lots  1  tiirough  18  inclusiva: 
Sea  31:  Lots  5  through  20  inclusive; 


Sec.  34:  Lots  1  through  18  indualvB; 
Sec.  35:  Lots  1  through  18  inclusivr, 
Cantaining  0,S27.S7  acres. 

AH  of  the  coal  in  the  above  land 
consists  of  unleased  Federal  coal,  within 
the  Powder  River  Basin  knovm  coal 
leasing  area.  The  purpose  of  tbe 
exploration  is  to  construct  ground  water 
monitoring  sites  and  to  establish 
cropline  and  thickness  of  the  Wyo-Dak 
Anderson  coal  seam  in  the  area. 


addresses:  A  detailed  description  of 
the  proposed  drilling  program  is 
available  for  review  during  normal 
business  hours  in  die  following  offices 
(under  serial  number  W-111732):  Bureau 
of  Land  Management  2515  Warren 
Avenue.  Cheyenne.  Wyoming  82003;  and 
Bureau  of  Land  Management  1701  East 
"E*  Street  Casper.  Wyoming  82801. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  mvitation  will  be  published  in 
a  newspaper  once  each  week  for  two 
consecutive  weeks  beginning  die  week 
of  August  22. 1988,  and  in  the  Federal 
Register.  Any  party  electing  to 
participate  in  this  exploration  program 
must  send  written  notice  to  both  the 
Bureau  of  Land  Management  and  to 
Powder  River  Coal  Company  no  later 
than  30  days  after  publication  of  this 
invitation  in  the  Federal  Register.  The 
written  notice  should  be  sent  to  the 
following  addresses:  Mr.  Ronald  J.  Braig. 
Powder  River  Coal  Company.  P.O.  Box 
3034,  Gillette,  Wyoming  82717  and  the 
Bureau  of  Land  Management  Wyoming 
State  Office,  Branch  of  Mining  Law  and 
Solid  Minerals.  P.O.  Box  182a 
Cheyenne,  Wyonung  82003-182& 

The  foregoing  is  published  in  the 
Federal  Kaj^ster  pursuant  to  Title  43 
Code  of  Federal  Regulations.  Section 
3410.2-l(c)(l). 
GaiyW.Hortoo, 
Acting  State  Director. 
[FR  Doc.  8»-19075  f^d  8^22-88;  8:45  am] 

BILLINO  CODE  4S1S-11-M 


[CA-060-43-7122-08-0063] 

California  Desert  Distrfct;  biCent  To 
Prepare  Environmental  Impact 
Statement  and  Notk:e  of  AvalabMty  of 
Preplaimbig  Analyals  for  Proposed 
Expanskm  of  Army  Nattonal  TraMng 
Center  at  Fort  Irwin,  CA 

AQENCY:  Bureau  of  Land  Management 
Interior.  Cooperating  Agency:  National 
Training  Center,  Army. 

action:  Notice  of  Intent 

summary:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  and  the 


Army  will  prepare  an  environmental 
impact  statement  (EIS)  for  the  proposed 
expansion  of  tbe  Army  National 
Training  Center,  Fort  Irwki.  Cakfomia 
(NTC).  Expansion  would  involve 
withdrawal  of  pablk  lands  aunaged  by 
the  BiHcaa  of  Land  Management  (BLM). 
and  acqmaitiaa  of  private  and  state  of 
Catifomta  lands. 

This  Notice  of  Intent  (NOI>  is  an 
amendment  to  the  NOI  published  by  the 
Department  of  the  Army  on  February  24. 
1988. 

On  June  10, 198B,  the  Army  proposed 
to  the  BLM  that  BLM  consider  a 
withdrawal  of  some  portion  of  a  study 
area  of  approximately  390,000  acres  of 
public  lands  adjacent  to  the  existing 
facility  at  the  NTC  for  military  nse. 
These  public  lands  and  intermmj^ed 
state  and  private  lands  would  be 
acquired  by  the  National  Training 
Center  upon  the  approval  of  Congress. 
The  EIS  wook)  result  in  a 
recommendation  by  NJk4  to  ttw 
Secretary  of  the  Interior  regarding  die 
appropriateness  of  the  additional 
withdrawal  of  public  lands  for  Army 
use. 

Dates:  Following  are  sdiedo^d  dates 
for  public  scoping  meetings: 


Lx>cation 


Holiday  Im,  Crown 

Room  A.  1200 

University  Ave., 

Riverside,  Califomta. 
County  Board  of 

Superviaers 

Ctiamt>en.  385  N. 

Arrowrheatf  Ave.,  San 

Bernardino,  Calfomia. 
Green  Tree  Inn,  Crystal 

A  Room,  14173  Green 

Tree  Blvd.,  VictorviHe, 

Calibxnia. 
Baratow  Station  lim, 

151t  E.  MainSl, 

Baratow,  CiWDniia. 
Baker  Community  Hall, 

100  Coramuaity  Lane. 


Date 


9/12/8S 
9/13/S8 

9/14/80 

9/15/88 
9/22/88 


Ttiw 


1:00  p.m. 
7:00  poa 


7Mp.in. 

7M)pjH. 

7:00  p.fR 
7:00  pjR. 


Scoping  comments  will  be  accepted  at 
these  meetings  or,  if  received  in  writing, 
on  or  before  Septend)er  2a,  IQSa  Mail 
scoping  commraits  to:  Karta  Swanson, 
Bureau  of  Land  Management,  Barstow 
Resotirce  Area,  150  Coolwater  Land, 
Barstow.  CA  92311. 

A  Preplanning  Analysis  (PPA) 
containing  preliminary  plaimiag  issues 
(public  land  Hses.  natural  and  cultural 
resources,  and  social  and  econoaic 
considTstions)  and  decision  oiteria  is 
available  at  this  time  for  public 
comment  Copies  of  the  IVeirianning 
Analysis  can  be  obtained  from  flie 
address  above.  Comments  on  this 
document  are  also  due  on  or  before 
September  20, 1968. 


SUPPLEMENTAL  MPORMATION:  The 

expansion  of  the  National  Training 
Center  would  allow  for  brigade  level 
training,  for  which  the  «»vi«tii^g  mtC  at 
Fort  Irwin  was  established  in  1981,  but 
which  existing  area  writhin  the  NTC 
cannot  accommodate. 

Five  preliminary  alternatives  have 
been  identified,  including  No  Action. 
The  alternatives  that  would  allow  for 
the  expansion  of  the  National  Training 
Center  (NTC)  include: 

Alvord  Mountain  Alternative — 
Approximately  230J)00  acres  east  and 
south  of  ex^st^ng  NTC  boundaries, 
inchiding  portions  of  the  South  Avawatz 
Motmtains,  Soda  Mountains,  and  Alvord 
Motmtain.  The  boimdary  would  reach  to 
within  one  mile  of  1-15  and  south  of  1-15 
to  encompass  the  Manix  siding.  All 
alternatives  for  expansion  would  also 
include  the  area  south  of  Goldstone  and 
north  of  the  Paradise  Range. 

Coyote  Basin  Alternative — 
Approximately  305,000  acres  east  and 
south  of  existing  NTC  boundaries. 
Includes  all  of  the  Alvord  Alternative 
plus  the  Coyote  Basin  south  to  the 
Calico  Mountains. 

Superior  Valley  Alternative — 
Approximately  300,000  acres  mostly 
west  and  south  of  existing  NTC 
botmdaries.  The  e?q>ansion  area  would 
be  west  to  include  the  Stiperior  Lake 
area  and  south  the  Mud  Hills.  The  area 
east  of  the  Boulder  UtiHty  Corridor 
would  be  exchided  as  would  the  Manix 
railroad  siding.  Coyote  Basin  and  a 
portion  of  die  South  Avawatz  Mountains 
would  be  a  part  of  this  altematiTe. 

WSA  Exciuaion  Alternative — 
Approximately  280,000  acres  strictly 
south  and  west  of  the  existing  NTC 
boundaries  to  avoid  the  three  BLM 
wilderness  study  areas. 

FOR  FURTHER  MFORMATION  CONTACT: 

Karla  Swanson,  Bureau  of  Land 
Management,  Barstow  Resource  Area. 
150  Coolwater  Lane,  Barstow,  CA  82311, 
(619)  256-3591. 

Date:  Auguat  12, 1988. 
Genu  HiBar, 
District  Manager. 
[FR  Doc.  88-19062  Filed  8-22-88;  8:45  am] 

BILLIMI  CODE  4S1»-«M( 


Meeting  of  Miles  City  District  Advisory 
Council;  Montane 

agency:  Bureau  of  Land  Management, 
Miles  City  District  Office,  Interior — 
(MT-020-08-4410-02). 
ACTION:  Notice  of  Meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  92-463  that  a 
meeting  of  the  Miles  City  District 


Advisory  Council  wiU  be  held  Thursday, 
October  6, 19i>a,  at  8  a.m.  in  the  Banquet 
Room  of  Jorgenson's  Restaurant,  172C 
Eleventh  Avenue.  Helena.  Montana.  The 
meeting  is  being  held  in  Helena  to  allow 
the  District  Advisory  Council  to 
participate  in  a  field  tour  to  be 
conducted  by  the  Butte  District  Office  fA 
the  Bureau  of  Land  Management  on 
October  5.  Following  the  meeting,  there 
will  be  a  round  table  discussion  of 
multiple  use  issues  with  members  of  the 
Lewistown  and  Butte  District  Advisory 
councils. 
The  agenda  is  as  foUows: 

1.  Approve  minutes  of  last  meeting. 

2.  Update  on  selected  District 
programs. 

3.  Wild  Horse  Sanctuary  Program. 

4.  Budget  outlook  for  FY89. 

5.  Status  of  Advisory  Coimdl 
nominations. 

6.  New  Business. 

7.  Oppurttmity  for  public  comment 

8.  Adjoom. 

The  meeting  is  open  to  the  public.  The 
pubtic  may  make  oral  statements  before 
the  Advisory  Council  or  file  written 
statements  for  the  Council's 
consideration.  Depending  upon  die 
number  of  persons  wishing  to  make  an 
oral  statement  a  per  person  time  limit 
may  be  established.  Summary  minutes 
of  the  meeting  will  be  maintained  in  the 
Bureau  of  Land  Management  District 
Office  and  will  be  available  for  public 
inspection  and  reproduction  during 
regular  business  hours  within  30  da3rs 
following  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT 

District  Manager,  Miles  City  District, 
Bureau  of  Land  Management  P.O.  Box 
940,  Miles  City,  Montana  59301. 

Date:  Auguat  15, 1968. 
Sandra  E.  Sacher. 
Acting  District  Manager. 
(FR  Doc.  88-19053  Filed  8-22-88;  8:45  an] 

BIUJNO  CODE  431<MNMI 


[OR-020-08-4321-12:  GP8-220] 

Oregon;  WHd  Horse  Gattterlng 
Scheduls  Meeting  Notice 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Boms  District  Office:  Statewide 
wild  horse  gathering  schedule  pubKc 
meeting. 

SUMMARY:  In  accordance  with  Pub.  L 
92-195,  this  notice  sets  forth  the  public 
meeting  date  to  discuss  the  use  of 
helicopters  in  gathering  wild  horses  and 
the  proposed  gathering  schedule  in 
Oregon  for  FY  89  and  90. 
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DATE  September  15, 1988,  3:  PJ4.  to  4:30 

PAL 

ADDRESS:  The  meeting  will  take  place  at 

the  BLM  Bums  District  Office  in  Mines, 

Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joshua  L  Warburton,  District  Manager, 
Bums  District  Bureau  of  Land 
Management.  HC  74-12533  Hwy.  20 
West  Hines,  Oregon  97738— Telephone 
(503)  573-5241. 

SUPPIEMENTARV  INFORMATION:  The  use 
of  helicopters  to  gather  wild  horses 
throughout  southeastern  Oregon  in 
Fiscal  Year  1989  and  1990  will  be 
discussed  along  with  other  aspects  of 
the  program  and  adoption  process. 
Information  concerning  the  gathering  of 
all  Oregon  wild  horse  herds  will  be 
presented  at  the  meeting.  The  total 
number  of  horses  expected  to  be 
gathered  will  be  between  1,250  and  1,500 
depending  on  the  availability  of  funds 
and  the  capabiUty  of  the  Bums  District 
to  process  and  adopt  out  the  horses 
gathered. 

This  meeting  is  open  to  the  public. 
Persons  interested  in  making  an  oral 
statement  at  this  meeting  are  asked  to 
notify  the  District  Manager,  Bums 
District  Office,  HC  74-12533  Hwy.  20 
West  Hines.  Oregon,  97738  by 
September  8, 1988.  Written  statements 
must  be  received  by  this  date. 

Summary  minutes  of  the  meeting  will  be 
available  for  public  inspection  and 
duplication  within  30  days  following  the 
meeting. 

Dated:  August  5, 1988. 
)oshua  L.  Warburton, 
District  Manager. 
[FR  Doc.  88-19057  Filed  8-22-88;  8:45  am] 

BNJJNQ  COOC  4310-33-M 


Minerais  Management  Service 

Devetopinent  Operations  Coordination 
Document 

AGENCY:  Minerals  Mcinagement  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Huffco  Petroleum  Corporation  has 
submitted  a  DOCD  describing  the 
activities  is  proposes  to  conduct  on 
Leases  OCS-G  4405  and  4407,  Blocks  518 
and  523,  West  Cameron  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Pelican  Island,  Texas. 


DATE:  The  subject  DOCD  was  deemed 
submitted  on  August  15, 1988.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
825  North  4th  Street  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  D.  Joseph;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2875. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
pubhc,  pursuant  to  S  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procediu-es  imder  which  the  Minerals 
Management  Service  make  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  S  250.34  of  Title  30  of 
the  CFR. 

Date:  August  15, 1988. 
).  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  88-19051  Filed  8-22-88:  8:45  am] 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  August 
13, 1988.  Pursuant  to  9  60.13  of  38  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  September  7, 1988. 
Beth  Boland, 

Acting  Chief  of  Registration,  National 
Register. 

ALASKA 

Ketdiikan  Gateway  Borough-Census  Area 

McKay  Marine  Ways,  1935  Tongass  Ave., 
Ketchikan,  88001569 

COLORADO 

San  )uan  County 

Cascade  Boy  Scout  Camp,  Adjacent  to  Lime 
Creek  Rd.,  San  Juan  National  Forest, 
Durango  vicinity.  88001529 

CONNECTICUT 

Hartfoid  County 

Robbins,  John,  House,  262  Old  Main  St., 
Rocky  Hill,  88001526 

New  Haven  County 

Riverside  Cemetery,  Riverside  St.,  from 
Sunnyside  to  Summit  Sts.,  Waterbury, 
88001525 

NEW  MEXICO 

Bernalillo  County 

Art  Annex  (New  Mexico  Campus  Buildings 
Built  1906—1937  TR),  NE  comer  of  Central 
Ave.  and  Terrace  St.,  UNM,  Albuquerque, 
88001540 

Carlisle  Gymnasium  (New  Mexico  Campus 
Buildings  Built  1906—1937  TR).  UNM 
campus  W  of  Yale  Blvd.,  Albuquerque, 
88001541 

Estufa  (New  Mexico  Campus  Buildings  Built 
1906—1937  TR),  SE  comer  of  University 
Blvd.  and  Grand  Ave.,  UNM,  Albuquerque, 
88001542 

President's  House  (New Mexico  Campus 
Buildings  Built  1906—1937  TR),  NE  comer 
of  Roma  Ave.  and  Yale  Blvd.,  UNM, 
Albuquerque,  88001543 

Raynolds,  &3ra.  Hall  (New  Mexico  Campus 
Buildings  Built  1906—1937  TR).  UNM 
campus  on  Terrace  St.  north  of  Central 
Ave.,  Albuquerque,  88001544 

Scholes  Hall  (New  Mexico  Campus  Buildings 
Built  1906—1937  TR).  UNM  campus  S  of 
Roma  Ave.,  Albuquerque,  88001545 

Dona  Ana  County 

Air  Science  (New  Mexico  Campus  Buildings 
Built  1906—1937  TR).  NE  comer  of  N. 
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Horsegfaoe  and  Espina  SL.  NMSU,  Las 

Crucea.  88001546 
Foster  Hall  (New  Mexico  Campus  Buildings 

Built  1908—1937  TR).  SE  comer  of  S. 

Horseshoe  and  Sweet,  NMSU,  Las  Graces, 

88001547 
Goddard  Halt  (New  Mexico  Campus 

Buikbiigs  Built  1906—1987  TR),  S. 

Horseaboe  between  Espina  and  Sweet. 

NMSU,  Las  Graces,  88001548 
University  President 's  House  (New  Mexico 

Campus  Buildings  Built  1906—1937  TR),  S 

of  University  Ave.  between  Espina  and 

Solano,  NMSU,  Las  Graces.  88001548 

Grant  County 

Bowden  Hall  (New  Mexico  Campus 
Buildings  Built  1906—1937  TR),  NE  of  Light 
Hall  and  SW  of  Heating  Plant,  WNMU, 
Silver  City,  88001552 

Fleming  Hall  (New  Mexico  Campus 

Buildings  Built  1906—1937  TR),  10th  St  NE 
of  Bowden  Hall,  WNMU,  Silver  City, 
88001553 

Graham  Gymnasium  (New  Mexico  Campus 
Buildings  Built  1906—1937  TR),  Florida  St., 
WNMU,  Silver  City,  88001554 

Heating  Plant  (New  Mexico  Campus 
Buildings  Built  1906—1937  TR).  10th  St.  NE 
of  Bowden  Hall,  WNMU,  Silver  City, 
88001555 

Light  Hall  (New  Mexico  Campus  Buildings 
Built  1906—1937  TR),  N  side  of  College 
Ave.  at  B  St,  WNMU,  Silver  City,  88001556 

Ritch  Hall  (New  Mexico  Campus  Buildings 
Built  1906—1937  TR),  10th  St.  SE  of  Fleming 
Hall,  WNMU,  Silver  City,  88001557 

Otero  County 

Administration  Building  (New  Mexico 
Campus  Buildings  Built  1906—1937  TR), 
1900  N.  White  Sands  Blvd.,  NMSUH, 
Alamogordo,  88001564 

Auditorium  and  Recreation  Building  (New 
Mexico  Campus  Buildings  Built  1906—1937 
TR),  1900  N.  White  Sands  Blvd..  NMSUH, 
Alamogordo,  88001565 

Central  Receiving  Building  (New  Mexico 
Campus  Buildings  Built  1906—1937  TR), 
1900  N.  White  Sands  Blvd.,  NMSUH, 
Alamogordo.  8001566 

Infirmary  Building  (New  Mexico  Campus 
Buildings  Built  1906—1937  TR),  1900  N. 
White  Sands  Blvd.,  NMSUH.  Alamogordo. 
88001567 

Roosevelt  County 

Administratioa  Building  (New  Mexico 
Campus  Buildings  Built  1906—1937),  S  side 
of  University  PI.  and  cantpus  green., 
ENMU,  Portales,  8601558 

S«ui  Miguel  CouDty 

Rogers  Administration  Building  (New 
Mexico  Campus  Buildings  Buih  1906—1937 
TR),  National  Ave.,  NMHU,  Las  Vegas, 
86001558 

Santa  Fe  County 

Connor  Hall  (New  Mexico  Campus  Buildings 

Built  1906—1937  TR),  1060  Ceirillos  Rd, 

NMSD,  Santa  Fe,  88001561 
Hospital  (New  Mexico  Campus  Buildings 

Built  1906—1997  TR).  1060  Cerrillos  Rd., 

NMSD,  Santa  Fe.  88001562 
School  BuHding  Number  2  (New  Mexico 

Campus  Buildings  Built  1906—1937  TR), 


1060  Cerrillos  Rd.  NMSD,  Santa  Fe, 
88001560 
Superintendent's  Residence  (New Mexico 
Campus  Buildings  Built  1906—1937  TR). 
1060  Cerrillos  Rd.,  NMSD,  SanU  Fe. 
88001563 

SocoRS  County 

Brown  Hall  (New  Mexico  Campus  Buildings 
Built  1906—1937  TR),  New  Mexico  Institute 
of  Mining  and  Technology,  Socorro, 
88001550 

Fitch  Hall  (New  Mexico  Campos  Buildings 
Built  1906—1937  TR),  New  Mexico  Institute 
of  Mining  and  Technology,  Socorro, 
88001551 

NEW  YORK 

Westchester  County 

Austin,  Richard,  House,  196  Croton  Ave., 
Oaaining,  88001527 

OREGON 

Clackamas  County 

Hall—Chaney  House,  10200  SE  Cambridge 
La..  Milwaukie.  88001522 

Clatsop  County 

Warren,  Daniel  Knight,  House,  107  Skipanon 
Rd..  Wairenton,  88001521 

Coos  County 

Abemethy.  Edwin  and  Ethel  House,  Box  103, 
Sitkum  Route,  Myrtle  Point  vicinity. 
88001532 

Klamath  County 

Valley  Hospital.  405  Pine  St,  Klamath  Falls. 
88001524 

Lane  County 

Pacific  Cooperative  Poultry  Producers  Egg- 
Taking  Station.  506  Ohve  St.,  Eugene. 
88001523 

Multnomah  County 

Lipman— Wolfe  and  Company  Building,  521 
SW  Fifth  Ave.,  Portland,  88001531 

Uaion  County 

Anthony,  John,  House,  1606  Sixth  St,  La 
Grande,  88001530 

SOUTH  DAKOTA 

Fall  River  County 

Camp  Collier  (39FA413).  Address  Restricted, 
Edgemont  vicinity.  88001533 

TENNESSEE 

Sulfivaa  County 

Bristol  Virginia — Tennessee  Slogan  Sign,  E. 
State  St,  Bristol.  88001568 

WASHINGTON 

Pend  Orsille  County 

Metaline  Falls  School  302  Park.  Metaline 
Falls,  88001518 

Thurston  County 

Rice,  L.  N..  House  (Thurston  County  MRA). 
12247  Vail  Rd.,  SE  Vehn  vicinity,  68001520 

Whitman  Couaty 

Canyon  Grain  Bin  and  Chutes  (Grain 
Production  Properties  in  Eastern 


Washington  MPS).  E  of  County  Rd  703a  2 

mi.  NE  of  jet  County  Rds.  7030  and  TOia 

Hay  vicinity.  88001539 
Heilsberg,  Custave.  Farm  (Grain  Production 

Properties  in  Eastern  Washington  MPS), 

Rt.  2,  Colfax  vicinity,  88001534 
Interior  Grain  Tramway  (Grain  Production 

Properties  in  Eastern  Washington  MPS), 

Snake  River  Canyon.  2  mi.  N  of  Wawawai, 

Pullman  vicinity.  88001538 
McGregor  Ranch  (Grain  Production 

Properties  in  Eastern  Washington  MPS).  6 

mi.  S  of  Hooper.  Hooper  vicinity.  88001535 
Steinke,  Max,  Bam  (Grain  Production 

Properties  in  Eastern  Washington  MPS). 

Rt  1.  Box  13a  St.  John  vicinity,  88001536 
Tekoa  Grain  Company  Elevator  *■  Flathouse 

(Grain  Production  Properties  in  Eastern 

Washington  MPS).  4  mi.  W  of  Tekoa.  Lone 

Pine  vicinity.  88001537 

Yakima  County 

Holtzinger,  C.  M.,  Fruit  Company  Building.  N. 

Second  Ave.  and  W.  Yakima  Ave.,  Yakima. 

88001517 
Union  Pacific  Freight  Building.  104  W. 

Yakima  Ave.,  Yakima.  88001519 
[FR  Doc.  88-19083  Filed  8-22-88;  8:45  am] 

HLUNQ  CODE  4310-70-11 

Management  Policies;  Criteria  for 
Parklands 

agency:  National  Park  Service,  Interior. 

ACTION:  Notice  of  availability  of 
proposed  revised  management  policies 
on  Criteria  for  Parklands  with  request 
for  review  and  comments. 

summary:  The  National  Paiic  Service  is 
proposing  revised  management  policies 
for  new  area  studies  and  criteria  for 
determining  national  significance.  These 
policies,  in  their  final  form,  will  be 
incorporated  in  the  revised  National 
Park  Service  Management  Pohcies  as  a 
part  of  chapter  2. 

DATE:  Written  comments  will  be 
accepted  until  September  23, 1988. 

ADDRESS:  Comments  should  be  directed 
to:  Chief.  Office  of  Policy.  National  Park 
Service,  P.O.  Box  37127.  MIB-MS1228. 
Washington,  DC  20013-7127. 

Single  copies  of  the  draft  management 
pohcies  may  be  requested  from  National 
Park  Service,  Office  of  PoUcy.  18th  &  C 
Streets  NW.,  MIB-MS1228.  Washington, 
DC  20013-7127.  Copies  are  available  for 
review  in  the  National  Park  Service 
Washington  Office  and  all  regional 
offices.  Addresses  of  the  Washington 
Office  and  regional  offices  are: 

National  Park  Service.  18th  &  C  Streets 
NW,  Main  Interior  Building,  Room 
1226,  Washington.  DC  20013-7127 

Alaska  Regional  Office,  National  Paii^ 
Service,  2525  Cambell  Street,  Room 
107.  Anchorage.  AK  99503 
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Mid-Atlantic  Regional  Office,  National 

Park  Service.  143  South  Third  Street. 

Philadelphia,  PA  19106 
Midwest  Regional  Office,  National  Park 

Service,  1709  Jackson  Street.  Omaha, 

NE  68102 
National  Capital  Parks,  National  Park 

Service,  1100  Ohio  Drive  SW., 

Washington.  DC  20242 
North  AUantic  Regional  Office,  National 

Paii(  Service,  15  State  Sti^et.  Boston, 

MA  02109-3572 
Pacific  Northwest  Regional  Office, 

National  Park  Service,  83  South  King 

Street,  Suite  212,  Seattie  WA  98104 
Rocky  Mountain  Regional  Office, 

National  Park  Service,  12795  West 

Alameda  Parkway.  P.O.  Box  25287, 

Lakewood,  CO  80225 
Southeast  Regional  Office,  National 

Park  Service.  75  Spring  Street  SW, 

Adanta,  GA  30303 
Southwest  Regional  Office,  National 

Park  Service,  P.O.  Box  728,  Santa  Fe. 

New  Mexico  87504-0728 
Western  Regional  Office,  National  Park 

Service,  450  Golden  Gate  Ave.,  Box 

36063,  San  Francisco,  CA  94102 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Policy,  202/343-4298  or  7456. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  policies  for  studying  potential 
additions  to  the  national  park  system 
reflect  revised  criteria  for  national 
significance  adopted  since  1978  for 
National  Historic  Landmaiics  and 
National  Natural  Landmarks.  This 
statement  updates  the  policy  in  effect 
since  1978  to  more  clearly  distinguish 
significance  considerations  bom 
questions  of  suitability,  feasibility,  and 
management  alternatives.  The  proposed 
policy  outlines  four  basic  significance 
factors  that  apply  to  natural,  cultural, 
and  recreation  resources  and  provides 
examples  for  each  category  of  resource. 
This  approach  replaces  the  separate 
criteria  for  national  recreation  areas 
that  appeared  in  the  1978  policies.  The 
revised  policy  outlines  criteria  for  new 
national  park  system  units,  but  does  not 
address  what  designation  (park, 
monument,  seashore,  recreation  area) 
would  be  most  appropriate.  Introductory 
material  in  the  1978  policy  has  been 
condensed  to  avoid  duplication  with 
other  chapters  in  the  new  management 
policies.  The  new  policy  statement  also 
includes  a  definition  and  criteria  for 
affiliated  areas,  responding  to  directions 
from  Congress  in  Pub.  L  100-336. 
The  Service  is  hereby  soliciting 
comment  bom  any  and  all  interested 
groups  or  individuals  on  these  policies. 
We  urge  you  to  be  specific  as  to  how  the 
policy  might  be  changed  or 
strengthened.  All  comments  will  be 
reviewed  and.  where  appropriate. 


incorporated.  The  policies  will  remain 
on  review  for  30  days.  The  revised  final 
policy  and  an  explanation  of  how 
comments  were  addressed  will  be 
published  in  the  Federal  Register.  These 
policies,  in  final  form,  will  become  a 
part  of  chapter  2  of  the  National  Park 
Service  Management  Policies. 
DenlB  P.  Galvin, 
Acting  Director. 
August  17. 1968. 

New  Area  Studies  and  Criteria 

The  National  Park  Service  (Park 
Service)  plays  a  broad  role  in  identifying 
nationally  significant  natural,  cultural, 
and  recreational  resources  and  assisting 
in  their  preservation  both  inside  and 
outside  the  national  park  system.  The 
areas  managed  by  the  National  Park 
Service  are  only  one  part  of  a  broader 
national  system  of  special  and  protected 
areas  managed  by  innumerable  federal, 
state,  and  local  agencies  and  the  private 
sector,  and  addition  to  the  national  park 
system  is  only  one  of  many  alternatives 
for  ensiuing  the  preservation  of 
significant  national  resources  for  public 
enjoyment  and  benefit.  A  great  variety 
of  specially  designated  areas,  including 
natural  landmarks,  historic  landmarks, 
wild  and  scenic  rivers,  trails,  wilderness 
areas,  areas  of  critical  environmental 
concern,  biosphere  reserves,  and 
recreation  areas,  managed  by  the  U.S. 
Forest  Service,  Fish  and  Wildlife 
Service,  Bvireau  of  Land  Management, 
other  federal,  state,  county,  and  local 
agencies,  Indian  tribes,  and  the  private 
sector,  complete  the  broader  national 
inventory. 

As  directed  by  Congress,  the  National 
Park  Service  will  study  and  monitor 
areas  to  determine  if  they  are  nationally 
signficant  and  if  so,  do  they  have 
potential  for  inclusion  in  the  national 
park  system.  Planning  for  the  future  of 
the  national  park  system  is  guided  by  a 
framework  of  themes  representing  all 
the  aspects  of  America's  natural  and 
cultural  heritage.  Additions  to  the 
system  recognize  new  understanding  of 
natural  resources  and  biological 
diversity,  national  recreational  trends, 
and  the  continuing  progress  of  history. 
New  area  studies  may  be  initiated 
within  the  Service  or  may  be  conducted 
in  response  to  requests  from  Congress, 
other  federal,  state,  or  local  agencies,  or 
the  private  sector.  The  Service  will 
review  all  proposals  and  provide  advice 
about  planning,  studies,  or  other 
appropriate  actions.  Where  formal  new 
area  studies  are  appropriate,  the  Service 
will  estabUsh  priorities  and  conduct 
studies  as  funds  arc  available. 

To  be  eligible  for  favorable 
consideration  as  a  unit  of  the  national 


park  system,  an  area  must  (1)  possess 
nationally  significant  natural,  cultwal, 
or  recreational  resources,  (2)  be  a 
suitable  and  feasible  addition  to  the 
system,  and  (3)  require  direct  Park 
Service  management  instead  of 
alternative  protection  by  other  agencies 
or  the  private  sector.  These  criteria  are 
designed  to  ensure  that  the  national 
park  system  includes  the  most 
outstanding  examples  of  the  nation's 
natiu-al,  cultural,  and  recreational 
resources.  They  also  recognize  that 
inclusion  in  the  national  park  system  is 
not  the  only  option  for  preserving  the 
nation's  outstanding  resources. 

Criteria  for  National  Significance 

A  natural,  cultural,  and  recreational 
resource  will  be  considered  nationally 
significant  if  it  meets  all  of  the  following 
criteria: 

It  is  an  outstanding  example  of  a 
particular  type  of  resource. 

It  possesses  exceptional  value  or 
quaUty  in  illustrating  or  interpreting  the 
natural  or  cultural  themes  of  our 
nation's  heritage. 

It  offers  opportimities  for  recreation, 
public  use,  and  enjoyment  or  for 
scientific  study  superior  to  other 
resources  of  the  same  type. 

It  retains  integrity  as  a  true,  accurate, 
and  relatively  unspoiled  example  of  a 
resource. 

Examples  of  nationally  significant 
natural  resources  include: 

An  outstanding  site  that  illustrates  the 
characteristics  of  a  geologic  landform  or 
biotic  area  that  is  still  widespread. 

A  rare  remnant  geologic  landform  or 
biotic  area  of  a  type  that  was  once 
widespread  but  is  now  vanishing  due  to 
human  setdement  and  development. 

A  geologic  landform  or  biotic  area 
that  was  extremely  uncommon  in  the 
region  or  nation  prior  to  European 
setdement. 

A  site  possessing  exceptional 
diversity  of  ecological  components 
(species,  communities,  habitats)  or 
geologic  features  (landforms,  observable 
manifestations  of  geologic  processes). 

A  site  containing  biotic  species  or 
communities  whose  natural  distribution 
at  that  location  makes  them  unusual  (a 
relatively  large  population  at  the  limit  of 
its  range,  or  an  isolated  population). 

A  site  harboring  a  concentrated 
population  of  a  rare  plant  or  animal 
species,  particularly  one  officially 
recognized  as  threatened  or  endangered. 

A  critical  refuge  necessary  for  the 
continued  survival  of  a  species. 

A  site  containing  rare  or  unusually 
abundant  fossil  deposits. 

An  area  with  outstanding  scenic 
qualities,  such  as  dramatic  topographic 
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features,  unusual  contrasts  in  landfonns 
or  vegetation,  spectacular  vistas,  or 
other  special  landscape  features. 

A  site  that  is  an  invaluable  ecological 
or  geological  benchmark  due  to  an 
extensive  and  long-term  record  of 
research  and  scientiHc  discovery. 

Nationally  significant  cultiu-al 
resources  include  districts,  sites, 
buildings,  structures,  or  objects  that 
possess  exceptional  value  or  quality  in 
illustrating  or  interpreting  our  heritage 
and  that  possess  a  high  degree  of 
integrity  of  location,  design,  setting, 
materials,  workmanship,  feeling,  and 
association.  Examples  are  resources 
that: 

Are  associated  with  events  that  have 
made  a  signiHcant  contribution  to  and 
are  identified  with,  or  that  outstandingly 
represent,  the  broad  national  patterns  of 
United  States  history  and  from  which  an 
understanding  and  appreciation  of  those 
patterns  may  be  gained. 

Are  associated  importantly  with  the 
lives  of  persons  nationally  signiRcant  in 
the  history  of  the  United  States. 

Represent  some  great  idea  or  ideal  of 
the  American  people. 

Embody  the  distinguishing 
characteristics  of  an  architectural  type 
specimen,  exceptionally  valuable  for 
study  of  a  period,  style,  or  method  of 
construction  or  that  represent  a 
significant,  distinctive,  and  exceptional 
entity  whose  components  may  lack 
individual  distinction. 

Are  composed  of  integral  pfirts  of  the 
environment  not  sufficiently  significant 
by  reason  of  historical  association  or 
artistic  merit  to  warrant  individual 
recognition  but  collectively  compose  an 
entity  of  exceptional  historical  or 
artistic  significance,  or  outstandingly 
commemorate  or  illustrate  a  way  of  life 
or  culture. 

Have  yielded  or  may  be  likely  to  yield 
information  of  major  scientific 
importance  by  revealing  new  cultiues  or 
by  shedding  light  upon  periods  of 
occupation  over  large  areas  of  the 
United  States. 

Ordinarily  cemeteries,  birthplaces, 
graves  of  historic  figures,  properties 
owned  by  religious  institutions  or  used 
for  religious  purposes,  structures  that 
have  been  moved  fitim  their  original 
locations,  reconstructed  historic 
buildings,  and  properties  that  have 
achieved  significance  within  the  past  50 
years  are  not  considered  appropriate  for 
addition  to  the  national  park  system 
unless  they  have  transcendent 
importance,  unless  they  possess 
inherent  architectural  or  artistic 
significance,  or  unless  no  other  site 
associated  with  that  theme  remains. 

Examples  of  nationally  significant 
recreation  resources  include: 


A  natural  or  cultural  feature  providing 
a  special  setting  for  a  variety  of 
recreational  activities  different  from 
those  available  at  the  local  or  regional 
level. 

A  spacious  area  located  near  a  major 
population  center  with  the  potential  to 
provide  exceptional  recreational 
opportunities  and  to  serve  visitors  from 
around  the  nation  rather  than  solely 
from  the  immediate  vicinity. 

An  area  that  protects  a  unique 
recreation  resource  that  is  scarce  and 
disappearing  in  a  multi-state  region, 
such  as  an  outstanding  recreational 
river,  a  imique  maritime  environment  or 
coastline,  or  a  unique  scenic  area. 

A  unique  combination  of  natural, 
cultiu-al,  and  recreational  resources  that 
collectively  offer  outstanding 
opportunities  for  public  use  and 
enjoyment  even  though  each  feature 
might  not  individually  be  considered 
nationally  significant. 

Suitability  and  Feasibility 

To  be  suitable  for  addition  to  the 
national  park  system  an  area  must 
represent  a  theme  or  type  of  recreational 
resource  that  is  not  already  adequately 
represented  in  the  national  park  system. 
Adequacy  of  representation  will  be 
determined  on  a  case-by-case  basis  by 
evaluating  the  proposed  addition  in 
relation  to  other  units  in  the  national 
park  system. 

To  be  feasible  as  a  new  unit  of  the 
national  park  system  an  area  must  be  of 
sufficient  size  and  appropriate 
configuration  to  ensure  long-term 
protection  of  resources  and  to 
accommodate  public  use,  and  it  must 
have  potential  for  efficient 
administration  at  a  reasonable  cost. 
Important  feasibility  factors  include 
landownership,  acquisition  costs, 
access,  threats  to  the  resoiux:e,  and  staff 
or  development  requirements. 

Management  Alternatives 

Studies  of  i>otential  new  park  units 
will  evaluate  an  appropriate  range  of 
management  alternatives,  which  may 
include: 

Continued  management  by  states, 
local  governments,  Indian  tribes,  the 
private  sector,  or  other  federal  agencies. 

Technical  or  financial  assistance  to 
others  through  established  NPS 
programs  or  special  projects. 

Management  by  others  as  a 
designated  national  natural  landmark, 
national  historic  landmark,  national 
wild  and  scenic  river,  national  frail, 
biosphere  reserve,  state  or  local  park,  or 
other  specially  designated  and  protected 
area. 

Cooperative  management,  including 
designation  as  an  affiliated  area. 


New  additions  to  the  national  park 
system  will  not  usually  be  recommended 
if  other  arrangements  can  provide 
adequate  protection  for  the  resource  and 
opportunities  for  public  enjoyment. 

Affiliated  Areas 

Congress  and  the  Secretary  of  the 
Interior  have  given  special  recognition 
to  a  small  group  of  nationally  significant 
areas  that  are  affiliated  with  but  not 
technically  part  of  the  national  park 
system.  These  affiliated  areas  are 
protected  and  managed  by  other 
organizations  and  agencies,  but  they 
have  some  formal  financial  or  legal 
relationship  with  the  National  Park 
Service,  often  including  technical  or 
financial  assistance  beyond  what  is 
normally  available  to  national 
landmarks. 

To  be  for  eligible  for  affiliated  status, 
areas  must  meet  the  same  criteria  for 
national  significance  as  national 
landmarks  or  potential  units  of  the 
national  park  system.  However, 
affiliated  areas  are  not  necessarily 
suitable  or  feasible  as  new  units  of  the 
system.  Designation  as  an  affiliated  area 
is  a  management  alternative  appropriate 
for  nationally  significant  resources  that 
can  be  most  effectively  protected  by 
others  through  a  cooperative 
arrangement  with  the  National  Park 
Service.  Although  the  National  Park 
Service  does  not  have  direct 
management  responsibility  for  affiliated 
areas,  the  Service  usually  maintains 
oversight  responsibilities  to  assure  that 
management  and  operations  meet  Park 
Service  standards. 
[FR  Doc.  88-19072  Filed  8-22-88:  8:45  am] 

BHJJNQ  CODE  4310-7D-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Flat  Fork  Creole  Watershed  Lands 
Unsuitable  for  Mining  Petition 

AOENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  intent  to  resume  the 
petition  review  process  and  to  prepare  a 
combined  petition  evaluation  document/ 
environmental  impact  statement  and 
notice  of  scoping  meeting/ comment 
period  for  the  petition  to  designate 
certain  lands  in  the  Flat  Fork  Creek 
watershed  in  Morgan  County, 
Tennessee,  as  unsuitable  for  surface 
coal  mining  operations. 

summary:  On  November  25. 1985.  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSMRE) 
acknowledged  the  receipt  of  a  petition 
filed  by  the  Legal  Environmental 
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Assistance  Foundation  on  behalf  of  the 
petitioners. 

On  February  12, 1988,  OSMRE 
suspended  processing  of  the  petition. 
The  suspension  resulted  from  an  appeal 
filed  on  December  19, 1985,  by  the  Legal 
Environmental  Assistance  Foimdation 
on  behalf  of  the  petitioners  with  the  U.S. 
Department  of  the  Interior,  Board  of 
Land  Appeals  (ffiLA).  The  ffilA  rules  at 
43  CFR  4.21  provide  that  an  appeal 
suspends  the  effect  of  a  decision  until 
IBLA  rules  on  the  appeal.  On  April  7, 
1988,  a  decision  on  the  appeal  was  made 
in  favor  of  the  Secretary  of  the  Interior, 
and  OSMRE  has,  therefore,  resumed  the 
petition  review  process. 

Notice  is  hereby  given  that  the  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  (OSMRE)  intends  to 
prepare  a  combined  petition  evaluation 
document/environmental  impact 
statement  (PED/EIS)  for  the  decision  on 
this  petition  to  designate  certain  lands 
within  the  Flat  Fork  Creek  watershed  in 
Morgan  County,  Tennessee,  as 
unsuitable  for  surface  coal  mining 
pursuant  to  section  522(c)  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA). 

OSMRE  has  identified  foiir 
alternatives  that  the  combined  PED/EIS 
would  evaluate  as  described  in  the 
supplementary  information  of  this 
notice.  OSMRE  requests  that  other 
agencies  and  the  public  submit  written 
comments  or  statements  on  the  need  for 
an  lES  on  the  petition  and  the  scope  of 
the  issues  which  should  be  analyzed  in 
the  combined  document 
DAlCK  Written  comments  must  be 
received  by  5  p.m.  local  time,  October 
24, 1988.  Oral  comments  may  be 
presented  at  the  scoping  meeting  to  be 
held  at  the  Central  Elementary  School, 
Wartburg.  Tennessee,  on  September  22, 
1988. 

AOMKSS:  Written  comments  must  be 
received  at  or  hand-delivered  to,  the 
Office  of  Siuf ace  Mining  Reclamation 
and  Enforcement  Division  of  Tennessee 
Permitting,  attention  of  Willis  Gainer, 
530  Gay  Street  SW.,  Suite  SOa 
Knoxville,  Tennessee  37902.  Copies  of 
the  petition  are  available  upon  request 
from  the  OfBce  of  Surface  Mining 
Reclamation  and  Enforcement  at  the 
above  address.  The  public  record  on  the 
petition  is  availaUe  for  review  during 
normal  working  hours  at  the  OSMRE 
office  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Klein  at  the  OSKOIE  office  listed 
above,  telepheae:  (815)  e7S-433a 
•upfuirntarvintormaiion:  On 
September  27, 1985,  the  Froien  Head 
State  Park  Association,  faic^  Tennessee 
Citizens  for  WiWemees  Planning,  the 


Sierra  Club,  and  three  citizens,  filed  a 
petition  with  OSMRE  requesting,  in 
accordance  with  Section  522(c)  of  Public 
Law  95-87,  that  certain  lands  within  the 
Flat  Fork  Creek  watershed  in  Morgan 
County,  Tennessee,  be  designated  as 
unsuitable  for  surface  coal  mining 
operations.  The  Federal  Program  for 
Tennessee,  as  administered  by  OSMRE, 
appUes  to  all  surface  coal  mining 
operations  in  Tennessee  including  the 
processing  of  lands  unsuitable  petitions 
(49  FR.  38874  October  1. 1984).  The 
petition  was  declared  administratively 
complete  on  January  24, 1986.  The  21- 
page  petition  and  217  pages  of  exhibits 
were  submitted  by  Carol  S.  Nickle, 
Attorney  for  ihe  petitioners.  Ms.  Nickle's 
address  is  Legal  Envirorunental 
Assistance  Foundation.  531  South  Gay 
Street  Suite  810,  Knoxville,  Tennessee 
37902.  A  copy  of  the  petition  is  available 
for  public  inspection  at  the  County 
Assessor's  Office  in  Wartburg, 
Tennessee,  and  at  the  OSMRE  Knoxville 
Field  Office  listed  above.  In  addition, 
the  public  record  on  the  petition  is 
available  for  review  during  normal 
working  hours  at  the  OSMRE  office 
listed  above. 

On  February  12, 1986,  OSMRE 
suspended  processing  of  the  petition. 
The  suspension  resulted  from  an  appeal 
filed  on  December  19, 1985,  by  the  Legal 
Environmental  Assistance  Foundation 
on  behalf  of  the  petitioners  with  the  U.S. 
Department  of  the  Interior,  Board  of 
Land  Appeals  (IBLA).  The  appeal 
resulted  from  a  decision  of  the  Director, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  holding  that  an 
unsuitability  determination  made  by  the 
Commissioner  of  the  Tennessee 
Department  of  Health  and  Environment 
would  no  longer  be  recognized.  The 
IBLA  rules  at  43  CFR  4^1  provide  that 
an  appeal  suspends  the  effect  of  a 
decision  until  IBLA  rules  on  the  appeal. 
On  April  7, 1988,  a  decision  on  the 
appeal  was  made  upholding  the 
Director's  decision  and  OSMRE  has, 
therefore,  resumed  the  petition  review 
process. 

The  major  allegations  of  the  petition 
are: 

1.  Reclamation  is  not  technologically 
and  ecoDomically  feasible. 

2.  Mining  the  area  wonld  be 
incompatible  with  State  and  local  land- 
use  plans  or  programs. 

3.  Mining  could  result  in  significant 
damage  to  important  lustoric,  coltoral, 
scientific,  and  esthetics  values  and 
natural  systems. 

4.  Mining  could  result  in  substantial 
loss  or  reduction  of  the  water  supply. 

The  several  altemativeB  available  to 
OSMRE  for  evaluation  in  the  combined 


document  range  from  not  designating 
any  of  the  lands  in  the  area  as 
unsuitable  to  designating  all  the  lands  in 
the  petition  area  as  unsuitable.  The 
alternatives  are  as  follows: 

Alternative  J— Designate  tiie  entire 
petition  area  as  unsuitable  for  all 
surface  coal  mining  operations. 

Alternative  2— Not  designate  any  of 
the  area  as  unsuitable  for  all  surface 
coal  mining  operations. 

Alternative  3— Designate  parts  of  the 
petition  area  as  imsuitable  for  surface 
coal  mining  operations. 

A.  Designate  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations  those  parts  of  the  petition 
area  in  which  such  operations  would  be 
incompatible  with  existing  State  or  local 
land-use  plans  or  programs. 

B.  Designate  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations  those  parts  of  the  petition 
area  in  which  sudi  operations  would 
result  in  significant  damage  to  important 
historic  cultural,  scientific,  and 
esthetics  values  and  natural  systems. 

C.  Designate  as  unsuitable  for  all  or 
certain  types  of  siuf  ace  coal  mining 
operations  those  parts  of  the  petition 
area  in  which  such  operations  could 
result  in  substantial  loss  or  reduction  of 
the  water  supply. 

Alternative  4— Designate  the  entire 
petition  area  as  unsuitable  for  surface 
coal  mining  but  allow  underground 
mining  witi^  or  without  certain 
restrictions. 

A  scoping  comment  period  is  intended 
to  raise  the  relevant  issues  to  be 
addressed  by  the  combined  document 
The  scoping  meeting  will  be  held  at  the 
Centivl  Elementary  School  in  Wartburg. 
Tennessee,  on  September  22. 1988,  at 
7.00  p.m.  (EDT).  The  comment  period 
will  dose  on  October  24, 1988,  at  5:00 
p.m.  (EDT)  local  time.  OavIRE  seeks 
public  comments  in  relatirai  to  the  scope 
of  issues  to  be  addressed  by  the  impact 
evaluation,  including  impacts  and 
alternatives  that  should  be  addressed. 
Written  comments  submitted  should  be 
specific  and  confined  to  issues  pertinent 
to  the  petition.  Ilie  public  comments 
received  during  the  scoping  period  will 
assist  OSMRE  in  makii^  a  decision  on 
the  petition  evafawtion  aiul  in  preparing 
the  environmental  impact  statement 
OSMRE  beheves  that  the  proposed 
action  is  a  ma|ar  Federal  action  that 
may  significanfly  affect  the  quality  of 
human  envinnuMiit  and  may  require  die 
prepaivtion  of  on  EIS. 

OSNAE  addttionyiy  gives  notice  here 
that  dimild  infomation  or  analyses 
show  that  the  prapoaed  action  does  not 
require  an  EIS,  it  wiU  terminate  die 
environmental  impact  statement  process 
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through  an  appropriate  notice  in  the 
Federal  Register. 

Date:  August  15, 1968. 
RoImH  H.  Gcollio, 

Director,  Office  of  Surface  Mining 

Reclamation  and  Enforcement 

[FR  Doc.  88-19093  Filed  8-2Z-88;  8:45  am] 

8IUINQ  CODE  4I10-0»-II 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-304  (Sub-Na  IX)] 

MM-Loulslana  Rail  Corp.— Exemption 
for  Discontinuanco  of  Trackage  Riglits 
Between  WlnnfiekJ  and  Alexandria,  UV 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  and 
Discontinuances  to  discontinue  its 
trackage  rights  over  a  line  of  the 
Louisiana  ft  Arkansas  Railway 
Company  (LftA)  between  milepost  25.00 
near  Winnfield.  LA  and  milepost  73.00 
near  Alexandria.  LA.  and  to  terminate 
its  trackage  rights  agreement  with  L&A. 
L&A  will  continue  to  operate  over  the 
line. 

AppUcant  has  certifled  (1)  that  no 
local  trafHc  has  moved  over  the  line 
under  the  trackage  rights  agreement  for 
at  least  2  years  and  that  overiiead  trafRc 
may  be  rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user]  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  discontinuance  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.— 
Abandonment — Goshen,  360  LC.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  fde  an  offer  of  fmancial 
assistance  has  been  received,  this 
exemption  will  be  effective  September 
22, 1988  unless  stayed  pending 
reconsideration.  Petitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues  *  and  formal 


expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2)  *  must  be  filed  by  August 
29, 1988  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  September  7, 
1988  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Mark  M. 
Levin,  Esq.,  Weiner,  McCaffrey,  Brodsky 
&  Kaplan,  P.C,  1350  New  York  Ave., 
NW.,  Suite  800,  Washington,  DC  20005- 
4797. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
discontinuance. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (£A).  SEE 
will  serve  the  EA  on  all  parties  by 
August  23. 1988.  Other  interested 
persons  may  obtain  a  copy  of  the  EA 
horn  SEE  by  writing  to  it  (Room  3115. 
Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Carl  Bausch,  Chief,  SEE  at  (202)  275- 
7216. 

A  notice  to  the  parties  will  be  issued  if  use 
of  the  exemption  is  conditioned  upon 
environmental  or  pubhc  use  conditions. 

Decided:  August  12, 1988. 

By  the  Commission.  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 

Secretary. 


[Rnanca  Docket  No.  31295;  Directed 
Service  Order  No.  1504;  Supptomental 
Order  No.  3] 

The  New  York,  Susquehanna  and 
Western  Railway  Corp.;  Directed 
Service;  The  Delaware  and  Hudson 
Raihway  Co.,  Delitor  (Francis  P.  Dicetlo, 
Trustee) 

AQENCV:  Interstate  Commerce 
Commission. 


■  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedigns  where  an 
infonned  decision  on  environmental  issues  (whether 


raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation] 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Ex  Parte  No.  274  (Sub-No. 
8).  Exemption  of  Out-of-Service  Rail  Lines  (not 
printed),  served  March  8. 1988. 

•  See  Exemption  of  Rail  Abandonment  or 
Discontinuance — Offers  of  Financial  Assistance.  4 
I.C.C.2d  164  (1987).  and  fmal  rules  published  in  the 
Fadoral  Ratpatar  on  December  22. 1987  (52  FR  48440- 
48446). 


ACTION:  Directed  Service  Order  No. 
1504,  Supplemental  Order  No.  3. 

SUMMARY:  The  Commission  has 
concluded  that  cause  exists  to  extend 
the  directed  service  period  and  is 
extending  for  180  days  the  authority  for 
The  New  York.  Susquehanna  and 
Western  Railway  Corporation  (NYS&W) 
to  act  as  a  directed  rail  carrier  without 
federal  subsidy  or  compensation  under 
49  U.S.C.  11125  over  the  lines  of  the 
Delaware  and  Hudson  Railway 
Company.  Debtor  (Francis  P.  Dicello, 
Trustee)  (D&H).  and  in  doing  so  to  use 
D&H  equipment  (under  a  private 
compensation  agreement).  Should  D&H 
be  able  to  resume  operations  or  NYSW 
desire  to  terminate  operations  before  the 
180-day  period  runs  out,  the  directed 
service  authority  of  the  NYS&W  will 
expire  on  the  10th  day  following  notice 
to  the  Commission  of  D&H's  intention  to 
resume  operations  or  of  NYSW's 
intention  to  cease  operations. 

DATES:  Effective  Date  and  Duration: 
Supplemental  Order  No.  3  shall  be 
effective  on  August  17, 1988,  and  shall 
continue  in  force  and  effect  until 
February  13, 1989,  unless  otherwise 
modified  or  terminated  by  further  order 
of  the  Commission. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  H.  Dettmar  (202)  275-7245  or 
Bernard  Gaillard  (202)  275-7849.  [TDD 
for  hearing  impaired:  (202)  275-1721] 

SUPPLEMENTARY  INFORMATION: 

NYS&W's  authorization  to  provide 
service  on  the  D&H  system  is  due  to 
expire  August  17, 1988.  In  a  notice 
served  July  20, 1988  (53  FR  27773.  July  22. 
1988]  the  Commission  sought  comments 
from  interested  and  affected  parties 
(including  the  D&H  trustee  in 
bankruptcy]  on  several  issues 
concerning  service  over  the  D&H 
system.  We  have  reviewed  the 
comments  and  conclude  that,  for  the 
same  reasons  explained  in  our  initial 
directed  service  order,  cause  exists  to 
extend  NYS&W's  authorization  under  49 
U.S.C.  11125(b](l).i  Accordingly,  we  will 
extend  for  180  days  NYS&Ws 
authorization  to  provide  service  on  the 
D&H  system  without  subsidy  or 
compensation  under  49  U.S.C. 
11125(b)(5). 

The  D&H  Trustee,  in  his  comments, 
indicates  that  he  recognizes  that  D&H 
has  not  been  relieved  of  its  obligation  to 


'  while  in  its  comments  NYSAW  onginally 
requested  that  further  directed  service  be  ordered 
under  49  U.S.C.  11123.  il  subsequently  asked  that 
the  authorization  under  49  U.S.C.  11125  be 
continued  subject  to  clanfication  regarding  its 
employee  protection  liabihty.  That  matter  la 
discussed  infra. 
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operate  its  lines,  and  that,  while  D&H 
cannot  begin  service  immediately,  it 
may  be  possible  for  D&H  to  resume 
operations  in  the  near  future.  The 
Trustee,  therefore,  supports  continued 
interim  operations  of  the  D&H  lines. 
Moreover,  the  Trustee  supports 
continued  operations  by  NYS&W.  which 
he  describes  as  the  ideal  interim 
operator.  The  Trustee  contends  that  the 
NYS8i\N  maintains  the  competitive 
balance  that  is  necessary  for  the  region 
and  that  was  intended  by  Congress.' 

Extension  of  the  directed  service 
order  for  180  days  will  not  interfere  with 
the  possible  resumption  of  D&H 
operations  by  the  D&H  trustee.  Because 
the  directed  service  authorization  is 
based  on  the  D&H's  discontinuance  of 
transportation  service,  if  the  D&H 
trustee  resumes  service  before  the  180- 
day  extension  period  runs  out,  the 
NYS&W's  directed  service  authorization 
would  expire  upon  D&H's  resumption  of 
service. 

Conrail  expresses  a  view  that  the 
authorization  for  an  interim  operator  to 
use  the  D&H  trackage  rights  over  its  line 
would  constitute  an  assignment  of  those 
rights  which  is  not  permitted  without 
Conrail's  approval.  We  disagree.  The 
use  of  lines  and  trackage  rights  by  a 
carrier  as  a  substitute  for  D&H,  with  the 
permission  of  D&H  so  as  to  carry  out 
D&H's  common  carrier  obligation,  does 
not  effect  an  assignment.  NYS&W  is 
simply  operating  for  D&H  and  stands  in 
D&H's  shoes  vis-a-vis  trackage  rights 
over  Conrail. 

The  majority  of  the  other  comments 
received  (from  shippers,  other  railroads, 
the  U.S.  Department  of  Transportation, 
several  States,  affected  Counties,  and 
others]  also  support  NYS&W's 
continued  operation  of  the  D&H  for 
reasons  ranging  from  the  belief  that 
service  has  been  improved  during  the 
interim  period  to  the  view  that  the 
present  temporary  arrangement  protects 
the  competitive  balance  in  the  region. 
Most  parties  believe  these  interim 
operations  are  essential. 

While  some  labor  interests  express 
reservations  about  the  property  of  the 
past  NYS&W  interim  operations  with 
respect  to  employees,  labor  generally 
supports  continued  interim  operations  of 
the  D&H.  It  should  be  noted  that,  by 
providing  service  under  this  order. 
NYS&W  does  not  become  liable  for  any 
employee  protection  obligations  that 
would  otherwise  be  the  responsibility  of 


*  The  Consolidated  Rail  Corporation  (Conrail) 
does  not  seek  to  replace  the  NYSAW  as  an  interim 
operator,  but  indicates  that  should  the  NYSAW  not 
seek,  or  be  found  unsuitable  by  the  Commission,  to 
continue  directed  rail  service  operations,  Conrail 
would  be  willing  to  serve  Dftlfs  customers,  but  only 
under  the  framework  of  49  U.S.C  11123  and  11124 
(rerouting  of  traffic),  and  only  upon  specified  terms. 


D&H.  Nor  does  NYS&W  become 
responsible  for  any  employee  protection 
obligations  of  D&H  which  have  accrued 
prior  to  initiation  of  directed  service  or 
which  may  accrue  subsequent  thereto. 

Finally  it  should  be  assumed  that,  just 
as  the  Trustees  may  determine  that  D&H 
is  able  to  resume  rail  service  operations, 
so  too  may  the  NYS&W.  as  the  directed 
rail  carrier  (DRCj  determine  that  it  is  no 
longer  able  to  continue  to  provide 
directed  rail  service  prior  to  the  180-day 
expiration  of  this  order.  Accordingly  we 
will  also  provide  that,  in  the  event  the 
parties  reach  such  decision,  this  order 
will  expire  on  the  10th  day  following  the 
Commission's  receipt  of  written  notice 
of  any  such  decision(8)  from  the  parties. 
Upon  receipt  of  such  notice  an 
appropriate  supplemental  order  will 
automatically  be  entered  terminating 
directed  service. 

This  notice  will  be  served  on  all 
parties  to  this  proceeding  including 
those  Usted  in  our  June  22, 1988  decision, 
as  well  as  the  trustee  in  bankruptcy  and 
the  U.S.  District  Court  for  the  District  of 
Delaware  (Bankruptcy  Filing  No.  88- 
342). 

"This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

It  is  ordered: 

1.  NYS&W  is  authorized  for  an 
additional  180  days  to  continue  to 
operate  D&H's  lines  under  the  terms  and 
conditions  previously  established. 

2.  This  decision  and  order  shall  be 
effective  on  August  17, 1988,  and  shall 
continue  in  force  and  effect  until 
February  13, 1989,  unless  otherwise 
modified  or  terminated  by  further  order 
of  the  Commission. 

Decided:  August  17, 1988. 

By  the  CommiBsion,  Chairman  Cradison, 
Vice  Chainnan  Andre,  Commiasioners 
Simmons,  Lamboley  and  Phillips. 
Nonta  R.  McGee. 
Secretary. 
[FR  Doc.  88-19102  Filed  8-22-88;  8:45  am] 

MIUNQ  CODE  703S-01-M 

[Docktt  No.  AB-290  (Sub-No.  40X)] 

Southern  Railway  Co.— Abandonment 
Exemption  Between  Slieffield  And 
Florence,  AL 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFH 1152  Subpart 
Y^Exempt  Abandonments  to  abandon 
its  2.7-mile  line  of  railroad  between 
milepost  4.3-MF.  at  Sheffield,  AL.  and 
milespost  7.0-MF,  at  Florence,  AL. 

Applicant  has  certified  that  (1]  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
may  be  rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 


on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user]  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  with  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment-Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  September 
22, 1988  (unless  stayed  pending 
reconsideration).  Petitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues '  and  formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR  1152. 
27(c)(2)*  must  be  filed  by  August  29. 
1988  and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
September  7. 1988  with: 
Office  of  the  Secretary.  Case  Control 

Branch.  Interstate  Commerce 

Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
apphcant's  representative:  Roger  A. 
Petersen,  Norfolk  Southern  Corporation, 
One  Commercial  Place,  Norfolk,  VA 
23510-2191. 

ff  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by 
August  23, 1988.  Other  interested 


'  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Ex  Parte  No.  274  (Sub-No. 
8).  Exemption  of  Out-of-Service  Rail  Lines,  (not 
pnnted),  served  March  8, 1988. 

•See  Exemption  of  Hail  Abandonments  of 
Discontinuance— Offers  of  Financial  Assistance,  4 
I.C.C.  2d  164,  (1987),  and  final  rules  published  in  the 
Federal  Ka^tm  on  December  22. 1987  (52  FR  48440- 
48448). 
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persons  may  obtain  a  copy  of  the  EA 
from  SEE  by  writing  to  it  (Room  3115, 
Interstate  Commerce  Commission, 
Washington.  DC  20423]  or  by  calling 
Carl  Bausch.  Chief.  SEE  at  (202)  275- 
7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  August  12. 1988. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Norata  R.  McGree. 
Secretary. 

[FR  Doc.  88-18963  Filed  8-22-88;  8:45  am] 
BtUMQ  CODE  703S-01-M 

[Docket  No.  AB-301  (Sub-Na  2X)] 

Southrail  Corp^  Exemption  for 
AtMndonment  Between  Laurel  and  Bay 
Springs,  MS,  in  Jonea  and  Jaaper 
Counties,  MS 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152, 
Subpart  F^Exempt  Abandonments  to 
abandon  approximately  21.8  route  miles 
in  Jones  and  Jasper  Counties,  MS, 
between  milepost  111.20  at  or  near 
Laurel  not  including  active  shipper 
sidings,  and  milepost  133.00  at  or  near 
Bay  Springs. 

Applicant  has  certified  that  (1]  no 
local  or  overhead  traffic  has  moved  over 
the  line  for  at  least  2  years  and  (2]  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user]  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the. 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notiHed  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  discontinuance  of  service  shall  be 
protected  pursuant  to  Oregon  Short  Line 
R.  Co. — Abandonment-Goshen,  360 
I.C.C.  91  (1979].  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505{d] 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  September 


22, 1988  (unless  stayed  pending 
reconsideration].  Petitions  to  stay 
regarding  matter  that  do  not  involve 
environmental  issues  '  and  formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27{c](2]  *  must  be  filed  by  August 
29, 1988  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  September  7, 
1988  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Conunission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Mark  M. 
Levin;  Weiner,  McCaffrey.  Brodsky  & 
Kaplan.  P.C.  1350  New  York  Avenue, 
NW.,  Suite  800,  Washington,  DC  20005- 
4797. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE]  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by 
August  23, 1988.  Other  interested 
persons  may  obtain  a  copy  of  the  EA 
from  SEE  by  writing  to  it  (Room  3115, 
Interstate  Commerce  Commission. 
Washington.  DC  20423]  or  by  calling 
Carl  Bausch.  Chief,  SEE  at  (202)  275- 
7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  August  18, 1988. 

By  the  Commission,  ]ane  F.  Mackall. 
Director,  Office  of  Proceedings. 
NoreU  R.  McGee. 
Secretary. 
[FR  Doc.  88-19100  Filed  8-22-88;  8:45  am] 

BILUNO  CODE  7036-01-11 


'  A  Stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOul-of- 
Service  Rail  Lines,  4  I.C.C.  2d  164. 400  (1988). 
•  See  Exem.  of  Roil  Line  Aband  or  DisconL — 
Offers  of  Financial  Assistance.  4  I.C.C  2d  164, 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  pubHc  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  2, 1988. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  2, 1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street.  NW.,  Washington, 
DC  20213. 

Signed  at  Washington.  DC  this  IStb  day  of 
August  1988. 

Marvin  M.  Fooks, 

Director,  Office  ofTrade  Adjustment 
Assistance. 


served  December  21, 1987,  and  fmal  rules  published 
in  the  FedarsJ  Resisier  on  December  22. 1987  (52  FR 
48440-48446). 
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Appendix 


Petitioner  (union/workers/flrm) 


Allaniic  Fuels  It4arfceting  Corp.  (Company) 

Bioiectron,  Ina  (WorKers) 

Fabric  Masters  OLGWU) 

Devon  Apparel.  Inc.  (ILGWU) 

MAD  Coat  Co.  (ILGWU) 

Magnetak  Universal  Mtg  (Workers) 

N4J  Originais  (ILGWU) 

Ne*cor,  Inc.  (Wortiers) 

P.V.S.  Chemicals,  Inc.  (Worlcers) 

PhHps  Petroleum  Co.  (Worlcers) 

Precision  Materials  (Wortiers) 

ReichhoU  Cherncais,  Inc.  (OCAW) 

U.S.  Can  Co.  Plant  #23  (Company) 

Wilshiro  Knitting  Mills  (ILGWU) 


Locatxm 


Montvale.NJ 

Hackensack.  NJ 

Cartstadt.  NJ 

Ptiiladelphia.  PA 

Hoboken,  NJ 

Paterson,  NJ 

Hotx>ken,  NJ 

Bay  City.  Ml 

Copley,  OH 

Denver.  CO 

Mine  Hai,  NJ 

Femdale,  Ml 

PassaK,  NJ 

Pt>iladelpliia.  PA 


Date 
received 


S-15-88 
8-15-88 
8-15-88 
8-15-88 
8-15-88 
8-15-88 
8-15-88 
8-15-88 
8-15-88 
8-15-88 
8-15-«8 
8-15-88 
8-15-88 
8-15-88 


Dateot 
petition 


8-2-88 

7-29-88 

7-29-88 

8-2-88 

7-27-68 

8-2-88 

7-29-88 

8-1-88 

8-3-68 

8-2-88 

8-1-68 

8-5-68 

7-29-68 

8-3-68 


Petition  No. 


20.866 
20,867 
20,868 
20,869 
20,870 
20.871 
20,872 
20,873 
20.874 
20,875 
20.876 
20,877 
20,878 
20,679 


Articles  produced 


Crude  on. 

Bone  growth  stimulator. 

Coats. 

Ladies'  sportswear. 

Coats. 

Ballasts  and  starters  for  lights. 

Coats. 

Automated  wekJing  machinery. 

Sulfuric  acid. 

Oil  and  gas. 

Irradiaton  of  products. 

Alkyd  resins. 

Metal  containers. 

Ladies  and  mens'  sweaters. 


[FR  Doc.  88-19127  Filed  8-22-88;  8:45  am] 

MLLMQ  COOE  4$10-30-«i 

Mine  Safety  and  Health  Administration 

[Docket  No.  M-88-134-C] 

The  Ohio  Valley  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

The  Ohio  Valley  Coal  Company,  56854 
Pleasant  Ridge  Road,  Alledonia,  Ohio 
43902  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions] 
to  its  Powhatan  No.  6  Mine  (1.0.  No.  33- 
01159]  located  in  Belmont  County,  Ohio. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  return  aircourses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  Petitioner  states  that  due  to 
continued  deterioration  of  roof 
conditions  the  old  Main  Return  from  the 
West  Seals  to  the  No.  1  Fan  cannot  be 
safely  traveled,  and  rehabilitation  of 
these  entries  would  create  a  diminution 
of  safety  to  the  examiners  and  miners. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  input  and  output 
evaluation  stations  in  lieu  of  traveling 
the  aircourse  in  its  entirety. 

4.  In  support  of  this  request,  petitioner 
states  that — 

(a)  The  input  station  would  be 
established  immediately  outby  the  No.  1 
West  seal; 

(b)  The  output  station  would  be 
established  at  the  No.  1  Fan; 

(c)  Air  measurement  stations  and 
approaches  to  them  would  be 
maintained  in  a  safe  and  traveled 
condition: 


(d]  These  entries  are  not  used  as  an 
escapeway,  and  no  miners  or  matierals 
will  pass  through  them; 

(e]  The  return  aircourse  in  question  is 
located  in  a  noncoal  producing  area  of 
the  mine; 

(f)  Weekly  methane  and  air  quality/ 
quantity  readings  would  be  taken  by  a 
certified  individual; 

(g)  A  date  board  would  be  located  at 
each  checkpoint  for  the  purpose  of 
recording  initials,  date,  and  time  of  each 
examination;  and 

(h]  Methane  or  other  harmful,  noxious, 
or  poisonous  gases  would  not  be 
permitted  to  accumulate  in  the  airways. 
An  increase  of  0.5%  methane  or  a 
reduction  of  10%  in  air  quantity  when 
compared  to  the  last  readings  at  any 
check  station  would  be  cause  for 
immediate  investigation  and  appropriate 
action. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  22, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
PatricU  W.  Silvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

Date:  August  16. 1988. 

[FR  Doc  88-19128  Filed  8-22-88;  8:45  am] 

BIUJNOCOOE  4S10-43-M 


NATIONAL  COMfJUNICATIONS 
SYSTEM 

Industry  Executive  Subcommittee  of 
the  National  Security 
Telecommunlcat'ons  Advisory 
Committee;  Meeting 

A  meeting  of  the  of  the  Industry 
Executive  Subcommittee  of  the  National 
Security  Telecommimications  Advisory 
Committee  will  be  held  Wednesday, 
August  31, 1988.  The  meeting  will  be 
held  at  the  MITR£  Corporation,  7525 
Colshire  Drive,  McLean,  VA. 
Registration  will  begin  at  8:30  a.m.  and 
the  meeting  will  start  at  9  a.m.  The 
agenda  is  as  follows: 

A.  Opening  remarks. 

B.  Administrative  remarks. 

C.  Briefings  on  industry  and 
Government  activities. 

Due  to  the  requirement  to  discuss 
classified  information,  in  conjunction 
with  the  issues  listed  above,  the  meeting 
will  be  closed  to  the  public  in  the 
interest  of  National  Defense.  Any  person 
desiring  information  about  the  meeting 
may  telephone  (202)  692-9274  or  write 
the  Manager,  National  Communications 
System,  Washington,  DC  20305-2010. 
Tetrenca  N.  Danner, 

Captain,  USN,  Assistant  Manager.  NCS  Joint 
Secretariat 

[FR  Doc.  6&-19091  Filed  8-22-88;  8:45  am] 

BnjJNQ  CODE  1810-0»-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Meeting  Notice 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW]  will  hold  an  open 
meeting  on  September  13-14, 1988,  8:30 
a.m..  Room  P-110,  7920  Norfolk  Avenue. 
Bethesda,  MD. 
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Low-Level  Waste  and 
Decommissioning  Division  (Open} — 
estimated  time:  1.5  hrs.— The  Committee 
will  be  briefed  by  the  Director  of  the 
Division  of  Low-Level  Waste  and 
Decommissioning  on  plans  for  FY  1989. 

Regulatory  Responsibility  (Open)— 
estimated  time:  1.5  hrs.— The  Committee 
will  be  briefed  on  an  ASME  paper  on 
proposed  regulatory  responsibilities  for 
mixed  waste. 

Low-Level  Waste  Handling  Processes 
(Open) — estimated  time:  1.5  hrs. — ^The 
Committee  will  be  briefed  by  the  NRC 
Staff  on  cement-based  LLW  forms. 

High  Density  Polyethylene  HICs 
(Open /Closed)— estimaled  time:  2  hrs.— 
The  Committee  will  be  briefed  by  the 
NRC  Staff  on  High  Density  Polyethylene 
HICs. 

Below  Regulatory  Concern  (Open) — 
estimated  time:  1  hr. — ^The  Committee 
will  continue  its  review  of  the  Below 
Regulatory  Concern  (BRC)  issue  with 
the  goal  of  developing  a  position  which 
could  be  incorporated  in  an  NRC  policy 
statement  before  the  International 
Meeting  on  BRC  is  held  in  Washington. 
DC.  in  October  198a 

Decommissioning  Rule  (Open) — 
estimated  time:  0.5  hr.— The  Committee 
will  be  briefed  on  the  rulemaking  on 
"General  Requirements  for 
Decommissioning  Nuclear  Facilities. 

DOE'S  Dry  Spent  Fuel  Storage  Cask 
Study  ^0!pe/i>--estimated  time:  45 
mins. — ^liie  Committee  will  be  briefed 
by  the  NMSS/IMNS  staff  on  the  DOE 
study  on  dry  cask  design  and  use. 

Committee  Activities  (Open) — 
estimated  time:  2  hrs. — ^The  Committee 
will  discuss  anticipated  and  proposed 
Committee  activities,  future  meeting 
schedule,  and  administrative  matters,  as 
appropriate. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  e.  1988  (53  FR  20699).  In  accordance 
with  these  procedures,  oral  or  writtten 
statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  die  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Committee,  its 
consultants,  and  Staff.  The  Office  of  the 
ACRS  is  providing  Staff  support  for  the 
ACNW.  Persons  desiring  to  make  oral 
statements  should  notify  the  Executive 
Director  of  the  Office  of  the  ACRS  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  ACNW  Chairman. 


Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the 
Executive  Director  of  the  Office  of  the 
ACRS.  Mr.  Raymond  Fraley  (telephone 
202/634-3265]  until  August  26  and  after 
August  29  (telephone  301/492-8049), 
prior  to  the  meeting.  In  view  of  the 
possibility  that  the  schedule  for  ACNW 
meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with  the 
ACRS  Executive  Director  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Date:  August  17, 1988. 

Andraw  L.  Bates, 

Acting  Advisory  Committee  Management 
Officer. 

[FR  Doc.  68-19084  FUed  8-22-88;  8:45  am] 

BILUNQ  CODE  7SM>-01-H 


Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  and  Advtoory 
Committee  on  Nudear  Waste  (ACNW); 
Notice  of  Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Committee,  and  of  the  ACNW.  the 
following  preliminary  schedule  is 
published  to  reflect  the  current  situation, 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
cancelled  since  the  last  list  of  proposed 
meetings  published  July  26. 1988  (53  FR 
28085).  Those  meetings  which  are 
definitely  scheduled  have  had,  or  will 
have,  an  individual  notice  published  in 
the  Federal  Register  approximately  15 
days  (or  more]  prior  to  the  meeting.  It  is 
expected  that  sessions  of  ACRS  Adl 
Committee  and  ACNW  meetings 
designated  by  an  asterisk  (*]  v^  be 
open  in  whole  or  in  part  to  the  public. 
ACRS  full  Committee  and  ACNW 
meetings  begin  at  8:30  a.m.  and  ACRS 
Subcommittee  meetings  usually  begin  at 
8:30  a.m.  The  time  when  items  listed  on 
the  agenda  will  be  discussed  during 
ACRS  full  Committee  and  ACNW 
meetings  and  when  ACRS 
Subcommittee  meetings  will  start  will  be 
pubUshed  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  the 
September  1988  ACNW  and  the 
September  1988  ACRS  full  Committee 
meetings  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Office  of  the 
Executive  Director  of  the  Committee 
(telephone:  202/634-3265.  ATTN: 


Barbara  Jo  White]  until  August  26  and 
after  August  29  (telephone  301/492-8049] 
between  7:30  a.m.  and  4:15  p.m..  Eastern 
Time. 

ACRS  Subcommittee  Meetings 

Pilgrim  Restart,  August  26, 1988. 
Plymouth,  MA  The  Subcommittee  will 
review  the  proposed  restart  of  the 
Pilgrim  plant. 

Safety  Philosophy,  Technology,  and 
Criteria,  September  1, 1988.  Bethesda. 
MD.  The  Subcommittee  will  discuss  the 
Staff's  proposed  implementation  plan 
for  the  Safety  Goal  Policy  Statement. 

Maintenance  Practices  and 
Procedures,  September  7, 1988, 
Bethesda,  MD.  The  Subcommittee  will 
discuss  and  review  the  maintenance  rule 
and  associated  NUREG  document 

Advanced  Pressurized  Water 
Reactors.  September  15, 1988.  Bethesda. 
MD.  The  Subcommittee  will  review  the 
draft  SER  in  regard  to  the  reactor, 
reactor  coolant  system,  and  regulatory 
conformance  for  the  IVAPWR  RESAR 
SP/90  design. 

Reliability  Assurance,  Septeml>er  16. 
1988,  Bethesda.  MD.  The  Subcommittee 
will  continue  its  review  of  the 
Equipment  Qualiffcation-Risk  Scoping 
Study  with  special  emphasis  on  the  peer 
review  comments. 

Mechanical  Components,  October  25- 
27. 1988.  Bethesda,  MD.  The 
Subcommittee  will  discuss  recent  work 
related  to  valve  reliabihty,  including: 
isolating  high  energy  line  tests  at  Wyle 
Laboratory,  compressed  air  systems  and 
valves,  seismic  tests  on  an  aged 
Shippingport  valve,  etc. 

Advanced  Boiling  Water  Reactors, 
November  15-16, 1988,  Bethesda.  MD. 
The  Subconunittee  will  continue  its  FDA 
review  of  this  standard  plant  Detailed 
ACRS  questions  will  be  covered  on 
review  module  1.  An  overview  of  the 
second  review  module  is  planned. 

Babcock  Br  Wilcox  Reactor  Plants, 
November  30-43ecember  1. 1988. 
Sacramento.  CA.  The  Subcommittee  will 
meet  to  study  the  lessons  learned  from 
the  approximately  2-year  shutdown  of 
Rancho  Seco  that  occurred  following  the 
December  16. 1985  overcooling  event 
Topics  include  monitoring  extended 
start-up  program  as  well  as  plant  and 
organization  changes  as  a  result  of  the 
restart  effort. 

Advanced  Pressurized  Water 
Reactors,  Date  to  be  determined 
(September],  Bethesda,  MD.  The 
Subcommittee  will  review  the  Ucensing 
review  bases  document  being  developed 
for  Combustion  Engineering's  Standard 
Safety  Analysis  Reports-Design 
Certification  (CESSAR-DC). 
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Advanced  Reactor  Designs,  Date  to  be 
determined  (September),  Bethesda,  MD. 
The  Subcommittee  wiU  review  the  draft 
SERs  for  the  liquid  metal  reactors 
(LMRa). 

Occupational  and  Environmental 
Protection  Systems.  Date  to  be 
determined  (September/October), 
Bethesda,  Kfl).  The  Subcommittee  will 
review:  (1)  The  "hot  particle"  problem, 
(2)  monitoring  the  quality  and  quantity 
of  airborne  radionuclides  in/out  of 
containment  following  an  accident,  (3) 
the  emergency  planning  rule,  (4]  the 
control  room  habitability  report  by  ANL, 
and  (5)  other  related  matters. 

Peach  Bottom  Restart  (Ad  Hoc),  Date 
to  be  determined  (September/October), 
York  City,  PA.  The  Subcommittee  will 
review  the  proposed  restart  plan  for  the 
Peach  Bottom  Plant. 

Advanced  Pressurized  Water 
Reactors,  Date  to  be  determined 
(October),  Bethesda,  MD.  The 
Subconjnittee  will  discuss  the 
comparison  of  IVAPWR  (RESAR  SP/90] 
design  with  other  modem  plants  (in  U.S. 
and  abroad). 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined  (October],  Bethesda, 
MD.  The  Subcommittee  will  review:  (1) 
The  final  report  of  the  Technical 
Program  Group  on  the  Code  Scaling, 
Applicabihty  and  Uncertainty  (CSAU) 
Methodology  and  (2)  the  status  of  the 
B&W  MIST  and  OTSG  foUow-on 
research  programs. 

Decay  Heat  Removal  Systems,  Date 
to  be  determined  (October),  Bethesda, 
MD.  The  Subcommittee  will  review  the 
proposed  resolutions  of  Generic  Issue 
23.  "RCP  Seal  Failures." 

Joint  Core  Performance/Thermal 
Hydraulic  Phenomena,  Date  to  be 
determined  (October/November), 
Bethesda.  MD.  The  Subcommittee  will 
review  the  implications  of  the  core 
power  oscillation  event  at  LaSalle,  Unit 
2. 

Containment  Systems,  Date  to  be 
detennined  (October/November), 
Bethesda,  MD.  The  Subcommittee  will 
review  the  NRC  Staffs  document  on 
final  recommendations  for  containment 
performance  and  improvements  (BWR 
Mark  I  only). 

Decay  Heat  Removal  Systems,  Date 
to  be  determined.  Bethesda,  MD.  The 
Subcommittee  wiU  explore  the  issue  of 
the  use  of  bleed  and  feed  for  decay  heat 
removal  in  PWRs. 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined,  Bethesda,  MD.  The 
Subcommittee  will  discuss  the  status  of 
Industry  Best-Eitimete  ECCS  Model 
vubmlttals  for  tise  with  die  revised 
ECCS  Rule. 

Auxiliary  Systems,  Date  to  be 
determined,  Bethesda,  MD.  The 


Subcommittee  will  discuss  the:  (1) 
Criteria  being  used  by  utilities  to  design 
Chilled  Water  Systems,  (2)  regulatory 
requirements  for  Chilled  Water  Systems 
design,  and  (3)  criteria  being  used  by  the 
NRC  Staff  to  review  the  Chilled  Water 
Systems  design. 

Auxiliary  Systems,  Date  to  be 
determined,  Bethesda,  MD.  The 
Subcommittee  will  review  the  adequacy 
of  the  StafTs  plans  to  implement  the 
recommendations  resulting  from  the  Fire 
Risk  Scoping  Study. 

ACRS  Full  Committee  Meetings 

September  8-10, 1988 — Items  are 

tentatively  scheduled. 

*A  Hydrogen  Control  Requirements 
(Open) — ^Review  and  report  on  NRC 
Staff  proposed  resolution  of  USI A-48, 
Hydrogen  Control  Measures  and 
Effects  of  Hydrogen  Bums  on  Safety 
Equipment. 

*B.  Testing  of  Motor-Operated  Valves 
(Open)—BrieRDg  regarding  proposed 
changes  in  the  requirements  for  in-situ 
testing  of  MOVs. 

*C.  Maintenance  of  Nuclear  Plants 
(Open) — Briefing  and  comment  on  the 
proposed  NRC  rule  regarding 
maintenance  of  nuclear  power  plants. 

*D.  Severe  Accident  Management 
(Open)— Briefing  by  NRC 
representatives  regarding  the  status  of 
work  on  management  of  severe 
nuclear  power  plant  accidents. 

*B.  Pilgrim  Nuclear  Plant  (Open)— 
Briefing  and  comment  regarding 
proposed  restart  of  the  Pilgrim 
Nuclear  Plant 

•F.  NRC  Regulatory  Guides  (Open)— 
Briefing  and  comment  regarding 
proposed  publication  of  revised  NRC 
Regulatory  Guide  1.106,  Revision  2. 
Thermal  Overload  Protection  for 
Motor-Operated  Valves  for  Nuclear 
Power  Plants. 

•G.  USIA-45,  Decay  Heat  Removal 
(Open)—D\Bca»B  proposed  ACRS 
report  on  the  pnqxraed  resolution  of 
USI  A-45,  Shutdown  Decay  Heat 
Removal  Requirements  for  Nuclear 
Power  IHants. 

*H.  Generic  Issue-OQ,  Loss  ofRHR 
Capability  During  Plant  Shutdown 
(Open) — Review  and  report  on  the 
proposed  resolution  of  GI-09.  Loss  of 
Residual  Heat  Removal  Capability  in 
PWRs  During  Shutdown  Conditions. 

*I.  High  Temperature  Gas  Cooled 
Reactors  (Open) — Discuss  proposed 
ACRS  report  regarding  proposed 
HTGR  standard  design  by  DOE. 

•J.  TVA  Nuclear  Power  Plant 
Management,  Reoigaatization  and 
Operatiotu  (Open)—DiBCUM  recent 
TVA  reduction  in  forae  and 
reotganiiBtion,  lessom  learned  by  the 
NRC  Staff  bom  TVA  operational  and 


construction  problems,  and  briefing 
regarding  proposed  restart  of  the 
Browns  Ferry  Nuclear  Power  Plant. 

•K.  NRC  Safety  Goal  Implementation 
Plan  (Open}— Review  and  comment 
on  proposed  NRC  plan  for 
implementation  of  its  safety  goals  on 
risk  to  the  public  from  nuclear  power 
plant  operation. 

*L.  International  Operating  Experience 
(Open) — Discuss  lessons  learned 
regarding  design  and  operation  of  U.S. 
power  reactors  from  the  Chernobyl 
nuclear  power  plant  accident. 

*M.  Important  Safety  Related  Issues 
(Open) — Discuss  proposed 
hierarchical  structure  for  important 
safety  related  issues  identified  by 
ACRS  members. 

*N.  Nuclear  Power  Plant  Operator 
Qualifications  (Open)— BrieTing 
regarding  lessons  learned  from 
implementation  of  the  revised 
operator  qualification  methodology  of 
Examiner  Standard  601. 

*0.  ACRS  Subcommittee  Activities 
(Open/Closed) — ^Hear  and  discuss  the 
reports  of  ACRS  subcommittees  and 
members  regarding  assigned  activities 
including  thermal  hydraulic 
phenomena,  use  of  nuclear  power 
plant  operating  experience,  etc. 

P.  Appointment  of  ACRS  Members 
(Closed) — ^Discuss  qualifications  of 
candidates  proposed  for  appointment 
to  the  ACRS  and  members  considered 
for  reappointment  to  the  Committee. 

•Q.  ACRS  Future  Activities  (Open)— 
Discuss  anticipated  ACRS 
subcommittee  activities  and  items 
proposed  for  consideration  by  the  full 
Committee. 

•R.  ACRS  Practice  and  Procedures 
(Open) — Discuss  ACRS  practices  and 
procedures  such  as  proposed  meeting 
dates  for  CY-198g,  appointment  of 
nominating  panel  for  ACRS  Officers 
for  CY-1989.  etc. 

*S.  IAEA  International  Symposium 
(Open/Closed)— RejMTt  of  IAEA 
International  Symposium  on  the 
Operational  Safety  Experience  from 
Nuclear  Power  Plants. 
October  6-6. 1966— Agenda  to  be 

annoimced. 
November  17-19, 1988— Agenda  to  be 

announced. 

ACNW  Full  Committee  Meetings 
September  13  and  14, 1968. 

Low-Level  Waste  and  Decommissioning 
Division  (Qpen)— The  Committee  will 
be  briefed  by  the  Director  of  the 
Division  of  Low^Level  Waste  and 
Decommissioning  on  plans  for  FY 
1989. 
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Regulatory  Responsibility  (Open)— the 
Committee  will  be  briefed  on  an 
ASME  paper  on  proposed  regulatory 
responsibilities  for  mixed  waste. 

Low-Level  Waste  Handling  Processes 
(Open} — ^The  Committee  will  be 
briefed  by  the  NRC  Staff  on  cement- 
based  LLW  forms. 

High  Density  Polyethylene  HICs  (Open/ 
Closed)— The  Committee  will  be 
briefed  by  the  NRC  Staff  on  High 
Density  Polyethylene  HICs. 

Below  Regulatory  Concern  (Open) — ^The 
Committee  will  continue  its  review  of 
the  Below  Regulatory  Concern  (BRC) 
issue  with  the  goal  of  developing  a 
position  which  could  be  incorporated 
in  an  NRC  policy  statement  before  the 
International  Meeting  on  BRC  is  held 
in  Washington,  DC,  in  October  1988. 

Decommissioning  Rule  (Open) — ^The 
Committee  will  be  briefed  on  the 
rulemaking  on  "General  Requirements 
for  Decommissioning  Nuclear 
Facilities." 

DOE'S  Dry  Spent  Fuel  Storage  Cask 
Study  (Open) — ^The  Conunittee  will  be 
briefed  by  the  MNSS/IMNS  staff  on 
the  DOE  study  on  dry  cask  design  and 
use. 

Committee  Activities  (Open) — ^The 
Committee  will  discuss  anticipated 
and  proposed  Committee  activities, 
future  meeting  schedule,  and 
administrative  matters,  as 
appropriate. 
November  3-4, 1988 — Agenda  to  be 

announced. 

Date:  August  17. 1988. 

Andrew  L.  Bates, 

Acting  Advisory,  Committee  Management 
Officer 

[FR  Doc.  88-19085  Filed  8-22-88;  8:45  am] 

BlUJNa  CODE  79MM>1-II 


[Dockat  No.  50-155] 

ConsunMrs  Power  Co;  Consideration 
of  Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR-6 
issued  to  the  Consumers  Power 
Company  (the  licensee],  for  operation  of 
the  Big  Rock  Point  Plant  located  in 
Charievoix  County,  Michigan. 

In  accordance  with  the  licensee's 
application  for  amendment  dated  July  7, 
1988,  the  proposed  amendment  would 
modify  Big  Rock  Point  Technical 
Specifications  by  replacing  the 
requirement  to  partial-stroke  test  the 
Reactor  Depressurization  System 
depressurizing  valves  quarteriy  with  a 


requirement  to  full-stroke  test  all  four 
depressurizing  valves  each  refueling 
outage. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act]  and  the  Commission's 
regulations. 

By  September  22, 1988,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1]  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2]  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3]  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15]  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15]  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
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intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  %vith 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC,  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10]  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptiy  so 
inform  the  Commission  by  a  toll-fiiee 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
6700].  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Martin  J.  Virgilio: 
(petitioner's  name  and  telephone 
number];  (date  petition  was  mailed]; 
(plant  name];  and  (publication  date  and 
page  number  of  this  Federal  Reg^ter 
notice).  A  copy  of  the  petition  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  ]udd  L  Bacon,  Esq.,  Consumers 
Power  Company,  212  West  Michigan 
Avenue,  Jackson,  Michigan  49201, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.n4(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
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comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 
For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  )uly  7, 1988,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Docmnents  Room, 
1717  H  Street,  NW.,  Washington,  DC 
20555,  and  at  the  North  Central 
Michigan  College,  1515  Howard  Street, 
Petoskey,  Michigan  49770. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Martin  J.  VitgUio, 

Director,  Project  Directorate  III-l,  Division  of 
Reactor  Projects— III.  IV,  V&  Special 
Projects. 
[FR  Doc.  88-19087  Filed  8-22-88;  8:45  am] 

BILUNQ  COOE  7SM>-01-II 


[Docket  Na  50-461] 

Illinois  Power  Co.  et  aL;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  8  to  Facility 
Operating  License  No.  NPF-62  issued  to 
the  Illinois  Power  Company  *  (IP), 
Soyland  Power  Cooperative,  Inc.  and 
Western  Illinois  Power  Cooperative,  Inc. 
(the  licensees),  for  operation  of  the 
Clinton  Power  Station,  Unit  1,  located  in 
DeWitt  County,  Illinois. 

This  amendment  consists  of  a 
proposed  change  to  Technical 
Specification  Section  4.8.2.1  concerning 
emergency  DC  battery  loads.  During  the 
review  of  a  plant  modification,  the 
licensees  determined  that  the  emergency 
DC  battery  loads  had  changed.  As  a 
result,  changes  were  made  to  the  low 
power  operating  Ucense  Technical 
Specifications  in  order  to  reflect  the 
revised  loading.  Based  upon  subsequent 
review  by  the  licensees,  it  has  been 
determined  that  a  Division  II  load  (Fire 
Protection  distribution  panel)  had  not 
originally  been  taken  into  account.  Thus 
a  change  to  Specification  4.8.2.1.d.2.b 
was  required  in  order  to  accurately 
reflect  the  4-hour  Division  II  battery 
emergency  loading  profile. 

The  application  for  the  amendment 
compUes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 


*  niinoit  Power  Company  is  authorized  to  act  as 
agent  for  Soyland  Power  Cooperative,  Inc.  and 
Western  Illinois  Power  Cooperative,  Inc.  and  has 
exclusive  responsibiUty  and  control  over  the 
physical  construction,  operation  and  maintenance 
of  the  facility. 


Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportimity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
February  16, 1988  (53  FR  4476).  No 
request  for  a  hearing  or  petition  of  leave 
to  intervene  was  filed  following  this 
notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
Environmental  Assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  himian  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  appUcation  for 
amendment  dated  October  30, 1987,  (2) 
Amendment  No.  8  to  License  No.  NPF- 
62,  and  (3)  Environmental  Assessment 
and  Finding  of  No  Significant  Impact. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW.;  and  at  the  Vespasian  Warner 
Public  Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727.  A  copy  of  items 
(2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 

Dated  at  Rockville,  Maryland  this  ISth  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  iL  Muller, 

Director,  Project  Directorate  III-2,  Division  of 

Reactor  Projects-Ill,  IV,  V  and  Special 

Projects. 

[FR  Doc  88-19090  Filed  8-22-68;  8:45  am] 

BIUJNQ  CODE  7SM>-01-M 


[Dodiet  Na  50-245] 

Northeast  Nudear  Energy  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
Ucense  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No,  DPR- 
21,  issued  to  Northeast  Nuclear  Energy 
Company  (the  licensee),  for  operation  of 
Millstone  Nuclear  Power  Station,  Unit 
No.  1,  located  in  New  London  Coimty, 
Connecticut.  The  application  for 
amendment  is  dated  June  24, 1988. 


The  proposed  amendment  would 
revise  the  Technical  Specifications 
Section  5.5  by  adding  a  new  section. 
Section  5.5.C,  to  reflect  the  maximum 
niunber  of  spent  fuel  assemblies 
authorized  in  the  spent  fuel  pool. 
Currently  there  is  no  restriction  in  the 
Technical  Specifications  regarding  a 
limiting  nimiber  of  spent  fuel  assemblies 
in  the  spent  fuel  pool.  This  amendment 
has  been  proposed  by  the  licensee  in 
conjiuiction  with  their  proposed 
expansion  of  the  capacity  of  the  spent 
fuel  pool.  The  proposed  expansion  of  the 
pool  will  increase  the  capacity  from  2184 
to  3229  fuel  assemblies.  This  expansion 
is  to  be  accomplished  by  the  removal  of 
the  seismic  restraint  devices  from  the 
existing  spent  fuel  racks,  movement  of 
these  racks  to  the  southwest  comer  of 
the  spent  fuel  pool,  and  the  installation 
of  ten  new  spent  fuel  pool  racks.  The 
new  spent  fuel  pool  racks  will  have  the 
same  storage  density  as  the  ciurent 
racks.  The  licensee's  proposal  does  not 
include  plans  for  fuel  assembly 
consolidation.  This  expansion  of  the 
spent  fuel  pool  will  provide  full  core  oH 
land  capabihty  until  approximately 
1999. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Conunission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  September  22. 1988,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
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should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  [2]  the 
nature  and  extent  of  the  petitioner's 
property,  fmancial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8}  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15]  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  Ust  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
600-325-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
shotdd  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Mr.  ]ohn  F.  Stolz: 
petitioner's  name  and  t'.:.lephone 


number,  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mr.  Gerald  Garfield,  Esq.,  Day 
Berry  and  Howard,  Counselors  at  Law. 
City  Place.  Hartford,  Connecticut  06103- 
3499. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  stafi  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
appUcation  for  a  license  amendment 
falling  within  the  scope  of  section  134  of 
the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under  section 
134  of  the  NWPA,  the  Commission,  at 
the  request  of  any  party  to  the 
proceeding,  must  use  hybrid  hearing 
procedures  with  respect  to  "any  matter 
which  the  Commission  determines  to  be 
in  controversy  among  the  parties."  The 
hybrid  procedures  in  section  134  provide 
for  oral  argument  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Commission's  rules,  and  the 
designation,  following  argument,  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues  foimd 
to  meet  the  criteria  of  section  134  and 
set  for  hearing  after  oral  argument 

The  Commission's  rules  implementing 
section  134  of  the  NWPA  are  found  in  10 
CFR  Part  2,  Subpart  K,  "Hybrid  Hearing 
Procedures  for  Expansion  of  Spent 
Nuclear  Fuel  Storage  Capacity  at 
Civilian  Nuclear  Power  Reactors" 
(published  at  50  FR  41662,  October  15, 
1985)  10  CFR  2.1101  et  seq.  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a  written 
request  for  oral  argiunent  under  10  CFR 


2.1109.  To  be  timely,  the  request  must  be 
filed  within  ten  (10)  days  of  an  order 
granting  a  request  for  hearing  or  petition 
to  intervene.  (As  outlined  above,  the 
Commission's  rules  in  10  CFR  Part  2, 
Subpart  G,  and  2.714  in  particular, 
continue  to  govern  the  filing  of  requests 
for  a  hearing  or  petitions  to  intervene,  as 
well  as  the  admission  of  contentions). 
The  presiding  officer  shall  grant  a  timely 
request  for  oral  argument.  The  presiding 
officer  may  grant  an  untimely  request 
for  oral  argument  only  upon  sho'A-ing  of 
good  cause  by  the  requesting  party  for 
the  failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  apphcation  shall  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time  available 
for  discovery  and  require  that  an  oral 
argiunent  be  held  to  determine  whether 
any  contentions  must  be  resolved  in  an 
adjudicatory  hearing.  If  no  party  to  the 
proceeding  requests  oral  argiunent,  or  if 
all  untimely  requests  for  oral  argument 
are  denied,  then  the  usual  procedures  in 
10  CFR  Part  2,  Subpart  6  apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  24, 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Pliblic  Document  Room, 
1717  H  Street  NW.,  Washington.  DC. 
and  at  the  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford. 
Connecticut  06385. 

Dated  at  Rockvilie.  Maryland,  this  11th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stdz. 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects  I/II. 
[FR  Doc.  88-19088  Filed  8-22-88;  8:45  am] 
BNXMQ  CODE  7SM-01-M 


[Docket  No^  9999004;  LicwtM  No.  GsfMral 
UCMM  EA  87-223] 

Wrangler  Laboratories,  Larsen 
Laboratories,  Orion  Ctiemical 
Company,  and  John  P.  Larsen,  Provo, 
Utah;  Order  Revoking  Licenses 

I 

Wrangler  Laboratories,  Larsen 
Laboratories,  and  Orion  Chemical 
Company  (the  Ucensees)  are  firms  using 
source  material  under  general  licenses 
granted  by  the  Nuclear  Regulatory 
Commission  (the  Commission/NRC) 
pursuant  to  10  CFR  40.22.  The  general 
license  granted  by  10  CFR  40.22 
authorizes  the  use  or  transfer  of  not 
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more  than  15  pounds  of  source  material 
at  one  time  and  the  receipt  of  not  more 
the  150  pounds  of  source  material  in  any 
one  calendar  year. 

n 

Mr.  John  P.  Larsen  has  been  doing 
business  as  (dba)  Wrangler 
Laboratories,  Larsen  Laboratories,  and 
Orion  Chemical  Company  and  is  the 
owner  and  sole  proprietor  of  these  firms. 
Mr.  Larsen's  companies  are  all  involved 
in  the  chemical  processing  of  depleted 
uranium  (DU).  The  licensees  receive 
slugs  of  DU,  dissolve  the  material  in 
boiling  nitric  acid,  precipitate  uranyl 
acetyl  acetate  [UAA)  using  2,4 
pentanedione,  dissolve  the  UAA 
precipitate  in  benzene  to  produce 
recrystallized  UAA,  and  subsequently 
dry,  grind,  filter,  package  and  ship  the 
pure  UAA  product.  The  UAA  product  is 
ultimately  used  as  a  catalyst  in  the 
production  of  Department  of  Defense 
munitions. 

On  August  23, 1982,  an  inspection  was 
conducted  at  Orion  Chemical  Company. 
During  the  inspection,  NRC  determined 
that  the  licensee  was  in  violation  of 
several  regulatory  requirements.  These 
violations  included  possession  of  source 
material  at  one  time  in  excess  of  the  15- 
pound  limitation  on  such  material, 
refusal  to  make  records  available  to 
NRC,  unauthorized  disposal  of  DU,  and 
failure  to  maintain  complete  records. 
Subsequently,  on  September  3, 1982,  the 
NRC  issued  an  Order  to  Show  Cause 
and  Order  Temporarily  Suspending 
License  (Effective  Immediately).  On 
October  25, 1982,  the  NRC  issued  an 
Order  Rescinding  Order  to  Show  Cause 
and  Order  Temporarily  Suspending 
License.  This  action  was  taken  following 
the  licensee's  corrective  measures  to 
bring  the  operatons  into  compliance.  On 
December  15, 1982,  the  NRC  issued  a 
Notice  of  Violation  (NOV)  and  Proposed 
Imposition  of  Civil  Penalty  for  the  above 
violations.  The  amount  of  the  Civil 
Penalty  was  $500.  March  16, 1983,  the 
licensee  responded  to  the  NOV  and  paid 
the  Civil  Penalty. 

As  a  result  of  the  August  1982 
inspection,  the  NRC  determined  that  Mr. 
Larsen's  chemical  processing  activity 
should  be  conducted  under  a  specific 
license,  due  to  the  potential  for 
contamination  of  workers  and  the 
environment.  A  specific  license  (SUB/ 
1436)  was  issued  by  the  NRC  in 
December  1983  to  Larsen  Laboratories 
of  Provo,  Utah.  The  responsibility  for 
overseeing  this  specific  license  was 
transferred  to  the  State  of  Utah  upon  its 
becoming  an  Agreement  State.  On  May 
13, 1985,  Utah  reissued  to  Larsen 
Laboratwies  specific  Radioactive 
Material  License  UT2500183.  which 


authorizes  possession  of  up  to  150 
kilograms  of  DU  at  one  time. 

On  April  15, 1986.  NRC  received  an 
allegation  of  improper  activitie*  being 
conducted  by  Larsen  Laboratories.  The 
allegation  was  transferred  to  the  State 
of  Utah,  which  performed  inspections 
and  found  nmnerous  violations.  In  all, 
the  State  of  Utah  found  five 
contaminated  facilities  in  which  Mr. 
Larsen  had  conducted  activities. 

At  one  of  these  fadUties. 
contaminated  liquids  were  leaking  from 
drums  that  had  been  stored  on  a  truck 
for  approximately  2  years.  On 
November  5. 1986.  the  State  of  Utah 
issued  an  Order  Suspending  License 
(Effective  Immediately)  and  Order 
Imposing  Civil  Monetary  Penalties  in  the 
amount  of  $13,000.  The  Order,  which  is 
still  in  effect  required,  among  other 
specified  actions,  that  the  licensee:  (1) 
Not  receive  or  use  source  material 
except  to  secure  or  transfer  such  source 
material  in  its  possession,  (2)  dispose  of 
radioactive  wastes,  (3)  decontaminate 
two  facilities  in  the  Orem  area,  (4)  move 
to  production  facilities  that  have  been 
approved  through  license  amendment 
procedures,  and  (5)  obtain  a  qucdified 
Radiation  Protection  Officer.  On  January 
15, 1987,  a  Settlement  Agreement 
between  the  State  of  Utah  and  Larsen 
Laboratories  was  signed.  The 
Agreement  required  that  the  specified 
activities  in  the  Order  be  completed  by 
April  15, 1987,  and  that  ^,000  of  the 
Civil  Penalties  would  be  suspended.  The 
licensee  paid  the  remaining  $5,000  Civil 
Penalties  but  has  not  complied  with 
items  (4)  and  (5)  of  that  Order. 

On  October  28, 1987,  the  State  of 
Wyoming  informed  the  NRC  of  an 
allegation  that  it  had  received 
concerning  improper  activities  at 
Wrangler  Laboratories  in  Evanston, 
Wyoming.  On  November  4-5  1987,  NRC 
inspected  Wrangler  Laboratories  and 
found  that  Mr.  Larsen,  dba  Wrangler 
Laboratories,  was  conducting  chemical 
operations  in  a  temporary  facility  and 
appeared  to  have  exceeded  uranium 
possession  limits.  As  a  result  of  NRC 
concerns,  an  enforcement  conference 
was  held  with  Mr.  Larsen  on  December 
2, 1987,  in  Salt  Lake  City.  Subsequent  to 
the  November  4-^  1987,  inspection  of 
the  Evanston,  Wyoming,  fadlity.  NRC 
Region  IV  also  obtained  agreements 
with  Mr.  Larsen  for  certain  corrective 
measures  intended  (1)  to  terminate 
licensed  activities  at  the  Evanston 
facility,  which  was  considered 
inadequately  equipped  for  the  chemical 
processing  of  depleted  uranium,  (2)  to 
provide  followup  monitoring  for  certain 
individuals  who  had  previously  shown 
elevated  uraniimi  in  Uieir  urine,  and  (3) 


to  safely  remove  all  licensed  material, 
waste,  and  contamination  from  the 
facility  so  that  it  could  be  returned  to 
unrestricted  use.  These  actions  were 
specified  in  Confirmation  of  Action 
Letters  (CALs)  issued  on  November  12, 
December  8,  and  31, 1987  and  March  18 
and  April  1, 198& 

NRC  Region  IV  also  began  an 
investigation  of  Mr.  Larsen's  NRC 
licensed  activities.  This  action  was 
taken  in  response  to  questions  raised 
during  the  NRC  inspection  and  the 
enforcement  conference  concerning  Mr. 
Larsen's  previous  activities  in  acquiring, 
processing,  and  transferring  DU,  and 
questions  surrrounding  bioassay 
samples  and  Mr.  Larsen's  compliance 
with  the  CALs.  The  results  of  the 
investigation  have  not  been  issued  as  of 
the  date  of  this  Order.  However,  the 
investigative  results  available 
substantiate  the  NRC  staffs  concerns 
that  Mr.  Larsen's  activities  under  the 
general  license  were  conducted  with  a 
significant  disregard  for  the  safety  of 
himself  and  his  employees,  and  for  the 
public  health  and  safety.  This  was 
indicated  by  the  uraniiun  levels  in  the 
employee  bioassay  samples. 

Due  to  the  questions  surrounding  Mr. 
Larsen's  activities,  the  apparent  use  of 
inadequate  controls  that  resulted  in 
contamination  exceeding  NRC 
guidelines,  evidence  of  internal 
contamination  of  workers,  and  Mr. 
Larsen's  apparent  inability  to  strictly 
comply  with  Confirmation  of  Action 
Letters,  an  NRC  Order  dated  February 
25, 1988,  issued  to  Mr.  Larsen  and  the 
companies  he  represents  suspended  the 
general  licenses.  The  Order  also  allowed 
the  licensees  and  Mr.  Larsen  to  show 
cause  why  the  Order  should  not  have 
been  issued  by  filing  a  written  answer 
under  oath  or  affirmation  setting  forth 
the  matters  of  fact  and  law  on  which  the 
licensees  and  Mr.  Larsen  rely.  Mr. 
Larsen's  response  to  the  Order,  which 
was  not  under  oath  or  affirmation,  was 
sent  by  letter  dated  March  18, 198a  That 
response  is  addressed  below  and  in  the 
Appendix  to  this  Order. 

Mr.  Larsen's  March  18, 1988.  reply  to 
the  NRC  Order  confirmed  the  following 
information: 

(1)  That  he  exceeded  the  15-pound 
limit  for  transfer  of  source  material 
under  a  general  license  issued  pursuant 
to  10  CFR  4a22  by  originating  shipments 
from  Wyoming  of  16.7  and  16.3  pounds 
of  DU  on  Jime  1  and  December  20, 1967, 
respectively.  He  also  confirmed  that  he 
transferred  DU  from  his  Utah  facility  to 
his  customer  on  five  dates  (December  9, 
1986;  February  2, 9,  and  17,  and  March  3. 
1987)  that  were  well  after  the  State  of 
Utah's  November  3. 1986  Order 
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suspending  his  specific  license  and 
requiring,  among  other  things,  that  he 
immediately  place  all  source  material  in 
his  possession  in  locked  storage  or 
transfer  such  material  to  an  authorized 
recipient. 

(2]  That  he  exceeded  the  annual  limit 
of  150  pounds  for  receipt  of  source 
material  under  a  general  license  at  his 
Evanston,  Wyoming,  facility.  The 
amount  received  was  at  least  155.8 
pounds  in  1987. 

(3)  That,  in  deviation  from  Item  1  of 
the  CAL  dated  November  12, 1987,  Mr. 
Lfirsen  failed  to  obtain  baseline  urine 
samples  from  two  individuals  who 
worked  in  the  final  processing  and 
cleanup  of  the  Evanston,  Wyoming, 
facility.  According  to  Mr.  Larsen,  "their 
baseline  levels  were  assumed  to  be 
zero,"  and  he  "was  trying  to  keep 
expenses  down." 

(4)  That,  in  deviation  from  Item  2  of 
the  CAL  dated  December  31. 1987,  Mr. 
Larsen  failed  to  submit  with  the 
workers'  urine  samples  a  background 
sample.  The  employee  samples  that 
were  submitted  showed  high  uranium 
values  that  Mr.  Larsen  later  attributed  to 
contamination  within  the  sample 
containers  and/or  the  fact  that  the 
samples  were  damaged  in  transit  to  the 
laboratory. 

(5)  That,  in  deviation  from  Item  3  of 
the  CAL  dated  December  31, 1987,  Mr. 
Larsen  stopped  collecting  urine  samples 
from  two  individuals  every  3  days,  as 
committed  to,  before  he  had  received 
confirmation  that  results  from  two 
consecutive  samples  were  less  than  30 
micrograms  per  liter. 

(6)  That  in  deviation  from  Item  4  of 
the  CAL  dated  December  31, 1987,  the 
results  of  certain  urine  bioassay  results 
that  showed  a  high  uraniimi 
concentration  were  not  submitted  to  the 
Region  IV  office  when  they  were 
received  by  Mr.  Larsen.  In  his  letter  of 
March  18. 1988,  Mr.  Larsen  claims  the 
results  were  not  sent  to  Region  IV 
because  "the  samples  were 
questionable."  In  addition  to  the  above, 
die  NRC  had  determined  by  inspection 
or  by  other  information  provided  by  Mr. 
Larsen  that  his  activities  in  Wyoming 
involved  the  following: 

•  Mr.  Larsen  stated  in  the  March  18, 
1988  reply  to  the  Order  Suspending 
License  that  when  he  moved  his 
operation  inva  Utah  to  Wyoming  he 
started  with  "a  new  understanding  and 
resolve  for  absolute  confinement  of 
source  material  and  waste  materials," 
and  "on  the  whole,  we  were  much 
improved  in  our  work  operation." 
Despite  this  claim,  the  NRC  found  that 
Mr.  Larsen's  Wyoming  facility  was 
inadequate  for  the  purpose  it  was  being 
used.  For  example,  prudent  engineering 


controls  such  as  those  that  Mr.  Larsen 
was  committed  to  under  the  terms  of  his 
Utah  license  for  the  same  activity — 
ventilation  and  air  filtration  units  or 
filtered  fume  hoods — ^were  not  in  place 
in  Larsen's  Wyoming  facility.  There  was 
no  plumbing  in  the  facility,  and  few 
contamination  surveys  or  air  samples 
had  been  dociunented  by  Mr.  Larsen. 
*  The  personnel  bioassay  samples 
obtained  by  Mr.  Larsen  have  shown 
unacceptably  high  uranium 
concentrations.  Since  February  1987. 
samples  have  been  submitted  on  a  total 
of  four  individuals  who  have  worked  at 
the  Evanston  facility.  All  four  have,  on 
at  least  one  occasion,  exceeded  levels  at 
which  action  is  recommended  by  NRC. 
Of  all  the  sample  results  reported,  50 
percent  exceeded  the  action  level  (30 
ug/l].  Mr.  Larsen  has  suggested  reasons 
for  the  high  values,  including 
contaminated  sample  containers, 
samples  damaged  and  found  leaking  in 
transport,  the  consumption  of  food  in  his 
facility  which  may  have  been 
contaminated,  and  questionable 
analytical  results  by  the  contractor 
laboratory.  Many,  if  not  all,  of  these 
reasons  could  have  been  confirmed  or 
ruled  out  if  Mr.  Larsen  had  complied 
with  the  CALs  by  collecting  samples  in 
containers  known  to  be  free  of 
contamination,  by  submitting  baseline 
and  background  samples,  and  by 
collecting  samples  according  to  the 
committed  schedule. 

m 

Aside  fit)m  Mr.  Larsen's  enforcement 
history  and  previous  noncompli£ince 
under  his  specific  licenses  in  Utah,  the 
activities  conducted  in  Wyoming  under 
an  NRC  general  Ucense  have  raised 
serious  concerns  within  the  NRC.  The 
activities  have  taken  place  in  a  facility 
which  was  inadequate,  with  no 
assurance  that  similar  activities  in  the 
future  would  be  conducted  in  a  more 
suitable  facility.  The  activities,  which 
have  involved  the  chemical  processing 
of  significant  amoimts  of  source 
material,  are  of  such  a  nature  that  the 
radiation  safety,  chemical  safety,  and 
waste  disposal  aspects  of  the  operation 
should  not  be  conducted  under  a  general 
license.  Moreover,  activities  of  this 
nature  were  not  anticipated  by  the  AEC 
at  the  time  of  10  CFR  40.22  rulemaking. 
The  exemption  in  10  CFR  40.22(b)  from 
the  requirements  of  10  CFR  Parts  19  and 
20  clearly  indicates  that  activities  under 
the  general  license  were  seen  as  not 
involving  an  occupational  radiation 
hazard.  Finally,  the  specific  conduct  of 
Mr.  Larsen's  Wyoming  operation  with 
respect  to  compliance  with  source 
material  possession  limits  and 
Confirmation  of  Action  Letters  has 


established  a  record  of  performance 
imacceptable  to  the  NRC. 

In  consideration  of  the  collective 
conclusions  stated  above,  I  lack  the 
requisite  reasonable  assurance  that  Mr. 
Larsen.  individually,  and  his  companies 
will  comply  with  Commission 
requirements  in  the  future.  Therefore,  I 
have  determined  that  the  public  health, 
safety,  and  interest  require  that  the 
general  license  authorization  for  Mr. 
Larsen,  as  well  as  the  named  licensees, 
to  receive  and  use  NRC  licensed 
material,  under  their  respective  general 
licenses,  should  be  revoked. 

IV 

Accordingly,  in  view  of  the  for::going 
and  pursuant  to  Sections  62.  63,  81, 161b, 
161c.  161i.  1610. 182,  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  Parts  2  and  40,  it  is  hereby  ordered 
that: 

The  general  license  authority  of  10 
CFR  40.22  with  respect  to  Wrangler 
Laboratories,  Larsen  Laboratories, 
Orion  Chemical  Company,  and  Mr.  John 
P.  Larsen  is  revoked  and  the  foregoing 
licensees  and  Mr.  Larsen  shall  not 
receive  or  use  source  material  under  the 
auspices  of  a  general  license  in  locations 
under  MRC  jurisdiction. 


Upon  consent  of  Mr.  Larsen  or  the 
licensees  to  the  provisions  set  forth  in 
Section  IV  of  this  Order,  the  provisions 
specified  in  Section  IV  above  shall  be 
final  without  further  Order. 

VI 

Pursuant  to  10  CFR  2.202(b),  Mr. 
Larsen,  either  one  or  more  of  the 
licensees,  or  any  other  person  adversely 
affected  by  this  Order,  may  request  a 
hearing  within  20  days  of  this  Order. 
Any  request  for  hearing  shall  be 
submitted  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Copies  also  shall  be  sent  to  the 
Assistant  General  Counsel  for 
Enforcement,  Office  of  the  General 
Counsel  at  the  same  address  and  to  the 
Regional  Administrator,  NRC  Region  IV, 
611  Ryan  Plaza  Drive,  Suite  1000, 
Arlington,  Texas  76011.  If  a  person  other 
than  Mr.  Larsen  dba  the  licensees, 
requests  a  hearing,  that  person  shall  set 
forth,  with  particularity,  the  manner  in 
which  the  petitioner's  interest  is 
adversely  affected  by  this  Order  and 
should  address  the  criteria  set  forth  in 
10  CFR  2.714(d).  Upon  the  failure  of  the 
licensee  to  request  a  hearing  within  the 
specified  time,  this  Order  shall  be  final 
without  further  proceedings. 
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If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  a  hearing  shall  be 
whether  this  Order  should  be  sustained. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  ISA  day 
of  Augnst  1968. 

fames  M.  Taylor, 

Deputy  Executive  Director  for  Regional 

Operationa. 

[FR  Doc.  88-19069  PUed  8-22-88;  8:45  am] 

BHUNO  OOOC  THO-ai-H 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Invitation  for  PubHc  Comroent 

AQENCv:  Office  of  Management  and 
Budget 

ACTION:  Request  for  comments  on 
proposed  revision  of  OMB  Circular  No. 
A-76,  "Performance  of  Commercial 
Activities". 

SUMHARy:  This  Notice  contains 
proposed  Transmittal  Memorandum  No. 
7,  dated  August  8, 1968,  to  Circular  No. 
A-76.  "Performance  of  Commercial 
Activities." 

This  Transmittal  Memorandum 
updates  the  retirement  cost  factors  and 
other  fringe  benefit  cost  factors  for 
federal  employees,  and  the  tax  rates 
used  for  commercial  Grms,  deletes 
material  mark-up  rates  applied  for 
General  Services  Administration  (GSA) 
items,  and  revises  material  mark-up 
rates  applied  to  Defense  Logistics 
Agency  (DLA)  items,  used  by  Executive 
Branch  agencies  in  cost  comparison 
studies  under  OMB  Circular  No.  A-76. 

This  Memorandum  rescinds 
Transmittal  Memorandum  No.  4,  dated 
October  29, 1966.  which  implemented 
the  requirements  of  the  Federal 
Employees  Retirement  System  Act  of 
1986  (FERS)  to  exclude  die  employers' 
costs  of  social  security  (OASDI)  and 
thrift  plans  from  A-76  cost  comparisons. 
Public  Law  100-366,  signed  on  July  13, 
1968,  requires  all  retirement  costs  to  be 
included  in  A-76  cost  comparisons.  This 
Memorandum  also  deletes  the 
requirement  for  agencies  to  publish  their 
schedules  for  conducting  cost 
comparison  studies  in  the  Commerce 
Business  Daily  and  the  Federal  Register. 
Summary  reports  on  the  implementation 
of  OMB  Circular  No.  A-76  to  be 
submitted  by  all  agencies  to  the  Office 
of  Federal  Procurement  Policy,  OMB,  are 
deleted;  future  information  will  be 
contained  in  the  A-7B  Management 
Information  System. 


The  updated  standard  retirement  cost 
factor  represents  the  Government's 
share  of  the  full  dynamic  normal  costs  of 
the  Civil  Service  Retirement  System 
[CSRS]  and  the  Federal  Employees' 
Retirement  System  (FERS).  This  is  a 
composite  factor  based  on  the 
percentage  of  payroll  costs  participants 
in  each  system  represent.  The 
Government's  contributions  to  Social 
Security  (OASDI)  and  dirift  savings  plan 
costs  are  also  included. 

The  revised  fringe  benefit  cost  factors 
represent  the  amount  the  Government 
contributes  to  Medicare  and  to  other 
fringe  benefits  for  employees 
(woiianen's  compensation,  bonuses  and 
awards  and  unemployment  programs). 
These  revised  cost  figures  were 
provided  by  the  Office  of  Personnel 
Management  Originally,  prices  paid  by 
the  agencies  for  GSA  material  did  not 
include  all  the  costs  of  the  acquisition 
and  storage  functions  performed  by 
GSA,  and  these  costs  were  added 
through  the  use  of  a  standard  factor. 
Public  Law  100-202,  section  619  now 
requires  inclusion  of  these  costs  in  the 
GSA  prices,  therefore,  it  is  no  longer 
necessary  to  apply  a  mark-up  rate  to 
GSA  prices. 

The  revised  mark-up  rates  to  be 
applied  to  DLA  prices  show  full 
acquisition  and  supply  costs  were 
provided  by  DLA. 

The  Tax  Rate  Table  provides  by  types 
of  industry  the  appropriate  tax  rates  in 
relation  to  business  receipts.  The  tax 
rates  have  been  revised  by  the  Internal 
Revenue  Service  to  reflect  the  latest 
rates  as  of  1984. 

The  deletion  of  the  requirement  for 
agencies  to  publish  their  schedules  once 
per  year  in  the  Commerce  Business 
Daily  and  the  Federal  Register  is  a 
residt  of  Executive  Order  12615, 
Performance  of  Commercial  Activities, 
dated  November  19, 1987,  which 
required  OMB  to  publish  the  schedules. 

The  annual  reporting  requirements  in 
Chapter  4  of  the  Supplement  to  OMB 
Circidar  No.  A-76,  are  deleted.  The  data 
will  be  obtained  from  the  A-76 
Management  Information  System  on  a 
quarterly  basis. 

The  revision  does  not  require  any 
agency  to  (1)  create  or  maintain  a 
duplicative  control/monitoring/ 
reporting  system  or  (2)  adopt  any 
additional  controls,  not  presently  in 
compliance  with  the  Federal  Acquisition 
Regulations  (FAR). 
DATE  September  2, 198a 

Comments  should  be  submitted  to  the 
Director,  Office  of  Management  and 
Budget.  Washington.  DC  20S03. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Mesaros,  Office  of  Federal 


Procurement  Policy,  Office  of 
Management  and  Budget,  (202)  395-3300. 
James  C  Miller  m. 
Director. 
August  8, 1988. 

[Circular  No.  A-78,  Revised  Tranamittal 
Memorandum  No.  7] 

Memorandum  For  Heads  Of  Executive 
Departmenta  And  Aganciee 

From:  James  C.  Miller,  III,  Director 
Subject  Performance  of  Commercial 

Activities 
This  Transmittal  Memorandum 
revises  the  treatment  of  retirement  costs 
for  both  government  and  contractors 
and  updates  certain  other  cost  factors. 
Public  Law  100-366  amends  the  "Federal 
Employees'  Retirement  System  Act  of 
1986"  to  require  that  all  employer  paid 
retirement  costs  for  the  Federal 
Employees  Retirement  System  and  the 
contractor  be  included  in  the  A-76  cost 
comparison  process.  Transmittal 
Memorandum  No.  4  is  rescinded  by  this 
memorandum.  Therefore,  all 
renumbered  lines,  added  lines  on  the 
cost  comparison  forms  at  Illustrations  1- 
1  and  5-1,  and  added  paragraphs 
introduced  by  Transmittal  Memorandum 
No.  4  are  hereby  deleted.  In  addition, 
this  Memorandum  updates  two  fringe 
benefit  cost  factors,  deletes  the  mark-up 
rates  applied  to  General  Services 
Administration  (GSA)  materials,  revises 
the  mark-up  rates  applied  to  Defense 
Logistics  Agency  (DLA)  materials,  and 
revises  contractor  tax  rates.  This 
Memorandum  also  changes  the 
instructions  for  publication  of 
inventories  and  study  schedules,  and 
deletes  all  of  Chapter  4,  "Annual 
Reporting  Requirement"  in  Part  I  of  the 
Supplement 

Paragraph  Cl.b,  Chapter  1,  Part  I  of  the 
Supplement 

The  requirement  in  this  paragraph  for 
agencies  to  publish  their  schedules  for 
conducting  cost  comparison  studies  in 
the  Commerce  Business  Daily  and  the 
Federal  Register  is  deleted.  &cecutive 
Order  12615  requires  the  Office  of 
Management  and  Budget  to  publish  the 
schedules. 

Chapter  4,  Part  L  of  the  Supplement 

This  chapter  is  deleted.  Quarterly 
reporting  is  required  by  Executive  Order 
12615.  It  will  be  accomplished  through 
the  A-76  Management  Information 
System. 

Illusti^tion.  1-1,  Chapter  1,  Part  IV,  of 
the  Supplement 

Lines  13  through  17  of  the  cost 
comparison  form  for  in-house  vs. 
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contract  performance  should  be  changed 
back  to  the  original  nomenclatxire  and 
format  speci^ed  in  the  Supplement, 
dated  August,  1983.  Delete  the  Line — 
Social  Security  (OASDI)  and  Savings 
Plan  Costs  (Deduct],  which  was  added 
by  Transmittal  Memorandum  No.  4. 
lines  13  through  17  should  be  as  follows: 

Total  Contract  Costs Line  13 

Conversion  Differentifd Line  14 

Total  [Line  13  &  14) Line  15 

Cost  Copiparison  (Line  15  minus  Line 

6) Line  16 

Cost  Comparison  Decision Line  17 

Paragraph  D.3.g(l)(a).  Chapter  2,  Part  IV, 
of  the  Supplement 

The  revised  standard  retirement  cost 
factor  to  be  used  is  21.7  percent  for  all 
agencies  except  the  Department  of 
Medicine  and  Surgery  (DM&S)  within 
the  Veterans  Administration  (VA).  The 
factor  for  DM&S  is  11.4  percent.  The 
standard  factor  represents  the 
Government's  share  of  the  full  dynamic 
normal  costs  of  the  Civil  Service 
Retirement  System  (CSRS)  and  the 
Federal  Employees'  Retirement  System 
(FERS).  This  factor  also  includes  the 
Government's  contributions  to  the  Old 
Age,  Survivors  and  Disability  Insurance 
(OASDI)  portion  of  Social  Security  and 
thrift  savings  plan  costs. 

The  revised  retirement  cost  factors  for 
special  class  employees  are  26  percent 
for  air  traffic  controllers  and  25.5 
percent  for  law  enforcement  and  fire 
protection  employees,  except  for  fire 
fighters  within  DM&S.  The  factor  for 
DM&S  is  15.6  percent 

Paragraphs  D.3.g(l)(b),  and  D.3.g(l)(c]. 
Chapter  2,  Part  IV,  of  the  Supplement 

Revised  standard  fringe  benefit  cost 
factors  to  be  applied  under  paragraph 
D.3.g.  in  the  Supplement  to  the  Circular 
are  as  follows: 


Fringe  t>enefit  factor 


RCA  (ModioB-e) 

Federal  employee  miscenarteous  fringe 
benefits  (workmen's  compensation,  tx>- 
nuses  and  awards  and  unemploymant 
programs) 


Revised 
cost 


The  factor  for  Federal  employee 
Insurance  remains  at  4.7  percent. 


Paragraph  D.3.g(2).  Chapter  2,  Part  IV.  of 
the  Supplement 

Add  the  following  paragraph  at  the 
end  of  D.3.g{2)  to  Chapter  2,  Part  IV  of 
the  Supplement:  (The  original  paragraph 
was  deleted  by  Transmittal 
Memorandiun  No.  4) 

"The  Federal  Insiurance  Contributions 
Act  (FICA)  cost  factor  listed  below,  will 
be  appHed  to  civilian  employees  not 
covered  by  either  of  the  two  civiUan 
retirement  systems  (normally 
intermittent  and  temporary  employees). 
Be  careful  to  apply  the  FICA  rate  only  to 
wages  and  salaries  subject  to  the  tax; 
there  is  an  annual  salary  limitation  for 
FICA  tax  (See  Transmittal 
Memorandum  No.  6).  Costs  for 
employees  covered  by  FICA  are  as 
follows: 

FY  1989 8.23 

FY  1990 8.34 

FY  1991 8,37 

FY  1992 8.37 

FY  1993 8.37 

Paragraphs  E.3.a(l),  (2),  and  (3).  Chapter 
2.  Part  IV  of  the  Supplement 

The  material  mark-up  rates  which  are 
applied  for  GSA  material  and  supply 
services  under  paragraph  E.3.a.(l),  (2), 
and  (3)  are  deleted.  Public  Law  100-202, 
Section  619  provides  for  the  inclusion  of 
acquisition  and  storage  costs  in  the 
price  charged  by  GSA. 

Paragraph  E.3.b.{l)  and  (2),  Chapter  2, 
Part  rv,  of  the  Supplement 

The  material  mark-up  rate  which  are 
applied  for  DLA  material  and  supply 
services  are  revised  as  follows: 


Materiel 

Percent 

Wt>olesale  Stock  Fund 

13.6 

6.2 

2.17 


1.70 


Paragraphs  H  and  I,  Chapter  3,  Part  IV, 
of  the  Supplement 

Delete  these  paragraphs  which  were 
added  by  Transmittal  Memorandum  No. 
4.  Add  the  following  paragraph  H  as 
originally  contained  in  Chapter  3,  Part 
rv  of  the  Supplement  dated  August, 
1983;  this  paragraph  had  been  deleted 
by  Transmittal  Memorandum  No.  4: 
"H.  TOTAI^LINE  13 


Add  Unes  7,  8,  9  and  10.  If  there  is  a 
number  in  parenthesis;  i.e.,  a  deduction, 
in  line  11,  add  to  line  12  and  subtract 
this  total  from  the  total  of  lines  7 
through  10  and  enter  the  difference  on 
line  13.  If  the  number  in  line  11  is  not  in 
parenthesis,  it  should  be  added  to  the 
total  of  lines  7  through  10,  and  then 
subtract  line  12  from  the  total  of  lines  7 
through  11  and  enter  the  difference  on 
line  13." 

Chapter  4,  Part  IV,  of  the  Supplement 

Delete  the  renumbering  of  line 
numbers  referenced  by  Transmittal 
Memorandum  No.  4.  Proper  numbering 
is  the  original  numbering  contained  in 
Chapter  4,  Part  IV  of  the  Supplement 
dated  August,  1983. 

lUusfration  5-1,  Chapter  5,  Part  IV.  of  the 
Supplement 

Lines  15  through  19  of  the  "Cost 
Comparison  Form  for  Expansions,  New 
Requirements  and  Conversion  to  In- 
House  Performance"  should  be  changed 
back  to  the  original  nomenclature  and 
format  specified  in  the  Supplement, 
dated  August.  1983.  Delete  the  Line- 
Social  Security  (OASDI)  and  Savings 
Plan  Costs  (Deduct),  which  was  added 
by  Transmittal  Memorandum  No.  4. 
Lines  5  through  19  should  be  as  follows: 

TOTAL  CONTRACT  COSTS Line  15 

CONVERSION  DIFFERENTIAL  (For 
Expansions,  note  net  difference, 

Chapter  V,  E.) „ Une  16 

TOTAL  (Line  8  &  16) „ Line  17 

COST  COMPARISON  (line  17  minus 

line  15) _ Line  18 

COST  COMPARISON  DECISION „..Line  19 

Appendix  D,  Part  IV,  of  the  Supplement 

A  revised  Tax  Rate  Table,  Appendix 
D,  with  new  tax  rates  is  attached.  This 
tax  table  will  be  substituted  for  the 
Appendix  D  found  in  Part  IV  of  the 
Supplement  to  the  Circular. 

This  revision  is  effective  as  follows: 
all  changes  affecting  retirement  costing 
procedures  shall  be  effective  as  of  July 
13, 1988  and  shall  apply  to  all  cost 
comparisons  in  process  where  the 
Government's  in-house  cost  estimate 
had  not  been  opened  before  that  date. 
All  other  changes  in  the  Transmittal 
Memorandum  are  effective  upon 
pubhcation. 

Attachment 


Part  IV.— Cost  Comparison  Handbook,  appendix  D,  Tax  Rate  Table  » 


Code  No. 


Industry 


Tax  rate 
(percent) 


Extractive  IndustrlM 


10-01-0400 
10-01-0600 


Agricuttura  Productton... 
AgricuNural  Serwcet 


0.9 
0.6 
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CodANo. 

Industry 

Tax  rate 
(percent) 

20-02-1010 

Mining  Iron  Ores 

2.7 

20-02-2070 

Mining  Copper,  Lead.  Zinc  Goid  and  Silver  Ores 

06 

20-02-1096 

Mining  Other  Melals 

07 

20-03-1150 

Coitf  Mining 

09 

20-05-1430 

Sand,  Gravel,  Dimension,  Crushed  arxl  Broken  Stone 

1  8 

Conetfuction 

30-06-1510 

General  buNdaig  (construction) _ „ „ 

0.5 

30-06-1531 

Operative  buidan  (conslniction) 

1  2 

30-07-1600 

Hoflvy  conslFucton „.... 



0.7 

30-06-1711 
30-06-1731 

Pktfnbing,  hottting,  9k  condHmiMty « — „ 

Electrical  work „ „ 

05 
05 

30-06-1796 

Other  apectal  tradee. „ 

06 

Manufacturing 


1988 


UMI 


40-09-2010 

Meal  products .. 



0  7 

40-09-2020 
40-09-2030 

Dairy  products _ _ „ „ 

1.2 
1.8 

40-09-2040 

Grain  mil  products.-      

1  3 

40-09-2050 

Bakary  products 

20 

4(M)9-2080 

23 

40-09-2069 

Bottled  aoft  drtnka  arvt  flavorings  ««. « „    

1  9 

40-09-2096 

Other  food  wd  Mndred  products 

1  2 

40-12-2315 
40-12-2345 
40-12-2366 

Man's  and  boy's  clothing „ „ 

Woman's  wid  chUran's  dolhing . _ _ 

iiihAr  flppttfiai  ff^  ercMvoffn ,i,,.il 

1.5 
1.2 
1  3 

40-12-2390 

OVw  fahfhatiRt  tiRll*  products 

1  2 

40-13-2415 

Loqq''u  MWfTfttt  end  oteninQ  vniNs 

1  1 

40-13-2430 

MHMrorlc.  plywood  talaind  products 

^  4 

40-13-2496 

1  0 

40-14-2500 

24 

40-15-2625 

1  6 

40-15-2699 

Other  paper  products. __ „ 

30 

40-16-2710 

Newspapers  (printing  wd  publishing) 

4.5 

40-16-2720 

PariodBal8(pnntingMdpubiahing)_     

1  9 

40-16-2735 

Booka,  graeting  cards  and  miaceteneous  publshing..- 

4  1 

40-16-2799 

Commercial  and  other  printing  and  printing  trade  sennces 

1.4 

40-17-2815 

Induatrial  chemicala,  plastics  matsriiris  and  synthetics    

24 

40-17-2630 
40-17-2640 

Drugs. .'. „ 

Soap,  claaneri  and  toiM  gooda .  

0.7 
20 

40-17-2850 

Paints  «id  dtad  products 

1  fl 

40-17-2896 
40-18-2996 
40-19-3050 
40-1^^70 

AgricuNural  and  other  chemical  products. „ 

Patoleum  and  coal  products,  not  sisewhore  daaaified .„ „.... 

Rubber  pioducta;  plaalica,  tootwaar.  hoaa  and  belting „ 

Miaceflanaoua  plaatica  producta         _.           _.    _ 

2.7 
0.8 
2.0 
1  5 

40-20-3140 

Laalhar  footwear „„       „ „ 

1.8 

40-20-3196 
40-21-3225 

Laalhar  and  leather  products  not  eleewhere  dsisHlod „ 

Glass  products 

0.7 
1.6 
0.8 
24 

40-21-3240 
40-21-3270 

CemerM,  hydrauic - „ „ 

Concrala,  gypaum  and  piastsr  products „ 

40-21-3296 

miMr  iwmMiHBn  minfrff  pfOdUCtS 

25 

40-22-3370 
40-22-3360 
40-23-3410 

Fanoue  nwlal  Muatriaa:  miaoeianeous  primary  metal  products „.„ 

Nonfsrrous  mslal  induatr1ea.» „ 

Melal  cans  and  fMppIng  oonlairws 

0.6 
0.7 
1  9 

40-23-3428 

Cunsiy,  hand  toola  and  hart»i>ara;  screw  machine  producta,  bolts  snd  simHv  products 

3.4 

40-23-3430 

Plumbing  and  healing,  axcapl  etodric  Mid  wamt  air „ 

32 

40-23-3440 

Fabricalad  atructural  metal  products „ 

1.4 

40-23-3460 

1  4 

40-23-3470 

Caaing,  engraving  and  aHad  aarvioaa „„ „ _ 

1  5 

40-23-3480 

Odnanca  and  accaaaorfas,  axoaot  vehidea  and  guided  missiles. _ 

3.0 

40-23-3480 

MIscalaneioua  tabricalad  metal  products „ 

1  9 

40-24-3520 
40-24-3530 
40-24-3540 
40-24-3550 

Farm  machinery _ 

Conafcudlon  and  ralaled  machinery „ 

Metal  worldng  machinary..... . .,.« 

SpacM  Industry  machinary 

0.6 
0.8 

1.4 
1  5 

40-24-3570 

70 

40-24-3696 
40-25-3666 

40-25-3670 

Other  machinary.  anoapt  electricsl _ „ 

Radto,  talavislon,  communication  aQulpment „.„ 

Electronic  components  and  accessoriee 

2.0 
1.3 
22 

40-25-3698 

Other  electronic  equipment 

27 

40-26-3710 

Motor  vehidee  «id  equipment 

24 

40-27-3725 

Aircraft,  guided  miaaHaa  mti  parts _ 

1  2 

40-27-3730 

SNp  and  boat  buHdbig  and  rapairing 

1  3 

40-27-3796 

Other  transportation  equipment,  except  motor  vehicles 

2.5 

40-26-3815 

SdentKic  instnOTsnts  and  measuring  devices,  watches  and  docks „ 

33 

40-28-3845 
40-28-3860 

Optical,  medical  and  ophthalmic  gooda „ „. 

Photograph*  equipment  and  luppliei 

31 
33 
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Part  IV.— Cost  Comparison  Handbook.  Appendix  D,  Tax  Rate  Table  i— Continued 


Code  No. 


40-29-3998 


Industry 


Miscellaneous  nnanufacturing  and  manufacturing  not  allocable . 


Tax  rate 
(percent) 


1.9 


Tranapoftatlon  and  UUtttlM 


50-30-4000 
50-30-4100 
50-30-4200 
50-30-4400 
50-30-4500 
50-30-4600 
50-30-4700 
50-31-4825 
50-31-4830 
50-32-4910 
50-32-4920 
50-32-4930 
50-32-4990 


Railroad  transportation 

Local  and  interurt>an  passenger  transit 

Tnx^king  and  warehousing 

Water  transportation 

Transportation  by  air 

Pipe  lines,  except  natural  gas 

Transportation  services  not  elsewliere  classified 

Telephone,  telegraph  arxl  other  oonHnunication  services.. 

RadK)  artd  Television  broadcasting 

Electric  services 

Gas  production  and  distribution 

Combination  utility  services 

Water  supply  and  other  sanitay  services 


1.3 
1.7 
1.1 
0.9 
1.4 
1.5 
0.5 
3.1 
38 
3.7 
1.5 
3.8 
3.6 


Wholesale  Trade 


61-33-5004 
61-34-5008 
61-35-5010 
61-35-5030 
61-35-5050 
61-35-5060 
61-35-5070 
61-35-5098 
61-35-5110 
61-35-5129 
61-35-5130 
61-35-5150 
61-35-5170 
61-35-5180 
61-35-5190 


Groceries  and  related  products 

Machinery,  equipment  and  supplies 

Motor  vehides  and  automotive  equipment 

Lumber  and  construction  materials 

Metals  and  mir>erals,  except  petroleum  and  scrap „ 

Electrical  goods 

Hardware,  plumbing  and  heating 

Other  durable  goods 

Paper  and  paper  products 

Drugs,  chemicais  and  aHied  products 

Apparel,  piece  goods  and  notions _ „.. 

Farm-product  raw  materials _ 

Petroleum  and  petroleum  products - 

Alcoholic  beverages _ 

Miscellaneous  nondurable  goods;  wholesale  trade  not  allocable . 


0.4 
0.8 
1.9 
06 
04 
09 
08 
0.7 
0.5 
09 
06 
0.1 
0.3 
07 
0.8 


Retail  Trade 


62-36-5220 
62-36-5251 
62-36-5265 
62-37-5300 
62-38-5400 
62-39-5541 
62-39-5596 
62-40-5600 
62-41-5700 
62-42-5800 
62-43-5912 
62-43-5921 
62-43-5995 
63-44-5997 


Building  materials  dealers 

Hardware  stores 

Garden  supplies  and  mobile  home  dealers. 

General  merchandise  stores „ 

Food  stores _, 


Gasoline  service  stations „ 

Ottier  automotive  dealers 

Apparel  and  accessory  stores 

Furniture  and  home  furnishings  stores 

Eating  and  drinking  plaoes 

Drug  stores  and  proprietaiy  stores 

Liquor  stores 

Other  retail  stores _ 

Wholesale  and  retail  trade  not  allocable . 


0.9 
0.7 
0.5 
1.2 
0.5 
02 
0.6 
1.3 
1.1 
1.0 
1.1 
0.3 
0.7 
0.6 


Services 


80-52-7000 
80-53-7200 
80-54-7310 
80-54-7389 
80-65-7500 
60-55-7000 


Hotels  and  other  lodging  places. 


Advertising  services ...~ „ 

Business  services,  except  advertising., 

Auto  repair  and  services ~ 

Misoeflaneous  repair  services 


1.1 
1.3 
1.1 
1.2 
0.8 
0.7 


Servlcea 


80-52-7000 
80-53-7200 
80-54-7310 
80-54-7389 
80-65-7500 
80-55-7600 


Hotels  and  other  lodging  places 

Personal  services 

Advertising  services 

Business  services,  eo(cepl  advertising.. 

Auto  repair  and  services 

Miscellaneous  repair  services 


1.1 
1.3 
1.1 
1.2 
0.8 
0.7 


80-56-7812 
80-56-7830 
80-56-7900 
80-57-8015 
80-57-8021 
80-57-8050 
80-67-8071 
80-57-8099 


Motion  picture  production,  dMribution  and  services 

Motion  picture  ttieeties „ 

Amusement  and  recreation  services,  except  motion  pictures... 

Ptiysnans'  services.-. 

Dentists' sendees 

Nursing  and  personal  care  facilities 

Medial  Laboratories 

Other  medical  services _ _ 


0.9 
2.0 
1,0 
0.5 
0.3 
0.7 
1.4 
1.7 
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Induatry 

Tax  rate 

80-57-8111 

Legal  servicaa 

n  4 

80-57-8200 

1  2 

80-57-8599 

MtsceHaneous  seivices,  not  elsewttere  classified „ 

08 

>  Tax  Rates  are  in  relation  to  business  receipts.  Does  not  reflect  revisions  contained  in  ttie  1987  Standard  Classification  Manual. 


[FR  Doc.  88-18350  Filed  8-22-68;  8:45  am] 

BtLUm  CODE  3110-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

aqency:  Office  of  Personnel 

Management 

action:  Notice. 

summary:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A,  B, 
and  C  in  the  excepted  service,  as 
required  by  civil  service  rule  VI, 
Exceptions  from  the  Competitive 
Service. 

FOR  FURTHER  INFORMATKM  CONTACT. 

Leesa  Martin,  (202)  632-0728. 
supplementary  information:  The 

Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  auth9rities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
Part  213  on  July  28, 1988  (53  FR  143). 
Individual  authorities  established  or 
revoked  under  Schedule  A,  B,  or  C 
between  July  1, 1988,  and  July  31, 1988, 
appear  in  a  listing  below.  Future  notices 
will  be  published  on  the  fourth  Tuesday 
of  each  month,  or  as  soon  as  possible 
thereafter.  A  consolidated  listing  of  all 
authorities  will  be  published  as  of  June 
30  of  each  year. 

Schedule  A 

No  Schedule  A  athorities  were 
established  or  revoked  during  July. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  July. 

SchedideC 

Department  of  Agriculture 

One  Private  Secretary  to  the  Deputy 
Secretary.  Effective  July  1, 1988. 

One  Private  Secretary  to  the  Under 
Secretary  for  International  Affairs  and 
Commodity  Programs.  Effective  July  26, 
1988. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Special  Services. 
Effective  July  28, 1968. 


Department  of  the  Army 

One  Secretary  (Stenography)  to  the 
Under  Secretary  of  the  Army.  Effective 
July  15, 1988. 

Department  of  Commerce 

One  Special  Assistant  to  the  Director 
General  for  the  U.S.  and  Foreign 
Commercial  Service.  Effective  July  1, 
1988. 

One  Special  Assistant  to  the  Director 
General  for  the  U.S.  and  Foreign 
Commercial  Service.  Effective  July  6, 
1988. 

One  Confidential  Assistant  to  the 
Director  General  for  the  U.S.  and 
Foreign  Commercial  Service.  Effective 
July  1, 1988. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Trade 
Development.  Effective  July  6, 1988. 

One  Private  Secretary  to  the  Deputy 
General  Counsel  for  the  Office  of  the 
Secretary.  Effective  July  8, 1988. 

One  Deputy  Director  to  the  Deputy 
Assistant  Secretary  for  Congressional 
Affairs.  Effective  July  12, 1988. 

One  Congressional  Liaison  Assistant 
to  the  Deputy  Director  for  Congressional 
Affairs.  Effective  July  13. 1988. 

One  Confidential  Assistant  to  the 
Director  for  Executive  Programs. 
Effective  July  15, 1988. 

One  Confidential  Assistant  to  the 
Director  for  the  Office  of  Business 
Liaison.  Effective  July  15, 1988. 

One  Confidential  Assistant  to  the 
Deputy  Under  Secretary  for  Export 
Administration.  Effective  July  15, 1988. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Trade 
Development.  Effective  July  15, 1988. 

One  Confidential  Assistant  to  the 
Director  for  the  Office  of  Public  Affairs. 
Effective  July  15, 1988. 

One  Deputy  Director  to  the  Director 
for  Executive  Programs.  Effective  July 
20,1988. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Capital 
Goods  and  International  Construction. 
Effective  July  28, 1988. 

Department  of  Defense 

One  Special  Assistant  to  the  Assistant 
Secretary  of  Defer,  se  for  Legislative 
Affairs.  Effective  July  6. 1988. 


Department  of  Education 

One  Confidential  Assistant  to  the 
Director  for  Public  Affairs  Service. 
Effective  July  26. 1988. 

One  Executive  Secretary  to  the  Chief 
of  Staff/Counselor  to  the  Secretary. 
Effective  July  28. 1988. 

One  Special  Assistant  to  the 
Secretary.  Effective  July  28. 1988. 

Department  of  Energy 

One  Staff  Assistant  to  the  Under 
Secretary  of  Energy.  Effective  July  14. 
198& 

One  Senate  Liaison  Specialist  to  the 
Principal  Deputy  Assistant  Secretary  for 
Congressional,  Intergovernmental,  and 
Public  Affairs.  Effective  July  19. 1988. 

Department  of  Health  and  Human 
Services 

One  Special  Assistant  to  the  Director 
for  Policy  Development  Staff.  Effective 
July  1. 1988. 

One  Executive  Assistant  to  the 
Assistant  Secretary  for  Legislation. 
Effective  July  6. 198a 

One  Senior  Executive  Assistant  to  the 
Deputy  Commissioner  for  Policy  and 
External  Affairs.  Effective  July  27. 1988. 

Department  of  Housing  and  Urban 
Development 

One  Confidential  Assistant  to  the 
Special  Assistant  to  the  Secretary  for 
Public  Affairs.  Effective  July  1. 1988. 

One  Staff  Assistant  to  the  Deputy 
Assistant  Secretary  for  Research. 
Effective  July  12. 1988. 

Department  of  the  Interior 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Policy  and 
Analysis.  Effective  July  1. 1988. 

One  Special  Assistant  to  the  Director 
for  Bureau  of  Mines.  Effective  July  6, 
198& 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Policy  and 
Analysis.  Effective  July  4, 1988. 

One  Special  Assistant  to  the  Director 
of  Security  and  Drug  Enforcement. 
Effective  July  28. 1988. 

One  Staff  Assistant  to  the  Assistant  to 
the  Secretary  and  Director  for  External 
Affairs.  Effective  July  28, 1988. 
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One  Special  Assistant  to  the  Solicitor. 
Effective  July  28. 1988. 

Department  of  Justice 

One  Executive  U.S.  Marshal  to  the 
U.S.  Marshal,  Western  District  Texas. 
Effective  July  1, 1988. 

One  Confidential  Assistant  to  the 
Deputy  Attorney  General  for  OfHces, 
Boards  and  Divisions.  Effective  July  1, 
1988. 

One  Chief  of  Staff  to  the  Director  for 
Community  Relations  Service.  Effective 
July  19. 1988. 

Department  of  Labor 

One  Deputy  Liaison  Officer  to  the 
Assistant  Secretary  for  Congressional 
Affairs.  Effective  July  8, 1988. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Employment  and  Training. 
EffecUve  July  15, 1988. 

Department  of  State 

One  Foreign  Affairs  Officer  to  the 
Assistant  Secretary  for  the  Bureau  of 
International  Organization  Affairs. 
Effective  July  8, 1988. 

Department  of  Transportation 

One  Director  to  the  Federal  Highway 
Administrator  for  the  Office  of  Public 
Affairs.  Effective  July  27, 1988. 

Department  of  Treasury 

One  Legislative  Manager  to  the 
Assistant  Secretary  for  Legislative 
Affairs.  Effective  July  27, 1988. 

Arms  Control  and  Disarmament  Agency 

One  Congressional  Affairs  Specialist 
to  the  Director  of  Congressional  Affairs. 
Effective  July  28, 1988. 

One  Secretary  [Typing)  to  the 
Assistant  Director  for  Strategic 
Programs  Bureau.  Effective  July  28, 1988. 

Commodity  Futures  Trading 
Commission 

One  Special  Assistant  to  the 
Commissioner.  Effective  July  7. 1988. 

General  Services  Administration 

One  Senior  Advisor  to  the  Regional 
Administrator  Region  9.  Effective  July 
14, 1988. 

International  Trade  Commission 

One  Staff  Assistant  to  the 
Commissioner.  Effective  July  1. 1988. 

One  Staff  Assistant  (Legal)  to  the 
Commissioner.  Effective  July  5. 1988. 

One  Staff  Assistant  (Economics)  to 
the  Commissioner.  Effective  July  6, 1988. 

National  Archives  and  Records 
Administration 

One  Presidential  Diarist  to  the 
Archivist  of  the  United  States.  Effective 
July  7, 1988. 


Office  of  Management  and  Budget 

One  PubUc  Affairs  Specialist  to  the 
Assistant  Director  of  Public  Affairs. 
Effective  July  7. 1988. 

Office  of  Personnel  Management 

One  Special  Assistant  to  the  Director 
for  the  Office  of  Pubhc  Affairs.  Effective 
July  1. 1988. 

One  Confidential  Assistant  to  the 
Chief  of  Staff  for  the  Office  of  the 
Director.  Effective  July  28, 1988. 

Pension  Benefit  Guaranty  Corporation 

One  Secretary  (Typing)  to  the 
Principal  Deputy  Executive  Director. 
Effective  July  1, 1988. 

United  States  Tax  Court 

One  Trial  Clerk  to  the  Judge.  Effective 
July  27. 1988. 

One  Trial  Clerk  to  the  Judge.  Effective 
July  28. 1988. 

Authority:  5  U.S.C.  3301,  3302:  E.0. 10577,  3 
CFR  1954-1958  Comp.,  P.  218. 
U.S.  Office  of  Personnel  Management 

Constance  Homer, 

Director. 

[PR  Doc.  88-18916  Filed  8-22-88:  8:45  am] 

BHJLMO  CODE  tSlS-OI-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  22-13446] 

Application  and  Opportunity  for 
Hearing;  Fleet/Norstar  Financial 
Group,  Inc. 

August  18. 1988. 

Notice  is  hereby  given  that  Fleet/ 
Norstar  Financial  Group,  Inc.  (the 
"Company")  has  filed  an  apphcation 
pursuant  to  clause  (ii)  of  section 
310(b)(1)  of  the  Trust  Indenture  Act  of 
1939  (the  "Act")  for  a  finding  by  the 
Securities  and  Exchange  Commission 
(the  "Commission")  that  the  trusteeship 
of  Citibank.  N.A.  ("Bank")  under  an 
indenture  dated  as  of  February  15, 1986 
("February  Indenture")  between  the 
Company,  Bank  and  Bankers  Trust 
Company  which  was  heretofore 
qualified  under  the  Act  and  the 
bnisteeship  of  the  Bank  as  successor 
trustee  under  indentures  dated  as  of 
October  1, 1981  ("October  Indenture"). 
September  1, 1983  ("September 
Indenture").  April  1. 1984  ("April 
Indenture"),  August  1, 1984  ("August 
Indenture")  and  August  1. 1984  ("August 
1984  Indenture"),  each  supplemented  as 
of  January  1, 1988,  between  Norstar 
Bancorp  ibic.  ("Norstar")  and  Morgan 
Guaranty  Trust  Company  of  New  York 
("Morgan"),  as  Trustee,  which  were 
heretofore  qualified  under  the  Act,  is  not 


so  likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  the  Bank  from 
acting  as  trustee  under  any  of  such 
indentures. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  the  section),  it  shall,  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest,  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  such  Section  provides, 
with  certain  exceptions  stated  therein, 
that  a  trustee  under  a  qualified 
indenture  shall  be  deemed  to  have  a 
conflicting  interest  if  such  trustee  is 
trustee  under  another  indenture  of  the 
same  obligor. 

The  Company  alleges: 

(1)  Pursuant  to  the  October  Indenture, 
Norstar  has  issued  $36,250,000  aggregate 
principal  amount  of  its  10%  Non- 
Assignable  Debentiu-es  (The  Oneida 
National  Bank  and  Trust  Compeuiy  of 
Central  New  York  Series)  ("Oneida 
Series").  The  Oneida  Series  was 
registered  under  the  Seciuities  Act  of 
1933  ("1933  Act")  and  the  October 
Indenture  was  qualified  under  the  Act 

(2)  Pursuant  to  the  September 
Indentiu^,  Norstar  has  issued 
$42,335,716  aggregate  principal  amount 
of  its  10%  Non-Assignable  Debentures 
(Security  New  York  State  Corporation 
Series)  ("Security  Series").  The  Security 
Series  was  registered  under  the  1933  Act 
and  the  September  Indenture  was 
qualified  imder  the  Act 

(3)  Pursuant  to  the  April  Indenture, 
Norstar  has  issued  $60,000,000  aggregate 
principal  amount  of  its  13%% 
Debentures  due  May  1,  2014  and 
$65,000,000  aggregate  principal  amount 
of  its  9%%  7-Year  Notes  ("Debt 
Securities").  The  Debt  Securities  were 
registered  under  the  1933  Act  and  the 
April  Indenture  was  quaUfied  under  the 
Act. 

(4)  Pursuant  to  the  August  Indenture. 
Norstar  has  issued  $9,226,875  aggregate 
principal  amount  of  its  12%  Non- 
Assignable  Debentures  (Bank  of  Long 
Island,  N.  A.  Series)  ("Long  Island 
Series").  The  Long  Island  Series  was 
registered  under  the  1933  Act  and  the 
August  Indenture  was  qualified  under 
the  Act. 

(5)  Pursuant  to  the  August  1984 
Indentiu«,  Norstar  has  issued 
$13,750,000  aggregate  principal  amount 
of  its  12%  Non-Assignable  Debentures 
(Banc  of  Maine  Corporation  Series) 
("Banc  Maine  Series").  The  Banc  Maine 
Series  was  registered  under  the  1933  Act 
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and  the  August  1984  Indenture  was 
qualified  under  the  Act 

[Each  of  the  Indentures  under  which 
Norstar  is  an  obligor  will  be  referred  to 
herein  collectively  as  the  "Norstar 
Indentures".] 

(6]  Pursuant  to  the  February 
Indenture,  the  Company  has  issued 
$75,000,000  aggregate  principal  amount 
of  its  8.25%  Notes  due  March  1, 1991; 
$50,000,000  aggregate  principal  amount 
of  its  8.00%  Notes  due  January  20, 1997: 
$125,000,000  aggregate  principal  amount 
of  its  8.625%  Notes  due  July  15, 1992;  and 
$50,000,000  aggregate  principal  amount 
of  its  8.9%  Notes  due  September  1. 1992 
("Notes"],  for  all  of  which  series  the 
Bank  was  designated  as  trustee.  The 
Notes  were  registered  under  the  1933 
Act  and  the  February  Indenture  was 
qualified  under  the  Act 

(7]  The  Company,  Norstar  and  Morgan 
entered  into  a  Supplemental  Indenture 
dated  as  of  January  1, 1988  for  each  of 
the  five  Norstar  Indentures  to  evidence 
the  succession  of  the  Company  to 
Norstar  and  the  assumption  by  the 
Company  of  the  covenants  of  Norstar  in 
the  Norstar  Indentures. 

(8]  On  March  30, 1988,  Morgan  gave 
notice  of  the  Company  of  its  resignation 
as  trustee  under  the  Norstar  Indentures, 
such  resignation  to  be  effective  upon 
appointment  by  the  Company  of  a 
successor  trustee  and  the  acceptance  by 
the  successor  trustee  of  such 
appointment  The  Company  desires  to 
appoint  the  Bank  as  successor  trustee. 

[9]  The  Company  is  not  in  default 
under  the  February  Indenture,  the 
Norstar  Indentures  or  any  other 
indenture. 

(10]  The  obligations  of  the  Company 
under  the  February  Indenture  and  the 
Norstar  Indentures  are  unsubordinated, 
wholly  unsecured,  and  rank  parr  passu 
inte  se.  The  provisions  of  the  February 
Indenture  and  the  Norstar  Indentures 
are  not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
the  Bank  form  acting  as  Trustee  under 
any  of  such  Indentures. 

The  Company  has  waived  notice  of 
hearing,  hearing  and  any  and  all  rights 
to  spedfiy  procedures  under  the  Rules 
of  Practice  of  the  Commission  in 
connection  with  this  matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  the  application 
which  is  on  file  in  the  Offices  of  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington.  DC 
20549. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
September  6, 1988,  request  in  writing 


that  a  hearing  be  held  on  such  matter 
stating  the  nature  of  his  interest  the 
reasons  for  such  request  and  the  issues 
of  fact  or  law  raised  by  the  application 
that  he  desires  to  controvert,  or  he  may 
request  that  he  be  notified  if  the 
Commission  orders  a  hearing  thereon. 
Any  such  request  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington  DC  20549.  At  any  time  after 
said  date,  the  Commission  may  issue  an 
order  granting  the  appUcation,  upon 
such  terms  and  conditions  as  the 
Commission  may  deem  necessary  or 
appropriate  in  the  public  interest  and  for 
the  protection  of  investors,  unless  a 
hearing  is  ordered  by  the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
SUilay  E.  HoUis. 
Assistant  Secretary. 
[FR  Doc  88-19123  Filed  S-22-88;  a-45  am] 

BOUNQ  COOC  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Resumption  of  Consideration  of 
Disaster  Declaration  Requests 

On  Monday,  June  10, 1988,  the  Small 
Business  Administration  published  a 
Notice  in  the  Federal  Re^star  (53  FR 
21959]  stating  that  due  to  a  severe 
shortage  of  operating  funds,  beginning 
June  3, 1988,  the  Agency  was  forced  to 
cease  to  consider  any  requests  for 
disaster  declarations  in  order  to  avoid 
the  unlawful  expenditure  of  funds  which 
have  not  been  appropriated.  The  Notice 
provided  that  this  action  would  remain 
in  effect  until  either  a  supplemental 
appropriation  for  the  current  fiscal  year 
or  an  appropriation  for  the  fiscal  year 
beginning  October  1, 1988  is  approved. 

On  August  14, 1968  the  President 
signed  into  law  a  supplemental 
appropriation  which  provides  additional 
operating  funds  for  the  Agency's 
disaster  program  (Pub.  L  100-393, 102 
Stat  969]. 

Accordingly,  SBA  will  resume 
consideration  of  requests  for  disaster 
declarations,  including  those  not 
considered  since  June  3, 1988.  Any 
requests  for  disaster  declarations 
received  will  be  processed  and  if  foimd 
to  meet  regulatory  requirements  (13  CFR 
Part  122  for  physical  disaster  loans  and 
id.  S  123.41  (c]  for  economic  injury 
disaster  loans],  appropriate  notices  will 
be  published  in  the  Federal  Register  and 
announced  through  local  media. 

The  June  10, 1988  Notice  also 
cautioned  tliat  Ihc  shortage  of  operating 
funds  could  impair  ongoing  disaster 
operations  and  processing.  With  the 


receipt  of  additional  operating  funds, 
this  caution  is  no  longer  appUcable. 

Date:  August  15, 1988. 
James  Abdnor, 
Administrator. 

[FR  Doc.  88-19035  Filed  8-22-88;  8:45  am] 
BILUNS  OOOe  MM-01-M 


[Declaration  of  Diaaatar  Loan  Area  No. 
6628] 

Cattfomia;  Declaration  of  Diaaatar 
Loan  Area 

The  City  of  Redondo  Beach  and 
Orange  County  in  the  State  of  California 
constitute  an  Economic  Injury  Disaster 
Loan  Area  as  a  result  of  damage  firom  a 
severe  storm,  with  heavy  rain,  strong 
winds  and  high  tides,  which  occurred  on 
January  17, 1988.  Eligible  small 
businesses  without  credit  available 
elsewhere  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  until  the 
close  of  business  on  May  15, 1989,  at  the 
address  listed  below:  Disaster  Area  4 
Office.  Small  Business  Administration, 
1825  Bell  Street  Suite  208,  P.O.  Box 
13795,  Sacramento,  California  95825,  or 
other  locally  announced  locations.  The 
interest  rate  for  eligible  small  business 
concerns  without  credit  available 
elsewhere  is  4  percent  and  9  percent  for 
eligible  small  agricultiu'al  cooperatives 
without  credit  available  elsewhere. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002] 

Date:  August  15, 1988. 
James  Abdnor, 
Administrator. 
[FR  Doc.  88-19030  Filed  8-22-88;  8:45  am] 

aiUJNO  COOC  S02S-01-M 


[Declaration  of  Disaster  Loan  Area  No. 
6628] 

California;  Declaration  of  Dlsaater 
Loan  Area 

The  City  of  Redondo  Beach, 
Cahfomia,  constitute  an  Economic 
Injury  Disaster  Loan  Area  as  a  result  of 
damage  from  a  fire  which  occurred  on 
May  27, 1988.  Eligible  small  businesses 
without  credit  available  elsewhere  and 
small  agricultural  cooperatives  without 
credit  available  elsewhere  may  file 
appUcations  for  economic  injiuy 
assistance  until  the  close  of  business  on 
May  15. 1989,  at  the  address  listed 
below:  Disaster  Area  4  Office,  Small 
Business  Administration,  1825  Bell 
Street  Suite  208,  P.O.  Box  13795, 
Sacramento,  California  95825,  or  other 
locally  announced  locations.  The 
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interest  rate  for  eligible  small  business 
concerns  without  credit  available 
elsewhere  is  4  percent  and  9  percent  for 
eligible  small  agricultural  cooperatives 
without  credit  available  elsewhere. 

(Catalog  of  Federal  Domestic  Asaistance 
Program  No.  50002] 

Date:  August  15, 1968. 

James  Abdnor, 

Administrator. 

[FR  Doc.  88-19031  Filed  8-22-88;  8:45  am] 

BILUm  CODE  MIS-OI-M 


[DwtaraUon  of  Dtsutar  Loan  Area  Na 
2316] 

CsHfomla;  Dcclaratioii  of  Disaster 
Losn  Ares 

The  City  of  Downey,  California, 
constitutes  a  disaster  areas  as  a  result  of 
damages  from  a  fire  which  occurred  on 
March  31, 1988  at  7157  and  7207  Stewart- 
and-Gray  Road.  Applications  for  loans 
for  physical  damage  as  a  direct  result  of 
this  fire  may  be  filed  luitil  the  close  of 
business  on  October  14, 1988,  and  for 
economic  injury  as  a  direct  result  of  this 
fire  tmtil  the  close  of  business  on  May 
15, 1989,  at  the  address  Usted  below: 
Disaster  Area  4  Office,  Small  Business 
Administration,  1825  Bell  Street,  Suite 
208,  P.O.  Box  13795,  Sacramento,  CA 
95853,  or  other  locally  announced 
locations. 

The  interest  rates  are: 
Homeowners  With  Credit  Available 

Elsewhere — 8.000% 
Homeowners  Without  Credit  Available 

Elsewhere — 4.000% 
Businesses  With  Credit  Available 

Elsewhere — 8.000% 
Businesses  Without  Credit  Available 

Elsewhere — t.00O% 
Businesses  (EIDL)  Without  Credit 

Available  Elsewhere— #.(XX7% 
Other  (Non-Profit  Organizations 

Including  Charitabue  and  Religious 

Organizations] — 9.000%. 

The  number  assigned  to  this  disaster 
is  231605  for  physical  damage  and  for 
economic  injury  the  number  is  664000. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59006). 

Date:  August  15. 1988. 
James  Alxlnor, 
Administrator. 

[FR  Doc.  88-19032  Filed  8-2-88;  8:45  am] 
BiLUNa  cooe  sois-oi-ii 


[Dadaratlon  of  Disaster  Loan  Area  Na 
6627] 

Illinois;  Declaration  of  Disaster  Loan 
Area 

DuPage  Comity,  Illinois,  constitutes  an 
Economic  Injury  Disaster  Loan  Area  as 


a  result  of  damage  frrm  a  fire  which 
occurred  at  the  Illinois  Bell  Telephone 
switching  facility  at  Hinsdale  on  May  8, 
1988.  Eligible  small  businesses  without 
credit  available  elsewhere  and  small 
agricultm^l  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
May  15, 1980  at  the  address  hsted 
below: 

Disaster  Area  2  Office,  Small  Business 
Administration,  120  Ralph  McGill 
Blvd..  14th  Floor,  Atlanta,  Georgia 
30308, 

or  other  locally  aimounced  locations. 
The  interest  rate  for  eligible  small 
business  concerns  without  credit 
available  elsewhere  is  4  percent  and  9 
percent  for  eligible  small  agricultiu'al 
cooperatives  without  credit  available 
elsewhere. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  89002.) 

Date:  August  15, 198& 
James  Abdnor, 
Administrator. 

[FR  Doc.  88-19033  Filed  8-22-88;  8:45  am] 
BOIJNQ  CODE  lOTS-OI-M 


[Declaration  of  Disaster  Loan  Area  No. 
6644] 

New  York;  Declaration  of  Disaster 
Loan  Area 

The  City  of  Mt.  Vernon,  New  York, 
constitutes  an  Economic  Injury  Disaster 
Loan  Area  as  a  result  of  damages  from  a 
fire  which  occurred  on  June  8, 1988. 
Eligible  small  businesses  without  credit 
available  elsewhere  and  small 
agricultiu'al  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
May  15, 1989  at  the  address  listed 
below: 

Disaster  Area  1  Office,  Small  Business 
Administration,  15-01  Broadway, 
Fairlawn.  NJ  07410, 
or  other  locally  announced  locations. 
The  interest  rate  for  eligible  small 
business  concerns  without  credit 
available  elsewhere  is  4  percent  and  9 
percent  for  eligible  small  agricultural 
cooperatives  without  credit  available 
elsewhere. 

(Catalog  of  Federal  Domestic  Assistance 
Progam  No.  59002.) 

Date:  August  15, 1988. 
James  Abdnor, 
Administrator. 
[FR  Doc.  88-19034  Filed  8-22-88;  8:45  am] 

BIUJNQ  CODE  MnS-«1-M 


[License  No.  09/09-5355] 

Wilshlre  Capital,  Inc^  Notice  of  Ucense 
Surrender 

Notice  is  hereby  given  that  Wilshlre 
Capital,  Inc.,  3932  Wilshire  Blvd.,  Los 
Angeles,  Cahfomia  90010,  has 
surrendered  its  hcense  to  operate  as  a 
small  business  investment  company 
under  Section  301(d)  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Wilshire  Capital, 
Inc.  was  licensed  by  the  Small  Business 
Administration  on  February  15, 1985. 

Under  the  authority  vested  by  the  Act 
and  piu-suant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  July  5, 
1988,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  59.011,  Small  Business 

Investment  Companies). 

Robert  G.  linalMrry, 

Deputy  Associate  Administrator  for 

Investment 

Dated:  Augsut  12, 1988. 
[FR  Doc.  88-19036  Filed  8-22-88;  8:45  am] 

BILUNQ  CODE  MHS-OI-M 


Region  I  Advisory  Council  Meeting 
Public  Meeting;  Massachusetts 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  ui  the  geographical  area 
of  Massachusetts,  will  hold  a  pubhc 
meeting  at  1:00  p.m.,  on  Tuesday, 
September  19, 1988,  at  the  Thomas  P. 
O'Neill.  Jr.  Federal  Building.  10 
Causeway  Street,  in  the  Conference 
Room  265,  Boston,  Massachusetts,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
John  J.  McNally,  District  Director,  U.S. 
Small  Business  Administration.  10 
Causeway  Street.  Room  265,  Boston, 
Massachusetts,  (617)  835-5561. 
Jean  M.  Nowali, 

Director.  Office  of  Advisory  Councils. 
August  15, 1988. 
[FR  Doc.  88-19039  Filed  8-22-88;  8:45  am] 

BILUNO  CODE  S02$-«1-M 


[Delegation  of  Authority  No.  12-D;  Amdt  1] 

Supervisory  Loan  Officer;  Delegation 
of  Autiiortty;  Correction 

Delegation  of  Authority  No.  12-D  (48 
FR  9981)  is  hereby  amended  to  correct 
the  title  of  delegee  in  paragraph  I.D. 
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Delegation  of  Authority  No.  12-0  is 
amended  to  read  as  follows: 

***** 

I. 

D.  Supervisory  Loan  OfHcer 


Effective  Date:  August  23, 1988. 

Dated:  August  16, 1988. 
Alfred  E.  ludd. 

Acting  Deputy  Associate  Administrator  for 
Disaster  Assistance. 
[FR  Doc.  88-19038  Filed  8-22-88;  8:45  am] 

BHJJNG  CODE  MnS-OI-M 

[AppNcatkMi  No.  02/02-5512] 

Trusty  Capital  Inc.;  Application  for 
License  To  Operate  as  a  Small 
Business  Investment  Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  pursuant 
to  Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1988))  by 
Trusty  Capital  Inc.,  for  a  Ucense  to 
operate  as  a  small  business  investment 
company  (SBIC)  under  the  Small 
Business  Investment  Act  of  1958  (the 
Act),  as  amended  (15  U.S.C.  661  et  seq.). 

The  proposed  officers,  directors  and 
shareholders  of  the  Applicant  are  as 
follows: 


Name 

Tttleof 
relationstup 

Per- 
centage 

0* 

shares 
owned 

Yungriiik  Hahn.  995 

Hart  Street 

Brooklyn.  Hew  York 

11237. 
Boktiee  Hahrv  995 

President/ 
director. 

Secretary 

20 
0 

Hart  Street, 
Brooklyn,  New  York 
11237. 
JuneW.  Lee.  13  Oak 

Director 

20 

Neck  L^ne.  West 
Islip,  New  York 
11795. 

Charles  R.  Ctiung, 
1017  Overtiitt  Drive, 
Brooklyn,  New  York 
11237. 

Harry  H.  Pak.  2  Bay 

...do 

20 

...do 

20 

Qub  Drive.  Bayside. 
New  York. 
Yuti  C.  Yim,  98 

...do 

20 

Revere  Road. 
Manhasset.  New 
York  11030. 

The  Applicant  will  conduct  its 
operations  in  the  State  of  New  York.  As 
a  small  business  investment  company 
under  Section  301(d]  of  the  Act,  the 
Applicant  has  been  organized  and 
chartered  solely  for  the  purpose  of 
performing  the  fimctions  and  conducting 
the  activities  contemplated  under  the 
Act  and  will  provide  assistance  solely  to 
small  concerns  which  will  contribute  to 
a  well  balanced  national  economy  by 
facilitating  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
&ee  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  imder  their  management 
including  proHtability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  fi'om  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment,  Small  Business 
Administration,  1441  "L"  Street  NW.. 
Washington,  DC  20416. 

A  copy  of  the  Notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
the  New  York  area. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  59.011,  Small  Business 

Investment  Companies] 

Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 

Investment. 

Dated:  July  25, 1988. 
[FR  Doc.  88-19037  Filed  8-22-88;  8:45  am) 

BIUJNQ  COOE  t02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-8S-32] 

Petition  for  Exemption;  Receipt  and 
Disposition 


ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  reUef  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  September  12, 1988. 

ADDRESS:  Send  comments  on  any 

petition  in  tripUcate  to: 

Federal  Aviation  Administration,  Office 
of  the  Chief  Coimsel,  Attn:  Rules 
Docket  (AGC-10),  Petition  Docket  No. 

,  800  Independence  Avenue, 

SW.,  Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  S 11-27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC  on  August  16, 
1988. 
Deborah  E.  Swank, 

Acting  Manager,  Program  Management  Staff. 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
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Petitions  for  Exemption 


Docket 
No. 


24056 

25579 
24237 


24187 


Petitioner 


Aviatoo  Mettxjds,  Inc. . 

Erwin  Sietsehnrubl _ 

USAF 


Florida  Dopartment  of  Law  Entorcament 
<FDLE). 


Docket 
No. 


25160 


23495 


25431 


25560 


Petitionef 


Volpar  Aircratt  Corporation.. 


Department  of  the  Army.. 


Helicopter  Association  lnterr>ationat . 


Lake  Mead  Air.  Inc. 


Regulations  affected 


14  CFfl  61.58(cJ_ 


14  CFR  65.91 . 


9l.li9<aH2)  and  91.121(b)(1). 


91.79(c),  91.85(b),  91,109(a). 


Description  of  relief  sought 


To  aHow  petiiioner't  pilots  to  complete  100  percent  of  ttieir  required 
pilot-in-command  24-month  biennial  profKaency  clieck  requirements 
in  an  FAA-approved  simulator  for  the  F-27/227  aircraft 

To  allow  petitioner  to  oWain  inspection  amhonzation  wntyjut  futfHhng 
the  3-year  requirement  to  hokj  an  airlrame  and  powerptant  rating. 

Petitioner  reoiests  expansion  of  an  existing  exemotion  (No.  4371)  to 
f  91.119(a)(2).  minimum  IFR  altitude,  and  §91.12i(b>(l),  selection  of 
(FR  aRilude  direction  ol  flight  The  curfeot  exempoon  hmrts  oper- 
ations under  the  exemption  to  25-mile  segmenrs.  The  request  is  to 
eliminate  this  limit  thereby  enhancing  tne  awiity  for  the  petitioner 
(MAC)  to  meet  its  training  requirements. 

To  altow  petitioner  to  continue  its  statutory  mission  in  conducting  law 
enforcement  air  support  tor  dnjg  traffic  mreroiction. 


Petitions  for  Exemption 


Regulations  affected 


14CFR21.19(b)(n.. 


91.73(a)  and  (b). 


14  CFR  21.181(a)(1)  and  135.143(b). 


14  CFR  21.181  and  135.143.. 


Descripton  of  relief  sought,  dispositkxi 


To  aHow  petitioner  to  modify  its  Boeing  727-200  aircraft  from  its 
present  ttvee-engine  configuration  to  a  two-engine  configuration 
utilizing  the  General  Electnc  CM66  engine.  Grant  August  4,  1906. 
Exemption  No.  4970. 

On  March  26.  1984,  the  Federal  Aviation  Admimsfration  (FAA)  granted 
an  exemption  from  591.73(a)  and  (b)  of  the  Federal  Aviatkjn 
Regulations  (FAR)  to  the  Depanmeni  of  the  Army  to  conduct 
certain  nighl  fhght  military  tronng  operatioos  without  lighted  aircraft 
position  lights.  By  letter  dated  Sepiemoar  23,  1985,  U.S.  Anny  Av 
Traffic  Contol  Activity.  Aeronautical  Services  Office.  Cameron  Sta- 
tion, AleMandna,  Virginia,  peMoned  t^e  FAA  for  an  amendment 
exemption  in  order  to  conduct  operations  on  a  continuing  basis. 
This  petition  was  granted  on  June  26.  1986,  by  issuance  of 
Exemption  No.  3946A.  During  a  subseouent  review  of  Exemption 
NO.  3946A,  ttie  FAA  identified  as  unnecessary  a  conditional  provi- 
sion wtiich  required  24-hour  advarx^e  issuance  of  a  notice  to  airmen 
(NOTAM).  Amended  Grant  August  11,  1986 

To  amend  Exemptkxi  No.  4952  to  delete  the  requirement  that  single- 
engine  aircraft  operated  under  ttiat  exemption  be  maintained  under 
a  continuous  maintenance  program  in  accordance  with 
S  135.41 1(aU2).   Grant,   August  5,    1966.   ExanvHon  No.   4952A 

To  allow  petitioner  and  aH  other  single-engine  Part  135  operators  to 
operate  in  accordance  with  an  approved  minimum  equipment  list 
based  upon  a  master  minimum  equpment  hst  for  single-engine 
aircraft.  Grant,  August  5,  1988,  Exemption  No.  4966. 


[FR  Doc.  88-19029  Filed  8-22-88;  8:45  am] 

BII.UNG  CODE  4910-13-M 

(Summary  Notice  Na  PE-88-33] 

Petition  for  Exemption;  Receipt  and 
Disposition 

AGENCY:  Federal  Aviatio" 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 


Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inciu.sicn  or 
omission  of  information  in  the  summary 
is  intended  to  affect  tlie  legal  status  of 
any  petition  or  its  final  disposition. 

date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  September  12, 1988. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 
Petition  Docket  No ,  WO 


Independence  Avenue  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-lO),  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g]  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  August  18, 
1988. 

Deborali  E.  Swank, 

Acting  Manager,  Program  Management  Staff. 
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PETmoNS  FOR  Exemption 


Docket 
Na 

PtflitionQr 

Regulatkxv  affected 

Descriptkxi  of  relief  KXight 

15590 

Emtxy^idde  Aeronautical  University 
United  States  Hang  Qiidng  Association, 

mc. 

United  Artnes 

14  CFR  141.65 „.    _. 

To  extend  Exemption  Ho.  3859C,  wHci\  aMom  petitioner  to  recom- 

23492 
24515 

14  CFR  103.1  (a)  and  (b) _ „.. 

14  CFR  121.434(cM1)(iiO 

14  CFR  145.71  and  145.73 

mend  graduates  of  Its  certified  flight  inslnictor  courses  for  certifKa- 
Iton  ivHhout  taking  the  FAA  practical  test 

To  extend  Exemption  Ite.  4721  that  aNows  petitioner  to  operate  two- 
place  unpowered  ultraligtit  vehicles  for  the  purpose  of  sport, 
recreation,  or  other  purposes.  Exemptkm  No.  4721  wH  expire  on 
October  31, 1968. 

To  a«ow  petittoner  to  substitute  a  United  FAA-designated  pitot  exam- 
iner to  complete  the  obsenmtkm  of  an  initial  operating  experience 
(lOE)  light  leg,  Indtxling  takeoff  and  landhg.  This  substitution 
would  occur  only  when  the  FAA  Is  unable  to  schedule  one  of  its 

Oonrty  Defence  and  Air  Systems  Ltd.. 
Fuel  Systems  Division. 

United  States  Skyships 

25610 

25623 

14  CFR  61.135 

engine  parts  of  U.S.-registered  aircrafi  whN:h  H  has  manufactured. 

without  Imltaltons  as  to  where  these  aircrafi  operate. 
To  allow  pelWoner's  pitots  to  obtain  a  commercial  pHol  certifteale  with 

tfrship  rating  without  meeting  the  requirements  of:  (1)  10  hours  of 

night  fVght  In  airships;  and  (2)  10  hours  of  instrument  Ume  In 

airships. 
To  alow  peUtxxter  to  omit  ttie  night  flying  requirement  from  the 

25628 

Moody  Aviatkxi  Flight  School 

14  CFR  Part  141.  Appendix  A.  para- 
graph 3(0(9). 
14  CFR  145.71  and  145.73 _.. 

25634 

To  alow  petitioner  to  perform  maintenance  work  on  JT150  engines 
operated  on  U.S.-registered  aircraft 

Petitions  for  Exemption 


Docket 
No. 

Petitioner 

Regulatkxw  affected 

Descnptnn  of  relief  sought,  deposition 

24605 

World  Jet  Corporation ..._ __ 

14  CFR  91.191(a)(4)  and  13S.165(b) 

14  CFR  141.66 _ _.. 

To  extend  arxl  amend  Exemptkxi  No.  4703,  whnh  alows  operation 
of  certam  aircraft  In  extended  overwater  operatkxw  using  one  kxig- 

system.  The  amendment  to  the  exemption  wouM  add  an  addHkxial 

type  of  aircraft  to  operate  under  the  exempboa 
GRANT,  My  13.  1988,  Exemption  Na  4961. 
To  alow  petitwner  to  add  examining  auttKxity  to  its  Approved  School 

Certifk»te  for  the  issuance  of  flight  Instructor  certificates  and 

ratings  without  taking  the  FAA-s  fight  test 
GRANT,  August  Z  1988,  Examphon  Na  4967. 

25589 

Bolivar  Aviation 

[FR  Doc.  88-19020  Filed  8-22-88;  B^tS  am] 

BUXINQ  CODE  4S10-13-M 

Maritime  Administration 

Approval  of  Applicant  as  Trustee; 
MTrustCorp. 

Notice  is  hereby  given  that  MTrust 
Corp.,  National  Association,  with  offices 
at  1717  Main  Street,  12th  Floor,  Dallas, 
Texas,  has  been  approved  as  Trustee 
pursuant  to  Pub.  L  89-346  and  46  CFR 
221.21-221.30. 

Dated:  August  18, 1988. 
By  Order  of  the  Maritime  Administrator. 
fames  E.  Saati, 

Secretary. 

[FR  Doc  88-19077  FUed  8-22-88;  8:45  am] 

MLLMQ  CODE  4S10-S1-M 


Request  for  Removal,  Without 
Disapf>roval,  From  Roster  of  Approved 
Trustees;  Rhode  Island  Hospital  Trust 
National  Association 

Notice  is  hereby  given,  pursuant  to  46 
CFR  221.28,  that  Rhode  Island  Hospital 
Trust  National  Association,  with  offices 
at  One  Hospital  Trust  Plaza,  Providence, 
Rhode  Island,  has  requested  removal, 
without  disapproval,  from  the  Roster  of 
Approved  Trustees.  In  its  request  for 
removal,  Rhode  Island  Hospital  Trust 
National  Association  stated  it  no  longer 
engages  in  activities  which  necessitate 
the  Bank's  certification  as  an  approved 
trustee. 

Dated:  August  18,  ig8& 

By  Order  of  the  Maritime  Administrator, 
fames  E.Saari, 
Secretary. 

[FR  Doc.  88-19078  Filed  8-22-88;  8:45  am] 
BILUNa  CODE  4«10-t1-« 


DEPARTiMENT  OF  THE  TREASURY 

Public  information  CoMectfcMi 
Requirements  Submitted  to  0MB  for 
Review 

Date:  August  17. 1988. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
8ubmi8sion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 


UMI 


Financial  Management  Service 

OMB  Number  1510-0008 

Form  Number:  None 

Type  of  Review:  Extension 

Title:  Pools  and  Associations — Annual 
Letter 

Description:  The  information  is 
collected  for  the  determination  of  an 
acceptable  percentage  for  each  pool 
and  association  to  allow  Treasury 
certified  companies  credit  on  their 
Schedule  F  for  authorized  ceded 
reinsurance  in  determining  the 
companies'  underwriting  limitations. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents:  59 

Estimated  Burden  Hours  Per  Response: 
1  hour  and  30  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden:  89 
hours 

Clearance  Officer  Rita  Franklin,  (301) 
436-5300,  Programs  Section.  Financial 
Management  Service,  Room  100,  3700 
East  West  Highway,  Hyattsville,  MD 
20782 

OMB  Reviewer  MHo  Simderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503 

Loia  K.  Holland. 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  88-19079  Filed  8-22-88;  8:45  am] 

HLUNQ  CODE  4S10-2S-M 


PubHc  Information  Collection 
Requirement*  Submtttod  to  OMB  for 
Review 

Date:  August  17, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submissionf  s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0717 
Form  Number  IRS  Form  W-4S 
Type  of  Review:  Extension 
Title:  Request  for  Federal  Income  Tax 
Withholding  from  Sick  Pay 
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Description:  Section  3402(o)  of  the 
Internal  Revenue  Code  extends 
income  tax  withholding  to  sick  pay 
payments  made  by  third  parties  upon 
request  of  the  payee.  The  information 
is  used  to  determine  the  amount  to  be 
withheld  from  the  third-party  sick  pay 
payments. 
Respondents:  Individual  or  households 
Estimated  Number  of  Respondents: 

500,000 
Estimated  Burden  Hours  Per  Response: 

11  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 
88,400  hours 

OMB  Number  1545-1010 

Form  Number  IRS  Form  1120-RIC 

Type  of  Review:  Revision 

Title:  U.S.  Income  Tax  Return  for 
Regulated  Investment  Companies 

Description:  Form  1120-RIC  is  filed  by  a 
domestic  corporation  electing  to  be 
taxed  as  a  RIC  in  order  to  report  its 
income  and  deductions  and  to 
compute  its  tax  liability.  IRS  uses 
Form  1120-RIC  to  determine  whether 
the  RIC  has  correctly  reported  its 
income,  deductions,  and  tax  liability. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
2,050 

Estimated  Burden  Hours  Per  Response: 
5  hours  and  51  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
11,991  hours 

Clearance  Officer  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

[FR  Doc.  88-19080  Filed  8-22-88;  8:45  am] 

BILUNO  CODE  4aiO-2S-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibitioin:  Masterpieces  from  the 
Von  der  Heydt-Museum 

Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 


(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27. 
1985  (50  FR  27393,  July  2, 1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit,  "Masterpieces 
from  the  Von  der  Heydt-Museum"  (see 
list ')  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Philbrook 
Museum  of  Art,  Tulsa,  Oklahoma, 
beginning  on  or  about  January  3, 1989,  to 
on  or  about  April  2, 1989,  is  in  the 
national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 
R.  Wallace  Stuart, 
Acting  General  Counsel. 

Date:  August  18, 1988. 
[FR  Doc.  88-19125  Filed  8-22-88:  8:45  am] 

aiUJNQ  CODE  tZSO-OI-M 


Culturally  Significant  Objects  Imported 
For  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19. 
1965  (79  Stat.  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29. 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393,  July  2, 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit,  'The  House  of 
Timur  Princely  Arts  in  Fifteenth 
Century  fran  and  Central  Asia"  (see 
list ')  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Arthur  M. 
Sadder  Gallery,  Smithsonian  Institution 
in  Washington,  DC,  beginning  on  or 
about  April  14, 1989,  to  on  or  about  July 
6, 1989,  and  at  the  Los  Angeles  County 
Museum  of  Art,  Los  Angeles,  Cahfomia, 
beginning  on  or  about  August  13, 1989, 
to  on  or  about  November  5, 1989.  is  in 
the  national  interest. 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  R.  Wallace  Stuart  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202-485-7968,  and  the  address  is  Room  700.  US. 
Information  A^ncy.  301  4th  Street  SW., 
Washington.  DC  20547. 
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The  United  States  tnformation  Agency 
understands  that  subject  exhibit  objects 
will  enter  the  United  States  in 
compliance  widi  applicable  U.S.  laws 
and  the  Iranian  Transactions 
Regulations. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 
R.  WaBace  Sttunt 

Acting  General  Counsel. 
Date:  August  11. 1988. 
[FR  Doc.  88-19050  Filed  8-22-88;  8:45  am] 

MLUNQ  CODE  «23IH>t-l» 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  53.  No.  163 
Tuesday,  August  23,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act  (F»ub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
QOVERNORS 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
August  29, 1988. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  August  19, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR.  Doc  19207  Filed  S-19-88;  3:45  pm] 

MLUNQ  CODE  Saift^l-M 

MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  date:  9:00  a.m.,  September  19, 
1988. 

place:  On  board  MV  MISSISSIPPI  at 
foot  of  Eighth  Street.  Cairo,  EL 

status:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 

by  president  on  general  conditions  of 
the  Mississippi  River  and  Tributaries 
Project  and  major  accomplishments 
since  the  last  meeting:  (2)  Views  and 
suggestions  from  members  of  the  public 
on  any  matters  pertaining  to  the  Flood 
Control,  Mississippi  River  and 
Tributaries  Project;  and  (3)  EHstrict 
Commander's  report  on  the  Mississippi 
River  and  Tributaries  Project  in 
Memphis  District. 


CONTACT  PERSON  FOR  MORE 

information:  Mr.  Rodger  D.  Harris, 
telephone  601-634-5766. 
Rodger  D.  Harris, 

Executive  Assistant,  Mississippi  River 
Commission. 

[FR  Doc.  68-19208  Filed  &-19-66:  3:45  pm] 

BtlXINO  CODE  97tO-OX-M 

MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  date:  9:00  a.m.,  September  23, 
1988. 

place:  On  board  MV  MISSISSIPPI  at 
City  Front,  Morgan  City,  LA. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 
by  president  on  general  conditions  of 
the  Mississippi  River  and  Tributetries 
Project  and  major  accomplishments 
since  the  last  meeting;  (2)  Views  and 
suggestions  from  members  of  the  public 
on  any  matters  pertaining  to  the  Flood 
Control,  Mississippi  River  and 
Tributaries  Project;  and  (3)  District 
Conunander's  report  on  the  Mississippi 
River  and  Tributaries  Project  in  New 
Orleans  District. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Rodger  D.  Harris, 
telephone  601-634-5766. 
Rodger  D.  Harris, 

Executive  Assistant,  Mississippi  River 

Commission. 

[FR  Doc  88-19209  Filed  8-19-88;  3:45  pm] 

MLUNQ  CODE  STIO-QX-M 

MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  date:  9:00  a.m.,  September  21, 
1988. 

place:  On  board  MV  MISSISSIPPI  at 
City  Front  Greenville,  MS. 

STATUS:  Open  to  the  public 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 

by  president  on  general  conditions  of 
the  Mississippi  River  and  Tributaries 
Project  and  major  accomplishments 
since  the  last  meeting;  (2)  Views  and 
suggestions  from  members  of  the  public 
on  any  matters  pertaining  to  the  Flood 
Control,  Mississippi  River  and 
Tributaries  Project;  and  (3)  District 
Commander's  report  on  the  Mississippi 
River  and  Tributaries  Project  in 
Vicksburg  District 


CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Rodger  D.  Harris, 

telephone  601-634-5766. 

Rodger  D.  Harris, 

Executive  Assistant,  Mississippi  River 

Commission. 

[FR  Doc.  88-19210  Filed  8-19-88;3:45pm] 

BILLING  CODE  3710-OX-M 

MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  DATE:  9:00  a.m.,  September  20, 
1988. 

place:  On  board  MV  MISSISSIPPI  at 
City  Front  vicinity  of  Beale  Street 
Memphis,  TN. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  [1]  Report 
by  president  on  general  conditions  of 
the  Mississippi  River  and  Tributaries 
Project  and  major  accomphshments 
since  the  last  meeting;  (2)  Views  and 
suggestions  from  members  of  the  public 
on  any  matters  pertaining  to  the  Flood 
Control,  Mississippi  River  and 
Tributaries  Project 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Rodger  D.  Harris, 
telephone  601-634-5766. 
Rodger  D.  Harris, 

Executive  Assistant,  Mississippi  River 

Commission. 

[FR  Doc.  68-19211  Filed  8-19-88;3:45pm] 

MUJNO  CODE  S710-<U-M 

NUCLEAR  REGULATORY  COMMISSION 

date:  Weeks  of  August  22,  29, 
September  5,  and  12, 1988. 

place:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville. 
Maryland. 

status:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  August  22 

There  are  no  meetings  scheduled  for  the 
Week  of  August  22. 

Week  of  August  29— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  August  29. 

Week  of  September  5— Tentative 

Wednesday,  September  7 

10:00  8.m. 
Briefmg  on  Proposed  Rule  on  Degreed 
Operators  (Public  Meeting). 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting]  [if  needed). 
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Thursday,  September  8 

2:00  p.m. 
Briefing  on  Final  Rule  on  Emergency 
Planning  and  Preparednest  RequireroenU 
for  Nuclear  Power  Plant  Fuel  Loading 
and  Initial  Low  Power  Operations  (Public 
Meeting). 

Week  of  September  U— Tbntative 

Monday,  September  12 

2KX)  p.m. 
Briefing  on  Service  Accident  Policy  for 
Future  Light  Water  Reactors  (Public 
Meeting). 


Friday,  September  16 

10:00  a.m. 
Briefing  on  Policy  Paper  on  Radiation  Risks 
Which  Are  Below  Regulatory  Concern 
(Public  Meeting). 
11:30  a.m. 
AHirmation/Decision  and  Vote  (Public 

Meeting]  (if  needed). 
Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Suashine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  no 


item  has  yet  been  identified  as  requiring  any 
Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF 

MEETINGS  CALL  (RECORDING)— (301) 

492-0292. 

CONTACT  PERSON  FOR  MORE 

information:  William  Hill  (301)  492- 

1661. 

William  M.  Hill.  Jr.. 

Office  of  the  Secretary. 

August  18,  igsa 

(FR  Doc.  88-19171  Piled  8-19-88;  2:25  pm] 

BIUJNQ  CODE  7SMH>1-M 


1988 


UMI 


Tuesday 
August  23,  1988 


Part  II 


Office  of  Personnel 
Management 

Excepted  Service;  Consolidated  Listing  of 
Schedules  A,  B,  and  C  Exceptions; 
Notice 


BEST  COPY  AVAILABLE 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service;  Consolktated 
Ueting  of  Schedulee  A,  B,  and  C 
Exceptione 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

summary:  This  gives  a  consolidated 
notice  of  all  positions  excepted  under 
Schedules  A,  B,  and  C  as  of  June  30, 
1988,  as  required  by  Civil  Service  Rule 
VI,  Exceptions  from  the  Competitive 
Service. 

SUPPLEMENTARY  INRMIMATION:  Civil 

Service  Rule  VI  (5  CFR  6.1)  requires  the 
Office  of  Personnel  Management  (0PM) 
to  pubUsh  notice  of  all  exceptions 
granted  under  Schedules  A,  B,  and  C. 
Title  5,  Code  of  Federal  Regulations, 
S  213.103(c]  further  requires  that  a 
consolidated  listing,  current  as  of  June 
30  of  each  year,  be  published  annually 
as  a  notice  in  the  Federal  Register.  That 
notice  follows.  OPM  maintains 
continuing  information  on  the  status  of 
all  Schedules  A,  B,  and  C  excepted 
appointing  authorities.  Interested  parties 
needing  iriormation  about  specific 
authorities  during  the  year  may  obtain 
information  by  contacting  the  Staffing 
Operations  Division,  Room  6A12,  Office 
of  Personnel  Management  1900  E  Street 
NW.,  Washington.  DC  20415.  or  by 
calUng  (202)  632-0728.  The  following 
exceptions  were  current  on  Jime  30, 
1988: 

Schedide  A 

Section  213.3102    Entire  executive  civil 
service 

(a)  Positions  of  Chaplain  and 
Chaplain's  Assistant. 

(b)  [Reserved] 

(c)  Positions  to  which  appointments 
are  made  by  the  President  without 
confirmation  by  the  Senate. 

(d)  Attorneys. 

(e)  Law  clerk  trainee  positions. 
Appointments  under  this  paragraph 
shall  be  confined  to  graduates  of 
recognized  law  schools  or  persons 
having  equivalent  experience  and  shall 
be  for  periods  not  to  exceed  14  months 
pending  admission  to  the  bar.  No  person 
shall  be  given  more  than  one 
appointment  under  this  paragraph. 
However,  an  appointment  which  was 
initially  made  for  less  than  14  months 
may  be  extended  for  not  to  exceed  14 
months  in  total  duration. 

(f)  Chinese,  Japanese,  and  Hindu 
interpreters. 

(g)  Any  nontemporary  position  the 
duties  of  which  are  part-time  or 
intermittent  in  which  the  appointee  will 


receive  compensation  during  his  or  her 
service  year  that  aggregates  not  more 
than  40  percent  of  the  annual  salary  rate 
for  the  first  step  of  grade  GS-3.  This 
limited  compensation  includes  any 
premium  pay  such  as  for  overtime,  night, 
Sunday,  or  holiday  work.  It  does  not 
however,  include  any  mandatory  within- 
grade  salary  increases  to  which  the 
employee  becomes  entitled  subsequent 
to  appointment  under  this  authority. 
Appointments  under  this  authority  may 
not  be  for  temporary  project 
employment 

(h)  Positions  in  Federal  mental 
institutions  when  filled  by  persons  who 
have  been  patients  of  such  institutions 
and  have  been  discharged  and  are 
certified  by  an  appropriate  medical 
authority  thereof  as  recovered 
sufficiently  to  be  regularly  employed  but 
it  is  believed  desirable  and  in  the 
interest  of  the  persons  and  the 
institution  that  they  be  employed  at  the 
institution. 

(i)  Subject  to  prior  approval  of  OPM, 
positions  requiring  temporary,  part-time, 
or  intermittent  employment  in  wage 
board  type  occupations  (i.e.,  position 
excluded  from  Classification  Act 
coverage  by  section  202(7)  of  the  Act)  on 
construction  or  repair  work,  where  the 
activity  is  carried  on  in  localities  where 
examination  coverage  for  the  positions 
has  not  been  provided  and  where 
because  of  employment  conditions  there 
is  a  shortage  of  available  candidates  for 
the  positions.  Appointments  under  this 
paragraph  shall  not  extend  beyond  1 
year  and  the  employment  thereunder 
shall  not  exceed  180  working  days  a 
year.  Seasonal  employments  of  a 
recurring  nature  are  not  authorized 
under  this  paragraph. 

(j)  Positions  filled  by  (1)  appointment 
of  persons  previously  employed  as 
National  Guard  Technicians  under  32 
U.S.C.  709(a)  in  positions  at  the  same  or 
equivalent  grade  level,  or  below,  who 
are  applying  for  or  receiving  an  annuity 
under  the  provisions  of  5  U.S.C.  8337(h) 
by  reason  of  a  disability  that 
disqualifies  them  from  membership  in 
the  National  Guard  or  fit)m  holding  the 
military  grade  required  as  a  condition  of 
their  National  Guard  employment  or  (2) 
reassignment,  promotion,  or  demotion 
within  the  same  agency  of  former 
National  Guard  Technicians  originally 
appointed  under  this  authority. 

(k)  Positions  without  compensation 
provided  appointments  thereto  meet  the 
requirements  of  applicable  laws  relating 
to  compensation. 

(1)  Positions  requiring  the  temporary 
or  intermittent  employment  of 
professional,  scientific,  or  technical 
experts  for  consultation  purposes. 


(m)  Nonsupervisory  positions  of 
custodial  laborer  (levels  1,  2,  and  3)  and 
general  laborer  (levels  2  and  3]  in  field 
establishments  outside  central  office 
and  regional  office  cities  of  OPM  where 
examination  coverage  has  not  been 
provided  for  the  positions,  as  follows: 

(1)  For  temporary,  intermittent,  or 
seasonal  employment  (exclusive  of 
positions  covered  by  paragraph  (1)  of 
this  section]  not  to  exceed  180  working 
days  a  year  in  the  Departments  of 
Aj^culture,  Commerce,  Interior,  and 
Energy,  in  the  Federal  Aviation  Agency, 
and  in  the  International  Boundary  and 
Water  Commission;  or 

(2)  When  it  is  specifically  held  by 
OPM  that  this  authority  is  applicable  for 
employment  in  localities  that  are 
isolated  with  respect  to  labor  supply 
and  where  there  is  a  shortage  of 
available  candidates  for  the  positions. 

(n)  Any  local  physician,  surgeon,  or 
dentist  employed  under  contract  or  on  a 
part-time  or  fee  basis. 

(o)  Positions  of  a  scientific, 
professional,  or  analytical  nature  when 
filled  by  bona  fide  members  of  the 
faculty  of  an  accredited  college  or 
university  who  have  special 
qualifications  for  the  positions  to  which 
appointed.  Employment  under  this 
provision  shall  not  exceed  130  working 
days  a  year. 

(p)  Positions  of  a  scientific, 
professional,  or  analytical  nature  when 
filled  by  bona  fide  graduate  students  at 
accredited  colleges  or  universities 
provided  that  the  work  performed  for 
the  agency  is  to  be  used  by  the  student 
as  a  basis  for  completing  certain 
academic  requirements  toward  a 
graduate  degree.  Appointments  under 
this  authority  may  not  exceed  1  year, 
but  may  be  extended  for  additional 
period(s)  not  to  exceed  1  year  as  long  as 
the  conditions  for  appointment  continue 
to  be  met.  The  appointment  of  any 
individual  under  this  authority  shall 
terminate  upon  the  individual's 
completion  of  requirements  for  the 
graduate  degree. 

(q)  Positions  at  grade  G&-7,  or 
equivalent  and  below  when  appointees 
are  to  assist  scientific,  professional,  or 
technical  employees.  Persons  employed 
under  this  provision  shall  be  (1)  bona 
fide  high  school  science  or  mathematics 
teachers;  or  (2)  bona  fide  students  at 
high  schools  or  accredited  colleges  or 
universities  who  are  pursuing  courses 
related  to  the  field  in  which  employed. 
The  appointment  of  any  individual 
under  this  authority  shall  terminate 
upon  the  individual's  ceasing  to  be 
enrolled  in  a  qualifying  educational 
program  or  to  be  employed  as  a  teacher. 
No  one  shall  be  employed  under  this 


provision  in  routine  clerical  positions, 
routine  trades  and  labor  positions — 
unless  such  employment  cleariy  relates 
to  a  scientific,  professional,  or  technical 
curriculum — or  in  excess  of  1040 
working  hours  a  year.  Appointments 
under  this  authority  may  be  made  only 
to  positions  for  which  quaUHcation 
standards  established  under  5  CFR  Part 
302  are  consistent  with  the  education 
and  experience  standards  established 
for  comparable  positions  in  the 
competitive  service.  Appointments 
under  this  authority  may  not  be  used  to 
extend  the  service  limits  contained  in 
any  other  appointing  authority. 

(rHs)  [Reserved] 

(tj  Positions  when  filled  by  mentally 
retarded  persons  in  accordance  with 
written  agreements  executed  between 
an  agency  and  the  OPM.  Provisions  to 
be  included  in  such  agreements  are 
specified  in  the  Federal  Personnel 
Manual.  Upon  completion  of  2  years  of 
satisfactory  service  under  this  authority, 
the  employee  may  qualify  for  conversion 
to  competitive  status  under  the 
provisions  of  Executive  Order  12125  and 
implementing  regulations  issued  by 
OPM. 

(u)  Positions  when  filled  by  severely 
physically  handicapped  persons  who:  (1) 
under  a  temporary  appointment  have 
demonstrated  their  ability  to  perform 
the  duties  satisfactorily;  or  (2)  have  been 
certified  by  counselors  of  State 
vocational  rehabihtation  agencies  or  the 
Veterans  Administration  as  likely  to 
succeed  in  the  performance  of  the 
duties.  Upon  completion  of  2  years  of 
satisfactory  service  under  this  authority, 
the  employee  may  qualify  for  conversion 
to  competitive  status  under  the 
provisions  of  Executive  Order  12125  and 
implementing  regulations  issued  by 
OPM. 

(v)  Between  May  13  and  September  30 
only,  temporary  Summer  Aid  positions 
the  duties  of  which  involve  work  of  a 
routine  nature  not  regularly  covered 
under  the  General  Schedule  requiring  no 
specific  knowledge  or  skills,  when  filled 
by  youths,  either  (1)  appointed  under 
ectincniic  needs  standards  prescribed 
by  OPM,  or  (2)  who  are  mentally 
retarded  or  severely  physically 
handicapped.  Youths  may  not  be 
appointed  unless  they  have  reached 
their  16th  biithday.  This  paragraph  shall 
apply  only  to  positions  for  which  pay  is 
fixed  at  the  highest  Federal  minimum 
wage  rate  established  by  the  Fair  Labor 
Standards  Act  of  1983,  as  amended. 

(w)  Part-time  or  intermittent  positions, 
the  duties  of  which  involve  routine  work 
up  to  and  including  the  GS-4  level  of 
difficulty  or  equivalent  under  the 
Federal  Wage  System,  when  filled  by 
bona  fide  students  appointed  under  the 
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Stay-in-School  Program.  Students  may 
be  appointed  if  they  need  the  earnings 
from  this  employment  to  continue  in 
school  or  if  they  are  mentally  retarded 
or  severely  physically  handicapped, 
provided  that  the  following  conditions 
are  met:  (1)  Appointees  are  enrolled  in 
or  accepted  for  enrollment  as  a  resident 
student  in  a  secondary  school  (or  other 
appropriate  school  for  mentally  retarded 
students)  or  an  institution  of  higher 
learning  not  above  the  baccalaureate 
level,  accredited  by  a  recognized 
accrediting  body; 

(2)  Employment  does  not  exceed  20 
hours  in  any  calendar  week  except  that 
students  may  work  full  time  during  any 
period  in  wWch  their  school  is  officially 
closed  and  during  any  school  vacation 
period. 

(3)  While  employed,  appointees 
continue  to  maintain  an  acceptable 
school  standing,  although  they  need  not 
attend  school  during  the  summer; 

(4)  Appointees  meet  the  economic 
criteria  prescribed  by  the  Office  of 
Personnel  Management,  except  that  this 
requirement  does  not  apply  to  mentally 
retarded  or  severely  physically 
handicapped  students  appointed  under 
the  authority;  and 

(5)  Salaries  are  fixed  by  the  agency 
head  at  a  level  commensurate  with  the 
duties  assigned  and  the  expected  level 
of  performance. 

Appointments  under  this  authority 
may  not  extend  beyond  1  year. 
However,  such  appointments  may  be 
made  for  additional  periods  of  not  to 
exceed  1  year,  each,  if  the  conditions  for 
initial  appointment  are  still  met. 
Students  may  not  be  appointed  under 
this  authority  unless  they  have  reached 
their  16th  birthday.  No  new 
appointments  may  be  made  between 
May  13  and  August  31,  inclusive. 

(x)  Positions  for  which  a  local 
recruiting  shortage  exists  when  filled  by 
inmates  of  Federal,  District  of  Columbia, 
and  State  (including  the  Commonwealth 
of  Puerto  Rico,  the  Virgin  Islands,  Guam. 
American  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands)  penal 
and  correctional  institutions  under 
work-release  programs  authorized  by 
the  Prisoner  Rehabihtation  Act  of  1965, 
the  District  of  Columbia  Work  Release 
Act.  or  under  work-release  programs 
authorized  by  the  States.  Initial 
appointments  under  this  authority  may 
not  exceed  1  year.  An  initial 
appointment  may  be  extended  for  one  or 
more  periods  not  to  exceed  one 
additional  year  each  upon  a  finding  that 
the  inmate  is  still  in  a  work-release 
status  and  that  a  local  recruiting 
shortage  still  exists.  No  person  may 
serve  under  this  authority  longer  than  1 


year  beyond  the  date  of  that  person's 
release  from  custody. 

(y)  Positions  at  grade  GS-2  and  below 
for  summer  employment  as  defined  in 
§  213.3101(d),  of  assistants  to  scientific, 
professional,  and  technical  employees, 
when  filled  by  finalists  in  national 
science  contests. 

(z)  Not  to  exceed  30  positions  of 
assistants  to  top-level  Federal  officials 
when  filled  by  persons  designated  by 
the  President  as  White  House  Fellows. 

(aa)  Scientific  and  professional 
research  associate  positions  at  GS-11 
and  above  when  filled  on  a  temporary 
basis  by  persons  having  a  doctoral 
degree  in  an  appropriate  field  of  study 
for  research  activities  of  mutual  interest 
to  appointees  and  their  agencies. 
Appointments  are  limited  to  persons 
referred  by  the  National  Research 
Council  under  its  post-doctoral  research 
associate  program,  may  not  exceed  2 
years,  and  are  subject  to  satisfactory 
outcome  of  evaluation  of  the  associate's 
research  during  the  first  year. 

(bb)  Positions  when  filled  by  aliens  in 
the  absence  of  qualified  citizens. 
Appointments  under  this  authority  are 
subject  to  prior  approval  of  OPM  except 
when  the  authority  is  specifically 
included  in  a  delegated  examining 
agreement  with  OPM. 

(cc)  Positions  at  GS-15  and  below 
when  filled  by  persons  identified  as 
Interchange  Executives  by  the 
Presidents  Commission  on  Personnel 
Interchange.  Appointments  made  under 
this  authority  may  not  extend  beyond  2 
years. 

(dd)-{ee)  [Reserved] 

(ff)  Not  to  exceed  25  positions  when 
filled  in  accordance  with  an  agreement 
between  OPM  and  the  Department  of 
]ustice  by  persons  in  programs 
administered  by  the  Attorney  General  of 
the  United  States  under  Pub.  L.  91-452 
and  related  statutes.  A  person  appointed 
under  this  authority  may  continue  to  be 
employed  under  it  after  he/she  ceases  to 
be  in  a  quahfying  program  only  as  long 
as  he/she  remains  in  the  same  agency 
without  a  break  in  service. 

(gg}-(hh)  [Reserved] 

(ii)  Positions  of  Presidential  Intern, 
GS-9  and  11.  in  the  Presidential 
Management  Interm  Program.  Initial 
appointments  must  be  made  at  the  GS-9 
level.  No  one  may  serve  under  this 
authority  for  more  than  2  years,  unless 
extended  with  OPM  approval  for  up  to 
one  additional  year.  Upon  completion  of 
2  years  of  satisfactory  service  under  this 
authority,  the  employee  may  qualify  for 
conversion  to  competitive  appointment 
under  the  provisions  of  Executive  Order 
12364,  in  accordance  with  requirements 
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published  in  the  Federal  Personnel 
Manual. 

(jj)  Legal  interm  positions. 
Appointments  under  this  paragraph 
shall  be  confined  to  bona  fide  students 
at  recognized  law  schools  who  are 
candidates  for  ).D.  or  LLB.  degrees. 
Appointments  under  this  authority  may 
not  exceed  1  year,  but  may  be  extended 
for  additional  period(s)  not  to  exceed  1 
year  as  long  as  the  conditions  for 
appointment  continue  to  be  met  The 
appointment  of  any  individual  under 
this  authority  shall  terminate  upon  the 
individual's  graduation  bom  law  school. 

(kk)  [Reserved] 

(11)  Positions  as  needed  of  readers  for 
blind  employees,  interpreters  for  deaf 
employees  and  personal  assistants  for 
handicapped  employees,  filled  on  a  full 
time,  part-time,  or  intermittent  basis. 


Section  213.3103 
the  President 


Executive  Office  of 


(1)  Office  of  Administration.  (1)  Not  to 
exceed  75  positions  to  provide 
administrative  services  and  support  to 
the  White  House  office. 

(b)  Office  of  Management  and  Budget 
(1)  Not  to  exceed  10  positions  at  grades 
GS-9/15. 

(c)  Council  on  Environmental  Quality. 
(1)  Professional  and  technical  positions 
in  grades  GS-13  through  -IS  on  the  staff 
of  the  Council. 

(dHO  (Reserved) 

(g)  National  Security  Council.  (1)  All 
positions  on  the  staff  of  the  Council. 

(h)  Office  of  Science  and  Technology 
Policy.  [1]  Thirty  positions  of  Senior 
Policy  Analyst  GS-15;  Policy  Analyst, 
GS-ll/14:  and  Policy  Research 
Assistant,  GS-0,  for  employment  of 
anyone  not  to  exceed  5  years  on 
projects  of  a  high  priority  nature. 

Section  213.3104    Department  of  State 

(a)  Office  of  the  Secretary.  [1]  All 
positions,  GS-15  and  below,  on  the  staff 
of  the  Family  Liaison  Office,  Office  of 
the  Under  Secretary  for  Management 

(2H5)  [Reserved] 

(b)  American  Embassay.  Paris, 
France.  (1)  Chief,  Travel  and  Visitor 
Unit.  No  new  appointments  may  be 
made  under  this  authority  after  August 
10, 1981. 

(c)  [Reserved] 

(d)  International  Boundary 
Commission,  United  States  and  Canada. 
(1)  Temporary  and  intermittent  field 
employees  such  as  instrumentation, 
foremen,  recorders,  packers,  cooks,  and 
axemen,  for  not  to  exceed  180  working 
days  within  any  one  calendar  year. 

(e)  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs.  (1)  Two  Physical 


Science  Administration  Officer  positions 
at  GS-ie. 

(f)  [Reserved] 

(g)  Office  of  Refugee  and  Migration 
Affairs.  (1)  Not  to  exceed  10  positions  at 
grades  GS^  throu^  11  on  the  staff  of 
the  office. 

(h)  Bureau  of  Administration.  (1)  One 
Presidential  Trip  Specialist  No  new 
appointments  may  be  made  under  this 
authority  after  June  11, 1981. 

Section  213.3105    Department  of  the 
Treasury 

(a)  Office  of  the  Secretary.  (1)  Not  to 
exceed  20  positions  at  the  equivalent  of 
GS-13  through  GS-17  to  supplement 
permanent  staff  in  the  study  of  complex 
problems  relating  to  international 
financial,  economic,  trade,  and  energy 
policies  and  programs  of  the 
Government,  when  filled  by  individuals 
with  special  qualifications  for  the 
particular  study  being  undertaken. 
Employment  under  this  authority  may 
not  exceed  4  years. 

(2)  Not  to  exceed  20  positions,  which 
will  supplement  permanent  staff 
involved  in  the  study  and  analysis  of 
complex  problems  in  the  area  of 
domestic  economic  and  financial  policy. 
Employment  under  this  authority  may 
not  exceed  4  years. 

(b)  U.S.  Customs  Service.  (1)  Positions 
in  foreign  countries  designated  as 
"interpreter-translator"  and  "special 
employees,"  when  filled  by  appointment 
of  persons  who  are  not  citizens  of  the 
United  States;  and  positions  in  foreign 
countries  of  messenger  and  janitor. 

(2)  [Reserved] 

[3]  Positions  of  part-time,  intermittent 
or  temporary  Customs  Inspectors,  and 
Port  Directors  in  Alaska  paid  at  a  rate 
not  above  GS-9  and  for  not  more  than 
130  working  days  in  a  service  year. 

(4)  [Reserved] 

(5)  Positions  at  GS-9  and  below  of 
Customs  &iforcement  Officer,  Customs 
Inspector,  Customs  Marine  Cleric/ 
Officer,  Customs  Aid  (sampling), 
Customs  Warehouse  Officer,  Port 
Director,  Interpreter,  and  Laborer,  with 
duties  of  a  continuing  nature  that 
require  the  part-time  or  intermittent 
service  of  an  employee  for  not  more 
than  700  hours  in  his/her  service  year. 
An  individual  appointed  under  this 
exception  may  not  be  employed  in  the 
Bureau  of  Customs  under  a  combination 
of  this  and  any  other  exception  for  more 
than  700  hours  in  his/her  service  year. 

(6)  Twenty-five  positions  of  Criminal 
Investigator  for  special  assignments. 

(7)-(8)  [Reserved] 

(9)  Not  to  exceed  25  positions  of 
Customs  Patrol  Officers  in  the  Papago 
Indian  Agency  in  the  State  of  Arizona 
when  filled  by  the  appointment  of 


persons  of  one-fourth  or  more  Indian 
blood. 

(c)  Office  of  the  Comptroller  of  the 
Currency.  (1)  Not  to  exceed  six  positions 
filled  under  the  Professional  Accounting 
Fellow  Program.  Appointments  under 
this  authority  may  not  exceed  2  years. 

(d)  [Reserved] 

(e)  Internal  Revenue  Service.  (1) 
Twenty  positions  of  investigator  for 
special  assignments. 

(2)  Two  positions  of  Senior  Visiting 
Pension  Actuary,  GS-1510-14/15. 
Appointments  to  these  positions  must  be 
for  periods  not  to  exceed  24  months. 

(f)  [Reserved] 

(g)  Bureau  of  Alcohol,  Tobacco,  and 
Firearms.  (1)  One  himdred  positions  of 
criminal  investigator  for  special 
assignments. 

(h)  [Reserved] 

(i)  Bureau  of  Government  Financial 
Operations.  (1)  Clerical  positions  at 
grades  GS-5  and  below  established  in 
Emergency  Disbursing  Offices  to 
process  emergency  payments  to  victims 
of  catastrophes  or  natiu-al  disasters 
requiring  emergency  disbursing  services. 
Employment  under  this  authority  may 
not  exceeed  1  year. 

Section  213.3106    Department  of 
Defense. 

(a)  Office  of  the  Secretary.  (1)  Not  to 
exceed  30  positions  at  grades  GS-7/15 
in  the  defense  Mobilization  Systems 
Planning  Activity,  Office  of  the  Deputy 
Assistant  Secretary  of  Defense 
(Mobilization  Planning  and 
Requirements.)  No  new  appointments 
may  be  made  under  this  authority  after 
March  31, 1989. 

(2)-(5)  [Reserved] 

(6)  One  Executive  Secretary,  US- 
USSR  Standing  Consultative 
Commission  and  Staff  Analyst  (SALT), 
Office  of  the  Assistant  Secretary  of 
Defense  (International  Security  Affairs). 

(b)  Entire  Department  (including  the 
Office  of  the  Secretary  of  Defense  and 
the  Departments  of  the  Army,  Navy,  and 
Air  Force.)  (1)  Professional  positions  in 
Military  Dependent  School  Systems 
overseas. 

(2)  Positions  in  attache  1  systems 
overseas,  including  all  professional  and 
scientific  positions  in  the  Naval 
Research  Branch  Office  in  London. 

(3)  Positions  of  clerk-translator, 
translator,  and  interpreter  overseas. 

(4)  Positions  of  Educational  Specialist 
the  incimibents  of  which  will  serve  as 
Director  of  Religious  Education  on  the 
Staffs  of  the  Chaplains  in  the  military 
services. 

(5)  Positions  under  the  program  for 
utilization  of  alien  scientists  approved 
under  pertinent  directives  admhiistered 
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by  the  Director  of  Defense  Research  and 
Engineering  of  the  Department  of 
Defense  when  occupied  by  alien 
scientists  initially  employed  under  the 
program  including  those  who  have 
acquired  United  States  citizenship 
during  such  employment. 

(6)  Positions  in  overseas  installations 
of  the  Department  of  Defense  when 
filled  by  dependents  of  military  or 
civilian  employees  of  the  U.S. 
Government  residing  in  the  area. 
Employment  under  dus  authority  may 
not  extend  longer  than  2  months 
following  the  transfer  from  the  area  or 
the  separation  of  a  dependent's  sponsor 
Provided,  that  (i)  a  school  employee 
may  be  permitted  to  complete  the  school 
year  and  (ii)  an  employee  other  than  a 
school  employee  may  be  permitted  to 
serve  up  to  one  additional  year  when 
the  military  department  concerned  finds 
that  the  additional  employment  is  in  the 
interest  of  management. 

(7)  Fifteen  secret£irial  and  staff 
support  positions  at  GS-12  or  below  on 
the  White  House  Support  Group. 

(8]  Positions  in  DOD  research  and 
development  activities  occupied  by 
participants  in  the  DOD  Science  and 
Engineering  Apprenticeship  Program  for 
High  School  Students.  Persons  employed 
;imder  this  authority  shall  be  bona  fide 
high  school  students,  at  least  14  years 
old,  pursuing  courses  related  to  the 
position  occupied  and  limited  to  1040 
;working  hours  a  year.  Children  of  DOD 
employees  may  be  appointed  to  these 
positions  notwithstanding  the  sons  and 
daughters  restriction,  if  the  positions  are 
in  field  activities  at  remote  locations. 
Appointments  under  this  authority  may 
be  made  only  to  positions  for  which 
iqualification  standards  established 
iunder  5  CFR  Part  302  are  consistent  with 
the  education  and  experience  standards 
lestablished  for  comparable  positions  in 
the  competitive  service.  Appointments 
imder  this  authority  may  not  be  used  to 
extend  the  service  limits  contained  in 
any  other  appointing  authority. 

(c)  Defense  Contract  Audit  Agency. 
(1)  Not  to  exceed  two  positions  of 
Accounting  Fellow,  Auditor,  GM-511-14, 
filled  under  the  Accounting  Fellowship 
Program.  Appointments  under  this 
authority  may  not  exceed  2  years. 

(d)  General.  (1)  Positions  concerned 
with  advising,  administering, 
supervising  or  performing  work  in  the 
collection,  processing,  analysis, 
production,  evaluation,  interpretation, 
dissemination,  and  estimation  of 
intelligence  information,  including 
scientific  and  technical  positions  in  the 
intelligence  function;  and  positions 
involved  in  the  planning,  programming, 
and  management  of  intelligence 
resources  when,  in  the  opinion  of  OPM, 


it  is  impracticable  to  examine.  This 
authority  does  not  apply  to  positions 
assigned  to  cryptologic  and 
communications  intelligence  activities/ 
functions. 

(2)  Positions  involved  in  intelligence- 
related  work  of  the  cryptologic 
intelligence  activities  of  the  military 
departments.  This  includes  all  positions 
of  intelligence  research  specialist,  and 
similar  positions  in  the  intelligence 
classification  series;  all  scientific  and 
technical  positions  involving  the 
applications  of  engineering,  physical  or 
technical  sciences  to  intelligence  work; 
and  professional  as  well  as  intelligence 
technician  positions  in  which  a  majority 
of  the  incumbent's  time  is  spent  in 
advising,  administering,  supervising,  or 
performing  work  in  the  collection, 
processing,  analysis,  production, 
evaluation,  interpretation, 
dissemination,  or  estimation  of 
intelligence  information  or  in  the 
planning,  programming,  and 
management  of  intelligence  resources. 

(e)  Uniformed  Services  University  of 
the  Health  Sciences.  (1)  Positions  of 
Dean,  Associate  Dean,  Assistant  Dean, 
faculty  members,  postdoctoral  fellows, 
research  associates,  senior  research 
associates,  and  visiting  scientists. 

(2)  Positions  established  to  perform 
work  on  projects  funded  from  grants. 

(f)  National  Defense  University.  (1) 
Not  to  exceed  16  positions  of  senior 
policy  analyst,  GS-15,  at  the  strategic 
Concepts  Development  Center.  Initial 
appointments  to  these  positions  may  not 
exceed  6  years,  but  may  be  extended 
thereafter  in  1-,  2-,  or  3-year  increments, 
indefinitely. 

(g)  Defense  Communications  Agency. 
(1)  Not  to  exceed  10  positions  at  grades 
GS-lO/lS  to  staff  and  support  the  Crisis 
Management  Center  at  the  White  House. 

[h)  Defense  Systems  Management 
College,  Fort  Belvoir,  Va. 

(1)  The  Provost  and  professors  in 
grades  GS-13  through  IS. 

Section  213.3107   Department  of  the 
Army 

(a)  General.  (1)  Not  to  exceed  30 
positions  on  the  faculty  and  stafi  which 
are  classified  in  the  GS-1700 
occupational  group  and  the  GS-1410 
Librarian  series,  located  at  the  U.S. 
Army  Russian  Institute,  Garmisch 
Germany,  and  the  U.S.  Army  Foreign 
Language  Training  Center  Eiut)pe, 
Munich,  Germany. 

(b)  Aviation  Systems  Command.  (1) 
One  scientific  and  professional  research 
position  in  the  U.S.  Army  Research  and 
Technology  Laboratories,  the  duties  of 
which  require  specific  knowledge  of 
aviation  technology  in  non-allied 
nations. 


(c)  Corps  of  Engineers.  [1)  [Reserved] 
(2)  Nonsupervisory  trades,  crafts,  and 

manual  labor  positions  at  grades  WG-6 
and  below  on  survey,  construction, 
short-term  maintenance,  or  floating- 
plant  operations,  where  because  of 
turnover,  lack  of  housing  facilities, 
mobihty  of  work  site,  or  remoteness  of 
personnel  servicing  facilities,  an 
adequate  labor  force  can  be  recruited 
only  by  immediate  gate  hiring  on  a  local 
basis.  This  authority  can  be  used  only 
when  OPM  has  determined  that  it  is 
specifically  applicable  to  a  given 
situation;  ordinarily,  it  will  not  be  used 
for  employment  in  OPM  central  office, 
regional,  and  branch  office  cities  or  in 
cities  where  there  is  a  local  OPM  area 
office  to  service  the  employing 
establishment. 

(d)  US.  Military  Academy.  West 
Point,  New  York.  (1)  Civilian  professors, 
instructors,  teachers  (except  teachers  at 
the  Children's  School),  Cadet  Social 
Activities  Coordinator,  chapel  organist 
and  choir-master.  Director  of 
Intercollegiate  Athletics,  Associate 
Director  of  Intercollegiate  Athletics, 
Facility  Manager,  Building  Manager, 
three  Physical  Therapists  (Athletic 
Trainers),  Associate  Director  of 
Admissions  for  Plans  and  Programs, 
Deputy  Director  of  Alumni  Affairs;  and 
librarian  when  filled  by  an  officer  of  the 
Regular  Army  retired  from  active 
service,  and  the  military  secretary  to  the 
Superintendent  when  filled  by  a  U.S. 
Military  Academy  graduate  retired  as  a 
regular  commissioned  officer  for 
disability. 

(e)  US.  Army  School  of  the  Americas. 
Fort  Benning,  Georgia.  (1)  Positions  of 
Translator  (Typing),  GS-1040-5/9.  and 
Supervisory  Translator,  GS-1040-11.  No 
new  appointments  may  be  made  under 
this  authority  after  December  31, 1985. 

(f)  Central  Identification  Laboratory. 
(1)  One  position  of  Scientific  Director, 
GM-19(>-15,  and  four  positions  of 
Forensic  Scientist,  GM-190-14.  Initial 
appointment  to  these  positions  is  NTE 
3-5  years,  with  provision  for  indefinite 
numbers  of  renewals  in  1-,  2-,  or  3-year 
increments. 

(g)  Defense  Language  Institute.  (1)  All 
positions  on  the  faculty  and  staff  which 
are  classified  in  the  GS-1700 
occupational  group,  the  GS-1040 
Language  Specialist  series,  and  the  GS- 
303  Bilingual  Clerk  series,  that  require 
either  a  proficiency  in  a  foreign 
language  or  a  knowledge  of  foreign 
language  teaching  methods. 

(h)  Army  War  College,  Carlisle 
Barracks,  Pa.  (1)  Five  positions  of 
Educational  Specalist  for  employment  of 
not  to  exceed  1  year  Provided,  that  such 
employment  may,  with  the  prior 
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approval  of  OPM,  be  extended  for  not  to 
exceed  one  additional  year. 

(2)  Nine  senior  policy  analyst 
positions,  GS-14/15,  at  the  Strategic 
Studies  Institute,  Anny  War  CoDege, 
with  appointments  to  be  made  initially 
for  up  to  3  yt»n  and  thereafter 
extended  annually  if  needed. 

(3)  Five  rewaich  oriented  faculty 
positions.  GS-14/15.  with  die  U.S.  Army 
War  CoUege,  at  Carlisle  Barracks, 
Penn^hrania.  with  appointments  to  be 
made  initially  for  up  to  3  years  and 
thereafter  extended  annually  if  needed. 

(i)  (Reserved) 

(i)  us.  Military  Academy  Preparatory 
School,  Fort  A4onnumth,  New  Jersey.  (1) 
Positions  of  Academic  Director, 
Department  Head  and  Instructor. 

Section  213.3108    Department  of  the 
Navy 

(a)  General.  (1)  (Reserved) 

(2)  PositioBB  iA  Student  Pharmacist  for 
temporary,  part-time,  or  intermittent 
employment  in  U.S.  naval  regional 
medical  centers,  hospitals,  clinics  and 
departments  when  filled  by  students 
who  are  enrolled  in  an  approved 
pharmacy  program  in  a  participating 
non-Federal  institution,  and  whose 
compensation  is  fixed  under  5  U.S.C 
5351-54.  Employment  under  this 
authority  may  not  exceed  one  year. 

(3)  [Reserved] 

(4)  Not  to  exceed  50  positions  of 
resident-in-training  at  U.S.  naval 
regional  medical  centers,  hospitals,  and 
dispensaries  which  have  residency 
training  programs,  when  Blled  by 
residents  assigned  as  affiliates  for  part 
of  their  training  from  non-federal 
hospUals.  Assignments  shall  be  on  a 
temporary  (full-time  or  part-time]  or 
intermittent  basis,  shall  not  amount  to 
more  than  6  months  for  any  person,  and 
shall  be  applied  only  to  persons  whose 
compensation  is  fixed  under  5  U.S.C. 
5351-54. 

(5)  [Reserved] 

(6)  Positions  of  Student  Operating 
Room  Tedutician  for  temporary,  part- 
time  or  intermittent  employment  in  U.S. 
naval  regional  mechcal  centers  and 
hospitals,  when  filled  by  students  who 
are  enroUed  in  an  approved  operating 
room  technician  program  in  a 
participating  non-Federal  institution, 
whose  compensation  is  fixed  under  5 
U.S.C.  5351-54.  Employment  under  this 
authority  may  not  exceed  1  year. 

(7)  Positions  of  student  social  worker 
for  temporary,  part-time,  or  intermittent 
employment  in  U.S.  naval  regional 
medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  bona  fide 
students  enroDed  in  academic 
institutions:  Provided,  that  the  work 
performed  in  the  agency  is  to  be  used  by 


the  student  as  a  basis  for  completing 
certain  academic  requirements  by  such 
educationeil  institution  to  qualify  for  a 
graduate  degree  in  social  woric.  This 
authority  shall  be  apphed  only  to 
students  whose  compensation  is  fixed 
under  5  U.S.C.  5351-54. 

(8)  Positions  of  student  practical  nurse 
for  temporary,  part-time,  or  intermittent 
employment  in  U.S.  naval  regional 
medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  trainees 
enrolled  in  a  non-Federal  institution  in 
an  approved  program  of  educational  and 
clinical  training  which  meets  the 
requirements  for  licensing  as  a  practical 
nurse.  This  authority  shaU  be  applied 
only  to  trainees  whose  compensation  is 
fixed  uiHier  5  U.S.C.  53S1-54. 

(9)  [Reserved] 

(10)  Positions  of  medical  technology 
intern  in  U.S.  naval  regional  medical 
centers,  hospitals,  and  dispensaries, 
when  filled  by  students  enrolled  in 
approved  programs  of  training  in  non- 
Federal  institutions.  Employment  under 
this  authority  may  be  filled  on  a  full- 
time,  part-time,  or  intermittent  basis  but 
may  not  exceed  1  year.  This  authority 
shall  be  api^ied  only  to  students  whose 
compensation  is  fixed  under  5  U.S.C. 
5351-54. 

(11)  Positions  of  medical  intern  at  U.S. 
naval  regional  medical  centers, 
hospitals,  and  dispensaries,  when  filled 
by  persons  who  are  serving  medical 
internships  at  participating  non-Federal 
hospitals  and  whose  compensation  is 
fixed  under  5  U.S.C.  5351-54. 
Employment  under  this  authority  may 
not  exceed  1  year. 

(12)  Positions  of  student  speech 
pathologist  at  U.S.  naval  regional 
medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  persons 
who  are  enrolled  in  participating  non- 
Federal  institutions  and  whose 
compensation  is  fixed  under  5  U.S.C. 
5351-54.  Employment  under  this 
authority  may  not  exceed  1  jrear. 

(13)  Positions  of  student  dental 
assistant  in  U.S.  naval  dental  centers, 
clinics,  and  departments,  when  filled  by 
students  who  are  enrolled  in  an 
approved  dental  assistant  program  in  a 
participating  non-Federal  institution, 
and  whose  compensation  is  fixed  under 
5  U.S.C.  5351-54.  Employment  under  this 
authority  may  not  exceed  1  year. 

(14)  [Reserved] 

(15)  Marine  positions  assigned  to  a 
coastal  or  seagoing  vessel  c^erated  by  a 
naval  activity  for  research  or  training 
purposes. 

(b)  Naval  Academy,  Naval 
Postgraduate  School,  and  Naval  War 
College.  (1)  Professors,  instructors,  and 
teachers;  the  Director  of  Academic 
Planning,  Naval  Postgraduate  School; 


and  the  librarian,  organist-choirmaster, 
registrar,  the  dean  of  admissions,  and 
social  counselors  at  the  Naval  Academy. 

(c)  Chief  of  Naval  Operationt,  (1)  One 
position  at  grade  GS-12  or  above  that 
will  provide  technical,  managerial,  or 
administrative  support  on  highly 
classified  functions  to  the  Deputy  Chief 
of  Naval  Operations  (Plans,  PoUcy,  and 
Operations). 

(d)  Military  Sealift  Command.  (1)  All 
positions  on  vessels  operated  by  the 
Military  Sealift  Command. 

(e)  Pacific  AUsaile  Range  Facility, 
Barking  Sandt,  Hawaii. 

(1)  All  positi(»is.  This  authority 
api^s  (Hily  to  positions  that  must  be 
filled  pending  final  decision  on 
contracting  of  Facility  operations.  No 
new  appointments  may  be  made  under 
this  auftority  after  July  29. 1988. 

(f)  [Reserved] 

(g)  Office  of  Naval  Research.  (1)  Not 
to  exceed  five  positions  of  Liaison 
Scientists.  GS-13/15.  in  the  Naval 
Research  Branch  Office  in  Japan,  when 
filled  by  research  scientists  who  have 
specialized  expesience  in  scientific 
disciplines  of  current  interest  to  the 
Depsirtment  and  who  have  a 
demonstrated  abihty  to  deal  with  the 
Japanese  scientific  community  in  fteir 
disciplines.  An  appointment  under  this 
authority  may  be  made  initially  for  a 
period  not  to  exceed  2  years.  With  the 
prior  approval  of  OPM,  total 
employment  under  this  authority  may  be 
for  as  long  as  3  years. 

Section  2133109    Department  of  the  Air 
Force 

(a)  Office  of  the  Secretary.  (1)  One 
Special  Assistant  in  the  Office  of  the 
Secretary  of  the  Air  Force.  This  position 
has  advisory  rather  than  operating 
duties  except  as  operating  or 
administrative  respomibib'ties  may  be 
exercised  in  connection  with  the  pilot 
studies. 

(b)  General.  (1)  Professional, 
technical,  managerial  and 
administrative  positions  supporting 
space  activities,  when  approved  by  the 
Secretary  of  the  Air  Force. 

(2)  Sixty-five  positions  engaged  in 
interdepartmental  defense  projects 
involving  scientific  and  technical 
evaluations. 

(c)  Not  to  exceed  20  professional 
positions,  G5-11  through  GS-15,  in 
Detachments  6  and  51,  SM-ALC,  Norton 
and  McClellan  Air  Force  Bases, 
California,  which  will  provide  logistic 
support  management  to  specialized 
research  and  development  projects. 

(d)  U.S.  Air  Force  Academy,  Colorado. 
(1)  Positions  of  Cadet  Hostesses, 
Instructors  in  Physical  Education, 
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Instructors  in  Music  (choirmasters),  one 
Training  Instructor  (Parachuting),  one 
Training  Instructor  (Code  of  Conduct 
and  Evasion),  and  two  Physical 
Therapists  (Athletic  Trainers). 

(e)  Not  to  exceed  five  positions,  GS-12 
through  GS-15,  in  the  Specialized 
Management  Office  (WR-ALC/QL)  at 
Robins  Air  Force  Base,  Georgia,  which 
will  provide  logistic  support 
management  staff  guidance  for  highly 
sensitive  and  high  priority  programs  and 
projects.  Employment  under  this 
authority  is  not  to  exceed  May  30, 1988. 

(f)  Air  Force  Office  of  Special 
Investigations.  (1)  Not  to  exceed  250 
positions  of  Criminal  Investigators/ 
Intelligence  Research  Specialists,  GS-5 
through  GS-15. 

(g)  Not  to  exceed  eight  positions,  GS- 
12  through  15,  in  Headquarters  Air  Force 
Logistics  Command,  DCS  Materiel 
Management,  Office  of  Special 
Activities,  Wright  Patterson  Air  Force 
Base,  Ohio,  which  will  provide  logistic 
support  management  staff  guidance  to 
classified  research  and  development 
projects. 

(h)  [Reserved] 

(i)  Air  Force  Institute  of  Technology, 
Wright-Paterson  Air  Force  Base.  Ohio. 
(1)  Civilian  deans  and  professors. 

(j)  Air  Force  Logistics  Command  (1) 
One  Supervisory  Logistics  Management 
Specialist.  GM-346-14,  in  Detachment  2. 
2762  Logistics  Management  Squadron 
(Special),  Greenville,  Texas. 

Section  213.3110   Department  of  Justice 

(a)  General.  (1)  Deputy  U.S.  Marshals 
employed  on  an  hourly  basis  for 
intermittent  service. 

(2)  [Reserved] 

(3)  U.S.  Marshal  in  the  Virgin  Islands. 

(b)  Immigration  and  Naturalization 
Service.  (1)  Not  to  exceed  3,500 
positions  at  grades  GS-15  and  below 
engaged  in  planning  for  and 
implementing  the  processing  of  claims 
for  resident  status  which  may  be 
submitted  by  aliens  already  in  the 
United  States  as  authorized  by 
immigration  control  and  reform 
legislation.  New  appointments  under 
this  authority  may  not  be  made  after 
December  31, 1990. 

(c)  Drug  Enforcement  Administration. 
(1)  (Reserved) 

(2)  One  hundred  and  fifty  positions  of . 
Intelligence  Research  Agent  and/ or 
Intelligence  Operation  Specialist  in  the 
GS-132  series,  grades  GS-O  through  GS- 
15. 

(3)  Not  tu  exceed  200  positions  of 
Criminal  Investigator  (Special  Agent). 
New  appointments  may  be  made  under 
this  authority  only  at  grades  GS-7/11.    ■ 


Section  213.3112    Department  of  the 
Interior. 

(a)  General.  (1)  Technical, 
maintenance,  and  clerical  positions  at  or 
below  grades  GS-7,  WG-10.  or 
equivalent  in  the  field  service  of  the 
Department  of  the  Interior,  when  filled 
by  the  appointment  of  persons  who  are 
certified  as  maintaining  a  permanent 
and  exclusive  residence  within,  or 
contiguous  to,  a  field  activity  or  district, 
and  as  being  dependent  for  livelihood 
primarily  upon  employment  available 
within  the  field  activity  of  the 
Department. 

(2)  All  positions  on  Government- 
owned  ships  or  vessels  operated  by  the 
Department  of  the  Interior. 

(3)  Temporary  or  seasonal  caretakers 
at  temporarily  closed  camps  or 
improved  areas  to  maintain  grounds, 
buildings,  or  other  structures  and 
prevent  damages  or  theft  of  Government 
property.  Such  appointments  shall  not 
extend  beyond  130  working  days  a  year 
without  the  prior  approval  of  0PM. 

(4)  Temporary,  intermittent,  or 
seasonal  field  assistants  at  GS-7,  or  its 
equivalent,  and  below  in  such  areas  as 
forestry,  range  management,  soils, 
engineering,  fishery  and  wlldhfe 
management,  and  with  surveying 
parties.  Employment  under  this 
authority  may  not  exceed  180  working 
days  a  year. 

(5)  Temportuy  positions  established  in 
the  field  service  of  the  Department  for 
emergency  forest  and  range  fire 
prevention  or  suppression  and  bUster 
rust  control  for  not  to  exceed  160 
working  days  a  year  Provided,  that  an 
employee  may  woric  as  many  as  220 
working  days  a  year  when  employment 
beyond  180  days  is  required  to  cope 
with  extended  fire  seasons  or  sudden 
emergencies  such  as  fire,  flood,  storm,  or 
other  unforeseen  situations  involving 
potential  loss  of  life  or  property. 

(6)  Persons  employed  in  field 
positions,  the  work  of  which  is  financed 
jointly  by  the  Department  of  the  Interior 
and  cooperating  persons  or 
organizations  outside  the  Federal 
service. 

(7)  All  positions  in  the  Bureau  of 
Indian  Affairs  and  other  positions  in  the 
Department  of  the  Interior  directly  and 
primarily  related  to  providing  services 
to  Indians  when  filled  by  the 
appointment  of  Indians.  The  Secretary 
of  the  Interior  is  responsible  for  defining 
the  term  "Indian." 

(8)  Temporary,  intermittent,  or  season 
positions  at  GS-7  or  below  in  Alaska,  as 
follows:  Positions  in  non-professional 
mining  activities,  such  as  those  of 
drillers,  miners,  caterpillar  operators, 
and  samplers.  Employment  under  this 


authority  shall  not  exceed  180  working 
days  a  year  and  shall  be  appropriate 
only  when  the  activity  is  carried  on  in  a 
remote  or  isolated  area  and  there  is  a 
shortage  of  available  candidates  for  the 
positions. 

(9)  Temporary,  part-time,  or 
intermittent  employment  of  mechanics, 
skilled  laborers,  equipment  operators 
and  tradesmen  on  construction,  repair, 
or  maintenance  work  not  to  exceed  180 
working  days  a  year  in  Alaska,  when 
the  activity  is  carried  on  in  a  remote  or 
isolated  area  and  there  is  a  shortage  of 
available  candidates  for  the  positions. 

(10)  Seasonal  airplane  pilots  and 
airplane  mechanics  in  Alaska,  not  to 
exceed  180  working  days  a  year. 

(11)  Temporary  staff  positions  in  the 
Youth  Conservation  Corps  Centers 
operated  by  the  Department  of  the 
Interior.  Employment  under  this 
authority  shall  not  exceed  11  weeks  a 
year  except  with  prior  approval  of  0PM. 

(12)  Positions  in  the  Youth 
Conservation  Corps  for  which  pay  is 
fixed  at  the  Federal  minimum  rate. 
Employment  under  this  authority  may 
not  exceed  10  weeks. 

(b)  (Reserved) 

(c)  Indian  Arts  and  Crafts  Board.  (1) 
The  Executive  Director. 

(d)  [Reserved] 

(e)  Office  of  the  Assistant  Secretary. 
Territorial  and  International  Affairs.  (1) 
[Reserved] 

(2)  Not  to  exceed  four  positions  of 
Territorial  Management  Interns,  grades 
GS-5,  GS-7,  or  GS-9,  when  filled  by 
territorial  residents  who  are  U.S. 
citizens  from  the  Virgin  Islands  or 
Guam;  U.S.  nationals  from  American 
Samoa;  or  in  the  case  of  the  Northern 
Marianas,  will  become  U.S.  citizens 
upon  termination  of  the  U.S.  trusteeship. 
Employment  under  this  authority  may 
not  exceed  6  months. 

(3)  [Reserved] 

(4)  Special  Assistant  to  the  Governor 
of  AJnerican  Samoa  who  perform 
speciahzed  administrative,  professional, 
technical,  and  scientific  duties  as 
members  of  his  or  her  immediate  staff. 

(f)  National  Park  Service.  (1)  Park 
Ranger  positions  (appropriate 
specializations)  at  salaries  equivalent  to 
GS-2  through  GS-5  to  perform  practical 
and  technical  work  supporting  the 
management  of  Park  Service  areas  and 
resources  in  the  functional  areas  of 
interpretation,  resources  management, 
visitor  protection,  and  visitor  services; 
and  positions  at  salaries  equivalent  to 
grades  GS-O  and  GS-7  in  which  the 
duties  are  supervisory  or  consist  of 
highy  specialized  technical  work  in 
support  of  National  Park  Service 
operations  in  the  functional  areas 
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delineated  above.  Tbe  total  number  of 
Park  Ranger  and  Park  Technician 
poaitions  at  salaries  equivalent  to  GS-6 
and  GS-7  excepted  under  this  paragraph 
shall  not  exceed  200.  Employment  under 
this  paragraph  is  limited  to  persons  who 
meet  the  qu^fication  standards  for 
each  salary  level  which  have  been 
agreed  upon  by  CWM  and  the 
Departmrai  These  standards  include  as 
a  mirarann  the  following  number  of 
previom  seasons'  experience  at  a  salary 
equrvrient  to  the  next  lower  grade  or 
equrvalent  experience  in  a  Federal, 
State,  or  local  park: 

(i)  For  IGS-7:  Two  seasons  at  IGS-6 
level  in  the  National  Park  Service. 

(ii)  For  ICS-6:  Two  seasons  at  IGS-S 
level  in  the  National  Park  Service. 

(iii)  For  IGS-&  One  seraon  at  IGS-4 
level  or  its  e^valeat  in  eiqwrieaca. 

(iv)  For  IGS-4:  One  season  at  IGS-3 
level  or  its  eqahrcknt  in  experience. 

(v)  For  IGS-3:  One  seawa  at  lGS-2 
level  or  Hs  equnraleot  ia  expcrieaoe. 

Emplfl^rment  under  tins  paragraph 
shaU  be  oi^  for  duty  that  is  temporary, 
intermittent,  or  seasonal,  and  no  person 
shall  be  employed  by  the  aame 
appointing  office  in  tbe  National  Park 
Service  under  this  pora^nph  or  a 
combination  of  this  and  any  other 
excepting  authorities  in  excess  of  180 
working  daya  a  year. 

(2)  [Reserved] 

(3)  Seven  fiill-thne  permanent  and  31 
temporary,  part-time,  or  intermittent 
positions  ia  Uie  Redwood  National  Park, 
California,  whidi  are  needed  for 
rehabilitatioD  of  the  park,  as  provided 
by  Pub.  1.95-250. 

(4)  One  Special  Representative  of  the 
Director. 

(g)  Bureau  of  Reclamation.  (1) 
Appraisers  and  examinera  employed  on 
a  temporary,  intermittent,  or  part-time 
basis  on  special  valuation  or 
prospective-entrymen-review  projects 
where  knowled^  of  local  values  or 
condition*  or  otber  specialized 
qualifications  not  possessed  by  regular 
Biu*eaB  empkiyees  arc  requii»d  for 
successful  results.  Eaplojnnent  under 
this  provision  sbaH  not  exceed  130 
woridng  days  a  year  in  any  iniiivi<faial 
case:  Pwnded,  that  s«ufa  empioyment 
may.  with  prior  approval  of  OPiA,  be 
extended  fw  not  to  ecceed  an  additional 
50  working  days  in  any  single  year. 

^}  Office  of  the  Dept^Atngtcmt 
Secreioryfar  Territorial  Affairs,  fl) 
Positions  of  Territorial  Management 
Interns,  GS-6.  when  filled  by  persons 
selected  by  fln  GoverraneBt  of  the  Trust 
Territory  of  (he  Pacific  Isiaads.  No 
appointment  may  extend  beyond  1  year. 


Section  213.3113    Department  of 
Agriculture 

(a)  General.  [1]  Agents  employed  in 
field  positions  the  work  of  which  is 
financed  jointly  by  the  Department  and 
cooperating  persons,  organizations,  or 
governmental  agencies  outside  the 
Federal  service.  Except  for  positions  for 
which  selection  is  jointly  made  by  the 
Department  and  the  cooperating 
organization,  this  authority  is  not 
applics^le  to  positions  in  the 
A^cultural  Research  Service  or  the 
Statistical  Reporting  Service.  This 
authority  is  not  applicable  to  the 
following  positions  in  the  Agricultural 
Maricettng  Service:  Agricultural 
Commodity  grader  (grain)  and  (meat), 
(poultry],  and  (dairy)  agricultural 
commodity  aid  (gram),  and  tobacco 
inspection  positions. 

(2H4)  [Reserved] 

(5)  Ten4KH'ary,  intemattent,  or 
seasonal  m^loyment  in  the  field  service 
of  the  Department  in  positions  at  and 
below  GS-7  and  WG-lfl  in  the  following 
types  of  positions:  Field  aaotstaats  for 
subfyofessiooal  services;  caretakers  at 
temporarily  closed  camps  or  inproved 
areas;  forest  worker*  engaged  primarily 
for  fire  prevention  or  smuneswon 
activities  and  other  forest  woricers 
employed  at  headquarters  other  than 
forest  supervisor  and  regional  offices: 
State  performance  assistants  in  the 
Agricaltnral  Stabiteation  and 
Conservation  Service;  agricoltairal 
helpers,  hdper-leaders.  and  workers  in 
the  Agricnttiiral  Research  Service  and 
the  Animal  and  Plant  Healtb  Inspection 
Service;  and  sobjcct  to  prior  Onsi 
approval  granted  in  the  calendar  year  in 
which  the  appomtment  is  to  be  made, 
other  clerical  trades,  crafts,  and  manual 
labor  positioas.  Total  ea^ikiyment  under 
this  onbparagraph  nay  not  estceed  180 
working  days  in  a  service  year. 
Provided,  that  an  employee  may  work 
as  many  as  220  working  days  in  a 
service  year  when  employment  beyond 
180  days  is  required  to  cope  with 
extended  fire  seasons  or  sudden 
emergencies  such  as  fire,  flood,  storm,  or 
other  unforeseen  situations  invohoog 
potential  loss  of  life  or  property.  This 
paragraph  does  not  cover  trades,  crafts, 
and  manual  tabor  positions  covered  by 
paragraphs  (i)  and  (m)  of  t  213.3102. 

(^[Reserved] 

(7)  Not  to  exceed  34  Program 
Assistants,  whose  experience  acquired 
in  positions  excepted  firm  the 
competitive  civi)  service  in  the 
administration  of  agricnltnral  programs 
at  the  State  level  it  needed  by  the 
Department  for  the  more  efficient 
administration  of  its  programs.  No  new 


appointment  may  be  made  under  this 
authority  after  December  31, 1985. 

(b)  [Reserved] 

(c)  Forest  Service.  (1)  [Reserved] 
(2)  Positions  in  Alaska  of  Laborers, 

Boat  Operators,  Mechanics,  Equipment 
Operators,  and  Carpenters  whose  duties 
require  the  operation  of  boats  in  coastal 
waters  and/or  the  establishment  and 
maintenance  of  work  campis  in  remote 
areas. 

(d)  Agricultural  Stabiliiation  and 
Conservation  Service. 

(1)  Not  to  exceed  24  positions  of 
Agricultural  Program  Specialist  GS- 
1145-7/12,  engaged  in  conversion  cS 
ASCS'  directives  and  information 
system  to  a  comirfctdy  automated 
format.  Appointments  to  these  positions 
may  be  made  initially  at  (he  GS-7/11 
levels  and  may  not  exceed  September 
30. 1989. 

(2)  Members  of  State  Coannrttees: 
Provided,  that  enploynMnt  under  this 
authority  shall  be  finHed  to  teaporary 
intermittent  (WAE)  positiaas  whose 
principal  duties  nvoive  administering 
farm  programs  within  the  State 
consistent  with  legislative  and 
Departmental  requirements  and 
reviewing  natioaal  prooedacs  uid 
policies  Un  adaptation  at  State  and  local 
levds  within  establiriied  pass— eters. 
Individual  appointments  mder  dus 
audiority  are  for  1  year  and  nny  be 
extended  only  hijf  the  Secretary  of 
Agriculture  or  kto  designee.  Members  of 
State  Committees  serve  at  the  pleasure 
of  the  Secretary. 

(e)  Farmers  Hoeae  AAninistrotion.  (1) 
(Reserved) 

(2)  County  committeemen  to  consder, 
recommend,  and  advise  with  respect  to 
the  Farmers  Home  Administration 
program. 

(3)  Temporary  positions  whose 
principal  daties  hwolve  the  making  and 
servicing  of  natural  disaster  emergency 
loans  pursuant  to  ciurent  statutes 
authorizing  natural  disaster  emergency 
loans.  Appoiataents  under  this 
provision  shall  not  exceed  1  year  unless 
extended  for  one  additional  period  not 
to  exceed  1  year,  but  may,  with  prior 
approval  of  OPM.  be  fartiter  extended 
for  additional  periods  not  to  exceed  1 
year  each. 

{4]-{5)  [Reserved] 

(6)  Professional  and  clerical  positions 
in  the  Trust  Territory  of  the  Pacific 
Islands  when  occiqried  by  indigenous 
residents  of  the  Territory  to  provide 
financial  assistance  pursuant  to  current 
authorizing  statutes. 

(f)  Agricultural  Mariceting  Service.  (1) 
Positions  of.  Agricultural  Commodity 
Graders.  Agricultural  Commodity 
Technicians,  and  A^cultnral 
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Commodity  Aids  at  grades  GS-9  and 
below  in  the  tobacco,  dairy,  and  poultry 
conunodities;  Meat  Acceptance 
Specialists,  CS-11  and  below;  Clerks  at 
grades  G&-4  and  below;  and  Laborers 
under  the  Wage  System.  Employment 
under  this  authority  is  limited  to  either 
1280  hours  or  180  days  in  a  service  year. 
(Until  December  31, 1987,  Meat 
Acceptance  Specialists  engaged  in  work 
required  by  the  Food  Security  Act  of 
1985  may  be  employed  without  regard  to 
the  hour  limitation.) 

(2)  Positions  of  Agricultural 
Commodity  Graders,  Agricultural 
Commodity  Technicians,  and 
Agricultural  Commodity  Aids  at  grades 
GS-11  and  below  in  the  cotton,  raisin, 
and  processed  fruit  and  vegetable 
commodities.  Employment  imder  this 
authority  may  not  exceed  180  days  in  a 
service  year.  In  unforeseen  situations 
such  as  bad  weather  or  crop  conditions, 
imanticipated  plant  demands,  or 
increajied  imports,  employees  may  work 
up  to  240  days  in  a  service  year.  Cotton 
Agricultural  Commodity  Graders,  GS-5. 
may  be  employed  as  trainees  for  the 
first  appointment  for  an  initial  period  of 
6  months  for  training  without  regard  to 
the  service  year  limitation. 

(3)  Milk  Maiicet  Administrators. 

(4J  All  positions  on  the  staffs  of  Milk 
Market  Administrators. 

(8)-(i)  [Reserved] 

(j)  Food  and  Nutrition  Service.  (1) 
(Reserved) 

(2)  Three  hundred  fifty  positions  of 
food  assistance  program  specialist,  GS- 
5/7.  under  the  Child  Nutrition  Simmier 
Feeding  Program,  for  temporary 
employment  not  to  begin  before  March  1 
and  not  to  exceed  September  30  of  each 
year,  on  a  full-time,  part-time,  or 
intermittent  basis. 

(k)  (Reserved) 

(1)  Food  Safety  and  Inspection 
Service.  (l)-(2)  {Reserved] 

(3)  Positions  of  meat  and  poultry 
inspectors  (veterinarians  at  GS-11  and 
below  and  nonveterinarians  at 
indefinite  employment  for  the  duration 
of  each  decennial  census  for  key 
employees  located  at  the  Master  District 
offices  (MDO)  and  Processing  Offices 
(PO):  Provided,  That  temporary,  part- 
time  employment  of  the  nature 
described  in  (1)  above  will  be  for 
periods  not  to  exceed  1  year;  and  that 
such  appointments  may  be  extended  for 
additional  periods  of  not  to  exceed  1 
year  each;  but  that  prior  office  approval 
is  required  for  extension  of  total  service 
beyond  2  years. 

(2)  Ciurent  Program  Interviewers 
employed  on  an  intermittent  or  part-time 
basis  in  the  field  service. 

(3)  Not  to  exceed  20  professional  and 
scientific  positions  at  grades  GS-9 


through  GS-12  filled  by  participants  in 
the  ASA  research  trainee  program. 
Employment  of  any  individual  under  this 
authority  may  not  exceed  2  years. 

(e)-(h)  [Reserved] 

(i)  Office  of  the  Under  Secretary  for 
International  Trade.  (10  Thirty  positions 
at  GS-12  and  above  in  specialized  fields 
relating  to  international  trade  or 
commerce  in  units  under  the  jurisdiction 
of  the  Under  Secretary  for  International 
Trade.  Incumbents  vdll  be  assigned  to 
advisory  rather  than  to  operating  duties, 
except  as  operating  and  administrative 
responsibility  may  be  required  for  the 
conduct  of  pilot  studies  or  special 
projects.  Employment  under  this 
authority  will  not  exceed  2  years  for  an 
individual  appointee. 

(2)  Not  to  exceed  40  positions  of 
Managers  and  Deputy  Managers  of 
International  Trade  Fairs  and  Exhibit 
Programs  in  appropriate  grades  below 
GS-11)  for  employment  on  a  temporary, 
intermittent  or  seasoned  basis,  not  to 
exceed  1.280  hours  a  year. 

(m)  Federal  Grain  Inspection  Service. 
(1)  One  hundred  and  fifty  positions  of 
Agricultural  Commodity  Aid  (Grain), 
GS-2/4;  100  positions  of  Agricultural 
Commodity  Technician  (Grain),  GS-4/7; 
and  60  positions  for  Agricultural 
Commodity  Grader  (Grain),  GS-5/9,  for 
temporary  employment  on  a  part-time, 
intermittent  or  seasonal  basis  not  to 
exceed  1,280  hours  in  a  service  year. 

Section  213.3114  Department  of 
Commerce 

(a)  General.  (l)-(2)  [Reserved] 

(3)  Not  to  exceed  50  scientific  and 
technical  positions  whose  duties  are 
performed  primarily  in  the  Antarctic 
Incumbents  of  these  positions  may  be 
stationed  in  the  continental  United 
States  for  periods  of  orientation, 
training,  analysis  of  data,  and  report 
writing. 

(b)  Office  of  the  Secretary.  (1)  One 
position  of  Administrative  Assistant 
GS-301-8,  in  the  Office  of  Economic 
Affairs.  New  appointments  may  not  be 
made  after  March  30, 1979. 

(c)  (Reserved) 

(d)  Bureau  of  the  Census.  (1) 
Managers,  supervisors,  technicians, 
clerks,  interviewers,  and  enumerators  in 
the  field  service,  for  (1)  temporary,  part- 
time  or  intermittent  employment  in 
connection  with  major  economic  and 
demographic  censuses  or  with  surveys 
of  a  nonrecurring  or  noncyclical  nature; 
and  (2)  foreign  countries  when  the 
duties  require  a  considerable  portion  of 
the  employee's  time  to  be  spent  in 
foreign  countries. 

(3)  Not  to  exceed  30  positions  in 
grades  GS-12  through  GS-15,  to  be  filled 
by  persons  qualified  as  industrial  or 


marketing  specialists;  who  possess 
specialized  knowledge  and  experience 
in  industrial  production,  industrial 
operations  and  related  problems,  market 
structure  and  trends,  retail  and 
wholesale  trade  practices,  distribution 
channels  and  costs,  or  business 
financing  and  credit  practices  applicable 
to  one  or  more  of  the  current  segments 
of  U.S.  industry  served  by  the  Under 
Secretary  for  International  Trade,  and 
the  subordinate  components  of  his 
organization  which  are  involved  in 
Domestic  Business  matters. 
Appointments  under  this  authority  may 
be  made  for  a  period  of  not  to  exceed  2 
years  and  may,  with  prior  approval  of 
OPM,  be  extended  for  an  additional 
period  of  2  years. 

(j)  National  Oceanic  and  Atmospheric 
Administration.  (1)  Subject  to  prior 
approval  of  OPM,  which  shall  be 
contingent  upon  a  showing  of 
inadequate  housing  facilities, 
meteorolc^cal  aid  positions  at  the 
following  stations  in  Alaska:  Barrow, 
Bethal,  Kotzebue,  McGrath.  Northway, 
and  St  Paul  Island. 

(2)  (Reserved) 

(3)  AH  civilian  positions  on  vessels 
operated  by  the  National  Ocean  Survey. 

(4)  Temporary  positions  required  in 
connection  with  the  surveying 
operations  of  the  field  service  of  the 
National  Ocean  Survey.  Appointment  to 
such  positions  shall  not  exceed  8  months 
in  any  one  calendar  year. 

(k)  [Reserved] 

(1)  National  Telecommunication  and 
Information  Administration.  (1) 
Seventeen  professional  positions  in 
grades  GS-13  through  GS-15. 

Section  213.3115  Department  of  Labor 

(a)  Office  of  the  Secretary.  (1) 
Chairman  and  five  members, 
Employees'  Compensation  Appeals 
Board. 

(2)  Chairman  and  eight  members, 
Benefits  Review  Board. 

(b)  Bureau  of  Labor  Statistics.  (1)  Not 
to  exceed  500  positions  involving  part- 
time  and  intermittent  employment  for 
field  survey  and  enumeration  work  in 
the  Bureau  of  Labor  Statistics.  This 
authority  is  applicable  to  positions 
where  the  salary  is  equivalent  to  GS-6 
and  below.  Employment  under  this 
authority  may  not  exceed  1,600  work 
hours  in  a  service  year.  No  new 
appointment  may  be  made  under  this 
authority  after  December  31, 1984. 

(c)  [Reserved] 

(d)  Employment  and  Training 
Administration.  (1)  Not  to  exceed  10 
positions  of  supervisory  manpower 
development  specialist  and  manpower 
development  specialist,  GS-7/15,  in  the 


32152 


Federal  Register  /  Vol.  53.  No.  163  /  Tuesday.  August  23.  1968  /  Notjces 


Division  of  Indian  and  Native  American 
Programs,  when  Riled  by  the 
appointment  of  persons  of  one-fourth  or 
more  Indian  blood.  These  positions 
require  direct  contact  with  Indian  tribes 
and  communities  for  the  development 
and  administration  of  comprehensive 
employment  and  training  programs. 

Section  213.3116    Department  of  Health 
and  Human  Services 

(a)  [Reserved] 

(b)  Public  Health  Service.  (1)  Not  to 
exceed  five  positions  a  year  of  Medical 
Technologist  Resident,  GS-644-7.  in  the 
Blood  Bank  Department,  CUnical  Center, 
of  the  National  Institutes  of  Health. 
Appointments  under  this  authority  will 
not  exceed  1  year. 

(2]  Positions  at  Government  sanatoria 
when  filled  by  patients  during  treatment 
or  convalescence. 

(3)  All  positions  in  the  Public  Health 
Service  Hospital,  Carville,  La. 

(4)  Positions  concerned  with  problems 
in  preventive  medicine  financed  or 
participated  in  by  the  Department  of 
Health  and  Human  Services  and  a 
cooperating  State,  county,  municipality, 
incorporated  organization,  or  an 
individual  in  which  at  least  one-half  of 
the  expense  is  contributed  by  the 
cooperating  agency  either  in  salaries, 
quarters,  materials,  equipment,  or  other 
necessary  elements  in  the  carying  on  of 
the  woric 

(5)  Medical  and  dental  interns, 
extems,  and  residents;  and  student 
nurses. 

(6]  Positions  of  scientific,  professional, 
or  technical  nature  when  filled  by  bona 
fide  students  enrolled  in  academic 
institutions:  Provided,  that  the  v/oxk 
performed  in  the  agency  is  to  be  used  by 
the  student  as  a  basis  for  completing 
certain  academic  requirements  required 
by  an  educational  institution  to  qualify 
for  a  scientific,  professional,  or  technical 
field.  This  authority  shaU  be  applied 
only  to  positions  with  compensation 
fixed  under  5  U.S.C.  5351-5356. 

(7)  Not  to  exceed  50  positions 
associated  with  health  screening 
programs  for  refugees. 

(8)  All  positions  in  the  Public  Health 
Service  and  other  positions  in  the 
Department  of  Health  and  Human 
Services  directly  and  primarily  related 
to  providing  services  to  Indians  when 
filled  by  the  appointment  of  Indians.  The 
Secretary  of  Health  and  Human  Services 
is  responsible  for  defining  the  term 
"Indian." 

(9)  Twelve  positions  of  Therapeutic 
Radiologic  Technician  Trainee  in  the 
Radiation  Oncology  Branch,  National 
Cancer  Institute.  Employment  under  this 
authority  shall  not  exceed  1  year  for  any 
individual.  This  authority  shall  be 


applied  only  to  positions  with 
compensation  fixed  under  5  U.S.C.  5351- 
5356. 

(10]  Health  care  positions  of  the 
National  Health  Service  Corps  for 
employment  of  any  one  individual  not  to 
exceed  4  years  of  service  in  health 
manpower  shortage  areas. 

(11]  Pharmacy  Resident  positions  at 
GS-7  in  the  National  Institutes  of 
Health's  Clinical  Center,  Pharmacy 
Department.  Employment  in  these 
positions  is  confined  to  graduates  of 
approved  schools  of  pharmacy  and  is 
limited  to  a  period  not  to  exceed  12 
months  pending  licensure. 

(12]  Hospital  Administration  Resident 
positions  at  GS-Q  in  the  National 
Institutes  of  Health's  Clinical  Center, 
Bethesda,  Maryland.  Employment  in 
these  positions  is  confined  to  graduates 
of  approved  hospital  or  health  care 
administration  programs  and  is  limited 
to  a  period  not  to  exceed  1  year. 

(13]  Not  to  exceed  30  positions  of 
Cancer  Control  Science  Associate  in  the 
Division  of  Cancer  Prevention  and 
Control,  National  Cancer  Institute, 
National  Institutes  of  Health,  for 
assignments  at  a  level  of  difficulty  and 
responsibiUty  at  or  equivalent  to  GS-ll/ 
13.  No  one  may  be  employed  under  this 
authority  for  more  than  3  years,  and  no 
more  than  10  appointments  will  be  made 
under  the  authority  in  any  1  yecu'. 

(14)  Not  to  exceed  30  positions  at 
grades  GS-ll /13  associated  with  the 
postdoctoral  training  program  for 
interdisciplinary  toxicologists  in  the 
National  Institute  of  Environmental 
Health  Sciences,  National  Institutes  of 
Health,  Research  Triangle  Park,  North 
Carolina. 

(c)  [Reserved] 

(d)  Social  Security  Administration.  (1) 
Six  positions  of  social  insurance 
representative  in  the  district  offices  of 
the  Social  Security  Administration  in  the 
State  of  Arizona  when  filled  by  the 
appointment  of  persons  of  one-fourth  or 
more  Indian  blood. 

(2]  Seven  positions  of  social  insurance 
representative  in  the  district  oflSces  of 
the  Social  Security  Administration  in  the 
State  of  New  Mexico  when  filled  by  the 
appointment  of  persons  of  one-fourth  or 
more  Indian  blood. 

(3]  Two  positions  of  social  insiu-ance 
representative  in  the  district  offices  of 
the  Social  Security  Administration  in  the 
State  of  Alaska  when  filled  by  the 
appointment  of  persons  of  one-fourth  or 
more  Alaskan  Native  blood  (Eskimos, 
Indians,  or  Aleuts]. 

(e)  [Reserved] 

(f)  The  President's  Council  on 
Physical  Fitness.  (1]  Four  staff 
assistants.  The  President's  Council  on 
Physical  Fitness. 


(g]-(i]  [Reserved] 

(j)  Health  Care  Financing 
Administration.  (1]  (Reserved] 

(2]  Not  to  exceed  10  professional 
positions,  GS-0  through  GS-15,  to  be 
filled  under  the  Health  Care  Financing 
Administration  Professional  Exchange 
Program.  Appointments  under  this 
authority  will  not  exceed  1  year. 

(k)  Office  of  the  Secretary.  (1) 
[Reserved] 

(2)  Not  to  exceed  10  positions  at 
grades  GS-g/l4  in  the  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation  filled  under  the  Policy 
Research  Associate  Program.  New 
appointments  to  these  positions  may  be 
made  only  at  grades  GS-g/l2. 
Employment  of  any  individual  under  this 
authority  may  not  exceed  2  years. 

Section  213.3117   Department  of 
Education 

(a)  Positions  concerned  with  problems 
in  education  financed  and  participated 
in  by  the  Department  of  Education  and  a 
cooperating  State  educational  agency,  or 
university  or  college,  in  which  there  is 
joint  responsibility  for  selection  and 
supervision  of  employees,  and  at  least 
one-half  of  the  expense  is  contributed 
by  the  cooperating  agency  in  salaries, 
quarters,  materials,  equipment,  or  other 
necessary  elements  in  the  carrying  on  of 
the  work. 

Section  213.3124    Board  of  Governors, 
Federal  Reserve  System 

(a)  All  positions. 

Section  213.3127    Veterans 
Administration 

(a)  Construction  Division.  (1) 
Temporary  construction  woiicers  paid 
from  "purchase  and  hire"  funds  and 
appointed  for  not  to  exceed  the  duration 
of  a  construction  project 

(b)  Not  to  exceed  400  positions  of 
rehabilitation  counselors,  GS-3  through 
GS-ll,  in  Alcoholism  Treatment  UniU 
and  Drug  Dependence  Treatment 
Centers,  when  filled  by  former  patients. 

(c]  [Reserved] 

(d]  Not  to  exceed  600  positions  at 
grades  GS-3  through  GS^ll,  involved  in 
the  Veterans  Administration  Vietnam 
Era  Veterans  Readjustment  Counseling 
Program.  No  one  may  serve  under  this 
authority  after  September  30, 1989. 

Section  213.3128    U.S.  Information 
Agency 

(a]  Office  of  Congressional  and  Public 
Liaison.  (1]  Two  positions  of  Liaison 
Officer  (Congressional),  GS-14. 

(b)  Five  positions  of  Supervisory 
International  Exchange  Officer 
(Reception  Center  Director),  GS-13  ana 
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GS-14.  located  in  USIA's  field  offices  of 
New  Orleans.  New  York,  Miami,  San 
Francisco  and  Honolulu.  Initial 
appointments  will  not  exceed  December 
31  of  the  calendar  year  in  which 
appointment  is  made  with  extensions 
permitted  up  to  a  maximum  period  of  4 
years. 

Section  213.3130    Securities  and 
Exchange  Commission 

(aHb)  [Reserved] 

(c)  Positions  of  accountant  and 
auditor.  GS-13  through  15.  when  filled 
by  persons  selected  under  the  SEC 
Accounting  Fellow  Program,  as  follows: 
(1)  Five  positions,  for  employment  of 
any  one  individual  not  to  exceed  2 
years;  and 

(2)  Two  additional  identical  positions, 
for  employment  of  any  one  individual 
not  to  exceed  90  days,  which  may  be 
used  to  provide  a  period  of  transition 
and  orientation  between  Fellowship 
appointments.  These  additional 
identical  positions  must  be  filled  by 
persons  who  either  have  completed  a  2- 
year  Fellowship  or  have  been  selected 
as  replacement  Fellows  for  a  2-year 
term.  Appointments  of  outgoing  Fellows 
under  ^s  authority  must  be  made 
without  a  break  in  service  of  1  workday 
following  completion  of  their  2-year 
terms;  incoming  Fellows  appointed 
under  this  provision  must  be  appointed 
to  2-year  Fellowships  without  a  break  in 
service  of  1  workday  following  their  90- 
day  appointment 

(d)  Positions  of  Economist,  GS-13 
through  15.  when  filled  by  persons 
selected  under  the  SEC  Economic 
Fellow  Program.  No  more  than  four 
positions  may  be  filled  under  this 
authority  at  any  one  time.  An  employee 
may  not  serve  under  this  authority 
longer  than  2  years  imless  selected 
under  provisions  set  forth  in  the 
Intergovernmental  Personnel  Act  (IPA), 
5  U.S.C.  3372(b)(2). 

(e)  Not  to  exceed  10  positions  of 
accountant  GS-12/13.  when  filled  by 
persons  selected  as  SEC  Accounting 
Fellows  for  the  Full  Disclosure  Program. 
Employment  under  this  authority  may 
not  exceed  2  years. 

Section  213.3131    Department  of  Energy 

(a)  [Reserved] 

(b)  Bonneville  Power  Administration. 
(1)  Five  Area  Managers. 

Section  213.3132    Small  Business 
Administration 

(a)  When  the  President  under  42 
U.S.C.  1855-1855g,  the  Secretary  of 
Agriculture  under  7  U.S.C.  1961.  or  the 
Small  Business  Administration  under  15 
U.S.C.  63e(b)(l)  declares  an  area  to  be  a 
disaster  area,  positions  filled  by 


temporary  appointment  of  employees  to 
make  and  administer  disaster  loans  in 
the  area  under  the  Small  Business  Act, 
as  amended.  Service  under  this 
authority  may  not  exceed  4  years,  and 
no  more  than  2  years  may  be  spent  on  a 
single  disaster.  Exception  to  this  time 
limit  may  only  be  made  with  prior  Office 
approval.  Appointments  under  this 
authority  may  not  be  used  to  extend  the 
2-year  service  limit  contained  in 
paragraph  (b)  below.  No  one  may  be 
appointed  under  this  authority  to 
positioiu  engaged  in  long-term 
maintenance  omT  loan  portfoUos. 

(b)  When  the  President  under  42 
U.S.C.  ie5&-1855g.  or  the  Secretary  of 
Agriculture  under  7  U.S.C.  1961  or  the 
Small  Business  Administration  under  15 
U.S.C.  636(bKl),  declares  an  area  to  be  a 
disaster  area,  positions  filled  by 
temporary  appointment  of  employees  to 
make  and  administer  disaster  loans  in 
that  area  under  the  Small  Business  Act 
as  amended.  No  one  may  serve  under 
this  authority  for  more  ihaa  an 
aggregate  of  2  years  without  a  break  in 
service  of  at  least  6  months.  Persons 
who  have  had  more  than  2  years  of 
service  under  paragraph  (a)  of  this 
section  must  have  a  break  in  service  of 
at  least  8  months  following  such  service 
before  appointment  under  this  authority. 
No  one  may  be  appointed  under  this 
authority  to  positions  engaged  in  long- 
term  maintenance  of  loan  portfoUos. 

(c)  Positions  of  Community  Economic- 
Industrial  banner.  GS-7  through  12, 
when  filled  by  local  residents  who 
represent  the  interest  of  the  groups  to  be 
served  by  the  Minority  Entrepreneurship 
Teams  of  which  they  are  members.  No 
new  appointments  may  be  made  under 
this  auUiority  after  May  1, 1977. 

Section  213.3133    Federal  Deposit 
Insurance  Corporation. 

(a)  All  Liquidation  Graded,  temporary 
field  positions  concerned  with  the  work 
of  liquidating  the  assets  of  closed  banks, 
of  hquidating  loans  to  banks,  or  of 
paying  the  depositors  of  closed  insured 
banks.  New  appointments  may  be  made 
under  this  authority  only  during  the  5- 
year  period  following  a  bank  closing 
and/or  establishment  of  a  consolidated 
liquidation  site. 

Section  213.3138    U.S.  Soldiers '  and 
Airmen 's  Home. 

(a)  All  positions. 

Section  213.3137    General  Services 
A  dministration. 

(a)  [Reserved] 

(b)  Not  to  exceed  25  positions  at 
grades  GS-14/15,  in  order  to  bring  into 
the  agency  current  industry  expertise  in 
various  program  areas.  Appointments 


under  this  authority  may  not  exceed  2 
years. 

Section  213.3141    National  Labor 
Relations  Board. 

(a)  Election  Examiners  for  temporary, 
part-time  or  intermittent  employment  in 
connection  with  elections  under  the 
Labor-Management  Relations  Act. 

Section  213.3142    Export-Import  Bank 
of  the  United  States. 

(a)  One  Special  Assistant  to  the  Board 
of  Directors,  grade  GS-14  and  above. 

Section  213.3146    Selective  Service 
System. 

(a)  State  Directors. 
(b}-{c)  [Reserved] 
(d)  Executive  Secretary,  National 
Selective  Service  Appeal  Board- 

Section  213.3143    National  A  eronautics 
and  Space  Administration 

(a)  One  hundred  and  fifty  ahen 
scientists  having  special  qualifications 
in  the  fields  of  aeronautical  and  space 
research  where  such  employment  is 
deemed  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration  to  be  necessary  in  the 
public  interest. 

(b)  Not  to  exceed  40  positions  of  fully 
qualified  pilot  and  mission  specialists 
astronauts. 

(c)-{e)  [Reserved] 

(f)  Positions  of  Program  Coordinator/ 
Counselor  at  grades  GS-7/9/ll  for  part- 
time  and  summer  employment  in 
connection  with  the  High  School 
Students  Summer  Research 
Apprenticeship  Program. 

Section  213.3152    U.S.  Government 
Printing  Office 

(a)  Not  to  exceed  three  positions  of 
Research  Associate  at  grades  CS-15  and 
below,  involved  in  the  study  and 
analysis  of  complex  problems  relating  to 
the  reduction  of  the  Government's 
printing  costs  and  to  provision  of  more 
efficient  service  to  customer  agencies 
and  the  public.  Appointments  under  this 
authority  may  not  exceed  1  year,  but 
may  be  extended  for  not  to  exceed  one 
additional  year. 

(b)  Positions  in  the  printing  trades 
when  filled  by  students  majoring  in 
printing  technology  employed  under  a 
cooperative  education  agreement  with 
the  University  of  the  District  of 
Columbia. 

Section  213.3154    Federal  Home  Loan 
Bank  Board 

(a)  One  Secretary.  Federal  Home  Loan 
Bank  Board. 

(b)  [Reserved] 
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(c)  Positions  in  the  Federal  Savings 
and  Loan  Insurance  Corporation 
concerned  with  the  work  of  liquidating 
the  assets  of  closed  insured  institutions 
or  the  liquidation  of  loans  or  the 
handling  of  contributions  to  insured 
institutions  and  the  purchase  of  assets 
therefrom;  and  positions  of  the  Federal 
Savings  and  Loan  Insiu-ance 
Corporation  the  work  of  which  is 
concerned  with  paying  the  depositors  of 
closed  insured  institutions. 
Appointments  under  this  authority  may 
not  exceed  3  years. 

Section  213.3156    Commission  on  Civil 
Rights 

(a)  Twenty-Rve  positions  at  grade  GS- 
11  and  above  of  employees  who  collect 
study,  and  appraise  civil  rights 
information  to  carry  out  the  national 
clearinghouse  responsibilities  of  the 
Commission  under  Pub.  L  88-352,  as 
amended.  No  new  appointments  may  be 
made  under  this  authority  after  March 
31, 1976. 

Section  213.3174    Smithsonian 
Institution 

(a)  Not  to  exceed  25  positions  at 
grades  GS-11  and  below  which  support 
planning  and  production  of  the  Annual 
American  Folklife  Festival.  Employment 
under  this  authority  may  not  exceed  6 
months  in  connection  with  any  one 
Festival. 

(b]  All  positions  located  in  Panama 
which  are  part  of  or  which  support  the 
Smithsonian  Tropical  Research  Institute. 

Section  213.3175    Woodrow  Wilson 
International  Center  for  Scholars 

(a)  One  East  Asian  Studies  Program 
Administrator,  one  International 
Security  Studies  Program  Administrator, 
one  Latin  American  Program 
Administrator,  one  Russian  Studies 
Program  Administrator,  and  one  West 
European  Program  Administrator. 

Section  213.3182    National  Foundation 
on  the  Arts  and  the  Humanities 

(a)  National  Endowment  for  the  Arts. 
(1)  Until  September  30, 1990,  one 
position  of  Assistant  Director,  Artists-in- 
Education  Programs,  Office  for 
Partnership,  G&-301-14. 

(2)  Until  September  30, 1990,  one 
position  of  Assistant  Director  for  State 
Programs. 

(3)  Until  September  30. 1990,  one 
position  of  Director  of  Literature 
Programs. 

(4]  Until  September  30, 1990,  one 
position  of  Assistant  Director  of  Hieatre 
Programs. 

(5)  Until  September  30, 1990,  one 
position  of  Director  of  Folk  Arts 
Programs. 


(6)  Until  September  30, 1990,  one 
position  of  Director,  Opera /Musical 
Theatre  Programs. 

(7)  Until  September  30, 1990,  one 
position  of  Assistant  Director  of  Opera/ 
Musical  Theatre  Programs. 

(8)  Until  September  30, 1990,  one 
position  of  Assistant  Director  of 
Literature  Programs. 

(9)  Until  September  30, 1990,  one 
position  of  Director  of  Locals  Test 
Programs,  Office  of  the  Deputy  to  the 
Chairman  for  Public  Partnership. 

(10)  Until  September  30, 1990,  one 
position  of  Deputy  Chairman  for  Public 
Partnership. 

(11)  Until  September  30, 199a  four 
Project  Evaluators. 

(12)  Until  September  30, 1990,  one 
position  of  Director  of  Musetun 
Programs. 

(13)  Until  September  30, 1990,  one 
position  of  Assistant  Director  of  Folk 
Arts,  Office  of  the  Deputy  Chairman  for 
Programs. 

(14)  Until  September  30, 1990,  one 
position  of  Assistant  Director  of  Music 
Programs. 

(15)  Until  September  30, 1990,  one 
position  of  Director  of  Expansion  Arts 
Programs. 

(16)  Until  September  30. 1990,  one 
position  of  Director  of  Media  Arts 
Programs. 

(17)  Until  September  30, 1990,  one 
position  of  Director,  Challenge  and 
Advancement  Grant  Program. 

(18)  Until  September  30, 199a  one 
position  of  Assistant  Director,  Challenge 
and  Advancement  Grant  Programs. 

(19)  (Reserved) 

(20)  Until  September  30, 1990.  one 
position  of  Director  of  Inter  Arts 
Program. 

(21)  Until  September  30, 1990,  one 
position  of  Assistant  Director  of 
Expansion  of  Arts  Programs. 

(22)  Until  September  30, 1990,  one 
position  of  Assistant  Director  of  Media 
Arts  Programs. 

(23)  Until  September  3a  1990,  one 
position  of  Assistant  Director  of  Design 
Arts  Program. 

(24)  Until  September  30, 1990,  one 
position  of  Assistant  Director  of  Dance 
Programs. 

(25)  Until  September  30, 1990,  one 
position  of  Assistant  Director  of  Visual 
Arts  Programs. 

(26)  Until  September  30, 1990,  one 
position  of  Assistant  Director  of 
Museum  Programs. 

(27)-{2g)  (Reserved). 

(30)  Until  September  30, 1990,  one 
position  of  Director  of  Education 
Programs. 

(31)  Until  September  3a  1990,  one 
position  of  Director  of  Music  Programs. 


(32)  Until  September  30, 1990,  one 
position  of  Director  of  Theater 
Programs. 

(33)  Until  September  30, 1990,  one 
position  of  Director  of  Dance  Programs. 

(34)  Until  September  30, 1990,  one 
position  of  Director  of  Visual  Arts 
Programs. 

(35)  Until  September  30. 1990.  one 
position  of  Director  of  Design  Arts 
Programs. 

(36)  [Reserved] 

(37)  Until  September  30, 1990,  one 
Director  for  State  Programs. 

(38)  Until  September  30, 1990,  one 
Director  for  Artists-in-Education 
Programs. 

Section  213.3184    Department  of 
Housing  and  Urban  Development 

(a)  One  position  of  Special  Advisor  to 
the  Regional  Administrator,  GS-301-14. 
in  San  Francisco.  Employment  under 
this  authority  may  not  exceed  2  years. 

Section  213.3191    Office  of  Personnel 
Management 

(a)  Not  to  exceed  500  positions  in 
Federal  Job  Information  Centers,  to  be 
filled  under  the  Community  Outreach 
Information  Network  program. 
Appointments  under  this  authority  may 
not  exceed  90  days,  and  no  one  may 
receive  more  than  one  appointment 
under  the  authority. 

(b)— (c)  (Reserved) 

(d)  Part-time  and  intermittent 
iwsitions  of  test  examiners  at  grades 
GS-8  and  below. 

Section  213.3194    Department  of 
Transportation. 

(a)  U.S.  Coast  Guard.  (1)  Not  to 
exceed  25  positions  of  Marine  Traffic 
Controller  (Pilot),  at  grade  GS-11  and 
below  for  temporary,  intermittent  or 
seasonal  employment  in  the  State  of 
Louisiana.  Temporary  appointments 
may  not  exceed  1  year,  and  temporary 
appointees  may  be  reappointed  under 
this  authority  only  after  a  break  in 
service  of  at  least  6  months.  Intermittent 
or  seasonal  employment  may  not  exceed 
180  working  days  in  a  service  year, 
except  that  this  limitation  for  an 
individual  employee  may  be  extended  to 
220  days  when  necessitated  by 
emergencies  caused  by  unsusal  flooding 
conditions  or  high  river  stages. 

(2)  Lamplighters. 

(3)  Professors,  Associate  Professors, 
Assistant  Professors,  Instructors,  one 
Principal  Librarian,  one  Cadet  Hostess, 
and  one  Psychologist  (Counseling)  at  the 
Coast  Guard  Academy,  New  London. 
Conn. 

(b)  [Reserved] 
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(c)  Federal  Highway  Administration. 
(1)  Temporary,  intermittent,  or  seasonal 
employment  in  the  field  service  of  the 
Federal  Highway  Administration  at 
grades  not  higher  than  GS-5  for 
subprofessional  engineering  aide  work 
on  the  highway  surveys  and 
construction  projects,  for  not  to  exceed 
180  working  days  a  year,  when  in  the 
opinion  of  OPM.  appointment  through 
competitive  examination  is 
impracticable. 

(d)  [Reserved] 

(e)  Maritime  Administration.  [1] — (2) 
[Reserved] 

(3)  All  positions  on  Government- 
owned  vessels  or  those  bareboats 
chartered  to  the  Govenunent  and 
operated  by  or  for  the  Maritime 
Administration. 

(4}— (5)  [Reserved] 

(6)  U.S.  Merchant  Marine  Academy, 
positions  of:  Professors,  Instructors,  and 
Teachers:  including  heads  of 
Departments  of  Physical  Education  and 
Athletics.  Humanities,  Mathematics  and 
Science,  Maritime  Law  and  Economics, 
Nautical  Science,  and  Engineering; 
Coordinator  of  Shipboard  Training;  the 
Commandant  of  Midshipmen,  the 
Assistant  Commandant  of  Midshipmen; 
Director  of  Music;  three  Battalion 
Officers;  three  Regimental  Affairs 
Officers;  and  one  Training 
Administrator. 

(7)  U.S.  Merchant  Mtuine  Academy 
positions  of:  Associate  Dean;  Registrar. 
Director  of  Admissions;  Assistant 
Director  of  Admissions;  Director,  Office 
of  External  Affairs;  Placement  Officer; 
Administrative  Librarian;  Shipboard 
Training  Assistant;  three  Academy 
Training  Representatives;  and  one 
Education  Ingram  Assistant. 

Section  213.3195   Federal  Emergency 
Management  Agency. 

(a)  Field  positions  at  grades  GS-15 
and  below,  or  equivalent,  which  are 
engaged  in  work  directly  related  to 
unique  response  efforts  to 
environmental  emergencies  not  covered 
by  the  Disaster  Relief  Act  of  1974,  Public 
Law  93-288,  as  amended.  Employment 
under  this  authority  may  not  exceed  36 
months  on  any  single  emergency. 
Persons  may  not  be  employed  under  this 
authority  for  long-term  duties  or  for 
work  not  directly  necessitated  by  the 
emergency  response  effort. 

(b)  Not  to  exceed  30  positions  at 
grades  GS-15  and  below  in  the  Offices 
of  Executive  Administration,  General 
Counsel,  Inspector  General, 
Comptroller,  Public  Affairs,  Personnel, 
Acquisition  Management,  and  the  State 
and  Local  Program  and  Support 
Directoriate  which  are  engaged  in  work 


directly  related  to  unique  response 
efforts  to  environmental  emergencies 
not  covered  by  the  Disaster  Relief  Act  of 
1974,  Public  Law  93-288,  as  amended. 
Employment  under  this  authority  may 
not  exceed  36  months  on  any  single 
emergency,  or  for  long-term  duties  or 
work  not  directly  necessitated  by  the 
emergency  response  effort  No  one  may 
be  reappointed  under  this  authority  for 
service  in  connection  with  a  different 
emergency  unless  at  least  6  months  have 
elapsed  since  the  individual's  latest 
appointment  under  this  authority. 

(c)  Not  to  exceed  350  professional  and 
technical  positions  at  grades  GS-5 
through  GS-15,  or  equivalent  in  Mobile 
Emergency  Response  Support 
Detachments  (MERS). 


Section  213.3199 
organizations. 


Temporary 


(a)  Positions  at  GS-15  and  below  on 
the  staffs  of  temporary  boards  and 
commissions  which  are  established  by 
law  or  Executive  order  for  specified 
periods  not  to  exceed  4  years  to  perform 
specific  projects.  A  temporary  board  or 
conunission  originally  established  for 
less  than  4  years  and  subsequently 
extended  may  continue  to  fill  its  staff 
positions  under  this  authority  as  long  as 
its  total  life,  including  extensionCs)  does 
not  exceed  4  years.  No  board  or 
commission  may  use  this  authority  for 
more  than  4  years  to  make  appointments 
and  position  changes  unless  prior 
approval  of  the  Office  is  obtained. 

(b)  Positions  at  GS-15  and  below  on 
the  staffs  of  temporary  organizations 
established  within  continuing  agencies 
when  all  of  the  following  conditions  are 
met  (1)  The  temporary  organization  is 
established  by  an  authority  outside  the 
agency,  usually  by  law  or  Executive 
order;  (2)  the  temporary  organization  is 
estabUshed  for  an  initial  period  of  4 
years  or  less  and,  if  subsequently 
extended,  its  total  life  including 
extensionts)  will  not  exceed  4  years;  (3) 
the  work  to  be  performed  by  the 
temporary  organization  is  outside  the 
agency's  continuing  responsibilities;  and 
(4)  the  positions  filled  under  this 
authority  are  those  for  which  other 
staffing  resources  or  authorities  are  not 
available  within  the  agency.  An  agency 
may  use  this  authority  to  fill  positions  in 
organizations  which  do  not  meet  all  of 
the  above  conditions  or  to  make 
appointments  and  position  changes  in  a 
single  organization  during  a  period 
longer  than  4  years  only  with  prior 
approval  of  the  Office. 


Schedule  B 

Section  213.3202    Entire  executive  civil 
service. 

The  provisions  established  under 
paragraphs  (a)  through  (i)  are  authorized 
under  provisions  of  E.0. 12015  and 
support  career-related  work-study 
programs.  OPM's  requirements  relating 
to  appointment  under  paragraphs  (a) 
through  (i]  will  be  published  in  the 
Federal  Personnel  Manual.  Further, 
appointments  under  paragraphs  (a) 
through  (i)  are  subject  to  all  the 
requirements  and  conditions  governing 
career  or  career-conditional 
appointments,  including  investigation  by 
OPM  to  establish  an  appointee's 
qualifications  and  suitability. 
Appointments  of  participants  may  be 
converted  to  career  or  career- 
conditional  at  any  time  within  a  120-day 
period  after  satisfactory  completion  of  a 
career-related  work-study  program. 

(a)  Student  positions  established  in 
connection  with  a  bachelor's  degree 
cooperative  education  program  which 
provide  for  a  formally  arranged 
schedule  of  attendance  at  an  institution 
of  higher  learning  combined  with  at 
least  26  weeks,  or  1040  hours,  of  study- 
related  work  in  a  Federal  agency.  The 
periods  of  work  and  study  together  must 
satisfy  requirements  for  a  bachelor's 
degree  and  must  provide  the  experience 
necessary  for  a  career  or  career- 
conditional  appointment  to 
administrative,  professional  or  technical 
positions  in  the  Federal  career  service 
upon  the  student's  graduation. 

(b)  Student  positions  established  in 
support  of  cooperative  education 
programs  for  graduate  students  which 
provide  for  scheduled  periods  of 
attendance  at  a  graduate  school 
combined  with  a  least  16  weeks  or  640 
hours  of  study-related  work  in  a  Federal 
agency.  The  periods  of  work  and  study 
must  satisfy  requirements  for  the 
graduate  degree  and  provide  experience 
necessary  for  career  or  career- 
conditional  appointment  in  the  Federal 
career  service  upon  the  student's 
graduation. 

(c)  Student  positions  established  in 
connection  with  associate  degree 
cooperative  education  programs  which 
provide  for  formally  arranged  schedules 
of  attendance  at  a  recognized  2-year 
educational  institution  combined  with  at 
least  26  weeks  or  1040  hours  of  study- 
related  work  in  a  Federal  agency.  The 
periods  of  work  and  study  together  must 
satisfy  the  requirements  for  graduation 
and  must  provide  the  experience 
necessary  for  career  or  career- 
conditional  appointment  in  selected 
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occupations  in  the  Federal  career 
service  upon  the  student's  graduation. 

(d)  Student  positions  established  in 
connection  with  the  Harry  S.  Truman 
Foundation  Scholarship  Program  under 
the  provisions  of  Pub.  L  93-642  to  permit 
scheduled  periods  of  attendance  at 
institutions  of  higher  education 
combined  with  at  least  26  weeks  or  1040 
hours  of  study-related  work  in  a  Federal 
agency.  The  periods  of  work  and  study 
must  satisfy  requirements  of  programs 
established  by  agreement  between  the 
Harry  S.  Truman  Scholarship 
Foundation  and  the  employing  agency 
and  provide  the  experience  necessary 
for  career  or  career-conditional 
appointment  in  the  Federal  career 
service  upon  the  student's  graduation. 

(e)  Student  positions  established  in 
support  of  the  Cooperative  Education 
(Vocational  Education)  Programs  for 
high  school  students  which  provide  for 
scheduled  periods  of  classroom  study 
combined  with  at  least  10  weeks  or  640 
hours  of  study-related  woric  in  a  Federal 
agency.  The  periods  of  study  and  work 
must  satisfy  requirements  for  a  high 
school  diploma  and  provide  experience 
necessary  for  career  or  career- 
conditicHial  appointment  into  ofGce  and 
administrative  support  technician, 
assistant,  helper,  and  preapprentice 
occupations  in  the  Federal  career 
service  upon  the  student's  graduation. 

(f)  Positions  under  the  Federal  Junior 
Fellowship  Program,  a  career-related 
work-study  program  covered  imder  the 
provisions  of  Executive  Order  12015. 

(g)  Student  positions  established  in 
support  of  the  Cooperative  Education 
Program  in  which  the  student  is  enrolled 
in  an  undergraduate  certificate  or 
diploma  program  in  an  accredited 
college,  technical,  trade,  vocational,  or 
business  school  which  provides  for 
scheduled  periods  of  classroom  study 
combined  with  at  least  16  weeks  or  640 
hours  of  study-related  work  in  a  Federal 
agency.  The  periods  of  study  and  work 
must  satisfy  requirements  for  an 
undergraduate  certificate  or  diploma 
and  provide  experience  necessary  for 
career  or  career-conditional 
appointment  into  office  and 
administrative  support,  technician, 
assistant,  helper,  and  preapprentice 
occupations  in  the  Federal  career 
service  upon  the  student's  graduation. 

(b)— (i)  Peserved). 

(j)  Special  executive  development 
positions  established  in  connection  with 
Senior  Executive  Service  candidate 
development  programs  which  have  been 
approved  by  OPM.  A  Federal  agency 
may  make  new  appointments  under  this 
authority  for  any  period  of  employment 
not  exceeding  three  years  for  one 
individual. 


(k)  Positions  at  grades  GS-15  and 
below  when  filled  by  individuals  who 
(1)  are  placed  at  a  severe  disadvantage 
in  obtaining  employment  because  of  a 
psychiatric  disability  evidenced  by 
hospitalization  or  outpatient  treatment 
and  have  had  a  significant  period  of 
substantially  disrupted  employment 
because  of  the  disability;  and  (2)  are 
certified  to  a  specific  position  by  a  State 
vocational  rehabilitation  counselor  or  a 
Veterans'  Administration  counseling 
psychologist  (or  psychiatrist]  who 
indicates  that  they  meet  the  severe 
disadvantage  criteria  stated  above,  that 
they  are  capable  of  functioning  in  the 
positions  to  which  they  will  be 
appointed,  and  that  any  residual 
disability  is  not  job  related.  Employment 
of  any  individual  under  this  authority 
may  not  exceed  2  years  following  each 
significant  period  of  mental  illness. 

(1)  Professional  and  administrative 
career  (PAC)  positions  at  the  GS-5  or 
GS-7  grade  level  which  are  subject  to 
the  decree  entered  on  November  19, 
1981.  by  the  United  States  District  Court 
for  the  District  of  Columbia  in  the  civU 
action  known  as  Luevano  v.  Devine  and 
numbered  as  No.  79-271,  which  were  not 
removed  from  coverage  of  the 
Professional  and  Adrninistrative  Career 
Examination  (PACE]  prior  to  the 
effective  date  of  the  consent  decree,  and 
which  are  to  be  filled,  under  the 
conditions  described  below,  by 
appointment  of  individuals  other  than 
those  who  at  the  time  of  such 
appointment  already  have  competitive 
status  in  the  Federal  civil  service.  When 
a  Federal  agency  needs  to  fill  a  PAC 
position  that  was  not  removed  from 
PACE  coverage  before  the  consent 
decree  became  effective,  and  the  agency 
has  made  maximum  use  of  priority 
placement  sources  and  has  given 
appropriate  consideration  to  available 
and  qualified  status  applicants,  then 
OPM  may  authorize  the  agency  to  make 
a  new  appointment  imder  this 
paragraph.  Such  appointments  shall  be 
authorized  and  made  pursuant  to  such 
Schedule  B  requirements  for  PAC 
positions  as  shall  be  prescribed  in  the 
Federal  Personnel  Manual.  Terms  of  use 
of  this  appointment  authority  shall  be 
established  by  an  appointment  authority 
agreement  to  be  executed  for  each 
position  excepted  from  the  competitive 
service  pursuant  to  this  authority.  The 
appointment  authority  agreement  will 
remain  in  effect  with  respect  to 
particular  GS-S  and  GS-7  PAC  positions 
only  so  long  as  there  is  no  competitive 
examination  available  to  fill  those 
positions.  Establishment  of  a  register 
under  an  alternative  competitive 
examination  for  any  PAC  position(s]  at 
grades  GS-5  and  GS-7  will  immediately 


terminate  all  agreements  permitting  new 
Schedule  B  appointments  to  such 
po8ition(8)  under  this  authority. 
Individuals  appointed  before 
termination  of  the  agreements,  however, 
may  continue  to  serve  under  those 
appointments  at  grades  GS-5  and  GS-7 
until  they  are  appointed  to  a  competitive 
position  in  accoridance  with  applicable 
civil  service  laws,  rules,  and  regulations. 
An  incumbent  of  a  Schedule  B  PAC 
position  may  be  converted  to  a  career  or 
career-conditional  appointment  under 
the  provisions  of  Executive  Order  12596, 
subject  to  the  conditions  set  out  in 
S  315.710  of  this  chapter. 


Section  213.3203 
the  President 


Executive  Office  of 


(a]  [Reserved] 

(b)  Office  of  the  Special 
Representative  for  Trade  Negotiations. 
[1]  Seventeen  positions  of  economist  at 
grades  GS-12  through  GS-15. 

Section  213.3204    Department  of  State 

(a) — (c)  [Reserved] 

(d)  Twelve  positions  on  the  household 
staff  of  the  President's  Guest  House 
(Blafr  and  Blair-Lee  Houses). 

(e)  Four  Physical  Science 
Administration  Officer  positions  at 
GS-11  and  GS-12  under  the  Bureau  of 
Oceans  and  International 
Environmental  and  Scientific  Affairs' 
Science,  Engineering  and  Diplomacy 
Fellowship  Program.  Employment  under 
this  authority  is  not  to  exceed  1  year. 

(f)  Scientific,  professional,  and 
technical  positions  at  grades  GS-12  to 
GS-15  when  filled  by  persons  having 
special  qualifications  in  foreign  policy 
matters.  Total  employment  under  this 
authority  may  not  exceed  4  years. 

Section  213.3205    Department  of  the 
Treasury 

(a)  Positions  of  Deputy  Comptroller  of 
the  Currency,  Chief  National  Bank 
Examiner.  Assistant  Chief  National 
Bank  Examiner,  Regional  Administrator 
of  National  Banks,  Deputy  Regional 
Administrator  of  National  Banks. 
Assistant  to  the  Comptroller  of  the 
Currency,  National  Bank  Examiner, 
Associate  National  Bank  Examiner,  and 
Assistant  National  Bank  Examiner, 
whose  salaries  are  paid  from 
assessments  against  national  banks  and 
other  financial  institutions. 

(b)  Not  to  exceed  10  positions  engaged 
in  functions  mandated  by  Pub.  L.  99-190. 
the  duties  of  which  require  expertise 
and  knowledge  gained  as  a  present  or 
former  employee  of  the  Synthetic  Fuels 
Corporation,  as  an  employee  of  an 
organization  carrying  out  projects  or 
contracts  for  the  Corporation,  or  as  an 
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employee  of  a  Government  agency 
involved  in  the  Synthetic  Fuels  Program. 
Appointments  under  this  authority  may 
not  exceed  4  years. 

(c)  Not  to  exceed  two  positions  of 
Accountant  (Tax  Specialist)  at  grades 
G&-13  and  above  to  serve  as  specialists 
on  the  accounting  analysis  and 
treatment  of  corporation  taxes. 
Employments  under  this  paragraph  shall 
not  exceed  a  period  of  18  months  in  any 
individual  case. 

(d)  Positions  concerned  with  the 
protection  of  the  life  and  safety  of  the 
President  and  members  of  his  immediate 
family,  or  other  persons  for  whom 
similar  protective  services  are 
prescribed  by  law,  when  filled  in 
accordance  with  special  appointment 
procedures  approved  by  OPM.  Service 
under  this  authority  may  not  exceed  (1) 
a  total  of  4  years;  or  (2)  120  days 
following  completion  of  the  service 
required  for  conversion  under  Executive 
Order  11203,  whichever  occurs  first. 

Section  213.3206    Department  of 
Defense 

(a)  Office  of  the  Secretary.  (1) 
[Reserved] 

(2)  Professional  positions  at  GS-11 
through  GS-15  involving  systems,  costs, 
and  economic  analysis  functions  in  the 
Office  of  the  Assistant  Secretary 
(Program  Analysis  and  Evaluation);  and 
in  the  O^ice  of  the  Deputy  Assistant 
Secretary  (Systems  Policy  and 
Information)  in  the  Office  of  the 
Assistant  Secretary  (Comptroller). 

(3)-(4)  [Reserved] 

(5)  Four  Net  Assessment  Analysts. 

(b)  Interdepartmental  activities.  (1) 
Five  positions  to  provide  general 
administration,  general  art  and 
information,  photography,  and/or  visual 
information  support  to  the  White  House 
Photographic  Service. 

(c)  National  Defense  University.  (1) 
Twenty-one  positions  of  professor,  GS- 
13/15.  for  employment  of  any  one 
individual  on  an  initial  appointment  not 
to  exceed  3  years,  which  may  be 
renewed  in  1-,  2-,  or  3-year  increments 
indefinitely  thereafter. 

(d)  General.  (1)  One  position  of  Law 
Enforcement  Liaison  Officer  (Drugs). 
GS-301-15,  U.S.  European  Command. 

(e)  Office  of  the  Inspector  General.  (1) 
Positions  of  Criminal  Investigator,  GS- 
1811-5/15. 

(f)  Department  of  Defense  Polygraph 
Institute,  Fort  McClellan,  Alabama.  (1) 
One  Director,  GM-15. 

Section  213.3207    Department  of  the 
Army 

(a)  U.S.  Army  Command  and  General 
Staff  College.  (1)  Seven  positions  of 
professors,  instructors,  and  education 


specialists.  Total  employment  of  any 
individual  under  this  authority  may  not 
exceed  4  years. 

(b)  Brooke  Army  Medical  Center,  Fort 
Sam  Houston,  Texas.  (1)  Two  Medical 
Officer  (Surgery)  positions,  GS-12,  in  the 
Clinical  Division,  U.S.  Army  Institute  of 
Surgical  Research,  whose  incumbents 
are  enrolled  in  medical  school  surgical 
residency  programs.  Employment  under 
this  authority  shall  not  exceed  12 
months. 

Section  213.3208    Department  of  the 
Navy 

(a)  Naval  Underwater  Systems 
Center,  New  London,  Connecticut  (1) 
One  position  of  oceanographer,  grade 
GS-14,  to  function  as  project  director 
and  manager  for  research  in  the 
weapons  systems  applications  of  ocean 
eddies. 

(b)  All  civilian  faculty  positions  of 
professors,  instructors,  and  teachers  on 
the  staff  of  the  Armed  Forces  Staff 
College,  Norfolk,  Virginia. 

(c)  One  Director  and  four  Research 
Psychologists  at  the  professor  or  GS-15 
level  in  the  Defense  Personnel  Seciuity 
Research  and  Education  Center. 

Section  213.3209    Department  of  the  Air 
Force. 

(a)  Not  to  exceed  four 
interdisciplinary  positions  for  the  Air 
Research  Institute  at  the  Air  University, 
Maxwell  Air  Force  Base,  Alabama,  for 
employment  to  complete  studies 
proposed  by  candidates  and  acceptable 
to  the  Air  Force.  Initial  appointments 
are  made  not  to  exceed  3  years,  with  an 
option  to  renew  or  extend  the 
appointments  in  increments  of  1,  2,  or  3 
years  indefinitely  thereafter. 

(b)  [Reserved] 

(c)  One  Director  of  Instruction  and  14 
civilian  Instructors  at  the  Defense 
Institute  of  Security  Assistance 
Management,  Wright-Patterson  Air 
Force  Base,  Dayton,  Ohio.  Individual 
appointments  under  this  authority  will 
be  for  an  initial  3-year  period,  which 
may  be  followed  by  an  appointment  of 
indefinite  duratitfn. 

(d)  Seven  positions  of  professor  or 
associate  professor  at  the  Air 
University,  Maxwell  Air  Force  Base, 
Ala.,  for  employment  of  any  one 
individual  on  an  initial  appointment  not 
to  exceed  3  years,  which  may  be 
renewed  in  1-,  2-,  or  3-year  increments 
indefinitely  thereafter. 

Section  213.3210    Department  of  Justice. 

(a)  Criminal  Investigator  (Special 
Agent)  positions  in  the  Drug 
Enforcement  Administration.  New 
appointments  may  be  made  under  this 
authority  only  at  grades  GS-5  through 


11.  Service  under  the  authority  may  not 
exceed  4  years.  Appointments  made 
under  this  authority  may  be  converted 
to  career  or  career-conditional 
appointments  under  the  provisions  of 
Executive  Order  12230,  subject  to 
conditions  agreed  upon  between  the 
Department  and  OPM. 

(b)  Positions  of  Port  Receptionist  and 
Supervisory  Port  Receptionist, 
Immigration  and  Naturalization  Service. 

(c)  Not  to  exceed  200  positions  at 
grades  GS-7  through  15  assigned  to 
regional  task  forces  established  to 
conduct  special  investigations  to  combat 
drug  trafficking  and  organized  crime. 

(d)  Until  September  30, 1987, 
positions,  other  than  those  providing 
routine  clerical  and  administrative 
support,  on  the  staff  of  the  offices  of 
United  States  Trustees.  Terms  of  service 
under  this  authority  shall  be  established 
in  accordance  with  provisions  of  the 
Bankruptcy  Reform  Act  of  1978  and 
subsequent  applicable  legislation. 

Section  213.3213    Department  of 
Agriculture. 

(a)  Office  of  International 
Cooperation  and  Development 

(1)  Positions  of  a  project  nature 
involved  in  international  technical 
assistance  activities.  Service  under  this 
authority  may  not  exceed  2  years  on  a 
single  project  for  any  individual.  No 
more  than  20  new  appointments  may  be 
made  under  this  authority  in  any  12- 
month  period. 

(b)  General.  (1)  Temporary  positions 
of  professional  Research  Scientists,  GS- 
15  or  below,  in  the  Agricultural 
Research  Service  and  the  Forest  Service, 
when  such  positions  are  established  to 
support  the  Research  Associateship 
Program  and  are  filled  by  persons 
having  a  doctoral  degree  in  an 
appropriate  field  of  study  for  research 
activities  of  mutual  interest  to 
appointees  and  the  agency. 
Appointments  are  limited  to  proposals 
approved  by  the  appropriate 
Administrator.  Appointments  may  be 
made  for  initial  periods  not  to  exceed  2 
years  and  may  be  extended  for  up  to 
two  additional  years. 

Section  213.3214    Department  of 
Commerce. 

(a)  Bureau  of  the  Census.  (1) 
(Reserved) 

(2)  Not  to  exceed  50  Community 
Services  Specialist  positions  at  the 
equivalent  of  GS-5  through  GS-12. 

(3)  Not  to  exceed  300  Community 
Awareness  Specialist  positions  at  the 
equivalent  of  GS-7  through  GS-12. 
Employment  under  this  authority  may 
not  exceed  December  31, 1992. 
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(b)  [Reserved] 

(c)  Minority  Business  Development 
Agency.  (1)  One  position  of  minority 
business  opportunity  specialist  at  grades 
GS-9  throu^  GS-15.  This  authority  may 
not  be  used  for  new  appointments  after 
December  31, 1077. 

(d)  Office  of  Telecommunications.  (1) 
Not  to  exceed  10  positions  of 
Telecommunications  Policy  Analysts, 
grades  GS-11  through  15.  Employment 
under  this  authority  may  not  exceed  2 
years. 

Section  213.3215    Department  of  Labor. 

(a)  Positions  of  Chairman  and 
Member,  Wage  Appeals  Board. 

(b)  Office  of  the  Inspector  General.  (1) 
Not  to  exceed  110  positions  of  Criminal 
Investigator  (Special  Agent),  GS-1811- 
5/15,  in  the  Office  of  Labor 
Racketeering. 

Section  213.3218    Department  of  Health 
and  Human  Services 

(a)  Public  Health  Service.  (1)  Not  to 
exceed  68  positions  at  GS-11  and  below 
on  the  Health  and  Nutrition 
Examination  Survey  teams  of  the 
National  Center  for  Health  Statistics. 

(2)  One  Public  Health  Education 
Specialist,  GS-1725-15,  in  the  Centers 
for  Disease  Control,  Atianta,  Georgia. 

(b>— {c)  [Reserved] 

[d]  National  Library  of  Medicine.  (1) 
Ten  positions  of  Librarian,  GS-7,  Uie 
incumbents  of  which  will  be  trainees  in 
the  Library  Associate  Training  Program 
in  Medical  Librarianship  and  Biomedical 
Communications.  Employment  under 
this  authority  is  not  to  exceed  1  year. 

Section  213.3217   Department  of 
Education 

[a]  Seventy-Gve  positions,  not  in 
excess  of  GS-13,  of  a  professional  or 
analytical  nature  when  filled  by 
persons,  other  them  college  faculty 
members  or  candidates  working  toward 
college  degrees,  who  are  participating  in 
midcareer  development  programs 
authorized  by  Federal  statute  or 
regulation,  or  sponsored  by  private 
nonprofit  organizations,  when  a  period 
of  work  experience  is  a  requirement  for 
completion  of  an  organized  study 
program.  Employment  under  this 
authority  shall  not  exceed  1  year. 

(b)  Fifty  positions,  GS-7  through  GS- 
11,  concerned  with  advising  on 
education  policies,  practices,  and 
proceditfes  under  unusual  and  abnormal 
conditions.  Persons  employed  under  this 
provision  must  be  bona  fide  elementary 
school  and  high  school  teachers. 
Appointments  under  this  authority  may 
be  made  for  a  period  of  not  to  exceed  1 
year,  and  may,  with  the  prior  approval 
of  the  Office  of  Personnel  Management, 


be  extended  for  an  additional  period  of 
1  year. 

Section  213.3227    Veterans 
Administration 

(a)  Not  to  exceed  800  principal 
investigatory,  scientific,  professional 
and  technical  positions  at  grades  GS-11 
and  above  in  the  medical  research 
program.  Employment  under  this 
authority  may  not  exceed  7  years  for 
any  individual. 

Section  213.3228    U.S.  Information 
Agency 

(a)  Voice  of  America.  (1)  Not  to 
exceed  150  positions  at  grades  GS-15 
and  below  in  the  Cuba  Service. 
Appointments  may  not  be  made  under 
this  authority  to  administrative,  clerical, 
and  technical  support  positions. 

(b)  Positions  of  English  Language 
Radio  Broadcast  Intern,  GS-1001-«/7/g. 
Employment  is  not  to  exceed  2  years  for 
any  intern. 

Section  213.3231    Department  of  Energy 

(a]  Twenty  Exceptions  and  Appeals 
Analyst  positions  at  grades  GS-7 
through  11,  when  filled  by  persons 
selected  under  DOE's  fellowship 
program  in  its  Office  of  Hearings  and 
Appeals,  Washington,  D.C. 
Appointments  under  this  authority  shall 
not  exceed  3  years. 

Section  213.3234    Federal  Trade 
Commission 

(a)  Positions  filled  under  the  Economic 
Fellows  Program.  No  more  than  five  new 
appointments  may  be  made  under  this 
authority  in  any  fiscal  year.  Service  of 
an  individual  Fellow  may  not  exceed  4 
years. 

Section  213.3237    General  Services 
Administration 

(a)  One  position  of  Deputy  Director  of 
Network  Services. 

Section  213.3242    Export-Import  Bank 
of  the  U.S. 

(a)  One  position  of  Food  Service 
Worker  WG-7804-3/4/5.  in  the  Office  of 
the  President  and  Chairman. 

Section  213.3248    National  Aeronautics 
and  Space  Administration 

(a)  Not  to  exceed  40  positions  of 
Command  Pilot,  Pilot  and  Mission 
SpeciaUst  candidates  at  grades  GS-7 
through  15  in  the  Space  Shuttie 
Astronaut  program.  Employment  under 
this  authority  may  not  exceed  3  years. 

Section  213.3254    Federal  Home  Loan 
Bank  Board 

(a)  Positions  of  Accounting  Policy 
Analyst,  GS-13/14/15,  in  the  Office  of 


Examinations  and  Supervision  filled  in 
connection  with  a  fellowship  program. 
Appointments  under  this  authority  may 
not  exceed  2  years.  No  more  than  three 
new  appointments  may  be  made  under 
this  authority  during  any  consecutive  12- 
month  period. 

(b)  Up  to  569  positions  at  GS-15  and 
below  in  the  Federal  Home  Loan  Bank 
Board  engaged  in  exploring  methods  to 
promote  stability  in  the  thrift  industry, 
restore  the  industry  to  profitability,  and 
protect  individual  savers.  No  additional 
appointments  may  be  made  under  this 
authority  after  September  30, 1990. 

Section  213.3257    National  Credit 
Union  Administration 

(a)  Central  Liquidity  Facility.  (1)  All 
managerial  and  supervisory  positions  at 
pay  levels  greater  than  the  equivalent  of 
GS-13. 

Section  213.3259    ACTION 

(a)  Office  of  Domestic  and  Anti- 
Poverty  Operations.  (1)  Not  to  exceed  25 
positions  of  Program  Specialist  at  grades 
G&-9  through  GS-15. 

(b)  Office  of  Voluntary  Liaison.  (1) 
Three  positions  of  Program  Specialist  at 
grades  GS-7  tiirough  GS-15. 

Section  213.3264    US.  Arms  Control 
and  Disarmament  Agency 

(a)  Twenty-five  scientific 
professional,  and  technical  positions  at 
grades  GS-12  through  GS-15  when  filled 
by  persons  having  special  qualifications 
in  the  fields  of  foreign  policy,  foreign 
affairs,  arms  control,  and  related  fields. 
Total  employment  imder  this  authority 
may  not  exceed  4  years. 

Section  213.3272    Administrative  Office 
of  the  U.S.  Courts 

(a)  Not  to  exceed  18  positions  of 
Federal  Probation  System  Administrator 
in  the  Division  of  Probation,  when  filled 
by  Federal  Probation  Officers  and/or 
Pretrial  Services  Officers  on  active 
service  in  the  U.S.  Courts. 

(b)  [Reserved] 

(c)  Six  positions  of  Clerks  Liaison 
Officer  in  the  Division  of  Clerks  of 
Court. 


Section  213.3274 
Institution 


Smithsonian 


[a]  National  Zoological  Park.  [1]  Four 
positions  of  Veterinary  Intern,  GS--8/9/ 
11.  Employment  under  this  authority  is 
not  to  exceed  36  months. 

(b)  Freer  Gallery  of  Art.  (1)  Not  to 
exceed  four  positions  of  Oriental  Art 
Restoration  Specialist  at  grades  GS-9 
through  GS-15. 
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Section  213.3276   Appalachian 
Regional  Commission 

(a)  Two  Program  Coordinators. 

Section  213.3282    National  Foundation 
on  the  Arts  and  the  Humanities 

(a)  [Reserved] 

(b)  National  Endowment  for  the 
Humanities.  (1)  Until  September  30, 
1990,  Humanities  Administrator, 
Reference  Materials  Programs,  Division 
of  Research  Programs. 

(2)  Until  September  30, 1990, 
Humanities  Administrator  (Assistant 
Directoii,  Humanities  Projects  in  Higher 
Education  Pro-am,  Division  of 
Education  Programs. 

(3)  Until  Sqrtember  30, 1990,  Deputy 
Director,  Division  of  Education 
Programs. 

(4)  Until  September  3a  1990,  Director, 
Division  of  Research  Grants. 

(5)  Until  September  30, 1990,  one 
position  of  Director,  GS-17Q1-15,  one 
position  of  Deputy  Director,  GS-1701-14, 
and  six  positions  of  Humanities 
Administrator,  GS-17m-13,  Division  of 
State  Programs. 

(6)  Until  September  30, 1990,  one 
Director  and  one  Deputy  Director, 
Division  of  Fellows  and  Seminars. 

(7)  Until  Septembo-  30. 1990,  one 
Humanities  Administrator,  Fellowships 
for  College  Teachers,  Division  of 
Fellowships. 

(8)  Until  September  30, 1990.  four 
positions  of  Humanities  Administrator, 
Media  Program,  Division  of  General 
Programs. 

(9)  Until  September  30. 1990,  one 
position  of  Humanities  Administrator, 
Humanities  Projects  in  Higher  Education 
Program,  Division  of  Education 
Programs. 

(10)  Until  September  30, 1990,  one 
position  of  Assistant  Director  for  the 
Elementary  and  Secondary  Education 
Program,  Division  of  Education 
Programs. 

(11)  Until  September  30, 1990.  one 
position  of  Assistant  Director  for  the 
Mi'seums  and  Historical  Organizations 
Program,  Division  of  General  Programs. 

(12)  Until  September  30, 1990,  three 
positions  of  Humanities  Administrator, 
Museums  and  Historical  Organizations 
Program,  Division  of  General  Programs. 

{13}  Until  September  3a  1990,  four 
positions  of  Humanities  Administrator, 
Elementary  and  Secondary  Education 
Program.  Division  of  Education 
Programs. 

(14)  Until  September  30, 199a  Director 
of  General  Programs. 

(15)  Until  September  30, 199a  one 
Assistant  to  the  Director,  General 
Programs. 

(16)  Until  September  30, 1990,  one 
Humanities  Administrator,  Younger 


Scholars  Programs,  Division  of  General 
Programs. 

(17)  Until  September  30, 1990,  one 
Humanities  Administrator,  Public 
Humanities  Projects,  Division  of  General 
Programs. 

(18)  Until  September  30, 1990,  one 
position  of  Director,  Division  of 
Education  Programs. 

(19)  Until  September  30, 1990,  one 
Humanities  Administrator  [Assistant 
Director),  Texts  Programs,  Division  of 
Research  Programs. 

(20)  Until  September  30, 1990,  one 
Humanities  Administrator,  Centers  for 
Advanced  Study,  Division  of  Research 
Programs. 

(21)  Until  September  30, 1990.  one 
Challenge  Grants  OfGcer. 

(22)  Until  September  30, 1990,  one 
Assistant  Director,  Media  Program, 
Division  of  General  Programs. 

(23)  Until  September  30, 1990,  one 
position  of  Humanities  Administrator, 
Publications  Program,  Division  of 
Research  Grants. 

(24)  Until  September  30, 1990,  one 
Deputy  Director,  Division  of  Research 
Grants. 

(25)  Until  September  30, 1990,  one 
Humanities  Administrator,  Summer 
Seminars  for  College  Teachers,  Division 
of  Fellowships  and  Seminars. 

(26)  Until  September  3a  1990,  two 
positions  of  Humanities  Administrator. 
Humanities  libraries  Projects,  Division 
of  General  Programs. 

(27)  Until  September  30, 1990,  one 
position  of  Humanities  Projects 
Assessment  OfGcer,  GM-15,  Office  of 
the  Assistant  Chairman  for  Programs. 

(28)  Until  September  30, 1990,  one 
Humanities  Administrator,  PubUc 
Humanities  Projects,  Division  of  General 
Programs,  GS-14. 

(29)  Until  September  3a  1990,  two 
positions  of  Humanities  Administrator, 
GS-1701-14,  in  the  Research  Resources 
Programs  and  in  the  Basic  Research 
Programs.  Division  of  Research 
Programs. 

(30)  Until  September  30, 1990,  one 
Humanities  Administrator,  Office  of 
Challenge  Grants. 

(31)-{33)  (Reserved). 

(34)  Until  September  30, 1990,  one 
Humanities  Administrator,  GS-1701-12, 
Humanities  Projects  in  Higher  Education 
Program,  Division  of  Education 
Programs. 

(35)  Until  September  30, 1990,  one 
Humanities  Administrator,  Humanities 
Projects  in  ffigher  Education  Program, 
Division  of  Education  Programs. 

(36)  Until  September  30, 1990,  three 
Humanities  Administrators,  Humanities 
Projects  in  Hi^er  Education  Program, 
Division  of  Education  Programs. 


(37)  Until  September  30, 1990.  two 
Humanities  Administrators,  Summer 
Seminars  for  Secondary  School 
Teachers,  Division  of  Fellowships  and 
Seminars. 

(38)  Until  September  30, 1990.  one 
Humanities  Administrator,  Summer 
Stipends,  Division  of  Fellowships  and 
Seminars. 

(39)  Until  September  30, 1990,  one 
Humanities  Administrator,  Travel  to 
Collections,  Division  of  Fellowships  and 
Seminars. 

(40)  Until  September  30, 1990,  one 
Humanities  Administrator,  Translation 
Program,  Reference  Works  Program, 
Division  of  Research  Programs. 

(41)  Until  September  30, 1990,  one 
Humanities  Administrator,  Editions 
Program,  Reference  Works  Program, 
Division  of  Research  Programs. 

(42)  [Reserved}. 

(43)  Until  September  30. 199a  one 
Humanities  Administrator,  Foundations 
of  American  Society  Program^  Division 
of  Fellowships  and  Seminars. 

(44)  Until  September  30, 199a  one 
Humanities  Administrator,  Humanities 
Projects  in  Museums  and  Historical 
Organizations,  Division  of  General 
Programs. 

(45)  Until  September  30, 199a  two 
Humanities  Administrators,  Office  of 
Preservation. 

(46)  Until  September  30, 1990,  one 
Director,  Office  of  Preservation. 

(47)  Until  September  3a  199a  one 
Humanities  Administrator  (Program 
OfRcer),  Regrant  Programs,  Division  of 
Research  Programs. 

(48)  Until  September  30, 1990,  one 
Director,  Office  of  Planning  and  Budget. 

(49)  Until  September  30, 1990,  one 
Humanities  Administrator,  Too's 
Program,  Reference  Materials  Program. 
Division  of  Research  Programs. 

(50)  Until  September  30, 1990,  one 
Humanities  Administrator,  Access 
Program,  Reference  Materials  Program, 
Division  of  Reseeirch  Programs. 

(51)  Until  September  3a  1990,  one 
Humanities  Administrator,  Project 
Research.  Interpretive  Research 
Program,  Division  of  Research  Programs. 

(52)  Until  September  30, 1990,  one 
Humanities  Administrator,  Humanities. 
Science,  and  Technology  Program, 
Interpretive  Research  Program,  Division 
of  Research  Programs. 

Section  213.3285    Pennsylvania  Avenue 
Development  Corporation 

(a)  One  position  of  Civil  Engineer 
(Construction  Manager). 
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Section  213.3291 
Management 


Office  of  Personnel 


(a)  Not  to  exceed  eight  positions  of 
Associate  Director  at  the  Executive 
Seminar  Centers  at  grades  GS-13  and 
GS-14.  Appointments  may  be  made  for 
any  period  up  to  3  years  and  may  be 
extended  without  prior  approval  for  any 
individual.  Not  more  than  half  of  the 
authorized  faculty  positions  at  any  one 
Executive  Seminar  Center  may  be  filled 
under  this  authority. 

(b)  Twelve  positions  of  faculty 
members  at  grades  GS-13  through  15,  at 
the  Federal  Executive  Institute.  Initial 
appointments  under  this  authority  may 
be  made  for  any  period  up  to  3  years 
and  may  be  extended  in  1-.  2-,  or  3-year 
increments  indefinitely  thereafter. 


Section  213.3294 
Transportation 


Department  of 


(a)  Federal  Railroad  Administration. 
(1)  Regional  Director  of  Railroad  Safety, 
Fort  Worth,  Texas. 

Schedule  C 


Section  213.3303 
the  President 


Executive  Office  of 


Council  of  Economic  Advisors 
CEA  4— Secretary  to  the  Council 

Member. 
CEA  5 — Secretary  to  the  Coimcil 

Member. 
Council  on  Environmental  Quality 
CEQ  2 — ^Executive  Assistant  to  a 

Cotmcil  Member. 
CEQ  3— Confidential  Assistant  to  the 

Chairman. 
CEQ  4— Confidential  Assistant  to  the 

Chairman. 
Office  of  Management  and  Budget 
OMB  8— Special  Assistant  to  the 

Deputy  Director. 
OMB  10 — Secretary  to  the  Associate 

Director. 
OMB  11 — Secretary  to  the  Associate 

Director,  National  Security  and 

International  Affairs. 
OMB  12 — ^Administrative  Assistant  to 

the  Associate  Director,  Human 

Resources,  Veterans,  and  Labor. 
OMB  16 — Secretary  to  the  Associate 

Director  for  Management. 
OMB  21— Confidential  Assistant  to 

the  Director. 
OMB  2&— Legislative  Assistant  to  the 

Assistant  Director  for  Legislative 

Affairs. 
OMB  30— Special  Assistant  to  the 

Assistant  Director  for  Legislative 

Affairs. 
OMB  38— Confidential  Secretary  to 

the  General  Counsel. 
OMB  46— Le^slative  Assistant  to  the 

Assistant  Director  for  Legislative 

Affairs. 
OMB  SO— Legislative  Assistant  to  the 


Assistant  Director  for  Legislative 

Affairs. 
OMB  52— Secretary  to  the  Director. 
OMB  56— Secretary  to  the  Director. 
OMB  60— Confidential  Secretary  to 

the  Associate  Director  for 

Legislative  Affairs. 
OMB  62— Confidential  Assistant  to 

the  Executive  Assistant  to  the 

Director. 
OMB  64— Writer  to  the  Director. 
OMB  65 — ^Legislative  Assistant  to  the 

Associate  Director  for  Legislative 

Affairs. 
OMB  66— Secretary  to  the  Associate 

Director  for  Economic  PoUcy. 
OMB  67 — Secretary  to  the  Associate 

Director  for  Privatization. 
OMB  68 — Secretary  to  the  Director. 
Office  of  Science  and  Technology  Policy 
OSTP  1— Confidential  Secretary  to 

the  Director. 
OSTP  8— Confidential  Secretary  to 

the  Director. 
President's  Commission  on  Executive 

Exchange 
PCEE  1— Confidential  Assistant  to 

the  Executive  Director. 
PCEE  2— Special  Assistant  to  the 

Executive  Director. 
PCEE  4— Secretary  (Typing)  to  the 

Executive  Director. 
PCEE  5— Public  Affairs  Specialist  to 

the  Executive  Director. 
PCEE  6— Staff  Assistant  (Typing)  to 

the  Executive  Director. 
PCEE  7— Staff  Assistant  (Typing)  to 

the  Executive  Director. 
PCEE  8— Secretary  (Typing)  to  the 

Executive  Director. 
Office  of  the  United  States  Trade 

Representative 
USTR  10— Confidential  Assistant  to 

the  United  States  Trade 

Representative. 
USTR  13— Confidential  Assistant  to 

the  General  Counsel. 
USTR  14— Confidential  Secretary  to 

the  United  States  Trade 

Representative. 
USTR  20— Deputy  Assistant  United 

States  Trade  Representative. 
USTR  21— Confidential  Assistant  to 

the  Deputy  United  States  Trade 

Representative. 
USTR  24— Public  Affairs  Specialist  to 

the  Assistant  United  States  Trade 

Representative  for  Public,  Private, 

and  Intergovernmental  Affairs. 
USTR  27— Public  Affairs  Specialist  to 

the  Assistant  United  States  Trade 

Representative  for  Public  Affairs. 
USTR  28— Congressional  Affairs 

Officer  to  the  Assistant  United 

States  Trade  Representative  for 

Congressional  Affairs. 
USTR  29— Director,  Office  of  Private 

Sector  Liaison,  to  the  Assistant 

United  States  Trade  Representative 


for  Public  and  Intergovernmental 
Affairs 
USTR  30— Confidential  Assistant  to 
the  Deputy  United  States  Trade 
Representative — Geneva. 

Section  213.3304    Department  of  State 

ST  8— Staff  Assistant  to  the 

Secretary. 
ST  38— Staff  Assistant  to  the  Under 

Secretary. 
ST  59— Secretary  (Steno)  to  the 

Under  Secretary  for  Economic 

Affairs. 
ST  67— Secretary  (Steno)  to  the 

Director,  Bureau  of  Politico-Military 

Affairs. 
ST  79— Special  Assistant  to  the 

United  States  Representative  to  the 

United  Nations. 
ST  81— Secretary  (Steno)  to  the 

Assistant  Secretary,  Bureau  of  Near 

Eastern  and  South  Asian  Affairs. 
ST  83— Foreign  Affairs  Officer  to  the 

Chief  of  Protocol. 
ST  90— Foreign  Affairs  Officer  to  the 

Chief  of  Protocol. 
ST  99— Secretary  (Typing)  to  the 

Ambassador  and  United  States 

Representative  to  the  Organization 

of  American  States. 
ST  100— Secretary  (Steno)  to  the 

United  States  Representative  to  the 

United  Nations. 
ST  102— Special  Assistant  to  the 

Under  Secretary. 
ST  106— Protocol  Officer  to  the  Chief 

of  Protocol. 
ST  107— Secretary  (Typing)  to  the 

Assistant  Secretary,  Bureau  of 

Economic  and  Business  Affairs. 
ST  117— Confidential  Qerk  to  the 

Secretary. 
ST  120— Special  Assistant  to  the 

Spokesman,  Office  of  the 

Spokesman. 
ST  122— Staff  Assistant  to  the  Under 

Secretary  for  Management. 
ST  124— Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

Inter-American  Affairs. 
ST  132— Secretary  (Typing)  to  the 

Assistant  Secretary,  Bureau  of 

International  Organization  Affairs. 
ST  134— Secretary  (Steno)  to  the 

Deputy  Secretary. 
ST  137— Foreign  Affairs  Officer  to  the 

Assistant  Secretary,  Policy  Planning 

Staff. 
ST  139— Protocol  Officer  (Visits)  to 

the  Chief  of  Protocol. 
ST  149— Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

Inter-American  Affairs. 
ST  154 — Legislative  Management 

Officer  to  the  Assistant  Secretary 

for  Legislative  and 

Intergovernmental  Affairs. 
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ST  156— Member,  Policy  Planning 

Staff  to  the  Chairman,  Policy 

Planning.  Council. 
ST  161— Secretary  (Steno)  to  the 

Under  Secretary  for  Management. 
ST  162— Secretary  (Steno)  to  the 

Assistant  Secretary.  Bureau  of 

Consular  Affairs. 
ST  168— Staff  Assistant  to  the  Legal 

Adviser. 
ST  172— Staff  Assistant  to  the  Under 

Secretary  for  Management. 
ST  173— Special  Assistant  to  the 

Under  Secretary  for  Management 
ST  174— Public  Affairs  ^>eciaUst  to 

the  Deputy  Assistant  Secretary  for 

Public  Affairs. 
ST  175— Congressional  Relations 

Officer  to  the  Principal  Deputy 

Assistant  Secretary  for 

Congressional  Relations. 
ST  177— Special  Assistant  to  the 

Chairman.  International  Joint 

Commission. 
ST  178— Secretary  (Steno)  to  the 

Assistant  Secretary  for 

International  Narcotics  Matters. 
ST  179 — Congressional  Relations 

Officer  to  the  Assistant  Secretary, 

Office  of  Congressional  Relations. 
ST  180— ^Director  of  Programs  to  the 

Assistant  Secretary.  Bureau  of 

Human  Rights  and  Humanitarian 

Affairs. 
ST  lai^Director/Coordinator  of 

Intergovernmental  Affairs  to  the 

Assistant  Secretary,  Bureau  of 

Public  Affairs. 
ST  182 — Special  Assistant  to  the 

Assistant  Secretary.  Bureau  of 

Consular  Affairs. 
ST  183— Public  Affairs  Advisor  to  the 

Assistant  Secretary,  Bureau  of 

Human  Rights  and  Humanitarian 

Affairs. 
ST  184— Special  Assistant  to  the 

Assistant  Secretary.  Office  of 

African  Affairs. 
ST  187— Secretary  (Steno)  to  the 

Chairman.  International  Joint 

Commission. 
ST  188— Staff  Assistant  to  the 

Assistant  Secretary  for 

International  Narcotics  Matters. 
ST  189— Legislative  Officer  to  the 

Assistant  Secretary  for  Legislative 

and  Intergovernmental  Affairs. 
ST  190— Special  Assistant  to  the 

Ambassador-at-Large  and  Special 

Advisor  to  the  Secretary. 
ST  191— Secretary  (Steno)  to  the 

Executive  Secretary/Special 

Assistant  to  the  Secretary. 
ST  192— Staff  Assistant  to  the  Deputy 

Secretary. 
ST  19&— Staff  Assistant  to  the 

Assistant  Secretary  for 

Congressional  Relations. 
ST  200— Staff  Assistant  to  the  Deputy 


Secretary. 
ST  201— Staff  Assistant  to  the 

Ambassador  on  Space  and  Defense 

Arms  and  Head  of  the  U.S. 

Delegation  to  Geneva. 
ST  202— Special  Assistant  to  the 

Ambassador-at-Large. 
ST  203— ^>edal  Assistant  to  the 

Counselor. 
ST  209— Protocol  Officer  to  the 

Assistant  Chief  of  I*rotocol. 
ST  211— Senior  Protocol  Officer 

(VisiU)  to  the  Chief  of  Protocol. 
ST  213— Staff  Assistant  to  the 

Assistant  Secretary  for  Human 

Rights  and  Humanitarian  Affairs. 
ST  217— ^lecial  Assistant  to  the 

Assistant  Secretary.  Bureau  of 

Inter-American  Affairs. 
ST  221 — Special  Assistant  to  the 

Assistant  Secretary.  Bureau  of  East 

Asian  and  Pacific  Affairs. 
ST  222— Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of  East 

Asian  and  PaciHc  Affairs. 
ST  228— Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of  Near 

Eastern  and  South  Asian  Affairs. 
ST  22&— Special  Assistant  to  the 

Assistant  Secretary.  Bureau  of 

Inter-American  Affairs. 
ST  233— Staff  Assistant  to  the 

Ambassador  and  U.S.  Negotiator  on 

Strategic  Nuclear  Arms. 
ST  236— Special  Assistant  to  the 

Undo'  Secretary  for  Security 

Assistance.  Science,  and 

Technology. 
ST  238— Staff  Assistant  to  the 

Ambassador  on  Space  and  Defense 

Arms  and  Head  of  the  U.S. 

Delegation  to  Geneva. 
ST  239— Protocol  Assistant  to  the 

Chief  of  Protocol 
ST  240— Special  Assistant  to  the 

Assistant  Secretary.  Bureau  of 

Inter-American  Affairs. 
ST  242 — Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

Human  Rights  and  Humanitarian 

Affairs. 
ST  243— Program  Specialist  to  the 

Chief  of  Protocol. 
ST  246— Secretary  (Steno)  to  the 

Ambassador  at  Large  for  Cultural 

Affairs. 
ST  247— Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

Inter-American  Affairs. 
ST  248— Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

International  Social  and 

Humanitarian  Affairs,  Bureau  of 

International  Organization  Affairs. 
ST  249— Staff  Assistant  to  the  Deputy 

Secretary. 
ST  250 — Public  Information  Officer  to 

the  Deputy  Assistant  Secretary  for 

International  Social  and 


Humanitarian  Affairs,  Bureau  of 

International  Organization  Affairs. 
ST  251— Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Policy  and  Counter  Terrorism. 

Bureau  of  Diplomatic  Security. 
ST  252— Protocol  Officer  to  the  Chief 

of  Protocol. 
ST  253— Secretary  (Steno)  to  the 

Ambassador-at-Large  for  Counter 

Terrorism. 
ST  254— Special  Assistant  to  the 

Under  Secretary  for  Security 

Assistance.  Science,  and 

Technology. 
ST  256— Policy  and  Press  Advisor  to 

the  U.S.  Permanent  Representative 

to  the  U.S.  Mission  to  the 

Organization  of  American  States. 
ST  257— Public  Affairs  Specialist  to 

the  Assistant  Secretary.  Biu'eau  of 

Inter-American  Affairs. 
ST  258— Secretary  (Steno)  to  the 

Inspector  General 
ST  259-^pecial  Assistimt  to  the  Legal 

Adviser. 
ST  260— Special  Assistant  to  the 

Under  Secretary  for  Security 

Assistance,  Science,  and 

Technology. 
ST  261 — Special  Assistant  to  the 

Under  Secretary  for  Security 

Assistance,  Science,  and 

Technology. 

Section  213.3305    Department  of  the 
Treasury 

TREA  27— Executive  Assistant  to  the 

Secretary. 
TREA  28— Special  Assistant  to  the 

Director  of  the  Mint 
TREA  56— Confidential  Assistant  to 

the  Assistant  Secretary  for 

Legislative  Affairs. 
TREA  61— Special  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs  and  Public  Liaison. 
TREA  74 — Confidential  Assistant  to 

the  Assistant  Secretary  for  Policy, 

Planning  and  Conununications. 
TREA  92 — Director.  Consumer  Affairs, 

to  the  Assistant  Secretary  for 

Business  and  Consumer  AFf.iirs. 
TREA  94 — Executive  Assistant  to  the 

Commissioner  of  Customs. 
TREA  102— Staff  Assistant  to  the 

Commissioner  of  Customs. 
TREA  113 — Executive  Assistant  to  the 

Sepcial  Assistant  to  the 

Commissioner  of  Customs 
TREA  115— Staff  Assistant  to  the 

Deputy  Assistant  Secretarj-  for 

Financial  Systems. 
TREA  120— Special  Assistant  to  the 

Assistant  Secretary  for  Policy, 

Planning  and  Communications. 
TREA  122— Public  Affairs  Specialist 

to  the  Assistant  Secretary  for 
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Policy,  Planning  and 

Communications. 
TREA 123— Public  Affairs  Specialist 

to  the  Treasurer. 
TREA  125 — Congressional  Liaison 

Specialist  to  the  Commissioner  of 

Customs. 
TREA  128— Staff  Assistant  to  the 

Director  of  the  Mint. 
TREA  132— Deputy  Assistant 

Secretary  for  Public  Liaison  to  the 

Assistant  Secretary  for  Public 

Affairs  and  Public  Liaison. 
TREA  135— Staff  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Management 
TREA  13»— Director  of  Scheduling  to 

the  Assistant  Secretary  for  Public 

Affairs  and  Public  Liaison. 
TREA  141— Staff  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Public  Affairs  and  Public  Liaison. 
TREA  144— Staff  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Policy,  {Manning,  and 

Communications. 
TREA  145— Travel  Clerk  to  the 

Deputy  Assistant  Secretary  for 

Administration. 
TREA  146-^Legislative  Aid  to  the 

Assistant  Secretary  for  Legislative 

Affairs. 
TREA  147— Travel  Clerk  to  the 

Deputy  Assistant  Secretary  for 

Administration. 
TREA  148-^)irector,  Special 

Operations  Division,  to  the  Deputy 

Assistant  Secretary  for 

Administration. 
TREA  150— Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Developing  Nations,  Office  of  the 

Assistant  Secretary  for 

International  Affairs. 
TREA  152— Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Public  Liaison. 
TREA  153— Legislative  Specialist  to 

the  Assistant  Secretary  for 

Legislative  Affairs. 
TREA  157 — Congressional  Liaison 

Officer  to  the  Associate 

Commissioner  of  Customs  for 

Congressional  Affairs. 
TREA  160— Confidential  Secretary  to 

the  Secretary. 
TREA  165— Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Pubhc  Liaison. 
TREA  166— Travel  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Administration. 
TREA  167— Special  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs  and  PubUc  Liaison. 
TREA  168— Staff  Assistant  to  the 

Director  of  the  Mint. 
TREA  160— Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 


Administration. 
TREA  171— Executive  Assistant  to  the 

Deputy  Secretary. 
TREA  173— Staff  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Departmental  Finance  and 

Management 
TREA  174— Senior  Assistant  to  the 

Deputy  Assistant  Secretary  for  Law 

Enforcement. 
TREA  176— Senior  Legislative 

Manager  to  the  Deputy  Assistant 

Secretary  for  Legislative  Affairs. 
TREA  177— Special  Assistant  to  the 

Executive  Director,  U.S.  Savings 

Bonds  Division. 
TREA  178— Legislative  Manager  to  the 

Deputy  Assistant  Secretary  for 

Legislative  Affairs. 
TREA  179— Legislative  Manager  to  the 

Assistant  Secretary  for  Legislative 

Affairs. 
TREA  180— Travel  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Administration. 
TREA  182— Staff  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Departmental  Finance  and 

Management 
TREA  183— Staff  Assistant  to  the 

Director  of  the  Mint 
TREA  184— Special  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs  and  Public  Liaison. 
TREA  18&— Legislative  Manager  to  the 

Assistant  Secretary  for  Legislative 

Affairs. 

Section  213.3306   Department  of 
Defense 

DOD  3-^Private  Secretary  to  the 

Secretary. 
DOD  5— Private  Secretary  to  the 

Deputy  Secretary. 
DOD  14— Private  Secretary  to  the 

Assistant  Secretary  for 

International  Security  Affairs. 
DOD  18— Private  Secretary  to  the 

Assistant  Secretcuy  (Comptroller). 
DOD  1&— Personal  and  Confidential 

Assistant  to  the  Director,  Program 

Analysis  and  Evaluation. 
DOD  20— Private  Secretary  to  the 

General  Counsel. 
DOD  22— Private  and  Confidential 

Secretary  to  the  Assistant  to  the 

Secretary  (Atomic  Energy). 
DOD  23— Private  Secretary  to  the 

Military  Assistant  to  the  Secretary. 
DOD  24— Chauffeur  to  the  Secretary. 
DOD  30— Secretary  (Steno)  to  the 

Defense  Advisor  to  U.S.  NATO. 
DOD  31— Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary 

for  Legislative  Affairs. 
DOD  32— Special  Assistant  to  the 

Assistant  Secretary  for  Legislative 

Affairs. 
DOD  33— Personal  Secretary  to  the 


Deputy  Secretary. 
DOD  34— Private  Secretary  to  the 

Principal  Deputy  Assistant 

Secretary  for  International  Security 

Affairs. 
DOD  35— Confidential  Assistant  to 

the  Executive  Secretary. 
DOD  51-^Private  Secretary  to  the 

Assistant  Secretary  for  Reserve 

Affaira. 
DOD  54 — ^Private  Secretary  to  the 

Judge,  U.S.  Court  of  Military 

Appeals. 
DOD  55— Private  Secretary  to  the 

Chief  Judge,  U.S.  Court  of  Military 

Appeals. 
DOD  56— Private  Secretary  to  the 

Judge,  U.S.  Court  of  Military 

Appeals. 
DOD  62— Management  Officer  to  the 

Chairman,  President's  Intelligence 

Oversight  Board. 
DOD  6&— Private  Secretary  to  the 

Physician  to  the  President  White 

House  Support  Group. 
DOD  73— Private  Secretary  to  the 

Assistant  Secretary  for  Health 

Affairs. 
DOD  89— Secretary  (Typing)  to  the 

Principal  Deputy  Assistant 

Secretary  (Public  Affairs). 
DOD  101— Personal  and  Confidential 

Assistant  to  the  Director  of  Net 

Assessment 
DOD  112— Special  Assistant  to  the 

Assistant  Secretary  for  Legislative 

Affairs. 
DOD  119— Private  Secretary  to  the 

Principal  Deputy  Director,  Program 

Analysis  and  Evaluation. 
DOD  133— Public  Affairs  Specialist  to 

the  Assistant  Secretary  (Public 

Affairs.) 
DOD  148— Private  Secretary  to  the 

Deputy  Under  Secretary  (Policy). 
DOD  171— Special  Assistant  to  the 

Deputy  Assistant  Secretary 

(Reserve  Affairs). 
DOD  174— Private  Secretary  to  the 

Under  Secretary  for  Policy. 
DOD  175— Personal  and  Confidential 

Assistant  to  the  Judge,  U.S.  Court  of 

Military  Appeals. 
DOD  178— Special  Assistant  to  the 

Assistant  Secretary  for  Legislative 

Affairs. 
DOD  194— Private  Secretary  to  the 

Assistant  Secretary  (International 

Security  Policy). 
DOD  205— Personal  and  Confidential 

Assistant  to  the  Judge,  U.S.  Court  of 

Military  Appeals. 
DOD  209— White  House  Director  of 

Television  Services  to  the  Assistant 

to  the  President/Director  of  Support 

Services. 
DOD  212-^hivate  Secretary  to  the 

Deputy  Under  Secretary,  Research 
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and  Engineering  (International 

Programs  and  Technology). 
DOD  216— Private  Secretary  to  the 

Principal  Deputy  Assistant 

Secretary  for  International  Security 

Policy. 
DOD  217— Private  Secretary  to  the 

Assistant  Secretary  (Conunand, 

Control,  Communications,  and 

Intelligence). 
DOD  220— Assistant  to  the  Director 

for  Emergency  Planning. 
DOD  225— Special  Assistant  to  the 

Assistant  Secretary  (Health 

Affairs). 
DOD  229— Special  Assistant  to  the 

Assistant  Secretary  for 

International  Security  Policy. 
DOD  23&— Special  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs. 
DOD  250— Speechwriter  to  the 

Assistant  Secretary  for  Public 

Affairs. 
DOD  252— Confidential  Assistant  to 

the  Secretary. 
DOD  254— Special  Assistant  for 

Emergency  Planning  to  the 

Assistant  Secretary  (Acquisition 

and  Logistics). 
DOD  255-4>ersonal  and  Confidential 

Assistant  to  the  Deputy  Secretary. 
DOD  259 — ^Deputy  Associate  Director 

for  Public  Liaison  to  the  Special 

Assistant  to  the  President  White 

House  Support  Group. 
DOD  261— Special  Assistant  for 

European  Security  and  Political 

Affairs  to  the  Deputy  Assistant 

Secretary  (European  and  NATO 

Policy). 
DOD  262— Special  Assistant  to  the 

Assistant  Secretary  (International 

Security  Affairs.) 
DOD  285— Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  East 

Asian  and  Pacific  Affairs. 
DOD  268— Private  Secretary  to  the 

Senior  Judge,  U.S.  Coiul  of  Military 

Appeals. 
DOD  270-^>rivate  Secretary  to  the 

Director  Strategic  Defense  Initiative 

Organization. 
DOD  274 — Security  Advisor  to  the 

Deputy  Assistant  to  the  President 

White  House  Support  Group. 
DOD  275 — Assistant  for  Eimipean 

Security  Negotiations  to  the  Deputy 

Assistant  Secretary  (Negotiations 

Policy). 
DOD  279 — ^Personal  and  Confidential 

Assistant  to  the  Director. 

Operational  Testing  and  Evaluation. 
DOD  280— Staff  Assistant  to  the 

Principal  Deputy  Assistant 

Secretary  for  Public  Affairs. 
DOD  282— Assistant  for  Multilateral 

Negotiations  to  the  Deputy 

Assistant  Secretary  (Negotiations 


Policy). 
DOD  283— Special  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs. 
DOD  284— Special  Assistant  to  the 

Director,  Office  of  Civilian  Health 

and  Medical  Programs  of  the 

Uniformed  Services. 
DOD  286— Special  Assistant  for  East 

Afiican  Affairs  to  the  Deputy 

Assistant  Secretary  for  African 

Affairs. 
DOD  287 — Special  Assistant  for 

Strategic  Defense  and  Space  Arms 

Control  Policy  to  the  Deputy 

Assistant  Secretary  (Nuclear  Forces 

and  Arms  Control  Policy). 
DOD  288— Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Near 

Eastern  and  South  Asian  Affairs. 
DOD  290— Public  Affairs  Speciahst  to 

the  Principal  Deputy  Assistant 

Secretary  for  Public  Affairs. 
DOD  294— Staff  Specialist  to  the 

Deputy  Director,  Strategic  Defense 

Initiative  Organization. 
DOD  295 — Special  Assistant  to  the 

Assistant  Secretary  (Force 

Management  and  Personnel). 
DOD  297— Staff  Assistant  to  the 

Assistant  Secretary  for  Legislative 

Affairs. 
DOD  296— Confidential  Assistant  to 

the  Under  Secretary  for  Acquisition. 
DOD  299— Family  Program 

Coordinator  to  the  Deputy  Assistant 

Secretary  (Family  Support 

Education,  and  Safety). 
DOD  300— Special  Assistant  for 

Foreign  Intelligence  Programs  to  the 

Assistant  Secretary  (Command, 

Control,  Communications,  and 

Intelligence). 
DOD  303 — Special  Assistant  for 

Strategic  Defense  Initiative  to  the 

Assistant  Secretary  for  Legislative 

Affairs. 
DOD  304— Assistant  for  External 

Affairs  and  Communications  to  the 

Deputy  Director  for  Policy,  External 

Affairs,  and  Special  Programs. 
DOD  305 — Special  Assistant  to  the 

Director,  Strategic  Defense 

Initiative  Organization. 
DOD  306— Attorney  Adviser 

(Military)  to  the  Judge,  U.S.  Court  of 

Military  Appeals. 
DOD  307— Staff  Assistant  to  the 

Associate  Director,  Office  of 

Presidential  Personnel. 
DOD  308 — ^Director,  Low-Intensity 

Conflict  to  the  Deputy  Assistant 

Secretary  for  Low-Intensity 

Conflict 
DOD  309— Speechwriter  to  the 

Assistant  Secretary  for  Public 

Affairs. 
DOD  310— Staff  Assistant  to  the 

Chairman,  Joint  Chiefs  of  Staff. 


DOD  311— Staff  Assistant  to  the 

Assistant  to  the  Chairman,  Joint 

Chiefs  of  Staff. 
DOD  312— Special  Assistant  to  the 

Director,  Strategic  Defense 

Initiative  Organization. 
DOD  313— Staff  Assistant  to  the 

Deputy  Assistant  Secretary  (Family 

Support,  Education,  and  Safety). 
DOD  314— Personal  and  Confidential 

Assistant  to  the  Under  Secretary  for 

Acquisition. 
DOD  315 — Archives  Technician  to  the 

Director.  White  House  Television 

Office. 
DOD  317— Personal  and  Confidential 

Assistant  to  the  Director  of  Defense 

Research  and  Engineering. 
DOD  318— Private  Secretary  to  the 

Assistant  Secretary  for  Special 

Operations/Low-Intensity  Conflict. 

Section  213.3307    Department  of  the 
Army 

ARMY  1— Staff  Assistant  to  the 

Secretary. 
ARMY  3— Secretary  (Steno)  to  the 

Assistant  Secretary  for  Manpower 

and  Reserve  Affairs. 
ARMY  5— Secretary  (Steno)  to  the 

Assistant  Secretary  for  Installations 

and  Logistics. 
ARMY  6— Secretary  (Typing)  to  the 

Assistant  Secretary,  Research, 

Development,  and  Acquisition. 
ARMY  21— Secretary  (Steno)  to  the 

General  Counsel. 
ARMY  38— Plans  Coordinator  to  the 

Chief  of  Public  Affairs. 
ARMY  41 — Assistant  Director  to  the 

Chairman  and  Executive  Director  of 

the  President's  Foreign  Intelligence 

Advisory  Board. 
ARMY  51— Confidential  Staff 

Assistant  to  the  Deputy  Director, 

Office  of  Private  Sector  Initiatives. 
ARMY  55— Secretary  (Steno)  to  the 

Assistant  Secretary,  Financial 

Management. 

Section  213.3308    Department  of  the 
Navy 

NAV  2— Staff  Assistant  to  the 

Secretary. 
NAV  5 — Private  Secretary  to  the 

Assistant  Secretary  for  Financial 

Management. 
NAV  7 — ^Private  Secretary  to  the 

Assistant  Secretary  for  Research 

and  Engineering. 
NAV  20 — Special  Assistant  to  the 

Military  Assistant  to  the  President. 
NAV  23--Special  Assistant  to  the 

Military  Assistant  to  the  President. 
NAV  24 — ^Private  Secretary  to  the 

Assistant  Secretary  for  Manpower 

and  Reserve  Affairs. 
NAV  25 — Special  Assistant  to  the 
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Director,  White  House  Military 

Office. 
NAV  27 — Special  Assistant  for 

Emergency  Manning  to  the  Military 

Assistant  to  the  President 
NAV  30— Staff  Assistant  to  the 

Deputy  Under  Secretary. 
NAV  31— Staff  Assistant  to  the  Under 

Secretary. 
NAV  32 — Private  Secretary  to  the 

Assistant  Secretary  for  Shipbuilding 

and  Logistics. 
NAV  3a— Private  Secretary  to  the 

Under  Secretary 
NAV  40 — Special  Assistant  to  the 

Deputy  Under  Secretary  (Policy). 

Section  213.3309    Department  of  the  Air 
Force 

AF 1— Secretary  (Steno)  to  the 

Secretary. 
AF  3 — Secretary  (Steno)  to  the 

Assistant  Secretary  for  Manpower, 

Reserve  Affairs,  and  Installations. 
AF  5— Secretary  (Steno)  to  the 

Assistant  Secretary  for  Research 

and  Development  Logistics. 
AF  8 — Secretary  (Steno)  to  the 

Assistant  Secretary  for  Financial 

Management. 
AF  8— Secretary  (Steno)  to  the 

General  Counsel. 
AF  17 — Administrative  Officer  to  the 

Assistant  to  the  Vice  President  for 

National  Security  Affairs. 
AF  18— Special  Assistant  to  the 

Assistant  to  the  Vice  President  for 

National  Security  Affairs. 
AF  20— Secretary  (Steno)  to  the 

Military  Assistant  to  the  President. 
AF  21 — Special  Assistant  to  the 

Military  Assistant  to  the  President. 
AF  22— Secretary  (Steno)  to  the 

Assistant  to  the  Vice  President  for 

National  Security  Affairs. 
AF  28 — Special  Assistant  to  the 

Assistant  Secretary  for  Manpower, 

Reserve  Affairs,  and  Installations. 
AF  28 — Special  Assistant  to  the 

General  Counsel. 
AF  29— Staff  Assistant  to  the 

Secretary. 
AF  30 — Special  Assistant  to  the 

Assistant  to  the  President/ Director 

of  the  White  House  Military  Office. 

Section  213.3310    Department  of  Justice 

JUS  21— Confidential  Assistant 
(Private  Secretary)  to  the  Assistant 
Attorney  General,  Antitrust 
Division. 

JUS  25— Confidential  Assistant 
(Private  Secretary)  to  the  Assistant 
Attorney  General,  Criminal 
Division. 

JUS  70— Special  Assistant  to  the 
Assistant  Attorney  General,  Civil 
Rights  Division. 

JUS  83— Confidential  Assistant  to  the 


Attorney  General. 
JUS  85 — Special  Assistant  to  the 

Director,  Community  Relations 

Service. 
JUS  93— Secretary  (Typing)  to  the 

Associate  Attorney  General. 
JUS  100— Confidential  Assistant  to  the 

Director  of  Congressional  and 

Public  Affairs,  Immigration  and 

Naturalization  Service. 
JUS  122 — Special  Assistant  to  the 

Director,  Office  of  Public  Affairs. 
JUS  135— Staff  Assistant  to  the 

Assistant  Attorney  General, 

Antitrust  Division. 
JUS  152— Secretary  and  Confidential 

Assistant  to  the  U.S.  Attorney. 
JUS  158 — Secretary  (Stenographer)  to 

the  U.S.  Attorney. 
JUS  102 — Special  Assistant  to  the 

Assistant  Attorney  General,  Civil 

Rights  Division. 
JUS  167 — Special  Assistant  to  the 

Attorney  General. 
JUS  183 — ^Attorney-Advisor  (General) 

to  the  Assistant  Attorney  General, 

Land  and  Natural  Resources 

Division. 
JUS  190— Staff  Assistant  to  the 

Assistant  Attorney  General,  Office 

of  Legal  Policy. 
JUS  20O— Secretary  and  Confidential 

Assistant  to  the  U.S.  Attorney. 
JUS  208— Confidential  Assistant  to  the 

Director,  Office  of  Public  Affairs. 
JUS  221 — Special  Assistant  to  the 

Director,  Bureau  of  Justice 

Statistics. 
JUS  224 — Special  Assistant  to  the 

Deputy  Attorney  General. 
JUS  227— Staff  Assistant  to  the 

Director,  Community  Relations 

Service. 
JUS  240— Special  Assistant  to  the 

Deputy  Assistant  Attorney  General, 

Civil  Rights  Division. 
JUS  241 — Confidential  Assistant  and 

Private  Secretary  to  the  Chairman, 

Foreign  Claims  Settlement 

Commission. 
JUS  242 — Special  Assistant  to  the 

Assistant  Attorney  General,  Civil 

Division. 
JUS  244— Special  .Assistant  to  the 

Director,  National  Institute  of 

Justice. 
JUS  246 — Special  Assistant  to  the 

Administrator,  Office  of  Justice 

Assistance,  Research,  and 

Statistics. 
JUS  247 — Special  Assistant  to  the 
Conunissioner,  Immigration  and 
Naturalization  Service. 
JUS  248 — Missing  Children  Program 
Coordinator  to  the  Administrator, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
JUS  240— Staff  Assistant  to  the 
Attorney  General. 


JUS  202— Staff  Asmstant  to  the 

Directw.  Bnreaa  of  Justice 

Statistics. 
JUS  266— Public  Affairs  ^cialist  to 

the  Deputy  Director,  Office  of  Public 

Affairs. 
JUS  268— Attorney-Advisor  (General) 

to  the  Assistant  Attorney  General, 

Antitrust  Division. 
JUS  270 — Special  Assistant  to  the 

Assistant  Attorney  General,  Civil 

Rights  Division. 
JUS  271 — Confidential  Assistant  to  the 

Assistant  Attmney  General,  Office 

of  Legal  Policy. 
JUS  277— Staff  Assistant  to  the 

Assistant  Attorney  General/Chief 

of  Staff. 
JUS  279— Confidential  Assistant  to  the 

Deputy  Assistant  Attorney  General, 

Office  of  Legislative  Affairs. 
JUS  281 — Congressional  and  Public 

Liaison  Officer  to  the  Deputy 

Assistant  Attorney  General,  Office 

of  Justice  Programs. 
JUS  283 — Senior  Liaison  Officer  to  the 

Director,  Office  of  Liaison  Services. 
JUS  292— Confidential  Assistant  to  the 

Director,  Office  of  Liaison  Services. 
JUS  293— Confidential  Assistant  to  the 

Associate  Deputy  Attorney  General. 
JUS  294 — Special  Assistant  to  the 

Assistant  Attorney  General,  Tax 

DivisioiL 
JUS  296— Confidential  Assistant  to  the 

Associate  Deputy  Attorney  General. 
JUS  300— Special  Assistant  to  the 

Assistant  Attorney  General  Civil 

Rights  Division. 
JUS  301 — Attorney-Advisor  (Special 

Assistant)  to  the  Principal  Deputy 

Assistant  Attorney  General. 
JUS  302— Staff  Assistant 

(Speechwriter)  to  the  Director, 

Office  of  Public  Affairs. 
JUS  303 — ^Research  Associate  to  the 

Director,  Office  of  Public  Affairs. 
JUS  304 — Confidential  Assistant  to  the 

Director,  Bureau  of  Justice 

Statistics. 
JUS  306 — Assistant  Director,  Office  of 

Public  Affairs. 
JUS  307 — Attorney-Advisor  to  the 

Assistant  Attorney  General,  Civil 

Division. 
JUS  309 — Senior  Liaison  Officer  to  the 

Director,  Office  of  Liaison  Services. 
JUS  310 — Special  Assistant  to  the 

Director,  Bureau  of  Justice 

Assistance. 
JUS  311 — Special  Assistant  to  the 

Director,  Office  of  Public  Affairs. 
JUS  312 — ^Assistant  Director,  Asylum 
Policy  and  Review  Unit,  Office  of 
Legal  PoUcy. 
JUS  314— Senior  Liaison  Officer  to  the 
Director,  Office  of  Liaison  Services. 
JUS  315— Confidential  Assistant  to  the 
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Director,  National  Obscenity 

Enforcement  Unit,  Criminal 

DivisiorL 
JUS  316— General  Attorney  to  the 

Director,  Office  for  Victims  of 

Crime. 
JUS  318— Staff  Assistant  to  the 

Assistant  to  the  Attorney  General 

and  Chief  of  Staff. 
JUS  319 — Supervisory  Attorney- 
Advisor  (Associate  Director), 

National  Obscenity  Enforcement 

Unit.  Criminal  Division. 
JUS  320— Special  Assistant  to  the 

Assistant  Attorney  General. 

Antitrust  Division. 
JUS  324— Special  Assistant  to  the 

Assistant  Attorney  General,  Office 

of  Legislative  Affairs. 
JUS  326— Special  Assistant  to  the 

Assistant  Attorney  General,  Civil 

Division. 
JUS  327— Special  Assistant  to  the 

Assistant  Attorney  General,  Office 

of  Justice  Programs. 
JUS  32»— Special  Assistant  to  the 

Attorney  General. 
JUS  32»— Confidential  Assistant  to  the 

Deputy  Director,  Office  of  Justice 

Programs. 
JUS  330— Confidential  Assistant  to  the 

Director,  Office  of  Legal  Policy. 
JUS  331— Special  Assistant  to  the 

Director,  National  Institute  of 

Justice. 
JUS  332— Special  Assistant  to  the 

Deputy  Assistant  Attorney  General, 

Civil  Rights  Division. 
JUS  333— Confidential  Assistant  to  the 

Deputy  Director.  Office  of  Liaison 

Services. 
JUS  335— Special  Assistant  to  the 

Assistant  Attorney  General,  Civil 

Division. 
JUS  336— Public  Affairs  Officer  to  the 

Director,  Office  of  Congressional 

and  Public  Affairs. 
JUS  337— Special  Counsel  to  the 

Associate  Attorney  General. 

Section  213.3311    Federal  Judicial 
Center 

FJC  2— Staff  Assistant  to  the  Director. 

Section  213.3312    Department  of  the 
Interior 

INT  3 — Special  Assistant  to  the 

Assistant  to  the  Secretary  and 

Director,  External  Affairs. 
INT  25— Steward  to  the  Secretary. 
INT  73— Staff  Assistant  to  the 

Executive  Assistant  to  the 

Secretary. 
INT  92— Special  Assistant  to  the 

Assistant  Secretary  for  Policy, 

Budget,  and  Administration. 
INT  111— Staff  Assistant  to  the 

Secretary. 
INT  141 — Executive  Assistant  to  the 


Conmiissioner  of  Reclamation. 
INT  143 — Special  Assistant  to  the 

Assistant  Secretary,  Fish,  Wildlife, 

and  Parks. 
INT  152 — Special  Assistant  to  the 

Deputy  Director,  National  Park 

Service. 
INT  155 — Confidential  Assistant  to 

the  Director,  Office  of  Surface 

Mining. 
INT  165— Special  Assistant  to  the 

Director,  Bureau  of  Land 

Management. 
INT  171— Director,  Office  of  Public 

Affairs,  to  the  Commissioner  of 

Reclamation. 
INT  191 — Special  Assistant  to  the 

Director,  Bureau  of  Land 

Management. 
INT  194— Staff  Assistant  to  the  Under 

Secretary. 
INT  196— Special  Assistant  to  the 

Assistant  Secretary,  Territorial  and 

International  Affairs. 
INT  202— Special  Assistant  to  the 

Director,  National  Park  Service. 
INT  205— Special  Assistant  to  the 

Assistant  Secretary,  Indian  Affairs. 
INT  208 — Congressional  Liaison 

Officer  to  the  Director,  Minerals 

Management  Service. 
INT  212— Special  Assistant  to  the 

Assistant  to  the  Secretary  and 

Director,  External  Affairs. 
INT  214 — Confidential  Assistant  to 

the  Director,  Fish  and  Wildlife 

Service. 
INT  215 — Confidential  Assistant  to 

the  Executive  Assistant  to  the 

Secretary. 
INT  220— Special  Assistant  to  the 

Assistant  Secretary,  Territorial  and 

International  Affairs. 
INT  225— Special  Assistant  to  the 

Director,  Office  of  Surface  Mining. 
INT  231— Special  Assistant  to  the 

Assistant  to  the  Secretary  and 

Director,  Office  of  Public  Affairs. 
INT  232— Staff  Assistant  to  the 

Assistant  to  the  Secretary  and 

Director,  External  Affairs. 
INT  235— Confidential  Assistant  to 

the  Director,  Fish  and  Wildlife 

Service. 
INT  243— Confidential  Assistant  to 

the  Secretary. 
INT  246— Public  Affairs  Specialist  to 

the  Director,  Minerals  Management 

Service. 
INT  248 — Congressional  Liaison 

Officer  to  the  Director,  Bureau  of 

Mines. 
INT  250— Special  Assistant  to  the 

Chief,  Office  of  Congressional 

Liaison,  Bureau  of  Mines. 
INT  256— Staff  Assistant  to  the 

Associate  Director,  Bureau  of  Land 

Management. 
INT  264 — Confidential  Assistant  to 


the  Speical  Assistant  (Field 

Representative)  to  the  Secretary. 
INT  265— Special  Assistant  to  the 

Director,  Bureau  of  Land 

Management. 
INT  272— Special  Assistant  to  the 

Assistant  to  the  Secretary  and 

Director,  Office  of  External  Affairs. 
INT  274 — Congressional  Liaison 

Speciahst  to  the  Director.  Office  of 

Surface  Mining  and  Reclamation. 
INT  278— Special  Assistant  to  the 

Assistant  Secretary  for  Fish, 

Wildlife,  and  Parks. 
INT  280— Special  Assistant  to  the 

Director,  Fish  and  Wildlife  Service. 
INT  281— Confidential  Assistant  to 

the  Inspector  General, 
INT  282— Confidential  Assistant  to 

the  Solicitor. 
INT  283 — Deputy  Assistant  Secretary 

for  Water. 
INT  285— Special  Assistant  to  the 

Commissioner  of  Reclamation. 
INT  287— Assistant  to  the  Director. 

Bureau  of  Land  Management. 
INT  292— Special  Assistant  to  the 

Director,  Bureau  of  Land 

Management. 
INT  294— Special  Assistant  to  the 

Director,  Fish  and  Wildlife  Service. 
INT  297— Confidential  Assistant  to 

the  Deputy  Solicitor. 
INT  298— Special  Assistant  to  the 

Assistant  to  the  Secretary  and 

Director,  Office  of  External  Affairs. 
INT  302— Special  Assistant  to  the 

Assistant  Secretary  for  Water  and 

Science. 
INT  307— Public  Affairs  Specialist 

(Speechwriter)  to  the  Director, 

Office  of  Public  Affairs,  Bureau  of 

Reclamation. 
INT  30»— Special  Assistant  to  the 

Director,  Fish  and  Wildlife  Service. 
INT  312— Confidential  Assistant  to 

the  Secretary. 
INT  313— Special  Assistant  to  the 

Assistant  Secretary  for  Policy. 

Budget,  and  Administration. 
INT  314 — Congressional  Affairs 

Officer  to  the  Assistant  to  the 

Secretary  and  Director,  Office  of 

External  Affairs. 
INT  315— Staff  Assistant  to  the 

Commissioner  of  Reclamation. 
INT  316— Confidential  Assistant  to 

the  Deputy  Under  Secretary. 
INT  317— Special  Assistant  to  the 

Assistant  Director  of  External 

Affairs,  Fish  and  Wildlife  Service. 

Section  213.3313    Department  of 
Agriculture 

AGR  1 — Confidential  Assistant 
(Speech  Writer)  to  the  Secretary. 

AGR  3 — Confidential  Assistant  to  the 
Secretary. 
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AGR  8 — Chauffeur  to  the  Secretary. 
AGR 13— Private  Secretary  to  the 

Assistant  Secretary  for  Food  and 

Consumer  Services. 
AGR  19— Private  Secretary  to  the 

Administrator,  Rural  Electrification 

Administration. 
AGR  28— Staff  Assistant  to  the 

Administrator,  Farmers  Home 

Administration. 
AGR  27— Private  Secretary  to  the 

Administrator,  Fanners  Home 

Administration. 
AGR  28 — Member,  Board  of  Directors, 

to  the  Secretary,  Federal  Crop 

Insurance  Corporation. 
AGR  29 — ^Member,  Board  of  Directors, 

to  the  Secretary,  Federal  Crop 

Insurance  Corporation. 
AGR  30— Private  Secretary  to  the 

Manager,  Federal  Crop  Insurance 

Corporation. 
AGR  31 — Confidential  Assistant  to 

the  Administrator,  Agricultural 

Stabilization  and  Conservation 

Service. 
AGR  32 — Confidential  Assistant  to 

the  Administrator,  Agricultural 

Stabilization  and  Conservation 

Service. 
AGR  33 — Confidential  Assistant  to 

the  Administrator,  Agricultural 

Stabilization  and  Conservation 

Service. 
AGR  34 — Confidential  Assisttmt  to 

die  Administrator,  Agricultural 

Stabilization  and  Conservation 

Service. 
AGR  35 — Private  Secretary  to  the 

Administrator,  Agricultural 

Stabilization  and  Conservation 

Service. 
AGR  44— Private  Secretary  to  the 

Assistant  Secretary  for  Economics. 
AC^  48 — Confidential  Assistant  to 

the  Administrator,  Food  and 

Nutrition  Service. 
AGR  56— Private  Secretary  to  the 

Assistant  Secretary  for 

Governmental  and  Public  Affairs. 
AGR  61— Private  Secretary  to  the 

Assistant  Secretary  for  Natural 

Resources  and  Environment 
AGR  62— Confidential  Assistant  to 

the  Under  Secretary  for  Small 

Community  and  Rural  Development. 
AGR  64 — Confidential  Assistant  to 

the  Under  Secretary  for  Small 

Community  and  Rural  Development. 
AGR  74— Private  Secretary  to  the 

Deputy  Assistant  Secretary  for 

Food  and  Consumer  Services. 
AGR  75 — Private  Secretary  to  the 
Deputy  Under  Secretary  for  Small 
Commimity  and  Rural  Development. 
AGR  81 — Confidential  Assistant  to 
the  Administrator,  Farmers  Home 
Administration. 
AGR  96 — Confidential  Assistant  to 


tlw  Assistant  Secretary  for 

Governmental  and  Public  Affairs. 
AGR  102— Confidential  Assistant  to 

the  Assistant  Secretary  for  Food 

and  Consiuner  Services. 
AGR  103 — Confidential  Assistant  to 

the  Administrator,  Foreign 

Agricultural  Service. 
AGR  105— Confidential  Assistant  to 

the  Assistant  Secretary  for 

Governmental  and  Public  Affairs. 
AGR  loe— Confidential  Assistant  to 

the  Assistant  Secretary  for 

Governmental  and  Public  Affairs. 
AGR  lOe— Confidential  Assistant  to 

the  Assistant  Secretary  for 

Governmental  and  Public  Affairs. 
AGR  110 — Confidential  Assistant  to 

the  General  Counsel. 
AGR  114— Confidential  Assistant  to 

the  Assistant  Secretary  for 

Governmental  and  Public  Affairs. 
AGR  118— Confidential  Assistant  to 

the  Assistant  Secretary  for 

Governmental  and  Public  Affairs. 
AGR  128— Private  Secretary  to  the 

Administrator,  Federal  Grain 

Inspection  Service. 
AGR  129— Private  Secretary  to  the 

Assistant  Secretary,  Marketing  and 

Inspection  Service. 
AGR  135 — Confidential  Assistant  to 

the  Administrator,  Food  Safety  and 

Inspection  Service. 
AGR  137 — Confidential  Assistant  to 

the  Assistant  Secretary  for 

Economics. 
AGR  139— Staff  Assistant  to  the 

Secretary. 
AGR  140 — Special  Assistant  to  the 

Assistant  Secretary  for  Economics. 
AGR  141 — Confidential  Assistant  to 

the  Administrator,  Food  Safety  and 

Inspection  Service. 
AGR  143 — Confidential  Assistant  to 

the  Administrator,  Agricultural 

Marketing  Sovice. 
AGR  151 — Executive  Assistant  to  the 

Administrator,  Agricultural 

Marketing  Service. 
AGR  154— Confidential  Assistant  to 

the  Administrator,  Food  and 

Nutrition  Service. 
AGR  159 — Special  Representative  to 

the  Administrator,  Foreign 

Agricultural  Service. 
AGR  162— Confidential  Assistant  to 

the  Administrator,  Federal  Grain 

Inspection  Service. 
AGR  164— Confidential  Assistant  to 

the  Assistant  Secretary  for  Science 

and  Education. 
AGR  175— Confidential  Assistant  to 
the  Assistant  Secretary  for 
Governmental  and  Public  Affairs. 
AGR  177 — Special  Assistant  to  the 

Director,  Office  of  Transportation. 
AGR  184— Office  Assistant 
(Receptionist]  to  the  Executive 


Assistant  to  the  Secretary. 
AGR  186— Confidential  Assistant  to 

the  Deputy  Secretary. 
AGR  188— Northeast  Area  Director  to 

the  Deputy  Administrate,  Office  of 

State  and  County  Operations. 
AGR  189— Southeast  Area  Director  to 

the  Depaty  Administrator,  Office  of 

State  and  County  Operations. 
AGR  190— Mideast  Area  Director  to 

the  Depaty  Administrator,  Office  of 

State  and  County  Operations. 
AGR  191 — Northwest  Area  Director  to 

the  Depaty  Administrator,  Office  of 

State  uid  County  Operations. 
AGR  192 — SouAeast  Area  Director  to 

the  Deputy  Administrator,  Office  of 

State  and  County  Operations. 
AGR  193— Confidential  Assistant  to 

the  Depaty  Secretary 
AGR  194— Private  Secretary  to  the 

Under  Secretary  for  Small 

Coramunity  and  Rural  Devdopment. 
AGR  196— Confidential  Assistant  to 

the  Administrator,  Office  of 

International  Cooperation  and 

Development. 
AGR  201— Confidential  Assistant  to 

the  Special  Assistant  to  the 

Secretary. 
AGR  20S— Staff  Assistant  to  the 

Special  Assistant  to  the  Secretary. 
AGR  206— Director.  Office  of  tiie 

Consumer  Advisor  to  the  Assistant 

Secretary  for  Food  and  Consiuner 

Services. 
AGR  207— Member.  Board  of 

Directors,  to  the  Secretary,  Federal 

Crop  Insurance  Corporation. 
AGR  208-^fember,  Board  of 

Directors,  to  the  Secretary.  Federal 

Crop  Insurance  Corporation. 
AGR  209— Confidential  Assistant  to 

the  Chief.  Soil  Conservation 

Service. 
AGR  210— Staff  Assistant  to  the 

Administrator.  Office  of 

International  Development  and 

Cooperation. 
AGR  212— Spedal  Assistant  to  the 

Assistant  Secretary  for 

Administration. 
AGR  218— Staff  Assistant  to  the 

Assistant  Secretary  for 

Administration. 
AGR  220— Private  Secretary  to  the 

Deputy  Assistant  Secretary  for 

Administration. 
AGR  222— Confidential  Assistant  to 

the  Manager,  Federal  Crop 

Insurance  Corporation. 
AGR  224 — Director,  Congressional 

and  PuUic  Affairs  Division,  to  the 

Manager,  Federal  Crop  Insurance 

Corporation. 
AGR  225— Confidential  Assistant  to 

the  Manager,  Federal  Crop 

Insurance  Corporation. 
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AGR  226— Ck>nfidential  Assistant  to 

the  Administrator.  Food  and 

Nutrition  Service. 
AGR  228— Confidential  Assistant  to 

the  Inspector  General. 
AGR  229— Staff  Assistant/ 

Correspondence  Review  Officer  to 

the  Director.  Executive  Secretariat. 
AGR  231— Confidential  Assistant  to 

the  Assistant  Secretary  for 

Governmental  and  Public  Affairs. 
AGR  232— Confidential  Assistant  to 

the  Administrator.  Farmers  Home 

Administration. 
AGR  233— Staff  Assistant  to  the 

Special  Assistant  to  the  Secretary. 
AGR  234— Confidential  Assistant  to 

the  Administrator.  Office  of 

International  Cooperation  and 

Development. 
AGR  235 — Confidential  Assistant  to 

the  Administrator,  Agricultural 

Marketing  Service. 
AGR  236— Confidential  Assistant  to 

the  Administrator.  Animal  and 

Plant  Health  Inspection  Service. 
AGR  237— Private  Secretary  to  the 

Administrator.  Agricultural 

Marketing  Service. 
AGR  238— Staff  Assistant  to  the 

Assistant  Secretary  for 

Governmental  and  Public  Affairs. 
AGR  242— Confidential  Assistant  to 

the  Assistant  Secretary  for 

Governmental  and  Public  Affairs. 
AGR  243— Confidential  Assistant  to 

the  Assistant  Secretary  for 

Governmental  and  Public  Affairs. 
AGR  244 — Confidential  Assistant  to 

the  Chief,  Soil  Conservation 

Service. 
AGR  247— 4>rivate  Secretary  to  the 

Inspector  General. 
AGR  2S0-4>rivate  Secretary  to  the 

Deputy  Under  Secretary  for 

International  Affairs  and 

Commodity  Programs. 
AGR  257 — ^Administrator.  Human 

Nutrition  Information  Service,  to  the 

Assistant  Secretary  for  Food  and 

Consumer  Services. 
AGR  258— Confidential  Assistant  to 

the  Administrator.  Foreign 

Agricultural  Service. 
AGR  259-^)irector,  Legislative  and 

Public  Affairs,  to  the  Administrator, 

Animal  and  Plant  Health  Inspection 

Service. 
AGR  200— Confidential  Assistant  to 

the  Assistant  Secretary  for 

Governmental  and  Public  Affairs. 
AGR  261— Confidential  Assistant  to 

the  Assistant  Secretary  for 

Governmental  and  Public  Affairs. 
AGR  262— Confidential  Assistant  to 

the  Assistant  Secretary  for  Science 

and  Education. 
AGR  263— Confidential  Assistant  to 

the  Assistant  Secretary  for  Natural 


Resources  and  Environment. 
AGR  265— Staff  Assistant  to  the 

Assistant  Secretary  for 

Governmental  and  PubUc  Affairs. 
AGR  286— Staff  Assistant  to  the 

Administrator.  Food  and  Nutrition 

Service. 
AGR  267— Staff  Assistant  to  the 

Assistant  Secretary  for 

Governmental  and  Pubhc  Affairs. 
AGR  268— Confidential  Assistant  for 

Legislative  Affairs  to  the  Deputy 

Administrator,  Policy  and  Program 

Support.  Rural  Electrification 

Administration. 
AGR  271— Press  Secretary  to  the 

Secretary. 
AGR  273 — Confidential  Assistant  to 

the  Administrator,  Foreign 

Agricultural  Service. 
AGR  275-^»rivate  Secretary  to  the 

Deputy  Secretary. 
AGR  276— Confidential  Assistant  to 

the  Administrator,  Agricultural 

Research  Service. 
AGR  277 — Confidential  Assistant  to 

the  Chief,  Soil  Conservation 

Service. 
AGR  279— Confidential  Assistant  to 

the  Administrator,  Foreign 

Agricultural  Service. 
AGR  282— Confidential  Assistant  to 

the  Administrator,  Foreign 

Agricultiu-al  Service. 

Section  213.3314    Department  of 
Commerce 

COM  1 — Confidential  Assistant  to  the 

Secretary. 
COM  2— Confidential  Assistant  to  the 

Chief  of  Staff. 
COM  4 — Confidential  Assistant  to  the 

Secretary. 
COM  5 — Confidential  Assistant  to  the 

Special  Assistant  to  the  Secretary. 
COM  6— Confidential  Assistant  to  the 

Chief  of  Staff. 
COM  12— Confidential  Assistant  to 

the  Deputy  Secretary. 
COM  19— Chauffeur  to  the  Secretary. 
COM  20— Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Administration. 
COM  22— Deputy  Director, 

Congressional  Affairs,  to  the  Deputy 

Assistant  Secretary  for 

Congressional  Affairs. 
COM  73 — Congressional  Liaison 

Specialist  to  the  Director.  Office  of 

Congressional  Relations. 
COM  114— Private  Secretary  to  the 

Director,  Minority  Business 

Development  Agency. 
COM  158— Confidential  Assistant  to 

the  Assistant  Secretary.  Economic 

Development  Administration. 
COM  159— Deputy  Director,  Office  of 

Public  Affairs. 
COM  leo-Confidential  Assistant  to 


the  Deputy  Assistant  Secretary  for 

Domestic  Operations. 
COM  162— Confidential  Assistant  to 

the  Assistant  Secretary  for 

International  Economic  Policy, 

International  Trade  Administration. 
COM  175— Congressional  Liaison 

Specialist  to  the  Assistant  Secretary 

for  Congressional  Affairs. 
COM  181— Confidential  Assistant  to 

the  Assistant  Secretary  for 

Communications  and  Information. 
COM  184— Confidential  Assistant  to 

the  Director,  National  Bureau  of 

Standards. 
COM  190— Director,  Office  of 

Congressional  Affairs,  to  the 

Assistant  Secretary  for 

Communications  and  Information. 
COM  192— Legislative  Director  to  the 

Director,  Office  of  Congressional 

Affairs. 
COM  198 — Congressional  Liaison 

Officer  to  the  Assistant  Secretary 

for  Congressional  and 

Intergovernmental  Affairs. 
COM  200 — Congressional  Liaison 

Officer  to  the  Assistant  Secretary 

for  Congressional  Affairs. 
COM  201 — Congressional  Liaison 

Assistant  to  the  Deputy  Assistant 

Secretary  for  Congressional  Affairs. 
COM  202— Congressional  Liaison 

Assistant  to  the  Deputy  Assistant 

Secretary  for  Congressional  Affairs. 
COM  203— Congressional  Liaison 

Assistant  to  the  Deputy  Assistant 

Secretary  for  Congressional 

Operations. 
COM  204— Special  Assistant  to  the 

Chief  Scientist,  National  Oceanic 

and  Atmospheric  Administration. 
COM  217 — Special  Assistant  to  the 

Director,  Office  of  Public  Affairs. 
COM  218— Special  Assistant  to  the 

Assistant  Secretary,  National 

Oceanic  and  Atmospheric 

Administration. 
COM  220— Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

East  Asia  and  the  Pacific, 

International  Trade  Administration. 
COM  214— Confidential  Assistant  to 

the  Under  Secretary,  International 

Trade  Administration. 
COM  225 — Director,  Congressional 

Affairs  Staff,  to  the  Under  Secretary 

for  Export  Administration. 
COM  236— Special  Assistant  to  the 

Secretary. 
COM  237— Confidential  Assistant  to 

the  Under  Secretary,  International 

Trade  Administration. 
COM  252— Confidential  Assistant  to 

the  Secretary. 
COM  254 — Supervisory  Public  Affairs 

Specialist  to  the  Director,  Minority 

Business  Development  Agency. 
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COM  259— Director  of  Congressional 
Affairs  to  the  Under  Secretary. 
International  Trade  Administration. 
COM  263— Confidential  Assistant  to 
the  Assistant  Secretary  for  Trade 
Development.  International  Trade 
Administration. 
COM  264— Special  Assistant  to  the 
Deputy  Assistant  Secretary, 
Economic  Development 
Administration. 
COM  265 — Confidential  Assistant  to 
the  Deputy  Assistant  Secretary  for 
Export  Administration, 
International  Trade  Administration. 
COM  267— Confidential  Assistant  tc 
the  Deputy  Assistant  Secretary  for 
Export  Administration. 
International  Trade  Administi'ation. 
COM  272— Confidential  Assistant  to 
the  Assistant  Secretary  for  Trade 
Development,  International  Trade 
Administration. 
COM  273— Confidential  Assistant  to 
the  Deputy  Assistant  Secretary  for 
Trade  Information  and  Analysis. 
International  Trade  Administration. 
COM  275— Confidential  Assistant  to 
the  Director.  Office  of  Business 
Liaison. 
COM  277— Special  Assistant  to  the 
Director.  Office  of  Public  Affairs. 
COM  285— Deputy  Director,  Office  of 
Intergovernmental  Affairs,  to  the 
Deputy  Assistant  Secretary  for 
Intergovernmental  Affairs. 
COM  286— Confidential  Assistant  to 
the  Director,  Office  of  Business 
Liaison. 
COM  289— Confidential  Assistant  to 
the  Deputy  Assistant  Secretary  for 
Intergovernmental  Affairs. 
COM  290— Confidential  Assistant  to 
the  Director,  Office  of  Business 
Liaison. 
COM  291— Special  Assistant  to  the 

Director  of  Pubhc  Affairs. 
COM  293— Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Intergovernmental  Affairs. 
COM  295 — Confidential  Assistant  to 
the  Special  Assistant  to  the 
Secretary. 
COM  297— Confidential  Assistant  to 
the  Assistant  Secretary  for 
Administration. 
COM  298— Special  Assistant  to  the 
Assistant  Secretary  for 
Communications  and  Information. 
COM  300— Confidential  Assistant  to 
the  Deputy  Under  Secretary  for 
International  Trade,  International 
Trade  Administration. 
COM  303 — Confidential  Assistant  to 
the  Assistant  Secretary  for 
Administration. 
COM  305— Private  Secretary  to  the 
Under  Secretary  for  Travel  and 
Tourism. 


COM  306— Congressional  Liaison 
Assistant  to  the  Deputy  Assistant 
Secretary  for  Congressional  Affairs. 
COM  309— Confidential  Assistant  to 
the  Director,  Minority  Business 
Development  Agency. 
COM  310— Private  Secretary  to  the 
Deputy  Under  Secretary  for  Travel 
and  Tourism. 
COM  314— Confidential  Assistant  to 
the  Special  Assistant  to  the 
Secretary. 
COM  316— Confidential  Assistant  to 
the  Deputy  Assistant  Secretary  for 
Trade  Information  and  Analysis. 
International  Trade  Administration. 
COM  321— Director,  Office  of  Public 
Affairs  to  the  Under  Secretary  for 
International  Trade. 
COM  324— Confidential  Assistant  to 
the  Deputy  Assistant  Secretary  for 
International  Economic  Policy. 
International  Trade  Administration. 
COM  329— Congressional  Liaison 
Specialist  to  the  Director, 
Congressional  Affairs.  International 
Trade  Administration. 
COM  331— Confidential  Assistant  to 
the  Assistant  Secretary  for  Tourism 
Marketing. 
COM  335 — Congressional  Liaison 
Officer  to  the  Deputy  Assistant 
Secretary  for  Congressional  Affairs. 
COM  336— Confidential  Assistant  to 
the  Deputy  Assistant  Secretary  for 
Export  Enforcement. 
COM  340— Special  Assistant  to  the 
Administrator,  National  Oceanic 
and  Atmospheric  Administration. 
COM  342— Confidential  Assistant  to 
the  Special  Assistant  to  the  Deputy 
Secretary. 
COM  343 — Confidential  Assistant  to 
the  Deputy  Assistant  Secretary,  U.S. 
and  Foreign  Commercial  Service. 
COM  344— Congressional  Liaison 
Specialist  to  the  Confidential 
Assistant,  Congressional  Affairs, 
International  Trade  Administration. 
COM  346— Confidential  Aide  to  the 
Special  Assistant  to  the  Secretary. 
COM  348— Special  Assistant  to  the 
Director,  Office  of  Public  Affairs. 
COM  350— Deputy  Director  to  the 

Director.  Office  of  Business  Liaison. 
COM  353— Confidential  Assistant  to 
the  Deputy  Assistant  Secretary  for 
U.S.  and  Foreign  Commercial 
Service,  International  Trade 
Administration. 
COM  356— Confidential  Assistant  to 
the  Director.  Minority  Business 
Development  Agency. 
COM  380— Director.  Congressional 
Affairs,  to  the  Under  Secretary  for 
Economic  Affairs. 
COM  362— Congressional  Affairs 
Specialist  to  the  Director,  Office  of 
Congressional  Affairs.  National 


Oceanic  and  Atmospheric 
Administration. 
COM  363— Congressional  Affairs 
Specialist  to  die  Director.  Office  of 
Congressional  Affairs,  National 
Oceanic  and  Atmospheric 
Administration. 
COM  368— Congressional  Affairs 
Specialist  to  the  Director,  Office  of 
Congressional  Affairs,  National 
Oceanic  and  Atmospheric 
Administration. 
COM  370— Congressional  Affairs 
Officer  to  the  Assistant  Director  for 
External  Affairs.  Minority  Business 
Development  Agency. 
COM  371— Confidential  Assistant  to 
the  Director.  Office  of  Legislative 
Affairs.  National  Oceanic  and 
Atmospheric  Administration. 
COM  372— Deputy  Director.  Office  of 
Ocean  and  Coastal  Resource 
Management.  National  Oceanic  and 
Atmospheric  Administration. 
COM  374— Congressional  Affairs 
Specialist  to  die  Director.  Bureau  of 
the  Census. 
COM  376— Confidential  Assistant  to 
the  Special  Assistant  to  die  Deputy 
Secretary. 
COM  378— Congressional  Liaison 
Specialist  to  die  Under  Secretary  for 
Economic  Affairs. 
COM  380— Confidential  Assistant  to 
the  Deputy  Assistant  Secretary  for 
Import  Administration, 
International  Trade  Administration. 
COM  382— Confidential  Aide  to  die 
Special  Assistant  to  die  Secretary. 
COM  384— Special  Assistant  to  the 
Director.  Minority  Business 
Development  Agency. 
COM  386— Confidential  Assistant  to 
the  Deputy  Under  Secretary  for 
Travel  and  Tourism. 
COM  390— Confidential  Assistant  to 
die  Under  Secretary  for  Economic 
Affairs. 
COM  392— Confidential  Assistant  to 
the  Deputy  Assistant  Secretary  for 
Basic  Industries.  International 
Trade  Administration. 
COM  39&— Congressional  Affairs 
Specialist  to  the  Director  of 
Legislative  Affairs.  National 
Oceanic  and  Atmospheric 
Administration. 
COM  397— Congressional  Affairs 
advisor  to  the  Director,  Bureau  of 
the  Census. 
COM  398— Confidential  Assistant  to 
die  Deputy  Assistant  Secretary  for 
Domestic  Operations,  International 
Trade  Admiidstration. 
COM  399— Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Domestic  Operations.  Economic 
Development  Administration. 


COM  406— Associate  Director, 

National  Oceanic  and  Atmospheric 

Administration. 
COM  408— Confidential  Assistant  to 

the  General  Counsel. 
COM  410— Confidential  Assistant  to 

the  Director,  Office  of  Public 

Affairs,  International  Trade 

Administration. 
COM  411 — Secretary  to  the  Deputy 

Assistant  Secretary  for  Africa,  Near 

East  and  South  Asia,  International 

Trade  Administration. 
COM  412— Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Services,  International  Trade 

Administration. 
COM  414 — Congressional  Affairs 

Specialist  to  the  Legislative 

Director,  National  Oceanic  and 

Atmospheric  Administration. 
COM  415 — Congressional  Affairs 

Specialist  to  the  Legislative 

Director,  National  Oceanic  and 

Atmospheric  Administration. 
COM  417— Special  Assistant  to  the 

Assistant  Secretary  for 

Administration. 
COM  419— Confidential  Assistant  to 

the  Deputy  Under  Secretary  for 

International  Trade. 
COM  421 — Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Trade  Development,  International 

Trade  Administration. 
COM  422— Confidential  Assistant  to 

the  Director,  Commercial  Space 

Programs. 
COM  423 — ^Director  of  Congressional 

Affairs  to  the  Assistcint  Secretary 

and  Commissioner,  Patent  and 

Trademaiic  Office. 
COM  424 — Congressional  Liaison 

Specialist  to  the  Under  Secretary  for 

International  Trade. 
COM  426 — Congressional  Liaison 

Specialist  to  the  Director, 

Congressional  Staff,  Bureau  of 

Export  Administration. 

Section  213.3315    Department  of  Labor 

LAB  7 — Private  Secretary  to  the  Under 

Secretary. 
LAB  17— Senior  Liaison  Officer  to  the 

Deputy  Under  Secretary  for 

Legislative  Affairs. 
LAB  45 — Executive  Assistant  to  the 

Assistant  Secretary,  Occupational 

Safety  and  Health  Administration. 
LAB  49— Special  Assistant  to  the 

Assistant  Secretary,  Occupational 

Safety  and  Health  Administration. 
LAB  55— Staff  Assistant  to  the  Deputy 

Under  Secretary  for  Congressional 

Affairs. 
LAB  64 — Special  Assistant  to  the 

Assistant  Secretary,  Occupational 

Safety  and  Health  Administration. 
LAB  91— Confidential  Staff  Assistant 
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to  the  Deputy  Under  Secretary  for 

Congressional  Affairs. 
LAB  93 — Special  Assistant  to  the 

Secretary. 
LAB  100— Special  Assistant  to  the 

Deputy  Under  Secretary  for 

International  Labor  Affairs. 
LAB  103 — Secretary's  Representative 

to  the  Associate  Deputy  Under 

Secretary  for  Intergovernmental 

Affairs. 
LAB  104 — Secretary's  Representative 

to  the  Deputy  Under  Secretary  for 

Intergovernmental  Affairs. 
LAB  105 — Secretary's  Representative 

to  the  Associate  Deputy  Under 

Secretary  for  Intergovernmental 

Affairs. 
LAB  107 — Secretary's  Representative 

to  the  Deputy  Under  Secretary  for 

Intergovernmental  Affairs. 
LAB  109 — Secretary's  Representative 

to  the  Associate  Deputy  Under 

Secretary  for  Intergovernmental 

Affairs. 
LAB  110 — Secretary's  Representative 

to  the  Deputy  Under  Secretary  for 

Intergovernmental  Affairs. 
LAB  111 — Secretary's  Representative 

to  the  Deputy  Under  Secretary  for 

Intergovernmental  Affairs. 
LAB  112 — Secretary's  Representative 

to  the  Associate  Deputy  Under 

Secretary  for  Intergovernmental 

Affairs. 
LAB  115— Secretary  (Typin«)  to  the 

Secretary's  Representative. 
LAB  116— Secretary  (Typing)  to  the 

Secretary's  Representative. 
LAB  118— Secretary  (Typing)  to  the 

Secretary's  Representative. 
LAB  122 — Secretary  (Typing)  to  the 

Secretary's  Representative. 
LAB  127— Staff  Assistant  to  the 

Director,  Office  of  Workers' 

Compensation  Programs. 
LAB  129— Special  Assistant  to  the 

Assistant  Secretary,  Occupational 

Safety  and  Health  Administration. 
LAB  130— Special  Assistant  to  the 

Secretary. 
LAB  133 — Special  Assistant  to  the 

Director,  Women's  Bureau. 
LAB  137— Special  Assistant  to  the 

Assistant  Secretary,  Occupational 

Safety  and  Health  Administration. 
LAB  145 — Deputy  Liaison  Officer  to 

the  Deputy  Under  Secretary  for 

Congressional  Affairs. 
LAB  146— Staff  Assistant  to  the 

Solicitor. 
LAB  152 — Special  Assistant  to  the 

Deputy  Director,  Women's  Bureau. 
LAB  154 — Senior  Liaison  Officer  to 

the  Deputy  Under  Secretary  for 

Congressional  Affairs. 
LAB  171 — Special  Assistant  to  the 

Secretary. 
LAB  179 — ^Executive  Assistant  to  the 


Assistant  Secretary.  Emplojinent 

Standards  Administration. 
LAB  180— Senior  Liaison  Officer  to 

the  Deputy  Under  Secretary  for 

Congressional  Affairs. 
LAB  182— Associate  Deputy  Under 

Secretary  for  Labor-Management 

Relations  and  Cooperative 

Programs. 
LAB  184 — Special  Assistant  for  Public 

Affairs  to  the  Deputy  Under 

Secretary  for  Employment 

Standards. 
LAB  186— Special  Assistant  to  the 

Director,  Women's  Bureau. 
LAB  187— Special  Assistant  to  the 

Assistant  Secretary,  Employment 

and  Training  Administration. 
LAB  190— Special  Assistant  to  the 

Assistant  Secretary  for  Policy. 
LAB  192— Staff  Assistant  to  the 

Assistant  Secretary  for  Pension  and 

Welfare  Benefits  Programs. 
LAB  196 — Executive  Assistant  to  the 

Assistant  Secretary  for  Veterans' 

Employment  and  Training. 
LAB  199— Deputy  Liaison  Officer  to 

the  Deputy  Under  Secretary  for 

Congressional  Affairs. 
LAB  204 — Special  Assistant  to  the 

Assistant  Secretary  for  Veterans' 

Employment  and  Training. 
LAB  205 — Legislative  Analyst  to  the 

Deputy  Under  Secretary  for 

Congressional  Affairs. 
LAB  209— Confidential  AssirflanI  to 

the  Assistant  Secretary  for 

Veterans'  Employment  and 

Training. 
LAB  212— Staff  Assistant  to  the 

Secretary. 
LAB  215— Staff  Assistant  to  the 

Director,  Women's  Bureau. 
LAB  217 — Special  Assistant  to  the 

Deputy  Under  Secretary  for 

Intergovernmental  Affairs. 
LAB  219— Special  Assistant  to  the 

Associate  Deputy  Under  Secretary 

for  Intergovernmental  Affairs. 
LAB  220— Special  Assistant  to  the 

Deputy  Under  Secretary  for  Public 

Intergovernmental  Affairs. 
LAB  224— Confidential  Staff  Assistant 

to  the  Special  Assistant  to  the 

Assistant  Secretary,  Mine  Safety 

and  Health  Administration. 
LAB  227— Special  Assistant  to  the 

Deputy  Assistant  Secretary,  Mine 

Safety  and  Health  Administration. 
LAB  228— Special  Assistant  to  the 

Assistant  Secretary,  Occupational 

Safety  and  Health  Administration. 
LAB  231— Special  Assistant  to  the 

Associate  Deputy  Under  Secretary 

for  Intergovernmental  Affairs. 
LAB  232 — Special  Assistant  to  the 

Director,  Office  of  Federal  Contract 

Compliance  Programs. 
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LAB  233— Staff  Assistant  to  the 
Director,  Office  of  Federal  Contract 
Compliance  Programs. 
LAB  234 — Senior  Liaison  Officer  to 
the  Deputy  Under  Secretary  for 
Congressional  Affairs. 
LAB  238 — ^Assistant  to  the  Secretary's 

Representative. 
LAB  239— Staff  Assistant  to  the 

Deputy  Secretary. 
LAB  240— Assistant  to  the  Secretary's 

Representative. 
LAB  241 — Special  Assistant  to  the 
Director,  Office  of  Information  and 
Public  Affairs. 
LAB  242 — Assistant  to  die  Secretary's 

Representative. 
LAB  243 — Deputy  Liaison  Officer  to 
the  Deputy  Under  Secretary  for 
Congressional  Affairs. 
LAB  245 — Assistant  to  the  Secretary's 

Representative. 
LAB  246 — Assistant  to  the  Secretary's 

Representative. 
LAB  248— Special  Assistant  to  the 
Assistant  Secretary  for  Public  and 
Intergovernmental  Affairs. 
LAB  249 — Assistant  to  the  Secretary's 

Representative. 
LAB  250 — Executive  Assistant  to  the 
Assistant  Secretary  for  Labor- 
Management  Standards. 
LAB  251— Staff  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Mine  Safety  and  Health. 
LAB  252 — Director,  Intergovernmental 
Affairs,  to  the  Assistant  Secretary 
for  Public  and  Intergovernmental 
Affairs. 
LAB  253— Staff  Assistant  to  the 

Secretary. 
LAB  254 — Associate  Assistant 

Secretary  for  Congressional  Affairs. 
HHS  5— Writer  to  the  Secretary. 
HHS  14 — Special  Assistant  to  the 

Executive  Secretary. 
HHS  17 — Director,  Scheduling, 
Security,  and  Protection,  to  the 
Secretary. 
HHS  26— Special  Assistant  to  the 

Executive  Secretary. 
HHS  55 — Confidential  Assistant  to  the 

Assistant  Secretary  for  Legislation. 
HHS  120— Assistant  to  the  General 

Counsel. 
HHS  167— Executive  Director,  Federal 
Council  on  Aging,  to  the  Assistant 
Secretary  for  Human  Development 
Services. 
HHS  171 — Special  Assistant/Advisory 
Committee  Officer  to  the  Under 
Secretary. 
HHS  187— Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Legislation  (Health). 
HHS  213— Steward  to  the  Secretary. 
HHS  259 — Special  Assistant  to  the 
Assistant  Secretary  for  Human 
Development  Services. 


HHS  264— Writer  to  die  Secretary. 
HHS  267— Special  Initiadves 

Coordinator  to  the  Secretary. 
HHS  273— Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Legislation. 
HHS  290— Director,  Office  of  Public 

Affairs,  to  the  Assistant  Secretary 

for  Human  Development  Services. 
HHS  293— Special  Assistant  to  the 

Commissioner,  Administration  for 

Children,  Youdi  and  Families, 

Office  of  Human  Development 

Services. 
HHS  306— Special  Assistant  to  the 

Director,  Office  of  Policy  and 

Legislation. 
HHS  329 — Executive  Assistant  to  the 

Commissioner  of  Social  Security. 
HHS  331— Special  Assistant  to  the 

Administrator,  Health  Care 

Financing  Administration. 
HHS  332 — Executive  Assistant  to  the 

Assistant  Secretary  for  Human 

Development  Services. 
HHS  336— Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Legislation  (Human  Services]. 
HHS  339— Confldential  Assistant  to 

the  Deputy  Assistant  Secretary, 

Office  of  Legislation. 
HHS  350 — Special  Assistant  to  the 

Surgeon  General. 
HHS  354 — Associate  Commissioner, 

Administration  for  Children,  Youth 

and  Families,  Office  of  Human 

Development  Services. 
HHS  359— Congressional  Liaison 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Legislation. 
HHS  361 — Congressional  Liaison 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Legislation. 
HHS  363— Special  Assistant  to  the 

Director,  Office  of  Public  Affairs, 

Office  of  Human  Development 

Services. 
HHS  376— Confidential  Secretary  to 

the  Regional  Director. 
HHS  383— Special  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs. 
HHS  387— Confidential  Secretary  to 

the  General  Counsel. 
HHS  393 — Special  Assistant  to  the 

Director,  Office  of  Community 

Services. 
HHS  394 — Confidential  Assistant  to 

the  Executive  Secretary. 
HHS  395 — Special  Assistant  to  the 

Director,  Office  of  Community 

Services. 
HHS  400— External  Affairs  Specialist 

to  the  Director,  Office  of 

Community  Services. 
HHS  408— Confidential  Staff 

Assistant  to  the  Director,  Office  of 

Community  Services. 
HHS  414— Director.  Division  of 


Legislative  Services  and 

Congressional  Affairs  to  the 

Director  of  Legislation  and  Policy, 

Health  Care  Fiaancing 

Administration. 
HHS  415— Confidential  Assistant  to 

the  Secretary. 
HHS  424— Staff  Assistant  to  die 

Secretary. 
HHS  427— Executive  Director, 

President's  Committee  on  Mental 

Retardation. 
HHS  436 — Associate  Commissioner 

for  Family  and  Youth  Services 

Bureau,  Administration  for 

Children,  Youth  and  Families. 
HHS  439— Director,  Office  of  Family 

Planning,  to  the  Deputy  Assistant 

Secretary  for  Population  Affairs. 
HHS  440— Confidential  Assistant  to 

the  Associate  Administrator  for 

External  Affairs,  Health  Care 

Financing  Administration. 
HHS  442— Director.  Office  of 

Adolescent  Pregnancy  Programs,  to 

the  Deputy  Assistant  Secretary  for 

Population  Affairs. 
HHS  446— Special  Assistant  to  die 

Chief  of  Staff. 
HHS  448— Staff  Assistant  to  die 

Associate  Commissioner  for 

Governmental  Affairs.  Social 

Security  Administration. 
HHS  452 — Special  Assistant  for 

Advisory  Committees  to  the  Special 

Assistant/ Advisory  Committee 

Officer. 
HHS  457— Special  Assistant  to  the 

Under  Secretary. 
HHS  458— External  Affairs  Advisor  to 

the  Senior  Advisor  for  External 

Affairs,  Social  Security 

Administration. 
HHS  462 — Special  Assistant  for 

Liaison  Activities  to  the 

Administrator,  Alcohol,  Drug  Abuse 

and  Mental  Health  Administration. 

Public  Health  Service. 
HHS  463 — Executive  Assistant  to  the 

Associate  Commissioner,  Office  of 

Family  Assistance. 
HHS  466— Special  Assistant  to  die 

Executive  Assistant  to  the 

Secretary. 
HHS  468— Deputy  Director.  Office  of 

Community  Services,  Family 

Support  Administration. 
HHS  469— Director,  Office  of 

Communications  Technology,  Social 

Security  Administration. 
HHS  473— Director,  Office  of  Policy, 

Planning  and  Legislation,  to  the 

Assistant  Secretary  for  Human 

Development  Services. 
HHS  474— Special  Assistant  to  the 

Deputy  Commissioner,  Social 

Security  Administration. 
HHS  475 — Special  Assistant  to  the 
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Director,  Office  of  Policy,  banning 

and  Legislation,  Office  of  Human 

Development  Services. 
HHS  477— Special  Assistant  for  Policy 

Development  to  the  Director,  Policy 

Development  Staff,  Social  Security 

Administration. 
HHS  479— Special  Assistant  for  Public 

Affairs  to  the  Associate 

Commissioner  for  Public  Affairs, 

Food  and  Drug  Administration. 
HHS  481— Director,  Office  of 

Congressional/External  Affairs, 

Social  Security  Administration. 
HHS  483— Special  Assistant  to  the 

Commissioner  of  Sodal  Security. 
HHS  484— Confidential  Assistant  to 

the  Director,  Office  of  Legislation 

and  Policy,  Health  Care  Financing 

Administration. 
HHS  487— Confidential  Assistant  to 

the  Administrator,  Health  Care 

Financing  Administration. 
HHS  491 — ^Associate  Commissioner, 

Head  Start  Bureau,  Administration 

for  Children.  Youth  and  Families. 
HHS  493— Executive  Assistant  to  the 

Under  Secretary. 
HHS  495— Confidential  Staff 

Assistant  to  the  Associate 

Administrator,  Office  of 

Communications,  Family  Support 

Administration. 
HHS  497— Special  Assistant  to  the 

Director,  Office  of  Community 

Services. 
HHS  498— Special  Assistant  for  the 

National  Drug  Policy  Board  to  the 

Administrator,  Alcohol,  Drug 

Abuse,  and  Mental  Health 

Administration,  Public  Health 

Service. 
HHS  499— Speech  Writer  to  the 

Secretary. 
HHS  501— Confidential  Assistant  to 

the  Counselor  to  the  Under 

Secretary. 
HHS  503— Special  Assistant  to  the 

Commissioner  of  Social  Security. 
HHS  504— Special  Assistant  to  the 

Commissioner  of  Social  Security. 
HHS  505— Confidential  Assistant  to 

the  Commissioner  of  Social 

Security. 
HHS  506— Congressional  Relations 

Specialist  to  the  Deputy 

Commissioner  for  Policy  and 

External  Affairs.  Social  Security 

Administration. 
HHS  507— ^>ecial  Advisor  to  the 

Commissioner  of  Social  Security. 
HHS  506— Special  Assistant  to  the 

Associate  Commissioner.  Office  of 

Disability,  Social  Security 

Administration. 
HHS  509-Director.  Youth  2000 

Program,  to  the  Assistant  Secretary 

for  Human  Development  Services. 
HHS  510— Deputy  Director.  Office  of 


Public  Liaison.  Health  Care 
Financing  Administration. 

HHS  511— Special  Assistant  to  the 
Associate  Commissioner,  Head 
Start  Bureau,  Administration  for 
Children,  Youth  and  Families. 

HHS  512— Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Human  Development  Services. 

Section  213.3317   Department  of 
Education 

EDU  3— Confidential  Assistant  to  the 

Chief  of  Staff/Counselor  to  the 

Secretary. 
EDU  5— Confidential  Assistant  to  the 

Under  Secretary. 
EDU  6— Special  Assistant  to  the 

Executive  Secretary. 
EDU  7 — Special  Assistant  to  the 

Secretary. 
EDU  8— Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of  Civil 

Rights. 
EDU  9— Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary 

Education. 
EDU  12— Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of 

Vocational  and  Adult  Education. 
EDU  14— Special  Assistant  to  the 

Deputy  Under  Secretary  for 

Management. 
EDU  16— Confidential  Assistant  to  the 

General  Counsel. 
EDU  20— Steward  to  the  Executive 

Assistant. 
EDU  21— Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Legislation. 
EDU  37— Special  Assistant  to  the 

Secretary. 
EDU  38— Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Postsecondary  Education. 
EDU  44 — ^Director  of  Policy  Manning 

to  the  Assistant  Secretary  for 

Elementary  and  Secondary 

Education. 
EDU  46— Special  Assistant  to  the 

Assistant  Secretary  for  Vocational 

and  Adult  Education. 
EDU  49 — Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Legislation. 
EDU  50— Special  Assistant  to  the 

Director,  Intergovernmental  Affairs 

Staff,  Office  of  Intergovernmental 

and  Interagency  Affairs. 
EDU  54— Confidential  Assistant  to  the 

Chief  of  Staff/Counselor  to  the 

Secretary. 
EDU  63— Special  Assistant  to  the 

Under  Secretary. 
EDU  66— Special  Assistant  to  the 

Secretary. 
EDU  72— Special  Assistant  to  the 

Assistant  Secretary  for  Legislation. 


EDU  74 — ^Executive  Assistant  to  the 

Assistant  Secretary  for  Legislation. 
EDU  77 — ^Executive  Assistant  to  the 

Assistant  Secretary  for  Civil  Rights. 
EDU  76— Special  Assistant  to  the 

Assistant  Secretary  for  Civil  Rights. 
EDU  79— Confidential  Assistant  to  the 

Assistant  Secretary  for  Civil  Rights. 
EDU  86-Confidential  Assistant  to  the 

Commissioner,  Rehabilitative 

Services  Administration. 
EDU  87— Special  Assistant  to  the 

Assistant  Secretary  for  Elementary 

and  Secondary  Education. 
EDU  91— Special  Assistant  to  the 

Assistant  Secretary  for  Civil  Rights. 
EDU  93— Confidential  Assistant  to  the 

Assistant  Secretary  for 

Postsecondary  Education. 
EDU  94— Confidential  Assistant  to  the 

Assistant  Secretary  for 

Postsecondary  Education. 
EDU  96— Special  Assistant  to  the 

Director,  Office  of  Bilingual 

Education  and  Minority  Languages 

Affairs. 
EDU  99— Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Educational  Research  and 

Improvement. 
EDU  100— Staff  Assistant  to  the 

Deputy  Under  Secretary  for 

Management. 
EDU  101 — Special  Assistant  to  the 

Deputy  Under  Secretary  for 

Management. 
EDU  105 — Secretary's  Regional 

Representative. 
EDU  106— Secretary's  Regional 

Representative. 
EDU  107— Secretary's  Regional 

Representative. 
EDU  108— Secretary's  Regional 

Representative. 
EDU  109— Secretary's  Regional 

Representative. 
EDU  111— Secretary's  Regional 

Representative. 
EDU  113 — Special  Assistant  to  the 

Director,  Division  of  Adult 

Education,  Office  of  Vocational  and 

Adult  Education. 
EDU  115— Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Higher  Education  Programs. 
EDU  116— Special  Assistant  to  the 

Assistant  Secretary  for 

Postsecondary  Education. 
EDU  117— Director,  Historically  Black 

Colleges  and  Universities  Staff, 

Office  of  Postsecondary  Education. 
EDU  118— Confidential  Assistant  to 

the  Counselor  to  the  Secretary/ 

Chief  of  Staff. 
EDU  121— Special  Assistant  to  the 

Assistant  Secretary  for  Special 

Education  and  Rehabilitative 

Services. 
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EDU 123— Special  Assistant  to  the 

Deputy  Under  Secretary  for 

Intergovernmental  and  Interagency 

Affairs. 
EDU  124— Secretary's  Regional 

Representative. 
EDU  125— ^>edal  Assistant  to  the 

Deputy  Under  Secretary  for 

Intergovernmental  and  Interagency 

Affairs. 
EDU  128— Staff  Assistant  to  the 

Deputy  Under  Secretary  for 

Management. 
EDU  131— Secretary's  Regional 

Representative. 
EDU  132— Staff  Assistant  to  the 

Deputy  Under  Secretary  for 

Management 
EDU  133 — Special  Assistant  to  the 

Deputy  Under  Secretary  for 

Planning,  Budget  and  Evaluation. 
EDU  135 — Confidential  Assistant  to 

the  Assistant  Secretary  for 

Educational  Research  and 

Improvement 
EDU  142 — Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Operations,  OfGce  of  Civil  Rights. 
EDU  144— Special  Assistant  to  the 

Comptroller,  Office  of  the  Deputy 

Under  Secretary  for  Management 
EDU  146— Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Special  Education  and 

Rehabilitative  Services. 
EDU  147— Secretary's  Regional 

Representative. 
EDU  14»— Special  Assistant  to  the 

Under  Secretaiy. 
EDU  151— Special  Assistant  to  the 

Assistant  Secretary  for  Civil  Rights. 
EDU  152— Special  Assistant  to  the 

Deputy  Under  Secretary  for 

Management. 
EDU  153 — Special  Assistant  to  the 

Director,  bitergovemmental  Affairs 

Staff,  Office  of  Intergovernmental 

and  Interagency  Affairs. 
EDU  154 — Executive  Director, 

Intei:govemmental  Advisory 

Council  on  Education,  to  the  Deputy 

Under  Secretary  for 

Intergovernmental  and  Interagency 

Affairs. 
EDU  15ft— Special  Assistant  to  the 

Director,  Office  of  Bilingual 

Education  and  Minority  Languages 

Affairs. 
EDU  158— Special  Assistant  to  the 

Deputy  Under  Secretary  for 

Inteigovenunental  and  Interagency 

Affairs. 
EDU  162— Special  Assistant  to  the 

Assistant  Secretary  for  Elementary 

and  Secondary  Education. 
EDU  167— Director,  Operations 

Support  Services,  to  the  Deputy 

Assistant  Secretary  for  Operations. 

Office  of  Civil  Rights. 


EDU  171— Director,  Legislative 

Liaison  Staff,  to  the  Deputy 

Assistant  Secretary  for  Legislation. 
EDU  177 — Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Legislation  and  Public  Affairs. 
EDU  179— Special  Assistant  to  the 

Executive  Assistant  to  the  Secretary 

for  Mvate  Education. 
EDU  18Q— Confidential  Assistant  to 

the  Counselor  to  the  Secretary. 
EDU  165— Staff  Assistant  to  the 

Secretary's  Regional 

Representative. 
EDU  186— Staff  Assistant  to  the 

Secretary's  Regional 

Representative. 
EDU  188— Staff  Assistant  to  the 

Secretary's  Regional 

Representative. 
EDU  190— Staff  Assistant  to  the 

Deputy  Under  Secretary  for 

Management 
EDU  192— Deputy  Director,  Office  of 

Bilingual  Educatioa  and  Minority 

Languages  Affairs. 
EDU  193— Executive  Secretary  to  the 

Chief  of  Staff. 
EDU  194— Confidential  Assistant  to 

the  Executive  Assistant  to  the 

Assistant  Secretary  for  Elementary 

and  Secondary  Education. 
EDU  195— Special  Assistant  to  the 

Comptroller,  Office  of  the  Deputy 

Under  Secretaiy  for  Management 
EDU  196— Special  Assistant  to  the 

Director,  Special  Education 

Programs,  Office  of  Special 

Education  and  Rehabilitative 

Services. 
EDU  204— Deputy  Secretary's 

Regional  Representative. 
EDU  211— Special  Assistant  to  the 

Secretary's  Regional 

Representative. 
EDU  214— Special  Assistant  to  the 

Secretary's  Regional 

Representative. 
EDU  216— Confidential  Assistant  to 

the  Chief  of  Staff/ Counselor  to  the 

Secretary. 
EDU  218 — Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Higher  Education,  Office  of 

Postsecondary  Education. 
EDU  219 — Special  Assistant  to  the 

Director,  Office  of  Legislative 

Liaison. 
EDU  221— Confidential  Assistant  to 

the  Under  Secretaiy. 
EDU  22&-C(Hifidential  Assistant  to 

the  Director  of  Public  Affairs.  Office 

of  Planning,  Budget  and  Evaluation. 
EDU  230— Confidential  Assistant  to 

the  Executive  Secretary. 
EDU  232— Special  Assistant  to  the 

Special  Assistemt  to  the  Secretary. 
EDU  233— Executive  Assistant  to  the 

Deputy  Under  Secretary  for 


Intergovernmental  and  Interagency 

Affairs. 
EDU  234 — Special  Assistant  to  the 

Executive  Assistant  to  the  Secretary 

for  Private  Education. 
EDU  236— Confidential  Assistant  to 

the  Executive  Director, 

Intergovernmental  Advisory 

Council  on  Education,  Office  of 

Intergovernmental  and  Interagency 

Affairs. 
EDU  237— Special  Assistant  to  the 

Assistant  Secretary  for  Civil  Ri^ts. 
EDU  239— Staff  Assistant  to  the 

Director,  Intergovernmental  Affairs 

Staff,  Office  of  Intergovernmental 

and  Interagency  Affairs. 
EDU  240— Confidential  Assistant  to 

the  Assistant  Secretary  for  Civil 

Rights. 
EDU  242— Confidential  Assistant  to 

the  Assistant  Secretary  for  Special 

Education  and  Rehabilitative 

Services. 
EDU  244— Special  Assistant  to  the 

Senior  Special  Assistant  to  the 

Secretary. 
EDU  245— Confidential  Assistant  to 

the  Chief  of  Staff/Counselor  to  the 

Secretary. 
EDU  246— Special  Assistant  to  the 

Director,  Public  Affairs  Service. 

Office  of  Planning.  Budget  and 

Evaluation. 
EDU  248— Executive  Assistant  to  the 

Assistant  Secretary  Secretary  for 

Postsecondary  Educatioa. 
EDU  249-Staff  Assistant  to  the 

Director.  PtogfemM  for  the 

Improvement  of  Practice,  Office  of 

Educational  Research  and 

Improvement 
EDU  250— Special  Assistant  to  the 

Secretary's  Regional 

Representative. 
EDU  251— Special  Assistant  to  the 

Director,  IntetgOTemraental  Affairs 

Staff,  Office  of  Intergovernmental 

and  interagency  A&irs. 
EDU  254— Director.  Postsecondary 

Relations  Staft  to  the  Deputy 

Assistant  Secretaiy  for  Higher 

Education,  Office  of  Postsecondary 

Education. 
EDU  257— Coofideotial  Assistant  to 

the  Deputy  Under  Secretary  for 

Intergovernmental  and  Intwagency 

Affairs. 
EDU  258— Spedai  Astistant  to  the 

Chief  of  Staff/CouBselor  to  the 

Secretary. 
EDU  280— Special  Assistant  to  the 

Administrator  far  Management 

Services. 
EDU  263— Confidential  Assistant  to 

the  Chief  of  Staff /Counselor  to  the 

Secretary. 
EDU  286— Special  Assistant  to  the 
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Assistant  Secretary  for 

Postsecondary  Education. 
EDU  287— Special  Assistant  to  the 

Assistant  Secretary  for  Vocational 

and  Adult  Education. 
EDU  288— Director,  Program 

Information  and  Coordination  Staff, 

to  the  Assistant  Secretary  for 

Special  Education  and 

Rehabilitative  Services. 
EDU  271— Staff  Assistant  to  the 

Deputy  Under  Secretary  for 

Management 
-EDU  272— Confidential  Assistant  to 

the  Deputy  Under  Secretary  for 

Management 
EDU  273— Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Higher  Education  Programs,  Office 

of  Postsecondary  Education. 
EDU  274-^)irector.  Recognition 

Division,  to  the  Director,  Programs 

for  the  Improvement  of  Practice. 

Office  of  Educational  Research  and 

Improvement 
EDU  27S— Staff  Assistant  to  the 

Assistant  Secretary  for  Vocational 

and  Adult  Education. 
EDU  277— Special  Assistant  (Typing) 

to  the  Director.  Scheduling  and 

Kiefing  Staff.  Office  of  the 

Secretary. 
EDU  280— Executive  Assistant  to  the 

Assistant  Secretary  for  Elementary 

and  Secondary  Education. 
EDU  281— Special  Assistant  to  the 

Assistant  Secretary  for  Vocational 

and  Adult  Educatioa 
EDU  282— Confidential  Assistant  to 

the  Chief  of  Staff/Counselor  to  the 

Secretary. 
EDU  284— Confidential  Assistant  to 

the  Director.  Office  of  Special 

Education  Programs.  Office  of 

Special  Education  and 

Rehabilitative  Services. 
EDU  285— Confidential  Assistant  to 

the  Assistant  Secretary  for 

Legislation. 
EDU  288— Executive  Assistant  to  the 

Under  Secretary. 
EDU  288— Sped  J  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Special  Education  and 

Rehabilitative  Services. 
EDU  289— Confidential  Assistant  to 

the  Senior  Special  Assistant  to  the 

Secretary  for  Scheduling  and 

Briefing. 
EDU  290— Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Policy  and  Planning,  Office  of 

Educational  Research  and 

Improvement 
EDU  291— Confidential  Assistant  to 

the  Senior  Special  Assistant  to  the 

Secretary  for  Scheduling  and 

Briefing  and  Private  Sector 

Initiatives  Staff. 


EDU  292— Confidential  Assistant  to 
the  Chief  of  Staff/ Counselor  to  the 
Secretary. 

Section  213.3318   Environmental 
Protection  Agency 

EPA  5— Confidential  Assistant  to  the 

Deputy  Administrator. 
EPA  19— Program  Advisor  to  the 

Assistant  Administrator  for  Water. 
EPA  52— Special  Assistant  to  the 

Executive  Assistant  to  the 

Administrator. 
EPA  68 — Congressional  Liaison 

Specialist  to  the  Director,  Office  of 

Congressional  Liaison. 
EPA  61— Special  Assistant  to  the 

Assistant  Administrator  for 

Administration  and  Resource 

Management 
EPA  89— Deputy  Director,  Office  of 

Congressional  Liaison. 
EPA  70 — Congressional  Relations 

Officer  to  the  Director,  Office  of 

Congressional  Liaison. 
EPA  88— Special  Assistant  to  the 

Regional  Administrator. 
EPA  89— Special  Assistant  to  the 

Assistant  Administrator  for  Water. 
EPA  93— Staff  Assistant  to  the 

Executive  Assistant  to  the 

Administrator. 
EPA  94— Special  Assistant  to  the 

Regional  Administrator. 
EPA  10&— Special  Assistant  to  the 

Director,  Office  of  Public  Affairs. 
EPA  109— Special  Assistant  to  the 

Assistant  Administrator  for  SoUd 

Waste  and  Emergency  Response. 
EPA  111— Special  Assistant  to  the 

Director  of  Public  Affairs. 
EPA  112— Staff  Assistant  to  the 

General  Counsel. 
EPA  113— Special  Assistant  to  the 

Assistant  Administrator  for  Policy, 

Planning  and  Evaluation. 
EPA  115— Special  Assistant  to  the 

Assistant  Administrator  for 

Research  and  Development 

Section  213.3319    Administrative 
Conference  of  the  United  States 

■  ACUS  2— Secretary  (Steno)  to  the 

Chairman. 
ACUS  3 — Senior  Special  Assistant  to 

the  Chairman. 
ACUS  4— Staff  Assistant  to  the 

Chairman. 


Section  213.3322 
Commission 


Interstate  Commerce 


ICC  1 — Confidential  Assistant  to  a 

Commissioner. 
ICC  2 — Confidential  Assistant  to  a 

Commissioner. 
ICC  3 — Confidential  Assistant  to  a 

Commissioner. 
ICC  6— Confidential  Assistant  to  a 

Commissioner. 


ICC  8 — Confidential  Assistant  to  the 

Chairman. 
ICC  20— Staff  Advisor  (Economics)  to 

the  Director,  Office  of  Pubhc  Assets. 
ICC  25— Attorney-Advisor 

(Transportation)  to  a  Commissioner. 
ICC  45 — Congressional  Liaison 

Representative  to  the  Director, 

Office  of  Legislative  and  Public 

Affairs. 

Section  213.3323    Overseas  Private 
Investment  Corporation 

OPIC 1— Chauffeur  to  the  President 


Section  213.3325 
United  States 


Tax  Court  of  the 


TCOUS  40— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  41— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  42— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  43— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  44— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  45— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  46— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  47— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  50— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  51— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  52— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  53— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  54— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  55— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  56— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  57— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  58— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  59— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  60— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  61— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  62— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  63— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  64— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  65— Secretary  and 

Confidential  Assistant  to  the  Judge. 
TCOUS  66— Trial  Clerk  to  the  Judge. 
TCOUS  67— Trial  Clerk  to  the  Judge. 
TCOUS  68— Trial  Clerk  to  the  Judge. 
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TCOUS 
TCOUS 
TCOUS 
TCOUS 
TCOUS 
TCOUS 
TCOUS 
TCOUS 
TCOUS 


60— Trial 
70— Trial 
71— Trial 
72— Trial 
73— Trial 
75— Trial 
79— Trial 
77— Trial 
78— Trial 


Clerk 
Clerk 
Clerk 
Clerk 
Cleric 
Qeric 
Cleik 
Clerk 
Cleik 


to  the 
to  the 
to  the 
to  the 
to  the 
to  the 
to  the 
to  the 
tofte 


Judge. 
Judge. 
Judge. 
Judge. 
Judge. 
Judge. 
Judge. 
Judge. 
Judge. 


Section  213.3327    Veterans 
Administration 

VA  6 — Confidential  Aaaistant  to  the 

Administrator. 
VA  10— Confidential  Assistant  to  the 

Administrator. 
VA  15 — Confidential  Assistant  to  the 

Administrator. 
VA  34 — Director,  Congressional 

Affairs,  to  the  Associate  Deputy 

Administrator  for  Congressional 

and  Intergovernmental  Affairs. 
VA  40 — Confidential  Assistant  to  the 

Executive  Officer  to  the 

Administrator. 
VA  41 — Confidential  Assistant  to  the 

Associate  Deputy  Administrator  for 

Public  AJEfairs. 
VA  42— Confidential  Assistant  to  the 

Director,  Congressional  Affairs. 
VA  48 — Confidential  Assistant  to  the 

Admirastrator. 
VA  49 — Confidential  Assistant  to  the 

Administrator. 

Section  213.3328    United  States 
Information  Agency 

USIA  2— Special  Assistant  to  the 

Director. 
USIA  14— Special  Assistant  to  the 

Associate  Director  for  Programs. 
USIA  21—  Staff  AssisUnt  to  the 

Director. 
USIA  22— Director.  New  York  Foreign 

Press  Center,  to  the  Associate 

Director  for  Programs. 
USIA  29— Public  Affairs  Specialist  to 

the  Deputy  Counselor  for  Press  and 

Public  Affairs,  United  States 

Mission  to  the  United  Nations. 
USIA  30— Staff  Assistant  to  the 

Special  Assistant  to  the  Director. 
USIA  33— Staff  Assistant  to  the 

Director,  Office  of  Public  Liaison. 
USIA  34— Staff  Assistant  to  the 

Director,  Office  of  Private  Sector 

Programs. 
USIA  37— Staff  Assistant  to  the 

Special  Assistant,  Private  Sector 

Liaison. 
USIA  42— Secretary  (Typing)  to  the 

Associate  Director  for  Management. 
USIA  50— Staff  Specialist  to  the 

Director.  Office  of  Private  Sector 

Liaison. 
USIA  57 — Special  Assistant  to  the 

Associate  Director  for  Educational 

and  Cultural  Affairs. 
USIA  58— Special  Assistant  to  the 


Deputy  Director. 
USLA  59— ^wdal  Assistant  to  the 

Deputy  Director. 
USIA  60— Special  Assistant  to  the 

Director.  Voice  of  America. 
USIA  67— Chief,  Voluntary  Visitor 

DiviMon.  to  the  Associate  Director 

for  Educational  and  Cultural 

Affairs. 
USIA  73— Special  Assistant  to  the 

Associate  Director  for  Educational 

and  Cultural  Affairs. 
USIA  75 — Special  Assistant  to  the 

General  CounaeL 
USIA  77— Special  Assistant  to  the 

Associate  Director  for  Management. 
USIA  80— Special  Assistant  (Media 

Relations)  to  the  Director,  Office  of 

Public  Liaison. 
USIA  81 — Special  Assistant  to  the 

Associate  Director  for  Programs. 
USIA  87— Staff  Assistant  to  the 

Director,  Office  of  Public  Liaison. 
USIA  91— iProgram  Officer  to  the 

Coordinator,  U.S.-Soviet  Exchange 

Initiative. 
USL\  93— Program  Officer  to  the 

Coordinator.  U.S.-Soviet  Exchange 

Initiative. 
USIA  98— Special  Assistant  to  the 

Director. 
USIA  100— Editorial  Writer  to  the 

Director.  Office  of  Policy. 
USIA  101— Program  Officer  to  the 

Director.  New  York  Foreign  Press 

Center. 
USIA  102— Special  Assistant  (Private 

Sector  Coamiittees]  to  the  Director. 

Private  Sector  Committees. 

Section  213.3330    Secun'ties  and 
Exchange  Commission 

SEC  2— Executive  Aide  (Typing]  to 

the  Executive  Assistant  to  the 

Chainnaa 
SEC  4 — Confidential  Assistant  to  a 

Commissioner. 
SEC  5 — Confidential  Assistant  to  a 

Commissioner. 
SEC  6— Confidential  Assistant  to  a 

Commianoner. 
SEC  8— Secretary  (Steno)  to  the  Chief 

Accountant 
SEC  9— Secretary  to  the  General 

Counsel 
SEC  11— Confidential  Assistant  to  the 

Chairman. 
SEC  12— Public  Information  Officer  to 

the  Chairman. 
SEC  14— Secretary  (Typing)  to  the 

Director  of  Economic  Policy 

Research. 
SEC  15— Secretary  (Steno)  to  the 

Director,  Division  of  Market 

Regulation 
SEC  16— Secretary  to  the  Director. 

Division  of  Enforcement 
SEC  18— Secretary  (Steno)  to  the 

Director,  Division  of  Investment 


Management 
SEC  19— Secretaiy  fTyping)  to  the 
Director,  Divisiao  d  Corporate 
Finance. 

Section  213.3331    Department  of  Enej:gy 

DOE  2— Secretaiy  (Confidential 

Assistant)  to  the  Secretary. 
DOE  15— Confidential  Aaaistant 

(Secretary)  to  the  Administrator. 

Energy  Infoimatian  Admimstration. 
DOE  34— ^Mdal  Assistant  to  the 

Administrator.  Bonneville  Power 

Aifaiiiniitntion. 
DOE  40— Legal  Advisor  to  a  Member. 

Federal  Energy  Regulatory 

Commission. 
DOE  41— Legal  AiMsor  to  a  Member, 

Federal  Energy  Regulatory 

Commiseion. 
DOE  47— Tecbnicai  Advisor  to  a 

Member.  Federal  &iergy  Regulatory 

Commission. 
DOE  59— Staff  Aaaistant  to  the 

Director,  Office  of  Energy  Research. 
DOE  60— Confidential  Assistant  to  a 

Member.  Federal  Enei^y  Regulatory 

Commission. 
DOE  6»— Staff  Assistant  to  the 

Special  Assistant  to  the  Secretary. 
DOE  68— Confidential  Assistant  to  a 

Member.  Federal  Energy  Regulatory 

Commission. 
DOE  75 — Legal  Advisor  to  a  Member, 

Federal  Energy  Regulatory 

Commission. 
DOE  77— Staff  Assistant  to  the 

Administrative  Assistant  to  the 

Secretary  and  Qiiaf  of  Staff. 
DOE  85— Special  Assistant  for 

Legislation  to  the  Assistant 

Secretaiy  for  Concessional 

Intergovernmental  and  Public 

Affairs. 
DOE  87— Staff  Assistant  to  the 

Associate  Director.  Office  of 

Resource  Management 
DOE  95— Staff  Assistant  to  the 

General  Counsel. 
DOE  105— Confidential  Assistant  to  a 

Member,  Federal  Energy  Regulatory 

Commission. 
DOE  106— Confidential  Assistant  to  a 

Member,  Federal  Energy  Regulatory 

Coaimissioii. 
DOE  110— Private  Secretary  to  a 

Member,  Federal  Baargy  Regulatoiy 

Commission. 
DOE  111— Staff  Assistant  to  the 

Chairman.  Federal  Energy 

Regulatory  Commission. 
DOE  172— Staff  Assistant  to  the 

Assistant  Secretary  for 

Conservation  and  Renewable 

Energy. 
DOE  174— Staff  Assistant  to  the 

Assistant  Secretary  for  Fossil 

Energy. 
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DOE  178-^.egislaUve  Affiars 

Specialist  to  the  Director,  Office  of 

Congressional  AHairs. 
DOE  184— Confidential  Assistant 

(Secretary)  to  the  Assistant 

Secretary  for  Defense  Programs. 
DOE  190— Staff  Assistant  to  the 

Secretary. 
DOE  195— Staff  Assistant  to  the 

Director,  Minority  Economic  Impact. 
DOE  198— Director,  Senate  Liaison 

Branch,  to  the  Director,  Office  of 

External  Affairs.  Federal  Energy 

Regulatory  Commission. 
DOE  200— Staff  Assistant  to  the 

Deputy  Secretary. 
DOE  201— Staff  Assistant  to  the 

Under  Secretary. 
DOE  204— Director,  Division  of  Public 

Liaison,  to  the  Director,  Office  of 

Communications. 
DOE  206 — Executive  Assistant  to  the 

Director,  Office  of  Energy  Research. 
DOE  210— Confidential  Assistant 

(Secretary)  to  Ae  Assistant 

Secretary  for  Fossil  Energy. 
DOE  215— Special  Assistant  to  the 

Assistant  Secretary  for  Nuclear 

Energy. 
DOE  218— Ombudsman  to  the 

Director,  Office  of  External  Affairs. 

Federal.  Energy  Regulatory 

Commission. 
DOE  221^Deputy  Director,  Office  of 

Public  Liaison. 
DOE  229— House  Liaison  Specialist  to 

the  Assistant  Secretary  for 

Congressional,  Intergovernmental 

and  Public  Affairs. 
DOE  231— Staff  Assistant  to  the 

Assistant  Secretary  for 

Congresaonal.  btergovemmental 

and  PabKc  AHmn. 
DOE  235— Special  Assistant  to  the 

Director.  Office  of  Policy  Planning 

and  Analysis. 
DOE  238— Staff  Assistant  to  the 

Assistant  Secretary  for 

Conservation  and  Renewable 

Energy. 
DOE  243— Staff  Assistant  to  the 

Assistant  Secretary  for 

International  Affairs. 
DOE  244— Director.  Office  of 

Consumer  Affairs,  to  the  Assistant 

Secretary  for  Congressional, 

Intergovernmental  and  Public 

Affairs. 
DOE  246— Staff  Assistant  to  the 

Assistant  Secretary  for 

Conservation  and  Renewable 

Energy. 
DOE  247— Director.  EHvision  of  Public 

Affairs.  Federal  Energy  Regulatory 

Commission. 
DOE  248— Administrative  Assistant  to 

the  Chairman.  Federal  Energy 

Regulatory  Commiasum. 
DOE  249— Staff  Assistant  to  the 


Administrator,  Economic 

Regulatory  Administration. 
DOE  252— Supervisory 

Intergovernmental  Affairs  Specialist 

to  the  Director,  Office  of 

Communications. 
DOE  259-^hivate  Secretary  to  the 

Chairman,  Federal  Energy 

Regulatory  Commission. 
DOE  264— Staff  Assistant  to  the 

Administrator,  Energy  Information 

Administration. 
DOE  265— Executive  Assistant  to  the 

Secretary. 
DOE  269— Deputy  Assistant  Secretary 

to  the  Principal  Deputy  Assistant 

Secretary  for  Congressional, 

Intergovernmental,  and  Public 

Affairs. 
DOE  274— Staff  Assistant  to  the 

Special  Assistant  to  the  Secretary. 
DOE  276— Secretary  (Confidential 

Assistant)  to  the  Special  Assistant 

to  the  Seo^tary. 
DOE  282— Staff  Assistant  to  the 

Assistant  Secretary  for 

International  Affairs  and  Energy 

Emergencies. 
DOE  288— Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Breeder  Reactor  Programs. 
DOE  292— Chauffeur  of  the  Secretary. 
DOE  294 — Special  Programs  liaison 

Specialist  to  the  Director,  Division 

of  Public  Liaison.  Office  of 

Congressional,  Intergovernmental 

and  Public  Affairs. 
DOE  296— Staff  Assistant  to  the 

Assistant  Secretary  for 

Conservation  and  Renewable 

Energy. 
DOE  299— Legislative  Affairs 

Assistant  to  the  Director,  Program 

Liaison  Division,  Office  of 

Congressional,  Intergovernmental 

and  Public  Affairs. 
DOE  300— Staff  Assistant  to  the 

Assistant  Secretary  for 

Environment,  Safety,  and  Health. 
DOE  301— Secretary  (Confidential 

Assistant)  to  the  Associate  Director 

for  Geological  Repositories,  Office 

of  Civilian  Radioactive  Waste 

Management. 
DOE  304— Deputy  Director  of 

Congressional  Affairs,  Office  of 

Congressional,  Intergovernmental, 

and  Public  Affairs. 
DOE  306— Special  Assistant  to  the 

Assistant  Secretary  for  Defense 

Programs. 
DOE  307— Staff  Assistant  to  the 

Assistant  Secretary  for 

Enviroiunent,  Safety  and  Health. 
DOE  308— Public  Affairs  Speciahst  to 

the  Director,  Division  of  Public 

Affairs. 
DOE  310— Secretary  (Confidential 

Assistant)  to  the  Deputy  Secretary. 


DOE  314— Staff  Assistant  to  the 

Assistant  Secretary  for 

International  Affairs  and  Energy 

Emergencies. 
DOE  318— Director,  Division  of  Press 

Services,  to  the  Director,  Office  of 

Communications. 
DOE  319— Staff  Assistant  to  the 

Director,  Office  of  Energy  Research. 
DOE  320— Special  Assistant  to  the 

Assistant  Secretary  for 

Management  and  Administration. 
DOE  321— Staff  Assistant  to  the 

Director,  Division  of  Public  Liaison, 

Office  of  Congressional, 

Intergovernmental  and  Public 

Affairs. 
DOE  323— Special  Assistant  to  the 

Assistant  Secretary  for  Fossil 

Energy. 
DOE  324— Staff  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Energy  Emergencies. 
DOE  325— Staff  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Security  Affairs. 
DOE  326— Staff  Assistant  to  the 

Director,  Office  of  Communications. 
DOE  327— Congressional  Affairs 

Advisor  to  the  Assistant  Secretary 

for  Defense  Programs. 
DOE  328— Staff  Assistant  to  the 

Principal  Deputy  Assistant 

Secretary  for  Congressional, 

Intergovernmental  and  Public 

Affairs. 
DOE  329— Staff  Assistant  to  the 

Assistant  Secretary  for 

Management  and  Administration. 
DOE  330— Staff  Assistant  to  the 

Assistant  Secretary  for 

Management  and  Administration. 
DOE  331— Staff  Assistant  to  the 

Assistant  Secretary  for 

Management  and  Administration. 
DOE  333— Staff  Assistant  to  the 

Assistant  Secretary  for 

Management  and  Administration. 
DOE  334— Secretary  (Confidential 

Assistant)  to  the  Assistant 

Secretary  for  Defense  Programs. 
DOE  335 — Special  Assistant  for 

Superconducting  Super  Colliding 

Coordination  to  the  Under 

Secretary. 
DOE  336— Staff  Assistant  to  the 

Deputy  Secretary. 
DOE  337— Special  Assistant  to  the 

Assistant  Secretary  for 

Management  and  Administration. 
DOE  338— Director,  Division  of 

Congressional  Affairs,  Federal 

Energy  Regulatory  Commission. 
DOE  33»— Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Energy  Emergencies. 
DOE  340— Confidential  Assistant 

(Secretary)  to  the  Assistant 
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Secretary  for  Fossil  Energy. 

DOE  341— Staff  Assistant  to  the 
Assistant  Secretary  for 
Management  and  Administration. 

DOE  343— Senior  Policy  Assistant  to 
the  Principal  Deputy  Assistant 
Secretary  for  Congressional, 
Intergovernmental,  and  Public 
Affairs. 

DOE  344— Senior  Policy  Assistant  to 
the  Principal  Deputy  Assistant 
Secretary  for  Congressional, 
Intergovernmental,  and  Public 
Affairs. 

DOE  345— Staff  Assistant  to  the 
Director,  Office  of  External  Affairs, 
OfRce  of  Congressional, 
Intergovernmental,  and  Public 
Affairs. 

DOE  346— Confidential  Assistant 
(Secretary)  to  the  Assistant 
Secretary  for  Fossil  Energy. 


Section  213.3332 
Administration 


Small  Business 


SBA  4 — Special  Assistant  to  the 

Administrator. 
SBA  11 — Deputy  Assistant 

Administrator  for  Congressional 

and  Legislative  Affairs. 
SBA  18— Special  Assistant  to  the 

Administrator. 
SBA  43 — Special  Assistant  to  the 

Assistant  Administrator  for 

Congressional  and  Legislative 

Affairs. 
SBA  45 — Special  Assistant  to  the 

Associate  Administrator  for 

Procurement  Affairs. 
SBA  46 — Special  Assistant  to  the 

Administrator. 
SBA  52 — Special  Assistant  to  the 

Administrator. 
SBA  58 — Confidential  Assistant  to  the 

Chief  of  Staff. 
SBA  65 — Special  Assistant  to  the 

Regional  Administrator. 
SBA  66 — Special  Assistant  to  the 

Regional  Administrator. 
SBA  69— Special  Assistant  to  the 

Regional  Administrator. 
SBA  70 — Special  Assistant  to  the 

Regional  Administrator. 
SBA  71 — Special  Assistant  to  the 

Regional  Administrator. 
SBA  72 — Special  Assistant  to  the 

Regional  Administrator. 
SBA  73 — Special  Assistant  to  the 

Regional  Administrator. 
SBA  76 — Executive  Assistant  to  the 

Director  of  Women's  Business 

Ownership. 
SBA  91 — Special  Assistant  to  the 

Assistant  Administrator  for  Public 

Communications. 
SBA  96 — Special  Assistant  to  the 

Associate  Administrator  for 

Management  Assistance. 
SBA  97— Confidential  Assistant  to  the 


General  Counsel. 
SBA  99 — Special  Assistant  to  the 

Regional  Administrator. 
SBA  100 — Special  Assistant  to  the 

Regional  Administrator. 
SBA  101 — Special  Assistant  to  the 

Associate  Deputy  Administrator  for 

Management  Assistance. 
SBA  103— Confidential  Assistant  to 

the  Administrator. 
SBA  106— Director,  Office  of  Private 

Sector  Initiatives,  to  the  Associate 

Deputy  Director  for  Private  Sector 

Initiatives. 
SBA  112 — Special  Assistant  to  the 

Deputy  Administrator. 
SBA  121 — Special  Assistant  to  the 

Regional  Administrator. 
SBA  124 — Special  Assistant  to  the 

Assistant  Administrator  for 

Congressional  and  Legislative 

Affairs. 
SBA  127— Special  Assistant  to  the 

Director  of  Veterans  Affairs. 
SBA  128 — Director  of  Women's 

Business  Ownership  to  the 

Associate  Administrator  for 

Business  Development. 
SBA  132— Special  Assistant  to  the 

Regional  Administrator. 
SBA  133 — Director  of  Veterans  Affairs 

to  the  Associate  Administrator  for 

Business  Development. 
SBA  134 — Special  Assistant  to  the 

Associate  Administrator  for 

Business  Development. 
SBA  135 — Special  Assistant  to  the 

Regional  Administrator. 
SBA  138— Special  Assistant  to  the 

Director,  Office  of  Private  Sector 

Initiatives. 
SBA  139 — Special  Assistant  to  the 

Associate  Administrator  for 

Business  Development. 
SBA  140 — Special  Assistant  to  the 

Regional  Administrator. 
SBA  141— Staff  Assistant  to  the 

Associate  Deputy  Administrator  for 

Special  Programs. 

Section  213.3333    Federal  Deposit 
Insurance  Corporation 

FDIC  2 — Secretary  to  a  Member. 
FDIC  7— Special  Assistant  to  the 

Director,  Congressional  Liaison 

Staff. 
FDIC  9 — Legislative  Attorney  and 

Advisor  to  the  Director,  Office  of 

Congressional  and  Public 

Information. 
FDIC  10— Legislative  Advisor  to  the 

Director  of  Legislative  Affairs. 


Section  213.3334 
Commission 


Federal  Trade 


FTC  11— Staff  Assistant  to  a 

Commissioner. 
FTC  14 — Congressional  Liaison 

Specialist  to  the  Chairman. 


Section  213.3337 
Administration 


General  Services 


FTC  6 — Director  of  Congressional 
Relations  to  the  Chairman. 

FTC  7— Deputy  Director,  Office  of 
Congressional  Relations. 


GSA 16 — Confidential  Assistant  to  the 

General  Counsel. 
GSA  24 — Special  Assistant  to  the 

Commissioner,  Public  Building 

Service. 
GSA  52 — Confidential  Assistant  to  the 

Commissioner,  Public  Building 

Service. 
GSA  83 — Director,  Office  of  Business 

and  Industry  Affairs,  to  the 

Associate  Administrator  for 

Congressional  Affairs  and  Industry 

Relations. 
GSA  64— Deputy  (External  Affairs)  to 

the  Associate  Administrator  for 

Operations. 
GSA  69— Confidential  Assistant  to  the 

Associate  Administrator  for 

Congressional  Affairs. 
GSA  70— Special  Assistant  to  the 

Associate  Administrator  for  Public 

Affairs. 
GSA  72 — Confidential  Assistant  to  the 

Assistant  Administrator  for  Federal 

Supply  and  Services. 
GSA  79 — Confidential  Assistant  to  the 

Regional  Administrator. 
GSA  83 — Confidential  Assistant  to  the 

Regional  Administrator. 
GSA  86 — Confidential  Assistant  to  the 

Regional  Administrator. 
GSA  89 — Confidential  Assistant  to  the 

Director  of  Congressional  Affairs. 
GSA  90 — Special  Assistant  to  the 

Associate  Administrator  for 

Congressional  Affairs. 
GSA  93 — Executive  Assistant  to  the 

Administrator  for  Operations. 
GSA  97 — Confidential  Assistant  to  the 

Commissioner,  Federal  Property 

Resources  Service. 
GSA  106 — Special  Assistant  to  the 

Associate  Administrator  for  Public 

Affairs. 
GSA  107 — Special  Assistant  to  the 

Executive  Director,  Office  of 

Information  Resources 

Management. 
GSA  109 — Confidential  Assistant  to 

the  Regional  Administrator. 
GSA  113— Confidential  Assistant  to 

the  Regional  Administrator. 
GSA  114 — Confidential  Assistant  to 

the  Regional  Administrator. 
GSA  116 — Special  Assistant  to  the 

General  Counsel. 
GSA  117 — Special  Assistant  to  the 

Associate  Administrator  for 

Operations. 
GSA  118— Confidential  Assistant  to 

the  Regional  Administrator. 


GSA 119— Special  Assistant  to  the 

Regional  Administrator. 
GSA  120— Confidential  Assistant  to 

the  Associate  Administrator  for 

Congressional  Affairs  and  Industry 

Relations. 

Section  213.3338    Federal 
Communications  Commission 

FCC  9 — Confidential  Assistant  to  the 

Chief  of  Staff. 
FCC  11— Special  Assistant  to  the 

Director,  Office  of  Public  Affairs. 
FCC  13 — Congressional  Liaison 

Specialist  to  the  Legislative  Affairs 

Officer,  Office  of  Congressional  and 

Public  Affairs. 
FCC  15 — Chief,  Press  and  News 

Media  Division,  Office  of 

Congressional  and  Public  Affairs. 
FCC  17— Confidential  Staff  Assistant 

to  the  Chief,  Office  of  Plans  and 

Policy, 
rrc  18— Confidential  Staff  Assistant 

to  the  Director,  Office  of  Legislative 

Affairs. 

Section  213.3339    U.S.  International 
Trade  Commission 

rrc   1 — Confidential  Assistant  to  a 

Commissioner, 
rrc  3 — Staff  Assistant  (Economics) 

to  a  Commissioner, 
rrc  5 — Confidential  Assistant  to  a 

Commissioner, 
rrc   7— Special  Assistant 

(Economics)  to  a  Commissioner, 
rrc  9— Confidential  Assistant  to  the 

Chairman, 
rrc  13— Staff  Assistant  (Legal)  to  a 

Commissioner, 
rrc  14— Staff  Assistant  (Legal)  to  a 

Commissioner, 
rrc  15 — Confidential  Assistant  to  a 

Commissioner, 
rrc  17— Saff  Assistant  (Legal)  to  a 

Commissioner, 
rrc  18— Confidential  Assistant  to  a 

Commissioner. 
ITC 19— Staff  Assistant  (Economics) 

to  a  Commissioner, 
rrc  20— Staff  Assistant  (Legal)  to  a 

Commissioner. 
ITC  22— Staff  Assistant  (Legal)  to  a 

Commissioner. 
ITC  24— Staff  Assistant  (Legal)  to  a 

Commissioner. 
rrc  25— Staff  Assistant  (Legal)  to  a 

Commissioner, 
rrc  27 — Congressional  Liaison  to  the 

Chairman. 
ITC  30 — Confidential  Assistant  to  a 

Conmiissioner. 
rrc  31— Staff  Assistant  (Legal)  to  a 

Commissioner, 
rrc  33— staff  Assistant  to  a 

Commissioner. 
ITC  34— Staff  Assistant  (Legal)  to  a 

Commissioner. 


Section  213.3340   National  Archives 
and  Records  Administration 

NARA  1— Congressional  Relations 
Specialist  to  the  Archivist  of  the 
United  States. 

Section  213.3341    National  Labor 
Relations  Board 

NLRB  3 — Confidential  Assistant  to  a 

Board  Member. 
NLRB  5— Confidential  Assistant  to  a 

Board  Member. 
NLRB  6 — Confidential  Assistant  to  a 

Board  Member. 
NLRB  9— Confidential  Staff  Assistant 

to  the  General  Counsel. 

Section  213.3342    Export-Import  Bank 
of  the  United  States 

EXIM  2— Private  Secretary  to  the  First 

Vice  President  and  Vice  Chairman. 
EXIM  3 — Administrative  Assistant  to 

a  Director. 
EXIM  5— Administrative  Assistant  to 

a  Director. 
EXIM  12— Secretary  (Steno)  to  the 

Senior  Vice  President. 
EXIM  15— Aministrative  Assistant 

(Typing)  to  the  President  and 

Chairman. 
EXIM  16 — Aministrative  Assistant  to 

the  General  Counsel. 
EXIM  29— Special  Assistant  to  the 

President  and  Chairman. 

Section  213.3343    Farm  Credit 
Administration 

FCA 1— Special  Assistant  to  the 

Chairman. 
FCA  2 — Private  Secretary  to  a  Board 

Member. 
FCA  3 — ^Executive  Assistant  to  the 

Chairman. 
FCA  4 — Deputy  Director  for  Public 

Affairs  to  the  Director,  Office  of 

Congressional  and  Public  Affairs. 
FCA  5 — Confidential  Assistant  to  the 

Director,  Office  of  Congressional 

and  Public  Affairs. 
FCA  6— Executive  Assistant  to  a 

Board  Member. 
FCA  7— Private  Secretary  to  a  Board 

Member. 
FCA  8 — Secretary  to  the  Chairman. 
FCA  9 — Executive  Assistant  to  a 

Board  Member. 

Section  213.3346    Selective  Service 
System 

SSS  9 — Assistant  Director  of 

Congressional  and 

Intergovernmental  Affairs. 
SSS  14 — Deputy  Director  for 

Congressional  Affairs. 

Section  213.3347    Federal  Mediation 
and  Conciliation  Service 

FMCS  2 — Executive  Assistant  to  the 
Director. 


FMCS  3 — Public  Affairs  Director  to 
the  Director. 

Section  213.3348    National  A  eronautics 
and  Space  Administration 

NASA  1— Secretary  (Steno)  to  the 

Administrator. 
NASA  2— Secretary  (Steno)  to  the 

Deputy  Administrator. 
NASA  18 — Special  Assistant  to  the 

Administrator. 

Section  213.3351    Federal  Mine  Safety 
and  Health  Review  Commission 

FM  1 — Secretary  (Steno)  to  a 

Commissioner. 
FM  3 — Confidential  Secretary  to  a 

Commissioner. 
FM  4 — Confidential  Secretary  to  a 

Commissioner. 
FM  7— Attorney- Advisor  (General)  to 

a  Commissioner. 
FM  8— Attorney-Advisor  (General)  to 

a  Commissioner. 
FM  9— Attorney -Advisor  (General)  to 

a  Conmiissioner. 

Section  213.3352    Government  Printing 
Office 

GPO  6 — Administrative  Assistant  to 

the  Public  Printer. 
GPO  7 — Confidential  Assistant  to  the 

Deputy  Pubhc  Printer. 
GPO  15— Special  Assistant  to  the 

Public  Printer. 

Section  213.3354    Federal  Home  Loan 
Bank  Board 

FHLB  4 — Secretary  (Typing)  to  a 

Board  Member. 
FHLB  5— Staff  Assistant  to  the 

Chairman. 
FHLB  6— Assistant  to  a  Board 

Member. 
FHLB  7— Assistant  to  a  Board 

Member. 
FHLB  19 — Congressional  Liaison  to 

the  Executive  Staff  Director. 
FHLB  33 — Special  Assistant  to  the 

Chairman. 
FHLB  35— Deputy  Director.  Office  of 

Congressional  Liaison. 
FHLB  3ft-Deputy  Chief  of  Staff  to  the 

Executive  Director  and  Chief  of 

Staff. 
FHLB  40— Assistant  to  a  Board 

Member. 
FHLB  41— Staff  Assistant  to  the 

Executive  Director,  Federal  Savings 

and  Loan  Insurance  Corporation. 
FHLB  42— Secretary  (Typing)  to  the 

Deputy  Executive  Director,  Federal 

Savings  and  Loan  Insurance 

Corporation. 

Section  213.3356    Commission  on  Civil 
Rights 

CCR  12 — Confidential  Assistant  to  a 
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Commissioner. 
CCR 13— Confidential  Assistant  to  the 

Chainnan. 
CCR  14— Deputy  General  Counsel  to 

the  General  Counsel. 
CCR  15 — Special  Assistant  to  a 

Commissioner. 
CCR  23— Special  Assistant  to  a 

Commissioner. 
CCR  28— Special  Assistant  to  a 

Commissioner. 
CCR  29— Special  Assistant  to  a 

Commissioner. 
CCR  31— Special  Assistant  to  the  Staff 

Director. 
CCR  32— Special  Assistant  to  a 

Commissioner. 

Section  213.3357   National  Credit 
Union  Administration 

NCUA  »— Staff  Assistant  to  the 

Chairman. 
NCUA  15— Secretary  (Typing)  to  the 

President,  Central  Liquidity  Facility. 
NCUA  16— Confidential  Assistant  to  a 

Board  Member. 
NCUA  18— Special  Assistant  to  the 

Chairman. 
NCUA  19— Writer-Editor  to  the 

Executive  Director. 
NCUA  20 — Executive  Assistant  to  a 

Board  Member. 

Section  213.3359    ACTION 

ACT  31 — Executive  Assistant  to  the 

Director. 
ACT  32— Confidential  Assistant  to  the 

Associate  Director  for  Domestic  and 

Anti-Poverty  Operations. 
ACT  44— Special  Assistant  to  the 

Associate  Director  for  Domestic  and 

Anti-Poverty  Operations. 
ACT  45— Director  of  Public  Affairs  to 

the  Director. 
ACT  51 — Special  Assistant  to  the 

Assistant  Director  for  Volunteer 

Liaison. 
ACT  56 — Special  Assistant  to  the 

Associate  Director  for  Domestic  and 

Anti-Poverty  Operations. 
ACT  58 — Special  Assistant  to  the 

Director. 
ACT  84— Staff  Assistant  to  the 

Associate  Director  for  Legislative, 

Public,  and  Intergovernmental 

Affairs. 

Section  213.3360    Consumer  Product 
Safety  Commission 

CPSC  7— Special  Assistant  (Legal)  to 

a  Commissioner. 
CPSC  16— Director.  Office  of 

Congressional  Relations,  to  the 

Chairman. 
CPSC  20— Special  Assistant  (Legal)  to 

a  Commissioner. 
CPSC  23— Special  Assistant  to  a 

Commissioner. 
CPSC  25— Staff  Assistant  to  a 


Commissioner. 
CPSC  28— Staff  Assistant  to  a 

Commissioner. 
CPSC  37— Supervisory  Public  Affairs 

Specialist  to  the  Executive  Director, 

Office  of  Public  Affairs. 
CPSC  38— Staff  Assistant  to  the 

Chairman. 
CPSC  41— Special  Assistant  to  the 

Chainnan. 
CPSC  42— Public  Affairs  Specialist  to 

the  Chairman. 
CPSC  48— Secretary  (Steno)  to  the 

Chairman. 

Section  213.3364    U.S.  Anns  Control 
and  Disarmament  Agency 

ACDA 1— Secretary  (Steno)  to  the 

Director. 
ACDA  2— Secretary  (Steno)  to  the 

Deputy  Director. 
ACDA  4 — Private  Secretary  to  the 

Assistant  Director  for  Vertification 

and  Intelligence. 
ACDA  5— Secretary  (Steno)  to  the 

Assistant  Director  for  Nuclear  and 

Weapons  Control. 
ACDA  10— Deputy  Director  for 

Congressional  Affairs  to  the 

Director. 
ACDA  11 — Congressional  Affairs 

Specialist  to  the  Director,  Office  of 

Congressional  Affairs. 
ACDA  15 — Secretary  to  the  Chairman, 

General  Advisory  Committee. 
ACDA  17— Secretary  (Typing)  to  the 

Director. 
ACDA  20— Special  Assistant  to  the 

Deputy  Director  for  Public  Affairs. 
ACDA  22— Private  Secretary  to  the 

Assistant  Director  for  Multilateral 

Affairs. 
ACDA  23— Staff  Assistant  to  the 

Assistant  Director  for  Multilateral 

Affairs. 
ACDA  28— Staff  Assistant  to  the 

Director. 
ACDA  30— Secretary  (Steno)  to  the 

Special  Representative  for  Arms 

Control  and  Disarmament. 


Section  213.3367 
Commission 


Federal  Maritime 


FMC  2 — Confidential  Assistant  to  a 

Commissioner. 
FMC  3 — Confidential  Assistant  to  a 

Commissioner. 
FMC  4 — Confidential  Assistant  to  a 

Commissioner. 
FMC  5 — Confidential  Assistant  to  a 

Commissioner. 
FMC  7— Secretary  (Steno)  to  a 

Commissioner. 
FMC  8— Secretary  (Steno)  to  a 

Commissioner. 
FMC  23— Secretary  (Steno)  to  the 

Counsel  to  the  Chairman. 


Section  213.3368   Agency  for 
International  Development 

AID  22— Special  Assistant  to  the 

Assistant  Administrator,  Bureau  for 

Asia  and  the  Near  East 
AID  35— Special  Assistant  to  the 

Director,  Office  of  Private  and 

Volimtary  Cooperation. 
AID  38-^}irector,  Office  of 

Interbureau  Affairs  and  Special 

Projects,  to  the  Deputy  Assistant 

Administrator  for  External  Affairs. 
AID  43 — Special  Assistant  to  the 

Deputy  Administrator. 
AID  45 — Deputy  Assistant  to  the 

Administrator  for  Public  Affairs  to 

the  Assistant  Administrator, 

External  Affairs. 
AID  48 — Special  Assistant  to  the 

Director  of  Policy  Development  and 

Program  Review. 
AID  57 — Special  Assistant  to  the 

Director,  Office  of  Private  and 

Voluntary  Cooperation. 
AID  58 — Special  Assistant  to  the 

Coordinator,  Office  of  Public 

Diplomacy  for  Latin  America  and 

the  Caribbean. 
AID  64— Special  Assistant  to  the 

Deputy  Assistant  Administrator  for 

Management. 
AID  65— Supervisory  Public  Affairs 

Specialist  to  the  Deputy  Assistant 

Administrator  for  &ctemal  Affairs. 
AID  68— Special  Assistant  to  the 

Assistant  Administrator  for  Private 

Enterprise. 
AID  70— Special  Assistant  to  the 

Assistant  Administrator  for  Latin 

America  and  the  Caribbean. 
AID  71 — Special  Assistant  to  the 

Deputy  Administrator. 
AID  73 — Special  Assistant  to  the 

Assistant  Administrator  for 

External  Affairs. 
AID  7&-J*ublic  Affairs  Specialist  to 

the  Director,  Public  Liaison. 
AID  78 — Program  Operations 

Assistant  to  the  Director,  Office  of 

Policy  Development  and  Program 

Review. 
AID  79 — Special  Operations  Assistant 

to  the  Assistant  Administrator  for 

External  Affairs. 

Section  213.3372    Administrative  Office 
of  the  United  States  Courts 

AOUSC  4 — Supervisory  Attorney- 
Advisor  (Legislative)  to  the 
Legislative  Affairs  Officer. 

AOUSC  5— Secretary  (Steno)  to  the 
Deputy  Legislative  Affairs  Officer. 

AOUSC  7— Attorney-Advisor 
(Legislative)  to  the  Deputy 
Legislative  Affairs  Officer. 

AOUSC  8— Attorney-Advisor 
(Legislative)  to  the  Legislative  and 
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Public  Affairs  Officer. 
AOUSC  9— Public  Information  Officer 
to  the  Legislative  and  Public  Affairs 
Officer. 

Section  213.3376    Appalachian 
Regional  Commission 

ARC  8— Legislative  and  Policy 
.       Advisor  to  the  Federal  Ck>- 
I       Chairman. 

Section  213.3377   Equal  Employment 
Opportunity  Commission 

EEOC  2— Special  Assistant  to  the 

Chairman. 
EEOC  &— Confidential  Assistant  to  a 

Member. 
EEOC  9— Special  Assistant  to  a 

Member. 
EEOC  12-^4edia  Contact  Specialist 

to  the  Director,  Communications 

Staff,  Office  of  Communications 

and  Legislative  Affairs. 
EEOC  IS— Research  Specialist  to  the 

Chairman. 
EEOC  17— Special  Assistant  to  a 

Member. 
EEOC  18— ^ledal  Assistant  to  the 

Chairman. 
EEOC  22-^)irector,  Legislative 
I       Affairs,  to  the  Director,  Office  of 
I       Communications  and  Legislative 

Affairs. 
EEOC  23— Special  Assistant  to  a 

Member. 
EEOC  25-^4edia  Contact  Specialist 

to  the  Director,  Communications 
I  Staff,  Office  of  Communications 
I       and  Legislative  Affairs. 

EEOC  29-J)irector,  Communications 

Staff,  to  the  Director.  Office  of 
I       Communications  and  Legislative 

Affairs. 
EEOC  33— Legislative  Affairs 
I       Specialist  to  the  Director,  Office  of 
I       Communications  and  Legislative 

Affairs. 
EEOC  37— Social  Science  Research 

Specialist  to  the  Director,  Office  of 

I^ogram  Research. 
EEOC  38-Legislative  Affairs 

Specialist  to  the  Director,  Office  of 

Congressional  Affairs. 
EEOC  40— Legislative  Affairs 

Specialist  to  the  Director,  Office  of 
I       Oommunications  and  Legislative 

Affairs. 
EEOC  41— Confidential  Assistant  to 

the  Director,  Office  of 

Commtmications  and  Legislative 
I       Affairs. 

Section  213.3379    Commodity  Futures 
Trading  Commission 

CFTC 1— Administrative  Assistant  to 

the  Chairman. 
CFTC  3— Administrative  Assistant  to 

a  Commissioner. 
CFTC  4— Administivtive  Assistant  to 


a  Commissioner. 
CFTC  &— Adjoiinistrative  Assistant  to 

a  Commissioner. 
CFTC  6— Administi«tive  Assistant  to 

a  Conunissioner. 
CFTC  7 — Supervisory  Public  Affairs 

Specialist  to  the  Chairman. 
CFTC  12— Special  Assistant  to  a 

Commissioner. 
CFTC  14— Special  Assistant  to  a 

Commissioner. 
CFTC  21— Governmental  Affairs 

Officer  to  the  Chairman. 

Section  213.3382    National  Foundation 
on  the  Arts  and  the  Humanities 

National  Endowment  for  the  Arts 
NEA  9 — Congressional  Liaison  Officer 

to  the  Chairman. 
NEA  45— Special  Assistant  to  die 

Chairman. 
NEA  49 — Associate  Deputy  Chairman 

for  Programs. 
National  Endowment  for  the  Humanities 
NEH  28— Public  Affairs  Officer  to  the 

Deputy  Chairman. 
NEH  47— Special  Assistant  to  the 

Chairman. 
NEH  48 — Congressional  Liaison 

Officer  to  the  Chairman. 
NEH  54— Confidential  Assistant  to  tiie 

Assistant  Director,  Institute  of 

Museum  Services. 

Section  213.3384    Department  of 
Housing  and  Urban  Development 

HUD  35— Legislative  Officer  to  the 

Deputy  Assistant  Secretary  for 

Legislation. 
HUD  37 — ^Assistant  for  Congressional 

Relations  to  the  Deputy  Assistant 

Secretary  for  Congressional 

Relations. 
HUD  39 — ^Assistant  for  Congressional 

Relations  to  the  Deputy  Assistant 

Secretary  for  Congressional 

Relations. 
HUD  41 — Assistant  for  Congressional 

Relations  to  the  Deputy  Assistant 

Secretary  for  Congressional 

Relations. 
HUD  45 — ^Assistant  for  Congressional 

Relations  to  the  Deputy  Assistant 

Secretary  for  Congressional 

Relations. 
HUD  60— Supervisory  Public  Affairs 

Specialist  to  the  Assistant  Secretary 

for  Public  Affairs. 
HUD  78— Special  Assistant  to  the 

Assistant  Secretary  for  Fair 

Housing  and  Equal  Opportunity. 
HUD  87— Special  Assistant  to  the 

General  Counsel. 
HUD  114— Special  Assistant/Director, 

Executive  Secretariat  to  the 

Secretary. 
HUD  120— Special  Assistant  (Speech 

Issues]  to  the  Assistant  Sea«taiy 

for  Public  Affairs. 


HUD  128— Special  Assistant  to  the 

Assistant  Secretary  for  Fair 

Housing  and  Equal  Opportunity. 
HUD  135— Special  Assistant  to  the 

General  Deputy  Assistant  Secretary 

for  Fair  Housing  and  Equal 

Opportunity. 
HUD  137— Special  Assistant  to  the 

Assistant  Secretary  for  Fair 

Housing  and  Equal  Opportunity. 
HUD  143— Special  Assistant  to  the 

Director,  Executive  Secretariat 
HUD  151— Staff  Assistant  to  the 

President,  Government  National 

Mortgage  Association. 
HUD  153— Executive  Assistant  to  the 

President  Government  National 

Mortgage  Association. 
HUD  160— Special  Assistant  to  the 

Assistant  Secretary  for  Policy 

Development  and  Research. 
HUD  170— Special  Assistant  to  die 

Assistant  Secretary  for  Policy 

Development  and  Research. 
HUD  174— Assistant  for 

Congressional  Relations  to  the 

Deputy  Assistant  Secretary  for 

Congressional  Relations. 
HUD  175— Assistant  for 

Congressional  Relations  to  the 

Deputy  Assistant  Secretary  for 

Congressional  Relations. 
HUD  17ft— Special  Assistant  to  the 

Secretary. 
HUD  177 — Special  Assistant  for 

^>ecial  Projects  to  the  Secretary. 
HUD  184— Senior  Assistant  for 

Congressional  Relations  to  the 

Deputy  Assistant  Secretary  for 

Legislation  and  Congressional 

Relations. 
HUD  192— Special  Assistant  to  the 

Secretary. 
HUD  198— Special  Assistant  to  the 

Secretary. 
HUD  203— Legislative  Officer  to  the 

Deputy  Assistant  Secretary  for 

Legislation. 
HUD  20&— Intergovernmental 

Relations  Officer  to  the  Deputy 

Under  Secretary  for 

Intergovernmental  Relations. 
HUD  208— Intergovernmental 

Relations  Officer  to  the  Deputy 

Under  Secretary  for 

Intergovernmental  Relations. 
HUD  209— Intergovernmental 

Relations  Officer  to  the  Deputy 

Under  Secretary  for 

Intergovernmental  Relations. 
HUD  215 — Executive  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Midtifamily  Housing  Programs. 
HUD  218 — Executive  Assistant  to  the 

Regional  Administrator. 
HUD  224— Special  Assistant  to  the 

Regional  Administrator. 
HUD  227— Executive  Assistant  to  the 
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Regional  Adjninistrator. 
HUD  22a— Executive  Assistant  to  the 

Regional  Administrator. 
HUD  245 — Intergovernmental 
Relations  Officer  to  the  Deputy 
Under  Secretary  for 
Intergovernmental  Relabons. 
HUD  247-^xecutive  Assistant  to  the 

Assistant  Secretary  for  Housing. 
HUD  259— Special  Assistant  to  the 

Secretary. 
HUD  261— Special  Assistant  to  the 

Secretary. 
HUD  28ft— Executive  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Policy,  Finanical  Management,  and 
AdmLoistration. 
HUD  274— Special  Assistant  to  the 

Secretary. 
HUD  275 — fecial  Assistant  to  the 

Under  Secretary. 
HUD  280— Special  Assistant  to  the 
Assistant  Secretary  for  Community 
Planning  and  Development. 
HUD  281— Special  Assistant  to  the 

Regional  Administrator. 
HUD  285— Legislative  Officer  to  the 
Deputy  Assistant  Secretary  for 
Legislation  and  Congressional 
Relations. 
HUD  288— Assistant  for 
Congressional  Relations  to  the 
Deputy  Assistant  Secretary  for 
Congressional  Relations. 
HUD  289— Associate  Deputy 
Assistant  Secretary  for  Program 
Policy  Development  and  Evaluation. 
HUD  292 — Special  Assistant  to  the 
Assistant  Secretary  for  Commimity 
Planning  and  Development. 
HUD  293— Staff  Assistant  to  the 
President,  Government  National 
Mortgage  Association. 
HUD  312 — Special  Assistant  to  the 

Regional  Administrator. 
HUD  314— Confidential  Assistant  to 

the  Under  Secretary. 
HUD  315— Special  Assistant  to  the 
General  Deputy  Assistant  Secretary 
for  Community  Plaiming  and 
Development 
HUD  316— Special  Assistant  to  the 

Regional  Administrator. 
HUD  318 — Executive  Assistant  to  the 
General  Deputy  Assistant  Secretary 
for  Public  and  Indian  Housing. 
HUD  322— Special  Assistant  to  the 

Regional  Administrator. 
HUD  324— Special  Assistant  to  the 

Regional  Administrator. 
HUD  325— Executive  Assistant  to  the 
Assistant  to  the  Secretary  for 
Business  Rriationa/EHrector,  Office 
of  Small  and  Disadvantaged 
Buainess  Utilization. 
HUD  329— Special  Assistant  to  the 
Assistant  Secretary  for  Labor 
Relations. 
HUD  33&— Special  Assistant  to  the 


Assistant  Secretary  for  Commuiuty 
Planning  and  Development. 
HUD  336— Special  Assistant 
(Advance)  to  the  Assistant 
Secretary  for  Public  Affairs. 
HUD  337— Special  Assistant  (Speech 
Writer]  to  the  Assistant  Secretary 
for  Public  Affairs. 
HUD  338 — Special  Assistant  to  the 
Assistant  Secretary  for  Housing. 
HUD  340— Special  Assistant  to  the 

Secretary. 
HUD  341— Special  Assistant  to  the 

Secretary. 

HUD  34&— Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Sii^e  Family  Housing. 

HUD  346— ^lecial  Assistant  to  fte 

Deputy  Assistant  Secretary  for 

Operations  and  Management 

HUD  350— Special  Assistant  to  the 

Regional  Administrator. 
HUD  356— Executive  Assistant  to  the 

Regional  Administrator. 
HUD  350— Special  Assistant  to  the 

Regional  Administrator. 
HUD  363 — Special  Assistant  to  the 
Assistant  Secretary  for  Policy 
Devdopment  and  Research. 
HUD  366 — Special  Assistant  to  the 
Assistant  Secretary-Federal 
Housing  Commissioner. 
HUD  367— Special  Assistant  to  the 

Regional  Administrator. 
HUD  370— Special  Assistant  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing. 
HUD  373 — Special  Assistant  (Speech 
Issues)  to  the  Assistant  Secretary 
for  Public  Affairs. 
HUD  374— Executive  Assistant  to  the 
Deputy  Under  Secretary  for  Field 
Coordination. 
HUD  376— Special  Assistant  to  the 

Regional  Administrator. 
HUD  377— Special  Assistant  to  the 

Regional  Administrator. 
HUD  379— Assistant  Director  for 
Executive  Secretariat  Operations  to 
the  Executive  Assistant  to  the 
Secretary. 
HUD  38^— Staff  Assistant  to  the 
Deputy  Under  Secretary  for 
Intergovernmental  Relations. 
HUD  383 — Special  Assistant  to  the 

Regional  Administrator. 
HUD  365— ^;>ecial  Assistant  (Speech 
Writer)  to  the  Assistant  Secretary 
for  Public  Affairs. 
HUD  389 — Associate  Deputy 
Assistant  Secretary  for  Policy 
Development  and  Research  to  the 
Assistant  Secretary  for  Policy 
Develoinoent  and  Research. 
HUD  3go-^.egislative  Officer  to  the 
Deputy  Assistant  Secretary  for 
Legislation. 
HUD  392 — Special  Assistant  for 
Community  Relations  to  the 


Regional  Administrator. 

HUD  393— Associate  Deputy 
Assistant  Secretary  for 
Demonstration  Projects  to  the 
Deputy  Assistant  Secretary  for 
Policy  Development. 

HUD  395 — Special  Assistant  to  the 
Regional  Administrator. 

HUD  396— fecial  Assistant  to  the 
Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization. 

HUD  399— Special  Assistant  to  the 
Executive  Vice  President, 
Government  National  Mortgage 
Association. 

HUD  402— Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Single  Family  Housing. 

HUD  404 — Special  Assistant  to  the 
Regional  Administrator. 

HUD  407— Executive  Assistant  to  the 
Regional  Administrator. 

HUD  408— Special  Projects 
Coordinator  to  the  Deputy  Assistant 
Secretary  for  Policy.  Financial 
Management,  and  Administration. 

HUD  413 — Associate  Deputy 
Assistant  Secretary  to  the  General 
Deputy  Assistant  Secretary  for 
PubUc  and  Indian  Housing. 

HUD  414— Associate  Deputy  General 
Counsel. 

Section  213.3388    President's 
Commission  on  White  House  Fellows 

PCWHF  2 — Associate  Director. 
PCWHF  3 — Confidential  Assistant  to 

the  Director. 
PCWHF  4— Special  Assistant  to  the 

Director. 

Section  213.3389    National  Mediation 
Board 

NMB  49— Special  Assistant  to  the 

Chairman. 
NMB  52 — Confidential  Assistant  to  a 

Member. 
NMB  53 — Confidential  Assistant  to  a 

Member. 
NMB  54 — Confidential  Assistant  to 

the  ChairmacL 


Section  213.3391 
Management 


Office  of  Personnel 


OPM  4— Deputy  Director,  Office  of 

Congressional  Relations. 
OPM  8— Confidential  Assistant  to  the 

Director. 
OPM  9— Confidential  Assistant 

(Typing]  to  the  General  Counsel. 
OPM  10— Staff  Assistant  to  the 

Assistant  Director  for  Public 

Affairs. 
OPM  11— Confidential  Assistant  to 

the  Director,  Office  of  Executive 

Administration. 
OPM  17— Special  Assistant  to  the 

Associate  Director  for 
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Administration. 
0PM 19— Special  Assistant  to  the 

Associate  Director  for 

Administration. 
OPM  21 — Special  Assistant  to  the 

Director,  Office  of  Public  Affairs. 
OPM  25— Special  Assistant  to  the 

Director,  Office  of  Congressional 

Relations. 
OPM  26— Confidential  Assisant 

(Typiog)  to  the  Director.  Office  of 

Government  Ethics. 
01^  29 — Special  Assistant  to  the 

Director. 
OPM  31— Staff  Assistant  to  the 

Counselor  to  the  Director. 
OPM  as— Confidential  Assistant  to 

the  Assistant  Director  for 

Congressional  Relations. 
OPM  34— ^ledal  Assistant  to  the 

Director,  Office  of  Public  Affairs. 
OPM  36— Staff  Assistant  to  the 

Director.  Office  of  Executive 

Administration. 
OPM  37— Executive  Assistant  to  the 

Director,  Office  of  Government 

Ethics. 
OPM  38— Confidential  Assistant  to 

the  Associate  Director  for 

Administration. 
OI^  39— Special  Assistant  to  the 

Deputy  Director. 
OI^  40— Special  Assistant  to  the 

Associate  Director  for 

Administration. 

Section  213.3392    Federal  Labor 
Relations  Authority 

FLRA 1— Staff  Assistant  (Steno)  to  the 

Chairman. 
FLRA  9— Special  Assistant  to  the 

General  Counsel. 
FLRA  13— Special  Assistant  to  the 

General  Counsel. 

Section  213.3393    Pension  Benefit 
Guaranty  Corporation 

PBGC  1— Staff  Assistant  to  the 
Executive  Director. 

Section  213.3394    Department  of 
Transportation 

DOT  1— Staff  Assistant  to  the 

Secretary. 
DOT  14— Chauffeur  to  the  Secretary. 
DOT  20— Congressional  Liaison 

Officer  to  the  Director,  Office  of 

Congressional  Affairs. 
DOT  43— Confidential  Assistant  to  the 

Administrator,  Saint  Lawrence 

Seaway  Development  Corporation. 
DOT  54— Congressional  Liaison 

Officer  to  the  Director,  Office  of 

Congressional  Affairs. 
DOT  55 — Congressional  Liaison 

Officer  to  the  Director,  Office  of 

Congressional  Affairs. 
DOT  56— Special  Assistant  to  the 

Administrator,  Saint  Lawrence 


Seaway  Development  Corporation. 
DOT  57— Confidential  Assistant  to  the 

Assistant  Secretary  for 

Governmental  Affairs. 
DOT  60— Public  Affairs  Officer  to  the 

Administrator,  Federal  Railroad 

Administration. 
DOT  70— Special  Assistant  to  the 

Assistant  Secretary  for 

Governmental  Affairs. 
DOT  77— Special  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs. 
DOT  100— Supervisory  Public  Affairs 

Specialist  to  the  Director,  Office  of 

Public  and  Consumer  Affairs, 

National  Highway  Traffic  Safety 

Administration. 
DOT  114— Special  Assistant  to  the 

Administrator,  Federal  Highway 

Administration. 
DOT  121— Deputy  Director,  Office  of 

Congressional  Affairs. 
DOT  122— Special  Assistant  to  the 

Director,  Executive  Secretariat 
DOT  123— Intergovernmental  Liaison 

Officer  to  the  Director,  Office  of 

Intergovernmental  Affairs. 
DOT  127— Special  Assistant  to  the 

Assistant  Secretary  for  Budget  and 

Programs. 
DOT  128— Special  Assistant  to  the 

Administrator,  Federal  Highway 

Administration. 
DOT  147— Staff  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs. 
DOT  148— Director,  Office  of  Media 

Relations,  to  the  Assistant 

Secretary  for  Public  Affairs. 
DOT  150— Special  Assistant  to  the 

Administrator,  National  Highway 

Traffic  Safety  Administration. 
DOT  153— Congressional  Liaison 

Officer  to  the  Director,  Office  of 

Congressional  Affairs. 
DOT  157— Secretary  (Steno)  to  the 

Associate  Administrator  for  Policy 

and  International  Aviation,  Federal 

Aviation  Administration. 
DOT  175— Special  Assistant  to  the 

Assistant  Secretary  for  PoUcy  and 

International  Affairs. 
DOT  192— Special  Assistant  to  the 

Director,  Office  of  Small  and 

Disadvantaged  Business  UtlUzation. 
DOT  197— Staff  Assistant  to  the 

Secretary. 
DOT  203 — Special  Assistant  to  the 

Assistant  Secretary  for 

Governmental  Affairs. 
DOT  204— Executive  Assistant  to  the 

Administrator,  Federal  Railroad 

Administration. 
DOT  207— Staff  Assistant  to  the 

Inspector  General. 
DOT  208— Director,  Executive 
Secertariat,  to  the  Administrator, 
Urban  Mass  Transportation 


Administration. 
DOT  209— Special  Assistant  to  the 

Administrator,  Urban  Mass 

Transportation  Administration. 
DOT  216— Confidential  Special 

Assistant  to  the  Administrator 

Federal  Aviation  Administration. 
DOT  225— Special  Assistant  to  the 

Regional  Representative. 
DOT  229— Staff  Assistant  to  the 

Administrator,  Maritime 

Administration. 
DOT  231-4»olicy  Advisor  to  the 

Associate  Administrator  for  Traffic 

Safety  Programs,  National  Highway 

Traffic  Safety  Administration. 
DOT  232— Special  Assistant  to  the 

Regional  Administrator,  Urban 

Mass  Transportation 

Administration. 
DOT  233-Staff  Assistant  to  the 

General  Counsel. 
DOT  235— Staff  Assistant  to  the 

Secretary. 
DOT  236— Special  Assistant  to  the 

Director,  Office  of  Public  and 

Consumer  Affairs,  National 

Highway  Traffic  Safety 

Administration. 
DOT  237— Special  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs. 
DOT  239— Executive  Assistant  to  the 

Administrator,  Maritime 

Administration. 
DOT  240— Special  Assistant  to  the 

Assistant  Administrator  for  Public 

Affairs,  Federal  Aviation 

Administration. 
DOT  2A4— Deputy  Executive 

Secretary  for  Management  to  the 

Director,  Executive  Secretariat 
DOT  250— Staff  Assistant  to  the 

Assistant  Secretary  for 

Governmental  Affairs. 
DOT  251— Staff  Assistant  to  the 

Administrator,  Maritime 

Administration. 
DOT  252— Director.  Executive 

Secretariat  to  the  Administrator, 

National  Highway  Traffic  Safety 

Administration. 
DOT  254— Special  Assistant  to  the 

Secretary. 
DOT  263— Special  Assistant  to  the 

Administrator,  Saint  Lawrence 

Seaway  Development  Corporation. 
DOT  268— Staff  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs. 
DOT  270— Special  Assistant  to  the 

Administrator,  Federal  Aviation 

Administration. 
DOT  272 — Executive  Assistant  to  the 

Director,  Office  of  Small  and 

Disadvantaged  Business  Utilization. 
DOT  274— Special  Assistant  to  the 

Assistant  Secretary  for  Pubhc 
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Affairs. 
DOT  276— Special  Assistant  to  the 

Administrator,  Research  and 

Special  Program  Administration. 
DOT  270— Staff  Assistant  to  the 

Deputy  Secretary. 
DOT  281— Special  Assistant  for 

Intergovernmental  Rriations  to  the 

AdmiiiistratfH-,  Saint  Lawrence 

Seaway  Development  Craporation. 
DOT  287— Staff  Assistant  to  the 

Deputy  Secretary. 
DOT  297— Special  Assistant  to  the 

Deputy  Admfaiistrator.  Urban  Mass 

Ttansportatioo  Administration 
DOT  290— Associate  Director  for 

Program  Affairs  to  the  Director. 

Office  of  Commadal  Space 

TransportatiQiL 
DOT  300— Staff  Assistant  to  the 

Deputy  Administrator.  Federal 

Railroad  Administration. 
DOT  301— Legislative  Research 

Officer  to  the  Assistant  Secretary 

for  Governmental  Affairs. 
DOT  301— Staff  Assistant  to  the  Press 

Secretary  to  the  Seoetary. 
DOT  30S— Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Govermnental  Affairs. 
DOT  308— Special  Assistant  to  the 

External  Affairs  Officer,  Federal 

Aviation  Administration. 
DOT  307— Oirector.  Office  of 

Intergovernmental  and  Consumer 

Affairs,  to  the  Deputy  Assistant 

Secretaiy  for  Intergovernmental  and 


Consumer  Affairs. 

DOT  306— Deputy  Director 
(Intergovernmental)  to  the  Director, 
Office  of  Intergovernmental  and 
Consumer  Affairs. 

DOT  309— Special  Assistant  to  the 
Administrate.  Federal  Aviation 
Administratioa. 

DOT  310— Public  Infonnation 
Specialist  to  tfie  Deputy 
Administrator,  Urban  Mass 
Transportation  Administratioa 

Section  213J39S  Federal  Emergency 
Management  Agency 

FEMA  3 — Director  of  Congressional 

Affairs. 
FEMA  29— Special  Assistant  to  the 

Associate  Director.  State  and  Local 

Programs  and  Support  Directorate. 
FEMA  33— Director,  Office  of 

Regional  Operations,  to  the 

Director. 
F^fA  34 — Executive  Assistant  to  the 

Deputy  Director. 
FEMA  35— Coofidoitial  Staff 

Assistant  to  the  Director,  Office  of 

External  Affairs. 
FEMA  36— Confidential  Assistant  to 

the  Associate  Director,  Emergency 

Operations  Directorate. 
FEMA  38 — Confidential  Assistant  to 

the  Associate  Director,  External 

Affairs  Directorate. 


Section  213.3396  National 
Transportation  Safety  Board 

NTSB 1— Special  Assistant  to  a  Board 

Member. 
NTSB  2— Secretary  (Typing]  to  the 

Chairmen. 
NTSB  25— Special  Assistant  to  a 

Board  Member. 
NTSB  30-Confidaitial  Assistant  to 

the  Chairman. 
NTSB  31— Confidential  Assistant  to  a 

Board  Member. 
NTSB  32— Confidential  Assistant  to  a 

Board  Member. 
NTSB  3»— Confidential  Assistant  to  a 

Board  Member. 
NTSB  34— Confidential  Assistant  to  a 

Board  Member. 
NTSB  92— Government  and  Public 

Affairs  Officer  to  the  Managing 

Director. 
NTSB  98— Special  Assistant  to  the 

Vice-Chairman. 
NT^  102— Special  Assistant  and 

Counsel  to  the  Chairman. 
NTSB  104— Special  Assistant  to  a 

Board  Member. 
NTSB  105— Special  Assistant  to  the 

Chairman. 
Office  of  Personnel  Management. 
Constance  Horaor, 
Director. 

Authority:  5  U.S.a  3301.  3302:  B.0. 10577.  3 
CFR  1954-19S6  Comp.,  p.  218. 
[PR  Doc  68-18017  Filed  8-22-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Program* 
Administration 

[Appeal  of  Incotwtoteiicy  Ruling  No.  IR-23; 
Docket  Na  IRA-40B] 

City  of  New  York  Regulations 
Governing  Routing  and  Time 
Restrictions  on  Transportatkm  of 
Haardous  Materiais;  Invitation  To 
ConwMnt 

AOCNCV:  Research  and  Special  Progranu 

Administratioa.  DOT. 

ACnON:  Public  notice  and  invitation  to 

conunent. 

summary:  The  City  of  New  Yoric  (the 
City]  has  appealed  to  the  Administrator 
of  the  Research  and  Special  Programs 
Administration  (RSPA)  the  May  5, 1968 
decision  of  the  Director,  Office  of 
Hazardous  Materials  Transportation 
(IR-23:  53  FR 16840.  May  11. 1988). 
finding  the  City's  routing  and  time 
restrictions  for  the  transportation  of 
certain  hazardous  materials  inconsistent 
with  the  Hazardous  Materials 
Transportation  Act  (HMTA)  and  the 
Hazardous  Materials  Regulations  (HMR) 
adopted  thereunder.  Comments  are 
invited  on  the  merits  of  the  appeal. 
DATES:  CoQunents  received  on  or  before 
September  22, 1988  and  rebuttal 
comments  received  on  or  before  October 
24. 1988.  will  be  considered  before  an 
administrative  ruling  is  issued  by  the 
Administrator.  Rebuttal  comments  may 
discuss  only  those  issues  raised  by 
comments  received  during  the  initial 
comment  period  and  may  not  discuss 
new  issues. 

AOORCSSCS:  The  appeal  and  any 
comments  received  may  be  reviewed  in 
the  Dockets  Unit,  Research  and  Special 
Programs  Administration,  Room  8421, 
Nassif  Building,  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  Comments  and 
rebuttal  comments  must  be  submitted  to 
the  Dockets  Unit  at  the  above  address 
and  include  the  Docket  Number  IRA- 
40B.  Three  copies  are  requested.  A  copy 
of  each  comment  and  rebuttal  comment 
also  must  be  sent  to  Clifford ).  Harvison, 
President  NTTC,  2200  Mill  Road, 
Alexandria,  Virginia  22314;  Daniel  R. 
Barney,  Director,  ATA  Litigation  Center, 
2200  Mill  Road,  Alexandria,  Virginia 
22314;  and  Peter  L  Zimroth,  Esq., 
Corporation  Counsel,  City  of  New  York, 
100  Church  Street.  Room  6C-37.  N.Y.. 
NY  10017  (Attn:  Grace  Goodman.  Esq.. 
Assistant  Corporation  Counsel);  and 
that  fact  certified  to  at  the  time  the 
comment  is  submitted  to  the  Dockets 
Unit.  (The  following  format  is  suggested: 
"I  hereby  certify  that  copies  of  this 
comment  have  been  sent  to  Messrs. 


Harvison.  Barney,  and  Zimroth  at  the 
addresses  specified  in  the  Federal 
Register.") 

RM  njRTHER  INFORMATION  CONTACT: 
Mary  M.  Crouter,  Senior  Attorney. 
Office  of  the  Chief  Counsel,  Research 
and  Special  Programs  Administration. 
400  Seventh  Street  SW..  Washington. 
DC  20590,  telephone  202-366-4400. 
SUPPt-EMCNTARY  INFORMATNM: 

1.  Background 

The  HMTA  at  section  112(a)  (49  App. 
U.S.C.  1811(a)  expressly  preempts  any 
requirement  of  a  State  or  political 
subdivision  thereof  which  is 
inconsistent  with  any  requirement  of  the 
HMTA  or  the  HMR.  Section  107.200(c)  of 
Title  49,  CFR,  sets  forth  the  following 
factors  which  are  considered  in 
determining  whether  a  State  or  political 
subdivision  requirement  is  inconsistent 
(1)  Whether  compliance  with  both  the 
State  or  political  subdivision 
requirement  and  the  HMTA  or  HMR  is 
possiUe;  and  (2)  the  extent  to  which  the 
State  or  political  subdivision 
requirement  is  an  obstacle  to  the 
accompUshment  and  execution  of  the 
HMTA  and  the  HMR. 

The  American  Trucking  Associations, 
Inc.  (ATA)  and  the  National  Tank  Truck 
Carriers.  Inc.  (NTTC)  filed  an 
application  for  an  administrative  ruling 
seeking  a  determination  that  certain  of 
the  City  of  New  York  Fire  Department's 
Bureau  of  Fire  Prevention's  hazardous 
materials  routing  and  time  of  transit 
regulations  are  inconsistent  with  the 
HMTA  and  the  HMR  and,  therefore, 
preempted  under  section  112(a)  of  the 
HMTA. 

2.  The  Inconsistency  Ruling  (lR-23) 

On  May  5, 1988,  the  CNrector,  Office  of 
Hazardous  Materials  Transportation 
(OHMT)  issued  Inconsistency  Ruling  23 
(IR-23),  which  was  published  at  53  FR 
16840  on  May  11. 1986.  The  Director 
determined  that  certain  of  the  City's 
routing  and  time  of  transit  regulations 
for  transportation  of  certain  hazardous 
materials  are  inconsistent  with  the 
HMTA  and  the  HMR  and.  therefore, 
preempted. 

First,  the  Director,  reaffirming  his 
earlier  decision  in  IR-22.  52  FR  46574 
(Dec.  8, 1987).  found  inconsistent  with 
the  HMTA  and  the  HMR  a  City 
regulation  exempting  City-permitted 
vehicles  from  the  City's  routing,  time 
and  escort  requirements  and  requiring 
exclusively  the  use  of  such  vehicles  for 
deliveries  for  storage  or  use  or  for 
pickups  in  thp  City  These  provisions 
were  determined  to  be  inextricably 
linked  to  the  City's  equipment-related 
requirements  previously  found 


inconsistent  in  IR-22,  supra.  (The  City 
also  has  appealed  the  IR-22  decision; 
see  Public  Notice  and  Invitation  To 
Comment  53  FR  5538  (Feb.  24, 1988).) 

Second,  the  Director  found  certain 
City  hazardous  materials  routing 
requirements  inconsistent  with  the 
HMTA  and  the  HMR  because  they  were 
not  preceded  by  a  determination  of 
effect  on  overall  safety  or  consultations 
with  other  affected  jurisdictions.  This 
same  rationale  was  apphed  to  find 
inconsistent  a  City  ban  on  fueling  or 
stopping  of  hazardous  materials 
through-traffic. 

Third,  the  Director  similarly  found 
certain  City  time  restrictions  on 
hazardous  materials  transportation 
inconsistent  with  the  HMTA  and  the 
HMR  because  the  City  had  failed  to 
demonstrate  an  adequate  safety 
justification  for,  and  substantive 
consultation  with  other  affected 
jurisdictions  concerning,  those 
restrictions. 

3.  The  Appeal  of  IR-23 

On  )une  20, 1988.  the  City  filed  an 
appeal  of  IR-23  with  the  Research  and 
Special  Programs  Administration.  The 
City  filed  a  memorandum  of  law  and 
numerous  exhibits  in  support  of  its 
appeal,  which  was  contained  in  its  letter 
of  June  16. 1988.  The  City  indicated  that 
in  a  related  court  action  in  the  U.S. 
District  Court  for  the  Eastern  District  of 
New  York,  National  Paint  &  Coatings 
Assn.  V.  City  of  New  York,  84  Civ.  4525 
(ERK).  the  Court  has  indicated  it  will 
reserve  its  ruling  on  a  motion  for 
summary  judgment  until  DOT  completes 
its  rulings  on  the  inconsistency 
application  involved  in  IR-22  and  IR-23. 
"The  City,  therefore,  has  withdrawn  its 
request  that  DOT  abstain  and  instead 
urges  a  prompt  resolution  of  the  appeals 
of  both  IR-22  and  IR-23. 

In  its  appeal,  the  City  argues  that 
promulgation  of  its  routing  and  time 
regtdations  was  preceded  by  a  request 
for  comments  from  local,  state  and 
Federal  governmental  bodies,  including 
the  Port  Authority  of  New  York  and 
New  Jersey.  It  states  that  its  prohibition 
on  stopping  for  fueling  or  otherwise 
leaving  prescribed  routes  is  intended  to 
move  traffic  through  the  City  as  rapidly 
as  possible.  It  also  contends  that  it  made 
its  time  restrictions  less  onerous  and 
adequately  publicized  them,  and  that 
shippers  and  trucking  companies  have 
adjusted  to  them.  It  further  asserts  that 
any  hazardous  material  accident 
occurring  in  the  City  exposes  twice  as 
many  persons  to  potential  fire  or 
explosion  as  an  accident  on  highways  in 
adjacent  counties. 
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The  City  argues  that  its  routing  and 
time  restrictions  are  not  inconsistent 
with  the  HMTA  or  the  HMR  because 
there  are  no  direct  HMR  provisions  on 
these  topics.  It  also  contends  that  there 
is  no  "unnecessary  delay,"  which  is 
prohibited  by  49  CFR  177.853(a).  The 
City  asserts  that  IR-23  contains  no 
evidence  that  the  City's  regulations 
actually  cause  delays  and  that  any  such 
delays  would  be  justifiable  rather  than 
unnecessary. 

Furthermore,  the  City  argues  that  IR- 
23  erroneously  relied  upon  dicta  in  IR-2, 
44  FR  75566  {Dec.  20, 1979);  IR-3,  46  PR 
18918  (Mar.  26, 1981);  and  IR-3  (Appeal). 
47  FR  18457  (Apr.  29, 1982)  in  finding  a 
need  for  a  safety  analysis  and  a 
consultation  process  with  affected 
neighboring  jurisdictions.  Reliance 
instead  should  have  been  placed,  the 
City  contends,  on  two  U.S.  District  Court 
decisions  involving  Ritter 
Transportation,  Inc.  and  the  City,  which 
were  affirmed  in  National  Tank  Truck 
Carriers,  Inc.  v.  City  of  New  York,  677 
F.2d  270  {2d  Cir.  1982).  The  City  argues 
that  those  cases  authoritatively  rejected 
the  rationale  and  requirements  set  forth 
in  IR-23. 
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In  addition,  the  City  contends  that  IR- 
23  erroneously  found  that  its  time  and 
routing  restrictions  are  invalid  because 
they  are  inextricably  related  to  the 
City's  equipment  requirements  found 
inconsistent  in  IR-22,  supra.  The  City 
says  that  the  routing  regulations  are  not 
based  on  the  equipment  regulations  but 
that  the  equipment  rules  are  an 
exception  to  the  routing  rules.  It  states 
that  even  if  the  equipment  specifications 
were  finally  determined  to  be 
inconsistent  the  time  and  routing 
regulations  would  still  apply  (with  no 
City-approved  equipment  exception). 
The  City  further  contends  that  its  safety 
rationale  for  its  time  and  route 
restrictions  is  not  diminished  by  its 
exception  for  City-approved  trucks 
because  the  latter  trucks  are  safer  than 
those  meeting  HMR  requirements. 

Finally,  the  City  asserts  that  IR-23 
erroneously  found  the  City's  prohibition 
on  stopping  for  refueling  or  other 
purposes  to  be  a  prohibited  ban  on 
transportation.  It  argues  that  this 
provision  is  consistent  with  49  CFR  397.9 
and  [177.853(a)]. 

In  summary,  the  City  concludes  that 
the  ruling  in  IR-23  that  the  City's  routing 


and  time  restrictions  are  inconsistent 
with  the  HMR  should  be  reversed  and 
the  challenged  regulations  found 
consistent  in  their  entirety. 

4.  Public  Comment 

Comments  should  particularly  address 
the  issue  of  whether  the  challenged 
City's  routing  and  time  restrictions  on 
hazardous  materials  transportation  are 
inconsistent  with  the  HMTA  or  the 
regulations  issued  thereunder  under  the 
"obstacle"  and  "dual  compliance"  tests. 
Persons  intending  to  comment  should 
examine  the  complete  appeal  documents 
in  the  RSPA  Dockets  Unit  and  the 
procedures  governing  the  Department's 
consideration  of  applications  for 
inconsistency  rulings  (49  CFR  107.201- 
107.211). 
Alan  i.  Roberts, 

Director.  Office  of  Hazardous  Materials 
Transportation. 

Issued  in  Washington.  EKD  on  August  8, 
198a 
[FR  Doc.  88-19110  Filed  8-22-88:  8  45  am] 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Proposed 
Funding  Priorttles  for  Fiscal  Year  1989 

AQENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  funding 
priorities  for  fiscal  year  1989. 

SUMMARY:  The  Secretary  of  Education 
proposes  funding  priorities  for  some  of 
the  research  activities  to  be  supported 
imder  the  Rehabilitation  Research  and 
Training  Center  (RRTC)  program  of  the 
National  Institute  on  Disability  and 
Rehabihtation  Research  (Nn3RR)  in 
fiscal  year  1989. 

date:  Interested  persons  are  invited  to 
submit  conunents  or  suggestions 
regarding  the  proposed  priorities  on  or 
before  September  22, 1988. 
ADDRESSES:  All  written  comments  and 
suggestions  should  be  sent  to  Betty  ]o 
Berland,  National  Institute  on  Disability 
and  Rehabilitation  Research, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  3070,  Switzer 
Building.  Mailstop  2305,  Washington,  DC 
20202. 

FOR  FUmHER  INFORMATION  CONTACT: 
Betty  Jo  Berland,  National  Institute  on 
Disability  emd  Rehabilitation  Research 
(Telephone:  (202)  732-1139).  Deaf  and 
hearing-impaired  individuals  may  caU 
(202)  732-1198  for  TDD  services. 
SUPPLEMENTARY  INFORMATION: 

Authority  for  the  Research  and  Training 
Centers  program  of  NIDRR  is  contained 
in  Section  204(b)(l]  of  the  Rehabilitation 
Act  of  1973,  as  amended.  Under  the 
RRTC  program,  awards  are  made  to 
institutions  of  higher  education,  or  to 
public  and  private  organizations, 
including  Indian  tribes  and  tribal 
organizations,  that  are  affiliated  with 
institutions  of  higher  education. 

RRTCs  conduct  programmatic, 
multidisciplinary,  and  synergistic 
research,  training,  and  information 
dissemination  in  designated  areas  of 
high  priority.  NIDRR's  regulations 
authorize  the  Secretary  to  establish 
research  priorities  by  reserving  funds  to 
support  particular  research  activities 
(see  34  CFR  352.32).  The  following  four 
proposed  priorities  represent  areas  of 
research  in  which  NIDRR  has  a  long- 
standing interest. 

NIDRR  invites  public  comment  on  the 
merits  of  the  proposed  priorities, 
including  suggested  modifications  to  the 
proposed  priorities.  The  final  priorities 
will  be  established  on  the  basis  of 
public  comment,  the  availability  of 
funds,  and  any  other  relevant 
Departmental  considerations,  and  will 
be  announced  in  a  notice  in  the  Federal 


Register.  A  closing  date  notice  will  be 
published  at  that  time,  after  which 
application  packages  will  be  available. 
This  Notice  of  Proposed  Priorities  does 
not  solicit  applications,  and  Department 
of  Education  staff  will  not  review 
concept  papers  or  pre-appHcations.  The 
publication  of  these  proposed  priorities 
does  not  bind  the  Federal  Government 
to  fund  projects  in  any  of  these  areas, 
except  as  otherwise  directed  by  statute. 
Funding  of  particular  projects  depends 
on  final  priorities,  the  availability  of 
funds,  and  on  the  quality  of  the 
applications  that  are  received. 

A  program  of  Rehabilitation  Research 
and  Training  Centers  has  been 
established  to  conduct  coordinated  and 
advanced  programs  of  rehabilitation 
research  and  to  provide  training  to 
rehabilitation  personnel  engaged  in 
research  or  the  provision  of  services. 
RRTCs  must  be  operated  in 
collaboration  with  institutions  of  higher 
education  and  must  be  associated  with 
rehabilitation  service  programs.  Each 
Center  conducts  a  synergistic  program 
of  research,  evaluation,  and  training 
activities  focused  on  a  particular 
rehabilitation  problem  area.  Each  Center 
is  encouraged  to  develop  practical 
applications  for  all  of  its  research 
findings.  Centers  generally  disseminate 
and  encourage  the  utilization  of  new 
rehabilitation  knowledge  through  such 
means  as  writing  and  publishing 
undergraduate  and  graduate  texts  and 
auricula  and  publishing  findings  in 
professional  joiunals.  All  materials  that 
the  Centers  develop  for  dissemination 
and  training  must  be  accessible  to 
individuals  with  a  range  of 
handicapping  conditions.  RRTCs  also 
conduct  programs  of  in-service  training 
for  rehabilitation  practitioners, 
education  at  the  pre-doctoral  and  post- 
doctoral levels,  and  continuing 
education.  Each  RRTC  must  conduct  an 
interdisciplinary  program  of  training  in 
rehabilitation  research,  including 
training  in  research  methodology  and 
applied  research  experience,  that  will 
contribute  to  the  number  of  qualified 
researchers  working  in  the  area  of 
rehabihtation  research.  Centers  must 
also  conduct  state-of-the-art  studies  in 
relevant  aspects  of  their  priority  areas. 
Each  RRTC  must  also  provide  training  to 
individuals  with  disabilities  and  their 
families  in  managing  and  coping  with 
disabilities. 

NIDRR  will  conduct,  not  later  than 
three  years  after  the  establishment  of 
any  RRTC,  one  or  more  reviews  of  the 
activities  and  achievements  of  the 
Center.  Continued  funding  depends  at 
all  times  on  satisfactory  performance 
and  accomplishment,  in  accordance 
with  the  provisions  of  34  CFR  75.253(a). 


Priorities  (4) — ^Rehabilitation  for  Persons 
With  Long-Term  Mental  Illness 

There  are  over  two  million  persons 
with  long-term,  severe  mental  ilhiess. 
Improved  rehabilitation  interventions 
and  service  dehvery  models  are  needed 
to  afford  better  opportunities  for  this 
population  to  remain  out  of  institutions 
and  to  attain  satisfactory  lives  in  their 
communities.  While  the  population  of 
adults  with  severe  psychiatric 
disabilities  spans  all  ages,  there  is 
particular  concern  with  young  adults 
whose  education  and  vocational 
preparations  have  been  interrupted  by 
severe  mental  illness.  Service  systems 
have  not  addressed  adequately  the 
transition  from  school  to  work  or 
independent  living  for  young  adults. 

The  configuration  of  Federal  financial 
supports,  third-party  payers,  and  State 
and  local  policies  has  led  many  service 
systems  toward  a  case  management 
approach  that  links  clients  with  needed 
services  and  provides  continuity  of  care. 
However,  there  is  a  range  of  approaches 
to  case  memagement.  with  no  reliable 
information  about  which  components 
are  most  important  or  most  effective  in 
various  situations. 

There  has  been  a  significant  emphasis 
on  consumer  involvement  in 
rehabilitation  programs  for  persons  with 
severe  psychiatric  disabilities,  including 
peer  self-help  groups  and  consumer- 
managed  programs.  However,  little  is 
known  about  the  most  effective 
approadies  to  organizing  and  managing 
these  programs,  and  to  developing 
consumer  capacity  to  operate  successful 
programs. 

Results  of  research  and  practice 
indicate  that  specialized  rehabilitative 
interventions  can  increase  the  likelihood 
of  community  adjusttment  for  persons 
with  long-term  mental  illness.  It  is 
important  to  continue  to  develop  and 
test  more  effective  rehabilitative 
interventions,  including  especially  those 
that  contribute  to  improvements  in 
education,  vocational  status,  and 
general  health  care. 

NIDRR,  with  the  cooperation  of  the 
National  Institute  of  Mental  Health, 
intends  to  fund  an  RRTC  to  address 
these  issues.  Any  Center  to  be  funded 
under  this  priority  must  involve  persons 
with  long-term  mental  illness  and  their 
family  members  in  the  planning, 
conduct,  and  evaluation  of  the  research 
and  training  activities. 

An  absolute  priority  is  proposed  for 
an  RRTC  to: 

•  Identify  and  assess  existing  case 
management  systems  for  persons  with 
long-term  mental  illness,  including  goals, 
organization,  staffing,  functions,  and 
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outcomes,  and  develop  and  test  model 
approaches  to  case  management; 

•  Develop  and  evaluate  model 
approaches  to  train  consumers  to 
administer  programs,  represent  their 
interests  in  program  development,  and 
address  issues  of  systems  change; 

■  Evaluate  the  impact  of  client 
involvement  in  program  planming  and 
implementation  on  program  content, 
participation  and  use,  and  outcomes; 

•  Study  the  experiences  and  problems 
confronting  young  adults,  aged  18-22 
years,  who  are  completing  their  special 
education  programs  imder  Pub.  L.  94- 
142,  and  develop  model  service 
interventions  for  this  group,  including 
services  to  facilitate  their  transition 
from  school  to  work  or  postsecondary 
education; 

•  Develop  and  test  models  to  use 
existing  community  resources  to  meet 
client  needs  for  postsecondary 
education; 

•  Develop  and  evaluate  rehabilitative 
interventions  to  enhance  the 
rehabilitation  of  individuals  with  long- 
term  mental  illness;  and 

•  Develop  and  test  models  for  the 
efficient  delivery  of  technical  assistance 
to  consumer  self-help  and  other 
community-based  programs  for  persons 
with  mental  illness;  and 

•  Develop  and  implement  a  program 
to  disseminate  the  findings  of  die 
Centers'  research  to  appropriate 
practitioner,  consumer,  and  research 
constituencies. 

Rehabilitation  of  Severely  Emotionally 
Disturbed  (SED)  Children  and  Youth 
(Two  Priorities) 

There  are  an  estimated  three  million 
children  with  emotional  disturbances, 
and  they  are  among  the  most 
underserved  of  all  disabled  populations. 
[Unclaimed  Children,  Children's 
Defense  Fund,  1982.)  A  background 
paper  issued  by  the  Office  of 
Technology  Assessment  (OTA) 
indicates  that,  while  there  is  convincing 
evidence  that  severely  emotionally 
disturbed  children  can  benefit  from 
mental  health  services,  there  is  a  need 
for  more  reliable  early  assessment, 
better  matching  of  children  with 
services  and  interventions,  and  more 
community-based  services.  [Children 's 
Mental  Health,  1986.)  That  report  further 
notes  that  the  Federal  Government  is 
virtually  the  only  source  of  funds  for 
research  and  training  in  this  area. 

Children  with  emotional  disturbances 
often  do  not  receive  any  attention  to 
their  problems  until  they  require 
services  from  other  system 
components — juvenile  justice, 
corrections,  social  services,  or  drug 
abuse  agencies,  for  example.  The  most 


readily  available  form  of  help  for  these 
children  contiues  to  be  in-patient 
hospitalization — the  most  restrictive  and 
costly  form  of  intervention. 

NIDRR  has  identified  two  different 
programmatic  areas  of  research, 
training,  and  knowledge  dissemination 
and  is  proposing  two  RRTCs  in  this 
area,  each  focusing  on  one  of  the  sets  of 
specific  elements  outlined  below.  The 
target  population  includes  children  from 
birth  to  age  21  years  who  have  serious 
emotional  impairments.  The  target 
population  of  families  must  include 
single-parent  families,  families  with 
teen-aged  parents,  and  minority 
families,  llie  National  Institute  of 
Mental  Health  (NIMH)  intends  to 
contribute  support  to  these  Centers.  Any 
Center  to  be  funded  in  this  area  must 
involve  severely  emotionally  disturbed 
youth  and  members  of  their  families  in 
planning,  conducting,  and  evaluating  the 
research  program.  Each  Center  must 
conduct  all  research  and  training 
activities  in  community-based  settings, 
and  must  establish  communications 
with  RRTCs  in  related  areas,  with  the 
Child  and  Adolescent  Service  System 
Program  (CASSP)  directors,  the  National 
Parent  Network,  and  other  relevant 
organizations  concerned  with  the 
improvement  of  children's  mental 
health. 

Each  Center  may  elect  to  establish 
satellite  activities  through  agreements 
with  other  institutions  of  higher 
education  for  the  purpose  of  replicating 
research  studies  or  providing  additional 
training  sites.  Specific  priority 
requirements  are: 

Improving  Service  Systems  for  Seriously 
Emotionally  Disturbed  Children  and 
Youth 

An  absolute  priority  is  proposed  for 
an  RRTC  to: 

•  Develop  instruments  and 
classification  systems  that  will  provide 
profiles  of  the  functional  abilities  and 
deficits  of  children  with  serious 
emotional  disorders; 

•  Develop,  evaluate,  and  disseminate 
model  programs,  involving  interagency 
and  interdisciplinary  collaboration,  to 
assist  transition  from  school  to  work  for 
this  population; 

•  Assess  the  efficacy  and  cost- 
effectiveness  of  alternatives  to 
residential  treatment,  identify  incentives 
and  disincentives  to  community  and 
home-based  treatment,  and  develop 
models  to  address  the  disincentives; 

•  Assess  the  financing  options  that 
could  be  applied  to  meet  the  multiple 
service  needs  of  this  population  and 
their  families; 

•  Provide  information  to  the  RRTC  on 
Improving  Services  for  Families  of 


Children  and  Youth  With  SED  for 
inclusion  in  a  clearinghouse; 

•  Conduct  at  least  one  study  of  the 
state-of-the-art  in  a  selected  topic  in  this 
research  area. 

Improving  Service  for  Families  of 
Children  and  Youth  with  Serious 
Emotional  Disturbances  (SED) 

•  An  absolute  priority  is  proposed  for 
an  RRTC  to: 

•  Investigate  patterns  of  family  use  of 
community-based  resources  and 
services; 

•  Investigate  patterns  of  successful 
family  coping  among  families  with  SED 
children; 

•  Analyze  the  perceptions  of  SED 
among  minority  famiUes  and  the  impact 
of  those  perceptions  on  service 
utilization,  and  develop  and  evaluate 
culturally  sensitive  information  and 
service  dehvery  models  for  minority 
famiUes; 

•  Develop  and  test  strategies  to 
facilitate  the  involvement  of  families  in 
the  development  and  evaluation  of 
community-based  services  at  the 
individual,  community,  and  State  levels; 

•  Identify  exemplary  graduate  level 
training  courses  and  curricula  used  in 
the  cross-disciplinary  training  of 
professionals  and  families  who  plan, 
provide,  and  coordinate  services  and 
programs  for  this  population  of  children 
and  youth,  and  develop  materials  to 
replicate  best  practices; 

•  Develop  a  national,  clearinghouse, 
including  a  parent-operated  resource 
center  component,  that  can  provide 
technical  assistance  to  parents,  family 
members,  and  professionals  on  service 
systems  and  on  options  for  family 
support;  and 

•  Conduct  at  least  one  national 
conference  on  the  state-of-the-art  in 
supportive  resources  for  families  with 
children  with  serious  emotional 
disturbances. 

Less  Restrictive  Housing  Environments 

The  provision  of  appropriate  housing 
for  the  lifespan  of  disabled  and  aging 
persons  is  a  major  undertaking, 
involving  accommodation  to  a  complex 
array  of  physical  limitations.  An  RRTC 
is  needed  in  this  area  to  develop  a 
vfiriety  of  housing  options  and 
iimovative  approaches  to  challenges  of 
designing,  financing,  and  administering 
models  of  adaptive  housing.  A 
convergence  of  knowledge  from  the 
fields  of  architecture,  engineering, 
construction,  rehabilitation,  independent 
living,  and  related  areas  is  required  to 
create  appropriate  housing 
environments  in  which  disabled  persons 
and  aging  persons  can  live 
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independently.  The  knowledge  base 
must  include  information  about 
modifications  to  existing  structures  and 
equipment,  as  well  as  design  concepts 
that  can  be  used  to  build  facilities  for 
the  entire  lifespan.  The  knowledge  base 
must  be  developed  from  the  results  of 
research,  needs  assessments,  and 
analysis  of  the  physical  capabiUties  of 
individuttls  with  disabilities. 

One  inmiediate  objective  is  to  conduct 
new  programmatic  research  into  the 
needs  of  disabled  and  aging  persons  for 
accessible  housing  environments.  A 
second  need  is  to  improve  the  utilization 
of  available  research-based  information 
on  accessibility  and  independent  living, 
including  data  on  human  performance, 
models  of  accessible  building 
adaptations,  and  standards  and 
giiidelines  that  have  been  developed  for 
construction.  Over  the  longer  term  it  is 
important  to  develop  better  building 
designs,  based  on  field  and  laboratory 
research,  and  tested  by  disabled 
persons  in  regular  use. 

A  prerequisite  to  improving  design  of 
housing  environments  in  a  permanent 
and  comprehensive  way  is  to  make 
those  who  design,  build,  adapt, 
maintain,  manage,  finance,  and  use 
housing  aware  of  the  potential  for 
creating  more  accessible  environments 
for  independent  living.  A  center  to  be 
funded  in  response  to  this  priority  must 
maintain  liaison  with  the  Architectural 
and  Transportation  Barriers  CompUance 
Board  (ATBCB),  as  well  as  with  NIDRR- 
supported  research  projects  and  Centers 


in  such  areas  as  independent  living, 
aging,  and  community  integration.  The 
RRTC  must  maintain  liaison  with  the 
Rehabilitation  Engineering  Centers, 
especially  those  in  the  area  of 
quantification  of  human  performance.  A 
critical  element  of  any  Center  to  be 
funded  under  this  priority  will  be  the 
involvement  of  individuals  with 
disabilities  and  their  families  in  the 
planning,  conduct,  and  review  of  the 
research  and  related  activities. 

An  absolute  priority  is  proposed  for 
an  RRTC  to: 

•  Identify  and  assess  housing 
environments  that  promote  independent 
living  fca  disabled  and  aging  persons 
and  the  specific  housing  environment 
needs  of  persons  with  physical,  sensory, 
and  cognitive  impairments; 

•  Analyze  the  legal,  regulatory, 
commercial,  social,  psychological, 
business,  design,  and  financial  aspects 
of  developing  suitable  living 
environments  for  disabled  and  aging 
persons  and  develop  strategies  to 
address  problems  in  these  areas; 

•  Develop  and  disseminate 
recommendations  for  new  designs  and 
for  adaptations  to  existing  housing  that 
are  appropriate  for  persons  with 
physical,  sensory  and  cognitive 
impairments; 

•  Incorporate  new  research 
knowledge  from  NIDRR-funded  projects 
and  other  sources  in  products,  housing 
design  and  information  and  training 
materials  to  enhance  accessibility  and 
independent  Uving; 


•  Develop,  acquire,  maintain,  and 
disseminate  both  graphic  and  text 
databases  on  standards,  design  criteria, 
plans,  building  products,  costs,  funding 
sources,  and  performance  evaluations  of 
accessible  housing,  and  serve  as  a 
national  information  resource; 

•  Design  training  materials  to 
increase  awareness  of  the  housing  needs 
of  disabled  and  aging  persons,  concepts 
of  accessibility,  and  techniques  to 
increase  the  availability  of  accessible 
housing,  and  conduct  training  for  a 
range  of  involved  populations,  including 
persons  with  disabilities,  architects  and 
home  builders,  designers  and 
manufacturers  of  furnishings  and 
equipment,  housing  managers,  and  city 
planners  and  engineers; 

•  Promote  concepts  of  accessible 
housing,  including  ideas  fitjm  abroad,  in 
graduate  and  undergraduate  education 
and  professional  practice  in  a  wide 
range  of  academic  disciplines  and 
applied  professions;  and 

•  Conduct  at  least  one  state-of-the-art 
study  on  a  significant  aspect  of 
accessible  housing. 

Authfwity:  U.S.a  760-762. 
Dated:  August  S.  IQSa 
WillMin  |.  BmiMtt, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance  No. 
64.133B,  National  Institute  on  Disability  and 
Rehabilitation  Research) 
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By  the  President  of  the  United  States  of  America 

A  Proclamation 

Throughout  our  history,  older  people  have  achieved  much  for  our  families,  our 
communities,  and  oiu"  country.  That  remains  true  today,  and  gives  us  ample 
reason  this  year  to  reserve  a  special  day  in  honor  of  the  senior  citizens  who 
mean  so  much  to  our  land. 

With  improved  health  care  and  more  years  of  productivity,  older  citizens  are 
reinforcing  their  historical  roles  as  leaders  and  as  links  with  our  patrimony 
and  sense  of  purpose  as  individuals  and  as  a  Nation.  Many  older  people  are 
embarking  on  second  careers,  giving  younger  Americans  a  fine  example  of 
responsibility,  resourcefuhiess,  competence,  and  determination.  And  more 
than  4.5  miUion  senior  citizens  are  serving  as  volunteers  in  various  programs 
and  projects  that  benefit  every  sector  of  society.  Wherever  the  need  exists, 
older  people  are  making  their  presence  felt — for  their  own  good  and  that  of 
others. 

For  all  they  have  achieved  throughout  life  and  for  all  they  continue  to 
accomplish,  we  owe  older  citizens  our  thanks  and  a  heartfelt  salute.  We  can 
best  demonstrate  our  gratitude  and  esteem  by  making  sure  that  our  communi- 
ties are  good  places  in  which  to  mature  and  grow  older — places  in  which  older 
people  can  participate  to  the  fullest  and  can  find  the  encouragement,  accept- 
ance, assistance,  and  services  they  need  to  continue  to  lead  lives  of  independ- 
ence and  dignity. 

The  Congress,  by  House  Joint  Resolution  138,  has  designated  August  21,  1988. 
as  "National  Senior  Citizens  Day"  and  authorized  and  requested  the  President 
to  issue  a  proclamation  in  observance  of  this  event. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  August  21, 1988,  as  National  Senior  Citizens  Day. 
I  call  upon  the  people  of  the  United  States  to  observe  this  day  with  appropri- 
ate ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  nineteenth  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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This  section  of  the  FEDERAL  REGISTER 
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general  appltcat)ility  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
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published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  115 
[Revision  2] 

Surety  Bond  Guarantee 

agency:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
Agency's  surety  bond  guarantee 
regulations  in  their  entirety,  with  the 
predominant  purpose  of  clarification,  in 
order  to  minimize  the  nimiber  of 
instances  in  which  the  Agency  is  forced 
to  deny  liability  to  a  participating 
surety.  We  believe  that  these  new 
regulations  will  encourage  greater 
participation  in  this  program  by  the 
private  sector. 

DATES:  This  rule  is  effective  October  24, 
1988.  Comments  are  due  on  or  before 
September  23, 1988. 

ADDRESSES:  Comments  may  be  sent  to 
James  W.  Parker,  Jr..  Acting  Director. 
Office  of  Surety  Guarantees,  Small 
Business  Administration.  4040  N.  Fairfax 
Drive,  Suite  500.  Arlington,  Virginia 
22203. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  W.  Parker.  Jr.,  Tel.  (703)  235-2900. 
SUPPLEMENTARY  INFORMATION:  SBA's 
Surety  Bond  Guarantee  regulations  were 
last  revised  September  17, 1981  (46  FR 
46113).  On  August  19, 1983,  SBA 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (48  FR  37658). 
After  consideration  of  the  voluminous 
comments,  we  published  a  Notice  of 
Proposed  Rulemaking  (NPRM)  on 
August  21. 1985  (50  FR  33766).  which 
discussed  the  comments  received,  the 
changes  made  and  the  reasons  therefor. 
The  Notice  again  yielded  extensive 
comments,  most  of  which  are  discussed 
below.  Sections  not  discussed  below 
have  been  discussed  in  the  earlier 
Notices,  have  not  been  commented  on 


this  time  and  remain  unchanged.  These 
discussions  are  not  repeated  here. 
General  comments,  either  praising  or 
condemning  SBA's  surety  bond 
guarantee  program  and  die  current 
revision  as  a  whole,  are  not  referred  to 
or  commented  upon. 

The  considerable  lapse  of  time  since 
the  pubhcation  of  the  NPRM  has 
necessitated  several  changes,  identified 
hereafter,  for  which  no  public  comments 
have  been  obtained.  In  each  such 
instance  SBA  requests  comments  now. 
Such  comments  will  be  carefully 
considered,  and — if  accepted — will  be 
the  subject  of  early  amendments  to  this 
revision. 

The  NPRM  had  proposed  two  new 
guarantee  agreements,  instead  of  the 
former  single  agreement.  One  was  to  be 
"national."  reserved  for  the  most  active 
participants,  the  other  for  all  others.  The 
intent  was  to  offer  preferred  treatment 
under  the  "national"  agreement.  See 
advance  notice  of  proposed  rulemaking, 
48  FR  37658  (Aug.  19, 1983).  Since  then, 
congressional  efforts  to  reduce  the 
deficit,  such  as  the  so-called  Gramm- 
Rudman-HoUings  law,  and  paralled 
efforts  towards  budgetary  restraints  by 
the  national  Administration,  have  so 
reduced  SBA's  flexibility  that  a 
meaningful  difference  between  the  two 
agreements  is  no  longer  possible. 
Accordingly,  the  proposal  has  been 
abandoned,  and  a  single  Form  990,  in 
revised  form,  adopted  (see  Appendix  A, 
below). 

With  the  simplification,  it  has  also 
become  possible  to  eliminate  a 
requirement  of  accounting  for  premiums 
and  losses,  previously  contained  in  Art. 
IX  of  the  National  Surety  Bond 
Guarantee  Agreement.  SBA  invites 
comments  on  this  change. 

The  new  regulation  also  redefines 
"Loss"  and  other  terms  (§  115.4), 
tightens  application  procedures  (§§115.5 
through  115.9)  and  audit  requirements 
(§  115.17).  SBA  will  no  longer  regulate 
premiums  [§  115.11(a)]  or  impose  a 
"deductible"  (see  discussion  under 
§  115.14).  SBA  invites  comments  on  this 
change. 

Section  115.3(a)  Policy — Congressional 
Intent. 

A  comment  stated  the  need  for 
flexibility  in  the  statutorj'  ceilir»g  when 
bids  are  adjusted  upwards  or  awarded 
contracts  are  changed,  in  view  of  the 
requirement  of  many  obligator>' 


governmental  bond  forms  of  a  waiver  of 
notice  to  or  consent  of  tlie  surety  to  such 
change.  The  statute,  however,  limited 
SBA's  authority  to  contracts  up  to 
$1,000,000  and  SBA  was  without 
authority  to  guarantee  bonds  for 
contracts  which  exceeded  that  amount. 
Since  the  publication  of  the  prior  notice 
the  statutory  limit  has  been  increased  to 
$1,250,000  [Pub.  L  99-272,  approved 
April  7, 1986).  Accordingly,  the  statutory 
limit  has  been  changed  throughout  this 
publication.  Regarding  flexibility,  see 
"Loss  After  Excess  Contract  Amount"  in 
discussion  under  §  115.4. 

Section  115.3(b).  Policy— Types  of 
Bonds. 

A  paragraph,  inadvertently  omitted  in 
the  Notice  of  Proposed  Rulemaking, 
restores  to  these  regulations  a  part  of 
former  paragraph  §  115.2(c)  which  limits 
the  guarantee  eligibility  of  bonds  to 
those  listed  in  the  "Contract  Bonds" 
section  of  the  Rating  Manual  of  the 
Surety  Association  of  America, 
excepting  therefrom  bonds  in  the  nature 
of  a  financial  guarantee. 

Section  115.3(c).  Policy — Guarantee 
Agreement. 

The  name  of  SBA's  office  in  charge  of 
this  program  has  been  changed  to 
"Office  of  Surety  Guarantees" 
throughout  this  rule. — A  well  reasoned 
comment  pointed  out  that  the  criteria 
proposed  for  the  division  of  premiums 
and  losses  between  the  Surety  and  SBA 
contained  several  subjective  elements 
[e.g.,  "adequacy  of  the  Surety's 
underwriting  and  credit  analysis");  that 
there  were  other  subjective  criteria  of 
equal  importance  omitted;  and  that  the 
most  important  criterion,  in  which  the 
subjective  criteria  are  objectively 
reflected,  is  the  "bottom  line,"  the 
relevant  loss  experience.  Accordingly, 
SBA  has  revised  its  criteria  to  focus  on  a 
Surety's  Loss  rate  and  its  rating  by 
recognized  authority.  Two  new 
elements,  in  line  with  the  program's 
basic  purpose,  have  been  added:  (1)  The 
average  dollar  penalty  per  bond, 
reflecting  the  targeting  of  SBA's  bond 
guarantee  toward  the  smaller  contracts, 
and  (2)  the  ratio  of  bid  to  final  bonds, 
reflecting  the  cost  of  acquisition  of 
business.  We  beHeve  that  the  greatest 
need  for  bond  guarantees  is  for  the 
smaller  (under  $100,000)  contracts, 
where  the  acquisition  cost  in  relation  to 
the  premium  is  highest,  and  that  a 
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Surety's  volume  of  bid  bonds  which  do 
not  ripen  into  final  bonds  is  a  good 
indication  of  the  Surety's  concern  for 
small  business. — SBA  has  determined 
that,  given  the  available  budget 
authority  and  the  demand  for  surety 
bond  guarantees,  the  maximum 
guarantees  should  be  administratively 
limited  to  80%.  in  order  to  satisfy  a 
greater  portion  of  such  demand.  (For  a 
fuller  explanation,  see  51  FR  20922;  June 
9. 1986.) 

Section  115.3(e).  Premium  and 
Guarantee  Fee. 

This  subsection  has  been  revised  and 
moved  to  9 115.11,  Fees  and  Premiums, 
so  that  both  fees  charged  by  SBA  to  the 
Surety  and  the  Principal,  and  fees 
charged  by  the  Surety  to  the  Principal 
will  be  found  in  the  same  section. 

Section  115.3(e).  Timeliness. 

This  subsection  specifies  in  what 
circumstances  SBA  will  issue  a 
guarantee  after  work  under  the  contract 
to  be  bonded  has  begun.  One  conmient 
objected  to  SBA  ever  guaranteeing  a 
bond  after  woric  had  started,  because 
the  odds  are  that  the  Job  is  in  trouble. 
SBA  rejects  this  suggestion,  because 
there  are  legitimate  possibilities  why 
woric  may  have  started  without  the 
SBA's  guarantee.  A  new  form.  SBA 
Form  991,  elicits  information  in  these 
cases  which  would  disclose  whether  or 
not  a  belated  application  is  legitimate — 
Another  comment  proposed  a  30  or  60 
day  period  [from  the  time  of  the  awardj 
after  which  SBA  would  refuse  to 
guarantee  the  bond.  This  proposal  is  not 
adopted  either,  because  in  many  cases 
the  work  may  be  completed  in  less  than 
30  (or  60]  days,  or  the  work  may  be 
delayed  by  seasonal  factors. — Several 
comments  objected  to  the  timeliness 
requirement,  as  such,  on  the  grounds 
that  it  is  an  underwriting  consideration 
which  should  depend  on  information 
available  to  Surety.  SBA  views  this 
issue  as  one  of  statutory  eligibility: 
Since  the  statute  conunands  that  the 
bond  be  required  for  the  contractor  to 
serve  on  a  contract,  and  be  unavailable 
to  the  contractor  without  an  SBA 
guarantee,  it  follows  that  if  the 
contractor  was  allowed  to  serve  without 
a  bond,  the  bond  was  not  required,  and 
if  the  contractor  has  obtained  a  bond 
without  SBA's  guarantee,  it  follows  that 
it  was  available  without  such  guarantee. 
SBA  cannot  accept  liability  for  a  bond 
which  does  not  meet  the  express 
conditions  of  the  statute.  If  SBA 
purported  to  guarantee  such  a  bond,  it 
did  so  without  statutory  authority,  and 
consequendy  the  guarantee  would  be 
void. 


Section  115.4.  Definitions.  "Amount  of 
Contract" 

This  definition  distinguishes  between 
eligible  and  ineligible  "phased"  projects. 
SBA's  standard  operating  procedure, 
SOP  50  45 1  (May  13, 1983)  explains  as 
follows: 

A  phased  project  ia  a  total  work  project 
divided  into  two  or  more  parts.  For  each  part 
(or  phase)  of  the  project  there  must  be  a 
separate  and  identifiable  contract  and  bond. 
The  first  phase  must  be  completed  and  the 
surety  and  SBA  released  t>efore  the  second 
phase  is  begun;  and  so  on  until  all  phases  are 
completed,  to  avoid  adding  the  amount  of  the 
first  contract  to  the  second  in  order  to 
determine  the  [$1,250,000]  eligibility 
limitation. 

An  example  of  a  properly  phased  project 
would  be  a  single  building  project  divided/ 
phased  into  (1)  grading,  (2)  construction  of 
the  building,  and  (3)  landscaping.  Each  phase 
would  require  a  separate  and  identifiable 
contract  and  bond,  and  the  first  phase 
contract  could  be  completed  and  surety  and 
SBA  released  l>efore  the  second  phase  is 
begun.  An  example  of  an  unacceptable 
phased  project  would  be  one  which  provided 
separate  contracts  and  bonds  for  walls, 
flooring,  wiring,  plumbing,  roof,  etc.,  but 
lacked  the  requirement  of  a  definitive  release 
after  completion  of  the  first  phase  before  the 
next  phase  is  begun.  Much  of  the  work,  in 
tliis  example  of  an  unacceptable  phased 
project  must  go  on  simultaneously. 

A  comment  questions  whether  this 
poUcy  is  to  be  changed  and  went  on  to 
pose  specific  hypothetical  questions: 
Renovation  of  several  schools  for  one 
school  district;  one  site  with  several 
owners  [e.g.,  fairground];  consecutive 
contracts  for  work  on  a  single  site; 
multi-year  contracts,  e.g.,  janitorial  or 
supply  contracts  renewable  at  the  sole 
option  of  the  obligee);  cost  overruns  and 
change  orders  which  may  or  may  not 
bring  the  contract  amount  above  the 
statutory  limit.  In  response,  SBA  has 
rewritten  this  definition  and  replaced 
the  undefined  term  "integral  project" 
with  the  defined  term  "single  project." 
The  rule  now  provides  that  phased 
projects  at  the  same  locality  with  the 
same  obligee  are  eligible  if  the  bond  on 
the  preceding  phase  is  released  before 
performance  of  the  succeeding  phase 
begins.  In  this  view  most  of  the  above 
hypothetical  situations  are  eligible  if  this 
single  condition  is  met.  The  hypothetical 
case  of  multiple  obligees  [e.g., 
fairground)  is  outside  the  purview  of  the 
definition  which  is  limited  to  a  single 
obligee;  the  cost  overrun/change  order 
case  is  governed  by  S  115.15(c)  and  the 
Loss  definition  "after  excess  contract 
amount"  in  S  115.4  of  this  Part.  Section 
115.15(c)  permits  an  increase  up  to  the 
lesser  of  $50,000  or  25%  in  the  bond 
liability  without  SBA  approval,  to 
conform  to  the  Federal  Acquisition 


Regulation.  48  CFR  Ch.  I,  28.106- 
5(a)(2)(ii).— Further,  the  definition  of 
"Contract  amount"  has  been  made  more 
precise  in  measuring  the  contract 
amount  as  of  the  time  of  issuance  of  the 
executed  (guaranteed)  bond,  instead  of 
the  date  of  SBA's  guarantee.  The  reason 
for  this  change  is  that  SBA's  guarantee 
becomes  effective  with  the  Surety's 
issuance  of  the  executed  bond  and  the 
award  of  the  contract;  until  then  the 
Surety  and  SBA  have  the  right  to  cancel. 

Section  115.4. Definitions:  "Bid Bond" 

A  new  clause  sets  an  automatic 
expiration  for  a  bid  bond  guarantee  one 
year  after  issuance.  The  reason  therefor 
is  the  budgetary  restraint  referred  to 
before:  It  is  undesirable  to  tie  up 
budgetary  authority  indefinitely.  In 
almost  all  cases  a  bid  bond  will  be  moot 
within  a  year,  but  if  it  is  necessary  to 
keep  it  active,  a  new  bid  bond  guarantee 
should  be  requested.  SBA  invites 
comments  on  this  change. 

Section  115.4.  Definitions:  "Contract " 

Several  comments  pointed  out  that  the 
proposed  definition  of  "contract" 
excludes  many  contract  warranties 
which  are  customarily  required  in 
certain  industries,  and  thus  excludes  a 
large  proportion  of  small  business 
contracts  from  eligibility  of  this 
program.  In  response,  SBA  has  amended 
the  definition  to  include  warranties  of 
materials  and  workmanship  up  to  two 
years,  and  to  include,  in  SBA's 
descretion,  other  ancillary  and 
coterminous  warranties  (by  a  separate 
writing)  on  a  showing  that  such 
warranties  are  customarily  required  in 
the  relevant  trade  or  industry.  Contracts 
of  warranty  not  ancillary  and 
coterminous  to  an  otherwise  eligible 
contract  remain  ineligible.  It  was  further 
represented  that  release  of  lien  bonds 
sometimes  are  the  best  and  least 
expensive  way  to  handle  a  contract 
bond  claim.  SBA  does  not  dispute  the 
usefulness  of  such  bonds.  However,  a 
release  of  lien  (or  stop  notice]  bond  is 
acceptable  to  SBA  only  if  issued  against 
a  claim  under  an  SBA  guaranteed  bond, 
but  not  otherwise. 

Section  115.4.  Definitions. 

"Issuance"  or  "issued"  has  been 
defined  to  make  clear  that  the  SBA 
guarantee  and  the  execution  by  the 
Surety  of  a  bond  do  not  create,  of 
themselves,  an  obligation  on  SBA's  part. 
For  SBA's  guarantee  to  become 
effective,  Surety  must  release  the  bond 
beyond  its  ability  to  retrieve  it,  the 
Contract  must  be  awarded  to  the 
Principal  and  the  Surety  must  be  bound 
to  the  Contract.  Of  course,  all  other 


statutory  and  regulatory  requirements 
must  also  be  met. 

Section  115.4.  Definitions:  "Loss  under 
Bid  Bond." 

Several  comments  pointed  out  diat 
forfeiture  bonds,  baired  by  the  proposed 
definition,  are  required  by  law  on  public 
works  contracts  in  some  States,  and  that 
the  proposed  defmition  disqualifies 
small  business  contractors  in  such  cases 
from  guarantee  eligibility.  In  response, 
SBA  has  enlarged  the  definition  to 
accommodate  such  forfeiture  bid  bonds. 

Section  115.4.  Definitions:  "Loss  under 
Payment  Bond. " 

Three  comments  pointed  out  that  the 
proposed  definition  was  at  once  too 
broad  and  too  restrictive.  It  was  too 
broad  in  that  it  would  have  covered 
non-contract  claims  such  as  job-site 
accidents.  It  was  too  narrow  in  that  it 
did  not  allow  for  possible  interest  and 
legal  cost  (of  opposing  attorney)  which 
the  Surety  may  have  to  pay  in  addition 
to  the  penal  sum.  The  definition  now 
limits  claims  against  the  principal  to 
those  for  unpaid  labor  and  supplies  and 
allows  for  interest  and  legal  expenses  of 
the  claimant  in  addition  to  the  penal 
sum. 

Section  115.4.  Definitions:  "Loss  under 
Performance  Bond. " 

Comments  received  explained  that  the 
clause  "Sums  necessary  to  perform"  did 
not  allow  for  completion  cost  incurred 
by  third  parties  [e.g.,  the  obligee),  and 
diat  the  definition  did  not  allow  for 
expenses  additional  to  the  penal  sum,  as 
in  the  preceding  comment.  The 
definition  now  provides  "sums 
necessary  to  meet  the  cost  of  fulfilling 
the  terms  of  the  Contract"  and  adds 
legal  expenses  to  the  penal  sum,  as  in 
the  preceding  definition. 

Section  115.4.  Definitions:  "Loss 
adjustment  expenses. " 

This  paragraph  generated  more 
comments  than  any  other  because  it 
seemed  to  disallow  all  "external"  and 
unallocated  "internal"  claims 
adjustment  expenses.  This  was  not 
SBA's  intent,  smce  SBA's  principal 
reliance  in  cost  control  matters  will  be 
the  "bottom  line"  loss  experience,  which 
reflects  all  expenses.  Accordingly,  the 
definition  now  distinguishes  between 
allocated  and  unallocated  expenses, 
instead  of  between  internal  and  external 
expenses,  and  requires  that  the 
allocation  method  follow  generally 
accepted  accounting  principles.  One 
comment  pointed  out,  moreover,  that  the 
limitations  to  expenses  "resulting  from 
the  breach"  did  not  allow  for  expenses 
of  successful  resistance  to  a  claimed 


breach.  In  response,  SBA  recognizes 
expenditures  resulting  &om  defenses 
against  an  "asserted"  breach,  whether 
or  not  successfully  asserted. 

Section  115.4.  Definitions:  "Loss  from 
litigation  cost " 

The  prior  SBA  consent  requirement 
for  suits  by  the  surety  against  the  United 
States  attracted  unfavorable  comments. 
It  was  pointed  out  that  such  suits  would 
probably  be  brought  for  contract 
balances,  or  asserted  as  counter  claims 
or  cross  claims.  The  proposed  definition 
spoke  of  "suits  filed  against"  the  U.S. 
The  final  version  makes  explicit  that 
cross  and  counter  claims  are  not 
considered  "suits  filed."  SBA,  however, 
does  not  want  to  give  up  its  right  to 
consent  to  suits  filed  against  the  U.S.. 
for  the  reason  stated  in  the  proposal:  "in 
such  suits  the  major  share  of  sudi 
expense  might  be  borne  by  the  Federal 
Government"  (50  FR,  supra,  at  33767).  If 
SBA  is  unable  to  bring  about  a 
settlement  of  such  claims,  permission  to 
file  suit  would  be  expeditiously  granted 
by  the  Office  of  Surety  Guarantees.  If 
such  suits  were  filed  by  the  surety 
without  SBA's  consent,  the  surety  would 
not  be  entitled  to  reimbursement  of  the 
guaranteed  percentage,  but  would  be 
entitled  to  deduct  the  entire  related 
litigation  expense  from  judgment 
proceeds  before  sharing  the  recovery 
with  SBA  pursuant  to  §  115.14  of  this 
Part. 

Section  115.4.  Definitions:  "Loss  from 
attorney's  fees  and  damages. " 

Several  comments  objected  to  &e 
exclusion  of  legal  expenses  of  sureties 
in  suits  by  a  principal  against  the  surety. 
Hiey  stressed  that  suits  by  principals 
could  stem  from  the  surety's  subrogation 
to  the  principal's  claims,  or  from  the 
principal's  resistance  to  indemnification. 
Thus,  the  exclusion  would  discourage 
the  surety  from  protecting  its  own  and 
SBA's  interest  and  relying  instead  on 
SBA's  guarantee.  In  response,  SBA  has 
retained  the  exclusion  only  for  original 
suits  sounding  in  tori  [e^i..  bad  faith  or 
negligence],  but  not  for  counterclaims 
sounding  in  tort,  since  it  would  be 
difficult  to  separate  the  legal  costs  of  the 
defense  from  the  counterclaim. 

Section  1154.  Definitions:  "Loss  after 
Excess  Contract  Amount. " 

In  response  to  comments  that  SBA 
should  accommodate  contracts  where 
the  face  amount  was  below  the  statutory 
limit  ($1,250,000)  at  the  time  of  issuance 
of  the  guaranteed  bond,  but  was 
increased  beyond  that  limit  by 
permissible  change  orders,  SBA  has 
adopted  a  loss  liability  limit  which 
reflects  both  the  excess  of  the  contract 


amount  over  the  statutory  limit,  and  the 
agreed  guarantee  percentage. 

Section  115.4.  Definitions:  'XDbligee. " 

This  definition  was  criticized  as 
mislabelling  the  beneficiaries  of  a 
payment  bond  as  obligees,  thereby 
creating  inadv«1ently  semantic 
confusion  with  the  obligee-owner.  The 
definition  now  tracks  the  statutory 
language,  15  U.S.C  W4a(5).  The  meaning 
here  is  that  the  obligation  of  the 
payment  bond  to  deliver  a  iien-free  job 
runs  to  the  obligee-OHTieT,  while  labor 
and  materialmen  are  the  beneficiaries  of 
that  obligation. — llse  oo-obtigee 
restriction  has  been  clarified  to  make 
clear  (1)  that  a  co-obligee  must  share 
fully  the  obligations  of  the  original 
obligee  to  the  principal  and  (2)  to  allow 
agencies  like  HUD  or  FHA  to  be  named 
without  being  l>ound  to  the  Principal. 

Section  115.4.  Definitions:  "Payment 
Bond." 

A  comment  explained  that  under  the 
law  of  certain  states  [e.g.,  Washington) 
a  bond  "conditioned  "  on  payment  is  not 
a  payment  bond,  but  a  paformance/ 
indemnity  bond,  unless  the  bond  or  a 
statute  e)q)ress}y  gives  a  right  of  action 
to  third-party  payment  claimants.  SBA 
has  replaced  tiie  words  "persons  under 
contract  with  the  pnndpaT  to  include 
all  suppliers  of  labor  ami  materials  to 
the  job  who  have  a  right  of  action 
against  the  bond.  This  definition  of 
"payment  bond"  now  harmonizes  with 
that  under  "Loss." 

Section  1154.  Definitions:  "Performance 
Bond." 

This  definition  ("completion  *  *  *  of  a 
Contract")  was  criticized  as  too  broad, 
because  a  contract  may  only  call  for  a 
part  of  the  work  [e.g.,  the  construction 
work)  called  for  under  the  contract  The 
definition  is  a  statutory  one  (15  U.S.C 
694a(3)],  and  does  not  in  SBA's  opinion, 
exclude  a  bond  for  a  contract  which 
only  calls  for  the  completion  of  a  partial 
job  if  such  completion  releases  the  bond. 

Section  115.4.  Definitions:  "Premium. " 

This  definition  is  new.  It  was  added  in 
response  to  a  comment  explaining  that 
in  certain  States  (e.^.,  Washington]  ail 
charges  by  a  Surety  to  a  principal  are 
statutorily  defined  as  "premium," 
including  extra  charges  for  extra 
services  [e.g.,  title  reports,  substitution 
of  collateral).  To  accommodate  this 
problem,  "premium"  is  now  defined  as 
the  approved  rate  applied  to  the 
contract  or  bond  amount  excluding 
charges  for  extra  services.  SBA  expects 
that  this  definition  will  assure 
nationwide  uniformity  of  interpretation. 
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Section  115.4.  Definitions:  "Surety." 

The  definition  was  amended  in 
response  to  a  comment  pointing  out  that 
in  certain  States  under  a  typical  pubUc 
works  bond  the  surety  may  be  liable  to 
lower  tier  persons  even  if  the  principal 
has  properly  paid  the  first  tier  person, 
e.g.,  the  unpaid  supplier  to  a  properly 
paid  subcontractor  of  the  principal.  The 
definition  now  includes  all  persons 
having  a  right  of  action  against  the 
payment  bond  under  local  law,  and 
harmonizes  with  both  definitions  of 
"payment  bond"  under  "loss"  and  under 
"payment  bond." — ^Another  comment 
proposed  to  narrow  the  definition  as  to 
agents,  underwriters  and  other  persons 
empowered  to  act  for  the  surety  by 
describhig  them  further  as  having 
"written  authority  to  approve  bonds, 
evidenced  in  writing  to  SBA."  SBA 
rejects  this  proposal  which  would 
imduly  restrict  the  statutory  definition 
which  this  definition  tracks,  see  section 
410(4)  of  the  Small  Business  Investment 
Act  of  1958. 15  U.S.C.  694a(4).  For 
example,  an  independent  agent  may  be 
empowered  to  act  for  a  surety  by 
presigned  bonds. — An  oversight  in  the 
NPRM  has  been  remedied.  The  rule  now 
includes  a  Siu«ty  determined  by  SBA  to 
be  eligible.  This  clause,  contained  in 
former  S  115.3(b)(2),  "grandfathers  in"  a 
participant  of  long  standing  not  on  the 
Treasury  list.  SBA  no  longer  admits  such 
Sureties  to  participation. 

Section  115.5(b).  Character. 

Several  comments  complained  that 
requiring  good  character  of  each  owner 
of  10%  or  more  of  the  equity  of  the 
principal  places  an  unreasonable  bimlen 
on  the  surety  which,  to  substantiate  a 
thorough  investigation  and  underwriting, 
would  have  to  check  the  records  of  as 
many  as  ten  equity  holders.  They  further 
pointed  out  that  personal  history 
statements  are  required  only  of  the 
holders  of  20%  or  more  of  the  equity 
[9ll5.e(a)]  and  that  these  two  provisions 
should  be  consistent.  In  deference  to 
these  comments,  SBA  has  raised  the 
threshold  to  20%.  It  should  also  be  noted 
that  the  determination  of  good  character 
lies  with  SBA  and  that  it  is  not 
reasonable  to  suppose  that  SBA  (in  the 
works  of  one  comment)  would  expect 
the  "impossible." — In  response  to  a 
comment  discussed  under  S  115.12 
below,  SBA  has  added  a  third  element 
which  disqalifies  a  {>rincipal,  i.e.,  fraud, 
material  misrepresentation  or  failure  to 
meet  the  contractural  requirement  under 
a  bonding  line  commitment  to  inform 
surety  of  unbonded  contracts.  Such 
fairlure  amounts  to  a  material 
misrepresentation  since  it  disables  the 


surety  from  properly  monitoring  its 
commitment 

Section  115.S(e).  Partial  Subcontract. 

In  order  to  exclude  from  bond 
guarantee  eligiblity  those  contractors 
who  are  essentially  brokers  or 
packagers,  SBA  requires  a  certification 
of  the  percentage  of  the  contract  to  be 
performed  by  the  bonded  principal 
iteself.  A  comment  warned  that  a 
principal  may  subcontract  a  substantial 
percentage  of  the  contract  to  suppliers 
of  materials,  see  definition  of  "Contract" 
in  115.4,  and  that  such  percentage 
should  not  be  counted  against  the 
principal.  In  response,  SBA  has  added 
words  which  make  clear  that  it  is  the 
percentage  of  the  "work  under"  the 
contract  which  is  to  be  measured,  as 
distinguished  from  all  other 
subcontracts,  including  those  for 
materials. 

Section  115.6(a).  Application  procedure. 

The  filing  of  a  guarantee  application 
by  surety  is  deemed  to  represent  a 
certification  by  such  surety  that  the 
statutory  requirements  with  respect  to 
the  underwriting  risk  would  be  met 
when  the  bond  is  issued.  The  regulation 
also  requires  that  surety  furnish  SBA  in 
true  copy  of  its  agent's  power-of- 
attomey  (including  any  limitation 
thereon)  before  or  with  such  agent's  first 
request  for  a  guarantee,  and  a  renewal 
notice  of  or  before  the  expiration  date  of 
such  power. — Several  comments 
questioned  the  cost/benefit  ratio  of 
requiring  Personal  History  Statements 
(SBA  Form  912)  from  a  Contractor. 
These  comments  stressed  that  no  money 
passes  to  the  contractors,  as  it  does  in 
the  loan  program,  that  on  default  money 
passes  to  the  Surety,  and  through  the 
Surety  to  the  claimants,  from  whom  no 
such  form  is  required.  They  further 
correctly  pointed  out  that,  in 
contradistinction  to  the  loan  program, 
little  or  not  time  is  available  for  a  check 
on  these  forms  before  SBA  is  committed, 
that  the  paperwork  burden  is  the 
principal  obstacle  to  private  sector 
participation  in  the  program,  and  that  in 
actual  experience  the  form  has  made  a 
difference  in  less  than  ten  out  of  180,000 
or  more  guaranteed  bonds  (and  many 
times  as  many  guarantee  applications). 
SBA  nevertheless  feels  that  its  fiduciary 
obligation  to  the  public  purse  requires  it 
to  inform  itself  on  the  character  of  those 
contractors  for  whose  benefit  SBA 
issues  its  guarantees. — A  comment 
proposed  to  establish  criteria  for 
financial  statements  of  applicants,  along 
the  lines  of  those  adopted  by  the 
American  Institute  of  Certified  Public 
Accountants,  graduated  according  to  the 
contract  amoimt  from  "compilation"  to 


"fully  audited"  statements.  These 
regulations,  however,  do  not  require 
financial  statements.  Accordingly,  SBA 
can  set  no  standards.  Financial 
statements  are  received  with  the 
underwriting  review  (SBA  Form  994B) 
and  are  discussed  in  SBA's  underwriting 
guidelines  which  have  no  regulatory 
force,  and  therefore  cannot  bind 
applicants. — One  comment  queried 
whether  the  disclosure  requirement 
regarding  business  or  family 
relationships  between  the  surety  and  its 
agent  on  the  one  hand,  and  the 
contractor  on  the  other,  also  called  for  a 
negative  statement  if  no  such 
relationship  exists.  SBA  will  not  require 
such  negative  statement  and  will  deem  a 
failure  to  make  such  disclosure 
equivalent  to  a  negative  statement. 

Section  115.7.  Approval  or  decline 
procedures. 

Subsection  (b)  has  been  stricken  and 
proposed  subsections  (c)  and  (d) 
renumbered  (b)  and  (c),  respectively. 
SBA  has  determined  that  the  imposition 
of  "special  conditions"  on  Form  990 
leads  to  misunderstandings,  and  that 
careful  tmderwriting  requires  the 
compliance  with  a  condition  before, 
rather  than  after,  a  guarantee  is 
executed.  Accordingly,  new  Form  990 
does  not  provide  for  a  special  condition. 
Where  a  special  condition  carmot  be 
met  before  SBA's  execution  of  Form  090 
(as  where  it  can  only  be  met  after  award 
of  the  contract),  a  special  writing  will  be 
prepared,  signed  by  Surety  and  SBA  will 
constitute  a  supplemental  agreement  If 
the  supplemental  agreement  requires 
something  of  the  principal,  it  will  be 
incumbent  upon  Surety  to  ensure 
compliance.  Violation  of  such 
supplemental  agreement  will  void  SBA's 
guarantee.  SBA  invites  comments  on 
this  change. — Former  subsection  (c) — 
now  (b}— has  been  amended  to  reflect 
the  concentration  of  the  surety  bond 
program  in  the  field  to  regional  SBA 
offices.  Paragraph  (b)  establishes  an 
appeal  procedure  for  rejected  guarantee 
applications,  available  to  Sureties  but 
not  to  their  clients,  with  the  final 
Agency  decision  lodged  in  the  Associate 
Administrator  for  Finance  and 
Investment  at  the  Central  Office.  This 
provision  is  patterned  after  former 
S  115.8(b). — A  new  paragraph  (c)  has 
been  added,  to  require  the  Surety  to 
submit  to  SBA  within  45  days  of  the 
effective  date  of  SBA's  guarantee  of  the 
final  bonds,  the  confractor's  fee  and 
contract  specifics,  failing  which  SBA's 
guarantee  shall  be  void  from  its 
inception,  unless  the  Surety  can  show 
that  the  contract  is  not  then  in  default 
and  the  failure  has  a  valid  reason.  This 
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provision  parallels  that  under  the 
bonding  line  provision  [S  11512(f)  and 
[g)]  and  is  necessary  to  enable  SBA  to 
utilize  its  budget  authority  without 
encumbering  it  with  provision  for  final 
bonds  that  may  not  have  been  issued. 
SBA  invites  comments  on  this  provision. 

Section  115.8.  Underwriting  standards. 

Two  comments  questioned  the 
requirement  that  sureties  adhere  to 
standards  set  forth  in  SBA's  Standard 
Operating  Procedure  50-45,  as  amended, 
because  a  surety  could  never  be  certain 
that  their  copy  reflected  the  latest 
amendment.  This  apprehension  is  not 
justified,  because  SBA's  recommended 
underwriting  considerations  are  well 
known  to  the  industry,  and  are 
conununicated  routinely  to  sureties 
doing  business  with  the  SBA.  Sureties 
pltuuiing  to  do  business  with  SBA  for 
the  first  time  are  put  on  notice  by  this 
regulation  that  they  should  obtain  a 
copy  for  their  guidance.  It  is  reproduced 
below  as  Appendix  B. 

Section  115.9.  SBA  review  of  surety's 
underwriting. 

It  was  proposed  that  sureties  should 
present  to  SBA  in  writing  their 
underwriting  policies  and  procedures. 
This  proposal  is  rejected  on  the  grounds 
that  it  would  tend  to  eliminate 
competition  among  sureties. 

Section  115.10.  Reinstatement  after 
default  or  failure  to  pay  guarantee  fee. 

This  proposed  section  has  been 
rewritten  because  it  was  found  to  be  at 
variance  with  SBA's  actual  practice. 
SBA  has  not  and  will  not  reinstate  a 
defaulting  contractor  before  such 
contractor  has  undertaken  to  reimburse 
both  Surety  and  SBA  for  their  loss 
caused  by  such  default. — Clarification 
was  requested  by  a  comment  as  to  when 
a  "claim  filed"  triggers  transfer  of  the 
contractor's  file  to  the  Central  Office, 
thus  preventing  further  SBA  surety  bond 
guarantees.  The  final  regulation  makes 
clear  that  it  is  (1)  the  filing  of  a  suit 
against  the  bond,  or  (2)  the 
establishment  of  a  claim  reserve  by  the 
Surety,  (3)  a  request  from  the  Surety  for 
payment  by  SBA,  or  (4)  failure  by  the 
principal  to  pay  its  guarantee  fee,  which 
triggers  the  transfer.  This  gives  the 
contractor  more  time  to  work  out 
difficulties  without  incurring  effective 
disbarment  from  SBA  assistance. 
Moreover,  the  final  rule  reserves  the 
right  to  SBA  not  to  transfer  the  file  to 
Central  Office,  if  in  SBA's  and  the 
Surety's  judgment  the  issuance  of 
further  bond  guarantees  would  help  in 
the  mitigation  of  loss. — The  same 
comment  also  reflected  an 
understanding  that  the  requirement  of 


monthly  claims  reporting  precludes  a 
surety  &t)m  making  a  claim  for  loss  later 
if  the  Surety  forbears  making  a  timely 
claim  (in  the  interest  of  the  work-out 
discussed  above).  This  understanding  is 
not  SBA's  intent.  Section  115.14  (Claims 
for  losses)  leaves  to  the  surety  the 
decision  when  to  request  reimbursement 
(see  discussion  under  5  115.14).  The 
Standard  Operating  Procedure  50-45 
elaborates  on  the  notice  requirements 
for  anticipated  claims  as  distinguished 
from  claims  for  reimbursement. — 
Another  comment  criticized  the 
provision  of  paragraph  (a)(3)  that  a 
contractor  may  be  reinstated  after 
discharge  in  bankruptcy.  The  comment 
views  this  provision  as  inviting  an  easy 
way  out  of  the  consequences  of  prior 
default.  This  comment  misapprehends 
the  purpose  of  the  bankruptcy  laws, 
which  is  the  rehabilitation  of  the  debtor. 
It  also  overlooks  the  provisions  of 
subsection  (b)  of  this  section,  which 
emphasizes  past  experience  as  an 
underwriting  factor. 

Section  115.11(a).  Surety's  Premium. 

This  subsection  has  been  moved  from 
§  115.3(e)  of  the  proposed  rule,  to 
assemble  all  fee  and  premium 
provisions  in  the  same  section.  It  has 
also  been  revised  in  response  to 
comments  that  the  word  "premium"  has 
different  meanings  in  some  States  as 
compared  to  others.  For  example,  Texas 
permits  charging  rates  in  excess  of  those 
of  the  Surety  Association  of  America,  if 
consented  to  by  the  Principal  (the 
"consent  to  rate").  With  this  exception. 
Surety  Association  rates  are  mandatory 
in  Texas  and  Louisiana.  Accordingly, 
the  final  rule  avoids  the  word 
"premium"  (defined  in  S  115.4)  and 
limits  charges  to  those  authorized  by  the 
appropriate  insurance  department,  and 
allows  for  a  "consent  to  rate." — Several 
comments  objected  to  the  removal  of  a 
maximum  or  "cap"  on  charges  sureties 
are  allowed  to  make  to  contractors.  SBA 
has  determined  that  this  policy,  while  it 
may  lead  to  increased  premiums  for 
small  concerns,  is  necessary  in  view  of 
the  continued  attrition  in  the  bonding 
industry.  In  December  1985,  the  Surety 
Association  of  America  (SAA), 
representing  the  standard  (as 
distinguished  from  the  high  risk) 
sureties,  filed  for  a  20%  premium 
increase  to  compensate  for  greater 
losses.  As  of  June  1987,  this  increase 
was  cleared  in  all  jurisdictions  where  it 
was  filed,  excepting  only  South  Carolina 
where  it  was  temporarily  withdrawn. 
On  June  5, 1987,  SAA  made  a  new  filing, 
on  grounds  of  a  worsened  crisis  in  the 
industry,  proposing  a  further  rate 
increase  of  20.4%.  In  addition,  SAA 
introduced  a  special  graduated  rate  for 


smaller  jobs,  beginning  at  $25  per 
thousand  dollars  for  jobs  under  $100,000 
[$100,000  is  the  average  job  size  for  the 
SBG  program].  These  rate  increases  will 
raise  the  standard  surety  contract  bond 
rate  to  a  level  greater  than  that 
permitted  by  SBA  until  now  in  its  high 
risk  program.  In  view  of  the  continuing 
rate  escalation  in  the  standard  risk 
industry,  SBA's  deregulation  of 
premiums  (which  remain  subject  to 
State  regulation]  seems  the  best  way  to 
keep  the  high  risk  industry  (and  the  SBG 
program)  viable. — One  comment 
criticized  the  prohibition  against  an 
agent's  requirement  that  a  contractor 
purchase  casualty  insurance  or  other 
services  as  a  condition  of  bonding.  This 
prohibition  was  termed  unrealistic  and 
unenforceable.  It  was  said  that  the 
decision  where  and  what  insurance  to 
buy  should  be  left  to  the  businessman, 
and  "not  to  the  heavy  hand  of 
governmental  regulations,"  SBA  has 
nevertheless  determined  to  protect  its 
program  from  such  possible 
overreaching,  while  at  the  same  lime 
leaving  the  freedom  of  decision  to  the 
small  business.  The  regulation  does  not 
prohibit  the  simultaneous  purchase  of 
various  services;  it  merely  prohibits 
making  such  purchase  a  condition  of  the 
sale  of  bonding. — Another  comment 
proposed  a  regulatory  minimum  rate 
which  would  preempt  certain  State 
maximum  rates  which  are  too  low  to 
justify  issuing  bonds.  SBA  rejects  this 
proposal  to  interfere  with  State 
regulation. — One  writer  queried  whether 
the  Principal's  guarantee  fee  "to  be 
remitted  to  SBA  by  Surety  or  Principal" 
is  to  be  submitted  by  the  agent  or  the 
home  office.  Since  the  definition  of 
"Surety"  in  the  statute  [see  15  U.S.C. 
694a[4)]  and  the  regulation  (see  \  115.4} 
does  not  distinguish  between  the 
bonding  company  and  its  agent(s],  either 
many  remit  the  fee  to  SBA  with  tiie 
application  on  SBA  Form  994. 

Section  115.11(b).    Formerly  115.11(a). 

SBA  Charge  to  Principal.  The 
requirement  of  adjusting  the  contractor's 
guarantee  fee  in  consequence  of  changes 
in  the  contract  or  bond  amount, 
contained  in  Article  VIII  of  Appendix  A 
of  the  NPRM,  has  been  dropped  for  the 
reason  stated  under  paragraph  (c)  of  this 
section  (lack  of  cost-effectiveness). 

Section  115.11(c).    SBA  charge  to 
Surety. 

In  the  NPRM  it  was  proposed  to 
express  SBA's  guarantee  fee  to  Surety 
as  a  percentage  of  the  bond  premium. 
Given  the  volatility  of  the  surety  bond 
market  and  the  need  to  adjust  promptly 
to  changes,  SBA  has  determined  that  the 
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guarantee  charge  should  be  expressed  in 
doUan  and  calculated  on  the  same  basis 
(contract  or  bond  amount)  as  the 
Surety's  own  premiums,  llie  dollar 
amount  will  be  stated  on  the  face  of  the 
guarantee  affeemeat,  SBA  Form  990. 
This  para^ai^  now  also  provides  that 
SBA  must  be  advised  of  contract 
changes  of  $iaOOO  or  more.  SBA  will 
neither  charge  dot  refund  to  the  Surety  a 
proportioDate  part  of  the  guarantee  fee 
in  the  event  of  an  increase  or  decrease 
in  the  contract  amount.  A  study  has 
shown  that  over  the  past  five  years 
(1983-1987)  the  difference  between 
premium  increases  and  decreases  due  to 
premium  adjustments  of  more  than  $15 
(the  former  trigger  point]  amounted  to 
30^  in  surety  fees  and  to  $ZM  in 
contractor  fees  per  bonding — a 
difference  making  such  remittances  not 
cost-effective.  Changes  in  omtract  or 
bond  amount  in  excess  of  25%  or  $50,000 
require  SBA  approval — see  S  115.15(c)  of 
this  Part. 

Section  115.12(b).    Bonding  line 
underwriting. 

Subsection  (b)  asks  of  the  surety  diat 
it  require  die  principal  benefiting  from  a 
bonding  line  to  keep  the  surety  infonned 
of  all  contracts,  boft  bonded  and 
unbonded.  The  obvious  reason  is  that 
unbonded  contracts  can  contribute  to  a 
default  under  a  bonded  contract,  e.g., 
because  the  principal  is  overextended. 
A  comment  asked  wliat  the  effect  would 
be  of  a  foihire  by  the  principal  to  keep 
the  Surety  informed,  bi  the  first 
instance,  SBA  would  expect  the  Surety 
to  cancel  the  bonding  line  in  such  event. 
Second.  SBA  would  hxmor  its  guarantee 
if  the  surety  in  good  foith  met  its 
obligation  to  require  the  principal  to 
furnish  the  information.  Hiirdly,  SfiA 
has  added  a  third  disqualification  to  the 
"good  character^  requirement  of 
i  115.5(b)  equating  failure  to  keep  the 
surety  informed  of  unbonded  contracts 
with  a  material  misrepresentation. 
Accordingly,  a  contractor  who  violated 
the  requirement  would  be  disbarred 
from  any  further  SBA  bonding 
assistance. 

Section  115.12(f).    Submission  of  forms 
ofSBA. 

A  comment  proposed  that  the 
requirement  of  submission  within  45 
calendar  days  of  Forms  994  showing  the 
issuance  of  bonds  under  the  bonding 
line  be  broadened  to  include  other 
required  forms.  In  response,  SBA  has 
broadened  the  requirement  to  "forms 
prescribed  by  SBA"  which  vnll  be  set 
forth  in  SBA's  commitment  letter. 
Anothra-  comment  requested  relief  for 
"pure  overaght"  if  a  surety  failed  to 
submit  the  required  fonns  within  45 


days  of  issuance  of  bonds  under  the 
bonding  line,  since  such  failure  voids 
SBA's  guarantee  of  the  bond  from  its 
inception.  SBA  cannot  accept  this 
request,  which  would  render  the 
management  of  SBA's  budget  authority 
unduly  precarious.  A  surety  must  adopt 
procedures  diat  will  prevent  such 
oversight  from  lasting  even  45  days.  A 
similar  regulation  was  part  of  the  prior 
revision.  {  115.10(e)(2]  (1985).  and  has 
not  produced  undue  hardships.  Hie 
difference  between  this  final  regulation 
and  the  eariier  version  is  that  the  final 
version  spells  out  what  SBA  requires  to 
reinstate  a  guarantee  in  these 
circumstances.  SBA  invites  comment  on 
this  provision. 

Section  115.12(b).    Cancellations. 

A  clause  has  been  added  to  this 
subsectian  requiring  the  cancellation  of 
the  bonding  line  upon  a  default  in  the 
surety's  opinion,  fa^  the  contractor  on 
either  a  bonded  or  unbonded  ocmtract. 
The  reason  for  this  addition  is  plain: 
SBA's  commitment  to  the  sure^  is 
based  on  its  pre-qualification  of  die 
prindpaL  A  default  destroys  this 
premise.  And  thereafter  new 
underwriting  determinations  are 
necessary. 

Section  115.13(b).    Salvage  and 
recovery. 

This  itOB  has  been  transferred  from 
former  SBA  Fbrm  980,  with  the  addition 
that  ^A  may  ooosent  to  a 
discontinuance  by  Surety  of  its  efforts  to 
reduce  loss.  A  further  addition  provides 
that  a  dispute  between  two  or  more 
partidpatiag  sureties  should  be  referred 
to  SBA's  Central  Offkse  for  poMiUe 
resolution  without  litigation,  since  most 
of  the  cost  of  such  litigation  b^  the 
parties  would  have  to  be  borne  by  SBA 

Section  115.14.  Claims  for  losses. 

This  section  has  been  rewritten  in 
response  to  tlie  criticism  that  tlie  word 
"claim"  in  the  context  of  the  surety  bond 
guarantee  program  has  two  meanings:  It 
covers  claims  made  against  a  surety  by 
an  obligee  or  other  beneficiary  of  a 
bond,  as  well  as  claims  made  by  a 
surety  against  SBA  for  reimbursement  of 
losses  paid  out  Hie  rule  now  speaks  of 
"claim  for  reimbursement  on  account  of 
losses  whidi  the  surety  has  paid." — A 
comment  criticized  the  vagueness  of  the 
clause  under  which  SBA  may  request 
"additional  information"  before 
honoring  such  requests.  This  vagueness 
is  unavoidable,  since  SBA  cannot 
foretell  in  what  respects  such  filings  will 
be  deficient  It  requires  no  argument  that 
SBA  cannot  make  payment  on 
inadequate  information;  by  the  same 
token,  the  deadline  for  SBA's  payment 


must  be  tolled  by  the  length  of  time  that 
it  takes  to  secure  the  necessary 
infoimation. — Another  comment 
requested  a  time  limit  within  which  such 
requests  could  be  filed.  Such  a  time  limit 
is  not  practical,  since  losses  may  occur 
and  be  paid  even  after  the  surety  has 
advised  SBA  to  close  its  file. — The 
regulation  now  also  sets  up  receipt  by 
^A,  rather  than  the  "time  of  filing,"  as 
the  beginning  of  the  90-day  period  for 
payment.  The  reason  for  this  change  is 
the  ambiguity  of  the  term  "time  of 
filing."— Former  SBA  form  990,  in  1 9  of 
Part  II,  set  up  a  "deductible"  of  the 
lesser  of  $500  or  the  gross  premium.  This 
"deductible"  has  been  abolished.  SBA's 
experience  shows  that  this  requirement 
creates  accounting  problems  for  SBA 
and  participating  sureties  which  are 
disproportionate  to  the  savings  effected, 
in  view  of  the  insignificant  number  of 
claims  or  reiraburements  below  this 
threshold. — ^Hie  reporting  requirement 
(Art.  DC  of  the  Guarantee  Agreement  in 
the  NPRM)  has  been  transferred  to  this 
section,  and  reduced  to  a  semi-annual 
status  report.  SBA  invites  comments  on 
this  provision. 

Section  115.15.  Defenses  of  SBA. 

Three  comments  eiqiressed  concern 
with  the  proviaiae  equating  with  a 
misstatement  by  the  surety  the  adoption 
by  the  surety  of  a  misstatement  which, 
with  due  diligence,  surety  should  have 
known  to  be  false.  In  response,  SBA  has 
added  generally  accepted  underwriting 
standards  as  die  test  whether  or  not  the 
surety  was  fustified  in  adopting  a 
misstatement  by  a  third  party.  SBA 
cannot  go  beyond  this  general  rule,  since 
the  variety  of  eitors  of  commission  and 
omission  is  infinite,  and  prudent 
underwriting  must  adapt  the  general  rule 
to  the  particular  facts  of  a  file.  One 
commenter  suggested  that  SBA  review 
the  sureties'  questionnaires  for 
adequacy  of  disclosure.  SBA  does  not 
believe  that  any  form  can  solve  all 
underwriting  (nxiblems  automatically; 
the  prudent  underwriter  will  develop  his 
own  questions  on  a  case-by-case  basis. 
The  same  comment  suggested  that  the 
"red  flags"  listed  in  SOP  SO  45  (p.  49)  be 
the  test  of  diligent  underwriting.  These 
"red  flags"  are  merely  examples;  the 
SOP  stresses  that  the  surety  must 
"adhere  to  the  surety  industry's  general 
principles  and  practices  used  in 
evaluating  the  credit,  capacity  and 
character  of  a  principal,  taking  into 
consideration  the  reason  an  SBA 
guarantee  is  needed." — One  comment 
asked  who  determines  whether  the 
surety  "should  have  known"  of  a 
misrepresentation  by  others.  This  clause 
is  commonly  interpreted  in  the  law  to 
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preclude  a  willful  ignorance,  or 
ignorance  resulting  from  negligence. — A 
comment  pointed  out  that  "statement  of 
personal  history  forms"  are  only 
required  from  the  holders  of  equity 
positions  in  the  surety  of  20%  or  more, 
while  this  section  requires  disclosures  of 
equity  positions  in  a  contractor  by 
owners  of  10%  or  more.  In  response, 
SBA  has  raised  the  disclosure  threshold 
to  20%. — SBA  has  also  revised 
subsection  (a),  excess  contract  amount 
to  provide  that  the  contract  amount  may 
not  exceed  the  statutory  limit  at  the  time 
of  issuance  of  the  executed  bond, 
instead  of  the  proposed  "time  of 
execution  of  the  guarantee."  The  reason 
therefore  is  stated  in  the  comment  on 
the  definition  of  "Amount  of  Contract" 
under  §  115.4,  supra. — A  comment  also 
emphasized  the  difficulty  for  a  major 
surety  company  to  monitor  all  its 
officers,  directors  or  partners  for  a 
possible  interest  in  the  contractor  to  be 
bonded.  In  response,  SBA  has  limited 
this  requirement  to  persons  empowered 
to  act  for  the  surety,  in  conformity  with 
the  statutory  definition  of  surety,  15 
U.S.C.  694a(4).— A  commenter  asked 
who  in  SBA  would  make  the  decision  to 
deny  liability  on  the  grounds  of 
excessive  contract  amount  or 
misrepresentation.  Denials  of  liability 
luider  all  SBA  financial  programs  are 
made  by  the  Administrator  of  SBA 
personally,  as  the  final  agency  decision. 
Recourse  from  these  decisions  can  only 
be  sought  in  the  courts.  Section  134.3(i) 
of  this  Chapter  confers  authority  on  the 
Office  of  Hearings  and  Appeals  to  hear 
only  cases  of  termination  of 
participation  in  the  surety  bond 
program,  and  not  also  denials  of 
liabiUty. — A  new  subsection  (c) 
transfers  to  the  regulation  from  former 
SBA  Form  990  the  exoneration  of  SBA 
itom  liability  if  surety  agrees  to  a 
material  alteration  of  the  bonded 
confract  or  the  confract  bond,  without 
obtaining  prior  written  approval  from 
SBA  (excepting  change  orders  not 
exceeding  25%  or  $50,000  of  the  confract 
amount  or  bond  liability  in  the 
aggregate).  The  former  20%  limit  on 
change  orders  is  raised  to  conform  to  the 
Federal  Acquisition  Regulation,  48  CFR 
Ch.  I.  28.106-5(a)(2)(ii). 

Section  115.16(a).  Improper  SBG 
practice. 

A  conunent  proposed,  and  SBA 
agrees,  that  the  phrase  "other  sanctions" 
was  unnecessarily  imprecise,  when  the 
only  sanction  intended  is  the 
renegotiation  of  the  loss  percentage.  The 
rule  now  so  states.  This  comment  also 
rightly  criticized  the  use  of  "penalized" 
instead  of  "sanctioned."  The  rule  now 
avoids  the  former  word. — ^Another 


comment  criticized  the  term 
"unacceptable  underwriting  and/or 
claims  practice"  as  vague  and 
ambiguous.  The  rule  now  omits  this  term 
as  unnecessary,  because  the  same 
subsection  estabUshes  the  standard  for 
acceptable  practices:  Underwriting  or 
claims  practices  must  meet  industry 
standards,  as  compared  to  other  sureties 
participating  in  the  program,  including 
standards  and  practices  established  and 
communicated  by  SBA  to  program 
participants  from  time  to  time. 

Section  115.16(b).  Business  integrity. 

This  regidation  has  been  expanded  to 
include  the  requirements,  previously 
proposed  to  be  included  in  the  proposed 
SBA  Forms  1427  and  1428,  tiiat  the 
controlling  persons  of  a  Surety  must  also 
meet  the  business  integrity 
qualifications  required  of  the  Surety  and 
its  agents. — A  comment  pointed  out 
correctiy  that  the  denial  of  a  surety 
bonding  Ucense  by  a  regulator  to  a  first 
time  applicant  need  not  have  serious 
cause.  Such  denial  may  occur,  for 
example,  because  the  applicant's  latest 
examination  by  its  home  state  is  not 
recent  enough.  Accordingly,  SBA  has 
dropped  such  denial  from  the  Ust  of 
events  triggering  proceedings  to  deny, 
suspend  or  revoke  the  right  to 
participate  in  the  SBG  program.  The 
same  comment  asked  whether  upon  the 
lifting  of  a  suspension  by  the  licensing 
authority  a  participant  could  be 
readmitted.  This  is  SBA's  intent,  and  is 
made  clear  in  the  final  rule.  Similarly,  an 
indictment  may  or  may  not  trigger  a 
suspension,  depending  on  the  relevance 
of  the  charges  to  the  participant's  fitness 
to  participate  in  the  program,  always  in 
a  proceeding  pursuant  to  Part  134  of  the 
regulations.  Accordingly,  this  subsection 
has  been  rewritten  in  its  entirety. — The 
final  rule  also  gives  the  Administrator 
the  right  to  suspend  a  surety,  pending  a 
hearing  and  decision  under  Part  134,  for 
any  of  the  causes  listed  in  subsection 
[b). — In  response  to  a  comment,  the  final 
rule  makes  clear  that  a  bond  guarantee 
issued  by  SBA  before  a  suspension  or 
termination  remains  in  effect. 

Section  115.17(a).  Audit. 

Several  comments  claimed  that  access 
for  SBA  auditors  to  surety  attorneys  and 
thefr  files  might  operate  as  a  waiver  of 
the  attorney-client  privilege,  leading 
possibly  to  compulsory  disclosure  to  the 
adversary  in  a  law  suit.  SBA  points  out 
that  this  provision  has  been  in  its 
regulation  since  September  ^7, 1981  (46 
FR  46113),  without  any  such  adverse 
consequence.  At  the  time  SBA  pointed 
out  that  it  had  such  authority  under  its 
legislation,  as  well  as  the  Inspector 
General  Act  of  1978  (5  U.S.C.  App.  1).— 


One  comment  also  questioned  a  Surety's 
power  to  make  available  to  SBA 
auditors  the  records  of  the  completion 
contractor.  Since  SBA  is  sharing  in  the 
completion  cost,  it  is  a  legitimate 
requirement  that  both  the  surety  and  its 
guarantor  (SBA)  should  have  access  to 
the  relevant  records. 

Section  115.17(e).  Cost  principles 
(omitted) 

The  proposed  introduction  of  the  cost 
principles  of  the  federal  procurement 
regulations  (Federal  Acquisition 
Regulations— "FAR")  into  the  claims 
auditing  process  was  condenmed  by  all 
three  applicable  comments.  It  was 
pointed  out  that  the  government 
procurement  regulations  bear  no 
rational  relationship  to  the  surety 
business,  because  the  government  is  not 
acquiring,  procuring  or  buying  anything. 
It  was  fdso  stressed  that  these 
regulations  provide  no  useful  guidelines 
to  the  determination  of  professional  fees 
or  completion  costs  on  a  l>ond  claim. 
The  inclusion  of  such  a  provision  would 
make  claims  handling  unduly 
complicated,  bureaucratic  and 
burdensome.  A  comment  questioned 
particularly  the  appUcation  of  federal 
rules  to  non-federal  projects.  In 
response,  SBA  has  omitted  the  reference 
in  the  final  rule,  leaving  SBA  auditors 
free  to  apply  whatever  cost  principles 
are  appropriate. 

Appendix  A. — Surety  Bond  Agreements 

Instead  of  the  proposed  two  separate 
and  quite  lengthy  Surety  bond  guarantee 
agreements  (proposed  Forms  1427  and 
1428),  SBA  has  decided  to  use  one  short 
form,  SBA  Form  990.  The  front  of  this 
form  will  resemble  Part  I  of  former  Form 
990  quite  closely,  and  will  contain  all  the 
information  required  to  identify  the 
contract  the  surety,  the  principal,  etc. 
The  reverse  side  of  this  form  is 
reproduced  below  as  Appendix  A 

Compliance  With  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 

SBA  considers  this  revision  of  the 
Surety  Bond  Guarantee  (SBG) 
regulations,  taken  as  a  whole,  to  be  both 
a  major  rule  for  the  purposes  of 
Executive  Order  12291,  and  a  rule  which 
will,  for  the  purposes  of  the  Regulatory 
Flexibility  Act  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  we 
offer  the  following  Regulatory  Impact/ 
Regulatory  Flexibility  Analysis  for  the 
purpose  of  compUance  with  the 
pertinent  requirements  of  these  two 
measures. 

1.  Description  of  the  potential  benefits 
of  the  rule.  This  revision  will  provide 
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SBA,  the  surety  companies  participating 
in  its  SBA  program,  and  the  small 
contractors  seeking  surety  bonds  with 
SBA's  guarantee  from  participating 
sureties,  with  clearer  guidance  as  to 
how  SBA  guarantees  are  obtained,  who 
may  apply  and/or  qualify  for  such 
guarantees  and  who  is  not  eligible,  and 
how  both  sureties  and  contractors  may 
continue  to  benefit  from  tbe  SBG 
program.  V/e  believe  that  the  revision 
will  benefit  SBA  since  it  will  clarify  the 
regulatory  framework  with  considerable 
input  from  the  public,  following  two 
earlier  publications  seeking  such 
comments.  As  pointed  out  above,  the 
program  will  be  made  available  with 
fixed  premium  shares.  Moreover,  the 
discontinaance  of  premium  regulation, 
coupled  witfi  the  loss  guarantee 
percentage  not  to  exceed  80%,  should 
enaUe  more  contractors  to  obtain  SBA 
guaranteed  bonds,  because  more  surety 
companies  will  participate  with  SBA 
and  our  bndget  Mithority  will  cover  a 
greater  nwnber  of  bonds.  The  repeal  of 
the  "dednctible"  (|  115.14),  together  with 
the  permitted  increase  in  contract  price 
from  20%  to  25%  (up  to  an  increase  of 
$50,000)  withoot  ^A  approval 
peradtted  by  1 115.15(c).  shoidd  combine 
to  reduce  die  paperwork  involved,  and 
give  grater  leeway  to  sureties  and  their 
clients. 

2.  Description  of  potential  costs  of  the 
rule.  Contractors  may  experience  a  rise 
in  their  txMiding  cost,  due  to  the  lifting 
by  SBA  of  the  cap  on  the  premium,  but  it 
is  SBA's  expectation  that  the 
deregulation  of  premiums  will  increase 
bond  availability  while  the  former  cap 
had  a  depressing  effect  on  such 
availabiUty. 

3.  Description  of  the  net  benefits  of 
this  revision.  This  revision  should 
provide  for  an  expansion  of  the  SBG 
program  within  SBA's  budget  autiiority. 

4.  Description  of  reasons  why  this 
action  is  taken.  This  revision  is  made 
with  considerable  public  participation, 
to  reflect  both  SBA's  experience  since 
the  prior  revision,  and  the  comments 
received  in  tfie  course  of  this  revision. 
Simplification  of  procedures  is  expected 
to  attract  more  sureties  to  the  SBG 
program,  and  thus  provide  required 
bonds  to  more  small  businessmen. 

5.  Statement  of  objectives  and  legal 
basis  for  this  final  revision.  The  purpose 
of  this  revision  of  the  SBG  rules  is  to 
simplify  the  paperwork,  to  facilitate  the 
issuance  of  more  bond  quarantees  to 
sureties  for  their  small  business  clients, 
and  to  increase  the  scope  of  SBA's 
budget  authority.  The  legal  basis  of  this 
revision  is  section  411(d)  of  the  Small 
Business  Investment  Act,  15  U.S.C. 
694b(d). 


6.  Description  of  entities  to  which 
final  rule  will  apply.  This  revision  will 
apply  to  surety  companies  seeking 
guarantees  from  SBA  for  their  small 
business  surety  bonds,  and  will  also 
affect  indirecUy  the  small  business 
clients  of  such  sureties  requiring  SBA 
guarantees  because  of  their  inability  to 
obtain  bonds  without  such  guarantees. 

7.  Description  of  the  reporting, 
recordkeeping  and  compliance 
requirements  of  the  revision.  On 
balance,  this  revision  will  impose  fewer 
reporting  and  recordkeeping 
requirements  on  sureties,  than  did  the 
prior  revision. 

8.  Federal  rules.  There  are  no  relevant 
Federal  rules  which  duplicate  or  overlap 
this  revision. 

9.  Analysis  of  public  participation.  A 
detailed  analysis  of  the  public 
comments  received  in  response  to  the 
proposed  revision,  and  of  ^A's  efforts 
to  confonn  this  revision  to  these 
comments,  has  been  provided  above.  An 
equally  detailed  analysis  of  the 
comments  received  in  response  to  the 
advance  notice  of  proposed  rule  making 
was  furnished  with  the  Notice  of 
Proposed  Rule  Making  on  August  21, 
1986  (50  FR  33786). 

SBA  subaiits  that  it  has  rejected  no 
alternative  to  this  revision  i^ch  would 
minimize  the  economic  impact  of  diis 
rule  on  small  entities  without  giving  its 
reason  therelor.  In  this  regard,  the 
regulations  affect  primarily  participating 
sureties,  which  are  not  necessarily  small 
entities,  while  they  benefit  primarily 
small  contractors,  with  whom  SBA  has 
not  direct  relationship  under  this 
program.  In  preparing  this  revision,  we 
have  sought,  for  the  sake  of  continuity, 
to  adhere  closely  to  die  prior  regulatory 
frame  work  in  establishing  partidpftion 
requirements  for  this  program.  We  do 
not  believe  that  any  of  the  rejected 
alternatives  would  have  more 
consistentiy  accomplished  the  stated 
objectives  of  our  statute  than  those 
which  we  have  adopted. 

These  regulations  contain  no  reporting 
requirements  iidiich  have  not  been 
approved  by  the  Office  of  Management 
and  Budget  imder  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35.  Such 
approval  is  noted  in  each  appropriate 
place. 

While  this  rule  is  final,  effective  sixty 
days  from  publication,  comments  are 
nevertheless  invited  and  will  be 
considered  for  possible  amendment  of 
this  revision. 

List  of  Subjects  in  13  CFR  Part  115 

Small  businesses.  Surety  bonds. 

Pursuant  to  the  authority  contained  in 
section  411(d)  of  Titie  IV.  Part  B.  Small 


Business  Investment  Act  of  1958,  as 
amended  [15  U.S.C.  694b(d]],  Title  13. 
Code  of  Federal  Regulations.  Chapter  L 
Part  115,  is  hereby  revised  as  follows: 

PART  115— SURETY  BOND 
GUARANTEE 

Sees. 

115.1  Statutory  proviaiona. 

115.2  Headinga. 

115.3  Policy. 
1154  Definltiona. 

US  J    BligMltyofprindpaL 

115.6  Procedure  for  surety  bond  guarantee 
aasiatanoe. 

115.7  Approval  or  decline  of  Surety's 
application. 

1154    Underwriting  standards. 

115.9  SBA's  review  of  Surety's  underwriting. 

115.10  Reinstatement  for  underwriting 
purposes. 

115.11  Fees  and  premiums. 

115.12  Surety  bonding  line. 

115.13  Minimization  of  loss. 

115.14  Claims  for  losaes. 
115.16    Defeases  of  SBA. 

115.16  Refusal  to  issue  fvitber  guarantees. 

115.17  Audit  and  investigation. 

115.18  Savings  clause. 
Appendix  A— Surety  Bond  Guarantee 

Agreement 
Appendix  B — Underwritiag  Considerations. 

AuUxxlty:  Title  IV.  Part  B  of  the  Small 
Business  Investment  Act  of  1956  (15  U.S.C 
6648. 694b]  and  the  Inspects  General  Act  of 
1978  (5  V&C  App.  1). 

S11S.1    statutory  provWona. 

The  relevant  statutory  provisions  will 
be  fotmd  at  15  U.S.C  e94a.  et  seq. 


S11U 

Headings  are  explanatory  (for 
reference  ease)  and  are  not  regulatory. 

S  115.3    Poicy. 

(a)  Congressional  intent.  It  is  the 
intent  of  Congress  to  strengdien  tfie 
competitive  free  enterprise  system  by 
assisting  qualified  small  business 
concerns  to  obtain  on  a  prudent  and 
economically  justifiable  basis  bid. 
payment  or  performance  bonds  which 
are  otherwise  unobtainable  without  a 
Small  Business  Administration  (SBA) 
guarantee.  Consequentiy,  Congress  has 
authorized  SBA  to  guarantee  (upon  such 
terms  and  conditions  as  SBA  may 
prescribe)  sureties  participating  in  the 
Surety  Bond  Guarantee  (SBG)  program 
up  to  90  percent  of  the  losses  incurred  as 
a  result  of  a  principal's  breach  of  the 
terms  of  a  bid  bond,  payment  bond, 
performance  bond,  or  bonds  which  are 
ancillary  to  and  coterminous  with  such 
bonds,  on  any  contract  not  exceeding 
$1,250,000  in  face  value. 

(b)  Types  of  bonds.  The 
Administration  has  determined  that  only 
bid,  performance,  and  payment  bonds 
(other  than  bonds  in  the  nature  of  a 
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financial  guarantee]  issued  in 
connection  with  a  contract  and  of  a  type 
listed  in  the  "Contract  Bonds"  section  of 
the  current  Rating  Manual  of  the  Surety 
Association  of  America  >  will  be  eligible 
for  an  SBA  guarantee.  In  addition,  the 
SBA  guarantee  may  be  extended  to  such 
coterminous  "ancillary"  bonds  as  are 
incidential  to  the  Contract  and  essential 
for  its  performance.  See  definition  of 
"Contract"  in  S  115.4. 

(c)  Guarantee  agreemenL  A  surety 
company  participating  in  this  program 
shall  be  listed  by  the  U.S.  Treasury  as 
eligible  to  issue  bonds  in  connection 
with  Federal  procurement  contracts,  or  a 
corporation  determined  by  SBA  to  be  a 
surety  eligible  to  participate  in  this 
program.  The  terms  and  conditions  of 
SBA's  bond  guarantee  agreements  may 
vary  from  surety  to  surety,  depending  on 
SBA's  experience  with  a  particular 
siu^ty.  In  determining  the  division  of 
losses,  the  Office  of  Surety  Guarantees 
will  consider,  among  other  things, 
surety's  loss  rate  in  this  program  in 
comparision  to  other  sureties 
participating  with  SBA  to  a  comparable 
de^«e.  the  rating  or  ranking  designation 
assigned  to  die  surety  by  recognized 
authority,  the  average  dollar  amount  of 
bond  penalty  per  bond  written  in  this 
program  and  the  ratio  of  bid  bonds  to 
final  bonds  written  in  this  program.  SBA 
shall  not  guarantee  more  than  80%  of 
losses  as  defined  herein. 

(d)  Appeal  of  surety.  Any  siu^ty 
which  deems  itself  adversely  affected  as 
a  result  of  the  guarantee  agreement 
negotiation  process  outlined  above  to 
determine  the  division  of  losses  may  file 
an  appeal  within  30  days  of  the 
determination  pursuant  to  paragraph  (c) 
of  this  section,  widi  SBA's  Associate 
Administrator  for  Finance  and 
InvesbnenL  That  Officer  will  review  the 
division  of  losses  proposed  by  the  Office 
of  Surety  Guarantees  and  wiU  render 
the  final  Agency  decision. 

(e)  Timelinesa.  A  guarantee  issued  by 
SBA  whether  pursuant  to  a  surety 
bonding  line  (see  §  115.12)  or  otherwise 
(see  §  115.7(a))  will  be  honored  only  if 
issued  (as  that  term  is  defined  in  §  115.4) 
before  the  executed  bonds  and  before 
the  work  under  the  contract  has  actually 
begun.  An  SBA  official  having  delegated 
authority  to  approve  the  bond  in 
question  may  consent,  but  only  by  a 
separate  writing,  to  the  guarantee  of  a 
bond  or  bonds  to  be  issued  after  work 
under  the  contract  has  actually  begun, 
upon  receipt  of  all  of  the  following  from 
the  Surety: 

(1)  Evidence  (certified  copy  of 
contract  or  sworn  affidavit)  from  the 
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principal  that  the  surety  bond 
requirement  was  contained  in  the 
original  job  contract,  or  documentation 
satisfactory  to  SBA,  as  to  why  a  surety 
bond  was  not  previously  secured  and  is 
now  being  required. 

(2)  A  certification  by  the  principal 
listing  all  suppliers  and  indicating  that 
they  are  paid  to  date,  attaching  a  waiver 
of  lien  fi-om  each;  that  all  taxes  and 
labor  costs  are  current;  that  all 
subcontractors  are  paid  to  their  current 
position  of  work  and  a  waiver  of  lien 
from  each,  or  an  explanation 
satisfactory  to  SBA  why  such 
documentation  cannot  be  produced. 

(3)  A  certification  by  obligee  that  all 
payments  due  under  the  contract  to 
present  status  have  been  made  and  that 
the  job  has  been  satisfactorily 
completed  to  present  status, 

SUM    Definitions. 

This  section  includes  terms  defined  at 
15  U,S.C.  6e4a  and  provides  definitions 
of  other  terms. 

"Affiliate"  is  defined  in  S  121.3(a)  of 
this  Qiapter. 

"Amount  of  Contract "  The  amoimt  of 
the  contract  to  be  bonded  shall  be 
established  as  of  the  later  time  of  (a) 
issuance  of  the  executed  and  guaranteed 
bond  or  bonds  or  (b)  award  of  the 
bonded  contract  to  the  principal.  The 
contract  amount  shall  not  exceed 
$1,250,000  in  face  value.  The  amounts  of 
two  or  more  contracts  for  a  single 
project,  to  be  performed  in  phases,  shall 
not  be  aggregated  if  the  prior  bond  is 
released  (other  than  for  maintenance  or 
warranty — see  definition  of  contract  in 
this  section)  before  the  beginning  of 
each  succeeding  phase.  A  "single 
project"  means  one  represented  by  two 
or  more  contracts  of  one  principal  or  its 
affiliates  with  one  obligee  or  its 
affiliates  for  performance  at  the  same 
locality,  irrespective  of  job  title  or 
nature  of  the  work  to  be  performed. 

"Ancillary  and  Coterminous  Bond" 
means  a  bond  incidental  and  essential 
to  performance  of  the  bonded  contract 
and  coextensive  in  scope  and  duration 
with  the  related  principal  bond. 

"Bid  Bond"  meant  a  bond  conditioned 
upon  the  bidder  on  a  contract  entering 
into  the  contract,  if  bidder  receives  the 
award  thereof,  and  furnishing  the 
prescribed  payment  bond  and 
performance  bond.  A  bid  bond 
guarantee  shall  expire  twelve  months 
after  issuance. 

"Contract" meant  an  obligation  of  the 
principal  requiring  the  furnishing  of 
services,  supplies,  labor,  materials, 
machinery,  equipment  or  construction 
(including  a  warranty  up  to  two  years 
only  if  such  warranty  is  limited  to 
defective  materials  or  workmanship). 


The  contract  shall  not  be  a  permit, 
subdivision  contract,  lease,  land 
contract,  evidence  of  debt,  financial 
guarantee,  warranty  of  performance  or 
efficiency,  warranty  of  fidelity,  or 
release  of  lien  (other  than  for  claims 
under  a  guaranteed  bond)  nor  shall  a 
contract  prohibit  a  surety  from 
performing  a  contract  upon  default  of 
the  principal.  A  warranty  in  excess  of 
two  years  or  for  other  than  materials  or 
workmanship  shall  not  be  covered  by 
SBA's  guaranty  unless  SBA.  by  a 
separate  writing  signed  by  surety  and 
SBA.  agrees  to  a  warranty  in  excess  of 
two  years  from  completion,  ancillary  to 
an  otherwise  eligible  contract,  limited  to 
materials  and  workmanship,  if  such 
warranty  is  the  inunediate  contractual 
responsibility  of  the  principal,  upon  a 
showing  that  such  warranty  is 
customarily  required  in  the  relevant 
trade  or  industry. 

"Contractor"  means  the  person  with 
whom  the  obligee  has  contracted  to 
perform  the  contract 

"Issuance" OT  "issued" means  the 
release  of  the  SBA-guaranteed  executed 
bond  by  the  surety,  which  binds  surety 
to  the  contract  if  sudi  contract  is 
awarded  to  the  principal. 

"Loss "shall  have  the  following 
meanings: 

(a)  Loss  Under  Bid  Bond.  In  the  case 
of  a  bid  bond,  the  lesser  of  the  penal 
sum  or  the  sum  which  is  the  difference 
between  the  bonded  bid  and  the  next 
higher  responsive  bid,  less  emy  amounts 
recovered  by  reason  of  the  principal's 
defenses  against  the  obligee's  demand 
for  performance  by  the  principal  and 
less  any  sums  recovered  from 
indemnitors  and  other  salvage.  Only  in 
jurisdictions  where  statute  or  settled 
decisional  law  requires  forfeiture  bid 
bonds  for  pubhc  works  contracts, 
forfeitiu«s  on  such  bonds  shall  be 
deemed  "Loss." 

(b)  Loss  Under  Payment  Bond.  In  the 
case  of  a  payment  bond,  at  the  surety's 
option,  the  sums  necessary  to  pay  all 
just  and  timely  claims  against  the 
principal  which  are  for  the  value  of 
labor,  materials  or  equipment  furnished 
for  use  in  the  performance  of  the 
contract,  or  the  penal  sum  of  the 
payment  bond,  with  interest  and  related 
court  cost  and  attorney's  fees,  if  any, 
less  any  amounts  recovered  (through 
offset  or  otherwise)  by  reason  of  the 
principal's  claims  against  laborers, 
materialmen,  subcontractors  or 
suppliers  and  less  any  sums  recovered 
from  indemnitors  and  other  salvage. 

(c)  Loss  Under  Performance  Bond.  In 
the  case  of  a  performance  bond,  at  the 
Surety's  option,  the  sums  necessary  to 
meet  the  cost  of  fulfilling  the  terms  of  a 
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contract,  or  the  penal  sum  of  the  bond, 
with  interest  and  related  court  costs  and 
attorneys  fees,  if  any,  less  amounts 
recovered  (through  offset  or  otherwise) 
by  reason  of  the  principal's  defenses  or 
causes  of  action  against  the  obligee  and 
less  any  sums  recovered  from 
indemnitors  and  other  salvage. 

(d)  Loss  Adjustment  Expense. 
Amounts  actually  paid.  speciHcally 
allocable  to  the  investigation, 
adjustment,  negotiation,  compromise, 
settlement  of  or  resistance  to  a  given 
claim  (including  court  costs  and 
reasonable  attorney's  fees]  for  loss 
resulting  from  the  asserted  breach  of  the 
terms  of  tmy  guaranteed  bond,  but 
excluding  all  unallocated  or  overhead 
expenses  of  Surety.  Any  allocation 
method  must  be  reasonable  and  in 
'^ccord  with  generally  accepted 
accounting  principles. 

(e]  Loss  From  Litigation  Cost. 
Expenses  shall  also  include  court  costs 
and  reasonable  attorney's  fees  incurred 
in  suits  to  enforce  mitigation  of  loss  as 
defined  in  paragraphs  (a]  through  (c)  of 
this  deHnition,  including  suits  to  obtain 
sums  due  from  obligees,  indenmitors, 
principals  and  others,  but  no  such 
expense  shall  be  paid  for  any  such  suits 
filed  against  the  United  States  of 
America  or  any  of  its  agencies,  officers 
or  employees  unless  the  surety  has, 
prior  to  filing  such  suit,  received  written 
concurrence  from  SBA  that  such  suit 
may  be  filed,  or  unless  such  claim  is 
asserted  as  a  cross-claim  or 
counterclaim. 

(f)  Loss  From  Attorneys*  Fees  and 
Damages.  "Loss"  shall  not  include 
attorney's  fees  and  court  costs  incurred 
by  a  surety  in  a  suit  by  or  against  SBA 
or  its  Administrator,  and  shall  not 
include  such  costs  or  payments  [e.g.,  tort 
damages]  arising  out  of  a  successful  suit 
sounding  in  tort  initiated  under  the  bond 
by  a  principal  or  any  other  person 
against  such  surety. 

(g]  Loss  After  Excess  Contract 
Amount.  Where  the  contract  amount, 
through  change  orders  or  otherwise, 
within  the  limits  permitted  by 

i  115.15(c),  is  increased  after  Issuance  of 
the  executed  guaranteed  bond  beyond 
the  statutory  limit  of  $1,250,000.  SBA's 
share  of  the  loss  shall  be  limited  to  that 
percentage  of  the  increased  contract 
amount,  which  the  statutory  limit 
represents,  multiplied  by  the  guarantee 
percentage  approved  by  SBA  pursuant 
to  S  115.3(c).  Thus,  if  a  contract  amount 
has  been  increased  to  $1,375,000,  SBA's 
share  of  the  loss  under  an  80%  guarantee 
would  be  limited  to  72.73% 
[90.91%  X  80%). 

"Obligee"  means  (a)  in  the  case  of  a 
bid  bond,  the  person  requesting  bids  for 
the  performance  of  a  contract,  or  (b)  in 


the  case  of  a  payment  bond  or 
performance  bond,  the  person  who  has 
contracted  with  a  Principal  for  the 
completion  of  the  contract  and  to  whom 
the  primary  obligation  of  the  surety  runs 
in  the  event  of  a  breach  by  the  principal 
of  the  conditions  of  a  payment  bond  or 
performance  bond.  No  person  shall  be 
named  co-obligee  on  the  bond  unless 
such  person  (including  a  lender  to  the 
original  obligee]  is  bound  to  the 
principal  to  the  same  extent  as  the 
original  obligee  or  unless  such  co- 
obligee  is  a  Federal  department  or 
agency. 

"Payment  Bond"  means  a  bond 
conditioned  upon  the  payment  by  the 
Principal  of  money  to  persons  who 
furnish  labor,  materials  and  equipment 
for  use  in  the  performance  of  the 
contract  and  who  have  a  right  of  action 
against  such  bond. 

"Performance  bond"  means  a  bond 
conditioned  upon  the  completion  by  the 
principal  of  a  contract  in  accordance 
with  its  terms.  Such  bond  shall  not 
prohibit  a  surety  from  performing  the 
contract  upon  default  of  the  principal. 

"Premium"  means  an  amount 
determined  by  applying  an  approved 
rate  to  the  bond  or  contract  amount,  and 
does  not  include  surcharges  for  extra 
services  whether  or  not  considered  part 
of  the  "premium"  under  local  law. 

"Principal"  means  (a)  in  the  case  of  a 
bid  bond,  a  person  bidding  for  the 
award  of  a  contract,  or  (b)  in  the  case  of 
final  bonds,  the  person  primarily  liable 
to  complete  a  contract  for  the  obligee,  or 
to  make  payments  to  other  persons  in 
respect  of  such  contract,  and  for  whose 
performance  or  payment  the  surety  is 
bound  under  the  terms  of  a  payment  or 
performance  bond.  A  principal  may  be  a 
prime  contractor  or  a  subcontractor. 

"Surety"  means  the  person  which  is 
listed  by  the  U.S.  Treasury,  see 
§  115.3(c),  or  a  corporation  determined 
by  SBA  to  be  a  Surety  eligible  to 
participate  in  this  program,  which  has 
entered  into  a  Surety  Bond  Guarantee 
Agreement  with  SBA  and  (a)  under  the 
terms  of  a  bid  bond,  undertakes  to  pay  a 
sum  of  money  to  the  obligee  in  the  event 
the  principal  breaches  the  conditions  of 
the  bond;  (b)  under  the  terms  of  a 
performance  bond,  imdertakes  to  pay  a 
sum  of  money  or  to  incur  the  cost  of 
fulfilling  the  terms  of  a  Contract  in  the 
event  the  principal  breaches  the 
conditions  of  the  contract;  or  (c)  under 
the  terms  of  a  payment  bond, 
undertakes  to  make  payment  to  all 
persons  supplying  labor  and  material  in 
the  prosecution  of  the  work  under  the 
contract  and  who  have  a  right  of  action 
against  the  bond  under  local  law,  or  (d) 
is  an  agent,  independent  agent, 
underwriter,  or  any  other  company  or 


individual  empowered  to  act  on  behalf 
of  such  person. 

§  1 1 5.5    EllglbHIty  of  prindpaL 

In  order  to  be  eligible  for  a  bond 
guaranteed  by  SBA,  the  principal  must: 

(a)  Size.  Qualify  as  a  small  business 
under  Part  121  of  this  Chapter 

(b)  Character.  Possess  good  character 
and  reputation,  as  determined  by  SBA. 
A  Principal  will  be  deemed  to  meet  this 
standard  if  each  owner  of  twenty 
percent  or  more  of  its  equity,  and  each 
of  its  offices,  directors,  or  partners 
possesses  good  character  and 
reputation.  Good  character  and 
reputation  shall  be  presumed  absent 
when  any  such  person  (1)  has  been 
indicted  (pending  disposition  of  such 
indictment]  for  or  convicted  of  a  felony, 
or  has  suffered  an  adverse  final  civil 
judgment  that  he  or  she  has  committed  a 
breach  of  trust  or  the  violation  of  a  law 
or  regulation  protecting  the  integrity  of 
business  transactions  or  business 
relationships;  or  (2)  a  regulatory 
authority  has  revoked,  cancelled  or 
suspended  the  license  of  such  person 
necessary  to  perform  the  contract;  or  (3) 
has  obtained  a  bond  guarantee  by  fraud 
or  material  misrepresentation  (as  these 
terms  are  defined  in  §  115.15),  or  has 
failed  to  keep  Surety  informed  of 
unbonded  contracts  as  required  by  a 
bonding  line  commitment  pursuant  to 

§  115.12. 

(c)  Need  for  bond.  Certify  that  a  bond 
is  required  in  order  to  bid  on  a  contract 
or  to  serve  as  a  prime  contractor  or 
subcontractor  thereon; 

(d)  Availability  of  bond.  Certify  that  a 
bond  is  not  obtainable  on  reasonable 
terms  and  conditions  without  SBA's 
bond  guarantee  assistance;  and 

(e)  Partial  subcontract.  Certify  the 
percentage  of  work  under  the  contract  to 
be  subcontracted.  SBA  will  not 
guarantee  bonds  for  contractors  who  are 
primarily  brokers  or  packagers,  see 

§  124.109(a),  Part  124  of  this  title. 

§  1 1 5.6    Proc«dur«  for  surety  bond 
guarant**  asslstanc*. 

(a]  Application.  By  submitting  an 
application  for  an  SBA  guarantee,  surety 
shall  be  deemed  to  certify  that  the 
bonds  to  be  issued  are  appropriate  to 
the  contract  requiring  them,  that  there  is 
a  reasonable  expectation  that  the 
principal,  if  awarded  the  contract,  will 
perform  the  contract  with  respect  to 
which  the  bond  is  required,  but  that, 
since  such  principal  does  not  meet 
surety's  normal  imderwriting  standard, 
surety  will  not  issue  such  bonds  without 
SBA's  guarantee.  Application  for  an 
SBA  guarantee  (including  a  bonding  line 
application)  is  made  by  the  contractor 
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and  the  surety  on  the  SBA  Application 
for  Surety  Bond  Guarantee  Assistance, 
SBA  Forms  994  and  994B  (Underwriting 
Review),  respectively  (OMB  Approval 
No.  32450007).  Except  for  premiums, 
contractor  shall  itemize  on  SBA  Form 
994  (Application  for  Surety  Bond 
Assistance)  all  payments  made,  or  to  be 
made,  by  contractor  to  surety  (as 
defined  in  i  115.4)  for  whatever  purpose 
as  a  condition  of,  or  in  coimection  with, 
the  issuance  of  the  bond(s)  to  be 
guaranteed  by  SBA.  Contractor  and 
surety  shall  disclose,  by  separate 
attachment  to  SBA  Forms  994  and  994B 
or  C  respectively,  to  the  best  of  their 
knowledge  any  business  and  close 
family  relationship  between  them  (for 
definition  of  "close  relative,"  see 
§  120.2-2(d)  of  this  chapter).  No  negative 
statement  is  required.  The  Contractor 
shall  be  required  to  execute  and  file 
SBA  Form  1261  (Statements  Required  by 
Law  or  Executive  Order)  (no  OMB 
Approval  No.  required)  with  the  initial 
application.  In  addition,  the  contractor 
shall  complete  arui  provide  SBA  Form 
912,  Statement  of  Personal  History 
(OMB  Approval  No.  32450178),  for  each 
owner  of  20%  of  its  equity  and  each 
officer,  director  and  partner,  for 
submission  with  contractor's  initial 
application  and  on  subsequent 
applications  will  either  certify  that  the 
information  provided  in  the  initid  SBA 
Forms  912  remains  complete  and 
accurate,  or  will  submit  updated  SBA 
Forms  912.  The  completed  application, 
together  with  the  surety's  report  of 
underwriting  review  on  SBA  Form  994B 
or  994C  (OMB  Approval  No.  32450007), 
shall  be  submitted  to  SBA  only  by  a 
person  empowered  and  authorized  by 
the  surety  in  writing  to  issue  the  bond 
applied  for.  A  surety  shall  furnish  SBA  a 
true  copy  of  its  agent's  power-of- 
attomey  (including  any  dollar  or  other 
limitation  thereon)  before  or  with  such 
agent's  initial  request  for  a  guarantee, 
notice  of  any  subsequent  modification 
thereof,  and  a  renewal  notice  on  or 
before  the  expiration  date  of  such 
power. 

(b)  Fees.  SBA  makes  no  charge  for 
reviewing  an  application  for  a  bid  bond 
guarantee.  Hie  application  for  a  final 
bond  shall  be  accompanied  by  the 
Contractor's  guarantee  fee  (see 
S  115.11). 

§  1 1 5.7    Approval  or  decline  of  surety'* 
appliCBtion. 

(a)  Approval.  SBA's  approval  or 
decline  action  will  be  made  in  writing 
by  the  SBA  officer  having  delegated 
authority  to  take  final  action  (see  Part 
101  of  this  Chapter).  This  subsection 
does  not  prohibit  telephone  notice  by 
such  ofBce  to  a  surety  of  SBA's 


execution  of  the  guarantee  in  advance  of 
surety's  receipt  of  such  approval 
(pending  receipt  by  surety  of  written 
approval):  Provided,  however,  That  the 
written  approval  shall  be  controlling,  as 
against  such  telephone  notice. 

(b)  Reconsideration — appeal.  A 
request  by  a  surety  for  reconsideration 
of  a  decline  shall  be  directed  to  the 
appropriate  SBA  officer  who  made  the 
decision  to  be  reconsidered.  If  the 
decision  on  reconsideration  is  negative, 
the  surety  may  make  a  further  appeal  to 
the  Regional  Administrator.  If  the 
decision  is  again  adverse,  surety  may 
direct  an  appeal  to  the  Associate 
Administrator  for  Finance  £md 
Investment  who  shall  make  the  final 
Agency  decision. 

(c)  Notice  to  SBA.  When  surety  has 
issued  the  final  bonds,  surety  shall 
complete  Items  19  to  28  on  SBA  Forms 
990  or  994C,  as  the  case  may  be,  and 
submit  the  form,  together  with  the 
principal's  guarantee  fee  (see 

§  115.11(b))  to  SBA  within  45  days  after 
the  later  date  of  the  award  of  the 
bonded  contract  or  the  issuance  of  the 
bond(s).  If  surety  fails  to  submit  such 
information  and  fee  in  a  timely  fashion, 
SBA's  guarantee  of  the  bond  shall  be 
void  from  its  inception,  but  may  be 
reinstated,  at  SBA's  discretion,  upon  a 
showing  that  the  contract  is  not  in 
default  and  a  vaUd  reason  exists  why  a 
timely  submission  was  not  made. 

§115J    Underwriting  standwds. 

The  surety  shall  adhere  to  SBA's 
general  principles  and  practices  used  in 
evaluating  the  credit,  capacity,  and 
character  of  a  contractor  as  set  forth  in 
SBA's  Surety  Bond  Guarantee  Program 
Standard  Operating  Procedure  (SPO  50- 
45),  as  amended  from  time  to  time,*  as 
supplemented  by  generally  accepted 
standards  of  the  surety  business,  to 
assure  that  the  contract  meets  the 
requirements  for  feasibility  of  successful 
completion,  reasonableness  of  cost  and 
that  the  terms  and  conditions  of  the 
proposed  bond  are  reasonable  in  light  of 
the  risks  involved. 

S  1 15.9    SBA's  review  of  surety's 
underwriting. 

The  SBA  office  referred  to  in  §  115.7 
shall  review  the  Surety's  imderwriting  of 
a  bond,  taking  into  consideration  the 
standards  specified  in  §  115.8  for  the 
purpose  of  making  SBA's  determination 
that  the  principal  and  the  proposed 
bond(s)  are  eligible  for  SBA's  guarantee, 
that  the  principal  will  perform  the 


•  The  SOP  may  be  obtained  from  SBA'i  Office  of 
Surety  Guarantees.  The  current  Chapter  relevant 
here,  "Underwriting  Condderations,"  ia  reprinted  in 
the  Appendix  to  thsae  regulations  as  Appendix  "B". 


covenants  and  conditions  of  the  contract 
under  consideration,  that  the  cost  of  the 
contract  is  reasonable  and  that 
completion  thereof  by  the  small 
business  is  feasible. 

§115.10    Reinstatement  for  underwriting 
purposes. 

(a)  Conditions  for  reinstatement. 
When  legal  action  against  the  bond  has 
been  instituted,  or  when  surety 
establishes  a  claim  reserve,  or  when 
surety  requests  reimbursement  of  loss 
from  SBA  or  a  principal  has  failed  to 
pay  SBA  the  fee  required  by  §  115.11(b), 
the  principal's  file  shall  be  transferred  to 
SBA's  Office  of  Surety  Guarantees, 
unless  that  office,  in  its  discretion  and 
with  the  surety's  recommendation, 
determines  that  further  bond  guarantees 
will  assist  in  the  prevention  or 
elimination  of  loss  to  SBA.  The 
application  file  will  be  retained  in  that 
office  and  the  principal  including  any 
affiliates,  will  not  be  considered  for 
guarantees  of  bonds  until  principal  pays 
the  fee  or  surety  has  repaid  SBA  in  full 
for  all  payments  due  to  principal's 
default,  as  the  case  may  be,  or  one  of 
the  following  circumstances  exists: 

(1)  Surety  has  setUed  its  claim  with 
principal  for  a  cash  payment  of  not  less 
than  half  the  amount  of  loss;  principal 
paid  sivety  amount  as  settled,  and  has 
given  a  note  for  the  balance  to  surety. 

(2)  Principal  is  presented  with  a  claim 
which  it  contests  and  principal  provides 
collateral  acceptable  to  surety  which 
has  a  liquidation  value  of  not  less  than 
the  amount  of  the  claim  including 
related  expenses. 

(3)  The  principal's  indebtedness  to  the 
surety  is  discharged  by  operation  of  law 
as  in  bankruptcy  or  any  judicial  or 
quasi-judicial  process. 

(b)  Underwriting  after  reinstatement 
A  guarantee  application  after  default  is 
subject  to  the  most  stringent 
imderwriting  review,  taking  into  account 
the  previous  default,  past  work 
experience,  present  and  futtu%  financial 
and  work  capability,  and  SBA's 
budgetary  guidelines.  While  a 
settlement,  as  described  above,  permits 
reinstatement,  prudent  underwriting 
must  take  into  consideration  all  past 
experience.  Where,  however,  surety 
with  full  knowledge  of  past  experience 
is  willing  to  bond  the  principal  again, 
and  states  its  belief  that  the  principal 
can  complete  the  proposed  contract 
successfully  and  without  another  loss. 
SBA  will  give  careful  consideration  to 
the  surety's  guarantee  application. 

§115.11    Fees  and  Premiums. 

(a)  Surety's  Premium.  A  surety  shall 
charge  no  amount  greater  than  that 
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authorized  by  the  appropriate  insurance 
department.  A  surety  shall  make  no 
requirement  of  a  principal  that  it 
purchase  casualty  or  other  insurance  or 
any  other  services  from  the  surety  or 
any  affiliate  or  agent  of  the  surety.  A 
surety  shall  not  make  non-premium 
charges  to  a  principal  except  where 
other  services  are  performed  and  the 
additional  charge  or  fee  is  permitted  by 
the  appropriate  State  law  or  regulation 
and  agreed  to  by  the  principal. 

(b)  SBA  charge  to  principal  No 
application  or  bid  bond  guarantee  fee 
shall  be  charged  to  the  small  business 
by  SBA  No  bid  bond  guarantee  fee  shall 
be  charged  by  SBA  to  the  surety.  If  SBA 
guarantees  a  payment  and/or 
performance  bond,  the  principal  shall 
pay  to  SBA  a  guarantee  fee  of  $6  (six 
dollars)  per  thousand  dollars  of  the 
contract  or  bond  amount  (calculated  as 
in  paragraph  (c)  of  this  section),  to  be 
remitted  to  SBA  by  surety  together  with 
the  notice  required  under  S  115.7(c). 

(c)  SBA  charge  to  surety.  The  surety 
shall  pay  SBA  the  guarantee  fee 
expressed  as  a  dollar  amount  per  one 
thousand  dollars  (rounded  off  to  the 
nearest  one  thousand  dollars) — of  bond 
or  contract  amount  according  to  the 
surety's  own  premium  base,  as  stated  on 
the  Surety  Bond  Guarantee  Agreement 
(SBA  Form  990)  between  SBA  and  the 
surety.  SBA  shall  not  receive  any 
portion  of  a  Surety's  non-premium 
charges.  Surety  shall  notify  SBA  of  any 
increase  or  decrease  in  such  contract  or 
bond  amount  of  ten  thousand  dollars 
($10,000)  or  more;  however,  no  related 
adjustment  in  the  guarantee  fee  shall  be 
made.  But  see  S  115.15(c). 

$115.12    Surety  bonding  lin«. 

(a)  General  A  surety  bonding  line  is  a 
written  commitment  by  SBA  to  a  Siu-ety 
which  allows  the  issuance  of  multiple 
bonds  to  a  specified  small  business 
within  pre-approved  terms,  conditions 
and  limitations.  A  bonding  line  shall  not 
exceed  one  year's  duration.  In  addition 
to  the  other  limitations  and  provisions 
set  forth  in  this  part  115,  the  following 
conditions  apply  to  each  surety  bonding 
line  (OMB  Approval  No.  32450007). 

(b)  Underwriting.  A  bonding  line  may 
be  issued  by  SBA  for  a  small  business  if 
SBA's  underwriting  evaluation  is 
satisfactory  and  the  surety  recommends 
the  bonding  line.  The  surety  shall 
require  the  principal  to  keep  it  informed 
of  all  its  contracts,  bonded  or  unbonded, 
during  the  time  limit  of  the  bonding  line. 

(c)  Application  for  bonding  line.  Upon 
requesting  a  bonding  line,  the  surety 
shall  provide  SBA  with: 

(1)  In  addition  to  the  forms  required 
pursuant  to  S  115.6,  information  about 


the  small  business  deemed  necessary  by 
SBA. 

(2)  A  recommendation  regarding  the 
limit  on  the  number  of  contracts  with 
SBA  guaranteed  bonds  under  the 
bonding  line  which  the  small  business 
may  undertake. 

(3)  A  recommendation  regarding  the 
maximum  dollar  amount  of  any  single 
bonded  contract  the  small  business  can 
reasonably  be  expected  to  perform. 

(4)  A  recommendation  concerning  the 
limit  of  the  total  value  of  all  outstanding 
bids  plus  uncompleted  contracts  ("work 
on  hand."  bonded  and  unbonded)  which 
the  small  business  can  reasonably  be 
expected  to  perform  simultaneously. 

(5)  A  recommendation  whether  the 
small  business'  bonds  should  be 
restricted  to  a  specific  type  or  specialty 
of  work  or  should  be  restricted  to  a 
geographical  area. 

(d)  Bonding  line  commitment 
conditions.  In  the  event  a  bonding  line  is 
approved.  SBA's  written  commitment 
will  be  conditioned  to  limit  the 
following:  (1)  The  time  period  of  the 
bonding  line  not  to  exceed  one  year, 
subject  to  renewal  in  writing;  (2)  the 
total  dollar  amount  of  the  small 
concern's  bonded  and  unbonded  work 
on  hand  during  the  period  of  the  bonding 
line;  (3)  the  number  of  such  contracts 
during  the  period  of  the  bonding  line;  (4) 
the  maximum  dollar  amount  of  any 
single  guaranteed  bonded  contract;  and 
(5)  any  other  limitation  related  to  type, 
specialty  of  work,  geographical  area  or 
credit. 

(e)  Excess  bonding.  If,  after  a  bonding 
line  is  committed,  the  principal  desires  a 
bond  and  the  Surety  desires  a  guarantee 
exceeding  a  limitation  of  the  bonding 
line,  an  application  may  be  made  under 
regular  procedures. 

(f)  Submission  of  forms  to  SBA. 
Within  45  calendar  days  after  the  later 
date  of  either  the  award  of  the  bonded 
contract  or  the  issuance  of  any  final 
bonds  under  a  bonding  line,  the  surety 
shall  submit  notice  to  SBA  on  forms 
prescribed  by  SBA  (OMB  Approval  No. 
32450007)  showing  Uiat  the  bond  or 
bonds  have  been  issued.  Surety  may  use 
SBA  Form  994C  (OMB  Approval  No. 
32450007)  when  a  completed  Form  994B 
is  on  file  with  SBA,  except  when  new 
financial  statements  are  received  from 
the  principal.  If  the  surety  fails  to  submit 
such  form  and  fee  to  SBA  in  a  timely 
fashion,  SBA's  guarantee  of  the  bond 
shall  be  void  from  its  inception,  but  may 
be  reinstated,  at  SBA's  discretion,  upon 
a  showing  that  the  contract  is  not  in 
default— see  S  115.3fe)  (2)  and  (3)— and 
a  vahd  reason  exists  why  the  timely 
submission  was  not  made. 

(g)  Fees.  With  the  information 
required  under  paragraph  (e)  of  this 


section,  surety  shall  remit  the  principal's 
guarantee  fee  [see  S  115.11(b)]  and  any 
additional  data  deemed  necessary  by 
SBA. 

(h)  Cancellation.  Upon  the  occurrence 
of  a  default,  in  the  opinion  of  the  surety, 
whether  under  a  bonded  or  unbonded 
contract,  the  surety  shall  cancel  the 
bonding  line  commitment.  SBA  or  the 
surety  may  cancel  a  bonding  line 
commitment  at  any  other  time  upon 
vyrritten  notice  to  the  other  party.  In 
either  event  surety  shall  promptly  notify 
the  principal  in  writing.  Cancellation  by 
SBA  will  be  effective  upon  receipt  of 
such  notice  by  the  surety:  Provided, 
however.  That  bonds  issued  before  the 
effective  date  of  cancellation  shall 
remain  guaranteed  by  SBA. 

§115.13    Mlnimixation  of  lost. 

(a)  Indemnification  agreements  and 
collateral  Siu-ety  shall  take  all 
reasonable  action  to  minimize  risk  of 
loss,  including,  but  not  limited  to, 
securing  from  each  bonded  principal  a 
written  indemnification  agreement 
secured  by  such  collateral  as  the  surety 
and  SBA  may  deem  appropriate.  Other 
indemnity  agreements  from  other 
persons  or  entities,  secured  by  collateral 
or  unsecured,  may  also  be  required  by 
the  surety  and  SBA.  All  SBA 
requirements  concerning  collateral  and 
indemnity  fr^m  parties  other  than  the 
principal  shall  be  commimicated  to  the 
Surety  in  the  written  commitments 
issued  pursuant  to  §§  115.7(a)  and 
115.12(d). 

(b)  Salvage  and  recovery.  Surety  shall 
pursue  all  possible  sources  of  recovery, 
until  SBA  consents  to  discontinuance  of 
such  efforts:  Provided,  That  in  any 
dispute  between  two  or  more  sureties 
which  are  guaranteed  against  loss  by 
SBA,  such  dispute  shall  first  be  brought 
to  the  attention  of  SBA's  Office  of 
Surety  Guarantees  for  an  attempt  at 
mediation  and  settlement. 

§  1 1 5.14    Claims  for  losMS. 

Claims  for  reimbursement  on  account 
of  losses  which  surety  has  paid  shall  be 
submitted  to  SBA's  Office  of  Surety 
Guarantees,  on  SBA  Form  994H  (OMB 
Approval  No.  3245-0007).  Loss  will  be 
determined  as  of  the  date  of  receipt  by 
SBA  of  such  claim  for  reimbursement,  or 
as  of  such  later  date  as  additional 
information  requested  by  SBA  is 
received.  Surety  shall  further  submit 
semi-annual  status  reports  on  each 
claim,  six  months  after  the  initial  default 
notice  and  in  six-month  intervals 
thereafter.  SBA  may  request  additional 
information.  Subject  to  part  140  of  this 
chapter,  SBA  shall  pay  its  share  of  loss 
within  ninety  (90)  days  of  receipt  of  the 


requisite  information.  Surety  shall 
reimburse  or  credit  SBA  (in  the  same 
proportion  as  SBA's  share  of  loss) 
within  ninety  (90)  days  of  any  recovery 
or  salvage  by  surety.  Claims  for 
reimbursement  and  any  additional 
information  provided  are  subject  to 
review  and  audit  by  SBA. 

§115.15    DafensM  of  SBA. 

In  addition  to  equitable  and  legal 
defenses  and  remedies  afforded  by  the 
general  law  of  contracts  and  these 
regulations,  SBA  shall  be  relieved  of  all 
liability  under  any  Surety  Bond 
Guarantee  Agreement,  if: 

(a)  Excess  Contract  Amount.  The  total 
contract  amount  at  the  time  of  issuance 
of  the  bond  or  bonds  exceeds  $1,250,000 
in  face  value;  or 

(b)  Misrepresentation.  The  surety 
obtained  the  guarantee  agreement  or 
applied  for  reimbursement  for  losses  by 
fraud  or  material  misrepresentation. 
Material  misrepresentation  includes  (but 
is  not  limited  to)  both  the  making  of  an 
untrue  statement  of  material  fact  and 
the  omission  of  a  statement  of  material 
fact  necessary  to  make  a  statement  not 
misleading  in  light  of  the  circumstances 
in  which  it  was  made,  and  includes  the 
adoption  by  the  surety  of  a  material 
misstatement  made  by  others  which  the 
surety  knew  or  under  generally  accepted 
underwriting  standards  should  have 
known  to  be  false  or  misleading.  Failure 
by  the  surety  (as  defined  in  §  115.4)  to 
disclose  its  ownership  (or  the  ownership 
by  any  owner  of  twenty  percent  or  more 
of  its  equity)  of  an  interest  in  a  principal 
or  an  obligee  shall  be  deemed  the 
omission  of  a  statement  of  material  fact; 
or 

(c)  Alteration.  Surety  agrees  to  tmy 
material  alteration  in  the  terms, 
conditions  or  provisions  of  the  contract 
or  bond(s),  including  but  not  limited  to 
the  following  acts,  without  obtaining 
prior  written  approval  from  SBA:  (1) 
Name  as  an  obligee  on  the  bond(s]  any 
party  (other  than  a  Federal  department 
or  agency)  which  is  not  bound  by  the 
contract  to  the  principal;  or  (2)  make  any 
alterations  in  such  bond(s)  or  make  or 
alter  any  other  instrument  which  would 
increase  the  contract  amount  or  bond[8) 
liability  by  more  than  either  25  percent, 
or  $50,000  in  the  aggregate,  whichever  is 
less.  See  also  §§  115.3(e),  115.6(a), 
115.7(c).  115.11(c)  and  115.12(f)  of  this 
part. 

§  1 15.16    Refusal  to  Issue  further 
guarantees. 

(a)  Improper  surety  bond  guarantee 
practices.  SBA  at  its  sole  discretion  may 
refuse  to  issue  further  guarantees  to  a 
surety  where  SBA  finds  that  the  surety, 
in  its  underwriting  of  surety  bonds 


guaranteed  by  SBA,  or  in  its  efforts  to 
minimize  loss,  or  in  its  claims  practices, 
or  its  documentation  related  to  such 
bonds,  has  failed  to  adhere  to  prudent 
underwriting  standards  or  other 
practices,  as  compared  to  those  of  other 
sureties  participating  in  the  SBA  Bond 
Guarantee  Program,  including  any 
standards  or  practices  required  and 
communicated  by  SBA.  Acts  of 
wrongdoing  such  as  fraud  or  material 
misrepresentation  (as  defined  in 
§  115.15)  shall  constitute  adequate 
grounds  for  refusal  to  issue  further 
guarantees.  SBA  may  also  require  the 
renegotiation  of  the  percentage  of  its 
loss  guarantee  with  a  surety  which 
experiences  excessive  losses  on  SBA- 
guaranteed  bonds,  relative  to  those  of 
other  Sureties  participating  in  the 
program  to  a  comparable  degree.  Such 
refusals  or  sanctions  will  be  issued  by 
SBA's  Associate  Administrator  for 
Finance  and  Investment.  Any  surety  that 
has  been  so  sanctioned  may  file  a 
petition  in  accordance  with  §  134.11(a) 
of  this  Chapter.  Proceedings  concerning 
such  petition  shall  be  conducted  in 
accordance  with  the  provisions  of  Part 
134  of  this  Chapter.  The  Assistant 
Administrator  of  the  Office  of  Hearings 
and  Appeals  or  an  Administrative  Law 
Judge  of  such  office  shall  be  the 
reviewing  official  for  purposes  of 
§  134.34  of  this  Chapter. 

(b)  Business  integrity.  Any  person 
qualifying  as  a  surety,  including  any 
officer,  director,  individual  partner, 
other  individual  holding  twenty  or  more 
percent  of  the  surety's  voting  securities, 
and  tmy  agent,  independent  agent, 
underwriter  or  individual  empowered  to 
act  on  behalf  of  such  person  shall  be 
presumed  to  have  good  character  and 
(subject  to  S  115.6(a)  be  entitled  to 
present  applications  for  guarantees  of 
bonds,  except  in  the  following 
circumstances: 

(1)  When  a  State  or  other  authority 
regulating  insurance  (including  the 
surety  industry)  has  revoked  or 
cancelled  the  license  required  of  such 
person  to  engage  in  the  surety  business, 
the  right  of  such  person  to  participate  in 
the  program  may  be  denied  or 
terminated  as  applicable.  When  such 
authority  has  suspended  such  Ucense. 
the  right  to  participate  may  be 
suspended  for  the  duration  of  such 
suspension. 

(2)  When  such  person  has  been 
indicted  or  otherwise  formally  charged 
with  a  misdemeanor  or  felony  bearing 
on  such  person's  fitness  to  participate  in 
the  program  the  participation  of  such 
person  may  be  suspended  until  the 
charge  is  disposed  of.  Upon  conviction, 
participation  may  be  denied  or 
terminated. 


(3)  When  such  person  has  suffered  an 
adverse  final  civil  judgment  holding  that 
such  person  has  committed  a  breach  of 
trust  or  violation  of  a  law  or  regulation 
protecting  the  integrity  of  business 
transactions  or  relationships, 
participation  may  be  denied  or 
terminated. 

(4)  When  such  person  has  made  a 
material  misrepresentation  or  willfully 
false  statement  within  the  meaning  of 

S  115.15(b)  in  the  presentation  of  oral  or 
written  information  to  SBA  in 
connection  with  an  application  for  a 
surety  bond  guarantee  or  the 
presentation  of  a  claim  thereon,  the 
participation  may  be  denied  or 
terminated. 

(c)  SBA  proceedings.  Surety  shall 
notify  SBA  if  and  when  any  of  the  above 
mentioned  persons  does  not  or  ceases 
to,  qualify  as  a  surety  under  this  section. 
SBA  may  require  submission  of  SBA 
Form  912,  Statement  of  Personal  History 
(OMB  Approval  No.  32450178)  from  any 
of  these  individuals.  All  proceedings  for 
suspensions,  terminations  from  and 
reinstatements  fb  participation  in  the 
surety  bond  guarantee  program  shall  be 
conducted  in  the  manner  described  in 
paragraph  (a)  of  this  section.  The 
Administrator  may,  pending  a  hearing 
and  decision  pursuant  to  Part  134  of  this 
Chapter,  suspend  the  participation  of 
any  surety  for  any  of  the  causes  listed  in 
paragraphs  (b)(1)  through  (4)  of  this 
section.  A  guarantee  issued  by  SBA 
before  a  suspension  or  termination 
under  this  section  shall  remain  in  effect. 

§115.17    Audit  and  Investigation. 

(a)  Audit  At  all  reasonable  times, 
SBA  may  audit  in  the  office  of  either  a 
participating  surety,  its  attorneys,  or  the 
contractor  or  subcontractor  completing 
the  contract  all  documents,  files,  books, 
records,  tapes,  disks  and  other  material 
relevant  to  the  Administration's  surety 
bond  guarantee,  commitments  to 
guarantee  a  surety  bond,  or  agreements 
to  indemnify  the  surety.  Failure  of  a 
surety  to  consent  to  such  audit  or 
maintain  such  records  will  be  grounds 
for  SBA  to  refuse  to  issue  further  surety 
bond  guarantees  or  to  honor  claims  until 
such  time  as  the  surety  consents  to  such 
audit;  Provided,  however.  That  when 
SBA  has  so  refused  to  issue  further 
guarantees  the  surety  may  file  a  petition 
in  accordance  with  S  134.11(a)  of  this 
chapter.  Proceedings  concerning  such 
appeal  shall  be  conducted  in  accordance 
with  the  provisions  of  Part  134.  The 
Assistcmt  Administrator  of  the  Office  of 
Hearings  and  Appeals  or  an 
Administrative  Law  Judge  of  such  office 
shall  be  the  reviewing  official  for 
purposes  of  S  134.34  of  this  chapter. 
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(b)  The  relevant  records  within  die 
meaning  of  para^aph  (a)  of  this  section 
shall  be  maintained  for  •  period  of  three 
years  beyond  the  term  of  each  bond, 
plus  such  additional  time  as  may  be 
required  to  setUe  claims  for  which  the 
surety  may  seek  recovery  from  SBA  or 
attempt  salvage  or  other  recovery  and 
shall  include  the  following  records: 

(1)  The  bond  agreement; 

(2)  All  documentation  submitted  by 
the  principal  in  applying  for  the  bond; 

(3)  All  information  gathered  by  die 
surety  in  reviewing  the  principal's 
apphcation; 

(4)  All  documentation  of  any  breach 
by  the  principal; 

(5)  All  records  of  any  transactions  for 
which  the  surety  makes  payment 
pursuant  to  the  bond,  including,  but  not 
limited  to,  copies  of  all  claims,  bills, 
judgments,  settlement  agreements  and 
court  or  arbitration  decisions,  contracts 
and  receipts; 

(6)  All  docimientahon  relating  to 
efforts  to  mitigate  losses;  and 

(7]  Records  of  any  accounts  into 
which  fees  and  funds  obtained  in 
mitigation  of  losses  have  been  paid,  and 
from  which  payments  have  been  made 
pursuant  to  the  bond. 

(c)  Investigation.  SBA  may  conduct 
such  investigations  as  it  deems 
necessary  to  inquire  into  the  possible 
violation  by  any  person  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  or  of  any  rule  or  regulation 
under  the  Act,  or  of  any  order  issued 
under  that  Act,  or  any  Federal  law 
relating  to  programs  and  operations  of 
the  SBA. 

(d)  Authority.  Authority  for 
paragraphs  (a),  (b)  and  (c]  of  this  section 
is  contained  in  sections  310(a)  and 
411(g}  of  the  Small  Business  Investment 
Act  of  1958,  as  amended  [15  U.S.C. 
687b(a]  and  694b(g)].  and  in  the 
Inspector  General  Act  of  1978  (5  U.S.C. 
App.  I). 

S  1 1 5. 1 8    Savings  clause. 

The  legality  of  transactions,  including 
the  issuance  by  SBA  of  bond 
guarantees,  pursuant  to  provisions  of 
SBA  regulations  in  effect  before 
amendment,  shall  be  governed  thereby, 
notwithstanding  subsequent  changes. 
Nothing  herein  shall  bar  SBA 
enforcement  with  respect  to  any 
transaction  consummated  or  bond 
guarantees  issued  in  violation  of 
provisions  applicable  at  the  time,  but  no 
longer  in  effect.  If  any  section  or  part  of 
a  section  of  these  regulations  should  be 
adjudged  invalid,  only  that  section  or 
part  shall  be  invalid,  and  no  other  part 
or  section  shall  be  affected  thereby. 


Appandttx  A— Santy  Bond  GuaraotM 
AvMmwt;  US.  SnuJl  Bortwn 
AdmlBfatratkm 

By  the  signature  of  its  ■uthoriied 
representative  on  the  revene  tide  of  this 
form  (Blocks  16-18),  the  U.S.  Small  Business 
Administration  guarantees  the  Surety  named 
in  Item  2  against  loss  resulting  from  the 
breach  by  the  Principal  of  the  terms  of  the 
bond(s]  described  in  Blocks  11. 12. 13.  22  and 
24.  pursuant  and  subject  to  15  U.S.C.  664  a 
and  b,  the  regulations  thereunder  (13  UhK 
Part  115)  and  the  conditions  and 
representations  stated  below,  in  relianoe  on 
the  declarations  made  (xi  the  reverse  side 
hereof,  and  on  the  several  forms  submitted 
and  signed  by  surety  as  applicable.  This 
guarantee  shall  become  effective  upon  the 
issuance  (as  defined  in  said  regulations]  of 
the  SBA-guaranteed  bond  by  the  Surety. 

1.  Surety  represents  that  it  has  determined 
the  accuracy  and  completeness  of  the 
information  in  the  Forms  submitted  by  Surety 
which  relate  to  this  agreement,  in  accordance 
with  generally  accepted  surety  industry 
underwriting  practices.  Said  Forms  are 
incorporated  herein  by  this  reference. 

2.  Surety  shall,  conditional  on  the 
execution  of  this  guarantee  by  SEA.  if  the 
Surety  determines  that  the  contract  price  is 
reasonable  and  the  contract  amount  does  not 
exceed  $1,250,000,  l>ecome  Surety  on  bid. 
performance,  payment,  and  other  ancillary 
and  coterminous  bond(8)  required  for  the 
award  of  the  Contract.  Surety  may  withdraw 
its  decision  to  issue  such  bond(s)  if 
prescribed  imderwriting  conditions  are  not 
met  or  if  additional  information  comes  to  the 
attention  of  Surety  of  a  nature  so  as  to 
change  its  underwriting  determination,  and 
notice  is  given  to  SBA. 

3.  The  terms  and  conditions  of  such  lxmd(s] 
will  be  in  accord  with  those  generally 
established  and  accepted  by  the  surety 
industry  for  the  type  of  contract  for  which 
such  bond(8)  are  required  to  be  furnished  by 
Principal,  and  Surety  represents  that  such 
bonds  would  not  be  provided  for  Principal  on 
this  Contract  without  this  SBA  guarantee. 

4.  If  any  suit  or  claim  is  filed  against  Surety 
upon  said  lH)nd(8),  Siuety  shall  inform  SBA  of 
the  same  within  30  days  of  receipt  of  notice 
thereof  in  the  Surety's  home  office.  Unless 
SBA  decides  otherwise,  and  so  notifies 
Surety,  Surety  shall  take  charge  of  all  suits  or 
claims  arising  under  said  bond(8)  and 
compromise,  settle  or  defend  such  suit  or 
claim  until  so  notified.  Surety  shall  take  all 
steps  necessary  to  mitigate  any  loss  resulting 
from  Principal's  default  Surety  shall  not  join 
SBA  in  any  lawsuit  to  which  Surety  is  a  party 
imless  SBA  has  denied  liability  or  has  agreed 
to  such  joinder  in  writing. 

5.  No  employee  of  SBA  has  authority  to 
waive,  change  or  alter  the  terms  of  this 
Agreement,  unless  such  alterations  are 
separately  attached  hereto  and  both  the  SBA 
and  Surety's  authorized  representatives  have 
signed  and  dated  their  assent  thereto. 

e.  This  Agreement  is  made  exclusively  for 
the  benefit  of  SBA  and  the  Surety,  and  does 
not  confer  any  rights  or  benefits  on  any  other 
party,  such  as  any  right  of  action  against  SBA 
by  any  person  claiming  under  SBA- 
guaranteed  bonds  or  otherwise.  In  the  event 
of  the  Surety's  insolvency,  SBA  shall  not  be 


Uable  to  the  receiver  or  other  representative 
of  the  Surety  except  for  any  loss  incurred  and 
monies  actually  paid  by  svch  representative 
under  the  bontls  guaranteed  by  SBA. 

7.  If  any  provision  of  this  Agreement  is  in 
conflict  with  any  SBA  regulatioa  such 
regulation  shall  prevail  in  construing  or 
applying  this  Agreement. 

8.  Any  intentionally  false  statement  or 
willful  misrepresentation  in  connection  with 
the  procurement  of  the  Guarantee  or  claim 
for  payment  pursuant  to  this  Agreement  is  a 
violation  of  federal  law.  subject  to  criminal 
and  civil  prosecution  under  18  U.S.C.  287,  371. 
1001. 15  U.S.C.  645,  or  31  U.S.C.  231,  carrying 
fines  up  to  $10,000  and  imprisonment  of  up  to 
five  years. 

Appendix  B — Underwriting 
Considerations  (From  SOP  50-45] 

21.  Surety  Underwriting 

Surety  underwriting  must  indude  the 
following  information  for  a  surety  bond 
guarantee,  to  be  updated  if  and  when 
changes  occur. 

a.  Copy  of  Surety  Company's  Qualification 

Questionnaire 

b.  Copies  of  General  Indemnity  Agreements 

(Completed,  Signed,  Notarized) 

c.  SBA  Form  994B,  "Surety  Bond  Guarantee 

Underwriting  Review",  or  SBA  Form 
994C.  "Surety  Bond  Guarantee 
Underwriting  Review  Update." 
(1)  Uses  of  Forma  994B  and  994C 

(a)  The  intent  of  the  SBA  Forms  0948  and 
g94C  is  threefold:  (1)  To  cleariy  place  the 
underwriting  responsibility  upon  the 
participatiag  sureties;  (2)  to  provide  the 
participating  sureties  with  a  uniform 
format  on  which  to  present  their 
underwriting  data;  and  (3)  to  provide 
SBG  personnel  with  a  simphfied 
mechanism  by  which  they  satisfy 
legislative  and  administrative 
requirements  for  performing  their 
underwriting  review  functions. 

(b)  Surety  is  required  to  adhere  to  those 
rules,  principles,  and  practices  published 
from  time  to  time  by  SBA's  Office  of 
Surety  Guarantees.  In  underwriting  an 
SBA-guaranteed  bond,  the  surety  is  also 
expected  to  adhere  to  the  surety 
industry's  general  principles  and 
practices  used  in  evaluating  the  credit 
capacity,  and  character  of  a  principal, 
taking  into  consideration  the  reason  an 
SBA  guarantee  is  needed. 

(c)  A  supply  of  SBA  Form  994B,  "Surety 
Bond  Guarantee  Underwriting  Review" 
or  the  SBA  Form  994C  "Surety  Bond 
Guarantee  Underwriting  Review  Update" 
will  be  distributed  to  all  participating 
surety  companies  as  needed.  Either  the 
994B  or  994C  is  mandatory  for  all 
applications.  The  SBA  Forms  994B  or 
994C  should  be  completed  only  in  the 
original  and  become  an  integral  part  of 
the  appUcant's  case  folder. 

(2)  Failure  of  Surety  to  Complete  SBA  Form 
994Bor994C 

Where  surety  has  failed  to  fill  in  one  or 
more  items  on  Form  994B  or  994C,  SBA's 
surety  bond  personnel  should  return  the 
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entire  application  package  to  surety  for 

completion. 

On  SBA  Form  9948  the  following  "red 

flag"  signals  should  alert  SBA's  surety 

bond  pereonnel: 

(a)  "Yes"  answer  in  blocks:  6{c).  8(d). 
20(a).  21(a).  (b); 

(bj  "No"  answer  in  blocks:  4,  5,  7  (b). 
(e)  or  (h).  8(i).  9  (a),  (b).  (c);  10  (a),  (c). 
11(d),  20(b),  22(a),  23,  24; 

(c)  No  response  whatever  in  blocks:  7 
(c),  (d),  (f),  or  (g);  or  when  the  bid  spread 
shown  in  item  2(c)  appears  to  be 
excessive  for  the  size  of  the  contract. 
On  SBA  Form  994C  the  following  "Red 
Flag"  signals  should  alert  SBA's  surety 
bond  personnel: 

(d)  "Yes"  answer  in  block  1(d).  6(c): 

(e)  "No"  answer  in  block  5;  or  when 
the  bid  spread  shown  in  item  2(c) 
appears  to  be  excessive  for  the  size  of 
the  contract. 

d.  Essential  Information 
The  following  information  must  be 
submitted  on  SBA  Form  994B  or  994C, 
994F,  or  as  an  attachment: 

(1)  Brief  description  of  the  job,  including 
location,  obligee,  and  contract  term,  (on 
Forms  994B  or  994C] 

(2)  For  all  work  on  hand,  whether  jobs  have 
started  or  not,  give  the  total  number  and 
dollars  of  conb-acts  on  hand  and  the  total 
dollars  to  be  completed,  (on  Form  994F) 

(3)  With  each  request,  but  not  more  often 
than  quarterly,  work  on  hand  shall  be 
submitted  on  Form  994F  or  comparable 
surety  company  form.  More  frequent 
submissions  may  be  required  by  the  field 
office  in  individual  cases,  (on  Form  994F) 

(4)  The  submitting  surety  or  agent/broker  is 
to  provide  the  SBG  staff  with  the 
specifics  on  any  previous  bond  default/ 
claim(s)  involving  the  subject  contractor, 
and  the  present  status  of  the  default. 

22.  SBA  Underwriting  Review 
(See  also  "Surety  Bond  Guarantee 
Underwriting  Reference  Guide") 

No  application  for  surety  bond  guarantee 
assistance  shall  be  approved  unless  the 
following  conditions  have  been  met: 

a.  Eligibility— T)ne  applicant  must  meet  the 

standards  of  eligibility  (13  CFR  115.5), 
and  must  satisfy  the  Administration  that 
there  is  reasonable  expectation  that  the 
applicant  will  perform  the  covenants  and 
conditions  of  the  contract  with  respect  to 
which  a  bond  is  required.  The 
Administration's  evaluation  will  consider 
the  applicant's  experience  and 
reputation,  and  its  present  and  projected 
financial  condition  and  needs. 

b.  Cost  and  Feasibility— SBA  must  be 

satisfied  as  to  the  reasonableness  of  cost 
and  feasibility  of  successful  completion 
of  the  conti'act.  The  SBA's  determination 
will  take  into  account  the  standards  and 
principles  of  the  surety  industry. 
o.  Indemnity— The  surety  must  have  received 
the  corporate  and  personal  indemnity(s) 
of  the  applicant(s)  who  are  either  active 
in  the  concern's  management  or  have  at 
least  20  percent  ownership  thereof 


d.  Experience — SBA  must  have  a  narrative  of 

the  contractor's  work  history,  type  of 
jobs  previously  undertaken,  largest 
previous  ,3b,  etc.  SBA's  approving 
official  may  request  bank,  obhgee  and/or 
suppliers  reference  letters  in  addition  to 
the  narrative. 

e.  Other  SBA  Assistance — If  the  conh-actor 

has  received  other  SBA  assistance,  e.g.. 
7(a).  8(a).  the  file  is  to  include  the 
specifics  on  such  assistance.  For 
instance,  if  the  contractor  has  received  a 
7(a)  loan,  the  file  should  include  the 
original  amount  of  the  loan,  date 
authorized,  copy  of  the  authorization, 
disbursement  date,  loan  balance  at  time 
of  SBA  Form  994B  or  994C  submission, 
status,  etc. 

f.  Status  of  Contracts— The  file  is  to  reflect 

the  current  status  of  all  contracts  in 
process  (bonded  and  unbonded)  by  the 
subject  conti-actor.  Likewise,  the  file  is  to 
show  subject  contractor.  Likewise,  the 
file  is  to  show  the  status  of  all 
contractor's  previous  SBG  contracts,  if 
any,  whether  completed  or  in  process, 
and  the  percentage  of  completion. 

23.  Underwriting  Cases  Exceeding  $500,000- 

Cash  Flow 
Cash  flow  projections  for  both  the  job  in 
question,  and  for  the  conb'actor  itself,  during 
the  term  of  the  job  would  be  most  helpful. 
These  projections  are  not  mandatory  though 
they  might  be  required  in  specific  cases.  The 
initial  SBG  recommending  representive  will 
make  this  decision. 

24.  Credit  Factors— Collateral 

There  are  no  statutory  requirements  with 
respect  to  collateral  or  security  for  surety 
bond  guarantees.  However,  refusal  of  a 
conti'actor  to  pledge  collateral  when 
available  may  be  sufficient  reason  for 
decline.  (The  contractor  should  be  as  willing 
to  demonsti-ate  its  faith  in  its  own  abilities  as 
a  conti-actor  as  it  expects  the  surety  and  SBA 
to  do.) 

25.  Surety  Bonding  Line 

A  surety  bonding  line  is  a  commitinent  to  a 
surety  company  by  the  SBA  that  allows  the 
surety  to  issue  bid,  payment  and  performance 
bonds  to  a  specified  eligible  small  conti-actor 
within  preapproved  terms,  conditions,  and 
limitations. 

a.  Eligibility— SBA,  in  its  discretion,  may 

issue  a  surety  bonding  line  for  a 
particular  apphcant  with  a  specified 
surety  if  SBA's  prior  experience  with  the 
requesting  surety  has  been  satisfactory. 

b.  Applications  for  Surety  Bonding  Lines— A 

request  for  SBA  to  establish  a  surety 
bonding  line  for  a  particular  applicant 
must  be  made  by  the  surety  and  may 
include  all  of  the  following  as 
appropriate: 

(1)  SBA  Form  912.  "Statement  of  Personal 
History":  SBA  Form  994,  "Application 
For  Surety  Bond  Guarantee  Assistance": 
updated  SBA  Form  994B,  "Surety  Bond 
Guarantee  Underwriting  Review"; 
updated  General  Indemnity  Agreement 
(GIA);  updated  financial  statements: 
bank  letter,  if  bank  line  of  credit  is 
available. 

(2)  Recommended  single  contract  dollar 
limitation. 


f3)  Recommended  total  dollar  and  number 
limitation  of  all  outstanding  bids  plus 
bonded  and  unbonded  uncompleted 
work  on  hand  simultaneously. 

(4)  Restriction  to  specific  type  of  work. 

(5)  Restriction  to  specific  geographic  area. 

c.  Surety  Bonding  Line  Limitations — In 

addition  to  any  limitations  of  this  SOP, 
which  are  generally  applicable  to  the 
Surety  Bond  Guarantee  Program,  the 
restrictions  found  in  13  CFR  Section 
115.12  apply. 

d.  Bid  Bonds  Issued  Under  Bonding  Lines— 

For  each  Bid  Bond  issued  under  a 
bonding  line,  the  surety  must  submit  a 
Form  994C. 

e.  Final  Bonds  Issued  Under  Bonding  Lines— 

If  the  final  bond  is  issued,  surety  must 
notify  SBA.  on  SBA  Form  990.  within  45 
calendar  days  after  the  later  date  of,  (1) 
the  award  of  the  bonded  contract  or,  (2) 
the  issuance  of  any  final  bonds  under  a 
bonding  line,  failing  which  SBA  may  void 
its  guarantee.  The  apphcant's  guarantee 
fee  must  accompany  such  notice. 

26.  Bid  Bonds 

SBA,  having  guaranteed  the  bid  bond, 
might  refuse  to  guarantee  the  required 
payment  and  performance  bonds,  for 
example,  when  the  actual  conb-act  price 
exceeds  25%  or  $50,000,  whichever  is  greater, 
more  than  the  original  bid,  or  is  more  than 
25%  less  or  $50,000  less,  whichever  is  greater, 
less  than  the  next  bidder,  and  SBA  doubts  the 
contractor's  ability  to  complete  the  project  at 
amount  bid.  In  such  an  instance,  surety 
would  either  issue  the  payment  and 
performance  bond  without  SBA's  guarantee 
or  suffer  default  in  fulfilling  tiie  bid  bond, 
which  could  result  in  claims  against  the 
surety  and  surety's  claim  against  SBA. 

26.5  Underwriting  Guidelines 

Underwriting  Guidelines  are  promulgated 
periodically,  in  SBA  Notice  format,  to  all 
Regional  Surety  Bond  Officers.  These 
guidelines  must  be  consulted  for  information, 
guidance  and  additional  underwriting 
considerations. 
fames  Abdnor, 
Administrator. 

Date:  April  20, 1988. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Bond  Guarantee 
assistance  for  Surety  Companies.) 
[FR  Doc.  88-19168  Filed  8-23-88;  8;45  am] 
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action:  Final  rule. 


summary:  This  amendment  will  remove 
the  transition  area  located  at  Carnegie, 
OK.  The  amendment  is  necessary  since 
the  proposed  standard  instrument 
approach  procedure  (SIAP)  to  the 
Carnegie  Municipal  Airport,  Carnegie, 
OK.  has  been  canceled,  thus  negating 
the  need  for  a  700-foot  transition  area. 
The  amendment  will  release  controlled 
airspace  established  for  the  SIAP. 
Coincident  with  this  amendment,  the 
airport  status  will  change  &om 
instrument  flight  rules  (IFR)  to  visual 
flight  rules  (WR). 

EFFECTIVE  DATE:  0901  UTC,  January  1, 
1969. 
FOR  FURTHER  INFORMATION  CONTACT 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  7619^- 
0530,  telephone  (817)  624-5561. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  24, 1987,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by 
removing  the  transition  area  located  at 
Carnegie,  OK  (53  FR  17724). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D,  dated  January  1, 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  removes 
the  transition  area  located  at  Carnegie, 
OK.  This  amendment  is  necessary  since 
the  proposed  SIAP  to  the  Carnegie 
Municipal  Airport  is  being  canceled.  The 
SIAP  was  to  have  been  based  on  a 
nondirectional  radio  beacon  (NOB)  to  be 
located  at  the  airport.  The  NDB  will  not 
be  installed  as  previously  planned: 
therefore,  cancellation  of  the  SIAP  and 
the  associated  700-foot  transition  area  is 
required.  Coincident  with  this  action, 
the  status  of  the  airport  will  change  from 
IFRtoVFR. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 


not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certiBed  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983):  14 
CFR  11.69. 

§71.181    [Amwidwi] 

2.  Section  71.181  is  amended  as 
follows: 

Carnegie,  OK  (Removed] 

Issued  in  Fort  Worth.  TX.  on  August  8, 
1968. 
Larry  L  Craig, 

Manager,  Air  Traffic  Division,  Southwest 

Region. 

[FR  Doc.  88-19132  Filed  8-23-88;  8:45  am] 
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14  CFR  Part  71 

(Airspace  Docket  No.  87-ASW-S7] 

Removal  of  Transition  Area;  Foraker, 
OK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  will  remove 
the  transition  area  located  at  Foraker, 
OK.  The  cancellation  of  the  standard 
instrument  approach  procedure  (SIAP) 
serving  the  McKinney  Ranch  Airport  has 
made  this  amendment  necessary.  The 
intended  e^ect  of  this  amendment  is  to 
return  that  controlled  airspace  no  longer 
required  due  to  cancellation  of  the  SIAP. 
Coincident  with  this  action,  the  status  of 
the  McKinney  Ranch  Airport  will 


change  from  instrument  flight  rules  (IFR) 
to  visual  flight  rules  (VFR). 

EFFECTIVE  DATE:  0901  UTC.  December 

15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530,  telephone  (817)  624-5561. 

SUPPLEMENTARY  INFORMATION: 

History 

On  April  14, 1988,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by 
removing  the  transition  area  located  at 
Foraker,  OK  (53  FR  14816). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D,  dated  January  1. 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will 
remove  the  transition  area  located  at 
Foraker,  OK.  The  cancellation  of  the 
existing  SIAP  to  the  McKinney  Ranch 
Airport,  thus  negating  the  need  for  a  700- 
foot  transition  area,  has  necessitated 
this  amendment.  The  intended  effect  of 
this  amendment  is  to  release  that 
controlled  airspace  no  longer  required 
due  to  cancellation  of  the  SLAP. 
Coincident  with  this  action,  the  status  of 
the  McKinney  Ranch  Airport  will 
change  from  IFR  to  VBR. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

Adoption  of  the  Amenflment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  48  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.a  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983);  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Fofakw.  OK  ptaoiovwl] 

bsued  in  Fort  Worth,  TX,  on  August  8. 
1988. 

LwryLCraig. 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  88-19133  Filed  8-23-88;  8:45  am) 

BUJJNQ  CODE  4t10-1S-«l 


14CFRPH171 


[Airspace  Docket  No.  SS-ASW-e] 

Revision  of  Transition  Arsa;  Attiens, 
TX 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


summary:  This  amendment  will  revise 
the  transition  area  located  at  Athens, 
TX.  The  development  of  a  new  VOR/ 
DME-A  standard  instrument  approach 
procedure  (SIAP)  to  the  Athens 
Municipal  Airport,  utilizing  the 
Frankston  Very  High  Frequency 
Omnidirectional  Radio  Range/Tactical 
Air  Navigation  (VORTAC),  and  the 
subsequent  cancellation  of  the  current 
NDB  RWY  35  SIAP  to  the  airport  when 
the  new  VOR/DME-A  becomes 
effective,  have  made  this  amendment 
necessary.  The  intended  effect  of  this 
amendment  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  the  new  VOR/DME-A  SIAP 
to  the  Athens  Municipal  Airport  and  to 
return  that  controlled  airspace  no  longer 
required  due  to  the  cancellation  of  the 
NDB  RWY  35  SIAP. 

EFFECTIVE  DATE:  0901  UTC.  January  12, 
1389. 


FOR  FURTHER  INFORMATION  CONTACT 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division. 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530,  telephone  (817)  624-5561. 
SUPPLEMENTARY  INFORMATION: 

History 

On  May  4, 1988,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by  revising 
the  transition  area  located  at  Athens, 
TX  (53  FR  17957). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  vmtten 
conunents  on  the  proposal  to  the  FAA 
No  conunents  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D,  dated  January  1, 
1988. 

The  Rule 

The  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will  revise 
the  transition  area  located  at  Athens, 
TX.  The  development  of  a  new  VOR/ 
DME-A  SIAP  to  the  Athens  Municipal 
Airport  utilizing  the  Frankston 
VORTAC,  and  the  subsequent 
cancellation  of  the  current  NDB  RWY  35 
SLAP  to  the  airport,  when  the  new  VOR/ 
DME-A  SIAP  becomes  effective,  have 
necessitated  this  amendment.  The 
existing  controlled  airspace  developed 
for  the  SIAP  serving  the  Lochridge 
Ranch  Airport  will  not  be  changed.  The 
intended  effect  of  this  amendment  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  new  VOR/DME-A 
SLAP  to  the  Athens  Mimicipal  Airspace, 
to  return  that  controlled  airspace  no 
longer  required  due  to  the  cancellation 
of  the  NDB  RWY  35  SIAP  to  the  Athens 
Municpal  Airport,  and  provide  adequate 
controlled  airspace  to  aircraft  executing 
the  SLAP  serving  the  Lochridge  Ranch 
Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoHcies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 


traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  wall  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.88. 

§71.181    Amended] 

2;  Section  71.181  is  amended  as 

follows: 

Athens,  TX  [ReviMd] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  %trithin  a  e^-mile 
radius  of  the  Athens  Municipal  Airport 
(latitude  32*09'43"  N.,  longitude  95*49'40"  W.), 
and  within  2  miles  each  side  of  the  289* 
radial  of  the  Frankston  VOR  (latitude 
32'04'28"  N.,  longitude  95*31'50"  W.), 
extending  from  the  6.5-mile  radius  area  to  9 
miles  east  of  the  Athens  Municipal  Airport 
and  within  an  8.5-niile  radius  of  the  Lochridge 
Ranch  Airport  (latitude  31'59'21"  N., 
longitude  %'S7'03"  W.),  and  witiiin  4.5  miles 
each  side  of  the  356*  bearing  of  the  Lochridge 
Ranch  NDB  (latitude  32*03'48"  N^  longitude 
95'57'27"  W.),  extending  from  the  8.5-mile 
radius  area  to  10.5  miles  north  of  the 
Lochridge  Ranch  NDB. 

Issued  in  Fort  Worth,  TX,  on  August  8, 
1988. 

Larry  L.  Craig. 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  88-19134  Filed  8-23-88;  8:45  am] 

BIUJNQ  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  87-ASW-66] 

Revision  of  Transition  Area; 
Brownwood,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  will  revise 
the  transition  area  located  at 
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Brownwood,  TX.  The  development  of  a 
new  standard  instrument  approach 
procedure  (SIAP)  to  Runway  35  at  the 
Brownwood  Municipal  Airport,  utilizing 
the  Brownwood  Very  High  Frequency 
Omnidirectional  Radio  Range  (VOR), 
has  made  this  amendment  necessary. 
The  intended  effect  of  this  amendment 
is  to  provide  adequate  controlled 
airspace  for  aircraft  executing  all  SIAP's 
serving  the  airport. 

EFFECTIVE  DATE:  0901  UTC,  September 
22,1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530.  telephone  (817)  624-5561. 
SUPPLEMENTARY  INFORMATION: 

History 

On  April  21, 1988,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by  revising 
the  transition  area  located  at 
Brownwood,  TX  (53  FR 16291). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  comments  on 
the  proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Except  for  editorial  changes,  this 
amendment  is  that  proposed  in  the 
notice.  Section  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6D,  dated 
January  1. 1988. 

The  Rule 

The  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will  revise 
the  transition  area  located  at 
Brownwood,  TX.  The  development  of  a 
new  SIAP  to  Runway  35  at  the 
Brownwood  Municipal  Airport,  utilizing 
the  Brownwood  VOR,  has  necessitated 
this  amendment.  The  existing  700-foot 
transition  area  will  remain  the  same,  but 
a  new  arrival  extension  will  be  added 
south  of  the  airport.  The  intended  effect 
of  this  amendment  is  to  provide 
adequate  controlled  airspace  for  aircraft 
executing  all  SIAP's  now  serving  the 
Brownwood  Municipal  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a].  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.68. 

$71,181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Brownwood,  TX  [Revisad] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.5-tnile 
radius  of  the  Brownwood  Municipal  Airport 
(latitude  31*47'37"  N..  longitude  98*57'22"  W.) 
and  within  5.5  miles  each  side  of  the  179' 
radial  of  the  Brownwood  VOR  (latitude 
31*53'33"  N..  longitude  98°57'26"  W.). 
extending  from  the  B.S-miles  radius  area  to  16 
miles  south  of  the  Brownwood  Municipal 
Airport 

Issued  in  Fort  Worth.  TX.  on  August  8, 
1988. 

Lany  L.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 

Region. 

(FR  Doc.  88-19135  Filed  8-23-88;  8:45  am] 

Buxmo  cooe  mio-is-m 


14  CFR  Part  71 

[Airspace  Docket  No.  e8-ASO-6] 

Designation  of  Transition  Area, 
Jasper,  Georgia. 

aoency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  designates 
the  Jasper,  Georgia,  transition  area  to 
accommodate  instrument  flight  rule 
(IFR)  operations  at  the  Pickens  County 
Airport.  This  action  lowers  the  base  of 


controlled  airspace  from  1,200  to  700  feet 
above  the  surface  in  the  vicinity  of  the 
airport.  An  instrument  approach 
procedure  has  been  developed  to  serve 
the  airport  and  the  controlled  airspace  is 
required  for  protection  of  IFR 
aeronautical  operations.  Due  to 
mountainous  terrain,  north,  east,  and 
southwest  of  the  airport,  the  transition 
area  is  enlarged  to  acconunodate 
departing  IFR  aircraft. 

effective  date:  0901  u.t.c.,  September 
22, 1988. 

FOR  further  information  contacr 

James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Adminisb-ation,  P.O.  Box  20636,  Atianta. 
Georgia  30320;  telephone:  (404)  763-7646. 

SUPPLEMENTARY  INFORMATION: 

History 

On  July  12, 1988,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to 
designate  the  Jasper.  Georgia,  transition 
area  (53  FR  26275).  This  proposed  action 
was  for  the  purpose  of  providing 
additional  controlled  airspace  to 
accommodate  a  new  instrument 
approach  procedure  under  development 
for  the  Pickens  County  Airport. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.6D 
dated  January  4, 198a 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  designates 
the  Jasper.  Georgia,  transition  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  transition  area. 

Adoption  of  the  Amendment 

I      Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Public  Law  97-449.  lanuary  12. 
1983);  14  CFR  11.88. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Jasper,  Georgia  (New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  18.5-mile 
radius  of  PIdcens  County  Airport  (Lat 
34*2r09"N.  Long.  84*2r25"W).  excluding 
those  portions  that  coincide  with  the  Dalton 
and  Rome,  Georgia,  transition  areas. 

Issued  in  East  Point  Georgia,  on  August  12, 
198a 

WlDiamaWood. 

Acting  Manager.  Air  Traffic  Division. 
Southern  Regjoa. 

[PR  Doc  88-10130  Filed  8-23-88;  8:45  am] 

BIUJNQ  CODE  4S10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  87-ASW-56] 

Revision  of  Transition  Area:  Brenham, 
TX 

aoency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  will  revise 
the  transition  area  located  at  Brenham, 
TX.  TTie  development  of  a  new  standard 
instnunent  approach  procedure  (SLAP) 
to  the  Brenham  Municipal  Airport, 
utilizing  the  College  Station  Very  High 
Frequency  Omni^rectional  Radio 
Range/Tactical  Air  Navigation 
(VORTAC),  has  made  this  amendment 
necessary.  The  intended  effect  of  this 
amendment  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executmg  all  SIAP's  serving  the  airport. 
EFFECTIVE  DATE:  0901  u.t.c,  February  6. 
1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
Southwest  Region,  Department  of 


Transportation.  Federal  Aviation 
Administi'ation,  Fort  Worth,  TX  76193- 
0530,  telephone  (817)  624-5561. 

SUPPLEMENTARY  INFORMATION: 
History 

On  April  21, 1988,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  {14  CFR  Part  71)  by  revising 
the  transition  area  located  at  Brenham, 
TX  (53  FR  16290). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D,  dated  January  1, 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will  revise 
the  transition  area  located  at  Brenham, 
TX.  The  development  of  a  new  SIAP  to 
the  Brenham  Municipal  Airport,  utilizing 
the  College  Station  VORTAC,  has 
necessitated  this  amendment.  The 
transition  area  will  increase  from  the 
present  5-mile  radius  of  the  airport  to  a 
6.5-mile  radius  of  the  airport.  The 
existing  northwest  arrival  extension  will 
remain  the  same.  The  intended  effect  of 
this  amendment  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  all  SIAFs  now  serving  the 
airport 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significimt  rule"  under  EKDT 
Regu'atory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
::npact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

list  of  Subjects  in  14  CFR  Part  7 

Aviation  safety,  transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 


Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a].  1510: 
Executive  Order  10654:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.69. 

§71.1181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Brenham,  TX  [Revised] 

That  airspace  extending  upwrd  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Brenham  Municipal  Airport 
(latiUide  aClS'OO"  N.,  longitude  96'2225"  W.) 
and  within  3  miles  each  side  of  the  341' 
bearing  from  the  Breuham  NDB  (latitude 
30'13'20"  N,  longinide  96'22'22"  W), 
extending  from  the  6.5-mile  radius  area  to  8 
miles  northwest  of  the  Brenham  Municipal 
Airport. 

Issued  in  Fort  Worth,  TX.  on  August  8. 
1988. 

Larty  L.  Craig, 

Manager,  Air  Traffic  Division.  Southwest 
Region. 

(FR  Doc.  88-19131  Filed  8-23-88:  8:45  am] 

BILUNG  CODE  4»10-ia-ll 


14  CFR  Part  71 

(Airspace  Docket  No.  87-ASW-59] 

Revision  of  Transition  Area:  San 
Marcos,  TX 

agency:  Federal  Aviation 
Administi-ation  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  will  revise 
the  transition  area  located  at  San 
Marcos,  TX.  The  development  of  a  new 
standard  instrument  approach 
procedure  (SIAP)  to  the  Lockhart 
Municipal  Airport  Lockhart  TX, 
utilizing  the  Austin  Very  High 
Frequency  Omnidirectional  Radio 
Range/Tactical  Air  Navigation 
(VORTAC),  has  made  this  amendment 
necessary.  The  intended  effect  of  this 
amendment  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  this  new  SIAP.  Coincident 
with  this  action,  the  status  of  the 
Lockhart  Municipal  Airport  will  change 
from  visual  flight  rules  (VFR)  to 
instrument  flight  rules  (IFR). 

EFFECTIVE  DATE:  0901  u.t.c,  December 
15,1988. 
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FOR  FURTHER  INFORMATION  CONTACT. 

Bruce  C.  Beard.  Airspace  and 
Procedures  Branch.  Air  Traffic  Division, 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530,  telephone  (817)  624-5561. 
SUPPLEMENTARY  INFORMATION: 

History 

On  May  6. 1988,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by  revising 
the  transition  area  located  at  San 
Marcos,  TX  (53  FR  17958). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D,  dated  January  1. 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will  revise 
the  transition  area  located  at  San 
Marcos.  TX.  The  development  of  a  new 
SIAP  to  the  Lockhart  Municipal  Airport, 
utilizing  the  Austin  VORTAC.  has 
necessitated  this  amendment.  This 
amendment  will  expand  the  existing  San 
Marcos,  TX,  Transition  Area  to  include 
the  Lockhart  Municipal  Airport.  The 
intended  e^ect  of  this  amendment  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  new  SIAP  to  the 
Lockhart  Municipal  Airport.  Coincident 
with  this  action,  the  status  of  the 
Lockhart  Municipal  Airport  will  change 
from  VFR  to  IFR. 

The  FAA  has  determined  that  this 
regulations  only  involves  an  established 
body  of  technical  regulation  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "sigr.incant  rule"  under  DOT 
Regulator^'  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjecto  in  14  CFR  Part  71 

Aviation  safety,  transition  areas. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.69. 

§  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

San  Marcos,  TX  (Amended) 

By  adding  to  the  end  of  the  legal 
description:  and  within  a  6.5-mile  radius  of 
the  Lockhart  Municipal  Airport  (latitude 
29°50'58"  N.,  longitude  97°40'20"  W.) 

Issued  in  Fort  Worth,  TX,  on  August  8, 
1988. 

Lairy  L  Craig, 

Manager.  Air  Traffic  Division,  Southwest 

Region. 

(FR  Doc.  88-19136  Filed  8-23-88;  8:45  am] 

BILUNG  CODE  4910-19-M 


14  CFR  Part  75 

[Airspace  Docket  No.  88-AGL-2] 

Alteration  of  Jet  Route— OH 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Correction  to  Hnal  rule. 

summary:  This  action  corrects  the 
alignment  of  Jet  Route  j-186  located  in 
the  vicinity  of  Appleton,  OH.  Restricted 
Areas  R-5503  A  and  B  have  been 
relocated  eastward  and  the  alignment  of 
J-186  must  be  realigned  via  an  east 
dogleg  to  ensure  adequate  separation 
from  military  aircraft  operations  within 
the  restricted  areas.  This  action  realigns 
J-188  to  improve  air  safety  in  that  area. 

EFFECTIVE  DATE:  0901  u.t.c,  October  20, 
1988. 

FOR  further  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace — Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9250. 


SUPPLEMENTARY  INFORMATION: 
History 

Federal  Register  Document  88-14938, 
published  on  July  5, 1988,  described  the 
realignment  of  J-186  in  part  as  a  direct 
route  between  Appleton,  OH,  and 
Snowbird.  TN  (53  FR  25143).  The 
relocation  of  Restricted  Areas  R-5503  A 
and  B  eastward  allows  only  2.51 
nautical  miles  from  J-186.  This  action 
will  realign  that  jet  route  via  an  east 
dogleg,  which  allows  4.26  nautical  miles 
from  R-5503  A  and  B.  This  action 
improves  safety  for  that  jet  route 
segment. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety,  jet  routes. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Federal  Register 
Document  88-14938,  as  published  in  the 
Federal  Register  on  July  5, 1988  (53  FR 
25143).  is  corrected  to  read  as  follows. 

PART  75— ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348{a},  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12. 1983);  14 
CFR  11.69. 

§75.100    [Amended] 

2.  Section  75.100  is  amended  as 
follows: 

1-186  (Revised) 

From  Toccoa,  GA;  Snowbird,  TN;  INT 
Snowbird  007°  and  Appleton,  OH,  183° 
radials;  to  Appleton. 


Issued  in  Washington.  D.C.,  on  August  11. 
1988. 

Sheloino  Wugalter, 

Acting  Manager.  Airspace— Rules  and 

Aeronautical  Information  Division. 

[FR  Doc.  88-19129  Filed  8-23-88:  8:45  am] 

BIUJMQ  CODE  4t1<>-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 

[Docket  No.  87F-0164] 

indirect  Food  Additives:  Polymers 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA]  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  a  polyaramide  identified 
as  2,4-diaminobenzenesulfonic  acid, 
calcium  salt  (2:1),  polymer  with  1,3- 
benzenediamine,  1.3-ben2enedicarbonyl 
dichloride,  and  1,4-benzenedicarbonyl 
dichloride  as  a  polymer  membrane 
forming  the  food-contact  surface  of  a 
semipermeable  membrane  for  repeated 
use  in  contact  with  food.  This  action 
responds  to  a  petition  filed  by  E.I.  du 
Pont  de  Nemours  &  Co.,  Inc. 
dates:  Effective  (August  24. 1988); 
written  objections  and  requests  for  a 
hearing  by  September  23, 1988. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  H.  White,  Center  for  Food  and 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington.  DC  20204.  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  June  15, 1987  (52  FR  22686),  FDA 
announced  that  a  petition  (FAP  7B3972) 
had  been  filed  by  E.I.  du  Pont  de 
Nemours  &  Co.,  Inc.,  1007  Market  St., 
Wilmington,  DE  19898,  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of  a 
polyaramide  identified  as 
benzenesulfonic  acid,  2,4-diamino-, 
calcium  salt  (2:1),  polymer  with  1,3- 
benzenediamine,  1,3-benzenedicarbonyl 
dichloride,  and  1,4-benzenedlcarbonyl 
dichloride  as  a  polymer  membrane 
forming  the  food-contact  surface  of  a 
semipermeable  membrane  for  repeated 
use  in  contact  with  food. 


FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  polyaramide  is  safe 
for  food-contact  use.  Tlierefore,  the 
agency  is  revising  paragraph  (a)  of  21 
CFR  177.2550  to  include  an  entry  that 
identifies  the  polyaramide  and 
prescribes  a  maximum  weight  level  for 
its  safe  use  in  contact  with  food.  FDA 
has  modifed  the  name  of  the  substance 
from  that  which  appeared  in  the  filing 
notice  to  reflect  accepted  terminology. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  docimients 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  docimients 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  has  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Pohcy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  23, 1988  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 


shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  Part  177  is  amended 
as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
Part  177  continues  to  read  as  follows: 

Authority:  Sees.  201(8).  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8),  348);  21 
CFR  5.10  and  5.61. 

2.  Section  177.2550  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§  177.2S50    Reverse  osmosis  membrsnes. 

•        •        *        *        * 

(a)  •  •  * 

(3)  For  the  purpose  of  this  section,  the 
reverse  osmosis  membrane  consists  of  a 
polyaramide  identified  as  2,4- 
diaminobenzenesulfonic  acid,  calcium 
salt  (2:1)  polymer  with  1,3- 
benzenediamine,  1,3-benzenedicarbonyl 
dichloride,  and  1,4-benzenedicarbonyl 
dichloride  (CAS  Reg.  No.  39443-76-0). 
The  membrane  is  the  food  contact 
surface  and  may  be  applied  as  a  film  on 
a  suitable  support.  Its  maximum  weight 
is  512  milligrams  per  square  decimeter 
(33  milligrams  per  square  inch). 

Dated:  August  11. 1988. 
Richard  I.  Ronk, 

A  cting  Director,  Cen  ter  for  Food  Safety  and 

Applied  Nutrition. 

[FR  Doc.  88-19194  Filed  8-23-88:  8:45  am] 

BILUiM  CODE  41MMI1-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  646 

[FHWA  Docket  No.  85-4,  Notkw  Na  2] 

Railroad-Highway  Projects 

agency:  Federal  Highway 
Administation  (FHWA).  DOT. 
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action:  Final  rule. 


summary:  The  FHWA  is  amending  its 
regulation  prescribing  policies  and 
procedures  for  advancing  Federal-aid 
and  direct  Federal  highway  projects 
involving  railroad  facilities.  The  final 
rule  clarifies  existing  FHWA  policy  on 
participation  with  Federal-aid  highway 
funds  in  providing  specified  horizontal 
and  vertical  clearances  for  railroad 
overpass  and  underpass  structures  at 
highways. 

EFFECTIVE  DATE:  October  24, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
James  A.  Carney,  Office  of  Engineering, 
202-366-4652:  or  Michael ).  Laska,  Office 
of  Chief  Counsel,  202-366-1383;  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA's  current  regulation  prescribing 
policies  and  procedures  for  advancing 
Federal-aid  highway  projects  is 
contained  in  23  CFR  Part  646,  Subpart  B. 
Within  S  046.212  reference  is  made  to 
eligibiUty  criteria,  periodically  agreed  to 
between  the  FHWA,  the  highway 
community,  and  the  railroad  industry, 
that  determine  the  extent  Federal-aid 
funds  may  participate  in  the  costs  of 
providing  certain  horizontal  and  vertical 
clearances  for  both  highway  bridges 
over  railroads  and  railroad  bridges  over 
highways.  The  specific  clearance 
eligibility  criteria  have  not  been 
included  in  the  existing  regiilation,  but 
rather,  have  been  published  in 
Attachment  1  to  Volume  6,  Chapter  6, 
Section  2,  Subsection  1,  Railroad- 
Highway  Projects,  of  the  Federal-Aid 
Highway  Program  Manual. 

The  clearance  eligibility  criteria  are 
used  by  the  FHWA  to  help  establish 
limits  for  which  Federal-aid  highway 
funds  can  be  used  to  pay  for  certain 
clearance  design  features  for  bridges 
between  highways  and  railroads.  The 
criteria  generally  refiect  clearance 
standards  that  the  railroad  industry  has 
adopted  for  its  own  use.  Some  latitute  is 
provided  so  that  bridges  may  be 
properly  designed  to  reflect  special 
conditions  of  individual  sites. 

Background 

On  February  20. 1985,  the  FHWA 
issued  a  notice  of  proposed  rulemaking 
(NPRM)  published  at  50  FR  7067,  FHWA 
Docket  No.  85-4.  Its  purpose  was  to 
propose  amendments  to  FHWA's 
regulation  prescribing  policies  and 
procedures  for  advancing  Federal-aid 
and  direct  Federal  highway  projects 
involving  railroad  facilities.  The  FHWA 
proposed  to  include  the  clearance 


eligibility  criteria  within  the  regulation. 
In  doing  so,  it  proposed  to  adopt  many 
of  the  clearance  eligibility  criteria  that 
the  FHWA  was  currently  using  although 
some  modifications  were  presented.  By 
soliciting  public  comments  and 
publishing  the  clearance  provisions  as 
an  appendix  to  the  existing  regulation, 
current  FHWA  policy  would  be  clarified 
and  a  more  uniform  and  up-to-date 
description  of  clearance  eligibility 
criteria  would  be  presented. 

Discussion  of  CommsDts  and  Revisions 

There  were  23  comments  to  the 
docket:  15  from  State  highway  agencies, 
four  fit}m  local  highway  authorities, 
three  fi'om  railroad  companies,  and  one 
from  the  Association  of  American 
Railroads  (AAR). 

General  Comments 

Five  State  highway  agencies 
specifically  stated  their  endorsement  of 
the  overall  requirements.  Additionally, 
several  other  State  highway  agencies 
and  one  railroad  presented  generally 
favorable  comments  on  most  topics  and 
raised  only  a  few  minor  issues. 

Two  State  highway  agencies  did 
indicate  opposition  to  the  overall 
proposed  requirements  unless  there  was 
some  indication  that  the  railroad 
industry  would  accept  the  criteria.  The 
AAR  also  endorsed  the  idea  of  the 
highway  and  railroad  conununities 
reaching  agreement  on  the  various 
criteria. 

In  response  to  these  comments  the 
FHWA  asked  the  Joint  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO)/ 
AAR  Committee  to  reach  mutual 
agreement  on  the  clearance 
requirements.  The  Joint  Committee 
agreed  to  undertake  this  task  and  in  a 
November  21, 1986,  letter  to  the  FHWA 
presented  a  proposal  to  revise  the 
clearance  eligibility  criteria  to  rely  more 
upon  individual  railroad  standards  and 
practices.  The  proposal  recommended 
significant  changes  to  the  dimensions  of 
lateral  clearances  that  would  in  effect 
lengthen  a  typical  overcrossing  structure 
by  16  feet.  The  proposal  also 
recommended  additional  vertical 
clearances  for  rail  routes  that  carry  30 
miUion  tons  or  more  armually  because 
these  routes  would  be  apt  candidates  for 
future  electrification.  These 
recommendations  are  discussed  in  more 
detail  under  the  separate  headings  that 
follow.  It  is  noted  that  in  response  to  the 
Joint  Committee  recommendations,  the 
FHWA  by  letter  of  January  8, 1987, 
requested  more  information  from  the 
Committee  to  clarify  and  support  its 
proposed  changes.  No  response  from  the 


Committee  providing  this  information 
was  received. 

Another  general  comment  regarded 
the  statement  in  the  preamble  to  the 
NPRM  that  the  economic  impact  of  the 
regulation  is  minimal.  A  State  highway 
agency  objected  to  this  statement.  The 
statement  was  made  in  Hght  of  the 
overall  highway  program  and  the 
economic  impacts  of  this  action.  Taken 
in  this  context,  the  impacts  are  minimal 
and  an  extensive  economic  evaluation 
study  is  not  necessary. 

Three  other  commenters  (local 
highway  authorities)  made  general 
statements  on  the  application  of  the 
eligibility  criteria.  In  response  to  these 
comments  the  FHWA  wants  to  clarify 
that  the  horizontal  and  vertical 
clearance  eligibility  provisions  are 
solely  for  the  purpose  of  providing 
hmitation  on  the  extent  of  Federal-aid 
participation.  While  the  clearances  are 
patterned  after  accepted  industry 
practices,  there  is  no  intent  to  establish 
them  as  standards  or  rigid  criteria  for 
the  design  of  structures.  Judgment  may 
warrant  greater  clearances  under 
special  circumstances  and  these  will  be 
reviewed  on  a  case-by-case  basis. 

Another  concern  was  the  application 
of  the  clearance  eligibility  criteria  to 
reconstruction  or  rehabilitation  of 
existing  structures.  The  FHWA  policy 
established  in  this  final  rule  applies  to 
the  initial  design  of  new  structures.  It  is 
not  the  intent  of  this  rule  to  require 
adherence  to  the  clearance  limits  on 
bridge  reconstruction  or  rehabilitation 
projects.  In  such  cases  clearances  are  a 
matter  for  case-by-case  analysis 
considering  the  extent  of  the  structural 
reconstruction  and  the  social,  economic 
and  environmental  impacts  of  obtaining 
specified  clearances. 

Lateral  Gaometrics 

Existing  FHWA  participation  policy 
basically  sets  fixed  lateral  clearance 
dimensions  that  apply  to  all  Federal-aid 
bridge  projects  regardless  of  site 
conditions.  The  final  rule  sets  out  the 
limits  of  participation  for  normal 
situations.  However,  as  proposed  in  the 
NPRM  and  adopted  in  the  final  rule,  the 
States  will  also  have  the  flexibihty  to 
justify  greater  lateral  clearance 
dimensions  for  Federal  participation 
where  justified  to  meet  special 
conditions  at  individual  bridge  sites. 
The  clear  intent  of  this  rxde  is  to  provide 
Federal-aid  funding  for  bridge  designs 
which  address  site  conditions  in  accord 
with  standard  and  generally  accepted 
bridge  engineering  procedures  and 
practices. 

Only  two  State  highway  agencies 
objected  to  the  increased  flexibility 
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provided  by  the  NPRM,  mainly  because 
they  envision  this  would  result  in 
additional  conflicts  with  the  railroads 
over  deciding  what  offsets  are 
appropriate  at  specific  locations. 
Another  State  highway  agency  also  felt 
that  this  section  would  result  in  delays 
as  the  railroads  will  generally  insist  on 
greater  clearances.  One  railroad 
endorsed  the  NPRM  on  this  topic.  Two 
other  railroads  presented  arguments  as 
to  why  they  should  be  entiUed  to  greater 
lateral  clearances  on  a  routine,  system- 
wide  basis.  The  FHWA  recognizes  that 
additional  flexibility  may  create  more 
conflicts  between  the  States  and  the 
railroads.  However,  the  flexibility 
should  allow  proper  engineering  design 
decisions  to  be  made  at  each  bridge  site 
considering  the  unique  conditions  at  the 
particular  location,  llie  design  should 
not  be  constrained  by  rigid  application 
of  clearance  criteria  promulgated  to 
limit  Federal-aid  participation. 

The  Joint  AASHTO/AAR  Committee 
reconunended  that  the  20-foot  lateral 
dimension  to  face  of  slope  be  measured 
from  a  point  4  feet  below  the  lowest  rail. 
Its  recommendation  is  based  on  the  fact 
that  the  current  measurement  of  20  feet 
of  lateral  clearance  to  face  of  slope  from 
top  of  lowest  rail  created  a  drainage 
problem  in  the  ballast  when  the  cross- 
section  is  built  with  these  dimensions. 

Application  of  the  Committee's 
recommendation  to  a  typical  separation 
structure  would  result  in  additional  span 
length  of  8  feet  on  each  end  of  the 
structure  (assumes  use  of  a  2:1 
embankment  slope).  While  the 
additional  length  could  be 
accommodated  in  many  designs  there 
would  be  some  additional  cost 
(estimated  to  be  approximately  $30,000 
to  $40,000  per  bridge).  Considering  this 
added  cost  and  the  fact  that  the  final 
rule  being  adopted  allows  for  greater 
lateral  clearance  at  individual  structure 
locations  to  allow  for  drainage  or 
special  conditions  such  as  heavy  snow, 
the  Committee  recommendation  is  not 
adopted  as  a  general  policy  for 
participation  in  all  structures. 

Under  the  final  rule,  lateral  clearances 
greater  than  the  20-foot  distance  must  be 
justified  by  the  railroad.  The  fact  that  a 
railroad  has  a  policy  or  practice  of 
routinely  providing  lateral  clearances 
greater  than  20  feet  does  not,  in  itself, 
provide  adequate  justification  for  using 
Federal-aid  funds  for  providing  these 
greater  lateral  clearances  for  a 
railroad's  structures  on  Federal-aid 
projects.  Rather,  it  is  expected  the 
justification  will  be  based  on  an 
examination  of  the  specific  needs  and 
requirements  of  an  individual  site.  The 
final  rule  should  provide  for  designs 


adequate  to  properly  address  individual 
site  conditions.  Should  a  railroad  desire 
additional  clearances  other  than 
necessary  to  meet  these  site  conditions, 
such  additional  costs  are  not  eligible  for 
Federal-aid  funding. 

The  Committee  also  recommended 
that  the  reference  to  2:1  embankment 
slope  as  a  standard  be  removed.  The 
FHWA  agrees  and  this  reference  is  not 
included  in  the  final  rule.  However,  it  is 
noted  that  regardless  of  the 
embankment  slope  used,  the  extent  of 
Federal-aid  participation  is  still 
governed  by  the  horizontal  clearance 
criteria  established  in  the  final  rule. 

A  railroad  and  two  State  highway 
agencies  noted  that  the  minimum 
American  Railway  Engineering 
Association  (AREA)  clearance  to  an 
obstruction  was  revised  from  8  feet  to  9 
feet.  The  final  rule  reflects  this  revision. 
Several  commenters  noted  that  railroads 
were  routinely  using  designs  in  which 
the  piers  were  placed  beyond  the  toe  of 
the  backslope  which  resulted  in  greater 
than  9-foot  clearances.  There  was  a 
concern  as  to  whether  the  FHWA  would 
participate  in  the  costs  of  such  designs. 
It  is  FHWA's  intent  under  this  provision 
of  the  final  rule  to  recognize  and 
encourage  the  use  of  greater  clearances 
to  piers  and  the  final  rule  recommends 
that  piers  typically  be  placed  beyond 
the  (frainage  ditches. 

Vertical  Clearances  (Nonelectiified) 

For  the  most  part,  the  proposed  23- 
foot  criterion  was  acceptable  to  the 
commenters.  However,  several 
commenters  noted  the  possible  need  for 
additional  clearance  (6  to  12  inches)  for 
future  ballasting.  It  is  FHWA's  beUef 
that  the  23-foot  dimension  includes 
some  allowance  for  future  ballasting 
which  should  be  sufficient.  There 
appears  to  be  no  compelling  reason  at 
this  time  to  provide  added  vertical 
clearance  for  additional  future 
ballasting. 

The  Joint  AASHTO/AAR  Committee 
recommended  that  clearances  greater 
than  23  feet  be  allowed  when  standard 
railroad  clearance  practices  would 
warrant.  The  FHWA  prefers  to  establish 
uniform  criteria  for  participation  limits 
that  can  be  applied  nationwide  and  the 
final  rule  incorporates  this  concept. 
However,  in  recognition  that  operational 
or  other  special  site  characteristics 
could  justify  increased  clearances, 
provision  is  made  for  such  on  a  case-by- 
case  basis. 

Vertical  Clearance  (Electrification) 

Several  States  endorsed  the  proposal 
to  return  to  the  pre-1977  criteria. 
However,  three  western  States  raised 
the  issue  that  the  justification  may  be 


difficult  to  secure  fix>m  the  railroads. 
When  this  happens,  the  States  feel  they 
may  be  held  hostage  to  railroad 
demands  with  the  State  likely  having  to 
pay  for  the  added  costs  of  additional 
clearance  in  order  to  be  able  to  advance 
a  project. 

One  railroad  indicated  it  favored  the 
tonnage  criterion  but  could,  if  required, 
furnish  the  information  needed  for  the 
pre-1977  criteria.  The  AAR  strongly 
objected  to  returning  to  the  older  criteria 
and  felt  the  tonnage  standard  should  be 
retained  since  it  was  estabUshed  after 
extensive  discussions  between  the 
States,  DOT,  and  the  railroads. 

The  Joint  AASHTO/AAR  Committee 
also  recommended  use  of  system  or 
route  designations  based  on  Tninimnm 
annual  gross  tonnage  of  30  million  tons 
as  a  basis  for  approving  vertical 
clearances  in  excess  of  23  feet.  The 
Committee  recommended  this  criterion 
because  such  routes  are  the  likely 
candidates  for  future  electrification. 

Recent  experience  indicates  that  very 
few  railroads  are  seriously  considering 
plans  to  electrify  major  routes  because 
of  the  very  high  costs  for  providing  the 
power  and  revamping  equipment  The 
use  of  a  system  carrying  a  certain 
aimual  gross  tonnage  as  a  minimum 
criterion  for  providing  additional 
clearance  based  on  the  eventual 
electrification  does  not  appear 
warranted  at  this  time.  TTie  FHWA 
analyzed  several  systems  or  rail  lines 
which  have  been  reported  as  carrying  in 
excess  of  30  million  gross  tons  annually 
and  found  considerable  discontinuities. 
The  data  upon  which  the  routes  are 
identified  is  ciurentiy  out  of  date  and 
would  be  difficult  to  maintain  on  a 
systematic  basis  with  current  reporting 
procedures.  The  FHWA  has  not  been 
able  to  determine  the  potential  for 
electrification  as  a  function  of  tonnage. 

Therefore,  the  FHWA  will  rely  on  an 
individual  rail  system  or  route 
justification  to  support  clearances  in 
excess  of  23  feet  for  electrification. 
Under  this  process  a  railroad  may 
establish  a  rail  route  as  a  candidate  for 
electrification  by  developing  a  specific 
plan  to  accomplish  the  electrification. 
The  plan  should  clearly  identify  those 
rail  routes  to  be  electrified  and  the 
proposed  time  schedule  for 
implementing  the  plan.  It  must  be  a 
formal  railroad  plan  adopted  by  the 
railroad  as  a  clear  and  positive 
expression  of  its  intent  to  electrify  the 
route  in  question.  The  period  of  time  for 
electrification  is  not  spelled  out 
However,  it  should  be  reasonable  and 
within  acceptable  business  planning 
parameters.  It  is  recognized  that  such  a 
plan  is  not  considered  to  be  a  binding 
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commitment  by  a  railroad  as  conditions 
often  change  and  cannot  be  predicted 
with  complete  accuracy. 

In  the  future  if  electrification  becomes 
more  certain  or  its  potential  more  clear, 
the  FHWA  will  consider  revising  its 
policy. 

Structure  Width 

The  primary  issue  raised  was  that  the 
clearance  width  should  be  updated  to 
the  latest  AREA  requirement  of  9  feet. 
The  final  rule  incorporates  the  9-foot 
dimension. 

Other  Issues 

The  docket  conunenters  mentioned 
certain  issues  such  as  cost  sharing, 
pedestrian  fencing,  and  other  items, 
most  of  which  are  beyond  the  scope  of 
the  present  rulemaking  activity.  None  of 
these  issues  are  considered  to  be  of  such 
magnitude  to  require  further  action  as 
part  of  this  effort. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
document  is  neither  a  major  rule  under 
Executive  Order  12291  nor  a  significant 
regulation  under  DOT  regulatory 
procediu-es.  The  economic  impact  of  this 
rulemaking  has  been  found  to  be 
minimal.  The  revisions  are  generally 
incorporating  existing  policy  into  the 
regulation.  Accordingly,  a  full  regulatory 
evaluation  is  not  required.  For  these 
reasons  and  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.] 

List  of  Subjects  in  23  CFR  Part  646 

Grant  programs — transportation, 
Highways  and  roads.  Railroads. 

In  consideration  of  the  foregoing,  Part 
646,  Subpart  B  to  Chapter  I  of  Title  23, 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below. 


Issued  on  August  18. 1988. 
Lowell  B.  lackson. 

Deputy  Administrator. 

PART  646— RAILROADS 

Subpart  B--RaHroad-Higtmay  Projects 

1.  The  authority  citation  for  Part  648  is 
revised  to  read  as  follows: 

Authority:  23  U.S.C.  109(e),  120(d).  13a  315 
and  405;  49  CFR  1.48(b). 

2.  In  S  646.212,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

§646^12    Federal  ttwra. 

(a)  *  *  * 

(3)  The  Federal  share  of  the  cost  of  a 
grade  separation  project  shall  be  based 
on  the  cost  to  provide  horizontal  and/ or 
vertical  clearances  used  by  the  railroad 
in  its  normal  practice  subject  to 
limitations  as  shown  in  the  Appendix  or 
as  required  by  a  State  regulatory 
agency. 


Appendix  to  Subpart  B  [Added] 

3.  Part  646,  Subpart  B  is  amended  by 
adding  an  Appendix  to  read  as  follows: 

Appendix  to  Subpart  B — Horizontal  and 
Vertical  Clearance  Provisions  for 
Overpass  and  Underpass  Structures 

The  following  implements  provisions 
of  23  CFR  646.212(a)(3). 

a.  Lateral  Geometries.  A  cross  section 
with  a  horizontal  distance  of  20  feet, 
measured  at  right  angles  from  the 
centerline  of  track  at  the  top  of  rails,  to 
the  face  of  the  embankment  slope,  may 
be  approved.  The  20-foot  distance  may 
be  increased  at  individual  structiue 
locations  as  appropriate  to  provide  for 
drainage  if  justified  by  a  hydraulic 
analysis  or  to  allow  adequate  room  to 
accommodate  special  conditions,  such 
as  where  heavy  and  drifting  snow  is  a 
problem.  The  railroad  must  demonstrate 
that  this  is  its  normal  practice  to 
address  these  special  conditions  in  the 
manner  proposed.  Additionally,  this 
distance  may  also  be  increased  up  to  8 
feet  as  may  be  necessary  for  off-track 
maintenance  equipment,  provided 
adequate  horizontal  clearance  is  not 
available  in  adjacent  spans  and  where 
justified  by  the  presence  of  an  existing 
maintenance  road  or  by  evidence  of 
futiu'e  need  for  such  equipment.  All  piers 
should  be  placed  at  least  9  feet 
horizontally  fiom  the  centerline  of  the 
track  and  preferably  beyond  the 
drainage  ditch.  For  multiple  track 
facilities,  all  dimensions  apply  to  the 
centerline  of  the  outside  track. 

Any  increase  above  the  20-foot 
horizontal  clearance  distance  must  be 


required  by  specific  site  conditions  and 
be  justified  by  the  railroad  to  the 
satisfaction  of  the  State  highway  agency 
(SHA)  and  the  FHWA. 

b.  Vertical  Clearance.  A  vertical 
clearance  of  23  feet  above  the  top  of 
rails,  which  includes  an  allowance  for 
futiu«  ballasting  of  die  railroad  tracks, 
may  be  approved.  Vertical  clearance 
greater  than  23  feet  may  be  approved 
when  the  State  regulatory  agency  having 
jurisdiction  over  such  matters  requires  a 
vertical  clearance  in  excess  of  23  feet  or 
on  a  site  by  site  basis  where  justified  by 
the  railroad  to  the  satisfaction  of  the 
SHA  and  the  FHWA.  A  raihnad's 
justification  for  increased  vertical 
clearance  should  be  based  on  an 
analysis  of  engineering,  operational 
and/or  economic  conditions  at  a  specific 
structiue  location. 

Federal-aid  highway  funds  are  also 
eligible  to  participate  in  the  cost  of 
providing  vertical  clearance  greater  than 
23  feet  where  a  railroad  establishes  to 
the  satisfaction  of  a  SHA  and  the 
FHWA  that  it  has  a  definite  formal  plan 
for  electrification  of  its  rail  system 
where  the  proposed  grade  separation 
project  is  located.  The  plan  must  cover  a 
logical  independent  segment  of  the  rail 
system  and  be  approved  by  the 
railroad's  corporate  headquarters.  For 
25  kv  line,  a  vertical  clearance  of  24  feet 
3  inches  may  be  approved.  For  50  kv 
line,  a  vertical  clearance  of  26  feet  may 
be  approved. 

A  railroad's  justification  to  support  its 
plan  for  electrification  shall  include 
maps  and  plans  or  drawings  showing 
those  lines  to  be  electrified;  actions 
taken  by  its  corporate  headquarters 
committing  it  to  electrification  including 
a  proposed  schedule;  and  actions 
initiated  or  completed  to  date 
implementing  its  electrification  plan 
such  as  a  showing  of  the  amounts  of 
funds  and  identification  of  structures,  if 
any.  where  the  railroad  has  expended 
its  own  funds  to  provide  added 
clearance  for  the  proposed 
electrification.  If  available,  the 
railroad's  justification  should  include 
information  on  its  contemplated 
treatment  of  existing  grade  separations 
along  the  section  of  its  rail  system 
proposed  for  electrification. 

The  cost  of  reconstructing  or 
modifying  any  existing  railroad-highway 
grade  separation  structures  solely  to 
accommodate  electrification  will  not  be 
eligible  for  Federal-aid  highway  fund 
participation. 

c.  Railroad  Structure  Width.  Nine  feet 
of  structure  width  outside  of  the 
centerline  of  the  outside  tracks  may  be 
approved  for  a  structure  carrying 
railroad  tracks.  Greater  structure  width 


Federal  RegUter  /  Vol.  53.  No.  164  /  Wednesday.  August  24,  1968  /  Rules  and  Regulations      32219 


may  be  approved  when  in  accordance 
with  standards  established  and  used  by 
the  affected  railroad  in  its  normal 
practice. 

In  order  to  maintain  continuity  of  off- 
track  equipment  roadways  at  structures 
carrying  tracks  over  limited  access 
highways,  consideration  should  be  given 
at  the  preliminary  design  stage  to  the 
feasibility  of  using  public  road  crossings 
for  this  purpose.  Where  not  feasible,  an 
additional  structure  width  of  8  feet  may 
be  approved  if  designed  for  off-track 
equipment  only. 
[FR  Doc.  88-19181  Filed  a-23-88;  8:45  am] 

BILIINQ  CODE  4S10-22-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parte  1  and  31 

[T.D.  8222] 

Income  Taxes;  Earned  Income  Credit 

agency:  Internal  Revenue  Service. 
Treasury. 

action:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  imposing  a  requirement  that 
employers  notify  certain  employees 
whose  wages  are  not  subject  to  income 
tax  withholding  that  they  may  be 
eligible  for  the  refundable  earned 
income  credit.  These  final  regulations 
provide  guidance  to  the  employers  that 
must  comply  with  this  requirement 
DATES:  The  regulations  contained  in  this 
document  are  effective  with  respect  to 
remuneration  paid  after  December  31. 
1986,  for  services  performed  eifter 
December  31, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Joel  S.  Rustein  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel.  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washiiigton, 
DC  20224  (Attention:  CC:LR:T  LR-99-86). 
Telephone  202-566-3297  (not  a  toll-free 
call). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  111(e)  of  the  Tax  Reform  Act 
of  1986  directs  the  Secretary  to  require, 
under  regulations,  employers  to  notify 
any  employee  who  has  not  had  any  tax 
withheld  from  wages  (other  than  an 
employee  whose  wages  are  exempt  from 
withholding  pursuant  to  section  3402(n) 
of  the  Internal  Revenue  Code  of  1986) 
that  the  employee  may  be  eligible  for  a 
refund  because  of  the  earned  income 
credit.  On  June  11, 1987,  the  Federal 
Register  published  temporary 


regulations  (T.D.  8142,  52  FR  22301)  and 
a  cross-referencing  notice  of  proposed 
rule  making  (52  FR  22345).  Those 
regulations  imposed  such  a  requirement 
and  specified  the  procedures  by  which 
employers  are  to  notify  their  employees. 
The  proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision,  and 
the  temporary  regulations  are 
withdrawn. 

Comments 

Three  substantive  issues  were  raised 
by  the  comments  received  on  the  notice 
of  proposed  rulemaking.  First,  two 
commentators  questioned  the  authorify 
for  imposing  the  notification 
requirement  and  objected  to  the  burden 
imposed  on  employers.  However, 
Congress  clearly  directed  the  Secretary 
to  impose  such  a  requirement  in  section 
111(e)  of  the  Tax  Reform  Act  of  1986. 
Second,  one  commentator  requested 
additional  guidance  on  the  question  of 
to  whom  the  required  notice  must  be 
furnished.  The  Service  believes, 
however,  that  the  final  regulations  are 
sufHciently  clear.  Finally,  one 
commentator  suggested  that  the 
regulations  allow  inter-office  mail  as  a 
means  of  furnishing  the  required  notice. 
The  Service  continues  to  believe, 
however,  that,  for  some  employers,  first 
class  mail  is  likely  to  be  more  reliable. 

Explanation  of  Provisions 

The  final  regulations  adopt  the 
proposed  regulations  with  four 
revisions.  First,  the  question  and  answer 
format  has  been  replaced  with  a 
narrative  format.  Second,  the  final 
regulations  are  under  Code  section  6051. 
The  temporary  regulations  were  under 
Code  section  32.  The  final  regulations' 
location  makes  clear  the  parallel 
authorify  for  such  regulations  under 
Code  section  6051(c)  and  section  111(e) 
of  the  Tax  Reform  Act  of  1986.  Section 
6051(c)  provides  that  the  Secretary  may 
prescribe  by  regulations  additional 
requirements  with  respect  to  the 
statements  required  to  be  furnished  to 
employees  pursuant  to  Code  section 
6051.  Third,  the  effective  date  of  the 
regulations  has  been  revised  to  clarify 
that  the  notification  requirement  applies 
with  respect  to  remuneration  paid  after 
December  31, 1986,  for  services 
performed  after  December  31, 1986. 
Finally,  the  final  regulations  provide 
that  the  notice  required  by  these 
regulations  shall  be  furnished  on  or 
before  October  24, 1988,  in  the  case  of: 
(1)  an  employee  who  was  not  furnished 
a  Form  W-2  for  1987  before  October  24, 
1988,  (2)  an  employee  who  was 
furnished  a  Form  W-2  for  1987  before 
June  11, 1987,  and  (3)  an  employee  who 
was  required  to  be  furnished  a  Form  W- 


2  for  1988  before  October  24, 1988,  but 
was  not  80  furnished. 

Regulatory  Flexibilify  Act;  Executive 
Order  12291 

The  Infernal  Revenue  Service  has 
certified  that  these  rules  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  because  the 
economic  and  any  other  secondary  or 
incidental  impact  flows  directly  from  the 
underlying  statute.  A  regulatory 
flexibility  analysis,  therefore,  is  not 
required  under  the  Regulatory  Flexibilify 
Act  (5  U.S.C.  chapter  6). 

The  Commissioner  of  Infernal 
Revenue  has  determined  that  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291,  and  that  a 
regulatory  impact  analysis,  therefore,  is 
not  required. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  is  Joel  S.  Rustein  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
these  final  regulations,  both  on  matters 
of  substance  and  sfyle. 

List  of  Subjects 

26  CFR  1.01-1.58-8 

Income  taxes,  Tax  liabilify.  Tax  rates. 
Credits. 

26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Lotteries,  Railroad  retirement.  Social 
securify.  Unemployment  tax. 
Withholding. 

Adoption  of  amendments  to  the 
regiilations 

Accordingly,  26  CFR  Parts  1  and  31 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  removing  the  sentence, 
"Section  1.32-lT  is  also  issued  under  the 
authorify  of  26  U.S.C.  32." 

§1.32-1T    [Removed] 
Par.  2.  Section  1.32-lT  is  removed. 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Par.  3.  The  authority  for  Part  31  is 
amended  by  adding  the  following 
citation: 

Authority:  28  U.S.C.  7805.  *  *  *  Section 
31.e051-l(h)  is  also  issued  under  the  authority 
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of  28  U.S.C.  6051(c)  and  section  111(e)  of 
Public  Law  99-514. 100  Stat.  210a 

Par.  4.  Paragraph  (h)  of  S  31.6051-1  is 
redesignated  as  paragraph  (i).  and  new 
paragraph  (h)  is  inserted  immediately 
before  redesignated  paragraph  (i),  to 
read  as  follows: 

9  31.6051-1    StatwiMfits  for  amployect. 

(h)  Statements  with  respect  to  the 
refundable  earned  income  credit — (1)  In 
general.  In  respect  of  remuneration  paid 
in  any  calendar  year  beginning  after 
December  31, 1986,  for  services 
performed  after  December  31, 1986, 
every  employer  shall  furnish  Notice  797 
(You  May  be  Eligible  for  a  Refund  on 
Your  Federal  Income  Tax  Return 
Because  of  the  Earned  Income  Credit 
(EIC)),  or  a  written  statement  that 
contains  an  exact  reproduction  of  the 
wording  contained  in  Notice  797,  to  each 
employee  with  respect  to  whom  the 
employer  paid  wages  (within  the 
meaning  of  section  3401(a))  during  the 
calendar  year  and  who  did  not  have  any 
income  tax  withheld  by  the  employer 
during  the  calendar  year. 
Notwithstanding  the  preceding  sentence, 
no  such  statement  need  be  furnished  to 
an  employee  who  claimed  exemption 
from  withholding  pursuant  to  section 
3402(n)  for  the  calendar  year. 

(2)  Time  for  furnishing  statement — (i) 
General  rule.  Except  as  otherwise 
provided  in  paragraph  (h](2)(ii]  of  this 
section,  the  statement  required  by  this 
paragraph  (h)  for  a  calendar  year  shall 
be  furnished-- 

(A)  In  the  case  of  an  employee  who  is 
required  to  be  furnished  a  Form  W-2, 
Wage  and  Tax  Statement,  for  the 
calendar  year,  within  one  week  of 
(before  or  after)  the  date  that  the 
employee  is  furnished  a  timely  Form  W- 
2  for  the  calendar  year  (or,  if  a  Form  W- 
2  is  not  so  fiunished,  on  or  before  the 
date  by  which  it  is  required  to  be 
furnished),  and 

(6)  In  the  case  of  an  employee  who  is 
not  required  to  be  furnished  a  Form  W-2 
for  the  calendtu"  year,  on  or  before 
February  7  of  the  year  succeeding  the 
calendar  year. 

(ii)  Special  rule  with  respect  to  certain 
Forms  W-2  for  1987  and  1988.  Widi 
respect  to  an  employee  who  is  not 
furnished  a  Form  W-2  for  calendar  year 
1987  before  October  24, 1988,  or  who 
was  furnished  such  form  on  or  before 
June  11, 1987,  the  statement  required  by 
this  paragraph  (h)  shall  be  furnished  on 
or  before  October  24, 1988.  With  respect 
to  an  employee  who  is  furnished  a  Form 
W-2  after  June  11, 1987,  and  before 
October  24, 1988,  the  statement  required 
by  this  paragraph  (h)  shall  be  furnished 
within  one  week  of  (before  or  after)  the 


date  the  employee  is  furnished  the  Form 
W-2.  With  respect  to  an  employee  who 
is  required  to  be  furnished  a  Form  W-2 
for  calendar  year  1988  before  October 
24, 1988,  but  is  not  so  furnished,  the 
statement  required  by  this  paragraph  (h) 
shall  be  furnished  on  or  before  that  date. 

(3)  Manner  of  furnishing  statement.  If 
an  employee  is  furnished  a  Form  W-2  in 
a  timely  manner,  the  statement  required 
by  this  paragraph  (h)  may  be  furnished 
with  the  employee's  Form  W-2.  Any 
statement  not  so  furnished  shall  be 
furnished  by  direct,  personal  delivery  to 
the  employee  or  by  Hrst  class  mail 
addressed  to  the  employee  at  his  or  her 
current  or  last  known  address.  For 
purposes  of  the  preceding  sentence, 
direct,  personal  delivery  means  hand 
delivery  to  the  employee.  Thus,  for 
example,  an  employer  does  not  meet  the 
requirements  of  this  paragraph  (h)  if  the 
statement  is  sent  through  inter-ofBce 
mail  or  is  posted  on  a  bulletin  board. 

(i)  Cross  references.  *  *  * 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 
Approved: 

O.  Donaldson  Chapoton, 

Assistant  Secretary  of  the  Treasury. 
August  15, 1988. 

[FR  Doc.  88-19189  Filed  8-23-88:  8:45  am] 
nujNQ  cooc  oao-oi-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  904 

Extension  of  Deadline  for  the 
Arkansas  Permanent  State  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE). 

Interior. 

action:  Final  rule. 

summary:  OSMRE  is  announcing  its 
decision  to  extend  the  deadline  for 
Arkansas  to  submit  the  amendments  to 
the  Arkansas  Permanent  Regulatory 
Program  (hereinafter  referred  to  as  the 
Arkansas  program)  required  as  a  result 
of  the  final  rule  issued  by  OSMRE  in  the 
March  23, 1988  Federal  Register  [53  FR 
9881].  Arkansas  requested  an  extension 
in  order  to  compile  documentation  to 
support  the  State's  proposed  regulation. 
OSMRE  has  decided  to  grant  the 
extension  to  December  30, 1988. 
EFFECTIVE  DATE:  August  24,  1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  fames  H.  Moncrief,  Director,  Tulsa 
Field  Office,  OfHce  of  Surface  Mining 


Reclamation  and  Enforcement,  5100  E. 
Skelly  Drive,  Suite  550.  Telephone:  (918) 
581-6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior  approved 
the  Arkansas  program  on  November  21, 
1980.  Information  pertinent  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval,  can  be  found  in 
the  November  21, 1980,  Federal  Register 
[45  FR  77003].  Subsequent  actions 
concerning  program  amendments  are 
identified  at  30  CFR  903.10,  904.12,  904.15 
and  904.16. 

U.  Submission  of  Extension  Request 

On  April  17, 1985,  in  accordance  with 
the  provisions  of  30  CFR  732.17  (d),  (e). 
and  (f),  OSMRE  notified  Arkansas  of  the 
changes  necessary  to  ensure  that  the 
approved  regulatory  program  was  in 
accordance  with  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA)  and  no  less  effective  than  its 
implementing  regulations,  as  revised 
since  November  21, 1980.  when  the 
Arkansas  program  was  originally 
approved.  To  comply  with  this  letter,  the 
State  of  Arkansas  submitted  an 
amendment  package.  OSMRE  published 
a  fmal  rule  on  the  amendments  in  the 
March  28. 1988  Federal  Register  [53  FR 
9881].  There  are  two  required  program 
amendments,  S  904.16  (a)  and  (b) 
included  in  that  final  rule.  By  May  27. 
1988.  Arkansas  was  to  amend  its 
regulations  at  816.116(b){3)(ii)  of  the 
Arkansas  Surface  Coal  Mining  and 
Reclamation  Code  (ASCMRC)  to  be 
consistent  with  OSMRE's  actions,  or 
resubmit  the  proposed  regulation  with 
sufficient  documentation  in  the  record  to 
show  the  replanting  of  trees  and  shrubs 
is  a  normal  husbandry  practice  in  the 
State  of  Arkansas.  In  addition  Arkansas 
was  to  revise  its  regulations  at 
ASCMRC  1000(50)  to  remove  the 
suspension  of  ASCMRC  823.11(c)  by 
May  27. 1988. 

By  letter  dated  May  27. 1988 
(Administrative  Record  No.  AR-341), 
Arkansas  requested  an  extension  to 
submit  the  required  amendments.  The 
State  is  compiling  documentation  to 
justify  the  originally  proposed  regulation 
at  ASCMRC  816.116(b){3)(ii). 

III.  Public  Comment 

The  Director  solicited  public  comment 
on  the  proposed  extension  of  the 
deadline  to  submit  the  required 
amendments  in  the  June  28, 1988  Federal 
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Register  [53  FR  24320],  No  comments 
were  received. 

rv.  Director's  Decision 

In  accordance  with  the  State's 
request,  the  Director  has  decided  to 
extend  the  deadline  for  Arkansas  to 
submit  the  required  amendments  to 
December  30. 1988.  The  Director  is 
amending  Part  904  of  30  CFR  Chapter 
VIII  to  implement  this  decision. 

V.  Procedural  Requirements 

1.  Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  section  702(d)  of  SMCRA. 
U.S.C.  1292(d],  no  envirorunental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  sections  3. 4, 
7,  and  8  of  Executive  Order  12291  for 
actions  directiy  related  to  approval  or 
conditional  approval  of  a  State 
regulatory  program.  Therefore,  this 
action  is  exempt  from  preparation  of  a 
Regulatory  Impact  Analysis  and 
regulatory  review  of  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  would  not 
impose  any  new  reqiurements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  OMB  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  904 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  August  18. 1988. 

Robert  E.  Boldt 

Deputy  Director.  Office  of  Surface  Mining 
Reclamation  and  Enforcement 

PART  904— ARKANSAS 

30  CFR  Part  904  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  904  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  904.16  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 


§  904.16    Required  program  amendments. 

*  *  •  *  4 

(a)  By  December  30, 1988,  Arkansas 
shall  submit  an  amendment  to  its 
regulations  at  ASCMRC  section 
816.116(b)(3)(ii)  to  be  consistent  with 
OSMRE's  actions,  or  resubmit  the 
proposed  regulation  at  ASCMRC 
816.116{b)(3)(ii)  with  sufficient 
documentation  in  the  record  to  show  the 
replanting  of  trees  and  shrubs  is  a 
normal  husbandry  practice  in  the  State 
of  Arkansas. 

(b)  By  December  30, 1988,  Arkansas 
shall  submit  an  amendment  to  revise  its 
regulations  at  ASCMRC  1000(50)  to 
remove  the  suspension  of  ASCMRC 
823.11(c). 

(FR  Doc.  88-19192  Filed  8-23-88;  8:45  am] 

MLLma  CODE  4310-OS-H 


DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 
31  CFR  Part  103 

Banks  To  Begin  Reporting  Currency 
Transactions  With  Casinos 

aqency:  Departmental  Offices. 
Treasury. 

ACTION:  Notice  of  withdrawal  of 
exemptions. 

summary:  The  Treasury  Department  is 
aimouncing  today  that  it  is  rescinding  all 
existing  exemptions  for  casinos  because 
banks  must  report  to  the  Internal 
Revenue  Service  all  cash  transactions 
involving  more  than  $10,000  with 
nonbank  financial  institutions. 
EFFECTIVE  DATE:  September  30. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Zoscak  of  the  Office  of  the 
Assistant  General  Counsel 
(Enforcement)  at  (202)  566-2914  or 
Amelia  A.  Gomez.  Deputy  Director, 
Office  of  Financial  Enforcement  at  (202) 
566-8022. 

SUPPLEMENTARY  INFORMATION:  Section 

103.22(c)  of  the  regulations  states,  in 
part,  that 

[this]  section  does  not  permit  a  bank  to 
exempt  its  transactions  with  nonbank 
financial  institutions  (except  for  check 
cashing  services  licensed  by  state  or  local 
governments  or  the  postal  service),  nor  will 
additional  exemption  authority  be  granted  for 
such  transactions  (except  transactions  by 
other  check  cashers). 

Section  103.11(g)(7)  provides  that 
casinos  having  gross  annual  gaming 
revenues  in  excess  of  $1,000,000  are 
nonbank  financial  institutions;  therefore, 
their  transactions  with  banks  may  not 
be  unilaterally  or  specially  exempted. 


Thus.  Treasury  and  the  IRS  Data  Center 
in  Detroit,  Michigan,  are  no  longer 
granting  special  exemptions  for  casinos 
having  gross  annual  gaming  revenues  of 
more  than Sl.OOOOOO. 

In  addition,  while  the  regulations  do 
not  prohibit  banks  from  seeking 
additional  authority  from  Treasury  or 
the  IRS  to  exempt  casinos  having  gross 
annual  gaming  revenues  of  Si  ,000.000  or 
less  from  the  currency  transaction 
reporting  requirements,  Treasury  has 
decided,  as  a  matter  of  policy,  that  no 
exemptions  for  those  casinos  will  be 
granted  by  either  Treasury  of  the  IRS 
Data  Center  in  Detroit. 

Finally,  because  of  the  prohibition 
contained  in  §  103.22  concerning 
nonbank  financial  institutions  and 
Treasury's  policy  with  respect  to 
casinos  having  gross  annual  revenues  of 
$1,000,000  or  less,  Treasury  is  rescinding 
all  special  exemptions  granted  for  all 
casinos,  regardless  of  their  size.  Thus, 
banks  must  remove  all  casinos  from 
their  exemption  hsts  and  begin  reporting 
transactions  with  them  in  excess  of 
$10,000  on  IRS  Form  4789,  Currency 
Transaction  Report,  no  later  than 
September  30. 1988. 

The  September  30, 1988  effective  date  is 
being  provided  to  enable  banks  to  implement 
this  requirement  more  easily. 

Date:  August  15, 1988. 
Gerald  L  Hilsher. 
Deputy  Assistant  Secretary  (Law 
Eaforcementj. 

[FR  Doc.  88-19197  Filed  8-23-88;  8:45  am] 
BILJJNG  CODE  4atO-2S-ll 


Office  Of  Foreign  Assets  Controi 
31  CFR  Part  565 

Panamanian  Transactions  Reguiations; 
Amendment 

agency:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  On  April  8, 1988,  the 
President  issued  Executive  Order  No. 
12635.  In  implementation  of  that  Order, 
the  Treasury  Department  issued  the 
Panamanian  Transactions  Regulations 
on  June  3, 1988  (53  FR  20566,  as  amended 
at  53  FR  23620  (June  23, 1988)  (the 
"Regulations")),  which,  inter  alia, 
prohibit  most  transfers  and  payments  to 
the  Noriega/Solis  regime  from  the 
United  States  and  by  U.S.  persons  and 
U.S.-controlled  entities  in  Panama.  This 
rule  permits  payment  to  that  regime  in 
certain  limited  categories,  specifically, 
import  duties,  other  import-related 
expenses,  and  port  fees. 
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EFFECTIVE  DATE:  August  24, 1988. 
FOR  FUflTHEfl  INFORMATKMI: 

Contact  Marilyn  L  Muench,  Chief 
Counsel,  Tel.:  202/376-0408,  or  Steven  I. 
Pinter,  Chief  of  Licensing,  Tel.:  202/376- 
0236,  Office  of  Foreign  Assets  Control. 
Treasury  Department,  Washinton,  DC 
20220. 

SUPPUEMENTARV  INFORMATION:  Since  the 
Regulations  involve  a  foreign  affairs 
function,  the  provisions  of  the 
Administrative  Procedure  Act,  5,  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act  5  U.S.C.  601,  et  seq.,  does 
not  apply.  Because  the  Regulations  are 
issued  with  respect  to  a  foreign  affairs 
function  of  the  United  States,  they  are 
not  subject  to  Executive  Order  No.  12291 
of  February  17, 1961,  dealing  with 
Federal  regulations. 

list  of  Subjects  in  31 CFR  Part  565 

Panama,  Customs  duties  and 
inspections.  Exports,  Foreign  trade, 
Imports,  Transfers  of  assets. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  565  is  amended 
as  follows: 

PART  565— PANAMANIAN 
TRANSACTIONS  REGULATIONS 

1.  The  authority  citation  for  Part  565 
continues  to  read  as  follows: 

Authority:  SO  U.S.C.  1701  el  seq.;  E.O. 
12635,  53  FR  12134  (April  12, 1988). 

S565J03    [Amended] 

2.  Paragraph  (d)  of  S  565.503,  as 
redesignated  in  53  FR  23620  (]une  23, 
1988),  is  revised  to  read  as  follows: 

***** 

(d]  All  payments  of  administrative 
fees  and  taxes  paid  in  connection  with 
basic  business  activity  are  authorized, 
including  but  not  limited  to:  Commercial 
license  fees,  corporate  registration  fees 
and  taxes,  court  pleading  fees,  creation 
of  rights  fees,  copyright  fees  and  taxes, 
custodial  fees  and  services,  document 
processing  fees,  Hscal  stamps,  health 
certificates,  immigration  fees,  import 
duties  and  other  import-related 
expenses,  inspection  services, 
international  banking  licenses,  landing 
fees,  legal  fees,  licensing  fees,  litigation 
costs,  mineral  extraction  fees,  municipal 
taxes,  new  product  fees,  notaries'  fees, 
occupational  risk  insurance  fees, 
parking  meters,  passport  fees,  patent 
fees  and  taxes,  plant  inspection  fees, 
port  fees,  quarantine  fees,  radio  and 
television  registration  fees,  recordation 
fees,  stamp  taxes,  towage  fees. 


transportation  tolls,  trademark  fees  and 
taxes,  vehicle  registration  fees,  visa 
fees,  warehouse  storage  fees,  and  work 
permits. 

*  *        *        ft        * 

3.  Paragraph  (e)  of  9  565.503,  as 
redesignated  in  53  FR  23620  Uune  23, 
1988).  is  revised  to  read  as  follows: 

*  •        •        *        ft 

(e)  This  section  does  not  authorize 
payment  of  income  taxes,  rental  fees,  or 
direct  taxes  and  fees  [e.g.,  export  taxes 
and  fees),  not  otherwise  authorized. 

Date:  August  17, 1986. 
R.  Richaid  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  August  17, 1968. 
Salvatore  R.  Martoche, 
Assistant  Secretary  (Enforcement). 

[FR  Doc.  88-19173  Filed  6-19-88;  4:45  pm) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Family  Support  Administration 

45  CFR  Part  400 

Refugee  Casti  and  Medical  Assistance 

AGENCY:  Family  Support  Administration 
(FSA),  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  amends 
current  rules  to  change  the  period  of 
eligibility  for  the  special  programs  of 
refugee  cash  assistance  (RCA)  and 
refugee  medical  assistance  (RMA)  from 
the  18-month  period  beginning  with  the 
first  month  a  refugee  entered  the  United 
States  to  the  12-month  period  beginning 
with  such  first  month.  This  regulation 
limits  the  availability  of  special  refugee 
assistance  in  order  to  reduce  Federal 
costs  and  encourage  refugees  to  seek 
early  employment. 

A  proposed  rule  was  published  in  the 
Federal  Re^ster  of  October  19, 1987  (52 
FR  38795).  Public  comments  were 
received  through  December  3, 1987,  and 
have  been  carefully  considered.  No 
changes  have  been  made  in  the  content 
of  this  final  rule  as  a  result  of  the 
comments  received. 
EFFECTIVE  DATE:  October  1, 1988. 
address:  Office  of  Refugee 
Resettlement,  Family  Support 
Administration,  Department  of  Health 
and  Human  Services,  370  L'Enfant 
Promenade,  6th  Floor,  SW.,  Washington, 
DC  20447. 

FOR  FURTHER  INFORMATION  CONTACT 

Philip  A.  Holman.  (202)  252-4563. 


SUPPLEMENTARY  INFORMATION: 

Background 

Current  regulations  at  45  CFR  400.202 
through  400.204  provide  for  Federal 
refugee  funding,  subject  to  the 
availabiUty  of  fimds,  to  be  provided  to 
States  for  cash  and  medical  assistance 
for  eligible  refugees  diuing  their  first  36 
months  in  the  United  States.  Such 
funding  is  provided  to  States  for  the 
non-Federal  share  of  assistance  if  the 
refugee  is  eligible  for  the  programs  of 
aid  to  families  with  dependent  children 
(AFDC),  foster  care  maintenance 
payments  under  title  IV-E  of  the  Social 
Security  Act  supplemental  security 
income  (SSI),  adult  assistance  in  the 
territories,  and  medical  assistance 
(Medicaid)  under  title  XIX  of  the  Social 
Security  Act. 

Current  regulations  also  provide  for 
Federal  refugee  funding,  subject  to  the 
availability  of  funds,  for  a  special 
program  of  refugee  cash  assistance 
(RCA)  and  refugee  medical  assistance 
(RMA)  during  a  refugee's  first  18  months 
in  the  U.S.  and  for  the  cost  of  general 
assistance  (GA),  including  GA  medical 
assistance  (GMA),  provided  to  eligible 
refugees  under  a  State  or  local  GA/ 
GMA  program  during  a  refugee's  second 
18  months. 

The  RCA  and  RMA  programs  assist 
those  refugees  whose  economic  needs 
are  equivalent  to  the  economic  needs 
required  in  a  State's  AFDC  program  but 
who  do  not  meet  the  AFDC  family- 
composition  requirements  or  the  SSI  age 
or  disability  requirements. 

Prior  to  1982,  RCA  and  RMA  were 
available  during  an  eligible  refugee's 
first  36  months  in  the  U.S.  An  interim 
final  regulation  published  March  12, 
1982  (at  47  FR  10841)  reduced  the  period 
to  the  current  18  months.  After  the  first 
18  months,  such  refugees  may  seek 
assistance  under  a  regular,  ongoing 
State  or  local  GA  or  GMA  program.  The 
1982  regulation  provided  for  Federal 
refugee  fuads  to  cover  the  cost  of  GA 
and  GMA  during  a  refugee's  months  19- 
36  so  that  overall  State  costs  of 
providing  cash  and  medical  assistance 
to  refugees  during  their  first  36  months 
in  the  U.S.  would  continue  to  be  fully 
federally  funded. 

Effective  March  1. 1986,  this  36-month 
period  was  reduced  to  31  months  in 
order  to  implement  the  fiscal  reductions 
imposed  under  Pub.  L.  99-177,  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  (Gramm-Rudman- 
HoUings).  Effective  February  1, 1988,  the 
31-month  period  was  further  reduced  to 
24  months  based  on  the  funds  available 
for  cash  and  medical  assistance  under 
Pub.  L.  100-202,  the  FY  1988  Continuing 
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Resolution,  which  was  enacted 
December  22, 1967. 

Thus,  under  current  law  and  available 
appropriations,  the  entire  cost  of  refugee 
cash  and  medical  assistance  is  borne  by 
the  Federal  Government  during  a 
refugee's  first  24  months  in  die  United 
States. 

(None  of  the  time-limits  cited  above 
apply  to  funding  for  assistance  and 
services  for  unaccompanied  minors 
under  45  CFR  400.205,  nor  is  such 
funding  affected  by  this  rule.) 

Statutory  Authority 

Section  412(a)(9)  of  the  Immigration 
and  Nationality  Act  (8  U.S.C.  1522(a)(9)) 
authorizes  the  Secretary  of  HHS  to  issue 
regulations  needed  to  carry  out  the 
refugee  resettlement  program. 

Description  of  the  Regulation 

Through  this  regulation,  the 
Department  is  reducing  the  duration  of 
the  special  programs  of  refugee  cash 
assistance  (RCA)  and  refugee  medical 
assistance  (RMA)  from  18  months  to  12 
months — a  6-month  decrease.  This 
change  is  expected  to  result  in  net 
savings  of  approximately  $14  million  in 
FY  1989. 

This  reduction  in  the  duration  of  RCA 
and  RMA  has  the  following  purposes: 

a.  To  provide  refugees  with  stronger 
incentives  to  gain  employment  and 
become  self-sufficient  as  rapidly  as 
possible  after  their  arrival  in  the  United 
States. 

b.  To  reduce  the  likelihood  of 
unnecessary  welfare  dependency 
resulting  from  extended  periods  of 
special  support. 

c.  To  reduce  Federal  expenditures  to 
help  meet  the  objectives  of  the  Balanced 
Budget  and  Emergency  Deficit  Control 
Act  of  1985. 

d.  To  reduce  the  degree  of  special 
treatment  afforded  to  refugees,  which 
results  in  unequal  treatment  among  low- 
income  populations. 

e.  To  reduce  total  refugee  welfare 
costs  while  continuing  to  relieve  States 
of  the  cost  of  cash  and  medical 
assistance  provided  to  refugees  during 
their  initial  period  in  the  U.S. 

Under  this  rule,  RCA  and  RMA  are 
available  only  during  an  eligible 
refugee's  first  12  monUis  in  the  U.S.  Such 
refugees  who  continue  to  be  needy  after 
the  first  12  months  can  seek  assistance 
under  a  GA  or  GMA  program  beginning 
in  their  13th  month  rather  than  in  their 
19th  month  as  at  present.  Since,  under 
this  rule.  Federal  refugee  funding  for 
GA/GMA  begins  with  a  refugee's  13th 
month,  no  added  financial  burden 
occurs  to  States  or  localities  as 
compared  to  the  present  policy  of 
funding  RCA/RMA  during  a  refugee's 


first  18  months  and  GA/GMA  beginning 
with  a  refugee's  19th  month. 

The  extent  of  refugee  eligibility  for 
assistance,  however,  is  affected  by  this 
reduction  in  RCA/RMA  from  18  to  12 
months.  Since  the  RCA/RMA  programs 
are  generally  more  comprehensive  than 
existing  State  or  local  GA/GMA 
programs,  the  assistance  available  to 
refugees  who  do  not  qualify  for  AFDC, 
SSI,  or  Medicaid  is  reduced  beginning 
with  the  13th  month  rather  than  the  19th 
month.  It  is,  in  part,  this  difference  in 
coverage  between  RCA/RMA  and  GA/ 
GMA  which  is  expected  to  result  in 
reduced  Federal  costs  without 
increasing  State  or  local  costs. 

The  majority  of  refugees  now  arriving 
in  the  United  States  receive  extended 
periods  of  U.S.  cultural  orientation  and 
English  language  instruction  overseas 
before  reaching  this  country — training 
which  was  not  available  when  the  18- 
month  limitation  went  into  effect  in 
1982.  We  believe  that  the  utility  of  this 
training  can  now  be  reflected  in  a 
shorter  period  of  eligibility  for  special 
assistance  that  is  not  available  to  U.S. 
citizens  or  immigrants  to  the  U.S. 

Discussion  of  Comments  Received 

We  received  79  comments  on  the 
proposed  regulation,  from  State  and 
local  government  agencies,  national  and 
local  voluntary  refugee  resettlement 
agencies,  service  providers,  refugee 
advisory  boards,  consortiums  and 
forums  concerned  with  refugee 
resetUement,  refugee  mutual  assistance 
associations,  refugees,  and  other 
individuals.  Seventy-six  comments 
opposed  the  proposal;  two  supported  it; 
and  one  supported  the  reduction  in  RCA 
while  recommending  that  the  eligibility 
period  for  RMA  be  increased  to  24 
months. 

The  following  paragraphs  address 
specific  points  the  commenters  raised. 

Comment  The  majority  of  comments 
opposing  the  proposal  stated  that  a 
12-month  period  for  RCA  and  RMA  is 
too  short  to  allow  sufficient  English 
language  and  skill  training  and 
adjustment  to  U.S.  society  for  refugees 
to  become  employed.  A  few  commenters 
specifically  mentioned  the  needs  of 
Hmong  refugees  in  this  connection.  A 
few  other  commenters  said  that  the 
change  would  result  in  family  breakups, 
mental  health  problems,  and  refugees' 
being  stuck  in  dead-end  jobs  as  a  result 
of  having  to  go  to  work  before  they  had 
sufficient  training. 

Response:  We  agree  that  no  given 
period,  whether  it  is  18  months  or  12 
months,  can  be  optimum  for  all  refugees. 
We  also  recognize  that,  in  areas  where 
GA  programs  are  not  available  or  where 
such  programs  are  very  restrictive,  an 


end-date  for  RCA/RMA  eligibility  can 
have  a  negative  effect  on  some  refugees 
and  refugee  families. 

On  the  other  hand,  overall  experience 
with  the  refugee  program  does  not 
support  a  contention  that  more  than  12 
months  are  required  before  many 
refugees  can  be  expected  to  become 
employed.  In  fact,  some  of  the 
commenters  noted  that  refugees  do 
become  employed  soon  after  arrival  in 
the  U.S.  and  urged  that  the  18-month 
period  be  retained  to  assist  these 
refugees  if  they  should  be  laid  off  during 
the  initial  18-month  period. 

We  would  also  note  that  employment 
does  not  preclude  continuing  English 
language  or  other  training  during  non- 
work  hours.  Many  refugees  whose  initial 
employment  was  an  entry-level  job  that 
could  have  been  considered  "dead-end" 
have  subsequently  advanced  through 
additional  training  and  experience. 

Despite  the  generally  greater  needs  of 
many  Hmong  refugees  in  making  a 
transition  from  their  own  culture  to  that 
of  the  United  States,  experience  has 
shown  that  when  resettlements  are 
carefully  planned  in  conununities  with 
favorable  opportunities  for  entering 
employment,  Hmong  refugees  have  been 
successful  in  obtaining  and  retaining 
jobs.  Accordingly,  we  continue  to 
believe  that  a  12-month  period  for  RCA 
and  RMA  is  reasonable  and  that  no 
change  is  warranted  from  the  proposed 
regulation. 

Comment-  A  few  commenters 
indicated  that  they  believe  GA  rules 
might  foster  long-term  dependency. 
Therefore  they  feel  it  would  be 
undesirable  for  some  refugees  to  have  to 
rely  on  existing  State  or  local  general 
assistance  (GA)  programs  beginning 
with  the  13th  month  after  their  arrival 
rather  than  the  19th. 

Response:  Relatively  few  refugees  rely 
on  GA  programs  after  the  expiration  of 
their  18-month  eligibility  period  for 
RCA.  As  of  September  30, 1987.  fewer 
than  8,500  refugees  nationally  were 
receiving  GA  during  their  months  1»-31 
in  the  U.S.  Based  on  the  experience  to 
date,  we  do  not  believe  that  making  GA 
available  in  a  refugee's  13th  month, 
rather  than  19th  month,  will  have  any 
appreciable  effect  on  longer  term  GA 
dependency. 

Comment:  Some  commenters 
considered  the  proposal  a  means  of 
shifting  costs  from  the  Federal 
Government  to  State  and  local 
governments.  Three  commenters  saw  it 
as  impacting  county  medical  costs.  One 
commenter  understood  the  proposal  as 
shortening  the  overall  period  of  funding 
for  GA. 
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Response:  This  regulation  reduces  the 
RCA/RMA  eligiblity  period  from  18 
months  to  12  months,  but  it  does  not 
shift  costs  since  Federal  refugee  funds 
now  begin  to  cover  the  cost  of  GA/GMA 
with  the  13th  month  rather  than  the  19th. 

The  regulation  does  not  shorten  the 
overall  period  of  funding  for  cash  and 
medical  assistance  which  was  31 
months  at  the  time  that  the  proposal 
was  published  and  is  now  24  months. 
This  overall  period  depends  on  the 
amount  of  funds  appropriated  rather 
than  on  regulation. 

Comment  One  commenter  concuired 
with  the  proposal  to  reduce  RCA  to  12 
mniittia  bat  recommended  that  RMA  be 
lengthened  to  24  months  and  be 
available  to  any  refugee  not  covered  by 
employer-finaiwed  private  insurance. 

Response:  Since  this  recommendation 
woulawlden  the  existing  gap  between 
the  assistance  available  to  refugees  and 
that  availaUe  to  U.S.  citizens,  it  would 
run  counter  to  our  intention  of  reducing 
the  differences. 

Comment  Several  ccHnmenters 
disagreed  with  our  view,  as  stated  in  the 
notice  of  proposed  rulemaking,  that  this 
proposal  would  "reduce  the  degree  of 
special  treatment  afforded  to  rdfugees, 
whidi  results  in  unequal  treatment 
among  low-lncome  populations."  These 
commenters  believe  that  because  of  the 
special  problems  of  refugees,  the 
availability  of  RCA/RMA  during  the 
first  18  months  does  not  constitute  an 
inequity. 

Response:  In  localities  where  the 
RCA/RMA  program  provides  a  broader 
el^biUty  than  GA/GMA.  there  is 
unequal,  and  more  favorable,  treatment 
of  refugees  as  compared  with  non- 
refi^ees.  %OTtening  the  period  during 
which  RCA  and  RMA  are  available 
lessens  this  unequal  treatment. 
Comment  A  few  commenters 
suggested  that  the  proposed  change  was 
contrary  to  the  purpose  and  intent  of  the 
Refugee  Act  One  commenter  stated  that 
the  rKi«"gf^  should  be  sought  through 
legislation.  Another  commenter  said  that 
the  proposal  was  contrary  to  Executive 
Order  12291.  contending  diat  it  was  not 
based  on  adequate  information,  had  a 
higher  potential  cost  than  benefit  would 
not  maximize  the  net  benefits  to  society, 
and  did  not  represent  the  alternative 
having  the  least  net  cost  to  society. 

Response:  We  do  not  agree  that  this 
change  in  the  duration  of  RCA/RMA 
either  is  contrary  to  the  Refugee  Act  or 
requires  legislation.  The  Act  authorizes 
the  Director  of  the  Office  of  Refugee 
Resettlement  to  provide  cash  and 
medical  assistance  during  a  refugee's 
first  36  months  in  the  United  States  but 
does  not  prescribe  the  duration  of 
assistance,  scope  of  coverage,  benefit 


payment  levels,  or  other  details  of  a 
program  of  special  assistance  except  for 
the  requirement  that  employable 
recipients  must  accept  employment 
services  and  employment  The  Act 
authorizes  the  Secretary  to  issue  such 
regulations  as  he  deems  appropriate  to 
carry  out  the  statute.  We  consider  our 
ability  to  regulate  the  duration  of  the 
special  programs  of  RCA  and  RMA  to 
have  already  been  established  by  the 
1982  regulation  which  established  the 
18-month  limitation. 

As  noted  below  in  the  section  on 
"Regulatory  Procedures,"  this  regulation 
does  not  meet  the  definition  of  a  "major 
rule"  under  Executive  Order  12291.  since 
the  regulation  decreases  costs.  In 
addition,  the  regulaticm  does  not  result 
in  increased  costs  for  States  or 
localities.  We  also  disagree  with  the 
substance  of  the  comments  related  to 
the  Executive  Order  We  consider 
adequate  information  to  exist  on  which 
to  base  the  changes  made  in  this 
regulation,  inchiding  State-by-State  data 
on  the  utilization  of  RCA  and  RMA.  We 
also  believe  that  the  beneficial  effects  of 
more  rapid  refugee  self-sufficiency, 
reduced  welfare  dependency,  more 
equal  treatment  among  low-income 
populations,  and  reduced  Federal 
expenditures  will  outweigh  the  costs  of 
the  refugee  population  as  has  been  the 
case  witii  the  previous  reduction  in  RCA 
and  RMA  from  36  months  to  18  months. 
Comment  Several  commenters  stated 
that  refugees  affected  by  the  proposal 
would  move  to  areas  with  greater 
welfare  benefits.  Therefore  the 
commenters  expressed  doubt  that  the 
regulation  would  achieve  the  projected 
$14  million  in  Federal  savings. 

Response:  Currentiy,  the  availability 
of  RCA  and  RMA  ends  after  a  refugee's 
18tii  month  in  the  United  States.  This 
regulation  simply  moves  that  point  to 
the  12th  month.  Therefore,  to  the  extent 
that  secondary  migration  results  from 
the  termination  of  RCA/RMA  it  will  be 
likely  to  occur  6  months  sooner  than  in 
the  past  We  do  not  believe,  however, 
that  secondary  migration  will  be 
substantially  greater  than  before 
because  the  latest  available  survey  data 
(Fall  1965]  that  bear  on  this  question  do 
not  show  the  utilization  of  cash 
assistance  to  be  higher  at  12  months 
than  at  18  months. 

With  reference  to  potential  savings, 
since  RCA/RMA  costs  in  FY  1987 
totaled  $83.2  million,  we  believe  that  the 
$14  million  in  projected  net  savings 
represents  a  conservative  estimate 
which  can  be  achieved. 
Regulatory  Procedures 


Executive  Order  12291 

Under  Executive  Order  12291.  we 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  regulation  does  not  meet 
the  definition  of  a  "major"  regulation 
contained  in  the  Executive  Order.  This 
regulation  does  not  increase  costs; 
rather,  it  decreases  costs  by  decreasing 
Federal  funding. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
604(b)).  the  Secretary  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  ReductioD  Act 

This  rule  does  not  contain  collection- 
of-information  requirements  which 
require  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980. 

list  of  Subjects  in  45  CFR  Part  400 

Grant  programs — Social  programs. 
Health  care.  Public  assistance  programs. 
Refugees.  Reporting  and  recordkeeping 
requirements. 

Dated-  AprU  29, 1968. 
Wayne  A.  Stantaa, 
AdmmtBtmtor,  Family  Support 
Admtdstration. 
Approved- June  15, 1988. 
OtiaR-Bowen, 

Secretary  of  the  Department  of  Health  and 
Human  Services. 

45  CFR  Part  400  is  amended  as 
follows: 

PART400-{AMENDEO] 

The  authority  citation  for  Part  400 
continues  to  read  as  follows: 

Audmrity:  Section  412(a)(9),  Immigration 
and  Nationality  Act  (8  U.S.C.  1522(a)(9)). 

§4002    [Amendad] 

1.  In  S  40a2,  the  definitions  of 
"Refugee  cash  assistance"  and  of 
"Refugee  medical  assistance"  are 
amended  by  striking,  in  each  definition, 
"an  18-month  period"  and  substituting 
therefor  "a  12-month  period". 

§400.203    [Amended] 

2.  In  5  400.203,  paragraph  (b)  is 
amended  by  striking  "18-month  period" 
and  substituting  therefor  "12-month 
period",  and  paragraph  (c)  is  amended 
by  striking  "during  the  18-month  period 
beginning  with  the  19th  month"  and 
substituting  therefor  "during  the  24- 
monUi  period  beginning  with  the  13th 
month". 
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§400.204    [Amended] 

3.  In  §  400.204.  paragraph  (b)  is 
amended  by  striking  "18-month  period" 
and  substituting  therefor  "12-month 
period",  and  paragraph  (c)  is  amended 
by  striking  "during  the  18-month  period 
beginning  with  the  19th  month"  and 
substituting  therefor  "during  the  24- 
month  period  beginning  with  the  13th 
month". 

§400.209    [Amefided] 

4.  In  S  400.209,  paragraph  (b)  is 
amended  by  striking  "18  months"  and 
substituting  therefor  "12  months". 
[FR  Doc.  88-18932  Filed  8-23-88;  8:45  am] 

BiLUNG  CODE  415(M>4-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  31, 61, 71, 91, 167, 169, 
and  189 

[CGD  84-024] 
RIN2115-AB58 

Intervals  for  Drydocking  and  Tailshaft 
Examination  on  Inspected  Vessels 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

summary:  The  Coast  Guard  is  amending 
the  intervals  between  drydock  and 
tailshaft  examinations  by  extending 
them  in  most  cases  for  certain  classes  of 
vessels.  These  changes  will  decrease  the 
cost  incurred  by  the  marine  industry  in 
meeting  these  examination  requirements 
and  align  the  intervals  with  those 
specified  by  the  various  classification 
societies  and  the  intervals  currently 
under  consideration  internationally. 
EFFECTIVE  DATE:  These  rules  are 
effective  on  September  23, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

LCDR  Geoffrey  D.  Powers,  Merchant 
Vessel  Inspection  and  Documentation 
Division,  Office  of  Marine  Safety, 
Security  and  Environmental  Protection, 
(202)  267-1185. 

SUPPLEMENTARY  INFORMATION:  On  May 

30, 1986,  the  Coast  Guard  pubUshed  in 
the  Federal  Register  (51  FR  19720)  a 
notice  of  proposed  rulemaking  (NPRM). 
Two  correction  documents  were 
published  (51  FR  20847;  June  9. 1986  and 
51  FR  26439;  July  23. 1986).  On  August 
14. 1986,  the  comment  period  was 
reopened  and  extended  until  September 
30, 1986  (51  FR  29116).  A  total  of  46 
responses  were  received. 

On  October  23, 1987,  an  interim  final 
rule  was  published  which,  with  the 
following  exceptions,  became  effective 
on  November  23. 1987  (52  FR  39639). 


Sections  31.10-24,  71.53-1,  91.43-1. 
167.15-40, 169.234,  and  189.43-1  became 
effective  on  April  20, 1988.  The  interim 
final  rule  comment  period  closed  on 
January  21, 1988.  A  total  of  36  responses 
were  received  and  are  summarized 
below. 

Drafting  Information 

The  principal  persons  involved  in  the 
drafting  of  this  rule  are  LCDR  Geoffrey 
D.  Powers,  Project  Manager,  and  Mr. 
Stephen  H.  Barber,  Project  Attorney, 
Office  of  Chief  Counsel. 

RIN  Number 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

Discussion  of  Comments  and  Changes 
Made 

Of  the  36  letters  received,  the  majority 
(25)  were  from  the  barge  industry.  Two 
letters  were  from  the  deep  sea  industry, 
four  from  the  Great  Lakes,  one  from  the 
offshore  supply  vessel  industry,  and  four 
from  Coast  Guard  field  offices. 

1.  Seventeen  comments  suggest  that 
the  2.5  year  (two  examinations  within 
any  five  year  period,  with  no  more  than 
three  years  to  elapse  between  any  two 
examinations)  internal  structural 
examination  interval  for  double  hull 
tank  barges  in  Tables  31.10-21  (a)  and 
(b)  and  Tables  91.40-3  (a)  and  (b)  is  too 
restrictive. 

As  explained  on  page  39643  of  the 
interim  final  rule,  the  intervals  for  all 
examinations  in  that  document  were 
devised  by  reference  to  a  standard  of 
twice  every  five  years  (2.5)  for  salt 
water  service  and  once  every  five  years 
for  fresh  water  service.  This  standard  is 
referred  to  as  the  "basic  examination 
intervals".  From  these  basic  intervals. 
Tables  31.10-21  (a)  and  (b)  and  Tables 
91.40-3  (a)  and  (b)  were  developed — 
adding  or  subtracting  years,  as 
appropriate,  to  address  the  differences 
in  vessel  type  and  service. 

The  drydock  intervals  established  by 
the  interim  final  rule  for  double  hull 
barges  (five  years  salt.  10  years  fresh) 
are  twice  as  long  as  the  basic  drydock 
intervals  (2.5  for  salt,  five  for  fresh).  This 
doubling  was  considered  appropriate 
because  of  the  additional  safety 
inherent  in  double  hull  construction  and 
the  additional  access  for  examination 
provided  by  the  wing  voids  and  double 
bottom.  However,  due  to  the  extended 


length  of  drydock  intervals  for  double 
hull  barges  (five  years  for  salt.  10  years 
for  ft'esh)  and  the  ease  of  preparing 
voids  for  examination  it  was  considered 
appropriate  to  require  periodic  internal 
structural  examinations  (2.5  for  salt,  2.5 
for  fresh).  An  internal  structural 
examination  of  the  wing  voids  and 
double  bottoms  is  considered  a  minor 
economic  burden  because  it  does  not 
require  cleaning  and  gas  freeing  of  the 
cargo  tanks. 

The  comments  suggest,  however,  that, 
even  though  gas  freeing  of  cargo  tanks  is 
not  a  requirement  for  an  internal 
structural  examination,  virtually  every 
internal  structural  examination  will 
reveal  some  damage.  The  comments 
contend  that,  even  though  the  damage 
found  is  often  minor  and  does  not  affect 
the  seaworthiness  of  the  vessel,  the 
Coast  Guard  usually  will  require  any 
minor  damage  found  to  be  repaired. 
Repairs  involving  welding  will  require 
gas  freeing  of  the  cargo  tanks  and  gas 
freeing  is  the  most  expensive  aspect  of 
an  examination.  Therefore,  the 
comments  suggest  that  the  internal 
structiu-al  examination  interval  should 
be  five  years  (salt  or  fresh),  rather  than 
2.5  years,  in  order  to  provide  an 
incentive  to  build  double  hull  tank 
vessels.  The  Coast  Guard  takes  the 
position  that  damage  severe  enough  to 
require  immediate  repair  will  normally 
be  visible  during  an  on-deck 
examination  of  wing  voids  and  rakes. 
Additionally,  the  Coast  Guard  prefers 
the  construction  of  double  hull  barges 
over  single  hull  barges  due  to  the 
increased  level  of  pollution  prevention. 
For  these  reasons,  the  2.5  year  interval 
in  Tables  31.10-21{b)  and  91.40-3{b)  for 
internal  structural  examination  of 
double  hull  barges  in  fresh  water  service 
is  changed  to  five  years. 

This  five  year  interval  should 
maintain  the  incentive  for  industry  to 
build  double  hull  barges,  minimize  the 
need  for  gas  freeing  cargo  tanks,  reduce 
the  generation  of  hazardous  waste  and 
air  pollution,  and  economically  benefit 
vessel  owners  and  operators. 

The  2.5  year  internal  structural 
examination  interval  for  double  hull 
barges  in  salt  water  service  has  been 
retained  due  to  the  greater  potential  for 
corrosion  in  wing  voids  and  double 
bottoms  resulting  from  salt  water 
ballasting  and  the  environment  in  which 
they  operate. 

However,  to  ensure  that  the  general 
condition  of  the  internal  structiu^  of 
those  barges,  as  well  as  others,  is 
monitored  during  the  period  between 
internal  structiu-al  examinations,  a 
requirement  for  an  annual  on-deck 
examination  of  wing  voids  and  rakes  is 
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added  to  55  31.10-21  and  91.40-3.  Gas 
freeing,  cleaning,  and  other  preparations 
for  personnel  entry  are  not  required, 
unless  the  on-deck  examination  reveals 
the  presence  of  water  or  cargo  in  the 
voids  and  rakes,  indicating  damage 
potentially  affecting  the  vessel's 
seaworthiness.  If  water  or  cargo  is 
present  an  internal  structural 
examination  may  be  required.  Actually, 
marine  inspectors  usually  conduct  on- 
deck  examinations  of  voids  and  rakes 
during  inspections  and  reinspections  for 
certification  of  both  single  and  double 
hull  salt  and  fresh  water  service  barges. 
This  regulation  is  merely  an  affirmation 
of  this  existing  practice. 

For  the  above  reasons,  the  internal 
structural  examination  interval  for  fresh 
water  service  single  hull  barges  with 
independent  tanks  and  deck  cargo 
barges  has  been  extended  to  five  years. 

2.  Four  comments  recommend  the 
cargo  tank  internal  examination  interval 
for  double  hull  tank  barges  with 
externally  framed  tanks  be  reduced 
from  10  to  five  years.  No  reasons  were 
given.  In  the  absence  of  any 
justification,  the  Coast  Guard  has  not 
changed  the  interval. 

3.  Seven  comments  from  within  the 
barge  industry  suggest  that  the  authority 
to  extend  examination  intervals  need 
not  be  restricted  to  Coast  Guard 
Headquarters,  particularly  internal 
structural  and  cargo  tank  internal 
examination  intervals.  They  state  that 
the  regulations  should  be  more  flexible 
and  that  Officers  in  Charge,  Marine 
Inspection,  should  be  given  some 
extension  authority. 

The  Coast  Guard  agrees  and  has 
authorized  Officers  in  Charge,  Marine 
Inspection,  to  grant  cargo  tank  internal 
and  internal  structural  examination 
extensions.  The  examination  interval 
scheme  established  in  the  interim  final 
rule  is  designated  to  maximize  the 
incidence  of  different  examinations 
being  conducted  concurrently.  To 
achieve  this  alignment,  the  Coast  Guard 
has  established  policy  authorizing 
Officers  in  Charge,  Marine  Inspection,  to 
extend  internal  structural  and  cargo 
tank  internal  examinations  a  maximum 
of  12  months.  Once  the  three  hull 
examinations  (drydock,  internal 
structural,  and  cargo  tank  internal]  are 
in  phase.  Officers  in  Charge,  Marine 
Inspection,  are  authorized  to  extend  the 
cargo  tank  Internal  and  internal 
structural  examinations  a  maximum  of 
three  months,  in  those  cases  where 
circumstances  beyond  the  control  of  the 
owner  exist.  In  the  event  an  extension 
would  disrupt  the  desired  alignment,  the 
examination  completion  or  credit  date 
will  be  back-dated  to  its  original  due 
date,  in  order  to  maintain  concurrence 


of  futiu^  examinations.  This  policy  will 
provide  industry  and  Officers  in  Charge, 
Marine  Inspection,  with  the  flexibility  to 
deal  with  the  unexpected  and  will 
faciUtate  and  maintain  alignment  of  hull 
examination  anniversary  dates.  It  will 
also  relieve  Commandant  (G-MVI)  from 
having  to  respond  to  numerous  requests 
for  minor  extensions.  Commandant  (G- 
MVI)  will  retain  drydock  and  tailshaft 
examination  extension  authority.  The 
Coast  Guard  does  not  anticipate 
granting  drydock  extensions,  except  in 
the  most  unusual  situations. 

4.  Two  comments  request  that 
Officers  in  Charge,  Marine  Inspection, 
be  given  the  hull  examination  extension 
authority  necessary  to  permit  "running" 
examinations,  that  is,  examinations 
beginning  at  one  port  that  are  completed 
at  another  port  along  the  vessel's  route, 
with  deadl^  extensions  as  necessary. 
Rtmning  hull  examinations  are  contrary 
to  general  Coast  Guard  policy  which 
requires  that  hull  examinations  be 
conducted  in  their  entirety  whenever 
possible. 

5.  Eleven  comments  request  that  the 
fresh  water  service  intervals  apply  to 
vessels  in  fresh  water  at  least  six 
months  in  every  12  month  period  since 
the  last  drydodc  examination.  The 
interim  final  rule  specifies  nine  months 
in  every  12.  The  comments  point  out  that 
limiting  salt  water  exposure  to  three 
months  unnecessarily  reduces  the 
drydocking  intervals  for  some  single  hull 
vessels  without  a  demonstrated  need  for 
the  reduction. 

The  Coast  Guard  agrees  and  has 
amended  the  eligibility  requirements  for 
fresh  water  intervals  in  55  31.10- 
21[a)(2).  71.50-3(b)(2),  91.40-3(a)(2), 
167.15-30(a)(2],  16g.22g(a](2),  and  189.40- 
3(a)(2)  to  permit  as  much  as  six  months 
salt  water  service  in  a  12  month  period. 

6.  Seventeen  comments  request  that 
the  cargo  tank  internal  and  cargo  tank 
external  examination  intervals  in  48 
CFR  Part  151  (unmanned  barges  carrying 
certain  bulk  dangerous  cargoes]  be 
included  in  this  rulemaking.  These 
conunents  point  out  that  most  double 
hull  tank  barges  affected  by  the 
amendments  to  Part  31  in  this 
rulemaking  are  certificated  to  carry 
liquid  hazardous  materials  under  Part 
151.  The  shorter  Part  151  examination 
intervals  have  the  effect  of  negating  the 
potential  economic  benefit  of  the 
extended  Part  31  intervals. 

The  Coast  Guard  recognizes  this 
problem  and  will  address  the  Part  151 
intervals  in  a  separate  rulemaking.  In 
the  interim,  the  Coast  Guard  has 
established  policy  permitting  cargo 
tanks  carrying  some  of  the  non- 
corrorive  Part  151  products  to  be 
examined  at  the  intervals  specified  in 


Tables  31.10-21(a),  31.10-21(b).  91.40- 
3(a),  and  91.40-3(b).  Infom^ation  on 
specific  cargoes  can  be  obtained  from 
Officers  in  Charge,  Marine  Inspection. 

7.  Two  comments  request  that  the 
cargo  tank  internal  examination  interval 
for  single  hull  tank  barges  certificated 
for  the  carriage  of  Grade  D  and  E 
cargoes  only  be  changed  from  five  years 
to  the  six  year  interval  which  existed 
before  the  interim  final  rule.  One 
comment  recommends  that  the  interval 
be  changed  bom  five  years  to  10  years 
because  Grade  D  and  E  tanks  are  the 
most  expensive  to  gas  free  and  because 
internal  damage,  if  any,  can  be  detected 
during  a  drydock  examination. 

All  the  examination  intervals  in  the 
interim  final  rule  (drydock,  internal 
structural,  cargo  tank  internal,  tailshaft. 
and  integral  fuel  oil  tank)  are  a  multiple 
of  five  years,  which  will  maximize  the 
incidence  of  different  examinations 
coming  due  at  the  same  time.  In 
response  to  comments  received  to  the 
notice  of  proposed  rulemaking,  the 
interim  final  rule  established  a  five  year 
cargo  tank  examination  interval  which 
coincides  with  the  drydocking  interval. 
In  addition  to  reducing  the  hidl 
examination  intervals  applicable  to 
barges  will  coincide  and  Coast  Guard 
marine  inspectors  will  be  able  to 
conduct  a  complete  assessment  of  the 
vessel's  hull  structure. 

As  for  the  recommended  10  year 
interval  the  Coast  Guard  finds  a  10  year 
interval  for  tank  tntemal  examinations 
on  single  hull  tank  barges  excessive  for 
barges  carrying  environmentally 
hazardous  products.  Hierefore.  the  five 
year  interval  is  retained  in  the  final  rule. 

8.  One  comment  requests  that  the 
longer  drydock  intervals  (five  years  salt, 
10  years  fresh)  allowed  double  hull  tank 
barges  and  unmanned  deck  cargo  barges 
be  applied  to  other  barges  that  permit 
convenient  access  to  the  internal  hull 
structure  for  examination. 

The  Coast  Guard  agrees  and  has 
amended  Tables  91.40-3(a)  and  91.40- 
3(b)  to  permit  a  five  year  and  ten  year 
drydock  interval  respectively  for  those 
unmanned  double  hull  freight  barges  the 
arrangement  of  which  produces  access 
for  a  complete  internal  structural 
examination  without  the  necessity  of 
entering  cargo  tanks  or  holds. 

9.  One  comment  considers  the  2.5  year 
drydock  interval  excessive  for  offshore 
supply  vessels,  other  self  propelled 
vessels  less  than  1,600  gross  tons,  and 
industrial  barges. 

The  Coast  Guard  takes  the  position 
that  size  is  not  a  factor  in  determining 
examination  intervals.  A  2.5  year 
drydock  interval  is  necessary  to  ensure 
an  adequate  level  of  safety  for  these 


maimed,  single  hulled  vessels  operating 
in  an  exposed  salt  water  environment. 
Therefore,  the  2.5  year  interval  is 
retained. 

10.  One  comment  objects  to  the 
lengthening  of  the  drydock  interval  for 
passenger  vessels  on  domestic  salt 
water  routes  from  18  months  to  2.5 
years.  The  comment  is  particularly 
concerned  with  older  vessels  carrying 
large  numbers  of  passengers  on  open 
ocean  overnight  routes  because  the 
schedules  of  these  vessels  are  often  so 
tight  that  time  in  part  is  consumed  with 
loading  and  off  loading  the  vessel  rather 
than  with  preventive  maintenance 
programs. 

There  are  over  100  passenger  vessels 
certificated  for  domestic  salt  water 
service.  The  vast  majority  of  these  are 
ferries.  Many  of  them  are  part  of  the 
multi-ship  operations,  which  allow 
individual  vessels  to  be  removed  from 
service  for  maintenance.  The  Coast 
Guard  is  satisfied  that  these  vessels  can 
operate  safely  with  a  2.5  year  drydock 
interval. 

There  are,  however,  some  passenger 
vessels  operating  on  open  ocean  routes 
that,  in  aU  practical  respects,  are  similar 
to  international  routes,  except  for  the 
fact  that  their  points  of  departure  and 
destination  are  limited  to  domestic 
ports.  These  vessels  typically  provide 
overnight  accommodations  for  the 
passengers.  If  the  choice  of  ports  made 
the  operations  international  voyages, 
these  passenger  vessels  would  be 
subject  to  a  one  year  drydock  interval 
under  SOLAS.  Before  the  intervals  were 
extended  in  the  interim  final  rule,  all 
domestic  salt  water  service  passenger 
vessels  were  subject  to  an  18  month 
drydock  interval.  Although  there  are 
only  a  limited  number  of  older  vessels 
with  accommodations  for  overnight 
passengers  operating  on  exposed  open 
ocean  routes,  they  do  carry  a  large 
number  of  passengers  and  their 
operations  are  significantly  different 
from  the  vast  majority  of  vessels 
certificated  for  domestic  salt  water 
service.  Therefore,  the  Coast  Guard  has 
amended  6  71.50-3  to  require  vessels  20 
years  of  age  or  older  operating  on  non- 
international  salt  water  routes  and 
accommodating  overnight  passengers  to 
be  drydocked  at  18  month  intervals.  All 
other  passenger  vessels  operating  on 
non-international  salt  water  routes  can 
continue  to  take  advantage  of  the 
extended  drydock  intervid  of  2.5  years, 
as  established  in  the  interm  final  rule. 

11.  Four  comments  request  a  six  year 
drydock  interval  for  Great  Lakes  vessels 
because  the  corrosion  rates  for  vessels 
exclusively  in  fresh  water  service  do  not 
warrant  a  five  year  diydock  interval  and 
because  damage,  if  any,  can  be 


discovered  by  internal  examination. 
They  also  suggest  that  the  unique  design 
of  Great  Lakes  vessels  (double  sides  and 
bottoms)  provides  the  access  necessary 
for  structural  examinations  afloat.  While 
recognizing  that  a  six  year  interval  will 
have  no  real  effect  without  a 
corresponding  change  to  the  Load  Line 
Regulations,  the  comments  seek 
eventual  alignment  of  the  drydock 
interval  in  these  rules  and  in  the  Load 
Line  regulations  with  the  six  year  (five 
years  plus  a  year  of  grace)  American 
Bureau  of  Shipping  diydock  interval. 

Based  upon  the  outcome  of  the 
regulatory  project  to  revise  the  load  line 
regulations  (CGO  86-013),  the  Coast 
Guard  intends  to  align  these  rules  with 
the  new  load  line  intervals,  whatever 
they  may  be.  In  the  interim,  the 
Commander,  Ninth  Coast  Guard  District, 
is  authorized  to  grant  certain  Great 
Lakes  vessels  diydock  extensions  of  up 
to  one  year.  Extension  will  be  limited  to 
vessels  of  all-welded  construction  and 
of  a  design  which  provides  complete 
access  for  an  tatemal  structural 
examination  (all  shell  plating  and 
structural  members)  without  the 
necessity  of  entering  the  holds  or  cargo 
tanks.  Extensions  will  be  considered  on 
a  ship-by-ship  basis  and  will  be  based 
on  the  results  of  a  complete  internal 
structural  examination. 

12.  Two  comments  suggest  that  the 
Great  Lakes  drydock  interval  be 
extended  by  the  amount  of  time  a  vessel 
spends  in  lay-up.  The  comments  note 
that  the  American  Bureau  of  Shipping 
rules  for  classing  steel  vessels  contain  a 
provision  for  deducting  all  or  part  of  the 
time  in  lay-up  &t)m  the  survey  interval. 

The  Coast  Guard  takes  the  position 
that  examination  intervals  should  not  be 
based  on  a  vessel's  actual  number  of 
underway  days.  Two  recent 
examinations  conducted  in  1985  and 
1987  on  Great  Lakes  vessels  in  extended 
lay-up  status  revealed  excessive 
deterioration  in  the  rivets  and  bottom 
shell  welds.  The  extent  of  deterioration 
in  one  vessel  required  the  replacement 
of  more  than  10,000  rivets  and  the  vee 
€md  re-weld  of  all  welded  butts.  The 
other  vessel  needed  over  8,000  rivets 
redriven  and  1.541  linear  feet  of  bottom 
weld  veed  and  rewelded.  Accordingly, 
no  accommodation  is  made  for  lay-up 
time  in  the  final  rule. 

13.  Two  comments  suggest  diat  all 
examination  intervals  in  the  interim 
final  rule  be  placed  on  a  two  year 
multiple.  These  comments  suggest  that, 
for  unclassed,  non-loadlined  vessels,  the 
primary  examination  is  the  inspection 
for  certification,  which  occurs  every  two 
years,  and  that  hull  examinations  on  a 
two  year  multiple  would  reduce  the 
necessary  out-of-service  time. 


The  five  year  multiple  scheme  in  these 
rules  was  developed  to  ensure  that  these 
rules  would  be  consistent  with  the 
examination  intervals  currently  under 
consideration  internationally.  An 
International  Maritime  Organization 
(IMO)  diplomatic  conference  will  be 
held  in  November  1988  to  consider  the 
examination  intervals  in  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships  1973, 
in  SOLAS,  and  in  the  Load  Line 
Convention.  A  draft  protocol, 
Modifications  And  Additions  To  The 
Annex  Of  The  International  Convention 
For  The  Safety  Of  Ufe  At  Sea,  1974. 
proposes  to  establish  a  five  year  period 
of  validity  for  certificates.  Upon 
completion  of  the  conference,  the  Coast 
Guard  will  consider  the  possibility  of 
initiating  the  legislative  proposal 
necessary  to  permit  a  five  year  period  of 
validity  of  certificates  of  inspection. 

14.  One  comment  requests  an 
explanation  of  the  the  term  "bilge 
injection  valve"  in  §5  31.10-20.  71.5&-1. 
91.40-1, 167.15-27, 169.231,  and  189.40-1. 

A  bilge  injection  valve  is  the  valve  for 
the  emergency  bilge  suction  required  by 
46  CFR  56.50-50(f).  However,  to  avoid 
confusion  and  establish  consistent 
terminology,  the  words  "valves  for  the 
emergency  bilge  suction"  are  substituted 
for  the  words  "bilge  injection  valves" 
each  place  they  appeared  in  the  interim 
final  rule  and  in  46  CFR  61.20-5(b). 

Also,  the  word  "including  "  in 
§§  31.10-20(a)  and  (d),  71.5(>-l(a),  91-40- 
1(a)  and  (d),  167.15-27(a).  169.231(a),  and 
189.4(>-l(a)  and  (c)  is  removed. 
Otherwise,  the  sentence  implies  that  sea 
chests,  sea  valves,  and  valves  for  the 
emergency  bilge  suction  need  be 
examined  only  when  they  are  through 
hull  fittings.  It  is  intended  that  they  be 
examined  regardless  of  whether  or  not 
they  are  through  hull. 

15.  One  comment  suggests  that 
because  fi-esh  water  service  vessels  are 
exempt  from  the  tailshaft  examination 
requirements,  they  also  should  be 
exempt  from  the  requirement  that  sea 
valves  be  examined  during  each 
required  drydocking. 

Sea  valve?  perform  a  vital  function  in 
maintaining  the  watertight  integrity  of  a 
vessel  and  should  be  regularly 
examined  Because  they  cannot  be 
opened  easily  for  examination  while  the 
vessel  is  afloat,  the  most  convenient  and 
logical  time  to  examine  them  is  when 
the  vessel  is  on  drydock.  Therefore,  the 
requirement  is  undianged. 

16.  One  comment  objects  to  the 
provision  in  the  interim  final  rule 
prohibiting  vessels  over  15  years  of  age 
fi'om  entering  the  underwater  survey 
program.  This  comment  suggests  that 
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the  condition  of  the  vessel  rather  than 
age  should  be  the  deciding  factor. 

The  underwater  survey  program  is  a 
new  one.  Until  the  Coast  Guard  has 
sufficient  experience  in  the  program  and 
confidence  in  the  quality  of  underwater 
survey  results,  the  Coast  Guard  intends 
to  proceed  cautiously  and  apply  the 
program  only  to  younger  vessels. 

like  Coast  Guard  had  an  experimental 
program  whereby  certain  vessels  were 
allowed  to  substitute  an  underwater 
survey  for  a  drydocking.  Experience 
under  this  program,  using  the  available 
techniques  and  equipment,  indicates 
that  poor  water  quality  (tiu'bidity  and 
current),  such  as  that  encountered  in 
many  U.S.  ports,  frequently  led  to 
unacceptable  results. 

Because  of  the  Coast  Guard's  limited 
experience  with  underwater  surveys,  the 
varying  circumstances  under  which  an 
underwater  survey  may  be  considered 
instead  of  drydocking,  and  the 
developing  technology  in  this  field,  the 
Coast  Guard  will  re-evaluate  the  age 
restriction  after  a  sufficient  number  of 
underwater  surveys  and  subsequent 
drydocking  have  been  conducted.  The 
drydock/underwater  survey/drydock 
cycle  will  take  a  minimiim  of  five  years 
to  complete.  Therefore,  the  Coast  Guard 
anticipates  that  a  re-evaluation  of  this 
provision  could  begin  in  1994. 

17.  One  comment  asks  what 
constitutes  a  "complete  set"  of  hull 
gaugings,  as  required  in  9S  31.10- 
21(d)(2),  91.40-3(d)(2),  and  189.40-3(a)(2) 
for  Coast  Guard  consideration  of  a 
request  for  continued  participation  in 
the  underwater  survey  program.  A 
complete  set  would  be  all  of  the 
gaugings  deemed  necessary  by  the 
Offlcer  in  Charge,  Marine  Inspection,  to 
determine  the  condition  of  that 
particular  vessel's  hull.  They  generally 
would  include  gaugings  taken  aroimd 
two  or  more  complete  transverse 
sections  of  the  hull.  Plate  gaugings  of 
one  or  more  strakes  in  the  wind-and- 
water  area,  of  additional  transverse 
belts,  or  of  questionable  areas,  such  as 
those  with  pitting  or  fractiu'es,  may  also 
be  required. 

18.  Pour  comments  asked  whether 
"integral"  in  "integral  fuel  oil  tank"  in 
9S  31.10-24,  71.53-1,  91.43-1, 167.15-40, 
169.234,  and  189.43-1  means  integral  to 
the  deck,  as  in  the  case  of  deck  mounted 
fuel  oil  tanks. 

"Integral  fuel  oil  tank"  means  a  tank 
located  within  the  vessel's  hull  with  one 
or  more  of  its  sides  being  part  of  the 
vessel's  hull.  A  tank  integral  only  to  the 
deck  would  not  come  under  these 
sections.  The  meaning  of  integral  is 
clarified  in  this  final  rule. 

19.  One  comment  objected  to  requiring 
an  internal  examination  of  one  or  more 


randomly  selected  double  bottom  fuel 
oil  tanks  on  vessels  10  years  of  age  and 
older.  The  comment  contends  that 
defects  are  rarely  found  in  fuel  oil  tanks 
and  that,  if  internal  examinations  are 
required,  they  should  be  limited  to  tanks 
which,  through  external  examination, 
indicate  probable  damage. 

The  Coast  Guard  recognizes  the  non- 
corrosive  nature  of  fuel  oil  but  takes  the 
position  that  any  tank  integral  to  the 
hull  warrants  some  degree  of 
examination,  particulary  tanks  in  older 
vessels.  The  random  selection  method  of 
choosing  tanks  to  be  internally 
examined  strikes  a  reasonable  balance 
between  the  needs  of  safety  and  cost  of 
preparing  tanks  for  internal 
examination. 

The  comment  also  asked  that  the 
integral  fuel  tank  examination 
requirement  be  suspended  for  "extended 
public  dialog".  In  light  of  the  fact  that 
the  interim  final  rule  provided  for  an 
tmusually  lengthy  comment  period 
(three  months)  followed  by  an 
additional  three  month  period  before  the 
fuel  tank  provisions  became  effective, 
the  Coast  Guard  determines  that  an 
adequate  opportimity  for  comment  has 
been  provided. 

20.  One  comment  suggests  that 
S  61.20-17  be  amended  to  allow 
tailshafts  which  are  corrosion  resistant 
except  for  the  portion  between  the  strut 
and  stem  tube  to  be  examined  at  the 
intervals  established  for  tailshafts  which 
are  fully  corrosion  resistant.  The 
reasoning  is  that  the  unclad  portions  of 
these  tailshafts  can  be  examined  any 
time  the  vessel  is  in  drydock  without 
having  to  draw  the  shaft.  The  Coast 
Guard  agrees  and  amends  S  01.20-17(c) 
to  provide  that  only  the  inaccessible 
portions  need  to  be  corrosion  resistant. 

21.  One  comment  points  out  that  the 
tailshaft  examination  requirements  in 
the  interim  final  rule  address  oil 
lubricated  tailshafts  with  a  taper  and 
keyway  but  fail  to  address  tailshafts 
with  a  taper  but  no  keyway.  The  Coast 
Guard  has  corrected  this  by  amending 

S  61.20-17(d)(4](i)  to  read:  "For  tailshafts 
with  a  taper,  the  propeller  is  removed 
and  the  taper  and  the  keyway  (if  fitted) 
are  nondestructively  tested  at  intervals 
not  to  exceed  five  years".  Section  61.20- 
18(b)  is  similarly  amended. 

22.  One  comment  suggests  that 

5  61.20-17(d)  is  misleading  in  stating  that 
"tailshafts  with  oil  lubricated  bearings 
are  not  required  to  be  examined".  What 
is  intended  is  that  tailshafts  are  required 
to  be  examined  but  are  not  required  to 
be  drawn  for  the  examination.  The 
paragraph  is  amended  accordingly. 

23.  One  comment  made  the  suggestion 
that  a  requirement  for  the  examination 
of  inboard  seal  assemblies  be  added  to 


the  oil  lubricated  tailshaft  examination 
requirements  in  S  ei.20-17(d).  The  Coast 
Guard  agrees  and  incorporates  this 
requirement. 

24.  Eight  comments  objected  to 
requiring  that  the  Coast  Guard  be 
notified  any  time  a  barge  is  placed  in  a 
drydock.  These  comments  suggest  that 
the  Coast  Guard  be  notified  only  when  a 
barge  is  drydocked  for  repairs  (the  old 
Subchapter  D  standard).  They  are 
concerned  that  notifying  the  Coast 
Guard  each  time  the  vessel  is  drydocked 
because  of  a  change  in  ownership  or 
pre-charter  will  result  in  needless 
examinations. 

The  requirement  to  notify  the  Coast 
Guard  whenever  a  vessel  is  drydocked 
is  needed  to  allow  the  Officer  in  Charge, 
Marine  Inspection,  time  to  ascertain  the 
reasons  for  drydocking.  Should  the  need 
for  Coast  Guard  inspection  become 
evident,  the  advance  notice  is  necessary 
to  avoid  marine  inspector  scheduling 
problems.  The  Coast  Guard  does  not 
intend  to  normally  examine  a  vessel  that 
is  in  drydock  solely  for  a  change  in 
ownership  or  pre-charter.  However, 
experience  indicates  that,  in  many 
instances,  hull  damage  is  not  discovered 
until  a  vessel  is  hauled  out  of  the  water. 
If  damage  requiring  repairs  is 
discovered,  the  repair  work  must  be 
inspected  by  the  Coast  Guard.  In  these 
instances,  prior  notification  could 
mitigate  inspection  scheduling  problems 
and  the  resulting  potential  delay  in 
completion  of  repairs  and  return  of  the 
vessel  to  service.  A  simple  telephone 
call  can  avoid  one  or  more  days  delay. 

Before  the  interim  final  rule, 
Subchapters  H,  I,  R,  and  U  (SS  71.50-5, 
91.40-5, 167.15-30(b),  169.233.  and 
189.40-^)  required  notification  any  time 
a  vessel  was  placed  on  a  drydock  for 
these  same  reasons.  The  requirement, 
therefore,  is  new  only  for  Subchapter  D 
(tank)  vessels. 

25.  Six  comments  object  to  the 
requirement  in  S9  31.10-22(c],  71.50-5(c), 
91.40-5(c).  167.15-35(c),  169.233(c),  and 
180.40-5(c)  that  a  plan  showing  the 
barge's  scantiings  be  made  available  at 
drydock  examinations  of  barges  with 
Load  Line  Certificates.  The  comments 
point  out  that  because  barges  frequentiy 
change  ownership,  their  plans  are  often 
misplaced  or  otherwise  are  no  longer 
available.  Reproducing  these  plans,  so 
the  comments  contend,  would  be 
uimecessarily  expensive. 

The  plans  are  needed  to  assist  the 
marine  inspector  during  a  hull 
examination  in  determining  the  extent  of 
any  hull  deterioration.  If  the  current 
owner  does  not  have  the  plans,  a  copy 
should  be  available  bom  the  Load  Line 
assigning  authority,  the  naval  architect. 
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or  the  builder.  In  the  event  that  a  copy  is 
not  available  from  these  or  other 
potential  sources,  the  Commandant  may 
permit,  under  §§30.15-1,  70.15-1,  90.15- 
1, 169.109.  and  189.15-1,  an  equivalency 
to  the  requirement  for  plans  and  acceot 
an  owner  generated  sketch,  a  Hst  of  the 
vessel's  original  bracket,  frame,  and 
plate  thicknesses,  or  other  information 
suitable  to  the  Officer  in  Charge,  Marine 
Inspection. 

26.  One  comment  suggested  that  it 
would  assist  the  vessel  owner  or 
operator  if  the  Coast  Guard  would 
provide,  upon  request,  a  print-out  of  the 
date  of  the  last  required  examination, 
any  outstanding  examination 
requirements,  and  the  due  dates  of  the 
next  required  examinations. 

This  infonnation  is  available  to 
Officers  in  Charge,  Marine  Inspection, 
through  the  Marine  Safety  Information 
System.  Currendy.  notification  of 
upcoming  inspections  for  certification 
and  outstanding  requirements  are 
provided  to  vessel  owners  and 
operators.  As  time  and  priorities  allow, 
Officers  in  Charge.  Marine  Inspection, 
will  try,  upon  request,  to  furnish  other 
hull  examination  scheduling 
information. 

27.  One  comment  suggests  that  the 
Coast  Guard  provide  written  guidance 
to  assist  industry  in  understanding  and 
complying  with  the  new  regidations.  The 
Coast  Guard  has  developed  poUcy  for 
implementing  the  new  regulations  and 
guidance  for  underwater  surveys.  It  is 
available  to  the  public  upon  request  at 
all  inspection  offices. 

Regulatory  Evaluation 

This  final  rule  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
significant  under  DOT  regulatory 
policies  and  procedures  (44  FR  11034; 
February  28, 1979).  A  Final  Regulatory 
Evaluation  is  available  for  inspection  or 
copying  at  Office  of  the  Chief  Counsel 
(G-LRA-2).  Room  2110.  U.S.  Coast 
Guard  Headquarters,  2100  2nd  Street. 
SW..  Washington,  DC.  or  by  contacting 
LCDR  Geoffrey  D.  Powers  at  (202)  267- 
1185.  The  evaluation,  which  is 
summarized  in  the  preamble  to  the 
interim  final  rule,  has  not  been  changed 
except  as  follows  to  address 
amendments  in  the  final  rule. 

The  only  changes  to  the  Regulatory 
Evaluation  result  fi-om  extending  the 
internal  structural  examination  interval 
fi-om  twice  every  five  years  to  once 
every  five  years  for  double  hull  tank 
barges  in  fresh  water  service  and  from 
reducing  the  drydock  interval  from  twice 
every  five  years  to  once  every  18  months 
for  passenger  vessels  20  years  of  age  or 
older  operatmg  on  non-international  salt 
water  routes  and  accommodating 


overnight  passengers.  The  extension  of 
the  internal  structural  interval  will  save 
the  barge  industry  an  estimated  $290,000 
per  year.  This  figure  is  based  on  the 
revenue  that  will  be  saved  by 
eliminating  one  of  the  two  day-and-a- 
half  examinations  required  every  five 
years  for  the  1,198  double  hull  barges 
and  191  single  hull  barges  with 
independent  tanks  in  fresh  water 
service.  The  reduction  in  the  passenger 
vessel  drj'dock  interval  will  reduce  the 
estimated  economic  benefit  of  this  rule 
by  $93,000  per  year.  The  net  result  of 
these  two  changes  is  a  savings  of 
$197,000  per  year  in  addition  to  the 
estimated  $26,000,000  total  annual 
saving  for  the  maritime  industry 
expected  to  result  from  the  interim  final 
rule. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmentad  impact  of  the  regulations 
and  concluded  that  preparation  of  an 
environmental  impact  statement  is  not 
necessary.  An  environmental 
assessment  with  a  finding  of  no 
significant  impact  has  been  prepared 
and  is  on  file  in  the  rulemaking  docket. 

Paperwork  Reduction  Act 

These  regulations  contain  information 
collection  requirements  in  the  following 
sections  of  46  CFR  Title  1:  §  31.10-21, 
§  31.10-22,  §  71.50-5.  §  91.40-3,  §  91.40- 
5.  §  167.15-35,  §  169.233,  §  189.40-3.  and 
§  189.40-5.  They  have  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseq.)  and  have  been 
assigned  OMB  control  number  2115- 
0554. 

Regulatory  Flexibility  Act 

The  amendments  to  the  interim  final 
rule  impose  no  new  economic  burdens. 
Certain  amendments  reduce  costs  for 
the  maritime  industry.  For  example,  the 
internal  structural  examination  interval 
for  double  hull  tank  barges  in  fresh 
water  service  is  changed  fi'om  twice 
every  five  years  to  once  every  five 
years,  thus  eliminating  one  examination 
every  five  years.  Other  amendments  will 
have  no  economic  impact,  such  as  the 
provision  requiring  the  annual  on-deck 
examination  of  void  spares.  The  on- 


deck  examinations  are  conducted  by  the 
Coast  Guard  during  the  annual 
inspection  or  reinspection  for 
certification  and  create  no  additional 
delays  or  cost  for  the  maritime  industry. 
The  reduced  drydock  examination 
inter\'al  for  older  domestic  salt  water 
service  passenger  vessels  will  affect 
only  a  limited  number  of  large  vessels 
with  overnight  accommodations. 

For  the  above  reasons,  the  Coast 
Guard  certifies,  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

46  CFR  Part  31 

Barges.  Flammable  materials,  Law 
enforcement.  Marine  safety,  Tank 
vessels. 

46  CFR  Part  61 

Marine  safety.  Tests  and  inspections. 
Vessels. 

46  CFR  Part  71 

Foreign  trade,  Law  enforcement. 
Marine  safety.  Passenger  vessels. 
Reporting  requirements. 

46  CFR  Part  91 

Cargo  vessels.  Law  enforcement, 
Marine  safety.  Reporting  requirements. 

46  CFR  Parts  167  and  169 

Fire  protection.  Marine  safety. 
Reporting  requirements.  School  vessels. 

46  CFR  Part  189 

Marine  safety,  Oceanographic  vessels. 

Accordingly,  the  interim  rule 
amending  46  CFR  Parts  31,  61,  71.  91. 
167, 169.  and  189  which  was  published  at 
52  FR  39639-39657  on  October  23, 1987, 
is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  31— {AMENDED] 

1.  The  authority  citation  for  Part  31  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703:  49  CFR  1.46. 

§31.10-20    [Amended] 

2.  In  §  31.10-20  (a)  and  (d).  by 
removing  the  words  "bilge  injection 
valves"  and  adding,  in  their  place,  the 
words  "valves  for  the  emergency  bilge 
suction"  and  by  removing  the  word 
"including". 

3.  In  §  31.10-21,  by  revising  the 
introductory  text  to  paragraph  (a),  the 
first  sentence  of  paragraph  (a)(1),  Table 
31.10-21(a),  the  first  sentence  of 
paragraph  (a)(2),  and  Table  31.10-21  (b), 
by  redesignating  paragraphs  (b)  through 
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(f)  as  paragraphs  (c)  through  (g],  by 
adding  a  new  paragraph  (b],  by  revising 
the  introductory  text  to  redesignated 
paragraph  (e),  and  by  revising 
redesignated  paragraph  (f)  to  read  as 
follows: 


9  31.10-21    Drydock  •xamlnatloii,  Intanwi 
stnicturel  •xamination,  cargo  tank  Intamal 
•xaminatlon,  and  undarwatar  aurvay 
Intarvala— TB/ALL. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (g)  of  this  section,  each  tank 
vessel  must  undergo  drydock,  internal 


structural,  and  cargo  tank  internal 
examinations  as  follows: 

(1)  Except  under  paragraph  (a](2)  of 
this  section,  vessels  that  operate  in  salt 
water  must  be  inspected  in  accordance 
with  the  intervals  set  forth  in  Table 
31.10-21(a).  *  *  * 


Table  31.10-21  (a).— Salt  Water  Service  Vessels  Examination  Intervals  in  Years 


Drydock 

Internal  stnictural 

Cargo  tank  interraU.. 


Single  hull 

slupand 

barge 


2.5 

2.5 

'2.5 


Double  hull 

barge  with 

internal 

framing  > 


5.0 

Z5 

'5.0 


Double  hutt 

barge  with 

external 

(raming* 


5.0 
2.5 

'10.0 


Single  hull 

barge  with 

independent 

tanks* 


5.0 

2.5 

'10.0 


Wood  hull 

ship  and 

barge 


2.5 

5.0 

•2.5 


Single  hull 
shgiand 

barge 
GradeD 

andE 
cargoes 

or«y« 


2.5 

5.0 
5.0 


Double  hun 


Grade  D 
andE 

cargoes 
orJy* 


5.0 

2.5 

10.0 


Single  hull 
a^)hait 
barge* 


2.5 
10.0 
10.0 


Double  hull 
asphalt 
barge* 


5.0 

2.5 

15.0 


Note: 


the  internal  tank  surface, 
on  the  Internal  tank  surface  accessible  for  examination 


'  Applicable  to  double  hull  tank  barges  (double  sides,  ends,  arxJ  bottoms)  wtien  tfie  structural  framing  Is  on 

*  Applicat>le  to  double  hull  tank  barges  (dout>le  sides,  ends,  and  bottoms)  wtien  tt>e  structural  framing  is  ( 
from  voids,  double  bottoms,  and  other  similar  spaces. 

*  Applicable  to  single  hull  tank  barges  with  iivjependent  cargo  tanks  where  the  cargo  tanks  are  not  a  contiguous  part  of  the  hull  structure  and  which  has 
adequate  daarafx^e  between  the  tanks  and  between  ttw  tanks  and  the  vessel's  hull  to  provide  access  for  examination  of  all  tank  surfaces  and  the  hull  structure. 

*  Applicable  to  single  hull  tank  ships  and  tank  barges  certificated  for  the  carnage  of  Grade  D  and  E  cargos  only. 

*  Applicable  to  double  hull  tank  barges  (dout>le  aiaea,  ends,  and  bottoms)  certiTicated  for  the  carriage  of  Grade  0  and  E  cargos  only. 

*  Applicable  to  single  huH  tank  barges  certificated  for  the  carriage  of  asphalt  only. 

'  Applicable  to  double  hull  tank  barges  (double  sides,  ends,  and  bottoms)  certificated  for  the  carriage  of  asphalt  only. 

*  Or  as  specified  in  Part  38  or  151  as  appHcable. 

(2)  Vessels  that  operate  in  fresh  water  at  least  six  months  in  every  12  month  period  since  the  last  drydock  examination 
must  be  examined  in  accordance  with  the  intervals  set  forth  in  Table  31.10-21(b).  *  •  * 

Table  31. 10-21  (b).— Fresh  Water  Service  Vessels  Examination  Intervals  in  Years 


Drydock 

Internal  stnictural 

Cargo  tank  internal.. 


Single  hull 

ship  and 

barge 


5.0 

5.0 

'5.0 


Double  hull 

barge  with 

Internal 

framing  ' 


10.0 

5.0 

•5.0 


Double  hull 

barge  with 

external 

framing  ' 


10.0 

5.0 

•10.0 


Single  hull 

barge  with 

irxlependent 

tanks » 


10.0 
5.0 

'10.0 


Wood  hull 

ship  and 

barge 


2.5 

5.0 

'2.5 


Single  hull 
ship  and 

t>arge  grade 

Dand  E 

cargoes 

only* 


5.0 
5.0 
50 


Double  hull 

barge  grade 

Dand  E 

cargoes 

only* 


10.0 

5.0 

10.0 


Single  huH 
a^jhalt 
t>arge* 


5.0 
10.0 
10.0 


Double  huH 
asphalt 
barge'' 


10.0 

5.0 

15.0 


NotK 

'  Applk:able  to  dout>le  hull  tank  Ijarges  (double  sides,  ends,  and  bottoms)  when  the  structural  framing  is  on  the  internal  tank  surface. 

*  Applicat>le  to  double  hull  tank  t>arges  (double  sides,  ends,  and  bottoms)  when  the  structural  framing  is  on  ttie  Internal  tank  surface  accessible  for  examination 
from  voids,  double  bottoms,  and  other  similar  spaces. 

*  AppKcat>le  to  single  hull  tank  t>arges  with  independent  cargo  tanks  where  ttie  cargo  tanks  are  not  a  contiguous  part  of  ttie  hull  structure  and  wtnch  has 
adequate  clearance  between  ttie  tanks  and  between  ttie  tanks  and  the  vessel's  hull  to  provide  access  for  examination  of  all  tank  surfaces  and  ttie  hull  structure. 

*  Applk»t>le  to  single  hull  tank  ships  and  tank  barges  certifk^ted  for  the  caniage  of  grade  D  and  E  cargos  only. 

*  Applk;at>le  to  double  hull  tank  barges  (doutile  sides,  ends,  and  bottoms)  certificated  for  ttie  carriage  of  grade  D  and  E  cargos  only. 

*  Applicai3le  to  single  hull  tank  barges  certif«ated  for  the  carriage  of  asphalt  only. 

'  Appleable  to  double  hull  tank  barges  (double  skies,  ends,  and  bottoms)  certificated  for  the  carnage  of  asphalt  only 
'  Or  as  specified  In  Part  38  or  151  as  applicatile. 


UMI 


(b)  During  each  inspection  or 
reinspection  for  certification,  all  wing 
voids,  rakes,  cofferdams,  and  other  void 
spaces  on  tank  barges  must  be  opened 
and  checked  from  on-deck  for  the 
presence  of  water  or  cargo  indicating 
hull  damage  or  cargo  tank  leakage.  If 
water  or  cargo  is  not  present,  these 
spaces  need  not  be  gas  freed,  ventilated, 
cleaned,  or  otherwise  prepared  for 
personnel  entry.  If  water  or  cargo  is 
present,  an  internal  structural 
examination  may  be  required. 

(e)  Vessels  otherwise  qualifying  under 
paragraph  [d]  of  this  section,  that  are  15 


years  of  age  or  older  may  be  considered 
for  continued  participation  in  the 
imderwater  siu'vey  program  on  a  case- 
by-case  basis,  if — 

*        *        *        •        * 

(f)  Each  vessel  which  has  not  met  with 
the  applicable  examination  schedules  in 
paragraphs  (a)  through  (e]  of  this  section 
because  it  is  on  a  voyage,  must  undergo 
the  required  examinations  upon 
completion  of  the  voyage. 
«        *        *        *        * 

4.  In  §  31.10-24,  by  revising  the  section 
heading  and  the  first  sentence  of 
paragraph  (a)  to  read  as  follows: 


§  3 1 . 1 0-24    Integral  fual  Oil  tank 
examinations — T/ALL. 

(a)  Each  fuel  oil  tank  with  at  least  one 
side  integral  to  the  vessel's  hull  and 
located  within  the  hull  ("integral  fuel  oil 
tank")  is  subject  to  inspection  as 
provided  in  this  section.  *  *  * 


PART  61— [AMENDED] 

5.  The  authority  citation  for  Part  61  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703;  49  CFR  1.46. 
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§61.20-5    [Amended] 

6.  In  §  61.20-5(b),  by  removing  the 
words  "bilge  injection  valves"  and 
adding,  in  their  place,  the  words  "valves 
for  the  emergency  bilge  suction". 

7.  In  §  61.20-17,  by  revising  paragraph 
(c)  and  the  introductory  text  to 
paragraph  (d),  by  redesignating 
paragraphs  (d)[2)  and  (d](3)  as 
paragraphs  (d)(3)  and  (d)(4),  by  adding  a 
new  paragraph  (d)(2),  and  by  revising 
redesignated  paragraph  (d)(4)(i)  to  read 
as  follows: 

§  6 1 .20- 1 7    Examination  intervals. 
*        •        »        »        • 

(c)  Tailshafts  with  the  inaccessible 
portions  fabricated  of  materials 
resistant  to  corrosion  by  sea  water,  or 
fitted  with  a  continuous  liner  or  a 
sealing  gland  which  prevents  sea  water 
from  contacting  the  shaft,  must  be 
examined  once  every  five  years  if  they 
are  constructed  or  fitted  with  a  taper, 
keyway,  and  propeller  designed  in 
accordance  with  the  American  Bureau 
of  Shipping  standards  to  reduce  stress 
concentrations  or  are  fitted  with  a 
flanged  propeller.  Accessible  portions  of 
tailshafts  must  be  examined  visually 
during  each  drydock  examination. 

(d)  Tailshafts  with  oil  lubricated 
bearings  need  not  be  drawn  for 
examination — 
***** 

(2)  If  the  inboard  seal  assemblies  are 
examined  whenever  the  vessel 
undergoes  a  drydock  examination  or 
underwater  survey; 
***** 

(4)  *   *  * 

(i)  For  tailshafts  with  a  taper,  the 
propeller  is  removed  and  the  taper  and 
the  keyway  (if  fitted)  are 
nondestructively  tested  at  intervals  not 
to  exceed  five  years;  or 


§61.20-18    [Amended] 

8.  In  §  61.20-18{b),  by  adding  the 
words  "(if  fitted)"  following  the  word 
"keyway". 


PART  71— {AMENDED] 

9.  The  authority  citation  for  Part  71  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  2113,  3306;  49  CFR  1.46. 

§71.50-1    [Amended] 

10.  In  §  71.50-l(a),  by  removing  the 
words  "bilge  injection  valves"  and 
adding,  in  their  place,  the  words  "valves 
for  the  emergency  bilge  suction"  and  by 
removing  the  word  "including" 

11.  In  §  71.50-3,  by  revising  paragraph 
(b)(1).  redesignating  paragraph  (b)(2)  as 
paragraph  (b)(3),  and  by  adding  a  new 
paragraph  (b)(2)  and  revising  newly 
redesignated  paragraph  (b)(3)  to  read  as 
follows: 

§  7 1 .50-3    Drydock  and  Internal  strjctural 
examination  intervals. 
***** 

(b)  *  *  * 

(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  vessels  that 
operate  in  salt  water  must  undergo  two 
drydock  and  two  internal  structural 
examinations  within  any  five  year 
period.  No  more  than  three  years  may 
elapse  between  any  two  examinations. 

(2)  Vessels  20  years  of  age  or  older 
that  operate  in  salt  water  and 
accommodate  overnight  passengers 
must  undergo  drydock  and  internal 
structural  examinations  at  intervals  not 
to  exceed  18  months. 

(3)  Vessels  that  operate  in  fresh  water 
at  least  six  months  in  every  12  month 
period  since  the  last  drydock 
examination  must  imdergo  drydock  and 
internal  structiu-al  examinations  at 
intervals  not  to  exceed  five  years. 


Subpart  71.53— Integral  Fuel  Oil  Tank 
Examinations 

12.  By  revising  the  subpart  heading  to 
read  "Integral  Fuel  Oil  Tank 
Examinations". 


§71.53-1    (Amended] 

13.  In  §  71.53-l(a),  by  revising  the  first 
sentence  to  read:  "Each  fuel  oil  tank 
with  at  least  one  side  integral  to  the 
vessel's  hull  and  located  within  the  hull 
("integral  fuel  oil  tank")  is  subject  to 
inspection  as  provided  in  this  section." 

PART  91— [AMENDED] 

14.  The  authority  citation  for  Part  91  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703;  49  CFR  1.48. 
§  91.40-1    (Amended] 

15.  In  §  91.40-1  (a)  and  (d).  by 
removing  the  words  "bilge  injection 
valves"  and  adding,  in  their  place,  the 
words  "valves  for  the  emergency  bilge 
suction"  and  by  removing  the  word 
"including". 

16.  In  §  91.40-3,  by  revising  the 
introductory  text  to  paragraph  (a),  the 
first  sentence  of  paragraph  (a)(1).  Table 
91.40-3(a),  the  first  sentence  of 
paragraph  (a)(20),  and  Table  91.40-3(b), 
by  redesignating  paragraphs  (b)  through 
[t]  as  paragraphs  (c)  through  (g),  by 
adding  a  new  paragraph  (b),  by  revising 
the  introductory  text  to  redesignated 
paragraph  (e),  and  by  revising 
redesignated  paragraph  (f)  to  read  as 
follows: 

S  9 1 .40-3    Drydock  examination,  Intemai 
structural  examination,  cargo  tank  Intemai 
examination,  and  underwater  survey 
Intervals. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (g)  of  this  section,  each 
vessel  must  undergo  drydock,  intemai 
structural,  and  cargo  tank  intemai 
examinations  as  follows: 

(1)  Except  under  paragraph  (a)(2)  of 
this  section,  vessels  that  operate  in  salt 
water  must  be  examined  in  accordance 
with  the  intervals  set  forth  in  Table 
91.40-3(a)  of  this  section.  *  *  * 


Table  9l.40-3(a).— Salt  Water  Service  Vessels  Examination  Intervals  in  Years 


Dtydock 

Intemai  structural .... 
Cargo  tank  intemai . 


Single  hull 

ship  and 

t>arge 


2.5 

2.5 

'2.5 


Dotjt>le  hull 

t>arge  with 

Internal 

framing  ' 


5.0 

'5.0 


Double  hull 

barge  with 

external 

framing  ' 


5.0 

2.5 

•10.0 


Single  hull 

bajge  with 

independent 

tanks* 


5.0 
•10.0 


Note: 


Wood  hull 

ship  arxj 

tjarge 


2.5 

2.5 

•2.5 


Unmanned 

deck  cargo 

barge* 


5.0 
2.5 


Unmanned 

double  hull 

tretghl 

barge' 


S.0 
2.5 

•5.0 


'  ApplKable  to  double  hull  tank  barges  (double  sides,  ends,  and  bottoms)  when  the  staictural  framing  is  on  the  intemai  tank  surface. 

#,~„  J«Ec'*iS?ti    i52r^  """  j«"!j  *^9^  (double  skies,  ends,  and  bottoms)  when  the  stnjctural  framing  is  on  the  external  tank  surface  accessible  for  examinatwn 
trom  voids,  douiNe  bottoms,  arxl  ottier  similar  spaces. 

-»-j  'J^^'?^'^l°  *"?**  1^'  '*'*  ^90s  with  independent  cargo  tanks  whkjh  have  a  cargo  containment  envelope  thai  is  not  a  contiguous  pan  of  the  hull  structure 
sSucture  "°**'^'*  clearance  between  the  tanks  and  between  the  tanks  and  the  vessel's  hull  to  provide  access  for  examination  of  all  tank  surfaces  and  the  hull 


rti^noUfwinSde  "?meTSjli''mI^^      manned  deck  cargo  barge  which  canies  cargo  only  above  the  weather  deck  and  wheh  provides  complete  access 


examination 


for 


,.~«lf£P!iS55!^i'?J!']ir"'?**^''^^'''^'^*'^  manned  double  hull  freight  barges  (double  sides,  ends,  and  bottoms)  the  arrangement  of  whwh  provides  access  for  a 
complete  internal  structujal  examination  as  defined  m  1 91 .40-1  (b)  without  the  necessity  of  entering  cargo  tanks  or  holds. 
°  ur  as  specified  m  Part  151. 
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(2)  Vessels  that  operate  in  fresh  water  at  least  six  months  in  every  12  month  period  since  the  last  drydock  examination 
must  be  examined  in  accordance  with  the  intervals  set  forth  in  Table  91.40-3(b).  *  *  * 

Table  91 .40-3(b).— Fresh  Water  Service  Vessels  Examination  Intervals  in  Years 


Single  hull 

shvand 

barge 

Dniit)le  hull 

barge  with 

internal 

framing  ■ 

Dn<ihle  hull 

l>arge  with 

external 

framing' 

Single  hull 

barge  with 

independent 

tanks' 

Wood  hull 

ship  and 

barge 

Unmanned 

deck  cargo 

barge  « 

Unmanned 

double  hull 

freight 

barge' 

Oydock 

5.0 

5.0 

•5.0 

10.0 

5.0 

•5.0 

10.0 

5.0 

•10.0 

10.O 

5.0 

•10.0 

2.5 

2.5 

•2.5 

10.0 
5.0 

10.0 

Internal  sbuntural 

Cargo  tank  Memal _ 

50 
•5.0 

'  AppHcabte  to  double  huR  tank  barges  (double  sMes,  ends,  and  bottoms)  when  the  structural  framing  is  on  the  internal  tank  surface. 

■  Applicable  to  double  hull  tank  banaes  (double  skJes,  ends,  and  bottoms)  when  the  structural  framing  is  on  the  external  tank  surface  accessible  for  examination 
n  voiiB,  double  bottonw.  and  other  simiiar  spacwt 

*  AppliciMa  to  single  huN  tank  barges  with  independent  cargo  tanks  whk:h  have  a  cargo  containment  envek>pe  ttuit  Is  not  a  contiguous  part  of  ttte  hull  structure 
and  wfiKfi  h«  adequate  clearance  between  the  tanks  and  between  the  tanks  and  the  vessel's  huU  to  provkje  access  for  examinatkxi  of  aH  tank  surfaces  and  the  hull 
structure. 

•  Appacable  to  unmanned/non-pennisiivety  manned  deck  cargo  barge  whk^  carries  cargo  only  above  the  weather  deck  and  which  provkjes  complete  access  for 
examlnaion  of  tlw  inside  of  ttw  hul  structure. 

•  Appicable  to  unmaivted/norvpennissivaly  manned  dout>le  huN  freight  barges  (double  sides,  ends,  and  bottoms)  the  arrangement  of  whk:h  prtwides  access  for  a 
compMB  MaiTNl  sinjcturri  examinalion  aa  denned  in  {  91.40-1(b)  without  the  necessity  of  entering  cargo  tanks  or  hoMs. 

*  Or  as  apacMd  m  Part  151. 


(b)  During  each  inspection  or 
reinspection  for  certification,  all  wing 
voids,  rakes,  cofferdams,  and  other  void 
spaces  on  barges  must  be  opened  and 
diecked  from  on-deck  for  the  presence 
of  watCT  or  caigo  indicating  hull  damage 
or  cargo  tank  leakage.  If  water  or  cargo 
is  not  present,  these  spaces  need  not  be 
gas  freed,  ventilated,  cleaned,  or 
otherwise  prepared  for  personnel  entry. 
If  water  or  caigo  is  present,  an  internal 
structiu-al  examination  may  be  required. 

(e)  Vessels  otherwise  quaUfying  under 
paragraph  (d)  of  this  section,  that  are  15 
years  of  age  or  older  may  be  considered 
for  continued  participation  in  the 
imderwater  survey  program  on  a  case- 
by-case  basis,  if — 

(f)  Eadi  vessel  which  has  not  met  with 
the  applicable  examination  schedules  in 
paragraphs  (a)  through  (e)  of  this  section 
because  it  is  on  a  voyage,  must  imdergo 
the  required  examinations  upon 
completion  of  the  voyage. 


Subpart  91.43-lntegral  Fuel  Oil  Tank 
Examinations 

17.  By  revising  Subpart  91.43  heading 
to  read  "Integral  Fuel  OU  Tank 
Examinations". 

991.43-1    [Amwuted] 

18.  In  S  91.43-l(a],  by  revising  the  first 
sentence  to  read:  "Each  fuel  oil  tank 
with  at  least  one  side  integral  to  the 
vessel's  hull  and  located  within  the  hull 
("integral  fuel  oil  tank")  is  subject  to 
inspection  as  provided  in  this  section." 


PART  167— {AMENDED] 

19.  The  authority  citation  for  Part  167 
is  revised  to  read  as  follows: 

Authoritr  40  U.S.C.  3306;  49  CFR  1.40. 
Section  167.65-65  also  issued  under  46  U.S.C. 
6101.  Section  167-60.15  also  issued  under  46 
U.S.C.  BIOS. 

9167.15-27    [Amended] 

20.  In  §ie7.15-27(a),  by  removing  the 
words  "bilge  injection  valves"  and  by 
adding,  in  their  place,  the  words  "valves 
for  the  emergency  bilge  suction'  and  by 
removing  the  word  "including". 

9167.15-30    [Amended] 

21.  In  S  167.15-30(a](2].  by  removing 
the  word  "nine"  and  adding,  in  its  place, 
the  word  "six". 

22.  In  9  167.15-4a  by  revising  the 
section  heading  and  the  first  sentence  of 
paragraph  (a)  to  read  as  follows: 

9167.15-40    Integral  fuel  Oil  tank 
examtoiatione— T/ALL. 

(a)  Each  fuel  oil  tank  with  at  least  one 
side  integral  to  the  vessel's  hull  and 
located  within  the  hull  ("integral  fuel  oil 
tank")  is  subject  to  inspection  as 
provided  in  this  section.  *  *  * 


PAFtT  169— [AMENDED] 

23.  The  authority  citation  for  Part  169 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  3306;  49  CFR  1.46. 

9169.229    [Amended] 

24.  In  S  169.229(a)(2),  by  removing  the 


word  "nine"  and  adding,  in  its  place,  the 
word  "six". 

9169.231    [Amended] 

25.  In  9  169.231(a),  by  removing  the 
words  "bilge  injection  valves"  and 
adding,  in  their  place,  the  words  "valves 
for  the  emergency  bilge  suction"  and  by 
removing  the  word  "including". 

9169.234    [Amended] 

26.  In  9  169.234,  by  revising  the  section 
heading  and  the  first  sentence  of 
paragraph  (a)  to  read  as  follows: 

9169.234    Integral  fuel  on  tank 
examinatkMte. 

(a)  Each  fuel  oil  tank  with  at  least  one 
side  integral  to  the  vessel's  hull  and 
located  within  the  hull  ("integral  fuel  oil 
tank")  is  subject  to  inspection  as 
provided  in  this  section.  •  *  * 

PART  189— [AMENDED] 

27.  The  authority  citation  for  Part  189 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2113,  3306;  49  CFR  1.46. 

9189.40-1    [Amended] 

In  9  189.40-l(a)  and  (c),  by  removing 
the  words  "bilge  injection  valves"  and 
adding,  in  their  place,  the  words  "valves 
for  the  emergency  bilge  suction"  and  by 
removing  the  word  "including". 

9189.40-3    [Amended] 

29.  In  9  189.40-3(a)(2).  by  removing  the 
word  "nine"  and  adding,  in  its  place,  the 
word  "six". 
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Subpart  189.43-lntegral  Fuel  Oil  Tank 
Examinations 

30.  By  revising  Subpart  189.43  heading 
to  read  "Integral  Fuel  Oil  Tank 
Examinations" 

§  189.43-1    [Amended]. 

31.  In  §  189.43-l(a),  by  revising  the 
first  sentence  to  read:  "Each  fuel  oil  tank 
with  at  least  one  side  integral  to  the 
vessel's  hull  and  located  within  the  hull 
("integral  fuel  oil  tank")  is  subject  to 
inspection  as  provided  in  this  section." 
ayde  T.  Lusk,  Jr., 

Vice  Admiral,  U.S.  Coast  Guard,  Acting 

Commandant. 

August  12. 1988. 

[FR  Doc.  88-18981  Filed  8-23-88;  8:45  am] 

BILUNQ  CODE  4910-14-II 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

[Docltet  No.  80482-8082] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  closure. 

summary:  NOAA  announces  the  closure 
of  the  commercial  salmon  fishery  in  the 
exclusive  economic  zone  (EEZ)  from 
Cape  Falcon,  Oregon,  to  the  U.S.-Mexico 
border  at  midnight,  August  19, 1988  to 
commercial  salmon  fishing  for  coho 
salmon.  The  commercial  salmon 
fisheries  in  the  areas  that  are  currently 
open,  i.e..  from  Cape  Falcon  to  the 
Orford  Reef  Red  Buoy,  Oregon,  and  from 
Horse  Mountain,  California,  to  the  U.S.- 
Mexico border,  will  continue  for  all 
species  of  salmon  except  coho  salmon. 
The  Director.  Northwest  Region,  NMFS 
(Regional  Director),  has  determined  that 
the  commercial  fishery  quota  of  729,700 
coho  salmon  for  the  area  south  of  Cape 
Falcon  will  be  reached  by  August  19, 
1988.  The  closure  is  necessary  to 
conform  to  the  preseason  announcement 
of  1988  management  measures  and 
ensure  that  the  coho  salmon  quota  for 
this  area  is  not  exceeded.  This  action  is 
mtended  to  ensure  conservation  of  coho 
salmon. 

EFFECTIVE  DATE:  Closure  of  die  EEZ 
from  Cape  Falcon  to  the  U.S.-Mexico 


border  to  commercial  salmon  fishing  for 
coho  salmon  is  effective  at  2400  hours 
local  time,  August  19, 1988.  Comments 
on  this  closure  will  be  received  through 
September  3, 1988. 

ADDRESSES:  Comments  may  be  mailed 
to  Rolland  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN  C15700,  Seattle.  WA  98115- 
0070;  or  E.  Charles  Fullerton,  Director. 
Southwest  Region,  National  Marine 
Fisheries  Service,  300  S.  Ferry  Street, 
Terminal  Island,  CA  90731-7415. 
Information  relevant  to  this  notice  has 
been  compiled  in  aggregate  form  and  is 
available  for  public  review  during 
business  hours  at  the  Office  of  the 
NMFS  Northwest  Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140,  or 
Rodney  R.  Mclnnis  at  213-514-6199. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  Part  661  specify  at 
§  661.21(a)(1)  that  "When  a  quota  for  die 
commercial  or  recreational  fishery,  or 
both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  projected  by  the  Regional  Director  to 
be  reached  on  or  by  a  certain  date,  the 
Secretary  will,  by  publishing  a  notice  in 
the  Federal  Register  under  §  661.23, 
close  the  commercial  or  recreational 
fishery,  or  both,  for  all  salmon  species  in 
the  portion  of  the  fishery,  management 
area  to  which  the  quota  applies  as  of  the 
date  the  quota  is  projected  to  be 
reached." 

Management  measures  for  19B8  were 
effective  on  May  1, 1988  (53  FR  16002. 
May  4, 1988).  The  1988  commercial 
fishery  in  the  area  fi-om  Cape  Falcon, 
Oregon,  to  the  U.S.-Mexico  bordor  is 
being  managed  not  to  exceed  an  impact 
quota  of  684,700  coho  sabnon  (hooking 
mortality  of  59,400  fish  and  landings  of 
625,300  fish).  This  commercial  coho 
quota  was  raised  subsequently  by  45,000 
fish  to  729,700  fish  (equivalent  to 
landings  of  670,300  fish)  because  the 
portion  of  the  recreational  coho  quota 
not  needed  to  complete  scheduled 
recreational  seasons  was  reallocated  to 
the  commercial  fishery  (53  FR  31343). 
August  18. 1988)  in  accordance  with 
provisions  of  the  preseason  regulations. 

Based  on  the  best  available 
information,  the  commercial  coho  quota 
for  the  area  from  Cape  Falcon.  Oregon, 
to  the  U.S.-Mexico  border  is  projected  to 
be  reached  by  midnight.  August  19. 1988 
(landings  are  projected  to  reach  the 
catch  quota  of  670.300  coho  salmon  by 
that  time).  Therefore,  the  commercial 


fishery  in  this  area  must  be  closed  to 
further  fishing  for  coho  salmon.  The 
commercial  salmon  fisheries  in  the 
areas  that  are  currently  open,  i.e.,  from 
Cape  Falcon  to  die  Orford  Reef  Red 
Buoy,  Oregon,  and  from  Horse 
Mountain,  California,  to  the  U.S.-Mexico 
border,  will  continue  for  all  salmon 
species  except  coho  salmon,  as  provided 
in  the  preseason  notice  of  1988 
management  measures  (53  FR  16007- 
16009,  May  4. 1988). 

Consequendy,  NOAA  issues  this 
notice  to  close  the  commercial  salmon 
fishery  to  commercial  salmon  fishing  for 
coho  sabnon  in  the  FK7.  from  Cape 
Falcon,  Oregon,  to  the  U.S.-Mexico 
border  effective  midnight,  August  19, 
1988.  The  commercial  salmon  fisheries 
for  all  species  of  salmon  except  coho 
salmon  in  the  areas  from  Cape  Falcon  to 
the  Orford  Reef  Buoy,  Oregon,  and  from 
Horse  Mountain.  California,  to  the  U.S.- 
Mexico border,  remain  open.  This  notice 
does  not  apply  to  other  fisheries  which 
may  be  operating  in  other  areas. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Oregon 
Department  of  Fish  and  Wildlife,  and 
the  California  Department  of  Fish  and 
Game  regarding  a  closure  of  the 
commercial  fishery  to  further  fishing  for 
coho  salmon  between  Cape  Falcon  and 
the  U.S.-Mexico  border.  The  States  of 
Oregon  and  California  will  close  the 
commercial  fishery  for  coho  salmon  in 
State  waters  adjacent  to  this  area  of  the 
EEZ  effective  midnight.  August  19, 1988. 

The  preseason  notice  contains  an 
unintended  error  in  the  table  on  page 
16009  concerning  the  commercial  salmon 
from  Horse  Mountain  to  Point  Arena 
which  is  herein  corrected:  the  season  in 
the  subarea  from  Horse  Mountain  to 
Point  Arena  that  reads  "Coho  quota  thru 
September  30"  should  read  "All  except 
coho"  instead  of  "All"  under  the  column 
"Salmon  species."  This  correction 
reflects  a  description  in  the  text  of  the 
commercial  fishery  from  Cape  Falcon  to 
the  U.S.-Mexico  border  within  item  5  on 
page  16008  (53  FR  16002,  May  4, 1988). 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment  Therefore,  public  comments 
on  this  notice  will  be  accepted  for  15 
days  after  the  effective  date,  through 
September  3, 1988. 
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Other  Matters 

This  action  is  authorized  by  50  CFR 
661.21(a)(1)  and  is  on  compHance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  SSI 

Fisheries,  Fishing,  Indians. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  19, 1988. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries  Conservation 

of  Management,  National  Marine  Fisheries 

Service. 

[FR  Doc  88-19206  Filed  8-19-88;  3:53  am] 
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Federal   Register 

Vol.  53,  No.  164 
Wednesday,  August  24.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  tt\e  rule 
making  prior  to  the  adoption  of  the  final 
ruies. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart401 

[Amdt  Na  18;  Doc  No.  5415S] 

General  Crop  Insurance  Regulations; 
Guaranteed  Tobacco  Endorsement 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Withdrawal  of  Notice  of 
Proposed  Rulemaking. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  publishes  this  notice 
for  the  purpose  of  withdrawing  a  Notice 
of  Proposed  Rulemaking  (NPRM] 
amending  the  General  Crop  Insurance 
Regulations  (7  CFR  Part  401),  effective 
for  the  1968  crop  year.  FCIC  has 
determined  that  insufficient  time 
remains  in  which  to  issue  a  final  rule 
adding  a  new  section  {  401.127,  the 
Guaranteed  Tobacco  Endorsement 
under  the  General  Crop  Insurance 
Regulations. 
FOR  FURTHER  INFORMATION  CONTACT. 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agricidture,  Washington,  DC.  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  On 

Friday,  May  27, 1988,  FCIC  published  a 
Notice  of  I^oposed  Rulemaking  in  the 
Federal  Register  at  53  FR  19304  which 
proposed  to  issue  a  new  section 
§  401.127,  the  Guaranteed  Tobacco 
Endorsement  under  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401], 
effective  for  the  1989  crop  year. 

FCIC  has  determined  that,  upon 
further  review  of  the  program  for 
insuring  guaranteed  tobacco,  that 
additional  work  must  be  completed 
before  proceeding  further  with  any 
proposal  for  change.  It  is  believed  that 
there  would  not  be  sufficient  time  in 
which  to  complete  the  review  and  re- 
propose  amendments  to  the  rule  before 
the  December  31. 1988,  date  for  filing 
contract  changes. 


For  the  reasons  stated  above,  FCIC  has 
determined  that  the  proposed  rule  published 
at  53  FR  19304  should  be,  and  is  hereby, 
withdrawn. 

Done  in  Washington,  DC  on  August  11. 
1988. 

)ohn  Marshall, 

Manager,  Federal  Crop  Insurance 
Corporation. 
(FR  Doc  88-19195  FUed  8-23-88;  8:45  am) 

BILLMQ  CODE  341(H»-II 


7  CFR  Part  401 

[Amdt  No.  25;  Doc.  No.  5888SI 

General  Crop  Insurance  Regulations; 
Quota  Tobacco  Endorsement 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 

ACTION:  Withdrawal  of  Notice  of 
Proposed  Rulemaking. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  pubUshes  this  notice 
for  the  purpose  of  withdrawing  a  Notice 
of  Proposed  Rulemaking  (NPRM) 
amending  the  General  Crop  Insurance 
Regulations  (7  CFR  Part  401),  effective 
for  the  1988  crop  year.  FCIC  has 
determined  that  insufficient  time 
remains  in  which  to  Issue  a  final  rule 
adding  a  new  section.  {  401.133,  the 
Quota  Tobacco  Endorsement  under  the 
General  Crop  Insurance  Regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  On 

Friday,  May  27, 1988,  FCIC  published  a 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  at  53  FR  19306  which 
proposed  to  issue  a  new  section, 
S  401.133,  the  Quota  Tobacco 
Endorsement  under  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401), 
effective  for  the  1989  crop  year. 

FCIC  has  determined  that,  upon 
further  review  of  the  program  for 
insuring  quota  tobacco,  that  additional 
work  must  be  completed  before 
proceeding  further  with  any  proposal  for 
change.  It  is  believed  that  there  would 
not  be  sufficient  time  in  which  to 
complete  the  review  and  re-propose 
amendments  to  the  rule  before  the 
December  31, 1988,  date  for  filing 
contract  changes. 


For  the  reasons  stated  above.  FCIC  has 
determined  that  the  proposed  rule  published 
at  53  FR  19306  should  be.  and  is  hereby, 
withdrawn. 

Done  in  Washington.  DC,  on  August  11. 
1988. 

lohn  Marshall, 

Manager.  Federal  Crop  Insurance 
Corporation. 
[FR  Doa  88-19196  Filed  8-23-88;  8:45  am] 

BILUNQ  COOC  341(MM-M 


Rural  Electrification  Administration 
7  CFR  Parts  1745  and  1749 

General  Policies,  Types  of  Loans,  Loan 
Requirements,  Preloan  Procedures 
and  Requirements,  Telephone 
Program 

agency:  Rural  Electrification 
Administration,  USDA. 

action:  Proposed  rules. 

SUMMARY:  The  Rural  Electrification 
Administration  proposes  to  add  Part 
1745,  General  Policies,  Types  of  Loans, 
Loan  Requirements,  and  Part  1749, 
Preloan  Procedures  and  Requirements, 
to  7  CFR  chapter  XVII.  These  new  parts 
consolidate,  revise,  and  clarify  the 
policies,  requirements,  and  procedures 
contained  in  the  following  existing  REA 
Bulletins: 

320-1  Preloan  Procedures  for  Rural 

Telephone  Cooperatives 
320-4  Preloan  Procedures  for  Telephone 

Loan  Applicants 
320-14  Loans  for  Telephone  System 

Improvements  and  Extensions 
320-22  Guarantee  of  Loans  for 

Telephone  Facilities 
321-2  Loan  Security  Requirements  for 

Telephone  Loans 
322-1  Area  Coverage  Suney 
322-2  Rural  Area  Coverage — Telephone 

Loans 
323-1  Determination  by  Administrator 

with  Respect  to  Nonduplication  of 

Lines,  Facilities,  or  Systems 
324-1  Loans  for  Refinancing 

Outstanding  Indebtedness  of 

Telephone  Borrowers 
325-1  Financing  Lines,  Facilities,  or 

Systems  Outside  of  Rural  Areas 
328-1  Acquisitions  of  Telephone 

Facilities  and  Systems 
360-1  Checldist  for  Review  of  a 

Supplemental  Loan  Proposal  or  an 

Area  Coverage  Design 
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385-5  Loans  to  Finance  Radio 

Equipment  for  Subscriber  Service. 

Bulletins  320-1,  320-14,  322-1,  324-1. 
and  360-1  will  be  rescinded  upon 
publication  of  the  final  rules.  The  other 
Bulletins  listed  above  contain  certain 
policies,  requirements,  and  procedures 
that  will  be  incorporated  into  other  CFR 
Parts.  When  that  is  accomplished,  those 
Bulletins  will  also  be  rescinded. 

These  new  parts  contain  the 
provisions  and  requirements  of  the 
Rural  Electrification  Act,  as  amended, 
(RE  Act)  and  the  administrative  policies, 
requirements,  and  procedures  of  the 
REA  telephone  program  for  first  time 
applicants  and  existing  borrowers 
seeking  financial  assistance  fi'om  REA 
to  furnish  and  improve  telephone 
service  in  rural  areas.  The  primary 
objectives  of  the  proposed  rules  are  to 
update,  consohdate,  clarify,  and  simplify 
R£A  policies  and  procedures;  to 
facilitate  the  loan  application  process; 
and  to  decrease  processing  time  by 
REA. 

DATE:  Public  comments  concerning  these 
proposed  rules  must  be  received  by  REA 
no  later  than  September  23, 1988. 
ADDRESS:  Comments  may  be  mailed  to 
F.  Lament  Heppe,  Jr.,  Chief,  Loans  and 
Management  Branch, 
Telecommunications  Staff  Division, 
Rural  Electrification  Administration, 
Room  2821,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250.  Comments  received  may  be 
inspected  in  Room  2821  between  8:15 
a.m.  and  4:45  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
F.  Lament  Heppe,  Jr.,  Chief.  Loans  and 
Management  Branch, 
Telecommunications  Staff  Division, 
Rural  Electrification  Administration, 
Room  2821.  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  telephone  number  (202)  382- 
8530.  The  Draft  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  these  rules  and 
the  impact  of  implementing  each  option 
is  available  on  request  from  the  above 
office. 

SUPPLEMENTARY  INFORMATION:  This 

proposed  action  has  been  reviewed  in 
accordance  with  Executive  Order  12291, 
Federal  Regulation.  This  action  will  not 
(1)  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  result  in  significant 
adverse  effects  on  competition, 
employment,  investment  or  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based  enterprises  to 


compete  with  foreign-based  enterprises 
in  domestic  or  export  markets  and 
therefore  has  been  determined  to  be 
"not  major.". 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
REA  has  concluded  that  promulgation  of 
these  rules  would  not  represent  a  major 
Federal  action  signficantly  affecting  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  432  et  seq.  (1976))  and. 
therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  4507), 
the  reporting  and  recordkeeping 
provisions  that  are  included  in  these 
proposed  rules  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (0MB).  They  will  not  be 
effective  until  approved  by  OMB. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.851,  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  10.852,  Rural 
Telephone  Bank  Loans.  For  the  reasons 
set  forth  in  the  final  rule  related  Notice 
to  7  CFR  3015,  Subpart  V  (50  FR  47034, 
November  14. 1985),  this  program  is 
excluded  fi'om  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Background 

Currently,  the  policies  and 
requirements  concerning  telephone 
loans  and  the  administrative  policies, 
requirements  and  procedures  covering 
preloan  activities  are  contained  in 
numerous  REA  Bulletins,  several 
sections  of  the  REA 
Teleconununications  Engineering  and 
Construction  Manual  (T&CM)  and  the 
REA  Telecommunications  Operations 
Manual  (TOM),  and  REA  Staff 
Instructions  (internal  instructions  for 
REA  personnel).  Many  of  these  are 
outdated  and  contain  conflicting 
information.  It  is  necessary  to 
consolidate  the  information  and  make  it 
available  to  the  public  by  publishing  it 
in  the  Federal  Register. 

There  is  currently  considerable 
confusion  over  what  constitutes  an  Area 
Coverage  Design  (ACD)  or  a 
Supplemental  Loan  Proposal  (SLP). 
These  are  replaced  with  a  streamlined 
Loan  Design  (ID)  which  will  be  the 
basis  for  determining  the  amount  and 
purposes  of  all  loans.  Most  of  the  Items 
included  in  the  ID  are  similar  for  all 
loans.  There  are,  however,  certain  data 
requirements  that  apply  only  to  initial 
loans  and  loans  to  serve  areas  not 
previously  financed  by  REA.  and  other 


data  requirements  that  apply  to 
subsequent  loans. 

Some  supplementary  information  is 
also  required  to  support  a  loan 
application.  Currently,  this  information 
is  often  submitted  over  a  period  of  time. 
In  the  future,  it  will  all  be  submitted  at 
one  time,  with  the  ID.  This  will  end 
confusion  over  the  status  of  an 
application  and  when  all  of  the  required 
information  is  to  be  completed  and 
submitted.  REA  office  engineers  and 
loan  specialists  will  be  able  to  prepare  a 
cost  study  and  loan  recommendation 
without  having  to  wait  for  a  large 
amount  of  additional  information  to  be 
submitted.  With  all  the  information 
required  to  process  a  loan  received  at 
one  time,  financial  and  statistical  data 
will  all  be  as  of  the  same  date, 
simplifying  processing.  As  necessary, 
REA  staff  will  continue  to  assist 
borrowers  during  the  preloan  period. 

These  proposed  rules  eliminate  some 
reporting  requirements  and  streamline 
others,  reducing  the  borrowers'  burden. 
Generally,  borrowers  will  be  required  to 
submit  only  the  year-end  Financial  and 
Statistical  Report  (REA  Form  479).  They 
will  no  longer  have  to  submit  June  30 
reports  as  are  now  required  when  the 
loan  is  made  9  or  months  after  the  date 
of  the  last  year-end  report.  Borrowers 
will  be  required  to  submit  only  rate 
schedules,  and  not  their  entire  tariff. 
Borrowers  are  currently  required  to 
submit  their  tariff  to  the  Area  Office. 
This  can  be  quite  a  large  dociunent,  and 
to  send  a  copy  to  REA  costs  a  borrower 
a  significant  amount  for  copying  and 
postage.  The  rate  schedules  normally 
are  only  a  few  pages  and  generally 
provide  all  the  information  necessary  to 
prepare  a  feasibility  study.  Borrowers 
will  still  be  required  to  have  their  tariff 
available  for  review  by  the  REA  field 
representative,  as  necessary. 

Joint  use  agreements  will  no  longer 
have  to  be  submitted  to  REA  for  review 
and  approval.  REA  form  809, 
"Fundamental  Plan  Information,"  is 
eliminated  Certain  of  the  information 
on  this  form  will  be  shown  on  the 
trunking  diagram  required  as  an  exhibit 
to  the  LD.  The  rest  of  the  information  is 
no  longer  needed.  Many  borrowers  now 
produce  equivalents  of  REA  Forms  569, 
"Area  Coverage  Survey  Report;"  495, 
"Construction  Cost  Estimates;"  and  494, 
"Loan  Design  Summary."  These 
equivalents  will  now  be  accepted  by 
REA,  which  will  save  the  borrower  the 
time  and  expense  of  transferring  the 
data  to  the  REA  froms. 

Recognizing  the  growing  experience  of 
borrowers  and  their  familiarity  with 
REA  design  criteria  and  construction 
standards,  greater  reliance  will  be 
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placed  on  certifications  provided  by 
borrowers  and  their  engineers. 
Currently,  a  principal  of  the  enginering 
firm,  the  borrower  and  the  REA  field 
representative  all  sign  the  same 
certification  as  to  the  correctness  and 
reasonableness  of  the  ID.  In  the  future, 
only  the  engineer  and  borrower  will  sign 
the  certificate,  which  has  been 
expanded  to  include  the  certification 
that  "this  Loan  Design  adheres  to  REA 
engineering  and  construction  standards 
and  practices."  This  places  a  greater 
responsibility  on  the  borrower  and 
engineer,  and  provides  REA  greater  loan 
security.  The  REA  field  representative 
will  now  review  and  recommend 
acceptance  of  the  LD  as  the  basis  for 
REA  financing.  Final  approval  of  the  LD 
will  rest  with  the  relevant  Area  Director. 

As  proposed,  if  a  recommended  LD 
and  the  required  supplementary 
information  are  not  submitted  within  1 
year  of  the  date  of  the  loan  appUcation, 
the  application  generally  will  be 
cancelled  by  REA  There  currently  is  no 
formal  procedure  for  determining  when 
I    a  loan  application  should  be  cancelled. 
:    The  borrower  will  not  be  given  a  time 
^    limit  to  complete  its  loan  application. 
One  year  is  an  ample  amount  of  time  in 
whidi  to  prepare  an  ID. 

The  present  maximum  loan  period  is 
35  years,  with  a  32-year  amortization 
period.  With  rapidly  changing 
technology,  obsolescence  is  occuring 
more  quickly;  therefore,  borrowers  are 
depreciating  their  facilities  at  a  faster 
rate.  New  plant  facilities,  expedally 
digital  central  offices,  are  generally 
depreciated  at  a  higher  rate  than  the 
plant  replaced.  Only  about  5  percent  of 
REA  telephone  borrowers  have 
composite  depreciation  rates  for  all 
plant  of  less  dian  4  percent;  about  16 
percent  have  a  rate  of  less  than  4.5 
percent  The  median  for  all  REA 
telephone  borrowers  is  now  5.6  percent 

llie  loan  period  will  now  approximate 
the  anticipated  useful  life  of  die 
faciUties  financed.  If  the  plant  financed 
by  the  loan  is  retired  and  replaced  by 
new  plant  before  the  loan  is  repaid, 
earnings  from  this  new  plant  will  have 
to  be  used  to  pay  the  old  loan  and  any 
new  loan  used  to  finance  these 
replacement  facilities;  loan  security 
could  be  endangered.  The  maximum 
loan  period  for  all  loans  will  be 
shortened  to  22  years,  with  a  20-year 
amortization  period,  except  where  the 
estimated  economic  life  of  the  facilities 
or  the  repayment  capacity  of  the 
borrower  would  justify  a  different 
period.  A  22-year  repayment  period 
corresponds  to  a  depreciation  rate  of 
approximately  4.5  percent. 

The  principal  deferment  period  will  be 
reduced  to  2  years.  Currently,  on 


advances  of  loan  funds  within  3  years  of 
the  date  of  the  note  representing  a  loan 
borrowera  do  not  begin  repaying 
principal  until  the  first  basis  date.  This 
is  3  years  after  the  date  of  the  note.  For 
funds  adv6mced  from  that  date  imtil  the 
second  basis  date,  6  years  after  the  date 
of  the  note,  borrowers  do  not  begin 
repaying  principal  until  that  second 
basis  date.  All  funds  advanced  during  a 
particidar  basis  date  period  are 
amortized  at  the  same  rate.  Unless  a 
new  basis  date  agreement  is  executed, 
the  borrower  cannot  draw  down  any 
imadvanced  loan  funds  after  the  second 
basis  date. 

The  new  system  would  set  the  first 
basis  date  2  years  after  the  date  of  the 
note  and  defer  the  start  of  principal 
repayments  until  theiL  There  would  be 
no  second  basis  date.  Principal 
repayments  on  all  funds  advanced  after 
the  first  basis  date  would  begin  with  the 
first  billing  after  the  advance.  Thus, 
each  of  these  advances  would  have  a 
different  amortization  rate.  At  the 
Administrator's  discretion,  the  2-year 
deferment  could  be  altered. 

This  change  is  being  made  because  a 
significant  portion  of  loan  funds  should 
be  advanced  within  2  years  of  the  date 
of  the  note.  The  retention  of  a  deferment 
period  allows  the  borrower  to  have  a 
substantial  portion  of  the  new  plant  in 
place  and  earning  revenues  with  which 
to  repay  the  loan. 

Currently,  there  is  no  automatic 
rescision  of  unadvanced  funds  in  the 
Telephone  Program.  Rescissions  are 
automatic  in  the  Electric  Program.  All 
telephone  loan  funds  not  encimibered  5 
years  after  the  date  of  the  note  will  now 
be  automatically  rescinded.  The 
automatic  rescission  of  a  particular  loan 
may  be  waived  at  the  Administrator's 
discretion,  if  the  purposes  of  the  loan 
have  not  been  completed  or  if  rescision 
would  adversely  affect  loan  security.  A 
borrower  should  have  all  loan  funds 
encumbered,  if  not  spent,  by  the  end  of 
the  5-year  loan  period.  This  change  will 
encourage  faster  completion  of  the 
construction  proposed  in  the  loan,  and 
will  reduce  the  administrative  burden  of 
rescinding  unadvanced  loan  funds. 

7  CFR  Part  1745  supersedes  any 
sections  of  REA  Bulletin  320-12,  "Loan 
Payments  and  Statements",  with  which 
it  is  in  conflict.  These  areas  of  conflict 
include  automatic  rescissions  and 
payments  on  loans. 

Currently,  there  is  no  minimum  for 
REA  loans.  The  Rural  Telephone  Bank 
has  had  a  $50,000  minimum  for  a  number 
of  years.  Recognizing  the  increase  in 
plant  costs,  the  expenses  involved  with 
system  design  for  the  borrower,  and 
REA's  administrative  costs,  REA  will  no 


longer  consider  applications  for  loans  of 
less  than  $50,000. 

Subsidized  loans  are  provided  to 
telephone  borrowers  for  the  purpose  of 
providing  and  improving  telephone 
service  in  nu-al  areas,  lliese  subsidies 
are  not  provided  for  purposes  beyond 
those  authorized  by  the  RE  Act. 

In  accordance  with  REA  Bulletins 
320-1,  320-14,  REA  generally  does  not 
finance  (1)  headquarters  facilities  other 
than  warehouse  and  garage  facilities,  (2) 
office  equipment  (3)  vehicles  and  other 
work  equipment  (4)  furniture,  and  (5) 
station  apparatus  and  associated  inside 
wiring.  REA  will  continue  to  finance  the 
first  three  items  only  in  cases  of 
financial  hardship,  as  determied  by  the 
Administrator.  REA  will  no  longer 
finance  the  last  two  items.  These 
changes  are  based  on  considerations  of 
loan  security  and  the  borrowers'  net 
worth  and  foumdal  strength. 

Furniture  is  a  minor  plant  item  and 
much  of  it  is  expensed  rather  than 
capitalized.  Furthermore,  it  is  highly 
mobile  and  does  not  provide  adequate 
security  for  the  Government's  loan. 
Station  apparatus  and  inside  writing 
have  been  deregulated  and  generally  are 
not  capitalized.  To  improve  the  security 
of  REA's  loans  and  the  borrower's 
financial  position,  borrowers  are 
encouraged  to  invest  internally 
generated  funds  in  the  five  items  Usted 
above. 

As  proposed.  REA  will  continue  to  not 
finance  duplicative  toll  transmission 
facilities.  Additionally,  REA  will  not 
finEuice  facilities  to  serve  subscribers 
outside  the  local  exchange  service  areas 
of  the  borrower  unless  those  facilities 
are  necessary  and  incidental  to 
furnishing  or  improving  telephone 
service  in  rural  areas.  This  restriction  is 
aimed  primarily  at  preventing  the 
financing  of  services  that  are  outside  of 
a  borrower's  territory  and  which 
primarily  serve  nonrural  subscribers. 
REA  will  still  finance  those  portions 
serving  subscribers  within  the 
borrower's  territory. 

For  many  years  REA  has  had  a  policy 
of  not  making  a  loan  for  the  same 
purposes  twice.  This  policy  is  now  being 
codified  so  that  if  an  unadvanced  loan, 
or  portion  thereof,  is  rescinded,  a  new 
loan  shall  not  be  made  for  the  same 
purposes  as  in  the  rescinded  loan. 

Based  on  loan  security  considerations, 
REA  will  now  require  that  before  a  loan 
is  approved  by  REA  a  borrower  must 
meet  certain  Times  Interest  Earned 
Ratio  (TIER)  requirements,  except  when 
the  Administrator  determines  that  the 
borrower  would  experience  financial 
hardship.  For  a  loan  made  solely  by 
REA,  a  borrower  must  have  a  TIER  of  at 
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least  125  percent  on  all  of  its 
outstanding  and  proposed  loans  from 
REA  and  all  other  lenders  as  determined 
by  the  feasibility  study  prepared  in 
connection  with  the  loan,  unless  the 
borrower  is  subject  to  the  provisions 
discussed  in  the  next  paragraph.  The 
mortgage  will  contain  a  provision 
requiring  the  borrower  to  maintain  a 
TIER  of  at  least  125  percent.  The 
borrower  will  also  be  expected  to 
demonstrate  progress  toward  achieving 
a  TIER  of  150  percent. 

For  a  loan  guaranteed  by  REA,  made 
concurrently  by  REA  and  RTB,  or  made 
entirely  by  RTB,  a  borrower  must  have  a 
TIER  of  at  least  150  percent  on  all  of  its 
outstanding  and  proposed  loans  from 
REA  and  all  other  lenders  as  determined 
by  the  feasibility  study  prepared  in 
connection  with  the  loan.  The  mortgage 
will  contain  a  provision  requiring  the 
borrower  to  maintain  a  TIER  of  150 
percent. 

Also  based  on  loan  security 
considerations,  REA  will  now  require 
that  before  a  loan  is  approved  by  REA  a 
borrower  must  have  a  net  worth  as  a 
percent  of  total  assets  of  at  least  20 
percent  during  the  immediately 
preceding  12-month  period  or  be  able  to 
satisfactorily  demonstrate  to  the 
Administrator  that  it  has  the  ability  to 
reach  such  a  level  for  new  worth  within 
3  years  of  the  date  of  loan  approval, 
unless  the  Administrator  determines 
that  the  borrower  would  experience 
ftnancial  hardship.  The  mortgage  will 
contain  a  provision  requiring  the 
borrower  to  maintain  a  net  worth  as  a 
percent  of  total  assets  of  at  least  20 
percent.  In  addition,  all  borrowers  will 
be  expected  to  demonstrate  progress 
toward  achieving  a  net  worth  to  assets 
ratio  of  40  percent. 

Furthermore,  a  new  policy  will  allow 
REA  to  require  a  borrower  to  increase 
its  net  worth  as  a  percentage  of  assets  to 
the  highest  level  recorded  at  the  end  of 
any  calendar  quarter  in  the  2  years  prior 
to  the  receipt  by  REA  of  the  borrower's 
loan  application  form  (REA  Form  490). 
This  restoration  to  the  higher  level  of  net 
worth  shall  take  place  before  REA  will 
determine  the  feasibility  and  security  of 
the  proposed  loan. 

REA  believes  these  revised  policies, 
requirements,  and  procedures  will 
lessen  the  burden  on  borrowers  and 
permit  REA  to  maintain  the  security  of 
the  Government's  loans. 

List  of  Subjects  in  7  CFR  Parts  1745  and 
1749 

Loan  programs — communications. 
Telecommunications,  Telephone. 


Therefore,  REA  proposes  to  amend  7 
CFR  Chapter  XVU  by  adding  the 
following  new  Parts  1745  and  1749: 

PART  1745— GENERAL  POLICIES, 
TYPES  OF  LOANS,  LOAN 
REQUIREMENTS— TELEPHONE 
PROGRAM 

Subpart  A— General 

Sec. 

1745.1  General  statement. 

1745.2  DeRnitions. 

1745.3  Availability  of  forms. 

Subpart  B— Loan  Purpoaea  and  Baalc 
Policiea 

1745.10  General. 

1745.11  Area  coverage. 

1745.12  Nonduplication. 

1745.13  Location  of  facilities  and  service  for 
nonrural  subscribers. 

1745.14  Borrower  eligibility. 

1745.15  Civil  rights. 

1745.16  Minimum  loan  amount 

1745.17  Facilities  financed. 

1745.18  Additional  equity. 

1745.19  Mergers  and  consolidations. 

1745.20  Acquisitions. 

1745.21  Refinancing  loans. 

1745.22  Loan  security. 

Sul)part  C— Types  of  Loans 

1745.30  Insured  Loans. 

1745.31  Rural  Telephone  Bank  Loans. 

1745.32  Guaranteed  Loans. 

Subpart  D— Terms  of  Loans 

1745.40  General. 

1745.41  Notes. 

1745.42  Automatic  rescissions. 

1745.43  Payments  on  loans. 

1745.44  Prepayment  premiums. 

1745.45  Extension  of  payments. 

1745.46  Loan  security  documents. 

Subpart  E— Requirements  for  Loan 
Approval 

1745.50  Administrative  findings. 

1745.51  Required  findings. 

1745.52  Findings  required  for  particular  loan 
purposes. 

Authority:  7  U.S.C.  901  et  seq.,  7  U.S.C.  1921 
et  seq. 

Subpart  A— General 

§  1745.1    General  statement 

This  CFR  Part  supersedes  all  REA 
Bulletins  which  are  in  conflict  with  it. 

§1745.2    Definttlons. 

As  used  in  this  part: 

(a)  "Administrator'  means  the 
Administrator  of  REA. 

(b)  "Borrower"  means  any 
organization  which  has  an  outstanding 
loan  made  or  guaranteed  by  REA,  or 
which  is  seeking  such  financing. 

(c)  "Feasibility  study"  means  the  pro 
form  a  financial  analysis  performed  by 
REA  to  determine  the  economic 


feasibility  of  a  loan.  See  7  CFR  Part 
1751. » 

(d)  "Loan"  means  any  loan  made  or 
guaranteed  by  REA. 

(e)  "Rural  area"  means  any  area  of  the 
United  States  not  included  within  the 
boundaries  of  any  incorporated  or 
unincorporated  city,  village  or  borough 
having  a  population  exceeding  1,500. 
The  population  figure  is  obtained  from 
the  most  recent  data  available  from  the 
Bureau  of  the  Census  and  Rand  McNally 
and  Company.  The  determination  of 
whether  an  area  is  rural  is  based  on  the 
population  within  the  corporate  limits  or 
boundaries  of  unincorporated  areas  in 
existence  at  the  time  the  facilities  to 
serve  the  community  were  first  financed 
by  REA.  If  a  commimity  is  considered 
rural  at  that  time,  it  will  always  be 
considered  rural. 

(f)  'Telephone  service"  means  any 
communication  service  for  the 
transmission  of  voice,  sounds,  signals, 
pictures,  writing,  or  signs  of  all  kinds 
through  the  use  of  electricity  between 
the  transmitting  and  receiving 
apparatus,  and  includes  all  telephone 
lines,  facilities,  or  systems  used  to 
render  such  service.  It  does  not  mean: 
(1)  Message  telegram  service,  (2) 
Commimity  antenna  television  system 
services  or  facilities  other  than  those 
intended  exclusively  for  educational 
purposes,  or  (3)  RacUo  broadcasting 
services  or  facilities  within  the  meaning 
of  section  3(o)  of  the  Communications 
Act  of  1934,  as  amended. 

(g)  "Times  Interest  Earned  Ratio" 
(TIER]  means  the  ratio  of  a  borrower's 
net  income  plus  interest  expense  plus 
taxes  based  upon  income,  all  divided  by 
interest  expense. 

§  1 745.3     Availability  of  forms. 

Single  copies  of  REA  forms  and 
publications  cited  in  this  Part  are 
available  for  Administrative  Services 
Division,  Rural  Electrification 
Administration  United  States 
Department  of  Agriculture,  Washington, 
DC  20250.  These  REA  forms  and 
publications  may  be  reproduced. 

Subpart  B — Loan  Purposes  and  Basic 
Policlss 

§1745.10    General 

The  Rural  Electrification 
Administration  (REA]  makes  loans  for 
the  purpose  of  financing  the 
improvement,  expansion,  construction, 
acquisition,  and  operation  of  telephone 
lines,  facilities,  or  systems  to  furnish 
and  improve  telephone  service  in  rural 


'  Editorial  note:  REA  will  publish  a  proposal  on 
this  pari  in  the  near  Future. 
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areas.  Loans  made  or  guaranteed  by  the 
Administrator  of  REA  will  be  made  in 
conformance  with  the  Rural 
Electrification  Act  of  1936  (RE  Act),  as 
amended  (7  U.S.C.  901  et  seq.],  and  7 
CFR  Chapter  XVU.  REA  provides 
borrowers  specialized  and  technical 
accounting,  engineering,  and  other 
managerial  assistance  in  the 
construction  and  operation  of  their 
facilities  where  necessary  to  aid  the 
development  of  rural  telephone  service 
and  to  protect  loan  security. 

S  1745.1 1    Am  coverage. 

Borrowers  must  make  adequate 
telephone  service  available  on  a  cost- 
effective  basis  to  the  widest  practical 
number  of  rural  subscribers  during  the 
life  of  the  loan.  Both  the  natiu'e  of  the 
service  area  and  the  cost  per  subscriber 
must  be  fully  considered.  The  borrower 
must  seek  to  provide  service  to  all 
interested  potential  subscribers  in  the 
service  area.  The  loan  contract  shall 
contain  appropriate  provisions  to  effect 
this  requirement.  See  7  CFR  Part 
1749.11(a)  Preapplication 
Determinations:  Area  to  be  Served. 

§1745.12    Nonduplication. 

(a)  In  states  having  a  state  regulatory 
body  with  authority  to  regulate 
telephone  service  and  to  require 
certificates  of  convenience  and 
necessity,  the  borrower  must  obtain 
such  a  certificate  before  REA  will  make 
a  loan. 

(b)  In  states  where  there  is  no  such 
regulatory  body,  a  loan  will  not  be  made 
unless  the  Administrator  determines 
that  no  duplication  of  lines,  facilities,  or 
systems  already  providing  reasonably 
adequate  services  shall  result  from  such 
a  loan. 

(c)  REA  shall  consider  the  following 
criteria  in  determining  whether  service 
is  reasonably  adequate: 

(1)  Availabihty  of  telephone  service  to 
commercial  establishments,  professional 
offices,  essential  community  services, 
and  residences  in  the  community. 

(2)  Reasonable  audibility  and  clarity 
of  sound  transmission  and  reception. 

(3)  Absence  of  frequent  interruptions. 

(4)  Adequacy  of  line  circuits  and 
central  office  facilities  to  permit 
reasonable  frequent  subscriber  use 
without  unreasonable  delay. 

(5)  Availability  of  connections  with 
other  exchanges  and  with  the 
interexchange  facilities  of  the  Nation. 

(6)  Any  other  criteria  the 
Administrator  determines  to  be 
applicable  to  the  particular  case. 


91745.13    Location  of  facilities  and  •ervlce 
f ornonnirai  subecrlbers. 

(a)  When  it  is  determined  by  the 
Administrator  to  be  necessary  in  order 
to  furnish  or  improve  telephone  service 
in  rural  areas,  loans  may  be  made  for 
the  improvement,  expansion, 
construction,  acquisition,  and  operation 
of  telephone  lines,  facilities,  or  systems 
without  regard  to  their  geographical 
location. 

(b)  To  the  greatest  extent  practical, 
loans  are  limited  to  providing  telephone 
facilities  that  serve  subscribers  in  rural 
areas.  In  order  to  furnish  and  improve 
service  to  rural  subscribers  it  may  at 
times  be  necessary  to  provide  loan 
funds  to  finance  telephone  facilities 
which  will  also  serve  nonrural 
subscribers  or  are  located  in  nonrual 
areas,  Loans  may  be  approved  to 
finance  such  facihties  if  the 
Administrator  determines  on  a  case  by 
case  basis  that: 

(1)  The  primary  purpose  of  the  loan  is 
to  provide  service  to  rural  areas  and 

(2)  The  financing  of  facilities  for 
nonrural  subscribers  is  necessary  and 
incidental  to  furnishing  or  improving 
telephone  service  in  rural  areas. 

(c)  Loan  funds  may  be  approved  for 
facilities  to  serve  nomural  subscribers 
only  if  the  principal  purpose  of  the  loan 
is  to  furnish  and  improve  rural  service 
and  only  if  the  use  of  loan  funds  to  serve 
nonrural  subscribers  is  necessary  and 
incidental  to  the  principal  purpose  of  the 
loan.  The  following  are  examples  of 
purpose  for  which  such  loans  may  be 
made: 

(1)  In  the  case  of  construction  of  a 
new  system,  if  the  loan  would  not  be 
economically  feasible  and  self- 
liquidating  imless  the  nonrural  as  well 
as  the  rural  portions  of  the  telephone 
service  area  are  included  in  the 
proposed  system,  the  loan  may  include 
funds  for  both  portions. 

(2)  Where  the  acquisition  of  an 
existing  system  located  in  and  serving  a 
nonrural  area  is  necessary  to  serve  as 
the  nucleus  of  an  expanded  system  to 
furnish  area  coverage  service  in  rural 
areas,  the  loan  may  include  funds  to 
finance  the  acquisition. 

(3)  When  a  system  is  being  converted 
to  modem  service  for  rural  subscribers, 
the  loan  may  include  fimds  for  the 
conversion  of  the  nonrural  facilities,  if 
the  rural  service  will  be  improved  as  a 
result  of  such  nonrural  improvements 
and  it  is  impractical  to  finance  and 
serve  the  nonrural  and  rural  areas 
separately. 

(4)  A  loan  may  include  funds  to  serve 
noruwal  subscribers  located  in 
community  centers  frequently  called  by 
the  rural  subscribers  if  the  construction 
to  serve  such  nonnjral  subscribers  will 


be  incidental  to,  and  contribute 
substantially  to,  the  provision  of 
adequate  service  for  the  rural 
subscribers. 

$1745.14    Borrower  eligibility. 

REA  makes  loans  to  entities 
providing,  or  who  may  hereafter 
provide,  telephone  service  in  rural 
areas,  to  public  bodies  providing 
telephone  service  in  rural  areas  as  of 
October  28, 1949,  and  to  cooperative, 
nonprofit,  limited  dividend,  or  mutual 
associations.  REA  does  not  make  loans 
to  individual  subscribers.  REA  gives 
preference  to  those  borrowers  (including 
initial  loan  applicants)  now  providing 
telephone  service  in  rural  areas,  and  to 
cooperative,  nonprofit,  limited  dividend. 
or  mutual  associations.  To  be  eligible  for 
a  loan,  a  borrower  must  provide  the 
basic  local  exchange  telephone  service 
needs  of  rural  areas,  and  it  must  be 
incorporated. 

§1745.15    Civil  riglits. 

Borrowers  are  required  to  comply 
with  certain  regulations  on 
nondiscrimination  and  equal 
employment  opportimity.  See  7  CFR  Part 
1790  »  (or  REA  Bulletin  320-19)  and  7 
CFR  Part  1791  » (or  REA  Bulletin  320- 
15),  respectively. 

§  1745.16    Minimum  loan  amount 

Recognizing  plant  costs,  the  expenses 
involved  with  system  design  for  the 
borrower,  and  REA's  administrative 
costs,  REA  will  not  consider 
applications  for  loans  of  less  than 
$50,000. 

§1745.17    Faciiitiee  financed. 

(a)  REA  makes  loans  to  finance  the 
improvement,  expansion,  construction, 
acquisition,  and  operation  of  telephone 
lines,  facilities  or  systems  to  furnish  and 
improve  telephone  service  in  nual 
areas. 

(b)  Except  in  cases  of  financial 
hardship,  as  determined  by  the 
Administrator,  REA  does  not  make 
loans  to  finance  the  following  items: 

(1)  Headquarters  facilities,  other  than 
warehouse  and  garage  facilities. 

(2)  Office  equipment,  including 
computers. 

(3)  Vehicles  and  other  work 
equipment. 

(c)  REA  will  not  make  loans  to  finance 
the  following  items: 

(1)  Furniture. 

(2)  Station  apparatus  and  associated 
inside  wiring. 

(3)  Duphcative  toll  transmission 
facilities.  See  7  CFR  1745.12 


'  Editorial  note:  REA  will  publish  a  proposal  on 
this  part  in  the  near  future. 
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(4)  Facilities  to  serve  subscribers 
outside  the  local  exchange  service  areas 
of  the  borrower  unless  those  facilities 
are  necessary  and  incidental  to 
furnishing  or  improving  telephone 
service  in  rural  areas. 

(d)  If  an  unadvanced  loan,  or  portion 
thereof,  is  rescinded,  a  new  loan  shall 
not  be  made  for  the  same  purposes  as  in 
the  rescinded  loan. 

§1745.18    AdditkNial  Miuity. 

If  determined  by  the  Administrator  to 
be  necessary  for  loan  security  or  the 
allocation  of  limited  loan  funds,  a 
borrower  shall  increase  its  net  worth  as 
a  percentage  of  assets  to  the  highest 
level  recorded  at  the  end  of  any 
calendar  quarter  in  the  2  years  prior  to 
the  receipt  by  REA  of  the  borrower's 
loan  application  form  (REA  Form  490). 
This  restoration  to  the  higher  level  of  net 
worth  shall  take  place  before  REA  will 
determine  the  feasibility  and  security  of 
the  proposed  loan. 

§1745.19    Itorgtri  and  cofiMikiation*. 

REA  does  not  make  loans  for  the  sole 
purpose  of  merging  or  consolidating 
telephone  organizations.  After  a  merger 
or  consoUdation.  REA  will  consider 
making  loans  to  the  telephone  system  to 
finance  the  improvement  or  extension  of 
telephone  service  in  rural  areas.  See  7 
CFR  Part  1750  » (or  applicable  parts  of 
REA  Bulletins  320-4,  321-2,  325-1,  and 
32ft-l). 

91745.20    AcquWtkMW. 

(a)  REA  finances  the  acquisition  by  a 
borrower  of  another  system,  lines,  or 
facilities  only  when  the  acquisition  is 
necessary  and  incidental  to  furnishing 
or  improving  rural  telephone  service. 
See  7  CFR  1745.13. 

(b)  REA  determines  the  amount  it  will 
lend  for  each  acquisition.  If  the 
acquisition  price  exceeds  this  amount, 
the  borrower  provides  the  remainder. 

(c)  For  additional  policies  on 
acquisitions,  see  7  CFR  Part  150  >  (or 
applicable  parts  of  REA  Bulletins  320-4, 
321-2,  325-1.  and  326-1). 

§1745.21    Refinancing  kMiw. 

(a)  REA  makes  loans  to  refinance 
outstanding  indebtedness  of 
corporations  furnishing  telephone 
service  when  such  refinancing  is 
necessary  and  incidental  to  furnishing 
or  improving  telephone  service  in  rural 
areas.  Refinancing  may  not  constitute 
more  than  40  percent  of  the  loan. 

(b)  Loans  for  refinancing  are  not  made 
solely  to  enable  borrowers  to  obtain  a 
lower  interest  rate  or  a  longer 


■  Editorul  note:  REA  will  publish  a  proposal  on 
this  part  in  the  near  future. 


amortization  period.  REA  requires 
borrowers,  to  the  greatest  extent 
possible,  to  liquidate  outstanding 
indebtedness  through  the  use  of  nonloan 
funds. 

(c)  If  deemed  necessary  by  REA  to 
provide  itself  with  adequate  security, 
REA  will  consider  loans  for  refinancing 
outstanding  indebtedness  secured  by  a 
lien  on  property  offered  as  security  for 
the  loan,  if  the  amoimt  of  the 
outstanding  indebtedness  is  significant 
and  the  property  covered  by  the  lien  is 
integral  to  the  operation  of  the  system. 

(d)  REA  will  consider  loans  for 
refinancing  where  the  borrower  would 
otherwise  be  imable  to  meet  payments 
on  both  the  outstanding  indebtedness 
and  the  loan  as  they  become  due. 

(e)  REA  may  consider  loans  for 
refinancing  in  other  situations. 

§1745^    Loan  security. 

(a)  REA  makes  loans  only  if,  in  the 
jud^ent  of  the  Administrator,  the 
security  therefor  is  reasonably  adequate 
and  the  loan  will  be  repaid  within  the 
time  agreed.  See  7  CFR  Part  1745.18  and 
7  CFR  1745.51. 

(b)  REA  generally  requires  that 
borrowers  provide  it  with  a  first  lien  on 
all  of  the  borrower's  property.  See  7  CFR 
Part  1745.4a 

(c)  In  the  case  of  loans  that  include 
the  financing  of  telephone  facilities  that 
do  not  constitute  self-contained 
operating  systems  or  units  (such  as  lines 
switched  by  other  systems),  the 
borrower  shall,  in  addition  to  the 
mortgage  lien  of  all  of  the  borrower's 
telephone  facilities,  furnish  adequate 
assurance,  in  the  form  of  contractual  or 
other  security  arrangements,  that 
conditions  and  efficient  telephone 
service  will  be  rendered. 

(d)  The  borrower  shall  provide  REA 
with  a  satisfactory  Area  Coverage 
Survey.  See  7  CFR  1749.30  and  1749.31. 

(e)  REA  makes  loans  only  if  the 
borrower's  entire  system,  Including  the 
facilities  to  be  constructed  with  the 
proceeds  of  the  loan,  is  economically 
feasible,  as  determined  by  REA. 

(f)  To  obtain  a  loan  after  the  effective 
date  of  this  CFR  Part,  a  borrower  shall 
meet  the  following  Times  Interest 
Earned  Ratio  (TIER)  requirements, 
except  when  the  Administrator 
determines  that  the  borrower  would 
experience  financial  hardship. 

(1)  For  a  100  percent  REA  loan,  that  is, 
a  loan  made  solely  imder  Section  305  of 
the  RE  Act,  a  borrower  must  have  a 
TIER  of  at  least  125  percent  on  aU  of  its 
outstanding  and  proposed  loans  fit)m 
REA  and  all  other  lenders  as  determined 
by  the  feasibility  study  prepared  in 
connection  with  the  loan,  unless  the 
borrower  has  received  a  loan  subject  to 


the  provisions  of  7  CFR  Part 
1745.22(f)(2).  In  the  latter  case,  the 
borrower  must  continue  to  meet  the 
TIER  requirements  of  7  CFR% 
1745.22(f)(2).  The  mortgage  will  contain 
a  provision  requiring  the  borrower  to 
maintain  a  TIER  of  at  least  125  percent. 
The  borrower  will  also  be  expected  to 
demonstrate  progress  toward  achieving 
a  TIER  of  150  percent. 

(2)  For  a  loan  guaranteed  by  REA  or 
made  concurrently  by  REA  and  the 
Rural  Telephone  Bank  (RTB)  (and  for  a 
100  percent  RTB  loan),  a  borrower  must 
have  a  TIER  of  at  least  150  percent  on 
all  of  its  outstanding  and  proposed  loans 
from  REA  and  all  other  lenders  as 
determined  by  the  feasibility  study 
prepared  in  connection  with  the  loan. 
The  mortgage  will  contain  a  provision 
requiring  the  borrower  to  maintain  a 
TIER  of  150  percent 

(g)  After  the  effective  date  of  this  CFR 
Part,  in  order  for  a  loan  to  be  approved 
by  REA  a  borrower  must  have  had  a  net 
worth  as  a  percent  of  total  assets  of  at 
least  20  percent  diuing  the  immediately 
preceding  12-month  period  or  be  able  to 
satisfactorily  demonstrate  to  the 
Administrator  that  it  has  the  ability  to 
reach  such  a  level  for  net  worth  within  3 
years  of  the  date  of  loan  approval, 
unless  the  Administrator  determines 
that  the  borrower  would  experience 
financial  hardship.  The  mortgage  will 
contain  a  provision  requiring  the 
borrower  to  maintain  a  net  worth  as  a 
percent  of  total  assets  of  at  least  20 
percent.  In  addition,  all  borrowers  will 
be  expected  to  demonstrate  progress 
toward  achieving  a  net  worth  to  assets 
ratio  of  40  percent 

(h)  Additional  financial,  investment 
and  managerial  controls  appear  in  the 
loan  contract  and  mortgage  required  by 
REA.  See  7  CFR  Part  1758.* 

Subpart  C— Type*  of  Loans 

§1745^    Inaurad  loans. 

(a)  REA  makes  insured  loans  under 
Section  305  of  the  RE  Act.  These  loans 
bear  interest  at  an  annual  rate  of  five 
percent  unless  the  Administrator  finds 
that  the  borrower 

(1)  Has  experienced  extreme  financial 
hardship;  or 

(2)  Cannot  in  accordance  with 
generally  accepted  management  and 
accounting  principles  and  without 
charging  rates  to  its  subscribers  so  high 
as  to  create  a  substantial  disparity 
between  its  rates  and  the  rates  charged 
for  similar  service  by  others  in  the  same 


*  Editorial  note:  REA  will  publish  a  proposal  on 
this  part  in  the  near  future. 
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or  nearby  areas,  provide  service 
consistent  with  objectives  of  the  RE  Act. 
(b)  If  the  Administrator  finds  (a)  (1)  or 
(2)  of  this  section,  REA  may  make  an 
insured  loan  at  an  interest  rate  lower 
than  5  percent,  but  not  less  than  2 
percent. 

§  1745.31    Rural  Teteptrane  Bank  Loans. 

(a)  RTB  makes  loans  under  section 
408  of  the  RE  Act.  Rules  and  regulations 
of  the  RTB  are  contained  in  Chapter  XVI 
of  this  title. 

(b)  Loans  shall  be  made  by  RTB  in 
preference  to  being  made  by  REA,  if  the 
borrower  is  eligible  for  such  a  loan  and 
funds  are  available  therefor. 

(c)  Notwithstanding  (b)  of  this  section, 
if  a  borrower  has  an  average  subscriber 
density  of  three  or  fewer  per  route  mile 
of  line,  an  RTB  loan  can  only  be  made  at 
the  election  of  the  borrower. 

(d)  RTB  loans  may  be  made 
concurrently  with  either  insured  or 
guaranteed  loans. 

§174U2    Guaranteed  Loans. 

(a)  General.  REA  provides  loan 
guarantees  pursuant  to  section  306  of 
the  RE  Act  to  enable  borrowers  to 
secure  major  telephone  loans  from  non- 
REA  sources.  A  major  telephone  loan  is 
a  loan  requiring  over  7  million  dollars  or 
such  other  sum  as  may  be  determined 
from  time  to  time  by  the  Administrator. 
Guaranteed  loans  may  be  made 
concurrently  with  insured  loans.  REA 
will  consider  guaranteeing  a  loan  if  the 
borrower  meets  all  requirements  set 
forth  in  regulations  applicable  to  a  loan 
made  by  REA.  No  fees  or  charges  are 
assessed  for  any  guarantee  of  a  loan 
provided  by  REA.  In  view  of  the 
Government's  guarantee,  REA  generally 
obtains  a  first  lien  on  all  assets  of  the 
borrower;  see  7  CFR  1745.46. 

(b)  Net  Worth  Requirements.  REA 
generally  requires  that  borrowers  seeing 
guaranteed  loans  have  a  net  worth  in 
excess  of  20  percent  of  assets.  For  the 
purpose  of  this  section,  the  term  "net 
worth"  means  'Total  Retained  Earnings 
or  Margins  and  Capital  Credits"  plus 
either  'Total  Capital  Stock  Outstanding 
and  Subscribed"  or  'Total  Membership 
and  Capital  Certiflcates"  as  reported  to 
REA  pursuant  to  REA 
Telecommunications  Operations  Manual 
Section  1800.  REA  will  consider  loan 
guarantees  for  borrowers  with  a  net 

,  I  worth  less  than  20  percent. 

(c)  Full  Amount  Guaranteed.  Loans 
are  guaranteed  in  the  full  amount  of 
principal  and  interest.  Because  the 
Government's  full  faith  and  credit  100 
percent  guarantee  of  these  loans,  only 
REA  obtains  a  mortgage  on  the 
borrower's  assets. 


(d)  Federal  Register  Notice.  After 
REA  has  reviewed  an  application  and 
determined  that  it  will  consider 
guaranteeing  a  loan  for  the  proposed 
project,  it  will  publish  a  Notice  in  the 
Federal  Register.  The  Notice  will  include 
a  description  of  the  proposed  project, 
the  estimated  total  cost,  the  estimated 
amount  of  the  guaranteed  loan,  a 
statement  that  the  Federal  Financing 
Bank  (FFB)  has  a  standing  loan 
commitment  agreement  with  REA,  and 
the  name  and  address  of  the  borrower  to 
which  financing  proposals  may  be 
submitted. 

(e)  Qualified  Lenders.  REA  considers 
loan  guarantees  on  a  case  by  case  basis 
for  loans  made  by  the  FFB  and  any  other 
legally  organized  lending  agency  or  by  a 
combination  of  lenders  that  the 
Administrator  determines  to  be 
qualified  to  make,  hold  and  service  the 
loan.  "Legally  organized  lending 
agency"  and  "lender"  include 
commercial  banks,  trust  companies, 
mortgage  banking  firms,  insurance 
companies,  and  any  other  institutional 
investor  authorized  by  law  to  loan 
money.  The  borrower  is  responsible  for 
evaluating  all  proposals  received  from 
lenders  other  than  FFB.  The  borrower 
furnishes  REA  with  a  report  on  the 
evaluations  and  its  choice  of  proposals. 
However,  at  the  request  of  the  borrower, 
the  guaranteed  loan  shall  be  made  by 
the  FFB  and  at  a  rate  of  interest  that  is 
not  more  than  the  rate  of  interest 
applicable  to  other  similar  loans  then 
being  made  or  purchased  by  FFB. 

(f)  Interest  Rate.  Guaranteed  loans 
shall  bear  interest  at  the  rate  agreed 
upon  by  the  borrower  and  lender. 
Guaranteed  FFB  loans  shall  be  at  a  rate 
of  interest  that  is  not  more  than  the  rate 
of  interest  appHcable  to  other  similar 
loans  then  being  made  or  purchased  by 
FFB. 

(g)  Condition  of  Guarantee.  REA  will 
not  guarantee  a  loan  if  the  income  from 
the  loan  or  the  income  from  obligations 
issued  by  the  holder  of  the  loan,  when 
the  obligations  are  created  by  the  loan, 
is  excluded  from  gross  income  for  the 
purposes  of  Chapter  I  of  the  Internal 
Revenue  code  of  1954. 

[h)  Contract  of  Guarantee.  If  REA  is 
satisfied  with  the  engineering  and 
economic  feasibility  of  the  project  and 
approves  the  borrower's  choice  of 
proposal,  subject  to  the  submission  of 
satisfactory  financing  documents  and  to 
the  satisfaction  of  other  pertinent  terms 
and  conditions.  REA  will  prepare  a 
contract  of  guarantee  to  be  executed  by 
the  borrower,  the  lender,  and  REA 
within  a  specitied  time.  The  lender,  or 
its  representative,  shall  have  the  right  to 
examine  the  borrower's  application  and 
supporting  data  submitted  to  REA  in 


support  of  its  request  for  financial 
assistance. 

(i)  Loan  Servicing.  The  contract  of 
guarantee  will  require  that 
arrangements  satisfactory  to  REA  be 
made  to  service  the  loan.  Required 
servicing  by  the  lender  will  include: 

(1)  Determining  that  all  prerequisites 
to  each  advance  of  loan  funds  by  the 
lender  under  the  terms  of  the  contract  of 
guarantee,  all  fmancing  documents,  and 
all  related  security  instruments  have 
been  fulfilled.  Such  determinations  may 
be  met  by  obtaining  REA  approval  of 
each  advance. 

(2)  Billing  and  collecting  loan 
payments  from  the  borrower. 

(3)  Notifying  the  Administrator 
promptly  of  any  default  in  the  payment 
of  principal  and  interest  on  the  loan  and 
submitting  a  report,  as  soon  as  possible 
thereafter,  setting  forth  its  views  as  to 
the  reasons  for  the  default,  how  long  it 
expects  the  borrower  will  be  in  default, 
and  what  corrective  actions  the 
borrower  states  it  is  taking  to  achieve  a 
current  debt  service  position. 

(4)  Notifying  the  Administrator  of  any 
known  violations  or  defaults  by  the 
borrower  under  the  lending  agreement, 
contract  of  guarantee,  or  related  security 
instruments,  or  conditions  of  which  the 
lender  is  aware  which  might  lead  to 
nonpayment,  violation,  or  other  default. 

(j)  Payments  Under  the  Contract  of 
Guarantee.  Upon  receipt  of  the 
notiflcation  required  in  S  1745.32(i)(3] 
above.  REA  will  pay  the  lender  the 
amount  in  default  with  interest  to  the 
date  of  payment.  When  REA  has  made  a 
payment  under  a  contract  of  guarantee, 
it  v^U  establish  in  its  accounts  the 
amount  of  the  payment  as  due  and 
payable  from  the  borrower,  with  interest 
at  the  rate  of  interest  specified  in  the 
lending  agreement.  REA  will  work  with 
the  borrower  and  the  lender  in  an  effort 
to  eliminate  the  borrower's  default  as 
soon  as  possible.  REA  may  also  proceed 
with  other  remedies  available  under  its 
security  instruments. 

(k)  Pledging  of  Contract  of  Guarantee. 
Subject  to  appUcable  law,  REA  will 
consider,  on  a  case  by  case  basis, 
permitting  pledging  of  the  contract  of 
guarantee  in  order  to  facilitate  the 
obtaining  of  funds  by  the  lending  agency 
to  make  the  guaranteed  loan. 

Subpart  D— Terms  of  Loans 

§1745.40    General. 

Terms  and  conditions  of  loans  are  set 
forth  in  a  mortgage,  note,  and  loan 
contract.  Provisions  of  the  mortgage  and 
loan  contract  are  implemented  by 
provisions  in  REA  Bulletins  and 
Regulations.  Forms  of  the  mortgage. 
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note,  and  loan  contract  are  attached  as 
appendixes  to  7  CFR  Part  1758.' 


11745.41 

Loans  are  represented  by  one  or  more 
notes.  Interest  accrues  only  on  funds 
advanced.  There  are  no  loan 
commitment  fees  or  chai^ges.  See  REA 
Bulletin  320-12  (or  7  CFR  Part  1785)  for 
additional  information.  This  CFR  Part 
supersedes  those  portions  of  REA 
Bulletin  320-12  with  which  it  is  in 
conflict. 


t174S.42 

(a)  Loans  approved  after  [Insert  the 
effective  date  of  this  CFR  Part]  will 
include  a  contract  provision  that  all  loan 
funds  not  encumboed  5  years  after  the 
date  of  a  note  representing  those  loan 
funds  will  be  automatical^  rescinded 
and  the  Govenunent's  obligatioa  to 
advance  those  fimds  will  be  tenninated. 
Funds  ore  encumbered  when  they  have 
been  approved  for  advance  by  REA  for 
a  particular  loan  purpose. 

(b)  The  Administrator  may  agree  to  an 
extension  of  the  obligation  of  the 
Goverament  to  advance  unencumbered 
funds  if  the  borrower  demonstrates  to 
the  satisfaction  of  the  Administrator 
that  the  loan  funds  not  encumbered  wUl 
be  needed  for  approval  loan  poipoees. 
To  apply  for  an  extension,  borrowers 
must  send  to  the  relevant  Area  Office  in 
REA  at  leMt  120  days  before  the 
Government's  obligation  to  advance 
unencumbered  loan  funds  terminates, 
the  following 

(1)  A  certified  copy  of  a  board 
resolution  requesting  an  extension  of  the 
obligation  of  the  Government  to 
advance  unencnmbered  loan  firnds. 

(2)  Evidence  that  those  loon  funds 
continue  to  be  needed  for  approved  loan 
purpoees,and 

(3)  Notice  of  the  estimated  date  for 
conq>letioo  of  construction. 

If  the  Administrator  approves  a  request 
for  an  extension,  the  Administrator  shall 
notify  the  borrower  in  writing  of  the 
extension  and  the  terms  and  conditions 
thereof. 


|1745l4S    Psymsfltod 

(a)  Generally,  loans  approved  after 
the  effective  date  of  this  CFR  Part  must 
be  repaid  with  interest  within  a  period, 
up  to  a  ma^rimiim  of  22  yeais.  that 
approximates  the  expected  useful  life  of 
the  facilities  to  be  financed.  The 
expected  useful  life  shall  be  based  on 
the  depreciation  rates  that  the  borrower 
proposes  to  appfy  to  the  facilities 
financed  by  the  loan,  provided  tiiat 
these  rates  are  deemed  appropriate  by 


REA.  In  states  where  the  borrower  must 
obtain  state  regulatory  conunission 
approval  of  depreciation  rates  for  rate 
making  purposes,  the  depreciation  rates 
used  shall  be  the  rates  currently 
approved  by  the  state  commission  or 
rates  for  which  the  borrower  shall  seek 
state  commission  approval.  In  cases 
where  a  state  regulatory  commission 
does  not  approve  depreciation  rates,  if 
the  rates  proposed  by  the  borrower  are 
not  deemed  appropriate  by  REA  REA 
shall  base  expected  useful  life  on 
accepted  industry  standards.  Borrowers 
may  request  a  repayment  period  that  is 
shcwter  than  the  expected  useful  life  of 
the  facilities  financed.  The 
Administrator  may  approve  a  longer 
period,  up  to  35  years,  if  the  borrower 
would  otherwise  experience  financial 
hardship. 

tb)  Principal  and  interest  will  be 
repaid  in  accordance  with  the  terms  of 
the  notes.  GeneraUy,  interest  is  payable 
each  SMmth  as  it  accrues.  Mndpol 
payments  on  each  note  genorally  are 
scheduled  to  begin  2  years  after  the  date 
of  the  note.  After  diis  deferral  period, 
interest  and  inindpal  payments  on  all 
funds  advanced  during  this  2  year 
period  are  sdieduled  in  equal  monthly 
installments.  Principal  payments  on 
funds  advanced  2  years  or  more  after 
the  date  of  the  note  will  begin  with  the 
first  billing  after  the  advance.  The 
interest  anid  principal  payments  on  each 
of  these  advances  will  be  scheduled  in 
equal  monthly  installments.  Notes  for 
refinancing  and  acquisitions  generally 
provide  for  a  0-mondi  deferral  of 
principal  payments.  This  CFR  Part 
supersedes  tiiose  portioiu  of  REA 
Bulletin  320-12  with  which  it  is  in 
conflicL 


I174C44 

The  loan  documents  normally  provide 
that  REA  insured  loans  may  be  repaid  in 
full  at  any  time  without  prepayment 
premiums.  Depending  upon  dw  lender, 
there  may  be  prepayment  premiums  on 
loans  guaranteed  by  REA  See  7  CFR 
Part  1610  for  prepayment  premiums  on 
RTB  loans.  See  REA  Bulletin  320-12  (or  7 
CFR  Port  1785)  for  additional 
information,  lliis  CFR  Part  supersedes 
those  portions  of  REA  Bulletin  320-12 
with  ndiich  it  is  in  conflict 


>  Bditotial  MlR  REA  wiU  paWih  a  prapoMi  on 
tUa  part  In  Hm  I 


I174MC   EUsnslenefi 

REA  may  extend  die  time  of  payment 
of  principal  or  interest  on  a  loan.  Under 
Section  12  of  die  Rural  Electrification 
Act.  as  amended,  this  extension  may  be 
up  to  5  years  after  such  payment  is  due. 
Under  Section  236  of  die  Disaster  Relief 
Act  of  1970  (Pub.  L  01-606)  payment 
may  be  defnrad  by  the  Secretary  of 
Agriculture  as  long  as  necessary  in 


disaster  situations  so  long  as  the  final 
maturity  date  is  not  later  than  40  years 
after  the  date  of  the  loan.  See  REA 
Bulletin  320-2  for  additional 
information. 

S1745.46   Loon  security  documents. 

Loans  are  to  be  repaid  according  to 
their  terms.  REA  generally  obtains  a 
first  lien  on  all  assets  of  die  borrower. 
This  lien  shall  be  in  the  form  of  a 
mortgage  by  the  borrower  to  the 
Government  or  a  deed  of  trust  made  by 
and  between  the  borrower  and  a  trustee, 
satisfactory  to  the  Administrator, 
together  widi  sodi  security  agreements. 
fiiMndng  statements,  or  other  security 
documents  as  REA  may  deem  necessary 
in  a  porticnlar  cose.  Where  a  borrower 
is  unable  by  reason  of  pre  existing 
encumbrances,  or  otherwise,  to  furnish  a 
first  mortgage  lien  on  its  entire  system 
die  Administrator  may,  if  he  determines 
such  security  to  be  reasonably  adequate 
and  die  form  and  nature  thereof 
otherwise  appropriate,  accept  other 
forms  of  security.  See  7  CFR  Part  1758  * 
(or  sppUcaMe  ports  of  REA  Bulletins 
320-1 320-22. 321-2. 322-2. 323-1.  and 
328-1)  for  details. 


RcQuirMiMnts  For 


Subpart  E 
lApproMi 


f174SL80 

The  RE  Act  requires  that  die 
Administrate  moke  certain  findings  to 
approve  a  telephone  loan  or  loan 
guarantee.  The  borrower  shall  provide 
the  evidence  determined  by  die 
Administrator  to  be  necessary  to  make 
these  finHtnga-  Details  on  die 
information  required  to  support  these 
findings  is  included  in  7  CFR  Part  174a 


f1748LS1 

(a)  FeoMibiJity  of  and  Security  for  the 
Loan.  The  borrower  shall  provide  REA 
with  satisfactory  evidence  to  enable  the 
Administrator  to  determine  that  the 
security  for  the  loan  is  reasonably 
adequate  and  the  loan  will  be  repaid  on 
time.  This  finding  is  based  on  the 
following  factors: 

(1)  Self-liquidation  of  the  loon  wridiln 
a  poiod  specified  by  REA;  this  requires 
that  there  be  sufficient  revenues  bom 
the  borrower's  system,  in  excess  of 
operating  eiqienditures  (including 
maintenance  and  replacement),  to  repay 
the  loan  with  interest. 

(2)  Reasonable  assurance  of  achieving 
the  telephone  market  projections  upon 
which  die  loon  is  based. 

(3)  Economic  feasibility  (based  on 
projected  revenues,  expenses,  net 


>  Editottel  DolK  REA  will  pubiiah  a  prapoaai  on 
tiiia  part  bi  tha  naar  fotuia. 
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income,  maximum  debt  service,  and  rate 
of  return  on  investment)  for  the 

t>roposed  system  with  the  application  of 
ocal  service  rate  schedules  appropriate 
for  the  areas  served. 

(4)  Impact  of  the  proposed  loan  and 
consttuctton  oo  the  ratio  of  the 
borrower's  secured  debt  to  assets. 

(5)  Projected  growth  in  die  borrower's 
equity. 

(6)  Satisfactory  experience  and 
reputation  of  the  system's  principal 
owners  and  manager. 

(7)  A  first  lien  on  the  borrower's  total 
system  or  other  adequate  security. 

(8)  Fair  market  value  of  the  borrower's 
assets  as  represented  in  its  financial 
reports  to  REA. 

(9)  ^propriate  financial  and 
managerial  controls  included  in  the  loan 
documents. 

(10)  Other  factors  detemined  to  be 
relevant  by  REA. 

(b)  Area  Coverage.  The  borrower 
shall  provide  REA  with  satisfactory 
evidence  to  enable  the  Administrator  to 
determine  that  adequate  telephone 
service  will  be  made  available  to  the 
widest  practical  number  of  rural  users 
during  the  life  of  the  loan. 

(c)  Noaduplioation  m  Certificate 
RequiremenL  The  borrower  shall 
provide  REA  with  satisfactory  evidence 
to  enable  the  Administrator  to 
determine  that  no  duplication  of  service 
shall  result  from  a  particular  loan  for 
those  borrowers  not  required  by  the 
state  regulatory  commission  to  have  a 
certificate  of  convenience  and  necessity 
(or  its  equivalent).  For  borrowers 
required  to  have  a  certificate  of 
convenience  and  necessity,  aU  portions 
of  the  existing  and  proposed  system 
must  be  cov«red  by  the  certificate. 

S  174S.52    fkidbiQa  required  for  particular 


(a)  Refinancing.  For  loans  which 
include  funds  to  refinance  outstanding 
indebtedness  of  the  borrower,  the 
borrower  shall  provide  REA  with 
satisfactory  evidence  to  enable  the 
Administrator  to  determine  that  the 
inclusion  in  the  loan  of  such  funds  shall 
be  necessary  and  incidental  to 
furnishing  or  improving  telephone 
service  in  rural  areas.  See  7  CFR  1745.21. 

(b)  Facilitiea  in  nonrural  areas. 
Whenever  a  borrower  propose  to  use 
loan  funds  for  the  improvement, 
expansion,  construction,  or  acquisition 
of  telephone  facilities  within  or  for 
nonrural  areas,  the  borrower  shall 
provide  REA  with  satisfactory  evidence 
to  enable  the  Administrator  to 
determine  that  such  funds  shall  be 
necessary  and  incidental  to  furnishing 
or  improving  telephone  service  in  rural 
areas. 


PART  174»-PRELOAN  PROCEDURES 
AND  REQUIREMENTS— TELEPHONE 
PROGRAM 

Subpart  A— General 

1749.1  General  Statement. 

1749.2  Definitioiu. 

1749.3  Availability  of  REA  Fonns. 

Sut)part  D    PreapplcBtlon  Stage 

1749.10  Initial  contact. 

1749.11  Preapplication  detenninations. 

Subpart  C—Tlie  Loan  Applcatlon 

1748J0  Tlie  Loan  application  fonn. 

1748.21  The  completed  loan  application 

1749.22  Supplementary  information. 

Sutipart  P    Preloen  Studies    Area 
Coverage  Survey  and  Loan  Design 

1749J0  General 

1748.31  Area  Coverage  Survey  [ACS). 

1749.32  Loan  Design  (LD). 

Subpart  E    Interim  Financing  of 
Conatnielion  of  Teleohone  Faculties 

1749.40  General 

1749.41  Procedure  for  obtaining  approval. 

1748.42  Procedure  for  construction. 
Aothofitjr:  7  U.S.C  901  et  aeq..  7  U.S.C  1921 

etseq. 

Subpart  A— Gwwnl 


fl74t.1 

This  Part  prescribes  policies, 
procedures  and  responsibilitieB  relating 
to  appUcations  for  REA  loans  to  finance 
the  improvement  and  extension  of 
telephone  service  in  rural  areas. 
Requirements  for  both  initial  and 
subsequent  loans  are  discussed,  with 
differences  pointed  out. 

{1749.2    DeftnWona. 
As  used  in  this  Part: 

(a)  "Administrator"  means  the 
Administrator  of  REA. 

(b)  "Area  Coverage"  means  the 
provision  of  adequate  telephone  service 
to  the  widest  practical  number  of  rural 
users  during  the  life  of  the  loan. 

(c)  "Borrower"  means  any 
organization  which  has  an  outstanding 
loan  made  or  guaranteed  by  REA,  or 
whidi  is  seeking  such  financing. 

(d)  "Initial  loan"  means  the  first  loan 
made  to  a  borrower. 

(e)  "Interim  construction"  means  the 
purchase  of  equipment  or  the  conduct  of 
construction  under  an  REA-approved 
plan  of  interim  financing. 

(f)  "Interim  financing"  means  funding 
for  a  project  the  borrower  desires  to  be 
financed  by  an  REA  loan  but  for  which 
no  REA  loan  funds  have  been  made 
available. 

(g)  "Loan"  means  any  loan  made  or 
guaranteed  by  REA. 

(h)  "Rural  area"  meaiu  any  area  of 
the  United  States  not  included  within 


the  boundaries  of  any  incorporated  or 
unincorporated  city,  village  or  borough 
having  a  population  exceeding  1,500. 
The  population  figure  is  obtained  from 
the  most  recent  data  available  from  the 
Bureau  of  the  Census  and  Rand  McNally 
and  Company.  The  determination  of 
whether  an  area  is  rural  is  based  on  the 
population  within  the  corporate  limits  or 
boundaries  of  unincorporated  areas  in 
existence  at  the  time  the  facilities  to 
serve  the  community  were  first  financed 
by  REA.  If  a  community  is  considered 
rural  at  that  time,  it  will  always  be 
considered  rural. 

(i)  "Subsequent  Loan"  means  any  loan 
to  a  borrower  which  has  already 
received  a  loan. 

S  1749.3    AvaHabiRty  of  REA  Fonns. 

Single  copies  of  REA  forms  and 
publications  cited  in  this  Part  are 
available  from  Administrative  Services 
Division.  Rural  Electrification 
Administration,  United  States 
Department  of  Agriculture,  Washington, 
D.C  20250.  These  REA  forms  and 
publications  may  be  reproduced. 

Subpart  B—PrMppHcation  Stag* 

{1749.10    InKW  contact 

Initial  loan  applicants  seeking 
assistance  should  write  the  Rural 
Electrification  Administration,  United 
States  Department  of  Agriculture, 
Washington,  D.C  20250.  A  field 
representative  will  be  assigned  by  REA 
to  visit  the  appUcant  and  discuss  its 
financial  needs  and  eligibility.  Existing 
borrowers  initiate  the  contact  direcdy 
with  their  assigned  field  representative. 
Borrowers  consult  with  REA  field 
representatives  and  headquarters  staff, 
as  necessary. 

{ 1749.1 1    PrMppOcaUon  determinations. 

Before  submitting  an  application  to 
REA,  the  borrower  should  consider  the 
following: 

(a)  Area  to  be  Served.  The  proposed 
service  area  should  neither  include 
subscribers  already  receiving  adequate 
service  from  another  telephone  system 
nor  leave  out  unserved  pockets  of 
potential  subscribers  who  have 
indicated  an  interest  in  service  and  are 
located  between  the  proposed  system 
and  neighboring  systems.  See  7  CFR 

1745.11  on  Area  Coverage  and  7  CFR 

1745.12  on  Nonduplication.  In 
establishing  service  area  boundaries, 
borrowers  should  consider  the  location 
of  adjoining  systems,  natural  boundaries 
such  as  rivers  ond  mountains,  and 
economic  and  cultural  features  such  as 
trading  and  community  centers. 

(b)  Number  of  Subscribers.  The 
borrower  must  estimate  the  number  of 


subscribers  that  will  request  service 
from  the  proposed  system. 

(c)  Acquisitions.  A  borrower 
considering  an  acquisition  should  refer 
to  7  CFR  1745.20  and  7  CFR  Part  1750  (or 
applicable  parts  of  REA  Bulletins  320-4, 
321-2,  235-1.  or  236-1). 

(d)  Mergers  and  Consolidations.  A 
borrower  considering  a  merger  or 
consolidation  should  refer  to  7  CFR 
1745.19  and  7  CFR  Part  1750. « 

(e)  Refinancing.  Restrictions  on  the 
use  of  loan  funds  for  reHnancing  are 
contained  in  7  CFR  1745.21. 

(f)  Service  for  Nonrural  Subscribers. 
In  some  situations,  REA  loan  funds  may 
be  used  to  finance  facilities  to  serve 
nonrural  subscribers.  See  7  CFR  1745.13. 

(g)  Loan  Amount  The  initial  loan 
request  is  based  on  the  borrower's  best 
estimate  of  financing  needs.  REA 
requires  detailed  studies  by  the 
borrower  to  complete  the  application 
and  the  initial  estimate  is  subject  to 
revision. 

(h)  Loans  for  Partial  Systems.  If  it  is 
impractical  in  a  single  loan  to  provide 
adequate  service  throughout  the 
borrower's  entire  telephone  service 
area,  REA  will  consider  a  loan 
application  to  Tmance  improvements  to 
a  portion  of  a  borrower's  system. 

Subpart  C— The  Loan  Application 

§  1 749.20    Th«  loan  appllcatiofi  fonn. 
REA  Form  490,  "Application  for 
Telephone  Loan  or  Loan  Guarantee," 
shall  be  used  to  apply  to  REA  for  a  loan. 
The  application  must  be  submitted  in 
duplicate.  A  sketch  or  map  showing  the 
existing  and  proposed  service  areas 
must  be  attached  to  the  form.  (Where 
there  have  been  no  changes  in  the 
service  area  since  the  last  loan 
application  was  submitted,  and  none  are 
proposed,  the  map  may  be  omitted.) 
Form  490  serves  as  formal  notice  to  REA 
of  the  borrower's  application  for  REA 
financing  and  provides  information  REA 
uses  to  make  a  preliminary 
determination  of  the  borrower's 
eligibility  for  a  loan.  If  the  borrower  fails 
to  submit  a  Loan  Design  recommended 
by  the  REA  field  representative  and  all 
required  supplementary  information 
within  1  year  of  submission  of  the  Form 
490,  the  application  generally  will  be 
cancelled  and  returned  to  the  borrower. 

91749^1    The  comptotMl  loan  application. 

(a)  The  completed  loan  application 
consists  of  four  parts: 

(1)  A  completed  REA  Form  490. 

(2)  A  market  survey  called  the  Area 
Coverage  Survey  (ACS). 


'  Editorial  note:  REA  will  publish  a  propoaal  on 
this  part  in  tha  near  future. 


(3)  The  plan  and  associated  costs  for 
the  proposed  construction,  called  the 
Loan  Design  (LD). 

(4)  Various  supplementary 
information,  specified  in  7  CFR  Part 
1749.22. 

(b)  The  REA  field  representative 
assists  the  borrower  in  assembling  this 
information.  Certain  information  is 
required  from  initial  loan  appUcants  but 
usually  not  from  borrowers  seeking 
subsequent  loans. 

9  1749.22    Supplanwntary  Information. 

REA  requires  additional  information 
in  support  of  the  loan  application  form. 
The  information  Usted  in  (a),  (b).  and  (c) 
of  this  section  must  be  submitted  with 
the  Loan  Design. 

(a)  The  following  must  be  submitted 
by  all  initial  loan  applicants.  Borrowers 
seeking  subsequent  loans  must  submit 
any  changes  in  these  items  since  they 
were  last  submitted. 

(1)  Name  of  attorney  and  manager, 
and  certified  copies  of  board  resolutions 
selecting  them. 

(2)  Certified  copy  of  articles  of 
incorporation  showing  evidence  of  filing 
with  the  secretary  of  state  and  in  county 
records. 

(3)  Certified  copies  of  bylaws  and 
board  minutes  showing  their  adoption. 

(4)  Certified  sample  stock  certificates. 

(5)  Amounts  of  common  and  preferred 
stock  issued  and  outstanding. 

(6)  Names,  addresses,  business 
affiliations,  and  stockholdings  of  the 
manager,  officers,  directors,  and  other 
principal  stockholders  (those  owning  at 
last  20  percent  of  borrower's  voting 
stock). 

(7)  Certified  copies  of  real  estate 
deeds  showing  all  recording 
information. 

(8)  Service  agreements,  such  as  for 
management  or  system  maintenance. 

(9)  Certified  copies  of  existing  leases, 
except  those  for  vehicles,  furniture  and 
office  equipment  and  computer 
equipment. 

(10)  Certified  copies  of  existing 
franchises. 

(11)  Information  on  any  franchises 
required  as  a  result  of  the  proposed  loan 
project. 

(12)  Federal  Conununications 
Conunission  (FCC)  authorizations. 

(13)  Certified  copy  of  a  certificate  of 
convenience  and  necessity  (or  its 
equivalent),  or  information 
demonstrating  the  nonduplication  of 
reasonably  adequate  facilities,  for  all 
areas  in  the  loan  project 

(14)  For  toll,  operator  office,  traffic, 
and  EAS  agreements,  the  names  of  all 
parties  to  the  agreement  the  type  of 
agreement  and  the  effective  and 
termination  dates  of  the  agreement  and 


annexes,  and  the  exchanges  involved. 
(Copies  of  toll,  operator  office,  traffic, 
and  EAS  agreements  that  are  deemed 
"nonstandard"  by  REA  must  be 
submitted.) 

(15)  Copies  of  rate  schedules.  (A  copy 
of  the  tariff  must  be  available  for  review 
by  the  REA  field  representative.) 

(18)  Executed  copy  of  REA  Form  291, 
"Certification  of  Nonsegregated 
Facilities". 

(b)  The  following  must  be  submitted 
by  all  initial  loan  applicants  and 
borrowers  seeking  subsequent  loans: 

(1)  Certified  financial  statements  for 
the  last  3  years. 

(2)  Toll  settlement  statements  and 
related  data. 

(3)  Present  exchange  rates  and  any 
pending  changes. 

(4)  Borrower's  Environmental  Report 
(BER)— See  7  CFR  Part  1794. 

(5)  Any  other  supporting  data  required 
by  the  Administrator. 

(c)  The  following  must  be  submitted 
for  all  borrowers  requesting  funds  for 
refinancing: 

(1)  Copies  of  all  bonds,  notes, 
mortgages,  and  contracts  covering 
outstanding  indebtedness  proposed  to 
be  refinanced. 

(2)  For  each  note  or  bond,  the  name  of 
the  creditor,  original  amount  of  debt  and 
amount  as  of  last  year-end,  purpose  of 
debt  dates  incurred  and  due,  interest 
rates,  and  repayment  terms. 

(3)  Justification  for  refinancing  and 
evidence  that  the  use  of  loan  funds  is 
necessary  and  incidental  to  furnishing 
or  improving  rural  telephone  service. 
See  7  CFR  1745.21. 

(d)  Borrowers  requesting  loan  funds 
for  acquisitions  should  refer  to  7  CFR 
Part  1750  •  (or  applicable  parts  of  REA 
Bulletins  320-4,  321-2,  325-1.  and  32&-1) 
for  requirements. 

Subpart  D— Preioan  Studies— Area 
Coverage  Survey  and  Loan  Design 

91749.30    GwMral. 

In  support  of  a  loan  application,  the 
borrower  shall  prepare  and  submit  to 
REA  a  market  forecast  to  determine 
service  requirements  (the  Area 
Coverage  Survey  and  engineering 
studies  to  determine  the  system  design 
that  provides  service  most  efficiently 
(the  Loan  Design).  The  REA  field 
representative  confers  with  the 
borrower  and  its  engineer  to  schedule 
the  completion  and  submission  of  these 
studies. 


*  Editorial  note:  REA  will  publiih  a  proposal  on 
this  part  in  the  near  future. 


§1749^1    ATM  Covwag*  Survey  (ACS). 

(a)  The  Area  Coverage  Survey  (ACS) 
is  a  market  forecast  of  service 
requirements  of  subscribers  in  a 
proposed  service  area. 

(b)  The  objective  of  the  ACS  is  to 
determine  the  location,  number  and 
telephone  service  requirements  of 
subscribers  in  a  service  area.  REA  will 
use  the  ACS  to  appraise  the  proposed 
plan  for  area  coverage  and  to  determine 
the  largest  practical  number  of  rural 
subscribers  which  can  be  served  on  an 
economically  feasible  basis.  Preparation 
of  the  ACS  requires: 

(1)  A  field  survey  of  the  service  area 
to  locate  and  indentify  on  maps  all 
business  and  residential 
establishements,  whether  currently 
served  or  not  The  location  and 
identification  of  future  establishments 
are  also  recorded  on  the  maps. 

(2)  A  forecast  of  the  number  of 
telephone  subscribera,  in  the  entire 
service  area,  by  exchange,  grade  and 
class  of  service,  projected  for  the  end  ot 
the  5-year  study  period. 

(c)  The  results  of  the  survey  and 
forecast  shall  be: 

(1)  Shown  on  maps  (maps  for  those 
service  areas  previously  financed  by 
REA  do  not  have  to  be  included  in  tiie 
ACS  provided  that  the  borrower's 
records  contain  sufficient  information  as 
to  subscriber  development  to  enable 
cost  estimate*  for  the  proposed  facilities 
to  be  prepared); 

(2)  Tabulated  on  REA  Form  568  "Area 
Coverage  Survey  Report,"  or  its 
equivalent;  and 

(3)  Supported  by  a  narrative 
containing  information  on  the  bases  for 
the  service  requirement  forecasts  in 
each  exchange. 

(d)  Guidelkies  on  preparing  an  ACS 
are  provided  in  REA 
Telecommunications  Engineering  and 
Construction  Manual  Section  205. 

(e)  The  REA  field  representative 
reviews  and  approves  the  borrower's 
ACS.  The  borrower  should  make  sure 
this  is  done  before  proceeding  with  the 
Loan  Design  in  order  to  prevent 
unnecessary  expense  should  the  ACS 
not  be  approved.  The  borrower's 
engineer  must  use  the  REA-approved 
ACS  in  preparing  the  Loan  Design. 

S  1749.32    loan  design  (kf). 

(a)  A  loan  application  requires 
supporting  data  collectively  called  a 
"Loan  Design."  The  LD  contains  a 
forecast  of  service  requirements  and  a 
narrative  with  supporting  exhibits.  Most 
of  the  items  included  in  Uie  LD  are 
similar  for  all  loan  applications. 
However,  as  noted  below,  there  are 
certain  additional  requirements  for 
initial  loans  and  for  any  exchange  areas 


not  previously  financed  by  REA,  and 
other  additional  requirements  for 
subsequent  loans  for  areas  previously 
financed  by  REA. 

(b)  Because  of  the  importance  and 
complexity  of  the  engineering  studies 
necessary  for  the  LD,  it  should  be 
prepared  by  a  competent  experienced 
telecommunications  engineer.  While  the 
LD  is  subject  to  REA  approval,  the 
borrower's  selection  of  an  engineer  to 
perform  preloan  work  is  not.  Note:  The 
borrower's  selection  of  an  engineer  to 
perform  postloan  work  is  subject  to  REA 
approval.  This  should  be  considered 
when  selecting  a  preloan  engineer,  if  the 
same  individual  or  company  is  to 
perform  both  services.  See  7  CFR  Part 
1763." 

(c)  An  LD  for  initial  loans  or  for  any 
exchange  areas  not  previously  financed 
by  REA  requires  an  Outside  Plant 
Design  that  provides: 

(1]  The  most  economical  and  practical 
design  fat  a  telephone  system  that  meets 
immediate  service  demands;  and 

(2]  The  basis  for  orderly  expansion  of 
the  system  to  serve  the  widest  practical 
number  of  rural  establishements. 

(d)  Hie  ID  for  a  subsequent  loan 
(which  only  includes  areas  previously 
financed  by  REA)  does  not  require  a 
detailed  Outside  Hant  Design.  The 
detailed  Outside  Plant  Design  for  these 
subsequent  loans  may  be  completed  for 
REA  review  and  approval  after  loan 
approval  but  before  staking  is  started 
and  plans  and  specifications  are 
prepared.  By  scheduling  preparation  of 
the  outside  plant  design  closer  to 
preparation  for  construction,  the  need 
for  redesign  resulting  bom.  changing 
conditions  and  its  attendant  costs  are 
reduced. 

(e)  Guidelines  on  preparing  an  LD  are 
provided  in  REA  Telecommunications 
Engineering  and  Construction  Manual 
Section  205. 

(f)  Hie  ID  shall  include  a  narrative, 
several  exhibits,  and  a  certification,  as 
explained  below: 

(1]  Narrative.  This  section  discusses 
the  following  topics,  as  appropriate. 

(i)  General.  The  purposes  and  amount 
of  the  proposed  construction  and  both 
immediate  and  long  range  plans  must  be 
covered.  The  source  and  amount  of  any 
nonloan  funds  to  be  used  for  this 
construction  must  be  discussed. 

(ii)  Subscriber  Data.  The  basis  for  the 
subscriber  forecast,  including  any 
unusual  factors  expected  to  influence 
growth,  must  be  discussed.  Reasons  for 
growth  projections  which  vary  from 
historic  trends  must  be  explained. 


>  Editorial  note:  REA  will  publish  a  proposal  on 
this  part  in  the  new  future. 


(iii)  Proposed  Construction.  All 
proposed  construction  must  be 
described  fully.  Reference  to  the  BER 
must  be  made  here. 

(iv)  Service  Area.  For  subsequent 
loans  only,  proposed  construction  which 
is  not  within  the  boundaries  of  prior 
loan  projects  must  be  discussed.  New 
areas  to  be  served  (even  if  from  existing 
exchanges)  must  be  shown  on  maps 
submitted  with  the  proposal. 

(3)  Toil  andEAS.  Proposed  new  toll  to 
extended  area  service  (EAS)  facilities, 
including  any  changes  from  the  existing 
trunking  arrangements,  must  be 
described  fully.  Minutes  of  meetings  and 
correspondence  with  connecting 
companies,  and  connecting  company 
concurrences  must  be  included. 

(vi)  Radio  Telephone  Service. 
Proposed  radio  telephone  service  must 
be  discussed.  Results  of  studies 
demonstrating  demand  and/or  need 
must  be  included  as  an  exhibit. 

(vii)  Special  Projects.  Facilities 
involving  investment  in  excess  of 
$100,000  for  any  single  subscriber  must 
be  discussed  fully.  Contractual 
arrangements  with  the  subscriber, 
including  a  termination  agreement 
providing  for 

(A)  The  full  recovery  by  the  borrower 
of  its  capital  costs  of  the  facilities  no 
later  thua  die  maturity  date  of  the  note 
representing  the  loan. 

(B)  The  immediate  repayment  of  all 
remaining  capital  costs,  if  terminated, 
and 

(C)  Repayment  to  REA  of  the 
outstanding  amount  of  the  special  note 
shall  be  submitted. 

Usually  a  separate  short-term  note  is 
prepared  for  loans  to  finance  Special 
Projects. 

(viii)  Investment  in  Nonrural  Areas. 
(A)  For  initial  loans  or  loans  for  areas 
not  previously  financed  by  REA, 
proposed  improvements  or  expansions 
in  an  exchange  serving  a  community  of 
over  1,500  population  (a  nonrural  area), 
must  be  discussed  fully.  The  name  of  the 
community,  the  number  of  existing  and 
projected  new  subscribers  by  grades  of 
service  within  the  community,  detailed 
cost  estimates  of  the  facilities  involved, 
and  information  sufficient  to  establish 
the  necessity  for  the  use  of  loan  funds 
must  be  provided. 

(B)  For  subsequent  loans,  proposed 
improvements  or  expansions  in  an 
exchange  serving  a  community  of  over 
1,500  population  (a  nonrural  area)  which 
had  more  than  1,500  at  the  time  facihties 
to  serve  the  community  were  first 
financed  by  REA.  must  be  discussed  as 
in  (A)  above.  The  population 
determination  is  based  on  the  corporate 
limits  or  boundaries  of  unincorporated 
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areas  in  existence  at  the  time  the 
facilities  to  serve  the  community  were 
first  financed  by  REA. 

(C]  For  subsequent  loans,  the  borrower 
shall  state  whether  the  population  of  a 
community  which  currently  is  more  than 
1,500  was  1,500  or  less  at  the  time  REA 
first  financed  facilities  to  serve  the 
community.  Detailed  cost  estimates  are 
not  required  if  the  population  was  1,500 
or  less  at  the  time  REA  first  financed 
facilities  to  serve  the  conununity. 

(ix)  Prior  Loan  Project.  For 
subsequent  loans  only,  the  reason  for 
and  amount  of  additional  loan  funds 
needed  to  complete  construction  in 
progress  which  was  part  of  a  prior  loan 
project  in  central  office  areas  not 
included  in  the  current  LD  must  be 
discussed  fully. 

(x)  Route  Miles.  Route  miles  of 
outside  plant  in  central  office  areas  not 
shown  on  REA  Form  495  must  be 
provided. 

(xi)  Future  Plans.  Where  the  loan 
application  is  to  finance  part  of  a 
system-wide  upgrading  plan,  plans  for 
those  remaining  exchanges  not  included 
in  the  current  loan  proposal  must  be 
discussed. 

(2)  Exhibits,  (i)  An  REA  Form  569, 
"Area  Coverage  Survey  Report,"  or  its 
equivalent  shall  be  included  for  the  total 
system  and  for  each  exchange  in  which 
system  improvements  or  additions  are 
proposed,  (ii)  An  REA  Form  495. 
"Construction  Cost  Estimates."  or  its 
equivalent  shall  be  prepared  for  each 
exchange  in  which  system 
improvements  or  additions  are 
proposed.  An  explanation  of  the  method 
used  in  developing  these  cost  estimates 
must  be  included,  (iii)  REA  Form  494. 
"Loan  Design  Summary,"  or  its 
equivalent  shall  be  prepared  for  each 
loan.  This  must  show  all  expected  5- 
year  construction  costs,  loan  and 
nonloan. 

(iv)  A  schematic  trucking  diagram 
shall  be  included  showing  the  number 
and  type,  length,  ownership  and  makeup 
of  existing  and  proposed  toll  and  EAS 
trunks,  plus  transmission  and  traffic 
data  for  each  trunk  group. 

(v)  Detailed  outside  plant  design  maps 
must  be  submitted  for  all  central  office 
areas  of  initial  loan  applicants  and  for 
areas  not  previously  served  by  existing 
borrowers  or  financed  by  REA.  These 
design  maps  must  be  in  sufficient  detail 
to  substantiate  the  construction  cost 
estimates. 

(vi)  For  subsequent  loans  only,  if  a 
change  in  system  boundaries  in 
proposed,  a  map  must  be  furnished 
showing  present  and  proposed 
boundaries,  and  existing  establishments 
and  subscribers  in  the  new  areas. 


(vii)  Any  other  special  exhibits 
needed  to  support  particular  items  in  the 
loan  proposal  must  be  included. 

(3)  Certification.  The  following 
certification  shall  be  signed  by  a 
principal  of  the  engineering  firm  and  the 
borrower 

We,  the  undersigned,  certify  that  the 
data  in  this  Loan  Design  are  correct  to 
the  best  of  our  knowledge  and  belief 
and  reasonably  reflect  O^e  cost  to  serve 
the  subscribers  as  proposed  on  the 
Forms  569,  "Area  Coverage  Survey 
Report,"  which  are  integral  parts  hereof, 
and  that  this  Loan  Design  adheres  to 
REA  engineering  and  construction 
standards  and  practices. 

(g)  The  REA  field  representative  shall 
reveiw  and  make  a  recommendation  on 
each  LD. 

(1)  After  completion  of  the  LD,  the 
borrower  arranges  a  meeting  with  its 
engineer  and  REA's  field  representative 
to  review: 

(i)  Design  and  cost  estimates. 

(ii]  Reserves  available  fi'om  prior 
loans,  if  any.  or  internally  generated 
funds  which  may  be  applied  against  the 
requirements  of  the  ciurent  application. 

(2)  One  copy  of  REA  Form  567, 
"Checklist  for  Review  of  Loan  Design," 
completed  and  signed  by  the  borrower's 
engineer  must  be  attached  to  the  LD 
submitted  to  the  REA  field 
representative. 

(3)  The  REA  field  representative 
recommends  acceptance  of  the  LD  as 
the  basis  for  REA  financing. 

(4)  Three  copies  of  the  filial  LD  with 
the  REA  field  representative's 
recommendation  are  then  sent  to  the 
relevant  Area  Office  in  REA.  A  fourth 
copy  is  retained  by  the  REA  field 
representative. 

(5)  A  transmittal  letter  from  the 
borrower  must  accompany  the  LDs, 
requesting  that  the  application 
previously  submitted  by  amended  so  as 
to  be  consistent  with  the  approved  LD. 

(6)  Final  approval  of  the  U?  is  given 
by  the  relevant  Area  Office  in  REA.  To 
be  approved,  the  LD  must  be  cost 
effective,  include  appropriate 
technology,  and  provide  area  coverage. 

(7)  Upon  receipt  of  the  LD  and  any 
other  required  information.  REA  makes 
a  preliminary  analysis  of  the  loan 
proposal.  Before  final  consideration  of 
the  loan.  REA  reviews  the  results  of  its 
preliminary  analysis  with  the  borrower. 

Subpart  E— Interim  Financing  of 
Construction  of  Talephone  Facilities 

91749.40    QwwraL 

(a)  Under  special  circumstances  a 
borrower  may  request  that  REA  approve 
interim  financing  for  interim 
construction.  This  subpart  describes  the 


circumstances  in  which  REA  will 
consider  approving  interim  financing  of 
construction,  the  information  to  be 
submitted  to  REA  to  support  the 
borrower's  request.  REA's  requirements 
relating  to  interim  construction,  and 
related  matters.  Interim  financing  of 
acquisitions  is  covered  in  7  CFR  Part 
1750. » 

(b)  For  a  borrower  to  preserve  the 
option  of  obtaining  loan  funds  for 
reimbursement  of  iterim  financing,  it 
must  obtain  prior  REA  approval  of  its 
interim  financing  plan  and  follow  the 
procedures  in  7  CFR  1749.41  and  7  CFR 
1749.42. 

(c)  REA  will  approve  interim  financing 
only  for  projects  which  must  be 
performed  immediately. 

(d)  REA  approval  of  interim  financing 
is  not  a  commitment  that  REA  will  make 
loan  funds  available. 

(e)  Equal  employment  opportunity 
requirements  apply  to  interim 
construction.  See  7  CFR  1791  >  (or  REA 
Bulletin  320-15). 

§  1749.41    Procedure  for  obtaining 


(A]  The  borrower  shall  submit  to  the 
REA  Area  Office  a  written  request  for 
approval  of  interim  financing.  This 
request  shall  include: 

(1)  A  description  of  the  construction 
proposed  under  interim  financing. 

(2)  An  explanation  of  the  urgency  of 
proceeding  with  the  proposed 
construction. 

(3)  An  estimate  of  the  cost. 

(4)  The  source  of  funds  to  be  used  for 
interim  financing. 

(b)  REA  will  not  approve  interim 
financing  until  it  has  reviewed  and 
foimd  acceptable  the  following 
documents: 

(1)  The  loan  application  (REA  Form 
490]. 

(2)  The  Loan  Design  (LD],  or  the 
portion  thereof  that  covers  the  proposed 
construction  if  the  completed  LI)  is  not 
available.  See  7  CFR  1749.32. 

(3)  Evidence  that  the  borrower  has 
satisfied  the  requirements  of  7  CFR  Part 
1794  applying  to  the  proposed  interim 
construction. 

(c)  REA  will  not  approve  a  borrower's 
request  for  approval  of  interim  financing 
if,  in  REA's  judgment: 

(1]  The  proposed  interim  financing 
does  not  comply  with  the  requirements 
of  this  Subpart. 

(2]  The  proposed  interim  construction 
will  not  quaUfy  for  REA  financing. 

(3]  The  proposed  interim  financing 
presents  unacceptable  loan  security 


■  Editorial  note:  REQ  will  publish  a  proposal  on 
this  part  in  the  near  future. 


risks  to  REA.  or  otherwise  is  not  in  the 
best  interests  of  REA. 

§  1749.42    Procadur*  for  construction. 

(a)  If  REA  approves  the  interim 
financing,  interim  construction  shall  be 
conducted  in  accordance  with  7  CFR 
Part  1763  (or  REA  Bulletins  340-1.  340-2, 
341-3.  342-1.  344-1.  344-2.  and  344-3),  7 
CFR  Part  1788.  7  CFR  Part  1791  >  (or 
REA  Bulletin  320-15).  and  7  CFR  Part 
1765  *  (or  REA  Bulletins  381-1.  381-2. 
381-4.  381-6.  381-7.  381-8,  381-9.  381-10, 
381-11.  381-13.  382-1.  382-2.  382-3.  383- 

1.  383-4.  384-1.  384-2.  384-3.  385-1.  385- 

2.  385-3.  385-4.  385-5.  385-6.  387-1,  387- 
2,  387-3,  387-4,  and  387-5)  except  for  the 
following: 

(1)  All  sellers  and  contractors  invited 
to  bid  must  be  informed  that  funds  from 
sources  other  than  REA  will  be  used  to 
pay  for  construction. 

(2)  Contracts  involving  the  interim 
construction  must  contain  a  provision,  in 
form  and  substance  satisfactory  to  REA, 
stating  that  REA  is  not  committed  to 
lend  or  advance  funds  to  finance  the 
project. 

(3)  Contracts  will  not  be  approved  by 
REA  until  the  borrower  demonstrates  to 
REA's  satisfaction  that  funds  from 
sources  other  than  REA  will  be 
available  when  needed  to  pay  invoices 
submitted  in  accordance  with  contract 
payment  terms. 

(4)  The  borrower  shall  not  begin 
interim  construction  until  all  necessary 
licenses,  permits,  and  other 
governmental  approvals  have  been 
obtained. 

(b)  After  REA  loan  funds  are  released, 
the  borrower  can  obtain  reimbursement 
for  interim  financing  by  submitting  a 
Financial  Requirement  Statement.  See  7 
CFR  Part  1754  »  (or  REA  Bulletin  327-1). 

(1)  The  first  advance  of  loan  funds  to 
a  borrower  that  has  received  interim 
financing  approval  generally  will  be 
limited  to  funds  to  repay  any  interim 
financing  indebtedness  and  such 
additional  amounts  as  REA  deems 
necessary.  REA  will  make  no  further 
advances  of  loan  funds  until  the 
borrower  has  submitted  evidence,  in 
form  and  substance  satisfactory  to  the 
Administrator,  that: 

(i)  Any  indebtedness  created  by  the 
interim  financing  and  any  liens 
associated  therewith  have  been  fully 
discharged  of  record  and 

(ii)  The  borrower  has  satisfied  all 
other  conditions  on  the  advance  of 
additional  loan  funds. 

(2)  If  the  source  of  funds  for  interim 


'  Editorial  note:  REA  will  publish  a  proposal  on 
this  part  in  the  future. 


financing  is  the  borrower's  internally 
generated  fimds,  the  borrower  may 
request  reimbursement  of  those  funds 
along  with  advances  for  other  purposes 
on  the  first  Financial  Requirement 
Statement. 

Date:  August  16. 1988. 
Jack  Van  Maik, 

Acting  Administrator,  Rural  Electrification 

Administration. 

(FR  Doc.  88-18946  Filed  8-23-88;  8:45ain] 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  317, 319,  and  381 

[Docket  No.  88-019N] 

Labeling  of  Frankfurters  and  Similar 
Products  Containing  Binders 

AQENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
that  Protein  Technologies  International 
has  filed  a  petition  requesting  that  the 
Federal  meat  and  poultry  products 
inspection  regulations  be  amended 
regarding  the  standards  of  identity  for 
sausage  (9  CFR  319.140),  breakfast 
sausage  (9  CFR  319.143],  bockwurst  (9 
CFR  319.281),  frankfurter  and  similar 
products  (9  CFR  319.180),  cheesefurters 
and  similar  products  (9  CFR  319.181), 
and  poultry  rolls  (9  CFR  381.159)  to 
eliminate  use  limitations  for  certain 
binders.  The  petition  also  requests  that 
the  labeling  requirements  regarding  the 
use  of  certain  binders  (9  CFR  317,  319 
and  381)  be  deleted  from  the  regulations. 
This  notice  describes  these 
considerations  as  well  as  several 
labeling  options  and  requests  comments 
and  information  from  interested 
persons. 

DATE:  Comments  on  this  notice  must  be 
received  on  or  before:  September  23, 
1988. 

ADDRESS:  Written  comments  to:  Policy 
Office,  Attn:  Linda  Carey,  Hearing 
Clerk,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  3171,  South  Agriculture  Building, 
Washington,  DC  20250.  (For  further 
information  on  comments,  see 
"SUPPLEMENTARY  INFORMATION."). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ashland  L.  Clemons,  Acting 
Director,  Standards  and  Labeling 
Division,  Technical  Services.  Food 


Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  Area  Code  (202)  447-6042. 
SUPPLEMENTARY  INFORMATION: 
Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this  notice. 
Written  comments  should  be  sent  in 
duplicate  to  the  Policy  Office,  and 
should  refer  to  the  docket  number  that 
appears  in  the  heading  of  this  docimient. 
Any  person  desiring  an  opportunity  for 
an  oral  presentation  of  views,  as 
provided  for  in  the  Poultry  Products 
Inspection  Act  (21  U.S.C.  451  et  seq.), 
should  make  such  request  to  Mr. 
Clemons  so  that  arrangements  can  be 
made  for  such  views  to  be  presented.  A 
transcript  will  be  made  of  all  views 
orally  presented.  All  comments 
submitted  in  response  to  this  notice  will 
be  made  availbale  for  public  inspection 
in  the  Policy  Office  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday. 
Background 

On  November  24, 1986,  FSIS  published 
in  the  Federal  Register  (51  FR  42239)  a 
proposed  rule  to  amend  the  standards  of 
identity  in  the  Federal  meat  inspection 
regulations  for  frankfurters  and  similar 
cooked  sausages  (9  CFR  319.180  and 
319.181)  to  provide  for  a  maximum 
combination  of  40  percent  of  fat  and 
added  water  in  those  products  and  to 
restrict  the  maximum  fat  content  to  no 
more  than  30  percent  of  the  finished 
product.  The  proposed  rule  was 
finalized  on  March  15, 1988  (53  FR  8425). 
The  comment  period  on  the  proposed 
rule  ended  on  January  23, 1987.  however, 
in  response  to  several  requests,  it  was 
extended  an  additional  60  days  (52  FR 
2416)  until  March  24. 1987,  and  later  an 
additional  90  days  (52  FR  9303)  until 
June  27, 1987.  FSIS  received  115 
comments  in  response  to  the  proposal. 
Several  issues  were  raised  by  those  in 
support  of  the  proposal  as  well  as  those 
in  opposition.  Among  the  issues,  several 
commenters  objected  to  the  requirement 
that  if  binders  and  extenders  are  used  in 
frankfurters  and  similar  cooked 
sausages,  the  name  of  each  binder  must 
prominently  appear  on  the  label 
contiguous  to  the  product  name. 
However,  there  is  no  such  requirement 
when  non-binder  ingredients,  such  as 
poultry  products,  mechanically 
separated  (species),  and  flavoring 
materials  are  used  in  such  products.  One 
commenter  stated  that  FSIS  should 
eliminate  the  current  use  limitations  on 
vegetable  protein  products  and  credit 
the  protein  from  soy  products  as  "meat" 


BEST  COPY  AVAILABLE 


32248  Federal  Register  /  Vol.  53,  No.  164  /  Wednesday.  August  24,  1988  /  Proposed  Rules 


protein  in  the  calculation  for  added 
water  because,  among  other  reasons,  the 
commenter  believed  soy  products  to  be 
equivalent  to  meat  from  a  protein 
quahty  standpoint.  In  response  to  the 
comments,  FSIS  stated  that  it  recognizes 
the  inconsistency  of  restrictions 
imposed  on  the  use  of  vegetable  protein 
due  to  labeling  requirements  and 
product  standards.  However,  FSIS 
believed  that  such  changes  would  have 
had  broad  policy  implications  well 
beyond  the  scope  of  that  rulemaking. 
The  Agency  further  stated  that  it 
believed  the  comments  to  have  merit 
and  that  it  intended  to  pursue  a 
rulemaking  regarding  the  current  use 
limitations  on  vegetable  protein 
products,  and  the  requirements  for 
product  name  qualifiers  when  these 
products  are  used. 

Currently.  SS  319.140,  319.143. 
319.180(e).  319.181.  319.281,  and 
381.159(a)  of  the  Federal  meat  and 
poultry  products  inspection  regulations 
provide  special  labeling  requirements 
for  standardized  frankfurter  and  similar 
products,  cheesefurters  and  similar 
products,  bockwurst  and  poultry  rolls, 
respectively,  utilizing  certain  added 
ingredients,  such  as  binders,  which  are 
specified  in  these  sections  or  in 
§  317.8(b)(16)  or  S  317.8(b)(33).  Based  on 
these  regulations,  the  use  limit  on 
binders,  singularly  or  in  combination,  is 
3V4  percent  of  the  product  formulation 
except  for  soy  protein  isolate,  which  is  2 
percent  of  the  formulation.  The  presence 
of  binders  must  be  declared  on  the  label 
in  a  prominent  manner,  continguous  to 
the  name  of  the  product  This 
requirement  is  in  addition  to  the 
requirement  in  9  317.2(f)(1)  that  all 
ingredients  be  listed  in  the  ingredients 
statement  on  labels,  in  the  descending 
order  of  predominance  by  weight. 
The  Petition 

Following  publication  of  the  final  rule 
to  amend  the  standards  for  frankfurters 
and  similar  cooked  sausages,  the 
Agency  received  the  following  petition 
on  May  17, 1988,  and  amendment  to  the 
petition  on  July  1, 1988,  from  Protein 
Technologies  International  requesting 
that  regulations  in  9  CFR  Parts  317,  319 
and  381  be  amended  to  eliminate  certain 
labeling  requirements  and  use  limitation 
required  when  certain  binders,  such  as 
soy  protein  isolate,  are  formulated  into 
sausage  (9  CFR  319.140).  breakfast 
sausage  (9  CFR  319.143),  bockwurst  (9 
CFR  319.281),  frankfurter  and  similar 
products  (9  CFR  319.180),  cheesefurters 
and  similar  products  (9  CFR  319.181). 
and  poultry  rolls  (9  CFR  381.159): 


Citizen's  Petition  Requesting 
Amendment  of  the  Standard  of  Identity 
for  Frankfurters  and  Similar  Products,  9 
CFR  319.180.  the  Standard  of  Identity  for 
Cheesefurters  and  Similar  Products,  9 
CFR  319.181,  and  §  317.8(b)(16)  of  the 
General  Labeling  Requirements,  9  CFR 
Part  317 

Pursuant  to  section  7(c)  of  the  Federal 
Meat  Inspection  Act,  Protein 
Technologies  International,  a 
manufacturer  of  a  high  quality  vegetable 
protein,  isolated  soy  protein,  requests 
that  the  Food  Safety  and  Inspection 
Service  ("FSIS")  amend  the  Standards  of 
Identity  for  Frankfurters,  Cheesefurters 
and  similar  Products  (9  CFR  319.180  and 
181)  along  with  certain  provisions  of  the 
General  Labeling  Requirements  (9  CFR 
Part  317).  Specifically,  petitioner 
requests  these  regulations  be  amended 
to  eliminate  certain  labeling 
requirements  and  use  limitations 
required  when  certain  "binders"  are 
formulated  into  standardized 
frankfurters  and  cooked  sausages. 

On  March  10. 1988,  after  an  extensive 
rulemaking  procedure,  FSIS  amended 
the  frankfurter  standards  to  provide  for 
a  lower  fat  content  product  This  was 
accomplished  by  allowing  the 
substitution  of  water  for  fat  up  to  forty 
percent  (40%)  of  the  total  product 
During  this  rulemaking  several  other 
issues  relating  to  the  subject  standards 
were  raised  by  interested  commentators 
and  acknowledged  by  the  Agency.  In  its 
final  rule,  FSIS  noted  that  several 
commentators  objected  to  the 
requirement  mandating  that  if  certain 
ingredients,  such  as  vegetable  protein 
products,  for  example,  are  used  in 
standardized  products,  "*  *  *  the  name 
of  each  must  prominenUy  appear  on  the 
label  contiguous  to  the  product  name, 
but  there  is  no  such  requirement  when 
ingredients  such  as  poultry  products  and 
mechanically  separated  (species)  are 
used."  One  commentator  also  suggested 
"*  •  *  that  FSIS  should  [also]  eliminate 
the  current  use  limitations  on  vegetable 
protein  products."  In  response  to  these 
comments,  FSIS  noted  that,  "*  *  *  due 
to  the  merit  of  these  comments,  FSIS 
intends  to  pursue  a  rulemaking 
proceeding  regarding  the  current  use 
limitations  on  vegetable  protein 
products  and  the  requirements  for 
product  name  qualifiers  when  these 
products  are  used."  This  petition  serves 
to  initiate  such  rulemaking. 

I.  Special  Labeling  Requirements 
Mandated  in  9S  3ig.l80(e)  and  319.181 
Are  Unwarranted  and  Unnecessary 

In  a  statement  presented  to  the  House 
of  Representatives'  Committee  on 
Agriculture's  Subcommittee  on 


Livestock,  Dairy  and  Poultry.  FSIS 
officials  presenting  the  Department's 
position  on  a  resolution  to  amend  the 
Federal  Meat  Inspection  Act  with  regard 
to  labels  on  certain  pizzas  expressed, 
with  regard  to  labeling  in  general,  the 
following  views: 

First  the  ingredients  statemenl,  which  \% 
required  on  all  meat  and  poultry  labels, 
provides  complete  information  about  the 
contpnt*  of  a  product.  It  includes  the  names 
of  the  ingredients  and  lists  them  in  order  of 
their  presence  by  weight.  Consumers  have 
learned  to  read  the  ingredients  statement 
when  they  want  this  information,  and  for  the 
sake  of  consistency,  it  would  be  wise  to 
continue  providing  ingredient  information  in 
the  same  place  and  in  the  same  format  on  all 
products.  For  example,  the  presence  of 
ingredients  that  cotild  have  a  significant 
health  impact  on  consumert,  such  as  sulfites 
and  MSG,  is  noted  in  the  ingredients 
statement.  Likewise,  the  presence  of  calcium 
from  mechanically  separated  meat  is  noted 
either  in  the  ingredients  statement  in 
conjunction  with  the  ingredients  statement 
or  in  the  nutritional  panel.  For  example,  red 
meat  frankfurters  can  contain  up  to  fifteen 
percent  (1S%)  poultry  without  a  change  in  the 
product  name,  but  this  would  be  Usted  In  the 
ingredients  statement 

In  recent  years,  we  have  followed  the 
principle  that  it  is  inappropriate  to  indicate 
an  ingredient  in  the  main  display  panel 
unless  that  ingredient  altera  the  basic 
characteristics  of  the  product 
*         *         •         •         • 

The  regulatory  process  also  provides  the 
flexibility  to  respond  expeditiously  when 
technological  advances  bring  new  products 
into  the  marketplace.  Today's  technology  i« 
changing  rapidly,  and  we  are  constantly 
presented  with  new  formulations  and 
products  that  respond  to  consumer  demands. 
Our  regulatory  system  should  encourage 
these  developments. 

Petitioner  wholeheartedly  supports 
these  views  and  urges  that  they  be 
applied  to  all  regulated  products  in  a 
uniform  and  equitable  maimer. 

Current  regidations  mandating  certain 
product  qualifiers  are  inconsistent  with 
stated  FSIS  policy.  Sections  319.180(e) 
and  319.181  of  the  regulations  adopt 
special  labeling  requirements  for 
standardized  fi^nkfurters  and  similar 
products  utilizing  certain  added 
ingredients  which  are  specified  in 
S  317.8(b)(16].  In  short  these 
requirements  mandate  that  when  these 
ingredients  are  used  in  a  standard 
cooked  sausage,  their  presence  must  be 
declared  "on  the  label,  in  a  prominent 
manner,  contiguous  to  the  name  of  the 
product."  For  example,  a  frankfurter 
containing  only  two  percent  (2%) 
isolated  soy  protein  must  be  labeled 
"Frankfurter,  Isolated  Soy  Protein 
Added."  This  requirement  is  in  addition 
to  the  ingredient  statement  declarations. 
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The  ingredients,  collectively  grouped 
in  paragraph  (e)  as  "binders"  are.  with  a 
single  exception,  vegetable  or  dairy 
products.  No  attempt  has  ever  been 
made  to  distinguish  these  ingredients  on 
the  basis  of  protein  content,  nutritional 
value  or  even  functionality.  As  a  result 
of  this  extremely  narrow  regulatory 
approach  the  use  of  meat-equivalent 
quality  ingredients  has  been  severely 
limited  and  potential  beneHts  available 
to  the  producer  and  consumer  have  been 
arbitrarily  negated.  Protein 
Technologies  International  suggests  that 
the  ingredients  collectively  grouped  as 
"binder"  in  these  sections  be  regulated, 
as  other  products,  according  to  their 
nutritional  value,  functionality,  and 
dietary  benefits. 

Petitioner  agrees  that  consumers  must 
have  the  abiUty  to  determine  what 
ingredients  constitute  the  food  they  eat. 
We  submit,  however,  that  the  required 
ingredient  statements  can,  and  do 
adequately  provide  this  information. 
While  the  Agency  has  argued  that  it  is 
its  policy  to  use  descriptive  labeling 
such  as  that  mandated  in  S  317.8(b)(16] 
to  assure  that  consumers  are  aware  of 
certain  "unexpected"  or  "non- 
traditional"  ingredients  in  standard  type 
products,  its  application  of  such  policy 
has  been  inconsistent  and,  as  is,  often 
discriminatroy. 

One  would  still  have  great  difficulty 
arguing  that  the  "typical  consumer" 
would  expect  their  standardized 
sausage  to  contain  up  to  fifteen  percent 
(15%)  (excluding  water]  raw  or  cooked 
poultry  and/or  up  to  twenty  percent 
(20%)  mechanically  deboned  product. 
However,  both  these  ingredients  are 
provided  for  in  the  cooked  sausage 
standard  and  only  require  ingredient 
statement  identification.  Likewise, 
numerous  hydrolyzed  substances  merely 
are  permitted  in  the  standardized 
cooked  sausages  with  minimal  use 
limitations  and  no  specific  labeling. 

n.  Restrictive  Use  Limitations  Negate 
Beneficial  Technical  Innovations 

In  addition  to  the  above-mentioned 
labeling  constraints,  the  standards  also 
place  severe  use  limitafions  on  various 
nutritious  ingredients.  These  limitations 
range  from  two  percent  (2%)  for  isolated 
soy  protein  to  three  and  one-half  percent 
(3.5%)  for  other  ingredients  used  alone 
or  in  combination  with  each  other. 
These  limitations  were  imposed  at  a 
time  when  the  standards  were  severely 
restrictive,  and  little  consideration  was 
afforded  to  the  ingredients  utility  or 
beneficial  factors.  These  limitations 
severely  restrict  the  use  of  these 
ingredients  and  deprive  both 
manufacturers  and  consumers  the 
opportunity  to  fully  explore  and  utilize 


the  advantages  they  may  contribute  to 
products  produced  within  this  standard. 
Petitioner  requests  that  the  restrictive 
use  limitations  presently  imposed  upon 
valuable  alternate  proteins  and  other  so- 
called  "binders"  sources  be  removed  to 
allow  the  industry  the  ability  to  utilize 
their  technological  benefits,  and 
consumers  the  opportunity  to  obtain  a 
wholesome  product  with,  in  some  cases, 
potential  fat  reductions  significantly 
greater  than  those  suggested  by  FSIS  in 
its  March  10  rule. 

Removal  or  relaxation  of  the  present 
use  limitations  for  a  quality  protein, 
such  as  isolated  soy  protein,  from  the 
present  allowable  two  percent  (2%)  to 
just  three  and  one-half  percent  (3.5%), 
permits  manufactiu-ers  to  economically 
produce  nutritional  products,  with  truly 
"significant"  fat  reductions,  fifty  percent 
(50%)  (fifteen  percent  (15%)  fat)  when 
compared  to  the  present  standard 
sausage.  In  addition,  a  "lite"  sausage 
prepared  under  the  revised  standard 
using  three  and  one-half  percent  (3.5%) 
higher  protein,  and  more  than  twenty 
percent  (20%)  less  cholesterol  than  the 
"lite"  produced  and  prepared  by 
replacing  fat  with  water. 

Without  removal  of  prohibitive  use 
limitations,  manufactiu'ers  will  be 
unable  to  totally  utilize  the  multi- 
benefits  of  many  ingredient  sources 
presently  available  without  incurring 
marketing  penalties  they  and  the 
previously  discussed  labeling 
restrictions  often  generate.  Additionally, 
consimiers,  the  ultimate  beneficiaries, 
will  continue  to  be  deprived  of  the 
chance  to  obtain  valuable,  alternative 
standard  products. 

On  August  18. 1987,  FSIS  proposed  a 
rule  governing  "Ingredients  That  may  Be 
Identified  as  Flavors  or  Natural  Flavors 
When  Used  in  Meat  or  Poultry 
Products"  (52  FR  30922).  The  proposal, 
which  is  presently  under  FSIS  review  for 
final  implementation,"  *  *  *  addresses 
the  use  of  substances  which  are  often 
added  to  products  [including  those 
regulated  under  9  CFR  319.180-181]  for 
the  purpose  of  serving  as  flavor 
enhancers,  emulsifiers.  stabilizers, 
binders,  extenders  and  as 
nutrients  *  *  *".  The  proposal  requires 
that  these  substances,  when  used  in 
meat  or  poultry  products,  be  identified 
on  the  products  ingredient  statement 
only,  by  their  common  or  usual  names, 
and  imposes  no  use  limitations. 
Petitioner  requests  nothing  more  than 
equal  treatment  for  its  products  and 
others  similarly  regulated  under 
Sections  319.180(e)  and  181  of  the 
regulations. 


ni.  Proposed  Amendments 

Section  319.180(e)  of  the  regulations  is 
amended  to  read  as  follows: 

(e)  One  or  more  of  the  following 
ingredients  may,  individually  or  collectively, 
be  uaed  in  cooked  sausage  otherwise 
complying  with  paragraph  (a)  or  (b]  of  this 
section:  Dried  milk,  calcium  reduced  dried 
skim  milk,  enzyme  (rennet)  treated  calcium 
reduced  dried  skim  milk  and  calcium  lactate, 
nonfat  dry  milk,  dry  or  dried  whey,  reduced 
lactose  whey,  reduced  minerals  whey,  whey 
protein  concentrate,  cereal,  vegetable  starch, 
starchy  vegetable  flour,  soy  flour,  soy  protein 
concentrate  and  isolated  soy  protein. 

Section  319.181  of  the  regulations  is 
amended  to  read  as  follows: 

"Cheesefurters"  and  similar  products  are 
products  in  casing  which  resemble 
frankfurters  except  that  they  contain 
sufficient  cheese  to  give  definite 
characteristics  to  the  finished  article.  They 
may  contain  cereal,  vegetable  starch,  starchy 
vegetable  flour,  soy  flour,  soy  protein 
concentrate,  isolated  soy  protein,  nonfat  dry 
milk,  dry  or  dried  whey,  reduced  lactose 
whey,  reduced  minerals  whey,  whey  protein 
concentrate,  calcium  reduced  dried  slum 
milk,  enzyme  (rennet]  treated  calcium 
reduced  dried  skim  milk  and  calcium  lactate, 
or  dried  milk,  lliese  products  shall  contain  no 
more  than  forty  percent  (40%)  of  a 
combination  of  fat  and  water  added,  and  no 
more  than  thirty  percent  (30%)  fat. 

Section  317.8(b)(16)  of  the  regulations 
is  deleted. 

rV.  Conclusion 

The  requested  should  be  granted.  The 
requests  involve  no  issues  of  public 
health  or  safety  and  are  consistent  with 
the  Department's  policies  regarding 
truthful  and  non-deceptive  labeling. 
Furthermore,  the  relief  requested  herein 
is  consistent  with  present  and  proposed 
FSIS  policies. 

Respectfully  submitted. 

Protein  Technologies  International 
(Petitioner). 

By   

Marshall  Marcus. 

Director,  Regulatory  and  Trade  Affairs. 

Amendment  to  Citizen 's  Petition 
Submitted  by  Protein  Technologies 
International  on  May  17, 1988 

Pursuant  to  Section  7(c)  of  the  Federal 
Meat  Inspection  Act,  Petitioner 
requested  that  the  Standards  of  Identity 
for  Frankfurters,  Cheesefurters,  and 
Similar  Products  (9  CFR  319.180  and 
319.181)  along  with  certain  provisions  of 
the  General  Labeling  Requirements  be 
amended.  Specifically,  Petitioner 
requested  that  these  regulations  be 
amended  to  eliminate  perjorative 
labeling  requirements  and  restrictive  use 
limitations  required  when  certain 
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"binders"  are  formulated  into 
standardized  frankfurters  and  cooked 
sausages.  In  Sections  I  and  II  of  its 
Petition,  Protein  Technologies 
International  provided  support  for  each 
element  of  its  requested  amendments 
and  Section  III  of  the  Petition  provided 
Proposed  Amendments  for  the 
Department's  consideration. 

Subsequent  to  the  May  17, 1988  filing 
of  its  original  Petition,  Petitioner  has 
realized  that  several  other  standards 
found  in  the  meat  and  poultry 
regulations  contain  labeling  and  use 
restrictions  identical  to  those  originally 
noted.  These  provisions  require  almost 
identical  label  qualifiers  and  use 
limitations  for  products  containing 
certain  "binders."  The  justification  for 
the  removal  of  these  discriminatory 
restrictions  is  found  in  Sections  I  and  11 
of  Petitioner's  May  17, 1988  request. 

Therefore,  Petitioner  herein  requests 
that  Section  III  of  its  May  17. 1988 
Petition  be  amended  to  include  the 
following: 

in.  Proposed  Amendments 

Section  319.140  (Sausage]  of  the 
regulations  is  amended  to  read  as 
follows: 

Except  as  otherwise  provided  in  this 
section,  or  under  the  Poultry  Products 
Inspection  Act  writfa  respect  to  products 
consisting  partly  of  poultiy,  uusage  is  the 
coarse  or  finely  comminuted  meat  food 
product  prepared  from  one  or  more  kinds  of 
meat  or  meat  and  meat  byprodncta, 
containing  various  amounts  of  water  as 
provided  for  elsewhere  in  this  part,  and 
usually  seasooed  with  condimented 
proportions  of  oondiraental  ■sbstances,  and 
frequently  cured.  Certain  sausage  as 
provided  for  elsewhere  in  this  part  may 
contain  binden  and  extenden:  &g~,  cereal, 
vegetable  starch,  starchy  vegetable  flour,  soy 
flour,  soy  protein  concentrate,  isolated  soy 
protein,  nonfat  dry  milk,  dry  or  dried  whey, 
reduced  lactose  whey,  reduced  minerals 
whey,  whey  protein  concentrate,  calcium 
reduced  dried  skim  milk,  enzyme  (rennet) 
treated  calcium  reduced  dried  skim  milk  and 
calcium  lactate  or  dried  milk.  Sausage  may 
not  contain  phosphates  except  that 
phosphates  listed  in  Section  31&7(cK4)  of  this 
subchapter  may  be  used  in  cooked  sausage. 
To  facilitate  choppiiig  or  mixing  or  to 
dissolve  the  usual  aning  ingredients,  water 
or  ice  may  be  uaed  in  the  preparation  of 
sausage  which  is  not  cooked  in  an  amount 
not  to  exceed  three  (3%)  percent  of  the  total 
ingredients  in  the  fbimula.  Cooked  sausages 
such  as  Polish  sausage,  cotto  salami, 
braunschweiger,  Uver  sausage,  and  similar 
cooked  sausage  products  may  contain  no 
more  than  ten  (10»)  percent  of  added  water 
in  the  finished  product.  Sausage  may  contain 
Mechanical  (sic]  Separated  (Species)  used  in 
accordance  with  Section  319.6. 

Section  319.143  (Breakfast  sausage]  of 
the  regulations  is  amended  to  read  as 
follows: 


"Breakfast  Sausage"  is  sausage  prepared 
with  fresh  and/ or  frozen  meat;  or  fr^  and/ 
or  frozen  meat  and  meat  byproducts,  and 
may  contain  Mechanically  Separated 
(Species]  in  accordance  with  Section  319.6. 
and  may  be  seasoned  with  condimental 
substances  as  permitted  in  Part  318  of  this 
subchapter.  The  finished  product  shall  not 
contain  more  than  fifty  (50%)  percent  fat.  To 
facilitate  chopping  or  mixing,  water  or  ice 
may  be  used  in  an  amount  not  to  exceed 
three  (3%)  percent  of  the  total  ingredients 
used. 

Section  319.281  (Bockwurst]  of  the 
regulations  is  amended  to  read  as 
follows: 

Section  310.281(a)(g): 

(9)  Cereal,  bread,  vegetable  starch,  starchy 
vegetable  flour,  soy  flour,  soy  protein 
concentrate,  dry  or  dried  whey,  reduced 
lactose  whey,  reduced  minerals  whey,  whey 
protein  concentrate,  and  iaolated  soy  protein, 
provided  such  ingredients,  individually  or 
collectively. 

Section  317.8(b)(33]  of  the  regulations 
is  deleted. 

Section  381.159(a]  (Poultry  rolls)  of  the 
regulations  is  amended  to  read  as 
follows: 

Binding  agents,  inchiding  but  not  limited  to 
gelatin  and  wheat  gluten,  may  be  added. 

These  requested  revisions  involve  no 
issues  of  public  health  or  safety  and  are 
consistent  with  FSIS  labeling  policies. 

Respectfully  submitted. 

Protein  Technoiogiea  International 

(Petitioner). 

Marshall  Marcus 

Director,  Regulatory  and  Thxh  Affairs. 

FSIS  is  soliciting  information  and 
comments  concerning  the  action 
requested  by  the  petitioner,  and  in 
particular,  answers  to  the  following 
questions. 

1.  Would  the  labeling  of  meat  and 
poultry  food  products  containing  any 
type  of  binders  be  false  or  misleading  if 
the  product's  name  did  not  include  a 
qualifier  disclosing  the  type  of  binder  or 
the  fact  that  binders  had  been  added, 
but  shows  the  presence  of  any  binders 
in  the  ingredients  statement? 

2.  Would  the  elimination  of  use 
limitations  of  certain  binden.  such  as 
proposed  by  the  petitioner,  conflict  with 
S9  318.7(a](2](iii)(B)and 
381.147(f)(2)(iii)(B)  of  the  Federal  meat 
and  poultiy  products  inspection 
regulations,  respectively,  which  require 
that  new  substances  be  approved  for 
use  only  at  the  lowest  level  necessary  to 
achieve  their  intended  technical  effects? 

3.  Would  use  levels  of  binders  in 
excess  of  those  currently  permitted  by 
the  regulations  change  the  function  of 
those  ingredients  such  that  they  could 
no  longer  be  considered  as  binders,  but 


rathCT  as  meat  or  poultry  product 
replacers? 

4.  Should  an  evaluation  of  the 
nutritional  value  of  an  ingredient  be 
based  solely  on  protein  content  and 
protein  quality,  or  should  FSIS  consider 
a  nutritional  profile  that  also  includes 
vitamins  and  minerals  normally  found  in 
meat  or  poultry  products  in  such 
comparisons? 

The  Department  will  carefully 
consider  the  comments  and  information 
on  issues  raised  by  the  petition  in 
deciding  if  further  regulatory  action 
should  be  proposed. 

Done  at  Washington,  DC.  on:  August  19. 
1988. 

Lester  M.  Crawford, 

Administrator.  Food  Safety  and  Inspection 
Service. 

[FR  Doc  88-19213  Filed  8-23-88:  8:45  am] 

MLUNQ  COOE  MIO-fM-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

lAJrapaee  Docket  Na  »-AGL-191 

Proposed  Control  Zone  Atteration; 
Flint.  Ml 

agency:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  Tliis  notice  proposes  to  alter 
the  control  zone  area  airspace  near 
Flint,  MI.  The  deletion  of  the  VOR 
Runway  05/23  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Bishop 
Aiiport,  Flint,  MI,  requires  an  alteration 
to  the  control  zone.  "The  intended  effect 
of  this  action  is  to  eliminate  two 
extensions  of  the  control  zone  and 
return  that  portion  of  controlled  airspace 
back  to  a  noncontrolled  status. 

DATES:  Conunents  must  be  received  on 
or  before  September  29. 1988. 

ADDRESS:  Send  comments  on  the 
proposed  in  triplicate  to:  Federal 
Aviation  Administration,  Regional 
Counsel  AGL-7.  Attn:  Rules  Docket  No. 
88-AGL-ig,  2300  East  Devon  Avenue, 
Des  Plaines.  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
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Administration,  2300  East  Devon 
Avenue,  Des  Plaines.  IIHnois. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  G.  Hale,  Air  Traffic  Division. 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018,  telephone  (312)  694-7300. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  nilemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Conunents  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  prt^osaL  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposaL 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  Sa-AGL-IQ."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  conmienter.  All 
communications  received  before  the 
specified  closing  date  for  UHnments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  li^t  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  die  Rules  Docket, 
FAA  Great  Lakes  Region.  Office  of 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  (Raines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NHIM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430.  800 
Independence  Avenue  SW.. 
Washington.  DC  20591,  or  by  calling 
(202)  426-805a  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2,  which 
describes  the  application  procedure. 


Thel^oposal 

The  FAA  is  considering  an 
amendment  to  S  1.171.  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  control  zone  area 
airspace  near  Flint.  ML 

The  present  control  zone  area  is  being 
modified  due  to  the  deletion  of  the  VOR 
Runway  05/23  SIAP  to  Bishop  Airport, 
Flint,  ML  This  modification  will  delete 
two  extensions  of  die  control  zone.  One 
to  the  northeast  and  one  to  the 
southwest  and  return  that  portion  of 
airspace  to  a  noncontrolled  status. 

Aeronautical  maps  and  charts  will 
refiect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  nile 
requirements. 

Section  71.171  of  Part  71  of  die  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi^quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"'  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Control  zones. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— [AMENDED) 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.09. 

S  71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows; 


Flint,  MI  [ReviaMi) 

Within  a  S-mile  radius  of  Flint  Mt  Bishop 
Airport  (laL  42*5r5a'N..  long.  83'44'37'W.). 
and  within  2  miles  each  side  of  the  Flint 
VORTAC  075*.  187',  280*  and  351*  radials 
extending  from  the  5-miIe  radius  zone  to  8 
miles  E.  S,  W.  and  N  of  the  VORTAC. 

Issued  in  Des  Plaines,  Illinois  on  August  10, 
1988. 

Toddy,  W.  Burcham, 
Manager,  Air  Traffic  Division. 
[FR  Doc  88-19142  Filed  8-23-88;  8:45  am) 
snjjNa  cooE  mm-is-h 


14  CFR  Part  71 

[Airspace  Docket  No.  88-AGL-18I 

Proposed  EstabAshntent  of  Transition 
Area,  Monttesilo,  IL 

agency:  Federal  Aviation 

Administrafion  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  the  Monticello.  IL,  transition 
area  to  accommodate  a  new  VOR-A 
Standeird  Instnunent  Approach 
Procedure  (SIAP)  to  Monticello 
Aviation,  Inc.  Airport.  Monticello,  IL 
The  intended  effect  of  this  action  is  to 
ensure  segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 

DATE:  Comments  must  be  received  on  or 
before  September  29, 1988. 
ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Regional 
Counsel,  AGL-7,  Attn:  Rules  Docket  No. 
88-AGL-18,  2300  East  Devon  Avenue, 
Des  Plaines,  Illinois  OOtnS. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  G.  Hale,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (312)  694-7360. 
SUPPlfMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
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by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  88-AGLf-18."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specifled  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
FAA,  Great  Lakes  Region,  Office  of 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  transition  area 
airspace  near  Monticello.  IL. 

The  development  of  a  new  VOR-A 
SLAP  requires  that  the  FAA  designate 
airspace  to  ensure  that  the  procedure 
will  be  contained  within  controlled 
airspace.  The  minimum  descent  altitude 
for  this  proceduie  may  be  established 


below  the  floor  of  the  700-foot  controlled 
airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  nile 
requirements. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  740a6D  dated  January  4. 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follow: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a],  1354(a).  1510; 
ExecuUve  Order  10B54:  49  U.S.C  10e(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.69. 

S  71.181    [AmMded] 

2.  Section  71.181  is  amended  as 
foUows: 

Monticello,  IL  [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  S-mile  radius 
of  Monticello  Aviation,  Inc.  Airport, 
Monticello,  IL  (lat.  40*00'  20'  N.,  long. 
88'33'30'  W.). 

Issued  In  Des  Plaines,  Illinois,  on  August 
10. 1988. 

Teddy  W.  Burchom. 
Manager,  Air  Traffic  Division. 
[FR  Doc.  88-19141  Filed  8-23-88;  8:45  am) 
MLUNQ  COOE  WIO-IS-M 


DEPARjyENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 
Health  Care  Financing  Administration 

20  CFR  Part  416 

42  CFR  ParU  435  and  436 

What  Is  Not  Income 

AGENCIES:  Social  Security 
Administration.  HHS,  Health  Care 
Financing  Administration.  HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  proposed  rules  revise  the 
regulation  as  to  what  is  considered  not 
to  be  income  under  the  Supplemental 
Security  Income  (SSI)  program  in  the 
following  instance,  llie  proposed  rule 
changes  SSI  policy  to  consider  Veterans 
Administration  (VA)  payments  resulting 
from  unusual  medical  expenses  not  to 
be  income  for  SSI  purposes.  Currently, 
VA  payments  resulting  from  unusual 
medical  expenses  are  considered 
pension  payments  and,  therefore, 
income  for  SSI  purposes  except  in  the 
Ninth  Circuit  where  Acquiescence 
Ruling  86-1(9)  applies.  The  proposed 
rules  also  revise  the  Medical  Assistance 
Program  (Medicaid)  regulations  to 
clarify  that  VA  pajonents  resulting  from 
unusual  medical  expenses  are  income 
for  Medicaid  post-eligibility  purposes 
although  they  may  not  be  considered 
income  for  eligibility  purposes. 

DATE:  To  be  sure  that  your  comments 
are  considered  we  must  receive  them  no 
later  than  October  24. 1988. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore,  MD 
21235,  or  delivered  to  the  Office  of 
Regulations,  Social  Security 
Administration,  3-B-4  Operations 
Building,  6401  Security  Boulevard. 
Baltimore.  MD  21235.  between  8:00  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT 

Irving  Dairaw,  Esq.,  Legal  Assistant.  3- 
B-d  Operations  Building,  6401  Security 
Blvd.,  Baltimore.  MD  21235,  (301)  597- 
3409. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  regulations  affect  the  SSI 
program  under  tide  XVI  of  the  Social 
Security  Act  (the  Act),  as  amended.  The 
purpose  of  the  SSI  program  is  to  provide 
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a  minimum  income  level  for  aged,  blind, 
and  disabled  persons  who  do  not  have 
income  or  resources  above  levels 
specifled  in  the  Act.  We  are  proposing 
to  revise  the  regulations  regarding  what 
is  considered  not  to  be  income. 

The  proposed  regulations  also  a^ect 
the  Medical  Assistance  Program 
(Medicaid)  under  title  XIX  of  the  Act. 
The  purpose  of  the  Medicaid  program  is 
to  provide  assistance  to  States  for 
payments  of  Medical  Assistance  on 
behalf  of  cash  assistance  recipients  and, 
in  certain  States,  on  behalf  of  other 
medically  needy,  who,  except  for 
income  and  resources,  would  be  eligible 
for  cash  assistance.  We  are  also 
proposing  to  revise  the  Medicaid 
regulations  on  post-eligibility  to  clarify 
how  VA  payments  resulting  from 
unusual  medical  payments  are  treated 
for  post-eligibility  purposes. 

The  VA  considers  veterans'  unusual 
medical  expenses  by  deducting  them 
from  any  countable  income  when 
computing  some  needs-based  pension 
and  compensation  payments.  (Unusual 
medical  expenses  are  unreimbursed 
medical  expenditures  that  exceed  5 
percent  of  the  applicable  maximum 
annual  VA  payment  rate.)  Unusual 
medical  expenses  may  result  in  a  higher 
monthly  VA  payment,  an  extra  payment, 
or  an  increase  in  a  payment.  These  VA 
payments  are  currently  treated  as 
pension  payments  and,  under 
S  416.1121(a),  as  income  for  SSI 
purposes. 

In  the  case  of  Summy  v.  Schweiker, 
688.  F.2d  1233  (1982).  the  Ninth  Circuit 
Court  of  Appeals  held  that  these 
additional  VA  payments  represented 
reimbursement  for  medical  expenses, 
and,  therefore,  were  not  income  under 
S  416.1109(a).  This  section,  which 
exempted  third  party  reimbursement  for 
medical  expenses  from  income,  was 
subsequenUy  revised  and  now  appears 
at  §  416.1103(a).  We  are  adding  VA 
payments  resulting  from  unusual 
medical  expenses  at  §  416.1103(a)(7)  to 
the  list  of  medical  care  or  services  that 
are  excluded  from  the  defuiition  of 
income.  By  doing  this,  we  are 
recognizing  that  the  nature  of  such 
payments  is  analogous  to  that  of  other 
forms  of  medical  care  or  services  that 
are  currently  not  income  under 
§  416.1103(a). 

While  the  proposed  regulatory  change 
will  generally  beneHt  SSI  recipients,  it 
may  result  in  reduced  benefits  or 
ineligibility  for  a  small  number  of  SSI 
recipients.  Under  section  1614(f)  of  the 
Act.  the  income  and  resources  of 
spouses  and  parents  who  are  not 
eligible  for  SSI  are  considered  to  the 
extent  determined  by  the  Secretary  as 


the  income  and  resources  of  their 
spouses  and  children  who  live  with 
them  and  are  eligible  for  SSI  beneflts. 
We  do  not  count  any  of  the  income  of  an 
ineligible  spouse  or  parent  who  receives 
payments  from  a  needs-based  public 
income  maintenance  program  because 
to  do  so  would  defeat  the  purpose  of 
such  a  program.  Under  current  policy. 
VA  payments  resulting  from  unusual 
medical  expenses  are  considered  needs- 
based  public  income  maintenance 
payments,  and  we  do  not  count  under 
SSI  deeming  rules  any  income  of  an 
ineligible  spouse  or  parent  which  was 
counted  or  excluded  in  figuring  these 
payments  (see  20  CFR  416.1161(a)(2)). 
Under  the  proposed  regulatory  change, 
VA  payments  resulting  from  unusual 
medical  expenses  will  be  considered 
reimbursement  for  medical  expenses 
and  not  pension  payments.  For  an 
individual  who  receives  only  such 
payments,  receipt  of  such  payments  wnll 
no  longer  preclude  our  counting  as 
income  to  the  SSI  recipient  part  of  the 
income  of  an  ineligible  spouse  or  parent 
used  in  computing  such  payment. 

Example: 

Jenny,  a  disabled  child  who  is  eligible  for 
SSI  benefits,  lives  with  her  father,  Mr. 
Morton,  who  received  both  a  VA  pension 
based  on  need  and  a  title  II  Social  Security 
benefit.  In  determining  how  much  income  to 
deem,  none  of  Mr.  Morton's  title  II  benefit 
was  considered  income  deemable  to  Jenny 
because  the  VA  had  already  counted  Mr. 
Morton's  title  D  benefit  in  figuring  the  amount 
of  his  VA  pension  payment.  In  January  1987, 
Mr.  Morton  reported  an  increase  in  his  title  II 
benefit  to  the  VA  and  the  amount  of  the 
increase  precluded  him  from  receiving  further 
VA  pension  payments.  Because  no  VA 
pension  payment  was  being  made,  Mr. 
Morton's  title  II  benefit  was  deemable  as 
income  to  Jenny,  resulting  in  a  reduction  of 
her  SSI  payment.  In  December  1987,  Mr. 
Morton  filed  an  annual  report  with  the  VA 
reflecting  both  his  title  II  income  and 
evidence  of  his  payment  of  unusual  medical 
expenses.  The  VA  recomputed  his  income  for 
the  period  January  1987  through  December 
1987  based  on  the  evidence  of  unusual 
medical  expenses  and  issued  him  a  one-time 
payment.  Under  ciurent  policy,  we  would 
recalculate  Jenny's  SSI  payment  for  the 
period  January  1987  through  December  1987 
in  order  not  to  deem  to  Jenny  any  of  Mr. 
Morton's  title  D  benefit  used  by  the  VA  in 
determining  a  needs-based  pension  payment. 
However,  under  the  proposed  regulatory 
change,  for  deeming  purposes,  we  would  not 
recalculate  Jenny's  SSI  benefit  and  would 
continue  to  consider  Mr.  Morton's  title  D 
benefit  for  the  period  January  1987  through 
December  1987  as  income  available  to  Jenny. 
The  VA  payment  resulting  from  unusual 
medical  expenses  would  no  longer  be 
considered  a  public  income-maintenance 
payment  so  we  would  not  exclude  any 


income  used  in  calculating  it,  but  instead  we 
would  consider  the  payment  reimbursement 
for  medical  expenses  and  not  income. 

The  above  description  describes  how 
we  propose  to  apply  the  Summy 
decision  nationwide  under  the  SSI 
program.  This  change  in  the  treatment  of 
VA  payments  for  unusual  medical 
expenses  will  also  affect  how  eligibility 
is  determined  under  the  Medicaid 
program  under  title  XIX  of  the  Act. 

One  of  the  principles  inherent  in  the 
Medicaid  statute  is  to  apply  the 
methodologies  and  treatment  of  income 
of  the  cash  assistance  programs  such  as 
SSI  in  determining  eligibility  under  the 
Medicaid  program.  Thus,  in  defining 
income  for  Medicaid  eligibility  purposes 
the  SSI  freatment  of  VA  payments  for 
unusual  medical  expenses  would  be 
applied. 

However,  under  the  Medicaid 
program  there  is  another  determination 
subsequent  to  and  separate  from  the 
eligibility  process  in  which  certain 
individuals  (such  as  those  in  medical 
institutions)  must  apply  certain  amounts 
of  their  income  toward  the  costs  of 
medical  care.  This  determination, 
referred  to  as  the  post-eligibility 
process,  is  pecidiar  to  the  Medicaid 
program  and  does  not  have  a  parallel 
under  SSI.  Under  the  post-eligibility 
process  an  individual's  total  available 
income,  including  amounts  which  are 
not  counted  in  the  eligibility  process,  is 
considered  in  reducing  the  Medicaid 
payments  for  the  costs  of  medical  care. 
Under  the  Medicaid  post-eligibility 
process,  the  VA  payments  resulting  from 
unusual  medical  expenses  are  counted 
as  income  and  considered  available  to 
be  applied  to  the  costs  of  medical  care. 
This  is  consistent  with  the  purpose  of 
the  Medicaid  program  and  its  basic 
principle  of  being  medical  payor  of  last 
resort,  and  in  that  context  considering 
all  available  resources  before  providing 
medical  assistance.  This  is  also 
consistent  with  existing  Federal 
Medicaid  policy  for  treatment  of  another 
VA  payment  related  to  aid  and 
attendance.  That  is,  VA  aid  and 
attendance  payments  though  not 
counted  in  determining  SSI  and,  thus, 
Medicaid  eligibility,  are  counted  in  the 
Medicaid  post-eligibility  process  under 
the  Health  Care  Financing 
Administration's  (HCFA's) 
interpretation  of  existing  regulations. 

We  are  therefore  proposing  revisions 
to  the  Medicaid  regulations  on  post- 
eligibility  in  order  to  make  certain  that 
the  Medicaid  regulations  clearly  reflect 
its  longstanding  policy  on  treatment  of 
these  VA  payments,  i.e.,  that  these  VA 
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payments  will  contiinM  to  b«  ooiwklered 
income  for  post-eligibility  puiirases 
althou^  they  may  not  be  considered 
income  for  Medicaid  eligibility  purposes. 

The  Medicaid  program,  as  payor  of 
last  resort,  may  not  reindMBee  for  those 
medical  expenses  whidi  are  subject  to 
reimbursement  by  a  third  party  sudi  as 
the  VA.  Additionally,  mider  this 
Medicaid  "medically  needy"  program  an 
individual's  incurred  medical  expenses 
are  considered  La  determining  the 
individual's  Medicaid  eligibility 
(referred  to  as  the  spenddown  process). 
See  Federal  regulations  at  42  CFR 
435.831.  However,  where  the  incurred 
medical  expenses  are  subject  to 
payment  by  a  third  party,  they  may  not 
be  considered  in  determining  Medicaid 
medically  needy  eligibility  under  the 
spenddown  process.  To  the  extent  that 
the  VA  payments  resulting  from  unusual 
medical  expenses  represent  a  third 
party  payment  the  medical  expenses 
associated  with  the  VA  payment  would 
not  be  reimbursable  under  Medicaid  nor 
would  they  be  applicable  in  the 
medically  needy  spenddown  process. 

Finally,  under  section  ig02(f]  of  the 
Act  States  have  the  option  in 
determining  Medicaid  eligibility  of  aged, 
blind,  and  disabled  individuals,  of 
applying  more  restrictive  provisions 
than  used  under  the  SSI  program  so  long 
as  those  provisions  are  no  more 
restrictive  than  the  provisions  contained 
in  the  State's  January  1, 1972,  Medicaid 
State  plan.  Thus,  States  choosing  to 
cover  individuals  under  section  1902(f) 
of  the  Act  may  still  be  permitted  to 
count  VA  payments  resulting  from 
unusual  medical  expenses  in 
determining  Medicaid  eligibility,  so  long 
as  those  States  would  have  coimted 
such  income  under  their  January  1, 1972, 
State  plan. 

Regulatory  Procadores 

Executive  Order  no.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  it  does  not  meet 
any  of  the  threshold  criteria  f<»  a  major 
rule.  Therefore,  a  regulatory  impact 
analysis  is  not  required. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations,  if 
promulgated,  wiD  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  individuals.  Therefcwe,  a 
regulatory  flexiUlity  analysis  as 
provided  in  Pub.  L  96-354,  the 
Regulatory  FlexiluUty  Act  is  not 
required. 


Paperwork  Badactioa  Act  of  1900 

These  regulations  impose  no 
additional  reporting  and  recordkeeping 
requirement  necessitating  clearance  by 
the  Office  of  Management  and  Budget 
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(Catalog  of  Fadnal  Doaestte  i 

Prograoi  No.  13^07,  Supptamntal  Sacurity 

Inoom  Program;  13.714,  Madical  AMlataaoa 

Prayam) 

List  of  Subjects 

20CFRPart4ie 

Administrative  practice  and 
procedure.  Aged,  Blind.  Disability 
benefits,  Public  assistance  pro-ams. 
Supplemental  Security  Income. 

42  Parts  435  and  436 

Aid  to  families  with  Dependent 
children.  Grant  programs^health. 
Medicaid.  Supplemental  Security 
Incrane  (SSI). 

Dated:  April  11. 1988. 
Dorcas  R.  Haidy. 

Commissioner  of  Social  Security 

William  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  May  23, 1988. 

OtisR.Bowra. 

Seaetary  of  Health  and  Human  Services. 

TTTLE  Ze-EMPLOYEES*  BENEFTTS 

CHAPTER  W-SOCIAL  SECURITY 
ADMINISTRATION,  HH8 

PART  41»-SUPPI.EMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BUND,  AND  DISABLED 

Subpart  K—lncofna 

Part  416  of  title  20  of  die  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Subpart  K 
of  Part  416  continues  to  read  as  foUows: 

Authority:  Sees.  1102. 1802. 1811. 1812. 1813, 
1814(0. 1B21.  and  1831  of  the  Social  Security 
Act:  42  U.S.C  1302, 1381a.  1382. 1382a.  1832b. 
1382c(f).  1382).  and  1383;  Sec.  211  of  Pub.  L 
93-68, 87  Stat  154:  Sec.  2839  of  Pub.  L  96-388. 
98  Stat  1144. 

2.  In  8  416.1103,  a  new  paragraph 
(aXT)  is  added  to  read  as  foUows: 

8416.1103    WhatisnotlneoaBaL 


(7)  Payments  from  the  Veterans 
Administration  resulting  from  unusual 
medical  expenses. 


CHAPTER  IV-41EALTH  CARE  FINANCMQ 
ADMmnnUTION,  HH8 


PART  435-EUQIBIIJTY  IN  THE 
STATES,  DISTRICT  OF  COUjyBU 
AND  THE  NORTHERN  MARIANA 
ISLANDS 

Part  435  of  title  42  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  435 
continues  to  read  as  follows: 

Authority:  Sec.  IIOZ  of  the  Social  Security 
Act  (42  U.SX1 1302]. 

2.  In  8  435.725,  paragraph  (c)  is  revised 
to  read  as  foUows: 


9436.726 


to  ttie  coat  of 


of 

ofhMtiMloiMtosd 
of  patient  income 


(c)  Required  deductions.  In  reducing 
its  payment  to  the  institution,  the  agency 
must  deduct  the  following  amoimts,  in 
the  following  order,  from  the 
individual's  total  income,  as  determined 
under  paragraph  (e)  of  this  section.  For 
purposes  of  the  post-eligibility  process, 
income  includes  all  amotmts  that  are 
considered  to  be  income  for  purposes  of 
eligibility,  wdiether  counted  at 
disregarded.  It  also  includes  payments 
made  directly  to  the  individual  under  a 
Federal  State,  or  local  government 
program  for  medical  or  remedial  care  or 
social  services,  which  are  not 
considered  to  be  income  for  pmposes  of 
eligibiUty,  e.g..  Veterans  Administration 
payments  for  aid  and  attendance  or 
resulting  bom  unusual  medical 
expenses. 

3.  In  8  435.726,  paragraph  (c)  is  revised 
to  read  as  follows: 

8  436.726    Poel*e6QlNNty  traetment  of 
lof  htdMduito 


Appscavoffi  Of  paooni  aiooiiia  lo  uivoovi  vi 


(c)  In  reducing  its  payment  for  home 
and  community-based  services,  the 
agency  must  deduct  the  following 
amounts,  in  the  following  order,  bom  the 
individual's  total  income  (including 
amounts  disregarded  in  determining 
eligibility).  For  purposes  of  the  post- 
eligibility  process,  income  includes  all 
amounb  that  are  considered  to  be 
income  for  purposes  of  eligibility, 
whether  counted  or  disregarded.  It  also 
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includes  payments  made  directly  to  the 
individual  under  a  Federal,  State,  or 
local  government  program  for  medical  or 
reme^al  care  or  social  services,  which 
are  not  considered  to  be  income  for 
purposes  of  eligibility,  e.g..  Veterans 
Administration  payments  for  aid  and 
attendance  or  resulting  from  unusual 
medical  expenses. 
***** 

4.  In  S  435.733,  paragraph  (c)  is  revised 
to  read  as  follows: 

S  435.733    Post-cNglbNIty  trwtmwtt  Of 
IncoiM  and  rMOurcM  of  iiwtttutloiMHzwi 
IndtvldiMlK  Application  of  patlant  bteonw 
to  tlM  cost  of  car*. 


(c)  Required  deductions.  The  agency 
must  deduct  the  following  amounts,  in 
the  following  order,  from  the 
individual's  total  income,  as  determined 
under  paragraph  (e]  of  this  section.  For 
purposes  of  the  post-eligibility  process, 
income  includes  all  amounts  that  are 
considered  to  be  income  for  purposes  of 
eligibiUty,  whether  counted  or 
disregarded.  It  also  includes  payments 
made  directly  to  the  individual  under  a 
Federal,  State,  or  local  government 
program  for  medical  or  remedial  care  or 
social  services,  which  are  not 
considered  to  be  income  for  purposes  of 
eligibility,  e.g..  Veterans  Administration 
payments  for  aid  and  attendance  or 
resulting  from  unusual  medical 
expenses. 

5.  In  S  435.735,  paragraph  (c]  is  revised 
to  read  as  follows: 

§435.735    Post-aHgibHIty  traatment  of 
Incoma  and  raaourcaa  of  Indlvidijala 
racalving  homa  and  comnninlty-tiaaad 
■arvlcaa  fumlahad  undar  a  waivar. 
Application  of  patiant  Incoma  to  tha  coat  of 


(c)  In  reducing  its  payment  for  home 
and  community-based  services,  the 
agency  must  deduct  the  following 
amounts,  in  the  following  order,  from  the 
individual's  total  income  (including 
amounts  disregarded  in  determining 
eligibility).  For  purposes  of  the  post- 
eligibility  process,  income  includes  all 
amounts  that  are  considered  to  be 
income  for  purposes  of  eligibility, 
whether  counted  or  disregarded.  It  also 
includes  payments  made  directly  to  the 
individual  under  a  Federal,  State,  or 
local  government  program  for  medical  or 
remedial  care  or  social  services,  which 
are  not  considered  to  be  income  for 
purposes  of  eligibiUty,  e.g..  Veterans 
Administration  payments  for  aid  and 
attendance  or  resulting  from  unusual 
medical  expenses. 


6.  In  S  435.832,  paragraph  (c)  is  revised 
to  read  as  follows: 

S435.S32    Poat-allglbllity  traatmant  of 
Incoma  and  raaourcaa  of  kiatttutlonallzad 
Indlvlduala:  Application  of  patlant  Incoma 
to  tha  coat  of  car*. 


(c)  Required  deductions.  The  agency 
must  deduct  the  folllowing  amounts,  in 
the  following  order,  from  the 
individual's  total  income,  as  determined 
under  paragraph  (e)  of  this  section.  For 
purposes  of  the  post-eligibility  process, 
income  includes  all  amounts  that  are 
considered  to  be  income  for  purposes  of 
eligibiUty,  whether  counted  or 
disregarded.  It  also  includes  payments 
made  directly  to  the  individual  under  a 
Federal,  State,  or  local  government 
program  for  medical  or  remedial  care  or 
social  services,  which  are  not 
considered  to  be  income  for  purposes  of 
eligibiUty,  e.g..  Veterans  Administration 
payments  for  aid  and  attendance  or 
resulting  from  unusual  medical 
expenses. 


PART  436— ELIGIBILITY  IN  GUAM, 
PUERTO  RICO,  AND  THE  VIRGIN 
ISLANDS 

Part  436  of  title  42  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  436 
continues  to  read  as  foUows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  [42  U.S.C.  1302]. 

2.  In  S  436.832,  paragraph  (c)  is  revised 
to  read  as  foUows: 

S  436.832    Post-allglbinty  traatmant  of 
Incoma  and  raaourcaa  of  Inatltutlonallzad 
btdlviduala:  Application  of  patiant  Incoma 
to  tha  coat  of  cara. 

(c)  Required  deductions.  The  agency 
must  deduct  the  foUowing  amounts,  in 
the  following  order,  from  the 
individual's  total  income  as  determined 
under  paragraph  (e)  of  this  section.  For 
purposes  of  the  post-eligibility  process, 
income  includes  aU  amounts  that  are 
considered  to  be  income  for  purposes  of 
eligibiUty,  whether  counted  or 
disregarded.  It  also  includes  payments 
made  directly  to  the  individual  under  a 
Federal,  State,  or  local  government 
program  for  medical  or  remedial  care  or 
social  services,  which  are  not 
considered  to  be  income  for  purposes  of 
eligibility,  e.g..  Veterans  Administration 
payments  for  aid  and  attendance  or 
resulting  from  unusual  medical 
expenses. 

[FR  Doc.  88-19156  Filed  8-23-88;  8:45  am] 

BtLUNQ  CODE  4190-11-41 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearm* 

27  CFR  Part  19 

(Notica  No.  869) 

Labela  for  Export  Spirits 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 

action:  Notice  of  proposed  ruelmaking. 

summary:  ATF  is  proposing  to  amend 
the  regulations  in  27  CFR  19.395  to  give 
the  Director,  ATF,  the  authority  to  waive 
aU  or  any  part  of  the  information  (net 
contents,  alcohol  content,  name  or  trade 
name  of  the  bottler,  and  kind]  required 
to  appear  on  labels  for  spirits  bottled  for 
export.  Currently,  the  Director  has  the 
authority  to  waive  such  information 
(except  for  the  "kind"  of  spirits].  This 
proposal  would  enable  distilled  spirits 
products  intended  for  exportation  to  be 
bottled  in  this  country  at  less  than  the 
mlnimiim  bottling  proofs  estabUshed  by 
regulation  (27  CFR  5.22)  without  the 
necessity  that  the  labels  for  such 
products  bear  the  word  "diluted."  This 
proposal  has  no  effect  on  the  labeling  of 
distiUed  spirits  products  intended  for 
distribution  in  the  United  States. 
date:  Written  comments  must  be 
received  on  or  before  October  24, 1988. 

ADDKESS:  Send  written  comments  to: 
Chief,  Distilled  Spirits  and  Tobacco 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  P.O.  Box  385,  Washington,  DC 
20044-0385  Attn:  Notice  No.  669. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  Petrangelo  or  Colleen  Then, 

DistiUed  Spirits  and  Tobacco  Branch, 

Bureau  of  Alcohol,  Tobacco  and 

Firearms,  Washington,  DC  20226  (202- 

566-7531). 

SUPPLEMENTARY  INFORMATION: 

Background 

ATF  has  received  a  petition,  dated 
April  12, 1988,  filed  by  Delta 
Consultants,  Inc.,  Washington,  DC.  The 
petition  requests  that  ATF  revise  the 
provisions  of  S  19.395  so  that  the 
Director,  ATF,  would  have  the  authority 
to  waive  all  information  normaUy 
required  to  appear  on  labels  for  export 
spirits. 

Currently,  §  19.395  provides  as 
follows: 

"All  bottles  containing  spirits  bottled 
for  export  shaU  have  securely  affixed 
thereto  a  label  showing  the  follovdng: 

(a)  Kind  of  spirits; 

(b)  Proof  or  percent-alcohol-by- 
volume  of  the  spirits; 
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(c)  Net  contents,  tinlets  the  markings 
on  the  bottle  indicate  such  contents;  and 

(d)  The  name  (or.  if  desired,  the  trade 
name]  of  the  bottler. 

The  bottler  may  place  on  the  label  any 
additional  information  that  he  may 
desire  if  it  is  not  inconsistent  with  the 
required  information.  The  label 
information  may  be  stated  in  the 
language  of  the  coimtry  to  which  the 
spirits  are  to  be  exported  provided  the 
proprietor  maintains  on  file  an  F-ngliah 
translation  of  the  information.  The  net 
contents  and  proof  may  be  stated  in  the 
units  of  measurement  of  the  foreign 
country  provided  the  proprietor 
maintains  a  record  of  the  equivalent 
units  as  they  would  be  required  to  be 
expressed  if  bottled  for  domestic 
consumption.  The  Director  may  waive 
the  requirement  of  showing  any  of  the 
information  required  by  this  section, 
other  than  the  kind  of  spirits,  upon  a 
showing  that  the  country  to  which  the 
spirits  are  to  be  exported  prohibits  the 
showing  of  such  informatioa"  9 19.11 
provides  the  "kind  of  spirits"  means  the 
class  and  type  of  spirits  as  prescribed  in 
27  CFR  Part  5.  S  5.22  establishes 
standard  of  identity  requirements  for 
various  kinds  of  distilled  spirits 
prodticts  and  includes  in  such  standards 
the  requirement  that  certain  types  of 
products  (brandy,  rum,  gin,  vodka, 
whisky,  etc  )  be  bottled  at  not  less  than 
80  proof.  ATF  Ruling  75-32, 1975  ATF 
C£.  32,  provides  that  if  such  products 
are  bottled  at  less  than  the  tninimiim 
bottling  proof,  the  products  must  bear  a 
label  showing  the  word  "diluted".  The 
word  "diluted"  is  considered  to  be  part 
of  the  required  class  and  type 
designation  (the  "kind"  of  spirits). 

This  proposal,  if  adopted,  would 
authorize  exportation  of  distilled  spirits 
products  such  as  vodka,  rum,  gin, 
whisky  and  brandy  at  less  than  the  80 
proof  required  under  the  applicable 
standard  of  identity  without  placing  the 
word  "diluted"  on  the  labels  for  the 
export  products.  The  petitioner 
maintains  that  the  word  "diluted"  is 
believed  to  be  repugnant  to  consumers 
and  results  in  rejection  of  the  product  in 
foreign  markets. 

The  petitioner  claims  that  in  many 
countries  there  is  a  substantial 
consumer  preference  for  lower  proof 
spirits  products,  and  this  preference  is 
recognized  through  lower  minimum 
bottling  proofs  for  particular  kinds  of 
spirits  products.  They  further  claim  that 
in  order  to  be  competitive  in  these 
markets,  American  producers  must  now 
export  their  spirits  in  bulk  so  that  the 
products  may  be  bottled  below  United 
States  minimum  proofs  without  the 
necessity  to  include  the  word  "diluted" 
on  the  label.  This  type  of  export 


operati(His  results  in  loss  of  Ameican 
jobs,  decreased  use  of  domestic 
products  and  raw  materials,  and 
deterioration  in  the  balance  of  trade. 

Discusdon 

ATF  invites  comments  on  any  aspect 
of  this  proposal;  however,  we 
specifically  invite  your  conunents  on  the 
following  issues: 

1.  Will  lower  proof  products  bearing  a 
standard  of  identity  which  reqtiires 
higher  proof  if  bottled  for  domestic 
oonsiunption  adequately  represent 
American  products  overseas? 

2.  Will  American  statements  of  age 
and  origin  be  as  meaningful  as  they  are 
now? 

3.  Will  the  maintenance  of  two 
bottling  proof  standards  (one  domestic, 
one  foreign)  damage  or  adversely 
influence  the  distinctive  product  status 
of  bourbon  abroad? 

Executive  Order  12291 

In  compUance  with  Executive  Order 
12291, 46  FR 13193  (1981),  ATF  has 
determined  that  this  proposal  is  not  a 
major  rule  since  it  will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  cost  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
proposal  because  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
will  not  impose,  or  otherwise  cause,  a 
significant  increase  in  reporting, 
recordkeeping,  or  other  compHance 
burdens  on  a  substantial  number  of 
small  entities.  The  proposal  is  not 
expected  to  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  Section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b]),  that  this  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


Paitidpatkm 

ATT  request  comments  from  all 
interested  persons.  All  comments 
received  on  or  before  the  closing  date 
will  be  carefully  considered.  Comments 
received  after  ^at  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material 
as  confidential.  Comments  may  be 
disclosed  to  the  pubUc.  Any  material 
which  the  commentn  considers  to  be 
confidential  or  inappropriate  for 
disclosure  should  not  be  included  in  the 
coounent.  The  name  of  the  person 
submitting  the  comment  is  not  exempt 
bom  disclosure. 

During  the  comment  period,  any 
person  may  request  an  opportunity  to 
present  oral  testimony  at  a  public 
hearing.  However,  the  Director  reserves 
the  right,  in  light  of  all  circumstances,  to 
determine  if  a  pubUc  hearing  is 
necessary. 

Disclosure 

Copies  of  this  notice,  the  petition,  and 
the  written  conunents  will  be  available 
for  public  inspection  during  normal 
business  hours  at:  ATF  Reading  Room, 
Disclosure  Branch,  Room  4406,  Ariel 
Rios  Federal  Building,  1200 
Pennsylvania  Avenue,  NfW., 
Washington,  DC. 

Drafting  Information 

The  authors  of  this  document  are 
Robert  Petrangelo  and  Colleen  Then, 
Distilled  Spirits  and  Tobacco  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjecto  in  27  CFR  Part  19 

Administrative  practice  and 
procedure,  Alcohol  and  alcoholic 
beverages.  Authority  delegations, 
Claims,  Chemicals,  Customs  duties  and 
inspection,  Electronic  funds  transfers, 
Excise  taxes.  Exports,  Gasohol,  Imports, 
Labeling,  Liquors,  Packaging  and 
containers,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements,  Research, 
Security  measures,  Spices  and 
flavorings.  Surety  bonds. 
Transportation,  Virgin  Islands, 
Warehouses,  Wine  Authority  and 
Issuance. 

PART  19-DISTILLED  SPIRITS 
PLANTS  IS  AMENDED  AS  FOLLOWS: 

Paragraph  1.  The  authority  citation  for 
27  CFR  Part  19  continues  to  read  as 
follows: 

Authority:  19  U.S.C.  81. 1311:  28  U.S.C.  5001. 
5002,  5004-5006.  5008,  5041.  5081.  5062.  5066, 
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5101.  5111-6113.  5171-5173.  5175.  5174  517»- 
Sin.  82n-62B4.  S20i-6Z07.  S211-S21S.  SZ21- 
5223.  5231.  «Z32. 623B.  SZ3S,  82n-SMS.  SZ71- 
5273.  S301.  S311-S3ta.S38I.SS70.  SITS.  5501- 
5505.  5551-5555.  5559.  5561.  5562.  SHU.  SttlZ. 
5662.  «001.  aOBS.  SUM.  6302.  «3U.  6674  7510. 
7805: 31  U^C,  8301.  0389, 8304  8306. 

91tJt5   {Amwidsdl 

Par.  2.  Section  Ift^SS  is  amended  by 
adding  the  foBowing  new  last  sentence 
to  the  undesignated  paragraph  following 
paragraph  (d)  to  read  as  follows: 
*        •       «        •        • 

(d)  *  •  '  With  respect  to  kind  of 
spirits,  the  Director  may  waive  the 
designation  required  by  27  CFR  5.22,  if 
the  proposed  designation  is  in 
accordance  with  the  rules  of  the 
countries  to  wliich  audi  product  is  to  be 
exported. 

(Sea  20t  Pub.  L  85-658, 72  Stat.  1354  n 
amended  1394.  as  amended  (28  ILSXl  S201. 
5301)) 

Signed:  July  17. 1988. 
Stephen  E.  Higgins. 

Director. 

Approved:  August  2, 1988. 

SalvatoTS  R.  Maitochiu 

Acting  Assistant  Secretary,  (Enforcement). 
[FR  Doc.  88-19153  Filed  8-2»-«8;  8>I5  am] 

BNJJMO  CODE  aiO-SI-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Adralnlstrafion 

30  CFR  Part*  7, 25,  and  75 

Multiple-Shot  Blaatino  Unlta, 
Ventilation  Safety  Standards  for 
Underground  Coal  Mines;  Extension  of 
Comment  Period 

aqency:  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  Proposed  rules;  extension  of 
comment  periods.. 

summary:  The  Mine  Safety  and  Health 
i  Administration  (MSHA)  is  extending  the 
period  for  public  comment  regarding  the 
Agency's  proposed  rules  for  ventilation 
for  underground  coal  mines  in  30  CFR 
Part  75.  and  multiple-shot  blasting  imits 
in  30  CFR  Ptuts  15  and  25  in  response  to 
*  requests  from  the  mining  community. 
DATES:  Written  comments  on  the 
proposed  rule  for  ventilation  in 
underground  coal  mines  must  be 
received  on  or  before  September  2, 1988, 
and  written  comments  on  the  proposed 
rule  for  multiple-shori  blasting  units 
must  be  received  on  or  before 
September  9, 1988. 

ADDRESS:  Send  comments  to  the  Office 
of  Standards,  Regulations  and 
Variances;  MSHA;  Room  631;  Ballston 


Tower  Na  3;  4015  Wilson  Boulevard; 

Arlington,  Virginia  22203. 

TOR  nmHSR  IMFORMATION  CONTACr 

Patricia  W.  Silvey.  IXrector.  Office  of 
Standanls,  Rp^iiwtions  and  Variances, 
MSHA.  pfaoae  (703)  235-19ia 
SUPH  mrMTARY  airORMATIOIl  On 
January  27, 1988,  MSHA  pnbiiabed  in  the 
Federal  Sflf^ster  (53  FR  2382)  a  proposed 
rule  to  revise  existii^  ventilatioii 
siandards  for  undei<^oaad  coal  Bines. 
On  May  12. 1988,  li<SHA  puUialied  in 
the  Fedecal  B^gistar  (53  FR  16872)  a 
Notice  of  Public  Hearings  which  stated 
that  the  reconl  would  remain  open  until 
July  22, 1S68.  for  die  submission  of  post- 
hearing  comments.  However,  in 
response  to  requests  from  the  mining 
community  at  die  public  hearings. 
MSHA  extended  the  comment  period  to 
August  18. 1S88.  Due  to  further  requests 
from  the  mining  community,  MSHA  is 
extending  the  comment  period  to 
September  2, 1986.  All  interested  parties 
are  encouraged  to  submit  their 
comments  prior  to  diat  date. 

On  June  22.  igsa  MSHA  published  in 
the  Federal  Reejster  (53  FR  23506)  a 
proposed  rule  which  would  implement 
new  procedures  for  testing  and  approval 
of  multiple-short  blasting  units  used  in 
underground  coal  mines  and  in  certain 
metal  and  nonmetal  mines.  Due  to 
requests  from  die  mining  community, 
MSHA  is  extendii^  the  comment  period 
for  the  proposed  rnle  to  September  9. 
1988.  All  interested  parties  are 
encouraged  to  submit  comments  prior  to 
that  date. 
David  tl  OT4eai, 

Deputy  Assistant  Secretary  for  Mine  Sc^ety 
and  Health. 

Date:  August  19, 1988. 

[FR  Doc.  88-19199  Filed  8-23-88;  8:45  am] 
BtLUNQ  CODE  4610-43-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-^00191;  FRL-3432-9] 

Biologically  Processed  Animal  Waste 
Material 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
biologically  processed  animal  waste 
material  be  exempted  from  the 
requirement  of  a  tolerance  when  used  as 
an  inert  ingredient  (carrier)  in  pesticide 
formulations  applied  to  growing  crops 
only.  This  proposed  regulation  was 
requested  by  Leede  Products,  Inc. 


date:  Written  ooraaients,  identified  by 
the  docuBieBt  cantrol  number  {0{>P- 
300191].  oust  be  received  oo  or  before 
September  23, 1988. 

ADDRESS:  By  mail  submit  comments  to: 
Program  Management  and  Support 
Division  (TS-757C),  Office  of  Pesticide 
IVograms,  Environmental  Protection 
Agency.  401 M  St,  SW.,  Washington, 
DC  20460. 

In  person,  dehver  comments  to: 
Registration  Support  and  Emeigency 
Response  Branch.  Registration 
Division  (TS-767C},  Environmental 
Proteciton  Agency,  Rm.  716,  CM  #  2, 
1921  Je&rson  Davis  Highway. 
Arlington,  VA  22202,  (703>n557-770a 
loformaticm  submitted  as  a  comment 
conceming  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  informatian  as 
"Confidential  Busmeaa  information" 
(CBI).  Informatian  so  raailLed  will  not  be 
disclosed  except  in  accordaDoe  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  connneiit  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Informatian  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inflection  in  Rm.  246  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTNai  ■ffORMATNM  CONTACT: 
By  mail:  Kerry  B.  Leifer.  Registration 
Support  and  Emergency  Response 
Branch.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC20M0. 
Office  location  and  telephone  number 
Registration  Support  and  Emergency 
Response  Branch.  I^.  716.  CM  #  2. 
1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202,  (703}-557-7700. 
SUPPLEMENTARY  INFORAMTION:  At  the 
request  of  Leede  Products.  Inc..  the 
Achninistrator  proposes  to  amend  40 
CFR  180.1001(d)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  biologically  processed 
animal  waste  material  when  used  as  a 
carrier  in  pesticide  formulations  apphed 
to  growing  crops  only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as 
defined  in  40  CFR  182.3(c),  and  include, 
but  are  not  limited  to,  the  following 
types  of  ingredients  (except  when  they 
have  a  pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
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carrageenan  and  modifled  cellulose; 
wetting  and  spreading  agents;  and 
propellants  in  aerosol  dispensers  and 
emulsiJiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

Preambles  to  proposed  rulemaking 
documents  of  this  nature  include  the 
common  or  chemical  name  of  the 
substance  under  consideration,  the 
name  and  address  of  the  firm  making 
the  request  for  the  exemption,  and 
toxicological  and  other  scientific  bases 
used  in  arriving  at  a  conclusion  of  safety 
in  support  of  the  exemption. 

Name  of  inert  ingredient.  Biologically 
processed  animal  waste  material. 

Name  and  address  of  requestor.  Leede 
Products.  Inc.,  P.O.  Box  368,  London,  OH 
43140. 

Bases  for  approval  of  biologically 
processed  animal  waste  material.  1. 
Biologically  processed  animal  waste 
material  is  considered  by  EPA  to  be  a 
"minimal  risk"  inert  ingredient;  it  is 
essentially  an  organic  humus  builder- 
Uke  material. 

2.  Analysis  of  the  biologically 
processed  waste  material  (produced  by 
the  thermophilic  digestion  of  poultry  or 
cattle  manure)  indicate  acceptable 
levels  of  heavy  metal  and  pathogenic 
microorganism  [E.  Coli  and  Salmonella] 
contamination. 

3.  Bilogically  processed  animal 
materials  are  cleared  for  feed  uses  by 
various  state  regulatory  agencies. 

EPA  has  initiated  new  review 
procedures  for  tolerance  exemptions  for 
inert  ingredients.  Under  these 
procedures  the  Agency  conducts  a 
review  of  the  data  base  supporting  any 


prior  clearances,  the  data  available  in 
the  scientific  literature,  and  any  other 
relevant  data.  Based  on  a  review  of  such 
data,  the  Agency  has  determined  that  no 
additional  test  data  will  be  required  to 
support  this  regulation.  Based  on  the 
above  information  and  review  of  its  use, 
it  has  been  found  that  when  used  in 
accordance  with  good  agricultural 
practices  this  ingredient  is  useful  and 
does  not  pose  a  hazard  to  humans  or  the 
environment.  In  conclusion,  the  Agency 
has  determined  that  the  proposed 
amendments  to  40  CFR  Part  180  will 
protect  the  public  health.  It  is  therefore 
proposed  that  the  regulations  be 
estabUshed  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA).  as  amended,  that  contains 
this  inert  ingredient  may  request  within 
30  days  after  publication  of  this 
document  in  the  Federal  Register  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Conunittee  in  accordance 
with  section  408(e)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regiilation.  Conunents  must 
bear  a  notation  indicating  both  the 
subject  and  the  petition  and  document 
control  number  [OPP-300191].  All 
wntten  comments  filed  in  response  to 
this  proposal  will  be  available  for 
inspection  in  the  Registration  Support 
and  Emergency  Response  Branch  at  the 
address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 


The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  had  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  August  12, 198& 
Edwin  F.  Tlnsworth. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  Part  180 
be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a. 

2.  Section  180.1001(d)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

S  180.1001    Exemptions  from  ttie 
requirement  of  ■  tolerance. 


(d) 


1988 
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Inerl  ingredients 


Limits 


Uses 


Biologically  processed  animal  waste  material  (pnxJuced  by  the  ttwmophilic  digestion  of  cattle  and  poultry    £    Coli  and   Salmonella   free;    heavy    Camer . 
'"•""'*)•  metal  content  not  to  exceed  the  fol- 

lowing 


Metal 


Concentration 
(ppm) 


As 

Cd 

Cu 

Cd 

Hg 

Se 


2.8 
£0 

14 

17 
<L1 
0.2 


[FR  Doc.  88-18950  Filed  8-23-88:  8:45  am] 
BNJJNQ  CODE  (SW-eO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

42  CFR  Part  90 

Health  Assessments  and  Health 
Effects  Studies  of  Hazardous 
Substances  Releases  and  Facilities 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service,  Department  of  Health 
and  Human  Services. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  rule  proposes 
regulations  at  Part  90  of  Title  42  of  the 
Code  of  Federal  Regulations  (42  CFR 
Part  90).  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  (42  U.S.C.  9604(i))  requires 
ATSDR  to  conduct  health  assessments 
for  all  sites  on  or  proposed  for  inclusion 
on  the  National  Priorities  List,  as 
established  by  the  Environmental 
Protection  Agency.  In  addition,  CERCLA 
authorizes  ATSDR  to  perform  health 
assessments  in  response  to  requests 
from  the  public  and  to  conduct  vanuus 
types  of  health  effects  studies  of 
releases  of  hazardous  substances.  This 
notice  proposes  regulations  under  which 
ATSDR  will  conduct  health  assessments 
and  related  health  effects  studies.  Also 
included  in  the  proposed  regulation  are 
procedures  for  persons  to  request 
ATSDR  to  conduct  health  assessments, 
as  well  as  rules  pertaining  to  the 
development  of  administrative  records 
for  ATSDR  health  assessments  and 
health  effects  studies  and  cost  recovery 
accounting;. 


DATE:  Comments  must  be  received  on  or 
before  October  24, 1988. 

ADDRESS:  Written  comments  in 
response  to  this  notice  should  bear  the 
docket  control  number  ATSDR-5,  and 
shoidd  be  submitted  to:  Georgi  }ones, 
Director,  Office  of  External  /^airs, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Chamblee  28  South, 
1600  Chfton  Road,  Atlanta,  Georgia 
30333, 

SUPPICMENTARY  INFORMATION:  The 

Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (Pub.  L  99- 
499)  became  effective  on  October  17, 
1986.  This  law,  which  extends  and 
amends  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA)  (42  U.S.C.  9601  et  seq.), 
greatly  expanded  the  responsibilities 
and  mandates  of  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR).  ATSDR  was  originally  created 
by  section  104(i)  of  CERCLA  (42  U.S.C. 
9604(i))  and  is  responsible  for 
conducting  various  types  of  research 
and  other  activities  related  to  the  health 
effects  of  hazardous  substances.  Section 
110  of  SARA  amended  Section  104(i)  of 
CERCLA  to  authorize  the  Administrator 
of  ATSDR  to  conduct  a  wide  range  of 
health-related  activities  pertaining  to  the 
release  of  hazardous  substances. 

Among  other  things,  section  14(i)  of 
CERCLA  now  requires  that  the 
Administrator  of  ATSDR: 

1.  Conduct  a  health  assessment  by 
December  10, 1988  of  all  sites  on  or 
proposed  for  inclusion  on  the 
Environmental  Protection  Agency's 
(EPA)  National  Priorities  List  (NPL)  as  of 
October  17, 1986; 

2.  Conduct  a  health  assessment  of  all 
sites  newly  proposed  for  inclusion  on 
the  NPL  within  one  year  of  being 
proposed  for  inclusion; 

3.  Respond  to  requests  by  interested 
persons  to  conduct  a  health  assessment 


where  individuals  have  been  exposed  to 
a  hazardous  substances  where  the 
probable  source  of  the  exposure  is  a 
release,  as  defined  in  CERCLA;  and 

4.  Where  appropriate,  conduct  a  wide 
variety  of  health  effects  studies  to 
determine  whether  there  exists  a  risk  to 
human  health  as  a  result  of  exposun;  to 
hazardous  substances. 

The  primary  purpose  of  this  proposed 
regulation  is  to  set  forth  general 
procedures  which  ATSDR  will  follow  in 
determining  when  and  how  to  conduct 
health  assessments  and  related  health 
effects  studies.  In  addition  to  CERCLA 
authorized  health  assessments  and 
health  effects  studies,  this  regulation 
also  applies  to  ATSDR  health 
assessment  activity  imder  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
(42  U.S.C.  6939a(c)).  RCRA  authorizes 
ATSDR  to  conduct  a  health  assessment, 
at  the  request  of  EPA  or  a  State  with  an 
authorized  State  program,  at  a  landfill  or 
surface  impoundment  covered  by  the 
Act.  RCRA  also  allows  members  of  the 
public  to  submit  to  ATSDR  evidence  of 
releases  of  or  exposing  to  hazardous 
substances  from  such  RCRA  facilities. 

This  proposal  also  contains  provisions 
pertaining  to  the  establishment  of 
administrative  records  for  ATSDR 
health  assessments  and  health  effects 
studies,  for  tracking  costs  of  these 
studies  for  cost  recovery  piuposes,  and 
for  safeguarding  trade  secret  and  other 
confidential  information. 

This  proposed  regulation  is  not 
intended  to  provide  a  detailed  scientific 
statement  of  the  many  factors  ATSDR 
will  consider  when  conducting  a  health 
assessment.  ATSDR  will  issue  a  general 
policy  dociunent  which  wiU  discuss  in 
detail  internal  ATSDR  procedures  for 
conducting  these  assessments  and  the 
scientific  factors  to  be  reviewed  by  the 
agency.  The  regulation  now  proposed  is 
to  establish  a  general  procedural 
framework  for  the  conduct  of  health 


32280  Federal  RggUter  /  Vol.  53,  Na  164  /  Wednesday.  August  SA,  1988  /  Proposed  Rnlei 


UMI 


assessments  and  related  ATSDR  health 
pffpfTtt  studies.  When  finaHgpH,  iiuM 
regulation  wiU  expand  upon  and  replace 
an  earlier  ATSDR  policy  statement 
"Interim  Procedures  for  Requesting 
Health  Assessments"  which  was 
published  in  52  HI  45,018  (November  24, 
19^). 

The  proposed  regulation  specifically 
defines  "health  asaesmoit"  and  "health 
effects  study."  A  "health  assessment"  is 
the  evaluation  of  data  and  information 
on  the  release  of  hazardous  substances 
into  the  environment  in  order  to:  assess 
any  current  or  futtire  impact  on  public 
health,  develop  health  advisories  or 
other  recommendations,  and  identify 
studies  or  actions  needed  to  evaluate 
and  mitigate  or  prevent  human  health 
effects.  A  health  assessment  often  relies, 
in  whole  or  in  part,  upon  data  provided 
to  ATSDR  by  EPA  aldiough  other 
partiea  will  be  permitted  to  submit 
relevant  data  to  ATSDR  for 
consideration.  Under  some 
circumstances  when  onnplete 
environmental  or  other  data  are  lacking 
or  are  incomplete,  ATSDR  may 
determine  that  it  will  be  necessary  to 
conduct  further  health  assessment  for  a 
site  or  facility  as  the  data  become 
available. 

A  major  purpose  of  a  health 
assessment  is  to  determine  the  need  for 
health  effects  studies  at  a  site  to  assess 
further  any  current  or  future  risks  to 
public  health.  A  health  assessment, 
therefore,  can  be  viewed  as  the  first 
formal  level  of  ATSDR  public  health 
review  at  any  site  where  there  is  a 
release  of  haztudoos  substances.  The 
results  of  a  health  assessment  are 
critical  to  any  determination  of  a  need 
to  conduct  fiuther,  more  extensive 
health  effects  studies  at  a  particular  site. 
AT^R  health  assessments  will  be 
based  upon  factors  such  as  the  nature, 
concentration,  toxidfy,  and  extent  of 
contamination  at  a  site,  the  existence  of 
potential  pathways  for  human  exposure, 
the  size  and  nature  of  the  communify 
likely  to  be  exposed,  and  any  other 
information  available  to  ATSDR  which 
is  relevant  to  a  determination  of 
potential  risks  to  public  health. 

Based  upon  the  findings  of  a  health 
assessment,  ATSDR  may  determine  it 
necessary  to  conduct  more 
comprehensive  health  effects  studies  at 
a  site.  "Health  effects  studies"  are 
research,  investigations,  or  studies 
performed  by  ATSDR  to  evaluate  health 
effects  of  hazardous  substances  at 
specific  sites.  Examplies  of  health 
effects  studies  include  epidemiological 
studies,  disease  and  exposure  registries, 
and  health  surveillance  programs. 


Normally  health  effects  studies  will  be 
largely  based  upon  data  gathered 
directly  by  ATSDR  or  its  agents 
specifically  for  study  pufposes.  ATSDR 
will,  however,  consider  data  submitted 
by  other  parties,  such  as  EPA  State  and 
local  healdi  departments,  and  private 
entities  when  conducting  health 
assessments  and  any  health  effects 
studies. 

ATSDR  may  issue  a  public  health 
advisory  based  on  the  findings  of  a 
health  assessment  health  effects  study 
or  other  ATSDR  involvement  The  public 
health  advisory  is  a  statement 
containing  a  finding  that  a  release  poses 
a  significant  risk  to  human  health  and 
recommending  measures  to  be  taken  to 
reduce  exposure  and  eliminate  or 
substantially  mitigate  the  significant  risk 
to  human  health. 

The  proposed  regulation  establishes  a 
procedure  for  interested  persons  to 
request  that  ATSDR  conduct  a  health 
assessment  at  specific  facilities  and 
releases.  ATSDR  does  not  intend  to 
adopt  a  restrictive  interpretation  of  this 
statutory  provision  by  limiting  the  type 
of  entity  which  can  make  su(£  a  request 
It  is  ATSDR's  intention  to  consider  all 
requests  for  health  assessments  on  their 
merits.  The  proposal  specifies  the 
minimum  information  required  to  be 
contained  in  a  request  for  a  health 
assessment  as  well  as  indicating  what 
other  type  of  information  would  be 
useful  to  ATSDR  in  deciding  whether  to 
conduct  a  health  assessment. 

When  otherwise  not  required  to 
conduct  a  health  assessment  ATSDR 
will  conduct  a  health  assessment  when 
there  is  a  reasonable  basis  for  such  an 
action.  In  making  such  a  discretionary 
determination,  ATSDR  will  consider 
factors  such  as  whether  individuals 
have  been  exposed  to  hazardous 
substances,  the  location,  concentration, 
and  toxicity  of  the  hazardous 
substances,  the  potential  for  further 
human  exposure,  the  recommendations 
of  other  governmental  agencies,  and 
other  ATSDR  priorities.  While  ATSDR  is 
not  required  to  conduct  a  health 
assessment  in  response  to  such  requests, 
the  proposed  regulation  reaffirms  the 
agency's  responsibility  under  CERCLA 
to  provide  a  written  explanation  to  the 
requestor  if  a  health  assessment  is  not 
conducted. 

ATSDR  intends  to  work  closely  with 
EPA  and  States  in  coordinating  and 
conducting  health  assessments  and 
related  health  effects  studies.  The 
proposed  regulation,  for  instance, 
specifies  that  EPA  and  applicable  State 
agencies  will  be  notified  of  all  requests 


for  health  assessments  received  from 
interested  pnsons  as  wdl  as  the  results 
of  all  ATSDR  health  effects  studies.  In 
most  cases,  much  of  the  data  relied  upon 
by  ATSDR  in  conducting  health 
assessments  will  have  been  gathered  by 
EPA  through  its  preliminary 
assessments,  site  investigations,  or 
remedial  investigations.  However, 
ATSDR  reco^uzes  that  other  parties, 
such  as  State  and  local  government 
agencies,  as  well  as  private  groups  and 
individuals,  may  have  pertinent 
information  related  to  specific  sites. 

The  proposed  regulation  states  that 
ATSDR  will  notify  specific  parties,  such 
as  government  agencies  and  certain 
private  parties,  of  its  intention  to 
conduct  a  health  assessment.  For 
instance,  ATSDR  will  routinely  notify 
the  owner  or  operator  of  a  facilify  if  that 
information  is  readily  available.  ATSDR 
does  not  intend  to  conduct  extensive 
searches  for  owners  or  operators  of 
facilities  unless  tiiat  information  is 
available  from  such  sources  as  EPA, 
State  or  local  agencies,  or  site 
inspections.  Accordingly,  it  is  likely  that 
in  the  case  of  an  abandoned  site,  few  if 
any  private  potentially  responsible 
parties  would  be  notified  of  ATSDR's 
intention  to  conduct  a  health 
assessment 

One  purpose  of  the  notification  of 
various  parties  is  to  gather  as  much 
relevant  information  as  possible 
concerning  a  site  of  concern.  In 
situations  where  littie  or  no  data  are 
available  for  a  specific  site  which  is  to 
be  the  subject  of  a  health  assessment, 
ATSDR  retains  the  right  under  the 
proposed  regulation  to  arrange  for 
sampling  or  other  data  gathering  at  a 
facilify  or  release  for  the  limited  purpose 
of  determining  the  existence  of  current 
or  potential  health  problems. 

The  proposal  specifies  that  the 
administrative  record  for  an  ATSDR 
health  assessment  and  health  effects 
study  shall  include,  at  a  minimum,  the 
final  report  of  the  assessment  or  study, 
nonconfidential  data  upon  which  the 
report  is  based,  the  protocol  for  the 
study,  the  list  of  external  peer  reviewers 
of  the  study,  their  comments,  and 
ATSDR's  response  to  the  comments.  The 
proposed  regulation  also  permits 
ATSDR  to  include  in  its  administrative 
record  any  other  docimients  which  are 
determined  to  be  appropriate.  These 
provisions  are  not  intended  to  be  a 
substitute  for  or  conflict  with 
administrative  record  requirements 
established  by  EPA  for  specific 
Superfund  sites.  EPA  retains  the 
authorify  to  establish  its  own 
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administrative  records,  although  it  is 
likely  that  EPA  will  include  ATSDR's 
administrative  record  for  its  health 
assessments  and  health  effects  studies 
in  the  EPA  administrative  record  for 
specific  sites.  In  addition,  interested 
parties  may  comment  directly  to  EPA 
concerning  ATSDR  health  assessments 
and  health  effects  studies.  EPA  may,  at 
its  discretion,  include  these  comments  in 
its  administrative  record  for  each 
specific  site. 

In  amending  CERCLA,  SARA  makes  it 
clear  that  the  costs  of  ATSDR  health 
assessments  and  health  effects  studies 
are  response  costs  which  are 
recoverable  fit)m  responsible  parties. 
The  proposed  regulation  specifies  that 
ATSDR  will  compile  documentation  to 
support  cost  recovery  actions  for  its 
studies.  Where  appropriate,  this 
documentation  will  be  forwarded  to  the 
appropriate  EPA  regional  office  for  cost 
recovery  purposes. 

Paperwork  Reduction  Act: 

The  information  collection 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  and 
assigned  a  control  number  as  follows: 
section  90.4 — OMB  control  number 
0920-0204. 

Cost  Regulatory  Analysis: 

The  Secretary  has  determined,  in 
accordance  v«th  Executive  Order  12291, 
that  this  rule  will  not  constitute  a 
"major"  rule  and  therefore  is  not  subject 
to  the  regulatory  impact  analysis 
requirements  of  the  Order.  Major  rules 
are  those  which  impose  a  cost  on  the 
economy  of  $100  million  or  more  a  year 
and  have  certain  other  economic 
impacts. 

This  rule  will  not  have  a  significant 
impact  on  small  businesses;  therefore, 
preparation  of  a  regulatory  flexibility 
analysis  is  not  required. 

List  of  Subjects  in  42  CFR  Part  90 

Hazardous  substances.  Public  health. 

For  the  reasons  stated  in  the 
preamble.  Subchapter  H,  consisting  of 
Part  90,  is  proposed  to  be  added,  as  set 
forth  below,  to  Title  42  of  the  Code  of 
Federal  Regulations. 

Dated:  May  10. 1988. 
Robert  E.  Windom, 
Assistant  Secretary  for  Health. 

Approved:  August  4, 1988. 

Otis  R.  Bowen. 

Secretary. 


SUBCHAPTER  H— HEALTH  ASSESSMENTS 
AND  HEALTH  EFFECTS  STUDIES  OF 
HAZARDOUS  SUBSTANCES  RELEASES 
AND  FACILITIES 

PART  90-AOMINiSTRATIVE 
FUNCTIONS,  PRACTICES,  AND 
PROCEDURES 

Sees. 

90.1  Purpose  and  applicability. 

90.2  Definitions. 

90.3  Procedures  for  requesting  health 
assessments. 

90.4  Contents  of  requests  for  health 
assessments. 

90.5  Acting  on  requests. 

90.8    Notification  of  determination  to 

conduct  a  health  assessment  in  response 
to  a  request  from  the  public. 

90.7  Conduct  of  health  assessments  and 
health  effects  studies. 

90.8  Public  health  advisory. 

90.9  Notice  and  commment  period. 

90.10  Reporting  of  results  of  health 
assessments  and  health  effects  studies. 

90.11  Confidentiality  of  information. 

90.12  Administrative  record. 

90.13  Doctmientation  and  cost  recovery. 

Authority:  42  U.S.C.  9615;  42  U.S.C. 
6939a(c). 

§  90.1    Purpose  and  appHcabllHy. 

The  provisions  of  this  part  set  forth 
the  poUcies  and  procedures  of  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  with  repect  to 
its  conduct  of  health  assessments  and 
health  effects  studies  under  section 
104(i)  of  the  Comprehensive 
Environmental  Response, 
Compenstation.  and  Liability  Act,  as 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986,  and 
section  3019  of  the  Resource 
Conservation  and  Recovery  Act  These 
provisions  apply  to  ATSDR,  as  well  as 
its  contractors  and  agents,  such  as  other 
Federal  agencies  and  States  carrying  out 
health  assessments  or  health  effects 
studies  pursuant  to  agreements  with 
ATSDR. 

$90.2    Definitions. 

"Administrator"  means  the 
Administrator  of  the  Agency  for  toxic 
Substances  and  Disease  Registry  or 
designee. 

"ATSDR"  means  the  Agency  for  Toxic 
Substances  and  Disease  Registry,  Public 
Health  Service,  U.S.  Department  of 
Health  and  Human  Services. 

"CERCLA"  means  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(42  U.S.C.  9601  et  seq.,  Pub.  L.  No.  96- 
520],  as  amended  by  the  superfund 
Amendments  and  Reauthorization  Act 
of  1988  (Pub.  L  No.  99-499). 


"EPA"  means  the  U.S.  Environmental 
Protection  Agency. 

"FaciUty"  is  defined  in  42  U.S.C. 
9601(9). 

"Hazardous  substance"  is  defined  in 
42  U.S.C  9601(14).  In  addition,  the 
Administrator,  pursuant  to  42  U.S.C 
9604(i)(18),  in  carrying  out  his  or  her 
responsibihties  under  CERCLA  may 
treat  a  pollutant  or  contaminant  as  a 
hazardous  substance. 

"Health  assessment"  means  the 
evaluation  of  data  and  information  on 
the  release  of  hazardous  substances  into 
the  environment  in  order  to:  Assess  any 
ciurent  or  future  impact  on  public 
health,  develop  health  advisories  or 
other  recommendations,  and  identify 
studies  or  actions  needed  to  evaluate 
and  mitigate  or  prevent  human  health 
effects. 

"Health  effects  study"  means  reseach, 
investigaiton,  or  study  performed  by 
ATSDR  to  evaluate  health  effects  of 
hazardous  substtmces  at  specific  sites. 
This  term  includes,  but  is  not  limited  to, 
epidemiological  studies,  exposure  and 
disease  registries,  and  health 
surveillance  programs.  This  term  does 
not  include  health  assessments. 

"Owner  or  operator"  is  defined  in  42 
U.S.C.  9601(20). 

"Peer  review"  means  review  for 
scientific  quality  by  a  panel  consisting 
of  no  less  than  three  nor  more  than 
seven  members,  who  shall  be 
disinterested  scientific  experts  selected 
by  the  administrator  of  ATSDR  on  the 
basis  of  their  reputation  for  scientific 
objectivity  and  the  lack  of  institutional 
ties  with  any  person  involved  in  the 
conduct  of  the  study  or  research  under 
review. 

"Person"  means  an  individual,  firm, 
corporation,  association,  partnership, 
consortium,  joint  venture,  commerical 
entity,  United  States  Government,  State, 
municipality,  commission,  poUtical 
subdivision  of  a  State,  or  any  interstate 
body. 

"Pollutant  or  contaminant"  is  defined 
in  42  U.S.C.  9601(33). 

"Public  health  advisory"  is  a 
statement  by  ATSDR  containing  a 
finding  that  a  release  poses  a  significant 
risk  to  human  health  and  recommending 
measures  to  be  taken  to  reduce 
exposure  and  eliminate  or  substantially 
mitigate  the  significant  risk  to  human 
health. 

"Release"  is  defined  in  42  U.S.C. 
9601(22). 

$  M.3    ProceduTM  for  requesting  twalth 
assessments. 

(a)  ATSDR  will  accept  requests  to 
perform  health  assessments  for  a 
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particular  facility  or  release  from  any 
person  or  group  of  persons. 

(b)  All  requests  to  ATSDR  to  perform 
health  assessments  should  be  addressed 
to:  Associate  Administrator,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
Charablee,  Building  27,  laoo  Clifton 
Road.  N.E..  Atlanta.  GA  30333. 

i9a4   Contents  of  raqiMets  tor  heaNt) 


(a)  Each  request  for  a  health 
assessment  shall  cimtain: 

(1)  The  name,  address  (including  zip 
code],  and  telephone  number  of  the 
requestor 

(2)  The  ofganization  or  group  the 
requestor  represents,  if  any; 

(3)  The  name,  location,  and 
desaiption  of  the  facility  or  release  of 
concern; 

(4)  A  statement  providing  information 
that  individuals  have  been  exposed  to  a 
hazardous  substance  and  that  the 
probable  source  is  a  release; 

(5]  A  statement  requesting  ATSDR  to 
perform  a  health  assessment 

(b)  In  his  or  her  discretion,  the 
Administrator  may  decide  not  to  require 
the  preceding  information  be  submitted 
with  a  request  for  a  health  assessment 

(c)  Each  request  for  a  health 
assessment  should  include,  where 
possible: 

(1)  Any  other  information  pertaining 
to  the  facility  or  release,  such  as  the 
nature  and  amount  of  the  hazardous 
substances  of  concern; 

(2)  Potential  pathways  for  human 
exposure,  including  a  description  of  the 
media  contaminated  (e.g.  soil, 
groundwater,  air,  etc.); 

(3)  The  demographic  nature  and 
proximity  of  the  potentially  affected 
human  population; 

(4)  Other  Federal.  State,  or  local 
governmental  agencies  which  were 
notified  or  investigated  the  facility  or 
release. 

S  90.5    Acting  on  requests. 

(a]  Upon  receipt  of  a  request  for  a 
health  assessment  submitted  under  this 
part  ATSDR  will  determine  whether  or 
not  there  is  a  reasonable  basis  to  justify 
conducting  a  health  assessment  AtSDR 
will  base  diis  determination  on,  among 
other  factors: 

(1)  Whether  individuals  have  been 
exposed  to  a  hazardous  substance,  for 
which  the  probable  source  of  such 
exposure  is  a  release; 

(2)  The  location,  concentration,  and 
toxicity  of  the  hazardous  substances; 

(3}  The  potential  for  further  human 
exposure; 

(4)  The  recommendations  of  other 
governmental  agencies; 


(5)  The  ATSDR  resources  available 
and  other  ATSDR  priorities,  such  as  its 
responsibilities  to  conduct  other  health 
assessments  and  health  effects  sudies. 

(b)  Where  appropriate,  ATSDR  will 
request  information  from  other  Federal, 
State,  and  local  governmental  agencies 
pertaining  to  a  facility  or  release  which 
is  the  subject  of  a  request  from  an 
interested  person  to  ATSDR  to  conduct 
a  health  assessment 

(c)  The  requestor  will  be  notified  in 
writing  of  ATSDR's  determination  that 
either  a  health  assessment  will  be 
performed,  a  health  assessment  will  not 
be  performed,  or  that  further  information 
concerning  the  facility  or  release  is 
required  before  a  decision  can  be  made 
whether  a  health  assessment  will  be 
performed. 

(d)  If  a  health  assessment  is  not 
initiated  in  response  to  a  request  from 
an  interested  person.  ATSDR  shall 
provide  a  written  explanation  to  the 
requestor  of  why  a  health  assessment  is 
not  appropriate. 

S9a6    Notification  of  determination  to 
conduct  a  health  aieeaament  In  response 
to  a  request  from  the  public. 

(a)  Following  a  determination  by 
ATSDR  to  conduct  a  health  assessment 
in  response  to  a  request  from  an 
interested  person,  ATSDR  shall  notify, 
at  a  TniniTTiiiTTi,  the  following  parties  of 
its  intent  to  perform  a  health 
assessment 

(1)  The  U.S.  Environmental  Protection 
Agency; 

(2)  The  appropriate  State  government 
environmental  agency; 

(3)  The  appropriate  State  and  local 
health  departments; 

(4]  The  requestor 

(5)  The  owner  or  operator  of  the 
facility  of  concern,  if  that  information  is 
readily  available  to  ATSDR; 

(b)  In  its  discretion,  ATSDR  may 
notify  any  other  persons  which  it  feels 
may  be  affected  by  the  release  or  have 
information  pertaining  to  the  release. 

S  90.7    Conduct  of  health  assessments  and 
health  effects  studies. 

(a]  Any  interested  person  or  persons 
may  submit  data  or  information  to 
ATSDR  for  it  to  consider  in  its  conduct 
of  a  health  assessment  or  a  health 
effects  study.  In  performing  a  health 
assessment  or  a  health  effects  study. 
ATSDR  will  consider  data  and 
information  it  has  independently 
generated  or  received  from  other  parties, 
such  as  EPA  other  Federal  agencies. 
State  and  local  governmental  agencies, 
businesses,  citizen  organizations,  and 
community  groups. 

(b]  ATSDR  may  determine  it  is 
necessary  to  conduct  a  site  visit  in 


connection  with  a  health  assessment  or 
health  effects  stiidy.  The  ATSDR 
representative  may  allow  the 
participation  of  any  person  in  the  site 
visit  which  he  or  she,  in  his  or  her 
discretion,  determines  will  aid  in  the 
conduct  of  the  health  assessment  or 
health  effects  study. 

(c)  In  the  event  that  the  information 
necessary  to  perform  a  health 
assessment  or  health  effects  study  is  not 
readily  available  from  other  sources, 
ATSDR  may  arrange  for  sampling  or 
additional  data  gathering  at  a  facility  or 
release  for  the  limited  purpose  of 
determining  the  existence  of  mrrent  or 
potential  hecdth  problems. 

990J    PuMc  health  advisory. 

ATSDR  may  issue  a  public  health 
advisory  based  on  the  findings  of  a 
health  assessment  health  effects  study, 
or  other  ATSDR  involvement. 

9  90.9    Notice  and  comment  period. 

Following  internal  review  by  ATSDR 
and  external  peer  review  of  a  draft 
report  of  a  health  effects  study,  ATSDR 
wUl  publish  a  notice  that  the  draft  report 
is  available  for  public  review  and 
comment  At  a  minimum,  the  notice 
shall  be  published  in  at  least  one 
newspaper  of  general  distribution  in  the 
locale  where  the  study  was  conducted. 
The  notice  shall  describe  how  copies  of 
the  draft  report  of  the  health  effects 
study  can  be  obtained  and  set  a 
reasonable  time  period  for  interested 
persons  to  submit  comments  concerning 
the  study.  ATSDR  may,  in  its  discretion, 
respond  in  writing  to  comments  it 
receives. 

S9ai0    Reporting  of  results  of  health 
■nessments  and  health  effects  studies. 

(a)  ATSDR  shall  provide  a  report  of 
the  results  of  a  health  assessment  or 
health  effects  shidy  to  EPA  the 
appropriate  State  and  local 
governmental  agencies,  any  person 
requesting  ATSDR  to  conduct  the  study, 
and  parties  potentially  responsible  for 
the  release,  where  known.  In  addition, 
such  reports  shall  be  available  to  the 
general  public  upon  request. 

(b)  In  the  event  that  ATSDR  or  its 
representatives  conduct  medical 
examinations  of  individuals  in  the 
course  of  a  health  effects  study  and  the 
examination  reveals  a  positive 
significant  medical  finding,  the 
individual,  and  a  physician  if  designated 
by  the  individual,  will  be  promptly 
notified  of  that  significant  medical 
finding  of  ATSDR. 

(c)  A  summary  of  the  findings  of  all 
medical  examinations  for  each 
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individual  will  be  sent  by  ATSDR  to  that 
individual. 

(d)  All  studies  and  lesults  of  research 
conducted  under  this  part  [other  than 
health  assessments)  shall  be  reported  or 
adopted  only  after  appropriate  peer 
review. 

§90.11    CowWdiHIaMty  of  Infonnrtion. 

(a]  ATSDR  shall  consider  any  medical 
information  in  individually  identifiable 
form  to  be  confidential  infonnation  and 
shall  release  such  information  only  in 
accordance  with  the  Privacy  Act  [5 
U.S.C.  552a]  or  other  applicable  Federal 
law. 

(b]  As  provided  under  section 
104(eK7)  of  CERCLA.  any  records, 
reports,  or  information  obtained  from 
any  person  under  this  section  shall  be 
available  to  the  public,  except  that  upon 
a  showing  satisfactory  to  ATSDR  by  any 
person  that  records,  reports,  or 
information,  or  particular  part  thereof 
(other  than  health  or  safety  effects 
data),  to  which  any  officer,  employee,  or 
representative  of  ATSDR  has  access 
under  this  part  if  made  public  would 
divulge  information  entitled  to 
protection  under  the  Trade  Secrets  Act 
(18  U.S.C.  1905],  such  information  or 
particular  portion  thereof  shall  be 
considered  confidential  in  accordance 
with  the  purposes  of  that  section,  except 
that  such  record,  report,  document,  or 
information  may  be  disclosed  to  other 
officers,  employees,  or  authorized 
representatives  of  the  United  States 
concerned  with  carrying  out  statutorily 
mandated  duties. 

(c]  In  submitting  data  to  ATSDR,  a 
person  may  designate  the  data  which 
such  person  believes  is  entitled  to 
protection  under  this  section  and  submit 
such  designated  data  separately  from 
other  data  submitted  under  this  part.  A 
designation  under  this  paragraph  shall 
be  made  in  writing  to  the  Administrator. 
However,  should  ATSDR  at  any  time 
question  such  designation,  not  less  than 
15  days  notice  to  the  person  submitting 
the  iiionnation  shall  be  given  of  the 
intention  to  remove  such  trade  secret 
designation  from  such  information.  The 
person  may  submit  a  request  to  the 
Administrator  to  reconsider  this 
intention  and  may  provide  additional 
information  in  support  of  the  trade 
secret  designation.  The  Administrator 
shall  notify  the  person  in  writing  of  the 
decision  which  will  become  effective  no 
sooner  than  15  days  after  the  date  of 
such  notice. 

S  90.12    Admlnlstrativ*  record 

(a)  ATSDR  shall  maintain  an 
administrative  record  of  all  health 
assessments  and  health  effects  studies. 
The  Administrator  shall,  in  his  or  her 


discretion,  determine  the  contents  of  the 
administrative  record  At  a  minimum, 
die  administrative  record  shall  include: 

(1]  The  final  ATSDR  report  of  the 
health  assessment  or  health  effects 
study; 

(2)  Nonconfidential  data  and  other 
information  upon  which  that  report  is 
based  or  which  was  considered  by 
ATSDR; 

(3)  Nonconfidential  data  or  other 
information  submitted  by  interested 
persons  pertaining  to  the  health 
assessment  or  health  effects  study; 

(4]  The  protocol  for  the  health  effects 
study; 

(5]  A  list  of  the  individuals 
responsible  for  external  peer  review  of 
the  report  of  a  health  effects  study,  their 
comments,  and  ATSDR's  response  to  the 
comments. 

(6]  For  health  effects  study,  the  notice 
announcing  the  availability  of  a  draft 
report  for  public  review  and  comment 
all  comments  received  in  response  to  the 
notice,  and  any  responses  to  the 
comments  by  AtSDR. 

(b]  The  administrative  record  may 
contain  a  confidential  portion  which 
shall  include  all  information  determined 
to  be  confidential  by  the  Adminisfrator 
imder  this  part. 

(c]  The  Administrator  may  determine 
other  docimients  are  appropriate  for 
inclusion  in  the  administrative  record 
for  health  assessments  or  health  effects 
studies. 

(d)  Predecisional  documents, 
including  draft  documents,  are  not 
documents  upon  which  ATSDR  bases  its 
conclusions  in  health  assessments  or 
health  effects  studies,  and  are  not 
usually  included  in  the  administrative 
record. 

(e)  The  administrative  record  for 
ATSDR  health  assessments  and  health 
effects  studies  will  be  available  for 
review,  upon  prior  request  at  ATSDR 
headquarters  in  Atlanta,  Georgia. 

S  90.13    Documontatlcn  and  cost  racovory. 

(a)  During  all  phases  of  ATSDR  health 
assessments  and  health  effects  studies, 
documentation  shall  be  completed  and 
maintained  to  form  the  basis  for  cost 
recovery,  as  specified  in  section  107  of 
CERCLA. 

(b]  Where  appropriate,  the 
information  and  reports  compiled  by 
ATSDR  pertaining  to  costs  shall  be 
forwarded  to  the  appropriate  EPA 
regional  office  for  cost  recovery 
purposes. 

[FR  Doc.  88-19154  Filed  8-23-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Reseercn  and  Special  ProQrafns 
Administration 

49  CFR  Parts  192, 193,  and  195 

[Dockol  PS-102,  None*  3] 

Control  Of  Drug  Use  In  Natural  Gas, 
Uquefled  Natural  Gas  and  Hazardous 
Liquid  Pipeline  Operations 

aoency:  Office  of  Pipeline  Safety  (OPS), 
RSPA. 

ACTION:  Notice  of  public  hearing. 

SUMMAWY:  This  notice  announces  a 
second  public  hearing  on  proposed  rules 
concerning  the  use  of  prohibited  drugs 
by  persons  engaged  in  sensitive  safety 
and  security-related  functions  involving 
pipeline  facihties.  The  purpose  of  this 
hearing  is  to  receive  oral  statements 
from  interested  persons  who  did  not 
participate  in  the  August  17, 1988, 
hearing. 

DATES:  This  public  hearing  will  be  held 
from  liOO  p.m.  to  5:00  p.m.,  September  6, 
1988.  Persons  should  give  notice  of  their 
intent  to  make  oral  statements  by 
September  1, 198& 

ADDRESS:  This  public  hearing  will  be 
held  at  the  Department  of 
Transportation,  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC  in 
Room  3442-3446. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  to  make  a  statement  should  be 
directed  to  Linda  Craver,  Office  of 
Pipeline  Safety,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW..  Washington,  DC 
2059a  (202]  366-1640.  Questions 
concerning  the  subject  matter  of  the 
notice  should  be  directed  to  Cesar  De 
Leon  using  the  same  address  and 
telephone  number. 

SUPPLEMENTARY  INFORMATION:  RSPA 

recently  published  a  notice  of  proposed 
rulemaking  regarding  the  use  of 
prohibited  drugs  by  persons  who 
perform  sensitive  safety  and  security- 
related  functions  involving  gas,  liquefied 
natural  gas,  or  hazardous  liquid  pipeline 
facilities  that  are  subject  to  the  safety 
standards  in  49  CFR  Part  192,  Part  193, 
or  Part  195  (53  FR  25892,  July  8, 1988). 
The  proposed  rules  would  apply  to 
operators  of  these  pipeline  facilities 
(other  than  operators  of  master  meter 
systems]. 

Under  the  proposed  rules,  each 
operator  would  have  to  establish  and 
conduct  a  written  drug  testing  plan 
covering  its  own  employees  and  those  of 
contractors.  Testing  would  be  conducted 
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prior  to  employment,  after  an  accident, 
randomly,  and  based  on  reasonable 
cause.  Operators  also  would  be  required 
to  have  an  Employee  Assistance 
Program  to  provide  education  and 
training  about  drugs. 

RSPA  held  a  public  hearing  at  the 
Dallas/Fort  Worth  Airport  Marriott 
Hotel  in  Irving,  Texas  on  August  17, 
1988.  The  Notice  of  that  public  hearing 
was  published  in  the  Federal  Register  on 
July  14, 1088  (53  PR  26615). 

RSPA  received  many  valuable  oral 
statements  at  that  hearing,  and  believes 
that  a  second  public  hearing  is 
warranted  so  that  others  might  speak 
who  did  not  participate  in  the  August  17 
hearing.  A  copy  of  the  transcript  of  that 
hearing  will  be  placed  in  the  docket  on 
or  about  September  1, 1988.  The 
transcript  will  be  available  for  review  in 
Room  8426,  Nassif  Building,  400  Seventh 
Street.  SW.,  Washington.  DC  20590. 

The  procedures  announced  for  the 
August  17  hearing  will  generally  apply 
to  this  second  hearing.  The  hearing  will 
be  chaired  by  the  Administrator  of 
RSPA  and  Co-chaired  by  the  Director  of 
OPS.  The  hearing  will  be  open  to  the 
public  subject  to  the  space  available. 
The  hearing  will  be  informal,  not  a 
judicial  or  evidentiary  type  of  hearing. 
Participants  will  not  be  permitted  to 
cross  examine  persons  presenting  oral 
statements,  although  the  hearing  officer 
or  RSPA  staff  may  ask  clarifying 
questions. 

Interested  persons  will  have  an 
opportunity  to  present  oral  statements. 
Because  of  the  time  limitation, 
preference  in  speaking  will  be  provided 
to  those  who  did  not  participate  in  the 
August  17  hearing.  The  time  allowed  for 
statements  will  be  at  the  discretion  of 
the  hearing  ofBcer,  and  a  speakers 
roster  will  be  available  at  the  hearing 
room.  After  initial  oral  statements  have 
been  presented,  those  who  wish  to  make 
rebuttal  statements  may,  if  time  permits, 
be  given  an  opportunity  to  do  so  in  the 
same  order  in  which  the  initial 
statements  were  made.  The  hearing  will 
be  recorded  by  a  court  reporter.  A 
transcript  of  the  hearing  will  be  included 
in  the  docket  as  part  of  the  record  of  this 
rulemaking  proceeding.  Persons  who 
wish  to  purchase  a  copy  of  the  transcript 
should  contact  the  court  reporter 
directly.  Further  procedures  for 
conducting  the  hearing  will  be 
annoimced  by  the  hearing  officer  at  the 
beginning  of  the  hearing. 

Persons  who  wish  to  make  oral 
statements  at  the  hearing  should  notify 
the  person  whose  name  appears  above 
under  "FOR  FURTHER  INFORMATION 
CONTACT*  not  later  than  September  1. 


1988.  Late  requests  will  be  accepted 
only  if  the  statements  can  be  made 
during  the  allotted  hearing  time.  Please 
give  your  name  and  the  organization  you 
represent,  if  any.  Indicate  the  amount  of 
time  that  is  requested  for  your  initial 
oral  statement.  Requests  for  more  than 
15  minutes  of  initial  speaking  time  must 
be  justified.  Requests  for  special  display 
equipment  will  not  be  granted. 

Persons  who  wish  to  submit  written 
statements  in  addition  to  their  oral 
presentation  may  do  so  at  the  hearing. 
At  least  twenty-five  copies  should  be 
available  for  distribution.  Persons  who 
wish  to  submit  written  statements 
without  participating  in  the  hearing  may 
do  so  by  sending  them  in  duplicate  to 
the  Dockets  Unit,  Room  8417,  Office  of 
Pipeline  Safety,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation.  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  Such  submissions  must  be 
received  before  the  close  of  the  period 
for  public  conunent  on  the  proposed 
rules,  September  6, 1988. 

Authority:  49  App.  U.S.C.  1672, 1804,  and 
2202;  48  CFR  1.53. 

Issued  in  Washington,  DC,  on  August  19. 
198a 

Richaid  L  Beam, 

Director,  Office  of  Pipeline  Safety. 
[FR  Doc  88-19182  Filed  8-23-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

SO  CFR  Part  658 

Shrimp  Fiahary  of  ttia  Gulf  of  Maxico 

AOENCy:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Notice  of  availability  of  a 
fishery  management  plan  amendment 
and  request  for  comments. 

summary:  NOAA  issues  this  notice  tiiat 
the  Gulf  of  Mexico  Fishery  Management 
Council  (Council)  has  resubmitted 
Amendment  4  to  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico  {FMP]  for 
review  by  the  Secretary  of  Commerce 
(Secretary).  Comments  are  invited  from 
the  public  on  the  amendment  and  other 
related  dociunents. 

date:  Comments  will  be  accepted  until 
September  19, 1988. 

ADOREStcS:  Send  comments  to  Michael 
E.  Justen.  Southeast  Region,  NMFS, 


94509  Koger  Boulevard,  St.  Petersburg. 
FL  33702. 

Copies  of  Amendment  4,  the 
environmental  assessment  and  the 
supplemental  regulatory  impact  review 
are  available  from  the  Gulf  of  Mexico 
Fishery  Management  Council,  Lincoln 
Center,  Suite  881,  5401  West  Kennedy 
Boulevard,  Tampa,  FL  33609. 
FON  niRTMCII  INFORMATION  CONTACT: 
Michael  E.  Justen  (Plan  Coordinator), 
813-893-3722. 

SUPPLEMENTARY  INFORMATION: 
Amendment  4  to  the  FMP  was  prepared 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act, 
which  requires  the  Secretary,  upon 
receiving  an  FMP  or  amendment,  to 
publish  a  notice  that  the  FMP  or 
amendment  is  available  for  public 
review  and  comment.  The  Secretary  will 
consider  the  public  comments  in 
determining  the  approvability  of  this 
amendment 

Amendment  4  identifies  additional 
problems  that  have  developed  in  the 
fishery  and  revises  the  objectives  of  the 
FMP  accordingly.  The  annual  review 
process  for  the  Tortugas  sanctuary  is 
simplified,  and  the  Council  and  the 
Director,  Southeast  Region,  NMFS, 
review  deadline  for  the  Texas  closure  is 
exended  to  February  1.  White  shrimp 
taken  in  the  EEZ  are  to  be  landed  in 
accordance  with  a  State's  size 
possession  regulations  to  provide 
consistency  and  facility  of  enforcement 
with  the  State  of  Louisiana.  This  latter 
action  is  to  be  implemented  at  such  time 
that  Louisiana  provides  for  an  incidental 
catch  of  tmdersized  white  shrimp  in  the 
fishery  for  seabobs.  The  habitat  section 
of  the  FMP  is  also  updated.  Proposed 
regulations  for  this  amendment  will  be 
published  within  10  days. 

NOAA  published  a  notice  of 
availability  on  December  15, 1987  (52  FR 
47615]  outiining  the  purpose  of 
Amendment  4  and  inviting  the  public  to 
comment  The  Secretary  retimied 
Amendment  4  to  the  Council,  however, 
because  the  socioeconomic  analysis  of 
the  proposed  measures  was  inadequate. 
NOAA  published  a  notice  (53  FR  286, 
January  6, 1988)  withdrawing 
Amendment  4  and  inviting  the  public  to 
send  comments  to  the  Council  while  the 
amendment  was  being  revised. 

[ibXi&.C.XWVetBeq] 

Dated:  August  19. 1988. 
Ricfaard  H.  Schaefer, 

Director  of  Office  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  88-19157  Filed  8-19-88;  1:26  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Revtow  by  Offic*  of 
Managemtnt  and  Budgtl 

August  19,  loea 

The  Department  of  Agriculture  has 
submitted  to  0MB  or  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection:  (3]  Form  number(8],  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5]  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  v^ether  section  3504(h) 
of  PX.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  dociunents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250.  (202)  447- 
211& 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Revision 

•  Farmers  Home  Administration 
Form  FmHA  1962-1,  Agreement  for  the 

Use  of  Proceeds/Release  of  Chattel 

Security 
FmHA  1962-1 
On  occasion 
Individuals  or  households;  Farms; 

130,000  responses;  42,900  hours 
lack  Holston  202-382-9736 

•  Farmers  Home  Administration 
7  CFR 1951-A,  Account  Servicing 

Policies 
On  occasion 
Individuals  or  households;  Farms; 

Businesses  or  other  for-profit;  Small 

businesses  or  organizations;  130 

responses;  33  hours 
Jack  Holston  202-382-9736 

•  Agricultural  Marketing  Service 
Valencia  Organges  Grown  in  Arizona 

and  Designated  Part  of  California, 
Marketing  Order  No.  908 
Recordkeeping;  On  occasion;  Weekly; 

Annually 
Farms;  Businesses  or  other  for-profit; 

134,766  responses;  17,998  hours 
Virginia  M.  Olson.  (202)  447-5057 

New  Collection 

•  Farmers  Home  Administration 

7  CFR  1951-S,  Farmer  Program  Account 
Servicing  Policies 

FmHA  1951-39, 1951-39A 

On  occasion 

Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Small  businesses  or 
organizations;  338.533  responses; 
150.082  hours 

lack  Holston  202-382-9736 

Extension 

•  Agricultural  Cooperative  Service 
Annual  Survey  of  Farmer  Cooperatives 

and  Questionnaire  to  Identify  Farmer 

Cooperatives 
ACS-13,  ACS-14A.  B.  C 
Annually;  Other  once  per  cooperative 
Businesses  or  other  for-profit;  Small 

businesses  or  organizations;  5,150 

responses;  1,455  hours 
Ralph  M.  Richardson,  202-653-7096. 
DonaU  E.  Huicher, 

Acting  Departmental  Clearance  Officer. 
(FR  Doc.  88-19212  Filed  8-23-88;  8:45  am] 

BtLUNQ  CODE  S41(M)1-M 


Food  and  Nutrition  Service 

National  Advleory  CouncH  on  Maternal, 
Infant  and  Fetal  Nutrition;  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463). 
announcement  is  made  of  the  following 
Council  meeting: 

Date  and  Time:  September  14-16, 
1988,  9:00  a.m. 

Place:  Lord  Baltimore  Radisson  Hotel 
Baltimore  and  Hanover  Streets, 
Baltimore,  Maryland  21201. 

Purpose  of  Meeting:  The  Council  will 
continue  its  study  of  the  Special 
Supplemental  Food  Program  for  Women, 
Infants  and  Children  fWIC)  and  the 
Commodity  Supplemental  Food  Program 
(CSFP). 

Agenda:  The  agenda  items  will 
include  the  following:  formulation  of 
recommendations  for  the  Council's  1988 
report  to  the  President  and  Congress; 
and  general  program  operations. 
Recommendations  for  the  report  will 
address  administrative  and  legislative 
changes  for  the  WIC  and  CSF  Programs. 

Meetings  of  the  Council  are  open  to 
the  public.  Members  of  the  public  may 
participate,  as  time  permits.  Members  of 
the  public  may  file  written  statements 
with  the  Council  before  or  after  the 
meeting. 

Persons  wishing  additional 
information  about  this  meeting  should 
contact  Sondra  Ralph,  Supplemental 
Food  Programs  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agricidtiu*e,  Alexandria.  Virginia  22302. 
Telephone:  (703)  756-3730. 

Date:  August  18. 1988. 
Anna  Kondratas, 
Administrator. 
[FR  Doc.  88-79150  Filed  8-23-88:  8:45  am) 

BHJJNOCOOC  MIO-SO-H 


Forest  Service 

Inyo  National  Forest;  Meeting  of  the 
Mono  Basin  National  Forest  Scenic 
Area  Advisory  Board 

The  Mono  Basin  National  Forest 
Scenic  Area  Advisory  Board  will  meet 
at  9:00  am  on  September  21, 1988  at  the 
Presbyterian  Church  in  Lee  Vining. 
California. 

The  agenda  of  the  meeting  will 
include: 


32266 


Federal  Re^ster  /  Vol.  53.  No.  164  /  Wednesday,  August  24,  1988  /  Notices 


1.  Update  on  draft  MBNFSA 
management  plan  and  DEIS; 

2.  Update  on  visitor  center  design  and 
status; 

3.  Update  on  minor  boundary  changes; 

4.  General  business. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend  and 
make  oral  presentation  should  notify 
Dennis  W.  Martin,  Forest  Supervisor, 
Inyo  National  Forest,  873  N.  Main  Street, 
Bishop,  California,  93514,  Telephone: 
(619)  873-5841.  Written  statements  may 
be  filed  with  the  Committee  before  or 
after  the  meeting. 

The  Committee  has  established  the 
following  rules  for  public  participation: 
After  the  Board  has  completed 
discussion  of  each  topic,  the  public  will 
be  allowed  time  for  questions  or 
comment 

Date:  August  15, 1988. 
Dennis  W.  Maitin, 
Forest  Supervisor  and  Chairman. 
[PR  Doc  88-19140  Filed  8-23-88;  8:45  am] 
MLUNQ  CODE  MIO-IMI 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

TiM  PresMenf  s  General  Advisory 
Committee  on  Arms  Control  and 
Disarmament;  Closed  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended, 
the  U.S.  Arms  Control  and  Disarmament 
Agency  announces  the  following 
Presidential  Committee  meeting: 

Name:  General  Advisory  Committee  on 
Anns  control  and  Disarmament 

Date:  September  21. 198a 

Time:  8:30  am. 

Place:  State  Department  Building, 
Washington,  EKl 

Type  of  Meeting:  Closed. 

Contact  William  C  Golbitz,  Executive 
Director,  General  Advisory  Committee  on 
Arms  Control  and  Disarmament  Room  5927, 
Washington.  DC  20451,  (202)  847-5178. 

Purpose  of  Advisory  U.S.  Committee:  To 
advise  the  Director  of  the  Arms  Control  and 
Disarmament  Agency  on  arms  control  and 
disarmament  policy  and  activities,  and  from 
time  to  time  to  advise  the  President  and  the 
Secretary  of  State  respecting  matters 
affecting  arms  control,  disarmament  and 
world  peace. 

Agenda:  The  Committee  will  review 
spedfic  arms  control  and  related  treaty 
issues;  and  Executive  session  will  be  held. 

Reason  for  closing:  The  GAC  members  will 
be  reviewing  and  discussing  matters 
specifically  required  by  Executive  Order  to 
be  kept  secret  in  the  interest  of  national 
defense  and  foreign  policy. 

Authority  to  Close  Meeting:  The  closing  of 
this  meeting  is  in  accordance  with  a 
determination  by  the  Director  of  the  Arms 


Control  and  Disarmament  Agency  dated 
August  16, 1988,  made  pursuant  to  the 
provisions  of  Section  10(d)  of  the  Federal 
Advisory  Committee  Act  as  amended. 
William  |.  Montgomery, 
Conunittee  Management  Officer. 
[FR  Doc.  88-19161  Filed  8-23-88;  8:45  am] 
MLLNta  cooc  laso-u-ii 


DEPARTMENT  OF  COMMERCE 

Agenqf  Information  Collections  Under 
Review  by  ttie  Office  of  Management 
and  Budget 

DOC  has  submitted  to  0MB  for 
clearance  the  following  four  proposals 
for  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.). 

Agency.  National  Oceanic  and 
Atmospheric  Administration 
Title:  Logbook  Family  of  Forms — 
Separate  requests  for  the  Southwest 
Region,  Southeast  Region,  Northeast 
Region  and  Northwest/Alaskan 
Regions 
Form  Numbers:  OMB — New  numbers 
being  requested — Formerly  0648-0016; 
NOAA— N/A 
Type  of  Request  Request  for  approval 

of  existing  requirements 
Burden:  Southwest  Region — 17 
respondents;  94  reporting  hours; 
average  hours  per  response — .04 
hours.  Southeast  Region — 1,430 
respondents;  4,432  reporting  hours; 
average  hours  per  response — .06 
hours.  Northeast  Region — 1,524 
respondents;  1,893  reporting  hours; 
average  hours  per  response — .084 
hours.  Northwest  and  Alaskan 
Regions — 158  respondents;  1,260 
reporting  hours;  average  hours  per 
response — .33  hours 
Needs  and  Uses:  Commercial  fishermen 
in  specified  fisheries  are  required  to 
submit  logbooks  documenting  their 
catch,  fishing  effort  and  asociated 
economic  information.  The  data  are 
used  for  stock  assessments,  regidatory 
analyses,  and  to  monitor  quotas. 
Affected  Public:  Biisinesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 
Frequency:  On  occasion,  weekly, 

monthly,  or  by  trip 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer  John  Criffen,  395- 
7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271, 
Department  of  Conunerce,  Room  6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
John  Griffen.  OMB  Desk  Officer,  Room 
3208,  new  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  August  19, 1988. 

Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organizations. 

(FR  Doc.  88-19151  Filed  8-23-88;  8:45  am] 
BIUMQ  CODE  SSIO-CW-41 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Population  Survey — 
Control  Card. 

Form  Number  CPS-1,  CPS-260,  CPS- 
262. 

Type  of  Request:  Revision. 

Burden:  16,500  hours. 

Avg  Hours  Per  Response:  .026. 

Needs  and  Uses:  This  survey  contains 
questions  for  basic  demographic 
descriptions  of  the  survey  population. 
These  data  are  used  for  national  and 
subnational  estimates,  and  evaluation  of 
other  survey  results. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Monthly. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Francine  Picoult 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271, 
Department  of  Conmierce,  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  August  19, 1988., 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  88-19201  Filed  8-23-88;  8:45  am] 
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International  Trade  Administration 


[A-5M-707] 

Antidumping  Duty  Order;  Granular 
Polytetrafluoroethyiene  Resin  From 
Japan 

action:  Notice. 

summary:  In  separate  investigationB 
concerning  granular 
polytetrafluoroethyiene  (PTFE)  resin 
from  Japan,  the  United  States 
Department  of  Commerce  (the 
Department)  and  the  United  States 
International  Trade  Commission  (the 
ITC)  have  determined  that  granular 
PTFE  resin  from  Japan  is  being  sold  at 
less  than  fair  value  and  that  sales  of 
granular  PTFE  resin  from  Japan  are 
materially  injuring  a  U.S.  industry. 
Therefore,  based  on  these  findings,  all 
unliquidated  entries,  or  warehouse 
withdrawals,  for  consumption,  of 
granular  PTFE  resin  from  Japan  made  on 
or  after  April  20, 1988,  the  date  on  which 
the  Department  pubUshed  its 
"Preliminary  Determination"  notice  in 
the  Federal  Register,  will  be  liable  for 
the  possible  assessment  of  antidumping 
duties.  Further,  a  cash  deposit  of 
estimated  antidumping  dudes  must  be 
made  on  all  such  entries,  and 
withdrawals  from  warehouse,  for 
consumption  made  on  or  after  the  date 
of  publication  of  this  antidumping  duty 
order  in  the  Federal  Register. 

EFFECTIVE  DATE:  August  24. 1988. 

FOR  FURTHER  INFORMATION  CONTACT! 

Raymond  Busen  or  Louis  Apple,  Office 
of  Investigations,  International  Trade 
Administration,  United  States 
Deparment  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone  (202] 
377-3464  or  377-1769. 

SUPPLEMENTARY  INFORMATION:  The 

product  covered  by  this  order  is 
granular  polytetrafluoroethyiene  resin, 
filled  and  unfilled,  which  is  provided  for 
in  Tariff  Schedules  of  the  United  States 
(TSUS)  item  445.54.  The  corresponding 
Harmonized  System  (HS]  number  is 
3904.61.00.  Polytetrafluoro^.thylene 
dispersions  in  water  and  fine  powders 
are  not  covered  by  this  order. 

In  accordance  wnth  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673(a))  (the  Act),  on  June  27, 
1988,  the  Department  made  its  final 
determination  that  granular  PTFE  resin 
from  Japan  is  being  sold  at  less  than  fair 
value  (53  FR  25191,  July  5, 1988).  On 
August  16, 1988,  in  accordance  with 
section  735(d)  of  die  Act.  the  ITC 


notified  the  Department  that  such 
imports  materially  injure  a  U.S.  industry. 

Therefore,  in  accordance  %vith 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675).  the  Department 
directs  United  States  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)).  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
granular  PTFE  resin  from  Japan.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  granulu  PTFE 
resin  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
April  20. 1988,  the  date  on  which  the 
Department  pubUshed  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register  (53  FR  12968). 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margins  noted  below: 


Manufacturers/ producers/exporters 


Daikin  IrxJustries,  lr>c. 

AsaN  Fhjoropolyiners,  Irx:. 
All  others  ...„ 


Weighted- 

average 

margHi 

(percent) 


103.00 
51.45 
91.74 


This  notice  constitutes  an 
antidimiping  duty  order  with  respect  to 
granular  PTFE  resin  from  Japan, 
pursuant  to  section  736  of  the  Act  (19 
U.S.C.  1673e)  and  section  353.48  of  die 
Commerce  Regulations  (19  CFR  353.48). 
We  have  deleted  from  the  Commerce 
Regidations  Annex  I  of  19  CFR  Part  353, 
which  listed  antidumping  duty  findings 
and  orders  currently  in  effect.  Instead, 
interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099. 
Import  Administration,  for  copies  of  the 
updated  list  of  orders  currendy  in  effect. 

This  notice  is  published  in  accordance 
widi  section  736  of  the  Act  (19  U.S.C. 
1673e)  and  section  353.48  of  the 
Commerce  Regulations  (19  CFR  353.48). 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 
August  17. 1988. 

[FR  Doc.  88-19203  Filed  8-23-88;  8:45  am] 

BILXJNQ  CODE  3S10-DS-M 


BEST  COPY  AVAILABLE 


[A-351-801] 

initiation  of  Antidumping  Duty 
investigation:  Steel  Wlieels  From 
Brazil 

AOENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  steel  wheels  from  Brazil  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  U.S.  International 
Trade  Commission  (ITC)  of  this  action 
so  that  it  may  detemine  whether  imports 
of  this  product  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
September  12, 1988.  U  that  determination 
is  affirmative,  we  will  make  preliminary 
determination  on  or  before  January  5, 
1989. 
EFFECTIVE  DATE:  August  24, 1988. 

FOR  FURTHER  INFORMATION  CONTACT  J. 

David  Dirstine  or  Laurie  Lucksinger, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone:  (202)  377-5255. 
SUPPLEMENTARY  INFORMATKMC 

The  Petition 

On  Jidy  29, 1988,  we  received  a 
petition  in  proper  form  filed  by  Kelsey- 
Hayes  Company  on  behalf  of  U.S. 
producers  of  steel  wheels.  In  compliance 
with  the  filing  requirements  of  19  CFR 
353.36,  petitioner  alleges  that  imports  of 
finished  steel  wheels  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act),  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

The  petitioner  has  alleged  that  it  has 
standing  to  file  the  petition.  Specifically, 
the  petitioner  has  alleged  that  it  is  an 
interested  party  as  defined  under 
section  771(9)(C)  of  die  Act  and  that  it 
has  filed  the  petition  on  behalf  of  the 
U.S.  industry  manufacturing  the 
products  that  are  subject  to  this 
investigation. 

If  any  interested  party  as  described 
under  paragraph  (C),  (D),  (E),  or  (F)  of 
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section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opposition  to  this 
petition,  please  file  written  notification 
with  the  Commerce  official  cited  in  the 
"For  Further  Information  Contact" 
section  of  this  notice. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  U.S.  price  on  price 
quotes  for  steel  wheels  delivered  to 
original  equipment  manufacturers  in  the 
United  States.  Petitioner  deducted 
foreign  inland  freight,  foreign 
warehousing,  ocean  freight  and 
insurance,  U.S.  duty,  U.S.  inland  freight, 
U.S.  warehousing,  brokerage  and 
handling  charges,  and  inventory 
carrying  cost 

Petitioner  based  foreign  market  value 
on  price  quotes  for  steel  wheels 
delivered  to  original  equipment 
manufacturers  tii  the  Brazilian  domestic 
market  Petitioner  deducted  the  value 
added  tax  (VAT)  on  steel  wheels. 

Based  upon  a  comparison  of  United 
States  price  and  foreign  market  value, 
petitioner  alleges  dumping  margins  of 
73.87  percent 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioners 
supporting  the  alle^tions. 

We  examined  the  petition  on  steel 
wheels  from  Brazil  and  found  that  it 
meets  the  requirments  of  section  732(b) 
of  the  Act  Therefore,  in  accordance 
with  section  732  of  the  Act  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  steel  wheels  from  Brazil  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  normally,  we 
will  make  our  preliminary  determination 
by  January  5, 1989. 

Scope  of  InvestigatioD 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Pending 
adoption  of  this  Harmonized  System 
(HS),  we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Anotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis.  As  with  the  TSUSA,  the 
HS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
^vritten  description  remains  dispositive. 


We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s]  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
Additionally,  all  Customs  officers  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  steel  wheels  consisting 
of  a  disc  and  a  rim  either  welded  or 
riveted  together,  having  a  diameter  not 
less  than  13  inches  nor  greater  than  16.5 
inches,  designed  to  be  mounted  with 
both  tube  type  and  tubeless  pneumatic 
tires  generally  for  use  on  passenger 
automobiles,  light  trucks  and  other 
vehicles,  as  currentiy  provided  for  imder 
TSUSA  item  number  692.3230  and 
ciurently  classifiable  under  HS  item 
number  8708.70.80. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  TTC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  written  consent 
of  the  Assistant  Secretary  of  Import 
Administration. 

Preliminary  Determinatiaa  by  ITC 

The  rrc  will  determine  by  September 
12, 1988  whether  there  is  a  reasonable 
indication  that  imports  of  steel  wheels 
from  Brazil  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  ii  published  pursuant  to  section 
732(c)(2)  of  the  Act. 
Joseph  A.  Spetiini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Date:  August  17. 1988. 
[FR  Doc.  88-19204  Filed  6-23-88:  8:45  am] 

WLUNO  CODE  S810-OS-4I 


(C-3S1-M2] 

Initiation  of  Countervailing  Duty 
Investigation:  Steal  Wliaals  from  Brazil 

AOENCV:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

action:  Notice  of  initiation  of 
countervailing  duty  investigation. 

BUMHAIIY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Brazil  of  steel  wheels,  as  described  in 
the  "Scope  of  Investigation"  section  of 
this  notice,  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  the  coimtervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (TTC)  of  this  action,  so  that 
it  may  determine  whether  imports  fit>m 
Brazil  materially  injure,  or  threaten 
material  injury  to,  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  September  12, 1988,  and  we 
will  make  our  preliminary  determination 
on  or  before  October  24, 198a 

EFFECTIVE  DATE:  August  24, 1988. 

FOR  FURTHER  INFORMATION  CONTACT! 

Philip  Pia  or  Bernard  Carreau,  Office  of 
Coimtervailing  Compliance,  Import 
Administration,  Room  B-099, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-2786 . 

SUPPlfMENTARY  INFORMATION: 

The  Petition 

On  July  29, 1988,  we  received  a 
petition  filed  in  proper  form  from  the 
Kelsey-Hayes  Company  on  behalf  of  the 
U.S.  indusry  producing  steel  wheels.  In 
compliance  with  the  filing  requirements 
of  section  355.26  of  the  Commerce 
Regulations  (19  CFR  355.26),  the  petition 
alleges  that  manufacturers,  producers, 
or  exporters  in  Brazil  of  steel  wheels 
receive  subsidies  within  the  meaning  of 
section  701  of  the  Act  In  addition,  the 
petition  alleges  that  such  imports 
materially  injure,  or  threaten  material 
injury  to,  the  U.S.  industry  producing  a 
like  product 

Since  Brazil  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  ti»e  Act  the  ITC  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  Brazil 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 
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The  petitioner  has  alleged  that  it  has 
standing  to  file  the  petition.  Specifically, 
the  petitioner  has  alleged  that  it  is  an 
interested  party  as  defined  under 
section  771{9)(C)  of  the  Act  and  that  it 
has  filed  the  peiition  on  behalf  of  the 
U.S.  industry  manufacturing  the 
products  that  are  subject  to  this 
investigation. 

If  any  interested  party  as  described 
under  paragraphs  (C).  (D).  (E],  or  (F)  of 
section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opposition  to  this 
petition,  please  file  written  notification 
with  the  Commerce  official  cited  in  the 
"For  Further  Information  Contact" 
section  of  diis  notice. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
informatiion  reasonably  avaOable  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petiton  on  steel 
wheels  from  Brazil  and  have  found  that 
it  meets  the  requirements  of  section 
702(b)  of  the  Act.  Therefore,  we  are 
initiating  a  counervailing  duty 
investigation  to  determine  whether 
manufactiu^rs,  producers,  or  exporters 
in  Brazil  of  steel  wheels,  as  described  in 
the  "Scope  of  Investigation"  section  of 
this  notice  subsidies.  If  our  investigation 
proceeds  normally,  we  will  make  our 
preliminary  determination  on  or  before 
October  24, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Pending 
adoption  of  this  Harmonized  System 
(HS),  we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  die  TSUSA  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requestins;  petitioners  to 
include  the  approonate  HS  item 
number(s)  as  well  as  die  TSUSA  item 
number(sj  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Sb%et  and  Constitution 
Avenue  ^fW.,  Washington,  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 


contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  finished  steel  wheels 
currently  provided  for  in  item  602.3230 
of  the  TSUSA  and  currenUy  classifiable 
under  HS  item  number  8708.70.80. 

The  merchandise  covered  by  this 
investigation  includes  finished  steel 
wheels  consisting  of  a  disc  and  a  rim 
either  welded  or  riveted  together,  having 
a  diameter  not  less  than  13  inches  nor 
greater  than  16.5  inches,  designed  to  be 
mounted  with  pneumatic  tires  generally 
for  use  on  passenger  automobiles,  light 
trucks  and  other  vehicles. 

Allegations  of  Subsidies 

The  petition  lists  a  number  of 
practices  by  the  Government  of  Brazil 
which  allegedly  confer  subsidies  on 
manufacturers,  producers  or  exporters 
m  Brazil  of  steel  wheels.  We  are 
initiating  an  investigation  on  the 
follovtring  alleged  programs: 

•  Benefits  under  the  BEFIEX  Program 

•  Import  Duty  and  IPI  Tax 
Exemptions  under  Decree-Law  1189 

•  Preferential  Working-Capital 
Financing  for  Exports 

•  Income  Tax  Exemption  for  Export 
Earnings 

•  Export  Financing  under  the  CIC- 
CREGE 14-11  Circular 

•  Exemption  of  IPI  Tax  and  Customs 
Duties  on  Imported  Capital  Equipment 
(CDI) 

•  Resolution  68  (FINEX)  Financing 

•  Accelerated  Depreciation  for 
Brazilian-made  Capital  Goods 

•  Resolution  330  of  the  Bando  do 
Brasil 

Although  alleged  by  the  petitioner,  we 
are  not  investigating  the  following 
programs: 

•  Benefits  under  IPI  Export  Credit 
Premium — ^The  Department  has 
previously  investigated  the  IPI  export 
credit  premium  and  found  that  this 
program  was  terminated  effective  May 
1, 1985.  See  Brass  Sheet.  Because  the 
petitioner  has  presented  no  evidence 
that  this  program  has  been  reinstated, 
we  are  not  initiating  an  investigation  on 
this  program. 

•  Government  Provision  of  Equity 
Capital — ^The  petitioner  has  provided  no 
evidence  of  provision  of  equity  capital 
by  the  Brazilian  government  to  the 
producers  or  exporters  of  the  product 
under  investigation. 

•  Upstream  Subsidy— The  petitioner 
has  not  provided  "reasonable  grounds  to 
believe  or  suspect"  that  a  competitive 
benefit  is  being  bestowed.  Under  the 
terms  of  section  77lA(b)(l), 


a  competitive  benefit  has  been  bestowed 
when  the  price  for  the  input  product  *  *  *  is 
lower  than  the  price  that  the  manufacturer  or 
producer  of  merchandise  which  is  the  subject 
of  the  countervailing  duty  proceeding  would 
otherwise  pay  for  the  product  in  obtaining  it 
from  another  seller  in  an  arms-length 
transaction. 

In  order  to  determine  whether  a 
competitive  benefit  is  bestowed,  we 
must  have  the  Brazilian  market  price  of 
the  alleged  subsidized  li^}ut  to  make  an 
adequate  price  comparison  to  an 
unsubsidized  price  of  the  input.  The 
petitioner  has  not  provided  the 
Department  with  a  Brazilian  market 
price  for  hot-rolled  carbon  sheet  steel 
necessary  to  make  this  comparison. 
Therefore,  we  do  not  have  sufficient 
information  to  determine  whether  a 
competitive  benefit  is  bestowed  on 
Braziliein  producers  of  steel  wheels. 
Moreover,  the  petitioner's  allegation  of 
below-cost  sales  of  subsidized  steel 
inputs  does  not  in  and  of  itself, 
constitute  a  reasonable  basis  to  believe 
or  suspect  that  subsidies  are  being 
passed  through.  We  will  promptiy 
reconsider  this  question  on  the  basis  of 
any  additional  information  provided 
during  the  investigation. 

Notification  of  ITC 

Section  702(dl  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  also  allow  the  FTC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
pubhcly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  September 
12, 1988,  whether  there  is  a  reasonable 
indication  that  imports  from  Brazil 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  its 
determination  is  negative  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  published  pursuant  to  section 
702(c)(2)  of  the  Act. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

August  18, 1988. 

(FR  Doa  88-19205  Filed  8-23-88:  8:45  am] 
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ImportTi  and  Retailers'  Textile 
Advisory  Conunittee;  Partially  Cloeed 


A  meeting  of  the  Importers  and 
Retailers'  Textile  Advisory  committee 
will  be  held  on  Wednesday,  September 
14, 1988,  Herbert  C  Hoover  Building, 
Room  H3407, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230.  (The  Committee  was 
established  by  the  Secretary  of 
Commerce  on  August  13, 1063  to  advise 
Department  officials  of  the  effects  on 
import  markets  and  retailing  of  cotton, 
wool,  and  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles.) 

General  Session:  10:30  a.m.  Review  of 
import  trends,  international  activities, 
report  on  conditions  in  the  market,  and 
other  business. 

Executive  Session:  11:00  a.m. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356  (3  CFR. 
1982  Comp.  p.  166)  and  listed  in  5  U.S.C. 
552b(c)(l). 

The  general  session  will  be  open  to 
the  public  with  a  limited  number  of 
seats  available.  A  Notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  to  the  public  on  the 
basis  of  5  U.S.C.  552b(c](l)  has  been 
approved  in  accordance  with  the 
Federal  Advisory  Committee  Act.  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copying  in  the  Central 
facility  Room  H6628,  U.S.  Department  of 
Commerce,  (202)  377-3031. 

For  further  infonnation  or  copies  of  the 
minutes,  contact  Alfreda  Burton  (202)  377- 
3737. 


JamMRBabb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-19202  Plied  8-23-88;  8.45  am] 
BHJJNO  CODE  3S10-0IMI 

Natiortal  Bureau  of  Standards 
[Docket  Na  70609-«139] 

Approval  of  Federal  Information 
Processing  Standards  Put>lication  146, 
Government  Open  Systems 
Interconnection  Profile  (QOSIP) 

AQENCV:  National  Bureau  of  Standards, 
Commerce. 

action:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  has  approved  a  new 
standard,  which  will  be  pubUshed  as 
FIPS  Publication  146.  This  standard 
supersedes  FIPS  PUB  98,  Message 
Format  for  Computer-Based  Message 
Systems,  which  is  withdrawn. 

summary:  On  October  28, 1987,  notice 
was  published  in  the  Federal  Register 


(52  FR  41488)  that  a  Federal  Information 
Processing  Standard  for  GOSIP  was 
being  proposed  for  Federal  use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  were  reviewed  by  NBS. 
On  the  basis  of  this  review,  NBS 
recommended  that  the  Secretary 
approve  the  standard  as  a  Federal 
Information  Processing  Standard  (FIPS), 
and  prepared  a  detailed  justification 
document  for  the  Secretary's  review  in 
support  of  that  recommendation. 

Ine  detailed  justification  document 
which  was  presented  to  the  Secretary, 
and  which  includes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  and  is  available  for 
inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  FaciUty,  Room  6628, 
Herbert  C.  Hoover  Building,  14th  Street 
Between  Pennsylvania  and  Constitution 
Avenues  NW,  Washington,  DC  20230. 

This  FIPS  contains  two  sections:  (1) 
An  annoimcement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard,  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  This  standard  is 
effective  February  15, 1989. 
AOORE8S:  Interested  parties  may 
purchase  copies  of  this  standard, 
including  the  technical  specifications 
portion,  from  the  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  information  fit)m  NTIS  for  this 
standard  is  set  out  in  the  Where  to 
Obtain  Copies  Section  of  the 
announcement  portion  of  the  standard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gerard  F.  Mulvenna,  Institute  for 
Computer  Sciences  and  Technology, 
National  Bureau  of  Standards, 
Gaithersburg,  MD  20899,  telephone  (301) 
975-3631. 

EnMst  Ambler, 
Director. 
Date:  August  18. 1988. 

Federal  Information  Processing 
Standards  Publication  146 

(Date):    

Announcing  the  Standard  for 

Government  Open  Systems 
Interconnection  Profile  (GOSIP) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Bureau  of 
Standards  after  approval  by  the 


Secretary  of  Commerce  pursuant  to 
Section  111(d)  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949 
as  amended  by  the  Computer  Security 
Act  of  1987,  Pub.  L.  100-235. 

Name  of  Standard.  Government  Open 
Systems  Interconnection  Profile 
(GOSIP). 

Category  of  Standard.  Hardware  and 
Software  Standards,  Computer  Network 
Protocols. 

Explanation.  This  Federal  Information 
Processing  Standard  adopts  the 
Government  Open  Systems 
Interconnection  Profile  (GOSIP).  GOSIP 
defines  a  common  set  of  data 
communication  protocols  which  enable 
systems  developed  by  different  vendors 
to  interoperate  and  enable  the  users  of 
different  applications  on  these  systems 
to  exchange  information.  These  Open 
Systems  Interconnection  (OSI)  protocols 
were  developed  by  international 
standards  organizations,  primarily  the 
International  Organization  for 
Standardization  (ISO)  and  the 
Consultative  Committee  on 
International  Telephone  and  Telegraph 
(CCITT).  GOSIP  is  based  on  agreements 
reached  by  vendors  and  users  of 
computer  networks  participating  in  the 
National  Bureau  of  Standards  (NBS) 
Workshop  for  Implementers  of  Open 
Systems  Interconnection. 

Approving  Authority.  Secretary  of 
Commerce. 

Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 
Bureau  of  Standards  (Institute  for 
Computer  Sciences  and  Technology). 

Cross  Index. — a.  NBS  Special 
Publication  500-150,  Stable 
Implementation  Agreements  for  Open 
Systems  Interconnection  Protocols, 
Version  1,  Edition  1,  NBS  Workshop  for 
Implementers  of  Open  Systems 
Interconnection,  December  1987. 

Related  Documents.  Related 
docimients  are  listed  in  the  Reference 
Section  of  the  GOSIP  document. 

Objectives.  The  primary  objectives  of 
this  standard  are: 
— to  achieve  interconnection  and 

interoperatiblity  of  computers  and 

systems  that  are  acquired  fi-om 

different  manufacturers  in  an  open 

systems  environment 
— to  reduce  the  costs  of  computer 

network  systems  by  increasing 

alternative  sources  of  supply 
— to  facilitate  the  use  of  advanced 

technology  by  the  Federal  government 
— to  stimulate  the  development  of 

commercial  products  compatible  with 

Open  Systems  Interconnection  (OSI) 

standards 

Specifications.  GOSIP  (affixed). 
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Applicability.  GOSIP  shall  be  used  by 
Federal  government  agencies  when 
acquiring  computer  netwoili  products 
and  services  and  commonications 
systems  or  services  that  provide 
equivalent  functionality  to  the  protocols 
defined  in  the  GOSIP  documents. 
Currently.  GOSEP  Siq)p<Htt  the  Message 
Handling  Systems  and  File  Transfer, 
Access  and  Management  ^^lications. 
GOSIP  also  supports  interconnection  of 
the  following  network  technologies: 
CCnr  Recommendation  X.25;  Carrier 
Sense  Multiple  Access  with  Collision 
Detection  (IEEE  802.3);  Token  Bus  [IEEE 
802.4);  and  Token  Ring  (IEEE  802.5). 
Additional  applications  and  netwoik 
technologies  will  be  added  to  later 
versions  of  die  GOSIP  document. 

Implementation.  This  standard  is 
effective  February  15, 1089.  For  a  period 
of  eighteen  (18)  months  after  the 
effective  date,  agencies  are  permitted  to 
acquire  alternative  protocols  which 
provide  equivalent  functionality  to  the 
GOSIP  protocols.  Agencies  are 
encouraged  to  use  this  standard  for 
solicitations  and  contracts  for  new 
networic  products  and  services  to  be 
acquired  after  the  effective  date.  This 
standard  is  compulsory  and  binding  for 
use  in  all  solicitations  and  contracts  for 
new  network  products  and  services  to 
be  acquired  eighteen  (18)  months  after 
the  effective  date.  OSI  protocols 
providing  additional  functionality  will 
be  added  to  GOSIP  as  implementation 
specifications  for  these  protocols  are 
developed  by  the  NBS  Workshop  for 
Implementers  of  O^  For  a  period  of 
ei^teen  months  after  these  new 
protocols  are  included  in  GOSIP. 
agencies  are  permitted  to  acquire 
alternative  protocols  which  provide 
equivalent  functionality.  After  the 
eighteen  month  period,  the  new 
protocols  should  be  cited  in  soUcitations 
and  contracts  when  systems  to  be 
acquired  provide  equivalent 
functionality  to  the  protocols  defined  in 
the  GOSIP  document 

For  the  indefinite  future,  agencies  will 
be  permitted  to  buy  netwoik  products  in 
addition  to  those  specified  in  GOSIP  and 
its  successor  documents.  Such  products 
may  include  other  non-proprietary 
protocols,  proprietary  protocols,  and 
features  and  options  of  OSI  protocols 
which  are  not  included  in  GOSIP. 

The  National  Bureau  of  Standards  is 
developing  a  program  to  accredit  testing 
organizations  for  specific  tests  or  types 
of  tests  lot  computer  products  and 
services.  Information  on  these  tests  and 
test  procedures  will  be  made  available 
in  the  futiu«.  Until  the  tests  and  test 
procedures  are  available,  government 
agencies  acquiring  networks  and 


services  in  accordance  widi  this 
standard  may  wish  to  require  testing  for 
conformance,  interoperation.  and 
performance.  The  tests  to  be 
administered  and  die  testing 
organization  are  at  the  discretion  of  dis 
agency  Acquisition  Authority.  Guidance 
on  testing  for  GOSIP  specifications  is 
contained  in  section  2  of  die  GOSIP 
document 

Waivers.  Under  certain  exceptional 
circumstances,  the  heads  of  Federal 
departments  and  agencies  may  approve 
waivers  to  Federal  Information 
Processmg  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Tide  44,  United  States  Code. 

Requests  for  waivers  shall  be  granted 
only  when: 

a.  CompUance  with  a  standard  would 
adversely  affect  the  accompliriimmt  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government-wide  savings. 

Agency  heads  may  approve  requests 
for  waivers  only  by  a  written  decision 
which  explains  the  basis  upon  which  the 
agency  head  made  the  required 
finding(8).  A  copy  of  each  such  decision, 
with  procurement  sensitive  or  classified 
portions  clearly  identified,  shall  be  sent 
to:  Director,  Institute  for  Computer 
Sciences  and  Technology,  ATTN:  FIPS 
Waiver  Decisions,  Technology  Building, 
Room  B-154,  National  Bureau  of 
Standards,  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
prompUy  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Reg^ter. 

When  the  determination  on  a  waiver 
request  applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Buainesa 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver  request  any 
supporting  documents,  the  document 
approving  the  waiver  request  and  any 
supporting  and  accompanying 
documents,  with  such  deletions  as  the 
agency  is  authorized  and  decides  to 
make  under  5  U.S.C.  552(b),  shall  be  part 
of  the  procurement  documentation  and 
retained  by  the  agency. 


Special  Information.  The  appendices 
to  the  GOSIP  specification  described 
advanced  requirements  for  which 
adequate  profiles  have  not  yet  been 
developed.  Federal  government 
priorities  for  meeting  these  requirements 
and  die  expected  dates  that  work  on 
these  priorities  will  be  completed  are 
also  provided.  As  these  wmk  items  are 
addressed  and  con^ileted  by  the  NBS 
Workshop  for  Implementors  of  OSL 
addenda  will  be  inserted  into  the  GOSIP 
document 

Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Services 
(NTIS),  U.S.  Department  of  Commerce, 
Sprin^eld,  VA  22161.  When  ordering, 
refer  to  Federal  Information  Processing 
Standards  Publication  146 
(FIP»>UB146),  and  tide.  Specify 
microfiche  if  desired.  Payment  may  be 
made  by  check,  money  wder,  or  NTIS 
deposit  accounts. 

[FR  Doc.  68-19149  Filed  8-23-88;  a-4S  am] 

BtLUNQ  CODE  SSIO-CIMt 


National  Technical  Information 
Service 

intent  To  Grant  Exduahre  Patent 
Ucenae 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Gilead 
Sciences  having  a  place  of  business  in 
Foster  City,  CA.  an  exclusive  Ucense  in 
the  United  States  and  certain  foreign 
countries  to  practice  the  invention 
entided  "Inhibitors  for  Replication  of 
Retroviruses  and  for  the  Expression  of 
Oncogene  Products"  U.S.  Patent 
Application  No.  7-159,017.  The  patent 
rights  in  this  invention  will  be  assigned 
to  the  United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusive  Ucense  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 
Licensing.  NTIS,  Box  1423,  Springfield. 
VA  22151. 

A  copy  of  the  instant  patent 
application  may  be  purchased  from  the 
NTIS  Sales  Desk  by  telephoning  703/ 
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487/4650  or  by  writing  to  Order 
Department  NTIS,  5285  Port  Royal  Road, 
Springfield.  VA  22161. 
DouglM  J.  Campion, 

Assodate  Director.  Office  of  FederaJ  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Depariment  of  Commerce. 
[FR  Doc  88-19137  Filed  8-23-88;  8:45  am] 

MUMO  COW  1S10-04-M 


Intent  To  Grant  Exclusive  Patent 
License 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Roberts 
Pharmaceutical  Corporation,  having  a 
place  of  business  in  Eatontown,  New 
Jersey  07724,  an  exclusive  right  in  the 
United  States  and  foreign  countries  to 
practice  the  invention  embodied  in  U.S. 
Patent  Application  S.N.  7-140,269, 
"Pyrimidine  and  Purine  l,2-Butadiene-4- 
OLS  as  Anti-Retroviral  Agents."  Prior  to 
any  license  grant  by  NTIS,  the  patent 
rights  in  this  invention  will  be  assigned 
to  the  United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield. 
VA  22151. 

A  copy  of  the  instant  patent 
application  may  be  ptu-chased  from  the 
NTIS  Sales  Desk  by  telephoning  703/ 
487-4650  or  by  writing  to  NTIS,  5285  Port 
Royal  Road,  Springfield,  VA  22161. 
Douglas ).  Campkn. 

Associate  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
[FR  Doc.  88-19178  Filed  fr-23-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

SDI  Technology  Applications 
Information  System  Data  Base 

AQENCY:  Strategic  Defense  Initiative 


Organization  Office  of  Technology 
Applications,  DOD. 

action:  Notice. 

summary:  The  Strategic  Defense 
Initiative  Organization,  Office  of 
Technology  Applications  (SDIO/T/TA) 
has  developed  the  Technology 
Applications  Information  System  (TAIS) 
to  identify  emerging  Strategic  Defense 
Initaitive  technologies  with  spinoff 
potential.  The  technological  innovations 
available  for  review  by  researchers  and 
developers  in  the  Department  of  Defense 
(DoD),  Federal  Agencies,  and  the  private 
sector,  provides  its  users  with  a 
mechanism  with  which  to  contact 
inventors  of  emerging  SDI-funded 
technologies  to  ioitiate  technical 
discussions,  business  arrangements, 
licensing  agreements,  and/or  royalty 
arrangements  required  to  expedite  the 
transfer  of  these  technologies.  Any  U.S. 
citizen  or  corporation  can  access  the 
TAIS  by  computer  modem  once  a 
militarily  critical  technology  data 
agreement  has  been  completed  and 
eligibility  certified  by  the  Defense 
Logistics  Agency  under  provisions  of 
DoD  Directive  5230.25,*  "Control  of 
Unclassified  Technical  Data  with 
Mihtary  or  Space  Application". 
Information  regarding  qualification  and 
certification  for  access  to  militarily 
critical  technology  may  be  obtained  by 
calling  (800)  DLA-DLSC. 
FOR  FURTHER  INFORMATION  CONTACT! 
SDIO/T/TA,  Room  1E1023,  the 
Pentagon,  Washington,  DC  20301-7100. 
telephone  (202)  693-1563. 

August  18, 1988. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  88-19163  Filed  8-23-88;  8:45  am] 

MLLINQ  CODE  MKMH-H 

DEPARTMENT  OF  ENERGY 

Office  Of  Fossil  Energy 

Coordinating  Sut>committee  on 
Petroleum  Storage  k  Transportation 
Committee  on  Petroleum  Storage  & 
Transportation  National  Petroleum 
Council;  Open  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Coordinating  Subcommittee  on 
Petroleum  Storage  and  Transportation  of 
the  Committee  on  Petroleum  Storage  & 


■  Copies  may  be  obtained.  If  needed,  fttim  the 
U.S.  Naval  Publications  and  Formi  Center, 
Attention  Code  1062,  5801  Tabor  Avenue, 
Philadelphia,  PA  10120. 


Transportation  of  the  National 

Petroleum  Council. 
Date  and  Time: 

Tuesday,  September  27, 1988,  IKK)  PM 
Wednesday,  September  28, 1988. 9:00 
AM 

Place:  Hyatt  Regency,  Room  228, 
International  Parkway,  Dallas/Fort 
Worth  Airport,  Texas. 

Contact-  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy,  Office  of  Fossil 
Energy  (FE-1),  Washington.  DC  20585. 
Telephone:  202/58ft-4695. 

Purpose  of  the  Parent  Council:  To 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  Meeting:  Review  task 
group  status  and  discuss  study  draft 
assignments. 

Tentative  Agenda: 
— Opening  remarks  by  the  Chairman 

and  Government  Cochairman. 
— Review  task  group  status. 
— ^Discuss  study  draft  assignments, 
— Discuss  any  other  matters  pertinent  to 

the  overall  assignment  from  the 

Secretary  of  Energy. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Subcommittee  on  Petroleum  Storage  & 
Transportation  is  empowered  to  conduct 
the  meeting  in  a  fasion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Subcommittee  will  be  permitted 
to  do  so,  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Ms. 
Margie  D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room.  Room  lE-190.  DOE  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC,  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

|.  AUen  Wampler, 

Assistant  Secretary,  Fossil  Energy. 

[FR  Doc.  8fr-19220  Filed  8-23-88;  8:45  am] 
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Energy  Infonnation  Administration 

Agency  information  Collections  Under 
Review  by  tlie  Office  of  Management 
and  Budget 

agency:  Energy  Information 
Administration.  DOE. 

ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

summary:  The  Energy  Infonnation 
Administration  (ElA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

The  listing  does  not  include 
infonnation  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  3504(h] 
of  the  Paperwork  Reduction  Act.  nor 
management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC)):  (2)  CoUection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g..  new,  revision,  or 
extension;  (6)  Frequency  of  collection; 
(7)  Response  obligation,  i.e.,  mandatory 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (8)  Affected  public;  (9)  An 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  An  estimate  of  the 
number  of  responses  annually;  (11)  An 
estimate  of  the  average  hours  per 
response;  (12)  The  estimated  total 
annual  respondent  burden,  and  (13)  A 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  September  23. 1988. 

ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT: 

Carole  Patton,  Office  of  Statistical 
Standards  (EI-70).  Energy  Information 
Administration.  M.S.  lH-023,  Forrestal 
Building,  1000  Independence  Ave.,  SW, 
Washington.  DC  20585,  (202)  588-2222. 


SUPPLEMENTARY  INFORMATION:  If  you 

anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
Notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3084. 

The  first  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Conunission. 

2.  FERC-511. 
3. 1902-0069. 

4.  AppUcation  for  Transfer  of  Electric 
License.  /"'^ 

5.  Extension. 

6.  On  occasion. 

7.  Mandatory. 

8.  Businesses  or  other  for  proBt. 
Individuals  or  households.  State  or  local 
governments.  Non-profit  institutions, 
and  small  businesses  or  organizations. 

9. 10  respondents. 

10. 10  responses. 

11. 400  hours  (total). 

12. 40  hours  per  response. 

13.  The  purpose  of  the  FERC-511  is  to 
carry  out  Uie  requirements  of  Part  1, 
Sections  4(e)  and  8  of  the  Federal  Power 
Act.  This  section  directs  that  a 
hydroelectric  license  may  be  transferred 
upon  application  executed  jointly  by  the 
parties  of  the  proposed  transfer  and  in 
agreement  with  the  FERC. 

The  second  energy  information 
collection  submitted  to  OMB  for  review 
was: 

1.  Federal  Energy  Regulatory 
Commission. 

2.  FERC-510. 
3. 1902-0068. 

4.  Application  for  Surrender  of 
Electric  License. 

5.  Extension. 

6.  On  occasion. 

7.  Mandatory. 

8.  Businesses  or  other  for  proHt, 
Individuals  or  households,  State  or  local 
governments.  Non-profit  institutions, 
and  small  businesses  or  organizations. 

9. 10  respondents. 

10. 10  responses. 

11. 100  hours  (total). 

12. 10  hours  per  response. 

13.  To  carry  out  the  requirements  of 
Part  1,  Sections  4(e),  6  and  13  of  the 
Fedeal  Power  Act.  This  section  directs 
that  a  preliminary  permit  license  may  be 
surrendered  or  terminated  upon 
application  and  where  agreement  exists 
between  the  FERC  and  the  licensee. 

Statutory  authority:  Sec.  5(a).  5[b],  13(b). 
and  52,  Pub.  L  93-275,  Federal  Energy 
Administration  Act  of  1974.  (15  U.S.C.  764(a). 
764(b).  772(b),  and  790a). 


Issued  in  Washingtoa  DC.,  August  19, 198a 
Yvonne  M.  Bisluq), 

Director,  Statistical  Standards,  Energy 
Information  Administration. 
[PR  Doc.  8fr-19218  Filed  8-23-88;  8:45  am] 
mum  CODE  M80-ei-M 


Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

agency:  Energy  Infonnation 
Administration,  DOE. 

action:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  Usted  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

The  listing  does  not  include 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  imder  3504(h) 
of  the  Paperwork  Reduction  Act  nor 
management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regtilatory  Commission 
(FERC));  (2)  Collection  numbers);  (3) 
Ciurent  OMB  docket  number  (iJF 
applicable);  (4)  Collection  title;  (5)  Type 
of  request  e.g.,  new,  revision,  or 
extension;  (6)  Frequency  of  collection; 
(7)  Response  obligation.  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit  (8)  Affected  public;  (9)  An 
estimate  of  the  number  of  recordkeepers 
per  report  period;  (10)  An  estimate  of  the 
number  of  hours  per  recordkeeper,  (11) 
Estimated  total  recordkeeping  hours; 
(12)  Total  recordkeeping  retention 
period,  and  (13)  A  brief  abstract 
describing  the  recordkeeping. 

DATES:  Comments  must  be  filed  on  or 
before  September  23, 1988. 

ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT: 

Carole  Patton,  Office  of  Statistical 


32274 


Fedecal  Re^et  /  Vol.  53.  No.  164  /  Wednesday.  August  24. 198a  /  Noticeg 


Standards  (EI-70),  Energy  lolormatioa 
Administration,  M.S.  lK-a23.  Forrestal 
Building.  1000  Independence  Avenue 
SW..  Wasliii^Bton,  DC  20585.  (202)  58S- 
2222. 

SUPPLCMENTARV  INFO«MllON:  If  you 

anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
withia  tke  period  of  tine  aXknnd  by  tiris 
Notkft.  |tm  ak)^d  advise  tbe  0MB  DC« 
Desk  Officer  of  your  intention  to  db  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telefrfroned  at  [20X1 395-3064. 

The  energy  information  collection 
submitted  to  0^fB  for  review  war. 

I.  Federal  Bietgy  Rcgntatory 
Commission. 

2.FERC-57a 
3. 1902-0124. 

4.  Recordkeeping  Requirements  for 
Certain  Saks  of  Naiiu:al  Gas. 

5.  Extension. 

6.  Recordkeeping. 

7.  Mandatory. 

8.  Businesses  or  other  for  pr o£L 
g.  5,000  recordkeepers. 

10.  0.10  hom^  aimnaDy. 

II.  500  recorcBreeping  hours  Ctotal]. 

12.  3  year  recordkeeping  retenti'on 
period. 

13.  Books,  records,  and  contracts  must 
be  retained  by  the  seller  for  a  period  of 
three  years  to  enable  the  Commisaion 
staff  to  audit:  [1)  If  sales  of  gas  under 
Sections  105  and  106(bJ  of  the  Natural 
Gas  PoKcy  Act  of  1978  (NGPA)  are 
regulated  or  deregulated  and  {Z]  to  audit 
for  co^^>Iiance  with  the  maximum 
ceiKng  price  permitted  for  regulated 
sales  under  Sections  105,  ia6(b].  and 
109. 

SMufury  niuMltr  See:  S(a],  S(b),  13(b), 
and  52.  PiA.  L  93-275.  Federal  Energy 
Adrainiatratian  Act  of  1974,  (15  U.S.C  764(a). 
764(b),  aad  790a). 

iMued  in  WashingtoD.  DC,  Aagust  IS,  1988. 

Yvonn0  M.  Bisnop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 
[FR  Doc.  88-19219  Filed  8-23-88;  8:45  am] 
BILUNQ  COOC  MSO-OI-M 


FMtoral  Energy  Ragulatocy 
CoimnfMion 


[ 


TT- 


August  18,  igsa 

Take  notice  that  on  October  3a  1987, 
Mesa  Operating  Limited  Partncrsh^) 
[Mesa],  Post  Office  Box  2009.  AmariQo, 
Texas  79189-2009,  filed  apjrfications  in 
Docket  No».  088-76-000  aa»d  CB»-77- 
000  pursuant  to  section  7  of  the  Natural 
Gas  Act  for  authorization  to  abandon 
service  due  to  assignment  of  all  Ike 
interests  imder  the  rate  sdiednks  listed 
in  Appc9Mlicea  A  aod  C  and  to  r^ect 
asaigDBient  of  certain  kiteresta  under  the 
rate  scbediilea  liated  in  Appendix  B,  all 
a»  BMre  fully  described  in  the  respective 
appUcations  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

In  Docket  No.  CI88-75-000  Mesa  is 
filing  to  reflect  assignment  of  certain 
interests  to  Kaiser-Francis  Oil  Company 
(Kaiser-Francis)  and  Cabot  Petroleum 
Corporation  (Cabot).  By  assignment 
executed  December  23, 1985,  effective 
September  1. 1985,  Mesa  assigned  all  of 
its  interests  covered  imder  die  rate 
schedules  listed  in  Appendix  A  to 
Kaiser-Francis  and  a  portion  of  its 
interests  covered  under  the  rate 
schedules  listed  in  Appendix  B  except 
Rate  Schedule  No.  168  to  Kaiser-Francis. 
By  assignment  executed  August  28, 1985, 
effective  June  1, 1985,  Mesa  assigned  a 
portion  of  its  interests  covered  under  its 
FERC  Gas  Rate  Schedule  No,  188  [listed 
in  Appendix  B)  to  Cabot 

In  Docket  No.  CI88-77-00O  Mesa  is 
filing  to  reflect  assignment  of  certain 
interest  to  Hutton/lndian  WelU  1984 
Energy  Income  Fund,  Ltd.  (Hutton).  By 
Assignment  executed  October  31. 1986, 


effective  October  1. 1986.  Mesa  assigned 
all  of  its  interests  covered  under  the  rate 
schedules  listed  is  Appendix  C  to 
HuUon. 

Any  person  desiring  to  be  heatd  or  to 
make  any  protest  with  reference  to  said 
application*  showM  on  or  before 
September  8, 1988..  fife  with  the  Federal 
Energy  Regulatory  Commission. 
Vfanlangttm,  DC  20128.  a  petition  to 
intervene  or  a  protest  fa  accordance 
with  the  requirements  of  the 
Commiasion's  Rnles  of  Practice  and 
Procedure  (18  CFE  385.211. 385.214).  All 
protests  filed  witk  the  CommisaioB  will 
be  considered  by  it  in  detenraning  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  proteataala 
parties  to  the  procecdiia^  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  luist  file  a  petition  to 
intervene  in  accordance  with  the 
Commiiaion'a  mtes. 

Under  the  procedore  herein  provided 
for,  »ilefl«  otherwise  advised,  it  will  be 
unnecessary  for  Meea  to  appear  or  to  be 
represented  at  the  hearing. 
Lois  D.  CaBheU, 
Acting  Secretary. 

Appendix  A 


Mesa 
operat- 


partner- 
sfH) 

G.H.S. 
Na 


113 

121 

127 
198 

204 
205 


Docket  No. 


(^12309 

G-4314 

062-540 
084-303-000 


O84-309-000 
084-310-000 


■  This  matia  dba  not  provhia  for  comoUdation 
for  hawing  ol  tka  Mv«ral  mattan  covared  barein. 


206    084-311-000 


Purchaeer 


Norttwm  NoluMt  G« 

Company. 
Panhandle  Eastern 

Pipe  UneOxnpany. 
Do 
Arlda  Ene>w 


(liMsion  of  Afkia. 
Inc. 
Northern  Natural  Gas 

Panhandle  Eastern 
Pipe  Line  Comparry. 

WWama  Naturai  Gas 
Oxnpany. 


Appendix  B 


95 


117 
168 


078-748 


G-4318 
084-274 


Bindel  Fed  Com  #1.  Sec.  9-T23S-R27E,  Eddy  County,  New  Mexico .. 
Marc^iess  Com  #1.  Sec.  »-T23S-fl27E,  Eddy  County,  New  Meirico.... 

Stevens,  CE  #1,  Sec.  32-T32S-R30W,  Meade  County,  Kansae 

Seieton  No.  1  A  No.  2,  Sec.  4-T3N-ft28E,  Beaver  County,  Ohlihoma . 


Purchaser 


B  Paso  Natural  Gat  Company. 


El  Paso  Natural  Gas  Company. 
]  ANR  Pipeline  Company. 
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Appendix  B— Continued 


Mesa 
opeivt- 

ing 
Imitad 


ship 

G.R.S. 

No. 


171 


171 

173 
200 
221 


Docket  Na 


CJ84-277-000 


0184-277-000 

0184-270-000 
0184-305-000 
Ct84-326-000 


Acraage 


Briedenstein  #1,  Sec.  17-T24N-fl13W.  WcxxJs  County,  Oklahoma 

Budiat  #1,  Skl  32-T25N-R13W.  Woods  County,  Oklahoma 

Oimmick  #1.  Sec.  28-T25N-R13W,  Woods  County,  Oklahoma. 

Freeburg  #1,  Sec  18-T24N-R13W.  Woods  Coumy.  OMahoma. 

Jeffries  #1,  Jeffries  #A-1,  Sec.  7-T24N-fll6W,  Woods  County.  OUahoma 

Martin  #1-12,  Sec  12-T24N-R14W,  Woods  County,  Oklahoma ..._ 

MikiMll  ^Cherotoe  A  Oswego),  Sec.  8-T24N-R13W,  Woods  County.  Oklahoma.. 

Scflmsher  #1,  Sec.  31-T25N-H13W,  Woods  County.  Oklahoma 

Buckles  #1-31,  Sec.  31-T25N-R13W,  Woods  County.  Oklahoma. 

SmtMau  #1.  Sm.  6-T24N-R13W,  Woods  County,  OkW»oma 

Leslie  #1,  Sec  29-T25N-R12W.  Mttfa  County,  Oklahoma 

Koehn  #1,  Sec.  30-T21N-R12W,  MaKx  County,  Oklahoma 

MMker,  Jii  #1-2.  Sec.  2-T22N-R12W,  Major  County.  Oklahoma 


Antis  #1-20,  Sac  20-T20N-R20W,  Woodward  County,  Oklahoma. 


Purchaser 


Panhandto  Eastern  Pipe  Lir«e  Com- 
pany. 


Panhandle  Eastern  Pipe  Line  Com- 
pany. 


Panhandle  Eastern  Pipe  Line  Com- 
pany. 

Pioneer  Gas,  Products  Company, 
Oklahoma  Natural  Gas  Gathering 
Corporation. 

Norttiem  Natural  Gas  Company. 


Appendix  C 


Mesa 
operat- 
ing 

limited 
partner- 
ship 
G.R.S. 
No. 


5 
12 
15 
25 
29 

31 
44 


Docket  No. 


CI66-26 

067-237 

C167-772 

0162-657 

CI64-M36 

063-412 
G-18921 


Well  name 


Santa  Fe  #1,  \Mtcher  A  #1 

Pedi0o  #1-16 

Crooks  #1-28 

Brown  #1-4 

MoMihan  #1 


Nsal#22 _ _ _ 

Boese  #1-45,  Leatherman  #1-6,  taattwrman  #2-6,  Lance  #1-ViTLan«  #2-11,  Lanc«  #3^ 
11,  Lance  #4-11,  Lance  #5-11. 


Purchaser 


Cokxado  Interstate  Gas  Company. 
Northern  Natural  Gas  Cornpaoy. 
ANR  Pipeline  Company. 
Not  UiiNf  1  Natural  Gas  Comporry. 
Panhandle  Eastern  Pipe  Line  Compa- 
ny. 
El  Paso  Natural  Gas  Company. 
Transwestem  Pipeline  Company. 


[FR  Doc.  88-19187  Filed  8-23-68;  8:45  am] 

BiLUNQ  CODE  6717-01-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tOPTS-59848;  Fm.-3434-31 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Preiaanufaeture 
Notices 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACnoM:  Notice. 

summary:  Section  5(a](l]  of  the  Toxic 
Substances  Control  Act  [TSCA]  requires 
any  person  who  in*ppds  to  manufacture 
or  import  a  new  chemical  sobstaBce  to 
submit  a  premanubicture  notice  (PMN) 
to  EPA  at  least  90  days  beiore 
manufacture  or  import'CommeBces. 
Statutory  requirements  of  section  5{a)(l] 


premanufacture  notices  are  discussed  in 
the  final  rule  published  in  the  Federal 
Register  of  May  13, 1983  (48  FR  21722). 
In  the  Federal  Register  of  November  11, 
1984  (49  FR  46066),  (40  CFTl  723.250), 
EPA  paUished  a  nde  which  granted  a 
limited  exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  Notices  for  such  pdlymers  are 
reviewed  by  ffA  within  21  days  of 
receipt.  This  notice  annooncee  receipt  of 
thirteen  such  n^fSs  and  provides  a 
suBsnary  of  each. 

DATCS:  Close  of  Review  Periods: 

Y  88-229— August  8, 198& 

Y  88-23a  88-231. 88-232— August  15. 
1986. 

Y  88-233, 88-234— August  17, 1988. 

Y  88-235— A;«ust  21,  ISSa 

Y  88-236.  88-237, 8-238— Aji^ust  22. 
1988. 

Y  88-239— August  28, 1988. 

Y  88-240,  8S-241— AugiKt  3a  1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Culleen,  Premanufacture 
Notice  Management  K^ach,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environntental 
Protection  Agency,  Rm.  E-611.  401  M 
Street  SW.,  Washington.  DC  20460.  (202) 
382-3725. 

supptEMEtn-ARV  information:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  of  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  die  Public 
Reading  Room  NE-^^OMet  the  above 
address  between  8:Q04Lib.  and  4 IM  paa,. 
Monday  through  Friday,  excluding  legal 
holidays. 

Y88-229 

Maaafacturer.  Artisted  CSiemical 
Corporation. 
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Chemical.  (G)  Unsaturated  polyester 
resin  tliennosetting  polyester  resin. 

Use/Production.  (G)  Thermosetting 
resin.  Prod,  range:  Confidential. 

Y8fr-230 

Manufacturer.  Confidential. 

Chemical.  [G]  Epoxy  modified 
oleoresinous  varnish. 

Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

Y  88-231 

Manufacturer.  Confidential. 
Chemical.  (G)  Aliphatic  Polyurethane. 
Use/Production.  (G)  Coating  or  film. 
Prod,  range:  Confidential. 

Y88-232 

Manufacturer.  Confidential. 
Chemical.  (G)  Alkyd  resin. 
Use/Production.  (S)  Plasticizing  resin. 
Prod,  range:  121.120-181.600  kg/yr. 

Y88-233 

Manufacturer.  Confidential. 
Chemical.  [G]  Alkyd  resin. 
Use /Production,  (S)  Industrial  baking 
finishes.  Prod,  range:  25.000-50,000  kg/ 

yr- 

Y88-234 

Manufacturer.  Confidential. 
Chemical.  (G)  Aliphatic  polyurethane. 
Use /Production.  (G)  Adhesive.  Prod, 
range:  Confidential. 

Y88-235 

Manufacturer.  Reichhold  Chemicals. 
Inc. 

Chemical  (G)  Unsaturated  polyester 
resin. 

Use/Production.  (G)  Fabrication  of 
articles  for  the  automative  industry. 
Prod,  range:  Confidential. 

Y88-236 

Importer.  Reichhold  Chemicals.  Inc. 

Chemical.  (G)  Polyurethane. 

Use/Import  (S)  Adhesive  for 
manufacturing.  Import  Range: 
Confidential. 

Y 88-237 

Importer.  Reichhold  Chemicals,  Inc. 
Chemical.  (G)  Polyurethane. 
Use/Import  (S)  Laminating  adhesive. 
Import  Range:  Confidential. 

Y88-238 

Importer  Reichhold  Chemicals,  Inc. 
Chemical.  (G)  Polyurethane. 
Use/Import  (9)  Laminating  adhesive. 
Import  Range:  Confidential. 


Manufacturer.  Confidential. 
Chemical  (G)  Alkyd  resin. 
Use/Production.  (S)  Architectural 
coating.  Prod,  range:  136,000  kg/yr. 


Y88-240 

Manufacturer.  Confidential. 

Chemical  (G)  Modified  polyvinyl 
alcohol. 

Use/Production.  (S)  Adhesives 
additive,  printing  parts.  Prod,  range: 
Confidential. 

Y88-241 

Manufacturer.  Performance  Polymer 
International. 

Chemical  (G)  Polyether 
thermosplastic  polymer. 

Use /Production.  (S)  Adhesive  base, 
modifier  base.  Prod,  range:  50,000- 
250.000  kg/yr. 

Date:  August  IB,  19e& 
Steve  Newburg-Rinn, 

Chief,  Public  Data  Branch,  Information 

Management  Division,  Office  of  Toxic 

Substances. 

[FR  Doc.  88-19166  Filed  8-23-88;  8:45  am] 

MUJNO  COOC  6860-60-11 


[PF-502:  FRL-3431-7] 

ICI  Americas,  Inc.;  Amended  Pettidde 
Petition 

AQENCY:  Environmental  Protection 
Agency  CEPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
filing  of  an  amended  pesticide  petition 
(PP)  by  ICI  Americas.  Inc..  for  PP  8F3573 
for  the  herbicide  [R]-2-[4[[{5- 
trinuoromethyl)-2- 

pyridinyI]oxy]phenoxy]propanoic  acid 
(fluaziflop).  both  fi^e  and  conjugated, 
and  [R]-butyl-2-[4-[[(5-trifluoromethyl)-2- 
pyridinyl]oxy]phenoxy]propanoate 
(fluaziflop-butyl),  all  expressed  as 
fluazifop  in  or  on  various  raw. 
agricultural  commodities. 
ADORESS:  By  mail,  submit  written 
comments  to:  Information  Services 
Section,  Program  Management  and 
Support  Division  (TS-757C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401 M  St.  SW., 
Washington.  DC  20460. 

In  person,  bring  comments  to:  Rm.  246, 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

Information  submitted  as  a  conunent 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 


without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT 
Richard  Mountfort,  Product  Manager 
(PM)  23,  Registi-ation  Division  (TS- 
767C).  Environmental  Protection 
Agency,  Office  of  Pesticide  Programs, 
401  M  St.  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  237,  CM  #  2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-557- 
1830. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  16, 1987 
(52  FR  47754),  EPA  issued  notice  of 
PP  8F3573  by  ICI  Americas,  Inc., 
Agricultural  Products.  Concord  Pike  & 
New  Murphy  Rd.,  Wibnington,  DE 19897, 
proposing  to  amend  40  CFR  160.411  by 
establishing  a  regulation  to  permit  the 
residues  of  the  herbicide  [R]-2-[4-[[(5- 
trifluoromethyI]-2- 

pyridinyI]oxy]phenoxy]propanoic  acid 
(fluazifop),  bodi  fi%e  and  conjugated, 
and[R]-butyl-2-[4-[[(5-trifluoromethyl)-2- 
pyridinyl]oxy]phenoxy]propanoate 
(fluazifop-butyl),  all  expressed  as 
fluazifop,  in  or  on  apples,  grapes, 
pecans,  and  stone  fruits  at  0.03  ppm.  The 
proposed  analytical  method  for 
determining  residues  is  the  nuclear 
magnetic  resonance  spectroscope. 

"V^as  notice  announces  that  the 
petition  is  being  amended  to  propose  a 
tolerance  of  0.05  ppm  for  the  herbicide 
in  or  on  the  raw  agricultural 
commodities,  i.e.,  apples,  grapes, 
pecans,  and  stone  fruits. 

Authority:  21  U.S.C.  346a. 
Dated:  August  9. 1988. 
Edwin  F.  Tinsworth, 

Director,  Registration  Division,  Office  of 

Pesticide  Programs. 

[FR  Doc.  88-18734  Filed  8-23-88;  8:45  am] 

anjJNQ  COOC  6S60-S04I 


[OPP-36163;  FLR-3432-81 
Standard  Evaluation  Procedures 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  the  following  draft 
Standard  Evaluation  Procedures  (SEPs) 
for  public  conunent  prior  to  their 
publication:  Guidance  for  Evaluation  of 
Dermal  Sensitization  Testing:  and 
Guidance  for  Evaluation  of  Dermal 
Irritation  Testing.  The  SEPs  are  a 
standard  set  of  guidance  documents  on 


how  the  Hazard  Evaluation  Division 
[HED]  in  the  Office  of  Pesticide 
Programs  evalaates  stncBes  and 
scientific  data  to  ensure  coiuistency  of 
scientific  reviews  of  stmdies  sobmitted 
by  registrants  in  support  of  pesticide 
registrations.  This  will  increase  the 
efficiency  of  pesticide  registration  and 
other  regulatory  activities. 
DATE  Coramenta,  identified  by  the 
document  control  number  (WP-SeieS] 
should  be  received  on  or  before  October 
24.198a 

ADDRESSES:  Submit  three  copies  of 
written  comments,  identified  with  the 
document  control  number  [OPP-36163] 
by  mail  to:  Information  Services  Section, 
Program  Management  and  Support 
Division  (TS-rSTC).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  Street  SW^  Washington, 
DC  20460. 

In  person,  deliver  oonments  to:  Room 
246.  CM#2, 1921  Jefferson  Davis 
Highway,  ArliogtoB.  VA. 

To  obtain  a  copy  of  tiie  draft  SEPs, 
please  call:  (703)  557-^2605. 

Information  submitted  in  any 
comment  ooocenuiig  tius  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  iafomation  as 
"Confidential  BnsiDess  Information" 
(CBI).  Inf(HBation  so  marked  will  not  be 
disclosed  except  io  acoonlanoe  with 
procedures  set  forth  in  40  CFR  Part  2,  A 
copy  of  the  comraent  that  tioes  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  room  246  at  the 
address  given  above,  from  8  a  jn.  to  4 
p.m.,  Monday  throi;gh  Friday,  except 
legal  holidays. 

Copies  of  the  draft  SEPs  are  also 
available  at  the  following  address. 

FOR  FURTHER  JUFOBMATIOM  CONTACT: 

By  mail:  Orville  E.  Paynter,  Hazard 
Evaluation  Division  (TS-TTOCJ.  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington,  DC  20460. 

Office  location  and  telephone  number 
Room  1121.  CM#2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA.  [703)  557-7W5. 
SUPPLEMENTMrr  IHPOmiATIOIl:  The 
SEPs  «e  a  standard  set  of  guidance 
documents  on  how  HEW  evaluates 
studies  and  scientific  data  to  ensure 
ooDsisteKir  of  adenlific  reviews.  Not 
only  will  the  SEPs  serve  as  valnlile 
internal  reference  documents  aad 
training  aids  for  new  staff,  these 
documents  will  also  inform  the  public 
and  regulated  community  of  important 


considerations  in  the  evaluation  of  test 
data  for  determining  chemical  hazards. 

The  SEPs  ensure  a  comprehensive, 
consistent  treatment  of  major  scientific 
topics  in  the  Agency's  reviews  and 
provide  interpretive  policy  guidance 
where  appropriate,  but  are  not  so 
detailed  that  they  inhibit  creativity  and 
independent  thought.  The  SEPs  also 
inform  the  public  of  the  internal  review 
process.  Throughout  the  remainder  of 
this  and  next  fiscal  year,  HED  will  be 
writing  additional  SEPs  on  the  scientific 
disdpiines  of  chemistry,  ecological 
effects,  exposure  assessment  and 
toxicology.  Thirty-six  SEPs  have  been 
published  thus  far  and  are  available 
from  the  National  Technical  Infonnation 
Service,  which  is  respiHisible  for 
distribution  of  all  SEPs  after  they  have 
been  finalized.  Prior  to  publication,  each 
of  the  SEPs  must  undei;go  extensive  peer 
review  including  Division,  Office.  Intra- 
Agency.  FIFRA  Scientific  Advisory 
Panel,  and  public  comment;  this 
announcement  serves  to  solicit  public 
comment  on  the  draft  documenU. 

Dated:  August  10. 1988. 
Anne  Barton, 

Acting  Director,  Hazard  Evaluation  Division, 

Office  of  Pesticide  Programs. 

[FR  Doc.  88-18952  Filed  8-23-88;  8:45  am] 

BILUNQ  CODE  6560-5<Mi 

[OPP-50681:  FRL-3432-7] 

Issuance  of  Experimental  Use  Permits 

agency:  Environmental  I¥otection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  pomits  are 
in  accordaace  with,  and  subject  to,  the 
provisions  of  40  CFR  Part  172.  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
purposes. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.  SW..  Washington.  DC  20460. 

In  person  or  by  telephone:  Contact  the 
[M-oduct  srumager  at  the  following 
address  at  the  office  locatioa  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway.  Arlington,  VA. 

SUPPLEMENTARY  INFORMATIOUt  ^A  has 

issued  the  following  experiaiental  use 
permits. 

275-EUP-59.  Issuance.  Abbott 
Laboratories,  1400  Sheridan  Road.  North 
Chicago.  IL  60064.  This  experimental  use 
permit  allows  the  use  of  8,307  grams  of 


the  plant  growth  regulator  gibberellin  A* 
on  609  acres  of  apples  to  evaluate  the 
reduction  of  russetting.  The  program  is 
authorized  only  io  the  States  of 
California,  Geoigia.  Illinois.  Indiana. 
Massachusetts,  Michigan.  Missouri 
New  Jersey,  New  York,  North  Carolina, 
Ohio,  Oregon,  Pennsylvania,  Tennessee, 
Virginia,  Washington,  West  Virginia, 
and  Wisconsin.  The  experimental  use 
ptTmit  is  effective  from  June  21. 1988  to 
June  21, 1990.  A  permanent  tolerance  for 
residues  of  the  active  ingredient  in  or  on 
apples  has  been  estabUsbed  (40  CFR 
180.224(b)).  (Robert  Taylor,  PM  25,  Rm. 
245,  CM#2,  (703-557-1800)) 

464-EUP-96.  Issuance.  Dow  Chemical 
Company,  P.O.  Box  1706,  Midland,  MI 
48640.  This  experimental  use  permit 
allows  the  use  of  51  pounds  of  the 
insecticide  chlorpyrifos  on  1,000  acres  of 
pastureland  to  evaluate  the  control  of 
grasshoppers.  The  program  is  authorized 
only  in  the  Slate  of  South  Dakota.  The 
experimental  nse  permit  is  effective 
from  June  17, 1988  to  June  17, 1989. 
(Dennis  Edwan's,  VM  12,  Rm.  202, 
CM<F2,  (703-557-2386) 

4583»-EUP-39.  issuance.  Nor-Am 
Chemical  Company,  P.O.  Box  7495, 
Wilmington.  DE  19003.  This 
experimental  use  permit  allows  the  use 
of  3,825  pounds  of  the  insecticide 
amitraz  on  3,825  acren  of  cotton  to 
evaluate  the  control  ol"  various  mites, 
boUworms,  and  tobaca>  boUworms.  iTie 
program  is  authorized  o^Jy  in  the  States 
of  Alabama,  Arizona,  Arkansas, 
Catifomia,  Georgia,  Louisiana. 
Mississippi,  North  Carolina,  South 
Carolina,  and  Texas.  The  experimental 
use  permit  is  effective  from  jime  21, 1988 
to  June  21. 1989.  A  temporary  tolerance 
for  residues  of  the  active  ingredient  in  or 
on  cottonseed  has  been  established. 
(Dennis  Edwards.  PM  12,  Rm.  2l\2, 
CM#2,  (703-557-2366)) 

264-EUP-73.  Extension.  Rhone 
Poulenc  Ag  Company,  P.O.  Box  12014. 
T.W.  Alexcmder  Drive,  Research 
Triangle  Park.  NC  27709.  This 
experimental  use  permit  allows  the  use 
erf  8,659  pounds  of  the  insecticide 
thiodicsrb  on  2.375  acres  of  lettuce  and 
cole  crops  to  evaluate  the  oontrd  of 
various  insects.  The  program  is 
authorized  in  the  States  of  Arizona. 
California.  Colorado.  Florida,  Kfichigan. 
New  Jersey.  New  Mexico,  New  York. 
North  Carolina.  Ohio.  Oklahoma, 
Oregon.  Soidh  Carolina.  Texas. 
Washington,  and  Wisconsin.  The 
experimental  nse  pennit  is  effective 
from  June  8, 1988  to  June  a  1980. 
Temporary  tolerances  for  residues  of  the 
active  ingredient  in  or  on  lettuce  and 
cole  crops  have  been  established. 
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(Dennis  Edwards,  PM 12,  Rm.  202, 
CM#2.  (70S-557-2386)) 

284-EUP-7e.  Issuance.  Rhone-Poulenc 
Ag  Company,  P.O.  Box  12014.  T.W. 
Alexander  Drive,  Research  Triangle 
Paric  NC  27709.  This  experimental  use 
permit  allows  the  use  of  35  pounds  of 
the  insecticide/ ovicide  thiodicarb  on  23 
acres  of  cotton  to  evaluate  the  control  of 
various  cotton  insects.  The  program  is 
authorized  only  in  the  States  of  Arizona 
and  California.  The  experimental  use 
permit  is  effective  from  July  1, 1988  to 
July  1, 1989.  A  permanent  tolerance  for 
residues  of  the  active  ingredient  in  or  on 
cottonseed  has  been  estabUshed  (40 
CFR  180.408).  (Dennis  Edwards,  PM  12, 
Rm.  202,  CM#2,  (703-^557-2386)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquiries  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal  holidays. 

Authority:  7  U.S.C.  136c. 

Dated:  August  9. 1988. 
Edwin  F.  Tinawoith, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  88-18853  Filed  S-Z^-m  8:45  am] 
MLLMO  OOOE  I 


FEDERAL  MARITIME  COMMISSION 

AgreMiient(>)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  eadi 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Conunission  regarding  a  pending 
agreement 

Agreement  No.:  202-000050-053. 

Title:  Pacific  Coast/ Australia-New 
Zealand  Tariff  Bureau. 

Parties: 

Columbus  Lane 


Associated  Container  Transportation 

(Australia),  Ltd. 
Pacific  Australia  Direct  Line 
Blue  Star  Line,  Ltd. 
Australia-New  Zealand  Direct  Line 

Synopsis:  The  proposed  modification 
would  set  forth  new  rules  applicable  to 
service  contracts. 
AOREEMENT  NO  J  202-010680-029. 
AOREEMENT  NAME:  North  Europe-U.S. 
Gulf  Freight  Association. 
PARTIES: 

Compagnie  General  Maritime  (CGM) 

Lykes  Bros.  Steamship  Co.,  Inc. 

Gulf  Container  Line  (GCL).  B.V. 

Sea-Land  Service,  Inc. 

Hapag-Uoyd  AG 

P&O  Containers  (TFL)  Limited 

Nedlloyd  Lijnen.  B.V. 
SYNOPSIS:  The  proposed  modification 
would  clarify  the  description  of  neutral 
body  authority  of  the  members  and 
provide  for  cooperation  between  them 
and  carriers  to  discuss  procedures  and 
administrative  matters  concerning  self- 
policing. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joaeph  C  Polking, 
Secretary. 

Dated:  August  19, 1988. 
[FR  Doc.  88-19216  Filed  8-23-88;  8:45  am] 

MLLMO  COOe  CTSO-OI-M 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Conmiission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  conununicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-003975-005. 

Title:  Port  of  Longview  Lease  Agreement 

Parties: 

Port  of  Longview 

Continental  Grain  Company 

Synopsis:  The  agreement  amends 
Paragraph  4  of  the  lease  to  bring  the 
renewal  terms  into  compliance  with  the 
Commission's  regulations  in  46  CFR 


572.406(b),  which  governs  the  filing  of 
complete  and  definite  agreements. 

Agreement  No.:  224-003975-006. 

Title:  Port  of  Longview  Lease  Agreement 

Parties: 

Port  of  Longview 

Continental  Grain  Company 

Synopsis:  The  agreement  extends  the 
lease  for  an  additional  year  from 
October  21, 1988  to  October  21, 1989. 

By  Order  of  the  Federal  Maritime 
Commission 
Joseph  C  Polking. 
Secretary. 

Dated:  August  19, 1988. 
[FR  Doc.  88-19217  Filed  8-23-88;  8:45  am] 
BtUJNQ  COOC  CTSO-AI-lt 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notice; 
Acquisition  of  Shares  of  Banlts  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817U))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.G 
1817U)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  dian  September  15, 198& 

A  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Mary  K.  Sanditen,  Tulsa, 
Oklahoma;  to  acquire  an  additional  0.91 
percent  of  the  voting  shares  of 
Woodland  Bancorp,  Inc.,  Tulsa, 
Oklahoma,  and  thereby  indirecdy 
acquire  Woodland  Bank.  Tulsa. 
Oklahoma. 

Board  of  Governors  fo  the  Federal  Reserve 
System.  August  IB.  198& 
Jamas  McAfes, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  8fr-1914S  Filed  23-88;  8:45  am] 
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Center  Banks  Inc^  et  al^  Fonnations 
of,  Acquisitions  by;  and  Mergers  of 
Banic  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  tiie  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  16, 1988. 

A.  Fedmal  Reserve  Bank  of  New  Yoik 
(William  L  RuUedge,  Vice  President)  33 
liberty  Street  New  York,  New  York 
10045) 

1.  Center  Banks  Incorporated, 
Skaneateles,  New  York;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Skaneateles  Savings  Bank,  Skaneateles. 
New  York. 

Z  The  Summit  Bancorporation, 
Summit,  New  Jersey;  to  merge  with 
Somerset  Bancorp,  Inc.,  Somerville.  New 
Jersey,  and  thereby  indirectly  acquire 
Somerset  Trust  Company.  Somerville, 
New  Jersey. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byred  Street  Richmond, 
Virginia  23261: 

1.  F&M  National  Corporation. 
Winchester,  Virginia;  to  acquire  100 
percent  of  the  voting  shares  of  Blakely 
Bank  and  Trust  Company,  Ranson,  West 
Virginia. 

C.  Federal  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  FNB,  Inc.,  Denver,  Colorado;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 


shares  of  Colorado  National  Bank- 
Greeley.  Greeley.  Colorado. 

2.  Lisco  State  Company.  Lisco, 
Nebraska;  to  acquire  5.15  percent  of  the 
voting  shares  of  First  National  Financial 
Corporation.  Estes  Park,  Colorado, 
parent  of  First  National  Bank  of  Estes 
Park.  Estes  Park,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  18, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[PR  Doc.  88-19143  Filed  8-23-88;  8:45  am] 

mUNQ  COM  6210-01-M 


Norwest  Corporation;  Application  To 
Engage  de  Novo  in  Permisslbie 
NontMnking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a}(l] 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
tmder  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  comptmies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  tuisound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  12, 
1988. 


A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Miimesota;  to  engage  de  novo  through 
its  subsidiaries  Norwest  Financial 
Services,  Inc.,  and  Norwest  Financial, 
Inc.,  both  of  Des  Moines,  Iowa,  in 
operating  a  credit  bureau,  pursuant  to 
S  225.25(b)(24]  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  18, 198a 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-19144  Filed  8-23-88;  8:45  am] 

MLUNO  CODE  (ZIO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERViCES 

Food  and  Drug  Administration 

Advisory  Committees;  Meetings 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administriaton  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

Science  Advisory  Board  to  the  National 
Center  for  Toxicological  Research 

Date,  time,  and  place.  September  8 
and  9, 1988,  9:00  a.m.,  Bldg.  13, 
Conference  Rm.,  National  Center  for 
Toxicological  Research,  Jefferson,  AR. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  September 
8, 1988,  9:00  a.m.  to  4:30  p.m.;  open 
committee  discussion,  September  9,  6:30 
a.m.  to  12:00  m.;  open  public  hearing, 
1:00  p.m.  to  2:00  p.m.;  closed  board 
deliberations,  2KX)  p.m.  to  3:00  p.m.; 
Ronald  F.  Coene,  National  Center  for 
Toxicological  Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane,  Rm. 
14-101.  Rockville,  MD  20857,  301-443- 
3155. 

General  function  of  the  board.  The 
board  advises  the  Director,  National 
Center  for  Toxicological  Research,  in 
establishing  and  implementing  a 
research  program  that  will  assist  the 
Commissioner  of  Food  and  Drugs  in 
fulfilling  his  regulatory  responsibilities. 
The  board  provides  the  extra-agency 
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review  in  ensnring  diat  research 
programs  and  methodology  development 
at  the  National  Center  for  Toxicological 
Research  are  scientifically  somid  and 
pertinent  to  its  stated  goals  and 
objectives. 

Asenda—Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  shotdd  notify  the 
contact  person  before  September  1. 1988. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  board  discussion.  The  board 
will  review  the  progress  and  proposed 
future  plans  of  die  National  Center  for 
Toxicological  Research's  diviiions  of 
Genetic  Toxicology  and  Biochemical 
Toxicology  as  well  as  continue 
discussions  of  the  project  on  caloric 
restriction.  On  September  2, 1988,  a  final 
agenda  will  be  available  from  the 
contact  person  (address  above). 

CJosed  board  deliberations.  The 
board  will  review  the  projects  and 
progress  of  the  pre-doctoral  training 
programs  of  the  National  Center  for 
Toxicological  Research.  This  portion  of 
the  meeting  will  be  closed  to  prevent 
disclosure  of  personal  information 
concerning  individuals  associated  with 
these  programs,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasicm  of  personal  privacy  (5  U.S.C 
5S2b(c](6)). 

Circidatocy  System  Devices  Panel 

Date,  time,  and  place.  September  15 
and  16, 1988.  8:30  a.m.,  Rm.  503-627A. 
Hubert  H.  Humphrey  Bldg.,  200 
Independence  Ave.  SW..  Washington, 
DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  September  15, 
1968. 8:30  a  jn.  to  9:30  a.m.;  open 
committee  discussion,  9:30  a.m.  to  2:30 
p.m.;  closed  committee  deliberations, 
2:30  p.m.  to  4  p.m.;  open  public  hearing, 
September  16, 1968, 8:30  a.m.  to  9:30 
a.m.;  open  committee  discussion,  9:30 
a.m.  to  2:30  p.m.;  closed  conunittee 
deliberations,  2:30  p.m.  to  4  p.m.;  Keith 
Lusted.  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  8757  Georgia 
Ave..  Silver  ^wing.  MD  20910,  301-427- 
7594. 

General  function  of  the  committee. 
The  ccHnmittee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  medical  devices 


currendy  in  use  and  makes 
recommendations  for  their  regulation. 

Agenda— C^)en  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  August  31, 1988, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
conunents. 

Open  committee  discussion.  The 
committee  will  discuss  premaricet 
approval  applications  (PMA's)  for 
prosthetic  heart  valves,  a  coronary 
perfusion  dilatation  catheter,  a 
percutaneous  transluminal  coronary 
angioplasty  catheter,  and  a  laser 
angioplasfy  device. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  or  financial 
information  regarding  die  FMA's  listed 
above.  This  portion  of  the  meeting  will 
be  closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)(4)). 

Ear.  Nose,  and  Tliroat  Devices  Panel 

Date,  time,  and  place.  September  22 
and  23, 1988, 8:30  a.m.,  Conference  Rm. 
E,  Parklawn  Bldg.,  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  September  22, 
1968. 8:30  a.m.  to  9:30  a.m.:  open 
committee  discussion.  9:30  ajn.  to  5  p.m.; 
closed  ocnnmittee  deliberations 
September  23. 1988. 8:30  a.m.  to  9:30 
a.m.;  open  committee  discussion,  9:30 
a.m.  to  3  p.m.:  David  A.  Segerson,  Center 
for  Devices  and  Radiologiral  Health 
(HFZ-470),  Food  and  Drug 
Administraticm,  8757  Georgia  Ave., 
Silver  firing,  MD  20010,  301-427-6186 
(voice/TDD). 

A  sign  language  interpreter  is 
available  for  the  hearii^impaired  upon 
request  Those  desiring  this  assistance 
should  notify  Carlton  M.  Cdeman,  301- 
443-3310  (voice)  or  301-443-1818  (TDD), 
no  later  than  September  6 1988. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safefy  and 
effectiveness  of  medical  devices 
currentfy  in  use  and  makes 
recommendations  for  their  regulation. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  8. 1968. 


and  submit  a  brief  statement  of  the 
general  nature  of  die  evidence  or 
arguments  they  wish  to  present  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  die  3M/House 
premarket  approval  application  for  a 
children's  cochlear  implant 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  or  financial 
information  regarding  the  children's 
cochlear  implant  system.  This  portion  of 
the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)]. 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 
The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  fodlitate  the 
committee's  work. 

PubUc  hearings  are  subject  to  FDA's 
guideline  (Sul^art  C  of  21  CFR  Part  10) 
concerning  die  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205.  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certahi  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  biduding  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  die  agenda  published 
in  diis  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  penon  who  wishes  to 
be  assured  of  the  right  to  make  on  oral 
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presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFI-35],  Food  and 
Ehxig  Administration,  Rm.  12A-16,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62. 5600  Fishers  Lane,  Rockville.  MD 
20857,  approximately  15  Working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  by  the  Government  in  the 
Sunshine  Act  (Pub.  L  94-409),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
natiue,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 


Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significanUy 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shaU 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA 
as  amended:  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  imder  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

The  Commissioner  approves  the 
scheduling  of  meetings  at  locations 
outside  of  the  Washington,  DC,  area  on 
the  basis  of  the  criteria  of  21  CFR  14.22 
of  FDA's  regulations  relating  to  public 
advisory  committees. 

Dated:  August  18, 1988. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  88-19193  Filed  8-23-68;  8:45  am] 
BtLUNO  CODE  4160-01-11 


Health  Resources  and  Services 
Administration 

Proposed  Funding  Preferences  and 
Prforttles  for  Grants  for  Area  Health 
Education  Centers  Special  Initiatives 

The  Health  Resources  and  Services 
Administration  announces  the 


acceptance  of  applications  for  Fiscal 
Year  1989  for  Grants  for  Area  Health 
Education  Centers  Special  Initiatives 
under  the  authority  of  Section  781(a)(2) 
of  the  Pubbc  Health  Service  Act,  as 
amended  by  Pub.  L  99-129  and  invites 
comments  on  the  proposed  funding 
preferences  and  funding  priorities  stated 
below. 

Section  781(a)(2)  authorizes  Federal 
Assistance  to  medical  and  osteopathic 
schools  which  have  previously  received 
Federal  financial  assistance  for  the  Area 
Health  Education  Centers  (AHEC) 
program  under  either  section  802  of  Pub. 
L  94-484  in  1979  or  under  section  781.  In 
addition,  section  781(a)(2)  authorizes 
medical  and  osteopathic  schools 
currently  receiving  Federal  support  for 
an  AHEC  program  to  apply  for  project 
aid  on  behalf  of  an  Area  Health 
Education  Center  that  is  no  longer 
federally-funded  as  part  of  that  program. 

Legislative  authorization  for  this 
program  expires  September  30. 1988.  For 
FY  1989  the  Administration  is  proposing 
to  consolidate  the  various  health 
professions  categorical  programs  into  a 
single,  flexible  grant  autiiority.  This 
announcement  is  being  made  in  the 
event  that  the  Area  Health  Education 
Centers  Special  Initiatives  Program  is 
reauthorized  and  funds  are  made 
available  in  FY  1989.  Publication  of  this 
notice  is  a  contingency  measure  that 
will  assure  that  grants  can  be  awarded 
in  a  timely  fashion  consistent  with  the 
needs  of  the  program  as  well  as  to 
provide  for  even  distribution  of  funds 
throughout  the  fiscal  year. 

In  addition,  programmatic  changes 
may  result  from  currenUy  pending 
legislative  action.  Should  such  changes 
be  necessary,  all  appUcants  will  be 
notified  at  a  later  date. 

Section  781(a)(2)  applications  will  be 
for  the  purpose  of  improving  the 
distribution,  supply,  quality,  utilization 
and  efficiency  of  health  personnel  in  the 
health  services  delivery  system;  to 
encourage  regionalization  of 
responsibility  of  the  health  professions 
schools;  or  to  prepare,  through 
preceptorships  and  other  programs, 
individuals  subject  to  a  service 
obligation  under  the  National  Health 
Service  Corps  Scholarship  program  to 
provide  effective  health  services  in 
health  manpower  shortage  areas. 

To  receive  support,  programs  must 
meet  the  requirements  of  regulations  set 
forth  in  42  CFR  Part  57,  Subpart  MM. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

(1)  The  relative  merit  of  the  proposed 
project;  and 
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(2)  The  relative  cost-efficiency  of  the 
proposed  project 

Propoaad  Funding  Prefetencefl 

In  making  awards  for  Fiscal  Year 
1989,  the  following  funding  preferences 
are  proposed. 

(1]  Competing  continuation 
applications; 

(2]  New  applications  for  planning  and 
development  projects  under  section 
781(a)(1); 

(3)  New  applications  for  Special 
Initiatives  projects  under  Section 
781(a)(2):  and 

(4)  Supplements  to  existing  awards. 
These  preferences  are  established  to 

maximize  both  Federal  and  non-federal 
investments.  The  AHEC  program 
requires  a  long-term  strategy  and 
commitments.  Short-term  funding  of  a 
year  or  two  would  allow  most  projects 
to  complete  only  the  planning  and 
development  years  of  their  programs. 

Proposed  Funding  Priorities 

In  determining  the  order  of  funding  of 
approved  applications  it  is  proposed  to 
give  a  funding  priority  to  the  following: 

(1)  Applications  proposing  to  develop, 
expand  or  implement  curricula 
concerning  ambulatory  and  inpatient 
case  management  of  those  with  HTV 
infection-related  diseases. 

Health  professionals  are  increasingly 
required  to  provide  a  wide  range  of 
services  to  HIV-infected  persfuis. 
However,  widespread  organized 
ciuricual  offerings  for  these  trainees  are 
not  in  place.  The  proposed  priority  is 
designed  to  encourage  new  offerings. 

(2)  Applications  demonstrating  a 
commibnent  to  geriatrics  through 
development  of  innovative  educational 
ways  to  provide  improved  and  more 
effective  care  for  the  elderly. 

The  population  65  years  of  age  and 
over  will  increase  about  2  percent  a  year 
between  now  and  2Q20  (compared  to  an 
increase  of  less  than  1  percent  for 
younger  persons).  The  oldest  old  (85- 
plus)  segment  of  the  population  will 
experience  the  most  rapid  growth  before 
2000.  The  youngest  old  (65-74)  segment 
will  increase  fastest  between  2000  and 
2020.  The  older  population  will  require 
expansion  of  a  wide  range  of  health 
services,  including  preventive,  primary, 
long-term,  hospice,  and  rehabilitation 
care.  However,  health  providers  lack 
adequate  training  needed  to  care  for  this 
aging  population.  The  proposed  funding 
priority  is  designed  to  provide  increased 
emphasis  on  geriatrics  training  for  all 
health  professions  trainees  in  the 
continuum  of  their  training. 

(3)  Applications  which  are  innovative 
in  their  edncational  approaches  to 
quality  assurance/risk  management 


activities,  monitoring  and  evaluation  of 
health  care  services  and  utilization  of 
peer-developed  guidelines  and 
standards.  Assuring  quality  in  the  health 
care  system  is  increasingly  becoming 
the  responsibility  of  health  care 
providers.  The  proposed  funding  priority 
is  designed  to  encourage  increased 
emphasis  on  the  principles  and  methods 
of  health  care  quality  assurance  and  risk 
management  in  the  continuum  of  the 
health  professions  educational  process. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
preferences  and  funding  priorities. 
Normally,  the  comment  period  would  be 
60  days.  However,  due  to  the  need  to 
implement  any  changes  for  the  Fiscal 
Year  1989  award  cycle,  this  comment 
period  has  been  reduced  to  30  days.  All 
comments  received  on  or  before 
September  23, 1988  will  be  considered 
before  the  final  funding  preferences  and 
funding  priorities  are  established.  No 
funds  will  be  allocated  or  final 
selections  made  until  a  final  notice  is 
published  stating  whether  the  final 
funding  preferences  and  funding 
priorities  will  be  appUed. 

Written  comments  should  be 
addressed  to:  Director,  Division  of 
Medicine,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
Room  4C-25.  5600  Fishers  Lane. 
Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and  copy 
at  the  Division  of  Medicine,  Bureau  of 
Health  Professions,  at  the  above 
address,  weekdays  (Federal  holidays 
excepted)  between  the  hours  of  8:30  a.m. 
and  5:00  p.m. 

Requests  for  appUcation  materials  and 
questions  regarding  grants  policy  should 
be  addressed  to:  Grants  Management 
Officer  (U-7e),  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  5600  Fishers 
Lane,  Room  8C-22,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-6857. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Division  of  Medicine,  Multidisciplinary 
Centers  and  Programs  Branch,  Ekireau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  Room  4C-04  Rockville, 
Maryland  20857,  Telephone  (301)  443- 
6950. 

The  standard  application  form  niS 
6025-1.  HRSA  Competing  Training  Grant 
Application,  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  The  OMB  clearance 
number  is  0915-0060. 


The  deadline  date  for  receipt  of 
applications  is  October  10, 1988. 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.  Applications  received 
after  the  deadline  will  be  returned  to  the 
applicant 

This  program  is  listed  at  13.824  in  the 
Catalog  of  Federal  Domestic  Assistance, 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372. 
Intergovenmiental  Reveiw  of  Federal 
Programs  (as  implemented  through  45 
CFR  Part  100). 

Dated:  July  29, 1988. 
David  N.  SundwaU. 

Administrator,  Assittant  Surgeon  General 
[FR  Doc  88-19179  Filed  8-2»-88: 8:45  am] 
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Pid>llc  HMHh  S«rvic« 

National  VacdiM  Advisory  Committoe; 
Public  yaating 

agency:  Office  of  the  Assistant 
Secretary  for  Health;  Public  Health 
Service.  HHS. 
action:  Notice. 

summary:  The  Department  of  Health 
and  Human  Services  (DHHS)  and  the 
Office  of  the  Assistant  Secretary  for 
Health  are  aimouncing  the  forthcoming 
meeting  of  the  National  Vaccine 
Advisory  Committee. 
date:  Date,  Time  and  Place:  September 
19, 1988.  at  lOHX)  a.m.;  September  2a  at 
8:00  a.m.;  Hubert  Humphrey  Building 
Auditorium.  200  Independence  Avenue 
SW..  Washington.  DC  20201.  The  entire 
meeting  is  open  to  the  public 

TOR  FURTNBI INTORMATION  CONTACT 

Written  requests  to  participate  should 
be  sent  to  Yuth  Nimit  niJ}..  Executive 
Secretary.  National  Vaccine  Advisory 
Committee.  National  Vaccine  Program. 
5600  Fishers  Lane.  Park  Building.  Room 
1-24.  Rockville.  Marjdand  20657,  (301) 
443-0715. 

Agenda:  Open  Public  Hearing: 
Interested  persons  may  formally  present 
data,  information,  or  views  orally  or  in 
writing  on  issues  pending  before  the 
Advisory  Committee  or  on  any  of  the 
duties  and  responsibilities  of  the 
Advisory  Committee  as  described 


below.  Those  desiring  to  make  such 
presentations  should  notify  the  contact 
person  before  September  2, 1988  and 
submit  a  brief  statement  of  the 
information  they  wish  to  present  to  the 
Advisory  Committee.  Those  requests 
should  include  the  names  and  addresses 
of  proposed  participants  and  an 
indication  of  the  approximate  time 
required  to  make  their  comments.  A 
maximum  of  15  minutes  will  be  allowed 
for  a  given  presentation.  Any  person 
attending  the  meeting  who  does  not 
request  an  opportunity  to  speak  in 
advance  of  the  meeting  will  be  allowed 
to  make  an  oral  presentation  at  the 
conclusion  of  the  meeting,  if  time 
permits,  at  the  chairperson's  discretion. 

Open  Advisory  Committee 
Discussion:  Discusion  of  this  meeting 
will  center  on  a  comparison  of  vaccine 
research  and  resources  in  both  United 
States  and  international  programs; 
adverse  reaction  reporting  systems  and 
incidence  of  adverse  events;  and  the 
development  of  the  next  NVP  Plan 
Report  to  Congress. 

Supplementary  Information:  The 
National  Vaccine  Advisory  Committee 
is  established  under  section  2105  of  the 
Public  Health  Service  Act.  TTie  Advisory 
Committee  shall: 

(1)  Study  and  recommend  ways  to 
encourage  the  availability  of  an 
adequate  supply  of  safe  and  effective 
vaccination  products  in  the  United 
States; 

(2)  Recommend  research  priorities 
and  other  measures  the  Director  of  the 
Program  should  take  to  enhance  the 
safety  and  efficacy  of  vaccines; 

(3)  Advise  the  Director  of  the  National 
Vaccine  Program  with  regard  to  the 
following  vaccine  activities  carried  out 
by  or  through  the  National  Institutes  of 
Health,  the  Centers  for  Disease  Control, 
the  Office  of  Biologies  Research  and 
Review  of  the  Food  and  Drug 
Administration,  the  Department  of 
Defense,  and  the  Agency  for 
Internationa]  Development 

(a)  Vaccine  research  on  means  to 
induce  human  immunity  against 
naturally  occurring  infectious  diseases 
and  to  prevent  adverse  reactions  to 
vaccines; 

(b)  Vaccine  development,  including 
the  techniques  needed  to  produce  safe 
and  effective  vaccines; 

(c)  Safety  and  efficacy  testing  of 
vaccines; 

(d)  Licensing  of  vaccine 
manufacturers  and  vaccines  by 
providing  for  the  allocation  of  resources 
to  support  the  Ucensing  program; 

(e)  Production  and  procurement  of 
vaccines  to  ensure  that  the 
governmental  and  nongovernmental 
production  and  procurement  of  safe  and 


effective  vaccines  meet  the  needs  of  the 
United  States  population  and  fulfill 
commitments  of  the  United  States  to 
prevent  human  infectious  diseases  in 
other  countries; 

(f)  Distribution  and  use  of  vaccines, 
by  providing  direction  to  the  Centers  for 
Disease  Control  and  assistance  to 
States,  localities,  and  health 
practitioners  in  the  distribution  and  use 
of  vaccines,  including  efforts  to 
encourage  public  acceptance  of 
immunizations  and  to  make  health 
practitioners  and  the  public  aware  of 
potential  adverse  reactions  and 
contraindications  to  vaccines; 

(g)  Evaluating  the  need  for  and  the 
effectiveness  and  adverse  effects  of 
vaccines  and  immunization  activities; 

(h)  Coordination  of  governmental  and 
nongovernmental  activities;  and, 

(i)  Allocation  of  supplemental 
resources  to  Federal  agencies  involved 
in  the  implementation  of  the  plan  for 
activities  not  otherwise  funded. 

(4)  Identify  annually  for  the  Director 
the  most  important  areas  of  government 
and  nongovernment  cooperation  that 
should  be  considered  in  implementing 
the  Program. 

Meetings  of  the  Advisory  Committee 
shall  be  conducted,  insofar  as  is 
practical,  in  accordance  with  the  agenda 
published  in  the  Federal  Register 
notices.  Changes  in  the  agenda  will  be 
announced  at  the  beginning  of  the 
meeting. 

Persons  interested  in  specific  agenda 
items  may  ascertain  fi-om  the  contact 
person  the  approximate  time  of 
discussion.  A  list  of  Advisory 
Committee  members  and  the  charter  of 
the  Advisory  Committee  will  be 
available  at  the  meeting.  Those  unable 
to  attend  the  meeting  may  request  this 
information  from  the  contact  person. 
Summary  minutes  of  the  meeting  will  be 
made  available  upon  request  from  the 
contact  person. 

Dated:  August  18, 1988. 
Robert  E.  Windom, 
Assistant  Secretary  for  Health. 
[FR  Doc.  88-19200  Filed  8-23-88;  8:45  am] 

MLUNO  CODE  4iaa-17-H 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[AZ-04(H)fr-4212-13;  A22635] 

Realty  AcUon;  Exchange  of  PubNc  and 
Private  Lancto  in  Pima,  Gratiam  and 
Motiave  Counties,  AZ 

AOENCY:  Bureau  of  Land  Management 
Interior. 


ACTION:  Exchange  of  public  and  private 
lands. 

SUMMARY:  The  following  described 
lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
the  provision  of  the  Federal  land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1716: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  18  S.,  R.  12  E., 
Sec.  7,  lot  5; 
Sec.  8,  lot  1; 

Sec.  9.  lots  1  and  2.  NEy*NW'/4.  WViNWy4; 
Sec.  16,  lota  1  and  2: 

Sec.  17,  lots  1, 2, 3,  swy«swy4. 

Comprising  385.42  acres,  more  or  less,  of 

public  land  in  Pima  County. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  Cyprus  Minerals 
Company: 

Gila  and  Salt  River  Meridian,  Ariaooa 

T.  9  S.,  R.  27  E.. 

Sec.  9,  EV4NEy4: 

Sec.  10,  WV4NWy4; 

Sec.l3.  NWy4SEy4. 
T.  10  S.,  R.  28  E., 

Sec.  7,  SEy4SEy4,SEy4SEy4; 

Sec.  21,  SEy4NEy4,NEy4SEy4; 

Sec.  22,  swy4Nwy4,Nwy4Swy4. 

Comprising  440.00  acres,  more  or  less,  of 
private  land  in  Graham  County,  and: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  17  N.,  R.  14  W., 

Sec.  7.  W%NEy4NEy4: 

Sec.  17,  NMi,NV«iSEy4,SEy4SEy4. 

Comprising  460.00  acres,  more  or  less,  of 
private  land  in  Mohave  County. 

The  purpose  of  this  exchange  is  to 
acquire  the  non-federal  lands  which 
have  high  public  values  for  wildlife 
habitat  and  to  consohdate  public  land 
ownership.  The  public  interest  will  be 
served  by  completing  this  exchanse. 

The  values  of  the  lands  to  he 
exchanged  are  equal.  Lands  to  be 
transferred  to  the  United  States  will  be 
subect  to  valid  existing  rights  existing  at 
the  time  of  transfer. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  fi'om  the  operation  of  the  public 
land  laws  and  the  mining  laws.  The 
segregative  effect  will  end  upon 
issuance  of  a  patent  or  two  years  from 
the  date  of  the  pubUcation,  whichever 
occurs  first. 

The  patent,  when  issued,  will  contain 
certain  reservations  to  the  United  States 
and  be  subject  to  all  vaUd  existing  rights 
and  reservations  of  record. 
DATE:  For  a  period  of  45  days  from  the 
date  of  this  publication,  interested 
parties  may  submit  comments  to  the 
District  Manager  at  the  address  given  in 
the  Supplementary  Information. 
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supPicyENTARY  INFOMIATION:  Detailed 
information  concerning  this  exchange 
proposal  may  be  obtained  horn  the 
District  Manager,  Safford  District  Office, 
425  E.  4th  Street.  Safford,  Arizona  85546. 
VemoB  L  Saline, 
Acting  District  Manager. 
Date:  August  16, 1988. 
[FR  Doc.  88-19175  Piled  8-23-88;  8:45  am] 

MJJNQ  COOC  4310-»-H 

Minerals  Management  Service 

information  Collection  Submittecl  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  ttte  Paperwork 
Reduction  Act 

A  proposed  modification  of  a  form 
used  in  the  collection  of  information 
listed  below  as  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Copies  of  the  modified 
form,  supporting  statement,  and  related 
material  may  be  obtained  by  contacting 
Jeane  Kalas  at  303-231-3046.  Comments 
and  suggestions  on  the  amendment 
should  be  made  directly  to  the  Bureau 
Clearance  Officer  at  the  telephone 
ntmiber  listed  below  and  to  die  Office  of 
Management  and  Budget  Interior 
Department  Desk  Officer,  Washington, 
DC  20503,  telephone  202-395-7340. 

Title:  Application  For  and  Disposition 
of  Royalty  Oil  Taken  In  Kind 

OMB  Approval  number  1010-0042 

Abstract 

The  minerals  Management  Service 
(MMS)  proposes  to  modify  Form  MMS- 
4071,  Semiannual  Report  of  Royalty-In- 
Kind  Oil  Entidements  and  Deliveries, 
used  to  document  monthly  royalty  oil 
entitlements  deUvered  by  lease 
operators  to  refiners  under  Royalty-In- 
Kind  (RIKl  Contracts  issued  by  MMS. 
To  simplify  and  improve  reporting,  and 
reduce  burden  of  respondents,  MMS 
proposes  to  pre-print  the  first  eight  lines 
on  the  form  before  sending  it  out  to 
leassees  or  lease  operators.  In  addition, 
the  "Deliveries"  column  on  the  form  will 
be  eliminated.  Respondents  will  report 
only  that  part  of  lease  production 
designated  as  royalty  oil  entidements 
due  to  the  Federal  Government.  The 
form  name  will  be  changed  to: 
Semiannual  Report  of  Royalty-In-Kind 
Oil  Entidements.  The  requirement  that 
entidements  must  be  reported  7  months 
after  the  first  month  of  sale  and 
semiannually  thereaftger  will  be 
changed  to  further  simplify  reporting. 
Uniform  report  due  dates  of  March  1, 
(for  the  6  month  period  ending 
December  31)  and  September  1.  (for  the 


6  month  period  ending  June  30)  will  be 
estabUshed  for  Form  MM.S-4071  and 
regulations  amended  accordingly. 

Form  MMS.4070.  Application  For  die 
Purchase  of  Royalty  Oil.  will  not  be 
modified. 
Bureau  Form  Numbers:  MMS-4070. 

MMS-4071 
Frequency:  On  occasion,  semiannually 
Description  of  Respondents:  Operators 

of  Federal  offshore  and  onshore 

leases,  oil  refiners 
Estimated  Completion  Time:  V«  hour  to  1 

hour 
Annual  Responses:  1,972 
Annual  Burden  Hours:  542 
Bureau  Clearance  officer  Dorothy 

Christopher  703-435-6213. 

Date:  July  27, 1988. 
Iwry  D.Hill. 

Associate  Director  for  Royalty  Management. 
[FR  Doa  88-19178  Filed  8-23-88;  8:45  am] 

HLLINQ  CODE  4310-MR-M 


Outer  Continental  Shelf  Advisory 
Board— Policy  Committee;  Notice  and 
Agenda  for  Meeting 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  Pub.  L  No.  92- 
463,  5  U.S.C.  Appendix  1,  and  the  Office 
of  Management  and  Budget's  Circular 
No.  A-fl3,  Revised.  The  Policy 
Committee  of  the  Outer  Continental 
Shelf  (OCS)  Advisory  Board  will  meet 
during  the  period  8:30  a.m.  to  5:00  p.m., 
September  28-29, 1988,  at  the  Princess 
Hotel  in  San  Diego,  California  (619-274- 
4630). 

The  agenda  for  the  meeting  will  cover 
the  following  principal  subjects: 

September  28 

•  Commercial  Fisheries  Conflict 
Resolution 

•  5- Year  Program  Subcommittee  Report 

•  Marine  Mining  Program — Status 
Report 

September  29 

•  Plans  and  Prospects  for  Frontier 
Areas 

•  Socioeconomic  Effects  Monitoring 
Program  Santa  Barbara  and  Ventura 
Counties 

•  California  Air  Quality  Rules 

•  Report  on  Cumulative  Effects  of  OCS 
Activities  (Section  20  (e)  of  OCS 
Lands  Act) 

The  meeting  is  open  to  the  public. 
Upon  request,  interested  parties  may 
make  oral  or  written  presentations  to 
the  Committee.  Such  requests  should  be 
made  no  later  than  September  15, 1988, 
to  the  OCS  PoUcy  Committee,  Minerals 
Management  Service,  Department  of  the 


Interior,  18Ui  and  C  Streets,  NW.,  Room 
4230,  Washington.  DC  20240. 

Requests  to  make  oral  statements 
should  be  accompanied  by  a  summary 
of  the  statement  to  be  made.  For  more 
information,  contact  the  Executive 
Secretary,  Carolita  Kallaur,  at  202-343- 
3504. 

Minutes  of  the  meetings  wdl  be 
available  for  public  inspection  and 
copying  at  the  Minerals  Management 
Service,  Department  of  the  Interior,  18th 
and  C  Sti^ets  NW.,  Room  2070, 
Washington,  DC  20240 

Dated:  August  18. 1988. 
CaroliU  Kallaur. 

Acting  Associate  Director  for  Offshore 

Minerals  Management 

[FR  Doc  88-19174  Filed  8-23-88;  8:45  am] 

BNXMQ  COW  4S10-IM-M 


National  Park  Service 

General  Management  Plan;  Saguaro 
National  Monument;  Availabiiity  of 
Draft  Finding  of  No  Significant  impact 

summary:  The  National  Park  Service 
proposes  to  implement  the  General 
Management  Plan  for  Saguaro  National 
Monument.  Pima  County.  Arizona,  in 
accord  with  the  plan  selections  stated  in 
the  Draft  Final  General  Management 
Plan.  The  Draft  Final  Plan,  circulated  for 
public  review  between  June  15  and  Jidy 
22. 1988,  combines  elements  of  the  four 
management  alternatives  contained  in  a 
previously  circulated  draft  plan  and 
environmental  assessment 

In  accordance  with  the  Council  on 
Environmental  QuaUty  Regulations  at  40 
CFR  1501.4{e)(2)(i).  a  draft  Finding  of  No 
Sig^cant  Impact  (FONSI)  is  being 
made  avadable  for  public  review  for  a 
period  of  30  days  from  the  date  of  this 
Notice.  Copies  of  die  Draft  FONSI  and 
Draft  Final  Plan  are  both  available  for 
inspection  at  the  following  addresses: 

Saguaro  National  Monument,  3683  South 
Old  Spanish  Trail.  Tucson,  AZ  85730. 
Telephone  No.  (602)  629-6680 

Western  Regional  Office,  National  Park 
Service.  Division  of  Planning.  Grants 
and  Environmental  Quality.  P.O.  Box 
36063.  San  Francisco.  CA  94102. 
Telephone  No.  (415)  556-8313 

Copies  of  the  Final  General  Management 
Plan  will  be  circulated  upon  approval  of  the 
FONSI 

Dated:  August  16, 1988. 
Lewis  Albert. 

Regional  Director,  Western  Region. 
[FR  Doc  88-19221  Filed  8-23-88;  8:45  am] 

MLUNQ  COOe  4S10-70-H 
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INTERSTATE  COMMERCE 
COMMISSION 

ReiMM  of  WaybM  Data  for  Uae  in 
Publication  of  a  Book  EntMod 
"Railroad  Traffic  in  the  United  States— 
1987" 

The  Commission  has  received  a 
request  from  ALK  Associates,  Inc.  for 
permission  to  use  certain  data  from  the 
Commission's  1987  Waybill  Sample. 
ALK  requests  permission  to  extract 
certain  data  trom  the  1987  ICC  Master 
Waybill  Sample  to  distribute  as  part  of  a 
book  entitled  "Raiboad  Traffic  in  the 
United  States— 1987."  TTie  remainder  of 
the  book  will  consist  of  extracts  from 
the  1987  ICC  Public  Use  Waybill  Rle 
(PUWF).  The  book  will  be  available  to 
the  general  public.  It  will  be  similar  in 
content  to  the  1984, 1985,  and  1986 
volumes  of  the  same  title.  The  1984  and 
1985  were  derived  solely  from  the  Public 
Use  Waybill  Files  of  those  years.  The 
change  in  format  of  the  PUWF  requires 
ICC  permission  to  produce  equivalent 
information  for  1987. 

The  information  requested  is: 

1.  Originating  and  terminating  net 
tonnage  by  State,  for  each  of  the  20  AAR 
"CS-54"  commodity  groups. 

2.  Net  tonnage  by  State-to-State  pairs, 
for  each  of  the  20  "CS-n54"  commodity 
groups,  including  interchange  States. 

3.  Carloads  by  State-to-State  pairs,  for 
the  following  12  broad  cartype 
groupings:  (1)  Plain  Box  Cars.  (2) 
Equipped  Box  Cars.  (3)  Insulated  Box 
Cars.  (4)  Refrigerated  Cars.  (5)  Open- 
Top  Hoppers,  (6)  Covered  Hoppers.  (7) 
Gondolas,  (8)  Plain  Flat  Cars,  (9)  Auto 
Racks.  (10)  Intermodel  Flats.  (11)  Tanks 
Cars,  (12)  Other  Car  Types. 

4.  Number  of  trailers  or  containers  by 
State-to-State  pairs,  for  all  intermodal 
TOFC/COFC  traffic  as  a  whole. 

The  information  is  requested  in  four 
separate  files,  and  in  summary  form 
only  to  prevent  cross-referencing 
between  the  files,  or  between  this  data 
and  the  Public  Use  Waybill  File. 

The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  lines  at  least:  (1) 
4,500  revenue  carioads  or  (2)  5  percent 
of  revenue  carioads  in  any  one  State  (49 
C.P.R.  Part  1244).  From  the  waybill 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 
waybill  data  requests  while  protecting 
the  confidentiality  of  proprietary  data 
submitted  by  die  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protecdve  conditions  are  met  and  public 


notice  is  given.  More  specifically,  under 
the  Commission's  current  policy  for 
handling  waybill  requests,  we  will  not 
release  any  confidential  waybill  data 
until  after  (1)  public  notice  is  provided 
so  affected  parties  have  an  opportunity 
to  object  and  (2)  certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  party  [Ex  Parte  No.  385  (Sub- 
No.  2).  52  FR 12415.  April  18, 1987]. 

Accordingly,  if  any  parties  object  to 
this  request  they  should  file  their 
objections  (an  original  and  2  copies) 
with  the  Director  of  the  Commission's 
Office  of  Transportation  Analysis 
(OTA)  within  14  calendar  days  of  the 
date  of  this  notice.  They  should  also 
include  all  grounds  for  objections  to  the 
full  or  partial  disclosure  of  the  requested 
data.  The  Director  of  OTA  will  consider 
these  objections  in  determining  whether 
to  release  the  requested  waybill  data. 
Any  parties  who  objected  will  be  timely 
notified  of  the  Director's  decision. 

Contact 
James  A.Nadi 
(202)275-6804 
Noreta  R.  McGee. 

Secretary. 

[FR  Doc.  88-19162  Hied  8-2S-88: 8:45  am] 

BUXINQ  CODE  70W-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  ControOed 
Sulwtances;  Notice  of  Application  for 
Ciba-Geigy  Corp. 

Pursuant  to  S  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  July  19. 1988. 
Pharmaceuticals  Division,  Ciba-Geigy 
Corporation,  Regulatory  Compliance 
SEF 1030,  556  Morris  Avenue,  Summit. 
New  Jersey  07901.  made  application  to 
the  Drug  Kiforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  Schedule  II 
controlled  substance  methylphenidate 
(1724). 

Any  other  such  applicant  and  any 
person  who  is  presentiy  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Drug  Enforcement  Administration. 


United  States  Department  of  Justice, 

1405  I  Sti-eet  NW.,  Washington.  DC 

20537,  Attention;  DEA  Federal  Register 

Representative  (Room  1112),  and  must 

be  filed  no  later  than  September  23, 

1988. 

Gene  R.  Hai>Ii{>, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control  Drug  Enforcement 
A  dministration. 

Dated:  August  16. 1968. 
[FR  Doc.  88-19184  Filed  8-23-88;  R-4S  am] 

HLUNQ  CODC  441»-0»-M 


[Docket  NaM-39] 

Leonard  Mericow,  HJ)^  PittstNirgh,  PA; 
Hearing 

Notice  is  hereby  given  that  on  March 
22, 1988,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Leonard  Merkow,  MD.,  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
of  Registration,  AM5075305  and  deny 
any  pending  applications. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  vnll  be  held  on  Wednesday, 
September  7, 1988,  commencing  at  10;00 
a.m.,  in  the  Moot  Courtroom,  First  Floor, 
213  Law  Building,  3900  Forbes  Avenue. 
Pittsburgh,  Peimsylvania. 

Dated:  Auguit  18, 198a 

lohnCLawn, 

Administrator,  Drug  Enforcement 
Administration. 

[FR  Doa  88-19183  Filed  8-23-88;  8:45  am] 
BILLINO  COOC  4410-Oa-M 


Super  Discount  Stores,  inc.  d/b/a 
Super  Diacount  Drugs  and  Boraiia 
Drugs  and  Surgical  Co,  inc.  d/b/a 
Plantation  Commurtity  PtMrmacy; 
Revocation  of  Registrations 

On  June  6. 1988.  the  Administrator  of 
the  Drug  Enforcement  Administration 
(DEA)  issued  Orders  to  Show  Cause  and 
Immediate  Suspensions  of  Registration 
to  Super  Discount  Stores.  Inc.  d/b/a 
Super  Discount  Drugs,  of  2782  North 
University  Drive.  Plantation.  Florida, 
and  Boraks  Drugs  and  Surgical  Co..  Inc.. 
d/b/a  Plantation  Community  Pharmacy, 
of  240  South  University  Drive. 
Plantation,  Florida.  The  Orders  to  Show 
Cause  proposed  to  revoke  DEA 
Certificates  of  Registration  AS9172711 
and  AB602515g,  previously  issued  to  the 
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aforementioned  phannades,  and  to 
deny  any  pending  applications  for 
renewal  of  such  registrations  on  the 
grounds  that  the  continued  registration 
of  these  pharmacies  was  inconsistent 
with  the  public  interest.  Simultaneously, 
citing  his  preliminary  finding  that  the 
continued  registration  of  these 
pharmacies  during  the  pendency  of 
these  proceedings  posed  an  imminent 
threat  to  the  public  health  and  safety, 
the  Administrator  ordered  the 
immediate  suspension  of  the  two 
registrations. 

DEA  Special  Agents  and  Diversion 
Investigators  personally  served  the 
Orders  to  Show  Cause  and  Immediate 
Suspensions  of  Registration  on  Jeffi-ey 
Boraks,  RPh.,  the  owner  of  Super 
Discount  Drugs  and  Plantation 
Community  Pharmacy,  on  June  9, 1968. 
At  that  time.  DEA  Special  Agents  seized 
the  pharmacies'  DEA  Certificates  of 
Registration,  all  unused  order  forms  and 
controlled  substances  located  on  the 
premises.  More  than  30  days  have 
elapsed  since  the  service  of  the  Orders 
to  Show  Cause  and  Immediate 
Suspensions  of  Registration.  Neither  Mr. 
Boraks,  nor  any  other  representative  of 
either  pharmacy,  has  responded  to  the 
Orders  to  Show  Cause.  Thus,  the 
Administrator  concludes  that  Mr. 
Boraks  has  waived  his  opportunity  for  a 
hearing  in  this  matter  and,  in 
accordance  with  21  CFR  1301.54(d]  and 
1301.54(e].  enters  this  final  order  based 
on  the  information  contained  in  the 
investigative  file  and  the  record  of  this 
proceeding  as  it  now  appears. 

The  Administrator  finds  that  Jeffrey 
Boraks,  R.1%.  is  the  sole  owner  of  Super 
Discount  Drugs  and  Plantation 
Community  Pharmacy.  In  addition,  Mr. 
Boraks  previously  owned  D  &  L  Drugs, 
Inc..  d/b/a  Springs  Pharmacy,  of  Coral 
Springs,  Florida. 

In  1988.  the  DEA  Miami  Field  Division 
received  information  from  a  local 
controlled  substance  distributor  that 
Super  Discount  Drugs  was  ordering 
excessively  large  quantities  of  Schedule 
n  controlled  substances.  In  1988,  Super 
Discount  Drugs  was  ranked  as  the  third 
largest  pharmacy  piut:haser  of  Dilaudid 
in  the  State  of  Florida.  Based  upon  this 
information.  Diversion  Investigators 
from  the  Miami  Field  Division 
conducted  an  accountability  audit  of  the 
pharmacy's  controlled  substance  stock 
on  July  1, 1986.  The  audit,  which  covered 
the  period  from  May  1, 1985,  to  July  1, 
1986,  revealed  excessively  large  and 
unexplained  shortages  of  several 
Schedule  n  controlled  substances, 
including  the  following:  8,651  dosage 
units  of  Dilaudid  2  mg.  tablets,  a  96% 
shortage:  17,400  dosage  units  of  Dilaudid 


4  mg.  tablets,  an  82%  shortage;  14,543 
dosage  units  of  Percodan  tablets,  a  76% 
shortage:  10,028  dosage  units  of  Percocet 
tablets,  a  50%  shortage;  and  475  dosage 
units  of  Demerol  100  mg.  tablets;  an 
unexplained  average  of  650  Tylox 
capsules  was  also  revealed  during  the 
audit  In  addition,  various  recordkeeping 
violations  were  discovered  during  the 
audit,  including  the  following:  failure  to 
maintain  executed  DEA  order  forms,  the 
pharmacy  could  not  account  for  47 
executed  order  forms;  failure  to  indicate 
date  and  quantities  of  controlled 
substances  received  on  order  forms, 
invoices  and  receipts:  failure  to 
maintain  Sdiedule  m-V  prescriptions  in 
a  readily  retrievable  manner  failure  to 
conduct  biennial  inventories;  failure  to 
maintain  copies  of  controlled  substance 
invoices  and  receiving  records;  and 
failure  to  report  a  theft  or  loss  of 
controlled  substances. 

On  August  8, 1986,  DEA  Diversion 
Investigators  conducted  a  controlled 
substance  accountability  audit  at 
Plantation  Community  Pharmacy 
covering  the  period  from  July  1, 1985,  to 
August  8, 1986.  An  audit  of  the 
pharmacy's  controlled  substance  stock 
revealed  excessively  large  shortages  of 
several  Schedule  II  drugs,  including  the 
following:  1,525  dosage  units  of 
oxycodone  with  APAP  tablets,  an  8% 
shortage;  648  dosage  units  of  oxycodone 
with  ASA  tablets,  a  4.8%  shortage;  and 
462  dosage  units  of  Dilaudid  4  mg. 
tablets,  a  15%  shortage.  The  audit  also 
revealed  unexplained  overages  of  the 
following  controlled  substances:  44 
dosage  units  of  Dilaudid  2  mg.,  a  22% 
overage:  177  dosage  units  of  Tylox 
capsules,  an  88%  overage:  and  114 
dosage  units  of  Demerol  100  mg.  tablets, 
a  14%  overage.  Several  recordkeeping 
violations  were  also  discovered  during 
the  audit  including:  failure  to  conduct 
biennial  inventories;  failure  to  maintain 
Schedule  m-V  controlled  substance 
prescriptions  in  a  readily  retrievable 
manner  failure  to  include  required 
information  on  telephone  prescriptions; 
and  failure  to  maintain  copies  of 
executed  order  forms,  invoices  and 
receipts  for  controlled  substances 
ordered  and  received  by  the  pharmacy. 

On  September  23, 1986,  DEA 
Diversion  Investigators  conducted  a 
controlled  substance  accountabiUty 
audit  at  Springs  Pharmacy  covering  the 
period  from  January  16, 1986,  to 
September  23, 1986.  There  were 
excessively  large  shortages  of  each  of 
the  Schedule  II  controlled  substances 
audited,  including  the  following:  388 
dosage  units  of  Dilaudid  2  mg.  tablets,  a 
78%  shortage;  1,670  dosage  units  of 
Dilaudid  4  mg.  tablets,  a  70%  shortage; 


156  dosage  units  of  Percodan  tablets,  a 
13%  shortage;  1,672  dosage  units  of 
Percocet  tablets,  a  53%  shortage;  and  462 
dosage  units  of  Tuinal  200  mg.  capsules, 
a  77%  shortage.  In  addition,  the  audit 
revealed  the  following  recordkeeping 
violations:  failure  to  maintain  copies  of 
executed  Schedule  II  order  forms;  failure 
to  include  data  and  quemtity  of 
controlled  substances  received  on 
executed  order  forms;  and  failure  to 
maintain  accurate  records  of  controlled 
substances  dispenses  from  the 
pharmacy. 

Springs  Pharmacy  was  closed  for 
business  on  March  15, 1987,  and  all  of 
the  pharmacy's  controlled  substance 
stodc  was  transferred  to  Super  Discoimt 
Drugs.  Mr.  Boraks  also  informed  the 
DEA  Miami  Field  Division  that  all 
unexecuted  order  forms  issued  to 
Springs  I%armacy  were  destroyed.  The 
DEA  Miami  Field  Division  conducted  a 
second  controlled  substance 
accountability  audit  for  the  period  from 
September  23, 1986,  to  the  close  of 
business  on  March  15, 1987.  The  audit 
disclosed  excessively  large  and 
unexplained  shortages  of  each  of  the 
drugs  audited,  including  the  following: 
102  dosage  units  of  Dilaudid  2  mg. 
tablets,  a  92%  shortage;  750  dosage  units 
of  Dilaudid  4  mg.  tablets,  an  83% 
shortage;  1,077  dosage  units  of  Percodan 
tablets,  a  78%  shortage;  660  dosage  units 
of  Percocet  tablets,  a  76%  shortage;  and 
108  dosage  units  of  Tuinal  200  mg. 
tablets,  a  46%  shortage.  The  audit  also 
revealed  that  Mr.  Boraks  had  unlawfully 
executed  DEA  Schedule  II  order  forms 
assigned  to  Springs  Pharmacy  to  order 
additional  controlled  substances  after 
the  pharmacy  was  no  longer  in 
operation. 

On  June  12, 1987,  DEA  Diversion 
Investigators  conducted  a  second 
controlled  substance  accountability 
audit  at  Super  Discount  Drugs.  The 
audit  which  covered  the  period  from 
July  1, 1986,  to  June  11, 1987,  revealed 
additional,  unexplained  shortages  of 
several  Schedule  II  controlled 
substances,  including  the  following:  892 
dosage  units  of  Dilaudid  2  mg.  tablets,  a 
39.8%  shortage;  2,340  dosage  units  of 
Dilaudid  4  mg.  tablets,  a  25.2%  shortage; 
4,980  dosage  units  of  Percodan  tablets,  a 
56.7%  shortage;  and  3,174  dosage  units  of 
Percocet  tablets,  a  21.3%  shortage.  In 
addition,  numerous  recordkeeping 
violations  were  found  during  the  audit 
including:  failure  to  indicate  issuing  and 
dispensing  dates  on  prescriptions; 
failure  to  include  physician  DEA 
registration  numbers  and  patient 
addresses  on  prescriptions;  failure  to 
include  pharmacist's  initials  on  filled 


Iirescriptions;  and  failure  to  maintain 
lixecuted  DEA  order  forms. 

On  June  12. 1987.  DEA  Diversion 
Investigators  also  conducted  a  second 
controlled  substance  accountability 
audit  at  Plantation  Conununity 
Pharmacy  for  the  period  from  August  8, 
1988.  to  June  11. 1987.  This  audit 
disclosed  unexplained  shortages  of  most 
of  the  Schedule  II  controlled  substances 
reviewed  in  the  audit,  as  well  as 
unexplained  overages  of  Demerol  100 
mg.  tablets  and  Tylox  tablets.  In 
addition,  several  recordkeeping 
violations  were  noted,  including:  failure 
to  accurately  maintain  executed  DEA 
Schedule  II  order  forms;  failure  to  obtain 
written  prescriptions  for  emergency 
dispensing  of  Schedule  II  controlled 
substances;  and  failure  to  provide 
complete  information  on  controlled 
substance  prescriptions  filled  at  the 
pharmacy. 

During  the  investigation.  DEA 
Diversion  Investigators  were  able  to 
ascertain  that  at  least  118  of  the 
Schedule  II  controlled  substance 
prescriptions  Riled  at  the  three 
pharmacies  were  fraudulent.  A 
significant  majority  of  the  fraudulent 
prescriptions  were  filled  by  Mr.  Boraks. 
The  fraudulent  prescriptions  accounted 
for  11,660  dosage  units  of  Schedule  II 
drugs  dispensed  from  the  pharmacies.  A 
total  of  nearly  73,000  dosage  units  of 
Schedule  II  controlled  substances  fi^m 
the  three  pharmacies  could  not  be 
accounted  for  or  were  dispensed 
pursuant  to  fraudulent  prescriptions. 

The  Administrator  also  finds  that  on 
March  29, 1988,  an  individual  known  as 
Brian  Notkin  was  observed  by  officers 
from  the  Plantation  Police  Department 
as  he  entered  Super  Discount  Drugs. 
They  also  observed  him  leaving  the 
pharmacy  with  a  white  pharmacy  bag. 
The  police  had  obtained  reliable 
information  that  Mr.  Notkin  was  selling 
Dilaudid  and  other  Schedule  II 
controlled  substances  he  obtained  from 
Mr.  Boraks.  Later  that  day,  the  officers 
searched  Mr.  Notkin's  residence  and 
located  Schedule  II  drugs  obtained  from 
Super  Discount  Drugs.  He  and  another 
individual  were  charged  with  illegal 
possesion  of  controlled  substances.  Mr. 
Notkin  admitted  that  he  had  illegally 
purchased  Schedule  II  controlled 
substances,  including  Dilaudid,  from  Mr. 
Boraks  for  at  least  eighteen  months. 

On  May  10, 1988,  the  DEA  Miami 
Field  Division  received  reliable 
information  that,  subsequent  to  his 
arrest,  Mr.  Notkin  continued  to  illegally 
purchase  Dilaudid  tablets  from  Mr. 
Boraks.  In  addition,  the  Miami  Field 
Division  also  received  information  that 
Mr.  Boraks  had  continued  to  order 
excessive  quantities  of  Schedule  II 


controlled  substances,  including 
Dilaudid,  for  Super  Discount  Drugs 
before  and  after  Mr.  Notkin's  arrest 

On  June  9. 1988,  Jeffrey  Boraks  was 
arrested  and  charged  with  two  counts  of 
illegal  distribution  of  a  controlled 
substance,  in  violation  of  21  U.S.C 
841(a)(l].  At  the  time  of  his  arrest  Mr. 
Boraks  was  also  found  to  be  in 
possession  of  small  quantities  of  cocaine 
and  marijuana.  There  has  been  no  final 
disposition  in  the  pending  criminal  case 
at  diis  time. 

The  Adminisfrator  finds  that  the 
unexplained  shortages  and  overages  of 
controlled  substances  and 
recordkeeping  violations  discovered  at 
each  of  Mr.  Boraks'  pharmacies  are 
sufficient  to  warrant  the  revocation  of 
the  remaining  pharmacies'  DEA 
registrations.  'The  repeated  violations 
demonstrate  Mr.  Boraks'  refusal  to 
comply  with  state  and  Federal  laws  and 
regulations  relating  to  controlled 
substances.  The  pharmacies  were  some 
of  the  largest  purchasers  of  Schedule  II 
controlled  substances  in  the  State  of 
Florida,  but  could  not  account  for 
significant  quantities  of  the  drugs  they 
ordered.  In  addition,  the  pharmacies 
filled  numerous  prescriptions  for 
Schedule  II  controlled  substances  the 
pharmacists  knew  or  should  have 
known  were  fraudulent.  Also.  Mr. 
Boraks  unlawfully  sold  large  quantities 
of  Schedule  II  controlled  substances  to 
an  individual  he  knew  was  selling  the 
drugs  in  the  illicit  drug  market  The 
individual  repeatedly  received  the  drugs 
from  Mr.  Boraks  without  providing  any 
prescriptions  for  these  drugs.  As  a 
result  the  Adminisfrator  finds  that  Mr. 
Boraks'  experience  in  dispensing 
controlled  substances  is  abysmally  poor. 
He  has  abused  his  controlled  substance 
handling  privileges  by  diverting  large 
quantities  of  controlled  substances  for 
other  than  legitimate  medical  purposes 
from  the  three  pharmacies  he  operated. 
He  has  made  no  attempt  to  explain  or 
justify  any  of  the  illegal  or  improper 
activities  which  occurred  at  the 
pharmacies.  Based  upon  the  egregious 
violations  at  all  three  pharmacies,  the 
DEA  regisfrations  at  the  remaining 
pharmacies  must  be  revoked  to  protect 
the  public  interest  and  to  prevent  the 
further  diversion  of  controlled 
substances  into  the  illicit  drug  market. 

Having  determined  that  the  remaining 
pharmacies'  DEA  Certificates  of 
Regisfration  must  be  revoked,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C  823  and  824  and  26  CFR  C.100(b], 
the  Adminisfrator  of  the  Drug 
Enforcement  Administration  orders  that 
DEA  Certificate  of  Regisfration 
AS9172711,  previously  issued  to  Super 
Discount  Stores,  Inc.,  d/b/a/  Super 
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Disccount  Drugs,  be,  and  it  hereby  is, 
revoked.  The  Adminisfrator  further 
orders  that  DEA  Certificate  of 
Regisfration  AB6025159,  previously 
issued  to  Boraks  Drugs  and  Surgical  Co., 
Inc..  d/b/a  Plantation  Conununity 
Pharmacy,  be.  and  it  hereby  is,  revoked. 
It  is  also  ordered  that  any  pending 
applications  for  renewal  of  either 
registration  be,  and  they  hereby  are. 
denied. 

At  the  time  the  Orders  to  Show  Cause 
and  Immediate  Suspensions  of 
Registration  were  served  on  Super 
Discount  Drugs  and  Plantation 
Community  Pharmacy,  all  controlled 
substances  possessed  by  the  pharmacies 
under  the  authority  of  thefr  then- 
suspended  registrations  were  placed 
imder  seal  and  removed  for  safekeeping. 
21  U.S.C.  824(f)  provides  that  no 
disposition  may  be  made  of  such 
controlled  substances  under  seal  until 
all  appeals  have  been  concluded  or  until 
the  time  for  taking  appeal  has  elapsed. 
Accordingly,  these  controlled 
substances  shall  remain  under  seal  until 
September  23. 1988,  or  until  any  appeal 
of  this  order  has  been  concluded.  At  that 
time,  all  such  controlled  substances 
shall  be  forfeited  to  the  United  States 
and  shall  be  disposed  of  pursuant  to  21 
U.S.C.  881(e). 

This  order  is  effective  August  24, 1968. 

Dated:  August  la,  1988. 
John  C  Lawn, 
Adminjstrator. 
[FR  Doc.  88-19185  Filed  8-2^-68: 8:45  am) 

BIUJNQ  CODE  44ie-0Mt 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Festivals  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  September  7, 1988,  bom  9:00 
a.m.-6:00  p.m.  and  on  September  8, 1988, 
from  9:00  a.m-5:30  p.m.  in  room  730  of 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 

A  portion  of  the  meeting  will  be  open 
to  the  public  on  September  8, 1988,  from 
4:30-5:30  p.m.  to  discuss  policy  issues 
and  guidelines. 

The  remaining  sessions  of  this 
meeting  on  September  7, 1988  from  9:00 
a.m-8:00  pan.,  and  September  8, 1988. 
from  9:00  a.m.-4:30  p.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  of 
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applications  for  finansial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended.  inrJufling  informatioii  given  in 
confidence-  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
detannination  of  the  Chairmaa 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c),  (4),  (6).  and  (9)  (b)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  cKsability,  please  contact  the 
Offiice  for  ^Mcial  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsyhrania  Avenue  NW.,  Washington, 
DC  20508,  202/682-5532.  TTY  202/682- 
5498,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/662-5433. 
YvamaSdiiiM, 

Director,  Council  and  Panel  Operations, 
Natitmal  Sadbwmeatfor  the  Artt. 
[FR  Doa  8B-igi77  Filed  8-23-88;  8:46  am] 

SaUNQ  COOe  707-01-11 

NUCLEAR  REGULATORY 
COMMISSION 

HwMMy  Notice;  AppHcatlont  and 
AmenoHMiilB  to  QpcnrtInQ  Licencee 
Involving  No  SIgnfflcanI  H«ard* 


L  Background 

Pursuant  to  Public  Law  [PL.]  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commissioa)  is  publishing  this  regular 
biweekly  notice.  PX.  ^-415  revised 
section  169  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  fanmediately  effective  any 
amendment  to  an  operating  license  upon 
a  detemdnatioa  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  befiore  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  August  1, 
1988,  through  August  12. 1988.  The  last 
biweekly  notice  was  published  on 
August  10. 1988  (53  FR  30124). 


NOnCB  OF  CONSIDERATION  OF 
ISSUANCE  OF  AAffiNOHONT  TO 
FACajTy  OPERATING  LICENSE  AND 
PROPOSED  NO  MGNIFICANT 
HAZARDS  GONSDERATION 
DETERMBNATION  AND 
OPPORTUNFTY  FOK  HEARING 

The  Commismon  has  made  a  proposed 
determination  that  the  foDowing 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commissian's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
am«idments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  Ae  possibility  of 
a  new  or  different  kind  of  accident  bum 
any  accident  previously  evaluated;  or  (3) 
involve  a  sigiiificant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
imless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration  and  Resource 
Management  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
and  should  cite  the  pubUcation  date  and 
page  number  of  tiiis  Fedoal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-2ie.  Phillips 
Building,  7920  Norfolk  Avenue. 
Bethesda.  Maryland  from  8:15  a.m.  to 
5:00  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  1717  H  Street 
NW..  Washington,  DC  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  September  23. 1988,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  suJbject  facility  operating  license  and 
any  persoa  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 


date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  descaled 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  nde  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  die  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3]  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(B)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervraie. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
schedided  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
eadi  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  tiie 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-excunine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
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linal  detennination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  detennination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occiu* 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800)  342- 
8700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  [Project  Director): 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  Ucensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 


absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant  Unit  Nos.  1 
and  2,  Calvert  Cotmty,  Maryland 

Date  of  amendment  request- 
December  1, 1988,  October  5, 1987,  and 
February  17, 1988. 

Description  of  amendment  request-  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  licensee  submitted 
amendments  to  the  Physical  Security 
Plant  for  the  Calvert  Cliffs  Nuclear 
Power  Plant  to  reflect  recent  changes  to 
that  regulation.  The  proposed 
amendments  would  modify  paragraph 
2.C.(4)  of  Facility  Operating  License  No. 
DPR-53  and  paragraph  2.D  of  Facility 
Operating  License  No.  DPR-69  to  require 
compliance  with  the  revised  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4. 1986  (51  FR  21817  and 
27822),  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
Plants  and  Materials,"  to  clcuify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  December  1, 1986, 
October  5, 1987,  and  February  17, 1988  to 
satisfy  the  requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  license  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safety." 


The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazfirds 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  Die  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed 
amendments  involve  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick  Maryland. 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW., 
Washington,  DC  20037. 

NRC  Project  Director  Robert  A. 
Capra,  Director 

Boston  Edison  Company,  Docket  No.  50- 
293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request-  August  6, 
1988. 

Description  of  amendment  request- 
The  proposed  amendment  would  change 
the  Technical  Specifications  to  reflect 
changes  in  Station  Organization.  The 
proposed  amendment  also  corrects 
editorial  errors  in  the  Table  of  Contents 
and  Section  6  of  the  Technical 
Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3} 
involve  a  sigiiificant  reduction  in  a 
margin  of  safety. 

The  licensee's  analysis  contained  in 
their  August  6, 1988  letter  (BECo  88-121) 
states  the  following  in  response  to  the 
three  NRC  criteria  referenced  above: 
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1.  Operaboo  of  PNPS  in  accordance  with 
the  proposed  amendment  would  not  involve  a 
significant  increaae  in  the  probability  or 
ronaequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  i>  an 
administrative  change  to  the  organizational 
structure  of  PNPS  management  and  technical 
support  The  overall  safety  responaibilitiea 
and  functions  of  the  management  staff  are 
unchanged.  The  additional  flexibility  given 
the  Station  Director  in  appointing  Operations 
Review  Committee  members  does  not  affect 
the  overall  qualifications  and  range  of 
expertise  of  the  ORCs  membersh^. 
Additional  proposed  changes  serve  to 
confcnn  management  tides  to  the  current 
nuclear  organization,  ensure  the  proper  level 
of  management  attention  and  increaae  the 
accountability  of  individual  managers  in  their 
functional  areas.  Because  no  aspects  of  the 
nuclear  organization  that  are  important  to 
safety  are  removed  or  diminished,  the 
proposed  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Operation  of  PNPS  in  accordance  with 
the  proposed  amendment  would  not  create 
thepossibiUty  of  a  new  or  different  kind  of 
accident  fitnn  any  accident  previously 
evaluated. 

The  proposed  amendment  is  administntive 
in  nature  and  does  not  involve  any  change  to 
plant  diesign  or  configuration.  Fortius  reason, 
it  will  not  create  the  possibility  of  a  new  or 
different  kind  of  accidant 

3.  Operation  of  PNPS  in  accordance  with 
the  proposed  amendment  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Hie  proposed  amendment  does  not  remove 
or  diminish  any  elements  of  the  nuclear 
organization  that  are  essential  to  the  safe 
operation  of  PNPS.  It  does  not  involve  any 
changes  to  plant  operating  systems  or 
associated  safety  analyses.  For  these 
reasons,  the  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  staff  has  reviewed  the  licensee's 
analysis  and  agrees  with  it  Therefore, 
we  conclude  that  the  amendment 
satisfies  the  three  criteria  listed  in  10 
CFR  50.92(c).  Based  on  that  conclusion, 
the  staff  proposes  to  make  a  *^o 
significant  hazards"  detenninatioiL 

Local  Public  Document  Room 
hcadon:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massadiusetts 
02360 

Attorney  for  licensee:  VI. S.  Stowe, 
Esq.,  Boston  Edison  Company,  800 
Boylston  Street  36tfa  Floor,  Boston, 
Massachusetts  02199 

NRC  Project  Director  R.  H.  Wessman, 
PDI-3 

BMtoB  EdkoB  Conpaay,  Docket  No.  »■ 
283,  py^im  Nocbar  Pmvw  StattoB, 
PtyiDoutfa  County,  Massacknaatls 

Date  of  amendment  request:  August  6, 

isea 

Description  of  amendment  request 
The  proposed  amendment  would  revise 


Technical  Specifications  to  allow  some 
fire  barriers  to  have  ratings  of  less  than 
3  hours.  The  proposed  amendment  is 
required  because  a  recendy  colI^)lcted 
review  of  plant  fire  barriers  determined 
that  existing  documentation  would  not 
support  verification  of  a  three  hour  firs 
rating  for  some  barriers  referenced  in 
License  Section  3J?.  As  a  result  Fire 
Protection  Engineering  Evaluations 
{FPEEa)  were  performed  to  determine 
the  adequacy  of  the  subject  fire  barriers. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  hi  10  CFR  50.92(c].  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  finm 
any  accident  previously  evaluated;  or  (3) 
isnrolve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee's  analysis  contained  in 
dieir  August  6, 1988  letter  (BECo  88-120) 
states  the  following  in  response  to  the 
diree  NRC  criteria  referenced  above: 

1.  Operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendmoit 
would  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  level  of  defense  a  fire  barrier  must 
provide  is  directly  tied  to  the  equipment  It 
protects,  the  function  of  the  protected 
equipment,  the  fire  hazards  it  protects 
against  and  the  ability  to  detect  and 
suppress  the  fire. 

FPEBs  document  actual  fira  barrier 
configuration,  fire  hazards  associated  with 
the  areas  separated  by  the  barrier,  pertinent 
fire  protection  features,  and  the 
consequences  of  a  design  basis  fire.  The 
FFEE  is,  by  instruction,  reviewed  and 
approved  by  a  fire  protection  engineer. 

An  FFEB  aetabH^ies  that  a  fire  barrier 
provides  protection  consistent  with  its 
ultimate  design  obfective  of  preventing  fira 
propagation,  at  documents  vvfay  a  lesser 
rating  is  acceptable.  By  establishing  that  the 
barrier  ia  capable  of  meeting  its  de^gn 
function,  independent  of  its  3  hour  fin  rating, 
it  is  Aerefore  established  that  there  is  not  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  prwioasly 
identified. 

Hence,  the  prcposad  change  to  License 
Condition  SJ,  by  sanctioning  the  conclusions 
reached  in  the  FPffis,  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
identified. 

2.  Operation  of  Pilylm  Station  in 
accordmee  with  the  proposed  amendment 
would  not  create  the  possibility  of  a  new  or 


difhrsnt  Und  of  accident  fix>m  any  accident 
previously  evaluated. 

As  discussed  in  item  1  above,  die  FPEE 
process  is  a  formal  process  used  to  establish 
that  a  fin  barrier  can  perform  its  design 
function.  Since  accident  evaluations  assume 
that  selected  equipment  will  perform  in  a 
predetermined  way  (design  functions),  the 
establishment  of  a  fire  barrier's  ability  to 
perform  its  design  function  of  protecting 
areas  and  equipment  associated  with 
accident  evaluations  indudeo  it  within  the 
category  of  "accidents  previously  evaluated." 
Therefm,  operating  Pilyim  Statioa 
according  to  the  proposed  change  will  not 
craate  the  possibility  of  a  new  or  diffnwit 
kind  of  acddent  from  any  accident  previously 
evaluated. 

3.  Operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  reduction  in  a 
margin  of  safiety. 

Failura  of  fira  barrien  poees  a  challenge  to 
a  margin  of  safety  if  the  barrien  caimot 
perfbim  tlieir  de^gn  function:  that  is.  they  fail 
to  protect  equipment  from  the  debilitating 
effects  of  fire.  If  barrien  can  be  demonstrated 
capable  of  performing  their  design  function 
using  an  acceptable  and  consistent 
methodology,  the  margin  of  safety  is  not 
reduced. 

FPEEs  demonstrate  that  the  barrien 
impacted  by  the  proposed  diange  are  capable 
of  performing  their  design  function. 
Therefore,  operating  Pilgrim  Station  in 
accordance  with  the  proposed  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
analysis  and  agrees  with  it  We 
therefore  conclude  that  this  amwidment 
satisfies  the  three  criteria  of  10  CFR 
50.92(c)  and  based  on  that  conclusion 
propose  to  make  a  "no  significant 
hazards"  determination. 

Load  Public  Document  Room 
location:  Plymoudi  Public  Library,  11 
North  Street  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  W.S.  Stowe, 
Esq.,  Boston  Edison  Company,  800 
Boylston  Street  36th  Floor.  Boston. 
Massachusetts  02199 

NRC  Project  Director  R.  H.  Wessman, 
PDt>3 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  8IM64  and  STN  50- 
455,  Byraa  StatkHi.  Untt  Nos.  1  and  2. 
Ogle  County,  Illinois;  and  Docket  Noa. 
STN  50458  and  STN  6IM57,  Biaidwood 
Station,  Unit  Noa.  1  aad  2.  Wnn  County, 
niinois 

Date  of  application  for  amendments: 
January  S,  1S88 

Description  of  amendments  request 
The  amendments  woold  revise 
Technical  ^wcificatians  to  delete  the 
two  taUes  wfaidi  list  reactor  trip  system 
instrumentation  sesponse  times  and 
engineered  safiety  features  response 
times. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  evaluated  this  proposed 
amendment  and  has  determined  that  it 
involves  no  significant  hazards 
considerations.  According  to  10  CFR 
50.02(c],  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of 
the  facility  in  accordance  with  the 
proposed  amendment  would  not 

(1)  Involve  a  significant  increase  in 
the  probabiUty  or  consequences  of  an 
accident  previous  evaluated;  or 

(2)  Create  the  possibility  of  a  new  or 
different  Idnd  of  accident  from  any 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  removes 
Tables  3.3-2  and  3.3-5  from  the 
Technical  Specifications.  These  tables 
list  the  reactor  trip  system 
instrumentation  re^ranse  times  and 
engineered  safety  features  response 
times.  The  tables  will  be  placed  in  a 
new  section  of  the  Byron/Braidwood 
FSAR.  Chapter  16.3.  The  re^wnse  times 
listed  in  the  tables  are  not  being 
changed  by  this  proposed  amendment 
The  reqtiirements  to  pniodically 
mefwure  the  response  time  will  remain 
in  the  Technical  ^)ecificatioo8. 

Relocating  the  reactor  trip  and 
engineered  safety  features  response 
time  taUes  from  the  Tedmical 
Specifications  to  the  FSAR  is  an 
administrative  change.  The  response 
times  assumed  in  previously  evaluated 
accidents  are  not  being  changed  by  Una 
proposed  amendment  As  a  result,  the 
probability  or  consequences  of 
previously  evaluated  accidents  are  not 
affected  by  this  amendment  Similarly, 
this  administrative  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  nor  does  it 
affect  a  margin  of  safety. 

For  the  reasons  stated  above,  the  staff 
believes  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  For  Bynm  Station  the  Rockford 
Public  Library.  215  N.  Wyman  Street 
Rockford.  Dlinois  61101;  for  Braidwood 
Station  the  Wilmington  Township  Public 
Library.  201 S.  Kankakee  Street 
Wilmington,  Illinois  60481. 

i4  ttomey  to /icenaee:  Michael  Miller, 
Esquire:  Sidley  and  Austin.  National 
Plaza.  Chicago.  Illinois  60603. 

NRC  Project  Director  Daniel  R. 
MuUer 


Commonwealth  Edison  Company. 
Docket  Nos.  STN  50454  and  STN  50- 
455.  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois;  and  Dockrt  Nos. 
STN  50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County. 
Illinois 

Date  of  application  for  amendments: 
July  11, 1988 

Description  of  amendments  request- 
These  amendments  would  remove  the 
fixed  P.,  limits  from  the  Technical 
Specifications  and  add  the  requirement 
that  these  limits  be  submitted  in  a 
Radial  Peaking  Factor  Limit  Report 

Basis  of  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  evaluated  this  proposed 
amendment  and  has  determined  that  it 

involves  no  significtrnt  hazards  

considerations.  According  to  10  CFR 
50.92(c),  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of 
the  facility  in  accordance  witii  the 
proposed  amendment  would  not 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  Technical  Specification 
amendment  requests  several  changes. 
The  first  change  removes  die  existing, 
fixed  F^  limits  in  Specification  4.2.2.2.e 
and  substitutes  a  requirement  to  submit 
the  F„  limits  to  the  NRC  in  a  Peaking 
Factor  Limit  Report  in  accordance  with 
Specification  6.9.1.9.  The  second  change 
revises  fte  position  title  to  whom  the 
Radial  Pealdng  Factor  Limit  Report  is 
submitted  per  Specification  6.9.1.9.  The 
tide  is  changed  from  "Chief,  Core 
Performance  Branch"  to  "Chief,  Reactor 
Systems  Branch,  DPL-A"  to  reflect  die 
current  organizational  responsibilities 
witiiin  the  NRC.  This  change  applies 
only  to  Byron  since  it  has  already  been 
incorporated  in  the  Braidwood 
Technical  Specifications.  Finally  in 
Specification  6.9.1.7,  the  references  to 
Specifications  "3.3.3.10  and  3.3.3.11"  are 
being  changed  to  Specifications  "3.3.3.9 
and  3.3.3.10"  respectively  because  an 
incorrect  specification  is  referenced. 

All  the  changes  requested  are 
administrative  in  natiu«  and  do  not 
affect  the  probability  of  an  accident 
occurring.  The  proposed  revision  to 
Specification  4.2.2.2.6  does  not  change 
the  current  F^  limits  used  at  the  plant  It 
simply  revises  the  method  by  which 
changes  to  the  F,,  limits  can  be 
requested  and  implemented.  The  other 
changes  correct  a  typographical  error 


and  change  a  position  title.  None  of 
these  changes  affect  the  assumptions  or 
results  of  any  accidents  previously 
analyzed.  Therefore  the  consequences  of 
any  accidents  are  not  impacted. 

The  proposed  changes  do  not  involve 
any  equipment  additions  or 
modifications  at  the  plant  or  cause  the 
plant  to  be  operated  in  a  different 
manner.  Therefore,  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  is  not 
created. 

The  Radial  Peaking  Factor,  F„  (Z),  is 
measured  periodically  to  provide 
assurance  that  the  Heat  Flux  Hot 
Channel  Factor,  F,  [Z),  remains  within 
its  limit  The  limits  on  Heat  Flux  Hot 
Channel  Factor  help  to  ensure  the 
design  limits  on  peak  local  power 
density  and  minimiim  DNRB  are  not 
exceeded  and  in  the  event  of  a  LOCA. 
the  peak  fuel  clad  temperature  will  not 
exceed  the  2200*  F  acceptance  criteria. 
The  proposed  change  to  remove  the 
fixed  limits  from  the  Technical 
^>ecification  and  replace  the 
requirement  with  a  submittal  of  a  Radial 
Peaking  Factor  Limit  Report  does  not 
change  the  F.,  limits.  The  remaining 
changes  are  administrative  in  nature. 
The  dianges  proposed  for  this 
amendment  do  not  affect  any  margins  of 
safety. 

Therefore,  based  upon  the  pervious 
analysis,  the  staff  concludes  that  the 
proposed  amendment  to  the  Technical 
SpcKiifications  does  not  involve 
significant  haziutls  considerations. 

Local  Public  Document  Room 
location:  For  the  Byron  Station  Rockford 
Public  library,  215  N.  Wyman  Street 
Rodcford,  Illinois  61101;  for  Braidwood 
Station  the  Wilmington  Township  Public 
Library,  201 S.  Kankakee  Street 
Wilmington,  Illinois  60481. 

Attorney  to  licensee:  Michael  Miller, 
Esq.,  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago,  Illinois  60803. 

NRC  Project  Director  Daniel  R. 
Muller 

CommoDwealtfa  Edison  Company. 
Docket  No.  50-373,  LaSalla  County 
Statioii.  Unit  1.  LaSalle  County,  Illinois 

Date  (^application  for  amendments: 
May  23, 1988 

Brief  description  of  amendment:  The 
proposed  amendments  to  Operating 
License  No.  NPF-11  would  revise  the 
LaSalle  Unit  1  Technical  deifications 
by  modifying  the  table  of  primary 
containment  isolation  valves  to  identify 
new  excess  flow  check  valves  that  were 
installed  during  the  second  refuel 
outage.  These  valves  were  added  as  part 
of  a  modification  to  improve  the  reactor 
water  level  instrumentation  system  as 
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required  by  NlJIREG-0737,  Item  JUF.2  and 
Generic  Letter  84-23.  Completion  of  this 
modification  satisfies  License  Condition 
2.C(30)(i)  which  will  be  deleted  from  the 
Facility  Operating  License.  Also 
included  in  this  request  are  corrections 
of  typographical  errors  in  Table  3.6.3-1. 
This  proposed  amendment  is 
administrative  in  nature  and  is  similar 
to  one  approved  for  LaSalle  Unit  1, 
Amendment  34.  That  amendment  dated 
February  10, 1986  added  an  excess  flow 
check  valve  (ICM 102)  for  containment 
flood-up  instrumentation. 

Bcaia  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  S0.92(c].  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  bom 
an  accident  previously  evaluated;  or  (3) 
involve  a  si^iificant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined,  and  the 
NRC  staff  agrees,  that  the  proposed 
amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
this  change  is  administrative,  adding 
two  new  valves  to  Technical 
Specification  Table  3.6.3-1.  The 
modification  that  installed  these  new 
instrument  lines  and  excess  flow  check 
valves  does  not  require  a  Technical 
Specification  change.  The  design  of 
these  new  valves,  meets  the 
requirements  listed  in  UFSAR  Section 
6.2.4.  The  additional  containment 
penetration  was  designed  in  accordance 
with  General  Design  Criteria  55  and 
Regulatory  Guide  1.11.  This  additional 
instrument  line  does  not  significantly 
increase  the  consequences  of  any 
postulated  accident 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
instrument  line  failure  has  already  been 
evaluated  and  found  to  be  acceptable. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the 
instrument  line  meets  regulatory 
requirements  to  ensure  that  the  margin 
of  safety  previously  analyzed  is 
maintained. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois, 
Valley  Community  College,  Rural  Route 
No.  1,  Oglesby,  Illinois  61348. 


Attorney  to  licensee:  Michael  Miller, 
Esq.,  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago,  Illinois  60603. 

NRC  Project  Director  Daniel  R, 
Muller 

Commonwealth  Edison  Company, 
Docket  Na  50-373  and  60-374,  LaSalle 
County  Station.  Unite  1  and  2,  LaSalle 
County,  DUnois 

Date  of  application  for  amendments: 
July  12. 1968 

Brief  description  of  amendment'  The 
proposed  amendmente  to  Operating 
License  No.  NI7-11  and  Operating 
License  No.  NPF-18  would  revise  the 
LaSalle  Unite  1  and  2  Technical 
Specifications  by  reducing  the  Onsite 
Nuclear  Safety  Group  minimiim  staffing 
requirement  from  four  engineers  to  three 
engineers.  Commonwealth  Edison  plans 
to  transfer  one  LaSalle  engineer  to 
Dresden  Station  to  establish  an  Onsite 
Nuclear  Safety  Group  at  that  station. 
This  amendment  request  is  the  same  as 
that  granted  for  Byron  Station  on  July  1, 
198&  That  approval  resulted  in  the 
issuance  of  Amendment  19  to  NPF-37 
and  NPF-06  on  Docket  Nos.  50454  and 
50-455. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined,  and  the 
NRC  staff  agrees,  that  the  proposed 
amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because  it 
will  not  involve  any  physical  change  in 
the  plant  or  operating  procedures.  The 
proposed  amendment  may  have  some 
effect  on  the  probability  of  an  accident 
previously  evaluated  since  there  will  be 
fewer  people  performing  the 
independent  safety  assessment  function 
within  the  Onsite  Nuclear  Safety  Group 
(ONSG).  However,  any  increase  in  this 
probability  will  not  be  significant  and 
will  be  compensated  for  by  the  activities 
of  several  new  corporate  level  groups 
(created  by  recent  corporate 
organization  changes)  that  are 
independent  of  the  immediate 


management  chain  for  power 
production.  These  groups  now  perform 
independent  assessments  of  operating 
characteristics  and  safety  issues  that  are 
often  redundant  to  the  Technical 
Specification  responsibilities  of  the 
ONSG.  This  proposed  amendment  does 
not  change  ONSG  areas  of  review  as 
described  in  the  Technical 
Specifications.  The  ONSG  retains 
responsibility  for  review  of  those  items 
listed  in  Technical  Specification  6.2.3.1, 
but  will  make  additional  use  of  the 
independent  review  work  done  by  the 
above  noted  corporate  level  groups. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any 
accident  previously  evaluated  because 
there  will  be  no  change  in  the  in  the 
physical  plant  or  in  the  way  the  plant  is 
operated.  No  new  acddente  are 
postdated.  As  a  result,  operation  of  the 
plant  in  accordance  with  the  proposed 
amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety  because  there  will 
be  no  physical  change  in  the  plant  or 
change  in  operation  of  the  plant  There 
may  be  some  effect  on  the  margin  of 
safety  in  terms  of  the  amount  of  review 
of  operating  characteristics  and  safety 
issues,  but  this  change  will  not  be 
significant  due  to  the  independent 
assessment  activities  of  recentiy  created 
corporate  level  groups.  These  groups 
now  have  responsibilities  that  often 
overlap  the  Technical  Specification 
responsibilities  of  the  ONSG.  When 
performing  their  onsite  reviews,  the 
ONSG  will  increase  their  use  of 
corporate  level  independent  review 
work  performed  by  new  departmente. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois, 
Valley  Community  College,  Rural  Route 
No.  1,  Oglesby,  Illinois  61348. 

Attorney  to  licensee:  Michael  Miller, 
Esq.,  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago,  Illinois  60603. 

NRC  Project  Director  Daniel  R. 
Muller 

ConnectiGut  Yankee  Atomic  Power 
Company.  Docket  No.  50-213.  Haddam 
Neck  Plant.  Middlesex  County, 
Connecticut;  Ntntfaeast  Nudaar  Energy 
Company,  et  al;  Dodcet  Nos.  50-245. 50- 
336.  and  50-423,  MUlstone  Nudear 
Power  Station,  Unit  No*.  1, 2,  and  3, 
New  London  County.  Connecticut 

Date  of  amendment  request'  April  29, 
1988  as  supplemented  by  letter  dated 
July  21, 1988. 

Description  of  amendment  request  By 
application  dated  April  29, 1988  as 
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supplemented  by  letter  dated  July  21, 
1988,  Connecticut  Yankee  Atomic  Power 
Cofl^wny  and  Northeast  Nuclear  Energy 
Company  (the  licensees)  requested 
changes  to  the  Technical  Specification 
(TS)  for  Haddam  Neck  and  Millstone 
Units  1, 2  and  3.  The  proposed  changes 
effect  the  TSs  which  specify  the 
qualifications  and  conduct  of  the 
Nuclear  Review  Board  (NRB)  for  all 
Units  and  the  Site  Nuclear  Review 
Board  fw  Millstone  Units  1, 2  and  3. 

Basis  for  pmposed  no  significant 
hazards  consideration  determination: 
The  licensees  have  proposed  the 
following  changes  to  the  Haddam  Neck 
TS: 

(1)  A  new  TS  6.5.2.1a  would  specify 
the  qualifications  of  the  NRB  Chairman 
and  NRB  members  which  had  previously 
been  incorporated  in  TS  6.S.2.2, 
"Composition",  (2)  the  NRB  functional 
review  areas  which  are  in  TS  6.5.2.1, 
"Function,"  would  be  designated  as  new 
TS  6.5.2.1b,  (3)  the  minimum  composition 
of  the  NRB,  specified  in  TS  6.2.2. 
"Composition,"  would  be  changed  from 
seven  to  eight  members,  (4)  a  "charter" 
for  die  NRB  review  function  would  be 
added  to  TS  6.5.2.6,  "Review,"  to  require 
that  The  NRB  shall  function  as  an 
independent  review  body ...",  and  (5)  the 
minimum  quorum  for  the  NRB,  given  in 
TS  6.5JZ.5,  "Quorum"  would  no  longer  be 
fixed  at  four  members  plus  the  chairman 
but  would  be  established  as  "...a 
majority  of  the  members  including  die 
chairman." 

In  addition,  the  licensees  have 
proposed  the  following  changes  to  the 
TS  for  Millstone  Units  1. 2  and  3: 

(1)  A  new  TS  eJ.3.1a  would  specify 
the  qualifications  of  the  NRB  Chairman 
and  NRB  members  which  had  previously 
been  incorporated  in  TS  e.5.3j[. 
"Composition",  (2)  the  NRB  functional 
review  areas  which  are  presentiy  in 

6.5.3.1,  "Function",  would  be  designated 
as  new  TS  6.5.2.1b.  (3)  the  minimum 
composition  of  the  NRB,  specified  in  TS 
6.5.3.2..  "Composition",  would  be 
changed  from  seven  to  eight  members, 
(4)  a  "charter"  for  the  NRB  review 
function  would  be  added  to  TS  6.5.3.6, 
"Review",  to  require  that  "The  NRB 
shall  function  as  an  independent  review 
body...",  (5)  the  minimum  quorum  for  the 
NRB,  given  in  TS  6.5.3.5  would  no  longer 
be  fixed  at  four  members  plus  the 
chairman  but  would  be  established  as 
"...  a  majority  of  the  members  including 
the  chairman",  [6]  a  new  TS  6.5.4.1a 
would  specify  the  qualifications  of  the 
Site  Nuclear  Review  Board  (SNRB) 
Chairman  and  SNRB  members  which 
had  previously  been  incorporated  in  TS 

6.5.4.2,  'Composition,"  (7)  the  SNRB 
functional  review  areas  which  are 
presently  in  TS  6.5.4.1,  "Function", 


would  be  designated  as  new  TS  6.5.4.1b, 
and  (8)  a  "diarter"  for  the  SNRB  would 
be  added  to  TS  6.5.3A  "Review"  to 
require  that  "The  SNRB  shall  function 
as  an  independent  review  body...." 

The  proposed  changes  to  the  TS 
would  provide  an  improved  level  of 
commonality  among  the  requirements 
for  NRB  for  Haddam  Neck  and  Millstone 
Units  1, 2  and  3.  In  addition,  the  TS 
would  not  decrease  the  effectiveness,  in 
terms  of  qualifications  or  operating 
efficiency  of  the  NRB  or  SNRB. 
Accordingly,  the  safety  review  and  audit 
functions  of  NRB/SNRB  would  not  be 
changed  by  the  proposed  TS. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.g2(c). 

The  licensee  has  determined  and  the 
NRC  agrees  that  the  proposed 
amendment  will  not  (1)  Cause  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed  as  a  result  of  oversight  by  the 
NRB  or  SNRB  since  the  proposed  TS 
does  not  reduce  the  effectiveness  of 
NRB  or  SNRB  functions  (2)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  since  no  changes  in  plant 
equipment  or  operation  are  involved; 
and  (3)  reduce  safety  margins  since  no 
accident  analyses  have  been  changed. 

Accordingly,  the  NRC  staff  proposes 
to  determine  that  the  proposed  changes 
to  the  TSs  for  Haddam  Neck  and 
Millstone  Units  1,  2  and  3  involve  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Russel  Library,  123  Broad 
Street,  Middletown,  Connecticut  06103 
and  Waterford  Public  Library,  49  Rope 
Ferry  Road,  Waterford,  Connecticut 
06385. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard.  One 
Constitution  Plaza,  Hartford, 
Connecticut  06103. 

NRC  Project  Director  John  F.  Stok 

Florida  Power  Corporation,  et  aL, 
Docket  No.  5»<302.  Crystal  River  Unit 
No.  3  Nuclear  Generatiog  Plant,  Citrus 
County,  Florida 

Date  of  amendment  request-  August 
14, 1986,  as  supplemented  October  6, 
1986  and  revised  August  2, 1988. 

Description  of  amendment  request 
The  proposed  amendment  would  change 
the  surveillance  interval  for  the  reactor 
vessel  intervals  vent  valves  (RVWs) 
from  "at  least  once  per  18  months  during 
shutdown"  to  "at  least  once  per  24 
months  during  shutdown." 

This  amendment  was  previously 
noticed  in  the  Federal  Register  on 
September  9. 1988  (51  FR  33322). 


However,  the  August  14. 1986 
application  originally  requested  a 
permanent  change  for  the  surveillance 
interval  for  the  RVWs  from  once  every 
18  months  to  once  per  fuel  cycle,  and 
also  requested  a  change  to  the 
surveillance  interval  for  the  high 
pressure  and  low  pressure  injection 
pumps  and  valves.  By  Amendment  No. 
93  dated  October  21, 1986.  the  staff 
approved  the  licensee's  request 
regarding  the  surveillance  interval  for 
the  hi^  pressure  and  low  pressure 
injection  pumps  and  valves.  In  addition, 
on  November  7, 1986,  the  staff  issued 
Amendment  No.  94  which  extended  the 
surveillance  interval  for  the  RVWs 
fi^nn  once  per  18  months  to  once  per  fuel 
cycle  for  Cycle  6  only,  and  stated  that 
the  requested  permanent  extension  of 
the  surveillance  interval  would  be 
addressed  as  a  separate  action. 

Subsequentiy,  by  letter  dated  August 
2, 1988,  the  Ucensee  revised  their 
original  application  and  requested  that 
the  surveUlance  requirements  be 
changed  fitnn  "at  least  once  per  18 
months  during  shutdown"  to  "at  least 
once  per  24  months  during  shutdown." 
Due  to  this  revised  submittal,  the  staff 
has  dedded  to  renotice  the  proposed 
amendment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  Ucense  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibiUty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Ilie  licensee  has  evaluated  the 
proposed  change  in  accordance  with  the 
requirements  of  10  CFR  sa92  and  has 
determined  that  the  proposed  change 
does  not  involve  significant  hazard 
considerations.  The  past  operating 
experience  of  the  RVWs  in  the  industry 
and  at  Crystal  River  3  has  shown  that 
they  will  remain  operable  for  periods  far 
greater  than  18  months;  therefore,  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  "Hie  proposed  change  will  not 
create  the  possibiHty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  since 
there  is  no  new  mode  of  plant  operation 
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being  introduced  nor  does  the  proposed 
change  involve  a  physical  moc^ncation 
to  the  plant  Finally,  the  proposed 
chfuige  will  not  involve  a  significant 
reduction  in  a  margin  of  safety  since 
existing  reactor  coolant  system 
chemistry  controls  and  valve  material 
will  help  to  ensure  that  corrosion  is 
insignificant  and  therefore  help  maintain 
the  existing  reUability  of  the  RVWs. 

The  Stan  has  performed  a  preliminary 
review  of  the  licensee's  evaluation  and 
agrees  with  the  conclusion  that  the 
proposed  change  does  not  involve 
significant  hazards  considerations. 
Therefore,  the  staff  proposes  to 
determine  that  the  requested 
amendment  does  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library, 
668  NW.,  First  Avenue,  Crystal  River. 
Florida  32629 

Attorney  for  licensee:  R.  W.  Neiser. 
Senior  Vice  President  and  General 
Counsel,  Florida  Power  Corporation,  P. 
O.  Box  14042.  St.  Petersburg,  Florida 
33733 

NRC  Project  Director  Herbert  N. 
Berkow 

Omaha  Public  Power  District,  Docket 
No.  50-285.  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County.  Nebraska 

Date  of  amendment  request  July  19, 
1988 

Description  of  amendment  request- 
The  proposed  amendment  would  change 
the  Technical  Specifications  to  provide 
the  addition  of  a  Table  of  Contents  for 
Tables  and  Figures  and  to  correct  an 
error  to  a  location  reference  foimd  in 
Section  2.19. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Conunission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  examples  (51  FR  7751)  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations.  This  amendment  request 
is  similar  to  the  example  of  a  purely 
administrative  change  to  the  Technical 
Specifications.  Based  on  the  above,  the 
Commission  proposes  to  determine  that 
the  requested  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Attorney  for  licensee:  LeBoeuf,  Lamb, 
Leiby.  and  MacRae.  1333  New 
Hampshire  Avenue,  NW.,  Washington, 
DC  20036 

NRC  Project  Director  Jose  A.  Calvo 


Public  Service  Electric  k  Gas  Company, 
Docket  No.  50-354.  Hope  Craek 
Generating  Station,  Salem  County.  New 
Jersey 

Date  of  amendment  request  Jdy  12, 
1988 

Description  of  amendment  request 
The  amendment  would  make  several 
changes  to  Section  6.0  of  the  Technical 
Specifications  (TS).  The  first  change 
involves  the  deletion  of  Figures  6.2.1-1 
and  6.2.2-1  showing  the  offsite  and 
onsite  organizations  and  replacing  them 
with  more  general  requirements  which 
capture  the  essential  aspects  of  the 
organizational  structiu^.  TS  Sections 

6.1.1  {uid  6.1.2  would  be  supplemented  to 
include  these  more  general 
organizational  requirements  in 
accordance  with  Generic  Letter  88-06 
dated  March  22. 1988. 

The  second  change  would  replace  the 
reference  to  the  Vice  President-Nuclear, 
contained  in  TS  6.1.2,  with  a  more 
generic  title,  senior  corporate  nuclear 
officer.  For  consistency,  TS  6.5.1.6f, 
6.5.1.6m,  6.5.1.8b.  6.5.1.9,  6.5.2.4.3g. 
6.5.2.4.4b,  6.5.2.6.  e.6.1b,  6.7.1a,  and  6.7.1c 
would  also  replace  the  title.  Vice 
President-Nuclear,  with  the  tiUe,  senior 
corporate  nuclear  officer.  This  change  is 
necessary  because  the  tide,  Vice 
President-Nuclear,  has  been  changed  to 
Vice  President  and  Chief  Nuclear 
Officer  and  the  TS  as  currentiy 
structured,  should  reflect  this  change. 
However,  this  amendment  request 
proposes  to  replace  the  spedfic  tide. 
Vice  President-Nuclear,  with  a  more 
generic  tide,  senior  corporate  nuclear 
officer.  This  change  will  alleviate  the 
need  to  process  future  amendment 
requests  to  reflect  tide  changes  for  the 
Vice  President  and  Chief  Nuclear 
Officer. 

The  third  and  final  change  affects  TS 

6.9.2  and  6.9.3  concerning  special 
reports.  It  would  require  that  special 
reports  be  submitted  to  the  USNRC 
Document  Control  Desk  with  a  copy  to 
the  Regional  Administrator.  This 
proposal  is  consistent  with  a  revision  to 
10  CFR  50.4,  pubUshed  in  Federal 
Register,  Volume  51,  Number  215,  on 
November  6, 1986. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(0)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 


accident  previously  evaluated;  2)  create 
the  possibility  or  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated;  or  3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  licensee  evaluated  the  proposed 
changes  against  these  three  criteria  and 
made  the  following  statements  with 
respect  to  each  of  them. 

(1)  "The  changes  being  proposed  are 
administrative  in  nature  and  do  not  affect 
assumptions  contained  in  plant  safety 
analyses,  the  physical  design  and/or 
operation  of  the  plant  nor  do  they  affect 
Technical  Specifications  that  preserve  safety 
analysis  assumptions.  For  these  reasons,  the 
proposed  changes  do  not  affect  the 
probability  or  consequences  of  accidents 
previously  analyzed." 

(2)  "The  changes  being  proposed  are  purely 
administrative  and  will  not  lead  to  material 
procedure  changes  or  to  physical 
modifications.  In  addition,  there  are  no 
management  changes  being  profKised  as  a 
result  of  this  amendment  request  rather  the 
request  is  necessary  to  comply  with  Generic 
Letter  8&-06  and  to  reflect  the  current 
management  organization.  For  these  reasons, 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident" 

(3)  'The  changes  being  proposed  are 
administrative  in  nature  and  do  not  relate  to 
or  modify  the  safety  margins  defined  in  and 
maintained  by  the  Technical  Specifications. 

The  changes  discussed  herein  do  not 
reduce  the  TS  safety  margin  since  all 
organizational  responsibihties  are  being 
adequately  implemented,  all  personnel  in 
place  are  properly  qualified,  and  controlling 
the  organizational  details  in  the  UFSAR  will 
be  commensurate  with  controlling  them  in  the 
TS. 

Through  PSE&C's  strong  Quality  Assurance 
Program  and  our  commitment  to  maintain 
only  qualified  personnel  in  positions  of 
responsibility,  it  is  assured  that  safety 
functions  performed  by  the  onsite  and  offsite 
organizations  will  continue  to  be  performed 
with  a  high  level  of  competence." 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Pennsville  Public  library,  190  S. 
Broadway,  Pennsville,  New  Jersey  08070 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr.,  Esquire,  Conner  and  Wetterhahn, 
1747  Peimsylvania  Avenue,  NW., 
Washington,  DC  20006 

NRC  Project  Director  Walter  R. 
Butler 


Federal  Register  /  Vol.  53.  No.  164  /  Wednesday.  August  24.  1988  /  Notices 


32293 


Public  Ser.-ice  Electric  ft  Gas  Company, 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  jersey 

Date  of  amendment  request-  January 
19,1988 

Description  of  amendment  request: 
The  proposed  amendment  would  add  an 
Action  Statement  to  the  Hydrogen 
Analyzers  Technical  Specification  (TS) 
3.6.4.1  for  Salem  Unit  Nos.  1  and  2 
addressing  the  situation  where  both 
analyzers  are  inoperable.  This  Action 
Statement  would  allow  operation  of  the 
plant  for  72  hours  with  both  hydrogen 
analyzers  inoperable.  It  is  consistent 
with  the  direction  given  in  Generic 
Letter  83-37,  entitled  "NUREG-0737 
Technical  Specifications."  This  Generic 
Letter  contained  Staff  guidance 
regarding  an  acceptable  containment 
hydrogen  monitor  (analyzers)  Technical 
Specification.  This  guidance  reads  as 
follows: 

'Two  independent  containment  hydrogen 
monitors  should  be  operable  at  all  times 
when  the  reactor  is  operating  in  Power 
Operation  or  Startup  modes.  LCO  for  these 
monitors  should  include  the  requirement  that 
with  one  hydrogen  monitor  inoperable,  the 
monitor  should  be  restored  to  operable  status 
within  30  days  or  the  plant  should  be  brought 
to  at  least  a  hot  standby  condition  within  the 
next  6  hours.  If  both  monitors  are  inoperable, 
at  least  one  monitor  should  be  restored  to 
operable  status  within  72  hours  or  the  plant 
should  be  brought  to  at  least  hot  standby 
condition  withm  the  next  B  hours." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fi^m 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  Public  Service 
Electric  and  Gas  Company  reviewed  the 
proposed  change  and  determined  and 
the  NRC  staff  agrees  that  the  proposed 
amendment  does  nob 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The 
hydrogen  analyzers  provide 
containment  hydrogen  concentration 
indication  to  control  room  operators 
under  accident  conditions.  The 
operation  or  failure  of  this  systems  does 
not  lessen  any  safety  systems'  ability  to 
perform  its  design  function.  These 


changes  are  consistent  with  the 
guidance  provided  in  Generic  Letter  83- 
37. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  hydrogen 
analyzers  provide  indication  only.  Their 
failure  to  operate  cannot  create  die 
possibility  of  a  new  or  different  kind  of 
accident. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  hydrogen 
analyzers,  while  being  required  by 
Technical  Specifications,  do  not  have  an 
active  part  in  the  determination  of  a 
margin  of  safety.  They  only  provide 
control  room  indication  of  containment 
hydrogen  concentrations  during 
accident  conditions.  The  added  Action 
Statement  and  increased  Surveillance 
Requirements  are  consistent  with  the 
guidance  given  in  Generic  Letter  83-37. 

Furthermore,  the  increase  in  the 
surveillance  requirements  confirms  the 
operability  of  the  hydrogen  analyzers  at 
more  frequent  intervals.  This  provides 
earlier  and  more  frequent  indication  to 
plant  operators  of  the  status  of  the 
system,  thus  increasing  the  probability 
that  it  will  function  as  required. 

Accordingly,  the  Commission 
proposes  to  determine  that  this  change 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Conner  and 
Wetterhahn.  Suite  1050, 1747 
Pennsylvania  Avenue,  NW., 
Washhigton,  DC  20006 

NRC  Project  Director  Walter  R. 
Butler 

Soudi  Carolina  Electric  ft  Gas  Company, 
Soudi  Carolina  Public  Service  Authori^, 
Docket  No.  50-395.  ViigU  C  Summer 
Nuclear  Station,  Unit  1,  Fairfield  County. 
South  Carolina 

Dates  of  amendment  request  June  10, 
1985,  as  supplemented  December  6, 1985, 
May  16, 1986,  July  14, 1988,  and  July  28, 
1988 

Description  of  amendment  request 
The  proposed  amendment  to  the  Virgil 
C.  Summer  Nuclear  Station  Technical 
Specifications  (TS)  would  reduce  the 
number  and  severity  of  starts  of  the 
emergency  diesel  generators,  thereby 
decreasing  engine  wear  and  increasing 
reliability.  This  proposed  change  was 
originally  noticed  as  a  proposed  no 
significant  hazards  consideration  on  July 
17, 1985  at  50  FR  29016  and  tenoticed  on 
June  4, 1988  at  51  FR  20373. 

By  letter  dated  November  9, 1987,  the 
NRC  requested  additional  information 


on  the  proposed  changes.  The  licensee 
responded  with  a  submittal  dated  May 
16, 1988.  The  May  16, 1988  submittal 

(1)  adds  the  foUowing  statement  to 
Action  Statement  b.l  of  TS  3  Al.l,  "If 
the  EDG  became  inoperable  due  to  any 
cause  other  than  preplanned 
maintenance...." 

(2)  adds  a  footnote  to  Action 
Statements  b.2  and  &2  of  TS  3.ai.l, 
which  requires  the  test  to  be  completed 
regardless  of  when  the  uioperable  EDG 
is  restored. 

(3)  retains  the  original  frequency  of 
every  18  months  in  Surveillance 
Requirements  4.8.1.1.1.b  and  4.8.1.1.2.e. 

(4)  chtmges  the  loading  band  to  4150- 
4250  kW. 

(5)  retains  the  wording  of  "concurrent 
with"  in  TS  4.ai.l.2.e.8.c. 

(6)  requires  the  two  hour  loading  at 
the  short  time  rating  at  the  beginning  of 
the  test  in  accordance  with  position  C.14 
of  Regulatory  Guide  1.9. 

(7)retains  the  original  reporting 
requirements  in  TS  4.8.1.1.3. 

The  July  14, 1988  supplement 
transmitted  the  No  Significant  Hazards 
Determination  which  was  missing  from 
the  May  16, 1988  supplement  The  July 
28, 1988  supplement  modified  the  May 
16, 1988  submittal  such  that  surveillance 
requirement  4.8.1.1.2.a.3  of  the  May  16 
submittal  was  divided  into  two  separate 
surveillance  requirements,  4.8.1.1.2.a.3 
and  4.8.1.1.2.a.4.  Surveillance 
requirement  4.8.1.1.2.a.3  would  now 
verify  that  the  diesel  generator  could 
start  and  accelerate  to  its  synchronous 
speed  with  generator  voltage  and 
fiequency  at  7200  ±720  volts  and  60 
±1.2  Hz.  Surveillance  requirement 
4.8.1.1.2.8.4  would  verify  that  the 
generator  was  synchronized,  gradually 
loaded  to  an  indicated  4150-4250  kW 
and  operated  for  at  least  60  minutes. 
This  division  into  two  separate 
surveillance  requirements  would 
preclude  the  unnecessary  loading  of  the 
diesel  generators  when  the  Summer 
Station  entered  certain  Action 
Statements  in  the  Technical 
Specifications.  The  July  28  submittal 
also  corrected  a  typographical  error  to 
Bases  Sections  3/4.ai,  3/4A2  and  3/ 
4.a3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c].  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
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consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined  the 
proposed  change  does  not  involve  a 
significant  hazards  consideration  as 
follows: 

1.  The  pr(^>o8ed  amendment  does  not 
involve  a  siffuficant  increase  in  the 
probability  or  conaequencea  of  an  accident 
previously  evaluated  because  the  only 
change  is  a  reduction  in  frequency  and 
severity  of  diesel  generator  test  starts  which 
will  result  in  less  wear  and  streu  on  engine 
parts.  This  will  decrease  the  probabibty  of  an 
accident  due  to  failure  of  engine  parts,  and 
the  consequences  of  an  accident  will  not 
change. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  kind  of 
accident  frmn  any  accident  previonsly 
evaluated  because  the  desi^  and  function  of 
the  dieael  generator  will  not  change. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety  because  there  will  be  no  change  in 
response  times  or  emergency  loads  assumed 
in  the  accident  analysis. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  determination  and  agrees 
with  the  licensee's  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  these  changes  do  not 
involve  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electric  &  Gas 
Company,  P.O.  Box  764,  Columbia, 
South  Carolina  29218 

NRC  Project  Director  Elinor  G. 
Adensam 

South  Caroliiu  Electric  k  Gas  Company, 
South  Carolina  Public  Service  Audiority, 
Docket  No.  50-395,  Virgil  C.  Summer 
Nuclear  Slatioo.  Unit  1,  Faitfiald  County, 
South  Carolina 

Dotes  of  amendment  request  July  6, 
1987.  as  supplemented  May  16. 1968  and 
July  18, 1988 

Description  of  amendment  request 
The  July  6, 1987  submittal  proposed  to 
revise  Technical  Specification  (TS) 
Sections  8^  ''Organization,''  and  6.4, 
"Training."  This  revision  proposed  to 
delete  the  oi^anization  charts  from  the 
Technical  Specifications  and  to  revise 
the  restraining  and  replacement 
program.  The  July  6, 1987  submittal  was 
noticed  in  the  Fedeial  Register  on 
September  9, 1987  (52  FR  34019).  On 
March  22, 1988,  Generic  Letter  88-06, 
"Removal  of  Oiganization  Charts  from 


Technical  Specifications  Administrative 
Control  Requirements,"  was  issued  by 
the  Commission.  As  a  result  of  the 
issuance  of  this  Generic  Letter,  the 
licensee  modified  its  proposed 
amendment  request  in  their  May  16, 
1988  submittal,  ^cifically,  a  new 
section,  6.2.1  "Offsite  and  Oni ite 
Organizations,"  was  added.  This 
submittal  was  noticed  in  the  August  10, 
1988  Federal  Register  (53  FR  30142). 

The  July  18. 1988  submittal  proposed 
modifying  Technical  Specifications  6.1.1, 
6.2.2,  6.S.1  and  6.5.3  to  change  the  title 
Director,  Nuclear  Rant  Operations  to 
General  Manager,  Nuclear  Plant 
Operations  and  the  title  Deputy 
Director.  Operations  and  Maintenance 
to  General  Manager.  Operations  and 
Maintenance.  The  July  18  submittal  also 
included  a  revision  to  Sections  6.2.3, 
6.2.4  and  6.4  involving  errors  and 
omissions  which  were  not  corrected  in 
the  May  16, 1968  submittal. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  S0.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  ha^rds 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or  (3) 
involve  a  sigi^cant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined  that  the 
change  in  the  title  and  the  correction  in 
the  numbering  of  the  Technical 
Specifications  does  not  affect  the 
Significant  Hazards  Determination 
presented  in  the  July  6, 1987  submittal 

The  licensee  has  determined  with 
respect  to  the  July  18, 1988  submittal 
that: 

1.  The  proposed  amendment  does  not 
involve  a  si^iificant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  organizational  title  changes  do  not 
affect  plant  operation  in  any  manner. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  Idnd  of  accident  dian 
previously  evaluated  because  the 
proposed  changes  are  administrative  in 
nature  and  do  not  affect  organizational 
responsibilities.  Also,  no  physical 
alterations  of  plant  confi^natioa  or 
changes  to  setpoints  or  operating 
parameters  are  proposed. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 


margin  of  safety.  Through  SCE&G's 
Quality  Assurance  programs  and  efforts 
to  maintain  only  the  most  qualified 
personnel  in  positions  of  responsibility, 
it  is  assured  tiiat  safety  functions 
performed  by  personnel  within  the 
Nuclear  Operations  Division  will 
continue  to  be  performed  at  a  high  level 
of  competence. 

The  staff  has  reviewed  these 
determinations  and  is  in  agreement  with 
them. 

Accordingly,  the  Commission 
proposes  to  determine  that  these 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electric  and  Gas 
Company,  P.O.  Box  764.  Columbia. 
South  Carolina  29218 

NRC  Project  Director  Elinor  G, 
Adensam 


Temiesaee  Valley  Authority,  Dodcets 
Noe.  5fr4S9, 50-280  and  50-296,  Browns 
Feiry  Nodear  Plant,  Units  1, 2  and  3, 
limestone  County,  Alabama 

Date  of  amendment  requests:  Jiuie  24, 
1968  (TS  241) 

Description  of  amendment  requests: 
The  proposed  amendments  would  revise 
the  Browns  Ferry  Nuclear  Plant  Units  1, 
2  and  3  Technical  Spedficaticms  by 
replacing  water  level  measioements 
referenced  to  the  top  of  active  fuel  with 
measurements  referenced  to  the  height 
above  vessel  zero. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
Standards  for  determining  whedier  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  S0.g2(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  performed  and  provided  the 
following  analysis: 

NRC  has  provided  standards  for 
determining  whether  a  significant  hanrds 
consideration  exists  as  stated  in  10  CFR 
50321c).  A  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2]  create  the  possibility  of  a 
new  or  different  kind  of  acddent  from  an 
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accident  previously  evaluated,  or  (3)  involve 
a  significant  reduction  in  a  margin  of  safety. 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated.  There  will  be  no 
change  in  the  operation  of  the  facility  as  a 
result  of  the  amendment  No  safety-related 
equipment  or  function  will  be  altered.  The 
amendment  merely  changes  the  reactor 
vessel  water  level  reference. 

2.  The  proposed  amendment  does  not 
create  the  possibihty  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  As  stated  above,  no  safety-related 
equipment  safety  functions,  or  plant 
operations  will  be  altered  as  a  result  of  this 
amendment  The  requested  change  does  not 
create  any  new  accident  mode.  Therefore,  the 
proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  This  amendment  merely  changes  the 
reference  point  of  the  level  instrument  to 
make  all  the  instrument  references  identical. 
The  safety  limit  is  not  changed  and  therefore 
there  is  no  reduction  in  a  margin  of  safety. 

The  staff  has  reviewed  die  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
Ucensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
si^iificant  hazards  considerations. 

Local  Public  Document  Room 
location:  Athens  PubUc  Library,  South 
Street  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director  Suzanne 
Black 

Tennessee  Valley  Authority,  Dockets 
Nos.  50-259, 50-280  and  50-296,  Browns 
Feny  Nuclear  Plant,  Units  1, 2  and  3, 
limestone  County,  Alabama 

Date  of  amendment  requests:  June  24, 
1988  (TS  242) 

Description  of  amendment  requests: 
The  proposed  amendment  would  modify 
the  Browns  Ferry  Nuclear  Plant  Units  1, 
2  and  3  Technical  Specifications, 
Section  3.5.C,  including  Table  3.5-1  and 
the  Bases,  to  clarify  the  limiting 
conditions  for  operation  for  the  Residual 
Heat  Removal  Service  Water  (RHRSW] 
and  Emergency  Equipment  Cooling 
Water  {EECW)  Systems.  Specifically: 

1.  Section  3.5.C  is  rewritten  to  refer 
die  user  to  Table  3.5-1  for  RHRSW  pump 
operabilify  requirements  prior  to  startup 
firom  a  cold  shutdown  condition. 

2.  Table  3.5-1  is  amended  to  address 
minimum  service  requirements  prior  to 
startup  from  a  cold  shutdown  condition, 
to  allow  a  reduction  by  one  of  the 
number  of  RHRSW  pumps  required  to 
be  operable  when  the  decay  heat  load 


can  be  handled  by  one  RHR  heat 
exchanger  during  shut  down,  and  to 
reformat 

3.  The  Bases  for  Section  3.5.C  is 
amended  to  state  that  the  entire 
shutdown  cooling  load  is  capable  of 
being  handled  by  one  RHR  heat 
exchanger  after  decay  heat  levels  have 
decreased  following  shutdown. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facilify  involves  no  significant  hazards 
consideration  if  operation  of  the  facilify 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  accident  previously 
evaluated;  or  (2]  create  the  possibihfy  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safefy. 

In  regard  to  the  proposed  amendment 
the  licensee  has  determined  the 
following: 

(1)  The  proposed  change  does  not 
significantly  increase  the  probabilify  or 
consequences  of  an  accident  previously 
evaluated.  Reducing  the  number  of 
RHRSW  pumps  as  proposed  will  not 
involve  a  significant  increase  in  the 
probabilify  or  consequences  of  an 
accident  previously  evaluated.  A 
General  Electric  study  performed  for 
Browns  Ferry  has  shown  that  96  hours 
following  reactor  shutdown,  the  decay 
heat  load  is  approximately  12.5  MWt 
One  RHR  heat  exchanger  can  supply 
adequate  cooling  capacify  during  this 
shutdown  mode.  Based  on  this  analysis, 
the  minimum  RHRSW  pump 
requirements  have  been  reduced.  The 
proposed  TS  will  require  only  two 
RHRSW  pumps  to  be  operable  for  each 
unit  that  has  been  in  cold  shutdown  for 
more  than  96  hours.  The  proposed 
change  will  not  affect  the  reliabilify  of 
die  RHRSW  system.  The  RHRSW 
system  will  still  be  able  to  perform  its 
intended  safefy  function  and  therefore 
does  not  create  a  significant  increase  in 
the  probabilify  or  consequences  of  an 
accident  previously  evaluated. 

(2)  The  proposed  change  does  not 
create  the  possibihfy  of  a  new  or 
different  kind  of  accident  than  any 
accident  previously  evaluated.  The 
General  Electric  analysis  has  shown 
that  one  RHR  heat  exchanger,  and  thus, 
one  RHRSW  pump,  can  supply  adequate 
cooling  capabilify  after  the  unit  has 
been  shut  down  for  96  hours.  The 
proposed  change  does  not  alter  the 
operation  or  function  of  the  RHRSW 


system  and  therefore  will  not  create  the 
possibilify  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

(3)  The  proposed  change  does  not 
involve  a  significant  reduction  in  margin 
of  safefy.  It  does  not  change  or  alter  the 
required  safefy  functions  of  the  RHRSW 
system,  nor  does  it  physically  modify 
any  equipment  setpoints,  or  initiating 
time/sequence  of  the  equipment. 

The  NRC  staff  has  reviewed  the 
licensee's  determination  and  concurs 
with  its  finding.  Accordingly,  the 
Commission  proposes  to  determine  thai 
the  application  for  amendments  involves 
no  significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  Ell  B33. 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director  Suzanne 
Black 

Tennessee  Valley  Authorify,  Docket  No. 
50-280,  Browns  Ferry  Nuclear  Plant  Unit 
2,  Limestone  Counfy,  Alabama 

Date  of  amendment  request:  July  29, 
1988  (TS  248] 

Description  of  amendment  request- 
The  proposed  amendment  would  modify 
the  Browns  Ferry  Nuclear  Plant  Unit  2 
Technical  Specifications  by  changing 
the  trip  setpoint  for  the  Automatic 
Depressurization  System  (ADS)  timers 
from  120  ±5  seconds  to  105  ±7  seconds, 
correcting  minor  TS  discrepancies,  and 
adding  the  surveillance  and  setpoint 
requirements  for  the  new  12  V^  minute 
timers  being  added  in  accordance  with 
NUREG-0737,  Item  n.K.3.18,  to  bypass 
the  high  drywell  pressure  requirement 
for  ADS  initiation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c].  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92.  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
widi  10  CFR  50.91  and  10  CFR  50.92,  die 
licensee  has  performed  and  provided  the 
following  analysis: 

NRC  has  provided  standards  for 
determining  whether  a  significant  hazards 
consideration  exists  as  stated  in  10  CFR 
50.92(c).  A  proposed  amendment  to  an 
operating  Ucense  involves  no  significant 
hazards  considerations  if  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
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consequences  of  an  accident  previously 
evaluated.  (2)  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  an  accident 
previously  evaluated,  or  (3)  involve  a 
significant  reducbon  in  a  margin  of  safety. 

1.  The  propoaed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

(a)  None  of  the  Pinal  Safety  Analysis 
Report  (FSAR)  accidents  are  initiated  by 
spurious  actuation  or  failure  of  the  ADS 
initiation  logic  circuitry. 

(b)  The  ADS  will  still  function  and  operate 
as  currently  designed,  the  120.  ±5  second 
setpoint  for  the  existing  timer  is  long  enough 
to  allow  the  operator  suiBcient  time  to  abort 
an  ADS  blowdown  if  conditions  warrant, 
(e.g.,  if  high  pressure  makeup  systems  are 
adequately  restoring  Reactor  Pressure  Vessel 
(RPV)  water  level).  Thus,  lowering  the 
setpoint  of  the  existing  ADS  timer  to  105  ±7 
seconds  does  not  significantly  increase  the 
probability  of  creating  the  large  stresses 
associated  with  a  rapid  blowdown  event  on 
the  RPV.  These  large  stresses  caused  by  a 
rapid  blowdown.  however,  were  included  in 
the  design  of  the  reactor  vessel,  and  these 
stresses  will  not  be  increased  by  the 
proposed  changes. 

(c)  With  this  modification,  two  means 
(manually  by  operator  and  automatically  by 
new  ADS  circuitry)  would  be  available  to 
mitigate  a  Loss  of  Coolant  Accident  event. 
Therefore,  the  consequences  of  this  accident 
scenario  are  reduced. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  The  modification  to  decrease  the 
setpoint  ensures  that  the  ADS  reacts  to  an 
accident  condition  nvithin  the  time  analyzed 
in  the  FSAR.  The  addition  of  a  timer  to 
bypass  the  high-drywell  pressure  interlock 
causes  the  ADS  to  initiate  for  accidents 
which  previously  required  manual  initiation 
and  decreases  the  probability  for  operator 
error. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  The  time  required  for  high  pressure 
reactor  vessel  makeup  systems  to  react  to  a 
loss-of-coolant  accident  is  reduced  (i.e.,  120- 
second  timer  setpoint  changed  to  105-second 
setpoint).  but  it  is  still  long  enough  to  ensure 
that  short  term  transient  conditons  will  not 
unnecessarily  initiate  the  ADS.  Also,  by 
adding  circuitry  to  automatically  initiate  ADS 
for  accidents  previoualy  requiring  manual 
initiation,  it  decreases  the  chance  for 
operator  error. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
detennination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendment  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville,  Tennessee  37902. 


NRC  Assistant  Director  Suzanne 
Black 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamiiton 
County,  Tennessee 

Date  of  amendment  requests:  July  27, 
1988  (TS  88-13) 

Description  of  amendment  requests: 
The  Tennessee  Valley  Authority  (TV A) 
proposes  to  modify  the  Sequoyah 
Nuclear  Plant  (SQN)  Units  1  and  2 
Technical  Specifications  (TS).  This 
change  is  to  revise  the  containment 
systems  surveillance  requirement 
4.6.5.1.b.3.  This  change  will  replace  the 
visual  inspection  requirement  utilizing 
the  current  0.38-inch  criteria  with  a 
surveillance  program  to  ensure  that  the 
flow  blockage  does  not  exceed  15 
percent 

Basis  for  proposed  no  significant 
hazards  consideration  detennination:  In 
its  application,  TVA  provided  the 
following  discussion  on  its  proposed 
change: 

During  preparation  for  unit  2  restart,  the 
surveillance  requirement  (SR)  of  the  SQN  ice 
condenser,  TS  3/4.6.5,  was  reviewed.  The 
review  revealed  that  ai  4.e.5.1.b.3  attempted 
to  quantify  the  amount  of  allowable  ice 
buildup  in  the  ice  condenser  flow  passages, 
but  did  not  adequately  reflect  the  intent  of 
the  TS.  The  TS  is  to  ensure  that  adequate 
flow  area  exists  in  the  ice  condenser  iMys  to 
allow  passage  of  steam  and  air.  The  findings 
also  showed  that  the  surveillance  of  the  ice 
condenser  flow  paths  should  be  focused  on 
the  ori^nal  intent  of  the  TS  and  that  a 
reasonable  method  of  inspection  be  provided. 
The  proposed  method  of  inspection  is  more 
feasible  and  provides  a  more  direct 
relationship  to  the  functional  requirementa  of 
the  ice  condenser. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  detennination  exists 
as  stated  in  10  CFR  5a92(c).  10  CFR 
50.91  requires  that  at  the  time  a  hcensee 
requests  an  amendment  it  OMist  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  performed  and  provided  the 
following  analysis: 

TVA  has  evaluated  the  proposed  TS 
change  and  determined  that  it  does  not 
represent  a  significant  haxards  consideration 
based  on  criteria  eatabliahed  in  10  CFR 
S0.92(c].  Operation  of  SQN  in  acoordance 
with  the  proposed  umanftnMmt  will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  aoddent 
previoQsly  evaluated.  The  ice  condenser 
system  is  a  passive  system  designed  to 
absorb  tliermal  energy  released  immediately 
following  a  LOCA  (I^oas-of-Codaat  Accident] 
or  a  high  energy  line  break  (HBI£)  for  tlie 
purpose  of  limiting  peak  pressure  inside 


containment.  The  ice  condenser  serves  no 
function  during  normal  operation  but  is 
required  in  mitigating  tlie  consequences  of  a 
LOCA  or  HELR 

Existing  TS  SR  4.6.5.1. b.3  requires 
verification  that  the  accumulation  of  frost  or 
ice  on  flow  passages  is  restricted  to  a 
thickness  of  less  tfian  or  equal  to  0.38  Inch. 
The  intent  of  this  SR  was  to  ensure  that  the 
flow  areas  in  the  ice  condenser  are  consistent 
with  those  used  by  Westinghouse  in  analyses 
to  determine  containment  design  pressure. 
Frost  of  ice  accumulation  in  the  flow 
passages  could  momentarily  add  resistance 
to  the  flow  of  air  and  steam  through  the  ice 
condenser.  The  Westinghouse  analyses 
assumes  a  hypothetical  LOCA  and  utilized 
the  TMD  computer  code.  The  TMD  computer 
code  was  used  for  a  short-term 
subcompartment  pressure  analysis  that 
determined  short  duration  pressure  transients 
across  interior  concrete  walls,  the  operating 
deck  slab,  and  the  contaiiunent  shell  during 
the  blowdown  period.  The  mass  and  energy 
releases  used  in  these  analyses  were 
increased  by  10  percent  over  those  calculated 
by  the  SATAN  computer  code,  and  no 
structural  heat  sinks  were  modeled  to 
provide  additional  conservatism  in  the 
calculation  of  the  pressure  rise. 
Westinghouse  performed  sensitivity  studies 
of  flow  blockages  in  the  ice  condenser,  which 
established  that  the  containment  pressure 
was  less  than  12  psig  with  an  effective 
blockage  of  15  percent  of  the  total  available 
flow  area  in  the  ice  bed.  Additional 
conservatiam  in  the  sensitivity  studies  was 
that  the  blockages  were  assumed  to  be 
constant  throughout  the  entire  height  of  the 
ice  bed  and  neglects  the  benefits  that  cross- 
flow  will  provide  in  venting  the  steam  and  air 
around  actual  blockage  in  the  ice  l>ed. 

Additionally,  TVA  performed  calculations 
to  confirm  that  the  operating  deck  floor  slab, 
refueling  canal  wall,  crane  wall  above  the  ice 
condenser  columns,  and  ice  condenser  end 
walls  were  structurally  adequate  to 
withstand  a  design  basis  accident  pressure 
increase  because  of  ice  condenser  blockage 
up  to  15  percent.  These  calculations 
confirmed  that  each  area  is  structurally 
adequate  for  operation  at  tiie  increased 
pressures.  The  use  of  0.38-inch  maximiun  ice 
buildup  in  tlie  SQN  TS  few  detennination  of 
blockage  was  intended  to  quantify  the 
amount  of  allowable  ice  biiildup  in  the  flow 
passages  because  accumulation  could 
momentarily  add  resistance  to  the  flow  of  air 
and  steam  through  the  ice  bed. 
Implementation  of  the  existing  SR  is 
extremely  difflcnlt  In  some  instances, 
inspectors  must  visually  determine  whether 
ice  buildup  is  less  than  or  equal  to  0.38  inch 
from  a  distance  of  up  to  Z4  f^.  The  revision 
of  SRs  will  leplaoe  the  specific  a38-iach 
value  for  toe  coodenser  flow  passage 
inspection  with  a  conservative.  qttantifial>ie. 
and  reasonable  method  for  veri^ing 
operability  with  respect  to  available  flow 
area.  Tlie  new  surveillance  method  will 
inspect  54  (33  percent)  of  the  flow  passages  in 
eadi  of  the  24  ice  condenser  bays  against 
acceptance  criteria  where  any  bay  with  less 
than  or  equal  to  15-peroent  calculated 
blockage  shall  be  considved  to  have 


acceptable  flow  channels  for  passages  of  air 
and  steam  through  the  ice  condenser. 
Westin^ouse  has  determined  tfvough 
sensitivity  studies  that  up  to  IS-percent 
blockage  wrill  alio  nv  adequate  flow  through 
the  ice  condenser.  The  surveillance  method  to 
be  used  for  flow  passage  inspection  uses  an 
acceptance  criteria  based  on  15-percent 
blockage:  the  revision  of  the  TS  to  replace  the 
specific  0.38-inch  value  will  not  adversely 
affect  the  function  of  the  ice  condenser  and 
will  not  increase  the  probability  or 
consequences  of  any  accident  or  malfunction 
previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  ice  condenser  is  a 
passive  system  that  functions  to  limit  initial 
pressure  inside  containment  following  a 
LOCA  or  HELB  as  previously  analyzed. 
Westinghouse  verihed  that  85-percent 
available  flow  area  is  adequate  for  the  ice 
condenser  to  perform  its  intended  safety 
function;  the  change  in  SR  from  requiring 
visual  inspection  to  verify  that  frost/ice 
accumulation  does  not  exceed  0.38  inch  to 
visual  inspection  to  verify  that  blockage  does 
not  exceed  15  percent  of  the  total  flow  area 
will  not  affect  the  function  of  the  ice 
condenser  or  create  abnormal  operating 
conditions.  The  new  SR  will  provide  a 
reliable  and  quantifiable  means  for 
conservative  verification  of  blockage, 
llierefore,  the  change  in  SR  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accidenL 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  R  4.6.5.1.b.3  utilized  a 
specific  value  of  0.38  inch  for  determination 
of  frost/ice  blockage  in  the  ice  condenser. 
This  speciflc  value  was  used  in  an  attempt  to 
quantiJFy  the  amount  of  blockage  so  that 
available  flow  area  could  be  calculated  and 
verified  as  acceptable.  TUs  speciflc  value, 
however,  does  not  establish  tiie  safety  limit 
for  blockage  of  ice  condenser  flow  area. 
Westinghouse  has  shown  that  with  85 
percent  of  total  flow  area.  Westinghouae  has 
shown  that  with  85  percent  of  total  flow  are 
available,  the  ice  condenser  will  perform  its 
intended  functioiL  Therefore,  the  safety  limit 
for  ioe  ixmdenser  operability  is  less  than  or 
equal  to  IS-percent  blockage.  The  new 
surveillance  method  to  be  used  requires  more 
extensive  visual  inspection  than  the 
surveillance  program  currently  dearcibed  in 
4.6.1  .b.3,  thus  providing  greater  reliability  and 
a  direct  relationship  to  analytical  safety 
limits. 

Because  the  safety  limit  for  the  ice 
condenser  flow  is  less  than  or  equal  to  15- 
peraent  blodiage  of  total  flow  an,  a  change 
in  TSa  to  implement  a  surveiOance  program 
that  is  more  reliable  utilizing  a  15-percent 
blodcage  acceptance  criteria  mrill  not  reduce 
the  margin  of  safety.  Deaign  limits  for  the 
continued  safe  function  of  the  containment 
shell  and  concrete  containment  walls  and 
slabs  are  not  exceeded  as  a  result  of  this 
change. 

Hie  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysia.  'Therefore,  the  staff 
proposes  to  determine  that  the 


application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Attorney  for  Licensee:  General 
Counsel,  'Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  £11  B33, 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director  Suzanne 
Black 

Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant,  Unit  1,  Callaway 
County,  Missouri 

Date  of  amendment  request-  June  28, 
1988 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
all  references  regeirding  the  "Vice 
President,  Nuclear"  to  the  "Senior  Vice 
President,  Nuclear".  The  proposed 
amendment  would  also  delete  the 
General  Manager,  Engineering  (Nuclear) 
and  appoint  the  Manager,  Licensing  and 
Fuels  as  the  Chairman  of  &e  Nuclear 
Safety  Review  Board  (NSRB). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  Section  50.92  by 
providing  certain  examples  {51 FR  7751) 
of  actions  not  likely  to  involve  a 
significant  hazard.  Example  (i)  of  this 
guidance  states:  "A  purely 
administrative  change  to  technical 
specifications:  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  specifications,  correction  of  an 
error,  or  a  change  in  nomenclature." 

The  proposed  license  amendment  is 
directly  related  to  the  above  example. 
The  minimum  quahfications  and  basic 
organizational  reporting  requirements 
are  unchanged  as  a  result  of  the  upgrade 
in  management  assignments. 
Engineering  expertise  is  currently 
represented  on  the  NSRB  through  the 
membership  of  the  Manager,  Nuclear 
Engineering;  and  the  Manager,  Licensing 
and  Fuels,  is  currently  an  appointed 
member  of  the  NSRB. 

Based  on  the  above  discussions,  the 
staff  proposes  to  determine  that  the 
proposed  technical  specification 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street  Fulton, 
Missouri  652S1  and  the  John  M.  Olin 
Library,  Washington  University,  Skinker 
and  Lindell  Boulevaids,  St  Louis, 
Missouri  63130. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  & 


Trowbridge,  2300  N  Street  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Kenneth  E. 
Perkins. 

Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant,  Unit  1,  Callaway 
County,  Missouri 

Date  of  amendment  request:  July  12, 
1988 

Description  of  amendment  request. 
The  proposed  amendment  would  revise 
Technical  Specification  3/4.5.1  and  its 
associated  bases  io:  change  Action 
Statement  a.  and  b.  to  allow  the  unit  to 
remain  in  Hot  Standby  (Mode  3)  with 
Reactor  Coolant  System  (RCS)  pressure 
less  than  1000  psig  and  with  one 
acctunulator  inoperable  in  lieu  of  going 
to  Hot  Shutdown  (Mode  4};  and  to  add  a 
note  to  Action  Statement  b.  to  allow 
closing  one  accumulator  isolation  valve 
for  up  to  2  hours  to  perform  leakage 
testing  of  system  check  valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  irom 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Ucensee  has  provided  the 
following  analysis  of  no  significant 
hazards  considerations  using  the 
Commission's  standards. 

1.  The  proposed  change  to  allow  the  plant 
to  remain  in  Mode  3  with  a  reduction  in  RCS 
pressure  in  lieu  of  going  to  Mode  4  if 
accumulator  operability  caimot  be  restored 
would  not: 

a.  Involve  a  signiflcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  change  to  the 
Action  Statement  is  merely  to  allow  the  plant 
to  remain  in  Hot  Standby  (Mode  3]  for  a 
longer  period  of  time  after  an  accumulator 
has  been  declared  inoperable,  in  lieu  of  going 
to  Hot  Shutdowm  (Mode  4).  This  additional 
time  allowance  in  Mode  3  at  a  reduction  of 
the  RCS  pressure  to  teas  than  1000  psig  would 
reduce  thermal  cycling  on  the  RCS  and 
reactor  internals:  conform  with  the  current 
version  of  the  Westinghouse  Standard 
Technical  Specifications,  NUREG-0452,  Rev. 
5:  and  would  not  affect  the  scope  of  the 
technical  specifications. 

b.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  There  is  no  change  to 


the  system  or  components  to  create  any  new 
failure  or  accident  sequences.  The  change 
allows  the  plant  to  remain  in  Mode  3  for  a 
longer  time  period  upon  entry  into  an  Action 
Statement  and  is  consistent  with  NUREG- 
0452,  Rev.  5.  This  change  also  does  not  affect 
the  scope  or  intent  of  the  original  technical 
specification  Action  Statement 

c.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  change  to  allow  the 
plant  to  remain  in  Mode  3  at  a  reduced  RCS 
pressure  does  not  impact  the  margin  of 
safety.  Since  this  change  is  only  effective 
upon  entry  into  an  Action  Statement  due  to 
an  inoperable  accumulator,  the  margin  of 
safety  has  been  already  reduced  to  three  out 
of  four  accumulators  available  if  needed  and, 
therefore,  this  changes  does  not  impact  the 
margin  of  safety  that  currently  exists. 

2.  The  second  proposed  change  would 
allow  an  accumulator  isolation  valve  to  be 
closed  for  a  specified  period  of  up  to  2  hours, 
with  the  reactor  in  Mode  3  and  with  RCS 
pressure  greater  than  1000  psig.  for  testing  of 
system  check  valves. 

a.  The  change  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  would  allow 
a  time  period  of  up  to  2  hours  in  which  an 
accumulator  isolation  valve  can  be  closed 
while  the  plant  is  in  Mode  3  and  RCS 
pressure  is  greater  than  1000  psig  to  perform 
surveillance  leakage  testing  of  system  check 
valves.  This  2-hour  time  period  would  only  be 
applicable  in  Mode  3  and  would  not  affect 
accident  evaluations  since  the  current  Action 
Statement  allows  up  to  6  hours  to  achieve 
Mode  3  status  with  an  accumulator  isolation 
valve  closed.  Also  the  valve  could  be 
immediately  opened  if  needed  since  the 
acciunulator  otherwise  meets  operability 
requirements. 

b.  The  change  would  not  create  the 
possibiUty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  There  is  no  change  to  the  system 
or  components  to  create  any  new  failure  or 
accident  sequences.  The  change  is  merely  a 
closely  monitored  period  of  time  in  which  an 
accumulator  isolation  valve  is  closed  on  an 
otherwise  operable  accumulator  to  allow  for 
system  check  valve  testing  required  by 
technical  specifications. 

c.  The  change  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
While  the  shutdown  margin  following  a 
LOCA  may  be  reduced  if  a  LOCA  were  to 
occur  with  one  accumulator  isolated,  the 
increase  in  allowed  time  before  the 
accumulator  isolation  valve  could  be  opened 
does  not  significantly  affect  the  margin  of 
safety  since  the  accumulator  could  be 
returned  to  service  if  needed. 

Based  on  the  previous  discussions,  the 
licensee  concluded  that  the  proposed 
amendment  request  does  not  involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated;  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  does  not  involve  a  reduction 
in  the  required  margin  of  safety.  The 
staff  has  reviewed  the  licensee's  no 


significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Ilie  staff,  therefore, 
proposes  to  determine  that  the  licensee's 
request  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street.  Pulton, 
Missouri  65251  and  the  John  M.  Olin 
Library,  Washington  University,  Skinker 
and  Lindell  Boulevards,  St.  Louis, 
Missouri  63130. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street,  NW^ 
Washington,  DC  20037. 

NRC  Project  Director  Kenneth  E. 
Perkins. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Sutry 
Power  Station,  Unit  Nos.  1  and  2,  Suny 
County,  Virginia 

Date  of  amendment  requests:  April  26, 
1988.  as  supplemented  July  18, 1988. 

Description  of  amendment  requests: 
The  proposed  amendments  would  revise 
the  Surry  Units  1  and  2  Technical 
Specifications  (TS)  to  allow  entry  into 
the  containment  personnel  airlock 
during  power  operations  to  make  repairs 
on  the  inner  door  of  the  personnel 
airlock.  In  addition,  the  definition  of 
containment  integrity  would  be  revised 
to  clarify  the  actions  to  be  taken  for  an 
inoperable  automatic  containment 
isolation  valve. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  bom 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  change  with  regard  to  the 
personnel  airlock  door  in  accordance 
with  the  requirements  of  10  CFR  50.92 
and  has  determined  that  the  proposed 
change  does  not  involve  significant 
hazards  considerations.  The  change 
would  not  increase  the  probability  of 
occurrence  of  a  design  basis  accident. 
And.  although  there  may  be  an  effect  on 
the  consequences  of  an  accident  if  there 
is  a  pressurization  (Design  Base 
Accident)  of  the  containment  during  the 


time  the  outer  door  is  opened  and 
leakage  through  the  inner  door  exists, 
the  licensee  has  determined  that  the 
potential  increase  in  the  consequences 
of  an  event  is  considered  to  be 
insignificant  for  the  following  reasons: 

a.  Entry  through  the  personnel  airlock 
during  subatmospheric  conditions  is 
acceptable  based  on  the  current  limiting 
conditions  for  operation  provided  that  at 
least  one  airlock  door  is  closed  and 
properly  sealed.  As  such,  the  required 
containment  integrity  condition 
necessary  for  limiting  the  consequences 
of  an  accident  can  be  satisfied  by  a 
single  door. 

b.  The  amount  of  leakage  through  the 
inner  door  seal  may  not  meet  the 
acceptance  criteria  of  the  surveillance 
test  If  the  seal  cannot  be  repaired  and 
retested  at  this  time,  the  outer  door 
would  be  closed  and  sealed.  If  the  inner 
door  seal  leakage  is  excessive,  the 
pressure  equalization  necessary  to  open 
the  outer  door  could  not  be 
accomplished  and  repairs  could  not  be 
made  until  the  unit  is  in  a  cold  shutdovvm 
condition  with  the  containment  pressure 
returned  to  atmospheric. 

c.  In  the  event  of  a  containment 
pressurization  due  to  a  design  basis 
accident  during  the  entry  through  the 
outer  door,  the  increased  pressure  in  the 
containment  would  more  fully  seat  the 
inner  door  and  would  tend  to  reduce  the 
seal  leakage. 

d.  The  probability  of  a  design  basis 
accident  occurring  during  the  brief 
period  of  time  that  the  outer  door  is 
opened  for  access  to  repair  the  inner 
door  seal  is  considered  to  be 
insignificant 

Although  the  consequences  of  the 
accident  may  increase  slightly,  the 
probability  of  the  event  is  sufficiently 
small  so  that  the  overall  increase  in 
consequences  is  considered 
insignificant 

In  addition,  the  proposed  change  will 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
evaluated  previously.  Although  a 
quantitative  analysis  of  releases  has  not 
been  made,  the  potential  for  an  accident 
concurrent  with  repair  activities  and 
hence  the  potential  consequences  are 
considered  to  be  insignificant 

Finally,  the  proposed  change  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Although  the 
redimdancy  in  the  design  of  the 
personnel  airlock  door  and  the 
capability  to  limit  the  leakage  through 
the  airlock  door  may  be  reduced  during 
this  brief  evolution,  the  reduction  of 
margin  is  considered  insignificant  based 
on  the  small  probability  of  concurrently 
opening  the  outer  door  and  having  a 
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design  basis  event.  In  addition,  die 
effort  expended  to  repair  the  inner  door 
leal  and  ensure  the  operability  of  both 
personnel  airlock  seals  improves  the 
capability  of  the  airlock  to  withstand  a 
containment  pressurization  and  restore 
the  redundancy  in  the  design  of  the 
personnel  airlock.  Repair  of  the  airlock 
door  seals  is  considered  prudent  and  is 
normally  performed  even  though  the 
Technical  Specifications  (1.H.4)  for  the 
Surry  units  requires  only  one  door  seal 
to  be  operable. 

With  regard  to  the  proposed  change 
concerning  the  inoperable  automatic 
containment  isolation  valve,  the  hcensee 
has  reviewed  the  proposed  change  in 
accordance  with  10  CFR  50.92  and 
determined  that  the  proposed 
amendments  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  [The] 
amendment[s]  [do]  not  alter  the 
requirement  to  ensure  that  inoperable 
containment  isolation  valves  are  closed 
(post  accident  required  position). 

It  clarifies  the  actions  necessary  to 
ensure  that  valves  with  air  operated 
(solenoid  valves]  actuators  or  direct 
acting  solenoid  valves  are  properly 
secured  Specific  actions  for 
deactivating  and  securing  inoperable 
valves  are  provided  in  the  Surry 
Administrative  Procedure  (SUADM-0- 
26). 

2.  Create  the  possibility  of  a  new  or 
different  kind  erf  accident  from  any 
evaluated  previously  in  the  safety 
analjrsis  report.  Hie  requirement  to 
close  inoperable  containment  isolation 
valves  is  preserved  but  clarified  for 
particular  types  of  valves. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety.  The  margin  of 
safety  wiU  not  be  affected  since  the 
inoperable  valves  will  be  closed. 

After  a  preliminary  review  of  the 
licensee's  analyses  concerning  the 
proposed  changes,  the  staff  agrees  with 
the  licensee's  conclusions.  Therefore, 
the  staff  proposes  to  determine  that  the 
proposed  amendments  do  not  involve 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Mr.  Michael  W. 
Maupin,  Himton  and  Williams,  Post 
Office  Box  1535,  Richmond.  Virginia 
23213. 

NRC  Project  Director  Herbert  N. 
Berkow 


Vkgioia  Etectric  and  Power  Company, 
Dodcet  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Vfa'^nia 

Date  of  amendment  requests:  July  29, 
1988 

Description  of  amendment  requests: 
The  proposed  amendments  would  revise 
Section  4.l£.5.a  of  the  Surry  Units  1  and 
2  Technical  Specifications  (TS)  to 
include  all  manual  isolation  valves  in 
the  demonstration  of  operability  of  the 
reactor  vessel  head  vent  path.  In 
addition,  to  avoid  confusion  the  words 
"isolation  valves"  have  been  changed  to 
"remote  operating  isolation  valves"  in 
TS  4.1.4  and  4.1.5.b. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  Sag2(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  signific€uit  hazards 
considerations  if  operation  of  the  fadUty 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  die  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  changes  in  accordance  with 
the  requirements  of  10  CI^  50S2  and 
has  determined  dut  die  proposed 
changes  do  not  involve  a  significant 
hazard  consideration.  The  licensee's 
evaluation  is  provided  below: 

The  proposed  diBiige[s]  [do]  not  involve  a 
significant  hazards  coiutderation  because 
operation  of  Surry  Nos.  1  and  2  in  accordance 
witii  [these]  change[B]  would  not: 

(1)  Involve  a  si^i^cant  increase  in  the 
probability  or  consequences  of  an  accident  or 
malfunction  of  equipment  previously 
evaluated.  The  proposed  change[s]  [do]  not 
alter  plant  design  fimction  or  system 
operation.  The  probability  of  failure  of  a 
downstream  manual  isolation  valve  is  an 
insignificant  contributor  to  the  overall  core 
melt  frequency.  The  downstream  manual 
valves  will  allow  for  testing  and  maintenance 
of  the  solenoid  operated  valves  when  the 
reactor  is  shut  down. 

(2)  Create  tiie  possibility  of  a  new  or 
different  kind  of  accident  tram  any  accident 
previously  identified  in  the  [Updated  Final 
Safety  Analysis  Report]  UFSAR.  It  has  been 
determined  that  a  new  or  different  kind  of 
accident  will  not  be  possible  due  to  [these] 
change[s].  The  addition  of  the  manual 
isolation  valves  will  not  create  the  possibility 
of  a  new  or  different  accident.  Failure  of  a 
manual  downstream  isolation  valve  would  at 
most,  only  render  one  train  of  the  vent  path 
inoperable,  whidi  is  similar  to  one  SOV 
failing  closed. 


(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  With  the  manual 
downstream  isolation  valves  open  both  vent 
paths  remain  operable.  The  head  vent  paths 
are  not  assumed  to  operate  for  accident 
mitigation  in  any  design  base  accident 
discussed  in  the  UFSAR. 

Therefore,  pursuant  to  10  CFR  50.92  based 
on  the  above  [considerations],  it  has  been 
determined  that  [these]  chBnge[s]  [do]  not 
involve  a  significant  safety  hazards 
consideration. 

After  a  preliminary  review  of  the 
licensee's  analyses  concerning  the 
proposed  changes,  the  staff  agrees  with 
the  licensee's  conclusions.  Therefore, 
the  staff  proposes  to  determine  that  the 
proposed  amendments  do  not  involve 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Swen  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Mr.  Michael  W 
Maupin.  Hunton  and  Williams,  Post 
Office  Box  1535,  Richmond.  Virginia 
23213. 

NRC  Project  Director  Herbert  N. 
Berkow 

Wolf  Creek  Nudaar  Operating 
CoqMXBlioa.  Kansas  Gas  and  Electric 
Company,  Kansas  City  Power  k  Light 
Company,  Kansas  Electric  Power 
Coopecadve,  Inc.,  Docket  No.  50-482, 
Wolf  Cnak  Generating  Stalioa,  Coffey 
County,  Kansas 

Date  of  amendment  request:  March  28, 
1988 

Description  of  amendment  requesL- 
Hiis  proposed  amendment  will  clarify 
the  required  actions  to  take  if  Technical 
Specification  3.6.1.2  is  entered  when  the 
Reactor  Coolant  Temperature  is  above 
200  degrees  F.  This  proposed 
amen(£nent  also  adds  a  note  to 
Technical  Specification  3.6.3.  which 
addresses  leakage  concerns  on 
containment  isolation  vahres. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

In  accordance  with  the  requirements 
of  10  CFR  50.92,  the  licensee  has 
submitted  the  following  no  significant 
hazards  determination: 

This  proposed  amendment  will  clarify  the 
required  actions  to  take  if  Technical 
Specification  3.6.1.2  is  entered  when  the 
Reactor  Coolant  Temperature  is  above  200 
degrees  F.  This  proposed  amendment  also 
adds  a  note  to  Technical  Specification  3.6.3, 
wiiich  addresses  leakage  concerns  on 
containment  isolation  valves. 

(1)  This  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  This  proposed 
amendment  clarifies  an  enlisting  Tecimical 
Specification.  The  current  Technical 
Specifications  do  not  provide  actions  to  take 
if  there  is  a  leakage  problem  with  a 
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containment  isolation  component  The 
action!  that  this  proposed  amendment 
provide,  are  consistent  with  Technical 
Specification  3.6J,  for  stroke  times. 

(2)  This  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  No  new  type  of  accident  or 
malfunction  is  being  created.  This 
amendment  merely  provides  clear  guidance 
to  accomplish  actions  commiserate  with  the 
existing  situatioa 

(3)  1^8  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  Technical  Specification  3.6.3  allows  4 
hours  to  take  the  required  actions  or  shut  the 
plant  down  within  the  next  6  hours.  This 
proposed  amendment  will  require  the  same 
response  for  a  containment  isolation 
component  with  excessive  leakage  as  is 
required  for  a  containment  isolation  valve 
that  is  either  slow  closing  or  will  not  close. 
Therefore,  the  margin  of  safety  is  unaffected. 

Based  on  the  above  discussions,  it  has 
been  determined  that  the  requested  Technical 
Specification  revisions  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  or  other  adverse 
condition  over  previous  evaluations;  or  create 
the  possibility  of  a  new  or  different  kind  of 
accident  over  previous  evaluations;  or 
involve  a  significant  reduction  in  a  margin  of 
safety.  Therefore,  the  requested  license 
amendment  does  not  involve  a  significant 
hazards  consideration. 

The  licensee  concluded  that  the 
proposed  amendment  request  does  not 
involve  a  significant  increase  in  the 
probability  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  nor  involve  a  significant 
reduction  in  the  required  margin  of 
safety.  The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
considerations  determination  and  agrees 
with  the  licensee's  analysis.  The  staff 
has,  therefore,  made  a  proposed 
determination  that  the  licensee's  request 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas 

Attorney  for  licensee:  Jay  Silberg, 
Esq..  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW., 
Washington.  DC  20037 

NRC  Project  Director  Jose  A.  Calvo 

Wolf  Creek  Nuclear  Generating 
Cmporatioii,  Kansas  Gas  and  Electric 
Company,  Kansas  City  Power  ft  light 
Conqiany.  Kansas  Ekictric  Power 
Cooperative,  Inc..  Docket  No.  50-182. 
Wolf  Creek  Generating  Station.  Coffey 
County,  Kansas 

Date  of  amendment  request:  June  24, 
1988 


Description  of  amendment  request 
The  license  amendment  request 
proposes  to: 

(1)  Revise  the  nuclear  enthalpy  rise 
hot  channel  factor,  part  power  multiplier 
from  0.2  to  0.3, 

(2)  Revise  technical  specification 
parameters  involving  instnmient 
allowances  for  the  reactor  coolant 
system  (RCS)  resistance  temperature 
detectors  associated  with  the  reactor 
trip  setpoints  for  overtemperature  delta- 
T,  over  power  delta-T,  and  reactor 
coolant  flow  setpoints  and  RCS  flow 
measurement  uncertainty.  These 
changes  result  bom  improvements  in  the 
calculational  methodology  through  the 
use  of  a  plant  specific  calibration 
technique, 

(3)  Qiange  Special  Test  Exception 
Specification  3.10.4  to  correct  an 
inconsistency  in  the  Technical 
Specifications, 

(4)  Change  the  Tninimnni  boron 
concentration  in  the  Refueling  Water 
Storage  Tank  (RWST]  from  2000  ppm  to 
2400  ppm  (Technical  Specification  3.1.2.5 
and  Bases], 

(5)  Change  the  boron  concentration 
range  in  die  RWST  from  2000-2100  ppm 
to  2400-2500  ppm  (Technical 
Specification  3.1.2.6  and  Bases], 

(6]  Change  the  accumulator  boron 
concentration  range  fi^m  1900-2100  ppm 
to  2300-2500  ppm  (Technical 
Specification  3.5.1], 

(7]  Change  the  RWST  boron 
concentration  range  bora  2000-2100  ppm 
to  2400-2500  ppm  (Technical 
Specification  3.5.5  and  Bases]. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

In  accordance  with  the  requirements 
of  10  CFR  50.92.  the  licensee  has 
submitted  the  following  no  significant 
hazards  determination. 

The  proposed  modification  regarding 
a  revision  of  the  nuclear  enthalpy  rise 
hot  channel  factor  part  power  multiplier 
fit)m  0.2  to  0.3  (Change  1]  and  the 
modifications  to  the  over  temperature 
delta-T,  over  power  delta-T,  and  reactor 
coolant  flow  setpoints  (Change  2]  do  not 
involve  a  significant  hazards 
consideration. 

(1]  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probabihty  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  changes  affect  reactor  core 
design  parameters  associated  with 
accident  mitigation  or  operational 
transients.  These  ptirameters  are 
determined  by  design  to  protect  the 
reactor  core  from  exceeding  safety 
limits.  These  changes  do  not  affect 
initiators  of  an  event  that  would  change 
the  probability  of  occturence  of  an 
accident  previously  evaluated.  The 


consequences  of  previously  evaluated 
accidents  have  not  been  increased.  The 
impact  of  these  changes  on  the  safety 
analyses  has  been  evaluated.  The 
evaluation  results  indicate  that  the 
safety  analyses  continue  to  meet 
required  safety  limits. 

(2]  The  proposed  changes  affect 
reactor  core  design  parameters 
associated  with  mitigation  of  postulated 
accidents  and  fransients.  No  design 
changes  to  plant  structures,  systems  or 
equipment  or  modifications  to  plant 
operation  are  being  proposed.  There  are 
no  new  failure  modes  or  mechanisms 
associated  with  the  proposed  revisions. 
The  changes  reflect  revised  parameters 
based  on  evaluations  of  existing 
analyses  and  or  reanalysis,  as 
necessary.  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

(3]  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  changes  do  not 
affect  any  Technical  Specification 
margin  of  safety.  The  changes  proposed 
impact  the  analyses  assiunptions  and 
inputs  used  in  the  safety  analyses,  the 
core  power  limits  used  in  the  reactor 
design,  and  reactor  trip  setpoints.  The 
affected  safety  analyses  and  core  power 
limits  have  been  evaluated  and/or 
reanalyzed  as  necessary  and  it  has  been 
determined  that  all  applicable  safety 
drteria  are  met.  Therefore,  the  margin  of 
safety  as  defined  in  the  bases  has  not 
been  reduced.  Affected  Technical 
Specifications  have  been  revised  to 
reflect  the  proposed  changes. 

The  proposed  change  to  Special  Text 
Exception  3.10.4  (Change  3]  does  not 
involve  a  significant  hazards 
consideration. 

The  NRC  has  given  guidance 
concerning  the  applicabiUty  of  10  CFR 
50.92  by  providiiig  examples  (50  FR 
7751]  for  comparison.  The  proposed 
Technical  Specification  modifications  to 
eliminate  cm  inconsistent  reference  to 
Special  Test  Exception  3.10.4  are  purely 
administrative  and  are  encompassed  by 
example  (i]  of  actions  not  likely  to 
involve  a  significant  hazards 
consideration. 

The  proposed  modification  regarding 
the  boron  concentration  limits  for  the 
RWST  and  tiie  Safety  Injection  System 
accumulators  (Changes  4, 5, 6,  and  7]  do 
not  involve  a  significant  hazards 
consideration. 

(1]  The  proposed  Technical 
Specification  modifications  involve 
changes  in  boron  concentrations  in 
systems  used  to  mitigate  plant  accidents 
and  transients.  The  consequences  of 
accidents  and  transients  previously 


evaluated  in  the  USAR.  including  LOCA 
and  non-LOCA  events,  have  been 
evaluated  and/or  reanalyzed  and  are 
not  significantly  affected  by  the 
proposed  changes.  Therefore,  the 
proposed  changes  would  not  involve  an 
increase  in  the  probability  of  occurrence 
of  an  accident  previously  evaluated. 

[2]  The  proposed  Tecluiical 
Specification  changes  would  revise 
boron  concentrations  in  systems  used  to 
mitigate  plant  accidents  and  transients. 
No  modifications  to  plant  design  or 
operational  requirement  to  switch  to  hot 
leg  recirculation  12  hours  following  a 
LOCA.  However,  the  12  hours  would 
allow  sufficient  time  for  the  required 
operator  action  and,  therefore,  the 
possibility  of  boron  precipitation  on  fuel 
rods  following  a  LOCA  is  not 
significantly  affected.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
-accident  would  not  be  created  by  the 
proposed  changes. 

(3)  The  proposed  revisions  in  boron 
concentrations  affect  safety  analysis 
inputs  and  assumptions.  The  affected 
safety  analyses  have  been  evaluated, 
and  it  has  been  determined  that  all 
applicable  safety  criteria  are  met  with 
no  significant  adverse  affects  on 
analyses  results.  Therefore,  the  margin 
of  safety  as  defined  by  the  USAR,  safety 
analyses,  arii*.  the  Technical 
Specification  Bases  would  not  be 
significtintly  reduced. 

Based  on  the  above  discussions,  it  has 
been  determined  that  the  requested 
Technical  Specification  revisions  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  or  other  adverse  condition  over 
previous  evaluations;  or  create  the 
possibility  of  a  new  or  different  kind  of 
accident  over  previous  evaluations;  or 
involve  a  significant  reduction  in  a 
margin  of  safety.  Therefore,  the 
requested  changes  do  not  involve  a 
si^iificant  hazards  consideration. 

The  licensee  concluded  that  the 
proposed  amendment  request  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  nor 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  nor 
involve  a  significant  reduction  in  the 
required  margin  of  safety.  The  NRC  staff 
has  reviewed  the  licensee's  no 
significant  hazards  considerations 
determination  and  agrees  with  the 
licensee's  analysis.  'The  staff  has, 
therefore,  made  a  proposed 
determination  that  the  licensee's  request 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Emporia  State  University, 


William  Allen  White  Library.  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas 

Attorney  for  licensee:  Jay  Silberg, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037 

NRC  Project  Director  Jose  A.  Calvo 

Wolf  Creek  Nuclear  Operating 
Corporation,  Kansas  Gas  and  Electric 
Company,  Kansas  Qty  Power  ft  Light 
Company,  Kansas  Electric  Power 
Cooperative,  Inc.  Docket  No.  50-482, 
Wolf  Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request-  July  6. 
1988 

Description  of  amendment  request 
This  proposed  amendment  to  Technical 
Specification  3.4.8  and  its  associated 
bases  revises  the  requirements  for 
reporting  iodine  spiking  from  a  short- 
term  report  to  an  item  which  is  to  be 
included  in  the  Annual  Report,  and 
eliminates  the  requirement  to  shut  down 
the  plant  after  800  hours  of  operation 
with  a  dose  equivalent  M31  value  of  1 
microcurie  per  gram  or  greater.  This 
amendment  request  complies  with  the 
guidance  provided  by  Generic  Letter  85- 
19,  dated  September  27, 1985. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
accordance  with  the  requirements  of  10 
CFR  50.92,  the  licensee  has  submitted 
the  following  no  significant  hazards 
determination: 

(1}  This  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  Generic 
Letter  85-19,  states,  the  improved  quality 
of  fuel  and  the  existence  of  adequate 
reporting  requirements  precludes  the 
operation  of  the  facility  with  primary 
system  activity  that  is  excessive. 

(2)  This  proposed  amendment  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  No 
changes  in  plant  equipment  operating 
modes  or  safety  analyses  are  involved. 

(3)  This  proposed  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  No  changes  in  plant 
equipment,  operating  modes  or  safety 
analyses  are  involved. 

Based  on  the  above  discussions  it  has 
been  determined  that  the  requested 
Technical  Specification  revisions  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  or  other  adverse  condition  over 
previous  evaluations;  or  create  the 
possibility  of  a  new  or  different  kind  of 
accident  over  previous  evaluations;  or 
involve  a  significant  reduction  in  a 


margin  of  safety.  Therefore,  the 
requested  license  amendment  does  not 
involve  a  significant  hazards 
consideration. 

The  licensee  concluded  that  the 
proposed  amendment  request  does  not 
involve  a  significant  increase  in  the 
probability  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  nor  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  nor 
involve  a  significant  reduction  in  the 
required  margin  of  safety.  The  NRC  staff 
has  reviewed  the  licensee's  no 
significant  hazards  considerations 
determination  and  agrees  with  the 
hcensee's  analysis.  The  staff  has, 
therefore,  made  a  proposed 
determination  that  the  hcensee's  request 
does  not  involve  a  significant  hazards 
consideration.    iLocal  Public  Document 
Room  Location:  Emporia  State 
University,  William  Allen  White 
Library,  1200  Commercial  Street, 
Emporia,  Kansas  66801  and  Washburn 
University  School  of  Law  Library, 
Topeka,  Kansas 

Attorney  for  licensee:  Jay  Silberg, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  Project  Director  Jose  A.  Calvo 

Yankee  Atomic  Electric  Company, 
Docket  No.  50-029,  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  application  for  amendment 
June  27, 1968 

Description  of  amendment  request 
The  proposed  amendment  permits 
installation  of  two  spare  penetrations 
into  containment 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  Ucense 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee's 
analyses  contained  in  the  June  27, 1988 
letter  states  the  following: 

This  proposed  addition  of  new  containment 
isolation  boundary  valves  wliich  confonn  to 
10  CFR  SO,  Appendix  A.  Criterion  56,  does  not 
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expose  the  plant  to  an  increase  chance  of 
failure  of  containment  integrity. 

The  inside  containment  check  valve,  WC- 
V-622,  and  the  outside  containment  locked 
closed,  manual  gate  valve,  WC-V-6>21,  will 
serve  as  containment  isolation  valves  for  one 
penetration  into  the  Vapor  Container.  The 
inside  containment  locked  closed,  manual 
gate  valve,  VD-V-1170,  and  the  outside 
containment  lod(ed  closed,  manual  gate 
vahre,  VD-V-llTl,  will  serve  as  containment 
isolation  valves  for  the  other  penetration  into 
the  Vapor  Container.  The  addition  of  these 
valves  to  Section  3/4  6-12,  Sections  B  and  C, 
involves  a  change  that  constitutes  a 
limitation  and  control  which  presently  exists 
in  the  Technical  Specifications.  The 
containment  leakage  limiting  conditions  for 
operation  set  forth  in  Section  3.6.1.2  are 
applicable  to  all  containment  barriers  listed 
in  Table  3.6-1.  The  addition  of  four  valves  to 
be  Type  C  tested  in  Table  3.6-1  are  pieces  of 
equipment  which  shall  be  subject  to  existing 
requirements  and  limitations  set  forth  in  the 
current  Tedmical  Specifications. 

As  such,  this  proposed  change  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  new  containment 
penetration  designs  conform  to  10  CFR  60, 
Appendix  A.  Criterion  56.  These  penetrations 
will  be  Type  C  tested  in  accordance  with 

10  CFR  50,  Appendix  J  requirements.  The 
containment  leakage  limiKng  condition  for 
operation  in  Technical  Specification  3.6.1.2 
remains  unchanged.  Any  leakage  attributed 
to  these  penetrations  must  still  fit  %vithin 
Technical  Specification  3.6.1.2  limits. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  new  containment 
penetrations  are  identical  to  existing 
installed  equipment.  Their  failure  would  be 
identical  to  those  previously  analyzed,  and 
would  not  create  any  new  or  different  kind  of 
accident 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  new  containment 
penetrations  do  not  reduce  the  margin  of 
safety  of  any  Technical  Specification.  The 
limiting  condition  for  operation  of  Technical 
Specification  3.6.1.2  remains  unchanged, 
ensuring  the  present  margin  of  safety  is 
maintained. 

Based  on  the  consideration  contained 
herein,  it  is  concluded  that  there  is 
reasonable  assurance  that  operation  of  the 
Yankee  plant  consistent  with  the  proposed 
Technical  Specifications  will  not  endanger 
the  health  and  safety  of  the  public.  This 
proposed  change  has  been  reviewed  by  the 
Nuclear  Safety  Audit  and  Review  Committee. 

The  staff  has  reviewed  the  licensee's 
analysis  and  agrees  with  it  Therefore, 
we  conclude  that  the  amendment 
satisfies  the  three  criteria  listed  in  10 
C3^  S0J2.  Based  on  that  conchision  the 
staff  proposes  to  make  a  no  significant 
hazards  consideration  determination. 

Local  Public  Document  Room 
location:  Greenfield  Community  College, 
1  College  Drive.  Greenfield. 
Massachusetts  01301. 


Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  and  Gray.  225  Franklin 
Street,  Boston,  Massachusetts  02110. 

NRC  Project  Director:  Richard  H. 
Wessman 

Yankee  Atomic  Electric  Company, 
Docket  No.  5(MB9.  Yankee  Nuclear 
Power  Station.  Franklin  County. 
Massachusetts 

Date  of  application  for  amendment- 
June  27. 1968 

Description  of  amendment  request- 
The  proposed  amendment  permits  an 
increase  in  the  nitrogen  pressure  in  the 
safety  injection  accumulator. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c}.  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee's  analyses  contained  in 
the  June  27. 1988  letter  states  the 
following: 

The  proposed  new  Ni  supply  pressure  to 
the  SI  accumulator  does  not  expose  the  plant 
to  an  increased  chance  of  failure  of  either  the 
SI  System  or  the  Ni  Supply  System.  The 
impact  of  raising  accumulator  Ni  pressure  on 
a  Loss  of  Coolant  Accident  (LOCA)  has  been 
analyzed  by  Yankee.  The  results  of  this 
analysis  indicate  that  the  increased 
accumulator  pressure  results  in  a  decrease  of 
approximate^  20*  F  in  Peak  Clad 
Temperature  (PCT].  The  increased  pressure  is 
well  within  the  design  of  the  system 
components.  As  such,  this  proposed  change 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  This  change  increases 
the  operating  pressure  of  the  SI  accumulator 
in  order  to  adequately  monitor  the 
operational  readiness  of  the  Safety  Infection 
Accumulator  NitiY>gen  Supply  System.  The 
increased  operating  pressure  has  a  favorable 
impact  on  the  Yankee  LOCA  analysis 
resulting  in  a  decrease  in  the  calculated  peak 
clad  temperature.  It  is  also  within  the  design 
capability  of  system  components. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  fit>m  any 
previously  analyzed.  This  change  provides 
for  consistent  pressure  indication  of  the  SI 
accumulator  without  changing  system 
functional  operability  requirements  or 
exceeding  component  design  limitations. 
Therefore,  it  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident. 


3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  This  change  in  accumulator 
setpoint  will  increase  the  margin  of  safety  by 
reducing  the  PCT  in  a  LOCA  event  Normal 
operation  of  the  system  with  an  increased 
accumulator  set  pressure  will  alao  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Based  on  the  consideration  contained 
herein,  it  is  concluded  that  there  is 
reasonable  assurance  that  operation  of  the 
Yankee  plant  consistent  with  the  proposed 
Technical  Specifications,  will  not  endanger 
the  health  and  safety  of  the  public.  This 
proposed  change  has  been  reviewed  by  the 
Nuclear  Safety  Audit  and  Review  Committee. 

The  staff  has  reviewed  the  licensee's 
analysis  and  agrees  with  it.  Therefore, 
we  conclude  that  the  amendment 
satisfies  the  three  criteria  listed  in  10 
CFR  50.92.  Based  on  that  conclusion  the 
staff  proposes  to  make  a  no  significant 
hazards  consideration  determination. 

Local  Public  Document  Room 
location:  Greenfield  Community  College, 
1  College  Drive.  Greenfield. 
Massachusetts  01301. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  and  Gray,  225  Franklin 
Street  Boston,  Massachusetts  02110. 

NRC  Project  Director  Richard  H. 
Wessman 

Yankee  Atomic  Electric  Company, 
Dodcet  No.  5IMI29,  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  application  for  amendment- 
June  27, 1988 

Description  of  amendment  request- 
Piping  modifications  needed  to  allow  for 
installation  of  an  enhanced  liquid 
radwaste  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fit>m 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee's  analyses  contained  in 
the  June  27, 1988  letter  states  the 
following: 

This  proposed  addition  of  new  containment 
isolation  boundary  valves  which  conform  to 
10CFR50.  Appendix  A,  Criterion  66.  and 
ECCS  header  boundary  valves  does  not 
expose  the  plant  to  an  increased  chance  of 
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failure  of  either  containment  integrity  or 
ECCS  operability. 

The  inside  containment  check  valve,  WC- 
V-0Z2,  the  subject  of  a  separate  license 
amendment  request,  and  the  outside 
containment  motor-operated  valves.  WC- 
MOV-618  and  619  which  replace  WC-V-621, 
will  serve  as  containment  isolation  valves. 
These  valves  provide  isolation  boundaries  for 
the  two-inch  WCS  return  line  to  the  VC.  The 
addition  of  these  valves  to  Table  3.6-1. 
Sections  C  and  D,  involves  a  change  to  the 
Technical  Specifications.  The  containment 
leakage  limiting  conditions  for  operation  set 
forth  in  Section  3.6.1.2  are  applicable  to  all 
containment  barriers  listed  in  Table  3.6-1. 
The  additional  three  valves  are  pieces  of 
equipment  which  shall  be  subject  to  existing 
requirements  and  limitations  as  set  forth  in 
the  current  Technical  Specifications. 

WC-MOV-603. 605.  and  815  will  serve 
as  closed,  boundary  isolation  valves 
connected  to  the  ECCS.  WC-MOV-e03, 
605,  and  615  have  been  added  to  Section 
4.5.2.b.l  and  are,  therefore,  additional 
pieces  of  equipment  which  will  be 
subject  to  existing  surveillance 
requirements  set  forth  in  the  Technical 
Specifications. 

The  Water  Clean-up  System  (WCS)  would 
not  be  used  in  the  redrculation  mode  until 
several  days  after  the  postulated  incident  At 
that  time  it  is  expected  that  the  Main  Coolant 
System  (MCS)  would  be  depressurized  and 
bU  MCS  conditions  would  be  stabilized. 

The  WCS,  once  connected  to  the  LPSI 
System,  will  comprise  a  closed  loop  to 
containment  designed  to  fiill  IJ>SI  System 
pressure.  When  the  WCS  is  placed  into 
service,  one  LPSI  pump  and  one  HPSI  pump 
would  be  in  operation.  This  pumping 
combination  will  provide  approximately  300 
gpm  to  the  MCS.  A  flow  of  approximately  20 
gpm  is  all  that  is  required  to  the  core  for 
decay  heat  removal  long  term.  The  WCS  will 
require  approximately  50  gpm  firom  the 
discharge  off  of  the  operating  LPS  pump.  In 
this  operating  configuration,  tliis  WCS  flow 
would  not  reduce  the  flow  to  the  MCS 
significantly. 

As  such: 

1.  This  proposed  change  would  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  new  containment  penetration 
design  conforms  to  10CFR50.  Appendix  A. 
Criterion  56.  This  penetration  will  l>e  Type  C 
tested  in  accordance  with  10CFR50, 
Appendix )  requirements.  The  containment 
leakage  limiting  condition  for  operation  in 
Technical  Specification  3.6.1.2  remains 
unchanged.  Any  leakage  attributed  to  this 
penetration  must  still  fit  within  Technical 
Specification  3.6.1.2  limits.  The  new 
penetration  to  the  LPSI  header  is  isolated 
with  closed  motor-operated  valves  with 
power  removed  by  two  breakers  in  series, 
making  the  probability  of  its  failure 
insign^cant  The  ECCS  subsystem  leakage 
limiting  condition  for  operation  in  Technical 
Specification  3.5.5  remains  unchanged,  and 
any  leakage  by  this  new  penetration  must 
remain  within  this  limit  Operation  of  the 
WCS  will  not  significantly  reduce  the  flow  to 
the  MCS  during  long-term  recirculation. 


2.  This  proposed  change  would  not  create 
the  possibili^  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed.  The 
new  containment  penetration  and  LPSI 
header  connections  are  identical  to  existing 
Installed  equipment.  Any  failures  would  be 
identical  to  those  previously  analyzed,  and 
would  not  create  any  new  or  different  kind  of 
accident 

3.  This  proposed  change  would  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  new  containment  penetration  and  LPSI 
header  connection  do  not  reduce  the  margin 
of  safety  of  any  Technical  Specification.  The 
limiting  conditions  for  operation  of  Technical 
Specifications  3.6.1.2  and  3.5.5  remain 
unchanged,  ensuring  the  present  margins  of 
safety  are  maintained.  Operation  of  ^e  WCS 
will  not  significantly  reduce  the  long-term 
recircidation  flow  delivered  to  the  MCS, 
maintaining  the  existing  margin  of  safety. 

Based  on  the  considerations  contained 
herein,  it  is  concluded  that  there  is 
reasonable  assurance  that  operation  of  the 
Yankee  plant  consistent  with  the  proix)sed 
Technical  Specifications  will  not  endanger 
the  health  and  safety  of  the  public.  This 
proposed  change  has  been  reviewed  by  the 
Nuclear  Safety  Audit  and  Review  Committee. 

The  staff  has  reviewed  the  Ucensee's 
analysis  and  agrees  with  it  Therefore, 
we  conclude  that  the  amendment 
satisfies  the  three  criteria  Usted  in 
10CFR50.92.  Based  on  that  conclusion 
the  staff  proposes  to  make  a  no 
significant  hazards  consideration 
determination. 

Local  Public  Document  Room 
location:  Greenfield  Community  College, 
1  College  Drive,  Greenfield, 
Massachusetts  01301. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  and  Gray,  225  Franldin 
Street,  Boston,  Massachusetts  02110. 

NRC  Project  Director:  Richard  H. 
Wessman 

Yankee  Atomic  Electric  Company 
Docket  No.  50-029  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  application  for  amendment: 
June  27, 1988 

Description  of  amendment  request- 
The  proposed  amendment  permits 
modifications  to  nonsafety  class 
portions  of  the  neutron  shield  tank 
cavity  leakage  collection  piping. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c}.  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 


a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  sigriificant  reduction  in  a 
margin  of  safety. 

The  licensee's  analyses  contained  in 
the  June  27, 1988  letter  states  the 
following: 

This  change  is  requested  to  reflect  the 
elimination  of  a  containment  isolation  valve 
and  to  reflect  installation  of  alternate  and 
equivalent  Main  Coolant  Leakage  Detection 
System  necessitated  by  piping  modification 
in  the  nonsafety  class  portion  of  the  neutron 
shield  tank  telltale  drain  piping.  This  change 
also  includes  revisions  in  the  operabiUty  and 
action  statements  in  Specification  3.4.5.1  for 
the  Containment  Atmosphere  Particulate 
Monitoring  System  to  provide  consistency  in 
system  name  with  the  applicable  surveillance 
section.  As  such,  this  proposed  change  would 
not 

1.  Involve  a  significant  increase  in  the 
probabihty  or  consequences  of  an  accident 
previously  evaluated.  This  change  does  not 
alter  the  function  or  design  basis  of  any 
safety-related  system,  structure,  or 
component  The  changes  made  to  the 
containment  boundary  will  eliminate  a 
potential  leakage  path  by  removal  of  a 
containment  barrier  valve.  The  design  of  the 
proposed  neutron  shield  tank  telltale  drain 
line  level  switch  is  equivalent  to  the  existing 
detection  systems  and  has  the  advantage  of 
distinguishing  leakage  that  originates  fitim 
within  the  reactor  cavity  region  from  other 
containment  drains. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  proposed  changes 
do  not  alter  the  perfonnance  or  operating 
design  bases  of  any  plant  systems, 
components,  or  structures. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety.  This  proposed  change 
eliminates  a  potential  leakage  path  by 
consolidation  of  two  containment  piping 
penetrations  to  a  single  isolation  barrier,  and 
does  not  alter  the  allowable  containment 
leakage  during  testing.  The  proposed  change 
will  enhance  the  Leakage  Detection  System 
capabilities  by  distinguishing  leakage 
originating  within  the  reactor  cavity  region 
from  other  containment  drains. 

Based  on  the  considerations  contained 
herein,  there  is  reasonable  assurance  that 
operation  of  the  Yankee  plant  consistent  with 
the  proposed  Technical  Specifications  will 
not  endanger  the  health  and  safety  of  the 
public  This  proposed  change  has  l>een 
reviewed  by  the  Nuclear  Safety  Audit  and 
Review  Committee. 

The  staff  has  reviewed  the  licensee's 
analysis  and  agrees  with  it  Therefore, 
we  conclude  that  the  amendment 
satisfies  the  three  criteria  listed  in  10 
CFR  50.92.  Based  on  that  conclusion  the 
staff  proposes  to  make  a  no  significant 
hazards  consideration  determination. 

Local  Public  Document  Room 
location:  Greenfield  Community  College, 
1  College  Drive,  Greenfield. 
Massachusetts  01301. 
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Attorney  for  licensee:  Thomas  Dignan. 
Esquire,  Ropes  and  Gray,  225  Franklin 
Street,  Boston.  Massachusetts  02110. 

NRC  Project  Director:  Richard  R 
Wessman 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Fwforal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments.  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmentfd  Assessments  as 
indicated.  All  of  these  items  are 
available  for  pubUc  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW.,  Washington,  DC. 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Director,  Division  of  Reactor  Projects. 


Arizona  Public  Service  Company,  at  aL, 
Docket  No.  STN  50-530,  Palo  Vacde 
Nudear  Generatiiig  Statioii,  Unit  3, 
Maricopa  Coonty,  Arizona 

Date  of  application  for  amendment: 
March  1, 1988 

Brief  description  of  amendment  The 
amendment  revises  Surveillance 
Requirement  4.7.9.b  to  postpone  the  first 
inservice  visual  inspection  for  all 
inaccessible  snubbers  until  the  first 
refueling  outage. 

Date  of  issuance:  July  29, 1988 

Effective  date:  July  29. 1988 

Amendment  No.:  10 

Facility  Operating  License  No.  NPF- 
74:  Amendment  changed  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  6. 1988  (53  FR 11364).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  29. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business  and  Science  Division,  12  East 
McDowell  Road,  Phoenix,  Arizona  85004 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528,  STN  50-529 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1, 2  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
May  9, 1988 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  Table  3.6-1  to  reduce  the 
maximum  actuation  time  of  the 
containment  isolation  valves  which 
isolate  the  containment  air  radioactivity 
monitor  from  12  seconds  to  1  second. 

Date  of  issuance:  July  29, 1988 

Effective  date:  July  29, 1988 

Amendment  Nos:  35.  22, 11 

Facility  Operating  License  No.  NPF- 
41.  NPF-51  andNPF-74:  Amendments 
change  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  15. 1988  (53  FR  22399).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  29, 198& 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business  and  Science  Division,  12  East 
McDowell  Road,  Phoenix,  Arizona  85004 


Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455.  Byron  Station  Unit  Nos.  1  and  2, 
Ogle  County.  lilinois;  Docket  Nos.  STN 
50-456  and  STN  457,  Braidwood  Station, 
Unit  Nos.  1  and  2.  Will  County,  Illinois 

Date  of  application  for  amendments: 
January  12, 1988 

Brief  description  of  amendments: 
These  amendments  revise  the  Technical 
Specifications  to  allow  more  accurate 
measurement  of  lower  effluent  discharge 
flow  rates  by  installing  a  three-inch 
diameter  bypass  around  the  existing  six- 
inch  diameter  line. 

Date  of  issuance:  August  5, 1988 

Effective  Date:  August  5, 1988 

Amendment  Nos.:  22  for  Byron,  11  for 
Braidwood 

Facility  Operating  Licenses  Nos.  NPF- 
37.  NPF-66.  NPF-72.  and  NPF-77. 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  9. 1988  (53  FR  7587).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  5, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  For  Byron  Station  the  Rockford 
Public  Library,  215  N.  Wyman  Street. 
Rockford.  Illinois  61101;  for  Braidwood 
Station  the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street. 
Wilmington,  Illinois  60481. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant.  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment: 
March  9. 1987 

Brief  description  of  amendment  This 
amendment  revises  Technical 
Specification  4.12,  High  Energy  Piping 
System,  by  expanding  the  augmented 
inservice  inspection  program  to  include 
weld  locations  on  steam  lines  to  the 
auxiliary  feedwater  pumps. 

Date  of  Issuance:  August  9, 1988 

Effective  date:  August  9, 1988 

Amendment  No.:  106 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  March  25. 1987  (52  FR  9565). 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  9, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 
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Consolidated  Edison  Company  of  New 
York,  Docket  Nos.  50-003  and  50-247, 
Indian  Point  Nuclear  Generating  Unit 
Nos.  1  and  2,  Westchester  Cotmty,  New 
York 

Date  of  application  for  amendment: 
June  15. 1988 

Brief  description  of  amendment-  The 
amendments  revise  the  Indian  Point  1 
and  2  Technical  Specifications  to  delete 
Figures  3.1  and  3.2  from  Unit  1  Technical 
SpeciHcations  and  Figures  6.2.1  and  6.2.2 
from  Unit  2  Technical  Specifications. 
The  removal  was  submitted  in 
accordance  with  Generic  Letter  88-06. 
"Removal  of  Organization  Charts  from 
Technical  Specification  Administrative 
Control  Requirements." 
Date  of  issuance:  August  1. 1988 
Effective  date:  August  1, 1988 
Amendment  Nos.:  40  and  134 
Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  29, 1988  (53  FR  24533).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  1. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Pubhc  Library. 
100  Martina  Avenue,  White  Plains,  New 
York.  10610. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fermi-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment: 
March  28, 1988 

Brief  description  of  amendment:  This 
amendment  revises  the  Fermi-2 
Technical  Specifications  to  change 
Footnote  in  Table  1.2  to  include  the 
provisions  to  place  the  mode  switch  in 
the  Refuel  position  to  facilitate  Source 
Range  Monitor  and  Intermediate  Range 
Monitor  operability  testing. 

Date  of  issuance:  August  3, 1988 

Effective  date:  August  3, 1988 

Amendment  No.:  25 

Facility  Operating  License  No.  NPF- 
43.  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  29, 1988  (53  FR  24508].  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  3, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road. 
Monroe,  Michigan  48161. 


Detroit  Edison  Company,  Docket  No.  50- 
341,  Fenni-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment: 
December  2, 1986,  and  October  8, 1987. 

Brief  description  of  amendment:  The 
amendment  modified  paragraph  2.E  of 
the  hcense  to  require  compliance  with 
the  amended  Physical  Security  Plan. 
This  Plan  was  amended  to  conform  to 
the  requirements  of  10  CFR  73.55. 
Consistent  with  the  provisions  of  10  CFR 
73.55,  search  requirements  must  be 
implemented  within  80  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  this 
amendment. 

Date  of  issuance:  August  5, 1988 

Effective  date:  August  5, 1988 

Amendment  No.:  28 

Facility  Operating  License  No.  NPF- 
43.  The  amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  April  6, 1988  (53  FR  11368).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  letter  to 
Detroit  Edison  Company  dated  August  5, 
1988  and  a  Safeguards  Evaluation 
Report  dated  August  5, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road. 
Monroe,  Michigan  48161. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fenni-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment 
January  27, 1988 

Brief  description  of  amendment:  This 
amendment  changes  the  Technical 
Specifications  to  require  that  two 
channels  for  the  Containment  High 
Range  Radiation  Monitor  be  operable 
instead  of  one  channel. 

Date  of  issuance:  August  5, 1988 

Effective  date:  August  5. 1988 

Amendment  No.:  27 

Facility  Operating  License  No.  NPF- 
43.  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  29. 1988  (53  FR  24508).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  5, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Duquesne  Light  Company.  Docket  Nos. 
50-334  and  50-412,  Beaver  Valley  Power 
Station,  Unit  Nos.  1  and  2,  Shippingport, 
Pennsylvania 

Date  of  application  for  amendments: 
January  25, 1988 


BEST  COPY  AVAILABLE 


Brief  description  of  amendments:  The 
amendments  incorporate  changes  to 
Sections  3.0  and  4.0  of  the  units" 
Technical  Specifications,  as 
recommended  in  NRC's  Generic  Letter 
87-09.  The  amendments  clarify  the  intent 
of  Specification  3.a4,  4.0.3  and  4.0.4, 
thus  resolving  problems  related  to 
unnecessary  restrictions  on  mode 
change,  unnecessary  shutdowns  caused 
by  exceeded  surveillance  intervals,  and 
conflicts  between  the  specifications. 

Date  of  issuance:  August  9, 1988 

Effective  date:  August  9. 1988 

Amendment  Nos.:  129  and  4 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  23, 1988  (53  FR  9501). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  9. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue.  Ahquippa, 
Pennsylvania  15001. 

Florida  Power  Corporation,  et  aL, 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment 
December  2, 1986.  as  supplemented 
December  1. 1987,  January  20, 1988  and 
April  14. 1988. 

Brief  description  of  amendments:  The 
amendment  modified  paragraph  2.D  of 
the  license  to  require  compliance  with 
the  amended  Physical  Security  Plan. 
This  Plan  was  amended  to  conform  to 
the  requirements  of  10  CFR  73.55. 
Consistent  with  the  provisions  of  10  CFR 
73.55,  search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  this 
amendment. 

Date  of  issuance:  August  1. 1988 

Effective  date:  August  1. 1988 

Amendment  No.:  107 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  June  29. 1988  (53  FR  24509).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  letter  to 
Florida  Power  Corporation  dated  August 
1. 1988  and  a  Safeguards  Evaluation 
Report  dated  August  1. 1988. 

No  significant  hazards  consideration 
comments  rece'ved:  No. 

Local  Public  Document  Room 
Location:  Crystal  River  Public  Library, 
668  NW.,  First  Avenue.  Crystal  River. 
Florida  32629 
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Georgia  Power  Company,  Ogletliorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia.  Docket  No.  50-424,  Vogtle 
Electric  Generating  Plant,  Unit  1,  Burice 
County.  Georgia 

Date  of  application  for  amendment: 
February  4, 1988 

Brief  description  of  amendment:  The 
amendment  modified  the  Technical 
Specifications  by  deleting  the  control 
building  sump  effluent  line  radiation 
monitor.  RE-17646. 

Date  of  issuance:  August  3, 1988 

Effective  date:  August  3, 1988 

Amendment  No.:  8 

Facility  Operating  License  No.  NPF- 
68:  Amendoiient  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  20. 1988  (53  FR 13016). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  3. 198& 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830 

GPU  Nuclear  Corporation,  at  al..  Docket 
No.  SMM,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County.  New 
Jersey 

Date  of  application  for  amendment 
May  28. 1988 

Brief  description  of  amendment-  The 
amendment  changes  the  Technical 
Specification  by  revising  various  areas 
in  Section  6  (Administrative  Controls) 
for  clarity  and  consistency  with  GE 
Standard  Technical  Specification 
(NUREG-0123,  Revision  3)  insofar  as  the 
safety  review  process  for  new  and 
revised  procedures,  modifications  to 
unit  structures,  systems  and  components 
and  for  proposed  tests  and  experiments 
is  concerned.  The  amendment  also  adds 
a  definition  to  Section  1  of  the  Technical 
Specifications  for  substantive  changes 
to  these  activities. 

Date  of  Issuance:  August  10, 1988 

Effective  date:  August  10, 1988 

Amendment  No.:  125 

Provisional  Operating  License  No. 
DPR-18.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  June  29, 1988  (53  FR  24512).  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  10, 1988 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department  101  Washington 
Street,  Toms  River,  New  Jersey  08753. 


Illinois  Power  Company.  Docket  No.  50- 
461.  Clinton  Power  Station.  Uidt  1. 
DeWitt  County  Illinois 

Date  of  application  for  amendment 
October  30. 1987 

Description  of  amendment  request 
The  action  statements  associated  with 
the  Containment  and  Reactor  Vessel 
Isolation  Control  System  (CRVICS)  will 
be  changed  as  previously  approved  by 
the  NRC  in  Appendix  Q  of  Supplement  8 
of  the  Clinton  Safety  Evaluation  Report. 

Date  of  issuance:  August  3, 1988 

Effective  date:  August  3, 1988 

Amendment  No,:  4 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  27, 1988  (53  FR  2318). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  3, 1988. 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Illinois  Power  Company.  Docket  NO.  50- 
461.  Clinton  Power  Station.  Unit  1. 
De\^rltt  County.  Illinois 

Date  of  application  for  amendment 
October  3a  1987. 

Description  of  amendment  request 
The  safety/relief  valves  low  low  set 
function  setpoint  tolerance  will  be 
lowered  to  match  the  value  in  the  design 
specifications  and  the  main  steam 
isolation  valve-leakage  control  system 
(MSrV-LCS)  instrument  channel  will  be 
allowed  to  be  placed  in  an  inoperable 
status  for  up  to  two  hours  for  the 
performance  of  surveillances  provided 
the  other  channel(s)  monitoring  that 
parameter  are  operable. 

Date  of  Issuance:  August  3, 1988 

Effective  date:  August  3, 1988 

Amendment  No.:  5 

Facility  Operating  License  No.  NPF- 
62:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  27, 1988  (53  FR  2318 
and  53  FR  2320).  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  3, 1988. 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727 

Nebrasica  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request  May  3, 
1988 

Brief  description  of  amendment  The 
amendment  changed  the  Technical 


Specifications  to  revise  the  setpoints  for 
undervoltage  relays. 

Date  of  issuance:  August  3, 1988 

Effective  date:  August  3, 1988 

Amendment  No.:  124 

Facility  Operating  License  No.  DPR- 
46.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  1, 1988  (53  FR  20044).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  3, 1988. 

No  siginificant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library.  118 
15th  Street,  Auburn.  Nebraska  68305. 

Pacific  Gas  and  Electric  Company. 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant,  Units  1 
and  2.  San  Luis  Obispo  County. 
California 

Date  of  application  for  amendments: 
May  20, 1988. 

Brief  description  of  amendments:  The 
amendments  revise  Section  6, 
Administrative  Controls,  of  the 
Technical  Specifications  by  removing 
the  organization  charts  and  changing  the 
titles  of  certain  management  personnel. 

Date  of  Issuance:  July  25, 1988 

Effective  date:  July  25. 1988 

Amendment  Nos:  29  ft  26 

Facility  Operating  Licenses  Nos. 
DPR-80  andDPR-82:  Amendments 
revised  the  Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  June  2, 1988  (53  FR  20199).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  25, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Government 
Docimients  and  Maps  Department,  San 
Luis  Obispo,  California  93407. 

Philadelphia  Electric  Company,  Docket 
No.  50-352.  Limerick  Generating  Station. 
Unit  1.  Montgomery  County, 
Peimsylvania 

Date  of  application  for  amendment 
December  1, 1986  and  December  7, 1987 

Brief  description  of  amendment  This 
amendment  modified  paragraph  2.E  of 
the  license  to  require  compliance  with 
the  amended  Physical  Security  Plan. 

Date  of  issuance:  August  3, 1988 

Effective  date:  August  3, 1988 

Amendment  No.  9 

Facility  Operating  License  No.  NPF- 
39.  This  amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  June  15. 1988  (53  FR  22403).  The 
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Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  letter  to 
Philadelphia  Electric  Company  dated 
August  3, 1986  and  a  Safeguards 
Evaluation  Report  dated  August  3, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Philadelphia  Electiic  Company,  Public 
Service  Electric  and  Gas  Company 
Dehnarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company. 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Unit  Nos. 
2  and  3,  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
October  19. 1987 

Brief  description  of  amendments: 
These  amendments  increased  the 
recorder  ranges  of  the  reactor  vessel 
water  level  instrumentation.  Changes 
were  made  to  TS  Table  3.2.F  to  change 
both  the  fuel  zone  recorder  and  the  wide 
range  recorder  upper  endpoint  to  plus  60 
inches.  Other  changes  of  an  editorial 
nature  were  also  made  to  Table  3.2  J". 
These  changes  were  related  to  the 
reactor  water  level  instrumentation 
system  in  response  to  Generic  Letter  84- 
23  and  Item  II.F.2  of  NUREG-0737. 
Date  of  issuance:  August  3, 1988 
Effective  date:  August  3, 1988 
Amendments  Nos.  134  and  137 
Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  16, 1987  (52  FR 
47790).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  3, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisburg, 
Pennsylvania  17126. 

Portland  General  Electric  Company, 
Docket  No.  50-344,  Trojan  Nuclear  Plant, 
Columbia  County,  Oregon 

Date  of  application  for  amendment: 
January  20, 1987,  as  supplemented  July  2, 
and  October  2, 1987,  and  February  19, 
1988. 

Brief  description  of  amendment  The 
amendment  revises  the  surveillance 
requirements  for  the  safety  injection 
accumulator  isolation  valves  as  related 
to  Trojan  Technical  Specifications 
Section  3/4.5  "Emergercy  Core  Cooling 
Systems  (ECCS)." 


Date  of  issuance:  July  14, 1988 

Effective  date:  July  14, 1988 

Amendment  No.:  148 

Facilities  Operating  License  No.  NPF- 
1:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  7, 1987  (52  FR  37549). 
The  supplemental  information  provided 
by  the  October  2, 1987  and  February  19, 
1988  letters  do  not  alter  the  action 
noticed  in  the  Federal  Register  or  affect 
the  staffs  initial  determination  of  the 
proposed  action.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  14, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Portland  State  University 
Library,  731  SW.,  Harrison  St.,  Portland 
Oregon  97207 

NRC  Project  Director.  George  W. 
Knighton 

Portland  General  Electric  Company, 
Docket  No.  50-344,  Trojan  Nuclear  Plant, 
Columbia  County,  Oregon 

Date  of  application  for  amendment: 
March  31, 1988  as  revised  June  27, 1988. 

Brief  description  of  amendment  "The 
amendment  deletes  die  Offsite  and 
Facility  organization  charts  &x)m  the 
Technical  Specifications.  The  charts  are 
replaced  with  general  organization 
requirements  which  capture  the  essence 
of  those  organizational  features  depicted 
on  the  charts  necessary  for  ensuring 
safe  plant  operation. 

Date  of  issuance:  August  3, 1988 

Effective  date:  August  3, 1988 

Amendment  No.:  149 

Facilities  Operating  License  No.  NPF- 
1:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  18, 1988  (53  FR  17791).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  3, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Portland  State  University 
Library,  731  SW.,  Harrison  St,  PorUand 
Oregon  97207 

NRC  Project  Director.  George  W. 
Knighton 

Public  Service  Company  of  Colorado, 
Docket  No.  50-267,  Fort  St.  Vrain 
Nuclear  Generating  Station,  Platteville, 
Colorado 

Date  of  amendment  request  March  29, 
1988 

Description  of  amendment  request 
The  amendment  deleted  the  requirement 
to  monitor  the  temperature  of  the  Dew 


Point  Moistiu^  Monitors  in  Section  4.4  of 
the  Technical  Specifications. 

Date  of  issuance:  August  5. 1988 

Effective  date:  August  5, 1988 

Amendment  No.:  61 

Facility  Operating  License  No.  DPR- 
34.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  29, 1988  (53  FR  24514).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  5, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Greeley  Public  Library.  City 
Complex  Building,  Greeley,  Colorado 

Public  Service  Company  of  Colorado, 
Docket  No.  50-267,  Fort  SL  Vrain 
Nuclear  Generating  Station,  Platteville, 
Colorado 

Date  of  amendment  request  April  20, 
1988 

Description  of  amendment  request 
This  change  deleted  a  reference  in  the 
Technical  Specifications  to  a  deleted 
portion  of  Tide  10  of  the  Code  of  Federal 
Regulations. 

Date  of  issuance:  August  5, 1988 

Effective  date:  August  5. 1988 

Amendment  No.:  62 

Facility  Operating  License  No.  DPR- 
34.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  29, 1988  (53  FR  24515).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  5. 196a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Greeley  Public  Library,  City 
Complex  Building,  Greeley,  Colorado 

Public  Service  Qectric  ft  Gas  Company, 
Docket  Nos.  50-272  and  50^311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
July  24, 1987 

Brief  description  of  amendments:  The 
amendments  modified  the  reactor 
coolant  pump  breaker  position  trip  logic 
by  changing  the  Technical 
Specifications.  This  is  a  result  of  the 
elimination  of  the  coincident  logic  (one- 
out-of-four)  for  the  reactor  coolant  pump 
breaker  position  reactor  trip  above  P-6. 

Date  of  issuance:  August  8, 1988 

Effective  date:  For  Unit  1,  as  of  the 
next  refueling  outage,  cycle  8,  currently 
scheduled  for  April  1989.  For  Unit  2,  as 
of  the  next  refueling  outage,  cycle  4, 
currently  scheduled  for  September  1988. 

Amendment  Nos.  87  and  60 
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Facility  Operating  License  Nos.  DPR- 
70andDPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Reguten  October  7, 1987  (52  FR  37553). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  8, 1968. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
06079 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco  Nuclear 
Generating  Station,  Sacramento  County, 
California 

Date  of  application  for  amendment: 
November  8, 1985,  as  supplemented 
December  9, 1986. 

Brief  description  of  amendment:  The 
amendment  adds  limiting  conditions  for 
operation  and  surveillance  requirements 
associated  with  an  automabc  shunt  trip 
attachment,  which  was  installed  in 
response  to  Generic  Letter  83-28. 

Date  of  issuance:  July  14, 1988 

Effective  Date:  Within  30  days  of 
issuance. 

Amendment  No.:  99 

facility  Operating  License  No.  DPR- 
54:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  22, 1986  (51  FR  37520]. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  14, 1988.  The  letter 
of  December  9, 1986  provided 
supplemental  information  which  did  not 
change  the  initial  proposed 
determination  of  no  significant  hazards 
consideration. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library,  828 1  Street,  Sacramento, 
California  95814. 

Southern  California  Edison  Company,  et 
al..  Docket  No.  50-206,  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1, 
San  Diego  County,  California 

Date  of  application  for  amendment 
April  28, 1988 

Brief  description  of  amendment  The 
amendment  requires  all  three  reactor 
coolant  pumps  to  be  in  operation  when 
the  reactor  trip  breakers  are  closed  in 
Mode  3  (hot  standby). 

Date  of  issuance:  June  10, 1988 

Effective  date:  This  license 
amendment  is  effective  the  date  of 
issuance  and  must  be  fully  implemented 
no  later  than  30  days  from  date  of 
issuance. 


Amendment  No.:  103* 

Provisional  Operating  License  No. 
DPR-13.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Reguten  April  6, 1988  (53  FR  11376).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  la  1988. 

No  significant  hazards  consideration 
comments  received:  No  conunents. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
CaUfomia,  Post  Office  Box  19557,  Irvine, 
California  92713. 

Tennessee  Valley  Authority,  Dockets 
Nos.  50-259, 50-260  and  50-296.  Browns 
Feny  Nuclear  Plant,  Units  1, 2  and  3, 
Limestone  County,  Alabama 

Date  of  application  for  amendments: 
June  13, 1988  (TS  244) 

Brief  description  of  amendments:  The 
amendments  modify  Technical 
Specification  Table  3.7.A  by  changing 
the  maximum  operating  time  for  the 
inboard  low  pressure  coolant  injection 
valves  fi'om  30  seconds  to  40  seconds. 

Date  of  issuance:  August  8, 1988 

Effective  date:  August  8, 1988,  and 
shall  be  implemented  within  60  days 

Amendments  Nos.:  152, 148, 123 

Facility  Operating  Licenses  Nos. 
DPR-33,  DPR-52  and  DPR-68: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  29, 1988  (53  FR  24517).  The 
Conunission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  8, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  "rennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  833, 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director:  Suzanne 
Black 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
June  13, 1988  (TS  88-10) 

Brief  description  of  amendments:  The 
amendment  modifies  the  Sequoyah 
(SQN)  Units  1  and  2  Technical 
Specifications  (TS)  to  revise  the  testing 
requirements  for  the  turbine  driven 
auxiliary  feedwater  pump  (TDAFWP).  In 
addition,  an  outdated  footnote  is  being 


'Corrects  previously  published  notice  (53  FR 
24528). 


deleted.  The  changes  are  described  in 
detail  below. 

1.  A  footnote  is  being  added  to  Table 
3.3-5.  It  will  apply  to  items  2.f,  3.f,  4.f,  5.f, 
6.f,  9.b,  lO.a  and  ll.a.  It  indicates  that 
the  provisions  of  Specification  4.0.4  are 
not  applicable  for  entry  into  Mode  3  for 
the  TDAFWP. 

2.  A  footnote  is  being  added  to 
Surveillance  Requirement  (SR)  4.7.1.2.b 
to  indicate  that  the  provisions  of 
Specification  4.0.4  are  not  applicable  for 
entry  into  Mode  3  for  the  TDAFWP. 

3.  An  outdated  footnote  is  being 
deleted  from  Table  3.3-5,  Item  12,  and 
Note  10.  This  footnote  identified 
scheduling  requirements  for  a 
modification  that  is  now  complete. 

4.  The  wording  of  Unit  2  SR  4.7.1.2.b.2 
is  revised.  The  change  makes  the  Unit  2 
SR  wording  consistent  with  the  Unit  1 
SR  and  the  Westinghouse  Standard 
Technical  Specifications  (STS). 

Date  of  issuance:  August  5. 1988 

Effective  date:  August  5. 1988 

Amendment  Nos.:  77,  68 

Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  June  29. 1988  (53  FR  24519).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  5, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street.  Chattanooga, 
Tennessee  37402. 

Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  No.  1, 
Ottawa  County,  Ohio 

Date  of  application  for  amendment: 
August  7, 1987,  supplemented  March  21 
and  May  2, 1988. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  (Sections  3/4.3.2,  Table 
3.3-5;  and  3/4.6.3,  Table  3.6-2)  to  delete 
Safety  Features  Actuation  System  (SFA) 
signals  to  certain  valves  on  the 
secondary  side  of  the  steam  generators, 
and  delete  closure  time  requirements  for 
certain  of  these  valves. 

Date  of  issuance:  August  2. 1988 

Effective  date:  August  2. 1988 

Amendment  No.  114 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  6, 1988  (53  FR  294).  The 
licensees'  letters  dated  March  21  and 
May  2, 1988  provided  clarifying 
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information  and  did  not  change  the 
original  application.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  2, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  library, 
Documents  Department  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  No.  1, 
Ottawa  County,  Ohio 

Date  of  application  for  amendment: 
April  22, 1988 

Brief  description  of  amendment:  The 
amendment  deleted  organization  charts, 
Figures  6.2.1  and  6.2.2,  from  the 
Technical  Specifications  and  changed 
Sections  6.2.1  and  6.2.2  to  compensate 
for  deletion  of  the  organization  charts. 

Date  of  issuance:  August  2, 1988 

Effective  date:  August  2, 1988 

Amendment  No.  115 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  18, 1988  (53  FR  17793).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  2, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Virgima  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virgima. 

Date  of  application  for  amendments: 
May  14, 1987 

Brief  description  of  amendments: 
These  amendments  revised  Section  4.9, 
"Effluent  Sampling  and  Radiation 
Monitoring  System"  of  the  Surry  Units  1 
and  2  Technical  Specifications  to  make 
the  reporting  level  and  detection 
capability  for  1-131  in  water  samples 
consistent  with  NUREG-0472, 
"Radiological  Effluent  Technical 
Specifications  for  PWRs,  Revision  2." 
Date  of  issuance:  August  1, 1988 
Effective  date:  August  1, 1988 
Amendment  Nos.  122  and  122 
Facility  Operating  License  Nos.  DPR- 
32  andDPR-37:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  4, 1987  (53  FR 
42373).  The  Commission's  related 
evaluation  of  the  amendment  is 


contained  in  a  Safety  Evaluation  dated 
August  1, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  WiUiamsburg, 
Virginia  23185 

Yankee  Atomic  Electric  Company, 
Docket  No.  50-029,  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  application  for  amendment: 
April  4, 1988 

Brief  description  of  amendment:  The 
amendment  makes  the  battery  charger 
surveillance  requirements  the  same  for 
all  three  battery  chargers. 

Date  of  issuance:  July  29, 1988 

Effective  date:  As  soon  as  both 
battery  No.  3  and  battery  charger  No.  3 
are  installed  and  declared  operable. 

Amendment  No.:  114 

Facility  Operating  License  No.  DPR-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  18, 1988  (53  FR  17797).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  29, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Greenfield  Commimity  College, 
1  College  Drive,  Greenfield, 
Massachusetts  01301. 

Yankee  Atomic  Electric  Company, 
Docket  No.  50-029,  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  application  for  amendment: 
November  25, 1986,  December  7, 1987 
and  May  6, 1988. 

Brief  description  of  amendment:  The 
amendment  revised  paragraph  2.C(3)  of 
the  license  to  require  compliance  with 
the  amended  Physical  Security  Plan. 

Date  of  issuance:  August  5, 1988 

Effective  date:  August  5, 1988 

Amendment  No.:  115 

Facility  Operating  License  No.  DPR-3: 
Amendment  revised  the  Ucense. 

Date  of  initial  notice  in  Federal 
Register  June  1, 1988  (53  FR  20048).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  letter  to 
Yankee  Atomic  Electric  Company,  dated 
August  5, 1988  and  a  Safeguards 
Evaluation  Report,  dated  August  5, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Greenfield  Community  College, 
1  College  Drive,  Greenfield, 
Massachusetts  01301. 


NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FAOLITY 
OPERATING  UCENSE  AND  HNAL 
DETERMINA'nON  OF  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  apphcation  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportimity  for  a 
Hearing.  For  exigent  circimxstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportiuiity  for  the  pubhc  to 
comment,  using  its  best  efforts  to  make 
available  to  the  pubhc  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  conunents  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  comment.  If  there  has 
been  some  time  for  pubUc  comment  but 
less  than  30  days,  the  Commission  may 
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provide  an  opportunity  for  public 
comment  If  comaients  have  been 
requested,  it  is  so  stated.  In  eidier  event 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  diat  no  significant  hazards 
consideratiaD  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  ccNuideration.  The  basis  for  this 
detennination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  appbcation  for 
amendment  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commissioo's  Public  Document 
Room.  1717  H  Street  NW..  Washington. 
DC  and  at  the  local  public  document 
room  for  the  particular  facilify  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By 
September  23. 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  (A  the  amendment  to  the 
subject  facilify  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
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Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safefy  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safefy  and  Licensing 
Board  Panel  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safefy  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularify  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  {voceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  parfy  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
properfy,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  oi  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  parfy  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specifidfy 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificify.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  parfy. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunify  to 
participate  fulfy  in  the  conduct  of  the 
hearing,  including  the  opportunify  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 


involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800]  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  [Project  Director): 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  detennination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safefy  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

Nebraska  PuUic  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  Counfy,  Nebraska 

Date  of  amendment  request  July  5, 
1988 

Brief  description  of  amendment  The 
amendment  changed  the  Technical 
Specifications  to  delete  the  requirement 
to  partially  stroke  the  Main  Steamline 
Isolation  Valves  (MSIVs)  weekly. 

Date  of  issuance:  August  8, 1988 

Effective  date:  August  8, 1988 

Amendment  No.:  125 

Facility  Operating  License  No.  DPR- 
46.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (53  FR  26696  dated 
July  14, 1988).  That  notice  provided  an 
opportunify  to  submit  comments  on  the 
Commission's  proposed  no  significant 
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hazards  consideration  determination. 
No  comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  July  29, 1988,  but 
indicated  that  if  the  Commission  makes 
a  fmal  no  signiHcant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  8, 1988. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305. 

Southern  California  Edison  Company,  at 
al.,  Docket  No.  50-206.  San  Onofre 
Nuclear  Generating  Station.  Unit  No.  1. 
San  Diego  County,  California 

I  Date  of  application  for  amendment: 
June  22. 1988,  as  supplemented  July  15, 
19,  21,  and  22, 1988. 

Brief  description  of  amendment:  The 
amendment  approves  a  diesel  generator 
rating  of  5250  kW  plus  or  minus  5 
percent  for  both  generators  until  the 
next  refueling  outage,  provided  that  the 
main  journal  bearings  Nos.  8  and  9  on 
diesel  generator  No.  1  and  main  journal 
bearings  Nos.  9  and  10  on  diesel 
generator  No.  2  are  inspected  prior  to 
plant  operation  and  found  to  be  free  of 
cracks.  The  amendment  also  requires  (!) 
journals  Nos.  8  through  12  to  be 
inspected  on  both  units  at  the  next 
refueling  outage  and  thereafter  until  the 
long-term  issue  of  crankshaft  cracking 
has  been  resolved.  (2)  The  current  type 
AF  piston  skirts  to  be  replaced  with  type 
AE  at  the  next  refueling  outage.  (3)  all 
diesel  test  starts  to  be  slow  starts  except 
for  the  one  performed  at  18-month 
intervals.  (4)  confirmatory  load 
measurements  for  the  largest  loads,  and 
(5)  resolution  of  the  charging  pump 
overload  issue.  The  largest  rejected  load 
is  modified  from  2611  kW  to  3220  kW. 

Date  of  issuance:  July  22. 1988 

Effective  date:  This  license 
amendment  is  effective  as  of  the  date  of 
issuance  and  must  be  fully  implemented 
no  later  than  30  days  from  the  date  of 
issuance. 

Amendment  No.:  104 

Provisional  Operating  License  No. 
DPR-13.  Amendment  revised  the 
Technical  SpeciHcations. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No.  The  Commission's 
related  evaluation  of  the  amendment, 
finding  of  emergency  circumstances, 
consultation  with  the  State  of  California, 
and  final  determination  of  no  significant 
hazards  consideration  are  contained  in 
a  Safety  Evaluation  dated  July  22, 1988. 

Attorneys  for  licensee:  Charles  R. 
Kocher,  Assistant  General  Coimsel  and 


James  Beoletto,  Esquire,  Southern 
California  Edison  Company,  P.O.  Box 
800,  Rosemead,  California  91770. 
Local  Public  Document  Room 
location:  General  Library,  University  of 
California,  Post  Office  Box  19557,  Irvine. 
California  92713. 

Washington  Public  Power  Supply 
System,  et  aL,  Docket  No.  50-397, 
Washington  Nuclear  Project.  No.  2. 
Benton  County,  Washington 

Date  of  application  for  amendment 
July  25, 1988 

Brief  description  of  amendment:  This 
amendment  revises  the  WNP-2 
Technical  Specifications,  Tables  3.3.7.5- 
1  Accident  Monitoring  Instrumentation, 
and  4.3.7.5-1,  Accident  Monitoring 
Instrumentation  Surveillance 
Requirements,  to  allow  the  plant  to 
operate  with  the  acoustic  monitor 
inoperable  for  safety  relief  valve  MS- 
RV-lB  until  the  next  refueling  outage  or 
until  the  first  forced  outage  of  sufficient 
duration  to  effect  repair  prior  to  that 
next  refueling  outage. 

Date  of  issuance:  July  27. 1988 

Effective  date:  This  license 
amendment  is  effective  as  of  the  date  of 
issuance. 

Amendment  No.:  61 

Operating  License  No.  NPF-21. 
Amendment  revised  the  Technical 
Specifications. 

Public  Comment  requested  as  to 
proposed  no  significant  hazards 
consideration:  No.  The  Commission's 
related  evaluation  of  the  amendment, 
finding  of  emergency  circumstances, 
consultation  with  the  State  of 
Washington,  and  final  determination  of 
no  significant  hazards  consideration  are 
contained  in  a  Safety  Evaluation  dated 
July  27, 1988. 

Attorneys  for  licensee:  Nicholas  S. 
Reynolds,  Esq..  Bishop.  Cook,  Purcell  & 
Reynolds,  1400  L  Street.  NW.. 
Washington.  DC  20005-3502. 

Local  Public  Document  Room 
location:  Richland  City  Library.  Swift 
and  Northgate  Streets.  Richland. 
Washington  99352. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission 

Dennis  M.  Cnitchfield, 

Director,  Division  of  Reactor  Projects  -  III,  IV, 
V  and  Special  Projects  Office  of  Nuclear 
Reactor  Regulation 

[Doc.  88-19086  Filed  8-23-88;  8:45  am] 
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[Docket  Nos.  50-277. 50-278;  50-352,  and 
50-353;  Licenae  Nos.  DPR-44.  DPR-56.  and 
NPF-39.  Construction  Permit  CPPR-107  EA 
S8-04] 

Philadelphia  Electric  Co.;  Order 
Modifying  Licenses 


Philadelphia  Electric  Company  (PECo) 
is  the  holder  of  Operating  License  Nos. 
DPR-44  and  DPR-56  issued  by  the 
Nuclear  Regulatory  Commission  (NRC/ 
Conunission)  on  December  14. 1973  and 
July  2. 1974.  The  Ucenses  authorize  the 
licensee  to  operate  Peach  Bottom 
Atomic  Power  Station.  Units  2  and  3,  in 
accordance  with  conditions  specified 
therein.  Additionally,  the  licensee  is  the 
holder  of  Operating  License  No.  NPF-39 
and  Construction  Permit  CPPR-107  for 
Limerick  Generating  Station  Units  1  &  2 
respectively,  issued  by  the  NRC  on 
August  8. 1985  and  June  19, 1974. 


II 


On  March  31. 1987,  the  NRC  issued  an 
Order  to  PECo  suspending  operation  of 
the  Peach  Bottom  reactors  after 
validating  information  received  by  the 
Commission  that  control  room  operators 
had.  at  times,  left  the  control  room 
unattended,  and  at  other  times,  had 
been  observed  sleeping  while  on  duty  in 
the  control  room,  reading  materials  not 
directly  job  related,  and/or  being 
otherwise  inattentive  to  the  obligations 
of  their  licenses.  Further  investigation 
revealed  that  operations  management  at 
Peach  Bottom  at  the  time  of  the 
shutdown,  specifically.  Stephen  R. 
Roberts,  the  then  Operations  Engineer, 
and  Drew  C.  Smith,  the  then 
Superintenldent  of  Operations,  clearly 
knew  of  these  problems,  and  the  then 
Plant  Manager,  Richard  Fleischmann, 
clearly  should  have  known  about  these 
problems,  yet  action  was  not  taken  to 
correct  this  situation. 

In  particular,  when  the  Operations 
Engineer  was  directly  notified  of  the 
problems  in  December  1986.  he  took  no 
action  to  correct  them.  Furthermore,  he 
did  not  notify  his  supervisor,  the 
Superintendent  of  Operations,  until  a 
meeting  in  February  1987.  after  having 
again  been  informed  of  the  problems  m 
late  January  1987.  Although  the 
Superintendent  of  Operators,  during  the 
February  1987  meeting,  instructed  the 
Operations  Engineere  to  look  into  the 
problems  and  report  back  to  him,  the 
Operations  Engineer  did  not  pursue 
correction  of  the  problems  nor  did  the 
Superintendent  of  Operations  follow  up 
with  the  Operations  Engineer 
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concerning  this  matter.  Further,  the 
Plant  Manager  apparently  was  not 
informed  of  these  problems,  and  was  not 
aggressively  involved  in  monitoring  site 
activities  so  as  to  otherwise  detect  such 
conditions. 

m 

The  lack  of  aggressive  actions  on  the 
part  of  the  then  Operations  Engineer 
and  the  then  Superintendent  of 
Operations  to  correct  the  licensed 
operator  inattativenvess  problem  that 
existed  at  Peach  Bottom  raises  serious 
questions  concerning  their  abilities  to 
supervise  licensed  activities,  and  to 
affect  appropriate  corrective  measures 
when  such  activities  are  not  being 
conducted  in  accordance  with  the 
facility  license.  Furthermore,  given  the 
widespread  nature  of  this  problem  at 
Peach  Bottom,  and  the  extended  period 
of  time  during  which  this  condition 
existed,  the  failure  by  the  then  Plant 
Manager  to  be  aware  of  this  condition 
raises  serious  questions  about  his  ability 
to  ensure  his  subordinates  kept  him 
informed  of  serious  problems  impacting 
plant  safety  to  assure  licensed  activities 
are  effectively  managed.  Therefore, 
although  the  licensee  has  removed  these 
three  individuals  from  the  Peach  Bottom 
site,  I  have  determined  that  public 
health  and  safety  requires  that  the 
former  Operations  Engineer,  the  former 
Superintendent  of  Operations,  and  the 
former  Plant  Manager  be  prohibited 
from  being  employed  in  any  responsible 
site  supervisory  position  or  in  any 
corporate  position  providing  oversight  of 
operations,  without  prior  Commission 
approval.  Because  these  individuals 
remain  in  the  employment  of  PECo  it  is 
reasonable  to  assume  that  they  could  at 
some  time  be  employed  at  the  Limerick 
Generating  Station.  Given  the  natiu-e  of 
thsir  failures,  I  have  also  determined 
that  the  restrictions  outlined  should 
apply  to  Limerick  as  well  as  Peach 
Bottom  and  certain  corporate  positions. 

rv 

According,  in  view  of  the  foregoing, 
and  pursuant  to  section  103, 161b,  161i, 
161o,  and  182  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  and  the 
Conunission's  regulations  in  10  CFR 
2.204  and  10  CFR  Part  sa  it  is  hereby 
ordered  that: 

Ucense  Nos.  DPR-44,  DPR-56,  NPF- 
39,  and  Construction  Permit  No.  CPPR- 
107  be  modified  to  provide  that  Stephen 
R.  Roberta  (former  Operations  Engineer 
at  Peach  Bottom],  Drew  C.  Smith  (former 
Superintendent  of  Operations  at  Peach 
Bottom),  and  Richard  Fleischmann 
(former  IHant  Manager  at  Peach  Bottom] 
shall  not  be  employed  in  a  site 
supervisory  position  responsible  for 


controlling  10  CFR  Part  50  activies  nor 
shall  they  be  employed  in  any  corporate 
operational  position,  without  prior  NRC 
approval  by  the  Regional  Administrator. 

"Operational  Position"  as  used  here, 
indicates  any  position  directly  involved 
with  operation  of  the  plant,  the  direction 
or  supervision  of  NRC  licensed 
operators,  or  independent  oversight  of 
operators. 

The  Regional  Administrator,  Region  I, 
may  relax  or  terminate  in  writing  any  of 
the  proceeding  provisions  for  good 
cause  shown. 


The  licensee  or  any  person  adversely 
affected  by  this  Order  may  request  a 
hearing  within  30  days  of  the  date  of  this 
Order.  A  request  for  hearing  should  be 
clearly  marked  as  a  "Request  for 
Hearing"  and  shall  be  addressed  to  the 
Diretor,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desk,  Washington, 
DC  20555,  with  copies  to  the  Assistant 
General  Counsel  for  Enforcement  at  the 
same  address,  the  Regional 
Administrator,  Region  I,  and  the  NRC 
Resident  Inspector,  at  Peach  Bottom 
Atomic  Power  Station  and  Limerick 
Generating  Station.  If  a  person  other 
than  the  licensee  requests  a  hearing, 
that  person  shall  set  forth  with 
particularity  the  manner  in  which  the 
petitioner's  interest  is  adversely  affected 
by  this  Order  and  should  address  the 
criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  shall  be  whether  this 
Order  should  be  sustained.  Upon  the 
failure  to  answer  or  request  a  hearing 
within  the  specified  time,  this  Order 
shall  be  final  without  further 
proceedings. 

For  The  Nuclear  Regulatory  Commission. 

Dated  this  10th  day  of  August  1986. 
James  M.  Taylor, 

Deputy  Executive  Director  for  Regional 
Operations. 
[FR  Doc.  88-19172  Filed  8-23-88;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  For  Approval  of  SF  2809 
Submitted  To  0MB  For  Clearance 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMiiARv:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 


44,  U.S.  Code,  chapter  35),  this  notice 
announces  the  continuation  of 
information  collection  from  the  public. 
SF  2809,  the  Health  Benefits  Registration 
Form,  is  completed  by  qualified  former 
spouses  of  Federal  employees,  and  by 
annuitants  (retirees  and  survivors)  of 
retirement  systems,  other  than  the  civil 
Service  Retirement  System  or  Federal 
Employees'  Retirement  System,  to  enroll 
or  change  enrollment  in  the  Federal 
Employees  Health  Benefits  Program. 
Aimual  use  by  former  spouses  is 
estimated  at  600  forms,  annual  use  by 
annuitants  of  other  retirement  systems 
is  approximately  7,500.  The  total  armual 
burden  is  1,350  hours.  For  copies  of  this 
proposal  call  C.  Ronald  Trueworthy, 
Agency  Clearance  Office,  on  (202)  632- 
7714. 

DATES:  Comments  on  this  proposal 
should  be  received  within  10  working 
days  from  the  date  of  this  publication. 
AOORESSCS:  Send  or  deliver  conmients 
to— 

C.  Ronald  Trueworthy,  Agency 
Clearance  Officer,  U.S.  Office  of 
Personnel  Management.  1900  E  Street 
NW.,  Room  6410.  Washington.  DC 
20415 
and 
Joseph  Lackey,  Information  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building  NW.,  Room 
3235.  Washington.  DC  20503 
FOR  FURTHER  INFORIMTtON  CONTACT: 
James  L  Bryson,  (202)  632-5472. 

U.S.  Office  of  Personnel  Management 

Constance  Homer, 

Director. 

[FR  Do&  88-19045  Filed  8-23-88:  8:45  am] 
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POSTAL  RATE  COMMISSION 
[Docket  No.  AS8-6,  Onter  No.  796] 

Laird,  Colorado  80739,  Lola  M. 
Overlease,  Petitioner;  Order  Accepting 
Appeal  and  Establishing  Procedural 
Schedule  Under  39  U,S.C.  404<b)<5) 

Before  Commissioners:  Janet  D.  Steiger, 
Chairman;  Patti  Birge  Tyson,  Vice-Chairman; 
John  W.  Crutcher  Henry  R.  Folsom;  W.H. 
•Trey"  LeBlanc  Dl. 
Issued  August  18, 1968. 

Docket  Number.  A88-6. 

Name  of  Affected  Post  Office:  Laird. 
Colorado  80739. 

Name(s)  of  Petitionerfs):  Lola  M. 
Overlease. 

Type  of  Determination:  Closing. 
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Date  of  Filing  of  Appeal  Papers: 
August  12, 1988. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  [39  U.S.C. 
404(b)(2)(C)]. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or. 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  Hght  of 
the  120-day  decision  schedule  [39  U.S.C. 
404(b)(5)],  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  orders 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  August  29, 1988. 

(B)  The  Secretarj-  shall  publish  this 
Notice  and  Order  and  Procediu-al 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Cyril  |.  Pittack, 
Acting  Secretary. 

Appendix 

Laird,  Colorado  80739 

Docket  No.  A88-fl 

Aug.  12, 1988— Filing  of  Petition 

Aug.  18. 1988— Notice  and  Order  of 

Filing  of  Appeal 
Sept.  6, 1988— Last  day  for  filing 

petitions  to  intervene  [see  39  CFR 

3001.111(b)]. 
Sept.  16. 1988— Petitioner's  Participant 

Statement  or  Initial  Brief  [see  39  CFR 

3001.115  (a)  and  (b)]. 
Oct.  6. 1988— Postal  Service  Answering 

Brief  [see  39  CFR  3001.115(c)]. 
Oct.  21. 1988— Petitioner's  Reply  Brief 

should  Petitioner  choose  to  file  one 

[see  39  CFR  3001.115(d)]. 
Oct.  28, 198a— Deadline  for  motions  by 

any  party  requesting  oral  argument. 

The  Commission  will  schedule  oral 

argument  only  when  it  is  a  necessary 

addition  to  the  written  filings  [see  39 

CFR  3001.116]. 
Dec.  10. 1988— Expiration  of  120-day 

decisional  schedule  [see  39  U.S.C. 

404(b)(5)]. 

[FR  Doc.  88-19215  Filed  8-23-68;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  26004;  File  No.  SR-PSE-8S-16] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Stock  Exchange,  Inc.  Relating 
to  Change  in  PSE  Options  Charges 

Pursuant  to  section  19(b)91)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
notice  is  hereby  given  that  on  August  4. 
1988.  the  Pacific  Stock  Exchange. 
Incorporated  ("PSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  II  and  III  below, 
which  Items  have  been  prepared  by  the 
PSE.  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  June  20. 1988.  the  PSE  filed  a 
proposed  rule  change  (File  No.  SR^^E- 
88-11)  to  change  its  existing  schedule  of 
rates  and  charges  in  Equities.  Options, 
and  Post  Cashiering/Clearing 
operations.  The  proposed  rule  change 
became  effective  upon  filing  pursuant  to 
section  i9(b)(3)(A)  of  the  Act.» 

The  PSE  is  proposing  to  amend  two 
charges  in  Options  operations  that  were 
filed  as  part  of  SR-PSE-88-11.  First,  the 
proposal  would  amend  the  Stock 
Execution  Fee.  SR-PSE-flft-11  provided 
for  a  Stock  Execution  Fee  of  $.001  per 
share,  to  a  maximum  of  $50  per  trade. 
This  amendment  proposes  to  replace 
that  fee  with  a  monthly  flat  fee  of  $1,000 
for  each  member  firm  engaged  in  agency 
execution  services. 

Second,  the  proposed  rule  change 
amends  the  Independent  Broker  Fee. 
SR-PSE-88-11  provided  for  a  Floor 
Broker  Fee  of  $.02  per  contract  side.  This 
amendment  proposes  to  replace  the 
Floor  Broker  Fee  with  an  Independent 
Broker  Fee.  The  same  charge  of  $.02  per 
contract  side  will  be  imposed  on 
Independent  brokers  only. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
8eIf-reg\ilatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 


'  See  Securities  Exchange  Act  Release  No.  25927. 
July  20, 1988,  53  FR  28305. 


IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forih  in  Sections  (A).  (B).  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

Stock  Execution  Fee 

This  fee  was  described  in  SR-PSE-88- 
11  as  follows: 

"Stock  Execution  Fee — A  charge  on 
Stock  executions  of  $.001  (Vio  cent)  per 
share  is  proposed.  The  charge  for  block 
trades  of  50,000  or  more  shares  would  be 
capped  at  $50.00.  Trades  executed  on 
the  PSE  would  be  exempt  from  this 
charge." 

The  proposed  amendment  to  the  stock 
execution  fee  is  a  flat  $1,000  monthly 
charge  to  firms  that  offer  an  agency 
stock  execution  service.  Total  revenue 
per  month  to  the  Exchange  is  expected 
to  be  $12,000,  approximately  the  same  as 
generated  by  the  current  fee. 

The  PSE  currently  receives  no  revenue 
from  stock  trades  originating  on  its 
options  floors,  but  executed  away  from 
its  equities  floors.  Based  on  a  survey 
conducted  earlier  this  year,  these  types 
of  equities  trades  account  for 
approximately  80%  of  all  equities  trades 
originated  on  the  options  floor,  or 
between  4  and  6  million  sheires  per 
week.  Firms  that  provide  stock 
execution  services  utilize  the  facilities  of 
the  PSE,  but  are  not  charged  fees  that 
cover  the  associated  costs  to  the  PSE. 

The  Options  Committee,  which  was 
established  for  the  purpose  of  reviewing 
the  fee  structiu-e  of  Options  operations, 
(and  which  is  described  in  SR-PSE-88- 
11).  continued  to  review  the  stock 
execution  fee  subsequent  to  the  filing  of 
SR-PSE-«8-ll  with  the  SEC.  In  addition, 
the  PSE  held  meetings  between  Board 
members  and  PSE  staff  to  review  the 
substance  of  the  fee.  The  Options 
Committee,  which  had  extensive  input 
from  floor  members  in  its  review  of  the 
fees,  preferred  a  different  and  simpler 
method  of  assessing  the  fee  to  obtain  the 
same  objective,  and  recommended  this 
amendment. 

Independent  Broker  Fee 

The  PSE  wishes  to  amend  the  fee 
previously  proposed  to  SR-PSE-88-11  so 
that  the  Floor  Broker  Fee  of  $.02  per 
contract  side  would  be  imposed  on 
Independnet  brokers  only. 

The  Floor  Broker  Fee  was  described 
in  SR-PSE-88-11  as  follows:  "Floor 
Broker  Fee:  It  is  proposed  to  implement 
a  $.02  per  contract  side  charge  on  all 
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floor  broker  executions,  where  the 
executing  broker  is  not  an  employee  or  a 
member  of  the  firm  originating  the 
order." 

At  the  time  of  filing  SR-PSE-68-11. 
this  charge  was  intended  to  be  imposed 
on  two  types  of  floor  brokers: 
Institutional  brokers,  and  Independent 
floor  brokers.  There  were,  however, 
distinct  and  separate  reasons  for 
imposing  the  charge  on  the  two  types  of 
floor  brokers. 

Independent  floor  brokers  are 
individual  members  who  are  not 
affiliated  with  any  member  firm,  and 
who  conduct  a  majority  of  their  business 
as  a  floor  broker.  The  Independent 
brokers  pay  only  their  membership  dues 
to  the  PSE.  No  other  charges  are 
imposed  on  them,  yet  they  are  provided 
widi  services  by  the  PSE.  PSE  reasoned 
that,  since  these  brokers  pay  only  the 
minimum  diarges,  a  $.02  per  contract 
side  charge  would  reflect  a  more 
equitable  consideration  for  the  services 
utilized  by  them. 

Institutional  floor  brokers  are  floor 
brokers  diat  do  retail,  correspondence 
retail,  and  institutional  business. 
Aldiough  these  brokers  ciurently  pay 
more  charges  than  the  Independent  floor 
brokers,  they  receive  significantly  more 
service  for  the  PSE.  The  PSE  believed 
that  the  $.02  contract  side  charge  would 
more  accurately  reflect  the  additional 
services  provided  to  the  Institutional 
floor  brokers. 

As  a  result  of  continued  discussions 
between  the  Options  Committee,  Board 
members,  and  PSE  staff,  and  the  fact 
that  there  are  distinct  differences 
between  the  two  types  of  floor  brokers, 
and  distinct  reasons  for  charging  the  fee, 
the  PSE  decided  that  it  was  better  to 
separate  the  charges.  The  PSE  has  not 
yet  decided  whether  it  will  seek  SEC 
approval  of  the  Institutional  broker  fee. 
Review  of  this  fee  is  continuing,  with  the 
Options  Committee  meeting  frequently 
to  assess  the  changes  that  are  being 
made.  In  the  event  the  Exchange  decides 
to  impose  an  Institutional  broker  fee,  it 
must  seek  prior  approval  from  the  SEC. 

In  summary,  the  Floor  Broker  Fee 
would  be  amended  so  that  it  would  be 
imposed  on  Independent  floor  brokers 
only.  It  would  be  called  the  Independent 
Broker  Fee. 

The  PSE  believes  these  amendments 
will  result  in  a  fairer  and  more  equitable 
allocation  of  fees.  The  Exchange 
believes  the  proposed  amendments  are 
consistent  with  Section  6(b)(4]  of  the 
Act  in  that  they  provide  an  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  the  members  using 
the  facilities  of  the  PSE.  In  addition,  the 
PSE  believes  the  proposed  amendments 
are  consistent  with  section  6(b)(5)  of  the 


Act  because  they  should  enable  the  PSE 
to  enhance  its  ability  to  faciUtate 
transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PSE  does  not  believe  that  the 
proposed  amendments  impose  a  burden 
on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  proposed  amendments  are  the 
result  of  recommendations  of  Board  and 
Options  members  following  their  review 
of  the  substance  of  the  fees. 

m.  Commission  Findings  and  Timing  for 
Commission  Action 

Hie  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder  because  it  establishes 
a  due,  fee,  or  other  charge  imposed  by 
the  Exchange.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  siunmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  pubUc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No.  SR- 
PSE-88-16  and  nhnnld  be  submitted  by 
September  14, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 


Dated:  August  17. 19B8. 
Shiriey  E.  HoUis. 
Assistant  Secretary. 
[FR  Doc  88-19159  Filed  8-23-68;  8:45  am] 
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[Releass  No.  3S-246M] 

Filings  Under  th«  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

August  18, 1988 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(8)  and/or  declaration(s]  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s]  and/or  declaration(8)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  12. 1988  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevent  appUcant(s]  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  care  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s]  and/ 
or  declaration[8)  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Columbia  Gas  System,  Inc.,  et  al.  (70- 
7106) 

The  Columbia  Gas  System,  Inc. 
("Columbia"),  20  Montchanin  Road, 
Wilmington,  Delaware  19807,  a 
registered  holding  company,  and  its 
subsidiary  company,  Columbia  Gas 
Transmission  Corporation 
('Transmission"),  1700  MaCorkle 
Avenue  SE.,  Charleston,  West  Virginia 
25314,  have  filed  a  post-effective 
amendment  to  their  application- 
declaration,  as  amended,  pursuant  to 
sections  6(a).  7, 9(a),  10  and  12(b)  of  the 
Act  and  Rule  45  thereimder. 

By  prior  orders  in  this  proceeding, 
dated  lune  7. 1985  (HCAR  No.  23724), 
August  30, 1985  (HCAR  No.  23813), 


December  24, 1986  (HCAR  No.  24279). 
and  September  25, 1987  (HCAR  No. 
24466],  Transmission  was  autiiorized  (1) 
to  finance  its  gas  inventory  through 
April  30. 1989  through  the  issuance  to 
Columbia  of  up  to  $400  million  pursuant 
to  a  secured  note  ("Inventory  Facility"); 
(2)  to  issue  and  sell  to  Columbia, 
through  December  31. 1988.  up  to  $350 
million  of  two  series  of  first  mortgage 
bonds  (Series  A  and  long-term  Series  D 
("Bond  Program");  (3)  to  engage  through 
December  31. 1988  in  a  prepayment 
program  of  its  installment  notes  held  by 
Columbia  ("Prepayment  Program"),  and; 
(4)  to  sell  interests  in  the  proceeds  of 
production  of  up  to  $350  million  from 
certain  proved  reserves  to  a  syndicate  of 
commercial  banks  ("Loan  Facility"). 

Transmission  now  proposes  to 
terminate  the  Loan  Facility  and  to 
continue  the  Inventory  Facility  through 
April  30. 1990.  Under  the  Inventory 
Facility,  Columbia  will  lend  and 
Transmission  will  borrow,  from  time  to 
tune,  up  to  $400  million  pursuant  to  an 
Inventory  Financing  Agreement  and  a 
Security  Agreement,  each  dated  June  19, 
1985,  as  amended. 

Pursuant  to  its  Bond  Program, 
Transmission  also  proposes  to  issue  and 
sell,  and  Colimibia  proposes  to  acquire, 
two  series  of  first  mortgage  bonds 
("Mortgage  Bonds")  aggregating  up  to 
$450  million  through  December  31, 1989. 
The  initial  sale  of  up  to  $450  million  of 
bonds  will  be  the  Series  A  Bonds,  and 
subsequently  a  portion  will  be 
converted  to  long-term  Series  E  Bonds. 
The  mix  of  Series  A  and  Series  E  Bonds 
will  be  based  on  the  nature  of 
Tk-ansmission's  needs,  but  in  no  event 
will  the  aggregate  exceed  $450  million 
outstanding  at  any  one  time. 

The  Mortgage  Bonds  will  bear  interest 
which  is  equivalent  to  the  last  long-term 
debt  issuance  by  Columbia  preceding 
the  issuance  of  the  Mortgate  Bonds. 
Interest  will  be  paid  quarterly  for  the 
Serie  A  Bonds  and  semi-annually  for  the 
Series  E  Bonds.  The  Series  A  Bonds  will 
be  repaid  no  later  than  December  31, 
1989.  The  Series  E  Bonds  will  be  dated 
the  date  of  their  issuance,  and  be  repaid 
in  equal  annual  installments  not  to 
exceed  25  years.  The  Mortgage  Bonds 
will  be  secured  by  a  perfected  first 
security  interest  in  all  of  Transmission's 
property  with  certain  limited  exceptions, 
and  subject  to  certain  permitted 
encumbrances. 

Transmission  also  proposes  to 
continue  its  Perpayment  Program 
through  December  31, 1989.  Certain 
installment  promissory  notes  authorized 
to  be  issed  by  Transmission  to  Columbia 
(HCAR  No.  23468.  November  6. 1984) 
may  be  prepaid  to  Columbia  by 
Transmission,  and  will  be  those  bearing 


the  highest  interest  rate  outstanding  at 
the  time  of  each  prepayment  Interest  on 
such  indebtedness  will  cease  upon 
prepayment  and  recommence  upon 
reinstatement.  As  such  funds  are 
thereafter  required  for  capital 
expenditures  and  other  corporate 
purposes  it  is  proposed  that  advances  be 
made  on  open  account  to  Transmission 
by  Columbia  in  such  aggregate  amounts 
not  to  exceed  the  amount  of  long-term 
indebtendness  previously  prepaid.  The 
open  account  advances  will  bear 
interest  at  the  same  rate  or  rates  as 
borne  by  the  equivalent  principal 
amounts  of  long-term  indebtedness 
previously  prepaid  by  Transmission,  but 
from  the  lowest  rate  payable  on  the 
indebtedness  prepaid  to  the  highest 
rate. 

Eastern  Utilities  Associates,  et  al.  (70- 
7287} 

Eastern  Utilities  Associates  ("EUA"), 
P.O.  Box  2333,  Boston,  Massachusetts 
02107,  a  registered  holding  company, 
and  EUA  Cogenex  Corporation  ("EUA 
Cogenex"),  P.O.  Box  2333,  Boston, 
Massachusetts  02107,  its  wholly  owned 
subsidiary,  have  filed  a  post-effective 
amendment  to  EUA's  application- 
declaration  pursuant  to  sections  6(a),  7, 
9(a),  10  and  12  and  13  of  the  Act  and 
rules  45(a),  87,  90  and  91  thereunder. 

By  order  dated  April  26. 1988  (HCAR 
No.  24628)  ("April  1988  Order").  EUA 
was  authorized  to  make  capital 
contributions  and/ or  short-term  loans  to 
EUA  Cogenex  in  an  aggregate  amount 
not  to  exceed  $15  million  and  to  effect 
short-term  borrowings  not  to  exceed 
$13.5  million  under  its  existing  credit 
lines  to  fund  such  loans  and/or  capital 
contributions  and  EUA  Cogenex  was 
authorized  to  effect  short-term 
borrowings  from  lending  institutions 
under  EUA's  existing  credit  lines  in  an 
aggregate  amount  not  to  exceed  $15 
million. 

EUA  proposes  and  requests 
authorization  to  guaranty  the  obligations 
of  EUA  Cogenex  with  respect  to  short- 
term  borrowings  effected  by  EUA 
Cogenex  under  EUA's  existing  credit 
lines  in  accordance  with  the  April  1988 
Order.  EUA  also  proposes  and  requests 
authorization  to  guaranty  obligations  of 
EUA  Cogenex  incurred  in  connection 
with  financing  and  refinancing  the 
machinery  and  equipment  which  EUA 
Cogenex  uses  to  provide  energy  services 
to  customers. 

Eastern  Utilities  Associates,  et  al.  (70- 
7486) 

Eastern  Utilities  Associates  ("EUA"), 
P.O.  Box  2333,  Boston,  Massachusetts 
02017,  a  registered  holding  company, 
and  its  wholly  owned  electric  utility 


subsidiary,  EUA  Power  Corporation 
("EUA  Power"),  One  Eagle  Square.  P.O. 
Box  709,  Concord,  New  Hampshire 
03002-0709  have  filed  a  post-effective 
amendment  to  their  application- 
declaration  pursuant  to  sections  8(a), 
6(b),  7,  9(a),  10  and  12(c)  of  the  Act  and 
rules  42.  43  and  50(a)(5]  promulgated 
thereunder. 

By  Memorandum  Opinion  and  Order 
dated  May  12. 1988  (HCAR  No.  24641) 
EUA  Power  was  authorized,  in  relevant 
part,  through  May  14, 1989.  to  (a) 
exchange  up  to  $180  million  of  17-V2% 
Series  A  Secured  Notes  for  up  to  $180 
million  of  17-%%  Series  B  Secured 
Notes  ("Series  B  Notes")  and  up  to 
180,000  Contingent  Interest  Certificates, 
and  (b)  issue  17-y2%  Series  C  Notes 
("Series  C  Notes")  to  Series  B  and  Series 
C  Noteholders  in  lieu  of  cash  interest 
payments  on  the  Series  B  and  Series  C 
Notes  for  May  15, 1988  and  November 
15, 1988. 

As  of  July  13. 1988.  $174,650,000 
principal  amount  of  Series  A  Notes  has 
been  exchanged  for  Series  B  Notes  and 
CICs  representing  97%  of  the  $180 
million  principal  amount  of  Series  A 
Notes  outstanding  at  May  12. 1988.  In 
order  to  obtain  the  participation  of 
several  Series  A  Noteholders  in  the 
exchange  transaction,  EUA  and  EUA 
Power  entered  into  an  agreement 
("Agreement"),  subject  to  Commission 
authorization,  to  be  put  into  effect  no 
later  than  November  15, 1988.  with  each 
exchanging  Series  A  Noteholder  and 
each  subsequent  holder  of  a  Series  B 
Note,  a  Series  C  Note  or  a  CIC. 

EUA  and  EUA  Power  now  seek 
authorization  to  effectuate  the  terms  and 
conditions  of  the  Agreement,  which  are 
as  follows:  with  respect  to  (1)  any 
voluntary  sale  by  EUA  Power  of  all  or 
any  portion  of  its  ownership  interest  in 
the  Seabrook  Nuclear  Power  Project 
("Seabrook")  •  Unit  No.  1,  as  specified, 
or  (2)  any  sale  by  EUA  of  all  or  any 
portion  of  its  equity  investment  in  EUA 
Power,  no  such  proposed  sale  or 
disposition  shall  be  consummated 
widiout  (a)  30  days  notice  to  the 
registered  holders  of  Series  B  Notes,  of 
Series  C  Notes,  and  of  CICs,  and  (b)  the 
written  consent  of  (i)  the  holders  of  at 
least  90%  in  aggregate  principal  amoimt 
of  Series  B  Notes  and  Series  C  Notes 
outstanding  and  (ii)  the  holders  of  CICs 
representing  at  least  90%  of  the 
aggregate  number  of  Coupons 
represented  by  all  CICs  at  the  time 
outstanding.  Additionally,  EUA  Power's 


'  Seabrook  is  a  nuclear-fue'.ed  electric  generating 
plant  located  in  Seabrook.  New  Hampshire, 
consisting  of  two  nuclear  reactors  ("Unit  No.  1"  and 
■•Unit  No.  2-). 
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failure  to  pay  within  30  days  after  it  is 
due,  its  share  of  Seabrook  costs  shall 
have  the  effect  of  a  default  under  EUA 
Power's  Indenture  of  Mortgage  dated  as 
of  November  15, 1986  as  supplemented 
and  modified  ("Indenture"). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shiriey  E.  HoUis, 
Assistant  Secretary. 

[FR  Doc.  88-19160  Filed  8-23-88;  B:4S  am] 
BNJJNO  CODE  SOW-OI-H 


[fteton*  No.  34-26006;  FNa  Na  SR-PHLX- 
86-26] 

Self-Reguiatory  Organization^  HIing 
of  Propoaed  Rule  Change  by  ttie 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Size  of  the  Unit  of 
Trading  of  Brttiah  Pound  Foreign  . 
Currency  Optiona  Contracts 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  August  12, 1988  the 
Philadelphia  Stock  Exchange,  Inc.  filed 
with  the  Seciuities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  n  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  tlie  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  proposes  to 
increase  the  unit  of  trading  respecting 
British  pound  foreign  currency  options 
contracts  listed  and  eligible  for  trading 
on  the  PHLX  from  12,500  pounds  to 
31,250  pounds  pursuant  to  PHLX  Rules 
1013  (Unit  of  Trading)  and  1012(c) 
(Series  of  Options  Open  for  Trading). » 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
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■  PHLX  Rule*  1013  states  that  the  unit  of  trading 
in  each  series  of  options  dealt  in  on  the  Exchange 
shall  be  the  unit  of  trading  established  for  that 
series  by  the  rules  of  the  Options  Clearing 
Corporation  ("OCC).  Art  XV,  Sec.  1(g)  of  the  OCC 
By-Laws  states  that  the  unit  of  trading  of  foreign 
currency  options  is  to  be  specified  by  the  exchange 
on  which  such  optiona  are  traded. 


rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  increase  the  size  of  the  unit 
of  trading  of  British  pound  foreign 
currency  options  contracts  from  12,500 
to  31,250  poimds.  Since  the  initiation  of 
trading  of  British  pound  options  in 
December  1982,  a  number  of  market 
participants  and  the  PHLX  Upstairs 
Advisory  Committee  have  maintained 
that  the  unit  of  trading  of  the  British 
pound  options  contracts  was  too  small. 
RecenUy,  these  concerns  have  been 
renewed,  prompted  by  the  change  in 
size  of  the  Chicago  Mercantile 
Exchange's  ("CME")  British  pound 
futures  contract  from  25,000  pounds  to 
62,500  pounds. 

Since  the  initiation  of  trading  in  PHLX 
foreign  currency  options,  the  Exchange 
has  endeavored  to  maintain  units  of 
trading  in  its  foreign  currency  options 
contracts  at  one  half  the  size  of  the 
corresponding  futures  contracts  traded 
on  the  CME  and  the  Philadelphia  Board 
of  Trade  ("PBOT").  The  PHLX  proposes 
to  maintain  the  half-size  ratio 
relationship  between  its  British  poimd 
options  contract  and  the  British  pound 
futures  contracts  traded  on  the  CME  and 
the  PBOT.  In  doing  so,  the  PHLX  hopes 
to  maintain  and  enhance  Uquidity  in  its 
foreign  currency  options  market  by 
facilitating  arbitrage,  spread  and  other 
hedging  opportunities  between  the 
foreign  currency  options,  futures  and 
inter-bank  markets.  Currentiy,  the 
British  pound  options  contract  is  the 
smallest  PHLX  options  contract,  as 
measured  by  the  dollar  amoimt  of  the 
underlying  foreign  currency.  The 
increase  in  the  size  of  the  unit  of  trading 
in  the  British  pound  contract  will  bring  it 
into  a  dollar  range  comparable  to  other 
foreign  currency  options  contracts 
traded  on  the  PHLX.  In  this  regard,  a 
British  pound  foreign  currency  options 
contract  of  31,250  potmds,  at  current 
exchange  rates,  represents  a  dollar 
value  of  $53,171.87  U.S.,  whereas  the 
comparable  ECU  contract  dollar  value, 
for  example,  is  $68,800.00  U.S.,  the 
Japanese  yen  contract  dollar  value  is 
$46,706.25  U.S.,  the  Canadian  dollar 
contract  value  is  $41,485.00  U.S.,  and  the 
Australian  dollar  contract  value  is 
$40,160.00  U.S. 


Pursuant  to  PHLX  Rule  1012(a)(ii)  the 
Exchange  proposes  to  initiate  trading 
and  open  British  pound  foreign  currency 
options  series  with  units  of  trading  of 
31,250  British  pounds  in  puts  and  calls 
with  both  American  and  European  style 
expirations  commencing  on  September 
18, 1988.  In  order  to  prevent  investor 
confusion,  the  PHLX  proposes  not  to 
continue  to  add  British  pound  foreign 
currency  options  series  with  units  of 
trading  of  12,500  pounds  after  the 
September  1988  expiration.  The  PHLX 
proposes  to  continue  to  trade  open  and 
outstanding  British  pound  foreign 
currency  options  series  with  units  of 
trading  of  12,500  pounds  until  their 
expiration  in  June  1989. 

The  PHLX  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)(5) 
of  the  Act  in  that  it  is  designed  to 
facilitate  transactions  in  British  pound 
foreign  currency  options  contracts. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Sti%et  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 


with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubHc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  within  21  days  after  the 
date  of  this  publication. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.* 

Dated:  August  18, 1988. 
Shiriey  E.  Hollis. 
Assistant  Secretary. 
[FR  Doc.  88-19214  Filed  8-23-88;  8:45  am] 

MLUNQ  COOE  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  IX  Advisory  Council,  Phoenix, 
AZ;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Coimcil,  located  in  the  geographical  area 
of  Phoenix,  will  hold  a  public  meeting  at 
10:00  a.m.  on  Tuesday,  September  20, 
1988,  at  the  SBA  Phoenix  District  Office, 
First  Floor  Conference  Room.  2005  N. 
Central  Avenue,  Phoenix,  Arizona,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
lames  P.  Guyer,  District  Director,  U.S. 
Small  Business  Administration,  2005  N. 
Central  Avenue,  Fifth  Floor,  Phoenix, 
Arizona,  85004,  (602)  261-3732. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
August  18, 1988. 
[FR  Doc.  88-19169  Filed  8-23-88;  8:45  am] 

MLUNQ  COOE  MOS-OI-M 


Region  X  Advisory  Council,  Spolcane, 
WA;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  X  Advisory 
Council,  located  in  the  geographical  area 
of  Spokane,  will  hold  a  pubUc  meeting  at 
9:30  a.m.  on  Thursday,  September  22, 
1988,  at  the  U.S.  Courthouse  Building, 
Room  485,  West  920  Riverside  Avenue, 


*  17  CFR  200.3a-^a)(12)  (1986). 


Spokane,  Washington  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Robert  D.  Wiebe,  District  Director,  U.S. 
Small  Business  Administration,  Room 
651,  U.S.  Courthouse  Building,  Post 
Office  Box  2167,  Spokane,  Washington, 
99210,  (509)  456-3781. 
lean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
August  18, 1988. 
[FR  Doc.  88-19170  Filed  8-23-88;  8:45  am) 

MLUNQ  COOE  MSS-OI-M 


DEPARTMENT  OF  STATE 

[Public  Notic*  CM-8/12091 

Shipping  Coordinating  Committee; 
Meeting 

The  Shipping  Coordinating  Committee 
(SHC)  will  conduct  an  open  meeting  at 
10:00  a.m.  on  October  13, 1988  in  Room 
1205,  U.S.  Department  of  State,  2201  C 
Street  NW.,  Washington,  DC  20520. 

The  purpose  of  the  meeting  is  to 
discuss  preparations  for  the  Review 
Conference  on  the  United  Nations 
Convention  on  a  Code  of  Conduct  for 
Liner  Conferences,  which  is  scheduled 
for  October  31 -November  18, 1988  in 
Geneva.  Article  52  of  the  Code  calls  for 
a  Review  Conference  to  be  convened  for 
five  years  from  the  date  the  Convention 
comes  into  force  to  examine 
implementation  of  the  Code  and  to 
consider  amendments. 

In  peirticular,  the  SHC  will  review 
development  of  U.S.  positions 
concerning,  inter  alia,  the  following 
issues: 

— Voting  Rights  for  Nonsignatories 
— ^The  Effects  of  Containerization  on 

Code  Provisions 
— Scope  of  the  Convention 
— Reservations  to  the  Convention 
— Implementation 
— ^Regulation  of  Non-Conference 

Shipping 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 
Interested  persons  may  seek  information 
by  contacting  Mr.  Peter  R.  Keller  or 
Stephen  M.  Miller,  Office  of  Maritime 
and  Land  Transport  Department  of 
State,  Washington,  DC  20420.  tel:  (202) 
647-6961. 

Date:  August  10, 1988. 
Peter  R.  Keller, 

Secretary,  Shipping  Coordinating  Committee. 
[FR  Doc.  88-19138  Filed  8-23-88;  8:45  am] 

MLUNQ  COOE  471<M>7-M 


[Public  Notic*  CM-811208 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Life  at  Sea, 
Worldng  Group  on  Stability  and  Load 
Lines  and  on  Fishing  Vessels  Safety; 
Meeting 

The  Working  Group  on  Stability  and 
Load  Lines  and  on  Fishing  Vessels 
Safety  of  the  Subcommittee  on  Safety  of 
Life  at  Sea  (SOLAS)  will  conduct  an 
open  meeting  on  September  9, 1988  at 
9:00  a.m.  in  Room  1103  at  Coast  Guard 
Headquarter,  2100  Second  Street  SW., 
Washington,  DC.  Members  of  the  public 
may  attend  this  meeting  up  to  the 
seating  capacity  of  the  room. 

The  purpose  of  this  Working  Group 
meeting  is  to  discuss  the  results  and 
activities  of  the  33rd  Session  of  the 
International  Maritime  Organization 
(IMO)  Subcommittee  on  Stability  and 
Load  Lines  and  on  Fishing  Vessels 
Safety  (SLF),  held  )uly  4  to  8, 1988,  and 
to  prepare  for  the  34th  Session  of  IMO 
SLF,  which  is  scheduled  for  July  3  to  7, 
1989.  Items  of  discussion  will  include  the 
following:  Subdivision  and  damage 
stability  of  dry  cargo  ships,  including 
Ro-Ro  ships;  intact  stability;  subdivision 
and  stability  requirements  for  MODUs; 
flooding  protection  and  residual  stability 
standards  for  passenger  ships;  survival 
capabilities  of  ships  carrying  chemicals 
and  liquefied  gases  in  bulk;  loan  lines 
and  stability  for  timber  deck  cargo 
ships;  basic  principles  for  future 
revisions  to  the  1966  Load  Line 
Convention;  safety  of  fishing  vessels, 
including  discussions  on  external  forces 
caused  by  fishing  gear  and  development 
of  protocol  to  the  1977  Torremolinos 
Convention;  the  Work  Program  of  SLF 
34;  and  review  of  reporting  requirements 
on  Codes  and  Assembly  resolutions 
related  to  the  work  of  the  Subcommittee. 

For  further  information  contact  Mr. 
Spencer  or  Mr.  Cojeen  at  (202)  267-2988, 
U.S.  Coast  Guard  Headquarters  (G- 
MTH-3/13),  2100  Second  Street  SW.. 
Washington,  DC  20593-0001. 

Date:  August  9, 1988. 
Peter  R.  Keller, 

Executive  Secretary,  Shipping  Coordinating 

Committee. 

[FR  Doc.  88-19139  Filed  8-23-88;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  August  18, 1988. 
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The  Department  of  the  Treasury  has 
submitted  the  followring  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submi8sion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Offlcer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15di  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0142. 

Form  Number  2220 

Type  of  Review:  Revision. 

Title:  Underpayment  of  Estimated  Tax 
by  Corporations. 

Description:  Form  2220  is  used  by 
corporations  to  determne  whether 
they  are  subject  to  the  penalty  for 
underpayment  of  estimated  tax  and,  if 
so,  the  amount  of  the  penalty.  The  IRS 
uses  Form  2220  to  determine  if  the 
penalty  was  correctly  computed. 

Respondents:  Businesses  or  other  for- 
profit  Small  Businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
70OfiO0. 

Estimated  Burden  Hours  Per  Response: 
52  minutes. 

Frequency  of  Response:  On  occasion. 


Estimated  Total  Reporting  Burden: 
612,045  hours. 

OMB  Number  1027. 

Form  Number  1120-PC. 

Type  of  Review:  Revision. 

Title:  U.S.  Property  and  Casualty 
Insurance  Company  Income  Tax 
Return. 

Description:  Property  and  casualty 
insurance  companies  are  required  to 
file  an  annual  return  of  income  and 
pay  the  tax  due.  The  data  is  used  to 
insure  that  companies  have  correctly 
reported  income  and  paid  the  correct 
tax. 

Respondents:  Businesses  and  other  for- 
profit. 

Estimated  Number  of  Respondents: 
7,500 

Estimated  Burden  Hours  Per  Response: 
20  hours  and  24  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
153,012  hours. 

Clearance  Officer  Garrick  Shear,  (202) 
535-4297.  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue 
NW..  Washmgton.  DC  20224 

OMB  Reviewer  Milo  Sunderhauf.  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3001,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lou  K.  Holland. 

Departmental  Reports  Management  Officer. 

(FR  Doc  88-19198  Filed  8-23-88;  a45  amj 

BOUNQ  COOE  ttW-2S-M 


internal  Revenue  Service 

Appomtment  of  MemlMrs  of  the  Legal 
DMalon  to  the  Performance  Review 
Board,  intamai  Revenue  Service 

As  Chief  Counsel  of  the  Internal 
Revenue  Service,  under  the  authority 
delegated  to  me  by  the  General  Counsel 
of  the  Department  of  the  Treasury  by 
General  Counsel  Order  No.  21  (Rev.  4), 
and  pursuant  to  the  Civil  service  Reform 
Act,  I  hereby  appoint  the  follo*ving 
persons  to  the  Legal  Division 
Performance  Review  Board,  Internal 
Revenue  Service  Panel: 

1.  Chairperson.  Peter  K.  Scott.  Deputy 
Chief  Counsel; 

2.  leanne  S.  Archibald.  Deputy  Chief 
Counsel; 

3.  Richard  J.  Miheldc.  Associate  Chief 
Counsel  (Finance  &  Management); 

4.  James  ].  Keightley,  Associate  Chief 
Counsel  (Litigation); 

5.  Agadia  L.  Vorsanger,  Regional 
Counsel,  North  Atlantic  Region; 

6.  Denis  ].  Conlon.  Regional  Counsel 
Midwest  Region. 

This  publicatifm  is  required  by  5 
U.S.C.  4314(c)(4). 

Date:  Au^st  5. 196a 
WilUun  F.  Nabon. 
ChiefCouneeL 
[FR  Doc  88-19188  Filed  8-23-88;  8:45  am) 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  63,  No.  164 

August  24.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pul}lished 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L  94-409)  5   U.S.C.   552l){e)(3). 


COMMOOITV  FUTURES  TRADINO 
COMMISSION 

TIME  AND  date:  11:00  a.m.,  Friday, 
September  2, 1988. 

place:  2033  K  St..  NW.,  Washington. 
DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb 

Secretary  of  the  Commission. 

(FR  Doc.  88-19264  Filed  8-22-88: 11:30  am] 

BILUNQ  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m.,  Friday, 
September  9, 1988. 

place:  2033  K  St.,  NfW.,  Washington, 
DC,  8th  Floor  Hearing  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  88-19265  Filed  8-22-88;  11:30  am] 

HLUNG  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m.,  Friday, 
September  16. 1988. 

place:  2033  K  St..  NW..  Washington. 
DC.  8th  Floor  Hearing  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb 

Secretary  of  the  Commission. 

[FR  Doc.  88-19266  Filed  8-22-88: 11:30  am] 

BILUNG  CODE  63S1-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m.,  Friday, 
September  23. 1988. 

PLACE:  2033  K  St.,  NW.,  Washington. 
DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb 

Secretary  of  the  Commission. 

[FR  Doc.  88-19267  Filed  8-22-«8;  11:30  am] 

BILLING  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
September  30, 1988. 

place:  2033  K  St.,  NW.,  Washington. 
DC,  8th  Floor  Hearing  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb 

Secretary  of  the  Commission. 

[FR  Doc.  88-19268  Filed  8-22-88;  11:30  am] 

BILUNG  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  53  FR  29305. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  10:00  a.m..  August  25, 1988. 

CHANGE  IN  THE  AGENDA: 


The  Commodity  Futures  Trading 
Commission  has  added  to  the  open 
meeting  the  following  two  items: 

— Proposed  amendments  to  the  Commodity 
Exchange  Act  in  connection  with 
international  information-sharing. 

— Status  of  the  implementation  of  the  foreign 
options  rules  and  other  pending 
regulatory  international  matters. 

CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb,  Secretary 
of  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  88-19285  Filed  8-22-88;  11:30  am] 

BILLmO  CODE  S3S1-01-M 

NATIONAL  TRANSPORTATION  SAFETY 

BOARD 

TIME  AND  date:  9:30  a.m.  Tuesday, 

August  30. 1988. 

place:  Board  Room,  Eighth  Floor,  800 

Independence  Avenue  SW., 

Washington.  DC  20594. 

STATUS:  The  first  three  items  are  open  to 

the  public.  The  last  two  items  are  closed 

under  Exemptions  2  and  6  of  the 

Government  in  Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

1.  Hazardous  Materials  Accident  Report: 

Butadiene  Release  at  CSX  Terminal 
Junction  Interchange  Yard,  New  Orleans, 
Louisiana,  September  8, 1987. 

2.  Marine  Accident  Report  Capsizing  and 

Sinking  of  the  U.S.  Fishing  Vessel  UYAK 
n  in  the  Gulf  of  Alaska.  Kodiak  Island, 
Alaska,  November  5, 1987. 

3.  NTSB's  Combined  Reply  to  FAA's 

Response  to  Safety  Recommendations 
A-87-40,  -41  and  -42  (Mail  Controls  88- 
359.  87-861,  and  87-1380]. 

4.  Discussion  of: 

a.  Establishment  of  an  additional  "satellite 
Held  office"  in  Florida;  and 

b.  Monetary  Award  for  Senior  Executive 
Service  personnel. 

FOR  MORE  INFORMATION  CONTACT  Bea 

Hardesty  (202)  382-6525. 

August  19, 1988. 

Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  88-19223  Filed  8-22-88;  9:52  am] 

BILUNO  CODE  7S33-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  coaections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  correctiorw  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMEMTAL  PROTECTION 
AGENCY 

40  CFR  Parts  156  and  170 

{Docket  No.  OPP-300164;  FRL  3314-4] 

Worker  Protection  Standards  for 
Agricultural  Pesticides 

Correction 

In  proposed  rule  document  88-15416 
beginning  on  page  25970  in  the  issue  of 
Friday,  July  8, 1988.  make  the  following 
corrections: 

1.  On  page  25976,  in  the  first  column, 
in  the  second  line,  "proposal"  should 
read  "proposed";  and  in  the  eighth  line, 
"is  the"  should  read  "in  this". 

2.  On  page  25978,  in  the  third  column, 
in  die  second  complete  paragraph,  in  the 
13di  line.  "§  170.79b)(l)"  should  read 

"5 170.7(b)(1)". 

3.  On  page  25979,  In  the  second 
column,  in  the  first  complete  paragraph, 
in  the  15th  line,  insert  a  comma  after  the 
word  "necessary". 

4.  On  page  25986,  in  the  third  column, 
in  the  third  complete  paragraph,  in  the 
11th  line,  tifter  the  word  "exposure" 
insert  "could". 

5.  On  page  26007,  in  the  second 
column,  in  the  second  line,  "Association 
ofjoumaf  should  read  "Association 
foumar. 

S  170.1    [Corrwted] 

6.  On  page  26012,  in  the  second 
column,  in  9  170.1(b)(3],  in  the  second 
line,  "prorection"  should  read 
"protection". 

enxmocooc  isos-ovo 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-44514;  FRL-3422-8] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

Correction 

In  notice  dociunent  88-17247  beginning 
on  page  28909  in  the  issue  of  Monday. 
August  1. 1988,  make  the  following 
correction: 

On  page  28909,  in  the  third  column, 
under  SUPPI^MENTARY  INFORMATION,  in 
the  second  line,  after  "4(d)",  remove  the 
letter  "n". 

BIUMQ  CODE  150»O14> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  83C-0129] 

Color  Addttlves;  Denial  of  Petition  for 
Listing  of  D&C  Red  No.  19  for  Use  m 
Externally  Applied  Drugs  and 
Cosmetics 

Correction 

In  notice  document  88-16042  beginning 
on  page  26881  in  the  issue  of  Friday,  July 
15, 1988,  make  the  following  correction: 

On  page  26882,  in  the  first  column,  in 
the  first  complete  paragraph,  in  the 
fourth  line,  after  "Inc."  insert  "(now  the 
Cosmetic  Toiletry  and  Fragrance 
Association,  Inc.". 

BKlMaCOOE  150S41-0 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WUdlHe  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Technical 
Amendments  to  the  Sea  Otter 
Translocation  Regulations 

Correction 

In  proposed  rule  document  88-18668 
beginning  on  page  31722  in  the  issue  of 
Friday,  August  19, 1988,  make  the 
following  correction: 

On  page  31722,  in  the  first  column, 
under  "DATI".  in  the  second  line. 


"September  29, 1988"  should  read 
"August  29, 1988". 

BILUNO  CODE  1S064VO 

LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1607 

Governing  Bodies 

Correction 

In  rule  document  88-18351  beginning 
on  page  30678  in  the  issue  of  Monday, 
August  15, 1988,  make  the  following 
corrections: 

1.  On  page  30679,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  17th  line,  "from" 
should  read  "form". 

2.  On  the  same  page,  in  the  same 
column,  in  the  next  to  last  line, 
"commenter"  should  read  "comments". 

3.  On  the  same  page,  in  the  third 
colimm,  in  the  second  paragraph,  in  the 
first  line,  "Pub.  L.  100-201"  should  read 
"Pub.  L  100-202". 

BILLINQ  CODE  150fr«1-D 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-400] 

Carolina  Povver  ft  Light  Co^  et  ai., 
Shearon  Harris  Nuclear  Power  Plant, 
Unit  1;  Environmental  Assessment  and 
Finding  of  No  Significant  impact 

Correction 

In  notice  document  88-18175  beginning 
on  page  30355  in  the  issue  of  Thursday, 
August  11. 1988.  make  the  following 
corrections: 

1.  On  page  30356.  in  the  first  column, 
in  the  ninth  line,  "to"  should  read  "or*. 

2.  On  the  same  page,  in  the  same 
column,  in  the  first  complete  paragraph, 
in  the  first  line  "to  the"  should  read  "to 
this". 

3.  On  the  same  page,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  14th  line,  "transportation"  was 
misspelled. 

4.  On  the  same  page,  in  the  third 
column,  in  paragraph  (3),  in  the  sixth 
line,  remove  "a". 

5.  On  the  same  page,  in  the  first 
column  under  Table  I.  in  the  third  line, 
"reasonable"  should  read  "reasonably". 
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6.  On  the  same  page,  in  the  third 
column  under  Table  I.  in  the  first 
complete  paragraph,  in  the  fifth  line. 
"30"  should  read  "33". 

7.  On  page  30357.  in  the  first  column, 
in  the  second  complete  paragraph,  imder 
Table  II.  in  the  sixth  line,  "in"  should 
read  "is". 

8.  On  the  same  page,  in  the  third 
column  under  Table  11,  in  the  fifth  line, 
"in"  should  read  "is". 

9.  On  page  30358.  in  the  first  column, 
in  the  last  line,  "ractors"  should  read 
"reactors". 

NLUNG  CODE  1S0&«1-D 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Articles 
Being  Considered  for  Possible  Duty 
Removal 

Correction 

In  notice  document  88-18424  beginning 
on  page  30920  in  the  issue  of  Tuesday, 
August  16, 1988,  make  the  following 
corrections: 

On  page  30921,  in  the  first  column,  in 
the  table  under  Plants,  Vegetable 
Materials,  Lacs,  etc.,  "1401.10.00"  should 
read  "1401.10.00*".  On  the  same  page,  in 
the  third  column,  in  the  table  under  vn. 
lute  and  Hard  Fibers,  "5305.19.00" 
should  read  "5305.19.00*". 

BHJJNG  CODE  ISOMII-D 


DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  103 

Proposed  Amendments  to  the  Banic 
Secrecy  Act  Regulations  Regarding 
Reporting  and  Recordiceeping 
Requirements  by  Casinos 

Correction 

In  proposed  rule  document  88-18630 
beginning  on  page  31370  in  the  issue  of 
Thursday,  August  18, 1988.  make  the 
following  corrections: 

1.  On  page  31371.  in  the  first  column, 
under  SUPPLEMENTARY  INFORMATION,  in 
the  17th  line,  "of  should  read  "on". 

2.  On  the  same  page,  in  the  third 
column,  in  the  fourth  line,  "cash 
totalling"  should  read  "cash  in 
totalling". 

3.  On  page  31373.  in  the  first  column, 
in  the  fourth  line,  "device"  should  read 
"advice";  and  in  the  eighth  line,  the  first 
"of  should  read  "or". 

4.  On  the  same  page,  in  the  same 
column,  in  the  last  paragraph,  in  the  15th 
line,  remove  "the". 

5.  On  the  same  page,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  18th  line,  "that"  should 
read  "what". 

6.0n  page  31374,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  fourth  line, 
"anticipated"  was  misspelled;  and  in  the 
eighth  line,  "individuals"  should  read 
"individual". 

§103^2    [Corrected] 

7.  On  page  31375.  in  the  first  column, 
in  S  103.22(a)(2){i){A).  "Purchase"  should 
read  "Purchases". 

8.  On  the  same  page,  in  the  second 
column,  in  S  103.22(a)(2)(iii)  introductory 
text,  in  the  fifth  line,  "totalling"  was 
misspelled. 


§  103.36    [Corrected] 

9.  On  page  31376,  in  the  first  column, 
in  §  103.36[b)(9)(iv)(B),  the  third  line 
should  read  "(b)(9);  and". 

10.  On  the  same  page,  in  the  same 
column,  in  §  103.36(b)(9)(iv){C).  in  the 
third  line,  the  language  beginning  with 
"the  casino"  through  the  end  of  the 
paragraph  should  appear  as  a  flush 
paragraph. 

11.  On  the  same  page,  in  the  second 
column,  in  S  103.36{b)(ll)(viii),  in  the 
eighth  line,  "ete."  should  read  "etc.". 

12.  On  the  same  page,  in  the  same 
column,  in  §  103.36(b](12).  in  the  12th 
line  "name  of  casino"  should  read 
"name  or  casino". 

§103.54    [Corrected] 

13.  On  the  same  page,  in  the  third 
column,  in  §  103.54{b)(l)(i).  in  the  third 
line,  add  a  comma  after  "currency". 

14.  On  page  31377.  in  the  first  column, 
in  S  103.54(b)(2){i)(A),  in  the  second  line, 
"currency  of  chips"  should  read 
"currency  or  chips". 

15.  On  the  same  page,  in  the  same 
column,  in  §  103.54(b)(2)(ii),  in  the  ninth 
line,  "number  of  taxpayer"  should  read 
"number  or  taxpayer". 

16.  On  the  same  page,  in  the  second 
column,  in  §  103.54(b)(3),  in  the  3rd  line, 
add  a  comma  after  "section";  and  in  the 
15th  line,  "name  of  casino"  should  read 
"name  or  casino". 

17.  On  the  same  page,  in  the  same 
column,  in  S  103.54(b)(4)(i).  in  the  second 
line,  remove  the  comma  before  "of  this 
section". 

18.  On  the  same  page,  in  the  same 
column,  in  §  103.54(b)(4)(iii),  in  the  13th 
line,  "alien,  the  date"  should  read  "alien; 
the  date";  and  in  the  16th  line  "name  of 
casino"  should  read  'name  or  casino". 

BIUJNG  CODE  1S05-01-D 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  761  • 

[OPTS-66008F;  TSH  FRL-3434-1] 

Polychlorinated  BIphenyls; 
Manufacturing,  Processing,  and 
Distribution  In  Commerce  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  addresses 
twelve  individual  and  class  petitions  for 
exemption  from  the  prohibition  against 
the  manufacture,  processing  and 
distribution  in  commerce  of 
polychlorinated  biphenyls  (PCBs).  This 
proposed  rule  identifies  four  petitions 
which  EPA  proposes  to  deny  and  eight 
petitions  which  EPA  proposes  to  grant. 
EPA  hereby  solicits  comments  on  these 
proposed  actions. 
dates:  An  informal  hearing,  if 
requested,  will  be  held  in  Washington, 
DC.  on  October  24, 1988.  For  the  exact 
time  and  location  of  the  hearing, 
telephone  EPA's  TSCA  Assistance 
Office  hsted  under  "FOR  FURTHER 
INFORMATION  CONTACT." 
Comments  on  this  proposed  rule  and 
requests  to  participate  in  the  informal 
hearing  must  be  submitted  by  October 
11. 1988.  All  requests  to  participate  must 
include  an  outline  of  the  topic[s)  to  be 
addressed,  the  amount  of  time  requested 
for  the  opening  statement,  and  the 
names  of  participants.  The  informal 
hearing  is  meant  to  provide  an 
opportimity  for  interested  persons  to 
present  additional  information  or  to 
discuss  new  issues,  not  to  repeat 
information  already  presented  in  written 
comments.  Reply  comments  made  in 
response  to  issues  raised  at  the  hearing 
must  be  submitted  no  later  than  one 
week  after  the  date  of  that  hearing. 
address:  All  comments  should 
reference  the  docket  number  OPTS- 
66008F,  and  be  sent  in  triplicate  to: 
Document  Processing  Center  (TS-790), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
L-lOO,  401  M  St..  SW..  Washington.  DC 
20460. 

Information  submitted  in  any 
comment  concerning  this  proposed  rule 
may  be  claimed  confidential  by  marking 
any  part  of  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 


Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  NE-G004  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl.  Acting  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M  St., 
SW.,  Washington.  DC  20460.  (202)  554- 
1404.  TDD:  (202)  554-0551. 

Copies  of  this  proposed  rule  can  be 
obtained  from  the  TSCA  Assistance 
Office.  Copies  of  the  support  docimients 
for  this  rule  can  be  obtained  through  the 
OTS  Document  Control  Officer  listed 
above. 

SUPPLEMENTARY  INFORMATION:  The 

Toxic  Substances  Control  Act  (TSCA) 
requires  that  anyone  who  manufactures, 
processes,  or  distributes  PCBs  in 
commerce  must  petition  EPA  for  an 
exemption.  The  regulations  governing 
exemptions  provide  that  EPA  may  set 
terms  and  conditions  including 
recordkeeping  and  reporting 
requirements  for  granting  an  exemption. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  7  hours  per  response,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate 
or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Chief, 
Information  Policy  Branch,  PM-223,  U.S. 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington,  DC  20460;  and  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

I.  Background 

A.  Statutory  Authority 

Section  6(e)  of  the  Toxic  Substances 
Control  Act  (TSCA).  15  U.S.C.  2605(e), 
generally  prohibits  the  manufacture  of 
PCBs  after  January  1, 1979,  and  the 
processing  and  distribution  in  commerce 
of  PCBs  after  July  1, 1979. 

Section  6(e)(3)(B)  of  TSCA  provides 
that  any  person  may  petition  the 
Administrator  for  an  exemption  from  the 
prohibition  against  the  manufacture, 
processing,  and  distribution  in 
commerce  of  PCBs.  The  Administrator 
may  by  rule  grant  an  exemption  if  the 
Administrator  finds  that  "(i)  an 
unreasonable  risk  of  injury  to  health  or 
environment  would  not  result,  and  (ii) 


good  faith  efforts  have  been  made  to 
develop  a  chemical  substance  which 
does  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment  and 
which  may  be  substituted  for  such 
polychlorinated  biphenyl."  The 
Administrator  may  set  terms  and 
conditions  for  an  exemption  and  may 
grant  an  exemption  for  not  more  than  1 
year. 

EPA's  Interim  Procedural  Rules  for 
Processing  and  Distribution  in 
Commerce  Exemptions  describe  the 
required  content  of  processing  and 
distribution  in  commerce  exemption 
petitions  and  the  procedures  EPA 
follows  in  rulemaking  on  exemption 
petitions.  Those  rules  were  published  in 
the  Federal  Register  of  May  31, 1979  (44 
FR  31514)  and  are  codified  at  40  CFR 
750.30  through  750.41. 

B.  History  of  This  Rulemaking 

EPA  has  received  for  consideration  12 
new  exemption  petitions  under  TSCA 
section  6(e)(3)(B)  which  are  the  subject 
of  this  proposed  rule.  Four  exemption 
petitions  request  approval  to  process 
and  distribute  in  commerce  PCBs  for 
purposes  of  buying,  selling,  and 
servicing  customers'  electrical 
transformers.  Since  the  buying  and 
selling  of  transformers  is  considered  a 
separate  action  from  servicing,  both 
kinds  of  actions  have  been  treated 
independenUy  as  discussed  below  for 
the  purposes  of  evaluating  the 
exemption  petitions.  In  addition,  one 
petition  requests  approval  to  process 
and  distribute  in  commerce  PCBs  for  use 
as  a  mounting  medium  in  microscopy; 
one  petition  requests  an  exemption  to 
process  and  distribute  in  commerce 
PCBs  for  use  as  a  mounting  medium  in 
microscopy  in  addition  to  processing 
and  distributing  in  commerce  PCBs  for 
use  as  immersion  oil  in  low  fluorescence 
microscopy  and  as  an  optical  liquid;  one 
petitioner  requested  an  exemption  to 
manufacture  and  export  PCBs  in  small 
quantities  for  research  and 
development;  one  petitioner  requested 
an  exemption  to  import  small  quantities 
of  PCBs  for  research  and  development; 
one  petitioner  requested  an  exemption 
to  distribute  in  commerce  inadvertently 
generated  PCBs.  Of  the  12  petitions  for 
exemptions.  4  of  the  petitions  were 
previously  granted  exemptions.  4  of  the 
petitions  were  previously  granted 
exemptions  for  1  year,  effective  August 
23. 1984.  as  published  in  the  Federal 
Register  of  July  10. 1984  (49  FR  28154);  1 
was  granted  an  exemption  for  1  year, 
effective  September  8, 1986,  as 
published  in  the  Federal  Rc^ster  of 
August  8. 1986  (51  FR  28556);  and  1  was 
denied  an  exemption  in  a  notice  of  final 


action  published  in  the  Federal  Register 
of  August  29, 1985  (50  FR  35192). 

In  the  Rnal  PCB  Exemptions  Rule, 
published  in  the  Federal  Register  of  July 
10, 1984  (49  FR  28154).  EPA  acted  on  109 
pending  exemption  petitions  and 
deferred  action  on  the  petition  from 
Ward  Transformer,  Inc.  (Ward 
Transformer).  Also  in  the  July  10, 1984 
Federal  Register  (49  FR  28203),  EPA 
issued  a  proposed  rule-related  notice.  In 
that  notice  EPA  requested  that  Ward 
Transformer  submit  additional 
information,  and  indicated  that  the 
Agency  would  take  final  action  on  the 
Ward  Transformer  petition  after 
evaluating  the  additional  information.  In 
the  August  29, 1985  Federal  Register  (50 
FR  35192),  EPA  issued  a  notice  of  final 
action  denying  the  Ward  Transformer 
petition. 

In  the  July  10, 1984  final  PCB 
Exemptions  Rule,  EPA  also  revoked  its 
earlier  policy  of  allowing  activities 
which  were  the  subject  of  exemption 
petitions  to  continue  until  EPA  acted  to 
grant  or  deny  the  exemption  petitions, 
as  published  in  the  Federal  Register  of 
January  2, 1979  (44  FR  108)  and  March  5, 
1980  (45  FR  14247).  As  of  the  effective 
date  (August  23, 1984)  of  the  final  rule 
published  in  the  Federal  Register  of  July 
10, 1984,  the  Agency  allows  a  petitioner, 
whose  exemption  request  is  granted,  to 
manufacture,  process,  or  distribute  in 
commerce  PCBs  only  for  the  period  of 
time  granted  in  the  final  rule  (usually  1 
year).  When  the  exemption  expires,  a 
petitioner  will  not  be  permitted  to 
engage  in  such  activities,  even  if  it 
renews  its  exemption  request,  until  EPA 
has  acted  on  that  request. 

EPA  issued  another  final  PCB 
Exemption  Rule,  acting  on  22  exemption 
petitions,  in  the  Federal  Register  of 
August  8, 1986  (51  FR  28556],  afier  the 
publication  of  a  proposed  rule  in  the 
Federal  Register  of  August  29, 1985  (50 
FR  35182).  That  rule  restated  EPA's 
policy  of  not  allowing  the  activities  to 
continue  beyond  1  year  un.il  EPA 
granted  a  new  PCB  exemption.  The 
August  8, 1986  final  PCB  Exemptions 
Rule  also  encouraged  those  petitioners 
who  were  granted  exemptions  in  the 
final  rule  who  wish  to  renew  their 
exemptions,  to  file  a  renewal  request  a 
minimum  of  6  months  before  the 
expiration  of  their  current  exemptions, 
since  EPA  must  act  on  petitions  for 
exemption  from  the  prohibitions  on 
PCBs  by  rulemaking.  EPA  reiterates  this 
recommendation  for  any  petitioner 
granted  exemptions  in  the  final  action 
following  this  proposed  rule. 

II.  Unreasonable  Risk  Finding 

Section  6(e)(3)(B)(i)  of  TSCA  requires 
a  petitioner  to  demonstrate  that  granting 


an  exemption  would  not  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

To  determine  whether  a  risk  is 
unreasonable,  EPA  balances  the 
probability  that  harm  will  occur  to 
health  or  Uie  envirorunent  against  the 
benefits  to  society  from  granting  or 
denying  each  petition.  Specifically,  EPA 
considers  the  following  factors: 

1.  The  effects  of  PCBs  on  human 
health  and  the  environment,  including 
the  magnitude  of  PCB  exposure  to 
humans  and  the  environment. 

2.  The  benefits  to  society  of  granting 
an  exemption  and  the  reasonably 
ascertainable  costs  to  the  petitioner  of 
denying  an  exemption  petition. 

These  are  the  same  factors  that  EPA 
must  consider  in  deciding  whether  a 
chemical  substance  or  mixture  presents 
an  unreasonable  risk  of  injury  to  health 
or  the  environment  under  sections  6(a) 
and  6(e)  of  TSCA. 

A.  Effects  of  PCBs  on  Human  Health 
and  the  Environment 

In  deciding  whether  to  grant  an 
exemption,  EPA  considers  the  effects  of 
PCBs  on  human  health  and  the 
environment,  including  the  magnitude  of 
PCB  exposure  to  humans  and  the 
environment  The  effects  of  PCBs  are 
described  in  various  documents  that 
supported  previous  rulemaking  and  are 
a  part  of  the  rulemaking  record  for  this 
proposed  rule.  Copies  of  these 
dociunents  are  available  from  EPA's 
TSCA  Assistance  Office  at  the  address 
listed  under  "for  further  information 

CONTACT." 

1.  Health  Effects 

EPA  has  determined  that  PCBs  are 
toxic  and  persistent.  PCBs  can  enter  the 
body  through  the  lungs,  gastrointestinal 
tract,  and  skin,  can  circulate  throughout 
the  body,  and  can  be  stored  in  the  fatty 
tissue. 

Available  animal  studies  indicate  an 
oncogenic  potential,  the  degree  of  which 
would  depend  on  exposure.  Available 
epidemiological  data  are  not  adequate 
to  confirm  or  negate  oncogenic  potential 
in  humans  at  this  time.  Further 
epidemiological  research  is  needed  to 
correlate  human  and  animal  data,  but 
EPA  finds  no  evidence  to  suggest  that 
the  animal  data  would  not  predict  an 
oncogenic  potential  in  humans. 

In  addition,  EPA  finds  that  PCBs  may 
cause  reproductive  effects  and 
developmental  toxicity  in  humans 
exposed  to  PCBs.  Available  data  show 
that  some  PCBs  have  the  ability  to  alter 
reproductive  processes  in  mammalian 
species,  sometimes  even  at  doses  that 
do  not  cause  other  signs  of  toxicity. 
Animal  data  and  limited  available 


human  data  indicate  that  prenatal 
exposure  to  PCBs  can  result  in  various 
degrees  of  developmental  toxic  effects. 
Postnatal  effects  have  been 
demonstrated  on  inmiature  animals, 
following  exposure  to  PCBs  prenatally 
and  via  breast  milk. 

In  some  cases,  chloracne  may  occur  in 
humans  exposed  to  PCBs.  Severe  cases 
of  chloracne  are  painful  and  disfiguring, 
and  may  require  a  long  time  before  the 
symptoms  disappear.  Although  the 
effects  of  chloracne  are  reversible,  EPA 
considers  these  effects  to  be  significant. 

2.  Environmental  Effects 

Certain  PCB  congeners  are  among  the 
most  stable  chemicals  known  and 
decompose  very  slowly  once  they  are 
released  into  the  environment.  Once 
released  they  remain  in  the  environment 
and  are  taken  up  and  stored  in  the  fatty 
tissue  of  organisms.  EPA  has  concluded 
that  PCBs  can  be  concentrated  in 
freshwater  and  marine  organisms.  The 
transfer  of  PCBs  up  the  food  chain  from 
phytoplankton  to  invertebrates,  fish,  and 
mammals  can  result  ultimately  in  human 
exposure  through  consumption  of  PCB- 
containing  food  sources. 

Available  data  show  that  PCBs  affect 
the  productivity  of  phytoplankton  and 
the  composition  of  phytoplankton 
communities:  cause  deleterious  effects 
on  environmentally  important 
freshwater  invertebrates;  and  impair 
reproductive  success  in  birds  and 
mammals. 

PCBs  are  also  toxic  to  fish  at  very  low 
exposure  levels.  The  survival  rate  and 
the  reproductive  success  of  fish  can  be 
adversely  affected  in  the  presence  of 
PCBs.  Various  sublethal  physiological 
effects  attributed  to  PCBs  have  been 
recorded  in  the  literature.  Abnormalities 
in  bone  development  and  reproductive 
organs  also  have  been  demonstrated. 

3.  Risks 

Toxicity  and  exposure  are  the  two 
basic  components  of  risk.  Based  on 
animal  data,  EPA  concluded  that  in 
addition  to  chloracne,  PCBs  may  cause 
reproductive  effects,  developmental 
toxicity,  and  oncogenicity  in  humans. 
EPA  also  concluded  that  PCBs  present  a 
hazard  to  the  environment. 

Minimizing  exposure  to  PCBs  should 
minimize  any  potential  risk.  EPA  has 
taken  exposure  into  consideration  when 
evaluating  each  exemption  petition,  and 
this  is  discussed  in  later  units  of  this 
preamble. 

B.  Benefits  and  Costs 

The  benefits  to  society  of  granting  an 
exemption  vary,  depending  on  the 
activity  for  which  exemption  is 
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requested.  The  reasonably  ascertainable 
costs  of  denying  an  exemption  vary, 
depending  on  the  individual  petitioner. 
EPA  has  taken  the  benefits  and  costs 
into  consideration  when  evaluating  each 
exemption  petition. 

m.  Good  Faith  Efforts  Fmding 

Section  8(e)(3)(B)(ii)  of  TSCA  requires 
petitioners  to  demonstrate  a  good  faith 
effort  to  develop  a  chemical  substance 
which  does  not  present  an  unreasonable 
risk  of  injury  to  health  or  the 
environment  and  which  may  be 
substituted  for  PCBs.  EPA  considers 
several  factors  in  determining  whether  a 
petitioner  has  demonstrated  good  faith 
efforts.  For  each  petition,  EPA 
considered  the  kind  of  exemption  the 
petitioner  is  requesting  and  whether  the 
petitioner  expended  time  and  effort  to 
develop  or  search  for  a  substitute.  In 
each  case,  the  burden  is  on  the 
petitioner  to  show  specifically  what  it 
did  to  substitute  non-PCB  material  for 
PCBs  or  to  show  why  it  was  not  feasible 
to  substitute  non-PCBs  for  PCBs. 

IV.  Disposidon  of  Pending  Exemption 
Petitions 

A.  Processing  and  Distribution  in 
Commerce  of  PCBs  for  Purposes  of 
Servicing  Customers'  Transformers. 

EPA  received  one  exemption  petition 
to  process  and  distribute  in  commerce, 
PCBs  for  purposes  of  servicing 
customers'  PCB  Transformers  and  PCB- 
contaminated  transformers  and 
introducing  its  PCB-contaminated  fluid 
into  customers'  PCB  Transformers  or 
PCB-contaminated  transformers.  The 
petitioner  needs  an  exemption  to  engage 
in  this  activity.  In  contrast,  a  person 
does  not  need  an  exemption  to  drain 
PCB  fluid  or  PCB-contaminated  fluid 
from  a  customer's  transformer  and 
return  it  later  to  the  same  transformer. 
Nor  does  a  person  need  an  exemption  to 
introduce  PCB  fluid  he  already  owns 
into  his  own  PCB  Transformer  or  to 
introduce  PCB-contaminated  fluid  he 
already  owns  into  his  own  PCB 
Transformer  or  PCB-contaminated 
transformer  for  purposes  of  servicing. 
These  activities  are  authorized  by  EPA's 
Electrical  Equipment  Rule  under  40  CFR 
761.30(a),  published  in  the  Federal 
Register  of  August  25, 1982  (47  PR 
37342),  and  need  no  exemption,  as  there 
is  no  processing  or  distribution  in 
commerce  of  PCBs.  Nor  does  a  person 
need  an  exemption  to  introduce  non- 
PCB  fluid  (i.e.,  fluid  containing  less  than 
50  parts  per  million  (ppm)  PCBs)  into 
any  transformer. 


1.  Electrical  Apparatus  Service 
Association 

On  August  22, 1985  the  Electrical 
Apparatus  Service  Association  (EASA) 
requested  a  renewal  of  its  1-year 
exemption  for  its  2e5-member  service 
companies  to  process  and  distribute  in 
commerce  PCB-contaminated  fluid  for 
the  purpose  of  servicing  customers' 
transformers  (POE  77).  EPA  granted 
EASA  a  1-year  exemption  in  )uly  1984  to 
engage  in  substantially  similar 
activities.  EPA  proposes  to  deny 
petitioner's  request  for  another  1-year 
exemption  because  the  petitioner  failed 
to  meet  the  statutory  requirement  of 
good  faith  efforts  as  required  by  section 
(8)(e)(3)(B)(ii)  of  TSCA.  EASA  also 
applied  imder  this  same  petition  to 
process  and  distribute  in  commerce 
PCBs  in  buying  and  selling  transformers. 
This  is  considered  a  separate  action 
from  processing  and  distributing  in 
commerce  PCBs  for  purposes  of 
servicing  customer's  transformers,  and 
is  discussed  separately  under  Unit  FV. 
B.I. 

a.  Background.  In  its  July  10, 1984, 
action  on  the  original  EASA  petition,  the 
Agency  concluded  that  granting  an 
exemption  would  not  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  and  thiat  EASA  had 
made  good  faith  efforts  to  substitute 
non-PCB  fluid  for  PCB-contaminated 
fluid.  EPA  also  concluded  that  granting 
an  exemption  would  avoid  costs  of 
approximately  $10  million 
(approximately  $37,500  per  company). 
EPA  also  believed  that  granting  EASA  a 
1-year  exemption  would  give  EASA  the 
time  it  needed  to  inform  its  members  of 
what  they  must  do  to  comply  with  the 
PCB  regulations,  and  allow  EASA 
members  time  to  phase  out  those  PCB- 
related  activities  which  require 
exemptioiL 

i.  Unreasonable  risk  finding.  As 
discussed  earlier  in  Unit  II.,  EPA 
specifically  considers  the  effects  of 
PCBs  on  human  health  and  the 
environment,  the  benefits  to  society  of 
granting  an  exemption,  and  the 
reasonably  ascertainable  costs  to  the 
petitioner  of  denying  an  exemption 
petition.  In  the  prior  evaluation  of 
unreasonable  risk,  EPA  found  that 
granting  EASA  an  exemption  would  not 
present  an  unreasonable  risk  because 
EPA  agreed  that:  (1)  The  amount  of 
PCBs  to  be  processed  and  distributed  in 
commerce  in  servicing  customer's 
transformers  was  a  relatively  small 
percentage  of  the  PCBs  then  in 
circulation  in  PCB-contaminated 
transformers:  (2)  the  transformers  would 
be  serviced  by  EASA  members  in 
accordance  with  the  regulatory 


requirements  of  40  CFR  781.30(a)(2);  (3) 
granting  the  exemption  would  avoid 
costs  of  approximately  $10  million 
($37,500  per  company);  and  (4)  granting 
an  exemption  would  benefit  society  by 
helping  small  utilities  continue  to 
provide  efficient  and  reliable  electrical 
service  throughout  the  Untied  States. 
Thus,  EPA  concluded  the  EASA  had 
shown  that  granting  a  1-year  exemption 
would  not  present  an  unreasonable  risk 
of  injury  to  health  or  the  environment. 

ii.  Good  faith  efforts  finding.  In  the 
prior  evaluation  of  good  faith  efforts, 
EPA  concluded  that  EASA  had  made 
good  faith  efforts  to  substitute  non-PCB 
fluid  for  PCB-contaminated  fluid.  EASA 
stated  in  its  earlier  petition  that  it  had 
attempted  through  mailings  and 
seminars  to  inform  its  members  of  the 
changes  they  must  make  in  their 
operations  to  comply  with  the  PCB 
regulations.  However,  EASA  contended 
that  additional  time  was  needed  to  fully 
inform  EASA  members  about  what 
activities  are  allowed  in  the  absence  of 
an  exemption.  EPA  concluded  that  a  1- 
year  exemption  would  allow  EASA 
members  enough  time  to  implement  the 
necessary  phase  out  of  those  PCB- 
related  activities  which  require 
exemption.  Thus,  EPA  concluded  that 
EASA  had  met  the  statutory 
requirement  of  good  faith  efforts  and  a 
1-year  exemption  would  give  EASA  the 
additional  time  they  needed.  Therefore, 
EPA  granted  EASA  an  exemption  for  1 
year.  However,  the  Agency  stated  that, 
"Any  petitioner  who  requests  a  further 
exemption  after  its  1-year  exemption 
expired  would  have  to  overcome  the 
substantial  burden  of  showing  why  it 
did  not  eliminate  its  inventory  of  PCBs." 

b.  Rationale  for  proposed  decision  to 
deny.  EPA  proposes  to  deny  EASA's 
new  petition  for  exemption  because, 
although  EASA  has  met  the  statutory 
requirement  of  no  unreasonable  risk  as 
required  by  section  e(e)(3)(B)(i)  of 
TSCA,  EASA  has  failed  to  meet  tiie 
statutory  requirement  of  good  faith 
efforts  as  required  by  section 
6{e)(3)(B)(u)ofTSCA 

i.  Unreasonable  risk  finding.  EPA 
reaffirms  its  conclusion  made  in  the  July 
10, 1964  PCB  Exemptions  Rule,  that 
EASA  has  met  the  statutory  requirement 
of  no  unreasonable  risk  as  required  by 
section  8(e)(3)(B)(i)  of  TSCA.  EPA  sees 
no  significant  changes  since  EASA's 
earlier  petition  for  exemption  to 
necessitate  a  change  in  EPA's 
conclusion  of  no  unreasonable  risk.  The 
estimated  cost  of  denial  would  be 
approximately  $10  million 
(approximately  $37,000  per  company). 
This  is  the  same  estimate  used  in  the 
July  10. 1984.  PCB  Exemptions  Rule  (PCB 
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Exemption  Petitions  Economic  Impact 
Analysis.  April  1984).  In  addition,  EPA 
agrees  that  the  amount  of  PCBs  to  be 
processed  and  distributed  in  commerce 
in  servicing  customers'  transformers  is 
still  a  relatively  small  percentage  of  the 
PCB  now  in  circulation  in  PCB- 
contaminated  transformers,  and  since 
EASA  members  must  continue  to  service 
customers'  transformers  in  accordance 
with  the  restrictions  of  40  CFR 
761.30(a)(2).  there  will  be  no 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

ii.  Good  faith  efforts  finding.  EPA 
concludes  that  EASA  has  failed  to  meet 
the  statutory  requirements  of  good  faith 
efforts.  EPA  considers  several  factors  in 
determining  whether  a  petitioner  has 
demonstrated  a  good  faith  effort 
(discussed  in  Unit  III.).  One  such  factor 
is  whether  the  petitioner  expended  time 
and  effort  to  develop  or  search  for  a 
substitute.  However,  the  burden  is  on 
the  petitioner  to  show  specifically  what 
it  did  to  substitute  non-PCB  material  for 
PCBs  or  to  show  why  it  was  not  feasible 
to  do  so.  Although  EASA  contends  good 
faith  efforts  have  been  made  in  reducing 
PCBs,  EASA  fails  to  indicate  any  effort 
to  reduce  the  amount  of  PCBs  in 
inventory.  EPA  stated  in  the  July  10, 
1984,  PCB  Exemptions  Rule  that, 
although  EPA  was  granting  EASA  an 
exemption,  the  Agency  strongly  urged 
EASA  to  eliminate  its  remaining  PCB 
inventories. 

EASA's  present  petition  shows 
virtually  no  change  in  the  estimated 
amount  of  PCBs  to  be  processed, 
distributed  in  commerce,  or  used  during 
the  exemption  period.  In  its  earliest 
petition  (1979).  EASA  reported  442.2  lbs. 
of  PCBs  a  year  as  the  estimated  amount 
of  PCBs  to  be  processed,  distributed  in 
commerce,  or  used  during  the  exemption 
period.  EASA  updated  this  figiu-e  to 
1,127  lbs.  of  PCBs  per  year  in  its  1984 
updated  petition,  hi  its  current  petition. 
EASA  continues  to  report  1,127  lbs.  of 
PCBs  a  year  as  the  estimated  amount  of 
PCBs  to  be  processed,  distributed  in 
commerce,  or  used  during  the  exemption 
period. 

Further,  EASA  shows  that  the  number 
of  PCB-contaminated  transformers  to  be 
serviced  under  the, requested  exemption 
has  remained  the  same  since  the  1984 
updated  petition  for  exemption.  In  both 
the  1984  updated  petition  and  the 
current  1985  petition  for  exemption, 
EASA  estimated  413,400  pole-mounted 
transformers  and  402  substation 
transformers  to  be  served  under  the 
requested  exemption,  thus  showing  no 
reduction  during  the  period  that  the  last 
exemption  was  in  effect. 

In  addition,  in  granting  the  earlier 
petition  in  the  July  10. 1984  PCB 


Exemptions  Rule,  EPA  concluded  that  a 
1-year  exemption  would  allow  sufficient 
time  for  EASA  to  inform  its  members  of 
what  they  must  do  to  comply  with  the 
PCB  regulations,  and  also  give  EASA 
members  time  to  phase  out  those  PCB- 
realated  activities  which  require  an 
exemption.  However,  EASA  has 
requested  that  EPA  allow  its  members 
another  year  to  implement  the 
regulation.  EASA  contends  that 
although  diligent  efforts  were  made, 
through  newsletters,  handbooks,  and 
seminars,  to  notify  its  members  of  the 
activities  allowed  by  the  PCB 
regulations  in  the  absence  of  an 
exemption,  the  members  still  need  more 
time  to  implement  the  procedures 
necessary  to  come  into  full  compliance 
with  the  regulatory  requirements. 

EPA  believes  that  although  EASA  can 
be  commended  for  its  diligent 
notification  efforts,  EASA  has  had 
su^icient  time  to  complete  both  the 
notification  of  members  and  the 
implemention  of  the  necessary 
procedures.  EASA  was  given  a  full  year 
exemption,  from  August  23, 1984  through 
August  23, 1985.  To  date,  EASA  has  had 
over  3  years  to  notify  their  members  and 
to  implement  the  regulation. 

EPA  concludes  that,  EASA  has  the 
burden  to  demonstrate  good  faith  efforts 
and  has  not  adequately  met  that 
statutory  requirement.  Therefore,  EPA 
proposed  to  deny  the  Electrical 
Apparatus  Service  Association's 
petition  for  exemption  to  process  and 
distribute  in  commerce  PCBs  for 
purposes  of  servicing  customers' 
transformers  based  on  the  conclusion 
that  no  reduction  in  the  members'  PCB 
inventory  has  been  demonstrated  since 
the  last  exemption  was  granted. 

B.  Processing  and  Distribution  in 
Commerce  of  PCBs  in  Buying  and 
Selling  Transformers 

EPA  received  two  exemption  requests 
from  petitioners  who  want  to  process 
and  distribute  in  commerce  PCBs  in 
buying  and  selling  used  PCB 
transformers  and  PCB-contaminated 
transformers.  Each  of  these  petitioners 
is  engaged  in  one  or  more  of  the 
following  activities  for  which  an 
exemption  is  generally  required:  (1) 
Buying  and  selling  PCB  transformers  or 
PCB-contaminated  transformers  without 
introducing  PCBs  into  these 
transformers;  (2)  buying  PCB 
transformers  or  PCB-contaminated 
transformers,  introducing  non-PCB  fluid 
into  these  transformers,  and  then  selling 
them  before  they  have  been  reclassified 
as  non-PCB  transformers  in  accordance 
with  the  provisions  of  40  CFR 
761.30(a)(2)(v);  and  (3)  buying  PCB 
Transformers  or  PCB-contaminated 


transformers,  introducing  PCB  fluid  or 
PCB-contaminated  fluid  into  these 
transformers  (including  fluid  originally 
taken  from  and  returned  to  the  same 
transformer),  and  then  selling  them.  The 
petitioners  who  introduce  PCBs  into 
these  transformers  need  an  exemption 
because  they  are  processing  PCBs,  as 
defined  in  section  3(10)  of  TSCA  and  40 
CFR  761.3.  The  petitioners  who  sell 
these  transformers  need  an  exemption, 
because  they  are  distributing  in 
commerce  PCBs,  as  defined  in  section 
3(4)  of  TSCA  and  40  CFR  761.3. 

Not  all  of  these  activities  for  which 
EPA  received  exemption  petitions 
require  exemption.  EPA  regulations  at  40 
CFR  761.20(c)(1)  allow  a  person  to 
distribute  in  commerce  used  PCB 
transformers  and  PCB-contaminated 
transformers  without  the  need  for  an 
exemption,  provided  that  the  following 
conditions  are  met:  (a)  The  transformer 
was  originally  distributed  in  commerce 
before  July  1, 1979,  for  purposes  other 
than  resale;  (b)  the  transformer  is  totally 
enclosed  (i.e.,  intact  and  nonleaking) 
when  it  is  distributed  in  commerce;  (c) 
no  PCBs  are  introduced  into  the 
transformer  (including  PCB  fluid  or  PCB- 
contaminated  fluid  originally  removed 
from  and  returned  to  the  same 
transformer);  and  (d)  the  transformer  is 
distributed  in  commerce  only  within  the 
United  States.  Activities  described  in 
Units  IV.B.l.  and  2.  Of  this  preamble  do 
not  require  an  exemption  if  each  of  the 
conditions  listed  above  ((a),  (b),  (c),  and 
(d))  is  met.  Unless  each  of  these 
conditions  is  met,  processing  or 
distributing  in  commerce  of  PCBs  in 
buying  and  selling  used  PCB 
transformers  and  PCB-contaminated 
transformers  is  prohibited  without  an 
exemption.  The  EPA  findings  on  the 
petitions  from  EASA,  Ward 
Transformer,  and  jerry's  Electric  which 
are  discussed  in  Units  IV.B.l.,  2..  and  3., 
pertain  to  those  portions  of  the 
petitioners'  activities  which  require 
exemption  from  the  prohibitions  on  the 
processing  and  distribution  in  commerce 
of  PCBs. 

EPA  proposes  to  deny  one  exemption 
petition,  for  processing  and  distributing 
in  commerce  PCBs  in  buying  and  selling 
PCB-contaminated  transformers, 
because  EPA  has  concluded  that  the 
petitioner  has  failed  to  meet  the 
statutory  requirement  of  good  faith 
efforts  as  required  by  section 
6(e)(3)(B)(ii)ofTSCA. 

EPA  proposes  to  grant  two  petitions, 
for  processing  and  distributing  in 
commerce  PCBs  in  buying  and  selling 
used  transformers.  One  petitioner  has 
provided  documentation  which:  (i) 
Substantiates  its  claims  of  good  faith 
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efforts  as  required  by  section 
(6)(e)(3)(B)(ii)  of  TSCA:  and  (ii)  verifies 
that  the  PCBs  will  be  handled  and 
stored  in  such  a  manner  as  to  pose  no 
unreasonable  risk,  as  required  by 
section  (6)(e)(3)(B)(i)  of  TSCA.  The  other 
petitioner  has  also  demonstrated  good 
faith  efforts  and  no  unreasonable  risk  as 
required  by  section  6(e)(3)(B),  (i)  and  (ii) 
of  TSCA. 

1.  Electrical  Apparatus  Service 
Association 

On  August  22. 1985.  the  Electrical 
Apparatus  Service  Association 
requested  a  renewal  of  its  1-year 
exemption  for  its  2e5-member  service 
companies  to  process  and  distribute  in 
commerce  PCBs  in  buying  and  selling 
PCB-contaminated  transformers  (PDE 
78).  EPA  granted  EASA  a  1-year 
exemption  in  July  1984  to  engage  in 
substantially  similar  activities.  EPA 
proposes  to  deny  this  petitioner's 
request  for  another  1-yetir  exemption  to 
process  and  distribute  in  commerce 
PCBs  in  buying  and  selling  PCB- 
contaminated  transformers,  because 
EASA  failed  to  meet  the  statutory 
requirement  of  good  faith  efforts  as 
required  by  section  6{e)(3)(B)(ii)  of 
TSCA.  EASA  also  applied  under  this 
same  petition  to  process  and  distribute 
in  commerce  PCBs  for  purposes  of 
servicing  customers'  transformers.  This 
action  is  discussed  separately  under 
Unit  IV.A.1. 

a.  Background.  In  the  July  10. 1984. 
PCB  Exemptions  Rule.  EPA  granted  to 
the  members  of  EASA.  except  for  Ward 
Transformer  Co..  Inc.,  an  exemption  for 
1  year  to  process  and  distribute  in 
commerce  PCB-contaminated  fluids  in 
buying  and  selling  PCB-contaminated 
transformers. 

EPA  concluded  that  granting  an 
exemption  would  not  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  and  further  found  that 
EASA  made  good  faith  efforts  to 
substitute  non-PCBs  for  PCBs.  In 
addition.  EPA  beheved  that  granting  a  1- 
year  exemption  would  give  EASA  the 
time  it  needed  to  inform  its  members  of 
what  they  must  do  to  comply  with  the 
PCB  regulations,  thereby  allowing  EASA 
members  time  to  phase  out  their  PCB- 
related  activities  that  require  exemption. 
EPA  also  concluded  that  the  cost 
incurred  by  EASA  due  to  a  denial  of  its 
petition  would  be  approximately  $160 
for  an  average  size  mineral  oil 
transformer  and  $4,000  for  an  average 
size  PCB  transformer.  Since  the  costs  of 
replacing  the  similar  sized  mineral  oil 
and  PCB  transformers  are 
approximately  $1,600  and  $13,000, 
respectively,  these  incremental  costs 
would  amount  to  about  10  to  30  percent 


of  the  cost  of  replacements.  Therefore, 
EPA  estimated  that  depending  on  the 
purchase  price  and  resale  value  of  used 
transformers,  the  additional  costs 
resulting  from  denial  of  the  petition 
might  have  rendered  a  portion  of  this 
buying  and  selling  activity  unprofitable. 

i.  Unreasonable  risks  finding.  In 
EPA's  evaluation  of  unreasonable  risk  in 
July  1984,  EPA  concluded  that:  (1)  The 
amount  of  PCBs  to  be  processed  and 
distributed  in  commerce  in  buying  and 
selling  PCB-contaminated  transformers 
was  a  relatively  small  percentage  of  the 
PCBs  in  circulation  in  PCB-contaminated 
transformers;  (2)  the  transformers  would 
be  serviced  in  accordance  with  the 
requirements  of  40  CFR  761.30(a)(2):  (3) 
granting  an  exemption  would  avoid 
some  costs  to  the  petitioner,  although 
the  costs  were  not  quantified;  and  (4) 
granting  an  exemption  would  benefit 
society  by  allowing  small  utilities  and 
industrial  companies  to  replace  burned- 
out  transformers  quickly,  which  would 
provide  efficient  and  reliable  electrical 
service  throughout  the  United  States. 
Thus.  EPA  concluded  that  granting  the 
EASA  petition  would  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

ii.  Good  faith  efforts  finding.  In  EPA's 
evaluation  of  good  faith  efforts  in  July 
1985.  EPA  concluded  that  EASA  made 
good  faith  efforts  to  substitute  non-PCB 
fluid  for  PCB-contaminated  fluid.  EPA 
also  concluded  that  although  EASA  had 
attempted,  through  mailings  and 
seminars,  to  inform  its  members  of  the 
changes  they  must  make  in  their 
operations  to  comply  with  the  PCB 
regulations,  a  1-year  exemption  would 
allow  EASA  members  time  to  phase  out 
their  PCB-related  activities  that  require 
exemption.  Thus,  EPA  concluded  that 
EASA  had  met  the  statutory 
requirement  of  good  faith  efforts  and 
granted  an  exemption  for  1  year. 

b.  Rationale  for  proposed  decision  to 
deny.  EPA  proposes  to  deny  EASA's 
new  petition  for  exemption  to  process 
and  distribute  in  commerce  PCBs  in 
buying  and  selling  PCB-contaminated 
transformers  because,  although  EASA 
has  met  the  statutory  requirement  of  no 
unreasonable  risk  as  required  by  section 
6(e)(3)(B)(i)  of  TSCA.  EASA  has  failed  to 
meet  the  statutory  requirement  of  good 
faith  efforts  as  required  by  section 
6(e)(3)(B)(ii)ofTSCA. 

i.  Unreasonable  risk  finding.  EPA 
reaffirms  its  conclusion,  made  in  the  July 
10, 1984,  PCB  Exemption  Rule,  that 
EASA  has  met  the  staututory 
requirement  of  no  unreasonable  risk  as 
required  by  section  6(e)(3)(B)(i)  of 
TSCA.  EPA  sees  no  significant  changes 
since  EASA's  earlier  petition  for 


exemption  to  necessitate  a  change  in 
EPA's  conclusion  of  no  unreasonable 
risk  made  in  the  July  10. 1984.  PCB 
Exemptions  Rule.  EPA  agrees  that  the 
amount  of  PCBs  to  be  processed  and 
distributed  in  conunerce  in  buying  and 
selling  PCB-contaminated  transformers 
is  a  relatively  small  percentage  of  the 
PCBs  now  in  circulation  in  PCB- 
contaminated  transformers.  Further- 
more, since  EASA  members  must 
service  customer's  transformers  in 
accordance  with  the  requirements  of  40 
CFR  761.30(a)(2).  there  would  be  no 
unreasonable  risk  of  injiuy  of  health  or 
the  environment.  EPA  estimated  that  the 
incremental  costs  of  denial  would  be  a 
maximum  of  $160  for  an  average  size 
PCB-contaminated  transformer, 
assuming  all  of  the  transformers  fluid 
had  to  be  disposed  of  and  replaced. 
Given  that  the  costs  of  replacing  the 
similarly  sized  PCB-contaminated 
transformer  is  approximately  $1,600.  the 
incremental  costs  amoimt  to  about  10  to 
30  percent  of  replacement  costs. 

ii.  Good  faith  efforts  finding.  EPA 
concludes  that  EASA  has  failed  to  meet 
the  statutory  requirement  of  good  faith 
efforts  as  required  by  section 
6(e)(3)(B)(ii)ofTSCA. 

EPA  considers  several  factors  in 
determining  whether  a  petitioner  has 
demonstrated  a  good  faith  effort 
(discussed  in  Unit  III.).  One  such  factor 
is  whether  the  petitioner  expended  time 
and  effort  to  develop  or  search  for  a 
substitute.  However,  the  burden  is  on 
the  petitioner  to  show  specifically  what 
it  did  to  substitute  non-PCB  material  for 
PCBs  or  to  show  why  it  was  not  feasible 
to  do  so.  A  reduction  in  inventory  is  an 
indication  of  efforts  to  substitute  non- 
PCB  material  for  PCBs.  EASA  has  failed 
to  demonstrate  any  effort  to  reduce  its 
inventory  nor  has  EASA  indicated  why 
it  was  not  feasible  to  reduce  its 
inventory,  thus  failing  to  meet  the 
burden  of  showing  specifically  what  it 
did  to  substitute  non-PCB  material  for 
PCBs  or  why  it  was  not  feasible  to 
substitute  non-PCBs  for  PCBs. 

Although  EASA  was  previously 
granted  an  exemption  (49  FR  28154), 
EPA  stated  at  the  time  that.  "Any 
petitioner  who  requests  a  further 
exemption  after  its  1-year  exemption 
expires  will  have  to  overcome  the 
substantial  burden  of  showing  why  it 
did  not  eliminate  its  inventory  of  PCBs." 
EASA  has  filed  for  another  1-year 
exemption  and  has  failed  to  comply 
with  the  good  faith  efforts  test.  In  its 
current  petition  for  exemption,  EASA 
indicates  that  its  estimated  amount  of 
processed  transformer  oil  containing 
PCBs  has  remained  the  same  since  the 
association's  last  exemption  request. 
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Therefore,  EPA  concludes  EASA  has  not 
shown  good  faith  efforts  to  reduce  its 
inventory  of  PCBs  or  overcome  the 
substantial  burden  of  showing  why  it 
did  not  eliminate  its  inventory  of  PCBs 
as  discussed  in  EASA's  petition  request 
to  service  customer's  transformers  (see 
Unit  IV.A.l.a.ii.).  Therefore,  because  the 
estimated  amount  of  PCBs  to  be 
processed,  distributed  in  commerce,  or 
used  during  the  exemption  period 
remains  the  same  as  in  the  last 
exemption  petition  request,  and  EASA 
has  shown  no  effort  to  reduce  this 
amount,  thus  failing  to  show  good  faith 
efforts  to  find  a  substitute  for  PCBs  (e.g., 
eliminating  its  inventory  of  PCBs],  EPA 
proposes  to  deny  EASA's  petition  for 
exemption  to  process  and  distribute  in 
commerce  PCBs  in  buying  and  selling 
PCB-contaminated  transformers. 

2.  Ward  Transformer 

On  July  25. 1965.  The  Ward 
Transformer  Company  (Ward 
Transformer),  a  member  of  EASA. 
requested  a  1-year  exemption  to  process 
and  distribute  in  commerce  PCBs  in 
buying  and  selling  PCB-contaminated 
transformers  (PDE  294).  EPA  proposes  to 
grant  Ward's  petition  for  exemption 
provided  petitioner  meets  certain 
criteria  including  continued  compliance 
with  a  Consent  Judgment  and 
maintaining  certain  records  and 
submitting  certain  reports,  as  outlined  in 
detail  in  Unit  IV.B^b.ii. 

a.  Background.  In  the  July  10. 1984. 
PCB  Exemption  Rule.  EPA  deferred  final 
action  on  Ward  transformer's  exemption 
petition  in  order  to  gather  more 
information  on  the  issue  of 
unreasonable  risk  of  injury  to  health  or 
the  environment  In  the  proposed  rule- 
related  notice  pubhshed  in  the  Federal 
Registar  of  July  la  1984  (49  FR  28203). 
EPA  specifically  solicited  information 
from  Weird  Transformer  on  the  issue  of 
unreasonable  risk,  stating  that  Ward 
Transformer  could  allay  EPA's  concern 
that  granting  the  petition  could  result  in 
an  unreasonable  risk  of  injury  to  health 
or  the  environment  by  submitting  clear 
and  convincing  evidence  to  the  contrary. 

In  the  August  29. 1985,  Notice  of 
Petition  Denial  (50  FR  35192),  EPA 
denied  the  Ward  Transformer  petition 
for  an  exemption  to  buy  and  sell  used 
PCB/contaminated  transformers  based 
on  Q'A's  evaluation  of  the  information 
submitted  by  the  petitioner  in  response 
to  the  proposed  rule-related  notice,  and 
determined  that  Ward  Transformer  had 
failed  to  provide  clear  and  convincing 
evidence  that  granting  an  exemption 
would  not  result  in  an  unreasonable  risk 
of  injury  to  health  or  the  environment. 

i.  Unreasonable  risk  finding.  Since 
Ward  Transformer  would  be  handling, 


storing,  and  disposing  of  PCB- 
contaminated  fluid  were  EPA  to  grant 
an  exemption,  EPA  concluded  that 
Ward  transformer's  compliance  with  the 
storage  for  disposal  regulations  (40  CFR 
761.65)  was  a  significant  factor  in 
determining  whether  granting  the 
exemption  would  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  The  information 
submitted  by  Ward  Transformer  in 
response  to  the  proposed  rule-related 
notice  of  July  1984  led  EPA  to  question 
Ward  Transformer's  compliance  with 
the  storage  for  disposal  requirements 
under  40  CFR  761.65(a).  Therefore,  EPA 
concluded  in  the  August  29, 1985,  Notice 
of  Petition  Denial  that  Ward 
Transformer  had  not  provided  clear  and 
convincing  evidence  that  granting  an 
exemption  would  not  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  In  particular,  EPA  was 
concerned  that  petitioner  had 
accumulated,  prior  to  July  1, 1982, 18,000 
to  20,000  gallons  of  PCB-contaminated 
fluid  which  it  maintained  was  being 
stored  in  bulk  storage  containers  for 
reuse,  although  Ward  Transformer 
maintained  that  it  did  and  would  not  use 
PCB-contaminated  fluid  in  servicing 
transformers.  Ward  Transformer  stated 
that  the  PCB-contaminated  fluid  wet 
being  stored  for  treatment  to  below  2 
ppm.  Since  such  treatment  constitutes 
disposal  of  PCBs,  the  storage  of  the  PCB- 
contaminated  fluid  in  bulk  storage  tanks 
begiiming  before  July  1, 1982,  was  not  in 
compliance  with  40  CFR  761.65  which 
required  that  all  PCBs  stored  prior  to 
January  1, 1983,  be  disposed  of  by 
January  1, 1984  (after  January  1, 1983.  all 
PCBs  were  to  be  disposed  of  within  1 
year  of  the  date  PCBs  were  placed  into 
storage  for  disposal).  EPA  placed  time 
limits  on  the  storage  of  PCBs  for 
disposal  due  to  the  concern  that 
facilities  would  store  PCBs  for  indefinite 
periods  of  time,  increasing  the  likelihood 
of  leaks  or  accidental  releases  of  PCBs. 
Thus,  EPA  determined  that  granting  an 
exemption  to  Ward  Transformer  could 
result  in  increased  risks  of  human  and 
environmental  exposure  to  PCBs.  In 
addition,  EPA  concluded  that  the  cost  of 
denying  Ward  Transformer's  petition 
was  not  sufficient  to  outweigh  the 
potential  risks  of  injury  to  health  and 
the  environment.  Therefore,  EPA  was 
unable  to  make  the  statutory  finding  of 
no  unreasonable  risk  as  required  by 
section  6(e)(3)(B){i)  of  TSCA. 

ii.  Good  faith  efforts  finding.  The 
information  provided  by  the  petitioner 
in  response  to  llie  July  10, 1984, 
proposed  rule-related  notice  indicated  a 
continuing  failure  to  act  in  good  faith 
compliance  with  applicable  regulations 
on  the  storage  of  PCBs  for  disposal. 


Thus,  in  the  1985  Notice  of  Petition 
Denial,  EPA  concluded  that  Ward 
Transformer  had  not  met  the  statutory 
requirement  of  good  faith  efforts  as 
required  by  section  6(e)(3){B)(ii). 

b.  Rationale  for  proposed  decision  to 
grant.  EPA  proposes  to  grant  Ward 
Transformer's  present  exemption 
petition  to  process  and  distribute  in 
commerce  PCBs  in  buying  and  selling 
PCB-contaminated  transformers.  This 
decision  is  based  upon  information 
submitted  by  the  petitioner  which  allays 
the  Agency's  concern  about  the 
petitioner's  good  faith  efforts,  as  well  as 
the  concern  that  granting  an  exemption 
to  Ward  Transformer  could  result  in 
unreasonable  risks.  However,  the 
exemption  will  only  remain  in  effect 
provided  Ward  Transformer  continues 
to  meet  certain  criteria  as  outlined  by 
EPA  in  Unit  IV.B.2.b.ii. 

According  to  Ward's  petition  for 
exemption,  it  has  made  the  decision  to 
dispose  of  its  stored  PCB-contaminated 
fluid  rather  than  treat  it  for  reuse.  The 
petitioner  provided  EPA  with  copies  of 
manifests  and  certifications  of  disposal 
from  an  EPA  permitted  disposal 
company,  accounting  for  all  of  the  fluid 
\^ch  the  petitioner  had  been  storing  at 
the  time  the  Agency  denied  its  earlier 
petition.  In  addition,  a  statement  signed 
by  Ward's  counsel  indicated  that,  as  of 
November  1985.  Ward  had  no  PCB  or 
PCB-contaminated  fluid  in  storage  for 
dispotaL  Petitioner  took  this  action  in 
response  to  EPA's  concerns  about 
unreasonable  risks  presented  by  lengthy 
storage  of  the  Quid  and  potential 
violations  of  the  PCB  disposal 
regidations. 

i.  Unreasonable  risk  finding.  Ward 
Transformer  is  engaged  in  the  same 
types  of  activities  as  other  EASA 
members.  EPA  has  found  that  those 
activities  do  not  pose  an  unreasonable 
risk  of  injury  to  health  or  the 
enviroimient  (see  Units  II  and 
IV.A.l.a.L).  Therefore.  EPA  concludes 
that  granting  Ward  Transformer  an 
exemption  would  not  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  since  all  PCB- 
contaminated  fluid  in  storage  for 
disposal  has  been  disposed  of  in 
accordance  with  the  disposal 
regulations. 

ii.  Good  faith  efforts  finding. 
Documents  submitted  in  its  previous 
exemption  petition  showed  that  Ward 
Transformer  entered  into  a  contractual 
agreement  of  the  disposal  of  1,815 
gallons  of  PCB  fluid  and  1,265  gallons  of 
PCB-contaminated  soUds  which  were 
collected  prior  to  July  1. 1982,  EPA 
estimated  in  the  August  29. 1985,  Notice 
of  Petition  Denial  that  approximately 
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16,000  to  18,000  gallons  of  fluid  which 
had  been  collected  prior  to  July  1, 1982, 
remained  in  storage  for  disposal  at  the 
Ward  facility.  The  documents  submitted 
by  Ward  Transformer  in  its  current 
petition  show  evidence  of  disposal  of 
some  18,200  gallons  of  PCBs.  Based  upon 
these  documents,  the  Agency  concludes 
that  Ward  Transformer  had 
demonstrated  that  it  has  eliminated  its 
inventory  of  PCB-contaminated  fluid  in 
storage  for  disposal,  thus  satisfying  an 
essential  test  in  determining  whether 
one  has  demonstrated  good  faith  efforts. 

Therefore,  EPA  proposes  to  grant 
Ward  Transformer's  petition  for 
exemption  to  process  and  distribute  in 
commerce  PCBs  in  buying  and  selling 
PCB-contaminated  transformers.  In 
proposing  to  grant  this  exemption,  EPA 
presumes  Ward  Transformer's 
continued  commitment  to  comply  with 
all  of  the  PCB  regulations  at  40  CFR  Part 
761,  and  to  operate  within  the  limits  of 
its  exemption  should  it  be  granted  in  the 
final  rule.  In  addition,  EPA  beUeves  that 
although  the  Agency  is  proposing  to 
grant  the  petitioner's  exemption.  Ward 
Transformer  must  meet  certain 
additional  conditions  to  maintain  their 
exemption.  The  conditions  are  that:  (1) 
Ward  Transformer  must  continue  to 
comply  with  all  terms  and  conditions  of 
the  Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  (CERCLA)  Consent  Decree 
identified  as  U.S.  v.  Ward,  et  al.  No.  83- 
63-CIV  5  {E.D.N.C.  June  13, 1986);  (2) 
Ward  Transformer  must  maintain 
complete  records  relating  to  labeling, 
storage,  and  disposal  of  PCBs  and  PCB 
Items  pursuant  to  TSCA.  In  addition  to 
complying  with  the  recordkeeping  and 
reporting  requirements  under  40  CFR 
Part  671,  Subpart  J.  Ward  Transformer 
must  comply  with  all  applicable 
conditions  of  §  761.80(e)(1). 

EPA  concludes  that  Ward 
Transformer  has  adequately  met  the 
statutory  requirements  of  no 
unreasonable  risk  and  good  faith  efforts 
as  required  by  section  6(e)(3)(b)  (i)  and 
(ii)  of  TSCA.  Therefore,  EPA  proposes  to 
grant  Ward  Transformer's  petition  for 
exemption  for  1  year  to  process  and 
distribute  in  commerce  PCBs  in  buying 
and  selling  PCB-contaminated 
transformers.  Should  a  1-year  exemption 
be  granted  to  Ward  Transformer  in  the 
final  rule.  Ward  Transformer  must  meet 
the  conditions  set  forth  in  9  761.80(e)(1). 

3.  Jerry's  Electric  Inc. 

On  January  21, 1987,  Jerry's  Electric, 
Inc.  (Jerry's  Electric)  requested  a  1-year 
exemption  to  process  and  distribute  in 
conunerce  PCBs  in  buying  and  selling 
PCB-contaminated  transformers  (PDE- 
133).  Specifically,  Jerry's  Electric 


requests  an  exemption  to  rebuild 
drained  PCB-contaminated 
transformers.  In  July  1984,  EPA  denied 
Jerry's  Electric's  earlier  petition  for 
exemption  to  do  essentially  the  same 
activities.  EPA  proposes  to  grant 
petitioner's  current  request  for  a  1-year 
exemption  to  process  and  distribute  in 
commerce  PCBs  in  buying  and  selling 
PCB-contaminated  transformers. 

a.  Background.  In  the  July  10, 1984 
PCB  Exemptions  Rule,  EJPA  denied 
Jerry's  Electric  an  exemption  to  process 
and  distribute  in  commerce  PCBs  in 
buying  and  selling  PCB-contaminated 
transformers.  In  the  proposed  rule 
mailed  to  the  petitioners,  EPA 
specifically  soUcited  information  about 
the  issue  of  unreasonable  risk  of  injury 
to  health  and  the  environment  and  good 
faith  efforts  to  substitute  non-PCBs  for 
PCBs.  Since  Jerry's  Electric,  among  other 
petitioners,  failed  to  respond,  EPA  was 
unable  to  conclude  that  granting  an 
exemption  would  not  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  and  that  the  petitioners 
made  good  faith  efforts  to  substitute 
non-PCBs  for  PCBs.  Thus,  EPA  denied, 
along  with  several  other  petitions, 
Jerry's  Electric's  petition  to  process  and 
distribute  in  commerce  PCBs  in  buying 
and  selling  used  PCB-contaminated 
transformers. 

b.  Rationale  for  proposed  decision  to 
grant.  EPA  proposes  to  grant  Jerry's 
Electric's  new  petition  for  exemption  to 
process  and  distribute  in  commerce 
PCB's  in  buying  and  selling  PCB- 
contaminated  transformers  since  this 
petitioner  has  met  the  statutory 
requirements  of  no  unreasonable  risk 
and  good  faith  efforts  as  required  by 
section  6(e)(3)(B)  (i)  and  (ii)  of  TSCA. 

i.  Unreasonable  risk  finding.  EPA 
concluded  that  Jerry's  Electric  has 
shown  that  granting  an  exemption 
would  not  result  in  an  unreasonable  risk 
of  injury  to  health  or  the  environment. 
EPA  estimates  that  the  amount  of  PCBs 
to  be  processed  and  distributed  in 
commerce  in  buying  and  selling  PCB- 
contaminated  transformers  is  a 
relatively  small  percentage  of  the  PCBs 
now  in  circulation.  Since  Jerry's  Electric 
estimates  that  only  10  percent  of  the 
rebuildable  transformers  are  PCB- 
contaminated  transformers,  it  estimates 
that  only  approximately  450  PCB- 
contaminated  transformers  will  need  to 
be  rebuilt.  Furthermore,  since  Jerry's 
Electric  is  purchasing  already  drained 
units  for  rebuilding,  the  risk  of  exposure 
due  to  normal  leaks  and  spills  in 
handling  PCBs  is  mitiigated.  In  addition, 
since  they  are  required  to  service  these 
transformers  in  accordance  with  the 
requirements  of  40  CFR  761.30(a)(2), 


there  will  be  no  imreasonable  risk  of 
injury  to  health  or  the  environment.  EPA 
also  concluded  that  granting  the 
exemption  will  benefit  society  by 
allowing  small  utilities  nation-wide  to 
replace  burned-out  transformers  quickly, 
which  will  provide  efficient  and  reliable 
electrical  service  throughout  the  United 
States. 

ii.  Good  faith  efforts  findings.  EPA 
concludes  that  Jerry's  Electric  has  met 
the  statutory  requirement  of  good  faith 
efforts  as  required  by  section 
6(e)(3)(B)(ii)  of  TSCA.  Section 
6(e)(3)(B)(iij  of  TSCA  requires 
petitioners  to  make  good  faith  efforts  to 
develop  a  chemical  substance  which 
does  not  present  an  uru^asonable  risk  of 
injiuy  to  health  or  the  environment  and 
which  may  be  substituted  for  PCBs. 

The  petition  submitted  by  Jerry's 
Electric  reveals  that  all  rebuilt  imits  will 
be  filled  with  new  insulating  oil  that  has 
been  tested  and  found  to  contain  less 
Uian  1.0  ppm  of  PCBs.  Thus,  the 
substance  that  the  petitioner  proposes  to 
use  is  a  chemical  substance  which  will 
not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 
Petitioner  has  made  good  faith  efforts  to 
substitute  non-PCBs  for  PCBs. 

EPA  concludes  that  Jerry's  Electric 
has  adequately  met  the  statutory 
requirements  of  no  unreasonable  risk 
and  good  faith  efforts  as  required  by 
section  6(e)(3)(B)  (i)  and  (ii)  of  TSCA. 
Therefore,  EPA  proposes  to  grant  Jerry's 
Electric's  petition  for  exemption  for  1 
year  to  process  and  distribute  in 
commerce  PCBs  in  buying  and  selling 
PCB-contaminated  transformers. 

C.  Distribution  in  Commerce  of 
Equipment  Containing  Less  Than  50 
PPM  PCBs  for  Use  in  the  U.S.  and 
Abroad 

EPA  received  one  petition  for 
exemption  to  distribute  in  commerce 
within  the  United  States  die  casting 
machines  and  trim  presses,  as  well  as 
hydraulic,  heat  transfer,  and  other 
miscellaneous  equipment  in  use  and  in 
storage  for  reuse,  which  contain  less 
than  50  ppm  PCBs.  This  same  petitioner 
requested  an  exemption  to  distribute  in 
commerce  the  same  equipment  for 
export.  TSCA  generally  prohibits  the 
manufacture,  processing,  distribution  in 
commerce,  and  use  of  PCBs.  EPA  issued 
a  final  rule  pubUshed  in  the  Federal 
Register  of  July  10, 1984  (49  FR  28172) 
(the  "Uncontirolled  PCB  Rule"), 
prescribing  conditions  under  which 
certain  manufacturing  processes  were 
excluded  from  the  TSCA  prohibitions, 
and  prescribing  conditions  on  the  use  of 
PCBs  in  hydraulic  and  heat  transfer 
systems. 
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The  Agenqr  recently  clarified  the 
status  of  these  activities  by  affinning 
that  the  existing  regulations  indeed 
prohibit  these  activities,  unless 
specifically  excluded  or  otherwise 
allowed  by  regulation.  However,  EPA 
published  in  the  Federal  Register  of  June 
27. 1988  (52  FR  24206),  a  final 
amendment  which  would  exclude  the 
majority  of  these  activities  from 
regulation. 

This  rule  amended  the  existing 
regulations  by  generally  excluding  from 
the  TSCA  section  6(e)  prohibitions  the 
processing,  distributi<Hi  in  commerce, 
and  use  of  products  containing  less  than 
50  ppm  PCB  concentration,  provided 
these  products  were  legally 
manufactured,  processed,  distributed  in 
commerce,  or  used,  prior  to  October  1, 
1984.  The  term  "legcdly,"  as  used  in  this 
exclusion,  includes  activities  allowed  by 
EPA  by  regulation,  by  exemption 
petition,  by  settlement  agreement,  or 
piusuant  to  other  Agency-approved 
programs. 

As  explained  in  the  June  27. 1988, 
amendment.  EPA  caimot  individually 
identify  and  assess  every  conceivable 
type  of  product  contaminated  at  these 
veiy  low  PCB  levels.  EPA  therefore 
adopted  in  the  June  27. 1988.  amendment 
to  ^e  Uncontrolled  PCB  Rule,  a  generic 
exclusion,  based  upon  the  Agency's 
determination  that  die  use,  processing, 
and  distribution  in  commerce  of 
products  with  less  than  SO  ppm  PCB 
contamination  will  not  generally  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment  EPA  specifically 
excluded  from  the  ban  on  the  processing 
and  distribution  of  PCB  products,  those 
products  containing  certain  "old"  or 
"legal"  PCB's  at  concentrations  of  less 
than  50  ppm.  Therefore,  EPA  determined 
that  an  exemption  would  not  be 
required  to  process  and  distribute 
products  tiiat  contain  the  "old"  excluded 
PCBs  which  aiqiear  in  concentrations 
less  than  50  ppm. 

1.  General  Motors  Corporation 

On  Deoonber  22, 1986,  General 
Motors  Corporation  (General  Motors) 
submitted  two  petitions  for  exemptions 
to  distribute  in  commerce  PCBs  for  use 
within  the  United  States,  and  to 
distribute  in  commerce  PCBs  for  export 
from  the  United  States.  General  Motors 
is  requesting  an  exemption  to  distribute 
in  commerce  PCBs  foimd  in  die  casting 
machinery  and  trim  presses,  and  in 
hydraulic  heat  transfer,  and  other 
miscellaneous  equipment  in  use  or  in 
storage  for  reuse.  Ilie  equipment  has 
been  tested  and  found  to  contain  less 
than  50  iqxn  PCBs.  EPA  proposes  to 
grant  both  of  General  Motors'  petitions 
for  exemption  because  EPA  determined. 


in  the  July  10, 1984,  final  Uncontrolled 
PCB  Rule  and  the  June  27, 1988  final 
amendment  to  the  Uncontrolled  PCB 
Rule  (49  FR  28172  and  53  FR  24206, 
respectively],  that  the  use  of  PCBs  in 
hydraulic  and  heat  transfer  fluid  at 
concentrations  of  less  than  50  ppm 
would  not  pose  an  unreasonable  risk. 
Since  the  amendment  to  the 
Uncontrolled  PCB  rule  was  published  in 
the  Federal  UegMei  on  June  27, 1988  (53 
FR  24206],  General  MottHS  will  no  longer 
require  an  exemption  to  process  and 
distribute  in  commerce  its  equipment 
containing  less  than  50  ppm  PCBs.  EPA 
proposes  to  grant  both  of  General 
Motors'  exemption  to:  (i]  Distribute  in 
commerce  PCBs  for  use  within  the 
United  States:  and  (ii)  distribute  in 
commerce  PCBs  for  export  fit>m  the 
United  States. 

a.  Unreasonable  risk:  Distribution  in 
commeroe  within  the  United  States.  In 
the  July  10, 1984,  Rule,  EPA  concluded 
that  the  risks  associated  with  the  use  of 
PCBs  at  the  concentrations  of  less  than 
50  ppm  are  outwei^ed  by  the  benefits 
of  the  continued  use  of  die  contaminated 
hydraulic  and  heat  transfer  systems,  and 
the  costs  diat  are  avoided  by  not 
requiring  the  further  removal  of  the 
PCBs  remaining  in  these  systems  at  less 
than  50  ppm  after  July  1, 1984.  Therefore, 
EPA  concluded  that  authorizing  the  use 
of  PCBs  in  diese  systems  at 
concentrations  of  less  than  50  ppm 
would  not  present  an  unreasonable  risk 
of  injury  to  health  or  the  environment 
EPA  has  considered  the  risks  associated 
with  the  continued  use  of  this  equipment 
in  authorizing  the  use  of  systems 
containing  less  than  50  ppm  and  found 
that  no  unreasonable  risks  would  result 
Although  Q'A  has  expressed  some 
concern  in  the  past  diat  possible  leaks 
and  spills  from  this  equipment  during 
distribution  in  commerce  may  pose 
unreasonable  risks,  EPA  determined,  in 
the  August  8. 1986.  rule,  that  if 
equipment  is  drained  of  all  free  fiowing 
liquid  priiMr  to  distribution,  no 
unreasonable  risks  will  result 

General  Motors  states  that  shoiild 
EPA  grant  their  request  to  distribute  in 
commerce  this  equipment  which  has 
been  tested  and  shown  to  contain  less 
than  50  ppm  PCBs,  all  free  flowing  liquid 
will  be  drained  and  outside  surfaces  will 
be  cleaned  prior  to  distribution  in 
commerce.  Thus,  EPA  concludes  that 
there  is  no  unreasonable  risk  of  injury  to 
health  or  the  environment  by  granting 
General  Motors'  petition  for  exemption 
to  distribute  in  commerce,  within  the 
United  States,  this  drained  equipment 
previously  contaminated  with  less  than 
50  ppm  PCBs. 


b.  Unreasonable  risk:  Export.  The 
Agency  generally  treats  petitions  for 
exemption  to  export  PCBs  more 
stringentiy  than  petitions  to  distribute 
PCBs  within  the  United  States  because 
EPA  has  little  or  no  control  over  the 
distribution,  use,  and  disposal  of  PCBs 
once  they  have  been  exported. 
However,  EPA  concludes  that  these 
concerns  are  mitigated  in  the  export  of 
equipment  contaminated  with  less  than 
50  ppm  PCBs,  and  drained  of  all  free 
flowing  liquid  before  their  distribution  in 
commerce.  EPA  has  considered  the  risks 
associated  with  the  continued  use  of  this 
equipment  in  authorizing  the  use  of 
systems  containing  less  than  50  ppm 
PCBs  and  found  that  no  unreasonable 
risks  would  result  EPA's  concerns  about 
possible  leaks  and  spills  resulting  from 
distribution  in  commerce  are  mitigated 
in  this  instance  since  all  equipment  is 
drained  of  all  free  flowing  liquid. 
Further,  in  the  July  10, 1983.  rule,  EPA 
included  provisions  that  authorized  the 
use  of  PCBs  in  hydraulic  and  heat 
transfer  systems  at  concentrations  less 
than  50  ppm  for  the  remainder  of  their 
useful  lives.  General  Motors  is 
proposing  to  e)qport  only  equipment  that 
has  been  tested  and  shown  to  contain 
less  than  SO  ppm  PCBs  that  has  been 
drained  of  all  free  flowing  liquids.  Under 
40  CFR  761.20(b)(2).  EPA  allows  the 
export  of  PCBs  at  concentrations  less 
than  50  ppm,  for  purposes  of  disposal. 
Thus,  EPA's  concern  about  disposal 
capabiUties  in  other  countries,  for 
equipment  contaminated  vrith  less  than 
50  ppm,  is  mitigated.  EPA  finds  that  no 
unreasonable  risks  of  injury  to  health  or 
the  environment  would  result  in  granting 
this  exemption.  "ITierefore,  EPA  proposes 
to  grant  General  Motors'  petition  for 
exemption  to  export  equipment 
containing  less  than  50  ppm  PCBs. 

c.  Good  faith  efforts  finding.  As 
discussed  in  Unit  in.  of  this  preamble, 
section  6(e)(3)(B](ii)  of  TSCA  requires 
petitioners  to  demonstrate  good  faith 
efforts  to  substitute  non-PCBs  for  PCBs. 
Petitioner  has  already  tested  and  found 
that  the  PCB  contaiminated  level  is  less 
than  50  ppm  in  the  equipment  that 
petitioner  wishes  to  distribute  in 
commerce.  As  determined  in  the  July  10, 
1984,  rule,  the  elimination  of  PCBs  from 
contaminated  hydraulic  and  heat 
transfer  systems  may  not  be  technically 
feasible  through  existing  retrofiU 
technologies.  For  reasons  related  to  the 
internal  geometry  and  operating  and 
design  characteristics  of  these  systems, 
PCB  residues  tend  to  persist  despite 
draining  and  retrofiUing. 

General  Motors  has  met  the  statutory 
requirements  of  good  faith  effors  as 
required  by  TSCA  section  6(e){3)(B]{ii). 
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General  Motors  states  it  has  tested  and 
found  tliat  all  equipment  that  would  be 
distributed  in  commerce  in  the  United 
States  and  abroad,  contains  a 
concentration  of  less  than  50  ppra  PCBs. 
Further.  General  Motors  states  that  all 
equipment  would  be  drained  of  free 
flowing  liquid  and  the  outside  surfaces 
cleaned  prior  to  distribution  in 
commerce. 

Therefore,  EPA  proposes  to  grant 
General  Motor's  two  exemptions  to:  (1) 
Distribute  in  commerce  within  the 
United  States  equipment  contaminated 
with  less  than  50  ppm  PCBs;  and  (2) 
export  equipment  contaminated  with 
less  than  50  ppm  PCBs.  However, 
General  Motors  does  not  require  an 
exemption  for  these  activites  since  the 
June  27, 1988  Uncontrolled  PCB  rule 
become  final  allowing  the  processing 
and  distribution  in  commerce  of 
excluded  PCB  products  as  defined  in 
§  761.3. 

D.  Microscopy 

EPA  received  two  petitions  to  process 
and  distribute  in  commerce  PCBs  for  use 
as  a  mounting  medium  in  microscopy. 
PCBs  are  used  in  art  and  historic 
conservation  to  preserve  specimens  for 
later  study,  and  in  identifying  and 
preserving  small  particles,  including 
envirorunental  contaminants,  industrial 
contaminants,  and  crime  scene  trace 
evidence.  The  identification  of  these 
particles  is  based  on  their  form, 
structure,  and  optical  properties,  as  they 
appear  relative  to  the  optical  properties 
of  PCBs.  EPA  has  authorized  the  use  of 
PCBs  as  a  mounting  medium  in 
microscopy. 

The  Use  Authorization  Rule  published 
in  the  Federal  Register  of  July  10, 1984 
(49  FR  28193).  authorized  the  indefinite 
use  of  PCBs  as  a  mounting  medium  in 
microscopy  for  aU  purposes,  the 
indefinite  use  of  PCBs  as  an  immersion 
oil  in  low  fluorescence  microscopy,  and 
the  indefinite  use  of  PCBs  as  an  optical 
liquid.  Despite  these  use  authorizations, 
persons  wishing  to  process  and 
distribute  in  commerce  PCBs  for  this 
purpose  must  petition  for  an  exemption, 
as  stated  in  40  CFR  761.30{k). 

1.  McCrone  Accessories  & 
Components,  Division  of  Walter  C. 
McCrone  Associates,  Inc.  On  June  25. 
1985,  McCrone  Accessories  & 
Components,  a  Division  of  Walter  C. 
McCrone  Associates,  Inc.  (McCrone), 
petitioned  for  an  exemption  to  process 
and  distribute  in  commerce  PCBs  for  use 
as  a  mounting  medium  in  microscopy 
(PDE 149).  McCrone's  petition  is  in  the 
form  of  a  request  for  renewal  of  an 
exemption  granted  in  July  1984  to  engage 
in  substantially  similar  activities  for  a 
period  of  1  year.  EPA  proposes  to  deny 


this  petitioner's  request  for  another  1- 
year  exemption  because  the  petitioner 
has  failed  to  meet  the  statutory 
requirements  of  good  faith  efforts  as 
required  by  section  6(e)(3)(B)(ii)  of 
TSCA. 

a.  Background.  In  the  July  10, 1984, 
PCB  Exemptions  Rule  (49  FR  28354), 
EPA  granted  McCrone's  earlier  petition 
for  1  year  to  process  and  distribute  in 
commerce  PCBs  for  use  as  a  mounting 
medium  in  microscopy  for  all  purposes. 
EPA  concluded  that  granting  an 
exemption  would  not  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  and  that  McCrone  met 
the  statutory  requirement  of  good  faith 
efforts. 

i.  Unreasonable  risks  finding.  In 
McCrone's  previous  exemption  petition. 
EPA  concluded  that  granting  McCrone 
an  exemption  would  not  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  concluded  this 
after  taking  into  consideration  the 
effects  on  human  health  and  the 
environment,  the  potential  for  exposure 
to  PCBs,  the  benefits  of  using  PCBs,  the 
availability  of  substitutes,  and  the 
economic  impact  of  various  regulatory 
options,  as  discussed  in  the  July  10, 1984. 
Use  Authorization  Rule. 

EPA  also  concluded  that  granting 
McCrone  an  exemption  would  not 
present  an  unreasonable  risk  because 
McCrone  would  process  PCBs  in  small 
quantities  and  the  risk  of  exposure  to 
humans  and  the  environment  would  be 
minimized  by  the  small  quantities  of 
PCBs  used  in  each  application,  by  the 
viscosity  of  the  PCBs.  and  by  the  careful 
handling  procedures  typical  of 
laboratory  work.  In  addition.  EPA 
concluded  that  granting  an  exemption 
would  benefit  society  by  allowing 
specialized  microscopy  work  to 
continue. 

ii.  Good  faith  efforts  finding.  In  EPA's 
evaluation  of  good  faith  efforts.  EPA 
concluded  that  McCrone  met  the 
statutory  requirement  of  good  faith 
efforts.  EPA  was  persuaded  at  that  time 
that  there  were  no  adequate  substitutes 
for  PCBs  for  use  as  a  permanent 
mounting  medium  in  microscopy  in 
some  relatively  rare  instances,  such  a 
preserving  crime  scene  evidence.  Thus. 
EPA  concluded  that  McCrone  had  met 
the  statutory  requirement  of  good  faith 
efforts  and  granted  the  exemption. 

b.  Rationale  for  proposed  decision  to 
deny.  EPA  proposes  to  deny  McCrone's 
petition  for  exemption.  Although 
McCrone  has  met  the  statutory 
requirement  of  no  unreasonable  risk 
(section  6(e)(3)(B)(i)  of  TSCA).  McCrone 
has  failed  to  meet  the  statutory 
requirement  of  good  faith  efforts 
(section  6(e)(3)(B)(ii)  of  TSCA). 


i.  Unreasonable  risk  finding.  EPA 
reaffirms  its  conclusion  made  in  the  July 
10. 1984.  PCB  Exemption  Rule,  that 
McCrone  has  met  the  statutory 
requirement  of  no  unreasonable  risk 
(section  6(e)(3)(B)(i)  of  TSCA).  EPA 
agrees  that  there  are  no  unreasonable 
risks  to  health  or  the  enviroiunent  since 
McCrone  continues  to  process  and 
utilize  PCBs  in  small  quantities. 

ii.  Good  faith  efforts  finding.  The 
petitioner  has  not  submitted  any 
information  that  shows  good  faith 
efforts  to  substitute  non-PCBs  for  PCBs 
as  required  by  section  6(e)(3)(B)(ii)  of 
TSCA.  A  good  faith  efforts  finding 
requires  a  petitioner  to  show  specifically 
what  it  did  to  substitute  non-PCBs  for 
PCBs  or  to  show  why  it  did  not  seek  to 
substitute  non-PCBs  for  PCBs.  McCrone 
has  shown  no  efforts  to  phase  out  the 
sale  and  use  of  PCBs  where  possible, 
nor  has  McCrone  indicated  an  attempt, 
or  why  it  made  no  attempt,  to  develop  a 
chemical  substance  which  may  be 
substituted  for  PCBs  as  required  by 
section  6(e)(3){B)(ii)  of  TSCA. 

Therefore,  EPA  proposes  to  deny 
McCrone's  petition  for  exemption  to 
process  and  distribute  PCBs  for 
microscopy  because  the  petitioner  did 
not  provide  the  information  necessary 
for  EPA  to  conclude  that  good  faith 
efforts  were  made  to  substitute  non- 
PCBs  for  PCBs  as  required  by  section 
section  6(e)(3)(B)(ii)  of  TSCA. 

2.  R.P.  Cargille  Laboratories,  Inc.  On 
June  28, 1985,  the  R.P.  Cargille 
Laboratories,  Inc.  (Cargille)  requested  a 
renewal  of  its  1-year  exemption  to 
process  and  distribute  in  commerce 
PCBs  for  the  following:  (1)  Use  as  a 
mounting  medium  in  microscopy;  (2)  use 
as  an  immersion  oil  in  low  fluorescence 
microscopy  (other  than  capillary 
microscopy);  and  (3)  use  as  an  optical 
liquid  (PDE  181).  EPA  granted  Cargille  a 
1-year  exemption  in  July  1984  to  engage 
in  substantially  similar  activities.  EPA 
proposes  to  deny  this  petitioner's 
request  for  another  1-year  exemption 
because  the  petitioner  has  failed  to  meet 
the  statutory  requirement  of  good  faith 
efforts  as  required  by  section 
6(e)(3)(B)(ii)ofTSCA. 

a.  Background.  In  the  July  10, 1984. 
PCB  Exemptions  Rule  (49  FR  28154), 
EPA  granted  Cargille's  1979  petition  for 
1  year  to:  (1)  Process  and  distribute  in 
commerce  PCBs  for  use  as  a  mounting 
medium  in  microscopy  for  all  purposes; 
(2)  process  and  distribute  in  commerce 
small  quantities  of  PCBs  for  use  as  an 
optical  liquid;  and  (3)  process  and 
distribute  in  conunerce  PCBs  for  use  as 
an  immersion  oil  in  low  fluorescence 
microscopy  (other  than  capillary 
microscopy).  EPA  concluded  that 


Federal  Renter  /  Vol  53,  No.  164  /  Wednesday,  August  24.  1988  /  Proposed  Rules 32335 


granting  an  exemption  would  not  result 
in  an  unreasonable  risk  of  injury  to 
health  or  the  environment  and  Uiat 
Cargille  had  made  good  faith  e^orts  to 
develop  substitutes  for  PCBs  and  to 
phase  out  the  sale  and  use  of  PCBs 
whenever  possible.  The  exemption  was 
granted  on  the  condition  that  Cargille 
store  the  PCBs  it  processes  and 
distributes  in  commerce  in  accordance 
with  the  storage  for  disposal 
requirements  of  40  CFR  761.65(b). 

i.  Unreasonable  risk  finding.  In 
Cargille's  previous  exemption  petition. 
EPA  concluded,  after  considering  the 
effects  on  human  health  and  the 
environment,  the  potential  for  exposure 
to  PCBs,  the  benefits  of  using  PCBs  and 
the  availability  of  substitutes,  and  the 
economic  impact  of  various  regulatory 
options,  as  discussed  in  the  July  10, 1984, 
Use  Authorization  Rule,  that  granting 
Cargille  an  exemption  would  not  result 
in  an  unreasonable  risk  of  injury  to 
health  or  the  envirormient.  EPA  also 
concluded  that  since  Cargille  would 
process  and  utilize  PCBs  in  small 
quantities  it  would  present  no 
unreasonable  risk  to  human  health  or 
the  environment.  Thus,  EPA  concluded 
that  granting  Cargille's  petition  for 
exemption  to  process  and  distribute  in 
commerce  PCBs  for  the  uses  described 
above  would  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

ii.  Good  faith  efforts  finding.  In  EPA's 
evaluation  of  good  faith  efforts,  EPA 
concludes  that  Cargille  made  good  faith 
efforts  to  develop  substitutes  for  PCBs 
and  to  phase  out  the  sale  and  use  of 
PCBs  whenever  possible.  EPA  was 
persuaded,  at  that  time,  that  in  some 
circumstances  there  are  no  adequate 
substitutes  for  PCBs  for  use  as  a 
mounting  medium  in  microscopy  in 
some  relatively  rare  instances,  such  as 
preserving  crime  scene  evidence;  in  low 
fluorescence  medical  research  (other 
than  capillary  microscopy);  and  in  space 
communications  and  defense-related 
projects  that  require  specialized  optical 
liquids.  In  addition,  Cargille  voluntarily 
entered  into  a  consent  agreement  with 
EPA  to  store  the  PCBs  it  processes  and 
distributes  in  commerce  in  accordance 
with  the  storage  for  disposal 
requirements  of  40  CFR  761.65(b).  Thus, 
EPA  granted  Cargille's  petition  for  1 
year  to  process  and  distribute  in 
commerce  PCBs  for  use  (except  as  a 
precision  calibration  standard),  with  the 
condition  that  Cargille  store  the  PCBs  it 
processes  and  distributes  in  accordance 
with  the  storage  for  disposal 
requirements  of  40  CFR  761.65(b). 

b.  Rationale  for  proposed  decision  to 
deny.  EPA  proposes  to  deny  Cargille's 


new  petition  for  exemption.  Although 
Cargille  has  met  the  statutory 
requirement  of  no  unreasonable  risk 
(section  6(e)(3)(B)(i)  of  TSCA).  Cargille 
has  failed  to  meet  the  statutory 
requirement  of  good  faith  efforts 
(section  6(e)(3)(B)(ii)  of  TSCA). 

i.  Unreasonable  risk  findings.  EPA 
concludes  that  granting  Cargille  an 
exemption  would  not  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  envirormient.  EPA  reaffirms  its 
conclusion,  made  in  the  July  10, 1984, 
PCB  Exemptions  Rule,  that  Cargille  has 
met  the  statutory  requirement  of  no 
uiu-easonable  risk  (section  6(e)(3)(B)(i) 
of  TSCA).  EPA  sees  no  significant 
changes  since  Cargille's  earlier  petition 
to  necessitate  a  change  in  EPA's 
previous  conclusion  of  no  unreasonable 
risk  made  in  the  PCB  Exemptions  Rule. 

Cargille  continues  to  process  PCBs  in 
small  quantities,  using  laboratory 
practices  designed  to  minimize  human 
and  environmental  exposure  to  PCBs, 
including  the  use  of  exhaust  fume  hoods 
and  personal  protection  equipment. 
Once  Cargille  has  distributed  the  PCBs, 
the  risks  of  exposure  to  humans  and  the 
environment  are  minimized  by  the  small 
quantities  of  PCBs  used  in  each 
application,  by  the  viscosity  of  the  PCBs, 
and  by  the  careful  handling  procedures 
typical  of  laboratory  work. 

ii.  Good  faith  efforts  finding.  EPA 
considers  several  factors  in  determining 
whether  a  petitioner  has  made  good 
faith  efforts  (see  Unit  III.).  One  such 
factor  is  whether  a  petitioner  has 
expended  time  and  effort  to  develop  or 
search  for  a  substitute.  Although 
Cargille  alleges  that  good  faith  efforts 
are  imderway  to  develop  PCB-free 
replacements  for  low  fluorescence 
immersion  oil  and  PCB-containing 
mounting  media,  no  evidence  has  been 
submitted  to  substantiate  this  allegation. 
Cargille's  last  exemption  petition  was 
granted  based  on  Cargille's  assertions 
that  good  faith  efforts  were  underway  to 
develop  PCB-free  replacements.  In  fact, 
Cargille  stated  in  their  last  petition  for 
exemption  (in  1984)  that  they 
anticipated  that  such  replacements 
would  be  available  in  1  year  to  18 
months.  The  burden  rests  on  the 
petitioner  to  show  specifically  what  it 
did  to  substitute  non-PCBs  for  PCBs  or 
show  why  it  did  not  seek  to  substitute 
non-PCBs  for  PCBs.  Therefore,  without 
further  evidence  of  Cargille's  continuing 
efforts  to  develop  substitutes  for  PCB- 
containing  immersion  oil  and  moimting 
media,  EPA  cannot  make  a  finding  of 
good  faith  efforts. 

Therefore,  EPA  proposes  to  deny 
Cargille's  petition  for  exemption  to:  (1) 
Process  and  distribute  in  conunerce 


PCBs  for  use  as  a  mounting  medium  in 
microscopy  for  all  purposes;  (2)  process 
and  distribute  in  commerce  PCBs  for  use 
as  an  immersion  oil  in  low  fluorescence 
microscopy  (other  than  capillary 
microscopy);  and  (3)  process  and 
distribute  in  commerce  small  quantities 
of  PCBs  for  use  as  an  optical  liquid. 

E.  Research  and  Development 

EPA  received  two  petitions  for 
exemption  fi-om  the  same  petitioner;  one 
petition  requesting  an  exemption  to 
manufacture  PCBs  for  use  in  small 
quantities  for  research  and  development 
and  the  other  petition  requesting  an 
exemption  to  export  PCBs  for  use  in 
small  quantities  for  research  and 
development.  EPA  also  received  from 
another  petitioner  a  petition  for 
exemption  to  import  small  quantities  of 
PCBs  for  research  and  development. 

EPA  authorized,  indefinitely,  the  use 
of  PCBs  in  small  quantities  for  research 
and  development  in  the  Use 
Authorization  Rule  published  in  the 
Federal  Register  of  July  10, 1984.  "Small 
quantities  for  research  and 
development"  is  defined  at  40  CFR  761.3 
as  "any  quantity  of  PCBs  (1)  that  is 
originally  packaged  in  one  or  more 
hermetically  sealed  containers  of  a 
volume  of  no  more  than  five  (5.0) 
millihters,  and  (2)  that  is  used  only  for 
purposes  of  scientific  experimentation 
or  analysis,  or  chemical  research  on,  or 
analysis  of,  PCBs,  but  not  for  research  or 
analysis  for  the  development  of  a  PCB 
product." 

The  processing  and  distribution  of 
PCBs  in  small  quantities  for  use  in 
research  and  development  is  also 
allowed  via  a  class  exemption  which 
eliminated  the  need  for  each  processor 
and  distributor  to  file  an  individual 
exemption.  In  the  PCB  Exemptions  Rule, 
published  in  the  Federal  Register  of 
August  8, 1986  (51  FR  28556)  EPA 
granted  a  class  exemption  to  all  persons 
processing  and  distributing  in  commerce 
PCBs  for  use  in  research  and 
development.  The  class  exemption 
includes  all  persons  or  business  entities 
which  process  and  distribute  in 
commerce  PCBs  in  accordance  with  the 
definition  of  "small  quantities  for 
research  and  development"  as  specified 
in  40  CFR  761.3.  EPA  placed  the 
following  terms  and  conditions  on  the 
class  exemption:  (a)  That  all  processors 
and  distributors  maintain  records  of 
their  PCB  activities  for  a  period  of  5 
years;  and  (b)  that  any  person  or 
company  that  expects  to  process  or 
distribute  in  conunerce  100  g  (0.22  lbs.) 
or  more  PCBe  for  research  and 
development  in  1  year  report  to  EPA  and 
identify  the  sites  of  PCB  activities  and 
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the  quantities  of  PCBs  to  be  processed 
or  distributed  in  commerce. 

In  granting  this  class  exemption,  EPA 
retained  the  authority  to  terminate  the 
class  exemption,  or  to  exclude  any 
processor  or  distributor  from  the  class 
exemption,  upon  determining  that 
maintaining  the  class  exemption  as  to 
all,  or  some,  processors  and  distributors 
will  pose  an  unreasonable  risk  of  injury 
to  health  or  the  environment.  Any 
changes  in  the  disposition  of  the  class 
exemption,  or  the  status  of  individuals 
within  the  class  exemption,  will  be 
published  in  a  notice  of  proposed 
rulemaking  and  the  petitioners  will  be 
allowed  to  continue  activities  until  a 
final  rule  is  promulgated. 

The  manufacturing  and/or  exporting 
of  PCBs  in  small  quantities  for  research 
and  development  is  not  allowed  without 
specific  individual  exemptions 
(manufacture  includes  importation 
under  40  CFR  761.3.).  Therefore,  while 
the  petitioner's  processing  and 
distribution  in  commerce  activities  are 
covered  by  the  class  exemption 
discussed  above,  EPA  must  make  a 
company-specific  determination  of  no 
unreasonable  risk  and  good  faith  efforts 
before  granting  petitions  for  exemption 
to  manufacture  and/or  export  PCBs  for 
use  in  research  and  development 

1.  Accu-Standard 

On  April  11, 1986,  Accu-Standard 
submitted  two  petitions  for  exemptions 
to  (i)  manufacture  PCBs  in  small 
quantities  for  research  and 
development,  and  (ii)  export  PCBs  in 
small  quantities  for  research  and 
development.  EPA  proposes  to  grant 
both  Accu-Standard  petitions  for 
exemption  because  Accu-Standard's 
manufacturing  and  export  activities  are 
consistent  with  research  and 
development  activities  which  were 
found  not  to  pose  an  unreasonable  risk 
in  the  July  10, 1984,  and  August  8, 1986, 
final  PCB  Exemption  Rules  (49  FR  28154 
and  51  FR  28556,  respectively). 

Both  tinal  PCB  Exemption  Rules  also 
concluded  that  while  the  general  goal  of 
TSCA  section  6(e)  is  to  phase  out  the 
manufacture,  processing,  distribution  in 
commerce,  and  use  of  PCBs,  this  goal 
does  not  apply  to  critical  health, 
environmental,  and  scientific  research 
on  PCBs.  EPA  believes  that  some  PCBs 
will  always  be  needed,  if  only  for 
analytical  standards,  to  ensure  that  the 
goal  of  section  0(e)  is  being  met 
Therefore,  EPA  has  maintained  the 
policy  of  automatically  renewing 
exemptions  for  manufactiu'e,  processing, 
distribution  in  commerce,  and  export  of 
PCBs  for  research  and  development  at 
the  end  of  each  year  unless  the 
petitioner  changes  the  quantity  of  PCBs 


or  the  maimer  of  handling  of  PCBs  (in 
the  case  of  exemptions  to  manufacture 
or  export  PCBs  for  research  and 
development),  or  the  Agency  receives 
information  affecting  the  unreasonable 
risk  determination  as  to  any  or  all 
members  of  the  class  exemption  to 
process  and  distribute  in  conunerce 
PCBs  in  small  quantities  for  research 
and  development. 

Thus,  should  either  or  both  of  the 
Accu-Standard  exemption  requests  be 
granted  in  the  final  action  on  this 
proposed  rule,  EPA  will  automatically 
renew  the  exemption(s)  every  year. 
However,  Accu-Standard  will  be 
required  to  notify  EPA  of  any 
substantial  changes  in  the  quantity 
handled,  or  the  manner  of  handling 
PCBs  under  the  Accu-Standard 
exemption(8).  EPA  will  review  such 
information,  and  change  the  status  of 
the  exemption(8),  if  necessary,  by 
rulemaking.  The  petitioner  will  be 
allowed  to  continue  its  activity  under 
the  exemption(s)  until  the  Agency  takes 
final  action  changing  the  status  of  the 
exemption(s). 

a.  Unreasonable  risk  manufacture.  In 
the  July  10, 1984.  final  PCB  Exemptions 
Rule,  EPA  concluded  that  the 
manufacture  of  PCBs  for  research  and 
development  does  not  pose 
unreasonable  risks  of  injury  to  human 
health  or  the  environment.  EPA  based 
this  fmding  on  the  following 
considerations:  (1)  these  PCBs  are 
manufactured  using  good  laboratory 
practices  which  are  designed  to 
minimize  human  and  environmental 
exposure;  (2)  the  PCB  synthesis  is 
performed  by  trained  laboratory 
personnel;  and  (3)  the  risk  of  exposure, 
if  any,  to  PCBs  diuing  the  subsequent 
storage  and  shipment  of  analytical 
standards  is  small  because  the  PCBs  are 
packaged  in  hermetically  sealed 
containers  and  are  marked  with  warning 
labels. 

Accu-Standard  will  be  manufacturing 
as  httle  as  200  mg,  and  no  more  than  100 
g,  of  PCBs  per  year.  Accu-Standard 
employs  trained  laboratory  personnel 
who  operate  in  accordance  with  good 
laboratory  practices.  PCBs 
manufactured  by  Accu-Standard  will  be 
packaged  in  hermetically  sealed 
containers  of  5  ml  or  less  (by  volume). 
Therefore,  EPA  finds  that  no 
unreasonable  risk  will  result  from 
granting  an  exemption  to  Accu-Standard 
to  manufacture  PCBs  in  small  quantities 
for  research  and  development. 

b.  Unreasonable  risk:  Export.  The 
Agency  generally  treats  petitions  for 
exemption  to  export  PCBs  more 
stringently  than  petitions  for  exemption 
to  distiibute  PCBs  within  the  United 
States  because  EPA  has  littie  or  no 


control  over  the  distribution,  use,  and 
disposal  of  PCBs  once  they  have  been 
exported.  However,  EPA  beUeves  that 
those  concerns  are  mitigated  in  the 
export  of  PCBs  in  small  quantities  for 
research  and  development  by  the 
viscosity,  quantity,  marking,  and 
packaging  of  the  PCBs,  as  well  as  by  the 
careful  handling  of  the  PCBs  by  trained 
personnel. 

Accu-Standard  will  be  distributing  in 
commerce  (within  the  United  States  and 
for  export  approximately  800  g  of  PCBs. 
Accu-Standard  is  uncertain  how  much 
of  this  total  will  be  exported  under  the 
exemption,  if  granted.  Assuming  that 
Accu-Standard  could  potentially  export 
as  much  as  800  g  of  PCBs  under  an 
export  exemption,  EPA  finds  that  no 
unreasonable  risk  will  result  from 
granting  the  exemption. 

c.  Good  faith  efforts  finding.  EPA  has 
determined  that  the  good  faith  efforts 
finding  is  not  relevant  to  petitions  to 
manufacture  or  export  PCBs  in  small 
quantities  for  research  and  development 
because  there  are  no  substitutes  for 
PCBs  in  health  and  environmental 
research.  Pure  PCBs  are  needed  for  this 
research  because  commercial  PCBs 
contain  mixture  of  isomers  and 
contaminants  which  may  adversely 
affect  experimental  research,  and  in 
general  PCBs  are  being  phased  out  of 
use  and  are  less  available  for  research 
and  development. 

Therefore,  EPA  proposes  to  grant 
Accu-Standard  two  exemptions:  (1)  To 
manufacture  PCBs  in  small  quantities 
for  research  and  development;  and  (2)  to 
export  PCBs  in  small  quantities  for 
research  and  development 

2.  Unison  Transformer  Services,  Ina 

On  April  24, 1987,  Unison  Transformer 
Services,  Inc.  (Unison)  submitted  a 
petition  for  exemption  to  import  into  the 
United  States  small  quantities  of  PCB- 
containing  fluid  taken  from  PCB 
Transformers  which  have  been 
retrofilled,  for  purposes  of  testing  and 
analysis.  Unison  wants  to  analyze  this 
fluid  to  determine  PCB  concentration,  as 
well  as  other  parameters  such  as 
moisture  content,  as  part  of  its  customer 
service  program.  Unison  wishes  to  ship 
no  more  than  250  samples.  Unison  states 
that  each  sample  will  contain  5  mL  or 
less  fluid  and  will  be  shipped  in  EPA 
and  DOT-approved  shipping  containers 
with  sufficient  absorbent  to  prevent  any 
releases  from  containers.  Unison  also 
states  that  the  PCB  concentration  in 
such  samples  can  range  from  0-100 
percent.  EPA  proposes  to  grant  Unison's 
petition,  because  Unison's  import 
activity  is  consistent  with  research  and 
development  activities  which  were 
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found  not  to  pose  an  unreasonable  risk 
in  the  July  10, 1984,  and  August  8, 1986, 
Bnal  PCB  Exemption  Rules.  EPA 
proposes  to  grant  this  petitioner's 
request  for  a  1-year  exemption  to  import 
small  quantities  of  PCBs  for  research 
and  development  provided  the  petitioner 
meets  the  conditions  of  the  exemption 
as  stated  in  §  761.80(m)(8]. 

The  July  10, 1984,  and  the  August  8. 
1986,  rules  concluded  that  while  the 
general  goal  of  TSCA  section  6(e]  is  to 
phase  out  the  manufacture  (which 
includes  importation  under  S  761.3], 
processing,  distribution  in  commerce, 
and  use  of  PCBs,  this  goal  would  not  be 
served  if  critical  health,  environmental 
and  scientific  research  on  PCBs  is 
prevented.  EPA  believes  that  some  PCBs 
will  always  be  needed,  if  only  for 
analytical  standards  to  ensure  that  the 
goal  of  section  6(e)  is  being  met.  EPA 
automatically  renews  exemptions  for 
manufacture,  processing  and 
distribution  in  commerce,  and  export  of 

:  PCBs  for  research  and  development. 

I  However,  EPA  will  require  that  should 
an  increase  in  the  amount  of  PCBs  to  be 
manufactured,  imported,  or  exported  or 
any  change  in  the  manner  of 
manufacture,  import,  or  export  of  PCBs, 
petitioners  are  to  notify  EPA  as 
specified  at  51  FR  28556  (August  8, 1986]. 

Thus,  should  Unison's  exemption 
request  be  granted  in  the  final  action  on 
this  proposed  rule,  EPA  will 
automatically  renew  the  exemption 
every  year.  However,  Unison  will  be 
required  to  notify  EPA  of  any 
substantial  changes  in  the  quantity 
handled,  or  the  manner  of  handling 
PCBs  under  Unison's  exemption.  EPA 
will  review  such  information,  and 
change  the  status  of  the  exemption,  if 
necessary,  by  rulemaking.  The  petitioner 
will  be  allowed  to  continue  its  activity 
under  the  exemption  until  the  Agency 
takes  final  action  changing  the  status  of 
the  exemption. 

a.  Unreasonable  risk  finding.  EPA 
concluded  that  granting  an  exemption 
will  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 
Should  Unison  follow  the  conditions  of 
the  exemption,  that  is:  (i)  The  use  of  5.0 
ml  hermetically  sealed  vials,  (ii]  the 
total  to  be  imported  not  to  exceed  250 
samples  diuing  the  exemption  period, 
and  (iii)  quarterly  inspections  of  its 
laboratories  to  ensure  that  proper  safety 
procedures  are  being  followed,  there 
will  be  no  unreasonable  risk  of  injury  to 
health  or  the  environment.  Futhermore, 
Unison  stated  that  the  shipping 
container  will  be  shipped  vdth  sufficient 
absorbent  to  prevent  PCB  release  into 
the  environment  should  an  accident 
occur. 


To  ensure  proper  handling  of  samples, 
Unison  stated  that  this  laboratory 
employees  who  will  be  involved  in  the 
collection,  shipping,  and  analysis  of 
samples  have  been  specially  trained  in 
handhng,  analysis,  and  disposal  of  fluids 
containing  PCBs.  Unison  stated  that  it 
requires  its  workers  to  wear  protective 
clothing,  handle  PCBs  in  a  hood  used 
exclusively  for  PCB-related  work,  all  of 
which  will  minimize  exposure  to  PCBs. 
Unison  did  not  estimate  what  the  cost  of 
denial  would  be,  but  did  state  that 
denial  of  the  application  would 
significantly  hinder  efforts  in  many 
countries  to  offer  their  services,  which 
would  adversely  impact  efforts  to 
remove  PCBs  from  U.S.  corporate- 
owned  transformers  abroad.  Unison 
stated  that  granting  the  petition  would 
expedite  removal  and  destruction  of 
VC&s  in  many  nations.  Unison  also 
stated  that  it  has  explored  the 
alternative  of  having  these  analyses 
conducted  in  the  coimtries  in  which  the 
stunples  are  taken,  but  found  they  do  not 
have  the  precision  and  reliability 
required  to  track  and  assure  successful 
appUcation  of  the  technology  as 
demonstrated  in  the  United  States.  In 
particular,  foreign  laboratories  do  not 
have  the  necessary  experience  to 
quantitate  PCBs  in  Unison's  proprietary 
fluid. 

The  considerations  involved  with  this 
petition  of  Unison  are  similar  to  those  of 
the  petitions  for  the  manufacturing, 
processing,  and  distribution  in 
commerce  of  PCBs  for  research  and 
development,  as  described  in  Unit  IV.D. 
of  this  preamble.  The  goal  of  section  6(e] 
of  TSCA  is  to  phase  out  the 
manufacture,  processing,  distribution  in 
commerce  and  use  of  PCBs.  EPA 
believes  that  this  goal  does  not  apply  to 
petitioners,  such  as  Unison,  who  import 
small  quantities  of  PCBs  for  the 
continuation  of  important  research 
activities.  The  importation  of  small 
quantities  of  PCB  fluid  for  research  and 
development  under  the  safeguards 
provided  in  the  Unison  petition  in 
addition  to  the  conditions  EPA  has 
placed  on  the  exemption,  will  aid  in  the 
Agency's  implementation  of  section  6(e] 
of  TSCA. 

Should  a  1-year  exemption  be  granted 
to  Unison,  EPA  will  automatically  renew 
the  exemption  unless  Unison  notifies 
EPA  of  any  increase  in  the  amount  of 
PCBs  to  be  imported  or  any  change  in 
the  manjier  of  import  of  PCBs.  Any 
changes  in  these  factors  may  affect 
EPA's  conclusion  that  the  exemption 
does  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment.  EPA 
will  consider  the  submission  of  such 
information  to  be  a  renewed  petition  for 


exemption.  EPA  will  evaluate  the 
information  in  the  renewed  exemption 
petition,  published  a  proposed  rule  for 
public  comment,  and  issue  a  final  rule 
either  granting  or  denying  the 
exemption.  Until  EPA  acts  on  the 
renewed  exemption  petition,  the 
petitioner  will  be  allowed  to  continue 
the  activities  for  which  it  requests 
exemption. 

b.  Good  faith  efforts  finding.  EPA 
concluded  that  Unison  made  good  faith 
efforts  to  substitute  non-PCBs  for  PCBs. 
Indeed,  Unison's  petition  for  exemption 
to  test  the  samples  is  an  important  part 
of  its  program  to  get  customers  to 
substitute  Unison's  non-PCB  transformer 
fluid  for  PCB  transformer  fluid.  Granting 
an  exemption  will  benefit  society  by 
promoting  the  use  of  a  non-PCB 
transformer  fluid  as  a  substitute  for 
PCBs,  thereby  reducing  contamination 
both  within  the  United  States  and 
abroad.  In  addition.  Unison's  success  in 
marketing  the  non-PCB  transformer  fluid 
abroad  may  indirectly  help  it  market 
such  substitutes  in  the  United  States,  as 
these  substitutes  become  more  widely 
accepted  and  used.  Thus,  granting 
Unison  an  exemption  furthers  EPA's 
goal  of  phasing  out  PCB's 

Therefore,  EPA  grants  Unison  an 
exemption  for  1  year  to  import  no  more 
than  250  samples  of  PCB-contaminated 
fluid  taken  fi-om  PCB  Transformers  for 
purposes  of  testing  and  analysis. 

F.  Inadvertently  Generated  PCBs 

EPA  received  one  renewal  petition  for 
exemption  to  process  and  distribute 
inadvertently  generated  PCBs  above 
allowable  concentration  levels  for 
"excluded  manufacturing  processes". 

The  Uncontrolled  PCB  Rule  published 
in  the  Federal  Register  of  July  10. 1984 
(49  FR  28172),  excluded  from  the 
prohibition  on  the  manufacture, 
processing,  distribution  in  commerce, 
and  use  of  PCBs  those  PCBs. 
inadvertently  generated  in  an  "excluded 
manufacturing  process".  An  "excluded 
manufactiuing  process"  as  defined  at  40 
CFR  761.3  is  a  manufacturing  process  or 
importation  in  which  the  concentration 
of  inadvertently  generated  PCBs  in  the 
product  is  limited  to  an  annual  average 
of  less  than  25  ppm,  with  a  50  ppm 
maximum,  except  that  the  concentration 
of  inadvertently  generated  PCBs  in  the 
components  of  detergent  bars  must  be 
less  than  5  ppm.  Limits  are  also  placed 
on  the  concentration  of  PCBs  discharged 
to  air  and  water  from  an  excluded 
manufacturing  site. 

The  Uncontrolled  PCB  Rule  placed 
limits  on  the  concentration  of  PCBs 
leaving  the  site  of  processes  which 
generate  PCBs  as  inadvertent 
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byproducts.  EPA  also  placed  limits  on 
the  concentration  of  inadvertently 
generated  PCBa  in  products  imported 
into  the  United  States.  The  processing, 
distribution  in  commerce,  and  use  of 
products  of  "excluded  manufacturing 
processes"  are  excluded  from  the 
prohibitions  on  the  processing, 
distribution  in  commerce,  and  use  of 
PCBs.  Thus,  the  intent  of  the 
Uncontrolled  PCB  Rule  is  to  limit  the 
addition  of  PCBs  into  the  environment 
by  regulating  the  concentration  of 
inadvertently  generated  PCBs  in 
products  at  the  point  where  the  PCBs 
are  introduced  into  commerce. 

Processors  and  distributors  of 
products  containing  inadvertently 
generated  PCBs  are  responsible  for 
determining  that  their  suppliers' 
processes  qualify  as  "excluded 
manufacturing  processes",  or  that  their 
supphers  have  exemptions  to 
manufacture  or  import,  and  distribute, 
PCBs  over  regulatory  limits.  However, 
since  EPA  regulates  concentrations  of 
inadvertently  generated  PCBs  in 
products  at  the  point  of  the  original 
manufacture  or  import  of  the  PCBs,  a 
manufacturer  or  importer  cannot  assign 
its  duty  to  comply  with  the  limits  on 
"excluded  manufactiuing  processes"  to 
downstream  processors,  distributors,  or 
users.  Therefore,  processors  and 
distributors  of  inadvertently  generated 
PCBs  should  not  need  exemptions 
except  where  an  exemption  is  needed  to 
process  or  distribute  inadvertently 
generated  PCBs  in  inventories 
acciunulated  prior  to  the  effective  date 
of  the  Uncontrolled  PCB  Rule  (October 
1, 1984].  Although  EPA's  final 
amendment  to  the  Uncontrolled  PCB 
Rule  (June  27. 1988;  53  FR  24206) 
specifically  excludes  from  regulation 
activities  involving  materials  generated 
prior  to  October  1, 1984  with  PCB 
concentrations  up  to  50  ppm,  petitioners 
who  generated  PCBs  at  concentrations 
above  50  ppm  continue  to  need  an 
exemption  to  distribute  in  commerce 
these  inadvertently  generated  PCBs. 

In  considering  petitions  for  exemption 
to  manufacture,  import,  or  distribute  in 
conunerce  inventories  of  inadvertently 
generated  PCBs  above  the  limits 
established  in  the  Uncontrolled  PCB 
Rule,  EPA  will  evaluate  the  exposures 
and  risks  associated  with  the  further 
processing,  distribution,  and  use  of  the 
PCBs.  EPA  considered  such  exposure 
issues  when  it  established  average  and 
maximum  concentration  levels  for 
inadvertently  generated  PCBs  at  the 
point  of  their  introduction  into 
commerce,  and  included  the  further 
processing,  distribution,  and  use  of 
those  PCBs  in  the  Uncontrolled  PCB 
Rule. 


1.  Aluminum  Company  of  America 

On  July  24, 1987,  the  Aluminum 
Company  of  America  (ALCOA] 
requested  a  renewal  of  its  1-year 
exemption  to  distribute  in  commerce 
aluminum  chloride  (AlCU)  containing 
inadvertently  generated  FCBs  above  the 
limits  established  in  the  Uncontrolled 
PCB  Rule.  In  the  Federal  Register 
published  on  August  8, 1986  (51  FR 
28556).  EPA  granted  ALCOA  and  its 
customers  a  1-year  exemption  to  process 
and  distribute  in  conunerce 
inadvertently  generated  PCBs  at 
concentrations  above  those  specified  for 
"excluded  manufacturing  processes  at 
S  761.3,  provided  that  the  conditions  for 
the  exemption  were  met.  The  conditions 
included:  (a)  Limiting  the  exemption  to 
the  sale  of  1,116,225  lbs.  of  AlCU  for  use 
in  the  production  of  pigments;  or  (b) 
requiring  ALCOA  to  notify  the  Agency 
30  days  prior  to  delivery  if  the  AlCU  is 
to  be  sold  for  use  only  in  the  production 
of  pigments  to  a  company  other  than 
Kemira,  Incorporated  of  Savannah,  GA. 

EPA  proposes  to  grant  this  petitioner's 
request  for  another  1-year  exemption 
provided  the  conditions  for  exemption 
are  met  and  maintained. 

a.  Background.  In  the  August  8, 1988, 
PCB  Exemptions  Rule,  EPA  granted, 
with  certain  conditions,  ALCOA's 
petition  to  process  and  distribute  in 
commerce  inadvertently  generated  PCBs 
at  concentrations  above  those  specified 
for  "excluded  manufacturing  processes" 
at  9  761.3.  EPA  determined  that  granting 
ALCOA  an  exemption  would  not  pose 
an  unreasonable  risk  of  injury  to  human 
health  or  the  environment  and  that 
ALCOA  had  demonstrated  good  faith 
efforts  and  thus,  granted  ALCOA  a  1- 
year  exemption.  However,  since 
ALCOA  had  approximately  twice  the 
amount  of  AlCU  in  inventory  as  it 
expected  to  distribute  in  commerce 
diuing  that  1-year  exemption  period, 
EPA  anticipated  that  ALCOA  would 
request  another  renewal  of  the 
exemption  to  allow  further  distribution 
in  commerce  at  the  end  of  that  1-year 
approval  period.  ALCOA's  Anderson 
County  Works,  which  is  no  longer  in 
operation,  used  a  process  in  which  AlCU 
was  converted  to  aluminiun  metal. 
ALCOA  provided  information  indicating 
that  there  would  be  no  PCBs  in  the 
aluminum  metal  and  that  all  PCBs  are 
concentrated  in  process  wastes  which 
would  be  disposed  of  in  accordance 
with  EPA  regulations.  Thus,  the  90 
percent  of  the  AlCU  which  would  be 
converted  to  metallic  aluminum  is  part 
of  an  "excluded  manufacturing  process" 
since  the  metallic  aluminum  contains  no 
PCBs  and  EPA  considers  a 
manufactiuing  process  to  be  all  of  a 


series  of  unit  operations  at  one  site  (a 
contiguous  property]  resulting  in  the 
production  of  a  product.  Thus,  ALCOA 
does  not  need  an  exemption  to 
manufacture  AlCU  for  use  in  the 
production  of  aluminiun  metal  at 
Anderson  County  Works. 

Of  the  AlCU  produced  by  the 
Anderson  County  Works  process,  10 
percent  is  not  converted  to  aluminum 
metal.  ALCOA  petitioned  for 
exemptions  to  manufacture  and 
distribute  in  commerce  that  10  percent 
of  AlCU  as  a  product,  as  well  as  to 
distribute  in  commerce  a  substantial 
amount  of  AlCU  In  ALCOA's  inventory. 
Although  the  Anderson  County  Works 
was  not  in  operation,  ALCOA's  petition 
requested  that  it  be  allowed  to 
manufactiu«  and  distribute  in  commerce 
10  percent  of  its  AlCU  production 
capacity  as  a  product  should  the  plant 
be  reopened  within  the  exemption 
period.  ALCOA  specified  that  if  an 
exemption  were  granted,  the  existing 
inventory  of  AlCU  would  be  distributed 
in  the  conmierce,  whether  or  not  the 
plant  is  reopened. 

During  the  comment  period  on  the 
proposed  rule  and  the  public  meeting  on 
November  6, 1985,  ALCOA  withdrew  its 
petition  for  exemption  to  manufacture 
AlCU,  stating  that  ALCOA  had  no  plans 
to  resume  production  of  AlCU  for  its 
anhydrous  aluminum  process.  ALCOA 
also  amended  its  petition  for  exemption 
to  distribute  in  conunerce  AlCU 
containing  PCBs  at  concentrations 
above  the  limits  established  in  the 
Uncontrolled  PCB  Rule.  The  amended 
petition  requested  exemption  only  to 
distribute  in  commerce  its  existing 
inventory. 

i.  Unreasonable  risk  finding.  In  the 
August  8, 1986,  final  PCB  Exemptions 
Rule,  EPA  concluded  that  granting  the 
ALCOA  exemption  petition  would  not 
pose  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment 
ALCOA  submitted  detailed  information 
on  the  Kemira  process  which  showed 
that  the  concentration  of  PCBs  in  the 
Kemira  pigment  will  be  about  5  ppm. 
The  Agency  determined  that  pigments 
compose  as  little  as  2  percent  and  no 
more  than  20  percent  of  final  consumer 
products  and  that  no  unreasonable  risks 
would  result  &om  the  processing, 
distribution  in  commerce,  and  use  of 
inadvertently  generated  PCBa  in 
pigments,  assuming  that  pigment  is 
contaminated  with  PCBs  at  the 
maximum  level  of  50  ppm.  The  exposure 
and  associated  risks  involved  in  the 
distribution  in  commerce  of  the  AlCU  for 
use  in  the  manufacture  of  pigments,  as 
well  as  the  further  processing, 
distribution  in  conunerce,  and  use  of  the 
AlCU  are  estimated  to  be  on  the  same 
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order  of  magnitude  aa  the  concentration 
levels  allowed  for  "excluded 
manufacturing  processes"  in  the 
Uncontrolled  PCB  Rule. 

Based  on  specific  information 
submitted  by  ALCOA  during  the 
comment  period.  EPA  estimated  that  the 
economic  consequences  of  denying  the 
petition  involved  the  costs  of  disposing 
of  500,000  lbs.  of  AlCIs  (the  amount  to  be 
sold  during  the  1-year  exemption  period] 
in  accordance  with  the  regulations  on 
the  disposal  of  PCBs  at  40  CFR  761.60 
and  the  lost  sale  value  of  the  pigment. 
EPA  concludes  that  the  total  economic 
consequences  to  ALCOA  if  its 
exemption  petition  were  denied  would 
have  been  about  $995,000. 

After  careful  consideration  of  the 
risks  posed  by  the  use  of  the  AlCU  in  the 
production  of  pigment  and  by  the  use  of 
the  pigment  in  downstream  processes 
and  products,  EPA  has  determined  that 
the  economic  consequences  of  a  denial 
to  ALCOA  are  not  warranted  when 
compared  with  the  relatively  low  risks 
associated  vwth  granting  the  exemption. 

ii.  Good  faith  efforts  finding.  Since 
ALCOA  had  limited  its  exemption 
petition  to  existing  inventory  and  since 
they  would  not  be  producing  any 
additional  Aids,  EPA  determined  that 
the  good  faith  efforts  concern  was  no 
longer  pertinent  The  current  inventory 
was  produced  by  ALCOA  under  the 
EPA  policy  that  allowed  activities  to 
continue  while  EPA  acted  on  their 
petition  (See  Unit  LB.).  Thus,  the  Agency 
found  that  the  petitioner  had 
demonstrated  good  fai^  efforts. 

b.  Rationale  for  proposed  decision  to 
grant  EPA  proposes  to  grant  ALCOA's 
present  exemption  petition  to  process 
-and  distribute  in  commerce 
inadvertendy  generated  PCBs  at 
concentrations  above  those  specified  for 
"excluded  manufacturing  processes"  at 
S  761.3  provided  that  the  conditions  set 
forth  for  such  exemption  are  met  The 
conditions  are  that  (i)  The  exemption  is 
limited  to  the  440355  lbs.  of  AlCl*  for 
use  in  the  production  of  pigments  and 
(ii)  the  Agency  must  be  notified  30  days 
prior  to  delivery  if  die  AlCb  is  to  be  sold 
to  a  company  other  than  Kemira,  Inc.  of 
Savannah,  GA. 

According  to  ALCOA's  present 
petition  for  exemption.  ALCOA  has 
permanently  closed  the  Anderson 
County  faciLty  which  is  presently 
undergoing  decommissioning.  Further, 
ALCOA  continues  to  sell  only  from  the 
inventory  at  the  Anderson  County 
facility  to  only  one  customer  (Kemira, 
Inc.).  at  one  plant  location  (Savannah. 
GA).  Petitioner  has  continued  to  comply 
with  all  the  conditions  EPA  set  forth 
when  the  last  exemption  was  granted. 


EPA  presumes  ALCOA's  continued  good 
faith  efforts  to  comply  with  all  of  the 
PCB  regulations  at  40  CFR  Part  761,  and 
to  operate  within  the  limits  of  its 
exemptions  should  it  be  granted  in  the 
final  rule. 

i.  Unreasonable  risk  finding.  ALCOA 
is  engaged  in  the  same  activity  for 
which  it  received  its  last  1-year 
exemption.  Therefore,  EPA  concludes 
that  granting  ALCOA  an  exemption 
would  not  result  in  an  unreasonable  risk 
of  injury  to  health  or  the  environment 
since  AIXIOA  is  not  manufacturing 
PCBs,  but  is  distributing  in  commerce 
inadvertendy  generated  PCBs  that  are 
estimated  to  be  on  the  same  order  of 
magnitude  as  the  concentration  le\'el8 
allowed  for  "excluded  manufacturing 
processes"  in  the  Uncontrolled  PCB 
Rule. 

ii.  Good  faith  efforts  finding.  The 
Agency  concluded,  for  the  last 
exemption,  that  the  good  faith  efforts 
concern  was  not  pertinent  since  ALCOA 
limited  its  exemption  i>etition  to  its 
existing  inventory  and  was  not 
producing  additional  AlCU.  ALCOA 
continues  to  limit  the  request  for 
exemption  to  its  existing  inventory  and 
continues  to  engage  in  the  same  activity. 
Thus.  EPA  proposes  to  grant  ALCOA  an 
exemption  to  distribute  in  commerce  its 
existing  inventory  of  AlCls,  provided 
that  the  conditions  set  forth  in  40  CFR 
761.80(q)(l)  (i)  and  (ii)  are  met  In 
granting  the  ALCOA  petition  to 
distribute  in  commerce  its  existing 
inventory  of  aluminum  chloride,  EPA  is 
also  exempting  from  the  prohibitions  on 
the  processing,  distribution  in 
commerce,  and  use  of  PCBs  the  further 
processing  and  distribution  in  commerce 
of  these  FCBs.  Accordingly,  processors 
and  distributors  of  ALCOA's  inventory 
of  AlCU  do  not  have  to  apply  for 
separate  exemptions. 

EPA  concludes  that  ALCOA  has 
submitted  sufficient  information  to 
determine  diat  ALCOA  has  acted  in 
good  faith  comphance  with  the  terms  of 
their  last  exemption.  Therefore,  EPA 
proposes  to  grant  ALCOA's  petition  for 
a  1-year  exemption  to  process  and 
distribute  in  commerce  inadvertently 
generated  PCBs  at  concentrations  above 
those  specified  for  "excluded 
manufacturing  processes." 

V.  Official  Rulemaking  Record 

For  the  convenience  of  the  public  and 
EPA  all  of  the  information  originally 
submitted  and  filed  in  docket  number 
OPTS-66002  (processing  and 
distribution  in  commerce  exemptions)  is 
being  consolidated  into  one  docket 
number  OPTS-6600B.  Iliis  proposed  rule 


is  a  continuation  of  that  docket  under 

oPTS-eeooeF. 

In  accordance  with  the  requirements 
of  section  19(a)(3)  of  TSCA.  EPA  is 
issuing  the  following  list  of  docimients, 
which  constitutes  the  record  of  this 
proposed  rulemaking.  A  supplementary 
list  or  lists  may  be  published  any  time 
on  or  before  the  date  the  final  rule  is 
issued.  However,  public  comments,  the 
transcript  of  the  rulemaking  hearing  (if 
one  is  held),  and  submissions  made  at 
the  rulemaking  hearing,  or  in  connection 
with  it  will  not  be  listed,  because  these 
documents  are  exempt  from  Federal 
Register  listing  under  TSCA  section 
ig(a)(3).  A  full  list  of  these  materials  will 
be  available  on  request  from  EPA's 
TSCA  Assistance  Office  listed  under 
"FOR  FURTHER  INFORMATION 
CONTACT." 

A.  Previous  Rulemaking  Records 

(1)  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs) 
Disposal  and  Maridng  Rule,"  Docket  No. 
OPTS-^8005, 43  FR  7150.  February  17, 
1978. 

(2)  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs) 
Manufacturing,  Processing.  Distribution 
in  Commerce,  and  Use  Prohibition 
Rule,"  44  FR  31514,  May  31, 1979. 

(3)  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs): 
Proposed  Rulemaking  for  PCB 
Manufacturing  Exemptions,"  Docket  No. 
OPTS-aeOOl.  44  FR  315M,  May  31, 1979. 

(4)  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs) 
Manufacturing.  Processing,  Distribution 
in  Commerce,  and  Use  Prohibitions;  Use 
in  Electrical  Equipment,"  Docket  No. 
OPTS-62015. 47  FR  37342.  August  25. 
1982. 

(5)  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs): 
Manufacturing,  Processing,  Distribution 
in  Commerce,  and  Use  Prohibitions:  Use 
in  Closed  and  Controlled  Waste 
Manufacturing  Processes."  Docket  No. 
OPTS-62017, 47  FR  46980,  October  21, 
1982. 

(6)  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs): 
Manufacturing,  Processing.  Distribution 
in  Commerce,  and  Use  Prohibitions: 
Amendment  to  Use  Authorization  lor 
PCB  Railroad  Transformers,"  Docket 
No.  OPTS-62020,  48  FR  124.  January  3. 
1983. 

(7)  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs); 
Manufactiuing.  Processing.  Distribution 
in  Commerce,  and  Use  Prohibitions; 
Response  to  Individual  and  Class 
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Petitions  for  Exemption,"  Docket  No. 
OPTS-«600BA.  49  FR  28154.  July  10, 1984. 

(8)  Official  Rulemaking  Record  firom 
"Polychlorinated  Biphenyls  (PCBs); 
Manufacturing,  Processing,  Distribution 
in  Commerce,  and  Use  Prohibitions; 
Exclusions,  &cemptions  and  Use 
Authorizations,"  Docket  No.  OPTS- 
62032A  49  FR  28172.  July  10. 1984. 

(9)  Official  Ridemaidng  Record  from 
"Polychlorinated  Biphenyls  (PCBs); 
Manufacturing,  Processing,  Distribution 
in  Conunerce.  and  Use  Prohibitions;  Use 
in  Microscopy  and  Research  and 
Development,"  Docket  No.  OPTS- 
620B1A  49  FR  28193,  July  10, 1984. 

(10)  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs); 
Manufacturing,  Processing,  Distribution 
in  Commerce,  and  Use  Prohibitions; 
Response  to  Exemption  Petitions; 
Proposed  Rule,"  Docket  No.  OPTS- 
66006C.  50  FR  35182.  August  29, 1985. 

B.  Federal  Register  Notices 

(11)  43  FR  50905,  November  1, 1978, 
USEPA  "Procedures  for  Rulemaking 
Under  Section  6  of  Toxic  Substemces 
Control  Act;  Interim  Procedural  Rules 
for  Polychlorinated  Biphenyls  (PCBs) 
Ban  Exemption." 

(12)  44  FR  108,  January  2, 1979, 
USEPA  "Polychlorinated  Biphenyls 
(PCBs):  Policy  for  Implementation  and 
Enforcement." 

(13)  44  FR  31558,  May  31, 1979, 
USEPA  "Procedures  for  Rulemaking 
Under  Section  6  of  the  Toxic  Substances 
Control  Act:  Interim  Procedural  Rules 
for  Exemptions  from  the  Polychlorinated 
Biphenyl  (PCB)  Processing  and 
Distribution  in  Commerce  Prohibitions." 

(14)  44  FR  31564,  May  31, 1979, 
USEPA,  "Polychlorinated  Biphenyls 
(PCBs):  Proposed  Rulemaking  for  PCB 
Manufacturing  Exemptions." 

(15)  44  FR  42727,  July  20, 1979,  USEPA 
"Pix)po8ed  Rulemaking  for 
Polychlorinated  Biphenyls  (PCBs): 
Manufacturing  Exemptions;  Notice  of 
Receipt  of  Additional  Manufactiuing 
Petitions  and  Extension  of  Reply 
Comment  Period." 

(16)  45  FR  15247,  March  5, 1980, 
USEPA,  "Polychlorinated  Biphenyls 
(PCBs):  Statement  of  Policy  on  All 
Future  Exemptions  Petitions." 

(17)  45  FR  29115,  May  1, 1980,  USEPA, 
"Polychlorinated  Biphenyls  (PCBs); 
Expiration  of  the  Open  Border  Policy  for 
PCB  Disposal." 

(18)  48  FR  50486,  November  1, 1983. 
USEPA  "Polychlorinated  Biphenyls 
(PCBs);  Manufacturing,  Processing, 
Distribution  in  Commerce  Exemptions; 
Proposed  Rule,"  Docket  No.  OPTS  60008. 

(19)  48  FR  52402,  November  17, 1983. 
USEPA  "Polychlorinated  Biphenyls 
(PCBs);  Manufacturing.  Processing, 


Distribution  in  Commerce,  and  Use 
Prohibitions:  Use  in  Microscopy  and 
Research  and  Development;  Ihvposed 
Rule,"  Docket  No.  OPTS-e2031. 

(20)  48  FR  55076.  December  8. 1983. 
USEPA  "Polychlorinated  Biphenyls 
(PCBs);  Exclusions.  Exemptions  and  Use 
Authorizations;  Proposed  Rule,"  Docket 
No.  OPTS-62032. 

(21)  49  FR  28203.  July  10. 1984.  USEPA. 
"Polydilorinated  Biphenyls  (PCXs); 
Request  for  Additional  Comments  on 
Certain  Individual  and  Class  Petitions 
for  Exemptions."  Docket  No.  OPTS- 
66006B. 

(22)  48  FR  39966.  October  11. 1984, 
USEPA,  "Polychlorinated  Biphenyls 
(PCBs);  Manufacturing,  Processing, 
Distribution  in  Commerce  and  Use 
Prohibitions;  Use  in  Electrical 
Transformers;  Proposed  Rule."  Docket 
No.  62035A. 

(23)  51  FR  28556,  August  8, 1986, 
USEPA  "Polychlorinated  Biphenyls 
(PCBs);  Manufacturing  and  Distribution 
in  Commerce  and  Use  Prohibitions; 
Response  to  Exemption  Petitions;  Final 
Rule,"  Docket  No.  66008E. 

(24)  50  FR  35201,  August  29, 1986, 
USEPA  "Polychlorinated  Biphenyls 
(PCBs);  Manufacturing,  Processing, 
Distribution  in  Commerce  and  Use 
Prohibitions;  Response  to  Ward 
Transformer  Company  Petition;  Notice 
of  Final  Action,"  Docket  No.  66008D. 

(25)  50  FR  35182.  August  29, 1986, 
USEPA  "Polychlorinated  Biphenyls 
(PCBs);  Manufacturing  and  Distribution 
in  Commerce  and  Use  Prohibition; 
Response  to  Exemption  Petitions; 
Proposed  Rule,"  Docket  No.  e6008C. 

(26)  53  FR  24206.  June  27, 1968, 
USEPA,  "Polychlorinated  Biphenyls 
(PCBs);  Exemptions  and  Use 
Authorizations;  Final  Rule,"  Docket  No. 
OPTS-62053A. 

C.  Support  Documents 

(27)  USEPA  OPTS,  ETD,  "PCB 
Exemption  Petitions  Economic  Impact 
Analysis"  Quly  1983). 

(28)  USEPA  OPTS,  ETD.  "PCB 
Exemption  Petitions  Economic  Impact 
Analysis"  (April  1984). 

(29)  USEPA  OPTS.  ETD.  "PCB 
Exemption  Petitions  Economic  Impact 
Analysis"  (May  1985). 

(30)  USEPA  OPTS,  ETD,  "Addendum 
to  PCB  Exemptions  Petitions  Economic 
Analysis"  Qanuary  1986). 

(31)  USEPA  OPTS,  ETD,  "Addendum 
to  PCB  Exemptions  Petitions  Economic 
Impact  Analysis"  (June  1986). 

EPA  will  identify  the  complete 
rulemaking  record  on  or  before  the  date 
of  promulgation  of  the  final  rule,  as 
prescribed  in  section  19(a)(3)  of  TSCA. 
EPA  will  consider  for  inclusion  in  the 
record  additional  materials  submitted  at 


any  time  between  the  publication  of  this 
proposed  rule  and  the  date  the  Agency 
identifies  the  final  record. 

VI.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291  EPA 
must  judge  whether  a  rule  is  a  "major 
rule'  and,  therefore,  subject  to  the 
requirement  that  a  Regulatory  impact 
Analysis  be  prepared.  EPA  has 
determined  that  this  proposed  rule  is  not 
a  "major  rule",  as  that  term  is  defined  in 
section  1(b)  of  the  Executive  Order. 

EPA  has  concluded  that  this  proposed 
rule  is  not  "major"  because  the  annual 
effect  of  the  rule  on  the  economy  will  be 
considerably  less  than  $100  million;  it 
will  not  cause  any  noticeable  increase  in 
costs  or  prices  for  any  sector  of  the 
economy  or  for  any  geographic  region; 
and  it  will  not  result  in  any  significant 
adverse  effects  on  competition, 
employment  investment,  productivity, 
or  innovation,  or  on  the  ability  of  United 
States  enterprises  to  compete  with 
foreign  enterprises  in  domestic  or 
foreign  markets.  The  proposed  rule 
allows  the  manufacture,  processing, 
distribution  in  commerce,  and  export  of 
PCBs  that  would  otherwise  be 
prohibited  by  section  6(e)(3)(A)  of  TSCA 
for  the  petitioners  who  met  the 
requirements  of  section  6(e)(3)(B)  of 
TSCA  and  the  Interim  Procedural  Rules 
for  PCB  Exemption.  This  proposed  rule 
was  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  prior  to  publication,  as  required 
by  the  Executive  Order. 

B.  Regulatory  Flexibility  Act 

Section  603  of  the  Regulatory 
Flexibility  Act  (the  Act),  5  U.S.C.  603  et 
seq.,  requires  Q'A  to  prepare  and  make 
available  for  comment  an  initial 
regulatory  flexibility  analysis  in 
connection  with  rulemaking.  The  initial 
regulatory  flexibility  analysis  must 
describe  the  impact  of  the  proposed  rule 
on  smaU  businesss  entities.  Section 
605(b)  of  the  Act,  however,  provides  that 
section  603  of  the  Act  "shall  not  apply  to 
any  proposed  or  final  rule  if  the  Agency 
certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

EPA  has  tried  to  estimate  the  cost  of 
this  proposed  rule  on  the  small 
businesses  whose  petitions  EPA 
proposes  to  deny.  For  piuposes  of  this 
regulatory  flexibility  analysis,  EPA 
considers  a  small  business  to  be  one 
whose  annual  sales  revenues  were  less 
than  $40  million.  This  cutoff  is  in 
accordance  with  EPA's  definition  of  a 
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small  business  for  purposes  of  reporting 
under  section  8(a)  of  TSCA.  which  was 
published  in  the  Federal  Register  of 
November  16. 1984  (49  FR  45430). 

EPA  is  proposing  to  deny  the 
exemption  petition  that  was  submitted 
on  behalf  of  approximately  265  small 
businesses  who  want  to  process  and 
distribute  PCBs  in  servicing  customers' 
electrical  transformers.  EPA  estimates 
that  the  costs  of  denial  of  the  petition 
would  be  approximately  $10  million 
(approximately  $37,500  per  company) 
which  is  approximately  the  same  as  the 
estimate  made  in  1984  (PCB  Exemption 
Petitions  Economic  Impact  Analysis, 
April  1984). 

EPA  proposes  to  deny  one  petition 
that  was  submitted  on  behalf  of 
approximately  265  small  businesses  who 
want  to  process  and  distribute  in 
commerce  PCBs  in  buying  and  selling 
transformers.  EPA  estimates  that  the 
incremental  costs  of  denial  to  be  at  most 
$160  for  an  average  size  PCB- 
contaminated  transformer,  assuming  all 
of  the  transformer  fluid  has  to  be 
disposed  of  and  replaced. 

EPA  proposes  to  deny  the  two 
exemption  petitions  to  process  and 
distribute  in  conunerce  PCBs  for  use  as 
a  mounting  medium  in  microscopy.  The 
costs  of  denial  would  be  less  than 
$2,000. 

EPA  proposes  to  deny  Cargille's 
petition  for  exemption  to  process  and 
distribute  in  commerce  PCBs  for  use  as 
a  mounting  medium  in  microscopy,  use 
as  an  immersion  oil  in  low  fluorescence 
microscopy  (other  than  capillary 
microscopy)  and  use  as  an  optical 
liquid.  The  cost  of  denial  would  be  less 
than  $4,500.  Cargille's  petition  stated 
that  the  "economic  consequences  of 
denying  the  petition  are  quite  small." 

As  handled  in  the  past.  EPA  intends 
to  grant  any  of  the  above  petitions  if 
comments  show  that  the  petitioner  has 
made  good  faith  efforts  in  accordance 
with  section  6(e)(3)(B)(ii)  of  TSCA. 

Therefore,  in  accordance  with  section 
605(b)  of  the  Act,  EPA  certifies  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  EPA  solicits  comments  from 
petitioners  and  other  interested  persons 
concerning  the  economic  impact  of  this 
proposed  rule  on  small  business  entities. 
In  addition,  EPA  is  sending  a  copy  of 
this  proposed  rule  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration. 

EPA  further  notes  that  section  606  of 
the  Act  states  that  the  requirements  of 
section  603  do  not  alter  in  any  manner 
standards  otherwise  applicable  by  law 
to  Agency  action.  Section  6(e)(3)(A)  of 
TSCA  and  EPA's  PCB  Ban  Rule,  40  CFR 


Part  761,  prohibit  the  manufacture, 
processing,  and  distribution  in 
commerce  of  PCBs.  Section  6(e)(3)(A)  of 
TSCA  permits  EPA  to  grant  exemptions 
from  these  prohibitions  if  it  finds  that 
petitioners  have  demonstrated  that 
granting  an  exemption  would  not  result 
in  an  unreasonable  risk  of  injury  to 
health  or  the  environment  and  that  they 
have  made  good  faith  efforts  to  develop 
substitutes  for  PCBs.  Both  small  and 
large  businesses  must  meet  the  same 
statutory  standard.  Thus,  even  if  EPA 
believed  that  it  was  an  economically 
desirable  policy  to  grant  an  exemption 
petition  for  a  small  business,  it  could  do 
so  only  if  the  small  business  met  the 
requirements  set  forth  in  TSCA. 

C.  Paperwork  Reduction  Act 

The  OfHce  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2070-0021. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  7  hours  per  response,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in  this 
proposal. 

List  of  Subjects  in  40  CFR  Part  761 

Environmental  protection,  Hazardous 
substances.  Labeling,  Polychlorinated 
biphenyls.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  16, 1988. 
Charles  L.  Elkins, 
Director,  Office  of  Toxic  Substances. 

Therefore  it  is  proposed  that  40  CFR 
Part  761  be  amended  as  follows: 

PART  761— [AMENDED] 

1.  The  authority  citation  for  Part  761 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  2605.  2607,  and  2611; 
Subpart  G  also  issued  under  15  U.S.C.  2614 
and  2616. 

2.  In  §  761.80  by  adding  paragraphs 
(e),  (f)(8),  (m)(7)  and  (8),  (q).  (r).  (s).  and 
the  OMB  control  number  to  read  as 
follows: 

§  76 1 .80    Manufacturing,  processing  and 
distribution  In  commerce  exempUons. 

***** 

(e)  The  Administrator  grants  the 
following  petitioners  an  exemption  for  1 
year  to  process  and  distribute  in 
commerce  PCB-contaminated  fluid  in 
buying  and  selling  used  PCB- 
contaminated  transformers. 

(1)  Ward  Transformer  Co..  St.  Louis. 
MO  63132  (PDE-77),  provided  the 
following  conditions  are  met: 

(i)  Full  compliance  with  all  terms  and 
conditions  of  the  CERCLA  Consent 
Decree  identified  as  U.S.  v.  Ward,  et  a!. 
No.  83-63-CIV-5  (E.D.N.C.  June  13. 
1986). 

(ii)  Must  not  transfer  nor  fdlow 
contractors  or  subcontractors  to  utilize 
the  exemption. 

(iii)  Develop  and  maintain  records 
during  the  exemption  period  on  the 
disposition  of  all  PCBs  and  PCB  Items. 
These  records  shall  form  the  basis  of  a 
quarterly  report  to  be  submitted  to  EPA. 
Office  of  Compliance  Monitoring,  for  the 
duration  of  the  exemption.  The  following 
information  shall  be  included  in  the 
quarterly  report: 

(A)  The  name  (owner  or  customer), 
address,  location,  and  serial  number  of 
any  electrical  equipment  to  be  serviced 
subject  to  this  exemption. 

(B)  All  test  data,  by  method  and 
laboratory,  or  name  plate  data, 
demonstrating  the  amount  and 
concentrations  of  PCB  fluid  being 
removed  from  service. 

(C)  The  method,  equipment,  and 
personnel  used  to  remove  PCB  liquids 
from  transformers  (to  verify  actual 
practices,  spillage,  etc.). 

(D)  Identification  of  all  temporary  or 
permanent  containers,  by  serial  number. 
Mark  Mi.,  or  other  mechanism,  to 
identify  the  source  of  the  PCB  fluids 
removed  for  disposal. 

(E)  The  method  and  location  of 
disposal  or  destruction. 

(F)  For  PCBs  and  PCB  items  removed 
from  service,  the  location  of  the  initial 
disposal  or  storage  facility  and  the  name 
of  the  owner  or  operator  of  the  facility. 

(G)  The  dates  when  PCBs  and  PCB 
items  are  removed  from  service,  are 
placed  into  storage  for  reuse  or  disposal, 
and  are  placed  into  transport  for 
disposal. 

(H)  Total  quantities  of  PCBs  and  PCB 
items  remaining  in  service  at  the  end  of 
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each  quarter  shall  be  indicated  using  the 
following  breakdown: 

[1]  Total  weight  in  kilograms  of  any 
PCBs  and  PCB  items  in  PCB  Containers 
including  the  identification  of  container 
contents. 

[2]  Total  number  of  PCB  Transformers 
and  total  weight  in  kilograms  of  any 
PCBs  contained  in  the  transformers. 

(I)  All  documents,  correspondence, 
and  data  that  have  been  provided  to  the 
owner  or  operator  of  the  facility  by  any 
State  or  local  government  agency  that 
pertain  to  the  storage  or  disposal  of 
PCBs  and  PCB  Items  at  the  facility. 

(J]  All  documents,  correspondence, 
and  data  (including  all  Uniform 
Hazardous  Waste  Manifests)  that  have 
been  provided  by  the  owner  or  operator 
of  the  facility  to  any  State  or  local 
government  agency  that  pertain  to  the 
storage  or  disposal  of  PCBs  and  PCB 
Items  at  the  faciUty. 

(K)  Any  applications  and  related 
correspondence  sent  by  the  owner  or 
operator  of  the  facility  to  any  local. 
State,  and  Federal  authorities  in  regard 
to  waste  water  discharge  permits,  solid 
waste  permits,  building  permits,  or  other 
permits  or  authorizations  such  as  those 
required  by  §5  761.70(d)  and  761.75(c). 


(iv)  All  documents  shall  be  available 
at  the  facility  for  inspection  by 
authorized  representatives  of  EPA. 

(2)  Jerry's  Electric,  Inc..  Colman,  SD 
57017  (PDE-133) 

(f)*     *     * 

(8)  Accu-Standard,  New  Haven.  CT 

06503. 

*  *  •  •  • 

(m)-     *     ' 

(7)  Accu-Standard,  New  Haven,  CT 
06503. 

(8)  Unison  Transformer  Services,  Inc., 
Tarrytown,  NY  10591.  provided  the 
following  conditions  are  met: 

(i)  The  samples  must  be  shipped  in  5.0 
mL  or  less  hermetically  sealed  vials. 

(ii)  The  exemption  is  limited  to  no 
more  than  250  samples. 

(iii)  Petitioner  must  make  quarterly 
inspections  of  its  laboratories  to  ensure 
that  proper  safety  procedures  are  being 

followed. 

•        »        •        *        * 

(q)  The  Administrator  grants  the 
foUowing  petitioners,  and  their 
customers,  an  exemption  for  1  year  to 
process  and  distribute  in  commerce 
inadvertently  generated  PCBs  at 
concentration  above  those  specified  for 
"excluded  manufacturing  processes"  at 


S  761.3  provided  that  the  conditions  for 
each  exemption  are  met. 

(1)  Aluminum  Company  of  America. 
Pittsburgh,  PA  15219  (PDE-13). 

(i)  The  exemption  is  limited  to  the  sale 
of  440,855  lbs.  of  aluminum  chloride  for 
use  in  the  production  of  pigments. 

(ii)  [Reserved] 

(2)  [Reserved] 

(r)  The  Administrator  grants  the 
following  petitioners  a  1-year  exemption 
to  distribute  in  commerce  heat  transfer 
and  hydraulic  systems  containing  less 
than  50  ppm  PCBs,  provided  that  the 
systems  are  drained  prior  to  distribution 
in  commerce. 

(1)  General  Motors  Corporation, 
Warren,  MI. 

(2)  [Reserved] 

(s)  The  Administrator  grants  the 
following  petitioners  a  1-year  exemption 
to  export  heat  transfer  and  hydraulic 
systems  containing  less  than  50  ppm 
PCBs,  provided  the  systems  are  drained 
prior  to  export. 

(1)  General  Mrtors  Corporation, 
Warren,  MI. 

(2)  [Reserved] 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0021.) 

[FR  Doc.  88-19070  Filed  8-23-88;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employinent  and  Training 
Administration 

20  CFR  Part  617 

Trade  Adjustment  Assistance  for 
Worlcers;  Amendment  of  Regulations 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Final  rule;  request  for 
comments. 

summary:  This  document  contains  a 
final  rule  amending  the  regulations  on 
trade  adjustment  assistance  for  workers 
(TAA  program)  provided  under  Chapter 
2  of  Title  n  of  the  Trade  Act  of  1974.  to 
implement  the  amendments  to  the  Trade 
Act  of  1974  enacted  in  1986.  The  1986 
amendments  extend  and  reauthorize  the 
TAA  program,  add  a  new  job  search 
program  (JSP)  requirement,  and  make 
other  changes  affecting  primarily 
eligibility  fat  trade  readjustment 
allowances  (TRA]  and  training. 

This  document  also  adds  a  definition 
of  "justifiable  cause"  for  excusing  a 
woricer  from  participation  in  a  JSP.  Such 
participatioii,  absent  "justifiable  cause", 
is  a  reqtiirement  for  receiving  TRA 
where  a  JSP  is  reasonably  available. 
This  definition  was  not  included  in  the 
proposed  rule,  published  in  the  Federal 
Raster  on  October  22. 1987. 52  FR 
38sn.  As  explaned  below,  the 
Departaent  of  Labor  (Department)  is 
leQuescHig  ooflUBeBifl  on  the  new 
definiHoB 
dates:  Qlective  September  23. 1988. 

Comment  Date:  Comments  on  the  new 
definition  of  "justifiable  cause",  added 
to  (  617.49(a)(3).  must  be  received  in  the 
Department  on  or  baiofc  September  23, 
1988.  The  Departneat  will  conader  all 
comments  before  deciding  whether  to 
change  or  isadept  die  fkial  rale.  See 
discussion  of  this  issue  at  the  beginning 
of  Supplementary  Information. 
AOORESt:  Written  comments  on  the  rule 
adding  the  definition  for  "justifiable 
cause"  may  be  mailed  or  delivered  to 
the  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  "D"  Street  NW.,  Room  6434, 
Washington.  DC  20213. 

All  comments  received  will  be 
available  for  public  inspection  during 
normal  business  hours  in  Room  6434  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Glenn  M.  Zech,  Deputy  Director,  Office 
of  Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  601  "D"  Street.  NW.,  Washington. 


DC  20213:  telephone:  [202]  376-2646  (this 
is  not  a  toll-free  niunber). 
SUPPLEMENTARY  INFORMATION: 

Publication  in  Final  of  DefinitioB  of 
"Justifiable  Cause" 

As  noted  above,  this  rule  was 
published  for  comment  on  October  22. 
1987.  In  response  to  a  comment,  a  new 
definition  for  "justifiable  cause"  is 
added  to  $  617.49(a)(3).  This  definition  is 
adopted  without  public  comment  The 
Department  has  determined,  pursuant  to 
5  U.S.C.  553(b)(B).  that  good  caoae  exists 
for  waiving  public  comment  because  the 
definition  is  necessary  for  the  proper 
administration  of  S  617.49(a).  Ddaying 
the  implementation  of  the  definition 
would  vitiate  the  JSP  requirement  of 
§  617.49(a)(3)  until  the  defioitioD  was 
effective  and  would  be  contrary  to  (he 
public  interest.  However,  the 
Department  is  interested  In  the  public's 
suggestions  on  the  definitioo  and 
requests  comments. 

The  Trade  Act  of  1974  made  Biajor 
changes  to  the  TAA  program  for 
woricers  displaced  by  increased  imports 
of  articles  like  or  directly  competitive 
with  articles  produced  by  the  workers' 
firm.  On  receiving  a  petition  for  trade 
adjastmeolt  assistance  (TAA)  from  a 
groap  of  wmkeis  or  its  representative, 
the  Department  conducts  a  factfinding 
investigation  tn  response  to  the  petition. 
If  the  fin(&iga  substantiate  that  die 
wwkets  of  a  firm  or  subdivision  of  a 
fina  have  been  adversely  affected  by 
import  ooapeddon,  a  certificatioo  is 
iMued  A»rJ«ring  that  the  wotkeis  are 
eligiUe  to  apply  for  TAA. 

The  1881  aaieadments  to  the  Trade 
Act  of  1874  (Title  XXV  of  Pub.  L.  97-35) 
made  extensive  changes  in  the  TAA 
proyaa.  and  fmlher  changes  were 
made  in  the  1984  amendments  (Sections 
2671. 2872  of  Pub.  L  98-369).  Final 
legolatiaas  iapfenenting  the  19B1  and 
1984  amendments  were  pubhshed  in  the 
Federal  Reguter  on  December  22. 1986. 
at  51  FR  45840  and  45867  (correction 
published  at  51  FR  46746-46760). 

The  1986  Amendments  to  the  TAA 
program  are  contained  in  the  "Ttads 
Adjustment  Assistance  Reform  and 
Extension  Act  of  1986"  which  is  Part  1  of 
Subtitle  A  of  Title  Xffl  of  Pub.  L  99-272, 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (sections 
13001  to  13009)  (COBRA  or  the  "1986 
Amendments").  The  1986  Amendnients 
changed  the  TAA  provisions  of  die 
Trade  Act  of  1974  by  extending  the 
program  to  September  30, 1991;  requiring 
participation  in  a  fSP,  where  reaeonaUy 
available,  as  a  condition  for  receving 
payments  of  TRA;  changing  the  number 
of  weeks  of  employer  authorized  leave 
credited  to  satisfy  the  condition  that  a 


worker  have  26  weeks  of  employment  in 
the  last  52  weeks  to  qualify  for  TRA; 
extending  the  period  to  receive  basic 
TRA  from  52  weeks  to  104  weeks 
(although  there  is  no  increase  in  the 
number  of  weeks  payable);  and  making 
other  changes.  These  final  regulations 
implement  those  changes. 

nisfiinsinn  of  Comments  and  Changes 

The  Department  received  timely 
written  comments  from  eight  State 
snployment  security  agencies,  one 
special  interest  group,  two  Private 
Industry  Councils  (PICs),  and  one 
United  States  Senator.  The  California 
Employoient  Development  Department 
and  Alabama  Department  of  Industrial 
Relations  endorsed  the  proposed 
regulations.  Comments  and  suggestions 
submitted  by  Georgia.  Michigan. 
Nfianesota.  New  York.  Pennsylvania, 
and  Wisconsin  employment  security 
agencies,  the  Unemployment  Council  of 
Southwestern  Pennsylvania,  the 
Indianapolis.  Indiana,  and  Richmond, 
California  Private  Industry  Councils. 
aoA  Senatorjohn  Heinz  of  Pennsylvania 
were  given  full  consideration  in 
preparing  these  final  regulations. 

Written  comments  were  received  from 
three  State  employment  security 
agencies  after  the  November  23. 1987. 
closing  date  for  receipt  of  comments. 
Two  of  these  three  State  agencies 
commented  on  language  in  the  proposed 
regolatians  that  is  taken  directly  bom 
die  statate  and  not  subject  to  change  in 
regulations.  The  third  State  identified 
die  typographical  error  in  8  617.6e(b)(2). 
•bowing  1987  rather  than  1986.  which  is 
addressed  below  in  another  connection. 
Therefore,  the  untimely  comments, 
while  considered,  are  not  otherwise 
qiecifically  addressed  in  this  document 

1.  The  Richmond  PIC  recommended 
diat  the  list  of  subjecU  in  20  CFR  Part 
617  be  expanded  to  include 
psychological  counseling  because  early 
crisis  intervention  helps  facilitate  a 
saioother  and  faster  transition  to  other 
suitable  employment 

The  Department  does  not  concur.  The 
list  of  sobjects  is  a  research  aid  and  has 
no  substantive  effect.  Further,  existing 
regulations  at  {  617.21  encourage  the 
provision  of  a  wide  range  of  support 
services  to  trade  impacted  workers  as 
described  in  Subpart  C  of^the 
regulations.  While  psychological 
services  are  not  mentioned  specifically 
in  I  617.21.  employment  counseling  is 
induded.  Employment  counseling  is 
intended  to  assist  individuals  to  gain  a 
better  understanding  of  themselves  in 
relation  to  the  labor  market  so  that  they 
can  more  reahstically  choose  or  change 
an  occupation  or  make  a  suitable  job 
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adjustment  When  the  need  for 
psychological  counseling  is  identified, 
the  State  agency  should  refer  the  worker 
to  a  pubUc  or  private  organization  that 
provides  these  services.  Therefore,  no 
change  is  made  in  the  final  regulations. 

2.  In  a  comment  uiu^lated  to  the  1986 
Amendments,  the  Wisconsin 
Department  of  Industry,  Labor  and 
Human  Relations  (Wisconsin  DILHR] 
recommended  that  a  definition  be  added 
at  S  617.3  for  the  word  "entitled"  as  it 
applies  to  section  233(a)(l]  of  the  Trade 
Act  of  1974  and  S  617.14(a)(2)  of  the 
regulations. 

The  Department  does  not  concur  with 
the  suggestion  to  add  a  definition  for 
"entitled"  but  does  agree  to  change  the 
language  in  9  ei7.14(a](2]  to  help 
eliminate  any  misunderstanding  that 
might  exist  on  this  matter.  Therefore, 
§  617.14(a)(2)  is  revised  to  read  as 
follows:  "(2)  Subtracting  from  the 
product  derived  under  paragraph  (a)(1) 
of  this  section,  the  total  sum  of  UI  to 
which  the  individual  was  entitled  (or 
would  have  been  entitled  if  the 
individual  had  applied  therefor)  in  the 
individual's  first  benefit  period 
described  in  §  617.11(a)(4).  The 
individual's  full  entitlement  shall  be 
subtracted  under  this  paragraph, 
without  regard  to  the  amount,  if  any, 
that  was  actually  paid  to  the  individual 
with  respect  to  such  benefit  period. " 
(Modification  emphasized  for  clarity.) 
This  is  solely  a  clarifying  change  and 
makes  no  substantive  change  in  either 
the  regidation  or  the  Department's 
interpretation  of  Section  233(a)(1). 
Unemployment  Insurance  Program 
Letter  No.  4-88,  dated  November  9, 1987, 
which  was  sent  to  all  State  agencies, 
fully  explains  this  matter. 

3.  The  Minnesota  Department  of  Jobs 
and  Training  commented  that 

5  617.3(m)(2),  defining  the  "Eligibility 
period"  for  additional  weeks  of  TRA, 
requires  that  a  worker's  application  for 
training  be  approved  after  exhaustion  of 
basic  TRA.  Minnesota  suggested  that  if 
the  intent  of  Congress  was  to  make  the 
additional  26  weeks  of  TRA  available  to 
persons  whose  training  started  after  the 
exhaustion  of  basic  TRA,  then  this 
requirement  would  not  effectively 
implement  this  intent. 

While  the  Department  agrees  the 
comment  has  merit  and  needs  to  be 
addressed,  the  comment  has  no  bearing 
on  the  1986  Amendments.  Regulations  at 
i\  617.3(m)(2)  and  617.15(b)(1)  ti'ack 
Section  233(a)(3)  of  the  Act  as  amended 
by  the  Deficit  Reduction  Act  of  1984 
(Pub.  L.  98-369]  and  no  change  was 
made  in  the  1986  Amendments. 
Therefore,  no  change  is  made  in  this 
respect  in  the  final  regulation;  however. 


the  matter  is  being  addressed 
separately. 

4.  The  proposed  regulation  at 

§  617.3(y)  defines  a  job  finding  club  as 
"  *  *  *  a  job  search  workshop  which 
includes  a  period  of  1  to  2  weeks  of 
structured,  supervised  activity  in  which 
participants  attempt  to  obtain  jobs."  The 
Richmond  PIC  commented  that  the 
definition  should  be  changed  to  permit 
the  duration  of  a  job  finding  club 
beyond  2  weeks. 

The  Department  does  not  agree  that  a 
job  finding  club  should  be  longer  than  is 
required  in  the  Act,  because  the  job 
finding  club  is  one  of  the  alternative 
components  of  the  JSP  that  is  required 
as  a  condition  for  eligibility  for  TRA. 
The  Department  strongly  encourages  the 
provision  of  comprehensive 
employability  services  to  basic  TRA 
applicants,  and  such  services  should 
include,  where  appropriate,  elements  of 
the  JSP.  Moreover,  the  services  provided 
to  each  worker  should  be  sufficient  to 
assist  the  worker  in  obtaining  suitable 
and  available  employment.  No  change  is 
made  in  the  final  regulation,  however,  as 
it  would  not  be  consistent  with  the 
statute  to  extend  the  requirements  for  a 
JSP. 

5.  The  proposed  regulation  at 

§  617.11(a)(6)(ii)  requires  that  the 
extended  benefits  (EB)  work  test  be  met 
for  weeks  that  begin  after  the  week  an 
individual  is  notified  of  eligibiUty  for 
TRA  payments.  The  Wisconsin  DILHR 
points  out  that  if  the  intent  of  this 
section  is  to  require  the  work  search  for 
TRA  claimants,  the  EB  work  test  should 
be  tied  to  the  first  week  of  TRA  claimed 
after  the  week  the  claimants  apply  for 
TRA.  The  Wisconsin  agency  explains 
that  otherwise  individuals  may  be  able 
to  claim  and  receive  TRA  payments  for 
up  to  several  weeks  without  meeting  the 
EB  work  test  because  of  delays  in 
determining  TRA  benefit  eligibility. 

The  Department  agrees  that  the  intent 
of  S  617.11(a)(6)(ii)  is  to  require  the  EB 
work  test  to  be  applied  for  weeks 
beginning  after  the  individual  has  filed  a 
claim  for  TRA  and  has  been  informed  of 
the  requirement  Therefore, 
§  617.11(a)(6)(ii)  is  revised  by  deleting 
from  the  first  sentence  "prior  to  receipt 
by  the  claimant  of  notice  of 
determination  of  eligibility  for  TRA"  and 
substituting  "prior  to  the  filing  of  an 
initial  claim  for  TRA  by  the  claimant." 

Also,  the  phrase  "eligibility  for  TRA 
payments"  will  be  deleted  from  the  last 
sentence  and  "the  requirements  and 
have  filed  their  initial  claims  for  TRA 
payments"  will  be  substituted.  Another 
clarifying  change  is  made  in  the  last 
sentence,  and  corresponding  changes 
are  made  in  S  617.66(b). 


6.  The  amended  S  617.15(a)  provides 
that  while  the  maximum  number  of 
basic  TRA  payments  remains 
unchanged,  the  time  period  a  worker  is 
eligible  to  receive  basic  TRA  is 
extended  from  52  weeks  to  104  weeks 
following  the  first  exhaustion  of  regular 
unemployment  insurance  (UI)  benefits  in 
the  worker's  first  UI  benefit  period 
under  the  TAA  certification. 

Senator  Heinz  reported  that  the 
Senate  Finance  Committee  passed 
legislation  which  ties  separation  from 
employment  to  the  most  recent 
separation  firom  employment.  He 
maintained  that  the  proposed  rule 
applying  the  eligibility  period  for  TRA 
payments  to  the  worker's  first  UI  benefit 
period  under  the  certification 
contravenes  Congressional  intent  and 
urged  the  deletion  of  this  provision  fi'om 
the  final  rule.  The  Unemployment 
Council  of  Southwestern  Pennsylvania 
also  requested  the  elimination  of  the 
phrase  "in  such  individuals'  first  benefit 
period." 

The  Department  does  not  concur  since 
the  regulation  is  based  on  the  existing 
statute,  rather  than  on  pending 
legislation  in  Congress,  and  the 
comments  have  no  bearing  on  the  1986 
Amendments.  Section  617.15(a)  closely 
tracks  section  233(a)(2)  of  the  Act  as 
amended  by  the  Omnibus  Budget 
Reconcihation  Act  of  1981  (Pub.  L  97- 
35),  and  no  change  was  made  in  the  1986 
Amendments.  Therefore,  no  change  is 
made  in  the  final  regulations. 

7.  The  proposed  regulation  at 

S  617.22(a)  implements  the  change  made 
to  the  conditions  for  approval  of  training 
in  amended  section  236(a)  of  the  Act. 
The  Georgia  Department  of  Labor 
commented  that  the  proposed  regulation 
does  not  address  the  authority  given  to  a 
State  agency  to  decide  on  the  types  and 
mix  of  training  that  can  be  offered  to 
TAA  eligible  workers.  Georgia  asked 
specifically  whether  the  rule  authorizes 
a  State  agency  to  establish  a  policy  that 
permits  the  provision  of  academic 
training  to  TAA  eligibles  as  part  of  an 
on-the-job  training  agreement  only 
where  the  academic  training  is  essential 
to  that  job,  or  whether  other  general 
academic  upgrading  may  also  be 
included. 

Section  617.22(a)  sets  forth  the 
conditions  for  approval  of  a  worker's 
application  for  training.  The  Department 
has  consistenUy  interpreted  section 
236(a)  of  the  Act  as  authorizing  training 
directly  related  to  the  worker's 
approved  skills  training  program.  Thus, 
when  a  training  institution  requires 
specific  subjects  or  skills  or  a  worker 
needs  remedial  education  services,  such 
as  those  described  in  S  617.21  (e)  and 
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(g),  a«  a  prereqaiwte  or  requiranent  to 
his  or  her  approved  training  program, 
then  such  sabjects  may  be  included  as 
part  of  this  training  program  as 
approved  under  the  <7iteria  in 
§  617.22(a).  However,  remedial 
education  alone  does  not  satisfy  the  five 
criteria  of  1 61722(a)  and'tberefore  is 
not  approvable.  In  any  event  the 
comments  received  do  not  address  the 
changes  proposed  in  f  ei7.22(a),  and  no 
change  is  made  lo  the  final  regulations. 

8.  The  proposed  regultition  at 

§  617.25(a)(4)  reflects  the  language  in 
amended  section  236(aK4)(D)  of  the 
Trade  Act  of  1974.  The  amendment 
audmrizes  die  Secretary  to  approve 
other  training  programs  for  workers  for 
whom  the  State  agency  determines  that 
plaoemmt  in  preferred  training  under 
i  617.24  cararal  be  accomplished. 
Senatw  Heioz  suggests  that  the  rule 
should  slate  specifically  diat  the  State 
agency  liao  may  approve  such  training. 
fliereby  pravichng  worlcers  with  the  most 
effective  services.  The  Unemployment 
Council  of  Soalhwestem  Pennsylvania 
also  suggested  that  i  617.25(aK4)  be 
amended  bjr  addBng  "or  by  die  State 
agency." 

The  Trade  Act  provides  that  a  State  or 
State  agency  tkuiR  serve  as  the  agent  of 
the  United  States  onder  an  agreement 
with  the  Secretary  for  administering  the 
benefit  provisions  of  the  TAA  program. 
Widiin  tins  context  approval  of  training 
for  trade  impacted  workers  is  performed 
by  such  State  or  State  agency  on  behalf 
of  the  Secretmy.  However,  to  eliminate 
any  anceilainty  in  this  regard,  this 
section  is  revised  to  cite  the  State 
agency  spectficaDy. 

9.  The  Kchmond  PIC  suggested  that 
i  617.25  shoold  authorize  training  for 
setf-employment  since  the  PIC  serves 
many  dislocated  workers  who  have 
management  skills  diat  are  transferable 
to  nmning  a  smaQ  business. 

The  Department  does  not  concur  that 
a  diange  in  tlie  existing  regulation  is 
needed  since  die  prohibition  in  the 
priqiosed  regalations  for  training 
woricers  for  selF«raployment  was 
removed  in  the  final  regulations 
published  on  December  22, 1986. 
However,  §  617.ZS(dX3)  provides  that 
the  State  agency  shall  exclude  training 
in  certain  oocopations  where  a  lack  of 
employaaent  opportonities  exist  as 
substantiated  by  job  orders  and  other 
pertinent  labor  market  data,  and  in 
occapatioas  providing  no  reasonable 
expectation  of  permanent  employment 
This  providas  tim  State  agency  widi  the 
discrethm  lo  deny  training  for  self- 
employnent  in  m  occupation  where  it 
can  document  that  (bere  is  a  lack  of 
pemanent  empioynent  opportunities  in 


that  occupation.  Therefore,  no  change  is 
made  in  the  final  regulations. 

10.  The  proposed  regulation  at 
§  617.2S(b)  (1]  and  (2)  reflects  the 
restrictions,  set  forth  in  section  236(a)(3) 
(A)  and  (B)  of  the  Act  on  the  fimding  of 
training  approved  under  section 
236(aHl)oftheAct 

The  Georgia  Department  of  Labor 
commented  that  the  proposed  language 
limits  the  coordination  and  utilization  of 
funds  under  Title  in  of  the  Job  Training 
Partnership  Act  OTPA)  widi  those  of 
TAA  to  finance  the  direct  costs  of 
training.  Georgia  explained  that  policies 
of  the  varioQS  Service  Deliveiy  Areas 
(SDAs)  differ  substantially  relative  to 
the  allowable  lengdi  of  training  under 
]TPA  therefore,  it  appears  that  an 
adversely  affected  worker  under  TAA 
would  be  barred  from  finishing  training 
with  TAA  funds  that  could  not  be 
completed  under  JTPA.  Georgia 
suggested  diat  the  rule  should 
incorporate  broader  language  to  permit 
and  encourage  the  joint  util^ation  of 
Bmited  Federal  resources  for  die 
retraining  and  reemployment  of  TAA 
eligibles. 

The  IndianapoliG  PIC  also  commented 
that  the  language  prohibiting 
simultaneous  financial  support  of 
individuals  in  training  programs  with 
JlvA  and  TAA  funds  is  not  in  the  best 
interest  of  the  individuals  and  that 
sharing  costs  of  training  between  the 
two  programs  allows  more  flexibility 
and  more  individuals  to  be  served. 

The  Michigan  Employment  Security 
Commission  ai;gned  that  the  intent  of 
this  section  appears  to  guard  against 
duplicate  payment  and  that  such 
training  costs  should  apply  to  the 
portion  already  paid  and  not  the  entire 
training  program. 

The  Department  does  not  concur  since 
§  617.2S(b)  (1)  and  (2)  reflects  the 
language  in  ^  1966  Amendments  to 
section  236(aK3)  (A)  and  (B)  of  the  Act. 
Section  23G(aX3XA)  provides  that  where 
TAA  funds  are  used  to  pay  for  approved 
training,  no  payment  may  be  made  for 
such  costs  under  any  other  Federal  law. 
Section  236(aK3)(B)(i)  states  the  inverse: 
Where  funds  under  any  other  Federal 
law  are  used  to  pay  die  costs  of  training, 
no  TAA  funds  may  be  used  to  pay  such 
costs  of  training  the  adversely  affected 
worker.  Taken  together,  sections 
23e(aK3MA)  and  236(aH3)(B)(i)  prohibit 
double  payment  for  the  same  training 
costs. 

For  section  23^a)(3)(bKii)  not  to  be 
redandant  when  read  wtth  sections 
23e(aX3XA)  and  2S6(aX3)(BXi).  it  must 
mean  more  than  simply  prahibiting  the 
doiHtte  payment  of  training  costs. 
Rather,  it  prohibits  using  TAA  funds  to 


pay  the  remainder  of  the  costs  of 
approved  training,  where  the  costs  are 
reimbursable  under  any  other  Federal 
law  and  a  portion  of  such  costs  have 
already  been  paid  under  such  other 
Federal  law. 

While  section  236(a)(3)(B](ii)  of  the 
Trade  Act  does  reduce  somewhat  the 
flexibility  in  the  use  of  TAA  hinds  and 
funds  under  other  Federal  laws  for 
enrolling  trade  impacted  workers  in 
training  programs,  this  problem  can  be 
overcome  administratively  by  using 
either  TAA.  or  other  Federally 
appropriated  funds,  such  as  JTPA  Tide 
in  funids,  to  pay  the  full  cost  of  training 
for  an  individual  rather  dian  attempting 
to  share  costs  of  training  for  an 
individual  between  TAA  and  other 
Federal  program  fund  sources.  Because 
the  regulatory  language  exactly  follows 
the  statutory  language,  no  diange  is 
made  to  the  final  regulations.  However, 
the  example  used  in  this  section  has 
been  deleted  since  it  did  not  adequately 
explain  die  appHcation  of  the  rule. 

11.  The  proposed  regulation  at 

§  617.49  reflects  the  requirement  in  the 
1986  Amendments  that  workers 
participate  in  a  J^  as  a  condition  for 
receiving  TRA  payments,  except  when  it 
is  determined  that  no  acceptable  JSP  is 
reasonably  available.  This  section  also 
provides  for  reimbursing  a  worker  for 
necessary  expenses  to  participate  in  an 
approved  JSP  when  die  State  agency 
refers  a  woiker  to  a  JSP  which  is 
conducted  outside  die  worker's  normal 
commuting  area. 

Senator  Heinz  suggested  that  this 
section  should  be  modified  to  state  that 
niA  benefits  cannot  be  withheld  from 
an  eligible  woricer  if  a  JSP  is  not 
available  or  not  provided.  Without  such 
a  modification.  Senator  Heinz  stated 
many  workers  could  be  needlessly,  and 
unfairly,  penalized. 

Hie  Department  believes  that  the 
proposed  regulation  satisfies  the 
Senator's  concerns.  Section  617.49(a) 
does  provide  for  die  waiver  of  the  JSP 
requirement  when  a  JSP  is  not 
reasonably  available.  Section  617.49(c] 
sets  out  the  criteria  for  "reasonably 
available".  Tlierefore,  no  change  is 
made  in  the  final  regulation. 

12.  The  proposed  regulation  at 
9  617.49(a}(2]  provides  diat  TRA 
claimants  are  subject  to  participation  in 
the  JSP  with  respect  to  TRA  claims  for 
weeks  of  unemployment  which  begin 
after  the  date  they  are  notified  of 
eligibility  for  TRA.  The  Wisconsin 
DILHR  commented  that  the  State  should 
have  fle)dbflity  to  require  the  JSP  prior 
to  this  notificadon  since  individuals  are 
ordinarily  notified  of  the  JSP 
requirement  when  appl^ng  for  TRA  and 
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scheduled  for  JSP  prior  to  receiving  a 
TRA  monetary  determination. 
Wisconsin  suggests  that  State  agencies 
should  be  given  the  flexibility  to  require 
JSP  participation  prior  to  issuing  the 
monetary  determination. 

The  intent  of  the  proposed  regulation 
is  to  give  State  agencies  the  au&ority  to 
schedule  workers  in  a  JSP  when  workers 
are  notified  of  the  JSP  requirement  and 
they  file  an  initial  claim  for  TRA.  As 
explained  by  Wisconsin,  filing  the  initial 
claim  for  TRA  occurs  prior  to  the 
issuance  of  a  monetary  determination. 
In  order  to  eliminate  any  uncertainty  on 
this  matter  and  to  provide  State 
agencies  with  the  needed  flexibility  and 
authority,  §  617.49(a)(2)  is  revised  to 
reflect  that  TRA  claimants  are  subject  to 
participation  in  a  JSP  as  condition  for 
receiving  TRA  for  weeks  of 
unemployment  which  begin  after  the 
date  they  are  notified  of  the  requirement 
and  have  filed  their  initial  claim  for 
TRA.  A  corresponding  change  also  is 
made  in  S  617.49(c)(4). 

13.  The  proposed  regulation  at 
S  617.49(a)(3)  provides  that  when  the 
State  agency  determines  that  the  worker 
has  failed  to  begin  participation  in  an 
approved  JSP,  or  ceased  to  participate  in 
a  JSP  before  completion,  and  there  is  no 
justifiable  cause  for  failure  or  cessation, 
no  TRA  may  be  paid  to  the  worker  on  or 
after  the  date  of  such  determination 
until  the  worker  begins  or  resumes 
participation  in  an  approved  JSP. 

Senator  Heinz  suggested  that  the  rule 
be  modified  to  authorize  the  restoration 
of  TRA  payments  when  a  woriier  agrees 
to  resume  participation  in  a  JSP.  The 
Unemployment  Coimcil  of  Southwestern 
Pennsylvania  also  recommended  that 
§  617.49(a)(3j  be  revised  by  adding  the 
phrase  "or  when  individual  agrees  to 
resume  participation  in  JSP." 

The  Department  does  not  concur  in 
this  suggestion  since  the  intent  of  the 
law  and  this  implementing  regulation  is 
to  have  workers  participate  in  a  JSP 
early  in  their  unemployment  experience. 
A  simple  agreement  by  a  worker,  who 
fails  without  justifiable  cause  to 
participate  in  an  approved  JSP,  to 
participate  in  a  subsequent  JSP  would 
eliminate  any  enforcement  authority  of 
the  State  agency  to  require  workers  to 
participate  in  a  scheduled  JSP  and 
would  eliminate  any  penalty  to  the 
worker. 

Moreover,  the  existing  §  617.51 
provides  appeal  rights  to  woricers  when 
TRA  payments  are  withheld  because  of 
non-participation.  The  section  provides 
that  appeals  shall  be  decided  with  a 
degree  of  promptness  meeting  the 
Secretary's  "Standard  on  Appeals 
Promptness — Unemployment 


Compensation."  Therefore,  no  change  is 
made  to  the  final  regulations. 

However,  to  facilitate  the 
administration  of  the  JSP  provisions  of 
the  Trade  Act,  the  Department  agrees  to 
add  a  definition  for  "justifiable  cause" 
in  §  617.49(a)(3)  as  follows:  "For 
purposes  of  this  paragraph  (3), 
justifiable  cause  means  such  reasons  as 
would  justify  an  individual's  conduct 
when  measured  by  conduct  expected  of 
a  reasonable  individual  in  Hke 
circumstances,  including  but  not  limited 
to  reasons  beyond  the  individual's 
control  and  reasons  related  to  the 
individual's  capability  to  enroll  in  an 
approved  JSP  or  complete  the  JSP." 

Because  the  definition  is  new  and  not 
provided  in  the  proposed  rule  published 
in  the  Federal  Register  on  October  22. 
1987,  for  pubhc  comment,  the 
Department  is  providing  30  days  fiY)m 
the  date  of  pubUcation  of  this  final  rule 
for  public  comment  on  the  amendment 
to  S  817.49(a)(3),  adding  the  definition 
for  "justifiable  cause"  furnished  above. 

The  Wisconsin  DIIilR  suggested  that 
§  617.49(a)(3)  should  be  changed  to  deny 
TRA  beginning  with  the  week  that  the 
failure  or  cessation  occurred  when  it  is 
determined  that  such  failure  or 
cessatioii  was  without  justifiable  cause. 
Such  a  change  woidd  serve  to  treat  the 
failure  of  a  worker  to  begin  or  to  attend 
a  JSP  similarly  to  the  penalty  imder  the 
EB  work  test 

The  Department  agrees  with  this 
suggestion.  It  is  the  intent  to  discontinue 
TRA  payments  to  a  worker  upon  failure 
to  begin  or  cessation  of  participation  in 
a  JSP  scheduled  by  the  State  agency. 
Therefore,  to  remove  any  uncertainty  on 
this  matter  the  paragraph  is  revised  by 
deleting  everything  after  the  phrase 
"paid  to  the  woricer"  and  substituting 
the  words  "for  weeks  beginning  with  the 
week  that  failure  or  cessation  occurred 
when  it  is  determined  that  such  failure 
or  cessation  was  without  justifiable 
cause.  TRA  may  be  paid  thereafter  to  an 
otherwise  eligible  woricer  only  for  weeks 
begiiming  with  the  week  the  worker 
begins  or  resumes  participation  in  an 
approved  JSP." 

14.  The  proposed  regulation  at 
S  617.49(c)(2)  provides  the  State  agency 
with  the  authority  to  waive  the  JSP 
requirement  when  a  JSP  is  not 
reasonably  available.  It  requires  the 
State  agency  to  document  its  records  for 
individual  workers  when  such  a  waiver 
is  granted,  prior  to  making  TRA 
payments  to  the  worker.  Senator  Heinz 
commented  that  the  proposed  rule 
should  be  modified  to  require  that  the 
determination  on  availability  of  JSP  be 
made  promptly  so  that  TRA  payments  to 
eligible  workers  are  not  delayed.  The 
Unemployment  Council  of  Southwestern 


Pennsylvania  also  suggested  that  this 
section  be  amended  by  adding  the 
sentence  "This  determination  must  be 
made  promptly  so  that  TRA  payments 
are  not  delayed." 

The  Department  conciu^,  and  believes 
that  the  regulations  adequately  address 
these  concerns.  Dociunentation  of  the 
individual  worker's  record  is  necessary 
because  participation  in  a  JSP  is  a 
qualifying  requirement  for  receiving 
TRA.  Dociunenting  the  record  is  a 
simple  process  that  should  not  cause 
delays  of  TRA  payments  to  workers. 
State  agencies  pay  TRA  benefits  under 
the  same  procedures  used  for  paying 
unemployment  benefits.  These 
procedures  provide  for  timely  payment 
of  benefits.  Moreover,  9  617.50(a) 
provides  for  prompt  determinations  on 
an  individual's  entitlement  for  TRA  or 
other  TAA  benefits.  Therefore,  no 
change  is  made  in  the  final  regulations. 

15.  The  proposed  regulation  at 

S  617.49(d)  provides  for  the  payment  of 
subsistence  and  transportation  costs  to 
a  worker  when  the  State  refers  the 
worker  to  a  JSP  outside  the  normal 
commuting  area,  as  required  by  section 
237(c)  of  the  Act 

Senator  Heinz  and  the  Unemployment 
Committee  of  Southwestern 
Pennsylvania  recommended  that  this 
section  be  eliminated  since  JSP 
allowances  are  dealt  with  under  current 
regulations. 

The  Department  does  not  concur  since 
this  is  a  new  requirement  in  the  Trade 
Act  added  by  the  1986  Amendments  and 
therefore  is  not  presently  addremed  in 
the  regulations.  Therefore,  no  change  is 
made  in  the  final  regulations. 

16.  The  proposed  regulation  at 

S  617.59(f)  provides  that  in  the  event  of  a 
breach  of  the  agreement  between  the 
Secretary  of  Labor  and  a  State  agency 
or  agencies  for  administering  the  benefit 
provisions  of  the  TAA  program, 
sanctions  will  be  applied  as  provided  in 
the  agreement  Senator  Heinz  and  the 
Unemployment  Coimcil  of  Southwestern 
Pennsylvania  recommended  that  the 
Department  eliminate  the  provision  in 
the  proposed  rule  and  retain  the  current 
regulation.  Senator  Heinz  stated  that  the 
proposed  rule  would  establish  a  new 
procedure  for  breach  of  the  agreement 
when  Congress  has  not  authorized  any 
change  in  the  existing  procedure  and 
there  is  not  a  demonstrated  need  for  a 
new  procedure. 

The  Pennsylvania  Department  of 
Labor  and  Industry  commented  that  the 
proposed  rule  is  too  vague  and  fails  to 
give  notice  of  the  penalties  for  breach  of 
the  TAA  agreement.  Without  such 
notice,  there  is  no  advance  means  for 
identification  and  review  of  penalties  as 
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to  whether  they  go  beyond  the 
Department's  statutory  authority.  The 
Pennsylvania  agency  also  argued  that 
the  proposed  rule  fails  to  give  notice  as 
to  what  the  penalties  are  for  violating 
the  agreement. 

The  Department  had  no  intention  in 
dianging  the  rule  to  signal  any  change  in 
statutory  or  regulatory  procedures,  but 
to  allay  the  concerns  expressed  the 
Department  is  withdrawing  the 
proposed  change  to  the  regulation  at 
S  617.59(f)  and  is  retaining  the  language 
in  the  existing  regulation.  However, 
S  617.S0(f)  as  currentiy  written 
references  the  Internal  Revenue  Code  of 
1954.  Section  2(a)  of  the  Tax  Reform  Act 
of  1986.  Pub.  L  99-514,  redesignated  the 
Internal  Revenue  Code  of  1954  as  the 
Internal  Revenue  Code  of  1988,  and  the 
regulation  is  amended  accordingly. 

With  regard  to  Pennsylvania's 
comments  on  notice  of  penalties,  the 
Department's  remedies  are  clearly 
delineated  in  {{  617.52(c)  and  617.59(f). 

17.  The  proposed  regulation  at 

i  617.66(a)  on  transition  procedures 
provides  Uie  effective  date  for 
implementing  {  617.1S(a),  which 
expands  the  eligibility  period  for 
payment  of  basic  TRA  benefits  from  52 
weeks  to  104  weeks.  Senator  Heinz 
commented  that  the  proposed  rule 
would  limit  application  of  the  104-week 
period  only  to  those  claimants  whose 
eligibility  periods  began  on  or  after 
April  7, 1986.  and  would  not  apply  to  all 
workers  eligible  on  April  7. 1986. 

The  Department  does  not  concur. 
Section  617.e6(a)  provides  that  a  worker 
who  has  a  previously  established  52- 
week  eligibility  period  that  ends  on  or 
after  April  7, 1986,  will  have  die 
eligibility  period  extended  to  104  weeks. 
The  rule  as  proposed  is  consistent  with 
Senator  Heinz'  understanding  of  the 
proper  implementation  of  the  effective 
date  provisions  in  section  13009  of  the 
COBRA  Therefore,  no  change  is  made 
in  the  final  regulations. 

18.  Several  commenters  identified  the 
typographical  error  at  9  617.6e(b)(2)  in 
which  the  implementation  date  is 
incorrecdy  printed  as  1987  rather  than 
1986.  The  date  is  corrected  to  April  7, 
1986,  the  date  of  enactinent  of  COBRA. 

19.  The  Richmond  PIC  suggested  that 
the  proposed  rule  should  address  the 
issue  of  providing  early  notification  of 
certifications  of  worker  groups  for  TAA 
benefits  and  services  to  local 
governments  operating  a  PIC  It  also 
recommended  that  a  nationwide  toll  free 
number  he  established  for  employers  to 
obtain  the  telephone  number  of  the 
service  provider  in  their  area. 

The  Department  does  not  concur. 
Existing  S  ei7.4(c)  provides  that  the 
State  agency  shall  inform  the  State 


Board  of  Vocational  Education  or 
equivalent  agency  and  other  public  or 
private  agencies,  institutions  and 
employers,  as  appropriate,  of  each 
certification  issued  under  section  223  of 
the  Act  and  of  projections,  if  available, 
of  the  needs  for  training  under  section 
236  of  the  Act  as  a  result  of  such 
certification.  The  Department  believes 
that  the  existing  regulations  adequately 
address  notification  procedures. 
Assuring  that  the  existing  regulations  on 
notifying  pertinent  agencies  on  new 
TAA  cert&cations  of  worker  groups  are 
enforced  will  be  handled  in  a  separate 
communication  to  State  agencies. 
Further,  as  required  by  regulations  at  29 
CFR  Part  90.  notices  are  published  in  the 
Federal  Re^ster  of  all  petitions  for 
Trade  Adjustment  Assistance  filed  with 
the  Department  by  worker  groups  and 
all  determinations  issued  in  response  to 
those  petitions.  Worker  groups  and 
employers  also  are  notified  promptiy  of 
decisions  on  petitions  for  TAA  llie 
Department  believes  information  on 
providers  of  services  to  trade  impacted 
woiiiers  can  best  be  acquired  locally 
rather  than  through  a  nationwide  toll- 
fiee  telephone  call.  Therefore,  no  change 
is  made  in  the  final  regulations. 

20.  In  addition  to  the  comments  and 
changes  discussed  above,  other  minor 
technical  and  clarifying  changes  have 
been  made. 

Drafting  Information 

This  document  was  prepared  under 
the  direction  and  control  of  the  Director, 
OfiSce  of  Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  610  D  Stieet  NW.,  Washington. 
DC  20213;  telephone:  (202)  376-2646  (this 
is  not  a  toll-free  niunber). 

Classification — Executive  Order  12291 

The  final  rule  is  not  classified  as  a 
"major  rule"  under  Executive  Order 
12291  on  Federal  Regulations,  because  it 
is  not  likely  to  result  in  (1)  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

This  rule  Is  not  subject  to  section 
3504(b)  of  the  Paperwork  Reduction  Act 
since  it  does  not  contain  a  collection  of 
information  requirement. 


Regulatory  Flexibility  Act 

No  regulatory  flexibility  analysis  is 
required  where  the  rule  "will  not  *  *  * 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities."  5 
U.S.C.  605(b).  The  definition  of  the  term 
"small  entity"  under  5  U.S.C.  601(6)  does 
not  include  States.  Since  these 
regulations  involve  only  the  States,  no 
regulatory  flexibility  analysis  is 
required.  The  Secretary  has  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Biuiness  Administration  to  this 
effect.  Accordingly,  no  regulatory 
flexibility  analysis  is  required. 

Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  at  No. 
17.245,  'Trade  Adjustment  Assistance — 
Workers." 

List  of  Subjects  in  20  CFR  Part  617 

Job  search  assistance,  Labor, 
Reemployment  services.  Relocation 
assistance.  Trade  readjustment 
allowances.  Unemployment 
compensation.  Vocational  education. 

Words  of  Issuance 

For  the  reasons  set  out  in  the 
preamble.  Part  617  of  Tide  20,  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below. 

Signed  at  Washington,  DC  on  August  IB. 
1968. 
Roberts  T.  Jones, 

Acting  Assistant  Secretary  of  Labor. 

PART  617— TRADE  ADJUSTMENT 
ASSISTANCE  FOR  WORKERS  UNDER 
THE  TRADE  ACT  OF  1974 

1.  The  authority  for  Part  617  continues 
to  read  as  follows: 

Authority:  19  U.S.C.  2320:  Secretary's  Order 
No.  3-81.  46  FR  31117. 

2.  Section  617.3  is  amended  by 
redesignating  paragraphs  (w)  and  (x)  as 
(z)  and  (aa),  redesignating  paragraphs 
(y)  through  (bb)  as  (cc)  through  (ff), 
redesignating  paragraphs  (cc)  through 
(nn)  as  (gg)  through  (rr),  revising 
paragraphs  (b),  (m),  and  newly 
designated  (ii),  and  adding  paragraphs 
(w),  (x),  (y)  and  (bb)  to  read  as  follows: 

9617.3    Definitions. 


(b)  "Adversely  affected  employment" 
means  employment  in  a  firm  or 
appropriate  subdivision  of  a  firm, 
including  woricers  in  any  agricultural 
firm  or  subdivision  of  an  agricultural 
firm,  if  workers  of  such  firm  or 
appropriate  subdivision  are  certified 
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under  the  Act  as  eligible  to  apply  for 

TAA. 

•        •        «        *        * 

(m)  "Eligibility  period"  means,  for 
purposes  of  paying  TRA: 

(1)  Basic  weeks.  The  104-week  period 
beginning  with  the  first  week  following 
the  first  week  with  respect  to  which  the 
individual  first  exhausts  all  rights  to 
regular  compensation  (as  defined  in 
paragraph  (oo)(l)  of  this  section]  in  such 
individual's  first  benefit  period  (as 
defined  in  paragraph  (r)  of  this  section); 
and 

(2)  Additional  weeks.  The  26-week 
period  that — 

(i)  Follows  the  last  week  of 
entitlement  to  basic  TRA  otherwise 
payable  under  this  Part  617  to  the 
individual;  or 

(ii)  Begins  with  the  first  week  of 
approved  training,  if  a  bona  fide,  timely 
application  for  training  is  approved  after 
the  last  week  described  in  paragraph 
(m)(2)(i)  of  this  section. 
***** 

(w)  "Job  search  program"  means  a  job 
search  workshop  or  job  finding  club. 

(x)  "Job  search  workshop"  means  a 
short  (1  to  3  days]  seminar  designed  to 
provide  participants  with  knowledge 
that  will  enable  the  participants  to  find 
jobs.  Subjects  should  include,  but  not  be 
limited  to,  labor  market  information, 
resume  writing,  interviewing  techniques, 
and  techniques  for  finding  job  openings. 

(y]  "Job  finding  club"  means  a  job 
search  workshop  which  includes  a 
period  of  1  to  2  weeks  of  structtu^d, 
supervised  activity  in  which  participants 
attempt  to  obtain  jobs. 

(bb)  "On-the-job  training"  means 
training  provided  by  an  employer  to  an 
individual  who  is  employed  by  the 
employer. 
***** 

(ii)  "State  agency"  means  the  State 
Employment  Security  Agency;  the 
employment  service  of  the  State;  any 
State  agency  carrying  out  Title  III  of  the 
Job  Training  Partnership  Act;  or  any 
other  State  or  local  agency 
administering  job  training  or  related 
programs  with  which  the  Secretary  has 
an  agreement  to  carry  out  any  of  the 
provisions  of  the  Act. 

3.  The  introductory  text  of  paragraph 
(a)  and  paragraphs  (a)(3)  (i)  and  (ii)  and 
(a)(6)(ii)  of  S  617.11  are  revised  to  read 
as  follows: 

S617.11    QuaUfying  rsqulrenMnts  for  TRA. 

(a)  Basic  qualifying  requirements  for 
entitlement.  To  qualify  for  TRA  for  any 
week  of  unemployment,  an  individual 
must  meet  each  of  the  following 


requirements  of  paragraphs  (a)(1) 
through  (a)(7)  of  this  section: 
*        »        •        *        « 

(3)  Wages  and  employment,  (i)  In  the 
52-week  period  (i.e.,  52  consecutive 
weeks)  ending  with  the  week  of  the 
individual's  first  qualifying  separation, 
the  individual  must  have  had  at  least  26 
weeks  of  employment  at  wages  of  $30  or 
more  a  week  in  adversely  affected 
employment  with  a  single  firm  or 
subdivision  of  a  firm.  Evidence  that  an 
individual  meets  this  requirement  shall 
be  obtained  as  provided  in  S  617.12. 
Employment  and  wages  covered  under 
more  than  one  certification  may  not  be 
combined  to  qualify  for  TRA. 

(ii)(A)  For  purposes  of  this  paragraph 
(a)(3),  any  week  in  which  such 
individual: 

[1]  Is  on  employer-authorized  leave 
from  such  adversely  affected 
employment  for  purposes  of  vacation, 
sickness,  injury,  maternity,  or  inactive 
duty  or  active  duty  military  service  for 
training, 

[2]  Does  not  work  in  such  adversely 
affected  employment  because  of  a 
disability  compensable  under  a  workers' 
compensation  law  or  plan  of  a  State  or 
the  United  States,  or 

[3]  Had  adversely  affected 
employment  interrupted  to  serve  as  a 
full-time  representative  of  a  labor 
organization  in  such  firm  or  subdivision, 
shall  be  treated  as  a  week  of 
employment  at  wages  of  $30  or  more; 

(B)  Provided,  that— 

[1]  Not  more  than  7  weeks  in  the  case 
of  weeks  described  in  paragraph 
(a)(3)(ii)(A)(^)  or  paragraph 
(a)(3)(ii)(A)(5)  of  this  section,  or  both, 
and 

[2]  Not  more  than  26  weeks  described 
in  paragraph  (a)(3)(ii](A)(2)  of  this 
section, 

may  be  treated  as  weeks  of  employment 
for  purposes  of  paragraph  (a)(3)  of  this 
section. 


(6)  EB  work  test. 


(ii)  The  EB  work  test  shall  not  apply  to 
an  individual  with  respect  to  claims  for 
TRA  for  weeks  of  unemployment 
beginning  prior  to  the  filing  of  an  initial 
claim  for  TRA.  The  claimant  shall  not  be 
subject  to  the  EB  work  test  requirement 
set  out  in  §  617.17,  nor  to  any  State 
agency  timely  filing  requirement,  but 
shall  be  required  to  be  unemployed  and 
able  to  work  and  available  for  work 
with  respect  to  any  such  week  except  as 
provided  for  workers  in  approved 
training  in  §  617.17.  TRA  claimants  shall 
be  subject  to  these  work  test  and  timely 
filing  requirements  for  weeks  of 
unemployment  beginning  after  the  date 


they  are  notified  of  the  requirements 
and  have  filed  their  initial  claims  for 
TRA  payments. 

4.  Paragraph  (a)  of  §  617.11,  as 
amended  in  item  3  above,  is  further 
amended  by  adding  at  the  end  thereof  a 
new  paragraph  (a)(7)  to  read  as  follows: 

§  6 1 7. 1 1    Qualifying  requirements  for  TRA. 

(a)  Basic  qualifying  requirements  for 
entitlement.  *  *  * 


(7)  Job  search  program  participation. 
The  worker  is  enrolled  in,  participating 
in,  or  has  successfully  completed  a  job 
search  program  which  meets  the 
requirement  of  S  617.49(a);  or  the  State 
agency  has  determined  that  no 
acceptable  job  search  program  is 
reasonably  available  under  the  criteria 
set  forth  in  S  617.49(c) 


§617.13    [Amended] 

5.  Paragraph  (c)(2)  of  S  617.13  is 
amended  to  correct  a  printing  error.  In 
§  617.13(c)(2),  "Veterans  Education 
Assistance"  is  revised  to  read  "Veterans 
Educational  Assistance". 

6.  Paragraph  (a)(2}  of  S  617.14  is 
revised  to  read  as  follows: 

§  617.14    Maxhnum  amount  of  TRA. 

[a)  General  Rule.  '  '  * 

***** 

(2)  Subtracting  fi-om  the  product 
derived  under  paragraph  (a)(1)  of  this 
section,  the  total  sum  of  UI  to  which  the 
individual  was  entitled  (or  would  have 
been  entitled  if  the  individual  had 
appUed  therefor)  in  the  individual's  first 
benefit  period  described  in 
§  617.11(a)(4).  The  individual's  full 
entitlement  shaU  be  substracted  under 
this  paragraph,  without  regard  to  the 
amount,  if  any,  that  was  actually  paid  to 
the  individual  with  respect  to  such 
benefit  period. 
***** 

7.  Paragraphs  (a)  and  (c)  of  S  617.15 
are  revised  to  read  as  follows: 

§617.15    Duration  of  TRA. 

(a)  Basic  weeks.  An  individual  shall 
not  be  paid  basic  TRA  for  any  week 
after  the  104-week  eligibility  period 
beginning  with  the  first  week  following 
the  first  week  with  respect  to  which  the 
individual  has  first  exhausted  (as 
determined  under  §  617.11(a)(5)),  in  such 
individual's  first  benefit  period,  all  rights 
to  that  part  of  UI  which  is  regular 
compensation. 
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(c)  Linut  The  maximum  TRA  payable 
to  any  individual  on  the  basis  of  a  single 
certification  is  limited  to  the  maximum 
amount  of  basic  TRA  as  determined 
under  {  617.14  plus  additional  TRA  for 
up  to  28  weeks  as  provided  in  paragraph 
(b)  of  this  section. 

8.  Section  617.17  is  revised  to  read  as 
follows: 

§617.17    AvatabUlty  and  aettv*  searcMor 


(b)(13),  and  adding  a  new  paragraph 
(b)(l]  as  follows: 

$617.20    RMponattillltiMforttwfMlvwy 
or  rvMiiployinant  s#fvic#s. 


An  individual  shall  not  be  paid  TRA 
for  any  week  of  unemployment  during 
which  the  individual  is  not  able  to  work 
or  is  unavailable  for  work  under  the 
applicable  State  law,  or  for  any  week  for 
which  TRA  is  claimed  if  the  individual 
fails  or  refuses  to  make  an  active  search 
for  woik  and  furnish  tangible  evidence 
of  such  work  search  or  to  apply  for  or 
accept  woric  or  to  accept  a  referral  to 
work  under  those  provisions  of  the 
appUcable  State  law  which  apply  to  EB 
claimants  and  which  are  consistent  with 
section  202(a)(3)  of  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970.  This  paragraph  shall  not 
apply  to  weeks  during  which  the 
individual  is  actually  undergoing 
training  approved  under  the  provisions 
of  the  applicable  State  law  or  under 
Subpart  C  of  this  Part  617,  unless  the 
individual  is  determined  to  be  ineligible 
for  such  week  under  the  applicable 
State  law  or  S  617.18(b)(2).  The  EB  work 
test  is  applicable  under  the 
circiunstances  set  forth  in 
S  617.11(a)(6)(ii). 

9.  Paragraph  (c)  is  added  to  S  617.18 
as  follows: 

S  617.16    Disqualifications. 

«        *        *        *        * 

(c)  Disqualification  while  in  OJT.  In 
no  case  may  an  individual  receive  TRA 
for  any  week  with  respect  to  which  the 
worker  is  engaged  in  on-the-job  training. 

10.  Paragraph  (a)  of  {  617.20  is  revised 
as  follows: 

$617.20    RMpcnsiblltiMforttwdMvery 
of  rsMnpluyii  Ml  it  swiccs. 

(a)  State  agency  referral.  The  State 
agency  shall  be  responsible  for: 

(1)  Advising  each  adversely  affected 
woiicer  to  apply  for  training,  with  the 
State  agency  responsible  for 
reemployment  services,  at  the  time  the 
worker  makes  an  application  for  TRA; 
and 

(2)  Referring  each  adversely  affected 
worker  to  the  State  agency  responsible 
for  reemployment  services. 
***** 

11.  Paragraph  (b)  of  8  617.20  is 
amended  by  redesignating  paragraphs 
(b)(1)  through  (b)(12)  as  (b)(2)  through 


(b)  •  •  • 

(1)  Interviewing  the  adversely  affected 
worker  regarding  suitable  training 
opportunities  available  to  the  worker 
under  section  236  of  the  Act  and 
reviewing  such  opportunities  with  the 
worker  widiin  60  days  after  the  worker 
applies  for  training; 
•        •        *        *        • 

12.  The  introductory  text  of  paragraph 
(a)  and  paragraph  (a)(3)  of  S  617.22  are 
revised,  and  a  new  paragraph  (i)  of 

S  617.22  is  added,  as  follows: 

$617.22    Approval  of  training. 

(a)  Conditions  for  approval.  To  the 
extent  that  appropriated  funds  are 
available  and  are  allocated  by  the 
Department  to  the  State  to  pay  the  full 
costs  of  any  training,  such  training  shall 
be  approved  for  an  adversely  affected 
worker  if  the  State  agency  determines 
that: 
***** 

(3)  There  is  a  reasonable  expectation 
of  employment  following  the  completion 
of  the  training  (but  a  reasonable 
expectation  does  not  require  that 
employment  opportunities  be  available, 
or  offered,  immediately  upon  the 
completion  of  training). 

(i)  Training  outside  the  United  States. 
In  no  case  shall  an  individual  be 
approved  for  training  under  this  Subpart 
C  which  is  conducted  totally  or  partially 
at  a  location  outside  the  United  States. 

13.  Section  617.25  is  revised  as 
follows: 

$617.25    Purchaaad  training. 

(a)  State  agency  determination,  ff  the 
State  agency  determines  that  placement 
of  an  adversely  affected  worker  in 
preferred  training  under  $  617.24  cannot 
be  accomplished,  the  State  agency  shall 
attempt  to  make  arrangements  or  enter 
into  agreements  to  purchase  training  or 
provide  for  reimbursement  of  the  cost  of 
training  through: 

(1)  On-the-job  training  offered  by  an 
employer 

(2)  Any  training  program  provided  by 
a  State  pursuant  to  section  303  of  the 
JTPA 

(3)  Any  training  program  approved  by 
a  private  industry  council  established 
under  section  102  of  the  JTPA;  and 

(4)  Any  other  training  program 
approved  by  the  State  agency  on  behalf 
of  the  Secretary. 

(b)  Costs  of  training.  (1)  When  the 
direct  payment  of  costs  of  training  are 


made  from  TAA  program  funds,  no  other 
payment  for  such  direct  costs  of  training 
may  be  made  under  any  other  Federal 
law.  When  the  direct  payment  of  the 
costs  of  training  have  been  made  under 
any  other  Federal  law,  or  are 
reimbursable  under  any  other  Federal 
law  and  a  portion  of  the  direct  costs 
have  already  been  paid  under  other 
Federal  law,  payment  of  such  training 
costs  may  not  be  paid  from  TAA 
program  funds. 

(2)  When  the  payment  of  the  direct 
costs  for  training  an  adversely  affected 
worker  are  paid  or  payable  under  more 
than  one  Federal  law,  the  State  agency 
shall  establish  procedures  to  ensure  that 
individuals  and  institutions  do  not 
receive  duplicate  reimbursement. 

(3)  The  provisions  of  paragraphs  (b) 
(1)  and  (2)  of  this  section  shall  not  apply 
to,  or  take  into  acqount,  any  fimds 
provided  under  any  other  provision  of 
Federal  law  which  are  used  for  any 
purpose  other  than  the  direct  payment  of 
identical  costs  incurred  in  training  the 
adversely  affected  worker  under  the 
TAA  program,  even  if  such  other  use 
has  the  effect  of  indirectly  paying  or 
reducing  any  portion  of  the  costs 
involved  in  training  the  adversely 
affected  worker. 

(c)  Costs  of  on-the-job  training.  The 
cost  of  OJT  for  an  eligible  worker  may 
be  paid  to  an  employer  only  if: 

(1)  No  currently  employed  individual 
is  displaced  by  such  eligible  worker, 
including  partial  displacement  such  as  a 
reduction  in  the  hoiu-s  of  non-overtime 
work,  wages,  or  employment  benefits. 

(2)  Such  training  does  not  impair 
existing  contracts  for  services  or 
collective  bargaining  agreements. 

(3)  In  the  case  of  training  which  would 
be  inconsistent  with  the  terms  of  a 
collective  bargaining  agreement,  written 
concurrence  has  been  obtained  from  the 
concerned  labor  organization. 

(4)  No  other  individual  is  on  layoff 
from  the  same  or  any  substantially 
equivalent  job  for  which  such  eligible 
worker  is  being  trained. 

(5)  The  employer  has  not  terminated 
the  employment  of  any  regular  employee 
or  otherwise  reduced  the  workforce  with 
the  intention  of  filling  the  vacancy  so 
created  by  hiring  the  eligible  worker. 

(6)  The  job  for  which  the  eligible 
worker  is  being  trained  is  not  being 
created  in  a  promotional  line  that  will 
infringe  in  any  way  upon  the 
promotional  opportimities  of  currently 
employed  individuals. 

(7)  Such  training  is  not  for  the  same 
occupation  from  which  the  worker  was 
separated  and  with  respect  to  which 
such  worker's  group  was  certified 
pursuant  to  section  222  of  the  Act. 
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(8)  The  employer  certifies  to  the  State 
agency  that  the  employer  will  continue 
to  employ  the  eligible  worker  for  at  least 
26  weeks  after  completing  the  training  if 
the  worker  desires  to  continue  such 
employment  and  the  employer  does  not 
have  due  cause  to  terminate  such 
employment. 

(9)  The  employer  has  not  received 
payment  under  section  236  and  this  part 
for  any  other  on-the-job  training 
provided  by  such  employer  which  failed 
to  meet  the  requirements  of  paragraphs 
(c)  (1)  through  (6]  of  this  section. 

(10)  The  employer  has  not  taken,  at 
any  time,  any  action  which  violated  the 
terms  of  any  certification  described  in 
paragraph  (c)(8)  of  this  section  made  by 
the  employer  with  respect  to  any  other 
on-the-job  training  provided  by  the 
employer  for  which  the  employer  has 
received  a  payment  under  section  236 
and  this  part. 

14.  Paragraph  (a)(1)  introductory  text 
of  §  617.34  is  revised  to  read  as  follows: 

§617.34    Amount 

(a)  Computation.  *  *  * 

(1)  Travel.  The  more  cost  effective 
mode  of  travel  reasonably  available 
shall  be  approved  by  using: 
***** 

15.  Paragraph  (a)(1)  introductory  text 
of  §  617.46  is  revised  to  read  as  follows: 

§617.46    Travel  allowance. 

(a)  Computation.  *  *  * 

(1)  Transportation.  The  more  cost 
effective  mode  of  transportation 
reasonably  available  shall  be  approved 
by  using: 


§§617.50-617.65    (Subpart  F) 
[Redesignated  as  §§  617.50—617.65 
(Sul>part  G)] 

16.  Subpart  F,  consisting  of  §§  617.50 
through  617.65,  is  redesignated  as 
Subpart  G. 

17.  A  new  Subpart  F  consisting  of 

§  617.49  on  the  Job  Search  Program  is 
added  as  follows: 

Subpart  F— Job  Searcti  Program 

§  617.49    Job  Search  Program. 

(a)  Program  requirements.  (1)  A 
worker,  after  being  separated  from 
adversely  affected  employment,  must 
participate  in  an  approved  job  search 
program  (JSP),  or  have  completed  a  JSP, 
as  a  condition  for  receiving  TRA,  except 
where  the  State  agency  determines  that 
an  acceptable  JSP  is  not  reasonably 
available. 

(2)  A  TRA  claimant  is  subject  to 
participation  in  a  JSP  as  a  condition  for 
receiving  TRA  for  weeks  of 
unemployment  which  begin  after  the 


date  the  claimant  is  notified  of  the 
requirement  and  has  filed  an  initial 
claim  for  TRA.  The  claimant  is  not 
subject  to  the  JSP  as  a  condition  for 
receiving  TRA  for  weeks  which  begin 
prior  to  that  date. 

(3)  When  the  State  agency  determines 
that  the  worker  has  failed  to  begin 
participation  in  an  approved  JSP,  or 
ceased  to  participate  in  such  a  JSP 
before  completion,  and  there  is  no 
justifiable  cause  for  such  failure  or 
cessation,  no  TRA  may  be  paid  to  the 
worker  for  weeks  beginning  with  the 
week  that  failure  or  cessation  occurred 
when  it  is  determined  that  such  failure 
or  cessation  was  without  justifiable 
cause.  TRA  may  be  paid  thereafter  to  an 
otherwise  eligible  worker  only  for  weeks 
beginning  with  the  week  the  worker 
begins  or  resumes  participation  in  an 
approved  JSP.  For  purposes  of  this 
paragraph  (a)(3),  justifiable  cause  means 
such  reasons  as  would  justify  an 
individual's  conduct  when  measured  by 
conduct  expected  of  a  reasonable 
individual  in  like  circumstances, 
including  but  not  limited  to  reasons 
beyond  the  individual's  control  and 
reasons  related  to  the  individual's 
capability  to  enroll  in  an  approved  JSP 
or  complete  the  JSP. 

(4)  A  worker  in  training  approved 
under  S§  617.22  through  617.26,  or 
approved  by  the  State  agency  under 
State  law.  is  excepted  from  the  JSP 
qualifying  requirement  while  the  worker 
is  attending  and  making  satisfactory 
progress  in  the  training.  This  exception 
applies  whether  training  begins  before 
or  after  entitlement  to  basic  TRA 
commences,  and  also  applies  after 
fraining  begins  for  a  worker  who  is 
attending  a  JSP  program.  Exceptions  to 
the  JSP  qualifying  requirement  must  be 
documented  in  the  worker's  claim  file  by 
the  State  agency. 

(b)  Approved  JSPs.  A  job  search 
program  may  be  approved  if: 

(1)  The  JSP  is  provided  through  the 
JTPA,  the  public  employment  service,  or 
any  other  Federal  or  State  funded 
program,  and  complies  with  paragraphs 
(w),  (x),  and  (y)  of  S  617.3. 

(2)  lie  JSP  is  sponsored  by  a 
company  or  firm  from  which  the  worker 
has  been  separated,  and  complies  with 
paragraphs  (w),  (x).  and  (y)  of  §  617.3. 

(c)  Determination  of  reasonably 
available.  (1)  Reasonably  available 
means  an  existing  approved  JSP  that  is 
located  in  the  worker's  normal 
commuting  area,  as  defined  in  S  617.3. 
and  has  sufficient  capacity  to 
acconunodate  the  worker. 

(2)  When  the  State  determines  that  a 
JSP  is  not  reasonably  available  for  a 
worker,  the  requirement  is  not  a 
condition  of  qualifying  for  TRA  for  the 


weeks  involved.  When  a  determination 
is  made  with  respect  to  a  worker,  the 
State  agency  must  document  its 
determination,  and  the  weeks  involved, 
in  the  worker's  claim  file,  prior  to 
making  TRA  payments  to  the  worker. 

(3)  The  State  agency  may  issue  a 
blanket  waiver  of  the  JSP  qualifying 
requirement  for  TRA  for  groups  of 
workers,  where  deemed  appropriate, 
when  it  is  determined  that  there  is  no 
functioning  JSP. 

(4)  All  determinations  that  a  JSP  is  not 
reasonably  available  should  extend  only 
for  that  period  of  time  that  a  JSP  is  not 
reasonably  available,  and  the  exception 
for  workers  in  approved  training  should 
extend  until  the  completion  of  training. 
If  the  State  determines  that  a  JSP  is 
reasonably  available  at  a  later  date, 
then  the  JSP  qualifying  requirement  must 
be  met  for  entitlement  to  basic  TRA  for 
weeks  of  unemployment  beginning  with 
the  week  in  which  JSP  becomes 
reasonably  available. 

(d)  JSP  allowances.  Subsistence  and 
transportation  costs  shall  be  approved 
for  workers  participating  in  JSPs  when 
deemed  appropriate  and  within 
available  State  funding  levels.  Costs 
incurred  may  not  exceed  those 
allowable  for  training  under  §§  617.27 
and  617.28,  if,  and  when,  the  State  refers 
a  worker  to  a  JSP  outside  the  normal 
commuting  area. 

18.  Paragraphs  (a)  and  (b)  of  §  617.59 
are  revised  as  follows: 

§  6 1 7.59    Agreements  with  State  agencies. 

(a)  Authority.  Before  performing  any 
function  or  exercising  any  jurisdiction 
under  the  Act  and  this  Part  617,  a  State 
or  State  agency  (as  defined  in  §  617.3(ii)] 
shall  execute  an  Agreement  with  the 
Secretary  meeting  the  requirements  of 
the  Act. 

(b)  Execution.  An  Agreement  under 
paragraph  (a)  of  this  section  shall  be 
signed  on  behalf  of  a  State  or  State 
agency  by  an  authorized  o^ial  of  the 
State  or  such  State  agency,  and  the 
signature  shall  be  dated.  The  authority 
of  the  State  or  State  agency  official  shall 
be  certified  by  the  Attorney  General  of 
the  State  or  counsel  for  the  State 
agency,  unless  the  Agreement  is  signed 
by  the  Governor  of  the  State.  An 
agreement  will  be  executed  on  behalf  of 
the  United  States  by  the  Secretary. 

§617.59    [Amended] 

19.  In  20  CFR  617.59(f)  remove  the 
words  "Internal  Revenue  Code  of  1954" 
and  add,  in  their  place,  the  words 
"Internal  Revenue  Code  of  1986**. 

20.  Section  ei7.62(c)  is  revised  as 
follows: 
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S  617.62    Transitional  procedures. 

(c)  Fraud  and  recovery  of 
overpayments.  The  fraud  and 
overpayment  recovery  provisions  of  this 
Subpart  G  shall  take  effect  on  August  13, 
1981,  and  shall  apply  to  all 
overpayments  outstanding  on  that  date 
or  determined  on  or  after  that  date. 
***** 

21.  Section  617.66  is  added  to  Subpart 
C  as  follows: 

§  617J6   TranaRlon  procedures  for 
■HienJwiewU  in  eecMone  13002  through 
laoot  of  P«bi  L.  •»-272  (Ute  Coneolidaled 

IMS). 

The  procedures  for  administering  the 
Trade  Act  of  1974  before  and  after  the 
amendments  made  by  the  Pub.  L  99-272 
are  as  follows: 

(a)  Dotation  of  TRA.  The  provisions 
contained  in  1 617.15  expanding  die 
eligibility  period  for  payment  of  basic 
TRA  benefits  from  52  weeks  to  104 
weeks  shall  apply  only  to  those 
clahnants  whose  eligibility  periods 
begin  on  or  after  April  7, 1966,  or  who 
have  a  previously  establidwd  52-week 


TRA  eligibility  period  that  ends  on  or 
after  A^  7, 1966.  Workers  with  52- 
week  eligibility  periods  that  end  before 
April  7, 1986,  will  not  have  their 
eligibility  periods  extended  to  104 
weeks. 

(b)  TRA  payments — [1)  Retroactive 
TRA  payments.  Retroactive  claims  of 
eligible  woikers  may  be  approved  for 
weeks  of  unemployment  beginning  with 
the  first  week  after  the  week  which 
includes  December  18, 1985.  Claims  for 
weeks  beginning  before  April  7, 1986  (or, 
if  later,  before  claimants  are  notified  of 
their  potential  entidement  and  have 
filed  claims  for  retroactive  benefits]  are 
not  subject  to  the  application  of  the 
Extended  Benefits  (EBj  work  test,  nor  to 
the  State  timely  filing  requirement 
Claimants  shall  be  subject  to  those 
requirements  for  weeks  of 
unemployment  beginning  after  the  date 
eligible  woikers  are  notified  of  such 
requirements  and  have  filed  claims  for 
such  benefits. 

(2)  Employer-authorized  leave, 
disability  leave  and  union  service.  The 
change  to  S  617.11(a)(3)  for  crediting 
weeks  of  specified  leave  to  qualify  for 
TRA  will  aj^ly  only  to  initial  claims  for 


basic  TRA  filed  with  the  State  agency 
by  eligible  workers  on  or  after  April  7, 
1986. 

(c)  Job  search  program.  The  job 
search  program  requirement  applies  to 
workers  certified  under  petitions  for 
trade  adjustment  assistance  filed  with 
the  Department  on  or  after  April  7, 1986. 

(d)  Training  and  other  amendments. 
Odier  amendments  in  Pub.  L  99-272  are 
effective  on  April  7, 1968,  and  apply  to 
applications  for  TAA  benefits  approved 
on  or  after  April  7, 1986. 

(e)  Application  of  Gramm-Rudman. 
TRA  payments  to  workers  made  under 
Part  1  of  Chapter  2  of  Tide  II  of  die 
Trade  Act  of  1974  and  this  Part  shall  be 
reduced  by  a  percentage  equal  to  the 
non-defense  seqiMSter  percentage 
applied  in  the  Sequestration  Report 
(submitted  under  the  Balanced  Budget 
and  Emergency  Deficit  Control  Act  of 
1985  and  dated  January  21, 1986)  of  the 
Comptroller  General  of  the  United 
States  for  Fiscal  Year  1986,  for  the 
period  from  March  1, 1986  to  October  1, 
1986. 

[FR  Doc.  88-19128  Filed  8-23-86;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  229 
[Docket  Na  R-0640] 

RegulatkMi  CC;  Availability  of  Funda 
and  CollacBon  of  ClMCka;  Preemption 
Detennlnatlona 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTKNC  Final  interpretations. 

summary:  The  Board  is  publishing  final 
official  Board  interpretations  concerning 
preemption  determinations  under  its 
Regulation  CC.  Availability  of  Fimds 
and  Collection  of  Checks  [12  CFR  Part 
229),  with  respect  to  the  laws  of  Illinois 
and  New  York  and  with  respect  to 
section  4-213(5)  of  the  Uniform 
Commercial  Code. 
EFFECnvE  DATE  September  1, 198& 

FOR  RIRTHER  INRMMATION  CONTACT: 

Oliver  Ireland,  Associate  General 
Counsel,  Legal  Division  (202/452-3625) 
or  Louise  L  Roseman,  Assistant 
Director,  Division  of  Federal  Reserve 
Bank  Operations  (202/452-3874):  for  the 
hearing  impaired  only. 
Telecommunications  Device  for  the 
Deaf,  Eamestine  Hill  or  Dorothea 
Thompson  (202/452-3544). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  13, 1968,  the  Board  adopted 
Regulation  CC  to  carry  out  the 
provisions  of  the  Expedited  Funds 
Availability  Act  (12  U.S.C.  4001-4010). 
The  regulation  requires  banks  to  make 
funds  available  to  their  customers 
within  specified  time  frames,  and  to 
disclose  their  funds  availability  policies 
to  their  customers.  A  number  of  states 
have  also  enacted  rales  governing  funds 
availability.  The  Act  (section  608)  and 
Regulation  CC  (§  229.20)  provide  that 
any  state  law  in  effect  on  or  before 
September  1, 1989,  that  provides  for  a 
shorter  hold  for  a  category  of  checks 
that  is  provided  under  federal  law  will 
supersede  the  federal  provision. 

Provisions  of  state  law  governing 
funds  availability  that  provide  for  longer 
availability  than  the  federal  law  are 
considered  inconsistent  with  Regulation 
CC  and  are  preempted  by  Regulation 
CC.  In  addition,  state  disclosure  or 
notice  requirements  concerning  funds 
availability  related  to  accoimts  covered 
by  Regulation  CC  are  preempted  by  the 
federal  disclosure  scheme. 

Regulation  CC  provides  for  Board 
determinations  of  whether  state  law 
related  to  the  availability  of  funds  is 
preempted  by  federal  law.  These 
determinations  would  be  provided  upon 


the  request  of  a  state,  bank,  or  odier 
interested  party. 

Discussion 

On  lune  28. 1988  (53  FR  24315],  die 
Board  published,  for  a  30-day  comment 
period,  proposed  interpretations  of 
Regulation  CC  concerning  preemption 
determinations  with  respect  to  the  funds 
availability  laws  of  Illinois,  Maine,  and 
New  York  (53  FR  24315).  In  conjunction 
with  the  proposed  determination  of 
Illinois  law,  the  Board  requested 
comment  on  the  relationship  between 
Regulation  CC  and  section  4-213(5)  of 
the  Uniform  Commercial  Code 
("U.C.C.").  The  Board  received  twelve 
comments  on  the  proposed 
interpretations,  which  are  summarized 
below.  The  Bocud  is  now  publishing  its 
final  interpretations  concerning  U.CC 
section  4-213(5)  and  the  Illinois  and 
New  York  preemption  determinations. 
The  Board  has  deferred  its 
determination  regarding  the  law  of 
Maine  at  the  request  of  the  Maine 
Attorney  General. 

Preemption  of  State  Schedules  and 
Exceptions.  State  law  availability 
schedules  often  differ  from  the 
Regulation  CC  schedules  with  respect 
both  to  the  categories  of  checks  to  which 
the  schedules  apply  and  the  time 
periods  within  which  funds  must  be 
available  for  withdrawal.  State 
availability  schedules  that  provide  for 
availability  in  a  shorter  period  (A  time 
than  required  under  Regulation  CC 
supersede  the  federal  schedule. 

In  addition  to  the  differences  between 
state  and  federal  availability  schedules, 
a  number  of  state  laws  contain 
exceptions  to  the  state  availability 
schedules  that  are  different  from  those 
provided  under  the  Act  and  Regulation 
CC.  Under  the  Board's  interpretation, 
the  state  exceptions  continue  to  apply 
only  in  those  cases  where  the  state 
schedule  is  shorter  than  or  equal  to  the 
federal  schedule,  and  then  only  up  to  the 
limit  permitted  by  the  Regulation  CC 
schedule.  Where  a  deposit  that  is 
subject  to  a  state  exception  under  a 
state  schedule  that  is  not  preempted  by 
Regulation  CC  and  is  also  subject  to  a 
federal  exception,  the  hold  on  the 
deposit  can  be  further  extended  by  the 
federal  exception  in  accordance  with 
Regulation  CC.  For  those  categories  of 
checks  for  which  the  state  schedule  is 
preempted  by  the  federal  schedule,  only 
the  federal  exceptions  may  be  used.  The 
Board  had  initially  proposed  a  broader 
preemption  scheme:  however,  the 
Board's  final  approach  responds  to  the 
concerns  of  state  banking  regulators  that 
the  more  protective  provisions  of  state 
law  be  retained.  This  approach  also 
provides  a  preemption  standard  that  can 


be  more  readily  applied  by  banks  in 
states  that  have  not  received  preemption 
determinations  from  the  Board. 

Treatment  of  State  Schedules  that 
Provides  for  the  Same  A  vailability  as 
the  Federal  Schedules.  The  Board 
proposed  to  preempt  any  state  schedule 
that  does  not  provide  for  shorter 
availability  than  required  under 
Regulation  CC.  Under  this  approach,  if 
state  law  provides  for  the  same 
availability  as  federal  law,  the  state  law 
would  be  preempted.  The  Maine 
Attorney  General's  office  argued  that 
only  inconsistent  state  law  is  preempted 
by  the  Act  and  Regulation  CC,  and  that 
a  state  law  requiring  availability  in  the 
same  time  periods  as  required  by 
federal  law  cannot  be  considered 
inconsistent.  Some  states  have 
incorporated  the  federal  schedules  into 
thefr  state  law  to  facilitate  state 
enforcement  of  these  requirements. 
Under  the  Board's  final  interpretations, 
the  only  state  schedules  that  are 
preempted  are  those  that  provide  for  a 
longer  hold  than  required  under 
Regulation  CC;  state  schedules  that 
provide  for  availability  within  the  same 
time  periods  would  not  be  preempted. 

Treatment  of  Deposits  not  Subject  to 
Regulation  CC.  Certain  state  laws 
govern  the  availability  of  deposits  that 
are  not  covered  by  the  Regulation  CC 
schedules.  For  example,  the  availability 
schedules  of  several  states  apply  to 
"items"  deposited  to  an  accoimt.  The 
term  "item"  may  encompass  deposits, 
such  as  nonnegotiable  instruments,  that 
are  not  subject  to  the  Regulation  CC 
availability  schedides.  lie  Board 
proposed  tiiat  neither  the  Regulation  CC 
nor  the  state  schedules  would  apply  to 
deposits  of  items  not  subject  to 
R^ulation  CC's  funds  availability 
IMX)visions.  The  Board  also  requested 
comment  on  two  alternative  treatments 
of  these  deposits:  (1)  That  the  state 
schedules  continue  to  apply  to  deposits 
that  are  not  subject  to  the  Regulation  CC 
availability  rules;  or  (2)  that  the 
Regulation  CC  schedules  apply  to  the 
deposit  of  all  "items"  to  "accounts" 
covered  by  that  Regulation. 

The  Maine  Bureau  of  Banking  and  the 
Maine  Attorney  General's  office 
objected  to  the  federal  preemption  of 
deposits  not  regulated  by  federal  law. 
They  argued  that  such  a  broad 
preemptive  approach  needlessly 
restricts  the  ability  of  a  state  to  protect 
the  public  frt>m  excessive  holds  in 
circumstances  where  the  federal 
government  has  not  acted.  The  Board 
believes  diat  while  funds  availability 
laws  would  be  simi^er  if  state  laws 
applicable  to  items  that  are  not  checks 
were  preempted,  states  have  a 
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legitimate  interest  in  regulating  deposits 
of  these  items,  and  state  laws  should  not 
be  preempted  with  respect  to  these 
items.  The  Board's  final  interpretation 
provides  that  deposits  that  are  not 
covered  by  Regulation  CC  continue  to 
be  subject  to  the  state  law  and  are  not 
subject  to  the  federal  law. 

Maine.  The  Board  published  for 
comment  a  proposed  preemption 
determination  with  respect  to  the  Maine 
funds  availability  law  that  was  in  effect 
on  ]une  28, 1988.  Maine  has  recently 
issued  for  comment  a  revision  to  its  law, 
which  would  require  that  funds 
deposited  to  any  deposit  account  be 
made  available  in  accordance  with  the 
Expedited  Funds  Availability  Act  and 
Regulation  CC  The  Maine  Attorney 
General's  office,  in  its  comments  to  the 
Board,  asked  that  the  Board  not  issue  a 
final  preemption  determination  based  on 
the  state's  current  regulation,  because 
the  amended  regulation  will  be  adopted 
in  August  1988,  tmd  will  become 
effective  September  1, 1988.  llie  Board 
has  deferred  issuance  of  a  preemption 
determination  with  respect  to  Maine 
law. 

New  York.  TTie  New  York  regulation 
contains  availability  schedules  for  local 
(same  city)  chedu,  in-state  checks,  and 
out-of-state  checks,  as  well  as  certain 
low-risk  checks.  Different  sdiedules  are 
provided  for  banks  and  savings 
institutions.  Certain  portions  of  the  New 
York  schedule  supersede  the  availability 
requirements  of  Regulation  CC.  The 
New  York  schedules  continue  to  apply 
to  accounts  not  subject  to  the  Regulation 
CC  availability  requirements.  The  state 
disclosure  requirements  are  preempted 
by  the  Regulation  CC  disclosure  rules  to 
the  extent  that  the  state  rules  pertain  to 
accounts  subject  to  Regulation  CC 

Illinois.  Following  the  issuance  for 
public  comment  of  the  proposed 
preemption  determination  with  respect 
to  Illinois  law,  Illinois  enacted  a  revised 
funds  availability  rule,  which  requires 
that  funds  be  made  available  in 
accordance  with  the  Act  and  Regulation 
CC.  The  Board  has  determined  that  the 
revised  Illinois  law  is  not  inconsistent 
with  Regulation  CC,  and  that  Illinois 
banks  must  comply  with  the  Regulation 
CC  funds  availability  and  disclosure 
requirements. 

U.C.C.  Availability  of  Cash  Deposits 
Requirement.  In  conjunction  with  the 
proposed  preemption  determination  of 
Illinois  law,  the  Board  requested 
conunent  on  the  relation  of  U.CC 
section  4-213(5),  which  provides  for 
next-day  availability  of  "money" 
deposited  in  a  bank,  to  the  Regulation 
CC  requirement  diat  dqNwits  of  cash  be 
made  available  on  either  a  next-day  or 
two-day  basis,  depending  on  whether 


the  cash  was  deposited  at  a  staffed 
teller  station.  This  U.C.C.  provision  has 
been  adopted  in  each  of  the  50  states. 
The  next-day  availability  requirement  in 
the  Code  is  subject  to  a  general 
variation  by  agreement  provision.  The 
Board  proposed  that,  because  the  ability 
to  vary  this  provision  of  the  Code  by 
agreement  may  allow  depositary  banks 
to  provide  availability  to  their  customers 
in  a  longer  time  than  permitted  by 
Regulation  CC,  this  Code  provision  be 
preempted  by  the  Act  and  Regulation 
CC.  The  Board  also  requested  comment 
on  an  alternative  approach,  whereby 
this  U.C.C.  provision  would  supersede 
the  Regulation  CC  requirement,  but  a 
depositary  bank  could  not  agree  to 
extend  availability  beyond  the  time 
periods  provided  in  Regulation  CC 

The  Board  has  adopted  this 
alternative  approach,  and  has 
determined  that  U.C.C.  section  4-213(5} 
governing  availability  of  cash  deposits 
supersedes  the  federal  requirement,  but 
that  the  ability  of  a  bank  to  vary  this 
provision  by  agreement  under  the  Code 
is  limited  by  the  time  periods  provided 
in  the  federal  availability  schedule. 

Summary  of  Comments 

The  Board  received  twelve  comments 
on  the  three  proposed  preemption 
determinations.  Five  commenters 
(Illinois  League  of  Savings  Institutions, 
First  Chicago  Corporation,  Illinois  Oedit 
Union  League,  Citicorp,  and  the  Illinois 
Commissioner  of  Banks  and  Trust 
Companies)  responded  to  the  proposed 
preemption  determination  for  the  State 
of  Illinois.  Four  commenters  pointed  out 
that  the  Illinois  General  Assembly 
passed  an  amendment  to  the  Illinois 
Commercial  Code  section  4-213(5), 
signed  by  the  Governor  on  July  28, 1988, 
which  provides  that  the  Expedited 
Funds  Availability  Act  and  Regulation 
CC  shall  determine  the  time  periods 
after  which  funds  must  be  available  for 
withdrawal. 

In  additioa  three  commenters 
requested  that  the  Board  explicitiy 
preempt  the  Illinois  Conunerdal  Code 
section  4-213(6)  (which  corresponds  to 
U.C.C  section  4-213(5)),  which  provides 
next-day  availability  for  cash  deposits. 
The  commenters  reasoned  that  the 
U.CC  next-day  rule  was  meant  to  apply 
only  to  cash  deposits  received  at  a 
staffed  facility  and  should  not  be 
extended  to  cash  deposits  received  at 
unstaffed  faciUties  such  as  ATMs,  which 
are  accorded  second-day  availability 
under  Regulation  CC.  One  commenter 
suggested  that  the  Board  address  die 
preemption  of  U.CC  section  4-^3(5)  in 
Regulation  CC  or  its  official 
Commentary  because  it  is  an  issue 
common  to  all  states.  Another 


commenter  suggested  that  the  Board 
clarify  the  conflict  in  the  U.C.C. 
definition  of  "money,"  which  includes 
foreign  currency,  and  Regulation  CCs 
definition  of  "cash,"  which  is  limited  to 
U.S.  currency. 

One  bank  supported  the  positiun  that 
Regulation  CC  preempt  the  Illinois  state 
availability  schedules  with  respect  to 
the  deposit  of  "items"  not  covered  by 
Regulation  CC.  The  commenter  favored 
consistent  schedules  for  all  items 
accepted  for  deposit  because  its 
processing  systems  could  not  distinguish 
between  negotiable  and  nonnegotiable 
items. 

Three  commenters  (State  of  Maine 
Bureau  of  Banking,  State  of  Maine 
Attorney  General  and  Citicorp) 
responded  to  the  Board's  proposed 
preemption  determination  for  the  State 
of  Maine.  The  Maine  Attorney  General 
pointed  out  that  Maine's  funds 
availability  regulation  (Regulation  18)  is 
ciurentiy  being  revised  to  adopt  the 
federal  availabiUty  and  disclosure 
requirements  and  requested  that  the 
Board  not  issue  a  preemption 
determination  concerning  a  rule  that 
will  likely  be  superseded.  The  Attorney 
General  also  objected  to  the  proposed 
federal  preemption  of  Maine  fimds 
availability  requirements  that  are 
equivalent  to  the  federal  requirements 
on  the  grounds  that  such  state 
requirements  would  not  be  inconsistent 
with  Regulation  CC 

Both  the  Attorney  General  and  the 
Maine  Bureau  of  Banking  requested  that 
Regulation  CC  not  preempt  the  state 
funds  availability  requirements  with 
respect  to  deposits  to  accounts  made  by 
items  other  than  "checks"  as  deHned  by 
Regulation  CC  and  that  the  state 
availability  schedules  and  exceptions 
continue  to  apply  to  the  deposit  of  items 
not  subject  to  the  availability  rules  of 
Regulation  CC.  The  commenters 
reasoned  that  because  the  State  of 
Maine  had  estabUshed  a  public  policy 
governing  the  availability  of  items  which 
may  not  be  covered  by  federal 
regulation,  such  a  policy  should  be 
allowed  to  prevail  in  the  absence  of 
federal  regulation. 

One  commenter,  however,  favored 
Regulation  CC  preemption  with  respect 
to  Maine's  availability  schedules  and 
exceptions  for  all  items  deposited  to 
accounts,  including  those  not  defined  as 
"checks"  under  Regulation  CC.  This 
commenter  also  supported  federal 
preemption  of  state  disclosure 
requirements  for  accounts  but  agreed 
that  state  disclosure  requirements 
should  continue  to  apply  for  accounts 
not  governed  by  Regulation  CC. 
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Four  commenters  (State  of  New  York 
Banking  Department.  New  York  Clearing 
House,  New  York  Credit  Union  League, 
and  Citicorp)  responded  to  the  proposed 
preemption  determination  for  the  State 
of  New  York.  All  four  commented  on  the 
status  of  checks  that  are  payable  by  an 
in-state  bank  but  are  nonlocal  under 
Regulation  CC.  The  New  York  State 
Banking  Department  confirmed  that  the 
intent  of  its  proposed  amendments  to 
the  New  York  funds  availability  law  is 
to  retain  state  availability  schedules  for 
in-state  nonlocal  checks  as  the  sole 
feature  of  state  law  to  escape  federal 
preemption.  Two  other  commenters 
supported  the  Banking  Department's 
view.  The  New  York  Clearing  House 
supported  federal  preemption  of  all  state 
schedides,  and  stated  that  if  the 
proposed  amendment  to  the  state  funds 
availability  schedules  were  interpreted 
to  supersede  the  federal  schedules,  it 
should  supersede  only  with  respect  to 
nonlocal  in-state  checks. 

The  State  Banking  Department  also 
favored  allowing  the  state  law  provision 
providing  for  variation  of  availability 
schedules  by  agreement  to  stand  so  long 
as  it  does  not  conflict  with  Regulation 
CC.  The  New  York  Clearing  House 
favored  federal  preemption  of  the  New 
York  schedule. 

In  addition,  the  New  York  Clearing 
House  and  a  large  bank  took  the 
position  that  Regulation  CC's  definition 
of  "local"  and  "nonlocal"  should 
preempt  the  state  law's  definitions  and 
that  Regulation  CC's  special  cash 
withdrawal  rule  should  be  available  to 
New  York  depositary  banks.  The  New 
York  Credit  Union  League  objected  to 
the  inclusion  of  payable  through  banks 
in  Regulation  CC's  definition  of  "paying 
bank"  and  therefore  did  not  favor 
federal  preemption  of  New  York's 
"local"  and  "nonlocal"  definitions. 

The  State  Banking  Department  stated 
that  the  Regulation  CC  definition  of 
"account,"  should  preempt  the  scope  of 
transaction  accounts  as  defined  in  New 
York  law.  The  New  York  Clearing 
House  suggested  that  New  York  banks 
be  allowed  to  follow  either  state  or 
federal  availability  schedules  with 
respect  to  accounts  covered  by  state  law 
but  not  by  Regulation  CC. 

A  large  bank  supported  federal 
preemption  of  all  New  York  exceptions 
to  the  availability  schedules  and 
requested  that  all  deposited  items 
covered  by  state  law  but  not  by  federal 
law  be  subject  to  the  federal  availability 
schedules. 

The  New  York  Clearing  House 
requested  confirmation  that  New  York 
banks  will  be  able  to  use  calculated 
availability  for  nonconsumer  accounts 


as  provided  by  §  229.19(d]  of  Regulation 
CC. 

List  of  Subjects  in  12  CFR  Part  229 

Banks,  Banking,  Federal  Reserve 
System. 

For  the  reasons  set  out  in  the 
preamble.  12  CFR  Part  229  is  amended 
as  follows: 

PAFrr  229— {AMENDED] 

1.  The  authority  citation  for  Part  229 
continues  to  read  as  follows: 

Authority:  Title  VI  of  Pub.  L 100-86. 101 
SUt.  552,  635, 12  U.S.C.  4001  et  seq. 

2.  A  new  Appendix  F  is  added  to  read 
as  follows: 

Appendix  F— Official  Board 
Inteipretations;  Preemption 
Determinations 

Uniform  Commercial  Code,  Section  4- 
213(5) 

Section  4-213(5)  of  the  Uniform 
Commercial  Code  ("U.C.C")  provides 
that  money  deposited  in  a  bank  is 
available  for  withdrawal  as  of  right  at 
the  opening  of  business  of  the  btmking 
day  after  deposit.  Although  the  language 
"deposited  in  a  bank"  is  unclear, 
arguably  it  is  broader  than  the  language 
"made  in  person  to  an  employee  of  the 
depositary  bank",  which  conditions  the 
next-day  availability  of  cash  under 
Regulation  CC  (5  229.10{a)(l]).  Under 
Regulation  CC,  deposits  of  cash  that  are 
not  made  in  person  to  an  employee  of 
the  depositary  bank  must  be  made 
available  by  the  second  business  day 
after  the  banking  day  of  deposit 
(§  229.10(a)(2)).  Therefore,  this  provision 
of  the  U.C.C.  may  call  for  the 
availability  of  certain  cash  deposits  in  a 
shorter  time  than  provided  in  Regulation 
CC. 

This  provision  of  the  U.C.C.,  however, 
is  subject  to  Section  4-103(1),  which 
provides,  in  part,  that  "the  effect  of  the 
provisions  of  this  Article  may  be  varied 
by  agreement  *  *  *."  (The  Regulation 
CC  funds  availability  requirements  may 
not  be  varied  by  agreement.)  U.C.C. 
Section  4-213(5)  supersedes  the 
Regulation  CC  provision  in 
§  229.10(a)(2),  but  a  depositary  bank 
may  not  agree  with  its  customer  under 
section  4-103(1)  of  the  Code  to  extend 
availability  beyond  the  time  periods 
provided  in  S  229.10(a)  of  Regulation  CC. 

Illinois 

The  Board  has  been  requested,  in 
accordance  with  S  229.20(d)  of 
Regulation  CC  (12  CFR  Part  229),  to 
determine  whether  the  Expedited  Funds 
Availability  Act  and  Subpart  B,  and,  in 
connection  therewith.  Subpart  A.  of 


Regulation  CC,  preempt  provisions  of 
Illinois  law  relating  to  the  availability  of 
funds.  Section  4-213(5)  of  the  Uniform 
Conmiercial  Code  as  adopted  in  Illinois 
(Illinois  Revised  Statutes  Chapter  20, 
paragraph  4-213(5),  enacted  July  26, 
1988)  provides  that: 

Time  perioda  after  which  deposits  must  be 
available  for  withdrawal  shall  be  determined 
by  the  provisions  of  the  federal  Expedited 
Funds  Availability  Act  (Title  VI  of  the 
Competitive  Equality  Banking  Act  of  1967] 
and  the  regulations  promulgated  by  the 
Federal  Reserve  Board  for  the 
implementation  of  that  Act. 

Section  4-213(5)  of  the  Illinois  law 
does  not  supersede  Regulation  CC;  and. 
because  this  provision  of  Illinois  law 
does  not  permit  funds  to  be  made 
available  for  withdrawal  in  a  longer 
period  of  time  than  required  under  the 
Act  and  Regulation,  it  is  not  preempted 
by  Regulation  CC. 

New  York 

Background 

The  Board  has  been  requested,  in 
accordance  with  S  229.20(d)  of 
Regulation  CC  (12  CFR  Part  229),  to 
determine  whether  the  Expedited  Funds 
Availability  Act  and  Subpart  B,  and,  in 
connection  therewith.  Subpart  A,  of 
Regulation  CC,  preempt  the  provisions 
of  New  York  law  concerning  the 
availabihty  of  funds.  This  preemption 
determination  specifies  those  provisions 
in  the  New  York  funds  availability  law 
that  supersede  the  Act  and  Regulation 
CC.  (See  also  the  Board's  premption 
determination  regarding  U.C.C.  Section 
4-213(5),  pertaining  to  availability  of 
cash  deposits,  in  paragraph  (a),  above.) 

The  New  York  State  Banking 
Department,  pursuant  to  section  14-d  of 
the  New  York  Banking  Law,  has  issued 
regulations  requiring  that  funds 
deposited  in  an  account  be  made 
available  for  withdrawal  within 
specified  time  periods,  and  providing 
certain  exceptions  to  those  availability 
schedules. 

Part  34  of  the  New  York  State  Banking 
Department's  General  Regulations 
establishes  time  frames  within  which 
commercial  banks,  trust  companies,  and 
branches  of  foreign  banks  ("banks")  and 
savings  banks,  savings  and  loan 
associations,  and  credit  unions 
("savings  institutions")  must  make  funds 
deposited  in  customer  accounts 
available  for  withdrawal. 

Different  schedules  apply  to  deposits 
in  banks  and  savings  institutions. 
Deposits  must  be  made  available  for 
withdrawal  not  later  than  the  following 
number  of  business  days  following  the 
business  day  of  deposit 
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LocaJ  checks  (same  city) . 

In-state  checks..... _ 

Out-of-state  checks.- 

S100  or  less  checks;  on  us 
checks  (in-state);  Treas- 
ury checks;  NY  state/ 
local  gov/t  checks 

Nonproprietaiy  ATMs 


Banks 


2 

■H 


Savings 
institu- 
tions 


2 

+  1 


Nota:  Part  34  requires  that  fcnls  l>e  availabta  at 
the  start  of  the  business  day  subsequent  to  the 
number  of  days  speciSad  in  the  rsguiatian.  To  simpii- 
fy  comparisons  of  the  New  York  and  federal  ragula- 
tions,  ttw  Board  has  con<«rted  the  time  periods 
used  in  Part  34  to  liw  meVwd  used  in  Regulation 
CC;  I.e.  the  number  of  business  days  fodonring  the 
day  of  deposiL 


Coverage 

The  New  York  law  and  regulation 
govern  the  availability  of  funds 
deposited  into  savings  and  time 
deposits,  as  well  as  to  "accoimts"  as 
defined  in  (  22a(a)  of  Regulation  CC. 
The  federal  preemption  of  state  funds 
availability  laws  only  applies  to 
"accounts  subject  to  Regulation  CC, 
which  generally  include  transaction 
accounts.  Thus,  to  the  extent  that  the 
New  York  law  applies  to  deposits  in 
time,  savings,  and  other  accxHuits  (such 
as  accoimts  in  which  the  account  holder 
is  another  bank  or  foreign  bank)  that  are 
not  "accounts"  under  Regulation  CC,  the 
state  funds  availability  law  will 
continue  to  ap|dy.  (Note,  however,  that 
under  i  Z29.19(e)  of  Regolation  CC 
Holds  on  other  funds,  tibe  federal 
availability  schedules  may  ai^ly  to 
savings,  time,  and  other  accounts  not 
defined  as  "accoimts"  luder  Regulation 
CC,  in  certain  drcumstances.)  l^e  New 
York  State  Superintendent  of  Banks 
stated,  in  her  comments  to  the  Board, 
that  "[t]he  Banking  Department  believes 
that  the  Regulation  CC  definition  of 
account  to  the  extent  it  applies  to 
transaction  accoimts  preempts  the  scope 
of  the  accoimts  as  defined  in  Part  34." 

The  New  York  law  and  regulation 
apply  to  "items"  deposited  to  accounts. 
Part  34.2(e)  defines  "item"  as  "a  check, 
negotiable  order  of  withdrawal  or 
money  order  deposited  into  an  account". 
The  Board  interprets  the  definition  of 
"item"  in  New  York  law  to  be  consistent 
with  the  definition  of  "check"  in 
Regulation  CC  (§  22g.2(k)]. 

Availability  Schedules 

The  following  provisions  of  New  York 
law  provide  for  the  same  or  a  shorter 
hold  for  certain  categories  of  checks 
than  is  provided  under  Regulation  CC. 
and  supersede  the  federal  availability 
requirements.  All  other  provisions  of  the 
New  York  law  relating  to  the 
availability  of  funds  deposited  in 


"accoimts"  are  preempted  by  Regulation 
CC,  because  they  provide  for  longer 
availability  than  is  provided  for  in 
Regulation  CC. 

Temporary  Schedule.  The  New  York 
regulation  requires  that  items  payable 
by  a  local  bank  or  savings  institution 
(i.e.,  one  that  is  located  in  the  same  city, 
town,  or  village,  and  which  uses  the 
same  clearing  facility,  as  the  depositary 
bank)  be  made  available  for  withdrawal 
not  later  than  the  start  of  business  on 
the  third  business  day  following  deposit, 
if  deposited  in  a  bank  (Part  34.2(a)(1)). 
The  New  York  Superintendent  of 
Banking  has  interpreted  "clearing 
facility"  to  include  both  check 
clearinghouse  assodations  and  Federal 
Reserve  dieck  processing  facilities.  [See 
December  21. 1983.  letter  from  Vincent 
Tese,  New  York  State  Snpointendent  of 
Banks,  regarding  adoption  of  Part  34.) 
Regulation  CC  [i  229.11(b))  also  requires 
that  the  proceeds  of  these  check 
deposits  be  made  available  for 
withdrawal  not  later  than  the  start  of 
business  on  the  third  business  day 
following  d^osit  Regulation  CC. 
however.  Indudes  a  time  period 
adjustment  which  permits  a  depositary 
bank  to  delay  the  time  it  must  make 
funds  availaUe  by  cash  or  similar 
means,  for  deposits  of  local  checks 
cleared  outside  a  check  clearinghouse 
arrangement  (|  229.11(b)(2)).  New  York 
law  supersedes  this  time  period 
adjustment  for  withdrawal  by  cash  and 
similar  means  for  local  checks  (as 
defined  by  New  York  law)  deposited  in 
banks  and  deared  through  the  Federal 
Reserve. 

The  New  York  regulation  requires 
items  payable  by  an  in-state  bank  or 
savings  institution  to  be  available  for 
withdrawal  not  later  than  the  start  of 
business  on  the  fourth  business  day 
following  deposit,  if  deposited  in  a  bank 
(Part  34.3(a)(2)).  or  the  fifth  business  day 
following  deposit,  if  deposited  in  a 
savings  mstitiition  (Part  34.3(b)(2)). 
These  time  periods  are  shorter  than  the 
seventh  business  day  availabihty 
required  for  nonlocal  checks  under 
S  229.11(c)  of  Regulation  CC.  although 
they  are  not  necessarily  shorter  than  the 
schedules  for  nonlocal  checks  set  forth 
in  S  229.11(c)(2)  and  Appendix  B-1  of 
Regulation  CC.  Thus,  these  state 
schedules  supersede  the  federal 
schedule  to  the  extent  that  they  apply  to 
an  item  payable  by  a  New  York  bank  or 
savings  institution  that  is  defined  as  a 
nonlocal  check  under  Regulation  CC  and 
the  applicable  state  schedule  is  less 
than  the  applicable  schedule  specified  in 
§  229.11(c)  and  Appendix  B-1. 

Part  34.3  (a)(8)  and  (b)(8)  provide  that 
for  any  item  deposited  at  a  shared  or 


nonproprietary  electronic  facility,  the 
depositary  bank  may,  at  its  option,  add 
one  business  day  to  the  relevant  state 
schedule  for  the  item  being  deposited.  In 
the  following  cases,  the  state  schedules 
applicable  to  deposits  at  nonproprietary 
ATMs  to  accounts  in  banks  supersede 
the  federal  schedule,  which  provides  for 
seventh  day  availability: 

Treasury  checks,  state  and  local  govenunent 
checks,  on  us  in-state  checks — ^Third 
business  day 
Local  checks— Fourth  business  day 
In-state  checks — Fifth  business  day 

The  state  schedules  apphcable  to 
deposits  at  noiqiroprietary  ATMs  to 
accounts  in  savings  institutions 
supersede  the  federal  schedule  for  the 
following  items: 

Treasmy  cfaedcs,  state  and  local  govenunent 
diedcs.  on  us  in-state  checks— Third 
business  day 
Local  checks — Fifth  business  day 
In-state  diedcs— Sixtti  business  day 

Permanent  Schedule.  Under  Part 
34.3(a)(2),  in-state  checks  must  be  made 
available  for  withdrawal  by  the  start  of 
business  on  the  fourth  business  day 
following  deposit  if  deposited  in  a  bank, 
and  die  fifth  business  day  following 
deposit,  if  deposited  in  a  savings 
institution.  The  New  York  schedule  for 
banks  supersedes  the  Regulation  CC 
requirement  in  the  permanent  schedule 
that  nonlocal  diecks  be  made  available 
for  withdrawal  by  the  start  of  the  fifth 
business  day  following  deposit  widi  a 
time  period  adjustment  for  wi&drawals 
by  cash  or  similar  means,  to  the  extent 
that  the  in-state  chedcs  are  defined  as 
nonlocal  under  Regulation  CC  and  die 
Regulation  CC  schedule  for  nonlocal 
checks  is  not  shortened  under 
§  229.12(cK2)  and  Appendix  B-2  of 
Regulation  CC.  In  addition,  the  New 
York  schedule  for  savings  institutions 
supersedes  the  Regulation  CC  time 
period  adjustment  in  the  permanent 
schedule  for  withdrawal  by  cash  or 
similar  means,  to  the  extent  that  the  in- 
state checks  are  defined  as  nonlocal 
under  Regulation  CC,  and  the  Regulation 
CC  schedule  for  nonlocal  checks  is  not 
shortened  under  S  229.12(c)(2)  and 
Appendix  B-2. 

The  foUowring  charts  show  the 
relationship  between  the  New  York  law 
that  supersedes  Regulation  CC  and  the 
temporary  and  permanent  availability 
schedules  in  Regulation  CC.  Section 
229.10  (b)  and  (c)  of  Regulation  CC 
preempt  the  New  York  law  and  thus  are 
not  affected  by  it. 
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Temporary  Availability  Schedule- 
New  York 


Savings 
Institu- 
tions 


Local  checks. 

In-state  nonlocai  checks... 
Out-of-state  nonkxk  checks.. 
Deposits  at  Nonproprietaiy 
ATMs   Treasury   checks, 
state/kical  govi  checks, 

on  us  in-state  checks 

Local    checks    (same 

city) 

In-state  checks 

AH  other  deposits 


•3 
•5 
♦7 


■Withdrawals  by  cash  or  similar  means  for  k>cal 
checks  cleared  outskle  the  same  check  dearing 
fadtty  O-e.,  outskie  a  check  clearinghouse  or  the 
Federal  ResenM)  may  t>e  delayed  m  accordance 
with  $229.11(0). 

'Withdrawals  by  cash  or  similar  means  for  kxsal 
checks  cleared  outskie  a  check  dearinghouse  may 
be  delayed  in  accordance  with  S  229.1 1(c). 

*  In  order  to  extend  the  hoM  beyond  the  availabil- 
ity schedule,  a  state  moeptnn  as  well  as  a  federal 
exceptnn  must  be  applKable.  In  no  case  can  the 
hoW  be  extended  beyond  that  permitted  under  Reg- 
ulatkxi  CC.  ,—  ^ 

^Schedule  is  subject  to  reductk>ns  for  certain 
nonk>cal  checks.  See  Appendix  B-1  of  Regulation 
CO* 


Permanent  Availability  Schedule- 
New  York 


Banks 

Savings 
Institu- 
tnns 

Local  checks „ 

In-state  nonk>cal  checks 

Out-of-state  nonkx*  checks.. 

•2 
'5 

•2 
»»5 

'5 

■Withdrawals  by  cash  or  similar  means  may  be 
delayed  in  accordance  with  {  229.12(d). 

'Schedule  is  subject  to  reductk>ns  for  certain 
nonkwal  checks.  See  Appendix  B-2  of  Regulatkxi 
CC. 

*  In  order  to  extend  the  hokj  beyond  the  availabil- 
ity schedule,  a  state  exceptnn  must  be  appinable. 
To  extend  the  hoM  beyond  the  applnable  federal 
avaMabHily  schedule,  a  federal  exception  must  also 
be  applicable.  In  no  case  can  the  hokl  be  extended 
beyond  that  permitted  under  Regulatkxi  CC. 

Exceptions  to  the  Availability 
Schedules.  New  York  law  provides 
exceptions  to  the  state  availability 


schedules  for  large  deposits,  new 
accounts,  repeated  overdraftera, 
doubtful  collectibility,  foreign  items,  and 
emergency  conditions  (Part  34.4).  In  all 
instances  where  the  federal  availability 
schedule  preempts  the  state  availability 
schedule,  the  state  exceptions  do  not 
apply.  In  such  cases,  the  depositary 
bank  may  only  invoke  the  federal 
exceptions.  For  those  deposits  to  which 
the  state  availability  schedule  applies, 
however,  the  depositary  bank  may 
invoke  a  state  exception  and  place  a 
hold  on  the  deposit  up  to  the  federal 
availability  schedule  limit  for  that  type 
of  deposit.  Once  the  federal  availability 
schedule  limit  is  reached,  the  depositary 
bank  may  further  extend  the  hold  under 
any  of  the  federal  exceptions  that  apply 
to  that  deposit.  Any  time  a  depositary 
bank  invokes  an  exception  to  extend  a 
hold  beyond  the  time  periods  otherwise 
permitted  by  the  law,  it  must  give  notice 
of  the  extended  hold  to  its  customer  in 
accordance  with  S  229.13(g]  of 
Regulation  CC. 

Variation  by  Agreement.  Part  34.4(f) 
provides  that  the  New  York  regulation 
does  not  prohibit  a  depositary  bank 
from  agreeing  with  its  customer  to  make 
funds  available  for  withdrawal  in  a 
longer  period  of  time  than  prescribed  in 
New  York  law  because  of  special 
circumstances,  "provided  that  such 
agreement  is  not  contained  in  a 
preprinted  form  and  is  not  a  usual, 
regular  business  practice  of  the 
depositary  bank."  The  variation  by 
agreement  provision  would  remain  in 
effect  for  those  provisions  of  New  York 
law  that  supersede  Regulation  CC; 
however,  a  depositary  bank  could  not 
agree  with  its  customer  to  extend 
availability  beyond  the  times  permitted 
under  Regulation  CC. 

Business  Day/Banking  Day.  New 
York  law  requires  availability  within  a 
specified  number  of  "business  days" 
following  the  "business  day"  of  deposit. 
"Business  day"  is  defined  as  any  day 


excluding  Saturdays,  Sundays,  and  legal 
holidays  (Part  34.2(c]).  Legal  holiday  is 
not  further  defined  in  the  regulation.  The 
New  York  definition  of  business  day  is 
preempted  by  the  Regulation  CC 
definitions  of  "business  day"  and 
"banking  day". 

Part  34.2(c)  also  provides  that  "for 
electronic  branches,  opening  and  closing 
times  shall  be  the  hours  of  the  closest 
manned  office  of  the  depositary  bank." 
The  Conunentary  to  the  Regulation  CC 
definition  of  "banking  day"  provides 
that  "deposits  at  an  ATM  are 
considered  made  at  the  branch  holding 
the  account  into  which  the  deposit  is 
made  for  purposes  of  determining  the 
day  of  deposit."  The  Regulation  CC  rule 
to  determine  what  constitutes  a  banking 
day  for  ATM  deposits  preempts  the  New 
York  provision. 

Disclosures 

Part  34.5  of  New  York  law  requires 
depositary  banks  to  disclose  their  funds 
availabihty  policy  to  their  customers, 
and  to  post  their  availability  schedule  in 
each  branch  location.  The  purposes  of 
the  disclosures  concerning  funds 
availability  appear  to  be  met  by  the 
disclosure  requirements  in  Regulation 
CC.  Regulation  CC  preempts  state 
disclosure  requirements  concerning 
funds  availability  that  relate  to 
"accounts".  Thus,  Part  34.5  of  New  York 
law  is  preempted  by  Regulation  CC,  to 
the  extend  that  it  applies  to  "accounts", 
as  defined  by  Regulation  CC.  The  New 
York  disclosure  rules  would  continue  to 
apply  to  savings,  time,  and  other 
accounts  not  governed  by  Regulation  CC 
disclosure  requirements. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  IB,  1988. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  88-19146  Filed  8-23-86;  6:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  229 

[Dock*!  No.  R-0644] 

Regulation  CC;  Availability  of  Funds 
and  Collection  of  Checks;  Preemption 
Determinations 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  interpretations. 

summary:  The  Board  is  publishing  for 
comment  proposed  official  Board 
interpretations  concerning  preemption 
determinations  under  its  Regulation  CC, 
Availability  of  Funds  and  Collection  of 
Checks  (12  CFR  Part  229),  with  respect 
to  the  laws  of  California,  Coimecticut, 
Massachusetts,  New  Mexico,  and  Rhode 
Island. 

DATES:  Comments  must  be  submitted  on 
or  before  September  20, 1988. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0644,  may  be 
mailed  to  the  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets.  NW..  Washington,  DC  20551, 
Attention:  Mr.  William  W.  Wiles, 
Secretary;  or  may  be  delivered  to  Room 
B-2223  between  8:45  a.m.  and  5:15  p.m. 
All  conunents  received  at  the  above 
address  will  be  made  available  to  the 
public,  and  may  be  inspected  at  the 
Freedom  of  Information  Office,  Room  B- 
1122  between  8:45  a.m.  and  5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT 

Oliver  Ireland,  Associate  General 
Counsel,  Legal  Division  (202/452-3625) 
or  Louise  L.  Roseman,  Assistant 
Director,  Division  of  Federal  Reserve 
Bank  Operations  (202/452-3874):  for  the 
hearing  impaired  only: 
Telecommunications  Device  for  the 
Deaf,  Eamestine  Hill  or  Dorothea 
Thompson  (202/452-3544). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  13, 1988,  the  Board  adopted 
Regulation  CC  to  carry  out  the 
provisions  of  the  Expedited  Funds 
Availabihty  Act  (12  U.S.C.  4001-4010). 
The  regulation  requires  banks  to  make 
funds  available  to  their  customers 
within  specified  time  frames  and  to 
disclose  their  funds  availability  policies 
to  their  customers.  A  number  of  states 
have  also  enacted  rules  governing  funds 
availability.  The  Act  (section  608)  and 
Regulation  CC  (S  229.20)  provide  that 
any  provision  of  state  law  in  effect  on  or 
before  September  1, 1989,  that  provides 
for  a  shorter  hold  for  a  category  of 
checks  than  is  provided  under  federal 
law  will  supersede  the  federal  provision. 


Provisions  of  state  law  governing 
funds  availability  that  do  not  supersede 
federal  law  are  considered  inconsistent 
and  are  thus  preempted  by  Regulation 
CC.  Thus,  a  state  law  that  permits  a 
bank  to  make  funds  available  for 
withdrawal  in  a  longer  period  than 
permitted  under  Regulation  CC  is 
preempted  by  that  regulation.  In 
addition,  state  disclosure  or  notice 
requirements  concerning  funds 
availability  related  to  accounts  covered 
by  Regulation  CC  are  preempted  by  the 
federal  disclosure  scheme. 

Regulation  CC  provides  for  Board 
determinations  as  to  whether  state  law 
related  to  the  availability  of  funds  is 
preempted  by  federal  law.  These 
determinations  would  be  provided  upon 
the  request  of  a  state,  bank,  or  other 
interested  party. 

Discussion 

The  Board  is  publishing,  for  a  30-day 
comment  period,  its  interpretations  of 
Regulation  CC  concerning  preemption 
determinations  with  respect  to  the  laws 
of  California,  Connecticut, 
Massachusetts,  New  Mexico,  and  Rhode 
Island. 

Preemption  of  State  Schedules  and 
Exceptions.  State  law  availability 
schedules  often  differ  from  the 
Regulation  CC  schedules  with  respect 
both  to  the  categories  of  checks  to  which 
the  schedules  apply  and  the  time 
periods  vnthin  which  funds  must  be 
available  for  withdrawal.  State 
availability  schedules  which  provide  for 
availability  in  a  shorter  period  of  time 
than  required  under  Regulation  CC 
supersede  the  federal  schedule. 

In  addition  to  the  differences  between 
state  and  federal  availability  schedules, 
a  number  of  state  laws  contain 
exceptions  to  the  state  availability 
schedules  that  are  different  from  those 
provided  under  the  Act  and  Regulation 
CC.  Under  the  Board's  proposed 
interpretations,  the  state  exceptions 
continue  to  apply  only  in  those  cases 
where  the  state  schedule  is  shorter  than 
or  equal  to  the  federal  schedule,  and 
then  only  up  to  the  limit  permitted  by 
the  Regidation  CC  schedule.  Where  a 
deposit  that  is  subject  to  a  state 
exception  under  a  state  schedule  that  is 
not  preempted  by  Regulation  CC  and  is 
also  subject  to  a  federal  exception,  the 
hold  on  the  deposit  can  be  further 
extended  under  the  federal  exception  in 
accordance  with  Regulation  CC.  For 
those  categories  of  checks  for  which  the 
state  schedule  is  preempted  by  the 
federal  schedule,  only  the  federal 
exceptions  may  be  used.  This  approach 
provides  a  preemption  standard  that  can 
be  more  readily  apphed  by  banks  in 


states  that  have  not  received  preemption 
determinations  from  the  Board. 

Treatment  of  State  Schedules  that 
Provide  for  the  Same  Availability  as  the 
Federal  Schedules.  According  to  the 
provisions  of  the  Act  only  inconsistent 
state  law  is  preempted  by  the  Act  and 
Regulation  CC.  The  Board  has 
determined  that  a  state  law  requiring 
availability  in  the  same  time  periods  as 
required  by  federal  law  is  not 
inconsistent  with  Regulation  CC.  Some 
states  have  incorporated  the  federal 
schedules  into  their  state  law  to 
facilitate  bank  compliance  with  a  single 
standard  while  retaining  state 
enforcement  of  these  requirements. 
Under  the  Board's  interpretations,  the 
only  state  schedules  that  are  preempted 
are  those  that  provide  for  a  longer  hold 
than  required  under  Regulation  CC; 
state  schedules  that  provide  for 
availability  within  the  same  time 
periods  would  not  be  preempted. 

Treatment  of  Deposits  not  Subject  to 
Regulation  CC.  Certain  state  laws 
govern  the  availability  of  deposits  that 
are  not  covered  by  the  Regulation  CC 
schedules.  For  example,  the  availability 
schedules  of  several  states  apply  to 
"items"  deposited  to  an  account  The 
term  "item"  may  encompass  deposits, 
such  as  nonnegotiable  instruments,  that 
are  not  subject  to  the  Regulation  CC 
availability  schedules.  The  Board 
beheves  that  while  funds  availability 
laws  would  be  simpler  if  state  laws 
apphcable  to  items  that  are  not  checks 
were  preempted,  states  have  a 
legitimate  interest  in  regulating  deposits 
of  these  items,  and  state  laws  should  not 
be  preempted  with  respect  to  these 
items.  The  Board's  proposed 
interpretations  provide  that  deposits  not 
covered  by  Regulation  CC  continue  to 
be  subject  to  the  state  law. 

Connecticut  Connecticut  law 
provides  availability  schedules  for 
deposits  of  on  us  checks,  in-state 
checks,  and  out-of-state  checks.  The 
state  law  also  provides  certain 
exceptions  to  those  schedules. 
Generally,  the  state  schedules  and 
exceptions  allow  longer  hold  periods 
than  the  federal  schedules  and 
Regulation  CC  will  preempt  however, 
out-of-state  nonlocal  checks  will 
continue  to  be  governed  by  the  shorter 
state  schedule.  The  state  schedules  will 
also  continue  to  apply  to  items  such  as 
nonnegotiable  instruments  that  are  not 
covered  by  Regulation  CC.  In  addition, 
the  Connecticut  law,  including 
disclosure  requirements,  will  continue  to 
apply  to  accounts,  such  as  savings  and 
time  accounts,  not  subject  to  Regulation 
CC. 


32360  Federal  Register  /  Vol.  53,  No.  164  /  Wednesday.  August  24.  1988  /  Proposed  Rules 


Massachusetts.  Massachusetts 
enacted  a  law  in  July  1988  repealing  its 
previous  funds  availability  statute  and 
replacing  it  with  a  requirement  that 
institutions  make  funds  available  for 
withdrawal  and  disclose  their  funds 
availability  policy  in  accordance  with 
the  Expedited  Funds  Availability  Act 
and  Regulation  CC  Massachusetts  law 
provides,  however,  that  all  in-state 
checks  are  considered  to  be  local,  even 
though  the  state  is  included  in  two  check 
processing  regions.  Thus,  the  state  law 
generally  incorporates  the  federal  law, 
except  that  state  law  supersedes 
Regulation  CC  to  the  extent  that  in-state 
nonlocal  checks  must  be  made  available 
for  withdrawal  in  accordance  with  the 
local  schedule  in  Regulation  CC. 

Rhode  Island.  Rhode  Island  law 
requires  depository  institutions  to  make 
funds  deposited  by  check  in  a  personal 
transaction  account  available  for 
withdrawal  within  certain  speciHc 
periods.  Different  schedules  apply  to 
deposits  in  commercial  banks  and  thrift 
institutions.  The  Rhode  Island  statute 
also  provides  exceptions  to  the 
schedules  and  requires  institutions  to 
make  certain  disclosures  to  their 
customers.  No  portion  of  the  Rhode 
Island  availability  schedule  supersedes 
the  federal  law. 

New  Mexico.  New  Mexico's  statute 
applies  only  to  retail  accounts  and  does 
not  apply  to  certain  instruments  that  are 
covered  by  Regulation  CC;  Regulation 
CC  would  therefore  apply  to  accounts  or 
instruments  not  covered.  New  Mexico 
law.  however,  applies  to  time  and 
savings  accounts  and  is  not  preempted 
with  respect  to  these  accounts.  New 
Mexico  provides  different  availability 
schedules  for  checks  payable  by  banks 
in  the  same  municipality,  for  in-state 
checks,  and  for  out-of-state  checks.  For 
certain  categories  of  checks,  the  state 
schedule  supersedes  the  federal.  New 
Mexico  law  provides  for  certain 
exceptions  to  its  availability  schedules; 
these  will  continue  to  apply  where  the 
state  schedule  is  not  preempted  by 
Regulation  CC  to  the  extent  that  the 
hold  does  not  exceed  the  federal 
schedule  for  that  category  of  check.  An 
applicable  federal  exception  can  be 
invoked  to  extend  a  hold  beyond  the 
federal  schedule. 

California.  California  has  different 
funds  availability  regulations  governing 
(1]  commercial  banks,  (2]  savings  and 
loan  associations  and  savings  banks, 
and  (3]  credit  unions.  The  state 
schedules  are  generally  longer  than  the 
Regulation  CC  schedules,  and  are  thus 
preempted.  For  certain  categories  of 
checks,  however,  where  the  depository 
bank  has  a  San  Francisco  or  Los 


Angeles  city  routing  number,  the  state 
schedule  is  shorter  and  thus  supersedes 
the  federal  schedule.  With  respect  to 
items  that  must  be  given  next-day 
availability,  the  state  rules  provide 
fewer  conditions  to  the  next-day 
availability  requirement  (e.g.,  no  special 
deposit  slips  are  required].  Therefore, 
the  state  rules  supersede  the  federal  for 
these  categories  of  checks.  The  state 
exceptions  can  be  invoked  only  for 
those  deposits  subject  to  state  schedules 
that  are  shorter  than  or  equal  to  the 
federal  schedule  and  then  only  up  to  the 
federal  schedule.  An  applicable  federal 
exception  may  be  used  to  extend  the 
hold  beyond  Oie  federal  schedule.  The 
state  disclosure  rules  are  preempted  by 
the  Regulation  CC  rules  for  all  accounts 
subject  to  Regulation  CC. 

List  of  Subjects  in  12  CFR  Part  229 

Banks,  Banking,  Federal  Reserve 
System. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  Part  229  is  proposed 
to  be  amended  as  follows: 

PART  22»-{AMENDED] 

1.  The  authority  citation  for  Part  229 
continues  to  read  as  follows: 

Authority:  Title  VI  of  Pub.  L  10O-«6. 101 
Stat.  552,  635, 12  U.S.C  4001  et  seq. 

2.  Appendix  F  is  amended  by  adding 
preemption  determinations  for  the  states 
of  California,  Connecticut, 
Massachusetts,  New  Mexico,  and  Rhode 
Island  alphabetically  to  read  as  follows: 

Appendix  F— Official  Board 
InterpretatioDS 


California 
Background 

The  Board  has  been  requested,  in 
accordance  with  S  229.20(d]  of  Regulation  CC 
(12  CFR  Part  229).  to  detennine  whether  the 
Expedited  Funds  Availability  Act  and 
Subpart  B  (and  in  connection  therewith, 
Subpart  A)  of  Regulation  CC,  preempt  the 
provisions  of  California  law  concerning 
availability  of  funds.  This  preemption 
determination  specifies  those  provisions  of 
the  California  funds  availability  law  that 
supersede  the  Act  and  Regulation  CC.  (See 
also  the  Board's  preemption  detennination 
regarding  the  Uniform  Commercial  Code, 
section  4-213(5),  pertaining  to  availability  of 
cash  deposits.) 

California  has  three  separate  sets  of 
regulations  establishing  maximum 
availability  schedules.  The  regulations 
applicable  to  commercial  banks  (Cal.  Admin. 
Code  tit.  10,  sections  10.190400-10.190407) 
were  promulgated  by  the  Superintendent  of 
Banks.  The  regulations  applicable  to  savings 
banks  and  savings  and  loan  associations 
(Cal.  Admin.  Code  tit.  10,  sections  106.200- 
106.205)  were  adopted  by  the  Savings  and 


Loan  Commissioner.  The  regulations 
applicable  to  credit  unions  (Cal.  Admin.  Code 
tit.  10,  section  901)  were  adopted  by  the 
Commissioner  of  Corporations. 

All  the  regulations  were  adopted  pursuant 
to  California  Financial  Code  section  866.5 
and  California  Commercial  Code  section 
4213(4)(a),  under  which  the  appropriate  state 
regulatory  agency  for  each  depository 
institution  must  issue  administrative 
regulations  to  define  a  reasonable  time  for 
permitting  customers  to  draw  on  items 
received  for  deposit  in  the  customer's 
account.  California  Financial  Code  section 
867  also  establishes  availability  periods  for 
funds  deposited  by  cashier's  check,  certified 
check,  teller's  check,  or  depository  check 
under  certain  circimistances.  Finally, 
California  Financial  Code  section  866.2 
establishes  disclosure  requirements. 

Different  availability  schedules  apply  to  (1) 
California  state  chartered  commercial  banks, 
national  banks  located  in  California,  and 
branch  offices  of  foreign  banks  located  in 
California  (collectively  referred  to  as 
"commercial  banks"),  (2)  savings  banks  and 
savings  and  loan  institutions  (collectively 
referred  to  as  "S&Ls"),  and  (3)  state  and 
federally  chartered  credit  unions  that 
maintain  offices  in  California  for  the 
acceptance  of  deposits  ("credit  unions"). 

The  following  table  summarizes  the 
availability  schedules  under  California  law 
for  all  checks  other  than  those  that  must  be 
given  next-day  availability.  The  time  periods 
are  stated  in  terms  of  availability  for 
withdrawal  not  later  than  Xth  business  day 
following  the  banking  day  of  deposit  to 
facilitate  comparison  with  Regulation  CC, 
even  though  state  regulations  refer  to 
availability  at  the  start  of  the  business  day 
subsequent  to  the  number  of  days  specified  in 
the  regulation. 

Commercial  Banks: 

If  the  depository  bank  has  a  routing 
number  of  1210  (San  Francisco  city:) 


Paying  Bank 


Availat>il- 
ity 


1210  routing  number 3rd 

Other  Calitornia  commerctat  tiank 4ih 

Out-of-state  commerciaJ  tark 9tti 

California  thrift  (ML  or  CU) 5tti 

Out-of-state  ttirift  (S&L  or  CU) 10th 


If  the  depository  bank  has  a  routing 
number  of  1220  (Los  Angeles  city),  and  the 
paying  bank  also  has  a  routing  number  of 
1220,  third  day  availability;  for  other  paying 
banks,  the  above  figures  (fourth  day  to  tenth 
day)  are  the  same. 

If  the  depositary  bank  has  a  routing 
number  other  than  1210  or  1220: 


Paying  t>ank 


Availat>il- 
ity 


California  contmercial  t)ank 5tt» 

Out-of-state  commercial  bank 10th 

California  thrift  (S4L  or  CU) „ 6th 

Out-of-state  thrift  (SAL  or  CU) 1 1th 


S&Ls  and  Credit  Unions: 
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Paying  bank 

AvaitaMity 
S&Ls        CUs 

California  institulion 

Stii             Rth 

Out-o(-sUte  institution 

llHi             inih 

For  all  institutions,  "on  us"  checks  (i.e., 
checks  payable  by  an  office  of  the  depositary 
bank]  must  be  made  available  on  the  second 
business  day  after  the  day  of  deposit.  Unlike 
federal  law,  the  CaUfomia  regulations  make 
no  distinction  between  "on  us"  checks 
payable  by  an  office  of  the  paying  bank 
located  in  the  same  state  as  the  depositary 
bank  and  "on  us"  checks  payable  by  paying 
bank  offices  located  in  other  states. 

For  deposits  at  nonproprietary  automated 
teller  machines  (ATMs),  one  day  is  added  to 
all  of  the  above  schedules  for  banks  and 
S&Ls,  but  there  is  no  comparable  provision 
for  credit  unions. 

Next-day  items.  Banks,  S&Ls,  and  credit 
unions  must  give  next-day  availabiUty  to 
items  drawn  with  a  face  amount  of  $100  or 
less.  The  regulations  for  banks,  S&Ls,  and 
credit  unions  differ  as  to  other  next-day 
items.  For  banks,  next-day  availability  is 
required  for  items  payable  by  the  U.S. 
Treasury,  items  drawn  by  the  State  of 
California  or  any  department,  agency,  or 
political  subdivision  thereof,  and  items  (other 
than  money  orders)  drawn  by  an  insured 
thrift  institution  or  an  insured  bank  on  itself. 
In  each  case  the  item  must  be  indorsed  by  the 
payee  and  deposited  into  the  payee's  deposit 
account. 

S&L  regulations  require  next-day 
availability  for  first-indorsed  items  payable 
by  the  U.S.  Treasury  and  first-indorsed  items 
payable  by  the  State  of  California  or  any 
department,  agency,  or  political  subdivision 
thereof.  Credit  tmion  regulations  require  next- 
day  availability  for  first-indorsed  items 
payable  by  the  U.S.  Treasury,  first-indorsed 
items  drawn  by  the  State  of  California  or  any 
political  subdivision  thereof,  and  first- 
indorsed  items  issued  by  a  depository 
institution  whose  accoimts  are  insured  by  the 
FDIC.  the  FSUC,  or  the  NCUA. 

California  law,  unlike  federal  law,  does  not 
provide  that  institutions  may  require  special 
deposit  slips  for  certain  next-day  items. 
Coverage 

The  California  law  and  regulations  govern 
the  availability  of  funds  to  "demand  deposits, 
negotiable  order  of  withdrawal  draft 
accounts,  savings  deposits  subject  to 
automatic  transfers,  share  draft  accounts, 
and  all  savings  deposits  and  share  accounts, 
other  than  time  deposits."  California 
Financial  Code  section  86e(b).  The  federal 
preemption  of  state  funds  availability  laws 
only  applies  to  "accounts"  subject  to 
Regulation  CC,  which  generally  includes 
transaction  accounts.  Thus,  California  funds 
availability  law  continues  to  apply  to 
deposits  in  savings  and  other  accounts  (such 
as  accounts  in  which  the  account-holder  is 
another  bank)  that  are  not  "accounts"  under 
Regulation  CC.  (Note,  however,  that  under 
S  229.19(e)  of  Regulation  CC.  Holds  on  other 
funds,  the  federal  availability  schedules  may 
apply  to  savings,  time,  and  other  accounts  not 
defined  as  "accounts"  under  Regulation  CC, 
in  certain  circumstances.) 


The  California  law  applies  to  any  "item" 
(California  Financial  Code  section  866.5  and 
California  Commercial  Code  section 
4213(4)(a)).  The  California  Commercial  Code 
defines  "item"  to  mean  "any  instrument  for 
the  payment  of  money  even  though  it  is  not 
negotiable  *  *  *."  (Cal.  Com.  Code  section 
4104(g).)  This  term  is  broader  in  scope  than 
the  definition  of  "check"  in  the  Expedited 
Funds  Availability  Act  and  Regulation  CC. 
The  state  regulations  limit  the  statutory 
definition  of  "item",  however,  albeit 
somewhat  inconsistently,  as  noted  in  the 
table  below. 

Instruments  Ino-uded  in  Definition  of 
Item 


Commercial 
banks 

S&U 

Credit  Unions 

Checks 

.  Checks 

.  Checks 

NOW  drafts 

.  NOW  drafts 

.  NOW  drafts 

Share  drafts 

.  Share  drafts .... 

.  Share  drafts 

Traveler's 

Traveler's 

checks  (Bank 

checks  (No 

issued). 

limit). 

Money  orders 

Money  orders 

Money  orders 

(Bank  issued). 

(No  limit). 

(NoHmit) 

Warrants 

.  Warrants 

Cashier's 

checks. 

As  limited  by  the  state  regulations,  the 
term  "item"  contains  only  instruments  that 
are  "checks"  as  defined  in  S  229.2(k)  of 
Regulation  CC.  To  the  extent  that  Regulation 
CC  applies  to  instruments  defined  as 
"checks"  under  S  229.2(k)  that  are  not  "items" 
under  state  law  (e.g.,  Postal  Service  money 
orders  are  not  considered  "items"  under  the 
commercial  bank  regulation).  Regulation  CC 
continues  to  apply  to  these  instruments. 
Availability  Schedules 

The  following  provisions  of  California  law 
provide  for  a  shorter  hold  for  certain 
categories  of  checks  than  is  provided  under 
Regulation  CC,  and  supersede  the  Regulation 
CC  availability  requirements. 

1.  Where  both  the  depositary  bank  and  the 
paying  bank  have  routing  numbers  beginning 
1210  (San  Francisco  city)  or  1220  (Los 
Angeles  city)  and  are  not  participants  in  the 
same  check  clearinghouse  association,  funds 
must  be  available  no  later  than  the  start  of 
business  on  the  third  business  day  after  the 
banking  day  of  deposit  Thus,  these  checks 
are  not  subject  to  the  federal  time  period 
adjustment  for  withdrawal  by  cash  or  similar 
means. 

2.  Where  the  depositary  bank  has  a  routing 
number  begiiming  with  1210,  and  the  paying 
bank  is  located  in  that  portion  of  California 
served  by  the  Los  Angeles  branch  of  the  San 
Francisco  Federal  Reserve  Bank,  the 
depositary  bank  must  make  funds  available 
no  later  than  the  fourth  business  day  after  the 
banking  day  of  deposit  unless  the  paying 
bank  is  an  S&L  or  credit  union,  in  whdch  case 
funds  must  be  available  by  the  fifth  business 
day. 

3.  Where  the  depositary  bank  has  a  routing 
number  beginning  with  1220  and  the  paying 
bank  is  located  in  that  portion  of  California 
served  by  the  Head  Office  of  the  San 
Francisco  Federal  Reserve  Bank,  the 


depositary  bank  must  make  hmds  available 
no  later  than  the  fourth  business  day  after  the 
banking  day  of  deposit  unless  the  paying 
bank  is  an  S&L  or  a  credit  union,  in  which 
case  funds  must  be  made  available  by  the 
fifth  business  day. 

4.  Where  the  depositary  bank  is  a 
commercial  bank  (other  than  one  with  a  1210 
or  1220  routing  number)  and  the  paying  bank 
is  a  commercial  bank  located  in  California 
but  in  a  different  check  processing  region 
than  the  depositary  bank,  the  funds  must  be 
available  no  later  than  the  fourth  business 
day  following  the  day  of  deposit. 

5.  Where  the  depositary  bank  is  a 
commercial  bank  (other  than  one  with  1210  or 
a  1220  routing  number)  and  the  paying  bank 
is  an  S&L  or  a  credit  union  located  in 
California  but  in  a  different  check  processing 
region  than  the  depositary  bank,  the  funds 
must  be  made  available  by  the  fifth  business 
day  following  the  day  of  deposit. 

6.  Where  the  depositary  bank  is  an  S&L 
and  the  paying  bank  is  located  in  California 
but  in  a  different  check  processing  region 
than  the  depositary  bank,  the  funds  must  be 
available  by  the  fifth  business  day  after  the 
day  of  deposit. 

7.  If  the  depositary  bank  is  a  credit  union 
and  the  paying  bank  is  located  in  CaUfomia 
but  in  a  different  check  processing  region 
than  the  depositary  bank,  the  funds  must  be 
made  available  no  later  than  the  sixth 
business  day  after  the  day  of  deposit  except 
where  the  check  is  subject  to  fifth  day 
availability  under  Appendix  B-1  of 
Regulation  CC. 

Permanent  Schedule.  Under  Regulation  CC, 
as  of  September  1, 1990,  nonlocal  checks 
must  be  made  available  by  the  opening  of 
business  on  the  fifth  business  day  following 
the  banking  day  of  deposit  with  the  time 
period  adjustment  for  withdrawal  by  cash  or 
similar  means.  State  law  requires  availability 
for  some  checks  on  the  fourth  day,  and  for 
other  checks  on  the  fifth  day,  wiUiout  any 
time  period  adjustments,  and  the  state  law 
will  therefore  supersede  the  federal  law  for 
such  checks.  The  state  availability  schedules 
supersede  the  federal  schedule  where  the 
depositary  bank  is  a  commercial  bank  and 
the  paying  bank  is  a  California  commercial 
bank  located  in  a  different  check  processing 
region  than  the  depositary  bank,  in  which 
case  funds  must  be  available  no  later  than 
the  fourth  business  day  following  the  day  of 
deposit. 

Next-Day  Availability 

(1)  Commercial  banks  are  required  to  give 
next-day  availability  for  items  (other  than 
money  orders)  drawn  by  an  insured 
institution  on  itself,  indorsed  by  the  payee, 
and  deposited  into  the  payee's  account. 
Credit  unions  are  required  to  give  next-day 
availability  for  first-indorsed  items  issued  by 
a  federally  insured  institution.  There  is  no 
comparable  requirement  for  S&Ls. 
Accordingly: 

(a)  California  law  supersedes  Regulation 
CC  to  the  extent  that  it  requires  commercial 
banks  to  provide  next-day  availability  for 
cashier's  checks  that  are  not  issued  for 
remittance  purposes,  and  to  the  extent  that  it 
does  not  condition  next-day  availability  on 
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receipt  at  a  itafiied  teller  ttalion  or  aa«  of  a 
special  deposit  aiip. 

(b)  Under  the  Califoniia  rule,  credit  unions 
must  provide  next-day  availability  to  first- 
indorsed  items  issued  by  any  fedwally- 
insured  institution.  This  is  broader  than  the 
rule  of  Regulation  CC,  which  requires  next- 
day  availability  only  for  cashier's  checks  and 
teller's  checks  issued  for  remittance 
purposes.  State  law  supersede  the  federal 
rule  with  respect  to  availability  provided 
these  checks  issued  for  other  than  remittance 
purposes.  In  addition.  California  law 
supersedes  the  federal  law  with  respect  to 
cashier's  and  teller's  checks  issued  by 
federally  insured  institutions,  since  state  law 
does  not  condition  next-day  availability  on 
receipt  at  a  staffed  teller  station,  or  use  of  a 
special  deposit  slip. 

(2)  Commercial  banks,  SftLs,  and  credit 
unions  in  California  are  all  required  to  give 
next-day  availability  to  items  drawn  by  the 
State  of  California  or  any  of  its  departments, 
agencies,  or  political  sabidivisions.  California 
law  supersedes  the  federal  law.  since  the 
state  law  does  not  condition  next-day 
availability  on  receipt  at  a  staffed  teller 
station,  or  use  of  a  special  deposit  slip. 

(3)  For  U.S.  Treasury,  State  of  California, 
and  "depositary"  chedcs,  commercial  banks 
are  required  to  give  next-day  availability 
only  for  those  items  that  are  indorsed  by  "the 
payee  and  deposited  into  the  payee's  dqiosit 
account."  (Einphasis  added.)  Regulation  CC 
requires  only  that  these  checks  be  deposited 
Into  "an  aocoont  held  by  a  payee  of  the 
check."  The  California  rule  for  commercial 
banks  requires  identity  of  parties;  if  a  check 
is  payable  to  A  and  B,  it  must  be  deposited 
hito  an  accoont  held  by  A  and  B  before  the 
bank  Is  required  to  give  next-day  availability. 
The  fiederal  role  does  not  require  identity  of 
interest  ttras.  a  check  payable  to  A  and  B 
will  be  entitled  to  next-day  availability  if 
deposited  to  A's  account.  In  this  case, 
Regulatkn  CC  preempts  the  state  rule. 

The  SStL  and  credit  union  rales,  however, 
require  only  Aat  the  check  be  "first- 
indorsed;"  Aeie  is  no  requirement  that  the 
depositor  be  a  payee,  only  that  a  second 
indorsement  not  be  necessary  to  transfer  title 
to  a  subsequent  transferee.  For  S&Ls  and 
credit  vikms,  the  state  rule  may  provide  for  a 
faster  availability  for  diese  instruments  than 
are  provided  under  Ae  federal  rule.  The  state 
S&L  and  cndit  union  rules  supersede 
Reguiatioa  CC  to  the  extent  that  they  require 
availability  in  a  shorter  time  than  required 
under  Regulation  CC. 

For  deposits  at  nonproprietary  ATMs,  state 
law  applicable  to  commercial  banks  and 
SftLs  allows  die  depositary  bank  to  add  one 
business  day  to  the  otherwrise  applicable 
schedules.  No  adjustment  of  the  sdiedules  for 
deposits  at  nonproprietary  ATMs  is  provided 
for  credit  unions.  Regulation  CC,  by  contrast 
allows  all  checks  deposited  at  nonproprietary 
ATMs  under  tiie  temporary  schedule  to  be 
held  until  the  seventh  bosinesft  day  following 
the  banking  day  of  deposit  Thoa,  state 
schedules  for  deposits  at  nonproprietary 
ATMs  supersede  the  Cederal  schedule  to  the 
extent  that  state  law  requirea  availability  in 
less  than  seven  bosiness  days  following 
deposit 

Exceptkma  to  the  AvailabUity  ScheduJea. 
California  law  provides  exceptions  to  the 


state  availability  schedules  for  large  deposits, 
new  accounts,  repeated  overdraftera, 
doubtful  collectibility,  foreign  items,  and 
emergraicy  conditions.  The  exceptions  for 
commercial  banks,  S&Ls,  and  credit  unions 
are  essentially  identical. 

In  all  instances  where  the  federal 
availability  sdiedule  preempts  the  state 
availability  schedule,  the  state  exceptions  do 
not  apply.  In  such  cases,  the  depositary  bank 
may  only  invoke  a  federal  exception.  For 
those  deposits  to  which  the  state  availability 
schedule  applies,  however,  the  depositary 
bank  may  invoke  a  state  exception  and  place 
a  hold  on  the  deposit  up  to  the  federal 
availability  schedule  limit  for  that  type  of 
deposit.  Once  the  federal  availability 
schedule  limit  is  reached,  the  depositary 
bank  may  further  extend  the  hold  under  any 
of  the  federal  exceptions  that  apply  to  that 
deposit.  Any  time  a  depositary  bank  invokes 
an  exception  to  extend  a  hold  beyond  the 
time  periods  otherwise  permitted  by  law,  it 
must  give  notice  of  the  extended  hold  to  its 
customer,  in  accordance  with  S  229.13(g]  of 
Regulation  CC. 

Business  Day/Banking  Day 

The  definitions  of  "banking  day"  and 
"business  day"  in  the  California  regulations 
are  preempted  by  the  Regulation  CC 
definitions  of  those  terms.  Thus,  for 
determining  the  permissible  hold  under  the 
California  schedules  that  supersede  the 
Regulation  CC  schedule,  deposits  are 
considered  made  on  the  specified  number  of 
"business  days"  following  the  "banking  day" 
of  deposit 

Disclosures 

California  law  (CaL  Fin.  Code  section 
866.2)  requires  depository  institutions  to 
provide  written  disclosures  of  their  general 
availability  policies  to  potential  customers 
prior  to  opening  any  deposit  accoimt.  The  law 
also  requires  that  preprinted  deposit  slips 
and  Al^  deposit  envelope*  contain  a 
conspicuous  summary  of  the  general  policy. 
Finally,  the  law  requires  a  depository 
institution  to  provide  specific  notice  of  the 
time  die  customer  may  withdraw  funds 
deposited  by  check  or  similar  instrument  into 
a  deposit  account  if  the  funds  may  not  be 
immediately  available  for  witiidrawal. 

Section  229.20(c)(2)  provides  that 
inconsistency  may  exist  when  a  state  law 
provides  for  disclosures  or  notices  concerning 
funds  availability  relating  to  accounts.  The 
purposes  of  the  disclosures  concerning  funds 
availability  appear  to  be  met  by  the 
disclosure  requirements  in  Regulation  CC. 
California  Financial  Code  i  886.2  is 
preempted,  but  only  to  tin  extent  that  it 
applies  to  "accounts."  as  defined  in 
Regulaticm  CC  The  state  law  continues  to 
apply  to  savings  accounts  and  other  accounts 
not  governed  by  Regulation  CC  disclosure 
requirements. 

Connecticut 

Background 

The  Board  has  been  requested,  in 
accordance  with  f  229.20(d)  of  Regulation  CC 
(12  CFR  Part  229),  to  deteraiine  whether  die 
Expedited  Funds  Availability  Act  and 
Subpart  E  and.  in  connection  therewith. 
Subpart  A  of  Regulation  CC,  preempt 


provisions  of  Connecticut  law  relating  to  the 
availability  of  funds.  This  preemption 
determination  specifies  those  provisions  of 
the  Connecticut  funds  availability  law  that 
supersede  the  Act  and  Regulation  CC.  (See 
also  the  Board's  preemption  determination 
regarding  the  Uniform  Commercial  Code, 
section  4-213(5),  pertaining  to  availability  of 
cash  deposits.) 

In  1867,  Connecticut  amended  its  statute 
governing  funds  availabihty  (Conn.  Gen.  Stat, 
section  3e-9v),  which  requires  Connecticut 
depository  institutions  to  make  funds 
deposited  in  a  checking,  time,  interest  or 
savings  account  available  for  withdrawal 
within  specified  periods. 

Generally,  the  Connecticut  statute  provides 
that  items  deposited  in  a  checking,  time, 
interest  or  savings  account  at  a  depository 
institution  must  be  available  for  withdrawal 
on  the  second  business  day  after  deposit  if 
payable  by  the  depositary  bank;  the  fourth 
business  day  after  deposit  if  payable  by  a 
Connecticut  depository  institution;  and  the 
sixth  business  day  after  deposit  if  payable  by 
a  depository  institution  not  located  in 
Connecticut.  Exceptions  to  the  schedules  are 
provided  for  items  received  for  deposit  for 
the  purpose  of  oi>ening  an  account  and  for 
items  that  the  depositary  bank  has  reason  to 
beUeve  will  not  clear.  The  longer  hold  period 
for  items  subject  to  an  exception  is 
undefined.  The  Coimecticut  statute  also 
requires  availability  policy  disclosures  to 
depositors  in  the  form  of  written  notices  and 
notices  posted  conspicuously  at  each  branch. 

Coverage 

The  Connecticut  statute  governs  the 
availability  of  funds  deposited  in  savings  and 
time  accounts,  as  well  as  "accounts"  as 
defined  in  1  229.2(a)  of  Regulation  CC.  The 
federal  preemption  of  state  funds  availability 
requirements  only  applies  to  "accounts" 
subject  to  Regulation  CC.  which  generally 
consist  of  transaction  accounts.  Thus,  the 
Connecticut  availability  schedules, 
exceptions,  and  disclosure  requirements 
continue  to  apply  to  deposits  in  time  and 
savings  accounts  that  are  not  "accounts" 
under  Regulation  CC.  (Note,  however,  that 
under  S  22g.l9(e)  or  Regulation  CC.  Holds  on 
other  funds,  the  federal  availability  schedules 
may  apply  to  savings,  time,  and  other 
accounts  not  defined  as  "accounts"  under 
Regulation  CC,  in  certain  circumstances.)  The 
Cormecticttt  statute  would  also  continue  to 
apply  to  transaction  accounts  subject  to  the 
state  law,  but  not  covered  by  Regulation  CC. 
such  as  those  where  the  account  holder  is 
another  bank. 

The  Connecticut  statute  applies  to  "items" 
deposited  to  accounts.  This  term 
encompasses  instruments  that  are  not 
defined  as  "checks"  in  Regulation  CC 
(5  229.2(k)),  such  as  nonnegotiable 
instruments,  and  are  therefore  not  subject  to 
Regulation  CCs  provisions  governing  funds 
availability.  Those  items  that  are  subject  to 
Connecticut  law  but  are  not  subject  to 
Regulation  CC  will  contimie  to  be  covered  by 
the  state  availability  schedules  and 
exceptions.  Certain  other  items,  which  are 
"checks"  under  Regulation  CC  but  are  not 
covered  by  the  Connecticut  law.  such  as 
payable  through  drafts  payable  by  a 
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nondepositary  inatitutkm.  would  be  subject 
to  the  provinoB*  of  Ragulation  CC. 

Availability  Schefhites 

Temporary  Schedule.  Connecticut  law 
provides  that  certain  chedcs  that  are  nonlocal 
under  Regulation  CC  must  be  available  in  a 
shorter  tine  (ebcdi  basinets  day  after  deposit 
for  checks  payable  by  depository  institutions 
not  located  in  Gooaecticut)  than  under  the 
federal  regulatioo  (seventii  business  day  after 
deposit  under  the  temporary  schedide  for 
nonlocal  diecks).  Accordingly,  the 
Connecticut  law  preempts  Regulation  CC 
widi  respect  to  nonlocal  checks  (other  than 
checks  covered  by  Appendix  B-1)  deposited 
in  "accounts"  until  the  federal  permanent 
availability  schedules  take  effect  on 
September  1. 1900. 

The  Ccnaactiait  statute  does  not  specify 
whether  it  appUes  to  deposits  of  chedcs  et 
nonproptietaiy  ATMs.  Under  the  temporary 
schedule  in  Regulation  CC,  deposits  at 
nonproprietary  ATMs  must  be  made 
available  for  withdrawal  at  the  opening  of 
the  seventh  iMstaess  day  after  dqxnit.  To  the 
extent  that  the  Connecticut  schedules  provide 
for  shorter  availability  for  deposits  at 
nonproprietary  ATMs,  they  would  supersede 
the  temporary  schedule  in  Regulation  CC  for 
deposits  at  nonproprietary  ATMs  specified  in 
§  229.11(d). 

Exceptions  to  the  A  vailability  Schedule. 
The  Ccmnecticut  law  provides  exceptions  for 
items  received  for  deposit  for  the  purpose  of 
opening  new  accounts  and  for  items  diat  the 
depositary  bank  has  reason  to  believe  will 
not  clear.  In  all  cases  where  the  federal 
availability  schedule  preempts  die  state 
sdiedule,  ooty  the  federal  exceptions  will 
apply.  For  deposits  that  are  covered  by  the 
state  availabUity  sdiedule  (i.e.,  nonlocal  out- 
of-state  checks  under  the  teuqrarary 
sdiedule),  the  state  exemptions  may  be  used 
to  extend  the  state  availability  schedule  (of 
six  business  days)  to  meet  the  Federal 
availability  schedule  (of  seven  business  days 
under  the  temporaiy  schedule).  Once  the 
deposit  is  held  up  to  dw  federal  availability 
schedule  limit  under  a  state  exception,  the 
depositary  bank  may  further  extend  the  hold 
under  any  federal  exception  tiiat  can  be 
applied  to  the  deposit  Any  time  a  depositary 
bank  invokes  an  exception  to  extend  a  hold 
beyond  the  lime  periods  otiierwise  permitted 
by  law,  it  must  give  notice  of  the  extended 
hold  to  its  customer,  in  accordance  with 
S  229.13(g)  of  Regulation  CC. 

Disdoswes 

The  Connecticnt  statute  (Conn.  Gen.  Stat 
section  96-9d(b})  requires  written  notice  to 
depositors  of  an  lusUtutiun's  check  hold 
UmitaUon  policies  and  requires  a  notice  to  be 
posted  in  each  branch.  This  purposes  of  the 
disdoeures  ooocemiag  fdida  availability 
appear  to  be  met  by  the  disdosora 
requirements  in  Regnlalion  CC 

Regulatian  CC  ptcempla  state  disdosora 
requirements  concerning  funds  availability 
that  relate  to  "accounts"  (|  229J0(c}[Z]). 
Thus,  the  Connecticut  statute  is  preempted  by 
Regulation  CC  to  the  extent  that  tiiese 
disdosura  prawisioBS  apply  to  "acccunts"  as 
defined  by  RegilalloB  CC.  The  ConnectlGut 
disdosura  ndes  would  coRtinue  to  apf>ly  to 
accounts,  such  as  savtags  and  time  accounts. 


not  governed  by  the  Regulation  CC  disclosure 
reqmremeiits. 


Massachusetts 
Background 

The  Board  has  been  requested,  in 
accordance  with  8  Z29.20(d)  of  Regulation  CC 
(12  CFR  Part  229),  to  determine  whether  the 
Expedited  Funds  Availability  Act  and 
Subpart  B,  and,  in  connection  therewith. 
Sub{Mrt  A  of  Regulation  CC,  preempt 
provisions  of  Massachusetts  law  relating  to 
the  availability  of  funds.  This  preemption 
determination  specifies  those  provisions  of 
the  Massachusetts  funds  availability  law  that 
supersede  the  Act  and  Regulation  CC.  (See 
also  the  Board's  preemptian  determination 
regarding  the  Uniform  Commerdal  Code, 
section  4-213(5),  pertaining  to  availability  of 
cash  depoaits.) 

In  IMS,  Massachusetts  amended  its  statute 
governing  funds  availability  (Mass.  Gen.  L 
ch.  187D,  section  35),  to  require 
Massachusetts  banking  institutions  to  make 
fends  available  for  withdrawal  and  dlsdoee 
their  availability  polides  in  accordance  with 
the  Expedited  Funds  Availability  Act  and 
Regulation  CC.  The  Massachusetts  law, 
however,  provides  that  "local  originating 
depository  institution"  is  to  be  defined  as  any 
originating  depository  institution  located  in 
the  Commonwealth. 

Coverage 

The  Massachusetts  statute  governs  the 
availability  of  funds  deposited  in  "any 
demand  deposit  negotiable  order  of 
withdrawal  account  savings  deposit  share 
account  or  other  asset  account"  This 
coverage  is  broader  than  that  of  Regulation 
CC  which  applies  to  "accounts"  as  defined  in 
{  229.2(a).  Regulation  CC  does  not  affect 
state  law  as  it  applies  to  deposits  in  savings 
and  other  accounts  (including  transaction 
accounts  where  the  accoimt  holder  is  a  bank, 
foreign  bank  or  the  U.S.  Treasury]  that  are 
not  "accounts"  under  Regulation  CC  (Note, 
however,  that  under  t  229.19(e)  of  Regulation 
CC  Hokk  on  other  funds,  the  federal 
avaQability  schedules  may  apply  to  savings, 
time,  and  other  accounts  not  defined  as 
"accounts"  under  Regulation  CC  in  certain 
circumstances.) 

Availability  Schedules 

The  Massachusetts  definition  of  "local 
originating  depository  institution"  (local 
paying  bank  in  Regulation  CC  terminology) 
requires  that  in-«tate  diecks  that  are  nonlocal 
diecks  under  Regulation  CC  be  made 
available  in  aooudance  with  the  Regulation 
CC  local  schedule.  The  Massadiusetts  law 
supersedes  Regulation  CC  under  the 
temporary  and  permanent  schedule  with 
respect  to  nonlocal  diecks  payable  by  banks 
located  in  Massachusetts  and  deposited  into 
"accounts."  Regulation  CC  preempts  the 
Massadiusetts  law,  however  to  the  extent  the 
state  law  does  not  define  as  "local  originating 
depositary  institution"  banks  located  outside 
of  Massachusetts  but  in  the  same  check 
processing  ragioa  as  the  paying  bank. 

Disdaeures 

Regulation  CC  preempts  state  disdosura 
.requirements  concerning  fends  availability 


that  relate  to  "accounU  ({  229.20{c](2]).  Thus, 
the  Massachusetts  statute  is  preempted  by 
Regulation  CC  with  respect  to  disdosure  of  a 
bank's  availability  policy  with  respect  to 
"accounts"  as  defined  in  Regulation  CC.  The 
Massachusetts  disdosure  rules  (which 
incorporate  the  federal  rules)  would  a{^ly  to 
accounts  not  governed  by  the  Regulation  CC 
disclosure  requirements. 

New  Mexico 
Background 

The  Board  has  been  requested,  in 
accordance  with  §  229.20(d]  of  Regulation  CC 
(12  CFR  Part  229).  to  determine  whether  the 
Expedited  Funds  Availability  Act  and 
Subpart  B  and.  in  connection  therewith. 
Subpart  A  of  Regulation  CC  preempt 
provisions  of  New  Mexico  law  relating  to  the 
availability  of  funds.  This  preemption 
determination  specifies  those  provisions  in 
the  New  Mexico  funds  availability  law  that 
supersede  the  Act  and  Regulation  CC  (See 
also  the  Board's  preemption  determination 
regarding  the  Uniform  Commerdal  Code, 
section  4-213(5),  pertaining  to  availability  of 
cash  deposits.) 

In  1987,  New  Mexico  adopted  a  statute 
governing  funds  availability  (SM.  Stat  Ann. 
Section  5fr-3-4  (1978,  Supp.  1967),  which 
requires  New  Mexico  finandal  institutians  to 
make  funds  dqxisited  into  retail  accounts 
available  for  withdrawal  after  a  reasonable 
period  of  time.  Section  4A  of  the  New  Mexico 
statute  establishes  the  time  frames  nvithin 
which  fintiriwl  institutians  must  make  funds 
deposited  by  dieda  or  share  drafts  available 
for  withdrawal  if  the  chedcs  or  share  drafts 
are  drawn  and  payable  on  demand  at  other 
finandal  institutiaas  located  in  the 
continental  United  States.  Section  4B  of  the 
statute  defines  terms  and  specifies 
availability  for  chedcs  deposited  in  brandi 
offices  of  certain  finandal  institutions, 
section  4C  qjedfies  exceptions  to  the 
availability  sdiedules,  ami  section  4D 
specifies  damages  recoverable  for  a  violation 
of  this  statute. 

Generally,  the  New  Mexico  law  provides 
that  checks  aq<d  share  drafts,  other  than  "on 
us"  chedcs,  drawn  and  payable  on  demand  at 
a  finandal  institution  and  deposited  into  an 
individual  or  housdiold  account  must  be 
made  available  for  withdrawal  at  the 
beginning  of  the  diird  business  day  after 
deposit  for  checks  or  share  drafts  and 
payable  on  demand  at  finandal  institutions 
located  within  the  same  municipality  as  the 
depository  bank,  and  for  diecks  or  share 
drafts  deposited  in  a  branch  office  of  a 
finandal  institutitm  if  the  main  office  of  that 
finandal  institution  is  located  in  the  same 
municipality  as  the  depository  bank.  Other 
in-state  checks  or  share  drafte  must  be  made 
available  at  the  opening  of  the  fourth  day 
after  deposit  Chedcs  or  diare  drafts  drawn 
and  payable  on  demand  at  any  other 
finandal  institution  located  within 
continental  United  States  must  be  made 
available  at  the  begmning  of  the  sixth 
business  day  after  deposit. 

Exceptions  to  the  acheduleaare  pravided 
for  docimentary  drafts,  accounts  wfaidi  have 
been  open  lesB  than  BO  days,  checks  or  share 
drafts  with  two-party  indorsements,  chedcs 
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or  share  drafts  in  an  amount  greater  than  the 
average  balance  in  the  account  over  the  last 
12  months  or  the  average  balance  since  the 
account  was  opened,  whichever  is  less,  and 
checks  or  share  drafts  deposited  in  an 
account  on  which  six  or  more  nonsufficient 
fund  checks  or  share  drafts  were  presented  in 
the  prior  six  month  period. 

Coverage 

The  New  Mexico  statute  is  limited  to  retail 
accounts  and  does  not  apply  to  business 
accounts.  No  portion  of  the  New  Mexico 
statute  supersedes  Regulation  CC  for  any 
"account"  as  that  term  is  deRned  in 
Regulation  CC  that  is  not  held  by  an 
individual  or  household.  The  New  Mexico 
statute  appUes  to  time,  savings  and  other 
deposits  that  are  not  "accounts"  under 
Regulation  CC.  Regulation  CC  does  not  affect 
the  New  Mexico  statute  to  the  extent  that  it 
applies  to  time  and  savings  deposits.  (Note, 
however,  that  under  }  229.19(e]  of  Regulation 
CC,  Holds  on  other  funds,  the  federal 
availability  schedules  may  apply  to  savings, 
time,  and  other  accounts  not  defined  as 
"accounts"  tmder  Regulation  CC,  in  certain 
circimistances.) 

The  New  Mexico  statute  is  limited  to 
checks  and  share  drafts  payable  by  financial 
institutions.  The  term  "financial  institution" 
corresponds  generally  to  the  term  "bank"  in 
Regulation  CC.  The  terms  "checks"  and 
"share  drafts"  are  narrower  than  the  term 
"check"  in  Regulation  CC,  because  they  do 
not  appear  to  apply  to  Treasury  checks, 
checks  payable  by  state  or  local  governments 
(i.e.,  warrants),  checks  payable  by  Federal 
Reserve  Banks  or  Federal  Home  Loan  Banks, 
or  U.S.  Postal  Service  money  orders.  No 
portion  of  the  New  Mexico  statute 
supersedes  Regulation  CC  with  respect  to 
these  instruments. 

Availability  Schedules 

Temporary  Schedules.  The  New  Mexico 
statute  requires  checks  and  share  drafts 
drawn  and  payable  on  demand  at  an  office  of 
a  financial  institution  located  in  the  same 
municipality  as  the  depositary  bank  and 
checks  and  share  drafts  drawn  and  payable 
on  demand  at  offices  of  financial  institutions 
located  in  New  Mexico  whose  main  office  is 
located  in  the  same  municipality  as  the 
depositary  bank  to  be  made  available  at  the 
opening  of  the  third  business  day  after 
deposit.  (N.M.  Stat  Ann.  section  58-»- 
4A(1)).'  New  Mexico  is  served  by  two 
Federal  Reserve  check  processing  regions 
and,  therefore,  while  most  checks  and  share 
drafts  subject  to  this  schedule  will  be  local 
under  Regulation  CC.  some  checks  and  share 
drafts  covered  by  this  schedule  may  be 
nonlocal  under  Regulation  CC  Under  the 
temporary  schedule  in  Regulation  CC  the 
proceeds  of  local  checks  must  be  available 
for  withdrawal  at  the  start  of  the  third 
business  day  after  deposit  but  Regulation  CC 
permits  a  time  period  adjustment  for 


■  It  ia  not  dear  {rom  the  New  Mexico  itatute 
whethv  days  staled  in  the  fchadulat  Inchide  the 
day  of  deposit  For  Uie  piupoeea  of  this 
IntetpietotiaB  it  is  aaeumed  that  the  stated  day*  do 
include  the  day  of  dapocil  References  to  days 
included  in  the  New  Mexico  schedules  have  alao 
been  revised  to  reflect  Regulation  CC  tenninology. 


withdrawals  by  cash  and  similar  means 
which  permits  a  depository  bank  to  delay  the 
time  it  must  make  fiinds  available  for 
deposits  of  local  checks  cleared  outside  a 
check  clearinghouse  arrangement  Under  the 
temporary  schedule  in  Regulation  CC  the 
proceeds  on  nonlocal  checks  must  be  made 
available  for  withdrawal  at  the  opening  of 
the  seventh  business  day  following  deposit 
No  time  period  adjiutment  is  provided.  New 
Mexico  law  supersedes  this  time  period 
adjustment  for  local  checks  under  the 
temporary  schedule  and  for  nonlocal  checks 
coming  within  the  portion  of  the  New  Mexico 
schedule  calling  for  availability  on  the  third 
banking  day  after  deposit 

The  New  Mexico  statute  calls  for  the 
proceeds  of  checks  and  share  drafts  to  be 
made  available  at  the  opening  of  the  fifth  day 
after  deposit  for  checks  and  share  drafts 
drawn  and  payable  on  demand  at  other 
offices  of  financial  institutions  located  in 
New  Mexico.  (N.M.  Stat  Aim.  section  58-3- 
4A(2)).  To  the  extent  that  this  schedule 
applies  to  nonlocal  checks  as  defined  by 
Regulation  CC  it  supersedes  the  temporary 
schedules  in  Regulation  CC  The  New  Mexico 
statute  also  provides  for  availability  of 
checks  and  share  drafts  drawn  and  payable 
on  demand  at  financial  institutions  located  in 
the  continental  United  States,  excluding 
Alaska,  Hawaii,  Puerto  Rico,  and  the  United 
States  Virgin  Islands,  at  the  opening  of  the 
seventh  banking  day  after  deposit  (N.M.  Stat 
Ann  section  S8-3-iA(3]].  This  schedule  is  the 
same  as  Regulation  CC  with  respect  to 
nonlocal  checks. 

The  New  Mexico  statute  does  not  specify 
whether  it  applies  to  deposits  of  checks  at 
nonproprietary  ATMs.  Under  the  temporary 
schedule  in  Regulation  CC  deposits  at 
nonproprietary  ATMs  must  be  made 
available  for  withdrawal  at  the  opening  of 
the  seventh  business  day  after  deposit  To  the 
extent  that  the  New  Mexico  schedules 
described  above  provide  for  shorter 
availability  for  deposits  at  nonproprietary 
ATMs,  they  would  supersede  the  temporary 
schedule  in  Regulation  CC  for  deposits  at 
nonproprietary  ATMs  specified  hi  i  22g.ll(d). 

Permanent  Schedules.  Under  the 
permanent  schedule  in  Regulation  CC  the 
proceeds  of  checks  must  be  made  available 
at  the  opening  of  the  second  business  day 
after  deposit  for  local  checks  and  the  fifth 
business  day  after  deposit  for  nonlocal 
checks.  Both  of  these  schedules  ara  subject  to 
time  period  adjustments  for  withdrawal  by 
cash  or  similar  means.  The  New  Mexico 
statute  supersedes  the  permanent  schedules 
in  Regulation  CC  for  nonlocal  chedcs  subject 
to  the  third  day  withdrawal  requirement 
[NM.  SUt  Ann  section  58-»-4A(l))  and  the 
time  period  adjustment  for  nonlocal  checks 
subject  to  the  fifth  day  withdrawal 
requirement  (N.M.  SUt  Ann  section  5S-3- 
4A(2))  of  the  New  Mexico  statute. 

Exceptions  to  Availability  Schedules.  The 
New  Mexico  statute  provides  for  exceptions 
to  the  state  schedules  for  (1)  Documentary 
drafts;  (2)  accounts  opened  less  than  60  days; 
(3)  checks  or  shara  drafts  with  two-party 
indorsements;  (4)  a  check  or  shara  (&aft  in  a 
face  amount  greater  than  the  average  balance 
of  the  depositor's  accoimt  for  the  prior  12 
months  or  the  average  balance  since  the 


account  was  opened,  whichever  is  less;  and 
(5]  a  check  or  shara  draft  deposited  in  an 
account  on  which  six  or  more  nonsufficient 
fund  checks  or  share  drafts  were  presented 
for  payment  in  the  prior  six  month  period. 

The  state  exceptions  will  continue  to  apply 
where  the  state  schedules  are  not  preeempted 
by  Regulation  CC  but  holds  may  be  placed 
under  the  state  schedules  only  up  to  the 
limits  permitted  by  the  Regulation  CC 
schedules.  Where  the  Regulation  CC 
schedules  are  subject  to  exceptions,  holds 
placed  on  checks  under  the  state  schedules 
that  would  also  be  permissible  under 
Regulation  CC  may  be  continued  up  to  the 
limit  on  holds  under  Regulation  CC.  Notice  of 
holds  as  required  by  Regulation  CC 
(1 229.13(g]]  must  be  given  whenever  a  hold 
is  placed  so  that  availability  is  extended 
beyond  the  applicable  state  or  federal 
schedule. 

Business  Day/Banking  Day 

Under  New  Mexico  law  a  bank  is 
authorized  to  establish  its  own  banking  days 
except  that  it  must  observe  certain  holidays 
(N.M.  Stat  AniL  section  58-5-6  and  58-5-7). 
This  definition  is  preempted  by  the 
Regulation  CC  definitions  of  "business  day" 
and  "banking  day." 


Rhode  Island 
Background 

The  Board  has  been  requested,  in 
accordance  with  |  229.20(d]  of  Regulation  CC 
(12  CFR  Part  229),  to  determine  whether  the 
Expedited  Funds  Availability  Act  and 
Subpart  B,  and,  in  connection  therewith. 
Subpart  A  of  Regulation  CC,  supersede 
provisions  of  Rhode  Island  law  relating  to  the 
availability  of  funds.  This  preemption 
determination  specifies  those  provisions  in 
the  Rhode  Island  funds  availability  law  that 
supereede  the  Act  and  Regulation  CC.  (See 
also  the  Board's  preemption  determination 
regarding  the  Uniform  Commercial  Code, 
section  4-213(5],  pertaining  to  availability  of 
cash  deposits.) 

In  1986,  Rhode  Island  adopted  a  statute 
governing  funds  availability  (RJ.  Gen.  Laws 
tit  eA.  section  4-601  through  4-608),  which 
requires  Rhode  Island  depository  institutions 
to  make  checks  deposited  in  a  personal 
transaction  account  available  for  withdrawal 
within  certain  specific  periods.  Different 
schedules  apply  to  deposits  in  commercial 
banks  and  thrift  institutions  (mutual  savings 
banks,  savings  banks,  savings  and  loan 
institutions,  and  credit  unions).  Rhode  Island 
law  requires  that  funds  be  made  available  at 
the  start  of  the  business  day  subsequent  to  a 
specified  number  of  days.  To  simphfy  the 
comparison  of  the  Rhode  Island  and  federal 
laws,  in  the  following  table  the  Board  has 
converted  the  time  periods  used  in  the  Rhode 
Island  law  to  the  method  used  in  Regulation 
CC  that  is,  the  number  of  the  business  day 
following  the  day  of  deposit  when  funds  are 
available  for  wiUidrawal. 
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Treasury  checks,  Rhode 
Island  Govemtnent 
checks,  first  indorsed.... 

In-state,  cashier's  checks 
less  than  S2.500 

Ovus  checks 

In-state  dealing  house 
checks ._ 

In-state  nondearing 
house  ctiecks 

1st  or  2nd  Federal 
Reserve  dbtrict  checks 
(oul-o(-8tat^ 

Other  checks 


Commer- 
cial banks 


2nd 

2nd 
2nd 

3rd 

5th 


7th 
9th 


Thrift 
Institutions 


2nd 

2nd 
3rd 

4th 

6th 


7th 
10th 


The  Rhode  Island  statute  also  provides 
restrictions  and  exceptions  to  the  schedules 
and  requires  Institutions  to  make  certain 
disclosures  to  their  customers. 

Coverage 

The  Rhode  Island  statute  governs  the 
availability  of  funds  deposited  in  "personal 
transaction  accounts",  a  term  not  defined  in 
the  statute.  The  federal  law  would  continue 
to  apply  to  "accounts",  as  defined  in 
i  22g.2(a),  that  are  not  "personal  transaction 
accounts." 

The  Rhode  Island  statute  applies  to 
"items,"  and  defines  these  as  diecks, 
negotiable  orders  of  withdrawal,  or  money 
orders.  The  Board  interprets  the  definition  of 
item  to  be  consistent  with  the  definition  of 
"check"  in  Regulation  CC  ({  229.2(k)). 

Availability  Schedules 

Temporary  Scheduk.  Rhode  laland  law 
requires  availability  for  certain  checks  in  the 
same  time  as  does  Regulation  CC  Thus,  in 
these  instances,  the  federal  law  does  not 
preempt  the  state  law.  Rhode  Island  law 
requires  commercial  banks  (but  not  thrift 
institutions)  to  make  checks  payable  by  a 
depository  institution  that  uses  the  same  in- 
state clearing  facility  as  the  depositary  bank 
available  for  «vith(kawal  on  the  third 
business  day  following  the  day  of  the  deposit 


This  is  the  same  time  period  contained  in 
Regulation  CC  for  local  checks  payable  by  a 
bank  that  is  a  member  of  the  same  local 
clearing  house  as  the  depositary  bank.  (The 
Board  proposes  to  view  the  definition  of  "the 
same  in-state  clearing  facility"  as  have  the 
same  meaning  as  the  term  "the  same  check 
clearinghouse  association"  in  the  federal 
law's  provision  that  allows  banks  to  limit  the 
customer's  ability  to  withdraw  cash  on  the 
third  business  day  if  the  local  check  being 
deposited  is  payable  by  a  bank  that  is  not  a 
member  of  the  same  local  clearinghouse  as 
the  depositary  bank.)  Since  the  Rhode  Island 
law  and  the  federal  law  both  require  the 
funds  to  be  made  available  no  later  than  the 
third  business  day,  the  state  law  is  not 
preempted  by  the  federal  law. 

The  Rhode  Island  law  also  requires 
commercial  banks  and  savings  Institutions  to 
make  checks  payable  by  a  depository 
institution  located  in  the  First  or  Second 
Federal  Reserve  District  (outside  of  Rhode 
Island]  available  on  the  seventh  business  day 
after  deposit.  To  the  extent  that  this  provision 
applies  to  checks  payable  by  institutions 
located  outside  the  Boston  check  processing 
re^on,  it  provides  for  availability  in  the  same 
time  as  required  for  nonlocal  checks  under 
the  temporary  federal  schedule,  and  thus  is 
not  preempted  by  the  federai  law. 

The  Rhode  Island  statute  does  not  specify 
whether  it  applies  to  deposits  of  checks  at 
nonproprietary  ATMs.  Under  the  temporary 
schedule  in  Regulation  CC,  deposits  at 
nonproprietary  ATMs  must  be  made 
available  for  withdrawal  at  the  opening  of 
the  seventh  business  day  after  deposit  To  the 
extent  that  the  Rhode  Island  schedules 
provide  for  shorter  availability  for  deposits  at 
noiqiroprietary  ATMs,  they  would  supersede 
the  temporary  schedule  in  Regulation  CC  for 
deposits  at  nonproprietary  ATMs  specified  in 
S  229.11(d]. 

All  other  provisions  of  the  Rhode  Island 
law  dealing  with  the  times  funds  must  be 
available  for  withdrawal  are  preempted  by 
the  federal  law  because  the  federal  law 
requires  availability  in  a  shorter  time. 


Permanent  Schedule.  All  provisions  of  the 
Rhode  Island  law  regarding  availability  of 
deposits  are  preempted  by  the  federal  law 
under  the  permanent  federal  schedule.  The 
availability  times  established  by  Rhode 
Island  law  will  in  all  situations  be  longer 
than  the  times  allowed  under  federal  law. 

Exceptions  to  the  Availability  Schedules. 
The  Rhode  Island  law  contains  exceptions  for 
reason  to  doubt  collectibility  or  ability  of  the 
depositor  to  reimburse,  for  new  accounts,  for 
large  checks,  and  for  foreign  checks. 
Generally,  the  state  exceptions  will  apply  to 
portions  of  the  state  law  that  are  not 
preempted  by  Regulation  CC.  In  these  cases, 
holds  may  be  placed  under  state  law  up  to 
the  federal  schedule.  Holds  may  be  placed  on 
these  checks  beyond  the  federal  schedule 
where  federal  exceptions  apply.  Under  the 
Rhode  Island  law,  a  deposit  subject  to  the 
portion  of  the  state  schedule  that  is  the  same 
as  the  federal  schedule  must  be  subject  to 
both  a  state  and  a  federal  exception,  if  the 
hold  is  extended  beyond  the  schedule. 

Business  Day/Banking  Day 

The  Rhode  Island  statute  defines  "business 
day"  as  excluding  Saturday,  Sunday,  and 
legal  holidays.  This  definition  is  preempted 
by  the  Regulation  CC  definitions  of  "business 
day"  and  "banking  day". 

Disclosures 

The  Rhode  Island  statute  requires  written 
notice  to  depositors  of  an  institution's  check 
hold  limitation  policies  and  requires  a  notice 
on  deposit  slips.  The  purpose  of  the 
disclosures  concerning  funds  availability 
appear  to  be  met  by  the  disclosure 
requirements  in  Regulation  CC.  Regulation 
CC  preempts  the  Rhode  Island  disclosure 
requirements  concerning  funds  availability. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  August  18, 1988. 
WTilliam  W.  Wilae, 
Secretary  of  the  Board. 
[FR  Doc.  68-19147  FUed  6-23-88;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicatMlity  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  urxtor  SO  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  (if  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  870, 871, 872, 873,  and  890 

Federal  Employee*  Group  Uf e 
Insurance  and  Health  Benefits 
Programs;  Coverage  After  Retirement 
Under  FERS 

agency:  Office  of  Personnel 

Management 

action:  Final  rule. 

summary:  The  OfTice  of  Personnel 
Management  (0PM]  is  issuing  a 
regulation  to  implement  amendments  to 
the  Federal  Employees  Health  Benefits 
(FEHB)  law  enacted  by  Pub.  L  99-335, 
as  amended,  which  established  the 
Federal  Employees  Retirement  System 
(FERS).  This  regulation  describes  the 
conditions  under  which  individuals 
entitled  to  immediate  or  survivor 
annuities  and  lump  sum  death  benefits 
under  FERS  and  former  spouses  entitled 
to  annuity  payments,  or  a  portion  of  a 
retiree's  annuity,  under  F^S  may 
receive  FEHB  coverage.  The  regulation 
also  allows  FERS  annuitantti  to  make 
direct  payment  of  premiums  for  their 
FEHB  and  Federal  Employees'  Group 
Life  Insurance  (FEGLIJ  coverages  when 
their  annuity  is  too  low  to  cover  the 
insurance  premiums. 
EFFECTIVE  DATE:  January  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Mary  Ann  Mercer,  (202)  632-4634. 
SUPPLEMENTARY  INTOilMATION:  Section 
207(1]  of  the  Federal  Employees 
Retirement  System  Act,  Pub.  L  99-335, 
provides  that  individuals  entitled  to 
immediate  or  survivor  annuities  under 
FERS  may  continue  their  health  benefits 
coverage,  and  former  spouses  entitled  to 
annuity  payments,  or  a  portion  of  the 
retiree's  annuity,  under  FERS  may 
obtain  health  benefits  coverage  in  the 
FEHB  Program  under  the  same 
conditions  that  apply  to  individuals 


under  the  Civil  Service  Retirement 
System  (CSRS].  Further,  the  Federal 
Employees'  Retirement  System 
Technical  Corrections  Act  of  1986,  Pub. 
L  99-556,  authorizes  widows  or 
widowers  entitled  to  receive  basic 
employee  death  benefits  under  FERS  to 
continue  health  benefits  coverage  under 
the  FEHB  Program.  FERS  annuitants 
may  also  continue  their  life  insurance 
coverage  in  retirement  under  the  same 
conditions  that  apply  to  annuitants 
under  CSRS.  On  October  22, 1987,  OPM 
published  an  interim  regulation  in  the 
Federal  Register  (52  FR  39493]  that 
implements  these  provisions  of  law  by 
describing  the  conditions  and 
procedures  for  continuing  health 
benefits  coverage  after  retirement  and 
after  dissolution  of  marriage,  and  for 
paying  FEHB  and  FEGLI  premiums 
directly  to  the  retirement  system. 

OPM  received  six  written  responses 
to  the  interim  regulation,  two  from 
Government  agencies,  two  from 
associations  of  Government  employees, 
one  from  an  association  representing  a 
number  of  FEHB  Program  plans,  and  one 
from  an  association  of  nurses. 
Telephone  comments  were  also  received 
from  several  Federal  agencies.  While 
the  comments  were  favorable,  four 
written  comments  and  all  of  the 
telephone  comments  concerned  one 
specific  issue.  Under  the  regulation, 
FERS  annuitants,  widows  or  widowers, 
and  surviving  children  may  pay  health 
benefits  and  life  insurance  premiums 
directly  to  the  retirement  system  when 
their  premiums  exceed  j.c:  amount  of 
their  annuity.  Direct  premium  payment 
is  not  available  to  annuitants,  widows 
or  widowers,  or  children  under  CSRS. 

We  are  aware  of  the  different 
treatment  of  FERS  and  CSRS  annuitants 
in  this  regard.  The  FEHB  law  (5  U.S.C. 
8906{d]]  specifically  addresses  the  mode 
of  payment  for  CSRS  annuities  and 
mandates  the  withholding  from  a  CSRS 
annuity.  We  continue  to  believe  that  this 
practice  opei'ates  in  the  best  interests  of 
CSRS  annuitants  and  especially  of 
survivor  annuitants. 

In  addition  to  fostering  iow-cost, 
efficient  administration  of  the  health 
insurance  program,  annuity  withholding 
protects  annuitants  from  the  loss  of 
coverage  that  would  ensue  from  a 
failure  on  their  part  to  forward  the 
necessary  premium  amounts.  For  an 
elderly  person,  a  loss  of  coverage  could 
have  serious  financial  consequences. 


The  current  requirement  for  annuity 
withholding  guarantees  continuous 
coverage,  and  in  our  opinion,  avoids 
some  potentially  tragic  situations. 

The  requirement  for  annuity 
withholding  also  encourages  some 
retirees  to  select  a  higher  survivor 
benefit  amount  to  ensure  coverage  of  the 
premium.  While  there  is  no  minimum 
survivor  annuity  beneift  under  CSRS. 
FERS  survivor  armuities  must  be  at  least 
25%  of  the  retiree's  annuity  benefit.  If 
direct  premium  payments  were  allowed, 
we  could  see  an  increased  number  of 
minimal  CSRS  survivor  annuitants. 

OPM  would  have  preferred  to  apply 
the  same  requirement  for  annuity 
withholding  consistently  to  FERS 
annuitants,  but  the  design  of  the  FERS 
law  made  such  application  infeasible. 

The  FERS  law  included  certain 
survivors  under  the  definition  of 
"annuitant"  for  health  insurance 
purposes  even  though  they  are  not 
entitled  to  an  annuity.  TTiese  survivors 
receive  only  lump  sum  death  benefits. 
Thus,  since  these  survivors  have  no 
annuity  from  which  premiums  can  be 
withheld  but  are  eligible  for  health 
insurance,  a  different  payment 
mechanism  is  required  than  under  the 
CSRS. 

Further,  since  some  FERS  benefits  are 
offset  by  Social  Security  (disability  and 
surviving  children],  there  may  be  no 
FERS  payment  from  which  premiums 
can  be  withheld  even  though  the 
individual  has  title  to  an  annuity.  For 
this  group  as  well,  a  payment  system 
independent  of  aimuity  is  required. 

Finally,  FERS  is  a  three-tiered  system 
consisting  of  a  basic  annuity  plan,  a 
Thrift  savings  plan,  and  Social  Security. 
Even  though,  in  contrast  to  CSRS,  FERS 
has  a  minimum  survivor  benefit  of  25 
percent  of  annuity,  FERS  basic  annuity 
benefits  (exclusive  of  Social  Security 
and  the  "Thrift  plan]  are  significantly 
smaller  than  CSRS  benefits.  Hence, 
there  is  a  greater  likelihood,  particularly 
with  regard  to  survivor  benefits,  that  the 
basic  benefit  would  not  be  large  enough 
to  cover  health  insurance  premiums. 

Thus,  the  difference  in  annuity 
withholding  between  CSRS  and  FERS 
proceeds  from  the  difference  in  the 
system  themselves.  The  different 
systems  simply  drive  different  solutions 
to  the  same  problem. 

We  have  added  language  in 
§§  870.601(c)(4],  871.501(d],  872.5m(d) 
and  873.501(d)  to  bring  them  into 
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confonnance  with  the  changes  made  in 
the  interim  regulation. 

Waiver  of  the  StXlay  Delay  in  Effective 
Date  of  Final  Regulation 

Puiduant  to  5  U.S.C.  553(d)(3).  I  find 
that  good  cause  exists  to  make  this 
amendment  effective  in  less  than  30 
days.  The  regulation  is  effective 
immediately  because  the  entitlements 
conferred  by  Pub.  L  99-335  and  Pub.  L 
99-556  addressed  in  this  regulation  were 
effective  beginning  January  1, 1987. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  FlexifaUity  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  simply  extends  FEHB  and 
FEGU  coverage  to  qualified  annuitants. 

List  <tf  Subjects 

5  CPn  Parts  870.  871. 872.  and  873 

Administrative  practice  and 
procedure.  Government  employees.  Life 
insurance.  Retirement 

SCFRPart890 

Administrative  practice  and 
procedure.  Government  employees. 
Health  insurance.  Retirement 

Office  of  Personnel  Management 

wMUlmoe  HotDflc. 

Director. 

Accordingly,  OPM  is  adopting  its 
interim  rules  published  October  22, 1967 
(52  FR  39493),  as  final  rules  with  the 
following  changes: 

1.  The  authority  citations  for  Parts  870. 
871, 872.  and  873  continue  to  read  as 
follows: 

Autfaotity:  5  U.S.C  8716. 
PART  870-BASIC  UFE  INSURANCE 

2.  Section  870.601  is  amended  by 
revising  the  last  sentence  in  paragraph 
(c)  (concluding  text)  to  read  as  follows: 

St70.601    ElgMMy  tor  M*  Inauranc*. 

(c)  '  •  • 

(4)  •  •  • 

*  *  *  Except  as  provided  in  {  87O.4O10) 
of  this  part  an  election  under  paragraph 
(c)(3)  or  (cH4)  of  this  section  U 
automatically  canceled  effective  at  the 
end  of  the  month  in  which  it  is 
determined  that  annuity  payments  are 
insufficient  to  cover  the  deductions 
required  by  the  election. 


PART  t71-STAN0ARD  OPTIONAL 
UFE  INSURANCE 

3.  Section  871.501  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


S  871.501    TarminaBon 
Inauranca. 


of 


(d)  Except  as  provided  in  9  871.401(1), 
the  standajd  optional  insurance  of  an 
insured  person  who  remains  in  a  pay 
status  stops,  subject  to  a  31-day 
extension  of  coverage,  at  the  end  of  the 
pay  period  in  which  it  is  determined  that 
his/her  periodic  pay,  compensation,  or 
annuity  after  all  other  deductions,  is 
insufficient  to  cover  the  full  cost  of  the 
standard  optional  insurance. 


PART  872— AOOmONAL  OPTIONAL 
UFE  INSURANCE 

4.  Section  872.501  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

f  872.501    TefniiiialkM  and  conversioii  of 


(d)  Except  as  provided  in  §  872.401(1), 
the  additional  optional  insurance  of  an 
insured  person  who  remains  in  a  pay 
status  stops,  subject  to  a  31-day 
extension  of  coverage,  at  the  end  of  the 
pay  period  in  which  it  is  determined  that 
his/her  periodic  pay,  compensation,  or 
annuity  after  all  other  deductions,  is 
insufficient  to  cover  the  full  cost  of  the 
additional  optional  insurance. 


PART  873-FAMILY  OPTIONAL  UFE 
INSURANCE 

5.  Section  873.501  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

9  873.501    Termination  and  convrslon  of 
Insurance. 


(d)  Except  as  provided  in  1 873.401(g), 
the  family  optional  insurance  of  an 
insured  person  who  remains  in  a  pay 
status  stops,  subject  to  a  31 -day 
extension  of  coverage,  at  the  end  of  the 
pay  period  in  which  it  is  determined  that 
his/her  periodic  pay,  compensation,  or 
annuity  after  all  other  deductions,  is 
insufficient  to  cover  the  full  cost  of  the 
family  optional  insurance. 

[FS  Doc  8a-l«292  Filed  B-2^-88;  &45  am] 


6CFR  Part  690 

Federal  EmployMS  HMKh  Bwwflts 
rrogram;  connnuaiion  or  vovaraga 
During  MMtarySarvloa 

AOBNCV:  Office  of  Personnel 

Management 

AcnoN:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  revising  its 
Federal  Employees  Health  Benefits 
(FEHB)  Program  regulations  to  permit  an 
employee  or  annuitant  who  enters  the 
military  on  active  duty  or  active  duty  for 
training  to  continue  his  or  her  FEHB 
enrollment  for  up  to  12  months.  OPM  is 
taking  this  action  to  make  the  FEHB 
Program  consistent  with  the  Federal 
Employees'  Group  Life  Insurance 
(FEGli)  Program. 

EFFECTIVE  DATE:  September  26, 198& 
FOn  FURTHER  INFORMATION  CONTACT: 
Bob  MacKinnon.  (202)  632-199a 
SUPPLEMENTARY  INFORMATION:  Current 
FEHB  regulations  require  an  employing 
office  to  terminate  the  FEHB  enrollment 
of  an  employee  placed  in  leave  without 
pay  to  enter  the  military  on  active  duty 
or  active  duty  for  training  in  excess  of  30 
days.  The  regulations  also  apply  to 
annuitants.  On  March  la  1988,  OPM 
published  pnqiosed  regulations  in  the 
Federal  Bagistw  (53  FR  7763)  tiiat  would 
permit  an  wnployee  to  continue  his  or 
her  FBiB  coverage  while  in  leave 
without  pay  for  active  duty  military 
service  for  up  to  12  months,  unless  he/ 
she  elects  to  have  the  enrollment 
terminated  as  of  the  day  before  entering 
active  duty.  A  similar  choice  would  be 
permitted  for  an  annuitant  in  the  same 
situation,  except  that  a  continued 
enrollment  would  not  terminate  after  12 
months  if  the  annuity  continues  whUe  he 
or  she  Is  on  active  duty. 

We  received  written  comments  from 
four  Federal  agencies  and  five 
Individuals.  All  were  greatiy  in  favor  of 
the  proposed  regulations.  One 
conunenter  requested  a  clarification  and 
another  made  a  suggestion. 

A  Federal  agency  was  concerned  that 
an  employee's  Kvritten  request  to 
terminate  the  enrollment  would  have  the 
same  effect  a  voluntary  cancellation 
would  have  on  the  einployae's  right  to  a 
temporary  extaoaion  of  covarageand  on 
his  or  her  eligibility  to  continue 
coverage  after  retirement  Because  the 
writt«i  request  would  be  for  the 
enroUmeot  to  be  temtinated.  rather  than 
cancelled,  the  aame  ri^ts  would  apply 
as  for  ai^  other  reason  for  a  termination 
oi  coverage.  :Tb»  employee  would  have  a 
Sl-day  tampeivy  extrasi<M).of  coverage, 
and  Ae  break  in  coverage  would  not 
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count  against  the  employee  in  meeting 
the  five-year  coverage  requirement  prior 
to  retirement. 

An  individual  suggested  that  the 
employee  who  continues  the  enrollment 
be  allowed  to  retain  the  coverage 
indefinitely  beyond  the  twelve-month 
cut-off  date,  while  continuing  to  pay  the 
employee  share  of  the  premiums.  We 
cannot  adopt  this  suggestion  because  we 
feel  it  would  be  treating  a  small  group  of 
employees  more  favorably  than  other 
employees  in  leave-without-pay  status. 

E.0. 12291,  Fedanl  Kegnktion 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexilniity  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  primarily  affect  Federal 
employees,  aimuitants,  and  former 
spouses. 

List  of  SubJMts  fai  S  CFR  Part  MO 

Administrative  practice  and 
procedures,  Government  employees. 
Health  insurance 

U.S.  Office  of  Penonnel  Management 
ConsUnca  Horaer, 

Director. 

Accordingly,  OPM  amends  S  CFR  Part 
890  as  follows: 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFnS  PROGRAM 

1.  His  authority  citation  for  Part  890 
continues  to  read  as  follows: 

Authority:  S  U.&C  8913;  1 890.102  also 
issued  under  5  U.S.C  1104. 

2.  In  f  880.304,  paragraphs  (a)(5)  and 
(b)(2)(iii)  are  amended  by  adding  the 
text  set  forth  below  to  the  end  of  die 
respective  paragraphs: 

§  890.304    Twiiikialioii  of  anralliiMnt. 

(a)  *  *  • 

(5)  *  *  *,  provided  the  employee 
elects,  in  writing,  to  have  die  enrollment 
so  terminated. 


(b)  •  *  * 

(2)  *  *  • 

(iii)  *  *  *,  provided  die  annuitant 
elects,  in  writing,  to  terminate  the 
enrolfanent. 


DEPARTMENT  OF  AGRICULTURE 

Econoinic  Research  Service 

7  CFR  Parts  3700  and  3701 

Organization,  Functions,  and 
AvailablUty  of  Inf  onnation  to  the  PutiHc 

AOENCY:  Economic  Research  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  explains  the 
organization  and  functions  of  the 
Economic  Research  Service  (ERS)  and 
the  procedures  for  requesting  records 
fitim  ERS  under  the  Freedom  of 
Information  Act  (FOIA).  It  supplements 
the  Department's  regulations  at  7  CFR 
Part  1,  Subpart  A. 

EFFECTIVE  date:  August  25, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  B.  Snow,  Economics  Agencies 
FOIA  OfBcer.  Economics  Management 
Staff,  USDA,  Room  43ia  SouUi  Building. 
12th  and  Independence  Avenue,  SW., 
Washington,  DC  20250-3S0a  Teleirfione 
(202)  447-75Sa 

8UFPI  f  Mwn-ARV  ■wowmation;  This  rale 
relates  to  internal  agency  managemenL 
Therefore,  pmeoant  to  5  U.S.C  553, 
notice  of  proposed  rulemaking  and 
opportunity  for  comniait  are  not 
required  and  this  rale  may  be  made 
e^ctive  in  less  than  30  days  after 
publication  in  the  Federal  Fegistei 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  12291. 
Also,  diis  rule  will  not  cause  a 
significant  economic  impact  or  other 
substantial  effect  on  sniall  entities. 
Therefore,  the  requirements  of  the 
Regulatory  Flexibility  Act  5  U.S.C. 
605(b),  do  not  apply. 

list  of  Subjects 

7  CFR  Part  3700 

Organizatian  and  functions 
(Government  agencies). 

7  CFR  Part  3701 

Freedom  of  information. 

Aooordingly.  7  CFR  is  amended  by 
adding  a  new  Chapter  XXXVQ  and  Parts 
3700  and  3701,  reading  as  fbUows: 

CHAPTER  XXXVn-eCONOMIC  RESEARCH 


PART  3700-ORQANIZATION  AND 
FUNCTIONS 
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oOCh 

3700.1 
3700.2 
3700.3 
3700.4 


GeneraL 

Oiganization. 

Punctioos. 

Autiiority  to  act  for  the 


Administrator. 


Authority:  5  U.S.C.  301  and  552.  and  7  CFR 
2.84.  except  as  otherwise  stated. 

§  3700.1    GenaraL 

The  Economic  Research  Service  (ERS) 
was  reestablished  as  an  agency  of  the 
U.S.  Department  of  Agriculture  on 
September  30. 1981  (46  FR  47747).  in 
response  to  Secretary's  Memorandum 
1000-1  of  lune  17, 1981.  entitied 
"Reoiganization  of  Department."  The 
primary  responsibility  of  ERS  is  to 
produce  economic  and  other  social 
science  information  as  a  service  to  the 
general  public  and  to  aid  Congress  and 
the  Executive  Branch  in  developing, 
administering,  and  evaluating 
agricidtural  and  rural  policies  and 
programs. 

§3700l2    OigBHUaOow. 

ERS  maintains  its  offices  at  1301  New 
York  Avenue,  NW.,  Washington,  DC 
20005-4788.  The  organization  consists  of: 

(a)  The  Administrator 

(b)  Associate  Administrator; 

(c)  Four  Divisions;  Commodity 
Eoonomics  Division,  Agriculture  and 
Trade  Analysis  Division,  Resources  and 
Technology  rHvision,  and  Agriculture 
and  Rural  Econrany  Division;  and 

(d)  Data  Services  Center. 

9  3700  J    FuncOona. 

(a)  Administrator  and  Associate 
Administrator.  Tbe  Administrator  and 
Associate  Administrator  are  responsible 
for  formulating  current,  intennediate. 
and  long-range  policies  and  plans  for 
conducting  eoonomic  and  other  social 
science  research,  analysis,  and 
information  programs  related  to  U.S. 
and  world  agricultural  production, 
demand,  and  nuuketing  systems;  natural 
resources;  and  rural  ccaununities. 

(b)  Director,  Commodity  Economics 
Division.  The  Director.  Coaimodity 
Economics  Division,  is  responsible  for 
conducting  a  {Mtigram  of  economic 
outiook  and  intelligence,  research, 
analysis,  and  associated  woric  relating 
to  domestic  and  international  aspects  of 
agricultural  commodities  and  food  and 
fiber  markets.  General  fimctions  are: 

(1)  Providing  current  intelligence  on 
domestic  and  international  commodity 
and  food  developments  and  forecasts  of 
domestic  and  woridwide  supply  of  and 
demand  for  agricultural  commodities, 
food,  and  other  agricultural  products. 

(2)  Preparing  special  commodity  and 
maricet  analyses  for  policy  officials  as 
input  into  agricidtural  policy  formulation 
and  into  the  development  and  operation 
of  programs  to  implement  those  policies. 

(3)  Performing  research  on  the 
structure,  conduct,  and  performance  of 
domestic  and  international  agricultural 
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commodity  production,  mariceting,  and 
trade  sectors. 

(4)  Coordinating  the  broader  ERS 
outlook  p:ogram  and  integrating  ERS 
activities  into  the  Department's  outlook 
program. 

(c)  Director,  Agriculture  and  Trade 
Analysis  Division.  The  Director, 
Agriculture  and  Trade  Analysis 
Division.  Is  responsible  for  conducting  a 
program  of  ectmomic  research  and 
analysis  on  the  economic  conditions  and 
the  agricultural  and  trade  policies  that 
shape  the  agricultural  sectors  of  major 
countries  and  on  agricidtural  trade  and 
development  relationships  between 
foreign  countries  and  the  United  States. 
General  functions  are: 

(1)  Providing  ongoing  assessment  of 
the  technical,  economic,  political,  and 
institutional  forces  affecting  the 
structure  and  performance  of  world 
agricultural  markets. 

(2)  Preparing  special  analyses  for 
poligy  officials  as  input  to  agricultural 
policy  formulation  and  the  development 
and  operation  of  programs  to  implement 
those  policies. 

(3)  Conducting  economic  research  to 
identify  and  empirically  estimate  the 
interrelationships  between  the  domestic 
and  world  agricultural  food  systems. 

(d)  Director,  Resources  and 
Technology  Division.  The  Director, 
Resources  and  Technology  Division,  is 
responsible  for  conducting  a  national 
program  of  research  and  analysis, 
statistical  programs,  and  associated 
service  woric  on  agricultural  resource 
and  input  issues,  including  soil,  water, 
land,  manufactured  inputs,  and 
technology  and  their  contribution  to 
local,  regional,  and  national  economic 
growth  and  the  implications  of 
environmental  policies  on  agricultural 
production  and  resource  use. 

(e)  Director,  Agriculture  and  Rural 
Economy  Division.  The  Director, 
Agriculture  and  Rural  Economy 
Division,  is  responsible  for  conducting  a 
national  program  of  research  and 
analysis,  statistical  programs,  and 
associated  service  work  designed  to 
improve  the  public's  understanding  of 
national  and  regional  rural  and 
agricultural  trends  and  conditions. 

(f)  Director,  Data  Services  Center. 
The  Director^  Data  Services  Center,  is 
responsible  for  managing  the  various 
aspects  of  automation  as  they  pertain  to 
the  ihformation-processing  capabilities 
of  ERS  programs.  This  includes 
prDvidiQg  computer  support  services 
needed  to  carry  out  die  required  data 
processing  and  operations  research 
capabilities. 


§37004    AuthorHytoactfortlM 


In  the  absence  of  the  Administrator, 
the  following  officials  are  designated  to 
serve  as  Acting  Administrator  in  the 
order  indicated: 

Associate  Administrator 

Director,  Agriculture  and  Rural  Economy 

Division 
Director,  Agricultiu«  and  Trade  Analysis 

Division 
Director,  Resources  and  Teduiology  Division 
Director,  Commodity  Economics  Division 

PART  3701— AVAILABILITY  OF 
INFORMATION  TO  TME  PUBLIC 

3701.1  General. 

3701.2  Public  inspection,  copying,  and 
indexing. 

3701.3  Requests  for  records. 

3701.4  Denials. 

3701.5  Appeals. 

3701.6  Requests  for  published  data  and 
information. 

Authority:  5  U.S.C.  301  and  552;  7  CFR  1.1 
through  1.23  and  Appendix  A 

§3701.1    GwieraL 

This  part  is  issued  in  accordance  with 
the  regulations  of  the  Secretary  of 
Agriculture  in  S§  1.1  through  1.23  of  this 
title  and  Appendix  A  thereto, 
implementing  the  Freedom  of 
Information  Act  (FOIA)  (5  U.S.C.  552), 
and  governs  the  availability  of  records 
of  the  Economic  Research  Service  (ERS] 
to  the  public. 

§  3701.2    Public  Inspection,  copying,  and 
Indexing. 

5  U.S.C.  552(a)(2)  requires  that  certain 
materials  be  made  available  for  public 
inspection  and  copying  and  that  a 
current  index  of  these  materials  be 
published  quarterly  or  otherwise  be 
made  available.  ERS  does  not  maintain 
any  materials  within  the  scope  of  these 
requirements. 

§3701.3    Requests  tar  records. 

Requests  for  records  of  ERS  shall  be 
made  in  accordance  with  §  1.6  (a)  and 
(b)  of  this  title  and  addressed  to: 
Economics  Agencies  FOIA  Officer, 
Economics  Management  Staff,  USDA. 
Room  4310,  South  Building.  12th  and 
Independence  Avenue  SW., 
Washington,  DC  20250-3500.  This 
official  is  delegated  authority  to  make 
determinations  regarding  such  requests 
in  accordance  with  9  1.3(a)(3)  of  this 
title. 

§3701.4    Denials. 

If  the  Economics  Agencies  FOIA 
Officer  determines  that  a  requested 
record  is  exempt  from  mandatory 
disclosure  and  that  discretionary  release 
would  be  improper,  the  Economics 


Agencies  FOIA  Officer  shall  give 
written  notice  of  denial  in  accordance 
with  S  l-8(a)  of  this  title. 

§3701.5    Appeals. 

Any  person  whose  request  is  denied 
shall  have  the  right  to  appeal  such 
denial.  Appeals  shall  be  made  in 
accordance  with  S  1-6(6)  of  this  title  and 
addressed  to  the  Administrator, 
Economic  Research  Service,  U.S. 
Department  of  Agriculture,  1301  New 
York  Avenue  NW.,  Washington,  DC 
20005-4788. 

§3701.6    Request*  tor  puMialied  data  and 
infonnation. 

Information  on  pubUshed  data  from 
ERS  programs  is  contained  in  the  ERS 
'Reports"  newsletter,  available  without 
cost  from  the  Director,  Information 
Division,  Economics  Management  Staff, 
U.S.  Department  of  Agriculture,  1301 
New  York  Avenue  NW.,  Washington, 
DC  20005-4789. 

Done  at  Washington,  DC,  this  3rd  day  of 
August,  1986. 

lohn  E.  Lee,  Jr., 

Administrator,  Economic  Research  Service. 
[FR  Doc.  8&-19349  Filed  S-Z4-88:  SA5  am] 
BILUNO  CODE  3410-1«.«i 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Definition  of  Small  Business  for 
Dredging 

agency:  Small  Business  Administration 
(SBA). 

ACTION:  Final  Rule  and  Withdrawal  of 
Previously  Published  Final  Rule. 

summary:  The  SBA  is  amending  its  size 
standard  for  the  Dredging  Industry  frt)m 
the  present  $9.5  million  in  annual  gross 
receipts  to  $13.5  million.  This  is  the  size 
standard  which  was  utilized  over  the 
December  9, 1985,  to  November  3, 1986 
period.  The  $9.5  million  size  standard 
which  has  been  utilized  since  November 
3, 1986,  resulted  from  an  order  from  the 
District  Court  for  the  District  of 
Columbia  dated  November  3, 1986, 
setting  aside  the  then  current  dredging 
size  standard  of  $13.5  million,  but 
restoring  the  previous  size  standard  of 
$9.5  million  spending  SBA's  completion 
of  a  review  of  the  remanded  rulemaking 
effort.  SBA  hSs  now  completed  its 
review  as  directed  by  the  Court  order 
and  is  restoring  the  size  standard  of 
$13.5  million  whidt  SBA  has  detennined  ' 
to  be  the  appropriate  size  standard  for 
the  dredging  industry. 

EFFBCTIVE  OATfe  September  15, 1988. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Robert  N.  Ray,  Economist.  Size 
Standards  Staff.  (202)  653-6373. 

SUPPLEMENTARY  INFORMATION:  SBA  is 
withdrawing  its  previously  published 
Hnal  rule  for  the  dredging  industry  size 
standard  (53  FR  30668),  which  was 
published  on  August  15, 1988.  In  its 
place  SBA  is  promulgating  this  final  rule 
which  better  describes  factors  involved 
in  the  decision  process. 

On  November  3, 1986,  the  United 
States  District  Court  for  the  District  of 
Columbia  declared  invalid  the  SBA's 
size  standard  for  the  dredging  industry 
and  remanded  the  administrative  record 
of  the  rulemaking  to  the  Agency  for 
further  consideration.  The  Court 
recognized  that  the  previous  size 
standard  for  the  dredging  industry  of 
$9.5  milUon  was  not  challenged  and 
remained  in  el^ect  pending  SBA's 
completion  of  its  review  of  the  issues 
raised  in  the  remanded  rulemaking 
record.  The  Court  cited  SBA's  failure  to 
consider  regional  size  standards,  after 
first  recognizing  the  presence  of  regional 
differences  in  structure  and  in 
procurement  patterns,  as  sufficient 
cause  in  itself  to  invalidate  the  size 
standard. 

In  addition,  on  October  15. 1986 
Congress  passed  the  National  Defense 
Authorization  Act  of  1997  (Pub.  L  9»- 
661).  Section  921  of  this  Act  ocmtained  a 
mandate  that  SBA  review  the  size 
standard  of  certain  industries  including 
dredging.  The  purpose  of  the  review  was 
to  ensure  that  small  business  set-asidtfs 
accounted  for  no  more  than 
approximately  30  percent  of  the  total 
Federal  contract  dollar  value  for  those 
industries.  If  SBA  were  to  find  as  a 
result  of  its  review  that  the  30  percent 
threshold  was  exceeded  for  any  industry 
under  review,  the  Agency  was  required 
to  reduce  the  size  standard  for  that 
industry  accordingly. 

The  Act  also  authorized  SBA  to 
further  divide  industry  categories  when 
it  received  evidence  that  such  divisi(Hi  is 
warranted  due  to  special  capital  needs, 
or  special  labor,  or  geographic 
requirements,  or  to  recognize  a  new 
industry.  New  size  standard  would  then 
be  established  for  these  new  industry 
categories. 

The  Act,  moreover,  provided  three 
prerequisites  which  Congress 
considered  must  all  be  present  in  order 
for  segmentation  on  a  regional  basis  to 
occur  in  an  industry.  These  three 
prerequisites  are:  (1)  The  Government 
must  typically  designate  the  area  where 
work  for  such  contracts  is  to  be 
performed:  (2)  Government  purchases 
comprise  the  major  portion  of  the  entire 
domestic  market  for  such  goods  and 


services;  and  (3)  Due  to  the  fixed 
location  of  facilities,  high  mobilization 
costs,  or  similar  economic  factors,  it  is 
unreasonable  to  expect  competition 
from  business  concerns  located  outside 
of  the  general  areas  where  such 
concerns  are  located. 

Using  these  three  prerequisites,  SBA 
examined  the  question  as  to  whether  the 
dredging  industry  merited  segmentation 
of  its  size  standtud  in  an  Advanced 
Notice  of  Proposed  Rulemaking  which 
was  published  on  March  17, 1987  (52  FR 
8261).  This  notice  explored  the 
possibility  of  segmenting  the  industry 
for  light  and  heavy  projects  for  the 
Northeast.  Southeast  Gulf  Coast.  West 
Coast  and  Great  Lakes  regions. 

A  majority  of  those  commenting  on 
this  notice  ^d  not  support  segmented 
size  standard  for  dredging,  llie 
comments  included  one  c&edging  firm 
and  one  association  that  favored  the 
concept  of  a  regional  standard,  while 
four  firms,  two  associations,  and  the 
U.S.  Corps  of  Engineers  were  opposed. 
The  respondents  raised  several 
concerns  regarding  the  proposed 
segmentation.  The  most  important  issue 
from  the  standpoint  of  complying  with 
the  legislation,  however,  opposed  the 
idea  of  segmented  size  standards  based 
on  the  nature  of  competition  within  the 
industry.  In  particular,  several 
re^ondents  argued  that  dredges  are 
mobile,  and  therefore,  the  statutory 
prerequisite  that  competition  could  not 
be  expected  from  outside  the  regicm  was 
not  met 

As  a  result  of  these  comments,  SBA 
examined  the  question  further. 
Specifically,  it  requested  the  views  of 
the  Army  Corps  of  lEngineers,  the  agency 
responsible  for  the  great  majority  oi 
Federal  procurement  activities  in  this 
industry.  The  Corps  responded  by 
stating  its  view  that  this  third 
requirement  for  segmentation  was  not 
present  and.  that  therefore,  the  concept 
of  segmentation  should  not  be  appUed  to 
the  dredging  industry.  SBA  also 
reviewed  available  data  sources  to 
determine  whether  there  is  a  pattern  of 
dredging  firms  operating  in  more  than 
one  region  of  the  Nation.  It  found,  for 
example,  a  pattern  in  which  both  large 
and  small  firms  in  the  industry  often 
operate  in  more  than  one  region  of  the 
Nation.  Of  the  40  most  active  firms  in 
the  industry  during  the  1980-83  period, 
for  example,  17  firms  operated  to  a 
significant  degree  in  more  than  one 
region  of  the  Nation.  These  17  firms 
include  both  large  and  small  firms.  As  a 
whole  they  were  responsible  for  almost 
55  percent  of  all  Federal  dredging 
contracts. 

Moreover,  during  the  April-fune  1988 
period  in  which  drought  conditions 


prevailed  throughout  the  upper  Midwest, 
the  U.S.  Army  Corps  of  Engineers 
considered  mobilizing  dredgers  from  the 
Eastern  seaboard  to  meet  the  threat  to 
transportation  on  the  Mississippi. 

It  concluded  that  dredgers  from  as  far 
away  as  New  York  State  could  provide 
assistance.  This  study  thus  provides 
evidence  that  dredging  competition 
across  regions  is  not  simply  limited  to 
adjacent  regions,  but  also  applies  to 
noncontiguous,  geographically  separated 
regions  as  well.  Thus  there  is  strong 
evidence  for  the  view  that  competition 
does  occur  across  regions  and  that  firms 
in  the  activity  of  dredging  are  not 
inherentiy  limited  in  operations  to  one 
region  of  the  country. 

After  careful  review  of  this  issue,  SBA 
concluded  that  the  third  statutory 
requirement  for  geographic  or  regional 
segmentation  was  not  present  in  the 
dredging  industry.  Accordingly,  it  did 
not  propose  segmented  size  standards 
for  this  industry  in  its  Proposed  Rule  of 
December  17, 1987  (52  FR  47937)  and 
does  not  recommend  segmented  size 
standards  in  this  Final  Rule. 

This  process  in  which  SBA  in  an 
advance  notice  of  proposed  rulemaking 
first  solicited  public  response  to  the 
concept  of  regional  size  standards,  and 
thm  rejected  the  idea  after  appropriate 
review  in  a  proposed  rule  fulfills  the 
Court's  requirement  that  the  SBA 
seriously  consider  the  viabihty  of 
regional  size  standards  in  the  dredging 
industry  prior  to  making  a  decision  on 
the  proper  size  standard(s).  SBA  in  this 
Final  Rule  is,  therefore,  focusing  its 
attention  on  a  nationally  structured  size 
standard.  Specifically,  it  is  reinstituting 
the  $13.5  million  size  standard  in 
preference  to  the  present  size  standard 
of  $9.5  million  which  was  restored  by 
Court  Order. 

The  decision  to  move  to  a  size 
standard  of  $13.5  million  which  was 
made  during  1985  was  based  on  a 
number  of  factors  relating  to  the 
industry  structure  of  the  dredging 
industry.  Some  of  these  factors  cannot 
be  updated  because  the  data  at  that  time 
were  obtained  through  a  special  survey 
of  dredging  firms  which  was  costly  and 
time  consuming.  However,  some 
information  is  presently  available  from 
the  Corps  of  Engineers,  and  therefore, 
SBA  has  evaluated  whether  the  industry 
has  changed  significantly  since  the  1985 
decision. 

In  the  final  dredging  size  standard 
rule  of  November  8. 1985.  (50  FR  46418), 
SBA  based  it's  recommendation  to  raise 
the  size  standard  in  dredging  on  six 
factors.  These  are:  concentration  ratio 
(percent  of  Federal  procurement  dollars 
received  by  the  four  largest  firms  in  the 
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industry),  average  firm  size,  cost 
increases  over  tiaie.  the  proportion  of 
fmas  defined  as  small,  the  average  size 
of  Federal  contracts,  and  the  proportion 
of  Federal  contract  doOars  received  by 
small  firms.  Of  the  six  variables  in 
question,  four  supported  a  higher  size 
standard  than  the  present  $9.5  million. 
These  four  were  average  firm  size,  cost 
increases  over  time,  the  proportion  of 
firms  defined  as  small,  and  the  average 
size  of  contracts.  The  remaining  two 
factors — the  concentration  ratio  and  the 
proportion  of  contract  dollars  received 
by  laige  firms — ^provided  ambiguous 
results. 

In  reviewing  more  recent  data,  SBA 
was  only  able  to  gather  information  on 
the  concentration  ratio  (proportion  of 
sales  in  the  mdustry  generated  by  the 
four  largest  firms  in  Ae  industry),  the 
average  sire  of  Fe^leral  contract,  and  the 
proportion  of  contract  dollars  received 
by  snail  finas.  In  general.  SBA  views 
high  indexes  for  both  the  concentration 
ratio  and  ayerage  size  of  contract  as 
indicators  diat  an  industry's  size 
standard  shmdd  be  relatively  high. 
Conversely,  it  views  a  relative  low 
proportion  of  oontract  dollars  awarded 
to  amaH  fans  as  an  indicator  that  an 
industry's  size  tiaadard  might  be  too 
low.  In  diis  caae.  SBA  wanted  to 
coB^MUv  the  sitnation  in  the  dredging 
indusliy  dariag  1M7  with  the  situation 
in  the  eaiUer  period  to  assure  itself  that 
a  need  coatiiMed  for  a  higher  size 
standard.  Data  for  FY  1987  are 
compared  witli  the  1960-83  data  in  the 
foUowiog  taUe: 


Fmaor 

FY  1980-83 

FY  1987 

Concentratiaa  RaliB 

(pwcontotFeriwiri 

ttw  4  Ivgesi  firms  in 

industry) 

'26% 

63% 

Average  Size  of  Tolii 

Federal  CortactB 

>i.eoM 

1.60M 

Proportion  of  Federal 

Dottars  AnadBd 

Small  Fimna. 

•  95  3% 

1S.«% 

■  Awanae  ovw  ia8ft-«3  period  ($8.5  tnitton  aiza 
standard  m  affecT) 
»  19S3  data.  <$B.S  mMon  size  standard  in  eHect) 

These  statistics  indicate  that  the 
situation  in  the  dredging  industry 
involves  a  greater  coocentration  of 
economic  activity  aaiong  a  few  large 
firms  in  the  dredging  industry  than 
occurred  in  1983.  There  is  a  need  to 
restore  the  previous  size  standard  of 
$13.5  millkin  based  on  the  fact  that  four 
very  large  firms  received  almost  two- 
thirds  of  Federal  dredging  contract 
dollars,  while  finns  defined  as  small 
(less  than  SOlS  million  in  gross  annual 
receipts)  received  only  IB  percent  of  all 
Federal  dredgii^  contract  dollars.  These 


low  percentages  for  small  firms  in  the 
industry  also  indicate  that  there  is  little 
likelihood  diat  the  30  percent  set-aside 
threshold  inoorporated  in  section  921  of 
Pub.  L  99-GBl  would  be  exceeded  by  a 
restoratioB  of  the  $13.5  million  size 
standard. 

Baaed  on  these  considerations  and  the 
fact  that  SfiA  has  extensively 
considered  regiooal  size  standards  in 
the  dredging  ^usliy  as  directed  by 
Court  Order.  SBA  is  restoring  the 
national  atxe  standard  of  $13.5  milion  for 
dredging  as  appropriate  for  the  reasons 
described  in  the  published  rule  change 
in  1985  (50  FX  46418)  and  due  to  the 
results  of  the  analysis  of  more  ciurent 
data. 

This  regolation  is  promulgated  as  a 
final  rule  mthont  prior  notice  and 
opportunity  to  oomment  in  accordance 
with  5  U&C  553(b).  Because  SBA  has 
already  received  and  considered  public 
comsaeat  oa  both  the  issue  of 
geographical  distrihatioo  (see  52  FR  8261 
and  52  FK  47837).  and  the  size  standard 
increase  (see  50  FR  46418  and  40  FR 
47412),  it  is  aot  ia  the  pubfic  interest  to 
delay  the  rale  further  in  order  to  receive 
further  public  coaunent. 

CompBanca  With  Executive  Order 
12Zn,  Ragidatoiy  FleTdbiUty  Act,  and 
Papeiwoix  KeductioB  Act 

SBA  certifies  that  this  regulation  is  a 
major  rule  as  defined  by  Executive 
Order  12291.  Over  the  fiscal  year  1987 
period,  anxual  Federal  outlays  for 
dredging  activities  exceeded  $340 
million.  Thus  the  annual  economic  efCect 
criteria  of  $100  raiilion  used  to  measure 
a  major  rule  change  could  be  exceeded 
as  a  teauit  of  this  rule.  JHitentially,  any 
firm  in  the  industry  could  be  affe<^ed  in 
the  future  by  a  hi^er  size  standard, 
since  the  eligibility  of  a  firm  coold 
impact  on  its  coatpetitrve  situation  for 
any  aet-aside  contract  and  on  the 
decision  whether  or  not  to  set-aside  a 
contract.  Iliis  regulation,  however,  is 
not  likely  to  resalt  in  a  major  increase  in 
costs,  or  prices,  or  in  significant  adverse 
effects  on  the  United  States  economy. 

This  i«guIalioa  is  onlikely,  however, 
to  have  a  significant  economic  impact 
on  a  substantia  number  of  small 
entities.  (There  are  no  known  firms 
currently  active  in  the  dredging  industry 
in  the  $9^  to  $13.5  million  range  end 
only  five  firaas  are  estimated  to  be  in  the 
$7.0  to  S0.5  million  raqge.)  Therefore,  in 
compliance  with  Executive  Order  12291. 
SBA  offers  this  final  regulatory  impact 
analysis.  SBA  has  considered  regulator) 
action  ia  this  instance  in  response  to 
intense  public  commeot  on  the  size 
standard  in  this  particular  industry.  The 
puip(»e  of  this  final  mle  is  to  update  the 
size  standard  for  the  dredging  industry. 


which  has  remained  at  the  same  level  as 
1974,  to  reflect  both  inflation  and 
changes  in  industry  structure  over  a  14- 
year  time  period.  This  final  rule  change 
is  authorized  by  section  3(a)  of  the  Small 
Business  Aot  (15  US.C.  632(a)),  which 
mandates  that  SBA  define  small 
business  oonoems  on  an  industry-by- 
iodus  try  basis. 

The  dredging  industry  is  comprised  of 
approximately  250  companies  of  which 
70  participated  in  the  Fedraal 
procurement  process  diuing  fiscal  year 
1987.  Of  these  firau.  however,  only  five 
woald  likely  be  aagoificantly  affected  by 
a  hitler  atxe  staadbrd.  These  are  firms 
whose  annual  receipts  usually  fall  in  the 
$7.0  to  $9.5  ailiioB  range.  Clearly,  a 
higher  size  standard  wmdd  remove  a 
major  constrainiag  £actor  on  expansion 
for  these  five  firms. 

Assuniog  these  five  firms  are  capable 
of  and  chooae  to  expand  into  the  $9.5  to 
$13.5  millioa  rao^B.  other  fivms  could  be 
affected  by  the  new  hi^ier  size 
standanL  T^ere  coukl  foe  some 
additional  eoBpetition  for  contracts, 
since  these  five  firms  could  bid  for  more 
contracts  without  exceeding  the  new 
size  standard  iimitatian  of  $13.5  million. 
Similarly,  the  competition  for 
unrestricted  contoacts  could  be  expected 
to  be  enhanced,  aioce  amaU  firms  would 
be  less  conoemed  that  wrimiing  a 
contract  wndd  padi  them  over  the  size 
standard  hi  addition.  Federal 
contracting  dfidab  would  be  able  to  set 
aside  some  adtfitieiMi  contracts,  and 
thus  a  sli^itly  iHgher  propmlion  of 
contract  doUans  woakl  probably  be  set 
aside.  Althou^  auire  contracts  will 
probably  be  set  aside.  SBA  considers  it 
highly  unlikely  that  the  set-aside 
percentage  laBukl  exoeed  30  percent 
given  the  hnr  incidence  of  set-asides  in 
this  industry  dnriog  1M7  (10  patient), 
and  the  fact  that  only  five  firms  are 
estimated  to  be  in  the  $7X)  to  $9.5  million 
range. 

Overall,  anyone  of  the  250  firms  active 
in  the  dredging  industry  might  be 
affected  by  the  increased  size  standard 
if  it  were  to  bid  on  a  dredgini; 
procurement  that  was  set  aside  for  tmal\ 
business,  or  if  the  higher  size  standard 
freed  snail  firms  to  bid  on  unrestricted 
contracts.  The  net  benefits  of  this  rule 
change,  therefore,  are  a  closer 
relationship  between  the  size  standard 
and  the  industry  structure  and  an  easin;; 
of  constraints  on  expansion  for  firms 
within  the  industry. 

In  deciding- that  a  siae  standard  of 
$13.5  million  most  accurately  reflects  the 
current  dredging  industry.  SBA  also 
considered  the  altematives  of  raistng 
the  size  standard  above  $13.5  milKon. 
lowering  rt  below  $8.5  miirton.  or 
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maintaining  it  at  $9.5  million.  SBA 
rejected  raising  the  standard  above  the 
$13.5  million  level  because  of  the 
concern  that  a  higher  size  standard  than 
$13.5  million  would  more  likely  result  in 
a  set-aside  plus  8(a]  percentage  of 
Federal  contracting  in  the  industry 
which  exceeds  the  30  percent  level 
prohibited  by  Public  Law  99-Ml. 
Lowering  the  size  standard  was  rejected 
because  of  the  industry's  dominance  by 
large  firms,  the  relatively  large  size  of 
contracts  in  the  industry,  and  the 
inflationary  trends  since  1974  when  the 
$9.5  million  size  standard  was 
established.  Thus  there  are  no 
significant  alternatives  which  would 
accomplish  the  stated  objectives  of 
minimizing  the  economic  impact  on 
small  firms. 

SBA  certifies  that  there  ere  no 
relevant  Federal  rules  which  would 
duplicate,  overlap,  or  conflict  with  this 
Final  Rule.  SBA  also  certifies  that  this 
regulation  contains  no  repordng  or 
recordkeeping  requirements  which  are 
subject  to  the  Paperworii  Reduction  Act. 
44  U.S.C  Oiapter  35. 

List  of  Subiects  in  IS  CFR  Part  121 

Administrative  {Mactice  and 
procedure.  Government  procurement. 
Government  property.  &ant  programfl — 
,  business.  Low.  proems— business, 
Repprting  and  reoordke^ing 
requirements.  Small  business. 

Accordingly,  SBA  is  amending  Part 
121  of  13  CFR  as  follows: 
ll 
>ART  121-(AMENDE0] 

1.  The  authority  citation  of  Part  121  of 
13  CFR  is  revised  to  read  as  follows: 

Authority;  Sect.  3(a)  and  5(b)(e)  of  the 
Small  Business  Act  16  U.S.C  632(e}  »r.d 
834(b)(e).  and  PubUc  Laws  96-SBl  and  99-661. 

1121.1    [AmwMtod] 

2.  In  table  2  in  S  121.2(d)(2),  for  Major 
Group  16 — Construction,  Other  Than 
Building  Construction — General 
Contractors,  the  last  item  in  the  table. 
Item  ie29-^)redging  and  Surface 
Cleanup  Activities  is  revised  to  read  as 
follows:  (Item  1629  Heavy  Construction, 
Except  Ehvdging,  N.E.C.,  is  set  forth  for 
the  convenience  of  the  reader  and  is  not 
changed). 


Size 

stand- 

ards in 

number 

of 

employ- 

SIC 

(N.E.C.=notelsewhera 

ees  or 

dusMied) 

miMons 
of 

dottars 

Final 

njle 

1629..™ 

Heavy  Construction, 
N.E.& 

$17.0 

1829 

OeanupActMttes*. 

13.5 

'  To  be  considered  sma!.  a  firm  must  perform  the 
dredQinQ  of  at  least  40  percent  o4  the  yardage  vMh 
Its  own  dredgina  equipment  or  equjpmant  owned  by 
I  oortoem. 


dredartg  eoulpment  < 
smal  dredging  oortos 


lamea  Abdnor, 

Admjniatrator,  U.S.  Small  Btuineaa 

Administration. 

[PR  Doc.  88-19290  Filed  8-24-88;  8:46  am] 

MUJNQ  CODE  SOM-eVM 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 


18  CFR  Part  271 
[DedntNaRMM^^] 

Natural  Gae  Policy  Act;  Maxtmum 
Lawful  Prfoee 

AOENCV:  Federal  Energy  Regulatory 

Commission.  DOE 

action:  Order  of  the  Director,  OPPR. 


:  Pursuant  to  the  authority 
delegated  by  18  CFR  375.307(cKl).  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  revises  and 
pubUshes  the  maximum  lawful  prices 
prescribed  under  Tide  I  of  the  Natural 
Gas  Policy  Act  (NGPA)  for  the  months 
of  August,  September,  and  October, 
ig8&  Section  101(b)(6)  of  die  NGPA 
requires  that  the  Commission  compute 
and  pubUsh  the  maximum  lawful  prices 
before  the  beginning  of  each  month  for 
which  the  figures  apply. 

effective  date:  August  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  P.  O'Neill,  Director.  OPPR.  (202) 
357-8500. 


SUPPLEMENTARY  INFORMATION: 

Order  of  the  Director.  Office  of  Pipeline 
and  Producer  Regulation 

Issued  July  28, 1988. 

Section  101(b)(6)  of  die  Natural  Gas 
Policy  Act  of  1978  (NGPA)  requires  that 
the  Commission  compute  and  make 
available  maximum  lawful  prices  and 
inflation  adjustments  prescribed  in  Tide 
I  of  the  NGPA  before  the  beginning  of 
any  month  for  which  such  figures  ai^ly. 

Pursuant  to  this  requirement  and 
8  375.307(c)(1)  of  the  Commission's 
regulations,  which  delegates  the 
publication  of  such  prices  and  inflation 
adjustments  to  the  Director  of  the  Office 
of  Pipeline  and  Producer  Regulation,  the 
maximum  lawfid  jaicet  for  the  months 
of  August,  September,  and  October, 
1888,  are  issued  by  the  pubUcation  of  the 
price  tables  for  the  appUcaUe  quarter. 
Pricing  tables  are  found  in  |  ^l.lOl(a) 
of  the  Commission's  regulations.  Table  I 
of  S  271.101(a)  specifies  the  maximum 
lawful  prices  for  gas  subject  to  NGPA 
sections  102. 103^Hl)t  l(B(bK9)> 
106(b)(1)(B).  107(c)(5).  106  end  100.  Tabk: 
n  of  i  271.101(a)  spedfies  the  maximum 
lawful  prices  for  sections  104  and  106(a) 
of  the  NGPA  TaMe  m  of  f  271.102(c) 
contains  the  inftetioa  adjustment 
factors.  The  nmirininin  lawful  prices  and 
the  inflation  adjustment  factors  for  the 
perioda  prior  to  Au^ist.  1988  an  found 
in  the  tables  in  (8  271.101  and  271.102. 

List  of  SubJKU  ia  II  CFR  Part  271 

Natural  gas. 
Raymond  A.  Beime, 

Deputy  Director,  Office  of  Pipeline  and 
Producer  Regulation. 

PART  271— [AMENDED] 

1.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act,  16  U3.C  717- 
TlTw  (1982);  Department  of  Energy 
Organization  Act  42  U.S.C  7101-7362  (1982); 
E.0. 12008,  S  CFR  1978  Comp..  p.  142;  Natural 
Gas  Policy  Act  of  197a  15  U.S.C  3301-3432 
(1982). 

2.  Section  271.101(a)  is  amended  by 
adding  the  maximum  lawful  prices  for 
August  September,  and  October,  1988, 
in  Table  I  and  II  as  follows: 

{271.101    (Amended] 


32374       Fadaal  Ragiiter  /  Vol  S3.  Wo.  165  /  Thurxiay.  Augnst  25.  1BB8  /  Rules  and  Reguiationa 


Table  V— Natural  Gas  Ceiling  Prices 

fOther  Than  NGPA  Sectioos  104  and  106(a)] 
(MKdmuni  lawful  price  per  MMBtu  far  deliveries  in] 


Subp^olpanJ    ,«5p^„oiion 


B... 
C... 
E_. 

F... 
G... 
H_ 


102 

lOMCiJ  — 

10S(bM3) 

10«a))(l)(Br 
1071CM5)...... 

loa 

100 


Category  of  gu 


Hew  Natural  Gbs,  Certain  OCS  Gas  ' 

Mew  CnahMB  Moductan  Welis « 

Mrastaia  GdaMag  Contacts 

Aitamative  Mawnum  Lawful  mce  for  Certain  Intrastate  Rollover  Gas  *.. 

Gas  Produced  from  Tight  Formations 

StrtpperGes - _ 

Not  Otharwiae  Covered  « _ 


Aug.  1( 


C4.957 
3JM 
4.783 
1.892 
6.618 
SSOi 
2J4I 


$4,990 

ajei 

4421 
1.899 
6.642 
S.843 
2.751 


Oct  1988 


$5,023 
3J33 
4.849 
1.906 
6.666 
5.379 
2.781 


■  Commencing  January  1,  1985,  ttie  pries  of  natural  gas  finalV  datanained  to  be  new  natural  gas  under  section  102(c)  was  deieoukitsd.  (See  Part  272  of  the 
Commission^/ '    ■  '  "^  ' 


.-a.  _M_   ...^.^m*'^  1'  '"*?•  '"*  ^  1-  '^  **  f^  °'  *'^  "'•'^  9^  ''^  determined  to  be  natural  gas  prodHjwl  torn  a  new.  oBshom  pmdudion 

«i««^uQd«  s«jon  iro  |«8 deregoWed  (SeePart  2 

pifce  per  MMBtawderWQBA  section  103(b)f2)  is  discontinued.  ,—— ~. 

/SartiOB  271««  pRiindaB  Itaat  tor  oortiin  gv  soH  wider  an  MrisMe  rrttover  coatraci  the  raaidmum  lawful  priea  is  fte  Mtftar  of  *m  price  pad  under  8w 

expired  contract.  a^uMed  lor  silalnn  or  an  aliematiye  Maximum  Lawful  Price -apedfisdin  Wa  Table.  This  alternative  Maaiiiiwia  LmU  Pnoe  tor  «adi  awrih  Mpaws 

*"    .  ,!5T.fL2r'*  '•  «'™™"ang  Jantary  1,  19B5,  the  price  of  some  intrastate  rollover  gas  was  derMutated.  (See  part  272  ol  (he  Commission's  regutotora.) 

Tba  Msriaun  tom'ii  price  tor  li^  tonnlion  gas  Is  the  lesser  of  the  negotiated  contract  arioe  or  200%  of  the  price  specified  in  Subpan  C  of  Part  271.  The 

ma»muniairriulpnc8i0rti#MiivmationgaBi«)pliaaonorafter  July  16. 1979.(SwS27l.703W927l.704.) 


Table  M— Natural  Gas  Ceiling  Prices: 
NGPfii  SacnoMS  104  AND  106  (a) 

tSiibpBrtO,  Part  2711 

(Maximum  towU  piiae  par  laiDta  for  deliMenes 
madeioj 


gaaaNri^peof 
sale  or  OQOlraci 


Post- 1974  gas: 

All  producers 

1973-T974 

BiamaurngsK 

Smal  prodMcar 

Large  producer .... 
Interstate  ReloMr 

gas: 

AM  producers 

Replacemeni 

contract  gas  or 

recompletion 

gas: 

Small  producer 

Large  producer 

Flowing  gas: 

Small  pnduoer...^ 

Large  producer .... 
Certain  Permian 

Baaingas: 

Small  produoer. 

Lapgaproduoer... 
Certain  Rodv 

Mountain  gas: 

SmaB  producer 

Large  producer 

Certaia 

Appatochian 

Baaingas: 

Nortfcsabaroa 
contracts 
dated  after  10- 
7-69 

Other  contracts 

Minimum  rate 

gas': 

All  producers— 


Aug. 
1968 


$2741 


2.314 

1.771 


1.016 


1.300 
0.996 

0.658 
0.555 


a775 
0.684 


0.775 
0.656 


0.824 
a579 


0.344 


SepL 
1968 


$2,751 


2.322 

1.777 


1.020 


1.305 
0J»9 

0.860 
0.557 


0.778 

aesfi 


0.778 
0.660 


a6£B 

0.581 


0.345 


Oct 
1988 


$2,761 


2^0 

1.783 


1.024 


1.310 
1J303 

0.682 
0.559 


0.781 
a668 


a781 
0.682 


OjBZB 
0.583 


0.346 


'  Prices  for  minimum  rate  gas  aU  expressed  in 
terms  of  dollars  per  Mcf,  rather  than  MMBta 

3.  Section  271.102(c)  is  amended  by 
adding  the  inflation  adjustment  for  the 


months  of  August,  September,  and 
October,  1968,  in  Table  IH  aa  follows: 

§271102    lAflMOdwl] 

Table  HI— iMFiATiON  Aojustmemt 


Month  of  delivery  1988 


Aug... 
Sept.. 
Oct.... 


Factor  by 
■    iprlce 


nKXith  is 
multiplied 


1JX>351 
1.00351 
1.00351 


[FR  Doc.  88-19184  Fifed  8-24-88;  8:45  am] 

HUJNG  CODE  •717-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Daig  Administration 

21  CFR  Part  ira 

[Doatet  N0.  MF-MM] 

Indirect  Food  AddlBvaa,  Atyuvants, 
Production  AMa,  and  Sartflzara 

aqbmcy:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Pood  and  Drug 
AdnuBtalinUtni  (FDA)  is  amending  ttie 
food  addiHTe  regnlations  to  extend 
existing  uses  and  to  provide  for 
additional  uses  of  tetrakis 
[methyIene(3.5-di-te7^-butyl-4- 
hydroxyhydrocinnamate)]  methane 
(CAS  Reg.  No.  6683-19-8)  as  an 
antioxidant  and  stabilizer  for  polymers 
intended  for  use  in  contact  with  food. 
This  action  responds  to  a  petition  filed 
by  Ciba-Geigy  Corp. 


DATU:  Bfiective  Aitgiist  25. 1086: 
objecttoaf  and  requests  ibr  a  heating  by 

September  28.1088. 

ADDnesi.  Written  oibjecttona  to  &e 
Dockets  Management  Branch  tHFA- 
305),  Food  and  Drug  AtlminstTalion,  Rm. 
4-62.  5600  Fishers  Lane.  Rockvilie.  MD 
20857. 

FOR  FURTHBi  mpomM-noM  contact: 

Richard  H.  White,  Center  for  Food 
Safety  and  Applied  Nutrition  tHFF-335). 
Food  and  Dnig  Administration,  200  C 
Street  SW.,  Washington,  DC  20204,  202- 
472-5690. 


supnjHaan-Juiv  mpormation:  In  a 
notice  published  in  the  Federal  Register 
of  December  30. 1986  (51  FR  47061),  FDA 
announced  that  a  petitioa  (FAP  6B3966) 
had  been  flled  by  Ciba-Geigy  Corp., 
Three  SkyHne  Dr..  Hawthorne,  NY 
10532,  proposing  Aat  9178.2010 
Antioxidtmts  and/or  stabiltzers  for 
polymets  [21 CFR  178.2010)  be  amended 
to  extend  existing  uses  and  to  provide 
for  additional  uses  of  tetrakis 
[methylene(3,5-di-tert-buty!-4- 
hydwaq^ydfoclnnamate)]Metliaae  (CAS 
Reg.  Ho.  eB8S-ig-8|  aM  an  antioxidaiit 
and  stabiliser  for  poljraien. 

FDA  has  evaluated  the  data  in  the 
petition  and  o^r  relevant  nnterial  in 
response  to  the  petitionei^e  reqnest  The 
agen<7  oondndes  that  these  data  and 
materid  estaMsh  the  safety  trf  nsing  the 
adntiTe  in  adtfitlunal  food-contact 
polymers,  increasing  the  levels  of  use  of 
the  additive  in  certain  polymers,  and 
removing  certain  limitations  on  the 
conditions  of  use  of  the  additive  in 
polymers  in  contact  with  food. 
Additionally,  because  of  nimierous 
changes  adopted  for  the  new  uses  of  thib 
additive.  FDA  is  reorganizing  in  this 
final  rule  the  20  existing  uses  of  the 


Fudani  Rag^tor  /  Vol.  53.  Na  165  /  'niuraday,  August  25.  1968  /  Rales  and  Regulations        32375 


additive  that  are  now  listed  in  21  CFR 

,  178.2010(b). 

I    In  accordance  with  §  171.1(h)  (21 CFH 
171.1(h)).  the  petition  and  the  docuBients 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

I     The  agency  has  carefully  considered 

'  the  potential  environmental  effects  of 
this  action  and  has  concluded  that  &e 
action  will  not  have  a  significent  intact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  Hie  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  fin&ig  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  Under 
FDA's  regulations  implementing  the 
National  Environmental  Policy  Act  (21 
CFR  Part  25),  an  action  of  this  type 
would  reqidre  an  environmental 
assessment  under  21  CFR  ZS.31a(bKl). 

Any  person  who  will  be  adversely 
affected  by  this  re^gulation  may  at  any 
time  on  or  before  September  26. 198S, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereta  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failiue  to  request  a  hearing  for  any 
particular  ot^ection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  oa  that 
objectioa  Each  ourabered  objectioa  for 
which  a  faeariag  is  requested  shall 
include  a  detailed  desraiptiQa  and 
analysis  of  the  specific  factual 
informatiiHi  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  indude  such 
a  description  and  analysis  for  any 


particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  tiie  docket  number  foimd 
in  brackets  in  the  beading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  mad  ^>plied  Nutrition,  Part  178  is 
amended  as  follows: 

PART  17t— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  MID  SANITIZERS 

L  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Audiority:  Sees.  201(s),  VS.  72  Stat.  1784- 
1788  as  amended  (21  U.&C.  321(s],  348];  21 
CFR  5.10  and  5.61. 

2.  Section  178.2010  is  amencted  in  the 
table  of  paragrai^  (b)  by  revising 
entries  under  die  heading  "Limitations" 
for  the  enby  Tetrakis  (methylene(3,5- 
di-fert-butyl-4- 

hydroxyhydrocinnamate)]methane  (CAS 
Res.  No.  fl683-19-B)"  to  read  as  follows: 

§178.2010    Antkuddants  and/or  •tabilizers 
f or  potymara. 


(b)  •  *  ' 

V 

Substances 

Limitations 

Tetrakis 

Fof  use  only: 

[mettiyt- 

1.  At  tewete  not  to  exceed  0.5  per- 

ene(3,5- 

cent  by  MWiaht  of  all  polymers 

dh/art- 

used  m  «idmct  additiwas  in  food 

butyM- 

hydroxyhy- 

below. 

dro- 

2.  At  «e»als  not  to  aticaed  0.1  per- 

cinna- 

cent  by  weight  of  pebolBuni  wax 

mate)] 

or  aynOMtic  patarieuni  wax  com- 

methana 

piyii«  witti  S  17B.170(aK5)  d  this 

(CASR6(}. 

chaptar. 

No.  6683- 

3.  At  levels  not  to  exceed  1.0  per- 

1^8). 

cent  by  wei^  of:   (a)  Pressure 

Substances  UmitaSons 

sensitive  adhasives  complying  witti 
S  175.125  of  this  chi«>ter. 

(b)  Can  end  cement  formulations 
complying  with 
f  175.300(bK3Kxxxi)  of  this  chap- 
ter. 

(c)  FetFOteum  alicydic  hydrocaition 
resins  cornplying  with 
}  l75.320(bX3)  of  this  chapter. 
$176.l70(bK2)  of  this  chapter,  or 
liiair  hydrosenatad  products  conv 
plying  with  |176.170<bK2)  of  this 
chapter. 

(d)  Rosin  and  rosin  derivatives  used 
in  accordance  with  Parts  1 75 
through  178  of  this  chaptar. 

(e)  Terpene  resins  coniplying  with 
S  175J00(bK2)(x9  of  this  chepter 
wtien  such  terpene  resins  are 
used  in  accordance  with 
1 1 7a  1 70(b)  of  INs  chapter. 

(f)  Resina  and  polymers  comptying 
with  f  176.180  of  this  chaptar. 

(g)  Ctoaures  wKh  sealing  gaskets 
complying  mUi  {177.1210  of  this 
chapter. 

(h)  Pofyoi^melliyiane  copolymar  as 

provided  in  J  177.2470(b)(1)  of  this 

chapter. 
(j)  PetFOtaun  tiydrocaibon  resin  com- 

plyic^wiSi<178J800. 
(0  Reiaioroad  wax  comptying  with 

S 1783850. 


Dated:  August  18: 1988. 

Richard ).  Rook. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  88-19332  Ffled  8-24-88;  8:45  am] 
BILUNQ  CODE  ttSa^l-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminlsbvtion 

23  CFR  Pail  1309 

[Docket  Na  82-18;  Notica  13] 
RIN  2127-TAC70 

Incentive  Grant  Criteria  for  Alcohol 
Trafftc  Safety  Programa 

agency:  National  Highway  Traffic 
Safety  Administration  PWTSA),  DOT 
action:  Final  rule. 

SUMNMUIV:  Hits  final  rule  revises  the 
agency's  regulation  implementing 
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section  408  of  the  Highway  Safety  Act  of 
1966.  relating  to  the  criteria  States  must 
meet  to  be  eligible  for  alcohol  incentive 
grants.  The  agency  believes  some 
portions  of  the  regulation  are 
unnecessarily  restrictive  in  defining  the 
manner  in  which  a  State  may 
demonstrate  compliance  with  the 
statutory  criteria,  lliis  action  is  intended 
to  increase  flexibility,  for  the  States,  by 
establishing  alternative  methods  of 
demonstrating  compliance  with  the 
section  408  criteria  to  qualify  for  alcohol 
incentive  grant  funds. 
EFFfCnvi  DATE  Hie  amendments  made 
by  this  final  rule  are  effective  en  August 
25. 1988. 

FOR  RNITNBI  MFOmUTION  CONTACT: 
Mr.  George  Rea^e,  Associate 
Administrator  for  Traffic  Safety 
Programs,  NTS-01,  National  Midway 
Traffic  Safiety  Adminntration.  400 
Seventh  Street  SW.«  Washington.  DC 
20690.  {202}  366-1756;  or  Ms.  Heidi  L 
Colemaa  Office  el  Chief  Counsel 
National  Highway  T^afife  Safety 
AdministratioB.  (202)  368-4834. 
WW  — tllTAimwWIIMIIATION.  The  408 
pro^^m  was  enactedia  19i2t  under  23 
U.S.C  408  (Pub.  L  07-^364).  as  a  two-tier 
^ant  pn}gnim,-providiBg  Federal  funds 
(basic  and  sapplemental  grants)  to 
States  that  qvdMy  by  implementing 
certabi  prognms  designed  toraduce  the 
drank  diiviag  problem.  The  amount 
received  as  a  basic  grant  equals  30 
percent  of  the  State's  FY  1983  hi^way 
safety  pant  (section  402)  apportionment 
The  amount  received  as  a  supplemental 
pant  may  not  exceed  20  percent  of  die 
State's  FY  1083  section  402 
apportionment  Section  402 
apportionments  are  made  to  the  State 
under  a  grant  program  established  by 
the  Highway  Safety  Act  of  1966, 23 
U.S.C  402.  to  aid  die  States  in 
conducting  highwsy  safety  programs. 

In  1984.  section  408  was  amended. 
Pub.  L  98-863.  to  expand  the  scope  of 
the  408  program  to  include  programs  to 
combat  drugged  driving  as  well  as  drunk 
driving  and  to  establish  a  third  grant  for 
which  States  may  qualify  (special 
grants)  to  encourage  the  States  to  enact 
tough  minimum  sentencing  stanckrds. 
The  amount  received  as  a  special  grant 
may  not  exceed  5  percent  of  the  State's 
FY  1984  section  402  and  408 
apportionments. 

Under  die  1982  Act  States  could 
receive  section  408  incentive  grants  in 
no  more  than  three  fiscal  years.  (The 
1984  amendment  did  not  a^ect  this 
period.)  Section  203  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987.  Pub.  L 100-17. 
amended  section  408  by  extending  &om 
three  to  five,  the  number  of  fiscal  years 


in  which  a  State  may  receive  section  408 
incentive  grants. 

Section  408  Criteria 

To  be  eligible  for  funding  under 
section  406  of  the  Act,  each  State  must 
meet  certain  requirements.  The  statutory 
criteria  include,  for  basic  grants,  that  the 
State  provide  "for  the  prompt 
suspension,  for  a  period  not  less  than 
ninety  days  in  the  case  of  a  first 
offender  and  not  less  than  one  year  in 
the  case  of  any  repeat  offender  of  the 
driver's  license  of  any  individual  who  a 
law  enforcement  officer  has  probable 
cause  under  State  law  to  believe  has 
committed  an  alcohol-related  traffic 
offense,  and  (i)  to  whom  is  administered 
one  or  more  chemical  tests  to  determine 
whether  the  individual  was  intoxicated 
while  operating  the  motor  vehicle  and 
who  is  determined,  as  a  result  of  such 
tests,  to  be  intoxicated,  or  (ii)  who 
refuses  to  submit  to  such  a  test  as 
proposed  by  the  officer." 

Ilie  State  must  also  provide  that 
Persons  convicted  more  than  once  in 
five  years  receive  a  mandatory  sentence 
of  48  consecutive  hours  imprisonment  or 
10  days  of  community  service;  a  blood 
alcohol  content  (BAC)  of  aiO%  is 
established  as  illegal  per  se  (meaning 
that  it  is  a  violation  of  law  to  operate  a 
motor  vehicle  with  a  BAC  at  that  or  a 
hitler  level):  and  increased  efforts  or 
resources  are  dedicated  to  the 
enforcement  of  alcohol-related  laws  and 
increased  eff(»ls  are  used  to  inform  the 
public  of  this  enforcement 

Under  the  statute,  a  State  is  not 
eligible  for  a  supplement  grant  unless  it 
is  first  eligible  for  a  basic  grant  and  in 
addition  provides  for  some  or  all  of  the 
criteria  estabUshed  by  the  Sea^tary  of 
Transportation.  By  regidation,  a  total  of 
twenty-two  supplemental  criteria  have 
been  promulgated. 

To  oe  eligible  for  a  special  grant 
section  408  of  the  Act  requires  that  a 
State  must  enact  a  statute  which 
provides  for  specific  minimum 
sentencing  requirements  with  regard  to 
both  license  suspensions  and  terms  of 
imprisonment  or  communify  service. 

The  agency  has  promulgated 
r^ulations.  which  are  codified  in  23 
CFR  Part  1309.  to  define  die  statutory 
criteria  and  to  specify  how  States  are  to 
demonstrate  compliance  with  the 
criteria. 

The  section  408  program  has  had  a 
significant  impact  on  the  legislative  and 
operational  progress  in  State  programs, 
liirough  their  efforts  to  qualify  for 
section  408  funding  and  the  activities 
funded  with  alcohol  incentive  grants. 
States  have  made  progress  in  terms  of 
both  program  improvements  and 
reductions  in  the  proportion  of  fatalities 


that  involve  intoxicated  drivers.  No 
State  has  been  able  to  qualify  for 
funding  under  the  section  408  program, 
however,  since  November  1985.  While 
many  States  have  faced  difficulties  in 
qualifying  for  section  408  grants  due  to 
the  stringency  of  the  statutory  criteria, 
others  have  had  difficulties  with  the 
details  of  the  regulatory  requirements 
for  demonstrating  compliance. 

Although  the  agency  is  not  authorized 
to  modify  the  statutory  criteria,  we  can 
consider  amending  certain  requirements 
that  have  been  established  by 
regulation. 

For  this  reason,  on  April  8, 1988,  the 
agency  published  a  Notice  of  Proposed 
Rulemeking  (NPRM)  in  die  Federal 
Register,  proposing  to  increase 
flexibility  for  the  States,  by  establishing 
alternative  methods  of  demonstrating 
compliance  with  the  section  408  criteria 
to  qualify  for  alcohol  incentive  grant 
funds.  The  notice  requested  coinments 
from  die  public  and.  in  particular,  from 
States  diat  are  currenUy  participating  in. 
or  that  beheve  they  may  be  able  to 
become  qualified  for  funding  under,  the 
section  408  program. 

The  agency  received  approximately  50 
comments.  Commenters  included  either 
the  Governor,  the  Governor's  Highway 
Safety  Representative,  the  State 
H^hway  Sofefy  Coordinator,  or  a 
designee  of  these  officials  representing 
20  States.  In  the  remainder  of  this  notice, 
comments  from  any  of  these  officials 
will  be  referred  to  as  the  State's 
comments^  hi  addition  to  these,  we  also 
received  comments  from  a  number  of 
State  agencies,  including  departments  of 
motor  vehicles  and  law  enforcement 
agencies.  We  also  received  comments 
ftom  General  Motors,  the  Department  of 
Interior's  United  States  Park  Police, 
Congressmen  Kyi,  Rhodes  and  Udall  of 
Arizona,  and  several  national 
organizations,  including  the  Insurance 
Institute  for  Highway  Safety,  the 
National  Head  Injury  Foundation,  and 
the  American  Trauma  Society.  NHTSA 
appreciates  the  time  taken  by  these 
commenters  to  provide  their  thoughtful 
suggestions  and  recommendations.  The 
comments  have  been  valuable  and 
instructive  to  the  agency  in  developing 
this  final  rale. 

General  Comments 

In  die  NPRM,  NHTSA  indicated  that 
the  proposed  changes  were  designed  to 
provide  as  much  flexibility  to  the  States 
as  the  statute  permits,  while  maintaining 
the  statutory  criteria  to  ensure  that 
States  that  qualify  under  the  section  408 
program  have  effective  programs  to 
reduce  traffic  safefy  problems  resulting 
bom  persons  driving  while  under  the 
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influence  of  alcohol  or  a  controlled 
substance.  We  stated  that  it  would  be 
particularly  helpful  for  the  agency  to 
receive  comments  &om  States  interested 
in  quatifyii^  for  section  406  funds, 
regardii^  whether  the  changes  being 
proposed  would  in  fact  help  them  to 
qualify.  We  indicated  also  that  we  are 
interested  in  receiving  comments  from 
interested  parties  regarding  whether  it  is 
believed  the  proposed  changes  would 
alter  the  effectiveness  of  States' 
programs  to  reduce  drunk  and  other 
drug  impaired  driving. 

With  regard  to  these  issues,  the 
comments  of  (he  National  Head  Injury 
Foundation  are  representative,  stating 
that,  "[tjhe  proposed  changes  will 
increase  a  state's  flexibility  and 
eligibility  for  408  funds  without  reducing 
the  effectiveness  of  the  programs  or 
altering  the  goal  of  the  original  statutes." 
[Emphasis  in  text]  All  comments 
addressing  these  issues  edioed  this 
sentiment.  Most  importantly,  several 
States,  indudii^  Connecticut.  Illinois, 
New  )ersey.  Oklahoma  and  Texas, 
indicated  that  the  proposed  changes  will 
help  them  to  qualify  for  funding  under 
the  section  408  program.  Others 
remarked  that,  although  they  will  not  yet 
qualify,  the  dianges  will  move  them 
closer  to  meeting  the  statutory  criteria. 
Kansas  said  that  it  would  submit  an 
application  for  section  408  funding  in  the 
near  future.  The  application  has  since 
been  submitted,  and  is  undei^going 
review. 

In  the  remainder  of  this  notice,  we 
will  discuss  the  changes  proposed  in  the 
NHIM,  the  comments  received  by  the 
agency  regarding  the  proposed  changes 
aod  the  revisions  that  NHTSA  has 
dedded  to  loake  to  its  regulation  after 
having  fuUy  considered  the  comments. 

Regulatory  Changes 

(1)  Definition  of  Imprisonment 

In  the  NPRM,  the  agency  proposed  to 
amend  the  definition  of  the  term 
"imprisonment"  to  acknowledge  that,  in 
order  to  overcome  problems  involving 
overcrowded  prisons,  some  States  resort 
to  using  somewhat  unconventional 
quarters,  such  as  community  corrections 
facilities,  converted  hotels  or  other 
buildings,  as  minimum  security  facilities. 
We  stated  that  as  long  as  individuals 
are  in  fact  detained  in  them  for  the 
requisite  period  of  time,  the  agency 
considers  confinement  in  these  quarters 
to  meet  the  definition  of 
"imprisonment."  We  went  further,  to 
state  that  the  agency  does  not  consider 
time  spent  at  work  under  a  work  release 
program,  to  constitute  detention  or 
confinement.  In  other  words,  an 
individual  must  serve  48  cemsecutive 


hours  within  the  confines  of  the  work 
release  center  to  meet  the  requirement 
that  the  State  provide  that  persons 
convicted  of  driving  while  intoxicated 
more  than  once  in  any  five  year  period, 
and  sentenced  to  imprisonment  (rather 
than  community  service),  must  be 
confined  for  a  48  consecutive  hour 
period.  NHTSA  received  no  objections 
to  this  proposed  change,  and  has 
decided  to  revise  the  regulation 
accordingly. 

NHTSA  invited  comments  or.  whether 
"house  arrest",  or  at  home  detention,  by 
electronic  or  other  means  should 
constitute  imprisonment  under  the 
agency's  regulation.  The  State  of  New 
Jersey  indicates  that  it  uses  house  arrest 
programs  only  as  "parole  or  probation 
programs  involving  convicted 
criminals."  It  goes  on  to  recommend 
that,  since  "(ijt  is  not  likely  that 
individuals  who  need  intervention  with 
drinking  problems  will  find  it  at  home 
where  alcohol  is  likely  to  be  available." 
pilot  house  arrest  programs  should  be 
reviewed  before  tiiey  are  accepted 
under  the  section  408  criteria.  All  other 
commenters  who  addressed  this  issue, 
including  seven  States  and  the 
Insurance  Institute  for  Highway  Safety 
(IIHS).  support  the  inclusion  of  house 
arrest  within  the  definition  of 
imprisonment. 

NHTSA  agrees  wiA  New  Jersey  that 
rehabilitation,  or  treatment  programs  for 
drunk  driving  offenders  can  be  effective, 
particularly  when  these  programs  are 
conducted  in  an  in-patient  facility  and 
accompany  traditional  saiutions.  The 
agency's  current  regulation  already 
accepts  these  programs  in  lieu  of  a  jail 
term  by  defining  the  term 
"imprisonment"  to  mean  confinement  in 
either  a  jail,  minimum  seciu'ity  facility, 
or  "in-patient  rehabilitation  or  treatment 
center."  23  CFR  1309.3(c).  This  portion  of 
the  regulation  is  not  being  changed  in 
this  final  rule.  The  agency  strongly 
encourages  States  to  establish  in-patient 
rehabilitation  programs  as  either  an 
alternative  to  a  prison  term  or  an 
additional  element  of  the  State's  alcohol 
countermeasures  program.  Some  States 
have  found  that  these  programs  can 
reduce  recidivism  rates,  and  we  note 
that  their  use  may  relieve  overcrowded 
conditions  in  jail  facilities.  However,  a 
term  of  imprisonment  need  not 
incorporate  a  rehabilitation  program  to 
be  accepted  by  the  agency  under  the 
regulation. 

While  NHTSA  has  an  interest  in  the 
use  of  house  arrest  programs  as  an 
alternative  method  of  imprisonment  we 
agree  with  New  Jersey  that  we  do  not  at 
this  time  have  sufficient  information 
regarding  the  alternative  to  accept  it 


under  our  definition.  The  agency 
believes  it  must  first  consider,  for 
example,  the  effectiveness  of  these 
programs,  the  manner  in  which 
programs  are  conducted  and  the  period 
of  time  States  are  detaining  offenders 
under  house  arrest.  In  the  NPRM, 
NHTSA  requested  particular 
information  regarding  the  manner  in 
which  house  arrest  programs  are 
currently  being  conducted.  These 
questions,  however,  were  not  addressed 
in  the  comments. 

We  note  also  that  under  the  current 
regulation,  a  person  is  required  to  serve 
a  mandatory  sentence  of  only  48 
consecutive  hours  to  meet  the  section 
408  criteria.  The  agency  does  not  believe 
a  house  arrest  for  a  period  of  48 
consecutive  hours  would  serve  as  a 
sufficient  deterrent  to  a  repeat  offender. 
We  encourage  those  States  with 
overcrowded  priaoas  to  use  alternative 
sentences  currently  accepted  under  the 
regulation,  such  as  coofinemeot  in  a 
community  corrections  facility, 
converted  hotel  or  other  building  used 
as  a  minimum  security  facility, 
confinement  in  an  in-patient 
rehabilitation  or  treatment  center,  or  10 
days  of  community  service. 

(2)  Use  of  a  Restricted  Provisional  or 
Conditional  Licbtise 

Under  the  definition  of  the  terms 
"suspension"  or  "revocation"  in  the 
agency's  regulation.  23  CFR  130e.3(f).  a 
first  offender's  90  day  suspension  may 
indude  "a  mtnimnm  of  60  days  of  a 
restricted,  provisional  or  comiitional 
hcense"  as  long  as  the  offender  is 
temporarily  debarfed  of  all  driving 
privileges  for  a  minimum  of  the  first  30 
days.  No  period  of  the  90  day  license 
suspension  for  a  first  refuser,  or  of  the 
one  year  license  suspension  for  repeat 
offenders  or  repeat  refusers  may  be 
subject  to  a  restricted,  provisional  or 
conditional  license. 

The  regulation  limits  the  purposes  for 
which  a  restricted,  provisional  or 
conditional  license  may  be  issmxl  to 
first  offenders.  For  example,  a 
conditional  license  may  be  issued  for 
individuals  to  drive  between  their 
residence  and  place  of  employmrait  but 
may  not  be  issued  for  individuals  to 
drive  between  their  residence  and  place 
of  study.  In  the  NPRM,  the  agency 
proposed  to  eliminate  the  limitation. 

In  response  to  this  proposed  change, 
the  Illinois  Secretary  of  State  suggests 
that  the  conditions  under  which  such  a 
license  may  be  issued  should  be 
modified  to  include  "driving  to  and  from 
medical  care  and  educational  purposes" 
rather  than  eliminated.  He  states  that 
their  elimination  "could  possibly 
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undermine  the  effectiveness  of  the 
Euspension  imposed."  The  State  of 
Kansas  also  requests  that  driving  during 
a  medical  emergency  be  permitted,  and 
states  that,  in  addition,  diiivlng  under 
emergency  situations  and  employment- 
related  driving  should  be  recognized. 

The  agency  recognizes  that  individual 
States  have  different  needs  and 
concerns.  A  review  of  current  State  laws 
reveals  that  there  are  a  niunber  of 
conditions  which  are  recognized  by  the 
States  but  not  by  our  regulation.  If  we 
were  to  attempt  to  name  each  condition 
individually,  the  agency  would  surely 
again  run  the  risk  of  omitting  a  condition 
viewed  as  necessary  and  valid  by  a 
particular  State.  In  our  effort  to  afford 
the  States  with  increased  flexibility,  the 
agency  believes  it  is  appropriate  for 
each  State  to  define  the  conditions 
under  which  an  offender  is  permitted  to 
drive  with  a  restricted  license.  To 
ensure  that  the  availability  of  restricted, 
provisional  or  coQditioDal  licenses  does 
not  undermine  license  suspension 
requirements  in  a  State,  we  will  retain, 
as  proposed,  the  condition  that  these 
licenses  can  be  issued  in  accordance 
with  Statewide  published  guidelines 
developed  by  the  State,  and  in 
exceptional  circumstances  specific  to 
the  offender. 

In  its  comments,  Louisiana  objects  to 
this  requireitient  if  it  calls  for 
publication  of  regulations.  The  State 
suggests  that  suoi  an  action  could  result 
ill  publicity  and  a  surge  of  applications 
frcm  att(»i>eys  and  suspended  drivers 
for  conditional  licenses.  As  we  stated  in 
the  NFRM,  the  regulation  does  not 
require  that  guidelines  need  be 
published  where  the  State  has  a  law, 
regulation  or  binding  policy  directive 
establishing  the  conditions  under  which 
a  restricted,  provisional  or  conditional 
license  may  be  issued.  Likewise,  if  the 
State  has  a  binding  policy  directive  in 
effect,  it  need  not  pass  a  law  or  issue 
regulations. 

New  Yoric  requests  that  the  agency 
permit  States  to  issue  conditional 
licenses  to  first  offenders  and  refiisers 
immediately  where  recipients  must 
undergo  mandatory  screening  for  an 
alcohol  and  drug  problem  and  are 
required  to  participate  in  an  alcohol, 
drug  and  traffic  safety  education 
program  of  at  least  15  hours.  California 
requests  that  States  be  allowed  to  issue 
conditional  licenses  in  some 
circumstances  for  first  offenders  and  for 
repeat  offenders  if  their  license  is 
restricted  for  a  period  of  18  months. 

NHTSA  has  decided  not  to  adopt 
these  recoBMuendations.  While  States 
may  be  able  to  show  some  success 
associated  with  license  suspension 
programs  which  allow  con<fitional 


licenses  immediately  under  certain 
circumstances,  the  agency  views  the 
certainty  of  a  suspension  or  revocation 
of  a  driver's  Ucense,  which  is  not  subject 
to  the  issuance  of  a  conditional  license, 
to  be  among  the  most  effective  means  of 
reducing  the  incidence  of  alcohol  and 
drug  involvement  in  motor  vehicle 
accidents.  For  this  reason,  the  agency's 
regulation  will  continue  to  require  a 
hard  suspension  for  the  first  30  days  of  a 
first  offender's  90  day  suspension,  for 
the  full  90  day  suspension  for  a  first 
refuser,  and  for  the  fiill  one  year 
suspension  for  repeat  offenders  and 
repeat  refusers.  (As  explained  below, 
we  will  permit  States  to  show 
compliance  with  this  requirement 
through  the  use  of  averages.)  We  would 
encourage  States,  however,  to  develop 
screening  and  education  programs  for 
both  offenders  and  refusers.  Such 
programs  have  been  implemented 
successfidly  in  States  which  also  impose 
hard  suspensions. 

Although  comments  were  not 
requested  on  the  issue  in  the  NPRM. 
three  commenters  state  their  views  on 
the  use  of  In- Vehicle  Alcohol  Testing 
Devices  (IVATs),  also  known  as  ignition 
interlock  devices.  Briefly,  these  devices, 
when  installed  in  vehicles,  require  the 
driver  to  pass  either  a  breath  akobol 
measurement  test  or  a  performance  test 
before  he  or  she  may  operate  the 
vehicle.  General  Motors  and  the  Stale  of 
Idaho  both  suggest  that  IVATs  be 
recognized  by  the  agency's  regulation  as 
a  sanction  that  a  State  may  use  in  lieu  of 
a  mandatory  license  suspoision.  Kansas 
recommends  instead  that  the  agency 
permit  States  to  use  IVATs  as  an 
additional  court-ordered  restriction. 
Recently.  NHTSA  submitted  a  report  to 
Confess  entitled.  "Potential  for 
Application  of  Ignition  Interlock  Devices 
to  Prohibit  Operation  of  Motor  Vehicles 
by  Intoxicated  Individuals."  The  agency 
reported: 

Ignition  interlock  technology  based  on 
breath  alcohol  test  devices  for  detecting  and 
preventing  alcohol  Impaired  driving  does 
appear  feasible  at  this  time.  Devices  that 
measure  a  driver's  BAC  level  are  currently 
being  marketed  and  used.  *  *  *  Current 
interest  has  focused  on  applying  this 
technology  to  convicted  DWI  offenders  as  a 
condition  of  probation  or  to  obtain  a 
restricted  driving  privilege.  *  *  *  lliere  is  not 
yet  enough  evidence  available  to  ju^  how 
effective  these  devices  will  be  in  deterring 
alcohol  impaired  driving  and  related  crashes. 
In  the  absence  of  evidence  that  these  devices 
are  effective  it  is  not  appropriate  for  these 
devices  to  be  used  in  IHbu  ofothu  sanctions 
that  have  evidence  of  beneficial  effects  (e.g.. 
license  suspension).  Use  of  this  technology  as 
an  additional  conchtioa  of  probation  or  for 
reinstatement  of  a  restricted  driving  privilege 
does  appear  appropriate  [Emphasis  added] 


Based  on  these  findings,  the  agency 
encourages  States  to  explore  the  use  of 
IVATs  as  an  additional  restriction, 
which  may  accompany,  for  example,  a 
conditional  license  after  the  first  30  days 
of  a  first  offender's  90  day  license 
suspension.  However,  NHTSA  will  not 
accept  the  use  of  an  ignition  interlock 
device  as  a  substitute  for  the  suspension 
requirements  under  the  regulation. 

(3)  Certification  Requirements 

The  agency  proposed  in  the  NPRM  to 
eliminate  two  procedural  barriers  which 
were  estabUshed  by  regulation. 
Specifically,  we  proposed  to  strike  bom 
§  1309.4(a)(2)(i),  the  requirement  that 
States  must  provide  information 
showing  active  implementation  of 
criteria  during  the  four  years  prior  to 
applying  for  a  grant  when  the 
certification  is  based  upon  prior 
adoption  of  a  criterion.  The  agency  also 
proposed  to  delete  the  word  "existing" 
from  S  1309.4(a)(2)(iii),  thereby 
permitting  States  to  maintain  aggregate 
expenditures,  in  accordance  with  the 
statute,  based  not  only  on  existing 
alcohol  traffic  safety  programs,  but  also 
on  iimovative  activities. 

The  agency  also  proposed  to  amend 
i  1309.^)(2}  to  reflect  that  State 
certifications  are  to  be  addressed  simply 
to  NHTSA.  rather  than  tathe  Director, 
Office  of  Alcohol  and  State  Programs. 

We  received  only  supporting 
comments  in  response  to  diese  proposed 
changes.  Therefore,  this  final  rule 
revised  the  regtdation  accordingly. 

(4)  Demonstratins  Compliance  With  the 
Ptompt  Suspension  Requirement 

Section  406  of  the  Act  requires  that,  to 
be  eligible  for  a  basic  grant,  each  State 
must  provide,  among  other  things,  for 
the  prompt  suspension  of  the  driver's 
license  of  any  person  who  commits  an 
alcohol-related  offense,  including  the 
refusal  to  submit  to  a  chemical  test  The 
license  suspension  must  be  for  a  period 
of  not  less  than  90  days  for  firet 
offenders.  First  offenders  include  both 
individuals  who  are  determined  to  be 
intoxicated  while  operating  a  motor 
vehicle  as  a  result  of  a  chemical  test  and 
those  who  refuse  to  submit  to  a 
chemical  test.  The  suspension  must  be 
not  less  than  one  year  for  repeat 
offenses  (including  both  repeat  failures 
and  repeat  refusals).  The  agency's 
regulation  implementing  this 
requirement  provides  in  S  130g.3(f)  that, 
for  first  offenses  (other  than  refusals), 
the  firat  30  of  the  90  days  must  be  a 
"hard"  suspension,  under  which  no 
conditional  license  may  be  made 
available;  for  first  refusals,  all  of  the  90 
days  must  be  a  "hard"  suspension. 


Federal  Reyrter  /  Vol.  53^  No.  165  /  'Riuraday.  August  25.  1988  /  R^dea  and  Regulations        32379 


Subsection  1309.5(a)(2]  of  the  regulation 
provides  that  to  demonstrate 
compliance,  a  State  must  submit  both  a 
copy  of  the  law  or  regulation 
implementing  this  requirement  and  a 
statistically  valid  sample  providing 
certain  necessary  data. 

The  agency  proposed,  in  the  NPRM,  to 
'  adopt  a  new  format  for  demonstrating 
compliance  with  this  criterion,  which 
would  allow  each  State  to  choose 
whether  to  base  its  application  on  either 
the  text  of  a  complying  law,  regulation 
or  binding  policy  directive,  or  data 
demonstrating  that  the  State  in  fact 
complies  with  the  prompt  suspension 
criterion.  The  amount  of  information 
would  also  depend  upon  whether  the 
State  is  applying  for  first  or  subsequent 
year  funding. 

The  format  was  described  in  detail  in 
the  NPRM.  Those  interested  in 
reviewing  this  more  detailed  description 
should  consult  that  notice  (53  FR  11679, 
11681).  The  agency  has  decided  to  adopt 
the  new  format,  as  proposed.  The 
agency  will  consider  a  State  to  be  a 
"Law"  State,  for  purposes  of  complying 
with  the  prompt  suspension 
requirement  if  the  terms  of  the  State's 
statutes,  regulations,  or  binding  policy 
directives,  on  their  face,  meet  each 
element  of  the  prompt  suspension 
criterion.  Other  States  will  be 
considered  to  be  "Data"  States. 

Louisiana  states,  in  its  comments,  that 
f  if  a  State  has  a  complying  law,  it  should 
'  not  be  required  to  also  issue  a  binding 
pohcy  directive.  The  agency  agrees.  It 
did  not  mean  to  give  this  impression  in 
the  NPRM.  Our  regulation  requires  that 
the  State  have  either  a  law,  regulation 
or  a  binding  policy  directive  that 
complies  on  its  face.  If  a  State  has  a 
binding  policy  directive  that  complies 
with  the  criteria,  it  need  not  also  have  a 
law  or  regulation.  Similarly,  if  a  State 
has  a  complying  law  or  regulation,  it 
need  not  also  issue  a  binding  policy 
directive  to  comply. 

One  commenter  argues  that  the 
agency  should  accept  as  a  law  a 
measure  that  has  been  accepted  in  one 
house  of  a  State  legislature.  However, 
such  a  measure  would  not  be  binding  in 
the  State,  and  clearly  does  not  conform 
to  the  plain  meaning  of  the  term  "law.' 
In  addition,  it  would  not  meet  the 
statutory  requirement  that  the  States 
"provide  for"  each  of  the  section  408 
criteria. 

In  response  to  a  request  from  Illinois. 
we  wish  to  clarify  that  a  State  can  be  a 
Law  State  for  purposes  of  the  prompt 
suspension  requirement  and  a  Data 
State  for  purposes  of  the  mandatory 
sentencing  requirement,  or  vice  versa. 
(See.  infra,  for  a  further  discussion  on 


demonstrating  compliance  with  that 
criterion.) 

.A  Law  State  will  not  be  required  to 
submit  4i8ta  to  comply  with  the  prompt 
suspmaioR  requirement  in  the  hrst  year 
it  receives  a  basic  grant  only  its  law, 
regulation  or  binding  policy  directive.  It 
will  be  required  to  submit  both  data  and 
its  law,  regulation  or  binding  policy 
directive  to  «hQw  continued  compliance 
in  subsequent  years.  A  Data  State  will 
be  required  to  submit  both  data  and  its 
law,  regulation  or  binding  policy 
directive  to  show  compliance  with  the 
prompt  suspension  requirement  in  the 
first  and  in  subsequent  years. 

A  number  of  respondents  commend 
the  agency  for  proposing,  in  this  and  in 
other  sections  of  the  regulation,  to 
reduce  the  amount  of  data  required. 
Others  suggest  that  we  have  not  gone 
far  enough.  Mississippi,  for  example, 
expresses  its  opinion  that  data  should 
not  be  required  of  Law  States  with 
administrative  suspension  requirements 
for  more  than  two  years.  Illinois  asserts 
that  no  State  should  be  required  to 
submit  data  to  provide  that  it  complies 
with  an  element  of  the  prompt 
suspension  requirement  that  can  be 
supported  by  the  State's  law,  regulation 
or  binding  policy  directive. 

NHTSA  has  decided  not  to  adopt 
either  of  these  recommendations.  Under 
the  prompt  suspension  criterion.  States 
must  demonstrate  that  licenses  are 
suspended  "promptly"  and  they  must 
submit  data  regarding  the  length  of 
license  suspension  terms.  The  agency 
believes  the  information  required  under 
this  criterion  should  not  be  difHcult  for 
States  to  collect  since  it  should  be 
available  from  the  licensing  agency  in 
each  State.  More  importantly,  we 
believe  collection  of  this  information  is 
essential  for  States,  so  they  can  ensure 
that  the  elements  of  the  prompt 
suspension  criterion  continue  to  be  met. 
We  have  observed  that  both  the  length 
of  suspension  and  promptness 
requirements  often  prove  difOcult  for 
States  to  maintain,  even  when  they  are 
established  by  State  law.  The 
availability  of  this  data  should  alert 
both  the  States  and  the  agency  to  any 
compliance  problems  before  they 
become  irreversible.  This  data  is 
particularly  important,  as  New  Jersey 
suggests,  now  that  the  agency  is 
permitting  States  to  demonstrate, 
compliance  through  the  use  of  averages. 
(See  discussion  below.) 

Illinois  recommends  that 
§  130g.5(a](3)(i)  be  further  amended  to 
clearly  provide  that  States  must 
demonstrate  compliance  with  each 
license  suspension  term  separately.  It 
was  indeed  the  intent  of  the  agency  to 
require  that  States  provide  data  on  each 
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of  the  following  terms:  30-day  hard 
suspension  and  60-day  suspension  with 
a  conditional  Hcense  (or  90-day  hard 
suspension)  for  first  offenders;  90-day 
hard  suspension  for  first  refusers;  one- 
year  hard  suspension  for  repeat 
offenders  and  one-year  hard  suspension 
for  repeat  refusers.  Paragraphs  1309.5 
(a)(2)(ii)  and  (a){3Ki)  of  the  regulation 
are  amended  to  clarify  this  requirement. 

Paragraph  1309.5(a)(3)(i)  is  also 
amended  to  clarify  that  a  Data  State 
must  submit  a  copy  of  its  law.  regulation 
or  binding  policy  directive  as  well  as 
data  to  demonstrate  compliance  with 
this  criterion.  This  requirement  was 
inadvertantly  omitted  from  the 
amendatory  language  in  the  NPRM.  The 
agency  has  a  need  to  review  a  State's 
law  to  understand  its  alcohol 
countermeasures  program  and  to 
interpret  the  data  that  is  provided.  The 
submission  of  this  information  (which 
States  provide  under  the  current 
regulation]  should  not  impose  any 
burden  on  the  States.  This  amendment 
should  not  be  viewed  as  a  requirement 
that  the  law  of  a  Data  State  must 
provide  for  each  element  of  the  prompt 
suspension  requirement.  This  is  required 
only  for  States  that  qualify  as  Law 
States  under  the  regulation. 

The  agency  did  not  propose  in  the 
NPRM  to  change  the  defmition  of  the 
term  "prompt"  for  basic  grants.  To 
demonstrate  compliance  with  the 
promptness  requirement,  the  regulation 
provides  that  a  State  must  show  that  the 
average  time  from  arrest  to  suspension 
cannot  exceed  45  days,  or  the  average 
time  from  arrest  to  suspension  cannot 
exceed  90  days  and  the  State  must 
submit  a  plan  showing  how  it  intends  to 
achieve  a  45  day  average. 

New  York  proposes  that  the  45  and  90 
day  periods  should  be  changed  to  90  and 
180  days,  respectively.  The  Insurance 
Institute  for  Highway  Safety  (IIHS) 
proposes  that  the  periods  of  time  should 
be  made  progressively  shorter  to 
encourage  States  to  pass  administrative 
suspension  statutes.  The  agency  has 
decided  not  to  adopt  either  of  these 
proposals.  We  believe  that  the  90  and 
180  day  periods  proposed  by  the  State  of 
New  York  are  unreasonably  long  for 
deterrence  purposes.  With  regard  to  the 
change  proposed  by  IIHS.  the  agency 
believes  it  would  serve  as  an 
unnecessary  burden,  which  is  exactly 
what  the  agency  is  attempting.to  remove 
in  this  rulemaking  action. 

The  promptness  requirement  has 
proved  to  be  a  difficult  element  for 
many  States  to  meet,  and  we  do  not 
wish  to  impose  unreasonable  regulatory 
TPquirements  under  the  section  408 
program.  The  agency  agrees  that  States 
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should  be  encouraged  to  improve  their 
alcohol  countenseasures  programs; 
however,  improvement  is  already 
required  under  the  regulation.  Moreover. 
dilTerent  States  are  capable  of 
improving  their  programs  in  different 
ways.  IIHS  urges  that  its  proposal  is 
designed  to  encourage  States  to  enact 
administrative  suspension  statutes.  The 
agency  encourages  States  to  pass 
administrative  suspension  statutes, 
recognizing  that  these  laws  have  been 
effective  in  States  that  have  enacted 
them.  However,  we  also  realize  that 
enactment  of  a  new  statutory  scheme 
can  require  a  substantal  effort  on  the 
part  of  the  State.  Some  States  may  be 
able  to  achieve  considerable  results 
using  other  methods  that  would  not 
require  legislative  change,  and  we  do 
not  wish  to  discourage  innovation.  We 
beheve  it  could  be  detrimental  to  the 
overall  alcohol  countermeasures 
programs  in  the  States  if  we  were  to 
dictate  that  this  one  aspect  of  their 
programs  must  be  improved  at  the 
expense  of  all  others.  As  NHTSA 
asserted  m  its  June  29. 1986  statement 
before  the  Sabcommittee  on  Water 
Resources.  Transportaticm  and 
Infrastructure  of  Uie  Senate  Conmuttee 
on  Environment  and  Public  Works 
regardiog  S.  2367.  a  bill  which  was  also 
designed  to  encourage  States  to  enact 
administrative  suspension  statutes,  it  is 
our  view  that  a  revocation  or  suspension 
within  45  days  of  arrest,  along  with 
other  section  408  requirements,  creates 
the  desired  deterrent  effect. 

In  the  NPRM.  the  agency  proposed  to 
increase  flexibiUty  by  permitting  States 
to  show  compliance  with  the  prompt 
suspension  requirement  through  the  use 
of  averages.  (The  element  of  this  prompt 
suspension  requirement  that  we  are 
referring  to  here  is  the  length  of  time  for 
which  a  license  is  suspended.)  The 
regulation  aheady  permits  States  to  use 
averages  to  show  compliance  with  the 
promptness  requirement.  i.e.,  the 
requirement  that  States  must  show  that 
the  suspension  period  begins  prompdy. 
In  particular,  we  proposed  to  accept 
from  Law  States  "data  showing  that  the 
State  meets  an  average  of  (the  bcense 
suspension]  terms,  or  a  plan  to  achieve 
these  averages."  For  Data  States, 
NHTSA  proposed  to  accept  "data 
showing  that  the  State  meets  an  average 
of  the  terms.  A  Data  State  would  not 
have  the  option  of  submitting  a  plan 
showing  how  it  intends  to  achieve  these 
averages."  (For  a  more  detailed 
explanation  of  this  proposal,  readers 
should  consult  the  NPRM.  53  FR 11679, 
11682.] 

With  the  exception  of  the  Insurance 
Institute  fw  Highway  Safety,  all 


conunenters  addressing  the  issue 
support  this  aspect  of  ^e  proposal. 
Some,  in  tact,  find  it  to  be  the  most 
important.  IIHS,  on  the  other  hand, 
asserts  in  its  comments  that  NHTSA 
does  not  have  discretion  to  accept 
averages.  Section  408  of  the  Highway 
Safety  Act  requires  that  each  State  must 
provide  "for  the  prompt  suspension,  for 
a  period  not  less  than  ninety  days  in  the 
case  of  a  firat  offender  and  not  less  than 
one  year  in  the  case  of  any  repeat 
offender  *  *  *."  [Emphasis  added.] 
IIHS  argues  that,  based  on  this  language, 
NHTSA  does  not  have  discretion  to 
"permit  a  state  to  impose  *  *  • 
suspensions  that  are  less  than  the 
required  minimum  of  90  days  or  one 
year." 

The  agency  does  not  agree  with  the 
position  of  die  Insurance  Institute  on 
this  issue.  If  NHTSA  were  to  interpret 
the  statutory  language  to  require  that 
States  must  show  that  each  and  every 
offender  completes  the  time  periods  for 
suspensions  established  in  the  law,  then 
it  is  very  likdy  that  few,  if  any  States 
would  comply  with  the  stabitory 
criteria.  This  was  clearly  not  intended 
by  Congress.  While  we  expect  that  the 
vast  majority  of  offenders  will  lose  their 
license  for  the  requiaite  period  of  time, 
this  rule  is  intended  to  provide 
flexibiUty  by  not  penalizing  otherwise 
complying  States  merely  because  some 
offenders  receive  shorter  license 
suspension  terms  in  special  cases,  while 
others  receive  longer  terms  than 
mandated  by  the  Federal  law.  Moreover, 
the  agency  believes  that  Congress  did 
afford  NHTSA  with  flexibihty  in  this 
section  of  the  statute. 

While  we  recognize  that  the  Act  does 
establish  minimiim  suspension  periods, 
we  note  that  it  does  not  specify  how 
States  must  demonstrate  compUance 
with  these  periods.  In  addition. 
Congress  did  not  include  in  the  prompt 
suspension  requirement  of  406.  the  types 
of  restrictions  it  imposed  for  the 
sentencing  criterion.  The  statute 
requires  that  each  State  must  provide 
"for  a  mandatory  sentence  which  shall 
not  be  subfect  to  suspension  or 
probation."  (Emphasis  added.)  Due  to 
the  use  of  this  more  restrictive  language 
relating  to  sentencing,  the  agency  did 
not  consider  permitting  States  to  use 
averages  to  demonstrate  compliance 
with  this  criterion. 

Finally,  by  permitting  the  States  to 
demonstrate  that  their  suspension  terms 
comply  with  the  statute  through  the  use 
of  averages,  we  are  raaldng  this  section 
of  the  regalation  more  uniform.  As 
indicated  above,  dieoovrent  regulation 
already  permits  States  to  use  averages 
to  demonstrate  compliance  with  the 


promptness  requirement.  Although  the 
statute  does  not  define  the  term  prompt, 
the  legislative  history  discusses  both 
elements  of  the  prompt  suspension 
requirement  as  ff  they  are  to  be  treated 
alike.  It  provides: 

Th«  key  it  that,  «vithin  a  matter  of  days 
after  a  drunk  driver  has  been  apprehended, 
his  license  has  been  luapended  for  at  least  90 
days  for  the  first  incident  and  1  year  for  the 
second  *  *  *.  Too  often,  months  and  months 
are  allowed  to  past  *  *  * 

For  these  reasons,  the  agency  will 
adopt  its  proposal  and  permit  States  to 
demonstrate  compliance  with  the 
prompt  suspension  requirement  of  408 
through  the  use  of  averages.  However, 
as  we  stated  m  the  NPRM.  since  the 
agency  is  providing  increased  flexibility 
by  permitting  States  to  show  compliance 
through  averages,  we  will  accept 
absolutely  no  deviations  fiom  States 
that  qual^  based  on  data.  For  example, 
to  demonstrate  compliance  with  the  90 
day  hard  hcense  suspension  term  for 
first  refusers,  a  State  sutmiitting  data 
which  shows  a  89  day  average  would 
not  be  eligible  for  funding. 

As  the  agency  explained  in  die  NPRM. 
the  average  license  suspension  terms 
must  include  only  the  period  of  time 
actually  ordered  by  the  State.  Plus,  the 
data  must  inchide  license  suspension 
terms  only  to  the  extent  they  are 
actually  completed.  Illinois'  Secretary  of 
State  asserts  diat  suspension  terms 
should  not  be  limited  in  this  way.  He 
urges  the  agency  to  allow  States  to 
indude  the  time  the  individual  was 
actually  off  the  road  rather  than  the 
minimum  period  of  the  suspension. 
There  may  be  circumstances,  such  as 
when  a  court  or  licensing  agency 
extends  a  suspension  term,  which  would 
justify  including  a  period  of  time  longer 
that  die  term  originally  ordered  by  the 
State.  However,  terms  must  still  be 
limited  to  the  periods  of  time  actually 
ordered.  Otherwise,  cases  may  be 
considered  that  would  skew  the  data. 
For  example,  an  individual  whose 
license  is  suspended  or  revoked  and 
moves  hrom  the  State  and  obtains  a 
drivers  license  elsewhere  may  be 
included  in  the  sample  for  an  indefinite 
period  of  time.  The  Secretary  of  State  is 
correct  when  he  asserts  that  revocations 
should  be  used  in  the  calculation  of 
license  suspension  terms.  The  agency 
does  not  distinguish  between 
suspensions  and  revocations  under  the 
section  408  program.  See.  S  1309.3(f).  Of 
course,  the  limitations  dted  above 
would  continue  to  apply. 

Amendments  are  made  to 
S§  1309.3(d),  1300.3(Q  and  1309.S(a)  to 
incorporate  the  changes  described 
above. 
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(5)  Demonstrating  Compliance  with  the 
Mandatory  Sentence  Requirement 

Section  408  of  the  Act  requires  that,  to 
be  eligible  for  a  basic  grant,  each  State 
must  provide,  among  other  things,  for  a 
mandatory  sentence,  which  shall  not  be 
subject  to  suspension  or  probation,  of 
any  person  convicted  of  driving  while 
intoxicated  more  than  once  in  any  Hve- 
year  period.  The  mandatory  sentence 
must  consist  of  either  imprisonment  for 
not  less  than  48  consecutive  hours  or  not 
less  than  ten  days  of  community  service. 
The  agency's  regulation  implementing 
this  requirement  provides  in 
§  1309.5(b)(2)  that,  to  demonstrate 
compliance,  a  State  must  submit  both  a 
copy  of  the  law  implementing  this 
requirement  and  a  statistically  valid 
sample  providing  certain  necessary 
data. 

The  agency  proposed  to  adopt  an 
approach  for  demonstrating  compliance 
with  this  criterion,  similar  to  the  one 
described  above  with  regard  to  the 
prompt  suspension  criterion.  We 
received  no  objections  to  this  proposed 
approach,  and  have  therefore  decided  to 
adopt  the  proposal,  as  it  was  described 
in  the  NPRM  (For  a  more  detailed 
discussion  of  the  proposal,  readers 
should  consult  the  notice,  53  FR 11679, 
11682.) 

To  summarize  these  changes,  each 
State  may  choose  wheth^*  to  base  its 
application  on  either  the  text  of  a 
complying  law,  regulation  or  binding 
policy  difiective  alone  or  a  combination 
of  the  State's  law  and  data 
demonstrating  that  the  State  in  fact 
complies  with  certain  aspects  of  the 
mandatory  sentence  criterion.  However, 
the  agency  will  not  permit  States  to 
demonstrate  compliance  with  this 
criterion  by  means  of  overall  averages. 
,  NHTSA  will  consider  a  State  to  be  a 
"Law"  State  under  this  criterion  if  the 
terms  of  the  State's  statutes,  regulations, 
or  binding  policy  directives,  on  their 
face,  meet  each  element  of  the 
mandatory  sentence  criterion.  Other 
States  will  be  considered  to  be  "Data" 
States  under  this  criterion  if  the  State 
has  a  law,  regulation  or  binding  policy 
directive  which  meets  each  element  of 
the  mandatory  sentence  criterion,  with 
one  exception:  It  need  not  provide 
specifically  that  the  48  hour  term  of 
imprisonment  must  be  served 
consecutively.  (As  stated  in  the  previous 
section  of  thijs  final  rule,  a  State  can  be  a 
Law  State  for  purposes  of  the  prompt 
suspension  requirement  and  a  Data 
State  for  purposes  of  the  mandatory 
fei^tencing  requirements,  or  vice  versa.) 

To  comply  with  this  criterion  both  in 
^.i^  first  j^nd  in  subsequent  years  it 
jieceives  a  basic  grant,  a  "Law"  States 


will  not  be  required  to  submit  data,  only 
its  law,  regulation  or  binding  policy 
directive.  In  both  the  first  and 
subsequent  years,  a  "Data"  State  will  be 
required  to  submit  its  law,  regulation  or 
binding  policy  directive,  plus  data 
demonstrating  substantial  compliance 
with  the  consecutiveness  requirement. 

A  number  of  respondents,  all 
representing  the  State  of  Arizona,  noted 
that  Arizona  has  had  difficulty  re- 
qualifying  for  section  408  funds  under 
the  mandatory  sentencing  requirement. 
The  State's  law  provides  for  a  60-day 
mandatory  sentence,  but  does  not 
require  that  48  hours  of  that  sentence  be 
served  consecutively.  Each  of  these 
respondents  supports  modification  to 
the  statutory  requirements  to  address 
this  problem,  and  some  ask  the  agency 
to  use  this  rulemaking  action  to 
recommend  consideration  of  statutory 
changes.  The  agency  cannot  modify  die 
statute  in  this  rulemaking  action;  nor  is 
this  rule  the  appropriate  document  in 
which  to  recommend  statutory  changes. 
However,  we  will  retain  these  comments 
and  carefully  consider  them  when 
amendments  to  section  408  of  the 
Highway  Safety  Act  are  being 
contemplated.  (We  will  do  the  same 
with  the  comments  of  the  Governor's 
Representative  for  the  Commonwealth 
of  Vii:ginia,  who  also  requests  that 
NHTSA  support  certain  statutory 
changes  to  the  section  408  criteria.) 

(6J  Promptness  Requirement  for 
Supplemental  Grants 

NHTSA  proposed,  in  the  NPRM,  to 
amend  its  regulation  to  make  the 
promptness  requirement  for 
supplemental  grants  consistent  with  the 
promptness  requirement  for  basic 
grants.  Oklahoma  and  New  Jersey 
concur  with  this  change.  No  one 
objected.  This  final  rule  amends  the 
regulation  accordingly. 

The  State  of  Washington  urges 
NHTSA  to  allow  States  that  qualify  for 
basic  grants  to  automatically  be  eligible 
for  a  supplemental  grant.  NHTSA  does 
not  have  authority  to  make  this  change. 
Rather  than  establishing  criteria  for  a 
50%  alcohol  incentive  grant,  the  statute 
defines  certain  criteria  for  a  30%  basic 
grant  plus  additi(mal  criteria  for  a 
supi^emental  grant  of  up  to  20%.  This 
suggestion  therefore  will  not  be  adopted. 

In  a  final  rule  published  In  the  Federal 
Register  on  May  18, 1986  (53  FR  17692), 
NHTSA  revised  portions  of  the  agency's 
regulation  implementing  section  408, 
relating  to  supplemental  alcohol 
incentive  grants,  to  reflect  the  statutory 
extension  from  three  to  five,  the  number 
of  fiscal  years  in  which  a  State  may 
receive  alcohol  Incentive  grants.  We 
identified,  in  the  preamble  to  the  final 


rule,  the  qualifications  for  States  to 
receive  alcohol  incentive  grants  in  a 
fourth  and  fifth  fiscal  year.  We  indicated 
that  States  would  not  have  to  adopt  any 
additional  supplemental  criteria  (but 
must  maintain  at  least  the  same  number 
as  the  year  before),  and  must 
demonstrate  improved  performance  in 
its  overall  alcohol  countermeasures 
program.  In  order  to  ensure  that  there  is 
no  confusion  in  the  regulatory  language, 
the  agency  is  amending  §  1309.6(e)  to 
clarify  these  requirements. 

Miscellaneous  Comments  and 
Amendments 

The  agency  also  proposed  two 
miscellaneous  amendments  to  correct 
typographical  errors  which  currently 
appear  in  the  regulation.  These 
proposed  changes  were  not  challenged 
and  will,  therefore,  be  adopted. 

Additional  recommendations  were 
submitted  in  the  comments,  regarding 
issues  that  were  not  addressed  in  the 
NPRM.  Each  of  these  recommendations 
will  be  addressed  in  this  section  of  the 
final  rule. 

Louisiana  found  our  proposal  difficult 
to  understand,  and  requested  that  the 
final  rule  be  more  concise.  The  State 
does  not  specify,  however,  which 
sections  it  believes  should  be 
abbreviated,  or  whether  the  State  is 
referring  to  the  regulation  itself  or  the 
preamble  to  the  NPRM.  The  agency  has 
avoided  repeating,  in  the  preamble  to 
this  final  rule,  many  of  the  details  of  the 
revisions  that  were  described  in  the 
NPRM.  It  is  our  hope  that  Louisiana  will 
find  this  preamble  clearer.  We  believe 
the  regulation  was  clear  as  originally 
drafted. 

The  State  of  Kansas  urges  that  model 
legislation  would  be  helpful  to  States 
that  wish  to  qualify  for  section  408 
funds.  While  NHTSA  has  often  prepared 
model  legislation  in  other  areas,  it  does 
not  believe  that  the  amendments  to 
State  laws  contemplated  by  section  408 
lend  themselves  to  a  single  model  law. 
State  laws  differ  greatly  in  their 
treatment  of  drunk  driving,  and  vary 
widely  in  the  way  they  are  organized. 
Thus,  a  model  law  that  recommends 
appropriate  amendments  for  one  State's 
laws  would  likely  not  be  appropriate  in 
another  State.  Also,  NHTSA  does  not 
wish  to  limit  State  flexibility,  even  by 
implication,  by  appearing  to  prefer  one 
type  of  legislation  over  another.  If  States 
wish  to  use  a  model  for  dnmk  driving 
legislation,  we  suggest  that  they  consult 
the  Uniform  Vehicle  Code  or  the  laws  of 
a  State  that  has  already  qualified  for 
section  40&  funding.  In  addition,  States 
should  not  hesitate  to  contact  NHTSA 
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for  specific  assistance  in  reviewing 
proposed  State  legislation 

Michigan  requests  a  statistically 
sound  analysis  of  the  benefits  of  the 
indi\-idual  section  408  criteria,  in  order 
that  such  information  can  be  presented 
to  its  legislature.  NHTSA  is  conducting 
an  analysis  of  the  effectiveness  of  the 
section  408  program.  The  study  is 
nearing  completion.  The  agency  intends 
to  forward  copies  of  the  study  to  the 
States  once  it  has  been  completed.  In 
addition,  a  number  of  studies  already 
exist  which  address  the  effectiveness  of 
particular  coimtermeasures.  Any  State 
that  has  an  inunediate  need  for 
information,  or  needs  help  locating 
studies,  is  invited  to  contact  NHTSA's 
Ofrice  of  Alcohol  and  State  Programs  for 
assistance. 

The  United  States  Park  PoUce  suggest 
several  technical  amendments, 
specifically  that:  (1)  The  definition  of 
"prompt"  in  §5 1309.3(d)  and 
1309.5(a)(2)(ii)  should  be  determined 
based  on  the  period  of  time  from  arrest 
to  the  first  judicial  appearance,  rather 
than  to  suspension;  (2)  in  S  1309(f)  (1) 
and  (3),  the  term  "conviction"  should  be 
used  instead  of  "offense"  to  ensure  that 
individuals  later  found  not  guilty  of 
alcohol-related  offenses  are  not  still 
required  to  lose  their  driving  privileges; 

(3)  in  S  1309.3(f)  (2)  and  (3),  the  term 
"chemical  test"  should  be  expanded  to 
include  "other  quantitative  tests";  and 

(4)  NHTSA  should  clarify  whether  the 
term  "fiscal  year"  in  §  1309.5(a)(2)(i) 
refers  to  the  Federal  or  the  State  fiscal 
year. 

NHTSA  is  unable  to  adopt  the  Park 
Police's  first  two  reconunendations  due 
to  statutory  requirements.  Section  408  of 
the  Highway  Safety  Act  requires  an 
eligible  State  to  provide  for  a  "prompt 
suspension."  A  prompt  judical 
appearance,  or  notice  of  intent  to 
suspend,  as  suggested  by  the  Park 
Police,  will  not  sufBce  under  the  statute. 
While  other  statutory  criteria  for  basic 
and  special  grants  specifically  pertain  to 
persons  who  have  been  "convicted"  of 
alcohol-related  offenses,  the  prompt 
suspension  criterion  pertains  to  a  "first 
offender"  and  any  "repeat  offender." 
The  agency  agrees  with  the  commenter, 
and  has  found  on  previous  occasions, 
that  the  statute  permits  a  State  to 
reinstate  driving  privileges  to  a  person 
charged  with  an  alcohol-related  offense, 
who  is  later  found  not  guilty.  However, 
we  are  unable  to  replace  the  word 
"offen8es"with  "convictions".  Such  a 
change  would  be  interpreted  to  require  a 
license  suspension  only  after  a  person 
was  convicted,  and  the  authors  of  the 
Act  specifically  contemplated  that  a 
driver's  license  would  be  suspended 


before  that  time.  See.  Cong.  Rec.  S 
S13198,  October  1, 1982. 

Prior  to  the  issuance  of  the  NPRM,  Mr. 
Peter  B.  Higgins,  Assistant  Attorney 
General  of  the  State  of  Oregon,  wrote  to 
the  agmcy  in  connection  with  Oregon's 
application  for  section  408  funding.  In 
this  letter,  which  has  been  placed  in  the 
public  docket  for  this  rulemaking,  he 
points  out  that  the  agency's  regulation 
currently  defines  the  term  "repeat 
offender"  as  "any  person  convicted  oi 
an  alcohol-related  traffic  offense  more 
than  once  in  five  years."  [Emphasis 
added.]  For  the  reason  cited  above,  the 
agency  believes  that  defining  this  term 
as  a  fiinction  of  convictions  is  not 
consistent  with  the  statutory  scheme  or 
the  legislative  history  of  the  section  408 
program  and,  in  fact,  the  agency  has 
been  interpreting  the  term  without 
regard  to  convictions.  The  Advanced 
Notice  of  Proposed  Rulemaking 
(ANPRM),  which  first  proposed  the 
definition  for  "repeat  offender."  noted 
that  the  definition  "appears  most 
consistent  with  Congress'  directive 
*  *  *  that  such  persons  [those  who  have 
been  convicted  more  than  once  in  five 
years]  be  treated  as  repeat  offenders  for 
sentencing  purposes."  47  PR  51152.  51153 
[emphasis  added].  Neither  the  ANPRM 
nor  subsequent  notices  indicate  an 
intent  to  define  a  "repeat  offender"  with 
reference  to  convictions  for  suspension 
purposes.  Since  the  term  "repeat 
offender"  is  used  only  in  the  prompt 
suspension  criterion  of  the  regulation, 
and  not  in  the  regulation's  sentencing 
criterion,  NHTSA  has  amended  the 
definition  of  this  term  to  delete 
references  to  conviction  in  order  to  more 
accurately  reflect  Congressional  intent 
and  to  conform  with  our  interpretations. 

The  term  "chemical  test"  also  comes 
from  section  408  of  the  Highway  Safety 
Act.  The  U.S.  Park  Police  suggests 
expanding  this  term  to  include  other 
quantitative  tests,  to  allow  for  future 
technological  advances  in  testing  for 
alcohol/drug-related  offenses.  We 
believe  the  respondent  is  referring  to  the 
recent  increased  used  of  breath  testing 
instruments  which  use  a  technique 
known  as  infrared  light  absorption,  and 
challenges  to  their  use  in  State  courts.  In 
a  recent  decision  in  the  State  of  Florida, 
a  court  found  that  use  of  the  term 
"chemical  test"  in  its  statute  does  not 
precludp  the  State  from  using  evidence 
of  "nonreaction  physical  tests  regarded 
as  equally  rehable  by  experts  in  the 
scientific  field.  We  think  the  phrase 
'chemical  analysis'  is  commonly  used  to 
include  tests  which  identify  chemical 
compounds  by  their  physical 
properties."  Curry  v.  State,  522  So.2d 
887,  889  (FIa.App.2  Dist.1968).  See  also, 


Com.  V.  Smythe.  5502  N.E.2d  162 
(Ma8S.App.Ct.  1987):  State  v.  Nichols, 
718  P.2d  1281  (Idaho  App.  1986).  NHTSA 
agrees  with  the  court  The  key  is  not 
whether  the  test  emfrfoys  chemical 
reactions,  but  rather  whether  a  test  used 
to  identify  chemical  compounds  is 
regarded  as  reliable.  We  consider  any 
instrument  that  conforms  to  the  agency's 
Model  Specifications  for  Evidential 
Breath  Testing  Devices  (EBTs),  and  is 
included  on  the  agency's  Conforming 
Products  List  (CPL).  to  be  a  "chemical 
test." 

In  response  to  the  final  comment  of 
the  U.S.  Park  Police,  we  wish  to  clarify 
that,  wherever  the  term  "fiscal  year" 
appears,  the  Federal  fiscal  year  applies. 

Effective  Date 

The  amendments  made  by  this  final 
rule  are  designed  to  increase  fiexibility 
for  the  States,  and  to  help  them  qualify 
for  section  406  funding.  In  order  to  assist 
States  to  qualify  for  alcohol  incentive 
grants  before  the  end  of  the  fiscal  year, 
these  amendments  are  effective 
immediately  upon  publication  in  the 
Federal  Register. 

Federalism  Assessment 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  it  has  been 
determined  that  it  has  no  federalism 
implication  that  warrants  the 
preparation  of  a  federalism  assessment. 

Economic  and  Other  Effects 

NHTSA  has  analyzed  the  effect  of  this 
action  and  has  determined  that  it  is  not 
"major"  within  the  meaning  of  Executive 
Order  12291  or  "significant"  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  State  participation  in  the 
408  program  is  voluntary.  In  addition, 
the  agency  has  determined  that  this  rule 
will  not  have  an  annual  impact  of  $100 
million  on  the  economy,  and  will  not 
involve  either  a  substantial  effect  on 
State  and  local  governments  or  a 
substantial  change  in  policy.  The  agency 
is  simply  providing  for  alternative 
methods  of  demonstrating  compliance 
with  the  statutory  criteria  for  obtaining 
section  408  funds.  Accordingly,  neither  a 
Regulatory  Impact  Analysis  nor  a 
Regulatory  Evaluation  is  required. 

When  the  agency  first  promulgated 
the  initial  regulations  to  implement  the 
section  406  program  on  February  7, 1983 
(48  FR  5545),  it  determined  that  the 
rulemaking  should  be  classified  as 
significant  under  the  Departmenfa 
regulatory  policies  and  procedures  since 
we  were  initiating,  at  that  time,  a  new 
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regulatory  program.  A  regulatory 
evaluation  was  prepared  and  placed  in 
the  public  docket  (Docket  No.  82-18; 
Notice  5).  Persons  interested  in 
reviewing  this  document,  should  request 
it  from  the  docket  section. 

In  compUance  with  the  Regulatory 
Flexibility  Act,  the  agency  has 
evaluated  the  effects  of  this  rule  on 
small  entities.  Based  on  the  evaluation,  I 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
States,  which  are  not  small  entities,  vtdll 
be  recipients  of  any  funds  awarded 
under  the  regulation  and,  accordingly, 
the  preparation  of  an  Initial  Regulatory 
Flexibflity  Analysis  is  unnecessary. 

The  requirements  in  this  action  that 
States  retain  and  report  to  the  Federal 
government  information  which 
demonstrates  compliance  with  alcohol 
incentive  grant  criteria,  are  considered 
to  be  infonnatioa  collection 
requirements  as  that  term  is  defined  by 
the  Office  of  Management  and  Budget 
(OMB)  in  5  CFR  I^rt  1320.  Accordingly, 
these  requirefflents  have  been  submitted 
to  and  approved  by  OMB,  pursuant  to 
the  Paperwodc  Reduction  Act  (44  U.S.C 
3501  et  aeg.].  These  requirements  have 
been  approved  through  April  30, 1900; 
OMB  Na  2127-0501. 

The  agency  has  also  analyzed  this 
action  for  the  purpose  of  the  National 
Eavironmental  Policy  Act  Hie  agency 
has  determined  that  this  action  will  not 
have  any  effect  on  the  human 
environment 

List  of  Sub}ects  fai  23  CFR  Part  1309 

Alcohol  Drugs,  Grant  programs, 
Transportation.  Highway  safety. 

!    In  accordance  with  the  foregoing, 
NHTSA  amends  Part  1309  of  Title  23  of 
the  Code  of  Federal  Regidations  as 
follows: 

PART  130»-{AIIENDEO] 

1.  The  authority  citation  for  Part  1309 
continues  to  read  as  follows: 

Authority:  23  US.C.  408:  delegation  of 
authority  at  40  CFR  t50. 


§13M.3   (Anandedl 

2.  Section  1309.3(c)  is  revised  to  read 
as  follows; 


(c)  "Imprisonment"  means 
confinement  in  a  jail,  minimum  security 
facility,  community  corrections  facility, 
in-patient  rehabilitation  or  treatment 
center,  or  other  facility,  provided  the 
individual  under  confinement  is  in  fact 
being  detained.  It  does  not  inchide 
house  arrest 


3.  Section  1300.3(d)  is  revised  to  read 
as  follows: 

***** 

(d)  "Prompt"  means  that  the  period  of 
time  from  arrest  to  suspension  of  a 
driver's  license  does  not  exceed  45  days. 

***** 

4.  Section  1309.3(e)  is  revised  to  read 
as  follows: 

***** 

(e)  "Repeat  offender"  means  any 
person  who  a  law  enforcement  officer 
has  probable  cause  under  State  law  to 
believe  has  committed  an  alcohol- 
related  traffic  offense,  and 

(1)  To  whom  is  administered  one  or 
more  chemical  tests  to  determine 
whedier  the  individual  was  intoxicated 
while  operating  the  motor  vehicle  and 
who  is  determined,  as  a  result  of  such 
tests,  to  be  intoxicated,  or 

(2)  Who  refuses  to  submit  to  such  a 
test  as  proposed  by  the  officer,  more 
than  once  in  five  years. 

5.  Section  1309.3(f)(1)  is  revised  to 
read  as  follows: 

***** 

(f)*  *  * 

(1)  For  first  offenses  (other  than 
refusals),  the  temporary  debarring  of  all 
driving  privileges  for  a  term  of  not  less 
than  90  days,  or  not  less  than  30  days 
followed  immediately  by  a  term  of  net 
less  than  60  days  of  a  restricted, 
provisional  or  conditional  license.  A 
restricted,  provisional  or  conditional 
license  may  be  issued  only  in 
accordance  with  a  State  law,  regulation 
or  bindmg  policy  directive  establishing 
the  conditions  under  which  a  restricted, 
provisional  or  conditional  license  may 
be  issued  or  with  Statewide  published 
guidelines  and  in  exceptional 
circumstances  spedfic  to  the  offender. 
***** 

6.  Section  1309.3(f)(2)  is  revised  to 
read  as  follows: 

***** 

(f)*  •  • 

(2)  For  refusal  to  take  a  chemical  test 
for  first  offenses,  the  temporary 
debarring  of  all  driving  privileges  for  a 
term  of  not  less  than  90  days. 
***** 

7.  Section  1309.3(fH3)  is  revised  to 
read  as  follo«vs: 

(0*  *  • 

(3)  For  seoead  and  subsequent 
offenses,  mduding  the  refuul  to  take  a 
chemical  test  the  temporary  debarring 
of  all  driving  privileges  for  a  terra  of  not 
less  than  one  year  or  longer,  subject  to 
the  requirements  of  i  1300.5.  or  i  1309.7 
as  appropriate. 


§1309.4    (AflMMtod] 

8.  Section  1309.4(a)  (2)  introductory 
text  is  amended  by  removing  the  phrase 
"Office  of  Alcohol  and  State  Programs, 
NTS-20"  which  appears  before  the  word 
"NHTSA".  Paragraph  (a)(2)(i)  of  that 
section  is  amended  by  removing  the 
period  at  the  end  of  the  first  sentence, 
and  in  its  place  inserting  a  comma,  and 
by  removing  in  its  entirety  the  second 
sentence  which  begins  "If  the 
certification"  and  ends  with  the  words 
"application  for  a  grant".  Paragraph 
(a)(2)(iii)  of  that  section  is  amended  by 
removing  the  word  "existing"  which 
appears  prior  to  the  phrase  "alcohol 
traffic  safety  programs". 

§1309^    [Amendad] 

9.  Section  1309.5(a)(2]  is  revised  to 

read  as  follows: 

***** 

(a)  •  *  • 

(2)(i)  To  demonstrate  compliance  in 
the  first  fiscal  year  the  State  receives  a 
basic  grant  a  Law  State  shall  submit  a 
copy  of  the  law,  regulation  or  binding 
policy  directive  implementing  or 
interpreting  the  law  or  regulation.  v\rhich 
provides  for  each  element  of  the  prompt 
license  suspension  requirement. 

(ii)  To  demonstrate  compliance  in 
subsequent  fiscal  years  the  State 
receives  a  basic  grant  a  Law  State  shall 
submit  in  addition  to  the  information 
identified  in  para^^ph  (a)(2Xi)  of  this 
section,  data  showing  the  number  of 
licenses  suspended,  that  the  average 
length  of  the  suspension  terms  for  first 
offenders,  first  refusers,  repeat  offenders 
and  repeat  refiisers  meets  the  terms 
defined  m  ( 1309.3(0  and  that  the 
average  number  of  days  it  took  to 
suspend  the  licenses  from  date  of  arrest 
meets  the  definition  for  promptness  in 
§  1309.3(d).  The  State  can  provide  the 
necessary  data  based  on  a 
representative  sample.  Data  on  the 
average  length  of  the  suspension  term 
must  not  include  license  suspension 
periods  which  exceed  the  terms  actually 
prescribed  by  the  State,  and  must  reflect 
terms  only  to  the  extent  that  they  are 
actually  completed.  If  the  State's  data 
do  not  meet  the  average  license 
suspension  terras  defined  in  §  1309.3(f). 
the  State  can  deraonslrate  compliance 
with  this  element  by  submitting  a  plan 
showing  how  it  intends  to  achieve  these 
averages.  If  the  State's  data  do  not  meet 
the  average  promptness  requirement 
defined  in  i  1309.3(d),  the  State  can 
demonstrate  compliance  wi&  this 
element  by  submitting  data  showing  that 
the  average  time  bam  arrest  to 
suspeDStoo  of  a  drivel's  license  does  not 
exceed  90  days  and  a  plan  showing  how 
it  intends  to  achieve  a  45  day  average. 
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(iii)  For  the  purpose  of  this  paragraph, 
"Law  State"  means  a  State  that  has  a 
law,  regulation  or  binding  policy 
directive  implementing  or  interpreting 
an  existing  law  or  regulation  which 
provides  for  each  element  of  the  prompt 
license  suspension  criterion. 

10.  A  new  S  1309.5(aM3)  is  added  to 
read  as  follows: 

•  *        «        ♦        • 

(b)  *  *  * 

(3)(i)  To  demonstrate  compliance  in 
the  first  and  in  subsequent  fiscal  years 
the  State  receives  a  basic  grant,  a  Data 
State  shall  submit  a  copy  of  the  law, 
regulation  or  binding  policy  directive 
implementing  or  interpreting  the  law  or 
regulation,  which  provides  for  the 
prompt  license  suspension  requirement 
and  data  showing  the  number  of 
licenses  suspended,  that  the  average 
length  of  the  suspension  terms  for  nrst 
offenders,  first  refuser,  repeat  offenders 
and  repeat  refusers  meets  the  terms 
defined  fai  §  1309.3(f)  and  tiiat  the 
average  number  of  days  it  took  to 
suspend  the  licenses  from  date  of  arrest 
meets  the  definition  for  promptness  in 
i  130g.3(d).  The  State  can  provide  the 
necessary  data  based  on  a 
representative  sample.  Data  on  the 
average  length  of  the  suspension  term 
must  not  reflect  license  suspension 
periods  which  exceed  the  terms  actually 
prescribed  by  the  State,  and  must  only 
reflect  terras  to  the  extent  that  they  are 
actually  completed.  If  the  State's  data 
do  not  meet  the  average  promptness 
requirement  defined  in  fi  130g.3(d),  Ae 
State  can  demonstrate  compliance  with 
this  element  by  submitting  data  showing 
that  the  average  time  from  arrest  to 
suspension  of  a  driver's  license  does  not 
exceed  90  days  and  a  plan  showing  how 
it  intends  to  achieve  a  45  day  average. 

(ii)  For  the  purpose  of  this  paragraph, 
"Data  State"  means  a  State  that  does 
not  meet  the  definition  of  "Law  State"  in 
paragraph  (a)(2)(iii)  of  this  section. 

♦  •        *        •        • 

11.  Section  130g.5(b){2)  is  revised  to 
read  as  follows: 

*  •        *        *        • 

(b)  •  *  • 

(2)(i)  To  demonstrate  compliance  in 
the  first  and  in  subsequent  fiscal  years 
the  State  receives  a  basic  grant,  a  Law 
State  shall  submit  a  copy  of  the  law, 
regulation  or  binding  policy  directive 
implementing  or  interpreting  the  law  or 
regulation,  which  provides  for  each 
element  of  the  mandatory  sentence 
criterion. 

(ii)  For  the  purpose  of  this  paragraph, 
"Law  State"  means  that  the  State  has  a 
law,  regulation  or  binding  policy 
directive  implementing  or  interpreting 


an  existing  law  or  regulation  which 
provides  for  each  element  of  the 
mandatory  sentence  criterion,  including 
the  requirement  that  the  48  hour  term  of 
imprisonment  must  be  served 
consecutively. 

12.  A  new  §  1309.5(b)(3)  is  added  to 
read  as  follows: 


(b)  *  *  * 

(3)(i)  To  demonstrate  compliance  in 
the  first  and  in  subsequent  fiscal  years 
the  State  receives  a  basic  grant,  a  Data 
State  shall  submit,  in  addition  to  the 
information  identified  in  paragraph 
(b)(2)(i)  of  this  section,  data  showing 
that  it  substantially  complies  with  the' 
consecutiveness  requirement.  The  State 
can  provide  the  necessary  data  batfed 
on  a  representative  sample. 

(ii)  For  the  purpose  of  this  paragraph, 
"Data  State"  means  a  State  that  has  a 
law.  regulation  or  binding  policy 
directive  implementing  or  interpreting 
an  existing  law  or  regulation  which 
provides  for  each  element  of  the 
mandatory  sentence  criterion,  except 
that  it  need  not  spedficaliy  provide  that 
the  46  hour  term  of  imprisonmeDt  must 
be  served  consecutively. 

13.  Section  1309.6(bKl)  is  Amended  by 
removing  the  word  '^or"  the  second 
place  it  appears,  and  by  inserting  in  its 
place  the  word  "of. 

f  1309.6    [Amended] 

14.  Sections  1309.6(a)  and  I300.e(c)(l) 
are  amended  by  removing  the  words 
which  appear  in  each  paragraph 
following  the  phrase  "license  su^ension 
system",  and  by  inserting  in  their  place 
the  words  "which  meets  the 
requirements  of  S  1309.5,  and". 

15.  Section  1309.e(b)  introductory  text 
is  amended  by  removing  the  word  "a" 
which  appears  after  the  phrase  "Have  in 
place",  and  by  inserting  in  its  place  the 
word  "and". 

16.  Section  I309.e(e)  is  revised  to  read 
as  follows: 


(e)  To  qualify  for  a  supplemental  grant 
for  a  fourth  and  fifth  year,  a  State  must: 

(1)  Show  that  it  has  Increased 
performance  in  its  overall  alcohol 
countermeasures  program,  and 

(2)  Implement  the  same  number  of 
requirements  from  paragraph  (b)  of  this 
section  as  were  in  place  the  previous 
year,  except  that  a  State  does  not  have 
to  implement  more  than  a  total  of  fifteen 
criteria. 


Issued  on  August  18, 1968. 
Diana  K.  Stead, 

National  Highway  Traffic  Safety 

Administrator. 

[PR  Doc.  86-19305  Piled  6-22-68;  3:20  pm] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
2SCFR  Parti 

rri>.t220] 

Transition  Rules  for  Certain  Quattfled 
BusNmss  Units  Using  a  ProfR  and  Loss 
Method  of  Accounting  for  Tax  Years 
Beginning  BGefore  January  1, 1967 

AOENCV:  Internal  Revenue  Service, 

Treasury. 

ACnow  Temporary  regulations. 

•UMNMHv:  This  documoit  contains 
temporary  Income  Tax  Regulations 
setting  forth  transition  rules  for 
branches  of  United  States  persons,  i.e. 
qualified  business  units  (QBUs),  which 
used  a  profit  and  loss  method  of 
acco)uitiAg,prior  to  the  enactment  of  the 
T^x  Refonn  Act  of  1886  and  do  not  elect 
(or  are  not  required)  to  use  die  United 
States  dollar  aiq>roximate  separate 
tranaactiona  niethod  fw  taxable  years 
beginning  after  December  31. 1986.  This 
regulation  is  intended  to  provide 
inunediete^d^oe  for  sudi  taxpayers 
who  must  use  the  statutory  profit  and 
loss  method  of  eccounting  for  taxable 
years  beginning  after  December  31. 1986. 
This  action  is  necessary  beceuse  of 
chengesto  the  applicable  tax  law 
effected  by  the  Tax  Refonn  Act  of  1966. 
In  addition,  the  temporary  regulations 
set  forth  in  this  document  also  serve  as 
the.  text  of  the  proposed  regulations 
cross-referenced  in  the  notice  of 
proposed  rulemaking  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

EPFEcnvi  date:  These  regulations  are 
effective  for  taxable  years  beginning 
after  December  31, 1986. 
FOR  nurmcn  information  contact: 
David  Rosenberg  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel 
Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW.,  Washington, 
DC  20224,  Attention:  CCJJl:T  (INTI^ 
392-88)  (202-634-5406,  not  a  toll-fi^e 
call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
regulations  relating  to  procedures  to  be 
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followed  by  branches  of  United  States 
persons.  i.e.  qualified  business  units 
(QBUs),  using  a  profit  and  loss  method 
of  accounting  prior  to  the  enactment  of 
Subpart )  of  the  Internal  Revenue  Code 
of  1966. 

Need  for  Temporary  Regulations 

New  SS  1.987-OT  and  1.987-lT  are 
added  by  this  document  to  Part  1  of  Title 
26  of  the  Code  of  Federal  Regulations  in 
order  to  provide  immediate  guidance  as 
to  the  transition  rules  for  branches  that 
used  a  profit  and  loss  method  of 
accounting  under  old  law  and  do  not 
elect  (or  are  not  required)  to  use  the 
United  States  dollar  approximate 
separate  transactions  method  described 
in  9  1.9eS-3T  for  taxable  years 
beginning  after  Deoonber  31, 1986. 
Hese  regulations  will  remain  in  effect 
until  supnseded  by  final  regulations  on 
this  subject  Immediate  guidance  is 
needed  by  taxpayers  who  will  report 
under  the  profit  and  loss  method  under 
section  967  for  a  taxable  year  beginning 
in  1967.  For  tins  reason  it  is  found 
impracticable  to  issue  this  Treasury 
decision  with  notice  and  pubUc 
procedure  nncter  subsection  (b)  of 
section  S53  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

Explanation  of  Provisions 

Section  987  of  the  Internal  Revenue 
Code  of  1986  provides  tiiat  (QBUs]  that 
have  a  functional  currency  odier  than 
the  U.S.  dollar  must  account  for  their 
operations  under  the  profit  and  loss 
method  set  forth  in  section  987  and 
regulaticcs  tiiereuoder.  In  general,  prior 
to  the  Tax  Reform  Act  of  1986,  foreign 
branches  of  U.S.  persons  accounted  for 
their  operations  under  a  net  worth 
method  of  accounting  or  a  nonstatutory 
profit  and  loss  method  of  accounting. 
Net  worth  to  profit  and  loss  transition 
rules  are  provided  in  S  1.989(c)-lT. 

The  profit  and  loss  method  in  effect 
prior  to  the  Tax  Reform  Act  of  1986  is 
desrribed  in  Rev.  Rul.  75-107, 1975-1 
C.B  32.  In  general  under  Rev.  Rul.  75- 
107  a  taxpayer  computed  the  profit  of  a 
foreign  branch  by  first  calculating  the 
branch's  profit  in  its  local  currency  and 
then  transacting  the  net  result  into 
dollars. 

One  consequence  of  the  profit  and 
loss  method  under  section  987  is  that 
remittances  from  a  branch  result  in  the 
recognition  of  exchange  gain  or  loss. 
Generally,  a  remittance  is  attributable 
first  to  earnings  of  taxable  years 
beginning  after  Dcember  31, 1986,  and 
second  to  tinremitted  earnings  of 
taxable  years  beginning  before  January 
1. 1987,  and  all  capital  contributions. 


The  temporary  regulations  provide  rules 
for  determining  the  exchange  gain  or 
loss  on  a  remittance  in  excess  of  post-86 
earnings  [i.e.  on  a  remittance  of  pre-87 
earnings  or  any  capital  contributions 
regardless  of  when  made  (the  pool  of 
EQ]),  establishing  a  dollar  basis  for  the 
EQ,  and  allocating  the  dollar  basis  to  a 
remittance  of  EQ.  Generally,  exchange 
gain  or  loss  equals  the  dollar  amount  of 
the  remittance  less  its  allocable  dollar 
basis  of  EQ. 

The  dollar  basis  of  the  EQ  generally 
equals  the  total  dollar  profit  of  the  QBU 
for  taxable  years  beginning  before 
January  1, 1987,  plus  the  dollar  basis  of 
capital  contributions,  less  the  dollar 
amo\mt  of  remittances  made  during 
taxable  years  beginning  before  January 
1, 1987.  The  pre-87  dollar  profit  of  the 
QBU  is  that  profit  as  properly  adjusted 
for  foreign  taxes  of  die  branch.  "Hiat  is, 
since  foreign  taxes  diminish  that  amount 
of  profits  available  for  remittance,  the 
dollar  value  of  these  taxes  should  not  be 
included  in  the  dollar  basis  of  EQ.  The 
Service  is  interested  in  receiving 
comments  on  any  alternative  methods 
for  calculating  the  dollar  basis  of  the 
EQ. 

The  temporary  regulations  also  clarify 
how  a  profit  and  kms  branch  calculates 
the  functional  currency  adjusted  basis  of 
its  assets  and  the  functional  currency 
amount  of  its  liabilities.  Generally,  these 
are  historic  functional  currency 
calculations. 

Section  1.987-OT  sets  forth  a  table  of 
contents.  Section  1.987-lT  sets  forth  the 
transition  rules.  Paragraph  (a)  sets  forth 
the  applicability  of  (  1.9^-lT. 
Paragraph  (b)  provides  rules  for  (1) 
determining  the  functional  currency  pool 
of  EQ;  (2)  determining  the  correct  dollar 
basis  of  EQ:  (3)  determining  the  pool 
from  which  a  remittance  is  drawn;  (4) 
calculating  the  dollar  basis  of  a 
remittance  of  EQ:  and  (5)  calculating  the 
exchange  gain  or  loss  on  a  remittance  of 
EQ.  Paragraph  (c)  provides  rules  for 
determining  the  iwictional  currency 
adjusted  basis  of  branch  assets. 
Paragraph  (d)  provides  rules  for 
determining  die  functional  currency 
amount  of  branch  liabiUties.  Paragraph 
(e]  provides  an  example  of  the  foregoing 
rules. 

Non- Applicability  of  Executive  Order 
12291 

It  has  been  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defmed  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Regidatory  Flexibility  Act 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 


553  for  temporary  regulations. 
Accordingly,  these  temporary 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6). 

Drafting  Inf onnalioa 

The  principal  author  of  these 
temporary  regulations  is  David 
Rosenberg  of  the  Office  of  Associate 
Chief  Counsel  (International)  within  the 
Office  of  Chief  Counsel  Internal 
Revenue  Service.  However,  personnel 
from  other  ofiices  of  the  Internal 
Revenue  Service  and  the  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

List  of  SnbjecU  in  26  CFR  1.861-1— 
1.997-1 

Income  taxes,  Aliens,  Exports,  DISC 
Foreign  Investments  in  U.S.,  Forei^  tax 
credit.  FSC,  Sources  of  Income.  United 
States  investments  abroad. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 
amended  as  follows: 

Income  Tax  RegiilatioDB 

PART  1— [AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

Anthority:  28  US.C  7B05.  *  *  '  Sections 
1.987-OT  and  1.987-lT  are  also  iswied  under 
26  U.S.C.  987. 

Par.  2.  New  {§  1967-OT  and  1.987-lT 
are  added  immediately  after  §  1.981-3  to 
read  as  follows: 


§  1.987-OT    Branch  transactions 
(Temporary). 

This  section  Usts  the  paragraphs 
contained  in  §  1.987-lT. 

§  1.987-lT  Tradition  rules  for  certain 
qualified  business  units  using  a  profit  and 
ioss  method  of  accounting  for  taxable  years 
beginning  before  January  1.  1987 
(Temporary). 

(a)  Applicability. 

(b)  Transition  rule. 

(c)  Functional  currency  adjusted  basil  of 
branch  assets  acquired  in  tax  yean  beginning 
before  January  1. 1987. 

(d)  Functioaal  currency  amount  of  branch 
liabilities  acquired  in  taxable  years  beginning 
before  January  1, 19B7. 

(e)  Example. 
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91.M7-1T    TrantWonrulMforcmlain 
quaHltod  busiiwM  unilt  MkiQ  ■  profit  and 
loM  mtthod  of  acoeuRting  for  taxaM* 
yaara  baginning  bafora  Janury  1, 1M7 
(Tamporary). 

(a)  Applicability— {\)  In  general.  This 
regulation  provides  transition  rules  for 
branches  of  United  States  persons,  i.e. 
qualified  business  units  (QBUs),  whose 
functional  currency  (as  defined  in 
section  985  of  the  Code  and  the 
regidations  thereunder)  is  other  than  the 
dollar  and  that  used  a  profit  and  loss 
method  of  accounting  (as  described  in 
paragraph  (b)  of  this  section)  for  their 
last  taxable  year  beginning  before 
January  1. 1987.  A  profit  and  loss 
method  of  accounting  is  any  method  of 
accounting  under  which  the  taxpayer 
calculates  the  profits  of  a  QBU  by 
computing  the  QBlTt  profits  in  its 
functional  currency  and  translating  the 
net  result  into  dollars.  For  all  taxable 
years  beginning  after  December  31. 1986. 
such  QBUs  must  account  for  use  the 
profit  and  loss  method  of  accounting  as 
described  in  section  967.  except  to  the 
extent  otherwise  provided  in  regulations 
under  section  965  or  any  other  provision 
of  the  Code.  See  S  1.988(c>-lT  regarding 
transition  rules  for  QBUs  of  United 
States  persons  whose  functional 
currency  is  other  than  the  dollar  and 
that  used  a  net  worth  method  of 
accoontliig  for  their  last  taxable  year 
beginn&ig  before  Januwy  1, 1987. 

(2)  Ingoivent  QJBU$.  This  section  shall 
not  apply  to  a  QBU  that  used  a  profit 
and  loss  method  of  accounting  rar  its 
last  taxable  jrear  beginning  before 
January  1. 1987.  whose  beginning  pool  of 
$E  (as  Refined  in  paragr^  (b)(2Kl)  of 
this  section)  is  negative. 

(b)  Transition  nile.  This  transition 
rule  sets  forth  rules  for  calculating 
exchange  gain  or  loss  on  a  remittance 
(as  defined  in  sectiop  987)  that  occurs  in 
a  taxable  year  beginning  after  December 
31. 1988.  bom  a  QBU  that  was  on  a 
profit  and  loss  method  of  accoimting  for 
the  taxpayer's  last  taxable  year 
beginning  before  January  1. 1987,  Under 
section  987,  exchange  gain  or  loss  is 
determined  on  a  remittance  of  post-88 
QBU  earnings  (which  are  the  previously 
unremitted  earnings  of  the  QBU,  as 
adJiMted  according  to  United  States 
generally  accepted  accountkig  and  tax 
accounting  principles,  tat  taxable  years 
beginning  on  or  after  January  1. 1987). 
Exchange  gain  or  loss  is  also  determined 
on  a  remittance  in  excess  of  post-86 
QBU  earnings.  In  order  to  calculate  the 
exchange  gain  or  loss  occurring  on  such 
remittances,  the  taxpayer  must  assign 
its  unremitted  QBU  earnings  and  capital 
(as  measured  in  functional  currency)  to 
two  pools,  one  pod  consisting  of  post-86 
QBU  earnings  and  the  other  pool 


consisting  of  the  sum  of  pre-87  equity 
(earnings  and  capital)  and  post-86 
capital  (hereinafter  referred  to  as  the  EQ 
pool  or  EQ).  A  remittance  first 
represents  an  amount  of  post-88  QBU 
earnings  and  secondly  an  amount  out  of 
EQ.  'lliis  transition  rule  provides 
guidance  for  determining  the  extent  to 
which  a  remittance  is  out  of  the  EQ  pool 
and  provides  a  5-step  method  for 
calculating  exchange  gain  or  loss  upon  a 
remittance  from  the  EQ  pool.  The 
exchange  gain  or  loss  or  a  remittance 
from  the  EQ  pool  is  determined  by 
comparing  the  current  dollar  value  of 
the  remittance  to  the  historical  doHar 
basis  of  the  remittance  as  determined 
under  this  transition  rule  and  section 
987.  Such  exchange  gain  or  loss  shall  be 
considered  realized  in  the  taxable  year 
of  the  remittance  and  shall  be 
recognized  except  to  the  extent 
otherwise  provided  in  regulations. 

(1)  Step  1— Calculating  the  functional 
currency  pool  ofEQ  -{i)  Beginning  pool. 
The  beginning  pool  of  EQ  is  equal  to  the 
functional  currency  adjusted  bases  of  a 
branch's  assets  less  the  functional 
currency  amount  of  the  branch's 
liabilities  at  the  end  of  the  taxpayer's 
last  taxable  year  beginning  before 
January  1, 1987.  as  these  amounts  are 
determined  under  the  rules  of 
paragraphs  (c)  and  (d)  of  this  section. 

(ii)  Adju$ting  the  EQpooL  The  EQ 
pool  is  increased  by  the  functiojaal 
curroicy  amount  of  any  capital 
contributions  (as  determined  under 
section  987)  made  during  the  current 
taxable  year  or  any  prior  taxable  year 
beginning  after  December  SI,  1988.  If  the 
capital  ctmtribution  is  made  in  a 
nonfunctional  currency,  this  amount  is 
translated  into  functional  currency  at 
the  spot  rate  at  the  date  of  the 
contributicHL  The  EQ  pool  is  decreased 
by  the  functional  currency  amount  of 
any  remittance  made  during  a  prior 
taxable  year  beginning  after  December 
31. 1986,  that  is  considered  remitted 
from  the  EQ  pool  under  the  ordering 
rules  in  paragraph  (b)(3)  of  this  section. 

(2)  Step  Z— Calculating  the  dollar  pool 
of  equity— ({)  Beginning  pod.  The 
beginning  ampimt  of  a  branch's  dollar 
equity  pool  (hereinafter  referred  to  as 
the  $E  pool)  equals: 

(A)  The  dollar  amount  of  all  the 
branch's  profits  reported  on  the 
taxpayer's  income  tax  returns  for 
taxable  years  begbuiing  before  January 
1, 1987.  plus  the  total  dollar  amount  of 
all  capital  contributions  to  the  branch 
during  that  period  (properly  reflected  on 
the  taxpayer's  books).  les»~ 

(B)  The  dollar  amount  of  all  the 
branch's  losses  reported  on  the 
taxpayer's  income  tax  returns  for  such 


years,  and  the  total  dollar  basis  of  all 
remittances  made  by  the  branch  during 
that  period  (properly  reflected  on  the 
taxpayer's  books). 

A  branch's  profits  and  losses  shall  be 
properly  adjusted  for  foreign  taxes  of 
the  branch. 

(ii)  Adjusting  the  $Epool.  The  $E  pool 
is  increased  by  the  dollar  amount  of  any 
capital  contributions  (as  determined 
under  section  987)  made  during  the 
current  taxable  year  or  any  prior 
taxable  year  beginning  after  December 
31, 1986.  If  the  capital  contribution  is 
made  in  a  currency  other  than  the 
dollar,  this  amount  is  translated  into 
dollars  at  the  spot  rate  at  the  date  of  the 
contribution,  llie  SE  pool  is  decreased 
by  the  dollar  basis  of  any  remittance 
made  during  a  prior  taxable  year 
beginning  after  December  31. 1986.  that 
is  considered  remitted  from  the  $E  pool 
(as  determined  under  paragraph  (b)(4)  of 
this  section). 

(3)  Step  3 — Determination  of  the  pools 
from  ^hich  remittances  are  drawn.  The 
functional  currency  amoimt  of  any 
remittance  is  considered  to  come  first 
out  of  unremitted  post-8e  functional 
currency  earnings  (including  functional 
currency  earnings  for  the  current 
taxable  year  determined  without  regard 
to  remittances  made  during  the  current 
year).  To  the  extent  the  functional 
currency  amount  of  the  remittance  (as 
determined  under  section  987)  exceeds 
unremitted  poet-86  functional  currency 
earnings.,  it  is  considered  to  coAie  out  of 
the  EQ  pool  (as  determined  under 
paragraph  (b)(l]  of  this  section). 

(4)  Step  4---Calculation  of  the  dollar 
basis  of  a  remittance  ofEQ.  The  dollar 
basis  of  the  amount  of  EQ  remitted 
equals: 


functional  currency 
amount  remitted  from  EQ 

EQ 


XlE 


Where: 

EQ=the  QBLTs  functional  currency  pool  of 

branch  equity  determined  under 

paragraph  (b)(1) 
SE>:the  QBU't  dollar  pool  of  branch  equity 

determined  under  paragraph  (b)(2) 

(5)  Step  5— Calculation  of  the 
exchange  gain  or  loss  on  the  remittance 
ofEQ.  The  exchange  gain  or  loss 
determined  on  a  remittance  out  of  EQ 
equalfr^ 

(i)  The  dollar  value  of  the  EQ  remitted 
(as  determined  tmder  section  987).  less 

(ii)  The  dollar  basis  of  the  EQ  remitted 
as  calculated  under  paragraph  (b)(4)  of 
this  section. 

-(c)  Functional  currency  adjusted  basis 
of  branch  assets  acquired  in  taxable 
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years  beginning  before  January  1, 1987. 
(1)  For  taxable  years  beginning  after 
December  31, 1986,  the  functional 
currency  adjusted  basis  of  a  QBU  asset 
acquired  in  a  taxable  year  beginning 
before  January  1, 1987,  is  the  functional 
Currency  basis  of  the  asset  at  the  date  of 
acquisition,  as  adjusted  according  to 
United  States  generally  accepted 
accounting  and  tax  accounting 
principles.  The  functional  currency 
adjusted  basis  of  an  asset  for  which  a 
functional  currency  basis  was  not 
determined  at  the  date  of  acquisition  is 
the  nonfunctional  currency  basis  of  the 
asset  at  the  date  of  acquisition 
multipUed  by  the  spot  exchange  rate  at 
the  date  of  acquisition,  as  adjusted 
according  to  United  States  generally 
accepted  accounting  and  tax  accounting 
principles. 

(2)  Any  future  adjustments  to  the 
functional  currency  adjusted  basis  of 
such  an  asset  are  determined  with 
respect  to  the  appropriate  functional 
currency  adjusted  basis  of  the  asset  as 
determined  under  this  paragraph  (c). 

(d)  Functional  currency  amount  of 
branch  liabilities  acquired  in  taxable 
years  beginning  before  January  1, 1987. 
For  the  first  taxable  year  beginning  after 
December  31, 1986,  the  amount  of  a  QBU 
liabiUty  incurred  in  a  taxable  year 
beginning  before  January  1, 1987,  is  the 
functional  currency  amount  of  the 
liabiUty  at  the  date  incurred,  as  adjusted 
according  to  United  States  generally 
accepted  accounting  and  tax  accounting 
principles.  The  functional  ciurency 
amount  of  a  liability  for  which  a 
functional  ciurency  amount  was  not 
determined  at  the  date  incurred  is  the 
nonfunctional  currency  amount  of  the 
liability  at  the  date  incurred  multiplied 
by  the  spot  exchange  rate  at  the  date 


incurred,  as  adjusted  according  to 
United  States  generally  accepted 
accounting  and  tax  accounting 
principles. 

(e)  Example.  The  provisions  of  this 
section  are  illustrated  by  the  following 
example. 

Example,  (i)  Pacts.  U.S.  la  a  domestic 
corporation.  B,  a  branch  of  U.S.,  operates  in 
country  X  and  was  established  in  1985.  B  is  a 
QBU  and  its  functional  currency  is  the  PC. 
U.S.  is  on  a  calendar  taxable  yeu  and,  prior 
to  January  1, 1987,  accounted  for  the 
operations  of  B  by  tlie  profit  and  loss  method 
of  accounting  as  set  forth  In  Rev.  RuL  75-107, 
1975-1  C.B.  32.  B's  books  and  records  were 
kept  according  to  United  States  tax 
accounting  principles.  B  received  a  capital 
contribution  of  $2,000  in  1985,  and  had  profits 
of  $3,000  in  1985  and  $5,000  in  1986.  B  made  a 
remittance  in  1986  the  dollar  basis  of  which 
was  $1,000.  As  of  December  31. 1986,  the 
adjusted  basis  of  B's  functional  currency 
assets  exceeded  the  functional  currency 
amount  of  its  liabilities  by  15,000  FC  (the 
beginning  pool  of  EQ).  Under  section  987,  B 
has  earnings  of  8,000  FC  in  1987,  which  are 
worth  $1,000  when  translated  at  the  weighted 
average  exchange  rate  for  1987  as  required  by 
sections  987(2)  and  989(b)(4).  B  has  no 
earnings  and  incurs  no  loss  in  1988.  There  are 
no  contributions  to  branch  capital  in  1987  and 
198a  B  remits  18,000  FC  in  1986.  Under 
section  987,  the  appropriate  exchange  rate  for 
the  1988  remittance  Is  10  FC/$1. 

(ii)  Calculation  of  exchange  gain  or  loss  on 
remittance. 

A.  Post-86  earnings. 

Under  paragraph  (b)(3]  of  this  section,  the 
18.000  FC  remittance  comes  first  out  of  post- 
86  earnings  (8,000  FC)  and  second  out  of  EQ 
(10,000  FC).  The  loss  on  the  1968  remittance 
of  post-86  earnings  equals: 

Dollar  value  of  pDst-88  earnings  remitted — 
Dollar  basis  of  po8t-86  earnings  remitted 

=  (8,000  FC  X  10  FC/$1)  -  $1,000 
=  $800  -  $1,000 
=  <$200>  loss 


B.EQ. 

Under  paragraph  (b)  of  this  sectioa  U.S. 
will  calculate  exchange  gain  or  loss  on  the 
10.000  FC  remittance  of  BQ  Cron  B  as  follows: 

Step  1.  The  total  BQ  pool  equals  15.000  FC 
(the  hmctional  currency  adjusted  bases  of  its 
assets  less  the  functional  currency  amount  of 
its  liabihties  as  of  December  31, 1986).  There 
are  no  adjustments  necessary  under 
paragraph  (b)(l)(ii]  of  this  section. 

Step  2.  The  $E  pool  is  $9,000  (the  $2,000 
capital  contribution  in  1965  plus  profits  of 
$3,000  in  1985  and  $5,000  in  1986  and  less  the 
$1,00  dollar  basis  of  the  1988  remittance). 
There  are  no  adjustments  necessary  under 
paragraph  (b)(2)(il)  of  this  section. 

Step  3.  The  entire  10,000  FC  remittance  is 
deemed  to  come  out  of  EQ. 

Step  4.  The  dollar  basis  of  the  EQ  remitted 
equals: 
N  X  $E  determined  under  paragraph  (b)(2) 

"ttStX  $9,000    =$6,000 
15,000  FC 

Where: 


N  = 


Portion  of  remittance  out  of  EQ 

Total  EQ  determined  under  paragraph 
(b)(1) 

Step  5.  Exchange  loss  of  U.S.  on  remittance 
equals: 

Dollar  value  of  the  EQ  remitted — Dollar  basis 
of  the  EQ  remitted 

=  (10,000  FC  X  10  FC/$1)- $6,000 
=  $l,000-$6,000 
=  <  $5,000  >  loss 

C.  Total  loss  on  remittance.  The  total 
combined  loss  on  the  remittance  is 
<$5,200>. 

Lawrence  B.  Gibbs, 

Commissioner  of  Internal  Revenue. 
Approved: 

O.  Donaldson  Chapoton, 

Assistant  Secretary  of  the  Treasury. 

Signed:  August  15. 1988. 
[FR  Doc.  88-19190  Filed  8-24-68;  8:45  am) 

BILUNQ  COOE  4S30-01-M 
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CENTRAL  INTEUJGENCE  AGENCY 
32  CFR  Part  1900 

Procaduras  for  Oiacloaura  of  Raoorda 
Undar  tfia  Frsadom  of  Infonnation  Act 

agency:  Centra]  Intelligence  Agency. 
ACnOK  Interim  rule. 

summary:  The  Central  Intelligence 
Agency  is  amending  the  Code  of  Federal 
Regulations  by  adding  "Predisclosure 
NotiKcation  Procedures  for  Confidential 
Commercial  Information"  to  comply 
with  Executive  Order  12800  of  June  23, 
1987.  These  regulations  are  intended  to 
provide  submitters  of  confidential 
commercial  information  with 
consultation  prior  to  public  release  of 
the  information  pursuant  to  the  POIA. 

dates:  Effective  Date:  August  25, 1988. 
Submit  any  comments  by  September  28, 
1988. 


I  Address  all  comments  to  John 
H.  Wright  Information  and  Privacy 
Coord^tor,  Central  Intelligence 
Agency,  Washington,  DC  20505. 

FOR  FURTMBI BIFORMATION  CONTACT: 

John  H.  Wright.  Information  and  Privacy 
Coordinator,  Central  Intelligence 
Agency,  Washington,  DC  20505, 
Telephone:  (703)  351-2083. 

SUPPLEMENTARY  MPORMATION:  The 

policies  and  procedures  of  the  Central 
Intelligence  Agency  (CIA  or  Agency)  for 
handling  requests  for  CIA  records  under 
the  Freedom  of  Information  Act  (FOIA) 
or  Executive  Order  12356  are  published 
in  32  CFR  Part  1900.  Part  1900  of  Title  32 
CFR  was  last  published  in  full  text  in  the 
Federal  Rogister  on  8  December  1967 
(Vol.  52,  No.  235,  p.  46456).  Section 
1900.43(e)  directs  the  records  reviewer 
to  S  1900.44  if  records  are  determined  to 
contain  confidential  commercial 
information.  Section  1900.44  provides 
details  of  "Predisclosure  Notification 
Procedures  for  Confidential  Commercial 
Information"  in  compliance  with 
Executive  Order  12600  of  June  23, 1987. 
The  Agency  will  issue  a  final  rule  as 
soon  as  possible  after  the  expiration  of 
the  comment  period.  In  the  interim,  the 
Agency  will  follow  these  regulations 
when  processing  records  involving 


information  potentially  within  the  scope 
of  exemption  (bK4]. 

This  interim  rule  is  not  a  major  rule 
for  the  purposes  of  Executive  Order 
12291.  This  rule  does  not  contain  a 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act. 

List  of  Subjacts  in  32  CFR  Part  1906 

Freedom  of  Information. 
For  reasons  set  forth  in  the  preamble, 
32  CFR  Part  1900  is  amended  as  follows: 

PART  190D-{AyENOED] 

1.  The  authority  citation  for  Part  1900 
continues  to  read  as  follows: 

Authority:  National  Security  Act  of  1947,  as 
amended;  the  Central  Intelligence  Agoicy 
Act  of  1949,  as  amended;  the  Freedom  of 
Infonnation  Act.  as  amended;  the  CIA 
Information  Act  of  1984;  and  Executive  Order 
12356. 

2.  Sections  ig00.43(e]  and  1900.44  are 
added  to  read  as  follows: 

{ 1900.43    Ravtenvlng  racordt 
•        •        «        •        • 

(e)  In  the  event  located  records  are 
determined  to  contain  confidential 
commercial  inlbimation,  the 
Coordinator  shall  follow  the 
predisclosure  notification  procedures  set 
forth  in  { 1900.44. 

§1«MU4    PradtadoMn  notMcatkMi 
procaduraa  for  conlMwrtM  commarclal 
Infermatton. 

(a)  In  general.  Confidential 
commercial  information  provided  to  the 
Central  faitelUgence  Agency  by  a 
submitter  shall  not  be  disclosed 
pursuant  to  a  Freedom  of  Information 
Act  request  except  in  accordance  with 
this  section.  For  piuposes  of  this  section, 
the  following  definitions  apply: 

(1)  "Confidential  commercial 
information"  means  records  provided  to 
the  government  by  a  submitter  that 
arguably  contain  material  exempt  from 
release  under  Exemption  4  of  the 
Freedom  of  Information  Act,  5  U.S.C. 
552(b)(4),  because  disclosure  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(2)  "Submitter"  means  any  person  or 
entity  who  provides  confidential 
commercial  information  to  the 


government  The  term  "submitter" 
includes,  bat  is  not  limited  to. 
corporatioiw,  state  governments,  and 
foreign  govemmoits. 

(b)  Notice  to  business  submitters.  The 
Coordinator  shall  provide  a  submitter 
with  prompt  notice  of  receipt  of  a 
Freedom  oi  Information  Act  request 
encompassing  its  confidential 
commercial  information  whenever 
required  in  accordance  with  para^-aph 
(c)  of  tins  section  and  except  as 
provided  in  paragraph  (g)  of  this  section. 
The  written  notice  shall  either  describe 
the  exact  nature  of  the  confidential 
commercial  infonnation  requested  xst 
provide  copies  of  the  records  or  portions 
of  records  containing  the  confidential 
commercial  information. 

(c)  When  notice  is  required.  (1)  For 
confidential  commercial  information 
submitted  to  the  Agency  prior  to  January 
1, 1988,  the  Coordinator  shall  provide  a 
submitter  with  notice  of  receipt  of  a 
FOIA  request  whenever 

(i)  The  records  are  less  than  10  years 
old  and  the  information  has  been 
desi^iated  by  the  submitter  as 
confidential  commercial  information,  or 

(ii)  The  Coordinator  has  reason  to 
bdieve  that  disclosure  of  the 
information  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm,  or 

(iii)  The  information  is  subject  to  prior 
express  commitment  of  conJEUlentiality 
given  by  the  Coordinator  to  the 
submitter. 

(2)  For  confidential  comrawcial 
information  submitted  to  the  Agency  on 
or  after  January  1, 1988,  the  Coordinator 
shall  provide  a  submitter  with  notice  of 
receipt  of  a  FOIA  request  whenever 

(i)  The  submitter  has  in  good  faith 
designated  the  information  as 
confidential  commercial  information,  or 

(ii)  The  Agency  has  reason  to  believe 
that  disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(3)  Notice  of  a  request  for  confidential 
commercial  information  falling  within 
paragraph  (c)(2)(i)  of  this  section  shall 
be  required  for  a  period  of  not  more  than 
ten  years  after  the  date  of  submission 
unless  the  submitter  requests,  and 
provides  acceptable  justification  for.  a 
specific  notice  period  of  greater 
duration. 


UMI 
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(4)  The  submitter's  claim  of 
confidentiality  must  be  supported  by  a 
certification  by  an  officer  or  authorized 
representative  of  the  company  that  the 
information  in  question  is  in  fact 
confidential  commercial  information 
and  has  not  been  disclosed  to  the  public. 

(d)  Opportunity  to  object  to 
disclosure.  (1)  Through  the  notice 
described  in  paragraph  (b)  of  this 
section,  the  Coordinator  shall  afford  a 
submitter  seven  working  days  within 
which  to  provide  the  Coordinator  with  a 
detailed  statement  of  any  objection  to 
disclosure.  Such  statement  shall  specify 
why  the  information  is  contended  to  be 
a  trade  secret  or  commercial 
information  that  is  considered 
confidential  and  capable  of  competitive 
damage  if  improperly  disclosed. 
Information  provided  by  a  submitter 
pursuant  to  this  paragraph  may  itself  be 
subject  to  disclosure  under  the  FOIA. 

[e]  Notice  of  intent  to  disclose.  The 
Coordinator  shall  consider  carefully  a 
submitter's  objections  and  specific 
groimds  for  nondisclosure  prior  to 
determining  whether  to  disclose 
confidential  commercial  information. 
Whenever  the  Coordinator  decides  to 
disclose  confidential  commercial 
information  over  the  objection  of  a 
submitter,  the  Coordinator  shall  forward 
to  the  submitter  a  written  notice  which 
shall  include; 

(1)  A  statement  of  the  reasons  for 
whidi  the  submitter's  disclosure 
objections  were  not  sustained: 

(2)  A  description  of  the  confidential 
commercial  injformation  to  be  disclosed: 

I  and 

I     (3)  A  specified  disclosure  date,  which 
is  seven  working  days  after  the  notice  of 
the  final  decision  to  release  the 
requested  information  has  been  mailed 
to  the  submitter.  When  notice  is  given  to 
a  submitter  under  this  subsection,  the 
Coordinator  shall  notify  the  requester 
that  such  notice  has  been  given  to  the 
submitter  and  the  proposed  date  for 

;  disclosure^ 

I     (f)  Notice  of  FOIA  lawsuit  Whenever 
a  requester  brings  suit  seeking  to  compel 
disclosure  of  confidential  commercial 
information  covered  by  paragraph  (c)  of 
this  section,  the  Coordinator  riiall 
promptly  notify  the  submitter, 
(g)  Exceptions  to  notice  requirement 

.The  notice  requirements  of  this  section 
shall  not  apply  if: 

<1)  The  Coordinator  determines  that 
the  information  should  not  be  disclosed; 

-     (2)  The  information  has  been 
published  or  has  been  officially  made 
available  to  the  public; 
'  {3}  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.Q 
552). 


Approved: 
R.  M.  Hufhtutlar, 

Deputy  Director  for  Administration. 

Date:  luly  28. 1988. 
[FH  Doc.  88-18393  Piled  8-24-88;  8:45  am] 

■Hung  COOe  MUMtt-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CQD7-86-02] 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway.  FL 

agency:  Coast  Guard,  DOT. 
action:  Final  Rule. 

summary:  At  the  request  of  the  Port  of 
Miami,  the  Coast  Guard  is  changing  the 
regulations  governing  the  Dodge  Island 
drawbridges  at  Miami,  Florida,  by 
extending  the  existing  regulation  and 
allowing  the  draw  to  remain  closed 
during  certain  periods.  This  change  is 
being  made  because  of  complaints  about 
highway  traffic  delays.  This  action  will 
accommodate  the  current  needs  of 
vehicular  traffic  and  still  provide  for  the 
reasonable  needs  of  navigation. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  September  26, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bnxfie  Rich,  telephone  (305)  536- 
4103. 

SUFMEMENTARV  INFORMATION:  On 
March  24, 1988,  the  Coast  Guard 
published  proposed  rules  (53  FR  9871) 
concerning  this  amendment  The 
Commander.  Seventh  Coast  Guard 
District,  also  published  the  proposal  as  a 
Public  Notice  dated  April  5, 1988.  In 
each  notice,  interested  persons  were 
given  until  May  9, 1988,  to  submit 
comments. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Mr.  Brodie  Rich,  project  officer,  and 
Lieutenant  Commander  S.T.  Fuger,  Jr., 
project  attorney. 

Discussion  of  Commmts 

One  hundred  and  twenty-eight 
comments  were  received.  One  hundred 
and  twenty-two  supported  the  proposal 
or  expressed  no  objection.  Five 
commentOrs  Opposed  any  change  to 
existingrsgulations  expressing  that 
further  restrictions  on  navigation 
imposed  by  a  more  restrictive  regulation 
would  necessitate  vessel  traffic  divert 
around  the  bridge,  and  considered  this 
regulation  duuige  unreasonable  to  meet 
>  the  i»esent-teeeas  of  navigation.  One  of 
thia  objectors  indicated  that  the 


proposed  regulation  change  would  cause 
adverse  economic  impacts  on  the 
marina  located  on  the  southwest  comer 
of  the  Dodge  Island  bridge  known  as 
Miamarina.  This  regulation  change 
would  relieve  present  vehicular  traffic 
conditions  resulting  from  the  steadily 
increasing  volume  of  passengers 
destined  to  and  from  the  passenger  port 
facilities  located  on  Dodge  Island,  lie 
scheduled  closure  periods,  will  still 
afford  opportunities  for  vessels  to 
transit  the  bridge  periodically  through 
the  day  on  Saturday  includiiig  three 
midday  openings  between  11:15  a.m. 
and  12:15  p.m.,  and  normally  scheduled 
openings  after  2.-00  p.m.  In  addition, 
since  there  exists  an  alternate  route 
around  this  drawbridge,  the  minimum 
disruption  of  waterway  access  resulting 
from  this  regulation  is  not  considered  to 
be  an  unreasonable  burden  to 
navigation.  This  regulation  will  only  be 
in  effect  until  the  high-level  fixed  bridge 
presently  under  construction  is 
completed,  which  will  provide 
uninterrupted  direct  highway  access 
from  the  mainland  to  Dodge  Island  (the 
Port  of  Miami).  The  final  mle  remains 
unchanged  from  the  proposed  rule 
published  on  March  24, 1988. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  Febniary  26, 
1979). 

The  economic  Impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  We  conclude 
this  because  the  regulations  exempt  tugs 
with  tows.  Since  the  economic  impact  of 
these  regulations  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregmng.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S-C  499;  49  CFR  1.40  and  33 
CFR  1.05-l(g). 

2.  Section  117.261  is  revised  to  read  as 
follows: 
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§117^1    Atlantic  liKraeoMtil  Waterway 
from  St  Marys  RIvar  to  Kay  Largo. 

*  *        *        t        * 

(pp)  Dodge  Island  bridges,  mile  1089.4 
at  Miami.  The  draws  shall  open  on 
signal:  except  that  bom  7:15  a.m.  to  5:45 
p.m.,  Monday  through  Saturday  except 
federal  hoUdays  and  from  9:15  a.m.  to 
2:15  p.m.  on  Sundays,  the  draw  need 
open  only  on  the  quarter-hour  and  three- 
quarter  hour.  From  9:20  a.m.  to  11:10  a.m. 
and  from  12:20  p.m.  to  2:10  p.m.  on 
Saturdays,  the  draws  need  not  open. 

*  •        »        *        « 

Dated:  August  16. 198a 
Martin  H.  Daniall, 

Rear  Admiral  U.S.  Coast  Guard,  Commander. 

Sevendi  Coast  Guard  District 

(FR  Doc.  8&-ig346  Filed  8-24-68;  8:45  ami 

BUJNQ  COOE  4tie-14-M 


33  CFR  Part  165 

[COTP  Port  Mhur,  Taxas  Reg.  8»-03] 

Security  Zone  Regulations;  Port  of 
Beaumont,  Texas  and  Sabine  Neches 
Waterway 

AQENCV:  Coast  Guard,  DOT. 
action:  Emergency  rule. 

SUMMARV:  The  Coast  Guard  is 
establishing  a  Security  Zone  within  the 
Port  (rf  Beaumont  and  around  the 
vessels  USNS  ALGOL,  USNS  ALTAIR. 
and  M/V  CYGNUS.  The  zone  is  needed 
to  safeguard  the  port  and  the  vessels 
from  sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature.  Entry  into  this  Seciuity  Zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  9  August  1988.  It 
terminates  on  27  August  1988  or  unless 
sooner  terminated  by  the  Coast  Guard 
Captain  of  the  Port. 
FOR  FURTHER  INFORSIATION  CONTACT: 
Commander  J.L.  Robinson  at  (409)  724- 
4343. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrarj'  to  public  interest  since 
immediate  action  is  needed  to  safeguard 
the  port  and  attending  vessels. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LCDR  B.J.  Lambert,  Project  Officer  for 
the  Coast  Guard  Captain  of  the  Port,  and 
CDR  J.A.  Unzicker.  Jr..  Project  Attorney, 


Eighth  Coast  Guard  District  Legal 
Office. 

Discussion  of  Regulation 

The  evolution  requiring  this  regulation 
will  begin  on  or  about  9  August  1988. 
Establishing  this  Seciuity  Zone  is 
essential  to  facilitating  REFORGER  88,  a 
joint  service  military  operation  which 
includes  a  military  equipment  load  out 
through  the  Port  of  Beaamont.  Texas. 
This  regulation  is  issued  pursuant  to  50 
U.S.C.  191  as  set  out  in  the  authority 
citation  for  all  of  Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Security  measures,  Vessels. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  D  of  Part  165  of  Title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g), 
6.0401,  6.04-6,  and  160.5. 

2.  A  new  S  165.T835  is  added  to  read 
as  follows: 

9165.T83S    Sactirtty  Zone:  Port  Of 
Beaumont,  Taxaa  and  Sablna  Nechaa 
Wataniiray  In  ttta  vicinity  of  ttM  USNS 
vaaaels  ALGOL,  ALTAIR  and  M/V  CYGNUS. 

(a)  Location.  The  following  area  is  a 
Security  Zone:  Port  of  Beaumont  within 
its  fenced  limited  access  perimeter,  the 
Neches  River  immediately  adjacent  to 
this  area  and  2  miles  ahead  and  1  mile 
behind  these  vessels  as  they  transit  the 
Sabine  Neches  Waterway. 

(b)  Effective  Date.  This  regulation 
becomes  effective  on  9  August  1988.  It 
terminates  on  27  August  1988  or  unless 
sooner  terminated  by  the  Coast  Guard 
Captain  of  the  Port. 

(c)  Regulations:  (1)  In  accordance  with 
the  general  regulations  in  Part  165.23, 
entry  into  this  Security  Zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port. 

Dated:  July  5. 1988. 

A.A  Whiting  lU, 

Captain.  USCG.  Captain  of  the  Port,  Port 

Artltur,  Texas. 

[FR  Doc.  86-19347  Filed  8-24-88;  8:45  am] 

BtLUNQ  CODE  4«10-14-M 


VETERANS  ADMINISTRATION 
39  CFR  Parts  17  and  21 

Eligibility  for  Medical  Benefits; 
Evidence  of  Inability  To  Defray 
Necessary  Medical  Expenses; 
Veterans  Education;  Clarlficatfon  of 
Mitigating  Circumatances;  Correction 

AGENCY:  Veterans  Administration. 
ACTION:  Final  rules;  corrections. 

SUMMARY:  On  pages  25061-25068  of 
Federal  Register  of  July  10. 1966  (51  FR 
25061),  the  Veterans  Administration 
(VA)  published  a  final  rule  amending  its 
medical  series  to  conform  with  changes 
to  several  sections  of  Title  38,  United 
States  Code,  enacted  with  passage  of 
Title  XK  of  Pub.  L.  99-272.  "TTie 
Veterans'  Health  Care  Amendments  of 
1988,"  significantly  affecting  veterans 
eligibility  for  health  care  benefits.  In  the 
process  of  making  the  amendments, 
gender  specific  language  was 
inadvertently  retained  and  some 
references  were  not  updated. 

On  pages  28883-28864  of  the  Federal 
Register  of  August  1. 1968  (53  FR  28883) 
the  VA  published  a  final  rule  clarifying 
the  Agency's  policy  on  mitigating 
circumstances  when  a  veteran 
withdraws  bom  a  course.  In  9  21.4136, 
subparagraph  (4)  on  mitigating 
circumstances  was  inadvertently  placed 
in  the  wrong  paragraph. 

This  notice  corrects  previously 
published  information. 

EFFECTIVE  DATES:  July  1, 1986  for  the 
Part  17  amendment;  July  11, 1968  for  the 
Part  21  amendment 

FOR  FURTHER  INFORMATION  CONTACT: 

Part  17:  Paul  Tryhus,  Chief.  Pohcies 
and  Procedures  Division  (ISeF),  Medical 
Administration  Service,  Department  of 
Medicine  and  Surgery,  Veterans 
Administration,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420,  (202)  233- 
2143. 

Part  21:  June  C.  Schaeffer,  Assistant 
Director  for  Education  Policy  and 
Program  Administration  (225), 
Vocational  Rehabihtation  and 
Education  Service,  Department  of 
Veterans  Benefits,  Veterans 
Administration,  810  Vermont  Avenue 
NW.,  Washington.  DC  20420,  (202)  233- 
2092. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  38  CFR  Part  17  and  21 

Health  care,  Veterans, 
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Dated:  August  19. 1968. 
C.G.  Verenes, 

Acting  Chief,  Directives  Management 

Division. 

PART  17— {AMENDED! 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  72  Slat.  1114;  38  U.S.C.  210, 
unless  otherwise  noted. 

2.  §  17.47  [Amended] 

In  §  17.47(e)(1)  (ii)  and  (iv),  remove  the 
word  "himself  wherever  it  appears,  and 
insert,  in  its  place,  the  word  "self. 

In  §  17.47(e)(2)  in  the  last  sentence, 
remove  the  words  "{c)(3)",  and  insert,  in 
their  place,  the  words  "(e)(1)". 

3.  §  17.50b  [Amended] 

In  §  17.50b(a)  in  the  second  sentence, 
remove  the  words  "§  17.50  (c)  through 
(f)",  and  insert,  in  their  place,  the  words 
"§  17.50  c  through  f . 

,4.  §  17.60  [Amended] 

In  §  17.60(c)  in  the  fiis\.  sentence, 
remove  the  words  "§  17.48(g)",  and 
insert,  in  their  place,  the  words 
"§  17.48(j)". 

PART  21— {AMENDED] 

1.  In  S  21.4136,  paragraph  (1)(4)  is 
correctly  added  as  (k)(4)  to  read  as 
follows: 

§21^136    Rates;  •ducatioiwl  asaistanc* 
allowanca;  39  IL5.C  Cha|>tar  34. 

*  *        *        •        • 

(k)  Mitigating  circumstances.  *  '  ' 
(4)  If  the  student  withdraws  from  a 
course  during  a  drop-add  period,  the  VA 
will  consider  the  circumstances  which 
caused  the  withdrawal  to  be  mitigating. 
Veterans  who  wididraw  from  a  course 
during  a  drop-add  period  are  not  subject 
to  the  reporting  requirement  found  in 
paragraph  (k)(l)(ii)  of  this  section. 

(Authority:  38  U.S.C.  1780(a] 

*  *         «         •         * 

(FR  Doc.  88-19228  Filed  8-24-88;  8:45  am] 
BILUNG  COOC  (320411-11 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-3391-9I 

Approval  and  PronMiigation  of  Air 
Quality  Imptemantation  Plana;  Naahua, 
NH,  Cart>on  Monoxide  Attainment  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Pinal  rule. 


SUMMARY:  EPA  is  approving  State 
Implementation  Plan  revisions 
submitted  by  the  State  of  New 
Hampshire.  The  intended  effect  of  these 
revisions  is  to  control  emissions  of 
carbon  monoxide  in  Nashua,  New 
Hampshire,  in  order  to  attain  the 
primary  National  Ambient  Air  QuaUty 
Standard  by  December  31, 1990  and  to 
provide  for  reasonable  further  progress 
in  the  interim,  as  required  under  Part  D 
of  the  Clean  Air  Act  Amendments  of 
1977, 

EFFECllVE  DATE:  This  action  will  be 
effective  on  September  26, 1988. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Environmental 
Protection  Agency,  Room  2312,  JFK 
Federal  Building,  Boston,  MA  02203; 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460;  and 
the  New  Hampshire  Department  of 
Environmental  Services,  Air  Resources 
Division,  64  N.  Main  St.,  Concord,  NH 
03302. 

FOR  FURTHER  INFORMATION  CONTACT 
Thomas  F.  Wholley,  (617)  565-3233;  FTS 
835-3233. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  26, 1985,  September  12, 
1985,  December  3. 1985,  luly  25, 1986, 
October  7, 1988,  May  12, 1987  and 
October  15, 1987,  the  Director  of  the 
New  Hampshire  Air  Resources  Division 
(ARD)  submitted  revisions  to  the  New 
Hampshire  State  Implementation  Plan 
(SIP).  These  revisions  request  an 
extension  of  the  attainment  date  for 
carbon  monoxide  (CO)  for  the  City  of 
Nashua  to  1990  and  contain  the 
necessary  attainment  plan.  The  plan 
includes  local  street  improvements,  a 
vehicle  Anti-tampering/ Anti-fuel 
Switching  program  and  a  vehicle 
Inspection/Maintenance  (I/M)  program. 

On  August  4, 1986  (51  FR  27878),  EPA 
published  a  Notice  of  Proposed 
Rulemaking  proposing  approval  of  the 
overall  plan.  On  June  12, 1987  (52  FR 
22503),  EPA  published  a  Supplementary 
Notice  of  Proposed  Rulemaking 
proposing  approval  of  the  rules  for  the  1/ 
M  program  in  Nashua  and  eleven 
surrounding  towns  (Amherst,  Derry, 
Hollis,  Hudson,  Litchfield,  Londonderry, 
Merrimack,  Pelham,  Salem,  and 
Windham). 

Details  of  the  plan,  the  history  of  its 
development,  and  EPA's  rationale  for 
proposing  approval  of  the  plan  are 
provided  in  detail  in  EPA's  August  4, 
1986  Federal  Register  notice.  Similarly, 
details  of  the  I/M  program  and  EPA's 


rationale  for  approving  the  I/M  rules  are 
provided  in  detail  in  EPA's  June  12, 1987 
notice.  As  no  public  comments  were 
received  on  either  notice,  details 
provided  in  those  notices  will  not  be 
repeated  here.  The  remainder  of  this 
notice  discusses  information  received 
since  the  proposals  were  published. 

I/M  Program  Requirements 

The  criteria  EPA  uses  in  evaluating 
the  adequacy  of  I/M  programs  are 
discussed  in  detail  in  a  policy  docimient 
published  in  the  Federal  Re^ster  on 
January  22, 1981  (46  FR  7182).  The 
Nashua  area  program  was  reviewed 
against  these  criteria  and  found  to 
satisfy  seven  of  the  ten  applicable 
requirements.  EPA  proposed  approval  of 
the  I/M  rules  with  the  understanding 
that  New  Hampshire  would  submit  the 
information  on  the  following  criteria 
before  final  rulemaking:  (1)  The 
recordkeeping  and  record  submittal 
requirements;  (2)  the  surveillance 
procedures;  and  (3)  the  public 
awareness  plan. 

On  October  15, 1987,  New  Hampshire 
submitted  information  on  the  missing 
elements.  The  New  Hampshire 
Department  of  Safety  (DOS),  the  agency 
responsible  for  implementing  the  I/M 
program,  has  agreed  with  EPA  on  what 
will  be  included  on  emission  inspection 
reports  and  quarterly  reporting  of  data. 
We  have  also  agreed  that  criteria  for 
targeting  of  surveillance  inspections  will 
include  low  failure  rates,  abnormal 
frequencies  of  reported  test  results,  and 
complaints.  For  public  awareness.  New 
Hampshire  will  conduct  an  extensive 
press  and  letter  campaign,  including 
distribution  of  EPA  pamphlets  on  I/M 
and  emission  controls  to  all  motorists  in 
the  program  area. 

EPA  finds  that  this  information 
satisfies  the  criteria  set  forth  in  the 
policy  document  referenced  above.  For 
more  details  on  EPA's  review,  see  the 
Technical  Support  Document  available 
at  locations  listed  in  the  ADDRESSES 
section  of  this  notice. 

Local  Street  Improvements 

The  attainment  plan  commits  to  four 
transportation  control  measures  which 
reduce  traffic  congestion  around 
intersections  with  high  CO  levels.  These 
measures  include  rerouting  of  traffic 
road  construction,  parking  controls  and 
optimization  of  signal  timing.  The 
December  3, 1985  submission  contained 
details  of  these  measures  and  a 
schedule  showing  full  implementation 
by  December.  1986.  In  the  August  4, 1986 
Notice  of  Proposed  Rulemaking,  EPA 
noted  that  final  approval  would  not  be 
published  until  these  measures  had  been 
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implemented  or  until  legal  authority  to 
implement  them  had  been  obtained. 

Since  that  time,  the  City  of  Nashua, 
the  ARD  and  EPA  have  worked  together 
to  modify  the  details  of  the  December  3, 
1985  submission.  These  modifications, 
submitted  by  New  Hampshire  on  May 
12, 1987.  accommodate  some  of  the  city's 
other  needs  but  still  result  in 
improvements  in  air  quality  of  the  same 
magnitude  as  the  original  plan. 

EPA  has  reviewed  the  modified  local 
street  improvements  and  is  satisfied  that 
they  provide  the  equivalent 
improvements  in  air  quality  as  the 
measures  we  originally  proposed  for 
approval.  EPA  is  also  satisfied  that  all  of 
these  measures  have  been  implemented. 
Further  details  on  EPA's  review  are  also 
found  in  the  Technical  Support 
Document  referenced  above. 

Final  Action 

EPA  is  approving  the  New  Hampshire 
Carbon  Monoxide  State  Implementation 
Plan  for  the  City  of  Nashua  and  New 
Hampshire's  request  to  extend  the 
attainment  date  to  December  31, 1990. 
EPA  is  also  approving  the  Nashua  area 
I/M  program  rules  and  the  commitment 
from  the  Governor  to  convert  the 
program  to  computer  analyzers,  if 
necessary. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291.  Under  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  24, 1988.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  section  307(b)(2)). 

List  of  Subj«cto  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide. 

Note.— Incorporation  by  reference  of  the 
State  Implementation  Wan  for  the  State  of 
New  Hampshire  was  approved  by  the 
Director  of  the  Federal  Register  on  July  1. 
1982. 

Date:  May  27. 1988. 
Lm  M.  Thoaua, 

Administrator. 

Part  52  of  Chapter  I,  Title  40  of  Code 
of  Federal  Regulations  is  amended  as 
follows: 


Subpart  EE-ltow  Han^tMr* 

2.  Section  52.1520  is  amended  by 
adding  paragraph  (c)(39)  as  follows: 

§5Z1520    ktontmcalionofptan. 
•        •        •        ♦       • 

(c)  *  •  • 

(39)  Attainment  plans  for  carbon 
monoxide  for  the  City  of  Nashua 
including  an  extension  of  the  attainment 
date  to  December  31. 1990  as  submitted 
ou  September  12. 1985,  December  3, 
1985,  October  7, 1988,  March  8, 1987, 
May  12, 1987  and  October  15, 1987. 

(i)  Incorporation  by  Reference.  (A) 
The  New  Hampshire  Code  of 
Administrative  Rules,  Department  of 
Safety,  Chapter  900.  Emission 
Inspections,  Part  Saf-M.  901,  Part  Saf-M 
902,  Part  Saf-M  903,  Part  Saf-4^  904,  Part 
Saf-M  905,  Part  Saf-M  906,  Part  Saf-4s4 
907,  Part  Saf-M  906,  Part  Saf-M  909,  and 
Part  Saf-M  9ia  effective  October  6, 
1986. 

(B)  Section  715.02  Introductory  Text 
and  paragraph  (1)  of  Part  Saf-M-715,  and 
§  718.01  Introductory  Text  and 
paragraph  (g)  of  Part  Saf-M-716, 
submitted  to  New  Hampshire 
Department  of  Safety  by  the  State  of 
New  Hampshire  on  August  14, 1985. 

(ii)  Additional  Material.  (A)  A  letter 
from  Governor  John  H.  Sununu  to 
Michael  R.  Deland,  dated  March  6, 1987, 
committing  to  take  legislative  measures 
to  convert  the  Inspection/Maintenance 
program  in  the  Nashua  area  to  the  use  of 
computerized  emission  analyzers  in  the 
event  that  the  program  is  found  to  not  be 
achieving  the  necessary  emission 
reductions. 

(B)  Narrative  submittals,  including  an 
attainment  demonstration. 

(FR  Doc.  88-12831  Filed  8-24-68;  a-45  am] 
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40  CFR  Part  52 
[FRL-3430-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  OMo 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
action:  Final  rule. 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U AC.  7401-7642. 


summary:  USEPA  is  approving  Ohio's 
Good  Engineering  Stadc  Height 
Regulations,  Ohio  Administrative  Code 
Chapter  3745-16-01  and  02,  as  a  revision 
to  the  Ohio  State  Implementation  Plan 
(SIP).  The  rules  USEPA  Is  approving 
restrict  the  use  of  stack  height  and 
dispersion  techniques  in  setting 
emission  limits  which  are  based  on  the 
impact  of  source  emissions  on  ambient 
air  quality.  The  rules  are  intended  to 


satisfy  the  requirements  of  Section  123 
of  the  Clean  Air  Act. 
EFFECnvi  date:  This  rule  will  become 
effective  on  September  26, 1988. 
addresses:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  reconunended  that  you 
telephone  Debra  Marcantonio,  at  (312) 
886-6088,  before  visiting  the  Region  V 
office.) 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch. 
230  South  Dearborn  Street,  Chicago. 
Illinois  60604. 

Ohio  Environmental  Protection  Agency, 
Office  of  Air  Pollution  Control,  1800 
WaterMark  Drive,  Columbus,  Ohio 
42366-0149. 

U.S.  Environmental  Protection  Agency, 
Public  Information  Reference  Unit,  401 
M  Street  SW..  Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  Marcantonio,  (312)  886-6088. 

SUFPU9NENTARY  INFORMATION:  Section 

123  of  the  Clean  Air  Act  as  amended, 
requires  USEPA  to  promulgate 
regulations  to  ensure  that  the  degree  of 
emission  limitation  required  for  the 
control  of  any  air  pollutant  under  an 
applicable  State  I^^)lementation  Plan 
(SIP)  is  not  affected  by  that  portion  of 
any  stack  height  wfaidi  exceeds  good 
engine«ing  practice  (GEP)  or  by  any 
other  dispersion  technique.  A  regulation 
implementing  section  123  was 
promulgated  on  February  8. 1982  (47  FR 
5864).  Revisions  to  the  regulation  were 
published  on  July  8, 1985  (50  FR  27892). 

State  ImplementatioD  Plan 
Requirements 

Pursuant  to  section  406(d)(2)  of  the 
Clean  Air  Act  Amendments  of  1977. 
USEPA  is  requiring  that  all  States  (1) 
review  and  revise,  as  necessary,  their 
SIP  to  include  provisions  that  limit  stack 
height  credits  and  dispersion  techniques 
in  accordance  with  USEPA's  July  8, 
1985,  revised  regulations  and  (2)  review 
all  existing  emission  limitations  to     -■ 
determine  whether  any  of  these 
limitations  have  been  affected  by 
impermissible  stack  height  credits  above 
GEP  or  by  any  other  dispersion 
techniques.  For  any  limitations  that 
have  been  so  affected.  States  are 
required  to  prepare  revised  limitations 
consistent  with  their  revised  SIP.  All  SIP 
revisions  and  revised  emission 
limitations  were  required  to  be 
submitted  to  USEPA  within  9  months  of 
promulgation  of  the  July  8, 1985,  revised 
stack  height  regulations. 

Today's  notice  addresses  the  State's 
Stack  Height  Regulations  developed  to 
include  provisions  in  the  Ohio  SIP  that 
limit  stack  height  credits  and  dispersion 
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techniques  in  accordance  with  USEPA's 
July  8, 1965,  regulations.  This  action  is 
potentially  subiect  to  review  and 
modification  after  USEPA  finalizes  its 
response  to  the  decision  in  NRDC  v. 
Thomas.  838  F.2d  1224  (D.C.  Cir.  1988). 
Any  revised  limitations  for  sources  in 
Ohio  will  be  addressed  at  a  later  time  in 
a  separate  Federal  Register  notice. 

On  March  3, 1986.  Ohio  EPA 
submitted  GEP  Stack  Height  Regulations 
for  inclusion  in  the  State  Implementation 
Plan.  These  regulations  were  adopted  by 
the  State  on  February  12, 1986,  and 
became  effective  on  March  5. 1986.  On 
May  6. 1987  (52  FR  16877),  USEPA 
proposed  to  approve  Ohio's  regulations. 
USEPA's  proposed  approval  was  based 
on  the  State  regulations  being  the  same 
or  similar  to  the  Federal  regulations 


with  a  few  exceptions.  Only  one 
exception  (i.e.,  definition  of  emission 
limitation  and  emission  standard]  was 
considered  significant  enough  to  require 
further  clarification  from  the  State.  This 
clarification  was  submitted  to  USEPA 
on  September  2, 1987.  No  other  public 
comments  were  submitted  on  USEPA's 
proposed  action. 

In  the  September  2, 1987  letter,  the 
Ohio  Environmental  Protection  Agency 
(OEPA)  informed  USEPA  that  it 
intended  the  State  definition  of 
"emission  standard  or  emission 
limitation"  to  be  consistent  with  the 
Federal  definition. 

The  only  difference  between  the  State 
and  Federal  language  is  that  the  Federal 
definition  states  that  the  limits  or 
standards  apply  on  a  continuous  basis 


and  will  assure  continuous  emission 
reduction.  In  its  comment  letter,  OEPA 
noted  that  emission  limits  developed  by 
their  Agency"  *  *  *  apply  on  a 
continuous  basis  *  *  *".  As  such,  Ohio 
felt  that  the  additional  language  in  the 
Federal  definition  was  uimecessary. 
USEPA  accepts  this  clarification  to  the 
State's  definition  of  emission  limitation 
and  emission  standard  and  is 
incorporating  this  letter  by  reference 
into  the  SIP. 

As  discussed  in  the  notice  of  proposed 
rulemaking,  the  State  definitions  are 
generally  identical  to  the  Federal 
requirements.  In  the  tables  below,  the 
State  definitions  are  compared  to  the 
Federal  definitions.  Based  on  this 
comparison,  the  State  regulations  are 
approvable. 


/.  Definitions 


Definition 

AppKcabie  Federal  regulatk>n 

State  regutation 

Conwnents 

(Not  Applicable) 

StAch  in  FxKtAnr^ 

(Not  Applicable) _ 

S  51  Koa) 

3745-1 6-01  (A) 

3745-16-01(8) 
3745-16-01  (C) 

3745-16-01(0) 

3745-1 6-01  (E) 

3745-16-01(F) 

3745-16-01(6) 
3745-16-01  (H) 
3745-16-01(1) 

Inchxtes  those  definitions  in  3745-15-01.  tOn  October  10.  1982  (47  FH 

43375),  USEPA  approved  3745-15-01]. 
hjentical  to  Federal. 

f  51  1(hh) 

Nearly  identk:al  (State  uses  the  word  "source"  in  place  of  "facaity"  except  in 

Emission  Limitation  and  Emis- 
sion Standard. 

40  CFft  51.1(Z) 

i  51.1(kk).._ 

(C)(2)(e).) 
Both  the  State  and  the  Federal  limits  are  intended  to  apply  on  a  continoous 

basis.  Ohio  »i*yt»tted  a  darifeation  letter  during  the  puWk:  comment  penod. 
State  ragulatkjn  is  identical,  except  that  it  defines  a  "nuisance"  through 

Good  Engir>eefing „ _ 

Nearby - 

Stack - 

Stack  Height  ....„ 

8  51  ifii) . 

referertce  to  3745-15-07  (approved  by  USEPA  on  August  13,  1964,  49  FR 
32181). 
State  regulation  is  similar.  The  July  8,  1985  notice  has  a  provision  altowmg  the 

151. 1(i) _ 

S51.1(fD _ 

use  of  fieW  study  or  fluid  model  demonstrations  to  verify  the  GEP  stack 
height  formula.  The  State  has  accepted  this  proviskxi  by  altowing  the 
Director  to  request  such  a  demonstration.  The  State  regulation  references 
3745-31  and  3745-35,  instead  of  40  CFR  Parts  51  and  52.  USEPA 
approved  3745-35  on  June  10,  1982  (47  FR  25144),  and  Juty  8,  1963  (48 
FR  31400).  USEPA  conditionally  approved  in  final  3745-31  on  October  31, 
1980  (45  FR  72119),  and  proposed  to  remove  the  corxStions  on  July  5, 
1984  (49  FR  27584). 

Wertical  to  Federal. 

Concept  Identical  to  Federal. 

State  definition  is  acceptable. 

The  State  requirements  as  noted  in  the  table  are  either  the  same  or  similar  to  the  Federal  requirements  and,  thus, 
are  acceptable. 

//.  Stack  Height  Requirements 


Requirement 


Appbcabillty  Exemptions 

Slack  Heis^  Credit „._. 

Put>lk:    Hearing    (on    Greater 

than  Formula  Credit). 
Actual  Stack  Height 


Federal  regulatK>n 


40  CFR  51.12(k) 3745-16-02(A) 


State  regulation 


S  51.12(0.. 
8  51.12(i).. 

551.12(1).. 


3745-16-02(8) 
3745-1 6-02(C) 

3745-16-02(0) 


Comments 


kJentical. 

Concept  identical  to  Federal. 

Concept  Identical  to  Federal 

Concept  klerrtical  to  Federal. 


USEPA  is  taking  final  action  to 
approve  Ohio's  Good  Engineering  Stack 
Height  Regulations,  Ohio  Administrative 
Code  Chapter  3745-16-01  and  02,  as  a 
revision  to  the  Ohio  SIP. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291, 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 


action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  24, 1988.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2),) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Sulfur  oxides, 
Intergovemment  all  pollutants. 
Incorporation  by  reference. 


Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Ohio  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated:  August  8,  1988. 
Lee  M.  Thomas, 

Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  I,  Part  52,  is 
amended  as  follows: 
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PART  S2-APPR0VAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

SubfMrt  KK-OMo 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.&C.  7401-7402. 

2.  Section  52.1870  is  amended  by 
adding  new  paragraph  (c)(81)  to  read  as 
follows: 

§52.1870    kterrtffieation  Of  plan. 

(c)  *  •  • 

(81)  On  March  3. 1988,  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  submitted  Good  Engineering 
Stack  Height  Regulations  as  a  revision 
to  the  Ohio  State  Implementation  Plan 
(SIP). 

(i)  Incorporation  by  reference. 

(A)  Ohio  Administrative  Code 
Chapter  3745-16-01  and  02,  entitled 
"Definitions"  and  "Good  Engineering 
Practice  Stack  Height  Regulations". 
These  rules  were  adopted  by  the  State 
on  February  12, 1986  and  were  effective 
on  March  5, 1986. 

(B)  September  2, 1987  letter  from 
Richard  L  Shank.  HlD.,  Director  Ohio 
Environmental  Protection  Agency:  to 
Valdas  Adamkus,  Regional 
Administrator,  USEPA. 

(ii)  Additional  material. 

(A)  March  3, 1986,  letter  from  Warren 
W.  Tyler,  Director,  Ohio  Environmental 
Protection  Agency;  to  Valdas  Adamkus, 
Regional  Administrator,  U.S.  EPA. 

3.  Section  52.1881  is  amended  by 
revising  paragraph  (a)  introductory  text, 
and  adding  paragraph  (a)(ll)  to  read  as 
follows: 

§  52.1881    Control  strategy:  Sulfur  oxides 
(sulfur  dioxMe). 

(a)  USEPA  is  approving,  disapproving 
or  taking  no  action  on  various  portions 
of  the  Ohio  sulfur  dioxide  control  plan 
as  noticed  below.  The  disapproved 
portions  of  the  Ohio  plan  do  not  meet 
the  requirements  of  S  51.13  of  this 
chapter  in  that  they  do  not  provide  for 
attainment  and  maintenance  of  the 
national  standards  for  sulfur  oxides 
(sulfur  dioxide).  (Where  USEPA  has 
approved  the  State's  sulfur  dioxide  plan. 
those  regulations  supersede  the  federal 
sulfur  dioxide  plan  contained  in 
paragraph  (b)  of  this  section  and 
S  52.1882.) 

(11)  Approval.  USEPA  approves 
Ohio's  Good  Engineering  Stack  Height 
Regulations  as  contained  in  Ohio 
Administrative  Code  Chapter  3745-16- 
01  and  02.  These  rules  were  adopted  by 


the  State  on  February  12, 1966  and  were 

effective  on  March  5, 1986. 

•        •*•••♦ 

(FR  Doc  88-18581  Filed  8-24-68;  6:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

Amendment  of  Ow  Commission's 
Environmentai  Rules;  Conrectlon 

agency:  Federal  Communications 

Commission. 

ACTKMl:  Final  rule;  correction. 

summary:  This  action  corrects  the 
release  date  and  title  of  action  taken  in 
the  Final  Rule  document  concerning  the 
Commission's  Environmental  Rules. 

FO«  FimTHER  INFORMATION  CONTACT: 

Ronald  Jackson  (202)  632-4178. 
SUPPUMEMTARY  INR>RMAT10N:  On  July 
28, 1988,  at  53  FR  28393,  the  Commission 
pubUshed  a  summary  of  a  Final  rule, 
FCC  88-191,  in  this  proceeding 
concerning  the  Environmental  rules. 
Inadvertently,  the  release  date  of  the  full 
text  of  this  action,  mentioned  in  the 
Supplementary  Information  section  of 
the  Preamble,  was  stated  as  being  July 
19, 1988.  The  correct  release  date  is 
August  18, 1988,  In  addition,  the  type  of 
document  was  misstated  as  a  Summary 
of  Memorandum  Opinion  and  Order. 
The  correct  title  should  read;  Summary 
of  Order. 
H.  Walker  Feaster  m. 

Acting  Secretary,  Federal  Communications 
Commission. 

[FR  Doc.  88-19269  Filed  8-24-88:  8:45  am) 
BUJJNO  COOE  •712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611  and  662 
[Docket  No.  80737-8165] 

Northern  Anchovy  Fishery;  Foreign 
Fishing 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  final  harvest  quotas. 


SUMMARY:  NOAA  issues  this  notice 
announcing  the  final  determination  of 
estimated  spawning  biomass  and 
harvest  quotas  for  the  northern  anchovy 
fishery  in  the  exclusive  economic  zone 
(EEZ)  for  the  1988-89  fishing  season. 
The  harvest  quotas  have  been 


determined  by  application  of  the 
formulas  in  the  Northern  Anchovy 
Fishery  Management  Plan  (FMP)  and  its 
implementing  regulations.  This  action  is 
intended  to  notify  fishermen  and  the 
pubUc  of  the  final  harvest  quotas  and  to 
promote  orderly  management  of  the 
fishery. 

EFFECTIVE  DATE:  Effective  August  22. 
198& 

FOR  FURTMIR  INFORMATION  CONTACT: 

James  J.  Morgan.  NMFS,  Southwest 
Region.  21^-514-6667. 

SUPPLEMENTARY  INFORMATION:  In 
con8ultati<Hi  with  the  California 
Department  of  Fish  and  Game  and  the 
NMFS  Southwest  Fisheries  Center,  the 
Director  of  the  NMFS  Southwest  Region 
(Regional  Director)  made  a  preliminary 
determination  that  the  spawning 
biomass  of  the  central  subpopulation  of 
northern  anchovy  [Engraulis  mordax) 
was  950,000  metric  tons  (mt).  The 
biomass  estimate  is  derived  from,  and  is 
equivalent  to,  the  Egg  Production 
Method  of  measurement  but  is  based  on 
the  Stock  Synthesis  Model. 
Documentadoa  of  the  spawning  biomass 
estimate  is  contained  in  Administrative 
Report  LJ-88-17  published  by  the 
Southwest  Fisheries  Center.  NMFS. 
From  this  estimate,  the  Regional 
Director  calculated  preliminary 
determinations  of  harvest  quotas  and 
special  allocations  for  the  1988-89 
anchovy  fishing  season  by  applying 
formulas  in  the  FMP.  These  preliminary 
determinations  were  announced  in  the 
Federal  Register  on  July  14, 1988  (53  FR 
26617).  Regulations  at  50  CFR  611.20(c) 
require  that  the  estimated  total 
allowable  level  of  foreign  fishing 
(TALFF)  for  this  fishery  also  be 
published  at  the  beginning  of  the  fishing 
year. 

The  preliminary  determinations  were 
discussed,  and  agreed  to,  at  a  pubhc 
meeting  of  the  Pacific  Fishery 
Management  Council  (Council)  on  July 
14, 1988,  in  Portland.  Oregon.  Public 
comments  were  invited  in  the 
announcement  and  at  the  Council 
meeting;  no  public  comments  were 
received. 

At  the  time  of  pubhcation  of  the 
preliminary  notice,  age  data  were  not 
available  for  1987.  Since  the  preliminary 
biomass  estimate  was  announced,  age 
data  have  been  received,  and  the  final 
spawning  biomass  has  been  calculated 
to  be  1,008,000  mt.  Even  though  the  final 
estimate  for  spawning  biomass  is  larger 
than  the  initial  estimate,  the  harvest 
quotas  previously  announced  cannot  be 
increased  because  the  U.S.  harvest 
quota  cannot  exceed  144,900  mt. 
Regulations  at  50  CFR  662.20(b)  provide 
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that  when  the  estimated  spawning 
hiomass  is  equal  to  or  greater  than 
300,000  mt  the  reduction  harvest  quota 
in  the  PaciHc  anchovy  fishery  area  will 
be  70  percent  of  the  estimated  spawning 
biomass  in  excess  of  300,000  mt,  or 
140,000  mt  whichever  is  less.  Thus,  the 
preliminary  reduction  harvest  quota  was 
the  maximum  allowable  under  the 
regulations  and  cannot  be  increased. 
The  non-reduction  harvest  quota  is  4,900 
mt.  The  reduction  harvest  quota  plus  the 
non-reduction  harvest  quota  equals  the 
optimum  yield  (OY). 
I     By  applying  the  formulas  in  the  FMP 
and  in  S  662.20,  the  Regional  Director 
has  made  the  following  final 
determinations  of  harvest  quotas, 
special  allocations,  and  expected 
processing  levels  based  on  an  estimated 
spawning  biomass  of  1,008,000  mt; 

1.  The  total  U.S.  harvest  quota  or  OY 
of  northern  anchovy  is  144,900  mt  plus 
an  tmspecified  amount  for  use  as  live 
bait. 

2.  The  total  U.S.  harvest  quota  for 
reduction  purposes  is  140,000  mt. 

a.  Of  the  total  reduction  harvest 
quota,  9,072  mt  is  reserved  for  the 


reduction  fishery  in  subarea  A  (north  of 
Pt.  Buchon). 

b.  The  reduction  quota  for  subarea  B 
(south  of  Pt.  Buchon)  is  130,928  mt. 

3.  The  U.S.  harvest  allocation  for  non- 
reduction  fishing  (i.e.,  fishing  for 
anchovy  for  use  as  dead  bait  and  direct 
human  consumption)  is  4,900  mt. 
However,  non-reduction  fishing  is  not 
limited  until  the  total  catch  in  both  the 
reduction  and  non-reduction  fisheries 
reaches  the  total  harvest  quota  of 
144,900  mt. 

4.  There  is  no  U.S.  harvest  limit  for  the 
live  bait  fishery. 

5.  The  domestic  annual  processing 
(DAP)  capacity  for  the  reduction  and 
non-reduction  industry  is  1,621  mt. 

6.  llie  amount  allocated  to  joint 
venture  processing  (JVP)  is  zero  because 
there  is  no  history  of,  nor  are  there 
applications  for,  joint  ventures. 

7.  The  domestic  annual  harvest  PAH) 
capacity,  the  sum  of  DAP  and  }VP,  is 
1,621  mt. 

8.  The  TALFF  is  80.903  mt.  The  FMP 
states  that  the  TALFF  in  the  EEZ  will  be 
based  on  the  U.S.  portion  of  the  OY 
minus  the  DAH  and  minus  that  amount 


of  expected  harvest  in  the  Mexican 
fishery  zone  which  is  in  excess  of  that 
allocated  by  the  FMP.  The  excess 
Mexican  harvest  in  1988-1988  is 
expected  to  be  62,376  mt.  Applying  the 
formula  in  the  FMP  results  in  the 
following  for  TALFF:  [TALFF  =  (144.900 
mt- 1,621  mt)- (62.376  mt)  =  80,903  mt]. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  Part  662  and  S  611.20 
and  complies  with  Executive  Order 
12291. 

List  of  SubjecU  in  50  CFR  Parts  611  and 
662 

Fisheries. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  22. 1988. 

James  W.  Brennan, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  88-19318  Filed  8-22-88;  2:50  pm] 
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Vol.  53.  No.  185 

Thursday.  Aaguet  ZS,  1988 


This  section  of  itw  FEDERAL  REGISTER 
contains  nofices  to  the  public  of  the 
proposed  issuance  of  rates  and 
regulations.  The  pwpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  nile 
making  prior  to  the  adoption  of  the  final 
mies. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart40 

Custody  «id  Long-Tarm  Care  of 
UrwHum  MW  TaMngs  Sites 

agency:  Nuclear  Regulatory 
Commissicm. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 


SUMMARV.  The  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
general  licenses  that  would  permit  NRC 
to  license  the  custody  and  long-term 
care  of  decommissioned  uranium  or 
thorium  mill  tailings  sites  after  remedial 
actions  under  the  Uranium  Mill  Tailings 
Radiation  Control  Act  have  been 
completed.  Commission  action  is  needed 
to  provide  a  procedure  that  ensures  the 
maintenance  of  closed  sites  in  a  manner 
sufficient  to  protect  the  public  health 
and  safety  and  the  environment.  This 
action  is  necessary  to  meet  the 
requirements  of  Titles  I  and  II  of  the 
Uranium  Mill  Tailings  Radiation  Control 
Act.  Although  this  notice  is  being 
published  as  an  advance  notice  of 
proposed  rulemaking  (ANPRM),  the  full 
text  of  a  proposed  rule  is  included  and  a 
proposed  rule  may  not  be  necessary. 
date:  Comment  period  expires  October 
24. 1988.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555 
Attention:  Docketing  and  Service 
Branch.  Dehver  comments  to:  11555 
Rockville  Pike.  Rockville,  Maryland, 
between  7:30  a.m.  and  4:15  p.m. 

Comments  received,  the 
environmental  assessment  and  finding 
of  no  significant  impact,  and  the 
regulatory  analysis  can  be  examined  at: 
The  NRC  Pubhc  Document  Room.  1717 
H  Street  NW..  Washington,  DC. 


FO«  mmxum  inw>iimatioii  contact: 
Mark  Haiafield.  Office  <A  Noclear 
Regulatory  Reaaidi.  U.S.  Nodear 
RegalatoryCoaiadssion,  Washington, 
DC  20SS5.  MaU  Stop  NL/S-260. 
Telephone  (301)  492-3877. 

SUPPLEMENTARY  INFORMATKMI: 

I.    Background. 
Q.    Propoaad  Actioa. 

in.    The  Stabilixatioii  and  Long-Tenn  Care 
Program  (Tide  I  and  Title  U). 

IV.  The  SurveQlaiice  and  Maintenance  Plan. 

V.  Future  Uses  of  tke  I^posal  Site. 

VI.  PeQtloa  for  Rulemaking. 

VII.  Issues  for  Comment. 
Vm.    ANPRM/Preposal  Rule. 

IX.  Fincfiag  of  No  Significant  Environmental 
Impact:  AvailabtHty. 

X.  Paperwork  Reduction  Act  Statement. 

XI.  Regutataqr  Analysis. 

Xn.    Regulatory  FlexIbiHty  Certification 

StatMBBHt 

XUI.    ListofSdHecU. 
I.  Background 

In  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978 
(UMTRCA)  the  Congress  recognized 
that  uranium  mill  tailings  may  pose  a 
potentially  significant  radiation  health 
hazard  to  the  public.  One  of  the 
measures  enacted  by  Congress  to 
control  this  hazard  is  to  place  the  long- 
term  custodial  care  of  the  uranium  or 
thorium  mill  tailings  disposal  site,  after 
completion  of  all  remedial  actions,  in  the 
hands  of  government. 

Tide  I  of  UMTRCA  defines  the 
statutory  authority  and  roles  of  the 
Department  of  Energy  (DOE)  and  the 
NRC  with  regard  to  the  remedial  action 
program  for  inactive  uranium  mill 
tailings  sites.  Title  I  requires  that,  upon 
completion  of  the  remedial  action 
program  by  DOE,  these  sites  be 
maintained  by  the  DOE.  or  other  Federal 
agency  designated  by  the  President, 
under  a  license  issued  by  the 
Commission.  Title  II  of  UMTRCA 
contains  similar  requirements  for  NRC 
licensing  of  presently  active  uranium  or 
thorium  mill  tailings  sites  following  their 
closure  and  operating  license 
termination.  These  sites  would  be 
licensed  by  the  Commission  upon  their 
transfer  to  the  Federal  Government  or 
the  State  in  which  they  are  located,  at 
the  option  of  the  State.  These  proposed 
regulations  will  complement  other 
UMTRCA  required  regulations  which 
have  been  completed  and  cover 
activities  through  closure. 


n.  fTopoaed  ActkM 

The  re^aUny  additions  being 
considered  to  Part  40  would  provide  for 
two  new  genetal  licenses.  Hie  general 
licenses  in  S  4027  and  1 40.28  would 
corre^Mod  to  Title  I  and  Title  II  of 
UMTRCA,  respectively.  The  provisions 
in  9  40^  wottid  apply  to  inactive  sites 
and  the  provisiiHu  in  f  40.28  would 
apply  to  active  sites.  Although  the 
requirements  in  §  40.27  and  1 40.28 
would  differ  somewhat  doe  to  the 
differences  in  Title  I  and  Title  0  of  the 
Act,  the  criteria  for  determining  what 
constitutes  adeqaate  monitoring, 
maintenance,  and  eraeigency  measures 
for  long4enn  custodial  care  are  the 
same. 

The  regulations  being  considered  deal 
only  with  aranimn  or  thorium  mill 
tailings  sites  after  remedial  actions  have 
been  completed.  Upon  satisfactory 
reclamation  (by  DOE  for  Title  I.  or  an 
NRC  or  Agreement  State  licensee  for 
Title  II)  to  applicable  closure  standards, 
the  NRC  would  receive  a  detailed 
surveillance  and  maintenance  plan 
(SMP)  from  DOE  or  an  appropriate 
State.  The  SMP  will  discuss  ownership 
(whether  Federal  or  State)  and  custody 
(agency  responsible)  of  the  site,  site 
conditions,  the  surveillance  program, 
required  follow-up  inspections,  and  how 
and  when  custodial  maintenance  and 
emergency  repairs  will  be  accomplished. 
(See  the  section  entitled  "The 
Surveillance  and  Maintenance  Plan".) 
The  general  license  would  become 
effective  for  each  individual  Title  I  or 
Title  n  site  upon  NRC  receipt  of  an  SMP 
that  meets  the  requirements  of  the 
general  license. 

For  sites  governed  by  the  provisions 
of  i  40.27  (Title  I  sites),  the  general 
license  would  apply  only  to  the  DOE  or 
another  Federal  agency  designated  by 
the  President.  For  sites  governed  under 
the  provisions  of  §  40.28  (Title  II  sites), 
DOE,  or  another  Federal  agency,  would 
submit  the  SMP,  unless  the  State,  at  its 
option,  decides  to  take  custody  of  the 
site  and  be  included  in  the  general 
license.  The  authority  to  grant  a  long- 
term  care  license  is  reserved  to  the  NRC. 
States  may  be  the  custodial  agency,  but 
are  not  authorized  to  grant  this  type  of 
license.  See  section  83  b(l)(A)  of  the 
Atomic  Energy  Act  of  1954  as  amended 
and  10  CFR  150.15a. 

There  are  some  differences  in 
requirements  for  sites  located  on  Indian 
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lands.  For  title  I  sites,  the  Indian  site 
will  remain  in  the  ownership  of  that 
tribe.  The  NRC  and  DOE  have  generally 
agreed  that  sites  on  Indian  lands  should 
be  handled  in  the  same  manner  as  other 
Title  I  sites,  including  conduct  of 
surveillance  and  maintenance  under 
proposed  S  40.27.  We  also  understand 
that  DOE  and  the  appropriate  Indian 
tribes  have  agreed  that  DOE  would 
provide  for  long-term  oars.  Four  of  the 
24  Title  I  sites  are  on  Indian  lands. 
(Additional  discussion  of  Uiis  issue  is 
provided  in  VII,  Issues  for  Comment) 
For  Title  0  sites  on  Indian  lands  it  is 
not  clear  who  will  be  resp<Huible  for 
monitoring,  maintenance,  and 
emergency  measures  at  the  site. 
Currently,  only  one  site  falls  into  this 
category.  UMTRCA  provides  that  long- 
term  monitoring  and  maintenance  will 
be  done  by  the  United  States  and  that 
the  licensee  will  be  required  to  enter 
into  arrangements  with  the  Commission 
to  ensure  this  monitoring  and 
maintenance.  However,  UMTRCA  was 
not  explicit  as  to  which  Federal  agency 
is  responsible  for  the  site,  and  should 
these  sites  ever  require  emergency 
measures,  additional  authorizations  may 
be  required.  The  basic  obligations  for 
these  sites  have  already  been  codified  in 
Part  40,  Appendix  A,  Criterion  llF,  and 
are  not  part  of  this  rulemaking. 

Both  §  40.27  and  S  40.28  would  allow 
for  potential  future  uses  of  the  sites.  As 
provided  in  UMTRCA,  any  future  use 
would  require  a  sepcirate  Commission 
Ucense  to  assure  that  the  site  remains  or 
is  restored  to  a  safe  and 
environmentally  sound  condition.  See 
the,  "Future  Uses  of  the  Disposal  Site" 
section. 

The  rulemaking  being  considered 
would  issue  a  general  license  to 
governmental  bodies  for  possession  and 
maintenance  of  uranium  or  thoriiun  mill 
tailings  sites  after  closure,  pursuant  to 
statute.  Therefore,  this  rulemaking  has 
no  impact  upon  the  private  sector.  NRC 
could  choose  to  license  these  sites  with 
a  general  license  or  by  issuing  separate 
specific  licenses  for  each  site.  The 
licensing  basis  would  be  the  same.  The 
use  of  general  licenses  (one  for  Title  I 
and  one  for  Title  II]  is  the  most  efficient 
use  of  resources  and  administratively 
more  convenient.  Each  site  to  which  the 
general  license  would  eventually  apply, 
will  have  undergone  full  environmental 
and  technical  review  in  conjunction 
with  remedial  action  for  Title  I  or 
license  termination  for  Title  n.  The 
general  license  being  considered  by  the 
Commission  can  accommodate  site- 
specific  matters  throu^  the  site-specific 
surveillance  and  maintenance  plans  and 


futive  orders.  It  is  also  equally  as 
enforceable  as  a  specific  Ucense. 

m.  The  StabiUzation  and  Long-Tenn 
Caie  Program  (Title  I  and  Title  II) 

Although  the  end  result  for  custodial 
care  licensing  for  Title  I  or  Title  II  sites 
would  be  similar,  the  processes  leading 
up  to  closure  of  Title  I  or  Title  n  sites 
are  different  The  following  provides 
background  on  these  processes,  as  well 
as  some  of  the  differences  between  Title 
I  and  Title  II  Ucensing. 

Title  I  (24  sites) 

UMTRCA  charged  the  EPA  with  the 
responsibiUty  for  promidgating  remedial 
action  standards  for  inactive  uranium 
mill  sites.  The  purpose  of  these 
standards  is  to  protect  the  public  health 
and  safety  and  the  environment  from 
radiological  and  non-radiological 
hazards  associated  with  radioactive 
materials  at  the  sites.  The  final 
standards  were  promulgated  with  an 
effective  date  of  March  7. 1983  (48  FR 
602;  January  5, 1083).  See  40  CFR  Part 
192-Health  and  Environmental 
Protection  for  Uranium  Mill  Tailings, 
Subparts  A.  B,  and  C. 

The  Department  of  Energy  (DOE)  will 
select  and  execute  a  plan  of  remedial 
action  that  will  satisfy  the  EPA 
standards  and  other  applicable  laws 
and  regulations.  All  remedial  actions 
must  be  selected  and  performed  with  the 
concurrence  of  the  NRC.  The  required 
NRC  concurrence  with  the  selection  and 
performance  of  proposed  remedial 
actions  and  the  licensing  of  long-term 
surveillance  and  maintenance  of 
disposal  sites  would  be  for  the  purpose 
of  ensuring  compliance  with  UMTRCA. 

The  stabilization  and  long-term  care 
program  for  each  site  has  four  distinct 
phases.  In  the  first  phase  DOE  selects  a 
disposal  site  and  design.  This  phase 
includes  preparation  of  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement  and  a 
Remedial  Action  Plan.  The  Remedial 
Action  Plan  is  structured  to  provide  a 
comprehensive  understanding  of  the 
remedial  actions  proposed  at  that  site 
and  contains  specific  design  and 
construction  requirements.  NRC  and 
State/Indian  tribe  concur  in  the 
Remedial  Action  Plan  to  complete  the 
first  phase. 

The  second  phase  is  the  performance 
phase.  In  this  phase  the  actual 
decontamination,  decommissioning,  and 
reclamation  at  the  site  is  done  in 
accordance  with  the  Remedial  Action 
Plan.  The  NRC  and  the  State/Indian 
tribe,  as  applicable,  must  occur  in  any 
changes  to  this  plan.  At  the  completion 
of  reclamation  activities  at  the  site,  NRC 
concurs  in  DOE'S  determination  that  the 


activities  at  the  site  have  been 
completed  in  accordance  with  the 
approved  plan.  Prior  to  licensing,  the 
next  phase,  tide  to  the  disposed  tailinj^s 
and  contaminated  materials  and  the 
land  upon  which  they  are  disposed  must 
be  in  Federal  custody  (except  for  sites 
on  Indian  lands)  to  provide  for  long-term 
Federal  control  at  Federal  expense. 

NRC  concurrence  in  the  DOE 
determination  that  reclamation  of  the 
site  has  been  accomplished  in 
accordance  with  the  approval  plan  may 
have  a  conditional  clause  regarding 
ground  water.  For  example,  groimd 
water  restoration,  through  either  active 
techniques  or  passive  restoration 
through  natural  flushing,  may  take  many 
years.  If  a  conditional  dause  is  required, 
the  post-licensing  phase  may  require 
monitoring  the  site  to  ensure  that 
restoration  is  proceeding  as  planned  or 
require  other  actions  as  necessary. 
Because  EPA  ground  water  standards 
are  ciurendy  being  revised,  this  practice 
of  conditional  concurrence  and  planned 
activities  during  post-Ucensing  may 
have  to  be  re-examined. 

The  third  phase  is  the  Ucensing  phase. 
The  general  Ucense  would  not  apply 
until  (1)  NRC  concurrence  in  the  DOE 
determination  that  the  site  has  been 
properly  reclaimed  and  (2)  the 
surveillance  and  maintenance  plan 
(SMP)  has  been  received  by  NRC  The 
SMP  should  be  submitted  within  4 
months  of  the  NRC  concurrence  in 
completion.  Certification  indicates  that 
the  site  has  been  stabilized  in 
accordance  with  EPA  standards. 
Current  plans  also  include  a  Federal 
Register  notice  of  NRCs  receipt  of  the 
SMP  and  pubUc  meetings  to  inform  the 
local  public  of  the  future  plans  for  the 
site  and  to  provide  an  opportunity  for 
pubUc  comments.  Hiere  is  no 
termination  date  for  the  general  Ucense 
being  considered. 

the  final  phase  of  the  program  is 
s\uveillance,  monitoring,  and 
maintenance  and  begins  after  NRC 
receives  the  SMP.  In  this  phase  DOE 
and  NRC  periodicaUy  inspect  the  site  to 
ensure  its  integrity.  The  surveiUance  and 
maintenance  plan  would  require  the 
DOE  to  make  repairs,  if  needed. 

One  of  the  requirements  in  the  EPA 
standards  is  that  control  of  the  tailings 
should  be  effective  for  up  to  1,000  years 
without  active  maintenance.  Thus, 
although  die  NRC  Ucense  will  require 
repairs  as  necessary,  the  design  of  the 
stabilized  pile  is  such  that  this  should  be 
minimized.  In  the  event  that  significant 
repairs  are  ever  necessary,  a 
determination  v^  be  made  as  to  the 
need  for  additional  National 


Environmental  JPoUcy  Act  (NEPA) 
actions. 

According  to  recent  schedules 
presented  to  the  Cerainission.  Title  I 
sites  should  be  eligible  for  NRC 
licensing  this  calendar  year.  DOE  has 
already  submitted  certi£cation  reports 
for  NRC  review  and  concurrence  for  two 
sites.  Once  NRC  concurs  in  DOE's 
certification  that  remedial  actions  are 
completed,  the  sites  are  ready  for  site 
transfer  and  licensing.  Four  additional 
sites  are  scheduled  for  completion  by 
the  end  of  fiscal  year  (FY)  1989,  two  in 
FY  199a  four  in  FY  1991.  seven  in  FY 

1992,  and  tiie  remaining  five  in  early  FY 

1993.  NRC  cannot  Hcense  these  sites 
under  10  CFR  Part  40  as  now  written 
since  10  CFR  40.1(a)  states  that  "Hie 
regulations  in  this  part  do  not  establish 
procedures  and  criteria  for  the  issuance 
of  licenses  for  materials  covered  under 
Title  I*  *  *."  Consequently,  prompt 
action  by  the  Commission  is  needed  for 
order!y  hcensing. 

Title  U 

UMTRCA  also  charged  EPA  with  the 
responsibihty  for  promulgating 
standards  for  active  uranium  or  thorium 
sites.  EPA  completed  this  in  Subpart  D 
and  E  of  40  CFR  Part  192  issued  October 
7. 1983  (48  FR  45946). 

Title  n  sites  have  active  NRC  or 
Agreement  State  licenses.  Each  licensee 
is  responsible  for  having  a  remedial 
action  plan  that  is  approved  by  the  NRC 
or  an  Agreement  State.  This  plan 
describes  how  the  licensee  will  close  the 
site  to  meet  all  appUcable  standards 
after  completion  of  operations. 

Before  the  NRC,  or  an  Agreement 
State,  terminates  a  license  the  site  must 
be  closed  in  a  manner  sufTicient  to  meet 
applicable  standards.  These  include  the 
requirements  contained  within  10  CFR 
Part  40 — Domestic  Licensing  of  Source 
Material,  or  similar  Agreement  State 
requirements,  and  the  EPA  standards  in 
40  CFR  Part  192.  In  addition.  10  CFR 
150.15a  requires  that  prior  to  the 
termination  of  any  Agreement  State 
license  for  byproduct  material,  the 
Commission  shall  have  made  a 
determination  that  all  applicable 
standards  and  requirements  have  been 
met. 

Following  the  operating  license 
termination,  invoking  the  general  license 
for  Tide  n  sites  would  be  similar  to  the 
process  used  for  Title  I  sites.  The  most 
significant  differences  are: 

1.  A  State,  at  its  option,  my  take  over 
custodial  care  of  a  Title  II  site  instead  of 
the  DOE. 

2.  In  some  rare  cases,  such  as  may 
occur  with  deep  burial  where  no  ongoing 
site  surveillance  will  be  required, 
surface  land  ownership  transfer 


requirements  may  be  waived  for  a  Title 
n  site. 

3.  Potential  future  uses  of  a  Title  I  site 
are  limited  to  subsurface  rights, 
whereas,  a  Title  II  site  could  also 
potentially  allow  the  usage  of  surface 
rights.  (See  die  section  entitled  "Future 
Uses  of  tile  Disposal  Site".) 

4.  AU  surface  and  subsurface  rights 
for  a  Title  I  site  must  be  in  Federal 
custody  (except  when  on  Indian  land). 
For  a  Title  D  site  the  Commission  may 
take  into  account  the  status  of 
ownership  and  right  to  the  land,  and  the 
ability  of  a  licensee  to  transfer  title  and 
custody  to  the  United  States  or  a  State. 

5.  There  is  an  additional  Title  II 
requirement  when  an  operating  license 
in  an  Agreement  State  is  terminated  and 
the  site  transfeired  to  the  United  States 
for  long-term  custodial  care.  All  funds 
collected  by  the  State  for  long-term 
monitoring  and  maintenance  will  be 
transferred  to  the  United  States.  This 
requirement  has  already  been  codified 
in  Part  150  and  is  not  part  of  this 
rulemaking. 

6.  Title  I  covers  designated  inactive 
uranium  mill  tailings  sites.  Title  II 
covers  sites  Ucensed  as  of  January  1, 
1978  and  new  uranium  and  thorium  mill 
tailings  sites. 

Licensees  at  the  Title  II  sites  also 
need  the  framework  in  place  for  the 
long-term  care  (rf  sites.  The  long-term 
care  programs  to  be  conducted  by  the 
DOE  or  States  need  to  be  factored  into 
remedial  action  plans  and 
decommismoning  plans  so  that 
engineering,  monitoring,  data,  and 
financial  considerations  can  be 
included.  As  a  measure  of  the  urgency. 
10  of  the  20  conventional  mills  licensed 
by  NRC  have  made  corporate  decisions 
to  no  longer  use  the  sites  or  keep  them 
in  standby  condition.  TTiey  plan  to 
decommission  them  and  are  seeking 
license  termination.  Activities  at  these 
10  sites  are  in  various  stages  of  design, 
planning  and  deconamissioning. 

rv.  The  Surveillance  and  Maintenance 
Plan 

DC^  or  the  appropriate  State,  would 
submit  a  site-specific  surveillance  and 
maintenance  plan  to  the  NRC  after  site 
closure  has  been  satisfactorily 
completed.  The  NRC  would  review  the 
SMP  and  supporting  documentation  to 
ensure  that  the  ownership  of  land  and 
materials  is  adequately  documented, 
and  that  the  proposed  surveillance  and 
maintenance  provides  the  necessary 
conditions  for  that  site. 

The  DOE  has  developed  a  "Guidance 
for  UMTRA  rroject  Surveillance  and 
Maintenance"  document  issued  in 
January  198&  Copies  of  this  document 
are  available  from  the  U.S.  Department 


of  Energy.  UMTRA  Project  Office, 
Albuquerque  Operations  Office,  P.O. 
Box  5400,  Albuquerque,  New  Mexico, 
87115.  This  document  which  was 
developed  with  NRC  staff  coordination, 
provides  detailed  generic  guidance  for 
what  information  should  be  considered 
in  designing  a  site-specific  SMP  for  Title 
I  sites.  (This  guidance  has  not  been 
evaluated  by  NRC  for  application  to 
Title  II  sites.  While  many  provisions 
may  be  appropriate,  site  closure  and 
remediation  by  actively  regulated 
licensees  may  result  in  somewhat 
different  procedures.  NRC  is  considering 
what  additional  guidance  and  what 
modifications  to  existing  guidance  may 
be  appropriate  for  Title  II  sites.)  The 
document  addresses  five  primary 
activities.  These  activities,  which  are 
discussed  in  the  following  paragraphs, 
are: 

1.  Definition  and  characterization  of 
final  site  conditions. 

2.  Site  inspections. 

3.  Ground-water  monitoring. 

4.  Aerial  photography. 

5.  Custodial  maintenance  and 
contingency  (or  emergency)  repair. 

IX>E  indicated  that  final  site 
conditions  should  be  defined  and 
characterized  prior  to  the  completion  of 
remedial  actions  at  a  site.  As-built 
drawings  should  be  compiled,  a  final 
topographic  survey  should  be 
performed,  a  vicinity  map  should  be 
prepared,  and  ground  and  aerial 
photographs  should  be  taken.  Survey 
monuments,  site  markers,  and  signs 
should  be  established.  If  the  site-specific 
SMP  specifies  that  ground-water 
monitoring  is  required,  then  a  network 
of  monitoring  wells  should  be  identified 
and  new  wells  established  if  needed. 

DOE  describes  three  types  of 
inspections:  Phase  I,  Phase  II,  and 
contingency  inspections.  Scheduled 
phase  I  inspections  would  be  conducted 
by  a  small  team  to  identify  conditions 
that  may  affect  design  integrity.  Phase  II 
inspections  would  be  unscheduled  and 
dependent  upon  potential  problems 
identified  during  a  Phase  I  inspection. 
Team  members  of  a  Phase  II  inspection 
should  be  specialists  in  the  potential 
problem  areas  (e.g..  geotechnical 
engineer  for  settlement).  Contingency 
inspections  would  also  be  unscheduled 
and  occur  when  information  has  been 
received  that  indicates  that  site  integrity 
has  been,  or  may  be,  threatened  by 
natural  events  (e.g.,  severe  earthquake) 
or  other  means. 

The  need  to  monitor  ground-water 
conditions  should  be  determined  on  a 
site-specific  basis.  If  it  is  determined 
that  ground-%vater  monitoring  is 
required,  then  It  should  be  conducted  in 
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two  phases,  scieening  monitoring  and 
evaluative  monitoring.  Screening 
monitoring  would  be  designed  to  detect 
changes  in  ground-water  quality 
attributable  to  the  tailings.  If  a 
significant  change  is  apparent, 
evaluative  monitoring  should  be 
initiated.  Evaluative  monitoring  would 
be  more  extensive  and  would  quantify 
the  rate  and  magnitude  of  the  change  of 
conditions. 

Initial  surveillances  should  include 
the  acquisition  and  interpretation  of 
aerial  photography.  The  principal 
purposes  of  aerial  photography  are  to 
aid  inspectors  in  the  field  and  to  provide 
a  permanent,  visual  record  of  site 
conditions.  Color  infrared  stereo  photos, 
high  obhque  prints,  and  low  oblique, 
natural  color  photographs  should  be 
taken  at  the  completion  of  remedial 
action.  Follow-up  aerial  photograf^y 
would  only  be  done  if  the  Phase  I  or 
Phase  n  inspections  identified  ■  need  for 
this. 

Custodial  mamtenance  such  as  grass 
mowing  or  fence  repair  may  be  required 
at  some  sites.  Extrone  natural  events  or 
purposeful  intrusion  may  occur  at  a  site 
which  would  require  immediate 
emergency  laeasates.  When  compared 
with  conttngency  (or  emagency)  repair, 

custodial  r»ain»an»wu^  will  be  IcSS 

costly,  smaller  in  scale,  and  more 
frequent  in  occurrence.  In  contrast, 
contingency  (or  oneigency}  repairs  are 
very  imlikely  to  be  needed;  however, 
repair  costs  may  be  substantial 

V.  Fotufe  Uses  of  the  Disposal  Site 

UMTRCA  provides  for  potential  futiue 
uses  of  the  disposal  site.  For  a  Title  I 
site,  it  provides  that  the  Secretary  of  the 
Interior,  with  the  concurrence  of  both 
the  Secretary  of  Energy  and  the  NRC, 
may  dispose  of  any  subsurface  mineral 
rights.  If  this  occurs,  the  NRC  will  issue 
a  specific  license  to  die  Secretary  of  the 
Interior  to  assure  that  the  tailings  are 
not  disturbed,  or  if  disturbed  are 
restored  to  a  safe  and  environmentally 
soimd  condition. 

For  a  Title  11  site  the  same  provisions 
as  above  apply  with  the  following 
additions.  First  surface  as  well  as 
subsurface  estates  may  be  available  for 
use.  Second,  although  the  request  to  use 
these  rights  may  be  received  from  any 
person,  if  permission  is  granted,  the 
person  who  transferred  the  land  shall 
receive  the  right  of  first  refusal  with 
respect  to  this  use  of  the  land. 

&iviroamental  impacts  would  be 
evaluated  ptiat  to  any  actioD  granting 
the  use  of  surface  or  subsurface  estates. 

VL  Petition  for  Rulemaking 

On  December  5, 1980,  the  NRC 
received  a  petkion  for  rulemaking 


submitted  by  the  Sierra  Club  (PRM-40- 
23).  An  amendment  to  this  petition  was 
received  by  the  NRC  on  Kfarch  21, 1983. 
The  original  petition  requested  that  the 
NRC  amend  its  regulations  to  license  the 
possession  of  uraniiun  mill  tailings  at 
inactive  storage  sites.  The  petitioner 
proposed  that  the  NRC  take  the 
following  regulatory  action  to  ensure 
that  public  health  and  safety  and  the 
environment  is  adequately  protected 
from  the  hazards  associated  with 

uranium  mill  tailings. 

1.  Repeal  the  licensing  exemption  for 
inactive  mill  tailings  sites  subject  to  the 
Department  of  Energy's  remedial 
program. 

2.  Require  a  license  for  the  possession 
of  byprodiu:t  material  on  any  other 
property  in  the  vicinity  of  an  inactive 
mill  tailings  site  if  the  byproduct 
materials  are  derived  from  the  inactive 
mill  tailings  site. 

3.  Or  alternatively,  conduct  a 
rulemaking  to  determine  wdiether  a 
licensing  exemption  of  these  sites  or  the 
byproduct  material  derived  from  the 
sites  constitutes  an  unreasonable  risk  to 
public  health  and  safety. 

In  the  1983  amendment,  the  petitioner 
requests  that,  in  tin  event  tiiat  NRC 
denies  die  petitioner's  eariier  request 
that  NRC  repeal  the  licensing  exemption 
for  inactive  sites  or  conduct  the 
requested  rulemaking,  the  NRC  take 
further  action.  Specifically,  the 
petitioner  requests  that  the  NRC  euure 
that  the  management  ai  bjrproduct 
material  located  on  w  derived  from 
inactive  uranium  processing  sites  is 
conducted  in  a  manner  that  protects  the 
public  health  and  safety  and  the 
environment  from  the  radiological  and 
nonradiological  hazards  associated  with 
uranium  mill  tailings. 

Whether  the  original  petition  is 
granted  or  not  the  petitioner  also 
requests  that  the  NRC  estabtish 
requirements  to  govern  the  management 
of  byproduct  material,  not  subject  to 
licensing  imder  section  81  of  the  Atomic 
Energy  Act  (42  U.S.C.  2111),  comparable 
to  the  requirements  appUcable  to  similar 
materials  under  the  SoUd  Waste 
Disposal  Act  as  amended  (42  U.S.C 
6901  et  seq.).  In  the  alternative,  the 
petitioner  suggests  that  NRC  extend  the 
coverage  of  the  requirements  in  10  CFR 
Part  40,  Appendix  A,  which  are  now 
applicable  only  to  Ucensed  byproduct 
material  to  byproduct  material  not 
subject  to  licensing.  In  addition,  the 
petitioner  requests  that  NRC  issue 
regidations  that  would  require  a  person 
exempt  from  Ucensing  to  conduct 
monitoring  activities,  perform  remedial 
work,  or  take  any  other  action  necessary 
to  protect  health  and  safety  and  the 
environment 
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One  of  the  purposes  of  the  rulemaking 
being  considered  is  to  provide  a 
licensing  procedure  for  custodial  care  of 
inactive  sites.  Although  this  is  not  what 
the  petitioner  requested,  the  end  result 
would  directly  address  their  concerns. 
Inactive  sites  would  be  Ucensed  and 
would  be  managed  to  ensure  their  long- 
term  integrity. 

Another  concern  of  the  petitioner  is 
that  until  DOE  completes  remedial 
actions,  the  tailings  will  be  unregulated. 
While  it  is  true  that  the  sites  are 
unregulated  in  a  legal  sense,  they  have 
not  been  ignored  by  DOE.  DOE  has 
proceeded  with  its  remedial  action 
program.  DOE'S  program  is  oriented 
toward  completing  high  priority  sites 
first  High  priority  sites  are  those 
generally  closest  to  population  centers. 
There  are  ei^t  high  priority  sites. 
Reclamation  activities  at  four  are 
completed  or  underway  and  activities 
for  the  other  four  are  in  active  planning 
or  design  phases.  The  activities  for 
medium  and  low  priority  sites  are  in 
various  phases — initial  planning  has 
been  completed  for  all,  and  activities  for 
several  have  progressed  into  the 
construction  phase.  In  addition,  DOE 
moniton  the  sites  before  and  during 
remedial  actions. 

After  the  comi^etion  of  this 
rulemaking,  NRC  will  make  a  final 
determination  on  the  issues  raised  by 
the  petitioner  and  publish  its  findings  in 
the  Federal  Register. 

Vn.  Issues  for  Comment 

There  are  sevo'al  areas  where  the 
statutes,  EPA's  regulations,  and  DOE'S 
programs  introduce  some  uncertainties, 
particularly  for  the  a^iects  of  this 
rulemaking  related  to  Ude  I  for 
UMTRCA.  Pending  bills,  the 
implications  of  the  pn^osed  EPA  Tide  I 
ground-water  protection  standards,  and 
institutional  issues  concerning  Tribal 
lands  are  specific  areas  of  current 
concern. 

Two  recent  bUls  (S.  1991  and  H.R. 
4591]  address  extending  DOE's  authority 
to  perform  r«nedial  actions  for  Title  I 
sites.  Action  on  these  lulls  could  impact 
when  and  how  remedial  actions  are 
completed.  A  two-step  process  may 
result  at  sites  where  long-term  ground- 
water restoration  is  needed.  Under  the 
bills,  DOE  would  be  required  to 
complete  final  surface  restoration  by 
1994,  but  could  continue  activities 
associated  with  ground-water 
restoration  indefinitely.  The  language  in 
the  two  bills  is  not  idoitical,  particulariy 
reganUi^  extending  DOE's  authority  to 
addresa  ground-water  matters,  and  will 
have  to  be  reconciled. 
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The  potential  statutory  implications  of 
EPA's  proposed  amendments  to  40  CFR 
Part  192  (52  FR  36000:  September  24, 
1987)  were  addressed  in  staff  comments 
on  the  rule.  The  letter  transmitting  the 
comments  dated  January  29, 1988  stated. 

Under  l>resent  law,  NRC  concurrence  that 
DOE  has  performed  the  remedial  actiona  in 
accordance  with  EPA  standards  is  necessary, 
before  NRC  can  issue  the  Ucense  called  for  in 
UMTRCA.  Under  the  proposed  Title  I 
standards,  comi^etion  of  the  remedial  actions 
may  be  delayed  by  groundwater  restoration 
activities  for  periods  of  up  to  100  years  to 
achieve  the  established  concentration  limits. 
In  addition,  the  provision  for  post-disposal 
monitoring,  to  confirm  performance  of 
disposal  designs  and  corrective  actions,  also 
extends  the  time  t>efore  remedial  action  is 
completed.  EPA  indicated  that  periods  of  at 
least  30  years  may  be  involved  in  this  post- 
disposal  period.  Such  prolonged  time  periods 
will  require  Congressional  action  to  extend 
DOE's  authority  and  funding  to  conduct  such 
activities.  Acctwdingly,  EPA  should  take  into 
account  that  legislative  changes  may  be 
needed  to  implement  the  long-term  aspects  of 
the  proposed  standards. 

There  is  an  uncertainty  in  the 
licensing  of  the  Department  of  Energy  as 
custodian  of  a  reclaimed  tailings  millsite 
on  Indian  land  (that  is,  reservation  land 
where  the  title  is  held  in  trust  by  the 
United  States  for  the  benefit  of  the 
Indian  tribe).  Under  Section  104(f)  of 
UMTRCA.  the  NRC  will  license  DOE  as 
to  any  processing  site  or  disposal  site 
used  for  the  disposal  of  Title  I  tailings. 
These  sites  are  to  be  acquired  by  the 
State  and  transferred  to  the  United 
States  for  permanent  custody.  On  Indian 
lands  the  situation  is  somewhat 
different  Under  Section  105(b)  the  NRC 
will  license  DCS  if  the  disposal  site  is  a 
site  to  which  the  tailings  have  been 
removed  from  the  processing  site.  If  the 
tailings  are  stabilized  in  place,  the 
statute  is  silent  on  the  licensing  of  DOE. 
if  DOB  is  the  long-term  custodian. 

The  Cooperative  Agreement  between 
the  Navaho  Nation  and  the  DOE 
recognizes  this  quirk  in  the  law.  It 
distinguishes  between  two  types  of 
disposal  sites,  a  depository  site  and  a 
millsite.  A  depository  site  is  a  site  to 
which  material  is  removed  for  disposal, 
and  the  Tribe  agrees  to  assist  DOE  in 
securing  all  property  interests.  Such  a 
site  is  recognized  as  subject  to  licensing. 
A  millsite  equates  to  stabilization  in 
place.  The  tribe  agrees  to  assist  DOE.  to 
the  extent  necessary,  to  acquire  or 
extinguish  individual  Indian  mterests. 
Issues  of  long-term  custody  are  deferred 
to  resolution  on  a  site  specific  basis  for 
millsites. 

Only  if  DOE  becomes  the  long-term 
custodian  of  a  millsite  on  Indian  land  is 
licensing  an  issue.  If  any  other 
Government  agency,  such  as  the 


Department  of  the  Interior,  or  the  Tribe, 
becomes  the  custodian  it  may  be  subject 
to  licensing  under  the  Atomic  Energy 
Act  as  in  possession  of  byproduct 
material.  Even  if  DOE  becomes  the 
custodian,  but  not  a  licensee,  it  is  still 
subject  to  NRC  oversite  under  Section 
84b  of  the  Atomic  Energy  Act  as 
amended,  and  Section  105(a)(3)  of 
UMTRCA.  Thus,  NRC  may  in^se  the 
requirements  of  the  general  license  on 
DOE,  by  order,  if  necessary  to  assure 
long-term  monitoring  and  maintenance 
of  tailings  on  an  Indian  land  millsite. 
The  Commission  concludes  that  its 
statutory  responsibility  to  license  long- 
term  care  of  sites  where  remedial  action 
is  complete  and  all  applicable  standards 
have  been  met  dictates  that  it  proceed  in 
spite  of  these  uncertainties.  Hie 
Commission  would  appreciate  public 
comments  on  these  uncertainties.  In 
particular,  comments  on  the  following 
points  would  be  appreciated: 

1.  The  Commission's  understanding  of 
DOE's  current  schedules  and  resources 
indicates  that  DOE  cannot  complete  the 
program  by  the  current  1980  limit  Thus, 
the  Commission  considers  it  unlikely 
that  DOE's  authority  to  continue 
remedial  actions  will  not  be  extended  in 
some  fashion.  However,  extension  is  not 
assured  and  the  exact  terms  of  any 
extension  are  unknown. 

2.  EPA's  proposed  amendments  of  40 
CFR  Part  192  concerning  ground-water 
protection  for  Title  I  sites  also  include 
provisions  that  may  lead  to  long-term 
ground-water  restoration  programs  at 
some  sites.  Hie  exact  timing  and  content 
of  EPA's  final  regulations  are  unknown. 
Further,  based  on  the  proposed 
regulations,  additional  legislation  may 
be  needed  to  implement  the  final 
standards. 

3.  The  statutes  are  not  completely 
clear  with  respect  to  histitutional 
mattei^  associated  %vith  reclaimed  sites 
on  Indian  land.  However,  the  matter  is 
being  addressed  through  agreements, 
and  there  are  other  options  for  NRC 
oversight  of  the  sites.  The  Commission 
would  particularly  welcome  comments 
from  DOE  and  affected  Indian  Tribes  on 
this  matter. 

Vm.  ANPRM/Proposed  Rule 

Although  this  notice  is  being 
published  at  this  time  as  an  Advance 
Notice  of  Proposed  Rulemaking  because 
of  the  remaining  uncertainties  in  the 
Department  of  Energy  Title  I  program, 
the  full  text  of  a  proposed  rule  is  being 
made  available  for  comment  If  the 
noted  uncertainties  and  other  aspects  of 
the  proposal  are  commented  upon  ^y 
by  interested  persons  in  response  to  the 
advanced  notice  in  a  manner  that  allows 
the  Commission  to  reach  a  final  decision 


on  the  licensing  issues,  the  Commission 
may  exerdse  its  option  to  proceed 
directiy  to  a  final  rule.  The 
Adminisfrative  Procedures  Act  in  5 
U.S.C.  553(b)(3)(B).  permits  an  agency  to 
omit  general  notice  of  proposed 
rulemaking  when  for  good  cause  it  can 
find  that  such  notice  and  public 
procedure  are  impracticable, 
unnecessary,  or  contrary  to  public 
interest  Full  public  comment  by 
interested  persons  on  the  general 
licenses  published  hi  this  advance 
notice  may  make  a  second  round  of 
comment  unnecessary,  unless  the  public 
comment  leads  to  substantial  revision  of 
the  proposal. 

K.  Finding  of  No  Significant 
Enviionraental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51,  that  diis  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and. 
therefore,  an  environmental  impact 
statement  is  not  required.  The 
rulemaking  being  considered  would 
establish  general  licenses  for  custodial 
care  of  uranium  or  thorium  mill  tailings 
sites  by  another  Federal  agency  or  State. 
The  licensing  action  would  be  done  after 
remedial  actions  are  completed,  and 
would  ensure  that  sites  remain  in  good 
condition.  If  tmexp^ted  repairs  are  ever 
required,  the  licensee  would  be 
responsible  to  make  the  necessary 
repairs.  Therefore,  the  actions  required 
under  these  regulations  being 
considered  would  be  preventative  of 
adverse  environmental  impacts. 

The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room.  1717  H  Street 
NW.  Washington.  DC  Single  copies  of 
the  environmental  assessment  and 
finding  of  no  significant  Impact  are 
available  from  Mark  Haisfield.  Office  of 
Nuclear  Regulatory  Researdi.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Mad  Stop  NL/S- 
260.  Telephone  (301)  492-3877. 

X.  Paperwork  Reduction  Act  Statement 

This  rule  being  considered  does  not 
contain  a  new  or  amemled  informati(» 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3S01  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  «nd  Budget 
approval  ntimber  3150^X)20.      . 
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XI.  Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  cm  the  regulation 
being  considered.  The  analysis 
examines  the  costs  and  benefits  of  the 
alternatives  considered  by  the 
Commission.  The  draft  analysis  is 
available  for  inspection  in  the  NRC 
Public  Document  Room,  1717  H  Street 
NW.,  Washington,  DC.  Single  copies  of 
the  draft  analysis  may  be  obtained  from 
Mark  Haisfield,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Mail  Stop  ML/S-260. 

The  Commiasioa  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
analysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  admicooes 
heading. 

XII.  Regulatory  Flexibility  Certification 
Statement 

As  required  by  the  Regulatory 
Flexibility  Act  of  198a  5  U.S.C  605(b). 
the  Commission  certifies  that  this  nxle,  if 
adopted,  will  not  have  a  significant 
economic  impact  upaa  a  substantial 
number  of  small  entities.  This  rule  will 
apply  only  to  a  Federal  agency  or  an 
appropriate  State.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required  and  has  not  been  prepared. 

List  of  Subjects  in  10  CFR  Part  40 

Govenunent  contracts,  Hazardous 
materials-transportation.  Nuclear 
materials,  Penalty.  Reporting  and 
recordkeeping  requirements.  Source 
material,  and  Uranium. 

Under  the  Atomic  Energy  Act  of  1954, 
as  amended,  the  Energy  Reorganization 
Act  of  1974.  as  amended.  5  U.S.C.  553, 
and  the  Uraniiun  Mill  Taihngs  Radiation 
Control  Act  of  1978,  as  amended,  the 
NRC  is  proposing  the  following 
amendments  to  10  CFR  Part  40. 

PART  40— DOMESTIC  UCENSING  OF 
SOURCE  MATERIAL 

1.  The  table  of  contents  for  Part  40  is 
amended  by  adding  entries  for  §  §  40.27 
and  40.28  to  read  as  follows: 

General  Ucenaes 

***** 

40.27  General  license  for  long-term  care  of 
DOE  remedial  action  sites. 

40.28  General  license  for  long-term  care  of 
uranium  or  thorium  byproduct  tailings 
sites. 

2.  The  authority  citation  for  Part  40 
continues  to  read  as  follows: 

Authority:  Sees.  6Z  63.  M.  65.  61. 161. 182, 
186,  68  Stat  932.  933.  935.  948,  953,  954,  955,  as 
amended,  sees.  lle(2],  83,  94.  Pub.  L.  95-604, 
92  Stat.  3033,  as  amended,  3039,  sec.  234,  83 
Stat.  444,  as  amended  (42  U.S.C.  2014(e)(2), 


2092,  2093,  2004.  2005.  2111.  2113.  2114.  2201. 
2232,  2233.  2238,  2282);  sees.  274.  Pub.  L.  86- 
373,  73  Stat.  688  (42  U.S.C.  2021);  sees.  201.  as 
amended.  202,  208,  88  Stat.  1242,  as  amended, 
1244, 1246  (42  U.S.C.  5841,  5642,  5846).  Sec. 
275,  92  StaL  3021,  as  amended  by  Pub.  L.  97- 
415.  96  Stat.  2067  (42  U.S.C.  2022). 

Section  40.7  also  iasued  under  Pub.  L  95- 
601,  sec.  10,  92  Stat  2951  (42  U.S.C.  5S51). 
Section  40Jl(g)  also  issued  under  sec.  122. 68 
Stat  938  (42  U.S.C  2152).  Section  40.46  also 
issued  under  sec  164,  68  Stat  954,  as 
amended  (42  U.S.C.  2234).  Section  4a71  also 
issued  under  sec.  187,  68  SUt.  955  (42  US.C 
2237). 

For  the  purposes  of  sec.  223,  88  Stat  958,  as 
amended  (42  U.S.C.  2273);  Si  40.3,  40.25(d)(1)- 
(3),  40.35(a)-(d).  40.41  (b)  and  (c),  40.46,  40.51 
(a)  and  (c),  and  40.63  are  issued  under  sec. 
161b,  68  Stat  M8.  as  amended.  (42  U.S.C 
2201(b)):  and  Si  40.5.  40.26  (c)  and  (d)  (3)  and 
(4),  40.2e(c)(2).  40.35(e),  40.42.  40.61.  40.82. 
40.64.  and  4a65  are  issued  under  sec  I6I0. 68 
Stat  950,  as  amended  (42  U.S.C.  2201(o]). 

3.  Section  40.1  is  revised  to  read  as 
follows: 

$40.1    Purpo— . 

(a)  The  regulations  in  this  part 
establish  procedures  and  criteria  for  the 
issuance  of  licenses  to  receive  title  to. 
receive,  possess,  use.  transfer,  provide 
for  long-term  custodial  care,  or  deliver 
source,  by-product  materials,  and 
residual  radioactive  material,  as  defined 
in  this  part,  and  establish  and  provide 
for  the  terms  and  conditions  upon  which 
the  Commission  will  issue  these 
licenses.  The  regulations  in  this  part 
also  establish  certain  requirements  for 
the  physical  protection  of  import,  export, 
and  transient  shipments  of  natural 
uranium.  (Additional  requirements 
applicable  to  the  import  and  export  of 
natural  uranium  are  set  forth  in  Part  110 
of  this  chapter.) 

(b)  The  regulations  contained  in  this 
part  are  issued  under  the  Atomic  Energy 
Act  of  1954,  as  amended  (68  StaL  919), 
Title  II  of  the  Energy  Reorganization  Act 
of  1974,  as  amended  (88  Stat  1242).  and 
Titles  I  and  II  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978. 
as  amended  (42  U.S.C.  7901). 

4.  In  §  40.2a,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  40.2a    Coverage  of  inactive  tailings  sitas. 

(a)  Prior  to  the  completion  of  the 
remedial  action,  the  Commission  will 
not  require  a  license  pursuant  to  10  CFR 
Chapter  I  for  possession  of  residual 
radioactive  materials  as  defined  in  this 
Part  that  are  located  at  a  site  where 
milling  operations  are  no  longer  active, 
if  the  site  is  designated  a  processing  site 
covered  by  the  remedial  action  program 
of  Title  I  of  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978.  The 
Commission  will  exert  its  regulatory  role 
in  remedial  actions  primarily  through 


concurrence  and  consultation  in  the 
execution  of  the  remedial  action 
pursuant  to  Title  I  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978. 
After  remedial  actions  are  completed, 
the  Commission  will  license  the  long- 
term  custodial  care  under  the 
requirements  set  out  in  S  40.27. 

5.  Section  40.3  is  revised  to  read  as 
follows: 


§  40Ji    UcaiiM  tsqulrsmsnts. 

A  person  subject  to  the  regulations  in 
this  part  may  not  receive  title  to,  own, 
receive,  possess,  use,  transfer,  provide 
for  long-term  custodial  care,  deliver 
byproduct  material  or  residual 
radioactive  material  as  defined  in  this 
part  or  any  sourt*  material  after 
removal  from  its  place  of  deposit  in 
natiu«,  imless  authorized  in  a  specific  or 
general  ticense  issued  by  the 
Commission  under  the  regulations  in 
this  part. 

6.  In  9  40.4.  paragrai^  (t)  is  added  to 
read  as  follows: 

940.4    Dsfinttions. 


(t)  "Residual  radioactive  material" 
means:  (1)  Waste  (which  the  Secretary 
of  Energy  determines  to  be  radioactive) 
in  the  form  of  tailings  resulting  from  the 
processing  of  ores  for  the  extraction  of 
lu-anium  and  other  valuable  constituents 
of  the  ores;  and  (2)  other  waste  (which 
the  Secretary  of  Energy  determines  to  be 
radioactive)  at  a  processing  site  which 
relates  to  such  processing,  including  any 
residual  stock  of  unprocessed  ores  or 
low-grade  materials.  This  term  is  used 
only  with  respect  to  materials  at  sites 
subject  to  remediation  under  Title  1  of 
the  Uranimn  Mill  Tailings  Radiation 
Control  Act  of  1978. 

7.  In  §  40.7.  paragraph  (f)  is  revised  to 
read  as  follows: 

S  40.7    EmployM  protection. 

(f)  The  general  hcenses  provided  in 
§§  40.21.  40.22.  40.25.  40.27.  and  40.28  are 
exempt  from  paragraph  (e)  of  this 
section. 

8.  Section  40.20  is  revised  to  read  as 
follows: 

§  40.20    Types  of  licenses. 

(a)  Licenses  for  source  material  are  of 
two  types:  general  and  specific.  The 
general  licenses  provided  in  this  part  are 
effective  without  the  filing  of 
applications  with  the  Commission  or  the 
issuance  of  licensing  documents  to 
particular  persons.  Specific  licenses  are 
issued  to  named  persons  upon 
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applications  filed  pursuant  to  the 
regulations  in  this  part. 

(b)  Section  40.27  contains  a  general 
license  applicable  for  custody  and  long- 
term  care  of  residual  radioactive 
material  at  uranium  mill  tailings 
disposal  sites  remediated  under  Title  1 
of  the  Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978. 

(c)  Section  4a28  contains  a  general 
license  applicable  for  custody  and  long- 
term  care  of  byproduct  material  at 
uranium  or  th<mum  mill  tailings  disposal 
sites  remediated  under  Title  II  of  the 
Uranium  Mill  Tailings  Radiation  Control 
Actofig7& 

9.  New  §S  40.27  and  40.28  are  added 
to  read  as  follows: 

940.27    OwMrallMnssfarlong^tanncar* 
of  DOE  rwMdW  aeUon  sHm. 

(a)  A  general  license  is  issued  for  the 
custodial  care,  to  include  monitoring, 
maintenance,  and  emergency  measures 
necessary  to  protect  public  health  and 
safety  and  other  actions  necessary  to 
comply  with  the  standards  of  section 
275(a)  of  the  Atomic  Energy  Act  of  19S4, 
for  remediated  uranium  mill  tHJlingo 
sites  under  Title  I  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978. 
as  amended.  The  license  is  available 
only  to  the  Department  of  Energy,  or 
another  Federal  agency  designated  by 
the  President  to  provide  custodial  care. 
The  purpose  of  this  general  license  is  to 
ensure  that  uranium  mill  tailings  sites 
will  be  maintained  in  such  a  manner  as 
to  protect  the  public  health,  safety,  and 
the  environment  after  closure. 

(b)  The  general  license  in  paragraph 
(a)  of  this  section  becomes  effective 
when  the  Commission  receives  a  site- 
specific  long-term  surveillance  and 
maintenance  plan  (SMP)  that  meets  the 
requirements  of  this  section.  The 
Department  of  Energy,  or  other  Federal 
agency  designated  by  the  President, 
shall  submit  the  SMP  within  120  days 
following  Commission  concurrence  in 
the  Secretary  of  Energy's  determination 
of  completion  of  remedial  action  at  each 
site.  The  plan  may  incorporate  by 
reference  information  contained  in 
documents  previously  submitted  to  the 
Commission  if  the  references  to  the 
individual  incorporated  documents  are 
clear  and  specific.  Each  SMP  must 
include — 

(1)  A  legal  description  of  the  site  to  be 
licensed,  including  documentation  on 
whether  land  and  interests  are  owned 
by  the  United  States  or  an  Indian  tribe. 
If  the  site  is  on  Indian  land  then,  as 
specified  in  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978,  the 
Indian  tribe  and  any  person  holding  any 
interest  in  the  land  shall  execute  a 
waiver  releasing  the  United  Slates  of 


any  liability  or  claim  by  the  Tribe  or 
person  concerning  or  arising  from  the 
remedial  action  and  holding  the  United 
States  harmless  against  any  claim 
arising  out  of  the  performance  of  the 
remedial  action; 

(2)  A  detailed  description  of  the  final 
site  conditions,  Including  existing 
ground-water  characterization.  This 
description  must  be  detailed  enough  so 
that  future  inspectors  will  have  a 
baseline  to  determine  changes  to  the  site 
and  when  these  changes  are  serious 
enough  to  require  maintenance  or 
repairs.  If  the  site  will  have  continuing 
aqiufer  restoration  requirements,  then 
the  SMP  must  provide  details  on  how 
restoration  is  to  be  completed  and  how 
contingencies  will  be  resolved: 

(3)  A  description  of  the  long-term 
surveillance  program,  includ^ 
proposed  inspection  frequency  and 
reporting  to  die  Commission,  frequency 
and  extent  of  ground-water  monitoring  if 
required,  inspection  personnel 
qualifications,  inspection  procedures, 
recordkeeping  and  quality  assurance 
procedures; 

(4)  A  description  of  the  criteria  for 
follow-up  inspections  based  on  routine 
inspections  or  extreme  natural  events; 
and 

(5)  A  description  of  the  criteria  for 
performing  custodial  maintenance  and 
emergency  measures.  This  description 
must  specify  what  constitutes  custodial 
maintenance  and  what  requires 
emergency  measures. 

(c]  The  custodial  agency  under  the 
general  license  established  by 
paragraph  (a)  of  this  section  shall— 

(1)  Maintain  the  site  in  accordance 
with  the  provisions  of  the  approved 
SMP; 

(2)  Obtain  concurrence  from  the 
Commission  for  all  changes  to  the  SMP; 

(3)  Guarantee  permanent  right-of- 
entry  to  Commission  representatives  for 
the  purpose  of  periodic  site  inspections; 
and 

(4)  Notify  the  Commission  prior  to 
undertaking  any  major  construction 
related  to  the  site. 

(d)  As  specified  in  die  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978. 
the  Secretary  of  die  Interior,  with  the 
concurrence  of  the  Secretary  of  Energy 
and  the  Commission,  may  sell  or  lease 
any  subsurface  mineral  rights 
associated  with  land  on  which  residual 
radioactive  materials  are  disposed.  In 
such  cases,  the  person  acquiring  the 
rights  and  the  Secretary  of  Interior  shall 
comply  with  section  104(h)  of  the 
Uranium  Mill  Tailings  Radiation  Control 
Act  of  1978.  This  section  requires, 
among  other  things,  that  the  Commission 
issue  a  license  to  the  Secretary  of  the 
Interior  to  assure  that  the  site  remains  in 


a  safe  and  environmentally  sound 
condition.The  Commission  ^all  respond 
to  each  licensing  request  on  a  site-by- 
site  basis. 

§40.28    Gsfwrat  liCOTSS  tor  long-tsrm  cars 
of  uranium  or  thorium  byproduct  tailings 
sites. 

(a)  A  general  license  is  issued  for  the 
custodial  care,  to  Include  monitoring, 
maintenance,  and  emeigency  measures 
necessary  to  protect  the  public  health 
and  safety  and  other  actions  necessary 
to  comply  with  the  standards 
promulgated  pursuant  to  section  84  of 
the  Atomic  Energy  Act  of  1954,  for 
remediated  uranium  or  thorium  mill 
tailings  sites  under  Title  II  of  die 
Uranium  Mill  Tailings  Radiation  Control 
Act  of  1978,  as  amended.  The  license  is 
available  to  the  Department  of  Energy, 
to  another  Federal  agency  designated  by 
the  President,  or  to  the  State  where  the 
remediated  site  is  located  if  the  State 
exercises  its  option  to  acquire  the  site. 
The  purpose  of  this  general  license  is  to 
ensure  that  uranium  or  thorium  mill 
tailings  sites  will  be  maintained  in  such 
a  manner  as  to  protect  the  public  health, 
safefy,  and  the  environment  after 
closure. 

(b)  The  general  license  in  paragraph 
(a)  of  this  section  becomes  effective 
when  the  Commission  receives  a  site- 
specific  long-term  surveillance  and 
maintenance  plan  (SMP)  that  meets  the 
requirements  of  this  section.  The 
intended  general  licensee  shall  submit 
the  SMP  after  the  operating  licensee  has 
completed  remedial  action  meeting  the 
requirements  of  Appendix  A  of  this  Part 
of  applicable  Agreement  State 
requirements.  The  plan  may  incoi^orate 
by  reference  information  contained  in 
documents  previously  submitted  to  the 
Commission  if  the  reference  to  the 
individual  incorporated  documents  are 
clear  and  specific.  Each  SMP  must 
include — 

(1)  A  legal  description  of  the  site  to  be 
licensed.  The  description  must  show 
that  the  operating  licensee  has  made  all 
reasonable  efforts  to  transfer  title  and 
any  other  interests  in  the  land  to  the 
United  States  or  a  State.  See  Appendix 
A,  Criterion  11  of  this  Part  for  more 
detailed  criteria  regarding  land  transfer 

(2)  A  detailed  description  of  the  final 
site  conditions,  including  existing 
ground-water  characterization.  This 
description  must  be  detailed  enough  so 
that  future  inspectors  will  have  a 
baseline  to  determine  changes  to  the  site 
and  when  these  changes  are  serious 
enough  to  require  maintenance  or 
repairs; 

(3)  A  description  of  the  long-term 
surveillance  program,  including 
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proposed  inspection  frequency  and 
reporting  to  die  Commission  (see 
Appendbc  A,  Criterion  12  of  this  part  for 
more  details  on  inspections  and 
reporting),  frequency  and  extent  of 
ground-water  monitoring  if  required, 
inspection  personnel  qualifications, 
inspection  procedures,  recordkeeping 
and  quality  assurance  procedures; 

(4)  A  description  of  the  criteria  for 
foUow-up  inspections  based  on  routine 
inspections  or  extreme  natural  events; 
and 

(5)  A  description  of  the  criteria  for 
performing  custodial  maintenance  and 
emergency  measures.  This  description 
must  specify  what  constitutes  custodial 
maintenance  and  what  requires 
emergency  measures. 

(c)  The  custodial  agency  who  has  a 
general  license  established  by 
paragraph  (a)  of  this  section  shall — 

(1)  Maintain  the  site  in  accordance 
with  the  provisions  of  the  approved 
SMP; 

(2)  Obtain  concurrence  horn  the 
Commission  for  all  changes  to  the  SMP, 

(3)  Guarantee  permanent  right-of- 
entry  to  Commission  representatives  for 
the  puix>o8e  of  periodic  site  inspections; 
and 

(4)  Notify  the  Commission  prior  to 
undertaking  any  major  construction 
related  to  the  site. 

(d)(1)  Upon  application,  the 
Commission  may  issue  a  specific 
license,  as  specified  in  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978, 
pennitting  the  use  of  surface  and/or 
subsurface  estates  transferred  to  the 
United  States  or  a  State.  Althou^  an 
application  may  be  received  from  any 
person,  if  permission  is  granted,  the 
person  who  transferred  the  land  to  DOE 
or  the  State  shall  receive  the  right  of 
first  refusal  with  respect  to  this  use  of 
the  land.  The  application  must 
demonstrate  that — 

(i)  The  proposed  action  does  not 
endanger  the  public  health,  safety, 
welfare,  or  the  environment; 

(ii)  Whether  the  proposed  action  is  of 
a  temporary  or  permanent  nature,  the 
site  would  be  maintained  and/or 
restored  to  meet  requirements  in 
Appendix  A  of  this  Part  for  reclaimed 
sites. 

(2)  A  person  receiving  a  specific 
license  to  use  the  surface  or  subsurface 
area  of  a  site  shall  ensure  that  the  site 
will  be  maintained  or  restored  to 
conditions  complying  with  Appendix  A 
of  this  Part  On  a  case-by-case 
determination,  the  Commission  may 
require  financial  arrangements  to  ensure 
that  the  licensed  person  is  able  to 
maintain  the  site  undisturbed,  or  if 
disturbed  is  able  to  restore  the  site  to  a 


safe  and  environmentally  sound 
condition. 

Dated  at  Rockville,  Maryland,  this  leth  day 
of  August.  1988 

For  the  Nuclear  Regulatory  CommiBsion. 
SamiMl  I.  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc.  88-19322  Filed  8-24-^  8:45  am] 

MUJNQ  CODE  7CM-01-4I 


DEPARjyENT  OF  TRANSPORTATKMI 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  Na  87-NM-129-AD] 

Airworthiness  Directives;  Foldcer 
Model  F-28  Series  Airplanes 

agency:  Federal  Aviation 
Adminisb-ation  (FAA),  DOT. 
action:  Supplemental  Notice  of 
Proposed  Rulemaking  (NPRM); 
reopening  of  comment  period. 


:  This  notice  proposes  to 
amend  an  earlier  proposed 
airworthiness  directive  (AD),  applicable 
to  Fokker  Model  F-28  series  airplanes, 
wUch  would  have  required  a 
modification  of  the  aneigmcy  lighting 
system.  This  proposal  would  amend  the 
proposed  AD  by  clarifying  the 
accompUshment  procedures  to  ensure 
proper  modification  of  the  emergency 
lighting  system  on  these  airplanes. 
DATES:  Comments  must  be  received  no 
later  than  September  27, 1988. 
ADomtses:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Office  of  die  Regional 
Counsel  (Attention:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  87-4^-129-AD.  17900  Pacific 
Highway  Soudi.  C-68966.  Seattie. 
Washington  98188.  The  applicable 
service  information  may  be  obtained 
fit>m  Fokker  Aircraft,  USA  Inc.,  1199  N. 
Fairffuc  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA  Nordiwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattie,  Washington,  or  the 
Seatde  Transport  Airplane  Office,  9010 
East  Marginal  Way  South,  SeatUe, 
Washington. 

FOR  RNITHER  INFORMATION  CONTACT 
Ms.  Armella  Donnelly,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA  Northwest 
Mountain  Region,  17900  Pacific  Highway 
Soudi,  0-68866,  Seattie,  Washington 
98168.  _ 


SUPPLEMENTAinr  MFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-pubUc 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket 
Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103),  Attention:  Airworthiness  Rules 
Docket  No.  87-^4M-129-AD,  17900 
Pacific  Highway  SouUi.  C-68966,  Seatde, 
Washii^on  98168. 

Discussion 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  which 
would  have  required  modification  of  the . 
emergency  lighting  system  on  Fokker 
Model  F-28  series  airplanes,  was 
published  as  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  die  Federal 
Registw  on  February  3. 1988  (53  FR 
3047). 

That  NPRM  was  prompted  by  reports 
that  the  emergency  lightiiag  system  on 
these  airplanes  may  not  come  on 
automatically  upon  impact  when  both 
engines  stop  and  the  normal  aircraft 
power  is  lost  if  the  battery  remains 
attached  to  the  power  bus.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  the  emergency  Ughting 
system  to  operate  when  required  in  an 
emergency  situation. 

Significant  comments  were  received 
from  one  commenter.  The  commenter 
stated  its  understanding  of  the  proposal 
to  be  a  requirement  to  modify  all  Fokker 
F-28  airplanes  to  comply  with  Fokker 
Service  BuUetin  F28/33-26,  and  diat  die 
rationale  for  the  proposal  was  to  remove 
the  control  of  the  "emergency  exit 
lights"  (commenter's  terminology)  from 
the  battery  power  bus,  and  put  the 
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control  on  a  bva  powered  solely  by  • 
generator  system  to  allow  the  "exit 
lights"  (commenter's  terminology)  to 
come  on  if  generator  power  is  lost.  The 
conunenter  further  stated  that  Service 
Bulletin  F28/33-28  does  not  appear  to 
provide  fw  this  re<|uirement.  The 
commenter  recoraniended  that  the 
proposal  be  withdrawn,  pemling 
clarificatioo  of  the  intent  of  the  service 
bulletin.  The  coramenter  further  stated 
that  the  modification  provided  for  by 
Service  Bulletin  F28/33-2e  would  not 
change  the  mode  of  operation  for  the 
"affected  lighting  (exit  signs)"  except  by 
adding  an  "ARMED"  position  to  the 
eoRigency  Ughta  switdi.  The  commenter 
also  stated  its  belief  ttiat  with  the 
emergency  K|^  flhmunated  during 
flight  (or  dnrbig  normal  aircraft  povrar 
availability)  and  the  emergency  switch 
in  the  ARMED  position,  the  airplane 
would  coasply  with  Fediera]  Aviation 
Regulations  (PAR)  25.612.  The  rationale 
for  this  briief  is  that  it  would  allow  the 
emergency  "exit  lights"  to  operate  (1)  off 
the  AC  generator,  iJF  available;  (2)  if 
generator  power  is  not  available,  off  the 
ship  battery  powen  and  (3)  if  ship 
battery  power  is  bdow  minimum 
voltage  or  the  battery  switch  is  off,  off 
the  emeigency  battery  packs.  The 
commenter  concluded  that  if  its 
rationale  was  oonect,  there  would  be  no 
need  for  the  proposed  AD  action. 

The  FAA  has  carefully  considered 
these  comments  and,  while  there  does 
appear  to  be  some  confusion  over 
terminology  and  operation  of  the  Model 
F-28  emergency  lifting  system,  and 
confusion  as  to  the  requirements  of  the 
propoeai  the  need  for  the  proposed 
action  continues  to  exist. 

To  clarify  the  terminology  used  in  this 
proposal,  the  FAA  notes  that  the  Model 
F-28  emergency  lifting  system  consists 
of  two  elements:  TTie  emergency  lights 
and  the  evacuation  lights.  Throughout 
this  document,  reference  to  the 
"emergency  lighting  system"  is  intended 
to  include  both  elements.  Each  element 
consists  of  numerous  individual  lights 
located  throughout  die  airplane;  the 
emergency  li^ts  are  primarily  located 
in  the  passenger  compartment,  and 
extemaUy  to  the  fuselage.  In  addition, 
each  emergency  exit  sign  houses  light 
bulbs  that  are  divided  between  the 
system's  two  elements. 

FAR  25.812  requires  that  the 
emergency  lighting  system  cockpit 
switdi  have  an  ON.  OFF,  and  ARMED 
position,  so  that  when  armed  in  the 
cockpit  the  emergency  lighting  system 
will  illuniinate  or  remain  illuminated 
upon  interruption  of  the  airplane's 
normal  electric  power  (Le.,  AC  power). 
It  is  known  that  early  configurations  of 


the  Model  F-2A  may  not  have  a  cockpit 
switch  of  the  type  required.  Also,  some 
configurations  may  not  automatically 
illuminate.  One  purpose  of  Service 
Bulletin  F28/33-26  is  to  provide 
instructions  for  installation  of  the 
required  three  position  switch,  and 
modification  of  the  circuitry  so  that, 
upon  die  loss  of  normal  power  and  when 
armed,  the  emergency  lifting  system 
(i^.,  emergency  and  evacuation  li^ts) 
automatically  illuminate  or  remain 
illiankiated. 

Subsequent  to  the  closing  of  the 
comment  period,  the  FAA  also  received 
information  from  the  manufacturer  that 
it  was  preparing  a  new  service  bulletin 
that  would  provide  additional 
instructions  for  modifying  the 
emergency  lighting  system  so  that  the 
system  wonld  ifimninate  if  normal 
airplane  power  (i.e.,  AC  power)  were 
lost  This  new  service  bulletin,  however, 
has  not  yet  been  Issued. 

When  normal  airplane  power  is  lost 
(i.e.,  AC  generator  power),  Aa 
emergency  Hating  system  will  operate 
off  of  the  airplane  batteries  until  the 
emergency  lighting  control  circuit  (a 
voltage  dropout  relay)  senses  the 
airplane  battery  voltaige  dn^  below  10 
volts.  Below  10  volts,  the  control  circuit 
switches  the  power  source  to  the 
emergency  lighting  system's  dedicated 
batteries.  However,  between  a  voltage 
greater  than  10  volts  but  less  than  full 
charge,  there  will  not  be  enough  battery 
power  available  to  provide  the  required 
illumination  levels.  In  the  absence  of  a 
determination  of  the  minimum  battery 
voltage  necessary  to  provide  the 
required  illumination,  the  emergency 
lighting  system  must,  upon  loss  of 
normal  aircraft  power  (i.e.,  AC  generator 
power],  be  solely  powered  by  the 
emei:gency  lifting  system  battery 
packs.  The  intent  of  this  proposal,  then, 
is  to  also  assure  that  the  required 
emergency  lig}iting  illumination  levels 
are  provided. 

In  consideration  of  the  comments 
received  and  the  above  discussion,  and 
since  the  unsafe  condition  which 
prompted  this  rulemaking  action  is 
likely  to  exist  at  develop  on  airplanes  of 
this  model  registered  in  the  United 
States,  die  FAA  is  revising  the  proposal 
that  would  require  modification  of  the 
emergency  lighting  system  in  a  ananner 
approved  by  the  FAA,  to  clarify  die 
requirements  as  follows: 

a.  Installation  of  a  three  position 
emergency  lighting  switch  (i.e.,  OFF, 
ON,  and  ARMED)  in  the  cockpit;  and 

b.  Modification  of  the  electrical 
system  so  that  the  emergency  lighting 
system  illuminates  upon  loss  of  normal 


electrical  power  (Le.,  AC  generator 
power};  and  either 

&  Kfodification  of  the  electrical 
system  so  that  upon  loss  of  normal 
electrical  power,  die  emei^gency  lighting 
system  is  powered  by  its  own  dedicated 
battery  packs;  or 

d.  D«teiminatioB,  by  illumination 
measureawnt.  of  the  wininium  airplane 
battery  voltaga  necessary  to  provide  the 
required  emergency  lifting  illumination 
levels  and  modificatioB  of  die 
emergency  lighting  control  circuit  to 
switch  boa  the  airplane  batteries  to  the 
emergency  lighting  systems  dedicated 
battery  packs  prior  to  dropping  below 
this  minimum  airplane  battery  voltage. 

In  addition,  the  economic  inqiact 
analysis,  below,  has  been  revimd  to 
account  for  additional  manhours  which 
may  be  necessary  for  some  operators  to 
accomplish  the  required  actiana. 

To  provide  interested  persons  an 
opportunify  to  comment  on  the  dianges 
to  this  proposal,  the  FAA  is  reopening 
the  conuneat  period  for  an  additional 
diirty(30)day8. 

It  is  estimated  that  51  airplanes  of  U.S. 
registry  would  be  affected  by  dus  AD.  It 
would  take  aiqiroximately  90  manhours 
per  airplane  to  accomplish  the  required 
actions,  although  not  all  airplanes  would 
need  to  be  modified  to  the  same  extent; 
e.g.,  some  may  already  have  the  three 
position  switch  installed  in  the  cockpit 
The  average  labor  cost  would  be  $40  per 
manhour.  Based  on  these  figures,  the 
total  cost  inqjact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $183,600. 

The  regulations  set  forth  in  this  notice 
would  be  promnlgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (40  U.S.C.  1301,  et 
seq.\,  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus,  in  sccordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  die  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibilify  Act 
that  this  proposed  rule,  ff  promulgated, 
will  not  have  a  significant  economic 
impact  positive  or  negative,  on  a 
substantial  number  of  small  entities 
bee  ause  of  the  minimal  cost  of 
compliance  per  airplane  ($2,400).  A  copy 
of  a  draft  regulatory  evaktation 
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prepared  for  this  action  is  contained  in 
&e  regulatory  docket. 

List  of  SubjecU  in  14  CFR  Part  39 

Aviation  safety,  Aircraft 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART39-(AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  142% 
49  U.S.C  106(g)  (Revised  Pub.  L.  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

{39.13    [AnMfKtod] 

2.  By  revising  the  Notice  of  Proposed 
Rulemaking.  Docket  87-NM-129-AD. 
published  in  the  Federal  Register  on 
February  3. 1988  (53  FR  3047).  FR  Doc 
2191.  as  foUows: 

Fokker  B.V.:  Applies  to  Model  F-28  series 
airplanes,  certificated  in  any  category. 
Compliance  is  required  within  the  next 
12  months  after  the  effective  date  of  this 
AD,  unless  previously  accomplished: 
To  ensure  the  proper  operation  of  the 

emergency  lighting  system  when  required 

during  an  emergency  situation,  accomplish 

the  following: 

A.  Verify  that  a  three  position  emergency 
lighting  switch  (i.e.,  OFF.  ON,  and  ARMED)  is 
installed  in  the  cockpit.  If  such  a  switch  is  not 
installed  in  the  cockpit,  install  one  in  a 
manner  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Note:  Operators  may  wrish  to  refer  to 
Fokker  Service  Bulletin  F28/33-2a,  dated 
October  12, 1983,  in  determining  the  means  to 
be  used  to  install  a  three  position  switch. 

B.  Verify  tha*  the  emergency  lighting 
system  illuminates  upon  loss  of  normal 
electrical  power  when  the  three  position 
cockpit  mounted  switch  is  placed  in  the 
armed  position. 

Note:  (1)  Normal  electrical  power  is 
considered  to  be  the  F-28  AC  generator 
power. 

(2)  For  the  purpose  of  this  requirement  the 
emergency  lighting  system  is  considered  to 
consist  of  both  the  emergency  lights  and  the 
evacuation  lights;  however,  all  affected 
operators  should  be  aware  that  for  operations 
under  FAR  Part  121,  an  airplane's  emergency 
lighting  system  also  includes  the  floor 
proximity  lighting.  Any  modification  to  the  F- 
28  emergency  lighting  system  should  ensure 
the  proper  operation  of  the  floor  proximity 
lighting. 

C  Accomplish  either  of  the  following: 

1.  Modify  the  electrical  system,  in  a  manner 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  FAA,  Northwest  Mountain 
Region,  so  that  upon  loss  of  normal  electrical 
power,  the  emergency  lighting  system  is 


powered  by  its  own  dedicated  battery  packs; 


or 

2.  Determine,  by  illumination  measurement, 
the  minimum  airplane  battery  voltage 
necessary  to  provide  the  required  emergency 
lighting  illumination  levels.  Modify  the 
emergency  lighting  control  circuit,  in  a 
manner  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Northwest  Mountain  Region,  to  switch  from 
the  airplane  batteries  to  the  emergency 
lighting  system  battery  packs  prior  to 
dropping  below  the  above  determined 
minimum  airplane  battery  voltage. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (FMI).  who  may  add  any  ccHnments 
and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modification  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  docimients  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Fokker  Aircraft.  USA  Inc.. 
1199  N.  Fairfax  Street  Alexandria. 
Virginia  22314.  These  documents  may  be 
examined  at  the  FAA  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  at  the 
Seattie  Transport  Airplane  Office,  9010 
East  Marginal  Way  South,  Seattie. 
Washington. 

Issued  in  Washington,  DC,  on  August  17. 
1988./ 

Thomas  E.  McSweeny. 
Acting  Director,  Office  of  Airworthiness. 
[FR  Doc.  88-19284  Filed  8-24-88;  8:45  am] 

WLLMQ  CODE  4S10-13-II 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[INTL-393-M] 

Transition  Rules  for  Certain  Qualified 
Business  Units  Using  a  Profit  and  Loss 
Mettwd  of  Accounting  for  Tax  Years 
Beginning  Before  January  1, 1987 

AOENCV:  Internal  Revenue  Service. 

Treasury. 

ACnON:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summary:  This  docimient  provides 
proposed  Income  Tax  Regulations 


setting  forth  transition  rules  for 
branches  of  United  States  persons,  i.e. 
qualified  business  imits  (QBUs),  who 
used  a  profit  and  loss  method  of 
accounting  prior  to  the  enactment  of  the 
Tax  Reform  Act  of  1986  and  do  not  elect 
(or  are  not  required)  to  use  the  United 
States  dollar  approximate  separate 
transactions  method  for  taxable  years 
beginning  after  December  31, 1986.  In 
the  Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register,  the 
Internal  Revenue  Service  is  issuing 
temporary  Income  Tax  Regidations 
relating  to  these  transition  rules.  The 
text  of  the  temporary  regulations  serves 
as  the  comment  docimient  for  this  notice 
of  proposed  rulemalcing. 

DATES:  The  regulations  are  proposed  to 
be  effective  for  taxable  years  beginning 
after  [Date  which  is  30  days  after  final 
regulations  are  published  in  the  Federal 
Register].  Written  comments  and 
requests  for  a  pubUc  hearing  must  be 
delivered  or  mailed  by  October  24, 1988. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(INTL-393-88),  Washington.  DC  20224. 

FOR  FURTHER  HUFORMATION  CONTACT: 

David  Rosenberg  of  the  Office  of  the 
Associate  Chief  Counsel  (International) 
within  the  Office  of  the  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW..  Washington, 
DC  20224.  Attention:  CC:LR.T  (INTb- 
393-88)  (202-634-5406,  not  a  toll-free 
call). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  pubhshed 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  Register  add 
new  §S  1.987-OT  and  1.987-lT  to  Part  1 
of  Tide  26  of  the  Code  of  Federal 
Regulations.  Final  regulations  are  by 
this  document  proposed  on  the  basis  of 
the  temporary  regulations.  Section  987 
was  added  to  the  Internal  Revenue  Code 
of  1986  by  section  1261  of  die  Tax 
Reform  Act  of  1986  (P.L  99-514, 100  Stat. 
2090).  For  the  text  of  the  temporary 
regulations,  see  FR  Doc.  88-19190  [T.D. 
822)].  The  preamble  to  the  temporary 
regulations  explains  this  addition  to  the 
Income  Tax  Regulations. 

Non-Applicability  of  Executive  Order 
12291 

It  has  been  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 


Regulatory  FlexiMli^  Act 

Althou^  this  document  is  a  notice  of 
proposed  mltmaking  that  solicts  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U^.C  553  do  not 
apply.  AcGordiagly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regnlatory  Flexibility  Act 
(5  U.S.C  chapter  6). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  the  adoption  of  these  proposed 
regudations,  considnvtion  wiU  be  given 
to  any  written  comments  that  are 
submitted  Qnvferabiy  eight  copies)  to 
the  ConmnssioDer  of  the  Internal 
Revenue  Sorice.  All  comments  will  be 
available  for  pubUc  inspection  and 
copying.  A  public  hearing  will  be  held 
upon  written  request  to  the 
Commissioner  by  any  person  who  has 
submitted  written  comments.  If  a  public 
hearing  is  held,  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  David 
Rosenberg  of  the  Office  of  Associate 
Chief  Counsel  (International)  within  the 
Office  of  Chief  Counsel  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  the  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

list  of  Subjects  in  28  CFR  1.S61-1— 
1.997-1 

Income  taxes.  Aliens.  Exports,  DISC, 
Foreign  investments  in  U.S..  Foreign  tax 
credit,  FSC,  Sources  of  income,  United 
States  investments  abroad. 

Proposal  of  Regnbtions 

The  temporary  regulations,  FR  Doc. 
88-19190  [TD.  8220]  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  are  hereby 
also  proposed  as  final  regulations  under 
section  987  of  the  Internal  Revenue 
Code  of  1986. 

Lawrence  B.  Gibba, 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  B8-19191  Filed  S-24-88;  8:45  am] 

BILtINQ  CODE  W30-01-M 


POSTAL  SERVICE 
3»CFRPwt111 

Exdualon  of  Thw"  IssuM  From 
Sscond^faiM  Mail;  Extension  ofTbiM 
for  Comment 

aqency:  Postal  Service. 

action:  Proposed  rule;  extension  of 

conunent  poiod. 

summary:  In  anticipation  of  the  possible 
adoption  of  a  tenyxtrary  mail 
classification  chai^  concerning  the 
eligibility  of  "Plus"  issues  for  second- 
class  mail  privileges,  the  Postal  Service 
published  in  the  Federal  Register  (53  FR 
29483)  on  August  5, 1988  a  proposed 
implementing  regulation,  which,  if 
adopted,  would  exclude  fivm  second- 
class  mail  those  "Plus"  issues 
distributed  on  a  different  day  from  any 
other  issue  of  the  ptirent  publication. 
The  Postal  Service  requested  comments 
by  September  6, 1988.  In  response  to 
requests  for  additional  time,  the  Postal 
Service  is  extending  the  comment  period 
to  September  8. 19ea 
DATE:  Comments  on  the  proposed  rule 
change  must  be  received  on  or  before 
September  8, 1988. 

ADDRESS:  Written  comments  should  be 
mailed  or  delivered  to  the  Director, 
Office  of  Classification  and  Rates 
Administration,  Room  8430,  475  L'Enfant 
Plaza  West.  SW..  Washington.  DC 
20260-5380.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between 
9:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday,  in  Room  8430,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT 

Leo  Raymond,  (202)  268-5199. 

Fred  Eg^nton, 

Assistant  General  Counsel  Legislative 
Dtriaion. 

[FR  Doc.  88-19273  Filed  8-24-88:  8:45  am] 

BMXINa  CODE  7710-1^4l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  434 

[BERC-417-P} 

Medicaid  Program;  Modification  of 
Certain  Requirements  for  Health 
InsiMing  Organizations 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 


SUMMAWr.  TUs  pn^osal  describes  the 
conditions  under  which  a  Health 
Insuring  Oiganiuition  (HIO)  is  subject  to 
Medicaid  Health  Makitenance 
Organization  (HMO)  regulations.  It 
would  require  that  an  HIO  which 
becomes  operational  on  or  after  January 
1, 1986  and  arranges  for  the  delivery  of 
services  to  Medicaid  recipients  be 
subject  to  HMO  requirements.  The 
regulations  would  specify  that 
exemptions  from  certain  HMO  rules  are 
permitted  for  HIOs  which  began 
operation  on  or  after  January  1, 1986  if 
the  HIOs  obtained  a  section  1915(b] 
waiver  prior  to  that  date,  or  if  an  HIO  is 
otherwise  identified  in  the  law.  The 
exemptions  contiinie  as  long  as  the 
waiver  under  section  1915(b)  of  the  Act 
remains  in  ^ecL 

These  regulations  would  implement 
section  9517(c)  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (Pub.  L  99-272),  as  amended  by 
section  9435(e]  of  the  Omnibus  Budget 
Reconciliation  Act  of  1988  (Pub.  L  99- 
509),  and  section  1895  (c)(4)  of  the  Tax 
Refonn  Act  of  1986  (Pub.  L  99-514). 

date:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5:00  p.m.  on  October  24, 1988. 

address:  Address  comments  in  writing 
to:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Sovices,  Attention:  BERC- 
417-P,  P.O.  Box  28678,  Baltimore. 
Maryland  21207. 

If  yoa  prefer,  yoa  may  deliver  your 
comments  to  Rooa  309-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Ave.,  SW.,  Washi^on,  DC  or  to  Room 
132,  East  Hi^  Rise  Building.  6325 
Security  BouJevard,  Baltimore, 
Maryland. 

If  comments  concern  information 
collection  or  recordkeeping 
requirements,  please  address  a  copy  of 
comments  to:  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Room  3208,  New 
Executive  Office  Building,  Washington, 
DC  20503,  Attention:  AUison  Herron. 

In  commenting,  please  refer  to  file 
code  BERC-417-P.  Comments  will  be 
available  for  public  inspection  as  they 
are  received,  beginning  approximately 
three  weeks  after  publication,  in  Room 
309-G  of  die  Department's  office  at  200 
Independence  Ave.,  SW.,  Washington. 
DC,  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5:00  p.m.  (phone 
202-245-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Saltz,  (301)  966-4641. 
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SUPPLEMENTABV  INFORMATION: 
I.  Bad(ground 

A.  Health  Insuring  Organizations — 
General 

For  a  Qumber  of  years  prior  to  1981, 
the  Medicaid  regidatioiis  permitted 
States  to  contract  widi  health  iosuring 
organizations  (HIOs].  An  HIO  is  an 
entity  which  assumes  an  underwriting 
risk  to  p^  for  medical  services  provided 
to  Medicaid  recipients  im  exchange  for  a 
premium  paid  by  the  State  agency.  HIOs 
are  paid  a  negotiated,  fixed  amount  per 
beneficiary  per  month  and,  in  return, 
underwrite  die  cost  oi  providing 
Medicaid  services.  Health  insuring 
organizations  are  provided  for  under  the 
broad  authority  of  section  1902(a)(4)(A) 
of  the  Social  Security  Act  (the  Act), 
which  provides  for  "such  methods  of 
adnunistration  *  *  *  as  are  found  by  the 
Secretary  to  be  necessary  for  the  proper 
and  efficient  operation  of  the  plan,"  and 
under  section  1903(a](lKP)  oi  the  Act 
(dealing  with  Federal  sharing  of 
Medicaid  costs]  that  makes  available 
funds  for  sharing  die  costs  of  "insurance 
premiums  for  medical  or  any  other  type 
of  remedial  care  or  the  cost  thereof. 

An  HIO  Offers  from  a  health 
maintenance  organization  (HMO)  in  that 
an  HIO  pays  for  services  whereas  an 
HMO  provWes  services,  fa  recent  years 
some  HIOs  have  made  arrangements 
through  contracts  widi  community 
providers,  including  HMOs,  doctors, 
hospitals,  and  others,  for  die  provision 
of  Medicaid  services  in  a  given  area  for 
groups  of  recipients. 

Regnlations  containing  the  Medicaid 
requirements  for  HIOs  are  presently  in 
42  CFR  Part  434.  Sul^Mrt  B. 

B.  Relationship  of  HIOs  to  Other 
Program  Activities 

Under  section  1915(b)  of  the  Act,  the 
Secretary  has  the  authcHity  to  waive 
provisions  of  section  1902  of  the  Act,  to 
the  extent  such  waivers  are  determined 
to  be  cost  effective,  do  not  substantially 
impair  recipient  access  to  services  and 
quality  of  care,  do  not  restrict  a 
recipient's  access  to  emergency  services, 
and  are  consistent  with  the  purposes  of 
title  XIX.  Waivers  requested  by  States 
under  section  1915(b)  of  the  Act  may 
involve  the  use  of  primary  care  case 
management  systems,  specialty 
physicians'  services  arrangements, 
localities  as  central  brokers  of  health 
services,  a  sharing  of  cost  savings  with 
recipients,  or  a  restriction  on  the 
provident  from  whom  recipients  can 
obtain  covered  services.  Any  section 
1902  provisions  may  be  waived.  The 
requirements  for  statewideness  in 
section  1902(a)(1).  comparability  of 
services  in  section  1902(a)(10),  and 


freedom  of  choice  in  section  1902(a)(23) 
of  the  Act  are  the  most  fi-equenUy 
waived  provisions  under  these 
proposals. 

Several  States  have  requested 
waiver*  under  section  1915(b)(1)  in 
order  to  implement  primary  care  case 
management  systems  in  wlridi  HIOs 
arrange  for  recipients'  health  care 
services  throu^  contracts  with 
providers,  and  assume  an  underwriting 
risk  for  these  services.  As  of  January  1. 
1986.  all  new  HIOs  which  operate  under 
the  authority  of  a  section  1915(b)  waiver 
must  meet  all  applicable  statutory  and 
regulatory  requiremnits  of  42  CFR  Part 
434  and  sectioo  190a(m)  of  the  Act 
These  provisions  may  not  be  waived 
under  the  audiority  of  section  1915(b). 

C.  Current  Regulations 

The  basic  existing  regulations 
governing  HIOs  at  42  CTR  434.14  require 
an  HIO  to  meet  certain  requirements  if  it 
wishes  to  contract  with  a  State  agency 
to  serve  as  a  payer  for  medical  services 
provided  to  Medicaid  recipients.  These 
include  requirements  that  capitation 
fees  paid  by  the  State  cannot  exceed  the 
cost  of  the  same  services  for  a  group  of 
recipients  receiving  those  services  on  a 
fee-for-service  basis;  that  capitation  fees 
paid  in  HIO  can  only  be  renegotiated 
annually  (in  most  cases),  and  place  the 
HIO  at  risk;  that  capitation  fees  will  not 
include  amounts  to  enable  the  HIO  to 
recover  specific  losses  for  risks  it 
assumes  during  a  contract  period;  that 
the  underwriting  risks  assumed  by  the 
HIO  must  be  specified  in  the  contract 
between  the  State  and  the  HIO;  that  the 
contract  must  state  how  any  savings 
which  remain  after  allowable  costs  are 
deducted  from  capitation  fees  are  to  be 
handled;  that  the  contract  must  specify 
the  extent  to  which  an  HIO  may  obtain 
reinsurance  of  its  underwriting  risk;  and 
that  the  actuarial  basis  for  computation 
of  capitation  fees  must  be  specified. 

In  addition,  HIOs  must  meet 
requirements  in  regidations  at  42  CFR 
434.6  that  all  HMOs  and  PHPs  must 
meet  when  contracting  with  a  State 
agency.  These  regulations  specify 
contract  requirements  relating  to 
recipients  served;  enrollment  rules; 
covered  services;  inspections  and 
evaluation  of  services  provided;  contract 
termination  procedures;  record  systems; 
confidentiality;  third  party  liability;  and 
subcontracting.  Subcontractors,  though 
not  direcdy  contracting  with  the  State, 
must  meet  all  Medicaid  requirements 
appropriate  to  their  delegated  service 
activity. 


n.  New  Legiabtkn 

A.  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985 

Section  9517(c)  of  Pub.  L  9&-272.  the 
Consc^dated  Onrnibus  Budget 
Reconciliation  Act  of  1985  (COBRA), 
amended  section  1903(mK2](A)  of  the 
Act  by  identifying  HIOs  as 
organizations  sub)ect  to  HMO 
requirements  under  section  1903(m)  of 
the  Act,  if  they  are  involved  in  the 
delivery  of  services  through 
arrangements  with  providers  of  services. 
This  amendment  is  effective  for  HIOs 
which  became  operational  on  or  after 
January  1, 1986,  with  one  exception. 
HIOs  that  operate  under  the  authority  of 
a  section  1915(b)  waiver  granted  a  State 
prior  to  that  date,  but  which  did  not 
become  operational  until  after  it.  are 
subject  to  the  new  statutory 
requirements  if  they  provide  services 
through  arrangements  with  providers  of 
service.  However,  they  are  exempt  from 
the  HMO  requirements  at  section 
1903(m)(2)(A)  (ii)  and  (vi)  of  die  Act 
whidi  pertain  to  composition  of 
enrollment  and  the  right  to  terminate 
enrollment  freely  at  any  time. 

(Note:  Section  9S17(c)(2)(B)  of  COBRA 
erroneously  identified  the  exception  clauses 
as  (ii)  and  (iv).  These  shonM  have  been  (ii) 
and  (vi).  Section  ia85(c)(4)(B)  of  Pub.  L.  99- 
514.  the  Tax  Refona  Act  of  1966  (TRA) 
corrected  this  etror.) 

The  conference  report  accompanying 
section  9517(c)  of  CC^IA  specifically 
noted  the  absence  in  our  regulations  of: 
minimum  qualifications  for  an  HIO  that 
arranges  for  the  provisions  of  services: 
quality  assurance  mediods  that  HIOs 
must  employ;  standards  to  assure  access 
to  services;  amounts  of  savings  that  may 
be  retained;  and  frequency  or  content  of 
utihzation  or  financial  reports  (H.  Conf. 
Rep.  No.  453.  99th  Cong.,  1st  Sess.  (1985). 
pp.  550-551).  The  report  also  noted  that 
these  HIOs  are  not  subject  to  specific 
regulatory  requirements  regarding 
financial  reporting  or  ownership 
information. 

The  effect  of  the  revision  made  by 
COBRA  is  to  subject  HIOs  that  do  more 
than  merely  act  as  a  payer  of  services  to 
regulatory  requirements  virtually 
identical  to  HMOs.  The  conference 
report  accompanying  COBRA  clarified 
that: 

where  an  HIO  does  more  than  simply  act  as  a 
fiscal  agent  to  review  and  process  claims  for 
payment,  but  actually  arranges  with  other 
providers  (through  subcontract  or  otherwise) 
for  the  delivery  of  services  to  Medicaid 
eligible  (even  though  the  HIO  does  not  itself 
deliver  services),  it  is  subject  to  all  of  the 
regulatory  requirements  to  which  any  health 
maintenance  organization  or  similar  prepaid 
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entity  is  subject  under  current  law.  (H.  Conf. 
Rep.  No.  453, 99th  Coog^  Ist  Sess.  (1986),  pp. 
550-551.) 

The  COBRA  amendment  permits 
HIOs  which  operate  under  the  authority 
of  a  section  1915(b]  waiver  granted  a 
State  prior  to  January  1, 1986  to  be 
exempt  during  the  period  of  the  waiver 
from  the  HMO  provisions  that 
membership  be  less  than  75  percent 
Medicare/Medicaid  and  that  enrollees 
may  terminate  enrollment  without  cause 
at  any  time. 

B.  Omnibus  Budget  Reconciliation  Act 
of  1986 

Section  9435(e)  of  Pub.  L  99-509,  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (OBRA  86}  amended  section  9517(c) 
of  COBRA  by  adding  a  new 
subparagraph  (D).  This  change  stated 
that  "nothing  in  section  ig03(m)(l](A)  of 
the  Social  Security  Act  shall  be 
construed  as  requiring  an  HIO  to  be 
organized  under  the  HMO  laws  of  a 
State".  The  conference  report  pertaining 
to  section  9435(e)  of  OBRA  86  stated 
that  in  order  to  meet  the  requirement  in 
section  1903(m)(2)(A)(l)  of  the  Act.  the 
HIO  is  only  required  to  be  organized 
under  the  laws  of  the  State  in  which  it 
does  business,  including  the  State's 
corporation  law.  The  report  states  that 
an  HIO  organized  under  the  corporation 
law  in  the  State  in  which  it  operates, 
which  makes  services  accessible  as 
required  by  section  1903(m)(l)(A)(i)  of 
the  Act  and  which  has  made  adequate 
provision  against  the  risk  of  insolvency 
as  required  by  section  ig03(m)(l)(A)(ii] 
of  the  Act,  has  met  the  reqidrement  of 
section  1903(m)(2)(A){i)  of  the  Act  (H. 
Rep.  No.  1012,  ggth  Cong.  2d  Sess.  (1986) 
pp.  411-412. 

C.  Tax  Reform  Act  of  1986 

Section  1895(c)(4)(A)  of  Pub.  L  99-614, 
the  Tax  Reform  Act  of  1986  (TRA), 
amended  section  9517(c)(2)  of  COBRA 
by  adding  that  a  health  insuring 
organizaticMi  is  not  considered 
operational  until  the  date  on  which  it 
first  enrolls  patients.  Under  an  earlier 
HCFA  interpretation  (given  to  the  State 
agency),  operational  meant  die  date  an 
HIO  began  administrative  processes  to 
carry  out  the  provision  of  Medicaid 
services.  In  addition,  section 
1895(c)(4)(C)  of  TRA  provided  Uiat  die 
Hartford  Healdi  Network.  Inc.,  is 
exempt  from  clauses  (ii)  and  (vi)  of 
section  1903(m)(2)(A)  of  die  Act 
(concerning  composition  of  enrollment 
and  disenrollment  without  cause)  during 
die  period  it  has  a  section  1915(b) 
waiver  in  effect  (if  die  request  for  a 
waiver  under  section  1915(b)  of  die  Act 
submitted  before  January  1. 1986  is 


subsequendy  approved  by  the 
Secretary). 

m.  Provisions  of  the  Pn^HMed 
Reguladons 

We  propose  to  revise  42  CFR  Part  434 
by  redesignating  Subparts  D  and  E  as 
Subparts  E  and  F  respectively,  and 
adding  a  new  Subpart  D.  The  proposed 
new  Subpart  D  would  incorporate 
changes  made  by  legislation  and  follow 
the  direction  of  Congress  in  the 
conference  reports  by  establishing  the 
scope  of  responsibilities  for  an  HIO 
under  Medicaid.  The  regulations  under 
Subpart  D  would  provide  that  an  HIO 
that  does  more  than  simply  act  as  a 
payer  of  services,  is  subject  generally  to 
the  regulatory  requirements  to  which 
any  HMO  or  similar  prepaid  entity  is 
subject  under  current  law. 

Current  regulations  at  {  434.14 
describe  the  requirements  for  contracts 
with  HIOs.  We  would  remove  and 
reserve  S  434.14  and  move  the 
requirements  in  this  section  to  new 
S9  434.40  and  434.42  in  the  new  Subpart 
D  of  Part  434. 

In  addition,  we  would  add  a  new 
S  434.44  that  would  specify  special  rules 
for  certain  HIOs.  These  special  rules  at 
S  434.44(a)  would  require  that  an  HIO 
wliich  becomes  operational  on  or  after 
January  1, 1986,  and  which  arranges 
with  odier  providers  (through 
subconfract  or  through  other 
arrangements)  for  the  delivery  of 
services  to  Medicaid  enrollees  on  a 
prepaid  capitation  risk  basis  be  subject 
to  requirements  for  HMOs  and  PHPs  set 
fordi  in  8  434.20  (d)  and  (e).  and 
S9  434.21  dirough  434.38  and  89  434.50 
through  434.65.  The  rules  would  also 
require  that  an  HIO  be  organized  under 
the  appropriate  laws,  including 
corporation  laws,  of  the  State  in  which  it 
operates.  However,  the  HIO  need  not  be 
organized  under  the  State  HMO  laws, 
but  must  meet  requirements  under 
8  434.20(c)  (1),  (2)  and  (3)  of  diis  chapter. 

We  also  would  provide  in  8  434.44(b) 
that  any  HIO  subject  to  the  special  rules 
in  8  434.44(a)  diat  obtained  a  section 
1915(b)  waiver  of  certain  requirements 
under  section  1902  of  the  Act  prior  to 
January  1. 1966  is  exempt  from  the 
requirements  at  88  434.26  and  434.27(b) 
(composition  of  enrollment  and 
disenrollment  without  cause)  during  the 
effective  period  of  the  waiver.  The 
effective  period  includes  extensions  and 
renewals  to  die  original  waiver  period. 

In  8  434.20(e)(2).  die  cross  reference  to 
Subpart  D  would  be  revised  to  Subpart 
E  of  the  part 


IV.  Regulatory  Impact  Statement 

A  Executive  Order  12291 

Executive  Order  12291  requires  us  to 
prepare  and  publish  an  initial  regulatory 
impact  analysis  on  any  proposed  major 
rule.  A  major  rule  is  defined  as  any 
regulation  that  is  likely  to  result  in:  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  sigoificant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  we  generally 
prepare  an  initial  regulatory  flexibility 
analysis  that  is  consistent  with  the 
Regulatory  FlexibUity  Act  (RFA)  (5 
U.S.C  601  dirough  612).  unless  die 
Secretary  certifies  that  a  proposed 
regulation  would  not  have  a  si^iificant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA  we  treat  all  providers  and 
fiscal  intermediaries  as  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  the 
proposed  rule  may  have  a  significant 
impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  also  must 
conform  to  the  provisions  of  section  603 
of  die  RFA. 

This  proposed  rule  reflects  current 
implementation  of  previous  statutory 
changes  and  would  serve  only  to  codify 
in  regulations  those  practices  that 
already  have  been  implemented.  This 
rule,  in  itself,  would  have  no  effect  on 
Medicaid  program  expenditures. 

For  these  reasons,  we  have 
determined  that  a  regulatory  impact 
analysis  is  not  required.  Further,  we 
have  determined,  and  the  Secretary 
certifies,  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  smaU 
entities,  and  would  not  have  a 
significant  impact  on  the  operations  of 
substantial  number  of  rural  hospitals. 
Therefore,  we  have  not  prepared  a 
regulatory  flexibility  analysis. 

B.  Paperwork  Reduction  Act 

Section  434.44  of  this  proposed  rule 
contains  information  collection 
requirements  that  are  subject  to  the 
Office  of  Management  and  Budget 
(OMB)  approval  under  the  Paperwork 
Reduction  Act  of  1980  as  amended.  44 
U.S.C.  3507-3511.  O^anizjtions  and 
individuals  desiring  to  submit  comments 
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on  the  informatkyi  coUectkm 
requirements  thoukl  direct  them  to  Bie 
agency  official  wfaeee  name  appears  in 
the  "ADOims"  section  of  ^ 
preamble. 

IV.  Response  to  CommeBts 

Because  of  the  large  number  of  pieces 
of  correspondence  we  normally  receive 
on  a  proposed  role,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  Howerer,  in  pr^aring  the 
final  rale,  we  will  consider  all  comments 
contained  in  correspondence  that  we 
receive  by  the  date  specified  in  the 
"DATE"  section  of  this  preamble,  and 
will  respond  to  the  comments  in  the 
preamble  to  that  rale. 

List  of  Snbjects  in  42  CFR  Part  434 

Health  maintenance  organizations 
(HMO).  Medicaid  Reporting  and 
recordkeeping  requirements.  Grant 
programs— health,  health  insuring 
organizations  (HIOs). 

42  CFR  Part  434  would  be  amended  as 
set  forth  below: 

PART  434-CONTRACTS 

1.  The  authority  citation  for  Part  434 
continues  to  read  as  follows: 

1 1   Authority.  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

2.  The  heading  for  Subpart  B  is 
revised  to  read  as  follows: 

Subpart  B— Contracts  With  Flacai 
Agants  and  Prtvata  Nonmadical 
Institutfona 

§  434. 14    [Removsd  and  Reserved] 

3.  Section  434.14  would  be  removed 
and  reserved. 

S  434.20    [Amendadl 

4.  In  §  434.2a  paragraph  [e)(2).  the 
cross-reference  "Subpart  D"  is  changed 
to  "Subpart  E". 

5.  Subparts  D  and  E  are  redesignated 
as  Subparts  E  and  F,  and  a  new  Subpart 
D  is  added  to  read  as  follows: 

Sut>part  D— Contracts  With  Health  Insuring 
Organlzatlona 

434.40    Contract  requirements. 
434.42    Capitation  fees. 
434.44    Special  rotes  for  certain  heattfa 
insuring  organizations 

Sut)part  D— Contracts  With  HaaMi 
Insuring  Orgaaizatlona 

§  434.40    Contract  raqulrwiMnts. 

(a)  Contracts  with  health  insming 
organizations  must — 

(1)  Meet  die  general  requirements  for 
all  contracts  and  subcontracts  specified 
in  §  434.S; 


(2)  Specify  that  the  contractor 
assumes  at  least  part  of  the 
underwriting  risk  and; 

(i)  If  the  contractor  assumes  the  full 
underwriting  risk,  specify  that  payment 
of  the  capitation  fees  to  the  contractor 
during  the  contract  period  will  constitute 
full  payment  by  the  agency  for  the  cost 
of  met^cal  services  provided  under  the 
contract; 

(ii)  If  the  contractor  assumes  less  than 
the  fall  onderwriting  ri^  specify  how 
the  risk  is  apportioned  between  the 
agency  and  ^  omiractor 

(3)  Spedfy  whethn-  the  ctmtractor 
returns  to  the  agency  part  of  any  savings 
remaining  after  tiie  allowable  costs  are 
deducted  from  the  capitation  fees,  and  if 
savings  are  returned,  the  appOTtionment 
between  agency  and  the  contractor  and 

(4)  Spec^  the  extent,  if  any.  to  which 
the  contractor  may  obtain  remsurance 
of  a  portion  of  the  underwriting  risk. 


S434j42 

(a)  The  omtract  most — 

(1)  Specify  that  die  capitation  fee  will 
not  exceed  the  limits  set  forth  under  part 
447  of  diis  chapter 

(2)  Specify  tttat,  except  as  permitted 
under  paragraph  (b)  of  this  section,  the 
capitation  fee  paid  oa  behalf  of  each 
recipient  may  not  be  renegotiated — 

(i)  During  the  contract  period  if  die 
contract  period  is  1  year  or  less;  or 

(ii)  More  often  than  annually  if  the 
contract  period  is  for  more  than  1  year. 

(3)  ^ledfy  that  die  capitation  fee  will 
not  include  any  amount  for  recoupment 
of  any  specific  losses  suffered  by  the 
contractor  for  risks  assumed  under  the 
s»ne  contract  or  a  prior  contract  with 
the  agency;  and 

(4)  ^)ecify  the  actuarial  basis  for 
computation  of  the  capitation  fee. 

(b)  The  capitation  fee  may  be 
renegotiated  more  fipequendy  than 
annually  for  recipients  who  are  not 
enrolled  at  the  time  of  renegotiation  or  if 
the  renegotiation  is  required  by  changes 
in  Federal  or  State  law. 

$434.44    Spsclalrulsa  tor  certain  heeWh 
insuring  organtaatkHM. 

(a)  A  Iieahh  insuring  organization  that 
first  enrolls  patients  on  or  after  January 
1, 1988,  and  arranges  with  other 
providers  (through  subcontract,  or 
through  odier  arrangements)  for  the 
delivery  of  services  (as  described  in 
S  434.21(b))  to  Medicaid  enrollees  on  a 
prepaid  capitation  risk  basis  is — 

(1)  Subject  to  the  general  requirements 
set  forth  in  i434.20(d)  concerning 
services  that  may  be  covered  and 
§  434.20(e)  which  set  forth  the 
requirements  for  all  contracts,  the 
additional  requirements  set  forth  in 
§§  434.21  through  434.38  and  the 


Medicaid  agency  responsibihties 
specified  hi  H  434.50  through  434.65; 
and 

(2)  To  be  organized  under  the 
appropriate  laws,  including  corporation 
laws,  of  the  State  in  whidi  it  operates. 
There  is  no  Federal  requirement  that  an 
HK)  be  organized  under  a  State's  HMO 
law,  if  it  has  one.  However,  the  health 
insuring  organizatioR  must  meet  the 
State  plan  definition  requirements  in 
§  434io(c)  (1),  (2)  and  (3)  of  this  chapter. 

(b)  Special  exemption.  Any  health 
insuring  organization  sub)ect  to  the 
requirements  in  paragraph  (a)  of  this 
section,  that  is  (^lerating  under  the 
authority  of  a  waiver  under  secticm 
1915(b]  of  the  Act  granted  prior  to 
January  1, 1988,  is  exempt  from  those 
requirements  relating  to  composition  of 
enrollment  and  disenrollment  without 
cause  in  S§  434.26  and  434.27(b],  during 
the  effective  period  of  the  waiver, 
including  extensions  and  renewals. 

(Catalog  of  Federal  DonMtic  Assistance 
Pro-am  No.  13.714,  Medical  Assistance) 

Dated:  March  17. 196S. 
WilliaM  L.  RaiMr. 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  April  2S,  USS. 
Otis  R.  Bo«««n. 
Secretary. 
[FR  Doc.  88-19156  Rled  1-24-88;  &45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49CFRPart571 

[Docket  No.  SS-16;  Notkw  1] 
RIN:  2127-AB-75 

Fadaral  Motor  VeMda  Safety 
Standarda;  Tranamlaaion  Slilft  Lever 
Sequence,  Starter  Interlock,  and 
TranamisskNt  BraMng  Effect 

agency:  Natiraial  Hi^way  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Tran^xjrtation. 
action:  Notice  of  proposed  rulemaking 
(NPRM).  

summary:  Standard  No.  102  requires 
"identification  of  shift  lever  positions  of 
automatic  transmissions"  to  be 
"permanently  disiriayed  in  view  of  the 
driver."  This  notice  proposes  to  replace 
the  requirement  for  "permanent  display" 
with  a  requirement  that  identification  of 
automatic  transmission  shift  lever 
positions  be  displayed  whenever  the 
ignition  is  in  a  position  where  the 
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transmiHion  can  be  shifted,  and 
whenever  the  transmission  is  not  in 
paric.  NHTSA  believes  that  the  proposed 
requirements  would  facilitate  the  use  of 
electronic  displays,  while  ensuring  that 
the  information  in  question  is  displayed 
at  all  times  when  it  may  be  needed  for 
safety.  This  action  residts  from  petitions 
for  rulemaking  submitted  by  Chrysler 
and  General  Motors,  which  requested 
that  the  existing  requirement  be 
amended  to  "permit"  or  "more  clearly 
allow"  the  use  of  electronic  displays  for 
this  purpose.  NHTSA  previously  granted 
the  two  petitions  by  letter. 

DATES:  Comments  must  be  received  on 
or  before  October  24, 1988.  The 
amendments  in  this  notice  would 
become  effective  30  days  after  the 
publication  of  a  final  rule. 

AOOIIES8E8:  Comments  should  refer  to 
the  docket  and  notice  numbers  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
Room  5109. 400  Seventh  Street  SW., 
Washington,  DC  20590.  Docket  hours  are 
8  a  jn.  to  4  p.m.,  Monday  through  Friday. 

FOR  FURTHEII  mFORMATION  CONTACT: 

Mr.  Kenneth  Rutland,  OfBce  of  Vehicle 
Safety  Standards,  National  (fighway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
(202-366-^287). 

SUPPUMENTAIIV  MFONMATION:  NHTSA 
has  received  petitions  for  rulemaking 
from  Chrysler  and  General  Motors  (GM) 
to  amend  Standard  No.  102, 
Transmission  Shift  Lever  Sequence, 
Starter  Interlock,  and  Transmission 
Braking  Effect  That  standard  specifies 
requirements  for  the  purposes  of 
reducing  the  likelihood  of  shifting  errors, 
preventing  starter  engagement  with  the 
vehicle  in  drive  position,  and  providing 
8t4)plemental  braking  at  speeds  below 
25  miles  per  hour. 

Chrysler  and  GM  requested  that 
section  S3.2  of  the  standard  be  amended 
to  "permit"  or  "more  cleariy  allow"  the 
use  of  electronic  displays  of  automatic 
transmission  shift  level  positions.  (These 
displays  are  often  called  PRNDL 
displays,  the  acronym  PRNDL  referring 
to  the  following  gear  positions:  park, 
reverse,  neutral,  drive,  and  /ow.)  That 
section  currently  requires  "identification 
of  shift  lever  positions  of  automatic 
transmissions"  to  be  "permanently 
displayed  in  view  of  the  driver."  NHTSA 
has  interpreted  the  term  "positions"  to 
include  both  the  position  of  the  gears  in 
relation  to  each  other  and  the  gear 
position  actually  selected.  NHTSA  has 
interpreted  the  requirement  that 
identification  be  "permanendy 
displayed  in  view  of  the  driver"  to 
require  a  display  whenever  there  is  a 


driver  in  the  driver's  seating  position, 
even  if  the  ignition  is  not  turned  on. 

Chrysler  argued  that  the  requirement 
for  permanent  displsy  of  the  PRNDL  is 
design  restrictive  and  prevents  the  use 
of  electronics.  That  company  stated  that 
since  an  electronic  display  requires 
electrical  current  for  activation,  a 
permanent  and  constantly  activated 
display  would  drain  the  vehicle's 
battery  in  a  short  period  of  time. 
Chrysler  stated  that  fifteen  minutes  is 
the  maximum  amount  of  time  that  it  can 
allow  an  electronic  display  to  draw 
energy  from  the  battery  of  a  parked 
vehicle. 

Both  Chrysler  and  GM  argued  that  the 
use  of  electronic  PRNDL  displays  can 
offer  several  benefits,  as  compared  to 
conventional  mechanical  displays. 
These  include  more  precise  indication  of 
the  selected  gear,  visibility  which  does 
not  depend  on  ambient  li^t  and/or 
headlamp  activation,  designs  with 
improved  human  factors  characteristics, 
and  improved  customer  satisfaction 
through  product  distinction  and 
iimovation. 

While  both  petitioners  argued  that 
permanent  display  of  PRNDL 
information  is  unnecessary  for  safety 
and  that  the  safety  related  aspects  of 
section  S3.2  can  be  maintained  by  a  less 
stringent  requirement,  they 
recommended  different  approaches  for 
facilitating  the  use  of  electronic 
displays. 

Chrysler  stated  that  the  driver  needs 
to  know  the  gear  position  of  the 
automatic  transmission  before  starting 
the  vehicle.  That  company  stated  that 
the  principal  steps  in  the  driver's  normal 
approach  to  operating  the  vehicle  are: 
(1)  Opening  the  door,  (2)  inserting  the 
ignition  key  into  the  ignition  lock,  and 
(3)  turning  the  ignition  key  to  start  the 
engine.  Chrysler  recommended  the 
addition  of  PRNDL  viewing 
requirements  for  each  of  these  steps  to 
ensure  that  the  driver  would  have 
opportunity  to  know  the  gear  position  at 
each  step  before  operating  the  vehicle. 
More  specifically,  that  company 
recommended  a  requirement  that  the 
PRNDL  be  displayed  in  view  of  the 
driver  for  at  least  three  minutes 
whenever  the  driver's  door  is  opened, 
for  at  least  15  minutes  whenever  the 
ignition  key  is  inserted  in  the  ignition 
lock,  and  whenever  the  ignition  key  is 
turned  to  the  "on"  position. 

GM,  on  the  other  hand,  recommended 
a  requirement  that  the  PRNDL  be 
displayed  in  view  of  the  driver 
whenever  the  vehicle  is  capable  of 
mobility  and  the  potential  for  shifting 
the  transmission  exists.  That  company 
cited  a  design  in  which  an  electronic 
PRNDL  display  is  coupled  with  a 


transmission  shift  interlock  system. 
Under  Uiis  design,  the  PRNDL  display  is 
illuminated  whenever  the  ignition 
switch  is  in  the  "on"  or  "oH"  position, 
but  not  when  the  ignition  is  in  the 
"lock,"  "accessory."  or  "start"  position. 
The  interlock  feature  of  the  design 
precludes  shifting  the  transmission 
whenever  the  ignition  switch  is  in  the 
"lock"  or  "accessory"  position. 
Moreover,  the  feature  precludes  placing 
the  ignition  in  the  "lock"  or  "accessory" 
position  unless  the  transmission  is  in 
park.  Therefore,  it  is  not  possible  to  shift 
the  transmission  out  of  park  (or  drive 
the  vehicle)  without  first  moving  the 
ignition  switch  out  of  the  "lock"  and 
"accessory"  positions,  thereby  causing 
the  electronic  PRNDL  to  be  activated. 
GM  argued  that  this  design  ensures  a 
PRNDL  display  whenever  the  vehicle  is 
capable  of  mobility  and  the  opportunity 
exists  for  shifting  the  transmission,  and 
should  be  sufficient  to  satisfy  section 
S3.2. 

NHTSA  notes  that  Standard  No.  102's 
requirements  for  PRNDL  displays  have 
not  been  changed  since  1967,  when  the 
standard  was  established  as  one  of  the 
agency's  initial  Federal  motor  vehicle 
safety  standards.  See  32  FR  2410, 
February  3, 1967.  Electronic  technology 
was  largely  undeveloped  at  that  time. 
As  a  result,  the  requirement  for 
permanent  display  of  PRNDL 
information  in  part  reflected  the 
mechanical  displays  then  being  used. 

In  light  of  Chrysler's  and  GM's 
petitions  for  rulemaking  and  changed 
technology,  NHTSA  has  reconsidered 
whether  permanent  display  of  PRNDL 
information  is  necessary  for  safety.  As 
discussed  below,  the  agency  has 
tentatively  determined  that  a  less 
stringent  requirement  can  maintain  the 
safety  aspects  of  section  S3.2  while 
facilitating  the  use  of  electronic 
technology. 

As  indicated  above,  the  stated 
purpose  of  the  requirement  for 
permanent  display  of  PRNDL 
information  is  to  reduce  the  likelihood  of 
shifting  errors.  With  respect  to  a  driver 
making  a  mistake  in  shifting  gears, 
NHTSA  believes  that  this  purpose  can 
be  accomplished  by  requiring  PRNDL 
information  to  be  displayed  whenever 
the  ignition  is  in  a  position  where  it  is 
possible  for  the  driver  to  shift 
transmission.  Another  safety  concern 
about  shifting  errors  is  the  possibility 
that  a  driver  will  leave  a  vehicle 
believing  that  it  is  in  park  when  it  is  not. 
With  respect  to  the  contribution  that  a 
PRNDL  display  can  make  to  reducing 
the  likelihood  of  such  an  occurrence, 
NHTSA  believes  that  purpose  can  be 
accomplished  by  requiring  PRNDL 
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information  to  be  displayed  whenever 
the  transmission  is  not  in  park. 

NHTSA  is  therefore  proposing  to 
require  that  identi^cation  of  shift  lever 
positions  of  automatic  transmissions, 
including  both  the  position  of  the  gears 
in  relation  to  each  other  and  the  position 
selected,  be  displayed  in  view  of  the 
driver  when  either  of  the  following 
conditions  exists:  (A)  the  ignition  is  in  a 
position  where  the  transmission  can  be 
shifted,  or  (B)  the  transmission  is  not  in 
park.  However,  such  display  would  not 
be  required  when  the  ignition  is  in  a 
position  that  is  used  only  to  start  the 
vehicle.  The  agency  notes  that  the  only 
time  the  ignition  is  in  that  position  is 
momentarily  during  the  starting  of  the 
vehicle,  and  full  battery  power  may  be 
needed  at  that  time  to  start  the  vehicle. 

The  proposed  requirements  focus  on 
the  vehicle  conditions  where  NHTSA 
believes  there  is  a  safety  need  for 
PRNDL  information  to  be  displayed  to 
the  driver.  The  agency  notes  that  the 
proposal  is  very  similar  to  that 
suggested  by  GM. 

NHTSA  believes  that,  as  a  practical 
matter,  manufacturers  choosing  to  avail 
themselves  of  the  increased  flexibility 
offered  by  the  proposed  requirements 
would  likely  use  an  electronic  PRNDL 
display  coupled  with  a  transmission 
shift  interlock  system.  The  interlock 
system  could  be  designed  to  prevent  the 
transmission  from  being  shifted  under 
the  vehicle  conditions  where  the  vehicle 
is  parked,  i.e.,  the  transmission  in  park 
and  the  ignition  in  the  lock  position.  The 
PRNDL  information  would  not  be 
required  to  be  displayed  in  this 
situation,  since  the  transmission  would 
be  in  park  and  the  ignition  would  be  in  a 
position  where  the  transmission  could 
not  be  shifted.  There  would  thus  not  be 
a  problem  of  the  vehicle's  battery  being 
drained  as  a  result  of  a  driver  leaving 
the  vehicle  with  the  PRNDL  display 
illuminated. 

NHTSA  notes  that  the  use  of 
transmission  shift  interlock  systems  can 
result  in  safety  benefits  uiu%lated  to  the 
display  of  PRNDL  information.  In  a 
separate  rulemaking,  the  agency  has 
proposed  requirements  that  would  have 
the  effect  of  requiring  transmission  shift 
interlock  systems  for  vehicles  equipped 
with  automatic  transmissions.  See  53  FR 
11105,  April  5, 1988.  That  proposal  was 
issued  in  light  of  a  safety  concern  about 
the  rolling  away  of  automatic 
transmission  vehicles  whose  shift  lever 
is  inadvertently  moved  while  the 
vehicles  are  parked  on  slanted  surfaces 
with  the  engine  off. 

NHTSA  also  considered  the 
regulatory  approach  suggested  by 
Chrysler  concerning  when  PRNDL 
information  must  be  displayed. 


However,  the  agency  believes  that  an 
approach  which  focuses  on  the  times 
when  drivers  are  likely  to  take  certain 
actions,  instead  of  on  the  times  when 
drivers  actually  take  those  actions, 
could  result  in  a  lack  of  PRNDL 
information  when  it  may  be  needed. 
Assume,  for  example,  that  a  driver  stops 
a  vehicle  and  turns  off  the  engine 
without  placing  the  transmission  in 
park,  and  then  waits  a  few  minutes 
before  deciding  to  leave  it  At  that  time, 
the  driver  may  have  forgotten  that  the 
transmission  is  not  in  paric.  but  might  be 
reminded  if  the  PRNDL  information 
were  displayed.  Under  Chrysler's 
recommended  approach,  however,  the 
PRNDL  display  could  have  been  turned 
oi^.  As  indicated  above,  the 
requirements  proposed  by  this  notice 
focus  on  the  vehicle  conditions  where 
the  agency  beUeves  there  is  a  safety 
need  for  PRNDL  information  to  be 
displayed  to  the  driver.  NHTSA  believes 
that  the  proposed  requirements  would 
ensure  that  PRNDL  information  is 
displayed  at  all  times  when  it  is  needed. 

"rhe  agency  wishes  to  reiterate  that  its 
primary  safety  concern  in  this 
rulemaking  is  to  provide  the  driver  with 
transmission  position  Information  for 
the  vehicle  conditions  where  such 
information  can  reduce  the  likelihood  of 
shifting  errors.  However,  the  agency 
recognizes  that  for  example,  in  the 
situation  described  above  (i.e..  where 
they  key  remains  in  the  ignition  and  the 
vehicle  is  not  in  park),  after  a  certain 
length  of  time,  the  vehicle's  battery  will 
be  drained  sufficientiy  so  that  it  will  not 
start  the  car.  While  Chrysler's  solution 
would  have  precluded  this  situation 
&om  occurring,  the  proposed  rule, 
because  of  the  agency's  safety  concerns 
mentioned  previously,  would  not  allow 
the  display  to  be  terminated.  The  agency 
seeks  public  comments  on  this  issue 
(providing  gear  selector  information 
versus  allowing  the  battery  to  be 
drained]  and  whether  the  agency  needs 
to  take  other  action  in  this  regard.  The 
agency  notes  that  this  situation  is  not 
unlike  others,  such  as  leaving 
headlamps  or  a  radio  on  for  extended 
periods,  which  could  also  drain  the 
battery.  The  agency  also  wishes  to  point 
out  that  manufactiu^rs  would  be  free  to 
provide  warnings  to  the  driver  before 
the  battery  is  drained  to  the  point  that  it 
could  no  longer  start  the  vehicle. 

While  the  above  discussion  has  been 
limited  to  vehicles  equipped  with 
automatic  transmissions,  section  S3.2 
also  covers  manual  transmission 
vehicles.  The  section  requires  that 
identification  of  the  shift  lever  pattern  of 
manual  transmissions,  except  three 
foward  speed  manual  transmissions 
having  the  standard  "H"  pattern,  shall 


be  permanently  displayed  in  view  of  the 
driver.  While  the  language  of  this 
requirement  may  appear  similar  to  that 
for  automatic  transmissions,  the 
substance  is  quite  different  While  it  is 
necessary  to  use  a  position  indicator  to 
show  the  shift  lever  positions  of  an 
automatic  transmission,  a  simple  label 
may  be  used  to  show  the  shift  lever 
pattern  of  a  manual  transmission.  Also, 
while  the  requirements  for  automatic 
transmissions  apply  to  all  vehicles 
equipped  with  such  transmissions,  the 
requirements  for  manual  transmission 
vehicles  exclude  three  forward  speed 
transmission  having  the  standard  "H" 
pattern. 

Chrysler  stated  in  its  petition  that  the 
manual  transmission  requirements  do 
not  need  to  be  changed.  The  discussion 
in  GKfs  petition  did  not  specifically 
address  the  manual  transmission 
requirements.  However,  its 
recommended  amendment  specified  the 
same  requirements  for  displays  of  the 
shift  lever  pattern  of  a  manual 
transmission  as  for  display  of  the  shift 
lever  positions  of  an  automatic 
transmission,  i.e.,  whenever  the  vehicle 
is  capable  of  mobility  and  the  potential 
for  shifting  the  transmission  exists. 

NHTSA  is  not  aware  at  this  time  of 
any  reason  to  propose  a  change  in 
section  S3.2'8  requirements  for  display 
of  the  shift  lever  pattern  of  a  manual 
transmission.  The  use  of  electronic 
technology  does  not  appear  to  be 
relevant  to  these  provisions,  since  they 
require  a  simple  label  rather  than  a 
position  indicator.  Manufacturers 
desiring  to  supplement  the  required 
label  with  an  electronic  display,  that 
may  include  manual  transmisssion 
positions,  are  free  to  do  so. 

Since  the  proposed  amendment  for 
automatic  transmissions  would  impose 
no  new  requirements  but  would  instead 
increase  manufacturer  flexibility  by 
relieving  a  restriction,  the  agency  is 
proposing  that  the  amendment  become 
effective  30  days  after  publication  of  a 
final  rule. 

NHTSA  previously  granted  the 
Chrysler  and  GM  petitions  by  letter.  As 
indicated  above,  the  requirements 
proposed  by  this  notice  are  very  similar 
to  those  suggested  by  GM.  For  the 
reasons  discussed  above,  NHTSA 
decided  not  to  propose  requirements 
along  the  lines  requested  by  Chrysler. 
However,  the  requirements  proposed  by 
this  notice  do  address  the  problem  cited 
by  Chrysler's  petition. 

The  agency  has  considered  the  costs 
and  other  impact  of  this  proposal  and 
determined  that  the  proposal  is  neither 
major  within  the  meaning  of  Executive 
Order  12291  nor  significant  within  the 
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meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  proposed  requirements 
would  impose  no  new  requirements  but 
instead  increase  manufacturer  flexibility 
by  relieving  a  restriction.  Any  cost 
impacts  would  be  in  the  nature  of  slight 
nonquantifiable  cost  savings.  Since  the 
effects  of  the  proposal,  if  adopted  as  a 
final  rule,  would  be  minimal,  a  full 
regulatory  evaluation  has  not  been 
prepared. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  proposed  amendments 
would  not  have  a  signiHcant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  businesses,  small 
organizations,  and  small  governmental 
units  would  be  a^ected  by  the  proposed 
amendments  only  to  the  extent  that  they 
purchase  motor  vehicles.  As  noted 
above,  the  proposed  amendments  would 
not  significantly  affect  vehicle  price. 
Accordingly,  no  regulatory  flexibility 
analysis  has  been  prepared. 

The  agency  has  also  analyzed  this 
proposed  rule  for  the  purpose  of  the 
National  Environmental  Policy  Act.  and 
determined  that  the  proposed  rule  would 
not  have  any  significant  impact  on  the 
quality  of  the  human  environment. 

Finally,  this  proposed  rule  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12812.  It  has  been 
determined  that  the  proposed  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federal  Assessment 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purported  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 


agency's  confidential  business 
information  regulation.  4S  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  reconunended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Fart  571 

Imports,  Motor  vehicles.  Rubber  and 
rubber  products,  Tires. 

In  consideration  of  the  foregoing.  49 
CFR  Part  571  would  be  amended  as 
follows: 

PART  571-{AMENDED] 

1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401. 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

§571.102    [Amwided] 

2.  S3.1.4  would  be  added  to  §  571.102 
to  read  as  follows:  S3.1.4  Identification 
of  shift  lever  positions. 

53.1.4.1  Except  as  provided  in  S3.1.4.2, 
identification  of  shift  lever  positions, 
including  the  position  of  the  gears  in 
relation  to  each  other  and  the  gear 
position  selected,  shall  be  displayed  in 
view  of  the  driver  whenever  any  of  the 
following  conditions  exist: 

(a]  The  ignition  is  in  a  position  where 
the  transmission  can  be  shifted. 

(b)  The  transmission  is  not  in  park. 

53.1.4.2  Such  display  need  not  be 
provided  when  the  ignition  is  in  a 
position  that  is  used  only  to  start  the 
vehicle. 

3.  S3.2  would  be  revised  to  read  as 
follows: 

S3.2  Manual  transmissions. 
Identification  of  the  shift  lever  pattern  of 
manual  transmissions,  except  three 


forward  speed  manual  transmissions 
having  the  standard  "H"  pattern,  shall 
be  permanently  displayed  in  view  of  the 
driver. 

Issued  on  August  IS,  1988. 
Bairy  Falrica. 
Associate  Administrator  for  Rulemaking. 

[PR  Doc.  88-19345  Filed  8-22-88;  4:04  pm] 
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DEPARiyENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapherte 
Adminiatration 

50  CFR  Part  646 
[Oockat  No.  80624-<124] 

Snapper-Grouper  Fishery  of  the  South 
Atlantic 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Proposed  rule. 

summary:  NOAA  proposes  to  designate 
two  artificial  reefs  (ARs)  off  Ft.  Pierce. 
Florida,  as  special  management  zones 
(SMZs]  in  which  specific  fishing  gear 
and  harvest  limitations  would  apply. 
The  intended  effect  is  to  promote 
orderly  use  of  the  fishery  resources  on 
the  ARs.  to  reduce  potential  user-group 
conflicts,  and  to  maintain  the  intended 
socioeconomic  benefits  of  the  ARs  to  the 
maximum  extent  practicable. 

DATE:  Comments  on  the  proposed  rule 
must  be  received  on  or  before 
September  26. 1988. 

address:  Comments  on  the  proposed 
rule  and  requests  for  copies  of  the  draft 
regulatory  impact  review  should  be  sent 
to  Rodney  C.  Dalton.  Southeast  Region. 
National  Marine  Fisheries  Service,  9450 
Koger  Boulevard,  St.  Petersburg,  FL 
33702. 

FOR  FURTHER  INFORMATION  CONTACT 

Rodney  C.  Dalton.  813-693-3722. 

SUPPLEMENTARY  INFORMATION:  Snapper- 
grouper  species  are  managed  under  the 
Fishery  Management  for  the  Snapper- 
Grouper  Fishery  of  the  South  Atlantic 
Region  (FMP).  prepared  by  the  South 
Atlantic  Fishery  Management  Council 
(Council),  and  its  implementing 
regulations  at  50  CFR  Part  646,  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  The  FMP  provides  for 
designation  of  ARs  and  fish  attraction 
devices  (FADs)  as  SMZs.  in  which 
specific  gear  and  harvest  limitations 
would  apply. 
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An  AR  or  FAD  creates  fishing 
opportunities  that  would  not  o^rwise 
exist  and  ah  AR  may  increase  biological 
production.  The  cost  of  their 
construction  and  maintenance  can  be 
substantial  and  their  intended 
socioeconomic  benefits  (e.g., 
recreational  fishing  or  tournaments)  can 
be  reduced  or  eliminated  if  highly 
efficient  fishing  gear  and  fishing 
practices  are  not  restrained.  Therefore, 
designation  of  an  AR  as  an  SMZ  acts  as 
an  incentive  for  the  construction  of  an 
AR  or  FAD. 

The  Ft.  Pierce  Sportfishing  Club  (Club) 
holder  of  a  permit  from  the  Corps  of 
Engineers  to  construct  the  ARs, 
requested  the  Council  to  establish  SMZs 
around  two  ARs  located  in  the  exclusive 
economic  zone  off  the  southeast  coast  of 
Florida.  FADs  are  utilized  with  each  AR. 
The  Club  requested  that  the  following 
hmitations  be  applied  in  these  SMZs:  (1) 
Prohibit  use  of  fish  traps,  (2)  prohibit  use 
of  bottom  longlines.  (3)  prohibit  use  of 
hydraulic  and  electric  reels  to  fish  for 
snapper-grouper  qiecies  unless  the  reels 
are  mounted  on  hand-held  (including  rod 
holder)  fishing  rod,  (4)  prohibit 
spearfishing  on  the  inshore  reef,  and  (5) 
prohibit  harvest  or  possession  of 
jewfish.  Tlie  Club  expressed  concern 
about  the  fish  traps  and  bottom 
longlines  that  are  in  the  immediate  area 
of  the  ARs. 

In  accordance  with  the  FMP,  the 
Council  evaluated  the  Club's  request, 
considering  the  FlvfFs  criteria  of  (1) 
fairness  and  equity,  (2)  promotion  of 
conservation,  and  (3)  prevention  of 
excessive  shares.  The  Council  also 
considered  possible  conflicts  among 
fishermen  and  impacts  on  historical 
uses. 

One  commercial  fish  trapper  has  been 
identified  who  fishes  between  80  and 
120  traps  off  St  Lucie,  Martin,  and 
Indian  River  Counties.  This  individual 
aJso  fishes  bottom  longline  gear.  There 
hive  been  unverifiable  reports  of  an 
additional  one  or  two  individuals  who 
fish  with  traps,  and  reports  that  some 
commercial  divers  may  use  bottom 
longlines  on  a  part-time  basis,  though 
probably  not  in  the  specific  areas  of  the 
ARs.  Although  fishing  occurs  off  Martin, 
St.  Lucie,  and  Indian  River  Counties,  the 
amount  that  occurs  in  the  immediate 
vicinity  of  the  ARs  is  unknown. 

Recreational  catch  information  is 
available  only  for  the  east  coast  of 
Florida  as  a  whole  and  is  not 
particularly  helpful  in  ascertaining 
catches  in  the  Ft.  Pierce  area. 
Commercial  data  (Source:  Florida  Trip 
Ticket  Program)  for  all  Florida  east 
coast  counties  north  of  Palm  Beach 
indicate  892,345  poimds  of  snappers  and 
groupers  were  caught  in  1985  and 


1,072,884  pounds  were  caugjit  in  1986. 
Given  these  catch  figures,  the  total 
commercial  catch  from  the  specific 
areas  that  would  be  regulated  through 
the  establishment  of  SMZs  would 
appear  to  be  relatively  small. 

The  Ft  Pierce  sites  are  located  on  a 
relatively  wide  continental  shelf  with 
large  sandy  areas.  Although  the  site 
siu^eys  indicate  that  there  are  no  hard 
bottom  areas  within  the  ARs,  the 
Recreational  Use  Reefs  document  (FL 
Sea  Grant  MAP-9, 1979;  Monitoring 
Team  Report)  reports  hard  bottom  in 
this  general  area.  Most  of  the 
information  presented  at  the  pubUc 
hearing  supports  the  position  that  both 
of  these  areas  are  located  in  a  relatively 
barren  habitat.  A  commercial  diver 
stated  that  there  is  some  hard  bottom 
scattered  within  these  sites.  Although 
there  is  no  empirical  data  on  historical 
use,  it  is  reasonable  to  assume  that  there 
was  no  significant  fishing  by  the 
prohibited  gear  types  prior  to  placement 
of  the  ARs  and  FADs,  since  the  bottom 
is  mostly  barren  sand. 

SMZ  designation  is  consistent  with 
the  FMP  objective  to  "promote  orderly 
use  of  the  resource."  Although  there  is 
limited  information  that  indicates  any  of 
the  gear  types  that  are  proposed  to  be 
prohibited  has  created  a  problem  in  the 
areas  under  consideration,  these 
efficient  gear  types  have  the  potential  to 
overfish  small  localized  areas  such  as 
the  ARs. 

Given  the  paucity  of  information 
available,  it  is  difficult  to  address 
conservation  in  the  biological  sense.  The 
national  standard  guidelines  indicate 
that  these  criteria  can  also  be  met  by 
"encouraging  a  rational,  more  easily 
managed  use  of  the  resource"  or  by 
"optimizing  the  yield  in  terms  of  *  *  * 
economics  or  social  benefits  of  the 
product."  The  proposal  could  be  viewed 
as  satisfying  these  conditions  and  thus 
promoting  conservation. 

The  excessive  share  standard  does 
not  appear  to  be  violated  because  it 
seems  likely  that  no  significant  reef 
fisheries  existed  near  the  site  prior  to 
the  AR  and  the  cumulative  impact  of 
SMZs  in  this  area  would  not  appear  to 
be  significant  at  this  time. 

The  nattu-al  bottom  in  and 
surrounding  this  area  consists  of  a 
relatively  wide  continental  shelf  with 
relatively  barren  sandy  habitat  There 
do  not  appear  to  be  large  areas  of 
natural  hard  bottom  present  within  the 
requested  areas.  There  are,  however, 
areas  of  natural  hard  bottom  outside  the 
SMZs.  The  distribution  of  natural 
bottom  serves  to  minimize  the  impacts 
on  the  historical  uses  of  this  area. 

An  additional  problem  addressed  by 
this  proposed  rule  is  the  removal  of 


jewfish  from  the  ARs.  Jewfish  are 
exceptionally  large  members  of  the 
grouper  family  capable  of  exceeding  a 
length  of  7  feet  and  a  weight  of  700 
pounds.  Although  jewfish  are  not 
common  on  these  ARs,  they  represent  a 
unique  aesthetic  experience  for  the 
diving  community.  The  inquisitive 
nature  of  jewfish  makes  them  easy  prey 
for  spearfishermen,  and  occasionally  a 
jewfish  is  taken  by  hook  and  line.  Once 
a  jewfish  is  removed  fit>m  a  reef, 
replacement  may  not  occur  for  several 
years.  The  Club  and  the  Council  have 
concluded  that  the  only  equitable  way 
to  preserve  jewfish  for  the  continuing 
aesthetic  enjoyment  of  many  users  is  to 
prohibit  any  take  or  possession  of 
jewfish  in  the  SMZ. 

After  due  consideration  of  the 
evaluation  criteria,  supporting  data, 
comments  during  public  hearings,  and 
other  relevant  information,  the  Council 
recommended  and  the  Director, 
Southeast  Region,  NMFS,  concurs  with 
proposing  the  establishment  of  the 
requested  SMZs.  Restrictions  on  fishing 
gear  and  fishing  practices  in  these  SMZs 
are  intended  to  (1)  promote  orderly  use 
of  the  resource,  (2)  reduce  potential  user 
group  conflicts,  (3)  maintain  the 
intended  socioeconomic  benefits  of  the 
ARs  and  thereby  maintain  incentives  for 
the  creation  of  ARs  and  FADs,  (4) 
optimize  use  of  biological  production, 
and  (5)  create  fishing  opportunities  that 
would  not  otherwise  exist. 

Requests  for  Comments 

Because  establishment  of  these  SMZs 
would  prohibit  certain  gear  and 
activities  within  the  proposed 
boundaries,  thus  altering  usage  of 
approximately  5.8  square  miles  of  ocean 
bottom,  the  pubUc  is  asked  to  pay 
particular  attention  to  possible  impacts 
of  the  action  on  historical  users  of  the 
area  and  to  the  potential  changes  in 
fishing  opportimities  for  recreational 
and  commercial  fishermen  and  divers 
within  these  SMZs. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  determined  that  this 
proposed  rule  is  necessary  for  the 
conservation  and  management  of  the 
snapper-grouper  fishery  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

These  measures  are  part  of  the 
Federal  action  for  which  an 
environmental  impact  statement  (EIS) 
was  prepared.  The  final  EIS  for  the  FMP 
was  filed  with  the  Environmental 
Protection  Agency  and  the  notice  of 
availability  was  published  on  August  19, 
1983  (48  FR  37702). 
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The  Assistant  Administrator  initially 
determined  that  this  proposed  rule  is  not 
a  major  rule  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
12291.  This  proposed  rule,  if  adopted,  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  The 
Council  prepared  a  draft  regulatory 
impact  review  (RIR)  which  concludes 
that  this  rule  will  have  the  following 
economic  effects. 

Specific  estimates  of  benefits  of  the 
AR  program  off  Ft  Pierce  are  not 
available;  however,  several  factors 
indicate  that  positive  benefits  have 
occurred  in  this  area.  Significant 
increases  in  the  number  of  offshore- 
oriented  vessels  and  expansion  of  the 
charterboat  iiulustry  and  local  diving 
community  are,  in  part,  a  response  to 
the  enhanced  fishing  opportunities 
created  by  construction  of  ARs. 
Continuing  increases  in  participation  in 
offshore  fishing  tournaments,  many  of 
which  center  around  ARs.  is  another 
example  of  the  benefits  of  reefs. 

The  actual  benefit  of  restricting  use  of 
gear  that  is  incompatible  with  the 
intended  use  of  these  ARs  is  to  ensure 
that  the  benefits  associated  with  ARs 
will  continue  to  be  realized. 
Establishment  of  these  SMZs  is  intended 
to  provide  AR  permittees  the  necessary 
incentive  to  properly  maintain  existing 
reefs  and  construct  additional  ARs  to 
enhance  fishing  opportunities  where 
necessary. 

Costs  in  terms  of  the  burden  on 
excluded  user  groups  are  minimal.  Only 
one  commercial  fish  trapper  fishes  this 
general  area  (he  also  fishes  bottom 
longline  gear)  and  his  catch  from  these 
specific  SMZs  is  unknown  but  is 
expected  to  be  small,  given  that  the 
entire  reported  commercial  snapper- 
grouper  catch  off  the  east  coast  of 
Florida  was  less  than  1.1  million  pounds 
in  1986.  In  considering  the  impacts  on 
the  affected  fishermen,  it  should  be 
noted  that  these  ARs  were  constructed 
on  a  relatively  wide  continental  shelf 
that  provides  a  large  fishing  area  for  the 
various  gear  types.  Therefore,  users  of 
the  prohibited  gear  types  do  have 
alternative  areas  in  which  to  fish. 
Prohibiting  the  take,  possession,  or 
retention  of  jewfish  within  these  SMZs 
does  not  impose  a  significant  burden.  It 


is  expected  that  additonal  Federal 
enforcement  costs  resulting  from  this 
proposed  action  will  be  minimal  Copies 
fo  the  draft  RIR  are  available  (see 
ADDRESS). 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on  a 
substantial  munber  of  small  entities 
because  its  impacts  would  be  limited 
currently  to  a  very  few  individuals  who 
may  have  used  gear  proposed  to  be 
prohibited  in  the  new  SMZs.  The  best 
available  information  indicates  that 
fewer  than  five  individuals  fish  with 
traps  in  the  general  area  and  there  are 
unverifiable  reports  of  a  few  individuals 
using  bottom  longlines  on  a  part-time 
basis.  These  individuals  comprise  an 
insignificant  percentage  of  die  small 
business  entities  involved  in  the 
snapper-grouper  fishery.  Further,  the 
SMZs  constitute  an  extremely  small 
portion  of  the  available  fishing  grounds 
and  do  not  appear  to  have  been 
historical  fishing  areas  prior  to 
construction  of  the  ARs.  ProWbiting  the 
harvest  of  jewfish  will  have  a  minimal 
impact  on  small  entities  because  jewfish 
are  sporadic  inhabitants  of  ARs  and  are 
not  sufficiently  abundant  to  support 
sustained  fishing  activity.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

This  rule  does  not  contain  a 
collection-of-information  reqturement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

The  Council  determined  that  this  rule 
does  not  directly  affect  the  coastal  zone 
of  any  State  with  an  approved  coastal 
zone  management  program.  A  letter  was 
sent  to  Florida,  the  only  State  involved, 
advising  of  this  determination. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

List  of  Subjects  in  50  CFR  Part  64S 

Fisheries,  Fishing. 

Dated:  August  22, 1968. 
Jamet  W.  Branaan, 

Assistant  Adminiatiator  for  Fisheries. 
National  Marine  Fisheries  Sen  ice. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  Part  646  is  proposed  to  be 
amended  as  follows: 

PART  646-SNAPPER-QROUPER 
FISHERY  OF  THE  SOUTH  ATLANTIC 

1.  The  authority  citation  for  Part  646 
continues  to  read  as  follows: 
Authority:  16  U.S.C.  1801  etseq. 


2.  In  §846.6,  paragraphs  (1)  and  (m) 
are  revised  and  paragraph  (n)  is 
removed,  to  read  as  follows: 

§646.6    Prohibitimw. 


(1)  Use  prohibited  or  unauthorized 
fishing  gear  in  a  special  management 
zone,  as  specified  in  S  646.24(b)(2)  and 
(c): 

(m)  Harvest  or  fail  to  release  a  jewfish 
within  a  special  management  zone,  or 
possess  a  jewfish  taken  fix>m  a  special 
management  zone,  as  specified  in 
§  646.24(b)(1). 

3.  In  S  846.24,  new  paragraphs  (a)(20) 
and  (21)  are  added,  paragraph  (b)  is 
revised,  and  a  new  paragraph  (c)  is 
added,  to  read  as  follows: 

§646.24    ATM limMatkMM. 

(a)  *  •  • 

(20)  Ft.  Pierce  Inshore  Reef:  The  area 
is  bounded  on  the  north  by  27*26.8'  N. 
latitude;  on  the  south  by  27*25.8'  N. 
latitude;  on  the  east  by  80*09.24'  W. 
longitude;  and  on  the  west  by  80*10.36' 
W.  longitude. 

(21)  Ft.  Pierce  Offshore  Reef:  The  area 
is  bounded  by  straight  lines  connecting 
the  following  points  in  the  order  listed: 


Point 

LMMud* 

LongNud* 

A. 

B 

C__ 

A.!Z!.Z!!!Z!'I 

27'23Ji8-  N. 

2r»oe'N., 

27*23.94'  N... 

27*24.85'  N.. _ 

2r23.ee' N,. 

80*03^6- W. 
80*03.08'  W. 

BO'oaorw. 

80*00.37  W. 
80*03.96' W. 

(b)  The  following  restrictions  apply 
within  all  of  the  SMZs  specified  in 
paragraph  (a)  of  this  section. 

(1)  Jewfish  may  not  be  harvested  by 
any  type  of  gear.  Jewfish  taken 
incidentally  by  hook-and-line  gear  must 
be  released  immediately  by  cutting  the 
line  without  removing  the  fish  from  the 
water. 

(2)  The  use  of  fish  traps  and  bottom 
longlines  is  prohibited. 

(c)  The  following  additional 
restrictions  apply  in  the  indicated  SMZs. 

(1)  In  SMZs  specified  in  paragraphs 
(aKl)  through  (19)  of  this  section, 

(i)  The  use  of  gill  nets  and  trawls  is 
prohibited;  and 

(ii)  Fishing  may  be  conducted  only 
with  hand-held  hook-and-line  gear 
(including  manual,  electric  or  hydraulic 
rod  and  reel)  and  spearfishing  gear 
(including  powerheads). 

(2)  In  SMZs  specified  in  paragraphs 
(a)(20)  and  (21)  of  this  section,  hydraulic 
and  electric  reels  that  are  permanently 
affixed  to  the  vessel  are  pn^bited 
when  fishing  for  fish  in  the  snapper- 
grouper  species. 
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(3)  In  the  SMZ  specified  in  paragraph 
(a)(20)  of  this  section,  the  use  of 
spearfishing  gear  is  prohibited. 

[FR  Doc.  8»-linM  FUed  8-22-89;  Z.-lSpm] 
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50  CFR  Part  67S 
[Docket  No.  I0859-«159] 

Groundflsh  of  th*  Bttrtng  Sea  and 
Aleutian  Islanda  Araa 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce 
ACTION:  Proposed  closure  modification; 
request  for  comments. 

summary:  NOAA  proposes  modification 
of  a  closure  notice  tfiat  will  allow  U.S. 
vessels  processing  their  catch  on  board 
or  delivering  it  to  U.S.  processors  (DAP) 
to  conduct  a  directed  fishery  for 
yellowfin  sole  and  "other  flatfish"  in  the 
Bering  Sea  subarea  south  of  58*00'  N. 
latitude  and  east  of  165*00'  W.  longitude 
(Zone  1)  under  specified  conditions 
intended  to  limit  the  incidental  or 
bycatch  of  Pacific  halibut.  Tanner  crabs 
(Chionoecetes  bairdi),  and  red  king 
crabs.  Directed  fishing  for  yellowfin  sole 
and  "other  flatfish"  by  DAP  fishing 
vessels  and  U.S.  fishing  vessels  working 
in  joint  ventures  with  foreign  processing 
vessels  (JVP]  previously  was  prohibited 
on  March  8. 1988,  due  to  attainment  of 
the  prohibited  species  catch  (PSC]  limit 
for  C.  bairdi  Tanner  crabs.  Subsequent 
reassessment  of  data  on  bycatches  of 
crabs  in  the  directed  fisheries  for 
yellowfin  sole  and  "other  flatfishes" 
indicates  that  the  risk  of  biological  harm 
to  Tanner  crabs  and  other  prohibited 
8p>ecie8  from  reopening  Zone  1  to  only 
DAP  fishing  is  not  significant  Therefore, 
the  previous  closure  notice  would  be 
modified  to  allow  DAP  directed  fishing 
for  yellowfish  sole  and  "other  flatfishes" 
in  Zone  1  under  specified  conditions. 
This  action  is  necessary  to  increase  the 
flexibiUty  of  the  developing  DAP  fishery 
for  yellowfin  sole  in  the  Bering  Sea.  The 
intended  effect  is  to  relax  a  restriction 
on  certain  domestic  fishermen  while 
maintaining  protective  measures  for 
prohibited  species. 
date:  Comments  on  this  proposed 
action  and  especially  on  the 
determinations  of  the  Regional  Director 
are  invited  until  September  21, 1988. 
ADDRESS:  Send  conmients  to  James  W. 
Brooks,  Acting  Director,  Alaska  Region, 
National  Marine  Fisheries  Service,  709 
West  9th  Street.  P.O.  Box  21668.  Juneau, 
AK  99802-1668.  Copies  of  the  Regional 
Director's  determinations  may  be 


obtained  on  request  from  the  same 
address  or  by  calling  907-58&-722L 


FOR  niRTNER  MMMIMATION  CONTACT: 
Jay  J.  C.  Ginter,  Fishery  Management 
Biologist  NMFS,  907-588-7229. 
SUPPLEMENTARY  INFORMATKHt  The 

domestic  and  foreign  groundfish 
fisheries  in  the  exclusive  economic  zone 
of  the  Bering  Sea  and  Aleutian  Islands 
(BSAI)  area  are  managed  under  the 
Fishery  Management  Man  for  the 
Groundfish  Fishery  in  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP).  The 
FMP  was  developed  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
and  approved  by  the  Secretary  of 
Commerce  (Secretary)  in  1981.  Federal 
regulations  implementing  the  FMP  and 
governing  domestic  fisheries  in  the  BSAI 
area  appear  under  50  CFR  Part  675. 

A  principal  purpose  of  these 
regulations  is  to  prevent  overfishing  of 
the  target  groundfish  species.  In 
addition,  ^e  regulations  provide  for 
control  of  incidental  catches  of 
nongroundfish  prohibited  species. 
Controls  on  foreign  fishing  bycatches  of 
prohibited  species  have  been  effective 
since  the  early  19808.  In  recent  years, 
domestic  (JVP  and  DAP]  groundfish 
fisheries  have  replaced  foreign  fishing 
effort  and  similar  controls  on  domestic 
fisheries  have  become  necessary.  In 
1986,  the  Council  recommended  and  the 
Secretary  implemented  PSC  limits  on 
the  bycatches  of  crabs  (red  king  and  C. 
bairdi  Tanner)  and  Pacific  haUbut  by 
the  JVP  and  DAP  fisheries  for  yellowfin 
sole  and  "other  flatfish."  Other  flatfish 
as  defined  in  the  FMP  include  rock  sole, 
flathead  sole,  arrowtooth  flounder,  rex 
sole,  butter  sole,  longhead  dab,  Dover 
sole,  starry  flounder.  Alaska  plaice,  and 
longnose  plaice. 

"Hie  Council's  purpose  in 
recommending  PSC  limits  for  domestic 
fisheries  was  to  limit  the  fishing 
mortality  of  crabs  cmd  halibut  while  not 
overly  restricting  access  to  Bering  Sea 
flatfish  resources  by  the  domestic 
groundfish  fisheries.  Of  concern  was  the 
biological  impact  of  such  fishing, 
especially  on  crabs  which  were  at 
historically  low  levels  of  abundance, 
and  the  economic  impact  on  the  directed 
fisheries  for  crabs  and  halibut. 

The  crab  and  haUbut  bycatch  controls 
on  domestic  fisheries  were  first 
implemented  by  emergency  rule  in  1986 
(June  6. 1986,  51  FR  20652]  and 
subsequently  by  FMP  amendment 
(March  19, 1987.  52  FR  8592]  effective 
only  for  the  1987  and  1988  fishing  years. 
These  controls  (1)  established  two 
bycatch  limitation  zones,  (2)  specified 
PSC  limits  for  red  king  crab,  C.  bairdi 
Tanner  crab,  and  Pacific  halibut 
apphcable  to  the  JVP  and  DAP  fisheries 


for  yellowfin  sole  and  "other  flatfish" 
which  trigger  the  cloture  of  one  or  both 
zones  if  reached,  and  (3)  closed  an  area 
within  Zone  1  to  all  domestic 
commercial  fishing  with  trawl  gear.  Any 
of  the  following  specified  PSC  limits 
trigger  a  closure  of  Zone  1  to  a  directed 
fishery  for  yeDowfin  sole  and  "other 
flatfish": 
— 80,000  C.  bainiiTaimeT  crabs  caught 

by  DAP  and  JVP  vessels  in  Zone  1 

w^e  directed  fishing  for  yellowfin 

sole  and  "other  flatfish," 
—135.000  red  king  crabs  caught  by  DAP 

and  JVP  vessels  in  Zone  1  while 

directed  fishing  for  yellowfin  sole  and 

"other  flatfish."  and 
—828.000  Pacific  halibut  caught  by  JVP 

vessels  only  while  directed  fishing  for 

yellowfin  sole  and  "other  flatfish" 

anywhere  in  the  BSAI  management 

area. 

The  PSC  limit  which  triggers  the 
closure  of  Zone  2  is: 
—326,000  C.  bairdi  Tanner  crabs  caught 

by  DAP  and  JVP  vessels  in  Zone  2 

while  directed  fishing  for  yellowfin 

sole  and  "other  flatfish." 

Zone  1  was  closed  to  JVP  and  DAP 
directed  fishing  for  yellowfin  sole  and 
"other  flatfish"  on  March  8, 1988,  after 
the  Regional  Director  determined  that 
the  PSC  limit  for  Tanner  crabs  in  Zone  1 
had  been  taken  (March  11. 1988.  53  FR 
7941).  This  determination  was  based  on 
bycatch  data  collected  from  onboard 
observers  in  the  JVP  fishery.  Additional 
bycatches  of  prohibited  species  by  the 
DAP  fishery  for  "otiier  flatfish"  in  Zone 
1  up  to  that  time  are  unknown  due  to  the 
absence  of  onboard  observers. 
Estimates  of  DAP  bycatches  of  Tanner 
crabs  range  &t>m  19,000  to  37,000 
animals  depending  on  the  assumed  rate 
of  bycatch  per  mt  of  groundfish. 

Closure  of  either  zone  due  to  the 
achievement  of  any  PSC  limit  is 
ordinarily  effective  for  the  remainder  of 
the  fishing  year  (S  675.21  (a],  (b),  and 
(c)].  However,  S  675.21  (d)  provides  for 
the  Secretary  to  "*  *  *  allow  some  or 
all  vessels  to  continue  or  resume 
directed  fishing  for  yellowfin  sole  and 
'other  flatfish'  under  conditions  which 
will  limit  fishing  by  permissible  gear, 
areas,  times,  and  other  appropriate 
factors."  In  authorizing  and  conditioning 
such  fishing  in  an  otherwise  closed 
zone,  the  Secretary  is  required  to  take 
into  account  five  determinations  by  the 
Regional  Director  regarding  the 
probable  effects  of  allowing  continued 
or  resumed  fishing. 

Representatives  of  DAP  fishing 
interests  requested  the  Regional 
Director  to  reopen  Zone  1  to  DAP  fishing 
only  to  allow  a  harvest  of  up  to  25,000 
mt  of  yellowfin  sole.  The  Council 
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reviewed  this  issue  on  request  of  the 
Regional  Director  at  its  April  13-15, 1988 
meeting  and  supported,  in  principle,  the 
reopening  of  2k>ne  1  to  directed  Hshing 
for  yellowfin  sole  by  DAP  vessels  only. 
Tlie  Secretary  has  considered  the  five 
determinations  of  the  Regional  Director 
and  hereby  proposes  to  modify  the 
closure  of  Zone  1  to  allow  directed 
fishing  for  yellowfin  sole  and  "other 
natfisb"  within  Zone  1  by  only  those 
DAP  fishing  vessels  that  subscTibe  to  the 
foUowing  conditions  and  until  otherwise 
notified. 

Conditions 

1.  Any  DAP  fishing  vessel  on  which 
trawl-caught  groundlish  are  brought 
onboard  must  carry  an  observer 
approved  by  the  Regional  Director. 

2.  Directed  fishing  for  yellowfin  sole 
and  "other  flatfish"  will  cease  by  notice 
in  the  Federal  Register  when  any  of  the 
following  occurs: 

(a)  the  total  number  of  red  king  crabs 
taken  by  JVP  and  DAP  vessels  while 
directed  fishing  for  yellowfin  sole  and 
"other  flatfish"  in  Zone  1  since  the 
beginning  of  the  1988  fishing  year  equals 
the  PSC  limit  of  135,000  animals. 

(b)  the  total  number  of  C.  bairdi 
Tanner  crabs  taken  by  DAP  vessels 
while  directed  fishing  for  yellowfin  sole 
and  "other  flatfish"  in  Zone  1  after 
reopening  equals  a  supplemental  PSC 
limit  of  50,000  animals. 


(c)  the  total  number  of  Pacific  hahbut 
taken  by  DAP  vessels  while  directed 
fishing  for  yellowfin  sole  and  "other 
flatfish"  in  Zone  1  after  reopening 
equals  a  supplemental  PSC  limit  of 
60,200  animals. 

The  five  determinations  of  the 
Regional  Director  and  the  information 
on  which  they  are  based  are  contained 
in  a  separate  document  which  may  be 
requested  from  the  above  address.  In 
summary,  the  Regional  Director 
determined  that  the  expected  additional 
fishing  mortality  resulting  from 
reopenhig  Zone  1  would  be  no  more 
than  60,200  halibut,  50,000  C.  bairdi 
Tanner  crabs,  and  21,500  red  king  crabs. 
The  Regional  Director  determined 
further  that  these  additional  amounts  of 
fishing  mortality  are  not  likely  to  have  a 
measurable  effect  on  the  respective 
populations  of  these  species  and  that  the 
added  risk  of  overfishing  these  species 
due  to  reopening  Zone  1  according  to  the 
above  conditions  is  insignificant 

Classification 

This  action  is  proposed  under 
authority  of  S  675.21(d].  For  the  reasons 
stated  above,  the  Under  Secretary  for 
Oceans  and  Atmosphere  (Under 
Secretary]  has  initially  determined  that 
this  proposed  action  is  necessary  and 
consistent  with  the  Magnuson  Fishery 
Conservation  and  Management  Act.  In 
addition,  based  on  the  above  discussion 


and  the  Regional  Director's 
determinations,  the  Assistant 
Administrator  for  Fisheries,  NOAA  has 
determined  that  this  proposed  action  (1) 
qualifies  for  a  categorical  exclusion  bom 
the  requirement  to  prepare  an 
environmental  assessment  under  the 
National  Environmental  Policy  Act.  (2) 
is  not  a  major  rule  requiring  regulatory 
impact  analysis  under  Executive  Order 
12291,  and  (3)  contains  no  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  A 
determination  as  to  whether  or  not  the 
rule  has  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
will  be  made  in  conjunction  with  the 
publication  oi  the  final  rule.  However, 
the  Under  Secretary  finds  that  the 
Regional  Director's  determinations 
substantially  satisfy  the  environmental 
and  economic  documentation 
requirements  of  these  laws. 

List  of  Subjects  in  50  CFR  Part  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  aeq. 

Dated:  August  22, 198& 
William  Matuazeski, 
Executive  Director,  National  Marine 
Fisheries  Service. 

[PR  Doc.  88-19342  Filed  8-22-88;  4.-03  pm] 
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Notices 


this  section   of  the   FEDERAL  REGISTER 
contains  documents  other  than  rutes  or 
proposed  rules  that  are  applicable  to  &)e 
public    Notices  of  hearings  arwj 
investigations,  committee  meetir»gs,  agency 
ddc*S4ons  and  rultngs,  delegations  of 
auttKHity,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  (unctions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Control  of  Unwanted  Vegetation, 
Diseases,  Insects,  and  Animals  In  the 
Pacific  SoirttnwMt  Region  Nurseries 
and  Tree  hnproveawnt  Center 

agency:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  the  Pest 
Management  Activities  at  the  Humboldt 
Nursery,  McKinleyville,  California; 
Placerville  Nursery,  Camino,  California: 
and  Chico  Tree  Improvement  Center, 
Chico,  California.  The  agency  invites 
written  comments  and  suggestions  on 
the  scope  of  the  analysis.  The  agency 
also  gives  notice  of  the  full 
environmental  analysis  and  decision- 
making process  that  will  occur  on  the 
proposal  so  that  interested  and  affected 
people  are  aware  of  how  they  may 
participate  and  contribute  to  the  final 
decision. 

date:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
October  1, 1988. 

ADDRESS:  Submit  written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  Patricia  Malone,  Assistant 
Nursery  Manager,  Placerville  Nursery, 
2375  Fruitridge  Road,  Camino,  California 
95709. 

FOR  FURTHER  INFORMATION  CONTACT 
Questions  about  the  proposed  action 
and  EIS  should  be  directed  to  Patricia 
Malone,  Assistant  Nursery  Manager, 
Placerville  Nursery,  2375  Fruitridge 
Road,  Camino,  California  95709,  phone 
916-622-9600. 

suppLEMerTAirv  information:  In 

preparing  the  EIS,  the  Forest  Service 
will  identify  and  consider  a  range  of 
alternatives  for  this  project.  One  of 
those  is  no  action.  Other  alternatives 


will  consider  a  range  of  methods  for  the 
prevention  and  control  of  unwanted 
vegetation,  diseases,  insects,  and 
animals  in  the  Region's  nurseries  and 
tree  improvement  center.  The  methods 
under  coasideration  includes  biological, 
chemical,  manual  and  mechanical 
techniques.  The  activities  that  require 
prevention  and  controls  include  cover 
cropping,  seed  pre-treatment,  nursery 
seedbed  and  greenhouse  preparation, 
sowing,  seedling  growth  from 
germination  to  lifting,  seedling  storage, 
and  seed  orchard  management. 

PubUc  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  federal,  state,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  project.  This  input  will  be 
used  in  preparation  of  the  draft  EIS.  The 
scoping  process  includes: 

1.  Defining  the  scope  of  the  analysis 
and  nature  of  the  decision  to  be  made. 

2.  Identifying  the  issnes  and 
determining  the  significant  issues  for 
consideration  and  analysis  within  the 
EIS. 

3.  Defining  the  proper 
interdisciplinary  team  make-up. 

4.  Determining  the  effective  use  of 
time  and  money  in  conducting  the 
analysis. 

5.  Identifying  potential  environmental. 
technical,  and  social  impacts  of  the  EIS 
and  alternatives. 

6.  Determining  potential  cooperating 
agencies. 

7.  Identifying  groups  or  individuals 
interested  or  affected  by  the  decision. 

Paul  F.  Barker,  Regional  Forester, 
Pacific  Southwest  Region,  is  the 
responsible  official. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  February,  1989.  At  that 
time,  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA's 
notice  of  availabiUty  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  pest 
management  project  participate  at  that 
time.  To  be  the  most  helpful,  comments 
on  the  draft  EIS  should  be  as  specific  as 


Federal    Register 

Vol.  53.  No.  165 
Thursday.  August  25.  1988 


possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternatives  discussed  (see  the  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CVH 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  ElS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alert  an  agency  to  the 
reviewers'  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  553  (1978).  and 
that  environmental  objections  thai  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS,  Wisconsin 
Heritages.  Inc.  v.  Harris.  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final. 

After  the  comment  period  ends  on  the 
draft  EIS.  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS.  The 
final  EIS  is  scheduled  to  be  completed 
by  June,  1989.  In  the  final  EIS  the  Forest 
Service  is  required  to  respond  to  the 
comments  and  responses  received  (40 
CFR  1503.4).  The  responsible  official  will 
consider  the  comments,  responses, 
environmental  consequences  discussed 
in  the  draft  EIS.  and  applicable  laws, 
regulations  and  policies  in  making  a 
decision  regarding  this  project.  The 
responsible  official  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  appeal  under  36  CFR 
211.18. 

Date:  August  17.  1988. 
|.  Thomas  Wfaear, 

Acting  Forest  Superi-isor,  Eldorado  National 

Forest. 

|FR  Doc.  8&-19293  Filed  8-24-88:  8:45  am] 
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Carolina;  Finding  of  No  Significant 
Impact 
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ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)  (C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  of 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500]:  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  65],  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Pickens-Anderson  Watershed.  Pickens 
and  Anderson  Counties,  South  Carolina. 

FOR  RIRTNER  INFORMATION  CONTACT: 

Billy  Al>ercrombie,  State 
Conservationist,  Soil  Conservation 
Service,  1835  Assembly  Street,  Room 
950,  Columbia,  South  Carolina  29201, 
Telephone  (803)  765-5681. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicated  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
Hndings.  Billy  Abercrombie.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection.  The  planned 
works  of  improvement  include 
accelerated  technical  and  flnancial 
assistance  to  apply  land  treatment 
measures  on  3,233  acres  of  cropland. 

A  copy  of  the  Finding  of  No  significant 
Impact  (FONSI)  has  been  forwarded  to 
the  Environmental  Protection  Agency 
and  to  various  federal,  state,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  Hll  single  copy  requests 
at  the  above  address.  Basic  data 
developed  during  the  environmental 
assessment  is  on  Hie  and  may  be 
reviewed  by  contacting  Billy 
Abercrombie. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.004— Watershed  Protrection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  local  ofncials) 

Dated:  fune  7, 1988. 
Billy  Abercrombie, 
Stale  Conservationist 
(FR  Doc.  88-19236  Filed  6-24-88;  8:45  am] 

BILUNO  COOE  M1»-l«-M 


COMMISSION  ON  CIVIL  RIGHTS 

Arizona  Advisory  Cofflmittee;  Agenda 
and  Notice  of  Public  Forum 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  Arizona  Advisory  Committee  to 
the  Commission  will  convene  at  10:00 
a.m.  and  adjourn  at  3:00  p.m.  on 
September  3, 1988,  at  the  Howard 
Johnson  Plaza  Hotel,  1500  North  51st 
Avenue,  Phoenix,  Arizona  85043.  The 
Advisory  Committee  will  conduct  a 
forum  to  obtain  information  on  the 
Immigration  Reform  and  Control  Act  of 
1986  in  Arizona. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  John  White,  or 
Philip  Montez,  Director  of  the  Regional 
Division,  (213)  884-3437,  (TDD  213/894- 
0508).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division 
office  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  August  16. 1988. 
Susan ).  Prado, 
Acting  Staff  Director. 
(FR  Doc.  88-19237  Filed  8-24-88;  &-45  am] 

WLUflQ  COOE  •33S-01HM 


Louisiana  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Louisiana  Advisory 
Committee  to  the  Commission  will 
convene  at  9:00  a.m.  and  adjourn  at 
11:00  a.m.,  on  September  22, 1988,  at  the 
Holiday  Inn  Crowne  Plaza,  333  Poydras 
Street,  New  Orleans,  Louisiana.  The 
purpose  of  the  meeting  is  to  review 
current  committee  projects  and  discuss 
civil  rights  issues  of  current  concern  in 
the  State. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Michael  R. 
Fontham.  or  Melvin  Jenkins,  Director  of 
the  Central  Regional  Division  (816)  426- 
5253,  (TDD  816/426-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 


working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  August  17, 1988. 
Susan ).  Prado, 
Acting  Staff  Director. 
[FR  Doc.  88-19238  Filed  8-24-88;  8:45  am] 

BILLING  COOE  e335-<l1-M 


Maine  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Maine  Advisory 
Committee  to  the  Commission  will 
convene  at  4:00  p.m.  and  adjourn  at  7:00 
p.m.  on  September  22, 1988,  at  the  Best 
Western  Senator  Inn,  State  Room,  284 
Western  Ave.,  Augusta,  ME  04330.  The 
purpose  of  the  meeting  is  (1)  provide 
orientation  for  new  members  and  update 
the  Committee  on  Commission  and 
regional  program  activities,  and  (2)  plan 
future  SAC  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Grayce  E. 
Studley,  207-874-8100,  X-3135  or  John  I. 
Binkley,  Director  of  the  Eastern  Regional 
Division  at  (202)  523-5264,  (TTD  202/ 
376-8117).  Hearing  impaired  persons 
who  will  attend  the  meeting  and  require 
the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  1&  1988. 
Susan  ].  Prado. 
Acting  Staff  Director 
[FR  Doc.  88-19239  Filed  8-24-88;  8:45  am) 

BILLING  CODE  S33S-01-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administratior* 

Computer  Peripherals,  Components 
and  Related  Test  Equipment  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  Computer 
Peripherals,  Components  and  Related 
Test  Equipment  Technical  Advisory 
Committee  will  be  held  Sept.  13, 1988  a- 
9:30  a.m.,  Herbert  C.  Hoover  Building, 
Room  4830, 14th  Street  and  Constitution 
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Avenue  NW.,  Washington,  DC.  The 
Committee  advises  the  offices  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  computer  peripherals  adn 
realted  test  equipment  or  technology. 

Agenda 

General  Session 

1.  Introduction  of  Members  and 
Visitors. 

2.  Introduction  of  Invited  Guests. 

3.  Presentation  of  Papers  of  Comments 
by  the  Public. 

4.  Discussion  of  OEM  Sales  of 
Peripherals  to  Bloc  Countries. 

5.  Discussion  of  ReclassiHcation  of 
Laser  Optical  Disk  Drives  from  1522A  to 
1565A. 

6.  Discussion  of  Protocol  Converters — 
TTGl. 

7.  Discussion  of  G-COM/GFW 
Treatement  of  Disk  Packs. 

8.  Discussion  of  Public  Rule  Making 
Progress. 

9.  Discussion  of  Regulatorion  Flow 
Charting  Progress. 

10.  Status  on  Release  of  "Production 
Systems". 

^ecutive  Session 

\  I   11.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  meeting  will  be  open  to  the  public 
and  a  limited  number  of  seats  will  be 
available.  To  the  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  sumitted  at  any  time 
before  or  after  the  meeting  and  can  be 
directed  to:  Ruth  D.  Fitts.  Technical 
Support  Staff,  Office  of  Technology  & 
Policy  Analysis,  Room  4086, 14th  & 
Constitution  Avenue  NW.,  Washington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  public  meeting 
found  in  section  10(a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 


of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC.  For  further 
information  or  copies  of  the  minutes  call 
Ruth  D.  Fitts,  202-377-4959. 

Date:  August  18. 1988. 
Betty  A.  Fecrel. 

Acting  Director,  Technical  Support  Staff. 
Office  of  Techology  and  Policy  Analysis. 
[FR  Doc.  88-19272  Filed  8-24-88:  8:45  am) 

BILUNG  CODE  3S10-OT-M 


International  Trade  Administration 

Management-Labor  TextUe  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Management-Labor 
Textile  Advisory  Committee  will  be  held 
on  Wednesday,  September  14, 1988, 
Herbert  C.  Hoover  Building,  room 
H3407, 14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 
(The  Committee  was  established  by  the 
Secretary  of  Commerce  on  October  18. 
1961  to  advise  ofncials  of  problems  and 
conditions  in  the  textile  and  apparel 
industry.) 

General  Session:  1:30  p.m.  Review  of 
import  trends,  report  on  conditions  in 
the  domestic  market,  and  other 
business. 

Executive  Session:  2:00  p.m. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356  (3  CFR. 
1982  Comp.  p.  166)  and  listed  in  5  U.S.C. 
552b(c)(l). 

The  general  session  will  be  open  to 
the  public  with  a  limited  number  of 
seats  available.  A  Notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  to  the  public  on  the 
basis  of  5  U.S.C.  552b{c)(l)  has  been 
approved  in  accordance  with  the 
Federal  Advisory  Committee  Act.  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copying  in  the  Central 
Facility,  room  H6628,  U.S.  Department  of 
Commerce.  (202)  377-3031. 

For  further  information  or  copies  of  the 
minutes,  contact  Alfreda  Burton,  (202)  377- 
3737. 

James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-19271  Filed  8-24-88:  8:45  am] 

BILLING  CODE  3S10-OR-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  National 
Institute  of  Environmental  Health 
Sciences  et  al. 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 


Materials  Importation  Act  of  1966  (Pub. 
L.  89-561:  80  Stat.  897: 15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purpose  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)(3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington.  DC. 

Docket  Number  88-238.  Applicant- 
National  Institute  of  Environmental 
Health  Sciences,  NIH,  PHS.  DHHS,  P.O. 
Box  12233.  Research  Triangle  Park.  NC 
27709.  Instrument:  Mass  Spectrometer. 
Model  CONCEPT  I  S.  Manufacturer: 
Kratos  Analytical,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  for  the  analysis  of  substances 
relevant  to  problems  in  envirorunental 
health  sciences  and  to  development  of 
new  analytical  techniques  which  can  be 
applied  to  environmental  health  science 
problems.  Typical  compounds  of  interest 
include  polycyclic  aromatic 
hydrocarbons,  tetrachlorodienzodioxin. 
tetrachlorodibenzofurans. 
prostaglandins,  leukotrienes. 
arachidonic  acid  metabolites,  pesticide 
and  herbicide  metabolites,  modified 
bases  from  the  interaction  of  DNA  and' 
carcinogens,  carbohydrate  analysis  and 
members  of  the  xenobiotic  glutathione 
conjugate  family.  Applications  Received 
by  Commissioner  of  Customs:  July  27. 
1988. 

Docket  Number  88-239.  Applicant 
Occidental  College,  Department  of 
Biology,  1600  Campus  Road,  Los 
Angeles,  CA  90041.  Instrument:  Electron 
Microscope,  Model  EM  109. 
Manufacturer  Carl  Zeiss.  West 
Germany.  Intended  Use:  Studies  to 
expand  hemocyte  classification  scheme 
and  further  explore  crustacean 
immunological  processes.  Experiments 
will  be  conducted  to  provide  a  sound 
understanding  of  the  shnicture  of  the 
circulating  hemocytes  and  the 
hemocytes  developing  in  the 
hematopoietic  tissue  throughout  the  molt 
cycle  in  a  representative  shrimp,  crab 
and  lobster.  This  information  will  be 
used  to  establish  a  unified  classifiation 
scheme  for  crustacean  hemocytes  that 
will  allow  results  on  the  physiological 
function  of  hemocytes  in  one  crustacean 
to  be  properly  interpreted  with  regard  to 
other  species.  In  addition,  the 
instrument  will  be  used  to  introduce 
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introductory  biology  students,  both 
major  and  non-majors,  to  electron 
microscopy  as  part  of  their  introduction 
to  cells  and  tissues  and  how  they  are 
studied.  Application  Received  by 
Commissioner  of  Customs:  |uy  27, 1988. 

Docket  Number  88-241.  Applicant 
University  of  Rochester  Department  of 
Pharmacology,  601  Ehnwood  Ave., 
Rochester,  NY  14642.  Instrument 
Magnetic  Sector  Mass  Spectrometer, 
Model  VG  TS-250.  Manufacturer:  VG 
Tritech,  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  in 
experiments  for  the  characterization  and 
quantification  of  large,  polar  molecules 
which  are  of  biological  and  biomedical 
significance.  Experiments  will  deal  with 
the  enzymatic  synthesis  of  peptides  and 
peptide  S-conjugates  and 
oligosaccharides,  structure-function 
relationships  of  glucosyltransferases, 
organic  synthesis  of  cyclophosphamide 
analouges  and  highly  oxygenated 
natural  products,  and  characterization 
of  glycoproteins  in  respiratory 
secretions.  Application  Received  by 
Commissioner  of  Customs:  July  28, 1988. 

Docket  Number:  88-242.  Applicant 
New  York  University.  Department  of 
Psychology,  6  Washington  Place,  8th 
Floor,  New  York.  NY  10003.  Instrument 
Display  Oscilloscopes  (2),  Model  DM2. 
Manufacturer:  {oyce  Electronics,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  to  generate  visual  patterns 
for  perceptual  and  physiological 
experiments  on  the  organization  of  the 
visual  system.  Application  Received  by 
Commissioner  of  Customs:  July  28, 1988. 

Docket  Number  88-243.  Applicant 
Walter  Reed  Army  Institute  of  Research, 
Division  of  Pathology,  Washington,  DC 
20307-5100.  Instrument  Electron 
Microscope,  Model  CM-12. 
Manufacturer  N.V.  Philips,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  to  study  the 
interaction  of  body  cells  and  tissues 
with  a  variety  of  harmful  agents.  Much 
of  the  work  is  involved  with  virus, 
bacterial  or  parasitic  interactions  with 
the  cells  or  tissues  they  infect. 
Application  Received  by  Commissioner 
of  Customs:  August  1, 1988. 

Docket  Number  88-244.  Applicant 
Vanderbilt  University,  Mechanical 
Engineering  Department,  Box  1592, 
Station  B,  Nashville.  TN  37235. 
Instrument  Excimer  Laser,  Model  EMG 
160T  MSC.  Manufacturer  Lambda 
Physik.  West  Germany.  Intended  Use: 
Studies  of  combustion  properties  in 
hypersonic  propulsion  flows  using 
vibrational  Raman  scattering  and 
fluorescence  induced  by  the 
narrowband  excimer  laser.  Experiments 
will  be  conducted  to: 


a.  Investigate  the  optimal  wavelengths 
for  narrowband  excimer-induced  Raman 
scattering  and  fluorescence, 

b.  Calibrate  the  excimer-induced 
Raman/fluorescence  system  for 
measurement  of  gas  properties  in 
hydrogen-air  flames,  and 

c.  Apply  excimer-induced  Raman/ 
fluorescence  system  to  hypersonic 
propulsion  flows  to  measure  the  flow 
properties. 

Application  Received  by 
Commissioner  of  Customs:  August  1, 
1988. 

Leonard  E.  Mallas, 

Acting  Director,  Statutory  Import  Programs 
Staff. 

(FR  Doc.  85-19343  Filed  8-24-68:  8:45  am] 

BILLING  CODE  3S10-DS-M 


Applications  for  Outy-Fr««  Entry  of 
Scientific  Instruments;  University  of 
California,  Berkeley  et  al. 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Imp>ortation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientiflc  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
S  301.5(a)(3)  and  (4)  of  the  regulations 
and  be  Hied  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Conunerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  NW.,  Washington,  DC. 

Docket  Number  88-246.  Applicant 
University  of  California,  Berkely, 
Department  of  Geology  and  Geophysics, 
2405  Bowditch  Street,  c/o  Purchasing 
Department,  Berkeley.  CA  94720. 
Instrument  Mass  Spectrometer,  Model 
3545.  Manufacturer  VG  Isotopes,  United 
Kingdom.  Intended  Use:  Studies  of 
geological  materials;  rocks,  minerals, 
fluids  and  gases.  Experiments  will 
involve  chemical  separation  of  trace 
element  concentrations  and  isotopic 
compositions  of  mineral  and  the 
measurements  of  their  isotopic 
compositions  for  the  purpose  of 
determining  the  age  and  origin  of 
geological  and  geochemical  phenomena 
and  structures.  The  instrument  will  also 
be  used  in  some  instances  for  the 
purpose  of  determining  the  compositions 
of  materials  produced  under  laboratory 
conditions  that  are  chosen  to  reproduce 
natural  conditions  in  the  earth. 


Application  Received  by  Commissioner 
of  Customs:  August  4, 1988. 

Docket  Number  88-247.  Applicant 
University  of  Pittsburgh,  Department  of 
Chemical  and  Petroleum  Engineering, 
1249  Benedum  Hall,  Pittsburgh,  PA 
15261.  Instrument  Constant 
Temperature  Air  Bath  and  Rocking 
Mechanism  for  PVT  Cell,  Model  JEFRI. 
Manufacturer:  D.B.  Robinson  and 
Associates,  Canada.  Intended  Use:  The 
instrument  will  be  used  for  the  study  of 
COz/oil/brine  and  COa/particulate 
suspensions  in  a  PVT  cell.  Application 
Received  by  Commissioner  of  Customs: 
August  4, 1988. 

Docket  Number  88-248.  Applicant 
Rutgers  University,  Procurement  and 
Contracting,  P.O.  Box  1089.  Piscataway, 
NJ  08854.  Instrument  Strut  Buckling 
Apparatus,  Model  HST 15. 
Manufacturer:  Hi-Tech  Scientific,  Ltd., 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  in  the  course 
180:345 — Properties  of  Materials 
Laboratory  to  give  students  an 
understanding  of  the  mechanical 
properties  of  materials  and  structural 
elements  and  techniques  for  testing 
them.  Application  Received  by 
Commissioner  of  Customs:  August  4, 
1988. 

Docket  Number  88-249.  Applicant 
Rutgers  University,  Procurement  and 
Contracting,  P.O.  Box  1089,  Piscatway, 
NJ  08854.  Instrument  Torsion  Tester. 
Manufacturer:  Hi-Tech  Scientific,  Ltd., 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  in  the  course 
180:345 — Properties  of  Materials 
Laboratory  to  give  students  an 
understanding  of  the  mechanical 
properties  of  materials  and  structural 
elements  and  techniques  for  testing 
them.  Application  Received  by 
Commissioner  of  Customs:  August  4, 
1988. 

Docket  Number  88-250.  Applicant 
University  of  Massachusetts,  Amherst. 
MA  01003.  Instrument  Electron 
Microscope,  Model  CMlO/PC. 
Manufacturer:  N.V.  Philips,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  for  basic 
research  of  nuclei  from  vertebrate 
animals,  plant  chromosomes,  bacterial 
cells,  viruses.  Examples  of  the 
experiments  to  be  conducted  are: 

(1)  Tomographic  reconstructions  from 
micrographs  taken  at  various  tilt  angles 
of  the  specimens. 

(2)  Examination  of  frozen  specimens 
for  the  determination  of  the 
ultrastructure. 

(3)  General  biomedical  problems 
requiring  high  resolution  election 
microscopy. 
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The  instrument  will  also  be  used  in 
the  course  Zoology  708  Electron 
Microscopy  to  train  graduate  students  to 
be  proficient  in  the  theory  and  practice 
of  electron  microscopy  as  applied  to 
biology.  Application  Received  by 
Commissioner  of  Customs:  August  5. 
1988. 

Leonard  E.  Malias. 

Acting  Director,  Statutory  Import  Programs 
Staff. 
|FR  Doc.  88-19344  Filed  8-24-«8;  8:45  am) 

BILLING  CODE  3S10-0S-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  Export  Visa  and 
Certification  Requirements  for  Certain 
Textiles  and  Textile  Articles  Produced 
or  Assembled  In  ttie  United  Mexican 
States 

August  22, 1988. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Amending  a  notice  setting  forth 
requirements  for  participation  in  the 
Special  Regime  and  issuing  a  directive 
to  the  Commissioner  of  Customs 
establishing  visa  and  certification 
.  requirements. 

EFFECTIVE  DATES:  September  1, 1988  and 
January  1, 1989. 

authority:  Executive  Order  11651  of 
March  3. 1972,  as  amended;  Section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854). 
.  FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377^212. 
SUPPLEMENTARY  INFORMATION:  The 

Governments  of  the  United  States  and 
the  United  Mexican  States  established, 
effective  on  September  1, 1988,  new  visa 
and  certification  requirements  for 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or 
manufactured  in  Mexico  and  exported 
from  Mexico  on  or  after  September  1. 
1968. 

On  May  3, 1988.  a  notice  was 
published  in  the  Federal  Register  (53  FR 
15724)  announcing  the  requirements  for 
participation  in  the  Special  Regime. 
Several  requirements  stated  in  this 
Federal  Register  notice  have  been 
clarified  further  or  changed. 

The  requirement  that  limited  the  U.S. 
Customs  ports  which  could  be  used  by 
shipments  under  the  Special  Regime  has 
been  revised  to  include  all  U.S.  Customs 


ports.  However,  because  the  four 
districts  of  San  Diego,  Nogales,  El  Paso 
and  Laredo  will  be  using  district 
headquarters  for  administrating  the 
Shippers  Export  Declaration  (Form  ITA- 
370P  or  successor  document)  for 
shipments  under  the  Special  Regime  for 
their  districts,  such  shipments  must  be 
exported  and  imported  at  ports  within 
the  same  district.  Outside  these  four 
districts,  shipments  under  the  Special 
Regime  may  be  exported  and  imported 
at  any  port,  for  which  headquarters  in 
Washington,  DC,  will  be  used  for 
administering  the  Shippers  Export 
Declaration  under  this  program. 

The  description  on  the  Shippers 
Export  Declaration  of  the  cut  parts  to  be 
exported  to  Mexico  for  assembly  must 
state  the  correct  category  or  part 
category.  A  merged  category  description 
is  unacceptable.  The  quantity  must  be 
stated  in  correct  category  units  and  in 
whole  numbers.  Decimals  or  fractions 
will  not  be  accepted.  All  U.S. 
components  to  be  used  in  the  assembly 
of  the  product  must  be  described  on  the 
Shippers  Export  Declaration  and 
exported  in  the  same  shipment. 

At  the  time  the  cut  parts  are  exported 
from  the  United  States.  U.S.  Customs 
will  assign  a  unique  10  digit  certification 
number  to  the  Shippers  Export 
Declaration.  The  Rrst  four  digits  will 
identify  the  district  and  port  of  export. 
The  top  copy  of  the  form  will  be  sent  to 
the  appropriate  administration 
headquarters,  the  second  copy  will 
accompany  the  shipment  and  the  third 
copy  will  remain  on  file  at  the  port  of 
export. 

On  September  1, 1988,  U.S.  Customs 
will  start  signing  the  first  section  of  the 
form  ITA-370P  for  shipments  destined 
for  Mexico  which  the  Government  of  the 
United  Mexican  States  intends  to  export 
to  the  United  States  under  the 
provisions  of  the  Special  Regime  and 
TSUSA  807.0010  (or  USTS  item  number 
9800.00.0020  under  the  Harmonized 
Commodity  Code)  on  or  after  January  1. 
1989.  Categories  subject  to  the  Special 
Regime  are  listed  below: 

335 

338/339/638/639 
340/640 
•  342/642 
347/348 

349/649  

351/651 

352/652 

359-C  (coveralls  and  overalls) 

369-B  (handbags  and  luggage) 

369-U  (shoe  uppers) 

633 

634 

647/648 

659-C  (coveralls  and  overalls) 


659-S  (swimwear) 
666 

These  products,  which  are  assembled 
in  Mexico  from  parts  cut  in  the  United 
States  from  fabric  formed  in  the  United 
States,  are  for  export  from  Mexico 
during  the  period  Januarj'  1, 1989 
through  December  31. 1989. 

A  copy  of  the  current  bilateral  textile 
agreement  is  available  from  the  Textiles 
Division.  Economic  Bureau.  U.S. 
Department  of  State.  (202)  647-1998. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  published  on  December  16. 
1987).  Also  see  46  FR  27516.  published 
on  May  20. 1981;  53  FR  7961.  published 
on  March  11. 1988  and  53  FR  15724, 
published  on  May  3, 1988. 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that 
textiles  and  textile  articles,  produced  in 
Mexico  and  exported  on  or  after 
September  1, 1988  or  assembled  in 
Mexico  and  exported  on  or  after  January 
1, 1989.  which  are  to  be  entered  or 
withdrawn  from  warehouse  for 
consumption  into  the  United  States  will 
meet  the  requirements  set  forth  in  the 
letter  published  below  to  the 
Commissioner  of  Customs. 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  22. 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury:  Washington,  DC 
20229. 

Dear  Mr.  Commissioner:  This  directive 
cancels  and  supersedes  the  directive  issued 
to  you  on  May  15, 1981.  as  amended,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  which  directed  you  to 
prohibit  entry  for  consumption  or  withdrawal 
from  warehouse  for  consumption  of  certain 
cotton,  wool  and  man-made  fiber  textile  and 
apparel  products,  produced  or  manufactured 
in  Mexico  for  which  the  Government  of  the 
United  Mexcan  States  had  not  issued  an 
appropriate  export  visa  or  exempt 
certification. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854),  and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20. 1973,  as  further 
extended  on  July  31, 1986;  pursuant  to  the 
Bilateral  Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  February  13, 1988 
between  the  Governments  of  the  United 
States  and  the  United  Mexican  Stales;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3. 1972.  as  amended. 
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you  are  directed  to  prohibit,  effective  on 
September  1, 1988,  entry  into  the  Customs 
territory  of  the  United  States  (i.e..  the  50 
Slates,  the  District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico),  for 
consumptjon,  and  withdrawal  from 
warehouse  for  consumption  of  textiles  and 
textile  articles  of  cotton,  wool  and  man-made 
fiber  textile  products  in  Categories  200-222, 
223  (excluding  cotton  webs,  wadding  and 
batting  in  TSUSA  number  355.0200),  224-239, 
300-389,  400-^164,  465  (excluding  floor 
covering  in  TSUSA  items  381.42  and  361.45), 
469,  600-620,  621  (excluding  inked  ribbon  film 
strips  in  TSUSA  numbers  38&6260  and 
389.6265)  and  622-670,  including  any  pari  or 
merged  categories  as  established  in  the 
bilateral  agreement,  produced  or 
manufactured  in  Mexico  and  exported  on  or 
after  September  1, 1988,  or  on  or  afler  )anuary 
1, 1989  under  the  Special  Regime  and  TSUSA 
807.0010  (or  USTS  item  number  9800.00JX)20 
under  the  Harmonized  Commodity  Code), 
from  Mexico  for  which  the  Government  of  the 
United  Mexican  States  has  not  issued  an 
appropriate  visa  or  exempt  certi^cation  in 
accordance  with  the  procedures  outlined 
below.  You  are  directed  to  prohibit  entry  of 
shipments  under  the  Special  Regime  which 
are  exported  from  Mexico  prior  to  January  1, 
1989. 

A  valid  export  visa  or  exempt  certification 
must  accompany  each  cominercial  thiiMnent 
of  the  aforementioned  textiles  and  textile 
articles.  However,  should  additional 
categories,  merged  categories  or  part 
categories  be  added  to  the  bilateral 
agreement  or  become  subject  to  import 
quotas,  the  entire  category  or  categories  shall 
be  automatically  included  in  coverage  of  the 
visa  arrangement. 

Effective  on  January  1, 1989,  commercial 
shipments  of  apparel  and  made-up  products 
in  the  aforementioned  categories  which  have 
been  assembled  in  the  United  Mexican  States 
from  components  cut  in  the  United  States 
from  U.S.-formed  fabric  in  which  findings  and 
trimmings  of  non-U.S.  manufacture  represent 
no  more  than  25  percent  of  the  vahie  of  the 
component  parts,  and  are  subject  to  the 
categories,  part  categories  and  merged 
categories  within  the  Special  Regime,  as 
designated  in  the  Agreement,  and  qualify  for 
entry  under  TSUSA  807.0010  (or  USTS 
9e00i».0020),  also  shall  be  visaed  by  the 
Government  of  the  United  Mexican  States. 

Textiles  and  textile  articles  of  cotton,  wool 
and  man-made  fibers  exported  from  Mexico 
on  or  after  September  1, 1968  shall  be  visaed 
by  the  stamping  of  the  original  circular  visa 
in  blue  ink  on  the  front  of  the  original 
commercial  invoice.  The  original  visa  shall 
not  be  stamped  on  duplicate  copies  of  the 
invoice.  The  original  of  the  invoice  with  the 
original  visa  stamp  will  be  required  to  enter 
the  shipment  into  the  United  States. 
Duplicaties  of  the  invoice  and/or  visa  may 
not  be  used  for  this  purpose. 

Each  visa  stamp  shall  include  the  following 
inforaiation: 

1.  The  visa  number.  For  shipments  subject 
to  the  Special  Regime,  the  visa  number  shall 
be  in  the  standard  nine  digit/letter  fbnnat 
beginning  «vith  one  numeric  digit  for  the  last 
digit  of  the  year  of  estport,  following  by  the 
two  character  alpha  country  code  specified 


by  the  International  Organization  for 
Standardization  (ISO)  (the  code  for  Mexico  is 
"MX"),  followed  by  the  digit  2.  4,  8  or  8  (to 
designate  the  shipment  as  subject  to  the 
Special  Regime),  and  a  five  digit  numerical 
serial  number  identifying  the  shipment  e.g., 
9MX465432. 

For  all  other  shipments,  the  visa  number 
shall  be  in  the  standard  nine  digit/letter 
format  beginning  with  one  numeric  digit  for 
the  last  digit  of  the  year  of  export  followed 
by  the  two  character  alpha  country  code,  MX, 
followed  by  the  digit  1,  3,  5,  7,  or  9,  and  a  five 
digit  numeric  serial  number  identifying  the 
shipment;  e.g.,  9MX1987S5. 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  signature  of  the  issuing  official.  The 
signature  shall  be  that  of  the  issuing  official 
of  the  Government  of  the  United  Mexican 
States. 

4.  The  correct  category(s),  merged 
category(s),  p€u1  category(B),  quantityfs),  and 
unit(s)  of  quantity  in  the  shipment  in  the 
unit(8)  of  quantity  provided  for  in  the  U.S. 
Department  of  Commerce  Correlation  and  in 
the  U.S.  Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  or  successor  document 
shall  be  reported  in  the  spaces  provided 
within  the  visa  stamp,  e.g.,  "Cat.  34O.^10dz." 
Quantities  must  be  stated  in  whole  numbers. 
Decimals  or  fractions  will  not  be  accepted. 
Merged  category  quota  merchandise  may  be 
accompanied  by  either  the  appropriate 
merged  category  visa  or  the  correct  category 
visa  corresponding  to  the  actual  shipment 
(e.g.,  quota  Category  347/348  may  be  visaed 
as  "Cat.  347/340"  or,  if  the  shipment  consists 
solely  of  Category  347  merchandise,  the 
shipment  may  be  visaed  as  "CaL  347,"  but 
not  as  "Cat  348"). 

A  visa  with  the  nine-digit  visa  number 
reserved  for  the  Special  Regime  will  not  be 
issued  unless  it  is  accompanied  by  a  Shippers 
Export  Declaration  (Form  ITA-370P  or 
successor  document),  being  evidence  of  the 
required  origin  and  will  not  be  issued  for 
shipments  exported  from  Mexico  prior  to 
January  1. 1889.  Invoices  for  Special  Regime 
shipments  shall  include  only  those  apparel  or 
made-up  textile  products  subject  to  the 
Special  Regime.  Shipments  exported  from  the 
United  States  at  ports  within  U.S.  Customs 
districts  in  San  Diego,  Nogales,  El  Paso  and 
Laredo  must  be  subsequently  imported  within 
the  same  district  as  the  port  of  export 
Shipments  may  be  exported  and  imported  at 
any  port  outside  these  four  districts. 

U.S.  Customs  shall  not  accept  a  visa  and 
entry  will  not  be  permitted  if  the  shipment 
does  not  have  a  visa,  or  if  the  visa  namber, 
date  of  issuance,  signature,  category,  quantity 
or  units  of  quantity  are  missing,  incorrect  or 
illegible,  or  have  been  crossed  out  or  altered 
in  any  way.  If  the  shipment  is  subject  to  the 
Special  Regime  for  entry  under  TSUSA 
807.0010  (or  USTS  9800.00.0020),  U.S.  Customs 
shall  not  accept  a  visa  and  entry  will  not  be 
permitted  if  the  shipment  is  not  accompanied 
by  a  property  completed  Shippers  Export 
Declaration  (Form  n'A-370P  or  successor 
document).  The  correct  category  or  part- 
category  and  quantity  in  category  units  must 
be  stated  in  the  Shippers  Export  Dedaratioa. 
Quantities  must  be  stated  in  whole  numbers. 


Decimals  or  fractions  will  not  be  accepted. 
Invoices  visaed  for  Special  Regime  shall 
include  only  products  that  are  subject  to  the 
Special  Regime.  If  the  quantity  indicated  on 
the  visa  is  less  than  that  of  the  shipment, 
entry  shall  not  be  permitted.  If  the  quantity 
indicated  on  the  visa  is  more  than  that  of  the 
shipment,  entry  shall  be  permitted  and  only 
the  amount  entered  shall  be  charged. 

If  the  visa  is  not  acceptable  to  the  U.S. 
Customs,  or  if  there  is  a  minor  error  on  the 
accompanying  ITA-370P  form,  then  a  new 
visa  must  be  obtained  from  the  Government 
of  the  United  Mexican  States,  or  a  visa 
waiver  issued  by  the  U.S.  Department  of 
Commerce  at  the  request  of  the  Government 
of  the  United  Mexican  States  and  presented 
to  the  U.S.  Customs  Service  before  any 
portion  of  the  shipment  will  be  released.  The 
waiver,  if  used,  only  waives  the  requirement 
to  present  a  visa  with  the  shipment.  If  does 
not  waive  the  quota  requirement 

If  the  visaed  invoice  is  deficient  the  U.S. 
Customs  Service  will  not  return  the  original 
document  after  entry,  but  will  provide  a 
certified  copy  of  that  visaed  invoice  for  use  in 
obtaining  a  new  correct  original  visaed 
invoice,  or  a  visa  waiver,  as  appropriate. 

U.S.  Customs  may  permanently  deny  entry 
of  any  shipment  claimed  to  be  qualified  for 
the  Special  Regime  but  found  not  to  be 
qualified  according  to  the  provisions  of  the 
Special  Regime  relating  to  trade  in  cotton, 
wool  and  man-made  fiber  apparel  and  made- 
up  textile  products  assembled  of  U.S.-formed 
and  cut  fabrics.  In  appropriate  cases,  the  U.S. 
Customs  Service  may  determine  that  entry  is 
permitted  provided  a  new  visa  issued  by  the 
(k)vernment  of  the  United  Mexican  States  is 
obtained  and  presented  to  the  U.S.  Customs 
Service. 

If  the  quotas  are  in  foroe,  U.S.  Customs 
shall  charge  only  the  actual  quantity  in  the 
shipment  and  the  correct  category  will  be 
charged  to  the  restraint  level.  If  the  shipment 
from  Mexico  has  been  allowed  entry  into  the 
commerce  of  the  United  States  with  either  an 
incorrect  visa  or  no  visa,  and  redelivery  is 
requested  but  cannot  be  made,  U.S.  Customs 
shall  charge  the  shipment  to  the  correct 
category  limit  whether  or  not  a  replacement 
visa  or  visa  waiver  is  provided. 

Certain  textiles  and  textile  articles  of 
cotton,  wool  and  man-made  fibers  will  be 
exempt  from  levels  of  restraint  and  visa 
requirements  if  they  are  certified,  prior  to  the 
shipment  leaving  Mexico,  by  the  placing  of 
the  original  rectangular-shaped  stamped 
marking  in  blue  ink  on  the  front  of  the 
original  commercial  invoice.  The  original 
invoice  with  the  original  exempt  certification 
shall  not  be  stamped  on  duplicate  copies  of 
the  invoice.  The  original  of  the  invoice  with 
the  original  certification  stamp  will  be 
required  to  enter  that  shipment  into  the 
United  States.  Duplicates  of  the  invoice  and/ 
or  certificate  may  not  be  used  for  this 
purpose. 

In  order  to  qualify  as  exempt,  products 
must  be  handloomed  fabric,  handmade 
cottage  industry  products  made  from 
handloomed  fabric,  or  a  particular  folklore 
handicraft  textile  prodact  as  agreed  upon  by 
the  GovenimenU  of  die  United  States  and  the 
United  Mexican  States  or  subseqnently 
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added  by  mutual  agreement.  Each  exempt 
certification  stamp  will  include  the  following 
information:  (1)  Date  of  issuance.  (2) 
signature  of  issuing  official,  and  (3) 
description  of  basis  for  exemption. 

Invoices  for  certified  exempt  items  shall 
include  only  textile  or  apparel  products  that 
are  agreed  to  be  exempt  (list  enclosed).  An 
export  visa  shall  not  be  issued  to  shipments 
of  certified  exempt  items.  If  a  shipment  is 
claimed  as  qualifying  for  exemption  but 
found  not  to  qualify,  then  a  visa  must  be 
obtained  from  the  Government  of  the  United 
Mexican  States  and  presented  to  the  U.S. 
Customs  Service  before  any  portion  of  the 
shipment  will  be  released.  Merchandise 
imported  for  the  personal  use  of  the  importer 
and  not  for  resale,  regardless  of  value; 
properly  marked  commercial  sample 
shipments  valued  at  US  $250  or  less;  and 
floor  coverings  classified  in  TSUSA  items 
361.42  and  361.45.  regardless  of  value;  do  not 
require  a  visa  or  exempt  certification  for 
entry  and  shall  not  be  charged  to  the 
agreement  levels. 

The  visa  and  exempt  certification  stamps 
remain  unchanged. 

The  actions  taken  with  respect  to  the 
Government  of  the  United  Mexican  Stales 
concerning  imports  of  textiles  and  textile 
articles  of  cotton,  wool  and  man-made  fibers 
from  Mexico  have  been  determined  by  the 
Committee  for  the  Implementation  of  Textile 
Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the 
rulemaking  provisions  of  5  U.S.C.  553(a)(1). 
This  letter  will  be  published  in  the  Fwleral 
Register. 

Sincerely, 
James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Annex 

Mexican  Traditional  Folklore  Handicraft 
Textile  Products 

"Mexican  Items"  are  traditional  Mexican 
products,  cut,  sewn,  or  otherwise  fabricated 
by  hand  in  cottage  units  of  the  cottage 
industry. 


Name 


Description 


Name 


Blusa 
Hua- 
huaxtla 
Puebla. 


Blusa 
Huamantia 
TIaxcala. 


Description 


BKisa  Manta 
deBotWo. 


BtuBa 
Oaxaca 


Blusa  Punto 
deCruz. 


Calzon 
Blanca 


Abngo  Ramo-  (  A  lightweigtil,  long  sleeve  coat  made 
of  crude  looking  natural  cloth.  It 
has  buttons  in  tront  along  the 
entire  length  ol  the  coaL  The 
sleeves  and  front  of  the  coat  are 
heavily  emt)ro«Jered  «»ith  flowers. 
Regional  handloomed  costume 
dresses  made  from  rough  "cam- 
twya"  cloth,  hand  dyed  and  richly 
decorated  with  hand  embroidered 
designs  representing  traditional  re- 
gional motifs  such  as  stars,  key 
designs,  pyramids,  poppies,  sun- 
flowers and  marigokls.  AH  of  ttie 
designs  are  nctily  and  brilliantly 
cokxed. 


Capa - 


Capote. 


An  ample  tikjuse  worn  extensively  m 
the  northern  hiils  of  the  Slate  ol 
Puebla   which    is   made   of    hand 
woven,   crude  greige   cloth    It   is 
pleated    in    the    upper    front    and 
tiack    and    is    heavily    decorated 
around    the    collar,    sleeves    and 
bust  with  harxj-embroidfcred.  multi- 
coiored  crosses. 
A    btouse    made    ol    natural,    plain, 
hand  woven  white  cloth,  tradition- 
ally worn  m  TIaxcalteca  and  North 
Puetjia  regions  of  the  country.  It  is 
heavily  pleated  around  the  bust, 
stvxiklefs  and  cuffs  and  hand-em- 
tvoidered  in  geometric  nrwlifs  rep- 
resenting various  farm  animals  and 
flowers. 
A  hand  made  bkxise,  worn  by  peas- 
ant women  m  the  H^exican  high- 
lands, «»tiich  comes  with  a  very 
wide   round   or   square    neckline. 
The  neckline  is  overlapped  by  a 
tiand   made   piece   of   lace.   The 
front  and  back  of  the  blouse  are 
heavily  pleated. 
An  ampiy  cut.  toosa  Siting  bkxjse  of 
hand  woven  fabric.  Worn  exten- 
swely  in  the  Mixterzapotec  region 
o<  the  State  of  Oaxaca.  it  is  heavi- 
ly pleated  in  ttie  front  and  upper 
back  and  is  completely  edged  in 
multi-cokxed   lace   with   strips   of 
lace  akxig  ttie  sleeves. 
A   bkxise  hand  made   from   crude 
fabric  and  adorned  with  traditional 
"cross    stttch"    embroidery    com- 
monly  used  by   peasants   in  the 
central  states  ol  Mexico.  The  neck 
of  the  bkxjse  is  cut  in  a  square  or 
rectangular  sTiape  and  is  embroi- 
dered in  a  geometric  pattern  with 
flowers    and    leaves.    The    fabnc 
Itself  is  uniquely  woven  to  form  an 
overall  pattern  of  small  squares. 
The  most  common  peasant  costume 
worn    in    Mexico.    The    two-piece 
outfit,  consisting  of  pants  and  shirt, 
is  made  completely  by  hand  m  ttie 
cottage  industry  from  unt>leached 
gnege  ck>th.  The  pants  are  baggy 
j      with  two  slits  in  »ie  leg   at  the 
I     ankle.  Narrow  strips  of  cloth,  at- 
tached at  either  end  of  the  slits 
along  the  pants  leg  and  at  the 
waist,  are  used  to  hold  the  trou- 
sers in  place.  The  shirt  is  decorat- 
ed with  long  vertical  pleats  in  front 
A  red,  hand  woven  cotton  band  is 
worn  kwsely  around  the  waist  as 
an  accessory. 
A  cape  richly  and  extensively  hand 
emtxoidered     with     vivid     colors. 
When  used  by  bull  fighters,  it  is 
mtncately  hand  embroidered  with 
silver  and  gokl  thread. 
A  red  cape  Imed  In  yellow  worn  by 
the  "matador"  m  the  bull  ring 


Name 


Description 


Charro.. 


Ctnaparieca . 


Chinanteca 


Chma 
Pobtana. 


Deshikto . 


Fustan — 


Hamacas 


Huautleca . 


A    male    costume    consisting    of    a 
t)road-t)nmmed  hat  made  in  cotton 
velvet,  banded  and  decorated  with 
silver    or    contrasting    cotton    rib- 
bons   A  shirt  in  white  cotton  per- 
cale embroidered  with  an  eagle  in 
ttie  back  and  bt«i%  m  the  tront    It 
IS  worn  with  a  large  multi-colored 
tiow  tie  called  a  "ccrbaton '  made 
ol  a  strip  of  cotton  material  more 
than  a  yard  long  and  six   inches 
wide    The  lacket  is  fastened  be- 
neath Itie  lapels  with  double  frog 
knked  silver  buttons  The  lacket  is 
»»orn     with     ckjse-fitting     tapered 
trousers  which  have  an  inch  wide 
llap    atong    the    outer    sides    that 
sometimes  is  studded  with  silver 
txMtons.    metal   studs   or   sequins. 
(From  Chiapas)  A  nchly  embroidered 
handmade  dress  consisting  of  a 
"huipil",  a  very  wide  skirt  and  a 
petticoat.  The  skirt  is  made  of  a 
very  wide  strip  of  cotton  lace  em- 
tvoidered  with  large,  brightly  col- 
ored flowers,  which  are  sewn  to- 
gether with  the  blouse  or    huipil" 
The  petlKoat  is  heavily  edged  with 
a  twid  drawn  lace  band 
A    female    costume    from    Oaxaca 
completely   harxJkxsmed   t)y   high- 
land   Indians     II    consists    ol    a 
"huipil '  made  ol  three  long  strips 
ol   cotton   heavily   decorated   with 
ruffles    and    a    wrap-around    skirt 
hand  emtxoidered  in  ancient  geo- 
metric   designs.    An    embroidered 
stnp  ol  nbbons  m  alternated  cokxs 
■s    sewn    or    "applKiued"    to    the 
huipil. 
A  wide  skirt  called  a  "castor",  made 
of  red  cotton  flannel  pnnted  with 
black  geometrical  designs  and  pro- 
fusely  emt)roidered   with   sequins. 
The  top  and  lower  edges  of  the 
skirt   are   made   of   green    cotton 
satirv  The  btouse  is  tnmmed  at  the 
neckkne  and  shoulders  with  a  wide 
stnp  ol  embroidery  in  a  traditional 
ftower  design  made  with  thread  or 
with  beads  and  spangles.  A  tradi- 
tional   multi-colored    hand    rr«de 
"retiozo"  arid  a  headdress  made 
of  two  strands  of   hand   braided 
red,  white  and  green  nbtxsns  com- 
plete the  costume. 
A  heavy  tatjlectoth  or  doilie  contain- 
ing   intricate    designs    exclusively 
hand  drawn  from  the  fabric  itself 
A  type  of  long  skirt,  sometimes  used 
as  a  petticoat  Always  has  a  deco- 
rative  band   called  a    "xmanikte" 
encucl»ig    tfie    lower    edge     The 
"fustan"  is  generally  heavily  hand 
embroidered  m  a  cross  stitch  with 
colortul  geometnc  designs  or  flow- 
ers 
A    handmade    hammock    from    the 
Mexican     Tropics     uniquely     con- 
structed by  a  system  of  knots  per- 
mitting simultaneous  utilization  tjy 
several  people. 
A  "huipil"  composed  of  three  rectan- 
gular pieces  of  hand  made  cloth, 
heavily    hand    embroidered    with 
geometnc     designs     representing 
flowers  and  birds  From  the  region 
of  Huautla.  Oaxaca. 
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Name 


Huichol.. 


Hmpil. 


Jorongo . 


Jubon. 


Malacatera . 


Mpstiza 


Mixteca . 


Federal  Regit.ter  /  Vol.  53.  No.  165  /  Thursday.  August  25.  1988  /  Notices 


4- 


Oescription 


A  man's  costume  from  Jalisco  which 
is  completely  handwoven  and  em- 
broidered in  cross-stitch.  It  con- 
sists of  a  straw  hat  decorated  with 
a  "borlas"  around  tfie  top  of  a  flat 
crown,  a  long  shirt  with  slit  sleeves 
and  wide-legged  trousers  also 
heavily  hand  embroidered.  The 
trousers  are  held  in  place  by  a 
waist-band  called  a  "cosihuire"  or 
"queitzaruame",  which  is  decorat- 
ed with  a  number  of  sashes.  The 
entire  costume  is  covered  with  a 
cape  called  a  "tuhuarra".  which  is 
nchly  hand  embroidered  and  deco- 
rated with  nbtxin  applique.  It  is 
completed  with  an  embroidered 
harxl  made  carrybag  or  knapsack 
called  a  "morral". 

^  very  traditional,  unshaped  and 
sleeveless  woman's  dress  heavily 
embroidered  and  formed  by  a  rec- 
tangular piece  of  fabric  with  a  hole 
or  slot  in  the  center  for  the  head. 
In  many  cases  ttie  embroidered 
decoration  is  hand  drawn  from  the 
fabric  itself.  The  designs  appeanng 
in  the  huipil  depict  birds,  flowers 
and  geometric  patterns  of  pre-Co- 
lombian  Mexico. 

A  cloak  made  of  a  rectangular  piece 
of  cotton  fabric  with  a  hole  in  the 
center  for  the  head  to  pass 
tfwough.  Heavily  embroidered  by 
hand  with  designs  which  appear 
mainly  on  that  part  of  the  fabric 
which  covers  ttie  sfxxilders. 

An  iunply  cut  blouse  from  Campeche 
and  Yucatan  made  of  unbleached 
gray  doth  richly  embroidered 
arourxi  the  necKkne  and  lower 
edge  with  colored  flowers  and 
trailing  vine  designs.  The  decora- 
tion can  also  t>e  made  of  lace  or 
ritjbons.  A  special  festive  type  of 
Jubon  is  also  used  as  part  of  the 
"Mestiza"  costume. 

A  cotton  dress  consisting  of  two 
pieces.  The  skirt  is  hand  made  out 
of  a  large  rectangular  piece  of 
doth,  pleated  at  the  waist  and 
horizontally  stripped  in  a  bold  pat- 
tern. The  "huipil"  is  hand  made  of 
shear  transparent  cotton  richly 
hand  embroidered  in  the  front  and 
at  the  tx>ttom. 

A  female  costume  from  '/ucatan 
consisting  of  a  traditional  hand 
made  multi-colored  "huipil",  a 
"jubon"  and  a  "fustan".  The  jubon 
is  richly  hand  embroidered  around 
the  neckline  and  lower  edge  with 
colored  flowers  and  trailing  vines 
designs.  A  decorative  band  of 
drawn  work  which  is  called  "xman- 
ikte"  encircles  the  lower  edge  of 
the  "fustan".  The  costume  is 
topped  off  by  an  elaborate  hand 
woven  cotton  headdress  called  a 
"tuch". 

A  handloomed  huipil,  from  the  Mix- 
teca region  of  Oaxaca  consisting 
of  three  rectangular  pieces  of 
cotton  cloth  brightly  embroidered 
with  birds  and  sewn  together  by 
embroidered  narrow  bands  one  or 
two  inches  in  width.  The  three 
pieces  of  cloth  are  held  together 
by  plain,  hand  made  cotton  bands. 


Name 


Nahuatl. 


Padas 
Amano 


Quetchque- 
mett. 


Ranchera 
Jalisco. 


Rebozo . 


Resplandor . 


Rodete  de 
Tiacoyal 

Sarape 


Tehuana . 


Terno . 


Traje 
Regional 
Tarasco 


Descriptkjn 


(from  Puebia)  It  consists  of  a  hand- 
woven    quetchquemetl    decorated 
and    embrokjered    with    animals 
and/or  flowers.  The  dress  also  in- 
cludes  a   wide    skirt    named    the 
"enredo"  which  wraps  around  the 
waist  and  is  held  in  place  with 
"faja"  wtiich  is  a  narrow  piece  of 
fabric,  harxl-woven,  with  geometnc 
motifs  or  greek  keys.  The  entire 
dress  also  includes  a  light  short 
sleeved   blouse   of   cotton   fabric 
embroidered  at  the  neckline  and 
shoulders. 
A   rather  primitive  hand   pnnted   or 
hand  painted  fabric  depicting  rural 
or  religious  scenes.  Often  used  as 
wall  tapestry.  Generally  comes  in 
two  sizes  20"  x  20"  or  79"  x  138". 
A  tyfje  of  closed  cape  made  from 
two    rectangular    pieces    of   cloth 
formed  into  a  square  with  a  hole  in 
the  middle  for  ttie  head.  It  covers 
the  bust,  the  t>ack  and  the  shoul- 
ders and  is  harx^woven  in  decora- 
tive designs. 
A  very  wide  full  dress,  the  bottom 
portion  of  which  is  made  out  of 
large  pleated  horizontal  bands  of 
brightly  colored  fatxic.  The  bands 
of  talxic  are  decorated  with  lace  at 
the  point  tt>ey  are  sewn  together. 
Handmade  lace  is  also  used  ex- 
tensively to  decorate  ttie  top  por- 
tion of  ttie  dress. 
A   long,    narrow   shawl,    woven   by 
hand  in  single-  or  multi-colored  de- 
signs with  fringe  edges  or  ends  of 
edges  hand-knotted. 
The  Tehuana  headdress  is  of  Zoque 
origin  folded  specially  to  allow  the 
edge,  made  of  beautiful,  intricately 
designed  lace,  to  remain  rigkl  on 
top  of  ttie  head  in  the  sfiape  of  a 
halo.  It  is  made  of  stiff  cotton  lace 
and    ribbon,    well    starched,    with 
pleats   at   the   edges.    It   is   also 
called  "t)ida-moro". 
A    very    heavily    knotted    rope-like 
piece  of  material  worn  in  a  twisted 
configuration  on  the  head. 
A  type  of  tilanket  made  of  rough, 
hand  woven  fatiric  in  bnght.  multi- 
colored stripes. 
A  female  costume  from  Oaxaca  con- 
sisting of  an  ample  white  petticoat 
bound   with   hand   made   lace,   a 
bnght  skirt  with  a  wide  starched 
and  pleated  kiwer  edge  made  of 
wide  cotton  lace,  embroidered  all 
over    with    geometric    or    flower 
design,  a  sfiort  "huipil"  which  falls 
slightly    below   ttie   waist,    and    a 
headdress  hand  made  of  cotton 
lace,    heavily    starched    which   is 
called  a  "resplandor". 
A  male  costume  consisting  of  pants 
and  jacket,  used  by  a  t)ull  fighter 
at  the  start  of  his  career.  It  is  hand 
emtxoidered  on  the  sides  of  the 
pants  and  jacket  with  fancy,  hand 
woven  ribbon  in  contrasting  colors. 
It   IS   often    heavily   decorated   in 
silver  and  gold. 
A   Micuoacan   peasant  dress   hand 
made   from    "cambaya"   cloth.    It 
has    a    unique   yoke    around    the 
collar  which  is  elaborately  hand 
embroidered  with  fk>wers  and  ani- 
mals utilizing  a  stitch  pattern  that 
gives   the   motif   a  very   primitive 
appearance. 


Name 


Vestido  de  la 
Costa  del 
Golfo 


Vestido 
Encaze 


Vestido 
Miraflores 


Yalalteca.. 


Description 


A  dress  made  entirely  by  hand  of 
delicate  cotton  lace,  either  white 
or  in  colors.  Worn  extensively  in 
ttie  State  ol  Veracruz,  Tabasco 
and  Campeche  at  festivals  and 
weddings. 

A  very  lightweight,  transparent,  heav- 
ily emtxoidered.  hand  made  dress 
made  out  of  strips  of  lace  which  is 
often  used  for  holidays  and  wed- 
dings. 

An  ankle  length,  long-sleeved 
woman's  dress  made  from  "cam- 
baya" hand  loomed  and  hand 
dyed  fabric.  The  sleeves  and 
bottom  portion  of  the  dress  are 
delicately  hand  embroidered  in  bnl- 
liantly  colored  floral  or  bird  motifs. 
Frequently  the  dress  is  also  deco- 
rated with  various  colored  ribbons 
sewn  along  the  edges  of  the  entire 
dress. 

A  female  costume  from  Oaxaca  con- 
sisting of  a  very  large  "huipil" 
which  falls  almost  to  the  knee, 
nchly  decorated  with  geometric  de- 
signs and  a  loosely  fitting  skirl  or 
wrap-around  of  stripped  red  and 
white  cotton. 


(FR  Doc.  88-19321  Filed  8-24-88;  8:45  am) 

BILLING  CODC  351&-OR-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Advisory  Committee  on  CFTC-State 
Corporation;  Meeting 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  I,  section 
10(a],  that  the  Commodity  Futures 
Trading  Commission's  Advisory 
Committee  on  CFTC-State  Cooperation 
will  conduct  a  public  meeting  in  the 
Fifth  Floor  Hearing  Room  at  the 
Commission's  Washington,  DC, 
headquarters  located  at  Room  532.  2033 
K  Street.  NW..  Washington,  DC  20581. 
September  14, 1988.  beginning  at  10:00 
a.m.  and  lasting  until  4:00  p.m.  The 
agenda  will  consist  of: 

Agenda 

1.  Opening  Remarks — Wendy  L. 
Gramm,  Chairman,  CFTC;  Fowler  C. 
West,  Commissioner,  CFTC  and 
Chairman,  Advisory  Committee  on 
CFTC-State  Cooperation; 

2.  Report  by  representatives  of  the 
Commission's  Off-Exchange  Task  Force 
on  recommendations  concerning  bank- 
financed  precious  metals  programs; 

3.  Report  by  the  Division  of 
Enforcement  and  representatives  of  the 
U.S.  Department  of  justice  on  the 
activities  of  the  Securities  and 
Commodities  Fraud  Working  Group; 
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4.  Educational  Efforts — a.  Report  by 
the  Commission's  Division  of 
Enforcement  and  by  representatives  of 
the  North  American  Securities 
Administrators  Association  on  the 
Commission's  educational  enforcement 
seminars  for  state  officials: 

b.  Discussion  about  the  feasibility  of 
promoting  consumer  education 
programs  concerning  investment  fraud 
in  the  public  school  system; 

5.  Status  report  by  representatives  of 
the  American  Newspaper  Publishers 
Association  Credit  Bureau,  Inc.  on  its 
advertising  fraud  forum; 

6.  Status  report  and  discussion 
regarding  the  adoption  of  the  NASAA 
Model  State  Commodity  Code  by  the 
states,  and  discussion  regarding 
problems  posed  by  potential  offshore 
boiler  rooms;  and 

7.  Discussion  of  other  questions  of 
concern  to  Advisory  Committee 
members. 

The  Advisory  Committee  was  created 
by  the  Commodity  Futures  Trading 
Commission  for  the  purpose  of  receiving 
advice  and  recommendations  on  matters 
of  joint  concern  to  the  States  and  the 
Commission  arising  under  the 
Commodity  Exchange  Act.  as  amended. 
The  purposes  and  objectives  of  the 
Advisory  Committee  on  CFTC-State 
Cooperation  are  more  fully  set  forth  in 
the  March  31. 1988  Sixth  Renewal 
Charter  of  the  Advisory  Committee. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Advisory  Committee. 
Commissioner  Fowler  C.  West,  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment, 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Advisory' Committee  should  mail  a 
copy  of  the  statement  to  the  attention  of: 
The  Advisory  Committee  on  CFTC-State 
Cooperation  c/o  Commissioner  Fowler 
C.  West,  Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW.. 
Washington,  DC  20581.  before  the 
meeting.  Members  of  the  pubhc  who 
wish  to  make  oral  statements  should 
also  inform  Commissioner  West  in 
writing  at  the  foregoing  address  at  least 
three  business  days  before  the  meeting. 
Reasonable  provisions  will  be  made,  if 
time  permits,  for  an  oral  presentation  of 
no  more  than  five  minutes  each  in 
duration. 

Issued  by  the  Commission  in  Washington, 
DC  on  August  22, 1988. 
lean  A.  Webb. 

Secretary  of  the  Commission. 
(FR  Doc  88-19331  Filed  8-24-88;  8:45  am] 

BILLING  CODE  63S1-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notification  of  Request  for  Approval  of 
Survey  of  Consumers  to  Determine 
Exposure  to  Hazards  Associated  With 
Riding  Mowers  and  Lawn  and  Garden 
Tractors 

agency:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1960  (44 
U.S.C.  3501-3520),  the  Consumer  Product 
Safety  Commission  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  approval  of  a  survey  of  800 
randomly-chosen  consumers  who  use 
riding  mowers  or  lawn  and  garden 
tractors,  hereinafter  referred  to 
generically  as  riding  mowers. 

TTie  piupose  of  the  survey  for  which 
the  Commission  seeks  approval  is  to 
collect  data  from  the  general  population 
of  riding  mower  users  concerning  the 
users,  the  designs  of  riding  mowers  in 
use,  the  amount  of  time  the  riding 
mowers  are  in  use.  and  the  types  of 
terrain  mowed. 

The  initial  information  will  be 
collected  by  telephone  by  a  contractor 
there  is  also  a  follow-up  questionnaire, 
and  consumers  will  be  asked  to  measure 
the  slope  of  the  terrain  mowed  with  a 
simple  device  that  will  be  supplied  with 
the  questionnaire.  This  information  will 
enable  the  Commission  to  assess  the 
importance  of  various  factors  on 
consumer  safety  and  identify  strategies 
for  dealing  with  risks.  Using  these  data, 
the  Commission  hopes  to  reduce  the 
estimated  50,000  medically-attended 
injuries  that  occur  each  year  associated 
with  the  use  of  riding  mowers,  including 
a  number  of  serious  injuries  and  deaths 
caused  by  tipping  or  slipping  of  the 
mowers  on  slopes. 

Additional  Details  About  the  Request 
for  Extension  of  Approval  of 
Information  Collection  Requirements 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  information  collection:  Survey 
to  Determine  Consumer  Exposure  to 
Hazards  Associated  with  the  Use  of 
Riding  Mowers  and  Lawn  and  Garden 
Tractors. 

Type  of  request:  New  collection. 

Frequency  of  collection:  One-time. 

General  description  of  respondents: 
Owners/operators  of  riding  mowers  and 
lawn  and  garden  tractors. 

Estimated  number  of  respondents: 
800. 


Estimated  average  number  of  hours 
per  respondent-  0.28 

Estimated  number  of  hours  for  all 
respondents:  223. 

Comments:  Comments  on  this  request 
for  approval  for  collection  of 
information  should  be  addressed  to 
Pamela  Barr,  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503;  telephone  (202) 
395-7340.  A  copy  of  any  comments 
should  be  sent  to  Francine  Shacter, 
Office  of  Planning  and  Evaluation, 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207;  telephone  (301) 
492-6416.  Copies  of  the  request  for 
approval  may  be  obtained  from  Ms. 
Shacter. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  applies. 

Dated:  August  17. 1988. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 

Commission. 

[FR  Doc.  88-19320  Filed  8-24-88;  8:45  am] 

BILLING  CODE  B35S-01-«i 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Determirurtion  of  Active  Military 
Service:  CMIIan  U.S.  Navy  IFF 
Technicians  Who  Served  in  the 
ComlMt  Areas  of  the  Pacific  During 
World  War  11 

On  August  2, 1988,  the  Secretary  of 
the  Air  Force  determined  that  the  World 
War  II  service  of  a  group  known  as 
"Civilian  U.S.  Navy  IFF  Technicians 
Who  Served  in  the  Combat  Areas  of  the 
Pacific  during  World  War  U  (December 
7, 1941  to  August  15, 1945)"  would  be 
considered  "active  duty"  under  the 
provisions  of  Pub.  L.  95-202  and  be 
eligible  for  benefits  according  to  all  laws 
administered  by  the  Veteraiis 
Administrator. 

To  receive  recognition,  each  applicant 
must  meet  the  following  eligibility 
criteria: 

1.  Was  employed  by  the  Hazeltine 
Electronics  Corporation  under  a  valid 
contract  with  the  U.S.  Navy. 

2.  Served  satisfactorily  aboard  a  U.S. 
Navy  vessel  deployed  at  sea  in  the 
Pacific  Ocean  beyond  the  continental 
limits  of  the  United  States. 

3.  Served  during  the  period  December 
7, 1941  to  August  15, 1945. 

Before  an  individual  can  receive  any 
Veterans  Administration  benefits,  the 
person  must  first  apply  for  an  Armed 
Forces  Discharge  Certificate  by  filling 
out  a  DD  Form  2168  and  sending  it  to: 
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Navy  Military  Personnel  Command 
(NMPC-3).  Navy  Department, 
Washington,  DC  20370-5300. 

Note:  Individuals  should  include  as  much 
supporting  documentation  as  possible  when 
making  application. 

Forms  are  available  from  any 
Veterans  Administration  Office, 
Veterans  Organization,  or  the  office 
listed  above. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  88-19353  Filed  8-24-88;  8:45  am] 

BILLING  CODE  3910-01-M 


USAF  Scientific  Advisory  Board; 
Meeting 

August  19, 1988 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Science  and 
Technology  (SST)  Roadmaps  Review 
will  meet  on  September  13.  1988  from 
1  00  p  m.  to  5:00  p.m.  and  on  September 
14.  1988  from  8:(X1  am  to  5:00  p.m.  at  the 
Pentagon.  Washmmon.  DC  20330-5430 

The  purpose  of  this  meetms  is  to 
review  the  roadmaps  tor  the  programs  in 
the  Air  Force  S&T  base.  This  meeting 
will  involve  discussions  of  classified 
defense  matters  listed  in  section  552b(c) 
of  Title  5,  United  States  Code, 
specifically  subparagraph  (1)  thereof, 
and  accordingly  will  be  closed  to  the 
public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 
Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  88-19313  Filed  8-24-88;  8:45  am] 

BILLIf4G  CODE  3910-0 1 -M 


Department  of  the  Navy 

Government-owned  Inventions; 
Availability  for  Licensing 

agency:  Department  of  the  Navy,  DoD. 
action:  Notice  of  Availability  of 
Inventions  for  Licensing. 

summary:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  patents  cited  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231,  for 
$1.50  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS),  Springfield, 
Virginia  22161.  Copies  also  may  be 


ordered  by  telephone  request  to  (730) 
487-4650.  Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  patent  application 
copies  sold  to  avoid  premature 
disclosure. 

date:  August  25, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP),  Arlington,  Virginia 
22217-5000,  telephone  (202)  696-4001. 

Patent  4,197,787:  Pump  piston  with 
flexible  member;  filed  29  August  1977; 
patented  15  April  1980. 

Patent  4,201,605;  Gas  Generator 
Propellant  for  Airbreathing  Missiles; 
filed  31  July  1978;  patented  6  May  1980. 

Patent  4,201,853:  Polymeric  Binders  of 
Nitrated  Phenols  and  Polyisocyanates 
Which  Reversibly  Dissociate  at 
Elevated  Temperatures:  filed  18  May 
1978;  patented  6  May  1980, 

Patent  4.203.667:  Covert  recovery  or 
signalling  system;  filed  4  December  1978: 
patented  20  May  1980 

Patent  4.204.143:  Pulse  width 
modulated  power  amplifier  for  direct 
current  motor  control;  filed  26 
September  1978;  patented  20  May  1980. 

Patent  4,207,688:  Pilot  training 
simulator  filed  11  October  1977; 
patented  17  June  1980. 

Patent  4,211,999:  Coverter  for 
converting  a  high  frequency  video  signal 
to  a  digital  signal;  filed  23  November 
1977;  patented  8  July  1980. 

Patent  4,215,534:  Cooling  system  for 
an  expander  engine;  filed  3  September 
1976;  patented  5  August  1980. 

Patent  4,215,633:  Acoustic  emission 
contact  fuze  with  signal  processing 
capability;  filed  5  June  1978;  patented  5 
August  1980. 

Patent  4,217,910:  Internal  jugular  and 
left  ventricular  thermodilution  catheter; 
filed  10  October  1978;  patented  19 
August  1980. 

Patent  4,387.974:  Circuit  for 
Calculating  the  Position  of  the  Eye;  filed 
11  May  1981;  patented  14  June  1983. 

Patent  4,394,556:  Cam  Operated 
Switch  Assembly;  filed  26  February 
1982;  patented  19  July  1983. 

Patent  4,414,181:  Gas  generator  outlet 
having  controlled  temperature 
transition;  filed  2  November  1981; 
patented  8  November  1983. 

Patent  4,414,413: 1,2-DI(N,N-B1S)  (2- 
Fluoro-2,2-Dinitroethyl)  Carbanyl 
Hydrozine:  filed  21  December  1981; 
patented  8  November  1983. 

Patent  4,453,754:  Electronic  plug-in 
module  extractor;  filed  25  March  1982; 
patented  12  June  1984. 

Patent  4,468,639:  Monolithic  combined 
charge  transfer  and  surface  acoustic 


wave  device;  filed  29  September  1982; 
patented  28  August  1984. 

Patent  4,472,786:  Analog  gaussian 
convolver;  filed  23  April  1982;  patented 
18  September  1984. 

Patent  4,480,324:  Constant  beamwidth 
frequency  independent  acoustic 
antenna;  filed  11  April  1983;  patented  30 
October  1984. 

Patent  4,480,916:  Phase-modulated 
polarizing  interferometer;  filed  6  July 
1984;  patented  30  October  1984. 

Patent  4,487,584:  Raster  shifting  delay 
compensation  system;  filed  17 
November  1982;  patented  11  December 
1984. 

Patent  4,488,876:  Aimpoint  Processor 
for  Quantizing  Target  Data;  filed  26 
March  1982;  patented  18  December  1984. 

Patent  4,491,842:  Frozen  Wave 
Generator  Jammer;  filed  9  April  1981: 
patented  1  January  1985. 

Patent  4,493,136:  Pivotal  mono  wing 
cruise  missile  with  wing  deployment 
and  fastener  mechanism;  filed  29  April 
1982;  patented  15  January  1985. 

Patent  4.494.084:  Pin  diode  linear 
attenuator  controlled  by  a  companding 
DAC;  filed  1  March  1982;  patented  15 
lanuary  1985. 

Patent  4,494,625:  Axial  acoustic  wave 
attenuator  for  Ramjets;  filed  29  July 
1983;  patented  22  January  1985. 

Patent  4,500,885:  Data  link  data  and 
address  recognition;  filed  11  May  1965; 
patented  19  February  1985. 

Patent  4,500,886:  Data  link  shift 
register  operation;  filed  11  May  1965; 
patented  19  February  1985. 

Patent  4,503,406:  Inside  collet  for 
coaxial  placement  of  diode;  filed  30  June 
1983;  patented  5  March  1985. 

Patent  4,506,368;  Dye  lasters  using  2- 
(4-pyridyl)-5-aryloxazoles  and 
quaternary  salts  of  these  compounds; 
filed  2  June  1980;  patented  19  March 
1985. 

Patent  4,507,661:  Interfering  noise 
pulse  eliminator  and  its  use  in  a  dicke 
type  radiometer  circuit;  filed  26  April 
1982;  patented  28  March  1985. 

Patent  4,509,014:  Nuclear  Magnetic 
Resonance  Gyroscope;  filed  23 
November  1982;  patented  2  April  1985. 

Patent  4,509,325:  Turbine  Engine  Cold 
Tempera iure  Starting  System;  filed  28 
December  1978;  patented  9  April  1985. 

Patent  4,509,808:  High  Voltage,  Gas 
Tight  Connector;  filed  18  March  1983; 
patented  9  April  1985. 

Patent  4.512,197:  Apparatus  for 
Generating  a  Focusable  and  Scannable 
Ultrasonic  Beam  for  Non-Destructive 
Examination;  filed  1  September  1983; 
patented  23  April  1985. 

Patent  4,517,593:  Video  Multiplexer; 
filed  29  April  1983;  patented  14  May 
1985. 
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Patent  4,520,428:  Dense  Packaging 
System  for  Printer  Wiring  Boards;  filed  2 
February  1983;  patented  28  May  1985. 

Patent  4.521,260:  Detonation-Transfer 
Energetic  Composition;  filed  26  October 
1984;  patented  4  June  1985. 

Patent  4,522,882:  Method  and 
Apparatus  for  Coating  Submerged 
Portions  of  Floating  Structures;  filed  19 
September  1983;  patented  11  June  1985. 

Patent  4,524,090:  Deposition  of 
Compounds  From  Multi-Component 
Organo-Metals;  filed  30  April  1984; 
patented  18  June  1985. 

Patent  4,526,980:  Method  for  the 
Preparation  of 

Tetranitrodibenzotetrazapentalene;  filed 
6  July  1983;  patented  2  July  1985. 

Patent  4,534,436:  Bridge  Crane;  filed  5 
July  1983;  patented  13  August  1985. 
Patent  4,538.149:  Frequency  Agile 
Magnetron  Imaging  Radar;  filed  18 
January  1982;  patented  27  August  1985. 

Patent  4.539,300:  Method  for  the 
Fabrication  of  Hexagonal  BN 
Toughened  Matrix  Composites;  filed  21 
September  1983;  patented  3  September 
1985. 

Patent  4,539,405:  Synthesis  of  1,4- 
Dinitrofurazano  (3,4-B)  Piperzane;  filed 
16  April  1984;  patented  3  September 
1985. 

Patent  4,539.986:  Simulated  Oxygen 
Breathing  Apparatus;  filed  13  September 
1982;  patented  10  September  1985. 

Patent  4,540.315:  Method  for 
Exploratory  Trench  Wall  Stabilization; 
filed  28  February  1982;  patented  10 
September  1985. 

Patent  4,540,988:  Broadband  Multi- 
Element  Antenna;  filed  13  June  1983: 
patented  10  September  1985. 

Patent  4,541,341:  Self-Checking 
Arming  and  Firing  Controller;  filed  28 
October  1983;  patented  17  September 
1985. 

Patent  4,541,778:  Pin  Rooted  Blade 
Biaxial  Air  Seal;  filed  18  May  1984; 
patented  17  September  1985. 

Patent  4,546.249:  High  Speed  Optically 
Controlled  Sampling  System;  filed  1  July 
1983;  patented  b  October  1985. 

Patent  4.547,775:  Frequency  Agile 
Imaging  Radar  With  Error  Frequency 
Correction;  filed  18  January  1982; 
patented  15  October  1985. 

Patent  4,547.845:  Split-Bus 
Multiprocessor  System;  filed  21  April 
1982;  patented  15  October  1985. 

Patent  4,555.455:  Ambient 
Temperature  Thermal  Battery;  filed  14 
February  1985;  patented  26  November 
1985. 

Patent  4,600.536:  Explosive 
Compound;  filed  19  October  1984; 
patented  15  July  1984. 

Patent  4,634,458:  Double-Stage  Air 
Filter;  filed  10  February  1986;  patented  6 
January  1P87. 


Patent  4,635,246L:  Frequency 
Multiplex  System  Using  Injection 
Locking  of  Multiple  Laser  Diodes:  filed 
20  October  1983;  patented  6  January 
1987. 

Patent  4,637,570:  Drag  Stabilizer;  filed 

9  January  1980;  patented  20  January 
1987. 

Patent  4,639,902:  Near  Ultrasonic 
Pattern  Comparison  Intrusion  Detector: 
filed  24  June  1985;  patented  27  January 
1987. 

Patent  4,640,180:  Gun-Firing  System; 
filed  20  June  1985;  patented  3  February 
1987. 

Patent  4,644,505:  Broadband  Matching 
Network;  filed  11  June  1984;  patented  17 
February  1987. 

Patent  4,644,548:  Free  Electron  Laser 
With  Tapered  Axial  Magnetic  Field; 
filed  25  January  1984;  patented  17 
February  1987. 

Patent  4,644,843:  Gas  Actuated  Gun 
System  for  Launching  a  Projectile;  filed 

10  September  1985;  patented  24 
February  1987. 

Patent  4,648,057:  Robust  Interactive 
Technique  for  High-Resolufion  Spatial 
Processing  and  Spectral  Estimation; 
filed  18  May  1984;  patented  3  March 
1987. 

Patent  4,648.461:  Fluid  Pressure 
Discharge  Safety  System;  filed  1  July 
1985;  patented  10  March  1987. 

Patent  4,649,281:  Oil  Content  Monitor/ 
Control  System;  filed  2  July  1985; 
patented  10  March  1987. 

Patent  4,649,824:  Apparatus  for 
Aerospace  Vehicle  Separation  Events 
Using  a  Linear  Shaped  Charge;  filed  27 
June  1985;  patented  17  March  1987. 

Patent  4,656,918:  Electromagnetic 
Induction  Method  and  Apparatus 
Therefor  for  Collapsing  and  Propelling  a 
Deformable  Workpiece:  filed  20 
February  1985;  patented  14  April  1987. 

Patent  4,657.822:  Fabrication  of 
Hollow,  Cored,  and  Composite  Shaped 
Parts  from  Selected  Alloy  Powders;  filed 
2  July  1986;  patented  14  April  1987. 

Patent  4,659,035:  Rate  Estimation  By 
Mixing  Independent  Rate  Signals;  filed 
25  January  1985;  patented  21  April. 

Patent  4,661.160:  Alkaline  Earth 
Metaborates  as  Property  Enhancing 
Agents  for  Refractory  Concrete;  filed  11 
April  1988;  patented  28  April  1967. 

Patent  4,661,783:  Free  Electron  and 
Cyclotron  Resonance  Distributed 
Feedback  Lasers  and  Masers;  filed  18 
March  1981;  patented  28  April  1987. 

Patent  4,662,580:  Simple  Diver  Reentry 
Method;  filed  20  June  1985;  patented  5 
May  1987. 

Patent  4,662,581:  Modified  Null  Flow 
Modulator;  filed  15  July  1985:  patented  5 
May  1987. 

Patent  4,665,526:  Minimum  Inductance 
Laser  Head  for  Pulsed  Transverse 


Discharges  Without  Wall  Tracking:  fiied 
15  May  1986:  patented  12  May  1907. 

Patent  4.675.091:  Co-Sputtered 
Thermionic  Cathodes  and  Fabrication 
Thereof:  filed  16  April  1986;  patented  23 
June  1987. 

Patent  4.689.628:  Adaptive  Sidelobe 
Canceller  System;  filed  16  August  1974; 
patented  25  August  1987. 

Patent  Application  038.415;  Incoht-ront 
Laser  System  for  Producing  Smooth  and 
Controllable  Spatial  Illumination 
Profiles;  filed  5  June  1987. 

Patent  Application  079.962:  Method 
for  Fabricating  Thin  Film  Metallic 
Meshes  for  use  as  Fabry-Perot 
Interferometer  Elements.  Filters,  and 
Other  Devices;  filed  31  July  1987. 

Patent  Application  091.133:  Atomic 
Layer  Etching;  filed  31  August  1987. 

Patent  Application  102.937:  Method 
and  Apparatus  for  Producing 
Substoichiometric  Silicon  Nitride  of 
Preselected  Proportions:  filed  30 
September  1987. 

Patent  Application  106.998: 
Refiectometers:  filed  9  October  1987. 

Patent  Application  112.579:  A  Serial 
Data  Word  Processing  Arrangement: 
filed  26  October  1987. 

Patent  Application  123,629:  Method 
for  Growing  Patterned  Thin  Films  of 
Superconductors;  filed  23  November 
1987. 

Patent  Application  131.684:  Pneumatic 
Induction  Fiber  Spreader  with  Lateral 
Venturi  Restrictors;  filed  11  December 
1987. 

Patent  Application  154,565:  Optical 
Paramagnetic/Dia-Magnetic  Gas  Sensor 
filed  10  February  1988. 

Patent  Application  848.880:  Doppler- 
Improved  Polyphase  Pulse  Expander 
Compressor;  filed  7  April  1986. 

Patent  Application  878,150:  2,2.2- 
Trifluoroethoxy  Bis(2-Fluoro-2.2- 
Dinitroethoxy)  Methane  and  a  Method 
of  Preparation;  filed  23  June  1986. 

Patent  Application  925.0.39:  Optical 
Position  Gauge;  filed  30  October  1986. 

Dale:  August  22.  1938. 
Jane  M.  Virga, 

Lieutenant.  JAGC.  ILS.  Naval Reserxe 
Alternate  Federal  Register  Liaison  Officer. 
|FR  Doc.  88-19335  Filed  8-24-88;  6:45  am) 
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summary:  The  Department  of  Energy's 
Office  of  Fossil  Energy  (DOE/FE)  is 
announcing  a  public  meeting  to  present 
preliminary  findings  of  ongoing 
programs  in  (1)  characterization  of  small 
combustors  in  international  industrial, 
commercial,  and  residential  market 
applications,  {2)  Pacific  rim  coal  trade 
and  coal  logistics,  and  (3)  markets  for 
and  competitiveness  of  selected  U.S. 
clean  coal  technologies. 

DOE/FE  has  initiated  these  three 
programs  to  explore,  evaluate  and 
analyze  potential  market  opportunities 
to  improve  the  U.S.  balance  of  trade  and 
world  energy  security  through  increased 
exports  of  U.S.  coal  combustion 
equipment,  teclmology,  and  coal. 
International  markets  for  and 
competitiveness  of  selected  U.S.  Qean 
Coal  Technologies  will  be  discussed. 
The  program  on  small  combustors  has 
concentrated  on  potential  markets  in 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  member 
countries.  Information  systems  on 
international  coal  trade  logistics  and  the 
U.S.  coal  resources  available  to 
international  markets  will  also  be 
demonstrated. 

The  (^jective  of  this  meeting  is  to 
provide  interested  parties  with  a  report 
on  the  corrent  state  of  findings 
developed  to  date. 

The  meeting  it  planned  to  consist  of 
(1)  a  morning  plenary  session  at  which 
DOE  will  provide  industry  with  a 
background  of  the  initiative  and  present 
its  preliminary  findings,  (2)  an  afternoon 
breakdown  into  small  working  groups 
for  interactive  discussion  regarding 
opportunities  for  expanding  coal 
utilization,  followed  by  (3)  a  closing 
summary  session  at  which  working 
group  leaders  will  summarize  the  results 
of  their  individual  sessions. 

A  no-bost  lundieon  including  a 
speaker  will  be  offered  to  participants  at 
a  cost  of  $30.00  per  person.  An 
expression  of  interest  in  attending  this 
luncheon  would  be  appreciated  by 
September  23, 1988,  at  the  address 
below,  however,  walk-in  registrants  will 
be  welcome.  Make  checks  payable  to 
Sheladia  Associates.  Inc. 

Addressee:  Sheladia  Associates.  Inc., 
15825  Shady  Grove  Road.  Suite  100, 
Rockville,  MD  20850.  ATTN:  Judith 
Kimel,  TELEFAX:  (301]  948-7174. 

In  addition,  any  questions  or 
comments  may  be  submitted  to  the 
above  address. 

The  public  meeting  will  be  held 
October  3, 1988,  at:  Sir  Francis  Drake 
Hotel,  450  Powell  Street  (Union  Square), 
San  Francisco,  CA  94102,  (415)  392-7755. 


Registration  will  begin  at  7:30  a.m. 
and  the  opening  session  will  begin  at 
9:00  a.m. 
).  Allea  Wanpier. 
Assistant  Secretary,  Fossil  Energy. 
[FR  Doc.  88-19355  Filed  8-24-88;  8:45  am| 
BiLtrNG  cone  ( 


Economic  Regulatory  Administration 
[ERA  Dockst  No.  8S-32-NG] 

Tarpon  Gas  Marketing  Ltd.;  Order 
Granting  Blanlcet  Auttiorlzation  To 
import  Natural  Gas 

AOENCV:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Order  Granting  Blanket 
Authorizahon  to  Import  Natural  Gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Tarpon  Gas 
Marketing  Ltd.  (TGM)  blanket 
authorization  to  import  Canadian 
natural  gas.  The  order  issued  in  ERA 
Docket  No.  8ft-32-NG  authorizes  TGM 
to  import  up  to  500  Bcf  per  day  of 
natural  gas  over  a  two-year  period 
beginning  on  the  date  of  first  delivery. 
A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  ttie  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  August  12. 1988. 
Constance  L.  Buddey. 
Acting  Director.  Office  of  Fuels  Programs. 
[FR  Doc.  8»-ig358  Filed  8-24-88:  8:45  «nj 

BILLING  COM  C4S0-«1-«I 


Federal  Energy  Regulatory 
Commissioa 

[Docket  Nos.  ER88-S3»-C00  et  al.] 

Public  Service  Company  of  Colorado 
et  al.;  Electric  Rate,  SmatI  Power 
Production,  arKi  Interfoctdng 
Directorate  Hfings 

August  18, 1968. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Public  Service  Company  of  Colorado 

[Docket  No.  ER88-539-^XX11 

Take  notice  that  on  July  29, 1988,  a 
Consent  Settlement  Agreement  executed 
by  the  Conunission  Trial  Staff  (Staff) 
and  Public  Service  Company  of 


Colorado  (PSCC)  was  filed  with  the 
Commission.  The  Consent  Settlement 
Agreement  would  lower  the  wholesale 
requirements  rates  to  the  City  of 
Burlington,  Colorado  (FERC  Rate 
Schedule  No.  15),  Towns  of  Julesburg 
and  Center.  Colorado  (FERC  Rate 
Schedules  No.  20  and  No.  17, 
respectively)  and  the  transmission  rate 
to  Colorado-Ute  Electric  Association 
(FERC  Rate  Schedule  No.  37).  The 
lowered  rates  are  the  result  of  an 
informal  investigation  pursuant  to  Order 
No.  475. 

The  signatories  request  an  effective 
date  of  August  1, 1988.  Copies  of  this 
filing  were  served  upon  PSCC,  the  Town 
of  Julesburg.  Colorado-Ute  Electric 
Association,  Centel,  the  City  of 
Burlington  and  the  Town  of  Center,  and 
the  Ccdorado  Public  Utilities 
Commission. 

Comment  date:  September  6, 1988,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2,  Union  Electric  Company 

[Docket  No.  ER88-562-0001 

Take  notice  that  on  August  15, 1988, 
Union  Electric  Company  (UE)  tendered 
for  filing  an  Interchange  Agreement 
dated  July  15. 1988,  between  UE  and 
Kansas  City  Power  &  Light  Company. 

The  Interchange  Agreement, 
supersedes  in  its  entirety  an  existing 
agreement  and  among  other  things, 
establishes  the  rights  and  obligations  of 
the  parties,  the  points  of 
interconnections,  the  types  of  power  and 
energy  to  be  exchanged  and  the  rates 
therefore. 

UE  requests  that  the  filing  be 
permitted  to  become  effective  July  15. 
1988. 

Comment  date:  September  6, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Niagara  Mohawk  Power  Corporation 
[Deckel  No.  ER88-561-000| 

Take  notice  that  on  August  15, 1988, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  Filing  an 
agreement  between  Niagara  Mohawk 
and  Vermont  Public  Power  Supply 
Authority  dated  May  1, 1988. 

The  May  1, 1988  agreement  is  to 
provide  for  the  sale  by  Niagara  Mohawk 
of  peaking  capacity  and  related  energy 
to  Vermont  Public  Power  Supply 
Authority.  The  terms  of  this  agreement 
and  the  period  during  which  the 
purchase  of  Peaking  Capacity  can  occur 
shall  commence  on  May  1, 1988  and 
shall  continue  until  October  31, 1988. 

Copies  of  this  filing  were  served  upon 
Vermont  Public  Power  Supply  Authority 


Federal  Register  /  Vol.  53.  No.  165  /  Thursday.  August  25,  1988  /  Notices 


32429 


and  the  New  York  State  Public  Service 
Commission. 

Comment  date:  September  6, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Oklahoma  and  Electric  Company 

[Docket  No.  ER87-627-0001 

Take  notice  that  on  February  2, 1988, 
Oklahoma  Gas  and  Electric  Company 
(OG&E)  tendered  for  filing  revised  rates 
which  are  applicable  to  the  towns  of 
Mannford  and  Perry,  Oklahoma. 

The  decreased  rates  that  have  been 
proposed  by  the  Company  are  being 
made  to  reflect  the  decrease  in  the 
corporate  income  tax  rate  pursuant  to 
the  Tax  Reform  Act  of  1986  and  are 
proposed  to  be  effective  with  usage  on 
and  after  July  1, 1987. 
I      OG&E  states  that  copies  of  the  tariff, 
rate  schedules  and  the  entire  filing  have 
been  sent  to  Mannford  and  Perry, 
Oklahoma.  A  complete  set  of  the  filing 
has  also  been  sent  to  the  Corporation 
Commission  of  the  State  of  Oklahoma 
and  the  Arkansas  Public  Service 
Commission. 

Comment  date:  September  6, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

5.  Colockum  Transmission  Company, 
Inc. 

[Docket  No.  ER88-563-000J 

Take  notice  that  on  August  15. 1988. 
Colockum  Transmission  Company.  Inc. 
tendered  for  filing  as  a  change  of  rate  a 
contract  between  Colockum  and  Pacific 
Power  &  Light  Company. 

This  contract  contemplates  the 
exchange  of  capacity  for  energy,  and 
involves  no  form  of  income  for  either 
party.  Pursuant  to  the  contract,  Pacific 
agrees  to  delivery  firm  energy  to 
Colockum  at  a  rate  of  exchange  of  1947 
kilowatthours  of  energy  per  kilowatt  of 
capacity. 

Comment  date:  September  6, 1988,  in 
accordance  with  standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  8&-19274  Filed  8-24-88;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  Nos.  CP88-«65-000  et  al.] 

Midwestern  Gas  Transmission 
Company  et  al.;  Natural  Gas  Certificate 
Filings 

August  18, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Midwestern  Gas  Transmission 
Company 

[Docket  No.  CP88-665-000] 

Take  notice  that  on  August  8, 1988, 
Midwestern  Gas  Transmission 
Company  (Midwestern),  1010  Milam, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP88-665-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  transport 
natural  gas  for  six  shippers,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Midwestern  proposes  to  transport,  on 
an  interruptible  basis,  up  to  747,450  Dth 
per  day  for  the  account  of  six  shippers 
as  follows: 


Shipper 


Poco  Petroleum  Ltd 

Natural  Qas  Clearinghouse ... 
Koch  Hydrocart)on  Company 

Victoria  Gas  Corporation 

Renaissance  Energy  Ltd 

Tarpon  Gas  Marketing  Ltd 


Volume 
(Dth/day) 


207,450 
100,000 
100,000 
110,000 
80,000 
150,000 


It  is  stated  that  the  proposed  service 
involves  Midwestem's  northern  system. 
Midwestern  states  that  the  gas  would  be 
received  and  delivered  at  various  points 
as  set  forth  in  the  Precedent  Agreements 
with  each  shipper  contained  in  Exhibit  I 
of  the  application. 

Midwestern  proposes  to  charge  each 
shipper  the  rate  set  forth  in 
Midwestem's  Rate  Schedule  lT-2. 
Midwestern  states  the  term  of  the 
transportation  agreement  is  for  a  period 
of  five  years. 

Midwestern  states  that  the  proposed 
transportation  services  are  necessary  to 
meet  the  shipper's  existing  as  well  as 
future  requirements  and  that  the 
services  would  also  provide  access  to 
alternate  sources  of  supply  and  markets. 


Comment  date:  September  8. 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  American  Distribution  Company, 
Alabama  Division 

[Docket  NoB.  CP84-474-011;  and  Docket  No. 
CP86-263-003] 

Take  notice  that  on  August  5, 1988, 
American  Distribution  Company 
(Alabama  Division),  (Applicant),  333 
Clay  Street.  Suite  2000,  Houston,  Texas 
77002,  filed  in  docket  Nos.  CP84-474-011 
and  CP86-263-003  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  amendments  to  its 
certificates  to  extend  the  authorized 
terms  to  be  coterminous  with  the  life  of 
production  from  the  Copeland  plant, 
Washington  County,  Alabama,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  notes  that  the  term  of  the 
authorizations  issued  in  Docket  Nos. 
CP84-474-001  and  CP86-263-O01  expire 
on  December  23, 1988.  Applicant  now 
proposes  to  extend  the  aurhorizations  to 
be  coterminous  with  the  hfe  of  the 
Copeland  plant,  a  term  which  Applicant 
indicates  would  coincide  with  the  term 
related  to  the  authorization  issued  to 
Applicant  in  Docket  No,  CP84-474-000. 
No  other  changes  are  proposed. 

Comment  date:  September  8, 1988.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  Great  Lakes  Gas  Transmission 
Company 

[Docket  No.  CP87-467-003] 

Take  notice  that  on  August  8, 1988. 
Great  Lakes  Gas  Transmission 
Company  (Great  Lakes),  2100  Buhl 
Building,  Detroit,  Michigan  48226,  filed 
in  Docket  No.  CP87-467-003,  a  petition 
to  amend  the  orders  issued  in  Docket 
Nos.  CP87-467-000.  et  al,  CP79-^62,  et 
al.  and  CP66-110,  et  al.,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Great  Lakes  states  that  it  requests 
authorization  to  continue  to  provide  firm 
transportation  service  to  both  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  and  Tennessee  Gas 
Pipehne  Company,  a  Division  of 
Tenneco  Inc.  (Tennessee),  of  volumes  of 
natural  gas  to  be  purchased  by  Texas 
Eastern  and  Tennessee  from  ProGas 
Limited,  in  the  quantity  of  75,000  Mcf  of 
natural  gas  per  day  (Mcfd),  through  the 
contract  year  ending  November  1,  2000. 
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Great  Lakes  states  that  pnrsuant  to  an 
order  dated  Jane  la  1981  (15  FERC 

H  61.254),  which  granted  it  a  certifkale 
of  pubhc  convenience  and  necessity,  in 
Docket  No.  CP79-462,  et  al.,  as  amended 
by  orders  dated  July  18, 1985.  (32  FERC 
\  62.191),  Fcbmary  la  1986.  (34  FERC 
l  61,185).  November  28, 1986.  (37  FERC 
\  61,195)  and  October  29, 1987,  (41  FERC 
I  61,094,  reh'g  granted,  41  FERC 
f  61.302).  Great  Lakes  is  currently 
authorized  to  transport  up  to  75.000 
Mcfd  f«»r  each  of  Texas  Eastern  and 
Tennessee.  It  ia  further  stated  that  in  the 
order  issued  October  29, 1987.  the 
Commission  stated  that  the  subject 
transportation  service  would  terminate 
on  the  earlier  of  one  year  from  the  date 
of  the  October  29. 1987  order,  or  the  date 
that  Great  Lakes  accepts  a  blanket 
certificate  issued  by  the  Commission 
pursuant  to  Part  284  of  the  Regulaticms. 

It  is  stated  that  both  Texas  Eastern 
and  Tennessee  have  received 
authorization  from  the  Economic 
Regulatory  Administration  (ERA),  in 
Docket  No.  86-06-NG  and  Docket  No. 
87-37-NG,  respectively,  for  the  import  of 
the  subject  volumes,  for  terms  ending 
October  31,  2000.  It  is  further  stated  that 
Texas  Eastern  and  Tennessee  have 
executed  amendatory  agreements,  each 
dated  July  27. 198a  with  Great  Lakes, 
which  embody  the  parties'  agreement  to 
seek  regulatory  authority  for 
transportation  arrangements  to 
November  1.  2000. 

Great  Lakes  states  that  no  additional 
facilities  would  be  required  tn  provide 
the  subject  service,  since  this  service 
would  continue  to  be  provided  as  a 
result  of  agreement  with  TransCanada 
Pipe  Lines  Limited  (TransCanada)  lo 
buck-off  equivalent  volumes  from  Great 
Lake.^'s  system  under  a  gas 
transportation  contract  dated  September 
12. 1967.  as  amended  (T-^ 
Transportation  Contract).  Great  Lakes 
indicates  that  this  is  reflected  in  a  letter 
agreement  between  Great  Lakes  and 
TransCanada.  dated  July  27, 1988.  It  is 
further  indicated  that  such  letter 
agreement  provides  for  a  ( onfinuation  of 
the  current  back -off  arrangements, 
subject  to  receipt  of  regulatory 
approvals  satisfactory  to  the  parties,  to 
November  1,  2000.  Great  Lakes  states 
that  the  transportation  by  Great  Lakes 
for  Texas  Eastern  and  Tennessee  has. 
since  it»  inception,  occurred  in 
conjunction  with  the  back-off  under  the 
T-4  Transportation  Contract,  and  would 
be  required  to  enable  Great  Lakes  to 
continue  the  subject  transportation 
service.  Great  Lakes  further  states  that 
pursuant  to  the  back-off  arrangements, 
the  firm  contract  quantity  under  the  T-4 
Transportation  Contract  would  be 


reduced  ky  the  sum  of  the  fina  contract 
quantities  ia  effect  between  Great  Lakes 
and  Texas  Eastern  and  Tennessee. 

Great  Lakes  indicates  that  since  this 
is  a  back-off  arrangement,  and  to  make 
Great  Lakes  whole  as  a  result  of 
reduction  in  charges  payable  by 
TransCanada.  the  Commission  has 
authorized  rates  for  Texas  Eastern  and 
Tennessee  on  the  Great  Lakes'  system 
equivalent  to  the  rates  applicable  for 
service  under  the  T-4  Transportation 
Contract. 

Comment  date:  September  8, 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  Northwest  Pipeline  Corporation 

[Docket  No.  CP88-651-000] 

Take  notice  that  on  August  1. 1988. 
Northwest  Pipeline  Corporation 
(Applicant).  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84108.  filed  in  Docket  No. 
CP88-651-000,  an  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act  for 
a  blanket  certificate  of  public 
convenience  and  necessity,  with  pre- 
granted  abandonment,  authorizing 
implementation  of  services  at  the 
Jackson  Prairie  Storage  Field  under  the 
terms  and  conditions  of  a  proposed  new 
Rate  Schedule  SGS-2;  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  that  it  is  a  one-third 
owner  of  the  Jackson  Prairie  Storage 
Field  in  Washington.  It  is  stated  that  the 
Commission's  Order  on  Rehearing, 
dated  May  31, 1988,  (43  FERC  \  61342)  in 
Docket  No.  CP86-578-000.  required  that 
Northwest's  storage  facilities  be  subject 
to  open  access  requirements  to  the 
extent  that  they  function  as  system 
supply  stora!?e.  Specifically,  with 
respect  to  the-  Jackson  Prairie  storage 
facility,  it  is  staled  that  the  order 
required  the  Applicant  to  make  its  one- 
third  of  the  facility  available  to  the 
extent  that  it  is  used  for  system  supply 
storage.  It  is  asserted  that  currently  at 
Jackson  Prairie,  Applicant  is  utilizing 
25.000  Mcf  of  daily  storage  demand  and 
2.000.000  Mcf  of  storage  capacity  for 
system  supply  protection  and  load 
balancing.  It  is  further  asserted  that 
upon  approval  of  the  pending  pleadings 
in  Docket  Nos.  CP87-516-000  and  CP88- 
200-000.  the  subject  25,000  Mcf/d  of 
storage  demand  will  be  wholly  owned 
by  Applicant,  while  the  2,000.000  Mcf  of 
storage  capacity  will  continue  to  be 
owned  one-third  each  by  Applicant, 
Washington  Natural  Gas  Company 
(Washington  Natural)  and  the 
Washington  Water  Power  Company 
(WWP).  Therefore.  Applicant,  in 


compliance  with  the  May  31. 1988 
Commission  order,  proposes  to  make 
available  iar  open  access  storage 
services  the  2SJXX)  Mcf/d  of  storage 
demand,  which  is  anticipated  to  soon  be 
wholly  owned  by  Applicant,  and 
Applicant's  ownership  share,  666.666 
Mcf  of  the  2.000.000  Mcf  storage 
capacity  wiuch  is  bemg  utilized  by 
Appiicant  for  tystera  supply  storage. 

Applicant  requests  tlie  Commission  to 
issue  a  bUnkel  certificate  authorizing  it 
to  implement  new  contract  storage 
services  hi  accordance  with  a  proposed 
new  Rate  Schedule  SGS-2  and  any 
future  execated  service  agreements 
thereunder.  Applicant  also  requests  pre- 
granted  abaifdonment  approval  to 
terminate  service  onder  SGS-2  service 
agreements  upon  expiration  of  such 
service  agreements.  Rate  Schedule  SGS- 
2  is  proposed  to  be  applicable  to 
Applicant's  ownership  share  (rf  the 
Jacison  Prairie  storage  field  which  is 
not  presently  conrmitted  to  services 
under  Rate  Schedule  SGS-1. 

It  is  said  that  upon  issuance  and 
acceptance  of  the  requested  certificate 
authorizations,  service  under  Rate 
Schedule  SGS-2  would  be  available  to 
any  party  which  executed  a  service 
agreement  under  the  SGS-2  Rate 
Schedule  and  which  has  transportation 
agreements  in  place  under  Rate 
Schedules  TI-1  or  TF-1  covering  the 
delivery  of  the  customer's  gas  to  and 
from  the  Jackson  Prairie  storae  field. 

Further.  AppKcant  avers  that  the 
proposed  terms  and  conditions  of 
service  under  Rate  Schedule  SGS-2  will 
parallel  the  terms  and  conditions  of 
service  under  Applicant's  existing  Rate 
Schedule  SGS-1.  including  the 
modifications  thereto  which  are  pending 
Commission  approval  in  Docket  No. 
CP88-200-000. 

The  proposed  initial  rates  for  service 
under  Rate  Schedule  SGS-2  are  as 
follows: 


Demand  charge 


Capacity  demand 
charge 

Withdrawal 
charge 


102.80  cents  per  MMBtu 

of  daily  storage 

demand  per  month. 
2.66  tents  per  MMBtu  of 

storage  capcity  per 

month. 
3.08  cents  per  MMBtu  of 

gas  withdrawn. 


Applicant  further  requests  that  the 
Commission  approve  specific 
procedures  it  should  follow  in  offering 
the  new  SGS-2  service  on  a  non- 
discriminatory, first-come  first-served 
bans.  Appbcant  proposes  to  establish  a 
queue  for  SGS-2  service  requests 
comiaencing  the  date  this  certificate  is 
filed  with  the  Comnrission.  Ail  requests 


received  within  10  days  of  the 
Commission  order  date  approving  this 
application  would  be  treated  as  if 
received  on  the  application  filing  date. 
Since  available  capacity  likely  will  be 
inadequate  to  satisfy  all  requests  having 
the  same  request  date,  an  allocation 
procedure  will  be  needed.  It  is  stated 
that  section  5.2(b)  of  the  Storage 
Agreement  (See  Sheet  No.  1232  of 
Applicant's  Tariff  Volume  No.  2) 
obligates  Applicant  to  make  the  subject 
capacity  available  only  to  its  existing 
distribution  customers,  while  the 
Commission's  May  31, 1988  order  in 
Docket  No.  CP86-578-000  requires  that 
the  subject  capacity  be  made  available 
on  an  open-access  basis.  When  multiple 
requests  have  the  same  date,  Applicant 
asks  the  Commission  to  clarify  whether 
it  should  allocate  available  capacity 
among  its  requesting  distribution 
customers  prior  to  considering  other 
requests  or  whether  it  should  allocate 
the  available  capacity  amongst  all 
requesters  without  distinction.  It  is 
explained  that  in  either  case,  allocations 
of  available  capacity  would  be  pro  rata, 
based  upon  the  requested  storage 
demands  of  the  appropriate  group  of 
requesters  and  storage  capacity  would 
be  allocated  proportionate  to  storage 
demand.  Any  subsequent 
relinquishment  of  capcity  by  the  SGS-2 
customers  would  be  offered  similarly  to 
those  requesters  in  the  queue  with 
remaining  unsatisfied  requests,  it  is 
stated. 

Comment  date:  September  8, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraph 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 


the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  ^he  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Casbell, 
Acting  Secretary. 
[FR  Doc.  88-19275  Filed  8-24-68;  8:45  am] 

BILLING  CODE  6717-01-M 

[Project  No.  10255-0011 

Alternative  Energy  Management,  Inc^ 
Surrender  of  Preliminary  Permit 

August  22, 1988. 

Take  notice  that  Alternative  Energy 
Management,  Inc.,  Permittee  for  the 
proposed  Perry  Hydro  Project  No.  10255, 
has  requested  that  its  preliminary  permit 
be  terminated.  The  permit  was  issued  on 
June  5, 1987,  and  would  have  expired 
May  31, 1990.  The  project  would  have 
been  located  on  the  Delaware  River 
near  Topeka,  Jefferson  County,  Kansas. 
The  Permittee  cites  that  the  proposed 
project  is  not  economically  feasible  as 
the  basis  for  the  surrender  request. 

The  Permittee  filed  the  request  on 
August  2, 1988,  and  the  preliminary 
permit  for  Project  No.  10255  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  next  business  day. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-19276  Filed  8-24-«8:  8:45  am] 

BILLING  CODE  6717-01-M 


(Docket  No.  RP88-201-0011 

East  Tennessee  Natural  Gas  Company; 
Tariff  Filing 

August  19.  1988. 

Take  notice  that  on  August  12, 1988, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  hereby  files  ten  copies 
of  the  following  revised  tariff  sheets  to 
Original  Volume  No.  1  of  its  YF-RC  Gas 
Tariff  to  be  effective  July  1. 1988. 

Twelfth  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  143 
First  Revised  Sheet  No.  144 

East  Tennessee  states  that  the 
purpose  of  these  revisions  is  to  comply 
with  the  )uiy  28, 1988,  Commission 
Order  in  this  docket.  East  Tennessee  is 
filing  Revised  Sheet  No.  143  to  include 
language  allowing  Buyer  to  elect 
payment  of  the  flow-through  surcharge 
of  a  single  payment  or  a  six-month  or 
thirty-six  month  amortization  period. 
Revised  Sheet  No.  144  provides  for 
direct  billing  of  former  customers  only  if 
they  were  receiving,  or  had  certificate 
authorization  to  receive,  service  on  July 
1. 1988. 

East  Tennessee  states  these  tariff 
sheets  have  been  revised  to  establish 
Surcharge  Subaccounts  for  the  purpose 
of  computing  carrying  charges  and 
accommodating  separate  amortization 
schedules  for  each  Tennessee  surcharge. 
Also,  the  collection  of  accrued  interest 
has  been  changed  to  the  January  and 
July  invoices  of  each  calendar  year 
rather  than  transferring  the  accrued 
interest  to  a  subsequent  surcharge. 

East  Tennessee  states  that  in  response 
to  the  Commission's  inquiry  in  the  July 
28  Order  regarding  the  sales  to  Orange  & 
Rockland,  East  Tennessee  notes  that  the 
Commission  Order  in  Docket  No.  CP81- 
219  authorizing  these  sales  expressly 
conditioned  (in  ordering  paragraph 
(B)(1))  East  Tennessee's  certificate  to 
"fully  interruptible"  sales  that  were 
"subordinate  to  the  requirements  of  East 
Tennessee's  existing  customers"  16 
FERC  H  61.127,  at  61.307  (1981). 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions.  Any  persons  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
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motions  or  protests  should  be  filed  on  or 
before  August  29. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
previously  filed  a  motion  to  intervene  in 
this  proceeding  is  not  required  to  file  a 
further  motion.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashetl. 
Acting  Secretary. 
|FR  Doc.  88-19277  Filed  8-24-88:  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP87-22-008  et  al.] 

High  Island  Offstiore  System  et  al.; 
Filing  of  Pipeline  Refund  Reports  and 
Refund  Plans 

August  22, 1988. 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports.  The  date  of  filing  and 
docket  number  are  also  shown  on  the 
Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports.  All  such 
comments  should  be  filed  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  on  or  before 
September  6, 1988.  Copies  of  the 
respective  filings  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

Appendix 


Filing 
date 

Company 

Docket  No. 

7/5/88 

Highland  Island 
Offshore  System. 

RP87-22-O08 

7/22/88... 

Northwest  Pipeline 
Corporation. 

RP79-57-009 

7/29/88 ... 

El  Paso  Natural  Gas 
Company. 

RP85-58-020 

7/29/88... 

Trunkline  Gas 
Company. 

RP85-77-009 

8/1/88 

Great  Lakes  Gas 
Transmission  Co. 

RP86-35-012 

8/15/88... 

Columbia  Gas 

TA81 -1-21 -030 

Transmission  Corp 

(FR  Doc.  88-19278  Filed  8-24-88;  8:45  am] 
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[Docket  Nos.  CP86-578-017,  RP85-13-022. 
023,  RP8-47-01 1, 012.  and  TQ88-2-37-002] 

Northwest  Pipeline  Corp.;  Change  in 
FERC  Gas  Tariff 

August  19, 1988. 

Take  notice  that  on  August  12, 1988. 
Northwest  Pipeline  Corporation 
("Northwest"),  in  compliance  with  the 
orders  issued  by  the  Federal  Energy 
Regulatory  Commission  ("Commission") 
on  July  28, 1988  in  the  above  docket 
numbers,  submitted  the  following  tariff 
sheets  to  be  a  part  of  its  FERC  Gas 
Tariff.  On  August  16. 1988,  Northwest 
filed  Corrected  Substitute  Forty-First 
Revised  Sheet  No.  10  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1, 
which  has  a  mathematical  error 
contained  in  its  August  12. 1988  filing. 

First  Revised  Volume  No.  1 

Substitute  Sixth  Amended  Thirty-ninth 

Revised  Sheet  No.  10 
Substitute  Forty-First  Revised  Sheet  No.  10 
Third  Revised  Sheet  No.  16 
Substitute  Second  Revised  Sheet  No.  16-A 
Third  Revised  Sheet  No.  21 
First  Revised  Sheeet  No.  21-A 
Fourth  Revised  Sheet  No.  27 
Substitute  Third  Revised  Sheet  No.  28 
Third  Revised  Sheet  No.  33 
Second  Revised  Sheet  No.  36 
Second  Revised  Sheet  No.  38 
Second  Revised  Sheet  No.  39 
Third  Revised  Sheet  No.  40 
Substitute  Third  Revised  Sheet  No.  301 

Original  Volume  No.  1-A 

Second  Amended  Thirteenth  Revised  Sheet 

No.  201 
First  Amended  Substitute  Fourteenth  Revised 

Sheet  No.  201 
First  Amended  Substitute  Fourth  Revised 

Sheet  No.  202 
Second  Revised  Sheet  No.  303 
Second  Revised  Sheet  No.  311 
Second  Revised  Sheet  No.  414-A 
Second  Revised  Sheet  No.  502 
Second  Revised  Sheet  No.  511 
Second  Revised  Sheet  No.  515 
Substitute  First  Revised  Sheet  No.  601 

Original  Volume  No.  2 

Fourteenth  Revised  Sheet  No.  2 
Sixth  Revised  Sheet  No.  2.1 

(For  convenience.  Northwest  is 
resubmitting  tariff  sheets  with  this  filing 
which  have  not  changed  since  being 
previously  submitted  in  its  July  18, 1988 
compliance  filing  in  Docket  No.  RP88- 
47-000.) 

Northwest  states  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  orders  of  July  28, 1988  in 
Dockets  Nos.  CP86-578-015  and  RP85- 
13-020,  and  in  Docket  Nos.  RP88-47-003 
and  005.  Northwest  has  also 
consolidated  issues  addressed  in 
various  inter-realted  pending 
proceedings  and  has  provided  the 


Commission  and  other  parties  an 
opportunity  to  deal  with  any  inter- 
related issues  at  the  same  time  in 
response  to  a  single  pleading. 

A  copy  of  this  filing  is  being  served  on 
all  parties  of  record.  Northwest's 
jurisdictional  customers  and  affected 
state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NW.,  Washigton. 
DC  20426,  in  accordance  with  §§385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  29. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-19279  Filed  8-24-88;  8:45  am) 

BILUNG  COOE  S717-01-M 


[Docket  Nos.  TA89-1-4O-000  and  RP88- 
168-003] 

Raton  Gas  Transmission  Co.;  Rling  of 
Annual  Purchased  Gas  Adjustment 

August  19, 1988. 

Take  notice  that  Raton  Gas 
Transmission  Company  (Raton)  on 
August  12. 1988,  tendered  for  filing 
proposed  changes  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1,  to 
implement  its  first  annual  purchased  gas 
adjustment  under  the  provisions  of 
Order  Nos.  483  and  483-A.  The  proposed 
tariff  sheets  are  to  be  effective  October 
1, 1988. 

Raton  states  that  the  revised  tariff 
sheets  reflect  a  demand  rate  decrease  of 
$1.48.  and  a  commodity  rate  decrease  of 
0.27^  for  the  P-1  Rate  Schedules.  The 
commodity  rate  change  reflects  a 
decrease  of  2.07^  in  Raton's  projected 
cost  of  gas  and  an  increase  of  1.79(  in 
Raton's  surcharge  rate  effective  October 
1, 1988.  These  decreases  are  based  upon 
a  comparison  with  the  rates  filed  by 
Raton  on  February  5, 1988  in  Docket  No. 
RP88-55,  which  rates  were  accepted  by 
Commission  Order  of  March  24, 1988. 

Copies  of  the  filing  have  been  served 
upon  Raton's  jurisdictional  customers 
and  other  interested  persons,  including 
public  bodies. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NR,  Washington, 
DC  20426,  in  accordance  with  section 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214). 
All  such  motions  or  protests  in  Docket 
No.  TA89-1-40-000  should  be  filed  on  or 
before  September  12, 1988,  and  all  such 
motions  or  protests  in  Docket  No.  RP88- 
168-003  should  be  filed  on  or  before 
August  29, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CoaheU, 
Acting  Secretary. 
[FR  Doc.  88-19280  Filed  8-24-68;  8:45  am] 

BKLMO  OOOE  (717-01-M 


Sea  Robin  PipeDne  Co^  Tariff  HIing  of 
Revised  Tariff  Sheets 

(Dock*!  Nos.  TQ88-1-6-001, 002  and  RPeS- 
138-001,002] 

August  19, 1988. 

Take  notice  that  on  August  8, 1988, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  certain  tariff 
sheets  and  on  August  15, 1988,  tendered 
for  filing  an  amendment  to  its  August  8, 
1988  filing  to  include  additional  tariff 
sheets  inadvertently  not  included  in  the 
August  8, 1988  filing.  The  tariff  sheets 
thus  filed  on  August  15, 1988  are  as 
follows: 

Original  Volume  No.  1 

Substitute  Fiftieth  Revised  Sheet  No.  4 
Substitute  Fifth  Revised  Sheet  No.  6 
Substitute  Sixth  Revised  Sheet  No.  7 
Substitute  Third  Revised  Sheet  No.  7-A 
Substitute  Fourth  Revised  Sheet  No.  7-C 
Substitute  Original  Sheet  No.  7-Cl 
Substitute  Second  Revised  Sheet  No.  15 
Substitute  Second  Revised  Sheet  No.  16 
Substitute  Third  Revised  Sheet  No.  17 
Substitute  Fourth  Revised  Sheet  No.  19 
Substitute  Original  Sheet  No.  19-A 

Original  Volume  No.  2 

Substitute  Thirty-third  Revised  Sheet  No. 

127-D 
Substitute  Thirty-third  Revised  Sheet  No. 

135-C 

Sea  Robin  states  the  proposed 
effective  date  for  the  preceding  tariff 
sheets  is  June  1, 1988.  These  tariff  sheets 
are  being  filed  to  incorporate  the 
appropriate  language  in  section  1  of 
Rate  Schedules  X-1  and  X-2  and  section 
4  of  Rate  Schedules  X-7  and  X-8  to 


satisfy  the  requirements  specified  in  the 
Commission's  Letter  Order  of  July  8, 
1988.  These  revisions  bring  Sea  Robin's 
PGA  clause  into  compliance  with  the 
Commission's  regulations  as 
promulgated  under  Order  Nos.  483  and 
483-A.  Sea  Robin  proposes  no  changes 
to  its  Current  Effective  Rates  at  this 
time. 

Sea  Robin  also  tendered  for  filing  to 
be  effective  July  1, 1988  the  following 
tariff  sheets: 

Original  Volume  No.  1 

Substitute  Fifty-first  Revised  Sheet  No.  4 

Original  Volume  No.  2 

Substitute  Thirty-fourth  Revised  Sheet  No. 

127-4) 
Substitute  Thirty-fourth  Revised  Sheet  No. 

135-C 

Sea  Robin  states  that  these  revised 
tariff  sheets  will  be  mailed  to  its 
fiuisdictional  customers  and  to 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE„  Washington, 
DC  20426,  in  such  accordance  with 
§S  385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
motions  of  protest  should  be  filed  on  or 
before  Aug.  29, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-19281  Filed  8-24-88;  8:45  am] 

BILUNG  COOE  (717-01-11 

[Project  No.  459-022] 

Union  Electric  Co.;  Public  Meetings 

August  22. 1988. 

On  December  18, 1986,  Union  Electric 
Company,  Ucensee  of  the  Osage  Project 
No.  459,  located  on  the  Osage  River  in 
Benton,  Camden,  Miller  and  Morgan 
Counties,  Missouri,  filed  an  application 
to  amend  its  license  to  revise  the 
prescribed  flood  control  regulation  of 
the  project  reservoir,  Lake  of  the 
Ozarks,  to  reflect  changes  in  the 
hydrological  conditions  in  the  Osage 
Basin  due  to  the  construction  and 
operation  of  the  U.S.  Army  Corps  of 
Engineers'  Harry  S.  Truman  Project, 
located  upstream  of  the  Osage  Project. 

The  Commission  staff  has  determined 
that  it  should  meet  with  interested 


federal,  state,  and  local  agencies  and  the 
general  public  so  that  the  staff  may 
receive  and  evaluate  their  veiws, 
technical  and  otherwise,  regarding  the 
proposed  amendment. 

Accordingly,  a  meeting  will  be  held 
with  interested  agencies  to  consider 
their  opinions  concerning  technical 
issues  related  to  the  proposed 
amendment  on  Wednesday,  September 
14, 1988.  at  2:00  p.m.  at  the  Howard 
Johnson  Motel,  1200  South  IGrkwood 
Road,  Kirkwood,  Missouri  63122. 

Futhermore,  a  public  meeting  will  be 
held  on  "ihursday,  September  15, 1988, 
from  8:00  p.m.  to  10:30  p.m.,  at 
Conference  Room  No.  492,  Truman  Stale 
Office  Building,  301  West  High  Street. 
Jefferson  City,  Missouri  65101,  at  which 
interested  agencies,  officials,  and  the 
general  public  may  express  their  views 
regarding  the  proposed  amendment. 

At  each  of  these  meetings  statements 
may  be  given  orally  or  in  writing.  The 
meetings  will  be  recorded  by  a 
stenographer,  and  all  statements  (oral 
and  written)  will  become  part  of  the 
public  record  in  this  proceeding.  In 
addition,  written  comments  may  be 
submitted  until  October  15, 1988.  Any 
such  comments  should  be  addressed  to 
Lois  D.  Cashell,  Acting  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  and  should 
clearly  show  the  project  name  and 
number  [i.e.,  Osage  Project  No.  459-022) 
on  the  first  page. 

Inquiries  with  regard  to  these 
meetings  should  be  addressed  to  Ronald 
Kowalewski,  Office  of  Hydropower 
Licensing,  at  (202)  376-1942. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc,  88-19282  Filed  8-24-68:  8:45  am] 

eiUJMG  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Weelt  of  July  4  Through  July  8, 1988 

During  the  week  of  July  4  through  July 
8, 1988  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

American  Air  Filter.  7/5/88.  KFA-0192 
American  Air  Filter  filed  an  Appeal 
from  a  Freedom  of  Information  Act 
(FOIA)  determination  issued  to  it  by  the 
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Albuquerque  Operations  Office 
(Authorizing  Official)  of  the  DOE.  The 
Authorizing  Official  withheld  certain 
bidding  price  information  of 
unsuccessful  bidders  for  DOE  contracts 
based  upon  his  finding  that  the  release 
of  the  information  could  cause 
competitive  injury  to  the  Hrms. 
American  Air  Filter  contended  that  the 
information  was  not  proprietary  or 
confidential  and  that  its  release  would 
not  place  anyone  at  a  competitive 
disadvantage.  In  considering  the 
Appeal,  the  DOE  found  that  the 
information  was  properly  withheld 
pursuant  to  Exemption  4  since  release  of 
the  data  could  give  American 
information  which  would  allow  the  firm 
to  consistently  undercut  the  future  bids 
of  its  competitors.  Therefore,  the  Appeal 
was  denied. 

Motion  for  Discovery 

Texas  American  Oil  Corp..  7/7/88. 
KRD-0360.  KRH-0360 

Texas  American  Oil  Corporation 
(Texas  American)  filed  a  Motion  for 
Discovery  and  a  Motion  for  Evidentiary 
Hearing  in  connection  with  its 
Statement  of  Objections  to  a  Proposed 
Remedial  Order  (PRO)  that  was  issued 
to  the  firm  by  the  Economic  Regulatory 
Administration  (ERA)  on  September  30, 
1986.  In  the  PRO.  the  ERA  alleges  that  in 
its  Refiners'  Monthly  Reports  during  the 
period  October  1976  through  February 
1977.  Texas  American's  wholly-owned 
subsidiary,  Texas  American 
Petrochemicals,  Inc.  (TAPI),  misreported 
certain  crude  oil  subject  to  "processing 
agreements"  and  thereby  received 
excessive  small  refiner  bias  (SRB) 
benefits  under  DOE's  Entitlements 
Program,  in  violation  of  10  CFR 
211.67(e)(2).  In  the  alternative,  the  ERA 
alleges  that  TAPI's  transactions 
involving  that  crude  oil  resulted  in  the 
circumvention  or  contravention  of  the 
Entitlements  Program,  in  violation  of  10 
CFR  205.202.  In  its  Motions.  Texas 
American  requested  responses  to  92 
interrogatories  and  production  of 
documents  and  also  that  an  evidentiary 
hearing  be  convened,  principally  with 
respect  to  its  contention  that  the  ERA 
misapplied  the  standards  of 
§  211.67(e)(2)  since  TAPI  did  not  directly 
purchase  the  crude  oil  concerned  from 
the  processing  refiner  and  did  not 
directly  or  indirectly  sell  the  refined 
products  to  the  processing  refiner.  In 
considering  the  Motion  for  Discovery, 
the  DOE  determined  that  much  of  the 
discovery  was  unnecessary  since  the 
PRO  and  the  ERA's  pleadings  contained 
the  information  requested,  and  that  the 
discovery  was  otherwise  irrelevant  or 
involved  matters  of  legal  interpretation. 


In  considering  the  Motion  for 
Evidentiary  Hearing,  the  DOE 
determined  that  Texas  American  had 
failed  to  specify  a  disputed  factual  issue 
material  to  the  violation  alleged  in  the 
PRO.  Accordingly.  Texas  American's 
Motion  for  Discovery  and  Motion  for 
Evidentiary  Hearing  were  denied. 

Implementation  of  Special  Refiud 
Procedures 

Evett  Oil  Co.,  7/6/88.  KEF-0020 

The  DOE  issued  a  Decision  and  Order 
implementing  a  plan  for  the  distribution 
of  $60,000  (plus  accrued  interest) 
received  pursuant  to  a  consent  order 
entered  into  by  Evett  Oil  Company  and 
the  DOE  on  July  1. 1985.  The  DOE 
determined  that  the  consent  order  funds 
should  be  distributed  to  customers  that 
purchased  covered  products  from  Evett 
during  the  period  March  1. 1979  through 
March  31, 1980.  The  specific  information 
to  be  included  in  Applications  for 
Refund  is  set  forth  in  the  Decision. 

Worid  Oil  Company.  7/7/88.  KEF-OOOS 

The  DOE  issued  a  Decision  and  Order 
implementing  a  plan  for  the  distribution 
of  $1,057,703  (plus  accrued  interest) 
received  pursuant  to  a  consent  order 
entered  into  by  World  Oil  Company  and 
the  DOE  on  January  19. 1984.  The  DOE 
determined  that  the  consent  order  funds 
would  be  divided  into  two  pools,  one 
relating  to  World's  crude  oil  sales  and 
the  other  relating  to  the  sales  of  refined 
products.  Purchasers  of  World  refined 
products  during  the  period  August  20. 
1973  through  January  27. 1981  may  file 
claims  for  refunds  from  the  refined 
products  pool.  Under  the  procedures 
adopted,  the  crude  oil  pool  will  be  made 
available  for  distribution  pursuant  to  the 
DOE's  Statement  of  Restitutionary 
Policy  for  crude  oil  claims.  The  specific 
information  to  be  included  in 
Applications  for  Refund  is  set  forth  in 
the  Decision. 

Refund  Applications 

Bak  Ltd/Portland  Heating  Oil  Co.,  Inc., 
7/8/88.  RF303~4 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Portland  Heating  Oil  Company, 
Inc.,  a  No.  2  heating  oil  retailer.  Portland 
sought  a  portion  of  the  settlement  fund 
obtained  by  the  DOE  through  a  consent 
order  entered  into  with  BAK  LTD.  The 
DOE  determined  that  Portland  met  the 
criteria  for  a  refund  of  $1,377.  Since  this 
amount  is  below  the  $5,000  small  claims 
threshold,  Portland  was  not  required  to 
support  its  refund  claim  with  injury 
documentation.  Portland  was  awarded  a 
refund  of  $1,377  plus  $1,365  in  accrued 
interest. 


Beacon  Oil  Company/Golden  State  Oil 
Co.,  7/7/88.  RF238-29 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  on  behalf  of  Golden  State  Oil 
Company  (Golden  State)  in  the  Beacon 
Oil  Company  (Beacon)  special  refund 
proceeding.  During  1980.  Golden  State 
received  $44,722  of  the  $59,810  in  motor 
gasoline  credit  refunds  that  it  was 
scheduled  to  receive  from  Beacon. 
Although  Golden  State  was  eligible  to 
apply  for  the  $15,088  that  remained 
unpaid  when  motor  gasoline  was 
deregulated  on  January  28, 1981,  the  firm 
did  not  attempt  to  demonstrate  that  it 
was  injured  by  Beacon's  alleged 
overcharges.  Instead,  Golden  State 
attempted  to  receive  a  refund  under  the 
small  claims  presumption  of  injury. 
Because  DOE  determined  that  Golden 
State  did  not  pass  through  to  its 
customers  the  $44,722  of  previously 
received  credit,  the  firm  was  not  eligible 
for  a  small  claims  refund.  Accordingly, 
its  Application  for  Refund  was  denied. 

Dallas  County  Board  of  Education 
Amherst  School  District,  7/8/88, 
RF272-3479.  RF272-3555. 

The  DOE  issued  a  Decision  and  Order 
granting  two  Applications  for  Refund 
from  crude  oil  overcharge  funds  based 
on  the  Applicants'  purchases  of  refined 
petroleum  products  from  August  19, 
1973.  through  January  27, 1981.  Dallas 
County  Board  of  Education  estimated  its 
1973-1974  purchases  from  its  actual 
1974-1975  volume.  Amherst  School 
District  estimated  its  claim  based  on  its 
recent  fuel  consumption  levels.  The  DOE 
determined  that  each  applicant  should 
be  presumed  injured  because  it  was  an 
end-user  of  the  gallons  claimed.  The 
sum  of  the  refunds  granted  in  this 
Decision  is  $528. 

Getty  Oil  Co./Farmers  and  Merchants, 
Cooperative  Oil  Co..  7/8/88.  RF265- 
2650.  RF265-2651.  RF265-2652. 
RF265-2653 

Farmers  and  Merchants  Cooiierative 
Oil  Co.  (Farmers)  filed  an  Application 
for  Refund  in  which  the  firm  sought  a 
portion  of  the  fund  obtained  by  the  DOE 
through  a  consent  order  entered  into 
with  Getty  Oil  Company.  The  DOE 
found  that  Farmers  purchased  Getty 
motor  gasoline,  middle  distillate, 
propane  and  other  petroleum  products 
during  the  consent  order  period,  and 
that  the  applicant,  an  agricultural 
cooperative,  was  injured.  Under  the 
procedure  outlined  in  Getty  Oil  Corp.,  15 
DOE  f  85.064  (1986)  Farmers  was  found 
entitled  to  receive  a  refund  of  $42,346. 
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Good  Hope  Refineries /Chevron  U.S.  A. 

Inc..  Gulf  on  Corp..  7/6/88.  RF189- 

18.  RF189-23 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  by  Chevron  U.S.A.  Inc.  and  Gulf 
Oil  Corporation  in  the  Good  Hope 
Refineries  refund  proceeding.  Both 
applicants  were  spot  purchasers  of 
Good  Hope  petroleum  products.  After 
examining  the  evidence  and  supporting 
documentation,  the  DOE  concluded  that 
the  applicants  had  failed  to  rebut  the 
presumption  that  spot  purchasers  were 
not  injured  by  Good  Hope's  alleged 
violations.  Accordingly,  both 
applications  were  denied. 
King  &  King  Enterprises,  Inc. /Petroleum 

Trading  »  Transport  Co..  7/7/88, 

RF256-^ 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Petroleum  Trading  &  Transport 
Co.  (PT&T)  in'the  King  &  King 
Enterprises,  Inc.  (K&K)  special  refund 
proceeding.  Purchase  records  submitted 
by  PT&T  indicated  that  the  firm  was  a 
spot  purchaser  of  K&K  motor  gasoline, 
and  hence,  PT&T  was  presumed  not  to 
have  been  injured.  PT&T,  however, 
attempted  to  rebut  the  spot  purchaser 
presumption  of  non-injury.  For  the  two 
months  in  which  it  purchased  from  KK, 
PT&T  demonstrated  that  its  base  period 
supply  obligations  had  limited  its 
discretion,  but  the  firm  demonstrated 
that  it  had  suffered  a  loss  on  its  K&K 
purchases  in  only  one  of  the  months. 
Consequently,  the  DOE  limited  PT&Ts 
refund  to  the  K&K  products  that  it  resold 
at  a  loss.  The  total  refund  granted  to 
PT&T  was  $7,804,  representing  $4,664  in 
principal  and  $3,140  in  accured  interest. 

Mat  Dur  Inc..  7/6/88.  RF272-12651 

The  DOE  issued  a  Decision  and  Order 
denying  an  application  for  crude  oil 
overcharge  refunds  filed  by  Mat  Dur 
Inc.,  a  retailer  of  refined  petroleum 
products  during  the  period  August  19, 
1973  through  January  27, 1981.  Because 
Mat  Dur  did  not  demonstrate  that  it  was 
injured  due  to  the  crude  oil  overcharges, 
it  was  ineligible  for  a  crude  oil  refund. 

Milton  Jackson.  EtAL,  7/7/88.  RF272- 
1513.  EtAl. 
The  DOE  issued  a  Decision  and  Order 
granting  17  Applications  for  Refund  from 
crude  oil  overcharge  funds  based  on  the 
Appliants'  purchases  of  refined 
petroleum  products  from  August  19, 
1973,  through  January  27, 1981.  Those 
applicants  that  estimated  their  annual 
petroleum  purchases  multiplied  the 
number  of  acres  they  farmed  by  23.8,  the 
average  annual  petroleum  product 
consumption  rate  among  the  nation's 
farmers,  as  estimated  by  the  U.S. 


Department  of  Agriculture.  In  two  cases, 
the  DOE  used  a  factor  of  0.13996  gal./lb. 
to  convert  pounds  of  grease  to  gallons. 
The  DOE  determined  that  all  of  the 
Appliants  should  be  presumed  injured 
because  each  was  an  end-user  of  the 
gallons  it  claimed.  The  refunds  granted 
in  this  Decision  total  $820. 

Mobil  Oil  Corporation /Benson 's  Mobil 
Svc,  Holland  Fuel  Inc..  Hollis  Bros. 
Mobil  Service.  Lou  and  Ben 's  Mobil 
Service.  7/7/88,  RF  225-6589, 
RF225-6590,  RF225-6594,  RF  225- 
6606 
Benson's  Mobil  Service,  Holland  Fuel 
Inc.,  Hollis  Brothers  Mobil  Service  and 
Lou  and  Ben's  Mobil  Service,  all 
retailers  of  Mobil  refined  petroleum 
products,  filed  Applications  for  Refund 
from  the  Mobil  Oil  Corporation  escrow 
account.  Each  applicant  elected  to  apply 
for  a  refund  based  upon  the 
presumptions  set  forth  in  Mobil  Oil 
Corp.,  13  DOE  H  85.339  (1985).  The  DOE 
granted  refunds  totalling  $493  ($395 
principal  plus  $98  in  interest). 

Mobil  Oil  Corp./Dee  Lester's  Mobil 
Svc.  Palatine  Auto  Clinic,  Lester's 
Mobil  Service,  Bill's  Mobil  Service, 
7/6/88.  RF225-6591,  RF225-6595. 
RF225-6596.  RF225-6600 
Dee  Lester's  Mobile  Service,  Palatine 
Auto  Clinic,  Lester's  Mobil  Service,  and 
Bill's  Mobil  Service  filed  applications  for 
refund  for  the  Mobil  Oil  Corporation 
escrow  account.  OHA  wrote  each  of  the 
firms  requesting  confirmation  that  Mr. 
Nic  Schnettler  was  its  authorized 
representative  in  this  proceeding. 
Palatine  Auto  Clinic  informed  OHA  that 
Mr.  Schnettler  was  not  authorized  to 
submit  a  claim  on  behalf  of  the  firm.  The 
letters  to  the  other  three  firms  were 
returned  as  undeliverable  and  Mr. 
Schnettler  was  unable  to  prove  that  he 
was  authorized  to  represent  them  in  the 
Mobil  refund  proceeding.  Therefore,  the 
four  Applications  for  Refund  were 
dismissed. 

Mobil  Oil  Corp./Nicot  Oil  Co.,  Inc.,  7/8/ 
88,  RF225-6577 
Nicot  Oil  Co.,  Inc.,  a  reseller  of  Mobil 
refined  petroleum  products,  filed  an 
Application  for  Refund  from  the  Mobil 
Oil  Corporation  escrow  account.  The 
applicant  elected  to  apply  for  a  refund 
based  upon  the  presumptions  set  forth  in 
Mobil  Oil  Corp.,  13  DOE  f  85,339  (1985). 
The  DOE  granted  a  refund  of  $4,214 
(representing  $3,375  in  principal  plus 
$839  in  interest). 

Mohenis  Services,  Inc..  7/8/88.  RF272- 
3538 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  from 
crude  oil  overcharge  funds  based  on  the 


Applicant's  purchases  of  refined 
petroleum  products  from  August  19, 
1973,  through  January  27, 1981.  To 
calculate  its  gasoline  purchase  volume, 
the  Applicant  divided  its  estimated 
vehicle  mileage  figures  by  appropriate 
miles  per  gallon  figures.  The  DOE 
determined  that  the  Applicant  should  be 
presumed  injured  because  it  was  an 
end-user  of  the  gallons  claimed.  The 
refund  granted  in  this  Decision  is  $879. 

National  Helium  Corp.,  Belridge  Oil  Co., 
Palo  Pinto  Oil  Co./Massacbusetts. 
7/8/88,  RQ2-444.  RQ8-445,  RQ5- 
446 

The  DOE  issued  a  Decision  and  Order 
approving  the  consolidated  second-state 
refund  application  submitted  by  the 
Commonwealth  of  Massachusetts  in  the 
National  Helium  Corp.,  Belridge  Oil  Co., 
and  Palo  Pinto  Oil  Co.  refund 
proceedings.  Massachusetts  will  use  a 
total  of  $254,865  ($121,638  in  principal 
plus  $133,227  in  interest)  to  develop  a 
computerized  traffic  flow  project  that 
would  incorporate  highway  mapping,  an 
incident  data  base,  and  incident 
response  plans.  In  evaluating  the 
proposed  project,  the  DOE  determined 
that  it  would  reduce  motorists'  fuel  use 
and  would  improve  the  quality  of 
transportation  in  the  Commonwealth. 

Pyrofax  Gas  Corp./Wilson  A.  Rice  & 
Son,  Wise  Oil »  Fuel,  7/8/77 
RR277-1,  RR277-2 

The  DOE  issued  a  Decision  and  Order 
concemiivg  Motions  for  Reconsideration 
filed  by  Wilson  A.  Rice  &  Son  and  Wise 
Oil  &  Fuel  in  the  Pyrofax  Gas 
Corporation  special  refund  proceeding. 
In  reviewing  the  motions,  the  DOE  found 
that  the  firms'  initial  Applications  for 
Refund  merit  reconsideration.  Based  on 
the  information  provided  in  the  motions, 
the  DOE  determined  that  Rice  should 
receive  a  refund  of  $4,578  in  principal 
under  the  small  claims  presumption  of 
injury  and  that  Wise  should  receive  a 
refund  of  $46,543,  its  full  volumetric 
share  of  the  Pyrofax  consent  order  fund. 
Therefore,  the  DOE  granted  the  firms 
refunds  totalling  $87,487  in  principal  and 
interest. 

Sandoz  Pharmaceutical  Corp.,  7/8/88, 
RF272-3439 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  from 
crude  oil  overcharge  funds  based  on  the 
Applicant's  purchases  of  refined 
petroleum  products  from  August  19, 
1973.  through  January  27, 1981.  The 
Applicant  used  actual  contemporaneous 
records  to  calculate  its  claim  volume. 
The  DOE  determined  that  the  Applicant 
should  be  presumed  injured  because  it 
was  an  end-user  of  the  gallons  claimed. 
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The  refund  granted  in  this  Decision  is 
$1,193. 

Sauvage  Gas  Company /Flame  Gas 
Company,  7/6/88,  RF30a-l 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
fled  by  Flame  Gas  Company  in  the 
Sauvage  Gas  Company  special  refund 
proceeding.  The  DOE  determined  that 
Flame  Gas  did  not  purchase  any 
covered  petroleum  products  from 
Sauvage  during  the  consent  order 
period.  Accordingly,  its  refund 
applications  was  denied. 

Crude  Oil  End-Users 

The  Office  of  Hearings  and  Appeals 
granted  crude  oil  overcharge  refunds  to 
end-user  applicants  in  the  following 
Decisions  and  Orders: 


Nanw 

Case  No. 

Date 

No.  Of 
appli- 
cants 

Total 
refund 

BM 

RFeTa-IMOO ... 

7/8/88 

112 

$3,861 

Hara«r 

Ranch, 

etal. 

Clement 

RF272-19e01 ... 

7/8/88 

130 

3.205 

»- 

pionki 

etal. 

Gerald 

F. 
Hoch- 

RF272-18600... 

7/7/88 

144 

3.402 

stein 

etal. 

Gilbert 

RF272-19600 ... 

7/8/88 

164 

3.552 

Blan- 

kenship 

etiri. 

Kurt 

RF272-20400 ... 

7/6/88 

159 

3,786 

Huete- 

kamp 

etal. 

MMon, 

RF272-19200... 

7/7/88 

163 

3,715 

McLmt 

, 

etal. 

Partu 

RF272-20800 ... 

7/8/88 

142 

3,859 

Fanns, 

Inc.  et 

al. 

Ralph 

RF272-7611 

7/7/88 

142 

7.502 

Botvtz 

etal. 

Dismissals 

The  following  submissions  were  dismissed: 


Name 

Case  No. 

A.  Duda  and  Sons,  Irw 

RF272-41555 

Adrniial  Cnwes  Inc. 

RF272-23225 

AlvinKieftar _ 

Anctwr  Glass  Container  Corp 

Beaver  Creek  Board  of  Educa- 

tksn 

RF272-55535 
RF277-91 

RF272  22944 

Bernard  M.  SUope 

RF272-39437 

BilOKi  Public  Scbooto 

RF272-48398 

Blancfie  W.  Pallister 

RF272-41890 

Borough  of  Emersoa 

RF272-37381 

Bronson  Methodist  Hospital 

HF272-43775 

Brown  Stove  Works,  lnc_ 

RF272-11278 

C&BEquipmont 

RF272-37560 

Name 


Case  No. 


Carolina  StaMe  Co 

Oty  of  Emporia 

Oty  of  Heiington 

aty  of  Pratt _ 

City  of  Quincy 

City  of  Severy 

Oty  of  Wyoming „ _. 

Comarx:he  County 

Coutouthroa  Ltd. 

Country  Club  ln«  Motel 

Crumly  Farms 

Dennis  J.  McComiSe 

Dewitt  Publie  Schoola _ 

Dole  Packaged  Foods  Company . 

DonaM  Reinesch 

Dunn  County 

Edwin  F.  Welch „ 

Eureka  Equity  Exchange 


F.I.T.  Aviation.  Inc 

Florida  Airmotiv*  Inc. 

Griffin  Wood  Co.  Inc. 

Harry  Kiimra _ 

Herbert's  Exxon _ 

Holly  Ridge  Planting  Co 

J&C  Drilkng  Co 

Johnson  Goncreto  Co.,  Inc 

Kadoka  School  D«tnct  35-1 

Lawton  Transit  Mix  Inc 

Linn  County 

Logan  County  Highway  Dept 

Long  Island  College  HsptI 

Maple  View  Farms 

Masonile  Corporation 

Michael  Kenner 

Neels  Farma  Inc. 

Perry  Publk;  School 

Piedmont  Bkx*  Company 

Pratt  County  Road  Dept 

Randolph  N.  Rhodes 

Riley  County  Pubic  Works 

Robert  J.  Pierson 

Roger  Thompaon 

Rudolph  FekStanv 

Sfuinahan  Farms„ 

Simon  Brottters  Inc 

South  Dakota  Concrete  Products . 

Squirt  Pak 

Town  of  Taitxxo 

U.S.D.  341 

United  Veterans  Mutual  Housing .. 

University  Veterans  Mutual  Hous- 
ing  _ 

University  of  Hawaii  Auxiliary 
Services 

Varsity  ServKa 

Vintage  Enterprises,  IfK 

WeMs  CoifMMnty  Hospital 

230  Owners  Corporaton 


RF272-41581 
RF272-49900 
RF272-42142 
RF272-42151 
RF272-48002 
RF272-42117 
RF272-49159 
RF272-42134 
RF272-23223 
RF272-23531 
RF272-43684 
RF272-42040 
RF272-43953 
RF272-37066 
RF272-41815 
RF272-17962 
RF272-49897 
RF272-45558 
RF272-47865 
RF272-48394 
RF272-48396 
RF272-45556 
RF272--»3717 
RF272-52547 
RF272-14845 
RF272-43172 
RF272-41582 
RF272-47885 
RF272-49402 
RF272-42129 
RF272- 16457 
RF272-41903 
RF272-44763 
flF272-25593 
HF272-44708 
RF272-36259 
RF272-43635 
RF272-415e3 
RF272-42146 
RF272-44623 
RF272-42108 
RF272-40654 
RF272-52202 
HF272-54143 
RF272-43707 
RF272-42981 
RF272-43626 
RF272-41552 
RF272-42972 
RF272-16434 
RF272-5000788 

RF272-50788 

RF272-56216 
RF272-48397 
RF272-41037 
RF272-24834 
RF272-55653 


-L 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  August  19. 1988. 
George  B.  Breznay, 

Director  Office  of  Hearings  and  Appeals. 
[FR  Doc.  88-19357  Filed  8-24-68;  8:45  am] 
BttXIIMCOOI  •460-S1-M 


Issuance  of  Decisions  and  Orders; 
Week  of  July  11  Through  July  15, 1988 

During  the  week  of  July  11  through 
July  IS,  1988  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

William  R.  Bowling  11.  7/15/88,  KFA- 
0191 

William  R.  Bowling  II  (Appellant)  filed 
an  Appeal  bom  a  denial  by  the  Director 
of  the  DOE'S  Office  of  Executive 
Secretariat  of  a  request  for  information 
which  the  Appellant  has  submitted 
under  the  Freedom  of  Information  Act. 
The  Appellant  sought  access  to,  inter 
alia,  the  minutes  of  a  meeting  of  the 
Atomic  Energy  Commission  purportedly 
held  on  October  26, 1953.  In  considering 
the  Appeal,  the  OHA  found  that  an 
adequate  search  had  been  conducted  in 
response  to  the  Appellant's  request,  and 
that  no  documents  responsive  to  the 
Appellant's  request  exist.  Accordingly, 
the  Appeal  was  denied. 

Request  for  Excepdon 

Petroleum  Traders  Corp..  7/15/88.  KEE- 
0163 

Petroleum  Traders  Corporation  (PTC) 
filed  an  Application  for  Exception  from 
the  requirement  to  complete  and  file 
Form  E1A-782B,  entitled  "Resellers/ 
Retailers'  Monthly  Petroleum  Product 
Sales  Report."  In  considering  the 
request,  the  DOE  found  that  PTC's 
reporting  burden  was  not  significantly 
different  from  that  of  the  other  firms 
participating  in  the  EIA-782B  survey. 
Accordingly,  exception  relief  was 
denied. 

Request  For  ModiHcation  and /or 
Rescission 

States.  7/12/88.  KER-0015.  KER-iXtW, 
KER-0017 

The  DOE  considered  a  Motion  for 
Reconsideration  filed  by  33  States  and 
territories  (States).  The  States  objected 
to  several  aspects  of  three  Decision.s 
and  Orders  Implementing  refund 
procedures  for  disbursing  alleged  crude 
oil  overcharges  to  injured  persons.  The 
DOE  pointed  out  that  all  of  the  States' 
arguments  had  been  fully  considered  in 
a  prior  Decision  and  Order  and  that 
there  was  no  basis  for  adopting  any  of 
their  suggestions.  Accordingly,  the 
Motion  was  denied. 
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Implementation  of  Special  Refund 
Procedures 

Exxon  Corp..  7/14/88.  KEF-W87 

The  DOE  issued  a  Decision  and  Order 
implementing  procedures  for  the 
distribution  of  $28,348,738.50  (plus 
accrued  interest)  obtained  as  a  result  of 
a  DOE  consent  order  with  Exxon 
Corporation  on  October  8, 1986.  The 
DOE  determined  that  the  consent  order 
funds  should  be  distributed  to  customers 
that  purchased  refined  petroleum 
products  from  Exxon  during  the  period 
March  6, 1973  through  January  27, 1981. 
The  specific  information  required  in  an 
Application  for  Refund  is  set  forth  in  the 
Decision  and  Order. 

Refund  Applications 

AJpine  Butane  Co..  Inc.,  7/13/88.  RF272- 
7643 
The  DOE  issued  a  Decision  and  Order 
denying  an  application  for  a  crude  oil 
refund  filed  by  Alpine  Butane  Company. 
Inc.,  a  reseller  of  propane  and  butane. 
Alpine  was  ineligible  to  receive  a  refund 
because  it  failed  to  demonstrate  that  it 
was  injured  by  the  crude  oil 
overcharges. 

Aminoil  U.S.A.,  Inc.,  Knudsen  Oil  & 
FeedEtAL  7/11/88,  RFl39-60Et 
Al. 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  five  reseller/ retailers  in  the  Aminoil 
U.S.A..  Inc.  special  refund  proceeding. 
The  firms  submitted  cost  banks  in 
excess  of  their  refund  claims  and  market 
price  comparisons  in  support  of  their 
claims  for  refunds  exceeding  $5,000. 
After  examining  the  firm's  applications 
and  supporting  documentation,  the  DOE 
concluded  that  they  should  receive 
refunds  totaling  $220,623.  representing 
$142,830  in  principal  and  $77,793  in 
interest. 

City  ofGlendale,  Public  Service 

Department,  Gainesville  Regional 
Utilities.  7/13/86.  RF272-5188. 
RF272-6306 
The  DOE  issued  a  Decision  granting 
refunds  from  crude  oil  overcharge  funds 
10  Ihe  Public  Service  Department  of  the 
City  of  Glendale,  CaUfornia,  and 
Gainesville  Regional  Utilities  of 
Gainesville.  Florida.  Both  applicants 
operated  municipal  utilities  during  the 
crude  oil  settlement  period,  August  19. 
1973  through  |an'.ary  27  1981.  The  DOE 
dnlermined  that,  ts  regulated  public 
utilities,  both  Glendale  and  Gainesville 
were  eligible  to  receive  refunds 
provided  that  they  passed  them  through 
to  their  customers.  The  DOE  rejected 
obiections  raised  in  the  proceeding  that: 
|i)  As  gnvernmenlHl  Huihonlies, 
Glendale  nnd  G<4in»>sville  were  inelieible 


for  a  refund,  and  (ii]  the  end-user 
presumption  did  not  apply  since 
Glendale  and  Gainesville  passed 
through  all  overcharges  to  their 
customers.  Accordingly,  DOE  approved 
refimds  of  $39,230  to  Glendale  and 
$42,696  to  Gainesville,  based  upon  the 
amount  of  their  respective  purchases 
and  the  volumetric  refund  amount 
currently  available,  $0.0002  per  gallon. 

Getty  Oil  Co.  MaW  Propane  Co.,  Inc.  Et 
AL,  7/11/88,  RF265-2639,  EtAl. 
The  DOE  issued  a  Decision  and  Order 
concerning  six  Applications  for  Refund 
filed  by  resellers  or  retailers  of  products 
covered  by  a  Consent  Order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  Each  applicant  submitted 
information  indicating  the  volume  of 
Getty  propane  purchased  from  Getty 
during  the  consent  order  period.  In  three 
claims  of  this  proceeding,  the  appHcants 
were  eligible  for  a  refund  below  the 
small  claims  threshold  of  $5,000.  In  the 
other  three  claims,  the  applicants 
elected  to  limit  their  claims  to  $5,000. 
The  total  amount  of  the  refunds 
approved  in  the  Decision  and  Order  is 
$49,842.  representing  $24,418  in  principal 
and  $25,424  in  accrued  interest. 

Gulf  Oil  Co./H&M  GulfEt  A7..  7/14/88. 
RF300-5803  Et  Al. 

The  DOE  issued  a  Decision  and  Order 
concerning  15  Applications  for  Refund 
filed  in  the  Gulf  Oil  Company  special 
refund  proceeding.  Each  of  the 
Applicants  demonstrated  that  it 
purchased  less  than  7,812,500  gallons  of 
Gulf  product  during  the  consent  order 
period.  Therefore,  under  the  small 
claims  presumption,  each  applicant  is 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision,  which 
includes  both  principal  and  interest,  is 
$26,174. 
Gulf  Oil  Corp./J.L.  Sowell,  Dist. 

Wilkerson  Fuel  Co..  Inc.,  7/14/88, 
RF40-3647,  RF40-3702 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
from  the  Gulf  Oil  Corporation  consent 
order  fimd  for  which  refund  procedures 
were  set  forth  in  Gulf  Oil  Corp..  12  DOE 
^  85,048  (1984).  The  Decision  resolved  a 
disputed  refund  claim  between  the 
former  and  current  owners  of  J.L 
Sowell,  Dist.  (Sowell),  a  sole 
proprietorship  which  purchased  Gulf 
product  and  received  Gulf  product  on 
consignment  during  the  Gulf  consent 
order  period.  The  DOE  determined  that 
it  was  impossible  to  conclude  that  the 
contract  of  sale  transferred  Gulf  refund 
rights  from  the  former  owner  to  the 
current  owner.  Therefore,  the  DOE 
rescinded  the  refund  previously  granted 


to  the  current  owner  and  approved  a 
partial  refund  for  the  former  owner.  The 
DOE  denied  the  portion  of  the  former 
owner's  claim  based  on  consigned 
gallons  because  the  applicant 
unreasonably  manipulated  a  previously 
approved  methodology  in  its  attempt  to 
show  a  sales  decline.  The  refund 
rescinded  in  this  Decision  totals  $2,812, 
and  the  refund  granted  totals  $1,439. 

Holiday  of  Park  Falls.  Inc..  7/13/88. 
RF272-7927 

The  DOE  issued  a  Decision  and  Order 
denying  an  application  for  a  crude  oil 
fund  filed  by  Holiday  of  Park  Falls,  Inc.. 
a  retail  service  station  which  sold  motor 
gasoline.  Holiday  was  ineligible  to 
receive  a  refund  because  it  failed  to 
demonstrate  that  it  was  injured  by  the 
crude  oil  overcharges. 

Hugo  Oil  EtAl,  7/15/88.  RF272-6117  Et 
Al. 

The  DOE  issued  a  Decision  and  Order 
concerning  the  Applications  for  Refund 
filed  by  six  claimants  in  the  Subpart  V 
crude  oil  refund  proceedinR  The  DOE 
determined  that  the  applicants  all 
purchased  refined  petroleum  products 
for  resale  and  thus  passed  on  the  costs 
of  any  crude  oil  overcharges  to  their 
customers.  Therefore,  the  DOE 
concluded  that  these  claimants  were  not 
injured  by  any  of  the  overcharges 
associated  with  the  gallons  that  they 
each  purchased.  Accordingly,  these 
Applications  for  Refund  were  denied. 

Kuhlman  Corp..  7/14/88.  RF272-1039 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
from  crude  oil  overcharge  funds  based 
on  the  Applicant's  purchases  of 
transformer  oil  during  the  period  August 
19, 1973  through  January  27, 1981  (the 
Settlement  Period).  The  DOE  determined 
that  transformer  oil  is  an  eligible 
product  for  the  purposes  of  the  crude  oil 
refund  proceedings.  The  total  refund 
granted  in  this  Decision  is  $2,793. 

Mobil  Oil  Corp./ Auto  Ade.  Inc..  Et  Al, 
7/13/88.  RF225-6597.  Et  Al. 

The  DOE  issued  a  Decision  granting 
11  Applications  for  Refund  from  the 
Mobil  Oil  Corporation  escrow  account 
filed  by  retailers  and  resellers  of  Mobil 
refined  petroleum  products.  Each 
applicant  elected  to  apply  for  a  refund 
based  upon  the  presumptions  set  forth  in 
Mobil  Oil  Corp.,  13  DOE  |  85,339  (1985). 
The  DOE  granted  refunds  totalling 
$4,818  (representing  $3,858  in  principal 
and  $960  in  interest). 

Mobil  Oil  Corp.  Featherstone  Service 
Station.  Inc.  Mack  Oil  Company. 
Mack  Oil  Co.  Knight  Oil  Co..  7/12/ 
88.  RR225-19  RF225-10037,  RF225- 
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10038.  RF22S-10O48.  RF225-10049, 

RF22S-11030 
The  DOE  issued  a  Decision  and  Order 
denying  a  Motion  for  Modification 
submitted  by  Featherstone  Service 
Station,  Inc.  (PSS)  and  granting  in  part 
two  Applications  for  Refund  submitted 
by  Mack  Oil  Co.  (Mack)  and  Knight  Oil 
Co.  (Knight)  in  the  Mobil  special  refund 
proceeding.  In  its  initial  refund 
application.  FSS  submitted 
approximated  all-product  banks  of 
unrecouped  increased  product  cost  in  an 
attempt  to  rebut  the  level-of  distribution 
presumption  and  receive  100%  of  the 
Mobil  volumetric  refund  amount.  The 
DOE  determined  that  these  banks  were 
inadequate  for  a  showing  of  injury 
Mobil  Oil  Corp./Featherstone  Service 
Station,  Inc..  17  DOE  \  85,171 1988).  In 
the  present  determination,  the  DOE 
again  found  that  FSS's  all-product  banks 
do  not  satisfy  the  requirements  for  an 
injury  demonstration  because  they  do 
not  provide  accurate  measures  of 
specific  product  cost  passthrough  and 
because  aftn  July  1, 1976,  such  banks 
reflect  sales  of  products  that  were  no 
longer  covered  by  the  Mandatory 
Petroleum  Price  Regulations.  Similarly, 
the  DOE  was  unable  to  accept  the  all- 
product  banks  submitted  as  a  basis  for 
an  injury  demonstration  by  Mack  and 
Knight.  In  Mobil,  however,  applicants 
who  are  unable  to  rebut  the  Mobil 
presumptions  are  nontheless  eligible  for 
a  refund  under  these  presumptions.  The 
DOE  reviewed  the  applications  made  by 
Mack  and  Knight  to  insure  that  all 
necessary  information  had  been 
provided  and,  accordingly,  the  two 
refunds  were  granted  in  part.  The  total 
amount  approved  in  this  Decision  and 
Order  was  $8,677,  representing  $6,949  in 
principal  and  $1,728  in  interest. 

Mobil  Oil  Corp./Harrell  Petroleum  Co.. 
7/15/88,  RR225-32 
The  DOE  issued  a  Decision  and  Order 
approving  a  Motion  for  Reconsideration 
in  the  Mobil  Oil  Corp.  special  refund 
proceeding  filed  by  Harrell  Petroleum 
Company.  OHA  determined  that  Harrell 
should  receive  an  additional  refund  of 
$3,500  in  principal  because  Harrell 
elected  to  hmit  its  claim  to  the  $5,000 
presumption  of  injury  level  and  due  to 
an  inadvertent  error,  was  originally 
granted  only  $1,500  in  principal.  In 
accordance  with  the  procedures  outlined 
in  Mobil  Oil  Corp..  13  DOE  \  85,339 
(1985),  Harrell  was  granted  a  refund 
totalhng  $4,744  ($3,500  in  principal  plus 
$1,244  in  accrued  interest). 

Palo  Pinto/Louisiana  Standard  Oil  Co. 
flndianaJ/Louisiana  Perry  Gas 


Processors,  Inc/Louisiana  Belridge 
Oil  Co./Louiaiana  Pennzoil  Co./ 
Louisiana  Coline  Gas  Corp./ 
Louisiana  Standard  Oil  Co. 
fIndianaJ/Louisiana.  7/15/80,  RQ5- 
435,  RQZl-^6,  RQl83-i37,  RQ&- 
438.  RQlO-439.  RQ2-441,  RQ251- 
442 

The  EKDE  issued  a  Decision  and  Order 
denying  the  second-stage  refund 
application  filed  by  the  State  of 
Louisiana  m  the  Palo  Pinto,  Standard  Oil 
Co.  (Indiana).  Perry  Gas  Processors,  Inc., 
Belridge  Oil  Co..  Pennzoil  Co.,  Coline 
Gas  Corp.  and  Standard  Oil  Co. 
(Indiana)  second  stage  refund 
proceedings.  The  state  requested 
$2,705,000  for  funding  the  Center  for 
Advanced  Microstructures  and  Devices 
(CAMD)  and  the  study  of  "combustion 
kinetics"  at  Louisiana  State  University. 
The  DOE  found  that  the  programs  were 
not  likely  to  provide  any  tangible 
benefits  to  injured  consumers  in  the 
near  term.  Therefore,  the  program  did 
not  provide  restitution  to  injured 
consumers  of  petroleum  products. 
Accordingly,  Louisiana's  submission 
was  denied. 

S.M.  Flickinger  Co..  Inc.,  Et  AL,  7/13/88. 
RF272-1695.  Et  Al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcheu-ge  funds  to  six  claimants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  Each  applicant  used  the  petroleum 
products  for  various  commercial 
activities  and  each  determined  its  claim 
by  consulting  actual  purchase  records. 
As  an  end-user,  each  applicant  was 
entitled  to  receive  a  refund  of  its  full 
volumetric  share.  The  total  refund 
granted  in  this  Decision  is  $4,814. 

The  New  York  Hospital  RF272-7567. 

Blue  Circle  West  FR272-12525. 

Samaritan  Hospital.  7/13/88. 

RF272-12654 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  The  New  York 
Hospital,  Blue  Circle  West,  and 
Samaritan  Hospital.  Each  applicant 
presented  evidence  that  it  purchased 
petroleum  products  during  the  period 
August  19. 1973  through  January  27, 
1981.  Each  applicant  determined  its 
claim  either  by  consulting  actual  records 
or  by  using  a  reasonable  estimate  of  its 
purchases.  Additionally,  each  applicant 
demonstrated  that  it  was  an  end-user  of 
the  petroleum  products  it  claimed  and 
was  therefore  presumed  injured.  The 
sum  of  the  refunds  granted  in  this 


Decision  is  $10,973.  Each  of  the  three 
claimants  will  be  eligible  for  additional 
refunds  as  additional  crude  oil 
overcharge  funds  become  available. 

Wisconsin  Electric  Power  Co..  RF272- 
207.  San  Diego  Gas  &  Electric  Co., 
7/11/88,  RF272-28S 
Wisconsin  Electric  Power  Company 
and  San  Diego  Gas  &  Electric  Company 
filed  applications  for  refund  in  the 
Subpart  V  crude  oil  refund  proceedings. 
A  group  of  states  filed  objections  to  the 
applications,  claiming  that  the 
applicants  should  not  be' eligible  to 
receive  refunds  because  they  were  not 
injured  end-users.  The  states  also 
claimed  that  the  applicants  should  not 
be  permitted  to  act  as  conduits  for  the 
distribution  of  refund  benefits  to  their 
injured  customers.  The  DOE  rejected 
both  of  the  states'  arguments,  finding 
that  the  applicants  were  not  claiming  a 
refund  for  themselves,  but  rather  agreed 
to  pass  through  to  their  customers  the 
benefits  of  any  refunds  which  they 
would  receive.  The  DOE  also  found  that 
the  Settlement  Agreement  permitted 
utilities  to  receive  refunds  in  Subpart  V 
crude  oil  proceedings  in  order  to 
distribute  direct  restitution  to  their 
injured  customers.  In  addition,  the  DOE 
stated  that  strong  considerations  of 
restitutionary  policy  favored  approval  of 
the  applicant's  claims.  Accordingly,  the 
applications  were  approved  and  the 
applicants  were  granted  refunds 
totalling  $717,625. 

Wolf  Creek  School  District.  Et.  A1..7/ 
13/88.  RF272-5184.  Et.  Al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  five  applicants 
based  on  their  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  19, 1973,  through  January 
27,  1981.  Each  applicant  used  the 
products  for  heating  its  buildings  and 
operating  its  vehicles,  and  each 
determined  its  claim  either  by  consulting 
actual  purchase  records  or  by 
reasonably  estimating  its  consumption. 
Each  applicant  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
presumed  by  the  DOE  to  have  been 
injured.  The  sum  of  the  refunds  granted 
in  this  Decision  is  $2,936.  All  of  the 
claimants  will  be  eligible  for  additional 
refunds  as  additional  crude  oil 
overcharge  funds  become  available. 

Crude  Oil  End-Users 

The  Office  of  Hearings  and  Appeals 
granted  crude  oil  overcharge  refunds  to 
end-user  applicants  in  the  following 
Decisions  and  Orders: 
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Name 


Case  No. 


^RF272-21000 

___JRF272-U800 

_.J  RF272-25200 

I  RF272-7945 

J  RF272-20601 

__>.;...]  RF272-08801 
.....'N^..|RF272-17800 
^J  RF272-23401 


Date 


Number  of 
appiKantt 


Total  refund 


Alfred  G.  Starz  »t  al. _ _ - 

Alfred  Riebe.  Jr.  et  al — 

Allan  Ramsey  el  al - — - - 

Arthur  R.  Miltor  et  al 

Charles  M.  Golden  et  al 

City  of  Croflon  el  al 

City  of  Lamar  et  al - — — - - 

Clarence  E.  Zwatv  et  al 

Dale  Merrymano/a/ « RF272-20000 

Donald  R.  Eppertyefaf. RF272-15002 

DuaneE.  Bonneoberger  «r  a/ ..- — - - - - - — — .JRF272-16800 

Ed  Stewart** - - - .,RF272-21800 

Elmer  Cohr»  &  Sons  et  al - — !  RF272-18005 

Elvln  L.  Pospisa  et  al — - - -i  RF272-15801 

EmeryF.  Tu«le»fa/. - „JRF272-7773 

Freed  Agricultufal  Ser«ce  e/ * - - ,  RF272-520O 

Garrett  Farm*  et  al- _ - - -I  RF272-1 5200 

Gene  Marsh  «/ a;.._ - „..^RF272-12000 

HW  McKee  etal - ; 

Irvin  Boerttiem  et  al — -j 

James  Dentlmger  etal — — 

James  S.  Tedder  el  al— — ~ 

John  Mernll  Trarrsport  et  at ~ — • 

Kerm*  Skadb«»3  e»  a/ — ■- 

Kickert  Bus  Lines  e<  a/..._ 

Kohler  Disf  etal ~ ~ 

Leo  Bulfer  etal — — — 

Lerda  Farms  e** - - - — 

Lester  A.  Johnson  ef  a/. - 

Marvin  Stebert  elal — 

R  Allen  Baffin  etal _ - - RF272-14602 

Rodney  Koyen  er  a/ .RF272-17200 

Runyan  Famrty  Farm  etal _ — j  RF272-22D00 

Sierra  Express  e»  a/...- _ „.._JRF272-21601 

Sk.cs.lnce/a/. -.-.- - - JRF272-16201 

Stanford  E.  Kline  era/- ■■ - ,  RF272-17601 

Vantage  Vocational  School  ef  a/ RF272-21 200 

Vern  C.  Jacobson  s»  a/ - .RF272-21400 


RF272-14410 
.J  RF272-23200 
..!RF272-17000 
'RF272-18801 
JrF272-16600 
.\  RF272-06400 
.J  RF272-24204 
..:  RF272-25001 
_;RF272-17400 
..iRF272-15600 
..  RF272-1600t 
.,  RF272-19000 


7/12/88 

7/11/88 

7/15/88 

7/11/88 

7/12/88 

7/12/88 

7/12/88 

7/15/88 

7/12/88 

7/11/88 

7/11/B8 

7/11/88 

7/11/88 

7/12/88 

7/15/88 

7/15/88 

7/11/B8 

7/12/86 

7/12/88 

7/15/88 

7/15/88 

7/11/88 

7/12/88 

7/11/88 

7/15/88 

7/12/88 

7/12/88 

7/11/88 

7/15/88 

7/11/88 

7/11/88 

7/12/88 

7/11/88 

7/11/88 

7/15/88 

7/11/88 

7/12/88 

7/12/88 


113  1 

$2,981 

149 

3.439 

106 

3.379 

46 

1.788 

176 

3.530 

131 

17.361 

112 

4.324 

115 

3.310 

145 

3.666 

149 

3.535 

165 

2.972 

156 

3.970 

123 

2.945 

133 

3.558 

150 

5.117 

50 

1.335 

147 

3.358 

144 

5.728 

152 

3.754 

109 

3,164 

173 

3.900 

107 

3.250 

144 

3,832 

150 

4.052 

169 

3.740 

143 

3,828 

139 

3.084 

158 

4.069 

142 

3,625 

126 

3,674 

166 

3,515 

164 

3,853 

168 

3.972 

168 

1               3,979 

111 

3,073 

136 

3,854 

167 

3988 

164 

4433 

Dismissals 

The  following  submissions  were 
dismissed: 


Name 


Case  t*3. 


Government  Aoxiuntabidty  Proiect KFA-C199 

Southern  Oil  Service,  mc !  PF225-9075 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

August  19. 1988. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 

|FR  Doc.  88-19358  Filed  8-24-88:  8:45  am] 

BILLING  CODE  MS0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3434-5J 

Region  VI;  Approvals  of  PSD  Permits 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  (EPA). 
Region  VI,  has  issued  Prevention  of 
Significant  Deterioration  fPSD)  permits 
to  the  following: 

1.  PSD-TX-712— Houston  Pipe  l.ine 
Company:  This  permit,  issued  on 
February  26. 1988.  authorizes  the 
construction  of  a  natural  gas  pipeline 
compressor  station  to  be  located  off 
Highway  281,  approximately  2.5  miles 
northwest  of  George  West,  Live  Oak 
County,  Texas. 

2.  PSD-TX-718— Marathon  Oil 
Company:  This  permit,  issued  on  March 
7, 1988,  authorizes  the  installation  of  two 
6,000  horsepower  natural  gas-fired 
turbines  at  the  existing  gas  processing 
plant  located  east  of  Farm  Road  1257, 
approximately  2  miles  southwest  of 
Iraan,  Pecos  County,  Texas. 

3.  PSD-TX-731— Exxon  Chemical 
Company:  This  permit  issued  on  March 
25, 1988,  authorizes  the  construction  of 
three  natural  gas  and  off-gas  fired 


turbine  cogeneration  trains  at  the 
existing  olefins  plant  located  at  3525 
Decker  Drive.  Baytown,  Harris  County, 
Texas. 

4.  PSE>-TX-705— FJ'  Operating 
Company:  This  permit,  issued  on  April 
12, 1988.  authorizes  the  installation  of 
four  compressor  engines  at  the  Opelika 
compressor  station  located  off  Highway 
31,  approximately  4  miles  nor'hc  asl  of 
Murchison.  Henderson  County    It  \as. 

5.  PSD-TX-741— Sun  Explora'ion  and 
Production  Company:  This  permit, 
issued  on  May  11, 1988,  authorizes  the 
modification  of  the  existing  natural 
gasoline  plant  located  off  FM  Road  2294. 
approximately  4.5  miles  southwest  of 
San  Isidro,  Starr  County,  Texas. 

6.  PSD-TX-328M-2— .\merada  Hess 
Corporation:  PSD-TX-328M-2  modifies 
PSD-TX-328M-1  to  authorize  and 
increase  of  90  tons  per  year  of  nitrogen 
oxides  and  1.053  tons  per  year  of  carbon 
monoxide  at  the  injection  gas  processing 
plant  located  on  State  Highway  214, 
approximately  4  miles  northwest  of 
Seminole,  Gaines  County.  Texas.  The 
modified  permit  was  issued  on  May  19, 
1988. 

7.  PSI>-TX-739— Tenaska, 
Incorporated:  This  permit,  issued  on 
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June  1, 1988.  authorizes  the  construction 
of  a  gas  turbine  cogeneration  facility  to 
be  located  adjacent  to  the  Campbell 
Soup  plant  at  500  Loop  286  N.W.,  Paris, 
Lamar  County,  Texas. 

8.  PSD-TX-733— Phillips  66  Company: 
This  pennit.  issued  on  June  1, 1988, 
authorizes  the  construction  of  a  sulfur 
recovery  unit  at  the  existing  natural  gas 
processing  plant  located  on  FM  Road 
722.  approximately  3  miles  southwest  of 
Dumas,  Moore  Country,  Texas. 

9.  PSD-TX-725— Celanese 
Engineering  Resins,  Inc.:  This  permit, 
issued  on  June  3, 1988,  authorizes  the 
construction  of  a  cogeneration  facility  at 
the  existing  Celanese  Plant  located  on 
State  Highway  77,  approximately  1.5 
miles  southwest  of  Bishop,  Nueces 
County,  Texas. 

10.  PSD-TX-684— Inland-Orange,  Inc.: 
This  permit,  issued  on  June  3, 1988, 
authorizes  the  modification  of  a  boiler  at 
the  existing  paper  mill  located  on 
Highway  87,  approximately  7  miles 
north  of  Orange,  Orange  County,  Texas. 

11.  PSD-TX-719— Gulf  States  Utilities: 
This  permit  issued  on  June  22. 1988. 
authorizes  the  modiHcation  of  Utility 
Boiler  No.  5  at  the  existing  Sabine  Power 
Station  located  on  FM  Road  1442, 
approximately  1  mile  east  of  Bridge  City. 
Orange  County.  Texas. 

These  permits  have  been  issued  under 
EPA's  Prevention  of  Significant 
Deterioration  of  Air  Quality  Regulations 
at  40  CFR  52.21.  as  amended  August  7, 
1980.  The  time  period  established  by  the 
ConsoUdated  Permit  Regulations  at  40 
CFR  124.19  for  petitioning  the 
Administrator  to  review  any  condition 
of  the  permit  decisions  has  expired. 
Such  a  petition  to  the  Administrator  is, 
under  5  U.S.C.  704.  a  prerequisite  to  the 
seeking  of  judicial  review  of  the  final 
agency  action. 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  (EPA). 
Region  VI,  has  extended  the  expiration 
date  of  the  following  Prevention  of 
Significant  Deterioration  (PSD)  permits: 

1.  PSD-TX-662— Texas  Utilities:  This 
permit,  issued  on  February  26, 1986, 
authorized  the  construction  of  four 
natural  gas  and  oil  fired  tiubine  units  at 
the  existing  De  Cordova  Stream  Electric 
Station  located  on  Walters  Bend, 
approximately  4  miles  southeast  of 
Granbury,  Hood  County,  Texas.  The 
company  has  postponed  the  start  of 
construction  after  a  reevaluation  of  its 
resources  planning.  The  permit  was 
extended  on  March  2, 1988,  to  a  new 
expiration  date  of  February  26, 1989. 

2.  PSD-TX-664— Union  Texas 
Petroleum  Corporation:  This  permit, 
issued  on  December  11, 1985,  authorized 
the  construction  of  a  cryogenic  unit  and 
the  installation  of  two  2,000  horsepower 


engines  at  the  existing  Bendum  Gas 
Processing  Plant  located  on  Ranch  Road 
1555.  approximately  12  miles  northeast 
of  Rankin,  Upton  County,  Texas.  The 
company  has  postponed  its  program  of 
modification  due  to  continued 
unfavorable  economic  conditions.  The 
permit  was  extended  on  May  19, 1988,  to 
a  new  expiration  date  of  November  26, 
1988. 

3.  PSD-TX-686— Liquid  Energy 
Corporation:  This  permit,  issued  on  June 
4, 1986.  authorized  the  modification  of 
the  existing  gas  processing  plant  located 
on  State  Highway  114,  approximately 
four  miles  west  of  Bridgeport.  Wise 
County.  Texas.  The  company  has 
postponed  its  program  of  modification 
due  to  current  economic  conditions.  The 
permit  was  extended  on  June  23. 1988,  to 
a  new  expiration  date  of  November  21, 
1989. 

The  PSD  regulation  at  40  CFR 
52.21(r)(2)  states  that  the  Administrator 
may  extend  the  18-month  period  in 
which  construction  must  commence  if 
the  company  shows  that  an  extention  is 
justified. 

A  notice  of  EPA's  proposed  action  to 
extend  these  PSD  permits  was  published 
in  a  newspaper  in  the  affected  area  of 
each  facility. 

Documents  relevant  to  the  above 
actions  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Air,  Pesticides  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  VI,  1445  Ross  Avenue 
Dallas.  Texas  75202. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  the  approval 
of  of  these  actions  is  available,  if  at  all, 
only  by  the  filing  of  a  petition  for  review 
in  the  United  States  Fifth  Circuit  Court 
of  Appeals,  within  60  days  of  (date  of 
publication  of  notice).  Under  section 
307(b)(2)  of  the  Clean  Air  Act,  the 
requirements  which  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

This  notice  will  have  no  effect  on  the 
National  Ambient  Air  Quality 
Standards. 

The  office  of  Management  and  Budget 
has  exempted  this  information  notice 
from  the  requirements  of  section  3  of 
Executive  Order  12291. 

Date:  August  8. 1988. 
Robert  E.  Layton,  Jr., 

Regional  Administrator,  Region  VI. 

[FR  Doc.  88-19303  Filed  8-24-88;  8:45  amj 

BHJJNC  CODE  6660-$0-M 


(OPP-50675A;  FRL-3434-7] 

Issuance  of  an  Experimental  Use 
Permit;  Genetically  Engineered 
Microbial  Pesticide 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  granted  an 
experimental  use  Permit  to  Crop 
Genetics  International  (CGI)  for  the 
testing  of  a  genetically  engineered 
microbial  pesticide.  This  permit  is  in 
accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  Part  172,  which 
define  EPA  procedures  for  the  use  of 
pesticides  for  experimental  purposes. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Phillip  Hutton,  Product 
Manager  (PM)  17.  Registration  Division 
(TS-767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington.  Dc  20460.  Office 
location  and  telephone  number:  Rm.  207. 
CM#2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  (703-557-2690). 

Requests  regarding  information 
contained  in  the  public  docket  should  be 
referenced  with  docket  control  number 
OPP-50675  and  sumbitted  by  mail  to: 
Information  Services  Section,  Program 
Management  and  Support  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  In 
person:  Rm.  248  CM#2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

issued  the  following  experimental  use 
permit  (EUP): 

58788-EUP-l.  Issuance.  Crop  Genetics 
International,  7170  Standard  Drive, 
Hanover.  MD  21076.  This  EUP  allows 
the  inoculation  of  a  Clavibacter  xyli 
subspecies  cynodontis  bacterium  that 
has  been  genetically  engineered  to 
contain  a  Bacillus  thuringiensis  delta 
endotoxin  gene  (Cxc/Bt)  into  com 
seedlings  to  evaluate  the  efficacy  of  this 
organism  as  a  plant  associated 
insecticidal  agent  against  the  European 
corn  borer,  and  to  obtain  further 
knowledge  on  the  behavior  of  this 
organism  in  the  environment.  The  total 
acreage  authorized  in  this  EUP  is  4  acres 
with  approximately  2  acres  in  Ingleside. 
Maryland  and  approximately  2  acres  in 
Beltsville,  Maryland.  5x1016  organisms 
have  been  authorized  for  shipment  to 
each  site.  The  EUP  is  effective  from  May 
24, 1988  to  May  24, 1989.  This  EUP  was 
issued  subject  to  several  limitations, 
among  which  is  the  requirement  that  the 
crop  be  destroyed  or  used  for  research 
purposes  only. 
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CGI  tested  at  the  two  Maryland 
locations  in  the  spring  of  1988.  Cxc/Bt 
was  injected  into  com  plants  which  will 
be  studied  through  the  summer  and  fall. 
The  parental  strain  of  Clavibacter  xyli 
subspecies  cynodontis  (Cxc)  was 
isolated  from  Bermuda  grass  in 
Westover.  Maryland  (CGI  isolate 
number  MD69a). 

The  Agency  evaluated  potential 
adverse  effects  on  nontarget  species 
that  conceivably  might  occur  as  a  result 
of  this  small-scale  test.  This  evaluation 
also  included  an  assessment  of  the 
potential  exposure  this  microorganism 
might  exhibit  to  the  nontarget  species. 
The  Agency  has  concluded  that  the 
potential  to  affect  nontarget  organisms 
is  not  of  concern  for  this  small-scale 
field  test.  The  reasons  follow. 

The  inherent  properties  of  Cxc  and 
the  results  of  the  infectivity  and 
pathogenicity  tests  in  mice  submitted  by 
CG  indicate  that  there  are  not  likely  to 
be  human  health  risks.  Cxc  grows 
slowly  at  34°C  and  does  not  grow  at 
36°C;  normal  human  body  temperature  is 
37°C.  The  delta  endotoxin  from  B. 
thuringiensis  var.  kurstaki  has  been 
extensively  studied  and  there  has  been 
no  indication  of  any  health  problems.  In 
addition,  all  crops  will  be  used  for 
research  purposes  or  destroyed  so  there 
will  be  no  dietary  exposure  to  humans. 
The  genetic  alterations  are  not  likely 
to  enhance  any  potential  plant 
pathogenic  properties  of  the  C.  xyli 
cynodontis  parental  strain  which  occurs 
naturally  in  Maryland.  This  experiment 
will  not  appreciably  increase  the 
quantity  of  the  parental  strain  or  the 
quantity  of  the  delta  endotoxin  already 
occurring  naturally  in  the  environment, 
nor  will  it  appreciably  alter  the 
distribution  of  the  delta  endotoxin  as 
produced  by  Bacillus  thuringiensis.  In 
addition.  CGI  has  shown  that  Cxc/Bt 
has  a  relatively  low  order  of  toxicity  to 
susceptible  insects. 

CGI  has  demonstrated  that  the  toxin 
gene  will  eventually  be  irreversibly  lost 
from  the  parental  Cxc  strain,  and  that 
the  revertant  and/or  parental  Cxc 
strains  that  have  lost  the  toxin  gene  will 
outgrow  the  engineered  strain  so  that, 
for  the  limited  quantity  used  in  this 
small-scale  field  test,  the  Cxc/Bt  will 
not  persist  in  the  environment. 
The  Agency  has  assessed  the 
probability  that  the  B.  thuringiensis 
toxin  gene  could  be  transferred  to  other 
microorganisms.  CGI  submitted  tests 
which  indicated  that  Cxc  had  no 
mechanism  for  naturally-occiu-ring 
genetic  transfer.  Accordingly,  the 
Agency  has  concluded  that  the 
probability  of  tranrfer  of  this  gene  is 
extremely  remote. 


Furthermore,  the  Agency  has 
concluded  that  the  exposure  of  Cxc/Bt 
to  nontarget  species  will  be  minimal 
since  stringent  containment,  monitoring, 
and  contingency  procedures  will  be 
followed.  Thus  the  environmental 
spread  of  Cxc/Bt  will  be  limited  from 
this  small-scale  field  test. 

CGI  submitted  data  indicating  that, 
although  Cxc  can  infect  many  plants 
after  direct  inoculation  (an  infective 
dose  for  com  was  demonstrated  at  100 
CFU/plant).  it  does  not  appear  to  persist 
naturally  in  certain  susceptible  plants 
surveyed  by  CGI  in  the  field.  It  has  been 
shown  to  occur  naturally  in  Bermuda 
grass.  In  additioa  the  incidence  of 
transmission  of  Cxc  from  artificially 
colonized  com  plants  seems  to  be  very 
low.  CGI  has  shown  that  there  is  no 
gross  colonization  of  sugarcane  from 
infected  Bermuda  grass  and  no  gross 
colonization  of  Bermuda  grass  or 
bindweeds  in  fields  of  Cxc-colonized 
com.  It  is  not  likely  to  persist  at  levels 
that  could  infect  plants  in  water  or  soil. 
This  conclusion  is  supported  by  studies 
showing  that  com  was  not  infected  by 
high  levels  of  Cxc  in  soil,  both  in  the 
laboratory  and  in  the  field.  Overall,  the 
data  indicate  that  there  may  be  an 
avenue  for  limited  movement  of  the  Cxc 
to  other  plants,  particularly  by 
mechanical  transfer,  '\jr.  by  cutting  tools, 
or  by  transmission  through  seed,  but  the 
rate  of  movement  is  of  a  low  order  and 
the  containment,  monitoring,  and 
contingency  plans  will  be  adequate  to 
control  potential  movement  from  the  test 
site. 

The  Agency  has  specified  procedures 
to  minimize  spread  of  Cxc/Bt  beyond 
the  test  site.  The  field  test  design 
includes  buffer  zones,  barriers  to 
contain  runoff,  and  fencing.  The 
protocols  include  tool  disinfection, 
destruction  of  all  seed,  monitoring,  and 
contingency  plans  to  minimize  any 
transfer  to  other  plants,  and  prevent  the 
transfer  to  subsequent  crops. 

The  Agency  issued  an  announcement 
of  receipt  of  EUP  application  in  the 
Federal  Register  of  January  26, 1988  (53 
FR  2641).  The  nonconfidential  business 
information  portions  of  the  application 
were  made  available  for  pubUc 
comment  at  that  time.  In  addition,  the 
Agency's  March  25, 1988,  Preliminary 
Scientific  Position  was  made  available 
for  public  comment  at  the  time  it  was 
sent  to  an  ad  hoc  subcommittee  of  the 
EPA  Biotechnology  Science  Advisory 
Conrunittee  (BSAC)  for  their  review  and 
comment. 

All  commenters,  except  for  one, 
agreed  with  the  Agency's  conclusion 
that  no  significant  risk  to  humans  or  to 
nontarget  organisms  could  be  foreseen 
from  this  small-scale  field  test. 


Several  commenters,  while  not 
objecting  to  permit  issuance,  expressed 
reservations  about  the  adequacy  of  the 
existing  data  base  to  support  future 
testing  conducted  on  a  large-scale.  The 
BSAC  also  expressed  some  concern 
regarding  this  issue.  The  Agency  shared 
some  of  these  concerns  and  informed 
the  applicant  of  this  situation.  The 
Agency  focused  on  assessment  of  risk 
for  this  well-contained  small-scale  field 
test. 

Several  substantive  comments  were 
directly  related  to  the  proposed  small- 
scale  test.  One  commenter  stated  that 
CGI  did  not  follow  Good  Laboratory 
Practice  (GLP)  regulations  when  they 
tested  the  identity,  purity,  strength,  and 
composition  of  the  test  substance.  In 
fact,  CGI  stated  in  the  submission  that  it 
did  not  possess  a  formal  independent 
Quality  Assurance  Unit  as  provided  in 
the  GLP  regulations.  For  this  reason,  the 
Agency  conducted  an  audit  of  these 
studies  on  May  17, 1968.  The  purpose  of 
the  audit  was  to  determine  the  validity 
of  the  subject  studies,  and  estabhsh  a 
chain  of  custody  concerning  the  product 
tested  between  CGI  and  Microbiological 
Associates,  which  had  performed  the 
toxicology  studies.  This  audit  confirmed 
that  while  CGI  did  not  possess  a  formal 
quality  assurance  unit,  the  studies  were 
conducted  under  more  than  adequate 
control  and  are  considered  valid. 
One  commenter  questioned  the 
validity  of  the  data  waivers  requested 
by  the  applicant.  The  regulations 
concerning  the  data  requirements  (40 
CFR  Part  158)  allow  for  such  waivers  if 
the  applicant  can  demonstrate  that  the 
requirements  are  not  applicable.  The 
waivers  requested  by  CGI  were 
reviewed  by  the  Agency  and  found  to  be 
reasonable.  Prior  to  submitting  the 
apphcation.  CGI  met  with  the  Agency  on 
several  occasions  to  discuss  specific 
studies  which  would  be  required  to 
support  the  experimental  program.  As  a 
part  of  this  process,  several  studies  not 
listed  in  Part  156  were  requested  by  OPP 
and  supplied  by  CGI. 

One  concern  expressed  at  the  BSAC 
subcommittee  meeting  was  the  ability  to 
protect  plants  in  surrounding  areas  from 
the  runoff  of  water  after  rainfall. 
Specifically,  the  subcommittee 
recommended  that  EPA  set  a  standard 
for  the  construction  of  a  dike  around  the 
plot  area,  and  gave  us  an  example,  one 
which  would  be  effective  to  withstand  a 
severe  rain  event  with  an  occurrence 
frequency  of  1  in  10  years.  The  Agency 
has  considered  the  BSAC  suggestion 
and  has  made  the  construction  of  a  dike 
(berm)  a  requirement  associated  with 
permit  issuance. 
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It  is  the  Agency's  view  that  the  data 
requirements  needed  to  support  an  EUP 
have  been  adequately  satisfied  and  that 
a  point  has  been  reached  in  the  research 
and  development  of  this  product  where 
small-scale  field  studies  are  warranted. 
Remaining  questions  on  efficacy  and 
questions  regarding  possible 
environmental  effects  of  Cxc/Bt 
products  can  best  be  answered  by 
conducting  a  carefully  controlled  and 
monitored  small-scale  study.  The 
Agency  believes  that,  although  issues  of 
potential  hazards  from  the  release  of 
genetically  engineered  microbial 
pesticides  have  been  raised,  those 
issues  have  been  satisfactorily 
addressed  by  information  provided  by 
CGI  and  other  relevant  sources.  This 
conclusion  is  based  on  reviews  from  the 
Agency  scientific  staff  and 
recommendations  from  the  ad  hoc 
subcommittee  of  the  BSAC.  It  is  the 
Agency's  considered  option  that 
approval  and  issuance  of  this  EUP  under 
the  conditions  imposed  will  not  result  in 
adverse  effects  on  humans  or  the 
environment.  There,  the  Agency  has 
issued  this  EUP. 

Dated:  August  11, 1988. 
Edwin  F.  Tinsworth, 
Director,  Registration  Division. 
(FR  Doc.  88-19301  Filed  8-24-88;  8:45  ami 

BILLING  CODE  6560-50-M 

[OPTS-140099;  FRL-34348] 

Access  to  Confidential  Business 
Information  by  Miller  Reporting  Co. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  authorized  Miller 
Reporting  Company  (MRC), 
Washington,  DC,  access  to  information 
which  has  been  submitted  to  EPA  under 
all  sections  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  {TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M  St., 
SW.,  Washington,  DC  20460,  (202)  554- 
1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Under 
TSCA,  EPA  must  determine  whether  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  certain 
chemical  substances  or  mixtures  may 
present  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment.  New 
chemical  substances,  i.e.,  those  not 


listed  on  the  TSCA  Chemical 
Substances  Inventory,  are  evaluated  by 
EPA  under  section  5  of  TSCA.  Existing 
chemical  substances,  i.e.,  those  listed  on 
the  TSCA  Inventory,  are  evaluated  by 
the  Agency  under  sections  4,  6,  7,  and  8 
of  TSCA.  Certain  existing  chemical 
substances  intended  to  be  exported  to 
foreign  countries  are  required  to  be 
reported  to  EPA  under  section  12  of 
TSCA.  New  and  existing  chemical 
substances  intended  to  be  imported  into 
the  United  States  are  evaluated  by  EPA 
under  section  13  of  TSCA.  Petitions 
received  by  EPA  to  initiate  a  proceeding 
for  the  issuance,  amendment,  or  repeal 
of  a  rule  under  sections  4,  6,  or  8  or  an 
order  under  section  5(e)  or  8(b)(2)  are 
evaluated  by  EPA  under  section  21  of 
TSCA. 

Under  a  procurement,  MRC.  507  C  St., 
NE.,  Washington,  DC  will  assist  the 
Office  of  Toxic  Substances  by  attending 
meetings  where  information  that  may  be 
claimed  or  determined  to  be  CBI  may  be 
discussed.  MRC  will  be  responsible  for 
transcribing  information  from  these 
meetings  into  official  transcripts  for  the 
review  of  the  Biotechnology  Science 
Advisory  Committee. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
MRC  access  to  these  CBI  materials  on  a 
need-to-know  basis.  All  access  to  TSCA 
CBI  under  this  procurement  will  take 
place  at  EPA  Headquarters  facilities. 

Clearance  for  access  to  TSCA  CBI 
under  this  procurement  is  scheduled  to 
expire  on  July  14, 1990. 

MRC  personnel  will  be  required  to 
sign  non-disclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

Dated:  August  18, 1988. 
Charles  L.  Elkins. 

Director.  Office  of  Toxic  Substances 
[FR  Doc.  88-19300  Filed  8-24-88;  8:45  am) 

BILLING  C00£  65eO-50-M 


[FRL-3434-3] 

Issuance  of  National  Pollutant 
Discharge  Elimination  System  Permit 
to  the  State  of  Florida 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Proposed  Issuance  of 
a  National  Pollutant  Discharge 
Elimination  System  Permit  to  the  State 
of  Florida. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  intends  to 
issue  a  National  Pollutant  Discharge 
Elimination  System  (NPDES)  General 


Permit  No.  FLG040001  to  facilities  within 
the  political  boundary  of  the  State  of 
Florida.  This  NPDES  general  permit 
proposes  effluent  limitations, 
prohibitions,  reporting  requirements  and 
other  conditions  on  facilities  which 
discharge  treated  groundwater  and/or 
stormwater  which  have  been 
contaminated  by  automotive  gasoline, 
aviation  and/or  diesel  fuels.  This 
proposed  permit  authorizes  discharges 
from  facilities  currently  located  in  and 
discharging  to  surface  waters  within  the 
political  boundary  of  the  State  of 
Florida,  and  any  new  treatment  facilities 
placed  in  operation  during  the  term  of 
the  permit.  Written  notice  of  intent 
(NOI)  to  be  covered  by  the  NPDES 
general  permit  shall  be  provided  to  the 
Permit  Issuing  Authority  prior  to 
initiation  of  any  discharge.  Coverage  by 
this  general  permit  shall  commence 
upon  receipt  of  written  notification  from 
the  Permit  Issuance  Authority. 

The  proposed  NPDES  permit  contains 
limitations  on  the  amounts  of  pollutants 
allowed  to  be  discharged  and  was 
drafted  in  accordance  with  the 
provisions  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  and  other  lawful 
standards  and  regulations.  The  pollutant 
limitations  and  other  permit  conditions 
are  tentative  and  open  to  comment  from 
the  pubhc. 

ADDRESSES:  Persons  wishing  to 
comment  upon  or  object  to  any  aspects 
of  a  specific  permit  issuance  or  wishing 
to  request  a  public  hearing,  are  invited 
to  submit  same  in  writing  within  thirty 
(30)  days  of  this  notice  to  the  Office  of 
Congressional  and  External  Affairs, 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365,  ATTENTION:  Ms.  Suzanne  D. 
Potter. 

The  public  notice  number  and  NPDES 
number  should  be  included  in  the  first 
page  of  comments.  All  comments 
received  within  the  30-day  period  will 
be  considered  in  the  formulation  of  a 
final  determination  regarding  the  permit. 
Any  interested  person  may  within  the 
30-day  period  request  a  public  hearing. 
Where  there  is  a  significant  degree  of 
public  interest  in  a  proposed  permit 
issuance,  the  EPA  Regional 
Administrator  will  hold  a  public  hearing. 

After  consideration  of  all  written 
comments  and  the  reauitements  and 
policies  in  the  Act  a/la  appropriate 
regulations,  the  EPA  Regional 
Administrator  will  m^ke  a 
determination  regardiri^.the  permit 
issuance.  If  the  determination  is 
substantially  unchanged  from  those 
announced  by  this  notice,  Hhe  EPA 
Regional  Administrator  wilTsoTiotify  all 
persons  submitting  written  comments.  If 
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the  determination  is  substantially 
changed,  the  EPA  Regional 
Administrator  will  issue  a  public  notice 
indicating  the  revised  determination. 
Requests  for  evidentiary  hearing  may  be 
filed  after  the  Regional  Administrator 
makes  the  above-described 
determinations.  Additional  information 
regarding  an  evidentiary  hearing  is 
available  in  40  CFR  Subpart  E,  48,  FR 
14278  (April  1. 1983),  or  by  contacting 
the  Office  of  Regional  Counsel  at  the 
address  aforementioned  or  by  calling 
(404)  347-2335. 

SUPPLEMENTARY  INFORMATION:  The 
administrative  record  for  each,  including 
application,  fact  sheet  or  statement  of 
basis,  draft  permit,  a  sketch  showing  the 
exact  location  of  the  discharge(s), 
comments  received,  and  additional 
information  on  hearing  procedures  is 
available  at  cost  by  writing  the  EPA 
address  aforementioned,  or  for  review 
and  copying  at  345  Courtland  Street, 
NE.,  3rd  floor,  Atlanta,  Georgia,  between 
the  hours  of  8:15  a.m.  and  4:30  p.m., 


Monday  through  Friday.  Copies  will  be 
provided  at  a  minimal  cost  per  page. 
Greer  C.  Tidwell, 

Regional  Administrator. 
[Permit  No.  FLG040001) 

General  Permit  To  Discharge  Under  the 
National  Pollutant  Discharge  Elimination 
System 

In  compliance  with  the  provisions  of 
the  Clean  Water  Act,  as  amended  (33 
U.S.C.  1251  et  seq\  the  "Act"). 

Discharges  of  treated  groundwater 
and  stormwater  incidental  to 
groundwater  cleanup  operations  which 
are  contaminated  with  gasoline  or 
aviation  fuel  are  authorized  to  discharge 
to  waters  of  the  United  States  within  the 
State  of  Florida. 

In  accordance  with  effluent 
limitations,  monitoring  requirements  and 
other  conditions  set  forth  herein.  The 
permit  consists  of  this  cover  sheet.  Part  I 
6  pages,  Part  II 24  pages.  Part  III  1  page, 
Part  IV  1  page.  Part  V  2  pages. 

This  permit  shall  become  effective 
upon  notification  of  coverage.  (See  Part 


II,  F  for  application  and  coverage 
requirements.) 

This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight, 


Bruce  R.  Barrett, 

Director.  Water  Management  Division. 

Parti 

A.  Effluent  Limitations/and  Monitoring 
Requirements:  Existing  Sources  and 
New  Dischargers 

1.  During  the  period  beginning  on  the 
effective  date  of  the  permit  and  lasting 
through  the  term  of  this  permit,  the 
permittee  is  authorized  to  discharge 
treated  groundwater  and  stormwater 
that  has  been  contaminated  by 
Automotive  Gasoline.  It  is  anticipated 
that  these  contaminated  waters  will  be 
treated  by  air  stripping,  followed  by 
activated  carbon  adsorption  if 
necessary,  or  equivalent  treatment  to 
meet  the  following  effluent  limitations. 

Such  discharges  shall  be  limited  and 
monitored  by  the  permittee  as  specified 
below: 


Effluent  characteristic 


Flow,  MGD 

Benzene,  jig/l.... 
Total  lead,  ii.g/\.. 


Discharge  limitations 


Daily  avg 


Report 


Daily  max 


Monitonng  requirements 


Measurement  frequency 


Sample  type 


-1- 


Report     Continuous. 

1.0  I  1 /month 

30.0  I  1 /month 


Flowmeter. 

Grab 

Grab 


I  Monitoring  for  this  parameter  is  required  only  when  contamination  results  from  leaded  fuel 


The  effluent  (100%)  shall  not  be  lethal 
to  more  than  50%  of  appropriate  fish  and 
invertebrate  test  organisms  in  48  hour 
static  toxicity  tests  (48-hr.  LCso).  Failure 
to  demonstrate  compliance  with  the 
acute  toxicity  requirement  will 
constitute  a  violation  of  this  permit,  (see 
Part  V-2.). 

The  pH  shall  not  be  less  than  6.0 
standard  units  nor  greater  than  8.5 
standard  units  and  shall  be  monitored 
once  every  month  by  grab  sample,  or 
continuously  with  a  recorder,  at  the 
discretion  of  the  permittee  (See  item 
I.B.4). 


There  shall  be  no  discharge  of  floating 
solids  or  visible  foam  in  other  than  trace 
amounts. 

Samples  taken  in  compliance  with  the 
monitoring  requirements  specified 
above  shall  be  taken  at  the  following 
location(s):  Nearest  accessible  point 
after  final  treatment  but  prior  to  actual 
discharge  or  mixing  with  the  receiving 
waters. 

A.  EFFLUENT  LIMITATIONS  AND 
MONITORING  REQUIREMENTS: 
Existing  Sources  and  New  Dischargers 

2.  During  the  period  beginning  on  the 
effective  date  of  the  permit  and  lasting 


through  the  term  of  this  permit,  the 
permittee  is  authorized  to  discharge 
treated  groundwater  and  stormwater 
that  has  been  contaminated  by  Aviation 
Gasoline,  Jet  Fuel  or  Diesel.  It  is 
anticipated  that  these  contaminated 
waters  will  be  treated  by  air  stripping, 
followed  by  activated  carbon  adsorption 
if  necessary  or  equivalent  treatment  to 
meet  the  foregoing  effluent  limitations. 
Such  discharges  shall  be  limited  and 
monitored  by  the  permittee  as  specified 
below: 


Discharge  lirnitaltons        i                         Monitoring  requirements 

Effluent  characteristic 

Daily  avg 

Daily  max 

Measurement  frequency 

Sample  type 

Report 

Report 
1.0 

Continuous 

Flowmeter. 

l/rTKjnth 

Grab. 

Benzene,  ng/l 

100.0 
30.0 

1 /month 

Grab. 

1  /month 

Grab. 

'  Monitoring  for  this  parameter  is  required  only  when  contamination  results  from  leaded  fuel. 
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The  effluent  (100%)  shall  not  be  lethal 
to  more  than  50%  of  appropriate  fish  and 
invertebrate  test  organisms  in  48  hour 
static  toxicity  tests  (48-hr.  Cm).  Failure 
to  demonstrate  compliance  with  the 
acute  toxicity  requirement  will 
constitute  a  violation  of  this  permit,  (see 
Part  V-2.). 

The  pH  shall  not  be  less  than  6.0 
standard  units  nor  greater  than  8.5 
standard  units  and  shall  be  monitored 
once  every  month  by  grab  sample,  or 
continuously  with  a  recorder,  at  the 
discretion  of  the  permittee  (See  item 
I.B.4). 

There  shall  be  no  discharge  of  floating 
solids  or  visible  foam  in  other  than  trace 
amounts. 

Samples  taken  in  compliance  with  the 
monitoring  requirements  specified 
above  shall  be  taken  at  the  following 
location(s]:  Nearest  accessible  point 
after  final  treatment  but  prior  to  actual 
discharge  or  mixing  with  the  receiving 
waters. 

B.  Other  Requirements 

1.  Any  more  frequent  effluent 
discharge  monitoring  required  by  the 
Florida  Department  of  Environmental 
Regulation  (FDER)  for  the  parameters 
limited  in  this  permit,  or  different 
parameters,  shall  be  reported  to  the 
Permit  Issuing  Authority  in  accordance 
with  the  requirements  of  Part  III-A  of 
this  permit. 

2.  Effluent  limitations  for  combining 
Contaminated  Groundwater  pumped  to 
above-ground  storage  tanks,  with 
Contaminated  Groundwater  from  the 
sites  recovery  wells. 

a.  If  the  permittee  desires  coverage 
where  waste  streams  from  a  facility 
covered  by  this  General  Permit  are 
combined  for  treatment  of  contaminated 
groundwater  and  performance  data 
indicate  the  discharge  is  capable  of 
meeting  the  applicable  limits  as 
described  in  Part  I  A.l  or  A.2,  then 
approval  to  combine  these  discharges 
may  be  requested. 

3.  Within  60  days  of  the  effective  date 
of  this  permit  or  startup  of  discharge  the 
permittee  shall  also  submit  the  results  of 
the  following  analyses.  These  analyses 
shall  be  performed  on  a  representative 
sample  of  the  groundwater  effluent 
discharge,  taken  after  final  treatment. 
Required  analyses  (one  time  only): 

a.  EPA  Method  625— Acid  and  base/ 
neutral  extractable  organics 

b.  EPA  Method  624— Purgeabie 
Organics 

If  the  analyses  required  in  the  above 
Par*  B-3  reveal  other  toxic  pollutants  or 
subsequent  biomonitoring  test  shows 
lethality,  (less  than  50%  survival  of  test 
organisms  in  100%  effluent)  this  General 


Permit  may  be  terminated  and  an 
individual  permit  issued. 

4.  If  the  pH  is  monitored  continuously, 
the  pH  values  shall  not  deviate  outside 
the  required  range  more  than  7  hours 
and  26  minutes  in  any  calendar  month 
and  no  individual  excursion  shall 
exceed  60  minutes.  An  "excursion"  is  an 
unintentional  and  temporary  incident  in 
which  the  pH  value  of  discharge 
wastewater  exceeds  the  range  set  forth 
in  the  permit. 

C.  Test  Procedures 

In  performing  the  analysis  for  the 
dissolved  constituents  in  the  surface 
water  and  groundwater  the  permittee 
shall  use  the  guidelines  recommended 
and  described  in  sections  17-70.008(9)[a- 
e]  of  the  petroleum  contamination  site 
cleanup  criteria  rule  for  the  State  of 
Florida. 

a.  If  the  petroleum  contamination  is 
fi-om  a  petroleum  fuel  in  which  the 
source  of  contamination  has  not  been 
identified,  the  groundwater  shall  be 
analyzed  (using  the  recommended 
methods)  for  the  following  parameters 
as  described  in  Section  17.70.008(9){d]  of 
the  State  Underground  Petroleum 
Environmental  Response  Program: 


(1)  Lead ...„.  (EPA  Method  239.2  ( 


(2)  Priority  Pollutant  Vola- 
tile Organics. 

(3)  Prionty  Pollutant  Ex- 
tractable  Organics. 

(4)  Non-prionty  Pollutant 
Organics  (with  GC/MS 
Peaks  greater  than  10 
ppb). 


Standard  Method 
304) 
(EPA  Method  824) 

(EPA  Method  825) 

(EPA  Methods  624  « 
625) 


D.  Schedule  of  Compliance 

1.  The  permittee  shall  achieve 
compliance  with  the  effluent  hmifations 
specified  for  discharges  in  accordance 
with  the  following  schedule:  Operational 
level  attained  *  *  '  Upon  Notification 
of  Coverage. 

2.  No  later  than  14  calendar  days  after 
any  date  identified  in  the  above 
schedule  of  compliance  the  permittee 
shall  submit  either  a  report  of  progress 
or,  in  any  case  of  specific  actions  being 
required  by  identified  dates,  a  written 
notice  of  compliance  or  noncompliance. 
In  the  latter  case,  the  notice  shall 
include  the  cause  of  noncompliance,  any 
remedial  actions  taken,  and  the 
probability  of  meeting  the  next 
scheduled  requirement. 


Part  II 

Standard  Conditions  for  NPDES  Permits 

Section  A.  General  Conditions 

1.  Duty  to  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompliance  constitutes  a  violation  of 
the  Clean  Water  Act  and  is  grounds  for 
enforcement  action;  for  permit 
termination,  revocation  and  reissuance, 
or  modification;  or  for  denial  of  a  permit 
renewal  application. 

2.  Penalties  for  Violations  of  Permit 
Conditions 

Any  person  who  violates  a  permit 
condition  is  subject  to  a  civil  penalty  not 
to  exceed  $25,000  per  day  of  such 
violation.  Any  person  who  willfully  or 
negligently  violates  permit  conditions  is 
subject  to  a  fine  of  up  to  $50,000  per  day 
of  violation,  or  by  imprisonment  for  not 
more  than  1  year,  or  both. 

3.  Duty  to  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
which  has  a  reasonable  likelihood  of 
adversely  affecting  human  health  or  the 
environment. 

4.  Permit  Modification 

After  notice  and  opportunity  for  a 
hearing,  this  permit  may  be  modified, 
terminated  or  revoked  for  cause  (as 
described  in  40  CFR  122.62  et  seq.) 
including,  but  not  limited  to,  the 
following: 

a.  Violation  of  any  terms  or  conditions 
of  this  permit; 

b.  Obtaining  this  permit  by 
misrepresentation  or  failure  to  disclose 
fully  all  relevant  facts: 

c.  A  change  in  any  conditions  that 
requires  either  temporary  interruption  or 
elimination  of  the  permitted  discharge: 
or 

d.  Information  newly  acquired  by  the 
Agency  indicating  the  discharge  poses  a 
threat  to  human  health  or  welfare. 

If  the  permittee  believes  that  any  past 
or  planned  activity  would  be  cause  for 
modification  or  revocation  and 
reissuance  under  40  CFR  122.62,  the 
permittee  must  report  such  information 
to  the  Permit  Issuing  Authority.  The 
submittal  of  a  new  application  may  be 
required  of  the  permittee.  The  filing  of  a 
request  by  the  permittee  for  a  permit 
modification,  revocation  and  reissuance, 
or  termination,  or  a  notification  of 
planned  changes  or  anticipated 
noncompliance,  does  not  stay  any 
permit  condition. 
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5.  Toxic  Pollutants 

Notwithstanding  Paragraph  A-4, 
above,  if  a  toxic  effluent  standard  or 
prohibition  (including  any  schedule  of 
compliance  specified  in  such  effluent 
standard  or  prohibition]  is  established 
under  section  307(a)  of  the  Act  for  a 
toxic  pollutant  which  is  present  in  the 
discharge  and  such  standard  or 
prohibition  is  more  stringent  than  any 
limitation  for  such  pollutant  in  this 
permit,  this  permit  shall  be  modified  or 
revoked  and  reissued  to  conform  to  the 
toxic  effluent  standard  or  prohibition 
and  the  permittee  so  notified. 

The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  section  307(a)  of  the 
Clean  Water  Act  for  toxic  pollutants 
within  the  time  provided  in  the 
regulations  that  establish  those 
standards  or  prohibitions,  even  if  the 
permit  has  not  yet  been  modified  to 
incorporate  the  requirement. 

6.  Civil  and  Criminal  Liability 

Except  as  provided  in  permit 
conditions  on  "Bypassing"  Section  B, 
Paragraph  B-3,  nothing  in  this  permit 
shall  be  construed  to  relieve  the 
permittee  from  civil  or  criminal 
penalties  for  noncompliance. 

7.  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabihties,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  Section  311  of  the 
Act. 

8.  State  Laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
•   from  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  State  law  or  regulation  under 
authority  preserved  by  pection  510  of  the 
Act. 

9.  Property  Rights 

The  issuance  of  this  permit  does  not 
convey  any  property  rights  of  any  sort, 
or  any  exclusive  privileges,  nor  does  it 
authorize  any  injury  to  private  property 
or  any  invasion  of  personal  rights,  nor 
any  infringement  of  Federal,  State  or 
local  laws  or  regulations. 

10.  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit,  or  the  appHcation  of  any 
provision  of  this  permit  to  any 
circumstance,  is  held  invalid,  the 
application  of  such  provision  to  other 


circumstances,  and  the  remainder  of  this 
permit,  shall  not  be  affected  thereby. 

11.  Duty  To  Provide  Information 

The  permittee  shall  furnish  to  the 
Permit  Issuing  Authority,  within  a 
reasonable  time,  any  information  which 
the  Permit  Issuing  Authority  may 
request  to  detemine  whether  cause 
exists  for  modifying,  revoking  and 
reissuing,  or  terminating  this  permit  or 
to  determine  compliance  with  this 
permit.  The  permittee  shall  also  furnish 
to  the  Permit  Issuing  Authority  upon 
request,  copies  of  records  required  to  be 
kept  by  this  permit. 

Section  B.  Operation  and  Maintenance 
of  Pollution  Controls 

1.  Proper  Operation  and  Maintenance 

The  permittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances) 
which  are  installed  or  used  by  the 
permittee  to  achieve  compliance  with 
the  conditions  of  this  permit.  Proper 
operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quahty  assurance 
procedures.  This  provision  requires  the 
operation  of  back-up  or  auxiliary 
facilities  or  similar  systems  which  are 
installed  by  a  permittee  only  when  the 
operation  is  necessary  to  achieve 
compliance  with  the  conditions  of  the 
permit. 

2.  Need  To  Halt  or  Reduce  Not  a 
Defense 

It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the  condition 
of  this  permit. 

3.  Bypass  of  Treatment  Facilities 

a.  Definitions 

(1)  "Bypass"  means  the  intentional 
diversion  of  waste  streams  from  any 
portion  of  a  treatment  facility,  which  is 
not  a  designed  or  established  operating 
mode  for  the  facility. 

(2)  "Severe  property  damage"  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expected  to  occur  in  the  absence  of  a 
bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

b.  Bypass  not  exceeding  limitations. 
The  permittee  may  allow  any  bypass 

to  occur  which  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if  it 


also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  Paragraphs  c.  and  d.  of  this 
section. 

c.  Notice 

(1)  Anticipated  bypass.  If  the 
permittee  knows  in  advance  of  the  need 
for  a  bypass,  it  shall  submit  prior  notice, 
if  possible  at  least  ten  days  before  the 
date  of  the  bypass;  including  an 
evaluation  of  the  anticipated  quality  and 
effect  of  the  bypass. 

(2)  Unanticipated  bypass.  The 
permittee  shall  submit  notice  of  an 
unanticipated  bypass  as  required  in 
Section  D.  Paragraph  D-4  (24-hour 
notice). 

d.  Prohibition  of  bypass. 

(1)  Bypass  is  prohibited  and  the 
Permit  Issuing  Authority  may  take 
enforcement  action  against  a  permittee 
for  bypass,  unless: 

(a)  Bypass  was  unavoidable  to 
prevent  loss  of  life;  personal  injury,  or 
severe  and  extensive  property  damage; 

(b)  There  were  no  feasible 
alternatives  to  the  bypass,  such  as 
maintenance  of  sufficient  reserve 
holding  capacity,  the  use  of  auxiliary 
treatment  facilities,  retention  of 
untreated  waste,  waste  hauling,  or 
maintenance  during  normal  periods  of 
equipment  downtime.  This  condition  is 
not  satisfied  if  adequate  back-up 
equipment  should  have  been  installed  in 
the  exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and 

(c)  The  permittee  submitted  notices  as 
required  under  Paragraph  b.  of  this 
section. 

(2)  The  Permit  Issuing  Authority  may, 
within  its  authority,  approve  an 
anticipated  bypass,  after  considering  its 
adverse  effects,  if  the  Permit  Issuing 
Authority  determines  that  it  will  meet 
the  three  conditions  listed  above  in 
Paragraph  d.(l)  of  this  section. 

4.  Upsets 

"Upset"  means  an  exceptional 
incident  in  which  there  is  unintentional 
and  temporary  noncompliance  with 
technology  based  permit  effluent 
limitations  because  of  factors  beyond 
the  control  of  the  permittee.  An  upset 
does  not  include  noncompliance  to  the 
extent  caused  by  operational  error, 
improperly  designed  treatment  facilities, 
inadequate  treatment  facilities,  lack  of 
preventive  maintenance,  or  careless  or 
improper  operation.  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  non-compliance  with 
such  technology  based  permit  limitation 


32446 


Federal  Register  /  Vol.  53,  No.  165  /  Thursday,  August  25,  1988  /  Notices 


if  the  requirements  of  40  CFR 
122.41(n)(3)  are  met.  (Note  that  this 
provision  does  not  apply  to  water 
quality  requirements.) 

5.  Removed  Substances 

This  permit  does  not  authorize 
discharge  of  solids,  sludge,  filter 
backwash,  or  other  pollutants  removed 
in  the  course  of  treatment  or  control  of 
wastewaters  to  waters  of  the  United 
States  unless  specifically  limited  in  Part 
1. 

Section  C.  Monitoring  and  Records 

1.  Representative  Sampling 

Samples  and  measurements  taken  as 
required  herein  shall  be  representative 
of  the  volume  and  nature  of  the 
monitored  discharge.  All  samples  shall 
be  taken  at  the  monitoring  points 
specified  in  this  permit  and,  unless 
otherwise  specified,  before  the  effluent 
joins  or  is  diluted  by  any  other 
wastestream,  body  of  water,  or 
substance.  Monitoring  points  shall  not 
be  changed  without  notification  to  and 
the  approval  of  the  Permit  Issuing 
Authority. 

2.  Flow  Measurements 

Appropriate  flow  measurement 
devices  and  methods  consistent  with 
accepted  scientific  practices  shall  be 
selected  and  used  to  insure  the  accuracy 
and  reliability  of  measurements  of  the 
volume  of  monitored  discharges.  The 
devices  shall  be  installed,  calibrated 
and  maintained  to  insure  that  the 
accuracy  of  the  measurements  are 
consistent  with  the  accepted  capability 
of  that  type  of  device.  Devices  selected 
shall  be  capable  of  measuring  flows 
with  a  maximum  deviation  of  less  than 
+  10%  from  the  true  discharge  rates 
throughout  the  range  of  expected 
discharge  volumes.  Guidance  in 
selection,  installation,  calibration  and 
operation  of  acceptable  flow 
measurement  devices  can  be  obtained 
from  the  following  references. 

a.  "A  Guide  of  Methods  and 
Standards  for  the  Measurement  of 
Waterflow",  U.S. ! '  .  .rtment  of 
Commerce,  National  Bureau  of 
Standards,  NBS  Special  Publication  421, 
May  1975,  97  pp.  (Available  from  the 
U.S.  Government  Printing  Office, 
Washington.  DC  20402.  Order  by  SD 
catalog  No.  Cl3.10:421) 

b.  "Water  Measurement  Manual",  U.S. 
Department  of  the  Interior,  Bureau  of 
Reclamation,  Second  Edition,  Revised 
Reprint,  1974,  327  pp.  (Available  from 
the  U.S.  Government  Printing  Office. 
Washington,  DC  20402.  Order  by  catalog 
No.  127.19/2:W29/2,  Stock  No.  S/N 
24003-0027.) 


c.  "Flow  Measurement  in  Open 
Channels  and  Closed  Conduits",  U.S. 
Department  of  Commerce,  National 
Bureau  of  Standards,  NBS  Special 
Publication  484,  October  1977,  982  pp. 
(Available  in  paper  copy  or  microfiche 
from  National  Technical  Information 
Service  (NTIS),  Springfield.  VA  22151. 
Order  by  NTIS  No.  PB-273  535/5ST.) 

d.  "NPDES  Compliance  Flow 
Measurement  Manual",  U.S. 
Environmental  Protection  Agency, 
Office  of  Water  Enforcement, 
Publication  MCD-77,  September  1981, 
135  pp.  (Available  from  the  General 
Services  Administration  (8BRC), 
Centralized  Mailing  Lists  Services, 
Building  41,  Denver  Federal  Center, 
Denver,  CO  80225.) 

3.  Monitoring  Procedures 

Monitoring  must  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  Part  136,  unless  other  test 
procedures  have  been  specified  in  this 
permit. 

4.  Penalties  for  Tampering 

The  Clean  Water  Act  provides  that 
any  person  who  falsifies,  tampers  with, 
or  knowingly  renders  inaccurate,  any 
monitoring  device  or  method  required  to 
be  maintained  under  this  permit  shall, 
upon  conviction,  be  punished  by  a  fine 
of  not  more  than  $10,000  per  violation,  or 
by  imprisonment  for  not  more  than  2 
years  per  violation,  or  by  both. 

5.  Retention  of  Records 

The  permittee  shall  retain  records  of 
all  monitoring  information,  including  all 
calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
copies  of  all  reports  required  by  this 
permit,  and  records  of  all  data  used  to 
complete  the  application  for  this  permit, 
for  a  period  of  at  least  3  years  from  the 
date  of  the  sample,  measurement,  report 
or  application.  This  period  may  be 
extended  by  the  Permit  Issuing 
Authority  at  any  time. 

6.  Record  Contents 

Records  of  monitoring  information 
shall  include: 

a.  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

b.  The  individual(s)  who  performed 
the  sampling  of  measurements; 

c.  The  date(s)  analyses  were 
performed; 

d.  The  individual(s)  who  performed 
the  analyses; 

e.  The  analytical  techniques  or 
methods  used;  and 

f.  The  results  of  such  analyses. 


7.  Inspection  and  Entry 

The  permittee  shall  allow  the  Permit 
Issuing  Authority,  or  an  authorized 
representative,  upon  the  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  law,  to: 

a.  Enter  upon  the  permittee's  premises 
where  a  regulated  facility  or  activity  is 
located  or  conducted,  or  where  records 
must  be  kept  under  the  conditions  of  this 
permit; 

b.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

c.  Inspect  at  reasonable  time  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
required  under  this  permit;  and 

d.  Sample  or  monitor  at  reasonable 
times,  for  the  purposes  of  assuring 
permit  compliance  or  as  otherwise 
authorized  by  the  Clean  Water  Act,  any 
substances  or  parameters  at  any 
location. 

Section  D.  Reporting  Requirements 

1.  Change  in  Discharge 

The  permittee  shall  give  notice  to  the 
Permit  Issuing  Authority  as  soon  as 
possible  of  any  planned  physical 
alterations  or  additions  to  the  permitted 
facility.  Notice  is  required  only  when: 

a.  The  alteration  or  addition  to  a 
permitted  facility  may  meet  one  of  the 
criteria  for  determining  whether  a 
facility  is  a  new  source;  or 

b.  The  alteration  or  addition  could 
significantly  change  the  nature  or 
increase  the  quantity  of  pollutants 
discharged.  This  notification  applies  to 
pollutants  which  are  subject  neither  to 
effluent  limitations  in  the  permit,  nor  to 
notification  requirements  under  Section 
D,  Paragraph  I>-10(a). 

2.  Anticipated  Noncompliance 

The  permittee  shall  give  advance 
notice  to  the  Permit  Issuing  Authority  of 
any  planned  change  in  the  permitted 
facility  or  activity  which  may  result  in 
noncompliance  with  permit 
requirements.  Any  maintenance  of 
facilities,  which  might  necessitate 
unavoidable  interruption  of  operation 
and  degradation  of  effluent  quality,  shall 
be  scheduled  during  noncritical  water 
quality  periods  and  carried  out  in  a 
manner  approved  by  the  Permit  Issuing 
Authority. 

3.  Transfer  of  Ownership  or  Control 

A  permit  may  be  automatically 
transferred  to  another  party  if: 

a.  The  permittee  notifies  the  Permit 
Issuing  Authority  of  the  proposed 
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transfer  «t  lent  30<kys  in  advanoe  of 
the  proposed  tranifer  date; 

b.  T)ie  nolicc  iadudes  a  written 
agreesaenl  bKtttBea  <die  exnfling  and 
new  permittees  cantaintng  a  specific 
date  for  tranrfer  of  pemit  responsibility, 
Goverage,  atnd  liabiKtf  between  them; 
and 

c.  The  Peitna*  issmng  Airthority  does 
not  notify  the  existii^  peimittee  of  his  or 
her  ii^ent  to  modify  or  revoke  and 
reissue  the  perniil  ff  tins  notioe  is  not 
received,  the  transfer  is  effective  on  the 
date  specified  in  the  agreement 
ntentioned  in  panagraph  b. 

4.  Monitoring  Reports 

See  Pert  III  of  this  ftermit. 

5.  Additional  Monitoring  by  the 
Permittee 

If  the  permittee  monitof  s  any  pollutant 
more  frequeHt^y  than  requu-ed  by  this 
pernat,  using  test  procedupes  approved 
under  40  CFR  13B  or  as  specified  in  this 
permit,  the  results  of  this  monitoring 
shall  be  inchided  in  the  calculation  and 
reporting  of  fhe  data  submitted  in  the 
EKscharge  Monitoring  Report  P^MRl. 
Such  increased  frequency  shall  abo  be 
indicated. 

6.  Averaging  of  Measwements 

Calculstrons  for  limitations  which 
require  avera^ng  of  measurements  shall 
utiiire  en  aiithmetic  mean  unless 
otherwise  specified  by  the  Permit 
Issuing  Authority  in  the  permit. 

7.  Compliance  Schedules 

R^Nsrtfi  of  corapUaTice  or 
noncompliance  with,  or  any  progress 
reports  on,  interim  and  final 
requireraents  contained  in  any 
compliance  schedule  of  this  permit  shall 
be  submitted  no  later  than  14  days 
following  each  schedule  date.  Any 
reports  of  noncompliance  shall  include 
the  cause  of  noncompliance,  any 
remedial  actions  taken,  and  the 
probability  of  meeting  the  next 
scheduled  requirement. 

8.  Twenty-Four  Hour  Reporting 

The  permittee  shaU  orally  report  any 
noncompliance  which  may  endanger 
health  or  the  environment,  within  24 
hours  from  the  time  the  permittee 
becomes  aware  of  the  circumstances.  A 
written  submission  shall  also  be 
provided  within  5  days  of  the  time  the 
permittee  becomes  aware  of  the 
circumstances.  The  written  submission 
shall  contain  a  description  of  the 
noncompKance  and  its  cause,  the  period 
of  noncompliance,  including  exact  dates 
and  times;  and  if  the  noncompliance  his 
not  ^en  corrected,  the  anticipated  time 
it  is  expected  to  ooatimie.  and  steps 


taken  or  planned  to  reduce,  eliminate, 
and  {aevenft  reoccnnience  of  the 
noncompliance.  The  Permit  Issuing 
Authority  may  verbally  waive  the 
written  report,  on  a  case-by-case  basis, 
when  <he  oral  report  is  made. 

The  following  violations  shall  be 
included  in  the  24  hoar  report  when  they 
might  endanger  health  or  the 
environment: 

a.  An  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit. 

b.  Any  upseft  which  exceeds  any 
effluent  limitation  in  the  permit. 

9.  Oth«-  N(H)oomplianoe 

Tlie  permittee  shaH  report  in  narrative 
form,  all  instances  of  nonconqjhance  not 
previoosly  reported  under  Section  D, 
Para^aphs  D-1,  D-4,  D-7.  and  D-6  at 
the  time  monitoring  reports  are 
submitted.  The  reports  shall  contain  the 
information  Twted  in  Paragraph  D-8. 

10.  Changes  in  Discharges  of  Toxic 
Substances 

The  permittee  shall  notify  the  Permit 
Issuing  Axtthority  as  soon  as  it  knows  or 
has  reason  to  beheve: 

a.  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  the 
discharge,  on  a  routine  or  frequent  basis, 
of  any  toxic  substance(s)  (listed  at  40 
CFR  122.  Appendix  D,  Table  U  and  III) 
which  is  not  limited  in  the  permit,  if  that 
discharge  will  exceed  the  highest  of  the 
following  "notification  levels": 

(1)  One  hundred  micrograms  per  hter 
(100  ug/1);  or 

(2]  Two  hundred  micrograms  per  liter 
(200  ug/1)  for  acrolein  and  acrylonitrile: 
five  hundred  micrograms  per  liter  (590 
ug/1)  for  2,  4-dinitrophenol  and  for  2- 
methyl-4, 6-dinitrcphenol;  and  one 
milligram  per  liter  (1  mg/1)  for  antimony. 

b.  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  any 
discharge,  on  a  non-routine  or  infrequent 
basis,  of  a  toxic  pollutant  (hsted  at  40 
CFR  122,  Appendix  D.  Table  II  and  III) 
which  is  not  limited  in  the  permit  if  that 
discharge  will  exceed  the  highest  of  the 
following  "notification  levels": 

(1)  Five  hundred  micrograms  per  hter 
(500  ug/U;  or 

(2)  One  milligram  per  liter  (1  mg/1)  for 
antimony. 

11.  Signatory  Requirements 

All  appUcations,  reports,  or 
information  snbmitted  to  the  Permit 
Issuing  AuAority  shall  be  signed  and 
certified. 

a.  All  permit  applications  shall  be 
signed  rs  follows: 

(1)  For  a  corporation:  By  a  responsible 
corporate  officer.  For  the  purpose  of  this 


Section,  a  responsible  corporate  officer 
means: 

(1)  A  president,  secretary,  treasurer  or 
vice  president  of  the  corporation  in 
chacge  of  a  principai  business  function, 
or  any  other  person  who  performs 
siniiar  policy — or  decision-making 
fimctions  for  the  corporation,  or  (2)  the 
manager  of  one  or  more  manufacturing 
production  or  operating  facilities 
employing  more  than  250  persons  or 
having  gross  annual  sales  or 
expenditures  exceeding  $25  million  (in 
seooixl  quarter  1980  dollars),  if  authority 
to  sign  diocements  has  bean  assigned  or 
delegated  to  the  manager  ia  accordance 
with  coiporate  procedures. 

(2)  For  a  partnership  or  sole 
proprietorship:  by  a  general  partner  or 
the  proprietor,  respectively-,  or 

(3)  For  a  iMBScipality.  State.  Federal, 
or  other  public  agency^  by  either  a 
principal  executive  officer  or  ranking 
elected  official. 

b.  All  reports  required  by  the  permit 
and  other  information  requested  by  the 
Permit  Issuing  Anldiarity  shall  be  signed 
by  a  p)er8on  described  above  or  by  a 
duly  authorized  representative  of  that 
person.  A  person  is  a  duly  authorised 
representative  only  if; 

(1)  The  authorization  is  made  in 
writing  by  a  person  described  above; 

(2)  The  authorization  specifies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity;  such 
as  the  position  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superintendent,  position  of  equivalent 
responsibility,  or  an  individual  or 
position  having  overall  responsibility  for 
environmental  matters  for  the  company. 
(A  duly  authorized  representative  may 
thus  be  either  a  named  individual  or  any 
individual  occupying  a  named  position.); 
and 

(3)  The  written  authoNZation  is 
submitted  to  the  Permit  Issuing 
Authority. 

c.  Certification.  Any  person  signing  a 
document  under  paragraphs  (a)  or  (b)  of 
this  section  shall  make  the  following 
certification: 

"1  certify  under  penatty  of  law  that  this 
document  and  all  attachments  were  prepared 
under  the  direction  or  supervision  in 
accordance  with  a  system  designed  to  assure 
that  qualified  personnel  properly  gather  and 
evaluate  the  information  gubmitted.  Based  on 
my  inquiry  of  the  person  or  persons  who 
manage  the  system.  «r  those  persons  directly 
responsible  for  gathering  information,  the 
information  submitted  is,  to  the  best  of  my 
knowledge  and  belief,  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penshies  for  snbmitting  false 
information,  hiclttding  the  possibility  of  fine 
and  imprisonment  for  knowing  violations." 
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12.  Availability  of  Reports 

Except  for  data  determined  to  be 
confidential  under  40  CFR  Part  2,  all 
reports  prepared  in  accordance  with  the 
terms  of  this  permit  shall  be  available 
for  public  inspection  at  the  offices  of  the 
Permit  Issuing  Authority.  As  required  by 
the  Act,  permit  applications,  permits  and 
effluent  data  shall  not  be  considered 
confidential. 

13.  Penalties  for  Falsification  of  Reports 

The  Clean  Water  Act  provides  that 
any  person  who  knowingly  makes  any 
false  statement,  representation,  or 
certification  in  any  record  or  other 
document  submitted  or  required  to  be 
maintained  under  this  permit,  including 
monitoring  reports  or  reports  of 
compliance  or  noncompliance  shall, 
upon  conviction,  be  punished  by  a  fine 
of  not  more  than  $10,000  per  violation,  or 
by  imprisonment  for  not  more  than  2 
years  per  violation,  or  by  both. 

Section  E.  Definitions 

1.  Permit  Issuing  Authority 

The  Regional  Administrator  of  EPA 
Region  IV  or  his  designee,  unless  at 
some  time  in  the  future  the  State 
receives  the  authority  to  administer  the 
NPDES  program  and  assumes 
jurisdiction  over  the  permit;  at  which 
time,  the  Director  of  the  State  program 
receiving  authorization  becomes  the 
issuing  authority. 

2.  Act 

"Act"  means  the  Clean  Water  Act 
(formerly  referred  to  as  the  Federal 
Water  Pollution  Control  Act)  Pub.  L  92- 
500,  as  amended  by  Pub.  L  95-217,  Pub. 
L  95-576  and  Pub.  L  100-4,  33  U.S.C. 
1251  et  seq. 

3.  Concentration  Measurements 

a.  The  "average  monthly 
concentration",  is  the  sum  of  the 
concentrations  of  all  daily  discharges 
sampled  and/or  measured  during  a 
calendar  month  on  which  daily 
discharges  are  sampled  and  measured, 
divided  by  the  number  of  daily 
discharges  sampled  and/or  measured 
during  such  month  (arithmetic  mean  of 
the  daily  concentration  values].  The 
daily  concentration  value  is  equal  to  the 
concentration  of  a  composite  sample  or 
in  the  case  of  grab  samples  is  the 
arithmetic  mean  (weighted  by  flow 
value)  of  all  the  samples  collected 
during  the  calendar  day. 

b.  The  "maximum  daily 
concentration"  is  the  concentration  of  a 
pollutant  discharge  during  a  calendar 
day.  It  is  identified  as  "Daily  Maximum" 
under  "Other  Limits"  in  Part  I  of  the 
permit  and  the  highest  such  value 


recorded  during  the  reporting  period  is 
reported  under  the  "Maximum"  column 
under  "Quality"  on  the  DMR. 

4.  Other  Measurements 

a.  The  effluent  flow  expressed  as 
MGD  is  the  24  hour  average  flow 
averaged  monthly.  It  is  the  arithmetic 
mean  of  the  total  daily  flows  recorded 
during  the  calendar  month.  Where 
monitoring  requirements  for  flow  are 
specified  in  Part  I  of  the  permit  the  flow 
rate  values  are  reported  in  the 
"Average"  column  under  "Quantity"  on 
the  DMR. 

b.  An  "instantaneous  flow 
measurement"  is  a  measure  of  flow 
taken  at  the  time  of  sampling,  when  both 
the  sample  and  flow  will  be 
representative  of  the  total  discharge. 

c.  Where  monitoring  requirements  for 
pH  or  dissolved  oxygen  are  specified  in 
Part  I  of  the  permit,  the  values  are 
generally  reported  in  the  "Quality  or 
Concentration"  column  on  the  DMR. 

5.  Types  of  Samples 

a.  Grab  Sample:  A  "grab  sample"  is  a 
single  influent  or  effluent  portion  which 
is  not  a  composite  sample.  The 
sample(s)  shall  be  collected  at  the 
period(s)  most  representative  of  the  total 
discharge. 

6.  Calendar  Day 

A  calendar  day  is  defined  as  the 
period  from  midnight  of  one  day  until 
midnight  of  the  next  day.  However,  for 
purposes  of  this  permit,  any  consecutive 
24-hour  period  that  reasonably 
represents  the  calendar  day  may  be 
used  for  sampling. 

7.  Hazardous  Substance 

A  hazardous  substance  means  any 
substance  designated  under  40  CFR  Part 
116  pursuant  to  section  311  of  the  Clean 
Water  Act. 

8.  Toxic  Pollutant 

A  toxic  pollutant  is  any  pollutant 
listed  as  toxic  under  section  307(a)(1)  of 
the  Clean  Water  Act. 

Section  F.  Application  Requirements 

a.  For  expired  individual  NPDES 
permits,  dischargers  desiring  coverage 
under  NPDES  General  Permit  Number 
FLG040001  are  required  to  submit  a 
notice  of  intent  (NOI)  to  be  covered  by 
the  general  permit  to  the  Permit  Issuing 
Authority.  The  NOI  shall  include:  (1) 
The  name  and  address  of  the  operation, 
(2)  the  applicable  individual  NPDES 
number(s),  (3)  the  identification  of  any 
new  discharge  location  not  contained  in 
the  expired  permit,  (4)  evidence  that  the 
operation  has  obtained  a  Site 
Rehabilitation  Initiation  Order  from  the 


State  of  Florida,  (5)  a  map  showing  the 
facility  and  discharge  location  (in 
latitude  and  longitude),  and  (6)  the  name 
of  the  receiving  water.  Operators  having 
several  individual  permits  are 
encouraged  to  consolidate  requests  for 
coverage  into  one  NOI  for  all  individual 
permits.  The  previous  submission  of  the 
proper  forms  in  the  renewal  application 
does  not  relieve  the  permittee  desiring 
coverage  under  the  general  permit  of  the 
requirement  to  file  a  NOI. 

b.  Dischargers  having  valid  individual 
NPDES  permits  that  desire  coverage 
under  the  general  permit  are  required  to 
file  a  NOI  to  the  Permit  Issuing 
Authority  within  at  least  30  days  prior  to 
expiration  of  their  current  permit(s).  The 
notice  shall  contain  the  same 
information  specified  in  paragraph  (a) 
above.  Permittees  desiring  to  retain  their 
individual  permit  are  required  to  submit 
the  appropriate  application  forms  at 
least  180  days  before  expiration  of  their 
individual  permit. 

c.  Dischargers  who  have  not 
previously  obtained  a  valid  individual 
NPDES  permit  will  be  required  to  submit 
a  Site  Remedial  Action  Plan  as  required 
by  Florida  Department  of  Environmental 
Regulation  to  EPA.  Such  submittals  shall 
be  accompanied  by  a  NOI  to  be  covered 
by  the  general  permit  and  shall  contain 
the  same  information  specified  in 
paragraph  (a)  above.  The  application  for 
coverage  under  the  general  permit  must 
be  made  at  least  forty-five  (45)  days 
before  the  discharge  is  to  commence. 

d.  Notification  of  coverage  will  be 
given  by  the  Permit  Issuing  Authority  by 
letter  to  the  permittee.  Upon  receipt  of 
coverage  the  permittee  shall  achieve  the 
effluent  limitations  required  by  this 
permit,  once  the  facility  becomes 
operational. 

Section  G.  Additional  General  Permit 
Conditions 

1.  The  Permit  Issuing  Authority  may 
require  any  person  authorized  by  this 
permit  to  apply  for  and  obtain  an 
individual  NPDES  permit  when: 

a.  The  discharge(s)  is  a  significant 
contributor  of  pollution; 

b.  The  discharger  is  not  in  compliance 
with  the  conditions  of  this  permit; 

c.  A  change  has  occurred  in  the 
availability  of  the  demonstrated 
technology  of  practices  for  the  control  of 
abatement  of  pollutants  applicable  to 
the  point  sources; 

d.  Effluent  limitation  guidelines  are 
promulgated  for  point  sources  covered 
by  this  permit; 

e.  A  Water  Quality  Management  Plan 
containing  requirements  applicable  to 
such  point  source  is  approved;  or 
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f.  The  point  80urce(s)  covered  by  this 
permit  no  longer: 

[i]  Involve  the  same  or  substantially 
simiiar  types  of  operations; 

(2)  Discharge  the  same  types  of 
wastes; 

(3)  Require  the  same  effluent 
limitations  or  operating  conditions; 

(4)  Require  the  same  or  similar 
monitoring:  and 

(5)  In  the  opinion  of  the  Regional 
Administrator,  are  more  appropriately 
controlled  under  an  individual  permit 
than  under  a  general  permit. 

The  Regional  Administrator  may 
require  any  operator  authorized  by  this 
permit  to  apply  for  an  individual  NPDES 
permit  only  if  the  operator  has  been 
notified  in  writing  that  a  pemit 
application  is  required. 

2.  Any  operator  authorized  by  this 
permit  may  request  to  be  excluded  from 
the  coverage  of  this  general  permit  by 
applying  for  an  individual  permit.  The 
operator  shall  submit  an  application 
together  with  the  reasons  supporting  the 
request  to  the  Regional  Administrator. 

3.  When  «n  individual  NPDES  permit 
is  issued  to  an  operator  otherwise 
subject  to  this  general  permit,  the 
applicability  of  this  permit  to  the  owner 
or  operator  is  automatically  terminated 
on  the  effective  date  of  the  individual 
permit. 

4.  A  source  excluded  from  coverage 
under  this  general  permit  solely  because 
it  already  has  an  individual  permit  may 
request  that  its  individual  permit  be 
revoked,  and  that  it  be  covered  by  this 
general  permit.  Upon  revocation  of  the 
individual  permit,  this  general  permit 
shall  apply  to  the  source. 

5.  A  petroleum  contamination 
recovery  operation  may  be  excluded 
from  ttris  general  permit  if  it  proposes 
discharges  to  receiving  waters  that  are 
classified  «B  "Special  Protection, 
Outstanding  florida  Waters"  as  set 
forth  by  FAC  17-3.043. 

6.  The  permittee  shall  notify  the 
Permit  Issuing  Authority  within  30  days 
after  the  permanent  termination  of 
discharge  from  their  facility.  This  letter 
shall  include  the  necessary  Site 
Rehabilitation  Completion  Order 
(SRCO]  from  Florida  Bureau  of  Waste 
Cleanup  which  constitutes  final  action 
on  the  State  level  for  completion  of 
cleanup  activities  at  the  affected  site. 
After  review  of  the  SRCO,  permission 
wiU  be  given  by  EPA  to  deactivate 
coverage  by  the  general  NPDES  permit 
for  the  facility. 


Part  in 

Other  Requirements 

A.  Reporting  Cff  Monitoring  Results 

Monitoring  results  obtained  during  the 
previous  calendar  quarter  shall  be 
summarized  for  each  month  (each 
quarter  if  monitoring  frequency  is 
quarterly)  and  must  be  reported  on  a 
Discharge  Monrtoring  Report  Form  (EPA 
No.  3320-1),  postmarked  no  later  than 
the  28th  day  of  the  month  following  the 
completed  calendar  quarter.  (For 
example  data  for  January-March  shall 
be  submitted  by  April  28.)  Duplicate 
signed  copies  of  these,  and  all  other 
reports  required  by  Section  D  of  Part  II, 
Reporting  Requirements,  shall  be 
submitted  to  the  Permit  Issuing 
Authority  and  the  State  at  the  following 
addresses: 
Environmental  Protection  Agency, 
Florida  Dept.  of  Environmental 
Regulation  Region  IV,  Local  District 
Office  Address.  Facilities  Performance 
Branch.  Water  Management  Division, 
345  Courtland  Street.  NE.,  Atlanta,  GA 
30365. 

B.  Reopener  Chase 

This  permit  shall  be  modified,  or 
alternatively  revoked  and  reissued,  to 
comply  with  any  applicable  effluent 
standard  or  limitation  issued  or 
approved  under  sections  301(b)(2)  (C). 
and  (D).  304(b)(^  and  307(a)(2)  of  the 
Clean  Water  Act,  if  the  effluent 
standard  or  limitation  so  issued  or 
approved: 

1.  Contains  different  conditions  or  is 
otherwise  more  stringent  than  any 
condition  in  the  permit;  or 

2.  Controls  any  pollutant  not  limited  in 
the  permit. 

The  permit  as  modified  or  reissued 
under  this  paragraph  shall  also  contain 
any  other  requirements  of  the  Act  then 
applicable. 

Part  IV 

Best  Managenent  Practices  and 
Conditions 

Section  A.  Genera/  Conditions 

1.  BMP  Plan 

Preparation  of  a  Best  Management 
Practices  (BMP)  Plan  shall  be  done  in 
conjunction  with  development  of  the 
Remedial  Action  Plan  required  by 
Florida  Department  of  Environmental 
Regulation  (See  Part  II.F.c).  The 
"NPDES  guidance  Document"  can  be 
used  as  a  reference  which  contains 
technical  information  on  BMPs  and  the 
elements  of  the  BMP  program.  The 
permittee  shall  develop  and  implement  a 
BMP  jdan  which  prevents,  or  minimizes 
the  potential  for.  the  release  of 


pollutants  from  ancillary  activities, 
inclu'iing  material  storage  areas;  plant 
site  runoff;  in-plant  transfer,  process  and 
material  handling  areas;  loading  and 
unloading  operations,  and  sludge  and 
waste  disposal  areas,  to  the  waters  of 
the  United  States  through  plant  site 
runoff;  spillage  or  leaks:  sludge  or  waste 
disposal;  or  drainage  from  raw  material 
storage.  The  term  pollutants  refers  to 
any  substance  listed  as  toxic  under 
section  307(a)(1)  of  the  Clean  Water  Act, 
oil,  as  defined  in  section  311(a)(1)  of  the 
Act,  and  substance  listed  as  hazardous 
under  section  311  of  the  Act.  Copies  of 
the  "NPDES  Guidance  Document"  may 
be  obtained  by  submittir^  -vrritten 
requests  to;  Director.  Permits  Division 
(EN-336).  Office  of  Water  Enforcement 
and  Permits.  401  M  St.  SW., 
Environmental  Protection  Agency, 
Washington.  DC  20460. 

PartV 

Biomonitoring  Program 

In  accordance  with  Part  1  of  this 
permit,  the  permittee  shall  initiate  the 
series  of  tests  described  below  within  30 
days  of  commencement  of  discharge 
fromoutfall(s)O01. 

l.The  permittee  shall  conduct  48-hour 
static  toxicity  tests  on  three  appropriate 
test  species  (EPA/600/4-85/013.  Table 
1).  The  test  organisms  used  shall  include 
at  least  one  fish  and  one  invertebrate 
test  species  (Recommend:  A  Daphnidae 
species,  the  fathead  minnow 
[Pimephales  promelas],  and  one  species 
selected  from  EPA/600/4-85/013,  Table 
1).  Tests  shall  be  conducted  once  everj' 
month  for  a  period  of  three  months 
following  the  initiation  of  the  tests  and 
orrce  every  year  thereafter  for  the 
duration  of  the  permit  using  samples  of 
lOO*  final  effluent.  Such  tests  will  be 
conducted  on  a  grab  sample  of  100% 
final  effluent.  Results  of  all  tests 
conducted  with  any  species  shall  be 
reported  according  to  EPA/600/4-a5/ 
013,  Section  13.  Report  Prep.iration  and 
Data  Utilization,  and  shall  be  suUmiltcd 
to  EPA  with  the  quarterly  dischan>c 
monitoring  report. 

2.  If  lethality'  (less  than  90%  survival  of 
test  organisms  in  100°..  effluent)  is  found 
in  any  of  the  above  samples  of  effluent, 
this  will  constitute  a  violation  of  this 
permit.  The  p«-mittce  will  then  be 
subject  to  the  enforcement  provisions  of 
the  Clean  Water  Act.  In  the  event  a 
violation  of  toxicity  limits  results  in  an 
enforcement  action,  any  different  or 
more  stringent  monitoring  requirements 
imposed  in  that  enforcement  action  shall 
apply  in  lieu  of  the  requirements  of  this 
permit  condition  for  whatever  period  of 
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time  is  specified  by  EPA  in  the 
enforcement  action. 

3.  All  test  organisms,  procedures  and 
quality  assurance  criteria  used  shall  be 
in  accordance  with  Methods  for 
Measuring  the  Acute  Toxicity  of 
Effluent  to  Freshwater  and  Marine 
Organisms.  EPA-600/4-85-013.  A 
standard  reference  toxicant  quality 
assurance  test  shall  be  conducted 
concurrently  with  each  set  of  toxicity 
tests  and  its  results  submitted  with  the 
quarterly  discharge  monitoring  report. 

Fact  Sheet  For  National  Pollutant 
Discharge  Elimination  System  General 
Permit  To  Discharge  Treated 
Wastewater  To  U.  S.  Waters 

(NPDES  Permit  No.  FLG040001) 

7.  Synopsis  of  Application 

a.  Name  and  Address  of  Applicant 
Applicants  within  '.he  political 

boundary  of  the  State  of  Florida 

b.  Type  of  Facility 

System  for  treatment  of  petroleum  fuel 
contaminated  ground  water  and 
stormwater 

c.  Design  Capacity  of  Facility 
To  be  based  on  a  case  by  case 

analyses  of  the  contaminated  site 

d.  Applicant's  Receiving  Waters. 
Waters  of  the  U.S.  in  the  State  of 

Florida 

e.  Description  of  Wastewater  Treatment 

Facilities 
Air  stripping,  aeration,  carbon 
adsorption  when  necessary,  or 
other  water  treatment  technologies 
which  can  effectively  treat 
contaminated  waters  to  the  levels 
required  by  the  general  permit. 

f.  Description  of  discharges  (as  reported 

by  applicant) 
Reviewing  the  effluent  data  submitted 
by  eight  (8)  individual  applicants, 
the  following  information  was 
obtained: 


charactensfc          /J^^ 

Reported 

concentration 

highest 

Benzene 

8 
2 

5 

<  1.0^9/1 

<  10.0  jig/l- 
<20.0tig/1. 

<  I.Ofigl/ 

No  data  reported. 

20ng/1. 

7^.g/1. 

<  IOOng/1. 

No  data  reported. 

Naphthalene 

Do 

Do 

Do 

Lead 

Do 

Do 

Do  . 

2.  Proposed  Effluent  Limits  for  This 
General  Permit 

Discharges  contaminated  with 
automotive  gasoline: 


Effluent  charactenstic 

Daily  maximum 

Benzene 

10>ig/l. 
30.0  fig/ 1 
6  0-8  5  std  units 

Total  Lead  '  ... 

pH 

Discharges  contaminated  with 
aviation  fuels  and  diesel: 


Effluent  characteristic 


Benzene 

Naphthalene.. 
Total  Lead  ' .. 

pH 


Daily  maximum 


1.0^tg/1. 
IOOfig/1 
30>tg/l. 
6.0-8.5  std  unrts. 


'  Required  only  when  contamination  results  from 
U;dO-ud  fuel. 


3.  Background 

The  State  of  Florida's  Department  of 
Environmental  Regulation  (FDER) 
Bureau  of  Waste  Cleanup  has  initiated  a 
remedial  action  process  at  sites  where 
petroleum  contamination  of 
groundwater  has  occurred  through  the 
adoption  of  the  State  Underground 
Petroleum  Environmental  Response 
(SUPER)  Act  of  1986.  This  act  gives  the 
FDER  authority  over  cleanup  operations 
for  areas  which  have  been  contaminated 
by  fuels  from  petroleum  storage 
systems.  As  of  December  of  1987,  FDER 
estimates  that  there  are  over  2000 
facilities  that  have  reported  suspected 
petroleum  leaks.  This  potential 
underground  leak  and  cleanup  activity 
is  expected  to  increase  in  the  near 
future.  The  SUPER  Act  programs  are 
authorized  through  the  year  1997. 
Currently,  EPA  is  issuing  indivdiual 
permits  on  a  case  by  case  basis.  In  order 
to  expedite  this  permitting  process,  and 
treat  possible  contamination  to  drinking 
water  aquifers,  like  the  Biscayne  aquifer 
which  is  an  important  source  of  drinking 
water  in  southern  Florida,  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  general  permit  is  being 
proposed  for  the  State  of  Florida. 

4.  General  Information  for  This  Florida 
General  Permit 

This  general  permit  covers  a  variety  of 
contaminants  found  in  petroleum  fuels. 
This  will  allow  the  operator,  once  a  leak 
has  been  detected  and  groundwater 
supply  contaminated,  to  immediately 
initiate  a  hydrocarbon  recovery  system. 

This  recovery  system  for  the 
treatment  of  contaminated  groundwater 
in  most  cases  consists  of  monitoring 
wells,  and  recovery  wells.  Placement  of 
the  wells  is  generally  determined  after 
geologic  consideration  and  groundwater 
movement  in  the  area  affected.  The  rate 
or  movement  by  the  contaminants  is 
affected  by  the  varying  permeability  and 
adsorptive  characteristics  of  the  water 


filled  pore  spaces  and  depth  to  the 
water  table.  Vapor  recovery  systems  are 
often  used  to  remove  volatiles  from  the 
soil.  After  reaching  the  water  table,  the 
free-floating  contaminant  is  usually 
pumped  from  the  recovery  wells  to  an 
above  ground  storage  tank.  The 
dissolved  organics  in  the  contaminated 
water  are  pumped  to  an  air  stripper  and 
treated  using  packed-tower  aeration  and 
when  necessary,  carbon  adsorption. 
Both  of  these  treatment  processes  have 
been  proven  effective  in  removing  94- 
99%  of  the  volatile  compounds  by 
applying  good  engineering  practices, 
before  discharging  into  surface  waters 
or  nearby  tributaries  and  canals. 

The  State  of  Florida  is  expecting  100 
permits  a  year  which  could  occur  from 
petroleum  contamination  and  proposed 
discharges.  Therefore,  in  order  to  allow 
hydrocarbon  recovery  operations  to  be 
permited  without  delays  in  permit 
issuance,  this  general  permit  is  being 
proposed  for  sources  identified  within 
the  political  boundaries  of  the  state  of 
Florida. 

This  general  permit  may  be  used  to 
authorize  discharges  of  treated  ground  water 
and  any  stormwater  incidental  to  the 
groundwater  cleanup  operation.  All  such 
operations  in  Florida  must  obtain  a  Site 
Rehabilitation  Initiation  Order  (SRIO)  prior 
to  the  cleanup.  This  SRIO  becomes  a  part  of 
the  applicant's  notice  of  intent  (NOI).  This 
permit  is  not  limited  to  cleanup  operations 
funded  by  the  State  of  Florida,  but  may  cover 
all  such  cleanup  operations. 

5.  Basis  For  This  General  Permit  Final 
Effluent  Limits  And  Permit  Conditions 

The  effluent  limits  for  the  general 
permit  are  based  on  treatment 
technology  data  obtained  from  previous 
individual  permits.  The  general  permit 
has  been  written  to  require  an  effluent 
limit  on  three  (3)  chemicals,  i.e., 
benzene,  naphthalene  and  lead.  Based 
on  the  fact  that  benzene  is  a  potential 
carcinogen;  (EPA  440/5-80-0180)  the 
effluent  limit  was  written  to  meet  the 
FDER  community  drinking  water 
standard  of  1.0  ug/l  (FAC  17- 
22.104(l)(g))  and  water  quality  criteria 
for  a  pH  range  of  6.0-8.5  standard  units. 
Based  on  the  "Ambient  Water  Qaulity 
Document  for  Benzene"  this  maximum 
contaminant  level  for  benzene  is  well 
below  the  10-"  risk  factor  of  40  ug/l  for 
consumption  of  contaminated  aquatic 
organisms. 

This  limit  of  1.0  ug/l  is  also  between 
the  10-*  risk  factor  of  6.6  ug/l  and  10-« 
risk  factor  of  .66  ug/l  for  consumption  of 
contaminated  water  and  aquatic 
organisms.  The  effluent  limit  for  lead, 
which  his  added  to  gasoline  in  the  form 
of  tetraethyllead,  was  written  to  meet 
the  FDER  water  quality  standard  of  30 
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ug/l  (FAC  17-3.121(16)(g))  for  Class  III 
Waters.  Based  on  the  "Ambient  Water 
Quality  Document  for  Lead"  this  limit  is 
well  below  the  current  human  health 
standard  of  50  ug/l  which  is  protective 
of  human  health  against  the  ingestion  of 
contaminated  water  and  contaminated 
aquatic  organisms  (EPA  440/5-80-057). 

The  naphthalene  limit  of  100  ug/l  was 
written  according  to  FEDER  petroleum 
contamination  site  cleanup  criteria  (17- 
70.011(5)A  2E).  Based  on  the  "Ambient 
Water  Quality  Document  for 
Naphthalene"  acute  and  chronic  toxicity 
to  freshwater  aquatic  life  occur  at 
concentrations  as  low  as  2300  ug/l  for 
the  Rainbow  Trout  and  620  ug/l  for  the 
Fathead  Minnow,  respectively,  and 
would  occur  at  lower  concentrations 
among  species  that  are  more  sensitive 
than  those  tested.  Since  toxicity 
screening  will  use  acute  tests  only,  a 
water  quality  based  limit  of  .3(2300  ug/ 
1)  or  690  ug/l  could  be  derived.  Also, 
according  to  the  "Handbook  of 
Environmental  Data  and  Organic 
Chemicals"  tainting  of  fish  flesh  occurs 
for  naphthalene  near  1000  ug/l.  The 
petroleum  site  criteria  limit  of  100  ug/l 
is  more  stringent  than  EPA's  water 
quality  document  for  naphthalene  and 
should  provide  adequate  protection  for 
more  sensitive  aquatic  organisms. 

The  permittee  may  request  an 
individual  permit  to  contain  less 
stringent  end-of-pipe  effluent  hmits  for 
benzene,  total  lead  and  naphthalene 
dependent  upon  resulting  instream 
concentrations  durign  critical  low  flows 
of  the  receiving  stream. 

As  with  any  petroleum  fuel,  other 
aromatic  compounds  will  be  present 
once  testing  has  occurred.  Since  other 
volatiles  will  be  present  in  untreated 
groundwater  in  greater  concentrations 
than  benzene,  past  experience  in 
treatment  design  has  shown  that  these 
organics  can  be  effectively  treated 
before  discharging  to  surface  waters. 

According  to  the  "Toxicant  Profile  for 
the  ALKYL  BENZENES",  (Ethylbenzene, 
Isopropylbenzene,  Toluene,  Xylene) 
prepared  for  Florida's  DER  by  the 
Center  of  Biomedical  and  Toxicological 
Research  at  Florida  State  University, 
levels  of  100-200  ug/l  were 
recommended  for  the  protection  of 
aquatic  organisms  and  human  health. 
These  recommendations  are  below 
EPA's  "Ambient  Water  Quality  Critera" 
documents  recommendations  for  human 
health  which  suggest  levels  of  1400  ug/ 
1-14300  ug/l  for  Ethylbenzene  and 
Toluene.  The  recommended  treatment 
technology  of  air  stripping  and  when 
necessary,  carbon  adsorption,  will 
reduce  the  benzene  concentration  to 
below  1.0  ug/l.  Therefore,  EPA  will  not 
impose  specific  limits  on  the  other 


pollutants  which  may  occur  since 
meeting  the  limits  set  in  this  permit 
should  reduce  the  other  pollutants  well 
below  those  levels  allowable  based  on 
Florida's  water  quality  standards.  Also, 
the  effluent  shall  not  be  lethal  to  more 
than  50%  of  appropriate  fish  and 
invertebrate  test  organisms  in  a  48  hour 
static  renewal  toxicity  test.  Because  the 
effluent  from  Outfall  001  may  be  toxic, 
toxicity  testing  requirements  as 
contained  on  Pages  I-l,  1-2  and  in  Part  V 
have  been  included  to  ensure  that  the 
effluent  from  Outfall  conforms  with  FAC 
Section  17-4.244(4)  and  Regional  policy 
as  contained  in  the  document,  "Whole 
Effluent  Toxicity  Testing  Policy  for 
Florida",  dated  May  5, 1986. 

Since  the  recovery  wells  in  most 
instances  are  placed  in  areas  of  highest 
contamination,  it  is  reasonable  to 
conclude  that  the  greatest  potential  for 
toxicity  should  occur  during  the  initial 
stages  of  facility  operation.  Therefore, 
an  initial  frequency  of  once-a-month  for 
three  (3)  months  is  included  in  these 
requirements  to  indicate  instances  of 
toxicity  and  reveal  the  facilities 
treatment  performance  immediately 
after  commencement  of  discharge.  If  no 
toxicity  is  confirmed,  the  frequency  is 
then  reduced  to  yearly  since  the 
permittee  will  be  required  to  meet 
effluent  limitations  and  the  potential  for 
toxicity  is  at  a  minimum.  Failure  to 
demonstrate  compliance  with  the  acute 
toxicity  requirement  will  constitute  a 
violation  of  the  terms  of  the  permit.  The 
sample  type  for  all  monitoring  is  "Grab" 
since  the  untreated  groundwater  quality 
is  expected  to  be  consistent  in  level  of 
contamination. 

The  permittee  is  required  to  develop 
and  implement  a  plan  for  Best 
Management  Practices  (BMPs)  in 
conjunction  with  development  of  the 
Remedial  Action  Plan  required  by  FDER. 
BMPs  are  actions  or  procedures  to 
prevent  or  minimize  the  potential  for  the 
release  of  toxic  pollutants  or  hazardous 
substances  in  significant  amounts  to 
surface  waters. 

6.  Treatment  Technology 

According  to  EPA's  publication 
entitled  "Treatment  of  Volatile  Organic 
Compounds  in  Drinking  Water",  a 
drinking  water  research  experiment  was 
conducted  on  spiked  water  using  one 
organic  volatile  and  then  by  combining 
two  volatiles  with  aeration  as  the 
treatment  process.  It  was  discovered 
that  no  difference  was  observed  in 
treatment  efficiency  when  applying 
aeration  to  one  organic  chemical  or  a 
combination  of  volatiles.  In  this 
particular  experiment  an  overall 
efficiency  of  92%  was  obtained.  Most 
petroleum  fuels  consist  of  a  combination 


of  volatiles  and  aromatics,  each 
different  based  on  additives  included 
during  refining  of  the  fuel.  In  case 
studies  revealed  in  Environmental's 
Science  and  Engineering  document  ESE 
No.  84-912-0300.  packed  tower  aeration 
utilizing  different  packing  materials, 
varying  flow  paths  and  air-to-water 
ratios  have  been  proven  effective  in 
removing  94-99%  of  the  volatiles.  Some 
particular  compounds  are  not  as  easily 
air-stripped  as  others  which  would 
necessitate  the  need  for  a  combination 
treatment  design  used  in  conjunction 
with  aeration. 

Carbon  adsorption  has  been  proven 
effective  in  removing  organics  from 
water  until  the  influent  concentration  is 
in  equilibrium  with  the  effluent  and  the 
organics  no  longer  adhere  to  the  carbon 
surface.  Adsorption  has  been  used 
successfully  in  removing  less  volatile 
compounds  of  higher  molecular  weight. 

According  to  (EPA  570/9-84-005) 
entitled  "Adsorption  Techniques  in 
Drinking  Water  Treatment"  the 
efficiency  of  carbon  adsorption  was 
proven  effective  during  a  case  study  in 
Hialeah,  Florida  at  the  Preston  water 
treatment  plant.  In  this  study, 
groundwater  from  a  drinking  water 
aquifer  was  spiked  with  higher 
molecular  weight  extractables  before 
treating  the  water  with  granular 
activated  carbon.  It  was  found  that  more 
than  90%  removal  of  the  spiked 
compounds  was  obtained.  The 
combination  of  air-stripping  with 
adsorption  usually  extends  the 
adsorptive  life  of  the  activated  carbon 
and  leads  to  more  efficient  treatment, 
but  is  not  always  required  in  every 
situation. 

7.  Other  Legal  Requirements 

A.  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
review  requirements  of  Executive  Order 
12291  pursuant  to  section  8[b)  of  that 
order. 

B.  Regulatory  Flexibility  Act 

After  review  of  the  facts  presented  in 
this  document,  I  hereby  certify,  pursuant 
to  the  provisions  of  5  U.S.C.  605(b),  that 
this  general  NPDES  permit  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Moreover,  the 
permit  reduces  a  significant 
administrative  burden  on  regulated 
sources. 

C.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  in  this 
draft  general  permit  under  the 
Paperwork  Reduction  Act  of  1980,  44 
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U.S.C.  3301  et  seq.  The  information 
coflection  reqairements  of  this  pennrt 
have  already  been  approved  by  the 
Office  of  Management  and  Budget  in 
submissions  made  for  the  NPDES  permit 
program  under  the  provisions  of  the 
Clean  Water  Act 

8.  Requested  Variances  or  Alternatives 
To  Required  Standards 

None. 

9.  EffecUve  Date  Of  Proposed  Effluent 
Limits 

The  proposed  effluent  limits  will  be 
effective  immediately  upon  receipt  of 
written  notification  of  coverage  from  the 
Permit  Issuing  Authority. 

10.  State  Certification  Requirements 

Section  301(b)(1)(c)  of  the  Act  requires 
that  NPDES  permits  contain  conditions 
which  ensure  compliance  with 
applicable  State  water  quality  standards 
or  liraitations.  Section  401  requires  that 
States  certify  that  Federally  issued 
pernuts  are  in  corapliaiKe  with  State 
law.  This  permit  is  for  operations  within 
water*  within  the  State  of  Florida.  EPA 
is  requesting  State  officials  to  review 
and  provide  appropriate  certification  of 
this  draft  general  permit  pursuant  to  40 
CFR  124.53. 

U.  EPA  Contact 

Additional  information  concerning  the 
permit  may  be  obtained  at  the  address 
and  during  the  hours  noted  in  Item  12 
from:  Ms.  Suzanne  D.  Potter,  Public 
Notice  Coordinator,  404/347-3004. 

12.  The  Administrative  Record. 
including  application,  ch-aft  permit,  fact 
sheet,  public  notice  (after  release).  State 
Certification  (after  receipt),  comments 
received,  and  additional  information  is 
available  by  writing  the  EPA,  Region  IV, 
or  for  review  and  copying  at  345 
Courtland  Street,  NE.,  3rd  Floor,  Atlanta. 
Georgia  30365,  between  the  hours  of  8:15 
a.m.  and  4:30  p.m.,  Monday  through 
Friday.  Copies  will  be  provided  at  a 
minimal  charge  per  page. 

13.  Proposed  Schedule  for  Permit 
Issuance 

Draft  Permit  FDER  Bureau  of  Waste 

Cleanup— March  29, 1988 
Draft  Permit  to  EPA  Headquarters— June 

8.1988 
Draft  to  State  for  Certification — August 

11,1988 
Draft  Permit  to  Public  Notice— August 

25, 1988 
Proposed  Issuance  Date — October  12, 

1968 
jFR  Doc.  88-19302  Filed  a-24-8a  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Technical  and  AUocatiofw  Subgroups 
of  Radio  Advisory  Committae;  Joint 
Maoting 

The  Technical  and  Allocations 
Subgroup  of  the  Advisory  Committee  on 
Radio  Broadcasting  will  hold  a  joint 
meeting  at  1:30  p.m.  on  Thursday, 
September  8, 1988  in  the  McCollough 
Room  at  the  Headquarters  of  the 
National  Association  of  Broadcasters, 
1771  N  Street  W..  Washington,  DC. 

The  agenda  will  be: 
— Use  of  the  expanded  AM  band  (1606- 

1705  kHz)  in  die  United  States; 
— Methods  for  improving  the  AM  radio 

broadcast  service: 
— FM  allocations,  with  reference  to  the 

use  of  FM  directional  antennas.  Class 

A  upgrades,  creation  of  FM  Class  C3 

stations,  and  FM  translators; 
— Odier  business. 

Consideration  will  be  given  to  the 
question  of  wiwther  the  subgroups  will 
wish  to  make  written  submissions  to  the 
FCC,  particularly  with  reference  to 
improvement  of  the  AM  tecluuGal 
standards. 

The  Subgroups'  meetings  are 
continuing  ones,  and  may  be  resumed 
after  each  aeasien  at  times  and  places 
decided  by  the  particifMuts.  Meetings  of 
the  Radio  Advisory  Comittittee  end  its 
Subgroups  are  open  to  the  public.  All 
iaterested  persons  are  invited  to 
participate. 

For  further  informatioa.  please  eall 
Wallace  Johnson,  Chairman  of  the 
Technical  Subgroup,  at  (708)  824-5660, 
or  Louis  Stephens,  Chairman  of  the 
Allocations  Subgroup,  M  (202)  254-3394. 
H.  Walksr  FMstsr  IH, 
Acting  Secretary. 
[FR  Doc.  88-19270  Filed  8-24-88;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Adrian  Bancshares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  ha»been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  »t  the  offices  of  the  Bbard  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  (rf  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
nmist  include  a  statement  of  why  a 
written  presentation  would  not  suffice  m 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  not  later  than 
September  12. 1988. 

A.  Federal  Reserve  Bank  of  Kansas 

City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  84198: 

1.  Adrian  Bancshares,  Inc.,  Adrian, 
Missouri;  ta  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Adrian  Bank,  Adrian, 
Missouri. 

2.  Bancorp  II,  Inc^  Kansas  City, 
Kansas;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Citizens  Bank  ef  Pilot 
Grove,  Pilet  Grove,  MissotirL 

3.  First  Nbtieaai  of  Nebraska,  Inc., 
Omaha,  ^tebEaska;  to  acquire  80  percent 
of  the  voting  shares  ef  First  National 
Columbus  Bancorp,  Columbis, 
Nebraska,  parent  of  First  National  Bank 
and  Tn»t  Company  of  Columbus, 
Columbus,  Nebraska. 

B<.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  First  Interstate  Bancorp,  Loji 
Angeles,  California;  to  acquire  100 
percent  of  the  voting  shares  of  Jefferson 
State  Bank,  Medford,  Oregon.  Applicant 
proposes  to  engage  in  State  authorized 
general  insurance  activities  through  the 
bank  as  a  primary  activity. 

2.  Philippine  National  Bank,  Manila, 
Philippines;  to  become  a  bank  holding 
company  by  acquiring  WX)  percent  of  the 
voting  shares  of  Century  Holding 
Corporation,  San  Francisco,  California, 
and  thereby  indirectly  acquire  Century 
Bank,  San  Francisco,  California. 

Board  of  Governors  of  the  Federal  Reserve 
Systtain,  August  19. 1968. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FRDoc.  88-19233  Filed  8-24-88;  8:45  am| 
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Comerica  Inc.;  Application  to  Engage 
da  Novo  in  Permissible  Nont>anking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  19. 
1988. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Comerica  Incorporated,  Detroit, 
Michigan;  to  engage  de  novo  through  its 
subsidiary  Comerica  Investment 
Advisers,  Inc.,  Detroit,  Michigan,  in 
acting  as  an  investment  adviser  in 
providing  to  persons  other  than 
registered  investment  companies 
portfolio  investment  advice,  pursuant  to 
§  225.25(b)(4)(iii)  of  the  Board's 
Regulation  Y 


Board  of  Governors  of  the  Federal  Reserve 
System.  August  19, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  8&-19234  Filed  8-24-88;  8:45  am) 
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John  Elson  Kirkpatriclt;  Change  in 
BanK  Control  Notice;  Acquisition  of 
Shares  of  Banlcs  or  Banic  Holding 
Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(i)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  16, 1988. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  John  Elson  Kirkpatrick.  Oklahoma 
City,  Oklahoma;  to  acquire  an  additional 
14.8-19.0  percent  of  the  voting  shares  of 
Banks  of  Mid-America.  Inc.,  Oklahoma 
City,  Oklahoma,  parent  of  Liberty 
National  Bank  and  Trust  Company. 
Oklahoma  City,  Oklahoma,  and  First 
National  Bank  and  Trust  Company  of 
Tulsa.  Tulsa,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserv'e 
System,  August  19, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-19235  Filed  8-24-88;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Eiigibility  To  Use  GSA  Sources  of 
Supply  And  Services 

agency:  Federal  Supply  Service.  GSA. 
ACTION:  Notice. 

SUMMARY:  This  notice  provides 
information  on  the  eligibility  to  use  GSA 
sources  of  supply  and  services.  This 
action  is  necessary  to  provide  guidance 


concerning  eligibility  requiremer  's  to 
eligible  Government  activities  and  cost- 
reimbursement  contractors  working  for 
the  Government. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  A.  Renner,  Regulations 
Management  Branch  (703-557-5480). 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  text  that  was  extracted 
from  GSA  Order  ADM  4800.2B.  dated 
May  13, 1988,  Subject:  Eligibility  to  use 
GSA  sources  of  supply  and  services. 
The  text  reads  as  follows: 

Subject:  Eligibility  to  use  GSA  sources 
of  supply  and  services 

1.  Purpose.  This  order  provides 
definitions  and  listings  of  those  agencies 
and  other  activities  authorized  to  use 
GSA  sources  of  supply  and  services. 

2.  Background.  The  Federal  Property 
and  Administrative  Services  Act  of  1949, 
as  amended,  authorize  the 
Administrator  to  procure  and  supply 
personal  property  and  nonpersonal 
services  for  the  use  of  executive 
agencies,  mixed-ownership  Government 
corporations,  as  identified  in  the 
Government  Corporation  Control  Act, 
and  the  District  of  Columbia.  Other 
organizations  may  be  eligible  by  reason 
of  enabling  statutory  authority. 

3.  Definition.  GSA  sources  of  supply 
and  services  are  defined  as  those 
support  programs  administered  by  GSA 
and  prescribed  in  the  Federal  Property 
Management  Regulations  (FPMR)  Parts 
101-26 — Procurement  Sources  and 
Programs.  101-39 — Interagency  Fleet 
Management  Systems,  101-40 — 
Transportation  and  Traffic 
Management,  101-42 — Property 
Rehabilitation  Services  and  Facilities, 
101-43  thru  101-46. 101-48  and  101-49, 
Utihzation  and  Disposal  Programs,  and 
in  the  Federal  Information  Resources 
Management  Regulations  (FIRMR),  41 
CFR  ch.  201-32  for  ADP  and  41  CFR  ch. 
201-40  for  Telecommunications. 

4.  Authority  to  use  GSA  sources  of 
supply  and  services.  The  authority  to 
use  GSA  sources  of  supply  and  services 
is  established  by  statute  (see  par.  5). 

5.  Eligible  activities.  Organizations 
eligible  to  use  GSA  sources  of  supply 
and  services  are  covered  by  the 
provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended,  hereafter  referred  to  as  the 
Property  Act.  Definitions  of  the 
organizations  follow.  It  is  noted, 
however,  that  although  an  organization 
may  be  eligible  to  use  these  sources,  it 
does  not  necessarily  mean  that  it  would 
always  be  practical  for  GSA  to  make 
such  sources  available. 

a.  Executive  agencies.  Sections  201(a) 
and  211(b)  of  the  Property  Act  provide 
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for  executive  agencies'  use  of  GSA 
sources  of  supply  and  services. 
Executive  agencies,  as  defined  in 
section  3(a)  of  the  Property  Act,  include: 

(1)  Executive  departments.  These  are 
the  cabinet  departments  defined  in  5 
U.S.C.  101  and  are  listed  in  app.  A. 

(2)  Wholly  owned  Government 
corporations.  These  are  defined  in  31 
U.S.C.  9101  and  are  listed  in  App.  A. 

(3)  Independent  establishments  in  the 
executive  branch  of  the  Government. 
These  are  generally  defined  by  5  U.S.C. 
104.  However,  it  is  often  necessary  to 
consult  specific  statutes,  legislative 
histories,  and  other  references  to 
determine  whether  a  particular 
establishment  is  within  the  executive 
branch.  To  the  extent  that  GSA  has 
made  such  determinations,  the 
organizations  qualifying  under  this 
authority  are  listed  in  app.  A. 

b.  Other  Federal  agencies,  mixed- 
ownership  Government  corporations, 
and  the  District  of  Columbia.  Sections 
201(b)  and  211(b)  of  the  Property  Act 
authorize  the  Administrator  of  General 
Services  to  provide  GSA  sources  of 
supply  and  services  to  these 
organizations  upon  request. 

(1)  Other  Federal  agencies.  These 
Federal  agencies  are  those  defined  in 
section  3(b)  of  the  Property  Act  which 
are  not  in  the  executive  branch;  i.e.,  any 
establishment  in  the  legislative  or 
judicial  branch  of  the  Government 
(except  the  Senate,  the  House  of 
Representatives,  and  the  Architect  of 
the  Capitol  and  any  activities  under  his 
direction).  To  the  extent  that  GSA  has 
made  such  determinations,  the 
organizations  qualifying  under  this 
authority  are  listed  in  app.  B. 

(2)  Mixed-ownership  Government 
corporations.  These  are  included  m 
sections  201(b)  and  211(b)  of  the 
Property  Act  and  defined  in  31  U.S.C. 
9101.  They  are  listed  in  app.  B. 

(3)  District  of  Columbia.  The 
Government  of  the  District  of  Columbia 
is  eligible  to  use  GSA  sources  of  supply 
and  services.  The  Government  of  the 
District  of  Columbia,  and  those  parts 
thereof  which  have  been  determined  by 
GSA  to  be  eligible  to  use  its  sources  of 
supply  and  services,  are  listed  in  app.  B. 

c.  The  Senate.  House  of 
Representatives,  and  activities  under 
the  direction  of  the  Architect  of  the 
Capitol.  These  organizations  are  eligible 
to  use  GSA  sources  of  supply  and 
services,  uader  section  602(e)  of  the 
Property  Act,  upon  request.  To  the 
extent  that  GSA  has  determined  that 
various  activities  qualify  under  this 
authority,  they  are  listed  in  app.  B. 

d.  Other  organizations  authorized 
under  the  authority  of  the  Property  Act. 
GSA  has  further  determined,  under  the 


Property  Act,  that  three  other  types  of 
organizations  are  eligible  to  use  its 
sources  of  supply  and  services. 

(1)  Cost-reimbursement  contractors 
(and  subcontractors)  as  properly 
authorized.  Part  51  of  the  Federal 
Acquisition  Regulation  (FAR)  provides 
that  agencies  may  authorize  certain 
contractors  (generally  cost- 
reimbursement  contractors)  to  use  GSA 
schedules,  GSA  stock,  and  GSA  contract 
travel  and  transportation  services.  In 
each  case,  the  written  autorization  must 
conform  to  the  requirements  of  FAR  Part 
51,  Use  of  Government  Sources  by 
Contractors.  Subpart  51.2  prescribes 
policies  and  procedures  governing 
Federal  agencies  in  authorizing  cost- 
reimbursement  contractors  to  obtain 
interagency  fleet  management  system 
vehicles  and  related  services. 

(2)  Fixed-price  contractor  (and 
subcontractors)  purchasing  security 
equipment.  Under  section  201  of  the 
Property  Act,  the  Administrator  has 
determined  that  fixed-price  contractors 
and  lower  tier  subcontractors  who  are 
required  to  maintain  custody  of  security 
classified  records  and  information  may 
purchase  security  equipment  for  GSA 
Procedures  regarding  these 
organizations  are  set  forth  in  FPMR  101- 
26.507  and  101-26.407. 

(3)  Non-Federal  firefigh ting 
organizations  cooperating  with  the 
Forest  Service.  Under  section  201  of  the 
Property  Act,  it  has  been  determined 
that  certain  non-Federal  firefighting 
organizations  may  purchase  wildfire 
suppression  equipment  and  supplies 
from  the  Federal  Supply  Service  (FSS) 
(Article  V,  Agreement  No.  FSS  83-1, 
January  24, 1984). 

(4)  Department  of  the  Interior,  Bureau 
of  Indian  Affairs.  Under  a  Memorandum 
of  Understanding  between  the 
Department  of  the  Interior  and  the 
General  Services  Administration  (FSS- 
83-1)  and  Pub.  L.  93-638,  tribal 
Government  grantees  of  the  Bureau  of 
Indian  Affairs  may  use  GSA  sources  of 
supply  and  services. 

e.  Other  statutes.  Other  statutes 
authorize  specific  organizations  to  use 
GSA  sources  of  supply  and  services. 
These  organizations  are  listed  in  app.  B, 
with  appropriate  annotations.  The  major 
categories  of  such  organizations  include: 

(1)  Certian  charitable  institutions. 
Pursuant  to  Pub.  L.  95-355.  the  following 
activities  are  eligible  to  use  GSA  supply 
sources  and  are  also  listed  in  app.  B: 

(a)  Howard  University; 

(b)  Gallaudet  University; 

(c)  National  Technical  Institute  for  the 
Dea^  and 

(d)  American  Printing  Houae  for  the 
Blind. 


(2)  Certain  territories.  Certain 
territories  of  the  United  States,  as 
indicated  in  app.  B,  are  eligible  to  use 
GSA  sources  of  supply  and  services. 

(Note:  This  authority  has  historically 
depended  on  the  authorizing  provisions  being 
reenacted  in  the  annual  Appropriations  Act 
for  the  Department  of  the  Interior.) 

(3)  Foreign  entities.  Section  607  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended,  22  U.S.C.  2357,  provides  that 
the  President  may  authorize  certain 
countries  and  organizations  to  use  GSA 
sources  of  supply  and  services  as  part  of 
the  foreign  policy  of  the  United  States. 
To  the  extent  that  the  Department  of 
State  has  made  determinations  on 
behalf  of  the  President,  they  are 
included  in  app.  C.  Purchases  made  by 
international  organizations  through  GSA 
sources  of  supply  and  services  must  be 
for  civilian  use  only. 

(4)  Nonappropriated  fvnd  activities. 
FPMR  101-26.000  provide*  that  military 
commissaries  and  nonappropriated  fund 
activities  may  use  GSA  sources  of 
supply  and  services  for  their  own  use. 
not  for  resale,  unless  otherwise 
authorized  by  the  individual  Federal 
agency  and  concurred  in  by  GSA 

6.  Ineligible  activities.  Except  for  the 
acquisition  of  excess  personal  property 
through  sponsoring  agencies.  Federal 
grantees  are  ineligible  to  use  GSA 
sources  of  supply  and  services.  In 
addition,  a  cost-reimbursement 
contractor  cannot  transfer  procurement 
authorization  to  a  third  party  leasing 
company  to  use  GSA  sources  of  supply 
and  services,  unless  the  leasing 
company  has  an  independent 
authorization  to  use  GSA  contracts. 

7.  Excess,  surplus,  and  forfeited 
property.  The  eligibility  of  activities  and 
organizations  to  obtain  supplies  and 
services  from  GSA's  personal  property 
utilization  and  disposal  programs  is 
governed  by  FPMR  Parts  103-43  thru 
101-46. 101-48,  and  101-49. 

8.  Determination  of  eligibility. 
Activities  or  organizations  other  than 
those  covered  in  the  appendixes  may  be 
eligible  to  use  GSA  sourses  of  supply 
and  services.  Requests  to  use  these 
services  received  from  activities  or 
organizations  whose  eligibility  is  in 
question  must  be  forwarded  to  the  office 
of  Customer  Service  and  Marketing, 
Attention:  Marketing  and  Publications 
Division  (FFP),  for  determination. 

Appendix  A — Exocutive  Agencies 

The  following  have  been  determined  to  be 
"executive  agencies,"  or  parts  thereof,  for  the 
purpose  of  using  GSA  sources  of  supply  and 
services.  This  list  is  not  all-inclusive:  other 
activities  also  may  be  eligible  to  use  GSA  on 
a  case-by-case  basis  (see  par.  8):  Listed  here 
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are  major  Federal  activities  and  their 
subordinate  entities  about  which  inquiries 
have  been  received. 
ACTION 

Agency  for  International  Development 
Agriculture,  Department  of 
Air  Force,  Department  of 
Alaska  Natural  Gas  Transportation  System 
American  Battle  Monuments  Commission 
Army  Corps  of  Engineers 
Army,  Department  of 
Board  for  International  Broadcasting 
Bonneville  Power  Administration 
(administrative  and  housekeeping  items) 
Bureau  of  Land  Management 
Central  Intelligence  Agency 
Commerce,  Department  of 
Commission  on  Civil  Rights 
Conunission  on  Fine  Arts 
Commodity  Credit  Corporation 
Commodity  Futures  Trading  Commission 
Consumer  Products  Safety  Commission 
Defense,  Department  of 
Defense,  Agencies  and  |oint  Service 
Schools 
Education.  Department  of 
Energy,  Department  of 
Environmental  Protection  Agency 
Equal  Employment  Opportunity 
Commission 
Executive  Office  of  the  President 
Export-Import  Bank  of  U.S. 
Farm  Credit  Administration 
Federal  Communications  Commission 
Federal  Savings  and  Loan  Insurance 
Corporation 
Federal  Trade  Commission 
Forest  Service,  U.S. 
General  Services  Administration 
Government  National  Mortgage 
Association 

Health  and  Human  Services.  Department  of 
Housing  and  Urban  Development, 
Department  of 
Inter-American  Foundation 
Interior,  Department  of  the 

Interstate  Commerce  Commission 

Justice,  Department  of 

Kennedy  Center 

Labor.  Department  of 

Legal  Services  Corporation  (not  its 
grantees) 

Merit  Systems  Protection  Board 

National  Aeronautics  and  Space 
Administration 

National  Credit  Union  Administration  (not 
individual  credit  unions) 

National  Council  on  the  Handicapped 

National  Endowrment  of  the  Arts 

National  Endowment  for  the  Humanities 

National  Labor  Relations  Board 

National  Science  Foundation 

National  Transportation  Safety  Board 

Navy,  Department  of  the 

Nuclear  Regulatory  Commission 

Occupational  Safety  and  Health  Review 
Conunission 
1       Office  of  Personnel  Management 

Overseas  Private  Investment  Corporation 

Panama  Canal  Conunission 

Peace  Corps 

Pennsylvania  Avenue  Development 
Corporation 

Pension  Benefit  Guaranty  Corporation 

Postal  Rate  Conunission 

Railroad  Retirement  Board 


St.  Elizabeths  Hospital 

St.  Lawrence  Seaway  Development 
Corporation 

Securities  and  Exchange  Commission 

Selective  Service  System 

Small  Business  Administration 

Smithsonian  Institution 

State,  Department  of 

Tennessee  Valley  Authority 

Transportation,  Department  of 

Treasury,  Department  of  the 

U.S.  Arms  Control  and  Disarmament 
Agency 

U.S.  Information  Agency 

U.S.  International  Development  Agency 

U.S.  International  Trade  Commission 

U.S.  Postal  Service 

Veterans  Administration 

Appendix  B — Other  Eligible  Users 

The  following  have  been  determined  to  be 
eligible  to  use  GSA  sources  of  supply  and 
services,  in  addition  to  the  organizations 
listed  in  appendixes  A  and  C.  An  asterisk 
indicates  that  special  limitations  may  apply 
(see  subpar.  5e(2)).  This  list  is  not  all- 
inclusive;  other  activities  also  may  be  eligible 
to  use  GSA  sources.  The  eligibility  of  those 
will  be  ruled  upon  by  GSA  on  a  case-by-case 
basis  (see  par.  8). 

Administrative  Conference  of  the  U.S. 

Administrative  Office  of  the  U.S.  Courts 

Advisory  Commission  on 
Intergovenunental  Relations 

Advisory  Committee  on  Federal  Pay 

American  Printing  House  for  the  Blind 

American  Samoa,  Territorial  and  Local 
Governments  of** 

Architect  of  the  Capitol 

Architectural  and  Transportation  Barriers 
Compliance  Board 

Central  Bank  for  Cooperatives 

Certain  nonappropriated  fund  activities 
(generally,  not  for  resale) 

Coast  Guard  Auxiliary  (through  the  U.S. 
Coast  Guard) 

Committee  for  Purchase  from  the  Blind  and 
Other  Severely  Handicapped 

Contractors  and  Subcontractors — cost- 
reimbursement  (as  authorized  by  the 
applicable  agency's  contracting  official) 

Contractors  and  Subcontractors — fixed- 
price  (security  equipment  only  when  so 
authorized  by  the  applicable  agency's 
contracting  official] 

Courts,  Federal  (not  court  reporters) 

Delaware  River  Basin  Commission 

District  of  Columbia,  Government  of  the 

Federal  Deposit  Insurance  Corporation 

Federal  Home  Loan  Banks 

Federal  Intermediate  Credit  Bank 

Federal  Land  Banks 

Federal  Reserve  Board  of  Governors 

Firefighters,  Non-Federal  (as  authorized  by 
the  Forest  Service,  U.S.  Department  of 
Agriculture 

Gallaudet  University 

General  Accounting  Office 

Government  Printing  Office 

Guam,  Territorial  and  Local  Governments 
of** 

Harry  S.  Truman  Scholarship  Foundation 

House  of  Representatives,  U.S. 

Howard  University  (including  hospital) 

Institute  of  Museum  Services*** 

Japan-United  States  Friendship 
Commission 


Library  of  Congress 

Marine  Mammal  Commission 

National  Buildings  Museum 

National  Capital  Planning  Commission*** 

National  Gallery  of  Art 

National  Guard  Activities  (only  through 
U.S.  Property  and  Fiscal  Officers) 

National  Railroad  Passenger  Corporation 
(i.e.,  AMTRAK) 

National  Technical  Institute  for  the  Deaf 

Navajo  &  Hopi  Indian  Relocation 
Commission 

Northern  Mariana  Islands,  Commonwealth 
of  the  Territorial  and  Local  Governments* 

Office  of  the  Federal  Inspector  for  the 
Alaska  Natural  Gas  Transportation  System 

Prospective  Payment  Assessments 
Commission 

Regional  Banks  for  Cooperatives 

Senate,  U.S. 

Susquehanna  River  Basin  Commission 

Trust  Territory  of  the  Pacific  Islands. 
Government  of*  *  *  * 

U.S.  Commission  on  Civil  Rights 

U.S.  Railway  Association 

U.S.  Representative,  Office  of  joint 
Economic  Conunission 

CENPRO  Project  Saudi  Arabia  (when 
Saudi  Government  caimot  supply) 

U.S.  Soldiers'  and  Airmen's  Home 

U.S.  Synthetic  Fuels  Corporation 

Virgin  Islands,  Territorial  and  Local 
Governments  of  (including  Virgin  Islands  Port 
Authority)** 

Washington  Metropolitan  Area  Transit 
Authority 

Water  Resources  Council 

Appendix  C — International  Organizatians 

The  following  have  been  determined  to  be 
eligible  to  use  GSA  sources  of  supply  and 
services,  in  addition  to  the  organizations 
hsted  in  appendixes  A  and  B.  This  list  is  not 
all-inclusive;  ofhw  activities  also  may  be 
eligible  to  use  GSA  sources.  The  eligibility  of 
those  will  be  ruled  upon  by  GSA  on  a  case- 
by-case  basis  (see  par.  6). 
African  Development  Fund 
Asian  Development  Bank 
Caribbean  Organization 
Customs  Cooperation  Council 
European  Space  Research  Organization 
Food  and  Agriculture  Organization  of  the 
United  Nations 
Great  Lakes  Fishery  Commission 
Inter-American  Defense  Board 
Inter-American  Development  Bank 
Inter-American  Institute  of  Agriculture 
Sciences 

Inter-American  Investment  Cooperation 
•   Inter-American  Statistical  Institute 

Inter-American  Tropical  Tuna  Commission 
Intergovernmental  Maritime  Consultive 
Organization 

Intergovernmental  Committee  for  European 
Migration 

International  Atomic  Energy  Agency 
International  Bank  of  Reconstruction  and 
Development  (World  Bank) 


"Pursuant  to  the  Departmen!  of  the  Interior 
appropriation  act  of  1987  (Pub  L.  99-591). 
••Rnancial  Service — accounting  and  payroll  only. 
*  •  'Financial  Service — payroll  only. 
••••Palauonty. 
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International  Boundary  Commission-United 
States  and  Canada 

International  Boundary  and  Water 
Commission-United  States  and  Mexico 

International  Center  for  Settlement  of 
Investment  Disputes 

International  Civil  Aviation  Organization 

International  Coffee  Organization 

International  Cotton  Advisory  Committee 

International  Development  Association 

International  Fertilizer  Development 
Center 

International  Finance  Corporation 

International  Hydrographic  Bureau 

International  Institute  for  Cotton  (formerly 
International  Cotton  Institute) 

International  Joint  Commission-United 
States  and  Canada 

International  Labor  Organization 

International  Maritime  Satellite 
Organization 

International  Monetary  Fund 

International  Pacific  Halibut  Commission 

International  Pacific  Salmon  Fisheries 
Commission-Canada 

International  Secretariat  for  Volunteer 
Services 

International  Telecommunications  Satellite 
Organization 

International  Telecommunication  Union 

International  Wheat  Council 

Lake  Ontario  Claims  Tribunal 

Multinational  Force  and  Observers 

Organization  of  African  Unity 

Organization  of  American  States 

Organization  for  Economic  Cooperation 
and  Development 

Pan  American  Health  Organization 

Radio  Technical  Commission  for 
Aeronautics 

South  Pacific  Commission 

United  International  Bureau  for  the 
Protection  of  Intellectual  Property 

United  Nations 

United  Nations  Educational,  Scientific,  and 
Cultural  Organization 

Universal  Postal  Union 

World  Health  Organization 

World  Intellectual  Property  Organization 

World  Meteorological  Organization 

World  Tourism  Organization 

Dated:  August  12, 1988. 

William  B.  Foote, 

Assistant  Commissioner  for  Customer  Service 
and  Marketing. 

(FR  Doc.  88-19242  Filed  8-24-88:  8:45  am) 

BILUNG  CODE  S«20-24-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Association  of  Occupational  and 
Environmental  Clinics  Managing  and 
Preventing  Diseases  Related  to 
Hazardous  Sul>stances 


the  Association  of  Occupational  and 
Environmental  Clinics  (AOEC)  to 
improve  the  development  and 
preparation  of  primary  care  physicians, 
medical  school  residents,  and  other 
public  health  students  and  practitioners 
concerning  medical  surveillance, 
screening  and  methods  of  diagnosing, 
treating  and  preventing  injury  or  disease 
related  to  the  exposure  to  hazardous 
substances.  No  other  applications  are 
solicited  or  will  be  accepted. 

Authority:  This  cooperative  agreement  is 
authorized  by  sections  104(i)(14)  of  the 
Comprehensive  Environmental  Response, 
Compensation  and  Liability  Act  of  1980 
(CERCLA),  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act  of 
1986  (SARA).  Also,  it  is  authorized  by  section 
301(a)  of  the  Public  Health  Service  Act. 

The  Catalog  of  Federal  Domestic  Assistance 
is  13.283. 


Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  funds  in  Fiscal  Year 
1988  for  a  cooperative  agreement  with 


Background 

As  part  of  its  overall  mission,  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  is  responsible 
for  providing  national  leadership  to 
increase  the  knowledge  and  skill  level  of 
health  care  providers  and  students  by 
developing  their  capacity  to  achieve 
improved  public  health  related  to 
exposures  to  hazardous  substances.  In 
carrying  out  that  responsibility,  ATSDR 
works,  according  to  its  legislative 
mandate,  collaboratively  with  medical 
colleges  and  States— especially 
academic  medical  center  clinics  with 
expertise  in  environmental  health  to 
develop,  implement  and  utilize 
educational  materials  and  improved 
programs  for  diagnosing,  treating  and 
preventing  injury  or  disease  related  to 
exposure  to  hazardous  substances. 

Reasons  for  Proposing  Association  of 
Occupational  and  Environmental  Clinics 
as  the  Recipient  of  This  Cooperative 
Agreement 

The  Association  of  Occupational  and 
Environmental  Clinics  is  a  unique 
network  of  primary  care  health  clinics, 
associated  with  academic  medical 
centers,  that  have  shown  a  unique 
ability  to  address  health  care  issues 
associated  with  hazardous  substances. 
Internally,  these  clinics  emphasize 
teaching  and  research  based  on  medical 
surveillance,  screening,  biostatistics, 
and  occupational  and  environmental 
health.  Externally  these  clinics  feature 
an  active  public  health  focus  within 
their  communities.  They  educate 
medical  students,  public  health 
personnel,  primary  care  practitioners 
and  State  officials  to  perform 
educational  and  administrative  services 
and  academically  based  cUnical  care, 
and  they  promote  and  maintain  the 


health  of  the  communities  in  which  they 
are  located.  In  addition,  the  AOEC 
provides  learning  experiences  open  to 
all  medical  and  allied  health  students  so 
as  to  increase  their  basic  skill  and 
knowledge  levels  concerning  principles 
of  environmental  health  as  related  to 
hazardous  substances.  Member  clinics 
encourage  strong  relationships  with 
primary  care  disciplines  throughout  their 
program. 

Purpose  and  Cooperative  Activities 

Purpose 

The  overall  goal  of  this  cooperative 
agreement  is  to  enhance  the  education 
and  practice  of  health  care  providers 
and  medical  and  public  health  students 
in  the  areas  of  surveillance,  diagnosing, 
treating  and  preventing  injury  or  illness 
associated  with  exposure  to  hazardous 
substances. 

Specific  objectives  of  the  agreement 
areas  follow: 

1.  Enhance  training  of  health  care 
providers  within  an  established  clinical 
setting  in  matters  of  health  effects 
caused  by  hazardous  substances. 

2.  Enhance  knowledge  and  skills  in 
health  care  providers  concerning 
exposure  and  disease  registries  so  that 
they  may  better  serve  their  local 
communities  in  providing  this  service 
and  encouraging  its  utilization. 

3.  Assist  the  AOEC  in  providing 
leadership  and  direction  to  its 
membership  in  encouraging 
environmentally  related  primary  care 
activities,  and  community  outreach  by 
health  care  providers  concerning  issues 
associated  with  exposure  to  hazardous 
substances. 

4.  Expand  the  clinical  curriculum  and 
variety  of  field  experiences  for  health 
care  providers  at  the  community  and 
State  level. 

5.  Enhance  the  linkage  of  local  health 
clinics  with  traditional  problem  solving 
institutions  within  local  communities 
concerned  about  the  health  effects  of 
exposures  to  hazard  substances. 

6.  Enlarge  medical  and  scientific 
knowledge  concerning  the  effects  of 
hazardous  substances  on  human  health. 

Cooperative  Activities 

To  achieve  the  above  objectives,  the 
following  activities  will  be  performed 
during  a  3-year  period: 

21.  AOEC  Activities 

a.  Build  consensus  among  network 
members  regarding  knowledge  and  skill 
concerning  hazardous  substances,  as 
needed  by  health  care  providers  and 
students  serving  their  local 
communities. 
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b.  Enhance  the  vaUdity  of  educational 
materials  developed  for  local  health 
care  providers  and  students  by 
evaluating  and  testing  select  materials. 

c.  Make  available  to  academic 
medical  centers  associated  with  the 
clinics,  knowledge  and  skills  acquired 
for  diagnosing,  treating  and  preventing 
disease  or  injury  associated  with 
exposure  to  hazardous  substances. 

d.  Identify  promising  new  educational 
activities  and  instructional  methods  to 
educate  health  care  providers  serving 
within  these  communities. 

e.  Identify  promising  new  methods  to 
communicate  risks  to  commimities  and 
States  concerned  about  exposures  to 
hazardous  substances. 

f.  Improve  the  training  of  medical 
students  to  take  an  "enviromnental 
history"  as  an  integral  part  of  their 
patient  work-up. 

g.  Develop  and  make  available  to  all 
clinical  staff,  faculty  and  students 
techniques  for  immediate  access  of 
information  needed  to  manage 
emergency  exposure  to  hazardous 
substances. 

h.  Serve  as  a  focal  point  for  assisting 
local  community  environmental  health 
informational  requirements  and 
technical  assistance  needs  related  to  the 
development  and  maintenance  of 
Ex{>osure  and  Disease  Registries. 

2.  ATSDR  Activities 

a.  Collaborate  with  AOEC  in  building 
consensus  among  the  medical 
community  regarding  essential  skills 
and  knowledge  in  medical  surveillance, 
screening,  treating  and  preventing  injury 
or  disease  related  to  exposure  to 
hazardous  substances. 

b.  Collaborate  with  the  AOEC  in 
assessing  the  best  and  most  appropriate 
mechanisms  to  enhance  skills  and 
knowledge  of  health  practitioners 
located  in  communities  concerned  about 
exposures  to  hazardous  substances. 

c.  Collaborate  with  the  AOEC  in 
identifying  new  educational  and 
instructional  activities  and  methods  to 
provide  necessary  skills  and  knowledge 
to  students  of  medicine  and  public 
health. 

d.  Provide  technical  assistance  and 
current  information  to  the  AOEC  on 
specific  hazardous  substances 
(chemicals). 

e.  Participate  with  the  AOEC  in 
identifying  new  approaches  to  risk 
communication  for  local  communities 
concerned  about  exposures  to 
hazardous  substances. 

f.  Provide  technical  assistance  and 
information  concerning  knowledge  and 
skills  associated  with  health 
assessments  and  disease  registries  so 
AOEC  members  can  better  serve  the 


informational  needs  of  their 
communities. 

g.  Participate  with  the  AOEC  in 
validating  and  improving  their 
individual  exposure  and  disease 
registries  so  tfiat  these  data  may  serve 
as  guidance  to  the  development  of 
educational  materials  for  health 
practitioners  and  students  of  medicine 
and  public  health  directly  applicable  to 
local  community  needs. 

h.  Participate  in  workshops, 
conferences  and  seminars  to  exchange 
current  information,  opinions  and 
findings  concerning  diagnosing,  treating 
and  preventing  inquiry  and  disease 
associated  with  exposure  to  hazardous 
substances. 

Review  and  Evaluation  Criteria 

The  application  will  be  reviewed  in 
accordance  with  PHS  Grants 
Administration  Manual  Part  134. 
Objective  Review  of  Grant  Applications. 
An  ad  hoc  committee  will  be  convened 
to  determine  the  merit  of  the 
appUcation.  The  application  should 
include  the  following: 

A.  Briefly  state  the  apphcant's 
understanding  of  the  need  or  problem  to 
be  addressed  and  the  purpose  of  this 
cooperative  agreement. 

B.  Document  the  ability  to  provide  the 
staff,  knowledge,  financial  and  other 
resources  required  to  perform  the 
apphcant's  responsibilities  in  this 
project,  and  describe  the  approach  to  be 
used  in  carrying  out  those 
responsibilities. 

C.  Describe  clearly  the  objectives  of 
the  project,  the  steps  to  be  taken  in 
planning  and  implementing  this  project, 
and  the  respective  responsibilities  of  the 
applicant,  ATSDR  and  any  other  entities 
for  carrying  out  those  steps. 

D.  Provide  a  proposed  schedule  for 
accomplishing  each  of  the  activities  to 
be  carried  out  in  this  project,  and  a 
method  for  evaluating  the 
accomphshments. 

E.  Describe  the  names,  qualifications, 
and  time  allocations  of  the  professional 
staff  to  be  assigned  to  this  project;  the 
support  staff  available  for  performance 
of  this  project;  and  the  facilities,  space, 
and  equipment  available  for 
performance  of  this  project. 

F.  Specify  a  proposed  plan  for 
administering  this  project,  and  the  name, 
qualifications,  and  time  allocations  of 
the  individual  whom  the  appHcant 
proposes  to  make  responsible  for  its 
administration. 

G.  Provide  a  detailed  budget  which 
indicates  (1)  anticipated  costs  for 
personnel,  travel,  communications  and 
postage,  equipment,  and  supplies  and  (2) 
the  sources  of  funds  to  meet  those 
needs. 


Reporting  Requirements 

Annual  progress  and  financial  status 
reports  are  required  no  later  than  90 
days  after  the  end  of  each  budget 
period.  Final  reports  shall  be  prepared 
and  submitted  in  accordance  with  the 
requirements  of  45  CFR  Part  74, 
Subparts  I  and  J,  respectively. 

Availability  of  Funds 

Approximately  $75,000  will  be 
available  in  Fiscal  Year  1988  to  fund  this 
cooperative  agreement.  It  is  expected 
that  the  cooperative  agreement  will 
begin  on  or  about  September  15, 1988 
and  depending  upon  fund  availability, 
will  be  funded  for  a  12-month  budget 
period  within  a  3-year  project  period. 
The  estimated  future  years  funding  is 
$150,000  for  year  2  and  $150,000  for  year 
3. 

Other  Review  Requirements 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Where  To  Obtain  Additional 
Information 

Information  regarding  the  business 
aspects  of  this  project  may  be  obtained 
from  Terry  Maricle,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road  NE..  Room  300.  Mailstop  E14, 
Atlanta.  Georgia  30305  or  by  calling 
(404)  842-6575  or  FTS  236-6575. 

Information  regarding  the  technical 
aspects  of  this  project  may  be  obtained 
from  Peter  Sherman  or  Max  Lum,  Ed.D., 
ATSDR.  OEA.  (404)  488-4630  or  FTS 
236-4630. 

Dated:  August  18. 1988. 
Walter  R.  Dowdle. 

Acting  Administrator.  Agency  for  Toxic 
Substances  and  Disease  Registry. 
[FR  Doc.  88-19224  Filed  8-24-88:  8:45  am] 

BILLING  CODE  4160-70-M 


Centers  for  Disease  Control 

Surveillance  and  Intervention  Program 
for  Cervical  Cancer,  Program 
Announcement  and  Availability  of 
Funds  for  Fiscal  Year  1988 

Introduction 

The  Centers  or  Disease  Control 
(CDC),  announces  that  competitive 
cooperative  agreement  applications  are 
being  accepted  to  participate  in  a 
project  known  as  Surveillance  and 
Intervention  Program  for  Cervical 
Cancer. 
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Authority:  This  program  is  authorized 
under  section  317  of  the  Public  Health  Service 
Act. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  13.283. 

Purpose  and  Objectives 

Purpose 

To  reduce  cervical  cancer  mortality 
by  improving  foUowup  care  for  women 
with  abnormal  Pap  smear  results. 

Objectives 

A.  To  expand  existing  systems  or 
develop  and  maintain  new  systems  for 
cervical  cancer  surveillance  that  include 
diagnoses  of  cancer  in  situ  and  invasive 
cervical  cancer.  Ideally  these  systems 
should  be  population-based. 

B.  To  develop  a  surveillance  system 
for  Pap  smear  results  which  estimates 
the  proportion  of  Pap  smears  from 
women  in  the  proposed  surveillance 
area  that  are  read  in  out-of-state 
laboratories,  and  the  number  of  pap 
smears  from  residents  of  the  same 
surveillance  area  that  are  read  in  in- 
state laboratories. 

C.  To  develop  a  mechanism  to  obtain 
information  on  followup  care  received 
by  women  with  Class  III  or  higher  Pap 
smear  results.  This  information  should 
become  a  part  of  the  surveillance 
system  for  Pap  smears. 

D.  To  develop  a  mechanism  to  link  the 
screening  and  followup  siuveillance 
system  with  the  cancer  surveillance 
system. 

E.  To  identify  barriers  to  adequate 
followup  care  for  women  with  abnormal 
Pap  smears,  at  the  level  of  the  individual 
patient  and  the  health  care  delivery 
system,  and  to  design  intentions  to 
reduce  or  eliminate  these  barriers. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
health  departments  of  any  city,  county 
or  State,  including  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  any  Territory  or  possession  of 
the  United  States  with  a  population  of  at 
least  1  million  people. 

Cooperative  Activities 

A.  Recipient  Activities 

1.  Design  and  develop  a  project  plan 
to  be  made  a  part  of  this  agreement  for 
the  conduct  of  a  cervical  cancer 
surveillance  system  based  on  data  from 
laboratories,  health  care  providers, 
hospital  discharges,  death  certificates. 
Medicaid  records.  Health  Care 
Maintenance  Organizations  (HMO's), 
cancer  registries,  and/or  other 
appropriate  sources.  The  project  plan 
will  cover  all  aspects  of  this  project 
including  the  implementation  schedule, 
the  selection  of  geographic  areas  to  be 


included,  training  of  staff,  instrument 
development,  and  data  collection  and 
analysis. 

2.  a.  Develop,  estabhsh,  and  maintain 
a  surveillance  system  for  Pap  smear 
results  with  a  unique  identifier  for  every 
woman,  utilizing  data  from  laboratories, 
health  care  providers.  Medicaid  records. 
HMO's,  and/or  other  appropriate 
soiu'ces. 

This  system  should  be  able  to  monitor 
the  overall  number  of  Pap  smears  done 
and  to  collect  specific  information  on 
women  with  abnormal  tests. 

b.  Develop  a  system  to  obtain 
information  on  followup  care  obtained 
by  women  with  Class  III  or  higher  Pap 
smear  readings.  This  followup  system 
should  be  a  component  of  the 
surveillance  system  for  abnormal  Pap 
smears. 

3.  Develop  a  mechanism  to  link  the 
screening  and  followup  surveillance 
system  with  the  cancer  surveillance 
system.  The  cancer  surveillance  system 
should  cover  at  least  the  population  that 
is  served  by  the  screening  and  followup 
surveillance  system. 

4.  Identify  the  women  who  receive 
inadequate  followup  care,  develop 
appropriate  survey  instruments,  and 
conduct  investigations  to  determine  the 
causes  of  inappropriate  followup  care. 

5.  Design  interventions  to  reduce  or 
eliminate  identified  barriers. 

To  the  extent  recipient  engages  in 
information  collection  through 
questionnaires,  survey  forms,  or  any 
related  means,  there  will  be  no  review 
of  such  forms  or  the  information 
collection  design  by  CDC  or  any  other 
federal  agency.  However,  recipient  may 
request  technical  consultation  from 
CDC. 

B.  Centers  for  Disease  Control  (CDC) 

Activities 

1.  Provide  technical  assistance  in  the 
development  and  hnkage  of  the  cervial 
cancer  and  Pap  smear  surveillance 
systems  which  is  intended  to  enhance 
the  recipients  capacity  in  both  areas. 

2.  Provide  technical  assistance  in  the 
development  of  interventions  to  address 
barriers  to  followup  care. 

Availability  of  Funds 

It  is  expected  that  approximately 
$100,000  will  be  available  in  Fiscal  Year 
1988  to  fund  one  award.  The  award  will 
be  funded  with  a  12-month  budget 
period,  anci  it  is  planned  that  at  least 
$100,000  w  11  be  available  each  year. 
The  project  period  is  expected  to  be 
three  years,  with  Year  1  devoted  to 
developing  the  surveillance  system  that 
will  help  identify  potential  problems  in 
followup  care.  Years  2  and  3  will  be 
devoted  to  designing  and  conducting  the 


interventions  and  evaluating  their 
effectiveness.  The  funding  estimate 
outlined  above  is  subject  to  change. 

Reporting  Requirements 

The  recipient  of  this  assistance  award 
will  submit  at  least  annual  progress 
reports  providing  details  of 
accomplishments  toward  the 
development  of  the  registries  and  the 
programmatic  component. 

Financial  status  reports  must  be  filed 
no  later  than  90  days  after  the  end  of 
each  budget  period.  Final  fmancial 
status  and  progress  reports  are  required 
no  later  than  90  days  after  the  end  of 
each  project  period. 

Review  Criteria 

Applications  will  be  reviewed  and 
evaluated  based  on  the  evidence 
submitted  which  specifically  describes 
the  applicant's  ability  to  meet  the 
following  criteria: 

A.  The  adequacy  and  completeness  of 
the  project  plan,  methodology  and 
proposed  specific  time  schedule  for 
accomplishing  the  objectives  and 
activities. 

B.  Qualifications  and  time  allocation 
of  the  applicant's  technical  and 
administrative  staff  and  the  type  and 
quality  of  facilities  and  equipment  for 
the  project. 

C.  The  extent  to  which  the  objectives 
of  the  applications  fit  the  objective  for 
which  applications  were  invited.  More 
specifically,  the  selection  of  the  award 
site  will  be  based  on  the  expected 
number  of  women  at  high-risk  for 
cervical  cancer  in  the  geographic  area  or 
system  proposed  for  this  project. 
Preferably,  women  served  through 
public  and  private  sector  should  be 
included,  but  given  a  large  enough  at- 
risk  population,  proposals  that  deal  with 
women  served  through  either  the  public 
or  private  sector  alone  also  will  be 
considered. 

D.  The  extent  to  which  potential 
barriers  are  identified  and  interventions 
exist  to  address  these  barriers. 

E.  The  extent  to  which  the  systems 
developed  within  this  project  could  be 
reproduced  and  applied  by  other  State 
and  local  health  departments. 

Application  Submission 

The  original  and  two  copies  of  the 
appUcation  (PHS  5161-1  revised  3/86) 
should  be  submitted  to  Henry  S.  Cassell, 
III,  Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  225  East  Paces  Ferry  Road,  NE., 
Room  321.  Atianta,  Georgia  30305,  on  or 
before  September  8, 1988. 


Federal  Register  /  Vol.  53.  No.  165  /  Thursday.  August  25.  1988  /  Notices 


32459 


A.  Deadlines 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  should  request  a  legibly- 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly-dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing] 

B.  Late  Application 

Applications  which  do  not  meet  the 
criteria  in  either  paragraph  1  or  2 
immediately  above  are  considered  late 
applications  and  will  not  be  considered 
in  the  current  competition  and  will  be 
returned  to  the  applicant. 
Other  Reviews 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Where  To  Obtain  Additional 
Information 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from;  Terry  Maricle.  Grants 
Management  specialist.  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road  NE.. 
Room  321.  Atlanta.  Georgia  30305,  (404) 
262-6575  or  FTS  236-6575.  Technical 
assistance  may  be  obtained  from  the 
Division  of  Chronic  Disease  Control: 
Lambertina  W.  J.  Freni,  M.D.,  M.S.P.H.. 
Medical  Epidemiologist,  ESB,  Division  of 
Chronic  Disease  Control,  Center  for 
Environmental  Health  and  Injury 
Control,  Centers  for  Disease  Control, 
Atlanta,  Georgia  30333,  (404)  448^380  or 
FTS  236-4380. 

Dated:  August  19, 1988. 
Robert  L.  Foster. 

Acting  Director,  Office  of  Program  Support, 
Centers  for  Disease  Control. 
[FR  Doc.  8&-19225  Filed  8-24-88;  8:45  am] 

BILLING  CODE  4160-18-M 

Food  and  Drug  Administration 
[Docket  No.  88M-027B] 

Boehringer  Mannheim  Diagnostics 
Division;  Premarket  Approval  of 
Enzymun-Test  AFP  Immunoenzymetric 
Assay  To  Aid  In  the  Management  of 
Testicular  Cancer 

agency:  Food  and  Drug  Administration 


ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Boehringer  Mannheim  Diagnostics 
Division.  Indianapolis.  IN,  for  premarket 
approval,  under  the  Medical  Device 
Amendments  of  1976.  of  the  Enzymun- 
Test  AFP  Immunoenzymetric  Assay  to 
aid  in  the  management  of  testicular 
cancer.  After  reviewing  the 
recommendation  of  the  Immunology 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of  July 
13. 1988.  of  the  approval  of  the 
application. 

date:  Petitions  for  administrative 
review  by  September  26, 1988. 
address:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  dockets  Management 
Branch  {HFA-305),  Food  and  Drug 
Administration,  Room  4-62.  5600  Fishers 
Lane.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT. 
S.  K.  Vadlamudi,  Center  for  Devices  and 
Radiological  Health  (HFZ-440],  Food 
and  Drug  Administration,  8757  Georgia 
Ave.,  Silver  Spring,  MD  20910,  301-427- 
7550. 

SUPPLEMENTARY  INFORMATION:  On 
September  11, 1986,  Boehringer 
Mannheim  Diagnostics  Division, 
Indianapolis.  IN  46250-0100.  submitted 
to  CDRH  an  application  for  premarket 
approval  of  the  Enzymun-Test  AFP 
Immunoenzymetric  Assay  to  aid  in  the 
management  of  testicular  cancer.  The 
device  is  an  enzyme  inununoassay 
(immunoenzymetric  assay)  indicated  for 
the  quantitative  serial  measurement  of 
alpha-fetoprotein  (AFP)  in  human  serum 
to  aid  in  the  management  of  cancer 
patients  with  nonseminomatous 
testicular  cancer.  Enzymun-Test  AFP  is 
for  use  on  Boehringer  Mannheim 
Diagnostics'  automated  immunoassay 
systems;  Enzymun-Test  System  ES-22 
and  ES-600  Immunoassay  System. 

On  January  29, 1987.  the  Immunology 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  July  13. 
1988,  CDRH  approved  the  application  by 
a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 


be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  S.  K.  Vadlamudi  (HFZ- 
440).  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petiton  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  September  26, 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitioners  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  o20(h),  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  "and  Drugs  (21  CFR  5.10)  and 
redeiegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53J. 


BEST  COPY  AVAILABLE 
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Dated:  August  17. 1988. 
Linda  A.  Suydan, 

Acting  Director.  Center  for  Devices  and 
Radiological  Health. 
[FR  Doc.  88-19334  Filed  8-24-88;  8:45  amj 

BHJJNG  CODE  41SO-01-M 


Indian  Health  Service;  Pul>lic  Health 
Service 

Geographic  Composition  of  the  Health 
Service  Delivery  Areas  (HSDA) 
Established  by  Regidations  of  the 
Indian  Health  Service 

agency:  Indian  Health  Service. 
ACTtOH:  Notice. 

summary:  On  September  16, 1987.  a 
final  rule  establishing  new  ehgibility 
criteria  for  Indian  Health  Service  (IHS) 
programs  was  published  in  the  Federal 
Register.  In  the  fiscal  year  1988 
Appropriations  Act  (section  315,  Pub.  L 
100-202).  the  Congress  delayed 
implementation  of  the  regulations  from 
March  16. 1968,  to  September  16, 1988. 
Congressional  delay  to  further  study  the 
impact  of  the  regulation  is  possible.  This 
list  will  help  deHne  the  parameters  of 
such  a  study.  This  designation  of  HSDA 
is  not  effective  until  September  16. 1988. 
or  such  later  date  as  may  be  established 
by  the  Congress. 

The  new  regulation  at  42  CFR  36.15(a) 
provides  that: 

(a)  The  Indian  Health  Service  will 
designate  and  pubhsh  as  a  notice  in  the 
Federal  Registar  specific  geographic  areas 
within  the  United  States  including  Federal 
Indian  reservations  and  areas  surrounding 
those  reservations  as  Health  Service  Delivery 
Areas.' 

The  former  contract  health  service 
regulation  at  42  CFR  36.22(a)(6)  provided 
that: 

With  respect  to  all  other  reservations  [i.e^ 
other  than  those  not  specifically  listed  in  42 
CFR  36.22]  within  the  funded  scope  of  the 
Indian  health  program,  the  contract  health 
service  delivery  area  aliaU  consist  of  a  county 
which  includes  all  or  part  of  a  reservation, 
and  any  county  at  counties  which  have  a 
common  boundary  with  the  reservation. 

The  last  update  of  CHSDA  was 
published  in  the  Federal  Register  on 
January  10. 1984,  and  presented  the 
reservations  within  the  funded  scope  of 
the  IHS  program  and  the  State  and/or 
counties  which  comprised  the  individual 
reservation's  CHSDA  as  well  as  some 
CHSDA  established  by  Congress 
irrespective  of  the  contract  health 
service  regulations. 


'  This  text  is  provided  for  the  convenience  of  the 
reader. 


The  preamble  to  the  new  rule  explains 
that: 

This  rule  initially  includes  as  HSDA's  all 
current  Contract  Health  Service  Delivery 
Areas  (CHSDA)  and  non-CHSDA  service 
areas. 

Thus,  the  new  regulations 
grandfathers  in  as  HSDA's  all  CHSDA 
and  historical  non-CHSDA  geographical 
service  population  areas. 

The  HSDA's  are  the  geographic  areas 
within  which  direct  and  contract  health 
services  may  be  made  available  by  the 
IHS  to  eligible  individuals  who  reside 
within  the  area,  subject  to  the  provisions 
of  the  regulation.  These  are  to  be 
distinguished  from  Service  Unit 
boundaries  which  are  established  for 
purposes  of  planning,  administering,  and 
evaluating  the  Indian  Health  program. 
This  Hst  presents  reservations  within  the 
funded  scope  of  the  IHS  program,  and 
includes  exceptions  to  the  rule 
specifically  provided  for  by  the  previous 
contract  health  service  regulation  at  42 
CFR  36.229(a),  several  exceptions 
covering  areas  which  have  been 
traditionally  served  by  IHS  and  are 
within  the  funded  scope,  exceptions 
provided  by  legislation,  and  includes 
newly  recognized  tribes.  Listed  for  each 
reservation  are  the  counties  comprising 
the  HSDA.  For  convenience,  the  HSDA 
counties  are  also  Usted  by  State. 

It  should  be  clearly  understood  that 
residence  within  a  HSDA  by  a  person 
who  is  within  the  scope  of  the  Indian 
health  program,  as  set  forth  in  42  CFR 
36.12,  creates  no  legaL  entitlement  to 
particular  direct  or  contract  health 
services.  Services  needed  but  not 
available  at  an  IHS  facility  are  provided 
under  the  Contract  Health  Services 
program  dependent  upon  the  availability 
of  funds,  the  person's  relative  medical 
priority,  and  the  actual  availability  and 
accessibility  of  alternate  resources  in 
accordance  with  the  regulations. 

Any  mistakes  in  the  hst  of  HSDA's 
should  be  brought  to  the  attention  of: 
Mr.  Richard  J.  McCloskey,  Indian  Health 
Service,  Room  6A-20,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857.  Any  corrections  of 
mistaken  inclusions  or  exclusions  of  a 
county  or  counties  in  a  HSDA  may  be 
made  administratively  and  included  in  a 
later  Federal  Register  notice.  Also,  as 
explained  in  the  September  16, 1987. 
notice,  redesignations  of  areas  included 
or  excluded  from  a  HSDA  for  reasons 
other  than  a  mistake  in  applying  the 
regulations  is  governed  by  the 
procedures  in  42  CFR  316.159(b)  and 
may  only  be  made  by  the  Director, 
Indian  Health  Service.  This  procedure 
will  become  available  only  after  the 
regulation  itself  become  effective. 


The  HSDA  counties  for  all 
reservations  and  service  areas  within 
the  funded  scope  of  the  IHS  program  are 
as  follows: 

Health  Service  Delivery  Areas 


Reservation 


Acoma  PuetJlo _ 

Agua  Caliente  Indian  Reserva- 
tion. 

AkChin „.... 

Alatwma  and  Coushatta  Tribe  of 
Texas. 

Alaska 

Alturas  Indian  Ranchena 

Augustine  Reservation _. 

Bad  River. 


Barona  Reaen/aten 

Bay  Mills „ 

Benton  PaMe  Reservation . 

Berry  Creek  Ranctieria 

Big  Bend  Rancheria 

Big  Lagon  Rancfieria 

Big  Pine  Reservation 

Big  Sandy  Rancheria 

Big  Valley  Rancheria. 

BistK)p  Colony..- _..., 

Blackfeet 


Blue  Lake  Ranctieria 

Bridgeport  Indian  Cotony 

Brigham      Oty      Intemiountain 
School  Health  Center. 

Buena  Vista  Rancheria 

Burrw  Paiute 

Cabazon  Reaervalion 

Cahuilla  Reservatk>n _.... 

Campe  Verde _ 

Campo  Indian  Resarvatkxi 

Capitan  Grande  Reservation 

CedannHe  Ranctteria 

Chehatts 


Chemehuevi  Reservation . 


Cheyenne  River  _ 


Chicken  Ranch  Rancheria . 
Chitimactu _ 


Ctioctaw.. 


Cloverdale  Ranctwia . 

Cochiti  Pueblo 

Cocopah 

Coeur  d'Alene 


HSOA  (County/ 
State) 


CoW  Spnngs  Ranchena.. 


Cibola.  NM 
Rtveraide,  CA 

Pinal.  AZ 
Polk.TX' 


Modoc,  CA 
RiverskJe,  CA 
Ashland.  Wt 
Iron.  Wl 
SanOiego.  CA 
Chippewa.  Ml 
Mono,  CA 
Butte,  CA 
Shasta.  CA 
Humboldt.  CA 
Inyo,  CA 
Fresno,  CA 
Lake,  CA* 
Inyo,  CA 
Glacier.  MT 
Pondera,  MT 
Humboldt,  CA  •■• 
Mono.  CA 


Amador,  CA  ' 
Harney,  OR 
RiverskJe.  CA 
Riverside,  CA 
Yavapai,  AZ 
San  Diego,  CA 
Sen  Diego,  CA 
Modoc,  CA 
Grays  HartXH, 

WA 
Thurston.  WA 
San  Bernardino. 

CA 
Motiave,  AZ 
Corson,  SD 
Dewey,  SD 
Haakon.  SO 
Meade,  SD 
Perkins,  SO 
Potter.  SO 
Stanley.  SO 
Suny.  SD 
Walworth.  SO 
Ziebach,  SO 
Tuolumne,  CA " 
St  M^  Parish. 

LA 
Attaia.  MS 
Jasper,  MS '' 
Jones,  MS 
Kemper.  MS 
Leake,  MS 
Neshoba,  MS 
Newton,  MS 
Noxut)ee,  MS  » 
Scon,  MS  • 
Winston,  MS  • 
Sonoma,  CA» 
Sandoval,  NM 
Yuma.  AZ 
Benewah,  ID 
Kootenai,  ID 
Latah.  10 
Spokane.  WA 
WNtman,  WA 
Fresno,  CA 


Federal  Register  /  Vol.  53.  No.  165  /  Thursday.  August  25.  1988  /  Notices 


32461 


Health  Service  Delivery  Areas— 
Continued 


Resetvation 


Colville. 


Colorado  River.. 


Colusa  Rancheria 

Confederated   Tribes   of   Coos, 

Lower  Umpqua,  and  Stuslaw 

Indians  of  Oregon. 


Cortina  Indian  Rancheria 

Coushatta 

Cow  Creek  Band  of  Umpqua.. 


HSDA  (County/ 
State) 


Coyote  Valley  Rancheria 

CRIMB  Projects  in  California  (ad- 
ditional counties  not  Included 
in  other  HSDA). 


>ow.. 


>ow  Creek . 


Cuyaptape  Reservatkyi 

Death  Valley  Timbt-Sha  Shosho- 
ne Band  of  California. 

Dry  Creek  Rancheria 

Duck  Valley 


Chelan,  WA ' 
Douglas,  WA 
Ferry,  WA 
Grant.  WA 
LirKX)ln,  WA 
Okanogan,  WA 
Stevens,  WA 
LaPa2,  AZ 
Riverside,  CA 
San  Bernardino, 

CA 
Yuina,  AZ 
Cohisa,CA 
Coos,  OR" 
Curry.  OR  » 
Douglas.  OR  • 
Lane,  OR* 
Lincoln,  OR  • 
Colusa,  CA 
Allen  Parish,  LA 
Douglas,  OR  » 
Jackson,  OR  » 
Josephine,  OR  » 
Mendocino,  CA 
Kings.  CA  ■" 
Madera.  CA><> 
Mariposa,  CA  <« 
Nevada,  CA  "> 
Placer.  CA  '<> 
Plumas,  CA '» 
Sierra.  CA'o 
Siskiyou,  CA  "> 
Sutter,  CA  '<• 
Tehama,  CA  '« 
Trinity.  CA  '» 
Yuba.  CA  '» 
Big  Horn,  MT 
Carbon,  MT 
Treasure,  MT  '«•• 
Yeltowstone.  MT 
Big  Horn,  WY 
Sheridan,  WY 
Brule,  SD 
Buffalo,  SD 
Hand,  SD 
Hughes,  SD 
Hyde,  SD 
Lyman,  SD 
Stanley.  SD 
San  Diiego,  CA 
Inyo,  CA 


Eastern  Band  of  Cherokees . 


Elk  Valley  Rancheria.. 
Enterprise  Rancheria . 

Flandreau 

Flathead 


Forx]  Du  Lac. 
Fort  Apache .. 


Fort  Belknap 


Sonoma,  CA 
Nevada  (see 

Nevada  bek3w) 
Owyhee,  ID 
Cherokee,  NC 
Graham,  NC 
Haywood,  NC 
Jackson,  NC 
Swain,  NC 
Del  Norte,  CA  » 
Butte,  CA 
Moody,  SD 
Flathead,  MT 
Lake,  MT 
Missoula.  MT 
Sanders.  MT 
Cartton,  MN 
St  Louis,  MN 
Apache,  AZ 
Coconino,  AZ 
Gila.AZ 
Graham,  AZ 
Greenlee,  AZ 
Navajo,  AZ 
Blaine,  MT 


HEALTH  Service  Delivery  Areas— 
Continued 


Reservation 


Fort  Berthold.. 


Fori  Bidwell  Reservation . 
Fort  Hall 


Fort  IndependerKe  Reservation. 
Fort  McDermitt 


Fort  McDowell . 
Fori  Mohave 


HSDA  (County/ 
State) 


Fori  Peck.. 


Fori  Totten  (Devil's  Lake  Sioux 
Reservation). 


Fort  Yuma  (Quechan) . 

Gila  River 

Goshute 


Grand  Portage . 
Grand  Ronde ... 


Grand  Traverse  Band  of  Ottawa 
and  Chippewa. 


Greenville  Rancheria 

Grindstone  Indian  Rancheria . 
Hannahville 


Phillips,  MT 
Dunn,  ND 
Mercer.  ND 
McKenzie,  ND 
McLean.  ND 
Mountrail,  ND 
Ward,  ND 
Modoc.  CA 
Bannock.  ID 
Btngtiam.  ID 
Caribou,  ID 
Lemthi,  ID  ' ' 
Power,  ID 
Inyo,  CA 
Nevada  (see 

Nevada  below) 
Malheur,  OR 
Marxx>pa,  AZ 
Nevada  (see 

Nevada  bek>w) 
Mohave,  AZ 
San  Bernardino, 

CA 
Daniels.  MT 
McCone.  MT 
Richland,  MT 
Roosevelt,  MT 
Sheridan,  MT 
Valley.  MT 
Benson.  ND 
Eddy.  ND 
Nelson.  ND 
Ramsey,  ND 
Imperial.  CA 
Yuma.  AZ 
Maricopa,  AZ 
Pinal,  AZ 
Nevada  (see 

Nevada  bek)w) 
Juab.  UT 
Tooele,  UT 
Cook,  MN 
Polk,  OR  " 
Washington, 

OR" 
Marion,  OR  '« 
Yamh«l,  OR  " 
Tillanrwok,  OR  " 
MuttnofTUih, 

OR  " 
Antrim,  Ml  '» 
Benzie,  Ml  •> 
Grand  Traverse, 

Ml  " 
Leelanau,  Ml 
Manisee,  Ml  ■> 
Plumas,  CA  • 
Glenn,  CA 
Delta,  Ml 
Menominee,  Ml 


Haskell  Indian  Health  Center.. 

Havasupai 

Hoh 

Hoopa  Valley  Reservation 

Hopi 


Hopland  Rancheria 

Houlton  Band  of  Maliseet . 
Hualapai 


Inaja  and  Cosmit  Reservation  . 
kjwa 


Isat>ella. 


Coconino.  AZ 
Jefferson.  WA 
HumbokJt,  CA 
Apache.  AZ 
Coconirw.  AZ 
Navajo,  AZ 
Mendocino.  CA 
/Vroostook,  ME  '* 
Coconino,  AZ 
Mohave,  AZ 
Yavapai.  AZ 
San  Diego,  CA 
Brown,  KS 
Doniphan,  KS 
Richardson,  NE 
Arenac.  Ml  ' » 


Health  Service  Delivery  Areas- 
Continued 


Reservation 


HSDA  (Cojnty/ 
State) 


Isleta  Puebkj. 


Jackson  Ranchena  

Jamestown  Band  of  Clallam.. 

Jamul  Indian  Village 

Jemez  Puebks 

Jicanlla  Apache 


Kait>ab.. 


Kalrspel 

Kansas  Service  Unit 

Karok  Tnt)e  of  California . 


Katakrtegoning  (Watersmeet)  or 

Lac  Vieux  Desert  Band. 
Keweenaw  Bay 


Kickapoo.. 


Klamath  Indian  Tribe  of  Oregon 

Kootenai 

Lac  Courte  Oreilles 

Lac  du  Flambeau 


La  Jolla  Reservation. 
L^guna  Puebto 


Qare.  Ml 
Isabella.  Ml 
Midland.  Ml 
Missaukee.  Mi  "" 
Bemalilh}.  NM 
Cibola,  NM 
Torrance,  NM 
Valencia.  NM 
Amador,  CA 
Clallam,  WA 
San  Diego,  CA 
Sandoval,  NM 
Archuleta,  CO 
Rio  Amba.  NM 
Sandoval.  NM 
Coconino,  AZ 
Mohave.  AZ 
Kane,  UT 
Pend  Oreille.  WA 
Douglas.  KS  '« 
HumbokJL  CA 
Siskiyou.  CA 
Gogebic,  Mi 

Baraga.  Ml 
Houghton.  Ml 
Ontor>agon,  Ml 
Brown,  KS 
Doniphan,  KS 
Klamath,  OR  ' ' 
Boundary,  ID 
Sawyer.  Wl 
Iron,  Wl 
Oneida,  Wl 
Vilas,  Wl 
San  Diego.  CA 
BemaHIk),  NM 
Dbola,  NM 
Sandoval,  NM 
Valencia,  NM 
San  Diego,  CA 


La  Posta  Indian  Reservation.., 

Laytonville  Rancheria i  Mendocino,  CA 


Leech  Lake . 


Lone  Pine  Reservation 

Lookout  Ranchena 

Los  Coyotes  Reservation.. 
Lower  Brule 


Lower  Etwha . 
Lower  Skxix.. 


Lummi - 

Makah 

Manchester— Pt.     Arena     Ran- 
cheria. 

Manzanita  Reservation 

Mashantucket  Pequot 


Merxjminee . 


Mesa  Grande  Reservation. 
Mescalero 


Middletown  Rancheria . 
Mille  Lacs 


Beltrami.  MN 
Cass,  MN 
Hubbard,  MN 
Itasca,  MN 
Inyo,  CA 
Modoc,  CA 
San  Diego.  CA 
Brule,  SD 
Butfakj,  SD 
Hughes,  SD 
Lyman,  SD 
Stanley.  SD 
Clallam,  WA 
Redwood.  MN 
Renville.  MN 
Whatcom,  WA 
Clallam,  WA 
Mendocino.  CA 

San  Diego,  CA 
New  Lorxlon, 

CT  ■•' 
Langlade.  Wl 
Menominee.  Wl 
Oconto.  Wl 
Shawano,  Wl 
San  Diego.  CA 
Chaves,  NM 
Lincoln,  NM 
Otero,  NM 
Lake,  CA 
Aitkin,  MN 
Kanetiec,  MN 
Milie  Lacs.  Ml 
Pine.  MN 
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Health  Service  Deuvery  Areas— 
Continued 


Reaetvation 


Mote  Lake .._ 

Montgomery  Creek  Rancheria.. 

Mooretowm  Ranchera 

Morongo  Reservation 

MuckleshooL „ 


HSDA  (County/ 
State) 


Nambe  Piiet>to.. 
Narragansett 


Navajo  OncHjdIng  Alamo  Navajo, 
Cononcito  Navajo  and  Ramah 
Navato). 


Nett  Lake.. 


Nevada 

Nex  Perce 


Nisquaffy. 


Nooksack _ _ 

North  For*  Rancheria 

Nortttwestem  Band  o<  Shoshone 

Indians  of  Utah  (Washakie). 
Norttiem  Cheyenne 


Oklatwma., 
Omatia 


Onandaga  Nation  of  New  YoiM. . 

Oneida  Nation  of  New  Yor* : 

Oneida  Tribe  of  Indians  of  Wis-  | 
consin.  | 

Paiute  Indian  Tribe  of  Utah ] 


Pala  Reservation 

Papago 

Pasqua-Yagui 

Passamaquoddy 

Pauma  and  Yuima  Reservation... 
Payson       Community       (Torto 

Apache). 
Pectianga  Reservation 

Penobscot _ 

Picayune  Rancfieria 

Picuns  Pueblo _ 

Pine  Ridge 


Forest,  Wl 
Shasta,  CA 
Buaa.CA^ 
Riverside,  CA 
King.  WA 
Pierce,  WA 
Santa  Fe,  NM 
Washington, 

R|20 

Apache,  A2 
Bernalillo.  NM 
Qbola.  NM 
Coconino,  AZ 
Kane.  UT 
McKinley,  NM 
Montezuma,  CO 
Navajo.  AZ 
Sandoval.  NM 
San  Juan,  NM 
San  Juan,  UT 
Socono,  NM 
Valencia,  NM 
Itasca.  MN 
Koochicfiing,  MN 

St.  Louis.  MN 
II 

Clearwater,  ID 
Idaho,  ID 
Latah,  ID 
Lewis,  ID 
Nez  Perce,  ID 
Pierce.  WA 
Thurston,  WA 
Whatcom,  WA 
Madera.  CA  ' 
Box  Elder.  UT  " 

Big  Horn.  MT 
Carter,  MT  " 
Rosebud,  MT 

25 

Burt.  NE 
Cuming,  NE 
Monona,  lA 
Thurston.  NE 
Wayne,  NE 
Onandaga,  NY 
Oneida,  NY 
BnDwn,  Wl 
Outagamie,  Wl 
Iron,  UT  " 
Millard.  UT  ■■" 
Sevier,  UT  ^a 
Washington. 

UT»« 
San  Diego.  CA 
Maricopa.  AZ 
Pima.  AZ 
Pinal.  AZ 
Pima,  AZ  " 
Aroostook,  ME  " 
Washington,  ME 
San  Diego,  CA 
Gila,  AZ 

Riverside,  CA 
San  Diego,  CA 
Aroostook,  ME  ^» 
Penobscot,  ME 
Madera,  CA  » 
Taos,  NM 
Bennett,  SD 
Cherry,  NE 
Custer,  SD 
Dawes,  NE 
Fall  River,  SD 
Jackson,  SD 


Health  Service  Deuvery  Areas— 
Continued 


Reservation 

HSDA  (County/ 
State) 

Melletee,  SD 

Pennington,  SD 

Shannon,  SD 

Sheridan,  NE 

Todd,  SD 

Washabaugh,  SD 

Pmoteville  Rancheria 

.  Mendocino,  CA  ' 

Pit  River  Indian  Trib*  of  the  XL 

Modoc,  CA 

Ranch  Reservatioa 

Poarch  Creek  Band  of  Creek  In- 

Baldwin, AL  " 

dians  of  Alabama. 

Escambia,  AL  ^^ 

Elmore,  AL '» 

Mobile,  AL  " 

Monroe,  AL  " 

Escambia.  FL  " 

Pojoaque  Puebto _ 

Rio  Arriba.  NM 

Santa  Fe.  NM 

Port  Gamble __ 

Kitsap.  WA 
Kitsap.  WA 

Port  Madison. _._ 

Potowatomi 

Forest  Wl 

Mannette.  Wl 

Oconto.  Wl 

Potawatomi _ 

Jackson,  KS 

Potter  Valley  Rancheria 

Prairie  Island _ _ 

Goodhue.  MN 

Pierce,  Wl  " 

PnorLake _ 

Scott,  MN 

Puyalli4) _ 

King.  WA 
Pierce.  WA 

Quartz  Valley  Rancheria _ 

Siskiyou.  CA  » 

Quileute .„ 

Qallam.  WA 

Jefferson.  WA 

Quinault „ 

Grays  Hartxw. 

WA 

Jefferson,  WA 

Ramona  Reservation 

Rapid  Clty._ _ 

4 

Red  Cliff _ 

Bayfield,  Wl 

Red  Lake 

Beltrami,  MN 

Clearwater,  MN 

Koochiching,  MN 

Lake  of  the 

Woods,  MN 

Marshall.  MN 

Pennington,  MN 

Polk,  MN 

Roseau,  MN 

Redding  Rancfieria ..._ 

Shasta,  CA ' 

Redwood  Valley  Rancheria 

Mendocino  CA  ' 

Resighini  Rancheria 

Del  Norte,  CA 

Rmcon  Reservafion 

San  Diego,  CA 
Shasta  CA 

Roaring  Creek  Rancheria 

Robinson  Rafx:heria 

Lake  CA 

Rocky  Boy's ._ 

Chouteau,  MT 

Hill,  MT 

Liberty,  MT  ^o 

Hohnerville  Rancheria 

Humboldt  CA  ' 

Rosebud _ „ 

Bennett  SD 

Cherry,  NE 

Mellette,  SD 

Todd.SD 

Tripp.  SD 

Round  Valley  Reservation 

Mendocino  CA 

Rumsey  Indian  Rancheria 

Yolo,  CA 

Sac  and  Fox  (Iowa) 

Sac  and  Fox  (Missouri) 

Brown  KS 

Salt  River _ 

Mancopa,  AZ 

Sandia  Puebk) 

Bernalillo  NM 

Sandoval,  NM 

San  Carlos _ 

Apache,  /VZ 

Cochise.  AZ 

Gila,  AZ 

Graham,  AZ 

Greenlee.  AZ 

Pinal.  AZ 

San  Felipe  Pueblo 

Sandoval,  NM 

San  lldelonso 

Los  Alamos.  NM 

HEALTH  Service  Deuvery  Areas- 
Continued 


Reservation 


San  Juan  Pueblo 

San  Juan  Southern  Paiute  Tribe . 


San  Manual  Reservation 


San  Pasqual  Reservation.. 

San  Ana  Puet)lo _ 

Santa  Clara  Puablo 


Santa  Fk>sa  Rancheria .... 
Santa  Roea  Reservation . 
Santa  Ynez  Raseraton... 


Santa  Ysabel  Reservation.. 
Santee _ 

Santo  Domingo  Pueblo 


Sauk-Suiattle _ 

Sault  Ste.  Marie  Tribe  of  (^hippe- 


Sisseton.. 


Skokonwah 

Skull  Valley 

Smith  Riover  R«nct»eria 

Sotioba  Reservation 

South  Florida  (including  Brigh- 
ton, Fkxida  State.  Hollyvrood. 
and  Miccosukee). 


Southern  Ute.. 


HSDA  (County/ 
State) 


Sells  Service  Unit.. 


Sheep  Ranch  Ranchena 

Sherwood  Valley  Rancheria 

Shingle  Springs  Ranchena  (Ve- 
ronica Tract), 

SiToal  Water..... 

Siletz 


Rw  Arriba.  NM 
Sandoval.  NM 
Santa  Fe.  NM 
Rio  Arriba.  NM 
[Located  on 

Navajo 

Reservation] 
San  Bernardino. 

CA 
San  Diego.  CA 
Sandoval.  NM 
Los  Alamos.  NM 
Rio  Arnba.  NM 
Sandoval,  NM 
Santa  Fe.  NM 
Kings,  CA 
Riverside.  CA 
Santa  Bartiara. 

CA 
San  Diego,  CA 
Bon  Homme.  SD 
Knox,  NE 
Sandoval,  NM 
Santa  Fe.NM 
Snohomish,  WA 
Alger,  Ml>> 
Chvpewa,  Ml " 
Delta,  MPi 
Luce,  Ml" 
Mackinac,  Ml  " 
Marquette,  Ml  " 
Schoolcraft 

M|3> 
Santa  Cnjz. 

AZ" 
Allegany,  NY 
Cattaraugus.  NY 
Chautaugua.  NY 
Erie.  NY 
Warren.  PA 
Calaveras,  CA 
Meridocino,  CA 
El  Dorado,  CA 

Pacific,  WA 
Benton,  OR  " 
Lane,  OR  »' 
bncoln,  OR  " 
Linn,  OR  =" 
Marion,  OR  '' 
Po*,  OR  " 
Tillamook,  OR  =>» 
Yam  HiH.  OR  " 
Codington,  SO 
Day,  SD 
Grant,  SD 
Marshall,  SO 
Richland,  ND 
Roberts,  SD 
Sargent  ND 
Traverse,  ND 
Mason,  WA 
Tooete,  UT 
Del  Norte,  CA  * 
Riverside,  CA 
Broward,  FL 


Collier,  FL 
Dade,  FL 
Glades,  FL 
Hendry,  FL 
Archuleta,  CO 
La  Plata,  CO 
Montezuma,  CO 
Rio  Arriba,  NM 
San  Juan,  NM 
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Health  Service  Delivery  Areas— 
Continued 


Reservation 


Spokane. 


II 


Squaxin  Island . 
St.  Croix 


i>t.  Regis  Mohawk 

Standing  Rock 


Stewarts  Point  Rancheria.. 

Stillaguamish 

Stockbridge-Munsae 


Sulpfer  Bank  Rancheiia_~ 

Susanville  Indian  Ranchiana.. 

Swinomish 

Sycuan  Reservation 

Table  Bluff  Rancheria  __ 

Table  Mountain  Rancheria 

Taos  Puebk) - 


Tesuque  Pueblo -.. 

Texas  Band  of  Kk*apoo 

Tonawanda  Band  of  Seneca. 


Torres-Martinez  Reservation.. 


Tnnidad  Rancheria — 

Tulalip — 

Tule  River  Indian  Reservation . 
Tunica-Biloxi — 


Tuolumne  Rancheria.. 
Turtle  Mountain 


Uintah  and  Ouray . 


Umatilla.. 


Upper  Lake  Ranct>eria.. 
Upper  Skjux 


Upper  Skagit 

Ute  Mountain  Ute.. 


HSDA  (County/ 
State) 


Tuscarora  Natkin  of  New  York..,. 
Twenty-Nine  Palms  Reservation . 


Viejas  Reservatwn . 


Ferry,  WA 

Lincoln,  WA 

Stevens,  WA 

Mason,  WA 

Barron,  Wl  " 

Burnett,  Wl 

Pine,  NM 

Polk,  Wl 

Washburn,  Wl 

Franklin,  NY 

St.  Lawrence.  NY 

Adams,  ND 

Campbell,  SD 

Corson,  SD 

Dewey,  SD 

Emmons,  ND 

Grant,  ND 

Morton,  ND 

Perkins,  SD 

SkHjx,  ND 

Walworth,  SD 

Ziebach,  SD 

Sonoma,  CA 

Snotwmish,  WA 

Menominee,  Wl 

Shawano,  Wl 

Lake,  CA 

Lassen,  CA 

Skagit,  WA 

San  Diego,  CA 

Humboldt,  CA 

Fresno,  CA 

Colfax,  NM 

Taos,  NM 

Santa  Fe.  NM 

Maverick,  TX  " 

Genesee,  NY 

Erie,  NY 

Niagara,  NY 

Riverside,  CA 

Imperial.  CA 

Humboldt,  CA 

Snohomish,  WA 

Tulare,  CA 

Avoyelles,  LA 
Rapides,  LA  " 

Tuolumne,  CA 
Divkle,  ND  " 
Rolette,  NO 
Williams,  ND »« 
Niagara.  NY 
San  Bernardino. 

CA 
Carbon.  UT 
Daggett.  UT 
Ductiesne.  UT 
Emery,  UT 
Grand.  UT 
Rio  Blanco.  CO 
Summit.  UT 
Uintah,  UT 
Utah.  UT 
Wasatch,  UT 
Umatilla,  OR 
Union,  OR 
Lake.  CA 
Chippewa,  MN 
Yellow  Medk:ine. 

MN 
Skagit  WA 
Apache,  AZ 
La  Plata,  CO 
Montezuma,  CO 
San  Juan,  NM 
San  Juan,  UT 
San  Diego,  CA 


Health  Service  Delivery  Areas— 
Continued 


Reservation 


Wampanoag   Tiibal   Council    of 

Gay  Head,  Inc. 
Warm  Springs 


HSDA  (County/ 
State) 


Washoe      River      CDresslerville 
Colony). 


Western  Oregon  Service  Unit.. 
White  Earth ...„ 


Wind  River.. 


Winnebago  (Nebraska).. 


Winnebago  (Wisconsin)..... 


Yakima. 


Yankton . 


Yavapai-Prescott _ 

Ysleta  Del  Sur  PueUo  Tribe  of 
Texas  Hudspeth,  TX  '. 

Zia  Pueblo - 

Zuni  Puebto - 


Dukes.  MA  " 

Clackamas.  OR 
Jefferson,  OR 
Linn,  OR 
Mark>n,  OR 
Wasco,  OR 
.Mpine,  CA 
Nevada  (see 

Nevada) 
Deschutes. 

OR" 
Becker.  MN 
Clearwater.  MN 
Mahrwmen.  MN 
Norman.  MN 
Polk,  MN 
Hot  Springs.  WY 
Freerrxjnt.  WY 
Sublette.  WY 
Dakota,  NE 
Dixon,  NE 
Monona,  lA 
Thurston,  NE 
Wayne,  NE 
Woodbury,  lA 
Adams.  Wl  ■"> 
aark,  Wl " 
Cokjmbia,  Wl " 
aawford,  Wl " 
Dane,  Wl " 
Eau  Claire.  Wl  ♦<> 
Houston,  MN  *o 
Jackson,  Wt  ♦<> 
Juneau,  Wl  *" 
La  Crosse,  Wl  *<> 
Marathon,  Wl  *" 
Monroe,  Wl  «» 
Sauk,  Wl  ■"' 
Shawano,  Wl " 
Vemon,  Wl  *<• 
Wood,  Wl «» 
Klickitat,  WA 
Lewis,  WA 
Skamania.  WA<> 
Yakima,  WA 
Bon  Homme.  SD 
Boyd.  NE 
Charies  Mix,  SD 
Douglas,  SD 
Grsgory,  SD 
Hutchinson,  SD 
Knox.  NE 
Yavapai,  AZ 
B  Paso,  TX  ' 

Sandoval,  NM 
Apache,  AZ 
Cibola.  NM 
McKinley,  NM 
Valencia,  NM 


'  Public  Law  1(X)-«9,  Restoration  Act  for  Ysleta 
Del  Sur  and  Alabama  and  Coushatta  Tribes  of  Texas 
establishes  service  areas  for  "members  of  the  tnbe" 
by  sectwns  101(3)  and  106(a)  for  the  Pueblo  and 
sections  201(3)  and  206(a)  respectively. 

2  For  purposes  of  this  notice  Alaska  Native  Re- 
gions are  defined  as  reservatkxis  (42  CFR  36.21  (i)) 
and  the  entire  State  of  Alaska  is  included  as  a 
CHSDA  by  regulation  (42  CFR  36.22(a)(1)). 

^  Restored  by  Court  Order  issued  December  22, 
1983,  in  Tillie  Hardwick  v.  U.S..  Civil  No.  C-79- 
1910-SW,  U.S.  District  Court  for  the  Northern  Dis- 
trict of  California. 

♦  Special  programs  established  by  Congress  irre- 
spective of  the  eligibility  regulatkxis.  Eligibility  for 
services  at  these  facilities  is  based  on  the  legislative 
history  of  the  appropriatkxi  of  funds  for  the  particular 
facility,  rather  than  the  eligibility  regulations  and 
historically,  services  have  been  provided  at  HaskeH 


and  Bngham  Oy  (House  Rept  No.  95-392  and  Pub 
L  88-356  respectiveiy).  Rapid  City  Sooth  Dakota 
Hospital  was  initially  funded  to  provxie  health  care  to 
"indigent  Indians  m  that  city"  (S.  Rept  No.  1154,  FY 
1967  Interior  ApproQ.  89th  Cong.  2d  Sess.). 

'  Choctaw  Indians  residng  in  Jasper  arKi  Noxut>ee 
Counties,  MS,  wril  conlmue  to  be  eligible  tor  contract 
tieaith  services  pending  correction  o<  the  inadvertent 
omsswn  of  ttiese  6wo  counties  from  }  3&22  of  the 
regulations. 

■>  HistoricaMy  part  of  Choctem  Service  Unit  popula- 
tion sirrce  1970. 

^  HistoricaMy  part  o<  ColviMe  Service  Unit  popula- 
tion since  1970. 

'  Members  of  the  tribe  residing  m  these  Count«s 
were  specified  as  eligible  for  Federal  services  and 
ber>efits  notwittistandfig  the  existence  of  a  Federal 
IndMn  reservation  (Pub.  L  96-481.  and  H.  Rept  No. 
98-904). 

■  Cow  Creek  Band  of  Umpqua  recognized  by  Pub. 
L  97-391,  signed  into  law  on  December  29,  1983. 
House  Rept  Na  97-862  desigrwtes  Douglas,  Jack- 
son, arxJ  Josephine  Counties  as  a  service  area 
notwithstanding  existerv:e  of  a  reservation. 

>°IHS  memo,  May  7,  1986.  designates  additional 
OHSDA  counties  n  California  based  on  1973  Con- 
gressional action  provKtng  funds  for  CRtHB. 

">*■'  HistoricaUy  part  of  Crow  Service  Unit  popula- 
tion since  1970, 

' '  Historically  part  of  Fort  Hall  Service  Umt  popu- 
lation sirxie  1979. 

"Grand  Ron^  Tribe  of  Oregon  recognized  by 
Pub.  L.  98-165.  signed  into  law  on  November  22. 
1983.  provides  tor  aligibiiity  in  these  sai  countes 
without  regard  to  tt>e  existence  of  a  Mservation. 
"  HtstencaUy  part  of  Grartd  Traverse  Service  Unit 
population  since  1980. 

>''  Public  Law  97-428  provides  for  eligibilily  In  or 
near  the  Town  of  Houtton  without  regard  to  exist- 
ence of  a  reservatkv). 

">  Historically  part  of  Isabella  Reservation  Area 
and  Eastern  Mk:higan  Service  Unit  population  smce 
1979. 

"  Histoncally  part  of  Karwas  Sen«:e  Unit  popula- 
tion since  1979, 

' '  Legislative  history  sttfes  that  for  purposes  of 
Federal  services  and  t>enelits  "members  of  ttie  trtoe 
reskling  in  Klamath  County  shall  be  deemed  to  be 
residing  in  or  near  a  reservation."  (Pub.  L.  99-398. 
Sec  2(c)). 

'"  Mashantucket  Pequot  Indian  Claims  Settlement 

Act.  Pub.  L  98-T34,  signed  into  law  on  October  18, 

1983,  provides  for  a  reservation  in  New  Londoa 

>«  Historically  part  of  Minnesota  Service  Umt  pop- 

ulatkin  since  1979. 

»"  Narragansett  Indian*  recognized  tiy  Pub.  L  95- 
395,  signed  into  law  September  30,  1978.  Lands  m 
Washington  County  are  now  federally  restiicted  and 
ttie  Bureau  of  Indian  Affairs  considers  tfiem  as  tt>e 
Narragansett  Indian  Reservation. 

2'  The  entire  Stale  of  Nevada  «  designoted  a 
CHSDA  by  regulation  (42  CFR  36.22(a)(2)). 

2  2  Land  in  Box  Ekler  Coi*ity,  Utah,  taken  mto  ti^sl 
for  the  tribe  in  1986. 

"  Historically  part  of  Northwestern  Wisconsin 
Service  Unit  population  since  1970 

"  Historically  part  of  Northern  Cheyenne  Service 
Unit  population  since  1979. 

"  Former  reservations  in  the  State  of  Oklahoma 
are  reservations  by  regulation  (42  CFR  36.21(1)) 
The  entire  State  of  Oklahoma  is  a  CHSDA  by  regula- 
tion (42  CFR  36.22(aM3)). 

2«  Paiute  Indian  Tribe  of  Utah  Reservation  Act, 
Pub.  L.  96-227,  provides  for  extension  of  services  to 
these  four  counties  without  regard  to  the  existence 
of  3  r6S6fV3tlon 

"  Legislative  history  (H.R  Report  No,  95-1021)  to 
Pub,  L.  95-375,  Extension  of  Federal  Benefits  to 
Pascua  Yaqui  Indians,  Anzona,  expresses  congres- 
swnal  intent  that  lands  conveyed  to  the  trities  pursu- 
ant to  Act  of  October  8,  1964.  (Pub,  L.  88-350)  shall 
tie  deemed  a  Federal  Indian  Reservation. 

»'  Included  to  carry  out  the  intention  of  (ingress 
to  fund  and  provide  contract  health  services  to 
Penobscot  and  Passamaqooddy  Indians  m  Aroos- 
took County  (Pub.  L.  96-420;  House  Rept.  No.  96- 
1353). 

*»  Counties  in  service  area  designated  by  Corv 
gress  for  the  Poarch  Band  of  Creek  Indians  (See  H 
Rept.  98-886,  June  29.  1984:  Cong  Record.  Octo- 
ber 10.  1984.  Pg,  H1 1929), 

'"Historically  part  of  Rocky  Boy's  Service  Unit 
population  since  1970. 

s'The  counties  included  in  this  CHSDA  were 
designed  by  regulation  (42  CFR  36.22(a)(4)) 

'2  Historically  part  of  Sells  Service  Unit  population 
since  1970. 
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'^  In  order  to  carry  out  the  congressional  Intent 
urxJer  the  Siletz  Restoration  Act.  Pub.  L.  95-195,  as 
expressed  In  H.R.  Report  No.  95-623,  at  page  4, 
Siletz  tritial  members  residing  in  these  counties  are 
eligible  for  contract  health  services. 

'■'*  Texas  Band  of  Kickapoo  was  recognized  by 
Pub.  L.  97-429,  signed  into  law  on  January  8,  1983. 
The  Act  provides  for  eligit>ility  for  Kickapoo  tribal 
members  residing  in  Mavenck  County  without  regard 
to  ttie  existence  of  a  reservation. 

''  Historically  part  of  Tunica  Biloxi  Service  Unit 
population  since  1982. 

'•  Historically  part  of  Turtle  Mountain  Service  Unit 
population  sirx^e  1979. 

"  '■*  •  *  members  of  ttie  tntje  residing  on  Mar- 
tfia's  Vineyard  *  •  •  [are]  deemed  to  be  living  on 
or  near  an  Indian  reservation."  for  purposes  of 
eligibility  for  Federal  services  (Sec.  12.  Pub.  L.  100- 
95). 

"  Historically  paiX  at  Western  Oregon  Service  Unit 
population  amce  1983. 

"  Land  in  Dane  County,  Wl,  was  added  by  the 
BIA  to  Wisconsin  Winnebago  Tribe's  reservation  by 
the  BIA  in  1986  (See  FR  Vol.  51,  No.  222,  pg. 
41669,  Nov.  18.  1986). 

■••The  counties  inckided  in  this  CHSDA  were 
designed  by  regulation  (42  CFR  36.22(a)(5)). 

*■  HistoricaUy  part  of  Yakima  Service  Unit  popula- 
tion since  1979. 


HSDA  CoufrriES  by  State 


HSDA  Counties  by  State— Continued 


state 

County 

Alat>ama 

Baldwin. 

Alaska 

Escambia. 
Mobile. 
Monroe. 
All 

Arizona  

Apache. 

Cochise. 

Coconino. 

Gila. 

Graham. 

Greenlee. 

La  Pas. 

Mancopa. 

Mohave. 

Navajo. 

Pima. 

Pinal. 

Santa  Cruz. 

Yavapai. 

Yuma. 

Alpine. 

Amador. 

Butte. 

Calaveras. 

Colusa. 

Del  Norte. 

El  Dorado. 

Fresno. 

Glenn. 

Humtjoldt 

Imperial. 

Inyo. 

Kings. 

Lake. 

Lassen. 

California 

State 

County 

Madera. 

Mariposa. 

Mendocino. 

Modoc 

Mono. 

Nevada 

Placer 

Plumas. 

Riverside. 

San  Bernardino. 

San  Diego. 

Santa  Bart)ara. 

Shasta 

Sierra. 

Siskiyou. 

Sonoma. 

Sutter. 

Tehama. 

Trinity. 

Tulare. 

Tuolumne. 

Yolo. 

Yuba. 

Cokxado 

ArctKileta 

La  Plata. 

Montezuma. 

Rio  Blanco. 

Connectkjut 

I^ew  London. 

FkKida 

Broward. 

Collier 

Dade. 

Escambia 

Glades. 

Hendry. 

Idaho  

Bannock 

Benewah 

Bingham. 

Boundary 

^ 

CaritXHJ. 

Clearwater 

Idaho. 

Kootenai. 

Latah. 

Lemhi. 

Lewis. 

Nez  Perce 

Owyhee 

Power. 

Iowa 

Tama 

WoodtHjry 

Kansas 

Doniphan. 

Douglas. 

Jackson. 

Louisiana 

Allen 

Avoyelles 

Rapides. 

St  Mary. 

Maine 

Aroostook 

Penobscot 

Washington 

Massachusetts 

Dukes 

HSDA  (Bounties  by  State— Continued 


State 


County 


Michigan. 


Minnesota 


Mississippi.. 


Alger 

Antnm 

Arenac 
\  Baraga 
;  Benzie 
'  Chippewa 
i  Clare 
I  Delta 
I  Gogebic. 
I  Grand  Traverse 

Houghton 

Isabella. 

Leelanau. 

Luce. 

Machinac 

Manistee 

Marquette 

Menominee 

Midland. 

Missaukee. 

Ontonagon. 

Schoolcraft. 

Aitkin. 

Becker. 

Beltrami. 

Cartton. 

Cass. 

Chippewa 

Clearwater 

Cook. 

Goodhue 

Houston 

Hutibard. 

Itasca 

Kanebec. 

Koochiching 

Lake  of  the  Woods. 

Mahnomem. 

Marshall 

MHle  Lacs. 

Norman. 

Pennington 

Pine. 

Polk. 

Redwood. 

Renville. 

Roseau 

Scon. 

St  Louis 

Traverse. 

Yellow  Medicine 

Attala 

Jasper 

Jones 

Kemper. 

Leake 

Neshoba. 

Newton 

Noxubee. 

Scott 

Winston. 


UMI 
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HSDA  Counties  by  State— Continued 


State 


Montana . 


Nebraska.. 


Nevada 

New  Mexico.. 


County 


New  York . 


Big  Hora 

Blaine. 

Cartwn. 

Carter. 

Chouteau. 

Daniels. 

Flattiead. 

Glacier. 

Hiil. 

Lake. 

Liberty 

McCone. 

Missoula. 

Phillips. 

Porniera. 

Richland. 

Roosevelt 

Rosebud. 

Sanders. 

Sheridan. 

Treasure. 

Valley. 

Yellowstone. 

Boyd. 

Burt 

Cherry. 

Cunijng. 

Dakota. 

Dawes. 

Dixon. 

Knox. 

Rkrhardson. 

Sheridan. 

Thurston. 

Wayne. 

All. 

BemaHHo. 

Chaves. 

Cibola. 

Colfax. 

Lincoln. 

Los  Alamos. 

McKinley. 

Otero. 

Rio  Arriba. 

San  Juan. 

SandovaL 

Santa  Fe. 

Socorro. 

Taos. 

Valencia. 

Allegany. 

Cattaraugus. 

Chautauqua. 

Erie. 

Franklin. 

Genesee. 

Niagara. 

St.  Lawrence. 


HSDA  Counties  by  State— Continued 


State 

County 

North  Carolina 

Cherokee. 

Graham. 

Haywood. 

Jackson. 

Swain. 

North  Dakota 

Adams. 

Benson. 

Divide. 

Dunn. 

Eddy. 

Emmons. 

Grant. 

McKenzie. 

McLean. 

Mercer. 

Morton. 

Mountrail. 

Nelson. 

Ramsey. 

Richland. 

Oklahoma. 
Oregon 


Pennsylvania.. 
Rhode  Island . 


Rolette. 

Sargent 

Sioux. 

Ward. 

Williams. 

All. 

Benton. 

Clackmas. 

Coos. 

Curry. 

Deschutes. 

Douglas. 

Harney. 

Jackson. 

Jefferson. 

Josephine. 

Klamath. 

Lane. 

Lincoln. 

Linn. 

Malheur 

Marion. 

Multrxxnah. 

Polk. 

Tillamook. 

UmatiHa. 

Union. 

Wasco. 

Washingtorv 

Yamhill. 

Warren. 

Washington. 


HSDA  Counties  by  State— Continued 


state 


County 


South  Dakota., 


Texas  . 


Utah. 


Bennett 

Bon  Homme. 

Brule 

Buffalo 

Campbell 

Charles  Mix. 

Codington. 

Corson 

Custer 

Day  . 

Dewey. 

Douglas. 

Fall  River. 

Grant 

Gregory 

Haakon 

Hand. 

Hughes 

Hutcfiinson. 

Hyde. 

Jackson. 

Lyman. 

Marshall. 

Meade. 

Mellette. 

Moody. 

Pennir>gton. 

Perkins. 

Potter 

Roberts. 

Sfianrxjn. 

Stanley. 

Sully. 

Todd. 

Tripp. 

Walworth. 

Zietack. 

El  Paso. 

Hudspeth. 

Mavenck. 

Polk. 

Box  Elder. 

Cartxxi 

Daggett 

Duchesr>e. 

Emergy. 

Grand. 

Iron. 

Juab. 

Kane. 

Millard. 

San  Juan. 

Sevier. 

Summit 

Tooele. 

Uintah. 

Utah. 

Wasatch. 

Washington. 
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State 

County 

Washington 

Chelan. 

Clallam. 

, 

Douglas 

Ferry. 

Grant. 

Grays  Harbor. 

Jefferson. 

King. 

Kitsap. 

KNckitat 

Lewis. 

Lincoln. 

Mason 

Okanogan 

Pacific. 

Pend  Oreille. 

Pierce. 

Skagit 

Skamania. 

Snohomish 

Spokane. 

Stevens. 

Thorsfon. 

Whatcom. 

Witman. 

Wiscortsin. 

Yakima. 

Wisconsin 

Adams. 

Ashland. 

Barron. 

Bayfield. 

Brown. 

Burnett 

Clark. 

Columbta 

Crawford. 

Eau  Claire 

Forest 

Injn. 

Jackson. 

Juneau. 

La  Crosse 

Langlade. 

Marathon. 

Marinette. 

Menomirtee. 

MoTJroe. 

Oconto. 

Oneida. 

Outagamie 

Pierce. 

Polk. 

Sauk. 

Sawyer 

Stiawano. 

Vernopn. 

Vilas. 

Washburn. 

Wood. 

Wyoming 

Big  Horn. 
Fremont. 

Hot  Springs 

Sheridan. 

Sublette 

Date;  August  16,  1988. 
Everett  R.  Rhoades, 

Director.  Indian  Health  Service. 

|FR  Doc.  88-19180  Filed  8-24-88:  8:45  am) 

BILLING  C00€  4160-16-M 


National  Institutes  of  Healtti 
National  Cancer  Institute;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Research  Manpower  Review 
Committee,  National  Cancer  Institute, 
National  Institutes  of  Health,  November 
3-^.  1988.  at  the  Guest  Quarters  Hotel. 
7335  Wisconsin  Avenue,  Bethesda, 
Maryland  20814. 

This  meeting  will  be  open  to  the 
public  on  November  3  at  7  p.m.  to 
approximately  7:30  p.m.  to  discuss 
administrative  details.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c](4]  and 
552b(c)(6),  Title  5.  U.S.C.  and  section 
10(d)  of  Pub.  L.  92-463.  the  meeting  will 
be  closed  to  the  public  on  November  3 
from  approximately  7:30  p.m.  to  rtcess 
and  on  November  4  from  8  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  conHdential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute.  National  Institutes  of  Health. 
Building  31.  Room  10A06.  9000  Rockville 
Pike.  Bethesda,  Maryland  20892  (301/ 
496-5708)  will  provide  a  summary  of  the 
meeting  and  a  roster  of  Committee 
members,  upon  request. 

Ms.  Cynthia  Sewell.  Executive 
Secretary,  Cancer  Research  Manpower 
Review  Committee.  National  Cancer 
Institute,  National  Institutes  of  Health. 
Westwood  Building.  Room  838.  5333 
Westbard  Avenue.  Bethesda,  Maryland 
20892  (301/496-7721)  will  provide 
substantive  program  information  upon 
request. 

Dated:  August  11,  1988. 
Betty  J.  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  88-19336  Filed  8-24-68:  8:45  am) 
BILLING  CODE  4140-01-M 

National  Eye  Institute,  National 
Advisory  Eye  Council;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Eye  Council, 
I  National  Eye  Institute.  September  15 


and  16. 1988.  Building  31,  Conference 
Room  7,  National  Institutes  of  Health, 
Bethesda,  Maryland. 

This  meeting  will  be  open  to  the 
public  from  9:00  a.m.  until 
approximately  11:30  a.m.  on  Thursday. 
September  15.  Following  opening 
remarks  by  the  Director,  National  Eye 
Institute,  there  will  be  presentations  by 
the  staff  of  the  Institute  concerning 
Institute  programs  and  various  research 
assistance  mechanisms.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L.  92-463,  the  meeting  will 
be  closed  to  the  public  from 
approximately  11:30  a.m.  until  closing  on 
September  15;  and  from  8:30  a.m.  until 
approximately  noon  on  September  16  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

There  will  also  be  an  open  meeting  of 
the  Vision  Research  Program  Planning 
Subcommittee  on  Wednesday. 
September  14.  from  7  p.m.  until 
completion  to  discuss  further  the  plans 
for  Vision  Research:  A  National  Plan 
1989-90.  The  meeting  will  be  held  at  the 
National  Eye  Institute  Conference  Room. 
Building  31,  Room  6A35  on  the  National 
Institutes  of  Health  campus.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

Ms.  Lois  DeNinno,  Committee 
Management  Officer,  National  Eye 
Institute,  Building  31,  Room  6A51, 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892,  (301)  49&-9110,  will 
provide  summaries  of  meetings,  rosters 
of  committee  members,  and  substantive 
program  information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Programs.  Nos.  13.867,  Retinal  and  Choroidal 
Diseases  Research;  13.868.  Anterior  Segment 
Diseases  Research;  and  13.871,  Strabismus, 
Amblyopia  and  Visual  Processing;  National 
Institutes  of  Health) 

Dated:  August  11, 1988. 
Betty  I.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-19337  Filed  8-24-88;  8:45  am] 
BILLING  CODE  4140-01-M 
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National  Heart,  Lung,  and  Blood 
Institute,  Research  Manpower  Review 
Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Research  Manpower  Review  Committee. 
National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
on  September  25-27, 1988,  at  the 
Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase, 
Maryland  20815. 

This  meeting  will  be  open  to  the 
public  on  September  25,  from  8  p.m.  to 
approximately  9:30  p.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b{c)(4)  and 
552b(c](6),  Title  5,  U.S.C,  and  section 
10(d)  of  Pub.  L.  92-463,  the  meeting  will 
be  closed  to  the  public  on  September  26 
from  approximately  8  a.m.  until 
adjournment  on  September  27,  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha.  Chief. 
Communications  and  Public  Information 
Branch,  National  Heart,  Lung,  and  Blood 
Institute,  Building  31,  Room  4A21, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892,  (301)  496-4236,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Committee  members. 

Mr.  Kathryn  Ballard,  Executive 
Secretary,  NHLBI,  Westwood  Building, 
Room  550,  Bethesda,  Maryland  20892, 
(301)  496-7361,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.837,  Heart  and  Vascular 
Diseases  Research;  13.838,  Lung  Diseases 
Research;  and  13.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  August  11, 1988. 

Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-19338  Filed  8-24-88;  8:45  am] 

BILUNQ  CODE  4140-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases,  National  Advisory 
Allergy  and  Infectious  Diseases 
Council,  Acquired  Immunodeficiency 
Syndrome  Subcommittee,  Allergy  and 
immunology  Subcommittee, 
Microbiology  and  Infectious  Diseases 
Subcommittee;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Allergy  and 
Infectious  Diseases  Council,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  subcommittees  on 
September  22-23, 1988  at  the  National 
Institutes  of  Health,  Building  3lC, 
Conference  Room  10,  Bethesda, 
Maryland  20892. 

The  meeting  will  be  open  to  the  public 
on  September  22  from  approximately 
8:30  a.m.  to  8:45  a.m.  for  opening 
remarks  of  the  Institute  Director  and 
from  1  p.m.  to  recess  for  meetings  of  the 
Council  subcommittees.  On  September 
23  the  meeting  will  be  open  to  the  public 
from  approximately  8:30  a.m.  until  2:00 
p.m.  for  discussion  of  procedural 
matters.  Council  business,  and  a  report 
from  the  Institute  Director  which  will 
include  a  discussion  of  budgetary 
matters.  The  primary  program  will 
include  a  discussion  of  minority  issues 
related  to  AIDS;  a  report  of  the 
Intramural  Research  Program  and  a 
report  from  each  of  the  Council 
subcommittees. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5,  United  States  Code 
and  section  10(d)  of  Pub.  L.  92-463,  the 
meeting  of  the  NAAIDC  Acquired 
Immunodeficiency  Syndrome 
Subcommittee,  NAAIDC  Allergy  and 
Immunology  Subcommittee  and  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  closed  to 
the  public  for  approximately  four  hours 
for  review,  evaluation,  and  discussion  of 
individual  grant  applications.  It  is 
anticipated  that  this  will  occur  from  8:45 
a.m.  until  approximately  11:30  a.m.  on 
September  22,  in  conference  rooms  10,  7 
and  9  respectively.  The  meeting  of  the 
full  Council  will  be  closed  from 
approximately  2  p.m.  until  adjournment 
on  September  23  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Patricia  Randall,  Office  of 
Research  Reporting  and  Public 


Response,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
Room  7A32.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
telephone  (301-496-5717),  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  ]ohn  W.  Diggs,  Director, 
Extramural  Activities  Program,  NIAID. 
NIH,  Westwood  Building,  Room  703, 
telephone  (301-496-7291),  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.855  Pharmacological 
Sciences;  13.856,  Microbiology  and  Infectious 
Diseases  Research,  National  Institutes  of 
Health) 

Dated:  August  11, 1988. 
Betty  ].  Beveridge. 

Committee  Management  Officer.  NIH. 
[FR  Doc.  88-19339  Filed  8-24-88;  8:45  am) 

MLUNG  CODE  414(M>1-«I 

National  Institute  of  Dental  Research, 
National  Advisory  Dental  Research 
Council;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  Research 
Council,  National  Institute  of  Dental 
Research,  to  be  held  September  26-27, 
1988.  Conference  Room  10,  Building  31. 
National  Institutes  of  Health,  Bethesda. 
Maryland.  This  meeting  will  be  open  to 
the  public  from  9  a.m.  to  recess  on 
September  26  for  general  discussion  and 
program  presentations.  Attendance  by 
the  public  will  be  limited  to  space 
available.  The  1988  Seymour  J. 
Kreshover  lecture  will  follow  at  3:30 
p.m.  in  the  Mortimer  B.  Lipsett 
Auditorium  in  Building  10,  NIH. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section  10 
(d)  of  Pub.  L.  92-463,  the  meeting  of  the 
Council  will  be  closed  to  the  public  on 
September  27  from  9  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Preston  A.  Littleton,  Executive 
Secretary.  National  Advisory  Dental 
Research  Council,  and  Deputy  Director, 
National  Institute  of  Dental  Research, 
National  Institutes  of  Health,  Building 
31,  Room  2C39,  Bethesda,  Maryland 
20892,  (telephone  301-496-9469)  will 
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fiirniah  •  roster  of  conanittee  members, 
a  summary  of  the  meeting,  and  other 
information  pertaioing  to  the  meeting. 

(Catalog  af  Federal  Domestic  Assistance 
ProgrM»  Nosv  13vlZ1r-Di8«fl8e»  of  the  Teeth 
and  Sapport  TtosuM;  Caries  and  Restorative 
MateiaBk:  Periodontal  and  Soft  Tissue 
Diseases;  13.123rDiaotien  of  Structure. 
PunctMn.  and  Behavior  Craniofacial 
Anomalies..  Pain  CoatroL  and  Behavioral 
Studies;  13.845-Dental  Research  Institutes; 
National  Institutes  of  Health] 

Dated:  August  II,  1988. 
Betty  J.  Beveridge, 

CommiUe*  Management  Officer.  NIH. 
[FR  Doc  88-19340  Filed  0-24-88;  8:45  am] 

BiLUNG  COOG  414(>-01-M 


National  Institute  of  Environmental 
Health  Sciences.  Itatfonal  Advisory 
Environinenlal  Nealtfr  Sciences 
Council;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  tfie 
Natio^a^  Advisory  Environmental 
Health  Sciences  Cotmcil,  September  19- 
20. 1988.  at  the  Natioaai  Institute  of 
EnvironmeDtal  Health  Sciences.  Building 
101  Conference  Room,  South  Campus. 
Research  Triangle  Park.  North  Carolina 

Thi*  meeting  will  be  open  to  the 
public  on  September  19  from  9  a.m.  to 
approoumateiy  12  noon  for  the  report  of 
the  Director,  NIEHS,  and  for  discussion 
of  the  NIEHS  budget,  program  policies 
and  issues,  receet  legislation,  and  other 
items  of  interest  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordaace  with  the  provisions  set 
forth  in  sections  552b(c)(4]  and 
552b(c)(6),  Title  5,  U.S.C  and  section 
10(d]  of  Pub.  L  9Z-463,  the  meeting  will 
be  closed  to  the  public  September  19. 
from  approximately  1  p.m.  to 
adjournment  on  September  20,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Winona  Hetrdl.  Committee 
Management  Officer.  NIEH&  BIdg.  31. 
Rm.  2B55.  NIH.  Bethesda.  Md.  20892 


(301)  496-3611.  will  provide  simunaries 
of  the  BMeting  and  rosters  of  council 
members. 

Dr.  Anne  Sasaaman,  Director,  Division 
of  Bxtrauniral  Research  and  Training, 
NIEHS.  P.O.  Bm  12233,  Research 
Triangle  Pariu  North  Carolina  27709. 
(919)  541-7723.  FTS  829-7723.  will 
furnish  substantive  program 
information. 

(Catalog  Federal  Domestic  Assistance 
Program  Nos  131112.  Characterization  of 
Environmeatal  Health  Hazards;  ia.113. 
Biological  Response  to  Environmental  Health 
Hazards;  13.114,  Applied  Toxicological 
Research  and  Testing;  1X115,  Biometry  and 
Risk  Estimation:  13.894,  Resource  and 
Manpower  Development,  National  Institutes 
of  Health] 

Dated:  Anguat  11, 1968. 
Betty  ].  Btoveiidge, 

CommiUee  Management  Officer,  NIH. 
[FR  Doc  88-19341  FUed  8-24-88:  8:45  am] 

BILUNO  CODE  414»^MI 


DEPAFmNENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  NkL  N-«*-1»4ei 

Submissiofvol  Proposed  Information 
Collections  to  0MB 

agency:  Office  of  Administration.  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
FOR  FURTHER  MFORMATION  CONTACT: 

David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Develepment.  451  7th  Street  SW, 
Washington,  DC  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 


Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Mr.  Cristy. 
SUPPLEMENTARY  INFORMATION:  The 
Department  bas  submitted  the  proposals 
for  the  coUcctioa  of  information,  as 
described  bebw,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  {5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  fi^quently  information 
submissions  will  be  required;  (7)  an 
estimate  of  tiie  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

August  19, 1988. 

lohn  T.  Murpby, 

Director,  Inforwatiun  Policy  and  Management 
Division. 

Proposal:  Housing  Development  Grant 
Program:  Project  Settlement  Procedures. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
information  is  needed  to  close  out  the 
Federal  financing  for  project  activities.  It 
is  also  needed  to  verify  that  Federal 
funds  were  used  in  accordance  with  the 
Grant  Agreement  and  that  all 
participating  parties  have  fulfilled  their 
obligations. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments. 

Freqaency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


NunitMr  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden  hours 


Setttemant  Procedures.. 


65 


16 


1.040 


UMI 
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Total  Estimated  Burden  Hours:  1.040. 

Status:  New. 

Contact:  Freda  R.  Nicolosi,  HUD,  (202) 
755-6142  John  Allison,  0MB,  (202)  395- 
6880. 

Date:  August  19, 1988. 

Proposal:  Public  Housing  Tenancy  and 
Administative  Grievance  Procedure 
(FR-1164). 


Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Section  6  of  the  National  Housing  Act  of 
1937  requires  Public  Housing  Agencies 
(PHAs)  to  have  an  administrative 
grievance  procedure  that  provide 
tenants  with  sufficient  notification  of 
proposed  adverse  actions,  an 
opportunity  for  an  impartial  hearing. 


and  also  permits  PHAs  to  exclude 
grievances  over  evictions  and  lease 
terminations. 

Form  Number  None. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission: 
Recordkeeping  and  On  Occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden  hours 


Written  l^otification  (1) 

Written  Notification  (2) 

Notice  of  Proposed  Action  (1).. 
Notice  of  Proposed  Action  (2).. 

Hearing  Officer's  Decision 

PHA's  Reversal  of  Decision 

Due  Process  Determination 

Notice  of  Due  Process 

Notice  of  Ineligible  Applicant.... 

Decision  of  PHA 

Recordkeeping 


3,330 
3,330 
3.330 
3.330 
3,330 
3,330 
2.000 
2.000 
3,330 
3,330 
3,330 


1 

450 
59.09 

3.90 
115.98 

2.32 

1 

1 
234.23 
23.42 

6 


XT 

J004 

.006 

4)17 

sm 

.063 
24 
.333 
jOOB 

.063 

4.375 


2.220 

6,229 

1,625 

217 

32.185 

644 

48.000 

667 

6.500 

6.500 

47.586 


Total  Estimated  Burden  Hours: 
152.373. 

Status:  Revision. 

Contact:  Edward  C.  Whipple.  HUD, 
(202)  426-0744  John  Allison.  OMB,  (202) 
395-6880. 

Date:  August  19, 1988. 
(FR  Doc.  88-19288  Filed  8-24-88;  8:45  am] 

BILUNG  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[UT-050-08-4132-12] 

Environmental  Assessment;  Mt 
Pennell  Wilderness  Study  Area,  Utah 

agency:  Bureau  of  Land  Management, 
ACTION:  Notice  of  comment  period. 

summary:  An  environmental 
assessment  (EA)  has  been  proposed  on 
an  action  concerning  the  re-entering  of 
an  old  mine  on  Mt.  Pennell,  which  is 
within  the  Mt.  Pennell  WSA  (UT-OSO- 
248). 

comment  period  will  end  15  days  from 
publication  in  the  Federal  Register.  For 
further  information  contact  Roy 
Edmonds  at  (801)  896-8221.  Copies  of 
the  EA  are  available  at  the  Richfield 
District  Office.  150  East  900  North. 
Richfield.  Utah  84701. 

Dated:  August  19, 1988. 
Larry  R.  Oldroyd, 

Acting  District  Manager,  Richfield  District 
Office. 
[FR  Doc.  88-19315  Filed  8-24-88;  8:45  am] 

WLUNO  CODE  4310-OO-M 


[AA-340-08-4333-02] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information, 
related  forms,  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
Clearance  Officer  and  to  the  Officer  of 
Management  and  Budget  Interior 
Department  Desk  Officer,  Washington, 
DC  20503,  telephone  202-395-7340, 
Title:  Permit  Fee  Envelope,  36  CFR  Part 

71 
OMB  Approval  Number:  1004-0133 
Abstract:  Respondents  supply 

identifying  information  and  data  on 
the  campsite  number,  dates  camping, 
number  in  party,  zip  code,  fee  paid, 
vehicle  license  number,  and  primary 
purpose  of  visit.  This  information 
allows  the  Bureau  of  Land 
Management  (BLM)  to  determine  if  all 
users  have  paid  the  required  fee,  the 
number  of  users,  and  their  State  of 
origin. 
Bureau  Form  Number:  1370-36 
Frequency:  Whenever  someone  wishes 
to  camp  in  a  campground  where  fees 
are  collected. 


Description  of  Respondents:  Individuals 
desiring  to  use  the  campground. 

Estimated  Completion  Time:  Three 
minutes 

Annual  Responses:  60,000 

Annual  Burden  Hours:  3,000 

Bureau  Clearance  Officer:  Rick  lovaine 
202-653-8853 

Date:  August  5, 1988. 
Dean  Stepanek, 

Assistant  Director— Land  and  Renewable 

Resources. 

(PR  Doc.  88-19244  Filed  8-24-88;  8:45  am] 

BILLING  CODE  4310-S4-M 


[WY-030-4121-13] 

Availability  of  Coat  Geophysical  Logs, 
Rawlins  District.  WY 

action:  Public  notice  of  availability  of 
eleven  coal  geophysical  logs  from 
Sweetwater  County,  Wyoming. 


summary:  Notice  is  hereby  given  that 
eleven  geophysical  logs  from  eleven  coal 
test  holes  in  Sweetwater  County, 
Wyoming,  are  now  available  to  the 
public.  The  test  holes  are  located  in 
Township  23  North,  Range  95  West,  and 
were  drilled  to  investigate  coal  in  the 
Eocene  Wasatch  Formation  in  the 
central  part  of  the  Great  Divide  Basin, 
ADDRESS:  Reproductions  of  the 
geophysical  logs  are  available  af  cost. 
Bureau  of  Land  Management,  Rawlins 
District  Office,  1300  North  Third  Street. 
P.O.  Box  670,  Rawlins,  Wyoming  82301. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Newby,  Assistant  District 
Manager,  Division  of  Minerals,  Rawlins 
District,  Bureau  of  Land  Management, 
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P.O.  BOX.07H,  Rawlins.  Wyoming  82301. 
Telephone  C307)  324-7171. 
Richard  Bastin, 

District  Manager. 

[FR  Doc.  88-19294  Piled  8-24-88:  8:45  am] 

BILUNQ  CODE  4310-22-M 


[WY-030-41*1-1SI 

Availability  of  Coal  Geophysical  Logs, 
Rawlins  District,  WY 

action:  Public  notice  of  availability  of 
five  coal  geophysical  logs  from  Fremont 
County,  Wyoming. 

SUtdNARY:  Notice  is  hereby  given  that 
five  geophysical  log*  from  five  coal  test 
holes  in  Fremont  County,  Wyoming,  are 
now  available  to  the  pubRc.  The  test 
holes  are  located  in  Township  38  North, 
Range  93  West,  and  were  drilled  to 
investigate  coal  in  the  Eocene  Wind 
River  Fonnation  in  the  north-central 
portion  of  the  Wind  River  Basin. 
ADDRESS:  Reproductions  of  the 
geophysical  logs  are  available  at  cost. 
Bureau  of  Land  Management,  Rawlins 
District  Office,  1300  North  Third  Street, 
P.O.  Box  670,  Rawlins,  Wyoming  82301. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Newby,  Assistant  District 
Manager,  Division  of  Minerals,  Rawhns 
District,  Bureau  of  Land  Management. 
P.O.  Box  670.  Rawlins,  Wyoming  82301. 
Telephone  (307)  324-7171. 
Richard  Bastin, 
District  Manager. 
[FR  Doc.  88-19295  Filed  8-24-88;  8:45  am] 

BILLING  CODE  4310-22-M 


District  Advisory  Council  Meeting; 
Ukiah,  CA 

AQENCv:  Bureau  of  Land  Management. 
action:  Notice  of  Meeting,  Ukiah, 
California,  District  Advisory  Council. 

SUMMARr  Pursuant  to  Pub.  L  94-579 
and  43  CFR  1780,  the  Ukiah  District 
Advisory  Council  will  meet  in  Areata, 
California,  September  30, 1988,  to 
discuss  issues  identified  in  public  input 
on  the  Draft  Areata  Resource 
Management  Plan. 

DATES:  The  meeting  will  begin  at  9:30 
a.m.  and  adjourn  at  3:30  p.m.  Friday, 
September  30, 1968. 
ADDRESS:  The  meeting  will  be  held  at 
the  Bureau  of  Land  Management  Office, 
1125  16th  Street,  Areata,  California. 
FOR  FURTHER  MFORMATION  CONTACr. 
Barbara  Taglio,  Ukiah  District  Office, 
Bureau  of  Land  Management.  555  Leslie 
Street,  Ukiah,  California  95482,  (707} 
462-3873. 

SUPPLEMENTARY  INFORMATION:  Most  of 
the  public  lands  covered  by  the  Draft 


Areata  Resource  Management  Plan  are 
in  Humbaidt  and  Mendocino  counties; 
small  tracts  are  in  Trinity  and  Sonoma 
counties.  ManagCBient  alternatives  for 
approximately  125,000  acres  of  public 
land  and  125,000  acres  o£  mineral 
reserve  land  (patented  land  with 
mineral  rights  reserved  to  the  United 
States)  are  inchided  in  the  plan.  During 
the  public  comment  period  on  the  plan, 
BLM  received  public  comments  at  two 
public  workshops  and  two  public 
hearings.  In  addition,  written  comments 
in  the  form  of  postcards,  letters,  and 
petitions  were  recefved  from  over  4,000 
individuals. 

The  meeting  is  open  to  the  public. 
Individuals  may  sabmit  oral  or  written 
comments  for  the  Council's 
consideration.  Opportunity  for  oral 
comments  will  be  provided  at  10:30  a.m. 
Summary  minutes  of  the  meeting  will  be 
maintained  by  the  Ukiah  District  Office 
and  will  be  available  for  inspection  and 
reproduction  within  30  days  of  the 
meeting. 

Date:  August  15, 1988. 
Alfred  W.  Wright. 
District  Manager. 

[FR  Doc.  88-19246  Filed  8-24-«8;  8:45  am[ 
BtLUNG  CODE  4310-32-M 


lUT  080-S7-4322-02;  7-00152] 

Vernal  District  Grazing  Advisory  Board 
Meeting. 

August  17, 1988. 

AGCNCV:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  92-463.  that  a 
meeting  of  the  Vernal  District  Grazing 
Advisory  board  will  be  held  Friday, 
September  30, 1988,  commencing  at  8:00 
a.m.  The  meeting  will  be  held  in  the 
District  Office  conference  room  at  170 
South  500  East,  Vernal,  Utah. 

The  agenda  items  will  include:  (1) 
Review  of  Minutes,  (2)  Diamond 
Mountain  Resource  Area  Resource 
Management  Plan,  (3)  Book  Cliffs  Range 
Program  Summary  update,  (4)  FY  88  and 
89  Range  Improvement  work  and 
proposals,  (5)  Predator  and  Pest  Control, 

(6)  Riparian  Area  Management  Program, 

(7)  Review  of  new  Grazing  Regulations 
and  Policy,  and  (8)  Items  From  the 
Public  if  any. 

The  meeting  is  open  to  the  public. 
Interested  persons  wishing  to 
participate  or  present  a  statement 
should  notify  the  District  Manager  at  the 
above  mentioned  address  or  phone  him 


at  (801)  780-1382  no  later  than 
September  29, 1988. 
David  E.  Littla. 

District  Manager. 

[FR  Doc.  88-19316  Filed  8-24-88:  8:45  am) 

NLLING  CODE  4310-OO-M 


IAZ-020-4332-01] 

Closurs  Of  Public  Lands  to  Camping 
and  Off-Road  Vehicle  Use;  Painted 
Rocks  State  Park,  Arizona 

ACTION:  Notice  of  doaure. 


SUMMARY:  This  notice  is  to  inform  the 
public  that  the  Bureau  of  Land 
Management  (BLM)  intends  to  close 
certain  public  lands  in  the  Painted 
Rocks  State  Park  area  in  Maricopa 
County  to  camping  and  off-road  vehicle 
use  except  designated/signed  open 
roads.  The  closure  will  be  year-round 
and  will  remain  in  effect  until  rescinded 
or  modified  by  the  Lower  Gila  Area 
Manager.  The  public  lands  affected  by 
this  closure  are  specifically  identified  as 
follows: 

AH  BLM  administered  lands  in. 

T.  4  S.,  R.  7  W.. 

Sees.  30,  31,  32. 
T.  4  S.,  R.  8  W. 

Sees.  13, 14,  24,  25. 
T.  5  S..  R.  7  W., 

Sees.  5,  6,  7,  8, 17,  20. 
T.  5  S..  R.  8  W., 

Sees.  1.  2.  3. 10, 11.  IZ 

The  designated  area  will  be  posted 
with  signs.  This  closure  will  go  into 
effect  upon  completion  of  signing, 
approximately  October  1, 1988. 

The  following  persons,  operating 
within  scope  of  their  official  duties  are 
exempt  from  the  provisions  of  this 
closure:  Employees  of  the  BLM,  Arizona 
Game  and  Fish,  Arizona  State  Parks, 
local  and  federal  law  enforcement  and 
fire  protection  personnel.  Access  by 
additional  parties  may  be  allowed,  but 
must  be  approved  in  advance  in  writing 
by  the  Lower  Gila  Area  Manager. 

This  closure  is  in  accordance  with  the 
provisions  of  the  Federal  Land  Policy 
and  Management  Act  of  1976/43  (USC 
1701),  and  43  CFR,  Subpart  8364.1.  Any 
person  who  fails  to  comply  with  the 
provisions  of  this  closure  may  be  subject 
to  penalties  outlined  in  43  CFR  8360.0-7. 

The  reason  for  this  closure  is  to 
protect  vegetation  and  soil  resources, 
and  to  eliminate  health  hazards 
associated  with  indiscrimiante  dumping 
of  litter  and  waste.  There  is  an  existing 
organized  long-term  camping  site  within 
thi-  area  with  sanitation  facilities 
adequate  to  suport  visitor  use  demands. 
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FOR  FURTMBi  IMFORMATIOM  CONTACT: 

William  T.  Childress.  Lower  Gila  Area 

Manager,  Phoenix  Diitrict  Office,  at 

(602]  86^-4464. 

Herman  Kast 

Acting  District  Manager. 

Date:  Au^st  18, 19B8. 

|FR  Doc.  88-1924&  Filed  8-24-88;  8:45  am] 

BILLING  CODE  4TIO-33-M 


|ID-010-08-42t2-24;  IOI-2S539] 

Realty  Action;  Lease  of  PubUc  Land  for 
Airport  Purposes  In  Owyhee  County, 
ID 

AGEMCY:  Bdreau  of  Land  Management, 

Idaho. 

action:  Notice. 

summary:  The  following-described 
public  lands  have- been  examined  and 
found  suitable  for  lease  to  the  Idaho 
Bureau  of  Aeronautics  for  airport 
purposes  under  the  Act  of  May  24, 1928, 
as  amended: 

T.  12  S..  R.  5  E.,  B.M.,  Idaho, 
Sec.  21,  NV4NWy4SWV!iNWy4.  s%swy4 
NW  ViNW  V*.  NVV  y4NE  V*  S W  V*  NW  V*, 

s%SEy4Nwv!iNwy«,  NEy4SEy4Nwy4 
Nwy4,  swy4NEy4Nwy4,  tiViSEv^Nwv*, 

SV^NEVtNEVMWV*. 
Containing  40  acres. 

DATES:  The  previously-described  lands 
are  hereby  segregated  from 
appropriation  imder  the  public  land 
laws  including  the  mining  laws  for  a 
period  of  one  year  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  until  issuance  of  the  lease, 
whichever  occurs  first. 

For  a  period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  sumit 
comments  to  the  District  Manager,  Bureau  of 
Land  Management,  at  the  address  shown 
below. 

ADDRESS:  Copies  of  the  Environmental 
Assessment  and  lease  terms  are 
available  for  public  inspection  upon 
request  at  the  Bureau  of  Land 
Management,  3948  Development 
Avenue,  Boise,  Idaho  83705. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  T.  Cizmich,  at  the  above  address 
or  by  telephone  at  (208)  334-1582. 
SUPPLEMENTARY  INFORMATION:  This 
airport  lease  will  authorize  an  exiting 
airstrip  near  the  community  of 
Grasmere.  Idaho,  to  the  Idaho  Bureau  of 
Aeronautics.  The  airstrip  was  originally 
authorized  in  1951  under  a  Special  Land 
Use  Permit  (SLUP).  The  authority  for 
SLUPs  was  repealed  by  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  1976.  Therefore,  the  new 
lease  will  be  issued  under  the  Act  of 
May  24. 192a  The  proposed  action  is 


administrative  and  involves  no  changes 
in  managment  nor  any  new 
environmental  impacts. 

Objections  to  this  Notice  of  Realty 
Action  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Datei  August  16, 1988. 
Gene  U  ScUeemer, 

Associate  District  Mtmager. 

[FR  Doa  88-19317  Filed  8-24-88;  8:45  am] 

BILUNG  CODE  43ie-GG-» 


[UT-»42-0»-4212-13;  li-47389.  U-54564.  U- 
58178,  U-60052] 

Conveyance  of  Public  Land;  Order 
Providing  for  Opening  of  Lands  in 
Utah 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  This  action  informs  the  public 
of  the  conveyance  of  2,491.19  acres  of 
public  land  out  of  Federal  ownership. 
This  action  will  also  open  a  portion  of 
the  reconveyed  land  to  surface  entry. 
EFFECTIVE  DATE:  September  12, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Lillie  Hikida,  BLM  Utah  State  Office,  324 
South  State,  Suite  301,  Salt  Lake  City, 
Utah,  84111-2303,  801-524-3074. 
SUPPLEMENTARY  INFORMATION:  1.  Notice 
is  hereby  given  that  in  an  exchange  of 
lands  matie  pursuant  to  Section  206  of 
the  Act  of  October  21, 1976.  90  Stat. 
2756,  43  U.S.C.  1716,  a  patent  has  been 
issued  transferring  1,170.17  acres  of  land 
in  Washington  County,  Utah  from 
Federal  to  private  ownership. 

2.  In  the  exchange,  the  following 
described  land  was  reconveyed  to  the 
United  States: 

Salt  L,ake  Meridian 

T.  39  S.,  R.  10  W. 
Sec.  10,  SEy4NEy4.  EVsSEyi; 
Sec.  11,  W%WV4: 
Sec.  14,  NWy4SWy4; 
Sec.  15,  Ey2NEy4; 

Sec.  2o!  swy«NEy4,  swy4Nwy4.  SEy4 
Nwy4,  Ey2swy4.  wy2SEy4,  SEy4SEy4; 

Sec.  21,  SysNWy4,SWy4; 

Sec.  22,  E^NEViSEy*: 

Sec.  27,  NWy4,  NV2SV2; 

Sec.  28,  SViSVi.  N%SEy4,  NEy4SW'4,  SEVi 

NWWi; 
Sec.  29,  SEy4,  EV2NEV4: 
Sec.  33,  NEVi.  NyaNWV.,  SEy4NWy4; 
Sec.  34.  Wy2NWV4. 

The  area  described  aggregates  2,220.00 
acres  in  Washington  County. 

3.  Notice  is  also  hereby  given  that  in 
an  exchange  of  lands  made  pursuant  to 


Section  206  of  the  Act  of  October  21. 
1976,  90  Stat.  2756,  43  U.S.C.  1716,  a 
patent  has  been  issued  transfeiriog  20.00 
acres  of  land  in  Iron  County.  Utah  from 
Federal  to  private  ownership. 

4.  In  the  exchange,  the  following 
described  land  was  reconveyed  to  the 
United  States: 

Salt  Lake  Meridiao 

T.  38  S..  R.  12  W.. 

Sec.l8,  N"/4NWy4NEy4. 

The  area  described  contains  20.00  acres  in 
Iron  County. 

5.  Notice  is  also  hereby  given  that  in 
an  exchange  of  lands  made  pursuant  to 
Section  206  of  the  Act  of  October  21, 
1976,  90  Stat  2756,  43  U.S.C.  1716,  a 
patent  has  been  issued  transferring 
280.00  acres  of  land  in  Washington 
County,  Utah  from  Federal  to  private 
ownership. 

6.  In  exchange,  the  following 
described  land  was  reconveyed  to  the 
United  States: 

Salt  Lake  Meridian 

Beginning  at  the  North  quarter  comer  of 
Section  1,  Township  39  South.  Range  10 
West,  Salt  Lake  Base  and  Meridian;  thence 
West  5  rods;  thence  Southwesterly  257  rods, 
more  or  less,  to  a  point  18  rods  West  of  the 
Northeast  comer  of  the  Southwest  quarter  of 
the  Southwest  quarter  of  Section  1;  thence 
East  18  rods  to  the  Northeast  comer  of  the 
Southwest  quarter  of  the  Southwest  quarter 
of  Section  1;  thence  South  80  rods;  thence 
East  80  rods  to  the  South  quarter  comer  of 
Section  1;  thence  North  320  rods  to  the  point 
of  beginning. 

The  East  half  of  the  Southeast  quarter  of 
Section  11,  Township  39  South,  Range  10 
West.  Salt  Lake  Base  and  Meridian. 

The  Northeast  quarter  of  the  Northwest 
quarter  of  Section  12.  Township  39  South, 
Range  10  West  Salt  L,ake  Base  and  Meridian. 
Also,  beginning  at  the  Northeast  comer  of  the 
Northwest  quarter  of  the  Northwest  quarter 
of  Section  12,  TownsN.ip  39  South.  Range  10 
West,  Salt  Lake  Base  and  Meridian  and 
running  thence  South  80  rods;  thence  West  80 
rods;  thence  Northeasterly  92  rods,  more  or 
less,  to  a  point  40  rods  East  of  the  Northwest 
comer  of  Section  12;  thence  East  40  rods  to 
the  point  of  beginning. 

Beginning  at  the  Northeast  comer  of  the 
Northwest  quarter  of  the  Northeast  quarter  of 
Section  14,  Township  39  South,  Range  10 
West,  Salt  Lake  Base  and  Meridian,  and 
running  thence  South  80  rods;  thence  West  80 
rods;  thence  Northeasterly  to  a  point  40  rods 
west  of  the  point  of  beginning;  thence  east  40 
rods  to  the  point  of  beginning. 

The  lands  described  aggregate  297  acres  in 
Washington  County. 

7.  Notice  is  hereby  given  that  in  an 
exchange  of  lands  made  pursuant  to 
Section  206  of  the  Act  of  October  21, 
1976,  90  Stat.  2756,  43  U.S.C.  1716,  a 
patent  has  been  issued  transferring 
481.03  acres  of  land  in  Washington 
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County,  Utah  from  Federal  to  private 
ownership. 

8.  In  exchange,  the  following 
described  land  was  reconveyed  to  the 
United  States: 

Salt  Lake  Meridian 

T.  42  S..  R.  9  W.. 
Sec.  19,  lots  3,  4.  EViSWy*.  SE'A: 
Sec.  29,  NV4,  NMsNMiSVi,  Sy4NWy4SWV4, 

w  V4SW  y4sw  y4,  w  viNE  y4Sw  yisw  V4, 

SEy4NEy4SEy4; 
Sec.  3a  lot  1,  NV4NEy4,  NEy4NWy4. 

The  area  described  contains  923.00  acres  in 
Kane  County. 

9.  At  9:00  a.m.  on  September  12. 1988. 
the  land  described  in  paragraphs  2. 4,  6 
and  the  lands  described  in  paragraph  8 
lying  south  of  the  road  designated  in  a 
map  in  case  filed  U-60052  will  be  open 
to  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9:00  a.m..  on 
September  12. 1988.  will  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  will  be 
considered  in  order  of  filing. 

Orval  L.  Hadley. 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

Date:  August  19, 1988. 
[FR  Doc.  88-19314  Filed  8-24-88;  8:45  am] 

BILJUNG  C00€  UIO-OO-W 

[NV-93<H)6-4333-11] 

Camping  Stay  Limits  for  Pubiic  Lands; 
Las  Vegas,  NV  District 

AGENCY:  Bureau  of  Land  Management, 

Department  of  Interior. 

ACTION:  Establishment  of  camping  stay 

limit  for  public  lands  administered  by 

the  BLM  in  the  Las  Vegas  District, 

Nevada. 

SUMMARY:  Person(s]  may  occupy  a  site 
or  multiple  sites  within  a  ten  (10)  mile 
radius  on  public  lands  not  closed  or 
otherwise  restricted  to  camping  within 
the  Las  Vegas  District  for  a  total  period 
of  not  more  than  fourteen  (14)  days 
during  any  twenty-eight  (28)  day  period. 
Following  the  fourteen  (14)  day  period, 
persons  may  not  relocate  within  a 
distance  of  ten  (10)  miles  of  the  site  that 
was  just  previously  occupied  until 
completion  of  the  twenty-eight  (28)  day 
period.  The  fourteen  (14)  day  limit  may 
be  reached  either  through  a  number  of 
separate  visits  or  through  a  period  of 
continuous  occupations  of  a  site.  Under 
special  circumstances  and  upon  request, 
the  authorized  officer  may  give  written 
permission  for  extension  of  the  fourteen 
(14)  day  Hmit. 


Additionally,  no  person  may  leave 
personal  property  unattended  in 
designated  campgrounds,  recreation 
developments  or  elsewhere  on  public 
lands  within  the  Las  Vegas  District  for  a 
period  of  more  than  forty-eight  (48) 
hours  without  written  permission  from 
the  authorized  officer. 

This  camping  stay  limit  does  not 
apply  to  Long  Term  Visitor  Use  Areas  so 
designated  by  the  Las  Vegas  District. 
DATE:  This  camping  stay  limit  will  be 
effective  August  25. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ben  F.  Collins.  District  Manager.  Las 
Vegas  District  Office,  4765  W.  Vegas 
Drive,  Las  Vegas,  Nevada  89125.  The 
mailing  address  is:  P.O.  Box  26569,  Las 
Vegas.  Nevada  89126. 
SUPPLEMENTARY  INFORMATION:  This 

camping  stay  limit  is  being  established 
in  order  to  assist  the  Bureau  in  reducing 
the  incidence  of  long-term  occupancy 
trespass  being  conducted  under  the 
guise  of  camping  on  public  lands  within 
the  Las  Vegas  District.  Of  equal 
importance  is  the  problem  of  long-term 
camping,  which  precludes  equal 
opportunities  for  other  members  of  the 
public  to  camp  in  the  same  area,  which 
creates  user  conflicts. 

Authority  for  this  stay  limit  is 
contained  in  CFR  Title  43,  Chapter  II. 
Part  8360,  Subpart  8364.1,  Subpart  8365. 
Subpart  8365.1-2.  8365.1-6,  and  8365.2-3. 

8360.0-7  PENALTIES:  Violations  of 
any  regulations  in  this  part  by  a  member 
of  the  public,  except  for  the  provisions 
of  8365.1-7,  are  punishable  by  a  fine  not 
to  exceed  $1,000  and/or  imprisonment 
not  to  exceed  12  months.  Violations  of 
supplementary  rules  authorized  by 
8365.1-6  are  punishable  in  the  same 
manner. 
Ben  F.  Collins, 
District  Manager. 
[PR  Doc.  88-19247  Filed  8-24-88;  8:45  am) 

B4LUNG  CODE  4210-01-W 


[WY-060-4121-08] 

Resource  iManagement  Plans;  Buffalo 
Resource  Area,  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Plan  amendment;  Buffalo 
Resource  Area,  Wyoming. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  has 
amended  the  Buffalo  Resource  Area 
Resource  Management  Plan.  The 
amendment  modified  a  decision  which 
precluded  the  Bureau  from  considering 
coal  lease  applications  within  a  3-mile 
buffer  zone  which  surrounds  the 
planning  district  of  the  city  of  Gillette, 


Wyoming.  The  new  decision  allows  the 
Bureau  to  consider  applications  for 
emergency  coal  leases,  exchanges,  or 
lease  modifications  inside  the  buffer 
zone.  All  applications  within  the  Gillette 
Buffer  Zone  would  have  to  be  adjacent 
to  an  existing  mining  operation  and 
extend  no  more  than  1  mile  beyond  the 
existing  coal  lease  boundaries.  The 
Gillette  City  Council  is  in  agreement 
with  this  amendment  and  will  be 
consulted  with  before  any  new 
application  is  approved. 

This  amendment  will  become  final 
following  a  30-day  protest  period. 
Protests  should  be  sent  to:  Director 
(202),  Bureau  of  Land  Management,  1800 
C  Street  NW..  Washington.  DC  20240 
before  the  end  of  the  30-day  protest 
period.  Protests  should  include:  (a)  The 
name,  mailing  address,  telephone 
number,  and  interest  of  the  person  filing 
the  protest;  (b)  a  statement  of  the  issue 
being  protested;  (c)  a  copy  of  all 
documents  addressing  the  issue  that  the 
protesting  party  submitted  during  the 
planning  process,  or  an  indication  of  the 
date  the  issue  was  discussed  for  the 
record;  and  (d)  a  concise  statement 
explaining  why  the  proposed 
amendment  is  believed  to  be  wrong. 
DATES:  The  30-day  protest  period  will 
begin  on  the  publication  date  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  on  this 
amendment  write  or  call  Glenn 
Bessinger,  Buffalo  Resource  Area 
Manager,  189  North  Cedar,  Buffalo. 
Wyoming  82834;  phone  (307)  684-5586. 
Hillary  A.  Oden, 
State  Director. 
[FR  Doc.  88-19248  Filed  &-24-«8;  8:45  am] 

BILLING  COOE  4310-22-M 


[MT-940-08-4520-11] 

Filing  of  Plat  of  Survey,  Lan6  Resource 
Management;  IMontana 

agency:  Bureau  of  Land  Management, 
Montana  State  Office,  Interior. 
ACTION:  Notice  of  filing  of  plat  of  survey. 

SUMMARY:  Plat  of  survey  of  the  lands 
described  below  accepted  August  5, 
1988,  was  officially  filed  in  the  Montana 
State  Office  effective  10  a.m.  on  August 
17, 1988 

Principal  Meridian,  Montana 

T.  32  N.,  R.  33  W. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  Lake  Creek 
Guide  Meridian  (on  the  west  boundary), 
the  subdivisional  lines.  Homestead 
Entry  Survey  No.  415  and  No.  1057,  and 


Homestead  Entry  Survey  No.  1051;  and 
the  survey  of  Tract  37  in  unsurveyed 
section  30,  Townsfiip  32  ^^o^th,  Range  33 
West,  Principal  Meridian  Montana.  The 
area  described  is  in  Lincoln  County. 

This  survey  was  executed  at  the 
request  of  the  U.S.  Forest  SeFvice. 
Region  1. 

EFFECTIVE  DATE:  August  17, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Maoagement,  222  North 
32nd  Street.  P.O.  Box  36800,  Billings. 
Montana  591G7. 
Robert  A.TeeganlsB. 
Acting  State  Director. 

Dated:  Augu^  18, 1968. 
(FR  Doc.  88-19249  Ffled  ft-24-88;  8:45  am) 

BILUNG  CODE  43TO-DN-ir 


[MT-940-08-4520-11] 

Filing  d  PM  of  SMrvey,  Land  Resource 
IManagement;  Montana 

agency:  Bureau  of  L«id  Management. 
Mooiana  State  Office.  Interior. 
ACTION:  Notice  of  filing  of  plats  of 

survey. 

summary:  Plats  of  survey  of  the  lands 
described  b^ow  accepted  August  2, 
1988,  were  officially  filed  in  the 
Montana  SUte  Office  effective  10  a.m. 
on  August  10, 198a 

Fiftk  Principal  Meiiifiaii,  Nottt  Dakota 

T.  147  N.,  R.  81  W. 

The  plat  representing  the  dependent 
resurvey  of  portkma  of  the  west  and 
north  boundaries  and  subdivisional 
lines.  Township  147  North,  Range  81 
West.  Fifth  Principal  Meridian,  North 
Dakota.  The  area  described  is  in 
McLean  County. 

Fiftli  Principal  Meridian,  North  Dakota 

T.  148  N.,  R.  81  W. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  Eleventh 
Guide  Meridian  (eeat  boundary)  and 
subdivisional  lines.  Township  148  North, 
Range  81  West,  Fifth  Principal  Meridian, 
North  Dakota.  The  area  descr^jed  is  in 
McLean  County. 

Fifth  Principal  MendiaiK  North  Dakota 

T.  14»N..R.80W. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
bonndary  and  subdivisional  lines. 
TownsWp  148  North.  Range  80  West, 
Fifth  Principal  Meridian,  North  Dakota. 
The  area  described  is  ia  McLean 
County. 

Fifth  Principal  Meridian^  North  Dakota 
T.  147  N.,  R.  80  W. 


The  plat  representing  the  dependent 
resurvey  of  the  Eleventh  Guide  Meridian 
(west  boundary),  a  portion  of  the  south 
boundary,  the  north  boundary,  and  a 
portion  of  the  subdivisional  lines, 
Township  147  North,  Range  80  West 
Fifth  Principal  Meridiaa  North  Dakota. 
The  area  described  is  in  McLean 
County. 

Fifth  Primapai  Meridian,  North  Dakota 

T.  146  N.,  R.  80  W. 

The  plat  representing  the  dependent 
resarvey  of  the  Eleventh  Guide  Meridian 
(west  boimdary)  and  subdivisional  lines. 
Township  146  North,  Range  80  West, 
Fifth  Principal  Meridian,  North  Dakota. 
The  area  described  is  in  McLean 
County. 

These  surveys  were  executed  at  the 
request  of  the  Bureau  of  Reclamation. 
EFFECTIVE  DATE:  August  16,  1986. 
FOR  FURTHCR  MFORMATION  CONTACT: 
Bureau  of  Land  Management,  222  North 
32nd  Street,  P.O.  Box  36800,  Billings, 
Montana  59107. 

Dated:  AugnstlB,  1988. 
Robert  A.  Teegarden, 
Acting  State  Director. 
[FR  Doc.  88-19250  Filed  8-24-88;  8:45  am] 

BILLING  CODE  4310-ON-M 


lOR-942-08-4520-12:  GP8-226} 

Filing  of  Plats  of  Survey,  Oregon/ 
WaaMngton 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notica 

SUMMARY:  The  plats  of  survey  of  ttie 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  7  S.,  R.  8  W..  accepted  7/15/88 

T.  23  S.,  R.  8  W.,  accepted  7/15/88 

T.  19  S.,  R.  7  W.,  accepted  7/25/88 

T.  28  S.,  R.  8  W.,  accepted  7/25/88 

Washington 

T.  6  N..  R.  15  E..  accepted  7/25/88 

T.  38  N..  R.  21  E..  accepted  7/25/88 

If  protests  against  a  survey,  as  showm 
on  any  of  the  above  plates),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest{s).  A  plat 
will  not  be  offidally  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  &em.  the 
dismissal  afTirmed. 


The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  management,  825  NE 
Multnomah,  Portland.  Oregon  97208.  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of  the 
plat(s)  nray  be  obtained  from  the  above 
office  upon  required  payment.  A  person 
or  party  who  wishes  to  protest  against  a 
survey  must  file  with  the  State  Director, 
Bureau  of  Land  Management,  Portland. 
Oregon,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above.  A  statement  of 
reasons  for  a  protest  may  be  filed  with 
the  notice  of  protest  to  the  State 
Director,  or  the  statement  of  reasons 
must  be  filed  with  the  State  Director 
within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  MFORMATION  CONTACT: 
Bureau  of  Land  Management.  825  NE. 
Multnomah  Street.  P.O.  Box  2965. 
Portland,  Oregon  97208. 
B.  LaVelle  Black, 

Chief,  Branch  of  Lands  and  Minerals 
Operaiiofis. 

Dated;  August  15. 1968. 
[FR  Doc.  88-19251  Filed  8-24-88:  8:45  am) 

BILUNG  COOC  43ie-33-«l 


[NM-»4(MW-4220-11;  NM  NM  7S71) 

Proposed  Cootinualion  of  Withdrawal; 
New  Mexico 

AGENCY:  Bureau  of  Lamd  Management 

Interior. 

action:  Notice. 


SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes 
that  a  2,a29.13-acre  withdrawal  of 
National  Forest  System  land  continue 
for  an  additional  20  years.  The  land  will 
remain  closed  to  mining  but  has  been 
and  will  remain  open  to  surface  entry 
and  mineral  leasing, 
date:  Comments  should  be  received  by 
November  23v  198a 

ADDRESS:  Comments  should  be  sent  to: 
BLM,  New  Mexico  State  Director,  P.O. 
Box  1449.  Santa  Fe,  NM  87504-1449. 
FOR  FURTHER  MFORMATION  CONTACT. 
Clarence  Hougland,  BLM.  New  Mexico 
State  Office,  505-988-6554. 

The  Forest  Service  proposes  that  the 
existing  land  withdrawal  made  by 
Public  Land  Order  No.  5128  be 
continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751.  43  U.&C  1714.  The 
land  is  described  as  follows: 
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New  Mexico  Principal  Meridian 

Carson  National  Forest 

Cabresto  Canyon  Campground  (formerly 
Cabresto  Campground) 

1.  29  N.,  R.  14  E., 
Sec.  19.  SViiNV4SWy4.  N'/iSViSWVi. 
excluding  HES  340  (unsurveyed). 

Santa  Barbara  Campground 

T.  21  N..  R.  12  E., 
Sec.  1,  EViE'/iNEVi,  (partially  unsurveyed) 
including  that  portion  within  the  Santa 
Barbara  Grant  survey. 
T.  22  N.,  R.  12  E., 
Sec.  36,  SWV4SEy4NEV4,  WViNE'/^SEV*. 
(unsurveyed]  including  that  portion 
within  the  Santa  Barbara  Grant  survey. 
T.  21  N.,  R.  13  E.  (unsurveyed). 
Sec,  6.  WViWViNWy*.  including  that 
portion  within  the  Santa  Barbara  Grant 
survey. 

Sangre  de  Crista  Winter  Sports  Area 

T.  27  N.,  R.  14  E.. 

Sees.  1  and  12  excluding  that  portion  lying 
within  the  Wheeler  Peak  Widemess 
Area  (Pub.  L  96-550). 
T.  28  N.,  R.  14  E.  (unsurveyed), 

Sec.  36,  SViSWy*.  SEy4.  except  that  portion 
lying  within  HES  102. 
T.  27  N.,  R.  15  E.  (unsurveyed), 

Sec.  6,  W%WV«iEV4.  W%,  except  that 
portion  lying  within  HES  102  and  that 
portion  lying  within  the  Wheeler  Peak 
Wilderness  Area  (Pub.  L  96-550). 

Sec.  7.  WV4W%EV4,  W%,  except  that 
portion  lying  within  the  Wheeler  Peak 
Wilderness  Area  (Pub.  L.  96-550). 

Sec.  18,  W%W^NEy4,  NWy4,  except  that 
portion  lying  within  the  Wheeler  Peak 
Wilderness  Area  (Pub.  L.  96-550). 
T.  28  N.,  R.  15  E.  (unsurveyed), 

Sec.  31,  SWy4,  except  that  portion  lying 
within  HES  102  and  that  portion  lying 
within  the  Wheeler  Peak  Wilderness 
Area  (Pub.  L  96-550). 

OK  Canyon  Campground  (formerly  La  Jara 
Campground) 

T.  25  N.,  R.  15  E.. 

Sec.  9,  swy4NEy4SEy4,  SEy4Nwy4SEy4. 
NEy4Swy4SEy4,  Nwy4SEy4SEy4. 

Silver  Bell  Overflow  Camp  Area  (formerly 
Silver  Bell  Campground) 

T.  28  N.,  R.  13  E., 

Sec.  1.  SEy4NEy4SEy4Swy4,  SE'/4SEy4 
swy4,  SEy4Swy4Nwy4SEy4,  SEy4Nwy4 

SEy4,  N'/i.SWy4SWy4SEy4  (unsurveyed). 
The  areas  described  aggregate 
approximately  2,829.13  acres  in  Taos  County. 

The  purpose  of  the  withdrawal  is  to 
protect  five  sites  in  the  Camino  Real  and 
Questa  Ranger  Districts.  The 
withdrawal  segregates  the  land  from 
location  and  entry  under  the  mining 
laws.  No  change  is  proposed  in  the 
purpose  or  segregative  effect  of  the 
withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 


withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawal  will  be  continued,  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 
Monte  G.  |ordan, 
Associate  State  Director. 

Dated:  August  18. 1988. 
[FR  Doc.  88-19252  Filed  8-24-88;  8:45  am] 

BIUING  CODE  4310-FB-M 


[OR-943-08-4220-1 1;  GP-08-227;  ORE- 
011235,  ORE-015247,  OR-657] 

Proposed  Continuation  of 
Withdrawals;  Oregon 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

summary:  The  U.S.  Army  Corps  of 
Engineers  proposes  that  three  separate 
land  withdrawals  continue  for  an 
additional  100  years  and  requests  that 
the  lands  involved  remain  closed  to 
mining,  and  to  surface  entry  where 
presently  closed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Champ  Vaughan.  BLM  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208,  503-231-6905. 

The  U.S.  Army  Corps  of  Engineers 
proposes  that  the  following  identified 
land  withdrawals  be  continued  for  a 
period  of  100  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751; 
43  U.S.C.  1714.  The  lands  are  within  the 
Green  Peter  and  the  Blue  River 
Reservoir  Projects  and  are  described  as 
follows: 

1.  ORE-011235),  Public  Land  Order  No.  2952 

of  February  28, 1963.  Green  Peter 
Reservoir  Project,  containing  870.00 
acres.  Located  in  Linn  County, 
approximately  35  miles  southeast  of 
Albany,  Oregon. 
T,  12  S.,  R.  3  E.,  W.M.,  Oregon. 

2.  ORE-015247,  Public  Und  Order  No.  3643  of 

April  15, 1965.  Blue  River  Reservoir 
Project,  containing  901.00  acres.  Located 
in  Lane  County,  approximately  30  miles 
northeast  of  Eugene,  Oregon. 


Tps.  15  and  16  S.,  Rs.  4  and  5  E.,  W.M., 
Oregon. 
3.  OR-657,  Public  Land  Order  No.  4279  of 
September  18, 1967.  Blue  River  Reservoir 
Project,  containing  430,06  acres.  Located 
in  Lane  County,  approximately  30  miles 
northeast  of  Eugene,  Oregon. 
T.  16  S.,  R.  4  E.,  W.M.,  Oregon. 

The  withdrawal  made  by  Public  Land 
Order  No.  2952  currently  segregates  the 
land  from  operation  of  die  public  land 
laws  generally,  including  the  mining 
laws.  The  other  two  withdrawals 
segregate  the  lands  from  mining  only. 
The  U.S.  Army  Corps  of  Engineers 
requests  no  changes  in  the  purpose  or 
segregative  effect  of  the  withdrawals. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuations  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President 
and  Congress,  who  will  determine 
whether  or  not  the  withdrawals  will  be 
continued  and  if  so.  for  how  long.  The 
fmal  determination  on  the  continuation 
of  the  withdrawals  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
fmal  determination  is  made. 
B.  UVelle  Black, 

Chief  Branch  of  Lands  and  Minerals 
Operations. 

Dated;  August  16, 1988. 

[FR  Doc.  88-19253  Filed  8-24-88:  8:45  am) 

BIUING  CODE  4310-33-M 


Minerals  Management  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collections  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirements  should  be  made  directly  to 
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the  Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington.  DC  20503.  telephone  (202) 
395-7340,  with  copies  to  Gerald  D. 
Rhodes,  Chief,  Branch  of  Rules.  Orders, 
and  Standards;  Offshore  Rules  and 
Operations  Division;  Mail  Stop  646, 
Room  6A110;  Minerals  Management 
Service;  12203  Sunrise  Valley  Drive; 
Reston.  Virginia  22091. 

Title:  Oil  and  Gas  and  Sulphur 
Operations  in  the  Outer  Continental 
Shelf  (OCS),  30  CFR  Part  250. 

OMB  Approval  Number:  1010-0046. 

Abstract-  Respondents  submit  the 
following  form  to  the  Minerals 
Management  Service's  (MMS)  District 
Supervisors  to  be  evaluated  and 
approved  or  disapproved  for  the 
adequacy  of  the  equipment  and/or 
procedures  which  the  lessee  plans  to  use 
during  the  conduct  of  production  and 
well-completion  and  well-workover 
operations  including  recompletion.  It  is 
also  used  to  evaluate  remedial  action  in 
the  event  of  well-equipment  failure  or 
well-control  loss. 

Bureau  Farm  Number  Form  MMS- 
330. 

Frequency:  On  occasion. 

Description  of  Respondents:  OCS  oil 
and  gas  lessees. 

Estimated  Completion  Time:  1  hour. 

Annual  Responses:  2.500. 

Annual  Burden  Hours:  2,500. 

Bureau  clearance  officer:  Dorothy 
Christopher  (703)  435-6213. 

Date:  August  4. 1988. 
CaroUU  Kallaur, 

Associate  Director  for  Offshore  Minerals 

Management. 

[FR  Doc.  88-19254  Filed  ft-24-68:  8:45  am] 

BILUNG  CODE  4310-MR-M 


Development  Operations  Coordination 
Document;  Samedan  Oil  Corp. 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Samedan  Oil  Corporation  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
5670.  Block  33,  West  Delta  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Venice,  Louisiana. 
dates:  The  subject  DOCD  was  deemed 
submitted  on  August  17, 1988.  Comments 
must  be  received  on  or  before 


September  9, 1988,  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  plan  from  the  Minerals 
Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard.  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  D.  Joseph;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  §  250.34  of  Title  30  of 
the  CFR. 

Date:  August  17. 1988. 
J.  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 
|FR  Doc.  88-19255  Filed  8-24-88;  8:45  am] 

BILLING  CODE  4310-MR-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Board  for  International  Food  and 
Agricultural  Development;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  Ninetieth  Meeting 
of  the  Board  for  International  Food  and 
Agricultural  Development  (BIFAD)  on 
September  15, 1988. 

The  purposes  of  this  Meeting  are:  (a) 
Review  the  status  of  the  Collaborative 
Research  Support  Programs  (CRSP's). 
planning  for  the  Triennial  Reviews  and 
considering  future  funding  for  the 
Nutrition  CRSP.  and  (b)  Review  the 
results  of  the  "Getting  Ready  for  the 
90's"  Symposium,  making  projections  for 
a  final  report  on  the  activity. 

The  September  15, 1988  Meeting  will 
be  held  in  the  Department  of  State 
Building,  Rm.  3524.  21st  and  C  Streets, 
Washington.  DC  20523.  The  Meeting  will 
be  held  from  3:00  p.m.  to  5:00  p.m.  Any 
interested  person  may  attend  and  may 
present  oral  statements  in  accordance 
with  procedures  established  by  the 
Board  and  to  the  extent  the  time 
available  for  the  meeting  permits. 

Curtis  Jackson,  Bureau  of  Science  and 
Technology,  Office  of  University 
Relations,  Agency  for  International 
Development  is  designated  as  A.I.D. 
Advisory  Committee  Representative  at 
this  Meeting.  It  is  suggested  that  those 
desiring  further  information  write  to  Dr. 
Jackson,  in  care  of  the  Agency  for 
Internafional  Development,  Rm.  309, 
SA-18,  Washington.  DC  20523,  or 
telephone  him  on  (703)  235-8929. 

Date:  August  18. 1988. 
"Lynn  Pesson, 
Executive  Director.  BIFAD. 
[FR  Doc.  88-19243  Filed  8-24-88:  8:45  am) 

BILLING  CODE  6116-01-M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Agency  Report  Forms  Under  OMB 
Review 

AGENCY:  Overseas  Private  Investment 

Corporation. 

ACTION:  Request  for  Comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  information  collection  requests 
to  OMB  for  review  and  approval,  and  to 
publish  a  notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
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made  such  a  submission.  The  proposed 
form  under  review  is  summarized  below. 
DATE:  Comments  must  be  received 
within  14  calendar  days  of  this  notice.  If 
you  anticipate  commenting  on  the  form 
but  find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  0MB 
Reviewer  and  the  Agency  Submitting 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESS:  Copies  of  the  subject  form  and 
the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  Agency 
Submitting  Officer  and  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

OPIC  Agency  Submitting  Officer:  L. 
Jacqueline  Brent,  Office  of  Personnel 
and  Administration,  Overseas  Private 
Investment  Corporation,  Suite  461, 1615 
M  Street,  NW.,  Washington,  DC  20527; 
Telephone  (202)  457-7151. 

OMB  Reviewer  Francine  Picoult, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503;  Telephone  (202) 
395-7340. 

Summary  of  Form  Under  Review 

Type  of  Request-  Revision 

Title:  Project  Information  Report 

Form  Number  OPIC-71  (OMB  No.  3420- 
0004) 

Frequency  of  Use:  On  occasion — a 
function  of  the  sampUng  criteria 

Type  of  Respondent:  Business  or  other 
institutions  (except  farms) 

Standard  Industrial  Classification 
Codes:  All 

Description  of  Affected  Public:  Business 
and  other  institutions 

Number  of  Responses:  50  per  year 

Reporting  Hours:  1  Vz  hours  per 
application 

Authority  for  Information  Collection: 
Section  231(k)(2)  [Title  22  USC  2191 
(k)(2)l  and  239(h)  [Title  22  USC 
2199(h)]  of  the  Foreign  Assisteuice  Act 
of  1961,  as  amended. 

Abstract  (Needs  and  Uses):  The  Project 
Information  Report  is  necessary  to 
elicit  and  record  the  information  on 
the  developmental,  evnironmental, 
and  U.S.  economic  effects  of  OPIC- 
assisted  projects.  The  information  will 
be  used  by  OPIC's  staff  and 
management  solely  as  a  basis  for 
monitoring  these  projects  and 
reporting  the  results,  as  required  by 
Congress,  in  aggregate  form. 


Date:  August  19, 1968. 
lames  R.  O^tt, 
Office  of  the  General  Counsel 
[FR  Doc.  8a-19319  Filed  8-24-88;  8:45  am] 

BILUNG  CODE  32t(M)1-Ml 


irfTERNATIONAL  TRADE 
COMMISSION 

Agency  Form  Submitted  for  OMB 
Review 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  Chapter  35).  as 
amended,  the  Commission  has 
submitted  a  proposal  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review. 

Purpose  of  Information  Collection: 
The  proposed  information  collection  is 
for  use  by  the  Commission  in  connection 
with  investigation  No.  332-356,  The 
Western  U.S.  Steel  Market,  instituted 
under  the  authority  of  section  332  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332). 

Summary  of  Proposal: 

(1)  Number  of  forms  submitted:  Three. 

(2)  Title  of  forms:  The  Western  U.S. 
Steel  Market — Questionnaires  for 
Western  U.S.  Producers,  Eastern  U.S. 
Producers  and  Distributors,  and 
Western  U.S.  Purchasers. 

(3)  Type  of  request.  New. 

(4)  Description  of  respondents:  Firms 
which  produce,  purchase,  or  distribute 
steel  products. 

(5)  Estimated  reporting  burden: 


Western 

U.S. 

pro- 
ducers 

Eastern 

U.S. 

pro- 
ducers 

and 

dis- 
tributors 

Western 

U.S. 

pur- 
chasers 

Estimated  average 

txjrden  per 

response  (hours) .. 
Proposed 

frequerK:y  of 

response 

60 

1 
150 

20 

1 
150 

20 

Estimated  number 
ol  respondents 

150 

Estimated  total 
annual 
burden 
(hours) 

9.000 

3,000 

3,000 

Information  obtained  from  the  form 
that  qualifies  as  confidential  business 
information  will  be  so  treated  by  the 
Commission  and  not  disclosed  in  a 
manner  that  would  reveal  the  individual 
operations  of  a  firm. 

Additional  Information  or  Comment: 
Copies  of  the  proposed  form  and 


supporting  documents  may  be  obtained 
from  James  Brandon  (USITC.  tel.  No. 
202-252-1433).  Comments  about  the 
proposal  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  New  Executive  Office  Building. 
Washington,  DC  20503.  Attention: 
Francine  Picoult  Desk  Officer  for  the 
U.S.  International  Trade  Commission.  If 
you  anticipate  commenting  on  a  form 
but  find  that  time  to  prepare  comments 
will  prevent  you  fix)m  submitting  the 
promptly  you  should  advise  OMB  of 
your  intent  within  two  weeks  of  the  date 
this  notice  appears  in  the  Federal 
Register.  Ms.  Picoult's  telephone  number 
is  202-395-7231.  Copies  of  any 
comments  should  be  provided  to 
Charles  Ervin  (United  States 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436). 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  252-1810. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

Issued:  August  19, 1988. 
[FR  Doc.  88-19227  Filed  8-24-88;  8:45  am] 

BILUNG  CODE  7030-02-U 


[Investigation  No.  337-TA-285] 

Certain  Chemiluminescent 
Compositions  and  Components 
Thereof  and  Methods  of  Using  ttM 
Same;  Investigation 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on  July 
21. 1988,  under  section  337  of  the  Tariff 
Act  of  1930.  as  amended  (19  U.S.C. 
1337),  on  behalf  of  American  Cyanamid 
Company.  One  Cyanamid  Plaza.  Wayne. 
New  Jersey  07470.  The  complaint  was 
supplemented  on  August  9. 1988.  The 
complaint,  as  supplemented,  alleges 
unfair  methods  of  competition  and 
unfair  acts  in  the  importation  into  and 
sale  within  the  United  States  of  certain 
chemiluminescent  compositions  and 
components  thereof,  by  reason  of 
alleged  direct  infringement  of  claims  1-5 
and  7-10  of  U.S.  Letters  Patent  No. 
3,749.679,  claims  1,  2,  4-6  and  8  of  U.S. 
Letters  Patent  No.  3,775,336,  claims  1-6 
and  10  of  U.S.  Letters  Patent  No. 
3,888.786,  clams  1,  4  and  5  of  U.S.  Letters 
Patent  No.  4,313,843;  contributory  and 


induced  infringement  of  claims  1,  2,  4.  6 
and  7  of  U.S.  Letters  Patent  No.  3,729,426 
and  claims  1,  3  and  4  of  U.S.  Letters 
Patent  No.  4,076,645;  and  contributory 
and  induced  infringement  of  U.S. 
Registered  Trademark  Nos.  925,341, 
1,133,583  and  1,141,455.  The  complaint 
further  alleges  that  the  effect  or 
tendency  of  the  unfair  methods  of 
competition  and  unfair  acts  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  M.  Nugent,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission, 
telephone  202-252-1581. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and  in 
§  210.12  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.12). 

Scope  of  Investigation:  Having 
considered  the  complaint,  as 
supplemented,  the  U.S.  International 
Trade  Commission,  on  August  18, 1988, 
ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a  violation 
of  subsection  (a)  of  Section  337  in  the 
unlawful  importation  into  the  United 
States  of  certain  chemiluminescent 
compositions  and  components  thereof, 
or  in  their  sale,  by  reason  of  alleged 
direct  infringement  of  claims  1-5  or  7-10 
of  U.S.  Letters  Patent  3,749,679,  claims  1, 
2,  4-6  or  8  of  U.S.  Letters  Patent 
3,775,336,  claims  1-6  or  10  of  U.S.  Letters 
Patent  3,888,786.  claims  1,  or  5  of  U.S. 
Letters  Patent  4.313.843;  contributory  or 
induced  infringement  of  claims  1,  2,  4,  6, 
or  7  of  U.S.  Letters  Patent  3,729,426  or 
claims  1,  3  or  4  or  U.S.  Letters  Patent 
4,076,645;  and  contributory  or  induced 
infringement  of  Registered  Trademark 
Nos.  925,341, 1,133,583,  and  1,141,455,  the 
effect  or  tendency  of  which  is  to  destroy 
or  substantially  injure  an  industry 
efficiently  and  economically  operated, 
in  the  United  States; 

(2}  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — American 
Cyanamid  Company,  One  Cyanamid 
Plaza,  Wayne,  New  Jersey  07470 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 


section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Societe  Prolufab,  26  Rue  Emile  Duclaux, 

92150  Suresnes,  France 
Luc  Noel,  279  South  Windsor,  Los 

Angeles,  California  90004. 

(c)  William  M.  Nugent,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW..  Room  401F.  Washington, 
DC  20436.  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon.  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.21  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.21).  Pursuant  to 
§§  201.16(d)  and  210.21(a)  of  the  rules 
(19  CFR  201.16(d)  and  210.21(a)),  such 
responses  will  oe  considered  by  the 
Commission  if  received  not  later  than  20 
days  after  the  date  of  service  of  the 
complaint.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  Room 
112,  Washington,  DC  20436.  telephone 
202-252-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtaind  by 
contacting  the  Commission's  TDD 
terminal  on  202-252-1810. 

By  order  of  the  Commission. 

Issued:  August  19, 1988. 
Kenneth  R.  Mason. 
Secretary. 

[FR  Doc.  88-19228  Filed  8-24-88;  8:45  am] 
BILLING  CODE  7020-02-M 


[Investigation  No.  337-TA-2761 

Certain  Erasable  Programmable  Read 
Only  Memories,  Components  Thereof, 
Products  Containing  Sucti  Memories, 
and  Processes  for  Making  Such 
Memories;  Commission  Decision  Not 
To  Review  initial  Determination 
Terminating  One  Respondent  on  the 
Basis  of  a  Consent  Order;  Issuance  of 
Consent  Order 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Termination  of  respondent 
Hyundai  Electronics  America,  Inc. 
(HEA)  on  the  basis  of  a  consent  order; 
issuance  of  consent  order. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  128)  issued  by  the  presiding 
administrative  law  judge  (ALJ) 
terminating  respondent  HEA  in  the 
above-captioned  investigation  on  the 
basis  of  a  consent  order. 

Termination  of  respondent  HEA  on 
the  basis  of  the  consent  order  furthers 
the  public  interest  by  conser\'ing 
Commission  resources  and  those  of  the 
parties  involved. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  J.  Buchenhomer,  Esq..  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street  SW., 
Washington,  DC  20436.  telephone  202- 
252-1097. 

SUPPLEMENTARY  INFORMATION:  On  July 
14, 1988,  the  presiding  ALJ  issued  an  ID 
terminating  the  investigation  with 
respect  to  HEA.  The  ID  granted  the  joint 
motion  of  complainant  Intel  Corporation 
and  respondents  HEA,  Hyundai 
Electronics  Industry  Co..  Ltd.;  Cypress 
Electronics,  a  division  of  Braydas 
Corporation;  All  American 
Semiconductor.  Inc.;  and  Pacesetter 
Electronics,  Inc.  to  terminate  the 
investigation  with  respect  to  HEA  on  the 
basis  of  a  consent  order.  No  petitions  for 
review  of  the  ID  or  government  agency 
or  public  comments  were  received. 

This  action  is  taken  under  the 
authoritv  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  19  CFR 
210.53(h). 

Copies  of  the  consent  order,  the 
nonconfidential  version  of  the  ID,  and 
all  other  nonconfidential  documents 
filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
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Washington.  DC  20436.  telephone  202- 
252-1000. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

By  order  of  the  Commission. 

Issued:  August  16, 1988. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  88-19230  Filed  8-24-88;  8:45  amj 

BILLING  CODE  7020-02-M 


[Investigations  Nos.  731-TA-38S  and  386 
(Final)] 

Granular  Polytetrafluoroethylene 
Resin  From  Italy  and  Japan 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  unanimously  determines, 
pursuant  to  section  735(b)  of  the  tariff 
Act  of  1930  (19  U.S.C.  1673d(b)),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Italy  and  Japan  of  granular 
polytetrafluoroethylene  resin,  provided 
for  in  item  445.54  of  the  Tariff  Schedules 
of  the  United  States  (TSUS),  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  these 
investigations  effective  April  19, 1988, 
following  preliminary  determinations  by 
the  Department  of  Commerce  that 
imports  of  granular 

polytetrafluoroethylene  resin  from  Italy 
and  Japan  were  being  sold  at  LTFV 
within  the  meaning  of  section  731  of  the 
Act  (19  U.S.C.  1673).  Notice  of  the 
institution  of  the  Commission's 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  May  4, 
1988  (53  FR  15902).  The  hearing  was  held 
in  Washington,  DC,  on  July  13, 1988,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  August 
16, 1988.  The  views  of  the  Commission 
are  contained  in  USITC  Publication  2112 


(August  1988),  entitled  "Granular 
Polytetrafluoroethylene  Resin  from  Italy 
and  Japan:  Determinations  of  the 
Commission  in  Investigations  Nos.  731- 
TA-385  and  386  (Final)  Under  the  Tariff 
Act  of  1930,  Together  With  the 
Information  Obtained  in  the 
Investigations." 

By  order  of  the  Commission: 

Issued:  August  16, 1988. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  88-19286  Filed  8-24-88;  8:45  amj 

BtLUNGCOOE  7020-03-M 


[Investigations  No*.  701-TA-293-295 
(Preliminary)  and  731-TA-412-419 
(Preliminary)] 

Industrial  Beits  From  Israel,  Italy, 
Japan,  Singapore.  South  Korea, 
Taiwan,  The  United  Kingdom,  and 
West  Germany 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines,  pursuant  to 
section  703(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671b(a)),  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  from  Israel,  Singapore, 
and  South  Korea  of  industrial  belts.* 
provided  for  in  items  358.02.  358.06, 
358.08,  358.09,  358.11,  358.14,  358.16, 
657.25,  and  773.35  of  the  Tariff 
Schedules  of  the  United  States,  that  are 
alleged  to  be  subsidized  by  the 
Governments  of  Israel.  Singapore,  and 
South  Korea.  The  Commission  also 
determines,  pursuant  to  section  733(a)  of 
the  Tafiff  Act  of  1930  (19  U.S.C. 
1673b(a)).  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  from  Israel,  Italy, 
Japan  Singapore.  South  Korea.  Taiwan, 
the  United  Kingdom,  and  West  Germany 
of  industrial  belts  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 


■  The  record  is  defined  in  {  207.2(i)  of  t)te 
Conuniision's  Rules  of  Practice  and  Procedure  (19 

CFR  207.2(i)). 


'  The  record  is  defined  in  {  207.2(i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  i  207.2(i)). 

'  For  purposes  of  these  investigations,  the  subject 
industrial  belts  include  belting  and  belts  for 
machinery,  in  part  or  wholly  of  rubber  or  plastics. 
These  belts  are  used  for  transmitting  power  and 
may  be  finished  or  unfinished  whether  cured  or 
uncured.  and  are  included  regardless  of  cross- 
sectional  configuration.  Imports  excluded  from  the 
scope  of  these  investigations  are  conveyor  belts  and 
automotive  bells. 


Background 

On  June  10, 1988,  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  The  Gates 
Rubber  Co.,  Denver,  CO.  alleging  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  subsidized 
imports  of  industrial  belts  from  Israel, 
Singapore,  and  South  Korea  and  by 
reason  of  LTFV  imports  from  Israel. 
Italy,  Japan,  Singapore,  South  Korea, 
Taiwan,  the  United  Kingdom,  and  West 
Germany.  Accordingly,  effective  June  30, 
1988,  the  Commission  instituted 
preliminary  coimtervailing  duty 
investigations  Nos.  701-TA-293-295 
(Preliminary)  and  preliminary 
antidumping  investigations  Nos.  731- 
TA-412-419  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
purblic  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  July  7. 1988  (53  FR 
25550).  The  conference  was  held  in 
Washington.  DC,  on  July  22. 1988,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counseL 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  August 
15, 1988.  The  views  of  the  Commission 
are  contained  in  USITC  Publication  2113 
(August  1988),  entitled  "Industrial  Belts 
from  Israel,  Italy,  Japan,  Singapore, 
South  Korea,  Taiwan,  the  United 
Kingdom,  and  West  Germany: 
Determinations  of  the  Commission  in 
Investigations  Nos.  701-TA-293-295 
(Preliminary  *  *  *  [and]  Investigations 
Nos.  731-TA-412-419  (Preliminary) 
Under  the  Tariff  Act  of  1930,  Together 
With  the  Information  obtained  in  the 
Investigations." 

By  order  of  the  Commission: 

Issued:  August  15, 1988. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  88-19231  Filed  8-24-88:  8:45am J 

BILLING  CODE  7020-02-M 


[Investigation  Na  337-TA-286 

Certain  Tracit  Lighting  System 
Comportents,  Including  Pkigkwxes; 
Investigation 

agency:  U.S.  International  Trade 
Commission. 
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action:  Institution  of  investigatitHi 
pursuant  to  19  U.S.C.  §  1337. 

summary:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on  July 
22, 198B,  under  section  337  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1337],  on  behalf  of  Cooper  Industries, 
Inc.,  First  City  Tower.  Suite  4000.  P.O. 
Box  4446,  Houston.  Texas  77210.  The 
complaint  was  amended  and 
supplemented  on  August  5, 1988.  The 
complaint,  as  amended  and 
supplemented,  alleges  unfair  methods  of 
competition  and  unfair  acts  in  the 
importation  into  the  United  States  of 
certain  track  lighting  system 
components,  including  plugboxes,  and  in 
their  sale,  by  reason  of  alleged  (1) 
infringement  of  common  law  trademark, 
(2)  misrepresentation  of  source,  and  (3) 
passing  off.  The  complaint,  as  amended 
and  supplemented,  further  alleges  that 
the  effect  of  tendency  of  the  unfair 
methods  of  competition  and  unfair  acts 
is  to  destroy  or  substantially  injure  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 

FOR  FURfniER  INFORMATION  CONTACT. 

David  A.  Guth.  Esq..  Office  of  Unfair 
Import  Investigations.  U.S.  International 
Trade  Commission,  telephone  202-252- 
1574. 

Authority:  Hie  authority  for  institution  of 
this  investi^tion  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  and  in  S  210.12  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.12). 

Scope  of  Investigation;  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
August  18. 1988.  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  into  the  United 
States  of  certain  track  lighting  system 
components,  including  plugboxes,  or  in 
their  sale,  by  reason  of  alleged  (1) 
common  law  trademark  infringement  or 
(2)  false  representation  of  source,  the 
effect  or  tendency  of  which  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States; 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 


(a)  The  complainant  is — Cooper 
Industries,  Inc.,  First  City  Tower,  Suite 
4000,  P.O.  Box  4446,  Houston,  Texas 
77210. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337.  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Marvin  Electric  Manufacturing 

Company,  d/b/a/  MARCO  or  Marvin 

Electric.  6100  Wilmington,  Los 

Angeles,  California  90001 
Jin  You  Industrial  Co.,  Ltd.,  No.  278 

Shyder  Road.  PeiUu  Chun,  Wu  Feng. 

Shang,  Taichung.  Taiwan 
Crest  Industries,  Inc.,  2011  Northwest 

89th  Place,  Miami,  Florida-33172 
Liform  Lite  Industrial,  Third  Floor,  Lane 

425,  48  Chungyang  North  Road, 

Section  4,  Pei-Tou,  Taipei,  Taiwan 
Metropolis  Electric  liltunination  Co.  Ltd., 

No.  33,  Section  2,  Chi  Nam  Road, 

Taipei,  Taiwan 
Three's  Clever  Enterprises  Co.,  Ltd.,  73- 

17,  Section  2.  Chung  Hsing  Road,  Ta  Li 

Taichung.  Taiwan 
Encon-Trac-Tec,  6901  Snowden.  Fort 

Worth,  Texas  76140 
Bravo  Track  Lighting,  G  Street  &  Erie 

Avenue,  P.O.  Box  26902,  Philadelphia, 

Pennsylvania  19134-1386 

(c)  David  A.  Guth,  Esq.,  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission,  500  E 
Street  SW..  Suite  401,  Washington,  DC 
20436,  shall  be  the  Commission 
Investigative  Attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon.  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  S  210.21  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.21).  Pursuant  to 
§§  201.16(d)  and  210.21(a)  of  the  rules 
(19  CFR  201.16(d)  and  210.21(a)),  such 
response  will  be  considered  by  the 
Commission  if  received  not  later  than  20 
days  after  the  date  of  service  of  the 
complaint.  An  extension  of  time  for 
submitting  a  response  will  not  be 
granted  unless  good  cause  therefore  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  nf  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 


alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW.,  Room 
112,  Washington,  DC  20436.  telephone 
202-252-189Z  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-252-1810. 

By  order  of  the  Commission. 
Issued:  August  19. 1988. 
Kenneth  R.  Mason. 

Secretary. 

[FR  Doc.  88-19229  Filed  8-24-88;  8:45  am] 

BILUNG  CODE  7020-02-W 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-2M  (Sut»-No.  41X)] 

Norfolk  and  Western  Railway  Co. 
Discontinuance  of  Service 
Exemption — Grant  County,  IN 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to 
discontinue  service  over  its  8.G2-mile 
line  of  railroad  between  milepost  TS- 
144.20,  at  Van  Buren,  IN,  and  milepost 
TS-152.22.  at  Marion,  IN,  in  Grant 
County. 

Applicant  has  certified  that  (1)  no 
local  or  overhead  traffic  has  moved  over 
the  line  for  at  least  2  years  and  (2)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  discontinuance  of  service  shall  be 
protected  pursuant  to  Oregon  Short  Line 
R.  Co.-Abandonment-Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
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assistance  has  been  received,  this 
exemption  will  be  effective  September 
24, 1988,  (unless  stayed  pending 
reconsideration).  Petitions  to  stay 
regarding  matters  that  dcnot  involve 
environmental  issues  '  and  formal 
expressions  of  intent  to  file  an  offer  of 
fmancial  assistance  under  49  CFR 
1152.27(c)(2)  *  must  be  filed  by  August 
31, 1988,  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  September  9, 
1988,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Roger  A. 
Petersen,  Norfolk  Southern  Corporation, 
One  Conunercial  Pl.,  Norfolk.  VA  23510- 
2191. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
discontinuance  of  service. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by 
August  25, 1988.  Other  interested 
persons  may  obtain  a  copy  of  the  EA 
from  SEE  by  writing  to  it  (Room  3115, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Carl  Bausch,  Chief,  SEE  at  (202)  275- 
7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  August  12, 1988. 

By  the  Commission,  )ane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 

Secretary. 

[FR  Doc.  88-19101  Filed  8-24-«8;  8:45  am) 
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'  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Ex  Parle  No.  274  (Sub-No. 
8).  Exemption  of  Out-of-Service  Roil  Lines  (not 
printed),  served  March  B,  1988. 

'  See  Exemption  of  Rail  Line  Abandonments  or 
Discontinuance — Offers  of  Financial  Assistance,  4 
I.C.C.Zd  164.  served  December  21. 1987,  and  final 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree;  Browning 
Ferris  Industries-Chemical  Services, 
Inc.,  and  CECOS  International 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  12, 1988,  a 
proposed  Consent  Decree  in  United 
States  V.  Browning  Ferris  Industries- 
Chemical  Services.  Inc.,  and  CECOS 
International,  Civil  Action  No.  87-317 
(M.D.  LA.)  was  lodged  with  the  United 
States  District  Court  for  the  Middle 
District  of  Louisiana. 

The  Complaint  in  this  enforcement 
action  was  filed  on  April  28, 1987, 
against  the  defendants  under  Section 
3008  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  42  U.S.C.  6928, 
seeking  civil  penalties  and  injunctive 
relief  for  violations  of  the  operating 
regulations  for  an  interim  status 
hazardous  waste  facilities.  The 
Complaint  seeks  injunctive  relief  against 
the  defendants  to  require  them  to 
comply  with  all  applicable  laws  and 
conduct  a  groundwater  contamination 
assessment.  The  proposed  Consent 
Decree  ("Decree")  requires  the 
defendants  to,  inter  alia,  conduct  an 
environmental  audit  of  the  facility, 
institute  computer  waste  tracking  at  the 
facility,  install  upgradient  and 
downgradient  groundwater  monitoring 
wells  and  comply  with  the  facility's 
Louisiana  Water  discharge  permit  limits 
for  the  discharge  of  pollutants  from  its 
wastewater  treatment  facilities  and  its 
underdrain  waters.  It  further  provides 
for  stipulated  penalties  for  failure  to 
comply  with  the  Decree  and  for  payment 
of  a  $2,000,000  civil  penalty  for  past 
violations  of  the  Act  and  a  $500,000 
payment  to  Louisiana  State  University 
for  the  establishment  of  an  endowment 
for  the  study  of  hazardous  waste 
problems. 

The  Department  of  justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  U.S.  Department  of  justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  BFI/CECOS. 
D.J.  No.  90-7-l^M)4. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  352  Florida  Street, 
Baton  Rouge,  Louisiana  70804  and  at  the 
United  States  Environmental  Protection 
Agency,  Region  VI,  1445  Ross  Avenue, 

_  rules  published  in  the  Federal  Register  on  December 
'  2Z  1987  (52  FR  48440-48446). 


Dallas,  Texas  75202-2733.  Copies  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division. 
Room  1521,  U.S.  Department  of  justice. 
10th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  In  requesting  a 
copy  please  enclose  a  check  in  the 
amount  of  $1.50  payable  to  the 
Treasurer  of  the  United  States. 
Roger ).  Matsullia, 

Assistant  Attorney  General  Land  and 
NaturaJ  Resources  Division. 

[FR  Doc.  88-19256  Filed  8-24-88;  8:45  am] 
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Antitrust  Division 

National  Cooperative  Research  Act  of 
1984  Notification;  DialkyI  Pro)ect 

Notice  is  hereby  given  that,  on  August 
3, 1988,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  Act  of 
184, 15  U.S.C.  4301  et  seq.  ("the  Act"). 
Lonza  Inc.,  filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  DialkyI  Project  and 
(2)  the  nature  and  objectives  of  the 
Project.  The  notification  was  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  DialkyI  Project  and 
its  general  areas  of  planned  activities 
are  given  below. 

The  parties  to  the  Project  are  Lonza 
Inc.,  Huntington  Laboratories,  Inc., 
Mason  Chemical  Company,  and  Stepan 
Company.  The  objective  of  the  project  is 
to  sponsor  and  conduct  toxicological 
research  pursuant  to  a  Data  Call-In 
Notice  issued  by  the  U.S.  Environmental 
Protection  Agency  ("EPA")  on  March  4. 
1987  with  respect  to  members  of  the 
DialkyI  quaternary  ammonium 
compound  family.  These  compounds  are 
the  active  ingredients  in  certain 
commercially  available  pesticide 
products.  The  results  of  such  research 
will  be  submitted  to  EPA  in  connection 
with  the  registration  and  data  call-in  of 
pesticides  containing  these  compounds 
as  active  ingredients. 
Joseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  88-19257  Filed  8-24-88:  8:45  am] 
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NATIONAL  FOtiNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Arts  In  Education  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (Challenge  11/ 
Advancement  Section)  to  the  National 
Council  on  the  Arts,  will  be  held  on 
September  13, 1988,  from  9K)0  a.m.— 5:30 
p.m.  in  room  M-14  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW..  Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
fmancial  assistance  under  die  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  August  19, 1988. 
Yvonne  M.  Safaine, 

Director,  Council  and  Panel  Operations, 
National  EndowmeBt  for  the  Arts. 
[FR  Doc.  88-19354  Filed  8-24-88: 8:45  am] 
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National  Council  on  The  Arts,  Design 
Arts  Advisory  Panel  (Overview 
Section);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Design  Arts  Advisory  Panel  (Overview 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  September  8, 1968, 
from  3:30  p.m.-5:30  p.m.,  at  the  Vietnam 
Veterans  War  Memorial,  Constitution 
Avenue  at  2l8t  Street.  NW.. 
Washington,  DC,  and  on  September  9, 
1988,  from  9:00  a.m.-5:00  p.m.  in  room 
M-14  of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  2(»0a 

A  portion  of  the  meeting  will  be  open 
to  the  public  on  September  8,  from  3:30- 
.S:30  p.m.;  on  September  9,  from  9:00 


a.m.-3:00  p.m.;  and  on  September  9,  from 
3:15-5:00  p.m.  The  topics  for  discussion 
will  include:  Issues  and  Opportunities  in 
Design  Arts,  Grant  Programs, 
Leadership  Initiative,  Five-Year  Plan 
and  Guidelines. 

The  remaining  session  of  this  meeting 
on  September  9,  from  3:00-3:15  p.m.  is  for 
discussion  and  development  of 
confidential  FY  89  and  FY  90  budgetary 
projections  and  related  plans  to  be 
submitted  to  the  Office  of  Management 
and  Budget  and  the  Congress.  In 
accordance  with  the  determination  of 
the  Chairman  published  in  the  Federal 
Register  of  February  13, 1980.  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  (c)  (4),  (8)  and 
(9)(B)  of  Title  5,  United  States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 

Dated:  August  16, 1988. 
Yvonne  M.  Saiaiaa, 

Director,  Council  and  Panel  Operations 

National  Endowment  for  the  Arts. 

[FR  Doc.  88-19258  Filed  8-25-88:  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 
Forms  Submitted  for  0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 

Agency  Clearance  Officer:  Herman  G. 
Fleming,  (202)  357-9520. 

OMB  Desk  Officer:  Written  comments 
to:  Office  of  Information  and  Regulatory 
Affairs.  ATTN:  Jim  Houser.  Desk 
Officer,  OMB.  722  Jackson  Place,  Room 
3208,  NEOB,  Washington,  DC  20503 

Title:  Assessment  of  the  NSF  College 
Science  Instrumentation  Program. 

Affected  Public:  Non-profit 
institutions. 

Responses/Burden  Hours:  809 
responses;  43  minutes  per  response. 

Abstract-  This  study  of  the  impacts  of 
the  College  Science  Instrumentation 
Program  daring  its  first  three  years  vdll 
identify  factors  which  tend  to  impede  or 
facilitate  project  devekjpment  and  will 
determine  effects  CSIP  has  had  on 


students,  faculty,  and  institutions. 
Program  strengths  and  weaknesses  will 
be  identified  and  used  for  ((SIP) 
improvement 

Dated:  August  19, 198a 
HermajD  G.  Fleming, 
NSF  Clearance  Officer. 
[FR  Doc.  88-19386  Filed  8-24-88:  8:45  am) 
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Permit  Applcations  Received  Under 
the  Antarctic  Conservation  Act  of  1978 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  Permit  Applications 
Received  Under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L.  95-541. 

summary:  The  National  Science 
Foimdation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978.  NSF 
has  published  regulations  under  the 
Antarctic  Conservation  Act  of  1978  at 
Title  45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATEK  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  to  these  permit  applications 
by  September  23, 1988.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESS:  Comments  should  be 
addressed  to  Permit  Office,  Room  627, 
Division  of  Polar  Programs,  National 
Science  Foimdation,  Washington,  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT 
Charles  E.  Myers  at  the  above  address 
or  (202)  357-7934. 

SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  in  1964  by 
the  Antarctic  Treaty  Consultative 
Parties,  reconunended  establishment  of 
a  permit  system  for  various  activities  in 
Antarctic  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest.  Additional  information  was 
published  in  the  Federal  Register  on 
June  21, 1988. 

The  applications  received  are  as 
follows: 
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1.  Applicant 

John  L.  Bengtson,  National  Marine 
Mammal  Laboratory,  7600  Sand  Point 
Way,  NE.,  Seattle,  Washington  98115. 

Activity  for  Which  Permit  Requested 

Taking;  Import  into  the  U.S.A.  The 
applicant  proposes  to  take  seals  as  part 
of  a  study  of  the  feeding  ecology, 
reproduction,  and  population  dynamics 
of  Antarctic  Seals  and  to  examine  their 
role  in  the  marine  ecosystem.  When 
logistically  possible,  time-depth 
recorders,  radio  transmitters,  and 
satellite-lined  electronics  will  be 
deployed  on  seals  of  various  species  to 
monitor  their  feeding  and  diving 
behavior.  Recorders  will  be  retrieved 
from  seals  up  to  90  days  after  initial 
deployment. 

Location 

Antarctic  Peninsula  area  and  offshore 
islands;  circumpolar  pack  ice  areas. 

Dates 

January  1989-December  1990. 

2.  Applicant 

lohn  L  Bengtson,  National  Marine 
Mammal  Laboratory,  7600  Sand  Point 
Way,  NE.,  Seattle.  Washington  98115. 

Activity  for  Which  Permit  Requested 

Taking.  The  applicant  is  conducting 
research  and  monitoring  studies  on 
selected  seabirds  as  part  of  the 
Convention  for  the  Conservation  of 
Antarctic  Marine  Living  Resources 
(CCAMLR)  ecosystem  monitoring 
program. 

A  principal  aim  of  this  work  is  to 
quantify  variability  in  food  web 
dynamics  and  selected  aspects  of 
seabird  life  history  parameters.  The 
species  to  be  examined  are  Chinstrap 
penguin,  Macaroni  penguin.  Cape  Petrel, 
Wilson's  Storm  Petrel,  and  American 
Sheathbill. 

Location 

Antarctic  Peninsula  and  South 
Shetland  Islands. 

Dates 

December  1988-December  1990. 

3.  Applicant 

John  L.  Bengtson,  National  Marine 
Mammal  Laboratory,  7600  Sand  Point 
Way,  NE.,  Seattle.  Washington  98115. 

Activity  for  Which  Permit  Requested 

Enter  Cape  Shirreff  Specially 
Protected  Area  (SPA)  Enter  Byers 
Peninsula  Site  of  Special  Scientific 
Interest  (SSSI).  The  applicant  requests 
permission  to  enter  protected  geographic 
areas  to  census  Antarctic  fur  seals  and 


penguins  as  part  of  the  Antarctic  Marine 
Living  Resources  program.  No 
speciments  will  be  taken. 

Location 

Cape  Shirreff,  SPA,  and  Byers 
Peninsula,  SSSI. 

Dates 

January  1989-December  1990 

4.  Applicant 

David  F.  and  Jean  M.  Parmelee,  349 
Bell  Museum,  University  of  Minnesota, 
Minneapolis,  Minnesota  55455. 

Activity  for  Which  Permit  Requested 

Taking;  Import  into  U.S.A.;  Enter  Sites 
of  Special  Scientific  Interest;  and  Enter 
Specially  Protected  Areas.  The 
applicants  are  writing  a  monograph  on 
the  Birds  of  the  Palmer  Archipelago. 
They  request  permission  to  examine 
previously  banded  birds  and  salvage 
dead  specimens  of  banded  birds. 
Salvaged  specimens  will  be  returned  to 
the  Bell  Museum. 

Location 

Palmer  Archipelago,  Antarctica. 
Dates 

January-March  1989. 

5.  Applicant 

David  G.  Ainley,  Point  Reyes  Bird 
Observatory,  Stinson  Beach,  California 
94970. 

Activity  for  Which  Permit  Requested 

Taking.  The  applicants  are 
investigating  certain  life  history 
parameters  of  seabirds  as  indicators  of 
changes  in  food  web  dynamics  of  the 
marine  ecosystem.  It  is  proposed  to 
capture,  band,  weigh,  measure  and 
examine  Adelie  penguins.  South  Polar 
Skuas  and  Brown  Skuas.  Some  birds 
will  undergo  stomach  pumping  and/or 
affixing/removing  radio  transmitters. 

Location 

Palmer  Station  and  vicinity, 
Antarctica. 

Dates 

December  1988-March  1989. 

6.  Applicant 

David  G.  Ainley,  Point  Reyes  Bird 
Observatory,  Stinson  Beach,  California 
94970. 

Activity  for  Which  Permit  Requested 

Enter  Specially  Protected  Area.  The 
applicant  proposes  to  visit  Litchfield 
Island  on  3  different  days  during  the 
period  of  December  1988  to  March  1989 
to  count  penguins  and  other  seabirds. 


This  is  a  part  of  the  Antarctic  Marine 
Living  Resources  Program. 

Location 

Litchfield  Island,  Arthur  Harbor, 
Antarctica. 

Dates 

December  1988-March  1989. 
Charles  E.  Myers, 

Permit  Officer. 

[FR  Doc.  88-19259  Filed  8-24-88;  8:45  am) 
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Advisory  Committee  on  Chemical, 
Biochemical,  and  Thermal  Engineering; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 
Name:  Advisory  Committee  on 
Chemical,  Biochemical,  and 
Thermal  Engineering 
Date  and  Time: 
September  12. 1988-6:30  a.m.  to  5:00 

p.m. 
September  13, 1988-8:30  a.m.  to  4:00 
p.m. 
Place:  Room  1243, 1800  G  Street,  NW.. 

Washington,  DC 
Type  of  Meeting:  Open 
Contact  Person:  Dr.  E.  M.  Sparrow, 
Division  Director  for  Chemical, 
Biochemical,  and  Thermal 
Engineering,  Room  1126,  National 
Science  Foundation,  Washington, 
DC  20550  Telephone:  202-357-9606 
Minutes:  May  be  obtained  from  contact 

person  listed  above. 
Purpose  of  Committee:  To  provide 

directions  to  Chemical,  Biochemical, 
and  Thermal  Engineering  research 
Agenda:  Monday,  September  12, 1988 — 
Open 
8:30  a.m. — Brief  overview  of  the 
Chemical,  Biochemical,  and 
Thermal  Engineering  Division 
9:00  a.m. — Presentations  of  models 
and  methodologies  for  utilization 
and  transfer  of  research  results  and 
technology  within  and  between 
organizations 
12:30  p.m. — Recess 
1:30  p.m. — Additional  presentation  of 

models  and  methodologies 
2:10  p.m. — Discussion  and  formulation 
of  approaches  for  enhancing 
utilization  and  transfer  of  CBTE- 
supported  research  results 
5:30  p.m. — Adjournment  for  the  day 
Tuesday,  September  13, 1988— Open 
8:30  a.m. — (a)  Drafting  of  report  on 

enhancing  utilization  and  transfer 
— (b)  Overview  of  specific  CBTE 

Programs 
12:00  Noon — recess 
1:00  p.m. — (a)  Continuation  of  report 
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on  enhancing  utilization  and 
transfer 
— (b)  Drafting  of  reports  on  Program 

overviews 
4:00  p.m. — Adjourn 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
August  22, 1988. 
|FR  Doc.  88-19307  Filed  8-24-88;  8:45  am) 

BILLING  CODE  7555-01-M 

Division  of  Earth  Sciences;  Meeting 

The  National  Science  Foundation 

announces  the  following  meeting: 

Name:  Earth  Sciences  Proposal  Review 
Panel 

Date:  September  21,  22,  and  23, 1988 

Time:  8:00  a.m.  to  6:00  p.m.  each  day 

Place:  The  National  Science  Foundation, 
Room  543. 1800  G.  Street.  NW, 
Washington,  DC  20550 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  Ian  D.  MacGregor, 
Division  Director.  Earth  Sciences. 
Room  602.  National  Science 
Foundation.  Washington.  DC  20550; 
Telephone:  (202)  357-7958 

Summary  Minutes:  May  be  obtained 
from  the  Contact  Person  at  the 
above  address 

Purpose  of  Meeting:  To  provide  advice 
and  recommendations  concerning 
support  for  research  in  Earth 
Sciences 

Agenda:  To  review  and  evaluate 

research  proposals  and  projects  as 
part  of  the  selection  process  for 
awards 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of 
proprietary  or  confidential  nature, 
including  technical  information, 
financial  data,  such  as  salaries,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the 
Sunshine  Act. 

M.  Rebecca  Winkler. 

Committee  Management  Officer. 

August  22, 1988. 

|FR  Doc.  88-19308  Filed  8-24-88;  8:45  am] 

BILLING  CODE  75S5-01-M 


Advisory  Committee  for  Emerging 
Engineering  Technologies;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 
Name:  Advisory  Committee  for 

Emerging  Engineering  Technologies 
Date  and  Time: 

September  19, 1988.  8:30  am  to  6:00 
pm: 


September  20, 1988.  8:30  am  to  12:30 
pm. 

Place:  1800  G  Street,  NW.,  Washington, 
DC:  Rm  523 

Type  of  Meeting:  Closed 

Contact  Person:  Frank  L.  Huband. 
Division  Director,  Emerging 
Engineering  Technologies,  1800  G 
Street,  NW.,  Washington,  DC  20550, 
(202)  357-7962 

Minutes:  May  be  obtained  from  contact 
person  listed  above. 

Purpose  of  Meeting:  Perform  oversight  of 
program  management,  overall 
program  balance,  and  other  aspects 
of  program  performance. 

Agenda:  Committee  Review  of  the 
Biotechnology  Program,  including 
examination  of  proposal  jackets, 
reviewer  comments,  and  other 
privileged  materials;  and  Committee 
drafting  of  a  report. 

Reason  for  Closing:  The  meeting  will 
consist  of  a  review  of  grant  and 
declination  jackets  that  contain  the 
names  of  applicant  institutions  and 
principal  investigators  and 
privileged  information  contained  in 
declined  proposals.  The  meeting 
will  also  include  a  review  of  the 
peer  review  documentation 
pertaining  to  the  applicants.  These 
matters  are  within  exemptions  4 
and  6  of  the  Government  in  the 
Sunshine  Act. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  88-19309  Filed  8-24-88;  8:45  am) 

BILLING  CODE  7S55-01-M 


Advisory  Committee  for  Emerging 
Engineering  Technologies;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 
Name:  Advisory  Committee  for 

Emerging  Engineering  Technologies 
Date  and  Time: 
September  26, 1988,  8:30  am  to  6:00 

pm; 
September  27, 1988.  8:30  am  to  12:30 

pm. 
Place:  1800  G  Street.  NW.,  Washington, 

DC:  Rm  540 
Type  of  Meeting:  Closed 
Contact  Person:  Frank  L.  Huband, 

Division  Director,  Emerging 

Engineering  Technologies,  1800  G 

Street,  NW.,  Washington,  DC  20550, 

(202)  357-7962 
Minutes:  May  be  obtained  from  contact 

person  listed  above. 
Purpose  of  Meeting:  Perform  oversight  of 

program  management,  overall 

program  balance,  and  other  aspects 

of  program  performance. 
Agenda:  Committee  Review  of  the 

Biotechnology  Program,  including 


examination  of  proposal  jackets, 
reviewer  comments,  and  other 
privileged  materials;  and  Committee 
drafting  of  a  report. 

Reason  for  Closing:  The  meeting  will 
consist  of  a  review  of  grant  and 
declination  jackets  that  contain  the 
names  of  applicant  institutions  and 
principal  investigators  and 
privileged  information  contained  in 
declined  proposals.  The  meeting 
will  also  include  a  review  of  the 
peer  review  documentation 
pertaining  to  the  applicants.  These 
matters  are  within  exemptions  4 
and  6  of  the  Government  in  the 
Sunshine  Act. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

August  22, 1988. 

(FR  Doc.  88-19310  Filed  8-24-88;  8:45  am) 

BILLING  COOE  75S5-01-M 


Advisory  Panel  for  Sdertce  and 
Technology;  Meeting 

Name:  Advisory  Panel  for  Science  and 
Technology  Centers 

Place:  Room  540,  National  Science 
Foundation,  1800  G  Street,  NW., 
Washington,  DC  20550 

Date  and  Time: 
September  14, 1998,  2.00  p.m.  to  5:00 

p.m. 
September  15, 16  &  17  1988,  9:00  a.m. 
to  5:00  p.m. 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  William  C.  Harris. 
Acting  Director,  Office  of  Science 
and  Technology  Centers 
Development,  Room  533,  National 
Science  Foundation,  Washington, 
DC  20550.  Telephone:  202/357-9808. 

Purpose  of  Meeting:  To  provide  advice 
and  recommendations  concerning 
support  for  Science  and  Technology 
Centers. 

Summary  Minutes:  May  be  obtained 
from  the  Contact  Person  at  the 
above  address 

Agenda:  Review  and  evaluation  of 

research  proposals  and  projects  as 
part  of  the  selection  process  of 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
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552b(c),  Government  in  the 
Sunshine  Act. 
M.  Rebecca  Winkler; 

Committee  Management  Officer. 
August  22.  ig8& 

(FR  Doc.  8»-19311  Filed  8-24-fl8;  8:45  am] 

BtLLINO  CODE  7555-01 -M 


Task  Force  on  Women,  Minorities  and 
the  HamNcapped  in  Science  and 
Technology;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  notice  is  hereby  given 
of  a  meeting  of  the  Task  Force  on 
September  29, 1988. 

Meeting 

Name:  Task  Force  on  Women. 

Minorities,  and  the  Handicapped  in 
Science  and  Technology 

Date:  September  29, 1988 

Time:  9:00  ajn.  to  1:00  p jn. 

Place:  U.S.  Department  of  Agriculture, 
14th  and  Independence  Avenue 
NW..  Room  104A.  Washington,  DC 
20250 

Type  of  Meeting:  Open 

Purpose:  Discussion  1}  dissemination  of 
the  task  force  interim  report;  2) 
progress  on  data  colleciton  by 
agencies;  Eind  3)  status  of  each 
agencies  plans  for  implementation 
of  the  task  force  interim  report. 

Sue  Kemnitzer, 

Executive  Director.  f202J  24S-7477. 

luly  21. 1988. 

[FR  Doc.  88-19312  Filed  6-24-88;  8:45  am] 

BILUNG  COOE  7556-01-« 


NUCLEAR  REGULATORY 
COMMISSION 

Regional  State  Liaison  Officers' 
Meeting 

On  September  28  and  29, 1988,  the 
Nuclear  Regulatory  Commission  (NRC) 
will  sponsor  a  regional  meeting  with  the 
Governor-appointed  Stated  Liaison 
Officers  from  Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri,  Ohio 
and  Wisconsin.  The  subjects  which  will 
be  discussed  include  waste 
management,  hcensee  performance, 
decommissioning,  radioactive 
contamination,  as  well  as  other  items  of 
mutual  regulatory  interest. 

The  meeting  will  be  conducted  at  the 
NRC  Region  III  office.  799  Roosevelt 
Road,  Building  4.  Glen  EUyn.  Illinois. 
The  meeting  is  open  to  the  public  for 
attendance  and  observation  and  will 
take  place  from  8:30  a.m.  until  5:00  p.m. 
on  Wednesday,  September  28,  and  from 


8:30  a.m.  until  lOO  p.m.  on  Thursday, 
September  29, 1988. 

Questions  regarding  this  meeting 
should  be  directed  to  Mr.  Roland  Lickus, 
at  312/790-5666. 

Dated  at  Glen  Ellyn,  Illinois,  this  leth  day 
of  August,  1988. 

For  the  Nuclear  Regulatory  Commission. 
A.  Bert  Davis. 
Regional  Administrator. 
[FR  Doc.  88-19323  Filed  8-24-88;  &45  am] 

BHJJNGCOOE  7SM>-0t-M 


(Docket  No.  50-320] 

Meeting  of  the  Advisory  Panel  for  ttie 
Decontamination  of  Ttiree  Mile  Island 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Conunittee  Act  that 
the  Advisory  Panel  for  the 
Decontamination  of  Three  Mile  Island. 
Unit  2  (TMl-2)  will  be  meeting  on 
September  7. 1968  from  7:00  p.m.  to  10:00 
p.m.  at  the  Holiday  Inn,  23  S.  Second 
Street,  Harrisburg,  Peiuisylvania.  The 
meeting  will  be  open  to  the  public. 

At  this  meeting,  the  Panel  will  receive 
a  status  report  on  the  progress  of 
defueling  from  the  licensee,  GPU 
Nuclear  Corporation. 

The  Panel  will  also  conduct  a  working 
session  to  review  the  recently  issued 
draft  supplement  to  the  Programmatic 
Environmental  Impact  Statement 
(NUREG-0683.  Supplement  3)  dealing 
with  the  Ucensee's  plans  for  post- 
defueling  monitored  storage  and 
subsequent  cleanup  of  TMI-2.  Members 
of  the  public  will  be  given  the 
opportunity  to  address  the  Panel. 

Further  information  on  the  meeting 
may  be  obtained  from  Dr.  Michael  T. 
Masnik.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
telephone  (301)  492-1373. 

Dated:  August  19, 1988. 

For  the  Nuclear  Regulatory  Commission. 
fohn  C  Hoyle. 

Advisory  Committee,  Management  Officer. 
[FR  Doc.  88-19324  Filed  8-24-88;  8:45  am] 

BILUNQ  COOE  75M>-01-« 


[Operator  Ucense  No.  6010-2  EA  88-164; 
Docket  No.  55-08347;  ASLBP  No.  88-577- 
02-EA] 

Maurice  P.  Acosta,  Jr.;  Establishment 
of  Atomic  Safety  and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29. 1972. 
published  in  the  Federal  Register.  37  FR 
28710  (1972).  and  §  2.105,  2.700.  2.702. 
2.714,  2.714a.  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 


Licensing  Board  is  being  established  in 
the  following  proceeding. 

Maurice  P.  Acosta,  Jr.,  Operator  License 
No.  6010-2,  EA  88-164. 

This  Board  is  being  established 
pursuant  to  the  Licensee's  request  for  a 
hearing  regarding  an  Order  issued  by 
the  Executive  Director  for  Operations, 
dated  June  15. 1988,  entitled  'Order 
Suspending  License  (Effective 
Immediately)  and  Notice  of  Denial  of 
Application  for  Renewal  of  License." 

'The  Board  is  comprised  of  the 
following  Administrative  Judges: 
B.  Paul  Cotter,  Jr..  Chairman,  Atomic 

Safety  and  Licensing  Board  Panel, 

U.S.  Nuclear  Regulatory  Commission, 

Washington,  DC  20555. 
Judge  Harry  Foreman,  1564  Burton 

Avenue,  St.  Paul,  Minnesota  55108. 
Judge  Kenneth  A.  McCollom,  1107  West 

Knapp  Street.  Stillwater.  Oklahoma 

74075. 

Issued  at  Bethesda,  Maryland,  this  18th  day 
of  August  1988. 

B.  Paul  Cotter,  Jr., 

Chief  Administrative  Judge,  Atomic  Safety 

and  Licensing  Board  Panel. 

[FR  Doc  B8-19325  Filed  8-24-88;  8:45  am] 

BIUING  COOE  7590-0 1-M 


[Docket  No.  50-458] 

Gulf  States  Utilities  Co.;  Consideration 
of  Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity 
for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
47,  issued  to  Gulf  States  Utilities 
Company  (the  licensee),  for  operation  of 
the  River  Bend  Station,  Unit  1  located  in 
West  Feliciana  Parish,  Louisiana. 

The  amendment  would  revise  the 
Technical  Specifications  to  reduce  the 
minimum  water  coverage  for  irradiated 
fuel  and  control  rods  during  their 
handling  in  accordance  with  the 
licensee's  application  for  amendment 
dated  August  12, 1988. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  September  26, 1988,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
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for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceedings,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 


participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
withnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
identification  Number  3737  and  the 
following  message  addressed  to  ]ose  A. 
Calvo:  Petitioner's  name  and  telephone 
number;  date  Petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Jay  Silberg,  Esq.,  Shaw,  Pittman. 
Potts  and  Trowbridge,  2300  N  Street 
NW.,  Washington.  DC  20037.  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  12, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street,  NW.,  Washington, 
DC  and  at  the  Local  Public  Document 
Room,  Emporia  State  University, 
William  Allen  White  Ubrary,  1200 
Commercial  Street,  Emporia.  Kansas 
and  the  Washburn  University  School  of 
Law  Library,  Topeka,  Kansas. 


Dated  at  Rockville.  Maryland  this  17th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
lose  A.  Calvo, 

Director.  Project  Directorate — IV,  Division  of 
Reactor  Projects— III.  IV,  V  and  Special 
Projects.  Office  of  Nuclear  Reactor 
Regulation. 
[PR  Doc.  88-19326  Filed  8-24-88;  8:45  am| 
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(Docket  No.  50-4161 

System  Energy  Resources,  Inc.; 
Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
29  issued  to  Mississippi  Power  &  Light 
Company,  South  Mississippi  Electric 
Power  Association  and  System  Energy 
Resources,  Inc.  (the  hcensees)  for 
operation  of  the  Grand  Gulf  Nuclear 
Station,  Unit  1,  located  in  Claiborne 
County,  Mississippi.  This  notice  relates 
to  the  licensees'  revised  application  for 
an  amendment  dated  August  3, 1988  and 
supersedes  a  previous  notice  published 
in  the  Federal  Register  on  January  27, 
1988  (53  FR  2302),  which  related  to  the 
licensees'  initial  application  for  an 
amendment  dated  December  16, 1987. 

The  proposed  amendment  would 
delete  a  condition  in  the  Facility 
Operating  License  (OL)  and  revise 
provisions  in  the  Technical 
Specifications  (TS)  related  to  the 
qualifications  and  training  of  operating 
personnel  for  the  facility.  These  changes 
would  implement  an  amendment  to  10 
CFR  Part  55,  "Operator's  Licenses." 
which  became  effective  May  26, 1987. 
The  specific  proposed  changes  are 
described  as  follows: 

1.  OL  Condition  2.C.(30)  slates. 
"Permanent  training  center  instructors 
and  consultants  assigned  to  training 
who,  after  initial  criticality  will  teach 
systems,  integrated  responses, 
transients,  and  simulator  courses  to 
license  candidates  or  NRC-licensed 
personnel,  shall  either  demonstrate  or 
have  previously  demonstrated  their 
competence  to  the  NRC  staff  by 
successful  completion  of  a  senior 
operator  examination  prior  to  teaching 
licensed  operators." 

SERI  proposes  to  delete  this  condition, 
since  the  Grand  Gulf  Nuclear  Station 
(GGNS)  operator  training  program  is 
now  INPO  accredited  and  based  on  a 
systems  approach  to  training. 

2.  TS  6.3  states,  "Each  member  of  the 
unit  staff  shall  meet  or  exceed  the 
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minimum  qualifications  of  ANSI  N18.1- 
1971  for  comparable  positions  and  the 
supplemental  requirements  specified  in 
Section  A  and  C  of  Enclosure  1  of  the 
March  28. 1980  NRC  letter  #  to  all 
licensees,  except  for  the  Chemistry/ 
Radiation  Control  Superintendent  who 
shall  meet  or  exceed  the  qualiRcations 
of  Regulatory  Guide  1.8.  September 
1975##;  the  Shift  Technical  Advisor 
who  shall  meet  or  exceed  the 
qualifications  referred  to  in  Section 
2.2.1. b  of  Enclosure  I  of  the  October  30, 
1979  NRC  letter  to  all  operating  nuclear 
power  plants  *  *  *" 

SERI  proposes  to  delete  the  phrase 
"and  the  supplemental  requirements 
specified  in  Section  A  and  C  of 
Enclosure  1  of  the  March  28. 1980  NRC 
letter  to  all  licensees  except  for  the 
Chemistry /Radiation  Control 
Superintendent  who  shall  meet  or 
exceed  the  qualifications  of  Regulatory 
Guide  1.8,  September  1975##;  the  Shift 
Technical  Advisor  who  shall  meet  or 
exceed  the  qualifications  referred  to  in 
Section  2.2.1.b  of  Enclosure  I  of  the 
October  30, 1979  NRC  letter  to  all 
operating  nuclear  power  plants"  from 
the  above  TS  and  replace  it  with, 
"except  for  the  Chemistry /Radiation 
Control  Superintendent  and  Shift 
Technical  Advisor,  who  shall  meet  or 
exceed  the  education  and  experience 
requirements  of  ANSI/ANS  3.1-1981  as 
endorsed  by  Regulatory  Guide  1.8. 
Revision  2. 1987.  and  licensed  personnel 
who  shall  meet  or  exceed  the  criteria  of 
the  accredited  license  training  program." 
This  change  will  make  GGNS  TS 
consistent  with  the  revision  to  10  CFR 
Part  55  and  Regulatory  Guide  1.8, 
Revision  2, 1987. 

3.  Footnote  #  to  TS  6.3  and  6.4  states, 
"Except  that  the  experience  and  other 
training  information  provided  in  the 
licensee's  letter  to  the  NRC  dated  July 
29, 1985  are  acceptable  for  the 
individuals  listed  in  that  letter." 
Footnote  ##  to  TS.  6.3  states.  "Except 
that  the  individual  identified  in  MPSL's 
(Mississippi  Power  &  Light  Company's] 
letter  to  the  NRC  dated  December  11, 
1985  is  considered  qualified  to  hold  the 
position  of  Chemistry/Radiation  Control 
Superintendent  based  on  the  experience, 
education,  and  other  information 
provided  or  referenced  in  that  letter." 

SERI  proposes  to  delete  these 
footnotes.  Footnote  #  modified  Section 
A  of  Enclosure  1  of  the  March  28, 1980 
NRC  letter  which  SERI  proposes 
deleting  under  changes  2  and  4.  The 
individual  identified  in  the  referenced 
MP&L  letter  in  Footnote  ##  complies 
with  the  requirements  of  Regulatory 
Guide  1.8.  Revision  2, 1987. 

4.  TS  6.4  states,  "A  retraining  and 
replacement  training  program  for  the 


unit  staff  *  *  *  shall  meet  or  exceed  the 
requirements  and  recommendations  of 
Section  5.5  of  ANSI  N18.1-1971  and 
Appendix  "A"  of  10  CFR  Part  55  and  the 
supplemental  requirements  specified  in 
Sections  A  and  C  of  Enclosure  1  of  the 
March  28, 1980  NRC  letter  #  to  all 
licensees  *  *  *" 

SERI  proposes  to:  (a)  Delete  the 
phrase  "the  requirements  and 
recommendations  of  Section  5.5  of  ANSI 
N18.1-1971"  and  replace  it  with  "INPO 
accreditation  criteria";  (b)  delete  the 
reference  to  "Appendix  A"  since  the 
revision  to  10  CFR  Part  55  deleted  this 
appendix;  and,  (c)  delete  the  phrase 
"and  supplemental  requirements 
specified  in  Sections  A  and  C  of 
Enclosure  1  of  the  March  28, 1960  NRC 
letter  #  to  all  licensees"  to  make  GGNS 
TS  consistent  with  the  revision  to  10 
CFR  Part  55,  which  superseded  the 
referenced  letter. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  September  26, 1988.  the  licensees 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 


the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificify.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  parfy. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunify  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  United 
States  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Elinor 
G.  Adensam:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
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DC  20555,  and  to  Nicholas  S.  Reynolds. 
Esquire.  Bishop,  Libemnan.  Cook,  Purcell 
and  Reynolds,  1200  17th  Street.  NW.. 
Washington.  DC  20038,  attorney  for  the 
licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/ or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a){l)(iHv)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  16, 1987,  as 
revised  August  3. 1988,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.,  Washington.  DC. 
20555,  and  at  the  Hinds  Junior  College, 
McLendon  Library,  Raymond. 
Mississippi  39154 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Lester  L.  Kintner. 

Acting  Director.  Project  Directorate  11-1. 
Division  of  Reactor  Projects  l/II,  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  88-19327  Filed  8-24-88;  8:45  am] 
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IDocket  No.  50-416] 

System  Energy  Resources,  Inc^  et  aL, 
Consideration  of  Issuance  of 
Amendment  to  Faciilty  Operating 
Ucense  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
of  Facility  Operating  License  No.  NPF- 
29  issued  to  Mississippi  Power  &  Light 
Company,  South  Mississippi  Electric 
Power  Association  and  System  Energy 
Resources,  Inc.  (the  licensees)  for 
operation  of  the  Grand  Gulf  Nuclear 
Station,  Unit  1,  located  in  Claiborne 
County,  Mississippi. 

The  proposed  amendment  would 
change  Technical  Specification  3/4.8.1 
"A.C.  Sources,"  by  separating  the  24- 
hour  surveillance  test  of  diesel 
generators  from  the  surveillance  test 


simulating  loss  of  offsite  power  in 
conjunction  with  an  ECCS  actuation 
signal.  This  separation  of  tests  would 
provide  more  flexibility  in  scheduling 
tests  during  refueling  outages. 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  September  26, 1988.  the  licensees 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  of  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioners; 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

No  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 


scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  for  the  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toU-fi^e  telephone  call  to  Western 
Union  at  1-80O-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Elinor 
G.  Adensam;  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  Nicholas  S.  Reynolds. 
Esquire.  Bishop,  Liberman.  Cook,  Purcell 
and  Reynolds.  1200 17th  Street  NW., 
Washington,  DC  20036,  attorney  for  the 
licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l){i}-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 


32488  Federal  Register  /  Vol.  53.  No.  165  /  Thursday,  August  25.  1988  /  Notices 


amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
pubUshes  a  further  notice  for  public 
comment  of  its  proposed  fmding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 
For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  |uly  26, 1988.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW..  Washington.  DC 
20555.  and  at  the  Hinds  Junior  College, 
McLendon  Library.  Raymond, 
Mississippi  39154. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  August  1988. 

For  The  Nuclear  Regulatory  Commission. 
Lester  L.  Kintner. 

Acting  Director,  Project  Directorate  ll-l 
Division  of  Reactor  Projects  I/II  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  88-19328  Filed  8-24-88;  8:45  am) 
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[Docket  No.  50-416] 

System  Energy  Resources,  Inc.,  et  al.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
29  issued  to  Mississippi  Power  &  Light 
Company.  South  Mississippi  Electric 
Power  Association  and  System  Energy 
Resources.  Inc.  {the  licensees)  for 
operation  of  the  Grand  Gulf  Nuclear 
Station.  Unit  1.  located  in  Claiborne 
Coimty,  Mississippi. 

The  proposed  amendment  would 
change  Technical  Specification  3/4.7.4. 
"Snubbers,"  and  associated  Bases  3/ 
4.7.4  by  deleting  Sample  Plan  3  for 
snubber  functional  tests  and  by  deleting 
the  reject  region  from  Figure  4.7.4-1. 
"Sample  Plan  2  for  Snubber  Functional 
Tests."  Sample  Plan  3  is  not  used.  The 
change  to  Sample  Plan  2  will  eliminate 
the  possibihty  of  unnecessarily  requiring 
100%  testing  of  snubbers  and  associated 
unnecessary  radiological  exposure  of 
personnel. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  Hndings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  September  26. 1988.  the  licensees 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 


affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rule  for  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  of  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
result  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 


limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  United 
States  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  deUvered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  in  (Missouri  1- 
800-324-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Elinor 
G.  Adensam;  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed,  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Nicholas  S.  Reynolds. 
Esquire,  Bishop,  Liberman,  Cook,  Purcell 
and  Reynolds,  1200 17th  Street,  NW., 
Washington,  DC  20036,  attorney  for  the 
licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  25, 1988,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC 
20555,  and  at  the  Hinds  Junior  College. 
McLendon  Library,  Raymond, 
Mississippi  39154. 


Dated  at  Rockville,  Maryland,  this  18th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Lester  L.  Kintner, 

Acting  Director,  Project  Directorate  II-l, 
Division  of  Reactor  Projects  I/Il.  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  88-19329  Filed  8-24-88;  8:45  am] 

BILLING  CODE  7SSO-01-M 


[Docket  No.  50-346] 

Toledo  Edison  Co.,  et  al.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  116  to  Facility 
Operating  License  No.  NPF-3,  issued  to 
The  Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company  (the  licensee),  which  changed 
the  license  and  revised  the  Technical 
Specifications  for  operation  of  the 
Davis-Besse  Nuclear  Power  Station,  Unit 
No.  1  (the  facility)  located  in  Ottawa 
County,  Ohio.  The  amendment  was 
effective  as  of  the  date  of  its  issuance. 

The  amendment  changed  a  license 
condition  and  the  Technical 
Specifications  to  revise  the  existing 
pressure  temperature  limits  and  extend 
the  operation  period  of  the  limits  up  to 
10  effective  full  power  years;  the 
amendment  also  approved  revision  of 
the  existing  surveillance  capsule 
removal  schedule. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
era  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
May  4, 1988  (53  FR  15932).  No  request  for 
hearing  or  petition  for  leave  to  intervene 
was  filed  following  this  notice. 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
amendment  dated  March  30, 1988  as 
supplemented  May  4, 1988,  (2) 
Amendment  No.  116  to  License  No. 
NPF-3,  (3)  the  Commission's  related 
Safety  Evaluation  dated  August  19, 1988 
and  (4)  the  Environmental  Assessment 
dated  July  7, 1988  (53  FR  27095).  All  of 
these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington,  DC,  and  at  the  University 


of  Toledo  Library,  Documents 
Department,  2801  Bancroft  Avenue, 
Toledo.  Ohio  43606. 

A  copy  of  items  (2),  (3)  and  (4)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects — 
III,  IV,  V  and  Special  Projects. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Albert  W.  De  Agazio,  Sr., 
Project  Manager.  Project  Directorate  111-3. 
Division  of  Reactor  Projects— III,  IV,  Vend 
Special  Projects. 

[FR  Doc.  88-19330  Filed  8-24-88:  8:45  am] 
BILLING  CODE  7590-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

August  22, 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Angell  Real  Estate  Co..  Inc. 
Common  Stock.  No  Par  Value  (File 
No.  7-3723) 
Adams  Express  Co. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-3724) 
Burlington  Coat  Factory  Warehouse 
Corp. 
Common  Stock,  $1  Par  Value  (File  No. 
7-3725) 
Bemis,  Inc. 
Common  Stock,  $5  Par  Value  (File  No. 
7-3726) 
CoastAmerica  Corp. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3727) 
CalFed  Income  Partners  LP. 
Depository  Units,  No  Par  Value  (File 
No.  7-3728) 
Daniel  Industries,  Inc. 
Common  Stock,  $1.25  Par  Value  (File 
No.  7-3729) 
Data  Design  Laboratories,  Inc. 
Capital  Stock,  $.33  M,  Par  Value  (File 
No.  7-3730) 
Emerald  Homes,  LP 
Units  of  Limited  Partnership  Interest, 
No  Par  Value  (File  No.  7-3731) 
Equimark  Corp. 
Common  Stock,  $.331/3  Par  Value  (File 
No.  7-3732) 


First  Financial  Funds,  Inc. 

Common  Stock,  $.001  Par  Value  (File 
No.  7-3733) 
Foothill  Group,  Inc. 

Class  A  Common  Stock,  No  Par  Value 
(File  No.  7-3734) 
Gleason  Corp. 

Common  Stock,  $1  Par  Value  (File  No. 
7-3735) 
Harmon  International  Industries,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3736) 
Hills  Department  Stores,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3737) 
ICM  Property  Investors,  Inc. 
Common  Stock.  $1  Par  Value  (File  No. 
7-3738) 
Foodmaker.  Inc.  $.01  Par  Value  (File  No. 

7-3739) 
JWP,  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-3740) 
Roger  Properties,  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-3741) 
Leggett  &  Piatt,  Inc. 
Common  Stock,  $1  Par  Value  (File  No. 
7-3742) 
Laclede  Gas  Co 

Common  Stock,  $2  Par  Value  (File  No. 
7-3743) 
Metropolitan  Financial  Corp. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3744) 
NAFCO  Financial  Group,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-3745) 
NERCO,  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-3746) 
Pacific  Scientific  Co. 
Common  Stock,  $1  Par  Value  (File  No. 
7-3747) 
Rodman  &  Renshaw  Capital  Group,  Inc. 
Common  Stock.  $.09  Par  Value  (File 
No.  7-3748) 
Schafer  Value  Trust,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3749) 
Santa  Fe  Energy  Partners,  LP 
Depository  Units,  No  Par  Value  (File 
No.  7-3750) 
Thor  Industries,  Inc. 

Common  Stock,  $.06%  Par  Value  (File 
No.  7-3751) 
Transcanada  Pipeline,  Ltd. 

Common  Stock,  $.33  Vs  Par  Value  (File 
No.  7-3752) 
United  Kingdom  Funds,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-3753) 
Winners  Corp. 
Common  Stock,  $.05  Par  Value  (File 
No.  7-3754) 
Zenith  National  Insurance  Corp. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3755) 
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These  securitiese  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  12, 1988. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  8ft-19350  Filed  8-24-88;  8:45  am] 

BILUNG  CODE  a01(M)1-M 


SeH-Reguiatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

August  22, 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

India  Growth  Fund,  Inc.  (The) 

Common  Stock,  $.01  Par  Value  (File 
No.  7-3756) 
First  Union  Corp. 

Common  Stock,  $3.33  Vs  Par  Value 
(File  No.  7-3757) 
Rexene  Corp. 

Common  Stock.  $.01  Par  Value  (File 
No.  7-3758) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  12, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 


450  Fifth  Street  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 

Secretary. 

[FR  Doc.  88-19351  Filed  8-24-88;  8;45  am) 

BILLING  COOE  SOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

National  Advisory  Council  Executive 
Committee  Meeting 

The  U.S.  Small  Business 
Administration,  Office  of  Advisory 
Councils,  located  in  the  geographical 
area  of  Washington,  DC,  will  hold  a 
National  Advisory  Council  Executive 
Committee  meeting,  from  8:30  a.m.  on 
Thursday,  August  25, 1988  to  noon 
Friday,  August  28, 1988,  at  the  Little 
America  Hotel.  500  S.  Main  Street,  Salt 
Lake  City,  Utah  84101,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Jean  M.  Nowak,  Director,  U.S.  Small 
Business  Administration,  Office  of 
Advisory  Councils,  1441  L  Street  NW.. 
Room  503-E,  Washington,  DC.  20418 
(202)  653-6748. 
lean  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 
August  17, 1988. 

[FR  Doc.  88-19289  Filed  8-24-88;  8:45  am] 

BILUNG  CODE  B025-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD8  88-141 

Vessel  Certificates  and  Exemptions 
Under  the  international  Regulations 
for  Preventing  Collisions  at  Sea  (72 
COLREGS) 

AGENCV:  Coast  Guard,  DOT. 
action:  Notice  of  Granting  of 
Certificates  of  Alternative  Compliance 
to  Vessels. 


SUMMARY:  This  notice  lists  commercial 
vessels  granted  Certificates  of 
Alternative  Compliance  by  the 
Commander,  Eighth  Coast  Guard 
District,  since  24  February  1988.  This 
notice  lists  vessels  which,  due  to  their 
special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  International 
Navigation  Rules  for  Preventing 
Collisions  at  Sea  (72  COLREGS)  without 
interfering  with  the  vessel's  special 
functions.  The  intent  of  this  notice  is  to 
advise  the  mariner  of  those  vessels  that 
have  been  granted  Certificates  of 
Alternative  Compliance. 

EFFECTIVE  DATE:  August  25,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Robert  L  Knapp,  USCG,  c/o 
Commander,  Eighth  Coast  Guard 
District  (mvs),  Hale  Boggs  Federal 
Building,  Room  1341,  500  Camp  Street, 
New  Orleans,  LA  70130-3396.  Telephone 
(504)  589-6271. 

SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  of  subsection  1605(c)  of 
Title  33  United  States  Code,  the  Coast 
Guard  publishes,  in  the  Federal  Register, 
a  listing  of  vessels  granted  Certificates 
of  Alternative  Compliance.  Certificates 
of  Alternative  Compliance  are  based  on 
a  determination  that  a  vessel  cannot 
comply  fully  with  International  Rules  for 
light(s),  shape(s),  and  sound  signal 
provisions  without  interference  with  the 
vessel's  special  function.  The  alternative 
allowed  results  in  the  closest  possible 
compliance  with  Annex  I  of  the  72 
COLREGS.  The  Eighth  Coast  Guard 
District  has  on  record  a  total  of  six 
vessels  to  which  it  granted  Certificates 
of  Alternative  Compliance  since  24 
February  1988.  These  vessels  are 
Incapable  of  complying  with  the  72 
COLREGS  light  provisions.  Following  is 
a  list  of  commercial  vessels  that  are  not 
in  compliance  with  the  72  COLREGS 
and  have  been  issued  Certificates  of 
Alternative  Compliance. 

The  following  vessels  carry  the  after 
(second)  masthead  light  at  the  noted 
horizontal  distance  from  the  forward 
masthead  light: 


Vessel 

Official 
No. 

After 

masttiead  light 

earned  at  ttie 

designated 

horizontal 

distance  (in 

meters)  from 

the  forward 

masthead  light 

Caribbean  Sentry 

693268 
667650 
659398 
569686 
561961 

15  24  M 

Gull  Sentry 

15  24  M 

Pacific  Sentry 

15  24  M 

Golden  Saint 

1463  M 

Golden  Shore 

14  63  M 
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The  following  vessel  carries  the  side 
lights  forward  of  the  masthead  (single) 
light: 


Vessel 


Elissa.. 


Official 
No. 


697285 


Sidelights 
carried  at 
designated 
horizontal 
distance  (In 

meters) 

forward  of  the 

masthead 

(single)  light 


3.65  M 


Dated:  August  11, 1988. 
W.F.  Merlin. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Eighth  Coast  Guard  District. 

[FR  Doc.  88-19348  Filed  8-24-88;  8:45  am) 

BILUNG  CODE  4910-14-M 


Federal  Highway  Administration 

Environmental  Impact  Statement:  City 
of  Ponce,  PR 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  the  construction  of 
Highway  PR-fl,  East-West  Expressway, 
in  the  city  of  Ponce.  Puerto  Rico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Juan  O.  Cruz.  Division 
Administrator.  Federal  Highway 
Administration,  Puerto  Rico  Division. 
U.S.  Courthouse  and  Federal  Building, 
Room  329,  Carlos  Chardon  Street. 
Hato  Rey.  Puerto  Rico  00918 
Mr.  Jorge  Rivera  Jimenez,  Environmental 
Studies  Office.  Department  of 
Transportation  and  Public  Works.  Box 
41269.  Minillas  Station,  Santurce. 
Puerto  Rico  00940,  Phone  (809]  728- 
6290. 
SUWPLEMENTARY  INFORMATION:  The 

proposed  project  consists  of  the 


construction  of  Route  PR-9  East-West 
Expressway,  through  the  northern  limits 
of  the  urbanized  area  of  the  city  of 
Ponce,  located  in  the  southern  part  of 
Puerto  Rico.  It  will  be  a  four  (4)  lane 
divided  freeway,  with  (three  (3.00) 
meters  wide)  paved  shoulders  at  both 
sides)  and  a  median  14.60  meters  wide. 
The  proposed  project  will  begin  at  the 
northeast  of  the  city  of  Ponce,  with  an 
interchange  with  Route  PR-14  and  will 
end  at  an  interchange  with  Route  PR-10, 
for  a  total  length  of  6.1  kilometers.  At 
present,  highway  users  that  want  to  by- 
pass the  city  core  have  to  use  the 
existing  PR-2  By-pass,  which  is  highly 
congested  and  has  a  lot  of  traffic  lights, 
or  may  use  as  an  alternate  route  existing 
local  streets,  which  are  narrow  and 
congested,  not  having  the  capacity  for 
the  traffic  demand. 

Alternatives  to  the  proposed  action 
include  a  different  location  alignment 
with  a  reduced  facility,  that  will  require 
a  lot  of  relocation  of  businesses  and 
residences,  and  the  no-build  alternative. 
The  proposed  scoping  process  for  the 
proposed  action  will  include 
coordination  with  all  concerned  Federal 
and  State  agencies  through  a 
consultation  process  by  letter  and  the 
holding  of  a  scoping  meeting  to  be  held 
before  the  environmental  studies  and 
the  preparation  of  the  Draft  EIS  is 
started  and  meetings  or  visits  to  the 
project  area  with  public  officials  who 
could  have  significant  comments  related 
to  the  proposed  action. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  August  1, 1988. 
|uan  O.  Cruz, 

Division  Administrator.  San  Juan.  Puerto 
Rico. 
[FR  Doc.  88-19260  Filed  8-24-68;  8:45  am) 

BILLING  CODE  4910-22-M 

Section  3  Grants 


Urban  Mass  Transportation 
Administration 

UMTA  Sections  3  and  9  Grant 
Obligations 

AGENCY:  Urban  Mass  Transportation 
Administration  (UMTA),  DOT. 

action:  Notice. 


SUMMARY:  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act.  1988,  included  in 
the  Omnibus  Appropriations  Act,  Pub.  L. 
100-202  signed  into  law  by  President 
Reagan  on  December  22, 1987.  contained 
a  provision  requiring  the  Urban  Mass 
Transportation  Administration  to 
publish  an  announcement  in  the  Federal 
Register  each  time  a  grant  is  obligated 
pursuant  to  sections  3  and  9  of  the 
Urban  Mass  Transportation  Act  of  1964, 
as  amended.  The  statute  requires  that 
the  announcment  include  the  grant 
number,  the  grant  amount,  and  the 
transit  property  receiving  each  grant. 

This  notice  provides  the  information 
as  required  by  statute. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R.  Fleischman,  Chief,  Resource 
Management  Division,  Department  of 
Transportation,  Urban  Mass 
Transportation  Administration,  Office  of 
Grants  Management,  400  Seventh  Street, 
SW.,  Room  9305,  Washington,  DC  20590, 
(202)  366-2053. 

SUPPLEMENTARY  INFORMATION:  The 
section  3  program  was  established  by 
the  Urban  Mass  Transportation  Act  of 
1964  to  provide  capital  assistance  to 
eligible  recipients  in  urban  areas. 
Funding  for  this  program  is  distributed 
on  a  discretionary  basis.  The  section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Act 
of  1982.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  the  statute  UMTA  reports  the 
following  grant  information: 


Transit  property 


Grant  number 


Grant  amount 


Date 
obligated 


Commuter  Rail  Division  of  the  Regional  Transportation  Authonty,  Chicago,  IL 

Kansas  City  Area  Transportation  Authority,  Kansas  City,  MO 

Utica  Transit  Auttiority,  Utica,  NY - 

County  of  Westchester  Department  of  Transportation,  New  York,  NY 

Seattle  Metro,  Seattle,  WA 


IL-03-0138 

MO-03-0026 

NY-03-0232 

NY-03-0231 

WA-03-0059-02 


$8,188,500 

22.834.755 

486,000 

1,086.750 

67,162,500 


8/2/88 

8/5/88 

7/26/88 

6/30/88 

8/3/88 
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Issued  on  August  18, 1988. 
Altred  A.  DelliBovi. 
Administrator. 
[FR  Doc.  88-19352  Filed  8-24-88;  8:45  am) 

BILLING  CODE  4910-57-M 


VETERANS  ADMINISTRATION 
Agency  Form  Under  0M6  Review 

agency:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Redaction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  or  staff  office  issuing  the 
form,  (2)  the  title  of  the  form,  (3)  the 
agency  form  number,  if  applicable,  (4)  a 
description  of  the  need  and  its  use,  (5) 
how  often  the  form  must  be  filled  out,  (6) 
who  will  be  required  or  asked  to  report, 
(7)  an  estimate  of  the  number  of 
responses,  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form,  and  (9)  an  indication  of  whether 
section  3504(b)  of  Pub.  L  96-511  applies. 
ADDRESSES:  Copies  of  the  forms  and 
supporting  docum  nts  may  be  obtained 
from  John  Turner,  Department  of 
Veterans  Benefits  (203C).  Veterans 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington,  DC  20503,  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
September  26, 1988. 

Dated:  August  17, 1988. 
By  direction  of  the  Administrator. 
David  N.  Stone, 

Executive  Assistant,  Office  of  Information 
Management  and  Statistics. 

Extension 

1  Department  of  Veterans  Benefits. 


2.  Manufactured  Home  Loan  Claim 
Under  Loan  Guaranty  (Manufactured 
Home  Unit  Only);  Manufactured  Home 
Loan  Qaim  Under  Loan  Guaranty 
Combination  Loan — Manufactured 
Home  Unit  And  Lot  Or  Lot  Only;  and 
Records  Maintained  by  Holders  of 
Loans  for  Manufactured  Homes  and 
Lots. 

3.  VA  Forms  26-8629  and  26-8630. 

4.  The  forms  are  completed  and 
submitted  by  holders  of  foreclosed  VA 
guaranteed  manufactured  home  unit 
combination  loans  as  prerequisite  to 
payment  of  claim. 

5.  On  occasion. 

6.  Individuals  or  households,  and 
business  or  other  for-profit. 

7.  3,835  responses. 

8. 1,582  recordkeepers. 
9. 1,279  hours. 
10.  Not  applicable. 

Extension 

1.  Department  of  Veterans  Benefits. 

2.  Loan  Guaranty  Funding  Fee 
Transmittal. 

3.  VA  Form  26-8986. 

4.  This  form  is  used  by  lending 
institutions  to  transmit  funding  fees 
required  for  VA-guaranteed  home  loans 
to  a  lockbox  depository. 

5.  On  occasion. 

6.  Individuals  or  households,  and 
business  or  other  for-profit. 

7.  450,000  responses. 

8.  75,000  hours, 

9.  Not  applicable. 

[FR  Doc.  88-19262  Filed  8-24-88;  8:45  am] 

BILLING  COOE  •320-01-M 


Agency  Form  Under  OMB  Review; 
Epidemiologic  Shidy  of  the  Health  of 
Vietnam  Veterans— Selected  Cancers 

AGENCY:  Veterans  Administration. 
ACTION:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  sponsoring  the  study;  (2) 
study  title;  (3)  the  agency  form  number; 


(4)  a  description  of  the  need  and  its  use; 

(5)  frequency  of  study;  (6)  who  will  be 
required  or  asked  to  respond;  (7)  an 
estimate  of  the  number  of  responses;  (8) 
an  estimate  of  the  total  number  of  hours 
needed  to  complete  the  study;  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Pub.  L.  96-511  applies. 

ADDRESSES:  Copies  of  the  study  and 
supporting  documents  may  be  obtained 
from  Ann  Bickoff,  Department  of 
Medicine  and  Surgery  (136E),  Veterans 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
2282.  Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place.  NW, 
Washington,  DC  20503  (202)  395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
September  26, 1988. 

Dated:  August  17, 1988. 

By  direction  of  the  Administrator. 

David  N.  Stone, 

Executive  Assistant,  Office  of  Information 
Management  and  Statistics. 

Extension 

1.  Department  of  Medicine  and 
Surgery. 

2.  Epidemiologic  Study  of  the  Health 
of  Vietnam  Veterans — Selected  Cancers 
Study. 

3.  VA  Form  10-20851  a  and  b. 

4.  To  be  used  in  the  solicitation  of 
information  on  the  health  status  of 
Vietnam  veterans/controls  in  support  of 
research  related  to  the  Selected  Cancers 
Study  (SCS)  component  of  the  Centers 
for  Disease  Control's  Epidemiologic 
Study  of  Health  of  Vietnam  Veterans. 

5.  Non-recurring. 

6.  Individuals  or  households. 
7. 1700  responses. 

8. 1411  hours. 
9.  Not  applicable. 

[FR  Doc.  88-19263  Filed  8-24-88;  8:45  am) 

BILUNC  COOE  UZO-OI-M 


UMI 


3249:) 


Sunshine  Act  Meetings 


Federal    Register 

Vol.  53,  No.  165 
Thursday.  August  25.  1983 


This   sedion  of  the   FEDERAL  REGISTER 
contains  notices  ot  meetings  published 
under  the  "Government  jn  the  Sunshine 
Act"   {Pub.   L   94-409)   5   U.S.C.   552b{e)(3). 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME;  Tuesday.  August  30, 

1988,  lO.-OO  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

437g. 
Audits  conducted  pursuant  to  2  U.S.C.  437g, 

438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  September  1, 

1988,  KWW  a.m. 

place:  999  E  Street,  NW.,  Washington, 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Eligibility  Report  for  Candidates  to  Receive 

Presidential  Primary  Matching  Funds. 
Draft  AO  1988-33:  Jan  W.  Baran  on  behalf  of 

the  Republican  Party  of  Florida  and  its 

Federal  political  committee. 
Expedited  Compliance  Procedures  for  the 

1988  General  Election 


Final  FY  1990  Budget  Document 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer, 

Telephone:  202-376-3155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  88-19373  Filed  8-23-88;  12J1  pml 

BILLING  CODE  671S-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

August  31, 198a 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 

promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forvk^ard  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 


Dale:  August  23.  1988. 
William  W.  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  88-19470  Filed  8-23-88;  3:49  pmj 

BILUNG  OOOE  62tO-Ot-M 

UNPTED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-88-22A] 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  53  FR 

30162— dated  August  10, 1988. 

PREVIOUSLY  ANNOUNCED  STATUS  OF  THE 
MEETING:  Open. 

CHANGE  IN  STATUS  OF  THE  MEETING: 

Closed,  in  part. 

In  conformity  with  19  CFR  201.37(b), 
Commissioners  Brunsdale.  Lodwick.  Liebeier. 
Rohr,  and  Cass  determined  that  Commission 
business  required  the  change  in  status  of  the 
meeting  on  August  18,  1988.  and  affirmed  that 
no  earlier  announcement  of  the  change  to  the 
status  was  possible,  and  directed  the 
issuance  of  this  notice  at  the  earliest 
practicable  time.  Commissioner  Eckes  voted 
against  closing  the  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Kenneth  R.  Mason, 
Secretary  (202)  252-1000. 
Kenneth  R.  Mason, 

Secretary. 
August  18.  1988 

|FR  Doc.  88-19409  Filed  8-23-88;  1:49  pm] 

BILLING  CODE  7020-02-M 


32494 


Corrections 


Federal   Register 

Vol.  53,  No.  165 
Thursday,  August  25,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  cofrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IPP  8E360S/P456;  FRL-3417-5] 
Pesticide  Tolerance  for  Metalaxyl 

Correction 

In  proposed  rule  document  88-16323 
beginning  on  page  27370  in  the  issue  of 
Wednesday,  July  20, 1988,  make  the 
following  correction: 

On  page  27370,  in  the  first  column. 
under  "SUMMARY",  in  the  10th  line, 
"Interregulational"  should  read 
"Interregional". 

BILUNG  CODE  1505^1-C 


1988 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-42064:  FRL-3410-5] 

Intent  to  Approve  Department  of 
Energy  Plan  for  Certification  of 
Applicators  of  Restricted  Use 
Pesticides 

Correction 

In  notice  document  88-15230 
appearing  on  page  26498  in  the  issue  of 
Wednesday,  July  13, 1988.  make  the 
following  correction: 

On  page  26498,  in  the  first  column, 
under  "supplementary  information ', 
in  the  13th  line,  after  the  word  "plan" 
insert  "or". 

BILLING  COOE  1505-0 1-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30000/39A;  FRL-3407-2] 

Preliminary  Determination  to  Cancel 
Registrations  of  Aldicarb  Products  and 
Notice  of  Availability  of  Technical 
Support  Document 

Correction 

In  notice  document  88-14614  beginning 
on  page  24630  in  the  issue  of 
Wednesday,  June  29, 1988,  make  the 
following  corrections: 

1.  On  page  24632,  in  the  third  column, 
in  the  sixth  line,  "oldicarb's"  should 
read  "aldicarb's". 

2.  On  page  24633,  in  the  first  column, 
in  the  fourth  complete  paragraph,  in  the 
ninth  line,  "an  done"  should  read  "and 
one". 


3.  On  page  24638,  in  the  second 
column,  in  the  third  complete  paragraph, 
in  the  11th  line  and  in  the  16th  line. 
"Health"  should  read  "Heath". 

4.  On  the  same  page,  in  the  third 
column,  in  the  first  paragraph,  in  the 
10th  line.  "Health"  should  read  "Heath ', 

5.  On  the  same  page,  in  the  same 
column,  in  the  second  paragraph,  in  the 
eighth  line,  after  the  word  "many"  insert 
"wells". 

6.  On  page  24639,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
11th  line,  "Health"  should  read  "Heath": 
and  in  the  13fh  line  and  the  15fh  line 
"to"  should  read  "for". 

7.  On  the  same  page,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  13th  line,  "section" 
should  read  "certain". 

BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Health  Resources  and  Services 
Administration;  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority 

Correction 

In  notice  document  88-18084 
appearing  on  page  30103  in  the  issue  of 
Wednesday,  August  10, 1988,  make  the 
following  correction: 

In  the  third  column,  in  the  first 
complete  paragraph,  in  the  first  and 
second  lines,  the  heading  should  read, 
"Division  of  Special  Populations 
Program  Development  (HBCBj." 

BILUNG  COOE  1505-01-0 


UMI 


Thursday 
August  25,  1988 


Part  II 


Department  of  Labor 

Mine  Safety  and  Health  Administration 


30  CFR  Parts  56  and  57 
Safety  Standards  for  Loading,  Hauiing, 
and  Dumping  and  Machinery  and 
Equipment  at  Metai  and  Nonmetai  Mines; 
Finai  Ruie 


32496        Federal  Ragiatar  /  Vol  53.  No.  165  /  Thursday.  August  25.  1988  /  Rules  and  Regulations 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  56  and  57 

Safety  Standards  for  Loading,  Hauling, 
and  Dumping  and  Machinery  and 
Equipment  at  Metal  and  Nonmetal 
Mines 

AOENCV:  Mine  Safety  and  Health 
Administration,  Labor. 
action:  Final  rule. 


:  This  final  rule  updates  and 
clarifies  the  Mine  Safety  and  Health 
Administration's  (MSHA)  safety 
standards  for  loading,  hauling,  and 
dumping  and  machinery  and  equipment 
at  metal  and  nonmetal  mines.  These 
revisions  reorganize  standards,  upgrade 
provisions  consistent  with  advances  in 
mining  technology,  eliminate  duplicative 
and  unnecessary  standards,  reduce 
recordkeeping  requirements,  and 
provide  alternative  methods  of 
compliance. 

DATES:  This  final  rule  is  effective  on 
October  24, 1988.  The  incorporations  by 
reference  of  certain  publications  listed 
in  this  final  rule  have  been  approved  by 
the  Director  of  the  Federal  Register  as  of 
October  24, 1988. 

FOR  FURTHER  INFORMATION  CONTACT! 
Patricia  W.  Silvey,  Director.  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA;  phone  [703)  235-1910. 
SUPPLEMENTARY  INFORMATION: 

L  Rulemakmg  Background. 

MSHA  annoimced  the  availability  of 
preproposal  drafts  for  the  machinery 
and  equipment  (Subpart  M)  and  loading, 
hauling  and  dumping  (Subpart  H] 
standards  on  February  11, 1983  (48  FR 
6489)  and  April  22. 1983  (48  FR  17513), 
respectively. 

After  reviewing  suggestions  and 
recommendations  from  mine  operators, 
labor  groups,  equipment  manufacturers, 
and  other  interested  parties,  MSHA 
published  a  proposed  rule  in  the  Federal 
Register  for  machinery  and  equipment 
on  March  6, 1984  (49  FR  8375)  and  a 
proposed  rule  for  loading,  hauling  and 
dumping  on  December  18, 1984  (49  FR 
49202).  Public  hearings  were  held  in  June 
1984  for  the  machinery  and  equipment 
standards  and  August  1985  for  the 
loading,  hauling,  and  dumping 
standards.  MSHA  received  and 
reviewed  written  and  oral  statements  on 
both  proposed  rules  from  all  segments  of 
the  mining  community.  The  final  rule  for 
Subpart  M  contains  more  standards 
than  were  included  in  the  proposed  rule 
due  to  the  inclusion  of  standards 
originally  proposed  in  Subpart  H,  but 


which  more  precisely  and  appropriately 
address  machinery  and  equipment 
requirements.  Additionally,  a  new 
standard  addressing  restricted  clearance 
for  foot  travel  on  travelways  is  added  to 
Parts  56  and  57.  Subpart  J  (Travelways 
and  Escapeways).  The  standards  in  Part 
56  apply  to  all  surface  metal  and 
nonmetal  mines;  those  in  Part  57  apply 
to  underground  and  surface  areas  of 
underground  metal  and  nonmetal  mines. 

n.  Discussion  and  Summary  of  the  Final 
Rule. 

A.  General  Discussion. 

Hazards  associated  with  loading, 
hauling,  and  dumping  activities  and  the 
use  of  machinery,  equipment,  and  tools 
in  mining  have  resulted  in  many  serious 
injuries  and  fatalities.  Precautions 
against  these  hazards  and  the  proper 
use  of  the  equipment  involved  are 
essential  parts  of  any  effective  mine 
safety  program. 

Although  fataUties  and  injuries  in 
general  have  shown  a  downward  trend 
in  metal  and  nonmetal  mines,  machinery 
and  equipment-related  injuries  and 
fatalities,  as  a  percentage  of  the  total, 
have  been  increasing  over  the  past  few 
years.  This  trend  is,  in  part,  due  to 
increasing  mechanization  of  the  mining 
industry.  During  the  past  two  decades, 
activity  in  metal  and  nonmetal  mining 
nationally  has  shifted  from  underground 
to  largely  surface  mining.  This 
development  has  resulted  in  a 
substantial  increase  in  the  number  and 
size  of  haulage  vehicles  being  used  at 
mine  sites.  While  improving 
productivity,  these  changes  have  also 
exposed  miners  to  additional  potential 
hazards. 

Accidents  related  to  powered  haulage 
continue  to  represent  a  significant 
portion  of  the  fatalities  in  metal  and 
nonmetal  mines.  Transportation 
accidents  involving  large  equipment 
tend  to  result  in  the  most  serious  types 
of  accidents.  Between  1978  and  1987,  an 
average  of  76  fatalities  and  12,600 
nonfatal  injuries  occurred  annually  in 
metal  and  nonmetal  mines.  During  this 
period,  fatalities  involving  powered 
haulage  averaged  about  24  annually  and 
nonfatal  injuries  involving  powered 
haulage  averaged  972  annually. 

Machinery  and  equipment  accidents 
were  also  a  significant  cause  of  injuries 
and  fatalities  in  mines  during  this 
period.  An  average  of  1,675  nonfatal 
injuries,  and  11  fatalities  occurred 
annually,  caused  by  either  accidental 
contact  with  or  misuse  of  machinery  and 
equipment  ranging  from  small,  portable 
hand  tools  to  large,  stationary 
machinery,  crushers  and  conveyors. 


MSHA  examined  fatality  reports  for 
the  years  1982-1987  to  determine 
projected  benefits  from  this  final  rule  for 
Subparts  H  and  M.  Over  the  last  6  years, 
the  Agency  estimates  that  127  fatalities 
could  have  been  prevented  by  full 
compliance  with  all  the  provisions  of  the 
final  rule.  Based  on  this  estimate,  MSHA 
projects  that  full  compliance  will  result 
in  between  10  and  15  lives  saved  per 
year. 

While  increased  mechanization  has 
created  potential  hazards,  technological 
improvements  have  also  created 
opportunities  to  ensure  a  safer  working 
environment  for  miners.  Technological 
advances  aid  in  reducing  hazards 
because  many  safeguards  are  integral 
design  featiu-es  on  new  products.  Also, 
improved  engineering  and  work 
practices  in  loading,  hauling,  and 
dumping  operations  can  contribute  to 
enhanced  protection  of  persons  working 
on  mining  property. 

These  revised  standards  are  intended 
to  improve  safety  by  recognizing  and 
incorporating  many  of  these 
technological  improvements  and 
bringing  MSHA's  standards  up-to-date. 
In  addition,  standards  are  included  to 
ensure  safety  in  areas  not  previously 
addressed;  but  where  the  data  show  that 
accidents  are  occurring  and  duplicative 
and  unnecessary  standards  are 
eliminated. 

MSHA's  review  of  the  existing 
standards  and  comments  received  has 
resulted  in  revisions  to  reflect  both  the 
Agency's  experience  and  the  concerns 
of  commenters,  including  small  mine 
operators.  In  developing  this  final  rule, 
MSHA  has  been  responsive,  to  the 
extent  possible,  to  the  many  comments 
received  from  the  mining  public.  These 
changes  are  consistent  with  the  goals  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977.  Executive  Order  12291,  the 
Paperwork  Reduction  Act,  and  the 
Regulatory  Flexibility  Act,  in  that  the 
final  rule  provides  new  compliance 
alternatives  to  accommodate  advances 
in  mining  technology  while  offering  the 
most  effective  protection  for  persons 
working  at  mines. 

Throughout  the  rulemaking  process  a 
number  of  commenters  expressed 
concern  about  the  applicability  of 
individual  standards  and  the 
relationship  of  the  loading,  hauling,  and 
dumping  standards  contained  in  Subpart 
H,  to  the  machinery  and  equipment 
standards  contained  in  Subpart  M, 
particularly  since  many  of  the  standards 
in  Subpart  H  address  equipment. 

In  drafting  the  final  rule,  it  became 
evident  that  the  most  logical 
organizational  approach  would  be  to 
realign  the  standards  into  "hazard  or 
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task-related"  groups  within  separate 
subparts.  Accordingly,  many  of  the 
standards  which  appeared  in  the 
proposed  rule  for  Subpart  H  have  been 
transferred  to  Subpart  M.  The  final  rule 
continues  to  provide  the  necessary 
safety  for  workers  at  metal  and 
nonmetal  mines.  Changes  made  to  all  of 
the  existing  standards  are  discussed 
fully  below. 

The  standards  that  address  safe 
conduct  of  loading,  hauling,  and 
dumping  activities  are  contained  in 
Subpart  H  under  the  following  headings: 
Traffic  Safety;  Transportation  of 
Persons  and  Materials;  and  Safety 
Devices.  Provisions,  and  Procedures  for 
Roadways,  Railroads,  and  Loading  and 
Diunping  Sites.  The  standards  contained 
in  Subpart  M  address:  Safety  Devices 
and  Maintenance  Requirements;  and 
Safety  Practices  and  Operational 
Procedures  for  various  types  of 
machinery  and  equipment,  including 
those  used  in  loading,  hauling  and 
dumping  activities.  Standards  for 
Subpart  H  and  Subpart  M  are  pubhshed 
together  in  the  Federal  Register  for  the 
convenience  of  readers  to  assist  then  in 
understanding  the  realignment  of  the 
standards  and  to  clarify  the  relationship 
between  Subpart  H  and  Subpart  M. 

The  Agency  believes  this  realignment 
of  standards  and  restructuring  of 
subcategories  will  aid  in  clarifying  the 
intent  of  each  standard  and  will  help 
users  locate  the  various  standards 
within  the  Code  of  Federal  Regulations 
(CFR). 

B.  Transfers  and  Deletions. 

The  following  table  lists  the 
transferred  standards. 


Final  rule  number 

Existing  number 

56/57  14100 

56/57.9001,  56/57.9002, 

56/57.13101 

56/57.9073 
56/57.9003 

56/57.14102 

56/57  9048 

56/57  14103 

56/57.9010,56/57.9011, 

56/57  14104  

56/57.9012 
56/57.9069 

56/57.14109 

56/57.9007 

56/57  14111  

56/57.9015 

56/57  14113 „ 

56/57.9013 

56/57  14114 _ 

56/57  14130 

56/57.9026 
56/57.9088 

56/57  1 4 1 32 

56/57  9087 

56/57  14160 

57.9115 

56/57  14161....- 

56/57  14162  

56/57  14200 

56/57  14201  

57  9098 
57  9112 
56/57  9006 
56/57  9006 

56/57  14206 -..-  ..._ 

56/57  14207   

56/57  9031.  56/57  9032 
56/57  9036.  56/57  9037 

56/57  14206  

56/57  9049.  56/57  9068 

56/57  14209  

56/57  14210  

56/57  14214  

66/57  14215 

66/57  14216 

66/57  14217 

56/57  9070 
56/57  9025 
56/57.9009 
66/57  9065,  57  9097 
56/57  9048 
56/57  9047 

Final  njle  number 

Existing  number 

56/57  1 421 8 

56/67.9066 

56/57  1 421 9 

56/57.9052 

At  the  suggestion  of  several 
commenters  and  on  the  basis  of  the 
Agency's  enforcement  experience,  the 
final  rule  deletes  five  existing  standards. 
Standard  56/57.9019  which  requires 
blocking  of  track  guardrails,  lead  rails, 
and  frogs  is  deleted  because  MSHA 
analysis  showed  no  evidence  of  injuries 
associated  with  the  performance  of  this 
task.  Standard  56/57.9042  which 
requires  that  rocker-bottom  and  bottom- 
dump  railcars  be  equipped  with  locking 
devices  is  deleted  because  these  type 
railcars  do  not  operate  without  locking 
devices.  Standarid  57.9114.  which 
requires  the  designation  of  discharge 
and  boarding  points  where  mantrips  are 
used,  is  deleted  because  final  standard 
56/57.9318  addresses  the  hazard  of 
getting  on  or  off  moving  equipment. 
Standard  56/57.14009  which  addresses 
grinding  wheels  is  also  deleted  because 
the  hazard  of  operating  such  devices  is 
covered  by  final  standard  56/57.14205. 
which  requires  that  equipment  be  used 
within  the  manufacturer's  specifications 
and  instructions  unless  no  hazard  to 
persons  is  created.  Standard  56/ 
57.14027.  which  requires  that  competent 
persons  be  assigned  to  the  operation  of 
machinery  or  equipment  is  deleted 
because  the  training  requirements  in  30 
CFR  Part  48  cover  the  competency  of 
persons  operating  machinery  or 
equipment. 

C.  Other  Changes. 

The  final  rule  includes  a  new  S  56/ 
57.11008  for  Subpart  J  (Travelways  and 
Escapeways).  The  standard  addresses 
restricted  clearances  encountered  by 
persons  traveling  on  foot.  The  standard 
is  added  in  response  to  several 
commenters  who  urged  that  existing 
§  56/57.9060,  addressing  restricted 
overhead  clearance  hazards  in  general, 
be  limited  to  situations  where  persons 
are  traveling  in  mobile  equipment.  The 
proposal  suggested  the  restricted 
clearance  areas  be  conspicuously 
marked  where  a  hazard  is  created. 
However,  commenters  believed  the 
standard  should  only  apply  where  the 
restncted  clearance  creates  a  hazard  to 
persons  on  travelways.  MSHA  agrees 
with  commenters  who  stated  that, 
without  this  limitation  to  travelways,  a 
multitude  of  other  restncted  clearance 
locations  might  unnecessarily  have  to  be 
marked.  Commenters  also  opposed 
having  the  standard  specify  how  the 
area  should  be  marked.  In  this  instance, 
the  primary  compliance  action  relates  to 


alerting  persons  to  hazards  presented  by 
restricted  cleamces.  Under  this  final 
rule,  where  marking  is  required,  and 
method  of  conspicuous  marking  alerting 
persons  would  be  permitted.  Restricted 
clearances  that  create  hazards  to 
persons  on  mobile  equipment  are 
addressed  in  final  S  56/57.9306. 

The  provisions  of  existing  §  56/ 
57.14014  addressing  eye  protection  while 
using  grinding  wheels  is  a  "personal 
protection"  standard  which  the  Agency 
has  determined  would  be  more 
appropriately  grouped  with  other 
personal  protection  standards  for  metal 
and  nonmetal  miners.  The  final  rule 
redesignates  §  56/57.14014  as  §  56/ 
57.15014  in  Subpart  N.  No  changes  have 
been  made  in  the  requirements  of  the 
standard. 

D.  Petitions  for  Modification. 

Operators  with  petitions  for 
modification  that  involve  the  standards 
revised  in  this  rulemaking  need  to 
determine  the  status  of  those  petitions 
before  the  effective  date  of  this  final 
rule.  If  there  are  sections  of  this  rule 
which  are  renumbered  but  remain 
substantively  unchanged  from  the 
existing  standards,  operators  with 
modifications  granted  for  these 
standards  need  not  reapply.  However, 
operators  with  modifications  granted  for 
standards  that  have  been  revised  will 
need  to  comply  with  the  new  rule  on  its 
effective  date.  New  petitions  for 
modification  of  the  final  rule  may  be 
submitted  in  accordance  with  30  CFR 
Part  44.  If  Agency  assistance  is  needed, 
questions  should  be  directed  to  the 
appropriate  MSHA  District  Office. 

E.  Definitions. 

Subpart  H  contains  two  defined  terms: 
Berw  and  mobile  equipment.  Subpart  M 
also  contains  two  defined  terms:  Mobile 
equipment,  and  travelway.  In  the 
proposed  rule  for  Subpart  H,  berm  was 
defined  as  "A  pile  or  mound  of  material 
along  an  elevated  roadway  capable  of 
moderating  or  limiting  the  force  of  a 
vehicle  in  order  to  impede  the  vehicle's 
passage  over  the  bank  of  the  roadway." 
Commenters  supported  this  definition 
which  is  retained  in  the  final  rule. 

Several  commenters  suggested 
clarification  of  the  proposed  rule's 
definitions  for  mobile  and  self-propelled 
equipment.  In  the  proposed  rule  for 
Subpart  H,  mobile  equipment  was 
defined  as  "equipment  capable  of 
moving  or  being  moved  readily,"  and 
self-propelled  equipment  as  "equipment 
capable  of  moving  itself."  Both  subparts 
now  define  mobile  equipment  as 
"wheeled,  skid-mounted,  track-mounted, 
or  rail-mounted  equipment  capable  of 
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moving  or  being  moved"  Wherever  the 
final  rule  refers  to  equipment  capable  of 
moving  itself,  it  uses  the  term  self- 
propelled  mobile  equipment,  for  which  a 
separate  definition  is  not  necessary. 

The  definition  of  travelway  has  been 
revised  in  Subpart  M  to  include  "a 
passage,  walk,  or  way  regularly  used  or 
designated  for  persons  to  go  from  one 
place  to  another."  TTiis  revision 
recognizes  that  walkways  that  are 
regolarly  used,  in  addition  to  those 
which  are  designated,  are  also  included 
within  the  scope  of  the  safety  standards. 

Mantrip,  as  proposed  in  Subpart  H, 
has  been  deleted  from  the  final  rule 
because  commenters  indicated  that 
mantrip  is  a  readily  understood  mining 
term.  Likewise,  trip  light  has  been 
deleted  since  it  is  also  fully  recognized 
and  understood  within  the  affected 
mining  community. 

F.  Incorporations  by  Reference. 

Subpart  H  does  not  contain  any 
incorporations  by  reference.  Subpart  M 
contains  two  standards  which 
incorpwate  by  reference  national 
consensas  standards:  S  56/57.14130, 
which  addresses  roll-over  protective 
structures  (ROPS)  and  seat  belts,  and 
S  56/57.14131,  which  requires  the  use  of 
seat  belts  on  certain  equpment  which  is 
not  fitted  with  ROPS.  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register,  and  are  discussed  in  detail  in 
the  section-by-section  analysis,  below. 

G.  Section-by-Section  Discussion  of 
Subpart  H. 

The  following  section-by-section 
analysis  discusses  the  issues  raised 
during  this  rulemaking. 

Traffic  Safety 

Section  56/57.9100    Traffic  control. 
This  standard  revises  existing  S  56/ 
57.9071.  It  requires  the  estabhshment 
and  posting  of  traffic  safety  rules,  signs 
and  signals.  The  standard  provides  for 
the  safe  operation  of  self-propelled 
mobile  equipment  The  final  rule 
clarifies  several  provisions  of  the 
proposal  and  expands  the  scope  of  the 
required  traffic  safety  rules. 

The  failure  to  establish  traffic  rules 
and  post  warning  signs  has  been  cited 
as  a  contributing  factor  in  mining 
accidents.  Fatalities  have  occurred 
where  rules  governing  direction  of 
equipment  movement  were  not 
established  and  where  signs  warning  of 
hazardous  curves  and  steep  declines 
were  not  provided. 

The  final  standard  contains  two 
requiren?ents.  Under  paragraph  (a)  each 
mine  is  required  to  establish  and  follow 
traffic  rules  governing  equipment  speed. 


right-of-way,  direction  of  movement  and 
the  use  of  headlights.  The  latter 
requirement  is  added  to  emphasize  the 
importance  of  using  lights  where 
necessary  to  prevent  collisions  and 
other  hazards  associated  with  operating 
self-propelled  mobile  equipment  in 
conditions  of  limited  visibiUty.  The 
requirement  is  compatible  with  and  a 
logical  extension  of  the  requirement  in 
§  56/57.9101  that  operating  speeds  be 
consistent  with  visibility.  Paragraph  (b) 
requires  that  warning  signs  or  signals  be 
placed  at  appropriate  locations  in  order 
to  alert  equipment  operators  of  the  need 
to  take  appropriate  precautions.  For 
example,  a  sign  warning  the  equipment 
operator  to  check  a  vehicle's  brakes  and 
use  a  low  gear  may  be  needed  in 
advance  of  a  steep  decline. 

Commenters  stated  that  the  proposal's 
provision  for  traffic  rules  to  be  posted 
was  impractical  for  some  mining 
operations  since  rules  can  change  as 
often  as  each  shift  MSHA  agrees  that 
this  situation  can  exist  at  some  mines, 
and  the  final  rule  deletes  the  posting 
requirement  for  rules  but  not  warning 
signs.  However,  rules  would  have  to  be 
established  at  the  mine  for  miners' 
training  and  awareness. 

Commenters  also  asked  whether  the 
standard  would  require  an  increase  in 
the  number  of  signs  already  required. 
The  final  rule  does  not  require 
additional  signs  to  be  installed. 
However,  it  does  require  that  the  signs 
"warn  of  hazardous  conditions".  A 
second  concern  was  the  proposal's 
provision  that  each  sign  be  uniform  in 
size  and  shape  for  each  purpose.  Several 
commenters  believed  this  provision  was 
inappropriate  since  low  clearances  may 
sometimes  make  uniformity  impossible, 
particularly  underground.  Commenters 
also  stated  that  larger  signs  may  be 
needed  in  some  situations.  MSHA 
agrees  that  while  standardization  may 
enhance  warning  recognition, 
compliance  may  be  difficult  in  some 
situations;  therefore,  the  final  rule 
deletes  the  uniformity  requirement. 

Some  commenters  questioned  the 
phrase  "appropriate  locations  on 
roadways"  and  were  not  sure  where 
signs  or  signals  would  be  required.  The 
final  rule  clarifies  that  signs  or  signals 
are  required  to  be  positioned  so  that 
hazardous  conditions  are  known  in 
advance.  For  example,  signs  must  be 
appropriately  placed  to  warn  drivers  of 
hazards  which  they  are  approaching, 
such  as  intersections,  steep  grades,  and 
sharp  turns. 

Conunenters  also  questioned  the 
scope  of  the  standard  as  it  relates  to 
underground  operations.  As  with  the 
existing  standard,  the  final  rule  appbes 
to  surface  as  well  as  underground 


locations  since  traffic  control  hazards 
exist  in  both  situations.  While  MSHA 
realizes  that  rules  of  the  road  and  signs 
may  have  to  be  different  to 
accommodate  confined  environments, 
they  must  appropriately  address 
underground  hazards. 

Section  56/57.9101    Operating  speeds 
and  control  of  equipment.  This  standard 
revises  and  consolidates  existing  S  §  56/ 
57.9017,  56/57.9023.  56/57.9024.  and 
57.9113  which  address  equipment  speed 
and  control.  The  final  nUe  requires  that 
operators  of  self-propelled  mobile 
eqiupment  maintain  control  of 
equipment  while  it  is  in  motion.  It  also 
requires  that  operating  speeds  be 
consistent  with  conditions  of  the 
roadway  or  tracks,  other  traffic, 
visibility  and  the  type  of  equipment 
used.  Commenters  supported  this 
consolidation  and  the  final  rule  retains 
the  proposed  language. 

Section  56/57.9102    Movement  of 
independently  operating  rail  equipment. 
This  standard  revises  existing  S  56/ 
57.9035.  To  prevent  collision  of 
independentiy  operated  trains,  the  final 
rule  requires  that  movement  of  two  or 
more  pieces  of  rail  equipment  operating 
independently  on  the  same  track  be 
controlled  for  safe  operatioiL 

A  commenter  recommended  that  the 
standard  permit  "control  for  safe 
operation"  to  be  achieved  by  either  an 
equipment  operator  or  a  safety  device. 
For  clarification,  operators  can  use 
either  approach  as  long  as  safety  is 
achieved.  Some  examples  of  control 
methods  are:  Train  dispatchers  using 
electronic  switchboards;  block  light 
systems;  fiagmen  and  switchmen. 

The  final  rule  retains  the  proposed 
language. 

Section  56/57.9103    Clearance  on 
adjacent  tracks.  This  standard  revised 
existing  S  56/57.9050.  It  prohibits  the 
parking  of  railcars  on  side  tracks  imless 
clearance  is  provided  for  traffic  on 
adjacent  tracks  to  pass  by.  No 
comments  were  received  on  this 
standard  as  proposed,  and  the  final  rule 
clarifies  the  proposed  language  to 
explain  that  clearance  is  needed  in 
order  for  traffic  to  pass. 

Section  56/57.9104    Railroad 
crossings.  This  standard  revises  existing 
§  56/57.9059.  The  final  rule  requires  dial 
designated  railroad  crossings  be  posted 
with  warning  signs  or  signals  or.  as  an 
alternative,  guarded  when  trams  are 
passing.  For  example,  brakemen  and 
switchmen  can  guard  crossings  in  lieu  of 
installing  signs,  as  iong  as  the  soal  of 
warning  woriters  is  achieved.  The  final 
rule  retains  the  requirement  thai 
crossing  pomts  be  planlied  or  filled 
between  the  rails. 
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Some  conunenters  believed  this 
standard  should  only  apply  to  surface 
rail  equipment.  These  commenters  were 
concerned  that  MSHA  could  require  the 
entire  length  of  underground  rails  to  be 
planked  or  filled  since  persons  often  use 
the  rails  as  travelways.  The  final 
standard  continues  to  apply  to  both 
surface  and  underground  locations  since 
the  hazards  exist  in  either  situation. 
However,  the  final  rule  clarifies  that  the 
standard  apphes  only  to  those 
"designated"  locations  where  persons  or 
equipment  cross  the  tracks.  It  also 
deletes  the  proposal's  reference  to 
"permanent"  crossings  since  the 
appropriate  consideration  is  whether  the 
location  is  a  designated  crossing  point. 

Section  57.9180    Train  movement 
during  shift  changes.  This  standard 
revises  existing  S  57.9116  which  applies 
to  underground  areas  of  underground 
mines.  Pedestrian  traffic  increases 
considerably  in  most  track  haulage 
areas  during  shift  changes.  Therefore,  at 
those  times,  the  final  rule  requires  that 
production  train  travel  be  limited  to 
areas  where  pedestrian  traffic  is  not 
affected. 

A  commenter  believed  that  the 
standard  should  be  expanded  to  include 
persons  who  are  exposed  to  rail  or  truck 
haulage  traffic  at  open  pit  op>erations. 
However,  the  final  rule  retains  the  scope 
of  the  existing  standard  because 
underground  operations  generally  have 
limited  areas  for  persons  to  escape  from 
moving  equipment 

Transportation  of  Persons  and  Materials 

Section  56/57.9200    Transporting 
persons.  This  standard  revises  and 
consolidates  existing  SS  56/57.9040,  56/ 
57.9041,  56/57.9067,  and  56/57.9085.  Each 
of  these  standards  involve  safety 
practices  related  to  transporting  persons 
on  mobile  equipment  Commenters 
supported  the  consolidation  of  these 
standards;  however,  the  final  rule 
modifies  the  proposal  in  several 
respects  as  discussed  below. 

In  the  proposal,  paragraph  (a)  would 
have  prohibited  transporting  persons  in 
or  on  dippers,  forks,  clamshells,  or 
buckets.  Commenters  requested  that 
MSHA  include  the  provision  contained 
in  existing  {  58/57.9049  which  permits 
persons  to  be  transported  in  shaft 
buckets  under  limited  circumstances. 
MSHA  agrees  and  the  final  rule  allows 
persons  to  be  transported  in  shaft 
buckets  during  shaft-sinking  operations, 
or  during  inspection,  maintenance,  and 
repair  of  shafts.  Several  commenters 
questioned  whether  paragraph  (a)  would 
prevent  persons  from  working  from 
raised  platforms.  The  final  rule 
addresses  dippers,  forks,  clamshells  and 
buckets,  not  raised  platforms.  However. 


raised  platforms  are  discussed  in 
Subpart  M,  5  5  56/57.14211.  which 
addresses  equipment  in  a  raised 
position  and  the  use  of  mobile  work 
platforms. 

Paragraph  (b)  of  the  proposal 
prohibited  transporting  persons  in  beds 
of  mobile  equipment  or  railcars  unless 
they  were  seated  and  provisions  were 
made  for  secure  travel.  Paragraph  (f)  of 
the  proposal  addressed  the  related 
aspect  of  transporting  persons  in  mobUle 
equipment  provided  with  unloading 
devices  unless  provisions  were  made  to 
prevent  accidental  starting  of  the 
unloading  devices.  Commenters 
suggested  that  these  related  paragraphs 
be  combined  and  the  final  rule  for 
paragraph  (b)  refiects  this  consohdation. 

Commenters  questioned  whether 
paragraph  (b)  would  tdways  require 
persons  to  be  seated,  even  if  provisions 
were  made  for  their  secure  travel  For 
example,  they  cited  instances  of  persons 
being  safely  transported  while  standing 
on  platforms  attached  to  the  rear  of 
mobile  equipment.  MSHA  does  not 
believe  that  it  is  always  necessary  for 
persons  to  be  seated,  so  long  as 
provisions  are  made  for  secure  travel. 
Therefore,  the  final  rule  for  paragraph 
(b)  deletes  the  requirement  for  persons 
to  be  seated:  depending  upon  the 
situation,  "secure  travel"  may  require 
that  persons  be  seated  or  that  other 
precautions  be  taken. 

Paragraph  [c]  prohibits  the 
transportation  of  persons  on  top  of  loads 
in  mobil  equipment.  Except  for  an 
editorial  change  substituting  the  words 
"loads  in"  for  "loaded,"  the  final  rule  for 
paragraph  (c)  is  the  same  as  the 
proposal. 

Paragraph  (d)  prohibits  transporting 
persons  on  the  outside  of  cabs, 
equipment  operators'  stations,  or  beds  of 
mobil  equipment  except  when  necessary 
for  maintenance,  testing,  or  training 
purposes.  Some  commenters  were 
concerned  that  the  proposal's  use  of  the 
term  "equipment  operators'  stations" 
could  prohibit  the  transportation  of 
persons  in  cabs  that  are  designed  to 
accommodate  more  than  just  the 
operator  of  the  equipment.  MSHA  did 
not  intend  to  restrict  the  use  of  such 
cabs,  and  the  final  rule  includes  the  term 
"cabs"  to  remove  any  ambiguity.  As 
with  the  proposal,  paragraph  (d)  of  the 
final  rule  retains  the  exclusion  of  rail 
equipment. 

Paragraph  (e),  with  certain  exceptions, 
prohibits  persons  from  riding  in 
locations  on  trains  and  locomotives 
which  expose  them  to  hazards  from 
train  movement.  The  proposal 
prohibited  all  persons  from  riding  in 
hazardous  locations  on  trains.  Many 
commenters  objected  to  the  scope  of  this 
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prohibition,  stating  that  there  was  no 
basis  to  conclude  that  riding  between 
railcars  was  hazardous.  During  the  past 
two  years,  MSHA  has  reviewed  6 
fatality  reports  involving  persons  who 
rode  between  railcars  of  trains,  and  on 
the  leading  end  of  trains  or  railcars. 
These  victims  were  performing  train- 
related  work  duties,  such  as  car 
dropping,  at  the  time  of  the  fatal 
occurrences.  In  nearly  every  instance, 
the  use  of  a  safety  belt  and  line  may 
have  avoided  the  fatality.  Commenters 
agreed  that  use  of  safety  belt  and  line 
during  car  dropping  eliminates  the 
hazard  of  persons  faUing  off  the 
platform  and  being  run  over  by  a  train. 
Therefore,  paragraph  (e)  allows  car 
droppers  to  ride  on  the  leading  end  of 
trains  as  long  as  they  are  secured  with  a 
safety  belt  and  line  which  will  prevent 
them  from  falling  off  the  work  platform. 
Further,  conunenters  were  concerned 
that  paragraph  (e)  would  prohibit 
gravity  dropping  of  railcars.  The  final 
rule  does  not  prohibit  gravity  dropping, 
which  is  the  practice  of  using  gravity 
forces  and  braking  power  to  reposition 
cars,  rather  than  locomotive  power. 
Commenters  also  pointed  out  that  car 
droppers  will  at  times  be  on  the  leading 
end  of  a  railcar  since  the  brake  wheel 
and  platform  will  come  on  to  the  line  on 
the  car's  leading  end  about  half  of  the 
time.  During  car  dropping,  a  person  must 
be  at  the  end  of  the  railcar  that  has  the 
brake  wheel  and  platform  in  order  to 
control  the  railcar  being  dropped. 
The  final  rule  for  paragraph  (e) 
specifically  addresses  brakemen  who 
typically  have  duties  such  as  coupling 
and  uncoupHng  cars,  throwing  switches, 
setting  mechanical  brakes  on  uncoupled 
cars,  and  giving  signals  to  the  engineer. 
Such  duties  may  require  these  workers 
to  be  in  locations  between  railcars.  It 
also  addresses  trainmen  who  tj'pically 
run  the  locomotive  with  a  remote  control 
device;  go  from  one  end  of  the  train  to 
the  other  and,  in  some  instances,  must 
leave  the  train  in  order  to  arrange  for 
the  loading  of  cars.  The  final  rule  allows 
these  workers  to  take  actions  necessary 
to  perform  their  work  functions,  but 
specifically  prohibits  them  from  riding 
between  cars  of  moving  trains. 
Commenters  agreed  with  MSHA  tha* 
when  persons  are  being  transported  on 
trains,  there  should  be  strict  adherence 
to  the  standard's  prohibited  riding 
locations. 

Paragraph  (f)  prohibits  transportation 
of  persons  in  overcrowded  mobile 
equipment  Equipment  is  determined  to 
be  "overcrowded"  when  the  stability  of 
the  equipment  is  affected  or  the 
presence  of  persons  would  interfere 
with  the  driver's  ability  to  safely  operate 
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the  controls.  The  final  rule  retains  the 
proposed  language. 

Paragraph  [g]  of  the  final  rule 
prohibits  transporting  persons  in  mobile 
equipment  with  materials  or  equipment, 
unless  those  items  are  secured.  Several 
commenters  believed  the  standard 
should  exempt  small  items  that  can  be 
hand-carried,  such  as  limch  boxes  and 
mechanic's  tools.  Other  commenters 
were  concerned  that  if  MSHA  permitted 
such  an  exception,  items  that  could  pose 
a  hazard  due  to  their  size  or  weight, 
such  as  mining  bars  and  drill  steel, 
could  be  construed  as  "hand-carried" 
items.  The  final  rule  addresses  these 
concerns  and  permits  small  hand  tools 
or  other  items  to  be  hand-carried  in 
mobile  equipment  if  a  hazard  to  persons 
is  not  created.  Items  such  as  mining  bars 
or  drill  steel  could  pose  hazards  to 
persons  and,  therefore,  would  not  be 
permitted  in  mobile  equipment  when 
persons  are  being  transported  unless 
they  are  secured. 

Editorially,  paragraph  (h)  of  the 
proposal  has  become  paragraph  (g)  of 
the  final  rule  because  of  the 
consolidation  of  paragraph  (b)  and  (f)  in 
the  final  rule. 

Paragraph  (h)  of  the  final  rule  is 
derived  from  existing  SS  56/57.9014.  It 
appeared  in  the  proposal  for  Subpart  M 
(Machinery  and  Equipment)  and 
addressed  the  hazard  of  persons  riding 
on  conveyors  that  are  used  to  transport 
material  or  supplies.  With  the 
reorganization  of  standards,  it  has  been 
retained  in  this  subpart.  Paragraph  (h) 
prohibits  persons  from  riding  on 
conveyors  unless  the  conveyors  are 
designed  to  safely  transport  persons. 

Section  56/57.9201    Loading,  hauling, 
and  unloading  of  equipment  and 
supplies.  This  standard  revises  existing 
§  58/57.9045  which  addresses  the  hazard 
of  equipment  and  supplies  falling  or 
shifting  during  the  process  of  loading, 
transporting,  and  unloading.  The  final 
rule  requires  that  each  of  these 
procedures  be  performed  in  a  manner 
which  does  not  create  a  falling  or 
shifting  hazard  that  could  injure 
persons. 

Commenters  questioned  whether  the 
standard  could  be  interpreted  as 
requiring  all  loads  to  be  physically 
secured  without  regard  to  the  presence 
of  a  hazard.  For  example,  unsecured 
items  are  often  transported  in  the  beds 
of  pickup  trucks  without  posing  a  hazard 
to  persons  in  the  truck's  cab  or  to  other 
persons.  Under  the  final  rule,  loads  do 
not  have  to  be  secured  if  a  hazard  to 
persons  does  not  exist. 

Commenters  also  asked  if  the 
standard  would  prohibit  dropping  loads 
when  that  is  the  customary  method  of 
unloading  a  particular  item,  The  final 


rule  would  permit  this  activity,  so  long 
as  it  did  not  create  a  hazard  to  persons. 

Section  56/57.9202    Loading  and 
hauling  large  rocks.  This  standard 
consolidates  existing  SS  56/57.9034  and 
56/57.9062.  The  final  rule  prohibits 
loading  rocks  in  haulage  vehicles  when 
the  rocks  are  too  large  to  be  handled 
safely.  It  also  requires  that  when  mobile 
equipment  is  used  to  haul  mined 
material,  the  equipment  must  be  loaded 
to  minimize  spillage  where  a  hazard  to 
persons  could  be  created.  In  addition  to 
creating  a  hazard  to  foot  traffic,  the 
spillage  could  also  create  a  hazard  to 
other  vehicle  operators. 

Some  commenters  stated  that  the 
standard  should  apply  only  where 
persons  "will"  be  endangered  if  rocks 
are  not  broken  before  loading.  However, 
in  order  to  prevent  hazards  from 
developing,  MSHA  believes  that  it  is 
important  to  require  that  large  rocks  be 
broken  prior  to  loading  if  their  size  could 
endanger  persons  or  affect  the  stability 
of  equipment.  Several  fatalities  have 
resulted  from  equipment  being 
overturned  by  rocks  too  large  for  the 
equipment. 

As  pointed  out  by  conunenters,  the 
size  of  the  equipment  picking  up  or 
transporting  the  rock,  and  the  size, 
weight,  and  shape  of  the  rock  are  factors 
involved  in  determining  whether  a 
hazard  will  be  created.  Due  to  these 
highly  variable  factors,  the  standard  is 
written  to  ensure  that  vehicles  of 
appropriate  size  and  design  will  be 
used,  or  that  the  rock  is  reduced  to  an 
appropriate  size  for  the  vehicle 
involved. 

Some  commenters,  referring  to  the 
provision  for  minimizing  spillage, 
believed  that  the  standard  should  also 
require  that  loaded  materials  be 
centered.  However,  MSHA  agrees  with 
those  commenters  who  noted  that  while 
operators  normally  attempt  to  center 
loads,  a  requirement  to  do  so  in  all 
instances  would  be  impractical  given 
the  methods  typically  used  to  load 
mined  material.  While  it  is  impossible  to 
prevent  total  spillage,  the  standard 
requires  operators  to  take  all  reasonable 
actions  to  minimize  spillage  of  material. 

Section  57.9260    Supplies,  materials, 
and  tools  on  mantrips.  This  standard 
revises  existing  §  57.9099  and  applies  to 
underground  operations.  It  prohibits  the 
transportation  of  supplies,  materials, 
and  tools  (except  small  hand  tools  that 
can  be  carried  without  creating  a 
hazard)  with  persons  in  mantrips.  It  also 
specifies  that  mantrips  must  be  operated 
independently  of  ore  and  supply  trips. 
No  comments  were  received  on  this 
standard  as  proposed,  and  the  final  rule 
clarifies  the  proposed  language  on  small 
hand  tools. 


Section  57.9261    Transporting  tools 
and  materials  on  locomotives,  "niis 
standard  revises  existing  9  57.9096  and 
oppBes  to  underground  mining 
operations.  The  standard  prohibits  the 
transportation  of  materials  on  top  of 
locomotives  because  of  the  potential 
hazards  to  the  train  operator  and 
miners.  Derailing  devices  are  exempted 
bom  the  prohibition  provided  they  are 
properly  located  and  secured.  No 
comments  were  received  on  this 
standard  as  proposed,  and  the  final  rule 
retains  the  proposed  language. 

Safety  Devices,  Provisions,  and 
Procedures  for  Roadways.  Railroads, 
and  Loading  and  Dumping  Sites 

Section  56/57.9300   Berms  or 
guardrails.  This  standard  revises 
existing  SS  56/57.9022  which  addresses 
berms.  The  final  rule  requires  berms  or 
guardrails  to  be  provided  and 
maintained  on  the  banks  of  roadways 
where  a  drop-off  exists  which  is  of 
sufficient  grade  or  depth  to  cause  a 
vehicle  to  overturn  or  endanger  persons 
in  equipment.  The  final  rule  also 
includes  a  height  requirement  for  berms 
and  guardrails.  While  evaluating 
hazards  presented  by  different  types  of 
roadways,  MSHA  identified  over  90 
fatalities  occurring  between  1968  and 
1984  on  haulage,  service,  and  access 
roadways  where  a  berm  could  have 
minimized  the  seriousness  of  the 
accident  resulting  from  an  out-of-control 
vehicle.  In  all  docimiented  instances,  the 
roadway  had  a  drop-off  sufficient  to 
cause  equipment  to  overturn  or 
otherwise  endanger  persons  riding  in  the 
vehicle. 

The  existing  berm  standard  applied  to 
all  elevated  roadways,  regardless  of 
their  function  or  fi«quency  of  use. 
Commenters  questioned  both  the  scope 
and  nature  of  the  berm  provision.  Many 
commenters  believed  that,  under  certain 
circumstances,  the  Agency  should 
permit  alternatives  to  the  installation  of 
berms  or  guardrails.  Other  commenters 
took  the  position  that  berms  or 
guardrails  should  only  be  required  on 
roadways  that  are  used  to  haul  the 
mine's  ore  and  waste  products.  Others 
believed  that  infrequently  traveled 
secondary  roadways  which  are  only 
used  by  small  service  or  maintenance 
equipment,  should  be  exempt  from  the 
standard.  However,  all  of  these 
commenters  agreed  that  if  certain 
roadways  were  exempted,  alternative 
methods  would  be  necessary  to  protect 
equipment  operators  on  such  roadways. 
MSHA  has  provided  an  option  for  those 
infrequently  traveled  roadways  which 
are  traveled  only  by  service  and 
maintenance  vehicles. 


Federal  Register  /  Vol.  53.  No.  165  /  Thursday.  August  25.  1986  /  Rules  and  Regulations        32501 


MSHA  discussed  this  issue  in  its 
public  hearing  notice  published  on  July 
3, 1985  (50  FR  27568).  and  outlined 
criteria  to  be  followed  should  an 
alternative  compliance  method  be 
permitted  for  infrequently  traveled 
roadways  which  are  only  used  by 
service  or  maintenance  equipment  The 
Agency  received  public  comment  and 
testimony  and  agrees  that  an  alternative 
to  berms  or  guardrails  on  infrequently 
traveled  roadways  is  appropriate  and 
will  provide  necessary  protection  for 
workers.  Under  the  final  rule,  berms  or 
guardrails  are  not  required  for 
infrequently  traveled  roadways  used 
only  by  service  or  maintenance  vehicles. 
For  those  roadways,  the  final  rule 
includes  an  alternative  compliance 
method.  Specifically,  locked  gates, 
warning  signs,  reflectors  along  the 
roadway's  perimeter,  and  controlled 
speeds  would  have  to  be  used  where  a 
berm  or  guardrail  is  not  installed.  These 
roadways  cannot  be  traveled  when 
traction  is  impaired  by  the  presence  of 
sleet  or  snow  unless  corrective 
measures  are  taken  to  improve  the 
traction.  All  of  these  criteria  must  be 
met  to  diminish  the  likelihood  of 
equipment  going  over  the  bank  of  an 
elevated  roadway.  MSHA  believes  that 
many  service  and  secondary  roadways, 
such  as  tailings  dam  roads  can 
effectively  use  this  alternative 
compliance  method. 

Some  commenters  also  urged  MSHA 
to  exempt  roadways  that  are  under 
construction.  However,  during 
construction  there  is  frequent  use  of  the 
roadways,  posing  continual  exposure  to 
hazardous  dropoffs.  In  these  instances, 
the  installation  of  the  berm  or  guardrail 
should  concurrently  proceed  with  road 
construction.  Since  these  roadways  are 
in  constant  use  and  drop-off  hazards 
exist,  the  alternative  compliance  method 
would  not  be  effective.  After 
construction,  depending  on  the  type  and 
frequency  of  vehicles  that  use  the 
roadway,  berms  or  guardrails  may  be 
required  or  the  alternative  method  may 
be  used  for  roads  used  by  service  and 
maintenance  vehicles. 

Some  commenters  asked  that  MSHA 
explain  the  basis  for  requiring  berms 
and  guardrails  to  be  mid-axle  height  of 
the  largest  self-propelled  equipment 
which  usually  travels  the  roadway.  Mid- 
axle  height  is  the  minimum  height 
needed  to  (1)  ensure  under-carriage 
contact  with  the  restraint,  (2)  alert  the 
equipment  operator  of  the  hazardous 
situation,  (3)  moderate  the  force  of  the 
equipment,  (4)  provide  time  for 
corrective  action,  and  (5)  assist  the 
operator  in  regaining  control  of  the 
equipment.  Studies  have  shown  that 


berms  or  guardrails  less  than  mid-axle 
height  are  not  capable  of  limiting  the 
force  of  the  equipment  or  impeding 
passage  over  the  bank  of  the  elevated 
roadway.  There  were  no  adverse 
comments  regarding  the  mid-axle 
requirement.  (See  Bureau  of  Mines 
Information  Circular  No.  8758. 1977). 
Where  berms  or  guardrails  are  required, 
the  final  rule  requires  that  they  be  at 
least  mid-axle  height  of  the  largest  self- 
propelled  equipment  which  ususally 
travels  the  roadway.  Therefore,  the 
height  of  the  berm  would  not  need  to  be 
increased  where  equipment  with  greater 
mid-axle  height  infrequently  travels  the 
roadway. 

Some  commenters  were  concerned 
that  berms  could  cause  pools  of  water  to 
be  created  along  roadways  which  could 
affect  the  structual  integrity  of  roads, 
particularly  on  tailings  dams.  MSHA 
realizes  that  water  accumulation  can  be 
a  problem,  and  the  final  rule  permits 
openings  along  bermed  areas  to  the 
extent  necessary  for  roadway  drainage. 

Section  56/57.9301    Dump  site 
restraints.  This  standard  revises 
existing  5  §  56/57.9054  which  requires 
that  berms,  bimiper  blocks,  safety 
hooks,  or  similar  means  be  provided  at 
dumping  locations  to  prevent  overtravel 
and  overturning  of  mobile  equipment. 

Several  commenters  believed  that  the 
proposal's  use  of  the  words  "restrain" 
and  "prevent"  was  vague,  and  pointed 
out  that  the  devices  may  not  prevent 
equipment  from  overtravel  or 
overturning  in  all  cases.  MSHA  agrees 
that  these  devices  may  not  provide  an 
absolute  barrier.  They  do,  however, 
provide  a  restraint  or  impedance  in  the 
form  of  a  physical  obstruction  to 
overtravel  at  the  dump  site.  The  final 
rule  clarifies  that  these  devices  are 
intended  to  impede  overtravel  or 
overturning. 

Some  commenters  also  suggested  that 
truck  spotters  be  allowed  as  an 
alternative  to  using  impeding  devices. 
While  the  final  rule  does  not  prohibit 
using  truck  spotters  in  conjunction  with 
these  devices,  truck  spotters  alone  are 
not  permitted.  Truck  spotters  would  not 
be  able  to  provide  an  equivalent  means 
of  protection  since  they  may  not  always 
be  visible  to  the  truck  driver,  nor  can 
they  provide  the  physical  resistance  that 
an  impeding  device  can  offer. 
Procedures  for  truck  spotters  are 
addressed  in  §§56/57.9305. 

Section  56/57.9302    Protection 
against  moving  or  runaway  railroad 
equipment.  This  standard  revises  and 
consolidates  existing  §§56/57.9020  and 
56/57.9056.  The  final  rule  requires  the 
installation  of  stopblocks.  derail 
devices,  or  other  equivalent  devices 


where  they  are  necessary  to  protect 
persons  from  moving  or  runaway 
railroad  equipment. 

A  commenter  beUeved  that  the 
proposal's  requirements  were  vague, 
open  to  interpretation,  and  that  these 
deivices  should  be  installed  in 
accordance  with  the  American  Railway 
Enginering  Association  (A.R.EA.) 
standards.  MSHA  has  reviewed  the 
A.R.E.A.  recommended  practices,  and 
the  final  rule  is  consistent  with  them. 
Both  the  A.R.E.A.  standards  and 
MSHA's  final  rule  recognize  the 
diversity  of  conditions  at  mining 
operations  and  allow  mine  operators  to 
independently  assess  their  particular 
conditions  when  determining  which  type 
of  device  is  appropriate.  At  surface 
mines,  these  protective  devices  are 
necessary  where  rail  equipment  enters 
work  areas  such  as  repair  shops  and  at 
railcar  storage  areas  in  the  proximity  of 
work  or  travel  sites.  In  underground 
mines,  these  devices  provide  protection 
against  overtravel  at  shaft  collars,  level 
landings,  and  rail  car  storage  areas 
where  equipment  or  material  is  loaded 
or  unloaded  near  work  or  travel  sites. 
The  final  rule  does  not  change  the 
wording  of  the  proposal. 

Section  56/57.9303    Construction  of 
ramps  and  dumping  facilities.  This 
standard  revises  existing  §§  56/57.9063. 
The  final  rule  requires  that  ramps  and 
dumping  facilities  be  constructed  of 
materials  that  are  capable  of  supporting 
the  loads  to  which  they  will  be 
subjected.  These  ramps  and  dumping 
facilities  must  also  provide  adequate 
width,  clearance,  and  headroom  to 
safely  accommodate  the  equipment 
using  the  facilities.  No  comments  were 
received  on  this  standard  as  proposed 
and  the  final  rule  editorially  clarifies  the 
proposed  language. 

Section  56/57.9304    Unstable  ground. 
This  standard  clarifies  the  provisions  of 
existing  §§56/57.9055  which  addresses 
the  hazard  of  unstable  ground  at 
dumping  locations.  The  final  rule 
requires  that  dumping  locations  be 
inspected  prior  to  work  commencing, 
and  as  ground  conditions  warrant.  It 
also  provides  for  actions  to  be  taken 
when  there  is  evidence  that  the  ground 
at  a  dumping  location  may  fail. 

MSHA  stated  in  the  preamble  to  the 
proposed  rule  that  the  standard  would 
require  periodic  examination  of  dumping 
locations  for  signs  of  instability.  Some 
commenters  believed  the  standard 
should  expressly  include  this 
examination  requirement  whereas 
others  were  opposed  to  such  a 
requirement.  The  final  rule  includes  a 
requirement  to  visually  inspect  dumping 
locations  prior  to  work  commencing  and 
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thereafter  as  ground  conditions  warrant. 
Numerous  accidents  have  occurred 
when  dumping  locations  deteriorate  and 
become  unable  to  support  the  weight  of 
the  equipment  using  them.  Therefore, 
the  final  rule  also  requires  that  where 
there  is  evidence  that  the  ground  at  a 
dumping  location  may  fail  to  support  the 
equipment,  loads  are  to  be  dumped  a 
safe  distance  away  from  the  edge  of  the 
unstable  area  of  the  bank. 

Section  56/57.9305    Truck  spotters. 
This  standard  revises  existing  §  §  56/ 
57.9058  which  establishes  safety 
procedures  to  be  followed  when  truck 
spotters  are  used  for  guiding  trucks 
during  dumping.  No  comments  were 
received  on  this  standard  as  proposed 
and  the  final  rule  makes  grammatical 
changes  to  the  proposed  language. 

Section  56/57.9306    Warning  devices 
for  restricted  clearances.  This  standard 
revises  existing  §S  56/57.9060  and  56/ 
57.9104.  The  final  rule  addresses 
instances  where  restricted  clearance 
creates  a  hazard  to  persons  on  mobile 
equipment,  and  requires  that  a  warning 
device  be  installed  in  advance  of  the 
restricted  area  and  the  area  be 
conspicuously  marked. 

Commenters  suggested  that  the 
standard  be  limited  to  restricted 
clearances  along  roadways  and  that  rail 
equipment  be  excluded  from  its  scope 
on  the  basis  that  proposed  SS  56/57.9330 
covered  those  hazards.  MSHA  agrees 
that  the  standard  should  be  limited  to 
roadways  since  it  would  be  impractical 
to  anticipate  and  mark  every  off-road 
location  that  has  a  restricted  clearance. 
However,  rail  equipment  is  retained  in 
this  standard  because  §§56/57.9330 
applies  only  to  side  clearance  and  is 
limited  to  surface  equipment.  In 
addition.  §§56/57.9330  does  not  require 
an  advance  warning  device,  and 
marking  is  only  required  where  the 
minimum  side  clearance  cannot  be  met 
at  surface  operations.  Similarly, 
although  commenters  suggested  that 
new  §§56/57.11008  could  adequately 
address  restricted  clearances,  that 
standard  pertains  only  to  pedestrian 
exposure  to  these  hazards. 

Section  56/57.9307    Design, 
installation,  and  maintenance  of 
railroads.  This  standard  revises  existing 
§§56/57.9016.  The  final  rule  requires 
that  road  beds  and  all  elements  of  the 
railroad  track  be  designed,  installed, 
and  maintained  to  prevent  accidents 
and  injuries  which  could  result  when 
rail  equipment  is  operated  at  speeds  too 
fast  for  die  condition  of  the  tracks. 
Trackage  elements  include  such  items  as 
rails,  joints,  switches,  and  frogs.  The 
proposed  rule  included  the  reference 
which  limited  the  standard's  application 
to  trackage  elements  "subject  to  the 


control  of  the  mine  operator".  The 
Agency  recognizes  that  these  type  of 
jurisdictional  issues  are  sometimes 
addressed  when  citations  are  litigated. 
Matters  of  jurisdiction  are  not.  however, 
at  issue  in  the  development  of  safety 
and  health  standards  for  miners. 
Therefore,  the  phrase  has  been  deleted 
from  the  final  rule.  MSHA  will  examine 
the  circiunstances  to  determine  who  is 
responsible  for  correction  of  the 
violation. 

Section  56/57.9308    Switch  throws. 
This  standard  revises  existing  §§56/ 
57.9028  which  requires  that  switch 
throws  be  installed  to  protect 
switchmen  from  contact  with  moving 
trains.  No  comments  were  received  on 
the  standard  as  proposed  and  the  final 
rule  retains  the  proposed  language. 

Section  56/57.9309    Chute  design. 
This  standard  revised  existing  §§56/ 
57.9064  which  requires  that  chute- 
loading  installations  be  designed  so  that 
a  person  is  placed  in  a  safe  location 
while  "pulling"  a  chute.  A  safe  location 
is  needed  to  prevent  the  chute  puller 
from  either  being  struck  by  material  that 
is  being  loaded,  or  by  the  vehicle 
involved.  No  comments  were  received 
on  this  standard  as  proposed  and  the 
final  rule  editorially  clarifies  the 
proposed  language. 

Section  56/57.9310    Chute  hazards. 
This  standard  consolidates  and  revises 
existing  §§  56/57.9072,  57.9105,  and 
57.9106.  Each  of  these  standards  address 
hazards  such  as  uncontrolled  rock 
movement  and  improper  use  of  tools  to 
free  lodged  material  in  chutes. 

Paragraph  (a)  requires  that  prior  to 
chute-pulling,  persons  who  may  be 
affected  by  the  draw,  or  otherwise 
exposed  to  danger,  must  be  warned  and 
given  time  to  clear  the  hazardous  area. 
A  commenter  was  concerned  that 
paragraph  (a)  would  prohibit  persons 
from  working  on  grizzlies  above  the 
chute  during  chute-pulling  even  if  they 
were  secured  with  a  safety  line.  Persons 
working  above  the  chute  who  are  using 
safety  lines  would  not  be  affected  by  the 
draw;  therefore,  the  requirements  of 
paragraph  (a)  would  not  apply  in  those 
situations. 

Paragraph  (b)  addresses  safety 
practices  for  persons  attempting  to  free 
chute  hangups.  Commenters  stated  that 
the  proposal's  reference  to  "barring 
down"  material  did  not  fully  describe  all 
the  methods  used  to  dislodge  chute 
hangups.  MSHA  agrees,  and  the  final 
rule  requires  that  proper  tools  be  used  to 
free  material.  Another  commenter 
believed  that  paragraph  (b)  should 
retain  the  existing  standard's 
requirement  that  persons  attempting  to 
free  hangups  be  experienced  and 
understand  the  hazards  involved. 


MSHA  agrees  that  this  work  is 
extremely  hazardous  and  has  revised 
paragraph  (b)  of  the  standard  to  include 
experience  and  knowledge 
requirements. 

Some  commenters  believed  that  the 
term  "chute"  was  not  descriptive  of 
equipment  found  in  some  surface 
operations.  For  example,  some  surface 
operations  place  material  in  bins  and 
stockpiles  and  then  draw  from  the  under 
portion  through  feeders.  MSHA's  use  of 
"chute"  in  the  final  rule  is  intended  as  a 
general  term  to  include  draw  points, 
feeders  or  gates,  each  of  which  serve  the 
common  purpose  of  providing  an 
exfraction  point  mechanism  for  the 
fransfer  of  muck  or  material.  The  final 
rule  would  cover  surface  bins  and 
stockpiles  from  which  material  is  drawn. 

Paragraph  (c)  requires  that  empty 
chutes  be  either  equipped  with  guards  to 
contain  flying  rock  or  material  prior  to 
dumping  broken  rock  or  material,  or  that 
persons  be  isolated  from  the  hazards  of 
flying  rock  or  material.  A  commenter 
recommended  that  paragraph  (c)  be 
deleted  from  the  standard,  stating  it  had 
no  application  to  surface  operations. 
The  final  rule  retains  this  requirement 
because  many  surface  stone  operations 
use  these  type  of  chutes. 

Section  56/57.9311    Anchoring 
stationary  sizing  cteWces. This  standard 
editorially  revises  existing  §§  56/57.9057 
which  requires  that  grizzlies  and  other 
stationary  sizing  devices  be  securely 
anchored. 

A  commenter  asked  whether  this 
standard  would  prohibit  use  of  grizzlies 
or  grates  that  can  be  pivoted  or  raised  to 
allow  for  cleaning.  As  long  as  the 
structure  itself  remains  securely 
anchored,  the  final  rule  would  allow  use 
of  a  hinge  feature  to  permit  cleaning. 

Section  56/57.9312    Working  around 
drawholes.  This  standard  revises 
exising  §  57.9107  which  prohibits 
persons  from  standing  over  drawholes  if 
there  is  danger  that  material  may  be 
withdrawn  or  may  collapse  unless 
platforms  or  safety  lines  are  used.  No 
comments  were  received  on  this 
standard  as  proposed  and  the  final  rule 
retains  the  proposed  language. 

Section  56/57.9313    Roadway 
maintenance.  This  standard  was 
considered  for  deletion  in  the  proposed 
rule.  The  Agency  originally  believed  that 
two  other  existing  standaids  adequately 
addressed  these  roadway  maintenance 
hazards  §§56/57.4050,  which  prohibits 
the  accumulation  of  waste  materials  in 
quantities  that  could  create  a  fire 
hazard:  and  §§  56/57.20003,  which 
requires  that  workplaces,  passageways 
and  rooms  be  kept  clean  and  orderly. 
However,  some  commenters  requested 
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that  MSHA  retain  and  revise  existing 
SS  56/57.9053  because  the  hazard 
presented  by  the  accumulation  of  water, 
debris,  and  spilled  material  on 
roadways  in  a  loading,  hauling,  and 
dumping  environment  is  not  adequately 
addressed  by  either  of  these  existing 
standards. 

In  response  to  this  concern.  MSHA 
reviewed  207  accidents  associated  with 
these  hazards  and  found  43  haulage 
accidents  which  resulted  from  rough 
roadways,  extended  pools  of  roadway 
water,  and  spilled  haulage  material.  In  a 
study  "MSHA  Analysis  of  Underground 
Load.  Haul.  Dump  Accidents"  which 
addressed  the  cause  of  accidents  that 
occurred  from  1978  through  1980,  rough 
roadways  or  roadway  debris  was  a 
contributing  factor  in  twenty  percent  of 
the  accidents  occiirring  during  that 
period.  Based  on  this  information,  the 
standard  has  been  retained.  Editorially, 
the  standard  has  been  revised  to  clarify 
that  it  applies  to  instances  where  water, 
debris,  or  spilled  material  on  roadways 
creates  a  hazard  to  the  operation  of 
mobile  equipment. 

Section  56/57.9314    Trimming  of 
stockpile  and  muckpile  faces.  This 
standard  makes  editorial  changes  to 
existing  S  57.9061  which  requires  that 
stockpile  and  muckpile  faces  be 
trimmed  to  prevent  hazards  to  persons. 
Some  commenters  suggested  as  an 
alternative  method  "that  MSHA  allow 
stockpile  and  muckpile  faces  to  be 
either  guarded  or  barricaded  and  posted 
until  the  hazard  is  removed".  The  final 
rule  does  not  permit  guarding, 
barricading,  or  posting  as  an  alternative 
because  the  suggested  language  would 
allow  the  hazardous  condition  to  exist 
indefinitely  since  stockpiles  and 
muckpiles  are  used  on  a  regular  basis  in 
the  mining  cycle.  In  addition,  workers 
who  are  required  to  be  in  the  immediate 
area  above  and  below  these  stockpiles 
and  muckpiles  on  a  regular  basis  would 
not  be  provided  with  protection. 

Section  56/57.9315    Dust  control.  This 
standard  clarifies  and  revises  existing 
55  56/57.9074  which  requires  dust 
control  at  muck  piles,  material  transfer 
points,  crushers,  and  on  haulage  roads 
where  hazards  to  persons  may  be 
created  as  a  result  of  impaired  visibiUty. 

Some  commenters  believed  that  the 
requirement  to  control  dust  where 
hazards  "may"  be  created  was  too 
speculative,  and  suggested  that  the 
standard  take  effect  when  hazards  "are" 
or  "will  be"  created.  MSHA  agrees  that 
"may"  could  be  construed  as  being  too 
speculative.  In  MSHA's  view,  to  be 
effective,  dust  control  measures  must  be 
instituted  before  the  hazard  to  persons 
is  created.  Therefore,  the  final  rule  uses 
the  term  "would". 


Section  56/57.9316    Notifying  the 
equipment  operator.  This  standard 
revises  existing  55  56/57.9027.  It 
requires  persons  to  notify  the  operator 
of  self-propelled  mobile  equipment 
before  getting  on  or  off  that  equipment 
when  the  operator  is  present  The  intent 
of  the  standard  is  to  prevent  serious 
injuries  from  occurring  because 
equipment  operators  are  unaware  of  the 
presence  of  persons  near  the  equipment 
who  intend  to  or  attempt  to  get  on  or  off 
it.  The  final  rule  retains  the  proposed 
language. 

Section  56/57.9317   Suspended  loads. 
This  standard  revises  existing  55  56/ 
57.9030  which  prohibits  persons  from 
working  or  passing  under  the  buckets  or 
booms  of  loaders  in  operation.  No 
comments  were  received  on  this 
standard  and  the  final  rule  retains  the 
proposed  language. 

Section  56/57.9318    Getting  on  or  off 
moving  equipment  This  standard 
revises  existing  55  56/57.9039  which 
prohibits  persons  from  getting  on  or  off 
moving  mobile  equipment.  The  proposal 
included  an  exception  for  trainmen  who, 
because  of  their  work  duties,  are 
required  to  get  on  and  off  slowly  moving 
trains.  Commenters  requested  that 
brakemen  and  car  droppers  also  be 
exempt  because  their  work  duties  entail 
getting  off  slowly  moving  trains.  MSHA 
agrees,  and  the  final  rule  clarifies  that 
trainmen,  brakemen.  and  car  droppers 
are  permitted  to  get  on  or  off  slowly 
moving  trains  in  the  performance  of 
their  work  duties. 

Section  56/57.9319    Going  over, 
under,  or  between  railcars.  This 
standard  revises  existing  5  5  56/57.9051 
which  estabhshes  safety  practices  to  be 
followed  to  prevent  persons  from  being 
accidentally  run  over  by  the  sudden 
movement  of  railcars.  No  comments 
were  received  on  this  standard  as 
proposed  and  the  final  rule  retains  the 
proposed  language. 

Section  56/57.9330    Clearance  for 
surface  equipment  This  standard  makes 
editorial  changes  to  existing  5  5  56/ 
57.9083.  It  is  applicable  to  surface  mines 
and  surface  areas  of  underground  mines. 
It  requires  that  where  possible,  at  least 
30  inches  of  continuous  clearance  fit)m 
the  farthest  projection  of  moving 
railroad  equipment  be  maintained  on  at 
least  one  side  of  the  railroad  tracks  at 
surface  installations.  This  30-inch 
clearance  is  necessary  to  protect 
persons  who  work  or  travel  along 
haulageways  from  the  hazards  of 
moving  railroad  equipment.  Places  that 
are  less  than  30  inches  must  be 
conspicuously  marked.  No  comments 
were  received  on  this  standard  as 
proposed  and  the  final  rule  retains  the 
proposed  language. 


Section  57.9360    Shelter  holes.  This 
standard  consolidates  and  clarifies  the 
requirements  of  existing  55  57.9110  and 
57.9111.  The  final  rule  requires  that 
when  continuous  clearance  of  at  least  30 
inches  cannot  be  maintained  on  at  least 
one  side  of  underground  haulageways, 
shelter  holes  be  provided  at  intervals 
which  are  adequate  to  assure  the  safety 
of  persons  along  the  haulageway.  In 
response  to  conunents,  the  standard 
provides  that  only  areas  having  less 
than  30  inches  of  continuous  clearance 
need  to  be  evaluated,  since  the  critical 
concern  is  access  to  a  safe  clearance 
area.  For  example,  a  commenter 
described  a  situation  where  90  percent 
of  an  underground  haulageway  had  at 
least  30  inches  of  clearance.  To  comply 
with  the  final  rule,  the  mine  operator 
would  need  to  evaluate  only  the  area 
where  the  minimum  clearance  could  not 
be  maintained  and  determine  the 
distance  to  the  nearest  area  that  has  the 
minimum  30-inch  clearance.  Where  it 
would  be  questionable  if  persons  can 
safely  reach  adequate  clearance  areas, 
shelter  holes  would  need  to  be 
constructed.  However,  in  most  instances 
MSHA  does  not  believe  that  additional 
shelter  holes  will  need  to  be  constructed 
to  comply  v«th  the  final  rule. 

Several  commenters  raised  issues 
concerning  the  prohibition  on  using 
shelter  holes  for  storage.  They  believed 
that  as  long  as  the  minimum  clearance 
was  maintained,  storage  should  be 
permitted.  Other  commenters  supported 
the  ban  on  storage  and  other  uses. 
MSHA  agrees  with  those  commenters 
who  noted  that  the  critical  factor  is 
maintaining  the  minimum  clearance. 
Therefore,  the  final  rule  allows  shelter 
holes  to  be  used  for  storage  as  long  as 
the  minimum  clearance  of  40  inches 
from  the  farthest  projection  of  moving 
equipment  is  strictly  maintained.  This 
approach  is  consistent  with  the  existing 
requirement,  and  avoids  the  need  for  the 
construction  of  additional  storage 
facilities  which  may  have  been  required 
under  the  proposal. 

Section  57.9361    Drawholes.  This 
standard  clarifies  existing  5  57.9103 
which  requires  that  collars  of  open 
drawholes  underground  be  kept  free  of 
muck  or  material. 

Some  commenters  beUeved  that  it  is 
impractical  to  keep  drawholes  free  of 
material  when  normal  practice  calls  for 
continuous  or  intermittent  flow  of 
materials.  The  accumulation  of  material 
around  the  collars  of  drawholes 
presents  tripping  and  falling  hazards  to 
persons  who  work  around  the  collar, 
and  falling  material  hazards  to  those 
who  work  at  the  bottom  of  the 
drawhole.  The  final  rule  clarifies  that 


32504 


Federal  Register  /  Vol.  53.  No.  165  /  Thursday,  August  25.  1988  /  Rules  and  Regulations 


the  standard  does  not  apply  when  muck 
or  material  is  being  transferred  through 
the  drawhole. 

Section  57.9362    Protection  of 
signalmen.  This  standard  revises 
existing  §  57.9102  which  provides  that 
signalmen  used  during  slushing 
operations  must  be  positioned  in  a  safe 
place.  The  proposal  clarified  that 
signalmen  must  be  located  away  from 
possible  contact  with  cables,  sheaves,  or 
slusher  buckets  during  slushing 
operations  in  underground  mines 
because  broken  cables  can  cause 
serious  injuries.  No  comments  were 
received  on  this  standard.  The  final  rule 
clarifies  the  proposed  language, 
consistent  with  the  intent  of  5ie 
standard  to  protect  signalmen  from 
contact  with  slushing  hazards. 

H.  Section-by-Section  Discussion  of 
Subpart  M 

Safety  Devices  and  Maintenance 
Requirements 

Section  56/57. 14100    Safety  defects: 
examination,  correction  and  records. 
This  final  standard  is  derived  from 
existing  and  proposed  standards  which 
appeared  in  Subparts  H  and  M.  It 
consolidates  the  equipment 
examination,  defect  correction  and 
recording  requirements  of  existing 
§§56/575001,  56/57.9002,  56/57.9073, 
and  56/57.14028.  The  rule  addresses 
machinery  and  powered  haulage 
accidents  by  establishing  procedures  for 
detection  and  correction  of  defects. 

Powered  haulage  accidents  and 
machinery  and  equipment  accidents  in 
metal  and  nonmetal  mines  are  among 
the  leading  causes  of  fatalities  and 
serious  injuries.  These  accidents  are 
often  attributable  to  defects  in  the 
machinery  and  equipment  which  can 
develop  at  any  time.  During  a  five  year 
period  ending  in  December  1987, 104 
fatalities  occurred  on  equipment  which 
is  required  to  be  examined  for  defects 
by  this  section.  An  additional  60 
fatalities  were  recorded  during  this 
same  period  on  machinery  and 
equipment  addressed  by  the  defect 
correction  requirements  of  this  section. 

Self-propelled  mobile  equipment  is 
specifically  required  to  be  examined 
prior  to  use  on  each  shift  where  it  is  to 
be  placed  in  operation.  This  specific 
requirement  is  included  in  the  standard 
in  view  of  the  fact  that  defects  affecting 
safety  become  more  critical  when  they 
occur  on  a  piece  of  equipment  which  is 
mobile  throughout  the  mine. 

If  safety  defects  are  detected  on  any 
equipment,  machinery  or  tools,  the 
required  compliance  measures  vary  with 
the  degree  of  the  hazard.  The  final  rule 
requires  that  all  safety  defects  be 


corrected  in  a  timely  manner  and  that,  in 
instances  where  continued  use  would 
pose  a  risk  of  injury,  the  correction  must 
be  made  immediately  unless  the 
defective  equipment  is  removed  from 
service  and  identified  as  defective.  The 
defective  condition  must  be  corrected 
before  the  equipment  is  returned  to 
service. 

The  time  allowed  to  correct  a  safety 
defect  will  vary,  depending  upon  the 
specific  circumstances  involved.  For 
example,  broken  windshield  wipers 
would  constitute  a  defect  affecting 
safety  which  would  require  timely 
repair.  However,  if  this  defect  existed  at 
a  time  when  the  %vipers  were  needed 
because  of  rain,  snow,  or  other 
conditions  which  affected  visibility,  then 
the  removal  from  service  or  repair 
would  have  to  be  immediate.  The 
primary  reason  for  this  differentiation 
among  safety  defects  is  to  ensure  that 
safety  defects  that  impose  an  immediate 
hazard  to  persons  are  corrected  before 
the  equipment  is  used.  It  also  provides 
that  other  safety  defects  will  be 
corrected  before  they  present  a  hazard 
to  persons.  It  is  expected  that  defects 
not  creating  an  immediate  hazard  will 
be  attended  to  without  delay,  normally 
at  the  end  of  the  shift  in  which  the 
defect  is  discovered. 

When  safety  defects  on  self-propelled 
mobile  equipment  are  not  corrected 
immediately,  the  defect  must  be 
reported  to  the  mine  operator.  Reports  of 
these  defects  must  be  recorded  by  the 
mine  operator  and  retained  until  the 
defect  has  been  corrected.  If  no  defects 
affecting  safety  are  found,  no 
documentation  is  required.  This 
reporting  and  recording  procedure 
which  was  contained  in  the  proposed 
rule  for  Subpart  H,  will  ensure  tiiat 
persons  in  authority  are  made  aware  of 
defects  and  can  arrange  for  appropriate 
correction  while  also  keeping  the 
recordkeeping  burden  to  a  minimum. 

Some  commenters  believed  that  there 
should  be  no  recordkeeping  requirement 
when  corrective  action  is  taken 
immediately  upon  detection  of  the 
defect.  Others  believed  that,  as  in  the 
existing  standard,  there  should  be  a 
record  made  in  each  instance  and  that 
these  records  should  be  retained  for 
some  period  of  time  in  order  to  build 
accountability  for  repairs.  MSHA  notes 
that  it  is  a  common  practice  to  make  on 
the  spot  repairs  on  equipment  in  the 
field.  In  these  circumstances  the  Agency 
believes  that  it  would  be  unnecessary  to 
require  a  record  to  be  made  of  the 
defect.  From  a  safety  standpoint,  the 
critical  consideration  is  the  correction  of 
the  defect.  Therefore,  the  final  rule 
provides  that  no  record  need  be  made 


where  the  corrective  action  is 
immediate. 

Some  commenters  suggested  that  the 
recordkeeping  requirements  of  this 
section  be  expanded  to  cover  all  mobile 
equipment,  regardless  of  whether  it  is 
self-propelled.  Others  believed  that  the 
scope  of  the  standard  should  continue  to 
apply  only  to  self-propelled  mobile 
equipment.  In  MSHA's  view,  the 
inclusion  of  all  mobile  equipment  within 
the  scope  of  this  standard  would 
unnecessarily  increase  recordkeeping 
requirements;  therefore,  the  final  rule 
continues  to  limit  this  requirement  to 
self-propelled  mobile  equipment 

Commenters  also  focused  on  the 
requirement  to  tag  or  otherwise 
effectively  mark  equipment  that  is  taken 
out  of  service.  Some  commenters 
believed  that  tagging  was  a  minimal 
burden  that  should  be  required  in  all 
instances.  Others  took  the  position  that, 
in  addition  to  tagging  or  marking 
defective  equipment,  the  standard 
should  also  permit  an  alternative  of 
allowing  equipment  to  be  placed  in  a 
desi^iated  repair  area.  These 
commenters  stated  that  such  placement 
was  a  common  practice  and  that 
persons  do  not  mistakenly  use  defective 
equipment  under  this  arrangement 

Under  the  final  rule  this  alternative  is 
permitted  as  long  as  the  equipment  is 
placed  in  a  designated  area  that  is 
posted  for  defective  equipment. 
Equipment  located  within  a  repair  shop 
or  repair  yard  would  be  considered  in 
compliance  with  this  requirement. 
Tagging  or  some  other  effective  method 
of  marking  must  be  used  whenever  the 
equipment  is  not  immediately  removed 
to  a  designated  repair  area. 

Section  56/57.14101    Brakes.  This 
final  standard  sets  forth  minimum 
performance  requirements  for  braking 
systems  on  self-propelled  mobile 
equipment  and  requires  that  all  braking 
systems  be  maintained  in  functional 
condition.  It  replaces  existing  §  §  56/ 
57.9003  which  required  that  the 
equipment  be  provided  with  adequate 
brakes.  The  rule  provides  for  service 
brake  tests  on  surface-operated 
equipment  to  determine  the  capability  of 
a  vehicle's  braking  system,  clarifies  the 
existing  standard  regarding  adequate 
brakes,  and  also  prevents  the  hazard  by 
setting  out  specific  braking 
requirements.  In  addition,  it  provides  the 
mine  operator  with  a  specific  means  of 
testing  his  vehicles'  brakes  prior  to 
inspection  by  MSHA.  Rail  equipment  is 
excluded  from  this  standard  and  is 
addressed  by  §§56/57.14103. 

In  the  past  three  years,  there  were  88 
accidents  related  to  brake  failure 
involving  loading,  hauling,  and  dumping 
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equipment,  of  which  3  resulted  in  fatal 
injuries.  During  FY  86,  under  existing 
IS  56/57.gOQ2,  680  violations  were  cited 
for  faulty  braking  systems  and  during 
FY  87,  763  violations  were  issued. 

Nearly  all  types  of  self-propelled 
mobile  equipment  found  at  mining 
properties  are  equipped  with  one  or 
more  braking  systems.  The  service 
braking  system  is  the  primary  system  for 
stopping  and  holding  equipment  during 
normal  use.  Some  large  equipment  also 
utilizes  retarding  mechanisms  to 
supplement  service  braking  systems. 
Most  equipment  also  is  provided  with  a 
parking  (secondary)  brake  system. 
Service  braking  systems  must  be 
capable  of  stopping  and  holding  the 
equipment,  with  its  typical  load,  on  the 
maximum  grade  it  travels. 

Some  commenters  pointed  out  that 
several  types  of  equipment  such  as 
some  self-propelled  lawn  mowers,  are 
not  manufactured  with  brakes.  The  final 
rule  takes  this  into  consideration  by 
providing  that  the  standard  does  not 
apply  to  equipment  which  is  not 
originally  manufactured  with  brakes 
unless  the  equipment  is  used  in  a 
manner  which  requires  the  use  of  brakes 
for  safe  operation.  Some  commenters 
suggested  that  battery  and  air-powered 
equipment  be  exempted  from  the  rule. 
However,  this  equipment  is  often  used 
in  a  manner  which  necessitates  the  use 
of  brakes. 

The  nde  also  requires  that  self- 
propelled  mobile  equipment  equipped 
with  parking  brakes  shall  be  capable  of 
holding  the  equipment  with  its  typical 
load  on  the  maximum  grade  it  travels. 
Several  commenters  to  this  provision 
urged  MSHA  to  limit  this  performance 
requirement  to  a  maximum  grade  of  15 
percent.  They  noted  that  the  Society  of 
Automotive  Engineers  (SAE)  document  J 
1152  has  this  performance  limitation. 

The  final  rule  retains  the  performance 
requirement  that  the  parking  brake  be 
capable  of  holding  the  equipment  on  the 
maximum  grade  traveled.  MSHA  notes 
that  the  SAE  document  establishes  only 
the  minimum  acceptable  performance. 
Although  grades  in  excess  of  15  percent 
are  not  common  at  mining  operations, 
equipment  must  be  able  to  perform 
safely  under  the  conditions  to  which  it  is 
subjected.  The  steeper  the  grade,  the 
more  demand  is  placed  on  the  brakes.  If 
the  brake  does  not  perform,  the  vehicle 
will  roll.  Of  the  few  operations  having 
grades  that  are  greater  than  IS  percent. 
MSHA  estimates  that  most  if  not  all 
mine  operators  would  choose  to  regrade 
rather  than  incur  costs  to  retrofit 
existing  braking  systems.  These 
increased  regrading  costs  would  be 
offset  by  reduced  equipment  operating 


costs.  MSHA  expects  that  the  cost 
savings  will  offset  the  cost  of  regrading. 
The  second  part  of  this  rule  addresses 
service  brake  system  testing.  It  provides 
for  tests  on  surface-operated  self- 
propelled  mobile  equipment  which  is 
capable  of  traveling  at  least  10  miles  per 
hour  when  there  is  reason  to  believe 
that  the  service  brake  system  does  not 
function  as  required.  MSHA  will  not  be 
conducting  routine  or  random  testing  of 
equipment.  The  purpose  of  the  test  is  to 
determine  the  performance  of  the 
service  brake  system.  To  pass  the 
service  brake  test,  equipment  must  not 
exceed  the  maximum  stopping  distance 
for  its  weight  class  at  the  speed  tested. 
The  maximum  stopping  distances  are 
listed  in  Table  M-1  of  the  standard. 

The  brake  test  is  based  on 
recommended  minimum  performance 
standards  for  service  brakes  which  are 
set  forth  in  the  SAE  document  J 1152. 
MSHA's  test  combines  different 
machine  categories  and  weights  from 
the  SAE  document,  extracts  the 
appropriate  stopping  distances  from 
each  group,  and  adds  a  one  second 
response  time.  MSHA  brake  testing 
requirements,  while  differing  somewhat 
from  those  in  SAE  J 1152  because  of 
conditions  likely  to  be  encountered  in 
the  mining  enviroiunent,  are 
nevertheless  based  on  widely  accepted 
criteria.  The  requirements  of  this 
standard  will  provide  the  necessary 
measiu^  of  safety  at  the  mine  site. 
Field  testing  of  equipment  is  not 
expected  to  be  frequent,  and  would  not 
impose  a  significant  burden  on  the 
mining  operation.  In  its  field  tests, 
MSHA  found  that  four  brake  test  nms 
were  typically  completed  in  less  than 
ten  minutes.  Under  the  final  rule, 
equipment  which  passes  the  first  test 
will  not  be  tested  further. 

Some  commenters  favored  the 
deletion  of  the  testing  provision.  These 
commenters  were  concerned  that  testing 
could  be  dangerous  since  it  would 
involve  equipment  with  brakes  which 
are  already  suspect.  The  final  rule 
contains  several  provisions  to  ensure 
that  brake  testing  will  be  performed 
safely.  Testing  will  not  occur  when  the 
mine  operator  agrees  that  the 
equipment's  service  brakes  do  not 
function  as  required  and  orders  that  the 
equipment  be  removed  from  service  for 
repair.  Although  some  commenters 
wanted  mine  operators  to  have  the 
option  of  removing  equipment  for 
inspection  instead  of  repair,  others 
agreed  that  if  the  mine  operator  chooses 
to  test,  repair  action  should  be  initiated. 
The  operator  has  the  option  to  conduct 
testing  and  repair  prior  to  inspection  by 
MSHA.  Testing  would  only  be  utilized  in 


those  instances  when  there  is 
disagreement  about  the  performance 
capabilities  of  the  service  brakes.  To 
further  ensure  safety,  an  MSHA 
inspector  may  independently  determine 
that  the  equipment  would  be  too 
hazardous  to  test  in  the  field.  For 
example,  the  inspector  would  not  permit 
testing  in  any  instance  where  a 
brakeline  was  plugged.  The  inspector 
will  also  inquire  as  to  whether  the 
equipment  operator  or  mine  operator  is 
aware  of  any  defect  on  the  equipment 
about  to  be  tested. 

Testing  is  not  to  occur  unless  there  is 
an  appropriate  test  site  at  the  mining 
operation.  Working  with  the  mine 
operator  to  ensure  that  no  hazard  will 
be  presented  by  testing,  the  MSHA 
inspector  will  instruct  the  equipment 
operator  before  any  testing  to  activate 
the  equipment's  emergency  brakes 
should  the  service  brakes  fail 
completely.  The  mine  operator  can 
designate  the  person  who  will  operate 
the  equipment  during  the  test.  Most 
testing  sites  will  also  provide  a  course  of 
sufficient  length  to  allow  the  equipment 
to  come  to  a  rolling  stop  in  the  event  of 
complete  failure  of  all  braking  systems. 
MSHA  inspectors  will  also  be  trained 
to  safely  conduct  these  tests.  Persons 
and  equipment  will  be  clear  of  the 
approach  and  measured  course  during 
testing.  While  testing  places  demands 
upon  the  equipment's  service  brakes, 
these  demands  are  comparable  to  those 
that  would  be  encountered  in  the 
continued  performance  of  the 
equipment's  routine  functions  at  the 
mine  site. 

Several  commenters  who  favored  the 
deletion  of  the  proposed  rule's  brake 
testing  provision  urged  MSHA  to 
substitute  the  "stall  test"  in  its  place. 
This  test  measures,  under  certain 
conditions,  the  equipment's  mechanical 
braking  capability  against  engine  power. 

MSHA  did  not  adopt  the  stall  test  in 
the  final  rule  for  several  reasons.  The 
stall  test  only  measures  the  static 
holding  capabihty  of  the  equipment's 
service  brakes.  As  noted  by 
commenters,  for  larger  equipment  it  is 
the  dynamic  braking  which  does  most  of 
the  work  in  slowing  equipment  for  a 
stop. 

For  large  equipment  which  utilizes 
some  form  of  dynamic  braking, 
mechanical  braking  becomes  important 
at  speeds  below  10  mph.  Unlike  the  stall 
test,  the  final  rule's  brake  testing 
procedure  does  evaluate  dynamic 
braking.  The  stall  test  cannot  generally 
be  applied  to  all  equipment.  The  limited 
information  provided  by  a  stall  test  is 
only  valid  when  the  manufacturer  has 
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specifically  designed  the  test  for  the 
exact  equipment  in  question. 

Several  comments  were  directed 
toward  the  issue  of  which  brakes  may 
be  applied  in  a  service  brake  test  Some 
commenters  were  concerned  that  the 
use  of  the  term  "service  brakes"  in  the 
proposed  rule  would  prohibit  the  use  of 
dynamic  brakes  during  tests.  The  final 
rule  allows  the  use  of  "auxiliary 
retarders"  when  they  are  simultaneously 
activated  by  the  application  of  the 
service  brake  control.  The  term 
"dynamic  brakes"  and  "auxiliary 
retarders"  are  often  used 
interchangably.  The  final  rule  clarifies 
MSHA's  intent  that  aU  braking  systems 
which  are  designed  to  bring  the 
equipment  to  a  stop  under  normal 
operating  circumstances  may  be  used 
during  the  test  Parking  and  emergency 
brakes  or,  as  they  are  sometimes 
described,  secondary  brakes,  are  not  to 
be  used  during  a  test  since  they  are  not 
designed  or  intended  to  stop  equipment 
under  normal  braking  circimistances. 

Another  aspect  of  testing  uivolves  the 
load  carried  by  the  vehicle  being  tested. 
In  the  proposed  rule,  MSHA  provided 
that  service  brakes  were  to  be  tested 
with  the  equipment  "fully  loaded." 
Several  commenters  objected  to  this 
provision.  They  favored  testing  vehicles 
which  were  loaded  to  their  gross  vehicle 
weight  while  others  took  the  position 
that  either  of  those  measures  would  be 
inappropriate  where  a  mining  operation 
routinely  fills  its  haul  trucks  below  their 
capacity. 

The  final  rule  responds  to  these 
concerns  by  providing  that  equipment  is 
to  be  tested  with  a  load  which  is  typical 
for  the  particular  model  of  equipment  at 
the  mining  operations.  Gross  vehicle 
weight  was  not  utilized  as  the  measure 
for  loading  because  it  would  be 
necessary  to  weigh  equipment  before  a 
test.  Scales  are  not  always  present  at 
operations  and  even  where  present,  the 
load  for  some  equipment  may  exceed 
the  scale's  measuring  capacity. 

MSHA  notes  that  the  testing 
provisions  of  the  brake  standard  is  not 
limited  to  haulage  trucks.  It  applies  to 
all  types  of  self-propelled  mobile 
equipment  which  is  capable  of  traveling 
at  least  10  miles  per  hour.  For  non- 
haulage  vehicles,  the  typical  load 
consists  of  the  load,  if  any,  that  is 
normally  carried  by  the  equipment  to  be 
tested. 

Several  commenters  were  concerned 
that  front-end  loaders  with  full  buckets 
might  have  less  stability  during  testing 
and  could  spill  some  of  their  load.  To 
ensure  safety,  the  final  rule  provides 
that  fi'ont-end  loaders  are  to  be  tested 
with  the  loader  bucket  empty.  For  safety 
reasons  the  final  rule  also  provides  that 


equipment  carrying  hazardous  loads, 
such  as  explosives,  may  not  be  tested 
with  those  loads.  In  such  instances,  the 
hazardous  load  must  be  removed  and  an 
equivalent  substitute  weight  placed  on 
the  equipment  before  testing. 

Some  commenters  also  believed  that 
the  table  which  sets  forth  the  maximum 
allowable  distances  should  have  a 
separate  weight  category  and  longer 
stopping  distances  added  for  equipment 
weighing  over  600,000  pounds.  The  final 
rule  does  not  provide  an  additional 
category  because  the  heaviest  weight 
class  already  specifically  includes  all 
equipment  which  exceeds  400,000 
pounds.  The  major  reason  for  allowing 
greater  stopping  distances  for  heavier 
equipment  is  to  take  into  account  the 
increased  time  it  takes  for  the  service 
brake  system  to  respond  to  the 
application  of  the  brake.  This  "system 
response  time"  does  not  significantly 
increase  for  equipment  which  exceeds 
400,000  pounds. 

Commenters  also  questioned  whether 
the  standard  should  include  testing  of 
equipment  underground.  The  proposed 
rule  provided  that  testing  would  apply  to 
all  equipment  capable  of  traveling  at 
least  10  miles  per  hour.  Many 
commenters  objected  to  testing  of 
equipment  underground  due  to  restricted 
roadway  widths,  the  presence  of  drift 
walls,  and  limited  lighting.  Other 
commenters  believed  that  while  some 
undergroimd  roadways  would  be 
inappropriate,  each  situation  should  be 
independently  assessed.  MSHA  has 
considered  both  of  these  viewpoints  but, 
in  recognition  of  the  limitations  for 
brake  testing  underground,  the  final  rule 
limits  testing  to  equipment  which  is  used 
at  surface  locations.  Therefore,  testing 
applies  to  surface  locations  at 
underground  mines  and  all  surface 
mines. 

Several  comments  were  directed 
toward  the  details  of  testing.  As  pointed 
out  by  commenters,  some  equipment 
with  defective  brakes  could,  technically, 
pass  a  brake  test  by  sliding  sideways  as 
long  as  the  maximum  distance  was  not 
exceeded. 

In  such  a  situation,  more  than  the 
braking  system  in  at  work  in  stopping 
the  equipment  since  lateral  motion  is 
involved.  Equipment  is  not  designed  or 
intended  to  stop  in  this  manner.  For  this 
reason,  the  final  rule  provides  that  a 
valid  test  requires  that  the  equipment 
not  slide  sideways  or  exhibit  other 
lateral  motion  while  braking. 

The  proposed  rule  also  provided  that 
the  roadway  approach  have  sufficient 
length  and  uniformity  of  grade  to  enable 
the  equipment  to  maintain  a  stable  rate 
of  speed.  The  proposal  stated  that  the 
braking  portion  of  the  test  course  was  to 


be  generally  level,  dry,  and  packed. 
Some  commenters  beUeved  these 
ground  conditions  would  be  difficult  to 
find  and  could  be  a  source  of 
controversy.  MSHA's  field  testing 
disclosed  that  appropriate  test  sites  will 
exist  at  most  mines.  As  mentioned  in  the 
proposed  rule,  a  distance  of  less  than 
one-sixth  of  a  mile  is  needed.  However, 
where  no  appropriate  site  is  present,  no 
tests  would  be  required.  Test  sites  are 
not  required  to  be  constructed  under  this 
standard,  although  some  mining 
operations  may  decide  to  designate  their 
own  test  sites  as  a  useful  method  of  field 
testing  their  own  equipment  after 
repairs. 

The  final  rule  clarifies  that  the 
approach  is  to  be  of  sufficient  length  to 
allow  the  equipment  operator  to  reach 
and  maintain  a  constant  speed  between 
10  and  20  miles  per  hour  prior  to 
entering  the  100  foot  measured  area.  In 
response  to  conunents,  the  final  rule 
states  that  the  roadway  is  to  be  wide 
enough  to  adequately  accommodate  the 
size  of  the  equipment  being  tested.  It 
also  explains  that  ground  moisture  may 
be  present  to  the  extent  that  it  does  not 
adversely  a^ect  the  braking  surface. 
Some  degree  of  ground  moisture  has  the 
e^ect  of  improving  stopping 
performance.  Although  some 
commenters  expressed  concern  that 
spillage  during  testing  could  affect 
whether  the  ground  remains  generally 
level,  MSHA  has  determined  that  this 
will  be  unlikely  since  testing  will 
typically  involve  a  single  piece  of 
equipment.  The  testing  of  ih>nt-end 
loaders  with  their  buckets  empty  should 
also  diminish  this  likelihood.  Should  this 
problem  arise,  the  course  could  also  be 
regraded,  but  MSHA's  field  testing 
revealed  that  limited  amounts  of  spillage 
did  not  affect  the  outcome  or  safety  of 
the  tests. 

Although  some  commenters  suggested 
that  the  equipment's  power  train  be 
permitted  to  be  disengaged  during 
braking,  the  final  rule  does  not  allow 
this  action  unless  the  equipment  is 
designed  to  function  that  way. 
Disengaging  the  power  train  may 
improve  braking  performance,  since  it 
disengages  the  rotational  inertia  of  the 
electric  motors  on  some  equipment. 
However,  except  where  so  designed  as 
part  of  the  service  brake  system  for 
stopping,  this  procedure  would  be 
inconsistent  with  the  equipment's 
normal  method  of  stopping.  MSHA's 
field  testing  revealed  that  all  well- 
maintained  properly  functioning 
equipment,  regardless  of  its  age,  was 
able  to  readily  pass  the  brake  tests 
without  this  assistance. 
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As  confirmed  by  MSHA's  field 
studies,  the  brake  testing  provision 
provides  an  objective,  safe  and  reliable 
means  for  mine  management  and  MSHA 
to  resolve  questions  about  the 
performance  of  service  brake  systems 
on  surface  equipment  It  provides  means 
to  quantitatively  measure  the 
performance  of  the  brake  systems  in 
question. 

Where  there  is  not  an  appropriate  test 
site  at  the  mining  operation  or  the 
equipment  is  not  capable  of  traveling  at 
least  10  miles  per  hour,  service  brake 
tests  will  not  be  conducted.  In  such 
cases,  the  inspector  will  rely  upon  other 
available  evidence  to  determine 
whether  the  service  brake  system  meets 
the  performance  requirement  of  this 
standard. 

Section  56/57. 14102    Brakes  for  rail 
equipment  This  final  standard  revises 
existing  §S  56/57.9048  by  clarifying  that 
braking  systems  on  railroad  cars  and 
locomotives  are  required  to  be 
maintained  in  functional  condition. 
Several  commenters  wanted  this 
section  to  apply  only  in  those  instances 
when  rail  equipment  is  under  the  control 
of  the  mine  operator.  These  commenters 
noted  that  there  is  great  diversity  in  the 
business  relationships  between  mine 
operators  and  railroads  as  to  ownership, 
maintenance,  and  control  over  rail 
equipment.  MSHA's  objective  is  to 
provide  for  safe  rail  equipment  on  mine 
property,  regardless  of  who  owns  or 
controls  the  equipment.  However,  when 
a  violation  of  a  standard  pertaining  to 
rail  equipment  is  involved.  MSHA  will 
examine  the  circumstances  to  determine 
who  is  responsible  for  correction  of  the 
violation. 

Some  commenters  considered  it 
unnecessary  for  all  railroad  car  braking 
systems  to  be  functioning  if  there  were  a 
sufficient  number  of  cars  with 
functioning  systems  to  be  able  to  stop 
the  train.  MSHA  has  considered  this 
approach  but  the  final  rule  requires  each 
railroad  car  equipped  with  a  braking 
system  to  be  functional.  That  system 
must  be  maintained  in  functional 
condition  for  several  reasons.  First,  cars 
are  often  handled  individually  and  their 
braking  systems  must  function 
individually.  Second,  if  the  braking 
systems  on  all  cars  were  not 
maintained,  numerous  cars  could  be 
linked  together  with  no  functional 
brakes. 

The  final  rule  does  not  require  the 
installation  of  braking  systems,  but 
rather  requires  that  provided  systems  be 
maintained  in  functional  condition. 
Section  56/57.14103    Operators' 
stations.  This  final  standard  sets  forth 
several  safety  requirements  relating  to 
the  operator's  station  on  self-propelled 


mobile  equipment.  It  consolidates 
existing  SS  56/57.9010,  56/57.9011,  and 
56/57.9012. 

Paragraph  (a)  requires  that  when 
windows  are  provided  on  equipment 
they  are  to  be  of  safety  glass  or  a 
material  with  an  equivalent  safety 
characteristic  maintained  to  provide 
safe  operating  visibility.  Commenters 
asked  MSHA  to  explain  what  would  be 
equivalent  to  safety  glass.  Safety  glass 
is  a  general  term  which  refers  to  a  type 
of  glass  which  breaks  into  relatively 
harmless  granules  upon  impact,  instead 
of  sharp  pieces.  Therefore,  any  glass  or 
plastic  product  with  equivalent 
performance  qualities  meets  the 
requirements  of  this  paragraph. 

Some  commenters  also  suggested  that 
this  paragraph  retain  the  existing 
requirement  that  windows  be  kept 
"clean",  instead  of  the  proposed  rule's 
wording  that  windows  be  maintained  to 
provide  safe  operating  visibiUty.  MSHA 
retained  the  wording  of  the  proposed 
rule  because  it  more  accurately 
describes  the  desired  performance 
objective  of  the  standard. 

Paragraph  (b)  addresses  deimaged 
windows.  It  requires  the  removal  and  in 
some  instances,  replacement  of 
windows  when  they  have  been  damaged 
in  a  manner  which  either  obscures 
operating  visibility  or  poses  a  risk  of 
injury  to  the  equipment  operator. 
Replacement  is  required  where  the 
absence  of  a  window  would  leave  the 
equipment  operator  exposed  to 
hazardous  environmental  conditions 
which  would  affect  the  ability  to  safely 
operate  the  equipment. 

While  some  commenters  believed  that 
the  rule  should  specifically  name  the 
hazardous  environmental  conditions 
which  would  require  replacement  of 
windows,  others  stated  that  the 
performance  language  of  the  proposed 
rule  permitted  flexibiUty  to  address  each 
circumstance.  The  final  rule  requires 
window  replacement  only  when 
hazardous  environmental  conditions 
such  as  extreme  cold  weather,  rain, 
snow,  or  dust  affect  the  ability  of  the 
equipment  operator  to  safely  operate  the 
equipment. 

Paragraph  (c)  requires  that  operators' 
stations  be  free  of  materials  which  could 
impair  safe  operation  of  the  equipment 
and  prohibits  modification  of  the  station 
in  a  manner  which  would  impair 
visibility.  Commenters  were  concerned 
that  the  standard,  as  proposed,  could  be 
interpreted  as  prohibiting  some  factory 
installed  equipment  options.  The 
standard  would  only  prohibit  options 
that  obscure  visibility  or  otherwise 
affect  safety.  It  is  unlikely  that  factory 
installed  equipment  would  hinder  safe 
operation  or  impair  visibility  since 


manufacturers  take  these  concerns  into 
accoimt  in  designing  eqiiipment. 

Section  56/57.14104    Tire  repairs. 
This  final  standard  appeared  in  the 
proposed  rule  for  loading,  hauling,  and 
dumping  and  replaces  existing  §§56/ 
57.9069.  It  addresses  the  safety 
procedures  and  devices  to  be  employed 
when  tires  are  being  repaired.  Serious 
injuries  and  fatalities  have  occurred  to 
miners  who  have  been  engaged  in  tire 
repair.  In  several  instances,  multi-piece 
rims  have  separated  during  repair. 
Tremendous  force  can  accompany  such 
a  separation.  For  example,  a  size  ten 
hundred  twenty  tire  inflated  to  100  psi, 
creates  a  pressure  of  41,600  pounds 
against  the  rim  flange.  In  the  proposed 
rule,  these  hazards  were  addressed  by 
requiring  tire  deflation  before  repairs 
were  started  and  by  using  devices 
during  tire  inflation  to  constrain  wheel 
components  in  the  event  of  an  explosive 
separation.  As  an  alternative,  the 
proposal  would  have  permitted  devices 
that  allow  persons  to  stand  clear  of  the 
trajectory  of  such  a  separation.  In 
response  to  commenters,  the  final  rule 
clarifies  several  aspects  of  these 
requirements. 

The  proposed  rule  required  that  tires 
be  deflated  before  repairs  are  started. 
The  final  rule  retains  this  requirement 
and  specifies  that  before  repairing  a  tire, 
the  valve  core  must  be  partially 
removed  to  allow  for  gradual  deflation. 
The  proposed  rule  also  provided  that 
when  repair  was  necessary  on  either  tire 
of  a  dual  wheel,  both  tires  were  to  be 
deflated  before  either  was  removed  from 
the  equipment.  Many  commenters 
objected  to  this  provision.  They  beUeved 
that  this  requirement  could  increase  the 
probability  of  a  hazard  since  two  tires 
would  need  to  be  reinflated  after  repair 
of  the  defective  tire  had  been  completed. 
The  commenters  believed  that  the 
hazards  associated  with  tire  repairs 
were  greatest  during  re-inflation  of  the 
tire.  MSHA  had  proposed  that  both  tires 
be  deflated  where  dual  wheels  were 
involved  because  in  some  repair 
instances  the  inner  wheel  rim  has 
separated  violentiy,  forcing  the  outer 
tire  and  rim  to  fly  off.  However,  this 
hazard  must  be  weighed  against  the 
hazards  associated  with  tire  inflation. 
MSHA  agrees  that  requiring  both  tires  to 
be  deflated  would  increase  the 
probability  of  an  injiuy  since  wheel  rim 
separation  is  always  a  risk  during  tire 
inflation.  For  this  reason,  the  final  rule 
does  not  contain  the  requirement  to 
deflate  both  tires.  MSHA  notes  that  the 
final  rule's  provision  for  the  use  of 
devices  that  allow  persons  to  stand 
outside  of  the  potential  trajectory  of  the 
lock  ring  should  diminish  the  potential 
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for  injury  in  the  event  of  separation  of 
the  inner  wheel's  rim. 

Several  comments  were  directed  to 
the  scope  of  the  standard.  One 
commenter  asked  whether  the  standard 
would  apply  where  brake  or  axle  repair 
was  involved.  Another  questioned 
whether  re-inflation  of  a  tire,  apart  from 
any  repair,  is  covered  by  the  standard. 
The  standard  is  intended  to  address 
hazards  to  persons  which  are  associated 
with  the  performance  of  repair  work  on 
tires.  Since  brake  and  axle  repair  do  not 
directly  involve  tire  work  the  standard 
does  not  apply  to  those  situations. 
However,  tire  re-inflation,  even  apart 
from  any  repair,  involves  direct  work  on 
tires  and  can  pose  the  same  hazard  of 
sudden  wheel  rim  failure.  Therefore,  the 
provisions  of  paragraph  (b),  involving 
the  use  of  a  restraining  device  or  a 
stand-off  inflation  device,  apply  to  tire 
inflation  in  all  situations.  Should  a 
malfunction  occur  while  using  a  stand- 
off inflation  device  which  requires  the 
need  to  approach  the  tire,  the  following 
precautions  should  be  taken:  The  tire 
should  either  be  deflated,  or  a  safety 
cage,  chain  or  restraint  should  be  used, 
and  the  tire  should  be  approached  from 
the  side. 

Commenters  also  stated  that  the 
standard  should  apply  to  single  as  well 
as  multi-piece  wheel  rims.  Other 
commenters  believed  that  the  standard 
should  adopt  the  Occupational  Safety 
and  Health  Administration's  (OSHA) 
provisions  for  the  servicing  of  wheels 
{29  CFR  1910.177)  which  apphes  to 
single  and  multi-piece  wheels.  MSHA 
agrees  that  both  wheel  types  can 
present  hazards  during  deflation  and 
inflation,  and  the  requirements  of  the 
rule  apply  to  both.  Similarly,  in  answer 
to  one  commenter's  request  for 
clarification,  this  standard  applies  to  all 
wheeled  vehicles,  both  on  and  off  road 
types.  A  review  of  mining  accidents 
from  1978  to  1980  associated  with  tire 
repairs,  indicates  that  54  injuries 
occurred  which  included  6  fatalities 
from  tire  explosions.  After  reviewing 
these  accidents  and  the  OSHA 
provisions.  MSHA  beUeves  that  the  final 
rule  will  provide  the  appropriate  level  of 
protection  against  the  hazards 
associated  with  tire  repairs. 

Commenters  stated  that  the  standard 
did  not  specify  the  strength  required  for 
tire  cages  or  other  resfraining  devices. 
The  final  rule  includes  performance 
language  which  requires  that  the  device 
must  be  capable  of  constraining  all 
wheel  rim  components  during  an 
explosive  separation.  Although  some 
commenters  did  not  believe  that  a 
stand-off  inflation  device  should  be 
permitted  as  an  alternative  to  a 


resfraining  device,  MSHA  has  allowed 
this  alternative  since  both  devices 
furnish  protection  from  explosive 
separation.  One  commenter  noted  that 
the  standard  did  not  clarify  whether  tire 
repairs  could  be  performed  on  loaded,  or 
unloaded,  jacked-equipment.  These 
related  repafr  aspects  are  addressed  by 
S§  56/57.14105.  Editorially,  the  standard 
uses  the  more  commonly  recognized 
"multi-piece  rim"  in  place  of  the 
proposed  rule's  reference  to  "wheel 
locking  rims". 

Section  56/57.14105    Procedures 
during  repairs  or  maintenance.  This 
final  standard  clarifies  the  requirements 
of  existing  S9  56/57.14029.  Prior  to  the 
performance  of  repairs  or  maintenance 
on  machinery  or  equipment,  the  power 
must  be  off  and  the  machinery  or 
equipment  blocked  against  hazardous 
motion.  The  final  rule  allows  an 
exception  to  this  requirement  which 
permits  machinery  and  equipment 
motion  or  activation  to  the  extent 
necessary  for  adjustment  or  testing,  as 
long  as  persons  are  not  exposed  to 
hazardous  motion.  The  existing 
standard  had  permitted  this  exception 
only  when  it  was  necessary  for  making 
adjustments. 

The  proposed  rule  included  a 
requirement  that  the  power  also  be 
"locked-out".  Commenters  pointed  out 
that  for  some  types  of  mechanical 
equipment  this  requirement  was  not 
practical.  For  example,  some  types  of 
self-propelled  mobile  equipment  start 
without  an  ignition  key  system.  These 
commenters  also  noted  that  where 
electrically  powered  equipment  is 
involved,  §S  56/57.12016  and  56/ 
57.12017  require  that  power  switches  be 
locked-out.  MSHA  agrees  that  many 
types  of  mechanically-powered 
equipment  cannot  be  locked-out 
practically  and  that  other  standards 
address  lock-out  requirements  for 
electrically  powered  equipment.  The 
final  rule,  therefore,  does  not  contain  the 
proposed  "lock-out"  requirement. 

56/57.14106    Falling  object 
protection.  This  final  standard  revises 
and  clarifies  existing  §§  56/57.14013  and 
was  proposed  in  Subpart  H.  It  addresses 
the  injuries  and  fataUties  which  have 
occurred  to  operators  of  certain  types  of 
mining  equipment  as  a  result  of  falling 
objects.  "The  rule  requires  that  protective 
structures  be  provided  on  fork-Uft 
trucks,  front-end  loaders,  and  bulldozers 
if  the  equipment  is  used  in  an  area 
where  falling  objects  could  present  a 
hazard  to  the  equipment  operator. 

The  existing  standard  required  that 
this  equipment  be  provided  with 
"substantial  canopies  when  necessary 
to  protect  the  operator."  The  final  rule 


retains  the  performance-oriented 
language  while  requiring  that  the 
strength  of  the  structure  be  consistent 
with  the  anticipated  loads.  It  further 
clarifies  that  the  protection  is  required 
when  the  equipment  is  used  in  an 
environment  which  could  create  a 
hazard  of  falling  objects.  If  hazards  such 
as  falling  ground  near  a  bank,  highwall 
or  face,  or  toppling  materials  at  a 
storage  faciUty  or  materials  handling 
site  could  be  anticipated,  a  structure 
must  be  provided.  An  evaluation  would 
be  necessary  to  determine  the 
anticipated  weights  and  forces  of  the 
falling  object  so  that  sufficient  sfrength 
can  be  buUt  into  the  structure. 

In  many  instances.  fork-Uft  trucks, 
front-end  loaders,  and  bulldozers  are 
equipped  at  time  of  manufacture  with 
structures  which  meet  the  apphcable 
falling  object  protective  structures 
(FOPS)  specifications  of  SAE  or  the 
American  National  Standards  Institute 
(ANSI)-  These  specifications  are  based 
on  extensive  engineering  studies  which 
have  taken  into  account  anticipated 
weights  and  forces  of  falling  objects. 
Structures  meeting  these  specifications, 
therefore,  would  comply  with  this 
standard. 

The  standard  also  allows  for  on-site 
fabrication  and  installation  of  structures 
other  than  those  which  meet  the 
specifications  of  SAE  and  ANSI 
standards  provided  that  the  necessary 
strength  requirements  are  considered. 

The  proposed  rule  provided  for 
compliance  through  incorporation  by 
reference  of  the  SAE  and  ANSI 
standards.  Some  commenters  preferred 
the  approach  of  the  existing  standard's 
requirement  to  provide  "substantial" 
canopies  on  the  Usted  equipment.  They 
considered  the  incorporation  by 
reference  in  the  proposal  to  be  an 
"unnecessary  complexity".  In  confrast, 
other  commenters  preferred  the 
incorporation  by  reference  approach 
because  it  required  a  measured  degree 
of  safety.  A  third  group  of  commenters 
requested  that  the  standard  permit  both 
approaches.  Agency  experience  has 
indicated  that  the  necessary  degree  of 
safety  can  be  achieved  through  either 
alternative  and  the  final  rule,  therefore, 
recognizes  structiuvs  which  meet  the 
SAE  or  ANSI  standards  as  well  as  those 
which  meet  the  standards'  performance 
requirements  as  acceptable  for 
compliance  with  the  rule. 

Commenters  also  contended  that  the 
incorporated  documents  contained  in 
the  proposed  rule  may  not  address  all 
types  and  sizes  of  the  Usted  equipment 
which  is  found  at  metal  and  nonmetal 
mines  and  may  not  be  appropriate  in  a)) 
situations. 
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In  view  of  these  comments  and  the 
Agency's  desire  to  replace 
incorporations  by  reference  with 
speciHc  performance-oriented 
requirements  where  possible,  this 
standard  contains  no  incorporation  by 
reference.  To  assist  mine  operators  in 
meeting  the  performance  criteria  for 
falling  object  protective  structures,  an 
appendix  of  applicable  national 
consensus  standards  is  included  as  an 
informational  aid. 

Section  56/57.14107    Moving  machine 
parts.  This  final  standard  revises  and 
consolidates  existing  \\  56/57.14001  and 
56/57.14003.  As  with  the  existing 
standard,  the  final  standard  requires  the 
installation  of  guards  to  protect  persons 
from  coming  into  contact  with 
hazardous  moving  machine  parts.  The 
standard  clarifies  that  the  objective  is  to 
prevent  contact  with  these  machine 
parts.  The  guard  must  enclose  the 
moving  parts  to  the  extent  necessary  to 
achieve  this  objective.  It  also  provides 
that  guarding  by  location  is  recognized 
as  an  alternative  to  a  physical  guard  in 
instances  where  the  exposed  moving 
parts  are  elevated  at  least  seven  feet 
above  walking  or  working  surfaces. 

The  proposed  rule  would  not  have 
permitted  guarding  by  location  for  fan 
blades.  This  was  based  upon  a  concern 
that  the  blades  could  become  projectiles 
upon  disengagement  from  the  fan  shaft. 
Commenters  questioned  whether  a 
guard  would  be  able  to  contain  a  fan 
projectile  and  whether  guarding  was 
needed  at  all  for  elevated  ventilation 
fans  which  operate  at  low  speeds. 
MSHA  agrees  that  in  several  situations 
a  guard  would  not  be  able  to  provide 
effective  containment,  and  in  other 
situations  would  not  be  practical  or 
necessary.  For  these  reasons,  the  final 
standard  permits  guarding  by  elevated 
location  for  fan  blades,  as  well  as  for 
the  other  classes  of  moving  machine 
parts.  This  change  is  consistent  with  the 
standard's  intent  to  protect  persons  from 
contacting  moving  machine  parts,  as 
opposed  to  protecting  persons  from 
machine  parts  which  have  become 
projectiles  after  becoming  disengaged 
from  a  machine. 

Some  commenters  suggested  that  the 
standard  also  permit  an  exception  for 
situations  where  the  exposed  moving 
parts  are  "located  out  of  reacL" 
However,  this  phrase  would  create 
imcertainty  as  to  the  standard's 
application.  Under  the  final  rule,  the 
standard  applies  where  the  moving 
machine  parts  can  be  contacted  and 
cause  injury.  Some  commenters  believed 
that  guards  should  provide  protection 
against  inadvertent,  careless,  or 
accidental  contact  but  not  against 


deliberate  or  purposeful  actions.  They 
considered  guards  which  totally  enclose 
moving  parts  as  counter-productive  to 
other  safety  considerations  such  as 
proper  work  procedures,  training,  and 
general  attention  to  hazardous 
conditions. 

In  reviewing  the  statistics  in  which 
persons  working  in  mines  have  lost 
hands,  arms,  legs,  and  their  lives  to 
moving  machine  parts.  MSHA  notes  that 
in  most  of  those  instances  the  persons 
were  performing  deUberate  or 
purposeful  work-related  actions  with  the 
machinery.  The  installation  of  a  guard  to 
enclose  the  moving  machine  parts  would 
have  prevented  most  of  those  injuries. 
Guards  provide  a  physical  barrier, 
which  offers  the  most  effective 
protection  from  hazards  associated  with 
moving  machine  parts.  MSHA 
recognizes  that  guards  provide  only  one 
of  several  safety  measures  for 
preventing  injuries  which  can  result 
from  contact  with  moving  machine 
parts.  Proper  work  procedures,  safety 
training,  and  attentiveness  to  hazards 
all  play  a  role  in  reducing  those  injuries. 

Some  commenters  questioned  whether 
the  standard  would  require  guarding 
beyond  that  provided  by  the 
manufacturer  for  the  engine  cooling  fan 
on  small  vehicles  such  as  vans  or  pickup 
trucks.  In  those  situations  the  vehicle 
size  and  the  engine  hood  would  act  to 
prevent  access  and  contact  with  the 
exposed  moving  parts,  and  no  additional 
guard  would  be  required.  However, 
lai^er,  off-road  vehicles  present  special 
hazards  because  of  the  greater 
accessibility  to  their  moving  machine 
parts.  In  some  instances  persons  can 
walk  directly  under  the  vehicle  to 
inspect  the  engine  and  be  exposed  to  its 
moving  parts.  In  most  instances,  these 
parts  are  already  guarded  by  the 
manufacturer  but  guards  are  sometimes 
removed  during  repair  work  and  not 
replaced.  MSHA's  objective  is  to  ensure 
that  these  guards  remain  in  place. 

Commenters  also  questioned  whether 
the  guarding  requirement  would  reduce 
equipment  inspection  and  maintenance 
capability  by  obscuring  the  ability  to 
make  observations  of  belt  slippage  or 
breakage.  The  commenters  also  believed 
that  guards  which  met  the  performance 
objective  of  the  proposed  standard 
would  be  heavy  and.  therefore,  pose 
risks  of  strained  backs,  hernias,  and 
injured  hands  during  installation  or 
removal  for  maintenance. 

The  final  rule  does  not  require  guards 
which  are  different  from  those  currently 
required.  Instead,  the  standard  is 
intended  to  clarify  the  performance 
objective  of  guards.  The  standard  does 
not  specify  the  type  of  material  to  be 


used  for  guarding,  but  expanded  metal 
or  transparent  safety  plastics  are 
examples  of  alternatives  which  provide 
lightweight  means  to  enclose  the  moving 
parts  so  that  they  cannot  be  contacted 
while  also  allowing  observation  during 
machinery  operation. 

Section  56/57. 14108    Overhead  drive 
belts.  This  final  standard  revises 
existing  SS  56/57.14002.  It  requires 
guarding  of  overhead  drive  belts  in 
instances  where  the  whipping  action  of 
a  broken  belt  could  be  hazardous  to 
persons.  The  existing  standard  applied 
only  where  the  whipping  action  could 
affect  persons  beneath  the  overhead 
belt.  The  final  rule  clarifies  that  the 
standard  applies  to  drive  belts  and  that 
containment  of  the  hazardous  whipping 
action  is  required  for  all  directions 
where  the  danger  exists. 

Section  56/57.14109    Unguarded 
conveyors  with  adjacent  travelways. 
This  final  standard  revises  existing 
§§  56/57.9007.  It  requires  that  unguarded 
conveyors  next  to  travelways  be 
equipped  with  emergency  stop  devices 
or  protective  railings.  Emergency  stop 
devices  must  be  located  so  that  a  person 
falling  on  or  against  the  conveyor  can 
readily  de-activate  the  conveyor.  If 
railings  are  used  as  an  alternative  to 
stop  devices,  the  railings  must  be  placed 
in  a  position  which  will  provide 
protection  for  the  person  and  must  be 
capable  of  preventing  persons  from 
falling  on  or  against  the  conveyor. 
Under  the  existing  standard,  railings 
have  been  permitted  by  MSHA  policy. 

Commenters  questioned  whether  the 
emergency  stop  devices  must  run  the 
length  of  the  conveyor  or  the  length  of 
the  travelway.  The  standard  has  been 
revised  to  clarify  that  it  applies  only  to 
the  extent  that  the  travelway  is  along  an 
adjacent  and  unguarded  conveyor. 
Where  portions  of  the  travelway  and 
conveyor  are  not  adjacent  emergency 
stop  devices  are  not  required. 

Some  commenters  were  concerned 
that  the  alternative  permitting  railings 
as  a  means  of  compliance  would  limit 
the  standard  to  pipe  railings  and 
prohibit  the  use  of  other  materials.  The 
standard  does  not  restrict  the  type  of 
material  used.  The  important 
consideration  is  that  the  railing  meet  the 
standard's  performance  requirements  by 
being  positioned  properly  and 
structiirally  capable  of  preventing 
persons  from  falling  on  or  against  the 
conveyor. 

The  railings  must  be  able  to  withstand 
the  anticipated  forces  such  as  vibration, 
shock  and  wear,  to  which  they  would  be 
subjected  during  normal  operations. 
Consideration  must  also  be  given  to 
construction  material  and  maintenance 
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so  that  the  railing  does  not  pose  a 
hazard.  For  example,  if  wire  ropes  or 
wood  are  used,  they  must  not  be  frayed 
or  have  jagged  ends  which  could  create 
a  puncture  or  laceration  hazard  to  a 
person  traveling  in  the  area. 

Section  56/57.14110    Ftying  or  falling 
materials.  This  final  standard  revises 
existing  §§  56/57.14011  and  addresses 
those  instances  where  a  hazard  is 
created  by  flying  or  falling  materials 
generated  from  the  operation  of  screens, 
crushers,  or  conveyors.  The  existing 
standard  did  not  specify  the  sources  of 
the  flying  or  falling  material.  The  final 
standard  requires  guards,  shields,  or 
equivalent  protection  to  be  provided  in 
areas  where  persons  are  exposed  to 
hazards  from  those  sources.  Some 
conunenters  believed  the  standard 
should  address  all  instances  where  a 
hazard  is  created  by  flying  or  falling 
materials.  MSHA  has  limited  the  scope 
of  the  standard  in  the  final  rule  to  those 
hazards  associated  with  the  operation  of 
screens,  crushers,  or  conveyors  because 
several  other  safety  standards  already 
provide  protection  from  other  specific 
sources  of  flying  or  falling  materials. 

Section  56/57.14111    Slusher, 
backlash  guards  and  securing.  This  final 
standard  revises  existing  SS  56/57.9015. 
It  requires  that  safety  devices  be 
provided  when  slushers  are  used.  A 
slusher  is  a  versatile  piece  of  machinery 
which  is  used  to  move  material  or  other 
machinery  by  means  of  a  hoisting 
engine,  cables,  and  two  dnuns  on  which 
the  cable  is  wound.  It  is  distinguished 
from  a  similar  machine  known  as  an 
"air  tugger"  which  has  a  single  drum 
and  cable. 

Conunenters  suggested  that  the 
proposed  rule's  requirement  to  securely 
anchor  slushers  and  equip  them  with 
rollers  and  drum  covers  be  limited  to 
situations  where  persons  are  exposed  to 
slushing  operations.  MSHA  agrees  and 
the  final  rule  adds  this  qualification  to 
address  situations  where  slushing 
operations  are  performed  by  remote 
control  or  from  protective  enclosures. 
Conunenters  also  suggested  that  cable 
guides  be  permitted  in  place  of  rollers. 
MSHA  did  not  adopt  this  suggestion 
because  guides  can  cause  burrs  to 
develop  on  the  cable  and  increase  the 
chance  of  a  hangup  or  break  in  the 
cable. 

In  response  to  conunenters,  the  final 
rule  expressly  states  that  the  standard 
does  not  apply  to  air  tuggers  of  10 
horsepower  or  less  that  have  only  one 
cable  and  one  drum.  As  noted  in  the 
preamble  to  the  proposed  rule,  this 
standard  is  not  intended  to  apply  to 
such  devices  since  their  low  horsepower 
minimizes  the  hazards  associated  with 
slushers. 


Section  56/57.14112    Construction 
and  maintenance  of  guards.  This  final 
standard  replaces  and  consolidates 
existing  §§56/57.14006  and  56/57.14007. 
As  with  the  existing  standards,  it 
addresses  construction  characteristics, 
maintenance,  and  safe  practice 
requirements  for  guards.  To  be  useful 
and  effective,  guards  must  not 
themselves  create  a  hazard  and  must  be 
able  to  withstand  the  vibration,  shock, 
and  wear  to  which  they  would  be 
subjected  during  normal  operations.  In 
response  to  conunenters,  the  rule  does 
not  include  the  proposed  rule's  reference 
to  "all  reasonable"  vibration,  shock,  and 
wear  and  clarifies  that  guards  must  be 
able  to  stand  up  to  the  stresses  they  will 
be  subjected  to  during  normal  operation. 
Both  the  existing  standard,  and  the  new 
standard  require  that  guards  remain 
seouely  in  place  while  machinery  is 
being  operated.  However,  the  final 
standard  permits  removal  of  the  guard 
when  the  testing  or  adjustment  of  the 
machinery  could  not  otherwise  be 
performed.  The  existing  standard  had 
permitted  guard  removal  only  for 
testing. 

Section  56/57.14113    Inclined 
conveyors:  backstop  or  brakes.  This 
final  standard  clarifies  existing  {  J  56/ 
57.9013.  It  requires  the  installation  of 
backstops  or  brakes  on  drive  units  of 
inclined  conveyors  to  prevent  the 
conveyors  from  nmning  in  reverse  and 
exposing  persons  to  the  risk  of  material 
rushing  downward  which  can  occur 
when  the  incline  causes  the  conveyor 
and  the  material  being  conveyed  to 
reverse  direction.  The  final  standard 
clarifies  that  these  devices  are  installed 
on  the  drive  units  of  inclined  conveyors. 

Conunenters  were  concerned  that  the 
standard's  requirement  for  devices 
which  "prevent"  conveyors  from 
running  in  reverse  might  prohibit  the 
slight  backward  motion  which  occiu^ 
when  the  brake  is  setting  up.  Because 
the  standards  performance  objective  is 
to  prevent  conveyors  from  "nmning"  in 
reverse,  the  momentary  backward 
motion  as  the  brake  engages  would  not 
constitute  a  violation. 

Section  56/57.14114    Air  valves  for 
pneumatic  equipment.  This  final 
standard  clarifies  the  requirements  of 
existing  SS  56/57.9026.  It  requires  a 
manual  master  quick-close  type  air 
valve  on  all  pneumatic-powered 
equipment  if  there  is  risk  of  uncontrolled 
movement  of  the  equipment  when  the 
air  supply  is  activated.  The  valve  is 
required  to  be  closed  unless  the 
equipment  is  being  operated. 

Some  conunenters  wanted  the 
standard  to  be  revised  to  apply  only  to 
operator  controlled  self-propelled 
pneumatic  powered  equipment  which  is 


used  for  loading,  hauling,  and  dumping. 
In  MSHA's  view,  all  types  of  pneumatic 
powered  equipment  which  present  a 
potential  for  uncontrolled  movement 
upon  activation  of  the  air  supply,  need 
to  be  equipped  with  this  safety  valve. 
MSHA  notes  that  these  valves  are  a 
standard  feature  on  most  types  of 
pneumatic  equipment  which  have  this 
hazard  potentiai.  MSHA  is  aware  that 
some  equipment  is  provided  with  a 
control  trigger  switch  and  cannot  be 
activated  unless  the  trigger  is  depressed. 
Pneumatic  powered  equipment  provided 
with  a  trigger  switch  control  is  not 
required  to  have  a  master  valve  since  no 
unconfrolled  motion  could  occur  until 
the  trigger  is  depressed. 

Some  conunenters  opposed  the 
proposed  rule's  requirement  that  the 
valve  be  dosed  unless  the  equipment  is 
being  operated.  They  believed  it  was 
uimecessary  to  have  the  valve  closed 
when  the  equipment  was  not  connected 
to  the  air  supply.  Other  conunenters 
favored  having  the  valve  remain  closed 
except  during  operation  of  the 
equipment.  MSHA  retained  this 
requirement  in  the  final  rule  to  avoid  the 
potential  for  injury  which  may  occur 
when  equipment  with  an  open  valve  is 
inadvertently  connected  to  an  open  air 
supply,  thereby  creating  sudden 
movement  of  the  pneumatic  equipment. 

Section  56/57.14115    Stationary 
grinding  machines.  This  final  standard 
revises  and  clarifies  existing  S  S  56/ 
57.14008.  As  with  the  existing  standard, 
the  final  standard  requires  peripheral 
hoods,  safety  washers,  and  adjustable 
tool  rests  as  safety  devices  for 
stationary  grinding  machines.  It 
specifies  the  maximum  allowable 
opening  between  adjustable  tool  rests 
and  grinding  wheels.  The  tool  rest 
opening  is  an  important  safety 
consideration  because  a  gap  which  is 
larger  than  the  width  of  the  material 
being  ground  can  allow  the  material  to 
be  drawn  into  the  grinding  wheel  and 
cause  serious  injury.  To  eliminate  this 
hazard,  the  standard  requires  that  the 
opening  be  set  so  that  aU  points 
between  the  grinding  surface  of  the 
wheel  and  the  tool  rest  are  not  greater 
than  Vi  inch. 

The  existing  standard  required  the 
tool  rest  opening  to  be  set  as  close  as 
practical  to  the  wheel.  In  the 
preproposal  draft,  the  agency  included  a 
performance  oriented  requirement  that 
would  have  permitted  a  variable  tool 
rest  opening,  as  long  as  the  opening  was 
smaller  than  the  material  being  worked. 
The  proposed  rule  provided  that  the 
opening  not  exceed  V^  inch.  Although 
some  conunenters  preferred  the  variable 
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opening  requirement,  other  commenters 
supported  the  Vs  inch  requirement. 

The  Vs  inch  opening  has  been 
recognized  as  a  setting  which  provides 
reliable  protection  from  the  serious 
hazard  of  material  being  drawn  into  the 
grinding  wheel.  The  opening  is  also 
identical  to  the  ANSI  recommended 
practice  for  grinding  wheel  tool  rest 
settings  which  that  organization  has 
advocated  for  four  decades. 

A  risk  associated  with  the  variable 
setting  approach  is  that  each  individual 
may  have  to  adjust  the  tool  rest  opening 
prior  to  using  the  grinding  machine. 
Failure  to  make  the  adjustment  or 
misjudgment  as  to  the  maximum  safe 
opening,  could  cause  a  serious  injury  if 
the  material  gets  drawn  into  the  grinder. 
\  Maintaining  a  maximum  Vs  inch  opening 
provides  protection  regardless  of  the 
size  of  the  material  being  worked  or 
whether  the  opening  is  checked  prior  to 
use.  For  these  reasons,  MSHA  believes 
that  a  fixed  Vs  inch  maximum  opening 
more  effectively  addresses  the  hazard 
than  would  a  requirement  permitting 
variable  openings. 

Commenters  also  suggested  that  the 
standard  include  two  additional  safety 
practices  for  stationary  grinding 
machines.  One  suggestion  was  the 
inclusion  of  the  "ring  test"  to  verify  that 
new  grinding  wheels  are  nondefective 
prior  to  their  installation  on  a  grinding 
machine.  Another  commenter  suggested 
that  the  standard  prohibit  the  practice  of 
grinding  items  on  the  side  of  the  wheel, 
instead  of  the  surface  edge.  These 
situations  are  addressed  by  (fi  56/ 
57.14205.  which  require  that  tools  and 
equipment  be  used  according  to  the 
manufacturer's  specification  and 
instructions. 

Section  58/57.14116    Hand-held 
power  tools.  This  final  standard  revises 
existing  S  S  56/57.14010.  It  addresses 
operating  controls  for  certain  classes  of 
hand-held  power  tools.  The  existing 
staiuiard  required  constant  pressure 
operating  switches,  or  their  equivalent, 
for  these  tools.  The  final  standard 
clarifies  these  requirements  and  lists  the 
tools  to  which  it  applies.  It  requires 
power  drills,  disc  sanders,  grinders, 
circular  saws,  and  chain  saws  to  be 
equipped  with  operating  controls 
requiring  ccmstant  hand  or  finger 
pressure.  Many  power  drills,  disc 
sanders,  and  grinders  are  also  equipped 
with  devices  which  can  lock-on  the 
operating  controls.  Under  the  final  rule, 
these  tools  are  to  be  operated  oidy  by 
using  the  constant  pressure  switch  when 
they  are  being  operated  by  hand. 
Circular  saws  and  chain  saws  are 
prohibited  &om  having  devices  which 
"lock-on"  the  operating  controls. 


Under  the  proposed  rule,  the  standard 
would  have  prohibited  the  presence,  as 
well  as  the  use,  of  lock-on  devices  for 
each  of  these  classes  of  power  tools. 
Although  commenters  agreed  that 
circular  and  chain  saws  should  not  be 
equipped  with  lock-on  devices,  several 
commenters  objected  to  the  proposal's 
requirement  to  forbid  lock-on  devices  on 
power  drills,  disc  sanders,  and  grinders 
because  many  of  them  are  sold  with 
these  devices  and  the  proposal  would 
have  required  their  removal. 
Commenters  suggested  that  improper 
removal  of  the  devices  could  result  in 
increased  hazards  for  persons  using  the 
tools  in  the  hand-held  mode. 
Commenters  also  were  concerned  that 
the  devices  were  permitted  for  certain 
work  areas  regulated  by  OSHA,  but 
under  the  proposal  would  have  been 
prohibited  at  mines. 

The  final  standard  recognizes  that 
many  power  drills,  sanders,  and 
grinders  are  manufactured  with  lock-on 
devices  as  a  standard  feature.  One 
reason  these  tools  come  equipped  with 
lock-on  devices  is  to  permit  their  use  in 
machine  stands.  For  example,  a  hand- 
held drill  secured  in  a  machine  stand 
can  serve  as  a  drill  press.  Although  the 
lock-on  devices  need  not  be  removed, 
the  standard  continues  to  prohibit  their 
use  when  the  tool  is  operated  in  the 
hand-held  mode.  Commenters 
acknowledge  the  potential  for  serious 
injury  when  loss  of  control  occurs.  Some 
manufacturers  of  these  power  tools  have 
also  recognized  the  potential  hazards 
and  advise  that  the  lock-on  feature  be 
utilized  only  when  the  portable  tool  is 
placed  in  a  stationary  machine.  By  not 
requiring  the  lock-on  feature  to  be 
removed,  these  power  tools  can  be  used 
in  stationary  machines  at  mines  and  can 
continue  to  be  used  at  work  sites 
injected  by  OSHA,  to  the  extent 
permitted  by  appticable  standards. 

Some  commenters  believed  that  use  of 
a  lock-on  device  could  lessen  fatigue  for 
the  tool  operator.  MSHA.  however, 
believes  that  the  devices  should  not  be 
substituted  for  rest  when  the  users  of 
power  tools  become  fatigued. 

Section  56/57.14130    Roll-over 
protective  structures  (ROPSJ  and  seat 
belts.  This  fmal  standard  is  derived  from 
and  replaces  existing  $§56/57.9088.  It 
applies  only  to  surface  mining 
equipment,  and  specifies  the  types  of 
equipment  which  must  have  roU-over 
protective  structures  and  seat  belts  to 
protect  equipment  operators  in  event  of 
an  accident 

Many  commenters  were  directed  to 
the  scope  of  equipment  covered  by  this 
standard.  Some  commenters  wanted  the 
standard  to  include  underground 


equipment  while  others  were  opposed  to 
such  an  extension.  A  third  group  wanted 
to  exempt  equipment  which  operates  in 
flat  areas. 

The  final  standard  retains  the  existing 
standard's  scope  and  would  apply  to 
surface  mines  and  surface  areas  of 
underground  mines.  MSHA's  accident 
data  does  not  support  requiring  ROPS  in 
underground  mines.  However,  accident 
data  strongly  supports  the  need  for 
ROPS  for  surface  equipment.  From  1983 
through  1986,  21  miners  were  killed 
while  operating  the  type  of  equipment 
addressed  by  the  roll-over  and  seat  belt 
protection  requirements  of  this  standard. 
In  16  of  these  fatal  accidents  the 
equipment  rolled  over.  In  11  instances 
no  roll-over  protective  structures  (ROPS) 
were  provided.  In  18  of  these  accidents 
seat  belts  were  not  worn;  either  because 
they  were  not  provided  (12)  or,  were 
provided  but  not  worn  (6).  As  to  the 
suggested  exemption  for  flat  areas, 
mining  equipment  is  exposed  to  varying 
terrains,  and  equipment  may  be 
susceptible  to  a  roll-over  in  level  or  near 
level  areas  under  certain  conditions, 
often  depending  upon  the  distribution  of 
the  load  on  the  equipment.  The  final 
standard  updates  the  existing  standard's 
references  to  SAE  documents  to  reflect 
the  most  current  publications. 

The  terminology  used  to  describe  the 
equipment  is  taken  from  the  referenced 
SAE  documents,  but  the  rule  does  not 
expand  the  classes  of  equipment  from 
those  addressed  by  the  existing  rule.  In 
the  proposed  rule,  MSHA  published  a 
table  which  compared  the  existing 
standard's  terminology  with  the  new 
terminology  for  these  classes  of  self- 
propelled  mobile  equipment  To  aid  in 
the  transition  to  this  new  terminology, 
the  comparison  table  has  been 
republished  in  this  preamble: 

Comparison  Table 


Current  SAE  and  final 
rule  terrrWiotOfly 

Existing  standard 
terminotogy 

Crawler  tractors  arxj 
crawter  loaders. 

Front-end  loaders, 
tractors,  and  dozers. 

Graders 

Uotor  graders 

Wheel  loaders  and 
vftteel  tractors. 

Front-end  loaders  and 
factors. 

The  tractor  portion  of 
semi-riKxinted 
scrapers,  dumpers, 
water  wagons,  tx>ttom- 
dump  wagons,  rear 
dump  waQons  ami 
towed  fifth  wheel 
attachments. 

SeN-propelied  acrapecs. 

Off -road  wtteeied  prime 
rtKxrers. 
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Comparison  Table— Continued 


Currant  SAE  wfd  final 
rule  tarminology 

Existing  standard 
terminology 

Skid^tMr  loaders 

Front-end  loaders 

AgricuHunl  tractor* 

Agricultural  tractors. 

Conunenters  questioned  whether 
particular  types  of  equipment  would 
require  ROPS.  The  Comparison  Table  is 
intended  to  assist  in  answering  these 
questions  and  will  resolve  most  matters. 
For  example,  one  commenter  asked 
whether  fork-lift  trucks  are  required  to 
have  ROPS.  Since  this  equipment  is  not 
listed  in  the  standard  or  the  comparison 
table,  it  is  not  required  to  have  ROPS. 
The  specific  SAE  dociunents  can  also  be 
consulted  in  resolving  particular 
questions  and  MSHA  district  offices  will 
assist  mine  operators  in  these  matters. 

The  standard  requires  roll-over 
protective  structtires  (ROPS)  and  seat 
belts  for  certain  classes  of  self-propelled 
mobile  equipment  The  performance 
requirements  for  these  safety  devices 
are  based  upon  technical  doctunents 
developed  by  SAE.  These  docimients 
are  incorporated  by  reference  in  this 
rule  in  recognition  of  the  extensive 
engineering  criteria  which  must  be 
considered  when  constructing  and 
installing  roll-over  protective  structiues. 
ROPS  must  be  able  to  provide  protection 
from  varying  forces  exerted  from 
numerotu  directions  in  a  roll-over 
situation.  A  predictable  level  of 
performance  is  best  provided  by 
construction  which  meets  the 
specifications  of  these  SAE  documents. 

Some  conunenters  stiggested  that  the 
ROPS  label  information  be  made 
available  at  the  mine  as  an  alternative 
to  affixing  it  to  the  structure.  This 
concept  has  not  been  included  in  the 
final  rule  because  it  could  result  in  a 
mix-up  as  to  which  equipment  was 
matched  to  a  particular  model  of  ROPS. 
In  most  instances,  these  labels  are 
secured  to  the  structure  by  welding, 
riveting  or  some  other  relatively 
permanent  method.  The  chance  of 
dislodgment  dtuing  equipment  use  is 
remote. 

The  proposed  rule  would  have 
required  ROPS  to  be  installed  in 
accordance  with  the  recommendations 
of  the  manufacturer  and  also  specified 
the  grades  of  bolts  to  be  used  for 
attachment  purposes.  Some  conunenters 
were  concerned  that  this  provision  could 
result  in  the  use  of  inappropriate  bolts  in 
some  instances.  In  response  to  these 
comments,  the  final  rule  does  not  refer 
to  specific  bolts  since  the 
manufactiuer's  recommendations  will 


provide  the  coirect  grade  of  bolt  to  be 
used. 

This  final  standard  also  requires  that 
ROPS  be  maintained  to  assure  that  the 
performance  requirements  continue  to 
be  met  When  a  ROPS  is  subjected  to  a 
roll-over,  or  abnormal  structural  loading, 
either  the  equipment  manufacturer  or  a 
registered  professional  engineer  with 
knowledge  and  experience  in  ROPS 
design  must  recertify  that  the  ROPS 
continues  to  meet  the  performance 
requirements  of  this  standard.  A  similar 
recertification  would  also  be  in  order  if 
the  ROPS  undergoes  modifications  or 
repairs  for  any  other  reason. 

Several  manufacturers  of  ROPS  stated 
that  proper  repairs  or  alterations  require 
knowledge  as  to  how  the  specific  type  of 
ROPS  performs  during  plastic 
deformation.  Some  of  these  conunenters 
believed  that  only  manufacturers  should 
be  permitted  to  make  repairs,  while 
other  conunenters  believed  that 
engineers  with  the  experience  described 
above  were  fully  qualified.  Plastic 
deformation  relates  to  the  designed 
partial  collapse  of  some  ROPS  during  a 
roll-over  or  abnormal  structiu'al  loading, 
in  order  to  absorb  some  of  the  impact 
from  those  events.  Sometimes  a  ROPS 
may  outwardly  appear  to  be  sound  after 
such  an  event  while  having  undergone 
subtle  damaging  effects  to  its  integrity. 
In  the  final  rule,  MSHA  has  retained  the 
provision  allowing  registered  engineers 
with  knowledge  and  experience  in 
ROPS  design  to  certify  that  the  ROPS 
compUes  with  the  standard.  This 
knowledge  and  experience  should 
include,  where  appUcable,  information 
relating  to  performance  of  the  specific 
type  of  ROPS  during  plastic 
deformation. 

The  final  rule  continues  the  existing 
exemption  for  equipment  manufactiu'ed 
prior  to  luly  1, 1968,  since  much  of  that 
equipment  could  not  structiually  support 
ROPS. 

Some  conunenters  were  concerned 
that  ROPS  which  were  acceptable  under 
the  existing  standard  would  no  longer 
be  in  compliance.  The  final  standard's 
updated  references  apply  only  as  of  the 
effective  date  of  this  rule.  The 
standard's  new  requirement  appUes  to 
ROPS  installed  after  the  effective  date 
of  this  rule.  Equipment  currently  in 
compliance  under  existing  9S  56/57.9088 
will  continue  to  be  in  full  compliance 
with  the  new  standard  as  long  as  the 
affected  piece  of  equipment  remains  in 
service. 

Conunenters  also  addressed  the 
requirement  for  equipment  operators  to 
wear  seat  belts.  Many  conunenters 
supported  this  provision.  Others  noted 
that  its  successful  implementation  will 


require  educational  efforts  and,  in  some 
intances,  disciplinary  sanctions  for 
failure  to  abide  by  the  provision.  To 
address  commenters'  concerns  and  after 
reviewing  the  above  statistics,  the  final 
rule  requires  that  seat  belts  be  worn  by 
the  equipment  operator.  Some 
commenters  also  urged  that  an 
exception  be  permitted  for  situations 
when  the  equipment  operator  needs  to 
stand  in  order  to  operate  the  equipment. 
Graders  and  loaders  were  cited  as 
examples  of  equipment  which  require 
the  operator  to  stand  occasionally. 
MSHA  has  reviewed  these  concerns  but 
concludes  that  a  harness  and  safety  line 
must  be  used  in  the  limited  instances 
where  equipment  operators  might  be 
required  to  stand  while  operating  the 
equipment.  Standing  exposes  the 
equipment  operator  to  a  higher  risk  of 
losing  control  of  the  equipment  and 
falling  from  it.  Commenters  noted  that  in 
many  instances  equipment  operators 
have  been  nm  over  by  their  own 
equipment  after  jumping  or  falling  off. 
Assisting  equipment  operators  in 
maintaining  control  of  the  equipment  by 
keeping  the  operator  seated  and  in 
command  of  the  equipment's  controls 
diminishes  the  potential  for  a  roll-over. 
Therefore,  where  operators  must  stand, 
the  standard  requires  that  a  harness  and 
safety  line  be  used.  Standing  should 
rarely  be  required  since  the  controls  on 
graders  and  loaders  are  designed  to  be 
properly  operated  from  a  seated 
position. 

Many  comments  were  directed  to  the 
requirement  for  seat  belts.  The  proposed 
rule  referenced  a  single  dociunent  for 
seat  belts,  SAE  J386,  April  1980,  which 
requires  equipment  operators  to  wear 
seat  belts.  The  final  standard 
incorporates  by  reference,  SAE's  latest 
pubUcation.  SAE  J386,  "Operator 
Restraint  Systems  for  Off-Road  Work 
Machines",  1985. 

Some  commenters  beUeved  that  the 
standard  should  also  add  SAE  dociunent 
J 1194  for  agricultural  tractor  seat  belts. 
MSHA  agrees  and  the  final  rule  includes 
this  reference. 

The  final  standard  also  provides  that 
belts  shall  be  maintained  in  functional 
condition,  and  replaced  when  necessary 
to  assure  proper  performance. 

Conunenters  also  stated  "that  it  would 
be  extremely  difficult  to  keep  seat  belts 
'free'  frt>m  grease,  oil.  or  other 
deteriorating  agents  as  proposed".  The 
final  rule  deletes  this  requirement  for 
clean  belts  but  retains  the  criteria  for 
maintenance  and  replacement  of  seat 
belto. 

Section  56/57.14131    Seat  belts  for 
surface  haulage  trucks.  This  new 
standard  requires  that  seat  belts  be 
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provided  and  worn  in  haulage  tracks  at 
surface  mines  and  surface  areas  of 
underground  mines.  Under  the  existing 
§§56/57.9088.  seat  belts  are  required 
only  for  equipment  which  was  provided 
with  HOPS.  CkHnmenters  stated  that  the 
seat  belt  requirement  should  be 
expanded  to  include  haulage  trucks.  At 
the  public  hearings,  commenters 
continued  to  advocate  this  position  and 
they  cited  the  occurrence  of  many 
fatalities  involving  haulage  trucks  which 
may  have  been  avoided  had  seat  belts 
been  present  and  in  use.  No  commenters 
were  opposed  to  requiring  seat  belts  for 
haulage  trucks. 

MSHA  agrees  that  seat  belts  in 
haulage  trucks  would  save  lives 
provided  that  they  were  appropriate  for 
the  equipment  in  which  they  were 
installed.  A  review  of  308  accidents 
from  1982  to  1984,  involving  off-highway 
trucks  with  seat  belts,  indicates  that  130 
were  related  to  the  nonuse  of  seat  belts, 
including  6  fatalities.  Therefore,  the  final 
rule  adds  haulage  trucks  as  a  category 
of  equipment  for  which  seat  belts  are 
required  and  specifies  that  the  belts 
meet  SAE  requirements.  MSHA  expects 
that  this  requirement  will  have  only  a 
minimal  cost  effect  since,  as  stated  by 
one  equipment  manufacturer  at  the 
public  hearings,  seat  belts  are  a 
standard  feature  on  soch  equipment 
whether  ROPS  are  present  or  not. 

Section  56/57.14132    Homs  and 
backup  alarms  for  surface  equipment. 
This  revises  existing  li  56/57.9067.  It 
requires  that  mannaUy-operated  homs 
or  other  audible  warning  devices 
provided  on  self-pnqiriled  molnle 
equipment  be  maintained  in  a  functional 
manner.  It  is  applicable  to  surface  mines 
and  surface  areas  of  underground  mines 
only,  b'ecause  the  constmction  of  load, 
haul,  dump  vehicles  generally  used 
underground,  is  such  that  die  view  to  the 
rear  is  less  likely  to  be  obstructed.  The 
standard  protects  persons  from  the 
hazard  of  backing  eqnipment  when  the 
equipment  operator's  view  to  the  rear  is 
obstructed.  Where  there  is  an  obstructed 
view,  reverse  movement  alarms  or  the 
presence  of  an  observer  is  required.  This 
revised  standard  clarifies  the 
application  of  the  horn  and  backup 
alarm  requirements,  provides  alternative 
compliance  methods  and  exempts  rail 
equipment. 

Homs  are  provided  on  self-propelled 
mobile  equipment  for  several  purposes. 
An  equipment  operator  may  soun^  a 
horn  to  signal  that  equipment  motion  is 
imminent  The  operator  may  also  need 
to  warn  nearby  persons  of  die  presence 
of  the  moving  equipment  in  their  work 
area.  Homs  are  also  sounded  to  attract 
the  attention  of  other  equipment 


operators  in  the  area  when  a  collision 
may  be  likely  to  occur.  Equipment 
manufacturers  evalute  the  need  for 
homs  on  self-propelled  mobile 
equipment  as  part  of  the  design  process 
and  take  into  account  factors  which 
inchule:  The  size  and  operating  speed  of 
the  equipment;  the  operating  noise  of  the 
equipment  and  other  equipment  in  the 
area;  the  likeHhood  that  persons 
traveling  cm  foot  might  be  in  the  area; 
and  the  presence  or  absence  of  a  cab  or 
enclosure  on  the  a^ected  equipment  or 
nearby  equipment. 

Standards  56/57.9087  required  that 
these  audible  warning  devices  be 
provided  on  all  "heavy  duty"  mobile 
equipment.  "Heavy  duty"  was  not 
defmed,  and  application  of  the  horn 
requirement  was  a  source  of  confusion 
and  controversy.  During  the  rulemaking 
process,  commenters  suggested  that 
"certain  types  of  equipment  be 
exempted  from  the  rule  if  it  is  small, 
slow-moving,  provide  good  visibility  for 
the  operator,  is  track  equipment 
operated  at  extremely  slow  speeds 
coupled  with  high  engine  noise,  or  is  not 
equipped  with  homs  and  would  have  to 
be  retrofitted." 

Several  commenters  felt  that  a  hom 
was  not  necessary  so  long  as  the 
operator's  view  to  the  front  was  not 
obstmcted.  MSHA  believes  that  the 
equipment  operator's  good  visibility  to 
the  front  does  not  negate  the  need  for  a 
functioning  hom  since  persons  on  foot 
or  aboard  other  equipment  may  need  to 
be  wamed  of  a  developing  hazard. 

The  Agency  recognizes  that  many  of 
the  commenters'  concerns  are  taken  into 
account  by  equipment  designers  when 
determining  whether  or  not  a  hom 
should  be  provided  on  a  specific  type  of 
self-propeUed  mobile  equipment.  The 
final  rule,  therefore  does  not  require  that 
a  hom  be  installed  on  specific  types  of 
equipment  However,  where  a  hom  is 
provided  as  a  design  feature  on  a  piece 
of  equipment  it  must  be  maintained  in 
functional  condition. 

The  standard  also  addresses 
situations  where  the  equipment  is 
operated  in  a  reverse  direction  with  the 
operator's  view  to  the  rear  obstructed. 
Under  these  circumstances,  reverse 
movement  alrams  or  the  presence  of  an 
observer  is  required.  Existing  §  §  56/ 
57.9087,  requires  an  automatic  reverse 
signal  alarm  which  is  audible  above  the 
surrounding  noise  level  or  on  observer 
to  signal  when  it  was  safe  to  back  up. 
The  final  rule  retains  these  two 
alternatives  and  provides  additional 
compliance  methods  which  have  been 
developed  in  recent  srears. 

Wheei-moonted  bell  alarms  are 
permitted  provided  they  sound  at  least 


once  for  each  three  feet  of  reverse 
movement.  Bell  alarms  are  appropriate 
and  effective  in  some  instances  because 
they  do  not  rely  upon  an  electrical 
source  for  initiation.  In  muddy 
conditions,  however,  they  can  become 
clogged  and  rendered  useless.  Mine 
operators  must  evaluate  roadway 
conditions  at  their  mine  site  to 
determine  whether  bell  alarms  would  be 
appropriate. 

Recent  advances  in  backup  alarm 
technology  have  resulted  in  the 
development  of  discriminating  backup 
alarms,  commonly  referred  to  as 
proximity  devices,  which  are  an 
acceptable  compliance  alternative  under 
the  revised  standard  provided  that  they 
offer  coverage  of  the  entire  "blind  area". 
These  discriminating  backup  alarm 
systems  employ  infrared  light 
ultrasonics  or  radar  and  the  alarm  is 
activated  only  when  a  person  or  object 
is  detected  in  the  obstructed  area  of 
view.  Ultrasonic  and  radar  systems 
have  been  found  to  provide  more 
effective  coverage  of  the  "blind  area". 
One  of  the  advantages  of  these  new 
systems  is  the  fact  that  the  alarm  is 
sounded  only  when  a  hazard  exists, 
rather  than  every  time  equipment  is  put 
in  reverse.  The  constant  sounding  of  a 
conventional  backup  alarm  system  may 
become  an  accustomed  sound  of  the 
mining  environment  and  therefore  be 
less  noticeable  and  effective  as  a 
warning.  Additional  information  on 
discriminating  backup  alarms  is 
available  from  the  Bureau  of  Mines.  2401 
E  Street  NW..  Washington.  DC,  20241 
(see  Technology  News  Bulletin  No.  255. 
August  1986.  and  Information  Circular 
No.  9079, 1966). 

Ail  audible  reverse  alarm  systems 
acceptable  as  compisring  with  this 
standard  must  be  sufficientiy  loud  to  be 
heard  above  the  surrounding  noise  level. 

MSHA  has  received  numerous 
petitions  for  modification  of  the  audible 
backup  alarm  requirement  from  mining 
operations  which  are  located  near 
residential  areas  and  operate  on 
multiple  shifts.  In  these  instances,  mine 
operators  requested  that  they  be 
allowed  to  use  reverse-activated  strobe 
lights  in  order  to  comply  with  local  noise 
ordinances.  Strobe  Kghts  are  effective  as 
warning  devices  under  darkened 
conditions.  The  final  rule  provides  that 
these  strobe  lights  may  be  used  in  place 
of  audible  alarms  dining  nig^t 
operations  only. 

Section  57.14180    Mantrip  trolley 
wire  hazards  underground.  This  final 
standard  appears  as  proposed.  No 
comments  were  received.  It  is  derived 
from  existing  §  57.9115,  and  is 
applicable  underground  only.  It  provides 
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protection  for  miners  being  transported 
on  trolley-powered  mantrips  by 
requiring  that  the  mantrip  be  covered  if 
there  is  a  danger  of  persons  contacting 
the  energized  trolley  wire. 

Section  57.14161    Makeshift 
couplings.  This  final  standard  appears 
as  proposed  since  no  comments  were 
received.  It  is  derived  from  existing 
S  57.9098,  and  is  applicable  underground 
only.  It  addresses  the  hazards  which 
exist  when  improper  devices  are  used 
for  connecting  individual  cars  or 
components  of  a  train.  Couplings  other 
than  those  designed  for  the  specific 
equipment  are  permitted  only  during  the 
movement  of  disabled  rail  equipment 
provided  that  no  hazard  to  persons  is 
created. 

Section  57.14162    Trip  lights.  This 
final  standard  appears  as  proposed 
since  no  comments  were  received.  It  is 
derived  &Y)m  existing  9  57.9112.  and  is 
applicable  underground  only.  It  provides 
for  a  visible  signal  m  the  darkened 
imdeiground  environment  as  an 
indication  to  miners  that  passing  trains 
have  cleared  their  area  and  that  backing 
trains  are  approaching. 

Safety  Practices  And  Operational 
Procedures 

Section  56/57.14Z00    Warnings  prior 
to  starting  or  moving  equipment.  TTiis 
final  standard  revises  existing  S9  56/ 
57.9005.  It  requires  that  equipment 
operators  give  an  effective  warning  prior 
to  starting  crushers  and  before  movmg 
self-propelled  equipment 

Commenters  were  concerned  about 
the  scope  of  die  proposed  standard 
since  it  did  not  spedfy  the  types  of 
equipment  to  which  it  applied.  They  also 
noted  that  some  types  of  equipment 
would  need  to  be  started  in  order  to 
actuate  the  warning  devices. 

The  final  standard  specifies  that  it 
applies  to  self-propelled  mobile 
equipment  and  crushers.  It  also  clarifies 
that  a  warning  must  be  given  before 
starting  a  crusher  and  before  moving  the 
equipment 

Section  56/57.14201    Conveyor  start- 
up warning.  This  final  standard  revises 
existing  {§  56/67.9006.  It  addresses  the 
concern  that  persons  be  clear  of 
conveyors  before  they  are  started.  As 
with  the  existing  standard,  the  final 
standard  provides  that  in  situations 
where  the  conveyor  operator  can 
observe  the  entire  lenth  of  the  conveyor 
from  the  starting  switch,  a  visual  dieck 
is  required  to  make  certain  that  persons 
are  in  the  clear.  Where  the  conveyor 
operator  cannot  view  the  entire 
conveyor  length  from  the  starting 
switch,  a  system  which  provides  visible 
or  audible  warning  of  the  impending 
conveyor  movement  is  required.  The 


final  standard  also  requires  that  the 
warning  must  be  repeated  if  conveyor 
motion  does  not  occur  within  30  seconds 
after  the  warning  is  given. 

Commenters  questioned  how  the 
standard  would  be  applied  for  multi- 
conveyor  systems.  Whether  a  single  belt 
or  several  belts  are  involved  in  the 
conveyor  system,  the  deciding  factor  in 
determining  whether  a  visual  check  or  a 
warning  device  is  required  is  the  ability 
of  the  conveyor  operator  to  see  the 
entire  length  of  the  conveyor  fhim  the 
starting  switch.  Where  the  entire  length 
cannot  be  seen,  the  warning  device  is 
required. 

Some  commenters  beheved  the  30- 
second  interval  between  the  warning 
and  the  start  of  the  conveyor  is  too  short 
and  recommended  a  6G-second  interval 
be  permitted  to  allow  multiple  belt 
systems  sufficient  time  to  start.  MSHA 
has  retained  the  30  second  interval  to 
assure  that  the  warning  will  be  effective. 
Longer  intervals  may  result  in  a  lapse  of 
attention  or  disregard  of  the  warning.  In 
most  instances,  belt  systems  will  be  able 
to  start  within  30  seconds  after  the 
warning  is  given.  MSHA  believes  that  in 
the  few  instances  where  systems  take 
longer  to  start,  improved  safety  will  be 
provided  by  repeating  the  warning  when 
motion  does  not  begin  within  30 
seconds. 

The  standard  does  not  specify  the 
minimum  amount  of  time  between  the 
warning  and  the  conveyor  start-up. 
Sufficient  time  must  be  allowed, 
however,  for  affected  persons  to  leave 
the  hazardous  area. 

Section  56/57.14202   Manual 
cleaning  of  conveyor  pulleys.  TTiis  final 
standard  renumbers,  but  otherwise  does 
not  change,  existing  99  56/57.14033. 
Commenters  supported  the  retention  of 
this  standard  which  prohibits  manual 
cleaning  of  conveyor  pulleys  when  the 
conveyor  is  in  motion  to  prevent 
entanglement  of  persons  in  the  pulleys. 

Section  56/57. 14203    Application  of 
belt  dressing.  This  final  standard 
replaces  and  clarifies  existing  99  56/ 
57.14034.  As  with  the  existing  standard, 
the  final  standard  prohibits  the  manual 
application  of  belt  dressing  while  belts 
are  in  motion  except  where  a 
pressurized-type  applicator  is  used  that 
does  not  require  reaching  inside  the 
guards. 

Some  commenters  believed  that  any 
appUcator  which  does  not  require 
reaching  inside  the  guard  should  be 
permitted.  MSHA  did  not  adopt  tiiis 
suggestion  because  only  pressurized  belt 
dressing  appUcators  afford  protection 
from  the  risk  of  persons  or  the 
applicator  becoming  ensnared  by  belt 
movement  Because  this  standard 
applies  only  to  the  manual  application 


of  belt  dressing,  it  does  nor  restrict  the 
use  of  mechanical  means  of  application, 
such  as  drip-type  devices. 

Section  56/57.14204    Machinery 
lubrication.  This  final  standard  replaces 
and  revises  existing  99  56/57.14035. 
Manual  lubrication  of  machinery  while 
it  is  in  motion  often  exposes  persons  to 
a  risk  of  harm.  Serious  injuries  have 
occiured  when  persons  have  attempted 
to  apply  lubricant  from  outside  a  guard 
by  using  a  hand-held  extension,  such  as 
a  stick  coated  with  lubricant.  For  these 
reasons,  the  final  standard  continues  to 
prohibit  the  manual  lubrication  of 
machinery  while  it  is  in  motion,  where 
application  of  the  lubricant  may  expose 
persons  to  injury. 

The  existing  standard  and  the 
proposed  standard  specifically  allowed 
for  lubrication  of  operating  machinery 
through  the  use  of  extended  fittings  and 
cups.  This  provision  has  been  removed 
bom  the  final  standard  at  the  suggestion 
of  commenters  because  it  is 
unnecessary.  The  performance-oriented 
language  of  the  final  standard  allows  for 
the  use  of  these  types  of  devices  since 
they  do  not  expose  persons  to  the 
hazards  addressed. 

Section  56/57.14205   Machinery, 
equipment,  and  tools.  This  final 
standard  makes  editorial  changes  to 
existing  9  56/57.14036. 

Some  commenters  considered  the 
requirement  to  use  machinery, 
equipment  and  tools  according  to  the 
manufacturer's  specifications  and 
instructions  as  proposed  in  9  58.14208,  to 
be  unreaUstic  in  some  mining  situations. 
They  proposed  that  this  standard  be 
deleted.  MSHA  agrees  that  die 
manufacturers'  specifications  and 
instructions  could  go  beyond  the  intent 
of  this  regulation.  However,  MSHA 
notes  that  serious  mining  accidents  can 
occur  bom.  the  misuse  of  equipment.  For 
example,  haulage  trucks  can  be  loaded 
beyond  their  design  capacity,  and 
braking  and  suspension  systems  can 
fail  MSHA  has  therefore,  retained  the 
requirement  that  machinery,  equipment 
and  tools  shall  not  be  used  beyond  the 
design  capacity  intended  by  the 
manufactiuer  where  such  use  may 
create  a  hazard  to  persons. 

This  final  standard  permits  mine 
operators  to  modify  the  machinery, 
equipment  or  tools  they  purchase  bom 
manufacturers  to  suit  their  particular 
mining  needs  provided  that  hazards  to 
persons  aren't  created.  Overloading  of 
equipment,  such  as  haulage  vehicles  and 
cranes,  that  can  create  a  hazard  to 
equipment  operators  and  other  persons 
in  the  area  would  not  be  permitted  by 
this  standard. 
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Some  commenters  also  considered 
this  standard  to  be  duplicative  of  §  56/ 
57.14200  (defects  affecting  the  safe 
operation  of  machinery,  equipment,  or 
tools).  The  focus  of  this  standard  is  the 
safe  use  and  modiHcation  of  mining 
equipment  while  §  56/57.14200  address 
defective  equipment.  Defects  may  exist 
or  develop  in  equipment  even  when 
used  within  the  design  capacity 
intended  by  the  manufacturers  or  when 
it  has  been  modified  safely. 

Section  56/57.14206    Securing 
movable  parts.  This  final  standard 
consoUdates  existing  §§  56/57.9031  and 
56/57.9032.  Together  these  standards 
address  safety  procedures  to  be 
followed  to  secure  movable  parts  when 
moving  equipment  between  work  areas, 
and  when  this  type  of  equipment  is 
unattended  or  not  in  use. 

Paragraph  (a)  addresses  the 
procedures  to  be  used  when  moving  this 
equipment  between  workplaces. 
Commenters  believed  the  standard 
should  recognize  that  the  extent  to 
which  a  movable  part  needs  to  be 
secured  depends  on  the  type  of 
equipment  involved.  These  commenters 
were  concerned  that  the  proposed 
rules's  requirement  for  movable  parts  to 
be  secured  in  a  safe  travel  position 
could  imply  type  of  physical  or 
mechanical  restraint  system  in  each 
instance.  The  final  rule  clarifies  that  the 
movable  part  is  to  be  positioned  in  the 
travel  mode.  Mechanical  securing  would 
only  be  necessary  when  required  for 
safe  travel.  For  example,  when  a  drill 
mast  or  boom  is  mounted  on  a  piece  of 
mobile  equipment  it  would  be 
insufficient  to  only  place  the  boom  in  its 
travel  mode.  The  drill  mast  would  also 
need  to  be  mechanically  seciu-ed  to 
prevent  it  fi-om  moving  about  during 
travel  between  workplaces.  In  contrast, 
securing  a  bulldozer  blade  would 
require  lowering  of  the  blade  to  the 
normal  travel  position. 

Paragraph  (b],  which  addresses  the 
procedures  for  securing  these  movable 
parts  when  equipment  is  unattended  or 
not  in  use,  has  also  been  clarified  in  the 
final  rule  to  reflect  that  the  method  of 
securing  depends  upon  the  movable  pari 
involved.  In  each  instance  the  objective 
is  to  prevent  movement  of  the  movable 
part  when  it  could  create  a  hazard  to 
persons. 

Section  56/57.14207    Parking 
procedures  for  unattended  equipment. 
This  final  standard  consolidates  existing 
§S  56/57.9036  and  56/57.9037  and  sets 
forth  the  procedures  to  be  followed  to 
prevent  mobile  equipment  from  moving 
when  left  unattended.  Whenever 
equipment  is  unattended,  the  standard 
requires  that  the  controls  be  placed  in 
the  park  position  and  the  parking  brake. 


if  provided  on  the  equipment,  be  set.  In 
addition,  when  mobile  equipment  is 
parked  on  a  grade,  the  wheels  or  tracks 
must  also  be  either  chocked  or  turned 
into  bank  or  rib.  Except  for  an  editorial 
change  deleting  the  reference  to  the 
underground  term  "rib"  in  Part  56,  the 
final  standard  adopts  the  wording  of  the 
proposed  standard. 

Several  comments  were  directed  to 
the  proposed  standard's  requirement  for 
setting  the  parking  brake.  Some 
commenters  stated  that  they 
experienced  continual  maintenance 
problems  with  parking  brakes  because 
employees  chronically  forget  to 
disengage  them  before  moving 
equipment.  Others  stated  that 
maintenance  problems  with  parking 
brakes  develop  from  the  failure  to  use 
them.  These  commenters  believed  that  it 
would  be  better  to  save  the  parking 
brake  for  emergency  situations.  As  an 
alternative,  they  suggested  having  the 
vehicle  cut  a  ditch  in  the  road  or  be 
turned  into  a  berm  or  rib.  They  also 
believed  that  it  was  uimecessary  to 
apply  the  parking  brake  when  the 
vehicle  was  on  level  ground.  MSHA  has 
considered  each  of  these  viewpoints,  but 
believes  that  parking  brakes  should  be 
fully  utilized  for  their  intended  purpose. 
Although  a  parking  brake  might  be 
engaged  as  a  last  resort  to  provide  an 
additional  means  of  slowing  a  vehicle  in 
an  emergency  situation,  it  is  not 
designed  or  intended  for  that  purpose. 
Parking  brakes  are  intended  for  the 
purpose  of  keeping  stopped  equipment 
stationary.  In  contrast,  many  types  of 
self-propelled  mobile  equipment  used  in 
mining  are  designed  with  an  emergency 
braking  system  that  is  distinct  from  the 
parking  brake.  Manufacturers  advise,  in 
their  equipment  operating  instructions, 
that  parking  brakes  are  to  be  applied 
any  time  the  equipment  is  stopped  and 
is  to  remain  stationary.  In  some 
instances  vehicle  manufactiuing  design 
prevents  starting  of  the  equipment 
unless  the  brake  is  engaged. 

The  requirement  for  application  of  the 
peirking  brake  applies  regardless  of 
whether  a  level  surface  or  a  grade  is 
involved.  In  some  situations  it  would  be 
difficult  to  accurately  detect  whether  the 
surface  is  level  or  on  a  grade  which  may 
cause  a  vehicle  to  overcome  its  own 
rolling  resistance.  Grades  as  litUe  as  one 
to  three  percent  can  cause  a  vehicle  to 
overcome  its  own  inertia.  In  those 
limited  situations  where  training  is 
ineffective  to  remind  employees  to 
disengage  the  parking  brake  before 
moving  vehicles,  warning  lights  or  an 
inter-lock  system  that  prevents 
equipment  from  moving  until  the  brake 
is  released  can  be  installed. 


Commenters  also  asked  MSHA  to 
explain  the  standard's  requirement  to 
place  the  operating  controls  in  the  park 
position.  These  commenters  noted  that 
placing  the  controls  in  neutral  is  the 
park  position  for  some  vehicles,  while 
low  gear  is  used  for  others.  Due  to  these 
variations,  MSHA  used  the  term  "park 
position"  to  convey  that  the  controls  are 
to  be  placed  in  the  position 
recommended  by  the  manufacturer 
when  equipment  is  unattended. 

Section  56/57.14208    Warning 
devices.  This  final  standard 
consolidates  existing  SS  56/57.9049  and 
56/57.9068,  The  proposed  standard 
addressed  the  need  for  warning  devices 
in  three  distinct  situations  involving 
mobile  equipment.  It  required  warning 
devices  when  parked  mobile  equipment 
creates  a  hazard  to  persons  in  vehicles; 
when  mobile  equipment  is  carrying 
extended  loads;  and  when  restricted 
clearances  create  a  hazard  to  persons  in 
mobile  equipment  During  the 
realignment  of  standards  within 
Subparts  H  and  M,  it  became  apparent 
that  the  third  situation,  restricted 
clearances,  addressed  warnings  which 
would  be  located  on  roadways, 
railroads,  and  loading  and  dumping  sites 
rather  than  warnings  affixed  to  the 
machinery  and  equipment.  This 
requirement  was,  therefore,  transferred 
to  Subpart  H  as  §5  56/57.9306.  Warnings 
on  parked  mobile  equipment  and 
extended  loads  being  transported  on 
equipment  are  retained  within  this  final 
standard. 

Paragraph  (a)  is  derived  from  existing 
§§  56/57.9068  and  requires  that  visible 
warning  devices  be  used  when  parked 
mobile  equipment  creates  a  hazard  to 
persons  in  vehicles.  Warning  devices 
are  required  when  the  location  of  a 
parked  vehicle  poses  a  risk  that  a 
moving  piece  of  equipment  may  strike  it 
The  warning  device  alerts  the  operator 
of  the  moving  equipment  of  the  presence 
and  hazardous  location  of  the  parked 
equipment 

Paragraph  (b)  is  derived  from  existing 
!S  56/57.9049.  The  final  standard 
provides  that  when  mobile  equipment 
has  loads  that  extend  beyond  its  sides, 
or  more  than  four  feet  beyond  its  rear, 
warning  flags,  or  where  visibility  is 
limited,  warning  lights,  must  be  at  the 
end  of  the  projection.  Commenters 
believed  the  standard  should  permit  the 
alternative  of  allowing  persons  to  walk 
alongside  the  extended  load,  carrying 
the  warning  flag  or  light  MSHA  agrees 
and  the  final  standard  permits  this 
procedure. 

Although  some  commenters  believed 
the  standard  should  only  require 
warning  flags  or  lights  when  visibility  is 
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limited,  MSHA  has  retamed  these 
requirements  for  all  instances  involving 
extended  loads.  Even  where  visibility  is 
not  Umited,  the  hct  that  a  load  is 
extended  may  not  always  be  readily 
recognizable.  Hie  warning  device  serves 
to  alert  other  persons  of  this  condition 
and  acts  as  a  depth  perception  aid. 

Commenters  also  su^ested  that  the 
standard  permit  a  vehicle  to  travel 
behind  an  extoided  load  as  an 
alternative  to  the  flag  or  light  The 
requirement  to  provide  a  warning  flag  or 
light  is  a  standard  safety  practice 
regardless  of  whether  a  vehicle  with  an 
extended  load  would  be  traveling  on  a 
mine  rite  or  hi^way.  Since  the  warning 
flag  or  light  also  serves  as  a  perception 
aid,  even  to  a  traiUng  vehicle,  MSHA 
believes  that  the  warning  device  is  still 
needed  on  the  projecting  loads  in  those 
instances. 

Cumnenters  also  suggested  that  rail 
equi|Knent  be  excluded  on  the  basis  that 
S  9  56/57.9330  address  those  hazards. 
Under  this  final  standard,  rail  equipment 
cimtinues  to  be  covered  because  the 
same  hazards  to  persons  exist  with 
regard  to  the  equipment,  regardless  of 
the  type  of  wheels  or  tracks  used. 

Section  56/57.14209    Safety 
procedures  for  tawing.  This  final 
standard  repiaces  existing  SS  56/ 
57.9070.  It  saU  faatk  the  safety 
procedures  te  be  ioilowed  whca  a  piece 
of  equipmeni  is  being  towed.  The  final 
standard  clarifies  the  requirements  of 
the  existing  atandard  by  stating  the 
practices  required  to  ensure  th^  the 
towed  pie<»  of  equipment  reaiains  under 
control! 

The  standard  requires  that  a  tow  bar 
or  other  effective  means  of  control  be 
used  for  towing.  In  addition  to  this 
primary  rigging,  a  safety  chain  or  wire 
rope  must  be  used  as  a  secondary 
control  mechanism,  unless  there  is  a 
person  on  the  towed  piece  of  equipment 
who  has  control  over  its  braking  and 
steering.  One  commenter  asked  MSHA 
to  clarify  whether  the  tongue  of  a  utility 
trailer  would  constitute  the  primary 
rigging.  Mmary  rigging  refers  to  the 
principal  means  of  connection  between 
the  towing  and  towed  equipment.  For  a 
trailer,  this  woald  typically  be  the 
tongue.  In  each  instance,  the  principal 
consideration  is  die  use  of  an  effective 
primary  means  of  control  in  conjimction 
with  a  secondary  mechanism  to  control 
the  towed  equipment  should  die  primary 
connection  fail. 

Commenters  also  questioned  whether 
this  standard  wonld  apply  when  smaD 
trailers  are  being  towed  at  slow  speeds. 
These  procedures  apply  whenever 
mobile  eqtnpment  is  being  towed,  since 
the  potential  for  kwa  of  centrol  always 
exists. 


Procedures  for  moving  rail  equipment 
are  contained  in  S|  56/57.14218. 

Section  56/57. 14210   Movement  of 
dippers,  buckets,  loading  booms,  or 
saspended  hads.  This  final  standard  is 
derived  from  existing  |(  56/57.9025.  It 
prohibits  dippers,  buckets,  loading 
booms,  or  suspended  loads  from  being 
located  over  the  operators'  stations  of 
self-propelled  mobile  equipment  until 
the  equipment  operator  is  out  of  the 
station  and  in  a  safe  location.  However, 
an  exception  was  provided  for 
equipment  that  is  specifically  designed 
to  protect  the  eqoipment  operator  from 
falUng  objects.  Commenters  supported 
the  wording  of  the  proposed  standard 
and  it  is  unchanged  in  this  final 
standard. 

Section  58/57.14211    Blocking 
equipment  in  a  raised  positiim.  This 
final  standard  is  derived  from  existing 
§  §  56/57.1403a  Because  of  Ute 
reali^iment  of  standards,  the  standard 
is  now  retained  in  Subpart  M. 

When  persons  work  on  top  of,  under, 
or  frtMB  mobile  equipment  in  a  raised 
position,  or  a  raisied  portion  of  that 
equipment  there  is  a  hazard  that  the 
raised  portion  may  descend  without 
warning.  Miners  have  been  seriously 
injured  or  killed  v/hen  raised  equipment 
or  raised  components  of  equipment  have 
fallen  unexpectedly.  This  standmd  sets 
forth  safety  requirements  that  are 
intended  to  prevent  these  occurrences. 

Several  aspects  of  the  pr(q>osal  have 
been  clarified  in  the  final  rule.  Although 
commenters  recognized  that  this 
standard  addresses  both  raised  mobile 
equipment  and  raised  components  of 
such  equipment  they  requested 
clarification  and  stated  diat  the 
standard  should  separate  these  different 
aspects.  The  final  standard  does  this  by 
providing  separate  paragraphs. 

Paragraph  (a]  addresses  the  situation 
when  the  mobile  equipment  itself  has 
been  raised  and  persons  are  working  on 
top  of.  under,  or  working  fiom  it  to  reach 
objects  that  are  otherwise  not 
accessible.  In  those  situations,  the 
equipment  must  be  blocked  or 
mechanically  secured  to  prevent  it  from 
accidentaUy  roHing  or  falling. 

Paragraph  (b]  provides  the  same 
requirement  to  blodc  or  mechanically 
secure  a  raised  component  on  a  piece  of 
mobile  eqidpment  when  persons  are 
working  on  top  of,  under,  or  working 
from  it.  In  addition,  when  woric  on  a 
raised  component  is  being  performed, 
the  mobile  equipment  itself  must  be 
blocked  or  secived  to  prevent  it  from 
rolling. 

Cbmmeiitem  asked  whedior  it  was 
necessary  to  block  the  raised  component 
if  work  is  being  performed  on  an 
entirely  separate  component  The  final 


standard  clarifies,  in  paragraph  [c],  that 
securing  must  be  done  if  persons  are 
exposed  to  the  hazard  of  accidental 
lowering  of  the  component. 

Paragraph  (d]  provides  a  compliance 
alternative  for  blocking  of  raised 
components.  Elevated  mobile  work 
platforms  and  other  types  of  equipment 
provided  with  functional  load-locking 
devices  or  devices  that  prevent  free  and 
uncontrolled  descent  need  not  be 
blocked  against  falling.  As  discussed 
during  the  public  hearings,  load-locking 
devices  work  by  fixing  the  raised 
component  in  position  to  prevent  it  fix>m 
an  implanned  descent.  The  devices  can 
operate  mechanically  or  hydraulically. 
lie  final  standard  also  permits  use  of 
any  other  device  that  prevents  free  and 
imcontrolled  descent  should  there  be  a 
sudden  failure  of  the  system  that  is 
holding  up  the  raised  component  An 
example  of  this  type  of  device  would  be 
a  check  vtdve  or  flow  restrictor  which 
provides  a  controlled  drift-down  rate. 

Some  commenters  stated  that  "the 
standard  should  permit  persons  to  work 
from  the  buckets  of  front-end  loaders 
when  performing  quick  repairs,  thereby 
avoiding  the  need  to  use  specifically 
designed  mobile  work  platforms". 
MSHA  does  not  believe  this  use  of 
loader  buckets  is  safe  unless  the  buckets 
are  provided  with  a  device  that  controls 
descent.  As  noted  by  other  commenters, 
loaders  are  designed  to  handle  ore  and 
materials  and  are  not  intended  to  be 
used  as  work  platforms.  Unstable 
footing  inside  the  loader  bucket  and  the 
potential  for  accidental  unloading  by  the 
relatively  quick-action  dumping 
mechanism  of  the  bucket  make  front-end 
loaders  imsafe  as  makeshift  mobile 
work  platf(»ms,  unless  a  load-locking 
device,  or  other  device  that  prevents 
free  and  uncontrolled  descent  is 
instayed  on  the  equipment  In  those 
instances,  the  equipment  would  be 
effectively  modified  to  be  conridered  a 
specifically  designed  mobile  work 
platform. 

Similarly,  a  forkhft  truck  with  an 
attached  work  basket  and  load-locking 
device  would  be  permitted. 

Although  some  commenters  favored 
having  the  standnd  only  address  the 
hazards  associated  with  raised 
components,  MSHA's  experience  has 
been  that  many  accidents  and  fatalities 
have  occurred  when  the  mobile 
equipment  itself  is  raised  and  it  has  not 
been  sufficiently  secmvd  to  prevent 
accidental  rolling  or  falling. 

A  few  commenters  also  questioned 
the  requirement  for  blocking  the  mobile 
equipment  when  a  component  is  raised 
if  die  equipment  is  on  level  ground.  Even 
when  it  is  possible  to  assure  that  the 
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equipment  is  on  level  ground,  blocking  is 
a  sound  precaution.  At  times,  work  from 
the  raised  component  may  cause  the 
mobile  equipment  to  move  due  to  drive 
line  slack  or  the  shifting  of  the  elevated 
weight.  There  is  also  a  possibility  that 
another  vehicle  may  bump  the 
equipment.  Blocking  the  mobile 
equipment  provides  an  element  of 
additional  security  for  these  situations. 
Editorially,  the  final  standard 
substitutes  the  words  "on  top  oV  for 
"on"  in  referring  to  work  performed  on 
the  mobile  equipment  or  its  raised 
component  Commenters  suggested  this 
change  to  permit  persons  to  perform 
non-hazardous  activities  such  as 
changing  bits  on  a  lowered  boom  of  a 
jumbo  (^11  when  standing  to  the  side  of 
the  boom.  Paragraph  (c)  also  recognizes 
these  non-hazardous  situations,  by 
requiring  the  securing  of  raised 
components  only  when  persons  are 
exposed  to  the  hazard  of  accidental 
lowering. 

Another  issue  raised  by  commenters 
was  whether  cranes  would  be 
specifically  excluded  torn  the  scope  of 
this  standard.  Some  commenters 
favored  such  an  exclusion,  preferring  to 
have  a  separate  rulemaking  for  cranes. 
Others  beUeved  that  while  cable 
systems  on  cranes  should  be  excluded, 
hydraulic  systems  on  cranes  should  be 
included.  They  stated  that  equipment 
such  as  a  crane,  which  uses  a  hydraulic 
telescoping  boom  with  a  cable  on  the 
end.  or  a  dberry  picker  should  have 
load-locking  devices  on  the  hydraulic 
system  portion  when  they  are  used  as 
elevated  mobile  work  platforms. 

If  a  crane  is  modified  to  be  used  as  a 
mobile  work  platform,  then  it  also  must 
comply  with  paragraph  (d)  of  this 
standard  and  have  either  a  load-locking 
or  an  anti-free-descent  device  installed. 
These  devices  were  also  accepted  as 
compUance  with  the  existing  standards. 

Section  56/57.14212    Chains,  ropes 
and  drive  belts.  This  final  standard 
consoUdates  and  replaces  existing 
SS  56/57.14031  and  50/57.14032.  It 
addresses  the  hand  and  arm  injuries 
which  can  occur  when  chain,  rope,  or 
drive  belts  are  moved  onto  sprockets, 
pulleys  or  drums  while  in  motion.  The 
standard  requires  that  these  chains, 
ropes,  and  drive  belts  be  guided 
mechanically  unless  the  equipment  has 
been  specifically  designed  for  hand 
feeding.  Commenters  supported  the 
consohdation  of  these  standards. 

Section  56/57.14213    Ventilation  and 
shielding  for  welding.  This  final 
standard  revises  existing  S  S  56/ 
57.14045.  As  with  the  existing  standard, 
this  final  standard  requires  that  welding 
operations  be  well-ventilated.  It  also 


clarifies  that  shielding  must  be  provided 
where  arc  flash  could  be  hazardous  to 
persons.  Without  the  protection 
provided  by  shielding,  the  intensity  of 
light  fiom  arc  flash  can  damage  the 
eyesight  of  persons  exposed.  Shielding 
also  provides  protection  from  metals 
being  projected  during  welding. 

Welding  fumes  and  gases  are  created 
as  a  direct  by-product  of  the  work 
activity  and  as  a  result,  unlimited 
amounts  of  these  harmful  fumes  and 
gases  are  continuously  released  into  the 
woric  environment  during  welding  in  a 
manner  which  could  impair  visibiUty. 
For  these  reasons  the  standard  requires 
that  the  welding  area  be  well-ventilated 
to  remove  the  fumes  and  gases  fitim  the 
work  enviromnent  This  is  especially 
important  where  the  welding  is  carried 
out  in  confined  spaces. 

One  commenter  suggested  that  the 
ventilation  requirement  be  deleted  on 
the  basis  that  the  air  quahty  standards 
address  this  hazard.  MSHA  has  retained 
the  welding  ventilation  requirement  of 
this  standard  in  the  final  rule  because  of 
the  always  present  fumes  and  gases 
from  weldiiig,  in  areas  which  are  not 
well-ventilated.  The  accumulation  of 
welding  fumes  and  gases  can  present  a 
safety  hazard  by  impairing  visibiUty  of 
the  welder  and  other  workers  in  the 
area  if  no  ventilation  is  provided.  If 
inhaled,  welding  fumes  and  gases  can 
rapidly  lead  to  disorientation  and 
irreversible  physical  harm  to  the  welder. 

Section  56/57.14214    Train  warnings. 
This  final  standard,  revises  existing 
S9  56/57.9000  and  sets  forth  situations 
when  train  operators  are  required  to 
sound  an  audible  warning. 

A  commenter  questioned  whether  a 
switch  engine  would  be  considered  a 
train  if  no  railcar  were  attached.  The 
hazard  to  persons  exists  when 
locomotives  are  moved  individually  as 
well  as  when  they  are  coupled  to 
railcars.  The  standard  is  appUcable  in 
both  situations. 

Section  56/57.14215    Coupling  or 
uncoupling  cars.  This  final  standard, 
consolidates  existing  SS  56/57.9065  and 
57.9097.  It  sets  forth  the  safety 
procedures  to  be  followed  when 
coupling  or  uncoupling  railcars  so  that 
persons  will  not  be  injured  by  the 
movement  of  the  train  or  be  placed  in  a 
hazardous  position  while  performing  the 
coupling  or  uncoupling. 

Some  commenters^uggested  that  this 
standard  be  deleted  fitim  Part  56  on  the 
basis  that  it  was  not  appUcable  to 
surface  mining  operations.  However,  the 
final  standard  continues  to  apply  to  both 
Part  56  and  Part  57  since  some  surface 
operations  use  rail  haulage. 

Section  56/57.14216    Backpoling.  This 
final  standard,  prohibits  backpoling  of 


trolleys  except  where  it  is  unavoidable 
due  to  inadequate  clearance  to  reverse 
the  trolley  pole.  It  retains  the 
substantive  requirements  of  existing 
SS  56/57.9046.  BackpoUng  is  the  practice 
of  moving  a  trolley  wire-powered  train 
with  the  trolley  pole  pointed  in  the 
direction  of  movement  rather  than 
trailing  the  movement.  When 
backpoling,  the  pole  is  more  likely  to 
become  disengaged  fit)m  the  trolley  wire 
or  to  catch  an  object  and  break.  Miners 
have  been  electrocuted  from  such 
backpoling  hazards.  The  final  rule 
prohibits  this  practice  except  where  it  is 
absolutely  unavoidable.  Where 
backpoling  is  necessary,  the  standard 
provides  that  it  be  done  only  at  the 
minimum  tram  speed  of  the  trolley. 

Some  commenters  beUeved  this 
standard  was  not  applicable  to  surface 
mining  operations.  MSHA  recognizes 
that  troUeys  are  more  commonly 
encountered  at  underground  mines; 
however,  they  are  used  at  some  surface 
operations.  In  either  setting,  the  hazards 
of  backpoling  exist  Therefore,  the  final 
standanl  continues  to  apply  to  surface 
as  well  as  underground  mining 
operations. 

Section  56/57.14217    Securing  parked 
railcars.  This  final  standard  revises 
existing  SS  56/57.9047.  It  is  appUcable  to 
surface  and  underground  mines  and 
provides  protection  for  miners  against 
unintended  movement  of  railcars.  No 
comments  were  received  on  this 
standard  and  it  appears  in  the  final  rule 
as  proposed. 

Section  56/57.14218    Movement  of 
equipment  on  adjacent  tracks.  This  final 
standard  replaces  existing  SS  56/ 
57.9066.  It  is  appUcable  to  surface  and 
underground  mines  and  requires  that 
any  connective  devices  between  a 
locomotive  on  one  track  and  rail 
equipment  on  another  track  be  of 
sufficient  strength  for  the  task.  When 
inappropriate  connecting  devices  are 
used  to  move  rail  equipment  the  device 
can  fail  during  movement  and  the 
uncontroUed  rail  equipment  can  pose  a 
hazard  to  miners  in  the  area.  No 
comments  were  received  on  this 
standard  and  it  appears  in  the  final  rule 
as  proposed. 

Section  56/57.14219    Brakeman 
signals.  This  final  standard  replaces 
existing  SS  56/57.9052.  It  is  appUcable  to 
surface  and  underground  mines  and 
requires  that  when  communicative 
signals  cannot  be  clearly  understood 
they  shaU  be  interpreted  as  a  stop  signal 
BO  tiiat  the  instructions  can  be  verified 
and  train  movement  can  proceed  safely. 
No  comments  were  received  on  this 
standard  and  it  appears  in  the  final  rule 
as  proposed. 
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/.  Derivation  Table. 

The  following  derivation  table  lists 
the  number  of  each  standard  in  both 
subparts  of  the  final  rule,  the  number  of 
the  standard  in  the  applicable  proposed 
rule,  and  the  number  of  the  existing 
standard. 


New  No. 

PropoMdNo. 

OUNo. 

56/57.900 

56/57.9000 

56/57.2 

56/57.9100. 

56/57.9101..   .. 

56/57.9071 

56/57.9101 

56/57.9205 

56/57.9017, 
.9023. 
.9024, 
57.9113 

56/57.9102 „ 

56/57.9305 

56/57.9035 

56/57.9103 

56/57.9307 

56/57.9050 

56/57.9104 

56/57.9313 

56/57.9059 

57.9160 _ 

57.9882 

57.9116 

56/57.9200 

56/57.9102 

56/57  9040. 
.9041. 
.9067. 
.9065 

56/57.9200<h)__ 

56/57.14202. 

56/57.9014 

56/57.9201 

56^57.9104 

56/57.9045 

56/57.9202 

56/57.9105 

56/57.9062. 

.9106 

J034 

57.9280 

57.9180 

57  9099 

57.9261 

57.«aeo._  

57.9088 

56/57.9300 

56/57.fla03.   .... 

56/57.9022 

56/57.9301 

56/57.9402 

56/57.9054 

56/57.9302 

56/57.9303 

58/579020, 
.9066 

56/57.9303 

56/57.9400.. 

56/579063 

56/57.9304      .„. 

56/57.9404 

56/57.9055 

56/57.9305 

56/57  A403 

56/57.9058 

56/57.9306 

56/57.9112(0) 

56/57.9060. 
579104 

56/57.9307 

56i57J311. 

56/57.9016 

56/57.9306  _._ 

56/57  J310 

58/57.9028 

56/57.9309 

56/57.9500 

56/57.9064 

56/57.9310 

56/57.9501 

56/57.9072. 

57.9106, 

.9106 

56/57.9311 

56/57.9401 _ 

56/57.9057 

56/57.9312- 

56/57.9502 

57J107 

56/57.9313 

Datoto 

56/579053 

56/57.9314 

58/57.9406 

56/579061 

56/57.9815      ... 

56/57  J)204 

56/57.9074 

56/57.9316. 

56/57.9206..  .. 

56/57.9027 

56/57.9317 

56/57.9208.. 

56/57.9030 

56/57.9518 

56/57.9103 

56/57.9039 

56/57.9319 

58/57.9308 

56/57.9051 

56/57.9330.      .. 

56/57.9330 

56/57.9083 

57.9360 .„ 

57.9363 

57.9110. 
.9111 

57.9361 

57JK60 

57  9103 

57.9382 ... 

57.9880 

57J102 

Delelad 

DaMed _ 

56/57.9019 

DeMed      ._     . 

Oelatad 

56/575042 

Deietwl 

Deleted. 

57.9114 

56/57.14100 

56/57.9100 

56/57.9001. 

56/57SZ0O. 

56/57.9002. 

5ai420a 

J073. 
56.14026 

56/57.14101 

56/57.9202 

56/57.9003 

56/57.1 4K»....„. 

56<«7.»300 

56/57.9048 

56/57.14103 

58/57.9201 

56/57.90ia 

.9011. 

.9012 

56/57.14104 

56/57.9111 

56/57.9069 

56/57.14106 

58.14203 

56/57.14029 

56/57.14108 

56/57  J209 

58/5714013 

56/57.14107 

5B.14tOO 

58/57.14001. 
.14003 

56/57.14T08 

58.14101 

56/57.14002 

56/57.14108 

58.14103 

56/57  9007 

56/57. 141  to 

58.14107 

58/57.14011 

56/57.14111 

58/57.9600 

56/57.9015 

56/57.14112 

58.14102 

56/57  14006 

.14007 

NewNa 

ProposadNo. 

Old  No. 

56/5714113 

58.14104- 

56/57.9013 

56/57.14114 

56/57.9700 -. 

56/579026 

56/5714115.-... 

58.141C 
5e.141C 
56/57.8 

6 

56/57.14008 
56/5714010 
56/57.9088 

56/57.14118     ... 

16    

56/5714130. 

C30 

56/5714131.    . 

N/A -. 

N/A 
56/57.9087 

56/5714132 

56/579231 

5714160. 

57.9361 
57.9364 

57.9115 
57.9088 
57.9112 

57.14161  _ 



57.14162 

579386 - 

56/5714200 

56/579701 

56/57.9006 

56/5714201 

56/5714201  (G). 

56/579006 

56/57.14202_.... 

58.14205(G) 

56/57.14033 

56/57.14203 

58.14208(G) 

56/57.14034 

56/5714204 

58.14207(G). 

56/57.14035 

56/5714206 

58.1420e<G) 

56/5714036 

56/5714206...... 

56/579108 _ 

56/57.9031. 
.9032 

56/57.14207 

56/57.9109 

56/57.9036. 
.9087 

56/5714206 

56/57.9112 

56/57  J068. 
.9049 

56/5714209. 

56/579107 

56/57.9070 

56/5714210 

56/579207 

56/579025 

56/57.14211. 

56/57.9110 - 

56/5714030 

56/57.14212. 

58.14204(G). 

56/5714031, 
.14032 

56/5714213 

58.1 4209(G) ._ 

56/57.14045 

56/57.14214...... 

58/579312 „ 

56/57.9009 

56/57.14215 

56/57.9 

309 

56/57.9086. 
57.9097 

56/57.14216 

58/57.8 
56/57.8 

301 

56/57.9046 
56/57.9047 

56/5714217.... 

302 _. 

56/5714218 

56/57.8304 

56/57.9066 

56/5714219..... 

56/57.9308 

56/57  J052 

56/57.g200(h)^.. 

58.14202 

56/57.9014 
56/57.14014 

56/57.15014 

N/A... 

/.  Distributioi 

1  Table. 

For  the  con 

venience  of  the  reader,  the 

following  dist 

ribution  table  has  been 

included  as  a 

guide  in  cross-referencing 

existing  stanc 

lard  numbers  with  the 

section  numb 

ers  used  in  both  final  rules. 

OWNo. 

New  No. 

56/57.2 

56/57.9000 

56/57.9001      __. 

.M««..»          . 

56/5714100 

56/57.9002 

„,,,     , 

56/5714100 

56/57.9003 

,^    „. 

56/5714101 

56/57.9005 

56/5714200 
56/57.14201 
56/5714108 
56/5714214 

56/57.9006 

56/57.9807 . 

56/57«09 

56/579010 . 

56/57.14103 
56/57.14103 

56/579011 

56/57.9012 

56/57.14108 
56/57.14113 

56/57.9013     

56/57.9014 

58/57.9eOO(h) 
56/57.14111 

56/57.9015-.      „. 

56/57  J0t6 

56/579307 
58/57.9101 

56/57.9017 

S«/S7aoiB  

Ramowid 
56/57  J802 
56/57.9300 

56/57.9020 

S6/57  X09 

56/57.9023     _ 

56/57.9101 

56/57.9024 

56/57.9101 
58/57.14210 
56/57.14114 
56/579918 

56/57.9025.       . 

56/57.9026     

56/57.9027.      _ 

56/57.9028 

56/579308 
56/57.9317 
56/57.14208 
56/57.14206 

56/57.9030 

56/57.9031 

58/579032 

56/57.9034 

56/57.9202 

56/57.9102 

56/57.9035 



Old  No. 

NewNa 

56/!579036 

56/5714207 

56/57.9037 _ 

56/57.14207 
56/579318 

56/57.9039 „ 

56/57.9040 

56/57.9200 

56/57.9041 -.. 

56/57.9200 
Removed 

56/579042.- - 

56/579045 _ 

56/57.9201 

56/579046 

56/57.14216 

56/57.9047 

56/57.9302 
56/57.14102 

56/57.9048 

56/57  J049 - 

56/5714208 

56/57.9050 

56/57.9103 

56/57.9051 

56/579319 

56/57.9052 

56/57.14219 

56/57.9053 

56/57.9313 
56/57.9301 

56/57  J0S4- 

56/57.9055     -. 

56/57.9304 

56/57.9056 

56/57.9302 

56/57.9057 

56/57.9311 

56/57.9058 

56/57.9305 

56/57.9069 

56/57.9104 

56/57.9060 __ _ 

56/57.9906 

56/57.9061 ..     .. 

56/57.9314 
56/57.9202 
56/57.9303 
56/57.9309 

56/57.9062 

56/57.9063 

56/57.8084 

56/579065 

56/5714215 

56/57.9066 ..._ 

56/57.14218 

56/57.9067 

56/57.9200 

56/57.9068 _„ 

56/5714208 

56/57.9089 

56/5714106 

56/57.9070 

56/57.14209 

56/57.9071 

56/57.9100 

56/57.9072 

56/57.9310 

56/57.9073       

56/5714100 

56/57.9074 

56/57.9315 

56/57.9083 

56/57.9330 
56/57.9200 

56/57.9085 

56/57.9087 

56/5714132 

56/579088  „_ 

56/5714130 

57.9096 

57.9261 

57.9097 

56/57.14215 

579096 _ 

5714161 

57.9099 

57.9260 
57.9362 

57.9102 

57.9103 

57.9361 

57.9104.... _ 

57.9308 

57.9105 

57J)310 

57.9106 .„     ... 

57.9310 

579107 

57.9312 

57.9110 

579380 

57.9111 _.      _. 

57.9360 

57J112 _ 

5714162 

57.9113 

57.9101 

57.9114 

57.9115 

57.14180 

579116 

57.9180 

56/579001 

56/5714100 

.9002 

56/57.9003 

56/57.14101 
56/57.14200 

!S6/,')7  9005   

56/57  J006 .J 

56/57.14201 

56/57.9007 

56/57.14109 

56/579000 

56/57.14214 

56/579010. 

56/57.14103 

.9011. 

.9012 

56/57.901 3... ._ 

56/5714113 

56/57.901 5 

56/5714110 

56/57.9025 

56/5714210 

56/57.9026 

56/5714114 

.•56/S7  9031 _ 

56/57.14208 

.9032 

56/57.9038 

56/5714207 

SKXXT 

56/579046     

66/5714218 

56/57.9047.      

56/5714217 
56/5714102 

56/57.9048 

56/57.9049. 

58/57.14206 

.9088 

.s«/.i;7ons?  

56/57.14102 

56/57.9065 

56/57.14215 
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OMNo. 

New  No. 

56/57.9066  ..„ _ 

56/57.14218 

56/57.9068 

56/57.14104 

56/57.9070  _   

56/57.14209 

56/57.9073  ....„ _.. 

56/57.14100 

56/57.9087 

56/57.14132 

56/57.9088 

56/57.14130 

57.9097 _.._. 

56/57.14215 

57.9098 

57.14161 

57.9112 - 

57.14162 

57.9115 „ 

57.14160 

56/57.14001 

56/57.14107 

56/57.14002 

56/57.14108 

56/57.14003 

56/57.14107 

56/57.14006 

56/57.14112 

.14007 

56/57.14008 _ 

56/57.14115 

56/57.14010 

56/57.14116 

56/57.14011.- „ 

56/57.14110 

56/57.14013 

56/57.14106 

56/57.14014 

56/57.15014 

56/57.14026 

56/57.14100 

56/57.14029 „.. 

56/57.14105 

56/57.14030 

56/57.14211 

56/57.1 4031 

56/57.14212 

.14032 

56/57.14033 

56/57.14202 

56/57.14034 „ 

56/57.14203 

56/57  14035 

56/57.14204 

56/57.1 4036 

56/57.14205 

56/57.14045  „. _.. 

56/57.14213 

III.  Executive  Order  12291  and  the 
Regulatory  Flexilnlitjr  Act 

In  accordance  with  Executive  Order 
12291,  MSHA  has  prepared  an  analysis 
to  identify  potential  costs  and  benefits 
associated  with  the  revisions  to  the 
Agency's  standards  for  machinery  and 
equipment  and  for  loading,  hauling,  and 
dumping  at  metal  and  nonmetal  mines. 
The  Agency  has  incmporated  this 
analysis  into  the  Regulatory  Flexibility 
Analysis  required  by  the  Regulatory 
Flexibility  Act.  The  Agency  prepared  a 
separate  analysis  for  each  of  Subpart  H 
and  Subpart  M.  Because  of  the 
interrelationship  between  these  two 
subparts,  however,  MSHA  has 
combined  these  separate  analyses  in  the 
summary  below.  MSHA  has  determined 
that  the  final  rule  will  neither  result  in 
major  cost  increases  nor  have  a 
combined  effect  of  $100  million  or  more 
annually  on  the  economy.  Because  the 
Hnal  rule  does  not  meet  the  criteria  for  a 
major  rule,  a  Regulatory  Impact 
Analysis  is  not  necessary. 

The  Regulatory  Flexibility  Act 
requires  ^t,  in  developing  regulatory 
proposals,  agencies  evaluate  and 
include,  wh^ver  possible,  compUance 
alternatives  which  minimize  any 
adverse  impact  on  small  businesses.  For 
purposes  of  the  Regulatory  Flexibility 
Act,  MSHA  has  defined  small  business 
entities  as  mining  operations  with  fewer 
than  20  employees.  The  final  rule 
contains  several  alternatives  to  the 
existing  regulations,  some  of  which  will 
especially  benefit  small  operations.  In 
addition,  the  final  rule  clarifies 


compliance  responsibilities,  updates 
standards  to  reflect  advances  in 
technology,  adopts  more  performance- 
oriented  criteria,  and  transfers 
standards  to  more  appropriate  subparts. 
Performance-oriented  standards 
maximize  flexibility  by  establishing 
safety  objectives  without  limiting  the 
means  to  achieve  them. 

The  primary  benefit  of  the  final  rule, 
however,  is  the  improved  protection  that 
the  standards  will  provide  to  persons 
who  could  be  endangered  by  hazards 
associated  with  loading,  hauling,  and 
dumping  activities  and  the  use  of 
machinery  and  equipment.  During  the 
five  year  period  from  January  1983 
through  December  1987,  the  metal  and 
norunetal  mining  industry  experienced 
316  work-related  fatalities.  Fifty  two 
percent  (164)  of  these  fatahties  were 
directly  related  to  haulage  accidents  and 
mishaps  in  the  use  of  machinery  and 
equipment.  The  Health  and  Safety 
Analysis  Center  of  the  Agency  has 
categorized  these  164  deaths  as  follows: 
Powered  haulage — 104;  nonpowered 
haulage — 2;  machinery — 55;  and, 
handtools — 3.  Twenty  five  of  these 
incidents  occurred  in  underground 
mines;  139  at  surface  operations.  The 
Agency  anticipates  that  full  compliance 
with  these  improved  standards  will 
prevent  between  10  and  15  fatahties  on 
an  annual  basis. 

In  the  following  summary  of  the 
Regulatory  Flexibility  Analysis,  MSHA 
has  compared  the  costs  and  benefits 
associated  with  the  final  rule  with  the 
costs  of  the  existing  requirements.  A 
copy  of  the  full  analysis  for  Subpart  H 
and  for  Subpart  M  is  available  upon 
request. 

In  developing  cost  estimates,  the 
Agency  has  taken  into  consideration 
industry-wide  safety  practices.  Current 
compliance  costs  are  related  to  the 
requirements  for  labor  and  equipment 
purchase  and  maintenance.  In 
calculating  the  costs  of  the  existing 
requirements  and  the  final  rule,  the 
Agency  aimualized  capital  expenditures 
and  included  annual  operating  costs. 

MSHA  estimates  that  the  aimualized 
capital  costs  and  operating  costs  for 
compliance  with  the  existing 
requirements  amount  to  approximately 
$3ai  million,  compared  to 
approximately  $37.4  million  for  the  final 
rule.  The  final  rule  represents  a  $1.3 
milUon  (3.5%)  increase  in  annual 
compliance  costs  over  the  existing 
standards.  One  final  standard 
contributes  new  compliance  costs  of 
about  $18,590  for  the  installation  of  seat 
belts  on  surface  haulage  trucks. 
Revision  of  two  existing  requirements, 
for  testing  brakes  and  replacing  cab 


windows,  increases  compliance  costs  by 
$1,378,731  under  the  final  rule.  Revision 
of  three  existing  requirements,  for 
makeshift  couplings,  for  records  of 
examinations,  and  for  warnings  prior  to 
starting  equipment,  decreases 
compliance  costs  by  $114,890  under  the 
final  rule.  In  addition,  under  the  final 
rule,  38  standards  do  not  pose 
compliance  costs  and  37  standards 
impose  the  same  compliance  costs  as 
under  the  existing  rule. 

The  final  rule  affects  about  11,290 
metal  and  nonmetal  mining  operations 
employing  about  189,101  miners.  About 
84%  of  the  mines  or  9,465  are  considered 
as  small  business  entities  and  they 
employ  about  31%  or  57,704  of  the 
miners.  Annual  compUance  costs  under 
the  final  rule  average  about  $1,936  per 
small  mine  which  represents  a  4.9% 
increase  over  that  required  for 
compliance  with  the  existing 
requirements.  Small  mines  incur  about 
48%  of  the  total  compliance  cost  under 
the  existing  standard  and  about  49%  of 
the  total  compliance  cost  under  the  final 
rule.  The  final  rule  does  not  represent  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

IV.  Paperwork  Reduction  Act 

Subpart  H  does  not  contain  any 
recordkeeping  or  retention  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1980.  The  retention  provision  of  the 
recordkeeping  requirement  in  existing 
standard  56/57.9001,  which  is  replaced 
by  standard  56/57.14100,  would  be 
modified  in  the  final  rule  to  require  that 
records  of  equipment  defects  affecting 
the  safety  of  self-propelled  mobile 
equipment  be  retained  from  the  date 
they  are  recorded  until  the  defects  are 
corrected.  The  recordkeeping  burden 
itself  has  been  modified  in  that  only 
those  defects  not  corrected  immediately 
are  required  to  be  recorded. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB),  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511)  and  have  been  assigned 
OMB  control  number  1219-0089. 

V.  List  of  Subjects  b  30  CFR  Parts  56 

and  57 

Mine  safety  and  hetdth.  Incorporation 
by  reference,  Loading,  hauling,  and 
dumping.  Machinery  and  equipment. 
Metal  and  norunetal  mining.  Personal 
protection.  Travel  ways. 


BEST  COPY  AVAILABLE 
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Date:  August  15. 1988. 

David  C  O'Neal. 

Deputy  Assistant  Secretary  for  Mine  Safety 
and  Health. 

Title  30.  Chapter  I.  Subchapter  N  of 
the  Code  of  Federal  Regulations,  Parts 
56  and  57,  is  amended  as  set  forth 
below: 

PART  56— SAFETY  AND  HEALTH 
STANDARDS-SURFACE  METAL  AND 
NONMETAL  MINES 

1.  The  authority  citation  for  Part  56 
continues  to  read  as  follows: 

Authority:  30  U.S.C  811. 

Subpart  A— General 

§56J    [AiMfidMl] 

2.  In  §  56.2  the  definitions  of  "berm" 
and  "trip  light"  are  removed. 

3.  Subpart  H  is  revised  to  read  as 
follows: 

Subpart  H— Loading,  Hauling,  and  Dumping 

56.9000    Definitions. 
Traffic  Safety 

56.9100  Traffic  control 

56.9101  Operating  speeds  and  control  of 
equipment 

56.9102  Movement  of  independently 
operating  rail  equipment 

56.9103  Clearance  on  adjacent  tracks. 

56.9104  Railroad  crossings. 

Transportation  of  Persons  and  Materials 

56.9200  Transporting  persons. 

56.9201  Loading,  hauling,  and  unloading  of 
equipment  or  supplies. 

56.9202  Loading  and  hauling  large  rocks. 

Safety  Devices,  Proviriont.  and  Procedure* 
for  Roadways,  Railroads,  and  Loading  and 
Dumping  Sites 

56.9300  Berms  or  guardrails. 

56.9301  Dump  site  restraints. 

56.9302  Protection  against  moving  or 
runaway  railroad  equipment 

56.9303  Construction  of  ramps  and  dumping 
facilities. 

56.9304  Unstable  ground. 

56.9305  Truck  spotters. 

56.9306  Warning  devices  for  restricted 
clearances. 

56.9307  Design,  installation,  and 
maintenance  of  railroads. 

56.9306    Switch  throws. 

56.9309  Chute  design. 

56.9310  Chute  hazards. 

56J311    Anchoring  stationary  sizing  devices. 

56.9312  Woridng  around  drawholes. 

56.9313  Roadway  maintenance. 

56.9314  Trimming  stockpile  and  muckpile 
faces. 

56.9315  Dust  control 

56.9316  Notifying  the  equipment  operator. 
5a9317    Suspended  loads. 

56.5318    Getting  on  or  off  moving  equipment 
56.9319    Going  over,  under,  or  between 

railcars. 
56.9330    Clearance  for  surface  equipment 


Subpart  H— Loading,  Hauling,  and 
Dumping 

§56.9000    DafMtiona. 

The  following  deflnitions  apply  in  this 
subpart: 

Benxi.  A  pile  or  mound  of  material 
along  an  elevated  roadway  capable  of 
moderating  or  limiting  the  force  of  a 
vehicle  in  order  to  impede  the  vehicle's 
passage  over  the  bank  of  the  roadway. 

Mobile  equipment.  Ulieeled.  skid- 
mounted,  track-mounted,  or  rail- 
mounted  equipment  capable  of  moving 
or  being  moved. 

Traffic  Safety 

§56.9100    Traffle  control 

To  provide  for  the  safe  movement  of 
self-propelled  mobile  equipment — 

(a)  Rules  governing  speed,  right-of- 
way,  direction  of  movement,  and  the  use 
of  headlights  to  assure  appropriate 
visibility,  shall  be  established  and 
followed  at  each  mine;  and 

(b)  Signs  or  signals  that  warn  of 
hazardous  conditions  shall  be  placed  at 
appropriate  locations  at  each  mine. 

§  56.9101    Oparating  tpaeda  and  control  of 
equipmant 

Operators  of  self-propelled  mobile 
equipment  shall  maintain  control  of  the 
equipment  while  it  is  in  motion. 
Operating  speeds  shall  be  consistent 
with  conditions  of  roadways,  tracks, 
grades,  clearance,  visibility,  and  traffic, 
and  the  type  of  equipment  used. 

§  56.9102    Movmnant  of  lndapand«ntiy 
operating  raH  aqulpmant 

Movement  of  two  or  more  pieces  of 
rail  equipment  operating  independently 
on  the  same  track  shall  be  controlled  for 
safe  operation. 

§56.9103    Ctearanca on adiacant tracka. 

Railcars  shall  not  be  left  on  side 
tracks  unless  clearance  is  provided  for 
traffic  on  adjacent  tracks. 

§56.9104    Railroad  croaainga. 

Designated  railroad  crossings  shall  be 
posted  with  warning  signs  or  signals,  or 
shall  be  guarded  when  trains  are 
passing.  These  crossings  shall  also  be 
planked  or  filled  between  the  rails. 

Transportation  of  Persons  and  Materials 


§56.9200 

Persons  shall  not  be  transported — 

(a)  In  or  on  dippers,  forks,  clamshells, 
or  buckets  except  shaft  buckets  during 
shaft-sinking  operations  or  during 
inspection,  maintenance  and  repair  of 
shafts. 

(b)  In  beds  of  mobile  equipment  or 
railcars,  imless — 


(1)  Provisions  are  made  for  secure 
travel,  and 

(2)  Means  are  taken  to  prevent 
accidental  unloading  if  the  equipment  is 
provided  with  imloading  devices; 

(c)  On  top  of  loads  in  mobile 
equipment; 

(d)  Outside  cabs,  equipment 
operators'  stations,  and  beds  of  mobile 
equipment,  except  when  necessary  for 
maintenance,  testing,  or  training 
purposes,  and  provisions  are  made  for 
secure  travel.  This  provision  does  not 
apply  to  rail  equipment 

(e)  Between  cars  of  trains,  on  the 
leading  end  of  trains,  on  the  leading  end 
of  a  single  railcar.  or  in  other  locations 
on  trains  that  expose  persons  to  hazards 
fit)m  train  movement. 

(1]  This  paragraph  does  not  apply  to 
car  droppers  if  they  are  secured  with 
safety  belts  and  lines  which  prevent 
them  from  falling  off  the  work  platform. 

(2)  Brakemen  and  trainmen  are 
prohibited  from  riding  between  cars  of 
moving  trains,  but  may  ride  on  the 
leading  end  of  trains  or  other  locations 
when  necessary  to  perform  their  duties; 

(f)  To  and  from  work  areas  in 
overcrowded  mobile  equipment; 

(g)  In  mobile  equipment  with 
materials  or  equipment  unless  the  items 
are  secured  or  are  small  and  can  be 
carried  safely  by  hand  without  creating 
a  hazard  to  persons;  or 

(h)  On  conveyors  unless  the 
conveyors  are  designed  to  provide  for 
their  safe  transportation. 

§  56.9201    Loading,  hauling,  and  unloading 
of  aqulpmant  or  auppUaa. 

Equipment  and  supplies  shall  be 
loaded,  transported,  and  luiloaded  in  a 
maimer  which  does  not  create  a  hazard 
to  persons  from  falling  or  shifting 
equipment  or  supplies. 

§56.9202    Loadtoig  and  hauling  large  rock*. 

Large  rocks  shall  be  broken  before 
loadinig  if  they  could  endanger  persons 
or  affect  the  stability  of  mobile 
equipment  Mobile  equipment  used  for 
haulage  of  mined  material  shall  be 
loaded  to  minimize  spillage  where  a 
hazard  to  persons  could  be  created. 

Safety  Devices,  Provisioiu,  and 
Procedures  for  Roadwayi,  Railroads, 
and  Loading  and  Dumping  Sites 

§  56.9300    Berms  or  guardralla. 

(a)  Berms  or  guardrails  shall  be 
provided  and  maintained  on  the  banks 
of  roadways  where  a  drop-off  exists  of 
sufficient  grade  or  depth  to  cause  a 
vehicle  to  overturn  or  endanger  persons 
in  equipment. 

(bj  Berms  or  guardrails  shall  be  at 
least  mid-axle  height  of  the  largest  self- 
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propelled  mobile  equipment  which 
usually  travels  the  roadway. 

(c)  Berms  may  have  openings  to  the 
extent  necessary  for  roadway  drainage. 

(d)  Where  elevated  roadways  are 
infrequently  traveled  and  used  only  by 
service  or  maintenance  vehicles,  berms 
or  guardrails  are  not  required  when  the 
following  criteria  are  met: 

[1]  Locked  gates  are  installed  at  the 
entrance  points  to  the  roadway. 

(2)  Signs  are  posted  warning  that  the 
roadway  is  not  bermed. 

[3]  Reflectors  are  installed  at  25-foot 
intervals  along  the  perimeter  of  the 
elevated  roadway. 

(4)  A  maximum  speed  limit  of  15  miles 
per  hour  is  posted. 

(5)  Road  surface  traction  is  not  to  be 
impaired  by  weather  conditions,  such  as 
sleet  and  snow,  unless  corrective 
measures  are  taken  to  improve  traction. 

(e)  This  standard  is  not  appUcable  to 
rail  beds. 

S  56.9301    Dump  site  rvstralRts. 

Berms,  bumper  blocks,  safety  hooks, 
or  similar  impeding  devices  shall  be 
provided  at  dumping  locations  where 
there  is  a  hazard  of  overtravel  or 
overtiuning. 

S  56.9302    ProtfBCtlon  aoain*t  moving  or 
runaway  railroMl  equlpimnt. 

Stopblocks,  derail  devices,  or  other 
devices  that  protect  against  moving  or 
runaway  rail  equipment  shall  be 
installed  wherever  necessary  to  protect 
persons. 

!  56.9303    Construction  o<  ramps  and 
dumping  fscMtlss. 

Ramps  and  dumping  facihties  shall  be 
designed  and  constructed  of  materials 
capable  of  supporting  the  loads  to  which 
they  will  be  subjected.  The  ramps  and 
dumping  facilities  shall  provide  width, 
clearance,  and  headroom  to  safely 
accommodate  the  mobile  equipment 
using  the  facilities. 

9  56.9304    Unstabls  ground. 

(a)  Dumping  locations  shall  be 
visually  inspected  prior  to  work 
conunencing  and  as  ^xiund  conditions 
warrant. 

(b)  Where  there  is  evidence  that  the 
ground  at  a  dumping  location  may  fail  to 
support  the  mobile  equipment.  loads 
shall  be  dumped  a  safe  distance  back 
from  the  edge  of  the  unstable  area  of  the 
bank. 

§56.9305    Truck  spotters. 

(a)  If  truck  spotters  are  used,  they 
shall  be  in  the  clear  while  trucks  are 
backing  into  dumping  position  or 
dumping. 

(bj  Spotters  shall  use  signal  lights  to 
direct  trucks  where  visibility  is  limited. 


(c)  When  a  truck  operator  cannot 
clearly  recognize  the  spotter's  signals, 
the  truck  shall  be  stopped. 

§  56.9306    Warning  dsvices  for  restricted 
clearances. 

Where  restricted  clearance  creates  a 
hazard  to  persons  on  mobile  equipment, 
warning  devices  shall  be  installed  in 
advance  of  the  restricted  area  and  the 
restricted  area  shall  be  conspicuously 
marked. 

§56.9307    Design,  InstallaUon,  and 
maintenance  of  railroads. 

Roadbeds  and  all  elements  of  the 
railroad  tracks  shall  be  designed, 
installed,  and  maintained  to  provide 
safe  operation  consistent  with  the  speed 
and  type  of  haulage  used. 

§56.9308    Switch  throws. 

Switch  throws  shall  be  installed  to 
provide  clearance  to  protect  switchmen 
from  contact  with  moving  trains. 

§56.9309    Chute  deslga 

Chute-loading  installations  shall  be 
designed  to  provide  a  safe  location  for 
persons  pulling  chutes. 

§  56.9310    Ctiute  hazards. 

(a)  Prior  to  chute-pulling,  persons  who 
could  be  affected  by  the  draw  or 
otherwise  exposed  to  danger  shall  be 
warned  and  given  time  to  clear  the 
hazardous  area. 

(b)  Persons  attempting  to  free  chute 
hangups  shedl  be  experienced  and 
famiUar  with  the  task,  know  the  hazards 
involved,  and  use  the  proper  tools  to 
free  material. 

(c)  When  broken  rock  or  material  is 
dumped  into  an  empty  chute,  the  chute 
shall  be  equipped  with  a  guard  or  all 
persons  shall  be  isolated  from  the 
hazard  of  flying  rock  or  material. 


§56.9311 
devices. 


Anchorir>g  stationary  sizing 


Grizzlies  and  other  stationary  sizing 
devices  shall  be  securely  anchored. 

§  56.9312    Working  around  drawhoies. 

Unless  platforms  or  safety  Hnes  are 
used,  persons  shall  not  position 
themselves  over  drawhoies  if  there  is 
danger  that  broken  rock  or  material  may 
be  withdrawn  or  bridged. 

§  56.9313    Roadway  maintenance. 

Water,  debris,  or  spilled  material  on 
roadways  which  creates  hazards  to  the 
operation  of  mobile  equipment  shall  be 
removed. 

§  56.9314    Trimming  stockpile  and 
muckpile  faces. 

Stockpile  and  muckpile  faces  shall  be 
trimmed  to  prevent  hazards  to  persons. 


§56.9315    Dust  control. 

Dust  shall  be  controlled  at  muck  piles, 
material  transfer  points,  crushers,  and 
on  haulage  roads  where  hazards  to 
persons  would  be  created  as  a  result  of 
impaired  visibility. 

§  56.9316    Notifying  the  equipment 
operator. 

When  an  operator  of  self-propelled 
mobile  equipment  is  present,  persons 
shall  notijfy  the  equipment  operator 
before  getting  on  or  off  that  equipment. 

§56.9317    Suspended  loads. 

Persons  shall  not  work  or  pass  under 
the  buckets  or  booms  of  loaders  in 
operation. 

§56.9318    Getting  on  or  Off  movfef>g 
equipment 

Persons  shall  not  get  on  or  off  moving 
mobile  equipment.  This  provision  does 
not  apply  to  trainmen,  brakemen,  and 
car  droppers  who  are  required  to  get  on 
or  off  slowly  moving  trains  in  the 
performance  of  their  work  duties. 

§  56.9319    Going  over,  under,  or  between 
railcars. 

Persons  shall  not  go  over,  under,  or 
between  railcars  unless: 

(a)  The  train  is  stopped;  and 

(b)  The  train  operator,  when  present, 
is  notified  and  the  notice  acknowledged. 

§  56.9330    Clearance  for  surface 
equipment 

Continuous  clearance  of  at  least  30 
inches  from  the  farthest  projection  of 
moving  railroad  equipment  shall  be 
provided  on  at  least  one  side  of  the 
tracks  at  all  locations  where  possible  or 
the  area  shall  be  marked  conspicuously. 

4.  Subpart  ]  is  amended  by  adding  a 
new  §  56.11008,  to  read  as  follows: 

Subpart  J— Travelways  and 
Escapeways 

§  56. 1 1 008    Restricted  clearanceL 

Where  restricted  clearance  creates  a 
hazard  to  persons,  the  restricted 
clearance  shall  be  conspicuously 
marked. 

5.  Subpart  M  is  revised  to  read  as 
follows: 

Subpart  H— Machinery  and  Equipment 

56.14000    Definitions. 

Safety  Devices  and  Maintenance 
Requirements 

56.14100  Safety  defects;  examination, 
correction  and  records. 

56.14101  Brakes. 

56.14102  Brakes  for  rail  equipment. 

58.14103  Operators'  stations. 


32522        Federal  Register  /  Vol.  53.  No.  165  /  Thursday,  August  25.  1988  /  Rules  and  Regulations 


56.14104  Tire  repairs. 

56.14105  Procedures  during  repairs  or 
maintenance. 

S&14106    Falling  object  protection. 
56.14107    Moving  machine  parts. 

56.14106  Overhead  drive  belts. 
56.14100    Unguarded  conveyors  with 

adjacent  travelways. 

56.14110  Flying  or  falling  materials. 

56.14111  Slasher,  backlash  guards  and 
securing. 

56.14112  Construction  and  maintenance  of 
guards. 

56.14113  Inclined  conveyors:  backstops  or 
brakes. 

56.14114  Air  valves  for  pneumatic 
equipment. 

56.14115  Stationary  grinding  machines. 

66.14116  Hand-held  power  tools. 

56.14130  Roll-over  protective  structures 
(ROPS)  and  seat  belts. 

56.14131  Seat  belta  for  haulage  trucks. 

56.14132  Horns  and  back-up  alarms. 

Safisty  Practicas  and  Operatiooal  Piocedium 

56.14200  Warnings  prior  to  starting  or 
moving  equipment 

56.14201  €k>nveyor  start-up  warning. 
5&14202    Manual  cleaning  of  conveyor 

pulleys. 

50.14203  Application  of  belt  dressing. 

56.14204  Machinery  lubrication. 

56.14205  Machinery,  equipment,  and  tools. 

56.14206  Securing  movable  parts. 

56.14207  Parking  procedures  for  unattended 
equipment 

56.14208  Warning  devices. 

56.14209  Safety  procedures  for  towing. 

56.14210  Movement  of  dippers,  buckets, 
loading  booms,  or  suspended  loads. 

56.14211  Blocking  equipment  in  a  raised 
position. 

56.14212  Chains,  ropes,  and  drive  belts. 
S&14213    Ventilation  and  shielding  for 

welding. 

56.14214  Train  warnings. 

56.14215  Coupling  or  uncoupling  cars. 

56.14216  Backpoling. 


Sac 

56.14217  Securing  parked  railcars. 

56.14218  Movement  of  equipment  on 
adjacent  tracks. 

56.14219  Brakeman  signals. 
Appendix  I  for  Subpart  M — ^National 

Consensus  Standards 

Subpart  M-4lachkMry  and  Equipment 
556.14000    DaflnNkNW. 

The  following  definitions  apply  in  this 
subpart. 

Mobile  equipment  Wheeled,  skid- 
mounted,  track-mounted,  or  rail- 
mounted  equipment  capable  of  moving 
or  being  moved. 

Travelway.  A  passage,  walk,  or  way 
regularly  used  or  designated  for  persons 
to  go  from  one  place  to  another. 

Safety  Devices  and  Maintenance 
Requirements 

§56.14100    Safety  defects;  examination, 
correction  and  raconis. 

(a)  Self-propelled  mobile  equipment  to 
be  used  during  a  shift  shall  be  inspected 
by  the  equipment  operator  before  being 
placed  in  operation  on  that  shift. 

(b)  Defects  on  any  equipment, 
machinery,  and  tools  that  affect  safety 
shall  be  corrected  in  a  timely  manner  to 
prevent  the  creation  of  a  hazard  to 
persons. 

(c)  When  defects  make  continued 
operation  hazardous  to  persons,  the 
defective  items  including  self-propelled 
mobile  equipment  shall  be  taken  out  of 
service  and  placed  in  a  designated  area 
posted  for  that  purpose,  or  a  tag  or  other 
effective  method  of  marking  the 
defective  items  shall  be  used  to  prohibit 
further  use  until  the  defects  are 
corrected. 


(d]  Defects  on  self-propelled  mobile 
equipment  affecting  safety,  which  are 
not  corrected  immediately,  shall  be 
reported  to  and  recorded  by  the  mine 
operator.  The  records  shall  be  kept  at 
the  mine  or  nearest  mine  office  from  the 
date  the  defects  are  recorded,  until  the 
defects  are  corrected.  Such  records  shall 
be  made  available  for  inspection  by  an 
authorized  representative  of  the 
Secretary. 


956.14101 

(a)  Minimum  requirements.  (1)  Self- 
propelled  mobile  equipment  shall  be 
equipped  with  a  service  brake  system 
capable  of  stopping  and  holding  the 
equipment  witJi  its  tjrpical  load  on  the 
maximum  grade  it  travels.  This  standard 
does  not  apply  to  equipment  which  is 
not  originally  equipped  with  brakes 
unless  the  manner  in  which  the 
equipment  is  being  operated  requires  the 
use  of  brakes  for  safe  operation.  This 
standard  does  not  apply  to  rail 
equipment 

(2)  If  equipped  on  self-propelled 
mobile  equipment,  paridng  brakes  shall 
be  capable  of  holding  the  equipment 
with  its  typical  load  on  the  maximum 
grade  it  travels. 

(3)  All  braking  systems  installed  on 
the  equipment  shall  be  maintained  in 
functional  condition. 

(b]  Testing.  (1)  Service  brake  tests 
shall  be  conducted  when  an  MSHA 
inspector  has  reasonable  cause  to 
believe  that  the  service  brake  system 
does  not  function  as  required,  unless  the 
mine  operator  removes  the  equipment 
from  service  for  the  appropriate  repair; 

(2)  The  performance  of  the  service 
brakes  shall  be  evaluated  according  to 
Table  N4-1. 
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increasing  iweight  category  respectively.  Stopping  distance  values  include  a  or>e-8econd  operator  response  time. 


UMI 


Table  2— The  Speed  of  a  Vehicle  Can  be  Determined  by  Clocking  it  Through  a  100-Foot  Measured  Course  at  Constant 
Velocity  Using  Table  2.  When  the  Service  Brakes  are  Applied  at  the  End  of  the  Course,  Stopping  Distance  Can  be 
Measured  and  Compared  to  Table  1. 
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(3)  Service  brake  tests  shall  be 
conducted  under  the  direction  of  the 
mine  operator  in  cooperation  with  an 
according  to  the  instructions  provided 
by  the  MSHA  inspector  as  follows: 

(i)  Equipment  capable  of  traveling  at 
least  10  miles  per  hour  shall  be  tested 
with  a  typical  load  for  that  particular 
piece  of  equipment.  Front-end  loaders 
shall  be  tested  with  the  loader  bucket 
empty.  Equipment  shall  not  be  tested 
when  carrying  hazardous  loads,  such  as 
explosives. 

(ii)  The  approach  shall  be  sufficient 
length  to  allow  the  equipment  operator 
to  reach  and  maintain  a  constant  speed 
between  10  and  20  miles  per  hour  prior 
to  entering  the  100  foot  measured  area. 
The  constant  speed  shall  be  maintained 
up  to  the  point  when  the  equipment 
operator  receives  the  signal  to  apply  the 
brakes.  The  roadway  shall  be  wide 
enought  to  accommodate  the  size  of  the 
equipment  being  tested.  The  groimd 
shall  be  generally  level,  packed,  and  dry 
in  the  braking  portion  of  the  test  course. 
Ground  moisttire  may  be  present  to  the 
extent  that  it  does  not  adversely  affect 
the  braking  surface. 

(iii)  Braking  is  to  be  performed  using 
only  those  braking  systems,  including 
atixiliary  retarders,  which  are  designed 
to  bring  the  equipment  to  a  stop  under 
normal  operating  conditions.  Parking  or 
emergency  (secondary]  brakes  are  not  to 
be  actuated  during  the  test. 

(iv)  The  tests  shall  be  conducted  with 
the  transmission  in  the  gear  appropriate 
for  the  speed  the  equipment  is  traveling 
except  for  equipment  which  is  designed 
for  the  power  train  to  be  disengaged 
during  braking. 

(v)  Testing  speeds  shall  be  a  minimum 
of  10  miles  per  hour  and  a  maximum  of 
20  miles  per  hour. 

(vi)  Stopping  distances  shall  be 
measured  from  the  point  at  which  the 
equipment  operator  receives  the  signal 
to  apply  the  service  brakes  to  the  final 
stopped  position. 

(4)  Test  results  shall  be  evaluated  as 
follows: 

(i)  If  the  initial  test  run  is  valid  and 
the  stopping  distance  does  not  exceed 
the  corresponding  stopping  distance 
listed  in  Table  1,  the  performance  of  the 
service  brakes  shall  be  considered 


acceptable.  For  tests  to  be  considered 
valid,  the  equipment  shall  not  slide 
sideways  or  exhibit  other  lateral  motion 
during  file  braking  portion  of  the  test. 

(ii]  If  the  equipment  exceeds  the 
maximum  stopping  distance  in  the  initial 
test  nm,  the  mine  operator  may  request 
from  the  inspector  up  to  four  additional 
test  runs  with  two  nms  to  be  conducted 
in  each  direction.  The  performance  of 
the  service  brakes  shall  be  considered 
acceptable  if  the  equipment  does  not 
exceed  the  maximum  stopping  distance 
on  at  least  three  of  the  additional  tests. 

(5]  Where  there  is  not  an  appropriate 
test  site  at  the  mine  or  the  equipment  is 
not  capable  or  traveling  at  least  10  miles 
per  hour,  service  brake  tests  will  not  be 
conducted.  In  such  cases,  the  inspector 
will  rely  upon  other  available  evidence 
to  determine  whether  the  service  brake 
system  meets  the  performance 
requirement  of  this  standard. 

$56.14102    Brake*  for  raH  Miulpment 

Braking  systems  on  railroad  cars  and 
locomotives  shell  be  maintained  in 
functional  condition. 

$56.14103    Operators  Stations. 

(a]  If  windows  are  provided  on 
operators'  stations  of  self-propelled 
mobile  equipment  the  windows  shall  be 
made  of  safety  glass  or  material  with 
equivalent  safety  characteristics.  The 
windows  shall  be  maintained  to  provide 
visibility  for  safe  operation. 

(b]  If  damaged  windows  obscure 
visibility  necessary  for  safe  operation, 
or  create  a  hazard  to  the  equipment 
operator,  the  windows  shall  be  replaced 
or  removed.  Damaged  windows  shall  be 
replaced  if  absence  of  a  window  would 
expose  the  equipment  operator  to 
hazardous  evironmental  conditions 
which  would  affect  the  ability  of  the 
equipment  operator  to  safely  operate  the 
equipment. 

(c]  The  operator's  stations  of  self- 
propelled  mobile  equipment  shall — 

(1]  Be  free  of  materials  that  could 
create  a  hazard  to  persons  by  impairing 
the  safe  operation  of  the  equipment;  and 

(2]  Not  be  modified,  in  a  manner  that 
obscures  visibility  necessary  for  safe 
operation. 


$56.14104    Tire  repair*. 

(a)  Before  a  tire  is  removed  from  a 
vehicle  for  tire  repair,  the  valve  core 
shall  be  partially  removed  to  allow  for 
gradual  deflation  and  then  removed. 
During  deflation,  to  the  extent  possible, 
persons  shall  stand  outside  of  the 
potential  trajectory  of  the  lock  ring  of  a 
multi-piece  wheel  rim. 

(b)  To  prevent  injury  from  wheel  rims 
during  tire  inflation,  one  of  the  following 
shall  be  used: 

(1]  A  wheel  cage  or  other  restraining 
device  that  will  constrain  all  wheel  rim 
components  during  an  explosive 
separation  of  a  mtjJti-piece  wheel  rim,  or 
during  the  sudden  release  of  contained 
air  in  a  single  piece  rim  wheel;  or 

(2]  A  stand-off  inflation  device  which 
permits  persons  to  stand  outside  of  the 
potential  trajectory  of  wheel 
components. 

S  56.14105    Procedures  during  repairs  or 
malntenanee. 

Repairs  of  maintenance  of  machinery 
or  equipment  shall  be  performed  only 
after  the  power  is  off.  and  the  machinery 
or  equipment  blocked  against  hazardous 
motion.  Machinery  or  equipment  motion 
or  activation  is  permitted  to  the  extent 
that  adjustments  or  testing  cannot  be 
performed  without  motion  or  activation, 
provided  that  persons  are  effectively 
protected  from  hazardous  motion. 

S  56.14106    Faliing  obiect  protection. 

(a]  Fork-lift  trucks,  front-end  loaders, 
and  bulldozers  shall  be  provided  with 
falling  object  protective  structures  if 
used  in  an  area  where  falling  objects 
could  create  a  hazard  to  the  equipment 
operator. 

(b]  The  protective  structure  shall  be 
capable  of  withstanding  the  falling 
object  loads  to  which  it  would  be 
subjected. 

S  56.14107    Moving  machine  parts. 

(a]  Moving  machine  parts  shall  be 
guarded  to  protect  persons  from 
contacting  gears,  sprockets,  chains, 
drive,  head,  tail,  and  takeup  pulleys, 
flywheels,  coupUngs,  shafts,  fan  blades, 
and  similar  moving  parts  that  can  cause 
injury. 
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(b]  Guards  shall  not  be  required 
where  the  exposed  moving  parts  are  at 
least  seven  feet  away  from  walking  or 
working  surfaces. 

§5&141U    OvartiMd  drtv*  belts. 

Overhead  drive  belts  shall  be  guarded 
to  contain  the  whipping  action  of  a 
broken  belt  if  that  action  could  be 
hazardous  to  persons. 

§56.14109    Unguarded  conveyors  with 
adjacent  travelwaya. 

Unguarded  conveyors  next  to  the 
travelways  shall  be  equipped  with — 

(a)  Emergency  stop  devices  which  are 
located  so  that  a  person  falling  on  or 
against  the  conveyor  can  readily 
deactivate  the  conveyor  drive  motor  or 

(b)  Railings  which — 

(1)  Are  positioned  to  prevent  persons 
from  falling  on  or  against  the  conveyor 

(2]  Will  be  able  to  withstand  the 
vibration,  shock,  and  wear  to  which 
they  will  be  subjected  during  normal 
operation;  and 

(3]  Are  constructed  and  maintained  so 
that  they  will  not  create  a  hazard. 

§56.14110    Flying  or  falNng  materials. 

In  areas  where  flying  or  falling 
materials  generated  from  the  operation 
of  screens,  crushers,  or  conveyors 
present  a  hazard,  guards,  shields,  or 
other  devices  that  provide  protection 
against  such  flying  or  falling  materials 
shall  be  provided  to  protect  persons. 

§56.14111 
aecuring. 


§56.14113 
or  brakes. 


Inclined  conveyors:  becfcstops 


Slusher,  beddash  guards  and 


(a)  When  persons  are  exposed  to 
slushing  operations,  the  slushers  shall 
be  equipped  with  rollers  and  drum 
covers  apd  anchored  securely  before 
slushing  operations  are  started. 

(b)  Slashers  rated  over  10  horaepower 
shall  be  equipped  with  backlash  guards, 
unless  the  equipment  operator  is 
otherwise  protected. 

(c)  This  standard  does  not  apply  to  air 
tuggers  of  10  horsepower  or  less  that 
have  only  one  cable  and  one  dnrni. 


§56.14112 
Of  I 


Construction  and  maintenance 


(a)  Guards  shall  be  constructed  and 
maintained  to- 
ll) Withstand  the  vibration,  shock, 

and  wear  to  which  they  will  be 
subjected  during  normal  operation;  and 
(2)  Not  create  a  hazard  by  their  use. 

(b)  Guards  shall  be  securely  in  place 
while  machinery  is  being  operated, 
except  when  testing  or  making 
adjustments  which  cannot  be  performed 
without  removal  of  the  guard. 


Backstops  or  brakes  shall  be  installed 
on  drive  units  of  inclined  conveyors  to 
prevent  the  conveyors  from  running  in 
reverse,  creating  a  hazard  to  persons. 

§56.14114    Air  valves  for  pneumatic 
equipment 

A  manual  master  quick-close  type  air 
valve  shall  be  installed  on  all 
pneumatic-powered  equipment  if  there 
is  a  hazard  of  uncontrolled  mox'ement 
when  the  air  supply  is  activated.  The 
valve  shall  be  closed  except  when  the 
equipment  is  being  operated. 

§56.14115    Stationary  grinding  machines. 

Stationary  grinding  machines,  other 
than  special  bit  grinders,  shall  be 
equipped  with — 

(a)  Peripheral  hoods  capable  of 
withstanding  the  force  of  a  bursting 
wheel  and  enclosing  not  less  than  270  of 
the  periphery  of  the  wheel; 

(b)  Adjustable  tool  rests  set  so  that 
the  distance  between  the  grinding 
surface  of  the  wheel  and  ^e  tool  rest  in 
not  greater  than  'A  inch;  and 

(c)  A  safety  washer  on  each  side  of 
the  wheel. 

§56.14116    Hand-heM  power  tooto. 

(a)  Power  drills,  disc  Sanders,  grinders 
and  circular  and  chain  saws,  when  used 
in  the  hand-held  mode  shall  be  operated 
with  controls  which  require  constant 
hand  or  finger  pressure. 

(b)  Circular  saws  and  chain  saws 
shall  not  be  equipped  with  devices 
which  lock-on  the  operating  controls. 

§  56.14130    Ron-over  protecthw  structuree 
(HOPS)  and  seat  belts. 

(a)  Equipment  included  Roll-over 
protective  structures  (ROPS)  and  seat 
belts  shall  be  installed  on — 

(1)  Crawler  tractors  and  crawler 
loaders; 

(2}  Graders; 

(3)  Wheel  loaders  and  wheel  tractors; 

(4)  The  tractor  portion  of  semi- 
mounted  scrapers,  dumpers,  water 
wagons,  bottom-dump  wagons,  rear- 
dump  wagons,  and  towed  fifth  wheel 
attachments; 

(5)  Skid-steer  loaders;  and 

(6)  Agric\iltiu-al  tractors. 

(5)  ROPS  construction.  ROPS  shall 
meet  the  requirements  of  the  following 
Society  of  Automotive  Engineers  (SAE) 
publications,  as  appUcable,  which  are 
incorporated  by  reference: 

(1)  SAE  }1040.  "Performance  Criteria 
for  Roll-Over  Protective  Structures 
(ROPS)  for  Construction.  Earthmoving, 
Forestry,  and  Mining  Machines,".  1966; 
or 


(2)  SAE  11194.  "Roll-Over  ProtecUve 
Structures  (ROPS)  for  Wheeled 
Agricultural  Tractors".  1983. 

(c)  ROPS  labelling.  ROPS  shall  have  a 
label  permanently  affixed  to  the 
structure  identifying — 

(1)  The  manufacturer's  name  and 
address; 

(2)  The  ROPS  model  number;  and 

(3)  The  make  and  model  number  of 
the  equipment  for  which  the  ROPS  is 
designed. 

(d)  ROPS  installation.  ROPS  shall  be 
installed  on  the  equipment  in 
accordance  with  the  recommendations 
of  the  ROPS  manufactiu^r. 

(e)  ROPS  maintenance.  (1)  ROPS  shall 
be  maintained  in  a  condition  that  meets 
the  performance  requirements 
applicable  to  the  equipment.  It  the  ROPS 
is  subjected  to  roll-over  a  abnormal 
structural  loading,  the  equipment 
manufacturer  or  a  registered 
professional  engineer  with  knowledge 
and  experience  in  ROPS  design  shall 
recertify  that  the  ROPS  meets  the 
applicable  performance  requirements 
before  it  is  returned  to  service. 

(2)  Alterations  or  repairs  on  ROPS 
shall  be  performed  only  with  approval 
from  the  ROPS  manufacturer  or  under 
the  instructions  of  a  registered 
professional  engineer  with  knowledge 
and  ejqwrience  in  ROPS  design.  The 
manufacturer  or  engineer  shall  certify 
that  the  ROPS  meets  the  applicable 
performance  requirements. 

(f)  Exemptions.  (1)  This  standard  does 
not  apply  to— 

(i)  Self-propelled  mobile  equipment 
manufactured  prior  to  July  1, 1969; 

(ii)  Over-the-road  type  tractors  that 
pull  trailers  or  vans  on  highways; 

(iii)  Equipment  that  is  only  operated 
by  remote  control;  and 

(2)  Self-propelled  mobile  equipment 
manufactured  prior  to  October  24, 1988, 
that  is  equipped  with  ROPS  and  seat 
belts  that  meet  the  installation  and 
performance  requirements  of  30  CFR 
56.9088  (1986  edition)  shall  be 
considered  in  compliance  with 
paragraphs  (b)  and  (c)  of  this  section. 

(g)  Wearing  seat  belts.  Seat  belts  shall 
be  worn  by  the  equipment  operator 
except  that  when  operating  graders  from 
a  standing  position,  the  grader  operator 
shall  wear  safety  lines  and  a  harness  in 
place  of  a  seat  belt. 

(h)  Seat  belts  construction.  Seat  belts 
shall  meet  the  requirements  of  SAE  1386, 
"Operator  Restraint  Systems  for  Off- 
Road  Work  Machines".  1985;  or  SAE 
11194,  "RoU-Over  Protective  Structures 
(ROPS)  Fot  Wheeled  Agricultural 
Tractors".  1963.  as  applicable,  ii^hicfa  are 
incorporated  by  reference. 
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(i)  Seat  belt  maintenance.  Seat  belts 
shall  be  maintained  in  functional 
condition,  and  replaced  when  necessary 
to  assure  proper  performance. 

(j)  Publications.  Publications 
incorporated  by  reference  in  this  section 
have  been  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with 
5  U.S.C.  552(a).  Copies  are  available 
from  the  Administrator  for  Metal  and 
Nonmetal  Mine  Safety  and  Health, 
MSHA,  4015  Wilson  Blvd.,  Arlington, 
Virginia  22203,  and  may  be  examined  at 
any  Metal  and  Nonmetal  District  Office. 
Copies  may  also  be  obtained  from  the 
Society  of  Automotive  Engineers,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096./ 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1219-0089) 

S  56.14131    Seat  belts  for  haulag*  trucks. 

(a)  Seat  belts  shall  be  provided  and 
worn  in  haulage  trucks. 

(b)  Seat  belts  shall  be  maintained  in 
functional  condition,  and  replaced  when 
necessary  to  assure  proper  performance. 

(c)  Seat  belts  required  under  this 
section  shall  meet  the  requirements  of 
SAE  )386,  "Operator  Restraint  Systems 
for  Off-Road  Woric  Machines",  1985, 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a). 

(d)  Publications  incorporated  by 
reference  in  this  section  have  been 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  Copies  are  available  from  the 
Administrator  for  Metal  and  Nonmetal 
Mine  Safety  and  Health,  (MSHA),  4015 
Wilson  Blvd.,  Arlington,  VA  22203,  and 
may  be  examined  at  any  Metal  and 
Noiunetal  District  Office.  Copies  may 
also  be  obtained  from  the  Society  of 
Automotive  Engineers,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096. 

S  56.14132    Horns  and  iMCkup  atarms. 

(a)  Manually-operated  horns  or  other 
audible  warning  devices  provided  on 
self-propelled  mobUe  equipment  as  a 
safety  feature  shall  be  maintained  in 
functional  condition. 

(b)(1)  When  the  operator  has  an 
obstructed  view  to  the  rear,  self- 
propelled  mobile  equipment  shall 
have — 

(i)  An  automatic  reverse-activated 
signal  alarm; 

(ii)  A  wheel-mounted  bell  alarm  which 
sounds  at  least  once  for  each  three  feet 
of  reverse  movement; 

(iii)  A  discriminating  backup  alarm 
that  cevers  the  area  of  obstructed  view; 
or 

(iv)  An  observer  to  signal  when  it  is 
safe  to  back  up. 


(2)  Alarms  shall  be  audible  above  the 
surrounding  noise  level. 

(3)  An  automatic  reverse-activated 
strobe  light  may  be  used  at  night  in  lieu 
of  an  audible  reverse  alarm. 

(c)  This  standard  does  not  apply  to 
rail  equipment 

Safety  Practices  and  Operational 
Procedures 

§56.14200    Warnings  prior  to  starting  or 
moving  equipinent 

Before  starting  crushers  or  moving 
self-propelled  mobile  equipment, 
equipment  operators  shall  sound  a 
warning  that  is  audible  above  the 
surrounding  noise  level  or  use  other 
effective  means  to  warn  all  persons  who 
could  be  exposed  to  a  hazard  from  the 
equipment 

S  56.14201    Conveyor  start-up  warnings. 

(a)  When  the  entire  length  of  a 
conveyor  is  visible  from  the  starting 
switch,  the  conveyor  operator  shall 
visually  check  to  make  certain  that  all 
persons  are  in  the  clear  before  starting 
the  conveyor. 

(b)  When  the  entire  length  of  the 
conveyor  is  not  visible  from  the  starting 
switch,  a  system  which  provides  visible 
or  audible  wfuning  shall  be  installed 
and  operated  to  warn  persons  that  the 
conveyor  will  be  started.  Within  30 
seconds  after  the  warning  is  given,  the 
conveyor  shall  be  started  or  a  second 
warning  shall  be  given. 

S  56.14202    Manual  cleaning  of  conveyor 
puHeys. 

Pulleys  of  conveyors  shall  not  be 
cleaned  manually  while  the  conveyor  is 
in  motion. 

956.14203    Application  Of  bett  dressing. 

Belt  dressings  shall  not  be  appUed 
manually  while  belts  are  in  motion 
tmless  a  pressurized-type  applicator  is 
used  that  allows  the  dressing  to  be 
applied  from  outside  the  guards. 

§56.14204    lladiinery  lubrication. 

Machinery  or  equipment  shall  not  be 
lubricated  manually  while  it  is  in  motion 
where  application  of  the  lubricant  may 
expose  persons  to  injury. 

§56.14205    Machinery,  equipment,  and 
tools. 

Machinery,  equipment  and  tools  shall 
not  be  used  beyond  the  design  capacity 
intended  by  the  manufacturer  where 
such  use  may  create  a  hazard  to 
persons. 

§56.14206    Securing  movable  parts. 

(a)  When  moving  mobile  equipment 
between  workplaces,  booms,  forks, 
buckets,  beds,  and  similar  movable 
parts  of  the  equipment  shall  be 


positioned  in  the  travel  mode  and,  if 
required  for  safe  travel,  mechanically 
secured. 

(b)  When  mobile  equipment  is 
unattended  or  not  in  use,  dippers, 
buckets  and  scraper  blades  be  lowered 
to  the  ground.  Other  movable  parts,  such 
as  booms,  shall  be  mechanically  secured 
or  positioned  to  prevent  movement 
which  would  create  a  hazard  to  persons. 

§  56.14207    Parfclng  procedures  for 
unattended  equipment 

Mobile  equipment  shall  not  be  left 
unattended  unless  the  controls  are 
placed  in  the  park  position  and  the 
parking  brake,  if  provided,  is  set  When 
parked  on  a  grade,  the  wheels  or  tracks 
of  mobile  equipment  shall  be  either 
chocked  or  turned  into  a  bank. 

§56.14208    Warning  devices. 

(a)  Visible  warning  devices  shall  be 
used  when  parked  mobile  equipment 
creates  a  hazard  to  persons  in  other 
mobile  equipment. 

(b)  Mobile  equipment  other  than 
forklifts,  carrying  loads  that  project 
beyond  the  sides  or  more  than  four  feet 
beyond  the  rear  of  the  equipment  shall 
have  a  warning  flag  at  the  end  of  the 
projection.  Under  conditions  of  limited 
visibiUty  these  loads  shall  have  a 
wEiming  light  at  the  end  of  the 
projection.  Such  flag  or  lights  shall  be 
attached  to  the  end  of  the  projection  or 
be  carried  by  persons  walking  beside  or 
behind  the  projection. 

§56.14209    Safety  procedures  for  towing. 

(a)  A  properly  sized  tow  bar  or  other 
effective  means  of  control  shall  be  used 
to  tow  mobile  equipment 

(b)  Unless  steering  and  braking  are 
under  the  control  of  the  equipment 
operator  on  the  towed  equipment  a 
safety  chain  or  wire  rope  capable  of 
withstanding  the  loads  to  which  it  could 
be  subjected  shall  be  used  in 
conjimction  with  any  primary  rigging. 

(c)  This  provision  does  not  apply  to 
rail  equipment. 

§56.14210    Movsment  Of  dippers,  buckets, 
loading  booms,  or  suspended  loeds. 

(a)  Dippers,  buckets,  loading  booms, 
or  suspended  loads  shall  not  be  swung 
over  the  operators'  stations  of  self- 
propelled  mobile  equipment  until  the 
equipment  operator  is  out  of  the 
operator's  station  and  in  a  safe  location. 

fb)  This  section  does  not  apply  when 
the  equipment  is  specifically  designed  to 
protect  the  equipment  operator  from 
falling  objects. 
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§56.14211    Blocking  tqulpment  in  a  raisMl 
posttioa 

(a)  Persons  shall  not  work  on  top  of, 
under,  or  work  from  mobile  equipment 
in  a  raised  position  until  the  equipment 
has  been  blocked  or  mechanically 
secured  to  prevent  it  from  rolling  or 
falling  accidentally. 

(b)  Persons  shall  not  work  on  top  of, 
under,  or  work  from  a  raised  component 
of  mobile  equipment  until  the 
component  has  been  blocked  or 
mechanically  secured  to  prevent 
accidental  lowering.  The  equipment 
must  also  be  blocked  or  secured  to 
prevent  rolling. 

(c)  A  raised  component  must  be 
secured  to  prevent  accidental  lowering 
when  persons  are  working  on  or  around 
mobile  equipment  and  are  exposed  to 
the  hazard  of  accidental  lowering  of  the 
component. 

(d)  Under  this  section,  a  raised 
component  of  mobile  equipment  is 
considered  to  be  blocked  or 
mechanically  secured  if  provided  with  a 
functional  load-locking  device  or  a 
device  which  prevents  free  and 
uncontrolled  descent. 

(e)  Blocking  or  mechanical  securing  of 
the  raised  component  is  required  during 
repair  or  maintenance  of  elevated 
mobile  work  platforms. 

§56.14212    Chains,  ropM.  and  drivs  baits. 
Chains,  ropes,  and  drive  belts  shall  be 
guided  mechanically  onto  moving 
pulleys,  sprockets,  or  drums  except 
where  equipment  is  designed 
specifically  for  hand  feeding. 

§  56.14213    Ventilaten  and  shieiding  for 


(a)  Welding  operaticms  shall  be 
shielded  when  performed  at  locations 
where  arc  flash  could  be  hazardous  to 
persons. 

(b)  All  welding  operations  shall  be 
well-ventilated. 

§56.14214    Train  warnings. 

A  warning  that  is  audible  above  the 
surrounding  noise  level  shall  be 
sounded — 

(a)  Immediately  prior  to  moving  trains; 

(b)  When  trains  approach  persons, 
crossings,  other  trains  on  adjacent 
tracks;  and 

(c)  Any  place  where  the  train 
operator's  vision  is  obscured. 

§  S6.1421S    Coupling  or  uncoupling  cars. 
Prior  to  coupling  or  uncoupling  cars 
manuaQy.  trains  dhall  be  brought  to  a 
complete  stop,  and  then  moved  at 
minimum  tram  speed  until  the  coupling 
or  uncoapling  activity  is  completed. 
Coupling  or  uncoupUng  shall  not  be 
attempted  from  the  inside  of  cxirves 
unless  the  railroad  and  cars  are 


designed  to  eliminate  hazards  to 
persons. 

§56.14216    Backpoling. 

Backpoling  of  trolleys  is  prohibited 
except  where  there  is  inadequate 
clearance  to  reverse  the  trolley  pole. 
Where  backpoling  is  required,  it  shaU  be 
done  only  at  the  minimum  tram  speed  of 
the  trolley. 

§56.14217    Securing  paitad  raicws. 

Parked  railcars  shall  be  blocked 
securely  unless  held  effectively  by 
brakes. 

§  56. 14216    Hovamant  of  aquipmant  on 
ad|acant  tracks. 

When  a  locomotive  on  one  track  is 
used  to  move  rail  equipment  on  adjacent 
tracks,  a  chain,  cable,  or  drawbar  shall 
be  used  which  is  capable  of  meeting  the 
loads  to  which  it  could  be  subjected. 

§56.14219    Brakaman  signals. 

When  a  train  is  under  the  direction  of 
a  brakeman  and  the  train  operator 
cannot  clearly  recognize  the  brakeman's 
signals,  the  train  operator  shall  bring  the 
train  to  a  stop. 

AppemiKx  I  for  Subpart  M — National 
CoBMasus  Standards 

Mine  operators  seeking  further  information 
regarding  the  construction  and  installation  of 
falling  object  protective  structures  (FOPS) 
may  consult  the  following  national  consensus 
standards,  as  applicable. 

MSHA  Standard  56.14106,  Falung 
Object  Protection. 


Equipfnont 

National  consensus  standard 

Front-end  loaders 
and  buHdozers. 

Fork-lift  tnx*8 

Soctaty  of  Automotive  Engi- 

formance  criiaria  lor  tailing 
object     protective     stnjc- 
twes  (FOPS)  SAE  J231- 
Janu«y.  1981. 
American  National  Standards 

kwOMa  (ANSI)  aalety 
standard  lor  low  IHI  and 
high  m  tnjcfcs,  B  56.1, 
•action  7.27—1963;  or. 

matMule  (ANSI)  standard, 
rough  terrain  fork  lift 
trucks,  B58.6-1987. 

6.  Subpart  N  is  amended  by  adding  a 
new  S  56.15014  to  read  as  follows: 

Subpart  N— Personal  Protection 

§56.15014    Eya  protection  whan  oparaUng 
grinding  wtieels. 

Face  shields  or  goggles  in  good 
condition  shall  be  worn  when  operating 
a  grinding  wheel 


PART  57-SAFETY  AND  HEALTH 
STANDARDS-UNDERGROUND 
METAL  AND  NONMETAL  MINES 

7.  The  authority  citation  for  Part  57 
continues  to  read  as  follows: 

Authority:  30  U.S.C  811. 

Subpart  A— General 

§57.2    [Amended] 

8.  In  §57.2  the  definitions  of  "berm" 
and  "trip  light"  are  removed. 

9.  Subpart  H  is  revised  to  read  as 
follows: 

Subpart  H— Loading,  Hauling,  and  Dumping 


Sec 
57.9000 


Definitions. 


Traffic  Safety 

57.9100  Traffic  control 

57.9101  Operating  speeds  and  control  of 
equipment. 

57.9102  Movement  of  independendy 
operating  rail  equipment. 

57.9103  Clearance  on  adjacent  tracks. 

57.9104  Railroad  crossings. 

TransportatioD  of  Petsotis  and  Materials 

57.9200  Transporting  persons. 

57.9201  Loading,  hauling,  and  unloading  of 
equipment  or  supplies. 

57.9202  Loading  and  hauling  large  rocks. 

57.9260  Supplies,  materials,  and  tools  on 
man  trips. 

57.9261  Transporting  tools  and  materials  on 
locomotives. 

Safety  Devices,  Provisiaaa,  and  Procedures 
for  Roadways,  RailToads,  and  lioariing  and 
Dumping  Sitae 

57.9300  Berms  or  guardrails. 

57.9301  Dump  site  restraints. 

57.9302  Protection  against  moving  or 
runaway  railroad  equipment 

57.9303  Construction  of  ramps  and  dumping 
facilities. 

57.9304  Unstable  ground. 

57.9305  Truck  spotters. 

57.9306  Warning  devices  for  restricted 
clearances. 

57.9307  Design,  installation,  and 
maintenance  of  railroads. 

57.9306    Switch  throws. 

Chute  design. 

Chute  hazards. 

Anchoring  stationary  sizing  devices. 

Working  around  drawholes. 

Roadway  maintenance. 

Trimming  stockpile  and  muckpile 
faces. 
57.9315    Dust  control. 

Notifying  the  equipment  operator. 

Suspended  loads. 

Getting  on  or  off  moving  equipment. 

Going  over,  under,  or  between 
railcars. 
57.9330    Clearance  for  surface  equipment. 

57.9360  Shelter  holes. 

57.9361  Drawholes. 

57.9362  Protection  of  signalmen. 


57.9309 
57.9310 
57.9311 
57.9312 
57.9313 
57.9314 


57.9316 
57.9317 
57.9318 
57.9319 
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Subpart  H— Loading,  Hauling,  and 
Dumping 

§57.9000    Definitions. 

The  following  definitions  apply  in  this 
subpart: 

Berm.  A  pile  or  mound  of  material 
along  an  elevated  roadway  capable  of 
moderating  or  limiting  the  force  of  a 
vehicle  in  order  to  impede  the  vehicle's 
passage  over  the  bank  of  the  roadway. 

Mobile  equipment.  Wheeled,  skid- 
mounted,  track-mounted,  or  rail- 
mounted  equipment  capable  of  moving 
or  being  moved. 

Traffic  Safety 

§57.9100    Traffic  control 

To  provide  for  the  safe  movement  of 
self-propelled  mobile  equipment — 

(a)  Rules  governing  speed,  right-of- 
way,  direction  of  movement,  and  the  use 
of  headlij^ts  to  assure  appropriate 
visibiUty.  shall  be  established  and 
followed  at  each  mine;  and 

(b]  Signs  or  signals  that  warn  of 
hazardous  conditions  shall  be  placed  at 
appropriate  locations  at  each  mine. 

§  57.9101    Operating  speeds  and  control  of 
equipment 

Operators  of  self-propelled  mobile 
equipment  shall  maintain  control  of  the 
equipment  while  it  is  in  motion. 
Operating  speeds  shall  be  consistent 
with  conditions  of  roadways,  tracks, 
grades,  clearance,  visibility,  and  traffic, 
and  the  type  of  equipment  used. 

§57.9102    Movement  of  Independently 
operating  nM  equipment 

Movement  of  two  or  more  pieces  of 
rail  equipment  operating  independently 
on  the  same  track  shall  be  controlled  for 
safe  operation. 

§57.9103    Clearance  on  adjacent  tracks. 

Railcars  shall  not  be  left  on  side 
tracks  unless  clearance  is  provided  for 
traffic  on  adjacent  tracks. 

§  57.9104    Railroad  crossings. 

Designated  railroad  crossings  shall  be 
posted  with  warning  signs  or  signals,  or 
shall  be  guarded  when  trains  are 
passing.  These  crossings  shall  also  be 
planked  or  filled  between  the  rails. 

§57.9160    Train  movement  during  shift 
changes. 

During  shift  changes,  the  movement  of 
underground  trains  carrying  rock  or 
material  shall  be  limited  to  areas  where 
the  trains  do  not  present  a  hazard  to 
persons  changing  shifts. 

Transportation  of  Persons  and  Materials 

§57.9200    Transporting  persons. 

Persons  shall  not  be  transported— 


(a)  In  or  on  dippers,  forks,  clamshells, 
or  buckets  except  shaft  buckets  during 
shaft-sinking  operations  or  during 
inspection,  maintenance  and  repair  of 
shafts. 

(b)  In  beds  of  mobile  equipment  or 
railcars,  unless — 

(1)  Provisions  are  made  for  secure 
travel,  and 

(2)  Means  are  taken  to  prevent 
accidental  unloading  if  the  equipment  is 
provided  with  unloading  devices; 

(c)  On  top  of  loads  in  mobile 
equipment; 

(d)  Outside  cabs,  equipment 
operators'  stations,  and  beds  of  mobile 
equipment,  except  when  necessary  for 
maintenance,  testing,  or  training 
purposes,  and  provisions  are  made  for 
secure  travel.  "This  provision  does  not 
apply  to  rail  equipment. 

(e)  Between  cars  of  trains,  on  the 
leading  end  of  trains,  on  the  leading  end 
of  a  single  railcar,  or  in  other  locations 
on  trains  that  expose  persons  to  hazards 
from  train  movement 

(1)  This  paragraph  does  not  apply  to 
car  droppers  if  they  are  secured  with 
safety  belts  and  lines  which  prevent 
them  from  falling  off  the  work  platform. 

(2)  Brakemen  and  trainmen  are 
prohibited  from  riding  between  cars  of 
moving  trains  but  may  ride  on  the 
leading  end  of  trains  or  other  locations 
when  necessary  to  perform  their  duties; 

(f)  To  and  from  work  areas  in 
overcrowded  mobile  equipment; 

(g)  In  mobile  equipment  with 
materials  or  equipment  unless  the  items 
are  secured  or  are  small  and  can  be 
carried  safely  by  hand  without  creating 
a  hazard  to  persons;  or 

(h)  On  conveyors  unless  the 
conveyors  are  designed  to  provide  for 
their  safe  transportation. 

§  57.9201    Loading,  hauling,  and  unloading 
of  squipment  or  supplies. 

Equipment  and  supplies  shall  be 
loaded,  transported,  artd  imloaded  in  a 
manner  which  does  not  create  a  hazard 
to  persons  from  falling  or  shifting 
equipment  or  supplies. 

§57.9202    Loading  and  hauling  largs  rocks. 

Large  rocks  shall  be  broken  before 
loading  if  they  could  endanger  persons 
or  affect  the  stabihty  of  mobile 
equipment  Mobile  equipment  used  for 
haulage  of  mined  material  shall  be 
loaded  to  minimize  spillage  where  a 
hazard  to  persons  could  be  created. 

§  57.9260    Supplies,  materials,  and  tools  on 
mantrips. 

Supplies,  materials,  and  tools,  other 
than  small  items  that  can  be  carried  by 
hand,  shall  not  be  transported 
underground  with  persons  in  mantrips. 


Mantrips  shall  be  operated 
independently  of  ore  or  supply  trips. 

§  57.926 1    Transporting  tools  and  materials 
on  locomotives. 

Tools  or  materials  shall  not  be  carried 
on  top  of  locomotives  underground 
except  for  secured  rerailing  devices 
located  in  a  manner  which  does  not 
create  a  hazard  to  persons. 

Safety  Devices,  Provisions,  and 
Procedures  for  Roadways,  Railroads, 
and  Loading  and  Dumping  Sites 

§  57.9300    Berms  or  guardrails. 

(a)  Berms  or  guardrails  shall  be 
provided  and  maintained  on  the  banks 
of  roadways  where  a  drop-off  exists  of 
sufficient  grade  or  depth  to  cause  a 
vehicle  to  overturn  or  endanger  persons 
in  equipment 

(bj  Berms  or  guardrails  shall  be  at 
least  mid-axle  height  of  the  largest  self- 
propelled  mobile  equipment  which 
usually  travels  the  roadway. 

(c)  Berms  may  have  openings  to  the 
extent  necessary  for  roadway  drainage. 

(d)  Where  elevated  roadways  are 
infrequentiy  traveled  and  used  only  by 
service  or  maintenance  vehicles,  berms 
or  guardrails  are  not  required  when  the 
following  criteria  are  met. 

(1)  Lodced  gates  are  installed  at  the 
entrance  points  to  the  roadway. 

(2)  Signs  are  posted  warning  that  the 
roadway  is  not  bermed. 

(3)  Reflectors  are  installed  at  25-foot 
intervals  along  the  perimeter  of  the 
elevated  roadway. 

(4)  A  maximum  speed  limit  of  15  miles 
per  hour  is  posted. 

(5)  Road  surface  traction  is  not  to  be 
impaired  by  weather  conditions,  such  as 
sleet  and  snow,  unless  corrective 
measures  are  taken  to  improve  traction. 

(e)  This  standard  is  not  applicable  to 
rail  beds. 

§  57.930 1    Dump  sits  restraints. 

Berms,  bumper  blocks,  safety  hooks 
or  similar  impeding  devices  shall  be 
provided  at  dumping  locations  where 
there  is  a  hazard  of  overtravel  or 
overturning. 

§  57.9302    Protection  against  moving  or 
runswsy  railroad  squipment 

Stopblocks,  derail  devices,  or  other 
devices  that  protect  against  moving  or 
runaway  rail  equipment  shall  be 
installed  wherever  necessary  to  protect 
persons. 

§  57.9303    Construction  of  ramps  snd 
dumping  facilities. 

Ramps  and  dumping  facilities  shall  be 
designed  and  constructed  of  materials 
capable  of  supporting  the  loads  to  which 
they  will  be  subjected.  The  ramps  and 
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dumping  facilities  shall  provide  width, 
clearance,  and  headroom  to  safely 
accommodate  the  mobile  equipment 
using  the  facilities. 

§57.9304    Unstabte  ground. 

(a)  Dimiping  locations  shall  be 
visually  inspected  prior  to  work 
commencing  and  as  ground  conditions 
warrant. 

(b)  Where  there  is  evidence  that  the 
ground  at  a  dumping  location  may  fail  to 
support  the  mobile  equipment,  loads 
shall  be  dumped  a  safe  distance  back 
from  the  edge  of  the  unstable  area  of  the 
bank. 

§57.9305    Truck  ■potters. 

(a)  If  truck  spotters  are  used,  they 
shall  be  in  the  clear  while  trucks  are 
backing  into  dumping  position  or 
dumping. 

(bj  Spotters  shall  use  signal  lights  to 
direct  trucks  where  visibility  is  limited. 

(c)  When  a  truck  operator  cannot 
clearly  recognize  the  spotter's  signals, 
the  truck  shall  be  stopped. 

§57.9306    Warning deviCM for rMtricted 


persons  shall  be  isolated  from  the 
hazard  of  fljdng  rock  or  material. 


Where  restricted  clearance  creates  a 
hazard  to  persons  on  mobile  equipment, 
warning  devices  shall  be  installed  in 
advance  of  the  restricted  area  and  the 
restricted  area  shall  be  conspicuously 
marked. 

§57.9307    DMign.  kMtaNatton,  and 
maintananca  of  railroads. 

Roadbeds  and  all  elements  of  the 
railroad  tracks  shall  be  designed, 
installed,  and  maintained  to  provide 
safe  operation  consistent  with  the  speed 
and  type  of  haulage  used. 

§57.9308    SwHdi  tlvows. 

Switch  throws  shall  be  installed  to 
provide  clearance  to  protect  switchmen 
from  contact  with  moving  trains. 

§57.9309    Chutadaslga 

Chute-loading  installations  shall  be 
designed  to  provide  a  safe  location  for 
persons  pulling  chutes. 

§57.9310    Chuta  hazards. 

(a)  Prior  to  chute-pulling,  persons  who 
could  be  affected  by  the  draw  or 
otherwise  exposed  to  danger  shall  be 
warned  and  given  time  to  clear  the 
hazardous  area. 

(b)  Persons  attempting  to  free  chute 
hangups  shall  be  experienced  and 
familiar  with  the  task,  know  the  hazards 
involved,  and  use  the  proper  tools  to 
free  material. 

(c)  When  broken  rock  or  material  is 
dumped  into  an  empty  chute,  the  chute 
shall  be  equipped  with  a  guard  or  all 


§57.9311 
davicas. 


Anchoring  stationary  sizing 


Grizzlies  and  other  stationary  sizing 
devices  shall  be  securely  anchored. 

§57.9312    Working  around  drawholas. 

Unless  platforms  or  safety  lines  are 
used,  persons  shall  not  position 
themselves  over  drawholes  if  there  is 
danger  that  broken  rock  or  material  may 
be  withdrawn  or  bridged. 

§57.9313    Roadway  maintananca. 

Water,  debris,  or  spilled  material  on 
roadways  which  creates  hazards  to  the 
operation  of  mobile  equipment  shall  be 
removed. 

§57.9314    Trknmlng  stockpfla  and 
muckpHa  facaa. 

Stockpile  and  muckpile  faces  shall  be 
trimmed  to  prevent  hazards  to  persons. 

§57.9315    Duat  control 

Dust  shall  be  controlled  at  muck  piles, 
material  transfer  points,  crushers,  and 
on  haulage  roads  where  hazards  to 
persons  would  be  created  as  a  result  of 
impaired  visibility. 

§574316    Notifying  the  equipment 


When  an  operator  of  self-propelled 
mobile  equipment  is  present  persons 
shall  notify  the  equipment  operator 
before  getting  on  or  off  that  equipment. 

§57.9317    Suapanded  kMds. 

Persons  shall  not  work  or  pass  under 
the  buckets  or  booms  of  loaders  in 
operation. 

§  57.9318    Getttoig  on  or  off  moving 
e<|ulpinenL 

Persons  shall  not  get  on  or  off  moving 
mobile  equipment.  This  provision  does 
not  apply  to  trainmen,  brakemen,  and 
car  droppers  who  are  required  to  get  on 
or  off  slowly  moving  trains  in  the 
performance  of  their  work  duties. 

§  57.9319    Qoing  over,  under,  or  between 


Persons  shall  not  go  over,  under,  or 
between  railcars  unless — 

(a)  The  train  is  stopped;  and 

(b)  The  train  operator,  when  present, 
is  notified  and  the  notice  acknowledged. 

§57.9330    Clearance  for  surfaca 
equlpnient. 

Continuous  clearance  of  at  least  30 
inches  from  the  farthest  projection  of 
moving  railroad  equipment  shall  be 
provided  on  at  least  one  side  of  the 
tracks  at  all  locations  where  possible  or 
the  area  shall  be  marked  conspicuously. 


§57.9360    Shelter  holes. 

(a)  Shelter  holes  shall  be — 

(1)  Provided  at  intervals  adequate  to 
assure  the  safety  of  persons  along 
underground  haulageways  where 
continuous  clearance  of  at  least  30 
inches  cannot  be  maintained  from  the 
farthest  projection  of  moving  equipment 
on  at  least  one  side  of  the  haulageway; 
and 

(2}  At  least  four  feet  wide,  marked 
conspicuously,  and  provide  a  minimum 
40-inch  clearance  from  the  farthest 
projection  of  moving  equipment. 

(b)  Shelter  holes  shall  not  be  used  for 
storage  unless  a  40-inch  clearance  is 
maintained. 

§57.9361    Drawholea. 

To  prevent  hazards  to  persons 
underground,  collars  of  open  drawholes 
shall  be  free  of  muck  or  materials  except 
during  transfer  of  the  muck  or  material 
through  the  drawhole. 

§57J362    ProtactkNi  Of  Signalman. 

Signalmen  used  during  slushing 
operations  imderground  shall  be  located 
away  from  possible  contact  with  cables, 
sheaves,  and  slusher  buckets. 

10.  Subpart  J  is  amended  by  adding  a 
new  S  57.11008.  to  read  as  follows: 

Subpart  J— Travelways  and 
Eacapeways 

§57.11008    Reatrtoted  clearance. 

Where  restricted  clearance  creates  a 
hazard  to  persons,  the  restricted 
clearance  shall  be  conspicuously 
marked. 

11.  Subpart  M  is  revised  to  read  as 
follows: 

Subpart  M— Machinery  and  Equipment 

57.14000    Definitions. 

Safety  DevicM  and  Maintenance 
Roquizementi 

57.14100  Safety  defects;  examination, 
correction  and  records. 

57.14101  Brakes. 

57.14102  Brakes  for  rail  equipment. 

57.14103  Operators'  stations. 

57.14104  Tire  repairs. 

57.14105  Procedures  during  repairs  or 
maintenance. 

57.14106  Falling  object  protection. 

57.14107  Moving  machine  parts. 

57.14108  Overiiead  drive  belts. 

57.14109  Unguarded  conveyors  with 
adjacent  travelways. 

57.14110  Flying  or  falling  materials. 

57.14111  Slusher,  backlash  guards  and 
securing. 

57.14112  Construction  and  maintenance  of 
guards. 

57.14113  Inclined  conveyors:  backstops  or 
brakes. 
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57.14114  Air  valves  for  pneumatic 
equipment. 

57.14115  Stationary  grinding  machines. 

57.14116  Hand-held  power  tools. 

57.14130  Roll-over  protective  structures 
(ROPS)  and  seat  belts  for^urface 
equipment. 

57.14131  Seat  belts  for  surface  haulage 
trucks. 

57.14132  Horns  and  back-up  alarms  for 
surface  equipment. 

57.14160  Mantrip  trolley  wire  hazards 
underground. 

57.14161  Makeshift  couplings. 

57.14162  Trip  lighU. 

Safety  Practices  and  Operational  Procedures 

57.14200  Warnings  prior  to  starting  or 
moving  equipment 

57.14201  Conveyor  start-up  warning. 

57.14202  Manual  cleaning  of  conveyor 
pulleys. 

57.14203  AppUcation  of  belt  dressing. 

57.14204  Machinery  lubrication. 

57.14205  Machinery,  equipment,  and  tools. 

57.14206  Securing  movable  parts. 

57.14207  Parking  procedures  for  unattended 
equipment 

57.14208  Warning  devices. 

57.14209  Safety  procedures  for  towing. 

57.14210  Movement  of  dippers,  buckets, 
loading  booms,  or  suspended  loads. 

57.14211  Blocking  equipment  in  a  raised 
position. 

57.14212  Chains,  ropes,  and  drive  belts. 

57.14213  Ventilation  and  shielding  for 
welding. 

57.14214  Train  warnings. 

57.14215  Coupling  or  uncoupling  cars. 

57.14216  Backpoling. 

57.14217  Securing  parked  railcars. 

57.14218  Movement  of  equipment  on 
adjacent  tracks. 

57.14219  Brakeman  signals. 
Appendix  I  for  Subpart  M — National 

Consensus  Standards 


Subpart  M— Machinery  and  Equipment 

§57.14000    Definitions. 

The  following  definitions  apply  in  this 
subpart. 

Mobile  equipment.  Wheeled,  skid- 
mounted,  track-mounted,  or  rail- 
mounted  equipment  capable  of  moving 
or  being  moved. 

Travelway.  A  passage,  walk,  or  way 
regularly  used  or  designated  for  persons 
to  go  from  one  place  to  another. 

Safety  Devices  and  Maintenance 
Requirements 

§  57.14100    Safety  defects;  examination, 
correction  sncl  records. 

(a)  Self-propelled  mobile  equipment  to 
be  used  during  a  shift  shall  be  inspected 
by  the  equipment  operator  before  being 
placed  in  operation  on  that  shift. 

(b)  Defects  on  any  equipment, 
machinery,  and  tools  that  affect  safety 
shall  be  corrected  in  a  timely  manner  to 
prevent  the  creation  of  a  hazard  to 
persons. 

(c)  When  defects  make  continued 
operation  hazardous  to  persons,  the 
defective  items  including  self-propelled 
mobile  equipment  shall  be  taken  out  of 
service  and  placed  in  a  designated  area 
posted  for  that  piupose,  or  a  tag  or  other 
effective  method  of  marking  the 
defective  items  shall  be  used  to  prohibit 
further  use  until  the  defects  are 
corrected. 

(d)  Defects  on  self-propelled  mobile 
equipment  affecting  safety,  which  are 
not  corrected  immediately,  shall  be 
reported  to,  and  recorded  by.  the  mine 
operator.  The  records  shall  be  kept  at 


the  mine  or  nearest  mine  office  from  the 
date  the  defects  are  recorded,  until  the 
defects  are  corrected.  Such  records  shall 
be  made  available  for  inspection  by  an 
authorized  representative  of  the 
Secretary. 

§  57.14101     Brakes. 

(a)  Minimum  requirements.  (1)  Self- 
propelled  mobile  equipment  shall  be 
equipped  with  a  service  brake  system 
capable  of  stopping  and  holding  the 
equipment  with  its  typical  load  on  the 
maximum  grade  it  travels.  This  standard 
does  not  apply  to  equipment  which  is 
not  originally  equipped  with  brakes 
unless  the  manner  in  which  the 
equipment  is  being  operated  requires  the 
use  of  brakes  for  safe  operation.  This 
standard  does  not  apply  to  rail 
equipment. 

(2)  If  equipped  on  self-propelled 
mobile  equipment,  parking  brakes  shall 
be  capable  of  holding  the  equipment 
with  its  typical  load  on  the  maximum 
grade  it  travels. 

(3)  All  braking  systems  installed  on 
the  equipment  shall  be  maintained  in 
functional  condition. 

[b)  Testing.  (1)  Service  brake  tests 
shall  be  conducted  on  surface-operated 
equipmeat  at  underground  mines  when 
an  MSHA  inspector  has  reasonable 
cause  to  believe  that  the  service  brake 
system  does  not  function  as  required, 
unless  the  mine  operator  removes  the 
equipment  from  service  for  the 
appropriate  repair, 

(2)  The  performance  of  the  service 
brakes  shall  be  evaluated  according  to 
Table  M-1. 


Table  M-1 

Gross  vehicle 
weight  lbs. 

Equipment  Speed.  MPH 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Service  Brake  Maximum  Stopping  Distance— Feet 

0-36,000 _.. 

36.000-70.000 

70.000-14.0000... 
140,000- 
250  000    

3t 

48 

56 

5S 
63 

38 
46 
54 

62 

66 
71 

43 
52 
61 

69 

74 
78 

48 
58 
67 

77 

81 
86 

53 
62 
74 

84 

89 
94 

59 
70 
81 

92 

97 
103 

64 
76 
88 

100 

105 
111 

70 
83 
95 

108 

114 
120 

76 

90 

103 

116 

123 
129 

83 
97 

111 

125 

132 
139 

89 
104 
119 

133 

250,000- 
400,000 

141 

Over-400,000 

148 

Stopping  distances  are  computed  using  a  constant  deceleration  of  9.66  FPS »  and  system  response  times  of  .51.  1.5.  Z.  2.25  and  2.5  seconds  tor  each  of 
increasing  vMigM  category  raspactivaty.  Stopping  distance  values  include  a  one-second  operator  response  time. 
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Tabl£  2.— The  Speed  of  a  Vehicle  Can  Be  Determined  by  Clocking  it  Through  a  100-Foot  Measured  Course  at  Constant 
Velocity  Using  Table  2.  When  the  Service  Brakes  Are  Applied  at  the  End  of  the  Course.  Stopping  Distance  Can  Be 
Measured  and  Compared  to  Table  1 . 


Miles  per  hour 

10 

11 

12 

13 

14 

15 

16 

17 

IB 

19 

20 

Seconds 

required  to 
travel  100  feet.. 

6.8 

6.2 

5.7 

5.2 

4.9 

4.5 

4.3 

4.0 

3.8 

3.6 

3.4 

(3)  Service  brake  tests  shall  be 
conducted  under  the  direction  of  the 
mine  operator  in  cooperation  with  and 
according  to  the  instructions  provided 
by  the  MSHA  inspector  as  follows: 

(i)  Equipment  capable  of  traveling  at 
least  10  miles  per  hour  shall  be  tested 
with  a  typical  load  for  that  particular 
piece  of  equipment.  Front-end  loaders 
shall  be  tested  with  the  loader  bucket 
empty.  Equipment  shall  not  be  tested 
when  carrying  hazardous  loads,  such  as 
explosives. 

(ii)  The  approach  shall  be  of  sufficient 
length  to  allow  the  equipment  operator 
to  reach  and  maintain  a  constant  speed 
between  10  and  20  miles  per  hour  prior 
to  entering  the  100  foot  measured  area. 
The  constant  speed  shall  be  maintained 
up  to  the  point  when  the  equipment 
operator  receives  the  signal  to  apply  the 
brakes.  The  roadway  shall  be  wide 
enough  to  accommodate  the  size  of  the 
equipment  being  tested.  The  ground 
shall  be  generally  level,  packed,  and  dry 
in  the  braking  portion  of  the  test  course. 
Ground  moisture  may  be  present  to  the 
extent  that  it  does  not  adversely  affect 
the  braking  surface. 

(iii)  Braking  is  to  be  performed  using 
only  those  braking  systems,  including 
auxiliary  retarders.  which  are  designed 
to  bring  the  equipment  to  a  stop  under 
normal  operating  conditions.  Parking  or 
emergency  (secondary]  brakes  are  not  to 
be  actuated  during  the  test. 

(iv)  The  tests  shall  be  conducted  with 
the  transmission  in  the  gear  appropriate 
for  the  speed  the  equipment  is  traveling 
except  for  equipment  which  is  designed 
for  the  power  train  to  be  disengaged 
during  braking. 

(v)  Testing  speeds  shall  be  a  minimum 
of  10  miles  per  hour  and  a  maximum  of 
20  miles  per  hour. 

(vi]  Stopping  distances  shall  be 
measured  from  the  point  at  which  the 
equipment  operator  receives  the  signal 
to  apply  the  service  brakes  to  the  final 
stopped  position. 

(4]  Test  results  shall  be  evaluated  as 
follows: 

(i)  If  the  initial  test  nm  is  valid  and 
the  stopping  distance  does  not  exceed 
the  corresponding  stopping  distance 
listed  in  Table  1.  the  performance  of  the 
service  brakes  shall  be  considered 


acceptable.  For  tests  to  be  considered 
vahd,  the  equipment  shall  not  slide 
sideways  or  exhibit  other  lateral  motion 
during  ihe  braking  portion  of  the  test. 

(ii)  If  the  equipment  exceeds  the 
maximum  stopping  distance  in  the  initial 
test  run,  the  mine  operator  may  request 
from  the  inspector  up  to  four  additional 
test  runs  with  two  runs  to  be  conducted 
in  each  direction.  The  performance  of 
the  service  brakes  shall  be  considered 
acceptable  if  the  equipment  does  not 
exceed  the  maximum  stopping  distance 
on  at  least  three  of  the  additional  tests. 

(5)  Where  there  is  not  an  appropriate 
test  site  at  the  mine  or  the  equipment  is 
not  capable  of  traveling  at  least  10  miles 
per  hour,  service  brake  tests  will  not  be 
conducted.  In  such  cases,  the  inspector 
will  rely  upon  other  available  evidence 
to  determine  whether  the  service  brake 
system  meets  the  performance 
requirements  of  this  standard. 

§57.14102    BrakM  for  raU  Miulpfnent 

Braking  systems  on  railroad  cars  and 
locomotives  shall  be  maintained  in 
functional  condition. 

§57.14103    OfMratort' stations. 

(a)  If  windows  are  provided  on 
operators'  stations  of  self-propelled 
mobile  equipment,  the  windows  shall  be 
made  of  safety  glass  or  material  with 
equivalent  safety  characteristics.  The 
windows  shall  be  maintained  to  provide 
visibility  for  safe  operation. 

(b)  If  damaged  windows  obscure 
visibility  necessary  for  safe  operation, 
or  create  a  hazard  to  the  equipment 
operator,  the  windows  shall  be  replaced 
or  removed.  Damaged  windows  shall  be 
replaced  if  absence  of  a  window  would 
expose  the  equipment  operator  to 
hazardous  environmental  conditions 
which  would  affect  the  ability  of  the 
equipment  operator  to  safely  operate  the 
equipment. 

(c)  The  operators'  stations  of  self- 
propelled  mobile  equipment  shall — 

(1)  Be  free  of  materials  that  may 
create  a  hazard  to  persons  by  impairing 
the  safe  operation  of  the  equipment;  and 

(2)  Not  be  modified,  in  a  manner  that 
obsoires  visibility  necessary  for  safe 
operation. 


§57.14104    Tlrsrspalrs. 

(a)  Before  a  tire  is  removed  from  a 
vehicle  for  tire  repair,  the  valve  core 
shall  be  partially  removed  to  allow  for 
gradual  deflation  and  then  removed. 
During  deflation,  to  the  extent  possible, 
persons  shall  stand  outside  of  the 
potential  trajectory  of  the  lock  ring  of  a 
multi-piece  wheel  rim. 

(b)  To  prevent  injury  from  wheel  rims 
during  tire  inflation,  one  of  the  following 
shall  be  used: 

(1)  A  wheel  cage  or  other  restraining 
device  that  will  constrain  all  wheel  rim 
components  diuing  an  explosive 
separation  of  a  multi-piece  wheel  rim.  or 
during  the  sudden  release  of  contained 
air  in  a  single  piece  rim  wheel;  or 

(2)  A  stand-off  inflation  device  which 
permits  persons  to  stand  outside  of  the 
potential  trajectory  of  wheel 
components. 

§  57.14105    ProcsduTM  during  repairs  or 
maintsnanc*. 

Repairs  or  maintenance  on  machinery 
or  equipment  shall  be  performed  only 
after  the  power  is  off.  and  the  machinery 
or  equipment  blocked  against  hazardous 
motion.  Machinery  or  equipment  motion 
or  activation  is  permitted  to  the  extent 
that  adjustments  or  testing  cannot  be 
performed  without  motion  or  activation, 
provided  that  persons  are  effectively 
protected  from  hazardous  motion. 

§57.14106    Falling  obisct  protsction. 

(a)  Fork-lift  trucks.  6t)nt-end  loaders, 
and  bulldozers  shall  be  provided  with 
falling  object  protective  structures  if 
used  in  an  area  where  falling  objects 
could  create  a  hazard  to  the  operator. 

[b)  The  protective  structure  shall  be 
capable  of  withstanding  the  falling 
object  loads  to  which  it  could  be 
subjected. 

§57.14107    Moving  machlno  parts. 

(a)  Moving  machine  parts  shall  be 
guarded  to  protect  persons  from 
contacting  gears,  sprockets,  chains, 
drive,  head.  tail,  and  takeup  pulleys, 
flywheels,  coupling,  shafts,  fan  blades; 
and  similar  moving  parts  that  can  cause 
injury. 

(b]  Guards  shall  not  be  required 
where  the  exposed  moving  parts  are  at 
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or 


least  seven  feet  away  from  walking 
working  surfaces. 

$57.14108    OvwtMad  driv*  belts. 

Overhead  drive  belts  shall  be  guarded 
to  contain  the  whipping  action  of  a 
broken  belt  if  that  action  could  be 
hazardous  to  persons. 

S  57.14109    UnguaRtod  conveyors  Wit)) 
adjacent  travelways. 

Unguarded  conveyors  next  to 
travelways  shall  be  equipped  with — 

(a)  Emergency  stop  devices  which  are 
located  so  that  a  person  falling  on  or 
against  the  conveyor  can  readily 
deactivate  the  conveyor  drive  motor;  or 

(b]  Railings  which — 

(1)  Are  positioned  to  prevent  persons 
from  falling  on  or  against  the  conveyor, 

(2)  Will  be  able  to  withstand  the 
vibration,  shock,  and  wear  to  which 
they  will  be  subjected  during  normal 
operation;  and 

(3)  Are  constructed  and  maintained  so 
that  they  will  not  create  a  hazard. 

$57.14110    Flying  or  famng  materials. 

In  areas  where  flying  or  falling 
materials  generated  from  the  operation 
of  screens,  crushers,  or  conveyors 
present  a  hazard,  guards,  shields,  or 
other  devices  that  provide  protection 
against  such  flying  or  falling  materials 
shall  be  provided  to  protect  persons. 

$57.14111    SliMlter.  backlash  guards  and 


(a)  When  persons  are  exposed  to 
slushing  operations,  the  shishers  shall 
be  equipped  with  rollers  and  drum 
covers  and  anchored  securely  before 
slushing  operations  are  started  to 
protect  against  hazardous  movement 
before  slushing  operations  are  started 

(b)  Slushers  rated  over  10  horsepower 
shall  be  equipped  with  backlash  guards, 
unless  the  equipment  operator  is 
otherwise  protected. 

(c)  This  standard  does  not  apply  to  air 
tuggers  of  10  horsepower  or  less  that 
have  only  one  cable  and  one  drum. 

$57.14112    Construction  and  maintenance 
of  guards. 

(a)  Guards  shall  be  constructed  and 
maintained  to — 

(1)  Withstand  the  vibration,  shock, 
and  wear  to  which  they  will  be 
subjected  during  normal  operation;  and 

(2)  Not  create  a  hazard  by  their  use. 

(b)  Guards  shall  be  securely  in  place 
w^le  machinery  is  being  operated, 
except  when  testing  or  making 
adjustments  which  cannot  be  performed 
without  removal  of  the  guard. 


$  57.14113    Inclined  conveyors:  backstops 
or  brakes. 

Backstops  or  brakes  shall  be  installed 
on  drive  units  of  inclined  conveyors  to 
prevent  the  conveyors  from  running  in 
reverse,  creating  a  hazard  to  persons. 

$57.14114    Air  valves  for  pneumatic 
equipment. 

A  manual  master  quick-close  type  air 
value  shall  be  installed  on  all 
pneumatic-powered  equipment  if  there 
is  a  hazard  of  uncontrolled  movement 
when  the  air  supply  is  activated.  The 
valve  shall  be  closed  except  when  the 
equipment  is  being  operated 

$57.14115   Stationary  grinding  macMnee. 

Stationary  grinding  machines,  other 
than  special  bit  grinders,  shall  be 
equipped  with — 

(a)  Peripheral  hoods  capable  of 
withstanding  the  force  of  a  bursting 
wheel  and  enclosing  not  less  than  270 — 
of  the  periphery  of  the  wheel; 

(b)  Adjustable  tool  rests  set  so  that 
the  distance  between  the  grinding 
surface  of  the  wheel  and  the  tool  rest  is 
not  greater  than  Vfa  inch;  and 

(c)  A  safety  washer  on  each  side  of 
the  wheel 

$57.14116    Hand-heM  power  tools. 

(a)  Power  drills,  disc  senders,  grinders 
and  circiilar  and  chain  saws,  when  used 
in  the  hand-held  mode  shall  be  operated 
with  controls  which  require  constant 
hand  or  finger  pressure. 

(b)  Circular  saws  and  chain  saws 
shall  not  be  equipped  with  devices 
which  lock-on  the  operating  controls. 

$57.14130    RoKHiver  protective  structures 
(ROf>S)  and  seat  belts  for  surface 
ec|ulpinent. 

(a)  Equipment  included.  Roll-over 
protective  structures  (ROPS)  and  seat 
belts  shall  be  installed  on — 

(1)  Crawler  tractors  and  crawler 
loaders; 

(2)  Graders; 

(3]  Wheel  loaders  and  wheel  tractors; 

(4)  The  tractor  portion  of  semi- 
mounted  scrapers,  dumpers,  water 
wagons,  bottom-dump  wagons,  rear- 
dump  wagons,  and  towed  fifth  wheel 
attachments; 

(5)  ^d-steer  loaders;  and 

(6)  Agricultural  tractors. 

(b)  ROPS  construction.  ROPS  shall 
meet  the  requirements  of  the  following 
Society  of  Automotive  Engineers  (SAE) 
publications,  as  applicable,  which  are 
incorporated  by  reference: 

(1)  SAE  11040.  "Performance  Criteria 
for  Roll-Over  Protective  Structures 
(ROPS)  for  Construction,  Earthmoving, 
Forestry,  and  Mining  Machines,",  1986; 
or 


(2)  SAE  11194,  "Roll-Over  Protective 
Structures  (ROPS)  for  Wheeled 
Agricultural  Tractors",  1983. 

(c)  ROPS  labeling.  ROPS  shall  have  a 
label  permanently  affixed  to  the 
structure  identifying — 

(1)  The  manufacturer's  name  and 
address; 

(2)  The  ROPS  model  number  and 

(3)  The  make  and  model  number  of 
the  equipment  for  which  the  ROPS  is 
designed. 

(d)  ROPS  installation.  ROPS  shall  be 
installed  on  the  equipment  in 
accordance  with  the  recommendations 
of  the  ROPS  manufacturer. 

(e)  ROPS  maintenance.  (1)  ROPS  shall 
be  maintained  in  a  condition  that  meets 
the  performance  requirements 
applicable  to  the  equipment.  If  the  ROPS 
is  subjected  to  a  roll-over  or  abnormal 
structural  loading,  the  equipment 
manufactiu-er  or  a  registered 
professional  engineer  with  knowledge 
and  experience  in  ROPS  design  shall 
recertify  that  the  ROPS  meets  the 
apphcable  performance  requirements 
before  it  is  returned  to  service. 

(2)  Alterations  or  repairs  on  ROPS 
shall  be  performed  only  with  approval 
from  the  ROPS  manufacturer  or  imder 
the  instructions  of  a  registered 
professional  engineer  with  knowledge 
and  experience  in  ROPS  design.  The 
manufacturer  or  engineer  shall  certify 
that  the  ROPS  meets  the  appUcable 
performance  requirements. 

(f)  Exemptions.  (1)  This  standard  does 
not  apply  to— 

(i)  Self-propelled  mobile  equipment 
manufactured  prior  to  July  1, 1969; 

(ii)  Over-the-road  type  tractors  that 
pull  trailers  or  vans  on  highways; 

(iii)  Equipment  that  is  only  operated 
by  remote  control;  and 

(2)  Self-propelled  mobile  equipment 
manufactured  prior  to  [insert  date  80 
days  after  date  of  publication],  that  is 
equipped  with  ROPS  and  seat  belts  that 
meet  the  Installation  and  performance 
requirements  of  30  CFR  57.9088  (1968 
edition)  shall  be  considered  in 
compUance  with  paragraphs  (b)  and  (c) 
of  tUs  section. 

(g)  Wearing  seat  belts.  Seat  belts  shall 
be  worn  by  the  equipment  operator 
except  that  when  operating  graders  from 
a  standing  position,  the  grader  operator 
shall  wear  safety  lines  and  a  harness  in 
place  of  a  seat  belt. 

(h)  Seat  belts  construction.  Seat  belts 
shall  meet  the  requirements  of  SAE  1386. 
"Operator  Restraint  Systems  for  Off- 
Road  Work  Machines".  1985;  or  SAE 
J1194,  "Roll-Over  Protective  Structures 
(ROPS)  For  Wheeled  Agricultural 
Tractors".  1983,  as  applicable,  which  are 
incorporated  by  reference. 
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(i)  Seat  belt  maintenance.  Seat  belts 
shall  be  maintaiaed  in  functional 
condition,  and  replaced  when  necessary 
to  assure  proper  performance. 

(j)  Publications.  Publications 
incorporated  by  reference  in  this  section 
have  been  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with 
5  U.S.C.  552(a).  Copies  are  available 
from  the  Administrator  for  Metal  and 
Nonmetal  Mine  Safety  and  Health, 
MSHA,  4015  Wilson  Blvd..  Arlington. 
Virginia  22203.  and  may  be  examined  at 
any  Metal  and  Nonmetal  District  Office. 
Copies  may  also  be  obtained  from  the 
Society  of  Automotive  Engineers,  400 
Commonwealth  Drive.  Warrendale,  PA 
15096. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Ck)ntrol  Number  121»-00e9) 


Seat  belts  for  surface  haulage 


§57.14131 
trucks. 

(a)  Seat  belts  shall  be  provided  and 
worn  in  haulage  trucks. 

(b)  Seat  belts  shall  be  maintained  in 
functional  condition,  and  replaced  when 
necessary  to  assiure  proper  performance. 

(c)  Seat  belts  required  under  this 
section  shall  meet  the  requirements  of 
SAE 1386,  "Operator  Restraint  Systems 
for  Off-Road  Work  Machines",  1985. 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a). 

(d)  Publications  incorporated  by 
reference  in  this  section  have  been 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  Copies  are  available  from  the 
Administrator  for  Metal  and  Nonmetal 
Mine  Safety  and  Health,  MSHA.  4015 
Wilson  Blvd.,  Arlington,  VA  22203.  and 
may  be  examined  at  any  Metal  and 
Nonmetal  District  Office.  Copies  may 
also  be  obtained  from  the  Society  of 
Automotive  Engineers,  400 
Commonwealth  Drive,  Warrendale.  PA 
15096. 

9  57.14132    Horns  and  backup  alanns  for 
surfaoa  aqulpiiMnt 

(a)  Manually-operated  horns  or  other 
audible  warning  devices  provided  on 
self-propelled  mobile  equipment  as  a 
safety  device  shall  be  maintained  in  a 
functional  condition. 

(b)(1)  When  the  operator  has  an 
obstructed  view  to  the  rear,  self- 
propelled  mobile  equipment  shall 
have — 

(i)  An  automatic  reverse-activated 
signal  alarm; 

(ii)  A  wheel-mounted  bell  alarm  which 
sounds  at  least  once  for  each  three  feet 
of  reverse  movement; 

(iii)  A  discriminating  backup  alarm 
that  covers  the  area  of  obstructed  view; 
or 


(iv)  An  observer  to  signal  when  it  is 
safe  to  back  up. 

(2)  Alarms  shall  be  audible  above  the 
surrounding  noise  level. 

(3)  An  automatic  reverse-activated 
strobe  light  may  be  used  at  night  in  lieu 
of  an  audible  reverse  alarm. 

(c)  This  standard  does  not  apply  to 
rail  equipment. 

§57.14160    Mantrip  trottey  wh-a  hazards 
underground. 

Mantrips  shall  be  covered  if  there  is 
danger  of  persons  contacting  the  trolley 
wire. 

§57.14161    Makeshift  couplings. 

Couplings  used  on  underground  rail 
equipment  shall  be  design^  for  that 
equipment,  except  that  makeshift 
couplings  may  be  used  to  move  disabled 
rail  equipment  for  repairs  if  no  hazard  to 
persons  is  created. 

§57.14162    Trip  lights. 

On  underground  rail  haulage,  trip 
lights  shall  be  used  on  the  rear  of  pulled 
trips  and  on  the  front  of  pushed  trips. 

Safety  Practices  and  Operational 
Procedures 

§57.14200    Warnings  prior  to  starting  or 
moving  oqutpiiMnt 

Before  starting  crushers  or  moving 
self-propelled  mobile  equipment, 
equipment  operators  shall  sound  a 
warning  that  is  audible  above  the 
surrounding  noise  level  or  use  other 
effective  means  to  warn  all  persons  who 
could  be  exposed  to  a  hazard  from  the 
equipment. 

(  57.14201    Conveyor  start-up  warnings. 

(a)  When  the  entire  length  of  a 
conveyor  is  visible  from  the  starting 
switch,  the  conveyor  operator  shall 
visually  check  to  make  certain  that  all 
persons  are  in  the  clear  before  starting 
the  conveyor. 

(b)  When  the  entire  length  of  the 
conveyor  is  not  visible  from  the  starting 
switch,  a  system  which  provides  visible 
or  audible  warning  shall  be  installed 
and  operated  to  warn  persons  that  the 
conveyor  will  be  started.  Within  30 
seconds  after  the  warning  is  given,  the 
conveyor  shall  be  started  or  a  second 
warning  shall  be  given. 

§57.14202    Manual  dsanlng  of  conveyor 
pulleys. 

Pulleys  of  conveyors  shall  not  be 
cleaned  manually  while  the  conveyor  is 
in  motion. 

§57.14203    Application  of  belt  dressing. 

Belt  dressings  shall  not  be  applied 
manually  while  belts  are  in  motion 
unless  a  pressurized-type  applicator  is 


used  that  allows  the  dressing  to  be 
applied  from  outside  the  guards. 

§57.14204    Machkiary  lubrieatioa 

Machinery  or  equipment  shall  not  be 
lubricated  manually  while  it  is  in  motion 
where  application  of  the  lubricant  may 
expose  persons  to  injury. 


§  57.14205 
tools. 


Machinery,  equipment,  and 


Machinery,  equipment,  and  tools  shall 
not  be  used  beyond  the  design  capacity 
intended  by  the  manufacturer,  where 
such  use  may  create  a  hazard  to 
persons. 

§57.14206    Securing  movable  parts. 

(a)  When  moving  mobile  equipment 
between  workplaces,  booms,  forks, 
buckets,  beds,  and  similar  movable 
parts  of  the  equipment  shall  be 
positioned  in  the  travel  mode  and,  if 
required  for  safe  travel,  mechanically 
secured. 

(b)  When  mobile  equipment  is 
unattended  or  not  in  use,  dippers, 
buckets  and  scraper  blades  shall  be 
lowered  to  the  ground.  Other  movable 
parts,  such  as  booms,  shall  be 
mechanically  secured  or  positioned  to 
prevent  movement  which  would  create  a 
hazard  to  persons. 

§57.14207    ParUng  prooadur«s  for 
unattended  equipmant 

Mobile  equipment  shall  not  be  left 
unattended  unless  the  controls  are 
placed  in  the  park  position  and  the 
parking  brake,  if  provided,  is  set.  When 
parked  on  a  grade,  the  wheels  or  tracks 
of  mobile  equipment  shall  be  either 
chocked  or  turned  into  a  bank  or  rib. 

§57.14208    Warning  devices. 

(a)  Visible  warning  devices  shall  be 
used  when  parked  mobile  equipment 
creates  a  hazard  to  persons  in  other 
mobile  equipment 

(b)  Mobile  equipment,  other  than 
forklifts,  carrying  loads  that  project 
beyond  the  sides  or  more  than  four  feet 
beyond  the  rear  of  the  equipment  shall 
have  a  warning  flag  at  the  end  of  the 
projection.  Under  conditions  of  limited 
visibility  these  loads  shall  have  a 
warning  light  at  the  end  of  the 
projection.  Such  flags  or  lights  shall  be 
attached  to  the  end  of  the  projection  or 
be  carried  by  persons  walking  beside  or 
behind  the  projection. 

§57.14209    Safety  procedures  for  towkig. 

(a)  A  properly  sized  tow  bar  or  other 
effective  means  of  control  shall  be  used 
to  tow  mobile  equipment. 

(b)  Unless  steering  and  braking  are 
under  the  control  of  the  equipment 
operator  on  the  towed  equipment  a 
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safety  chain  or  wire  rope  capable  of 
withstanding  the  loads  to  which  it  could 
be  subjected  shall  be  used  in 
conjunction  with  any  primary  rigging, 
(c)  This  provision  does  not  apply  to 
rail  equipment. 

§  57.14210    Movement  of  dippara,  buckets, 
loading  booms,  or  suspended  loads. 

(a)  Dippers,  buckets,  loading  booms, 
or  suspended  loads  shall  not  be  swung 
over  the  operators'  stations  of  self- 
propelled  mobile  equipment  until  the 
equipment  operator  is  out  of  the 
operator's  station  and  in  a  safe  location. 

(b)  This  section  does  not  apply  when 
the  equipment  is  specifically  designed  to 
protect  the  equipment  operator  from 
falling  objects. 

§  57.1421 1    Blocking  equipment  in  a  raised 
position. 

(a)  Persons  shall  not  work  on  top  of, 
under,  or  work  from  mobile  equipment 
in  a  raised  position  until  the  equipment 
has  been  blocked  or  mechanically 
secured  to  prevent  it  from  rolling  or 
falling  accidentally. 

(b)  Persons  shall  not  work  on  top  of, 
under,  or  work  from  a  raised  component 
of  mobile  equipment  until  the 
component  has  been  blocked  or 
mechanically  secured  to  prevent 
accidental  lowering.  The  equipment 
must  also  be  blocked  or  secured  to 
prevent  rolling. 

(c)  A  raised  component  must  be 
secured  to  prevent  accidental  lowering 
when  persons  are  working  on  or  around 
mobile  equipment  and  are  exposed  to 
the  hazard  of  accidental  lowering  of  the 
component. 

(d)  Under  this  section,  a  raised 
component  of  mobile  equipment  is 
considered  to  be  blocked  or 
mechanically  secured  if  provided  with  a 
functional  load-locking  device  or 
devices  which  prevent  free  and 
uncontrolled  descent. 

(e)  Blocking  or  mechanical  securing  of 
the  raised  component  is  required  during 
repair  or  maintenance  of  elevated 
mobile  work  platforms. 


S  57.14212    Cttains,  ropes,  and  drive  belts. 

Chains,  ropes,  and  drive  belts  shall  be 
guided  mechanically  onto  moving 
pulleys,  sprockets,  or  drums  except 
where  equipment  is  designed 
speciHcally  for  hand  feeding. 

S  57.14213    Ventilation  and  sMelding  for 
weMing. 

(a)  Welding  operations  shall  be 
shielded  when  performed  at  locations 
where  arc  flash  could  be  hazardous  to 
persons. 

(b)  All  welding  operations  shall  be 
well-ventilated. 

§  57.14214    Train  warnings. 

A  warning  that  is  audible  above  the 
surrounding  noise  level  shall  be 
sounded — 

(a)  Immediately  prior  to  moving  trains; 

(b)  When  trains  approach  persons, 
crossing,  other  trains  on  adjacent  tracks; 
and 

(c)  Any  place  where  the  train 
operator's  vision  is  obscured. 

§  57.14215    Coupling  or  uncoupling  cars. 

Prior  to  coupling  or  uncoupling  cars 
manually,  trains  shall  be  brought  to  a 
complete  stop,  and  then  moved  at 
minimum  tram  speed  until  the  coupUng 
or  uncoupling  activity  is  completed. 
Coupling  or  uncoupling  shall  not  be 
attempted  from  the  inside  of  curves 
unless  the  railroad  and  cars  are 
designed  to  eliminate  hazards  to 
persons. 

S  57.14216    BackpoUng. 

BackpoUng  of  trolleys  is  prohibited 
except  where  there  is  inadequate 
clearance  to  reverse  the  trolley  pole. 
Where  backpoling  is  required,  it  shall  be 
done  only  at  the  minimum  tram  speed  of 
the  trolley. 

S  57.14217    Sectirtng  pwked  raiicars. 
Parked  raiicars  shall  be  blocked 
securely  unless  held  effectively  by 
brakes. 

S  57.1421S    Movement  of  equipment  on 
adjacent  tracks. 

When  a  locomotive  on  one  track  is 
used  to  move  rail  equipment  on  adjacent 


tracks,  a  chain,  cable,  or  drawbar  shall 
be  used  which  is  capable  of 
withstanding  the  loads  to  which  it  could 
be  subjected. 

§  57.14219    Brakeman  signals. 

When  a  train  is  under  the  direction  of 
a  brakeman  and  the  train  operator 
cannot  clearly  recognize  the  brakeman's 
signals,  the  train  operator  shall  bring  the 
train  to  a  stop. 

Appendix  I  for  Subpart  M — National 
Consensua  Standards 

Mine  operators  seeking  further  information 
regarding  the  construction  and  installation  of 
falling  object  protective  structures  (FOPS) 
may  consult  the  following  national  consensus 
standards,  as  applicable. 

MSHA  Standard  57.14106,  Faujng 
Object  Protection 


Equipment 


Front-end  loaders 
and  txitldozers. 


Fork-ltft  trucks.. 


National  consensus  standard 


Society  ol  Automotive  Engi- 
neers (SAE)  minimum  per- 
formance critena  for  tailing 
obiect  protective  struc- 
tiras  (FOPS)  SAE  J231— 
January.  1961. 

American  National  Standards 
Institute  (ANSI)  safety 
standard  for  low  Rfl  and 
Ngh  lift  tnicfcs,  B  56.1. 
section  7.27—1983;  or 

American  National  Standards 
Institute  (ANSO  standard, 
rough  terrain  fork  Kit 
trucks,  B  56.6-1967. 


12.  Subpart  N  is  amended  by  adding  a 
new  §  57.15014  to  read  as  follows: 

Subpart  N— Personal  Protection 

S  57.15014    Eye  protection  when  operating 


Face  shields  or  goggles  in  good 
condition  shall  be  worn  when  operating 
a  grinding  wheel. 

[FR  Doc.  Se-ianS  Filed  8-24-88;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewat>le  Energy 

10  CFR  Part  435 

[Docket  No.  CAS«M-79-112-B] 

Energy  Conservation  Mandatory 
Performance  Standards  for  New 
Federal  Residentiai  Buildings 

AOENCV:  Office  of  Conservation  and 
Renewable  Energy,  DOE. 
ACnON:  Final  interim  rule. 

summary:  In  accordance  with  Title  III  of 
the  Energy  Conservation  and  Production 
Act,  the  U.S.  Department  of  Energy 
(DOE)  is  developing  energy 
conservation  performance  standards  for 
new  buildings.  The  law  provides  that 
the  standards  will  be  voluntary  for  new 
non-Federal  buildings,  but  will  be 
mandatory  for  new  Federal  buildings. 

Today,  after  due  consideration  of 
public  comment.  DOE  is  promulgating 
interim  energy  conservation  mandatory 
performance  standards  for  new  Federal 
residential  buildings.  The  interim 
standards  require  a  Federal  agency  to 
establish  an  energy  consumption  goal 
for  the  design  of  a  new  Federal 
residential  building  using  the 
computerized  calculation  procedure 
provided  in  a  designated  Federal  micro- 
computer program  and  to  adopt  such 
procedures  as  may  be  necessary  to 
assure  that  the  design  of  a  new  Federal 
residential  building  is  not  less  energy 
conserving  than  the  energy  consumption 
goal  estabUshed  for  the  design. 

The  interim  standards  were  designed 
specifically  to  accommodate  the  types  of 
Federal  construction  most  commonly 
built.  Federal  economic  parameters,  and 
Federal  procurement  procedures.  The 
Department  is  in  the  process  of 
developing  energy  conservation 
voluntary  standards,  that  would  be  more 
applicable  to  the  non-Federal  residential 
and  commercial  sectors  to  be  issued  at  a 
future  date.  The  Department  recognizes 
that  the  standards  estabUshed  today 
could  be  modified  for  other  than  Federal 
use.  It  cautions  any  person  or  entity  that 
wishes  to  do  so.  The  Department  does 
not  recommend  use  of  the  interim 
standards  for  non-Federal  sector 
application  without  a  substantial  review 
of  the  interim  standards  for  appUcability 
to  the  particxilar  use. 
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SUPPUEMENTARY  INFORMATION:  Today, 
the  U.S.  Department  of  Energy  (DOE)  is 
promulgating  interim  energy 
conservation  performance  standards 
that  will  be  mandatory  for  new  Federal 
residential  buildings  as  required  by  the 
Energy  Conservation  Standards  for  New 
Buildings  Act  of  1976.  as  amended.  (Act) 
42  U.S.C.  6831  etseq.  The  interim 
standards  require  Federal  agencies  to 
design  new  Federal  residential  buildings 
in  accordance  with  the  energy 
conservation  requirements  of  S  435.303 
of  the  interim  standards.  The  interim 
standards  do  not  regulate  non-Federal 
construction.  The  interim  standards 
have  been  developed  specifically  for 
Federal  agencies  that  construct 
residential  buildings.  The  calculation 
procedures  used  to  apply  the  interim 
standards  to  Federal  residential 
construction  are  not  intended  for  use  by 
the  non-Federal  sector.  DOE  intends  to 
develop  and  promulgate  a  more 
appropriate  format  for  voluntary  interim 
energy  conservation  performance 
standards  for  use  in  the  private  sector  at 
some  future  date. 

Prior  to  the  promulgation  of  the 
interim  standards.  DOE  published,  on 
August  20. 1986.  a  Notice  of  Proposed 
Rulemaking  (NOPR)  (51  FR  29754)  in  the 
Federal  Register.  The  NOPR  announced 
DOE's  intention  to  promulgate  interim 
mandatory  standards  for  new  Federal 
residential  buildings  and  provided  for  a 
ninety  day  public  comment  period  and 
three  public  hearings.  In  a  subsequent 
Notice  in  the  Federal  Register,  on 
November  19. 1986,  (51  FR  41637).  DOE 
extended  the  comment  period  by  fifty- 
nine  days.  The  comment  period  closed 
on  January  16. 1987. 

In  response  to  public  comment  and 
with  the  availability  of  additional 
technical  information.  DOE  made 
revisions  to  the  proposed  interim 
standards  and  the  micro-computer 
program,  and  its  supporting 
dociunentation.  Several  comments  were 
received  concerning  the  lack  of  energy 
conservation  credits  for  thermal  mass 


options  within  the  proposed  interim 
standards.  DOE  concurs  with  those  who 
provided  the  comments  and  is  in  the 
process  of  preparing  modifications  to 
the  computer  program  that  will 
accurately  reflect  the  energy 
conservation  benefits  of  thermal  mass. 
An  alternate  compliance  procedure  and 
new  window  glazing  energy  data  are 
also  being  developed  as  modifications  to 
the  computer  program.  It  is  intended 
that  the  proposed  modifications  will  be 
published  in  a  Notice  of  Proposed 
Modification  to  the  Final  Interim  Rule  in 
the  Federal  Register  to  allow  the  public 
an  opportunity  to  comment. 

The  interim  standards,  promulgated 
today,  will  remain  in  effect  until  DOE 
promulgates  final  standards.  By  law, 
DOE  is  required  to  conduct  a 
demonstration  of  the  interim  standards, 
based  on  criteria  established  by  the  Act, 
and  report  its  findings  to  the  Congress, 
prior  to  the  development  and 
promulgation  of  final  standards. 

I.  Back^ound 

II.  Description  of  tiie  Interim  Standards 

A.  Summary  of  the  Interim  Standards 

B.  Section-by-Section  Analysis  of  the  Interim 

Standards 

III.  Summary  of  Public  Comment  on  the 

August  20, 1986  NOPR  and  DOE 
Responses 

A.  General  Comments 

B.  Specific  Comments 

1.  Time  Extension  Comments 

2.  Objections  to  Private  Sector  Use 

Comments 

3.  Thermal  Mass  Comments 

4.  COSTSAFR  Program  Comments 

(a)  Software  Use  Comments 

(b)  Program  Analyses  and  Assumptions 

Comments 

5.  COSTSAFR  Output  Comments 

6.  Fenestration  Comments 

7.  Equipment  (General]  Comments 

8.  Equipment  (Labels)  Comments 

9.  Equipment  (HVAC)  Comments 

10.  Equipment  (DHW)  Comments 

11.  R-Values  Comments 

12.  Multi-Family  Housing  Comments 

13.  Area  Cost  Multiplier  Comments 

14.  Economic  Variables  Comments 

15.  User's  Manual  Comments 
rv.  Procedural  Requirements 

A.  National  Environmental  Policy  Act 

B.  Executive  Order  No.  12291 

C.  Regulatory  Flexibility  Act 

D.  Paperwork  Reduction  Act 

V.  List  of  Subjects  in  10  CFR  Part  435 

I.  Background 

Originally  enacted  on  August  14. 1976 
as  Title  III  of  the  Energy  Conservation 
and  Production  Act.  Pub.  L  94-385. 90 
Stat.  1144  et  seq..  42  U.S.C.  6831.  the  Act 
required  the  Department  of  Housing  and 
Urban  Development  (HUD)  to  develop, 
promulgate,  implement  and  enforce 
compliance  with  performance  standards 
to  improve  the  energy  efficiency  of  all 
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new  buildings  in  the  nation.  On  August 
4, 1977,  the  Act  was  amended  by  Section 
304(a).  42  U.S.C.  7154.  of  the  Department 
of  Energy  Organization  Act,  Pub.  L  95- 
91,  91  StaL  565  et  seq.,  which  transferred 
from  HUD  to  DOE  the  responsibihty  to 
develop  and  promulgate  the  standards. 
The  amendments  to  the  Act  did  not 
change  HUD's  implementation 
responsibilities. 

In  November  1979,  DOE  published 
proposed  performance  standards  in  the 
Federal  Register,  44  FR  68120  [November 
28. 1979).  The  notice  was  controversial 
and  generated  over  1,800  conmients 
totalling  40,000  pages.  The  comments 
included  technical  and  other  substantive 
criticisms  of  the  performance  standards. 
Less  than  a  year  after  the  pubUcation 
of  the  proposed  standards,  the  Act  was 
again  amended.  Section  328,  94  Stat. 
1649,  of  the  Housing  and  Community 
Development  Act  of  1980,  Pub.  L.  96-399 
(October  8, 1980)  required  that  DOE 
promulgate  interim  standards  by  August 
1, 1981  and  extended  the  promulgation 
date  of  the  final  standards  to  April  1, 
1983.  The  interim  standards  were  only  to 
apply  to  new  Federal  buildings.  In 
addition,  the  Act  required 
demonstration  projects  to  be  conducted 
in  at  least  two  geographical  areas. 
In  August  1981,  Congress  again 
amended  the  Act.  Subtitle  D  of  Title  10 
of  the  Omnibus  Reconciliation  Act  of 
1981,  Pub.  L  97-35,  9S  Stat.  621.  amended 
the  Act  to  create  the  term  "volimtary 
performance  standards",  eliminated  the 
provision  for  a  possible  statutory 
sanction  for  noncorapUance,  added  a 
provision  that  except  for  Federal 
buildings,  "voluntary  standards  will  be 
developed  solely  as  guidelines  to 
provide  technical  assistance  for  the 
design  and  construction  of  energy 
efficient  buildings",  and  extended  the 
deadline  for  EKDE  to  furnish  reports  on 
the  demonstration  projects  to  Congress. 

The  legislative  changes  that  have 
taken  place  since  the  original  1976 
enactment  required  DOE  to  make 
fundamental  changes  to  the  compliance 
aspects  of  the  Standard  regulatory 
approach  which  Congress  had  earUer 
directed  the  Department  to  take.  DOE 
retains  the  responsibUity  for  developing 
performance  standards  to  achieve  the 
maximum  practicable  improvements  in 
energy  efficiency  and  use  of  non- 
depletable  resources  for  all  new 
buildings.  Howevei,  these  standards 
now  serve  a  dual  purpose.  The 
performance  standards  serve  one 
purpose  for  the  Federal  sector  where  the 
standards  prescribe  Boandatory  design 
requirements.  For  non-Federal  buildings, 
voluntary  performance  standards  serve 
only  as  guidelines  for  the  purpose  of 
providing  technical  assistance  for  the 


design  and  construction  of  energy 
efficient  buildings.  Accordingly,  the 
performance  standards  serve  a  second 
purpose  of  providing  sound  technical 
information  and  examples  of  efficient 
design  practices  for  voluntary  use  in  the 
private  sector. 

On  August  20, 1986,  the  Department 
published  in  the  Federal  Register  (51  FR 
29754)  proposed  interim  mandatory 
energy  conservation  performance 
standards  for  new  Federal  residential 
buildingSw  These  proposed  standards 
were  the  first  of  three  proposed  interim 
standards.  The  others  are  voluntary 
energy  conservation  performance 
standards  for  new  commercial  and 
multi-  family  high  rise  residential 
buildings  and  voluntary  energy 
conservation  performance  standards  for 
new  non-Federal  residential  buildings. 
On  September  23, 1986.  DOE  published 
an  addendum  to  the  proposed  standards 
to  correct  data  in  the  Technical  Support 
Dociunent  issued  concurrently  with  the 
NOPR.  On  November  19, 1986,  a  Federal 
Register  notice  was  published 
announcing  an  extension  of  the  public 
comment  period  by  fifty-  nine  days. 
Public  comments  were  analyzed  and 
revisions  were  made  culminating  in 
today's  rulemaking.  On  May  8, 1987,  the 
Department  puUnhed  proposed 
voluntary  interim  eneigy  conservation 
performance  standards  for  commercial 
and  multi-  family  high  rise  buildings  in 
the  Federal  Register  (52  FR  17052). 

llie  Department  also  intends  to 
pubUsh  voluntary  interim  standards  for 
new  non-Federal  sector  residential 
housing  sometime  in  the  future.  DOE  is 
currently  working  with  the  American 
Society  of  Heating,  Refiigerating  and 
Air-Conditioning  Engineers,  Inc. 
(ASHRAE)  on  a  research  project  that 
would  culminate  in  recommendations 
being  made  to  both  organizations  on 
new  residential  building  standards. 

II.  Summary  of  the  Interim  Standards 

A.  Description  of  the  Interim  Standards 

As  the  Act  requires,  the  interim 
standards  for  new  residential  buildings 
were  developed  to  enable  Federal 
agencies  to  design  residential  buildings 
which  are  eost-effective  to  build  and 
operate.  Pursuant  to  the  Act  they  were 
intended  to  serve  two  purposes:  (1)  To 
be  used  as  a  mandatory  standard  for  all 
Federal  agencies  that  design  and 
construct  residential  buildings,  and  (2) 
to  be  able  to  serve  as  a  voluntary 
guidehne  to  the  nation's  builders.  In 
order  to  meet  these  criteria,  the 
useability  of  the  interim  standards  was 
considered  a  very  high  project  priority. 

The  interim  standards  are  expressed 
in  terms  of  this  objective:  each  Federal 


residential  building  should  be  designed 
to  include  the  combination  of  energy 
conservation  measures  that  represents 
the  practicable  optimum  life  cycle 
energy  cost  to  the  Federal  government  in 
a  particular  location.  This  is  achieved  by 
requiring  that  Federal  officials  use  local 
construction,  maintenance  and 
replacement  costs,  local  climate  data, 
and  local  fuel  costs  as  inputs  to  a  micro- 
computer program  that  will 
automatically  construct  an  energy- 
efficient  and  cost-effective  energy 
consumption  goal  for  any  of  nine 
building  unit  types. 

The  most  novel  aspect  of  the  interim 
standards,  which  distinguishes  it  from 
other  standards,  is  that  location-specific 
requirements  can  be  generated  by  the 
use  of  software  and  micro-computer 
technology.  The  use  of  micro-computer 
technology  was  chosen  partly  on  the 
basis  of  the  emergence  of  the  technology 
over  the  period  of  the  last  few  years  and 
partly  because  of  the  ease  in  which 
energy  £ind  cost  calculations  are  made. 
The  use  of  micro-computers  has  become 
common  among  Federal  agencies,  and 
advantages  in  time  savings  cleariy 
justify  the  technology  for  use  with 
building  standards.  Use  of  micro- 
computers eUminates  the  need  for 
anyone  to  perform  lengthy  calculations 
or  make  uninformed  choices  regarding 
the  optimization  of  energy  conservation 
measures.  Research  has  shown  that  in 
the  majority  of  cases,  the  optimization  of 
energy  conservation  measures  cannot  be 
derived  from  professional  judgement 
alone,  and  the  amount  of  time  it  takes  to 
perform  adequate  analysis  has  been  a 
deterrent  to  the  advancement  of  eneigy- 
conserving  residential  building  design  in 
the  U.S.  The  need  to  perform  analyses 
that  continually  trade  off  energy 
conservation  measures  is  required  to 
produce  cost-effective  building  designs. 

The  interim  standards  mandate  the 
use  of  a  DOE-sponsored  micro-computer 
program  called  COSTSAFR 
(Conservation  OptimizatiOTi  Standard 
for  Savings  in  Federal  Residences)  that 
was  developed  to  make  the  selection  of 
optimal  energy  ccmservation  measures 
and,  Qonsequently,  the  design  of  cost- 
effective  energy-efficient  buildings  a 
relatively  simple  process.  One  output 
from  the  COSTSAFR  program  is  the 
data  to  be  used  in  determining 
compliance  with  the  interim  standards. 
COSTSAFR  is  designed  to  provide 
specific  information  on  the  interaction  of 
up  to  30  energy  conservatioo  measures 
in  nearly  any  U.S.  location.  It  wiD 
enable  the  Federal  government  to 
develop  cost-effective  residential 
building  standards  for  a  single  project 
thus  reducing  the  more  general  nature  of 
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previous  standards.  Finally,  it  is 
designed  to  be  effective  for  any  of 
several  building  types  including  single- 
family,  small  multifamily,  and 
manufactured  housing. 

Before  developing  a  compliance  tool, 
DOE  reviewed  die  design  and 
construction  procedures  currently  used 
by  the  military  as  well  as  other  Federal 
agencies  responsible  for  residential 
construction.  The  milittiry  is  responsible 
for  in  excess  of  95%  of  the  Federal 
government's  housing  construction.  DOE 
concluded  that  what  was  necessary  was 
a  simplified  tool  that  could  display 
energy  conservation  options  in  terms  of 
dollars  saved  to  the  government.  In 
addition,  this  tool  had  to  be  available 
early  in  the  design  and  construction 
process  to  preserve  designer  flexibility. 

COSTSAFR  has  been  designed  so  that 
implementing  officials,  designers,  and 
builders  can  easily  tell  if  a  proposed 
combination  of  measures  will  result  in 
energy  conservation  levels  that  meet  or 
exceed  an  optimized  level  for  cost- 
effective  energy  conservation  in  a 
building. 

The  COSTSAFR  program  performs  life 
cycle  cost  optimization  for  a  broad  set 
of  energy  conservation  measures  and 
determines  the  energy  costs  for  the 
resulting  optimum  set  of  measures.  The 
result  is  a  total  point  value  for  the 
energy  conservation  measures  to  be 
installed  in  the  optimal  house. 
COSTSAFR  then  prints  out  a  point 
system  for  all  energy  conservation 
options  indicating  how  various  levels  of 
each  option  perform  relative  to  the 
optimum  option.  This  point  system  is  the 
compliance  tool  provided  to  bidders 
who  can  then  select  measures  as  they 
choose  and  know  whether  their 
combination  of  energy  conservation 
measures  has  met  or  exceeded  the 
optimum  levels  required  by  the  interim 
standards. 

Procedurally,  to  comply,  a  Federal 
procurement  official  will  have  to  obtain 
a  copy  of  the  COSTSAFR  software,  its 
accompanying  User's  Manual  and  have 
access  to  a  micro-computer  system 
which  runs  on  the  MS-DOS  disk 
operating  system.  COSTSAFR  will  be 
made  available  through  the  Department 
of  Commerce's  National  Technical 
Information  Service.  The  software  and 
the  User's  Manual  will  lead  the  user 
through  the  steps  of  selecting  a  building 
prototype,  location  and  fuel  type; 
selecthig  the  set  of  energy  conservation 
measures  that  are  to  be  considered; 
calculating  the  life  cycle  cost  minimum 
for  the  prototypical  building;  and  finally, 
calculating  the  points  corresponding  to 
altemaMvp  energy  conservation  options 
and  pnnnng  then.  ?•.'»  ir>  a  set  of 
compliance  forms  The  builder  using  the 


compliance  forms  must  show  that  the 
intended  design  is  equivalent  to  or  more 
efficient  than  its  corresponding 
prototypical  design  with  its  optimized 
set  of  energy  conservation  measures. 
The  COSTSAFR  program  will  be  made 
available  to  all  Federal  agencies 
procuring  residential  buildings. 

B.  Section-by-Section  Analysis  of  the 
Interim  Standards 

The  following  paragraphs  discuss, 
section  by  section,  the  interim 
standards:  (Please  note  that  the 
numbering  system  for  the  interim 
standards  has  been  changed  from  the 
system  used  in  the  proposed  interim 
standards.) 

Section  435.300  Purpose,  (formerly 
Section  435.300) 

This  section  restates  the  purpose  of 
the  interim  standards  to  be  used  by 
Federal  agencies  in  the  design  and 
construction  of  new  residential 
buildings. 

Section  435.301  Scope,  (formerly  Section 
43531) 

Under  the  scope  of  the  interim 
standards,  new  residential  buildings 
include  all  new  buildings  for  Federal 
residential  occupancy  in  the  Continental 
U.S.,  Alaska  and  Hawaii,  except  a  multi- 
family  building  more  than  three  stories 
above  grade,  after  the  effective  date  of 
this  rule. 

Section  435.302  Definitions,  (formerly 
Section  435.32) 

This  section  defines  terms  that  are 
used  throughout  this  subpart.  Definitions 
of  the  technical  terms  used  in  this 
subpart  or  in  any  of  the  supporting 
docimientation  are  standard  def  tuitions 
used  by  the  national  standards  setting 
organizations.     _ 

Section  435.303  Requirements  for  the 
Design  of  a  Federal  Residential 
Building,  (formerly  Section  435.33) 

This  section  identifies  the  interim 
standards  and  the  requirements  for 
compliance.  The  interim  standards  are 
expressed  in  the  terms  of  an  energy  goal 
or  objective  which  is  unique  to  each 
building.  The  goal  for  Federal  officials 
and  their  building  designers  is  to 
produce  a  building  that  contains  the 
maximum  practicable  improvements  in 
energy  efficiency  for  their  intended 
buildings. 

Section  435.304  The  COSTSAFR 
Program,  (formerly  Section  435.34) 

The  COSTSAFR  micro-computer 
program  is  the  source  for  developing  the 
total  point  score  that  serves  as  the 
energy  consumption  goal  for  the  design 


of  new  Federal  residential  buildings. 
The  basis  for  the  point  score  is  the 
practicable  optimum  life  cycle  cost  of 
the  most  effective  energy 
conservationmeasures  for  a  given 
building  type  and  climate  location.  Once 
a  housing  type  has  been  selected  and 
the  appropriate  fuel  price  forecasts 
identified,  the  responsible  Federal 
official  is  free  to  use  local  fuel  costs, 
local  construction,  maintenance  and 
operation  costs,  and  to  select  climate 
data  appropriate  for  the  construction 
location. 

m.  Summary  of  Public  Comment  on  the 
August  20, 1986  NOPR  and  DOE 
Responses 

The  following  is  a  summary  of  the 
public  comments  received  by  DOE  on 
the  Proposed  Interim  Energy 
Conservation  Standards  for  New 
Federal  Residential  Buildings  published 
in  the  August  20, 1986,  Federal  Register. 
Comments  were  received  fi^m  August 
20, 1966,  through  January  16, 1987.  The 
DOE  held  three  public  hearings,  one 
each  in  San  Francisco,  California, 
Chicago,  Illinois,  and  Washington,  DC, 
and  a  total  of  202  written  comments  and 
oral  testimony  were  received. 

Approximately  42%  of  the  comments 
came  from  firms  and  organizations 
related  to  the  production  and  sale  of 
concrete  and  masonry  products;  33% 
from  builders,  material  supply 
organizations,  government  agencies, 
research  organizations,  and  trade 
associations:  and  about  25%  from 
electric  power  utilities.  Their  comments 
were  reviewed  by  DOE  officials  and  are 
discussed  below. 

A.  General  Comments 

Overall,  the  public  comment  received 
was  generally  favorable  to  the  use  of  a 
computer  program  as  a  compliance  tool 
for  Federal  residential  standards.  In 
fact,  no  comments  were  received 
relative  to  S  §  435.300  -  435.304,  which 
detail  the  requirements  of  the  interim 
standards.  aL  of  the  comments  received 
pertained  to  the  COSTSAFR  micro- 
computer program,  its  User's  Manual, 
and  the  COSTSAFR  Technical  Support 
Documents.  Some  who  commented 
indicated  that  COSTSAFR,  in  its 
proposed  form,  appeared  to  be 
complicated  to  use,  unclear, 
inadequately  documented,  incapable  of 
being  verified  through  some  alternate 
means,  and  biased  against  the  masonry 
and  concrete  industries  because  no 
energy  conservation  credit  is  given  for 
massive  wall  construction.  In  addition, 
some  expressed  concern  that 
COSTSAFR  was  based  upon  a 
methodology  which  they  believe 
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promotes  the  selection  of  certain  fuels, 
appliances,  or  construction  techniques 
while  penalizing  others. 

DOE  was  asked  to  consider  delaying 
or  re-proposing  the  interim  standards 
until  the  issues  with  COSTSAFR  and 
thermal  mass  could  be  resolved. 

A  small  number  of  commenters 
argued  that  the  COSTSAFR  program 
also  discriminates  against  small 
business  and  contractors  which  do  not 
have  access  to  micro-computers  or  the 
knowledge  to  run  the  program.  They 
expressed  concern  that  they  would  be 
required  to  hire  a  computer  professional 
to  obtain  data  from  the  program.  This 
they  indicated  would  raise  their 
overheads  and  jeopardize  their  ability  to 
compete. 
DOE  Response: 

As  noted  above,  the  DOE  issued  an 
Addendum  to  the  COSTSAFR  Technical 
Support  Dociunents  on  September  23. 
1986.  to  correct  some  errors  that  were 
the  cause  of  confusion  and  concern  to 
the  public.  Also,  the  User's  Manual  and 
point  system  have  been  improved  to 
increase  clarity  and  reduce  confusion.  In 
addition,  DOE  has  decided  to  issue  a 
modification  to  COSTSAFR  which  will 
provide  for  an  alternate  compliance 
method  as  well  as  integrate  thermal 
mass  algorithms  and  new  window  data 
into  the  COSTSAFR  program.  DOE 
believes  that  the  modifications  will 
alleviate  and  dispel  the  concerns  and 
confusion  voiced  by  those  who 
commented  on  these  issues. 

The  use  of  COSTSAFR  should  place 
minimal  burdens  on  small  business  and 
contractors  since  only  the  Federal 
agencies  need  the  capability  to  run  the 
micro-computer  software.  DOE  will 
conduct  a  demonstration  program 
designed  to  identify  if  and  what  effects 
the  interiip  standards  have  on  small 
business,  contractors,  and  others. 

B.  Specific  Comments 

1.  Time  Extension  Comments 

Approximately  40%  of  all  who 
commented  indicated  the  need  for 
additional  time  to  prepare  for  public 
hearings  and/or  submit  written 
comments.  Many  argued  that  the 
COSTSAFR  computer  program  and 
User's  Manual  lacked  sufficient 
information  to  permit  a  complete 
analysis.  Additional  information 
frequentiy  requested  included:  a 
description  of  the  optimum  building 
prototype  on  which  the  COSTSAFR 
computer  program  is  based;  an 
explanation  of  the  points  assigned  to  the 
energy  conservation  options:  examples 
of  compliance  printouts:  sufTicient 
computer  program  documentation,  and 
the  sources  of  information  for  appkiancf 


energy  efTiciency  labels,  area  cost 
multipliers  and  HVAC  equipment 
constants  used  in  COSTSAFR. 

Others  requesting  time  extensions 
indicated  their  limited  resources  and 
expertise  in  analyzing  computer 
programs  and  computer  programming 
languages.  Many  found  it  difficult  and 
time  consuming  to  obtain  and  install  the 
8087  math  co-processor  in  time  to 
prepare  comments  by  the  end  of  the 
official  public  comment  period.  A  OO-day 
extension  was  the  time  trame  most  often 
requested  by  those  who  commented. 

DOE  Response: 

DOE  issued  a  time  extension  to  the 
comment  period  on  November  19, 1986, 
extending  the  comment  period  by  fifty- 
nine  days.  This  extended  the  comment 
period  from  its  previous  closing  date  of 
November  18. 1986.  to  January  16, 1987. 
In  addition.  DOE  provided  reviewers 
vfith  additional  mathematical 
documentation  of  the  COSTSAFR 
computer  program  and  an  example  of  a 
completed  compli£ince  form.  The  time 
extension  was  provided  because  DOE 
recognized  early  in  the  original  comment 
period  that  additional  time  would 
increase  the  number  of  beneficial 
comments. 

2.  Objections  to  Private  Sector  Use 
Comments 

There  were  a  few  comments  received 
which  objected  to  the  use  of  IX)E 
standards  for  private  sector  use.  Those 
who  commented  felt  that  although 
public  input  was  solicited,  DOE 
standards  are  not  consensus  standards 
in  the  manner  of  standards  sanctioned 
by  the  American  Society  of  Testing  and 
Measurements  (ASTM).  ASHRAE  is 
actively  pursuing  the  development  of 
consensus  standards  for  energy 
conservation  in  new  construction  and 
those  who  commented  preferred  that 
DOE  reference  the  ASHRAE  standards. 

DOE  Response: 

The  Department's  rulemaking  is 
pursuant  to  a  Federal  law  and  the 
Department  is  obligated  to  promulgate 
under  the  provisions  cited  eariier  in  this 
Notice.  Further,  it  is  noted  in  this 
document,  and  others  pertaining  to  the 
interim  standards,  that  the  Interim 
standards  were  designed  for  Federal 
agency  use  and  not  for  non-Federal  use. 

3.  Thermal  Mass  Comments 

Thermal  mass  received  the  largest 
number  of  comments.  All  of  those  who 
commented  on  this  issue  were  opposed 
to  the  proposed  interim  standards 
because  it  gave  no  recognition  to  the 
energy  conserving  properties  of  massive 
masonry  construction.  Those  who 
cumnienled  indicated  that  failure  lu 
consider  masonry  8  duraluiily  low 


maintenance,  structural  characteristics 
and  fire  protection  (as  opposed  to  fire 
resistance)  will  result  in  increased 
expenditure  of  tax  dollars  on 
construction,  operation  and 
maintenance  of  Federal  residential 
buildings. 

It  was  also  contended  that 
implementation  of  the  proposed  interim 
standards  would  produce  severe 
economic  impacts  upon  the  masonry 
industry  by  placing  builders  who  wish  to 
utilize  materials  other  than  light  frame 
construction  at  a  serious  disadvantage 
in  competing  for  military  and  other 
Federally-funded  housing  construction 
programs. 

Many  who  commented  on  this  issue 
cited  an  October  31, 1985.  Federal 
Register  notice  (50  FR  45469)  in  which 
DOE  announced  results  of  its  thermal 
mass  research.  Hiey  also  indicated  that 
this  research  was  being  incorporated  by 
ASHRAE  and  Lawrence  Berkeley 
Laboratory  documents.  Therefore,  they 
did  not  accept  DOE  statements  that  data 
were  not  available  to  include  a 
treatment  of  masonry  at  the  time  of 
publication  of  the  NOPR. 

Most  suggested  that  promulgation  of 
the  interim  standards  be  delayed  until 
DOE  had  included  provisions  for 
thermal  mass,  or  that  DOE  should  defer 
to  private  sector  standard  development 
activities,  such  as  those  being 
undertaken  by  ASHRAE. 
DOE  Response: 

The  interim  standards  were  developed 
primarily  for  use  by  Federal  agencies. 
Thermal  mass  is  not  typically  selected 
by  Federal  agencies  to  be  included  in 
their  residential  construction  projects. 
For  this  reason  and  the  lack  of 
acceptable  data  during  initial  standards 
development  thermal  mast  was  not 
included  in  the  original  version  of 
COSTSAFR  (Version  1.0).  However, 
since  DOE  has  not  yet  made  available 
building  design  standards  specificaUy 
for  use  by  the  non-Federal  sector  and 
since  the  interim  standards  have  the 
concurrent  purpose  of  serving  as  a 
design  guideline  to  private  sector 
builders.  DOE  has  decided  to  include 
thermal  mass  in  the  COSTSAFR 
computer  program. 

After  developing  the  thermal  mass 
algorithms  and  formulae  necessary  to 
property  update  the  COSTSAFR 
computer  program.  DOE  will  formally 
issue  thermal  mass  revisions  to 
COSTSAFR  through  a  "  Notice  of 
Proposed  Modification  to  Final  Interim 
Rule  with  Request  for  Comments"  have 
an  opportumty  to  8»se  exacUy  how  DOE 
plans  to  integraie  the  thermal  mass 
provisions  into  the  COSTSAFR 
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computer  program  and  provide  their 
comments. 

4.  COSTSAFR  Program  Comments 

The  comments  received  on  the 
COSTSAFR  program  were  numerous 
and  ranged  from  comments  about  its 
inadequacies  as  a  working  piece  of 
computer  software  to  dissatisfaction 
with  its  capabilities  in  setting  energy 
consumption  goals.  The  comments 
below  are  grouped  into  two  categories, 
comments  on  the  use  of  the  computer 
software  and  comments  on  the  analyses 
and  assumptions  used  in  the  computer 
program. 

(a)  Software  Use  Comments 

Some  of  those  who  commented  were 
concerned  that  the  COSTSAFR 
computer  program  would  require  a  high 
level  of  user  sophistication  and 
familiarity  with  personal  computer  (PC) 
operations.  They  felt  that  software 
convenience  functions  typically  found  in 
"business  software"  should  be  added  to 
COSTSAFR.  such  as  page  scrolling, 
batch  installation  procedures,  a  look-up 
routine  for  cities,  abihty  to  save  the 
points  system  files  on  a  non-system 
disk,  different  version  numbers,  etc. 
These  comments  indicated  that  the 
addition  of  these  functions  would 
enhance  the  overall  efficiency  and  ease 
of  uwng  COSTSAFR.  In  addiHon,  some 
believed  that  the  need  to  run 
COSTSAFR  on  a  computer  equipped 
with  an  8087  math  co-processor  chip 
was  expensive  and  not  generally 
necessary  for  standard  computer 
software. 

DOE  Response: 

DOE  is  well  aware  that  prescribing 
the  use  of  a  computer  program  in 
residential  building  standards  is  a  major 
change  from  current  practice.  DOE's 
intention  in  developing  the  computer 
compliance  tool  was  to  make  the  interim 
standards  more  rigorous,  in  terms  of 
relating  energy  conservation  options  to 
the  required  life  cycle  cost  analyses,  but 
at  the  same  time  simplify  the  calculation 
procedures.  In  addition,  DOE 
emphasizes  that,  as  a  mandatory 
Federal  standard,  only  Federal  agency 
personnel  will  be  required  to  use  the 
computer  program.  It  will  contain  each 
Agency's  own  Federal  cost  guidelines 
for  fuel  and  materials,  specified  building 
types  and  the  location  which  determine 
the  energy  conservation  features  for  a 
particular  project.  The  product  of  the 
computer  program,  the  interim 
standards  compliance  form,  is  all  the 
prospective  bidder  will  need  to  complete 
the  energy  conservation  portion  of  a  bid 
package. 

After  Federal  agency  personnel 
identify  the  energy  consumption  goal 


required  in  a  new  project,  they  will 
write  up  contra'ct  specifications  and 
issue  Requests  for  Proposals  to  have 
these  buildings  constructed.  Bidders  will 
then  have  an  opportunity  to  compete  for 
the  construction  work.  Bidders  will  not 
have  to  use  COSTSAFR  to  respond  to  an 
RFP.  Individuals  who  wish  to  use 
COSTSAFR  for  the  purpose  of 
developing  energy  conserving  packages 
for  their  own  purposes  should  be  careful 
to  use  actual  fuel,  labor  and  material 
cost  data  for  their  area. 

In  response  to  the  comments  on  short- 
comings of  COSTSAFR  as  a  piece  of 
software,  DOE  authorized  many 
improvements  to  the  computer  program. 
Each  has  been  included  in  the  most 
recent  version  (Version  2.0).  The  revised 
software  now  provides  a  batch 
installation  program,  more  user  friendly 
directions  and  keyboard  manipulations, 
the  ability  to  name  and  save  files,  and 
other  items  which  make  COSTSAFR 
easier  to  use.  In  addition.  DOE  will 
provide  a  source  code  for  COSTSAFR  in 
a  non-compiled  format  on  a  separate 
disk. 

(b)  Program  Analyse  j  and  Assumptions 
Comments 

Many  who  commented  expressed 
approval  of  the  COSTSAFR  computer 
program  for  its  innovation  as  a 
compliance  tool  and  for  what  it  was 
attempting  to  accomplish,  namely,  to 
give  designers  reliable  but  time-saving 
method  to  determine  whether  their 
energy  conservation  designs  are  optimal 
for  a  given  location.  However,  even  the 
strongest  of  its  proponents  requested  the 
DOE  to  improve  the  computer  program 
and  develop  a  new  User's  Manual 
together  with  additional  guides  to  the 
program's  structiu^  and  algorithms. 
Those  who  commented  did  not  totally 
agree  with  several  assumptions  and 
inputs  made  by  DOE,  or  with  the  output 
of  the  computer  program.  They 
expressed  concern  over  the  accuracy  of 
the  fradeoffs  between  energy 
conservation  options.  Several  stated 
that  could  not  achieve  comphance  with 
designs  prepared  for  their  geographic 
area  because  some  of  the  energy 
conservation  options  specified  were  not 
common  to  construction  practice. 

Several  were  concerned  that  the 
program  did  not  appear  to  allow  the 
flexibility  to  introduce  more  innovative 
design  strategies  such  as  zoned  heating, 
ground-coupled  heat  pumps,  thermal 
storage  and  heat  pump  water  heaters. 

DOE  Response: 

DOE  believes  that  many  of  the 
comments  were  based  on  a 
misunderstanding  of  COSTSAFR's 
intended  purpose.  Many  of  the 
comments  may  have  been  due  to  the 


fact  that  COSTSAFR  is  designed  so 
exclusively  for  Federal  use  and 
operations.  The  building  types, 
economic  criteria,  and  energy 
conservation  options  chosen  for 
COSTSAFR  come  directly  from  Federal 
agencies  and  may  not  pertain  to  non- 
Federal  sector  use.  The  intent  of  the 
interim  standards  and  the  COSTSAFR 
program  is  simply  to  minimize  the  life 
cycle  energy  costs  to  the  Federal 
government  for  the  heating,  cooling  and 
hot  water  features  in  a  new  residential 
building  while  still  offering  a  wide 
variety  of  conservation  options  to  a 
Federal  agency's  builders. 

Based  on  pubhc  comment  and  DOE's 
own  testing  of  the  COSTSAFR  computer 
program,  several  minor  programming 
and  input  errors  were  corrected.  DOE 
believes  that  the  COSTSAFR  program  is 
now  valid  for  its  intended  purpose.  As 
noted  earlier  DOE  will  continue  to 
update  COSTSAFR  and  intends  to  add 
an  alternate  compliance  procedure  as 
well  as  additonal  information  on 
thermal  mass  and  windows  in  the  near 
future. 

5.  COSTSAFR  Output  Comments 

Comments  on  the  COSTSAFR  output 
refer  to  the  compliance  form  printout 
generated  by  the  COSTSAFR  computer 
program.  The  compliance  form  contains 
the  required  point  values  for  each 
energy  conservation  option  and  allows 
those  preparing  proposals  to  calculate 
the  point  values  of  the  designs  they 
propose. 

Some  who  commented  reported 
difficulty  in  understanding  how  to  use 
the  compliance  forms  and  attributed 
their  problems  to  inadequacies  in  the 
computer  program  design  and  the 
instructions  contained  in  the  User's 
Manual.  Some  found  specific  computer 
program  "bugs"  and  provided  useful 
information  to  allow  DOE  to  locate  the 
errors. 

Several  who  commented  asserted  that 
without  examples  of  the  compliance 
calculation  procedures,  it  was  difficult 
to  understand  how  the  compliance 
procedures  worked  and  therefore  they 
could  not  provide  useful  comments. 
Others  found  it  impossible  to  achieve 
compliance  with  example  designs 
chosen  from  their  own  experience.  In 
addition,  comments  were  received 
questioning  whether  design  flexibility 
could  really  be  achieved  with  the 
proposed  compliance  method. 

Several  who  commented  asked  for 
more  information  on  the  optimum 
selections  used  to  generate  the  point 
total  and  the  "constants"  listed  on  the 
compliance  forms.  These  constants  are 
used  in  establishing  point  values  for 
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various  options.  In  addition,  some  who 
commented  requested  information  on 
the  equations  that  are  imbedded  in  the 
COSTSAFR  computer  program. 

DOE  Response: 

Some  of  the  confusion  experienced  by 
those  who  commented  may  have  been 
caused  through  incorrect  appUcation  of 
location  multipliers  by  the  computer 
program  that  were  issued  with  the 
August  20, 1986,  NOPR.  The  September 
23, 1986,  addendum  to  the  Technical 
Cupport  Documents  clarified  and 
corrected  the  location  multipliers.  A 
completed  compUance  form  sample  was 
included  in  the  addendum  and  is  now 
included  in  the  revised  User's  Manual. 
In  addition,  computer  program  "bugs", 
that  were  identified  and  located,  were 
corrected.  Unfortunately,  some  who 
commented  did  not  provide  sufficient 
information  to  Hnd  the  "bugs"  they 
identified.  However,  DOE  made  a 
concerted  effort  to  locate  and  rectify  all 
programming  errors.  Other  revisions 
related  to  COSTSAFR  Output  conunents 
include  modifying  the  COSTSAFR 
program  to  display  the  optimal  set  of 
energy  conservation  strategies  used  to 
set  the  interim  standards,  thus 
improving  the  compliance  forms  to  make 
them  more  usable. 

In  response  to  questions  of  design 
flexibiUty,  the  point  system  does  allow 
tradeoffs  between  envelope  insulation 
levels,  window  options,  fuel  types  and 
equipment  efficiency  levels  and  does 
include  a  wide  variety  of  conservation 
options  from  which  to  choose.  Also  in 
the  proposed  amendments  to 
COSTSAFR  an  alternate  compUance 
procedure,  that  will  allow  for  more 
iiuiovative  designs,  will  be  proposed. 
However,  the  fact  remains  diat  options 
which  are  less  energy-conserving  will 
receive  fewer  points  and  choosing  them 
will  make  it  difficidt  to  meet  the  interim 
standards.  It  should  be  remembered  that 
the  legislative  requirement  for  the 
interim  standards  is  that  they  reduce 
non-renewable  energy  use  to  the 
maximum  practicable  extent.  DOE 
studies  indicate  that  the  interim 
standards  can  be  met  with  sensible 
designs  that  are  cost-effective. 

Information  regarding  the 
mathematics,  constants  and  processes 
used  to  establish  the  point  system,  can 
be  foimd  in  the  4th  and  5th  Chapters  of 
the  Technical  Support  Document  DOE 
has  reviewed  this  doctunent  and  made 
any  necessary  changes.  It  believes  that 
the  Technical  Support  Dociunent 
adequately  reflects  COSTSAFR's 
operation. 

6.  Fenestration  Comments 

Several  comments  were  received 
concerning  fenestration.  One  comment 


suggested  that  DOE  eliminate  the 
passive  solar  and  sunspace  options 
unless  state-of-the-art  DOE  research 
was  used  to  establish  the  options.  A  few 
comments  were  received  noting  that  in 
the  determination  of  minimum  life-cycle 
costs,  DOE  requires  window  attributes 
to  be  among  the  base  options  while 
passive  solar  designs  are  modifying 
options.  In  practice,  a  distinction 
between  windows  and  passive  solar 
windows  may  not  be  useful  as  an 
alternative  and  DOE  should  consider 
expressing  this  distinction  in  terms  of 
the  extent  of  external  window  shading. 
Other  comments  questioned  the  fact  that 
in  the  standards  passive  solar  points  are 
linear  with  window  area  in  COSTSAFR. 
that  the  relationship  between  passive 
solar  options  and  other  details  of  the 
building  design  are  not  accounted  for, 
including  whether  moveable  insulation 
is  used  properly. 

DOE  Response: 

In  the  interim  standards,  a  wrindow  is 
considered  to  contribute  to  passive  solar 
design  if  the  window  area  is  arranged  in 
an  orientation  more  favorable  than 
having  25%  in  each  cardinal  direction. 
Shading  is  treated  with  heat  absorbing 
and  heat  reflective  glazing.  Data 
available  during  initial  development  of 
the  interim  standards  did  not  permit 
explicit  treatment  of  shading 
coefficients.  The  revision  to  COSTSAFR 
to  be  issued  in  the  near  future  will 
include  this  information  along  with  the 
addition  of  Low-E  glazings  as  an  option. 

Passive  solar  points  are  awarded  by 
COSTSAFR  in  addition  to  the  window 
type  and  window  area  points.  While 
improvements  could  be  made  to  the 
passive  solar  and  simspace  data  used  in 
the  standards,  the  most  compatible 
information  was  used  during 
development  of  the  interim  standards. 
Updated  information  on  passive  solar 
design  will  be  included  in  updates  to 
COSTSAFR.  Due  to  the  complexity  of 
the  interactions  between  passive  solar 
and  areas  of  thermal  mass,  these 
interactions  are  not  presentiy  accoimted 
for  in  COSTSAFR.  A  more  extensive 
treatment  of  thermal  mass  will  also 
appear  in  the  revisions  to  COSTSAFR. 

Studies  conducted  by  the  Navy  that 
showed  moveable  insidation  was 
effectively  used  both  day  and  night 
support  the  assumptions  in  the 
standards.  However,  other  studies 
conflict  DOE  intends  to  leave  moveable 
insulation  in  COSTSAFR  as  an  option, 
but  it  will  not  be  optimized  along  with 
the  other  options. 

7.  Equipment  (General)  Conunents 

Approximately  20%  of  the  comments 
received  pertained  to  equipment 
requirements.  These  comments  have 


been  divided  between  this  and  following 
sections  into  categories  covering  general 
equipment  issues,  equipment  labels, 
heating,  ventilating  and  air-conditioning 
(HVAC).  and  domestic  hot  water  (DHW) 
equipment  issues. 

Some  of  those  who  conunented 
requested  that  DOE  explain  the 
mathematical  "constants"  used  in 
HVAC.  DHW  and  appliance  equipment 
sections  of  the  compliance  form.  Others 
indicated  that  several  potential  energy- 
conserving  equipment  options  were 
missing  from  COSTSAFR.  For  example, 
DOE  received  several  comments  on  heat 
pump  water  heaters  which,  the 
comments  suggested,  are  employed 
extensively  by  the  mihtary. 

Others  felt  COSTSAFR  lacks 
flexibility  to  consider  modem 
innovative  heating  systems,  cannot 
handle  off  peak  electric  water  heating 
rates,  and  that  it  is  unfairly  biased 
against  electric  water  heating. 
DOE  Response: 

The  mathematical  "constants"  that 
appear  in  the  equipment  section  of  the 
compliance  form  are  described  in  the 
Technical  Support  Document  DOE 
notes  that  these  numbers  vary  by 
housing  type,  fuel  price,  etc  so  they  do 
not  have  a  constant  value  for  all 
compUance  forms. 

The  criterion  for  deciding  which 
equipment  to  include  in  the  COSTSAFR 
program  was  whether  or  not  DOE/FTC 
ratings  were  available  (efficiency  and 
energy  guide  labels).  For  the  many  types 
of  equipment  mentioned  in  the 
comments,  no  ratings  are  available. 
DOE  agrees  that  the  interim  standards 
should  not  impose  barriers  to  the  use  of 
innovative  and  advanced  equipment. 
Federal  agencies  using  the  interim 
standards  can  decide  to  accept 
efficiency  ratings  provided  by  nationally 
recognized  testing  organizations.  In 
addition,  an  alternate  compUance 
procedure  that  utilizes  a  systems 
performance  approach  is  being 
developed.  The  alternate  compUance 
approach  wiU  allow  builders  to 
demonstrate  compliance  of  innovative 
building  designs. 

DOE  would  Uke  to  note  that  it  is  not 
intended  that  the  interim  standards  have 
an  inherent  bias  for  or  against  particular 
fuels.  However,  the  Federal  Official 
using  the  COSTSAFR  program  can 
specify  or  eliminate  certain  fuels  in  the 
compliance  fonns  based  on  site 
availabiUty.  The  intent  of  the  interim 
standards  is  to  minimize  energy  cost 
regardless  of  fuel  type. 

Other  comments  identified  above  are 
addressed  in  the  equipment  comment 
categories  below. 
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8.  Equipment  (Labels]  Comments 

Several  who  commented  requested 
either  a  list  or  a  source  of  the  equipment 
label  information  required  for  domestic 
hot  water  heaters  and  refrigerator/ 
freezers.  In  addition,  some  who 
commented  pointed  out  inaccuracies  or 
useful  additions  to  the  COSTSAFR 
computer  program,  the  User's  Manual, 
and  the  Technical  Support  Document. 
Others  pointed  out  that  the  DOE 
Domestic  Hot  Water  information  does 
not  include  any  efficient  electric  water 
heaters.  They  stated  that  the  most 
efficient  hot  water  heaters  listed  in  the 
DOE  data  base  turned  out  to  be 
approximately  48%  less  efficient  than 
the  most  efficient  electric  water  heater 
for  sale  in  utility  showrooms. 

DOE  Response: 

The  sources  for  information  on  the 
various  label  values  were  included  in 
the  addendum  of  September  23, 1986.  In 
addition,  these  sources  for  equipment 
efficiencies  have  been  added  to  the 
User's  Manual.  The  inaccuracies  that 
were  identified  have  been  rectified  and 
several  of  the  suggested  language 
changes  have  been  made.  The  data  base 
in  the  computer  program  includes  the 
most  efficient  water  heaters  included  in 
the  most  recent  version  of  the  available 
source,  the  Gas  Appliance 
Manufacturers  Association  (GAMA) 
Consumer's  Directory  of  Certified  Water 
Heater  Efficiency  Ratings  Quly  1987). 
For  electric  water  heaters,  builders  can 
use  the  label  values  of  more  efficient 
equipment  if  available. 

9.  Equipment  (HVAC)  Comments 

Several  who  commented  found  it 
problematic  that  the  COSTSAFR 
program  only  permits  comparative 
analysis  of  heating  and  cooling  systems 
with  ducted  distribution  such  as 
furnaces,  heat  pumps  and  central  air 
conditioners,  and  does  not  give  credit 
for  zoned  heating  or  cooling.  Their 
suggestion  was  that  DOE  add  zoned 
heating/cooling  system  options  to 
COSTSAFR  and  enhance  the  data  base 
to  provide  accurate  cost  estimates  for 
such  a  system. 

The  inclusion  and  appHcation  of 
DOE'S  degradation  factors  for  heat 
pumps  was  seen  by  some  as  arbitrary 
and  unnecessary.  Some  observed  that 
all  HVAC  systems  operate  at  varying 
efficiencies  from  the  manufacturer's 
labeled  rating  because  of  a  niunber  of 
factors. 

Other  comments  suggested  that  all 
equipment  (not  just  heat  pumps)  should 
be  adjusted  to  account  for  variations  in 
operation  outside  the  range  of  tested 
ratings.  They  felt  that  by  not  doing  this 
for  all  equipment,  an  unfair  advantage 


may  result  in  favor  of  one  equipment 
type  and  consequently  produce 
unrealistic  data  for  the  compliance 
forms. 

Other  comments  claimed  the 
relationship  between  the  heating  system 
performance  factor  (HSPF)  and  seasonal 
energy  efficiency  ratio  (SEER)  in 
COSTSAFR  was  erroneous  and  that  the 
Air-Conditioning  and  Refrigeration 
Institute  (ARI)  Unitary  Heat  Pump 
Directory  (ARI  210-81,  ARI  210/240-84) 
should  be  referenced  for  heat  pump 
data. 

Also,  some  commenters  observed  that 
while  more  efficient  equipment  is 
frequently  required  by  COSTSAFR  to 
achieve  compliance,  requirements  for 
equipment  with  a  SEER  of  15.0  and 
HSW  of  9.0  are  overly  optimistic.  They 
indicate  that  such  equipment  is  not  yet 
available  in  the  marketplace.  They 
suggested  a  more  realistic  range  of 
equipment  ratings  to  help  eliminate 
erroneous  operating  cost  estimates. 
DOE  Response: 

All  energy  savings  calculations  in 
COSTSAFR  have  been  estimated 
assuming  setback  thermostats  are 
employed.  COSTSAFR  imphcitly 
assumes  that  zoned  systems  have 
benefits  equivalent  to  centrally- 
controlled  systems  with  setback. 
Therefore,  no  extra  credit  is  given  to 
zoned  systems.  Homes  with  neither 
ducted  air  conditioning  nor  heating 
systems  can  be  considered  by  Federal 
agencies  by  adding  ducting  costs  to  the 
first  cost  for  ducted  systems.  The 
revised  User's  Manual  provides 
information  on  typical  ducting  costs  and 
how  to  add  them  to  COSTSAFR. 

The  degradation  factor  accounts  for 
climate  effects  on  heat  pump 
performance.  The  degradation  factors 
used  by  the  proposed  COSTSAFR 
program  (Version  1.0)  were  in  error  and 
have  been  corrected  in  the  current 
program  (Version  2.0).  The  point  system 
requires  the  input  of  the  HSPF  for  heat 
pumps.  This  number  accounts  for  all 
climatic  degradations  for  a  single 
baseline  city  in  the  U.S.  (Pittsburgh. 
PA.).  The  degradation  factors  in  Version 
1.0  of  the  program  have  been  adjusted 
upward  to  set  the  baseline  location 
(Pittsburgh.  PA.)  factor  equal  to  one. 
This  will  result  in  locations  warmer  than 
the  baseline  location  having  a  factor 
greater  than  one,  and  colder  locations 
will  have  a  factor  less  than  one.  There  is 
no  degradation  factor  Included  for 
cooling  and  other  heating  systems 
because  the  climate  effects  are 
relatively  small. 

COSTSAFR  must  optimize  on  a  single 
heat  pump;  it  cannot  determine  the 
optimal  life  cycle  cost  for  both  heating 
and  cooling  and  have  two  different  heat 


pumps.  Therefore,  HSPFs  and  SEERs 
must  be  related  in  the  optimization 
analysis.  The  relationship  used  in  the 
program  is  based  on  a  study  of  about 
200  heat  pumps  and  provides  a  typical 
correlation  between  HSPF  and  SEER 
values.  In  the  point  system,  however,  the 
proposer  enters  actual  values  for  both 
the  HSPF  and  SEER  and  can  get  the 
appropriate  credit  for  higher  ratings.  The 
numbers  used  are  required  to  be  those 
on  the  actual  equipment  proposed  in  the 
design. 

The  ARI  unitary  heat  pump  directory 
is  referred  to  in  the  updated  User's 
Manual  as  the  source  for  the  heat  pump 
efficiencies. 

Version  1.0  of  the  software  contained 
errors  in  heat  pump  degradation  factors 
(discussed  above)  and  first  cost.  These 
errors  in  turn  caused  some  of  the  results 
of  the  analysis  of  heat  pumps  to  be  in 
error.  Though  the  errors  had  limited 
effect  on  previous  analyses,  they  tended 
to  result  in  selection  of  more  efficient 
heat  pumps  than  was  actually  justified. 
These  errors  are  eliminated  in  Version 
2.0. 

After  investigating  several  equipment 
availability  comments,  DOE  concluded 
that  heat  pumps  and  air  conditioners  are 
available  with  approximately  the  same 
efficiencies  as  are  in  the  data  base.  DOE 
recognizes  that  equipment  with  very 
high  efficiencies  may  be  difficult  to 
obtain  in  some  parts  of  the  country  but 
believes  that  they  should  be  included  in 
COSTSAFR  for  use  where  they  are 
available  and  a  proposer  wishes  to 
include  them  in  an  optimal  design 
solution. 

10.  Equipment  PHW)  Comments 

The  most  prevalent  comments 
regarding  DHW  were  that  a  penalty  wss 
placed  on  electric  domestic  water 
heating  service  by:  not  making  it 
possible  to  take  advantage  of  special 
electric  water  heater  rates  which  can 
substantially  improve  the  life  cycle  cost 
of  a  residential  structure;  assigiiing 
negative  points  to  electric  DHW  heaters 
in  some  cases;  eliminating  from  the 
purview  of  the  COSTSAFR  program 
heat  pump  water  heaters,  zonal  electric 
heating,  and  heat  reclaiming  devices  for 
hot  water  heaters;  understating  the  life 
of  electric  DHW  service;  and  addressing 
hot  water  heating  separately  from  other 
heating  and  cooling  considerations 
thereby  failing  to  give  credit  for  cost 
savings  of  electric  systems  when  the 
costs  for  plumbing  and  venting 
requirements  for  gas  equipment  are 
eliminated.  Many  who  submitted 
comments  on  this  topic  included 
considerable  justification  for  their 
position,  including  reports,  papers  and 
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reoendy  pttblithed  account*  of  h«at 
pump  water  heater*.  Moreover,  they 
chained  that  l^  ettminating  u«e  of  a 
comaum  fonn  of  water  heating,  the 
COSTSAFR  fogtam  ia  m  contradiction 
with  the  inteBt  of  the  remaking  which 
is  to  enhance  Federal  design  flexibility. 

DOE  Response: 

The  COSTSAFR  pro^ara  has  always 
been  able  to  accommodate  separate 
electrical  rates  for  heating  and  cooling 
seasons,  but  Verskm  2.0  now  includes 
pro^sioos  to  permit  a  specific  rate  for 
domestic  hot  water  use. 

The  points  assigned  in  the  DHW 
section  of  the  conqihaiice  fonu  are 
based  on  energy  savings  over  the  lowest 
efficiency  equipment  for  the  optimal 
fuel.  This  fuel  is  nomially  gas  for  water 
heating.  The  life  cycle  costs  for  even 
high  efficiency  electric  hot  water 
equipment  are  often  hi^er  than  costs 
for  the  lowest  efficiency  gas  equipment 
Because  of  Uiis.  the  eiectric  water  heater 
will  often  correctly  earn  negative  pcnnts. 

Many  of  the  ancnmmon  water  hieater 
types  mmtioned  by  thoae  who 
commented  were  not  included  because 
of  lack  of  efficiency  test  data.  Federal 
agencies  could  include  these  systems 
when  appropriate  data  become 
available.  Service  life  of  both  electric 
and  gas  DHW  equipment  has  been  set  in 
the  revised  program  to  15  years. 

COSTSAFR  does  not  consider 
connection  costs  for  any  fuel  or  system 
type.  These  costs  should  afiect  the 
overall  housing  project  cost  and, 
therefore,  be  accounted  for  in  the 
proposer's  bid. 

11.  R-Values  Ccunments 

The  few  who  commented  objected  to 
the  use  of  R-values  to  measure 
compliance.of  the  buildiog  envdope. 
They  stated  that  the  use  of  R-values 
may  not  be  sufficiently  accurate  to 
predict  the  thermal  poformance  of  wall 
systems  due  to  the  effects  of  other 
thermal  transmission  through  framing 
members  and  other  wall  components. 
They  suggested  the  use  of  U-values.  In 
addition,  those  who  commented 
asserted  that  the  Biiiuraum  allowable  R- 
value  (R-11)  permitted  is  inappropriate 
for  masonry  walls. 

DOERe^mnse: 

Tbte  COSTSAFR  computer  program 
does  use  U-values.  which  take  into 
account  insulation  R-values  and  typical 
construction  practices.  The  point  system 
provides  and  uses  R-values.  however, 
since  they  are  the  values  most  familiar 
to  designers  and  the  building 
community.  The  revisions  to 
COSTSAFR  previously  discussed  will 
permit  lower  R-va!ues  for  masonry 
walls. 


12.  Multi-Family  Housing  Comments 

Several  commented  that  the 
COSTSAFR  program  should  be  revised 
to  include  multi-family  housing  ami 
reissued  for  review.  The  version 
circulated  wasn't  aUe  to  calculate  for 
multi-family  structures. 

DOE  Response: 

COSTSAFR  includes  two-story 
townhouses  and  small  apartments.  The 
interim  standards  are  not  intended  for 
buildings  more  than  three  stories  higL 
For  standards  covering  buildings  of 
more  than  three  stories,  designers  are 
referred  to  the  proposed  DOE  Energy 
Conservation  Standards  for  New 
Commercial  and  Multi-  Family  High  Rise 
Buildings  which  were  published  in  the 
Federal  Register  for  public  review. 

13.  Area  Cost  Multiplier  Comments 

Several  who  commented  requested 
DOE  to:  (a)  Provide  lists  of  where  data 
pertinent  to  the  mre*  cost  multipliers 
could  be  found;  (b)  provide  a  discussion 
of  how  the  multipliers  are  used;  and.  (c) 
provide  a  discussion  of  how  they  can  be 
amended  by  the  user.  The  concern  was 
the  validity  of  using  a  single  cost 
multiplier  for  each  region  of  the  country 
to  adjust  the  various  costs  (materials, 
labOT,  fuel,  etc.)  that  go  into  producing 
the  compliance  forms. 

From  others  there  was  the  suggestion 
that  a  multiplier  may  not  be  the  best 
way  to  update  price  data  for  Federal 
buildiitge.  They  indicated  the  belief  that 
Federal  agencies  will  need  a  central 
source  of  data  for  updating  prices  and 
DOE  was  asked  to  considw  issuing  a 
new  data  base  every  6  years. 

rXDE  Reaponge: 

The  Area  Cost  Multiplier  is  a  uniform 
method  of  correcting  die  cost  data  base 
values  to  account  fn  regional  variations 
and  is  currently  used  by  Federal 
agencies  in  making  those  corrections, 
lihis  may  not  be  accurate  for  all  costs; 
however,  the  program  user  can  change 
the  costs  to  suit  his  own  individual 
needs.  Each  Federal  construction  agency 
officials  will  have  to  assume  the 
responsibility  for  keeping  price  data 
current.  Therefore,  area  cost  multipliers 
will  be  the  responsibility  of  the  Federal 
agency.  DOE  is  using  the  most  recent  set 
in  establishing  COSTSAFR  as  a 
compliance  tool.  When  such  multipliers 
are  not  available,  it  is  suggested  that 
proposers  reference  diose  developed  by 
the  U.S.  Department  of  Defense.  (See 
User's  Manual,  Appendix  B,  for 
discussion.) 

DOE  believes  that  area  cost 
multipliers  are  an  effective  way  to  keep 
prices  current  between  updates  of 
COSTSAFR.  Because  they  change  with 
time  they  are  not  included  in  the  User's 


Manual.  However,  the  Manual  now 
gives  sources  for  die  muhipKers  as  well 
as  label  values. 

14.  Economic  Variables  Conunents 

Quite  a  few  of  those  who  commented 
requested  ffdf<'t'nn«l  information  and 
explanations  of  the  equipment  and 
material  costs  built  into  the  COSTSAFR 
program.  They  asserted  that  they  were 
unable,  on  first  try,  to  meet  compliance 
levels  using  electric  space  and  water 
heating  equipment  based  oo  current 
energy  costs  in  their  service  territories. 
ConsequenUy,  the  validity  of  the 
COSTSAFR  computer  program  was 
questioned  Many  who  commented  on 
this  issue  pointed  out  that  the  proposed 
economic  variables  dictate  that  natural 
gas  option  would  aiost  Mkely  be  used 
and  the  impact  td  die  interim  standards 
would  be  to  increase  aaisiimption  of 
this  critical  resource. 

Mentioned  specifically  were 
observations  that  (a)  Omissions  of 
variations  in  utibty  rate  schedules,  such 
as  seasonal  pricing,  time  of  day  pricing, 
and  block  charges,  is  a  mistake  and  may 
bias  the  interim  standards  toward 
natural  gas  as  an  energy  source  rather 
than  electricity;  (b)  fuel  price  projediDns 
based  on  residential  rates  for  actual  foel 
prices  that  are  outside  the  normal 
residential  rate  structure  are 
inappropriate;  and.  (c)  cost  data  for 
HVAC  equipment  and  appliances  was 
taken  from  a  1982  DOE  Report  for  whidi 
it  is  uncertain  wlaether  revalidation 
occiured. 

Comments  bom  several  electric 
utilities  stated  diat  die  COSTSAFR 
program  does  not  address  the  non- 
system  costs  unique  to  different  HVAC 
equipment  types.  Sudi  items  incfaide 
flues,  provisions  for  combustion  air. 
sealing  and  insalating  indoor  equipment 
rooms,  extra  utility  connections,  line 
extensions,  associated  plumbing,  and 
additional  wiring  capacity.  They  slated 
that  COSTSAFR  needs  to  address  these 
conditions  before  it  can  provide  a  tme 
economic  analysis. 

DOE  Response: 

The  interim  standards  are  based  on 
life  cycle  cost  analysir,  tiierefore,  energy 
costs  are  considered  along  with  first 
cost  Relative  fuel  prices  may  make  it 
harder  to  meet  the  cost-  effective 
optimum  requirements  for  one  fuel  if 
that  fuel  is  more  expensive  dian  the 
optimum  fuel.  COSTSAFR  does  not  in 
any  way  provide  preference  to  one  fuel 
over  anodier,  but  the  cost-based 
criterion  for  setting  the  requirements 
may  make  it  difficult  for  a  relatively 
expensive  fuel  to  meet  the  necessary 
requirements. 
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DOE  believes  that  the  cost- 
effectiveness  test  built  into  the  interim 
standards  will  lead  to  reductions  in 
energy  consumption  in  new  Federal 
housing.  Using  the  market  price  of  fuel 
to  set  requirements  reflects  the  value  of 
that  fuel  at  the  local  and  national  level 
and  the  interim  standards  make  no 
assumptions  about  one  fuel  relative  to 
another. 

It  will  be  the  responsibility  of  the 
Federal  agency  using  COSTSAFR  to 
calculate  an  accurate  estimate  of  the 
average  seasonal  electrical  rate  if 
special  rates  apply,  and  update,  if 
necessary,  with  more  relevant  fiiel 
prices.  Federal  agencies  are  required  to 
use  DOE'S  Federal  Energy  Management 
Program  (FEMP)  fuel  price  projections 
and  these  are  built  into  COSTSAFR. 
Where  cost  data  figures  appear 
questionable  for  an  area,  the  cost  data 
base,  which  has  been  adjusted  to  1987 
levels,  can  be  modified  by  the  area  cost 
multiplier  or  the  costs  can  be  changed  as 
necessary  on  an  individual  basis. 

As  noted  before,  in  cases  where  non- 
ducted  systems  are  proposed,  the 
Federal  agency  can  modify  the  cost  data 
base  in  COSTSAFR  to  include  ducting 
costs  for  central  systems.  The  updated 
User's  Manual  provides  helpful 
information  on  this  procedure.  Any 
other  system  costs  that  the  Federal 
agency  deemed  appropriate  to  include 
could  be  added  in  the  cost  data  base, 
but  proper  changes  would  have  to  be 
made  for  all  system  types. 

15.  User's  Manual  Conunents 

Not  many  conunents  were  received  on 
the  User's  Manual  per  se.  However, 
those  who  commented  reported  that 
through  trial  and  error  they  discovered 
that  the  system  does  not  operate  on  MS- 
DOS  or  PC-DOS  systems  earlier  than 
DOS  3.1. 

Others  commented  that  the 
instructions  for  using  COSTSAFR  were 
not  very  well  detailed,  the  criteria 
poorly  conceived,  important  steps  were 
skipped,  and  the  instructions  did  not 
specify  the  types  of  printers  that  must  be 
used  to  operate  the  program.  The 
suggestions  offered  by  those  who 
commented  were  for  DOE  to  have 
people  who  prepare  user-friendly 
manuals  for  a  living  prepare  the  User's 
Manual  and  to  definitely  include 
examples  showing  how  COSTSAFR 
generates  compliance  forms. 

With  respect  to  the  contents  of  the 
User's  Manual,  several  comments  were 
received  suggesting  that  this  was  the 
appropriate  place  for  DOE  to  include  all 
the  various  types  of  input  data  Federal 
agencies  will  need  in  order  to  operate 
the  COSTSAFR  Program.  Two  types  of 
input  data  recommended  for  inclusion 


were  the  area  cost  multipliers  and 
equipment  label  efficiencies.  This  would 
assure  that  each  Federal  agency 
analysis  is  based  on  the  same  input 
assumptions.  In  addition,  they  felt  that 
DOE  should  plan  to  update  these  data 
regularly  with  input  from  the  public. 

DOE  Response: 

Many  commenters  expressed  concern 
that  they  were  unable  to  run 
COSTSAFR  on  their  versions  of  DOS. 
However,  DOE  checked  into  this 
thoroughly  and  concluded  that 
COSTSAFR  operates  on  DOS  2.0  or  later 
versions  of  DOS.  The  User's  Manual 
was  edited  and  revised  because  it  was 
clear  that  many  instructions  were 
misunderstood.  In  response  to  most  of 
the  comments,  the  Manual  was  edited  to 
improve  clarity.  A  batch  installation 
program  has  also  been  added.  Since 
outputs  are  ASCII  files  they  should  print 
out  on  any  printer. 

rV.  Procedural  Requirements 

A.  National  Enviromental  Policy  Act 

DOE  prepared  and  issued  on  August 
20. 1986.  concurrently  with  the  proposed 
interim  standards,  an  Environmental 
Assessment  (EA)  of  the  proposed 
interim  standards  under  the 
Implementing  Regulations  of  the  Council 
of  Environmental  Quality  (CEQ)  (40  CFR 
Parts  1500-1800)  and  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  as  amended  (Pub.  L.  91-190. 
U.S.C.  4221  et.  seq.),  which  requires 
agencies  to  conduct  environmental 
assessments  when  their  regulations 
constitute  a  significant  Federal  action.  A 
Finding  of  No  Significant  Impact  was 
issued  in  the  Federal  Register  at  50  FR 
29773  on  August  20, 1986.  The 
Environmental  Assessment  concluded 
that  no  significant  impacts  will  result  to 
the  indoor  or  outdoor  environments  from 
implementing  the  Interim  Energy 
Conservation  Mandatory  Performance 
Standards  for  New  Federal  Residential 
Buildings.  Based  upon  the  findings  in  the 
Environmental  Assessment.  DOE 
determined  the  proposed  interim 
standards  do  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  NEPA 

B.  Executive  Order  No.  12291 

Section  3  of  Executive  Order  No. 
12291.  46  FR  13193.  February  12. 1281, 
requires  that  DOE  determine  whether  a 
proposed  rule  is  a  "major  rule"  as 
defined  by  section  1(b)  of  that  Order, 
and  prepare  a  preliminary  regulatory 
impact  analysis  for  rules  which  fall 
within  that  definition. 

DOE  prepared  an  "Economic 
Analysis."  51  FR  29770,  August  20, 1986 


wherein  DOE  reviewed  the  proposed 
Final  Interim  Rule.  DOE  has  determined 
that  the  rule  will  not  have  an  annual 
effect  on  the  national  economy  of  $100 
million  or  more,  nor  certain  other  effects 
listed  in  the  Order,  and  that  the  Final 
Interim  Rule  is  not  a  "major  rule"  within 
the  meaning  of  the  Order. 

The  rule  was  submitted  to  the  Director 
of  the  Office  of  Management  and  Budget 
for  a  10  day  review  period  as  required 
by  section  3(c)(3)  of  Executive  Order  No. 
12291.  The  Director  has  concluded  his 
review  under  that  Executive  Order. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  603,604)  requires  DOE  to 
calculate  the  effect  its  rulemaking  will 
have  on  small  businesses  in  the  nation. 
DOE  analyzed  the  small  business 
impacts  the  rule  would  have,  including 
its  impacts  upon  manufacturers  of 
building  and  construction  materials  and 
equipment,  architects,  builders, 
construction  companies,  and  utilities. 

In  accordance  with  the  findings  of 
Chapter  3  of  the  Economic  Analysis.  51 
FR  29770,  August  20, 1986,  DOE  certifies 
that  the  Interim  Energy  Conservation 
Standards  for  New  Federal  Residential 
Buildings  will  not  have  significant 
impact  on  a  substantial  number  of  small 
entities. 

D.  Paperwork  Reduction  Act 

No  information  collection  or  record 
keeping  requirements  are  imposed  on 
the  public  by  the  Final  Interim  Rule. 
Accordingly,  authorizations  are  not 
required  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501.  et  seq..  as  amended, 
or  its  implementing  regulations,  5  CFR 
Part  132. 

V.  List  of  Subjects  in  10  CFR  Part  435 

Architects.  Building  Code  Officials. 
Buildings.  Energy  conservation.  Energy 
Conservation  Building  Performance 
Standards,  Engineers.  Federal  buildings 
and  facihties.  Housing.  Insulation, 
Voluntary  performance  standards. 

In  consideration  of  the  foregoing,  the 
Department  of  Energy  hereby  adopts 
Chapter  II.  Title  10.  Part  435  of  the  Code 
of  Federal  Regulations  as  set  forth 
below. 

Issued  in  Washington.  DC.  August  2. 1988. 
Donna  R.  Fitzpatrick, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

Chapter  II  of  Title  10,  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  Part  435  to  read  as  set  forth  below: 
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PART  43&-ENERGY  CONSERVATION 
VOLUNTARY  PERFORMANCE 
STANDARDS  FOR  NEW  BUILDINGS; 
MANDATORY  FOR  FEDERAL 
BUILDINGS 

Subpart  A— Voluntary  Part ormance 
Standarda  for  Naw  Commarcial  and  Multl- 
FamHy  High  Riaa  Raatdantial  BuHdlngs; 
Mandatory  for  Federal  BuHding* 
[Reaerved] 

Sul>|>art  B— Voluntary  Performance 
Standarda  for  New  Non-Federal  Residential 
Bulldinga  [Reserved] 

Subpart  C-  Mandatory  Performance 
Standards  for  New  Federal  Residential 
Bulldinga 

Sec. 

435.300  Purpose. 

435.301  Scope. 

435.302  Definitions. 

435.303  Requirements  for  the  design  of  a 
Federal  residential  building. 

435.304  The  COSTSAFR  Program. 

Authority:  Energy  Conservation  Standards 
for  New  Buildings  Act  of  1976,  as  amended, 
[42  U.S.C.  6831-6870],  enacted  as  Title  HI  of 
the  Energy  Conservation  and  Production  Act; 
Section  545  [42  U.S.C.  8255)  of  the  National 
Energy  Conservation  Policy  Act,  [42  U.S.C. 
8201  et  seg.];  the  Department  of  Energy 
Oi^anization  Act  [42  U.S.C.  7101  et  seg.  J. 

Subpart  A— Voluntary  Periormance 
Standards  for  New  Commercial  and 
Multi-Family  High  Rise  Residential 
Buildings;  Mandatory  for  Federal 
Buildings  [Reserved] 

Sut>part  B— Voluntary  Performance 
Standards  for  New  Non-Federal 
Residential  Buildings  [Reserved] 

Subpart  C— Mandatory  Performance 
Standards  for  New  Federal  Residential 
Buildings 

§435.300    Purpose. 

(a)  This  subpart  establishes  voluntary 
energy  conservation  performance 
standards  for  new  residential  buildings. 
The  voluntary  energy  conservation 
performance  standards  are  designed  to 
achieve  the  maximum  practicable 
improvements  in  energy  efficiency  and 
increases  in  the  use  of  non-depletable 
sources  of  energy. 

(b)  Voluntary  energy  conservation 
performance  standards  prescribed  under 
this  subpart  shall  be  developed  solely  as 
guidelines  for  the  purpose  of  providing 
technical  assistance  for  the  design  of 
energy  conserving  buildings,  and  shall 
be  mandatory  only  for  the  design  of 
Federal  buildings. 

(c)  The  energy  conservation 
performance  standards  will  direct 
Federal  policies  and  practices  to  ensure 
that  cost-effective  energy  conservation 
features  will  be  incorporated  into  the 


designs  of  all  new  residential  buildings 
designed  and  constructed  by  and  for 
Federal  agencies. 

§  435.301    Scope. 

(aj  The  energy  conservation 
performance  standards  for  new  Federal 
residential  buildings  will  apply  to  the 
design  of  all  new  residential  buildings 
except  multifamily  buildings  more  than 
three  stories  above  grade. 

(b)  The  primary  types  of  buildings 
built  by  or  for  the  Federal  agencies,  to 
which  the  energy  conservation 
performance  standards  will  apply,  are: 

(1)  Single-story  single-family 
residences; 

(2)  SpUt-level  single-family  residences; 

(3)  Two-story  single-family 
residences; 

(4)  End-unit  townhouses; 

(5)  Middle-unit  townhouses; 

(6)  End-units  in  multifamily  buildings 
[of  three  stories  above  grade  or  less); 

(7)  Middle-units  in  multifamily 
buildings  (of  three  stories  above  grade 
or  less); 

(8)  Single-section  mobile  homes;  and 

(9)  Multi-section  mobile  homes. 

§435.302    Definitions. 

(a)  "Building"  means  any  new 
residential  structure  (1)  that  includes  or 
will  include  a  heating  or  cooling  system, 
or  both,  or  a  domestic  hot  water  system, 
and  (2)  for  which  a  building  design  is 
created  after  the  effective  date  of  this 
rule. 

(b)  "Building  design"  means  the 
development  of  plans  and  specifications 
for  human  living  space. 

(c)  "Conservation  Optimization 
Standard  for  Savings  in  Federal 
Residences"  means  the  computerized 
calculation  procedure  that  is  used  to 
estabUsh  an  energy  consumption  goal 
for  the  design  of  Federal  residential 
buildings. 

(d)  "COSTSAFR"  means  the 
Conservation  Optimization  Standard  for 
Savings  in  Federal  Residences. 

(e)  "Energy  conservation  voluntary 
performance  standard"  means  an  energy 
consumption  goal  or  goals  to  be  met 
without  specification  of  the  method, 
materials,  and  processes  to  be  employed 
in  achieving  that  goal  or  goals,  but 
including  statements  of  the 
requirements,  criteria  and  evaluation 
methods  to  be  used,  and  any  necessary 
commentary. 

(f)  "Federal  agency"  means  any 
department,  agency,  corporation,  or 
other  entity  or  instrumentality  of  the 
executive  branch  of  the  Federal 
Government,  including  the  United  States 
Postal  Service,  the  Federal  National 
Mortgage  Association,  and  the  Federal 
Home  Loan  Mortgage  Corporation. 


[g)  "Federal  residential  building" 
means  any  residential  building  to  be 
constructed  by  or  for  the  use  of  any 
Federal  agency  in  the  Continental  U.S., 
Alaska,  or  Hawaii  that  is  not  legally 
subject  to  state  or  local  building  codes 
or  similar  requirements. 

(h)  "Life  cycle  cost"  means  the 
minimum  life  cycle  cost  calculated  by 
using  the  methodology  specified  in 
Subpart  A  of  10  CFR  Part  436. 

(i)  "Point  system"  means  the  tables 
that  display  the  effect  of  the  set  of 
energy  conservation  options  on  the 
design  energy  consumption  and  energy 
costs  of  a  residential  building  for  a 
particular  location,  building  type  and 
fuel  type. 

(j)  "Practicable  optimum  life  cycle 
energy  cost"  means  the  energy  costs  of 
the  set  of  conservation  options  that  has 
the  minimum  life  cycle  cost  to  the 
Federal  government  incurred  diuing  a  25 
year  period  and  including  the  costs  of 
construction,  maintenance,  operation, 
and  replacement 

(k)  "Project"  means  the  group  of  one 
or  more  Federal  residential  buildings  to 
be  built  at  a  specific  geographic  location 
that  are  included  by  a  Federal  agency  in 
specifications  issued  or  used  by  a 
Federal  agency  for  design  or 
construction  of  the  buildings. 

(1)  "Residential  building"  means  a 
new  building  that  is  designed  to  be 
constructed  and  developed  for 
residential  occupancy. 

(m)  "Set  of  conservation  options" 
means  the  combination  of  envelope 
design  and  equipment  options  that 
influences  the  long  term  energy  use  in  a 
building  designed  to  maintain  a 
minimum  ventilation  level  of  0.7  air 
changes  per  hour,  including  the  heating 
and  cooling  equipment  domestic  hot 
water  equipment  glazing,  insulation, 
refrigerators  and  air  infiltration  control 
measures. 

§  435.303    Requirements  for  the  Design  of 
a  Federal  Residsntial  Building. 

(a)  The  head  of  each  Federal  agency 
responsible  for  the  construction  of 
Federal  residential  buildings  shall 
estabUsh  an  energy  consumption  goal 
for  each  building  to  be  designed  or 
constructed  by  or  for  the  agency. 

[b)  The  energy  consumption  goal  for  a 
Federal  residential  building  shall  be  a 
total  point  score  derived  by  using  the 
micro-computer  program  and  user 
manual  entitied  "Conservation 
Optimization  Standard  for  Savings  in 
Federal  Residences  (COSTSAFR)," 
unless  the  head  of  the  Federal  agency 
shall  establish  more  stringent 
requirements  for  that  agency. 


(c)  The  head  of  each  Federal  agency 
shall  adopt  such  procedures  as  may  be 
necessary  to  ensure  that  the  design  of  a 
Federal  residential  building  is  not  less 
energy  conserving  than  the  energy 
consumption  goal  established  for  the 
building. 

§435.304    The COSTSAFR Program. 

(a)  The  COSTSAFR  Program  (Version 
2.0)  provides  a  computerized  calculation 
procedure  to  determine  the  most 
effective  set  of  energy  conservation 
measures,  selected  &om  among  the 
measures  included  within  the  Program 
that  will  iHt>duce  the  practicable 
optimum  life  cycle  cost  for  a  type  of 


residential  building  in  a  specific 
geographic  location.  The  most  elective 
set  of  energy  conservation  measures  is 
expressed  as  a  total  point  score  that 
serves  as  the  energy  consumption  goaL 
(b)  The  COSTSAFR  Program  (Version 
2.0)  also  prints  out  a  point  system  that 
identifies  a  wide  array  of  different 
energy  conservation  measures 
indicating  how  many  points  various 
levels  of  each  measure  would  contribute 
to  reaching  the  total  point  score  of  the 
energy  consumption  goal.  This  enables  a 
Federal  agency  to  use  the  energy 
consumption  goal  and  the  point  system 
in  the  design  and  procurement 
procedures  so  that  designers  and 


builders  can  pick  and  choose  among 
different  combinations  of  energy 
conservation  measures  to  meet  or 
exceed  the  total  point  score  required  to 
meet  the  energy  consumption  goal. 

(c)  The  CXJSTSAFR  Program  (Version 
2.0)  operates  on  a  micro-computer 
system  that  uses  the  MS  DOS  operating 
system  and  is  equipped  with  an  8087  co- 
processor. 

(d)  The  COSTSAFR  Program  (Version 
2.0)  may  be  obtained  from: 

National  Technical  Information  Service; 
Department  of  Commerce;  Springfield, 
Virginia  22161;  (202)  487-4600 
(FR  Doc.  88-18748  Filed  8-24-88;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewable  Energy 

10  CFR  Part  435 

[Docket  No.  CAS-RM-79-1124] 

Energy  Conservation  Mandatory 
Performance  Standards  for  New 
Federal  Residential  Buildings; 
Proposed  Modification  of  Final  Interim 
Rule 

AOENCY:  Conservation  and  Renewable 
Energy  Office.  DOE. 

action:  Notice  of  proposed  modification 
to  final  interim  rule  with  request  for 
comments  and  notice  of  public  briefing. 

summary:  In  accordance  with  Title  III  of 
the  Energy  Conservation  and  Production 
Act,  the  U.S.  Department  of  Energy 
(DOE)  is  developing  energy 
conservation  performance  standards  for 
new  buildings.  The  law  provides  that 
the  standards  will  be  voluntary  for  new 
non-Federal  buildings,  but  will  be 
mandatory  for  new  Federal  buildings. 

In  today's  Federal  Register,  DOE 
promulgated  final  interim  energy 
conservation  mandatory  performance 
standards  for  new  Federal  residential 
buildings.  The  interim  standards  require 
a  Federal  agency  to  establish  an  energy 
consumption  goal  for  the  design  of  a 
new  Federal  residential  building  using 
the  computerized  calculation  procedure. 

Today,  the  Department  is  proposing 
several  modifications  to  the  COSTSAFR 
computer  program  (Version  2.0),  and 
requesting  public  conunent  on  these 
proposals.  These  modifications  include: 
(1)  The  addition  of  a  credit  for  three 
different  massive  wall  configurations  - 
mass  on  the  inside  of  the  insulation, 
mass  integral  with  the  insulation,  and 
mass  on  the  outside  of  the  insulation;  (2) 
the  addition  of  new  energy  data  to  the 
window  glazing  options,  including  low- 
emissivity  (Low-E)  glazings;  and,  (3)  the 
addition  of  an  alternative  compUance 
procedure  that  allows  bidders  on 
Federal  residential  projects  to  utilize 
innovative  designs  and  energy 
conservation  options  not  presently 
found  in  the  computer  program. 
DATES:  Written  comments  on  the 
Proposed  Modifications  to  the  Final 
Interim  Rule  for  Mandatory  Energy 
Conservation  Performance  Standards 
for  New  Federal  Residential  Buildings 
should  be  received  by  the  Department 
by  November  23, 1988. 

A  public  briefing  will  be  held  in 
Washington,  DC  on  September  29. 1988, 
9:30  a.m.,  at  the  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Room  lE-245.  The  purpose  of  the 


public  briefing  is  to  provide  a  briefing  on 

the  proposed  modifications  to  the 

COSTSAFR  computer  program  to 

interested  parties. 

ADDRESSES:  All  written  comments  (7 

copies)  and  requests  for  the  supporting 

documentation  on  the  proposed 

modifications  to  COSTSAFR  are  to  be 

submitted  to: 

U.S.  Department  of  Energy 

Office  of  Conservation  and  Renewable 

Energy 
Hearings  and  Dockets 
Docket  Number  CAS-RM-79-112-B 
1000  Independence  Avenue.  SW.,  Room 

6B-025 
Washington.  DC  20585, 
(202)  586-9320 

Copies  of  the  written  public  comments 
received  may  be  viewed  and/or 
obtained  from  the  DOE  Freedom  of 
Information  Reading  Room.  Room  lE- 
190, 1000  Independence  Avenue  SW., 
Washington.  DC  20585.  (202)  586-6020. 
9:00  a.m.-4KX)  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  P.  Walder 
Architectural  and  Engineering  Systems. 

CE-131. 
U.S.  Department  of  Energy.  Room  GF- 

231. 
1000  Independence  Avenue.  SW., 
Washington.  DC  20585 
(202)  586-9444 

Jean  J.  Boulin 

Architectural  and  Engineering  Systems, 

CE-131, 
U.S.  Department  of  Energy,  Room  GF- 

231, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585 
(202)  586-9444 

Paul  C.  Cahill,  Esq. 

Office  of  General  Counsel,  GC-12  U.S. 
Department  of  Energy,  Room  6B-128, 
1000  Independence  Avenue.  SW. 
Washington,  DC  20585 
(202)  586-9507 

SUPPLEMENTARY  INFORMATION:  Today, 
the  U.S.  Department  of  Energy  (DOE)  is 
requesting  public  comment  on  proposed 
modifications  to  the  computer  program 
that  is  required  to  be  used  by  the  interim 
energy  conservation  operformance 
standards  for  new  Federal  residential 
buildings  in  the  establishment  of  an 
energy  consumption  goal  for  the  design 
of  buildings  for  a  particular  Federal 
residential  building  project. 

The  proposed  modifications  come  as  a 
result  of  further  research  that  was 
performed  by  DOE  in  response  to  public 
comment  on  the  proposed  interim 
standards.  The  interim  standards  for 
new  Federal  residential  buildings  are 
required  by  the  Energy  Conservation 
Standards  for  New  Buildings  Act  of 


1976,  as  amended.  (Act)  42  U.S.C.  6831  et 
seq. 

In  response  to  its  request  for  public 
comment  on  the  proposed  interim 
standards,  DOE  received  over  two 
hundred  individual  comments. 
Approximately  75%  of  those  commenting 
suggested  that  DOE  recognize  the 
energy  conservation  benefit  of  wall 
thermal  mass  in  the  COSTSAFR 
computer  program.  Virtually  every 
person  who  commented  on  this  issue 
was  opposed  to  the  COSTSAFR  program 
because  it  gave  no  recognition  to  the 
energy  conserving  benefits  of  more 
massive  masonry  construction  or  to  the 
technical  difficulty  and  increased  costs 
of  installing  R-11  insulation  in  a 
masonry  wall,  especially  in  moderate  to 
warm  climates,  where  they  asserted,  it 
was  not  needed. 

Those  who  commented  stated  that 
failure  to  consider  masonry's  diu-ability. 
low  maintenance,  structural 
characteristics  and  fire  protection  (as 
opposed  to  fire  resistance)  would  result 
in  increased  expenditure  of  tax  dollars 
on  construction,  operation  and 
maintenance  of  Federal  residential 
buildings.  They  indicated  that  failure  to 
recognize  the  benefits  of  thermal  mass 
in  COSTSAFR  would  produce  severe 
negative  economic  impacts  for  the 
masonry  industry  by  placing  builders, 
who  wish  to  utilize  other  than  light 
frame  construction,  at  a  serious 
disadvantage  in  competing  for  military 
and  other  Federally-funded  housing 
construction  programs. 

They  indicated  that  failure  to 
recognize  the  benefits  of  thermal  mass 
in  COSTSAFR  would  produce  severe 
negative  economic  impacts  for  the 
masonry  industry  by  placing  builders, 
who  wish  to  utilize  other  than  light 
frame  construction,  at  a  serious 
disadvantage  in  competing  for  military 
and  other  Federally-funded  housing 
construction  programs. 

Those  who  conunented.  citing  the 
October  31, 1985,  DOE  publication  of  a 
Notice  of  Inquiry  in  the  Federal  Register 
(50  FR  45469),  in  which  the  Department 
stated  that  it  had  completed  its  research 
on  energy  conservation  benefits  of 
thermal  mass  use  in  residences,  and  the 
subsequent  use  of  the  research  results  in 
proposed  American  Society  of  Heating, 
Refrigerating  and  AirConditioning 
Engineers,  Inc.  (ASHRAE)  standards 
and  in  a  computer  program  (PEAR) 
developed  by  Lawrence  Berkeley 
Laboratory  P^L),  did  not  accept  DOE 
statements  tiiat  data  were  not  available 
to  include  thermal  mass  options  in  the 
proposed  interim  standards. 

Most  suggested  that  the  interim 
standards  be  delayed  until  they 
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appropriately  and  accurately  included 
provisions  for  thermal  mass  options,  or 
that  DOE  should  defer  to  private  sector 
standard  development  activities 
currently  being  conducted  by  ASHRAE. 

DOE  found  that  thermal  mass  is  not 
typically  selected  by  Federal  agencies  to 
be  included  in  their  residential 
construction  projects.  For  this  reason, 
and  the  lack  of  building  industry 
consensus  about  how  to  reflect  the 
energy  conservation  benefits  of  thermal 
mass  in  the  design  of  residential 
buildings,  during  the  initial  development 
of  COSTSAFR.  thermal  mass  was  not 
included  in  the  original  version. 
However,  DOE  now  beUeves  that  their 
is  adequate  industry  consensus  on  how 
to  fairly  reflect  the  energy  conservation 
benefits  of  thermal  mass  in  residential 
construction  and  has  decided  to  include 
thermal  mass  options  in  the  COSTSAFR 
computer  program. 

After  developing  the  thermal  mass 
algorithms  and  formulae  necessary  to 
properly  update  the  COSTSAFR 
computer  program.  DOE  is  formally 
requesting  comments  on  the  thermal 
mass  revisions  to  COSTSAFR. 

Updated  information  on  passive  solar 
design  and  other  window  glazing 
options  are  also  included  in  the 
proposed  changes  to  COSTSAFR.  New 
energy  data  would  be  incorporated  into 
the  computer  program  for  aU  site-built 
prototype  window  glass  options.  iTiis 
includes  clear,  heat  absorbing,  and 
reflective  glazings.  Low-E  glass  would 
also  be  added  to  the  program.  A  new 
sun-tempered  section  (formerly  passive 
solar)  would  be  completely  modified 
with  new  data.  The  moveable  insulation 
energy  data  would  remain  unchanged. 

Finally,  DOE  received  several 
comments  that  the  point  system 
generated  by  the  COSTSAFR  computer 
program  was  too  prescriptive  and  did 
not  aUow  for  innovative  or  unusual 
energy  conservation  design  solutions. 
Therefore,  DOE  is  proposing  an 
alternate  means  of  compliance.  The 
alternate  method  would  accommodate 
different  energy  conservation  designs, 
materials,  and  construction  techniques, 
and  yet  remain  consistent  with  the  basic 
framewoiic  and  economic  assumptions 
of  the  computer  program. 

Details  of  the  proposed  modifications 
to  the  COSTSAFR  computer  program 
may  be  found  in  Section  III  of  this 
Notice.  DOE  requests  public  comment 
on  each  of  the  modifications.  Based  on 
the  public  comment  DOE  will  make 
modifications  to  the  computer  program 
and  diatribote  the  new  version  of  the 
COSTSAFR  computer  program  to 
Federal  agencies  and  other  interested 
individuals  and  groups,  and  also  make  it 
available  through  the  Department  of 


Commerce's  National  Technical 
Information  Service. 

I.  Background 

II.  Summary  of  the  Interim  Standards 

III.  Description  of  the  Proposed  ModlficationB 

to  COSTSAFR 

A.  Thermal  Mass  Walls 

B.  New  Window  Data 

C.  Alternate  Compliance  Procedure 

IV.  Public  Comment  Procedures 

V.  Procedural  Requirements 

A.  National  Environmental  Policy  Act 

B.  Executive  Order  No.  12291 

C.  Regulatory  Flexibility  Act 

D.  Paperwork  Reduction  Act 

I.  Background 

Originally  enacted  on  August  14, 1976 
as  Title  III  of  the  Energy  Conservation 
and  Production  Act.  Pub.  L  94-385,  90 
Stat.  1144  etseq..  42  U.S.C.  6831,  (August 
14, 1976),  the  Act  required  the 
Department  of  Housing  and  Urban 
Development  (HUD)  to  develop, 
promulgate,  implement  and  enforce 
compUance  with  performance  standards 
to  improve  the  energy  efficiency  of  all 
new  buildings  in  the  nation.  On  August 
4, 1977,  the  Act  was  amended  by  section 
304(a),  42  U.S.C.  7154,  of  the  Department 
of  Energy  Organization  Act.  Pub.  L  95- 
91,  91  Stat.  565  et  seq.,  which  transferred 
from  HUD  to  DOE  the  responsibility  to 
develop  and  promulgate  the  standairds. 
The  amendments  to  the  Act  did  not 
change  HUD's  implementation 
responsibilities. 

In  November  1979,  DOE  published 
proposed  performance  standards  in  the 
Federal  Register,  44  FR  68120  (November 
28, 1979).  The  notice  was  cotroversial 
and  generated  over  1,800  comments 
totalhng  40,000  pages.  The  comments 
included  technical  and  other  substantive 
criticisms  of  the  performance  standards. 

Less  than  a  year  after  the  publication 
of  the  proposed  standards,  the  Act  was 
again  amended.  Section  326,  94  Stat. 
1649,  of  the  Housing  and  Community 
Development  Act  of  1980,  Pub.  L  96-399 
(October  8, 1980)  required  that  DOE 
promulgate  interim  standards  by  August 
1, 1981  and  extended  the  promulgation 
date  of  the  final  standards  to  April  1, 
1983.  The  interim  standards  were  only  to 
apply  to  new  Federal  buildings.  In 
addition,  the  Act  required 
demonstration  projects  to  be  conducted 
in  at  least  two  geographical  areas. 

In  August  1981,  Congress  again 
amended  the  Act.  Subtitle  D  of  Title  10 
of  the  Omnibus  Reconciliation  Act  of 
1981,  Pub.  L  97-35, 95  Stat  821.  amended 
the  Act  to  create  the  term  "voluntary 
performance  standards",  eliminated  the 
provision  for  a  possible  statutory 
sanction  for  noncompliance,  added  a 
provision  that  except  for  Federal 
buildings,  "voluntary  standards  will  be 
developed  solely  as  guidelines  to 


provide  technical  assistance  for  the 
design  and  construction  of  energy 
efficient  buildings",  and  extended  the 
deadline  for  DOE  to  furnish  reports  on 
the  demonstration  projects  to  Congress. 

The  legislative  changes  that  have 
taken  place  since  the  original  1976 
enactment  required  DOE  to  make 
fundamental  changes  to  the  compliance 
aspects  of  the  standards.  DOE  retains 
the  responsibility  for  developing 
performtmce  standards  to  achieve  the 
maximum  practicable  improvements  in 
energy  efficiency  and  use  of  non- 
depletable  resources  for  all  new 
buildings.  However,  development  of 
these  standards  must  now  serve  two 
piuposes.  The  performance  standards 
serve  one  purpose  for  the  Federal  sector 
where  the  standards  prescribe 
mandatory  design  requirements.  For 
non-Federal  buildings,  these 
performance  standards  serve  only  as 
guidelines  for  the  purpose  of  providing 
technical  assistance  for  the  design  and 
construction  of  energy  efficient 
buildings.  Accordingly,  these 
performance  standards  serve  a  second 
purpose  of  providing  sound  technical 
information  and  examples  of  efficient 
design  practices  for  voluntary  use  in  the 
private  sector. 

On  August  20, 1986,  the  Department 
published  in  the  Federal  Register  (51  FR 
29754)  proposed  interim  mandatory 
energy  conservation  performance 
standards  for  new  Federal  residential 
buildings.  On  September  23, 1986,  DOE 
pubhshed  an  addendum  to  the  proposed 
standards  to  correct  data  in  the 
Technical  Support  Dociunent  issued 
concurrently  with  the  NOPR.  On 
November  19, 1966,  a  Federal  Register 
notice  was  published  announcing  an 
extension  of  the  pubUc  comment  period 
by  fifty-nine  days.  In  response  to  public 
comment  and  with  the  availability  of 
additional  technical  information,  DOE 
made  revisions  to  the  proposed  interim 
standards  and  the  micro-computer 
program,  and  its  supporting 
documentation.  The  revised  micro- 
computer program  was  designated. 
COSTSAFR  Version  2.0. 

The  interim  standards  are  being 
published  in  today's  Federal  Register. 
The  interim  standards  require  Federal 
agencies  to  design  new  Federal 
residential  buildings  in  accordance  with 
the  energy  conservation  requirements 
required  by  S  435.303  of  the  interim 
standards,  llie  Federal  agencies  have 
until  February  21. 1989  to  place  the 
interim  standards  into  e^ect  The 
interim  standards  do  not  regulate  non- 
Federal  construction.  The  interim 
standards  have  been  developed 
specifically  for  Federal  agencies  that 


construct  residential  buildings.  The 
calculation  procedures  used  to  apply  the 
interiB  standards  to  Federal  residential 
construction  are  not  intended  for  use  by 
the  non-Federal  wctor. 

Hie  interim  standards  will  remain  in 
effect  until  DOR  promulgates  final 
standards.  By  law,  DOE  is  required  to 
conduct  a  dcnaonstration  of  the  Interim 
standards,  based  on  criteria  established 
by  the  Act,  and  report  its  findings  to  the 
Congress,  prior  to  the  development  and 
promulgation  of  final  standards. 

n.  SnmBiaty  of  the  fatarim  Standaids 

I     Tlie  interim  standards  were  developed 
to  enable  Federal  agencies  to  design 
residential  buildings  that  are  cost- 
effective  to  build  and  operate.  TTiey  are 
intended  to  serve  two  pnrposer  (1)  To 
be  used  as  a  mandatory  standard  for  all 
Federal  agencies  diat  design  and 
construct  residential  buildings,  and  (2) 
to  be  able  to  serve  as  a  vcduntary 
guideline  to  the  nation's  builders.  In 
order  to  meet  these  criteria,  tfie 
useability  of  the  interim  standards  was 
considered  a  very  high  project  priority. 
The  interim  standards  are  expressed 
in  terms  of  this  objective:  Each  Federal 
residential  building  should  be  designed 
to  include  the  combination  of  energy 
conservation  measures  that  represents 
the  practicable  optimum  life  cycle 
energy  cost  to  the  Federal  government  in 
a  particular  location.  This  is  achieved  by 
requiring  that  Federal  officials  use  local 
construction,  maintenance  and 
replacement  costs,  local  climate  data, 
and  local  fuel  costs  as  inputs  to  a  micro- 
computer program  that  vrill 
automatically  construct  an  energy- 
efficient  and  cost-eSective  otergy 
consumption  goal  for  any  of  nine 
building  unit  types. 

The  most  novel  aspect  of  the  interim 
standards,  which  distinguishes  it  from 
other  standards,  is  that  location-specific 
requirements  can  be  generated  by  the 
use  of  software  and  micro-computer 
technology.  The  nse  of  micro-computer 
technology  was  chosen  partly  on  the 
basis  of  the  emergence  of  the  technology 
over  the  period  of  die  last  few  years  and 
partly  because  of  the  ease  ki  wfaidi 
energy  and  cost  calculations  are  made. 
The  use  of  micro-compaters  has  become 
common  among  Federal  agencies,  and 
advantages  in  time  savings  clearly 
justify  the  technology  for  use  with 
building  standards.  Use  of  micro-  - 
computers  eliminates  the  need  for 
anyone  to  perform  lengthy  calculations 
or  make  uninformed  choices  regarding 
the  optimization  of  energy  conservation 
measures. 

The  interim  standards  mandate  the 
use  of  a  DOE-sponsored  micro-computer 
program  called  COSTSAFR  that  was 


developed  to  make  the  selectkn  of  a  set 
of  optimal  energy  conservation 
measures  and,  consequently,  the  design 
of  cost-effective  energy-efficient 
buildings  a  relatively  simple  process. 
One  output  from  tiie  COSTSAFR 
program  is  the  data  to  be  used  in 
determining  compliance  with  the  interim 
standards.  COSTSAFR  is  designed  to 
provide  specific  information  on  the 
interaction  of  over  30  energy 
conservation  measures  in  nearly  any 
U.S.  locaticHL  It  enables  a  Federal 
agency  to  develop  cost-effective 
rendential  building  standards  for  a 
single  project  thus  reducing  the  more 
general  nature  of  previous  standards. 
Finally,  it  is  designed  to  be  effective  for 
any  of  several  boilding  types  including 
siugle-family,  small  multi-family,  and 
manu&ctured  housing. 

COSTSAFR  has  been  designed  so  that 
implementing  officials,  desi^ers,  and 
builders  can  easily  tell  if  a  proposed 
combination  of  measures  wdll  result  in 
energy  conservation  levels  that  meet  or 
exceed  an  optimized  level  for  cost- 
effective  energy  conservation  in  a 
building. 

The  COSTSAFR  program  perfonns  life 
cycle  cost  optimization  for  a  broad  set 
of  eneigy  conservation  measures  and 
determines  the  energy  costs  for  the 
resulting  optimum  set  of  measures.  The 
result  is  a  total  point  value  for  the 
enei^  conservation  measures  to  be 
installed  in  the  optimal  bouse. 
COSTSAFR  then  prints  out  a  point 
system  for  all  energy  conservation 
options  indicating  how  various  Levels  of 
each  option  perform  relative  to  the 
optimum  option.  This  point  system  is  the 
compliance  tool  provided  to  bidders 
who  can  then  select  measures  as  they 
choose  and  know  whether  their 
combination  of  energy  conservation 
measures  has  met  or  exceeded  the 
optimum  levels  required  by  the  interim 
standards.  Those  proposing  respond  by 
submitting  a  completed  c(Hi4)liance  form 
for  each  proposed  model  residence  with 
the  rest  of  the  bid  package. 

Procedurally,  to  comply,  a  Federal 
procurement  official  will  have  to  obtain 
a  copy  of  the  COSTSAFR  software,  its 
accompanying  User's  Manual  and  have 
access  to  a  micro-computer  system 
which  runs  on  the  MS-DOS  disk 
operating  system.  The  software  and  the 
User's  Manual  will  lead  the  Federal 
official  through  the  steps  of  selecting  a 
building  prototype,  location  and  fuel 
type;  selecting  the  set  of  energy 
conservation  measures  that  are  to  be 
considered;  calculating  the  life  cycle 
cost  iriinimiim  for  the  prototypical 
building;  and  finally,  calculating  the 
points  corresponding  to  alternative 
energy  conservation  options  and 


printing  them  out  in  a  set  of  compliance 
forms.  The  compliance  fonns  are  then 
made  a  part  of  the  RFP  package.  The 
bidder  (proposer],  using  the  compliance 
forms,  must  show  that  the  intended 
design  is  equivalent  to  or  more  efficient 
than  its  corresponding  prototypical 
design  with  its  optimized  set  of  energy 
conservation  measures.  The  COSTSAFR 
program  will  be  made  available  to  all 
Federal  agencies  procuring  residential 
buildings. 

m.  DesGciptiiui  of  Am  Pioposad 
Modifications  to  COSTSAFR 

A.  Thermal  Mass  Walls 

It  is  proposed  daat  thermal  mass  be 
added  as  an  option  fai  COSTSAFR  in 
response  to  the  many  public  comments 
on  the  issue.  The  approach  that  would 
be  used  relies  on  the  data  and 
techniques  developed  by  Lawrence 
Berkeley  Laboratory  (LBL]  for  &e 
Affordable  Housing  through  Energy 
Conservation:  A  Guide  to  Designing  and 
Constructing  Energy  Efficient  Homes, 
and  previously  provided  for  public 
review  and  comment  LBL  has  studied 
the  effect  of  thermal  mass  in  walls  and 
has  included  die  results  in  the 
residential  housing  data  base  that  was 
described  in  a  FedoBl  Res^ster  Notice  of 
Inquiry  on  October  31, 1985  (50  FR 
45469]  and  may  be  found  in  the 
supporting  docimientation. 

Tbne  different  massive  walls 
configurations  have  been  modeled  for 
the  COSTSAFR  computer  program 
modification:  mass  on  the  inside  of  the 
insulation,  mass  integral  with  the 
insulation,  and  mass  on  the  outside  of 
the  insulation.  A  ranch-style  prototype 
was  used  for  the  DOE  2.1  computer 
simulations  of  thermal  mass,  with  aD 
components  except  the  walls  of  the 
house  held  constant  These  coDUxments 
are  a  4-inch,  carpet-covered  slab 
foundation.  R-30  ceiling,  and  double 
glazing  with  an  area  equivalent  to  15% 
of  the  floor  area. 

Heat  capacity  and  steady-state 
thermal  resistance  typically  can  be 
independent  in  waD  materials.  A  wall 
can  be  constructed  to  have  high  levels  of 
heat  storage,  or  thermal  resistance,  or 
both.  For  thermal  mass,  LBL  has 
considered  different  heat  capacities  per 
square  foot  of  wall  area,  including  those 
for  wood,  concrete,  and  brick.  In 
addition,  the  thickness  of  the  mass  was 
varied  to  give  a  large  range  of  total  heat 
capacities.  Only  two  different  R-values 
were  modeled  in  each  of  the  three 
massive  walls  configurations.  Table  1 
shows  the  range  of  mass  walls  studied. 
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TABLE  1  Mass  Wall  Characteristics 


Insulation  Location 


Outaida- 


Conductivtty 

(Btu/hr*n- 

F) 


0.5 

0.5 

0.03^.13 


Thictinara 
(inchea) 


4-8 
4-8 
4-e 


Haat 

Capacity 

(Btu/tt«-  F) 


3.3-13.3 
3.3-13.3 
3.3-13.3 


WaNR- 

vakje 

(hr'n»"F/ 

Btu) 


5^ 
5.20 
5,10 


In  order  to  place  a  limit  on  the  number 
of  simulations  needed,  LBL  separated 
the  45  base  cities  included  in  the  data 
base  into  12  zones.  In  all  45  cities, 
simulations  were  run  for  only  three 
walls:  A  base  wall,  the  base  wall  with 
added  mass,  and  the  base  wall  with 
added  mass  and  added  insulation. 

Based  on  the  initial  nms,  each  of  the 
cities  were  grouped  into  one  of  the  12 
zones  where  the  energy  savings  with  the 
extra  mass  divided  by  the  savings  with 
both  extra  mass  and  resistance  are 
comparable.  Therefore,  the  cities 
grouped  into  a  zone  are  not  necessarily 
in  the  same  geographic  region.  Also,  it 
was  possible  for  each  of  the  45  base 
cities  to  be  assigned  to  a  different  zone 
for  heating  and  cooling  seasons. 

Each  of  the  12  zones  were  represented 
by  a  base  city  for  which  51  DOE  2.1 
simulations  were  run,  covering  the  range 
of  wall  properties  Usted  in  the  table 
above.  From  these  results,  regression 
coefficients  were  determined,  for  each 
of  the  three  mass  locations:  outside, 
integral,  and  inside,  and  each  of  the  12 
zones,  for  both  heating  and  cooling. 
These  regression  coefficients  are  ^en 
used  in  the  following  equation: 
Equation  1. 

MASS  WALL  LOAD  =  Ci-|-Ci*EXP(Co 
*HC)-|-C,*U,-f-C.*EXP(Co*HC)*U, 
Where: 

Cb....C4  are  regression  coefficients. 
HC  is  the  heat  capacity  (Btii/fl»*'F). 
U,  is  the  total  wall  U-value  (Btu/hr*ft»**F]. 
EXP  indicates  the  exponential  function. 

A  quadratic  regression  equation 
based  on  the  existing  COSTSAFR  wood 
frame  wall  construction  was  used  to 
interpolate  the  annual  heating  and 
cooling  load  on  a  wood  frame  wall  for 
U-values  between  the  ones  in  the  data 
base.  This  load  is  calculated  for  the  wall 
with  the  same  total  U-value  as  the  mass 
wall.  The  equation  is: 
Equation  2. 

FRAME  WALL  LOAD  =  Ci*U,»-t-C.*U,-(-CT 
Where: 
Ck....CT  are  regression  coefficients. 

The  load  for  the  wood  frame  wall  and 
the  load  for  the  mass  wall  are  added 
together  to  obtain  the  total  energy  load 
for  the  mass  wall: 
Equation  3. 

TOTAL  MASS  WALL  LOAD  =  FRAME 
WALL  LOAD  +  MASS  WALL  LOAD 


Data  would  be  added  to  the 
COSTSAFR  computer  program  energy 
data  files  for  all  seven  site-built 
prototypes.  No  mass  construction  data 
has  been  developed  or  added  for 
manufactured  homes  (mobile  homes]. 
The  added  data  consist  of  the  seventeen 
regression  coefficients  for  each  location 
and  season.  These  coefficients  are  read 
into  the  program  for  the  appropriate 
location  and  equations  1, 2,  and  3  are 
used  to  determine  the  energy  loads  for  a 
range  of  heat  capacities  and  wall  R- 
values.  The  energy  loads  are  then 
converted  into  points  as  discussed  in 
Chapter  5  of  the  Interim  Federal 
Residential  Standard  Technical  Support 
Document 

A  new  section  would  be  added  to  the 
COSTSAFR  point  system  for  the  mass 
wall  with  a  table  similar  in  format  to  the 
window  section.  The  bidder  (proposer) 
would  choose  between  the  wood  frame 
wall  and  the  thermal  mass  wall.  For  the 
mass  wall,  the  bidder  (proposer]  would 
choose  values  for  the  following 
parameters:  the  heat  capacity  of  the 
mass,  the  total  wall  R-value,  and  the 
location  of  the  insulation  (outside, 
integral,  or  inside).  The  heat  capacity 
ranges  from  4  to  20  (Bhi/hr*ft**  'F).  The 
heat  capacity  is  only  for  the  massive 
material  and  does  not  include  other 
materials  in  the  wall. 

To  assist  the  bidder  (proposer),  a 
section  would  be  added  to  the  User's 
Manual  with  tabular  data  for  the  heat 
capacities  and  R-values  of  materials 
commonly  used  in  heavy-weight  walls. 
This  information  was  obtained  from  the 
ASHRAE  Handbook.  1985  Fundamentals 
Volume.  The  bidder  (proposer)  would 
use  the  appropriate  numbers  from  the 
ASHRAE  Handbook  tables  and  a 
worksheet  in  the  User's  Manual  to 
calculate  the  wall  R-value  and  the  heat 
capacity. 

B.  New  Window  Data 

New  energy  data  would  be 
incorporated  into  the  COSTSAFR 
program  for  all  site-built  prototype 
window  glazing  options.  This  includes 
clear,  heat  absorbing,  and  reflective 
glazings.  Low-E  glass  would  also  be 
added  to  the  program.  The  sun- 
tempered  (formerly  passive  solar) 
section  would  be  completely  redone 


with  new  data.  The  moveable  insulation 
energy  data  would  remain  unchanged. 

The  energy  data  were  generated  by 
LBL  in  the  form  of  regression  equations 
for  each  of  the  45  base  locations  and  for 
both  heating  and  cooling  seasons.  The 
energy  load  was  split  into  two 
components:  A  conductive  load  and  a 
solar  load.  For  the  conductive  load, 
DOE-2.1  simulations  were  done  for  all 
site-built  prototypes  and  locations,  with 
equally  distributed  windows  having  a 
shading  coefficient  of  1.00  and  an  area 
12%  of  the  total  floor  area.  Window  U- 
values  of  1.10,  0.49,  and  0.10  were 
simulated.  The  thermal  integrity  of  other 
components  of  the  building  were  held  at 
levels  consistent  with  the  window 
levels.  Parameters  such  as  the 
thermostat  set  points  and  internal  gains 
were  identical  to  the  conditions  in  the 
simulations  for  the  original  residential 
housing  data  base  (Interim  Federal 
Residential  Standard  Technical  Support 
Document). 

The  conductive  loads  are  a  function  of 
the  window  U-value  with  the  window 
area  as  a  multipHer.  The  regression 
equation  for  the  conductive  load  is: 
Equation  1. 
CONDUCTIVE  LOAD  = 

AREA*(U,*C,  *24hr8+U»*Ci*576I24hr8»  ]) 

Where: 

Ci  and  Ci  are  the  regression  coefficients,  U  is 

the  U-  value,  and  AREA  is  the  window 

area. 

The  solar  load  was  determined  by  a 
set  of  52  parametric  simulations  for  the 
ranch  prototype  in  each  of  the  45  base 
locations.  The  shading  coefficient  was 
varied  frt>m  1.00  to  0.00  and  the  total 
window  area  ranged  from  8%  to  20%  of 
the  total  floor  area.  Window  areas  in  the 
four  cardinal  orientations  were  varied 
from  1%  to  14%  of  the  floor  area.  A 
quadratic  multi-variant  regression 
equation  was  developed  as  a  result  of 
the  simulations: 
Equation  2. 

SOLAR  LOAD  =  ZETA*(1+C,*ZETA) 
Equation  3. 
with  ZETA  =  (C»n+C.*e-(- 

C,*s*Ci*w)*AREA*SC 

Where:  Ci Ct  are  regression  coefficients 

SC  »  Shading  coefficient  (depends  on  layers) 
n,e,s,w  =  fraction  of  glazing  with  north,  east, 

south,  and  west  orientation,  respectively. 
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The  total  window  energy  load  is 
simply  a  combination  of  the  conductive 
load  and  the  solar  load: 
Equation  4. 

WINDOW  LOAD  =  CONDUCTIVE  LOAD  + 
SOLAR  LOAD 

Data  were  produced  by  Pacific 
Northwest  Laboratory  (PNL)  for  all  the 
window  options  from  the  window 
regression  equations.  WINDOW-2,  a  one 
dimensional  heat  transfer  computer 
program  developed  by  LBL,  that 
determines  the  shading  coeeHcient  and 
U-  value  of  the  glass  based  on  the 
weather  conditions,  the  number  of 
layers,  the  thickness  of  the  air  space, 
and  the  glass  properties,  was  used  to 
generate  the  U-values  and  shading 
coefficients  for  the  various  types  of 
glass.  Glazing  thermal  and  optical 
properties  were  obtained  from 
manufacturer  product  informa  ation  and 
the  ASHRAE  Handbook  of 
Fundamentals.  Weather  conditions  for 


the  heating  season  data  consisted  of 
30*F  outside  temperatiu*,  70'F  inside 
temperature,  10  mph  outside  air  speed, 
and  no  solar  load  (night  time 
conditions).  Cooling  season  weather 
conditions  were  taken  from  the 
ASHRAE  Handbook  of  Fundamentals. 

The  COSTSAFR  compUance  form 
format  would  be  changed  for  the  sim- 
tempered  (formerly  passive  solar] 
section  and  a  new  low-E  section.  The 
main  window  section  (E)  in  the 
compUance  forms  would  be  unchanged. 
This  section  would  contain  the  points 
for  clear  glass  with  equal  areas  in  the 
four  cardinal  directions  with  both 
conductive  load  and  solar  load 
incorporated.  The  heat  absorbing  and 
reflective  sections  would  also  remain 
unchanged.  The  section  for  low-E 
glazing  would  have  the  same  format  as 
the  heat  absorbing  and  reflective 
sections  (i.e.,  modifying  the  points  for 
clear  glass]. 


The  ftew  sun-tempered  section  would 
modify  the  window  points  for  different 
glazing  area  percentages  in  the  cardinal 
directions.  The  points  from  this  section 
would  be  in  addition  to  the  points  from 
the  clear  glass  section.  Due  to  the  nature 
of  the  solar  load  equations,  the  point 
system  user  would  have  to  use  three 
sets  of  equations  in  the  sun-tempered 
section.  First  they  would  enter  the 
desired  window  {u«as  (as  a  fraction  of 
the  total  window  area]  in  the  foiu* 
cardinal  directions  (see  equations 
below).  In  the  second  equation,  the 
preliminary  numbers  are  modified  by 
the  shading  coefficient  and  the  window 
area  (as  a  fraction  of  the  floor  area).  A 
table  with  shading  coefficients  for  the 
different  glass  types  would  be  provided 
in  the  User's  Manual.  The  third  set  of 
calculations  gives  the  points  for  the  sun- 
tempered  design.  These  calculations 
would  be  found  as  part  of  the 
COSTSAFR  compliance  form. 
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Heating  Points 
A.  Equation  5. 
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B.  Equation  6. 
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C.  Equation  7. 
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Cooling  Points 
A.  Equation  8. 
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B.  Equation  9. 
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C.  Equation  10. 
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C.  Alternate  Compliance  Procedure. 

The  standard  method  of  compliance 
for  the  interim  standards  is  with  the  use 
of  the  COSTSAFR  computer  program 
and  the  compUance  forms  it  produces. 
While  this  program  covers  a  wide  range 
of  energy  conservation  options  (ECOs). 
it  does  not  have  the  ability  to  consider 
some  unusual  or  innovative  designs. 
Therefore,  an  alternate  means  of 
comphance  is  offered  for  such  designs. 
The  alternate  method  must  be  able  to 
accommodate  different  designs, 
materials,  and  construction  techniques, 
and  yet  remain  consistent  with  the  basic 
framework  and  economic  assumptions 
of  COSTSAFR. 


The  COSTSAFR  program  is  based 
upon  energy  data  calculated  by  DOE-2.1 
simulations  for  seven  general  house 
designs  built  with  specific  materials  and 
by  specific  construction  practices.  DOE- 
2.1  is  a  computerized  and  verified 
analysis  and  research  tool  developed  by 
DOE  and  widely  used  by  building  design 
groups.  COSTSAFR  includes  ECOs  such 
as  insulation  levels,  window  options, 
five  types  of  heating  equipment  and  two 
types  of  water  heating.  If  bidders 
(proposers]  on  a  new  Federal  housing 
project  choose  to  propose  housing  with 
unique  energy  conservation  design 
features,  not  included  in  COSTSAFR, 
then  the  alternate  compliance  method 
shall  be  necessary. 


To  be  consistent  with  the  energy  data 
base  used  by  COSTSAFR,  the  alternate 
method  uses  DOE-2.1  simulations  to 
calculate  the  yearly  space  conditioning 
energy  loads  for  the  proposed  house. 
The  yearly  load  is  adjusted  by 
equipment  efficiency  and  fuel  escalation 
rates  to  obtain  the  life  cycle  cost  (LCC] 
for  energy.  To  comply  with  the  interim 
standards,  the  DOE-2.1  calculated  LCC 
of  the  proposed  design  would  have  to  be 
equal  to  or  less  than  the  "optimal" 
energy  LCC  calculated  by  COSTSAFR 
for  the  house  type  with  the  closest 
design.  The  optimal  LCC  has  the 
combination  of  ECOs  that  produce  the 
lowest  total  25  year  Ufe  cycle  cost. 
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The  Federal  agency  will  run  the 
COSTSAFR  program  and  produce  the 
compliance  forms  that  are  used  to 
calculate  the  total  life  cycle  energy  cost. 
Necessary  input  for  the  COSTSAFR 
program  includes: 

*  price  escalations  and  area  cost 
multiphers; 

*  housing  location; 

*  allowable  foundations  types; 

*  the  house  type  closest  to  the 
proposed  design; 

*  allowable  HVAC  equipment;  and 

*  applicable  energy  prices. 

The  optimal  life  cycle  energy  cost 
would  be  determined  by  an  Estimated 
Unit  Energy  Cost  equation  in  the 
compliance  form.  The  optimal  space 
conditioning,  domestic  hot  water  heating 
[DHW).  and  appliance  (refrigerators  and 
freezers]  points  along  with  the 
conditioned  floor  area  would  then  be 
entered  into  the  appropriate  equation, 
depending  on  the  number  of  bedrooms 
in  the  design.  The  Estimated  Unit  Energy 
Cost  would  then  be  multipUed  by  100  to 
obtain  the  total  discounted  LCC  for 
energy  in  dollars.  This  niunber  would  be 


provided  to  the  bidder  (proposer]  as  the 
goal  for  compliance  to  the  interim 
standards.  The  bidder  (proposer]  would 
also  be  provided  with  the  DHW  and 
refrigerator/freezer  section  of  the 
compliance  forms. 

The  bidder  (proposer]  would  then  run 
the  DOE-2.1  simulation  program  with 
assumptions  equivalent  to  the 
assumptions  used  in  COSTSAFR 
wherever  possible.  (DOE-2.1,  and  not 
other  similar  computer  programs  such  as 
BLAST,  must  be  used  to  insure 
consistency  in  calculation  procedures.) 
This  includes  using  the  same  thermostat 
set  points:  78'F  for  cooling.  70'F  for 
heating,  and  a  night  setback  of  60'F  for 
12  PM  to  6  AM.  Window  shading, 
venting,  and  internal  gain  schedules 
would  have  to  be  consistent  with  those 
used  by  COSTSAFR.  DOE  would 
provide  an  input  file  that  specifies  the 
input  parameters  that  would  be  used  by 
the  bidder  (proposer].  The  most  accurate 
climate  data  available  would  have  to  be 
used.  Either  TRY  (Test  Reference  Year] 
or  WYEC  (Weather  Year  for  Energy 


Conservation)  climate  data  would  be 
recommended. 

The  bidder  (proposer)  would  then 
divide  the  DOE-2.1  calculated  loads  by 
the  efficiencies  of  the  proposed  HVAC 
equipment  to  determine  the  absolute 
energy  loads.  The  bidder  (proposer] 
would  use  the  same  efficiency  measures 
found  in  COSTSAFR  unless  a  Federal 
agency  permits  the  use  of  other 
comparable  measures  for  equipment  not 
rated  by  existing  Federally-approved 
methods.  The  load  would  then  be 
multiplied  by  the  appropriate  fuel  cost  to 
obtain  the  first  year  energy  cost. 

Next,  the  first  year  energy  cost  would 
be  adjusted  to  the  25  year  life  cycle 
energy  cost  by  multiplying  by  the 
Uniform  Present  Worth  (UPW).  The 
product  of  the  first  year  cost  and  the 
UPW  gives  the  life  cycle  cost  (see 
equation  1).  The  proper  UPW  depends 
on  the  geographical  region  and  the  fuel 
type,  and  is  provided  by  COSTSAFR  in 
the  input  values  that  are  printed  at  the 
end  of  each  printout  of  the  point  system. 
The  LCC  would  then  be  determined  for 
both  heating  and  cooling. 
Equation  1. 


Heating.  Cooling  Energy    Energy  Load  *  Fuel  Cost  *  UPW 
LCC  =  -  


The  bidder  (proposer]  would  also 
calculate  water  heating  and 
refrigerator/ freezer  energy  LCCs  by 
filling  out  the  appropriate  section  of  the 
COSTSAFR  compliance  forms.  These 
numbers  would  tiien  be  multi  plied  by 
100  to  get  dollars,  and  are  added  to  the 
heating  and  cooling  LCCs  to  obtain  the 
total  energy  LCC  (equation  2). 
Equation  2. 

Energy  LCC  =  Heating  LCC  +  Cooling  LCC 
+  (DHW  points  +  Ref/Frz  points)  *  100 

If  the  DOE-2.1  life  cycle  energy  cost  of 
the  proposed  design  is  equal  to  or  less 
than  the  optimal  energy  LCC  obtained 
from  the  COSTSAFR  compliance  forms 
then  the  design  would  comply  with  the 
interim  standards.  If  not,  the  proposed 
design  must  be  modified  until  the  energy 
cost  criterion  is  met. 

The  bidder  (proposer)  would  have  to 
provide  the  Federal  agency  with  the 
following: 

•  the  DOE-2  Building  Design  Language 
(BDL)  input  file; 

*  the  DOE-2  output; 

•  the  DHW  and  Refrigerator/Freezer 
sections  of  the  compliance  forms;  and 

*  the  proposed  design's  energy  Life 
Cycle  Cost  with  all  calculations. 


Equipment  Efficiency 

IV.  Public  Comment  Procedures 

Interested  persons  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  data,  views  or 
arguments  with  respect  to  the  subjects 
set  forth  in  this  notice.  Instructions  for 
submitting  written  comments  and  for 
making  statements  at  the  public  briefing 
are  set  forth  below. 

Comments  should  be  labeled  both  on 
the  envelope  and  on  the  documents, 
"Revisions  for  COSTSAFR  Computer 
Program  (Docket  No.  CAS-RM-79-112- 
B]"  and  must  be  received  by  the  date 
indicated  in  the  beginning  of  this  notice, 
in  order  to  insure  full  consideration. 
Seven  (7)  copies  are  requested  to  be 
submitted.  All  comments  received  by 
the  date  specified  at  the  beginning  of 
this  notice  and  other  relevant 
information  will  be  considered  by  DOE 
before  final  action  is  taken  on  the 
proposed  modifications. 

All  written  comments  received  on  the 
Notice  of  Proposed  Modification  to  the 
Final  Interim  Rule  will  be  available  for 
public  inspection  at  the  Freedom  of 
Information  Reading  Room  as  provided 
at  the  beginning  of  this  notice. 

Comments  may  also  be  presented  at 
the  public  briefing  after  DOE  presents 
its  briefing  material.  Following  the  DOE 
briefing,  the  moderator  will  ask  for 
comments  from  the  audience.  Comments 
may  be  spontaneous  or  prepared  prior  to 


the  briefing.  Should  the  conunents  be 
prepared  prior  to  the  briefing,  those 
individuals  are  asked  to  provide  seven 
copies  of  their  comments  for  the 
briefing.  These  conunents  will  also  be 
placed  on  display  in  the  DOE  Freedom 
of  Information  Office.  A  court  reporter 
will  be  in  attendance  at  the  public 
briefing  and  will  record  a  transcript  of 
the  session. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  or  data  which  the 
submitting  person  believes  to  be 
confidential  and  exempt  by  law  from 
public  disclosure,  should  submit  one 
complete  copy  of  the  document,  and  six 
copies,  if  possible,  from  which  the 
information  beheved  to  be  confidential 
has  been  deleted.  DOE  will  make  its 
own  determination  with  regard  to  the 
confidential  status  of  the  information  or 
data  and  treat  it  according  to  its 
determination. 

Factors  of  interest  to  DOE,  when 
evaluating  requests  to  treat  as 
confidential  information  that  has  been 
submitted  include:  (1)  A  description  of 
the  item;  (2)  an  indication  as  to  whether 
and  why  such  items  of  information  have 
been  treated  by  the  submitting  party  as 
confidential  within  the  industry;  (3) 
whether  the  information  is  generally 
known  or  available  from  other  sources; 
(4)  whether  the  information  has 
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previonsly  been  made  available  to 
others  without  obligation  canceming  its 
confidentiality;  (5)  an  explanation  of  the 
conqietitive  in|ury  to  the  submitting 
person  vrfaich  would  result  from  pubhc 
disclosure;  (B)  an  indication  as  to  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and,  (7)  whether 
disclosure  of  the  information  would  be 
in  the  public  interest. 

V.  Procedual  Requirements 


the  modifications  will  not  have 
sufficient  effects  such  as  to  constitute  a 
"major  rule"  within  the  meaning  of 
Executive  Order  No.  12291. 

The  proposed  modifications  to  the 
Final  Interim  Rule  was  submitted  to  the 
Director  of  the  Office  of  Management 
and  Budget  for  a  10  day  review  period 
as  required  by  section  3  [€)(3]  of 
Executive  Order  No.  12291.  TTie  Director 
has  concluded  his  review  under  that 
Executive  Order. 


A.  National  Environmental  Policy  Act         c.  Regulatory  Flexibility  Act 
DOE  prepared  and  issued  an 

Enviroranent  Assesment  (EA).  DOE/EA- 
0300,  for  the  proposed  mterim  standards 
under  the  Implementing  Regulations  of 
the  Council  of  Environmental  Quality  for 
the  National  Environmental  Policy  Act 
of  1969.  as  amended.  The  EA  addresses 
the  possible  incremental  environmental 
affects  attributable  to  the  application  of 
the  proposed  interim  standards  to  the 
design  of  Federal  residential  buildings. 
A  Finding  of  No  Significant  Impact 
(FONSI)  was  issued  on  April  17, 1976. 
DOE  has  determined  that  the  proposed 
modification  to  the  interim  standards 
does  not  afiect  the  assumptions  or 
results  of  the  EA,  and  that  the  original 
FONSI  is  still  valid. 

B.  Executive  Order  No.  12291 

Section  3  of  Executive  Order  No. 
12291,  48  FR 13193,  February  19, 1981, 
requires  that  DOE  determine  whether  a 
proposed  rule  is  a  "major  rule,"  as 
de&ied  by  section  1(b)  of  that  Order, 
and  prepare  a  preliminary  regulatory 
impact  analysis  for  rules  which  fall 
within  that  definition. 

DOE  reviewed  the  Final  Interim  Rule, 
completed  an  "Economic  Analysis,"  51 
FR  29770,  August  20, 1986,  and 
concluded  that  the  Final  Interim  Rule 
was  not  a  "major  rule"  under  this 
Executive  Order.  DOE  has  determined 
that  today's  proposed  amendments  to 
the  Final  Interim  Rule  do  not  constitute 
a  "major  rule"  either,  because  the 
amendments  will  not  result  in  an  annual 
affect  on  the  economy  of  $100  milhon  or 
more,  or  certain  other  effects  listed  in 
the  Order.  The  amendments  to  the  final 
interim  rule  will  allow  alternative  credit 
for  three  massive  wall  configiu*ations, 
new  window  glass  options,  and 
alternative  ccnnpliance  procedures  that 
will  allow  utilization  of  innovative 
designs  and  energy  conservation  options 
not  presently  found  in  the  computer 
program. 

Given  the  relatively  small  number  of 
residential  buildings  affected  by  the 
Final  Interim  Rule,  as  well  as  the 
optional  nature  of  the  proposed 
modifications,  DOE  has  determined  that 


Tlie  Regulatory  FlexibUity  Act  (5 
U.S.C.  603,  604)  requires  DOE  to 
consider  the  effect  its  rulemaking  will 
have  on  small  business  in  the  nation. 
DOE  has  considered  today's  proposed 
modifications  in  light  of  DOE's  analysis 
of  the  small  business  impacts  of  the 
Final  Interim  Rule,  (51  FR  29700,  August 
20, 1986),  including  its  impacts  upon 
manufacturers  of  building  and 
construction  materials  and  equipment, 
architects,  builders,  construction 
companies.  These  modifications  are 
minimal,  and  by  creating  new  options 
allowing  for  credit  for  certain 
configurations  for  massive  walls,  new 
window  glazing  materials,  and 
alternative  compliance  procedures  for 
utilization  of  iimovative  designs  and 
energy  conservation,  will  not  increase 
the  effects  of  the  Final  Interim  Rule  to 
such  a  degree  as  to  activate  the 
provisions  of  the  Regulatory  Flexibility 
Act.  Consequently,  pursuant  to  section 
605(b)  of  that  Act,  DOE  certifies  that  this 
proposed  rulemaking  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

D.  Paperwork  Reduction  Act 

No  information  collection  or  record 
keeping  requirements  are  imposed  on 
the  public  by  these  modifications  to  the 
Final  Interim  Rule.  Accordingly, 
authorizations  are  not  required  under 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  etaeq.,  as  amended,  or  its 
implementing  regulations,  5  CFR  Part 
132. 

For  the  reasons  set  out  in  this 
preamble,  10  CFR  Part  435  is  proposed 
to  be  amended  as  set  forth  below. 

Issued  in  Waahingtoa  DC,  August  2. 19M. 

Donna  R.  ntzpatikk. 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

Chapter  U  of  Title  10,  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
by  revising  Part  435  to  read  as  set  forth 
below: 


PART  435-ENERGY  CONSERVATION 
VOLUNTARY  PERFORMANCE 
STANDARDS  FOR  NEW  BUILDINGS; 
MANDATORY  FOR  FEDERAL 
BUILDINGS 

Subpart  A— Voluntary  Psrf  ormance 
Standards  for  New  Commercial  and  MuW- 
FamNy  High  Rise  ResidentM  Buildings; 
Mandatory  for  Federal  BuHdIngs 
[Reaervsdl 

Subpart  B— Voluntary  Performance 
Standards  for  New  Non-Federal  Residential 
BulMngs  [Reserved] 

Subpart  C— Mandatory  Performance. 
Standards  for  New  Federal  Residential 
BulMlnga 

Sec. 

435.300  Purpose. 

435.301  Scope. 

435.302  Defmitiaiu. 

435.303  Requirements  for  the  design  of  a 
Federal  residential  building. 

435.304  The  CXJSTSAFR  Program. 

Authority:  Energy  Conservation  Standards 
for  New  Buildings  Act  of  1976,  as  amended, 
[42  U.S.C.  6831-6870],  enacted  as  TiUe  m  of 
the  Energy  Conservation  and  Production  Act; 
Section  545  [42  U.S.C.  6255]  of  the  National 
Energy  Conservation  Policy  Act.  [42  U.S.C. 
8201  et  seq.];  The  Department  of  Energy 
Organization  Act  [42  U.S.C.  7101  et  seq.]. 

Subpart  A— Voluntary  Performance 
Standards  for  New  Commercial  and 
Multi-Family  High  Riae  RMidential 
Buildings;  Mandatory  for  Federal 
Buildings  [Rassrvsd] 

Sul>part  B— Voluntary  Performance 
Standarda  for  New  Non-Federal 
Residential  Buildings  [Reserved] 

Subpart  C— Mandatory  Performance 
Standards  for  New  Federal  Residential 
BuHdIngs 

S  435.300    Purpose. 

(a)  This  subpart  establishes  voluntary 
energy  conservation  performance 
standards  for  new  residential  buildings. 
The  voluntary  energy  conservation 
performance  standards  are  designed  to 
achieve  the  maximum  practicable 
improvements  in  eneigy  efficiency  and 
increases  in  the  use  of  non-depletable 
sources  of  energy. 

(b)  Voluntary  energy  conservation 
performance  standards  prescribed  under 
this  subpart  shall  be  developed  solely  as 
guidelines  for  the  purpose  of  providing 
technical  assistance  for  the  design  of 
energy  conserving  buildings,  and  only 
shall  be  mandatory  for  the  design  of 
Federal  buildings. 

(c)  The  energy  conservation 
performance  standards  will  direct 
Federal  policies  and  practices  to  ensure 
that  cost-effective  energy  conservation 
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features  will  be  incorporated  into  the 
designs  of  all  new  residential  buildings 
designed  and  constructed  by  and  for 
Federal  agencies. 

S  435.301     Scope. 

(a)  The  energy  conservation 
performance  standards  for  new  Federal 
residential  buildings  will  apply  to  the 
design  of  all  new  residential  buildings 
except  multifamily  buildings  more  than 
three  stories  above  grade. 

(b)  The  primary  types  of  buildings 
built  by  or  for  the  Federal  agencies,  to 
which  the  energy  conservation 
performance  standards  will  apply,  are: 

(1)  Single-story  single-family 
residences 

(2)  Split-level  single-family  residences; 

(3)  Two-story  single-family  residences 

(4)  End-unit  townhouses 

(5]  Middle-unit  tovtmhouses; 

(6)  End-imits  in  multifamily  buildings 
(of  three  stories  above  grade  or  less]; 

(7)  Middle-units  in  multifamily 
buildings  (of  three  stories  above  grade 
or  less); 

(8]  Single-section  mobile  homes;  and 
(9)  Multi-section  mobile  homes. 

§435.302    Definitions 

(a)  "Building"  means  any  new 
residential  structure  (1)  that  includes  or 
will  include  a  heating  or  cooling  system. 
or  both,  or  a  domestic  hot  water  system, 
and  (2)  for  which  a  building  design  is 
created  after  the  effective  date  of  this 
rule. 

(b)  "Building  design"  means  the 
development  of  plans  and  specifications 
for  human  Uving  space. 

(c)  "Conservation  Optimization 
Standard  for  Savings  in  Federal 
Residences"  means  the  computerized 
calculation  procedure  that  is  used  to 
estabUsh  an  energy  consumption  goal 
for  the  design  of  Federal  residential 
buildings. 

(d)  "COSTSAFR"  means  the 
Conservation  Optimization  Standard  for 
Savings  in  Federal  Residences. 

(e)  "Energy  conseration  voluntary 
performance  standard"  means  an  energy 
consumption  goal  or  goals  to  be  met 
without  specification  of  the  method, 
materials,  and  processes  to  be  employed 
in  achieving  that  goal  or  goals,  but 
including  statements  of  the 
requirements,  criteria  and  evaluation 
methods  to  be  used,  and  any  necessary 
commentary. 

(f)  "Federal  agency"  means  any 
department,  agency,  corporation,  or 


other  entity  or  instrumentality  of  the 
executive  brance  of  the  Federal 
Government,  including  the  United  States 
Postal  Service,  the  Federal  National 
Mortgage  Association,  and  the  Federal 
Home  Loan  Mortgage  Corporation. 

(g)  "Federal  residential  building" 
means  any  residential  building  to  be 
constructed  by  or  for  the  use  of  any 
Federal  agency  in  the  Continental  U.S., 
Alaska,  or  Hawaii  that  is  not  legally 
subject  to  state  or  local  building  codes 
or  similar  requirements. 

(h)  "Life  cycle  cost"  means  the 
minimiun  Ufe  cycle  cost  calculated  by 
using  the  methodology  specified  in 
Subpart  A  of  10  CFR  Part  436. 

(i)  "Point  system"  means  the  tables 
that  display  the  effect  of  the  set  of 
energy  conservation  options  on  the 
design  energy  consumption  and  energy 
costs  of  a  residential  building  for  a 
particular  location,  building  type  and 
fuel  type. 

(j)  "Practicable  optimum  hfe  cycle 
energy  cost"  means  the  energy  costs  of 
the  set  of  conservation  options  that  has 
the  minimum  Ufe  cycle  cost  of  the 
Federal  government  incurred  during  a  25 
year  period  and  including  the  costs  of 
construction,  maintenance,  operation, 
and  replacement. 

(k)  "Project"  means  the  group  of  one 
or  more  Federal  residential  buildings  to 
be  built  at  a  specific  geographic  location 
that  are  included  by  a  Federal  agency  in 
specifications  issued  or  used  by  a 
Federal  agency  for  design  or 
construction  of  the  buildings. 

(1)  "Residential  building"  means  a 
new  building  that  is  designed  to  be 
constructed  and  developed  for 
residential  occupancy. 

(m)  "Set  of  conservation  options" 
means  the  combination  of  envelope 
design  and  equipment  options  that 
infiuences  the  long  term  energy  use  in  a 
building  designed  to  maintain  a 
minimum  ventilation  level  of  0.7  air 
changes  per  hour,  including  the  heating 
and  cooling  equipment,  domestic  hot 
water  equipment,  glazing,  insulation, 
refrigerators  and  air  infiltration  control 
measures. 

S  435.303    Requirements  for  the  Design  of 
■  Federal  ResidenUai  Buiiding. 

(a]  The  head  of  each  Federal  agency 
responsible  for  the  construction  of 
Federal  residential  buildings  shall 
establish  an  energy  consumption  goal 
for  each  building  to  be  designed  or 
constructed  by  or  for  the  agency. 


(b)  The  energy  consumption  goal  for  a 
Federal  residential  building  shall  be  a 
total  point  score  derived  by  using  the 
micro-computer  program  and  user 
manual  entitled  "Conservation 
Optimization  Standard  for  Savings  in 
Federal  Residences 
(C0STSAFR),"unleB8  the  head  of  the 
Federal  agency  shall  establish  more 
stringent  requirements  for  that  agency. 

(c)  The  head  of  each  Federal  agency 
shall  adopt  such  procedures  as  may  be 
necessary  to  ensure  that  the  design  of  a 
Federal  residential  building  is  not  less 
energy  conserving  than  the  energy 
consumption  goal  established  for  the 
building. 

$435,304    The  COSTSAFR  Program. 

(a)  The  COSTSAFR  Program  (Version 
3.0)  provides  a  computerized  calculation 
procedure  to  determine  the  most 
effective  set  of  energy  conservation 
measures,  selected  from  among  the 
measures  included  within  the  Program 
that  will  produce  the  practicable 
optimum  life  cycle  cost  for  a  type  of 
residential  building  in  a  specific 
geographic  location.  The  most  effective 
set  of  energy  conservation  measures  is 
expressed  as  a  total  point  score  that 
serves  as  the  energy  consumption  goal. 

(b)  The  COSTSAFR  Program  (Version 
3.0)  also  prints  out  a  point  system  that 
identifies  a  wide  array  of  different 
energy  conservation  measures 
indicating  how  many  points  various 
levels  of  each  measure  would  contribute 
to  reaching  the  total  point  score  of  the 
energy  consumption  goal.  This  enables  a 
Federal  agency  to  use  the  energy 
consumption  goal  and  the  point  system 
in  the  design  and  procurement 
procedures  so  that  designers  and 
builders  can  pick  and  choose  among 
different  combinations  of  energy 
conservation  measures  to  meet  or 
exceed  the  total  point  score  required  to 
meet  the  energy  consumption  goal. 

(c)  The  COSTSAFR  Program  (Version 
3.0)  operates  on  a  micro-computer 
system  that  uses  the  MS  DOS  operating 
system  and  is  equipped  with  an  8087  co- 
processor. 

(d)  The  COSTSAFR  Program  (Version 
3.0)  may  be  obtained  from: 

National  Technical  Information 
Service;  Department  of  Commerce; 
Springfield,  Virginia  22161;  (202)  487- 
4600 
(FR  Doc.  68-18749  Filed  8-2a-BB;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  25  and  52 

Federal  Acquisition  Regulation  (FAR); 
English  Translation  of  Contracts 

AGENCIES:  Department  of  Defense 
(DoD],  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
AcnOK  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Coimcil  are 
considering  revisions  to  FAR  Subpart 
25.9  to  add  language  prescribing  the  use 
of  the  clause  at  52.22&-14,  Inconsistency 
Between  English  Version  and 
Translation  of  Contracts,  when  the 
Government  translates  a  contract  into  a 
foreign  language. 

dates:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
October  24, 1988  to  be  considered  in  the 
formulation  of  a  final  rule. 


;  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  &  F  Streets  NW., 
Room  4041,  Washington,  DC  20405. 
Please  cite  FAR  Case  88-44  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT 

Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041,  GS  Building,  Washington. 
DC  20405,  (202)  523-4755. 
SUPPIEMENTARY  INFORMATION: 

A.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  sigjiificant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  the  translation  inconsistency 
clause  is  routinely  used  in  overseas 
contracts  when  prospective  vendors 
require  a  translation  into  a  local 
language.  Therefore,  an  Initial 
Regulatory  Flexibility  Analysis  has  not 
been  prepared.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  FAR 
Subpart  will  also  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  FAR  Case  88-610  in 
correspondence. 


B.  Paperwork  Reduction  Act 

The  Paperworli  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  the 
proposed  changes  do  not  impose  any 
reporting  or  recordkeeping  requirements 
or  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of 
ONffB  under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  25  and 
52 

Government  procurement. 

Dated:  August  16. 1988. 

Hany  8.  Rosinski, 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  25  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Parts  25 
and  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  488(c);  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2473(c). 

PART  25— FOREIGN  ACQUISITION 

2.  Subpart  25.9  is  revised  to  read  as 
follows: 

Subpart  25.9— AddltkNial  Foreign 
AoiuleltfcMi  Cieueee 

25.901  Omission  of  the  Examination  of 
Records  clause. 

25.902  Inconsistency  between  English 
version  and  translation  of  contract. 

Subpart  25.9— Additional  Foreign 
Acquisition  Clauaes 

25.901    OmieskNi  of  examinatton  of 


(a)  Definition.  "Foreign  contiractor,"  as 
used  in  this  subpart,  means  a  contractor 
or  subcontractor  organized  or  existing 
under  the  laws  of  a  country  other  than 
the  United  States,  its  territories,  or 
possessions. 

(b)  Policy.  As  required  by  10  U.S.C. 
2313. 41  U.S.C.  254.  and  15.106-l(b)(3), 
the  contracting  officer  shall  consider  for 
use  in  negotiated  contracts  with  foreign 
contractors,  whenever  possible,  the 
clause  at  52.215-1,  Examination  of 
Records  by  Comptroller  General. 
Omission  of  the  clause  should  be 
approved  only  after  the  contracting 
agency,  having  considered  such  factors 
as  alternate  sources  of  supply, 
additional  cost,  and  time  of  delivery,  has 
made  all  reasonable  efforts  to  include 
the  clause. 

(c)  Conditions  for  omisaion.  (l)(a)  The 
contacting  officer  may  omit  the  clause 
at  52.215-1,  Examination  of  Records  by 
Comptroller  General,  from  contracts 
with  foreign  contractors — 

(i)  If  the  agency  head  determines,  with 
the  concurrence  of  the  Comptroller 


General  or  a  designee,  the  omission  of 
the  clause  will  serve  the  public  interest; 

(ii)  If  the  contractor  is  a  foreign 
government  or  agency  thereof  or  is 
precluded  by  the  laws  of  the  country 
involved  from  making  its  books, 
docimients,  papers,  or  records  available 
for  examination,  and  the  agency  head 
determines,  after  taking  into  account  the 
price  and  availability  of  the  property  or 
services  from  domestic  sources,  that 
omission  of  the  clause  best  serves  the 
public  interest. 

(2)  When  a  determination  under 
paragraph  (c)(l)(ii)  of  this  section  is  the 
basis  for  omission  of  the  clause  at 
52.215-1,  Examination  of  Records  by 
Comptroller  General,  the  agency  head 
shall  forward  a  written  report  to  the 
Congress  explaining  the  reasons  for  the 
determination. 

(d)  Determination  and  findings.  The 
determination  and  findings  shall — 

(1)  Identify  the  contract  and  its 
purpose,  and  whether  it  is  a  contract 
with  a  foreign  contractor  or  with  a 
foreign  government  or  agency  thereof; 

(2)  Describe  the  efforts  to  include  the 
clause; 

(3)  State  the  reasons  for  the 
contractor's  refusal  to  include  the 
clause; 

(4)  Describe  the  price  and  availability 
of  the  property  or  services  from  the 
United  States  and  other  sources;  and 

(5)  Determine  that  it  will  serve  the 
interest  of  the  United  States  to  omit  the 
clause. 

25.902    Inconeletency  between  English 
vereloo  end  treneletion  of  contracL 

The  contracting  officer  shall  insert  the 
clause  at  52.255-14,  Inconsistency 
Between  English  Version  and 
Translation  of  Contract,  in  solicitations 
and  contracts  whenever  translation  into 
another  language  is  anticipated. 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  52.255-14  is  added  to  read 
as  follows: 

52.22S-14    Inconeletency  Between  Englleb 
Version  end  Treneletion  of  ContrecL 

As  prescribed  at  25.902,  insert  the 
following  clause: 

INCOflSISTENCY  BETWEEN  ENGLISH 
VERSION  AND  TRANSLATION  OF 
CONTRACT  (AUG  1988) 

In  the  event  of  inconsistency  between  any 
tenns  of  this  contract  and  any  translation 
thereof  into  another  langauge,  the  English 
language  meaning  shall  control. 

(End  of  clause) 

(FR  Doc.  88-19241  Filed  8-24-68;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parte  12  and  52 

Federal  Acquisition  Regulation  (FAR); 
Delivery  of  Excess  Quantities 

agencies:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA],  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  FAR  12.401, 
12,403.  and  the  clause  at  52.212-10 
concerning  Delivery  of  Excess 
Quantities  to  increase  the  deUvery  of 
excess  quantities  threshold  from  $100  to 
$250  and  to  modify  the  clause  title 
accordingly. 

DATES:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
October  24. 1988  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW.. 
Room  4041.  Washington.  DC  20405. 
Please  cite  FAR  Case  88-37  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041,  GS  Building.  Washington, 
DC  20405.  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Flexibility  Act 

The  proposed  change  to  FAR  12.401. 
12.403,  and  the  clause  at  52.212-10  may 


have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  it  would  apply  to  all  smaU 
businesses  that  want  to  contract  with 
the  Government  imder  fixed  price 
contracts  when  delivery  of  quantities 
are  specified.  An  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  has  been 
prepared.  A  copy  of  the  Initial 
Regulatory  FlexibiUty  Analysis  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  IRFA  may 
be  obtained  from  the  FAR  Secretariat. 
Comments  are  invited.  Conunents  from 
small  entities  concerning  the  affected 
FAR  Subpart  will  also  be  considered  in 
accordance  with  Section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  FAR  Case  88-610  in 
correspondence. 

B.  Paperworic  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
do  not  impose  any  recordkeeping  or 
information  collection  requirements 
from  offerors,  contractors,  or  members 
of  the  public  which  require  the  approval 
of  0MB  under  44  U.S.C.  3501.  et  seq. 

List  of  Subject  in  48  CFR  Parts  12  and  52 

Government  procurement. 

Dated:  August  16, 1988. 

Hairy  S.  Rosinski, 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  12  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Parts  12 
and  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2473(c}. 


PART  12— CONTRACT  DELIVERY  OR 
PERFORMANCE 

§  12.401    [Amended] 

2.  Section  12.401  is  amended  by 
removing  in  the  third  sentence  of 
paragraph  (c)  the  words  "of  $100  or 
Less",  and  by  removing  in  paragraphs 
(c)(1)  and  (c)(2)  the  figure  "$100"  and 
inserting  in  both  places  the  figure 
"$250". 

§12.403    [Amended] 

3.  Section  12.403  is  amended  in 
paragraph  (b)  by  removing  the  words  "of 
$100  or  Less". 

PART  52— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  52.212-10  is  revised  to  read 
as  follows: 

§52.212-10    Delivery  of  Excess  Qtiantltie*. 

As  prescribed  in  12.403(b),  insert  the 
following  clause: 

DELIVERY  OF  EXCESS  QUANTmES  (AUG. 
1988] 

The  Contractor  is  responsible  for  the 
delivery  of  each  item  quantity  within 
allowable  variations,  if  any.  If  the  Contractor 
delivers  and  the  Government  receives 
quantities  of  any  item  in  excess  of  the 
(juantity  called  for  (after  considering  any 
allowable  variation  in  quantity),  such  excess 
quantities  will  be  treated  as  being  delivered 
for  the  convenience  of  the  Contractor.  The 
Government  may  retain  such  excess 
quantities  up  to  $250  in  value  without 
compensating  the  Contractor  therefor,  and 
the  Contractor  waives  all  right  title,  or 
Interests  therein.  Quantities  in  excess  of  $250 
will,  at  the  option  of  the  Government,  either 
be  returned  at  the  Contractor's  expense  or 
retained  and  paid  for  by  the  Government  at 
the  contract  unit  price. 
(End  of  clause) 
(FR  Doc.  88-19240  Filed  8-24-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  25  and  121 

(DoGi(«t  No.  24594;  AiiMndnwnt  Nos.  25-66 
and  121-198) 

RIN:  2120-AB23 

Improved  Flammat)illty  Standards  for 
Materials  Used  In  the  Interiors  of 
Trsnsport  Category  Airplane  Cabins 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule;  Findings  concerning 
additional  comments. 

summary:  These  amendments  upgrade 
the  fire  safety  standards  for  cabin 
interior  materials  in  transport  category 
airplanes  by  establishing  refined  fire 
test  procedures  and  apparatus  and  a 
new  requirement  for  smoke  emission 
testing.  The  refined  test  procedures  and 
apparatus  are  the  result  of  additional 
research  and  fire  testing  and  are 
intended  to  improve  the  reproducibility 
of  test  results.  The  refinement  for  smoke 
emission  testing  is  intended  to  minimize 
the  possibility  that  emergency  egress 
will  be  hampered  by  smoke  obscuration. 
In  addition,  the  operating  rules  for  air 
carrier  (Part  121)  and  air  taxi  (Part  135) 
operators,  which  were  adopted  in  the 
original  final  rule,  are  amended  to 
enable  additional  compliance  time  to  be 
granted  for  the  few  interior  components 
for  which  timely  compliance  cannot  be 
achieved. 

The  FAA  findings  concerning  the 
requested  additional  comments  on  the 
final  flammability  criteria  are  also 
presented. 

EFFECnVE  DATE  September  26, 1988. 
FOR  niRTHER  INFORMATION  CONTACT: 
Gary  KiUion,  Manager,  Regulations 
Branch  (ANM-114),  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  Federal  Aviation 
Administration,  17900  Pacific  Highway 
South  C-68966,  Seattle,  Washington 
98168:  telephone  (206)  431-2114. 
SUPPLEMENTARY  INFORMATION: 

Background 

Notice  of  Proposed  Rulemaking 
(NPRM)  No.  85-ia  which  was  published 
in  the  Federal  Register  on  April  16, 1985 
(50  FR  15038),  proposed  to  upgrade  the 
fiammability  safety  standards  for 
materials  used  in  the  interiors  of 
transport  category  airplane  cabins. 

As  discussed  in  the  notice,  the  FAA 
established  a  committee  in  June  of  1978 
to  examine  the  factors  affecting  the 
ability  of  the  aircraft  cabin  occupant  to 
survive  in  the  post-crash  environment 


and  the  range  of  solutions  available.  The 
Committee  was  composed  of  fire  safety 
experts  from  the  FAA,  National 
Aeronautics  and  Space  Administration, 
the  aerospace  industry,  and  the  general 
public.  Included  in  the  recommendations 
of  this  committee,  which  was  known  as 
the  Special  Aviation  Fire  and  Explosion 
Reduction  (SAFER)  Advisory 
Committee,  were  further  research  and 
development  in  regard  to  cabin 
materials  and  prompt  evaluation  and 
implementation  of  a  method  using 
radiant  heat  for  testing  cabin  materials. 
The  FAA  concurred  and  initiated  the 
necessary  research  and  development. 
The  resulting  research  and  development 
program,  which  was  managed  and 
conducted  primarily  at  the  FAA 
Technical  Center  in  Atlantic  City,  New 
Jersey,  was  designed  to  study  aircraft 
fire  characteristics,  develop  practical 
test  methods,  and  investigate  the 
feasibility  of  the  various  new  standards 
being  considered  at  that  time. 

Among  the  tests  conducted  at  the 
Technical  Center  were  full-scale  fire 
tests  using  the  fuselage  of  a  military  C- 
133  configured  to  represent  a  wide-body 
jet  transport  The  test  conditions 
simulated  representative  post-crash 
external  fuel-fed  fires.  Numerous 
laboratory  tests  were  also  conducted  to 
correlate  possible  material  qualification 
test  methods  with  the  full-scale  tests.  As 
a  result  of  these  tests,  the  Ohio  State 
University  (OSU)  rate-of-heat-release 
apparatus,  as  standardized  by  the 
American  Society  of  Testing  and 
Materials  (ASTM),  ASTM-E>^06.  was 
determined  to  be  the  most  suitable  for 
material  qualifications.  The  OSU  rate- 
of-heat-release  apparatus  utilizes 
radiant  heat  which  the  SAFER  Advisory 
Committee  recommended  because  it  is 
most  representative  of  the  post-crash 
fire  environment  The  ability  of  the  test 
method  to  adequately  discriminate 
acceptable  from  unacceptable  materials 
was  verified  using  several  generic 
materials.  The  generic  materials  covered 
a  range  of  flammability  characteristics 
and  each  was  tested  and  ranked  in  the 
full-scale  fire  test  facility.  Sample 
materials  were  then  tested  and  ranked 
using  the  OSU  apparatus.  The  ranking  of 
materials  from  the  OSU  tests  was 
identical  to  that  obtained  in  the  full 
scale  fire  facility.  Thus,  the  OSU 
apparatus  demonstrated  that  it  would 
properly  rank  the  relative  performance 
of  interior  materials  in  typical  post- 
crash  fires.  The  acceptance  criteria 
proposed  in  Notice  85-10  were  chosen  in 
order  to  produce  a  significant 
retardation  of  the  flashover  event  which 
controls  occupant  survivability,  as 
experienced  in  the  full-scale  testing. 


As  proposed  m  Notice  85-10.  all  lan>e 
inlenor  surface  materials  installed 
above  the  floor  in  compartments 
occupied  by  the  crew  or  passengers 
would  have  to  comply  with  the  new 
flammability  standards.  This  would 
include  sidewalls,  ceihngs,  bins  and 
partitions,  galley  structures,  and  any 
coverings  on  these  surfaces.  Smaller 
items,  such  as  windows,  window 
shades,  or  curtains,  would  not  be 
included.  Floor  coverings,  floor 
structxure,  seats,  and  service  items  would 
not  be  included  for  the  reasons 
discussed  in  Notice  8^10. 

As  proposed.  Part  25  would  have 
required  the  use  of  cabin  interior 
materials  meeting  the  new  flanmiability 
standards  for  all  transport  category 
airplanes  for  which  application  for  type 
certification  is  made  after  the  effective 
date  of  the  amendment.  As  originally 
proposed,  Part  121  would  have  required 
the  use  of  such  materials  in  all  large 
airplanes  newly  manufactiu'ed  2  years 
or  more  after  the  effective  date  of  the 
amendment  and  operated  under  the 
provisions  of  Part  121  or  135,  regardless 
of  the  basis  for  type  certification. 
(Section  135.169(a)  incorporates  the 
provisions  of  S  121.312  by  reference 
insofar  as  operations  with  large 
airplanes  are  concerned.)  In  addition,  all 
other  large  airplanes  type  certificated 
after  January  1, 1958,  and  operated 
under  the  provisions  of  Part  121  or  135 
would  have  had  to  be  modified  to  use 
such  materials  the  first  time  the  cabin 
interior  is  replaced  after  a  date  2  years 
from  the  effective  date  of  the 
amendment 

The  public  conunent  period  for  Notice 
85-10  originally  closed  on  July  15, 1985; 
however,  as  annoimced  in  Notice  85- 
lOA  (50  FR  30447;  July  26, 1985),  it  was 
reopened  until  September  9, 1985. 
Subsequent  to  the  development  of 
Notice  85-10,  an  industry  trade 
association  and  the  FAA  Technical 
Center  completed  two  series  of  round- 
robin  tests  to  assess  the  reproductibility 
of  test  results  using  the  OSU  rate-of- 
heat-release  apparatus  among  various 
laboratories.  In  the  round-robin  testing, 
the  same  group  of  materials  was  tested 
by  each  laboratory.  This  assessment 
was  necessary  because  preliminary 
testing  by  the  industry  to  evaluate  the 
impact  of  the  proposed  rule  yielded 
results  significantly  different  from  those 
obtained  using  the  FAA  OSU  apparatus. 
During  the  retesting,  samples  of  actual 
in-service  panels  and  several  materials 
representative  of  in-service  interior 
panels  were  tested  by  the  FAA,  OSU, 
and  two  large  airplane  manufacturers. 
The  first  series  of  tests  completed 
subsequent  to  issuance  of  Notice  85-10 
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indicated  that  the  FAA  apparatus  had 
an  incorrect  heat  flux  calibration,  and 
there  were  several  signiHcant  areas 
where  the  other  test  apparatus  differed 
from  that  of  the  FAA.  The  non-FAA  test 
apparatus  were  modified  to  more 
closely  match  those  of  the  FAA  After 
the  second  series  of  round-robin  tests, 
much  closer  results  were  achieved 
among  the  laboratories. 

Based  on  the  round-robin  tests,  the 
Technical  Center  recommended  certain 
adjustments  in  test  procedures  and 
acceptance  criteria.  In  particular,  the 
recommendations  included:  [1) 
Adjustment  of  the  specimen  exposure 
heat  flux  from  5  watts  per  square 
centimeter  (W/cm*)  to  3.5  W/cm*.  (2) 
elimination  of  the  oxygen  depletion 
method  of  measuring  heat  release, 
leaving  only  the  thermopile  method;  (3) 
adjustment  of  the  acceptance  criteria  for 
total  heat  release  over  the  Grst  2 
minutes  of  sample  exposure  from  40  to 
65  kilowatt-minutes  per  square  meter; 
and  (4]  inclusion  of  a  requirement  for  a 
peak  heat  release  rate  of  65  kilowatts 
per  square  meter.  The  FAA  outlined 
these  recommended  adjustments  in 
Notice  85-lOA  and  requested  public 
conunents  thereon. 

Follov\nng  the  close  of  the  reopened 
comment  period,  all  comments  were 
carefully  considered;  and  Amendments 
25-61  and  121-189  (51  FR  26208;  July  21, 
1986)  were  adopted  accordingly.  For 
reasons  discussed  in  the  preamble  to 
these  amendments,  the  adopted 
standards  differ  from  those  originally 
proposed  in  a  number  of  respects: 

1.  The  adjustments  in  test  procedures 
and  acceptance  criteria  recommended 
by  the  FAA  Technical  Center  and 
proposed  in  Notice  85-lOA  were 
adopted  in  lieu  of  those  originally 
proposed  in  Notice  85-10. 

2.  Airplanes  with  maximum  seating 
capacities  of  19  passengers  or  less  are 
not  required  to  meet  the  new  standards. 

3.  As  proposed,  airplanes  newly 
manufactured  2  years  or  more  after  the 
effective  date  and  certain  other 
airplanes  in  which  the  cabin  interior  is 
replaced  2  yeai  s  or  more  after  the 
effective  date  would  have  had  to  meet 
the  new  standards.  As  adopted, 
airplanes  newly  manufactured  on  or 
after  August  20, 1988,  must  meet  interim 
standards,  and  those  newly 
manufactured  on  or  after  August  20, 
1990,  must  meet  the  definitive  standards. 
Similarly,  certain  airplanes  in  which  the 
cabin  interior  is  replaced  on  or  after 
August  20, 1988,  or  August  20, 1990,  must 
meet  the  interim  or  definitive  standards, 
respectively. 

4.  Other  nonsubstantive  editorial 
changes  were  made  for  clarity. 


Commenters  responding  to  Notice  85- 
10  contended  that  the  progress  of  this 
rulemaking  initiative  was,  in  general, 
outpacing  developments  in  materials 
technology.  Nevertheless,  the  FAA  did 
not  consider  the  conunents  received  by 
that  time  sufficient  to  warrant 
abandoning  the  rulemaking  or  delaying 
it  further,  considering  the  increases  in 
fire-safety  that  would  be  achieved. 
Amendments  25-61  and  121-189  were 
adopted  accordingly;  however,  the  FAA 
did  request  further  comments  on  both 
the  test  procedure  and  the 
appropriateness  of  the  performance 
criteria.  The  closing  date  for  the  further 
comments  was  January  21, 1987.  The 
FAA  stated  that  a  document  discussing 
all  comments  received,  presenting  FAA 
responses,  and  proposing  any  necessary 
further  revisions  to  the  new  standards  of 
Amendments  25-61  and  121-189,  would 
be  published  in  the  Federal  Register. 

Following  completion  of  the  final  rule 
but  prior  to  its  publication  in  the  Federal 
Reguter,  the  Aerospace  Industries 
Association  of  America  (AIA)  and  Air 
Transport  Association  of  America 
(ATA)  joinUy  petitioned  for  further 
rulemaking  that  would  substitute 
different  test  procediu-es  and  acceptance 
criteria.  This  petition  was  pubHshed  in 
the  Federal  Register  on  July  21, 1986  (51 
FR  26166)  along  with  a  request  for  public 
comments  thereon. 

As  also  discussed  in  the  preamble  to 
Amendments  25-€l  and  121-189,  some 
commenters  expressed  concerns 
regarding  repeatability  of  test  results 
using  the  FAA  OSU  test  apparatus  and 
procedures.  The  commenters  noted  that, 
in  addition  to  the  initial  type 
certification  testing,  succeeding  material 
lots  would  have  to  be  tested  fit}m  a 
production  standpoint  to  ensure  that 
their  heat  release  characteristics  are  not 
degraded  from  those  of  material  lot 
originally  tested  for  type  certification. 
Variations  in  test  results  would, 
therefore,  necessitate  the  use  of 
materials  that  nominally  exceed  the  new 
standards  of  Amendments  25-61  and 
121-189  to  ensure  that  the  results  of 
individual  tests  are  satisfactory.  Such 
variations  in  test  results  could  also 
create  a  situation  in  which  a  given 
material  is  found  acceptable  in  the 
testing  conducted  by  one  manufacturer 
while  the  material  is  found  unacceptable 
by  another  manufacturer.  As  a  result  of 
these  concerns,  the  FAA  conducted  a 
third  series  of  round-robin  tests  to 
determine  whether  certain  additional 
refinements  in  the  apparatus  and 
procedures  would  improve  the 
repeatability  of  test  results.  These  tests 
were  conducted  at  the  FAA  Technical 
Center,  the  facilities  of  two  airplane 
manufacturers,  and  OSU,  using  common 


test  specimens.  Based  on  the  results  of 
these  tests,  the  FAA  Technical  Center 
recommended  certain  further 
adjustments  in  the  test  apparatus  and 
procedures. 

Subsequent  to  the  original  closing 
date  for  comments  but  prior  to  their 
consideration,  the  Aviation  Staff  of  the 
U.S.  House  of  Representatives 
Conunittee  on  PubHc  Works  and 
Transportation  requested  the  FAA  to 
participate  in  a  meeting  held  on 
February  6, 1987,  concerning  the  interior 
materials  rulemaking.  The  purpose  of 
this  meeting,  which  was  also  attended 
by  representatives  of  the  AIA  ATA 
General  Aviation  Manufacturers 
Association  (GAMA),  Association  of 
Flight  Attendants  (AFA).  National 
Bureau  of  Standards  (NBS)  and  Office  of 
Management  and  Budget  (OMB),  was  to 
enable  the  committee  staff  to  hear  an 
exchange  of  views  concerning  this 
rulemaking  between  the  FAA  and 
industry  representatives.  Minutes  of  this 
meeting,  as  prepared  separately  by  the 
FAA  the  AIA,  and  the  ATA  have  been 
added  to  the  docket. 

In  response  to  requests  fit)m  the  AIA 
ATA  and  Suppliers  of  Advanced 
Composite  Materials  Association 
(SACMA),  the  comment  period  was 
reopened  to  April  21, 1987  (52  FR  5422; 
February  20, 1987).  In  conjunction  with 
reopening  the  comment  period,  the  FAA 
also  outiined  the  further  adjustments  in 
the  test  apparatus  and  procedures 
recommended  by  the  FAA  Technical 
Center  and  requested  public  comments 
thereon. 

Discussion  of  Comments 

Comments  were  received  from  a 
diversity  of  interested  parties  ranging 
from  organizations  representing  various 
domestic  and  foreign  aircraft 
manufacturers  and  operators,  to 
aviation  trade  unions.  Commenters  also 
included  government  organizations, 
foreign  airworthiness  authorities,  and 
producers  of  candidate  interior 
materials.  Due  to  their  interrelationship, 
comments  received  in  response  to  the 
AIA/ ATA  joint  petition  for  rulemaking 
have  been  considered  along  with  those 
received  in  response  to  the  request  for 
comments  contained  in  the  preamble  to 
Amendments  25-61  and  121-189. 
Virtually  all  commenters  supported  the 
intent  of  these  amendments  to  increase 
airplane  fire  safety.  Many  of  the 
commenters  are  in  full  support  of  the 
standards  estabUshed  by  these 
amendments,  while  others  express 
concerns  regarding  the  viability  of  the 
test  method,  availability  of  suitable 
materials,  and  cost  of  compliance. 


/  Vol.  53.  No.  165  /  Thunday.  August  25.  1988  /  Rules  and  Regulations 


Three  omuBeoten  an  critical  of  the 
fuU-«caIe  lestiag  that  was  the  basis  ior 
the  new  staBdaids.  In  that  regani.  one 
noted  that  the  testing  did  not  inchide 
consideration  of  external  wind  effects. 
While  thefull-acale  testiog  was 
conducted  in  zero  wind  conditions,  the 
effects  of  wind  were  considered  The 
full-scale  testing  was  preceded  by  s 
series  of  tests  in  which  the  effects  of 
wind  were  evaluated.  From  those  tests, 
it  was  concluded  that  a  zero  wind 
condition  is  the  most  critical  insofar  as 
the  contributian  of  interior  materials  to 
the  fire  is  concerned. 

Two  comraenters  note  that  the  panels 
used  in  the  full-scale  testing  were 
"generic"  and  differed  somewhat  from 
actual  panels  used  in  specific  airplane 
models.  Due  to  these  differences,  the 
commenters  alIeg^  that  the  results  of  the 
full-scale  testing  are  iavalid  One  of  the 
two  commenters  recommends  that  the 
full-scale  fhe  test  should  be  repeated 
with  industry  support  using  interior 
panels  "acceptable  for  aircraft 
interiors."  Prior  to  conducting  the  full- 
scale  testing,  the  FAA  attempted  to 
purchase  representative  panels  used  in 
actual  airplanes.  Because  the  aircraft 
manufacturers  were  unable  or  unwilling 
to  supply  such  panels,  it  was  necessary 
to  obtain  "generic"  paneb  constructed 
specifically  for  Ae  testing.  While  tfiese 
panels  did  differ  in  detail  ham  panels 
used  in  actual  airfrfanes,  diey  were 
constructed  of  five  basic  types  of  facing 
materials  used  in  the  construction  of 
panels  of  actual  airplanes,  and  the 
decorative  fihn  and  the  honeycomb  core 
used  in  the  construction  of  such  panels. 
Following  completion  of  the  full-scale 
testing,  specimens  of  these  "generic" 
panels  were  used  in  laboratray  tests  to 
obtain  a  correlation  of  laboratory  test 
data  with  the  data  from  the  full-scale 
testing.  Because  the  "generic"  panels 
were  used  primarily  to  correlate  full- 
scale  and  laboratory  test  data,  their  use 
did  not,  in  any  way,  invalidate  the 
results  of  die  full-scale  test  Rerunning 
the  full-scale  test  would  therefore, 
provide  no  benefit  hi«ofnr  aa  this 
rulemaking  is  concerned;  and  it  would 
unduly  delay  the  safety  benefits  that 
will  result  from  the  new  standards. 

One  ooBunenter  points  to  a  fiill-scale 
test  conducted  in  the  Federal  Rqmblic 
of  Germany  as  evidence  that  the  FAA 
correlation  of  full-scale  and  laboratory 
testing  has  not  been  {Hoven.  The 
commenter  asserts  that  the  latest  state- 
of-the-art  materials  were  used  in  this 
test  which  was  conducted  in  June  of 
1986  by  the  Ministry  of  Transport  The 
final  report  of  this  test  is  not  available 
to  the  FAA  as  of  this  writing:  however, 
the  FAA  has  been  advised  informally 


that  the  test  vns  oooducted  asiBg  a 
portion  of  tiw  fuselage  of  a  wide  body 
transport  category  airi^ane  cvrantly 
producad  fai  Bnrope  wtth  interior 
fwnislyngs  diat  wre  ty^caUy  ased  in 
that  aiiplue  BMidd.  C«ilrary  to  the 
commenter's  assertion,  die  FAA  has 
been  advised  that  the  interior  materials 
involv«d  had  very  hi^  heat  release 
values.  Tbe  fact  diat  an  early  Bashover 
occurred  when  materials  with  M^  heat 
release  values  were  used  supports  the 
FAA  coiTelati<m  of  full-scale  and 
laboratory  testing  rattier  dran  discredits 
it 

A  number  of  commenters  express 
their  behef  that  the  OSU  rate-of-heat- 
rriease  ^iparatus  and  procedures  are 
not  viable  means  to  establish  the 
acceptability  of  materials  used  in  the 
interiors  of  airplanes.  In  this  regard, 
they  note  variations  in  test  results  that 
were  obtained  when  specimens  of  the 
same  materials  were  tested  in  difiierent 
facilities.  As  noted  above,  a  round-robin 
test  series  was  conducted  shortly  after 
the  issuance  of  Notice  85-10.  During  that 
test  series,  it  was  found  that  the  heat 
release  readings  obtained  at  the  FAA 
Technical  Center  were  consistently 
lower  than  those  obtained  with  the 
same  materials  at  each  of  the  other 
three  facilities.  Since  that  time, 
refinements  in  the  test  apparatus  and 
procedures  have  been  devel(q>ed  and 
verified  in  two  subsequent  round-robin 
test  series.  These  refinements,  which  are 
adopted  herein,  have  reduced  the 
variations  in  test  results  considerably, 
and  the  FAA  Technical  Center  £acility 
no  longer  consistently  produces  the 
lowest  test  results.  The  reproducibility 
has  been  reduced  to  ±7.68  percent 
standard  deviation  for  total  heat  release 
and  to  ±7.82  percent  for  peak  heat 
release.  The  repeatability  of  test  results 
at  a  given  facility  has  also  been 
improved.  The  average  of  the 
repeatability  at  the  five  facilities  is 
±5.23  percent  It  must  be  noted  that  the 
test  procedures  specify  that  the  total 
heat  release  readings  fw  each  of  three 
or  more  san4>les  must  be  averaged  and 
the  peak  heat  release  for  each  ^  the 
samples  must  also  be  averaged 
Averaging  the  readings  ol  three  or  more 
samples  mitigates  the  remaining 
differences  due  to  test  repeatability 
considerably.  One  oommenter  asserts 
that  it  is  absolutely  essential  that  all  test 
chambers  give  the  same  results  at  all 
times.  This,  of  course,  is  a  desirable 
goal,  but  its  achievement  is  ioipossible, 
as  it  is  with  any  testing.  Considering  tiie 
inherent  variability  in  fire  testing,  these 
reproducibility  and  repeatability  values 
are  considered  to  be  remarkable.  They 
are,  in  fact  much  better  than  those  that 


would  be  obtained  with  Bmaes  burners 
which  have  been  FAA  standards  Ibr  fire 
testing  for  yewrs. 

One  commenter  states  that  the  FAA 
did  not  determine  whether  other 
laboratory  test  devices  could  be 
developed  to  reliably  predict  tiie  full- 
scale  fee  performance  of  cabin  interior 
materials,  and  another  recommends  that 
the  FAA  should  do  so  at  this  time. 
Contrary  to  the  conunenter's  statement, 
the  FAA  has  considered  other  devices. 
The  FAA  sponsored  a  study  by  the  NBS 
in  which  this  relative  performance  of  the 
OSU  apparatus,  the  NBS  cone 
calorimeter,  and  odier  possible  devices 
were  compared.  While  the  NBS  reported 
("Hie  Role  of  Aircraft  Panel  Materials  in 
Cabin  Fires  and  Their  Properties";  DOT/ 
FAA/CT-M/30  dated  June  1986)  only 
fair  agreement  for  energy  release  data, 
the  materials  tested  were  ranked  in  the 
same  order  by  the  tvro  devices.  An 
independent  comparison  of  the  OSU 
apparatus,  the  NBS  cone  calorimeter, 
and  a  Swedish  device  was  conducted  in 
Sweden  and  reported  in  ^ite/oomalof 
Fire  andMoten'als  Vol.  9,  No.  4,  IQK. 
According  to  the  report,  there  was  a 
good  correlation  of  test  results  among 
the  three  devices.  There  is,  therefore,  no 
basis  on  which  to  believe  that  the  NBS 
cone  calorimeter  or  any  other  device  is 
supeii<M'  to  the  OSU  rate-of-heat-release 
apparatus.  Unlike  that  with  the  OSU 
apparatus,  there  has  been  very  httle 
experience  in  testing  airplane  interior 
materials  with  the  other  devices;  and 
considerable  development  would  be 
required  to  reach  the  current 
performance  level  of  the  OSU 
ai^jaratus.  The  substitution  of  another 
device,  such  as  the  NBS  cone 
calorimeter,  as  the  required  test  method 
would  result  in  an  unwarranted  delay  in 
the  introduction  of  improved  materials 
in  service.  In  addition,  the  NBS  cone 
calorimeter  is  understood  to  be 
considerably  more  expensive  than  the 
OSU  apparatus,  and  none  are  currendy 
in  service  or  available  to  U.S.  airplane 
manufacturers.  Nevertheless,  an 
appUcant  would  have  the  option  of 
developing  and  utilizing  an  alternate 
test  method  such  as  the  cone 
calorimeter,  under  the  equivalent  level 
of  safety  provisions  of  S  Z1.21(b)(l). 

Some  commenters  assert  diat  the  OSU 
rate-of-heat-release  apparatus  and  the 
definitive  acceptance  criteria  of  65 
kilowatt-minutes  per  square  meter  and 
65  kilowatts  i>er  square  meter  do  not 
separate  materials  they  characterize  as 
"desirable"  from  those  that  are 
"undesirable."  In  this  regard,  they  cite 
test  results  in  which  certain  specimens 
of  "undesirable"  materials  are  shown  to 
have  heat  release  characteristics  that 
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are  better  than  those  of  certain 
specimens  of  "desirable"  materials. 
Contrary  to  this  assertion,  the  OSU 
apparatus  and  the  acceptance  criteria 
do  discriminate  all  but  borderline 
materials.  Actaally,  there  is  no 
defmition  of  "desirable"  and 
"undesirable"  in  this  context  These 
criteria  are  standards;  and,  as  such,  are 
the  minimum  values  considered 
acceptable  in  light  of  the  full-scale 
testing.  It  must  be  recognized  that  there 
are  frequently  variations  in  examples  of 
a  basic  generic  material  and 
corresponding  ranges  in  performance. 
These  may  be  due  to  production 
tolerances  or  may  be  the  result  of 
intentional  tailoring  of  the  material 
composition  and  processing  for  specific 
applications.  There  may  also  be 
variations  in  the  fmished  products  due 
to  the  type  and  thickness  of  decorative 
finishes  applied.  Due  to  these  variations, 
materials  cannot  be  considered 
"desirable"  or  "undesirable"  on  a 
generic  basis.  Individual  component 
specimens  could  exceed  the  65  kilowatt- 
minutes  per  square  meter  and  65 
kilowatts  per  square  meter  standards  as 
long  as  the  average  of  the  heat  release 
values  for  the  tested  specimens  of  that 
component  is  equal  to  or  below  the  65/ 
65  standard.  The  FAA  has  worked  with 
the  manufacturing  industry  to  develop 
improved  quahty  control  measures  to 
minimize  variations  between  specimens 
of  components  tested  in  the  OSU  test 
chamber.  In  the  case  of  borderline 
materials,  it  must  be  recognized  that 
some  samples  will  pass  and  some  will 
fail  due  to  these  variations. 

Several  commentezs  question  the 
statement  in  the  {Heamble  to 
Amendments  25-61  and  121-188  that, 
"compliance  with  this  rule  is  possible 
within  the  current  state-of-the-art  in 
cabin  materials."  In  this  regard,  diey 
assert  that  the  new  definitive  standards 
of  65  kilowatt-minutes  per  square  meter 
and  66  kilowatts  pa-  square  meter  are 
beyond  the  capabihty  of  the  best  state- 
of-the-art  materials  used  in  current 
production  and  that  new  materials  and 
processing  technology  must  be 
developed  before  industry  can  ccHnply 
with  the  rule.  One  comraenter  further 
states  that  virtually  every  interior  part 
in  cmrent  production  must  be  changed. 
The  reference  to  "current  state-of-the- 
art"  was  not  intended  to  mean  that  the 
components  currently  produced  for  the 
interiors  of  transport  category  airplanes 
would  all  meet  the  new  standards.  If 
that  were  the  case,  the  new  standards 
would  provide  no  improvement  in 
safety.  Instead,  the  stateaient  referred  to 
materials  which  are  currently  in 
production  by  material  suppliers  and 


from  which  such  components  can  be 
fabricated  by  the  airplane 
manufacturers.  Clarification  of  this  point 
has  been  made  to  the  industry  on 
numerous  occasions.  The  commenter 
further  states  that  new  technology,  at 
present  unidentified  and  imdefined,  is 
required  for  some  areas  of  the  interior  in 
order  to  comply  with  the  new  standards. 
Another  commenter  states  that  none  of 
the  new  candidate  materials  are  viable 
because  they  have  characteristics  that 
are  unacceptable  for  production 
airplanes.  The  commenter  then  lists  six 
such  materials  or  processes  and 
provides  reasons  why,  in  the 
commenter's  opinion,  none  of  the  six 
can  be  used  to  meet  the  new  standards. 
Typically,  the  reasons  cited  include  high 
forming  temperatures  and  the  need  for 
new,  sophisticated  tooUng. 

In  contrast  to  these  negative 
comments,  other  commenters  cite 
various  new  materials  and  processes 
which  meet  the  definitive  standards  and 
are  available.  Although  new  or  modified 
manufacturing  processes  are  required  in 
some  instances,  the  materials  are 
currently  being  produced  and  are 
available  for  use  in  the  manufacture  of 
the  interior  components.  That 
components  made  from  these  materials 
will  meet  the  definitive  standards  is 
evidenced  by  testing  conducted  at  the 
FAA  Technical  Center  and  other  test 
facilities.  It  must  be  noted  that,  in  most 
instances,  these  new  materials  are  the 
products  of  estabtished.  credible 
companies.  It  appears  diat  some  of  the 
negative  comments  were  based  on 
earlier  variants  of  these  materials,  as 
the  disadvantages  cited  for  some  of  the 
materials  are  not  currently  true. 

Some  of  the  major  interior 
components  currently  in  service  also 
meet  the  new  standards.  One  major 
manufactiu-er,  for  example,  has  been 
producing  transport  category  airplanes 
for  a  number  of  years  with  interior 
sidewall  panels  constructed  of 
aluminum  with  a  laminated  decorative 
finish.  This  construction  easily  meets 
the  new  flammabihty  standards.  It  is 
alleged  by  one  commenter  that  such 
panels  are  less  resistant  to  penetration 
of  an  external  fire  into  the  cabin  and 
therefore  present  a  greater  hazard  than 
certain  other  materials  that  do  not  meet 
the  new  standards.  It  appears.  &om 
testing  {Kvvioualy  conducted  by  the 
FAA  that  flame  penetration  throu^ 
windows  or  possiUy  through  the  cabin 
air  return  grills  would  occur  much 
eariier  than  penetration  throu^  the 
fuselage  external  surface,  any  insulating 
material,  and  the  aluminum  interior 
panels.  In  any  event  flashover  from 
such  a  fire  would  occur  much  later  than 


it  would  occur  from  a  fire  that  enters  the 
cabin  through  a  fuselage  ruptiu^.  giving 
occupants  more  time  to  egress  safely. 

The  phenolic  resin  fiberglass 
construction  extensively  used  by 
another  major  airplane  manufacturer 
marginally  meets  the  new  standards. 
This  construction  appears  to  be  too 
marginal  as  currently  used  to  be  a  viable 
means  of  compliance,  considering 
production  tolerances,  test  variations, 
etc.  Nevertheless,  it  easily  meets  the 
new  standards  with  the  application  of  a 
recently  developed,  currently  produced 
laminate. 

In  light  of  this  and  other  information 
available  to  the  FAA  the  contention 
that  no  materials  will  be  available  in 
time  to  meet  the  definitive  standards  is 
not  credible.  Nevertheless,  it  is 
recognized  that  no  single  material  or 
construction  is  feasible  for  use  in  every 
component  that  must  meet  the  new 
standards,  due  to  various  functional  and 
aesthetic  considerations.  While  the  FAA 
does  not  agree  that  the  concerns  stated 
by  the  commenters  are,  or  are  likely  to 
become,  widespread,  additional  time 
may  be  needed  in  order  to  develop  new 
materials  and  production  methods  for  a 
few  unique  components.  For  example, 
carpeting  is  generally  used  on  the  lower 
cabin  sidewall  panels,  for  protection 
from  abrasion.  To  date,  no  carpeting,  or 
other  material  suitable  for  such 
protection,  has  been  shown  to  meet  the 
new  standards.  (Carpeting  used  as  a 
floor  covering  does  not  have  to  meet  the 
new  standard  for  the  reason  discussed 
in  Notice  85-10.)  Additional  time  will  be 
needed  to  develop  carpeting  that  meets 
the  new  standards  or  a  suitable 
substitute  materiaL  Many  materials  that 
meet  the  new  standards  and  can  be 
used  in  the  fabrication  of  typical  interior 
components  cannot  be  used  in  the 
fabrication  of  certain  other  components 
due  to  unique  shape  or  functional 
considerations.  There  are  promising  new 
materials  that  can  be  used  for  these 
unique  con^xments;  however,  additional 
time  will  be  needed  to  develop  new 
fabrication  processes  for  those 
materials.  Rather  than  addressing  these 
concerns  by  issuing  an  extension  of  the 
compliance  time  for  materials  in  genend, 
the  FAA  is  providing  for  an  evaluation, 
on  an  individual  basis,  of  thoae 
relatively  few  components  which  may 
not  meet  the  new  standards.  If ,  aa  a 
result  of  that  evaluation,  a 
determination  is  made  that  special 
circunutances  exist  that  make 
compUance  impractical,  and  that  there 
would  be  no  significant  adverse  effect 
on  the  overall  flammabihty  of  the  cabin, 
relief  may  be  granted  with  respect  to 
those  few  ctmiponents.  Section 
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121.312(a)  is  amended  to  enable  the 
Manager  of  the  Aircraft  Certification 
Division.  FAA  Northwest  Mountain 
Region,  to  grant  such  relief  in  the  form  of 
a  deviation  from  the  requirements  of 
that  paragraph.  A  request  for  a 
deviation  from  the  requirements  of 
S  121.312(a)  must  be  based  on  a 
thorough  and  accurate  analysis  of  each 
component  used  in  the  airplane  cabin, 
the  steps  that  are  being  taken  to  achieve 
substantial  compliance,  and,  for  the  few 
components  for  which  timely 
compliance  cannot  be  achieved,  credible 
reasons  for  such  noncompliance.  Such 
deviation  may  be  granted  to  operate 
airplanes  manufactured  vnthin  1  year 
after  the  applicable  date  specified  in 
5 121.312(a)  or  those  in  which  the 
interior  is  replaced  within  1  year  after 
that  date. 

Following  completion  of  Amendments 
25-61  and  121-189,  but  prior  to  their 
publication  in  the  Federal  Register,  the 
ATA  and  AIA  jointly  petitioned  for 
further  rulemaking  in  which  the 
standards  contained  in  Amendments  25- 
61  and  121-189  would  be  replaced  by 
alternate  test  criteria  and  standards 
which  they  proposed.  The  ATA  and 
AIA,  whidi  represents  the  major  U.S. 
airiines  and  the  major  U.S. 
manufacturers  of  transport  category 
airplanes,  respectively,  were  supported 
in  their  petition  by  certain  European 
airplane  manufacturers  and  the 
International  Air  Transport  Association 
(lATA).  As  noted  above,  comments 
received  in  response  to  this  petition 
were  considered  along  with  those 
received  in  response  to  the  request 
contained  in  the  preamble  to 
Amendments  25-61  and  121-189.  In 
essence,  the  petitioners'  proposal 
involves  the  following: 

1.  The  adopted  de&iitive  standards  of 
65  kilowatts  per  square  meter  for  peak 
heat  release  and  65  kilowatt-minutes  per 
square  meter  for  2  minutes  would  be 
relaxed  to  100  Kilowatts  per  square 
meter  and  100  kilowatt-minutes  per 
square  meter,  respectively.  These 
proposed  final  standards  would  be  the 
same  as  the  interim  standards  currently 
required  by  Amendment  121-189.  Tlie 
OSU  test  apparatus  and  procedures 
would  be  retained. 

2.  The  time  by  which  affected 
components  would  have  to  meet  the 
proposed  standards  would  be  delayed 
from  August  20. 1988,  until  a  date  3 
years  after  the  new  rulemaking  became 
effective. 

3.  A  smoke  release  test  using  the  MBS 
Smoke  Chamber  (ASTM  F814-63)  would 
be  required.  Although  not  currently 
required  by  regulation,  the  petitioner 
states  that  the  NBS  smoke  chamber  is 
already  in  use  by  domestic  and 


European  airplane  manufacturers  as 
part  of  their  materials  acceptance 
procedures. 

4.  A  two-tier  certification  procedure 
would  be  used.  In  lieu  of  testing 
representative  completed  parts,  only  the 
basic  material  systems  from  which  parts 
would  be  fabricated  later  would  be 
subjected  to  the  OSU  radiant  heat 
release  test  and  the  smoke  test 
Completed  parts  would  be  subjected 
only  to  the  flammability  test 
requirement  that  was  in  effect  prior  to 
the  adoption  of  Amendments  25-61  and 
121-189. 

In  support  of  their  proposal,  the 
petitioners  assert  that  adoption  of  these 
changes  would  enhance  public  safety  by 
the  use  of  proven  fire  test  methods  to 
eliminate  the  use  of  undesirable  cabin 
materials  and  would  permit  the  orderly 
incorporation  of  improved  materials  in 
production  airplanes  with  a  minimum  of 
disruption  to  public  service.  The 
petitioners'  proposal  is  based  on  the 
premise  that  the  standards  of 
Amendments  25-61  and  121-189 
preclude  the  use  of  certain  "desirable" 
materials  because  their  peak  and  2- 
minute  heat  release  values  exceed  65 
kilowatts  per  square  meter  and  65 
kilowatt-minutes  per  square  meter, 
respectively.  Raising  these  standards  to 
100  kilowatts  per  square  meter  and  100 
kilowatt-minutes  per  square  meter 
would  allow  these  materials  to  pass 
insofar  as  testing  with  the  OSU 
apparatus  is  concerned.  In  order  to 
preclude  the  use  of  "undesirable" 
materials  that  have  heat  release  values 
less  than  100  kilowatts  per  square  meter 
and  100  kilowatt-minutes  per  square 
meter,  a  smoke  test  would  also  be 
required.  According  to  the  petitioners, 
"undesirable"  materials  in  this  heat 
release  range  have  excessive  Smoke 
release  characteristics. 

A  number  of  commenters  support  the 
petitioners'  proposal  by  citing  their 
beliefs  that  the  OSU  apparatus  and  test 
procedures  do  not  discriminate 
"desirable"  materials  from  those  that 
are  "undesirable"  and  that  there  will  be 
no  materials  or  processes  available  in 
sufficient  time  to  comply  with  the  new 
standards. 

Other  commenters  disagree.  Some  cite 
various  available  materials  and 
processes  which  are  already  or  will  be 
available  to  meet  the  new  standards. 
Some  question  the  validity  of  the  smoke 
test  in  assessing  the  flammability 
characteristics  of  interior  materials. 

The  petitioners  propose  a  delay  in 
implementing  the  new  standards  until  a 
date  3  years  after  the  date  on  which 
their  proposed  rulemaking  would 
become  effective.  Considering  the  time 
required  for  the  normal  rulemaking 


process,  this  would  mean  that  the 
petitioners'  proposed  standards  would 
not  be  implemented  for  at  least  4  years. 
None  of  the  commenters,  including  the 
petitioners,  have  presented  convincing 
arguments  to  date  as  to  why  even  the 
much  more  stringent  adopted  definitive 
standards  cannot  be  met  by  August  20, 
1990.  As  most  of  the  affected 
components  in  currently  manufactured 
transport  category  airplanes  already 
meet  the  petitioner's  standards,  there  is 
virtually  no  evident  need  for  the 
proposed  delay  if  the  petitioners' 
proposed  standards  were  adopted. 

As  noted  by  the  National 
Transportation  Safety  Board  (NTSB)  in 
their  comments  to  the  docket,  there  has 
been  no  scientific  correlation  made 
between  the  rate  of  heat  release  and 
smoke  production.  The  NTSB  comment 
is  consistent  with  testimony  of  NBS  and 
FAA  Technical  Center  fire  safety 
experts  in  the  meeting  with  the  Staff  of 
the  House  of  Representatives  Committee 
on  Public  Works  and  Transportation  on 
February  6, 1987. 

As  shown  in  the  full-scale  test  and 
other  testing,  the  critical  factor  in 
survivability  is  the  time  afforded  for 
egress  before  flashover  occurs.  The 
release  of  large  quantities  of  heated 
gases,  which  eventually  result  in 
flashover,  is  not  relative  to  the  amount 
of  smoke  released.  The  correlation  of 
the  amount  of  heat  released  by 
materials  to  the  time  of  flashover  and,  in 
turn,  to  the  time  in  which  survival  is 
possible  is  based  on  scientific  testing 
and  analyses  conducted  by  the  FAA  and 
others.  In  contrast,  the  fact  that  certain 
materials,  which  are  classed  as 
"desirable"  by  the  petitioners  and  the 
supportive  commenters,  exhibit  low 
smoke  release  characteristics  is  a 
fortuitous  coincidence,  and  any 
conclusions  derived  from  that 
coincidence  are  not  based  on  scientific 
evidence.  In  this  regard,  the  FAA 
understands  that  the  interior  materials 
involved  in  the  early  flashover 
experienced  in  the  German  full-scale 
test  met  the  manufacturer's  smoke 
emission  criteria. 

The  NTSB  also  concurs  with  the  FAA 
belief  that  insufficient  flammability  data 
are  available  to  determine  whether 
there  is  a  correlation  between  the 
flammability  of  individual  components 
of  an  assembled  system  and  the 
flammability  of  the  system.  The  FAA  is, 
in  fact,  unaware  of  any  data  developed 
to  show  such  a  correlation.  The 
petitioner's  proposal  to  use  a  two-tier 
certification  procedure  is,  therefore, 
considered  iiiadequate. 

One  commenter  recommends  that  the 
Fire  Research  Center  of  the  NBS  should 


Federal  Register  /  Vol.  53.  No.  165  /  Thursday.  August  25,  1988  /  Rules  and  RegulaUons        32569 


review  the  technical  basis  of  the  new 
flammability  standards  as  adopted  (Le., 
the  correlation  of  large-scale  and 
laboratory  testing,  the  test  procedure 
and  the  acceptance  criteria)  and  the 
petitioners'  proposal.  The  NBS  has 
already  reviewed  the  new  standards. 
There  was,  in  fact,  extensive 
cooperation  between  the  FAA  Technical 
Center  and  the  NBS  throughout  the 
development  of  these  standards.  In 
regard  to  the  petitioners'  proposal,  a  fire 
safety  expert  of  the  NBS  testified,  in  the 
meeting  with  the  Staff  of  the  House  of 
Representatives  Committee  on  Public 
Works  and  Transportation,  that  there 
was  no  scientific  correlation  of  smoke 
release  and  flammability  of  materials. 

Because  there  is  no  known  correlation 
between  smoke  release  and 
flammability,  the  petitioners'  proposal 
would  merely  relax  the  standards 
adopted  widi  Amendments  25-61  and 
121-189.  Here  are  few  interior  materials 
used  in  current  production  of  transport 
category  airplanes  that  do  not  have  heat 
release  characteristics  that  are  better 
than  the  standarcb  proposed  by  the 
petitioner.  There  would,  therefore,  be 
virtually  no  improveaaent  in  cabin  fire 
safety  if  the  petitionen'  proposal  were 
adopted  in  biea  of  the  recently  adopted 
standards  of  Amendments  25-61  and 
121-189. 

Some  commenters  da  however, 
believe  that  standards  for  smoke 
emission  sboold  be  established  in 
addition  to  the  recently  adopted 
flammability  standards.  Althoagh  smoke 
testing  has  not  been  shown  to  be  of  any 
value  as  a  substitute  for  appropriate 
flammability  standards,  they  beUeve 
that  it  should  be  conducted  to  tniniTnigp 
any  direct  hazards  due  to  smoke,  such 
as  obscuration  of  escape  routes,  etc. 
Smoke  testing  was  proposed  by  die 
ATA  and  AIA  in  their  ioint  petition  for 
rulemaking  and  offered  for  public 
comment  In  light  of  the  conmients 
received  and  because  it  would  place  no 
additional  burden  on  the  manufacturers, 
§  25.853(a)  and  Appendix  F  are 
amended  to  require  smoke  testing  in 
order  to  preclude  the  indiscriminate  use 
of  materials  which  produce  excessive 
smoke,  since  suitable  alternative 
materials  are  availaUe.  A  corresponding 
amendment  is  also  maxle  to  9  121.312(a) 
to  require  smoke  testing  coincident  with 
the  definitive  rate  of  heat  release 
standards. 

The  final  disposition  of  the 
petitioners'  request  is  the  subject  of  a 
separate  document  and.  except  as  noted 
above,  no  further  action  concerning  their 
proposals  is  taken  insofar  as  this 
rulemaking  is  concerned. 

Two  commenters  believe  that  the 
flammability  standards  should  be 


extended  to  window  shades,  and  one  of 
the  two  believes  that  they  should  also 
be  applicable  to  curtains.  Small  parts, 
such  as  window  shades,  are  not 
required  to  meet  the  new  standards 
because  their  overall  contribution  to  the 
flammability  of  the  cabin  interior  is 
small.  It  is  also  noted  that  window 
shades  are  normally  retracted  behind 
the  sidewall  panels  and  aot  exposed  to 
flames  during  the  time  period  in  which 
survival  is  still  possible.  The  OSU  rate- 
of-heat-release  apparatus  and 
procedures  are  not  adaptable  for  testing 
fabrics.  Requiring  curtains  to  meet  heat 
release  standards  would  require  the 
development  of  new  test  method  which 
would  be  beyond  the  scope  of  this 
rulemaking. 

One  commenter  believes  that 
tapestries  installed  on  bulkheads  for 
aesthetics  should  be  excluded  from 
meeting  die  new  standards.  The 
commenter  asserts  that  they  constitute 
less  than  1  percent  of  the  interior 
linings's  exposed  surface;  they  are  local 
and  isolated  so  that  diey  cannot 
contribute  to  the  progression  of  a  flame 
in  a  longitudinal  direction;  and  their 
contrast  in  design,  color  and  texture 
adds  an  important  element  to  the 
otherwise  stark  interior  limng.  The  FAA 
does  not  concur  that  such  tapestries 
should  be  excluded.  The  addition  of  the 
tapestry  as  an  integral  part  of  the 
bulkhead  may  comi»t)mi8e  the  ability  of 
the  bulkhead  to  meet  the  new  standards 
and  add  to  the  overall  flanmialMlity  of 
the  interior.  The  comment  that  such 
tapestries  cannot  contribute  to  the 
progression  of  a  flame  in  a  longitudinal 
direction  does  not  appear  to  be  relevant, 
as  a  bulkhead  containing  a  tapestry  may 
be  near  a  rupture  in  the  fuselage 
sidewaU.  If  there  were  such  a  rupture, 
the  bulkhead  could  be  in  the  direct  padi 
of  an  external  fire  as  it  enters  the  cabin. 
Although  such  tapestries  do  improve  the 
appearance  of  the  interior,  the  safety 
improveranats  that  will  result  from  die 
new  rule  far  outwei^  any  aesthetic 
considerations. 

One  commenter  notes  that  {  25.853(a- 
1]  states:  ".  .  .  The  outer  surfaces  of 
galleys.  .  ."  and  inquires  whether  this 
means  the  outer  decorative  finish  will  be 
tested  and  structural  panels  will  not  be 
tested.  Structurtd  items,  to  the  extent 
they  fonn  the  outer  surfaces  of  galleys, 
large  cabinets,  stowage  bins,  etc,  must 
be  tested  with  the  decorative  laminate 
installed.  Internal  structure  that  is 
protected  from  exposure  to  flames 
during  the  time  period  when  survival  is 
possible  (i.e.,  until  flashover  occurs)  is 
not  required  to  meet  the  new  standards. 

One  commenter  believes  that  passage 
stowage  bins  may  be  opened  and  left 
c^en  by  passengers  in  panic  situations 


after  a  controlled  crash.  The  commenter, 
therefore,  believes  that  the  construction 
materials  used  on  the  inside  of  stowage 
bins  should  also  meet  the  new 
standards.  While  it  is  possible  that  some 
bins  may  be  left  open,  they  will 
generally  remain  closed  on  instruction 
of  the  crewmembers  to  leave  personal 
belongings  behind  and  evacuate  the 
airplane  immediately.  For  the  few  that 
might  be  left  open,  much  of  the  interior 
surface  would  be  isolated  from  the  fire 
by  the  bin  contents.  It  is.  therefore,  not 
considered  necessary  to  require  the 
inner  surfaces  of  passenger  stowage 
bins  to  meet  the  new  standards. 
Generally,  the  inner  surfaces  of  such 
bins  are  constructed  of  the  same 
material  as  the  outer  surfaces,  leas  the 
decorative  laminate.  In  that  case,  the 
materials  would  be  shown  to  meet  the 
new  standards  when  tested  as  an  outer 
surface. 

One  commenter  inquired  as  to 
whether  the  test  is  to  be  conducted  with 
a  simulated  specimen  made  with  the 
same  materials  and  processes  used  for 
the  production  article  or  with  the 
individual  surface  components.  Another 
commenter  recommends  that  the  final 
specification  of  test  panel  tldckneas  be 
delayed  until  more  experience  has  been 
gained  in  interior  panel  construction 
widi  the  new  materials.  Section 
25.853(a-l)  specifies  the  components 
which  must  meet  the  requirements  of 
Part  IV  oi  Appendix  F.  It  is  not 
necessary  to  test  the  fwoduction  artitdes, 
per  se;  however,  the  test  specimen  most 
have  a  tluckness  representative  of  the 
production  article,  rather  than  an 
arbitrarily  specified  thickness,  in  order 
to  ensure  that  the  production  article 
does,  indeed,  meet  these  standards. 

One  commenter  believes  die  figures 
are  deficient  and  must  be  revised  in 
order  to  better  reflect  the  test  apparatus. 
The  commenter  does  not  note  any 
specific  areas;  however,  the  FAA  will 
monitor  compliance  with  the  new 
standards  and  propose  changes  to  the 
figures  in  the  future  if  shown  desirable 
as  further  experience  is  gained.  In  the 
same  vein,  another  commenter  believes 
an  advisory  circular  (AC)  should  be 
prepared  to  provide  guidance  in 
showing  compliance  widi  the  new 
standards.  The  FAA  concurs  that  the 
preparation  of  an  AC  could  be 
beneficial;  however,  the  FAA  does  not 
consider  it  to  be  essential  or  necessary 
for  compliance  with  the  rule.  It  will, 
therefore,  be  delayed  in  order  to  benefit 
from  the  initial  experience  in  showing 
compliance  with  the  new  standards. 

Two  commenters  request  further 
clarification  of  the  phrase  "substantially 
complete  replacement"  that  appears  in 
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S  121.312(a)  (5]  and  (6).  For  reasons 
discussed  in  the  preambles  to  Notice  85- 
10  and  to  Amendments  25-61  and  121- 
189,  these  subparagraphs  generally 
apply  only  when  all  of  the  components 
subject  to  S  25.853(a-l].  i.e.,  interior 
ceiling  and  wall  panels  (other  than 
lighting  lenses),  partitions,  and  the  outer 
surfaces  of  galleys,  large  cabinets,  and 
certain  stowage  compartments,  are 
replaced  The  qualifying  term 
"substantially  complete"  is  used, 
however,  to  ensure  that  persons  cannot 
circumvent  the  intent  of  the  rule  by 
replacing  all  but  a  small,  insignificant 
portion  of  the  components.  Generally, 
there  would  be  a  complete  replacement 
of  the  interior  if  all  but  a  few  units  of  the 
affected  components  are  replaced.  For 
example,  compliance  with  the  new 
standards  would  be  required  if  all  of  the 
components  subject  to  S  2S.853(a-l), 
except  a  few  sidewall  panels,  were 
replaced,  or  if  all  but  a  few  storage  bins 
were  replaced.  It  is  not  possible  to 
precisely  define  "few  units,"  because 
the  number  will  vary  with  the  total 
number  of  units  in  the  airplane  and  the 
relative  size  of  the  units.  It  is  recognized 
that  a  person  could  avoid  using 
materials  that  meet  the  new  standards 
by  replacing  a  portion,  e.g.,  50  percent 
at  one  time,  and  the  remainder  at  a  later 
date.  It  does  not,  however,  appear  that 
this  will  become  a  widespread  practice. 
Nevertheless,  if  materials  that  do  not 
meet  the  new  standards  do  remain  in 
service  in  a  significant  number  of  air 
carrier  airplanes  because  they  are  not 
replaced  as  anticipated,  and  a 
substantial  increase  in  overall  safety 
can  be  realized,  the  FAA  will  as  noted 
in  the  preamble  to  Notice  85-10, 
consider  a  mandatory  retrofit  program 
in  a  subsequent  rulemaking  action. 

Two  comm«iters  suggest  editorial 
changes  for  clarity.  One  believes  that  a 
new  S  25.853(8-2)  should  be  added  to 
state  that,  "smaller  items,  such  as 
windows,  window  shades,  or  curtains, 
as  well  as  floor  coverings,  floor 
structure,  seats,  and  service  items,  are 
not  included  and  do  not  have  to  meet 
the  requirements  in  (a-1).  All  of  such 
materials  have  to  meet  the  flammability 
requirements  prescribed  in  paragraph 
(a)  of  this  part"  As  discussed  in  the 
preamble  to  Notice  85-10,  these  would 
be  correct  statements.  It  does  not 
appear,  however,  that  clarity  would  be 
enhanced  by  their  addition.  These  items 
are  clearly  not  required  to  comply  with 
the  new  standards  due  to  their  absence 
in  1 2S.853(a-l).  The  other  commenter 
suggests  that  the  wcmi  "component" 
should  be  deleted  from  { 121.312  (5)  and 
(8).  As  the  reason  for  this  deletion,  the 
commenter  repeats  a  statement  in  the 


preamble  to  Notice  85-10  that 
replacement  of  individual  components 
on  a  piece-meal  basis  will  not 
significantiy  increase  the  level  of  safety 
and  might  result  in  incompatibility  of 
parts,  lliis,  of  course,  does  reflect  the 
intent  of  the  rule;  however,  the  current 
wording  does  not  imply  that  individual 
components  would  have  to  meet  the 
new  standards,  and  the  phrase 
"components  subject  to  {  25.853(a-l]"  is 
necessary  to  exclude  the  components 
not  subject  to  S  25.853(a-l].  For 
example,  whether  the  seats  or  flooring  is 
replaced  is  not  relevant  to  a 
determination  that  there  is  a 
"substantially  complete  replacement"  of 
the  components  that  must  meet  these 
flammability  standards. 

One  commenter  requests  clarification 
of  whether  galley  inserts  such  as  oven 
racks,  standard  units,  meal  trolleys, 
waste  trolleys,  etc.,  must  meet  the  new 
standards.  Generally,  such  items  do  not 
have  to  meet  the  new  standards  because 
they  are  not  exposed  when  they  are 
stowed.  There  are,  however,  interior 
arrangements  in  which  major  surfaces  of 
such  items  are  exposed  even  when  they 
are  stowed.  If  the  exposed  surfaces  of 
such  units,  individually  or  collectively, 
comprise  a  surface  area  that  is 
significant  from  a  flammability 
standpoint  the  exposed  surfaces  must 
comply  with  the  new  flammabihty 
standards. 

The  statement  in  the  preamble  to 
Amendments  25-61  and  121-189  that 
"components  removed  from  one 
airplane,  refurbished  and  installed  in 
another  airplane  on  a  rotational  basis 
would  have  to  meet  the  new 
flammabilify  requirements"  is 
characterized  by  one  commenter  as  a 
new  requirement  that  was  added  in  the 
final  rule  nvithout  being  proposed  in 
Notice  85-10.  The  commenter  appears  to 
be  confusing  the  word  "replacement" 
with  the  qualified  term  "essentially 
complete  replacement"  As  discussed  in 
the  preamble,  interior  components  that 
are  removed,  refurbished,  and 
reinstalled  in  the  same  airplane  would 
not  be  "replaced."  Because  they  would 
not  be  replaced,  8  121.312(a)(6)  does  not 
require  these  components  to  meet  the 
new  standards,  regardless  of  whether 
they  constitute  all,  or  essentially  all,  of 
the  cabin  interior  components  subject  to 
§  25.853(a-l).  If,  on  the  other  hand,  die 
refurbished  components  installed  in  the 
airplane  are  not  those  removed  earlier 
fit)m  that  airplane,  the  components 
removed  from  the  airplane  have,  by 
definition,  been  "replaced."  The  fact 
that  certain  components  have  been 
"replaced"  does  not  in  itseU,  mean  that 
the  newly  installed  components  have  to 


meet  the  new  standards.  As  discussed 
above,  whether  the  components  that 
"replace"  the  removed  components  have 
to  meet  the  new  standards  depends  on 
whether  there  is  an  "essentially 
complete  replacement"  of  the  cabin 
interior  components. 

The  same  commenter  states  that  the 
FAA  failed  to  comply  with  the 
requirements  of  §  604(a)  (2)  and  (3)  of 
the  Administrative  Procedures  Act 
(APA)  by  not  discussing  significant 
comments  and  alternatives  provided  by 
parties  affected  by  the  Notice.  The 
commenter  lists  a  number  of  comments 
which,  according  to  the  commenter, 
were  not  discussed.  Actually,  the  listed 
comments  were  discussed  in  varying 
depths.  That  the  FAA  did  not  accept  the 
commenter's  position  does  not  mean 
that  the  comments  were  not  considered. 
The  commenter  must  recognize  that 
when  comments  are  in  conflict  with 
other  comments  or  with  other 
information  available  to  the  FAA,  the 
FAA  must  accept  the  position  deemed  to 
have  the  most  credence.  The  commenter 
is  particularly  disturbed  that  the 
alternative  standards  proposed  in  the 
joint  ATA/AIA  petition  for  further 
rulemaking  were  not  evaluated  and 
addressed  in  the  preamble  to 
Amendments  25-61  and  121-169. 
Although  the  petitioners  had  informally 
indicated  their  intent  to  petition  for 
further  rulemaking  earlier,  neither  the 
petition  nor  any  supporting  data  were 
received  prior  to  December  24, 1985, 
when  the  rulemaking  was  completed 
and  forwarded  from  the  FAA  for 
executive  review.  Delaying  the 
rulemaking  until  the  petition  was 
received  would  have  resulted  in  an 
unwarranted  delay  in  the 
implementation  of  the  new  safety 
standards.  Nevertheless,  the  FAA  did 
provide  for  further  consideration  of  the 
matter  by  requesting  the  additional 
comments  addressed  in  this  document. 

One  commenter  believes  that 
requiring  compUance  with  interim 
standards  within  2  years  and  with  the 
definitive  standards  within  4  years  will 
result  in  greater  costs  than  requiring 
compliance  with  the  definitive 
standards  within  2  years,  as  originally 
proposed.  As  the  basis  for  this  belief, 
the  commenter  states  that  interior 
materials  meeting  the  interim  standards 
will  not  be  acceptable  to  airlines  taking 
delivery  both  before  and  after  the 
interim  period  because  of  costly 
complex  spares  and  maintenance 
problems. 

Compliance  with  the  interim 
standards  is  not  expected  to  present  a 
significant  burden  in  itself,  because,  as 
noted  above,  there  are  few  interior 


Federal  Register  /  Vol.  53.  No   165  /  Thursday.  August  25.  1988  /  Rules  and  Regulations        32571 


materials  used  in  current  production  of 
transport  category  airplanes  that  do  not 
have  heat  release  characteristics  that 
are  better  than  the  interim  standards.  As 
discussed  in  the  preamble  to 
Amendments  25-61  and  121-189,  the 
interim  standards  were  established 
primarily  to  prevent  any  degradation  in 
the  present  level  of  safety  due  to 
increased  use  of  materials  found  to  be 
especially  flammable.  While  some 
airlines  may  choose  to  voluntarily  use 
components  that  meet  the  definitive 
standards  in  airplanes  produced  during 
the  interim  period,  it  does  not  appear 
that  their  choice  would  be  due  to  spares 
and  maintenance  considerations. 
Typically,  the  interior  components  that 
must  meet  these  standards  do  not  fail 
unexpectedly  in  service.  Rather,  they 
deteriorate  on  a  slow,  predictable  basis 
due  to  wear  and  tear.  Even  when 
deteriorated,  such  components  are 
frequendy  refurbished  and  reused. 
Consequently,  there  is  no  need  to 
maintain  an  extensive  supply  of  spares 
for  such  components;  and  having  two 
interior  configurations  would  not 
significantly  increase  the  number  of 
spares  needed.  It  appears  that  a  more 
likely  reason  for  voluntarily  using 
components  that  meet  the  definitive 
standards  during  the  interim  period 
would  be  the  safety  benefits  that  will 
result  from  their  use.  In  any  event,  costs 
due  to  voluntary  compUance  are  not 
attributable  to  this  rulemaking. 

The  only  comments  received 
concerning  the  further  adjustments  in 
the  test  apparatus  and  procedures 
recommended  by  the  FAA  Technical 
Center  are  outlined  in  the  notice  of 
reporting  of  the  conunent  period  are 
favorable.  These  adjustments  are, 
therefore,  adopted  as  proposed. 

Since  the  time  Amendment  25-61  was 
adopted,  questions  have  been  raised 
concerning  the  applicabiUty  of  the  type 
certification  standards  contained  in  that 
amendment  to  cabin  windows  and  clear 
vision  panels  in  cabin  partitions,  galleys 
(including  galley  carts  and  other 
rotatable  galley  equipment),  and 
isolated  compartments.  The  FAA  will 
address  these  issues  in  separate 
ndemaking  or  advisory  action. 

Other  nonsubstantive  editorial 
changes  have  also  been  made  for  clarity. 
In  particular.  §  121.312(a)  (1),  (2),  (5),  and 
(6)  have  been  changed  to  clarify  that 
only  compUance  with  {  25.853(a-l)  is 
required,  not  S  25.853  in  its  entirety. 
Minor  nonsubstantive  changes  have  also 
been  made  in  the  test  procedures  to 
more  closely  reflect  the  manner  in  which 
the  tests  are  actually  conducted. 


Regulatory  Evaluation 

/.  Evaluation  of  Cost  and  Benefits 

Two  commenters  reiterate  their 
earlier  contentions  that  the  actual  cos* 
impact  will  be  greater  than  the  value 
estimated  in  the  original  regulatory 
evaluation  for  these  amendments.  The 
FAA  considers  these  comments  worthy 
of  further  discussion.  A  revised 
regulatory  evaluation  reflecting  the 
issues  raised  by  these  comments  has 
been  placed  in  the  docket,  and  the 
revisions  are  summarized  below. 

The  contentions  of  the  commenters 
are  based,  to  a  large  extent  on  the 
premise  that  no  suitable  candidate 
materials  will  be  available  in  time  to 
comply  with  the  new  standards.  The 
FAA  is  aware  of  some  materials  that 
meet  the  new  standards  and  are 
ciurentiy  in  use  in  the  cabins  of 
transport  category  airplanes.  Other 
materials  are  available  for  such  use.  As 
discussed  above,  S  121.312(a)  is 
amended  to  provide  relief  for  the  few 
unique  components  for  which  timely 
compUance  cannot  be  achieved.  The 
rule  has,  therefore,  been  revised  to 
accommodate  their  concerns  to  the 
limited  extent  to  which  the  FAA  concurs 
with  those  comments. 

It  is  difficult  for  either  the  FAA  or  the 
manufacturing  industry  to  estimate  the 
compUance  costs  of  the  new 
flammabiUty  standards  with  great 
precision,  llie  development  of  the  new 
or  modified  manufacturing  processes 
found  necessary  or  desirable  for  the 
fabrication  of  compUant  interior 
components  involves  experimentation 
with  unfamiliar  appUcations  of 
relatively  new  materials.  Estimates  by 
manufacturers  can,  therefore,  be 
expected  to  be  extremely  conservative 
because  of  this  imcertainty.  While  the 
FAA  does  not  consider  the  oost  of 
compUance  to  be  nearly  as  great  as  the 
manufacturers'  estimates,  the  FAA  does 
acknowledge  that  the  adoption  of  these 
new  flammabiUty  standards  will  be 
more  costiy  than  originaUy  estimated. 
Due  to  this  same  uncertainty,  it  is 
difficult  to  predict  the  exact  extent  of 
the  difference  between  the  amount 
originaUy  estimated  and  the  actual  cost. 
Nevertheless,  the  FAA  stiU  considers 
that  the  new  standards  are  in  the  best 
overaU  interest  of  the  pubUc.  It  is 
difficult  to  separate  the  incremental 
costs  of  the  rule  from  the  cost  of  the 
ongoing  research  and  development 
efforts  of  materials  suppUers,  interior 
manufacturers,  and  airplane 
manufacturers.  Indeed,  in  its  regulatory 
evaluation,  the  FAA  anticipated  that 
approximately  48  percent  of  the  U.S. 
airplane  fleet  would  have  met  the  new 
standards  voluntarily  by  the  year  2000; 


therefore,  no  benefits  were  attributed  to 
the  rule  for  those  airplanes  This 
voluntary  action  would  have  a  similar 
mitigating  effect  on  the  costs  of  the  rule. 
This  mitigating  effect  was  not  fully 
recognized  by  the  commenters.  The 
rulemaking  action  of  the  FAA  wiU 
expedite  the  movement  toward 
improved  flammabiUfy  characteristics 
for  airplane  interiors  tiiat  industry  has 
been  pursuing  in  recent  years. 

Furthermore,  the  FAA  only  estimated 
potential  benefits  that  could  be  realized 
by  U.S.  air  carriers.  United  States 
manufacturers,  however,  included 
production  costs  for  future  airplane 
deUveries  to  foreign  airlines  in  their  cost 
estimates.  Consequently,  these 
estimates  were  excessive,  even  after 
aUowance  is  made  for  airplanes  that 
wiU  be  deUvered  by  foreign 
manufacturers  to  U.S.  air  carriers. 

Additionally,  the  FAA  estimate  of 
benefits  attributable  to  the  rule  was 
extremely  conservative.  The  benefits 
were  estimated  using  a  value  of  only 
$650  thousand  per  statistical  fatality 
avoided.  The  Department  of 
Transportation  cunentiy  advocates  a 
minimum  value  of  one  milUon  doUars 
per  statistical  fataUty  avoided  The  FAA 
originaUy  estimated  that  an  average  of 
only  about  nine  Uves  could  potentiaUy 
be  saved  per  year  if  aU  large  transport 
category  airplanes  operated  by  U.S.  air 
carriers  were  equipped  with  interiors 
that  have  improved  flammabiUty 
characteristics  as  a  result  of  bodi 
voluntary  and  FAA  mandated  actions. 
This  estimate,  however,  was  excessively 
low  because  of  a  misinterpretation  of 
the  data  used  in  its  derivation.  The 
estimate  should  have  been  that,  on 
average,  from  nine  to  sixteen  Uves  could 
potentiaUy  be  saved  per  year  from  both 
voluntary  and  FAA  mandated  actions, 
growing  as  traffic  activity,  and 
consequentiy  passenger  exposure, 
increases  over  time.  The  FAA  estimated 
that  the  rulemaking  itself  would 
contribute  to  the  realization  of  these 
potential  safety  improvements  at  a  very 
slow  pace,  with  the  cumulative  share 
attributable  to  the  rulemaking  increasing 
in  annual  increments  of  three  percent 
fit)m  zero  through  1988  to  only  36 
percent  by  the  year  200a  resulting  in  a 
total  of  about  30  potential  fataUties 
avoided.  Thus,  any  appreciable  benefit 
from  the  FAA  action  would  not  be 
realized  until  very  late  in  the  analysis 
period.  Furthermore,  the  most 
substantial  benefits  would  not  be 
realized  until  weU  in  the  futiire.  far 
beyond  the  15  year  analysis  period  used 
in  the  FAA  regulatory  evaluation. 
Nevertheless,  this  is  a  long  term  problem 
requiring  a  long  term  solution;  and,  to 
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achieve  the  safety  objective,  immediate 
action  is  necessary. 

One  final  point  must  be  made  with 
respect  to  the  evaluation  of  benefits. 
Although  estimated  benefits  have  been 
based  upon  average  annual  values  in 
the  evaluation  to  reflect  the  fact  that  an 
accident  could  occur  at  any  time  during 
the  analysis  period,  the  beneBts  of  the 
rule  will,  in  all  likelihood,  be  realized  in 
a  more  random,  erratic  manner,  and  in 
much  larger  increments.  Thus,  this  rule 
could  prevent  numerous  casualties  in  an 
accident  occurring  relatively  soon  after 
its  implementation,  or  in  an  accident 
that  does  not  occur  until  twenty  to  thirty 
years  later.  This  rulemaking  is  intended 
to  prevent  the  worst  case  scenario. 

Some  trade  association  commenters 
estimated  that  the  cost  of  the  rule  to  its 
members  would  be  approximately  $400 
million  through  1999,  or  about  $300 
million  when  discounted  to  the  present. 
The  FAA  has  reviewed  those  estimates 
and  has  concluded  that  they  are 
somewhat  high.  The  FAA  considers  that 
the  cost  to  U.S.  firms  attributable  to 
regulatory  action  would  not  exceed 
about  $250  million  through  1999.  or 
about  $175  million  when  discounted  to 
the  present  The  cost  per  fatality 
avoided  (discoimted  present  value), 
based  upon  saving  30  lives  during  the 
analysis  period,  would  be 
approximately  $5.8  million.  Although 
this  cost  per  fatality  avoided  may  seem 
somewhat  high,  it  must  be  remembered 
that  this  rulemaking  action  represents 
only  the  beginning  of  a  long  term 
solution,  and  that  many  of  the  benefits 
of  the  improved  flammability  standards 
will  not  be  realized  until  long  after  the 
analysis  period.  Further,  to  put  the  costs 
of  this  rule  into  a  more  practical 
perspective,  the  cost  per  U.S. 
enplanement  would  only  be  on  the  order 
of  ten  cents  when  annualized  into  the 
future  using  a  capital  recovery  factor, 
and  divided  by  the  number  of 
enplanements  forecast  for  U.S.  air 
carriers  in  future  years.  (The  cost  per 
enplanement  wotdd  be  even  lower  if 
future  woridwide  enplanements  were 
considered.)  Ten  cents  per  enplanement 
is  far  below  any  meaningful  threshold  of 
perception  by  the  typical  airline 
passenger — the  ultimate  bearer  of  the 
cost  of  this  rulemaking. 

The  present  amendments  involved 
minor  refinements  in  the  test  procedures 
and  apparatus  required  to  demonstrate 
compliance  with  tfie  standards  adopted 
in  the  1966  final  rule  for  materiala.used 
in  the  cabins  of  certain  transport 
category  airplanes,  an  additional 
requirement  for  smoke  testing,  and  a 
provision  that  would  allow  deviations  to 
be  granted  under  special  circumstances 


for  those  few  components  for  which 
timely  compliance  cannot  be  achieved. 

The  refinements  in  the  test  apparatus 
and  procedures  are  intended  only  to 
improve  the  repeatability  of  test  results 
from  one  test  run  to  another  and  fit)m 
one  laboratory  to  another.  These 
refinements  do  not  involve  any  changes 
in  the  heat  release  standards  adopted  in 
Amendment  Nos.  25-61  and  121-189, 
and  therefore  will  not  affect  those 
materials  found  to  be  acceptable  under 
the  new  standards.  The  cost  of  these 
refinements  is  only  a  few  hundred 
dollars  per  test  apparatus. 

The  new  requirement  for  smoke 
testing  is  not  expected  to  be  very  costly 
because  most  airplane  manufacturers 
and  the  latter  firms  that  manufacture 
aircraft  interiors  already  conduct  such 
testing  routinely  as  part  of  their 
procurement  procedures.  Some 
additional  expense  wiU  be  incurred, 
however,  as  a  result  of  conducting  these 
tests  to  meet  a  formal  FAA  certification 
requirement  rather  than  for  less  formal 
purposes.  Further,  there  are 
approximately  a  half  dozen  smaller 
firms  that  fabricate  cabin  interior 
retrofit  kits  and  most  of  these  firms  will 
find  it  necessary  to  obtain  a  smoke  test 
chamber.  This  equipment  can  be 
acquired  for  about  $30,000  per  unit. 
However,  because  those  materials 
meeting  the  recently  adopted  heat 
release  standards  also  meet  the  new 
smoke  standards,  the  smoke  test  will  not 
affect  those  materials  found  to  be 
acceptable  under  the  new  heat  release 
standards.  Therefore,  no  costs  will  be 
incurred  as  a  result  of  the  need  to 
change  materials  to  meet  the  smoke  test 
requirements. 

Finally,  the  deviation  authority  is 
intended  to  provide  relief  to  operators 
only  after  the  FAA  has  determined  that 
special  circumstances  exist.  Because 
this  provision  is  transitional  and  will 
involve  relatively  few  components,  any 
impacts  that  may  result  are  expected  to 
be  minimal. 

n.  Regulatory  Flexibility  Act 
Determination 

A  Final  Regulatory  Flexibility 
Determination  was  made  in  compliance 
with  the  Regulatory  Flexibility  Act  The 
original  conclusion  that  the  amendment 
would  not  result  in  a  significant 
economic  Impact  on  a  substantial 
number  of  small  entities  is  not  altered 
by  the  revised  cost  estimates  or  by  the 
present  amendment  The  airframe 
manufacturers  affected  by  the 
amendments  in  Part  25  are  not  small 
entities.  Small  entities  that  conduct 
operations  under  Part  121  are  defined  by 
FAA  Order  2100.14A,  Regulatory 
Flexibility  Criteria  and  Guidance,  as 


operators  that  owm  nine  or  fewer 
aircraft.  Most  small  entity  operators 
typically  use  airplanes  at  the  smaller 
end  of  the  airplane  size  range  found  in 
Part  121  operations,  and  therefore  would 
use  the  least  expensive  new  interiors 
and  interior  replacement  kits. 
Consequently,  any  incremental  costs 
resulting  from  the  amendments  to  Part 
121  are  not  expected  to  be  burdensome, 
especially  for  existing  airplanes  because 
the  interiors  of  these  airplanes  are 
replaced  very  infrequently,  and  the 
amended  rule  only  requires  that  the  new 
standards  be  met  at  the  first 
substantially  complete  replacement  of 
the  cabin  interior.  Finally,  the  only  small 
entities  that  could  potentially  be 
affected  by  the  present  amendments  are 
the  small  manufacturers  of  interior 
retrofit  kits  that  might  find  it  necessary 
to  obtain  smoke  test  chambers.  Order 
2100.14A  establishes  the  criteria  for  a  "a 
substantial  number  of  small  entities"  as 
"a  number  which  is  not  less  than  eleven 
and  which  is  more  than  one-third  of  the 
small  entities  subject  to  a  proposed  or 
existing  rule."  Because  there  are  only 
about  a  half  dozen  smaller  firms  that 
fabricate  retrofit  kits  (and  some  of  these 
may  even  be  too  large  to  be  considered 
small  entities  under  Order  2100,14A), 
there  are  less  than  the  eleven  firms 
necessary  to  meet  the  "substantial 
number"  criteria.  Therefore,  the  FAA 
has  determined  that  both  the  previous 
and  the  present  amendments  wiU  not 
result  in  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

in.  International  Trade  Assessment 

This  amendment  will  have  no  impact 
on  trade  opportunities  for  both  U.S. 
firms  doing  business  overseas  and 
foreign  firms  doing  business  in  the  U.S., 
as  there  are  no  significant  benefits  or 
costs.  Also,  airplanes  newly 
manufactured  for  the  U.S.  market  will 
have  to  comply  with  the  rules, 
regardless  of  whether  they  are  made  by 
a  U.S.  or  a  foreign  manufacturer. 

Federalism  Implications 

The  regulations  adopted  herein  do  not 
have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  llius,  in  accordance  with 
Executive  Order  12812,  it  is  determined 
that  such  a  regulation  does  not  have 
federaUsm  impUcations  warranting  the 
preparation  of  a  Federalism 
Assessment. 
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Conclusion 

For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined 
that  this  regulation  is  not  considered  to 
be  major  under  Executive  Order  12291. 
The  FAA  has  determined  that  this 
action  is  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979).  In  addition, 
the  FAA  certiHes  that  this  rule  does  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act,  since  none  would  be 
a^ected.  A  regulatory  evaluation  of  this 
action,  including  a  Regulatory  Flexibility 
Determination  and  a  Trade  Impact 
Assessment,  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket.  A  copy  of  this  evaluation  may 
be  obtained  by  contacting  the  person 
identified  under  the  caption  "FOR 

FURTHER  INFORMATION  CONTACT." 

List  of  Subjects 

14CFRPart25 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

14  CFR  Part  121 

Aviation  safety,  Safety,  Air  carriers, 
Air  transportation.  Aircraft,  Airplanes, 
Flammable  materials.  Transportation, 
Common  carriers. 

Adoption  of  the  Amendment 

Accordingly,  Parts  25  and  121  of  the 
Federal  Aviation  Regulations  (FAR).  14 
CFR  Parts  25  and  121  are  amended  as 
follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344, 1354(a),  1355, 
1421, 1423. 1424, 1425. 1428. 1429, 1430;  49 
U.S.C.  106(g)  (Revised  Pub.  L.  97-449,  January 
12, 1983). 

2.  By  amending  §  25.853  by  revising 
paragraph  (a-1)  to  read  as  follows: 

§  25  J53    Compartment  Interiors. 

***** 

(a-l)  For  airplanes  with  passenger 
capacity  of  20  or  more,  interior  ceiling 
and  wall  panels  other  than  lighting 
lenses),  partitions,  and  the  outer 
surfaces  of  galleys,  large  cabinets,  and 
stowage  compartments  (other  than 
underseat  stowage  compartments  and 
compartments  for  stowing  small  items, 
such  as  magazine  and  maps)  must  also 
meet  the  test  requirements  of  Parts  IV 
and  V  of  Appendix  F  of  this  Part,  or 


other  approved  equivalent  method,  in 
addition  to  the  flammable  requirements 
prescribed  in  paragraph  (a)  of  this 
Section. 

***** 

3.  By  amending  Appendix  F  by 
removing  paragraph  (e)(6)  of  Part  IV  and 
marking  it  "reserved;"  removing  Figures 
2  through  5  of  Part  IV;  redesignating 
Figures  6A,  6B.  7,  and  8  of  Part  IV  as 
Figures  2A.  2B,  3,  and  4,  respectively; 
revising  Figiu-es  1,  2A,  2B.  3  and  4  of  Part 
rV;  and  revising  paragraphs  (b)(2).  (3), 
(6),  (7).  (8)  and  (8)(i),  (c)(1).  (d)(1),  (e)(7), 
and  (f)(2)  of  Part  IV  and  adding  a  new 
Part  V  to  read  as  follows: 

Appendix  F 


Part  IV.— Test  Method  to  Determine  the  Heat 
Release  Rate  From  Cabin  Materials  Exposed 
to  Radiant  Heat. 

***** 

(b)  *  *  * 

(2)  Thermopile.  The  temperature  difference 
between  the  air  entering  the  environmental 
chamber  and  that  leaving  is  monitored  by  a 
thermopile  having  five  hot  and  five  cold,  24- 
gauge  Chromel-Alumel  junctions.  The  hot 
junctions  are  spaced  across  the  top  of  the 
exhaust  stack.  10  mm  below  the  top  of  the 
chimney.  One  thermocouple  is  located  in  the 
geometric  center,  with  the  other  four  located 
30  mm  from  the  center  along  the  diagonal 
toward  each  of  the  comers.  The  cold 
junctions  are  located  in  the  pan  below  the 
lower  air  distribution  plate  (see  paragraph 
(b)(4}).  Thermopile  hot  junctions  must  be 
cleared  of  soot  deposits  as  needed  to 
maintain  the  calibrated  sensitivity. 

(3)  Radiation  Source.  A  radiant  heat  source 
for  generating  a  flux  up  to  100  kW/m*.  using 
four  silicon  carbide  elements.  Type  LL,  20 
inches  (50.8  cm)  long  by  %  inch  (1.54  cm) 
O.D.,  nominal  resistance  1.4  ohms,  is  shown 
in  Figures  2A  and  2B.  The  silicon  carbide 
elements  are  mounted  in  the  stainless  steel 
panel  box  by  inserting  them  through  15.9-mm 
holes  in  0.8  mm  thick  ceramic  fiber  board. 
Location  of  the  holes  in  the  pads  and 
stainless  steel  cover  plates  are  shown  in 
Figure  2B.  The  diamond  shaped  mask  of  24- 
gauge  stainless  steel  is  added  to  provide 
imiform  heat  flux  over  the  area  occupied  by 
the  ISO-  by  150-mm  vertical  sample. 
***** 

(6)  Specimen  Holders.  The  150-mm  x  150- 
mm  specimen  is  tested  in  a  vertical 
orientation.  The  holder  (Figure  3}  is  provided 
with  a  specimen  holder  frame,  which  touches 
the  specimen  (which  is  wrapped  with 
aluminum  foil  as  required  by  paragraph  (d)(3) 
of  this  Part)  along  only  the  8-mm  perimeter, 
and  a  "V"  shaped  spring  to  hold  the  assembly 
together.  A  detachable  12-mm  X  12-mm  X 
150-mm  drip  pan  and  two  .020-inch  stainless 
steel  wires  (as  shown  in  Figure  3]  should  be 
used  for  testing  of  materials  prone  to  melting 
and  dripping.  The  positioning  of  the  spring 
and  frame  may  be  changed  to  accommodate 
different  specimen  thicknesses  by  inserting 
the  retaining  rod  in  different  holes  on  the 
specimen  holder. 


Since  the  radiation  shield  described  in 
ASTM  E-906  is  not  used,  a  guide  pin  is  added 
to  the  injection  mechanism.  This  fits  into  a 
slotted  metal  plate  on  the  injection 
mechanism  outside  of  the  holding  chamber 
and  can  be  used  to  provide  accurate 
positioning  of  the  specimen  face  after 
injection.  The  front  surface  of  the  specimen 
shall  be  100  mm  from  the  closed  radiation 
doors  after  injection. 

The  specimen  holder  clips  onto  the 
mounted  bracket  (Figure  3).  The  mounting 
bracket  is  attached  to  the  injection  rod  by 
three  screws  which  pass  through  a  wide  area 
washer  welded  onto  a  V4-inch  nut.  The  end  of 
the  injection  rod  is  threated  to  screw  into  the 
nut  and  a  .020  inch  thick  wide  area  washer  is 
held  between  two  V4-inch  nuts  which  are 
adjusted  to  tightly  cover  the  hole  in  the 
radiation  doors  through  which  the  injection 
rod  or  calibration  calorimeter  pass. 

(7)  Calorimeter.  A  total-flux  type 
calorimeter  must  be  mounted  in  the  center  of 
a  V4-inch  Kaowool  "M"  board  inserted  in  the 
sample  holder  to  measure  the  total  heat  flux. 
The  calorimeter  must  have  a  view  angle  of 
180  degrees  and  be  calibrated  for  incident 
flux.  The  calorimeter  calibration  must  be 
acceptable  to  the  Administrator. 

(8)  Pilot-Flame  Positions.  Pilot  ignition  of 
the  specimen  must  be  accompUshed  by 
simultaneously  exposing  the  specimen  to  a 
lower  pilot  burner  and  an  upper  pilot  burner, 
as  described  in  paragraph  (b)(8)(i)  and 
(b)(8)(ii),  respectively.  The  pilot  burners  must 
remain  lighted  for  the  entire  5-minute 
duration  of  the  test. 

(i)  Lower  Pilot  Burner.  The  pilot-flame 
tubing  must  be  6.3  mm  O.D.,  0.8  mm  wall, 
stainless  steel  tubing.  A  mixture  of  120  cm'/ 
min.  of  methane  and  850  cm'/min.  of  air  must 
be  fed  to  the  lower  pilot  flame  burner.  The 
normal  position  of  the  end  of  the  pilot  burner 
tubing  is  10  mm  from  and  perpendicular  to 
the  exposed  vertical  surface  of  the  specimen. 
The  centerline  at  the  outlet  of  the  burner 
tubing  must  interest  the  vertical  centerline  of 
the  sample  at  a  point  5  mm  above  the  lower 
exposed  edge  of  the  specimen. 
***** 

(c)  *  •  * 

(1)  Heat  Release  Rate.  A  burner  as  shown 
in  Figure  4  must  be  placed  over  the  end  of  the 
lower  pilot  flame  tubing  using  a  gas  tight 
connection.  The  flow  of  gas  to  the  pilot  flame 
must  be  at  least  99  percent  methane  and  must 
be  accurately  metered.  Prior  to  usage,  the  wet 
test  meter  is  properly  leveled  and  filled  with 
distilled  water  to  the  tip  of  the  internal 
pointer  while  no  gas  is  flowing.  Ambient 
temperature  and  pressure  of  the  water  are 
based  on  the  internal  wet  test  meter 
temperature.  A  baseline  flow  rate  of 
approximately  1  liter/min  is  set  and 
increased  to  higher  preset  flows  of  4,  6,  8,  6, 
and  4  hters/min.  The  rate  is  determined  by 
using  a  stopwatch  to  time  a  complete 
revolution  of  the  wet  test  meter  for  both  the 
baseline  and  higher  flow,  with  the  flow 
returned  to  baseline  before  changing  to  the 
next  higher  flow.  The  thermopile  baseline 
voltage  is  measured.  The  gas  flow  to  the 
burner  must  be  increased  to  the  higher  preset 
flow  and  allowed  to  bum  for  2.0  minutes,  and 
the  thermopile  voltage  must  be  measured. 
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The  sequence  it  repeated  until  all  five  values 
have  been  determined.  The  average  of  the 
five  vahies  must  be  used  as  the  calibration 
factor.  The  procedure  must  be  repeated  if  the 
percent  relative  standard  deviation  is  greater 
than  5  percent.  Calculations  are  shown  in 
paragraph  (f). 


(d)  Sample  Preparation. 

(1)  The  standard  siie  for  vertically 
mounted  specimens  is  150  x  ISO  mm  with 
thicknesses  op  to  45  mm. 


(e)  Procedure. 

***** 

(6)  [Reserved] 

(7)  Injection  of  the  specimen  and  closure  of 
the  inner  door  marks  time  zero.  A  record  of 
the  thermopile  output  with  at  least  one  data 
point  per  second  must  be  made  during  the 
time  the  specimen  is  in  the  environmental 
chamber. 
***** 

(f)  *  *  * 
(1)  *  *  * 


(2)  Heat  release  rates  may  be  calculated 
from  the  reading  of  the  thermopile  output 
voltage  at  any  instant  of  time  as 


HRR  = 


.02323m* 


HRR=Heat  release  Rate  kw/m» 
Va= measured  thermopile  voltage  (mv) 
K|i= Calibration  Factor  (Kw/mv) 

BttXmO  CODE  4t10-19-M 
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Figure  1.  Release  Rate  Apparatus 
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(Unless  denoted  otherwise  all  dimensions  are  in  millimeters.) 
Figure  2A.  "Qlobar"  Radiant  Panel 


1988 
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Figure  2B.  "Globar"  Radiant  Panel 
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Part  V.  Test  Method  to  Determine  the  Smoke 
Emission  Characteristics  of  Cabin  Materials 

(a)  Summary  of  Method.  The  specimens 
must  be  constructed,  conditioned,  and  tested 
in  the  flaming  mode  in  accordance  with 
American  Society  of  Testing  and  Materials 
(ASTM)  Standard  Test  Method  ASTM  F814- 
83. 

(b)  Acceptance  Criteria.  The  specific 
optical  smoke  density  (D,),  which  is  obtained 
by  averaging  the  reading  obtained  after  4 
minutes  with  each  of  the  three  specimens, 
shall  not  exceed  200. 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

4.  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a],  1355, 1356, 
1357, 1401, 1421-1430, 1472, 1485,  and  1502;  49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-449,  January 
12, 1983)  49  CFR  1.47(a). 

5.  By  amending  §  121.312  by  revising 
paragraphs  (a)(1),  (a)(2),  (a)(5).  and  (a)(6) 
to  read  as  follows  and  by  adding  a  new 
paragraph  (a)(7): 

§  121.312    Materials  for  compartmant 


(a)  *  *  * 

(1)  All  airplanes  manufactured  on  or 
after  August  20, 1988,  but  prior  to  August 
20, 1990,  must  comply  with  the  heat 
release  rate  testing  provisions  of 
§  25.853(a-l)  in  effect  on  August  20, 1986 


or  the  date  of  a  later  amendment 
thereto,  except  that  the  total  heat 
release  over  the  first  2  minutes  of 
sample  exposure  must  not  exceed  100 
kilowatt  minutes  per  square  meter  and 
the  peak  heat  release  rate  must  not 
exceed  100  kilowatts  per  square  meter. 
(2)  All  airplanes  manufactured  on  or 
after  August  20, 1990,  must  comply  with 
the  heat  release  rate  and  smoke  testing 
provisions  of  §  25.853(a-l)  in  effect  on 

September  26, 1988. 

***** 

(5)  Upon  the  first  substantially 
complete  replacement  of  the  cabin 
interior  components  subject  to 

§  25.853(a-l)  on  or  after  August  20, 1988, 
but  prior  to  August  20, 1990,  airplanes 
type  certificated  after  January  1, 1958, 
must  comply  with  the  heat  release  rate 
testing  provisions  of  that  paragraph  in 
effect  on  August  20, 1986,  or  the  date  of 
a  later  amendment  thereto,  except  that 
the  total  heat  release  over  the  first  2 
minutes  of  sample  exposure  shall  not 
exceed  100  kilowatt-minutes  per  square 
meter,  and  the  peak  heat  release  rate 
shall  not  exceed  100  kilowatts  per 
square  meter. 

(6)  Upon  the  first  substantially 
complete  replacement  of  the  cabin 
interior  components  identified  in 

S  25.853(a-l)  on  or  after  August  20, 1990, 
airplanes  type  certificated  after  January 
1, 1958,  must  comply  with  the  heat 
release  rate  and  smoke  testing 
provisions  of  that  paragraph  in  effect  on 
September  26, 1988. 


(7)  Contrary  provisions  of  this  section 
notwithstanding,  the  Manager  of  the 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  may  authorize  deviation 
from  the  requirements  of  paragraph 
(a)(1),  (a)(2),  (a)(5),  or  {a)(6)  of  this 
section  for  specific  components  of  the 
cabin  interior  which  do  not  meet 
applicable  flammability  and  smoke 
emission  requirements,  if  the 
determination  is  made  that  special 
circumstances  exist  that  make 
compliance  impractical.  Such  grants  of 
deviation  will  be  limited  to  those 
airplanes  manufactured  within  1  year 
after  the  applicable  date  specified  in 
this  section  and  those  airplanes  in 
which  the  interior  is  replaced  within  1 
year  of  that  date.  A  request  for  such 
grant  of  deviation  must  include  a 
thorough  and  accurate  analysis  of  each 
component  subject  to  §  25.853{a-l),  the 
steps  being  taken  to  achieve 
compliance,  and,  for  the  few 
components  for  which  timely 
compliance  will  not  be  achieved, 
credible  reasons  for  such 
noncompliance. 
***** 

Issued  in  Washington,  DC,  on  August  19, 
1988. 

T.  Allan  McArtor, 
Administrator 
[FR  Doc.  88-19283  Filed  8-23-88;  9:58  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3386-8] 

Proposed  Effluent  Guidelines 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  plans  to 

implement  Section  304(m)  of  the  Water 

Quality  Act. 

summary:  This  notice  announces  the 
Agency's  proposed  plans  for  reviewing 
existing  effluent  guidelines  and 
promulgating  new  effluent  guidelines  to 
implement  section  304(m]  of  the  Clean 
Water  Act.  as  amended  by  the  1987 
Water  Quality  Act  (Pub.  L.  100-^).  EPA 
is  requesting  comment  on  all  aspects  of 
its  proposed  plans  and  the  criteria  used 
to  select  existing  guidelines  for  review 
and  revision  and  to  select  new  industrial 
categories  for  the  promulgation  of 
effluent  guidelines. 

DATE:  Comments  must  be  received  on  or 
before  October  24, 1988. 
ADDRESS:  Comments  should  be 
addressed  to  Ms.  Marion  Thompson, 
Industrial  Technology  Division  (WH- 
552).  U.S.  Environmental  Protection 
Agency,  401  M  St.  SW..  Washington  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  O'Farrell,  Industrial 
Technology  Division  (WH-552).  U.S. 
Environmental  Protection  Agency,  401  M 
St.  SW.,  Washington.  DC  20460, 
telephone  202-382-7137. 
SUPPLEMENTARY  INFORMATION: 

I.  Legal  Authority 

This  notice  is  published  under  the 
authority  of  section  304(m)  of  the  Clean 
Water  Act,  33  U.S.C.  1251  et.  seq..  (as 
amended  most  recently  by  the  Water 
Quality  Act  of  1987,  Pub.  L.  10O-4).  The 
1987  Water  Quality  Act  ("WQA")  added 
new  requirements  to  section  304  of  the 
Clean  Water  Act. 

II.  Background 

A.  Statutory  Requirements  and  the 
Effluent  Guidelines  Program 

The  Clean  Water  Act  (CWA)  controls 
the  discharge  of  pollutants  into  the 
nation's  surface  waters.  Specifically, 
section  301(a]  prohibits  the  discharge  of 
any  pollutant  by  any  person  except  in 
compliance  with  sections  301.  302,  306, 
307,  318.  402.  and  404  of  the  Act. 

Wastewaters  from  industrial  sources 
are  discharged  into  the  nation's  surface 
waters  in  two  principal  ways:  Directly 
into  surface  waters  of  the  United  States 
by  direct  dischargers,  or  indirectly 
through  publicly  owned  treatment  works 
(POTWs)  by  indirect  dischargers. 


Industrial  wastewaters  from  indirect 
dischargers  mixed  with  domestic  and 
commercial  wastewaters  in  municipal 
collection  systems  are  treated  at 
municipal  treatment  systems  (POTWs) 
and  discharged  to  surface  waters. 

Industrial  and  municipal  wastewaters 
have  been  found  to  contain  pollutants 
which  harm  receiving  waters,  aquatic 
life,  and  human  health.  The  Federal 
Water  Pollution  Control  Act  (FWPCA) 
of  1972  established  a  program  to  restore 
and  maintain  the  integrity  of  the  nation's 
waters.  To  implement  the  Act.  Congress 
directed  EPA  to  issue  effluent 
guidelines,  pretreatment  standards,  and 
new  source  performance  standards  for 
industrial  dischargers.  These  regulations 
were  to  be  based  principally  on  the 
degree  of  effluent  reduction  attainable 
through  the  application  of  treatment 
technologies.  In  1977,  the  amendments 
to  the  FWPCA.  known  as  the  Clean 
Water  Act  Amendments,  stressed 
additional  control  of  65  toxic 
compounds  or  classes  of  compounds 
(from  which  EPA  later  developed  a  list 
of  126  priority  pollutants).  To  further 
strengthen  the  toxic  control  program, 
section  304(e).  added  by  the  1977 
amendments,  authorizes  the 
Administrator  to  establish  management 
practices  to  control  toxic  and  hazardous 
pollutants  in  plant  site  runoff,  spillage  or 
leaks,  sludge  or  waste  disposal,  and 
drainage  from  raw  material  storage. 

The  CWA  calls  for  achieving 
technologically  based  effluent 
limitations  for  industrial  direct 
dischargers  in  two  stages.  First,  section 
301(b)(1)(A)  directed  the  achievement  of 
effluent  limitations  requiring  application 
of  the  best  practicable  control 
technology  currently  available  (BPT). 
Effluent  limitations  based  on  BPT  are 
generally  to  represent  the  average  of  the 
best  treatment  technology  performance 
in  an  industrial  category.  Second,  for  the 
toxic  pollutants  listed  in  section  307(a) 
and  for  nonconventional  pollutants, 
section  301(b)(2)  (A).  (C),  (D)  and  (F) 
directed  the  achievement  of  effluent 
limitations  requiring  application  of  the 
"best  available  technology  economically 
achievable"  (BAT).  Effluent  limitations 
based  on  BAT  are  to  represent  at  a 
minimum  the  best  treatment  technology 
performance  in  the  industrial  category 
that  is  technologically  and  economically 
achievable.  For  conventional  pollutants 
listed  under  section  304(a)(4).  section 
301(b)(2)(E)  directed  effluent  limitations 
based  on  the  performance  of  best 
conventional  pollutant  control 
technology  (BCT). 

To  ensure  that  such  limitations  remain 
current  with  the  state  of  the  industry 
and  with  available  treatment 
technologies,  section  304(b)  require  EPA 


to  revise  effluent  limitations  and 
guidelines  at  least  annually  if 
appropriate.  In  addition,  section  301(d) 
also  required  the  Agency  to  review  and 
revise,  if  appropriate,  any  effluent 
limitation  required  by  section  301(b)(2), 
pursuant  to  procedures  established 
under  that  section.  Section  306  provided 
for  technology-based  standards  for  new 
sources  (known  as  new  source 
performance  standards,  or  NSPS).  These 
standards  must  be  based  on  the  best 
demonstrated  control  technology, 
processes,  operating  methods,  or  other 
alternatives. 

Section  402  of  the  CWA  provided  for 
the  issuance  of  permits  to  direct 
dischargers  under  the  National  Pollutant 
Discharge  Elimination  System  (NPDES). 
These  permits,  which  are  required  by 
section  301,  are  issued  either  by  EPA  or 
by  a  State  agency  approved  to 
administer  the  NPDES  program. 
Individual  NPDES  permits  must 
incorporate  applicable  technology-based 
limitations  contained  in  guidelines  and 
standards  for  the  industrial  category  in 
question.  Where  EPA  has  not 
promulgated  applicable  technology- 
based  effluent  limitations  and  guidelines 
for  an  industry,  section  402(a)(1)(B) 
provided  that  the  permit  must 
incorporate  such  conditions  as  the 
Administrator  determines  are  necessary 
to  carry  out  the  provisions  of  the  Act.  In 
other  words,  the  permit  writer  uses  best 
professional  judgment  (BPJ)  to  establish 
limitations  for  the  dischargers. 

Indirect  dischargers  are  regulated  by 
the  general  pretreatment  regulations  (40 
CFR  Part  403)  and  pretreatment 
standards  for  new  and  existing  sources 
(PSNS  and  PSES)  covering  specific 
industrial  categories.  These  standards 
under  sections  307  (b)  and  (c)  apply  to 
the  discharge  of  pollutants  from 
industrial  sources  which  interfere  with 
or  pass  through  POTWs.  Pretreatment 
standards  are  enforced  by  POTWs  or  by 
State  or  Federal  authorities.  The 
standards  covering  specific  industries 
are  generally  analogous  to  the 
limitations  imposed  on  direct 
dischargers. 

B.  New  Requirements:  Section  304(m) 

On  February  4, 1987.  the  Water 
Quality  Act  of  1987  became  effective. 
The  WQA  strengthens  the  CWA  through 
changes  designed  to  improve  water 
quality.  One  of  these  changes,  the 
addition  of  section  304(m).  requires  EPA 
to  publish  the  Agency's  plans  to  review 
and  revise  existing  effluent  guidelines 
and  promulgate  new  guidelines  for 
dischargers  of  toxic  and 
nonconventional  pollutants. 
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Specifically,  section  304(m)(l)  requires 
the  Agency  to  publish  in  the  Federal 
Register  a  plan  to  review  and  revise 
existing  effluent  guidelines  and  to 
identify  and  promulgate  guidelines  for 
categories  discharging  toxic  and 
nonconventional  pollutants  for  which 
guidelines  have  not  been  previously 
published.  The  plan  must  establish  a 
schedule  for  the  annual  review  and 
revision  of  promulgated  effluent 
guidelines;  must  identify  industrial 
categories  discharging  toxic  or 
nonconventional  pollutants  that  are  not 
covered  by  promulgated  guidelines 
under  sections  304(b)(2]  and  306;  and 
must  establish  a  schedule  for 
promulgating  guidelines  for  the 
industrial  categories  so  identified.  In  the 
case  of  industrial  categories  for  which 
guidelines  have  not  been  promulgated 
that  are  listed  in  the  first  published  plan, 
EPA  must  establish  a  schedule  which 
calls  for  promulgation  of  effluent 
guidelines  within  four  years  after 
enactment  of  the  WQA.  For  categories 
listed  in  later  plans,  the  schedule  must 
call  for  promulgation  of  guidelines 
within  three  years  after  publication  of 
the  plan  in  question. 

Section  304(m)(2)  also  requires  EPA  to 
provide  for  public  review  and  comment 
on  the  plan  before  final  publication. 

III.  Purpose 

The  purpose  of  today's  Notice  is  to 
describe  EPA's  plans  to  implement 
Section  304(m).  The  notice  will:  (1) 
Identify  industries  for  which  new  or 
revised  guidelines  and  standards  are 
currently  being  developed;  (2)  describe 
the  procedures  followed  by  the  Agency 
in  selecting  and  evaluating  additional 
candidates  for  new  or  revised  guidelines 
and  standards;  (3)  explain  the  criteria 
the  Agency  will  consider  when  deciding 
whether  to  initiate  rulemakings  for  these 
industries;  and  (4)  solicit  public 
comment  on  all  aspects  of  today's 
notice. 

Appendix  A  of  this  Notice  lists 
existing  industrial  categories  or 
subcategories  that  EPA  is  reviewing  as 
potential  candidates  for  revised 
guidelines.  This  review  is  required  by 
section  304(m)(l)(Al.  EPA  will,  as 
needed,  revise  this  list.  Section  304(m) 
requires  EPA  to  publish  schedules  for 
the  annual  review  and  revision  of 
existing  guidelines.  If  and  when  EPA 
decides  to  initiate  rulemakings  for  any 
of  these  industries,  it  will  identify  the 
industries  in  a  subsequent  Federal 
Register  notice  pursuant  to  section 
304{m). 

Appendix  B  is  a  list  of  industrial 
categories  and  subcategories 
discharging  toxic  and  nonconventional 
pollutants  for  which  BAT  guidelines  and 


NSPS  have  not  been  promulgated.  These 
categories  are  under  review  as  potential 
candidates  for  BAT  guidelines  and 
NSPS.  Most  were  selected  for  section 
304(m){l)(B)  review  because  of  Domestic 
Sewage  Study  findings  (see  Section  V). 
If  the  Agency  decides  that  rulemaking  is 
appropriate  for  these  industrial 
categories,  it  will,  pursuant  to  section 
304{m),  publish  schedules  for  these 
guidelines  that  call  for  promulgation  not 
later  than  three  years  after  final 
identification  of  the  industries  in  the 
Federal  Register. 

Although  section  304tm)  mandates  the 
publication  of  schedules  both  for 
reviewing  and  revising  existing 
guidelines  and  for  promulgating  new 
guidelines  and  standards,  only  in  the 
case  of  new  guidelines  and  standards 
does  the  schedule  include  a  date  for 
promulgation  (three  years  after 
publication  of  the  Federal  Register 
notice  identifying  the  industrial  category 
in  question).  EPA  interprets  section 
304(m)  to  mean  that  these  "new" 
industries  are  categories  or 
subcategories  for  which  BAT  guidelines 
and  NSPS  have  not  previously  been 
promulgated  (even  though  BPT 
guidelines  may  have  been  promulgated). 
New  industries  are  subject  to  the  above- 
mentioned  three-year  promulgation 
schedule.  An  "existing  "  industry  under 
section  304(m]  is  a  category  or 
subcategory  for  which  BAT  guidelines 
have  been  promulgated.  Existing 
industries  are  not  subject  to  a  schedule 
for  promulgation. 

Part  IV  of  this  Notice  describes 
industries  and  subcategories  currently 
being  revised.  Parts  V  and  VI  of  this 
Notice  describe  EPA  procedures  for 
selecting  and  evaluating  both  existing 
industries  (for  review  and  revision)  and 
new  industries  (for  consideration  for 
rulemaking)  and  the  criteria  for  deciding 
whether  to  initiate  rulemaking.  To  the 
extent  necessary,  these  procedures  and 
criteria  will  be  modified  to  reflect 
specific  Congressional  or  judicial 
directives. 

EPA  is  including  in  this  notice  plans 
for  new  or  revised  pretreatment 
standards  for  indirect  dischargers,  as 
well  as  new  or  revised  new  source 
performance  standards.  The  Agency 
recognizes  that  section  304(m)  does  not 
require  EPA  to  review  and  revise  such 
standards  or  to  promulgate  such 
standards  except  for  new  source 
performance  standards  for  industries 
not  heretofore  covered  by  them. 
Nevertheless,  EPA  has  in  the  past 
generally  proposed  these  standards  for 
an  industrial  category  when  guidelines 
for  direct  dischargers  in  that  category 
were  proposed.  The  Agency  will 
continue  to  do  this  in  the  future, 


whenever  appropriate.  Therefore,  plans 
presented  in  this  notice  cover  new 
source  performance  and  pretreatment 
standards  as  well  as  effluent  limitations 
and  guidelines  for  direct  dischargers. 

IV.  Development  of  New  or  Revised 
Guidelines;  Industries  Already  IdentiHcd 

For  six  industrial  categories,  EPA  has 
activities  underway  that  are  anticipated 
to  result  in  the  promulgation  of  new  or 
revised  effluent  guidelines  and 
standards.  One  involves  a  promulgated 
rulemaking  for  which  EPA  has  initialed 
a  new  rulemaking  for  the  entire 
industrial  category  in  response  to  a 
court  ordered  remand.  One  of  these  is 
an  industry  subcategory  for  which  the 
Agency  does  not  currently  have  BAT 
guidelines  and  new  source  performance 
standards.  In  three  other  cases,  legal 
challenges  to  promulgated  regulations 
led  to  negotiated  agreements  to  settle 
litigation  by  initiating  rulemaking. 
Negotiated  agreements  usually  follow 
discussions  with  litigants  who  may 
demostrafe  by  various  means  (including 
the  submission  of  technical  data)  the 
need  for  adjustments  to  some  parts  of  a 
promulgated  guideline.  For  the  sixth 
activity  the  Agency  has  decided  to 
proceed  with  revisions  to  an  existing 
guideline. 

A.  Pesticide  Manufacturers.  Packagers, 
and  Formulators  (40  CFR  Part  455) 

EPA  is  preparing  a  proposed 
regulation  establishing  guidelines  and 
standards  for  the  pesticide  chemical 
point  source  category.  Following  legal 
challenge,  the  Agency  determined  that 
there  were  errors  in  the  data  base  used 
to  derive  the  numerical  limitations  in  the 
pesticide  regulation  published  on 
October  4, 1985  (50  FR  40672).  EPA 
therefore  filed  a  motion  with  the  U.S. 
Court  of  Appeals  for  tlie  Eleventh 
Circuit  requesting  a  remand  of  the 
regulation  to  the  Agency  for 
reconsideration  of  the  rule.  On  July  25, 
1986,  the  Court  granted  EPA's  motion. 
The  currently  valid  effluent  guidelines 
for  the  pesticide  industry  set  BPT 
limitations  only.  Section  301(f)  of  the 
WQA  required  BAT  guidelines  to  be 
promulgated  for  this  industry  by 
December  31. 1986. 

In  addition  to  promulgating  defensible 
regulations  to  replace  those  remanded 
by  the  Court  of  Appeals,  it  is  anticipated 
that  the  guidelines  and  standards 
published  for  this  industry  will  include 
limitations  for  other  pollutants  not 
identified  by  the  remanded  regulation. 
The  Agency's  preliminary  analysis 
shows  significant  changes  in  the 
industry  requiring  a  major  data 
collection  effort.  EPA  expects  to 
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promulgate  a  final  rule  in  this  industrial 
category  in  1991. 

B.  Offshore  Oil  and  Gas  Extraction  (40 
CFR  Part  435) 

EPA  promulgated  effluent  limitations 
and  guidelines  (40  FR  42543.  September 
15, 1975]  and  proposed  additional 
guidelines  and  standards  (40  FR  42572, 
September  15, 1975)  for  the  offshore 
segment  of  the  oil  and  gas  extraction 
point  source  category.  In  a  Settlement 
Agreement  entered  in  an  action  brought 
in  1979  by  the  Natural  Resources 
Defense  Council  (NRDC)  and  joined  by 
the  American  Petroleum  Institute  (API) 
NRDC  V.  Costle.  C.A.  No.  79-3442, 
D.D.C.),  the  Agency  agreed  to  develop 
final  NSPS  to  control  discharges  from 
offshore  oil  and  gas  facilities.  These 
activities  generate  wastes  that  include 
produced  water,  deck  drainage,  drilling 
muds,  fluids  and  cuttings,  produced 
sand,  and  sanitary  and  domestic  wastes. 

Subsequent  to  the  Settlement 
Agreement,  EPA  withdrew  the  NSPS 
and  BAT  regulations,  which  had  been 
promulgated  in  1975:  and  collected  and 
examined  data  that  became  available 
since  the  earlier  proposal.  The  Agency 
has  since  evaluated  current  and 
projected  offshore  drilling  and 
production  activities,  drilling  fluid 
characteristics,  old  and  new  alternative 
treatment  technologies,  environmental 
impacts,  and  economic  costs  of  pollution 
control.  EPA  has  also  used  analytical 
protocols  to  confirm  the  presence  of  and 
further  quantify  concentrations  of  toxic 
pollutants  in  produced  water  discharges 
at  30  production  facilities  in  the  Gulf  of 
Mexico.  Priority  pollutant  sampling 
efforts  were  also  conducted  at  sites  in 
Alaska  and  California. 

On  August  25, 1985,  EPA  reproposed 
NSPS  and  BAT  effluent  limitations.  In 
the  same  notice,  the  Agency  also 
proposed  best  conventional  technology 
(OCT)  effluent  limitations  and  certain 
amendments  to  BPT  effluent  limitations 
(50  FR  34592).  EPA  has  met  periodically 
with  representatives  of  NRDC  and  API 
to  inform  them  of  the  Agency's  progress 
in  fulfilling  the  terms  of  the  Settlement 
Agreement.  The  Agency  plans  to 
publish,  in  the  next  few  weeks,  a 
Federal  Register  notice  of  availability 
for  review  of  the  additional  data 
collected.  EPA  also  plans  to  repropose 
BCT  effluent  limitations  in  late  1988.  The 
final  BAT  and  BCT  effluent  limitations 
and  NSPS  for  drilling  wastestreams  are 
expected  to  be  promulgated  in  1990,  at 
which  time  the  proposed  amendments  to 
the  BPT  effluent  limitations  will  also  be 
addressed. 


C.  Nonferrous  Metals  Forming  (40  CFR 
Part  471) 

On  August  23. 1985.  EPA  promulgated 
effluent  guidelines  and  standards  for  the 
nonferrous  metals  forming  category  (50 
FR  34242).  In  response  to  several 
challenges  to  the  rule,  on  November  5. 

1986,  the  Agency  entered  into  a 
settlement  agreement  in  which  it  agreed 
to  propose  amendments  to  BPT  and  BAT 
effluent  limitations  guidelines,  NSPS, 
PSES.  and  PSNS  in  the  nickel-cobalt 
forming  and  zirconium-hafnium  forming 
subcategories  [Inco  Alloys 
International.  Inc.  v.  EPA,  Geneivl 
Electric  Co.  v.  EPA.  U.S.  Court  of 
Appeals  for  the  Sixth  Circuit, 
Consolidated  Nos.  86-3091  and  8&-3092). 
The  Agency  plans  to  propose  the 
amendments  in  1988. 

D.  Nonferrous  Metals  Manufacturing 
(Phase  11-40  CFR  Part  421) 

On  September  20. 1985.  EPA 
promulgated  final  effluent  Hmitations 
guidelines  and  standards  for  portions  of 
this  industrial  category  (50  FR  38726). 
The  regulation  was  challenged  by 
several  regulated  parties.  On  May  19, 

1987,  EPA  entered  into  another 
settlement  agreement  in  which  it  agreed 
to  propose  to  amend  BPT  and  BAT 
limits,  NSPS,  PSES.  and  PSNS  in  the 
primary  beryllium  subcategory  [Brush 
Wellman.  Inc.  v.  EPA.  U.S.  Court  of 
Appeal  for  the  Third  Circuit,  No.  86- 
3072).  On  May  20. 1987.  the  Agency 
entered  into  a  settlement  agreement  in 
which  it  agreed  to  propose  to  amend 
BPT  and  BAT  limits,  NSPS,  PSES,  and 
PSNS  for  the  secondary  precious  metals 
subcategory  [Englehard  Co.  v.  EPA, 
Johnson  Matthey.  Inc.  v.  EPA,  United 
States  Court  of  Appeals  for  the  Third 
Circuit.  Consolidated  Nos.  85-3694  and 
85-3726).  In  addition,  on  June  8. 1987, 
EPA  entered  into  a  settlement 
agreement  in  which  the  Agency  agreed 
to  propose  new  effluent  limitations  and 
guidelines  and  standards  for  the 
secondary  molybdenum  and  vanadium 
subcategory  [Gulf  Chemical  and 
Metallurgical  Company  v.  EPA,  U.S. 
Court  of  Appeals  for  the  Third  Circuit. 
No.  86-3039). 

Finally,  on  June  9, 1987,  the  Agency 
entered  info  a  settlement  agreement  in 
which  the  Agency  agreed  to  propose  to 
suspend  certain  BAT  effluent 
limitations,  NSPS,  and  PSNS  in  the 
metallurgical  acid  plant  subcategory  and 
to  propose  to  suspend  certain  BPT  and 
BAT  effluent  limitations,  NSPS.  and 
PSNS  in  the  primary  molybdenum  and 
rhenium  subcategory.  The  Agency  also 
agreed  to  propose  amendments  to  BPT 
and  BAT  effluent  limitations.  NSPS, 
PSES,  and  PSNS  in  the  secondary 


tungsten  and  cobalt  subcategories 
[Amax,  Inc.  v.  EPA,  GTE  Products  Corp. 
V.  EPA.  U.S.  Court  of  Appeals  for  the 
Third  Circuit.  Consolidated  Nos.  85-3560 
and  85-3625).  EPA  plans  to  propose  all 
of  the  above  amendments  in  19188. 

E.  Aluminum  Forming  (40  CFR  Part  467) 

On  October  24, 1983  (48  FR  49126)  and 
March  27. 1984  (49  FR  11629).  EPA 
promulgated  final  effluent  limitations 
guidelines  and  standards  for  the 
aluminum  forming  category.  Under  a 
Settlement  Agreement  [Aluminum 
Association,  Inc.  et.  al.  v.  EPA, 
Aluminum  Extruders  Council,  et.  al.  v. 
EPA,  U.S.  Court  of  Appeals  for  the  Sixth 
Circuit.  Consolidated  Nos.  84-3090  and 
84-3091),  EPA  has  agreed  to  propose  to 
amend  portions  of  the  aluminum  forming 
regulation  or  to  add  preamble  language 
relating  to:  (1)  Nonscope  waters:  (2) 
discharge  allowance  for  hot  water  seal; 
(3)  the  BAT  and  PSES  pollutant 
discharge  allowances  for  the  cleaning  or 
etching  rinse  in  the  extrusion  and 
forging  subcategories  (Subparts  C  and  D, 
respectively);  (4)  the  discharge 
allowance  for  the  alternative  monitoring 
parameter  of  oil  and  grease  for  PSES;  (5) 
the  BPT  and  NSPS  requirement  for  pH  in 
the  direct  chill  casting  contact  cooling 
water  ancillary  operation;  and  (6)  the 
addition  of  a  definition  for  hot  water 
seal  to  the  general  definitions  of  40  CFR 
Part  467.  These  amendments  were 
proposed  on  March  19, 1986  (51  FR  9618) 
and  the  Agency  expects  to  promulgate 
final  amendments  in  1988. 

F.  Pulp,  Paper,  and  Paperboard 
Manufacturing  (40  CFR  Parts  430  and 
431) 

EPA  promulgated  eftluent  limitations 
guidelines  and  standards  for  the  pulp, 
paper,  and  paperboard  point  source 
category  on  November  18. 1982  (47  FR 
52006).  Since  that  time,  results  received 
from  the  National  Dioxin  Study  indicate 
that  dioxin  was  present  in  fish  samples 
collected  downstream  from  pulp  and 
paper  mills.  EPA  then  conducted  a 
dioxin  study  at  five  pulp  and  paper  mills 
(U.S.  EPA/Paper  Industry  Cooperative 
Dioxin  Screening  Study  or  "Five  Mill 
Study"),  and  dioxin  was  detected  in 
most  of  the  wastewater  sludges,  treated 
effluents,  and  bleached  pulps  from  all 
five  pulp  and  paper  mills. 

A  second  EPA/Paper  Industry 
Cooperative  Study,  signed  on  April  25, 
1988,  will  obtain  additional  information 
on  dioxin  discharges  from 
approximately  105  mills  that  use 
chlorine  or  chlorine  derivatives  to 
bleach  chemical  wood  pulp.  In  addition, 
the  Agency  has  initiated  sampling  for 
additional  pollutants  of  concern.  Data 


Federal  Re^^ter  /  Vol.  53.  No.  165  /  Thursday.  August  25.  1983  /  Notices 


32587 


gathered  in  these  efforts  will  be  used  to 
revise  the  BAT  effluent  limitations,  new 
source  performance  standards,  and 
pretreatment  standards  for  the  pulp, 
paper,  and  paperboard  industry. 

V.  Selecting  and  Evaluating  Potential 
Candidates  for  New  or  Revised 
Guiddines  and  Standards 

As  discussed  above,  section  304(m) 
requires  the  Agency  to  publish  plans 
and  schedules  for  reviewing  and 
revising  existing  guidelines  and  for 
promulgating  new  guidelines  and 
standards  for  industrial  categories  that 
discharge  toxic  and  nonconventional 
pollutants  and  that  are  not  covered  by 
existing  BAT  effluent  guidelines  or 
NSPS.  However,  neither  the  WQA  nor 
the  CWA  specifies  how  priorities  for 
review  and  revision  of  the  guidelines 
should  be  established  or  how  new 
industries  should  be  selected  for 
regulation.  The  Agency  has  developed, 
therefore,  a  general  strategy  for 
selecting  and  evaluating  industries  that 
are  potential  candidates  for  new  or 
revised  effluent  limitations  guidelines 
and  standards.  Following  is  a  discussion 
of  that  strategy. 

A.  Selection  of  Candidates  for 
Evaluation 

1.  Reviewing  Technical  Studies  and 
Reports 

Technical  studies  and  reports  on 
various  industries  or  on  significant 
pollution  problems  are  a  valuable  source 
of  information  in  determining  which 
effluent  limitations  guidelines  or 
standards  may  need  to  be  revised.  Data 
collected  from  States,  EPA  researchers, 
permittees,  etc.,  identify  industries  that 
have  discharges  that  cause  adverse 
impacts  on  the  water  quality.  The  types 
of  information  include  data  from:  1) 
Compliance  monitoring  activities  by 
State  and  Federal  regulatory  agencies  to 
assess  complifuice  with  permits;  2) 
toxicity  reduction  evaluations,  which 
combine  toxicity  testing  (biomonitoring 
data  obtained  from  biosurveys  or 
bioassays),  chemical  tests,  and 
treatment  analysis  to  determine  either 
the  actual  causative  toxicants  or  the 
treatment  methods  that  will  reduce 
effluent  toxicity;  3)  data  on  stream 
loadings  and  dilution,  stream  models, 
discharge  data,  bioaccumulation  studies, 
flsh  kill  reports,  and  citizen  complaints, 
4)  data  from  other  streams  of  similar 
size  and  watershed  characteristics  with 
the  same  aquatic  ecological  conditions, 
and  5)  information  submitted  under  the 
Supeiiund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
Title  III.  Community  Right  to  Know. 


Moreover,  water  quality  data 
collected  from  studies  performed  under 
the  CWA  section  304(1)  and  from 
biomonitoring  studies  may  identify 
specific  types  of  point  sources  that  need 
new  or  revised  technology-based 
effluent  regulations  under  section 
304(m).  Section  304(1)  specifically 
requires  EPA  to:  (1)  Identify  and  list 
waters  impaired  by  sources  of  toxic 
pollution  as  specified  by  the  CWA;  (2) 
identify  facilities  and  amounts  of 
pollutants  causing  impairment;  and  (3) 
develop  Individual  Control  Strategies  for 
these  facilities.  Part  of  the  Agency's 
strategy  for  implementing  this  Section  is 
to  focus  immediate  attention  on  controls 
where  there  are  impacts  due  entirely  or 
substantially  to  point  source  discharges 
of  section  307(a)  pollutants  as  well  as  to 
identify  other  high  priority  water  quality 
impairment  problems  caused  by  other 
pollutants  of  concern. 

Examples  of  technical  studies  or 
reports  include:  the  National  Dioxin 
Study  (National  Dioxin  Study.  Tier  3.  5. 
ft  and  7,  U.S.  EPA,  Office  of  Water 
Regulations  and  Standards  EPA  400/4- 
87/003.  February  1987);  the  Report  to 
Congress  on  Hazardous  Constituents  in 
Oil  and  Gas  Facilities  [Report  to 
Congress  on  the  Management  of  Wastes 
from  Oil  and  Gas  Exploration, 
Development,  and  Production.  U.S.  EPA. 
Office  of  Solid  Waste,  RCRA  Docket  No. 
F8&-OGRA-FFFFF,  December  1987);  and 
the  Domestic  Sewage  Study  [Report  to 
Congress  on  the  Discharge  of 
Hazardous  Wastes  to  Publicly  Owned 
Treatment  Works.  U.S.  EPA,  Office  of 
Water  Regidations  and  Standards,  EPA 
530-SW-86-004,  February  1986).  Of 
these,  the  Domestic  Sewage  Study 
addresses  the  largest  number  of 
dischargers  and  industrial  categories. 
The  Domestic  Sewage  Study  (DSS) 
was  prepared  by  EPA  pursuant  to  the 
mandate  of  section  3018(a)  of  RCRA. 
This  provision  requires  the  Agency  to 
evaluate  the  impact  of  RCRA  hazardous 
wastes  discharged  to  POTWs.  As  a 
follow-up  to  the  DSS,  section  3018(b)  of 
RCRA  directs  the  Administrator  to 
revise  existing  regulations  and  to 
promulgate  such  additional  regulations 
as  are  necessary  to  ensure  that 
hazardous  wastes  discharged  to  POTWs 
are  adequately  controlled  to  protect 
human  health  and  the  environment 

In  the  DSS  (submitted  to  Congress  in 
February,  1986)  EPA  examined  the 
nature  and  sources  of  hazardous  wastes 
discharged  to  POTWs;  measured  the 
effectiveness  of  EPA's  programs  in 
dealing  with  such  discharges;  and 
recommended  ways  to  improve  the 
programs  to  achieve  better  control  of 
hazardous  wastes  entering  POTWs.  One 


of  the  specific  recommendations  of  the 
Study  was  that  EPA  evaluate  several 
industrial  categories  to  determine 
whether  new  or  revised  categorical 
pretreatment  standards  should  be 
promulgated  to  achieve  such  improved 
control. 

Although  the  Domestic  Sewage  Study 
was  intended  to  deal  primarily  with 
indirect  dischargers,  the  findings  of  the 
DSS  are  useful  in  evaluating  direct 
dischargers  because  direct  and  indirect 
dischargers  do  not  differ  significantly  in 
the  amounts  or  kinds  of  pollutants  in  the 
wastewater.  Similarly,  although  the  DSS 
focused  on  hazardous  constituents 
under  RCRA,  these  constituents  include 
all  toxic  and  many  nonconventional 
pollutants  under  the  CWA. 

2.  Consultation  with  EPA  Regions. 
States,  and  POTWs 

A  second  important  source  of 
information  is  the  experience  of  people 
who  implement  the  Agency's  water 
pollution  control  programs.  Under  the 
CWA,  EPA  Regions  and  State  permitting 
authorities  are  responsible  for 
translating  effluent  limitations 
guidelines  into  limits  in  NPDES  permits 
issued  to  individual  dischargers.  States 
and  Regions  are  also  responsible  for 
enforcing  these  li.Tiits;  POTWs  are 
generally  responsible  for  implementing 
the  categorical  pretreatment  standards. 
They  are  therefore  likely  to  have  the 
most  intimate  working  knowledge  of  the 
existing  guidelines  and  standards,  and 
of  discharges  that  warrant  new  or  better 
control  because  of  environmental 
incidents  or  new  process  and  control 
technologies. 

EPA  Headquarters  routinely  meets 
with  EPA  Regional  Offices.  States,  and 
POTWs  in  several  contexts.  These 
include  informal  discussions,  technical 
workshops,  development  of  program 
guidance,  and  development  of  technical 
assistance  and  field  support  for  permit 
writers.  These  meetings  provide 
information  to  assist  in  the  selection  of 
particular  industries  as  potential 
candidates  for  new  or  revised  guidelines 
and  standards  because  of  identified 
problems. 

3.  Reviewing  Legal  Challenges  to 
Promulgated  Effluent  Limitations 
Guidelines  and  Standards 

As  mentioned  above,  some  effluent 
limitations  guidelines  and  standards  are 
reviewed  or  revised  in  response  to  legal 
challenges  and  Htigation.  Discussions 
with  litigants  may  reveal  additional  data 
or  other  reasons  not  yet  considered  to 
propose  changes  in  existing  guidelines 
and  standards. 
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4.  Reviewing  Variance  Requests  and 
Petitions 

Requests  by  industrial  dischargers  for 
variances  under  the  CWA  may  disclose 
technical  information  indicating  that  the 
effluent  limitations  guideline  needs  to  be 
reviewed.  Similarly,  citizen  petitions 
concerning  particular  industries  and 
pollutants  may  uncover  data  leading  to 
a  similar  conclusion. 

5.  Reviewing  Public  Comments 

Comments  from  the  public  in  response 
to  this  notice  may  provide  the  Agency 
with  additional  information  on  any  of 
the  issues  presented  in  the  notice.  The 
Agency  will  consider  these  comments  in 
further  activities  pursuant  to  section 
304(m)  review. 

B.  Evaluation  of  Selected  Candidates 

1.  Review  of  Available  Information 

After  an  industry  has  been  selected 
for  evaluation  by  methods  described 
above,  EPA  will  review  all  available 
technical  information  relating  to  the 
need  and  oppOTtunity  for  reduction  of 
water  poliutimi  from  that  industry.  In 
the  case  of  "existing"  industries  (i.e., 
those  for  which  BAT  effluent  limitations 
guidehnes  and  NSPS  have  been 
promulgated),  this  review  will  determine 
whether  any  significant  changes  have 
occurred  in  an  industry  since  the 
collection  of  data  supporting  the  existing 
regulation.  The  Agency  will  look  again 
at  {Hevious  sampling  euod  analysis  data 
and  all  other  reievant  information  used 
to  support  rulemakings  for  the  industry. 
EPA  will  then  compare  that  information 
to  any  new  data.  New  data  may  come 
from  permit  applications,  technical 
surveys,  published  literature  on 
technical  or  engineering  aspects  of 
pollution  control  within  an  industry,  and 
from  ccHitacts  with  permitting 
authorities  and  industry  representatives. 
EPA  will  consider  the  extent  of  the 
human  health  and  environmental 
problems  remaining  after  application  of 
current  regulations.  The  most  important 
aspects  of  an  industry  that  could  lead  to 
selection  for  possible  revision  of 
guidelines  would  be  changes  in 
manufacturing  processes,  changes  in  or 
reevaluation  of  achievable  pollutant 
reduction  by  treatment  technologies, 
gaps  in  regulated  parameters,  and  the 
evaluation  of  the  toxicity  of  the 
industrial  effluents. 

In  the  case  of  "new"  industries  (i.e., 
industries  for  which  BAT  effluent 
limitations  and  NSPS  have  not  been 
promulgated),  the  Agency  will  conduct  a 
review  of  similar  factors,  including 
changes  in  the  industry  that  may  have 
occurred  since  promulgation  of  BPT  or 
BCT  effluent  guidelines  for  the  industry. 


If  no  guidelines  have  been  promulgated 
for  an  industry,  the  Agency  will  rely 
more  heavily  on  the  contents  of  permit 
applications,  pubKshed  literature,  and 
information  gained  from  permitting 
authorities  and  industry.  In  particular, 
the  Domestic  Sewage  Study  is  a  good 
source  of  information  on  discharges  of 
RCRA  hazardous  waste  constituents 
(which  are  toxic  or  nonconventional 
pollutants).  EPA  will  review  all 
information  on  the  industry,  or  similar 
industries,  including  available  process 
diange  and  control  technology  that 
could  reduce  pollutants  in  effluents,  and 
the  extent  of  the  environmental 
problems  caused  by  the  industry's 
dischai^es  to  receiving  waters.  EPA  will 
also  attempt  to  determine  if  there  are 
any  State  or  local  controls  on  these 
industries  and  evaluate  these  controls 
for  effectiveness. 

2.  Collection  of  New  Data 

When  au  industry  has  been  evaluated 
for  new  or  revised  guidelines  as 
provided  above,  EPA  will  assemble  a 
preUminary  data  base  on  the  industry 
through  questionnaires,  telephone  calls, 
and  plant  visits,  plus  other  publicly 
available  information.  This  data  base 
will  help  the  Agency  to  characterize 
influent  and  effluent  flows  and 
characteristics,  manufacturing 
processes,  and  treatment  processes.  In 
most  cases,  the  Agency  will  conduct 
sampling  on  the  influent,  effluent,  and 
sludge  from  a  small  number  of  plants  in 
the  industry.  In  the  case  of  existing 
industries,  the  results  of  such  sampling 
will  help  determine  whether  previous 
sampling  data  were  incomplete  or  are 
outdated.  In  the  case  of  both  existing 
and  new  industries,  the  sampling  helps 
characterize  the  wastewater  and 
sludges.  In  addition,  new  analytical 
methods  can  be  used  to  measure 
pollutants  which  could  not  be  measured 
by  previous  protocols. 

3.  Decision  Document 

The  Agency  will  next  prepare  a 
decision  document  that  contains  a 
summary  of  the  information  collected 
for  an  industry.  The  document  will  be 
available  to  the  public  and  will  include 
a  profile  of  each  industry,  its 
wastewater  and  sludge  characteristics, 
treatability  data  for  treatment 
technologies,  treatment  technologies 
that  can  be  used  to  control  discharges  of 
toxic  and  nonconventional  pollutants, 
estimated  control  costs,  and  a  summary 
of  possible  environmental  impact 
reductions  that  might  be  obtained 
through  rulemaking.  To  the  extent 
possible  with  available  information,  the 
decision  document  will  make  estimates 


useful  for  applying  the  decision  criteria 
in  Part  VI. 

VI.  imtialkm  of  Kakmakinga  im  New  or 
Revised  GuidatiBes  and  Standards: 
Decision  Critacia 

After  completing  the  decision 
document.  EPA  will  decide  whether  to 
initiate  rulemaking  procedures  to  revise 
or  propose  a  guideline  or  standard.  In 
making  this  decision,  EPA  will  consider 
the  following  criteria: 

•  Legislative  deadlines  or  court 
orders. 

•  Number  and  location  of  dischargers. 

•  Volume  of  wastewater  per  facility. 

•  Types  of  pollutants  discharged  and 
their  significance  to  human  health  and 
the  aquatic  environment. 

•  Amounts  of  pollutants  discharged  to 
air  and  water  and  captured  in  sludge. 

•  Treatability  of  pollutants 
discharged  (especially  the  quantity  of 
toxics  Hkely  to  be  removed). 

•  Effects  of  discharges  on  water 
quality  (especially  demonstrated  water 
quality  impacts  such  as  those  identified 
under  304(1)). 

•  Costs  and  economic  impacts  of 
controls,  including  but  not  limited  to 
cost-effectiveness  analysis. 

•  Impact  on  the  NPDES  program. 

•  Impact  on  air  emissions. 

•  Impact  on  the  pretreatment  program 
(including  local  limits,  POTW 
operations,  and  sludge  management). 

•  Impact  on  industrial  sludge. 

•  Other  factors  that  may  arise  during 
analysis  of  the  industry. 

When  EPA  decides  to  initiate  a 
rulemaking  to  propose  new  or  revised 
effluent  guidelines  and  standards,  it  will 
propose  a  plan  in  the  next  bieruiial 
Federal  Re^^ster  notice  required  to  be 
published  under  section  304(m)  or  in  an 
earlier  notice.  This  plan  will  identify  the 
industry  in  question,  announce  EPA's 
decision  to  initiate  rulemaking  for  the 
industry,  and  establish  a  promulgation 
schedule.  The  plan  will  also  indicate  the 
availability  of  the  decision  document 
After  comments  are  received  on  the 
proposed  plan.  EPA  will  publish  a  final 
notice.  In  the  case  of  industrial 
categories  (or  subcategories)  that 
discharge  toxic  or  nonconventional 
pollutants  for  which  BAT  effluent 
guidelines  and  NSPS  have  not  been 
promulgated,  schedules  will  call  for 
promulgation  of  new  effluent  guidelines 
and  NSPS  no  later  than  three  years  after 
publication  of  that  final  notice. 

VII.  Stdicitatioii  of  CmmneBts 

EPA  welcomes  comment  on  all 
aspects  of  today's  notice,  including 
EPA's  proposed  plans,  its  selection  and 
evaluation  procedures  and  the  criteria 
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used  to  decide  whether  to  begin 
rulemaking.  Comments  should  identify 
the  regulatory  docket  number  and 
should  be  submitted  to  the  address 
specified  above.  All  comments 
submitted  on  or  before  the  closing  date 
will  be  considered  by  the  Agency  before 
publishing  a  final  plan.  Comments  will 
be  available  for  inspection  in  the  EPA 
Public  Information  and  Reference  Unit, 
Room  2904,  401  M  St.  SW.,  Washington, 
DC  20460. 

Dated:  August  17, 1988. 
Lee  M.  Thomas, 
Administrator. 

Appendix  A 

Following  is  a  list  of  industrial 
categories  or  subcategories  for  which 
BAT  effluent  limitations  and  guidelines 
and  NSPS  have  already  been 
promulgated  that  are  currently  under 
review,  pursuant  to  section  304(m)(l)(A), 
and  which  are  potential  candidates  for 
revised  effluent  limitations  and 
guidelines,  or  in  the  case  of  the  recently 
promulgated  organic  chemicals  plastics 
and  synthetic  fibers  (OCPSF)  regulation, 
where  the  Agency  is  in  the  process  of 
making  a  determination  on  the  further 


regulation  of  the  reserved  priority 
pollutants,  as  well  as  nonconventional 
pollutants  (52  FR  42544).  Section  304(m) 
requires  EPA  to  publish  schedules  for 
the  annual  review  and  revision  of 
existing  effluent  guidelines,  but  does  not 
mandate  completion  of  review  and 
revisions  within  a  specified  time.  If  and 
when  EPA  decides  to  initiate 
rulemakings  for  any  of  these  industries, 
it  will  identify  the  industries  in  a 
subsequent  Federal  Register  notice 
pursuant  to  section  304(m). 

1.  Copper  Forming  (40  CFR  Part  468). 

2.  Timber  Products  Processing  (40  CFR 
Part  429). 

3.  Textile  Manufacturing  (40  CFR  Part 
410). 

4.  Pharmaceutical  Manufacturing  (40 
CFR  Part  439). 

5.  Organic  Chemicals  Plastics  and 
Synthetic  Fibers  (40  CFR  414.  416). 
(reserved  priority  pollutants  and 
nonconventional  pollutants). 

Appendix  B 

Following  is  a  list  of  industrial 
categories  or  subcategories  discharging 
toxic  and  nonconventional  pollutants  for 
which  BAT  effluent  guidelines  and  NSPS 


have  not  been  promulgated.  These 
categories  are  under  review,  pursuant  to 
section  304(m)(l)(B),  as  potential 
candidates  for  BAT  effluent  guidelines 
and  NSPS.  Most  were  selected  for 
review  because  of  Domestic  Sewage 
Study  findings.  If  the  Agency  decides 
that  rulemaking  is  appropriate  for  these 
industrial  categories,  it  will,  pursuant  to 
section  304{m),  publish  schedules  for 
these  guidelines  that  call  for 
promulgation  not  later  than  three  years 
after  final  identification  of  the  industries 
in  the  Federal  Register  (see  parts  III  and 
VI  of  today's  notice). 

1.  Hazardous  Waste  Treaters. 

2.  Solvent  Recyclers. 

3.  Machinery  Manufacturing  and 
Rebuilding. 

4.  Transportation. 

5.  Paint  Manufacture  and  Formulation 
(40  CFR  Part  446). 

6.  Industrial  Laundries. 

7.  Hospitals  (40  CFR  Part  460). 

8.  Waste  Oil  Refiners. 

9.  Drum  Reconditioners. 

10.  Oil  and  Gas  (Onshore  and  Coastal 
subcategories — 40  CFR  Part  435). 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  PART  346 
[Docket  Na  TSM-Oaoi] 

External  Analgesic  Drug  Products  for 
Over-the-counter  Human  Use; 
Tentative  Fbuil  Monograph 

AOENCy:  Food  and  Drug  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  in  the  form  of  an 
amended  tentative  final  monograph  that 
modifies  the  indications  for  which  over- 
the-coimter  (OTC)  hydrocortisone- 
containing  external  analgesic  drug 
products  are  generally  recognized  as 
safe  and  effective  and  not  misbranded, 
by  including  additional  warnings  and 
directions  for  products  labeled  for 
"external  anal  itching."  FDA  is  issuing 
this  notice  of  proposed  rulemaking  after 
considering  the  report  and 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Hemorrhoidal 
Drug  Products  and  public  comments  on 
the  advance  notice  of  proposed 
rulemaking  for  OTC  anorectal  drug 
products  that  was  based  on  those 
recommendations.  The  agency's 
proposal  concerning  OTC  anorectal  drug 
products  was  published  in  the  Federal 
Register  of  August  15, 1988;  (53  FR 
30756).  These  proposals  are  part  of  the 
ongoing  review  of  OTC  drug  products 
conducted  by  FDA. 

DATES:  Written  comments,  objections,  or 
request^  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
October  24. 1988.  New  data  by  August 
25. 1989.  Comments  on  the  new  data  by 
October  25. 1989.  These  dates  are 
consistent  with  the  time  periods 
specified  in  the  agency's  revised 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs  (21  CFR  330.10]. 
Written  comments  on  the  agency's 
economic  impact  determination  by 
December  21. 1988. 


:  Written  comments,  objections, 
new  data,  or  requests  for  oral  hearing  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

William  E.  GUbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-210). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857.  301- 
295-8000. 


SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  December  4. 1979  (44 
FR  69768).  FDA  published,  under 
S  330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 
advance  notice  of  proposed  rulemaking 
to  estabUsh  a  monograph  for  OTC 
external  analgesic  drug  products, 
together  with  the  recommendations  of 
the  Advisory  Review  Panel  on  OTC 
Topical  Analgesic  Antiriieumatic,  Otic, 
Bum,  and  Simbum  Prevention  and 
Treatment  Drug  Products  (Topical 
Analgesic  Panel),  which  was  the 
advisory  review  panel  responsible  for 
evaluating  data  on  the  active  ingredients 
in  these  dirug  classes.  Interested  persons 
were  invited  to  submit  comments  by 
March  6, 1980.  Reply  comments  in 
response  to  comments  filed  in  the  Initial 
comment  period  could  be  submitted  by 
April  3, 1980. 

The  agency's  proposed  regulation,  in 
the  form  of  a  tentative  final  monograph, 
for  OTC  external  analgesic  drug 
products  was  published  in  the  Federal 
Regbter  of  February  8, 1983  (48  FR  5852). 

In  the  Federal  Register  of  May  27, 1980 
(45  FR  35576).  FDA  published,  under 
S  330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
anorectal  drug  products,  together  with 
the  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Hemorrhoidal 
Drug  Products  (Hemorrhoidal  Panel), 
which  was  the  advisory  review  panel 
responsible  for  evaluating  data  on  the 
active  ingredients  in  that  drug  class. 
Interested  persons  were  invited  to 
submit  comments  by  August  25. 1980. 
Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  September 
24.1980. 

In  accordance  with  S  330.10(a)(10).  the 
data  and  information  considered  by  the 
Panels  were  put  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration 
(address  above),  after  deletion  of  a 
small  amount  of  trade  secret 
information. 

In  response  to  the  advance  notice  of 
proposed  rulemaking  on  OTC  anorectal 
drug  products,  one  comment  pointed  out 
that  the  Panel  did  not  consider  the 
status  of  hydrocortisone  for  use  in  OTC 
anorectal  drug  products  and  requested 
that  this  use  be  clarified  because 
another  Panel's  recommended  labeling 
for  OTC  external  analgesic  drug 
products  containing  hydrocortisone 
included  a  claim  "for  itchy  genital  and 
anal  areas."  (See  comment  25  in  the 
Notice  of  Proposed  Rulemaking  for  OTC 
Anorectal  Drug  Products  pubUshed  in 
the  Federal  Register  of  August  15, 1988; 
(53  FR  30756  at  30766)  and  the  Notice  of 


Proposed  Rulemaking  for  OTC  External 
Analgesic  Drug  Products  (48  FR  5852).) 

In  this  tentative  final  monograph 
(proposed  rule)  that  amends  Part  348  (as 
proposed  in  the  Federal  Register  of 
February  8. 1983;  48  FR  5852).  FDA 
states  for  the  first  time  its  position  that 
the  labeling  of  OTC  hydrocortisone- 
containing  external  analgesic  drug 
products  for  "external  anal  itching" 
should  be  consistent  with  the  general 
warnings  and  directions  for  all  OTC 
anorectal  drug  products.  Accordingly, 
the  agency  is  amending  the  tentative 
final  monograph  for  OTC  external 
analgesic  drug  products  to  include  for 
hydrocortisone-containing  products  the 
warnings  and  directions  proposed  in 
§  346.50(c)(2).  (3).  and  (4).  and  (d)(1)  of 
the  tentative  final  monograph  for  OTC 
anorectal  drug  products,  published  in 
the  Federal  Register  of  August  15. 1988; 
(53  FR  30756  at  30783  and  30784). 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Registw  of  February  8. 1983  (48 
FR  5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  bom  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  external  analgesic  drug  products, 
is  a  major  rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act, 
Pub.  L  96-354.  That  assessment 
included  a  discretionary  Regulatory 
Flexibility  Analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  external  analgesic 
drug  products  is  not  expected  to  pose 
such  an  impact  on  small  businesses. 
Therefore,  the  agency  certifies  that  this 
proposed  rule,  if  implemented,  will  not 
have  a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
The  agency  invites  public  comment 
regarding  any  substanital  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  external  analgesic 
drug  products.  Types  of  impact  may 
include,  but  are  not  limited  to.  costs 
associated  with  product  testing, 
relabeling  repackaging,  or  reformulating. 
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Comments  regarding  the  impact  of  this 
rulemaking  on  OTC  external  analgesic 
drug  products  should  be  accompanied 
by  appropriate  documentation.  Because 
the  agency  has  not  previously  invited 
specific  comment  on  the  economic 
impact  of  the  OTC  drug  review  on  OTC 
external  analgesic  drug  products,  a 
period  of  120  days  from  the  date  of 
publication  of  this  proposed  rulemaking 
in  the  Federal  Register  will  be  provided 
for  comments  on  this  subject  to  be 
developed  and  submitted.  The  agency 
will  evaluate  any  comments  and 
supporting  data  that  are  received  and 
will  reassess  the  economic  impact  of 
this  rulemaking  in  the  preamble  to  the 
Hnal  rule. 

The  agency  has  determined  that  under 
21  CFR  25.24(c)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  signiflcant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may,  on  or  before 
October  24, 1988,  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  on  the  proposed 
regidation.  A  request  for  an  oral  hearing 
must  specify  points  to  be  covered  and 
time  requested.  Written  comments  on 
the  agency's  economic  impact 
determination  may  be  submitted  on  or 
before  December  21, 1988.  Three  copies 
of  all  comments,  objections,  and 
requests  are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments,  objections,  and  requests  are 
to  be  identified  with  the  docket  number 
found  in  brakcets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments,  objections,  and  requests 


may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  the  Federal  Register. 

Interested  persons,  on  or  before 
August  25, 1989,  may  also  submit  in 
writing  new  data  demonstrating  the 
safety  and  effectiveness  of  those 
conditions  not  classified  in  Category  I. 
Written  comments  on  the  new  data  may 
be  submitted  on  or  before  October  25, 
1989.  These  dates  are  consistent  with 
the  time  periods  specified  in  the 
agency's  final  rule  revising  the 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs,  published  in  the 
Federal  Register  of  September  29, 1981 
(46  FR  47730).  Three  copies  of  all  data 
and  comments  on  the  data  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy,  and  all  data  and 
comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Data  and 
comments  should  be  addressed  to  the 
Dockets  Management  Branch  (HFA-305) 
(address  above).  Received  data  and 
comments  may  also  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

In  estabUshing  a  final  monograph,  the 
agency  will  ordinarily  consider  only 
data  submitted  prior  to  the  closing  of  the 
administrative  record  on  October  25, 
1989.  Data  submitted  after  the  closing  of 
the  administrative  record  will  be 
reviewed  by  the  agency  only  after  a 
final  monograph  is  published  in  the 
Federal  Register,  unless  the 
Commissioner  finds  good  cause  has 
been  showm  that  warrants  earlier 
consideration. 

List  of  Subjects  in  21  CFR  Part  348 

External  analgesic  drug  products, 
LabeUng,  Over-the-counter  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the 
Administrative  Procedure  Act  it  is 


proposed  that  Subchapter  D  of  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  in  Part  348  as 
follows: 

PART  348— EXTERNAL  ANALGESIC 
DRUG  PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
Part  348  is  revised  to  read  as  follows: 

Authority:  Sees.  201(p),  502.  505.  701,  52 
Stat  1041-1042  as  amended,  1050-1053  as 
amended,  1055-1056  as  amended  by  70  Stat. 
919  and  72  Stat.  948  {21  U.S.C.  321  (p),  352,  355, 
371);  5  U.S.C.  553;  21  CFR  5.10  and  5.11. 

2,  In  Subpart  C,  S  348.50  (c)(9)  and 
(d)(3)  are  added  to  read  as  follows: 

S  348.50    LatMlIng  of  external  analgesic 
drug  products. 

***** 

(c)  *  *  * 

(9)  For  products  containing 
hydrocc-.iisone  preparations  identified 
in  §  348.10(d)  (1)  and  (2)  that  are  labeled 

with  the  indication for  external 

anal  itching. "  In  addition  to  the 
warnings  in  paragraph  (c)(1)  of  this 
section,  the  labeling  of  the  product  also 
contains  the  warnings  proposed  in 
§  246.50(c)  (2),  (3),  and  (4)  of  this 
chapter.  (See  the  Federal  Register  of 
August  15, 1988;  53  FR  30756.) 

(d)  *  *  * 

(3)  For  products  containing 
hydrocortisone  preparations  identified 
in  §  348.10(d)  (1)  and  (2).  In  addition  to 
the  applicable  directions  in  paragraph 
(d)(1)  of  this  section,  the  labeling  of  the 
product  also  contains  the  directions 
proposed  in  S  346.50(d)(1)  of  this 
chapter.  (See  the  Federal  Register  of 
August  15, 1988;  53  FR  30756.) 

Dated:  April  28, 1988, 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 

[FR  Doc.  88-19333  Filed  8-24-88;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agrtcuttural  Marltetlng  Service 

7  CFR  PmI  910 

[Lenton  Regulation  628] 

Lemons  Qrown  In  Caltfomia  and 
Arizona;  Limitation  of  Handling 

AQENCV:  Agriculturai  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  Regulation  628  establishes 
the  quantity  of  fresh  Califomia-ArizcHia 
lemons  that  may  be  shipped  to  market  at 
335,141  cartons  during  the  period  August 
28  through  Septraaber  3, 198a  Such 
action  is  needed  to  balance  the  supply 
of  fresh  lemons  with  market  demajul  for 
the  period  speciHed.  due  to  the 
marketing  situation  confronting  the 
lemon  industry. 

DATES:  Regulation  628  (§  910^28)  is 
effective  for  the  period  August  28 
through  September  3. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  C.  Martin,  Section  Head, 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch,  F&V, 
AMS,  USDA.  Room  2523.  Soath  Building, 
P.O.  Box  96456,  Washingtoa  DC  20090- 
6456;  telephone:  (202)  447-5697. 
SUMK.EMCMTARV  MRMHiATION:  This 
Hnal  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  vaidet  criteria  contained  therein. 

Pursuant  te  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Mariieting  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910]  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1988-89.  The 
committee  met  publicly  on  August  23, 
1988,  in  Los  Angeles,  CaHfomia,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
unanimously  recommended  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  demand  for 
lemons  is  good. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  (^>porttmity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  hanidlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
CaUfomia,  Arizona,  Lemons. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  801-674. 

2.  Section  910.928  is  added  to  read  as 
follows: 

Note. — This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§910.928    Lemon  Regulation  628. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  August  28, 
1988,  through  September  3, 1988,  is 
established  at  335,141  cartons. 

Dated:  August  24, 1988. 
Robert  C.  Ksmwy, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  88-19550  Filed  8-25-88:  8:45  am] 
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7  CFR  Part  958 
[AIIIS-FV-«8-0S2  FR] 

Onions  Grown  In  Certain  Designated 
Counties  in  Idaho  and  Malheur  County, 
Oregon;  Final  Rule  Clarifying  Grade 
Terminology  and  Adding  Container 
Martcing  RequiremenU  to  the  Handling 
Regulation 

agency:  Agricultural  MaAeting  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  requires 
persons  who  handle  onions  under 
Marketing  Order  No.  958  to  mark 
containers  of  U.S.  Commercial  grade 
onions  with  the  grade.  The  rule  also 
specifically  lists  "U.S.  Commercial"  as  a 
grade  which  may  be  shipped  by  such 
handler.  These  dianges  are  necessary  in 
order  to  identify  shipments  of  U.S. 
Commercial  grade  onions,  to  improve 
the  mariketing  of  onions,  and  to  clarify 
the  application  of  current  grade 
requirements. 

EFFECTIVE  DATE:  August  26, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  F.  Matthews,  Marketing  Order 
Administration  Branch,  Fruit  and 
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Vegetable  Division.  AMS.  USDA.  P.O. 

Box  96456,  Room  2525-S,  Washington. 

DC  20090-6456,  telephone:  (202)  447- 

2431. 

SUPPLEMENTARY  INRMIMATION:  This  rule 

is  effective  under  Mariieting  Order  No. 
958  (7  CFR  Part  956).  regulating  the 
handling  of  onions  grown  in  certain 
designated  counties  in  Idaho  and 
Malheur  County,  Oregon.  This  order  is 
authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.&C.  601-«74),  hereinafter 
referred  to  as  the  Act. 

This  Bnal  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  Idaho-Eastern  Oregon  onions  subject 
to  regulation  under  this  marketing  order, 
and  approximately  360  onions 
producers.  Approximately  30  importers 
of  onions  are  subject  to  the  onion  import 
regulation.  Small  agricultural  producers 
have  been  defmed  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  annual  gross  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
Arms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers  and  producers 
of  Idaho-Eastern  Oregon  onions  and  the 
majority  of  importers  may  be  classified 
as  small  entities. 

The  handling  requirements  for  Idaho- 
Eastern  Oregon  onions  are  specified  in 
S  958.328  [47  FR  32919  (July  30, 1982)  as 
amended  at  49  FR  31257  (August  6, 1984) 
and  50  FR  50157  (December  8. 1985)]. 
That  regulation  establishes  grade  and 
size  requirements  for  each  of  the  three 
types  of  onions  grown  in  the  production 
area — white,  red,  and  all  other  varieties, 
principally  yellow  varieties.  Yellow 
varieties  comprise  the  vast  majority  of 
fresh  market  shipments,  accounting  for 
approximately  90  percent  of  this 


season's  total  to  date.  The  remaining  10 
percent  of  &esh  movement  is  divided 
about  evenly  between  white  and  red 
varieties. 

For  each  of  the  varieties,  the 
regulation  establishes  that  no  person 
may  handle  any  onions  which  do  not 
meet  the  minimum  grade  requirement  of 
U.S.  No.  2  as  defmed  in  the  U.S. 
Standards  for  Grades  of  Onions  (7  CFR 
51.2830-51.2854,  51.3195-51.3209).  The 
three  grades  of  onions  permissible  to 
ship  are,  in  descending  order  of  quality, 
U.S.  No.  1,  U.S.  Commercial,  and  U.S. 
No.  2. 

At  its  February  17  and  May  10 
meetings  the  committee  unanimously 
recommended  that  containers  of  U.S. 
Commercial  grade  onions  shipped  under 
the  order  be  so  marked.  The  objective  is 
to  ensure  that  buyers  are  aware  that 
shipments  consist  of  onions  of  U.S. 
Commercial  grade  quality  and  not  U.S. 
No.  1  or  U.S.  No.  2  grade  quality.  Peeling 
has  been  a  problem  with  sweet  Spanish 
(yellow)  onions  during  the  1987-88 
shipping  season.  The  outer  skins  would 
fall  off,  exposing  the  fleshy  inner  scales. 
However,  except  for  the  lack  of  outer 
skins,  the  onions  would  normally  meet 
U.S.  No.  1  grade  requirements.  Many  of 
these  lots  were  shipped  as  U.S. 
Commercial  grade,  which  is  better  than 
U.S.  No.  2,  the  minimum  quality  required 
under  the  order.  The  consensus  among 
shippers  was  that  by  shipping  the 
onions  without  outer  skins  under  U.S. 
Commercial  grade,  a  better  price  would 
be  obtained  in  the  marketplace  than  for 
U.S.  No.  2  grade. 

After  several  carlots  of  U.S. 
Commercial  grade  onions  had  been 
shipped,  some  shippers  complained  that 
such  shipments  were  adversely  affecting 
sales  and  prices  of  U.S.  No.  1  grade 
onions. 

According  to  committee  records, 
fewer  than  50  loads,  about4hree-tenths 
of  one  percent  of  total  shipments,  have 
been  marketed  as  U.S.  Commercial 
grade  this  season,  and  only  three 
shippers  handled  onions  of  this  grade. 
However,  this  rule  will  apply  uniformly 
to  all  handlers  of  U.S.  Commercial  grade 
onions  regulated  by  Marketing  Order 
No.  958. 

Onion  disposition  reports  compiled  by 
the  committee  for  the  August  1987  to 
April  1988  period  indicate  that  of  the 
15,305  carlots  of  yellow  onions  marketed 
fresh,  14,660  carlots  of  96  percent  were 
U.S.  No.  1  grade.  Similar  grade 
breakdowns  for  white  and  red  varieties 
are  not  compiled. 

Under  this  rule,  containers  of  U.S. 
Commercial  grade  onions  are  the  only 
ones  required  to  be  marked.  Most 
shipments  of  U.S.  No.  1  grade  onions  are 
already  marked,  although  this  is  not 


required  by  the  regulation.  U.S.  No.  2 
grade  onions  are  readily  distinguished 
from  No.  1  grade  onions,  and  comprise 
only  four  percent  of  the  shipments.  For 
these  reasons,  the  committee  believes 
that  container  marking  requirements  for 
all  grades  are  unnecessary.  Further,  the 
purpose  of  the  rule  is  to  identify 
shipments  of  U.S.  Commercial  grade 
onions,  not  to  discourage  such 
shipments.  Each  grade  has  its  place  in 
the  marketplace.  U.S.  No.  1  onions  are 
customarily  shipped  for  fresh  market 
consumer  sales.  U.S.  Conunercial  and 
U.S.  No.  2  grade  onions  generally  go  to 
other  outlets  for  processing  into 
products  such  as  onion  rings,  or 
chopping  for  fast  food  outlets,  or 
manufacturing  into  sauces. 

The  conunittee  considered  several 
alternatives  to  the  container  marking 
requirement.  One  was  changing  the 
minimum  grade  to  U.S.  No.  1,  thus 
eliminating  both  U.S.  Commercial  and 
U.S.  No.  2  grades.  Another  was  to 
require  U.S.  Commercial  as  the 
minimum  grade.  However,  the 
consensus  was  that  these  alternatives 
would  limit  the  choices  buyers  have  and 
also  cause  hardship  on  those  growers 
with  a  high  proportion  of  their  crop  in 
the  lower  grades.  Other  alternatives 
included  recommending  tightening 
tolerances  for  U.S.  Commercial  grade, 
and  making  no  change  in  the 
regulations.  All  of  these  were  discussed 
and  dismissed  as  unsuitable  solutions. 

Onions  are  typically  shipped  in 
cardboard  boxes  or  mesh  bags 
containing  50  pounds.  These  containers 
could  be  permanently  labeled  to 
indicate  U.S.  Commercial  grade  with  a 
stencil,  rubber  stamp,  or  a  separate 
press  run  during  printing.  Consequently, 
the  cost  to  handlers  of  complying  with 
this  rule  will  be  minimal. 

In  addition  to  the  marking 
requirement,  the  committee 
recommended  a  change  in  the  wording 
of  the  grade  requirements  for  yellow 
onions.  Some  confusion  exists  as  to 
whether  U.S.  Commercial  grade  onions 
can  be  shipped  since  this  grade  is  not 
specifically  listed  in  the  current  grade 
requirements.  The  committee  therefore 
recommended  adding  "U.S. 
Commercial"  after  "U.S.  No.  2"  in 
paragraph  (a)(3)(i)  of  the  regulation 
which  pertains  to  yellow  onions  and 
recommended  a  similar  change  in 
paragraph  (a)(1)  of  the  regulation 
pertaining  to  white  varieties  for 
conformity. 

Section  8e  of  the  Agricultural 
Marketing  Agreement  Act  of  1937 
requires  that  when  certain  domestically 
produced  commodities,  including 
onions,  are  regulated  under  a  Federal 


marketing  order,  imports  of  that 
commodity  must  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements.  Section  8e  also 
provides  that  whenever  two  or  more 
marketing  orders  regulating  a 
conunodity  produced  in  different  areas 
of  the  United  States  are  concurrently  in 
effect,  the  Secretary  shall  determine 
which  of  the  areas  produces  the 
commodity  in  direct  competition  with 
the  imported  commodity.  Imports  then 
must  meet  the  quality  standards  set  for 
the  particular  area. 

In  the  case  of  onions,  the  currait 
import  regulation  (7  CFR  980.117) 
specifies  that  import  requirements  for 
onions  be  based  on  those  requirements 
in  effect  for  onions  grown  in  certain 
designated  counties  in  Idaho,  and 
Malheur  County,  Oregon  (M.O.  958) 
from  June  1  through  March  9  of  each 
marketing  year  and  on  those 
requirements  in  effect  for  onions  grown 
in  designated  counties  of  south  Texas 
(M.O.  959)  for  the  remainder  of  the  year. 

The  changes  to  S  958  J28  require  no 
changes  in  the  language  of  §  960.117  or 
the  present  paragraph  (g)  of  S  958.328 
Applicability  to  imports. 

Further,  miscellaneous  changes  are 
made  to  the  unmarked  introductory 
paragraph  in  i  958.328.  These  changes 
clarify  present  requirements  and 
conform  paragraph  references  to  other 
changes. 

Notice  of  this  action  was  published  in 
the  Fadaral  Register  on  June  22. 1988  (53 
FR  23404)  allowing  interested  persons 
until  July  22, 1988,  to  Gie  written 
comments.  One  comment  was  received 
from  the  manager  of  the  committee.  The 
comment  stated  that  it  was  the  intent  of 
the  committee  that  the  proposed  grade 
markings  be  of  a  permanent  nature,  as 
opposed  to  pressure  sensitive  labels.  It 
was  therefore  suggested  that  the  word 
"permanent"  be  included  in  the  marking 
requirement.  This  point  is  found  to  have 
merit,  and  the  proposal  is  so  changed. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matters,  including  information  and 
recommendations  submitted  by  the 
committee,  the  comment  on  the 
proposal,  and  other  available 
information,  it  is  found  that  the 
following  amendment  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  regulation  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  in  that  (1)  shipments  of 
onions  grown  in  the  production  area 


have  begun,  (2)  to  maximize  benefits  to 
the  industry  this  regulation  should  apply 
to  as  many  shipments  as  possible  during 
the  marketing  season,  (3)  the  action  was 
proposed  at  open  meetings  of  onion 
producers  and  handlers  in  the 
production  area,  and  (4)  compliance 
with  this  regulation  requires  no  special 
preparation  on  the  part  of  handlers. 

List  of  Subjects  in  7  CFR  Part  958 

Marketing  agreements  and  orders, 
onions,  Idaho,  Oregon 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  958  is  hereby 
amended  as  follows: 

PART  958— ONIONS  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
Part  958  continues  to  read  as  follows: 

Audiority:  Sees.  1-19.  48  SUt  31.  as 
amended:  7  U.S.C  601-674. 

2.  Section  958.328  Handling  regulation 
is  amended  by:  revising  the  introductory 
paragraph:  inserting  the  words  "or  U.S. 
Commercial"  after  the  words  "U.S.  No. 
2"  in  paragraphs  (a)(1)  (i)  and  (ii)  and 
(a)(3)(i);  redesignating  paragraphs  (b), 
(c),  (d),  (e),  (f).  and  (g)  as  (c).  (d).  (e).  (fl. 
(g),  and  (h),  respectively:  adding  a  new 
paragraph  (b);  and  revising  the  first 
sentence  of  newly  redesignated  (g)  to 
read  as  follows: 

Note:  This  section  will  appear  In  the  Code 
of  Federal  Regulations. 

§  958.328    Handling  regulation. 

No  person  shedl  handle  any  lot  of 
onions,  except  braided  red  onions, 
unless  such  onions  are  at  least 
"moderately  cured,"  as  defmed  in 
paragraph  (g)  of  this  section,  and  meet 
the  reqiiirements  of  paragraphs  (a),  (b), 
and  (c)  of  this  section,  or  unless  such 
onions  are  handled  in  accordance  with 
paragraphs  (d)  and  (e)  or  (f)  of  this 
section. 

(b)  Pack.  Onions  packed  as  U.S. 
Commercial  grade  shall  have  the  grade 
marked  permanently  and  conspicuously 
on  the  container. 
*        *        •        •        * 

(g)  Definitions.  The  terms  "U.S.  No. 
1,"  "U.S.  Commercial,"  and  "U.S.  No.  2" 
have  the  same  meaning  as  deHned  in  the 
United  States  Standards  for  Grades  of 
Onions  (Other  Than  Bermuda-Granex- 
Grano  and  Creole  Types),  as  amended 
(7  CFR  51.2830-2854),  or  the  United 
States  Standards  for  Grades  of 
Bermuda-Granex-Grano  Type  Onions  (7 
CFR  51.3195-51.3209).  whichever  is 
applicable  to  the  particular  variety,  or 


variations  thereof  specified  in  this 
section. 

***** 

Dated  August  23. 1988. 
Charle*  R.  Bradai, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  88-19484  Filed  8-25-88:  8:45  am] 
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Farmert  Home  Administration 
7  CFR  Part  1946 

Agricultural  Loan  Mediation  Program 

AGENCY:  Farmers  Home  Administration, 

USDA. 

action:  Final  rule. 

StJMMARY:  The  Farmers  Home 
Administration  (FmHA)  adopts  its 
proposed  rule  which  was  published  on 
May  16, 1988  (53  FR  17198).  This  action 
is  being  taken  to  add  a  new  regulation  to 
implement  subtitles  A  and  B  of  Title  V 
of  the  Agricultural  Credit  Act  of  1987 
(Pub.  L  100-233),  enacted  on  January  6, 
1988.  This  action  is  needed  to  provide 
the  certification  requirements  a  State's 
agricultural  loan  mediation  program 
must  meet  in  order  for  FmHA  and  other 
agencies  of  the  Department  of 
Agriculture  to  participate  in  mediations 
conducted  pursuant  to  a  State's 
agricultural  loan  mediation  program, 
and  to  enable  a  State  to  receive  a 
Federal  matching  grant(s)  to  be  used  for 
the  operation  and  administration  of  the 
program.  The  intended  effect  of  this 
action  is  to  establish  procedures  for 
certification  and  for  administering  the 
matching  grant  program,  and  ^ets  out 
FmHA's  duty  to  participate  in  such 
programs. 

EFFECTIVE  DATE:  August  26, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Chester  Bailey,  Assistant  to  the 
Assistant  Administrator,  Fanner 
Programs,  Farmers  Home 
Administration,  USDA,  South 
Agriculture  Building,  Room  5025, 
Washington,  DC  20250.  telephone  (202) 
382-1471. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1,  which  implements 
Executive  Order  12291,  and  has  been 
determined  to  be  "nonmajor."  since  the 
annual  effect  on  the  economy  is  less 
$100  million  and  there  will  be  no 
significant  increase  in  cost  or  prices  for 
consumers;  individual  industries; 
Federal,  State,  or  local  government 
agencies;  or  geographic  regions. 
Furthermore,  there  will  be  no  adverse 
effects  on  competition,  employment. 
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investment,  productivity,  innovation,  or 
on  the  ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  This  action  is  not  expected  to 
substantially  affect  budget  outlays,  more 
than  one  agency,  or  to  be  controversial. 
Additional  efforts  to  administer  the 
changes  are  expected  to  be  minimal. 
Increased  program  costs  are,  therefore, 
not  anticipated.  The  net  result  is 
expected  to  provide  better  service  to 
agricult  producers  and  their  creditors. 

Public  reporting  burden  for  this 
collection  information  is  estimated  to 
vary  from  2  to  16  hours  per  response, 
with  an  average  of  5.7  hours  per 
response  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agricultiu-e,  Clearance 
Officer,  OIRM,  Room  404-W, 
Washington,  DC  20250;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  20250. 

Environmental  Impact  Statement 

This  dociunent  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  Pub.  L  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

La  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354),  the 
Administrator  of  the  Farmers  Home 
Administration  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Pub.  L  100-233  establishes  a 
procedure  under  which  a  State,  upon  its 
application,  can  be  certified  by  the 
Secretary  of  Agriculture  as  a 
"qualifying"  State  if  the  State's 
agricultural  loan  mediation  program 
meets  certain  requirements  set  out  in  the 
statute.  The  Secretary  of  Agriculture  has 
delegated  the  responsibility  for  State 
certification  and  administration  of  the 
matching  grant  program  to  the 
Administrator  of  the  Farmers  Home 
Administration  (FmHA). 

Discussion  of  the  Comments 

On  May  16, 1988,  FmHA  published  in 
the  Federal  Register  (53  FR 17198)  a 


proposed  rule  giving  interested  parties 
until  June  15, 1988,  to  submit  comments. 
In  response  to  the  proposed  rule  15 
comments  were  received  from 
individuals,  a  farm  mediation  service, 
farm  organizations  and  other  special- 
interest  groups.  Most  of  the  comments 
covered  a  broad  range  of  subjects 
relating  to  the  proposed  rule.  The 
agency  is  adopting  many  of  the 
suggestions  made  in  these  comments, 
and  the  changes  resulting  in  the  text  of 
the  rule  will  be  discussed  subsequently 
in  the  section  of  this  preamble 
concerning  Significant  Changes.  Other 
suggestions,  which  are  described  below, 
the  agency  wdll  not  adopt.  These  are  as 
follows: 

1.  It  was  suggested  that  the  agency 
permit  the  use  of  matching  grant  funds 
to  provide  legal  and  financial  counseling 
to  farmers  before  the  mediation  process 
begins.  This  the  agency  cannot  do,  since 
the  statute  establishing  the  program 
quite  specifically  limits  compensation  to 
expenses  incurred  in  "mediation,"  and 
does  not  include  financial  counseling 
which  is  not  provided  during  the 
mediation. 

2.  It  was  suggested  that  FmHA  should 
not  have  been  selected  by  the  Secretary 
of  Agriculture  as  the  agency  to  decide 
whether  State  programs  qualify  for 
certification  and  to  administer  the  grant 
program  for  such  programs,  since 
FmHA,  being  involved  in  mediations  as 
a  creditor,  would  have  a  "conflict  of 
interest"  in  its  capacity  of  administrator 
of  the  program.  This  suggestion,  of 
course,  is  technically  outside  the  scope 
of  this  rulemaking  proceeding,  since 
FmHA  has  no  power  to  amend  a 
delegation  made  by  the  Secretary  to 
itself.  It  must  also  be  noted,  however, 
that  the  selection  of  FmHA  as  the 
agency  to  administer  this  program  has  a 
logical  basis  because  of  FmHA's  routine 
involvement  in  farm  lending  credit 
issues.  Moreover,  the  proposition  that 
FmHA  would  use  the  certification  and 
grant  administration  process  to  coerce 
mediators  into  making  recommendations 
favoring  the  recovery  of  FmHA  debts 
ignores  the  fact  that  the  statute  quite 
specifically  states  that  "The  Secretary 
shall  not  be  bound  by  any  determination 
made  in  a  program  described  in 
paragraph  (1)  (which  refers  to  State 
mediation  programs]  if  the  Secretary  has 
not  agreed  to  such  determination."  (7 
U.S.C.  5103(a)(2)).  FmHA  would  have 
little  incentive  to  use  a  mechanism  as 
crude  as  reducing  or  withholding  funds 
for  an  entire  State  program  to  attempt  to 
influence  individual  mediation  decisions 
that  it  is  free  to  accept  or  reject  in  any 
event. 

3.  Some  commenters  argued  that 
FmHA  should  amend  its  rules  to  provide 


that  FmHA's  participation  in  mediations 
should  be  mandatory  even  in  States  in 
which  participation  is  voluntary  for 
debtors  and  creditors  generally.  This 
FmHA  declines  to  do.  While  it  is  true 
that  it  probably  will  be  unusual  for 
FmHA  to  decUne  to  participate  in  a 
mediation,  especially  since  the  agency 
would  never  be  obliged  to  accept  the 
outcome  in  any  event,  the  agency  sees 
no  reason  to  bind  itself  by  regulation  to 
participate  in  all  cases.  The  statute 
clearly  does  not  require  that  FmHA's 
participation  in  each  mediation  be 
mandatory,  since  the  statute's 
mandatory  language  refers  only  to 
participation  in  "State  agricultural  loan 
mediation  programs,"  not  to 
participation  in  each  and  every 
mediation  conducted  pursuant  to  such 
programs. 

4.  The  agency  also  will  not  adopt  the 
suggestion  that  it  impose  a  requirement 
in  this  regulation  that  private  lenders 
whose  loans  are  guaranteed  by  FmHA 
must  participate  in  mediations.  Those 
lenders  will  be  subject  to  the  mediation 
laws  and  rules  governing  private  lenders 
in  each  State,  and  the  imposition  of  a 
requirement  in  this  rule  is  unnecessary 
and  potentially  confusing.  Moreover, 
FmHA  would  not,  as  a  matter  of  policy, 
want  to  impose  a  special  requirement 
concerning  mediation  on  those  lenders 
because  their  loans  are  guaranteed  by 
FmHA.  The  guaranteed  loan  program  is 
intended  to  provide  a  vehicle  for 
increasing  private  sector  participation  in 
the  provision  of  agricultural  credit,  and 
that  goal  is  best  achieved  by  keeping 
govemmentally-imposed  special 
conditions  and  restrictions  to  an 
absolute  minimum. 

5.  Several  comments  suggested  the 
imposition  of  a  specific  minimum 
number  of  annual  hours  of  training  for 
mediators  in  each  State,  and  specific 
rules  requiring  the  provision  of 
brochures,  broadcast  announcements, 
and  notification  of  mediators'  names, 
addresses  and  phone  numbers  on 
foreclosure  notices,  also  were  suggested. 
The  agency  declines  to  adopt  these 
suggestions,  which  would  attempt  to 
micro-manage  each  State's  program  and 
operations  in  ways  that  the  statute  does 
not  seem  to  contemplate.  Congress  did 
not  intend  FmHA  or  any  other  Federal 
agency  to  operate  a  uniform, 
nationwide,  mediation  program,  but 
rather  confined  the  Federal  role  to 
providing  limited  financial  support  to 
State-run  programs  that  satisfy  the 
statutory  criteria.  The  number  of  hours 
of  training  that  may  be  necessary  in  one 
program  may  not  be  necessary  in 
another,  since  prior  experience  of  the 
mediators  and  the  complexity  of  the 
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programs  may  well  vary  from  one  State 
to  another.  Similarly,  the  best  method  of 
ensuring  that  adequate  notice  is  given  to 
borrowers  should  be  left  to  the  States, 
and  the  circumstances  of  the  States 
clearly  vary  here  as  well.  FmHA  will  not 
hesitate  to  impose  detailed 
requirements,  by  rule  or  otherwise,  if 
problems  develop  in  actual  practice.  But 
attempts  to  anticipate  such  problems  in 
advance  are  too  likely  to  lead  to 
burdensome  and  needlessly-detailed 
regulation. 

6.  The  agency,  for  similar  reasons,  will 
not  establish  detailed  requirements  for 
the  annual  reports  that  the  statute 
requires  each  State  to  submit.  Our 
experience,  although  it  is  limited,  with 
the  materials  submitted  by  the  various 
States  in  support  of  their  applications 
for  certification  suggests  that  the  States 
are  quite  competent  to  obtain  necessary 
information  without  detailed  guidance. 
If  it  appears  that  specific  information  is 
needed  that  is  not  being  provided  in 
those  annual  reports,  FmJHA  will  not 
hesitate  to  require  its  submission.  But 
we  do  not  know  at  this  time  what 
specific  problems,  if  any,  may  develop, 
and  fear  that  attempting  to  anticipate 
such  problems  could  be 
counterproductive. 

7.  The  agency  similarly  concludes  that 
the  rules  should  not  be  amended  to 
attempt  to  provide  more  detailed 
conditions  and  restrictions  concerning 
the  sanctions  to  be  imposed  for  possible 
non-compliance  with  requirements  for 
the  use  of  matching  grant  funds,  nor 
should  the  rule  go  into  such  details  as  to 
whether  capital  expenditures  for  used 
equipment,  should  be  permitted.  The 
departmental  regulations  governing 
grant  administration  are  quite  extensive 
and  specific,  and  FmHA  does  not  now 
have  any  reason  to  believe  that  even 
more  specific  guidance  is  possible  at 
this  time.  Here  again,  the  agency 
concludes  that  regulatory  conditions 
and  restrictions  adopted  in  advance  of 
known  problems  could  be 
counterproductive. 

The  significant  changes  are  as 
follows: 

Part  1946— Mediation 

Subpart  A — Agricultural  Loan 
Mediation  Program 

Section  1946.1  has  been  partially 
revised  in  paragraph  [b)  to  make  an 
editorial  change  and  to  show  that  FmHA 
will  comply  with  requests  for 
information  and  analysis. 

Section  1946.4(d]  has  been  partially 
revised  to  clarify  the  method  of 
distributing  matching  grant  funds  to 
qualifying  States. 


Section  1946.4(e)(2)  has  been  partially 
revised  to  show  that  detailed  cost 
estimates  are  to  be  provided  by  a  State 
on  the  operation  and  administration  of 
its  agricultural  loan  mediation  program. 

Section  1946.4(g)(l]  has  been  partially 
revised  to  require  FmHA  to  notify  a 
Governor  or  Head  of  a  State  Agency 
within  15  days  after  receipt  of  an 
application  for  a  grant  if  additional 
information/clarification  is  needed. 

Section  1946.5(a)  has  been  partially 
revised  to  show  that  this  program  will 
be  monitored  by  the  FmHA  Assistant  to 
the  Assistant  Administrator  for  Farmer 
Programs  in  lieu  of  the  Emergency 
Designation  Staff. 

Section  1946.7  has  been  partially 
revised  to  make  an  editorial  change  in 
the  title. 

Section  1946.8  has  been  partially 
revised  to  change  the  delegation  of 
authority  from  the  Staff  Director, 
Emergency  Designation  Sta^,  to  the 
Assistant  to  the  Assistant  Administrator 
for  Farmer  Programs. 

This  program/activity  will  be  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.435, 
Agricultural  Loan  Mediation  Program. 
This  program  is  being  proposed  for 
exclusion  from  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015,  Subpart  V,  48  FR  29112,  June  24, 
1983,  and  7  CFR  Part  1940,  Subpart  J, 
"Intergovernmental  Review  of  Farmers- 
Home  Administration  Programs  and 
Activities.") 

List  of  Subjects  in  7  CFR  Part  1946 

Federal-State  Relations,  Grant 
Programs-Agriculture,  Mediation. 

Accordingly,  FmHA  adds  a  new  Part 
1946  consisting  of  Subpart  A,  to  Chapter 
XVIII,  Title  7,  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1946— MEDIATION 

Subpart  A— AgricuKural  Loan  Mediation 
Program 

Sec. 

1946.1  General.  ,, 

1946.2  Definitions. 

1946.3  Process  for  certification. 

1946.4  Matching  grants. 

1946.5  Monitoring  compliance  and  penalty 
for  non-compliance. 

1946.6  Nondiscrimination. 

1946.7  Environmental  requirements. 

1946.8  Delegation  of  authority. 

1946.9  1946.49  [Reserved] 
1946.50    0MB  control  number. 

Authority:  7  U.S.C.  1989:  5  U.S.C.  301;  7  CFR 
2.23;  7  CFR  2.70. 


Subpart  A— Agricultural  Loan 
Mediation  Program 

§  1946.1    General. 

(a)  This  subpart  provides  procedures 
for  administration  of  the  agricultural 
loan  mediation  program  whereby  a 
State  may  be  certified  by  the  Farmers 
Home  Administration  (FmHA)  as  a 
quahfying  State  for  purposes  of  FmHA 
and  other  USDA  agencies'  participation 
in  the  program.  Such  certification  is  also 
necessary  for  a  State  to  receive  Federal 
matching  grant  funds  to  be  used  for  the 
operation  and  administration  of  the 
State's  agricultural  loan  mediation 
program. 

(b)  FmHA  will  participate  in 
mediations  conducted  pursuant  to  a 
State's  agricultural  loan  mediation 
program  under  the  same  terms  and 
conditions  applicable  to  agricultural 
creditors  generally,  and  will  cooperate 
in  good  faith  in  such  mediations  by 
complying  with  requests  for  information 
and  analysis,  and  in  presenting  and 
exploring  debt  restructuring  proposals, 
wherever  feasible,  when  that  State  is 
and  remains  a  qualifying  State  as 
defined  in  §  1946.2(b)  of  this  subpart. 

§1946.2    Definitions. 

(a)  Agricultural  Loan  Mediation 
Program.  A  State  authorized  or 
administered  program  which  meets  the 
requirements  for  certification  outlined  in 
5 1946.3(a)(2)  (i)  through  (v)  of  this 
subpart. 

(b)  Qualifying  State.  A  State  which 
has  been  certified  by  FmHA  as  having 
an  agricultiiral  loan  mediation  program 
which  meets  the  requirements  outlined 
in  §  1946.3(a)(2)  (!)  through  (v)  of  this 
subpart,  provided  the  State's 
certification  has  not  expired  or  been 
withdrawn  luider  the  provisions  of 

§  1946.5(c)  of  this  subpart. 

§  1946.3    Process  for  certification. 

(a)  No  later  than  August  1,  of  each 
year,  the  Governor  of  a  State  or  Head  of 
a  State  agency  designated  by  the 
Governor  of  a  State  must  submit  a 
written  request  to  the  FmHA  if  the  State 
wishes  to  be  certified  as  a  qualifying 
State  for  the  purposes  of  FmHA 
participation  in  the  State's  program  and 
for  the  State  to  receive  a  matching  grant 
to  be  used  for  the  operation  and 
administration  of  the  program  within  the 
State  during  the  fiscal  year  commencing 
October  1  of  that  same  year.  The  request 
must  include: 

(1)  A  description  of  the  State's 
agricultiu-al  loan  mediation  program. 

(2)  Documentary  information  to 
support  the  request  and  a  certification 
by  the  Governor  or  Head  of  a  Slate 
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agency  designated  by  the  Governor  that 
the  State's  agricultural  loan  mediation 
program: 

(i)  Provides  for  mediation  services  to 
be  provided  to  producers,  and  their 
creditors,  that,  if  decisions  are  reached, 
result  in  mediated,  mutually  agreeable 
decisions  between  the  parties  under  the 
program; 

(ii)  Is  authorized  or  administered  by 
an  agency  of  the  State  government  or  by 
the  Governor  of  the  State; 

(iii)  Provides  for  the  training  of 
mediators; 

(iv]  Provides  that  the  mediation 
session  shall  be  confidential;  and 

(v)  Ensures  that  all  lenders  and 
borrowers  of  agricultural  loans  receive 
adequate  notification  of  the  mediation 
program. 

(b)  If  the  State  is  a  qualifying  State  at 
the  time  the  written  request  is  made,  the 
written  request  need  only  describe  the 
changes  to  the  program  since  the 
previous  year's  request  together  with 
such  documentary  support  as  may  be 
necessary  concerning  such  changes,  as 
well  as  a  certification  that  the  remaining 
elements  of  the  program  remain  as 
described  in  the  previous  apphcation. 

(c]  The  request  for  certification  should 
be  mailed  to: 

Administrator,  Farmers  Home 
Administration,  U.S.  Department  of 
Agriculture,  14th  Street  and  Independence 
Avenue  SW.,  Room  5014,  Washington,  DC 
20250. 

(d]  If  a  matching  grant  is  requested  in 
accordance  with  §  1946.4  of  this  subpart, 
the  request  for  certification  also  must 
include  the  information  required  by 

§  1946.4  (e](2]  of  this  subpart. 

(e)  Within  15  days  from  receipt  of  the 
request  for  certification,  the 
Administrator  will  notify  the  State 
Governor  or  Head  of  a  State  agency 
designated  by  the  governor  whether  or 
not  the  State  is  certified  as  a  qualifying 
State  as  defined  in  §  1946.2(b)  of  this 
subpart,  or,  if  additional  information  or 
clarification  is  needed  to  make  the 
determination,  the  Administrator  will 
advise  the  State  Governor  or  Head  of  a 
State  agency  of  the  additional 
information  or  clarification  needed. 
Upon  receipt  of  the  additional 
information  or  clarification  requested, 
the  Administrator  will  respond  within  15 
days  from  the  date  of  receipt. 

§1946.4    Matching  grants 

(a)  Administration  of  grants.  FmHA 
will  administer  the  program  in 
accordance  with  the  requirements  of  7 
CFR  Parts  3015  and  3016.  Any  State 
requesting  a  grant  must  comply  with  the 
provisions  of  those  regulations. 

(b)  Source  of  funds.  All  grants 
awarded  to  qualifying  States  will  be 


made  from  appropriated  funds 
specifically  for  this  program.  A 
statement  of  the  amounts  appropriated, 
obligated,  and  remaining  avallaWe  for 
the  program  at  any  particular  time  will 
be  given  to  any  person  upon  request  to 
FmHA. 

(c)  Amount  of  grant  A  grant  will  not 
exceed  50  percent  of  the  total  fiscal  year 
funds  that  a  qualifying  Stats  requires  to 
operate  and  administer  its  Agricultural 
Loan  Mediafion  Program  which  has 
been  certified  by  the  Administrator  as 
meeting  the  requirements  of  9 1946.3 
(a)(2)  (i)  throu^  (v)  of  this  subpart.  In 
no  case  will  the  total  amount  of  a  grant 
exceed  $500,000  annually. 

(d)  Distribution  criteria.  If  funds  for 
grants  are  appropriated  on  a  fiscal  year 
basis,  funds  will  be  obligated  on  a  pro- 
rata basis  to  all  States  whose  programs 
are  certified  at  the  beginning  of  the 
fiscal  year.  States  certified  after  the 
beginning  of  the  fiscal  year  will  receive 
a  share  of  funds  not  previously 
obligated.  If,  however,  when  funds  for  a 
fiscal  year  become  available,  there  are 
not  sufficient  funds  to  give  all  qualified 
States  50  percent  of  their  justified 
estimated  expenses  for  the  fiscal  year, 
the  percentage  allocation  to  each  State 
will  be  reduced  so  as  to  give  all  States 
the  same  percentage  of  their  expenses.  If 
after  the  percentage  calculation  any 
State's  allocation  still  exceeds  $500,000, 
that  State's  share  will  be  further 
reduced  to  $500,000  and  the  remaining 
States'  shares  will  be  increased  by  the 
same  percentage. 

(e)  Eligibility  criteria  for  amount  of 
grant  requested.  To  be  eligible  to  receive 
the  amount  of  grant  requested,  a  State 
must: 

(1)  Have  an  Agricultural  Loan 
Mediation  Program  that  has  been 
certified  by  the  Administrator  in 
accordance  with  §  1946.3  of  this  subpart, 
which  certification  has  not  been 
withdrawn  in  accordance  with  S  1946.5 
(c)  of  this  subpart. 

(2)  Provide  detailed  estimates  of  the 
costs  of  operating  and  administering  the 
State's  Agricultural  Loan  Mediation 
Program. 

(f)  Grant  purposes.  (1)  Grants  made 
under  this  subpart  will  be  used  solely 
for  the  operation  and  administration  of 
the  State's  Agricultural  Loan  Mediation 
Program.  There  is  no  other  authorized 
use  of  grant  funds.  Eligible  costs  are 
limited  to  those  allowable  under  7  CFR 
3016.22  that  are  reasonable  and 
necessary  to  carry  out  the  mission  of  the 
State's  Agricultural  Loan  Mediation 
Program  in  providing  mediation  services 
for  agricultural  producers  and  their 
creditors  within  the  State,  such  as: 

(i)  Salaries  of  professional,  technical, 
and  clerical  staffs; 


(ii)  Payment  of  necessary,  reasonable 
office  expenses  such  as  office  rental, 
office  utilities,  and  office  equipment 
rental; 

(iii)  Purchase  of  office  supplies; 

(iv)  Payment  of  administrative  costs, 
such  as  workers'  compensation,  hability 
insurance,  employer's  share  of  social 
security,  and  travel  that  is  necessary  to 
provide  mediation  services; 

(v)  Training  for  mediators;  and 

(vi)  Secretary  systems  necessary  to 
assure  confidentiahty  of  mediation 
sessions. 

(2)  Grant  funds  may  not  be  used  for 

(i)  The  purchase  of  capital  assets,  real 
estate,  or  vehicles  or  repair  and 
maintenance  of  privately-owned 
property; 

(ii)  Political  activities;  and 

(iii)  Routine  administrative  activities 
not  allowable  under  OMB  Cost 
Principles. 

(g)  Application  processing.  (1)  FmHA 
will  have  60  days  from  the  date  of 
certifying  a  State  as  a  qualifying  State  to 
review  the  State's  application  and 
supporting  information  for  a  grant,  mail 
the  obligation  document  to  the 
responsible  State  Government  official 
for  signature,  to  obligate  funds,  and 
notify  the  State  of  approval.  In  any  case 
where  additional  information/ 
clarification  is  needed  for  processing  a 
grant  application,  the  60-day  time  limit 
will  begin  on  the  date  the  additional 
information  of  clarification  is  received. 
FmHA  will  notify  the  Governor  or  Head 
of  a  State  agency  within  15  days  of 
receipt  of  the  application  for  a  grant  if 
information/clarification  is  needed. 

(2)  A  State  requesting  a  matching 
grant  will  submit  to  the  Administrator: 

(i)  Standard  Form  424,  "Federal 
Assistance."  The  application  form  can 
be  obtained  from  any  FmHA  office. 

(ii)  The  information  prescribed  in 
paragraph  (e)(2)  of  this  section. 

(h)  Grant  approval.  (1)  The 
Administrator  will  notify  the  Governor 
or  Head  of  the  State  agency  designated 
by  the  Governor  of  grant  approval  by 
mailing,  on  the  obligation  date,  a  copy  of 
the  completed  Form  FmHA  1940-1, 
"Request  for  Obligation  of  Funds."  The 
Form  FmHA  1940-1  will  indicate  that 
the  grant  is  subject  to  the  requirements 
of  7  CFR  Parts  3015  and  3016,  this 
subpart,  and  will  cite  any  special 
grantee  conditions. 

(i)  Fund  disbursement  or  grant 
termination  or  major  changes.  (1) 
Qualifying  States  approved  to  receive 
matching  grants  under  this  subpart  will 
receive  payment  in  accordance  with  7 
CFR  Parts  3015  and  3016. 

(2)  In  the  case  of  a  grant  reduction, 
termination  or  withdrawal  of 


Federal  Register  /  Vol.  53.  No.  166  /  Friday.  August  26.  1988  /  Rules  and  Regulations  32601 


certification,  in  accordance  with  §  1946.5 
(c]  of  this  subpart,  or  major  changes  in 
the  scope  of  the  State's  Agricultural 
Loan  Mediation  Ih-ogram.  the 
Administrator,  or  designee,  will  execute 
Form  FmHA  1940-10,  "Cancellation  of 
U.S.  Treasury  Check  and/or 
Obligation."  to  stop  further 
disbursement  of  funds  under  the  Grant 
Agreement. 

(j)  Financial  management  systems 
and  reporting  requirements.  [1]  States 
receiving  grants  must  comply  with 
standards  for  the  Hnancial  management 
and  reporting  and  program  performance 
reporting  found  in  7  CFR  Parts  3015  and 
3016. 

(2)  Qualifying  States  receiving 
matching  grants  must  provide  to  the 
FmHA  State  Office  by  September  30  an 
annual  report  on: 

(i)  The  effectiveness  of  the  State's 
Agricultural  Loan  Mediation  Program; 

(ii]  Recommendations  for  improving 
the  delivery  of  mediation  services  to 
producers;  and 

(iii)  The  savings  to  the  State  as  a 
result  of  having  an  Agricultural  Loan 
Mediation  Program. 

(3)  FmHA  State  Offices  will  include 
any  comments  or  recommendations 
regarding  the  State's  Agricultural  Loan 
Mediation  Program  and  mail  the 
information  to  the  Administrator  no 
later  than  November  1. 

§  1946.5    Monitoring  compiiance  and 
penalty  for  non-complianc*. 

(a)  FmHA  monitoring.  The  FmHA 
Assistant  to  the  Assistant 
Administrator,  Farmer  Programs,  will 
monitor  compliance  of  the  State's 
Agricultural  Loan  Mediation  Program 


through  the  reports  received  in 
accordance  with  §  1946.4(j]  of  this 
subpart,  through  information  received 
from  FmHA  field  offices  and  the  public, 
and  through  on-site  visits  to  observe  the 
operation  and  administration  of  the 
program. 

(b)  Audit.  The  qualifying  State  is 
subject  to  the  audit  requirements  of  7 
CFR  Parts  3015  and  3016  of  this  chapter. 
An  audit  report  will  be  submitted  to  the 
FmHA  Administrator  annually  or 
biennially  as  apphcable  in  accordance 
with  0MB  Circular  A-128  by  each 
qualifying  State  receiving  a  grant. 

(c)  Penalty  for  non-compliance.  If  the 
Administrator  determines  that  a  State's 
Agricultural  Loan  Mediation  Program 
does  not  meet  or  no  longer  meets  the 
requirements  set  out  in  S  1946.3(a)(2)  (i) 
through  (v)  of  this  subpart  for 
certification  or.  that  grant  funds  are  not 
being  used  only  for  the  operation  and 
administration  of  the  State's 
Agricultural  Loan  Mediation  Program, 
the  FmHA  Administrator  is  authorized 
to  withdraw  the  certification  of  the 
program  and  terminate  additional  grant 
assistance  emd/or  to  impose  any 
penalties  or  sanctions  established  in  7 
CFR  Parts  3015  and  3018.  In  the  event 
that  the  penalty  for  non-compliance  is 
enforced,  the  FmHA  and  other  USDA 
agencies  will  cease  to  participate  in 
mediations  conducted  by  the  State 
Agricultural  Loan  Mediation  Program.  If 
the  penalty  for  noncompliance  is 
enforced,  the  reason(s)  will  be  included 
in  a  letter  to  the  Governor  or  Head  of 
the  State  agency  along  with  appeal 
rights  under  Subpart  B  of  Part  1900  of 
this  chapter. 


§  1946.6    Nondiscrimination 

The  provisions  of  7  CFR  1901  Subpart 
E,  "Civil  Rights  Compliance 
Requirements,"  7  CFR  Part  15, 
"Nondiscrimination  in  Federally- 
Assisted  Programs  of  the  Department  of 
Agriculture-Effectuation  of  Title  VI  of 
the  Civil  Rights  Act  of  1964,"  7  CFR  Part 
15b,  "Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  or  Benefitting  from  Federal 
Financial  Assistance,"  and  45  CFR  Part 
90,  "Nondiscrimination  on  the  Basis  of 
Age  in  Programs  or  Activities  Receiving 
Federal  Financial  Assistance,"  apply  to 
activities  financed  by  grants  made  under 
this  subpart. 

§  1946.7    Environmentai  requirements. 

Environmental  requirements  are  not 
applicable  to  this  subpart. 

§  1946.8    Delegation  of  authority. 

The  Administrator  hereby  delegates 
the  authority  for  processing  applications 
and  administering  grants  under  this 
subpart  to  the  Assistant  to  the  Assistant 
Administrator,  Farmer  Programs. 

§§1946.9-1946.49    [Reserved] 

§  1946.50    OMB  control  number. 

The  collection  of  information 
requirements  in  this  regulation  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
OMB  control  number  0575-0125.  In 
accordance  with  5  CFR  Part  1320, 
summarized  below  is  the  annualized 
public  reporting  burden  for  this 
regulation; 


Section  of 
regulations 

TWe 

Form  No.  (if  any) 

Established 

number  of 

respondents 

Reports  filed  annually 

Total  annual 

responses 

(d)  X  (e) 

Established 
number  of 
manhours 

per 
response 

Established 

total 

manhours 

(f)  X  (g) 

(A) 

(B) 

(C) 

(D) 

(E) 

(F) 

(G) 

(H) 

1946.3(a) 

1946.3(b) 

1946.4(e)(2). 

1946.4(c) 

1946.5(b) 


Reporting  Requirements/lto  Forms 


Request  for  certification 

Reverification  of  Approval 

Eligibility  criteria  for  amount  of  grant 

requested. 
Fnaricial  management  systems  and 

reporting  requirements. 
Audit  report 


NONE. 
NONE. 
NONE. 

NONE. 

NONE. 


15 
10 
10 

10 

10 


On  occasion.. 
On  occasion.. 
On  occasion.. 

1 


15 
10 
10 

10 

10 


4 
2 
2 

e 

16 


60 
20 
20 

80 

160 


Reporting  Requirements  Approved  Under  Ottter  Dockets 


1946  4(g)(2) 

Application  for  Federal  Assistance 

SF  424  (0348-0006).... 

15 

On  occasion 

15 

2 

30 

Docket 

70 

370 

Total. 

Vance  L.  Clark, 

Administrator.  Farmers  Home 
Administration. 

Dated:  August  9, 1988. 
[FR  Doc.  88-19481  Filed  8-25-68;  8:45  ami 
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Animal  and  Plant  Haatth  Inspection 

Sarvica 

9  CFR  Part  78 
[Doci(«tNaM-ll6] 

CITE  >  Teat,  Bniceiiosia 


;  Animal  and  Plant  Health 
Inspection  Service,  U^A. 
ACTKM:  Affirmation  of  interim  rule. 


UMI 


If:  We  are  affirming,  without 
change,  an  interim  rule  that  amended 
the  brucellosis  regulations  by  aUowing 
designated  epidemiologists  to  consider 
the  results  of  the  concentration  of 
immunoassay  technology  (CITE  "]  test 
as  a  diagnostic  supplement  to  the 
standard  card  testing  of  official 
vaccinates.  This  action  is  warranted  in 
order  to  permit  faster  diagnostic  testing 
than  has  been  available  to  determine 
brucellosis  disease  status,  and  to  avoid 
the  unnecessary  destruction  of  veduable 
cattle  and  bison. 
dates:  September  28. 1988.  The 
incorporation  by  reference  of  certain 
procedures  in  the  regulations  was 
approved  by  the  Director  of  the  Federal 
Register  April  27.  lOSa 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Hugh  E.  Metcalf,  Senior  Staff 
Veterinarian.  Program  Planning  Staff. 
VS.  APHIS.  USDA.  Room  841.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  301-436-8713. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

Brucellosis  is  a  serious  infectious  and 
contagious  disease,  caused  by  bacteria 
of  the  genus  Brucella,  that  affects 
animals  and  man.  The  Secretary  of 
Agriculture  is  authorized  to  cooperate 
with  the  states  in  conducting  a 
brucellosis  eradication  program.  The 
regulations  in  9  CFR  Part  78  (referred  to 
below  as  the  regulations]  govern  the 
interstate  movement  of  cattle,  bison, 
and  swine  in  order  to  help  prevent  the 
interstate  spread  of  brucellosis. 

Official  bucellosis  tests  are  used  for 
determining  the  brucellosis  status  of 
cattle,  bison,  and  swine.  The  regulations 
stipulate  that  testing  negative  to  an 
official  brucellosis  test  is  a  condition  for 
certain  interstate  movements  of  cattle, 
bison,  and  swine.  Additionally,  official 
tests  are  used  to  determine  eligibiUty  for 
indemnity  payments  for  animals 
destroyed  because  of  brucellosis. 

In  an  interim  rule  published  in  the 
Federal  Register  on  May  6, 1988  (53  FR 
16245-16248,  Docket  Number  88-026). 
and  effective  April  27, 1988,  we 


amended  the  regulations  to  allow 
designated  epidemiologists  to  use  the 
CITE  *  test  as  a  diagnoatic  supplement 
to  standard  card  testing  when 
determining  the  brucellosis  disease 
status  of  offidally  vaccinated  cattle  or 
bison.  Comments  on  the  interim  rule 
were  required  to  be  postmarked  or 
received  on  or  before  }uly  5, 1988.  We 
did  not  receive  any  comments.  The  facts 
presented  in  the  interim  rule  still 
provide  a  basis  for  the  rule. 

Executive  Order  12291  and  R^ulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
confonnance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
ccHnpiled  by  the  Department,  we  have 
determined  diat  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

This  action  allows  designated 
epidemiologists  a  faster  method  of 
gathering  data  to  supplement  standard 
card  test  results.  The  current  procedure 
of  verifying  standard  card  test  results 
through  laboratory  testing  would  remain 
a  viable  option. 

This  amendment  does  not  change  the 
testing  requirements  for  brucellosis.  It 
merely  authorizes  an  optional 
methodology  to  laboratory  verification 
of  standard  card  test  results.  CITE  ■ 
testing  is  faster  than  laboratory  testing 
and  allows  for  faster  marketing,  but  the 
economic  effect  on  owners  of  officially 
vaccinated  cattle  or  bison  should  not  be 
significant. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 


requirements  under  the  Paperwork 
Reduction  Act  (rf  1980  (44  U.S.C.  3501  et 
seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Brucellosis,  Cattle, 
Hogs,  Incorporation  by  reference. 
Quarantine,  Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  Part  78  and 
tiiat  was  published  at  53  FR  16245-16246 
on  May  6, 1988. 

Authority:  21  U.S.C  lll-114a-l,  114g.  115, 
117. 120, 121, 123-128, 134b,  134f;  7  CFR  2.17. 
2.51.  and  371.2(d]. 

Done  in  Washington.  DC,  this  22nd  day  of 
August,  1988. 

James  W.  Glosser. 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  88-19389  Filed  8-25-88;  8:45  am] 

BILUNO  COOe  S410-3«-H 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  201 

(Regulation  A] 

Extensiona  of  Credit  by  Federal 
Reaerve  Banks;  Change  In  Discount 
Rates 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Final  rule. 

summary:  The  Board  of  Governors  has 
amended  its  Regulation  A,  "Extensions 
of  Credit  by  Federal  Reserve  Banks,"  for 
the  purpose  of  increasing  discount  rates. 

The  decision  reflects  the  intent  of  the 
Federal  Reserve  to  reduce  inflationary 
pressures.  The  action  was  also  taken  in 
light  of  the  growing  spread  of  market 
interest  rates  over  the  discount  rate. 

The  Board  acted  on  requests 
submitted  by  the  Boards  of  Directors  of 
the  twelve  Federal  Reserve  Banks.  The 
discount  rate  is  the  interest  rate  that  is 
charged  depository  institutions  when 
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they  borrow  from  their  district  Federal 
Reserve  Banks. 

EFFECTIVE  DATE:  AugUSt  22. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  W.  Wiles,  Secretary  of  the 
Board  (202/452-3257);  for  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TTD)  (202/452- 
3544),  Eamestine  Hill  or  Dorothea 
Thompson,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  of  sections  10(b),  13, 14, 
19,  et  al.,  of  the  Federal  Reserve  Act,  the 
Board  has  amended  its  Regulation  A  to 
incorporate  changes  in  discount  rates  on 
Reserve  Bank  extensions  of  credit. 
Further,  under  the  authority  of  5  U.S.C. 
553  (b)(3HB)  and  (d)(3).  these 
amendments  are  being  published 
without  prior  general  notice  of  proposed 
rulemaking,  pubUc  participation,  or 
deferred  effective  date.  The  Board  has 
for  good  cause  found  that  current 
economic  and  financial  considerations 
require  that  these  amendments  be 
adopted  immediately. 

List  of  Subjects  in  12  CFR  Part  201 

Banks,  banking.  Credit,  Federal 
Reserve  System. 

For  the  reasons  outlined  above,  the 
Board  of  Governors  amends  12  CFR  Part 
201  as  set  forth  below: 

PART  201— [AMENDED] 

1.  The  authority  citation  for  12  CFR 
Part  201  continues  to  read  as  follows: 

Authority:  Sees.  10(a].  10(b].  13. 13a,  14(d) 
and  19  of  the  Federal  Reserve  Act  (12  U.S.a 
347a.  347b.  343  et  seq..  347c,  348  et  seq..  357. 
374,  374a  and  461);  and  sec.  7(b)  of  the 
Intel  national  Banking  Act  of  1978  (12  U.S.C. 
347d). 

2.  Section  201.51  is  revised  to  read  as 
follows: 

§  201.51    Short-term  adjustment  credit  for 
depository  Institutions. 

The  rates  for  short-term  adjustment 
credit  provided  to  depository 
institutions  under  §  201.3(a)  of 
Regulation  A  are: 


Federal  Reserve  Bank 

Rate 

Effective 

Boston 

65 
6.5 
6.5 
6.5 
6.5 
6.5 
6.5 
6.5 
65 
6.5 
6.5 

Aug.  9,  1988. 
Do. 

New  York 

Ptijladetohia   

Do. 

Clevelar»d 

Do. 

Do. 

Atlanta 

Do. 

Aug  10.  1988. 
Aug.  9,  1988. 
Do. 

Minneapotrs 

Kansas  Citv 

Do. 

Dallas 

Aug.  11,  1988. 

Federal  Reserve  Bank 

RatB 

Effective 

6.5 

Aug.  9. 1986. 

3.  Section  201.52  is  revised  to  read  as 
follows: 

§  201.52    Extended  credit  for  depository 
Nieinuumie. 

(a)  Seasonal  credit.  The  rates  for 
seasonal  credit  extended  to  depository 
institutions  under  $  201.3(b)(1)  of 
Regulation  A  are: 


Federal  Reserve  Bank 


Boston 

Mew  Yor1< 

Philadelphia 

Cleveland - 

Richmond 

Atlanta 

Chicago 

St  Louis 

Minneapolis. ._. 

Kansas  CHy 

Dallas 

San  Francisco. 


Rate 


6.5 
6.5 
6.5 
6.5 
6.5 
6.5 
6.5 
6.5 
6.5 
6.5 
6.5 
6.5 


Effective 


Aug.  S.  1988. 

Do. 

Do. 

Do. 

Do. 

Do 
Aug.  10,  1988. 
Aug.  9. 1988. 

Do. 

Do. 
Aug.  11,  1968. 
Aug.  9,  1988. 


(b)  Other  extended  credit.  The  rates 
for  other  extended  credit  provided  to 
depository  institutions  under  sustained 
liquidity  pressures  or  where  there  are 
exceptional  circumstances  or  practices 
involving  a  particular  institution  tmder 
§  201.3(b)(2)  of  Regulation  A  are: 


Federal  Reserve  Bank 


Boston » 

New  Yofit 

Philadelphia..... 

Cleveland 

Richrtx)rKl 

ABanta 

Chicago 

SL  Uxjis. 

Minneapolis 

Kansas  City 

Dallas 

San  Francisoo 


Rate 


6.5 
6.5 
6.5 
6.5 
6.5 
6.5 
6.5 
6.5 
6.5 
6.5 
6.5 
6.5 


Effective 


Aug.  9,  1988. 

Do. 

Da 

Do. 

Do. 

Do. 
Aug.  10.  1988. 
Aug.  9.  1988. 

Do. 

Do. 
Aug.  11,  1988. 
Aug.  9.  1968. 


These  rates  apply  for  the  first  30  days 
of  borrowing.  For  credit  outstanding  for 
more  than  30  days,  a  flexible  rate  will  be 
charged  which  takes  into  account  rates 
on  market  sources  of  fluids,  but  in  no 
case  will  the  rate  charged  be  less  than 
the  basic  discount  rate  plus  one-half 
percentage  point.  Where  credit  provided 
to  a  particular  depository  institution  is 
anticipated  to  be  outstanding  for  an 
imusually  prolonged  period  and  in 
relatively  large  amounts,  the  30-day  time 
period  may  be  lengthened  or  shortened. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  22, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-19471  Filed  8-25-88:  8:45  am) 
BILUNG  CODE  6210-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  ParU  91  and  135 

[Docicet  Na  25149;  SFAR  No.  50-2] 

Special  Flight  Rules  In  the  Vidnlty  of 
the  Grand  Canyon  National  Parlq 
Correction 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule;  correction. 

summary:  On  June  2. 1988,  the  FAA 
published  a  final  rule  for  the  restriction 
of  aircraft  flights  in  the  vicinity  of  the 
Grand  Canyon  National  Park.  This 
action  corrects  errors  in  the  preamble 
and  final  rule,  including  the  technical 
descriptions  of  the  ^ledal  Flight  Rules 
Area  and  flight-free  zones  within  that 
area. 

EFFECTnnE  date:  September  22. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Bennett.  Office  of  the  Chief 
Counsel.  AGC-230.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington,  DC  20591, 
Telephone:  (202)  267-3491. 
SUPPLEMENTARY  INFORMATION:  On  May 
27, 1988,  the  FAA  issued  a  final  rule  for 
the  regulation  of  aircraft  operations  in 
the  vicinity  of  the  Grand  Canyon 
National  Park  (53  FR  20264,  June  2, 
1988).  In  that  document,  the  language  of 
the  preamble  and  final  rule  contained 
certain  techniced  errors  which  are 
corrected  below. 

Correction  to  Special  Federal  Aviation 
Regulation  No.  50-2 

The  following  corrections  are  made  in 
SFAR  50-2,  Special  Flight  Rules  in  the 
Vicinity  of  the  Grand  Canyon  National 
Park  (53  FR  20264,  June  2, 1988). 

1.  On  page  20267,  first  column,  line  1, 
change  'Tuweep"  to  "Toroweap". 

2.  On  page  20268,  first  column,  line  26, 
change  "exist"  to  "exit". 

3.  On  page  20268.  first  colimm,  line  51, 
change  "205°"  to  "203°  magnetic". 

4.  On  page  20268,  second  column,  line 
4;  on  page  20272,  second  column,  line  51; 
and  on  page  20274,  second  column,  line 
32:  remove  the  word  "Canyon". 

5.  On  page  20268,  second  column,  line 
26,  change  'Toroweap"  to  'Tuweep". 

6.  On  page  20271,  second  column,  line 
11,  change  "March  19, 1989"  to  "April  6, 
1989". 

7.  On  page  20272,  second  column, 
lines  5  and  16;  page  20273,  third  column, 
line  32;  and  page  20274,  third  column, 
line  1:  change  "Yumitheska"  to 
"Yumtheska  ". 
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8.  On  page  20272,  second  column, 
revise  the  first  sentence  of  numbered 
paragraph  4  to  read: 

"4.  Prohibit  operation  in  four  "flight- 
free  zones"  unless  necessary  for  the 
purposes  enumerated  in  paragraph  3 
above  for  flight  below  minimum  flight 
altitudes." 

9.  On  page  20273,  remove  the  word 
"proposed"  in  the  first  column,  lines  15, 
29,  and  38,  and  from  the  second  column, 
line  5. 

10.  On  page  20273,  second  column, 
insert  a  semicolon  after  the  abbreviation 
"W."  in  lines  47  through  50. 

11.  On  page  20273,  second  column, 
last  line,  change  the  period  after  the 
word  "regulation"  to  a  colon. 

12.  On  page  20274,  first  column,  lines  5 
and  7,  change  the  word  "and"  to  "an". 

13.  On  page  20274,  first  column,  lines 
32,  33,  and  37,  insert  a  period  after  the 
abbreviation  "W". 

14.  On  page  20274,  first  column,  line 
41,  change  the  number  "112°"  to  "111°". 

15.  On  page  20274,  first  column,  line 
49,  and  second  column,  line  13,  change 
"216*"  to  "218"". 

16.  On  page  20274,  second  column, 
insert  a  period  after  the  abbreviation 
"W"  on  line  3  and  the  abbreviation  "N" 
on  line  6. 

17.  On  page  20274,  second  column, 
remove  paragraphs  (d)  (i)  and  (ii)  (lines 
32  through  40,  beginning  with  "(i)  at  or 
above  *  *  *")  and  add  in  their  place  the 
following: 

at  or  above  10.500  feet  MSL  within  2  nautical 
miles  either  side  of  a  line  extending  between 
Lat.  36"22'55"  N.,  Long.  112°48'50"  W.  and  Lat. 
36°17'10"  N.,  Long.  112°48'50"  W.;  to  the  point 
of  origin. 

18.  On  page  20274,  third  column,  line 
27,  change  the  word  "structural"  to 
"structiu-e". 

Issued  in  Washington.  DC  on  August  18, 
1988. 

John  H.  Cassady, 

Assistant  Chief  Counsel,  Regulations  and 

Enforcement  Division. 

[FR  Doc.  88-19232  Filed  8-25-88;  8:45  am] 

BIUJNO  COOE  4t10-13-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 

[RelMM  Nos.  33-6793;  34-26010;  35-24701; 
3»-2177:  IC-16530;  IA-1136;  File  No.  S7-5- 
88] 

Expedited  Publication  of 
Interpretative,  No-Action  and  Certain 
Exemption  Letters 

agency:  Securities  and  Exchange 
Commission. 


ACTION:  Final  rule. 


summary:  The  Commission  announces 
the  adoption  of  an  amendment  to  its 
regulation  concerning  Information  and 
Requests  to  provide  uniform  procedures 
for  prompt  publication  of  interpretative, 
no-action,  and  certain  exemption  letters, 
unless  temporary  confidential  treatment 
is  granted. 

EFFECTIVE  DATE:  September  26, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  ].  Burke  or  Michael  T.  Dorsey  at 
(202)  272-2848,  Office  of  Trading 
Practices,  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  adopting  an  amendment 
to  Rule  81  of  its  regulation  concerning 
Information  and  Requests.'  The  revision 
will  establish  uniform  procedures  for 
prompt  publication  of  interpretative,  no- 
action,  and  certain  exemption 
correspondence,  except  in  cases  where 
confidential  treatment  is  extended  under 
the  standards  of  Rule  81(b). 

I.  Background  and  Summary 

On  September  8, 1987,  the 
Commission  proposed  for  public 
comment  amendments  to  Rule  81 '  to 
provide  for  expedited  publication  of 
interpretative,  no-action,  and  certain 
exemption  letters,'  except  in  cases 
where  confidential  treatment  had  been 
granted  or  when  the  request  related  to 
certain  trading  practices  rules  *  under 
the  Exchange  Act.  Because  of  concerns 
that  correspondence  under  the  trading 
practices  rules  might  more  typically 
involve  matters  sensitive  to  premature 
disclosure,  the  Commission  proposed 
that  such  correspondence  continue  to 
receive  delayed  publication.  Certain 
commentators  on  Release  33-6740 
recommended  that  correspondence 
issued  under  the  trading  practices  rules 
also  be  released  immediately,  unless 
confidential  treatment  had  been 
granted.* 


'  17  CFR  200.81. 

*  Securities  Act  Release  No.  6740  (September  8. 
1987),  52 FR  35115  ("Release  33-8740'). 

'  Exemption  letters  subject  to  Rule  81  include  only 
those  letters  granting  exemptions  from  the 
provisions  of  the  Securities  Exchange  Act  of  1934 
("Exchange  Act").  15  U.S.C.  78a  et  seq.,  or  rules  or 
regulations  thereunder,  where  the  issuance  of  an 
order  granting  such  exemption  does  not  require 
public  notice  and  an  opportunity  for  hearing. 

*  17  CFR  Z4n.inK-n.  240.10b-7.  240.10b-«.  240.10b- 
13.  and  240.13e-4. 

'The  letters  of  comment  concerning  Release  33- 
6740  are  available  for  public  inspection  and  copying 
at  the  Commission's  Public  Reference  Room  in  File 
No.  S7-32-87. 


On  April  7. 1988,  the  Commission 
adopted  the  amendments  to  Rule  81  as 
proposed,"  and  at  the  same  time  issued 
a  release  proposing  for  public  comment 
an  additional  amendment  providing  for 
expedited  publication  of  interpretative, 
no-action,  and  exemption  letters  issued 
under  the  trading  practices  rules.''  The 
Commission  has  determined  to  adopt 
the  amendment  as  proposed,  thereby 
establishing  uniform  procedures  for 
publication  of  all  correspondence 
subject  to  Rule  81. 

II.  Discussion  of  Amendment 

The  amendments  to  Rule  81  adopted 
in  Release  33-6740  refiect  the 
Commission's  view  that  interpretative, 
no-action,  and  exemption 
correspondence  should  be  publicly 
available  as  promptly  as  possible, 
unless  confidential  treatment  has  been 
granted.  In  this  way,  the  public  will  have 
earlier  access  to  the  staffs  positions  on 
issues  under  the  federal  securities  laws. 
Rule  81,  however,  retained  the 
automatic  30-day  period  of 
confidentiality  for  correspondence 
issued  under  the  trading  practices  rules. 
Two  commentators  on  Release  33-6740 
opined  that  the  justification  for 
distinguishing  the  trading  practices  rules 
was  insufficient  when  compared  to  the 
public  benefits  resulting  from  more 
timely  publication  of  interpretative,  no- 
action,  and  exemption  letters."  These 
commentators  pointed  out  that 
transactions  forming  the  basis  for 
requests  under  the  trading  practices 
rules,  such  as  impending  public  offerings 
or  tender  offers,  cannot  be  said  to  be 
intrinsically  more  sensitive  to  public 
disclosure  than  transactions  involving 
other  issues.  They  noted  that  any 
adverse  consequences  of  premature 
disclosure  could  be  avoided  in  any  type 
of  transaction  through  the  confidential 
treatment  procedure  of  Rule  81(b). 

In  light  of  these  considerations,  the 
Commission  requested  public  comment 
on  whether  to  eliminate  the  distinction 
in  Rule  81  concerning  the  timing  of 
public  availability  of  interpretative,  no- 
action,  and  exemption  letters  involving 
the  trading  practices  rules.  One  of  the 
prior  commentators  '  reiterated  support 


•  Securities  Act  Release  No.  6764  (Apr.  7. 1988).  S3 
FR  12412. 

'  Securities  Act  Release  No.  6765  (Apr.  7. 1988).  53 
FR  12429  ("Release  33-6765 "). 

'Comment  letters  from  the  American  Bar 
Association,  Section  of  Corporation,  Banking  and 
Business  Law  (Jan.  4, 1988),  and  New  York  State  Bar 
Association,  Banking,  Corporation  and  Business 
Law  Section  ( 'NYSBA  ")  (Nov.  4, 1987). 

•  The  Commission  received  only  one  comment 
letter  concerning  Release  33-6765.  The  letter,  sent 
by  NYSBA.  is  available  for  public  inspection  and 
copying  at  the  Commission's  Public  Reference  Room 
in  File  No.  S7-5-88. 
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for  expedited  release  of  all 
interpretative,  no-action,  and  exemption 
correspondence  unless  confidential 
treatment  had  been  granted. 

The  Commission  has  determined  to 
adopt  the  amendment  as  proposed.  The 
same  standard  of  prompt  publication 
will  therefore  apply  to  all  interpretative, 
no-action,  and  exemption 
correspondence  subject  to  Rule  81. 
Temporary  confidential  treatment 
continues  to  be  available  under  Rule 
81(b),  and  premature  disclosure  of 
business  plans  may  be  prevented  in  an 
appropriate  case,  if  the  party  so  requests 
and  the  Commission's  staff  concurs.  The 
amended  rule  does  not  change  the 
procedures,  standards  or  maximum 
duration  of  such  confidential  treatment. 
At  the  same  time,  the  public  interest 
served  by  the  availability  of  the  staffs 
positions  will  be  met  in  ordinary  cases 
in  which  no  substantial  prejudice  to 
legitimate  business  purposes  arises 
through  public  disclosure.  The  general 
standard  for  prompt  disclosure  of  this 
correspondence  will  ease  administration 
of  Rule  81  by  the  Commission's  staff, 
and,  because  public  availability  dates 
will  normally  be  identical  to  the  date  of 
the  staffs  response,  research  and 
citation  of  this  correspondence  should 
be  simplified. 

III.  Cost/BeneHt  Analysis 

The  amendment  neither  imposes 
additional  reporting  or  recordkeeping 
requirements  nor  significantly  increases 
regulatory  compliance  costs.  The 
principal  benefit  associated  with  the 
amendment  is  that  it  will  allow  more 
timely  public  availability  of  staff 
responses  to  requests  for  interpretative, 
no-action,  and  certain  exemption  letters 
under  trading  practices  rules.  Expedited 
publication  will  assist  the  public  in  its 
understanding  of  significant  questions 
arising  under  the  federal  securities  laws. 

IV.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Chairman  of  the  Commission 
certified  that  the  amendment  as 
proposed  would  not,  if  adopted,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  was  noticed  in  the 
Release  33-6765  and  no  comments  were 
received  in  this  regard. 

V.  Statutory  Basis 

1 1   The  amended  rule  is  being  adopted 
iinder  section  19  of  the  Securities  Act  of 
1933;  section  23  of  the  Securities 
Exchange  Act  of  1934;  section  20  of  the 
Public  Utility  Holding  Company  Act  of 
1935;  section  319  of  the  Trust  Indenture 


Act  of  1939;  section  38  of  the  Investment 
Company  Act  of  1940;  section  211  of  the 
Investment  Advisers  Act  of  1940;  and 
section  1  of  the  Freedom  of  Information 
Act. 

List  of  Subjects  in  17  CFR  Part  200 

Administrative  practice  and 
procedure.  Freedom  of  Information, 
Privacy,  Securities. 

VI.  Text  of  Amendments 

In  accordance  with  the  foregoing.  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

Subpart  D — Information  and  Requests 

1.  The  authority  citation  for  Part  200, 
Subpart  D,  continues  to  read  as  follows; 

Authority:  80  Stat.  383,  as  amended,  31  Stat. 
54,  sees.  19,  23.  48  Stat.  85,  901,  as  amended, 
sec.  20,  49  Stat.  833.  sec.  319,  53  Stat.  1173. 
sees.  38.  211,  54  Stat.  841,  855;  5  U.S.C.  552. 15 
U.S.C.  778.  78W|79l,  80a-37,  80b-ll,  unless 
otherwise  notral 

2. 17  CFR  200.81  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  200.81    Publication  of  interpretative,  no- 
action  and  certain  exemption  letters  and 
other  written  communicationt. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  every  letter  or 
other  written  communication  requesting 
the  staff  of  the  Commission  to  provide 
interpretative  legal  advice  with  respect 
to  any  statute  administered  by  the 
Commission  or  any  rule  or  regulation 
adopted  thereunder;  or  requesting  a 
statement  that,  on  the  basis  of  the  facts 
stated  in  such  letter  or  other 
communication,  the  staff  would  not 
recommend  that  the  Commission  take 
any  enforcement  action;  or  requesting 
an  exemption,  on  the  basis  of  the  facts 
stated  in  such  letter,  from  the  provisions 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  78a  et  seq.)  or  any  rule  or 
regulation  thereimder,  where  the 
issuance  of  an  order  granting  such 
exemption  does  not  require  public  notice 
and  an  opportunity  for  hearing;  together 
with  any  written  response  thereto,  shall 
be  made  available  for  inspection  and 
copying  by  any  person  as  soon  as 
practicable  after  the  response  has  been 
sent  or  given  to  the  person  requesting  it. 


By  the  Commission. 
fonathaii  G.  Katz. 

Secretary. 

Date:  August  19. 1988. 
|FR  Doc.  88-19403  Filed  8-25-88;  8;45  am] 

BILUNQ  CODE  K1(M)1-«I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  175 

[Docl(etNo.87F-0290] 

Indirect  Food  Additives;  Adhesives 
and  Components  of  Coatings 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  pentasodium 
diethylenetriaminepentaacetate  and 
trisodium  N- 

hydroxyethylethyienediaminetriacetate 
as  components  of  adhesives  used  in 
food  packaging.  This  action  responds  to 
a  petition  filed  by  The  Dow  Chemical 
Co. 

DATES:  Effective  August  26, 1988;  written 
objections  and  requests  for  a  hearing  by 
September  26, 1988. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACr. 
Andrew  D.  Laumbach,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration,  200  C 
Street  SW.,  Washington,  DC  20204,  202- 
472-5690. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  September  24, 1987  (52  FR  35965), 
FDA  announced  that  a  petition  (FAP 
7B4023)  had  been  filed  by  The  Dow 
Chemical  Co.,  Midland,  MI  48674, 
proposing  that  §  175.105  Adhesives  (21 
CFR  175.105)  be  amended  to  provide  for 
the  safe  use  of  pentasodium 
diethylenetriaminepentaacetate  and 
trisodium  A^- 

hydroxyethylethylenediaminetriacetate 
as  components  of  adhesives  used  in 
food  packaging. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additives  are  safe,  and  that  ihe 
regulations  should  be  amended  by 
revising  the  table  in  §  175.105(c)(5). 
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In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h]],  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  envirorunental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  envirormient,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  Ending  of  no 
significant  impact  and  the  evidence 
supporting  that  Hnding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
a^ected  by  this  regulation  may  at  any 
time  on  or  before  September  26, 1988  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  a 
description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Fart  175 

Adhesives,  Food  additives.  Food 
packaging. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  Part  175  is  amended 
as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
Part  175  continues  to  read  as  follows: 

Authority:  Sees.  201(s).  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8],  348):  21 
CFR  5.10  and  5.61. 

2.  Section  175.105  is  amended  in 
paragraph  (c)(5)  by  alphabetically 
adding  two  new  entries  in  the  table  to 
read  as  follows: 

§175.105    Adhesives. 


(c) 
(5) 


Substances 


Limitations 


Pentasodium     diettiytenetriamin«pen- 
taacetate  (CAS  Reg.  No.  140-01-2).. 
•  «  •  • 

Trisodium  M^droxyethylettiylenedi- 
aminetriacetate  (CAS  Reg.  No. 
139-89-9) 


Dated:  August  17, 1988. 
Richard  |.  Ronk, 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

[FR  Doc.  88-19439  Filed  6-25-88:  8:45  am] 

BILUNO  CODE  4160-01-M 

21  CFR  Parts  436  and  446 
[Docket  No.  88N-0122] 

Tests  and  Metttods  of  Assay  of 
Antibiotic  and  Antibiotic-Containing 
Drugs;  HIgh-Performance  Liquid 
Chromatographic,  EPI-Minocyciine 
Content,  Residue  on  Ignition,  and 
AI>sorptlon  Testing  Mettiods  for 
Minocycline  Hydrochloride 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to:  (1) 
Provide  for  an  improved  method  for 
determining  the  potency  of  minocycline 
hydrochloride  bulk  and  minocycline 
hydrochloride  dosage  forms;  (2)  revise 
the  potency  standard  for  minocycline 
hydrochloride  bulk  to  prescribe  a 
minimum  and  a  maximum  specification; 
(3)  identify  and  limit  the  epi-minocycline 


content  of  minocycline  hydrochloride 
bulk;  and  (4)  add  a  residue  on  ignition 
test  and  an  absorptivity  test  for 
minocycline  hydrochloride  bulk.  These 
actions  are  being  taken  at  the  request  of 
the  sole  manufactiu'er  of  these  products 
and  to  provide  better  quality  control  of 
these  products. 

DATES:  Effective  September  26, 1988; 
comments,  notice  of  participation,  and 
request  for  hearing  by  September  26, 
1988;  data,  information,  and  analyses  to 
justify  a  hearing  by  October  25, 1988. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  A.  Dionne,  Center  for  Drug 
Evaluation  and  Research  (HFD-520), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
443^290. 

SUPPLEMENTARY  INFORMATION:  At  the 

request  of  the  sole  manufacturer  of 
minocycline  bulk  and  its  dosage  forms, 
FDA  is  replacing  the  microbiological 
turbidimetric  assay  currently  specified 
in  the  regidations  for  determining  the 
potency  of  minocycline  hydrochloride 
bulk  and  minocycline  hydrochloride 
dosage  forms  with  a  high-performance 
liquid  chromatographic  (I-IPLC)  assay.  In 
addition,  FDA  is  amending  the  antibiotic 
drug  regulations  for  minocycline 
hydrochloride  bulk  to:  (1)  Revise  the 
potency  standard  from  not  less  than  785 
micrograms  per  milligram  on  an  "as  is" 
basis  to  not  less  than  890  and  nor  more 
than  950  micrograms  per  milligram  on  an 
"anhydrous"  basis;  (2)  use  the  HPLC 
assay  to  test  for  epi-minocycline  content 
with  an  upper  limit  of  not  more  than  1.2 
percent;  (3)  add  a  residue  on  ignition 
test  with  an  upper  limit  of  not  more  than 
0.15  percent;  and  (4)  add  an  absorptivity 
test  with  an  upper  limit  of  not  more  than 
0.006. 

Current  assay  methods  for 
determining  the  content  and  potency  of 
minocycline  hydrochloride  are  done  by 
gravity  flow  chromatographic  and 
microbiological  turbidimetric  assay 
methods,  respectively.  The  gravity  flow 
chromatographic  method  is  specific; 
however,  it  is  time-consuming  and 
unable  to  detect  and  quantitate  related 
compounds.  The  microbiological 
turbidimetric  assay  lacks  specificity. 
The  manufacturer  has  demonstrated 
that  the  HPLC  assay  provides  a  fast, 
easily  performed  and  specific  test  that 
can  be  used  to  determine  both  content 
and  potency  of  minocycline 
hydrochloride  and  identify  and 
quantitate  its  related  compounds. 
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Additionally,  the  manufacturer 
reconunends  that  three  additional  tests 
(residue  on  ignition,  absorptivity,  and 
epi-minocycline  content]  be  added  to 
the  accepted  standards  for  minocycline 
hydrochloride  bulk  to  assure  its  quality. 
FDA  has  reviewed  the  manufacturer's 
request  and  has  concluded  that  the 
requested  changes  are  acceptable. 
Therefore,  FDA  is  amending  the 
monographs  for  minocycline 
hydrochloride  bulk  and  minocycline 
hydrochloride  dosage  forms  to  revise  the 
potency  assay  from  a  microbiological 
turbidimetric  assay  to  an  HPLC  assay 
and  to  revise  the  potency  standard  and 
add  tests  and  limits  for  epi-minocycline 
content,  residue  on  ignition  and 
absorptivity  for  minocycline 
hydrochloride  bulk. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  the  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Submitting  Comments  and  Filing 
Objections 

These  amendments  were  requested  by 
the  sole  manufactiu-er  of  minocycline 
hydrochloride.  They  made  changes  that 
are  corrective,  editorial,  or  of  a  minor 
substantive  nature.  Because  the 
amendments  are  not  controversial  and 
because,  when  effective,  they  provide 
notice  of  accepted  standards,  FDA  finds 
that  notice  and  public  procedure  are 
unnecessary  and  not  in  the  public 
interest.  The  amendments,  therefore, 
become  effective  September  26, 1988, 
except  that  the  manufacturer  may  elect 
to  comply  with  the  amendments  prior  to 
this  effective  date.  Interested  persons 
may,  on  or  before  September  26, 1988, 
submit  written  comments  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Any  person  who  will  be 
adversely  effected  by  this  regulation 
may  file  objections  to  it  and  request  a 
hearing.  Reasonable  grounds  for  the 
hearing  must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1)  on 
or  before  September  26, 1988,  a  written 
notice  of  participation  and  request  for 
hearing,  and  (2)  on  or  before  October  25, 
1988,  the  data,  information,  and 


analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
314.300.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  hearing  is  not  made  in 
the  required  format  or  with  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  sunmiary  judgment 
against  the  person(s)  who  request(s)  the 
hearing,  making  findings  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
order  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  314.300. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905,  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  436 

Antibiotics. 
21  CFR  Part  446 

Antibiotics. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Parts  436  and  446  are 
amended  as  follows: 

PART  436— TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  436  continues  to  read  as  follows: 

Authority:  Sec.  507.  59  Stat.  463  as 
amended  (21  U.S.C.  357);  21  CFR  5.10. 

§426.106    [Amended] 

2.  Section  436.106  Microbiological 
turbidimetric  assay  is  amended  in 
paragraphs  (a)  and  (b)  in  the  tables  by 
removing  the  entry  "Minocycline". 


BEST  COPY  AVAILABLE 


PART  446— TETRACYCLINE 
ANTIBIOTIC  DRUGS 

3.  The  authority  citation  for  21  CFR 
Part  446  continues  to  read  as  follows: 

Authority:  Sec.  507,  59  Stat.  463  as 
amended  (21  U.S.C.  357);  21  CFR  5.10. 

4.  Section  446.60  is  amended  by 
revising  paragraphs  (a)(l)(i]  and 
(a)(l)(v),  by  adding  new  paragraphs 
(a)(l)(viii)  and  (a)(l)(ix),  by  revising 
paragraphs  (a)(3)(i),  (b)(1),  and  (b)(5). 
and  by  adding  new  paragraphs  (b)(8) 
and  (b)(9)  to  read  as  follows: 

S  446.60    Minocycline  hydroctiloHde. 

(a)  *  *  * 
(1)  *  *  * 

(!)  Its  potency  is  not  less  than  890 
micrograms  per  milligram  and  not  more 
than  950  micrograms  per  milligram  on 
the  anhydrous  basis. 
***** 

(v)  Its  epi-minocycline  content  is  not 
more  than  1.2  percent. 

*        *        *      «.  *        * 

(viii)  Its  residue  on  ignition  is  not 
more  than  0.15  percent. 

(ix)  The  absorptivity  at  560 
nanometers  of  an  aqueous  solution 
containing  10  milligrams  of  minocycline 
hydrochloride  per  milliliter  is  not  more 
than  0.006. 

*  «  «  *  • 

(3)  *  *  * 

(i)  Results  of  tests  and  assays  on  the 
batch  for  potency,  moisture,  pH,  epi- 
minocycline  content,  identity, 
crystallinity,  residue  on  ignition,  and 

absorptivity. 

***** 

(b)  Tests  and  methods  of  assay — (1) 
Minocycline  potency.  Proceed  as 
directed  in  §  436.216  of  this  chapter, 
using  ambieat  temperature,  an 
ultraviolet  detection  system  operating  at 
a  wavelength  of  280  nanometers,  a  4.6- 
millimeter  X  3-centimeter  guard  column 
containing  lO-micrometer  diameter  RP-8 
Lichrosorb,  a  4.6-millimeter  X  15- 
centimeter  analytical  column  packed 
with  octyl  silane  chemically  bonded  to 
porous  microsilica  particles,  5 
micrometers  in  diameter,  a  flow  rate  of 
2.9  milliliters  per  minute,  and  a  known 
injection  volume  of  10  microliters. 
Reagents,  working  standard  and  sample 
solutions,  system  suitability 
requirements,  and  calculations  are  as 
follows: 

(i)  Reagents — [a]  0.1  M  Disodium 
ethylenediamine-tetraacetate  (EDTA). 
Accurately  weigh  37.22  grams  of 
disodium  ethylenediaminetetraacetate 
into  a  1,000-milliliter  volumetric  Hask. 
Dissolve  in  and  dilute  to  mark  with 
deionized  water. 
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[b]  0.3  M  Ammonium  oxalate. 
Accurately  weigh  28.42  grams  of 
anunonium  oxalate  into  a  1,000-milliliter 
volumetric  flask.  Dissolve  in  and  dilute 
to  mark  with  deionized  water. 

(c)  Mobile  phase.  Mix  250  milliliters  of 
dimethylformamide,  200  milliliters  of 
O.lAf  disodium 

ethylenediaminetetraacetate  and  550 
milliliters  of  Q.2M  ammonium  oxalate. 
(5:4:11).  Allow  the  solution  to  cool  to 
room  temperatiure  and  then  adjust  the 
pH  to  6.2  to  6.3  with  O.AM 
tetrabutylammonium  hydroxide.  Filter 
and  degas  the  mobile  phase  just  prior  to 
its  introduction  into  the  chomatographic 
pumping  system. 

(ii)  Preparations  of  working  standard, 
sample  and  resolution  testing 
solutions — [a]  Working  standard 
solution.  Dissolve  an  accurately 
weighed  portion  of  the  minocycline 
hydrocholoride  working  standard  with 
sufficient  mobile  phase  (prepared  as 
described  in  paragraph  (bMl)(i}(c)  of  this 
section]  to  obtain  a  solution  containing 
500  micrograms  of  minocycline  activity 
per  milliUter.  Use  this  standard  solution 
within  3  hours  of  preparation. 

[b]  Sample  solution.  Dissolve  an 
accurately  weighed  sample  in  sufficient 
mobile  phase  to  obtain  a  solution 
containing  500  micrograms  of 
minocycline  activity  per  milliliter 
(estimated).  Use  this  solution  within  3 
hours  of  preparations. 

(iii)  System  suitability  requirements — 
[a]  Asymmetry  factor.  Calculate  the 
asymmetry  factor  [A,],  measured  at  a 
point  5  percent  of  the  peak  height  from 
the  baseline,  as  follows: 

a+b 
A,  = 

aa 

where: 

o  Horizontal  distance  from  point  of  ascent 
to  point  of  maximum  peak  height  and 

^3  Horizontal  distance  from  the  point  of 
maximum  peak  height  to  point  of 
descent. 

The  asymmetry  factor  [A,]  is  satisfactory  if  it 
is  not  less  than  0.9  and  not  more  than  1.35. 

[b]  Efficiency  of  the  column.  From  the 
number  of  theoretical  plates  (n) 
calculated  as  described  in  section 
436.216(cK2)  calculate  the  reduced  plate 
height  [hr]  as  follows: 


hr   = 


(Z,)(10.000) 


where: 

£= Length  of  the  column  in  centimeters: 
/i^Baml>er  of  theoretical  plates;  and 
(]'i>»  Average  diameter  of  the  particles  in 

analytical  column  packing  in 

micrometers. 

The  absolute  efficiency  [hr)  is 
satisfactory  if  it  is  not  more  than  50  for 
the  minocycline  peak. 

[c]  Resolution.  Dissolve  50  milligrams 
of  minocycline  hydrochloride  in  25 
milliliters  of  deionizad  water.  Pipet  5 
milliliters  of  this  solution  into  a  25- 
milliliter  volometric  flask  and  heat  on  a 
Btecun  bath  for  60  minates.  Transfer  the 
contents  of  the  flask  to  a  amaD  beaker 
and  evaporate  to  dryness.  Dissolve  the 
residue  in  mobile  phase,  transf»  to  a  25- 
milliliter  volumetric  flask,  dilute  to  mark 
with  mobile  phase,  mix.  and  filter 
through  Whatman  Ko.  1  filter  paper.  Use 
this  solution  to  determine  the  resolution 
factor.  The  resolution  (R)  between  the 
peaks  for  minocycline  and  epi- 
minocycline  is  satisfactory  if  it  is  not 
less  than  2.0. 

[d]  Coefficient  of  variation  (relative 
standard  deviation).  TTie  coefficient  of 
variation  (Sj»  in  percent)  of  5  replicate 
injections  is  satisfactory  if  it  is  not  more 
than  2.0  percent. 

[e]  Capacity  factor  (k').  Calculate  the 
capacity  factor  [k')  for  minocycline  as 
follows: 


t,-l 


where: 

t,= Retention  time  of  minocycline  in  minutes: 

and 
to=Coliunn  dead  time  in  minutes,  which  is 

estimated  from  the  following  equation: 


U  = 


(3.1416)(Z7')(Z,)(0.76) 
4F 


where*. 

D= Column  diameter  In  centimeters; 
Z.  =  Column  length  in  centimeters; 
0.7S>c  Average  total  column  porosity;  and 
/'=Flow  rate  in  milliliters  per  minute. 

The  capacity  factor  (A')  for  minocycline 
is  satisfactory  if  it  is  not  less  than  6.2 
and  not  more  than  11.5. 

If  the  system  suitability  requirements 
have  been  met,  then  proceed  as 
described  in  9  43e.216(b)  of  this  chapter. 
Alternate  chromatographic  conditions 


are  acceptable  provided  reproducibihty 
and  resolution  are  comparable  to  the 
system.  However,  the  sample 
preparation  described  in  paragraph 
(b](l)(ii](6)  of  this  section  should  not  be 
changed. 

(iv)  Calculations — Calculate  the 
micrograms  of  minocycline  per 
milligram  of  sample  as  follows: 


Micrograms  of  A.XP.X100 

™"^±m'^'°A.xCx(100- 


milligram 


w] 


where: 

/4i,  =  Area  of  the  minocycline  peak  in  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  observed  for 

the  standard); 
Am  =  Area  of  the  minocycline  peak  in  the 

chromatogram  of  the  minocycline 

working  standard; 
Pi = Minocycline  activity  in  the  minocycline 

working  standard  solution  in  micrograms 

per  milhliter 
C^  =  Milligrams  of  minocycline  per  milliliter 

of  sample  solution;  and 
01= Percent  moisture  content  of  the  sample. 
***** 

(5)  Epi-minocycline  content  Proceed 
as  directed  in  paragraph  (b)(1)  of  this 
section.  Calculate  the  epi-minocycline 
content  as  follows: 


Percent  Epi-Minocycline   = 


[Am]  X  100 

{AtMu) 


where: 

A^  —  Area  of  the  epi-minocycline  peak  in 

the  chromatogram  of  the  sample:  and 
Aunmt  «>  The  sum  of  the  areas  of  ail  the  peaks 

eluting  after  the  solvent  front 

(8)  Residue  on  ignition.  Proceed  as 
directed  in  {  436.207(b)  of  this  chapter. 

(9)  Absorptivity.  Accurately  weigh 
about  1  gram  of  sample  into  a  100- 
milliliter  volumetric  flask,  dissolve,  and 
dilute  to  mark  with  deionized  water. 
Determine  the  absorbance  of  this 
solution  on  a  suitable  spectrophotometer 
at  560  nanometers  (nm)  using  5- 
centimeter  cells  with  water  in  the 
reference  cell.  Calculate  the  absorptivity 
as  follows: 


(A>^)  (100) 


Absorptivity  at  580  nm 


(grams  of  sample) 
(1,000)(5) 


UMI 
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5.  Section  446.160a  is  amended  by 
revisng  paragraphs  (l)(3)(i)(o)  and  (b)(1) 
to  read  as  follows: 

S  446.160a    Minocyclin*  hydrochloride 
tablet*. 

(a)  *  •  • 
(3)  *  *  • 
(i)  *  •  * 

[a]  The  minocycline  hydrochloride 
used  in  making  the  batch  for  potency, 
moisture,  pH,  epi-minocycline  content, 
identity,  crystallinity.  residue  on 
ignition,  and  absorptivity. 
***** 

(b)  Tests  and  methods  of  assay — (1) 
Potency.  Proceed  as  directed  in 

§  446.60(b)(1)  of  this  part,  except  prepare 
the  sample  solution  and  calculate  the 
minocycline  potency  as  follows: 

(i)  Sample  solution.  Grind  a 
representative  number  of  tablets  in  a 
mortar  and  pestle.  Wash  the  ground 
tablets  into  a  volumetric  flask 
containing  mobile  phase  (described  in 
S  446.60(b)(l)(i)(c)  of  this  part)  and 
shake  to  dissolve.  Dilute  with  mobile 
phase  to  give  a  stock  solution  of 
convenient  concentration.  Filter  the 
stock  solution.  Further  dilute  using 
mobile  phase  to  obtain  a  solution 
containing  500  micrograms  of 
minocycline  activity  per  milliliter 
(estimated).  Use  this  solution  within  3 
hours  of  preparation. 

(ii)  Calculations.  Calculate  the 
minocycline  content  as  follows: 


Milligrams  of  AuXP.Xd 

minocycline  per  = 

tablet  A,  X  1,000  X  n 


where: 

At  =  Area  of  the  minocycline  peak  in  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  observed  for 

the  standard); 
A,  =  Area  of  the  minocycline  peak  in  the 

chromatogram  of  the  minocycline 

working  standard: 
P$  =  Minocycline  activity  in  the  minocycline 

working  standard  solution  in  micrograms 

per  milliliter, 
d  =  Dilution  factor  of  the  sample;  and 
n  =  Number  of  tablets  in  the  sample 

assayed. 
***** 

6.  Section  446.160b  is  amended  by 
revising  paragraphs  (a)(3)(i)(a)  and 
(b)(1)  to  read  as  follows: 


§  446.160b    Minocycline  hydrochloride 
capsules. 

(a)  *  *  * 

(3)  *  *  * 

(i)  *  *  * 

[a]  The  minocycline  hydrochloride 
used  in  making  the  batch  for  potency, 
moisture,  pH,  epi-minocycline  content, 


identity,  crystallinity,  residue  on 
ignition,  and  absorptivity. 

***** 

(b)  Tests  and  methods  of  assay — (1) 
Potency.  Proceed  as  directed  in 
S  446.60(b)(1)  of  this  part,  except  prepare 
the  sample  solution  and  calculate  the 
minocycline  potency  as  follows: 

(i)  Sample  solution.  Open  a 
representative  number  of  capsules  and 
empty  the  contents  into  a  volumetric 
flask  containing  mobile  phase 
(described  in  §  446.60(b)(l)(i)(c)  of  this 
part)  and  shake  to  dissolve.  Dilute  with 
mobile  phase  to  give  a  stock  solution  of 
convenient  concentration.  Filter  the 
stock  solution.  Remove  an  aliquot  of  the 
stock  solution  and  further  dilute  with 
mobile  phase  to  obtain  a  solution 
containing  500  micrograms  of 
minocycline  activity  per  milliliter 
(estimated).  Use  this  solution  within  3 
hours  of  preparation. 

(ii)  Calculations.  Calculate  the 
minocycline  content  as  follows: 

Milligrams  of  AmXP,Xd 

minocycline  per  = 

capsule  A,  X  1,000  X  n 

where: 

At  =  Area  of  the  minocycline  peak  in  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  observed  for 

the  standard); 
Am  =  Area  of  the  minocycline  peak  in  the 

chromatogram  of  the  minocycline 

working  standard: 
P,  =  Minocycline  activity  in  the  minocycline 

working  standard  solution  in  micrograms 

per  milliliter 
d  =  Dilution  factor  of  the  sample;  and 
n  =  Number  of  capsules  in  the  sample 

assayed. 
***** 

7.  Section  446.160c  is  amended  by 
revising  paragraphs  (a)(3)(i)(a)  and 
(b)(1)  to  read  as  follows: 

§  446.160c    Minocycline  hydrochloride  oral 
suspension. 

(a)  *  *  * 

(3)  *  •  * 
(i)  *  *  . 

[a]  The  minocycline  hydrochloride 
used  in  making  the  batch  for  potency, 
moisture,  pH,  epi-minocycline  content, 
identity,  crystallinity,  residue  on 
ignition,  and  absorptivity. 
***** 

(b)  Tests  and  methods  of  assay — (1) 
Potency.  Proceed  as  directed  in 

§  446.60(b)(1)  of  this  part,  except  prepare 
the  sample  solution  and  calculate  the 
minocycline  potency  as  follows: 

(i)  Sample  solution.  Transfer  an 
accurately  measured  5-milliliter  portion 
of  the  well-shaken  suspension  to  a  100- 
milliliter  volumetric  flask.  Dilute  to  mark 


with  mobile  phase  (described  in 
§  446.60(b)(l)(i)(c)  of  this  part)  and  mix 
well.  Filter  this  solution  and  u.*  e  within  3 
hours  of  its  preparation. 

(ii)  Calculations.  Calculate  the 
minocycline  content  as  follows: 


Milligrams  of 
minocycline  per   = 
milliliter 


AuXP.Xri 
A,  X  1,000  X  5 


where: 

At  =  Area  of  the  minocycline  peak  in  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  observed  for 

the  standard): 
A,  =  Area  of  the  minocycline  peak  in  the 

chromatogram  of  the  minocycline 

working  standard: 
P,  =  Minocycline  activity  in  the  minocycline 

working  standard  solution  in  micrograms 

per  milliliter,  and 
d  =  Dilution  factor  of  the  sample. 
***** 

8.  Section  446.260  is  amended  by 
revising  paragraphs  (a](3)(i)((7]  and 
(b)(1)  to  read  as  follows: 

§  446.260    Sterile  minocycline 
hydrochloride. 

(a)  •  *  • 
(3)  *  *  * 
(i)  •  *  * 

(o)  The  minocycline  hydrochloride 
used  in  making  the  batch  for  potency, 
moisture,  pH,  epi-minocycline  content, 
identity,  crystallinity,  residue  on 
ignition,  and  absorptivity. 
•        *         •        «         * 

(b)  Teste  and  methods  of  assay — (1) 
Potency.  Proceed  as  directed  in 

§  446.60(b)(1)  of  this  part,  except  prepare 
the  sample  solution  and  calculate  the 
minocycline  potency  as  follows: 

(i)  Sample  solution.  Reconstitute  as 
directed  in  the  labeling.  Using  a  suitable 
hypodermic  needle  and  syringe,  remove 
the  withdrawable  contents  from  each 
container  represented  as  a  single-dose 
container  or  if  the  labeling  specifies  the 
amount  of  potency  in  a  given  volume  of 
the  resultant  preparation,  withdraw  an 
accurately  measured  representation 
portion  from  each  container.  Dilute  the 
sample  thus  obtained  with  sufficient 
mobile  phase  (described  in 
§  446.60(b)(l)(i)(c)  of  this  part)  to  give  a 
stock  solution  of  convenient 
concentration.  Filter  the  stock  solution. 
Further  dilute  an  aliquot  of  this  stock 
solution  with  mobile  phase  to  obtain  a 
solution  containing  500  micrograms  of 
minocycline  activity  per  milliliter 
(estimated).  Use  this  solution  within  3 
hours  of  preparation. 

(ii)  Calculations — fa)  Calculate  the 
minocycline  of  the  single  dose  vial  as 
follows: 
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A,XP,\d 


Milligrams  of 
minocychiic  per 
single-dose  vial  At  X  1.000 


where: 

Am  =  Area  of  the  minocyctine  peak  in  the 

chromatogram  of  the  sample  (at  a 

retention  time  equeU  to  that  observed  for 

the  standard); 
A,  =  Area  of  the  minocycline  peak  in  the 

chromatogram  of  the  minocycline 

working  standard: 
P,  =  Minocycline  activity  in  the  minocycline 

working  standard  solution  in  micrograms 

per  milliliter  and 
d  =  Dilution  factor  of  the  sample. 

[b]  Calculate  the  minocycline  content 
of  the  multiple-dosfl  vial  as  follows: 

Milligrams  of  Am'X.Pt'X.  d 

minocycHne  per     = 

multipi«-doee  vial       A,  X  1,000  X  . 


where: 

Au  =  Area  of  the  minocycline  peak  in  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  observed  for 

the  standard}; 
A4  =  Area  of  the  minocycline  peak  in  tha 

chromatogram  of  the  minocyclioe 

working  standard: 
P$  =  Minocycline  activity  in  the  minocycline 

working  standard  solution  in  micrograms 

per  milliliter 
d  =  Dilution  factor  of  the  sample. 
n  =  Volume  of  sample  solution  assayed. 
***** 

Dated:  August  10, 1988. 
Daniel  L.  Michels. 

Director.  Office  of  Compliance,  Center  for 

Drug  Evaluation  and  Research. 

[FR  Doc.  88-19440  Filed  8-25-88;  ft45  am] 

atLUNQ  OOOE  41«H»-lt 

21  CFR  Parts  510,  522,  and  524 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponeor 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  several  NADA's 
from  Vet  Labs  Ltd.,  Inc.,  to  Veterinary 
Laboratories,  Inc. 
EFFECTIVE  DATE:  September  28, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  R.  Markus,  Center  for  Veterinary 
Medicine  (HFV-142).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-^«43-3442. 
SUPMJBNCNTARV  MFORMATKMC 
Veterinary  Laboratoriea.  Inc.,  12340 
Santa  Fe  Drive.  Lenexa.  KS  66215, 
currently  is  the  sponsor  of  several 
NADA's  formerly  held  by  Vet  Labs  Ltd.. 


Inc.  Vet  Labs  Ltd.,  Inc.,  informed  FDA  of 
the  change  of  corporate  ownership  and 
a  subsequent  change  of  sponsor.  The 
NADA's  affected  are: 
NADA  8-142-^nteriti8  Formula 

(nitrofurazone), 
NADA  8-354 — Sodium  Arsanilate 

Tablets, 
NADA  42-88©— Oxytocin  Injection, 
NADA  121-5S9— Nltrofuraaone  Solution, 
NADA  138-657— NitrofurawMia 

Ointment. 

The  agency  is  amending  21  CFR 
510.600(c)(1)  and  (c)(2]  to  add  the  new 
sponsor,  and  is  revising  21  CFR 
522.1680(b),  the  first  sentence  in 
§  524.1580b(b),  and  524.1580d(b]  to 
reflect  the  new  sponsor. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  522 

Animal  drugs. 

21  CFR  Part  524 

Animal  drugs. 

Therefore  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine. 
Parts  510.  522,  and  524  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Authority:  Sec*.  612,  701(a)  (21  U.&C.  360b, 
371(a]);  21  CFR  5.10  and  5.83. 

2.  Section  510.600  is  amended  in 
paragraph  (c)(1)  by  alphabetically 
adding  an  entry  for  "Veterinary 
Laboratories,  Inc.,"  and  in  Paragraph 
(c)(2)  by  numerically  adding  an  entry  for 
"000857"  to  read  as  follows: 

§  510.600  Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 


(2)  •  •  • 


(c)  *  *  * 
(1)  •  *  * 


Rrm  name  and  addreaa 


DruQ 
lat>ator 
code 


latieier 
code 


Firm  name  and  addresa 


Veterinary    Laboratones,     Inc.,     12340 
Santa  Fe  Dr.,  Lenexa.  KS  66215 000S57 


000857    Veterinary    Latxxatories.    Irx;.,     12340 
Santa  Fe  Dr.,  LaneMa,  KS  S9215. 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

3.  The  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Authority:  Sec.  512(i),  82  Stat.  347  (21  U.S.C. 
36Qb(i)):  21  Cait  5.10  and  5.83. 

4.  Section  522.1680  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows: 

§522.1680    Oxytocin  Inlectian. 


(b)  Sponsors.  See  Nos.  OOOOia  0OMO2. 
000693,  000856.  000857,  000864,  010271, 
015562.  03242a  and  053617  in 
§  510.600(c)  of  Uiis  chapter. 


PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

6.  The  authority  citation  for  21  CFR 
Pari  524  continues  to  read  as  follows: 

Authority:  Sec.  512[i),  82  Stat.  347  (21  U.S.C. 
360b(i));  21  CFR  5.10  and  5.83. 

§  524.1500b    [Amended] 

7.  Section  524.1580b  is  amended  by 
revising  the  Hrst  sentence  in  paragraph 
(b)  to  read  as  follows: 

|524.1S80b    Mtrefuraaone  ointment 


(b)  Sponsors.  For  use  in  dogs.  cats, 
and  horses  see  Nos.  000857,  000864, 
011519,  015579,  023851.  and  053617  in 
S  510.600(c)  of  this  chapter.  *  *  * 


8.  Section  524.1580d  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§524.1580d    Nitrofurazone  solutiea 

*  ft  *  *  * 

(b)  Sponsors.  See  000857,  015562. 
051259,  and  053617  in  9  510.600(c)  of  this 
chapter  for  use  as  in  paragraphs  (d)  (1) 
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and  (2)  of  this  section.  See  017153  in 
§  510.e00(c)  of  this  chapter  for  use  in 
paragraph  (d)(1)  of  this  section. 

Dated:  August  22, 198a 
Robert  C.  Uvingston, 

Deputy  Director,  Office  of  New  Animal  Drug 
Evaluation  Center  for  Veterinary  Medicine. 
[PR  Doc.  88-19438  Filed  8-25-88:  8:45  am] 
BNOJNO  COK  41W-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  650 
[FHWA  Docket  No.  S7-10] 

National  Bridge  Inspection  Standards 

iMlENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Final  rule. 

summary:  The  FHWA  is  revising  its 
regulation  on  the  National  Bridge 
Inspection  Standards  (NBIS).  The 
revised  regulation  maintains  the  existing 
2-year  frequency  as  the  basic 
requirement.  For  certain  types  or  groups 
of  bridges  the  States  may.  under  the 
revised  regulation,  request  FHWA 
approval  for  appropriate  inspection 
intervals  that  are  longer  than  the  basic 
2-year  interval.  States  are  also  expected 
to  continue  to  inspect  some  bridges 
more  often  than  once  every  2  years 
when  the  condition,  age,  load  capacity 
or  other  site  specific  features  of  a  bridge 
are  such  that  more  frequent  monitoring 
is  needed.  The  revised  regulation  also 
requires  that  States  identify,  establish 
special  inspection  procedures,  specify 
inspection  intervals  and  designate  in 
their  National  Bridge  Inventory  (NBI) 
files  those  bridges  with  fracture  critical 
members  (tension  members  which  are 
likely  to  cause  collapse  of  a  significant 
portion  of  the  bridge  if  the  member 
fails).  Similar  requirements  are 
established  for  bridges  which  require 
special  underwater  inspection  liecause 
the  integrity  of  the  substructure  or 
stream  bed  underneath  them  cannot  be 
determined  by  normal  above  water 
surface  evaluation  and  for  bridges  with 
special  features  which  by  their  nature  or 
experience  need  specialized  monitoring 
and  evaluation.  The  revisions  allow  an 
alternate  procedure  for  bridge 
inspection  team  leaders  to  be  certiHed 
as  meeting  required  levels  of 
competence  and  require  that  changes  in 
the  status  of  a  bridge  due  to 
replacement,  rehabihtation  or  load 
restriction  be  entered  in  the  State  bridge 
inventory  file  within  90  days  or  180  days 
of  the  change  in  status,  depending  upon 


whether  the  bridge  is  under  direct  State 
or  local  jurisdiction. 
EFFECTIVE  DATE:  October  25, 1988. 
FOR  FURTHER  MFORMATtON  CONTACT: 

Mr.  John  Ahlskog,  Bridge  Management 
Branch.  Bridge  Division,  Office  of 
Engineering,  202/366-4617,  or  Mr. 
Michael ).  Laska,  Office  of  Chief 
Counsel,  202/366-1383.  Federal  Highway 
Administration,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 

National  Bridge  Inspection  Standards 
(NBIS)  for  bridges  on  all  public  roads 
are  set  forth  in  23  CFR  Part  650.  Subpart 
C.  Within  S  650.3,  bridges  are  defined, 
inspection  procedures  and  frequencies 
specified,  minimum  quaUfications  of 
personnel  indicated;  reporting  and 
inventory  procedures  are  listed  and  load 
posting  and  inspection  recordkeeping 
requirements  are  stated.  Section  650.305 
currently  requires  that  the  type  and 
depth  of  inspections  be  determined  by 
the  individual  in  overall  charge  of  the 
program  and  cites  the  "Manual  for 
Maintenance  Inspection  of  bridges," 
published  by  the  American  Association 
of  State  Highway  and  Transportation 
Officials  (AASHTO)  in  1978  as  a 
reference  guide. 

Four  provisions  of  the  NBIS  are 
affected  by  this  rulemaking  action.  The 
revisions  to  S  650.303  require  that  States 
identify  and  maintain  a  list  of  fracture 
critical  members  and  bridges  which 
need  periodic  underwater  inspection 
and  other  special  inspections.  In 
addition,  the  States  must  determine 
inspection  procedures  and  frequencies 
of  inspection  for  these  bridges  and 
maintain  records  of  findings  and  follow- 
up  actions  for  inspection.  Section 
650.305  is  modified  to  permit  certain 
groups  of  bridges  to  be  inspected  at 
frequency  longer  than  the  current  2  year 
maximum.  The  FHWA  intends  by  this 
provision  to  permit  the  States  to  modify 
inspection  frequencies,  for  groups  of 
relatively  new  structures  in  good 
condition,  which  have  safe  load 
capacities  at  least  equal  to  the  State 
legal  load,  in  low  traffic  volume  areas, 
with  proven  performance  histories  to  be 
inspected  at  frequencies  longer  than  the 
previous  2  year  maximum  provided  that 
the  inspection  plan  is  approved  by  the 
FHWA. 

Revised  §  650.307  will  permit  another 
alternate  to  the  previous  requirements 
for  bridge  inspection  team  leaders.  Level 
III  or  IV  Bridge  Safety  Inspection 
certifiualiun  under  the  National  Society 
of  Professional  Engineer's  National 
Certification  of  Engineering 
Technologies  (NICET)  program  is 


specified  as  an  additional  alternate 
qualification  certification  for  bridge 
inspection  team  leaders.  The  other  long 
standing  alternates  are  (1)  registration 
as  a  professional  engineer,  (2)  eligibility 
for  registration  as  a  professional 
engineer  or  (3)  completion^  a 
comprehensive  course  in  fridge 
inspection  and  a  minimum  of  5  years  of 
bridge  inspection  experience. 
Revised  §  650.311  adds  the 
requirement  that  any  changes  in  load 
restrictions  on  bridges  must  be  entered 
into  each  State's  NBI  file  within  90  days 
for  State  jurisdiction  bridges  and  within 
180  days  for  bridges  not  under  State 
jurisdiction.  Existing  provisions 
requiring  that  changes  brought  about  as 
the  result  of  bridge  replacement  or 
rehabilitation  be  entered  into  a  State's 
NBI  file  within  90  days  are  also  modified 
by  retaining  the  90  day  hmit  for  bridges 
under  State  jurisdiction  but  extending 
the  time  period  to  180  days  for  bridges 
not  directly  under  State  jurisdiction. 

Background 

On  April  7, 1987  the  FHWA  issued  a 
notice  of  proposed  rulemaking  (NPRM) 
published  at  52  FR 11093,  FHWA  Docket 
No.  87-10  and  an  extension  of  comment 
period  at  52  FR  20728  on  June  3, 1987.  Its 
purpose  was  to  solicit  public  comments 
on  proposed  changes  to  the  NBIS. 

The  current  NBIS  as  shown  in  23  CFR 
Part  650,  Subpart  C,  have  been  in  effect 
for  bridges  on  Federal-aid  system 
highways  since  1971  and  were  expanded 
in  1979  to  apply  to  all  bridges  on  public 
roads  as  the  result  of  a  provision  of  the 
1978  Surface  Transportation  Assistance 
Act,  Pub.  L  95-599.  This  last  revision 
was  published  on  May  1, 1979  (44  FR 
25434). 

In  1982  the  FHWA  reviewed  data  in 
the  NBI  for  the  purpose  of  considering 
an  increase  in  the  inspection  frequency 
interval  for  some  categories  of  bridges 
for  which  a  State  would  submit  a 
detailed  proposal  and  supply  data  to  the 
FHWA  for  approval  before 
implementation  of  any  inspection 
interval  changes.  The  purpose  of  the 
evaluation  was  to  determine  whether 
such  a  change  would  allow  States  to 
redirect  their  bridge  inspection 
resources  towards  bridges  which  pose 
the  most  potential  for  loss  of  human  life 
or  serious  injury  should  a  bridge  failure 
occur.  An  NPRM  was  published  in  the 
Federal  Register  on  January  20. 1983.  to 
propose  variations  in  the  maximum 
inspection  frequency  interval  for  some 
categories  of  bridges  in  good  condition 
(48  FR  2550).  The  NPRM  was  withdrawn 
on  April  23, 1984  (49  FR  17039). 

Because  of  further  analysis  of  NBI 
data,  advances  in  training  and  bridge 
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inspection  techniques,  the  need  to 
intensify  bridge  inspection  efforts  on 
certain  bridges  and  bridge  elements 
which  pose  a  higher  than  normal 
potential  for  collapse  should  they  fail, 
and  the  need  for  improved 
recordkeeping  and  positive  management 
procedures  to  identify,  inspect  and 
evaluate  the  critical  elements  of  some 
bridges,  the  FHWA  issued  the  most 
recent  NPRM  for  public  comment  on 
April  7. 1987. 

The  enactment  of  the  1987  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  (STURAA)  on  April  2, 
1987  (Public  Law  100-17),  strengthened 
the  congressional  mandate  for  die  NBIS 
by  making  the  requirements  for  NBIS  a 
separate  section  of  Title  23  of  the  U.S. 
Code.  It  had  previously  been  a  part  of  23 
U.S.C.  116,  Maintenance.  It  is  now 
designated  23  U.S.C.  151,  National 
Bridge  Inspection  Program. 

Discussion  of  Conunents  and  Revisions 

A  total  of  61  commenters  responded 
to  the  NPRM.  One  of  these  provided  two 
separate  comments  on  the  proposal. 
Comments  were  received  firom  31  State 
transportation  agencies,  5  local 
governmental  agencies,  3  consumer 
groups,  3  Federal  agencies,  5 
professional  societies,  8  engineering 
consulting  Hrms,  1  member  of  Congress, 
and  4  private  citizens. 

General  Conunents 

A  total  of  14  commenters  expressed 
opinions  on  issues  which  were  not 
speciBcally  addressed  in  the  NPRM. 

1.  Eleven  of  these  urged  the  FHWA  to 
adopt  minimum  qualification 
requirements  for  underwater  inspectors 
that  are  at  least  as  restrictive  as  for 
bridge  inspection  team  leaders.  These 
commenters  are  concerned  that  most 
commercial  divers  have  no  expertise  or 
experience  in  inspection  and  evaluation 
of  bridge  condition.  Discussion:  The 
determination  of  which  bridges  require 
inspector-divers  should  be  made  by  the 
individual  in  overall  charge  of  the  State 
program  on  a  case-by-case  basis.  Such 
determinations  should  be  made  by 
considering  the  substructiu^  type,  past 
experience,  scour  studies  and 
predictions,  an  assessment  of  the 
potential  for  impurities  within  the  water 
to  attack  substructure  elements  and 
other  appropirate  evaluations.  For  some 
bridges  it  may  be  necessary  for  divers  to 
have  bridge  inspection  expertise  and 
experience.  For  many  other  bridges 
where  underwater  inspection  is 
required,  a  fully  qualified  inspector  on 
the  surface  can  give  sufficient  guidance 
to  a  diver  to  determine  adequately  the 
condition  of  the  bridge  members  and 


streambed  not  readily  visible  from 
above  water. 

2.  One  commenter  was  concerned  that 
the  FHWA  has  proposed  the  elimination 
of  requirements  for  inspection  of 
Interstate  highway  bridges.  Discussion: 
the  NPRM  did  not  propose  elimination 
of  any  requirements  for  inspection  of 
bridges  on  any  public  highway. 

3.  One  commenter  requested  a  60  day 
extension  of  the  original  60  day 
comment  period  and  also  suggested  that 
the  NPRM  would  have  sufficient  impact 
to  constitute  a  major  regulatory 
proposal.  Discussion:  The  comment 
period  was  extended  30  days  even 
though  it  was  believed  that  an 
additional  period  for  comment  was  not 
necessary.  In  order  for  a  proposed 
regulation  to  be  considered  as  a  major 
regulatory  proposal,  it  must  have  a 
substantial  impact  as  measured  on  a 
macroeconomic  basis  on  the  entire 
nation.  The  NPRM  proposed  changes  in 
the  existing  regulation  which  would  not 
meet  this  criterion. 

4.  Two  commenters  suggested  that  the 
Brooks  Act  (Public  Law  92-582) 
procurement  procedures  be  followed 
when  securing  engineering  services  for 
bridge  inspection  work.  This  law 
requires  that  qualifications  of 
prospective  consultants  be  considered 
as  the  initial  determinant  for  obtaining 
engineering  services;  then  the  price  is 
negotiated  with  the  selected  firm. 
Discussion:  While  the  procurement  of 
engineering  services  is  not  covered 
under  the  existing  or  proposed  NBIS, 
Section  111  of  the  1987  STURAA 
contains  new  requirements  pertaining  to 
contracting  for  engineering  and  design 
services.  This  section  requires  that 
States  use  qualification  based  selection 
procedures  for  engineering  services 
unless  the  State  uses  a  formal 
procurement  procedure  that  is  required 
by  State  statute  or  is  subsequently 
estabUshed  by  State  statute.  To  the 
extent  that  engineering  services  are 
obtained  using  Federal  highway  fund 
participation,  the  provisions  of  Section 
111  of  the  1987  STURAA  apply. 
However,  many  State  and  local 
governments  carry  out  bridge  inspection 
programs  without  Federal  fund 
participation.  Others  make  use  of  a 
portion  of  their  apportioned  Highway 
Replacement  and  Rehabilitation 
Program  or  Highway  Planning  and 
Research  funds  for  bridge  inspection 
activities.  When  such  Federal  funds  are 
used,  the  Section  111  provisions  apply. 

5.  Ten  commenters  responded  to  the 
FHWA  request  for  input  as  to  what 
length  a  comprehensive  training  course 
for  bridge  inspectors  should  be.  While 
this  definition  is  not  regulatory.  States, 


local  governments  and  other  agencies 
have  expressed  some  concern  about 
FHWA's  guidance  to  the  effect  that  a 
comprehensive  bridge  inspection  course 
should  be  3  weeks  long  for  technicians 
and  2  weeks  long  for  engineers  or 
equivalent.  Nine  of  the  comments  were 
made  by  State  highway  agencies  and 
one  was  submitted  by  a  professional 
organization.  There  was  no  clear 
consensus  of  comments.  However,  the 
majority  of  commenters  expressed  the 
opinion  that  a  combination  of  classroom 
and  on  the  job  training  is  needed  to 
ensure  adequate  bridge  inspection 
expertise  of  team  leaders  and  team 
members.  Most  commenters  suggested 
that  about  2  weeks  of  classroom  training 
plus  on  the  job  training  would  be  more 
appropriate  than  a  straight  3  week 
classroom  course.  Some  suggested  that  a 
one  week  long  course  which  is  updated 
and  attended  annually  by  all  bridge 
inspectors  would  be  sufficient.  Two 
commenters  suggested  that  the 
adequacy  of  bridge  inspection  team 
leaders  and  team  members  be  evaluated 
by  the  FHWA  field  offices  during  annual 
reviews  of  the  State  bridge  inspection 
program.  Discussion:  Because  bridge 
inspectors  must  have  a  basic  knowledge 
of  how  loads  are  distributed  throughout 
the  bridges,  the  importance  of  the 
various  components  of  bridges  to  safety 
and  a  general  understanding  of  the 
effects  of  deterioration  upon  safe  load 
capacity,  the  FHWA  believes  that  each 
State  should  have  a  comprehensive 
training  program  to  meet  these 
requirements.  The  FHWA  will  continue 
to  recommend  a  minimum  course 
duration  of  2  weeks  for  engineers  not 
experienced  in  bridge  inspection  and  3 
weeks  for  technicians.  Both  should  be 
supplemented  periodically,  preferably 
annually,  by  a  short  refresher  or 
updated  formal  training  session.  This 
guidance  will  not  be  made  regulatory  at 
this  time. 

When  a  State  believes  that 
prospective  bridge  inspection  team 
leaders  have  gained  requisite  knowledge 
through  experience  and  study  outside  of 
the  recommended  comprehensive 
training,  the  new,  alternate  qualification 
for  bridge  inspection  team  leaders, 
NICET  Level  III  Certification,  as 
discussed  later  in  this  presentation  is 
available.  A  State  could  train  its 
inspectors  as  deemed  appropriate  and 
qualify  them  through  NICET  testing.  It 
should  be  noted  that  the  1987  STURAA 
made  some  changes  in  Title  23  of  the 
U.S.  Code  which  affect  die  NBIS.  Before 
enactment  of  the  1987  Act,  the 
requirement  that  the  Secretary  of 
Transportation  establish  and  implement 
the  NBIS  was  contained  in  23  U.S.C.  IIG 
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(d)  and  (e).  Section  125  of  the  new  Act 
established  a  new  section  151  of  Title 
23,  National  Bridge  Inspection  Program, 
as  a  separate  section  of  Title  23.  The 
requirements  for  a  national  bridge 
inspection  program  were  not  changed 
substantively  from  previous  law. 
However,  the  new  section  clearly  states 
the  intent  of  the  U.S.  Congress  that 
training  of  bridge  inspectors  is  of  high 
priority  and  that  various  categories  of 
Federal  funds,  including  Highway  Bridge 
Replacement  and  Rehabilitation 
Program  and  Highway  Planning  and 
Reseeirch  funds,  may  be  used  by  the 
States  to  participate  in  inspection  and 
bridge  inspection  training  programs. 
The  specific  changes  in  the  NBIS 
which  were  proposed  in  the  NPRM  dealt 
with  (1]  frequency  of  inspection.  (2) 
inspection  of  fracture  critical  members, 
underwater  inspections  and  other 
special  inspections,  (3)  certiHcation  of 
bridge  inspectors  and  (4)  prompt 
updating  of  bridge  inventory  files  when 
load  posting  signs  are  placed  at  specific 
bridges. 

1,  Frequency  of  Inspection 

Forty-six  commenters  addressed  this 
issue.  Thirty-three  of  them  were  in  favor 
of  providing  for  additional  flexibility  in 
inspection  frequency  for  bridges  and 
thirteen  were  not  in  favor  of  any  change. 
The  majority  of  commenters  in  favor  of 
the  change  had  specific  concerns  or 
suggestions  for  implementing  the 
change.  Most  agreed  that  State 
experience,  age,  condition,  type  and 
frequency  of  traffic  volume  as  suggested 
in  the  NPRM  should  be  considered  along 
with  other  considerations. 

Several  commenters  suggested  that  no 
bridge  should  be  inspected  less 
frequently  than  once  every  2  years  until 
it  had  at  least  one  in-depth  inspection. 
Three  others  suggested  that  only  bridges 
with  high  sufficiency  and  key  element 
condition  and  appraisal  ratings  be 
considered  for  less  frequent  inspections. 
Suggested  minimum  condition  ratings 
ranged  from  6  to  8  and  suggested 
minimum  sufficiency  ratings  ranged 
from  40  to  50.  Two  comments  were 
made  that  a  2-year  frequency  should  be 
kept  for  all  bridges  greater  than  15  or  20 
years  old.  A  number  of  commenters 
emphatically  stated  that  all  scour 
vulnerable  bridges  should  be  inspected 
immediately  after  or  during  floods. 
Others  stated  that  load  posted  bridges 
and  bridges  with  fatigue-prone,  pin 
connections,  complex  welded,  non- 
redundant  or  damaged  members  should 
be  inspected  at  least  once  every  2  years. 
Several  agreed  that  longer  periods 
between  inspections  are  appropriate  for 
concrete  culverts  and  short  span 
concrete  Tee  beam  and  slab  bridges  in 


good  condition  but  metal  culvert  bridges 
that  depend  upon  shape  for  stability 
should  be  inspected  more  frequently. 

Thirteen  commenters  against  the 
proposal  were  generally  concerned  that 
lengthening  the  time  between 
inspections  would  have  an  adverse 
effect  on  bridge  safety.  A  number  of 
State  Department  of  Transportation 
commenters  believe  that  their 
maintenance  and  bridge  management 
data  needs  will  require  them  to  continue 
to  inspect  all  bridges  at  least  every  2 
years.  Others  have  State  laws  which 
require  inspection  every  one  or  2  years. 
At  least  5  of  the  commenters  strongly 
emphasized  that  some  bridges  need  to 
be  inspected  more  often  than  once  every 
2  years.  One  commenter  erroneously 
thought  that  the  proposal  would 
eliminate  inspections  of  bridges  carrying 
the  Interstate  highway  system.  Another 
commenter  suggested  that  4  or  more 
years  between  in-depth  inspections  may 
be  appropriate  for  all  structures  but  at 
least  a  walk  around,  visual  inspection 
should  be  made  of  each  bridge  once 
every  2  years.  One  commenter 
emphasized  that  the  current  2  year 
maximum  period  between  inspections 
should  be  the  absolute  maximum  time 
between  inspections.  Two  conunenters 
strongly  suggested  that  bridge  owners 
should  be  required  to  place  much  more 
emphasis  and  resources  into  bridge 
inspection  programs. 

One  Federal  agency  suggested  that  it 
should  have  the  authority  to  decide  the 
appropriate  inspection  interval  for  its 
bridges  rather  than  State  officials  in  the 
various  States  where  Federal  agency 
bridges  are  located. 

Several  State  commenters  expressed 
concern  that  approval  procudures  for 
non-standard  inspection  frequencies 
should  not  be  too  complex  and  that  local 
FHWA  offices  should  be  delegated 
approval  authority  for  State  procedures. 
Discussion:  The  current  NBIS  requires 
that  the  individual  in  charge  of  State 
bridge  inspection  programs  make  the 
determination  as  to  inspection 
procedures,  inspection  frequency  (up  to 
a  maximum  of  2  years),  inspection  depth 
and  when  special  inspections  should  be 
carried  out.  The  changes  in  the  NBIS  in 
this  final  rule  action  will  continue  that 
basic  provision.  However,  based  upon 
an  evaluation  of  the  comments  received 
and  an  evaluation  of  bridge  inspection 
experience  and  bridge  performance,  a 
determination  has  been  made  that  some 
newer  bridges  in  relatively  good 
condition  which  are  not  load  restricted 
and  which  have  no  fracture  critical 
members  may  be  candidates  for 
inspection  frequencies  longer  than  2 
years.  The  individual  in  charge  of  State 


programs  will  have  the  choice  of 
continuing  to  inspect  bridges  at  least 
once  every  2  years  (more  often  if 
circumstances  dictate)  or  inspecting 
most  bridges  at  least  once  every  2  years 
and  some  bridges  in  good  condition  at 
greater  intervals,  A  maximum  time  of  4 
years  between  inspections  is  suggested. 
Only  under  very  unique  and  special 
circumstances  would  longer  periods  be 
considered  for  approval  by  the  FHWA. 

In  order  to  gain  the  FHWA  approval 
of  longer  periods  between  inspections 
for  groups  of  bridges,  it  is  the  intent  of 
the  FHWA  that  the  State  will  cause  all 
bridges  to  be  inspected  within  2  years  of 
initial  opening  to  traffic  in  sufficient 
depth  to  determine  that  initial  service 
conditions  have  not  caused  adverse 
behavior  or  deterioration  of  the 
elements  of  the  superstructure, 
substructure,  foundation  or  waterway. 

Certain  bridge  types  such  as  concrete 
culverts  of  bridge  length,  short  span  Tee 
beam  and  slab  bridges  in  good  condition 
over  well  behaved  waterways  and  other 
topographic  barriers  would  be  likely 
candidates  for  increased  inspection 
intervals. 

It  is  expected  that  any  State 
submitting  a  plan  to  the  FHWA  for  an 
increased  inspection  interval  would 
consider  structure  age,  condition, 
volume,  type  and  frequency  of  traffic, 
degree  of  redundancy,  past  history  of 
performance,  whether  the  waterway  has 
a  history  of  scour  or  erosion  problems, 
whether  underwater  inspections  have 
been  performed  and  other  relevant 
factors. 

Some  bridge  owners  erroneously 
believe  that  local  bridges  on  relatively 
low  volume  roads  can  be  inspected  at 
intervals  of  4  or  more  years  with  little 
regard  for  the  age,  condition  or  load 
capacity  of  these  structures.  It  is  clearly 
not  the  intent  of  the  FHWA  that  these 
revisions  of  the  NBIS  would  reduce 
inspection  effort  on  any  but  relatively 
new  bridges  which  performance  history 
and  other  relevant  considerations  have 
shown  to  be  good  candidates  for 
increased  inspection  intervals. 

In  order  to  gain  FHWA  approval. 
States  would  be  expected  to  submit 
inspection  plans  to  the  FHWA  which 
include  a  comprehensive  discussion  of 
their  proposed  criteria  for  lengthening 
the  period  between  inspections  for 
identified  groups  of  bridges,  the 
numbers  and  types  of  bridges  affected, 
the  proposed  inspection  interval  and  an 
assessment  of  the  frequency  and  degree 
of  overload  on  the  identified  bridges. 

Other  Federal  agencies  would  be 
expected  to  submit  their  inspection 
frequency  exception  plans  through  each 
affected  State  highway  agency  to  the 
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FHWA  for  comment  and  approval.  The 
intent  is  to  make  each  State  aware  of 
the  inspection  plan  procedures  being 
proposed  for  aU  bridges  on  public  roads 
within  the  State. 

It  is  expected  that  the  FHWA  will 
soon  be  issuing  a  technical  advisory 
through  its  field  offices  to  State  highway 
agencies  regarding  inspection  frequency 
plan  submittals.  The  guidance  will 
address  methods  for  identifying  and 
grouping  bridges  as  candidates  for 
increased  inspection  intervals  and 
suggested  criteria  for  inspection  of  some 
bridges  more  often  than  once  every  2 
years. 

It  must  be  noted  that  all  bridge 
owners  should  also  have  criteria  for 
identifying  bridges  which  must  be 
inspected  more  often  than  every  two 
years  as  shown  in  the  AASHTO  Manual 
for  Maintenance  Inspection  of  Bridges. 
The  Hnal  rule  is  changed  slightly  from 
the  NPRM  proposal  to  emphasize  this 
requirement.  In  addition,  special 
inspections  are  considered  necessary 
after  significant  traumatic  events  such 
as  earthquakes,  fires  and  collisions  with 
bridges. 

2.  Inspection  of  Fracture  Critical 
Members,  Underwater  Inspections  and 
Other  Special  Inspections 

Thirty-two  commenters  addressed  this 
portion  of  the  NPRM.  Twenty-seven 
were  in  favor  of  the  proposed 
requirements  while  5  were  not  in  favor 
of  portions  of  this  aspect  of  the  NPRM. 
All  commenters  agreed  that  States 
should  identify  those  bridges  with 
fracture  critical  members.  Most  agreed 
that  the  inspection  of  such  bridge 
elements  should  be  speciHed.  One 
commenter  objected  to  the  requirement 
that  a  master  list  be  maintained  and 
another  objected  to  the  requirement  that 
an  inspection  frequency  be  identified  for 
such  bridge  elements. 

One  State  suggested  some  bridges 
with  underwater  elements  in 
freestanding  fresh  water  or  with 
masonry  or  concrete  piers  or  prestressed 
concrete  or  drilled  shaft  piles  in  salt  or 
brackish  water  where  scour  is  not  a 
problem  should  not  be  subject  to  rigid 
underwater  inspection  requirements. 
Two  commenters  suggested  that  a  6- 
year  maximum  time  between 
underwater  inspections  may  be 
appropriate  so  that  they  can  be 
dovetailed  into  multiples  of  the  normal 
biennial  inspections.  One  commenter 
pointed  out  the  extreme  difficulty  of 
carrying  out  underwater  inspection  of 
bridges  in  fast  moving  turbulent  rivers. 
In  extreme  cases  divers  cannot  work 
near  the  pier  faces. 

Two  commenters  recommended  that 
the  FHWA's  Recording  and  Coding 


Guide  for  the  Structure  Inventory  and 
Appraisal  of  the  Nation's  Bridges  be 
changed  to  include  data  entry  items  for 
inspection  of  fracture  critical  members, 
underwater  inspection  and  other  special 
inspections.  Discussion:  The  need  to 
identify  and  keep  careful,  complete 
records  of  required  inspection 
procedures,  inspection  findings,  follow- 
up  actions  and  inspection  frequencies  of 
fracture  critical  bridge  members  has 
been  demonstrated  vividly  in  the 
several  catastrophic  failures  during  the 
last  two  decades.  Bridge  inspectors  need 
to  know  precisely  where  and  how  to 
look  and  evaluate  findings  from 
inspections  of  critical  features.  They 
should  have  written  instructions  within 
the  inspection  file  for  each  such  bridge 
in  order  to  plan  and  carry  out  needed 
inspections  and  evaluations.  The 
frequency  of  such  inspections  can  range 
from  as  often  as  weekly  to  no  more  than 
during  the  regularly  scheduled  biennial 
inspections.  (Except  for  underwater 
inspections  which  can  be  up  to  S  years 
apart  as  discussed  below.)  It  is 
incumbent  on  the  individual  in  charge  of 
the  State  program,  or  equivalent,  to 
make  these  decisions  and  to  positively 
convey  them  to  the  inspection  team.  A 
systematic  procedure  with  positive 
requirements  for  rational  decisions  by 
the  individual  in  overall  charge  of  the 
program  is  strongly  believed  to  be 
necessary  for  adequate  monitoring  of 
fracture  critical  members. 

The  FHWA  is  in  the  process  of 
updating  the  Recording  and  Coding 
Guide  for  the  Structure  Inventory  and 
Appraisal  of  the  nation's  bridges.  One 
revision  is  to  include  an  item  for  keeping 
track  of  fracture  critical  members, 
underwater  inspections  and  other 
special  inspections. 

Underwater  inspections  have  been 
considered  necessary  for  evaluating  the 
overall  safety  and  load  carrying 
capacity  of  bridges  since  the  inception 
of  the  NBIS  and  the  AASHTO  Manual 
for  Maintenance  Inspection  of  Bridges. 
Specific  requirements  are  included  in 
the  AASHTO  Manual  for  Maintenance 
Inspection  of  Bridges  which  are 
currently  included  in  the  NBIS  by 
reference.  However,  in  the  past,  not  all 
bridge  owners  have  allocated  sufficient 
resources  to  carry  out  comprehensive 
underwater  inspection  programs. 

The  FHWA  intends  that  the  term 
underwater  inspection  be  defined  as  one 
or  more  of  several  techniques  including, 
but  not  limited  to,  tactile  evaluation  at 
low  water,  use  of  scuba  or  hard  hat 
divers,  underwater  cameras  or  other 
devices  to  see  subsurface  structural  and 
stream  bed  or  bottom  conditions, 
underwater  radar  or  sonar  devices  and 


use  of  weighted  lines  and  probes  for 
scour  hole  or  bottom  mapping. 

It  is  the  intent  of  the  FHWA  that  the 
techniques,  frequency  and  records  kept 
be  adequate  to  establish  the  integrity  of 
all  individual  bridges  over  water  and 
may  ultimately  provide  a  basis  for 
extending  the  frequency  of  inspection 
beyond  5  years  for  some  categories  of 
foundation  types.  However,  the 
collective  best  judgment  of  professional 
bridge,  hydraulic  and  geotechnical 
engineers  as  expressed  by  the  current 
AASHTO  Guide  for  Bridge  Maintenance 
Inspection  and  comments  received 
regarding  this  rulemaking  procedure  is 
that  strong  underwater  inspection 
programs  which  encompass  all  bridges 
over  waterways  are  currently  needed. 
The  5  year  maximum  between 
underwater  inspections  is  appropriate 
until  a  sufficient  national  data  base  to 
alter  the  period  is  established  and 
evaluated.  Many  structures  subject  to 
adverse  underwater  conditions  should 
be  inspected  more  often.  The  AASHTO 
Guide  for  Maintenance  Inspection  of 
Bridges  requires  that  structure  steel 
substructure  elements  in  corrosive 
environments  be  inspected  at  least  once 
every  2  years.  Streams,  rivers  and  other 
waterways  with  known  or  suspected 
scour  potential  should  be  inspected  after 
every  major  runoff  event  to  the  extent 
necessary  to  ensure  bridge  foundation 
integrity.  The  FHWA  will  soon  be 
issuing  a  Technical  Advisory  on 
evaluation  of  scour  potential  and  scour 
vulnerability  which  will  offer  guidance 
to  bridge  owners  on  evaluating  existing 
bridges. 

The  FHWA  will  continue  to  work  with 
the  States,  other  bridge  owners, 
researchers  and  other  knowledgeable 
individuals  to  refme  and  improve 
underwater  inspection  criteria  and 
procedures.  It  is  expected  that  each 
State  will  have  a  written  rationale  and 
criteria  for  determining  which  bridges 
require  underwater  inspection,  the 
inspection  procedure  and  the  frequency 

While  it  is  expected  that  bridge 
owners  will  designate  inspection 
procedures,  frequency,  follow-up 
actions,  etc.,  for  fracture  critical 
members,  underwater  and  other  special 
inspections  in  the  individual  inspection 
files  for  such  bridges,  the  addition  of  a 
special  data  item  to  the  Recording  and 
Coding  Guide  for  the  Structure  Inventory 
and  Appraisal  of  the  Nation's  Bridges 
should  make  it  relatively  simple  for 
States  to  establish  a  master  list  for 
affected  structures. 

3.  Certification  of  Bridge  Inspectors 

Thirty-two  commenters  addressed  thf 
NPRM  proposal  to  add  NICET  Level  III 
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Bridge  Safety  Inspection  Certification  as 
an  alternative  luinimum  qualification 
option  for  bridge  inspection  team 
leaders.  Twenty  four  were  in  favor  of 
the  proposal  and  eight  expressed 
reservations  about  it. 

Two  professional  societies  and  one 
State  recommended  that  only 
professional  engineers  or  graduate 
engineers  with  bridge  inspection 
training  be  used  as  bridge  mspection 
team  leaders.  One  State  commented  that 
the  NICET  III  experience  and  testing 
requirements  are  to  severe  for  bridge 
inspection  team  leaders.  Four  States 
recommended  that  a  minimum  training 
and  experience  requirement  be  added  to 
the  NICET  Level  III  proposed 
qualiHcation.  Discussion:  This  provision 
is  being  added  to  the  NBIS  to  comply 
with  new  section  151(b)(5)  of  Title  23  of 
the  U.S.  Code  which  was  added  by 
section  125  of  the  1987  Surface 
Transportation  Act  of  1987  (Pub.  L  100- 
17).  This  new  section  requires  the  U.S. 
Secretary  of  Transportation  to 
"establish  a  procedure  for  national 
certification  of  highway  bridge 
inspectors."  The  NICET  Level  III  and  IV 
Bridge  Safety  Inspection  certification  is 
based  upon  a  combination  of  experience 
and  satisfactory  scores  on  standardized 
tests  concerning  a  broad  spectrum  of 
bridge  knowledge  and  inspection  and 
evaluation  skills.  Individuals 
successfully  achieving  certification  at 
Level  III  plane  are  required  to  have  a 
minimum  of  5  years  of  bridge  inspection 
related  experience.  In  permitting  NICET 
Level  III  or  rV  Bridge  Safety  Inspection 
certiHcation  as  an  alternate  to  the 
current  minimum  requirements  for 
inspection  team  leaders  [(1)  registration 
as  a  professional  engineer,  (2)  eligibility 
for  registration  as  a  professional 
engineer  in  the  State  or  (3)  a  minimum  of 
5  years  of  bridge  inspection  experience 
and  have  completed  a  comprehensive 
training  course  in  bridge  inspection],  the 
only  change  would  be  that  team  leaders 
would  be  substituting  successful 
passage  of  a  standardized  test  covering 
virtually  the  entire  range  of  knowledge 
and  skills  necessary  for  bridge 
inspection,  for  the  comprehensive 
training  course  which  nonregistered 
professional  engineer  team  leaders  must 
take  to  combine  with  their  five  years  of 
bridge  inspection  experience. 

Many  States  and  bridge  owners  may 
properly  choose  to  provide  additional 
training  for  NICET  Level  III  certified 
inspectors.  This  is  highly  encouraged. 

A  State  may  choose  any  level  of 
minimum  requirements  that  it  considers 
appropriate  for  bridge  inspection  team 
leaders,  provided  that  they  are  at  least 
the  same  as  one  of  the  NBIS 


alternatives.  Some  States  may  require 
registered  professional  engineer  team 
leaders.  Others  are  able  to  accomplish 
most  needed  work  with  highly  trained, 
experienced  technicians.  However,  all 
bridge  owners  agree  that  some  bridges 
require  a  great  deal  of  specialized 
experience  and  knowledge  which  can 
only  be  provided  by  an  experienced 
professional  bridge  engineer.  This  is 
especially  true  for  the  evaluation  of  the 
safe  load  capacity  of  bridges  which 
have  any  uncommon  features  of  design 
or  have  deteriorated  to  the  point  that 
specialized  analysis  is  appropriate. 

Because  bridge  inspection  team 
leaders  must  in  their  day-to-day 
inspections  make  judgments  as  to  the 
specific  integrity,  safety  and  load 
carrying  capacity  of  bath  individual 
elements  and  the  collective  elements  of 
individual  bridges  acting  as  a  unit,  it  is 
essential  that  team  leaders  be  well 
trained  and  experienced  in  bridge 
performance  and  inspection  techniques. 

4.  Prompt  Updating  of  Bridge  Inventory 
Files  When  Load  Posting  Signs  Are 
Placed  at  Specific  Bridges 

Twenty-two  commenters  provided 
input  on  this  proposal.  Fifteen  were  in 
accordance  with  the  proposed  change 
and  7  expressed  reservations  against  it. 
The  majority  commenting  in  favor  of  the 
proposal  stated  that  they  were  already 
updating  their  bridge  inventory  files 
within  90  days  of  completion  of  any 
rehabilitation,  replacement  or  load 
posting  action. 

One  commentcr  suggested  that  the 
prompt  reporting  requirement  should  be 
expanded  to  require  that  load  posting 
signs  be  placed  as  soon  as  possible,  but 
no  later  than  90  days  after  load  capacity 
evaluation  indicates  that  load 
restrictions  are  needed. 

Most  commenters  not  in  favor  of  the 
proposal  stated  that  updating  the 
inventory  within  90  days  would  be 
extremely  difficult  to  carry  out  for 
bridges  not  directly  maintained  by  State 
forces.  Local  bridge  owners.  Federal 
agency  bridge  owners  and  toll 
authorities  are  generally  not  under  the 
authority  of  State  highway  agencies  for 
these  matters.  Three  commenters 
suggested  that  updating  the  load  posting 
status  during  the  next  scheduled 
inspection  would  be  appropriate.  Two 
commenters  suggested  that  a  180-day 
requirement  for  updating  State  bridge 
inventory  files  would  be  more 
reasonable  when  replacement, 
rehabilitation  or  load  posting  changes 
the  status  of  a  bridge.  Discussion:  The 
current  NBIS  requires  that  State 
inventory  date  on  newly  completed 
bridges  or  modified  bridges  be  entered 
within  90  days  of  completion.  The 


majority  of  States  have  had  no  problem 
with  this  requirement  for  bridges  under 
the  direct  jurisdiction  of  the  State.  But 
many  States  have  had  considerable 
difficulty  getting  prompt  inventory  data 
from  bridges  under  the  jurisdiction  of 
local  governments  or  Federal  agencies. 
Therefore,  the  requirement  for  prompt 
updating  of  inventory  data  for  bridges 
under  the  jurisdiction  of  local 
governments  or  Federal  agencies  is 
changed  from  the  NPRM  90  day  limit  to 
180  days.  These  same  States  have 
generally  had  difficulty  in  convincing 
local  bridge  owners  that  load  posting 
signs  should  be  promptly  placed 
whenever  load  evaluation  indicates  that 
a  bridge  cannot  continue  to  safely  carry 
legal  loads.  Because  load  restrictions 
have  a  direct  effect  upon  the  economic 
well  being  of  State  and  local  geographic 
areas,  it  is  appropriate  for  States  to  have 
a  reasonably  current  knowledge  of  the 
maximum  safe  load  capacity  of  the 
various  routes  within  its  boundaries. 
This  information  is  vital  during  periods 
of  national.  State  or  local  emergencies 
and  is  needed  for  routing  permit  loads 
through  the  State  on  a  day-to-day  basis. 
Such  information  is  also  critical  to  day- 
to-day  Statewide  bridge  management 
decisions. 

States  are  st.-ongly  encouraged  to 
have  positive,  written  follow-up 
procedures  in  effect  to  ensure  Aat  local 
governments  and  other  bridge  owners 
inform  the  State  promptly  when  changes 
occur  to  a  bridge  which  affect  its  load 
capacity.  This  is  particularly  desirable 
to  ensure  that  load  posting 
recommendations,  which  are  often  made 
by  the  States  as  the  result  of  their 
inspections,  are  carried  out  by  local 
bridge  owners. 

In  summary,  there  are  many  excellent 
reasons  for  ensuring  the  prompt 
updating  of  State  bridge  inventory  files 
whenever  any  bridge  on  a  public  road 
within  the  State  has  a  change  in  its  safe 
load  capacity.  The  reasons  range  from 
national  defense  to  effects  on  the  local 
economy. 

However,  because  it  is  recognized 
that  it  can  sometimes  be  difficult  to 
obtain  current  information  for  bridges 
not  under  State  jurisdiction,  an 
extension  beyond  the  90-day  maximum 
proposed  may  be  appropriate. 
Therefore,  the  final  rule  is  changed 
slightly  from  the  NPRM  proposal  to 
reflect  this.  Prompt  load  posting,  where 
needed,  is  strongly  encouraged  and 
required,  but  State  inventory  records  for 
bridges  not  under  the  jurisdiction  of  the 
State  may  take  as  long  as  180  days.  The 
new  requirement  will  be  for  prompt 
updating  of  State  bridge  inventory  files 
within  90  days  for  newly  completed. 
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rehabilitated  or  load  potted  bridges 
under  the  jurisdiction  of  the  State  and 
for  similar  updating  within  180  days  for 
all  bridges  on  public  roads  in  the  States 
that  are  not  directly  under  State 
jurisdiction. 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  rulemaking  action  under  the 
regulatory  policies  ami  procedures  of 
the  Department  of  Transportation. 

It  is  anticipated  that  this  final  rule  will 
have  a  neutral  or  positive  economic 
impact  on  State  highway  agencies. 
Additional  inspection  effort  will  be 
required  on  some  bridges  where  fracture 
critical  details,  more  comprehensive 
underwater  inspections  and  other 
special  inspections  may  be  required.  On 
the  other  hand,  some  States  may 
identify  some  Inidges  In  good  condition 
which  are  candidates  for  inspection  at 
intervals  kmger  than  every  2  years.  If 
FHWA  approves  the  State  plans  for 
these  kn^er  periods  betwem 
inspections,  the  additional  resources  so 
made  available  could  be  directed 
towards  offsetting  any  additional  costs 
of  fracture  critical  member,  underwater 
and  other  special  inspections.  Also, 
since  States  would  be  under  no 
obligation  to  propose  greater  time 
intervals  between  inspections  far  any 
bridges,  it  is  not  anticipated  that  this 
final  rule  will  have  a  significant 
economic  effect  Accordingly,  a  full 
regulatory  evaluation  has  not  been 
prepared. 

For  the  foregoing  reasons,  the  FHWA 
certifies  that  this  rulemaking  action, 
under  the  criteria  of  the  Regulatory 
Flexibility  Act,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511) 
the  reporting  or  recordkeeping 
provisions  that  are  included  in  this  rule 
are  being  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  Part  650.  Subpart 
C  of  Title  23,  Code  of  Federal 
Regulations,  as  set  forth  below. 

List  of  Subjects  in  23  CFR  Part  650 

Bridges,  Grant  programs — 
transportation.  Highways  and  roads. 


Issued  on:  August  Z2, 1968. 
Robert  E.  Fsnts, 
Federal  Highway  Administrator. 

The  FHWA  amends  23  CFR  Part  850. 
Subpart  C  as  follows: 

PART  65&-BRIDQES,  STRUCTURES. 
AND  HYDRAULICS 

1.  The  authority  citation  for  Part  650  is 
revised  to  read  as  follows  and  all  other 
authority  citations  which  appear 
throughout  Part  650  are  removed: 

Authority:  23  U.S.C.  109  (a)  and  (h).  144. 
151,  351,  and  319;  23  CFR  1.32;  49  CFR  1.48(b). 
E.0. 119B8— Floodpiain  Management.  May  24 
1977  (42  FR  26051);  Department  of 
Transportation  Ordsr  5050.2  dated  April  23. 
1979  (44  FR  24678);  section  161  of  Pub.  L  97- 
424.  86  Stat  2097,  3135;  Pub.  L  97-134.  95  Si  si 
1699;  and  33  U.S.C.  401  491  «(  $eq..  511  et  »eq 

Sut>part  C— National  Bridge  Inspection 
Standards  [Amended] 

2.  Footnote  number  one  in  i  650.303(a) 
is  amended  by  revising  the  first 
sentence  to  read  as  follows: 

S  650.303    inspection  procedures. 

>  The  "AA^fTO  Manual"  referred  to  in 
this  part  is  the  "Manual  for  Maintenance 
iBapection  of  Bridges  1983"  together  with 
subsequent  interim  changes  or  the  most 
recent  version  of  the  AASHTO  Manual 
published  by  the  American  Association  of 
State  Highway  and  Transportation 
Officials.  •  *  * 

3.  Section  650.303  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

(e)  The  individual  in  charge  of  the 
organizational  tmit  that  has  been 
delegated  the  responsibilities  for  bridge 
inspection,  reporting  and  inventory  shall 
determine  and  designate  on  the 
individual  inspection  and  inventory 
records  and  maintain  a  master  list  of  the 
following: 

(1)  Those  bridges  which  contain 
fracture  critical  members,  the  location 
and  description  of  such  members  on  the 
bridge  and  the  inspection  frequency  and 
procedures  for  inspection  of  such 
members.  (Fracture  critical  members  are 
tension  members  of  a  bridge  whose 
failure  will  probably  cause  a  portion  of 
or  the  entire  bridge  to  collapse.} 

(2)  Those  bridges  with  underwater 
members  which  cannot  be  visually 
evaluated  during  periods  of  low  flow  or 
examined  by  feel  for  condition,  integrity 
and  safe  load  capacity  due  to  excessive 
water  depth  or  turbidity.  These 
members  shall  be  described,  the 
inspection  frequency  stated,  not  to 
exceed  five  years,  and  the  inspection 
procedure  specified. 


(3)  Those  bridges  which  contain 
unique  or  special  featares  requiring 
additional  attention  during  mspection  to 
ensure  the  safety  of  such  bridges  and 
the  inspection  frequency  and  procedure 
for  inspection  of  each  such  feature. 

|4)  The  date  of  last  inspection  of  the 
Teatures  designated  in  paragraphs  (e)(1) 
III  rough  (e)(3)  of  this  section  and  a 
description  of  the  findings  and  foilow-up 
actions.  If  necessary,  resulting  from  the 
most  recent  inspection  of  fracture 
critical  details,  underwater  members  or 
special  features  of  each  so  designated 
bridge. 

4.  Section  650.305  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (c)  to  read  as  follows:  / 

§  650.305    Frequency  of  hiapections. 

•        ft        *        •        * 

(b)  Certain  types  or  groups  of  bridges 
will  require  inspection  at  less  than  2- 
year  intervals.  The  depth  and  frequency 
to  which  bridges  are  to  be  inspected  will 
depend  on  Ach  factors  as  age,  traffic 
characteristics,  state  of  maintenance, 
and  known  deficiencies.  The  evaluation 
of  &ese  factors  will  be  the  responsibility 
of  the  individual  in  charge  of  the 
inspection  program. 

(c)  The  maximum  insjjection  interval 
may  be  increased  for  certain  types  or 
groups  of  bridges  where  past  inspection 
reports  and  favorable  experience  and 
analysis  justifies  the  increased  interval 
of  inspection.  If  a  State  proposes  to 
inspect  some  bridges  at  greater  than  the 
specified  2-year  interval,  the  State  shall 
submit  a  detailed  proposal  and 
supporting  data  to  the  Federal  Highway 
Administrator  for  approval. 

5.  Section  650.307  is  amended  by 
revising  paragraph  (a)(3),  adding 
paragraph  (b)(3),  and  adding  footnotes 
three  and  four  to  read  as  follows: 

§650307    QuallflcationsofparsonneL 

(a)  *  •  • 

(3)  Have  a  minimum  of  10  years 
experience  in  bridge  inspection 
assignments  in  a  responsible  capacity 
and  have  completed  a  comprehensive 
training  course  based  on  the,  "Bridge 
Inspector's  Training  Manual,"  *  which 
has  been  developed  by  a  joint  Federal- 
State  task  force,  and  subsequent 
additions  to  the  manual.* 

(b)  •  *  • 

(3)  Current  certification  as  a  Level  III 
or  IV  Bridge  Safety  Inspector  under  the 
National  Society  of  Professional 
Engineer's  program  for  National 
Certification  in  Engineering 
Technologies  (NICET)  *  is  an  alternate 
acceptable  means  for  establishing  that  a 
bridge  inspection  team  leader  is 
qualified. 
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*  The  following  publications  are 
supplements  to  the  "Bridge  Inspector's 
Training  Manual":  "Bridge  Inspector's 
Manual  for  Movable  Bridges."  1977.  GPO 
Stock  No.  050-002-00103-S:  "CulveH 
Inspector's  Training  Manual,"  July  1986,  GPO 
Stock.  No.  060-001-0030-7;  and  "Inspection  of 
Fracture  Critical  Bridge  Members,"  1986,  GPO 
Stock  No.  050-001-00302-3. 

*  For  information  on  NICET  program 
certiHcation  contact:  National  Institute  for 
Certification  in  Engineering  Technologies, 
1420  King  Street.  Alexandria,  Virginia  22314. 
AHention:  John  D.  Antrim,  P.E.,  Phone  (703) 
684-2835. 

e.  Section  650.311  is  amended  by 
revising  paragraph  (b]  to  read  as 
follows: 

§650.311    Inventory. 

(a)  •  *  • 

(b)  Newly  completed  structures, 
modiHcation  of  existing  structures 
which  would  alter  previously  recorded 
data  on  the  inventory  forms  or 
placement  of  load  restriction  signs  on 
the  approaches  to  or  at  the  structure 
itself  shall  be  entered  in  the  State's 
inspection  reports  and  the  computer 
inventory  Hie  as  promptly  as  practical, 
but  no  later  than  90  days  after  the 
change  in  the  status  of  the  structure  for 
bridges  directly  under  the  State's 
jurisdiction  and  no  later  than  180  days 
after  the  change  in  status  of  the 
structure  for  all  other  bridges  on  public 
roads  within  the  State. 

[PR  Doc  88-19392  Filed  8-25-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 

West  Virginia  Abandoned  Mine  Ljmd 
Reclamation  Plan,  Approval  of 
Amendment 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE). 

Interior. 

action:  Final  rule. 

summary:  OSMRE  is  announcing  the 
approval  of  proposed  amendments  to 
the  West  Virginia  Abandoned  Mine 
Land  Reclamation  (AMLR)  Plan 
(hereinafter  referred  to  as  the  West 
Virginia  plan)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendments  concern 
modifications  to  reflect  changes  that 
have  occurred  in  the  State  government 
and  agency  structure,  public 
participation  procedures,  and  a  proposal 
to  assume  responsibility  for 
administering  an  emergency  reclamation 


program.  After  opportunity  for  public 
comment  and  review  of  the  amendment, 
the  Deputy  Director  has  determined  that 
the  West  Virginia  amendment  meets  the 
requirements  of  the  Surface  Mining 
Control  and  Reclamation  Act  and  the 
Secretary's  regulations  at  30  CFR  Part 
884. 

EFFECTIVE  DATE:  August  26, 198& 
ADDRESSES:  Copies  of  the  full  text  of  the 
amendment  are  available  for  review 
during  regular  business  hours  at  the 
following  locations: 

West  Virginia  Department  of  Energy, 
1615  Washington  Street  East. 
Charleston,  West  Virginia  25311 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Charleston  Field 
Office.  603  Morris  Street.  Charleston, 
West  Virginia  25301. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  James  C.  Blankenship,  Jr.,  Director, 
Charleston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  603  Morris  Street, 
Charleston.  WV  25301,  Telephone  (304) 
347-7164. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior  approved 
the  West  Virginia  plan  on  February  23. 
1981.  Information  pertinent  to  the 
general  background,  revisions,  and 
amendments  to  the  initial  program 
submission,  as  well  as  the  Secretary's 
findings  and  the  disposition  of 
comments  can  be  found  in  the  January 
23. 1981  Federal  Register  (46  FR  7324- 
7327). 

The  Secretary  has  adopted  regulations 
that  specify  the  content  requirements  of 
a  State  Reclamation  Plan  and  the 
criteria  for  plan  approval  (30  CFR  Part 
884).  The  regulations  provide  that  a 
State  may  submit  to  the  Director 
proposed  amendments  or  revisions  to 
the  approved  reclamation  plan.  If  the 
amendments  or  revisions  change  the 
scope  or  major  policies  followed  by  the 
State  in  the  conduct  of  its  reclamation 
program,  the  Director  must  follow  the 
procedures  set  out  in  30  CFR  884.14  in 
approving  or  disapproving  an 
amendment  or  revision.  Subsequent 
actions  taken  with  regard  to  the  West 
Virginia  plan  can  be  found  in  30  CFR 
948.20  and  948.25. 

II.  Discussion  of  Amendments 

By  letter  dated  December  30, 1987. 
West  Virginia  submitted  amendments  to 
the  West  Virginia  plan.  The 
amendments  consisted  of  revised 
narratives  to  replace  several  sections  of 
the  approved  West  Virginia  plan  as 
provided  for  by  30  CFR  884.13. 


Specifically,  the  following  areas  of  the 
plan  are  being  revised: 

(1)  Organization  (30  CFR 
884.13(d)(l)&(2)):  West  Virginia 
proposed  to  update  certain  portions  of 
its  AMLR  plan  to  reflect  changes  that 
have  occurred  in  the  State  government 
and  agency  structure.  The  State  also 
submitted  material  outlining  the 
administration  of  a  proposed  State 
emergency  response  reclamation 
program  and  procedures  for 
coordinating  with  OSMRE. 

(2)  Public  participation  (30  CFR 
884.13(c)(7)):  West  Virginia  proposed 
amending  its  public  participation 
procedures  by  requiring  a  public  hearing 
on  proposed  State  AML  grants  at  the 
State's  Division  of  Abandoned  Mine 
Lands  office  in  Charleston,  West 
Virginia  rather  than  at  every  Regional 
Planning  and  Development  Council. 
Specifically,  the  amendment  provides 
that  prior  to  submission  of  a 
construction  grant  application  to 
OSMRE,  the  West  Virginia  Department 
of  Energy  would  conduct  at  least  one 
public  meeting  in  Charleston,  West 
Virginia  to  describe  the  grant  submittal's 
contents.  Additional  public  meetings 
could  also  be  conducted  in  other 
appropriate  locations  for  specific  sites  in 
the  grant  application  if  certain  specified 
criteria  was  met.  All  public  meetings 
would  be  conducted  as  part  of  the  grant 
submittal  process  and  be  announced  via 
news  releases  and  legal  advertisements. 
The  legal  advertisements  would,  in  turn. 
be  placed  in  newspapers  with 
circulations  in  the  locations  of  the 
proposed  projects  and  would  comply 
with  Chapter  59,  Article  3  of  the  Code  of 
West  Virginia.  Copies  of  the  news 
releases  and  legal  advertisements  would 
also  be  on  file  in  the  Office  of  the  West 
Virginia  Secretary  of  State. 

(3)  State  emergency  response 
reclamation  activities:  West  Virginia 
has  requested  authority  to  assume  the 
emergency  response  reclamation 
activities  authorized  by  section  410  of 
SMCRA.  On  September  29. 1982. 
OSMRE  informed  the  States  and  Tribes 
of  the  opportunity  to  amend  their 
reclamation  plans  to  include  the 
responsibility  for  administering 
emergency  response  reclamation 
activities  (47  FR  42729-42730).  For  a 
State  to  undertake  such  activities  as 
part  of  its  reclamation  program,  it  must 
demonstrate  that  it  has  the  statutory 
authority  to  administer  emergency 
reclamation  activities,  the  technical 
capabilities  to  design  and  supervise 
emergency  response  work,  and  the 
appropriate  procurement  procedures  to 
quickly  respond  to  emergencies  either 
directly  or  through  contractors.  The 
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State  of  West  Virginia  has  submitted 
material  complying  with  these 
requirements. 

OSMRE  announced  receipt  of  the 
proposed  amendments  in  the  April  11, 
1988  Federal  Regisler  [53  PR  11888- 
11889),  and,  in  the  same  notice,  opened 
the  public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  their 
substantive  adequacy. 

No  public  comments  were  received 
before  or  after  May  11, 1988,  the  dose  of 
the  public  comioent  period.  Since  no  one 
requested  an  opporttmlty  to  testify  at  a 
public  hearing,  tfre  scheduled  bearing 
was  cai»ce!led. 

Under  SlvCRA,  OSMRE  codifies  the 
approved  requirements  of  individual 
States  inchiffing  decisions  on  State 
reclamation  plans  and  amendments 
under  Parts  900  to  950  of  30  CFR 
SnbchapterT.  Provisions  relating  to 
West  Virginia  are  fomrd  m  30  CFR  Part 
948. 

III.  Deputy  DisMtoi's  Flndiiigs 

Set  forth  bekpw,  parsaant  to  ^^fCRA 
and  the  Federal  tegalatiana  at  30  CFR 
Part  884  and  the  criteria  for  amomption 
of  emergency  response  a<:tivities 
specified  in  47  FR  42729^2730,  are  the 
Deputy  Director's  findings  concerning 
the  proposed  amendments  to  the  West 
Virginia  AMLR  Plan. 

(IJ  Organization  (30  CFR  884.13(d)  (1) 
and  (2)] 

Wes4  Virginia  proposes  to  update  it* 
AMLR  Plan  to  reflect  changes  that  have 
occurred  in  the  State  government  and 
agency  structore  Since  publicatioii  of 
the  plan  in  the  Federal  Rapater,  farther 
changes  to  the  organizational  structure 
have  been  made  by  the  State  legislature 
and  signed  into  law  by  the  Governor  of 
West  Virginia.  These  additional  changes 
created  the  Division  of  Abandoned  Mine 
Lands  in  the  West  Virginia  Department 
of  Energy  and  provid^  for  a  Director  of 
the  Division  to  serve  at  the  will  and 
pleasure  of  the  Conunissioner  of  Energy. 

The  Deputy  Director  Hnds  that  these 
changes  do  not  materially  impact  the 
operation  of  the  AMLR  pro^Bm. 

(2)  Public  Participation  (30  CFR 
B84.13(c)(7)} 

West  Virginia  proposes  to  centralize 
its  public  participabon  procedure  by 
requiring  a  public  hearing  at  the  State's 
Division  of  Abandoned  Mhie  Lands 
oRice  in  Charleston,  West  Virginia 
rather  than  at  every  Regional  Planning 
and  Development  CoundL  Additional 
opportunity  for  public  involvement  will 
be  provided  for  projects  costing  over  $1 
million,  potentially  controversial 
projects  or  upon  request  by  local 
interests. 


The  I3epaty  Director  finds  that  West 
Virginia's  ai^roach  is  reasooaUe,  cost 
effective  and  consistent  wt&  30  CFR 
864.U(cH7). 

(3)  State  emergency  reclamation 
activities  (47  PR  42729-42730) 

West  Virginia  submitted  a 
comprehensive  package  to  demonstrate 
that  it  has  the  statutory  authority  to 
adnrinister  emeigency  reclamirtion 
activities,  the  technical  capabflittes  to 
design  and  supervise  emergency 
response  work,  and  the  appropriate 
procurement  procednres  to  qi^ckiy 
respond  to  emogencies  either  directly 
or  throagfa  contractors. 

Based  upon  the  Agency's  substantive 
review  and  after  consid^ing  other 
agency  comments,  the  Depnty  Director 
finds  that  the  West  Virginia  Department 
of  Energy  has  complied  with  the 
emergency  program  guidelines  and 
qualifies  for  assumption  of  emergency 
response  capability  within  the 
constraints  imposed  by  law  and 
Departmental  regulations. 

(4)  Additional  findings 

The  State  has  the  legal  authority, 
policies  and  administrative  structure 
necessary  to  implement  the  amendment. 

The  proposed  plan  amendment  meets 
all  requirements  of  the  OSMRE  AMLR 
Program  provisions. 

'The  State  has  an  approved  Surface 
Mining  Regulatory  Program. 

The  proposed  plan  amendment  is  in 
compUance  with  all  applicable  State  and 
Federal  laws  and  regulations. 

rV.  Other  Agency  Comments 

As  discussed  in  the  section  of  this 
notice  entitled  "Discussion  of 
Amendment,"  the  Deputy  Director 
solicited  public  comment  and  provided 
opportunity  for  a  public  bearing  on  the 
proposed  amendments.  No  comments 
were  received  from  the  pubUc  during  or 
after  the  comment  period,  which  closed 
on  May  11, 1988.  Since  no  one  requested 
an  opportunity  to  testify,  the  public 
hearing  scheduled  for  May  6, 1988,  was 
cancelled.  

Pursuant  to  30  CFR  884.14(2), 
comments  were  also  solicited  from 
various  Federal  agencies  vnth  an  actual 
or  potential  interest  in  the  West  Virginia 
plan.  A  summary  of  the  comments 
received  and  their  dispositjon  appears 
below: 

1.  The  U.S.  Army  Corps  of  Engineers 
reconmiended  that  the  engineers 
assigned  to  the  State's  emergency 
reclamation  program  be  registereid 
professional  engineers  with  experience 
in  embankment  design  and  consttoction 
and  in  mining  operations.  In  response, 
the  Deputy  Directs  notes  that  nnder  the 


West  Virginia  Plan  only  qualified 
applicants  can  be  certified  and  hired  for 
each  position  daesificatron  witbin  the 
State  Civil  Service  System.  The 
comment,  though  outside  the  scope  of 
this  rulemaking,  has  been  passed  on  to 
the  State  for  its  future  consideration. 

2.  The  National  Parte  Service 
encouraged  the  State  and  OSMRE  to 
reclaim  more  sites  affecting  miits  of  the 
National  Padc  System.  Though  this 
comment  is  outside  the  scope  of  this 
rulemaking,  the  Deputy  Director  notes 
and  reaffirms  previous  commitments  in 
this  area,  including  a  National  OSMRE/ 
NPS  cooperative  initiative  that  has 
already  resulted  in  a  significant  positive 
reclamation  effort  in  the  New  River 
Gorge  National  River. 

3.  Both  the  Environmental  Protection 
Agency  and  US.  Fish  and  Wildlifo 
Service  expressed  reservatioos  about  an 
implication  in  the  amendment*  that 
appeared  to  waive  regulatory 
requirements  for  mineral  extraction  in 
association  with  AML  reclamation 
e^orts.  The  Deputy  Director  concurred 
and  required  the  State  to  revise  this 
section  to  confonn  with  pertinent 
provisions  of  the  Clean  Water  Act,  30 
CFR  Part  707.  and  the  Office's  recently 
published  Federal  Assistance  Mamnl 
(FAM)  policy  (Chapter  4-06). 

4.  liie  Environmental  Protection 
Agency  also  encouraged  cuuUuuation  of 
high  level  coordination  between  the 
State  Departments  of  Energy  and 
Natural  Resources  in  consideration  of 
abandoned  mine  drainage  problems  for 
cleanup  funding.  The  Deputy  Director 
concurs  and  has  consulted  with  the 
State. 

5.  The  U.S.  Fish  and  Wildlife  Service 
recommended  more  stringent 
coordination  guidelines  to  assure 
adequate  identification  and  evaluation 
of  imparts  of  fish  and  wildlife  resomres. 
Though  not  within  the  scope  of  this 
rulemaking,  the  Deputy  Dirertor  concm^ 
and  notes  that  components  of  this  issue 
have  surfaced  in  previous  annual 
oversight  reviews.  OSMRE  has 
submitted  this  comment  to  the  State  for 
further  consideration  and  has  suggested 
that  ooonhnatifm  guidelines  be 
developed. 

6.  The  U.S.  Fish  and  Wihiiife  Service 
commented  that  the  State  provided  no 
spedfic  guidelines  to  predude  harm  to 
envinuimental  resources  resolting  from 
emergency  corrective  measures  md. 
states  that  there  appears  to  be  enough 
time  for  coordination  with  other 
agenda*.  Althou^  the  Department 
Manual  and  CEQ  regulations  exempt 
emergendes  from  the  review 
procedures,  both  OSMRE  and  the  State 
share  the  U.S.  Fish  and  Wildhfe's 


concern  to  minimize  environraental 
harm.  Under  the  State'i  approved  AML 
program,  the  State  hat  established 
coordinatioo  efforts  with  tfie  U.S.  Fish 
and  Wildlife  Service  and  will  continue 
to  follow  such  practices  dming  the 
administration  of  the  emergency 
program  where  time  permits.  In 
addition.  OSMRE's  oversight  of  the 
State's  emergency  program  and  its  site 
by  site  review  and  approval  of 
emergency  projects  will  seek  to 
minimize  and  o^set  potential  adverse 
impacts  from  reclamation  activities. 

V.  Deputy  Director's  Dedskm 

Based  upon  the  Findings  enumerated 
above  the  Deputy  Director  is  approving 
the  amendment  package.  A  copy  of  the 
approved  amendment  can  be  obtained 
by  contracting  the  Offices  listed  under 
"ADDRESSES". 

VI.  Procedural  Mattws 

1.  National  EnrironmentaJ  Policy  Act 

The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  has 
determined  that  the  approval  of  State 
AKfIR  plans  and  amendments  are 
categorically  excluded  from  compliance 
with  die  National  Environmental  Policy 
Act  by  the  Department  of  the  Interior's 
Manual,  516  DM  2.p£-l. 

2.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  November  23, 1987.  Ae  Office  of 
Management  and  Budget  (OMB]  granted 
0^4RE  an  exemption  from  sections  3,  4, 
7  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  AMLR 
plans.  Therefore,  this  action  is  exempt 
from  preparation  of  a  regulatory  impact 
analysis  and  regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
Bignificant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

Author 

The  principal  author  of  this  rule  is 
Carl  A.  Walker,  Division  of  Abandoned 
Mine  Land  Reclamation,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Charleston  Field  Office, 


Charleston  West  Virginia  25301; 
Telephone  (304)  347-7160  (commercial). 

Effective  Date 

The  final  rule  is  effective  upon  date  of 
publication.  Under  5  U.S.C.  553(d),  a  rule 
may  not  be  made  effective  less  than  30 
days  alter  publication,  unless,  among 
other  things,  good  cause  exists  and  is 
published  with  the  rule.  Good  cause 
exists  to  make  the  final  rule  effective 
upon  publication  because:  (1)  West 
Virginia's  Division  of  Abandoned  Mined 
Lands  and  Reclamati(Ri  is  fully  staffed 
and  prepared  to  administn  the 
emergency  reclamation  program,  and  (2) 
OSMRE  wishes  to  expedite  grant 
assistance  to  the  State  to  initiate 
emergency  reclamation  work. 

List  of  SubjecU  in  30  CFR  948 

Coal  mining.  Intergovernmental 
relations.  Surface  Mining,  Underground 
mining.  Abandoned  Mine  Land  Plans. 

(Pub.  L  95-87  U.S.C  1201  et  seg.) 
Robert  E-BoUt. 

Deputy  Director,  Office  of  Surface  Mining 
Recktmation  and  Enforcement 

Date:  August  19, 1988. 
PART  949— WEST  VIRGINIA 

1.  The  authority  citation  for  Part  948  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  S  948.25  a  new  paragraph  (b)  is 
added  to  read  as  follows: 

§  948.25    Approval  of  state  abandoned 
mine  reclamation  plan  amendments. 


(b)  The  West  Virginia  amendment, 
consisting  of  modifications  to  reflect 
changes  that  have  occurred  in  the  State 
government  and  agency  structure,  public 
participation  procedures,  and 
assumption  of  responsibility  for 
administering  an  emergency  reclamation 
program,  as  submitted  on  December  30, 
1987,  and  modified  on  June  27, 1988,  is 
approved  efiective  August  26, 1988. 

[FR  Doc.  88-19462  Filed  8-25-88;  8:45  am] 
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VETERANS  ADMINISTRATION 
38  CFR  Part  21 

Vocational  Rehabilitation  Panel 

AQENCY:  Veterans  Administration. 
ACTION:  Final  regulatory  amendment. 

StflMMARv:  The  Veterans  Administration 
(VA)  is  changing  the  procedure  under 
which  a  special  review  is  provided  in 
cases  in  which  discontinuance  of  the 


rehabilitation  program  of  a  veteran  with 
a  service-connected  disability  of  SO 
percent  or  more  is  being  considered. 
These  reviews  are  currently  conducted 
by  the  Vocational  Rehabilitation  Panel 
(VRP).  This  responsibility  is  being 
reassigned  to  the  Vocational 
Rehabilitation  and  Cotmseling  Officer 
(VR&C).  The  change  provides  greater 
flexibility  in  utilizing  the  VRP,  improves 
program  administTBtion,  and  maintains 
the  quality  of  service  to  seriously 
disabled  veterans. 

EFFECTIVE  DATE  This  regulation  is 
effective  September  28. 1988. 

FOR  FURTHER  INFORMATKNI  CONTACT 

Morris  Triestman.  Rehabilitation 
Consultant,  Policy  and  Pro-am 
Development,  Vocational  Rehabilitation 
and  Education  Service,  Department  of 
Veterans  Benefits,  Veterans 
Administration,  810  Vermont  Avenue 
NW,  Washington,  DC  20420  (202)  233- 
2886. 

SUPPI.EMENTARY  MFORMATION:  At  pages 
1042  and  1043  of  the  Fsderal  Register  of 

January  15, 1988,  the  VA  pubhshed 
proposed  regulations  to  change  the  rules 
under  which  a  special  review  is 
provided  in  cases  in  which 
discontinuance  of  the  rehabilitation 
program  of  a  veteran  with  a  service- 
connected  disability  of  50  percent  or 
more  is  being  considered.  Interested 
persons  were  given  30  days  in  which  to 
submit  their  comments,  suggestions,  or 
objections  to  the  proposed  regulatory 
amendments.  Since  no  comments, 
suggestions  or  objections  to  the 
proposed  regulatory  amendments  were 
received,  the  proposed  rule  is  adopted. 

The  VRP  is  a  multidisciplinary  group 
of  professional  staff  of  the  Veterans 
Administration.  The  VRP  furnishes 
technical  assistance  in  cases  involving 
seriously  disabled  veterans  and 
dependents.  Under  current  provisions 
the  VRP  reviews  each  case  in  which 
discontinuance  of  the  rehabilitation 
program  of  a  veteran  with  a  service- 
connected  disability  evaluated  at  50 
percent  or  more  disabling  is  being 
considered. 

The  VA  is  reassigning  the 
responsibility  for  conducting  this  special 
review  to  the  VR&C  Officer.  Under  this 
change,  the  VR&C  Officer  can  continue 
to  utilize  the  assistance  of  the  VRP  as 
necessary  in  the  individual  case.  The 
change  provides  greater  flexibility  in 
utilizing  the  VRP,  improves  program 
administration,  and  maintains  the 
quality  of  service  to  seriously  disabled 
veterans. 

The  regulations  contained  herein  will 
better  acquaint  eligible  veterans, 
vocational  training  and  rehabihtation 
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facilities,  and  the  public  at  large  with 
the  way  these  provisions  will  be 
implemented. 

These  final  amendments  do  not  meet 
the  criteria  for  major  rules  as  contained 
in  Executive  Order  12291.  Federal 
Regulations.  The  change  will  not  have  a 
$100  million  annual  effect  on  the 
economy,  will  not  cause  a  major 
increase  in  costs  or  prices,  and  will  not 
have  any  other  signiHcant  adverse 
effects  on  the  economy. 

The  Administrator  certifies  that  these 
final  regulatory  amendments  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b).  these  rules 
are  therefore  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 
The  reason  for  this  certification  is  that 
these  regulatory  amendments  concern 
only  the  internal  Agency  procedures  for 
reviewing  the  eligibility  and 
participation  of  individual  veterans 
under  this  program. 

The  Catalog  of  Federal  Don>estic 
Assistance  Number  is  64.116. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights,  Claims,  Education.  Grant 
programs,  Loan  programs,  Reporting 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  August  3, 1988. 
Thomas  K.  Tunuge, 
Administrator. 

38  CFR  Part  21,  Vocational 
Rehabilitation  and  Education,  is 
amended  as  follows: 

PART  21— VOCATIONAL 
REHABIUTATION  AND  EDUCATION 

S  21.62    [Amended] 

1.  Section  21.62  is  amended  by 
removing  paragraph  (b)(4). 

$21,198    [Amended] 

2.  Section  21.198  is  amended  by 
adding  paragraph  (b)(7)  as  set  forth 
below: 

S  21.198    "Dlscontinijed'' status. 
*        *        *        »        t 

(b)  *  *  * 

(7)  Special  review  of  proposed 
discontinuance  action.  The  Vocational 
Rehabilitation  and  Counseling  (VR&C) 
Officer  shall  review  each  case  in  which 
discontinuance  is  being  considered  for  a 
veteran  with  a  service-connected 
disability  rated  50  percent  or  more 
disabling.  The  VR&C  Officer  may  utilize 
existing  resources  to  assist  in  the 


review,  including  referral  to  the 
Vocational  Rehabilitation  Panel  (VRP). 

(Authority:  38  U.S.C  1504(a)(1)) 
***** 

(FR  Doc.  88-19360  Filed  8-25-8%  8:45  am] 
bhunq  cooe  uio-oi-ii 

DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  204, 223.  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Physical 
Security  of  Sensitive  Conventional 
Arms,  Ammunition,  and  Explosives  at 
Contractor  Facilities 

AOENCY:  Department  of  Defense  (DoD). 
action:  Notice  of  extension  of  interim 
rule. 

SUMMARY:  The  Defense  Acquisition 
Regulatory  Council  has  extended  the 
expiration  date  of  the  interim  rule 
published  in  the  Federal  Register  on 
November  21. 1988  (51  FR  42095)  and 
October  1. 1987  (52  FR  36774).  presently 
in  effect  which  pertains  to  security  of 
arms,  ammunition,  and  explosives  at 
contractor  facilities. 
DATES:  This  interim  rule  continues  in 
effect  and  expires  on  January  1, 1989, 
unless  sooner  rescinded.  There  have 
been  no  changes  to  the  October  1, 1987 
revision. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary.  DAR  Council,  telephone  (202) 
697-7266. 

ChariM  W.  Uoyd. 

Executive  Secretary,  Defense  Acquisition 
Regulatory  Council. 

[FR  Doc.  88-19385  Filed  8-25-88:  8:45  am] 

BILUNQ  CODE  M10-01-M 


48  CFR  Part  215 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Best  and  Final  Offers  (BAFOs) 

agency:  Department  of  Defense  (DoD). 
action:  Final  rule. 

summary:  The  Defense  Acquisition 
Regulatory  (DAR)  Council  has  approved 
new  coverage  at  DFARS  215.611  with 
respect  to  Best  and  Final  Offers 
(BAFOs).  This  rule  imposes  new 
restrictions  and  approvals  for  the  use  of 
second  and  subsequent  BAFOs.  The 
rule,  developed  under  DAR  Case  88-94, 
ensures  that  multiple  BAFOs  are  only 
used  when  necessary  in  the  acquisition 
process  and  then  under  specific 
management  controls. 
EFFECTIVE  DATE:  August  10.  1988. 


ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council,  ATTN: 
Mr.  Charles  W.  Lloyd.  Executive 
Secretary.  DAR  Council.  ODASD(P)/ 
DARS,  c/o  OASD(P4L)  (M&RS).  Room 
3Dl3g.  The  Pentagon.  Washington.  DC 
20301-3062. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  telephone  (202) 
697-7266. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  DAR  Coimcil  has  approved  new 
coverage  at  DFARS  215.611  with  respect 
to  Best  and  Final  Offers  (BAFOs).  This 
final  rule  imposes  new  restrictions  and 
approvals  for  the  use  of  second  and 
subsequent  BAFOs.  The  coverage  is 
effective  August  10. 1988.  unless  second 
or  subsequent  BAFOs  have  already 
been  requested.  The  reporting  system 
required  by  paragraphs  (c)(S-71)  and 
(c)(S-72)  is  to  be  in  place  by  October  1. 
1988. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  DFARS  revision  within  the 
meaning  of  Pub.  L  98-577  and 
publication  for  public  comment  is  not 
required.  Therefore  the  Regidatory 
Flexibility  Act  does  not  apply. 
Comments  from  small  entities 
concerning  the  affected  DFARS  Subpart 
vtnll  be  considered  in  accordance  with 
section  610  of  the  Act  Such  comments 
must  be  submitted  separately  and  cite 
DFARS  Case  88-610D. 

C.  Paperwork  Reduction  Act 

The  rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  in  48  CFR  Part  215 

Government  procurement. 

ChaHes  W.  Uoyd, 

Executive  Secretary.  Defense  Acquisition 
Regulatory  Council. 

Therefore.  48  CFR  Part  215  is 
amended  as  follows: 

PART  215— CONTRACTING  BY 
NEGOTIATION 

1.  The  authority  citation  for  48  CFR 
Part  215  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202,  DoD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 

2.  Section  215.611  is  added  to  read  as 
follows: 
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215.611    Best  and  final  offers. 

(c)(S-70)  Second  or  subsequent 
requests  for  best  and  final  offers  require 
close  monitoring  and  control  at 
appropriate  management  levels  in  order 
to  avoid  auction  techniques,  enhance 
protection  of  source  selection  sensitive 
data,  and  ensure  that  contracts  are 
awarded  fairly  and  promptly. 
Unavoidable  changes  in  requirements  or 
funding  or  other  compelling  reasons  may 
require  a  second  or  subsequent  request 
for  best  and  final  offers;  however,  these 
circumstances  should  seldom  occur 
when  proper  planning  and  review  is 
accomplished  before  the  initial  request 
for  best  and  final  offers.  Each  request 
for  second  or  subsequent  best  and  final 
offers  shall  be  approved  before  the 
request  is  issued,  as  follows: 

(i)  For  competitive  negotiated 
acquisitions  under  formal  source 
selection  (see  FAR  15.612(a)),  by  the 
Source  Selection  Authority  (SSA)  and 
the  Service  Acquisition  Executive  (SAE). 
The  SAE  may  delegate  this  authority  to 
a  level  no  lower  than  the  Head  of  the 
Contracting  Activity  (HCA). 

(ii)  For  all  other  competitive 
negotiated  acquisitions,  by  the  HCA. 
The  HCA  may  delegate  this  authority  to 
a  level  no  lower  than  the  chief  of  the 
contracting  office. 

(S-71)  Each  HCA  shall  establish  a 
system  for  reporting  and  documenting 
second  or  subsequent  requests  for  best 
and  final  offers,  which  shall  as  a 
minimum  include — 

(i)  The  total  number  of  competitive 
negotiated  acquisitions  awarded; 

(ii)  The  number  of  those  acquisitions 
for  which  a  second  or  subsequent 
request  for  best  and  final  ofTers  was 
approved  and  issued;  and 

(iii)  The  reasons  for  approving  each 
second  and  subsequent  request  for  best 
and  final  offers. 

(S-72)  Each  HCA  shall  periodically 
examine  the  data  collected  and 
documented  under  215.611(c)(S-71), 
analyze  trends,  and  take  any  necessary 
action  to  provide  training,  revise 
approval  levels  or  otherwise  ensure  that 
second  or  subsequent  requests  for  best 
and  final  offers  are  used  only  when 
clearly  necessary  and  unavoidable.  The 
HCA  shall  provide  summary  reports  to 
the  SAE  as  specified  in  departmental 
procedures. 

[FR  Doc.  88-19386  Filed  8-25-88;  8:45  am] 

BILUNO  CODE  3<1(M)1-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admhiistratlon 

50  CFR  Part  285 

[Docket  No.  70355-7127] 

Atlantic  Tuna  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Notice  of  catch  limit  increase  in 
the  General  Category. 

summary:  NOAA  issues  this  notice  to 
adjust  the  catch  limit  for  giant  AUantic 
bluefin  tuna  in  the  General  Category 
from  one  to  two  fish  per  vessel  per  day. 
The  regulations  governing  this  fishery 
allow  this  adjustment  during  the  fishing 
season  based  on  a  review  of  specified 
criteria.  The  intent  of  this  action  is  to 
provide  handgear  fishermen  an 
additional  opportunity  to  harvest  the 
quota. 

EFFECTIVE  DATE:  August  27, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathi  L.  Rodrigues,  50&-281-3600,  ext. 
324. 

SUPPLEMENTARY  INFORMATION: 

Regulations  promulgated  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  through 
971h)  regulating  the  harvest  of  Atiantic 
bluefin  tuna  by  persons  and  vessels 
subject  to  U.S.  jurisdiction  were 
published  in  the  Federal  Register  on 
October  25, 1985  (50  CFR  43396). 

Section  285.24(a)  provides  that  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator),  on  or 
about  September  1,  may  adjust  the  daily 
catch  limit  to  a  maximum  of  three  giant 
Atlantic  bluefin  tuna  per  vessel  per  day 
based  on  a  review  of  dealer  reports, 
daily  landing  trends,  availability  of  the 
species  on  the  fishing  grounds,  and  any 
other  relevant  factors,  in  order  to 
provide  for  maximum  utilization  of  the 
quota.  The  Assistant  Administrator  has 
determined,  based  on  the  reported  catch 
of  giant  Atlantic  bluefin  tuna  of  only 
112.7  short  tons  (st)  through  August  14, 
1988,  and  on  the  relatively  low  average 
daily  catch  rate  of  4  st  per  day  for  the 
period  August  1  through  August  14, 1988, 
that  the  quota  for  the  General  Category 
will  not  be  harvested  under  the 
prevailing  catch  constraints.  Therefore, 
the  catch  limit  of  one  giant  Atlantic 
bluefin  tuna  per  vessel  per  day  will  be 
increased  on  the  effective  date  of  this 
notice  to  two  per  vessel  per  day  in  order 
to  provide  for  the  maximum  opportunity 
to  utilize  the  General  Category  quota  of 
650  st  set  forth  in  §  285.22(a). 


This  daily  catch  limit  will  remain  in 
effect  for  the  remainder  of  1988  or  until 
the  quota  for  the  General  Category  is 
reached  or  until  further  adjustment  is 
warranted. 

Notice  of  this  action  has  been  mailed 
to  all  Atlantic  bluefin  tuna  dealers  and 
vessel  owners  holding  a  valid  vessel 
permit  for  this  fishery. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  285.24  and  is  taken 
in  compliance  with  E.0. 12291. 

List  of  Subjects  in  50  CFR  Part  285 

Fisheries,  Penalties,  Reporting  and 
recordkeeping  requirements.  Treaties. 

(16U.S.C.  971e/se9.) 

Dated:  August  23, 1988. 
Ann  D.  Terbush, 

Acting  Director  of  Office  Fisheries, 
Conservation  and  Management,  Notional 
Marine  Fisheries  Service. 

[FR  Doc.  88-19448  Filed  8-25-88;  8:45  am] 

BILUNG  CODE  3510-22-M 


50  CFR  Part  663 

[  Docket  No.  71 1 58-7288  ] 

Pacific  Coast  Groundf ish  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA  Commerce. 

ACTION:  Notice  of  closure  and  request 
for  comments. 

SUMMARY:  NOAA  announces  closure  of 
the  fishery  for  sablefish  caught  with 
nontrawl  gear,  predominantly  pots  and 
longlines,  off  the  coasts  of  Washington, 
Oregon,  and  California,  and  requests 
public  comment  on  this  action.  This 
closure  is  authorized  under  the 
regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP)  and  the  1988  fishing 
restrictions  which  prohibit  further 
retention  or  landings  of  sablefish  by 
nontrawl  gear  when  the  quota  for  that 
gear  type  is  projected  to  be  reached.  The 
Director,  Northwest  Region.  NMFS 
(Regional  Director)  has  determined  that 
the  1988  nontrawl  quota  of  4,800  metric 
tons  (mt)  for  sablefish  will  be  reached 
by  August  26, 1988.  This  closure  is 
intended  to  avoid  overfishing  sablefish, 
which  has  been  documented  as 
biologically  stressed  and  which  is  fully 
utilized. 

DATES:  Effective  from  0001  hours.  Pacific 
Daylight  Time  (PDT),  August  26. 1988, 
until  2400  hours  Pacific  Standard  Time 
(PST),  December  31. 1988,  unless 
modified,  superseded,  or  rescinded. 


1988 
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Comments  will  be  accepted  until 
September  12. 1988. 

AOORESSES:  Send  comments  to  Roliand 
A.  Schmitten.  Director,  Northwest 
Region.  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  NE.  Bldg. 
1.  Seattle.  WA  98115;  or  E.  Charles 
Fullerton,  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street.  Terminal  Island.  CA 
90731. 

FOR  FURTHER  INFORMATION  CONTACT 
William  L  Robinson  at  (206)  526-6140; 
or  Rodney  R.  Mclnnis  at  (213)  51*-6202. 
SUPPLEMENTARY  INFORMATION*.  Pursuant 
to  the  regulations  implementing  the  FMP 
at  §  663.22(a](3]  and  the  fishing 
restrictions  imposed  at  the  beginning  of 
1988  (53  FR  248,  253;  January  8. 1988).  the 
10.000  mt  optimum  yield  (OY)  for 
sablefish  was  allocated  52  percent  (5,200 
mt)  for  trawl  gear  and  48  percent  (4.800 
mt)  for  nontrawl  gear,  predominantly 
pot  and  longline  tixed  gears. 

The  regulations  at  i  6G3.21(b)  and  the 
notice  at  53  FR  248  (January  6, 1988) 
require  that,  when  the  quota  for  either 
gear  type  is  projected  to  be  reached, 
retention  or  landings  of  sablefish  by  that 
gear  type  will  be  prohibited.  If  the 
overall  OY  for  sablefish  is  reached, 
further  retention  or  landings  of  sablefish 
by  all  gear  types  will  be  prohibited  until 
January  1, 1989. 

Based  on  the  best  available 
information  as  of  August  10. 1988.  and 
after  consultation  with  the  Washington 
Department  of  Fisheries,  the  Oregon 
Department  of  Fish  and  Wildlife,  the 
California  Department  of  Fish  and 
Game,  and  the  Pacific  Fishery 
Management  Council  (Council),  the 
Regional  Director  has  determined  that 
the  4.800  mt  quota  for  sablefish  caught 
with  nontrawl  gear  will  be  reached  by 
August  26, 1988.  Accordingly,  closure  of 


the  nontrawl  fishery  for  sablefish  will 
occur  on  August  26, 1988,  effective  at 
0001  hours  (one  minute  after  midnight). 
The  states  of  Washington,  Oregon,  and 
California  also  will  close  state  ocean 
waters  at  that  time. 

This  action  is  automatic  and 
nondiscretionary.  and  modifies  previous 
restrictions  for  sablefish  caught  with 
Hxed  gear. 

Secretarial  Action 

For  the  reasons  stated  above,  the 
Secretary  of  Commerce  announces  that: 

(1)  From  0001  hours.  Pacific  Daylight 
Time.  August  26. 1988  through  2400 
hours.  Pacific  Standard  Time.  December 
31, 1988.  it  is  unlawful  to  retain  or  land 
sablefish  caught  with  nontrawl  gear. 

(2)  Nontrawl  gear  includes  set  nets, 
traps  or  pots,  longlines,  commercial 
vertical  hook-and-line  gear,  troll  gear, 
and  trammel  nets. 

(3)  This  restriction  applies  to  all 
sablefish  taken  with  nontrawl  gear 
between  0  and  200  nautical  miles 
offshore  of  Washington,  Oregon,  and 
Cahfomia.  All  sablefish  taken  with 
nontrawl  gear  that  are  possessed  0-200 
nautical  miles  offshore  of,  or  landed  in 
Washington,  Oregon,  or  California  are 
presumed  to  have  been  taken  and 
retained  0-200  nautical  miles  offshore  of 
Washington.  Oregon,  or  California 
unless  otherwise  demonstrated  by  the 
person  in  possession  of  those  fish. 

Classification 

The  determination  to  prohibit  further 
retention  or  landings  of  sablefish  caught 
with  nontrawl  gear  is  based  on  the  most 
recent  data  available.  The  aggregate 
data  upon  which  the  determination  is 
based  are  available  for  public  inspection 
at  the  Office  of  the  Director.  Northwest 
Region  (see  Addresses)  during  business 


hours  until  the  end  of  the  comment 
period. 

Because  of  the  immediate  need  to 
prevent  the  nontrawl  quota  from  being 
exceeded,  the  Secretary  finds  that 
advance  notice  and  public  comment  on 
this  closure  are  impracticable  and  not  in 
the  public  interest  and  that  good  cause 
exists  for  issuing  this  notice  without 
affording  a  prior  opportunity  for  public 
comment.  The  public  did  have  an 
opportunity  to  comment  at  the  Council's 
July  1988  meeting,  during  which  the 
Groundfish  Management  Team  (Team) 
announced  that  the  nontrawl  quota  for 
sablefish  was  expected  to  be  reached 
before  the  end  of  the  year.  The  public 
also  participated  in  the  August  10-11 
meeting  of  the  Team  at  which  the 
closure  date  was  determined.  Public 
comments  also  will  be  accepted  for  15 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Because  of  the 
need  to  prevent  the  nontrawl  quota  from 
being  exceeded,  the  Secretary  also  finds 
good  cause  to  waive  the  30-day  delayed 
effectiveness  provision  of  S  663.23(c). 

This  action  is  taken  under  the 
authority  of  55  663.21(b).  663.22(a)(3). 
and  663.23  and  the  notice  at  53  FR  248 
(January  6. 1988).  and  is  in  comphance 
with  Executive  Order  12291.  The  action 
is  covered  by  the  Regulatory  Flexibility 
Analysis  prepared  for  the  authorizing 
regulations. 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries.  Fishing. 

Authority:  16  U.S.C.  18C1  et  seq. 

Dated:  August  23. 1988. 
Ann  D.  Terbush. 

Acting  Director  of  Office  Fisheries. 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-19447  Filed  8-25-88;  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Parts  1253  and  1260 

Filing  of  Complaints  and  Allegations, 
Filing  of  Freedom  of  Information  Act 
Requests;  Address  Changes 

agency:  Office  of  the  Special  Counsel 
Merit  Systems  Protection  Board. 
ACTION:  Proposed  rules. 

SUMMARY:  These  regulations  propose  to 
amend  5  CFR  1253.1  and  1260.3  to  reflect 
one  address  for  filing  complaints  and 
allegations,  for  disclosing  information 
described  in  5  CFR  Part  1252,  and  for 
filing  Freedom  of  Information  Act 
requests. 

DATE:  Written  comments  on  these 
proposed  rules  may  be  submitted  by  any 
person.  Comments  received  by 
September  26, 1988  will  be  considered. 
ADDRESS:  Comments  should  be  directed 
to  Henry  Darnell  Lewis,  Office  of 
Special  Counsel,  Merit  Systems 
Protection  Board,  1120  Vermont  Avenue, 
NW.,  Suite  1100,  Washington,  DC  20005. 
Comments  received  will  be  available  for 
public  inspection  at  the  above  address 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Darnell  Lewis,  (202)  or  FTS  653- 
8982. 

SUPPLEMENTARY  INFORMATION:  In  its 
present  form,  5  CFR  1253.1(a)  provides 
that  allegations  of  prohibited  personnel 
practices  and  other  violations  of  civil 
service  law,  rule  or  regulation  within  the 
investigative  authority  of  the  Special 
Counsel  may  be  filed  at  either  the 
Washington,  DC,  Atlanta.  GA,  Dallas, 
TX,  Philadelphia,  PA,  or  San  Francisco, 
CA,  offices.  The  Atlanta  and 
Philadelphia  offices  have  been 
abolished,  and  complaints  for  all  offices 
are  now  processed  initially  at  the 
Complaints  Examining  Unit  in 
Washington.  The  revision  of  §  1253.1(a) 
refiects  this  change.  Similarly,  §  1260.3, 
concerning  the  filing  of  Freedom  of 


Information  Act  requests,  was  keyed  to 
§  1253.1.  Since  all  FOIA  requests  are 
now  processed  at  the  Washington  office, 
section  1260.3  is  being  revised  to  reflect 
this  change.  Finally,  section  1253.1(b)  is 
being  amended  to  reflect  room  number 
and  zip  code  changes. 

Executive  Order  12291,  Federal 
Regulation 

The  Special  Counsel  has  determined 
that  these  are  not  major  rules  as  defined 
in  section  1(b)  of  Executive  Order  12291, 
Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  under  5  U.S.C.  605(b)  that  the 
Office  of  the  special  Counsel  is  not 
required  to  prepare  an  initial  or  final 
regulatory  analysis  of  these  regulations 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  603-04.  because  these 
regulations  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  including  small 
businesses,  small  organizational  units. 
and  small  governmental  jurisdictions. 

List  of  Subjects 

5  CFR  Part  1253 

Filing  of  complaints  and  allegations. 

5  CFR  Part  1260 

Public  information. 
Erin  McDonnell, 

Acting  Special  Counsel. 
Date:  August  19, 1983. 

It  is  proposed  to  amend  5  CFR  Parts 
1253  and  1260  as  follows: 

PART  1253— {AMENDED] 

1.  The  authority  citation  for  Part  1253 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  §  1206(k),  sec.  204(g)  of 
Reorganization  Plan  No.  2  of  1978. 

2.  Section  1253.1  is  revised  to  read  as 
follows: 

§  1253.1    Place  of  filing. 

(a)  Allegations  of  prohibited 
personnel  practices  or  other  violations 
of  civil  service  law,  rule,  or  regulation 
within  the  investigative  authority  of  the 
Special  Counsel  described  in  Part  1251 
of  this  chapter  should  be  submitted  to 
the  Office  of  the  Special  Counsel, 
Complaints  Examining  Unit,  1120 
Vermont  Avenue,  NW.,  Suite  1100, 
Washington,  DC  20005. 

(b)  Information  evidencing  violations 
of  law.  rule,  or  regulation  or 


mismanagement,  a  gross  waste  of  funds, 
an  abuse  of  authority,  or  a  substantial 
and  specific  danger  to  public  health  or 
safety,  described  in  Part  1252  of  this 
chapter,  should  be  submitted  to  the 
Office  of  the  Special  Counsel,  1120 
Vermont  Avenue.  NW.,  Suite  1100. 
Washington.  DC  20005. 

PART  1260— [AMENDED] 

3.  The  authority  citation  for  Pari  12riO 
continues  to  read  as  follows: 

Authority:  5  U  B.C.  552. 

4.  Section  1260.3  is  revised  to  read  as 
follows: 


§  1260.3 
records. 


Procedures  for  obtaining 


Requests  for  records  shall  be  made  in 
writing.  Except  in  unusual 
circumstances,  a  determination  shall  be 
made  on  a  request  within  10  working 
days.  Requests  should  be  addressed  to 
the  Office  of  the  Special  Counsel.  1120 
Vermont  Avenue.  NW.,  Suite  1100. 
Washington,  DC  20005.  Requests  must 
be  clearly  and  prominently  marked 
"Freedom  of  Information  Act  Request" 
on  both  the  envelope  and  the  letter. 

[FR  Doc.  88-19480  Filed  8-25-88:  8:45  am] 
BILUNG  CODE  740(>-02-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marlceting  Service 

7  CFR  Part  1098 

[DA-88-11S] 

Mllic  in  the  Nashville,  Tennessee, 
Marketing  Area;  Proposed  Termination 
of  Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  termination  of  rule. 

SUMMARY:  This  notice  invites  written 
commens  on  a  proposal  to  terminate 
provisions  of  the  Nashville  order.  The 
proposed  action  would  allow  a 
cooperative  association  to  be  the 
responsible  handler  on  milk  of 
producers  who  are  not  members  of  the 
cooperative  when  such  milk  is  delivered 
to  pool  plants  of  other  handlers  for  the 
account  of  the  cooperative  association. 
DATE:  Comments  are  due  on  or  before 
September  2. 1988. 
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ADDRESS:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Diary  Division,  Order  Formulation 
Branch.  Room  2968,  South  Building,  P.O. 
Box  96456,  Washington,  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Groene,  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456  (202)  447-2089. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certiHed  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  the 
termination  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Nashville  marketing  area  is 
being  considered: 

1.  In  §  1098.9(c),  the  provision  "of  its 
producer  members". 

2.  In  §  1098.73(c),  the  provision  "of  its 
members". 

All  persons  who  want  to  send  written 
data,  views,  or  arguments  about  the 
proposed  termination  should  send  two 
copies  of  them  to  the  Diary  Division, 
Agricultural  Marketing  Service,  Room 
2968,  South  Building,  U.S.  Department  of 
Agricultural.  Washington,  DC  20250,  not 
later  than  7  days  after  the  publication  of 
this  notice  in  the  Federal  Register.  It  is 
necessary  that  the  time  for  responding 
be  limited  in  order  that  the  termination 
procedure  can  be  completed  at  the 
earliest  possible  date  to  adapt  the  order 
to  a  recent  change  in  milk  handling 
practices  in  the  market. 

The  comments  that  are  received  will 
be  made  available  for  public  inspection 
in  the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  termination  would 
permit  a  cooperative  associLtion  to  be 
the  handler  on  milk  of  producers  who 
are  not  members  of  the  cooperative 
association  when  such  milk  is  delivered 
to  pool  plants  of  other  handlers  for  the 
account  of  the  cooperative  association. 


Dairymen,  Inc.,  requested  that  the 
proposed  termination  of  provisions  of 
the  Nashville  order  be  made  effective  in 
August  1988.  The  cooperative  indicated 
that  termination  of  the  provisions 
would: 

(1)  Facilitate  the  pooling  of  producer 
milk  which  will  be  needed  to  fulfill  the 
fluid  needs  of  pool  distributing  plants; 

(2)  Eliminate  unnecessary  reporting 
costs  otherwise  borne  by  the  receiving 
pool  distributing  plant  on  such  milk 
delivered  for  the  account  of  Dairymen, 
Inc.; 

(3)  Allow  the  commingling  of  member 
and  nonmember  milk  on  the  same  farm- 
to-market  routes  and  thereby  lead  to 
greater  farm-tomarket  delivery 
efficiency;  and 

(4)  Result  in  similar  application  under 
the  Nashville  order  as  applies  under 
most  other  Federal  milk  marketing 
orders. 

Therefore,  comments  are  sought  to 
determine  whether  the  aforementioned 
provisions  should  be  terminated. 

List  of  Subjects  in  7  CFR  Part  1098 

Milk  marketing  order,  Milk,  Dairy 
products. 

The  authority  citation  for  CFR  Part 
1098  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Signed  at  Washingon,  DC.  on:  August  23. 
1966. 

J.  Patrick  Boyle, 
Administrator. 
[FR  Doc.  88-19463  Filed  8-25-88;  8:45  am] 

BILUNO  CODE  341(H»-M 


Packers  and  Stockyards 
Administration 

9  CFR  Parts  201  and  203 

Poultry  Regulations  and  Policy 
Statements 

AQcNCY:  Packers  and  Stockyards 
Administration,  USDA. 
ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  period. 

SUMMARY:  On  July  11, 1988,  a  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register  (53  FR  26082) 
advising  that  the  Packers  and 
Stockyards  Administration  was 
proposing  to  amend  certain  existing 
regulations  relative  to  poultry  to 
conform  to  the  Poultry  Producers 
Financial  Protection  Act  of  1987  (Pub.  L. 
100-173)  amending  the  Packers  and 
Stockyards  Act. 

That  notice  provided  that  comments 
regarding  the  proposal  should  be  filed 


with  the  Administration  on  or  before 
September  9, 1988. 

Pursuant  to  requests  from  interested 
parties  for  additional  time  to  prepare 
their  comments,  the  time  for  filing 
comments  concerning  the  proposed 
rulemaking  is  hereby  extended  60  days. 
DATE:  The  time  for  fding  comments  is 
hereby  extended  to  and  including 
November  8, 1988. 

ADDRESS:  Written  comments  may  be 
mailed  to:  Packers  and  Stockyards 
Administration,  Room  3039-South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
Comments  received  may  be  inspected 
during  normal  business  hours  in  the 
office  of  the  Administrator. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kermeth  Stricklin,  Director,  Packer  and 
Poultry  Division,  Packers  and 
Stockyards  Administration,  Room  3422- 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250  (202) 
447-7363. 

Done  at  Washington,  DC  this  23rd  day  of 
August  1988. 
B.H.  (Bill)  Jones, 

Administrator.  Packers  and  Stockyards 
Administration. 
[FR  Doc.  88-19482  Filed  8-25-88;  8:45  am] 

BILUNG  CODE  3410-KD-M 


NUCLEAR  REGULATORY 
COIMMISSION 

10  CFR  Part  SO 

[Docket  No.  PRM-SO-50] 

Charles  Young;  Filing  of  Petition  for 
Rulemaking 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  receipt  of  petition  for 

rulemaking. 

summary:  The  Commission  is  publishing 
for  public  comment  this  notice  of  receipt 
of  a  petition  for  rulemaking  dated  April 
18, 1988,  which  was  fUed  with  the 
Commission  by  Charles  Young.  The 
petition  was  docketed  by  the 
Commission  on  July  3. 1988,  and  has 
been  assigned  Docket  No.  PRM-50-50. 
The  petitioner  requests  the  Commission 
to  amend  its  regulations  to  rescind  the 
provision  that  authorizes  nuclear  power 
plant  operators  to  deviate  from  technical 
specifications  during  an  emergency. 
DATE:  Submit  comments  by  October  25, 
1988.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
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ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Attention:  Docketing  and  Service 
Branch.  For  a  copy  of  the  petition,  write: 
Rules  Review  and  Editorial  Section. 
Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT 
Juanita  Beeson,  Chief,  Rules  Review  and 
Editorial  Section,  Regulatory 
Publications  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resources 
Management.  Washington.  DC  20555, 
Telephone  (301)  492-8926. 
SUPPLEMENTARY  INFORMATION: 

Background 

/.  Petitioner's  Interest 

Mr.  Charles  Young,  the  petitioner,  is 
requesting  the  NRC  to  rescind 
paragraphs  (x)  and  (y)  of  §  50.54  of  10 
CFR.  The  regulation,  issued  on  June  1. 
1983  (48  FR  13966).  authorizes  a  senior 
operator  in  a  nuclear  power  plant  to 
deviate  from  technical  specifications  in 
an  emergency.  The  petitioner  opposes 
the  regulation  because  he  believes  that 
nuclear  power  plants  should  be 
operated  in  accordance  with  the 
operating  license  and  appropriate 
technical  specifications  and  that 
requiring  a  senior  operator  to  follow  the 
technical  speciHcations  during  an 
emergency  enhances  plant  safety. 

The  petitioner  notes  that  technical 
specifications  (a)  prescribe  settings  for 
safety  systems  at  nuclear  power  plants, 
such  as  the  emergency  core  cooling 
system,  so  that  action  of  a  safety  system 
will  correct  an  abnormal  condition 
before  fuel  design  limits  are  exceeded; 
and  (b)  require  an  automatic  safety 
system  to  operate  as  long  as  the 
abnormal  condition  which  threatens  the 
nuclear  fuel  exists  in  the  plant. 

//.  Grounds  for  the  Petition 

The  petitioner  cites  several  cases  of 
hazardous  practices  where,  the 
petitioner  asserts,  the  licensee  has 
violated  Federal  regulations  at  the 
Dresden  and  Quad  Cities  Nuclear  Power 
Plants,  owned  by  Commonwealth 
Edison  Company,  Chicago,  Illinois.  The 
petitioner  believes  that  these  practices 
could  lead  to  an  accident  similar  to  the 
one  at  Three  Mile  Island,  Unit  2.  The 
petitioner  claims  that  three  official 
investigations  have  confirmed  that 
damage  to  the  nuclear  reactor  at  Three 
Mile  Island,  Unit  2,  could  have  been 


prevented  if  plant  operators  had 
followed  the  requirements  of  the  plant's 
operating  license  and  technical 
specifications.  According  to  the 
petitioner,  the  three  investigations  and 
their  appHcable  findings  are  as  follows: 

(1)  The  President's  Commission  found 
that  reactor  core  damage  would  have 
been  prevented  if  the  high  pressure 
injection  system  had  not  been  throttled. 
(Kemeny  Commission  Finding  #4,  pg  28) 

(2)  Calculations  by  the  Special  Inquiry 
Group  show  that  use  of  the  high 
pressure  injection  system  would  have 
prevented  overheating  of  the  fuel  and 
release  of  radioactive  material. 
(Rogovin,  Vol  II,  Part  2,  pgh  D.2.b,  pgs 
558,  561) 

(3)  The  Special  Investigation  by  the 
Senate  Subcommittee  on  Nuclear 
Regulation  found  the  cause  of  severe 
damage  to  the  reactor  core  was  the 
inappropriate  overriding  of  automatic 
safety  equipment  by  plant  operators  and 
managers.  (Hart  Report  Chapter  2, 
Findings  and  Conclusions,  #2,  pg  9) 

The  petitioner  believes  the  NRC 
should  rescind  the  existing  provisions  in 
paragraphs  (x)  and  (y)  of  §  50.54  to 
adequately  protect  die  public  health  and 
safety  from  the  hazards  of  nuclear 
radiation  when  nuclear  energy  is 
producing  power. 

///.  Petitioner's  Proposal 

PART  50-{  AMENDED] 

The  petitioner  proposes  that  10  CFR 
50.54  (x)  and  (y)  be  amended  to  read  as 
follows: 

§50.54    Conditions  of  Licenses. 

***** 

(x)  The  Atomic  Energy  Act  of  1954 
stipulates  that  a  licensee  shall  operate  a 
commercial  nuclear  power  plant  in 
accordance  with  technical 
specifications.  Technical  specifications 
define  the  specific  characteristics  of  a 
nuclear  power  plant  which  ensure  that 
fuel  design  limits  are  not  exceeded 
during  normal  operations  and 
emergencies.  By  review  of  a  nuclear 
power  plant's  safety  analysis  and 
technical  specifications,  the  Nuclear 
Regulatory  Commission  determines  that 
utilization  of  special  nuclear  material 
will  be  in  accord  with  the  conunon 
defense  and  security  and  will  provide 
protection  to  the  health  and  safety  of  the 
public.  To  prevent  fuel  damage  and 
protect  public  health  and  safety  ft-om  the 
hazards  of  nuclear  radiation,  a  licensee 
shall  follow  technical  specifications 
when  operating  a  commercial  nuclear 
power  plant. 

(y)  The  Chief  Executive  Officer  of  a 
public  utihty  or  other  organization 
licensed  to  operate  a  commercial 


nuclear  power  plant  shall  establish 
policy  for  operating  the  plant.  The  Chief 
Executive  Officer  shall  direct  that  the 
nuclear  power  plant  be  operated  in 
accordance  with  the  Operating  License 
and  Technical  Specifications. 

Dated  at  Rockville.  MD,  this  22nd  day  of 
August  of  1988. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc.  88-19428  Filed  8-25-88;  8:45  am) 

BtLUNQ  COOE  7590-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  101 

[Docket  No.  RM88-22-000] 

Accounting  for  Phase-in  Plans; 
Extension  of  Time 

Issued:  August  19, 1988. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  inquiry;  extension  of 

time. 

summary:  On  June  21, 1988.  the 
Commission  issued  a  notice  of  inquiry 
into  the  effects  of  recent  and  proposed 
actions  of  the  Financial  Accounting 
Standards  Board  (FASB)  that  would 
change  the  way  regulated  public  utilities 
account  for  certain  transactions  in 
financial  statements  that  they  issue  to 
the  public.  (53  FR  24096.  June  27. 1988). 
On  August  19, 1988.  an  extension  of  time 
was  granted  at  the  request  of  various 
interested  parties  for  the  filing  of 
comnents  on  the  notice  of  inquiry. 
DAI  ^  rhe  time  for  filing  comments  is 
extended  from  August  22. 1988  to  August 
31, 1988. 

address:  Office  of  the  Secretary,  825  N. 
Capitol  Street  NE.,  Washington,  DC 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lois  D.  Cashell.  Acting  Secretary,  (202) 
357-8400. 

Extension  of  Time 

On  August  19. 1988,  The  American 
Institute  of  Certified  Public  Accountants 
(AICPA)  filed  a  motion  for  an  extension 
of  time  to  file  comments  in  response  to 
the  Commission's  Notice  of  Inquiry 
issued  June  21, 1988.  in  the  above- 
docketed  proceeding.  In  its  motion,  the 
AICPA  states  that  while  the  AICPA's 
Public  Utility  Committee  is  in  the 
process  of  preparing  comments  in 


32826 


Federal  Register  /  Vol.  53.  No.  166  /  Friday.  August  26.  1988  /  Proposed  Rules 


response  to  the  Commission's  notice,  the 
Committee  requires  additional  time  to 
provide  input  on  this  matter  and  to  meet 
the  Commission's  deadline  for 
submitting  comments. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for  filing 
comments  is  granted  to  and  including 
August  31. 1988. 
Loia  D.  Caihell. 
Acting  Secretary. 
[FR  Doc.  88-19378  Filed  8-25-88;  8:45  amj 
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DEPARTMENT  OF  STATE 

Bureau  of  Administration  and 
infomuition  iManagement 

22  CFR  Part  171 
[SO-217] 

Predisdosure  Notification  Procedures 
for  Confidential  Commerclai 
Information 

aqency:  Department  of  State. 
action:  Proposed  rule. 

summary:  The  proposed  rule 
implements  Executive  Order  12600 
which  requires  Federal  agencies  to 
establish  predisdosure  notificatioa 
procedures  applicable  to  Freedom  of 
Information  Act  requests  for  the  release 
of  records  containing  commercial  or 
financial  information  that  is  privileged 
or  confidential  if  the  disclosure  of  these 
records  can  reasonably  be  expected  to 
result  in  substantial  competitive  harm  to 
the  person  who  submitted  the 
information.  The  procedure  provides  for 
notice  to  the  submitter  and  an 
opportunity  for  the  submitter  to  object  to 
the  disclosure  of  the  records. 
DATE:  Comments  must  be  received  on  or 
before  September  26. 1988. 
ADDRESS:  Written  comments  should  be 
submitted  to  the  Information  and 
Privacy  Coordinator,  Foreign  Affairs 
Information  Management  Center.  Room 
1239.  Department  of  State.  2201  C  Street 
NW.,  Washington.  DC  20520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Catherine  Malin,  Office  of  the 
Legal  Adviser.  (202)  647-3022. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  notice  is  to  issue 
proposed  implementing  regulations  in 
conformance  with  the  requirements  of 
Executive  Order  12600  of  June  23. 1987, 
which  was  published  in  the  Federal 
Register  on  June  25, 1987.  52  FR  23781. 
Section  7  of  Executive  Order  12600 
requires  that  the  designation  and 
notification  procedures  required  by  this 
Executive  Order  shall  be  established  by 


regulation,  after  notice  and  public 
conunent. 

The  Department  of  State  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
of  February  17, 1981  since  it  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Any  economic  impact  on  small  entities 
resulting  from  this  proposed  rule  would 
be  attributable  to  Executive  Order 
12600.  not  to  these  regulations. 

This  proposed  rule  does  not  contain 
information  collection  requirements 
which  require  approval  of  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501.  et  seq. 

The  publication  of  this  notice  is  made 
in  accordance  with  the  Administrative 
Procedure  Act.  5  U.S.C.  551,  et  seq. 

List  of  Subjects  in  22  CFR  Part  171 

Availability  of  information  and 
records  to  the  public. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  State 
proposes  to  amend  Title  22.  Chapter  I. 
Subchapter  R.  Part  171,  as  follows: 

PART  171— {AMENDED] 

1.  The  authority  citation  for  22  CFR 
Part  171  is  revised  to  read  as  follows: 

Authority:  The  Freedom  of  Information  Act. 
5  U.S.C.  552;  the  Privacy  Act.  5  U.S.C.  552a; 
the  Administrative  Procedure  Act,  5  U.S.C. 
551;  the  Ethics  in  Government  Act.  Pub.  L  95- 
521;  Executive  Order  12356,  47  FR  14874;  and 
E.0. 12600,  52  FR  23781. 

2.  Section  171.16  is  added  to  Subpart  B 
to  read  as  follows: 

§171.16    Predisdosure  notification 
procedures  for  confidential  commercial 
Infonnation. 

s,  (a)  In  general.  Confidential 
commercial  information  provided  to  the 
Department  shall  not  be  disclosed 
purauaot  to  a  Freedom  of  Information 
Act  request  except  in  accordance  with 
this  section.  For  purposes  of  this  section, 
the  following  definitions  apply: 

(1]  "Confidential  Commercial 
Infonnation"  means  records  provided  to 
the  Department  by  a  submitter  that 
arguably  contain  material  exempt  from 
release  under  Exemption  4  of  the 
Freedom  of  Information  Act,  5  U.S.C 
552(b](4j,  because  disclosure  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(2)  "Submitter"  means  any  person  or 
entity  who  provides  confidential 
commeccial  information  to  the 
Departmuul.  The  term  "submitter" 
includes,  but  is  not  limited  to, 
corporations,  state  governments,  and 
foreign  governments. 


(b)  Notice  to  submitters.  Whenever 
the  Department  receives  a  Freedom  of 
Information  Act  request  for  confidential 
commercial  information  and.  pursuant  to 
paragraph  (c)  of  this  section,  the 
submitter  is  entitled  to  receive  notice  of 
that  request,  the  Department  shall 
promptly  notify  the  submitter  that  it  has 
received  the  request,  unless  such  notice 
is  excused  under  paragraph  (g]  of  this 
section.  The  notice  shall  be  in  writing 
and  either  describe  the  exact  nature  of 
the  confidential  commercial  information 
requested  or  provide  a  copy  of  the 
records  or  portion  of  the  records 
containing  the  confidential  commercial 
information.  The  notice  shall  be 
addressed  to  the  submitter  and  mailed, 
postage  prepaid,  first  class  mail,  to  the 
submitter's  last  known  address.  Where 
notice  is  required  to  be  given  to  a 
voluminous  niunber  of  submitters,  in  lieu 
of  mailing  the  notice  may  be  posted  or 
published  in  a  manner  and  place 
reasonably  calculated  to  provide  notice 
to  the  submitters. 

(c)  When  notice  is  required.  (1)  For 
confidential  commercial  information 
submitted  prior  to  January  1, 1988,  the 
Department  shall  provide  a  submitter 
with  notice  of  a  receipt  of  a  Freedom  of 
Information  Act  request  whenever: 

(i)  The  records  are  less  than  ten  [10] 
years  old  and  the  information  has  been 
designated  by  the  submitter  as 
confidential  commercial  information;  or 

(ii)  The  Department  has  reason  to 
believe  that  the  disclosure  of  the 
information  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm. 

(2)  For  confidential  commercial 
information  submitted  to  the 
Department  on  or  after  January  1, 1988. 
the  Department  shall  provide  a 
submitter  vvrith  notice  of  receipt  of  a 
Freedom  of  Information  Act  request 
whenever 

(1)  The  submitter  has  designated  the 
information  as  confidential  commercial 
information  pursuant  to  the 
requirements  of  this  section;  or 

(ii)  The  Department  has  reason  to 
believe  that  the  disclosure  of  the 
information  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm. 

(3)  Notice  of  a  request  for  confidential 
commercial  information  falling  within 
paragraph  (c)(2)(i]  of  this  section  shall 
be  required  for  a  period  of  not  more  than 
ten  years  after  the  date  of  submission 
unless  the  submitter  provides 
reasonable  justification  for  a 
designation  period  of  greater  duration. 

(4)  A  submitter  shall  use  good-faith 
efforts  to  designate  by  appropriate 
markings,  either  at  the  time  a  record  is 
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submitted  to  the  Department  or  within  a 
reasonable  period  of  time  titereafta. 
those  portions  of  the  record  which  it 
deems  to  contain  confidential 
commercial  information.  The 
designation  shaB  be  acrawnpanied  by  a 
certiflcation  made  by  the  sabmitter.  its 
agent  or  designee,  that  to  the  best  of  the 
submitter's  knowledge,  infbrmatiim  and 
belief,  the  recrad  doe^  in  fact  contain 
conndential  commercial  infbnnation 
that  theretofore  has  not  been  disclosed 
to  the  public. 

(5)  Whenever  the  Department 
provides  notice  to  the  submitter  in 
Bccordasce  with  paragraph  (c)  of  Uiis 
section,  the  Department  ^U  at  the 
same  time  provide  written  notice  to  the 
requester  that  it  is  affording  the 
submitter  a  reasonable  period  of  time 
within  vdiich  to  object  to  die  disdosure, 
and  that  therefore,  the  Department  may 
be  required  to  enkoge  the  time  within 
whidi  it  otherwise  wroold  respond  to  die 
request 

(d)  Opportunity  to  object  to 
disclosure.  To  the  extent  permitted  by 
law,  the  notice  required  by  paragraph  (c) 
of  this  section  shall  affotd  a  submitter  a 
reasonable  period  of  time  within  which 
the  submitter  or  its  andiorized 
representative  may  provide  the 
Department  with  a  written  ob^ction  to 
the  disdosore  of  the  confidential 
commercial  information.  The  objection 
shall  set  forth  in  detail  all  grounds  for 
withholding  information  and 
demonstrate  why  the  aaboatter  believes 
that  the  records  contain  oonfidential 
commercial  tnfbmation.  Except  where  a 
certification  already  had  been  made  in 
confonnance  with  die  requirements  of 
paragraph  (c)(4]  of  Uiis  section,  the 
objection  shall  be  accompained  by 
certification  made  by  the  sabmitter,  its 
agent  or  desi^iee,  that  to  the  best  of  the 
submitter's  knowledge,  information  and 
beliet  the  record  does,  in  fact  contain 
confidential  commercial  information 
that  theretofore  has  not  been  disclosed 
to  the  pubUc.  Information  provided  by  a 
submitter  pursuant  to  this  paragraph 
may  itself  be  subject  to  dirclosure  under 
the  Freedom  of  Infcnmation  Act. 

(e)  Notice  of  intent  to  disclose.  (1)  The 
Department  shall  give  careful 
consideration  to  objections  made  by  a 
submitter  ptu-suant  to  {wragraph  (d)  of 
this  section  prior  to  making  any 
administrative  determination  of  the 
issue.  Whenever  the  Department 
decides  to  disclose  information  over  the 
objection  of  a  submitt^*.  the  Department 
shall  forward  to  the  submitter  a  written 
notice  which  shall  include: 

(1)  A  statement  of  the  reasons  for 
which  the  submitter's  disclosure 
objections  were  not  sustained; 


(ii]  A  description  of  die  information  to 
be  (hsdosed:  and 
(iii)  A  specified  disdosore  date. 

(2)  To  the  extent  permitted  by  law,  the 
notice  required  to  be  given  by  paragraph 
(e](l]  of  this  section  shall  be  provided  to 
the  submitter  a  reasonable  nimiber  of 
days  prior  to  the  specified  disdosure 
date. 

(3)  Whenever  the  Department 
provides  notice  to  the  submitter  in 
accordance  with  paragraphs  (e)(l]  and 
(2)  of  this  section,  the  Department  shall 
at  the  same  time  notify  the  requester 
that  such  notice  has  been  given  and  the 
proposed  date  for  disclosure. 

(f)  Notice  of  lawsuit  Whenever  a 
requester  brings  suit  seeking  to  compel 
the  disdosure  of  information  for  which 
notice  is  required  pursuant  to  paragraph 
(c)  of  this  section,  the  Department  shall 
prompdy  notify  the  submitter  that  soch 
suit  has  been  filed. 

(g)  Exceptions  to  notice  requirements. 
The  notice  requirements  of  this  section 
shall  not  apply  if: 

(1)  The  Department  determines  that 
the  infonnatioo  should  not  be  disclosed; 

(2)  The  infonnetion  has  been 
published  or  has  been  officially  made 
available  to  the  pablic; 

(3)  Disdosiue  of  the  information  is 
required  by  law  (other  than  5  U.S.C 
552): 

(4)  Disdosure  of  the  information  is 
required  by  a  Department  rule  that 

(i)  Was  adopted  pursuant  to  notice 
and  public  comment 

(ii)  Specifies  narrow  dasses  of 
records  submitted  to  the  agency  that  are 
to  be  released  under  the  Freedom  of 
Information  Act  and 

(iii)  Provides  in  exceptional 
circumstances  for  notice  when  the 
submitter  provides  written  justification, 
at  the  time  the  information  is  submitted 
or  a  reasonable  time  thereafter,  that 
disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm; 

(5)  The  information  requested  was  not 
designated  by  the  submitter  as  exempt 
fi-om  disdosure  in  accordance  with 
paragraph  (c)  of  this  section,  when  the 
submitter  had  an  opportunity  to  do  so  at 
the  time  of  submission  of  the 
information  or  a  reasonable  time 
thereafter,  uidess  the  Department  has 
substantial  reason  to  believe  that 
disclosure  of  the  information  would 
result  in  competitive  harm;  or 

(6)  The  designation  made  by  the 
submitter  in  accordance  with  paragraph 
(c)  of  this  section  ap|>ear8  obviously 
frivolous;  except  that,  in  such  case,  the 
Department  must  provide  the  sabmitter 
with  written  notice  of  any  final 
administrative  disclosure  determination 
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within  a  reasonable  number  of  days 
prior  to  the  spedfied  disclosure  date. 
Richard  C  FanBc, 

Acting  Assistant  Secretary,  Bureau  of 
Administration  and  Information 
Management 
Aogost  15, 1968. 

(PR  Doc  88-19389  Filed  8-25-88;  8:45  am] 
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VETERANS  ADMINISTRATION 
38  CFR  Part  3 

Detannination  of  Sanrlca  Connection 
for  impalrad  Heating 

agency:  Veterans  Administration. 
action:  Proposed  regulation. 

summary:  The  Veterans  Administration 
(VA)  proposed  to  amend  its 
adjudication  regulations  to  define 
"hearing  within  normal  limits"  for  rating 
purposes.  This  change  is  necessary  to 
provide  regulatory  limits  governing  the 
establishment  of  service  connection  for 
impaired  hearing.  The  intended  effect 
will  be  to  estabhsh  an  agency-wide  rule 
for  making  determinations  of  service 
coimection  for  impaired  hearing. 
DATCa:  Comnwnts  must  be  received  on 
or  before  September  26, 1988.  Comments 
will  be  available  for  public  inspection 
until  October  7, 198a  This  rule  is 
proposed  to  be  effective  30  days  after 
the  date  of  final  pobbcatian. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
proposed  regulation  to  the 
Administrator  of  Veterans  Affairs 
(271A),  Veterans  Administration,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420.  All  written  comments  will  be 
available  for  public  inspection  only  in 
the  Veterans  Services  Unit  room  132,  at 
the  above  address  and  only  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.  Monday 
through  Friday  (except  holidays)  until 
October  7, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 
Robert  W.  White.  Chief,  Regulations 
Staff  (211B),  Compensation  and  Pension 
Service,  Department  of  Veterans 
Benefits,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  The 

Chief  Medical  Director  suggested  that  a 
definition  of  hearing  within  normal 
limits  be  established  consistent  with  the 
revision  of  38  CFR  Part  4  on  the 
evaluation  of  hearing  loss  which  was 
effective  December  18, 1987.  The  Chief 
Benefits  Director  concurred.  We  propose 
to  add  a  section  to  38  CFR  Part  3  to 
define  hearing  within  normal  limits  for 
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rating  purposes  and  to  preclude  service 
connection  when  hearing  is  within 
normal  limits.  Hearing  thresholds  for 
frequencies  other  than  those  included  in 
the  proposed  rule  shall  not  be  for 
consideration  when  making  a 
determination  as  to  sen'ice  connection. 

The  Administrator  hereby  certifies 
that  this  proposed  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  this 
regulation  would  not  directly  affect  any 
small  entities.  Only  VA  beneficiaries 
could  be  directly  affected.  Therefore, 
pursuant  to  5  U.S.C.  605(b],  this 
proposed  regulation  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the 
Administrator  has  determined  that  this 
proposed  regulation  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  e^ect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3}  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104 
and  64.109. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped,  Health 
care.  Pensions,  Veterans. 

Approved:  July  26, 1988. 
Thomas  K.  Tumage, 

Administrator. 

PART  3— {AMENDED] 

In  38  CFR  Part  3,  Adjudication,  §  3.385 
is  proposed  to  be  added  to  read  as 
foUows: 

S  3.385    Determination  of  service 
connection  for  impaired  liearlng. 

Service  connection  for  impaired 
hearing  shall  not  be  established  when 
hearing  is  within  normal  limits.  Hearing 
shall  be  considered  within  normal  limits 
when  all  thresholds  for  the  frequencies 
of  500,  lOOa  2000,  3000  and  4000  Hertz 
are  less  than  40  decibels;  the  thresholds 
of  at  least  three  of  these  frequencies  are 
25  decibels  or  less;  and  speech 
recognition  scores  using  the  Maryland 
CNC  Test  are  94  percent  or  better. 


Authority:  38  U.S.C.  210(c)(1). 
[FR  Doc.  88-19361  Filed  8-25-88  8:45  am] 

BILUNaCOOC  UIO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 
[FRL-3434-6] 

Ocean  Dumping;  Proposed 
Designation  of  Site 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  today  proposes  to 
designate  the  LA-5  dredged  material 
disposal  site  located  offshore  of  San 
Diego,  California  for  the  disposal  of 
dredged  material  removed  from  the  port 
of  San  Diego  and  other  nearby  harbors 
or  dredging  sites.  At  the  same  time  EPA 
will  cancel  the  interim  designation  of 
the  LA-4  dredged  material  disposal  site 
off  San  Diego.  This  action  is  necessary 
to  provide  an  acceptable  ocean  dumping 
site  for  the  current  and  future  disposal 
of  dredged  material,  and  to  cancel  the 
LA-4  site  which  is  no  longer  needed. 
The  proposed  LA-5  site  designation  is 
for  an  indefinite  period  of  time,  and  the 
site  will  be  monitored  to  ensure  that 
unacceptable  adverse  environmental 
impacts  do  not  occur. 
DATE:  Comments  on  the  proposed  action 
must  be  received  on  or  before 
September  26, 1988. 
ADDRESSES:  Send  comments  to:  Dr. 
Wendy  Wiltse,  U.S.  Environmental 
Protection  Agency,  Region  IX,  215 
Fremont  Street  (W-7-1),  San  Francisco, 
CA  94105.  The  file  supporting  this 
proposed  designation  is  available  for 
public  inspection  at  the  following 
locations: 

1.  EPA  Public  Information  Reference 
Unit  (PIRU),  Room  2904  (rear).  401  M 
Street  SW.,  Washington,  DC. 

2.  EPA  Region  IX.  Library.  215 
Fremont  Street.  San  Francisco.  CA. 

3.  Army  Corps  of  Engineers.  Los 
Angeles  District,  Library,  300  North  Los 
Angeles  Street.  Los  Angeles,  CA. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Wendy  Wiltse  at  the  above  address, 
or  call  (415)  974-9812. 
SUPPLEMENTARY  INFORMATION! 

A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended.  33  U.S.C.  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 


may  be  permitted.  On  October  1, 1986 
the  Administrator  delegated  the 
authority  to  designate  ocean  dredged 
material  disposal  sites  (ODMDS)  to  the 
Regional  Administrator  of  the  Region  in 
which  the  site  is  located.  The  LA-5  site 
designation  and  the  LA-4  site 
cancellation  actions  are  being  made 
pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  Chapter  1.  Subchapter  H, 
S  228.4)  state  that  ocean  dumping  sites 
will  be  designated  by  publication  in  Part 
228.  A  list  of  "Approved  Interim  and 
Final  Ocean  Dumping  Sites"  was 
published  on  January  11, 1977  (42  FR 
2482  et  seq.)  and  was  last  extended  on 
August  24, 1984  (49  FR  33647  et  seq.). 
That  list  established  the  LA-4  and  LA-5 
sites  as  interim  sites.  Interested  persons 
may  participate  in  this  proposed 
rulemaking  by  submitting  written 
comments  within  30  days  of  the  date  of 
this  publication  to  the  address  given 
above. 

B.  EIS  Development 

Section  102(c)  of  the  National 
Environmental  Policy  Act  of  1969.  42 
U5.C.  4321  et  seq.,  (NEPA)  requires  that 
Federal  agencies  prepare  an 
environmental  impact  statement  (EIS) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  The  object  of 
NEPA  is  to  build  into  the  Agency 
decision-making  process  careful 
consideration  of  all  environmental 
aspects  of  proposed  actions.  While 
NEPA  does  not  apply  to  designation  of 
ocean  disposal  sites.  EPA  has 
voluntarily  committed  to  prepare  EISs 
for  these  actions  (39  FR  37419,  October 
21, 1974). 

The  EPA  prepared  a  Draft  EIS  entitled 
"San  Diego  (LA-5)  Ocean  Dredged 
Material  Disposal  Site  Designation."  A 
notice  of  availability  for  public  review 
and  comment  on  the  DEIS  was 
published  in  the  Federal  Register  (52  FR 
37832.  October  9, 1987).  Anyone  desiring 
a  copy  of  the  DEIS  may  obtain  one  from 
the  EPA  Region  IX  office  address  given 
above.  During  the  public  comment 
period  on  this  DEIS,  which  closed  on 
November  23. 1987,  EPA  received  6 
comment  letters. 

The  following  substantive  comments 
were  discussed  in  the  6  comment  letters: 

1.  Three  commentors  requested  that 
the  site  management  program  be 
included  in  the  FEIS.  The  section  on  site 
monitoring  was  expanded  to  cover  the 
guidance  provided  in  the  Ocean 
Dumping  Regulations  (49  CFR  228.13). 
Site  management  programs  will  be 
defined  at  the  EPA  and  Corps  national 
level  as  agreed  to  in  the  EPA/Corps 
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National  Menrarandum  of 
Underetanding  on  ocean  dumping, 
signed  on  July  27, 19R7.  EPA  Region  9 
and  the  Corps'  Loi>  Angeles  District  will 
prepare  a  detailed  site  management 
program  and  circulate  the  proposal  for 
public  review,  before  implementation. 

2.  Two  conunentors  questioned  the 
level  of  testing  required  and  the  possible 
use  of  suitable  dredged  material  for 
beach  replenishment  During  the  Corps' 
Ocean  Dumping  Permit  process  under 
section  103  of  the  Act,  EPA  and  the 
Corps  review  sediment  test  data  and 
results  of  bioassays  to  determine 
whether  the  proposed  dredged  material 
is  suitable  for  ocean  disposal.  Only 
dredged  material  which  passes  these 
tests  is  considered  suitable  for  ocean 
disposal.  Sediments  that  show 
significant  toxicity,  bioaccumulation  of 
contaminants  or  abnormally  high 
concentrations  of  contaminants  are 
pohibited  from  ocean  disposal. 
Alternative  disposal  methods  must  be 
used  if  the  project  is  to  proceed. 

Each  permit  appUcation  is  reviewed 
by  EPA  and  other  agencies  to  determine 
whether  this  material  is  suitable  for 
ocean  disposal.  If  the  material  is 
compatible  with  a  speciHc  beach,  then 
the  material  may  be  used  for  beach 
replaniahnmni  projects  in  cooperation 
with  the  California  Coastal  Commission. 
These  considerations  are  made  on  a 
case-by-case  basis  and  are  not  part  of 
this  site  designation  action. 

3.  EPA  was  requested  to  evaluate  the 
cumulative  impacts  of  designating  the 
LA-5  site.  The  impact  tables  contained 
in  Chapter  4  Environmental 
Consequences  were  revised  to  reflect 
further  analysis  of  cumulative  impacts 
in  that  chapter.  Special  attention  was 
paid  to  the  possible  extension  of  the 
Point  Loma  municipal  waste  outfalL 
EPA  participates  in  the  planning  group 
involved  with  the  Point  Loma  project.  It 
is  EPA's  goal  to  ensure  that  the  impacts 
from  the  outfall  and  the  LA-5  site  are 
spatially  separate  so  that  any  impacts 
detected  can  be  traced  to  the  likely 
source.  Endangered  Species  Act  and 
National  Historic  Preservation  Act 
coordination  have  been  carried  out  as 
documented  in  Chapter  5  of  the  FEIS. 

C.  Alternative  Analysb 

The  action  discussed  in  the  FEIS  is  the 
designation  of  an  ODMDS  for  continuing 
use.  The  purpose  of  the  designation  is  to 
provide  an  environmentally  acceptable 
location  for  ocean  disposal.  The 
approval  of  specific  ocean  dredged 
material  disposal  permits  is  determined 
on  a  case-by-case  basis  as  part  of  the 
permitting  process  for  ocean  dredged 
material  disposal  under  section  103  of 
the  Act. 


The  FEIS  discusses  the  need  for  the 
site  selection  action  and  examines  a 
range  of  ocean  disposal  sites  and  other 
alternatives  to  the  proposed  action. 
Land-based  disposal  alternatives  were 
examined  in  the  DEIS  and  found  to  be 
unacceptable  for  disposal  of  large 
amounts  of  dredged  material.  These 
alternatives  will  be  evaluated  by  the 
Corps'  Los  Angeles  District  on  a  case- 
by-case  basis  during  the  permitting 
process. 

The  following  alternatives  were 
evaluated  in  this  FEIS: 

1.  No  Action 

Selection  of  this  alternative  would 
prevent  final  designation  of  the  LA-5 
site  and  may  prohibit  further  use  of  the 
ODMDS  as  of  December  31, 1988  as 
required  by  the  1980  EPA  and  National 
Wildlife  Consent  Agreement  (National 
Wildlife  Federation  v.  Costle,  14  ERC 
1680  et  seq.,  1980).  No  action  on  the  site 
designation  could  force  the  Corps  to 
designate  their  own  site  under  section 
103  of  the  Act,  or  modify  or  cancel 
dredging  projects  that  rely  on  ocean 
disposal  of  suitable  material 

2.  Delayed  Action  Alternative 

Delaying  the  designation  of  the  LA-5 
site  would  be  a  violation  of  the  1960 
Consent  Agreement  between  EPA  and 
the  National  Wildlife  Federation.  The 
need  for  an  ODMDS  is  a  continuing 
concern  and  requires  conclusion  of  the 
site  designation  process  in  the  most 
expeditious  manner  possible. 

3.  Upland  Disposal  (including 
Landfilling  in  Port  Areas  and  Disposal 
at  Sanitary  Landfills 

These  alternatives  are  considered  on 
a  case-by-case  basis  when  the  Corps' 
ocean  dumping  permit  applications  are 
reviewed.  Beach  replenishment  is 
preferred  if  the  dredged  material  is 
suitable.  Disposal  of  large  amounts  of 
dredged  material  at  upland  sites  is  not  a 
feasible  long-term  solution  for 
management  of  dredged  material 
disposal  because  the  capacity  of  these 
sites  is  limited  in  the  San  Diego  area. 

4.  LA-5  ODMDS  (Preferred  Alternative) 

This  site  was  selected  as  the  preferred 
alternative  because  it  has  been  used 
historically  since  the  1970's.  It  is  located 
5.4  nautical  miles  southwest  of  Point 
Loma  on  the  outer  continental  shelf  in  71 
to  104  fathoms  (130-190  meters)  of 
water.  The  environmental  impacts  at  the 
site  have  proven  to  be  acceptable.  The 
anticipated  future  use  of  the  site  will  not 
cause  significant  environmental  impacts 
and  conflicts  with  other  uses  of  the 
ocean  are  minimal. 


5.  LA^  ODMDS 

This  site  is  located  in  45  fathoms  (82 
meters)  of  water,  4.9  nautical  miles 
south  of  Point  Loma.  Synergistic  effects 
from  the  Point  Loma  outfall;  proximity  to 
fishing  and  boating  areas;  and  effects  on 
kelp  beds,  benthic  resources,  cultural 
resources,  navigation  and  shoreline 
process  were  evaluated  in  the  FEIS.  EPA 
and  the  Corps  determined  that  the 
environmental  impacts  of  designating 
the  LA-4  site  were  not  acceptable 
because  the  site  was  too  close  to  the 
major  resources  Hsted  above. 

6.  Deep  Water  ODMDS 

The  deep  water  site  is  located  12-16 
nautical  miles  off  Point  Loma  in  600 
fathoms  {1092  meter)  of  water.  This  site 
has  not  been  used  previously  as  a 
disposal  site.  The  major  reason  for  not 
selecting  this  deep  site  is  that  disposal 
of  dredged  material  would  cause  new 
impacts  to  an  undisturbed  habitat.  Ilie 
LA-5  site,  in  contrast,  has  been  used  for 
disposal  of  dredged  material  since  the 
1970's  and  impacts  at  that  site  have 
been  acceptable.  Other  reasons  for  not 
selecting  the  deep  site  include:  the  size 
of  the  area  affected  by  disposal, 
distance  from  shore,  and  the  feasibility 
of  monitoring  and  surveillance  at  the 
site.  Disposal  at  this  deep  site  (600  fm) 
would  cause  greater  sediment  dispersal 
in  the  water  column  with  more  sediment 
remaining  in  suspension  at  neutral 
buoyancy  than  would  occur  at  LA-5  (100 
fm).  A  larger  area  of  the  bottom  would 
be  impacted  by  deposition  of  dredged 
material  at  the  deep  site.  It  would  be 
difficult  to  monitor  the  deep  site  because 
of  the  great  depth  and  the  overall 
logistics  of  taking  samples  in  the  deep 
sea. 

The  EIS  presents  the  information 
needed  to  evaluate  the  suitability  of 
ocean  disposal  areas  for  final 
designation  and  is  based  on  a  disposal 
site  environmental  study.  The  study  and 
final  designation  process  are  being 
conducted  in  accordance  with  the  Act, 
the  Ocean  Dumping  Regulations,  and 
other  applicable  Federal  environmental 
legislation. 

D.  Proposed  Site  Designation 

LA-5,  the  proposed  site,  is  located 
approximately  5.4  nautical  miles 
southwest  of  Point  Loma  and  occupies 
an  area  of  about  2.39  square  nautical 
miles.  Water  depths  within  the  area  are 
between  80  and  110  fathoms  (145  and 
200  meters).  The  center  coordinates  of 
the  site  are  as  follows:  32°36'50"  North 
X  117''20'40"  West  with  a  radius  of  0.76 
nautical  miles.  If  at  any  time  disposal 
operations  at  the  site  cause 
unacceptable  adverse  environmental 
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impacts,  further  use  of  the  site  will  be 
restricted  or  terminated. 

E.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 
are  selected  to  minimize  interference 
with  other  marine  activities,  to  keep  any 
temporary  perturbations  from  causing 
impacts  outside  the  disposal  site,  and  to 
permit  effective  monitoring  which  is 
designed  to  detect  any  adverse  impacts 
at  an  early  stage.  Where  feasible, 
locations  off  the  continental  shelf  and 
historical  sites  are  chosen.  If  at  any  time 
disposal  operations  at  a  designated  site 
cause  unacceptable  adverse  impacts, 
the  use  of  that  site  will  be  terminated  as 
soon  as  a  suitable  alternative  disposal 
site  can  be  designated.  The  general 
criteria  are  given  in  §  228.5  of  the  EPA 
Ocean  Dumping  Regulations,  and 
S  228.6(a]  hsts  eleven  speciRc  factors 
used  in  evaluating  a  proposed  disposal 
site  to  assure  that  the  general  criteria 
are  met 

The  proposed  site,  as  discussed  below 
under  the  eleven  specific  factors,  is 
acceptable  under  the  five  general 
criteria.  Historical  use  at  the  existing 
site  has  not  resulted  in  substantially 
adverse  effects  to  living  resources  of  the 
ocean  or  to  other  uses  of  the  marine 
environment. 

The  characteristics  of  the  proposed 
site  are  reviewed  below  in  terms  of  the 
11  specific  site  selection  factors. 

1.  Geographical  Position,  Depth  of 
Water,  Bottom  Topography  and 
Distance  From  Coast  [40  CFR 
228.6(a)(1)) 

The  LA-5  site  is  located  on  the  outer 
continental  shelf  approximately  5.4 
nautical  miles  (8.6  kilometers]  southwest 
of  Point  Loma  at  depths  ranging  from  80 
to  110  fathoms  (145-200  meters).  The 
bottom,  consisting  of  fine  sediment, 
slopes  to  the  northwest. 

2.  Location  in  Relation  to  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  (40  CFR  228.6(a)(2)) 

The  LA-5  site  provides  feeding  and 
breeding  areas  for  common  resident 
benthic  species.  Designation  of  the  site 
will  not  affect  any  geographically 
limited  habitats,  breeding  sites  or 
critical  areas  that  are  essential  to 
commercially  important  species  or  rare 
or  endangered  species. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas  (40  CFR 
228.6(a)(3)) 

The  LA-5  site  is  5.4  nautical  miles 
from  the  nearest  shoreline.  EPA  and  the 


Corps  have  determined  that  aesthetic 
impacts  of  plumes,  transport  of  dredged 
material  to  any  shoreline  and  alteration 
ofany  habitat  of  special  biological 
significance  or  marine  sanctuary  will 
not  occur  if  this  site  is  designated. 
The  LA-5  site  is  approximately  5 
nautical  miles  south  of  the  Point  Loma 
Outfall  and  14  nautical  miles  northwest 
of  the  United  States/Mexico  border. 
Any  resuspended  sediments  from  the 
LA-5  site  are  expected  to  move 
northwest  along  the  100  fathom  depth 
contour.  There  should  be  minimal  effect 
from  LA-5  on  the  Proposed  Point  Loma 
Outfall  and  the  proposed  South  Bay 
sewage  treatment  plant  and  associated 
ocean  discharge  for  San  Diego  and 
Tijuana  sewage. 

4.  Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Waste  if  any  (40 
CFR  228.6(a)(4)) 

An  annual  average  of  approximately 
370,000  cubic  yards  of  predominantly 
silts  and  clays  dredged  frtjm  San  Diego 
Harbor  and  other  nearby  harbor  areas 
are  expected  to  be  disposed  at  the 
ODMDS  once  it  is  designated.  The 
dredged  material  proposed  for  disposal 
at  the  site  must  pass  stringent  sediment 
chemistry  and  bioassay  tests  before  a 
permit  can  be  issued  by  the  Corps. 
Disposal  will  be  bom  split  hull  barges 
towed  by  tugboat  to  the  site.  No 
dumping  of  toxic  materials  or  other 
kinds  of  industrial  or  municipal  wastes 
will  be  permitted  at  the  site. 

5.  Feasibility  of  Surveillance  and 
Monitoring  (40  CFR  228.6(a)(5)) 

The  U.S.  Coast  Guard  (USCG)  will 
conduct  surveillance  of  disposal 
activities  at  the  site.  EPA  and  the  Corps 
will  assist  the  USCG  within  the  limits  of 
their  jurisdiction. 

Physical  and  biological  sampling  will 
be  key  factors  in  the  site  monitoring 
program.  The  monitoring  program  will 
be  established  to  answer  several 
question  including:  the  area  of  impact 
and  ejects  on  grain  size,  sediment 
chemistry  and  benthic  infauna;  disposal 
model  verification  and  sediment 
transport;  potential  for  bioaccumulation 
of  contaminants  in  local  species;  and 
potential  impacts  on  commercial  and 
recreational  fisheries.  If  significantly 
adverse  impacts  are  detected  at  the  site, 
the  site  management  plan  will  be 
flexible  enough  to  allow  for  appropriate 
management  actions  to  minimize  any 
adverse  environmental  impacts. 


6.  Dispersal,  Horizontal  Transport  and 
Vertical  Mixing  Characteristics  of  the 
Area,  Including  Prevailing  Current 
Direction  and  Velocity,  if  any  (40  CFR 
228.6(a)(6)) 

Bottom  water  currents  in  the  vicinity 
of  LA-5  are  variable  but  move 
predominantly  to  the  northwest  along 
bathymetric  contour  lines.  Vertical 
mixing  and  surface  currents  will 
disperse  fine  material  disposed  at  the 
LA-6  site  to  the  south.  The  main 
direction  of  sediment  transport  is 
toward  the  northwest  and  dredged 
material  disposed  at  the  LA-5  site  may 
be  transported  in  that  direction  by  the 
net  current  movement. 

7.  Existence  and  Effects  of  Current  and 
Previous  Discharges  and  Dumping  in  the 
Area  (Including  Cumulative  Effects)  (40 
CFR  228.6(a)(7)) 

LA-5  has  been  used  as  an  interim  site 
for  disposal  of  dredged  material  since 
the  late  1970' s.  Impacts  of  disposal 
activities  at  LA-5  include:  a  greater 
range  of  grain  size  at  the  site;  elevated 
concentrations  of  trace  metals  and 
chlorinated  hydrocarbons;  lower  species 
diversity  and  abundance  of  demersal 
fish;  and  lower  diversity  of  benthic 
infauna  and  epifauna  compared  to  the 
reference  site.  These  effects  are 
considered  to  be  acceptable  localized 
impacts  within  the  disposal  site.  Impacts 
on  the  water  column  associated  with 
disposal  events  are  minimal  and 
temporary. 

Hie  potential  for  ciunulative  effects 
with  a  possible  South  Bay  Outfall  and 
the  proposed  Point  Loma  Outfall 
extension  is  uncertain  at  this  time 
because  plans  for  these  outfalls  are  not 
finalized.  Cumulative  effects  will  be 
assessed  in  future  monitoring  of  impacts 
in  the  vicinity  of  LA-5.  EPA  and  the 
state  have  initiated  enforcement  action 
against  the  City  of  San  Diego.  In  its 
involvement  with  the  progression 
towards  secondary  treatment  EPA  is 
working  with  the  City  of  San  Diego  in 
their  facilities  planning  for  secondary 
treatment  in  the  metropolitan  area.  A 
South  Bay  sewage  treatment  plant  and 
ocean  discharge  may  be  a  component  of 
future  facilities  for  both  San  Diego  and 
Tijuana.  The  feasibility  and  location  of 
these  facilities,  including  an  ocean 
outfall,  has  yet  to  be  determined.  If  a 
South  Bay  plant  and  the  ocean  outfall 
are  proposed,  EPA  will  work  with  the 
city  to  ensure  that  the  outfall  is 
constructed  so  that  impacts  of  the 
outfall  and  the  LA-5  ODMDS  can  be 
spatially  separated. 
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8.  Interference  With  Shipping,  Fishing, 
Recreation,  Mineral  Extraction, 
Desalination,  Fish  and  Shellfish  Culture, 
Areas  of  Special  Scientific  Importance 
and  Other  Legitimate  Uses  of  the  Ocean 
(40  CFR  228.6(a)(8)) 

Interference  with  shipping  is  minimal 
because  of  the  low  volume  of  material  to 
be  discharged  at  LA-5  (370.000  cubic 
yards  per  year)  and  because  the 
disposal  site  is  located  outside  of  the 
U.S.  Coast  Guard  Precautionary  Area 
and  major  shipping  lanes.  Impacts  on 
commercial  fishing  are  expected  to  be 
minor  and  temporary  since  most  of  the 
catch  in  the  vicinity  of  LA-5  consists  of 
pelagic  species,  and  the  impacts  of 
dredged  material  disposal  on  the  upper 
water  column  are  intermittent  and  short- 
term. 

The  most  important  impacts  of 
dredged  material  disposal  are  localized 
changes  in  the  bottom  community.  The 
benthic  fish  community  at  the  LA-5  site 
is  somewhat  depauperate  compared  to 
the  reference  site.  This  effect  is 
localized  and  not  expected  to  affect  the 
major  sport  and  commercial  bottom 
fishing  activities  in  much  shallower 
water.  Sportfishing.  pleasure  boating, 
and  dredged  material  disposal  are 
presently  coexisting  at  LA-5  and  no 
changes  are  expected.  Oil  and  gas 
devlopment  has  not  occurred  off  the  San 
Diego  coast  and  will  not  be  affected  by 
designation  of  the  disposal  site. 

9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  By 
Available  Data  or  By  Trend  Assessment 
or  Baseline  Surveys  (40  CFR  228.6(a)(9)) 

Water  quality  at  LA-5  is 
indistinguishable  from  the  water  quality 
of  nearby  areas.  Sediment  quality  differs 
from  a  reference  site  in  grain  size 
distribution,  and  levels  of  trace  metals 
and  chlorinated  hydrocarbons.  Species 
diversity  of  benthic  epifauna,  infauna, 
and  demersal  fish  was  lower  at  the  LA- 
5  site  than  at  the  reference  site.  Many  of 
the  same  species  exist  at  both  sites. 
Further  analysis  of  the  benthic 
community  will  be  a  major  part  of  the 
site  management  program. 

10.  Potentiality  for  the  Development  or 
Recruitment  of  Nuisance  Species  in  the 
Disposal  Site  (40  CFR  228.6(a)(10)) 

Opportunistic  benthic  species 
characteristic  of  disturbed  conditions 
are  expected  to  be  present  and 
abundant  at  any  ODMDS  in  response  to 
physical  deposition  of  sediments. 
Opportunistic  polychaetes.  such  as 
Capitella,  may  colonize  the  disposal 
site,  but  these  worms  will  become  food 
items  for  bottom-feeding  fish  and  are 
not  directly  harmful  to  other  species.  No 
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recruitment  of  species  capable  of 
harming  human  health  or  the  marine 
ecosystem  are  expected. 

11.  Existence  at  or  in  Close  Proximity  to 
the  Site  of  Any  Significant  Natural  or 
Cultural  Feature  of  Historical 
Importance  (40  CFR  228.6(a)(ll)) 

The  California  State  Historic 
Preservation  Officer  has  determined 
that  there  are  no  known  shipwrecks  nor 
any  known  aboriginal  artifacts  in  the 
vicinity  of  the  LA-5  site. 

F.  Proposed  Action 

EPA  and  the  Corps  have  concluded 
that  the  proposed  LA-5  site  should  be 
designated  for  continued  use  and  that 
the  LA-4  site  should  be  canceled.  The 
proposed  LA-5  site  is  compatible  with 
the  general  criteria  and  specific  factors 
used  for  site  evaluation.  Designation  of 
the  LA-5  site  as  an  EPA-approved 
Ocean  Dumping  Site  is  being  published 
as  proposed  rulemaking.  Management  of 
this  site  will  be  delegated  to  the 
Regional  Administrator  of  EPA  Region 
DC. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such  a 
site  designation  does  not  constitute  or 
imply  EPA's  approval  of  actual  ocean 
disposal  of  materials.  Before  ocean 
dumping  of  dredged  material  at  the  site 
may  conunence.  the  Corps  must 
evaluate  a  permit  application  according 
to  EPA's  ocean  dumping  criteria.  The 
Corps  or  EPA  has  the  right  to 
disapprove  the  actual  dumping,  if  it  is 
determined  that  environmental  concerns 
under  the  Act  have  not  been  met. 

G.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

This  action  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 


Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 
Dated:  August  18. 1988. 
Daniel  W.  McGovem, 

Regional  Administrator  for  Region  IX. 

In  consideration  of  the  foregoing, 
Subchapter  H  of  Chapter  1  of  Title  40  is 
amended  as  set  forth  below. 

PART  228— [AMENDED] 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

2.  Section  228.12  is  amended  by 
removing  and  reserving  paragraph 
(a)(l)(i)(F)  San  Diego.  CA  (2  sites)  and 
removing  from  the  Dredged  Material 
Site  Listing  "San  Diego-Point  Loma"  and 
"San  Diego  100  fathom"  interim  sites 
from  paragraph  (a)(3);  and  by  adding 
paragraph  (b)(69)  to  read  as  follows: 

§  228.12    DetogatkMi  of  Management 
Autliority  for  Ocean  Dumping  Sites. 

***** 

(b)  *  *  * 

(69)  San  Diego  (LA-5)  Ocean  Dredged 
Material  Disposal  Site-Region  IX. 

Location:  32*36'50"  North  X 
117'20'40'  West  (0.76  nautical  mile 
radius) 

Size:  2.39  square  nautical  miles. 

Depth:  80  to  110  fathoms  (145  to  200 
meters). 

Primary  Use:  Ocean  dredged  material 
disposal. 

Period  of  Use:  Continuing  use. 

Restrictions:  Disposal  shall  be  limited 
to  dredged  material. 

[FR  Doc.  88-19411  FUed  8-25-88;  8:45  am] 

BILUNG  CODE  6560-SO-H 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3480 

[AA-660-08-4121-02] 

Coal  Exploration  and  Mining 
Operations  Rules;  Diligence 
Requirements 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Proposed  rulemaking. 

summary:  This  Notice  sets  forth  a 
proposed  rulemaking  for  the  Department 
of  the  Interior's  administration  of 
section  7(a)  and  section  39  of  the 
Mineral  Leasing  Act  (MLA)  (30  U.S.C. 
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207(a)  and  30  U.S.C.  209  (1982)).  The 
proposed  rulemaking  would  amend  the 
existing  regulations  at  43  CFR  3483.3  to 
provide  that,  if  a  Federal  coal  lease  has 
an  approved  or  directed  suspension  of 
operations  and  production  under  section 
39  of  MLA,  the  10-year  production 
period  set  in  section  7(a)  of  MLA  would 
be  extended  by  an  amount  of  time  equal 
to  the  duration  of  the  suspension  of 
operations  and  production. 
date:  Comments  should  be  submitted 
by  September  26, 1988.  Comments 
received  or  postmarked  after  this  date 
may  not  be  considered  in  the 
decisionmaking  process  on  the  issuance 
of  a  final  rulemaking. 
ADDRESS:  Comments  should  be  sent  to: 
Director  (140).  Bureau  of  Land 
Management,  Room  5555.  Main  Interior 
Building.  1800  C  Street,  NW.. 
Washington.  DC  20240. 

Comments  will  be  available  for  public 
review  in  Room  5555  at  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.).  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT. 
Paul  W.  Politzer.  (202)  343-7722  or  Allen 
B.  Agnew.  (202)  34S-7753. 
SUPPLEMENTARY  INFORMATION:  Section 
7(a)  of  MLA  as  amended  by  the  Federal 
Coal  Leasing  Amendments  Act  of  1976 
(FCLAA),  provides  that  any  Federal  coal 
lease  that  is  not  producing  in 
conmiercial  quantities  at  the  end  of  10 
years,  after  being  made  subject  to 
section  7  of  MLA  as  amended  by 
FCLAA,  riiall  be  terminated.  Since 
enactment  of  FCLAA,  the  Department  of 
the  Interior  has  defined  the  diligent 
development  requirement  of  section  7(b) 
of  MLA  as  meeting  the  10-year 
production  requirement.  Section  39  of 
MLA  provides  that  the  Secretary  of  the 
Interior,  in  the  interest  of  conservation, 
may  direct  or  assent  to  the  suspension 
of  operations  and  production  under  any 
lease  granted  pursuant  to  MLA  and  the 
term  of  each  such  lease  shall  be 
extended  by  adding  to  it  any  such 
suspension  period. 

On  July  19. 1979,  the  Department  of 
the  Interior  published  the  Rnal  coal 
management  rulemaking  (44  FR  42584). 
which  included  regulations  governing 
suspensions  of  operations  and 
production  under  section  39  of  the  MLA. 
The  preamble  discussed  the  section  39 
regulations  as  follows  (44  FR  42584, 
42607  (July  19. 1979)): 

The  relatiomhip  between  the  Secretary's 
authority  to  suspend  lease  operations  and 
lease  obligations  in  {  3473.4,  and  the 
diligence  regulationfl  (H  3475.4.  347S.5), 
merits  soaie  diacuMiim.  k  197S,  when  the 
Secretary  defined  ditigent  develo|H«eat 
(subsection  3400.0-5tni)]  to  mean  production 


in  10  years  from  lease  issuance  or  by  June  1, 
1986.  depending  on  when  the  lease  was 
issued,  he  did  not  wholly  abrogate  the 
Secretary's  authority  to  suspend  a  lease  and 
lease  obligations  wholly  under  section  39  of 
the  Mineral  Leasing  Act  (30  U.S.C.  209).  in  the 
interest  of  conservation  of  the  natural 
resources.  For  a  lease  on  which  the  lessee 
applies  for  and  receives  such  a  suspension, 
the  period  of  the  lease  does  not  run,  lease 
rental  and  royalty  obligations  do  not  accrue, 
and  hkewise  the  time  for  achieving  diligent 
development  does  not  advance  for  the  period 
of  the  suspension.  In  light  of  the  Secretary's 
lease  suspension  authority,  the  regulatory 
definition  means  to  the  Department  the 
"tenth  lease  year"  from  the  date  of  lease 
issuance  *  *  *. 

On  July  30, 1982,  the  Department  of 
the  Interior  published  the  final  Coal 
Exploration  and  Mining  Operations 
Rules  (30  CFR  Part  211, 47  FR  33179, 
redesignated  at  43  CFR  Part  3480.  48  FR 
41589-41594.  September  16, 1983).  At  43 
CFR  3483.3,  those  rules  address  Section 
39  of  MLA  suspensions  of  operations 
and  production,  among  others. 
Specifically  43  CFR  3483.3(b)(1)  states, 
in  relevant  part:  "Any  such  suspension 
(of  operations  and  production]  of  a 
Federal  coal  lease  *  *  •  approved  by 
the  authorized  officer  also  suspends  all 
other  terms  and  conditions  of  the 
Federal  coal  lease  *  *  *.  except  the 
diligent  development  period,  for  the 
entire  period  of  soch  a  suspension."  The 
preamble  to  this  rulemaking  did  not 
discuss  the  change  in  regulations  from 
the  1979  rulemaking. 

On  August  5, 1987.  the  Secretary  of 
the  Interior  received  a  petition  filed  by 
Consolidation  Coal  Company  under  43 
CFR  Part  14  and  5  U.S.C.  553(e)  to 
remove  the  exception  for  the  diligent 
development  period  &om  43  CFR 
3453.3(b)(1)  and  to  return  to  the  1979 
regulations.  The  Assistant  Secretary. 
Land  and  Minerals  Management,  then 
asked  the  Solicitor  for  an  opinion  as  to 
what  the  law  allowed.  On  July  14. 1988. 
the  Solicitor  signed  Solicitor's  Opinion 

M-3e958,  95  I.D (1988).  The 

Solicitor  concluded  that  amending  the 
regulation  at  43  CFR  3483.3(b)(1)  to 
provide  that  a  suspension  of  operations 
and  production  in  the  interest  of 
conservation  under  section  39  of  MLA 
suspends  the  10-year  production 
requirement  and  extends  this  10-year 
period  for  the  duration  of  the  suspension 
is  fully  supported  by  the  law. 

In  summary,  the  Solicitor's  analysis 
stated  that  all  operations  and 
production  are  suspended  during  a 
suspension  of  operations  and  production 
under  section  39  of  MLA.  and  a  lessee 
has  neither  the  ri^t  nor  the  obligation 
to  produce.  The  Solicitor  then  finds  that 
the  requirement  in  section  7(a)  of  MLA 
that  a  Federal  coal  lease  terminates 


unless  coal  is  being  produced  in 
commercial  quantities  at  the  end  of  10 
years  meets  the  definition  of  lease  term 
normally  applied  to  MLA  leases.  The 
Solicitor  concludes  that  when  a  coal 
lease  is  suspended  under  section  39,  the 
section  7(a)  production  requirement  is 
suspended  and,  since  section  39  of  MLA 
extends  the  term  of  a  suspended  lease, 
the  10-year  diligent  development  period 
must  be  extended  for  the  duration  of  a 
section  39  of  MLA  suspension  of 
operations  and  production.  After  an 
extensive  analysis  of  the  legislative 
history  of  FCLAA,  the  Solicitor  found 
nothing  to  indicate  that  Congress 
intended  otherwise.  Accordingly,  the 
proposed  rulemaking  would  provide  for 
extension  of  the  regulatory  10-year 
diligent  development  period  for  a  period 
of  time  equal  to  an  approved  suspension 
of  operations  and  production  under 
section  39  of  MLA. 

The  principal  author  of  this  proposed 
rulemaking  is  Allen  B.  Agnew,  Division 
of  Solid  Mineral  Operations,  Bureau  of 
Land  Management,  assisted  by  staff  of 
the  Division  of  Legislation  and 
Regulatory  Management,  Bureau  of  Land 
Management,  and  the  Office  of  the 
Solicitor,  Department  of  the  Interior. 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C))  is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  that  it  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq.).  The 
economic  impact  of  this  rulemaking  is 
not  significant  and  its  impact  will  fall 
equally  on  all  affected  entities,  whether 
large  or  small. 

This  proposed  rulemaking  contains  no 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507. 

List  of  Subjects  in  43  CFR  Part  3480 

Administrative  practice  and 
procedure.  Coal,  Government  contracts. 
Intergovernmental  relations.  Mines, 
Public  lands — mineral  resources. 

Under  the  authority  of  the  Mineral 
Leasing  Act  of  1920.  as  amended  and 
supplemented  (30  U.S.C.  181.  et  seq.  ). 
the  Mineral  Leasing  Act  for  Acquired 
Lands  of  1947.  as  amended  (30  U.S.C. 
351-359).  and  the  Federal  land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
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1701,  et  seq.),  it  is  proposed  to  amend 
Part  3480,  Group  3400,  of  Subchapter  C. 
Chapter  II  of  Title  43  of  the  Code  of 
Federal  Regulations  as  set  forth  below: 

PART  3480— [AMENDED] 

1.  The  authority  citation  for  Part  3480 
continues  to  read: 

Authority:  The  Mineral  Leasing  Act  of 
February  25, 1920,  as  amended  and 
supplemented  (30  U.S.C.  181,  el  seq.];  the 
Mineral  Leasing  Act  for  Acquired  Lands  of 
1947.  as  amended  (30  U.S.C.  351-359);  the 
Surface  Mining  Control  and  Reclamation  Act 
of  1977  (30  U.S.C.  1201  et  seq.];  the  National 
Historic  Preservation  Act  of  1966,  as 
amended  (IB  U.S.C.  470,  et  seq.];  the 
Endangered  Species  Act  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.];  the  Act  of  March  3. 
1909.  as  amended  (25  U.S.C.  396);  the  Act  of 
May  11. 1938.  as  amended  (25  U.S.C.  296a- 
3g6g):  the  Act  of  February  28. 1891,  as 
amended  (25  U.S.C.  397);  the  Act  of  May  29. 
1924  (25  U.S.C.  398);  the  Act  of  March  3. 1927 
(25  U.S.C.  sgSa-sgSe);  the  Act  of  June  30, 
1919,  as  amended  (25  U.S.C.  399);  R.S.  441  (43 
U.S.C.  1457);  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (40  U.S.C.  471,  et  seq.];  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321,  et  seq.];  and  the 
Freedom  of  Information  Act  (5  U.S.C.  552}. 

{3483^    [Amended] 

2.  Section  3483.3(b)(1)  is  amended  by 
removing  from  where  it  appears  in  the 
second  sentence  the  phrase  ",  except  the 
diligent  development  period.". 

3.  Section  3483.3(b)(3)  is  amended  by 
inserting  the  phrase  ",  including  the 
diligent  development  period."  between 
the  words  "term"  and  "of  in  the  first 
line  of  the  paragraph. 

August  4. 1988. 
|.  Steven  Griles, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  88-19368  Filed  8-25-88;  8:45  am] 

BtLLMQ  CODE  4I10-M-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  88-3S8.  RM-6374] 

Radio  Broadcasting  Services;  Giencoe, 
AL 

agency:  Federal  Communications 

Commission. 

ACnON:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  Hied  on  by  Bill 
Dunnavant.  seeking  the  allotment  of  FM 
Channel  226A  to  Giencoe,  Alabama,  as 
that  community's  Rrst  local  broadcast 
service.  Reference  coordinates  for  this 
proposal  are  33-56-44  and  85-52-19. 


DATES:  Comments  must  be  filed  on  or 
before  October  7. 1988,  and  reply 
comments  on  or  before  October  24, 1988. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  as  follows:  Bill  Dimnavant, 
P.O.  Box  389,  Athens,  Alabama  35611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau  [202] 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Conunission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-388,  adopted  July  14. 1988.  and 
released  August  16. 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street,  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexability  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  &om  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  ail  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  m  47  CFR  Part  73 

Radio  Broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-19452  Filed  8-25-88:  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  88-385.  RM-6272] 

Radio  Broadcasting  Services; 
FayettevHie,  AR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  [h-oposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Noalmark 
Broadcasting  Corporation,  license  of 


Station  KKIX(FM},  Channel  280A, 
Fayetteville,  Arkansas,  proposing  the 
substitution  of  FM  Channel  280C1  for 
Channel  280A  and  modification  of  its 
license  accordingly,  to  provide  that 
community  with  an  additional  expanded 
coverage  area  FM  service.  The  site 
coordinates  for  this  proposal  are  36-05- 
38  and  94-10-16. 

DATES:  Comments  must  be  filed  on  or 
before  October  7, 1988,  and  reply 
comments  on  or  before  October  24, 1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners  counsel,  as  follows  Dennis  ). 
Corbett.  and  Laura  B.  Humphries,  Esqs., 
Leventhal.  Senter  and  Lerman.  2000  K 
Street.  NW..  Suite  600,  Washington.  DC 
20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-385,  adopted  July  6, 1988.  and 
released  August  16, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  b  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  88-19453  Filed  8-25-88:  8:45  am] 
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47  CFR  Part  73 

[MM  Doclwt  No.  U-390,  RM-6302] 

Radio  Broadcasting  Servtces;  Coosa, 
GA 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Steven  L 
Cradick  proposing  the  allotment  of 
Channel  237A  to  Coosa,  Georgia,  as  the 
community's  first  local  FM  service. 
Channel  237A  can  be  allotted  to  Coosa 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
2.4  kilometers  south  to  avoid  a  short- 
spacing  to  unused  but  applied  for 
Channel  23gA  at  Trion,  Georgia.  The 
coordinates  for  this  allotment  are  North 
Latitude  34-13-54  on  West  Longitude 
85-21-25. 

DATES:  Comments  must  be  filed  on  or 
before  October  7, 1988.  and  reply 
comments  on  or  before  October  24, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  conmients  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Steven  L  Gradick,  47 
Ridgeview  Drive,  Silver  Creek,  Georgia 
30173  [Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-390,  adopted  July  14, 198a  and 
released  August  16, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  busii<pss  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sti-eet.  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Sti-eet,  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 


For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Conunission. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
[FR  Doc.  88-19454  Filed  8-25-88;  8:45  am) 

BILUNQ  CODE  6712-01-11 

47  CFR  Part  73 

[MM  Docks!  No.  88-389,  RM-6366] 

Radio  Broadcasting  Services; 
Bozeman,MT 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  action  proposes  the 
allotment  of  FM  Channel  *27lC2  to 
Bozeman,  Montana  and  reservation  of 
the  channel  for  noncommerical 
educational  use,  in  response  to  a 
petition  filed  by  Eastern  Montana 
College.  The  coordinates  for  Channel 
271C2  are  45-40-54  and  111-02-18. 
DATES:  Comments  must  be  filed  on  or 
before  October  7, 1988.  and  reply 
comments  on  or  before  October  24, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  William  ).  Byrnes,  Haley, 
Bader  &  Potts.  2000  M.  Street.  NW.,  Suite 
600.  Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleeen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
68-389  adopted  luly  14. 1988.  and 
released  August  16, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Sti-eet,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 


no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-19455  Filed  8-25-88;  8:45  am] 

MLUNO  CODE  tTia-OI-ll 


DEPARTINENT  OF  THE  iNTERIOR 
Flsti  and  WUdlife  Service 
50  CFR  Part  21 

Migratory  Bird  Permits 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Proposed  rule. 

summary:  The  Service  proposes  to 
modify  two  existing  depredation  orders 
(50  CFR  21.43  and  21.44)  that  presently 
allow  killing  of  certain  bird  species  for 
depredation  control  purposes.  The 
proposed  rule  would  prohibit  the  killing 
of  the  tricolored  blackbird  (listed  as  "tri- 
colored  red- winged  blackbird"  in  50 
CFR  21.43)  throughout  its  range,  and 
seven  species  (western  meadowlark 
[listed  as  "meadowlark"  in  50  CFR 
21.44];  American,  lesser,  and  Lawrence's 
goldfinch  [Usted  collectively  as 
"goldfinches"  in  50  CFR  21.44];  acorn 
woodpecker  Lewis'  woodpecker;  and 
northern  flicker  [listed  as  "flickers"  in  50 
CFR  21.44]  in  California,  for  depredation 
control  purposes  without  first  obtaining 
a  Federal  permit  This  action  is 
necessary  because  these  species  are  no 
longer  serious  agricultural  pests,  and 
some  are  declining  in  numbers  such  that 
their  continued  existence  may  be  in 
jeopardy  without  additional  protection. 
This  modification  is  intended  to  provide 
the  additional  protection  necessary  for 
these  birds  and  still  permit  control  when 
and  where  necessary  for  protection  of 
California's  agriculture.  It  does  not 
address  the  need  for  keeping  the 
remaining  bird  species  in  the  tvn) 
depredation  orders. 
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DATE:  Comments  from  all  interested 
parties  must  be  received  on  or  before 
October  25. 1988. 

ADDRESS:  Comments  concerning  this 
proposal  should  be  mailed  to  the 
Regional  Director.  U.S.  Fish  and  Wildlife 
Service.  Department  of  the  Interior.  500 
N.E.  Multnomah  St..  Suite  1692.  Portland. 
Oregon  97232. 

FOR  FURTHER  INFORMATION  CONTACT 

Vernon  D.  Cunningham  at  the  address 
above  (503/231-6167  or  FTS  429-6167). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  50  CFR  21.43.  a  Federal  permit  is  not 
required  to  control  the  tricolored 
blackbird — 

*  *  *  when  found  committing  or  about  to 
commit  depredations  upon  ornamental  or 
shade  trees,  agricuhural  crops,  livestock,  or 
wildlife,  or  when  concentrated  in  such 
numbers  and  manner  as  to  constitute  a  health 
hazard  or  other  nuisance  *  *  *. 

Tricolored  blackbird  (50  CFR  21.43 
currently  refers  to  the  species 
erroneously  as  tricolored  red-winged 
blackbirds)  populations  throughout 
much  of  California's  Central  Valley  have 
declined  by  over  90%  during  the  past  50 
years  and  probably  have  suffered 
similar  losses  throughout  much  of  the 
remainder  of  their  restricted  range. 
Because  of  this  dramatic  range-wide 
decline,  the  U.S.  Fish  and  Wildlife 
Serivce  has  included  the  species  as  a 
Category  2  "candidate"  in  its  Review  of 
Vertebrate  Wildlife  considered  for 
possible  addition  to  the  List  of 
Endangered  and  Threatened  Species  (47 
FR  58459.  December  30. 1982;  50  FR 
37958.  September  18. 1985). 

While  depredations  on  rice  and  other 
agricultural  grain  crops  still  occur, 
frightening  devices  are  most  often  used 
to  obtain  relief.  Tricolored  blackbird 
damage  at  cattle  feedlots  is  minimal 
compared  to  that  of  less  insectivorous 
species  such  as  starlings,  brown-headed 
cowbirds.  and  red-winged  blackbirds. 
While  lethal  control  of  blackbirds, 
starlings,  and  cowbirds  is  done  at 
feedlots.  tricolored  blackbirds  usually 
flock  separately  and  can  usually  be 
avoided.  Therefore,  the  proposed  action, 
revision  of  50  CFR  21.43  to  delete  any 
reference  to  the  tricolored  blackbird, 
should  not  significantly  impact 
agricultural  interests. 

In  its  current  form.  50  CFR  21.43  refers 
erroneously  to  yellow-headed  red- 
winged  blackbirds  and  bi-colored  red- 
winged  blackbirds.  The  proposed  rule 
would  also  be  revised  to  refer  to  these 
species  correctly  as  yellow-headed 
blackbirds  and  red-winged  blackbirds, 
respectively. 

Pursuant  to  50  CFR  21.44,  a 
California — 


*  *  *  Commissioner  of  Agriculture  may, 
without  a  permit,  kill  or  cause  to  be  killed 
under  his  general  supervision  *   *   *  migratory 
birds  as  may  be  necessary  to  safeguard  any 

agricultural  or  horticultural  crop  in  the  county 

*  *  « 

This  depredation  order  relates  to  a  June 
5, 1937,  order  by  the  Secretary  of 
Agriculture  and  was  based  upon 
importance  to  crop,  depredation  during 
the  period  1929-36.  However,  California 
agriculture  and  bird  populations  have 
changed  considerably  since  that  time. 
Western  meadowlarks,  American, 
lesser,  and  Lawrence's  goldfinches, 
acorn  woodpeckers,  Lewis' 
woodpeckers,  and  northern  flickers  are 
no  longer  considered  to  be  significant 
agricultural  pests  according  to  the 
California  Department  of  Food  and 
Agriculture.  Damage  is  infrequent  and 
can  usually  be  controlled  by  non-lethal 
methods.  The  western  meadowlark  has 
occasionally  damaged  sprouting  grain 
fields,  large-seeded  truck  crops,  and 
grapes.  Goldfinches  have  occasionally 
damaged  commercial  flower  and 
vegetable  seed  fields.  Scaring  devices, 
barriers,  and  other  non-lethal  control 
methods  generally  provide  satisfactory 
control.  The  acorn  woodpecker,  Lewis' 
woodpecker,  and  northern  flicker 
occasionally  damage  almonds  and 
apples  and  do  structural  damage  to 
wooden  buildings  and  poles.  Repellents, 
netting,  and  metal  barriers  are  effective 
non-lethal  means  which  usually  provide 
adequate  protection  if  applied  properly. 
In  addition.  Lewis'  woodpecker 
populations  are  decreasing  and  the 
species  could  become  federally  listed  as 
endangered  or  threatened  in  the 
foreseeable  future  if  present  trends 
continue. 

For  these  reasons,  the  Service 
proposes  to  delete  from  50  CFR  21.44  the 
references  to  the  migratory  bird  species 
discussed  above. 

Regulatory  Flexibility  Act,  Executive 
Order  12291,  and  the  Paperwork 
Reduction  Act 

A  Determination  of  Effects  approved 
by  the  Assistant  Secretary.  Fish  and 
Wildlife  and  Parks,  on  May  20, 1988, 
concluded  that  the  proposed 
modification  of  the  depredation  orders 
was  not  a  "major"  rule.  The  proposed 
rule  does  not  contain  information 
collection  requirements  which  would 
require  approval  by  the  Office  of 
Management  and  Budget,  and  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 

National  Environment  Policy  Act 
Consideration 

In  accordance  with  NEPA 
requirements,  an  Environmental 


Assessment  of  the  proposed  rule  to 
"Modify  Existing  Depredation  Orders  to 
Protect  Certain  Bird  Species  in 
California"  was  prepared  in  December 
1987.  and  a  Finding  of  No  Significant 
Impact  was  signed  on  May  19, 1988. 

Endangered  Species  Act  Consideration 

The  proposed  rule  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  species  designated  as  endangered 
or  threatened  or  modify  or  destroy  its 
critical  habitat  and  is  consistent  with 
conservation  programs  for  those  species. 

Authorship 

The  primary  author  of  this  proposed 
rule  is  Vernon  D.  Cunningham,  working 
under  the  direction  of  Richard  D.  Bauer. 
Migratory  Bird  Coordinator,  500  NE. 
Multnomah  St.,  Suite  1692.  Portland. 
Oregon  97232  (503/231-6167  or  FES  42&- 
6167). 

Public  Comments  Solicited 

The  policy  of  the  Department  of  the 
interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
proposed  rule  to  the  ADDRESS  above 
on  or  before  the  DATE  above.  An 
environmental  assessment  of  the 
proposed  action  has  been  prepared  and 
is  also  available  from  the  ADDRESS 
above. 

List  of  Subjects  in  50  CFR  Part  21 

Exports.  Imports.  Reporting 
requirements.  Wildlife. 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Subpart  D  of  Part  21,  Subchapter 
B  of  Chapter  I,  Title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  21— [AMENDED] 

1.  The  authority  citation  for  Part  21 
will  continue  to  read  as  follows: 

Authority:  Migratory  Bird  Treaty  Act.  sec. 
3,  Pub.  L.  65-186,  40  Stat.  755  [16  U.S.C.  704): 
Sec.  3(h)(3),  Pub.  L  95-616,  92  Stat.  3112  (16 
U.S.C.  712). 

2.  It  is  proposed  to  amend  §  21.43  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

§21.43    Depredation  order  for  l>lackblrdt, 
cowbirds,  graclcles,  crows,  snd  magpies. 

A  Federal  permit  shall  not  be  required 
to  control  yellow-headed,  red-winged, 
rusty  and  Brewer's  blackbirds, 
cowbirds,  all  grackles,  crows,  and 
magpies,  when  found  committing  or 
about  to  commit  depredations  upon 
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ornamental  or  shade  trees,  agricultural 
crops,  livestock,  or  wildlife,  or  when 
concentrated  in  such  numbers  and 
manner  as  to  constitute  a  health  hazard 
or  other  nuisance:  Provided: 
***** 

3.  It  is  proposed  to  amend  §  21.44  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

§  21.44    Depredation  order  for  designated 
species  of  depredating  Mrds  In  Calif  omia. 

In  any  county  in  California  in  which 
homed  larks,  golden-crowned,  white- 
crowned,  and  other  crowned  sparrows, 
and  house  finches  are,  under 
extraordinary  conditions,  seriously 
injurious  to  agricultural  or  other 
interests,  the  Commissioner  of 
Agriculture  may,  without  a  permit,  kill 
or  cause  to  be  killed  under  his  general 
supervision  such  of  the  above  migratory 
birds  as  may  be  necessary  to  safeguard 
any  agricultural  or  horticultural  crop  in 
the  county:  Provided: 
***** 

Date:  August  22, 1988. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  88-19489  Filed  8-25-88;  8:45  am] 
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Ttiis  section  of  ttie   FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  njles  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

[Case  No.  OEE-2-88] 

Marti  S JV.  et  al.;  Order  Renewing 
Temporary  Denial  of  Export  Privileges 

In  the  Matter  of: 
MARLI  S.A.,  3  Chemin  Tavemay.  CH-1218 

Geneva,  Switzerland 
GRAPHIC  DATA  PRODUCTS  S.A.,  3  Chemin 

Tavemay,  CH-1218  Geneva,  Switzerland 
FINCOSID  S.A.,  Galleria  Benedettini,  CH- 

6500  Bellinzona,  Switzerland 
TUORIMEX  S.A.,  Via  Gordemo,  CH-6596 

Gordola,  Switzerland 

and 

LILLY  MERCHANDISING  CO.,  Taborstrasse 
39, 1020  Vienna,  Austria,  Respondents. 

The  Office  of  Export  Enforcement 
Bureau  of  Export  Administration,  United 
States  Department  of  Commerce 
(Department],  pursuant  to  the  provisions 
of  §  388.19  of  the  Export  Administration 
Regulations,  15  CFR  Parts  368-399  (1988) 
(the  Regulations],  issued  pursuant  to  the 
Export  Administration  Act  of  1979,  as 
amended,  50  U.S.C.  app.  2401-2420  (1982 
and  Supp.  Ill  1985)  (the  Act),  has  asked 
the  Assistant  Secretary  for  Export 
Enforcement  to  renew  an  order  initially 
issued  on  April  22, 1988,  and  renewed 
effective  June  22, 1988,  temporarily 
denying  all  United  States  export 
privileges  to  Marli  S.A.,  Graphic  Data 
Products  S.A.,  Fincosid  S.A.,  Tuorimex 
S.A.  and  Lilly  Merchandising  Co. 
(hereinafter  collectively  referred  to  as 
respondents).  53  FR  15587,  May  2. 1988; 
53  FR  24334.  June  28. 1988. 

In  its  renewal  request  data  August  2. 
1988,  the  Department  states  that,  as  a 
result  of  an  ongoing  investigation,  it 
continues  to  have  reason  to  believe  that 
respondents  have  taken  possession  of 
controlled  U.S.-origin  commodities  in 
Switzerland  and  then  reexported  them, 
oftentimes  to  proscribed  destinations. 
The  Department  also  has  reason  to 
believe  that  respondents  have  provided 


false  and  misleading  statements  of 
material  fact  concerning  the  intended 
end-users  of  U.S.-origin  equipment 
respondents  ordered  from  a  company  in 
Switzerland  which  was  the  foreign 
consignee  under  a  U.S.  distribution 
license.  Based  on  the  orders  placed  by 
the  respondents,  the  foreign  consignee  in 
turn  ordered  the  U.S.-origin  goods  from 
the  distribution  Hcense  holder, 
representing  that  the  goods  were 
intended  for  use  by  the  Western 
European  companies  respondents  had 
named  in  their  orders  as  the  end-users. 
In  fact,  it  appears  that  the  Western 
European  companies  identified  by 
respondents  as  being  the  intended  end- 
users  had  no  involvement  in  the 
transactions.  The  Department  has 
reason  to  believe  that,  once  the  U.S.- 
origin  goods  were  received  by  the 
respondents  in  Switzerland,  the 
respondents  reexported  the  goods, 
which  are  controlled  for  reasons  of 
national  security,  to  end-users  in  the 
Soviet  bloc. 

The  Department  beUeves  that 
respondents'  past  activities  establish 
that  the  violations  of  the  Act  and  the 
Regulations  which  they  are  suspected  of 
having  committed  and  which  the 
Department  is  presently  investigating 
were  deliberate  and  covert  and  are 
likely  to  occur  again  imless  appropriate 
action  is  taken  to  reduce  the  likelihood 
that  respondents  can  continue  to  acquire 
U.S.-origin  goods  either  inside  or  outside 
of  the  United  States.  The  Department 
believes  that  respondents'  activities 
show  a  clear  pattern  of  disregard  for  the 
Act  and  the  Regulations. 

Furthermore,  the  Department  beheves 
that  in  order  to  reduce  the  likelihood 
that  respondents  will  continue  to  engage 
in  activities  which  are  in  violation  of  the 
Act  and  the  Regulations,  a  renewal  of 
the  temporary  denial  order  naming  Marli 
S.A..  Graphic  Data  Products  S.A., 
Fincosid  S.A.,  Tuorimex  S.A.  and  Lilly 
Merchandising  Co.  is  necessary  to  give 
notice  to  companies  in  the  United  States 
and  abroad  that  they  should  cease 
dealing  with  these  parties  in 
transactions  involving  U.S.-origin  goods. 

None  of  the  respondents  opposed  the 
request  for  renewal  submitted  by  the 
Department  on  August  2. 1988. 
Therefore,  based  on  the  showing  made 
by  the  Department,  I  find  that  renewal 
of  the  order  temporarily  denying  export 
privileges  to  the  respondents  is 
necessary  in  the  public  interest  to 


prevent  an  imminent  violation  of  the  Act 
and  the  Regulations  and  to  give  notice  to 
companies  in  the  United  States  and 
abroad  to  cease  deaUng  with  the 
respondents  in  goods  and  technical  data 
subject  to  the  Act  and  the  Regulations  in 
order  to  reduce  the  substantial 
likelihood  that  respondents  will 
continue  to  engage  in  activities  which 
are  in  violation  of  the  Act  and  the 
Regulations. 

Accordingly,  it  is  hereby 

ORDERED 

L  All  outstanding  individual  validated 
export  licenses  in  which  any  respondent 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 
Further,  all  of  respondents'  privileges  of 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

n.  Respondents  Marli  S.A.  and 
Graphic  Data  Products  S.A..  both  with 
an  address  at  3  Chemin  Tavemay,  CH- 
1218  Geneva,  Switzerland;  Fincosid  S.A., 
Galleria  Benedettini,  CH-6500 
Bellinzona,  Switzerland;  Tuorimex  S.A., 
Via  Gordemo,  CH-6596  Gordola, 
Switzerland;  and  Lilly  Merchandising 
Co.,  Taborstrasse  39. 1020  Vienna, 
Austria,  their  successors  or  assignees, 
officers,  pEirtners,  representatives, 
agents,  and  employees  hereby  are 
denied  all  privileges  of  participating, 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  involving 
commodities  or  technical  data  exported 
or  to  be  exported  from  the  United 
States,  in  whole  or  in  part,  or  that  are 
otherwise  subject  to  the  Regulations. 
Without  limiting  the  generality  of  the 
foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity:  (a)  As  a  party 
or  as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department,  (b)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  reexport  authorization,  or 
any  docimient  to  be  submitted 
therewith,  (c)  in  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document,  (d)  in 
carrying  on  negotiations  with  respect  to. 
or  in  receiving,  ordering,  buying.  selUng, 
delivering,  storing,  using,  or  disposing  of. 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  from  the  United 
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States,  or  to  be  exported,  and  (e)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

UI.  After  notice  and  opportunity  for 
comment,  such  denial  may  be  made 
applicable  to  any  person,  firm, 
corporation,  or  business  organization 
with  which  any  respondent  is  now  or 
hereafter  may  be  related  by  affiliation, 
ownership,  control,  position  of 
responsibility,  or  other  connection  in  the 
conduct  of  trade  or  related  services. 

rV.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
fit)m  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  any  respondent  or  any 
related  party,  or  whereby  any 
respondent  or  any  related  party  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly:  (a)  Apply  for. 
obtain,  transfer,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  in 
whole  or  in  part,  or  to  be  exported  by, 
to,  or  for  any  respondent  or  any  related 
party  denied  export  privileges;  or  (b) 
order,  buy,  receive,  use,  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate  in  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 
These  prohibitions  apply  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

V.  In  accordance  with  the  provisions 
of  S  388.19(e)  of  the  Regulations,  any 
respondent  may.  at  any  time,  appeal  this 
order  by  filing  with  the  Office  of 
Administrative  Law  Judges,  U.S. 
Department  of  Commerce.  Room  H- 
6716, 14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230.  a 
full  written  statement  in  support  of  the 
appeal. 

VI.  This  order  shall  remain  in  effect 
for  60  days. 

VII.  In  accordance  with  the  provisions 
of  S  388.19(d)  of  the  Regulations,  the 


Department  may  seek  renewal  of  this 
temporary  denial  order  by  filing  a 
written  request  not  later  than  20  days 
before  the  expiration  date.  Any 
respondent  may  oppose  a  request  to 
renew  this  temporary  denial  order  by 
filing  a  written  submission  with  the 
Assistant  Secretary  for  Export 
Enforcement,  which  must  be  received 
not  later  than  seven  days  before  the 
expiration  date  of  this  order.  The 
Regulations  further  provide  that  any 
respondent  may  request  that  a  hearing 
be  held  on  the  renewal  request. 

A  copy  of  this  Order  shall  be  served 
on  each  respondent  and  this  Order  shall 
be  published  in  the  Federal  Register. 

Effective  date:  August  22. 1988. 
Lee  W.  Mercer. 

Assistant  Secretary  for  Export  Enforcement. 
[FR  Doc.  88-19427  Filed  8-25-88;  8:45  am) 

BttJJNGCOOE  330t-00-M 


[Case  Na  OEE-1-M] 

Purchasing  Pool  Co^  Order  Renewing 
Temporary  Denial  of  Export  Privileges 

The  Office  of  Export  Enforcement, 
Bureau  of  Export  Administration,  United 
States  Department  of  Commerce 
(Department),  pursuant  to  the  provisions 
of  S  388.19  of  the  Export  Administration 
Regulations,  15  CFR  Parts  368-399  (1988) 
(the  Regulations),  issued  pursuant  to  the 
Export  Administration  Act  of  1979,  as 
amended,  50  U.S.C.  app.  2401-2420  (1982 
and  Supp.  Ill  1985))  (the  Act),  has  asked 
the  Assistant  Secretary  for  Export 
Enforcement '  to  renew  an  order 
temporarily  denying  all  United  States 
export  privileges  to  Wilfried  Lange, 
individually  and  doing  business  as 
Purchasing  Pool  Company  (hereinafter 
collectively  referred  to  as  respondents). 
The  initial  order  was  issued  on  April  20, 
1988  (53  FR  15253,  April  28, 1988)  and 
renewed,  effective  June  20, 1988  (53  FR 
23294,  June  21, 1988). 

In  its  renewal  request  of  July  29. 1988. 
the  Department  states  that,  as  a  result  of 
an  ongoing  investigation,  it  continues  to 
have  reason  to  believe  that  on 
numerous  occasions  since  the  end  of 
1985,  respondents  have  reexported, 
without  the  required  reexport 
authorizations  from  the  Department, 
U.S.-origin  computers,  which  are 
controlled  for  reasons  of  national 
security  firom  West  Germany  to  Austria, 
Yugoslavia  and  Hungary.  The 
Department  is  presently  trying  to  obtain 


■  In  accordance  with  Department  Organization 
Order  50-1,  dated  March  23. 1968.  the  Atsistant 
Secretary  for  Export  Enforcement  is  now  the 
Department  official  who  issues  temporary  denial 
orders. 


documents  that  will  further  substantiate 
its  belief. 

The  Department  also  believes  that,  in 
connection  with  the  Department's 
investigation  into  respondents'  trade- 
related  activities,  respondents  have 
provided  the  Department  with  false  and 
misleading  information.  Specifically, 
based  on  additional  documentation  the 
Department  has  obtained  since  it  made 
its  initial  request,  the  Department  has 
reason  to  beheve  that  respondents  have 
provided  it  with  false  invoices  in  an 
effort  to  hide  the  fact  that  they  have 
reexported  certain  controlled  U.S.-origin 
commodities  from  West  Germany 
without  the  required  reexport 
authorizations. 

The  Department  further  states  that  its 
investigation  continues  to  give  it  reason 
to  beheve  that  a  contract  for  two  U.S.- 
origin  computers,  which  are  controlled 
for  reasons  of  national  security, 
presently  exists  between  respondents 
and  a  Czechoslovakian  foreign  trading 
firm,  that  respondents  intend  to  fulfill 
the  contract  in  question  and  that  they 
are  likely  to  do  so  without  complying 
with  the  Regulations. 

The  Department  states  that,  viewed  as 
a  whole,  the  above-described  events 
concerning  respondents'  past  activities 
demonstrate  that  respondents  are 
involved  in  a  scheme  to  obtain 
controlled  U.S.-origin  commodities, 
lawfully  or  otherwise,  take  possession 
of  them  in  West  Germany  and  then 
reexport  them,  oftentimes  to  proscribed 
destinations,  without  obtaining  the 
required  reexport  authorizations. 
Accordingly,  the  Department  believes 
that  respondents'  activities  show  a 
pattern  of  disregard  for  the  Act  and  the 
Regulations. 

The  Department  continues  to  believe 
that  respondents'  past  activities 
establish  that  the  violations  of  the  Act 
and  the  Regulations  which  they  are 
suspected  of  having  committed  and 
which  the  Department  is  presently 
investigating  were  deliberate  and  covert 
and  are  likely  to  occur  again  unless 
appropriate  action  is  taken  to  reduce  the 
likelihood  that  respondents  can  continue 
to  acquire  U.S.-origin  goods  either  inside 
or  outside  of  the  United  States. 

Furthermore,  the  Department 
continues  to  believe  that  in  order  to 
reduce  the  likelihood  that  respondents 
will  continue  to  engage  in  activities 
which  are  in  violation  of  the  Act  and  the 
Regulations,  a  temporary  denial  order 
naming  Wilfried  Lange  and  Purchasing 
Pool  Company  is  necessary  to  give 
notice  to  companies  in  the  United  States 
and  abroad  that  they  should  cease 
dealing  with  these  parties  in 
transactions  involving  U.S.-origin  goods. 
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Therefore,  based  on  the  showing 
made  by  the  Department  and  given  that 
respondents  have  not  opposed  the 
Department's  request  for  renewal,  I  fmd 
that  an  order  temporarily  denying 
export  privileges  to  the  respondents  is 
necessary  in  the  public  interest  to 
prevent  an  imminent  violation  of  the  Act 
and  the  Regulations  and  to  give  notice  to 
companies  in  the  United  States  and 
abroad  to  cease  dealing  with  the 
respondents  in  goods  and  technical  data 
subject  to  the  Act  and  the  Regulations  in 
order  to  reduce  the  substantial 
likelihood  that  respondents  will 
continue  to  engage  in  activities  which 
are  in  violation  of  the  Act  and  the 
Regulations. 

j    Accordingly,  it  is  hereby 
I    Ordered 

I.  AH  outstanding  validated  export 
licenses  in  which  either  respondent 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 
Further,  all  of  respondents'  privileges  of 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

II.  Respondents  Wilfried  Lange  and 
Purchasing  Pool  Company,  both  with  an 
address  at  Grasslfinger  Str.  61,  8038 
Grobenzell,  West  Germany,  their 
successors  or  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  or  that  are  otherwise 
subject  to  the  Regulations.  Without 
limiting  the  generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  of 
capacity:  (a]  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department,  (b)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  reexport  authorization,  or 
any  document  to  be  submitted 
therewith,  (c)  in  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document,  (d)  in 
carrying  on  negotiations  with  respect  to, 
or  in  receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  from  the  United 
States,  or  to  be  exported,  and  (e)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 


commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Reg\ilations. 

HI.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  either 
respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

IV.  No  person,  form,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  either  respondent  or 
any  related  party  may  obtain  any 
benefit  therefrom  or  have  any  interest  or 
participation  therein,  directly  or 
indirectly:  (a)  Apply  for,  obtain,  transfer, 
or  use  any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part  or  to 
be  exported  by,  to,  or  for  either 
respondent  or  any  related  party  denied 
export  privileges;  or  (b)  order,  buy, 
receive,  use,  sell,  deliver,  store,  dispose 
of,  forward,  transport,  finance,  or 
otherwise  service  or  participate  in  any 
export,  reexport,  transshipment,  or 
deversion  of  any  commodity  or  technictJ 
data  exported  or  to  be  exported  from  the 
United  States. 

V.  In  accordance  with  the  provisions 
of  Section  388.19(e)  of  the  Regulations, 
either  respondent  may,  at  any  time, 
appeal  this  temporary  denial  order  by 
filing  with  the  Office  of  Administrative 
Law  Judges,  U.S.  Department  of 
Commerce,  Room  H-6716, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  a  full  written 
statement  in  support  of  the  appeal. 

VI.  This  order  shall  remain  in  effect 
for  60  days. 

vn.  In  accordance  with  the  provisions 
of  S  388.19(d)  of  the  Regulations,  the 
Department  may  seek  renewal  of  this 
temporary  denial  order  by  filing  a 
written  request  not  later  than  20  days 
before  the  expiration  date.  Either 
respondent  may  oppose  a  request  to 
renew  this  temporary  denial  order  by 
filing  a  written  submission  with  the 
Assistant  Secretary  for  Export 
Enforcement,  which  must  be  received 


not  later  than  seven  days  befor  the 
expiration  date  of  this  order.  The 
Regulations  further  provide  that  either 
repondent  may  request  a  hearing 
concerning  the  July  2Q,  1988  request. 

A  copy  of  this  order  shall  be  served 
on  each  respondent  and  this  order  shall 
be  published  in  the  Federal  Register. 

Effective  Date:  August  19. 1938. 

G.  Philip  Hughes, 

Assistant  Secretary-  for  Export  Enforcement 
[FR  Doc.  88-19374  Filed  8-25-88;  8:45  am] 

BILUNQ  CODE  3301-01-M 


National  Oceanic  and  Atmospheric 
Administration 

Caribbean  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Caribbean  Fishery  Management 
Council's  Administrative  Committee  will 
convene  a  public  meeting  on  August  29, 
1988,  at  9  a.m.,  at  the  Council's  office 
(address  below),  and  on  August  30, 1988, 
also  at  9  a.m.,  at  the  Hotel  Pierre. 
Santurce,  Puerto  Rico,  to  discuss  issues 
related  to  the  Committee's  regular 
administrative  operations. 

For  further  information  contact  the 
Caribbean  Fishery  Management 
Council,  Banco  de  Ponce  Building,  Suite 
1108.  Hato  Rey,  PR  00918-2577;  (809) 
753-4926. 

Date:  August  23. 198& 
Ann  D.  Teibush, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  88-19449  Filed  8-25-88;  8:45  am] 

BILIJN6  CODE  3510-2Mi 


Gulf  Of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AOENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  and  its 
Committees  will  convene  public 
meetings  at  the  Embassy  Suites  Hotel, 
440  West  Cypress  Street,  Tampa,  FL,  as 
follows: 

Council— On  September  13, 1988,  at 
8:30  a.m.,  will  discuss  the  Habitat 
Protection  Committee  and  Budget 
Committee  actions,  review  the  Red 
Drum  Amendment  3  Options  Paper  and 
select  an  Economic  Stock  Assessment 
Group,  approve  Draft  Amendment  3  to 
the  Mackerel  Fishery  Management  Plan 
(FMP),  establish  a  public  hearing 
schedule,  and  continue  discussion  of  the 
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Mackerel  Amendment  4  Options  Paper. 
A  public  conuneat  period  will  be 
allowed  from  l:30p.oi.  to  2  pjn.  The 
public  meeting  will  recess  at  5  pjn.,  and 
reconvene  on  September  14  at  8:30  ajn., 
to  continue  review  of  the  Reef  Fish 
Amendment  1  Options  Paper.  Public 
testimony  will  be  alk)wed  from  8:30  a.m. 
to  9:30  a.m.,  and  there  also  will  be 
selection  of  a  Reef  Fish  Stock 
Assessment  Group.  The  public  meeting 
will  recess  at  5  p.ra.,  reconvene  on 
September  15  at  8:30  a.m..  to  continue 
review  of  the  Reef  Fish  Amendment  1 
Options  Paper,  review  the  Spiny  Lobster 
Amendment  2  Options  Paper,  hear  a 
summary  of  the  Cbainsen's  meeting  and 
the  South  Atlantic  Fishery  Management 
Council's  Liaison  Report,  elect  a 
Chairman  and  Vice  Chairman,  and  will 
adjourn  at  5  p.m. 

Committees — On  September  12  at  1 
p.m.,  will  convene  with  a  public  meeting 
of  the  Habitat  Protection  Committee  and 
recess  at  5  pjn.  A  pubHc  meeting  of  the 
Budget  CoBamittee  will  cimvene  at  4  p.m. 
in  the  Collins  Suite,  and  will  recess  at  5 
p.m.  F(v  further  infonnation  contact 
Wayne  E.  Swingle.  Execative  Director, 
Gulf  of  Mexico  Fishery  Management 
Coandl,  5401  West  Kennedy  Boulevard. 
Suite  881.  Tampa.  FL  33809;  telephone: 
(813)  228-2815. 

Date;  Aoguat  22, 1988. 
Ann  D.  Teitrash, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-19450  Filed  8-25-8S;  8:45  am] 

BIUJNO  CODE  3$1»-23-« 

North  Pacific  Rshary  llanagenMnt 
Council:  Public  Iteetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  North  Pacific  Fishery 
Management  Council  has  scheduled 
separate  public  meetings  at  the  National 
Marine  Fisheries  Service,  Northwest  and 
Alaska  Fisheries  Center,  Rooms  2143 
and  2079,  Building  4,  7600  Sand  Point 
Way,  NE.,  Seattle,  WA  of  its  Gulf  of 
Alaska  Groundfish  Plan  Team  and  its 
Bering  Sea/Aleutian  Islands  Groundfish 
Plan  Team,  to  discuss  development  of 
Resource  Assessment  Docimients 
[RAD),  deriving  estimates  of  acceptable 
biological  catch  (ABC)  for  commercial 
goundHsh  species,  and  reviewing 
bycatch  rates. 

The  Gulf  of  Alaska  Groundfish  Plan 
Team  public  meeting  will  convene  on 
September  6. 1988.  at  9  a.m„  and  will 
continue  as  necessary  through 
September  9.  The  Bering  Sea/ Aleutian 
Islands  Groundfish  Plan  Team  meeting 


also  will  convene  on  September  S  at  9 
a.m.,  continuing  as  necessary  throu^ 
September  9.  For  further  infomalian 
contact  Steve  Davis  or  Denby  Lloyd, 
North  Pacific  Fishery  Management 
Council.  P.O.  Box  103138,  Anchorage, 
AK  99510;  telephone:  (907)  271-2809. 

Date:  August  22,  1988. 

.\nn  D.  Teibosh. 

Acting  Director,  Office  of  Fisheries 
Consenratian  and  Maitagement,  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-1S451  Filed  a-25-8a;  8:45  am) 

BIUJNO  CODE  3S«S-a-M 


COMMTTEE  FOR  THE 
IMPLEIKNTATION  OF  TEXTILE 
AGREEiUENTS 

Ad|u8tin«nt  of  Import  Limits  for 
CMrtaio  Cotton  and  Man4lade  FilMr 
Textllo  Products  Produced  or 
iManufacturod  In  Pakistan 

August  23, 1988. 

ASENCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE  September  1. 1988. 
AUTHORmr:  Executive  Order  11651  of 
March  3, 1972,  as  amended;  section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.G  1854). 
FOR  FUITTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6498.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 

ciurent  limit  for  Group  II  and  the  limits 
for  certain  categories  in  Groups  I  and  III 
are  being  increased  for  carryover.  In 
addition,  the  current  limits  for 
Categories  336  and  342  are  being 
reduced  for  carryforward  used  in  1987. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  it 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16, 
1987).  Also  see  53  FR  51,  pubiiahed  on 
January  4. 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 


to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  23, 1988. 
Commissioner  of  Customs. 
Department  of  the  Treoaiuy.  Washington.  DC 
20220. 

Dear  Mr.  Commissioner:  This  cbrectiv* 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  30, 1907  bjr  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  A^vements,  concerning  Imports 
into  the  United  States  of  certain  cotton  and 
mem-made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
daring  the  period  which  began  on  January  1. 
1988  and  extends  tliroi^  December  31, 1988. 

Effective  on  September  1. 1980,  the 
directive  of  December  30. 1987  is  being 
amended  to  adjust  the  hraits  for  cotton  and 
man-made  fiber  textile  products  is  tlie 
following  categories,  as  provided  under  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Pakistan: 


Category 

A^ustod  T  wetvB  -  Month 
Luni' 

Levels  in  Group  h 

226 

21,651.564  squwe  yds. 

313 ._       .... 

59,137,059  square  yds. 

315 — 

56.170,758  square  yds. 

334 _. 

46,881  doz. 

335 

54,960  doz. 

336 .-. 

141351  doe. 

342 

82,219  doz. 

Group  H: 

200,201,218-225, 

67,274301  square  yds. 

227.  229.  239,  300, 

301.  314.  317,  32S, 

330,  332.  333,  337. 

345,  349.  360,  353, 

354,  359.  360-362, 

369-S.»  and  369- 

O.'  as  a  group. 

Levels  in  Group  Rl: 

636..    

d4,12e  doz. 

647/648 _ 

500,092  doz. 

■  Tbe  Nmits  tiave  not  bean  adjusted  to  account  for 
any  irnporis  esqiorted  after  December  31,  1987. 

Mn  Category  369-3,  only  TStiSA  nuntta 
366.2840. 

»ln  Category  369-0,  alt  TSUSA  numbers  except 
365.6615,  366.172a  366.1740,  366.1965,  386.2020. 
366.2040,  366.2420,  366.2440.  366.2S40  vid 
366.2860. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actioae  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553taKl). 
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Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  88-194d9  Filed  8-25-88;  8:45  am] 
BILJJNO  CODE  3S10-OR-M 


Amendment  to  tlie  Export  Visa 
Arrangement  for  Certain  Cotton 
Textile  Products  From  India 

August  23. 1988. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending  the 
visa  arrangement. 

EFFECTIVE  DATE:  September  1, 1988. 

AUTHORrrv:  Executive  Order  11651  of 
March  3. 1972,  as  amended;  Section  204 
of  the  Agricultural  Act  of  1958,  as 
amended  (7  U.S.C.  1854). 
FOR  FURTHER  INFORMATION  CONTACT 
Jennifer  Tallarico,  International  Trade 
Sepcialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION:  The 

existing  export  visa  arrangement 
between  the  Governments  of  the  United 
States  and  India  is  being  amended  to 
provide  for  the  use  of  visas  for 
Categories  369-S  (shop  towels)  and  369- 
0  (other  than  shop  towels).  Shipments 
produced  or  manufactured  in  India  and 
exported  from  India  on  and  after 
September  1, 1988  which  are 
accompanied  by  a  visa  for  Category  389 
will  be  denied  entry  without  the  correct 
part-category  designation. 

A  copy  of  the  current  agreement  is 
available  from  the  Textiles  Division. 
Economic  Bureau.  U.S.  Department  of 
State,  (202)  647-1998. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  published  on  December  16. 
1987).  Also  see  44  FR  68504.  published  in 
the  Federal  Register  on  November  29, 
1979. 

James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committeo  for  the  Implefnentation  of  Textile 
Agreements 

August  23. 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 


Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  28, 1979,  as 
amended,  by  the  Chainnan,  Committee  for 
the  Implementation  of  Textile  Agreements. 
This  directive  concerns  export  visa 
requirements  for  certain  cotton,  wool,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  India. 

Effective  on  September  1, 1988,  you  are 
directed  to  amend  further  the  November  28, 
1979  directive  to  require  export  visas  for 
Categories  389-S  >  and  389-0  *  for 
merchandise  produced  or  manufactured  in 
India  and  exported  from  India  on  or  after 
September  1, 1988.  Shipments  accompanied 
by  visas  issued  as  Category  369  which  are 
exported  from  India  on  or  after  September  1, 
1988  shall  l>e  denied  entry  without  the  correct 
part-category  designation. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-19428  Filed  8-25-68;  8:45  am] 

BtLLiNG  CODE  SSHMMMI 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1988;  Proposed 
Additions;  Correction 

In  FR  Doc.  88-17142  appearing  at  page 
28680  in  the  issue  for  Friday,  July  29. 
1988.  make  the  following  correction: 

On  page  28681.  2nd  column,  under 
CLASS  8410,  Shirt  Woman's,  on  the 
sixth  line  from  the  bottom,  NSN  8410- 
01-224-6078  should  read  8410-01-105- 
2505. 

Because  of  this  change,  the  time  for 
receipt  of  comments  on  the  proposed 
additions  of  these  commodities  is 
extended  until  September  12, 1988. 
E.R.  Alley.  Jr.. 
Deputy  Executive  Director. 
[FR  Doc.  88-19418  Filed  8-25-88;  8:45  am) 

WLLMO  CODE  6U0-S3-M 

Procurement  List  1988;  Additions 

AGENCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  procurement  list. 


SUMMARY:  This  action  adds  to 
Procurement  List  1988  miUtary  resale 
commodities  to  be  produced  and  a 
service  to  be  provided  by  workshops  for 
the  blind  or  other  severely  handicapped. 

EFFECTIVE  DATE:  September  26, 1988. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

E.R.  Alley.  Jr.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION: 

On  June  3  and  June  24, 1988,  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
pubUshed  notices  (53  F.R.  20359  and 
23783)  of  proposed  additions  to 
Procurement  List  1988,  December  10, 
1987  (52  FR  46926). 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  military  resale 
commodities  and  service  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  46- 
48c  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  military  resale  commodities  and 
service  Hsted. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
military  resale  commodities  and  provide 
the  service  procured  by  the  Government. 

Accordingly,  the  following  military 
resale  commodities  and  service  are 
hereby  added  to  Procurement  List  1988: 
Military  Resale  Item  Nos.  and  Name 
No.  040    Pen.  Twist  Action.  Black  Ink 
No.  041     Pen,  Twist  Action,  Blue  Ink 
Service 
Janitorial/Custodial,  Federal  Building 

and  Interagency  Motor  Pool, 

Louisville,  Kentucky 
E.R.  Alley,  Jr., 
Deputy  Executive  Director. 
[FR  Doc.  88-19416  Filed  8-25-88;  8:45  am] 

BOUNQ  CODE  6*20-3»-M 


'  In  Category  369-}>,  only  TSUSA  number 
366.2840. 

»  In  Category  369-0,  all  TSUSA  numbers  except 
366.2840. 


Procurement  List  1988;  Proposed 
Additions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 
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ACnON:  Proposed  additioos  to 
procwemeiUUst 

summary:  The  Cominittee  has  received 
proposals  to  add  to  Procurement  List 
1988  a  connnodity  to  be  produced  and 
services  to  be  providBd  bf  woikr'  ^ne 
for  the  blind  and  other  aeverely 
handicapped. 

Conments  Mest  Be  Received  on  or 
Before:  September  28, 1968 
AOORCSS:  CooiBittee  fn- Purchase  bom 
the  Blind  aad  Otker  Severely 
Handicapped,  Crystal  Square  5.  Ssite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOR  niRTtfER  INHMMUmON  CONTACR 
E.R.  Alley,  Jr.  (703)  557-1145. 
SUPPLEMENTART  INFORMATION: 

This  notice  is  publisfaed  pursuant  to  41 
U.S.C.  47(a)(2j  and  41  CTR  51-2.6.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actimis. 

If  the  Committee  approves  fte 
proposed  additions,  all  entities  of  the 
Federal  Gorenuneut  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  Ae  following 
comiBodity  and  services  to  Procurement 
List  1988,  December  10, 1987  (52  FR 
48926). 
Commodity 

Blanket,  Bed    7210-00-177-eee 
Servicea 
Commissary  Shelf  Stocking  and 

Custodial  Service,  Langley  Air  Force 

Base,  Virginia 
Commissary  Warehouse  Service, 

Langley  Air  Force  Base,  Virginia 
EJL  Alley.  )r.. 
Deputy  Executive  Director. 
[FR  Doa  86-19417  Filed  8-20-88;  8:45  am] 

BtUJtWCOOEl 


DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Sserctary 

Dependant's  Education  Advisory 
Council 

ACTION:  Renewal  of  dw  Advisory 
Council  on  Dependent's  Education. 

SUMMARY!  Under  the  provisions  of  Pub. 
L.  92-463,  "Federal  Advisory  Committee 
Act,"  notice  is  hereby  given  that  the 
Advisory  Council  on  Dependent's 
Education  has  been  determined  to  be  in 
the  public  interest  and  has  been 
renewed. 

The  Advisory  Council  on  Dependent's 
Education  advises  the  Assistant 


Secretary  of  Defense  for  Force 
Management  and  Personnel  and  other 
Defense  Department  ofBcials  on 
recommended  policies  for  operation  of 
the  OoD  dependents'  ''<^^yT^»^Mt  system 
with  respect  to  cuniciilaim  selection. 
adminietiatiaii.  and  fuactioMag  of  the 
system.  The  Cooncii  also  provides 
information  regarding  primary  and 
secondary  education  with  respect  to 
program  and  practices  which  have 
been  fotmd  to  be  effective  in  other 
Federal  agencies  and  die  academic 
sector,  and  Yi^acb  nay  have  oppycatioa 
in  the  DoD  education  system. 
Linda  M.  Bymim, 

AJtentateOSDPedePidRegiaterLiataa 
Officer,  Department  ofDefeaae. 

August  29,  tM8. 

[Fit  Doc.  Bft-19472  Filed  S-Z5-8B;  8:45  am] 

sajjoa  COK  iai»«vii 


Education  of  Handicapped 
Dependents,  Overseas  Dependents 
Sctiools  National  Advisory  Panel 

action:  Renewal  of  the  Overseas 
Dependents  Schools  National  Advisory 
Panel  on  the  Education  of  Handicapped 
Dependents. 

SUMMARY:  Undo-  the  provisions  of  Pub. 
L  92-463.  "Federal  Advisory  Committee 
Act,"  notice  hereby  given  that  the 
Overseas  Dependents  Schools  National 
Advisory  Panel  on  the  Education  of 
handicai^>ed  Dependents  hss  been 
detersnned  to  be  in  the  pufaUc  interest  in 
connection  with  the  per6rmance  of 
duties  in^wsed  on  the  Department  of 
Defense  by  law,  and  has  been  renewed. 

The  Overseas  Dependents  Schools 
National  Advisory  Panel  on  the 
Education  of  Handicapped  Dependents 
advises  the  Assistant  Secretary  of 
Defense  for  Force  Management  and 
Personnel  and  other  Defense 
Department  officials  on  policies  for 
meeting  the  needs  of  handicapped 
children  within  the  Department  of 
Defense  Dependents  Schools  (Dd[)DS) 
educational  system.  The  panel  makes 
recommendations  on  programs  and 
budget  levels  and  comments  publicly  on 
any  proposed  rules  regulations,  or 
standards  regarding  the  education  of 
handicapped  children  in  DoDDS. 
Linda  M.  Bynum, 

Alternate  OSDFederaJ  Register  Liaiaon 
Officer,  Department  ofDefenae. 

August  23. 1988. 

[FR  Doc.  88-19473  Filed  8-2*-88r  8:45am] 

BiLUNQ  CODE  3810-4V.M 


Defense  Science  Board  Task  Force  on 
Def enae  Mapping  Agency;  Advteory 

ACTKMi:  Notice  of  advisory  conunittee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  DeCense  Mopping  Agency 
will  meet  in  ciooed  session  on  October 
19-20, 1988  at  the  Fentoaan.  Arhngton. 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Deportssent  of 
Defense.  At  this  meeting  the  Task  Force 
will  study  the  Defense  Mapping  Agency 
and  ascertain  whether  or  not  the 
mecfaaniam  exist  within  DMA  to  meet 
the  needs  of  weapons  S3rstenis 
developers  and  operators  with  respect 
to  resources,  capabilities,  and 
procedures. 

In  accordance  with  section  10(d}  of 
the  Federal  Advisory  Conunittee  Act 
Pub.  L  92-163,  as  amended  (5  U.S.C. 
App.  U,  (1982)],  it  has  been  determined 
that  Uiis  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C 
5S2b(c]  (1)  [1982).  and  that  accordingly 
this  meeting  will  be  closed  to  the  public 
August  23, 1988. 

Linda  M.  Bymm. 

Altemate  OSD  Federal  RegiUer  Uaaon 
Officer,  Departiaeat  ofDefeate. 
[FR  Doc.  88-19474  Rled  8-25-88;  8:45  am) 
I  ooee  Mw-fli-M 


Department  of  ttw  Air  Force 
Scientific  Adviaory  Board;  Meeting 

August  23, 1988. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Aircraft 
Infrastmcture — Subsystem  and 
Component  ReliabiHty  Improvement 
Research  and  Development  Needs  will 
meet  on  September  12-14, 1988,  from 
8:00  a.m.  to  5:00  p.m..  at  the  Pentagon. 
Washington  DC. 

The  purpose  of  this  meeting  is  to 
prepare  a  briefmg  to  the  Assistant 
Secretary  of  the  Air  Force  for 
Acquisition.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
hsted  in  section  552b(c)  of  Title  5. 
United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public 
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For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (202) 
697-4648. 

Patsy  |.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-19444  Filed  ft-2&-8e:  8:45  am] 

BIUINO  CODE  3B1(M)1-M 


Department  of  the  Army 

Army  Science  Board,  Open  Meeting; 
Ad  Hoc  Subgroup  on  Human 
Dimensions  in  Army  Safety 

In  accordance  with  section  10[a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463],  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASBj. 

Dates  of  Meeting:  September  13  and 
14. 1988. 

Time:  0800-1700  hours,  September  13; 
0800-1430  hours,  September  14. 

Place:  Fort  Rucker,  Alabama. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  on  Human  Dimensions  in 
Army  Safety  will  conduct  its  initial 
meeting  at  the  United  States  Army 
Safety  Center  (USASC).  Fort  Rucker, 
Alabama.  Briefings  will  be  conducted  by 
various  members  of  the  USASC  staff  as 
well  as  a  representative  from  the  Army 
General  Counsel.  Past,  current  and 
planned  actions  will  be  discussed  in 
accordance  with  the  Terms  of 
Reference.  This  meeting  is  open  to  the 
public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in 
the  maimer  permitted  by  the  committee. 
The  ASB  Administrative  Officer,  Sally 
Warner,  may  be  contacted  for  further 
information  at  (202)  695-3039/7046. 
Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  88-19376  Filed  8-25-88;  8:45  am] 
Biuma  CODE  s7io-as-M 


Army  Science  Board,  Closed  Meeting; 
Steering  Group 

In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463],  annoimcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB]. 

Dates  of  Meeting:  September  15. 1988. 

Time  of  Meeting:  0900-1630  hours. 

Place:  Alexandria.  VA. 

Agenda:  The  Army  Science  Board 
Steering  Group  will  meet  to  discuss 
future  Army  Science  Board  study  topics 
and  potential  Summer  Studies  as  well  as 
received  a  briefing  from  Commanding 
General.  AMC.  on  how  the  Army 
Science  Board  can  provide  assistance. 


This  meeting  will  be  closed  to  the  public 
in  accordance  with  section  552b(c]  of 
Title  5.  U.S.C.,  specifically  subparagraph 
(1]  thereof,  and  Title  5.  U.S.C.  Appendix 
2,  subsection  10(d].  The  classified  and 
unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  Contact  the  Army  Science 
Board  Administrative  Officer,  Sally 
Warner,  for  further  information  at  (202) 
695-3039  or  695-7046. 
Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  88-19375  Filed  8-25-88:  8:45  am] 

nUJNG  CODE  371(M»-M 


DEPARTMENT  OF  EDUCATION 
Education  Appeal  Board 

agency:  Department  of  Education. 
action:  Notice  of  Applications  for 
Review  Accepted  for  Hearing  by  the 
Education  Appeal  Board. 

SUMMARY:  This  notice  lists  the 
applications  for  review  accepted  for 
hearing  by  the  Education  Appeal  Board 
(the  Board)  between  April  20, 1988,  and 
July  27. 1988.  The  Chairman  has 
prepared  a  siunmary  of  each  appeal  to 
help  potential  intervenors.  In  addition, 
the  notice  explains  how  interested  third 
parties  may  intervene  in  proceedings 
before  the  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Honorable  Ernest  C.  Canellos, 
Chairman.  Education  Appeal  Board,  400 
Maryland  Avenue.SW.  (Room  3053. 
FOB-6].  Washington.  DC  20202. 
Telephone:  (202)  732-1754-3724. 
SUPPLEMENTARY  INFORMATION:  Under 
sections  451  through  454  of  the  General 
Education  Provisions  Act  (20  U.S.C.  1234 
et  seq.),  the  Board  has  authority  to 
conduct  (1)  audit  appeal  hearings,  (2) 
withholding,  termination,  and  cease  and 
desist  hearings  initiated  by  the 
Secretary  of  Education  (the  Secretary), 
and  (3)  other  proceedings  designated  by 
the  Secretary  as  being  within  the 
jurisdiction  of  the  Board. 

The  Secretary  has  designated  the 
Board  as  having  jurisdiction  over  appeal 
proceedings  related  to  final  audit 
determinations,  the  withholdiong  or 
termination  of  funds,  and  cease  and 
desist  actions  for  most  grant  programs 
administered  by  the  Department  of 
Education  (the  Department).  The 
Secretary  also  has  designated  the  Board 
as  having  jurisdiction  to  conduct 
hearings  concerning  most  Department- 
administered  programs  that  involve  (a)  a 
determination  that  a  grant  is  void,  (b) 


the  disapproval  of  a  request  for 
permission  to  incur  an  expenditure 
during  the  term  of  a  grant,  or  (c) 
determinations  regarding  cost  allocation 
plans  or  special  rates  negotiated  with 
specified  grantees. 

Regulations  governing  Board 
jurisdiction  and  procedures  are  set  forth 
in  34  CFR  Part  78. 

Applications  Accepted 

Appeal  ofAspira,  Inc.  de  Puerto  Rico 
(Aspira),  Docket  No.  6(270)88.  ACN:  02- 
60505 

Aspira  appealed  a  final  letter  of 
determination  issued  by  Grants  and 
Contracts  Service  (GCS).  The  underlying 
audit  reviewed  expenditures  and  the 
administration  of  the  'Talent  Search 
Program"  grant  conducted  between  July. 
1985.  and  June  20. 1988. 

GCS  determined  that  Aspira  failed  to 
maintain  appropriate  documentation  to 
substantiate  employee  salary,  fringe 
benefits,  and  indirect  costs  charged  to 
the  grant. 

The  Department  seeks  a  refund  of 
$40,075.  Aspira  contests  GCS'  method  of 
cost  calciilation  and  argues  that  only 
$8,680  should  be  subject  to  refund. 

Appeal  of  Glenpool  School  District, 
Docket  No.  7(271)88;  ACN:  06-60500 

Glenpool  School  District  (Glenpool) 
appealed  a  final  letter  of  determination 
issued  by  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education. 
The  underlying  audit  reviewed  programs 
conducted  imder  Part  A  of  the  Indian 
Education  Act  between  July  1, 1982,  and 
May  8, 1986.  The  Under  Secretary  has 
designated  the  Board  as  the  forum  for 
this  appeal. 

The  Assistant  Secretary  concluded 
that  Glenpool  submitted  to  the 
Department  overstated  counts  of  Indian 
children  which  resulted  in  the 
overpayment  of  Part  A  grant  funds 
during  fiscal  years  1983  through  1986. 

The  Department  seeks  a  refund  of 
$191,246.  Glenpool  disputes  all  liability. 

Appeal  of  the  State  of  Michigan,  Docket 
No.  8(272)88;  ACN:  05-70304 

The  State  appealed  a  final  letter  of 
determination  issued  by  the  Grants  and 
Contracts  Service  (GCS).  As  pertinent. 
the  underlying  audit  reviewed  costs 
attributed  to  the  National  Origin 
Desegregation  Program  conducted 
between  October  1, 1983,  and  September 
30, 1985. 

GCS  determined  that  employee  salary 
and  other  related  expenses  charged  to 
the  subject  program  were  not  supported 
by  the  required  time  distribution 
records. 
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The  Department  seeks  a  refund  of 
$289,784.  The  State  disputes  all  Hability. 

Appeal  of  the  University  of  California, 
Docket  No.  9(273)88 

The  University  appealed  a  1988 
funding  decision  of  Grants  and 
Contracts  Services  (GCS)  to  void  a  grant 
for  the  National  Cancer  for  Research  in 
Vocational  Education.  The  grant,  which 
was  awarded  on  January  4, 1988,  for  a  5- 
year  project  period,  was  voided 
effective  April  12, 1988,  consistent  with 
the  U.S.  District  Court's  order  "that  the 
Secretary  vacate  the  designation  of  the 
University  of  California  at  Berkeley  as 
the  National  Center  for  Research  in 
Vocational  Education  *  *  *" 

The  University  disputes  GCS'  use  of  a 
voiding  procedure,  rather  than 
termination  proceedings,  and  seeks 
reimbursement  for  $501,000,  the  smn  of 
the  costs  incurred  from  the  date  of 
award  to  the  date  of  voiding.  The 
Department  disputes  all  liability. 

Appeal  of  the  State  of  Louisiana,  Docket 
No.  10(274)88,  ACN:  06-60304 

The  State  appealed  a  Hnal  letter  of 
determination  issued  by  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education.  The  underlying  audit 
reviewed  expenditures  charged  to  the 
Migrant  Education  Program  conducted 
during  Hscal  year  1984. 

The  Assistant  Secretary  concluded 
that  equipment  purchases  made  during 
the  period  failed  to  follow  established 
procurement  procedures  and  were 
improperly  charged  to  the  Migrant 
Education  Program. 

The  Department  seeks  a  refund  of 
$145,553.  The  State  disputes  all  liability. 

Appeal  of  the  State  of  Louisiana,  Docket 
No.  11(275)88,  ACN:  06-72008 

The  State  appealed  a  final  letter  of 
determination  issued  by  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education.  The  underlying  audit 
reviewed  progarms  conducted  under 
Chapter  2  of  the  Education 
Consolidation  and  Improvement  Act 
during  fiscal  year  1985. 

The  Assistant  Secretary  sustained  the 
auditor's  fmding,  concluding  that  the 
State  had  supplanted  funds  during  the 
period  in  issue. 

The  Department  seeks  a  refund  of 
$75,012.  The  State  disputes  all  liability. 

Appeal  of  the  State  of  Massachusetts, 
Docket  No.  12(276)88.  ACN:  01-30017 

The  State  appealed  a  final  letter  of 
determination  issued  by  the  Assistant 
Secretary  for  Special  Education  and 
Rehabilitative  Services.  The  underlying 
audit  reviewed  expenditures  made 
under  Part  B  of  the  Education  of  the 


Handicapped  Act  (EHA-B)  by  the 
Watertown  School  District  (Watertown) 
during  fiscal  years  1983  and  1984. 

The  Assistant  Secretary  modified  the 
auditor's  finding  regarding  the  actual 
pupil  count,  concluding  that  the  State 
and  Watertown  failed  to  maintain 
adequate  documentation  which  would 
support  the  purported  pupil  population. 

The  Department  seeks  a  refund  of 
$48,535.  The  State  disputes  all  liability. 

Appeal  of  Everett  Community  College. 
Docket  No.  13(277)88,  ACN:  10-82010 

The  College  appealed  a  final  letter  of 
determination  issued  by  Grants  and 
Contracts  Services  (GCS).  The 
underlying  audit  reviewed  various 
grants  administered  by  the  College 
between  July  1, 1984,  and  June  30, 1985. 

GCS  sustained  the  auditor's  findings 
and  concluded  that  the  College  had 
failed  to  maintain  adequate  salary 
distribution  records  for  employees 
whose  time  was  charged  to  more  than 
one  grant  program. 

The  Department  seeks  a  refund  of 
$7,226.  The  College  disputes  all  liability. 

Intervention 

Regulations  in  34  CFR  78.43  provide 
that  an  interested  person,  group,  or 
agency  may  file  an  application  to  the 
Board  Chairman  to  intervene  in  an 
appeal  before  the  Board. 

An  application  to  intervene  must 
indicate  to  the  satisfaction  of  the  Board 
Chairman  or,  as  appropriate,  the  Panel 
Chairperson,  that  the  potential 
intervenor  has  an  interest  in,  and 
information  relevant  to,  the  specific 
issues  raised  in  the  appeal.  If  an 
application  to  intervene  is  approved,  the 
intervenor  becomes  a  party  to  the 
proceedings. 

Applications  to  intervene,  or 
questions,  should  be  addressed  to  the 
Board  Chairman  at  the  address  provided 
above. 

(20  U.S.C.  1234) 

(Catalog  of  Federal  Domestic  Assistance  No. 
not  applicable) 

Dated:  August  19. 1988. 
Michelle  Easton, 
Acting  Deputy  Undersecretary, 
Intergovernmental  and  Interagency  Affairs. 
[FR  Doc.  88-19488  Filed  8-25-88:  8:45  am] 

BILLINO  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award  Intent  To 
Award  Grant  to  Vnm  Virginia  Coal 
Council 

AQENCY:  Department  of  Energy. 


ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.7(b)(2),  it  is  making  a 
noncompetitive  financial  assistance 
award  under  Grant  Number  DE-FGOl- 
88FE61637  to  the  Virginia  Coal  Council 
for  its  tenth  annual  conference  and 
exposition. 

Scope:  This  grant  will  partially  fund 
the  Virginia  Coal  Council's  tenth  annual 
conference  and  exposition,  "Virginia 
Ports:  Expanding  Applachian  Coal's 
Horizons."  The  conference  will  address 
issues  faced  by  the  Appalachian  coal 
industry  and  highlight  the  expanded 
international  market  opportimities  that 
should  result  fi-om  the  deepening  of 
Virginia's  ports.  The  program  will 
feature  presentations  on  electrical  and 
industrial  markets;  legislative  issues; 
inland,  port  faciUties  and  ocean 
transportation;  and  international  coal 
users. 

This  conference  will  benefit  the  public 
by  bringing  together  Coal  producers, 
worldwide  coal  consumers,  government 
agencies  and  officials,  leaders  in 
research  and  development,  and 
representatives  from  all  phases  of  the 
transportation  industry  to  search  for 
better  markets  for  Appalachian  coal 
domestically  and  overseas. 

In  accordance  with  10  CFR 
600.7(b)(2)(i)(B),  negotiations  will  be 
conducted  only  with  the  Virginia  coal 
Council.  The  conference  will  be 
conducted  by  the  Virginia  Coal  Council; 
however,  DOE  support  would  enhance 
the  public  benefits  by  increasing  the 
cooperative  information  exchange 
among  key  DOE  and  industrial 
participants.  There  is  no  known  other 
entity  which  is  conducting  or  is  planning 
to  conduct  such  a  conference  on 
Appalachian  coal  in  the  near  future. 

The  term  of  this  grant  shall  be  from 
September  13  through  September  15, 
1988.  The  project  cost  is  estimated  at 
$35,350,  of  which  the  share  contributed 
by  DOE  will  be  $15,000. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Office  of 
Procurement  Operations,  ATTN:  Lisa 
Jones,  MA-452.1, 1000  Independence 
Ave.,  SW..  Washington,  DC  20585. 

Edward  T.  Lovett, 

Director,  Contract  Operations  Division  "A  " 

Office  of  Procurement  Operations. 

[FR  Doc.  88-19477  Filed  8-25-88;  8:45  am) 
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Economic  Regulatory  Administration 
[ERA  Docfctt  No.  88-4S-NG] 

Consolidated  Fuel  Corp.;  Application 
to  Import  and  Export  Natural  Gas  From 
and  to  Canada  and  Mexico 

AQENCY:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  application  for 
blanket  authorization  to  import  and 
export  natural  gas  from  and  to  Canada 
and  Mexico. 

.  summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notices  of  receipt 
on  July  27, 1988,  of  an  application  filed 
by  Consolidated  Fuel  Corporation 
(Consolidated]  for  blanket  authorization 
to  import  and  export  up  to  100  Bcf  of 
natural  gas  from  and  to  Canada  and 
Mexico,  over  a  two-year  period 
beginning  on  the  date  of  first  delivery. 

The  company  intends  to  utilize 
existing  pipeline  facilities  for  the 
transportation  of  the  volumes  to  be 
imported  or  exported  and  to  submit 
quarterly  reports  detailing  each 
transaction. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
conunents  are  invited. 
DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  September  26, 1988. 
FOR  FURTHER  INFORMATION  CONTACr 
John  Boyd,  Natiu-al  Gas  Division, 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  GA-076, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  585-4523. 
Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION: 
Consolidated,  a  Delaware  corporation 
with  its  principal  place  of  business  in 
Dallas,  Texas,  is  marketer  of  natural 
gas.  It  intends  to  import  and  export  gas, 
either  for  its  own  account  or  as  agent  on 
behalf  of  both  suppliers  and  puchasers, 
including  local  distribution  companies, 
pipelines,  and  commercial  and  industrial 
end-users.  According  to  the  application, 
the  authority  requested  by  Consolidated 
comtemplates  the  following  types  of 
import  and  export  transactions;  (1) 
Importation  of  supplies  nf  Canadian  and 


Mexican  natural  gas  for  consumption  in 
U.S.  markets;  (2)  importation  of 
Canadian  natural  gas  for  eventual  return 
(via  export]  to  Canadian  markets;  (3) 
exportation  of  domestically  produced 
natural  gas  for  consumption  in  Canadian 
and  Mexican  markets;  and  (4) 
exportation  of  domestically  produced 
gas  for  eventual  return  (via  import)  to 
U.S.  markets. 

These  transactions.  Consolidated 
asserts,  would  reflect  market  conditions 
existing  at  the  time  of  their  negotiation, 
and  sales  would  typically  be  on  a  best 
efforts-basis. 

In  support  of  its  application. 
Consolidated  asserts  that  the  import  of 
Canadian  and  Mexican  gas  under 
market-responsive  terms  would  make 
available  to  U.S.  consumers 
competitively-priced  spot  market  gas. 
The  import  of  Canadian  gas  for  eventual 
return  to  Canada  would  benefit  U.S. 
interests  because  it  would  improve 
pipeline  utilization,  thereby  reducing 
per-unit  transportation  and  sales  rates 
on  any  U.S.  pipelines  providing 
transportation.  Further,  an  authorization 
to  export  gas  would  permit  Consolidated 
to  make  available  to  spot  market 
purchasers  in  Canada  and  Mexico 
supplies  of  U.S.  gas  for  which  there  is  no 
present  regional  or  national  need. 
Finally,  Consolidated  maintains  that  the 
export  and  return  to  the  U.S.  of 
domestically  produced  gas  would  enable 
U.S.  consumers  who  might  not  otherwise 
be  able  to  secure  transportation  on  U.S. 
pipelines,  the  ability  to  purchase 
domestically  produced  gas  or  to  take 
advantage  of  least  cost  transportation. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE's  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  In  reviewing 
natural  gas  export  applications,  the  ERA 
considers  the  domestic  need  natural  gas 
export  applications,  the  ERA  considers 
the  domestic  need  for  the  gas  to  be 
exported,  and  any  other  issue 
determined  by  the  Administrator  to  be 
appropriate  in  a  particular  case.  Parties 
that  may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines  for  the  requested 
import  authority,  and  on  the  domestic 
need  for  gas  the  applicant  proposes  to 
export.  As  noted  above,  the  applicant 
asserts  that  import  and  export 
arrangements  transacted  under  the 
requested  authority  will  be  competitive, 
and  that  there  is  no  current  need  for 


domestic  gas  that  would  be  exported 
under  the  proposed  short-term 
arrangements.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  these  assertions. 

Consolidated  requests  that  an 
authorization  be  granted  on  an 
expedited  basis.  An  ERA  decision  on 
Consolidated's  request  for  expedited 
treatment  will  not  be  made  until  all 
responses  to  this  notice  have  been 
received  and  evaluated. 

All  parties  should  be  aware  that  if  the 
ERA  approves  this  requested  blanket 
import/export  it  may  permit  the  import 
or  export  of  the  gas  at  any  existing  point 
of  entry  and  through  any  existing 
transmission  system. 

Public  Comment  Procedures: 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
Room  GA-076,  RG-23,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  (202)  586- 
9478.  They  must  be  filed  no  later  than 
4:30  p.m.  e.d.t.  September  26. 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedure  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
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explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record.tncluding  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.318. 

A  copy  of  Consolidated's  apphcation 
is  available  for  inspection  and  copying 
in  the  Natural  Gas  Division  Docket 
Room.  GA-076  at  the  above  address. 
The  docket  room  is  open  between  the 
hours  of  8:00  a.m.,  and  4:30  p jn., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington,  DC,  August  19, 1988. 
Constance  L.  Buckley, 
Acting  Director,  Office  of  Fuels  Programs 
Economic  Regulatory  Administration. 
(FR  Doc.  88-19479  Filed  8-25-68;  8:45  amj 

BILUNO  CODE  M50-01-W 


[Docket  No.  ERA  C&E  9-18;  CwtfficatkMi 
NotkM— 23] 

Filing  of  Certification  of  Compliance; 
Coal  Capability  of  New  Electric 
Powerplants  Pursuant  to  Provisions  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  filing. 

summary:  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended  ("FUA"  or  "the  Act")  (42 
U.S.C.  8301  et  seq.],  provides  that  no 
new  electric  powerplant  may  be 
constructed  or  operated  as  a  base  load 
powerplant  without  the  capability  to  use 
coal  or  another  alternate  fuel  as  a 
primary  energy  source  (section  201(a)). 
In  order  to  meet  the  requirement  of  coal 
capability,  the  owner  or  operator  of  any 
new  electric  powerplant  to  be  operated 
as  a  base  load  powerplant  proposing  to 
use  natural  gas  or  petroleimi  as  its 
primary  energy  source  may  certify. 


pursuant  to  section  201(d),  to  the 
Secretary  of  Energy  prior  to 
construction,  or  prior  to  operation  as  a 
base  load  powerplant,  that  such 
powerplant  has  the  capability  to  use 
coal  or  another  alternate  fuel.  Such 
certification  establishes  compliance 
with  section  201(a)  as  of  the  date  it  is 
filed  with  the  Secretary.  The  Secretary 
is  required  to  publish  in  the  Federal 
Register  a  notice  reciting  that  the 
certification  has  been  filed.  One  owner 
and  operator  of  a  proposed  new  electric 
base  load  powerplant  has  filed  a  self 
certification  in  accordance  with  section 
201(d).  Fiuiher  information  is  provided 
in  the  supplementary  information 
section  below. 

SUPPLEMENTARY  INFORMATION:  The 
following  company  has  filed  a  self 
certification: 


Name 

Date 
received 

Type 
facility 

Mega- 
watt 
ca- 
pacity 

l-ocation 

Tenaska 
II,  Inc., 
Omaha, 
NE. 

8-17-88 

Cogen 
com- 
bined 
cyde. 

213 

Paris,  TX 

Amendments  to  the  FUA  on  May  21. 
1987,  (Pub.  L  100-42)  altered  the  general 
prohibitions  to  include  only  new  electric 
baseload  powerplants  and  to  provide  for 
the  self  certification  procedure. 

Issued  in  Washington,  DC,  on  August  19, 
1988. 

Constance  L.  Buckley, 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
[FR  Doc.  88-19478  Filed  8-25-88;  8:45  am] 

BILLINQ  CODE  64S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  OF88-58S-002.  et  al.] 

GWF  Power  Systems  Co^  Inc^  et  al^ 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  GWF  Power  Systems  Company,  Inc. 

(Docket  No.  QF8&-588-002J 
August  19, 1988. 

On  August  1, 1988  GWF  Power 
Systems  Company,  Inc.  (Applicant)  of 
17780  Fitch  St.,  Irvine,  CA  92714 
submitted  for  filing  3  applications  for 
certification  of  facilities  as  qualifying 
cogeneration  facilities  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 


made  that  any  of  the  submittals 
constitutes  a  complete  filing. 

The  docket  numbers,  locations  (all  in 
California),  process  steam  users  and 
electric  power  production  capacities  of 
the  3  topping-cycle  cogeneration 
facilities  are  listed  below.  Each  facility 
will  consist  of  a  coal  burning  fluidized 
bed  boiler  and  a  Rankine  cycle  steam 
turbine-generator.  Steam  is  extracted  to 
provide  process  steam.  In  each  case  the 
user  of  the  steam  is  not  affiliated  with 
the  applicant. 


Net 

Ligation  and 

electric 

DodtetNo. 

process  steam 

power 

user 

prod, 
capacity 

QF86-138-002 

Hanford,  Kings 

22.824 

Cty.,  Armstrong 

MW. 

Rubber  Co. 

QF86-139-002 

Kingsbury,  Fresno 

21  789 

Cty..  Vie-Del  Co. 

MW. 

QF86-140-002 

Fresno  Cty..  Vie- 

21.798 

Del  Co. 

MW. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Soledad  Energy  Limited  Partnership, 
a  California  Limited  Partnership 

[Docket  No.  QF88-282-0(nj 
August  18, 198& 

On  August  10, 1988,  Soledad  Energy 
Limited  Partnership  c/o  Oxford  Energy, 
Inc.  675  Third  Avenue,  25th  Floor,  New 
York.  New  York  10017  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility, 
which  will  be  located  in  an  industrial 
park  off  Los  Coches  Drive  in  the 
southwest  section  of  the  City  of  Soledad 
in  the  County  of  Monterey,  California, 
will  bum  biomass  in  the  form  of  wood 
waste  to  produce  steam  which  will  drive 
a  turbine  generator  to  produce 
electricity.  By  order  issued  May  6. 1988. 
the  Commission  granted  certification  of 
the  facility  as  a  small  power  production 
facility  (43  FERC  1162,145). 

The  recertification  is  requested  due  to 
an  ownership  change  from  A.  Johnson 
Energy  Development.  Inc.  to  Soledad 
Energy  Limited  Partnership,  A  California 
Limited  Partnership. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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3.  Idaho  Power  Company 
(Docket  No.  ER88-567-000] 

August  19, 1988 

Take  notice  that  on  August  17, 1988. 
Idaho  Power  Company  tendered  for 
filing  in  compliance  with  the  Federal 
Energy  Regulatory  Commission's  Order 
of  October  7, 1978,  a  summary  of  sales 
made  under  the  Company's  Ist  Revised 
FERC  Electric  Tariff,  Volume  No.  1 
[Supersedes  Original  Volume  No.  1) 
during  May  and  June  1988,  along  with 
cost  justification  for  the  rate  charged. 
This  filing  includes  the  following 
supplements: 
Utah  Power  &  Light  Co.,  Supplement  No. 

77 
Montana  Power  Co.,  Supplement  No.  58 
Washington  Water  Power  Co., 

Supplement  No.  58 
Sierra  Pacific  Power  Co.,  Supplement 

No.  76 

Comment  date:  September  6, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Kansas  City  Power  ft  Light  Company 

(Docket  No.  ER88-564-O00] 
August  19. 1988. 

Take  notice  that  on  August  15, 1988, 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  for  filing  with  the 
Conunission  proposed  changes  in 
Service  Schedules  for  Firm  Power 
Service  to  supersede  and  replace 
Service  Schedules  for  Finn  Power 
Service  in  contracts  and  agreements 
with  the  following  wholesale  customers: 

1.  City  of  Gardner,  Kansas,  FPC  No.  79 

2.  City  of  Pamona,  Kansas,  FPC  No.  82 

3.  City  of  Prescott,  Kansas,  FERC  No.  76 

4.  City  of  Baldwin,  Kansas,  FERC  No.  85 

5.  City  of  Gamett.  Kansas.  FERC  No.  78 

6.  City  of  Osawatomic,  Kansas,  FPC  No. 
77 

7.  City  of  Ottawa,  Kansas,  FERC  No.  90 

8.  Kansas  Electric  Power  Cooperative, 
Inc.— Coffey  County,  FPC  No.  69 

9.  Kansas  Electric  Power  Cooperative, 
Inc.— United  Electric  FPC  No.  84 

10.  City  of  Higginsville,  Missouri.  FERC 
No.  91 

11.  City  of  Salisbury,  Missouri,  FERC 
No.  100 

The  proposed  changes  would 
decrease  revenues  from  jurisdictional 
sales  and  revenues  by  $120,730.57  based 
on  the  12-month  period  ending  July  31, 
1968. 

These  new  Schedules  are  filed  in 
compliance  with  Joint  Offers  of 
Settlement  in  Dockets  No.  ER86-273-001 
and  ER86-273-002  approved  by  the 
Commission  by  orders  dated  July  31, 
1986.  The  result  of  the  change  will  be  to 
reduce  the  test  year  revenue  for  the 
Company's  Kansas  Sales  for  Resale 


customers  by  4.85%  and  increase  the  test 
year  revenue  for  a  portion  of  the 
Company's  Missouri  Sales  for  Resale 
customers  by  2.21%. 

A  copy  of  the  filing  was  sent  to  each 
customer  a^ected  and  to  the  Kansas 
Corporation  Commission. 

Comment  date:  September  6, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  U.S.  Department  of  Energy  Bonneville 
Power  Administration 

[Docket  No.  EF87-2011-007] 
August  19, 1988. 

Take  notice  that  on  August  12, 1988, 
Bonneville  Power  Administration  (BPA) 
pursuant  to  section  7(a)(2)  of  the 
Northwest  Power  Act  16  U.S.C. 
839e(a)(2),  and  S  300.21(f)  of  the 
Commission's  regulations,  18  CFR 
300.21(f),  tendered  for  filing  proposed 
rate  schedule  Modified  SL-87,  Long- 
Term  Surplus  Firm  Power  Rate. 
Modified  SL-87  is  available  to  Pacific 
Northwest  purchasers  for  the  long-term 
purchase  of  surplus  firm  power. 

BPA  has  tendered  die  Modified  SLr^ 
rate  schedule  under  the  Commission 
regulations  permitting  BPA  to  file  a  rate 
in  substitution  of  a  rate  which  has  been 
disapproved  by  the  Commission.  18  CFR 
300.21(f).  The  Commission  disapproved 
BPA's  SLr^7  rate  in  an  order  issued  on 
April  6, 1988.  United  States  Dep't  of 
Energy— Bonneville  Power 
Administration,  43  FXR.C.  1 61,032 
(1988). 

Modified  SL-87  is  proposed  to  become 
effective  on  December  1, 1988,  for  up  to 
a  period  no  longer  than  September  30, 
2010.  BPA  requests  waiver  of  the 
Commission's  180-day  advance  filing 
requirement  contained  in  18  CFR 
300.10(a)(3)(ui)  so  that  die  Modified  SL- 
87  rate  receives  final  approval  effective 
December  1, 1988.  In  the  alternative, 
BPA  requests  interim  approval  by 
December  1, 1988,  pursuant  to  S  300.20 
of  the  Commission's  regulations. 

Comment  date:  September  6, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northeast  Utilities  Companie* 

[Docket  No.  ER88-^e6-000] 
August  22. 1988. 

Take  notice  tiiat  on  August  17, 1988. 
Northeast  Utilities  Service  Companies 
(NUSCO)  as  agent  for  tiie  Connecticut 
Light  and  Power  Company  and  Western 
Massachusetts  Electric  Company  (NU 
Companies)  tendered  for  filing  a 
proposed  rate  schedule  with  respect  to 
Transmission  Service  Agreement 
(Agreement),  described  below  as 
"Agreement  A"  between  the  NU 
Companies  and  Boston  Edison  Company 


BEST  COPY  AVAILABLE 


(BECO)  and  "Agreement  B"  between  the 
NU  Companies  and  Public  Service 
Company  of  New  Hampshire  (PSNH) 
dated  May  1, 1988. 

NUSCO  states  diat  Agreement  A 
provides  service  to  BECO  for  the 
transmission  of  BECO's  purchase  of 
nonfirm  electric  system  capacity  and 
associated  energy,  and  Agreement  B 
provides  service  to  PSNH  for  the 
transmission  of  PSNH's  purchase  of 
nonfirm  electric  system  capacity  and 
associate  energy. 

NUSCO  requests  that  the  Commission 
waive  its  standard  notice  periods  and 
filing  requirements  to  the  extent 
necessary  to  permit  the  rate  schedule  to 
become  effective  as  of  May  1, 1988. 

NUSCO  states  that  copies  of  this  rate 
schedule  have  been  mailed  to  BECO  and 
PSNH.  Copies  have  also  been  sent  to 
Vermont  Electric  Power  Company 
(VELCO)  and  New  England  Power 
Company  in  accordance  with  the  NU 
Companies'  present  intervention  in 
VELCO.  Docket  No.  ER88-411-000. 

NUSCO  further  states  that  die  filing  is 
in  accordance  with  section  35  of  the 
Commission's  Regulations. 

Comment  date:  September  6, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  California  Edison  Company 
pocket  No.  ER88-519-000J 
August  22, 1988. 

Take  notice  that  on  August  12, 1988, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  pursuant  to 
S  35.13  of  the  Federal  Energy  Regulatory 
Commission's  Regulations  and  the 
Federal  Power  Act  the  following  Letter 
Agreements  (Agreements)  which  have 
been  executed  by  Edison  and  the  United 
States  of  America.  Department  of 
Energy,  acting  by  and  through  the 
Bonneville  Power  Administration  (BPA). 
Letter  Agreement  Dated  August  19, 1987 

(Umbrella  Agreement,  Contract  No. 

D&J^79-87BP92410) 
Letter  Agreement  Dated  April  28, 1988 

(Subsequent  Agreement] 

Notice  of  the  submission  by  Edison  of 
these  Agreements  was  issued  July  18, 
1988. 

These  Agreements  supersede  the 
Power  Sales  Contract  executed  by  BPA 
and  Edison  as  of  July  31. 1967  (Power 
Sales  Conti-act  Conti-act  No.  14-03- 
54125).  The  Power  Sales  Contract  by  its 
terms,  terminated  July  31, 1987.  The 
Parties  executed  these  Letter 
Agreements  to  facilitate  additional  sales 
and  exchange  arrangements. 

The  Umbrella  Agreement  provides  a 
20-year  contractual  mechanism  for  the 
purchase  and  sale  or  exchange  of 
surplus  energy  and/or  capacity  and/or 
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other  services  for  short-term  periods,  not 
to  exceed  24  months.  By  its  terms,  the 
Umbrella  Agreement  includes  four 
exhibits:  Exhibit  A  (Wholesale  Power 
Rate  Schedules  and  General  Rate 
Schedule  Provision),  Exhibit  B  (General 
Contract  Provisions  (Form  PSC  SW-1)), 
Exhibit  C  (Pub.  L  8&-€52  as  amended) 
and  Exhibit  D  (Subsequent  Agreements). 
In  its  July  13, 1988  Hling  Edison 
inadvertently  omitted  Exhibits  A  B  and 
C  and  included  only  an  unmarked 
Exhibit  D.  By  way  of  this  amendment 
Edison  has  submitted  the  omitted 
exhibits  and  has  rectified  this 
inadvertent  omission. 

Edison  respectfully  requests  waiver  of 
the  notice  provisions  of  §  35.3  of  the 
Commission's  Regulations  to  permit  the 
Agreements  to  become  effective  on  July 
31, 1987  to  coincide  with  the  termination 
of  the  Power  Sales  Contract  and  to 
permit  an  effective  termination  date  of 
July  31, 1987  for  the  Power  Sales 
Contract  to  coincide  with  the 
termination  date  in  the  Power  Sales 
Contract. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  BPA 

Comment  date:  September  8. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CmhcU, 
Acting  Secretary. 
|FR  Doc  88-19419  Filed  8-25-88:  8:45  amj 

BILLING  CODE  C717-01-II 


Application  RIed  With  the  Commission 

August  23, 1988. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 


Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Filing:  Amendment  of 
Conduit  Exemption. 

b.  Project  No.:  8256-006. 

c.  Date  Filed:  March  29, 1988. 

d.  Applicant:  Electro  Technologies, 
Ltd. 

e.  Name  of  Project:  Highland  Canal 
Hydroelectric  Plant. 

f.  Location:  On  Highland  Canal  Ditch 
near  the  town  of  Meeker,  in  Rio  Blanco 
County,  Colorado. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980, 16  U.S.C. 
2705  and  2708  as  amended. 

h.  Applicant  Contact:  Alan  K.  Forbes, 
Electro  Technologies,  Ltd.,  P.O.  Box 
27602,  Denver,  Colorado  80227,  (303) 
721-9550. 

i.  FERC  Contact:  Thomas  Dean,  (202) 
376-9562. 

j.  Comment  Date:  September  21, 1988. 

k.  Purpose  of  Amendment-  The 
exemptee  proposes  to  abandon  the 
locadon  of  the  authorized,  yet  to  be 
constructed  project,  located  between 
Highland  Canal  Ditch  and  the  Lower 
Irrigation  Canal,  and  relocate  the  project 
facilities  approximately  2  miles  east  of 
the  original  exempted  project  The 
exemptee  also  proposes  to  replace  the 
single  800-kW  generating  unit  with  two 
generating  units  with  a  combined 
installed  capacity  of  1.250  kW. 

Description  of  Project:  The  proposed 
revised  project  would  consist  of:  (1)  An 
intake  structure  at  elevation  of  6,470  feet 
msl  located  on  the  Highland  Canal 
Ditch;  (2)  a  4,800-foot-long  penstock;  (3) 
a  powerhouse  containing  two  generating 
units  with  a  combined  installed  capacity 
of  1,250  kW,  operating  under  a  hydraulic 
head  of  110  feet;  and  (4)  a  tailrace 
discharging  water  into  the  White  River. 

1.  Purpose  of  Project  Applicant 
intends  to  sell  the  power  generated  from 
the  proposed  faciUty. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4,  B,  C, 
and  D3b. 

A4.  Development  Application  Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  this 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 


requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  this  title  "COMMENTS." 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "NOTICE  OF 
INTENT  TO  HLE  COMPETING 
APPUCATION."  "COKfPETING 
APPUCATIONS,"  "PROTESr"  or 
"MOTION  TO  INTERVENE."  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to:  The  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission.  Room  204-RB.  at  the  above 
address.  A  copy  of  any  notice  of  intent, 
competing  application,  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

D3b.  Agency  Comments — The 
Commission  requests  that,  for  the 
purposes  in  section  408  of  the  Energy 
Security  Act  of  1980,  the  U.S.  Fish  and 
Wildlife  Service,  the  National  Marine 
Fisheries  Service,  and  the  state  fish  and 
game  agency(ies)  file,  within  45  days 
from  the  date  of  issuance  of  this  notice, 
appropriate  terms  and  conditions  to 
protect  any  fish  and  wildlife  resources, 
or  to  otherwise  carry  out  the  provisions 
of  the  Fish  and  Wildlife  Coordination 
Act.  General  comments  concerning  the 
project  and  its  resources  are  requested; 
however,  specific  terms  and  conditions 
to  be  included  as  a  condition  of 
exemption  must  be  clearly  identified  in 
the  agency  letter.  If  an  agency  does  not 
file  terms  and  conditions  within  this 
time  period,  the  Commission  will 
presume  that  the  agency  has  none. 
Other  federal,  state,  and  local  agencies 
are  requested  to  provide  any  comments 
related  to  their  duties  and 
responsibilities.  No  other  formal 
requests  for  comments  will  be  made. 
Agencies  should  confine  comments  to 
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substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  any  agency 
does  not  flle  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
the  Commission  will  presume  that  the 
agency  has  none.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  applicant's  representatives. 
Uia  D.  Caohell 
Acting  Secretary. 

[FR  Doc.  8&-19420  FUed  S-2S-88:  8:45  am] 
BtLUNQ  CODE  triT-OI-M 

[Docket  Nos.  CP88-686-000  et  aL] 

Texas  Gas  Transmission  Corp.  et  a!.; 
Natural  Gas  Certificate  Fiiings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Gas  Transmission  Company 

[Docket  No.  CP88-686-O00] 
August  18. 1988. 

Take  notice  that  on  August  16, 1988. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  P.O.  Box  1160,  Owensboro. 
Kentucky  42302.  filed  in  Docket  No. 
CP88-686-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  and 
S  284.221  of  the  Commission's 
Regulations  (18  CFR  284.221]  for  a 
blanket  certificate  of  public  convenience 
and  necessity  authorizing  it  to  perform 
transportation  service  on  behalf  of  other 
interstate  pipelines  and  on  behalf  of 
shippers  other  than  interstate  pipelines, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  there  are 
factors,  both  jointly  and  individually 
that  necessitate  this  application.  It  is 
alleged  that  one  of  the  factors  is  that  by 
order  issued  July  6, 1988  (44  FERC 
\  61,011),  the  Commission  authorized 
Texas  Gas  to  abandon  an  expired 
contract  with  one  of  its  suppliers.  United 
Gas  Pipe  Line  Company.  It  is  further 
alleged  that  the  July  6, 1988,  order 
conditioned  Texas  Gas  to  file  for  and 
accept  a  blanket  certificate  imder 
§  284.221  of  tke  Commission 
Regulations.  It  is  asserted  that  the 
second  factor  is  that  the  take-or-pay 
crediting  mechanism  provided  by  Order 
No.  500  has  produced  no  meaningful 
credits  during  its  operation  on  the  Texas 
Gas  system.  It  is  alleged  that  despite  the 
fact  that  transportation  accounted  for 
almost  75  percent  of  total  throughput  on 
the  Texas  Gas  system  during  the  1987- 
1988  winter,  Texas  Gas'  take-or-pay 
liability  increased  by  approximately  $40 
million  during  this  period,  while  the 
credit  generated  by  transportation 


during  the  1987-1988  winter,  if  any,  were 
minimal,  at  best. 

Texas  Gas  asserts  that  the  only 
Commission  approved  vehicle  which 
permits  take-or-pay  liability  to  be 
recovered  through  other  than  sales 
commodity  rate  is  the  statement  of 
policy  contained  in  Order  No.  500.  It  is 
further  asserted  that  the  key  elements  of 
that  poUcy  require  that  (i)  a  blanket 
certificate  pursuant  to  Part  284.221  be 
adopted  and  (ii)  a  filing  to  recover  take- 
or-pay  amounts  be  made  no  later  than 
December  31, 1988.  Texas  Gas  states 
that  this  filing  is  without  prejudice  to  the 
applications  for  rehearing  and  petitions 
for  review  filed,  or  to  be  filed,  in  other 
dockets.  Texas  Gas  further  states  that  it 
would  comply  with  §  284.221(c)  of  the 
Commission's  Regulations. 

Comment  date:  September  8, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP88-688-000] 

August  IB,  198a 

Take  notice  that  on  August  16, 1988. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP88- 
670-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Tenngasco 
Corporation  (Tenngasco),  a  marketer, 
acting  as  agent  for  The  "Tennessee  Gas 
Marketing  Company,  Tenngasco 
Exchange  Corporation,  and  Deblin  Oil  & 
Gas,  Inc.,  under  the  certificate  issued  in 
Docket  No.  CP87-115-000  on  June  18, 

1987,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

"Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  June  15. 

1988.  it  proposes  to  transport  up  to 
1.000,000  dekatherms  per  day  equivalent 
of  natural  gas  on  an  interruptible  basis 
for  Tenngasco  from  points  of  receipt 
listed  in  Exhibit  "A"  of  the  agreement  to 
delivery  points  also  Usted  in  Exhibit 
"A,"  which  transportation  service 
involved  interconnections  between 
Tennessee  and  various  transporters. 
Tennessee  states  that  it  would  receive 
the  gas  at  various  existing  points  in 
multiple  states  and  that  it  would 
transport  and  redeliver  the  gas  to 
Venice.  Louisiana. 

Tennessee  advises  that  service  under 
S  284.223(a)  conunenced  June  17, 1988, 
as  reported  in  Docket  No.  ST88-4713 
(filed  July  15, 1988). 


Comment  date:  October  3, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  ANR  Pipeline  Company) 

[Docket  No.  CP88-^73-O00| 

August  19. 1988 

Take  notice  that  on  August  11, 1988, 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP88-673-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  certain 
certificated  levels  of  firm  sales 
entitlements  of  five  firm  sales 
customers,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  states  that  pursuant  to  section 
284  of  the  Commission's  Regulations, 
five  of  ANR's  eligible  firm  sales 
customers.  City  of  Aledo,  Illinois; 
Community  Natural  Gas  Company; 
Great  River  Gas  Company:  City  of 
Lamoni,  Iowa;  and  Wisconsin  Public 
Service  Corporation,  have  elected  to 
convert  a  portion  of  their  firm  sales 
entitlements  to  firm  transportation.  ANR 
proposes  to  abandon  a  total  of  10,943  dt 
of  contract  demand  for  five  of  ANR's 
firm  sales  customers  under  Rate 
Schedules  CD-I  and  SGS-1  of  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff. 

Comment  date:  September  9, 1988,  in 
accordance  with  Standard  Paragraph  P 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Conunission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
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and  the  CommiMion's  Rules  of  Practioe 
and  Procedure,  a  hearing  will  be  held 
without  furdier  notice  b^ore  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  inteirene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  tfie 
matter  finds  that  a  grant  of  the 
certificate  is  requirwl  by  the  public 
convenience  and  necessity.  If  a  moticm 
for  leave  to  intervene  is  tiaely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Ccmunission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  appHcation  for 
authorization  porsuant  to  section  7  of 
the  Natural  Gas  Act. 
LdsaCashell. 
Acting  Secretary. 
[FR  Doc  88-19378  Filed  fr-ZS-SS;  8:45  am] 

SaiMO  coos  CTTT-aVM 

[Docket  Na  ESM-61-000] 

Pennsylvania  Powar  &  UgM  Co; 
Applicatioa 

August  22. 1988. 

Take  notice  that  on  August  16, 1988, 
Pennsylvania  Power  &  Light  Company 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission, 
pursuant  to  section  204  of  the  Federal 
Power  Act,  seeking  authority  to  issue  up 
to  $400  milUon  in  ^ort-term  unsecured 
promissory  notes  including  commercial 
paper  notes.  The  unsecured  promissory 
notes  are  to  be  issued  from  time  to  time, 
prior  to  September  30, 1990.  with 
maturity  date  which  are  less  than  one 
year  from  the  date  of  issuance. 

Any  person  desiring  to  be  bteard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 


North  Capitol  Street  NE.,  Washiagton, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Caaunissian's  Rules  of 
Practice  and  lYocedura  (18  CFR  385.211 
and  385JE14).  AU  such  motioiw  or 
protests  should  be  filed  on  or  before 
Septeoiber  15, 1988.  Protests  will  be 
coosidered  by  the  Comoiission  ia 
detenniBii^  the  approprials  action  to  be 
taken,  but  will  not  serve  to  aiake  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filmg  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoiaaCadMll, 
Actmg  Secretary. 

[FR  Doc.  88-19424  FUed  8-25-88;  8:45  am] 
Bauw  cooc  t7ir-ei-a 

[Docket  Na  RP88-80-007] 


I  axaa  caaiani  i  rananiiBaion  borp4 
Propoaad  Changas  In  FERC  Qaa  Tariff 

August  22, 1988. 

Take  notice  that  Texas  Eastern 
Transmission  Corporaticm  (Texas 
Eastern]  on  August  17, 1988  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Voliune  No.  1,  six  copies 
of  the  following  tariff  sheets: 
Fourth  Revised  Sheet  No.  64 
Fourth  Revised  Sheet  No.  65 
Fourth  Revised  Sheet  No.  66 
Fourth  Revised  Sheet  No.  67 
Fourth  Revised  Sheet  Nos.  68-69 
Third  Revised  Sheet  No.  482 
Third  Revised  %eet  No.  483 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  establish  the 
procedures  pursuant  to  which  Texas 
Eastern  will  recover,  in  addition  to 
United  Gas  Pipe  Line  Company's 
(United)  take-or-pay  charges  billed  to 
Texas  Eastern  and  Texas  Gas 
Transmission  Corporation's  (Texas  Gas) 
fiow-through  to  Texas  Eastern  of  a 
portion  of  its  share  of  United's  take-or- 
pay  charges,  the  flow-throu^  by 
Southern  Natural  Gas  Company 
(Southern)  to  Texas  Eastern  of  a  portion 
of  Southern's  share  of  United's  take-or- 
pay  charges  as  proposed  by  Southern  in 
a  filing  made  on  August  1, 1988  in 
Docket  No.  RP88-229. 

Texas  Eastern's  portion  of  United's 
total  take-or-pay  costs  to  be  billed  by 
Southern  is  $1,950,053.  exclusive  of 
amortization  interest  Texas  Eastern 
proposes  to  recover  this  amount  through 
fixed  monthly  charges  of  $45UnO  which 
includes  amortization  interest  computed 
by  Southern  in  Southern's  August  1, 1988 
filing  in  Docket  No.  RP88-229. 


Workpapers  setting  forth  Texas 
Eastern's  determination  of  the  allocation 
factor  fOT  the  monthly  principal  amount 
and  the  monthly  principal  amounts  each 
Texas  Eastern  customer  will  be  required 
to  pay  are  set  forth  under  Attachment  A 

"Texes  Eastern  states  if  at  any  time 
Southern  is  permitted  by  Commission 
order  to  change  its  take-or-pay 
procedures  and/or  the  amounts  to  be 
recovered  pursuant  thereto,  Texas 
Eastern  will  likewise  change  its  take-or- 
pay  procedure  and/or  the  amounts  to  be 
recovered  pursuant  thereto.  In  addition, 
Texas  Eastern  expressly  agrees  to 
refund  to  its  customers  all  refimds 
received  from  Southern  in  Docket  No. 
RP88-229. 

Texas  Eastern  states  the  tariff  sheets 
are  proposed  to  become  effective  as  of 
September  1, 1988,  the  proposed 
effective  date  of  Southern's  filing  in 
Docket  No.  RP88-229. 

Copies  of  this  filing  wrere  served  on 
Texas  Eastern's  jurisdictiaoal  customers 
and  interested  state  commissioiis. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  notion  to 
intervene  or  protest  with  die  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  29. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pculy 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Acting  Secretary. 
[FR  Doc.  88-19425  Filed  8-25-88;  8:45  am] 

BtLUNQ  coos  t717-01-M 


[Docket  No.  8A88-16-000] 

Paul  DeClav^  Petition  for  Ai^uatmant 

Issued:  August  22, 1988. 

On  July  22, 1988,  Mr.  Paul  DeCleva 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  pursuant  to 
section  502(c]  of  the  Natural  Gas  Policy 
Act  of  1978  and  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  petition  for  waiver  of  a 
portion  of  the  interest  due  on  a  Btu 
refund  obligation  owing  to  Natural  Gas 
Pipeline  Company  of  America  under 
Commission  Order  Nos.  399,  399-A  and 


Federal  Register  /  Vol.  53.  No.  166  /  Friday.  August  26.  1988  /  Notices 


32651 


399-B.  Petitioner  seeks  waiver  on  the 
ground  of  Hnancial  distress. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  Subpart  K.  All  motions  to 
intervene  must  be  filed  within  15  days 
after  publication  of  this  notice  in  the 
Federal  Register.  The  petition  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  8&-19421  Filed  8-25-68;  8:45  am] 

BILUNO  CODE  6717-01-M 

[Docket  No.  RP88-231-000] 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Ctianges  In  Rates  and  Tariff 
Provisions 

August  22, 1988. 

Take  notice  that  on  August  17, 1988, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State).  120  Royall  Street. 
Canton.  Massachusetts  02021,  tendered 
for  filing  with  the  Commission  the 
following  revised  tariff  sheets  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  containing  changes  in  rates  and 
tariff  provisions  for  effectiveness  on  the 
dates  shown  below: 

Elective  January  1. 1988 

Substitute  Fourteenth  Revised  Sheet  No. 

8 
First  Revised  Sheet  No.  27 
First  Revised  Sheet  No.  28 
First  Revised  Sheet  No.  29 
First  Revised  Sheet  No.  30 
First  Revised  Sheet  No.  31 
Second  Revised  Sheet  No.  32 
First  Revised  Sheet  No.  33 

Effective  June  1, 1988 
Fifteenth  Revised  Sheet  No.  8 

According  to  Granite  State,  the 
revised  tariff  sheets  pertain  to  a  storage 
service  which  it  renders  under  its  Rate 
Schedule  S-1  to  its  two  affiUated 
distribution  company  customers.  Bay 
State  Gas  Company  and  Northern 
Utilities,  Ina  It  is  further  stated  that  the 
storage  service  is  rendered  for  Granite 
State's  account  by  Penn-York  Energy 
Corporation  (Penn-York)  under  the 
latter's  Rate  Schedule  SS-1.  Granite 
State  further  states  that  the  Commission 
recently  approved  a  settlement  in  Penn- 
York's  rate  proceeding  in  Docket  No. 
RP87-78-000  (43  FERC  \  61,144)  in  which 
the  rates  and  a  revised  rate  structure  for 


service  under  Rate  Schedule  SS-1  were 
authorized.  Further,  it  is  said  that  Penn- 
York  made  a  compliance  filing  with  the 
Commission  on  May  31, 1988. 

According  to  Granite  State,  it  is 
authorized  to  track  changes  in  its  Rate 
Schedule  S-1  as  they  are  made  in  Penn- 
York's  Rate  Schedule  SS-1.  (Docket  No. 
CP82-348-000;  Granite  State  Gas 
Transmission,  Inc.,  21  FERC  \  61,199 
(1982).  The  instant  filing  is  made  to 
conform  Granite  State's  rates,  rate 
structure  and  other  tariff  provisions  for 
storage  service  under  Rate  Schedule  S-1 
for  consistency  with  identical  provisions 
in  Penn- York's  Rate  Schedule  SS-1  as 
approved  in  the  settlement  in  Docket 
No.  RP87-78-000  and  the  Penn-York 
compliance  filing. 

Granite  State  further  states  that 
copies  of  its  filing  were  served  upon  its 
customers,  Bay  State  Gas  Company  and 
Northern  Utilities,  Inc..  and  the 
regulatory  commissions  of  the  States  of 
Maine,  Massachusetts  and  New 
Fiampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  I*ractice  and  I'rocedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  29, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doa  88-19422  Filed  8-25-88;  8:45  am] 

BILUNG  CODE  6717-41-M 


[Docket  No.  RP88-190-001] 

Nortti  Penn  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

August  22, 1988. 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn)  on  August  18. 
1988  tendered  for  filing  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1: 
Original  Sheet  No.  15H 
Original  Sheet  No.  15H(1) 
Original  Sheet  No.  15H{2) 
Original  Sheet  No.  15H(3) 

North  Penn  states  the  revised  tariff 
sheets  are  filed  in  compliance  with  the 


Federal  Energy  Commission's 
(Commission)  Order  in  the  above  docket 
number  dated  August  1, 1988  and  aie 
proposed  to  be  effective  July  1, 1988. 

North  Penn  states  tliese  tariff  sheets 
establish  procedures  pursuant  to  Order 
No,  500  by  which  North  Penn  will 
recover  from  its  customers  Commission- 
approved  Take-or-Pay  charges  which 
North  Penn's  pipeline  suppliers, 
pursuant  to  Section  2.104(e)  of  the 
Commission's  Regulations,  bill  North 
Penn. 

North  Penn  states  the  Take-or-Pay 
charges  proposed  to  be  recouped  by 
these  tariff  sheets  arise  from  Tennessee 
Gas  Pipeline  FERC  Docket  P86-191  and 
Transcontinental  Gas  Pipe  Line 
Corporation  FERC  Docket  RP8&-68.  The 
allocation  procedures  used  by  North 
Penn  for  the  allocation  of  the  Take-or- 
Pay  costs  to  its  customers  are,  to  the 
extent  possible,  the  same  procedures 
utilized  by  its  pipeline  supplier. 

North  Penn  states  all  refunds  or 
additional  charges  arising  out  of  FERC 
proceedings  or  court  proceedings  in 
these  dockets  will  be  allocated  and 
charged  to  North  Penn's  customers  in 
the  same  manner  as  utilized  in  this 
filing. 

As  stated  above.  North  Perm  states 
that  it  is  filing  these  tarifT  sheets  in 
response  to  the  Commission's  August  11, 
198iB  Order.  North  Penn  intends  to  file 
for  rehearing  of  the  August  1, 1988  Order 
on  the  matter  of  customer  allocation 
(concerning  specifically  treatment  of 
Coming  Natural  Gas  Corporation).  In 
the  event  North  Penn  is  successful  on 
rehearing,  North  Penn  reserves  the  right 
to  revise  the  tariff  sheets  submitted 
herewith  accordingly. 

North  Penn  states  since  its  pipeline 
suppliers'  Take-or-Pay  billing 
procedures  have  been  placed  into  effect 
by  the  Commission  as  of  or  before  July 
1, 1988,  North  Penn  requests  that 
whatever  waivers  are  necessary  be 
granted  and  that  the  tariff  sheets  filed  in 
the  instant  docket  be  accepted  to  be 
effective  July  1. 1988. 

Copies  of  this  filing  are  beiivg  mailed 
to  each  of  North  Penn's  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  C¥K  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  29. 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
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appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  part  must  file  a  motion  to 
intervene.  Copies  of  this  filing  eire  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

IFR  Doc.  88-19423  Filed  8-2S-88;  8:45  am) 
BIUJNG  CODE  mr-oi-M 


Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Week  of  IMay  2  Through  May  6, 1988 

During  the  week  of  May  2  through 
May  6, 1988,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  relief  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Request  For  Exception 

Doyle  Brothers,  Inc.,  5/3/88,  KEE-0139 
Doyle  Brothers,  Inc.  [Doyle)  filed  an 
Application  for  Exception  seeking  to  be 
relieved  of  the  requirement  to  file  Form 
EIA-821,  entitled  "Fuel  Oil  and 
Kerosene  Sales  Report."  In  reviewing 
the  request,  the  DOE  found  that  Doyle 
would  not  experience  any  inordinate 
burden  by  fulfilling  its  reporting 
obligation.  Accordingly,  exception  relief 
was  denied. 

Interlocutory  Order 

Economic  Regulatory  Administration,  5/ 
5/88.  KRZ-0082 
The  DOE  issued  a  Decision  and  Order 
in  which  several  clarifications  were 
made  to  a  Decision  and  Order  issued  on 
April  1. 1988,  to  Thomas  P.  Reidy,  Inc. 
First,  the  interest  rates  enumerated  in 
the  April  1  Order  were  set  forth  in  more 
specific  detail.  Second,  after  agreement 
between  the  parties,  an  undeleted  copy 
of  the  April  1  Order  was  put  on  file  for 
public  reference. 

Refund  Applications 

Amino'l  U.S.A.,  Inc./Behm  Family 

Corporation.  Corp.,  5/2/88.  RR139- 
10  and  RFl  39-1 74 
The  Beham  Family  Corporation 
(Behm)  filed  a  Motjon  for  Modification 
in  which  it  alleged  that  the  refund  it  had 
received  in  the  Aminoil  U.S.A.,  Inc., 
special  refund  proceeding  was 
insufficient.  Aminoil  U.S.A.,  Inc./Behm 
Family  Corp.,  15  DOE  fl  85,419  (1987). 
The  DOE  rejected  Behm's  claims  that 
pertinent  regulatory  provisions  had  been 
misapplied  and  that  other  more 


favorable  market  price  data  should  have 
been  employed  in  the  initial  refund 
determination.  Consequently,  the 
Motion  for  Modification  was  denied. 
During  its  review,  however,  the  DOE 
found  that  Behm  had  failed  to 
apprehend  a  number  of  matters  in 
OHA's  original  determinafion  and,  sua 
sponte,  issued  a  Supplemental  Decision 
and  Order  granting  Behm  an  additional 
refund  of  $251,878  in  principal  and 
$187,671  in  interest. 

Aminoil  U.S.A..  Inc./McCoy's  LP  Gas 
Service,  Inc..  5/8/88,  RF139-18 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  McCoy's  LP  Gas  Service,  Inc. 
(McCoy)  in  the  Aminoil  U.S.A..  Inc. 
special  refund  proceeding.  McCoy 
submitted  a  market  price  comparison 
and  information  which  allowed  the  DOE 
to  approximate  its  cost  banks.  The 
reconstructed  cost  banks  showed  that 
the  firm  had  absorbed  increased  product 
costs  greater  than  the  refund  it  claimed. 
The  market  price  data  submitted 
indicated  that  the  firm  was  forced  to 
absorb  the  alleged  overcharges,  and, 
thus  had  been  injured.  The  DOE  granted 
the  firm  a  refund  of  $127,193, 
representing  $68,425  in  principal  and 
$58,768  in  interest. 

B-B  Paint  Corporation,  5/3/88.  RF272- 
895 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
from  crude  oil  overcharge  funds  based 
on  the  applicant's  purchases  of  six 
different  products.  The  DOE  determined 
that  all  of  the  products  purchased  by  the 
applicant,  including  xylene  and  toluene, 
are  eligible  products  for  the  purposes  of 
the  crude  oil  refund  proceedings.  The 
total  refund  granted  in  this  Decision  is 
$218. 

City  of  Lancaster  Pennsylvania  B.R. 

Dewitt.  Inc.  5/3/88.  RF272-2109  and 

RF272-2243 
The  DOE  issued  a  Decision  and  Order 
granting  two  Applications  for  Refund 
from  crude  oil  overcharge  funds.  Each 
applicant  consulted  contemporaneous 
documentation  in  arriving  at  its  total 
petroleum  product  purchases  during  the 
crude  oil  price  control  period.  Because 
both  claimants  were  end-users,  neither 
was  required  to  demonstrate  injury.  A 
total  of  $2,473  in  refunds  was  approved 
in  this  Decision  and  Order. 

Dale  E.  Swenson,  et  al.  5/3/88.  RF273~ 
3028,  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  25  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products.  Each  applicant  used 


the  products  for  various  agricultural 
activities.  Each  applicant  determined  its 
claim  either  by  consulting  actual 
purchase  records  or  by  estimating  its 
consumption  based  on  the  acres  it 
fanned.  Each  applicant  was  an  end-user 
of  the  products  it  claimed  and  therefore 
was  presumed  injured.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$1,261. 

Dorchester  Gas  Corporation/Mobil  Oil 
Corporation,  5-5-88,  RF253-8 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Mobil  Oil  Corporation  in  the 
Dorchester  Gas  Corporation  refund 
proceeding.  Mobil  demonstrated  that  it 
purchased  989,784  gallons  of  butane 
directly  from  Dorchester  during  the 
consent  order  period.  Because  the 
applicant  limited  its  claim  to  $5,000,  it 
was  not  required  to  demonstrate  injury. 
Accordingly,  a  small  claims  refund  of 
$5,000  in  principal  and  $1,847  in  interest 
was  aproved  for  Mobil. 

Edwin  Powers,  et  al.  5/3/88,  RF272- 
2913,  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  29  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products.  Each  applicant  used 
the  products  for  various  agricultural 
activities.  Each  applicant  determined  its 
claim  either  by  consulting  actual 
purchase  records  or  by  estimating  its 
consumption  ba'jftd  on  the  number  of 
acres  ..  iarmed.  Jtiach  applicant  was  an 
end-user  of  the  products  it  claimed  and 
therefore  was  presumed  injured.  The 
sum  of  the  refunds  granted  in  this 
Decision  is  $686. 

Franklin  D.  Hadley.  et  al.,  5/3/88, 
RF272-13402.  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  34  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products.  Each  applicant  used 
the  products  for  various  agricultural 
activities,  and  each  determined  its  claim 
either  by  consulting  actual  purchase 
records  or  by  estimating  its  consumption 
based  on  the  number  of  acres  it  farmed. 
Each  applicant  was  an  end-user  of  the 
products  it  claimed  and  therefore  was 
presumed  injured  by  the  DOE.  The  sum 
of  the  refunds  granted  by  this  Order  is 
$604.  All  of  the  claimants  will  be  eligible 
for  additional  refunds  as  additional 
crude  oil  overcharge  funds  become 
available. 

Getty  Oil  Company /Bratz  OH 

Corporation,  et  al..  5/6/88.  RF265- 
0357.  et  al. 
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The  DOE  issued  a  Decision  and  Order 
concerning  six  Applications  for  Refund 
filed  by  resellers  or  retailers  of  products 
covered  by  a  Consent  Order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  Each  applicant  submitted 
information  indicating  the  volume  of  its 
Getty  purchases.  In  five  of  these  claims, 
the  appHcants  were  eligible  for  a  refund 
below  the  $5,000  small  claims  threshold. 
In  the  remaining  claim,  the  applicant 
elected  to  limit  its  claim  to  $5,000.  The 
sum  of  the  refunds  approved  in  this 
Decision  is  $47,407,  representing  $23,314 
in  principal  and  $24,093  in  accrued 
interest. 

Getty  Oil  Company /Ervin  C.  Cahlin,  et 
ai.  5/6/88,  RF265-0514,  et  a/. 
The  DOE  issued  a  Decision  and  Order 
concerning  17  Applications  for  Refund 
filed  by  resellers  or  retailers  of  products 
covered  by  a  Consent  Order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  Each  appUcant  submitted 
information  indicating  the  volume  of  its 
Getty  purchases.  In  four  of  these  claims, 
the  applicants  were  eligible  for  a  refund 
below  the  $5,000  small  claims  threshold. 
In  the  remaining  13  claims,  the 
applicants  elected  to  limit  their  claims  to 
$5,000.  The  sum  of  the  refunds  approved 
in  this  Decision  is  $70,795,  representing 
$34,816  in  principal  and  $35,979  in 
accrued  interest. 

Getty  Oil  Company/Kellam  Propane 
Gas  Company.  5/4/88,  RF265-2022 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  a  reseller  of  propane  that  was 
covered  by  a  Consent  Order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  The  applicant  submitted 
information  indicating  the  volume  of 
Getty  propane  that  was  indirectly 
purchased  from  Getty  distributors 
during  the  consent  order  period.  It 
elected  to  limit  its  claim  on  the  basis  of 
the  level-of-distribution  presumption  of 
injury  methodology  and  was  eligible  for 
a  refund  below  the  maximum  of  the 
$50,000  threshold.  The  sum  of  the  refund 
approved  in  this  Decision  is  $49,953. 
representing  $24,566  in  principal  and 
$35,387  in  accrued  interest. 

Getty  Oil  Company/Russ  and  Son 's 
Getty,  et  al..  5/6/88,  RF265-0082,  et 
al. 
The  DOE  issued  a  Decision  and  Order 
concerning  15  Applications  for  Refund 
filed  by  resellers  or  retailers  of  products 
covered  by  a  Consent  Order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  Each  applicant  submitted 
information  indicating  the  volume  of  its 
Getty  purchases.  In  13  of  these  claims, 
the  applicants  were  eligible  for  a  refund 
below  the  $5,000  small  claims  threshold. 


In  the  remaining  two  claims,  the 
applicants  elected  to  limit  their  claims  to 
$5,000.  The  sum  of  the  refunds  approved 
in  this  Decision  is  $70,336,  representing 
$34,590  in  principal  and  $35,746  in 
accrued  interest. 

Griswold  Gardens,  et  al.,  5/5/88,  RF272- 
6751.  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  31  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products.  Each  applicant  used 
various  actual  records  and/or 
conservatiave  estimates  in  order  to 
substantiate  its  gallonage  claim.  Each 
applicant  was  an  end-user  of  the 
products  it  claimed  and  therefore  was 
found  injured  under  the  end-user 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is  $686. 
All  of  the  claimants  will  be  eligible  for 
additional  refunds  as  additional  crude 
oil  overcharge  funds  become  available. 

Howell  Oil  Corp.  and  Quintant  Refinery 
Co./Kent  Oil  and  Trade  Co.,  5/6/88, 
RR245-I 

The  DOE  issued  a  Decision  and  Order 
concerning  a  Motion  for 
Reconsideration  of  a  June  4, 1987 
Decision  and  Order  denying  and 
Application  for  Refund  filed  by  Kent  Oil 
&  Trading  Company  (Kent),  a  reseller  of 
Howell  Oil  Corporation  and  Quintana 
Refinery  Company  [Howell/Quintana) 
motor  gasoline.  No.  2  diesel  fuel,  and 
naphtha.  The  ]une  4  Decision  denied 
Kent's  refund  claim  on  the  grounds  that 
Kent  was  a  spot  purchaser  of  Howell/ 
Quintana  product.  In  its  motion,  Kent 
requested  reconsideration  of  the  denial 
with  respect  to  the  Howell  diesel  fuel 
which  it  resold  to  Metropolitan 
Petroleum  Company.  The  firm  claims 
that  Metropolitan  was  a  historical 
customer  of  Charter  Oil  Company, 
which  in  turn  was  an  historical  customer 
of  Kent's 

In  considering  Kent's  motion  the  DOE 
found  that  Kent  had  not  shown  that 
Metropolitan  was  one  of  its  base  period 
customers  not  that  the  purchase  from 
Howell/Quintana  was  necessarily  in 
order  to  maintain  its  base  period  supply 
obligations.  Additionally,  the  firm  did 
not  submit  any  documents  which 
supported  alleged  contractual 
commitments  between  Kent  and  Charter 
or  between  Charter  and  Metropohtan. 
Accordingly,  the  DOE  was  unable  to 
conclude  that,  as  a  spot  purchaser,  Kent 
suffered  injury  as  a  result  of  its  resale  of 
the  Howell  diesel  fuel  to  Metropolitan, 
and  the  firm's  Motion  for 
Reconsideration  was  denied. 


Mobil  Oil  Corporation/Blakesburg  Oil 
Company,  et  al,  5/5/88.  RF225- 
9016,  et  al. 

The  DOE  issued  a  Decision  granting 
five  Applications  for  Refund  from  the 
Mobil  Oil  Corporation  escrow  account 
filed  by  retailers  and  resellers  of  Mobil 
refined  petroleum  products.  Each 
applicant  election  to  apply  for  a  refund 
based  upon  the  presumptions  set  forth  in 
Mobil  Oil  Corp.,  13  DOE  \  85,339  (1985). 
The  DOE  granted  refunds  totalling 
$2,243  ($1,803)  principal  plus  $440 
interest). 

Mobil  Oil  Corp./Clinton  G.  Dunk,  et  al, 
5/6/88.  RF225-9446.  et  ai 

The  DOE  issued  a  Decision  and  Order 
granting  applications  filed  by  10 
purchasers  of  Mobil  refined 
petroleumproducts  in  the  Mobil  Oil 
Corporation  special  refund  proceeding. 
According  to  the  procedures  set  forth  in 
Mobil  Oil  Corp..  13  DOE  \  85,339  1985), 
each  applicant  was  found  to  be  eligible 
for  a  refund  based  on  the  volume  of 
products  it  piu'chased  from  Mobil.  The 
total  amount  of  refunds  approved  in  this 
Decision  was  $20,856,  representiang 
$16,769  in  principal  plus  $4,087  in 
accrued  interest. 

Plaquemines  Oil  Sales  Corp.,  Delta 
Marina.  Inc.,  5/6/88.  RF305-8 

The  DOE  issued  a  Decision  and  Order 
granting,  in  part,  a  refund  application 
filed  in  the  Plaquemines  Oil  Sales  Corp. 
special  refund  proceeding  by  Delta 
Marina.  Inc..  a  reseller.  See  Plaquemines 
Oil  Sales  Corp..  17  DOE  f  85.059  (1988). 
In  considering  Delta's  request  for  a  full 
volumetric  refund,  the  DOE  found  that 
the  firm's  banks  of  unrecouped 
increased  product  costs  were  only 
sufficient  to  support  a  refund  of  $4,843. 
Because  the  firm's  maximum  refund  was 
less  than  the  $5,000  small  claims 
threshold.  Delta  was  not  required  to 
provide  a  detailed  showing  of  injury. 
The  total  refund  granted,  including 
$1,990  in  interest,  was  $6,833. 

Plaquemines  Oil  Sales  Corp./Strachan 
Shipping  Co..  McDermatt  Marine 
Construction,  5/4/88,  RF305-3  and 
RF305-6 

The  DOE  issued  a  Decision  and  Order 
granting  refund  applications  filed  by  two 
end-users  from  the  Plaquemines  Oil 
Sales  Corporation  consent  order  fund.  In 
accordance  with  the  standards  in 
Plaquemines  Oil  Sales  Corporation.  17 
DOE  I  85,059  (1988).  each  applicant 
documented  its  purchase  volumes  of 
Plaquemines  product  and  was  found  to 
be  eligible  to  recieve  a  refund.  The  total 
amount  of  refunds  approved  in  the 
Decision  was  $35,925,  representing 
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$25,470  in  principal  and  $10,455  in 
interest 

Potter  Chevron,  5/3/88.  RF272-5433 

The  OOE  issued  a  Decision  and  Order 
denying  an  application  for  crude  oil 
overcharge  funds  Hied  by  Potter 
Chevron,  a  retail  service  station  which 
sold  motor  gasoline  and  motor  oil  during 
the  crude  oil  settlement  period  (August 
19. 1973  through  January  27, 1981). 
Because  Potter  did  not  show  that  it  was 
injured  by  the  crude  oil  overcharges,  its 
Application  was  denied. 

Rex  W.  Johnston,  et  al.  5/5/88,  RF272- 
6688.  et  ah 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  50  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products.  Each  applicant  used 
various  actual  records  and/or 
conservative  estimates  to  report  their 
gallonage  claims.  Each  applicant  was  an 
end-user  of  the  products  it  claimed  and 
therefore  was  found  injured  under  the 
end-user  presumption  of  injury.  The  sum 
of  the  refunds  granted  in  this  Decision  is 
$1,234.  All  of  the  claimants  will  be 
eligible  for  additional  refunds  as 
additional  crude  oil  overcharge  funds 
become  available. 

Simon  Corporation,  et  oL,  5/5/88, 
RF272-2069,  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  four  Applications  for  Refund 
from  crude  oil  overcharge  funds.  Each 
applicant  estimated  all  or  a  portion  of  its 
gallonage  diuing  the  crude  oil  price 
control  period  based  on  its  gallonage 
during  a  period  for  which  actual  records 
were  available.  Because  each  claimant 
was  an  end-user,  none  was  required  to 
demonstrate  injury.  A  total  refund  of 
$944  was  approved  in  this  Decision  and 
Order. 

SL  Catherine  Gravel  Co..  5/5/88.  RF272- 
2128 

The  DOE  issued  a  Decision 
concerning  an  Application  for  Refund 
filed  by  the  St.  Catherine  Gravel 
Company,  Inc.  in  the  Subpart  V  crude  oil 
refund  proceedings.  The  appUcation  was 
based  upon  the  firm's  purchases  of 
gasoline,  propane,  motor  oil  and 
antifreeze.  Because  antifreeze  is  not  an 
eligible  product,  the  DOE  denied  the 
portion  of  the  claim.  The  total  refund 
approved  in  this  Decision  is  $472. 

Suburban  Propane  Gas  Corporation/ 
Frank  A.  Days  and  Son  et  al.  5/2/ 
88.  RF299-81.  et  al. 
The  DOE  issued  a  Decision  granting 
three  Applications  for  Refund  filed  by 
retailers  and  end-users  in  the  Suburban 
Propane  Gas  Corporation  special  refund 
proceeding.  Each  applicant  elected  to 


apply  for  a  refund  based  upon  the 
presumptions  set  forth  in  Suburban 
Propane  Gas  Corp..  16  DOE  \  85,382 
(1987).  The  total  refunds  granted  were 
$2,286  ($2,024  principal  plus  $262 
interest). 

Via  Metropolitan  Transit  Metro-Dade 
Transit  Agency  Queen  City  Metro. 
5/3/88.  RF272-13  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  to  three  public  transit 
authorities  that  filed  Applications  for 
refund  in  the  Subpart  V  crude  oil 
overcharge  refund  proceedings.  Each  of 
the  applicants  satisfactorily  documented 
the  volume  of  its  respective  purchases. 
As  end-users,  the  applicants  were 
presumed  to  have  been  injured.  The 
refund  granted  was  $19,126. 

Vickers  Energy  Corp./Texas,  5/2/88. 
RQ1-A50 

The  DOE  issued  a  Decision  and  Order 
approving  the  second-stage  refund 
application  filed  by  the  State  of  Texas  in 
the  Vickers  Energy  Corporation  special 
refund  proceeding.  Texas  requested 
disbursement  of  its  Vickers  fimds  for  a 
traffic  light  synchronization  program,  a 
local  match  for  a  rural  transit  providers 
program  and  for  mobile  car  units.  The 
DOE  has  previously  authorized  the  use 
of  Vickers  monies  for  these  programs. 
Because  the  litigation  involving  the 
Vickers  funds  has  been  resolved,  the 
DOE  can  now  disburse  the  Vickers 
funds  for  those  programs  it  previously 
approved.  Accordingly,  Texas  will 
receive  a  total  of  $419,835  from  the 
Vickers  escrow  fund. 

Virginia  Pratt,  et  al.  5/3/88.  RF272- 
7079.  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  30  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973,  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  agricultural  activities,  and 
each  calculated  its  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  farmed.  Each  applicant  was  an 
end-user  of  the  products  it  claimed  and 
was  therefore  found  injured  based  upon 
the  end-user  presumption  of  injury.  The 
sum  of  the  refunds  granted  in  this 
Decision  is  $1,153. 

Dismissals 

The  following  submissions  were 
dismissed: 


Name 


Burlington  Industries 

Martin  &  Son.  Inc. _ 

United   States  Postiri   Senrice— New 
YofkOiviston _ 


Case  No. 


RD272-2877 
RF1 53-39 

RF272-e562 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
PubUc  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forestall  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
Federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system. 
August  19, 196& 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  8&-19476  Filed  8-25-88;  8:45  am] 

BILUNQ  COOC  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[(ER-FBL-3435-7)] 

Environmental  Impact  Statements  And 
Regulations;  Avallal>illty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  8, 1988  through  August 
12, 1988  pursuant  to  the  Environmental 
Review  Process  (ERP),  imder  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c]  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)382-5074. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  22, 1988  (53  FR  13318). 

Draft  EISs 

ERP  No.  D-AFS-L65126-ID,  Rating 
EC2,  Boise  National  Forest,  Land  and 
Resource  Management  Plan, 
Implementation,  Ada,  Boise,  Gem, 
Elmore,  Valley  and  Washington,  ID. 

Summary 

EPA  would  like  to  see  greater  detail 
on  monitoring  provided  in  the  plan.  The 
feedback  mechanism  described  in 
various  parts  of  this  document  needs  to 
be  made  clearer  so  that  standard 
operating  procedures,  intensity  of 
monitoring,  timber  sale  administration, 
and  grazing  allotment  management  and 
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modelling  are  adjusted  when  monitoring 
indicates  a  need. 

ERP  No.  D-BLM-I65148-UT,  Rating 
ECl,  Pony  Express  Resource 
Management  Plan,  Implementation,  Salt 
Lake  District,  Utah,  Tooele  and  Salt 
Lake  Counties,  UT. 

Summary 

EPA  has  requested  BLM  to  reconsider 
further  restrictions  on  the  acreage 
designated  limited  ORV  use. 

Final  EISs 

ERP  No.  F-BLM-I20009-UT,  Aptus 
Industrial  and  Hazardous  Waste 
Treatment  Facility  Construction  and 
Operation,  Land  Exchange,  Right-of- 
Way  Grants,  Temporary  Use  Permits 
and  Possible  404  Permit,  Tooele  County 
UT. 

Summary 

EPA  is  in  substantial  agreement  with 
this  document.  However,  a  future 
supplement  to  the  EIS  may  be  necessary 
to  analyze  an  alternative  hazardous 
waste  incinerator  proposed  by  U.S. 
Pollution  Control  at  a  nearby  location. 

ERP  No.  F-BLM-I70013-MT,  West 
Hiline  Planning  Area,  Resource 
Management  Plan,  Implementation, 
several  Counties,  MT. 

Summary 

EPA  feels  this  document  has 
significandy  improved  with  regard  to 
emphasis  on  implementation  of 
mitigation  and  monitoring.  However,  it 
still  does  not  contain  assurance  that 
monitoring  and  mitigation  will  be 
implemented  in  order  for  an  activity  to 
proceed.  Further,  without  the  provision 
that  future  "activity  plans"  will  conform 
to  the  requirements  of  NEPA,  concern 
remains  for  the  environmental  impacts 
from  site  specific  development. 

ERP  No.  F-BLM-L03004-AK,  Trans- 
Alaska  Gas  System  (TAGS)  and 
Associated  Facilities  Consboiction  and 
Operation,  Prudue  Bay  to  Anderson  Bay, 
Right-of-Way  Grants,  Section  10  and  404 
Permits  and  Special  Use  Permits,  AK. 

Summary 

EPA's  concerns  with  the  Trans-Alaska 
Gas  System  (TAGS)  project  would  be 
satisfied  as  long  as  the  mitigation 
measures  identiHed  in  this  document  are 
implemented. 

ERP  No.  F-CGD-K40164-HI,  I-H3 
Freeway  Construction,  Windward  to 
Leeward  Oahu,  US  Coast  Guard 
Approval  for  I-H3  Right-of-Entry, 
Collocation  and  Land  Tranfer, 
Koolaupoko,  Island  of  Oahu,  Honolulu 
County,  HI. 


Summary 

EPA  requested  that  the  Coast  Guard's 
Record  of  Decision  specify  the 
mitigation  measures  that  will  ensure  the 
protection  of  motorists  and  highway 
construction  workers  from  very  low 
frequency  (VLF)  transmissions  for  the 
USCG  OMEGA  Station,  including  a 
commitment  to  comply  with  any  EPA 
guidance  on  exposure  levels  to 
electromagnetic  radiation. 

ERP  No.  F-COE-L90019-WA,  Puget 
Sound  Unconfined  Open-Water 
Disposal  Sites  for  Dredged  Material, 
Phase  1  (Central  Puget  Sound),  Site 
Identification  and  Sections  10  and  404 
Permits,  San  Juan,  Mason,  Thurston, 
Island,  Jefferson,  Whatcom,  Skagit,  king, 
Clallam,  Pierce,  and  Snohomish 
Counties,  WA. 

Summary 

EPA  feels  that  this  docimient 
adequately  addressed  EPA's  comments 
and  those  of  others. 

ERP  No.  F-FHW-D40228-MD,  MD-5/ 
Branch  Avenue  Improvement  North  of 
1-95  to  South  of  US  301,  Funding  and  404 
Permit,  Prince  Georges  County,  MD. 

Summary 

EPA  has  no  objections  to  the  project. 

ERP  No.  F-FHW-G40118-TX.  TX-71/ 
US  290  Improvements,  R.M.  1826  to  F.M. 
973,  Funding,  Travis  County,  TX. 

Summary 

EPA  has  no  objections  to  the  proposed 
action  with  proper  implementation  of 
the  mitigation  measures. 

Dated:  August  23. 198a 
William  D.  Dickeraon, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  88-19487  Filed  a-25-88;  8:45  am] 

MLUMQ  CODE  66M  80  M 

[ER-FRL-3435-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency: 

Office  of  Federal  Activities,  General 
Information  (202)  382-5076  or  (202)  382- 
5075. 

Availability  of  Environmental  Impact 
Statements  Filed  August  15, 1988 
Through  August  19, 1988  Pursuant  to  40 
CFR  1506.9. 

mS  No.  880260,  Final,  AFS,  NV,  CA 
Inyo  National  Forest,  Land  and 
Resource  Management  Plan, 
Implementation,  Inyo,  Mono,  Fresno, 
Madera  and  Tulare  Counties,  CA  and 
Esmeralda  and  Mineral  Counties,  NV, 
Due:  September  26, 1988,  Contact: 
Dennis  W.  Martin  (619)  873-5841. 


EIS  No.  880261,  Draft,  FHW,  NB,  US  275 
Improvement,  Mercer  to  Waterloo. 
Funding,  Douglas  Coimty,  NB,  Due: 
October  11. 1988,  Contact:  Philip  E. 
Barnes  (402)  437-5521. 
EIS  No.  880262.  Final,  NPS.  AK,  Kenai 
Fjords  National  Park,  Wilderness 
Reconmiendations,  Designation  or 
Nondesignation,  AK,  Due:  September 
26, 1988,  Contact:  Linda  Nebel  (907) 
257-2654. 

EIS  No.  880263,  Final.  NPS,  AK,  Bering 
Land  Bridge  National  Preserve, 
Wilderness  Recommendations, 
Designation  or  Nondesignation,  AK. 
Due:  September  26, 1988.  Contact 
Linda  Nebel  (907)  257-2654. 

EIS  No.  880264,  Final  NPS,  AK.  Yukon- 
Charley  Rivers  National  Preserve, 
Wilderness  Recommendations, 
Designation  or  Nondesignation,  AK, 
Due:  September  26, 1988.  Contact: 
Linda  Nebel  (907)  257-2654. 

EIS  No.  880265,  Final,  NPS.  AK,  Lake 
Clark  National  Park  and  Preserve 
Wilderness  Recommendations, 
Designation  or  Nondesignation,  AK, 
Due:  September  26, 1988,  Contact: 
Linda  Nebel  (907)  257-2654. 

EIS  No.  880266,  Final,  NPS,  AK,  Gates  of 
the  Arctic  National  Park  and  Preserve 
Wilderness  Recommendations, 
Designation  or  Nondesignation,  AIC 
Due:  September  26, 1988,  Contact: 
Unda  Nebel  (907)  257-2654. 

EIS  No.  880267,  Final,  FHW.  MD.  Beaver 
Dam  Road  Widening  and  Extension, 
Beaver  Court  to  Padonia  Road. 
Funding  and  404  Permit,  Baltimore 
County,  MD,  Due:  September  26, 1988, 
Contact  Herman  Rodrigo  (301)  962- 
4010. 

EIS  No.  880268,  Draft,  EPA,  REG,  Coke 
By-Product  Recovery  Plants,  Revised 
Proposed  Standards  for  Benzene 
Emissions,  Implementation,  Due: 
October  11, 1988,  Contact:  Gilbert  H. 
Wood  (919)  541-5625. 

EIS  No.  880269,  Draft  UMT,  CA.  Muni 
Metro  System  Stumaround  Project 
Facilities  Construction,  Embarcadero, 
Clay  Street  to  Brannon,  Funding,  City 
and  County  of  San  Francisco,  CA, 
Due:  October  11, 1988,  Contact 
Carmen  C.  Clark  (415)  974-7317. 

EIS  No.  880270,  Final,  NPS,  AK, 
Wrangell-St.  Elias  National  Park  and 
Preserve  Wilderness 
Recommendations,  Designation  or 
Nondesignation,  AK,  Due:  September 
26, 1988,  Contact:  Linda  Nebel  (907) 
257-2654. 

EIS  No.  880271.  Final,  AFS.  CA,  South 
Fork  Fire  Recovery  and  Salvage 
Project,  August  thru  October  1987, 
South  Fork  Roadless  Area  Land  and 
Resource  Management  Plan, 
Implementation,  Shasta-Trinity 
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National  Forest  TViraty  County.  CA, 
Due:  September  26. 1988.  Contact  Dan 
R.  Angello  (91^  628-^5227. 

EIS  No.  880272,  Draft.  COE.  FL,  Miami 
Harbor  Channel  Navigation 
Improvements,  Implementation  Dade 
County.  FL.  Due:  October  11. 1988. 
Contact:  Rea  N  Boothby  (904)  791- 
3453. 

EIS  No.  880273.  Final,  EPA,  CA.  San 
Diego  (LA-5)  Ocean  Dredged  Material 
Disposal  Site.  Permanent  Designation 
for  Material  Dredged  from  San  Diego 
Bay.  Los  Alleles  County,  CA,  Due: 
September  26, 1988,  ConUct:  Wendy 
WUtse  (415)  974-981^ 

Dated:  August  23,  IS8B. 
WUIiam  D.  Dickansa. 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  86-19486  Filed  8-25-88;  8:45  am) 

BtLUNQ  CODE  S5S0-SIMI 


lFRL-3435-a] 

Intent  To  Review  GUildeiineft  For 
Carcinogen  Risk  Asaessment 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  review 

guidelines  for  carcinogen  risk 

assessment  and  request  for  information. 

summary:  On  September  24. 1986,  the 
U.S.  Environmental  Protection  Agency 
(EPA)  issued  risk  assessment  guidelines 
relating  to  environmental  carcinogens, 
mutagens,  developmental  toxicants, 
chemical  mixtures,  and  estimating 
exposure  (51  FR  33992-34054).  Today's 
notice  announces  EPA's  intent  to  review 
the  1986  Guidelines  for  Carcinogen  Risk 
Assessment,  identifies  areas  under 
study  for  possible  revision,  and  outlines 
intended  procedures.  Any  amendments 
are  expected  to  be  formally  proposed  for 
public  review  during  the  Fall  of  1989. 
DATES:  Information  received  by  October 
11. 1988  will  be  considered  in  reviewing 
the  guidelines  and  developing  any 
proposed  amendments. 
ADDRESS:  Information  may  be  mailed  or 
delivered  to:  Ms.  Linda  C.  Tuxen.  Risk 
Assessment  Fonun,  Office  of  Health  and 
Environmental  Assessment  (RD-689), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW..  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Linda  C.  Tuxen.  (202  or  FTS)  475- 
6743. 

SUPPLEMENTARY  INFORMATION:  In  1984. 

EPA  proposed  (and  Agency  scientists 
began  to  apply)  risk  assessment 
guidelines  for  carcinogenicity, 
mutagenicity,  suspect  development 
toxicants,  chemical  mixtures,  and 


exposure  assessment.  Followii^ 
extensive  scientific  and  public  review, 
final  guidelines  on  these  topics  were 
issued  on  September  24, 1986  (51  FR 
33992-34054).  The  Guidelines  set  forth 
princ^les  and  procedures  to  guide  EPA 
scientists  in  the  conduct  (A  Agency  risk 
assessments,  to  help  promote  hi^ 
scientific  quality  and  Agency-wide 
consistency,  and  to  inform  Agency 
decisionmakers  and  the  public  about 
these  scientific  procedures. 

In  publishing  this  guidance,  EPA 
emphasized  that  one  purpose  of  the 
guidelines  was  to  "encourage  research 
and  analysis  that  will  lead  to  new  risk 
assessment  methods  and  data,"  which 
in  turn  would  be  used  to  revise  and 
improve  the  guidelines.  Thus,  the 
Guidelines  were  developed  and 
published  with  the  understanding  that 
risk  assessment  is  an  evolving  scientific 
undertaking  and  that  continued  study 
would  lead  to  changes. 

As  expected,  there  is  new  information 
and  thinking  in  several  areas  of 
carcinogen  risk  assessment.  In  addition, 
after  using  the  Guidelines  for  four  years. 
Agency  scientists  (and  others)  have 
identified  areas  needing  further  study. 
For  these  reasons,  the  Agency  has 
decided  that  review  and,  if  appropriate, 
revision  of  the  Guidelines  for 
Carcinogen  Risk  Assessment  (51  FR 
33992)  may  be  appropriate  at  this  time. 
A  public  workshop,  tentatively 
scheduled  for  early  1989,  would  assess 
possible  changes  in  the  classification 
system  and  the  scientific  basis  for 
quantification.  Other  activities  are 
described  later  in  this  notice. 

Primary  Issues 

Because  the  guidelines  have  served 
the  Agency  well  for  foiu-  years,  the 
current  review  will  focus  on  a  few 
selected  areas.  The  classification  system 
and  the  decision  logic  for  when  and  how 
to  apply  quantitative  risk  estimation 
have  been  designated  for  priority 
consideration  because  examination  of 
these  issues  is  expected  to  consume 
considerable  time,  generate  substantial 
discussion,  and  draw  extensive 
comment. 

Classification  System.  The 
classification  system  in  the  EPA 
Guidelines  provides  a  framework  and 
scientific  criteria  for  qualitative 
description  of  the  hazard  potential  of 
chemicals  as  human  carcinogens. 
Aspects  of  the  classification  system  that 
are  of  special  interest  are  outlined 
below. 

(1)  Options  for  weigh t-of-evidence 
scheme.  The  current  classification 
scheme  tor  describing  the  weight  of 
evidence  for  potential  carcinogens  has 
five  groups,  ranging  from  A  for  "known" 


human  carcinogens  to  E  for  "no 
evidence  of  human  carcinogenicity." 
These  groups,  defined  in  the  guidelines, 
were  modeled  after  the  classification 
scheme  used  by  the  International 
Agency  for  Research  on  Cancer  (lARC) 
when  Oie  Guidelines  were  proposed  in 
1984.  EPA  created  category  C, 
"possible"  human  carcinogens,  for 
chemicals  having  "limited"  evidence 
fit)m  animal  studies.  The  weight  of 
evidence  scheme,  which  depends  on 
extensive  review  of  animal  and  human 
data  on  potential  carcinogenic  effects, 
forms  the  basis  for  the  current 
classification  system. 

With  use  of  the  GuideUnes.  EPA  finds 
that  the  continuum  of  responses  used  to 
identify  potential  carcinogenic  hazard 
often  complicates  assignment  of  a 
chemical  to  a  particular  category.  In 
addition,  the  wide  range  of  results  that 
may  recommend  a  substance  to  a 
particular  category,  encourages 
comparisons  within  a  category  and 
raises  questions  as  to  whether  the 
designation  adequately  represents  what 
is  known  about  the  potential  of  the 
substance  to  be  a  potential  human 
carcinogen.  These  experiences  have 
caused  some  to  argue  for  increased 
numbers  of  categories  to  better 
differentiate  among  substances.  Others 
suggest  fewer  categories  to  remove  the 
emphasis  from  the  letter  designation  and 
focus  more  on  the  actual  evidence  imder 
consideration. 

(2)  Definitions  of  "sufficient"  and 
"limited"  evidence.  In  evaluating  the 
strength  of  human  and  animal  evidence 
that  a  particular  agent  is  carcinogenic, 
EPA  adopted,  with  modification,  the 
definitions  of  "sufficient"  and  "limited" 
used  by  lARC  (Supplement  4. 1982).  In 
1987  lARC  revised  its  Preamble 
(Supplement  7, 1987)  to  give  more 
emphasis  to  principles  for  evaluating 
evidence  than  in  1982.  The  new 
Preamble  also  modifies  lARC  definitions 
of  "sufficient"  and  "limited"  evidence. 

The  Agency  is  considering  clarifying 
its  definitions  of  sufficient  and  limited 
evidence  because  of  uncertainty  inside 
and  outside  the  Agency  about  the 
intended  use  of  "sufficient"  and 
"limited"  in  the  Guidelines.  One  issue 
relates  to  ambiguity  about  "sufficient" 
and  "limited"  evidence  in  animals  when 
the  only  animal  evidence  consists  of 
comparable  positive  findings  of 
carcinogenicity  in  multiple  experiments 
in  a  single  strain  of  one  species,  rather 
than  such  findings  in  different  species. 
Another  is  that  guideline  users  have 
difficulty  distinguishing  between  EPA's 
criteria  for  "limited"  and  for 
"inadequate"  evidence  of 
carcinogenicity  in  human  studies. 


(3)  Other  classification  issues.  Other 
possible  changes  in  the  classification 
system  include  additicHial  guidance  and 
criteria  for  evaluating  evidence  of  non- 
carcinogenicity  in  humans,  and  for 
considering  the  relevance  to  human 
hazard  assessment  of  carcinogenic 
responses  in  animals  that  appear  to  the 
species  specific.  Also,  the  use  of 
adjectives  such  as  "possible"  and 
"probable"  to  classify  carcinogens 
merits  discussion. 

Decision  Logic  for  Quantitative  Risk 
Estimation.  Several  aspects  of  the 
Guidelines  deal  with  quantitative  risk 
estimation.  Agency  scientists  are 
considering  changes  that  would  clarify 
the  logic  for  deciding  when  and  how  to 
estimate  human  cancer  risks 
quantitatively  when  using  only  animal 
data. 

(1)  Rationales  for  quantifying 
category  C  chemicals.  The  current 
Guidelines  clearly  contemplate 
quantitative  risk  estimation  for  category 
A  and  B  chemicals,  but  call  for 
quantitative  estimates  for  "possible" 
carcinogens  assigned  to  class  C  on  a 
"case-by-case"  basis,  suggesting  that 
quantification  is  not  expected  for  all 
chemicals  in  this  category.  EPA's 
experience  with  this  aspect  of  the 
Guideline,  as  well  as  comments  from 
numerous  reviewers,  suggests  that 
additional  guidance  is  needed  on 
"when"  quantification  is  appropriate. 
Some  scientists  interpret  this  language 
as  contemplating  quantification  for 
nearly  all  chemicals  in  Category  C.  Such 
an  interpretation  assumes  that  data 
leading  to  the  qualitative  finding  of 
"probable"  hazard  based  on  "sufficient" 
animal  evidence  is  always  suitable  for 
subsequent  quantitative  analysis,  and 
that  data  classified  as  "limited"  is 
generally  suitable  for  quantification. 
Other  scientists  interpret  the  Guidelines 
to  mean  that  quantification  is  expected 
for  a  smaller  subset  of  Category  C 
chemicals. 

(2)  "Best  estimates"  as  compared  to 
plausible  upper  bound. 

Guidance  on  "how"  to  quantify  cancer 
risk  also  warrants  consideration.  For 
example,  the  1986  guidelines  emphasize 
the  scientific  community's  somewhat 
limited  experience  with  "best 
estimates,"  noting  that  "an  established 
procedure  does  not  yet  exist  for  making 
'most  likely'  or  'best'  estimates  of  risk 
within  the  range  of  uncertainty  defined 
by  the  upper  and  lower  limit  estimates." 

The  limited  use  of  "most  likely"  or 
"best"  estimates  of  risk  in  the  current 
Guidelines  was  based  on  several 
considerations.  For  example,  maximum- 
likelihood  estimates  based  on  the 
multistage  model  are  usually  close  to 
upper-bound  estimates  or  are 


mathematically  unstable  and,  even  if 
considered  useful,  such  estimates  do  not 
reflect  the  probability  that  the 
imderlying  model  is  correct 

The  Agency  will  reconsider  whether 
this  rationale  is  still  valid,  and  will  focus 
its  discussion  on  extrapolation  model 
selection.  In  particular,  scientists  are 
currently  studying  models  that  take 
more  biologically-based  approaches  to 
estimating  risk  than  does  the  lineanized 
multistage  procedure.  In  addition, 
pharmacokinetic  models  may  help 
reduce  imcertainties  in  relating 
environmental  levels  to  target  organ 
doses.  Although  both  EPA  and  the  risk 
assessment  community  in  general  have 
only  limited  experience  in  using  these 
new  approaches,  they  merit  further 
consideration. 

Any  new  approach  would  also 
emphasize  (a)  the  need  for  evaluation, 
review,  and  use  of  newer  or  updated 
methods  for  calculating,  or  coming 
closer  to,  "most  likely"  or  "best" 
estimates  of  risk;  and  (b)  the  importance 
of  fully  stating  qualifying  considerations 
that  affect  Agency  risk  estimates, 
particularly  the  accuracy  of  EPA's 
current  "plausible  upper  bound" 
estimates. 

(3)  Pharmacokinetics  and  interspecies 
scaling  factors. 

The  current  Guidelines  provide  for  use 
of  pharmacokinetic  information  to 
assess  dose-response  relationships,  if 
supported  by  relevant  evidence  for  any 
particular  agent  The  Agency  expects  to 
expand  guidance  in  this  area  by 
discussing  current  scientific  practices, 
along  with  new  data  pertinent  to 
choosing  a  "default"  method  for  use  in 
the  absence  of  adequate  agent-specific 
data. 

When  chemical-specific  information  is 
not  available,  the  ciurent  Guidelines  call 
for  use  of  interspecies  dose-scaling 
factors  based  on  surface  area,  a 
common  but  not  universal  approach.  An 
alternative  to  surface-area  scaling  is 
based  on  body  weight  which  reduces 
estimated  human  risks  by  a  factor  of  6 
or  13,  depending  on  whether  the 
extrapolation  is  from  rats  or  from  mice, 
respectively.  Both  methods  are  in 
common  use  and  some  reviewers, 
including  the  Office  of  Science  and 
Technology  Policy  (1986),  conclude  that 
there  is  no  clear  scientific  basis  for 
choosing  among  them.  The  Agency 
expects  to  reexamine  this  issue  in  the 
light  of  recent  scientific  developments, 
including  work  on  the  use  of 
pharmacodynamic  sensitivity  as  a  factor 
in  making  such  choices. 

Other  Issues 

The  other  issues  under  discussion, 
described  in  the  following  paragraphs. 


would  involve  amending  certain  specific 
sections  of  the  Guidelines  without 
altering  basic  concepts. 

Mechanisms  of  Carcinogenesis.  The 
Agency  now  uses  more  information 
bearing  on  mechanisms  of  chemical 
carcinogens  than  in  the  past.  As  a  result 
EPA  risk  assessments  often  describe  not 
only  what  is  known  about  the  general 
potential  of  a  substance  to  cause  cancer 
in  animals  or  in  humans,  but  also  what 
is  known  about  underlying  mechanisms. 
Also,  mechanistic  information  that  may 
influence  decisions  about  for  example, 
the  human  carcinogenic  potential  of  an 
estabhshed  animal  carcinogen  or  the 
most  appropriate  method  of 
quantification  for  a  particular  chemical 
is  now  frequently  included  in 
assessments. 

For  these  reasons,  the  Agency  is 
considering  additional  guidance  on  the 
use  of  mechanistic  information  relating 
to  factors  such  as  the  site  of  contact  and 
hormonal  carcinogenesis,  the  role  of 
cellular  peroxide  formation  and 
cytotoxicity,  and  the  use  of  promotion 
studies. 

Data  on  genotoxicity  is  particularly 
relevant.  Information  gathered  over  a 
decade  of  research  and  testing  in  genetic 
toxicology  has  estabUshed  positive 
correlations  between  carcinogenicity 
and  mutagenicity.  More  recently  the 
mechanisms  by  which  carcinogens 
affect  expression  of  specific  genes 
involved  in  growth  and  differentiation 
(oncogenes]  are  being  elucidated. 

This  information  contributes  to 
evaluating  the  weight  of  evidence 
regarding  human  carcinogenic  potential, 
as  well  as  the  applicabiUty  of  various 
extrapolation  models.  New  information 
and  concepts  on  the  use  of  data  on 
genotoxicity,  along  with  considerations 
of  structure-activity  relationships, 
metabolism,  and  pharmacokinetics,  will 
be  evaluated  to  develop  guidance  on  the 
hazard  assessment  for  potential 
carcinogenicity. 

Benign  and  Malignant  Tumors. 
Currently,  the  Guidelines  call  for 
combining  benign  and  malignant  tumors 
in  animal  studies  when  "scientifically 
defensible,"  a  point  of  national  and 
international  agreement.  The  lARC  and 
National  Toxicology  Program  (NTP) 
have  interpreted  this  to  mean  that  there 
is  a  common  cell  type  and  evidence  for 
progression  &x)m  benign  to  malignant 
timiors.  EPA  states  it  will  combine 
tumors  unless  there  is  evidence  against 
the  progression  of  benign  lesions  to 
corresponding  malignancies.  As  such, 
we  are  requiring  negative  evidence 
before  we  decide  not  to  combine  tumors. 
EPA  plans  to  revisit  its  position. 
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Subsequent  to  the  development  of  the 
guidelises,  additional  critetia,  guidance, 
and  methods  for  evaluating  the  scientiHc 
merits  of  the  current  approach  have 
been  suggested,  in  particular,  the  NTP's 
1984  Report  sf  the  Ad  Hoc  Panel  on 
Chemical  Caicinogenesis  Testing  and 
Evaluation  and  the  lARC's  Monograph 
Supplement  7, 1987,  may  provide 
guidance. 

Risk  Characterization.  Risk 
characterization  Unks  the  risk 
assessment  and  risk  management 
elements  of  decision-making  by 
presenting  a!I  important  information 
used  in  the  assescment  along  with 
estimated  mmerical  risks. 

Because  diacmsion  relating  to 
important  nsk  characterization  issues  is 
not  fully  developed  in  the  1986 
Guidelines,  the  Agency  is  considering 
changes  that  would  give  guidance  on 
types  of  analyses  to  be  conducted, 
articulating  risk  findings  (for  example, 
use  of  seniitrvity  analyses  on  data  sets 
employed  in  nsk  extrapolation), 
expressing  variability  in  risks  from  a 
given  extraoolation  model,  levels  used 
to  project  risk  (e.g.,  median,  95 
percentile,  range),  and  ways  to  evaluate 
risks  quantitatively  when  the  qualitative 
weight  of  evidence  is  low. 

Incorporatioa  of  Risk  Assessment 
Forum  Aep(ula.The  Risk  Assessment 
Forum  ha»  published  reports  on  several 
issues  relating  to  cancer  risk 
assessment.  The  recommendations 
included  in  the  following  reports  will  be 
considered  for  incorporation  into  the 
guidelines. 

(1)  "Proliferative  Hepatocellular 
Lesions  of  the  Rat:  Review  and  Future 
Use  in  Risk  Assessment"  {EPA/625/3- 
86/011)  February  1988, 

(2)  "Interim  Procedures  for  Estimating 
Risks  Associated  with  Exposures  to 
Mixtures  of  Chlorinated  Dibenzo-p^ 
Dioxins  and  -Dibenzofurans  (CDDs  and 
CDFs)"  (EPA/825/3-87/012)  March  1987. 
and 

(3)  "Thyroid  Follicular  Cell 
Carcinogenesis:  Mechanistic  and 
Science  Pohcy  Considerations"  (EPA/ 
625/3-88/014A)  (Draft). 

Propoaed  Schedule 

During  the  last  year,  members  of  the 
Risk  Assessment  Forum,  in  consultation 
with  EPA's  Risk  Assessment  Council, 
have  informally  discussed  the  possible 
revision  issues  outlined  above.  During 
the  coming  year;  this  review  of  the 
Guidelines  for  Carcinogen  Risk 
Assessment  will  include  discussion  and 
review  by  EPA  scientists,  other 
scientific  experts,  including  EPA's 
Science  Advisory  Board,  and  the  public. 

The  public  is  invited  to  participate  by 
submitting  information  on  topics 


identifted  in  this  notice,  and  commenting 
on  anj^  revisions  whidi,  when  proposed, 
would  be  published  in  the  Federal 
Register  during  1968. 

Date:Augustl8,1988. 

Vaun  A.  NewiH, 

AssiattatlAdminiatrotor  for  Research  and 
DevelopnaenL 

(PR  Doc  88-19412  Filed  8-25-«a  8:45  am) 
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agency:  Environmental  Protection 
Agency. 

action:  Extension  of  Public  Comment 
Period  on  Proposed  Guidelines  for 
Assessing  Female  and  Male 
Reproductive  Risk. 

summary:  On  lune  30, 1988,  EPA 
proposed  Guidelines  for  Assessing 
Female  and  Male  Reproductive  Risk  (53 
FR  24834;  53  FR  24850),  with  60-day 
public  comment  periods  ending  on 
August  29, 1988.  In  response  to  several 
requests.  EPA  is  extending  the  deadline 
for  comments  beyond  the  sunmier 
vacation  months  to  September  30, 1988. 

REVISED  date:  CcMmnents  must  be 
postmaiiced  by  September  30, 1988. 

ADDRESS:  Comments  must  be  mailed  or 
delivered  to:  Dr.  Carol  Sakai  (Female 
Guidelines)  or  Dr.  Harold  Zenick  (Male 
Guidelines],  Reproductive  Effects 
Assessment  Group,  Office  of  Health  and 
Environmental  Assessment  (RD-889), 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW..  Washington,  DC 
20460. 

FOR  FURTHER  MFORMATKMI  CONTACT: 

Dr.  Carol  Sakai  (202)  382-7303;  Dr. 
Harold  Zenick  (202)  475-8913. 

SUPPLEMENTARY  INFORMATION:  Several 
groups  have  requested  an  extension  of 
the  August  29  deadline  because  the 
conunent  periods  for  both  guidelines  fall 
entirely  in  the  vacation  months  of  July 
and  August  when  many  scientific 
experts  are  unavailable  for  consultation. 
The  comment  period  is  extended  to 
September  30, 1988  to  encourage 
broader  participation  by  public  interest 
groups,  industry,  and  academia. 

Dated:  August  16, 1988. 
lohn  A.  Moore, 

Chairman,  Risk  Assessment  Council. 
[FR  Doc.  88-19413  FUed  8-25-88;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing; 
Joy  FM  Limited  Partnership  at  aL 

1.  The  Commission  has  before  it  the 
following  nnitually  exclusive 
applications  for  a  new  FM  station: 


Applicafrt.  v«d  city/ 
state 

File  No. 

MM 

Dnckai 
No 

A.  Joy  FM  UmiM 

BPH-870eigMS 

aa-363 

PaMnerahip: 

Leesburg.  GA. 

B.  August*  Rado 

BPH-870820MA 

FMoiMAip  mataute. 

Inc.  d/b/a  Gwxgia 

Radio  Fellowst)^; 

LMSburg.QA. 

C.  QoWwinQ 

BPH-870820MF 

Broadcasting 

Company; 

Leesburg,  GA. 

D.  Marshall  William 

BPH-870820MG 

Rowland.  Jr.; 

Leeaburg.  QA. 

E.  Rivers 

BPH-870e20MW 

Broaricaating.  Ir.c.; 

Leesburg  GA. 

2.  Pursuant  to  section  309(e)  of  the 
Conununications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 198& 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Appiicantfs) 

1.  Comparative — A-E 

2.  Ultimate— A-E 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800.) 
W.  Ian  Gay. 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-19456  Filed  8-25-88;  8:45  am] 
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Applications  for  Consolidated  Hearing; 
Oceans  Waves  Broadcasting  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  and 

Pila  t^n 

MM  Docket 

crty/State 

rtra  INO. 

No. 

A.  Oceans  Waves 

BPH-870311ME 

88-344 

Broadcasting; 

Narragansett 

Pier,  Rl. 

B.  David  C.  Grady 

BPH-870312MG 

&  JamvsDurkm 

d/b/a  Soutti 

County 

Broadcasting; 

Nanttgansett 

Pier,  Rl. 

C.  John  Correa; 

BPH-670312MH 

Narragansett 

Pier,  Rl. 

D  Molly  A. 

BPH-a70313MA 

Wattman; 

Narragartsatt 

Pier,  Rl. 

E.  Cyndie  Ann 

BPH-870313MS 

Rako>«n; 

Nanaganaett 

, 

Pier,  RL 

F.  Susan  L 

BPH-870313NA 

Kenary  d/b/a 

NairaganMtt 

Resort  Radio: 

Narragansett 

Pier,  Rl. 

G.  South  Shore 

8PH-870313NF 

Broadcasting, 

Inc.; 

Narragansett 

Pier,  Rl. 

H.  John  J.  Fuller, 

BPH-e70313NH 

Nafragansett 

Piw.RI. 

1.  wntsMra 

BPH-«70313NJ 

Broadcast  Co; 

Narragansett 

Pier,  Rl 

J.  Brands  R. 

BPH-870313NJ 

Tangar, 

Narragansett 

Pier,  Rl. 

K.  Zactw 

BPH-870313NL 

Narragansett 

Broadcastang 

Partrwship; 

Narragansett 

Pier,  Rl. 

LCa 

BPH-870313NU 

Associates  oi 

Narragansett; 

Nanagansett 

Pier.Rl. 

M.  Ocean  Venture 

BPH-870313MZ 

(PrevKMMly 

Broadcasting 

disnitssad) 

Company; 

Narragansett 

Pior.  RL 

2.  Pursuant  t 

0  47  U.S.C.  309(e).  the 

above  appHcat 

jons  have  been 

designated  for 

hearing  in  a  consolidated 

proceeding  up( 

XI  the  issues  whose 

headings  are  » 

et  forth  below.  The  text  of 

each  of  these  i 

ssues  has  be«a 

standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  (May  29. 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1(a).  Site  Availability— B 
1(b).  Section  1.65— B 
1(c).  Misrepresentation — B 
1(d).  Qualifications — B 

2.  Air  Hazard — I 

3.  Comparative — A-L 

4.  Ultimate— A-L 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services, 
Inc..  2100  M  Street.  NW..  Washington. 
DC  20037.  (Telephone  (202)  857-3800.) 
W.  Jan  Gay. 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-19451  Filed  8-25-88:  8:45  am] 
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Applications  for  Consolidated  Hearing; 
Paiva  Limited  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  and  city/ 
Slate 

FiteNo. 

MM 

Docket 
No. 

A.  Pbivs  UniftOu, 

BPH-870910ML 

68-365 

LmiM,DE. 

B.  Bay 

BPH-870910MO 

Communications, 

Inc.,  LevMS,  OE. 

C.  John  E.  Arsenault 

BPH-B70910MS 

Jr..  Lewes.  DE. 

D.  RichanJ  B. 

BPH-e70910NA 

Gamberg,  Lewes. 

DE. 

E.  VmcefM  T.  Ridikas, 

BPH-e70910NL 

Lewes.  DE. 

F.Lewes 

BPH-870910NY 

Communications, 

Inc.,  Lewes,  OE. 

a  SiHun  Marie  Beth 

BPH-670910OE 

Romaine.  Lewes, 

DE. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  have  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name  above  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant 

1.  Air  Hazard— C.D.F.G, 

2.  Comparative — All  applicants 

3.  Ultimate — All  applicants 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW..  Washington, 
DC  20037  (Telephone  No.  (202)  857- 
3800). 

W.  Jan  Gay. 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-10458  Filed  8-25-8a-  a45  am) 

BILUNG  COOC  (712-01-11 


Applications  for  Consolidated  Hearing; 
R&B  Communications,  Inc^  et  aL 

1.  The  Commission  has  before  it  the 
follovnng  mutually  exclusive 
applications  for  a  new  FM  station: 


App«carrt.  and  c*ly/ 
State 

He  No. 

MM 

Docket 
No. 

A.  R&B 

BPH-861212M8 

88-378 

Communications 

Inc.,  Trinity.  AL 

BPH-861215MA 

d/b/a  Radio  Trinity; 
Trinity.  AL 
C.  Beatrice  M. 

BPH-861215MF 

Covington;  Trinity, 
AL 
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Applicant  and  city/ 
State 

Re  No. 

MM 

Docket 

No. 

0.  Trinity  FM  Limited 

BPH-861215MG 

Partnership;  Trinity. 

AL 

E.  Morgan 

BPH-861215MH 

Broadcasting,  Inc.; 

Trinity.  AL 

F.  John  Twnms; 

BPH-861215MK 

Trinity,  AL 

G.  Moulton 

BPH-861215ML 

Broadcasting 

Company.  Inc.; 

Trinity.  AL 

Z  Pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR 19347  (May  29, 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Comparative — A-F 

2.  Ultimate— A-J' 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  may 
also  be  piu-chased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc..  2100  M  Street.  NW..  Washington. 
DC  20037.  (Telephone  (202)  857-3800.) 
W.  Jan  Gay. 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc  88-19459  Filed  8-25-88;  8:45  am] 

BIUJNQ  CODE  C712-01-M 

Applications  for  Consolidated  Hearing; 
Adiai  E.  Stevenson  IV  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
apphcations  for  a  new  FM  station: 


Applicant  and  city/ 
State 

File  No. 

MM 

Docket 
No. 

A.  AdIai  E.  Stevenson 
IV;  Mahomet  IL 

BPH-e70909MK 

8a-364 

AppUcant  arKl  city/ 
State 


B.  Louise  8.  Toft  and 
Stuart  A.  Toft  d/b/ 
a  Alliance 
Broadcasting  of 
Champaign  County; 
Mahomet  IL 

C.  Middtotown 
Developers,  Inc.; 
Mahoniet  IL 

D.  Dyt>edock& 
Associates,  Inc.; 
Mahomet  IL 


File  No. 


BPH-a70910MT 


BPH-fl70910NO 


BPH-870910NW 


Docket 
No. 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  May  29. 1986. 
The  letter  shown  before  each  appHcant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Air  Hazard — B 

2.  Comparative — A.B.C.D 

3.  Ultimate— A,B,C,D 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issues  and  the  applicants  to  which 
they  apply  are  set  forth  in  an  Appendix 
to  this  Notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW..  Washington. 
DC  20037.  (Telephone  (202)  857-3800.) 
W.  Ian  Gay. 

Assistant  Chief,  Audio  Services  Divsion. 

Mass  Media  Bureau. 

[FR  Doc.  88-19460)  Filed  8-25-88;  8:45  am] 

BILLMQ  CODE  6712-01-11 


Applications  for  Consolidated  Hearing; 
Stephen  D.  Tarlcenton  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


AppScant  and  city/ 
State 

File  No. 

MM 

Docket 

No. 

A.  Stephen  D. 

BPH-870720MU 

68-377 

Tarkenton; 

Ufayette.  FL 

B.  Family  Group 

BPH-870729MA 

Radio,  Ltd.  Ill; 

Lafayette,  FL 

C.  Gator  Radio 

BPH-870729MH 

Limited  Partnership: 

Lafayette,  FL 

D.  Lafayette 

BPH-870729MI 

Communications  of 

Tallahassee,  Inc.; 

Ufayette.  FL 

E.  Bhan  Mitchell 

BPH-870729MJ 

Rowland;  Lafayette. 

FL 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  imder  the  corresponding 
heading  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Air  Hazard— B,  C 

2.  Comparative — A,  B,  C,  D,  E 

3.  Ultimate— A,  B  C.  D,  E 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issues  and  the  applicants  to  which 
they  apply  are  set  forth  in  an  Appendix 
to  this  Notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800.) 
W.  Jan  Gay, 

Assistant  Chief  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  8a-19461  Filed  8-25-88;  8:45  am] 

BILUNQ  COOC  e712-01-M 

FEDERAL  MARITIME  COMMISSION 

Item  Submitted  for  0MB  Review 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
item  has  been  submitted  to  OMB  fcr 
review  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3601,  et. 
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seq.].  Requests  for  information, 
including  copies  of  the  collection  of 
information  and  supporting 
documentation,  may  be  obtained  from 
John  Robert  Ewers,  Director,  Bureau  of 
Administration,  Federal  Maritime 
Commission.  1100  L  Street  NW.,  Room 
12211,  Washington.  DC  20573,  telephone 
number  (202)  523-5866.  Comments  may 
be  submitted  to  the  agency  and  to  the 
OfTice  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC  20503, 
Attention:  Desk  Officer  for  the  Federal 
Maritime  Commission,  within  15  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears. 

Summary  of  Item  Submitted  for  OMB 
Review 

46  CFR  Part  550 

FMC  requests  an  extension  of 
clearance  for  46  CFR  Part  550  which 
provides  tariff  fding  rules  for  common 
carriers  in  the  domestic  offshore 
commerce,  pursuant  to  the  Shipping  Act. 
1916,  and  the  Intercoastal  Act,  1933.  The 
rule  requires  that  agencies  file  and  keep 
open  for  public  inspection  a  schedule  of 
their  rates  and  cheu^es  for  the  transport 
of  cargo.  The  Coounission  estimates  an 
annual  respondent  universe  of  229,  with 
a  total  estimated  16,894  manhour 
burden.  Total  cost  to  the  Federal 
Government  is  estimated  at  $172,000; 
total  cost  to  respondents  is  estimated  at 
$220,000. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  B&-19463  Filed  8-25-88:  8:45  am] 

BUJJNG  COOE  STKMil-ll 


[Petition  No.  6-W) 

Guam  Rate  Agreement;  Filing  of 
Petition 

The  Guam  Chamber  of  Commerce 
("GCC)  has  filed  a  petition  pursuant  to 
Rule  69,  46  CFR  502.69,  requesting  that 
the  Federal  Maritime  Commission 
investigate  the  Guam  Rate  Agreement, 
FMC  No.  102-8454  ("Agreement").  GCC 
alleges  that  the  Agreement  is  "grossly 
discriminatory"  and  "serves  to  preclude 
any  concept  of  rate  competition  and  is 
thereby  detrimental  to  commerce." 
According  to  GCC,  since  the 
Agreement's  membership  constitutes  a 
monopoly  in  the  U.S.-Guam  trade,  the 
Agreement  does  not  meet  the  definition 
of  a  "rate  agreement"  as  set  forth  in  46 
CFR  560.2(a)(2).  The  Commission  is  also 
requested  to  investigate  and  determine 
whether  the  Agreement  complies  with 
the  requirements  of  46  CFR  550.3(h), 
552.2(a)(b)(h)(n)(f].  562.3(a)(b)(c).  562.4. 


564.2(a)(1)(b),  566.1.  566.3,  568.0,  568.1, 
568.2,  566.3  and  568.4. 

In  order  for  the  Commission  to  make  a 
thorough  evaluation  of  this  matter, 
interested  persons  are  requested  to 
submit  views,  arguments  and/or  data  on 
the  petition  no  later  than  October  11, 
1988.  Responses  shall  be  directed  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington.  DC  20573- 
0001  in  an  original  and  15  copies. 
Responses  shall  also  be  served  on  the 
Guam  Chamber  of  Commerce:  Wayne  F. 
Brown,  Chairman  of  the  Board,  Guam 
Chamber  of  Commerce,  Agana,  Guam 
U.S.A.,  P.O.  Box  238,  96910. 

Copies  of  the  petition  are  available  for 
examination  at  the  Washington,  DC. 
office  of  the  Commission,  1100  L  Street 
NW.,  Room  11101. 
Joseph  C.  PoDcing, 
Secretary. 
[FR  Doc.  88-19367  Filed  8-25-88;  8:45  am] 

BIUJNQ  COOE  e730-0t-M 


[Docket  No.  87-14] 

Banfi  Products  Corp.  et  aL;  Amended 
Order  of  Investigation 

The  Commission  instituted  this 
proceeding  by  Order  of  Investigation 
served  June  24, 1987,  to  determine 
whether  Banfi  Products  Corporation 
("Banfi"),  an  importer  of  wine  from  Italy, 
has  been  knowingly  and  willfully 
obtaining  transportation  by  water  for 
property  at  less  than  the  rates  and 
charges  which  would  otherwise  be 
apphcable,  in  violation  of  section  16, 
Initial  Paragraph,  Shipping  Act,  1916,  46 
U.S.C.  815,  Initial  Paragraph,  amended 
6y  46  U.S.C.  app.  sec,  801  (1984),  and 
section  10(a)(1)  of  the  Shipping  Act  of 
1984, 46  U.S.C.  app.  sec.  1709(a)(1)  ("the 
Shipping  Acts"). 

Hearing  Counsel,  by  Motion  to  Amend 
("Motion"),  has  now  requested  that  the 
Order  of  Investigation  in  this  proceeding 
be  amended  to  add  ten  additional 
respondents.  Banfi  filed  a  Memorandum 
in  Opposition  ("Memorandum"). 
Subsequently,  Hearing  Counsel  filed  a 
request  for  oral  argument  on  its  Motion 
or,  in  the  alternative,  leave  to  file  a  reply 
to  Banfi's  Memorandum.  Banfi  did  not 
respond  to  this  latter  request  and 
advised  the  Commission's  Office  of  the 
Secretary  that  it  would  not  do  so.'  On 
May  18, 1988,  Hearing  Counsel  was 
granted  leave  to  file  a  reply  to  Banfi's 
Memorandum  ("Reply"),  limited  to 
indicating  with  specificity  why  orders 
issued  against  the  present  resprondent 


and  the  measures  for  production  and 
interrogation  presently  available  would 
be  insufficient  to  achieve  the  purposes 
of  the  investigation. 

Hearing  Counsel's  Motion  to  add  ten 
new  companies  as  respondents  to  this 
proceeding  is  based  on  the  results  of  its 
prehearing  inspection  and  discovery.* 
Rearing  Counsel  alleges  that  the  various 
companies  it  has  named  are  all  engaged 
in  a  common  enterprise,  and  that  adding 
these  companies  as  respondents  to  this 
proceeding  will  assist  it  in  obtaining 
evidence  and  permit  any  ultimate 
remedial  action  to  be  directed  against 
all  participants  in  the  arrangement. 

Banfi  in  its  Memorandum  contends 
that  addition  of  respondents  at  this  time 
would  prejudice  it.  Moreover,  Banfi 
asserts  that  the  addition  of  companies 
located  abroad  as  respondents  would  be 
futile  because  of  lack  of  jurisdiction  or 
enforcement  authority  over  such 
companies.'  Lastly,  Banfi  argues  that  it 
is  not  necessary  to  add  any  alleged 
agents  of  Banfi  to  the  proceeding  as 
respondents  because  any  Commission 
order  directed  against  Banfi  will  be 
sufficient  to  terminate  and  punish  the 
illegal  conduct  described  in  the  Order  of 
Investigation,  if  such  is  shown. 

In  its  Reply,  Hearing  Counsel 
contends  that  House  of  Banfi.  Inc. 
should  be  added  as  a  respondent 
because  it  would  not  be  boimd  by  an 
order  directed  against  Banfi.  Hearing 
Counsel  explains  that  House  of  Banfi 
does  not  share  a  direct  corporate  link  to 
Banfi  and  is  neither  owned  nor 
apparently  controlled  by  Banfi. 
Moreover,  House  of  Banfi,  a  California 
corporation  is  said  to  perform 
substantially  the  same  functions  as 
Banfi,  shipping  and  importing  wines  in 
its  own  right,  and  using  the  same  freight 
forwarder,  SOGECA,  to  arrange  the 
transportation  of  cargo  from  Italy  to  the 
United  States.  Hearing  Counsel  asserts 
that  the  existence  of  House  of  Banfi  and 


'  For  some  unexplained  reason.  Hearing 
Counsel's  request  for  oral  argument  had  not  been 
received  by  Banfi.  and.  as  a  result,  an  additional 
copy  was  mailed  to  it 


•  The  respondents  Hearing  Counsel  seeks  to  add 
are  identified  as:  (a|  Villa  BanR.  SpA:  Phncipessa 
Cavia,  SRk  Villa  Banfi  Cellars.  SpA;  Loretto 
Winery:  11  Chianti.  Ltd.:  and  Riunite  Vini.  SpA 
(Jointly  owned  by  Banfi  and  Cantine  Cooperativa 
Riunite).  subsidiaries  of  Banfi  engaged  in  wine 
production  in  Italy:  (b)  Banfi  Holding  Corp.  and 
Villadco.  Inc.,  holding  companies  which  hold  stod( 
in  one  or  more  Banfi  subsidiaries:  (cj  House  of 
Banfi,  Inc.,  which,  like  Banfi,  is  responsible  for 
import/distribution  of  wines  within  the  United 
States:  and  (d)  Societa  Gestioni  Commerciali  ed 
Agricole,  SpA  ('SOGECA"),  an  Italian  forwarder 
which  handles  Banfi  products  and  95%  of  the  slock 
of  which  is  owned  by  a  Dr.  Ezio  Rivella,  who  is  also 
a  director  and  stock  owner  in  several  Banfi 
subsidiaries. 

'  The  companies  located  abroad  are  identified  by 
Banfi  as:  SOGECA:  Frincipessa  Cavia.  SRL:  Villa 
Banfi  Cellars,  SpA:  Riunite  Vini,  SpA:  and  Villa 
Banfi,  SpA. 
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other  related  companies  was  not  known 
at  the  commencement  of  this 
proceeding.  Failure  to  add  House  of 
Banfi  as  a  respondent  allegedly  would 
leave  unaddressed  several  hundred 
shipments  on  which  House  of  Banfi  is 
named  as  shipper. 

Hearing  Counsel  further  urges  that  the 
other  nine  companies  also  be  added  as 
respondents  to  this  proceeding.  It 
contends  that  the  Italian  subsidiaries 
and  affiliates  of  Banfi  and  House  of 
Banfi  may  be  engaged  as  nominal 
shippers  on  bills  of  lading  for  wine 
destined  to  the  United  States  and 
produced  under  their  own  label.*  It  also 
alleges  that  Banfi  subsidiaries  and 
affiliates  may  have  participated,  directly 
or  indirectly,  in  the  receipt  of  rebates 
through  SOCECA,  the  fi^ight  forwarder 
obtaining  transportation  for  Banfi  and 
House  of  Banfi  and,  perhaps,  Banfi 
subsidiaries  and  affiliates  as  well. 

Among  the  devices  Hearing  Counsel 
alleges  SOGECA  may  have  used  to 
funnel  rebates  to  "the  Banfi  corporate 
family"  are  reduced  or  non- 
compensatory charges  for  helicopter 
spraying  services,  reduced  or  non- 
compensatory charges  for  computer 
services,  and  absorption  of  fowarding 
charges  or  inland  transport  costs. 
Hearing  Counsel  fears  that  if  the  Banfi 
subsidiaries  and/or  affiliates,  rather 
than  Banfi,  are  found  to  have  received 
illegal  rebates,  Banfi  may  try  to  divorce 
itself  bom  liability  for  such  acts. 

Hearing  Counsel  is  also  concerned 
that  failure  to  amend  the  Order  of 
Investigation  to  include  the  Banfi 
subsidiaries,  affiliates,  and  SOGECA 
will  enable  Banfi  easily  to  restructure  its 
operations  to  divest  itself  of  its  shipper 
status  for  purposes  of  Commission- 
administered  statutes,  while  still 
enjoying  the  benefits  of  rebates  received 
through  subsidiaries  and  affiliates  by 
means  of  controlling  cargo  through 
SOGECA 

Lastly,  Hearing  Counsel  asserts  that 
amendment  of  the  Order  of  Investigation 
is  required  to  obtain  discovery  sufficient 
to  complete  the  investigation.  Hearing 
Counsel  claims  that  the  absence  of 
additional  parties  has  already  presented 
problems  in  obtaining  information. 
'Moreover,  making  these  additional 
parties  respondents  would  enable  the 
Commission  to  proceed  directly  against 
them  through  discovery  and  to  obtain 
sanctions  against  them  for  their  refusal 
to  obey  and  failure  to  comply,  measures 


*  BanR  hai  argued  that  its  Italian  lubsidiaries  and 
afTiliatei  do  not  ihip  their  wine*  to  the  United 
States  [See  Banfi's  Memorandum.  4),  but  there  is  of 
course  presently  no  resolution  of  the  matter  as  the 
hearing  has  not  yet  commenced  and  no  evidence 
has  been  received  in  the  case. 


which  are  not  available  against  non- 
parties [see  46  CFR  502.205.  502.206, 
502.207,  502.210(8]). 

We  find  that  the  above  described 
contentions  of  Hearing  Counsel  have 
raised  sufficient  grounds  not  available 
until  the  present  time  to  warrant 
granting  amendment  of  the  Order  of 
Investigation.  That  Order  as  presently 
drafted  is  not  sufficiently  broad  so  as  to 
cover  unlawful  conduct  in  which  the 
proposed  respondents  in  addition  to 
Banfi  may  have  engaged  and  effectively 
to  terminate  such  conduct.  Nor  do  the 
presently  available  means  of  obtaining 
the  necessary  information  appear 
adequate  or  appropriate  to  the  enlarged 
scope  and  nature  of  the  activities  to  be 
investigated.  In  the  event  that  Banfi, 
House  of  Banfi,  and  Banfi  and/or  House 
of  Banfi  subsidiaries  and/or  related 
companies  have  received  funds  through 
SOGECA  from  ocean  carriers  for 
ostensibly  forwarding  or  brokering  wine 
and  other  products  imported  into  die 
United  States,  such  transfer  and/or 
receipt  of  funds,  either  with  or  without 
the  knowledge  of  the  ocean  carriers, 
would  in  effect  constitute  obtaining 
transportation  for  wine  and  other 
products  at  less  than  the  rates  or 
charges  that  would  otherwise  be 
apphcable.  We  will  therefore  grant 
Hearing  Counsel's  Motion  and  amend 
the  Order  of  Investigation  as  requested. 

Accordingly,  pursuant  to  sections  16, 
22.  and  27  of  the  Shipping  Act,  1918,  46 
U.S.C.  815.  821,  and  826,  amended  by  48 
U.S.C.  app.  section  801  (1984),  and 
sections  11, 13  and  17  of  the  Shipping 
Act  of  1984,  46  U.S.C.  app.  section  1710. 
1712,  and  1716,  the  proceeding  will  be 
expanded  to  determine  whether  Banfi, 
House  of  Banfi,  SOGECA,  and/or  any  of 
the  Banfi  or  House  of  Banfi  subsidiaries 
or  affiliated  companies  have  been, 
knowingly  and  v^illfully,  directly  or 
indirectly,  by  false  device  or  means, 
obtaining  ocean  transportation  for 
property  at  less  than  the  rates  or 
charges  that  would  otherwise  be 
applicable  in  violation  of  section  10(a)(1) 
of  the  Shipping  Act  of  1984,  and  for 
activity  prior  to  June  18, 1984,  section  16. 
Initial  Paragraph,  of  the  Shipping  Act, 
1916.  amended  by  46  U.S.C.  app.  section 
801  (1984). 

The  Commission  clearly  has  the 
authority  to  name  the  additional 
companies  as  respondents,  and  the  facts 
that  they  are  not  carriers,  forwarders,  or 
other  persons  subject  to  the  Shipping 
Acts  and  may  be  foreign  nationals 
acting  abroad  do  not  prevent  assertion 
of  jurisdiction  for  the  purpose  of 
investigating  the  conduct  alleged  here. 
See  e.g.,  U.S.  Lines  £■  Gordrand  Bros. — 
Sect.  16  Violation,  7  F.M.C.  464,  465, 


471-72  (1962):  Armement  Deppe,  S.A.  v. 
United  States.  399  F.2d  794. 797-800  (5th 
Cir.  1968).  cert  denied.  393  U.S.  1094 
(1969);  Compagnie  Generate 
Transatlantique  v.  American  Tobacco 
Co..  31  F.2d  663.  665  (2d  Cir.).  cert, 
denied,  280  U.S.  555  (1929).  See  also 
discussion  of  "prescriptive  jurisdiction" 
in  FTC  V.  Compagnie  De  Saint-Gobain- 
Port-a-Mousson,  636  F.2d  1300. 1315-16 
(D.C.  Cir.  1980).  Substantial  penalties 
have,  moreover,  been  imposed  by  courts 
against  foreign  companies.  See  e.g.. 
United  States  v.  Atlantica.  S.p.A.,  478 
F.Supp.  833,  836-37  (S.D.N.Y.  1979). 

Moreover.  Banfi  has  not  been 
prejudiced  by  the  time  which  has 
elapsed  so  far.  The  mere  passage  of  time 
has  not  injured  Banfi.  and  no  "stigma" 
attaches  to  the  fact  that  it  and  the 
additional  parties  are  made  respondents 
here.  The  expense  and  annoyance  of 
litigation  are  not  sufficient  justification 
for  failing  to  investigate  possible 
violations  of  the  Shipping  Acts.  See  e.g., 
FTC  V.  Standard  Oil  Co.  of  California, 
449  U.S.  232.  244  (1980):  Petroleum 
Exploration.  Inc.  v.  Public  Service 
Comm'n,  304  U.S.  209.  222  (1938). 

Therefore,  it  is  ordered,  That  Hearing 
Cotinsel's  Motion  to  Amend  the  Order  of 
Investigation  is  granted;  and 

It  is  further  ordered.  That  the  ordering 
paragraphs  of  the  Order  of  Investigation 
in  this  proceeding  served  on  June  24. 
1987  are  amended  to  read  as  follows: 

Now  therefore,  it  is  ordered.  That 
pursuant  to  section  22  of  the  Shipping 
Act.  1916,  and  section  11  of  the  Shipping 
Act  of  1984,  an  investigation  into  the 
practices  of  the  respondents  named 
herein  is  hereby  instituted  to  determine: 

1.  Whether,  during  the  period  from 
]une  30, 1982  through  June  17, 1984, 
respondent  Banfi  Products  Corporation 
violated  section  16,  Initial  Paragraph,  of 
the  Shipping  Act,  1916,  by  knowingly 
and  willfully,  directly  or  indirectly,  by 
means  of  an  unjust  or  unfair  device  or 
means,  obtaining  transportation  by 
water  for  property  at  less  than  the  rates 
or  charges  which  would  otherwise  be 
applicable; 

2.  Whether,  during  the  period  from 
August  30, 1983  through  June  17, 1984, 
respondents  other  than  Banfi  Products 
Corporation  violated  section  16.  Initial 
Paragraph,  of  the  Shipping  Act,  1916.  by 
knowingly  and  willfully,  directly  or 
indirectly,  by  means  of  an  unjust  or 
unfair  device  or  means,  obtaining 
transportation  by  water  for  property  at 
less  than  the  rates  or  charges  which 
would  otherwise  be  applicable; 

3.  Whether  since  June  17, 1984,  all  or 
any  of  the  respondents  violated  section 
10(a)(1)  of  the  Shipping  Act  of  1984,  by 
knowingly  and  willfully,  directly  or 
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indirectly,  by  means  of  an  unjust  or 
unfair  device  or  means,  obtaining  ocean 
transportation  for  property  at  less  than 
the  rates  or  charges  that  would 
otherwise  be  applicable;  and 

4.  Whether  in  the  event  the 
respondents  have  violated  the  above- 
cited  provisions,  civil  penalties  should 
be  assessed  and,  if  so,  the  amount  of 
such  penalties,  and  whether  any  other 
appropriate  order,  including  a  cease  and 
desist  order,  should  be  entered. 

//  is  further  ordered,  That  a  public 
hearing  be  held  in  this  proceeding  before 
an  Administrative  Law  Judge  of  Oie 
Commission's  Office  of  Administrative 
Law  Judges  at  a  date  and  place  to  be 
hereafter  determined  by  the 
Administrative  Law  Judge,  in 
compliance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.61; 

It  is  further  ordered,  That  Banfi 
Products  Corporation;  Villa  Banfi,  SpA; 
Principessa  Gavia,  SRL;  Villa  Banfi 
Cellars,  SpA;  Loretto  Winery;  II  Chianti, 
Ltd.;  Riunite  Vini,  SpA;  Banfl  Holding 
Corp.;  Villadco,  Inc.;  House  of  Banfi, 
Inc.;  and  Societa  Gestioni  Commerciali 
ed  Agricole,  SpA  ("SOGECA")  be 
designated  respondents  in  this 
proceeding; 

It  is  further  ordered.  That  pursuant  to 
the  terms  of  Rule  61  of  the  Commission's 
Rules  of  Practice  and  Procedure,  46  CFR 
502.61,  the  initial  decision  of  the 
Administrative  Law  Judge  shall  be 
issued  by  August  30, 1989  and  the  fmal 
decision  of  the  Conunission  shall  be 
issued  by  December  30, 1989; 

It  is  further  ordered.  That  the 
Commission's  Bureau  of  Hearing 
Counsel  is  designated  a  party  to  this 
proceeding; 

//  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on 
parties  of  record; 

It  is  further  ordered,  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.72; 

It  is  further  ordered,  That  all  further 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

It  is  further  ordered.  That  all 
docimients  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  in  accordance  with  Rule  118  of 
the  Commision's  Rules  of  Practice  and 


Procedure,  46  CFR  502.118,  and  shall  be 
served  on  parties  of  record. 

By  the  Conunission. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  88-19464  Filed  8-25-88;  8:45  am] 
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Inquiry  Into  Laws,  Regulations  and 
Policies  of  the  Republic  of  Korea 
Affecting  Shipping  In  the  United 
States/Korea  Trade;  Amended  Notice 

Pursuant  to  section  15  of  the  Shipping 
Act  of  1984,  46  U.S.C.  app.  1714 
("Section  15  Order"),  the  Commission 
initiated  this  inquiry  into  the  existence 
and  impact  of  laws,  regulations  and 
rules  of  the  Government  of  the  Republic 
of  Korea  ("ROK")  affecting  the  ancillary 
maritime  activities  carried  on  in  the 
ROK  by  common  carriers  serving  the 
U.S.  foreign  trade  with  Korea  ("Trade"). 
The  purpose  of  the  inquiry  was  to 
determine  whether  there  exist 
conditions  in  the  Trade  imfavorable  to 
shipping,  within  the  meaning  of  section 
19(l)(b)  of  the  Merchant  Marine  Act, 
1920, 46  U.S.C.  app.  876(l)(b)  ("Section 
19").  The  questions  posed  in  the  section 
15  Order  and  the  responses  it  generated 
were  described  in  the  Commission's 
Notice  of  March  28, 1988  ("March 
Notice"). 

That  document  detailed  the  various 
ROK  enactments  which  could  serve  to 
hamper  and  restrict  non-ROK-flag 
carriers  who  are  otherwise  prepared  to 
carry  on  their  own  ancillary  maritime 
activities  in  Korea.  The  March  Notice 
stated: 

While  the  responses  [to  the  Section  15 
Order]  reflect  the  discriminations  practiced, 
they  are  far  less  detailed  or  informative  as  to 
any  detrimental  impacts  these  practices  visit 
on  U.S.  interests  protected  by  Section  19. 

The  March  Notice  referred  to 
commitments  made  by  the  ROK  on  some 
issues  in  the  course  of  discussions  with 
U.S.  Goverrunent  officials  in  May  1987, 
and  to  actual  progress  made  on  other 
issues.  Based  on  these  factors,  the 
Commission  determined  not  to  initiate 
action  pursuant  to  section  19  at  that 
time,  but  to  reassess  the  need  for  such 
action  "after  the  ROK  Goverrmient  has 
had  the  opportunity  to  fully  act  on  its 
May  1987  commitments."  interested 
parties  were  invited  to  submit  additional 
information  on  the  status  and  effects  of 
relevant  ROK  practices  by  July  15. 1988. 


Comments  in  Response  to  The  March 
Notice 

Three  responses  to  the  March  Notice 
have  been  filed.  Maritime  Administrator 
John  Gaughan,  on  behalf  of  the 
Departments  of  Transportation  and 
State  ("DOT  and  DOS"),  submitted  a 
letter  detailing  discussions  held  between 
U.S.  and  ROK  officials  in  late  April  1988. 
Mr.  Gaughan  notes  that  the  ROK's 
commitment  to  permit  U.S.  carriers  to 
own  and  operate  their  own  branch 
offices  no  later  than  June  30, 1988,  is 
dependent  upon  legislative  action  and 
was  therefore  hindered  by  the  ROK's 
majority  party's  loss  of  a  majority  in  the 
April  26, 1988  National  Assembly 
elections.  Thus,  delays  in  issuance  of 
branch  office  licenses  will  be 
occasioned,  perhaps,  Mr.  Gaughan 
advises,  until  early  1989. 

On  the  issue  of  container  terminals, 
Mr.  Gaughan  reports  that  both  Sea-Land 
Service,  Inc.  ("Sea-Land")  and  American 
President  Lines,  Ltd.  ("APL")  have 
signed  contracts  for  the  use  of  the  on- 
dock  container  freight  station  ("CFS")  at 
the  Port  of  Pusan,  but  notes  that  "the 
faciUty  is  still  unused,  due  to  the  high 
rate  charged  for  its  use."  Mr.  Gaughan 
advises  that  U.S.  carrier  participation  in 
developing  future  container  facilities  in 
Korea  is  being  urged  by  DOT  and  DOS 
and  this  remains  an  open  issue.  Mr. 
Gaughan  reports  that  Jin  Nyiun, 
Administrator  of  the  Korea  Maritime 
and  Ports  Administration  ("KMPA") 
indicated  his  willingness  to  meet  with 
foreign  shipowners,  a  "departure  from 
previous  I^lPA  Administrators."  No 
progress  is  said  to  have  been  made  on 
trucking  rights  other  than  that  ROK 
officials  have  "opened  a  dialogue"  on 
the  issue. 

Mr.  Gaughan  concludes  that  there  is 
now  "a  greater  readiness  on  the  part  of 
Korea's  maritime  policymakers  to 
resolve  oitf  concerns  and  move  to  a 
more  amicable  maritime  relationship." 
He  opines  that  no  formal  section  19 
action  is  warranted  at  this  time. 

APL  states  that  "litte  progress  has 
been  made"  in  any  of  the  areas  of 
concern,  but  that  this  may  be  caused  by 
"the  intervention  of  the  1988  Olympics 
in  Korea,  the  ongoing  labor  and  civil 
strife,  and  the  recent  elections  resulting 
in  substantial  realignment  of  political 
power.*  *  '"Noting  that  the  fall 
session  of  the  ROK  National  Assembly 
is  scheduled  for  September  through 
December,  1988,  APL  requests  that 
interested  parties  be  granted  leave  until 
January  30, 1989  to  fill  further  comments 
in  response  to  the  March  Notice. 

Sea-Land  also  requests  an  extension 
of  time  to  respond  to  the  March  Notice 
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in  recognitioa  of  tbe  fall  assembly  of  the 
legislature;  it  suggests  a  new  comment 
period  ending  November  15, 1988.  Sea- 
Land  reports  greater  progress  than  does 
APL,  however,  noting  that 
discriminatory  treatment  as  to  the  use  of 
container  yards  and  CFS  facilities  at 
Pusan  "has  ceased,"  and  that  "progress 
is  being  made"  in  other  areas, 
particularly  on  the  branch  office  issue. 
Sea-Land  notes  that  continued  progress 
and  resolution  are  dependent  upon 
legislative  action. 

Discussion 

Then  have  been  conflicting  reports  on 
the  degree  of  progress  achieved  to  date 
on  specie  issues  raised  by  this  inquiry 
into  the  practices  of  the  ROK  affecting 
the  ability  of  ctrrriers  to  carry  on 
ancillary  maritime  activities.  Some 
progress  has  been  made,  according  to 
Sea-Land  and  Mr.  Gaughan,  although 
not  as  much  as  was  anticipated.  APL 
reports  much  less  movement.*  Yet  the 
commenting  parties  agree  that  a  prompt 
resolution  of  these  issues  appears  to 
have  been  impeded  at  least  in  part  by 
political  developments  in  Korea 
occurring  since  the  March  Notice. 

The  Commission  is  particularly 
mindful  of  the  unanimity  of  the  U.S. 
carriers — who  are  the  only  conunercial 
interests  commenting  and  who  are 
among  the  few  carriers  operating  in  the 
Trade  who  are  desirous  of  undertaking 
their  own  ancillary  maritime  activities — 
in  requesting  more  time  to  comment  and 
in  not  proposing  any  section  19  action 
by  the  Commission.  Thus,  the  parties 
whose  interests  are  being  affected  by 
the  ROK  laws  and  practices  appear  to 
be  satisfied,  not  with  the  level  of 
progress  achieved  to  date,  but  with  the 
legitimacy  of  the  apparent  reasons  why 
previous  commitments  have  not  as  yet 
been  realized. 

In  li^t  of  these  circumstances,  the 
Commission  has  determined  to  grant  the 
U.S.-fIag  carriers'  requests,  and  to 
provide  an  additional  opportunity  to 
augment  and  update  the  responses 
received  in  the  March  Notice  and  to 
comment  on  the  impact  and  effect  of  the 
ROK  laws,  rules  and  policies  at  issue. 
This  action  should  not  be  taken  as  a 
determination  by  the  Commission  that 
section  19  action  is  unwarranted  or 
insupportable  at  this  time.  The 
Commission  is  adopting  the  suggestion 
of  the  commenting  parties  that,  as  stated 
by  Sea-Land,  they  would  be  "in  a  better 
position  to  provide  the  Commission  with 


more  definitive  and  conclusive 
responses  to  its  Notice"  following 
assembly  of  the  legislature.  To  this  end, 
the  Commission  shall  extend  the  time 
for  responses  to  the  MartA  Notice  until 
January  30, 1989. 

By  the  Commission. 
Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  88-19465  Filed  &-2S-88;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  June  29- 
30.1988 

In  accordance  with  §  217.5  of  its  rules 
regarding  availability  of  information. 
there  is  set  forth  below  the  domestic 
poUcy  directive  issued  by  the  Federal 
Open  Market  Committee  at  its  meeting 
held  on  June  29-30, 1988.  *  The  directive 
was  issued  to  the  Federal  Reserve  Bank 
of  New  York  as  follows: 

The  infonnation  reviewed  at  this  meeting 
suggests  that  economic  activity  has  continued 
to  expand  at  a  fairly  vigorous  pace.  Growth 
in  total  nonfarm  payroll  employment 
moderated  somewhat  in  April  and  May.  The 
civihan  unemployment  rate  rose  to  5.B 
percent  in  May,  a  level  just  below  its  average 
in  the  first  quarter.  Inxlus  trial  production 
advanced  considerably  in  April  and  May. 
Retail  sales  were  little  changed  on  balance 
over  the  two  months  after  rising  appreciably 
in  the  first  quarter.  Available  data  indicate 
that  business  capital  spending  has  remained 
at  the  high  level  reached  in  the  first  quarter. 
Hofising  starts  fell  sharply  in  May,  but  other 
indicators  suggested  httle  change  in  the  pace 
of  recent  housing  activity.  The  nominal  U.S. 
merchandise  trade  deficit  declined 
substantially  in  April,  as  imports  dropped 
sharply  and  exports  were  essentially 
unchanged.  Most  measures  indicate  that 
prices  and  wages  have  risen  somewhat  more 
rapidly  in  recent  months.  Prices  of  a  broad 
range  of  commodities,  particularly 
agricultural  goods,  have  increased  sharply  in 
the  past  few  weeks. 

Short-term  interest  rates  have  risen  since 
the  Committee's  meeting  on  May  17,  while 
bond  yields  have  moved  lower.  The  trade- 
weighted  foreign  exchange  value  of  the  dollar 
in  terms  of  the  other  G-10  currencies 
appreciated  considerably  over  the 
intermeeting  period. 

Expansion  of  M2  and  M3  slowed 
considerably  in  May  and  Ml  was  about 
unchanged,  but  data  available  for  June 
suggested  some  pickup  in  monetary  growth. 
From  a  fourth-quarter  base,  M2  and  M3  have 
grown  at  rates  in  the  upper  portion  of  the 
ranges  established  by  the  Committee  for  1988. 


■  The  U.S.-nag  earners  do  not  addres  the 
shortcomings  in  the  record  noted  in  the  March 
Notice;  e.g.,  the  lack  of  descriptions  of  the  impact  or 
costs  of  the  ROK  practices  on  affected  carriers  in 
the  Trade. 


'  Copies  of  the  Record  of  poUcy  actions  of  the 
Committee  for  the  meeting  of  |une  29-30. 1988,  are 
available  upon  request  to  The  Board  of  Governors 
of  the  Federal  Reserve  System.  Washington.  DC 
20551. 


Exparwon  in  total  domestic  non-financial 
debt  for  the  year  thus  far  appears  to  be  at  a 
pace  somewhat  below  that  in  1987. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  will 
foster  price  stability  over  time,  promote 
growth  in  output  on  a  sustainable  basis,  and 
contribute  to  an  improved  pattern  of 
international  transactions,  bt  furtherance  of 
these  objectives,  the  Committee  reaffirmed  at 
this  meeting  the  ranges  it  had  established  in 
February  for  growth  of  4  to  8  percent  for  both 
M2  and  M3,  measured  from  the  fourth  quarter 
of  1987  to  the  fourth  quarter  of  1988.  The 
monitoring  range  for  growth  in  total  domestic 
nonfinancial  debt  was  also  maintained  at  7  to 
11  percent  for  the  year. 

For  1989,  the  Committee  agreed  on 
tentative  ranges  for  monetary  growth, 
measured  from  the  fourth  quarter  of  1988  to 
the  fovrth  quarter  of  1989,  of  3  to  7  percent  for 
M2  and  3^4  to  7  V4  percent  for  M3.  The 
Committee  set  the  associated  monitoring 
range  for  growth  in  total  domestic 
nonfinancial  debt  at  BVi  to  lOV^  percent.  It 
was  understood  that  all  these  ranges  were 
provisional  and  that  they  would  be  reviewed 
in  early  1989  in  the  light  of  intervening 
developments. 

With  respect  to  Ml,  the  Committee 
reaffirmed  its  decision  in  February  not  to 
establish  a  specific  target  for  1988  and  also 
decided  not  to  set  a  tentative  range  for  1989. 
The  tjehavior  of  this  aggregate  will  continue 
to  be  evaluated  in  the  light  of  movements  in 
its  velocity,  developments  in  the  economy 
and  financial  markets,  and  the  nature  of 
emerging  price  pressures. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
increase  slightly  the  existing  degree  of 
pressure  on  reserve  positions.  Taking  account 
of  indications  of  inflationary  pressures,  the 
strength  of  the  business  expansion, 
developments  in  foreign  exchange  and 
domestic  financial  markets,  and  the  behavior 
of  the  monetary  aggregates,  somewhat 
greater  reserve  restraint  would,  or  slightly 
lesser  reserve  restraint  might,  be  acceptable 
in  the  intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  growth  in  M2  and  M3  over 
the  period  from  Jime  through  September  at 
annual  rates  of  about  5V4  and  7  percent, 
respectively.  The  Chairman  may  call  for 
Committee  consultation  if  it  appears  to  the 
Manager  for  Domestic  Operations  that 
reserve  conditions  during  the  period  before 
the  next  meeting  are  likely  to  be  associated 
with  a  federal  funds  rate  persistently  outside 
a  range  of  5  to  9  percent. 

By  order  of  the  Federal  Open  Market 
Committee,  August  22. 1988. 

Donald  L  Kohn. 

Secretary,  Federal  Open  Market  Committee. 
[FR  Doc.  8&-19371  Filed  8-25-88;  8:45  am) 
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Change  in  Bank  Control  Notice; 
Acquisition  of  Sliarea  of  Banlcs  or 
Banic  Holding  Companies 

The  notiHcation  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817[j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  baidc 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  for 
inunediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  9, 1988. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Miimeapolis,  Minnesota  55408: 

1.  George  Klein  Share  of  Family  Trust 
dated  December  31, 1975,  FBO  Daniel 
Klein,  to  acquire  13.06  percent  of  the 
Common  Stock;  George  Klein  Share  of 
Family  Trust  dated  December  31, 1975. 
FBO  Daniel  Klein,  to  acquire  17.66 
percent  of  the  Class  A  Preferred  Stock; 
George  Klein  Share  of  Family  Trust 
dated  December  31, 1975,  FBO  James 
Klein,  to  acquire  17.66  percent  of  the 
Class  Preferred  Stock;  and  George  Klein 
Share  of  Family  Trust  dated  December 
31. 1975.  FBO  Alan  Klein,  to  acquire 
17.66  percent  of  the  Class  Preferred 
Stock  of  Klein  Bancorporation,  Inc.. 
Chaska,  Minnesota,  and  thereby 
indirectly  acquire  First  National  Bank  in 
Montevideo,  Montevideo,  Minnesota; 
First  National  Bank  of  Waconia. 
Waconia,  Minnesota;  First  National 
Bank  of  Chaska,  Chaska,  Minnesota; 
State  Bank  of  Young  America,  Young 
America,  Minnesota;  The  Klein  National 
Bank  of  Madison,  Madison,  Minnesota; 
Victoria  State  Bank.  Victoria, 
Minnesota;  Oakley  Holding  Company, 
Buffalo,  Minnesota;  and  Oakley 
National  Bank,  Bu^alo,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  22, 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board 
(FR  Doc.  88-19372  Filed  8-2&-88;  8:45  am] 

BILUNO  CODE  MIO-OI-M 


First  Bancorporation  of  Oliio; 
Proposed  Acquisition  of  Federal 
Savings  Bani( 

First  Bancorporation  of  Ohio.  Akron. 
Ohio,  has  applied  under  S  22S.23(a](3]  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a](3]]  for  the  Board's  approval 
under  section  4(c](8]  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c](8]]  and  S  225.21(a]  of  Regulation 
Y  (12  CFR  225.21(a]]  to  acquire  all  of  the 
voting  shares  of  Peoples  Federal  Savings 
Bank  ("Peoples"],  Wooster,  Ohio. 

The  board  previously  has  determined 
by  order  that  the  operation  of  a  thrift 
institution  (including  a  federal  savings 
bank]  is  closely  related  to  banking,  but 
not,  as  a  general  matter,  a  proper 
incident  to  banking  under  section  4(c](8] 
of  the  Act.  See  e.g.,  Citicorp,  72  Federal 
Reserve  Bulletin  724  (1986].  However, 
the  Board  has  approved  several 
proposals  involving  the  acquisition  of 
failing  thrift  institutions  on  the  basis 
that  any  adverse  effects  would  be 
overcome  by  the  public  benefits  of 
preserving  the  failing  thrift  institutions. 
Citicorp,  supra;  The  Chase  Manhattan 
Corporation,  71  Federal  Reserve  Bulletin 
462  (1985). 

Interested  persons  may  express  their 
views  in  writing  on  the  question 
whether  consummation  of  the  proposed 
acquisition  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices."  Any  comments  must  conform 
with  the  requirements  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)). 

In  view  of  the  request  by  the  Federal 
Home  Loan  Bank  Board  that  the  Board 
act  promptly  on  this  application  in  light 
of  the  ftnancial  condition  of  Peoples,  the 
comment  period  has  been  shortened  to 
seven  days. 

Accordingly,  comments  regarding  this 
application  must  be  submitted  in  wo-iting 
and  must  be  received  at  the  offices  of 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Room  2223.  Eccles  Building.  20th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  DC  20551,  not  later  than 
5:00  p.m.  on  Thursday,  September  1, 
1988.  This  application  is  available  for 
immediate  inspection  at  the  offices  of 
the  Board  of  Governors  and  the  Federal 
Reserve  Bank  of  Cleveland. 


Board  of  Governors  of  the  Federal  Reserve 
System.  August  24, 1988. 
WiUiam  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  88-19525  Filed  8-24-88;  3:02  pm] 

BILLINO  CODE  UIO-OI-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  SulMnitted  to  the  Office 
of  Management  aruf  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  is  submitted 
to  OMB  since  the  last  list  was  published 
on  August  12. 1988. 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on 
301-966-2088  for  copies  of  package.) 
ACTION:  The  Health  Care  Financing 
Administration  has  submitted  the 
following  public  information 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L  96-511. 
NOTE:  This  is  a  correction  to  the  notice 
pubUshed  in  the  August  12, 1988 
Federal  Register  on  pg.  30471. 
SUMMARY:  On  June  3. 1988,  the  final 
rule  "Conditions  for  Intermediate  Care 
for  the  Mentally  Retarded,  (42  CFR. 
Section  483  Subpart  D)  was  published 
in  the  Federal  Register".  This  rule 
revises  and  simphfies  the  content  of 
regulations  for  intermediate  care 
facilities  for  the  mentally  retarded  and 
persons  with  related  conditions  and 
requires  extensive  change  to  the  ICF/ 
MR  Survey  Report  From  (HCFA- 
3070B).  The  revisions  to  the  Survey 
Report  Form  will  simplify  and  clarify 
Federal  requirements  while 
strengthening  client  health  and  safety. 
The  effective  date  of  these  regulations 
is  October  3. 1988.  In  view  of  the 
critical  importance  of  the  Survey 
Report  Form  to  the  implementation  of 
the  ICF/MR  survey  process  and  the 
considerable  opportunity  already 
extended  to  the  public  for  comment, 
the  OMB  has  approved  expedited 
processing  (30  days)  for  this 
information  collection  proposal.  The 
following  summarizes  the  information 
collection  proposal  submitted  to  OMB. 
Type  of  Request:  Revision 


%u6v 
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Originating  Office:  Health  Care 

Financing  Administration 
Title  of  information  collection:  ICF/MF 

Survey  Report 
Form  namber  HCFA  #3070B— Revised 
Frequency:  Annual 

Respondents:  State  or  local  governments 
Estimated  number  of  responses:  4,315 
A  verage  hours  per  response:  3 
Total  estimated  burden  hours:  12,945 
Additional  Information  or  Comments:  A 

copy  of  the  firoposed  form  and 

instructions  are  published  herewith. 

Also  attached  are  the  survey 


procedures  as  contained  in  Appendix 
J,  entflled,  "Interpretive  Guidelines 
and  Survey  Procedures".  To  obtain  a 
copy  of  the  interpretive  guidelines 
contact  Robert  Harrison  at  (301)  966- 
6832.  Comments  and  questions  should 
be  directed  immediately  to  [OMB) 
Alhson  Herron  (202)  395-7516  or  for 
program  information  call  (301)  966- 
2088. 

Written  comments  and 
reccxnmendations  for  the  proposed 
information  collections  should  be  sent 


directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address: 

OMB  Reports  Management  Branch,  New 
Executive  Office  Building.  Room  3208, 
WasMngton,  DC  20503,  Attn:  Allison 
Herson. 
Date:  August  23. 1988. 

James  V.  Oiierthaler, 

Deputy  Assistant  Secretary  for  Information 

Resources  Management. 

BILUNO  CODE  4t5IM>4-M 
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Part  I 


ICF/MR  Survey  Report 


1. 

Name  of  ICF/MR                     1 

2. 

Street  Address                     1 

3. 

City  and/or  County,  State,  Zip       1 

4. 

Medicaid  Provider  if                                       1 

5. 

Name  of  CEO        6.  Telephone  #    1 

7.  State  Region  Code   I  8.  State/County  Code 


9.  Dates  of  Survey  (Begin/End) 


10.  Type  of  Ownership  or  Control:  (Check  one) 


A.  Private  (Non  Profit) 

B.  Private  (Proprietary) 

C.  State 

D.  City/Tovm 

E .  County 

F.  City-County 

G.  Other  #  H. 


(Specify:) 


11. 

Is  this  ICF/MR  a  distinct  part  of  a  Hospital,  SNF  or  ICF?  (Check  one)  1    1 

Y  1    1 

N 

12. 

If  "YES",  indicate  the  Hospital  Provider  #,  SNF  Provider  #,  or  ICF  Provider 

i: 

13. 

FACILITY  DATA 

1 
1  A. 

1  Is  this  ICF/MR  a  residential  unit  within  a  larger  organization   1 

1  or  agency  in  the  State  that  provides  residential  services  to     1 

1  persons  with  mental  retardation?   (Check  one)                  III 

1    1    1  If  no,  proceed  to  Item  G.                             1 

Y  1    1 

N 

1  B. 

1  If  "YES",  indicate: 

1     Name  of  organization: 

1    1 

1    1     Address  of  Organization: 

1  D. 

1     Name  of  CEO  of  organization: 

1  E. 

1  Total  #  of  beds  (bed  capacity)  of  the  larger  organization: 

1  F. 

1  Total  #  of  clients  (including  ICF/MR  clients)  served  by  the  organization: 

1  G. 

1  Is  this  ICF/MR  the  only  residence/residential  unit  at  the  addressi 

1  stated  in  W  #2  (above)?  (Check  one)                           1   1    1 

Y  1    1 

N 

1  H. 

1  Is  this  ICF/MR  the  only  resident/residential  unit  in  the  building! 

1  at  the  address  stated  in  W  #2  (above)?  (Check  one)              1   1    1 

Y  1    1 

N 

1  I. 

1  Total  #  of  ICF/MR  beds  under  this  Provider  #: 

1  J. 

1  Total  #  of  discreet  living  units  under  this  Provider  f: 

BEST  COPY  AVAILABLE 
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1 
1   K. 

1 

1  Median  age 

of  clients  served 

under 

this 

Provider  #: 

1 
1   L. 

1 

1   Age  range 

of  clients  served: 

1 
1    M. 

1 

1 

1   Total  #  of 

1 

off-campus  day  program  g 

ites 

used  by  ICP/MR 

clients. 

14. 

SURVEY  TEAM 

COMPOSITION 

(Col.  #1):   Indicate  the  number  of  disciplines  represented  on  the  survey  team. 
(Col.  #2):   Indicate  the  number  of  surveyors  represented  on  the  survey  team  who 

also  qualify  as  a  QMRP?   Indicate  Name(s)  and  Tltle(s)  of  Surveyors 

on  last  page  of  this  form. 


A.I  Administrator 

B. I  Nurse 

C.I  Dietitian 

D. I  Pharmacist 

E.I  Records  Administrator 

F. I  Social  Worker 

G.I  (Not  Applicable) 
I 


(1) 


7771 


(2) 


777 


^ — r 


H.I  LSC  Specialist 

I.I  Laboratorlan 

J.I  Sanitarian 

K.I  Therapist 

L.I  Physician 

M.  I  Psychologist 

N.I  Other  0. 


I 


(Specify) 


(1)    (2) 


T 


I  P.I  Total  #  of  surveyors  onsite;   I  I    I 


Q.I  Total  9   of  QMRP  surveyors  onsite:  I   I 


15.  STAFFING 


List  the  full  time  equivalents  who  function  in  this  capacity; 


I  A. 


Direct  Care  Personnel 
(483.430(d)(3) 


T — I — I 


I  B. 


T — r 


Registered  Nurse 
(483.460(d)(3) 


I   I   I  I  C.I  Licensed  Vcc/Practical  Nurse  TT"I  /   7   / 
I    1(483. 460(d)(2)) 


I  D. 


Total  Personnel  (List  the  Full  Time  Equivalents);   I" 


T — \ — I   l~T— I 


16.   OFF-CAMPUS  DAY  PROGRAMS 


~1 — 

A.I  How  many  clients  of  the  sample  attend  off-campus  day  programs^ 


T  

B.I  In  how  many  off-campus  day  program  sites  was  an  observation  done   I    I 
I  by  the  surveyor? |    | 


UMI 
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AGE     i         I 
Under  22   I   22-45   I 


T 


46-65  I      66+       I 


TOTAL 


17.        SEX 


A. 
B. 

To 
DI 

Male           1        II        1    1       1    1 

Female         1        II        1    1       1    1 

18. 

tal:            1        II       II      II 

19. 

SABILITIES: 

A. 

Mental  Retardation  (Total) 

1.  Mild 

2.  Moderate 

3.  Severe 

4.  Profound 

B. 

Aut 1 sm 

C. 

Cerebral  Palsy 

D. 

Eollepsy  (Total) 

1.  Controlled 

2.  Uncontrolled 

I      I 


100% 


I  I 

I  I 


20.   OTHER  DISABILITIES: 

A.  Nonambulatory  (Total) 

1.  Mobile 

2.  Non-Mobile 


B.  Speech/Language  Impairment  (Total) 

C.  Hearing  Impairment  (Total) 

1.  Hard  of  Hearing 

2.  Deaf 


NOTE:   The  total  numbers  may  exceed  the  facility's  population  because  some  clients  have  multiple 
disabilities. 


UMI 
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PAGE  2  OF  CLIENT  CHARACTERISTICS 


AGE 


I 


T 


I      r 

I   TOTAL   I     I 


Under  22  I  22-45  I  46-65  I  66  +  |    I    |  Z 


D.   Visual  Impairment  (Total) 

1.  Impaired 

2.  Blind 

21.  Medical  Care  Plan 

22.  Drugs  to  Control  Behavior 

23.  Restraints 

24.  Time  Out  Rooms 

25.  Application  of  Painful  or  Noxious  Stimuli 

26.  #  Attending  Off-Campus  Day  Programs 

27.  #  of  Court  Ordered  Admissions 

28.  Number  of  Clients  Over  Age  18  with  a  Legal 
Guardian  Assigned  by  the  Court. 


29.   Other  (Specify); 

A. 

B. 


C. 


1988 


NOTE:   The  total  numbers  may  exceed  the  facility's  population  because  some  clients  have 
multiple  disabilities. 
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The  ICF/MR  Survey  Report  Form  (SRF) 
HCFA  #30708  -  Revised 


PART  1:  DEMOGRAPHIC  DATA  (required  form) 


Purpose:  Cover  sheet  for  the  ICF/MR  SRF  which  will  summarize  data  relative 
to:  facility  characteristics;  description  of  the  client  population 
served;  special  needs  represented  by  that  population;  and  essential 
characteristics  of  the  survey  conducted.  Portions  of  this 
Information  will  be  entered  into  the  Medicare-Medlcald  Automated 
Certification  System  (MMACS)  and  will  be  used  to  review  trends  about 
the  ICF/MR  program  nationwide. 


General 
Instructions: 


1.  Complete  all  portions  of  this  form. 

2.  If  a  number  Is  requested  (e.g.,  #  of  beds,  #  of  clients), 
and  the  answer  Is  NONE  or  ZERO,  please  enter  a  "0"  in  the 
space  provided. 

3.  If  a  box  Is  provided  to  "check  one"  of  the  answers 
provided,  enter  a  "  "  (check,  mark). 

4.  The  symbol  "Y"  means  "Yes"  and  "N"  means  "No". 

5.  The  symbol  "#"  means  "Number". 

6.  Abbreviations  used:  "CEO"  means  Chief  Executive  Officer; 
"QMRP"  means  Qualified  Mental  Retardation  Professional"; 
"MR"  means  mental  retardation. 

7.  Regulatory  references  included  on  the  form  refer  to 
regulations  found  in  the  Code  of  Federal  Regulations,  and 
refer  to  regulations  applicable  to  ICFs/MR. 

8.  Review  all  portions  of  the  form  for  accuracy. 


Specific 
Instructions: 

Blocks  1-8,  11-12:  Enter  identifying  data,  as  requested. 


Block  9 


Enter  the  dates  of  the  first  and  last  days  of  the 
(regardless  if  there  is  a  break  in  survey  days). 


survey 


Block  10  (A-G):    Check  which  category  best  applies 


(  H  ):    If  none  of  the 
type  that  does 


above  describes  the  facility,  specify  the 


Block  13  (A) 


Blocks  13  (B-D) 


Block  13  (E) 


A  "Yes"  indicates  that  the  CEO  directs  the  activities  of 
the  ICF/MR,  but  also  directs  the  activities  of  another 
residential  services  program  (e.g.  another  ICF/MR;  another 
Medlcare/Medicald  Provider  that  serves  persons  with  MR 
regardless  of  funding  source).  A  "No"  Indicates  that  the 
CEO  of  the  ICF/MR  does  not  direct  the  activity  of  any  other 

residential  services  program  for  persons  with  MR 

If  "Yes"  was  Indicated  for  13A,  identify  the  name,  address 
and  CEO  of  the  larger  organization  or  agency  (could  be  the 

same  information  for  the  ICF/MR.) 

Enter  the  total  bed  capacity  of  all  residential  services 
directed  by  the  CEO  (including  the  ICF/MR  bed  capacity.) 


Block  13  (F) 


Enter  the  total  #  of  clients  residing  in  the  beds  described 
in  Block  13E  (including  ICF/MR  clients). 


32672 


Blck  13  (G) 


Block  13  (H) 


Block  13  (I> 


Block  13  (J) 


Block  13  (K) 


Block  13  (L> 


Block  13  (M) 
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Block  14  (A-F) 
<H-N) 


Block  14  (0) 


Block  14  (P) 


Block  14  (Q) 


A  "Yes"  Indicates  that  there  Is  no  other  bed  capacity 
(beyond  that  of  the  ICF/MR  covered  under  this  provider  #> 
at  the  address  stated  at  W#2.  A  "No"  Indicates  that  there 
is  other  bed  capacity  to  provide  residential  services  to 
persons  with  MR  at  the  address  stated  at  W#2  (e.g.,  the 
organization  or  agency  operates:  another  ICF/MR  on  the 
grounds  or  campus;  operates  another  Medlcare/Medlcald 
provider  on  the  campus;  operates  beds  for  residential 

services  that  are  not  certified). 

A  "Yes"  Indicates  that:  there  Is  only  one  building  (e.g..  a 
house  or  apartment  bldg.)  at  the  address  In  W#2;  the  ICF/MR 
Is  the  sole  occupant  that  provides  residential  services  to 
people  with  MR;  and  the  bldg.  Is  "community-based"  into  the 
surrounding  neighborhood.  A  "No"  Indicates  that:  the 
ICF/MR  encompasses  several  buildings;  there  are  other 
special  residential  programs  for  persons  (e.g.  mentally 
111.  juvenile  offenders,  etc.)  operated  In  the  same  bldq. 
as  the  ICF/MR. 


Enter  the  #.  as  requested. 


Enter  the  total  #  of  discrete  units.  If  the  ICF/MR 
encompasses  several  bldgs,  count  the  #  of  discrete  living 

units  within  each  bldg. 

To  calculate  this  #:  list  each  client  served.  In  order  of 
youngest  client  to  oldest  client;  Identify  the  client  who 
Is  exactly  one  half  (1/2)  the  way.  down  the  list  (I.e.  the 
501  lie  );  enter  the  age 
represented  by  that  client  Into  the  space  provided. 


List  the  ages  of  the  youngest  and  oldest  clients 

Each  day  program  site  Included  in  this  number  should  be 
located  off  the  grounds  or  campus  of  the  ICF/MR.  Any 
client  going  to  this  program  should  be  scheduled  to  attend 
the  program  regularly  (at  least  3  hrs./day  (2-5  days/wk.). 
If  the  day  program  provides  2  or  more  programs  at  the  same 
address,  for  purposes  of  this  item,  that  day  program  should 
be  considered  one  site. 


(Col.  1):  Enter  the  #  of  disciplines  that  best  describe 
the  survey  team's  composition.  If  a  surveyor  has  multiple 
areas  of  expertise  (e.g.  a  nurse  surveyor  who  may  also  be  a 
dietitian),  then  each  discipline  of  expertise  should  be 
Included. 

(Col.  2)  Enter  the  #  of  disciplines  represented  on  the  team 
which  also  qualified  as  a  QMRP  (as  per 

§483.430(a)(1)(2)(1)-(11i)  and  §483. 430(b)(5)  of  the  ICF/MR 
COPs). 


Specify  the  discipline,  if  not  described  in  14(A-N)  above 
Enter  the  #  (regardless  of  multiple  expertise). 


Enter  the  #  (regardless  of  multiple  expertise) 
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Block  15  (A-D): 


Block  16  (A) 


Block  16  (B) 


Block  17-26: 


Enter  the  #  of  these  clients  represented  in  the  total 
sample  (the  Representative  Sample  of  Clients  and  any  other 
persons  added  to  the  sample  for  other  reasons). 


Enter  the  #  of 
was  completed. 


sites  visited,  in  which  a  Client  Observation 


CLIENT  CHARACTERISTICS: 


Use  the  last 
determined. 


date  of  the  survey 
The  term  "Total  #" 


as 


the  date  by  which  age  Is 
refers  to  the  ft  of  ICF/MR  clients  fitting  the 
characteristic  listed.  The  term  "1",  refers  to  the 
percentage  that'that  client  characteristic  represents 

within  the  total  ICF/MR  population. 

Blocks  17  (A-B):   Enter  the  #  of  clients  by  sex,  within  each  age  group;  the 

total .  


Block  18: 


Blocks  19  (A-C) 
20  (A-D) 


Enter  the  #  of  clients  within  each  age  group, 
total.  The  total  should  equal  the  #s  entered 


and  the 
In  17  (A-B) 


Enter  the  #  of  clients  by  each  characteristic  requested; 
and  the  total . 
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Enter  the  full  time  equivalents  (FTEs)  for  each  category 
listed.  For  15A,  include  only  those  staff  who  provide 
direct  care  services  to  clients  on  their  living  units. 
Include  direct  care  superivsors  only  if  they  are  also 
responsible  to  provide  direct  care  as  part  of  their  duties 
(see  §483. 430(d).  For  15D,  include  all  personnel.  Including 
the  #  of  direct  care  &  licensed  nursing  personnel. 
To  determine  FTEs:  add  the  total  #  of  hrs.  worked  the  week 
prior  to  the  survey  by  all  employees  identified  in  each 
category  of  15  (A-D);  divide  this  #  by  the  #  of  hrs.  in  the 
standard  work  week.  Express  FTEs  to  the  nearest  quarter 
decimal  (e.g..  ".00".  ".25",  ".50".  and  ".75"). 


Individuals  with  more  than  one  disability  are  to  be  counted 
In  every  column  that  applies  to  them. 

Use  the  following  definitions: 

Autism  is  a  diagnosis  whereby  the  individual  exhibits: 

extreme  forms  of  self-Injurious,  repetitive,  aggressive,  or 

withdrawal  behaviors;  extremely  Inadequate  social 

relationships;  or  extreme  language  disturbances. 

Cerebral  Palsy  is  a  diagnosed  condition  whereby:  gross  and 

fine  movements  and  speech  clarity  of  the  individual  may  be 

impaired  but  performance  of  activities  of  daily  living  is 

functional;  or,  the  Individual . is  unable  to  perform 

adequately  activities  of  daily  living  such  as  walking, 

using  hands,  or  using  speech  for  communication. 

Mental  retardation  levels  (mild,  moderate,  severe,  and 

profound)  are  as  described  in  the  American  Association  on 

Mental  Retardation's  Manual  on  Terminology  and 

Classification  in  Mental  Retardation. 

Nonambulatory  means  unable  to  walk  independently. 

Mobile  nonambulatory  means  unable  to  walk  Independently. 

but  able  to  move  from  place  to  place  with  the  use  of  such 

devices  as  walkers,  crutches,  wheelchairs,  and  wheeled 

platforms. 

Nonmobile  means  unable  to  move  from  place  to  place. 

Epilepsy  means  a  nervous  disorder  characterized  by  seizures 

of  motor  and  sensory  movements. 
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Blocks  21-27: 


Blocks  29  (A-C) 


Hard  of  hearing  means  able  to  understand  speech  even  with 

amplification. 

Impaired  vision  means  acuity  of  20/70  or  less  In  the  better 

eye  with  correction. 

Blind  means  corrected  acuity  of  20/200  or  less  In  the 

better  eye  or  visual  field  of  20  degrees  or  less. 

Enter  the  total  #  of  ICF/MR  clients  who  have  the  following 
care  needs  or  characteristics  and  their  7.:  Medical  Care 
Plan  (§483. 450(a)(2)):  Drugs  to  Control  Behavior 
(§483.450(b)(1)(iv)(C)):  Restraints  (§483.450 
(b)(l)(iv)(B);  Time  out  rooms  (§483.450(b)(l )(iv)(A) ; 
Application  of  Painful  or  Noxious  Stimuli 
(§483.450(b)(l)(iv)(D));  Attend  Off-Campus  Day  Programs; 
Court  ordered  admissions;  and  the  #  over  age  18  with  a 
legally  appointed  guardian. 

If  the  facility  or  the  surveyors  believe  that  a  particular 
client  or  program  characteristic  that  describes  the 
population,  has  not  been  requested  on  this  form,  identify 
this  "other"  type  of  client  characteristic,  programs 
provided,  etc.,  in  the  space  provided.  Enter  the  total  #s 
of  clients  having  this  characteristic  by  age  groups,  total 
and  t.  
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Part  2 

Name  of  Facility: 


Page  1  of 


REPORT  OF  ICF/MR  DEFICIENCIES 


Instructions:   Evaluate  each  of  the  discrete  requirements  identified  in  the  ICF/MR 

Interpretive  Guidelines,  (Appendix  "J"  to  the  SOM).  For  each  identified 
deficiency: 

a.  In  the  first  column,  identify  the  data  tag  number; 

b.  In  the  second  column,  write  the  standard  number.   If  it  is  a  Condition  of 
Participation,  enter  "CoP"  below  the  standard  number. 

c.  Csscrlbe  the  findings  and  evidence  in  the  "Comments"  column. 

d.  Draw  horizontal  lines  to  separate  identified  tag  numbers. 

e.  Use  as  many  continuation  sheets  as  needed. 

f.  Each  surveyor  must  sign  the  certifying  statement  on  the  last  page. 


TZ 

I    TAG  if 


DEFICIENCIES 


CoP/STND 


COMMENTS 
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Continuation  Sheet 


Name  of  Facility: 


Page  of 


ISS 


A  G 


1988 


DEFICIENCIES 


TAG   f 


CoF/STND 


COMMENTS 


UMI 


Name  of  Facility: 


Page of 


1      DEFICIENCIES        1                                                        1 

1    TAG  #    1    CoP/STND   |                   COMMENTS                              1 

For  Certification  Survey:   I  certify  that  I  have  reviewed  each  ICF/MR  Condition  of 
Participation  and  related  standard(s)  and  unless  indicated  on  this  form,  the  facility 
was  found  to  be  in  compliance  with  the  standard  and/or  the  Condition  of  Participation. 


Signature :_ 
Signature :_ 
Signature: 
Signature: 
Signature :_ 
Signature: 
Signature :_ 
Signature :_ 
Signature :_ 
Signature: 


Title: 

Title:' 

Title:" 

Title:" 

Title:" 

Title:' 

Title:' 

Title:' 

Title:' 

Title:' 


Date:_ 

Date:_ 

Date:" 

Date :_ 

T>ate:~_ 

Date:]^ 

Date:' 

Date: 

Date:]| 

Date: 


For  Resurvey:  For  the  purpose  of  a  resurvey,  I  certify  that  I  have  reviewed  each 
Condition  of  Participation  and  related  standard(s)  found  not  to  be  In  compliance  during 

the  survey  on and  unless  indicated  on  this  form,  the  facility  was 

found  to  be  in  compliance  with  the  standard  and/or  the  Condition  of  Participation. 


Signature :_ 
Signature :_ 
Signature :_ 
Signature: 
Signature :_ 
Signature :_ 
Signature ;_ 
Signature :_ 
Signature :_ 
Signature: 


Title: 

Title:' 

Title:' 

Title:' 

Title:' 

Title:' 

Title:' 

Title:' 

Tltle:]^ 

Title:" 


Date:_ 
Date:_ 
Date:^ 
Date :_ 
Date:" 
Date:_ 
Date:] 
Date:] 
Date:] 
Date: 
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Part   3 

Name  of  Facility: 
Location/Start: 
Time/Start: 
Surveyor: 
Client  Codes: 


CLIENT  OBSERVATION  WORKSHEET 


Date: 

Finish: 

Finish: 


A    G 


1988 


UMI 


Column  1 


Time 


Column  2 


OBSERVATION 


Part  3 

CLIENT  OBSERVATION  WORKSHEET 

Purpose:  A  worksheet  to  record  observations. 

General  Instructions:   Complete  form  for  each  observation. 

Heading ;  Enter  requested  names,  locations,  codes,  times  and  dates.  Enter 
"client  codes"  only  if  clients  in  the  sample  are  present. 

Column  1  -  Time:   Space  for  entering  time  of  descrete  observation  or 

consecutive  time  intervals. 

Column  2  -  Observation;  The  following  types  of  observations  should  be  included 

for  each  observation:  number  of  clients;  number  of 
staff;  and  activity  in  progress. 


APPENDIX  J 


INTERPRETIVE  GUIDELINES  AND  SURVEY  PROCEDURES 
INTERMEDIATE  CARE  FACILITIES  FOR  THE  MENTALLY  RETARDED 


ISS 


A  G 


1988 


Rev 


UMI 


Survey  Procedures  for  Intf^rrpgciipte  Care  Facilities 
for  the  Mentally  Retarded  (ICFs/MR) 


I.  Introduction 

II.  Principal  Focus  of  Surveys 

III.  Task  1  -  Representative  Sample  of  Clients-Selection  Methodology 

IV.  Task  2  -  Record  Review  of  Clients  in  the  Sample 

V.  Task  3  -  Direct  Client  Observations 

VI.  Task  4  -  Interviews 

VII.  Task  5  -  Drug  Pass  Observation 

VIII.  Task  6  -  Visit  to  Each  Area  of  the  Facility  Serving  Certified  Clients 

IX.  Task  7  -  Team  Assessment  of  Compliance  and  Formation  of  the  Report  of 
ICF/MR  Deficiencies 

X.  Additional  Survey  Report  Documentation  (For  the  File) 


Rev. 
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INTERMEDIATE  CARE  FACILITIES  FOR  THE  MENTALLY  RETARDED 

SURVEYOR  PROCEDURES  FOR  CONDUCTING  SURVEYS  OF  ICFs/MR 

I.      INTRODUCTION 

Since  a  facility  may  claim  reimbursement  only  for  the  cost  of  care  of  clients  classified  for 
the  ICF/MR  level  of  care  who  are  receivirig  active  treatment,  determine  fa^irty  compliance 
with  Comjitions  of  Participation  and  with  standards  in  the  context  of  Individual  client 
experiences  within  the  faciliiy.  Thus,  when  performing  certification  surveys  to  assess 
facility  compliance,  assess  whether  individuals  are  receivir>g  needed  active  treatment 
services. 

Approximately  one-third  of  the  ICF/MR  facility  regulations  in  42  CFR  483,  Subpart  D, 
contain  requirements  about  the  development  and  implementation  of  active  treatment 
services  and  the  sufficiency  and  adequacy  of  staff  to  deliver  them.  These  requirements 
are,  in  effect,  detailed  statements  of  what  active  treatment  incorporates  although  their 
applicability  varies  depending  on  the  needs  of  each  individual  client. 

The  definition  of  "active  treatment  in  intermediate  care  facilities  for  the  mentally  retarded" 
in  42  CFR  435.1009  refers  to  treatment  that  meets  the  requirements  specified  in  the 
standard  for  active  treatment  42  CFR  483.440(a).  The  five  components  of  the  active 
treatment  process  most  relevant  to  this  survey  methodology  are: 

A.  Comprehensive  Functional  Assessment  (42  CFR  483.440(c)(3)). --The  client's 
interdisciplinary  team  must  produce  accurate,  comprehensive  functional  assessment  data 
that  identify  all  of  the  clients:  presenting  problems  and  disabilities,  and  when  possible 
their  causes;  specific  developmental  strengths:  specific  developmental  and  behavioral 
management  needs;  and  need  for  services  without  regard  to  availability  of  those  services. 

B.  IndividuaJ  Program  Plan  (IPP)  (42  CFR  483.440(c)(4)).-The  client's 
interdisciplinary  team  must  prepare  an  IPP  for  each  client  which  identifies:  the  discrete, 
measurable,  criteria-based  objectives  the  client  is  to  achieve;  the  timetables  for  expected 
mastery;  and  the  specific  individualized  program  of  specialized  and  generic  strategies  and 
techniques  to  be  employed.  The  IPP  must  be  directed  toward-the  acquisition  of  the 
behaviors  necessary  for  the  client  to  function  with  as  much  self-determination  and 
independence  as  possible;  and  the  prevention  or  deceleration  of  regression  or  loss  of 
current  optimal  functional  status. 

C.  Program  Implementation  (42  CFR  483.440(d)) .-Each  client  must  receive  a 
continuous  active  treatment  program  consisting  of  needed  interventions  and  services  in 
sufficient  number  and  frequency  to  support  the  achievement  of  IPP  objectives. 
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INTERMEDIATE  CARE  FACIUTIES  FOR  THE  MENTALLY  RETARDED 

D.  PfOfffam  Documentetion  <42  CFR  483.44Q(a)).-Acctjrate.  systematic. 
behavioraliy  stated  data  atxxjt  the  client's  performance  toward  meeting  the  criteria  stated 
in  IPP  objectives  serves  as  the  basis  for  changes  and  revisions  to  the  program,  whenever 
necessary. 

E.  Program  MonHoring  and  Change  (42  CFR  483.440(f)).-At  least  annually,  the 
comprehensive  functional  assessment  of  each  client  Is  reviewed  by  the  dierrt's 
interdisciplinary  team  for  relevancy  and  updated,  as  needed  and  the  IPP  is  revised,  as 
appropriate. 

The  pages  which  follow  describe  how  you  should  select  a  representative  sample  of  client 
cases,  conduct  interviews  and  client  observations  In  order  to  enable  you  to  assess  active 
treatment.  No  fomrts  are  required,  howevw  an  optional  client  otjservation  fonn  is  available 
to  report  on  this  specific  activity.  Instead,  employ  your  firujings,  impressiorts  and 
assessments  of  specific  cases  to  develop  summary  assessments  of  the  facility's 
compliance  with  each  of  the  active  treatment  requirements  in  ttws  Appendix.  The 
individual  case  findings  enable  you  to  state  by  reference  to  actual  instances  what  you  find 
the  facility  does  or  does  not  do  concerning  each  active  treatment  standard.  In  completing 
the  Survey  Report  (HCFA  3070B)  and  the  Statement  of  Deficiencies  (HCFA  2567).  you 
may  cite  what  you  have  found  the  facility  actually  doing  or  not  doing  to  furnish  active 
treatment.  Instructions  for  summarizing  additional  survey  report  data  for  the  official  file 
about  observatiof^s  and  interviews  corxJucted  throughout  the  sun^ey  are  included  In 
Section  X  of  this  Appendix. 

II.      PRINCIPAL  FOCUS  OF  SURVEYS 

The  principal  focus  of  ICF/MR  surveys  should  be  on  the  "outcome"  of  the  facility's 
implementation  of  ICF/MR  requirements.  In  ottwr  words,  surveyors  should  direct  tf>elr 
principal  attention  to  what  actually  happens  for  clients:  how  competently  and  effectively 
staff  interact  with  clients,  how  physically  well  ctients  are,  and  liow  clean  and  pleasant  the 
physical  surroundings  are. 

In  each  ICF/MR  survey,  the  surveyor  should  observe  the  foBowing  priorities: 

A.  Assess  the  delivery  of  active  treatment  services  (irKludina  the  comprehensive 
functional  client  assessmenL  interdtsciplrnary  team  program  planning,  ir>dividual  program 
plan  (IPP)  implementation,  documentation  of  each  client's  data-t>ased  responses  to 
programs,  and  staff  training  necessary  to  implement  client  objectives)  as  outlined  in  this 
instruction.  This  ranks  as  the  principal  focus  of  the  survey; 

B.  Assess  client  health  care,  nutrition,  and  protections  (e.g..  client  rights,  use  of 
restraints,  medications,  fire  safety); 
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C.    Assess  physical  environment  issues  generally,  with  detailed  surveys  in  areas 
where  apparent  problems  exist. 


III.    TASK  1  -  REPRESENTATIVE  SAMPLE  OF  CLIENTS 
METHODOLOGY 


SELECTION 


A.     Purpose  of  the  Sample.--The  purpose  of  drawing  a  sample  of  clients  from 
the  facility  is  to  reflect  a  proportionate  representation  of  clients  by  the  four  functional  levels 
(mild,  moderate,  severe,  and  profound  mental  retardation)  as  defined  by  the  American 
Association  on  Mental  Deficiency,  Classification  in  Mental  Retardation. 

Since  the  sampling  process  results  in  survey  team  judgements,  rather  than  quantitative, 
criteria-based  projections,  this  process  is  not  designed  to  be  a  statistically  valid  sample. 
The  method  to  be  followed  should  be  applied  with  flexibility  based  on  the  prevailing 
developmental  strengths  and  needs  presented  by  the  clients  sensed  by  the  facility.  A 
statistically  valid  sample  would  not  accommodate  this  need. 

While  the  clients  in  the  sample  will  be  targeted  for  observation  and  interview,  surveyors 
are  to  conduct  each  program  audit  of  the  client  within  the  context  of  each  of  the 
environments  in  which  the  client  lives,  works,  and  spends  major  leisure  time.  Although, 
the  surveyor  focuses  on  the  client,  the  behavior  and  interactions  of  all  other  clients  and 
staff  within  those  environments  also  contribute  to  the  total  context  and  conditions  for 
active  treatment.  Therefore,  other  clients  are  included  in  the  overall  sample,  as  well. 

As  the  sample  Is  built,  additional  information  about  the  facility's  services  and  special  client 
needs  may  emerge.  If  it  is  found  that  a  disproportionate  number  of  disabilities  or  needs 
are  present  within  the  facility's  clients,  it  may  be  necessary  to  adjust  or  add  to  the  program 
audit  sample  to  ensure  that  the  appropriate  care  and  services  are  surveyed. 

For  example,  if  it  is  discovered  that  a  significant  percentage  of  individuals  are 
non-ambulatory,  and  this  characteristic  has  not  been  represented  in  the  sample,  additional 
clients  should  be  added.  Likewise,  if  during  the  course  of  observing  Client  A  (a  member 
of  the  sample),  it  is  noted  that  Client  B  (who  was  not  targeted  for  the  sample)  engages  in  a 
particular  problematic  behavior  for  which  staff  have  not  provided  appropriate  intervention. 
Client  B  should  be  added  to  the  sample  in  order  to  prot>e  further  if  needs  are  beirig 
addressed.  The  surveyor  is  left  free  by  this  nf^ethodology  to  add  to  the  sample  on  a 
problem -oriented  basis,  or  as  dictated  by  client  needs. 
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B.     Sample  Size.-Catculate  the  size  of  the  sample  according  to  the  following 
guidance  : 


Number  of  Clients 
in  Facility 

Up  to  16  ICF/MR  clients 
1 7  -  50  clients 
51  - 100  clients 
101  -500  clients 
Over  500  clients 


Numt>er  of  Clients 
in  Sample 

4 
8 

10 

1 0  percent 
50 


C.     Sample  Selection.--Do  not  allow  the  facility  staff  to  select  the  sample. 

o      Facilities  SeA'ing  1 00  or  fewer  clients. -Draw  a  sample  that  evenly 
distributes  the  clients  among  buildings  and  functioning  levels.  This  can  usually  be  done 
by  asking  the  staff  to  provide  a  full  list  of  the  clients  with  building  location  and  functional 
level  and  simply  choosing  names. 

0      Facilities  with  over  1 00  clients.-: 

1 .  Request  a  listing  of  all  clients  by  overall  functional  (cognitive  and 
adaptive)  level  (e.g.,  mild,  moderate,  severe,  profound)  and  building 
location. 

2.  Determine  the  number  of  clients  to  be  drawn  based  on  the  total  clients 
from  Section  III  A. 

3.  Determine  the  percentage  occunrence  of  each  functional  level  in  the 
overall  population  (e.g.,  12  percent  mild;  24  percent  moderate;  63 
percent  severe). 

4.  Determine  the  number  of  clients  to  be  drawn  in  each  functional  category 
(for  example,  if  the  sample  size  is  to  be  50,  and  12  percent  of  the  clients 
have  mild  mental  retardation,  then  50  X  .12  =  6  clients  to  be  drawn  in 
the  sample  who  have  mild  mental  retardation). 

5.  Draw  the  sample  for  each  functional  category.  (Assume  there  are  60 
with  mild  mental  retardation,  and  6  are  to  be  sampled.  Then  divide  60 
by  6  =  10,  and  every  tenth  client  is  drawn.)  The  interval  of  selection  will 
vary  with  each  functional  category  because  there  will  be  a  different 
percentage  occurrence  at  each  functional  level.  Thus,  assuming  there 
are  1 6  clients  with  severe  mental  retardation  and  4  are  to  be  sampled, 
draw  every  fourth  client  name  from  the  list  of  clients  with  severe  mental 
retardation. 
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6.     Locate  each  of  the  selected  clients'  living  units  on  a  map  of  the  campus 
to  see  if  too  many  clients  are  concentrated  in  too  few  buildings.  To 
provide  a  comprehensive  look  at  the  facility,  drop  some  clients  and  add 
others  in  other  buildings  for  a  better  distribution,  bill  each  client 
replacing  an  originally  selected  client  must  be  of  the  same  functional 
tevel. 

0.  Alternate  Sampling  Procedure.-Additional  clients  can  t>e  added  to  the  sample  for 
whatever  reasons  you  feel  important.  In  the  rare  situation  in  which  the  facility  might  be 
unable  to  produce  the  necessary  data  on  which  to  draw  the  sample,  the  facility  should 
draw  a  random  sample,  to  the  maximum  extent  possible,  and  supplement  as  described 
above. 

E.  Program  Audit  Approach.-To  maximize  the  advantage  of  an  interdisciplinary 
survey  team,  each  member  of  the  team  is  to  be  assigned  an  equitable  number  of  clients 
from  various  living  units  (not  from  the  same  buildings)  on  which  to  focus  during  the 
survey.  For  each  client,  all  applicable  ICF/MR  Conditions  of  Participation  are  to  be 
assessed  based  on  the  client's  need  for  that  particular  service  to  be  provided,  Including 
but  not  limited  to:  active  treatment,  special  behavior  shaping  strategies,  health  care, 
pharmacy  services,  dietary,  etc.  Each  member  of  the  team  should  share  with  each  other 
salient  data  about  findings  relative  to  their  assigned  clients.  Survey  members  should 
consult  with  one  another  on  a  regular  basis  during  the  survey,  as  necessary  to  maximize 
sharing  of  knowledge  and  competencies. 

IV,    TASK  2  -  RECORD  REVIEW  OF  CLIENTS  IN  THE  SAMPLE 

A.  Introduction.--Do  not  spend  an  excessive  amount  of  time  looking  at  fine  details  of 
material  in  the  record  review  of  the  selected  sample.  The  purpose  is  to  determine  what  the 
facility  has  committed  itself  to  do  for  the  client  during  the  current  IPP  period  and  whether 
the  IPP  is  being  carried  out.  On  the  average.  30  -  45  minutes  is  ample  time  to  review 
each  record  using  the  criteria  atxjve. 

While  the  sample  size. and  composition  should  be  maintained,  it  is  acceptable  to 
review  fewer  numbers  of  client  records  (particularly  with  larger  samples)  if  it  is  found  that 
client  records  are  highly  similar  and  that  the  records  reveal  --  at  least  on  paper  -  that  the 
comprehensive  functional  assessment,  objectives,  and  services  are  being  conducted  and 
provided.  However,  if  record  reviews  reveal  serious  problems  and  deficiencies,  review  the 
full  sample. 

B.  The  Indj vidua! _ProgLa_rrLPIanilPPJ. "identify  the  developmental,  behavioral,  and 
health  objectives  the  facility  has  committed  itself  to  accomplish  during  the  current  IPP 
period.  Identify  what,  if  any,  behavioral  strategies  (e.g.,  behavior  modification  programs, 
use  of  psychotropics)  are  being  used  with  clients. 
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C.  The  Comprehensive  Functional  Assessment.-ldentifv  the  evaluative  material 
(e.g.,  functional,  standardized,  and  anecdotal  assessments)  from  which  the  obiectives  are 
derived  and  determine  whether  the  objectives  adequately  reflect  the  client's 
developmental  strengths,  needs,  and  need  for  services,  regardless  of  availability. 
Determine  what,  if  any,  health  or  other  problems  might  interfere  with  participation  in 
program  services. 

D.  Data  Collection -Compare  the  individual's  data-based  progress  to  the  criteria 
specified  in  IPP  objectives.  Be  especially  sensitive  to  the  types  anaamounts  of  data 
gathered  and  determine  if  they  accurately  reflect  client  performance.  If  the  record  does 
rK>t  reflect  client  progress,  ask  if  staff  know  how  clients  are  performing  against  the  stated 
objectives.  This  type  of  finding  is  a  critical  part  of  the  overall  data  used  to  make  a  decision 
about  whether  active  treatment  is  being  delivered. 

E.  Performing  the  Drug  Regimen  Review.-The  purpose  of  the  drug  regimen  review 
is  to  determine  if  the  pharmacist  has  reviewed  the  drug  regimen  on  a  quarterly  basis. 
Follow  Part  One  of  Appendix  N,  Surveyor  Procedures  for  Pharmaceutical  Requirements  in 
Long  Term  Care  Facilities.  Fill  in  the  appropriate  tx)xes  on  the  top  left  hand  corner  of  the 
reverse  side  of  the  OIRR  worksheet  (HCFA-522).  Appendix  N  lists  many  apparent  drug 
irregularities  that  can  occur.  Learn  these  apparent  irregularities  so  that  you  can  identify 
pertinent  drug  therapy  problems  when  you  are  reviewing  the  client's  record.  Review  at 
least  six  different  indicators  on  each  survey.  However,  the  same  six  indicators  need  not 
be  reviewed  on  each  survey. 

NOTE      It  you  detect  irregularities  and  the  documentation  demonstrates  that  the 
pharmacist  has  notified  the  attending  physician,  do  not  cite  a  deficiency.  Bring  the 
irregularity  to  the  attention  of  the  physician  or  other  facility  official.  Note  the  official's  name 
and  date  of  notification  in  the  surveyor's  notes. 

F.  Other  Salient  Information .--Eariy  in  the  survey,  review  accident  and  incident  logs 
and  reports  for  any  evidence  that  suggests  clients  are  being  abused,  abusing  each  other, 
or  are  vulnerable  to  abuse  and  injury.  If  you  discern  pattems  in  these  logs  and  reports 
that  suggest  abuse,  follow  up  on  the  status  and  condition  of  these  clients.  Data  that  can 
be  derived  from  an  examination  of  these  reports  is  important  to  cite  In  the  event  you  find 
an  immediate  and  serious  threat  to  client  health  and  safety.  Use  the  Interpretive 
Guidelines  and  Additional  Data  Probes  in  this  Appendix  at  §483.420(a)(5)  for  further 
guidance. 
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V.     TASK  3  -  DIRECT  CLIEhfT  OBSERVATIONS 

A.  Purpose.-The  objective  of  client  observations  is  to  determine  if  the  necessary 
relationship  between  what  the  IPP  says  and  wtiat  staff  know  and  do  with  clients  in  both 
format  and  informal  settings  throughout  the  day  and  evening  is  actualljf  made.  Thus, 
surveyors  must  be  present  when  clients  are  present.  Observe  the  individual  sampled 
clients  (at  least  one  time  in  their  home  environment  and  once  in  their  day  programs).  Be 
as  neutral  and  unobtrusive  as  possible  during  aR  observations.  To  the  extent  possible, 
observe  clients  receiving  programming  in  locations  that  are  difficult  to  get  to  (e.g. 
off-campus,  county  school  programs,  etc.).  Surveyors  are  to  visK  as  many  of  these 
programs  as  possible.  Early  morning  obsen/ations  (wake  up.  toileting,  etc.)  and  late 
afternoon  and  evening  observations  (e.g.,  dinner,  evening  activities,  bathing  ~  8:30  -  9:00 
p.m.)  are  absolutely  essential.  Survey  teams  can  conduct  observations  over  this  full 
timespan  by  altering  the  work  day  for  various  memt)ers  (e.g.,  some  work  from  6:30  a.m.  to 
3:00  p.m..  while  others  wori^  from  1 :00  p.m.  to  9:30  p.m.),  or  by  accumulating 
compensatory  time.  It  is  not  appropriate  to  ask  the  facility  to  prevent  clients  from 
attending  day  programming  or  work  or  to  call  clients  back  simply  to  prevent  surveyors 
from  having  to  work  at  other  than  regular  work  times  in  order  to  see  clients  during  the 
survey. 

Surveyors  shoukj  schedule  their  time  so  that  they  can  observe  special  training  programs 
addressed  in  the  IPP  that  are  critical  to  the  clients'  development.  It  is  important  to  use 
observations  to  determine  if  client  training  is  carried  out  consistently  at  all  appropriate 
times  through  out  the  day  (continuous  active  treatment).  Observations  of  clients  at  meal 
times,  communication  with  staff,  toilet  training,  behavbr  interventions,  etc.  should  reflect  a 
consistent  pattern  of  interaction  with  the  clier^  and  demonstrate  to  the  surveyor  the  staff  s 
knowledge  of  the  client  and  the  clients'  IPP.  Observations  should  also  be  made  of  client 
training  programs  not  represented  by  clients  in  the  sample.  See  Section  IX,  for  further 
guidance. 

When  observing  clients  in  any  of  their  day  programs  (including  off-campus  day  programs). 
ascertain  whether  clients  come  to  programs  appropriately  dressed  (do  they  dress 
differently  from  clients  living  in  their  own  homer),  are  their  lunches  adequate,  are  day 
program  staff  knbwiedoable  about  medications  that  clients  are  takirig  and  what  are  the 
possible  side  effects.  This -is  also  a  good  time  to  determine  if  the  client  is  learning  skills  in 
the  day  programs,  such  as  cooking,  communication  skills,  etc.,  which  the  client  should  be 
encouraged  to  practice  in  the  home  environment. 

B.  Documentation. "A  record  should  be  made  of  all  observations  conducted  by  the 
surveyor.  There  are  several  methods  for  observing  clients,  (e.g..  consecutive  time 
intervals,  focused  observations  of  training,  etc.)  The  optional  client  obsen/ations  form 
(HCFA       )  may  be  used  for  this  purpose.  If  the  surveyor's  behavior  or  presence  has 
disrupted  the  activity  being  observed,  wait  five  minutes  before  recording  the  observation. 
The  following  information  should  be  recorded  for  each  observation: 
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A.  Dato  and  location  of  observation  (beginning  and  ending) 

B.  Time  of  each  observation 

C.  Number  of  clients  in  area 

D.  Number  of  staff  present 

E.  What  activity  was  in  progress 

F.  What  materials  were  used 

G.  What  clients  are  doing  (regardless  of  whether  or  not  a 
schedulcKJ  activity  was  in  progress) 

H.  If  possible,  determination  if  IPP  is  being  followed 

I.  Client's  level  of  engagement  in  the  activity 

J.  Presence  of  maladaptive  behavior,  and  staff  intervention,  if  any 

K.  Any  other  salient  information  observed 

0.    Summary  Judgement.--At  the  end  of  each  observation,  the  surveyor  should 
review  the  data  probes  Identified  in  this  Appendix  at  §483.440(a)  regarding  the 
competency  of  the  interactions  just  observed.  Record  this  information  on  the  Optional 
Client  Observations  Worksheet  (HCFA       )  or  in  the  surveyor's  notes. 

VI.  TASK  4  -  INTERVIEWS 

Interviews  are  conducted  to  secure  information  atxjut  compliance  and  only  to  the  extent 
that  further  information,  necessary  to  make  compliance  decisions,  is  not  available  through 
client  observations.  Interviews  are  conducted  as  part  of  the  program  audit  approach  and 
start  with  the  client  and  the  people  most  closely  associated  with  the  client's  daily  program 
implementation.  Use  the  following  hierarchy  of  "sources,"  to  the  maximum  extent  possible: 

A.  Client 

B.  Families  or  Legal  Guardians 

C.  Direct  care  staff 

D.  QMRP  and'or  Professional  staff 

E.  Managers,  Administrators,  or  Department  Heads 

In  the  absence  of  finding  appropriate  IPP  implementation  during  observations,  It  may  be 
necessary  to  judge  whether  or  not  staff  are  knowledgeable  about  client  objectives  and 
techniques  tor  program  implementation.  Interview  all  levels  of  staff,  optimally  during  the 
period  of  time  immediately  following  the  interval  In  which  the  client  was  observed  with  the 
particular  staff  member.  (For  example.  If  you  have  just  observed  Client  A  engaging  in 
stereotypical  behaviors  referenced  in  Client  A's  IPP,  ask:  "Can  you  tell  me  what  the 
behavior  program  is  for  Client  A?")  Ask  questions  that  elicit  information  atx)ut  how  staff 
learn  what  to  do  with  clients  across  the  spectrum  of  caregiving  and  programming  tasks 
they  are  expected  to  perform.  Ask  professional  staff  the  same  kirxJs  of  questions  to  see  if 
they  know  how  to  implement  programs  for  a  client  other  than  their  own  (e.g.,  how  to  carry 
through  with  a  t>ehavior  program  in  the  midst  of  communications  training). 
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Ascertain  whether  the  staff  persons  are  competent  to  cany  out  the  cKenfs  IPP,  whettier 
there  is  evidence  that  programs  are  in  fact  being  canied  out  over  the  dtents'  waking 
hours,  and  whether  data  are  being  taken  to  account  for  client  perfomnance  against 
objectives.  If  staff  cannot  demonstrate  the  skills  necessary  to  implement  client  programs, 
if  plans  are  not  being  earned  out.  or  if  poor  data  or  rK>  data  are  being  taken,  then  you  have 
additional  evidence  that  active  treatment  is  not  being  delivered. 

Record  each  interview  conducted  by  the  surveyor  with  clients,  staff,  oor>sultants, 
off-grounds  day  program  staff,  client's  guardian,  etc.  Include  the  following  information  In 
your  notes  for  each  interview: 

A.  Job  title  and  assignment  at  the  ICF/MR 

B.  Relationship  to  the  client  or  reason  for  the  interview 

C.  Summary  of  the  Information  obtained  from  the  interview. 


1988 


VII.  TASK  5  -  DRUG  PASS  OBSERVATION 

The  purpose  of  the  drug  pass  observation  is  to  observe  the  preparation  and  administration 
of  medications  to  clients.  With  this  approach,  there  is  no  doubt  that  the  errors  detected,  If 
any,  are  errors  in  drug  administration,  not  documentation.  Follow  the  procedure  in  Part 
Two  of  ApperxJix  N,  Surveyor  Procedures  for  Pharmaceutical  Service  Requirements  in 
Long-Term  Care  Facilities,  and  complete  the  Drug  Pass  Worksheet  (HCFA  522).  Be  as 
neutral  and  unobtrusive  as  possible  durinq  the  drug  pass  observation.  Whenever 
possible,  select  one  surveyor  to  observe  the  drug  pass  of  approximately  20  clients.  In 
facilities  where  fewer  than  20  clients  are  receiving  medications,  review  as  many  clients 
receiving  medications  as  possible.  Clients  selected  for  the  in-depth  review  need  not  be 
included  in  the  group  chosen  for  the  drug  pass;  however,  their  whole  or  partial  inclusion  is 
acceptable.  In  order  to  get  a  balanced  view  of  a  facility's  practice,  observe  more  than  one 
person  administering  a  drug  pass,  if  feasible.  This  might  involve  observing  the  morning 
pass  one  day  in  one  living  unit,  for  example,  and  the  morning  pass  the  next  day  in  another 
living  unit. 

If  the  facility's  medication  error  rate  (including  both  significant  and  nonsignificant  errors)  is 
5  percent  or  more,  or  if  you  observe  the  occurrence  of  one  significant  error,  this  Is 
evidence  for  deficiency  under  the  Drug  Administration  Standard  Section  §483.460(k)(2). 
Transfer  findings  of  deficiency  noted  on  the  "Drug  Pass"  worksheet  and  repxDrt  the  error 
rate  under  W368  on  the  SRF. 
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VIII.  TASK  6  -  VISIT  TO  EACH  AREA  OF  THE  FACILITY  SERVING  CERTIFIED 
CLIENTS 

A.  Purpose.-By  the  end  of  the  survey,  the  team  must  have  visited  each  area  of  the 
facility  serving  certified  clients  in  order  to: 

o     Insure  that  all  areas  of  the  facility  (including  those  which  are  not  represented 
by  clients  in  the  sample)  are  providing  services  in  the  manner  required  by 
the  regulations 

o      Assess  physical  environment  requirements. 

0     Assess  that  client  rights  are  proactively  asserted  and  protected. 

B.  Protocol.-After  clients  in  the  sample  have  been  assigned  to  team  members, 
review  a  map  or  building  layout  of  the  facility.  Assign  team  memljers  to  visit  each 
remaining  residential  and  day  program  site  prior  to  completion  of  the  survey.  Insure  that 
each  area  of  the  facility  has  been  visited  by  at  least  one  team  member.  This  visit  may  t>e 
done  with  or  wrthout  facility  staff  accompanying  you,  as  you  prefer,  and  subject  to  their 
availability.  Record  your  observations  in  your  surveyor  notes 

Converse  with  clients,  family  memt>ers/significant  others  (if  present),  and  staff,  asking 
open-ended  questions  in  order  to  confirm  observations,  obtain  additional  information,  or 
corroborate  information,  e.g.,  accidents,  odors,  apparent  inappropriate  dress,  adequacy 
and  appropriateness  of  training  activities.  Observe  staff  interactions  with  other  staff 
members  as  well  as  with  clients  for  insight  into  matters  such  as  client  rights  and  staff 
responsibilities. 

Always  get  permission  before  entering  a  room.  If  it  is  necessary  to  observe  a  treatment 
procedure,  or  to  observe  a  client  who  is  exposed,  courteously  ask  permission  from  the 
client  if  she/he  comprehends,  or  ask  permission  from  the  staff  if  the  client  cannot 
communicate.  If  you  have  an  opportunity  to  ot^erve  a  training  activity,  regardless  of 
whether  or  not  there  is  a  client  present  from  the  sample,  follow  "instructions  listed  in 
Section  V.  for  recording  observation  findings. 

IX.  TASK  7  -  TEAM  ASSESSMENT  OF  COMPLIANCE  AND  FORMING  THE 
DEFICIENCY  STATEMENT 

A.     General. "The  Survey  Report  Form  will  contain  information  about  all  negative 
findings  of  the  survey.  Transfer  to  the  Survey  Report  Form  all  examples  of  evidence 
obtained  from  your  observations,  interviews,  record  reviews,  drug  pass  observation,  as 
well  as  salient  data  obtained  from  visiting  remaining  areas  of  the  facility.  Transfer  only 
those  findings  which  could  possibly  contribute  to  a  determination  that  the  facility  is 
deficient  in  a  certain  area. 


J-11 


Rev. 


32692 


Federal  Register  /  Vol.  53,  No.  166  /  Friday.  August  26,  1988  /  Notices 


INTERMEDIATE  CARE  FACILITIES  FOR  THE  MErfTALLY  RETARDED 


Meet  as  an  entire  team  in  a  pre-exit  conference  to  discuss  the  findings  and  make 
conclusions  about  the  deficiencies,  subject  to  additional  infomiation  provided  by  facility 
officials.  Review  the  summaries/cor)clusions  from  each  task  and  deode  whether  further 
information  and/or  documentatbn  is  necessary  to  sut^stantiate  a  deficiency.  Ask  the 
facility  for  additional  information  or  clarification  atx>ut  particular  findings,  if  necessary. 
Always  consider  information  provided  by  the  facility,  if  the  facility  oor^iders  as  acceptable 
practices  which  you  believe  are  rK>t,  have  it  backup  its  contentbn  with  suitable  reference 
material  or  sources  and  submit  them  for  your  consideration. 

B.  Analysis.-Analyze  the  team's  findings  relative  to  each  requirement  for  the 
degree  of  severity,  frequency  of  occurrence  and  impact  on  delivery  of  active  treatment  or 
quality  of  life.  The  threshold  at  which  the  frequency  of  occun-ences  amounts  to  a 
deficiency  varies  from  situation  to  situation.  One  occurrence  directly  related  to  a 
life-threatening  or  fatal  outcome  can  be  cited  as  a  deficiency.  On  the  other  hand,  a  few 
sporadic  occurrences  may  have  so  slight  an  impact  on  delivery  of  active  treatment  or 
quality  of  life  that  they  do  not  warrant  a  deficiency  citation. 

C.  Additional  Indicators  for  Determining  Compliance  with  Active 

Treatment.- 

0      Apprpp/iatene^s  of  Client  Objectives. -If  it  can  be  identified  in  the  record  and 
in  observation  that  the  facility  is  focusing  effectively  and  consistently  on 
prioritized  objectives  for  the  clients  in  the  sample,  this  indicates  that  the 
facility  is  at  least  trying  to  reach  the  needs  of  individual  clients  with  individual 
programs.  If  you  do  not  find  a  clear  and  consistent  relatk>nship  between 
designated  objectives  and  patterns  of  active  treatment  provided,  look  more 
intensely  at  professional  services,  staff  shortages,  in-service  training, 
information  management  and  dissemination  systems,  and  administrative 
coordination  activities.  This  does  dqI  mean  that  a  client  should  have  a 
specific  number  of  objectives.  What  is  important  is  that  the  objectives  in  the 
IPP,  regardless  of  number,  are  well  devek>ped,  ratk>nalized.  etc.  and  that  the 
objectives  evolve  from  comprehensive  functk>nal  assessment  data.  For 
example,  if  a  client  is  so  severely  behaviorally  disordered  as  to  be  precluded 
from  other  programming,  a  principle  objective  to  begin  reductbn  of  the 
maladaptive  t>ehavior  may  t>e  appropriate,  with  other,  positive  program 
objectives  added  as  the  client  responds  to  the  single  fc>ehavk>ral  objective. 

o      Adequacy  of  Behavior  Management  Approach. -If  large  numt)ers  of  clients 
are  observed  to  t>e  engaged  in  self-stimulatory,  aggressive,  and/or 
withdrawn  behavk)rs  and  the  direct  care  staff  either  do  not  know  what  to  do 
or 
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the  program  they  follow  is  fx>t  working,  you  may  firnj  that  the  client  behaviors 
are  interfering  and  limiting  the  availability  of  that  dient  for  learning,  and  the 
facility  needs  a  systematic,  aggressive  approach  to  behavior  management. 
Staff  training  issues,  which  are  usually  a  major  part  of  the  breakdown  in  this 
area,  constitute  a  major  deficiency  area  that  can  be  cited  under  numerous 
data  tags  (e.g.  staff  training,  the  IPP,  management  of  inappropriate  client 
t)ehavior,  program  monitonng  and  change,  active  treatment). 

o      Relatedness  of  Client  Proyrams  to  Objectives. -Large  numbers  of  clients 
whose  programming  consists  of  working  puzzles.  assemt>ling  nuts  and  bolts 
(and  other  similar  assembly  tasks),  and  "structured  leisure."  or  other  such 
tenns,  should  prompt  you  to  question  what  the  developmental  outcome  of 
these  activities  Is  Intended  to  be.  Typically,  these  types  of  activities  are 
simply  "make-work"  and  are  not  devetopmentally  targeted  to  meet  an 
individual  need.  Often  these  same  clients  will  have  major  self-care, 
communications,  perceptual-motor,  and  behavioral  needs  that  are  not  being 
attended  to.  Because  a  facility  provides  daytime  activity  does  not  mean  that 
active  treatment  as  required  by  the  ICF/MR  program  is  being  provided. 

o      Environmental  Impediments  to  Active  Treatment.-Building  design,  noise 
levels,  light  intensity,  temperature  and  humidity  may  all  have  a  direct  and 
major  impact  on  the  behavior  of  the  clients  (and  staff)  and  the  ability  ot  the 
facility  to  provide  active  treatment  and  the  client  to  respond  to  it.  Many  times 
client  t)ehavior  is  induced  by  the  overall  ecology  of  the  environment.  If  you 
feel  the  building  is  too  noisy,  too  bright,  etc.,  these  points  can  be  used  as 
Supportive  documentation  that  the  "active  treatment"  requirements  for  the 
racijity  are  not  met. 

o      Appropriateness  and  Sensitivity  of  Staff  Behavior.-Staff  behavior  toward 
clients  affects  in  a  major  way  how  clients  t)ehave  in  return.  In  many 
instances,  apparently  inappropriate  client  t)ehaviors  are  in  fact  adaptive 
considering  how  the  staff  behaves.  You  should  see  staff  treating  clients  with 
respect,  dignity,  consistency,  and  individuality.  Staff  training  inadequacies 
are  often  most  evident  in  this  area. 

o      Adequacy  of  Staff. -Insufficient  direct  care  and  professional  staffs  can  affect 
how  well  Cie  facility  addresses  client  needs  across  the  developmental, 
behavioral  and  health  spectrum.  Do  not  attempt  to  determine  how  many 
additional  professional  staff  persons  would  be  satisfactory,  or  direct  care 
staff  persons  if  at  least  the  minimum  direct  care  staff  ratios  are  met.  If 
minimum  direct  care  staff  ratios  are  dqI  met.  specify  how  many  are 
necessary  to  meet  minimum  required  ratios.  The  facility  is  responsible  for 
providing  clients  with  needed  services;  how  they  meet  that  responsibility  is 
up  to  the  facility,  not  the  surveyors. 
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D.  Deficiencies  AJIeoed  by  Staff  or  Clients.~lf  staff  or  clients  alleoe  deficiencies,  but 
records,  interviews,  and  observation  fail  to  oonfirm  them,  H  may  be  unlikely  that  a 
deficiency  exists.  Needed  services  that  are  confirmed  by  the  survey  to  be  in  compliance 
with  the  regulatory  requirements,  but  considered  deficient  by  clients  or  staff,  cannot  be 
cited  as  deficient  for  certification  purposes.  On  the  other  hand,  If  an  allegation  is  of  a  very 
serious  nature,  e.g..  client  abuse,  and  record  review  and  observation  are  rwt  effective 
tools  t>ecause  the  problem  is  corKeaied,  obtain  as  much  information  as  po8$it)le  or 
necessary  to  ascertain  compliance  status,  and  cite  accordingly.  Clients,  family,  or  former 
employees  may  be  helpful  for  information  gathering. 

E.  Team  Assessment  of  Compliance.-During  the  pre-exit  conference,  the  team 
shall  review  each  survey  tag  number  in  Appendix  J,  and  come  to  a  consensus  decision  on 
whether  or  not  the  facility  complies  with  each  stated  requirement.  The  team  reviews  all  of 
the  data  collected  by  the  surveyors  during  the  course  of  the  meeting.  For  each  standard 
determined  to  be  not  met,  the  team  is  responsible  to  record  all  salient  findings  on  the 
Survey  Report  Fomn.  With  the  exception  of  the  Life  Safety  Code  Sun^ey,  compliance 
decisions  are  not  to  be  made  by  individual  surveyors. 

F.  Composing  the  Report  of  ICF/MR  Deficiencies  (HCFA ).~Write  the  deficiency 

statement  in  terms  specific  erx)ugh  to  allow  a  reasonably  knowledgeable  person  to 
understand  the  aspect(s)  of  the  requirement(s)  that  is  (are)  not  met.  Do  not  delve  into  the 
facility's  policies  and  procedures  to  determine  or  speculate  on  the  root  cause  of  a 
deficiency,  or  sift  through  various  alternatives  in  an  effort  to  prescribe  an  acceptable 
remedy.  Indicate  the  data  prefix  tag  and  regulatory  citation,  followed  by  a  summary  of  the 
deficiency  and  supporting  findings  using  client  identifier  codes,  not  client  names. 


XI  -  ADDITIONAL  SURVEY  REPORT  DOCUMENTATION  (FOR  THE  FILE) 

Upon  the  completion  of  each  ICF/MR  survey  the  following  additional  documentation  is 
completed  by  the  team  leader  or  surveyor-ln-charge  and  then  this  information  remains  at 
the  Survey  agency  with  the  HCFA  3070B  In  the  official  file: 

A.     Summary  listing  of  all  ICF/MR  clients  comprising  the  survey  sample  (including 
any  additional  clients  added  to  the  sample). -At  a  minimum,  identify; 

o      The  name  or  Medicaid  number  of  each  client  chosen  to  be  part  of  the 

sample; 
o      Any  client-identifier  codes  used  as  a  reference  to  protect  the  clients* 

confidentiality;  and 
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o     The  reason  for  including  the  client  in  the  sample,  (e.g..  "Program  Audit" 
"Discharae",  "New  Admission".  "Death",  "Abuse  Investigatfon",  "Drugs  to 
Control  Behavior,  etc.).  TNs  listing  serves  as  a  future  referertce  to  any  client 
Identifiers  recorded  in  the  surveyors'  notes,  the  HCFA  3070B,  and  the  HCFA 
2567. 

^      B     Description  of  the  Representative  Sample  Selection-At  a  mtntmnm  thic 
descnption  should  identify,  at  the  time  of  the  survey: 

How  the  sample  was  selected; 

What  was  the  percentage  occurrence  of  each  functional  level  of  mental 

retardation  in  the  facility's  overall  population; 

The  distritxitlon  of  the  clients  in  the  sample  across  the  facility's  living  units- 

The  numt)er  of  people  in  the  sample; 

The  numt)er  of  clients  substituted  in  the  sample,  if  any,  and  the  reason;  and 

Any  other  client  characteristic  that  was  specifically  introduced  Into  the 

sampling  process  and  the  reason. 

C.  Summary  of  Client  C>bservati9f^.--At  a  minimum,  this  summary  should  identify: 

How  many  direct  observations  were  conducted  for  members  of  the 

representative  sample; 

How  much  of  the  total  time  spent  observing  members  of  the  representative 

sample  (e.g.,  hours,  minutes)  Is  recorded  either  on  optional  client 

observation  worksheets  (HCpA     )  or  in  the  surveyors'  notes; 

How  many  direct  observations  were  conducted  for  other  clients  of  the 

facility;  and 

How  much  of  the  total  time  spent  observing  other  clients  of  the  facility  (e.g., 

hours,  minutes)  Is  recorded  either  on  optional  client  observation  worksheets 

(HCFA     )  or  In  the  surveyors'  notes; 

D.  Summary  of  Interylews-At  a  minimum  this  summary  should  identify  how  many 
interviews  were  conducted  with  clients,  families,  guardians,  direct  care  staff,  QMRPs. 
professional  staff  or  consultants,  administrators  and  managers,  and  others. 

E.  Drug  Pass  Worksheets  mCFA  522) 

.      G-    Other  Facility  Data  Relevant  to  the  Purvey  Findings  .-At  tha  disrrfttinn  nf  thA 
Survey  Agency,  other  salient  data  used  In  support  of  the  survey  findings  may  be  Included 
with  the  HCFA  3070B  (e.g..  photographs,  affidavits,  etc.) 
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Agency  Forms  Submitted  to  ttte  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  infoimation  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB]  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  August  12, 
1988. 

Office  of  the  Secretary 

(Call  Reports  Clearance  Officer  on 
202-245-6511  for  copies  of  package.) 

1.  Uniform  Relocation  and  Real 
Property  Acquisition  Under  Federal  and 
Federally  Assisted  Programs — 0990- 
0i50— HHS  has  adopted  standard 
government-wide  regulations  on 
acquisition  of  real  property  and 
relocation  of  persons  thereby  displaced, 
(45  CFR  Part  15  and  49  CFR  Part  24). 
Federal  agencies  and  state  and  local 
governments  must  maintain  records  and 
file  reports  as  necessary  to  demonstrate 
compliance  with  these  regulations. 
Respondents:  State  and  local 
governments.  Federal  agencies  and 
employees  Number  of  Respondents:  5; 
Frequency  of  Response:  10;  Estimated 
Annual  Burden:  55  hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum; 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on 
301-966-2088  for  copies  of  package.) 

1.  Laboratory  Personnel  Qualification 
Appraisal— 093S-W49— This  form  must 
be  completed  by  personnel  employed  by 
independent  laboratories  certified  by 
Medicare.  It  is  submitted  to  the  State 
agency  surveyor  who  verifies  that  the 
laboratories  personnel  meet  Federal 
regulatory  standards.  Respondents: 
Individuals  or  households,  Small 
businesses  or  organizations;  Number  of 
Respondents:  3,000;  Frequency  of 
Response:  1;  Estimated  Annual  Burden: 
1.000  hours. 

OMB  Desk  Officer:  Allison  Herron. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  package.) 

National  Institute  for  Health 

1.  Avoidable  Mortality  From  Cancers 
in  Black  Populations:  Nurse-Delivered 
Intervention — New — An  educational 
intervention  designed  to  affect  black 
women's  knowledge,  attitudes  and 
practices  regarding  breast  and  cervical 
cancer  testing  and  screening  will  be 


examined  under  three  different 
conditions.  The  results  will  enable  the 
NCI  to  make  recommendations  to  its 
National  Cancer  Control  Program  to 
reduce  the  mortality  from  cancer  by  the 
year  2000.  Respondents:  Individuals  or 
households;  Number  of  Respondents: 
5,318;  Frequency  of  Response:  Single- 
time  collection;  Estimated  Annual 
Burden:  921  hours. 

Health  Resources  and  Services 
Administration 

1.  Health  Education  Assistance  Loan 
(HEAL)  Program— Forms  HRSA  502- 
1»2.  HRSA  500-1&2.  HRSA  512—0915- 
0043 — The  information  is  essential  for 
administering  the  HEAL  program.  The 
Repayment  Schedule  establishes  the 
amounts,  number,  and  due  dates  of 
payments.  The  Promissory  Note 
provides  the  legal  documentation  of  the 
loan.  The  Call  Report  enables  the 
Department  to  monitor  outstanding 
HEAL  loans.  Respondents:  Individuals 
or  households.  State  or  local 
governments.  Businesses  or  other  for- 
profit,  Non-profit  institutions;  Number  of 
Respondents:  466;  Frequency  of 
Response:  On  occasion;  Estimated 
Annual  Burden:  28,196  hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 
PHS:  202-245-2100 
HCFA:  301-966-2088 
FSA:  202-245-0652 
SSA:  301-965-4149 
OS:  202-245-6511 
OHDS:  202-472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503,  Attn.:  Shannah  Koss- 
McCallum. 

Date:  August  22, 1988. 
James  V.  Olierthaler, 

Deputy  Assistant  Secretary,  Information 

Resources  Management. 

[FR  Doc.  88-19407  Filed  8-25-88;  8:45  am] 
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Agency  Forms  Submitted  to  tiie  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 


has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  August  12, 
1988. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  package.) 

Center  for  Disease  Control 

1.  Aids  Prevention  and  Surveillance 
Reports — fla2O-0!2O*— Information  and 
date  gathered  by  recipients  of  AIDS 
cooperative  agreements  will  be  reported 
to  CDC  in  narrative  or  summary 
statistical  reports.  Project  activities 
include  AIDS  Surveillance,  assessment 
of  AIDS-related  knowledge,  attitudes 
and  behavior,  AIDS  public  information 
and  education,  counseling  and  HIV 
testing  and  special  activities  to  reach 
minorities  at  risk.  Respondents:  State  or 
local  governments;  Number  of 
respondents:  64;  Frequency  of  Response: 
Quarterly;  Estimated  Annual  Burden: 
896  hours. 

Food  and  Drug  Administration 

1.  Medical  Device  Reporting — 0910- 
0201 — This  regulation  requires  a 
manufacturer  or  importer  of  medical 
devices  to  report  to  FDA  whenever  they 
possess  information  suggesting  a  device 
has  caused  or  contributed  to  a  death  or 
serious  injury,  or  has  malfunctioned  and 
is  likely  to  cause  or  contribute  to  a 
death  or  serious  injury.  Importers  are 
required  to  establish  and  maintain  files 
or  reports  and  records  of  this 
information. 

Respondents:  Business  or  other  for- 
profit.  Small  businesses  or 
organizations;  Number  of  Respondents: 
691;  Frequency  of  Response:  On 
occasion;  Estimated  Annual  Burden: 
71,112  hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

Social  Security  Administration 

(Call  Report  Clearance  Officer  on  301- 
245-0652  for  copies  of  package.) 

1.  Federal  Assistance— 0960-0184— 
The  information  collected  by  form  SSA- 
96  is  needed  by  the  Social  Security 
Administration  to  evaluate  proposed 
Federal  grants  to  eligible  applicants. 
Respondents:  Individuals  or  households. 
State  or  local  governments.  Businesses 
or  other  for-profit.  Non-profit 
institutions.  Small  businesses  or 
organizations.  Number  of  Respondents: 
150;  Frequency  of  Response:  On 


Federal  Register  /  Vol.  53.  No.  166  /  Friday,  August  26.  1988  /  Notices 


32697 


il 


occasion;  Estimated  Annual  Burden: 
2,100  hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  OfHcer  on 
301-594-1238  for  copies  of  package.) 

1.  Pro  Reconsiderations  and  Appeals 
in  42  CFR  473.18,  473.34,  473.36  and 
473.42— 0938-0443— Viese  regulations 
contain  procedures  for  PRO'S  to  use  in 
reconsideration  of  initial 
determinations.  These  sections  contain 
reporting  requirements  on  PRO's  to 
provide  data  to  parties  requesting  a 
reconsideration  review.  Respondents: 
Business  or  other  for-profit.  Small 
businesses  or  organizations;  Number  of 
Respondents:  54;  Frequency  of 
Response:  On  occasion;  Estimated 
Annual  Burden:  23,332  hours. 

2.  Procedures  for  Determining 
Liability  for  Non-Covered  Services — 42 
CFR  405.334  and  405.336—0938-0465— 
HCFA  requires  that  written  notification 
of  non-covered  services  be  provided  to 
beneficiaries,  providers,  practitioners 
and  suppliers.  The  notification  provides 
that  knowledge  that  Medicare  will  not 
pay  for  these  items  or  services 
mentioned  in  the  notification. 
Respondents:  Small  businesses  or 
organizations;  Number  of  Respondents: 
5,405;  Frequency  of  Response:  On 
occasion;  Estimated  Annual  burden: 
193,679  hours. 

OMB  Desk  Officer:  Allison  Herron. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 

PHS:  202-245-2100 
HCFA:  301-966-2088 
FSA:  202-245-0652 
SSA:  301-965^149 
OS:  202-245-6511 
OHDS:  202-472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503,  Attn:  Shannah  Koss- 
McCallum. 

Date:  August  22, 1988. 
James  V.  Oberthaler, 

Deputy  Assistant  Secretary,  Information 

Resources  Management 

[FR  Doc.  88-19406  Filed  8-25-88;  8:45  am) 

MLUNO  CODE  41SIMM-M 


Centers  for  Disease  Control 
[Announcement  No.  818] 

Program  Announcement  and 
Availability  of  Rscai  Year  1988  Funds 
for  a  Cooperative  Agreement  To 
Develop  a  Comprehensive  Model  Plan 
for  Use  by  the  State  Dental  Public 
Health  Programs  Concerning  Infection 
Control  Procedures  and  Care  of  HIV 
Infected  Patients 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  anounces  the  availability  of  funds 
for  Fiscal  Year  1988  to  assist  in  the 
development  of  a  comprehensive  model 
plan  for  use  by  the  State  dental  public 
health  programs  in  educating  the  dental 
community  about  Acquired 
Immunodeficiency  Syndrome  (AIDS) 
prevention,  as  it  relates  to  infection 
control,  and  care  of  Human 
Immunodeficiency  Virus  (HIV)  infected 
patients. 

Authority 

This  project  is  authorized  by  section 
301(a)  of  the  Public  Health  Service  Act 
[42  U.S.C.  241(a)],  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
Number  is  13.283. 

Eligibility 

This  is  not  a  formal  request  for 
applications.  Assistance  will  be 
provided  only  to  the  Public  Health 
Foundation  (PHF)  for  this  project.  No 
other  applications  will  be  solicited  or 
will  be  accepted.  The  Public  Health 
Foundation  is  a  non-profit  corporation 
which  conducts  research  and  data 
collection  for  the  Association  of  State 
and  Territorial  Health  Officers 
(ASTHO). 

The  Public  Health  Foundation 
provides  design  evaluation  criteria  and 
actually  gathers  data  from  State  health 
departments  for  ASTHO  and  its 
constituents,  like  the  Association  of 
State  and  Territorial  Dental  Directors 
(ASTDD). 

The  constituents  of  ASTHO,  State 
health  departments,  and  ASTDD  rely  on 
the  expertise  of  the  Public  Health 
Foundation  in  evaluation  and  statistical 
analysis.  In  addition,  ASTHO  has 
developed  policies  concerning  AIDS  for 
use  by  State  health  departments,  which 
have  been  managed  and  facilitated  by 
the  Public  Health  Foundation.  Because 
of  already  having  developed  and 
published  5  consensus  policy 
documents,  such  as  "Guide  to  Public 
Health  Practice:  State  Health  Agency 
Programmatic  Responses  to  HTLV-III 
Infection,"  PHF  have  the  working 
knowledge  and  understanding  of  the 


impact  of  these  plans  and  policies,  as 
well  as  the  essential  established 
working  relationships  necessary  to 
develop  a  comprehensive  model  plan  for 
use  by  the  Stale  dental  public  health 
programs  concerning  AIDS  prevention 
and  HIV  infection.  The  Public  Health 
Foundation,  as  an  organization 
established  by  ASTHO,  is  thereby 
uniquely  qualified  to  develop  this  field 
response  for  dentistry  as  an  adjunct  to 
the  existing  developed  AIDS  prevention 
documents. 

No  other  organization  has  the 
established  relationship  with  State 
health  departments  and  the  existing 
staff  capability  and  expertise  which  is 
necessary  to  carry  out  the  project. 

Background 

State  and  local  health  agencies  have  a 
primary  role  in  providing  the  response  to 
AIDS  prevention  and  HIV  infection. 
Coordination  of  national,  regional,  Slate, 
and  local  AIDS  prevention  and  infection 
control  efforts  must  be  maximized  and 
facilitated. 

Few  cooperative  efforts  between  the 
private  and  public  sector  of  the  dental 
community  have  occurred  related  to 
HIV  infection  and  infection  control. 
Moreover,  when  cooperative  efforts 
have  occurred,  communication 
concerning  the  implementation  or 
evaluation  of  these  efforts  has  not  been 
optimal.  There  have  been  numerous 
concerns  in  both  the  private  and  public 
sectors  about  HIV  and  the  necessary 
infection  control  procedures  to  treat 
patients  with  HIV  infection. 

In  the  private  sector,  perceived  risk  of 
transmission  of  HIV  has  concerned 
many  health  care  workers,  including 
dental  professionals,  who  have  been 
reluctant  to  provide  care  for  patients 
infected  with  HIV.  As  a  result.  State  and 
local  health  agencies  have  been  faced 
with  the  new  challenge  of  educating  the 
dental  community  concerning  HIV/ 
AIDS,  and  in  the  proper  infection  control 
procedures  which  can  be  used  for 
treating  all  patients.  The  resources 
needed  to  meet  these  new  challenges 
have,  in  many  instances,  been 
redirected  into  other  AIDS  crisis 
oriented  infection  control  projects. 
Resources  are  essential  if  the  State  and 
local  health  agencies  are  expected  to 
adequately  respond  to  the  AIDS  issues 
in  the  private  dental  community. 

Purpose  and  Objectives 

The  Public  Health  Foundation  will 
organize  a  meeting  of  joint  working 
groups  of  ASTHO  and  ASTDD  to 
develop  a  comprehensive  model  plan  for 
use  by  the  State  dental  public  health 
programs  concerning  AIDS  prevention 
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and  infection  control  and  outline  the 
responsibilities  of  the  private  and  public 
sectors.  Existing  knowledge,  attitudes, 
and  practices  (KAPs)  survey  data  will 
be  compiled  about  practices  of  dental 
health  care  workers  in  sterilization  and 
disinfection  of  dental  equipment  and 
devices,  and  of  dental  health  care 
workers  and  ongoing  State  health 
departments  HIV/AIDS  training 
activities.  The  plan  will  stress 
cooperation  between  the  private  and 
public  sector  in  planning,  implementing, 
and  evaluating  the  dental  public  health 
programs  and  the  programs  for  AIDS 
prevention  and  control.  The  plan, 
developed  through  a  multidisciplinary 
review  process,  will  be  flexible  to 
accommodate  differences  among  States. 
The  final  plan  will  be  distributed  to 
State  and  local  health  departments, 
national  and  State  dental  societies  and 
appropriate  educational  and  training 
institutions. 

CDC  Activities 

A.  Collaborative  in  identifying 
appropriate  organizations  and  agencies 
which  should  be  considered  in  the 
coordination  of  a  model  comprehensive 
plan. 

B.  Provide  available  reference  and 
background  information  concerning 
sterilization  and  disinfection. 

C.  Assist  in  evaluating  the  scientific 
data  relative  to  the  management  of  the 
care  environment. 

D.  Collaborate  in  the  development  of 
the  model  plan. 

E.  Collaborate  in  identifying 
appropriate  organizations  and 
individuals,  other  than  State  health 
departments,  to  whom  the  document 
will  be  disseminated. 

F.  Assist  in  the  development  of  model 
outcome  objectives  for  training  of 
practicing  dentists. 

Availability  of  Funds 

During  Fiscal  years  1988, 
approximately  $57,000  will  be  available 
to  support  this  project.  The  cooperative 
agreement  will  be  funded  for  one  9- 
month  budget/project  period.  The 
funding  estimate  outlined  above  may 
vary  and  is  subject  to  change. 

Review  and  Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  on  the  following: 

1.  Extent  to  which  the  applicant 
provides  complete,  specific,  and  focused 
description  of  background  and  need  and 
the  rationale  for  developing  a  model 
plan  for  use  by  State  dental  public 
health  programs  for  AIDS  prevention 
and  infection  control; 

2.  Degree  to  which  the  applicant 
provides  evidence  of  an  ability  to  carry 


out  the  proposed  project  and  the  extent 
to  which  the  applicant  institution 
documents  demonstrated  capability  to 
achieve  objectives  similar  to  those  of 
this  project; 

3.  Extent  to  which  professional 
personnel  involved  in  this  project  are 
qualified,  including  evidence  of  past 
achievements  appropriate  to  this 
project; 

4.  Degree  to  which  proposed 
objectives  are  clearly  stated,  realistic, 
measurable,  time-phased,  and  related  to 
the  purpose  of  this  project;  and 

5.  Adequacy  of  plans  for 
administering  the  project. 

Consideration  will  also  be  given  to  the 
extent  to  which  the  budget  request  is 
clearly  explained,  reasonable,  and 
consistent  with  the  purpose  of  the 
project. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  form  SF  424  must  be 
submitted  to  Nancy  C.  Bridger,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Atlanta,  GA  30305,  on  or 
before  September  9, 1988. 

Other  Submission  and  Review 
Requirements 

Application  is  not  subject  to  review  as 
governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Where  To  Obtain  Additional 
Information 

Information  regarding  the  business 
aspects  of  this  project  may  be  obtained 
from  Marsha  D.  Driggans,  Grants 
Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NK, 
Room  300,  Atlanta.  Georgia  30305,  (404) 
842-6575  or  FTS  238-6575. 

Announcement  No.  818  entitled,  "A 
Comprehensive  Model  Plan  for  Use  by 
the  State  Dental  Public  Health  Programs 
Concerning  Infection  Control  Procedures 
and  Care  of  HIV  Infected  Patients"  must 
be  referenced  in  all  requests  for 
information  pertaining  to  this  project. 
Information  regarding  technical  aspects 
of  this  project  may  be  obtained  from  Dr. 
Margaret  Scarlett,  Dental  Disease 
Prevention  Activity,  Center  for 
Prevention  Services,  Centers  for  Disease 
Control.  Atlanta,  GA  30333,  (404)  639- 
1833  or  FTS  238-1833. 


Dated:  August  22, 1988. 
Rol>ert  L.  Foster, 

Acting  Director,  Office  of  Program  Support 

Centers  for  Disease  Control. 

[FR  Doc.  88-19381  Filed  8-25-88;  8.45  am] 

BILUNO  CODE  4160-11-M 


Second  National  Injury  Control 
Conference 

Action:  Notice  of  conference — Second 
National  Injury  Control  Conference. 

Time  and  Date:  7:30  a.m.-5:00  p.m., 
September  15, 1988;  8:30  a.m.-5:10  p.m.. 
September  16, 1988;  8:30  a.m.-12:00 
noon,  September  17, 1988. 

Place:  St.  Anthony  Inter-Continental 
Hotel,  300  East  Travis,  San  Antonio, 
Texas. 

Status:  Open  to  public,  limited  only  by 
the  space  available. 

Matters  to  be  Discussed:  The  Centers 
for  Disease  Control  (CDC)  is  convening 
a  conference  entitled.  "Second  National 
Injury  Control  Conference,"  for  citizens, 
injury  researchers.  State  and  local 
health  officials,  and  other  interested 
parties  to  provide  a  forum  for  the 
exchange  of  information  on  injury 
control  activities  and  scientific  research. 
The  purposes  of  the  conference  are  to 
recognize  contributions  to  the  injury 
control  field,  strengthen 
interdisciplinary  coordination  and 
collaboration,  foster  the  development  of 
injury  control  programs,  and  to  identify 
strategies  to  address  research  and 
control  program  needs. 

For  Further  Information  Contact: 
Harvey  F.  Davis,  Jr.,  Disivion  of  Injury 
Epidemiology  and  Control,  Center  for 
Environmental  Health  and  Injury 
Control,  CDC,  Atlanta,  Georgia  30333. 
Telephones:  FTS:  236-4690.  Commercial: 
(404)  454-4690. 

Dated:  August  22, 1988. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  88-19380  Filed  8-25-88;  8:45  am] 

BILUNO  CODE  4160- 1>-M 


Food  and  Drug  Administration 
[Docket  No.  88F-0274] 

Hoechst-Celanese,  Inc.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
ACnON:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Hoechst-Celanese,  Inc.,  has  filed  a 
petition  proposing  that  the  food 
additive  regulations  be  amended  to 


Federal  Register  /  Vol.  53,  No.  166  /  Friday.  August  26.  1988  /  Notices 


32699 


provide  for  the  safe  use  of  sodium  alkyl 
(Cio-Cis)  mono-  and  disulfonates  in 
polystyrene  and  rubber-modified 
polystyrene  in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  ].  Machuga.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration.  200  C 
Street  SW..  Washington.  DC  20204,  202- 
472-5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)).  72  Stat.  1786  (21 
U.S.C.  348  {b)(5))).  notice  is  given  that  a 
petition  (FAP  8B4097)  has  been  filed  by 
Hoechst-Celanese,  Inc.,  Frankfurt, 
Germany,  proposing  that  §  178.3130 
Antistatic  and/or  antifogging  agents  in 
food-packaging  materials  (21  CFR 
178.3130)  and  §  178.3400  Emulsifiers 
and/or  surface-active  agents  (21  CFR 
178.3400)  be  amended  to  provide  for  the 
safe  use  of  sodium  alkyl  (Cio-Cig)  mono- 
and  disulfonates  in  polystyrene  and 
rubber-modified  polystyrene  in  contact 
with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  August  17. 198a 
Richard ).  Ronk, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  8&-19441  Filed  8-25-^:  8:45  am) 
BILLING  CODE  4160-01-M 


(Docket  No.  88D-0219] 

' '  Guidance  Document  for  the 

Preparation  of  Investigational  Device 
Exemptions  and  Premarket  Approval 
Applications  for  Intra-Articular 
Prosthetic  Knee  Ligament  Devices; 
Availability 

agency:  Food  and  Drug  Administration. 
action:  Notice  of  availability. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  document 
entitled  "Guidance  Document  for  the 
Preparation  of  Investigational  Device 
Exemptions  and  Premarket  Approval 
Applications  for  Intra-articular 
Prosthetic  Knee  Ligament  Devices" 
prepared  by  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH).  The 
purpose  of  this  document  is  to  suggest  to 
the  device  applicant  or  investigation 


sponsor  important  preclinical  and 
clinical  tests  that  should  be  performed 
to  generate  data  which  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  these  devices  for  their 
intended  purposes.  Suggestions  and 
recommendations  written  in  the 
document  reflect  methodologies 
acceptable  to  CDRH.  While  use  of  this 
document  to  prepare  preclinical  and 
clinical  protocols  and  to  organize  and 
analyze  data  will  not  ensure 
investigational  device  exemption  (IDE) 
or  premarket  approval,  it  will  ensure 
that  appropriate  tests  are  conducted  and 
data  are  collected  to  enable  FDA  to 
determine  whether  or  not  an  application 
is  approvable.  IDE  or  premarket 
approval  can  be  expected  to  follow  if 
tests  are  conducted  properly,  data  are 
adequately  analyzed  and  presented,  and 
the  test  results  support  application 
approval. 

ADDRESS:  Written  requests  for  copies  of 
the  guidance  document  to  the  Division 
of  Small  Manufacturers  Assistance, 
Center  for  Devices  and  Radiological 
Health  (HFZ-220),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  800-638-2041.  calls 
from  within  MD  301-443-6597. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nirmal  K.  Mishra,  Center  for  Devices 
and  Radiological  Health  (HFZ-410). 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910. 
301-427-7156. 

SUPPLEMENTARY  INFORMATION:  The 
development  of  guidance  document  for 
intra-articular  prosthetic  knee  ligament 
devices  is  based  on  the  Division  of 
Surgical  and  Rehabilitation  Devices' 
(DSRD's)  evaluation  of  numerous 
devices  and  the  recognition  of  certain 
criteria  on  which  to  base  the  evaluation 
of  these  devices.  FDA  has  recognized 
the  need  to  develop  evaluation  criteria 
for  prosthetic  ligament  devices  since  the 
early  1980'8,  when  several 
manufacturers  developed  prosthetic 
ligament  devices  and  requested 
approval  to  begin  clinical  studies.  FDA 
staff  members  met  with  representatives 
of  the  Society  of  Sports  Medicine  in  1983 
to  discuss  the  status  of  prosthetic 
ligament  research.  Later  that  year,  a 
meeting  of  the  Orthopedic  and 
Rehabilitation  Devices  Panel  (the  Panel) 
was  held  solely  for  the  discussion  of 
research,  evaluation,  and  regulations  of 
prosthetic  ligament  devices.  DSRD  staff 
initiated  preparation  of  a  guidance 
document  in  December  1985. 

In  May  1986,  DSRD  completed  a  first 
draft  of  the  document  containing 
preclinical  and  clinical  test 
recommendations  and  suggestions  for 
the  preparation  of  IDE  and  premarket 


approval  applications.  Panel  review  and 
discussion  of  the  document  was 
postponed  so  that  the  Panel's  industry 
representative  could  obtain  comments 
from  his  constituents.  The  Health 
Industry  Manufacturers  Association 
(HIMA)  and  the  Orthopedic  Surgical 
Manufacturers  Association  (OSMA) 
undertook  the  task  of  soliciting 
comments  from  industry.  HIMA 
provided  industry  comments  to  DSRD 
shortly  before  the  October  31, 1986, 
Panel  meeting.  At  this  meeting,  industry 
representatives  and  Dr.  Savio  L-Y  Woo, 
a  professional  noted  for  ligament 
research,  provided  comments  in  an  open 
public  session  preceding  the  discussion 
of  the  document  by  the  Panel. 

As  a  result  of  die  October  31, 1986. 
Panel  meeting,  two  working  groups  were 
established  by  FDA  based  on 
nominations  from  the  Panel  and 
industry:  The  Working  Group  for 
Evaluating  Mechanical  Test 
Recommendations  and  the  Working 
Group  for  Evaluating  Biological  Test 
Recommendations.  FDA  selected  Dr. 
Woo  to  be  the  chairman  of  the 
Mechanical  Test  Working  Group 
consisting  of  a  HIMA  representative,  an 
OSMA  representative,  two  Panel 
members,  and  FDA  representatives.  The 
Biological  Test  Working  Group 
consisted  of  a  HIMA  representative,  an 
OSMA  representative,  and  FDA 
representatives.  The  working  groups 
reviewed  draft  document 
recommendations  which  were  revised 
according  to  comments  from  Panel 
members,  HIMA  and  OSMA. 

After  meeting  with  both  working 
groups,  DSRD  again  revised  the 
document  and  accepted  further 
comments  from  the  working  groups. 
Panel  members  and  consultants 
reviewed  the  final  draft  of  the  document 
at  the  Panel  meeting  held  on  May  7, 
1987.  The  Orthopedic  and  Rehabilitation 
Devices  Panel  voted  imanimously  to 
adopt  the  document  with  several 
changes  recommended  by  that  Panel. 
The  document  now  being  made 
available  to  the  public  incorporates 
those  changes. 

The  Panel  and  industry  requested  that 
the  document  be  reviewed  again  in  1 
year  at  a  meeting  of  the  Orthopedic  and 
Rehabilitation  Devices  Panel.  The 
document  will  be  reviewed  and,  if 
necessary,  revised  every  2  years 
thereafter.  The  guidance  document  does 
not  state  regulatory  requirements.  It  is 
intended  as  a  scientific  position  paper, 
and  suggests  some  evaluative  criteria, 
test  procedures,  and  end  points  that 
FDA  believes  to  be  important.  Alternate 
approaches  are  acceptable  for  satisfying 
IDE  and  PMA  requirements;  however,  it 
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must  be  demonstrated  that  alternate 
procedures  are  appropriate  and 
adequate. 

The  guidance  document  is  available 
for  public  examination  in  the  Docket 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  Rm.  4-62,  560Q 
Fishers  Lane,  Rockville.  MD  20857. 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Interested  persons  may,  at  any  time, 
submit  written  comments  regarding  the 
guidance  document  to  the  Dockets 
Management  Branch  (address  above). 
Such  conunents  will  be  considered  in 
determining  whether  further 
amendments  to.  or  revisions  in,  the 
guidance  dociunent  are  warranted.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  should  be 
identifled  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comment  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  August  18, 1988. 
]obn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  88-19442  Filed  8-25-88;  8:45  am] 

BIUINO  COOC  41WHI1-M 


[Docket  No.  88E-0269] 

Determination  of  Regulatory  Review 
Period  for  Purpose*  of  Patent 
Extension;  Sensor®  Model  Kelvin® 
500  Unipolar  Pulse  Generator,  Model  K 
Endocardial  Lead,  Model  5000 
Transceiver,  and  Model  50  Lead  Tester 
(Sensor®  Model  Kelvin®  500) 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  the 
Sensor®  Model  Kelvin®  500  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
ADDRESS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrea  E.  Chamblee,  Office  of  Health 
Affairs  {HFY-20),  Food  and  Drug 


Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 

SUPPLEMENTARY  INFORMATION:  The  Drug 

Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
generally  provides  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  that  act, 
product's  regulatory  review  period  forms 
the  basis  for  determining  the  amount  of 
extension  an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regidatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued).  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
158(g)(3)(B). 

FDA  recendy  approved  for  marketing 
a  medical  device  known  as  the  Sensor® 
Model  Kelvin®  500  (exercise-responsive 
cardiac  pacemaker)  which  is  indicated 
for  ventricular  use  in  patients  with  third- 
degree  A-V  block,  atrial  flutter  or 
nbrillation  with  slow  ventricular 
response,  sinus  node  dysfunction  or  sick 
sinus  syndrome  (including  sinus 
bradycardia,  sinus  arrest  and/or  exit 
block),  bradycardia-tachycardia 
syndrome,  and  second-degree  block 
Mobritz  Type  II  or  trifascicular  block. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  the 
Sensoi®  Model  Kelvin®  500  (U.S. 
Patent  No.  4,543,954)  from  the  Purdue 
Research  Foundation  and  requested 
FDA's  assistance  in  determining  the 
patent's  eligibility  for  patent  term 
restoration.  FDA,  in  a  letter  dated  July 
25, 1988,  advised  the  Patent  and 
Trademark  Office  that  the  medical 
device  had  undergone  a  regulatory 
review  period.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 


FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
the  Sensor®  Model  Kelvin®  5—0  is  696 
days.  Of  this  time,  572  days  occurred 
during  the  testing  phase  of  the 
regulatory  review  period,  while  124  days 
occurred  during  the  approval  phase. 
These  periods  of  time  were  derived  from 
the  following  dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun:  June  5, 
1986.  FDA  has  verified  the  applicant's 
claim  that  the  investigational  device 
exemption  (IDE  G860081)  for  the  device 
became  effective  on  June  5, 1986. 

2.  The  date  an  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act: 
December  28, 1987.  The  applicant  claims 
September  4, 1987,  as  the  date  of  the 
product  marketing  application  (PMA 
870054)  for  the  device  became  effective. 
However,  FDA  records  indicate  that 
PMA  870054  was  not  sufficiently 
complete  to  permit  substantive  review 
until  December  28, 1987. 

3.  The  date  of  application  was 
approved:  April  29, 1988.  FDA  has 
verified  the  applicant's  claim  that  PMA 
870054  was  approved  on  April  29, 1988. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  412  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  25, 1988,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  21, 1989,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
Part  1,  98th  Cong.,  2d  Sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies]  and  identiHed  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
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Dated:  August  19. 1988. 
Stuart  L.  Nightingale. 

Associate  Commissioner  for  Health  Affairs. 
|FR  Doc.  88-19443  Filed  S-25-68;  &45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Policy  Development  and  Research 

[Docket  Na  N-8S-1S18;  FR-2S24] 

Lead-Based  Paint  Abatement 
Demonstration  Program 

agency:  Office  of  the  Assistant 

Secretary  for  Policy  Development  and 

Research,  HUD. 

ACTION:  Announcement  of  a  Lead-Based 

Paint  Abatement  Demonstration 

Program. 

SUMMARY:  HUD  is  announcing  a 
demonstration  project  to  test,  evaluate, 
and  determine  the  cost-effectiveness  of 
a  number  of  methods  for  abating  lead- 
based  paint  in  residential  properties. 
This  demonstration  project  is  one 
element  in  a  broad  program  of  research, 
development  of  regulations,  and 
implementation  of  lead-based  paint 
testing  and  abatement  procedures 
mandated  by  section  566  of  the  Housing 
and  Community  Development  Act  of 
1987  (Pub.  L.  100-242,  approved 
February  5, 1988  (42  U.S.C.  4822))  (The 
Act.) 

ADDRESS:  Organizations  interested  in 
being  considered  as  the  support 
contractor  or  for  other  related 
procurements  should  contact  the  Office 
of  Procurement  and  Contracts,  ATTN: 
ACR.  Room  5256.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW..  Washington,  DC 
20410,  to  be  placed  on  the  bidders' 
mailing  lists  for  such  procurements. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellis  G.  Goldman,  Office  of  Policy 
Development  and  Research,  (202)  755- 
5528,  Room  8230,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW.,  Washington.  DC  20410.  (This 
is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

Background 

HUD  last  conducted  research  on 
issues  involving  lead-based  paint  in 
housing  in  the  1970's;  in  the  intervening 
period,  continuing  research  by  others  on 
the  causes  and  extent  of  lead  poisoning 
in  children  has  shown  that  some 
abatement  methods  can  actually 
increase  the  possibility  of  lead 
poisoning.  Several  new  abatement 


strategies  have  been  suggested  and 
some  tested  in  limited  programs;  in 
addition,  new  materials  have  been 
developed  for  encapsulating  paint  and 
for  removing  existing  paint. 

As  noted,  this  demonstration  project 
is  one  element  of  a  larger  Departmental 
research  and  demonstration  program 
which  also  includes  examination  and 
improvement  of  lead-based  paint  testing 
and  detection  technology;  an  estimate  of 
the  amount,  characteristics,  and  regional 
distribution  of  housing  in  the  United 
States  containing  lead-based  paint; 
preparation  of  a  comprehensive  and 
workable  plan  for  the  inspection  and 
abatement  of  privately  owned  housing; 
and  the  development  of  various 
technical  guidelines  to  provide  direction 
to  future  abatement  efforts. 

Regulatory  Status 

In  1986  and  1987,  HUD  revised  its 
regulations  on  lead-based  paint  testing 
and  abatement  to  comply  with  the 
decision  in  Ashton  v.  Pierce,  716  F.2d  56 
(DC  Cir.  1983),  and  to  reflect  advances 
in  knowledge  regarding  the  causes  of 
elevated  blood  lead  levels  of  children 
and  in  hazard  detection  and  abatement 
techniques.  HUD  published  revised 
regulations  implementing  section  566  of 
the  Act  on  June  6, 1988  (53  PR  20790). 
Additional  regulatory  changes  will  be 
initiated  after  HUD  conducts  this 
demonstration. 

DemoDstration  Concept 

Section  566  requires,  no  later  than  22 
months  after  enactment  of  the  Act,  a 
report  to  the  Congress  on  the  findings 
and  recommendations  of  a 
demonstration  program  of  abatement 
techniques  in  HUD-owned  single  and 
multifamily  housing.  The  demonstration 
program  is  to  "utilize  a  sufficient  variety 
of  abatement  methods  in  a  sufficient 
number  of  areas  and  circumstances  to 
demonstrate  their  relative  cost- 
effectiveness  and  their  applicability  to 
various  types  of  housing."  Section  566 
further  specifies: 

In  preparing  such  report,  the  Secretary 
shall  examine — 

(i)  The  most  reliable  technology 
available  for  detecting  lead-based  paint; 

(ii)  The  most  efficient  and  cost- 
effective  methods  of  abatement; 

(iii)  Safety  considerations  in  testing; 

(iv)  The  overall  accuracy  and 
reliabihty  of  laboratory  testing  of 
physical  samples.  X-ray  fluorescence 
machines,  and  other  available  testing 
procedures; 

(v)  Availability  of  qualified  samplers 
and  testers;  and 

(vi)  An  estimate  of  the  amount, 
characteristics,  and  regional  distribution 
of  housing  in  the  United  States  that 


contains  lead-based  paint  hazards  at 
differing  levels  of  contamination. 

The  demonstration  program,  in 
accordance  with  the  requirements  of  the 
Act,  will  be  carried  out  in  residential 
properties  held  by  the  Department  in  the 
name  of  the  Secretary.  The  inventory  of 
Secretary-held  properties  will  be 
reviewed  to  select  properties 
representative  of  housing  types  in 
various  geographic  regions  suspected  of 
having  housing  with  lead-based  paint. 
The  final  location  of  the  demonstration 
projects  will  be  determined  on  the  basis 
of  property  availability  and  program 
technical  requirements  which  will 
permit  testing  of  known  and  promising 
abatement  techniques  on  a  broad  range 
of  materials  and  substrates.  It  is 
estimated  that  the  demonstration 
program  will  involve  approximately  200 
housing  units.  The  demonstration 
program  is  expected  to  begin  in  October 
1988  and  be  completed  in  December 
1989. 

HUD  will  select  a  demonstration 
management  support  contractor  through 
competitive  procurement  procedures. 
The  support  contractor  will  be  expected 
to  assist  HUD  in  planning,  managing, 
and  carrying  out  the  lead-based  paint 
detection  and  abatement  activities,  and 
in  collecting  data  on  the  demonstration 
program. 

The  proposed  demonstration  program 
will  utilize  approximately  20  promising 
methods  and  materials  on 
approximately  30  substrates.  The 
methods  will  include  paint  removal; 
encapsulation  (or  covering)  of  the 
painted  surface;  or  replacement  of  the 
painted  material,  where  costs  and 
effectiveness  can  be  documented  and 
measured.  The  demonstration  program 
also  may  involve  some  abatement 
methods  currently  not  permitted  in 
HUD's  regulations,  such  as  sanding  and 
other  abrasive  removal  methods, 
provided  that  appropriate  safety 
measures  can  be  implemented. 

Selection  of  the  abatement  techniques 
to  be  tested  and  evaluated  will  be 
performed  by  HUD  staff  and  HUD's 
demonstration  management  support 
contractor,  with  the  assistance  of 
information  provided  by  the  National 
Bureau  of  Standards  (NBS)  and  the 
National  Institute  of  Building  Sciences 
(NIBS). 

Other  Infonnation 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.506. 
General  Research  and  Technology 
Activity. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
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regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10276.  451  Seventh 
Street,  SW.,  Washington,  DC  20410. 

Authority:  Sec.  566,  Housing  and 
Community  Development  Act  of  1987  (Pub.  L. 
100-242);  Sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

Dated:  August  22. 1988. 

Kenneth ).  Beirne, 

Assistant  Secretary  for  Policy  Development 
and  Research. 

(FR  Doc.  88-19390  Filed  8-25-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-060-08-4212-17;  CA  22649] 

Emergency  Area  Closure;  Riverside 
County,  CA 

Emergency  Area  Closure 

The  following  order,  affecting  the  Si/ 
2SW1/4,  Section  14,  T.  8S.,  R.  8E..  SBM.. 
was  issued  on  August  15, 1988. 

I  have  determined  that  current  use  of 
this  area  is  causing  environmental 
degradation  and  is  a  serious  threat  to 
public  health.  This  problem  is  the  result 
of  a  number  of  people  living  in 
unauthorized  sub-standard  housing 
without  sanitary  facilities  or  a  potable 
water  supply. 


In  order  to  rectify  this  situation.  I 
hereby  order  the  above  captioned  public 
land  closed  to  entry  pursuant  to  43  CFR 
8364.1.  Persons  exempt  from  this  order 
shall  include  law  enforcement  personnel 
and  those  persons  engaged  in  retrieving 
personal  property  from  the  site,  or  those 
with  other  specific  authorization.  Any 
person  who  knowingly  and  willfully 
violates  this  closure  may  be  subject  to 
$1000  fine  and/or  one  year 
imprisoiunent. 

This  order  shall  remain  in  effect  until 
further  notice. 

Date:  August  19, 1988. 
James  W.  Abbott. 
Acting  Area  Manager. 
[FR  Doc.  88-19370  Filed  8-25-«8;  8:45  am] 

BILLmO  CODE  431(M0-M 


Bureau  of  Reclamation 

Infonnation  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review 

The  proposal  for  the  collection  of 
information  reproduced  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  An  expedited 
review  has  been  requested  in 
accordance  with  the  Act.  because  of  the 
need  to  implement  this  information 
collection  before  the  beginning  of  the 
1989  water  year.  Since  allowing  for  the 
normal  review  period  would  adversely 
affect  the  public  interest,  approval  has 
been  requested  by  October  17, 1988. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 


suggestions  for  reducing  this  burden,  to 
Mr.  Terry  P.  Lynott,  Assistant 
Commissioner  for  Resources 
Management,  U.S.  Bureau  of 
Reclamation,  Building  67,  Denver 
Federal  Center,  Denver,  CO  80225,  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Interior 
Department  Desk  Officer,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

TitJe:  Certification  and  Reporting 
Summary  Forms  Required  by  the 
Reclamation  Reform  Act  of  1982. 

OMB  Approval  Number  1006-0006. 

Description:  The  proposed 
infonnation  collection  requires  irrigation 
district  offices  to  summarize  landholder 
certification  and  reporting  forms  using 
the  summary  forms  described  below. 
Irrigation  districts  must  indicate  on  the 
summary  form  known  errors,  omissions 
and  discrepancies  in  the  landholders' 
forms. 

Bureau  Form  Numbers:  7-1 781 A  and 
7-1781B. 

Proposed  Frequency  of  Response: 
Annually. 

Description  of  Respondents: 
Contracting  Organizations  for  Bureau  of 
Reclamation  Project  Irrigation  Water. 

Estimated  Number  of  Likely 
Respondents:  388. 

Estimated  Annual  Responses:  386. 
Annual  Burden  Hours:  15,440. 
Estimated  Average  Burden  Hours  Per 
Response:  40. 

Date:  August  22. 1988. 
C.  Dale  Duvall 

Commissioner,  Bureau  of  Reclamation. 

MLUNQ  CODE  431(M»-M 
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Bureau  of  Reclamation 


INSTRUCTIONS  FOR  COMPLETION  OF 
"DISTRICT  SUMMARY  OF  CERTIFICATION  FORMS,"  FORM  7-1781A 

Form  7- 1781 A  is  to  be  used  to  summarize  only  certification  (blue)  forms.  Reporting  (brown)  forms  are 
to  be  summarized  on  Form  7- 178 IB. 

For  the  purposes  of  this  summary,  the  certification  forms  submitted  by  your  landholders  are  divided 
into  three  general  categories: 

1.  "Individual's  Certificate  Of  Landholdings,"  Form  7-2180,  and  "Multiple  Ownership  Certificate  of 
Landholdings,"  Form  7-2181 

2.  "Governmental  Agency's  Certificate  of  Landholdings,"  Form  7-2183 

3.  "Religious  or  Charitable  Organization's  Certificate  of  Landholdings,"  Form  7-2184 

We  have  provided  three  kinds  of  tabulation  sheets  to  help  you  in  tallying  the  data  on  the  landholders' 
certification  forms,  one  kind  for  each  of  the  three  general  categories.  The  first  tabulation  sheet  is  Form 
7-1781A,  sheet  2.  It  is  to  be  used  to  tabulate  individual  and  multiple  ownership  certification  forms. 
Form  7-1781A,  sheet  3,  is  to  be  used  to  tabulate  "Governmental  Agency's  Certificate  of  Landholdings," 
and  Form  7-1781A,  sheet  4,  is  to  be  used  to  tabulate  "Religious  or  Charitable  Organization's  Certificate 
of  Landholdings." 

We  have  attempted  to  design  the  summ.ary  form  so  that  it  will  be  easy  for  you  to  transcribe  the  pertinent 
data  from  the  landholders'  forms  to  the  tabulation  sheets,  and  from  there  to  the  summary  form.  Following 
is  a  step-by-step  procedure  to  follow  to  complete  the  tabulation  sheets  and  the  summary  form: 

1.  Start  with  six  copies  of  Form  7-1781A,  sheet  2.  and  one  copy  each  of  Form  7-1781A.  sheet  3, 
and  Form  7- 1781  A,  sheet  4. 

2.  Regarding  the  six  copies  of  Form  7-1781A,  sheet  2,  you  should  fill  in  the  blanks  in  the  title  of 
each  of  the  six  copies  according  to  the  six  acreage  categories  on  the  summary  form  (sheet  1).  For 
example,  one  of  the  six  forms  should  read  ". . .  Landholdings  of  Over  40  through  160  Acres  .  .  .," 
the  next ".  . .  Landholdings  of  Over  160  through  320  Acres  . . ."  and  so  on  for  each  of  the  six  forms. 

3.  Now  you  are  ready  to  begin  transcribing  the  data  from  the  landholders'  forms  to  the  tabulation 
sheets.  Obtain  one  landholder's  certification  form  (or  forms)  and  determine  which  of  the  eight  tabulation 
sheets  it  applies  to.  If  it  is  an  "Individual's  Certificate  of  Landholding,"  look  to  the  'Total"  column 
of  line  III.D.7  to  determine  which  landholding  size  category  the  landholding  belongs  to.  For  "Multiple 
Ownership  Certificate  of  Landholdings"  look  to  the  'Total"  column  of  line  IV.C.3  to  determine  which 
category  it  belongs  to.  (I  nformation  from  the  individual  and  multiple  ownership  forms  should  be  tabulated 
on  the  same  tabulation  sheets  (sheet  2)  and  reported  without  further  distinction  in  the  summary 
(sheet  1).  If  the  landholder  is  a  religious  or  charitable  organization,  or  a  Governmental  agency,  the 
data  will  be  transcribed  to  the  corresponding  tabulation  sheet,  i.e.,  sheet  3  or  4. 

4.  If  the  form  you  have  obtained  is  an  "Individual's  Certificate  of  Landholdings,"  start  by  entering 
the  landholder's  name  in  the  left-hand  column  of  the  appropriate  tabulation  sheet.  If  either  the  landholder 
or  the  landholder's  spouse  has  indicated  nonresident  alien  status  in  section  II.C,  place  a  check  (  ) 
in  the  "N"  column  of  the  tabulation  sheet.  Then  turn  to  section  III.D  of  the  landholder's  form.  If  the 
landholder  holds  land  in  more  than  one  district  (i.e..  if  acreage  appears  in  any  of  the  "OTHER  DISTRICTS" 
columns),  place  a  check  (  )  in  the  "M"  (multidistrict)  column  of  the  tabulation  sheet.  Enter  the 
acreage  from  the  'THIS  DISTRICT'  column  of  line  D.l.  in  the  column  entitled  "Irrigable  and  Irrigation 
Acreage  Owned  in  this  District."  Then  enter  the  acreage  from  the  "THIS  DISTRICT'  column  of  line 
D.4  in  the  column  entitled  "Irrigable  and  Irrigation  Acreage  Leased  From  Others  in  This  District." 
(Note:  If  the  landholder  has  submitted  Form  7-2185,  "Leasing  Change  Form,"  since  his/her  last 
"Individual's  Certificate  of  Landholdings"  was  submitted,  the  leased  acreage  totals  must  be  modified 
accordingly.) 
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If  the  landholder  has  completed  "Application  for  Designation  of  Nonexcess  Land,"  Form  7-2188  enter 
the  total  excess  acreage  in  this  district  from  page  2  of  that  form  to  the  tabulation  sheet  column 
entitled  "Excess  Acreage."  Note  that  if  the  landholder  has  indicated  ownership  in  more  than  one 
district,  he  or  she  may  also  have  indicated  excess  landholdings  in  more  than  one  district.  Do  not 
include  excess  landholdtngs  outside  of  your  district  in  the  tabulation  and  summary  sheets. 

If  the  landholder  has  completed  Form  7-2189,  "Application  for  Selection  of  Non-Full-Cost  Land,"  enter 
the  total  full-cost  acreage  in  this  district  from  the  second  section  of  page  2  of  that  form  in  the  tatjulation 
sheet  column  entitled  "Full-Cost  Acreage."  Again,  do  not  include  full-cost  acreage  outside  of  your 
district  in  tt>e  tabulation  and  summary  sheets. 

5.  If  the  form  you  have  obtained  is  a  "Multiple  Ownership  Certificate  of  Landholdings,"  again,  start 
by  entering  the  landowner's  name  in  the  left-hand  column  of  the  appropriate  tabulation  sheet.  Then 
turn  to  section  IV  of  the  multiple  ownership  form.  If  the  landholder  has  indicated  holdings  in  any 
of  the  "OTHER  DISTRICTS"  columns,  place  a  check  (  )  in  the  "M"  (multidistrict)  column  of  the 
tabulation  sheet.  Enter  the  acreage  from  the  "THIS  DISTRICT"  column  of  line  C.l  on  the  landholder's 
form  in  the  "Irrigable  and  Irrigation  Acreage  Owned  in  This  District"  column  of  the  tabulation  sheet. 
Then  enter  the  acreage  from  the  "THIS  DISTRICT'  column  of  line  C.2  of  the  landholder's  form  in 
the  "Irrigable  and  Irrigation  Acreage  Leased  From  Others  in  This  District"  column  of  the  tabulation 
sheet.  (Note:  If  the  landholder  has  submitted  Form  7-2185,  "Leasing  Change  Form,"  since  its  last 
certification  form  was  submitted,  the  leased  acreage  totals  must  be  modified  accordingly.) 

If  the  multiple  ownership  has  completed  an  "Application  for  Designation  of  Nonexcess  Land"  form, 
or  an  "Application  for  Selection  of  NonFull-Ck)st  Land"  form,  proceed  exactly  as  described  under 
item  4  above  for  an  individual  landholding.  Then  proceed  to  the  next  form. 

6.  If  the  form  you  are  working  on  is  a  "Governmental  Agency's  Certificate  of  Landholdings,"  enter 
the  agency's  name  in  the  left-hand  column  of  tabulation  sheet  3.  The  total  acreage  shown  in  section 
II.A  of  the  agency's  form  should  be  entered  in  the  "Irrigable  and  Irrigation  Acreage  Owned,  Not  Leased 
to  Other  Parties"  column  of  the  tabulation  sheet  The  total  acreage  shown  in  section  II. B  of  the  agency's 
form  should  be  entered  in  the  "Irrigable  and  Irrigation  Acreage  Owned  and  Leased  to  Other  Parties" 
column  of  the  tabulation  sheet. 

7.  If  the  form  you  are  \working  on  is  a  "Religious  or  Charitable  Organization's  Certificate  of 
Landholdings,"  proceed  exactly  as  you  would  on  an  "Individual's  Certificate  of  Landholdings"  form 
(except  that  you  will  enter  the  data  on  tabulation  sheet  4). 

8.  When  you  fill  a  tabulation  sheet,  total  the  various  columns.  The  total  number  of  landholders  on 
each  page  should  be  entered  at  the  bottom  of  the  left-hand  column.  For  each  other  column,  count 
the  number  of  errtries  in  that  colunrm  and  enter  that  number  in  the  space  labeled  'Total  Number." 
For  example,  there  may  be  25  landholders  entered  on  a  tabulation  sheet  in  which  case  the  number 
"25"  would  be  entered  at  the  bottom  of  the  left-hand  column;  but  perhaps  only  8  of  those  landholders 
own  excess  land.  In  that  case,  "8"  would  be  written  in  the  'Total  Number"  box  at  the  bottom  of  the 
"Excess  Acreage"  column. 

Use  as  many  tabulation  sheets  for  each  category  as  necessary. 

9.  When  you  have  entered  all  the  data  from  the  landholders'  forms  onto  the  tabulation  sheets,  transfer 
the  column  totals  to  the  "Landholding  Summary"  on  sheet  1.  This  process  should  be  self-explanatory. 
Note  that  columns  8  and  9,  both  headed  "Irrigable  and  Irrigation  Acreage  in  this  District  Leased 
to  Other  Parties,"  apply  only  to  Governmental  agencies. 

10.  For  the  line  on  sheet  1  headed  "Noncertifying  Landholdings  40  Acres  or  Less,"  please  estimate 
the  number  of  landholders  who  have  not  eported  because  their  total  landholding  is  40  acres  or  less, 
and  note  the  approximate  acreage  in  the  "Owned  Acreage"  column.  For  the  line  headed  "Other 
Noncertifying  Landholdings,"  enter  the  number  of  noncertifying  landholdings  over  40  acres,  and 
estimate  the  owned  and  leased  acreage  in  the  appropriate  columns.  Presumably,  this  will  allow  you 
to  account  for  all  the  land  in  the  district  that  is  subject  to  the  discretionary  provisions  of  the  RRA. 
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It  is  not  necessary  to  complete  the  other  columns  in  these  two  categories,  unless  you  somehow  have 
the  appropriate  data  available. 

11.  Please  remember  that  the  information  is  to  be  reported  on  the  summary  form  exactly  as  the 
landholders  have  reported  it.  However,  the  district  has  the  responsibility  to  report  known  errors, 
omissions,  and  discrepancies  in  the  landholders'  forms  to  the  Bureau,  using  the  space  provided  on 
the  back  of  sheet  1.  The  back  of  sheet  1  should  be  self-explanatory:  any  questions  should  be  referred 
to  the  appropriate  Bureau  of  Reclamation  office.  Use  as  many  copies  of  sheet  1  as  necessary. 

12.  The  summary  form  must  be  signed  and  dated  by  an  authorized  district  official. 

13.  The  following  items  must  be  submitted  to  the  Bureau  of  Reclamation: 

a.  "District  Summary  of  Certification  Forms  19 ,"  Form  7-1781A,  Sheet  1 

b.  Any  additional  Sheet  I's  indicating  any  landholders  that  have  failed  to  submit  adequate 
certification  forms  or  that  have  made  errors,  omissions,  or  discrepancies  on  their  forms 

c.  Copies  of  all  certification  forms  completed  by  landholders  which  indicate  landholdings  in  more 
than  one  district 

d..    Copies  of  all  certification  forms  completed  by  landholders  which  have  submitted  Form  7-2188, 
"Application  for  Designation  of  Nonexcess  Land,"  or  which  otherwise  indicate  excess  landownership 

e.    Copies  of  all  certification  forms  completed  by  landholders  that  have  submitted  Form  7-2189. 
"Application  for  Selection  of  Non-Full-Cost  Land,"  or  which  otherwise  indicate  full-cost  landholdings. 
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INSTRUCTIONS  FOR  COMPLETION  OF 
"DISTRICT  SUMMARY  OF  REPORTING  FORMS,"  FORM  7-1781B 

For  7-1781B  Is  to  be  used  to  summarize  only  reporting  (brown)  forms.  Certification  (blue)  forms  are 
to  be  summarized  on  Form  7-1781A. 

For  the  purpose  of  this  summary,  the  reporting  forms  submitted  by  your  landholders  are  divided  into 
three  general  categories: 
II 

1.  "Individual's  Report  Of  Landholdings,"  Form  7-2190  and  "Multiple  Ownership  Report  of 
Landholdmgs,"  Form  7-2191 

2.  "Govemmental  Agency's  Report  of  Landholdings,"  Form  7-2193 

3.  "Religious  or  Charitable  Organization's  Report  of  Landholdings,"  Form  7-2194 

We  have  provided  three  kinds  of  tabulation  sheets  to  help  you  in  tallying  the  data  on  the  landholders' 
reporting  forms,  one  kind  for  each  of  the  three  general  categories.  The  first  tabulation  sheet  is 
Form  7-1781B,  sheet  2.  It  is  to  be  used  to  tabulate  individual  and  multiple  ownership  reporting  forms 
Form  7-17818,  sheet  3,  is  to  be  used  to  tabulate  "Governmental  Agency's  Report  of  Landholdings " 
and  Form  7- 1781 B,  sheet  4,  is  to  be  used  to  tabulate  "Religious  or  Charitable  Organization's  Report 
of  Landholdings." 

We  have  attempted  to  design  the  summary  form  so  that  it  will  be  easy  for  you  to  transcribe  the  pertinent 
data  from  the  landholders'  forms  to  the  tabulation  sheets,  and  from  there  to  the  summary  form  Following 
IS  a  step-by-step  procedure  to  follow  to  complete  the  tabulation  sheets  and  the  summary  form: 

1.  Start  with  six  copies  of  Form  7-1781B,  sheet  2,  and  one  copy  each  of  Form  7-1781B.  sheet  3 
and  Form  7-1781B,  sheet  4. 

2.  Regarding  the  six  copies  of  Form  7-1781B,  sheet  2,  you  should  fill  in  the  blanks  in  the  title  of 
each  of  the  six  copies  according  to  the  six  acreage  categories  on  the  summary  form  (sheet  1)  For 
example,  one  of  the  six  forms  should  read  "...  Landholdings  of  Over  40  through  160  Acres 

the  next  "...  Landholdings  of  Over  160  through  320  Acres  . ..."  and  so  on  for  each  of  the  six 
forms. 

3.  Now  you  are  ready  to  begin  transcribing  the  data  from  the  landholders'  forms  to  the  tabulation 
sheets.  Obtain  one  landholder's  reporting  form  (or  forms)  and  determine  which  of  the  eight  tabulation 
sheets  it  applies  to.  If  it  is  an  "Individual's  Report  of  Landholding,"  look  to  the  "Total"  column  of 
line  III.D.7  to  determine  which  landholding  size  category  the  landholding  belongs  to.  For  "Multiple 
Ownership  Report  of  Landholdings"  look  to  the  "Total"  column  of  line  IV.C.3  to  determine  which  category 
it  belongs  to.  (Information  from  the  individual  and  multiple  ownership  forms  should  be  tabulated 
on  the  same  tabulation  sheets  (sheet  2)  and  reported  without  further  distinction  in  the  summary 
(sheet  1).  If  the  landholder  is  a  religious  or  charitable  organization,  or  a  Govemmental  agency,  the 
data  will  be  transcribed  to  the  corresponding  tabulation  sheet;  i.e.,  sheet  3  or  4. 

4.  If  the  form  you  have  obtained  is  an  "Individual's  Report  of  Landholdings,"  start  by  entering  the 
landholder's  name  in  the  left  hand  column  of  the  appropriate  tabulation  sheet  Then  turn  to  section 
III.D  of  the  landholder's  form.  If  the  landholder  holds  land  in  more  than  one  district  (i.e.,  if  acreage 
appears  in  any  of  the  "OTHER  DISTRICTS"  columns),  place  a  check  (  )  in  the  "M"  (multidistrict) 
column  of  the  tabulation  sheet  Enter  the  acreage  from  the  'THIS  DISTRICT"  column  of  line  D.l. 
in  the  column  entitled  "Irrigable  and  Irrigation  Acreage  Owned  in  this  District"  Then  enter  the  acreage 
from  the  'THIS  DISTRICT'  column  of  line  D.4  In  the  column  entitled  "Irrigable  and  Irrigation  Acreage 
Leased  From  Others  in  This  District"  (Note:  If  the  landholder  has  submitted  Form  7-2195,  "Leasing 
Change  Form."  since  his/her  last  "Individual's  Report  of  Landholdings"  was  submitted,  the  leased 
acreage  totals  must  be  modified  accordingly.) 

If  the  landholder  has  completed  "Application  for  Designation  of  Nonexcess  Land,"  Form  7-2198.  enter 
the  total  excess  acreage  in  this  district  from  page  2  of  that  form  to  the  tabulation  sheet  column 
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entitled  Excess  Acreage.  Note  that  if  the  landholder  has  indicated  ownership  in  more  than  one 
district,  he  or  she  may  also  have  indicated  excess  landholdings  in  more  than  one  district  Do  not 
include  excess  landholdings  outside  of  your  district  in  the  tabulation  and  summary  sheets.        

If  the  landholder  has  completed  Form  7-2199,  "Application  for  Selection  of  Non-Full-Cost  Land  "  enter 
the  total  full-cost  acreage  in  this  district  from  the  second  section  of  page  2  of  that  form  in  the  tabulation 
sheet  column  entrtted  "Fufl-Cost  Acreage."  Again,  do  not  include  full-cost  acreage  outside  of  vour 
district  in  the  tabulation  and  summary  sheets. 

5.  If  the  form  you  have  obtained  is  a  "IVIultiple  Ownership  Report  of  Landholdings,"  again  start  by 
entering  the  landowner's  name  in  the  left-hand  column  of  the  appropriate  tabulation  sheet  Then 
^*Tu*°-^™  iY^t.!!lt^"'^'P'®  o^ership  form.  If  the  landholder  has  indicated  holdings  in  any 
of  the  OTHER  DISTRICTS"  columns,  place  a  check  (  )  in  the  "M"  (multidistrict)  column  of  the 
tabulation  sheet.  Enter  the  acreage  from  the  'THIS  DISTRICT'  column  of  line  C.l  on  the  landholder's 
form  in  the  Irrigable  and  Irrigation  Acreage  Owned  rn  This  District"  coiumn  of  the  tabulation  sheet 
Then  enter  the  acreage  from  the  'THIS  DISTRICr  column  of  line  C.2  of  the  landholder's  form  in 
the  Irrigation  Acreage  Leased  From  Others  in  This  Districf  column  of  the  tabulation  sheet  (Note- 
If  the  landholder  has  submitted  Form  7-2195,  "Leasing  Change  Form."  since  its  last  reporting  form 
was  submitted,  the  leased  acreage  totals  must  be  modified  accordingly.) 

If  the  multiple  ownership  has  completed  an  "Application  for  Designation  of  Nonexcess  Land"  form 
or  an  "Application  for  Selection  of  Non-Full-Cost  Land"  form,  proceed  exactly  as  described  under 
item  4  above  for  an  Individual  landholding.  Then  proceed  to  the  next  form. 

6.  If  the  form  you  are  working  on  is  a  "Governmental  Agency's  Report  of  Landholdings  "  enter  the 
agency's  name  in  the  left-hand  column  of  tabulation  sheet  3.  The  total  acreage  shown  in  sectkjn 
II.A  of  the  agency's  form  should  be  entered  in  the  "Irrigable  and  Irrigation  Acreage  Owned  Not  Leased 
to  Other  Parties"  column  of  the  tabulation  sheet  The  total  acreage  shown  in  sectran  II.B  of  the  agency's 
form  should  be  entered  in  the  "Irrigable  and  Irrigation  Acreage  Owned  and  Leased  to  Other  Parties" 
column  of  the  tabulation  sheet 

7.  If  the  form  you  are  working  on  is  a  "Religious  or  Charitable  Organization's  Report  of  Landholdings  " 
proceed  exactly  as  you  would  on  an  "Individual's  Report  of  Landholdings"  form  (except  that  vou  wi'll 
enter  the  data  on  tabulation  sheet  4).  v        k  jvu 

8.  When  you  fill  a  tabulation  sheet  total  the  various  columns.  The  total  number  of  landholders  on 
each  page  should  be  entered  at  the  bottom  of  the  left-hand  column.  For  each  other  column  count 
the  number  of  entries  in  that  column  and  enter  that  number  in  the  space  labeled  'Total  Number " 
For  example^  there  may  be  25  landholders  entered  on  a  tabulation  sheet  in  which  case  the  number 

2b  would  be  entered  at  the  bottom  of  the  left-hand  column;  but  perhaps  only  8  of  those  landhoWers 
own  excess  land.  In  that  case.  •^"  would  be  written  in  the  "Total  Number"  box  at  the  bottom  of  the 
Excess  Acreage"  column. 

Use  as  many  tabulation  sheets  for  each  category  as  necessary. 

9  When  you  have  entered  all  the  data  from  the  landholders'  forms  onto  the  tabulation  sheets,  transfer 
the  column  totals  to  the  "Landholding  Summary"  on  sheet  1.  This  process  should  be  self-explanatory 
Note  that  columns  7  and  8,  both  headed  "Irrigable  and  Irrigation  Acreage  in  this  District  Leased 
to  Other  Parties,  apply  only  to  Governmental  agencies. 

\?"  ^°^^^^  ''"^  °"  ^^^^  1  headed  "Norveporting  Landholdings  40  Acres  or  Less,"  please  estimate 
the  number  of  landholders  who  have  not  reported  because  their  total  landholdmg  is  40  acres  or  less 
and  note  the  approximate  acreage  in  the  "Owned  Acreage"  column.  For  the  line  headed  "Other 
Nonreporting  Landholdings,"  enter  the  number  of  nonreporting  landhoidrngs  over  40 acres,  and  estirrwte 
the  owned  and  leased  acreage  in  the  appropriate  columns.  Presumably,  this  will  allow  you  to  account 
tor  all  the  land  rn  the  district  that  is  subject  to  prior  law.  It  is  not  necessary  to  complete  the  other 
columns  in  triese  two  categories,  unless  you  somehow  have  the  appropriate  data  available. 
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11.  Please  remember  that  the  information  is  to  be  reported  on  the  summary  form  exactly  as  the 
landholders  have  reported  it.  However,  the  district  has  the  responsiblity  to  report  known  errors, 
omissions,  and  discrepancies  in  the  landholders'  forms  to  the  Bureau,  using  the  space  provided  on 
the  back  of  sheet  1.  The  back  of  sheet  1  should  be  self-explanatory;  any  questions  should  be  referred 
to  the  appropriate  Bureau  of  Reclamation  office.  Use  as  many  copies  of  sheet  1  as  necessary. 

12.  The  summary  form  must  be  signed  and  dated  by  an  authorized  district  official. 

13.  The  following  items  must  be  submitted  to  the  Bureau  of  Reclamation: 

a.  "District  Summary  of  Reporting  Forms  19 ."  Form  7-1781B,  sheet  1 

b.  Any  additional  sheet  I's  indicating  any  landholders  that  have  failed  to  submit  adequate 
certification  forms  or  that  have  made  errors,  omissions,  or  discrepancies  on  their  forms 

c.  Copies  of  all  reporting  forms  completed  by  landholders  which  indicate  landholdings  in  more 
than  one  district. 

d.  Copies  of  all  reporting  forms  completed  by  landholders  whfch  have  submitted  Form  7-2198. 
"Application  for  Designation  of  Nonexcess  Land,"  or  which  otherwise  indicate  excess  landownership 

e.  Copies  of  all  reporting  forms  completed  by  landholders  that  have  submitted  Form  7-2199, 
"Application  for  Selection  of  Non-Full-Cost  Land,"  or  which  otherwise  indicate  full-cost  landholdings. 
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Information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review 

The  proposal  for  the  collection  of 
information  reproduced  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  An  expedited 
review  has  been  requested  in 
accordance  with  the  Act  because  of  the 
need  to  implement  this  information 
collection  before  the  beginning  of  the 
1989  water  year.  Since  allowing  for  the 
normal  review  period  would  adversely 
affect  the  public  interest,  approval  has 
been  requested  by  October  17, 1988. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Mr.  Terry  P.  Lynott  Assistant 
Commissioner  for  Resources 
Management,  U.S.  Bureau  of 


Reclamation,  Building  67,  Denver 
Federal  Center,  Denver,  CO  80225,  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Interior 
Department  Desk  Officer,  Office  of 
Management  and  Budget  Washington, 
DC  20503. 

Title:  Individual  Landholders' 
Certification  and  Reporting  Forms 
Required  by  the  Reclamation  Reform 
Act  of  1982. 

OMB  Approval  Number.  1006-0005. 

Description:  The  proposed 
information  collection  requires 
landholders  to  complete  forms 
demonstrating  their  compliance  with  the 
acreage  limitation  provisions  of 
Reclamation  law.  All  landholders  that 
own  or  lease  more  than  40  acres  of  land 
subject  to  these  requirements  must 
complete  one  or  more  of  the  forms  listed 
below.  The  forms  establish  each 
landholder's  status  with  respect  to 
landownership  limitations,  full  cost 
pricing  thresholds,  lease  requirements. 


and  other  provisions  of  Reclamation 
law. 

Bureau  Form  Numbers:  7-2178 
through  7-2181,  7-2183  through  7-2185, 
7-2187  through  7-2191,  7-2193  through  7- 
2195,  and  7-2197  through  7-2199. 

Proposed  Frequency  of  Response: 
Annually,  and  when  landholding 
changes  occur. 

Description  of  Respondents:  Owners 
and  lessees  of  land  on  Federal 
Reclamation  projects. 

Estimated  Number  of  Likely 
Respondents:  48,850. 

Estimated  Annual  Responses:  56,610 
(some  respondents  must  complete  more 
than  one  form). 

Annual  Burden  Hours:  26.888. 

Estimated  Average  Burden  Hours  Per 
Response:  0.47. 

Date:  August  22, 1988 
C.  Dale  Duvall, 

Commissioner,  Bureau  of  Reclamation. 

BIUUNG  CODE  431(M)9-M 
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Bur*«u  of  Reclamation 


GENERAL  INSTRUCTIONS 
(For  Certification  Forms) 

Use  of  this  booklet,  (repeated  from  cover) 

Use  this  booklet  only  if  you  are  subject  to  the  discretionary  provisions  of  the  Reclamation  Reform 
Act  of  1982  (RRA).  You  are  subject  to  the  discretionary  provisions  if  you  have  personally  made  an 
irrevocable  election,  or  if  you  have  directly  owned  or  leased  land  in  a  district  after  that  district  conformed 
to  the  discretionary  provisions  of  the  RRA. 

Please  note  that  a  part  owner's  or  beneficiary's  status  is  not  automatically  determined  by  the  status 
of  the  entity  in  which  he  or  she  holds  an  interest.  For  example,  if  you  own  or  lease  land  only  indirectly 
through  a  legal  entity  that  holds  land  in  a  district  with  a  new  or  amended  contract,  you  may  choose 
whether  you  wish  to  be  subject  to  the  discretionary  provisions  or  to  prior  Reclamation  law.  In  that 
situation,  you  may  indicate  your  choice  by  sut>mitting  a  certification  (blue)  form  if  you  wish  to  become 
subject  to  the  discretionary  provisions,  or  by  submitting  a  reporting  (brown)  form  if  you  wish  to  remain 
subject  to  prior  law.  If  you  choose  to  remain  subject  to  prior  law,  do  not  use  this  booklet;  instead, 
obtain  a  "Reporting  Forms  Booklet"  from  your  irrigation  district  office.  It  is  very  important  to  note 
that  if  you  submit  a  certification  (blue)  form  to  a  district  with  a  new  or  amended  contract,  you  will 
be  bound  to  the  discretionary  provisions  permanently,  and  in  all  districts. 

If  you  own  or  lease  land  only  indirectly  through  a  legal  entity  that  is  subject  to  the  discretionary  provisions 
by  virtue  of  an  irrevocable  election,  you  are  not  subject  to  the  discretionary  provisions  unless  you 
personally  make  an  irrevocable  election. 

Similarly,  a  legal  entity's  status  under  Reclamation  law  is  not  determined  by  the  status  of  the  entity's 
part  owners  or  beneficiaries.  For  example,  a  corporation  in  a  prior  law  district  remains  subject  to  prior 
law  ownership  limitations  even  if  all  of  its  stockholders  become  subject  to  the  discretionary  provisions. 
In  that  situation,  the  corporation  itself  must  make  an  irrevocable  election  if  it  is  to  become  subject 
to  the  discretionary  provisions. 

Who  must  complete  these  certification  forms. 

All  persons,  organizations,  and  Governmental  agencies  which  own  or  lease  irrigable  or  irrigation  land 
and  which  are  subject  to  the  discretionary  provisions  must  certify  their  landholdings.  The  only  exceptions 
to  this  certification  requirement  are  as  follows: 

1 .  Landholders  whose  total  irrigable  and  irrigation  land  owned  and  leased,  both  directly  and  through 
entities,  totals  40  acres  or  less  westwide  are  exempt  from  certification  requirements. 

2.  Landholdings  in  districts  which  are  exempted  from  acreage  limitation  law  by  statute  or  by  action 
of  the  Secretary  of  the  Interior  are  exempt  from  certification  requirements. 

3.  Landholdings  in  districts  which  are  obligated  to  the  United  States  only  by  a  Small  Reclamation 
Projects  Act  or  Water  Conservation  and  Utilization  Act  contract  are  exempt  from  these  particular 
certification  requirements. 

When  to  certify. 

If  you  are  making  an  irrevocable  election  to  become  subject  to  the  discretionary  provisions,  you  must 
submit  the  necessary  certification  form(s)  to  the  Bureau  of  Reclamation  with  your  irrevocable  election 
form.  Copies  of  your  irrevocable  election  and  certification  forms  must  also  be  filed  with  the  appropriate 
irrigation  district(s)  at  the  same  time.  If  you  are  subject  to  the  discretionary  provisions  because  a  district 
m  which  you  hold  land  has  amended  its  contract  with  the  United  States,  or  has  entered  into  a  new 
contract  with  the  United  States,  you  must  submit  the  necessary  certification  form(s)  to  the  office  of 
each  irrigation  district  in  which  you  hold  irrigable  or  irrigation  land  by  the  date  specified  by  each  district. 
This  date  must  always  precede  the  initial  delivery  of  irrigation  water.  Failure  to  certify  will  jeopardize 
the  continued  delivery  of  irrigation  water. 
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After  you  complete  your  first  certification,  you  will  not  need  to  complete  basic  certification  forms  again 
unless  your  landholding  changes.  If  your  ownership  or  leasing  arrangements  change  in  some  way, 
you  must  notify  your  district  office,  either  verbalty  or  in  writing,  within  15  days  of  the  change  and 
submit  new  certification  form(s)  within  30  days  of  that  change.  If  your  ownership  and  leasing 
arrangements  do  not  change,  you  will  be  required  only  to  verify  annually  in  writing  that  your  most 
recently  submitted  certification  form(s)  remain  valid.  Your  district  office  will  send  you  a  verification 
form  to  fill  out  each  year. 

Which  forms  to  fill  out. 


If  you  have  determined  that  you  or  your  organization  is  subject  to  the  discretionary  provisions  of  the 
RRA.  the  next  step  is  to  decide  which  form  or  forms  to  f  iU  out. 

There  are  five  forms  in  th«  booklet  (two  copies  of  each  form).  MOST  MRMERS  AND  LANDOWNERS, 
HOWEVER,  NEED  TO  COMPLETE  ONLY  THE  FIRST  FORM,  "INDIVIDUAL'S  CERTIFICATE  OF 
LANDHOLDINGS."  The  following  summaries  wilt  help  you  to  determir>e  which  form  or  forms  you  need 
to  complete. 

1 .  Individuals  and  single  families  (see  definition  of  "family"  following  these  instructions)  whose 
total  holding  of  irrigabi*  and  irrigation  land,  both  directly  and  through  part  ownership  m  entities, 
is  greater  than  40  acres  westvirids.  must  complete  Form  7-2180,  'Individual's  Certificate  of 
La rKlholdmgs."  With  the  exception  of  trusts,  ait  legal  entities  which  are  composed  solely  of  an  individual 
or  a  single  family  must  complete  Form  7-2180.  Holdings  of  dependents  must  be  included  on  their 
parents'  or  legal  guardians'  Form  7-2180;  dependents  may  not  complete  separate  forms.  If  you  hold 
land  in  more  than  one  name  -  for  example,  some  land  in  your  own  name,  and  some  larrd  in  the 
name  of  a  familv  corporation  -  you  must  report  ^  such  lartd  on  one  Form  7-2180.  Part  owners 
and  berwficiaries  of  entities  should  not  use  Form  7-2180  unless  they  wish  to  become  subject  to 
the  discretionary  provisions.  If  such  part  owners  and  beneficiaries  do  not  wish  to  become  subject 
to  the  discretionary  provisions,  they  must  report  their  holding  on  Form  7-2190.  "Individual's  Report 
of  Landholdings."  which  ctti  be  obtained  from  the  appropriate  irrigation  district  office. 

2.  All  trusts,  even  if  composed  solely  of  members  of  a  single  family,  (see  definition  of  "family" 
following  these  instructions)  and  other  legal  entities  such  as  corporations,  partnerships,  joint  tenancies, 
and  tenancies-in-common.  tl>at  are  not  composed  solely  of  members  of  a  single  family,  must  con^plete 
Form  7-2181,  "Multiple  Ownership  Certificate  of  LarKlholdings."  Entities  that  are  composed  of  more 
than  one  family  must  complete  Form  7-2181 ,  even  if  the  families  are  related. 

3.  If  your  are  a  lessee  that  has  previously  completed  Form  7-2180,  7-2181,  or  7-2184,  and  need 
to  report  a  change  in  leaseholdings  only,  you  may  report  those  changes  using  Form  7-2185,  "Leasing 
Change  Form."  Any  changes  in  leases,  including  termination  of  existing  agreements,  must  be  reported 
by  both  the  landowner  and  the  lessee.  By  signing  a  lessee's  Form  7-2185.  an  owner  can  satisfy 
the  requirement  to  report  changes  in  his/her  farming  arrangements. 

4.  If  you  own  and/or  lease  land  above  certain  thresholds.  Forms  7-2180,  7-2181,  and  7-2184 
will  direct  you  to  complete  Form  7-2188,  "Application  for  Designation  of  Nonexcess  Land, "  and/or 
Form  7-2189,  "Application  for  Selection  of  Non-Full-Cost  Land."  These  forms  need  not  be  completed 
unless  the  instructions  for  Forms  7-21 80.  7-21 81 .  or  7-21 84  so  indicate. 

If  the  landholder  is  a  governmental  agency,  or  a  religious  or  charitable  organization,  none  of  the  forms 
listed  above  are  to  be  used  for  certification.  Such  entities  must  contact  their  district  offices  to  obtain 
the  proper  forms.  Agencies  of  Federal,  State,  county,  city,  or  other  levels  of  government  which  hold 
more  than  40  acres  of  irrigable  and/or  irrigation  land  westwide  must  submit  Form  7-2 1 83,  "Governmental 
Agency's  Certificate  of  Landholdings."  Religious  or  charitable  organizations  which  are  exempt  from 
taxation  under  section  501  of  the  Internal  Revenue  Code  of  1 954,  and  which  hold  more  than  40  acres 
of  irrigable  and/or  irrigation  larnj  westwide,  must  submit  Form  7-2184,  "Religious  or  Charitable 
Organization's  Certificate  of  Landholdings." 
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Filling  out  the  forms. 

Once  you  have  determined  which  form<s)  you  must  complete,  follow  the  instructions  for  completing 
that  form  carefully  and  complete  the  form<s).  If  you  have  questions,  contact  your  district  or  Bureau 
of  Reclamation  office. 

Be  sure  to  break  down  land  parcels  as  far  as  necessary  to  ensure  accurate  reporting.  For  example, 
a  quarter  section  of  land,  half  of  which  is  operated  by  the  owner,  and  half  of  which  is  operated  by 
a  lessee,  should  be  listed  as  two  separate  80-acre  parcels. 

On  all  forms,  individuals  and  families  must  give  the  street  address  or  rural  route  number  of  their 
residence.  Similarty,  legal  entities  must  give  their  street  address  or  rural  route  number.  Post  office 
box  numbers,  attorneys'  addresses,  relatives'  addresses,  "c/o "  addresses,  etc..  are  not  acceptable  in 
place  of  street  addresses.  Post  office  box  numbers  may  be  used  only  if  no  other  address  for  the  landholder 
exists.  If  the  mailing  address  differs  from  the  residential  address,  it  is  also  required;  please  enter  the 
mailing  address  on  the  t>ack  of  the  form,  or  where  indicated. 

Any  unauthorized  alteration  made  to  any  certification  form  will  render  that  form  invalid. 

If  you  are  making  an  irrevocable  election,  return  the  signed  certification  form(s)  with  your  irrevocable 
election  form  to  the  Bureau  of  Reclamation,  and  be  sure  to  provide  copies  of  these  forms  to  the  appropriate 
district(s).  If  you  are  not  making  an  irrevocable  election,  return  the  signed  certification  form($)  to  the 
office  of  each  irrigation  district  in  which  you  own  or  lease  irrigable  or  irrigation  land. 

Please  be  aware  that  the  completion  of  certification  forms  does  not  guarantee  your  land's  eligibility  for 
water.  For  example,  excess  land  (see  definitions)  which  has  not  been  placed  under  recordable  contract, 
and  land  acquired  from  excess  status  without  price  approval,  is  generally  ineligible  for  irrigation  water 
deliveries. 

If  you  lease  land  to  or  from  another  individual  or  entity,  please  inform  the  lessees  or  lessors  of  their 
obligation  to  certify  or  report.  If  either  the  lessee  or  lessor  fails  to  report,  the  eligibility  of  the  land  to 
receive  irrigation  water  will  be  jeopardized. 

It  is  recommended  that  you  keep  a  copy  of  your  certification  form(s)  for  your  own  records. 
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DEFINITIONS 

Following  are  the  definitions  of  some  of  the  terms  used  in  these  forms  and  instruction.  Please  refer 
to  these  definitions  whenever  the  meaning  of  a  term  is  not  clear  to  you. 

Contract  operator:  An  individual  or  legal  entity  other  than  the  owner,  lessee,  or  sublessee  that  performs 
part  or  all  of  the  farming  operations.  Excepted  are  spouses,  minor  children,  and  hired  employees  for 
whom  the  social  security  is  paid.  (See  definition  of  "operator.") 

Dependent:  The  term  "dependent"  means  any  natural  person  within  the  meaning  of  the  term  dependent 
in  the  Internal  Revenue  Code  of  1954  (26  U.S.C.  152)  as  it  may  be  amended  from  time  to  time. 
Landholdings  of  a  person  who  is  someone's  dependent  for  income  tax  purposes  must  be  reported 
as  landholdings  of  the  dependent's  parent(s)  or  legal  guardian(s). 

Description:  This  refers  to  a  legal  description  of  the  land  in  question,  or  a  county  assessor's  parcel 
number  if  your  district  so  requires.  In  a  legal  description,  detail  beyond  the  quarter  section  is  not 
necessary,  except  on  Forms  7-2188  and  7-2189.  Thus,  an  example  of  a  legal  description  might  read 
either  "SE  1/4,  Section  22.  T3N,  R2W.  3rd  P.M."  or  "APN  026-051  -28. " 

Discretionary  provisions  of  the  Reclamation  Reform  Act  of  1 982:  This  refers  to  section  203-208  of  the 
Reclamation  Reform  Act  of  1982.  which  provide  for  increased  ownership  entitlements  and  full-cost 
pricing  of  water.  Districts  and  individuals  may,  at  their  discretion,  choose  to  become  subject  to  the 
discretionary  provisions,  or  to  remain  subject  to  prior  acreage  limitation  law. 

District  or  Irrigation  district:  Any  entity  which  has  a  contract  with  the  United  States  for  the  delivery 
of  Reclamation  project  water.  The  term  "district,"  as  used  in  these  forms,  could  refer  to  a  canal  company, 
irrigation  company,  water  user  association,  ditch  company,  water  company,  drainage  district,  etc. 

Effective  date  of  agreement:  The  effective  date  of  a  farm  operation  agreement  or  lease  is  either  the 
date  the  agreement  wais  entered  into  or  the  effective  date  as  specified  in  the  agreement. 

Excess  land:  Irrigable  land,  other  than  exempt  land,  owned  by  any  landowner  in  excess  of  the  maximum 
ownership  limitation  under  the  applicable  provisions  of  Reclamation  law. 

Family:  A  married  couple  and  their  depernJents.  Non-dependent  children  are  not  considered  part  of  the 
same  family  as  their  parents.  Rather,  each  non-dependent  child  is  considered  a  separate  individual 
or,  if  married,  a  separate  family. 


Federal  Employer's  Identification  Number  (FEIN): 
Revenue  Service. 


A  unique  number  assigned  to  businesses  by  the  Internal 


Individual:  A  person,  including  his  or  her  spouse,  and  their  dependents.  Under  the  discretionary  provisions 
of  the  Reclamation  Reform  Act  of  1982,  arnl  individual  has  exactly  the  same  entitlement  as  a  family 
(see  definition  of  "family"). 

Irrevocable  election:  A  legally  binding  decision  by  a  landholder  to  conform  to  the  discretionary  provisions 
of  the  Reclamation  Reform  Act  of  1982.  An  irrevocable  election  becomes  official  when  a  landholder 
submits  an  irrevocable  election  form  to  the  Bureau  of  Reclamation.  If  an  entire  district  elects  to  amend 
its  contract  to  conform  with  the  ownership  entitlement  and  pricing  provisions  of  the  Reclamation  Reform 
Act  of  1 982.  all  direct  landholders  in  the  district  are  automatically  subject  to  these  provisions  without 
making  an  irrevocable  election.  A  landholder  is  subject  to  prior  law  until  either  an  irrevocable  election 
is  made  or  the  district  amends  its  contract  to  conform  to  the  discretionary  provisions  of  the  Reclamation 
Reform  Act  of  1 982. 


Irrigable  land:  Land  which  is  part  of  a  specific  Reclamation  project  and  for  which  a  Reclamation  project 
water  supply  is.  can  be.  or  is  planned  to  be  provided.  Areas  occupied  by  homesites.  farm  buildings, 
permanent  feedlots,  permanent  equipment  storage  yards,  public  roads,  and  other  permanent  facilities, 
are  not  included  in  irrigable  acreage. 
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Irrigation  land:    All  irrigable  land  (see  preceding  definition)  receiving  irrigation  water,  and  other  land 
receiving  irrigation  water. 

Irrigation  water:    Water  made  available  for  agriculturai  purposes  from  the  operation  of  Reclamation  project 
facilities  pursuant  to  a  contract  with  the  Secretary  of  the  Interior. 

Landhoidir^g:  Land  served  with  irrigation  water  which  is  owned  and/or  operated  under  a  lease  by  an 
individual  or  legal  entity. 

Lease:  Contract  by  which  one  party  gh^es  to  another  the  use  of  land  for  a  specified  time  and  for  agreed 
upon  payments,  and  by  which  the  lessee  assumes  the  economic  risk  in  the  operation  and  management 
of  the  leased  land.  The  Reclamation  Reform  Act  of  1982  requires  that  all  leases  of  land  receiytng 
irrigation  water  must  be  written,  and  available  for  the  Department  of  the  Interior's  inspection.  See 
also  definition  of  "term  of  lease." 

Legal  entity:  Any  business  or  property  ownership  arrangement  established  under  State  or  Federal  law 
including,  but  not  limited  to.  corporations,  partnerships,  associations,  joint  tenancies,  and  tenancies- 
in-common. 


Limited  recipient:    A  legal  entity  established  under  State  or  Federal  law  benefiting  more  than  25  persons. 

Nondisereiionary  or  SeK-ertacting  provisiorw  of  the  Reclamation  Reform  Act  of  1 982:  This  refers  to  sections 
209-230  of  the  Reclamation  Reform  Act  of  1982.  These  provisions  cover  a  wide  range  of  topics  and 
apply  to  all  Reclamation  districts. 

Operator:  An  irKUvidual  or  legal  entity  that  conducts  farming  operations  by  eitt>er  doif>g  or  supervising 
all  or  a  portion  of  the  work.  The  operatorfs)  of  a  given  parcel  may  be  the  owner,  a  lessee,  a  sublessee, 
contract  operator(s).  or  a  combination  of  the  above. 

Prior  law:  The  Reclamation  Act  of  1902  and  other  laws  which  were  in  effect  before  tt>e  Reclamation 
Reform  Act  of  1 982  was  enacted,  and  which  address  acreage  limitation  law. 

Reclamation  Reform  Act  of  1982:  An  act  signed  into  law  by  President  Reagan  on  October  12,  1982, 
which  gave  districts  and  individuals  the  option  of  remaining  subject  to  prior  Reclamation  law  or  electing 
to  become  subject  to  the  increased  acreage  entitlemem  and  full-cost  pricing  provisions  of  the  new 
law.  The  new  law  also  permits  the  Secretary  of  the  Interior  to  collect  the  information  on  landhoidings 
necessary  to  administer  acreage  limitation  law. 

Term  of  lease:  For  leases  which  were  in  effect  on  October  12.  1982,  the  term  of  the  lease  refers  to 
the  time  remaining  on  the  lease  on  that  date.  For  leases  which  went  into  effect  after  October  12, 
1 982,  this  refers  to  the  actual  term  of  the  lease  on  the  day  it  went  into  effect 

Westwide:  The  ^7  Western  States  in  which  Reclamation  projects  are  located.  Upon  your  request,  the 
Bureau  of  Reclamation  or  your  district  can  provide  a  list  of  all  districts  westwicle  wtrich  are  subject 
to  Reclamation  law. 
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INSTRUCTIONS  FOR  "INDIVIDUAL'S  CERTIFICATE 
OF  LANDHOLDINGS."  FORM  7-2180 

PLEASE  REVIEW  THE  GENERAL  INSTRUCTIONS  BEFORE  COMPLETING  THIS 
FORM.  THE  GENERAL  INSTRUCTIONS  EXPLAIN  THE  USE  OF  THIS  FORM, 
GIVE  DEFINITIONS  OF  TERMS  USED  IN  THIS  FORM.  AND  PROVIDE  OTHER 
ESSENTIAL  INFORMATION. 

If  you  own  or  lease  land  in  more  than  one  Reclamation  project  district,  give  all  information  pertaining 
to  those  holdings  on  this  form.  You  must  also  complete  and  submit  a  certification  form  in  each  district 
in  which  you  own  or  lease  land,  declaring  all  your  landholdings  each  time  you  submit  this  form.  If  you 
wish,  you  may  make  copies  of  Sections  II.  III.A,  III.B,  and  III.C  of  this  form  to  turn  in  with  the  7-2180 
forms  you  submit  to  other  irrigation  districts,  rather  than  rewriting  these  sections  each  time.  If  you  need 
extra  forms,  please  contact  your  district  office. 

If  you  determine,  based  on  the  General  Instructions,  that  you  must  report  the  interest  you  hold  in  an 
entity  or  entities,  you  should  obtain  a  copy  of  each  entity's  Form  7-2181,  "Multiple  Ownership  Certificate 
of  Landholdings,"  or  Form  7-2191.  "Multiple  Ownership  Report  of  Landholdings."  By  referring  to  the 
information  contained  on  the  entity's  form,  you  can  ensure  that  the  information  on  entity  landholdings 
which  you  report  is  both  accurate  and  reliable.  If  such  an  entity  (or  entities)  holds  irrigable  or  irrigation 
land  in  more  than  one  district,  you  must  also  certify  in  each  of  those  districts. 

Item-by-ltem  Instructions    (Please  type  or  print  all  answers.) 

Section  I:  Print  the  name  of  the  district  in  which  you  are  submitting  this  form.  Print  your  name  and 
social  security  number  and,  if  you  are  married,  your  spouse's  name  and  social  security  number.  If 
you  hold  land  in  the  name  of  an  individual  or  husbiand/wife  corporation  (or  other  entity  owned  entirely 
by  you.  your  spouse,  and/or  your  dependents),  print  that  name  in  the  space  marked  "OTHER  NAMES 
IN  WHICH  YOU.  YOUR  SPOUSE.  AND/OR  YOUR  DEPENDENTS  HOLD  IRRIGABLE  OR  IRRIGATION  LAND  " 
Any  other  names  in  which  irrigable  or  irrigation  land  is  held,  such  as  your  dependents'  names,  maiden 
names,  etc.,  must  also  be  listed  here. 

Section  II:  The  purpose  of  Section  II  is  to  determine  whether  you  are  subject  to  the  discretionary 
provisions  and  if  you  should  continue  to  complete  this  form.  IF  YOU  ANSWER  "NO"  TO  BOTH  n  A 
AND  MB,  DO  NOT  COMPLETE  THIS  FORM.  CONTACT  YOUR  DISTRICT  OFFICE  TO  OBTAIN  THE  PROPER 
FORM. 

To  answer  question  II. C.  place  a  check  in  the  box  which  indicates  the  correct  citizenship  status  of 
yourself  and  your  spouse.  You  must  answer  this  question  only  if  you  hold  land  directly;  if  you  hold 
land  only  indirectly  as  a  part  owner,  stockholder,  or  beneficiary  of  a  legal  entity,  you  need  not  answer 
this  question. 

To  answer  question  II.D,  place  a  check  In  the  box  which  indicates  the  landholder's  dependency  status 
under  the  Internal  Revenue  Code.  If  the  answer  is  "yes,"  the  landholder  should  be  included  on  his/her 
parents'  or  legal  guardians'  Form  7-2180. 

Section  III:  Use  Section  III.A  to  report  all  irrigable  and  irrigation  land  in  which  you.  your  spouse, 
and/or  your  dependents  own  a  100%  interest.  Use  Section  III.B  to  report  all  irrigable  and  irrigation 
land  leased  from  other  parties  by  you.  your  spouse,  and/or  your  dependents,  or  by  entities  in  which 
you,  your  spouse,  and/or  your  dependents  own  a  100%  interest.  Use  Section  III.C  to  describe  your 
interest  as  a  part  owner  or  beneficiary  of  an  entity  or  entities  which  own  or  lease  irrigable  or  irrigation 
land.  Any  such  irrigable  or  irrigation  land,  whether  within  or  outside  of  the  district  in  which  you  are 
submitting  this  form,  must  be  listed  irji  Section  Hi.  If  you  are  unsure  about  whether  a  parcel  must 
be  considered  "irrigable  land"  or  "irrigation  land,"  please  refer  to  the  definitions  of  these  terms  located 
in  the  front  of  this  booklet.  If  you  are  still  unsure,  contact  the  office  of  the  district  in  which  the  land 
is  located  or  your  nearest  Bureau  of  Reclamation  office  for  assistance. 
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Section  Itl.A:  In  Column  1,  give  the  name  of  the  district  in  which  the  parcel  you  are  describing  is 
located.  If  you  hold  land  in  more  than  one  district,  grouping  the  parcels  by  district  will  make  it  easier 
for  you  to  summarize  your  landholdings  in  Section  lil.D. 

In  Column  2.  please  provide  a  legal  description  accurate  to  the  quarter  section,  or  an  assessor's  parcel 
numt>er  if  your  district  office  so  requires. 

In  Column  3,  place  a  check  in  the  box  which  indicates  how  each  parcel  is  being  operated. 

In  Column  4,  give  the  name  and  address  of  the  operator  or  lessee  if  the  land  is  operated  or  leased 
by  another  party. 

In  Column  5,  the  effective  date  of  an  agreement  is  either  the  date  the  lease  (or  any  other  operation 
agreement)  was  entered  into,  or  the  effective  date  as  specified  in  the  agreement. 

In  Column  6,  "Number  of  acres"  of  each  parcel  should  t>e  rounded  to  the  nearest  acre. 

Section  IHB:  Enter  the  district  name,  legal  description,  effective  date  of  agreement,  and  number  of 
acres  for  each  leased  parcel  as  discussed  in  the  instructions  for  Section  III.A  above. 

In  Column  3,  enter  the  name  of  the  owner  of  each  parcel. 

In  Column  4.  indicate  whether  you  operate  each  parcel  yourself,  or  whether  another  party  operates 
the  parcel. 

Section  III.C:  In  Column  1 ,  print  the  name  of  the  district  in  which  the  entity  holds  irrigable  or  irrigation 
land.  It  is  recommended  that  all  holdings  of  entities  in  one  district  be  listed  before  starting  with  holdings 
in  other  districts.  Grouping  your  listings  "by  district"  rather  than  "by  entity"  will  make  it  easier  for 
you  to  complete  the  summary  in  Section  lil.D. 

In  Column  2.  print  the  correct  name  of  the  entity(s)  in  which  you.  your  spouse,  and/or  your  dependents 
hold  an  interest.  Do  not  include  entities  owned  by  or  benefiting  more  than  25  persons  if  your  interest 
is  4  percent  or  less,  or  amounts  to  40  acrel  or  less.  If  the  entity  has  holdings  in  more  than  one 
district,  you  may  need  to  enter  the  entity's  name  more  than  once. 

In  Columns  3  and  4,  enter  each  entity's  Federal  Employer's  Identification  Number,  if  applicable,  and 
check  the  box  that  most  accurately  describes  the  entity.  The  heading  "DISCRETIONARY  TRUST"  refers 
to  a  trust  that  is  subject  to  the  discretionary  provisions  of  the  RRA;  a  corporation,  partnership,  joint 
tenancy,  or  any  other  entity  subject  to  the  discretionary  provisions  would  fall  under  the  heading  "OTHER 
DISCRETIONARY."  Similarly,  the  heading  "PRIOR  LAW  CORPORATION  "  refers  to  a  corporation  that 
remains  subject  to  prior  law;  all  other  prior  law  legal  entities  such  as  trusts,  partnerships,  etc..  fall 
under  the  heading  "OTHER  PRIOR  LAW." 

In  Columns  5  arxl  6,  enter  the  number  of  irrigable  and  irrigation  acres  owned  and  leased  by  each 
entity  in  each  district  to  the  nearest  acre.  Note:  In  Columns  5  and  6.  part  owners  leasing  land  to 
or  from  an  entity  in  which  they  hold  an  interest  may  subtract  any  such  acreage  they  have  included 
as  part  of  their  own  landhoMing  in  sections  III.A  and  III.B.  Such  part  owners  must  use  footnotes  to 
briefly  explain  these  subtractions  on  the  back  of  the  form. 

In  Column  7,  enter  the  percentage  interest  you.  your  spouse,  and/or  your  dependents  hold  in  each 
entity. 

In  Column  8.  multipiy  the  acreage  from  Column  5  by  the  percentage  (in  decimal  form)  from  Column  7. 
For  example,  if  Column  5  reads  "160"  (acres)  and  Column  7  reads  "50"  percent,  the  correct  entry 
in  Column  8  would  be  "80."  Column  9  uses  a  similar  procedure;  in  Column  9,  multiply  the  acreage 
from  Column  6  by  the  percentage  in  Column  7. 

Section  lil.D:  Acreages  reported  in  Sections  III.A.  III.B.  and  III.C  are  totaled  and  summarized  here. 
Columns  are  provided  for  up  to  five  other  districts  in  which  you  may  hold  irrigable  or  irrigation  land. 


Please  note  that  if  the  "total"  column  o(  line  D.3  exceeds  960  acres,  or  if  you  own  any  excess  land, 
you  must  submit  Form  7-21 88.  "Application  for  Designation  oi  Nonexcess  Land  '  with  this  form. 

If  the  "total"  column  of  line  D.6  is  greater  than  zero,  and  if  the  "total"  column  of  line  D.7  exceeds 
960  acres,  you  must  submit  Form  7-2189,  "Application  for  Selection  of  Non-Full-Cost  Land  with  this 
form.  If  both  of  these  conditions  are  not  present.  Form  7-21 89  need  not  be  completed. 

Section  IV  The  street  address  or  rural  route  number  of  your  residence  is  required.  Attorneys'  addresses, 
relatives'  addresses,  'c/o "  addresses,  etc.  are  not  acceptable  as  residential  addresses.  Post  office 
box  numbers  may  be  used  only  if  no  other  address  exists.  If  your  mailing  address  differs  from  your 
residential  address,  it  is  also  required;  please  enter  the  maiMng  address  on  the  back  of  the  form.  The 
remainder  of  this  section  is  self-explanatory.  Please  read  it  carefully  and  sign  it.  The  statenrwnts 
concerning  the  reporting  of  changes  in  information,  the  rent  paid  on  irrigation  land,  written  leases. 
the  terms  of  such  leases,  and  holdings  of  spouses  and  dependents  are  requirements  of  Reclamation 
law. 

ANY  QUESTIONS  YOU  MAY  HAVE  SHOULD  BE  ADDRESSED  TO  YOUR  DISTRICT  OR  NEAREST  BUREAU 
OF  RECLAMATION  OFFICE. 


BEST  COPY  AVAILABLE 
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MDIVIDUAL'S    CERTFICATE    OF  LANDHOLDMOS 

Requred  by  the  Reclamation  Reform  Act  of    1982 


PLEASE  FOLLOW  THE   INSTRUCTIONS 

CAREFULLY   WHEN  COMPLETMO  THIS  FORM. 

(Attach  »ddltlon«l  p»gt«  If  neceinry) 


FOR   DISTRCT    USE   OfsLY: 


OCON  NO. 


CO 


FORM  7-2 lao 


OMB  CLEARAIvCE  NO.: 
EXPRATON   DATE: 


1006-0005 


Oisirici  Name 


SECTION   t  DISTRICT   AND  LANDHOLDER   PENTFICATION 


Landholder 


Name 


Social  Security  Nimber 


Spouse 


Name 


Social  Security  Nonber 


Oth«f  names,  or  names  of  entities,  m  wt^ich  you.  your  spouse 
ano/or  your  dependents  fwid  irrigable  or  Irrigation  land,  (include 
only  those  entities  in  which  you,  your  spouse,  an^or  vo\m 
dependents  OKm  100  percent  of  the  stock  or  mterestJ 


SECTION   II:  LANDHOLDER  STATUS 


A.  Have  you  ever  owned  or  leased,  erther  drect»/  or  rKlrectly,   mgaton  land  n  ar>y  district  which  has  ame/Kled  its  contract  with  the  United  States  for 
conformance  to  the  discretionary  provlsiorw  of  the  Reclamation  Reform  Act  of  1982,  or  has  entered  into  a  new  contract  with  the  United  States  after       D  Yes 
October  12,   1982^  (If  you  do  not  know,  please  ask  a  district  officialj Q  |,^ 


B.  Have  you  personally  made  an  irrevocable  election  to  conform  to  the  discretkjnary  provisons  of  the  Reclamation  Reform  Act  of  1982? 


□  ves 
Dno 


F  YOU  ANSWERED   -NO-  TO  tOTH  QUESTIONS  'A*  AND  ■■■  AtOVE,  DO  NOT  COMPLETE  THIS  FORM. 
CONTACT  YOUR  DISTRICT  OFFICE  TO  OBTAIN  THE  PROPER  FORM. 


C.  Check  the  box  which  indicates  your  citizensh*)  status:  (»y]ividuais   that 
hokl  land  only  as  part  owners,  stockhoWers,  or  beneficiaries  of  legal 
entities  need  not  respond  to  this  questonj 


Self 


U.S.  Citeen 


Resident  Alien 


Norwesident  Alien 


Spouse 


D.  Are  you  clamed  as  a  dependent 

within  the  meanng  of  the  i—i 

Internal  Revenue  Code'  •— '  ^®* 

(Dependents  must  be  included  on  their  Fl  Nn 
parents'  or  legal  guardians'  Form  7-2180J 


SECTION   lit  LANDHOLDINQS 


t}^rc  Lia^S^  M^.JJ^^JP^  "^  parcels  westwide   r>  which  a   100  percent  Merest  is  owned  by  you,  your  spouse,  and/or  your  dependents.  If  the  land   is  located 
rn^ILI  ?^?r?  i"!"^^'  ?^o**^VOur  1st  rig  of  parcels  by  district  to  facilitate  your  simmarization  of^  acreages  in  secton  iiiX).  m  cokirtn  3,  check  the  box  that  indicates 

how  each  parcel  is  ber>g  farmed;  check  "self"  if  you  farm  the  parcel  yourself,  "lessee'  if  you  lease  the  parcel  tr   .  .    .    •>  ?'-       "  ""*  •"<"  nwicaies 

by  another  party  under  an  agreement  other  than  a  lease.  (Attach  additional  pages  if  necessaryj 


to  another  party,  and  "other"  if  the  parcel  is  being  farmed 


AIL 


District  Name 


(2) 


Legal  Description  of  Irrigable 
And  rr^jation  Larxl 


J2L 


Operated  By 


Self 


Lessee 


Other 


(4) 


Name  ar>d  Address  of  Lessee  or 
Other  Party  Operatng  Each  Parcel 


(5) 


Effective  Date 
Of  Agreement 


Total  Acres 


(6) 


IMunber 
Of  Acres 


o 

O. 
o 


< 

w 

Z 

o 


a> 


a 
«< 

> 

c 

OQ 

C 

CB 


CO 


2 

o 

o 

CO 


8.  LSI  au  rrigabl*   »xJ  rrigaiion  land  pvcels  westwid*  v»rt»eh  you,  your  spouse,  and/or  your  dependents  lease  from  another  party.  If  the  land  is  locaied  m  more  than  one 
dsirict,  yoi*  you-  listrg  of  parcels  by  dotrici  to  facilitate  your  sirrmarization  of  acreages  rt  secton  HID.  (Attach  additional  pages  if  necessaryj 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

District  ^4ame 

Legal  Description  of  Irrigable  and  rngaton  Land 

Landowner's  Name 

Operated  By: 

Effective  Date 
of  Agreement 

Nunber 
of  Acres 

Self 

Other 

Total  Acr«j 

C.  List  aM  entities  n  which  you,  yo«r  spotA*.  and/or  yo«x  dependents  hold  a  part  (less  than  100  percent)  interest,  and  which  own  or  lease  rrigable  or  rrigation  land,  as 
defmed  m  the  from  of  V>a  booklet.  You  need  not  inelude  eMiiiee  wtiieh  are  own*d  by  or  beMfll  more  than  25  Individuals,   provided  the  merest  you.  your  spouse,  and/or 
your  dependents  hold  is  4  percent  or  less,  or  ampuMs  to  40  acres  or  less.  Group  you-  Hstngs  by  district  in  order  to  m*e  n  easier  to  svrrmaree  your  hoidngc   t\  section 
HLO.  If  a  htted  eMity  heUt  rrigable  or  irrigation  land  m  more  than  one  d«triet,  il  wiH  be  necessary  to  enter  the  entity's  name  on  more  than  one  ine. 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

Ootriei  Natw 

rsiarrw  of  Entity  Which  Owra 

or  Leases  Irrigable  or  Irrigation 

Cand  and  t%  Whch  You  0«vn  an  interest 

(Exactt/  as  it  appears  on  the  entity's 

muRiple  owrwrship  foirrO 

Entity'^  Federal 

Employer's 

weniificaiien 

Ntmber 
(If  applicOla) 

sa^iw 

HJttW  Of 

kTigabie  and 

Irrigation  Acres 

Owned  by  the 

Emily  in  Eaeh 

OistrKi 

Nunber  of 

Irrigable   and 

irrigaton  Acres 

Leased  by  the 

ENily  M  Eaeh 

District 

Percent  - 
age  of 
Interest 

You  Hold 

m  Eaeh 

Entity 

Owned 

Acreage 
Attr<>utabie 

to  Your 

mierest 

r\  the  Entity 

(CoL  5  X  Col.  7) 

Leased 

Acreage 
AtirOutable 

to  Your 

Interest 

r\  the  Entity 

(CoL  6  X  Col  7) 

o 

if 

« 

Total  Acres 

SECTK?N   III:  LANDHOLDINOS  (Contliwd) 


W 
to 


D.  LandhQiding  Stmmary 


Ntfnber  of   Acres 


This  District 


Other  Districts 


Total 


1.  Entar  the  total  rxmber  of  rrigable  and  rrigaton  acres 
owned  (from  Section  IILA). 


2.  Enter  the  total  nuT«er  of   irrigable  and  imgaton  acres  owned 
through  entities  (if  any)  as  reported  in  Section  IILC,  Cohmn  8. 


3.  Total  irrigable  arx]  Irrigation  acreage 
owned  (add  lines  0.1  artd  D.2). 


4.  Enter  the  total  nt/nber  of  Irrigable  and  rrigaton  acres 
leased  (from  Section  IILB). 


5J 


5.  Enter  the  total  mmber  of  irrigable  arxl  irrigation  acres  leased 
through  entities  (if  any)  as  reported  in  section  IILC,  Cokmn  9. 


90 

9 
<fi. 


r 


s. 

> 

c 

00 

c 

09 


s 


2 
o 

o 

CD 


6.  Total  irrigable  and  irrigation  acreage 
teased  (add  lines  D.4  and  D.5). 


7.  Total  irrigabto  and  irrigation  acreage  0¥vned  and  teased 
(add  lines  03  and  0.6). 


If  the  "Totar  eoltwi  of  Nne  D.3  exceedi  980  acras.  er  If  you  own  ary  eiicws  land,  you  must  complex  form  7-2188.  "APPliUTiON  FOR  DCSCNflTKM  Of  NOrCKCtSS  lAhC." 

If  the  "Toiar  cohfm  of  line  0.6  k  ^Mv  thin  nro.  wd  if  the  "Tolar  cohfim  of  line  0.7  exceeds  960  acres,  you  must  compMe  Form  7-2189,  "APPLICATKYJ  FOR  SELECTOR  OF  NON-FULL - 
COST  LAW."  Form  7-2189  must  also  be  compteied  if  you  own  land  subject  to  an  extended  recordabte  contract. 


SECTION   rV:  SIGNATURE 


Attention:  Thia  certlflcat*  miMt  be  ilpned. 
befora  stgnbig. 


Read  tha  following    paragraphs 


UrvJer  the  provisions  of  18  U.SJC.  1001,  K  Is  a  crme  purushabte  by  5  years 
mprisonmem  or  a  firte  of  up  to  $10,000,  or  both,  for  any  person  knowlngty 
and  willfully  to  submit  or  cause  to  be  submitted  to  any  agency  of  the  United 
States  any  false  or  fraudutem  statemenKs)  as  to  any  matter  within  the  agency^ 
jirisdiction. 


Landholder's  Signature 


Spouse's  Signature 


I  (we)  certify  that  tha  information  provided  herein  is  true,  accurate,  and 
comptete  to  the  best  of  my  (otr)  knowtedga  dnd  agree  that  any  char>ge  in  the 
mfomiation  contairwd  m  this  report  wM  be  provided  verbally  to  the  district 
first  named  within  15  days  of  such  change,  and  that  new  forms  will  be 
submitted  within  30  days  of  such  change.  I  (wa)  fulhar  certify  that,  in  my 
(our)  best  judTrtem,  the  rent  paid  on  any  larvt  teased  by  or  from  ma  (us) 
which  is  recaMing  irrigation  water,  reftects  tha  reasonabto  value  of  tha 
irrigation  water  to  the  productivitv  Of  the  land.  I  (we)  also  cenify  that  any 
teases  of  land  receivir^  irrigation  water  to  which  I  (we)  am  (are)  a  party  are 
(1)  written,  arx)  (2)  have  terms  whch  do  not  exceed  10  years  except  with 
the  approval  of  the  Bureau  of  Reclamaton  In  regard  to  perennial  crops,  but 
wAich  in  no  case  exceed  25  years.  I  (we)  farther  certify  that  all  irrigabte  and 
irrigation  larvlholdngs  of  both  spouses  arvl  ar>y  dependents  (if  applicabte), 
whether  held  directly  or  through  entities,  have  been  reported  on  this  form. 


Landholder's  Residential  Street  Address  or  Rural  Route  Number 


City  and  State 


Zf)  Code 


Tetephone  Nimber  (nciude  area  code) 


Date 


This  certificate  is  requred  by  Public  Law  97-293.  Failure  to  report  can  result  in 
prosecution  and/or  loss  of  water  deliverws  frcxn  Federal  Reclamation  projects,  mformaton 
obtained  in  this  certifeate  is  protected  by  the  Privacy  Act  of  1974  and  will  be  used  to 
administer  the  acreage  irnitatcn  provisions  of  Reclamation  law.  The  Secretary  of  the 
Interior  or  the  rrigaton  districl  may  requre  additional  nfomnation  n  order  to  admnister 
these  laws.  The  Secretary  may  also  require  a  copy  of  your  tease(s). 

Discloskre  of  the  Social  Security  Ni/nber  is  voluntary.  It  is  requested  on  this  form  to 
facilitate  processng  and  recordkeepng  by  the  rrigaiion  district  and  the  Bureau  of 
Reclamation. 


PLEASE  RETURN   THIS  FORM  TO  THE  APPROPRIATE   WRIOATION    DISTRICT   OFFICE. 


7-2 lit  (e-M) 

BgrMM  of  ■•ciamMiMi 

INSTRUCTIONS  FOR  "MULTIPLE  OWNERSHIP  CERTIFICATE 
OF  LANDHOLOINGS,"  FORM  7-2181 

PLEASE  REVIEW  THE  GENERAL  INSTRUCTIONS  BEFORE  COMPLETING  THIS 
FORM.  THE  GENERAL  INSTRUCTIONS  EXPLAIN  THE  USE  OF  THIS  FORM, 
GIVE  DEFINITIONS  OF  TERMS  USED  IN  THIS  FORM,  AND  PROVIDE  OTHER 
ESSENTIAL  INFORMATION. 

All  irrigable  arid  irrigation  landholdings  of  tha  entity  completing  this  form,  including  landholdings  in  other 
Reclamation  project  districts,  must  be  included  on  this  form. 

Each  entity  must  submit  a  completed  Form  7-2181,  "Multiple  Ownership  Certificate  of  Landholdings" 
in  each  district  in  which  it  holds  irrigable  or  irrigation  land,  either  directly  or  through  subsidiaries.  If 
desired.  Sections  II,  III,  IV.A.  and  IV.B  may  be  copied  and  submitted  with  the  7-2181  forms  submitted 
in  other  districts,  rather  than  rewriting  these  sections  each  time.  If  extra  forms  are  needed,  please  contact 
your  district  office. 

Holdings  of  subsidiaries  are  counted  against  the  entitlement  of  the  parent  entity.  Therefore,  this  form 
must  be  completed  by  the  ultimate  parent  entity  and  must  fully  disclose  the  identity  arnl  landholdings 
of  each  subsidiary.  In  the  case  where  a  corporation  which  holds  irrigable  or  Irrigation  land  is  owned 
by  more  than  one  other  corporation,  describe  the  ownership  of  the  corporation(s)  in  detail  on  a  separate 
sheet.  Submit  that  sheet  with  this  certificate,  and  fill  out  this  certificate  as  completely  as  possible. 

If  the  certifying  entity  is  a  trust,  please  note  the  special  instructions  for  trusts  on  the  reverse  side  of 
this  page. 

Item-bv-ltem  Instructions    (Please  type  or  print  all  answers.) 

Section  I:  Enter  the  name  of  the  district  in  which  you  are  submitting  the  form,  and  check  the  box 
that  best  identifies  the  landholder's  entity  type.  The  landholder  name<s)  should  be  the  name<s)  in  which 
the  land  is  owned  or  leased,  unless  the  landholder  is  a  subsidiary  of  another  entity.  In  that  case, 
the  parent  entity's  name  should  be  given  as  the  landholder,  and  the  subsidiary's  name  should  appear 
on  the  lines  provided.  Iruiicate  the  State  or  States  in  which  the  landholder  entity  is  established  or 
registered,  and  the  entity's  Federal  Employer's  Identification  Number  (FEIN).  The  FEIN  Is  required  if 
one  exists  for  the  entity.  Enter  the  names  and  addresses  of  any  subsidiaries  that  own  or  lease  irrigable 
or  irrigation  land.  Finally,  trusts  must  enter  the  names  of  all  the  trust's  grantors. 

Section  II:  The  purpose  of  questions  II.A  and  II. B  is  to  determine  whether  the  entity  is  subject  to 
the  discretionary  provisions  and  if  you  should  continue  to  complete  this  form.  Please  note  that  irrevocable 
elections  by  an  entity's  part  owners  or  beneficiaries  do  not  bind  the  entity  and  are  therefore  not  the 
equivalent  to  an  irrevocable  election  by  the  entity.  IF  YOU  ANSWER  "NO "  TO  BOTH  II.A  AND  MB. 
DO  NOT  COMPLETE  THIS  FORM.  CONTACT  YOUR  DISTRICT  OFFICE  TO  OBTAIN  THE  PROPER  FORM. 

Questions  II.C  and  II.D  -  These  questions  must  be  answered  by  all  trusts.  Check  the  appropriate  boxes. 

Question  lI.E  -  A  limited  recipient  is  an  entity  owned  by  or  benefiting  more  than  25  persons.  A  limited 
recipient's  non-full-cost  entitlement  is  determined  by  whether  or  not  It  received  Federal  Reclamation 
project  water  on  or  before  October  1,  1981.  An  entity  owned  by  or  benefiting  25  or  fewer  persons 
does  not  need  to  answer  this  question. 

Section  III:  Qualified  recipients  (entities  owned  by  or  benefiting  2S  or  fewer  persons)  must  identify 
all  part  owners  or  beneficiaries.  Limited  recipients  (entitles  owned  by  or  benefiting  more  than  25  persons) 
must  Identify  only  those  part  owners  or  beneficiaries  who  hold  an  Interest  greater  than  4  percent 
in  the  entity,  and  whose  Interest  amounts  to  more  than  40  acres.  If  the  entity  is  a  limited  recipient 
and  none  of  the  part  owners  or  beneficiaries  holds  an  interest  in  the  entity  greater  than  4  percent 
or  amounting  to  more  than  40  acres,  skip  the  remainder  of  Section  III  and  proceed  to  Section  IV. 


All  persons  identified  in  Section 
Landholdings,"  or  Form  7-2190, 


III  must  complete  either  Form  7-2180,  "Individual's  Certificate  of 
"Individual's  Report  of  Landholdings,"  unless  the  part  owner  or 


3Z7JZ 
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t}eneficiary's  total  holding  of  irrigable  and  irrigation  land  westwide.  tx)th  directly  and  through  entities, 
is  40  acres  or  less.  The  part  owner  or  beneficiary  must  determine  which  of  Forms  7-2180  or  7-2190 
to  complete  based  on  his  or  her  status  under  Reclamation  law.  If  subject  to  the  discretionary  provisions 
of  the  RRA,  the  part  owner  or  beneficiary  should  use  Form  7-2180;  if  subject  to  prior  law,  he  or  she 
should  use  Form  7-2190.  THE  ENTITY  COMPLETING  THIS  FORM  SHOULD  INFORM  ALL  PERSONS 
IDENTIFIED  IN  SECTION  III  OF  THEIR  OBLIGATION  TO  CERTIFY  OR  REPORT  IN  ORDER  TO  PROTECT 
THE  LAND'S  EUGIBIUTY  TO  RECEIVE  IRRIGATION  WATER. 

Section  IV:  Use  Section  IV.A  to  report  the  entity's  landownership;  use  Section  IV.B  to  report  land 
leased  by  the  entity  from  other  parties.  Any  irrigable  and  irrigation  land  owned  or  leased  by  the  entity, 
whether  within  or  outside  of  the  district  in  which  this  form  is  being  submitted,  must  be  described 
here.  If  you  are  unsure  about  whether  a  parcel  must  be  considered  "irrigable  land"  or  "irrigation  land." 
please  refer  to  the  definitions  of  these  terms  located  in  the  front  of  this  booklet  If  you  are  still  unsure, 
contact  the  office  of  the  district  in  which  the  land  is  located  or  your  nearest  Bureau  of  Reclamation 
office  for  assistarKO. 

Section  IVA  In  Colunin  1 ,  give  the  rwme  of  the  district  in  which  the  parcel  being  described  is  located. 
If  the  entity  holds  land  in  more  than  one  district,  groupir>g  the  parcels  by  disuict  will  make  it  easier 
to  summarize  the  entity's  landholdings  in  Section  IV.C. 

In  Column  2.  provide  a  legal  description  accurate  to  the  quarter  section,  or  an  assessor's  parcel  number 
if  your  district  office  so  requires. 

In  Column  3.  place  a  check  in  the  box  which  irviicates  how  each  parcel  is  beirni  operated. 

In  Column  4,  give  the  name  and  address  of  the  operator  or  lessee  if  the  land  is  operated  by  another 
party. 

In  Column  5,  the  effective  date  of  an  agreement  is  either  the  date  the  lease  (or  any  other  operation 
agreement)  was  entered  into,  or  the  effective  date  as  specified  in  the  agreement 

In  Column  6,  "Number  of  acres"  of  each  parcel  should  be  rounded  to  the  nearest  acre. 

Section  IV.B:  Enter  the  district  name,  legal  description,  effective  date  of  agreement,  and  number  of 
acres  for  each  leased  parcel  as  discussed  in  the  instructions  for  Section  IV.A  above. 

In  Column  3.  enter  the  ruime  of  the  owner  of  each  parcel. 

In  Column  4,  indicate  whether  you  operate  the  parcel  yourself,  or  whether  another  party  operates 
the  parcel. 

Section  IV.C:  Acreages  reported  in  Sections  IV.A  and  IV.B  are  summarized  here.  If  the  'Total"  column 
of  line  C.I  exceeds  960  acres  (640  acres  for  a  limited  recipient),  or  if  the  entity  owrts  any  excess 
land,  you  must  complete  Form  7-2188,  "Application  for  Designation  of  Nonexcess  Land." 

Qualified  recipient  entities  must  complete  Form  7-2189,  "Application  for  Selection  of  Non-Full-Cost 
Land"  if  the  "total"  column  of  line  C.2  exceeds  zero  and  if  the  'Total"  column  of  line  C.3  exceeds 
960  acres.  Form  7-2189  must  also  be  completed  if  the  entity  owns  land  subject  to  an  extended  recordable 
contract 


UMI 


Limited  recipient  entities  whose  first  delivery  of  Reclamation  project  irrigation  water  took  place  on 
or  before  October  1,  1981  (refer  to  Section  HE)  must  complete  Form  7-2189  if  the  "total"  column 
of  line  C.3  exceeds  320  acres.  If  such  entities'  first  delivery  of  Reclamation  project  irrigation  water 
took  place  after  October  1. 1981.  Form  7-2189  must  be  completed  in  all  cases,  because  all  landholdings 
of  such  entities  are  subject  to  full-cost  pricing. 

Any  limited  recipient  entity  that  owns  land  subject  to  an  extended  recordable  contract  must  complete 
Form  7-2189. 
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Section  V:  Note  that  if  the  entity  is  a  joint  tenancy  or  tenancy-in-common,  all  tenants  or  cotenants 
must  sign  the  form  unless  they  have  provided  a  written  authorization  allowing  or>e  person  to  sign 
for  the  entity.  Also,  please  note  that  the  entity  must  give  its  street  address  or  rural  route  number. 
Post  office  t)ox  numbers,  attorneys'  addresses,  "c/o"  addresses,  etc.,  are  not  acceptable  in  place  of 
a  street  address.  A  post  office  box  number  may  be  entered  only  if  no  other  address  for  the  entity 
exists.  If  the  mailing  address  differs  from  the  street  address,  it  is  also  required;  please  enter  the  mailing 
address  on  the  back  of  the  form.  The  remainder  of  this  section  is  self-explanatory.  Please  read  it  carefully 
and  sign  it.  The  statements  concerning  the  reporting  of  changes  in  information,  the  rent  paid  on  irrigation 
land,  written  leases,  and  the  terms  of  such  leases,  are  requirements  of  Reclamation  law. 

SPECIAL  INSTRUCTION  FOR  TRUSTS:  Because  the  acreage  entitlements  for  trusts  are  entirely  dependent 
upon  the  number  of  beneficiaries  and  their  individual  entitlements,  trusts  should  use  the  following  procedure 
to  determine  whether  it  is  necessary  to  complete  Forms  7-2188  and  7-2189: 

On  a  separate  sheet  of  paper,  list  each  beneficiary  identified  in  Section  III  of  this  form  and  give  each 
beneficiary's  status  (i.e.,  qualified  recipient  or  prior  law).  Also  give  the  numt>er  of  owned  and  leased 
irrigable  and  irrigation  acres  which  are  attributable  to  the  interest  held  by  each  beneficiary.  Unless  you 
are  completely  familiar  with  acreage  limitation  law,  you  should  work  with  your  district  to  determine  whether 
each  beneficiary  is  within  his  or  her  ownership  and  non-full-cost  entitlements,  and  whether  it  is  necessary 
for  the  trust  to  complete  Forms  7-2188  and  7-2189.  Copies  of  these  papers  and  computations  must 
be  filed  in  the  district  office  with  the  trust's  certification  forms.  Remember  that  in  most  cases,  each 
part  owner  or  beneficiary  identified  in  Section  III  of  Form  7-2181  must  submit  either  Form  7-2180, 
"Individual's  Certificate  of  Landholdings,"  or  Form  7-21 90,  "Individual's  Report  of  Landholdings, "  depending 
on  his  or  her  status  and  total  westwide  holding. 

ANY  QUESTIONS  YOU  MAY  HAVE  SHOULD  BE  ADDRESSED  TO  YOUR  DISTRICT  OR  NEAREST  BUREAU 
OF  RECLAMATION  OFFICE. 


7-2  IS  I  <a-8n 

BwMu  of  Raclamation 


PLEASE  FOLLOW  THE  INSTRUCTIONS 

CAREFULLY    WHEN  COMPLETMQ  THIS  FORM. 

tAttich  additional  p»gtt  If  n«ctttiry> 


For  District  Use  Only: 


OCON  NO. 


MULTPLE  OWNERSHIP  CERTFICATE    OF  LANOHOLOMOS 

Required  by  the  Reciamaiior<  Reform  Act  of   1982 


FORM  7-2 iai 


OMB  CLEARANCE  NO.:   1006-0005 
EXPfiATON   DATE: 


A  District  Name 


B.  Type  of  Entity  (Check  one) 

n  Corporation 

n  Partnership 

LJ  Joint  Tenancy  or 

Tenancy- in- Common 

□  Trust 

O  Other  (Oescrbe) 


SECTION   t  DISTRICT  AND  LANDHOLDER   PENTFICATION 


C.  Landholder  Name(s) 


0.  State(s)  in  which  landholder  is  established  or 
registered  (If  applicable) 


E.  Federal  employer's  identifcation  nt/nber  (FE^O 
(If  applicable) 


F.  Identification  of  subsidiaries  which  hold  all  or  a  portion  of  the  irrigation  land 
listed  herer. 


Subsidiary  Name(s) 


Subsidiary  Address(es) 


G.  Trusts  onl/  -  enter  grantor  name(s) 


SECTION   II:  LANDHOLDER  STATUS 


A,  Has  the  dotret  n«ned  above,  or  arv  other  district  m  which  tha  entity  has  ever  owned  or  leased  irrigation  land,  amended  its  contract  with 

the  United  States  to  conform  to  the  discretionary  provisions  of  the  Reclamation  Refomi  Act  of   1982,  or  entered  tnxo  a  new  contract 

with  the  United  States  after  October   12,  1982^  (If  you  do  not  know,  please  ask  a  district  officalJ □  Yes    □  No 


8.  Has  this  entity  made  an  Irrevocable  election  to  confomn  to  the  discretionary  provisions  of  the  Reclanr«tion  Reform  Act  of   1982? 


Dves    Dno 


F  YOU  ANSWERED  "NO*  TO  lOTH  ILA   AND  ILB,  DO  NOT  COMPLETE  THIS  FORM. 
CONTACT  YOUR  DISTRICT  OFFICE  TO  OBTAW  THE  PROPER  FORM 


C.  (Trusts  on^)  Is  the  trust  revocable  at  the  discretion  of  the  orantor  m  such  a  manner  that  revocation  results  n  the  title  to  the 
trusted  land  reverting  either  drect^  or  Irxiirectiy  to  the  grantor? 


Qves    Dno 


0.  (Trusts  only)  Is  the  trust  revoked  or  terminated  by  its  terms  upon  the  expiration  of  a  specified  period  of  tme  In  such  a  mwier 
that  revocation  or  termination  results  in  the  title  to  the  trusted  land  reverting  either  drectly  or  indirectv  to  the  grantor? 


Dves   Dno 


F  YOU  ANSWERED   "YES*  TO  EfTMER  QUESTION   II.C  OR  ILD.  THE  TRUSTED  LAND  MUST  BE  ATTR8UTED   TO  THE  QRANTORISJ 
NAMED  ABOVE.  PLEASE  RffER  TO  THE  INSTRUCTIONS  FOR  THIS   SECTION. 
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E.  (Lrnited  recipients  only)  Oid  this  entity  recede  Federal  Reclamation  project  water  on  or  before  October   1,  1981? 


Qves    Dno 


SECTION   lit  PART  OWNER/BENEFICIARY/ORANTOR     ATTRIBUTION 


A.  Is  this  entity  owned  by,  or  does  it  benefit,  25  or  fewer  persons? 


8.  Do  any  of  the  owners  or  benefciaries,  or  grantors  to  whom  trusted  land  is  aitrtiutabie,  hoU  an  interest  greater  than  4  percent  m 
this  entity  wttich  amounts  to  more  than  40  acres  through  attribution' 


□  res   Dno 
Dves    Dno 


C.  If  the  arewers  to  both  IILA  and  IILB  above  are  'no,'  skip  the  remander  of  this  section  and  proceed  to  section  IV. 

If  the  entity  has  rtxire  than  25  owners  or  beneficiaries,  or  grantors  to  whom  trusted  land  is  attrtutabie,  any  such  person  whose  interest  in  the  entity  results  in  an 
attribution  of  mor%  than  40  acres,  and  whose  interest  in  the  entity  exceeds  4  percent,  must  be  identified  here.  If  there  are  25  or  fewer  owrwrs  or  beneficiaries, 
or  grantors  to  whom  trusted  land  is  attributable,  aij^  such  persons  must  be  klentified  here,  regardless  of  ther  interest. 

All  persons  klentified  here  must  complete  and  submit  either  form  7-2180,  "IMOIVOUAL'S   CERTFCATE  OF  LANDHOLDMGS,"  or  Form  7-2190,  "MDIVOUAL'S 
REPORT  OF  LANDHOLDI^CS.'  unless  they  drectv  and/or  »x<irectK/  own  and/or  lease  40  acres  or  less  wesiwide.  (Attach  additonai  pages  if  necessaryj 


Part  Owner,  Beneficiary,  or  Grantor  Name 


Social  Security  Nimber 


Percentage  of  interest  HeU 


8ECTIOW  IV:  LAWQHOCDWOS 


A.  List  all  irrigabla  and  irrigation  land  parcals  westwida  which  this  amity  owns.  If  tha  land  is  locatad  in  mora  than  ona  district,  group  tha  listing  of  parcels  by  district 
to  facilHata  sifrvnarintion  of  acraagas  in  saction  IV.C.  m  counn  3,  check  tha  box  that  indicates  how  each  parcel  is  being  farmed;  check  "SalT*  if  this  entity  fvms 
tha  parcel,  1.ass*a*  if  tha  entity  leases  the  pvcel  to  another  party,  and  'Other'  if  the  parcel  is  being  farnwd  by  another  party  under  an  agreennem  other  than  a  lease. 
(Attach  additional  pages  if  necessaryj 


(1) 


Oistrtot  Nsna 


(2) 


Legal  Oescriptton  of  krigable  and  Irrigation  Land 


(3) 


Operated  By: 


Self 


Lessee     Other 


(4) 


Name  and  Address  of  Lessee  or 
Other  Party  Operating  Each  Parcel 


(5) 


EffectK/e  Date 
of  Agreement 


(6) 


Nimber 
Of  Acres 


Total  Acres 


B.  List  an  irrigable  and  Irrigation  land  parcals  westwide  which  this  entity  leases  from  another  party.  If  the  land  is  k^cated  m  more  than  orte  district,  group  the  listing  of 
parcels  by  distrfct  to  facilitate  surmarization  of  acreages  in  sectcn  IV.C.  (Attach  additkanal  pages  if  necessaryj 


JJL 


(2) 


(3) 


(4) 


_i5L 


JQL 


District  Name 


Legal  Descripton  of  Irrigable  and  Irrigation  Land 


Landowner's  Name 


Operated  by: 


Self     Other 


Effective  Date 
of  Agreement 


Nimber 
Of  Acres 


Total  Acres 


C.  LandhoMing  Stirrnary 


1.  Enter  th«  totar  ixnber  of  rrigabto 
and  irrigation  acres  owned 
(From  section  tVJO. 


2.  Enter  the  total  ntmber  of  rrigable 
and  irrigation  acres  leased 
(from  section  IVB). 


3.  Total  rrigable  and  irrigation 
acreage  owned  and  leased 
(add  iwes  C.I  ma  C  ?V 


SECTION  IV:  LANDHOLDXOS  (Continued) 


Nunber  of  Acres 


This  District 


Other  Districts 


Total 


PLEASE  REFER  TO  THE  WSTWUCTIOWS  FOR  SECTION  IV.C  TO  DETERM»IE   F  IT  IS  NECESSARY   TO  COMPLETE  FORM  7-2 ie»  OR  FORM  7-2 let. 
, SECTION  V:  SIGNATURE 


Attention:  This  declaration  must  be  signed  by  an  officer  or  authorized  agent  of  the  entiiv 
to  wheh  this  form  applies.  If  the  entity  is  a  partnership,  joint  tenancy,  or 
tenancy- in-eommon,  aH  partners,  tenants,  or  co-tenants  must  sign  this  form  ixtless  they 
have  authorized,  m  writing,  another  person  or  persons  to  sign  for  them.  AN  part  owners 
and  beneficiaries  identified  in  section  HI  must  submit  either  Form  7-2180,  "MDIVOUAL'S 
CERTFCATE  OF  LANDH(XOI«S".  or  Fomi  7-2190,  'fCIVOUALS  REPORT  OF 
LANDHCXDWGS"  if  they  own  and/or  lease  more  than  40  acres  of  irrigable  and/or  irrigation 
land  westwide.  The  entity  completing  this  loim  should  inform  an  such  persons,  along  with 
any  lessors  or  lessees,  of  their  certification  or  reponing  requirements  in  order  to  protect 
the  land's  eligbility  to  receive  Irrigation  water. 

Under  the  provisions  of  18  U.S.C.  1001,  It  is  a  crtne  punishable  by  5  years  trr^risortnent 
or  a  fr<e  of  up  to  $10,000,  or  both,  for  any  person  knowingly  and  willfully  to  submit  or 
cause  to  be  submitted  to  any  agency  of  the  United  Slates  ary  false  or  fraudulent 
statement(s)  as  to  any  matter  within  the  agency's  jurisdiction. 


This  certificate  Is  required  by  Public  Law  97-293.  Failure  to  report  cw  result  m 
prosecution  and/or  loss  of  water  deliveries  from  Federal  Reclanfwton  projects,  ^mformalion 
obtaned  n  this  certificate  is  protected  by  the  Privacy  Act  of  1974  and  will  be  used  to 
administer  the  acreage  limitation  provisions  of  Reclamation  law.  The  Secretary  of  the 
mteror  or  the  irrigation  district  may  require  additional  Information  in  order  to  administer 
these  laws.  The  Secretary  may  also  requre  a  copy  of  your  leaseCsX 

Disclosvre  of  the  Social  Security  isKmber  is  voluntary.  It  is  requested  on  this  form  to 
facilitate  processng  and  recordlteeping  by  the  irrigation  district  and  the  Bureau  of 
Reclamation. 

PLEASE  RETURN  THIS  FORM  TO  THE  APPROPRIATE    RRCATON  DISTRCT   OFFCE. 


I  cenify  that  the  information  provided  herein  is  true,  accurate,  »k>  convtoie  to 
the  best  of  nrty  knowledge  and  agree  that  any  change  in  the  information  m  this 
certificate  will  be  provided  verbally  to  the  district  first  named  wlthm  15  days 
of  such  change,  and  that  new  fomns  will  be  submitted  within  30  days  of  such 
change.  I  funher  certify  that  any  leases  of  land  receding  irrigation  water  to 
which  this  entity  is  a  party  are  (1)  written,  and  (2)  have  terms  which  do  not 
exceed  10  years  except  with  the  approval  of  the  Bureau  of  Reclamation  n 
regard  to  perennial  crops,  but  which  in  no  case  exceed  25  years.  I  also  certify 
that,  m  my  best  judgment,  the  rent  pakl  on  any  land  leased  by  or  from  this 
entity  that  is  receiving  irrigatnn  water  reflects  the  reasonable  value  of  the 
irrigation  water  to  the  productivity  of  the  land. 


Signature  of  Officer  or  Authorized  Agent 


Office  Held 


Other  Required  Signatures 


Landholder's  Street  Address  or  Rural  Route  Nimber 


City  and  State 


Zip  Code 


Telephone  Kkmber  (Include   Area  Code) 


Date 


C0 


< 

o 


1 

a. 

03 

> 

c 


CD 


o 
n 

(S 
CD 


Federal  Register  /  Vol.  53.  No.  166  /  Friday.  August  26, 1988  /  Notices 


32737 


7-21(3  (S-M 

BuTMu  of  Raciamatiofl 


INSTRUCTIONS  FOR  "GOVERNMENTAL  AGENCY'S 
CERTIFICATE  OF  LANOHOLOINGS,"  FORM  7-2183 

USE  OF  THIS  FORM:  This  form  is  to  be  completed  by  Federal.  State,  County,  and  City  government  agencies 
and  any  other  government  agertcies  which  own  more  than  40  acres  of  "irrigable  land"  and/or  "irrigation 
land"  (as  defined  on  the  reverse  side  of  these  instructions)  westwide,  part  or  all  of  which  land  Is  located 
in  a  district  which  has  conformed  to  the  discretionary  provisions  of  the  Reclamation  Reform  Act  of  1982 
(RRA).  Use  this  form  to  declare  laruiholdings  in  a  district  that  has  conformed  to  the  discretionary  provisions; 
land  located  in  districts  subject  to  prior  law  must  be  reported  using  Form  7-21 93.  "Governmental  Agency's 
Report  of  Landholdings."  Government  agencies  must  report  irrigable  and/or  irrigation  landholdings  which 
are  operated  for  either  revenue-producing  or  non-revenue-producing  functions. 

Please  refer  to  the  definitions  on  the  reverse  side  of  these  instructions  virhenever  the  meaning  of  a  term 
,  is  not  clear  to  you. 

Agencies  must  complete  this  form  for  all  the  irrigable  and  irrigation  land  that  is  owned  within  a  district. 
If  an  agency  owns  irrigable  or  irrigation  land  in  more  than  one  district,  a  separate  form  must  be  completed 
for  each  district  and  be  submitted  to  the  appropriate  irrigation  district  office.  If  extra  forms  are  needed, 
please  contact  your  district  office. 

If  the  agency  leases  irrigable  or  irrigation  land  to  or  from  another  individual  or  entity,  we  request  that 
the  agency  inform  the  lessees  or  lessors  of  their  obligation  to  certify  or  report.  Failure  to  report  by  either 
the  lessee  or  lessor  will  jeopardize  the  land's  eligibility  to  receive  irrigation  water. 

A  certifying  agency  will  not  need  to  complete  this  form  again  unless  the  information  reported  on  this 
form  changes  in  some  way.  If  such  information  does  change,  the  agency  must  verbally  notify  the  district 
of  that  change  within  15  days  of  that  change,  and  a  new  certification  form  must  t>e  submitted  to  the 
district  within  30  days  of  such  a  change.  If  this  information  does  not  change,  a  verification  to  that  effect 
must  be  signed  and  submitted  annually.  Your  district  wilt  provide  a  verification  form  for  this  purpose 
each  year. 

After  completing  the  form,  please  detach  it  from  these  instructions  and  return  it  to  the  office  of  the 
district  in  which  the  land  is  located. 


Item-by-ltem  Instructions  (Please  type  or  print  all  answers.) 

Section  I.A:  Give  the  name  of  the  district  to  which  the  form  is  being  submitted.  The  remainder  of 
Section  I  is  self-explanatory. 

Section  II:  When  completing  Sections  II.A  and  II.B,  the  same  land  parcel  should  not  be  listed  more 
than  once.  Please  refer  to  the  definitions  "Description."  "Irrigable  land,"  "Irrigation  land."  and  "Effective 
date  of  agreement"  which  can  be  found  on  the  reverse  side  of  this  form.  Agencies  need  not  report 
leases  of  less  than  five  acres,  provided  the  total  acreage  leased  by  the  agency  to  the  lessee  in  question 
is  less  than  five  acres. 

"Number  of  acres"  of  each  parcel  should  be  rounded  to  the  nearest  acre. 

Enter  the  name  and  address  of  any  lessee  or  operator  where  indicated,  and  place  a  check  in  the  appropriate 
column  to  indicate  whether  the  party  named  is  a  lessee  or  an  operator.  Please  refer  to  the  definitions 
of  "lease"  and  "operator"  on  the  reverse  side  of  these  instructions,  as  necessary. 

Section  III:  This  section  is  self-explanatory.  Please  read  it  carefully  and  sign  it.  The  statements 
concerning  the  rent  paid  on  irrigation  land,  written  leases,  and  the  terms  of  such  teases  are  requirements 
of  the  RRA. 

ANY  QUESTIONS  YOU  MAY  HAVE  SHOULD  BE  DIRECTED  TO  YOUR  DISTRICT  OR  NEAREST  BUREAU 
OF  RECLAMATION  OFFICE. 
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DEFINITIONS 

Following  are  the  definitions  of  some  of  the  terms  used  in  these  forms  and  instructions.  Please  refer 
to  these  definitions  whenever  the  meaning  of  a  term  in  not  dear  to  you. 

Description:  This  refers  to  a  legal  description  of  the  land  in  question,  or  a  county  assessor's  parcel 
number  if  your  district  so  requires.  In  a  legal  description,  detail  beyond  the  quarter  section  is  not 
necessary,  except  on  Forms  7-2188  and  7-2189.  Thus,  an  example  of  a  legal  description  might  read 
either  "SE  1/4.  Section  22.  T3N.  R2V\t  3rd  P.M.."  or  "APN  026-051  -28." 

Discretionary  provisions  of  the  Reclamation  Reform  Act  of  1982:  This  refers  to  sections  203-208  of 
the  Reclamation  Reform  Act  which  provide  for  increased  ownership  entitlements  and  full-cost  pricing 
of  water.  Districts  and  individuals  may,  at  their  discretion,  choose  to  t)ecome  subject  to  the  discretionary 
provisions,  or  to  remain  subject  to  prior  acreage  limitation  law. 

Effective  date  of  agreement:  The  effective  date  of  a  farm  operation  agreement  or  lease  is  either  the 
date  the  agreement  was  entered  into  or  the  effective  date  as  specified  in  the  agreement. 

Irrigable  land:  Land  which  is  part  of  a  specific  Reclamation  project  and  for  which  a  Reclamation  project 
water  supply  is.  can.  or  is  planned  to  be  provided.  Areas  occupied  by  homesites,  farm  buildings, 
permanent  feedlots,  permanent  equipment  storage  yards,  public  roads,  and  other  permanent  facilities, 
are  not  included  in  irrigable  acreage. 

Irrigation  land:  All  irrigable  land  (see  preceding  definition)  receiving  irrigation  water,  and  other  larni 
receiving  irrigation  water. 

Irrigation  water:  Water  made  available  for  agricultural  purposes  from  the  operation  of  Reclamation  project 
facilities  pursuant  to  a  contract  with  the  Secretary  of  the  Interior. 

Landholding:  Land  served  with  irrigation  water  which  is  owned  and/or  operated  under  a  lease  by  an 
indhridual  or  legal  entity. 

Lease:  Contract  by  which  one  party  gives  to  another  the  use  and  possession  of  land  for  a  specified 
time  and  for  agreed  upon  payments,  and  by  which  the  lessee  assumes  the  economic  risk  in  the  operation 
and  management  of  the  leased  land.  The  Reclamation  Reform  Act  of  1 982  requires  that  all  leases 
of  land  receiving  irrigation  water  must  be  written.  See  also  definition  of  "term  of  lease." 

Nondiscretionary  or  Self-enacting  provisions  of  the  Reclamation  Reform  Act  of  1982:  This  refers  to 
Sections  209-230  of  the  Reclamation  Reform  Act  of  1982.  These  provisions  cover  a  wide  range  of 
topics  and  apply  to  all  Reclamation  Districts. 

Operator:  An  individual  or  legal  entity  that  conducts  farming  operations  by  either  doing  or  supervising 
all  or  a  portion  of  the  work.  The  operator  of  a  given  parcel  may  be  the  owner,  a  lessee,  a  sublessee, 
a  contract  operator,  or  a  combination  of  the  above. 

Prior  law:  The  Reclamation  Act  of  1902  and  other  laws  which  were  in  effect  before  the  Reclamation 
Reform  Act  of  1982  was  enacted,  and  which  address  acreage  limitation  law. 

Reclamation  Reform  Act  of  1982  (RRA);  An  act  signed  into  law  by  President  Reagan  on  October  12. 
1982,  which  gave  districts  and  individuals  the  option  of  remaining  subject  to  prior  Reclamation  law 
or  electing  to  become  subject  to  the  increased  ownership  entitlement  and  full-cost  pricing  provisions 
of  the  new  law.  The  new  law  also  directs  the  Secretary  of  the  Interior  to  collect  the  information 
on  landholdings  necessary  to  administer  acreage  limitation  law. 

Term  of  lease:  For  leases  which  were  in  effect  on  October  12,  1982.  the  term  of  the  lease  refers  to 
the  time  remaining  on  the  lease  on  that  date.  For  leases  which  went  into  effect  after  October  1 2. 1 982, 
this  refers  to  the  actual  term  of  the  lease  on  the  day  it  went  into  effect. 


UMI 


Burtau  of  R*clam«tion 


PLEASE  FOLLOW  THE  INSTRUCTIONS 

CAREFUUV   WHEN  COMPLETINQ  THIS  FORM. 

(Attach  >ddltlon>l  p>g>g  If  nf  ««»-y) 


For  Districl  Use  On»y: 


OCON  NO. 


OOVEIWMENTAL   AOENCVS    CERTFICATE    OF  LANOHOLOMOS 
Rcqurad  by  th«  Rtclvnaiion  Raform  Act  of   1962 


FORM  7-2163 


A.  0«trlct  Nrrw 


B.  Name  of  Agency  Which 
HoUs  (Owns  or  laasas)  Land 


SECTION   t  DISTRICT   AND  LANDHOLDER  PENTFICATION 


0MB   CLEARANCE  NO.:    1006-0005 
EXPIRATION   DATE: 


C.  L*v«i  Of  Oov«nmm«ffl  of  Landholder  (Check  one) 

D  Federal 

O  State  (Idemify) 


n  Coirty  (Identify  With  State  Name) 

LJ  City  (Identify  with  Cotrty  and  State  Name), 
D  Other  (Oescrbe) 


SECTION  il;  LANDHOLDWOS 


A.  List  the  Irrigable  and  irrigation  land  parcels  this  agency  owns  m  this  district  which  are  not  operated  by  or  teased  to  another  party  or  parties. 


Description  of  Irrigable  and  Irrigaiion  Land 


6.  List  the  irrigable  and  Irrigation  land  parcels  this 


Total  Acres 


NijTiber  of  Acres 


Lessee's  or  Operator'^  Name  and  Address 


agency 


3wns  in  this  district  which  are  operated  by  or  teased  to  another  party  or  parties 


Lessee 


Operator 


Description  of  trigabte  and  irrigation  Land 


Effective  Date 
Of  Agreement 


Nirnber  pf  Acres 


Total  Acres 
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SECTION   II:  LANDHOLDINOS   (CoMlmwd) 


B.  (Continued)  List  the  irrigable   and  rriqaiion  land  parcels  this  agancy  owns   in  ttiis  district  which  are  operated  by  or  leased  lo  another  parry  or  parlies 


Lessee's  or  Operator's  KUne  and  Address 


Lessee 


Operator 


Description  of  Irrigable  and  Irrigation  Land 


Etfective  Date 
Of  Agreement 


NuTiber  of  Acres 
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Total  Acres 


SECTION   III:  SIGNATURE 


Attention:    Thl«    certificate    mutt    be   signed    by 
certification. 


an   official    or  authorhed    agent    of  ttM  certifying    agency.    Raad   the   following    paragraphs    before   signing    this 


Under  the  provisions  of  18  U.S.C.  1001,  it  is  a  crcne  punishable  by  5  years  innprisorment  or  »  fine  of  up  to  SI 0,000,  or  both,  for  any  person  knowingly  and  willfully  to 
Submit  or  cause  to  be  submitted  to  any  agency  of  the  United  Stales  any  false  or  fraudulent  statement(s)  as  to  any  nnatter  within  the  agency's   Jurisdiction. 

i  certify  that  tha  information  provided  herein  it  Iruo,  aeeurata,  and  compiato  to  the  best  of  my  IcnoMiadga  and  agree  that  any  change  In  the  information  In  this 
certHicate  will  be  provided  verbally  to  the  district  fb'st  namad  withh  16  days  of  such  occwronca,  and  In  tM'ltIng  within  90  days  of  such  occurence.  I  firthar 
certify  that,  bt  my  bast  Judgment,  tha  rent  paid  on  any  tend  ioaaad  by  or  from  thie  agency  which  Is  receiving  brigatlon  water  reflects  the  reasonable  value  of  the 
brigation  VMtar  to  tha  productivity  of  the  land.  I  also  certify  that  any  leases  of  land  racaMng   brigatlon  vvater  to  which  this  agency  Is  a  party  sre  ID  vwltten,  and 

(2)  have  terms  v«hlch  do  not  exceed  10  yevs  except  with  tha  approval  of  tiM  lireau  of  ReclMnation  bt  regard  to  perennial  crops,  but  which  bi  no  case  exceed  2S 

I  I 
years. 


Signature  of  Official  or  Authorized  Agent 


Office  Held 


Date 


Address 


City  w]  State  Zk>  Coda  Telephone  Ntmber  (include   Area  Code) 

PLEASE  RETURN  THIS  FORM  TO  THE  APPROPRIATE    BWIOATION    DISTRICT  OFFICE 


> 

c 

00 

e 

C5 


CO 


o 

n' 

n 

CO 


This  certificate  is  requred  by  Public  Law  97-293.  Faiiire  to  report  can  result  m  loss  of  water  deln/eries  from  Federal  Reclamation  projects.  Infomnation  obtained  m  this 
certificate  is  protected  by  the  Privacy  Act  of  1974  and  will  be  used  to  administer  the  acreage  Imitation  provisions  of  Reclamation  law.  The  Secretary  of  the  interior  or 
your  rrigation  district  may  require  additional   information   m  order  to  administer   these  laws.  The  Secretary  may  also  require  a  copy  of  your   lease(s). 
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7-2184  (e-sn 

Bureau  of  Reclamation 


INSTRUCTIONS  FOR  "REUGIOUS  OR  CHARITABLE  ORGANIZATION'S 
CERTIFICATE  OF  LANDHOLDINGS."  FORM  7-2184 

USE  OF  THIS  FORM:  This  form  is  to  be  completed  by  religious  or  charitable  organizations  which  own 
and/or  lease  more  than  40  acres  of  "irrigable  land"  and/or  "irrigation  land"  (these  terms  are  defined 
on  the  pages  following  these  instructions)  westwide  and  which  are  exempt  from  taxation  under  Section 
501  of  the  Internal  Revenue  Code  of  1954.  This  includes  parishes,  congregations,  schools,  wards,  or 
similar  nonprofit  organizations. 

Please  refer  to  the  definitions  which  follow  these  instructions  whenever  the  meaning  of  a  term  is  not 
clear  to  you. 

If  the  organization  owns  and/or  leases  irrigable  and/or  irrigation  land  io  more  than  one  Reclamation 
project  district,  give  information  on  all  landholdings  in  all  districts  on  this  form.  The  organization  must 
also  complete  and  submit  this  form  in  each  district  in  which  it  owns  or  leases  land,  giving  all  the  information 
about  all  its  landholdings  each  time  the  form  is  submitted.  If  you  need  extra  forms,  please  contact  your 
district  office.  If  desired,  the  organization  may  make  copies  of  Sections  II,  III.A.  III.B,  and  III.C  of  this 
form  to  turn  in  with  the  7-2184  forms  submitted  to  other  districts,  rather  than  rewriting  these  sections 
each  time. 

The  certifying  organization  will  not  need  to  complete  this  form  again  unless  its  landholdings  change 
in  some  way.  If  its  landholdings  do  change,  the  organization  must  notify  the  district  office  verbally  within 
15  days  of  that  change,  and  a  new  certification  form  must  be  submitted  within  30  days  of  such  a  change. 
If  the  landholdings  do  not  change,  a  verification  to  that  effect  must  be  provided  annually.  Your  district 
will  provide  a  verification  form  for  this  purpose  each  year. 

Please  be  aware  that  the  completion  of  this  form  does  not  guarantee  the  organization's  eligibility  for 
irrigation  water.  For  example,  any  land  acquired  from  excess  status  without  Federal  price  approval  is 
ineligible  for  Reclamation  project  water  deliveries. 

Item-by-ltem  Instructions    (Please  type  or  print  all  answers.) 

Begin  by  detaching  the  form  from  these  instructions. 

Section  I:  Give  the  name  of  the  district  in  which  you  are  submitting  this  form.  The  landholder's  name 
should  be  the  name  in  which  the  land  is  owned  or  leased.  The  remainder  of  Section  I  is  self-explanatory. 

Section  II:  The  purpose  of  questions  II.A  and  II.B  is  to  determine  whether  the  organization  is  subject 
to  the  discretionary  provisions  of  the  Reclamation  Reform  Act  of  1982  and  if  you  should  continue 
to  complete  this  form.  IF  YOU  ANSWER  "NO"  TO  BOTH  II.A  AND  II.B,  DO  NOT  COMPLETE  THIS  FORM. 
CONTACT  YOUR  DISTRICT  OFFICE  TO  OBTAIN  THE  PROPER  FORM. 

The  purpose  of  questions  II.C,  II. D.  and  II. E  is  to  determine  the  organization's  status  under  Reclamation 
law.  IF  YOU  ANSWER  "YES"  TO  ANY  OF  QUESTIONS  II.C.  II.D.  OR  H.E,  CONTACT  YOUR  DISTRICT 
OR  NEAREST  BUREAU  OF  RECLAMATION  OFFICE  FOR  FURTHER  GUIDANCE. 

Section  III:  Use  Section  III.A  to  report  all  irrigable  and  irrigation  land  in  which  the  organization  owns 
a  100%  interest.  Use  Section  III.B  to  report  all  irrigable  and  irrigation  land  leased  from  other  parties 
by  the  organization  or  by  entities  in  which  the  organization  owns  a  100%  interest  Use  Section  III.C 
to  describe  your  organization's  interest  as  a  part  owner  or  beneficiary  of  an  entity  or  entities  which 
own  or  lease  irrigable  or  irrigation  land.  Any  such  irrigable  and/or  irrigation  land,  whether  within 
or  outside  of  the  district  in  which  you  are  submitting  this  form,  must  be  listed  in  Section  ill.  If  you 
are  unsure  about  whether  a  parcel  must  be  considered  "irrigable  land"  or  "irrigation  land,"  please 
refer  to  the  definitions  on  the  pages  following  these  instructions.  If  you  are  still  unsure,  contact  the 
office  of  the  district  in  which  the  land  is  located  or  your  nearest  Bureau  of  Reclamation  office  for 
assistance. 
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Section  III.A:  In  Column  1 .  give  the  name  of  the  district  in  which  the  parcel  being  described  is  located 
It  the  organization  holds  land  in  more  than  one  district,  grouping  the  parcels  by  district  wilt  make 
It  easier  to  summarize  the  organization's  iandholdings  in  Section  III.D. 

In  Column  2.  please  provide  a  legal  description  accurate  to  the  quarter  section,  or  an  assessor's  parcel 
number  if  your  district  office  so  requires. 

In  Column  3.  place  a  check  in  the  box  which  indicates  how  each  parcel  it  being  operated. 

In  Column  4.  if  any  irrigable  or  irrigation  land  owned  by  this  organization  is  operated  or  leased  by 
e  party  other  than  this  organization  or  another  division  of  this  organization,  enter  that  operator's  or 
lessee  s  name  and  address. 

In  Column  5.  please  refer  to  the  definition  of  "Effective  date  of  agreement"  which  follows  these 
instructions. 

In  Column  6.  "Number  of  acres"  of  each  parcel  should  be  rounded  to  the  nearest  acre. 

Section  III.B:    This  section  is  similar  to  Section  III.A.  except  that  this  section  applies  to  irrigable  or 
irrigation  land  leased  by  the  organization  from  another  party.  Enter  the  district  name,  legal  description 
effective  date  of  agreement,  and  number  of  acres  for  each  leased  parcel  as  discussed  in  the  instructions 
for  Section  III.A  atwve. 

In  Column  3.  enter  the  name  of  the  owner  of  each  parcel. 

In  Column  4.  indicate  whether  the  organization  (or  some  division  of  the  organization)  operates  each 
parcel  itself,  or  whether  another  party  operates  the  parcel. 

If  the  organization  does  not  hold  a  part  interest  in  any  entities  that  hold  irrigable  or  irrigation  land 
skip  Section  m.C  and  proceed  to  Section  III.D.  »-  »  «, 

Section  IIIC:  In  Column  1 ,  print  the  name  of  the  district  in  which  the  entity  holds  irrigable  or  irrigation 
land.  It  IS  recommended  that  all  holdings  of  entities  in  one  district  be  listed  before  starting  with  holdings 
in  other  districts  Grouping  your  listings  "by  district"  rather  than  "by  entity"  will  make  it  easier  for 
you  to  complete  the  summary  in  Section  III.D. 

In  Column  2.  print  the  correct  name  of  the  entity(s)  in  which  the  organization  holds  an  interest  Do 
not  include  entities  that  have  more  than  25  part  owners  or  beneficiaries  if  your  organization's  interest 
IS  4  percent  or  less  or  amounts  to  40  acres  or  less.  If  the  entity  has  holdings  in  more  than  one 
district,  you  may  need  to  enter  the  entity's  name  more  than  once. 

In  Columrw  3  and  4.  enter  each  entity's  Federal  Employer's  Identification  Number,  if  applicable,  and 
cneck  the  box  that  most  accurately  describes  the  entity.  The  heading  "DISCRETIONARY  TRUST"  refers 
to  a  trust  that  is  subject  to  the  discretionary  provisions  of  the  RRA;  a  corporation,  partnership,  joint 
rSco"D*24i^^!)lS*»  ®i*'"!'*^.*"'*j®^  *°  *^®  discretionary  provisions  would  fall  under  the  heading  "OTHER 
DISCRETIONARY.  Similarly,  the  heading  "PRIOR  LAW  CORPORATION  "  refers  to  a  corporation  that 
remains  subfect  to  prior  law,  all  other  prior  law  legal  entities  such  as  trusts,  partnerships,  etc..  fall 
under  the  heading  "OTHER  PRIOR  LAW" 

In  Columns  5  and  6,  enter  the  number  of  irrigable  and/or  irrigation  acres  owned  and  leased  by  each 
entity  in  each  district  to  the  nearest  acre. 

In  Column  7,  enter  the  percentage  interest  the  organization  holds  in  each  entity. 

In  Column  8.  muhiply  the  acreage  from  Column  5  by  the  percentage  (in  decimal  form)  from  Column  7. 

rn°r«!!^r^S'  ^T".L''*^."''^'  ^'^'^^  •"*'  C°'"'""  ^  ^«»«*«  "50"  percent  the  correct  entry 
in  Column  8  would  be  80.  Column  9  uses  a  similar  procedure;  in  Column  9.  multiply  the  acreage 
from  Column  6  by  the  percentage  in  Column  7.  k  r  » 
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Section  lil.D:  Acreages  reported  in  Sections  III.A,  III.B,  and  III.C  are  totaled  and  summarized  here. 
Columns  are  provided  for  up  to  five  other  districts  in  which  you  may  hold  irrigable  or  irrigation  land. 

Please  note  that  if  the  "total"  column  of  line  D.3  exceeds  960  acres,  or  if  any  excess  land  is  owned, 
the  organization  must  submit  Form  7-2188,  "Application  for  Designation  of  Nonexcess  Land"  with 
this  form. 

If  the  "total"  column  of  line  D.6  is  greater  than  zero,  and  the  "total"  column  of  line  D.7  exceeds 
960  acres,  the  organization  must  submit  Form  7-2189,  "Application  for  Selection  of  Non-Full-Cost 
Land"  with  this  form.  If  both  of  these  conditions  are  not  present.  Form  7-2189  need  not  be  completed. 

Section  IV:  Please  read  this  section  carefully  and  sign  where  indicated.  The  statements  concerning 
the  reporting  of  changes  in  information,  the  rent  paid  on  irrigation  land,  written  leases,  and  the  terms 
of  such  leases  are  requirements  of  Reclamation  law. 

The  local  street  address  or  rural  route  number  of  the  organization  is  required.  Attorneys'  addresses, 
"c/o"  addresses,  etc..  are  not  acceptable  in  place  of  a  street  address.  Post  office  box  numbers  may 
be  used  only  if  no  other  address  exists.  If  the  organization's  mailing  address  differs  from  its  street 
address,  it  is  also  required;  please  enter  the  mailing  address  on  the  back  of  the  form. 

ANY  QUESTIONS  YOU  MAY  HAVE  SHOULD  BE  ADDRESSED  TO  YOUR  DISTRICT  OR  NEAREST  BUREAU 
OF  RECLAMATION  OFFICE. 

DEFINITIONS 

Following  are  the  definitions  of  some  of  the  terms  used  in  this  form  and  instructions.  Please  refer  to 
these  definitions  whenever  the  meaning  of  a  term  is  not  clear  to  you. 

Contract  operator:  An  individual  or  legal  entity  other  than  the  owner,  lessee,  or  sublessee  that  performs 
part  or  all  of  the  farming  operations.  Excepted  are  spouses,  minor  children,  and  hired  ernployees  for 
whom  Social  Security  Is  paid. 

Description:  This  refers  to  a  legal  description  of  the  land  in  question,  or  a  county  assessor's  parcel 
number,  if  your  district  so  requires.  In  a  legal  description,  detail  beyond  the  quarter  section  is  not 
necessary,  except  on  Forms  7-2188  and  7-2189.  Thus,  an  example  of  a  legal  description  might  read 
either  "SE  1/4,  Section  22,  T3N,  R2W,  3rd  P.M.."  or  "APN  026-051-28." 

Discretionary  provisions  of  the  Reclamation  Reform  Act  of  1982:  This  refers  to  sections  203-208  of 
the  Reclamation  Reform  Act,  which  provide  for  increased  ownership  entitlements  and  full-cost  pricing 
of  water.  Districts  and  individuals  may,  at  their  discretion,  choose  to  become  subject  to  the  discretionary 
provisions,  or  to  remain  subject  to  prior  acreage  limitation  law. 

District  or  Irrigation  district:  Any  entity  which  has  a  contract  with  the  United  States  for  the  delivery 
of  Reclamation  project  water.  The  term  "District,"  as  used  in  these  forms,  could  refer  to  a  canal  company, 
irrigation  company,  water  user  association,  ditch  company,  water  company,  drainage  district,  etc. 

Effective  date  of  agreement:  The  effective  date  of  a  farm  operation  agreement  or  lease  is  either  the 
date  the  agreement  was  entered  Into  or  the  effective  date  as  specified  in  the  agreement. 

Excess  land:  Irrigable  land,  other  than  exempt  land,  owned  by  any  landowner  in  excess  of  the  maximum 
ownership  limitation  under  the  applicable  provisions  of  Reclamation  law. 

Federal  Employer's  Identification  Number  (FEIN):  A  unique  number  assigned  to  businesses  by  the  Internal 
Revenue  Service. 


Irrevocable  election:  A  legally  binding  decision  by  a  landholder  to  conform  to  the  discretionary  provisions 
of  the  Reclamation  Reform  Act  of  1982.  An  irrevocable  election  becomes  official  when  a  landholder 
submits  an  irrevocable  election  form  to  the  Bureau  of  Reclamation.  If  an  entire  district  elects  to  amend 
its  contract  to  conform  with  the  acreage  entitlement  and  pricing  provisions  of  the  Reclamation  Reform 
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Act  of  1982,  all  direct  landholders  in  the  district  are  automatically  subject  to  these  provisions  without 
making  an  irrevocable  election.  A  landholder  is  subject  to  prior  law  until  either  an  irrevocable  election 
is  made  or  the  district  amends  its  contract  to  conform  to  the  discretionary  provisions  of  the  Reclamation 
Reform  Act  of  1982. 

Irrigable  land:  Land  which  is  part  of  a  specific  Reclamation  project  and  for  which  a  Reclamation  project 
water  supply  is,  can  be,  or  is  planned  to  be  provided.  Areas  occupied  by  homesites,  farm  buildings, 
permanent  feedlots,  permanent  equipment  storage  yards,  public  roads,  and  other  permanent  facilities 
are  not  included  in  irrigable  acreage. 

Irrigation  land:  All  irrigable  land  (see  preceding  definition)  receiving  irrigation  water,  and  other  land 
receiving  irrigation  water. 

Irrigation  water:  Water  made  available  for  agricultural  purposes  from  the  operation  of  Reclamation  project 
facilities  pursuant  to  a  contract  with  the  Secretary  of  the  Interior. 

Landholding:  Land  served  with  irrigation  water  which  is  owned  and/or  operated  under  a  lease  by  an 
individual  or  legal  entity. 

Lease:  Contract  by  which  one  party  gives  to  another  the  use  and  possession  of  land  for  a  specified 
time  and  for  agreed  upon  payments,  and  by  which  the  lessee  assumes  the  economic  risk  in  the  operation 
and  management  of  the  leased  land.  The  Reclamation  Reform  Act  of  1982  requires  that  all  leases 
of  land  receiving  irrigation  water  must  be  written,  and  available  for  the  Department  of  the  Interior's 
inspection.  See  also  definition  of  'Term  of  lease." 

Legal  entity:  Any  business  or  property  ownership  arrangement  established  under  State  or  Federal  law 
including,  but  not  limited  to.  corporations,  partnerships,  associations,  joint  tenancies,  and  tenancies- 
in-common. 

Nondiscretionary  or  Self -enacting  provisions  of  the  Reclamation  Reform  Act  of  1 982:  This  refers  to  sections 
209-230  of  the  Reclamation  Reform  Act.  These  provisions  cover  a  wide  range  of  topics  and  aoply 
to  all  Reclamation  districts. 

Operator  An  individual  or  legal  entity  that  conducts  farming  operations  by  either  doing  or  supervising 
all  or  a  portion  of  the  work.  The  operator  of  a  given  parcel  may  be  the  owner,  a  lessee,  a  sublessee, 
a  contract  operator,  or  a  combination  of  the  above. 

Prioir  law:  The  Reclamation  Act  of  1902  and  other  laws  which  were  in  effect  before  the  Reclamation 
Reform  Act  of  1982  was  enacted,  and  which  address  acreage  limitation  law. 

Reclamation  Reform  Act  of  1982:  An  act  signed  into  law  by  President  Reagan  on  October  12,  1982, 
which  gave  districts  and  individuals  the  option  of  remaining  subject  to  prior  Reclamation  law  or  electing 
to  become  subject  to  the  increased  acreage  entitlement  and  full-cost  pricing  provisions  of  the  new 
law.  The  new  law  also  permits  the  Secretary  of  the  Interior  to  collect  the  information  on  landholdinos 
necessary  to  administer  acreage  limitation  law. 

Term  of  lease:  For  leases  which  were  in  effect  on  October  12,  1982,  the  term  of  the  lease  refers  to 
the  time  remaining  on  the  lease  on  that  date.  For  leases  which  went  into  effect  after  October  12, 
1 982,  this  refers  to  the  actual  term  of  the  lease  on  the  day  it  went  into  effect. 

Westwide:  The  17  Western  States  in  which  Reclamation  projects  are  located.  Upon  your  request,  the 
Bureau  of  Reclamation  or  your  district  can  provide  a  list  of  all  districts  westwide  which  are  subject 
to  Reclamation  law. 
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PLEASE  FOLLOW  THE   INSTRUCTK)NS 

CAREFULLY    WHEN  COMPLETINO  TWIS  FORM. 

(Attach  ■ddHlon>l  pagw  )f  n«c>«Mry> 


FOR  DISTRCT   USE  OtSLY: 


RELIOKXJS   OR  CHARFTABLE   OROANIZATIONS    CERTFICATE    OF  LANDHOLDMOS 

R«qure<J  bv  ih«  Recl»T>ation  Reform  Act  of   1982 


OCON  NO. 


FORM  7*2184 


Oistrici  Name 


SECTION   I:  DISTRICT   AND  LANDHOLDER  PENTflCATION 


0MB  CLEARANCE  NOj    1006-0005 
EXPRATION  DATE: 


Landholder  Name 


State  in  Whch  Landholder  is  Established  or 
Registered 


Central  Organization  to  Which  Landholder  is 
Affiliated  (if  Arv) 


SECTION   It  LANDHOLDER  STATUS 


vy...w   ikhmoi,  ai  nomas  oi  wiiiiies.  m  wnicn  this  organisation 

US.  rh  '!!.'9^',lJ',:l"l*^'°"  "!^  (inciua*  only  those  •ntities  In 
wftich  tniS  ornanizalion  owns   100  p«fc»nt  of  tn«  stoo  or  intonsi 
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B.  Has  this  organgation  made  an  jrrevocabie  election  to  confofm  to  the  dscretonary  provisions  of  the  Reclsrwtion  Reform  Act  of  1982' 


' '°"  ^"^*^c<a?;<yv''cgy  D^s^iiir^-^;  yn°  j;.^<?(i  g&>g&%^.sar^  ^«  ^orm. 


Dves    Dno 


C.  IS  any  part  of  this  organi?ation^  agrjculttral  produce  or  the  proceeds  of  the  sales  of  such  produce  used  for  athaithan  charrtabie  p>rposes>  nves    Dno 


of  %njZT>nt^y°'  ^'°"'°"  **  ''*^*'  "  •"•"  ^  ""»  o'O*'"'*^"   f*^"!  «>V  •  party  jiihsr  than  this  organeation  or  a  more  central  organization 


E.  Does  ary  pan  of  thg  organization^   net  earnings  accrue  to  the  benefit  of  yty  prl»/ite  shareholder  or  M»idual> 


□  vos    Hno 


DWTWICT  OR  WEAREtT  BUREAU  Of  RECLAMATION  OTO  mfJMlk^QiMANa^ 


Dves    Dno 


SECTION   lit  LANDHOLDMOS 


A.  List  an  rrigable 
group  yO(«-  Istng 

ISIllfil*  £ll2£''  Jll"  J:   '"■*  orB^eaiion   rarms  me  parcel,  -lessee*  it  this  organization  lease 
another  party  irder  an  agreennent  other  than  a  lease.  (Attach  additional  pages^f  r»cess»vJ 


!5*/r*'  "'^'°P  ^  prcels  westwide  in  which  a  100  percent  interest  is  owned  bv  this  oroanization.   If  tha  uwi   k  inr«iort  «  m 


more  than  one  district, 
w  each  parcel  is  bertg 
is  beng  farmed  by 


JL!L 


District  Name 


J2L 


Legal  Description  of  Irrigable 
And  Wgation  Land 


(3) 


Operated  By: 


Self 


Lessee    Other 


(4) 


Name  and  Address  of  Lessee  or 
Other  Party  Operating  Each  Parcel 


J5L 


Effective  Date 
Of  Agreement 


J6L 


Ni/nber 
Of  Acres 


Total  Acres 
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B.  Lot  *«  rrigable  and  rr^jaton  land  parcels  westwide  wheh  you.  your  spouse,  and/or  yoir  dependents  lease  from  another  party,  if  the  land  is  located  m  more  than  one 
district,  group  yotr  listing  of  parcels  t>y  district  to  faciMato  your  scrrmareatcn  of  acreages  r  section  IILO.  (Attach  additional  pages  if  necessaryj 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

District  Name 

Legal  Descr«>tion  of  ferigable  and  Irrigaton  Land 

Landowner's  Nanne 

Operated  Bv: 

Effectn/e  Date 
of  Agreement 

Nv/nber 
of  Acres 

Self 

Other 

Total  Acres 

C.  List  all  entities  n  which  you.  your  spouse,  and/or  your  dependents  hold  a  part  (less  than  100  percent)  rterest,  and  which  own  or  lease  rrigadie  or  rrigation  land,  as 
defned  «  the  front  of  this  booklet.  You  need  not  Include  entities  whch  are  owned  by  or  benefit  more  than  25  «dividuals,   provided  the  rterest  you,  yoir  spouse,  WKl/or 
your  dependents  hold  is  4  percent  or  less,  or  anry>unis  to  40  acres  or  less.  Group  yoir  listvigs  by  district  n  order  to  rrake  a  easier  to  sirrmarize  your  holdings   r\  section 
HtO.  If  a  ksted  entity  holds  rrigable  or  irrigation  land  m  more  than  one  district,  «  will  be  necessary  to  enter  the  entity's  name  on  more  than  one  line. 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

District  iMame 

Name  of  Entity  Whch  Owns 

or  Leases  k-rigable  or  Irrigation 

Land  and  n  Which  You  Own  an  Interest 

(Exactly  as  it  appears  on  the  entity's 

multf>le  ownership  form) 

Entity's  Federal 

Employer's 

Uentifcation 

Ntfnber 
(If  applcabie) 

Sa'^^tilS 

Nkinber  of 

Irrigable  and 

Irrigation  Acres 

Owned  by  the 

Entity  in  Each 

Districi 

lM«jT*er  of 

rrigable  and 

Irrigation  Acres 

Leased  by  the 

Entity  n  Each 

Oistriot 

Percent- 
age of 
Interest 

You  Hold 

m  Each 

Entity 

Owned 

Acreage 
AtirAuiabie 

to  Your 

Interest 

m  the  EniiTy 

(CoL  5  X  Col.  7) 

Leased 

Acreage 
Attributable 

to  Your 

Interest 

in  the  Entity 

(Col.  6  X  Col.  7) 
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SECTION   III:  LANDHOLDINOS  (Contlnuad)                                                                                                                         1 

0.  LandhokJing  S*rmarv 

NimCer  of  Acres                                                                                     | 

This   District 

Oiher  Districts 

Total 

I.Enter  the  total  nunber  of  rngaMe  and  irrigation  acres 
owned  (from  Section  IILA). 

2.  Enter  the  total  nurtber  of   rrigabie  and  rrigation  acres  owned 
through  entities  (if  any)  as  reported  in  Section  IILC,  Colimn  8. 

3.  Total  rrigahie  and  rrigation  acreage 
owned  (add  lines  0.1  and  0.2). 

1 

4.  Enter  the  total  minber  of  irrigable  and  rrigation  acres 
leased  (from  Section  MLB). 

• 

5.  Enter  the  total  nunber  of  rrigabie  and  irrigation  acres  leased 
through  entities  (if  any)  as  reported  in  secton  lll.C,  Cok/rm  9. 

6.  Total  irrigable  arn)  rrigation  acreage 
leased  (add  lines  0.4  and  0.5). 

1 

- 

7.  Total  irrigable  and  irrigation   acreage  owned  and  leased 
(add  ines  0.3  and  0.6). 

If  the  "Totar  eoltinn  of  lirM  0.3  exceeife  960  aaes.  or  if  the  organintwn  ow»b  any  excess   land,  ywj  must  compWe  form  7-2188,  "APPLICATIOI  FOR  DESCNATION  Of  NQNEXCESS  LAND." 

It  the  "Tour  cokrni  of  line  0.6  is  yeair  then  nro.  and  if  the  To<ar  cokrm  of  l«e  0.7  ixceedi  960  acres,  you  must  complete  Form  7-2189.  "APPLICATION  FOR  SELECTION  OF  NDN-FULL- 
COST  LAfCI."  Form  7-2189  must  afeo  be  ccmpMed  if  the  orgMtiniion  owns  land  subject  to  an  extended  recordable  contract. 

SECTION   V:  SIGNATURE 

Attention:  This  certificate   mutt  be  slgnecl.  ReMi  the  foliotMing 
befor*  slgnins. 

paragraphs 

Under  the  provisions  of    18  U.S.C.    1001,  it  is  a  crh>e  punishable   by  5  years 
irnprtsonment  or  a  fine  of  up  to  $10,000,  or  both,  for  any  person  knowrgt/ 
and  willfully    to  submit  or  cause  to  be  submitted  to  any  agency  of  the  United 
States  arry  false  or  fraudulent  statement(s)  as  to  any  matter  withn  the  agency's 

Signature  of  officer  or  authorized  agent  of  the  certifyrig  organization 

jurisdiction. 

Organization's   Street  Address  or  Rural  Route  Nv/nber 

1  cenify  that  the   information   provided   herein  is   true,  accurate,  arx)  complete 
to  the  best  of  my  krtowledge    ar>d   agree   that  any  change   in  the   information 
contained  in  this  report  will  be  provided  verbally  to  the  district   first  named 
within   15  days  of  such  change,  and  that  new  forms   will  be  submitted  within 
30  days  of  such  change.  I  further  cenify  that,  in  my  best  judTnent,  the  rem 
paid    on    any    land    leased    by    or    from    this    organization    which    is    receiving 
Irrigation   water,  reflects   the   reasonable   value   of  the   Irrigation    water  to   the 

City  and  State                                                                                              Z«  Code 

Telephone  Ishmber  (ir>clude  area  code)                                                      Date 

productivitv    of    the    land.    I    also    certify    that    any    leases    of    land    receiving 
irrigation   water  to  which  this  organization    is  a  party  are  (1)  written,   and  (2) 
h9f9  terms  wttich  do  not  exceed    10  years  except  with  the  approval  of  the 
Bureau  of  Reclamation   in   regard  to  perennial   crops,  but   which   In  no   case 
exceed   25  years,  l  further  certify  that  all   irrigable   and   rrigation   landholdrigs 
of    this    organizaiion,    whether    held    direct^/    or    through    entities,    have    been 
reported  on  this  form. 

This    certificate    is    required    by    Public    Law    97-293.    Failure    to    report    can    result     m 
prosecution  and/or  loss  of  water  deliveries   from  Federal  Reclamation  projects,   mfomnation 
obtained  in  this  certificate   is  protected  by  the  Privacy  Act  of    1974   and  will  be  used  to 
administer  the  acreage  Imitation  provisions  of  Reclamation  law.  The  Secretary  of  the  interior 
or  the  irrigation  district  may  requre  additional  ^formation   n  order  to  administer  these  laws. 
The  Secretary  nnay  also  require  a  copy  of  your  lease(s). 

P1.EASE  RETURN  THIS  FORM  TO  THE  APPROPRIATE    IRRIGATION    DISTRICT   OFFICE.                                                                                    1 
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7-2185  (6-88) 

Bureau  of  Reclamation 


UMI 


INSTRUCTIONS  FOR 
"LEASING  CHANGE  FORM."  7-2185 

USE  OF  THIS  FORM:  This  form  is  to  be  used  by  lessees  who  have  previously  submitted  Form  7-2180. 
7-2181,  or  7-2184,  to  indicate  that  they  have  terminated  or  altered  leases  previously  reported,  or  to 
indicate  that  they  have  entered  into  new  leases.  The  lessee  may  submit  this  form  rather  than  resubmitting 
Form  7-2180,  7-2181.  or  7-2184  to  report  a  change  In  leaseholdings.  if  this  form  is  used,  the  lessee 
must  obtain  the  signatures  of  all  landowners  involve<t  thereby  indicating  the  landowners*  concurrence 
with  the  information  supplied.  This  will  satisfy  the  requirement  that  landowners  must  also  report  changes 
In  their  operating  arrangemertts. 

Any  change  in  information  previously  reported  other  than  a  leasing  change  requires  the  submission  of 
a  new  Form  7-2180,  7-2181,  or  7-2184. 

The  lessee  has  15  days  in  which  to  report  a  leasing  change  at  least  verbally  to  the  district  in  which 
the  lend  is  located.  However,  within  30  days  of  any  leasing  change,  the  lessee  must  submit  this  form 
(or  a  completely  new  certification  form)  to  all  districts  in  which  he  or  she  holds  irrigable  or  irrigation 
land. 

IMPORTANT  NOTE  FOR  ENTITIES  THAT  ORIGINALLY  SUBMITTED  FORM  7-2181:  If  the  leasing  change 
being  reported  on  this  form  results  in  a  net  increase  in  leased  acreage,  part  owners  and  beneficiaries 
identified  on  the  entity's  Form  7-2181  must  submit  new  individual  certification  or  reporting  forms  within 
30  days  of  the  landholding  change.  If  the  leasing  change  results  in  no  net  change  or  a  net  decrease 
in  leased  acreage,  part  owners  and  beneficiaries  need  not  complete  new  forms  unless  their  fuH  cost 
acreage  is  affected. 

Item-by-ltem  Instructions  (Please  type  or  print  ail  answers.) 

Section  I:  Names  and  other  information  presented  here  must  correspond  precisely  to  that  presented 
in  the  most  recently  submitted  certification  form.  Begin  by  printing  the  name  of  the  district  in  which 
this  form  is  being  submitted.  Individuals  should  enter  their  name  and  social  security  number,  and. 
if  married,  their  spouse's  name  and  social  security  number.  If  the  landholder  is  an  entity,  the  entity 
name  and  Federal  Employer's  Identification  Number  (FEIN),  if  appticabie,  must  be  entered  in  the  indicated 
spaces. 

Also  check  the  form  number  of  your  most  recent  certification  form  (other  than  Form  7-2185)  and  the 
date  you  signed  that  form. 

Section  II:  This  section  is  separated  into  two  subsections.  Subsection  II.A  is  to  be  used  to  report 
leases  which  are  being  terminated  or  in  which  the  leased  acreage  is  being  reduced.  Subsection  11.8 
is  to  be  used  to  report  new  leases,  or  increases  in  acreage  under  existing  teases. 

In  describing  the  irrigable  or  irrigation  land,  please  refer  to  the  definitions  of  "Description,"  "Irrigable 
land,"  and  "Irrigation  land"  which  can  be  found  in  the  front  of  this  booklet. 

The  "termination  date"  is  the  date  a  lease  ends  or  is  broken.  The  "effective  date"  is  either  the  date 
a  lease  was  entered  into  or  another  effective  date  which  may  be  specified  in  the  lease. 

"Number  of  acres"  of  each  parcel  should  be  rounded  to  the  nearest  acre. 

In  section  II. B,  indicate  whether  you  are  operating  each  parcel  yourself  or  whether  another  party  is 
operating  the  parcel,  by  placing  a  check  in  the  appropriate  box. 

Section  III:  The  acreage  entered  in  item  III.A  should  agree  with  the  information  submitted  on  your 
most  recent  certification  form.  The  acreage  entered  in  item  III.B  should  also  be  based  on  the  data 
from  your  most  recent  certification  form,  as  modified  by  the  changes  you  have  submitted  on  this  form. 
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For  individuals,  single  families,  and  entities  owned  by  or  benefiting  25  or  fewer  individuals  (other  than 
trusts).  Form  7-2189,  "Application  for  Selection  of  Non-Full-Cost  Land"  must  be  completed  if  item 
III.B  is  greater  than  zero,  and  if  item  III.C  is  greater  than  960.  If  either  of  these  conditions  is  not 
present.  Form  7-2189  need  not  be  completed.  If  Form  7-2189  is  completed,  it  should  be  attached 
to  Form  7-2185  for  submittal  to  the  office  of  each  district  in  which  you  hold  irrigable  or  irrigation 
land. 


Entities  owned  by  or  benefiting  more  than  25  individuals  (other  than  trusts)  must  submit  Form  7-2189 
if  item  III.C  is  greater  than  320  acres.  However,  if  such  entities  did  not  first  receive  irrigation  water 
until  after  October  1,  1981,  Form  7-2189  must  be  completed  regardless  of  the  acreage  involved,  since 
the  entity's  entire  iandholding  Is  subject  to  full  cost.  Again,  Form  7-2189  must  be  attached  to  Form 
7-2185  and  submitted  to  the  office  of  each  district  in  which  the  entity  holds  irrigable  or  irrigation 
land. 

Because  the  acreage  entitlements  for  trusts  are  entirely  dependent  upon  the  number  of  beneficiaries 
and  their  individual  entitlements,  trusts  should  use  the  following  procedure  to  determine  whether  it 
is  necessary  to  complete  Form  7-2189: 

On  a  separate  sheet  of  paper,  list  each  beneficiary  identified  in  Section  III  of  the  trust's  Form  7-2181, 
and  give  each  beneficiary's  status  (i.e.,  qualified  recipient  or  prior  law).  Also  give  the  number  of 
owned  and  leased  irrigable  and  irrigation  acres  which  are  attributable  to  the  interest  held  by  each 
beneficiary.  Unless  you  are  completely  familiar  with  acreage  limitation  law,  you  should  work  with 
your  district  or  nearest  Bureau  of  Reclamation  office  to  determine  whether  each  beneficiary  is  within 
his  or  her  non-full-cost  entitlement,  and  whether  it  is  necessary  for  the  trust  to  complete  Form 
7-2189.  Copies  of  these  papers  and  computations  must  be  filed  in  the  district  office  with  the  trust's 
certification  forms.  (If  this  procedure  was  completed  when  the  trust  previously  certified,  it  need 
only  be  updated  to  reflect  the  changes  now  being  declared.) 

Section  IV:  The  lessee  must  sign  the  certification  in  Section  IV.A  and  provide  all  other  information 
requested  there. 

Individuals  and  families  (as  defined  on  the  first  page  in  this  booklet)  must  give  the  street  address 
or  rural  route  number  of  their  residence.  Similarly,  legal  entities  must  give  their  street  address  or 
rural  route  number.  Post  office  box  numbers,  attorneys'  addresses,  relatives'  addresses,  "c/o"  addresses, 
etc.,  are  not  acceptable  in  place  of  a  street  address.  Post  office  box  numbers  may  be  used  only  if 
no  street  address  or  rural  route  number  exists.  If  the  mailing  address  differs  from  the  residential  address, 
it  is  also  required:  please  enter  the  mailing  address  where  indicated. 

The  lessee  must  also  obtain  the  signatures  of  any  landowners  named  in  this  form.  This  includes  both 
the  landowners  with  whom  you  are  terminating  leases  as  well  as  those  with  whom  you  are  entering 
into  new  leases.  By  signing  this  form,  the  landowners  will  satisfy  their  requirement  to  report  changes 
in  their  operating  arrangements. 

The  statements  concerning  the  reporting  of  changes  in  information,  the  rent  paid,  written  leases,  and 
the  terms  of  such  leases  are  requirements  of  the  Reclamation  Reform  Act  of  1 982. 

ANY  QUESTIONS  YOU  MAY  HAVE  CAN  BE  ANSWERED  BY  YOUR  DISTRICT  OR  NEAREST  BUREAU  OF 
RECLAMATION  OFFICE. 


7-2 1«5  (e-8t> 

BuTMu  of  Rtclamation 


LEASING  CHANGE  FORM  (CERTFKATION) 

Requrad  by  the  Reclamation  Reform  Act  of   1982 


PLEASE  FOLLOW  THE  WSTRUCTIONS 

CAREFULLY    WHEN  COMPLETMQ  THIS  FORM. 

(Attach  additional  pagei  H  nece«««ry> 


FOR  DISTRCT   USE  OM.Y: 


CCON  NO. 


OlStrct  Name 


Lan^lhoider 


SECTION   h 


FORM  7-2 1«5 


QISTRICT   AND  LANDHOLDER  IDENTFI9ATieN 


0MB  CLEARANCE  NOj   1006-0005 
EXPIRATQN   DATE: 


Name  of  Individual  or  Entity 


Social  Security  Nimber  or  FEM 


Narw 


Spouse 


Social  Security  NunOar 


FQrm  Ntmber 

NtfT*er  and  Date  of  Most     iH.^'*"  °"*^ 
Recently  Submitted  LI  7-2180 

Certification  Form  n-7-->ioi 

(Other  than  form  7-2185)    Fn 

□  7-2184 


Date 


A.  List  the  rrigable   and  rrKMtion   land  parcels  for  which  leases  are  bemg  urmrated. 


SECTION   II:  LEASING  CHANOE^ 


District  Name 


Larxlowner's  Name 


Legal  Description  of  Irrigable   or  Irrigation  Land 


B.  List  the  rrigable   and  rrigation  land  parcels  for  which  you  are  entering  new  leases 


Termiration 
Data  of  I  BUS. 


Number  of  Acres 


CO 

to 


District  Name 


Landowner's  Name 


Legal  Descroton  of  irrigable   or  Irrigation  Land 


Operated  Bv: 


Self     Olt>pr 


Effective 


Nin>ber  of  Acres 


SECTION   III:  CALCULATION   OF  NON-FULL -COST   LANDHOLDINQS 


A.  Enter  the  total  nunber  of  rrigable   and  rrigation  acres  you  own,  directy  and  rHjirectly,   »^  all  distrK:ts. 


B.  Enter  the  total  nuroar  of  rrigable   and  irrqation  acres  you  lease  from  someone  else,  directly  and  rvirectty.   m  all  districts. 


C.  Total  rrigable  and  rrigation  acreage  owned  and  leased  (Add  Imes   lll.A  and  lll.B). 
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Please  refer  .o  the  instructions    for  syc.ion  III  ,o  detem^r^   if  it  is  necessary  to  como^ta    form  7-2189.  ■APR.CaTION  FOR  SELECTION   OF  NON-FULL-COST  LAND."  , 

Conlmoed    on  Page    2 


SECTION   IV:  SIGNATURES 


Attantion:  Th«  !•••••,  and 
•lontng. 


■II  iMdowtMra   MwitHM  in  MctiofM  ILA  and  IIJ  of  thli  form,  mutt  sign  this  cartlflcatlon.   Piaata  raad  tha  followlna  pragnph    bafora 


Under  the  provisions   of   18  U.S£.    1001,  «  is  >  crma  punishable   by  5  vears  imprisonment   or  a  fine  of  up  to  $10,000,  or  both,  for  »>y  person  Knowngty   and  willfully    to 
submit  or  causa  to  b*  submitted  to  any  agency  of  the  United  States  any  false  or  fraudulent  staierr»ni(s)  as  to  any  matter  within  the  agency's  jurisdetioa 


A.  LESSEE 

I  (vve)  certify  that  the  information  provided  heren  is  true,  accurate,  and  complete  to 
the  best  of  my  (our)  knowledge  ar>d  agree  that  any  change  In  the  ^formation  r  this 
certificate  will  be  provided  verbal^  to  the  district  first  named  withn  15  days  of  such 
change,  and  that  new  fom>s  will  be  submitted  within  30  days  of  such  change.  I  (we) 
further  certify  that  n  my  (our)  best  judTnant,  the  rent  paid  on  any  land  leased  by  ma 
(us)  which  is  receivng  irrigation  water  reflects  the  reasonable  value  of  the  irrigation 
water  to  the  productMity  of  the  land.  I  also  cenify  that  any  leases  of  tw)  receivir^ 
rrigaton  water  to  which  I  (we)  am  (are)  i  party  are  (1)  written,  and  (2)  have  temns 
which  do  not  exceed  10  years  except  with  the  approval  of  the  Bureau  of 
Reclamation  t\  regard  to  perennial  crops,  but  which  in  no  case  exceed  25  yeys. 


Signature  of  Less**  or  Author  it»d  Agont 


Oat* 


Spouso's  Signatir*  or  Olhor  R*quir*d  SigneturKs) 


Oat* 


Agoni's  Till*  or  Offico  Hold,  and  Nam*  of  Entity.  It  Apphcabl* 


R«Sid«nti«i   StrMt  Address 


City  and  Stat* 


T*t«pnon*  Numbor  (inciud*  Ar*a  Code) 


Mailirifl  Addross.  it  Diffyf*m  From  »»sia«ntiai  Str— t  Adar*ss 


This  certification  is  required  by  Public  Law  97-293.  Failure  to  report  can  result  in 
loss  of  water  deliveries  from  Federal  Reclamation  projects.  Infomr^tion  obtained  in 
this  certification  is  protected  by  the  Prwacy  Act  of  1974  and  wHi  be  used  to 
administer  the  acreage  limitation  provisions  of  Reclamation  law.  The  Secretary  of  the 
Interior  or  the  irrigation  district  may  require  additiorul  information  in  order  to 
administer  these  laws.  The  Secretary  may  also  require  a  copy  of  your  lease(s). 

Disclosure  of  the  Social  Security  Number  is  voluntary.  It  is  requested  on  this  form  to 
facilitate  processir^  tM  recordkeeping  by  the  irrigation  district  and  the  Bureau  of 
Reclamation. 


PLEASE  RETURN  THIS  FORtVl  TO  THE  APPROPRIATE    IRRIGATION  DISTRCT   OFFCE. 


B.  LANDOWrgER(S) 

I  (we),  the  undersigned  landowners),  certify  that  the  infomnation  contained  heren 
concerning  larxl  I  (we)  own  is  true  and  accurate.  I  (we)  also  certify  that  n  my  (our) 
best  fjCynarw,  the  rent  paid  on  any  land  leased  from  ma  (us)  which  is  receiving 
rrigation  water  reflects  the  reasonable  value  of  the  rrigation  water  to  the  productivity 
of  the  land.  I  (we)  further  certify  that  any  leases  of  land  receivrtg  irrigation  water  to 
which  I  (we)  am  (are)  a  party  are  (1)  written  and  (2)  have  terms  which  do  not  exceed 
10  years  except  with  the  approval  of  the  Bureau  of  Reciamaton  n  regard  to 
perennial  crops,  but  which  ri  no  case  exceed  25  years. 


LANDOWNER    1 


Signatura  of  LarMown«r(s)  or  Authorii*a  Agent  Signatur*  ef  Spous*  (if  Land  is  H|id  Jointly) 


Signator't  Titi*  or  ISffic*  H*id  and  Nam*  of  th«  Entity  wttich  Owns  the  R*f*r*r)c*d  Land 

(if  Appiicacie) 


LANDOWNER   { 


Signature  ef  Landowner(sl  or  Authorized  Agent         Signature  of  Spouse  (if  Land  iS  Held  Jointly) 


Signator't  Title  or  Office  Held  and  Name  of  the  Entity  wnich  Owns  the  Referenced  Land 
(If  Applicable) . 


LANDOWNER  1 


Signature  of  Landowner(si  or  Authorited  Agefit         Signature  of  Spou«*  (if  Land  is  Held  Jointly) 


Signator't  Title  or  Office  Held  and  Name  of  the  Entity  Which  Owns  the  Referenced  Land 

(If  Appiicadie) 


LANDOWNER  4 


Signature  ef  Laneowner(s)  or  Authorned  Agent  Signature  of  Spouse  (If  LsrM  is  Held  Jointly) 


Signator't  Title  or  Office  Held  and  Name  of  the  Entity  Whicn  Owns  tne  Refererued  Land 

(If  Apphcacie) 
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7-2187  (e-«« 

Bureau  of  Reclamation 


VERIFICATION  OF  LANDHOLDINGS 
(CERTIFICATION) 

INSTRUCTIONS 

If  the  landholdings  previously  described  on  certification  forms  have  not  changed  since  those  forms  were 
submitted,  the  landholder(s)  must  verify  that  the  information  contained  on  those  forms  remains  valid. 
This  must  be  done  on  an  annual  basis  as  a  precondition  for  the  receipt  of  Reclamation  project  water 
in  any  given  water  year.  Part  owners  and  beneficiaries  of  an  entity  which  holds  Irrigable  or  irrigation 
land  may  be  required  to  sign  the  entity's  verification  form.  However,  such  part  owners  and  beneficiaries 
need  not  complete  separate  verification  forms,  unless  they  hold  other  irrigable  or  irrigation  land  in  their 
own  names.  The  landholder  name(s)  entered  on  this  form  must  match  exactly  the  landholder  name(s) 
which  appear  on  any  previously  submitted  certification  form.  Questions  should  be  referred  to  your  irrigation 
district  or  nearest  Bureau  of  Reclamation  office. 

Individuals  and  families  must  give  the  street  address  or  rural  route  number  of  their  residence.  Similarly, 
legal  entities  must  give  their  street  address  or  rural  route  number.  Post  office  box  numbers,  attorneys' 
addresses,  relatives'  addresses,  "c/o"  addresses,  etc.,  are  not  acceptable  in  place  of  a  street  address. 
However,  post  office  box  numbers  may  be  used  if  no  other  address  for  the  landholder  exists.  If  the  mailing 
address  differs  from  the  residential  address,  it  is  also  required;  please  enter  the  mailing  address  where 
indicated. 

All  landholders  must  answer  the  following  questions: 

District  Name:    

Previously  submitted  certification  form:  (Check  one) 

a  7-2180,  "Individual's  Certificate  of  Landholdings" 

a  7-2181 ,  "Multiple  Ownership  Certificate  of  Landholdings" 

□  7-21 83,  "Governmental  Agency's  Certificate  of  Landholdings" 

□  7-21 84,  "Religious  or  Charitable  Organization's  Certificate  of  Landholdings" 

During  the  preceding  water  year,  the  land  parcels  described  on  your  previously  submitted  certification 
form(s)  were  operated  by:    (check  all  that  apply) 

D    1 .    The  landholder  completing  this  form. 

□    2.    A  lessee  or  sublessee  of  the  landholder  completing  this  form. 

D  3.  A  contract  operator  or  operators  (Individuals  or  legal  entities  other  than  the  owner,  lessee, 
or  sublessee  that  perform  part  or  all  of  the  farming  operations.  Excepted  are  spouses,  minor  children, 
and  hired  employees  for  whom  Social  Security  is  paid). 

If  you  checked  item  3  above,  list  all  contract  operators  employed  during  the  past  water  year,  their  telephone 
numbers,  the  services  the  contract  operators  provided  (i.e.,  farm  management  services,  pesticide  application, 
harvesting,  etc.),  and  the  approximate  acreage  associated  with  each  operator: 


Operator  Name 


Telephone 
Number 


Service(s)  Provided 


Approximate 
Acreage 
Operated 


(Continued  on  reverse) 
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If  the  landholder  completing  this  form  is  not  a  trust,  skip  the  foltowing  section  and  complete  the  remainder 
of  this  form.  All  trusts  must  complete  the  following  section. 


TRUSTS  ONLY: 

1 .    The  trust  instrument  is:  D    revocable 

(check  one) 
Q    irrevocable 

If  the  trust  is  irrevocable,  skip  questions  2  and  3  below  and  complete  the  remainder  of 
this  form.  Revocable  trusts  must  answer  the  following  questions. 


2.  Is  th«  trust  revocable  at  the  discr^ion  of  the  grantor  in 
such  a  manner  that  revocation  results  in  the  title  to  the 
trusted  land  reverting  either  directly  or  indirectly  to  the  grantor? 

3.  Is  the  trust  revoked  or  terminated  by  its  terms  upon  the 
expiration  of  a  specified  period  of  time  in  such  a  manner  that 
revocation  or  termination  results  in  the  title  to  the  tru^ed  land 
reverting  either  directly  or  indirectly  to  the  grantor? 

If  the  answer  to  either  questions  2  or  3  above  is  "yes,"  then  new 
certification  or  reporting  forms  must  be  submitted  which  attribute 
the  trusted  land  to  the  grantor. 


□  yes 

□  no 

D  yes 

D  no 


I  ATTEST  THAT  THE  INFORMATION  I  SUBMITTED  CONCERNING  THE  LANDHOLDINGS  OF 
(NAME  OF  LANDHOLDER) 


ON  THE  CERTIFICATION  FORM  DATED 

REMAINS  TRUE.  ACCURATE.  AND  COMPLETE  TO  THE  BEST  OF  MY  KNOWLEDGE.  ALSO,  I  ATTEST 
THAT  I  HAVE  CORRECTLY  IDENTIFIED  ALL  OPERATOR(S)  (OTHER  THAN  THE  LANDHOLDER  NAMED 
ABOVE)  OF  ALL  LAND  OWNED  AND  LEASED  BY  THE  LANDHOLDER  NAMED  ABOVE. 


Signature  of  Landholder(s)  or  Authorized  Agent 


Signature  of  Spouse 


Other  required  signatures 


Signator's  Title  or  Office  Held 
(If  applicable) 


Name  of  Entity  (If  applicable) 


Landholder's  Residential  Address 

i ) 


City  and  State 


Zip  Code 


Telephone  Number 


Date 


Mailing  Address  (If  different  from  residential  address) 

Under  the  provisnns  of  18  U.S.C.  tOOl,  it  is  a  crime  punishable  by  5  years  imprisonmeflt  or  a  fine  of  up 
to  $10,CXX},  or  both,  for  any  person  knowingly  and  wittfufly  to  submit  or  cause  to  be  submitted  to  any  agency 
,  of  the  United  States  any  fiilse  or  fraudulent  statement(s)  as  to  ciny  matter  within  the  agency's  jurisdiction. 


7-2188  m-tn 

BuTMu  of  R*ciain«tion 


APPtKATION  FOR  DESIGNATION   OF  NONEXCESS  LAND 

(For  in<)>»Kluals   and  emWies  aubject  to  the  discretonary  provisions  of  the  Reclamation  Reform  Act  of   1982) 


FORM  7-2 1SS 


Instructions:  The  instructions  on  the  certification  form  or  fomns  you  have  completed  will  indicate  whether  or  not 
you  must  complete  this  form.  For  your  convenience,  we  have  sirrmarized  below  the  conditions  which  require  the 
completion  of  this  form. 


1.  Individuals,  single  families,  and  entities  (other  than  trusts)  benefiting  25  or  fewer  persons  must  corrxjiete  this 
form  if  more  than  960  acres  of  irrigation  land  are  owned,  or  if  land  that  must  be  considered  excess  for  other 
reasons  is  owned.  | 

2.  Entities  (other  than  trusts)  owned  by  or  benefiting  more  than  25  persons  nrxist  complete  this  form  if  more 
than  640  acres  of  irrigable  and/or  irrigation  land  are  owned,  or  if  land  that  must  be  considered  excess  for  other 
reasons  is  owned. 

3.  Trusts  nxjst  refer  to  the  special  instructions  for  Form  7-2181  to  detemiine  whether  it  is  necessvy  to 
complete  this  form. 


The  amount  of  land  you  may  declare  nonexcess  depends  on  many  factors,  such  as  your  status  under  the  law,  the 
type  of  organization  which  owns  the  land,  the  application  of  equivalency,  etc.  You  should  work  with  your 
irrigation  district  (or  districts)  or  nearest  Bureau  of  Reclamation  Office  to  confX)lete  this  loim  properly. 

All  descriptions  of  land  on  this  form  should  be  full  legal  descriptions.  Include  the  assessor's  parcel  nirnber,  if 
available.  Acreages  should  be  rounded  to  the  nearest  acre. 


Landholder's 
Name(s) 


Landholder^ 
Address 


0MB  CLEARANCE  NO.: 
EXPWATON  DATE: 


1006-0005 


District  to  which  this  form 
is  being  submitted: 


Landholder's  Status  (Check  one) 


Individual 

Married  Couple 

Partnership 

Joint  Tenancy  or  Tenancy- In -Common 

Corporation 

Trust 

Other  (Describe) 
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Description  of  irrigable  and/or  irrigation  land  you  wish  to  declare  nonexcess.  Include  an  explanation  of  any  special  reasons  a  particular  parcel  shouW  be  considered 
nonexcess.  If  you  are  listng  parcels  tocated  m  more  than  one  district,  group  the  parcels  by  district.  If  appropriate,  use  the  cokmns  provided  to  corTY)ute  Class  I  Equivalent 
Acreage.  The  'Actual  Acres'  cokmn  must  be  completed.  (Attach  additional  pages  if  necessvy.) 


District  Name 


Full  Legal  Description  of  irrigation  Lar>d 


Actual  Acres 


Class  I 
Equivalency  Factor 


Class  I 
Equwalent   Acres 


Total  Nonexcess  Acreage 


1 


ComrKied  on  Page   2 


SSrCS'"^"^-"^'-!^"  "»J^i^r«s;ra  t.  ,si-„isr  »=:;.:;  i"„s,.<",r  r'„-,;,rrj„^-- l°t.«i- »;.'s.r^«". 


you  are  listing  parcels  located  n  more  than  one  district,  group  the  parcels  by  district.  (Attach 


District  Nvne 


Full  Legal  Oescrotion  of  Irrigation  L«y] 


Land  Status 


NimOer  of 
Acres 


Total  Excess  Acreage 


Signature  of  Landholder  or  Authorized  Agent 


Spouse's  Signature 


Landholder's   Street  Address  or  Rural  Route  Nimber 


Agent's  Title  (If  Applicable) 


Other  Required  Signature 


City  and  State 
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Other  Required  Signature 


Other  Requred  Signature 


Oat* 


CO 


7-2 1U  (B-IS 

Bur*M  of  R«cl»n«tion 


APPLICATION  FOn  SELECTION  OF  NON-FUU-COST  LAND 

(For  in<i»^Muai5   and  entities  subject  to  the  discretionarv  provisions  of  the  Reciamaiion  Reform  ActJ 


FORM  7-2 lat 


»istrviciions:  The  rstructions  on  the  certification  form  or  fomr«  you  have  completed  will  indicate  whether  or  not 
you  must  complete  this  form. 

You  should  work  with  yoir  irrigation  district  (or  districts)  or  nearest  Bureau  of  Reclamation  office  to  conxjiete 
tha  form  properly.  The  amount  of  land  you  nray  declare  non- full-cost  depends  on  m»iv  factors,  such  as  yoix 
status  irder  the  law,  the  type  of  organbailon  which  owns  the  land,  the  application  of  equtvalency,  etc.  You  rrwy 
select  either  owned  or  leased  irigable  or  Irrigaton  land  as  non- full- cost,  up  to  your  non-full-cost  entitlement. 
»Tigaiion  land  you  select  as  non- full- cost  on  this  form  cannot  be  changed  uwil  the  next  water  ye*-.  Once  you 
have  completed  yow  non- full- cost  entiiiemeni  in  any  water  year,  any  additional  land  you  pirchase  or  lease  from 
another  party  du-mg  that  water  year  can  receive  Irrigation  water  only  at  full  cost.  (Note:  Irrigable  land  not 
receiving  Irrigation  water  does  not  count  against  your  non- full- cost  entitlement,  but  must  still  be  listed  here  to 
establish  your  non- full-cost  selection  for  this  water  year.) 

It  is  strongly  recommended  that  the  party  selecting  land  to  pay  full  cost  notify  any  lessor  or  lessee  of  that  land's 
status. 


All  descriptions   of  land   on  th«  form  should  be  full   legal  descriptions.   Include   the  assessor^  parcel  ntiDber,   if 
available.  Acreages  should  be  rounded  to  the  nearest  acre. 

When  you  have  completed  this  form,  submit  a  copy  with  your  certification  formCs)  to  each  district   in  which  you 
hold  rrlgailon  or  Irrigable  laryl. 


Landholder's 
Nanne(s) 


Landholder's 
Address 


0MB  CLEARANCE  NO.:  1006-0005 
EXPRATON  DATE: 


District  to  which  this  form 
IS  being  submitted: 


Landholder's  Status  (Check  one) 


Individual 

Married  Couple 

Partnership 

Jo«t  Tenancy  or  Tenancy- In-Common 

Corporation 

Trust 

Other  (Describe) 


OMCfiptien  e«  ttrigatien  land  you  h«^  selected  to  rocoivo  irrigation  wator  at  non-fuii-cost  rates,  if  your  total  acrtag*  rocaiving  rrngation  wator  at  nor>-fuii-cost  ratos  axcoads  990  acres.  (320 
eeras  tor  a  limited  rocipiant  that  racalved  irrigation  watar  on  or  bafora  OctoBor  I.  l»«l>.  axpiam  why  any  Such  acraago  should  not  ba  chargad  full  cost.  Lirmtad  racpiontf  that  did  not  first  racaiva 
tfrigetion  waiar  ti  er  eefera  Oeteear  I.  tttl,  aiust  list  thair  antira  landrwiding  on  page  2.  if  you  ara  listing  parcais  locatad  m  mora  than  ona  district,  group  tha  parcels  By  district,  if  appropriat*. 
usa  tha  celuitns  provided  to  compute  Class  I  E^ivaiant  Aeraaga.  Tha  'Actual  Acras"  column  must  ba  complatad  if  any  land  is  to  racaiva  irrigation  water  at  non-fuii-cost  rates.  (Attacn  additional 
pegae  if  naoawaryJ  ""■ 


W 

m 

CD 


District  Narrte 


Full  Legal  Descr<)tion  of  Irrigation  LarxJ 


Total  Acreage  Receivinq    Irnqaiion  Water  at  Non-Full-Cost   Rates 

1 


Actual  Acres 


Class  L 
Equivalerxiy  Factor 


Class  I 
Equivalent   Acres 
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Continued    on  Page    2 


DVc»^L^^?i^^J^«^  l!!'!  ^l-"*""  of  your  9ntrttemem   that  a  not  recev^g  Federal  project  irrigaton  water.  Check  the  appropriate  cokir^  to  mdeate  whether  the 
parcel  a  r»i  beng  rrigated  or  s  berg  rrigated  with  a  nonproject  water  siopt/.  (Attach  additlorul  pages  if  necessarvJ  ^-oiuTin  lo  riaicaie  wneiner  the 


District  Name 


Full  Legal  Oescrjptlon  of  Irrigable  Lv>d 


Land  Status 


^4ot  Irrigated 


Receiving 

Nonproject 

Waiar 


Tptal  Irrigable   acreage  not  recelvino  Federal  project  irrigation  water 


Nunber  of 
Acres 


Sil^V*if1icVss^"°"  ^  '*"  "***"  ^"  '*'*"  ^*^  '""  '''"'•  ''  ^°"  '•  '•"*9  «'*"'*  "^^""^  ■"  '^'•'  '"•"  »"•  1«'^«'.  9^0"P  "^«  parcels  by  district.  (Attach  additional 


District  Name 


Full  Legtl  Description  of  Irrigation  Land 


Total  full-cost  acres 


Nunber  of 
Acres 
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Sigrwure  of  tarxlholder  or  Authorized  Agent 


Spouse's  Signature 


Landholder's   Street  Address  or  Rural  Route  Nt/r4)er 


Agent's  Tuie  (If  Applicable) 


Other  Required  Sigr\ature 


i^^^— ^i*— 
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Other  Requred  Signature        I 


Other  Required  Signature 


City  and  State 


Date 
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7-2178A   (8-a» 
BuTMu  of  R*cl«n«tion 


UMI 


GENERAL  INSTRUCTIONS 
(For  Reporting  Forms) 

Use  of  this  tx)oklet.  (repeated  from  cover) 

Use  this  booklet  only  if  you  are  subject  to  acreage  limitation  law  prior  to  the  Reclamation  Reform 
Act  of  1 982  (RRA).  You  are  subject  to  prior  law  unless  you  have  personally  made  an  irrevocable  election 
to  conform  to  the  discretionary  provisions  of  the  RRA.  or  unless  you  have  directly  owned  or  leased 
land  in  a  district  after  that  district  conformed  to  the  discretionary  provisions  of  the  RRA. 

Please  note  that  a  part  owner's  or  beneficiary's  status  is  not  automatically  determined  by  the  status 
of  the  entity  in  which  he  or  she  holds  an  interest.  For  example,  if  you  own  or  lease  land  only  indirectly 
through  a  legal  entity  that  holds  land  in  a  district  with  a  new  or  amended  contract,  you  may  choose 
whether  you  wish  to  be  subject  to  the  discretionary  provisions  or  to  prior  Reclamation  law.  In  that 
situation,  you  may  indicate  your  choice  by  submitting  a  certification  (blue)  form  if  you  wish  to  become 
subject  to  the  discretionary  provisions,  or  by  submitting  a  reporting  (brown)  form  if  you  wish  to  remain 
subject  to  prior  law.  If  you  choose  to  remain  subject  to  prior  law,  use  this  booklet;  if,  instead,  you 
wish  to  become  subject  to  the  discretionary  provisions  of  the  RRA,  obtain  a  "Certification  Forms  Booklet" 
from  your  irrigation  district  office.  It  is  very  important  to  note  that  if  you  submit  a  certification  (blue) 
form  to  a  district  with  a  new  or  amended  contract,  you  will  be  bound  to  the  discretionary  provisions 
permanently,  and  in  all  districts. 

If  you  own  or  lease  land  only  indirectly  through  a  legal  entity  that  is  subject  to  the  discretionary  provisions 
by  virtue  of  an  irrevocable  election,  you  are  not  subject  to  the  discretionary  provisions  unless  you 
personally  make  an  irrevocable  election. 

Similarly,  a  legal  entity's  status  under  Reclamation  law  is  not  determined  by  the  status  of  the  entity's 
part  owners  or  beneficiaries.  For  example,  a  corporation  in  a  prior  law  district  remains  subject  to  prior 
law  ownership  limitations  even  if  all  of  its  stockholders  become  subject  to  the  discretionary  provisions. 
In  that  situation,  the  corporation  itself  must  make  an  irrevocable  election  if  it  is  to  become  subject 
to  the  discretionary  provisions. 

Who  must  complete  these  reporting  forms. 

All  persons,  organizations,  and  governmental  agencies  which  own  or  lease  irrigable  or  irrigation  land 
and  which  are  subject  to  prior  law  must  report  their  landholdings.  The  only  exceptions  to  this  reporting 
requirement  are  as  follows: 

1 .  Landholders  whose  total  irrigable  and  irrigation  land  owned  and  leased,  both  directly  and  through 
entities,  totals  40  acres  or  less  westwide  are  exempt  from  reporting  requirements. 

2.  Landholdings  in  districts  which  are  exempted  from  acreage  limitation  law  by  statute  or  by  action 
of  the  Secretary  of  the  Interior  are  exempt  from  reporting  requirements. 

3.  Landholdings  in  districts  which  are  obligated  to  the  United  States  only  by  a  Small  Reclamation 
Projects  Act  or  Water  Conservation  and  Utilization  Act  contract  are  exempt  from  these  particular 
certification  requirements. 

When  to  report. 

You  must  submit  your  report  to  the  office  of  each  irrigation  district  office  by  the  date  specified  by 
each  district.  This  date  must  always  precede  the  initial  delivery  of  irrigation  water.  Failure  to  report 
will  jeopardize  the  continued  delivery  of  irrigation  water. 

It  will  not  be  necessary  for  you  to  complete  basic  reporting  forms  again  unless  one  of  the  three  following 
events  takes  place: 
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1  Your  owrwrship  or  leasing  arrangements  change,  in  which  case  you  must  inform  the  district 
of  the  change  either  verbatty  or  in  writing  within  15  days  of  the  change  and  submit  a  new  reporting 
form  within  30  days  ol  the  change. 

2.  You  make  an  irrevocable  election,  in  which  case  you  must  complete  a  certification  form. 

3,  Your  district  amends  its  contract  with  the  United  States  and  becomes  subject  to  the  discretior^ry 
provisions.  In  this  case,  you  must  complete  a  certification  form,  unless  you  hold  land  only  irKJirectly 
through  a  legal  entity.  If  you  hold  land  o»»ly  indirectly,  you  may  choose  to  fill  out  certification  forms. 
(Refer  to  explanation  in  paragraph  2  on  the  first  page  of  these  instructions.) 

However,  even  if  none  of  these  events  takes  place,  each  year  you  must  verify  that  your  most  recently 
submitted  reporting  form  remair>s  valild  Your  district  office  will  send  you  a  verification  form  to  fill 
out  each  year. 

Which  forms  to  fill  out 

If  you  have  determined  that  you  or  your  organization  is  subject  to  prior  law,  the  next  step  is  to  decide 
which  form  or  forrrts  to  fill  out. 

There  are  five  forms  in  this  booklet  (two  copies  of  each  form).  MOST  FARMERS  AND  LANDOWNERS 
HOWEVER,  NEED  TO  COMPLETE  ONLY  THE  FIRST  FORM,  "INDIVIDUALS  REPORT  OF  LANDHOLDINGS." 
The  following  summaries  will  help  you  to  determine  which  form  or  forms  you  need  to  complete. 

1  Individuals  and  single  families  (see  definition  of  "family"  following  these  instructions)  whose 
total  holding  of  irrigable  and  irrigation  land,  both  directly  and  through  part  ownership  in  entities, 
is  greater  than  40  acres  westwide,  must  complete  Form  7-21 90.  "Individual's  Report  of  Landholdings." 
With  the  exception  of  trusts,  all  legal  entities  which  are  composed  solely  of  an  individual  or  a  single 
family  must  complete  Form  7-2190.  Holdings  of  dependents  must  be  included  on  their  parents' 
or  legal  guardians'  Form  7-2190;  dependerrts  may  not  complete  separate  forms.  If  you  hold  land 
in  more  than  one  name  -  for  example,  some  land  in  your  own  name,  and  some  land  in  the  name 
of  a  family  corporation  -  you  must  report  all  such  land  on  one  Form  7-2190.  Part  owners  and 
beneficiaries  who  own  or  lease  land  only  indirectly  through  a  legal  entity  that  holds  land  in  a  district 
subject  to  the  discretior^ry  provisions  of  the  RRA  may  use  this  form  only  if  they  wish  to  remain 
subject  to  prior  law.  If  such  part  owners  or  beneficiaries  do  not  wish  to  remain  subject  to  prior 
law.  but  instead,  desire  to  conform  to  the  discretionary  provisions,  of  the  RRA,  they  must  certify 
their  holdings  using  Form  7-2180,  "Individual's  Certificate  of  Landholdings." 

2.  All  trusts,  even  if  composed  solely  of  members  of  a  single  family  (see  definition  of  "family" 
following  these  instructions),  and  other  legal  entities  such  as  corporations,  partnerships,  joint 
tenancies,  and  tenancies-in-common,  that  are  not  composed  solely  of  members  of  a  single  family, 
must  complete  Form  7-2191 ,  "Multiple  Ownership  Rep>ort  of  Landholdings."  Entities  that  are  composed 
of  more  than  one  family  must  complete  Form  7-2191.  even  if  the  families  are  related. 

3.  If  you  are  a  lessee  that  has  previously  completed  Form  7-2190.  7-2191,  or  7-2194,  and  need 
to  report  a  change  in  leaseholdings  only,  you  may  report  those  changes  u^ing  Form  7-21 95,  "Leasing 
Change  Form."  Any  changes  in  leases,  including  termination  of  existing  agreements,  must  be  reported 
by  both  the  landowner  and  the  lessee.  By  signing  a  lessee's  Form  7-2195,  an  owner  can  satisfy 
the  requirements  to  report  changes  in  his/her  farming  arrangements. 

4.  If  you  own  and/or  lease  land  above  certain  thresholds.  Forms  7-2190,  7-2191,  and  7-2194 
will  direct  you  to  complete  Form  7-2198,  "Application  for  Designation  of  Nonexcess  Land,"  and/or 
Form  7-2199,  "Application  for  Selection  of  Non-Full-Cost  Land."  You  need  not  complete  these  forms 
unless  the  instructions  for  Forms  7-21 90.  7-2191 ,  or  7-21 94  so  indicate. 

If  the  landholder  is  an  agency  of  Federal.  State,  or  local  government  or  a  religious  or  charitable 
organization,  none  of  the  forms  listed  above  are  to  be  used  for  making  an  ownership  declaration.  Such 
entities  must  contact  their  district  office  or  offices  for  the  proper  form.  Agencies  of  Federal,  State, 
County,  City,  or  other  levels  of  local  government  which  hold  more  than  40  acres  of  irrigable  and/ 
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or  irrigation  land  westwide  must  submit  Form  7-21 93.  "Governmental  Agency's  Report  of  Landholdings  " 
Religious  or  charitable  organizations  which  are  exempt  from  taxation  under  Section  501  of  the  Internal 
Revenue  Code  of  1954,  and  which  hold  more  than  40  acres  of  irrigable  and/or  irrigation  land  westwide 
must  submit  Form  7-2194,  "Religious  or  Charitable  Organization's  Report  of  Landholdings. " 

Filling  out  the  forms. 

Once  you  have  determined  which  form(s)  you  must  complete,  follow  the  instructions  for  completing 
that  form  carefully  and  complete  the  form(s).  If  you  have  questions,  contact  your  district  or  Bureau 
ot  Reclamation  office. 

Be  sure  to  break  down  land  parcels  as  far  as  necessary  to  ensure  accurate  reporting.  For  examole 
a  quarter  section  of  land,  half  of  which  is  operated  by  the  owner,  and  half  of  which  is  operated  by 
a  lessee,  should  be  listed  as  two  separate  80-acre  parcels. 

On  all  forms,  individuals  and  families  must  give  the  street  address  or  rural  route  number  of  their 
residence.  Similarly,  legal  entities  must  give  their  street  address  or  rural  route  number  Post  office 
box  numbers,  attorneys'  addresses,  relatives'  addresses,  "c/o "  addresses,  etc..  are  not  acceptable  in 
place  of  street  addresses.  Post  office  box  numbers  may  be  used  only  if  no  other  address  for  the  landholder 
exists.  If  the  mailing  address  differs  from  the  residential  address,  it  is  also  required;  please  enter  the 
mailing  address  on  the  back  of  the  form  or  where  indicated. 

Any  unauthorized  alteration  made  to  any  reporting  form  will  render  that  form  invalid. 

When  you  finish  the  form  or  forms,  sign  them  and  return  them  to  your  district  office.  Please  remember 
oSie    ^°"  '"  '"°^®  ^^*"  °"®  *''**"*^*'  ^°"  """^^  ^"'""'*  *  reporting  form  to  each  district 

Please  be  aware  that  the  completion  of  reporting  forms  does  not  guarantee  your  land's  eligibility  for 
rif'.®!!!?  Jf°"  own  less  than  160  acres.  For  example,  excess  land  (see  definitions)  which  has  not 
been  placed  under  recordable  contract,  and  land  acquired  from  excess  status  without  Federal  price  approval 
IS  generally  ineligible  for  Reclamation  project  irrigation  water  deliveries. 

If  you  lease  land  to  or  from  another  individual  or  entity,  please  inform  the  lessees  or  lessors  of  their 
obligation  to  certify  or  report.  If  either  the  lessee  or  lessor  fails  to  report,  the  eligibility  of  the  land  to 
receive  irrigation  water  will  be  jeopardized.  w        t" 

It  is  recommended  that  you  keep  a  copy  of  your  reporting  form(s)  for  your  own  records. 
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DEFINITIONS 

Following  are  the  definitions  of  some  of  the  terms  used  in  these  forms  and  instructions.  Please  refer 
to  these  definitions  whenever  the  meaning  of  a  term  is  not  clear  to  you. 

Contract  operator:  An  individual  or  legal  entity  other  than  the  owner,  lessee,  or  sublessee  that  performs 
part  or  all  of  the  farming  operations.  Excepted  are  spouses,  minor  children,  and  hired  employees  for 
whom  Social  Security  is  paid.  (See  definition  of  "Operator.") 

Dependent:  The  term  "dependent"  means  any  natural  person  within  the  meaning  of  the  term  dependent 
in  the  Internal  Revenue  Code  of  1954  (26  U.S.C.  152)  as  it  may  be  amended  from  time  to  time. 
Landholdings  of  a  person  who  is  someone's  dependent  for  income  tax  purposes  must  be  reported 
on  the  same  form  as  landholdings  of  the  dependent's  parent(s)  or  legal  guardian(s). 

Description:  This  refers  to  a  legal  description  of  the  land  in  question,  or  a  county  assessor's  parcel 
number  where  required  by  the  district.  In  a  legal  description,  detail  beyond  the  quarter  section  is  not 
necessary,  except  on  Forms  7-2199  and  7-2199.  Thus,  an  example  of  a  legal  description  might  read 
either  "SE  1/4,  Section  22.  T3N,  R2W,  3rd  P.M."  or  "APN  026-051-28." 

Discretionary  provisions  of  the  Reclamation  Reform  Act  of  1982:  This  refers  to  sections  203-208  of 
the  Reclamation  Reform  Act,  which  provide  for  increased  ownership  entitlements  and  full-cost  pricing 
of  water.  Districts  and  individuals  may,  at  their  discretion,  choose  to  become  subject  to  the  discretionary 
provisions,  or  to  remain  subject  to  prior  acreage  limitation  law. 

District  or  irrigation  district:  Any  entity  which  has  a  contract  with  the  United  States  for  the  delivery 
of  Reclamation  project  water.  The  term  "District,"  as  used  in  these  forms,  could  refer  to  a  canal  company, 
irrigation  company,  water  user  association,  ditch  company,  water  company,  drainage  district,  etc. 

Effective  date  of  agreement:  The  effective  date  of  a  farm  operation  agreement  or  lease  is  either  the 
date  the  agreement  was  entered  into  or  the  effective  date  as  specified  in  the  agreement. 

Excess  land:  Irrigable  land,  other  than  exempt  land,  owned  by  any  landowner  in  excess  of  the  maximum 
ownership  limitation  under  the  applicable  provision  of  Reclamation  law. 

Family:    A  married  couple  and  their  dependents. 

Federal  Employer's  Identification  Number  (FEIN):  A  unique  number  assigned  to  businesses  by  the  Internal 
Revenue  Service. 

Irrevocable  election:  A  legally  binding  decision  by  a  landholder  to  conform  to  the  discretionary  provisions 
of  the  Reclamation  Reform  Act  of  1982.  An  irrevocable  election  becomes  official  when  a  landholder 
submits  an  irrevocable  election  form  to  the  Bureau  of  Reclamation.  If  an  entire  district  elects  to  amend 
Its  contract  to  conform  with  the  acreage  entitlerhent  and  pricing  provisions  of  the  Reclamation  Reform 
Act  of  1982,  all  direct  landholders  in  the  district  automatically  are  subject  to  these  provisions  without 
making  an  irrevocable  election.  A  landholder  is  subject  to  prior  law  until  either  an  irrevocable  election 
is  made  or  the  district  amends  its  contract  to  conform  to  the  discretionary  provisions  of  the  Reclamation 
Reform  Act  of  1982. 

Irrigable  land:  Land  which  is  part  of  a  specific  Reclamation  project  and  for  which  a  Reclamation  project 
water  supply  is,  can  be,  or  is  planned  to  be  provided.  Areas  occupied  by  homesites,  farm  buildings, 
permanent  feedlots,  permanent  equipment  storage  yards,  public  roads,  and  other  permanent  facilities, 
are  not  included  in  irrigable  acreage. 

Irrigation  land:  All  irrigable  land  (see  preceding  definition)  receiving  irrigation  water,  and  other  land 
receiving  irrigation  water. 

Irrigation  water:  Water  made  available  for  agricultural  purposes  from  the  operations  of  Reclamation  project 
facilities  pursuant  to  a  contract  with  the  Secretary  of  the  Interior. 
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Landholding:  Land  served  with  irrigation  water  which  is  owned  and/or  operated  under  the  tease  bv 
an  individual  or  legal  entity. 

Lease:  Contract  by  which  one  party  gives  to  another  the  use  and  possession  of  land  for  a  specified 
time  and  for  agreed  upon  payments,  and  by  which  the  lessee  assumes  the  economic  risk  in  the  operation 
and  management  of  the  leased  land.  The  Reclamation  Reform  Act  of  1982  requires  that  all  leases 
of  land  receiving  irrigation  water  must  be  written,  and  available  for  the  Department  of  the  Interior's 
inspection.  See  also  definition  of  'Term  of  lease." 

Legal  entity:  Any  business  or  property  ownership  arrangement  established  under  State  or  Federal  law 
mcludmg.  but  not  limited  to.  corporations,  partnerships,  associations,  joint  tenancies,  and  tenancies- 
in-common. 

Nondiscretionary  or  Self-enacting  provisions  of  the  Reclamation  Reform  Act  of  1982  This  refers  to 
sections  209-230  of  the  Reclamation  Reform  Act.  These  provisions  cover  a  wide  range  of  tooics  and 
apply  to  all  Reclamation  districts. 

Operator:    An  individual  or  legal  entity  that  conducts  farming  operations  by  either  doing  or  supervising 
all  or  a  portion  of  the  work.  The  operator(s)  of  a  given  parcel  may  be  the  owner,  a  lessee,  a  sublessee 
contract  operator(s).  or  a  combination  of  the  above. 

Prior  law:  The  Reclamation  Act  of  1902  and  other  laws  which  v«^e  in  effect  before  the  Reclamation 
Reform  Act  of  1 982  was  enacted,  and  which  address  acreage  limited  by  law. 

Reclamation  Reform  Act  of  1982:    An  act  signed  into  law  by  President  Reagan  on  October  12   1982 
which  gave  districu  and  individuals  the  option  of  remaining  subject  to  prior  Reclamation  law  or  electing 
to  become  subject  to  the  increased  acreage  entitlement  and  full-cost  pricing  provisions  of  the  new 
law.  The  new  law  also  permits  the  Secretary  of  the  Interior  to  collect  the  information  on  landholdings 
necessary  to  administer  acreage  limitation  law. 

Term  of  lease:    For  leases  which  were  in  effect  on  October  12.  1982.  the  term  of  the  lease  refers  to 
,c?«i""5  '•"J*""^  o"  «^«  •••«•  on  that  date.  For  leases  which  went  Into  effect  after  October  12 
1 982,  this  refers  to  the  actual  term  of  the  lease  on  the  day  it  went  into  effect. 

Westwide:  The  17  Western  States  in  which  Reclamation  projects  are  located.  Upon  your  request  the 
Bureau  of  Reclamation  or  your  district  can  provide  a  list  of  all  districts  westwide  which  are  subject 
to  Reclamation  law.  uujcvi 
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7-2100  (8-80 

Bureau  of  Itaciamation 

INSTRUCTIONS  FOR  "INDIVIDUAL'S  REPORT 
OF  LANDHOLDINGS."  FORM  7-2190 

PLEASE  REVIEW  THE  GENERAL  INSTRUCTIONS  BEFORE  COMPLETING  THIS 
FORM.  THE  GENERAL  INSTRUCTIONS  EXPLAIN  THE  USE  OF  THIS  FORM. 
GIVE  DEFINITIONS  OF  TERMS  USED  IN  THIS  FORM,  AND  PROVIDE  OTHER 
ESSENTIAL  INFORMATION. 

If  you  own  or  lease  land  in  more  than  one  Reclamation  project  district,  give  all  information  pertaining 
to  those  holdings  on  this  form.  You  must  also  complete  and  submit  a  reporting  form  in  each  district 
in  which  you  own  or  lease  land,  declaring  all  your  landhoidings  each  time  you  submit  this  form.  If  you 
wish,  you  may  make  copies  of  Sections  III  A  IH-B.  and  III.C  of  this  form  to  turn  in  with  the  7-2190  forms 
you  submit  to  other  irrigation  districts,  rather  than  rewriting  these  sections  each  time.  If  you  need  extra 
forms,  please  contact  your  district  office. 

If  you  determine,  based  on  the  General  Instructions,  that  you  must  report  the  interest  you  hold  in  an 
entity  or  entities,  you  should  obtain  a  copy  of  each  entity's  Form  7-2191.  "Multiple  Ownership  Report 
of  Landhoidings,"  or  Form  7-2181,  "Multiple  Ownership  Certificate  of  Landhoidings."  By  referring  to 
the  information  contained  on  the  entity's  form,  you  can  ensure  that  the  information  on  entity  landhoidings 
which  you  report  is  both  accurate  and  reliable.  If  such  an  entity  (or  entities)  holds  irrigable  or  irrigation 
land  in  more  than  one  district,  you  must  also  submit  a  report  in  each  of  those  districts. 

Item-by-ltem  Instructions    (Please  type  or  print  all  answers.) 

Section  I:  Print  the  name  of  the  district  in  which  you  are  submitting  this  form.  Print  your  name  and 
social  security  number  and,  if  you  are  married,  your  spouse's  name  aruj  social  security  number.  If 
you  hold  land  in  the  name  oif  an  individual  or  husband/wife  corporation  (or  other  entity  owned  entirely 
by  you.  your  spouse,  arnl/or  your  dependents),  print  that  name  in  the  space  marked  "OTHER  NAMES 
IN  WHICH  YOU,  YOUR  SPOUSE,  AND/OR  YOUR  DEPENDENTS  HOLD  IRRIGABLE  OR  IRRIGATION  LAND  ■ 
Any  other  names  in  which  irrigable  or  irrigation  land  is  held,  such  as  your  dependents'  names,  maiden 
names,  etc.,  must  also  be  listed  here. 

Section  II:  The  purpose  of  Section  II  is  to  determine  whether  you  are  subject  to  the  discretionary 
provisions  and  if  you  should  continue  to  complete  this  form.  IF  YOU  ANSWER  TES"  TO  EITHER  II.A 
OR  II.B.  DO  NOT  COMPLETE  THIS  FORM.  CONTACT  YOUR  DISTRICT  OFFICE  TO  OBTAIN  THE  PROPER 
FORM. 

To  answer  question  II.C,  place  a  check  in  the  box  which  indicates  the  landholder's  dependency  status 
under  the  Internal  Revenue  Code,  if  the  answer  is  "yes,"  the  landholder  should  be  included  on  his/her 
parents'  or  legal  guardians'  Form  7-21 90. 

Section  III:  Use  Section  \\\A  to  report  all  irrigable  and  irrigation  land  in  which  you.  your  spouse, 
and/or  your  dependents  own  a  100%  interest.  Use  Section  III.B  to  report  all  irrigable  and  irrigation 
land  leased  from  other  parties  by  you,  your  spouse,  and/or  your  dependents,  or  by  entities  in  which 
you,  your  spouse,  and/or  your  dependents  own  a  100%  interest.  Use  Section  III.C  to  describe  your 
interest  as  a  part  owner  or  beneficiary  of  an  entity  or  entities  which  own  or  lease  irrigable  or  irrigation 
land.  Any  such  irrigaMe  or  irrigation  land,  whether  within  or  outside  of  the  district  in  which  you  are 
submitting  this  form,  must  be  listed  in  Section  III.  If  you  are  unsure  about  whether  a  parcel  must 
be  considered  "irrigable  land"  or  "irrigation  land."  please  refer  to  the  definitions  of  these  terms  located 
in  the  front  of  this  booklet.  If  you  are  still  unsure,  contact  the  office  of  the  district  in  which  the  land 
is  located  or  your  nearest  Bureau  of  Reclamation  office  for  assistance. 

Section  III.A:  In  Column  1,  give  the  name  of  the  district  in  which  the  parcel  you  are  describing  is 
located.  If  you  hold  land  in  more  then  one  district,  grouping  the  parcels  tiy  district  will  make  it  easier 
for  you  to  summarize  your  landhoidings  in  Section  III.D. 

In  Columr;  2.  please  provide  a  legal  description  accurate  to  the  quarter  section,  or  an  assessor's  parcel 
number  if  your  district  office  so  requires. 
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In  Column  3.  answer  according  to  the  date  titfe  to  the  parcel  was  transferred  into  your  name<s). . 

In  Column  4,  place  a  check  in  the  box  which  indicates  how  each  parcel  is  being  operated. 

In  Column  5.  give  the  name  and  address  of  the  operator  or  lessee  if  the  land  is  operated  or  leased 
by  another  party. 

In  Column  6.  the  effective  date  of  an  agreement  is  either  the  date  of  the  lease  (or  any  other  operation 
agreement)  was  entered  into,  or  the  effective  date  as  specified  in  the  agreement. 

In  Column  7,  "Number  of  acres"  of  each  parcel  should  be  rounded  to  the  nearest  acre. 

Section  III.B:  Section  III.B  is  similar  to  Section  III.A  except  that  it  applies  to  land  you.  your  spouse, 
and/or  your  dependents  lease  from  another  party.  Enter  the  district  name,  legal  description,  effective 
date  of  agreement,  and  number  of  acres  for  each  leased  parcel  as  discussed  in  the  instructions  for 
Section  III.A  above. 

In  Column  3,  enter  the  name  of  the  owner  of  each  parcel. 

In  Column  4,  indicate  whether  you  operate  each  parcel  yourself,  or  whether  another  party  operates 
the  parcel. 

If  you,  your  spouse,  and/or  your  dependents  do  not  hold  a  part  interest  in  any  entities  that  hold  irrigation 
land,  skip  Section  III.C  and  proceed  to  Section  III.D. 

Section  III.C:  In  Column  1 ,  print  the  name  of  the  district  in  which  the  entity  holds  irrigable  or  irrigation 
land.  It  is  recommended  that  all  holdings  of  entities  in  one  district  be  listed  before  starting  with  holdings 
in  other  districts.  Grouping  your  listings  "by  district"  rather  than  "by  entity"  will  make  it  easier  for 
you  to  complete  the  summary  in  Section  III.D. 

In  Column  2,  print  the  correct  name  of  the  entity(s)  in  which  you,  your  spouse,  and/or  your  dependents 
hold  an  Interest.  Do  not  include  entities  owned  by  or  benefiting  more  than  25  persons  if  your  interest 
is  4  percent  or  less,  or  amounts  to  40  acres  or  less.  If  the  entity  has  holdings  in  more  than  one 
district,  you  may  need  to  enter  the  entity's  name  more  than  once. 

In  Columns  3  and  4.  enter  each  entity's  Federal  Employer's  Identification  Number,  if  applicable,  and 
check  the  box  that  most  accurately  describes  the  entity.  The  heading  "DISCRETIONARY  TRUST"  refers 
to  a  trust  that  is  subject  to  the  discretionary  provisions  of  the  RRA;  a  corporation,  partnership,  joint 
tenancy,  or  any  other  entity  subject  to  the  discretionary  provisions  would  fall  under  the  heading  "OTHER 
DISCRETIONARY."  Similarly,  the  heading  "PRIOR  LAW  CORPORATION"  refers  to  a  corporation  that 
remains  subject  to  prior  law;  all  other  prior  law  legal  entities  such  as  trusts,  partnerships,  etc..  fall 
under  the  heading  "OTHER  PRIOR  LAW." 

In  Columns  5  and  7,  enter  the  number  of  irrigable  and  irrigation  acres  owned  and  leased  by  each 
entity  in  each  district  to  the  nearest  acre.  Note:  In  Columns  5  and  7,  part  owners  leasing  land  to 
or  from  an  entity  In  which  they  hold  an  interest  may  subtract  any  acreage  they  have  included  as 
part  of  their  own  landholding  in  sections  III.A  and  III.B.  Such  part  owners  must  use  footnotes  to  briefly 
explain  these  subtractions  on  the  back  of  the  form. 

In  Column  6,  answer  according  to  the  date  the  legal  entity  acquired  title  to  the  land,  or  according 
to  the  date  you  acquired  an  interest  in  the  entity,  whichever  is  later. 

In  Column  8,  enter  the  percentage  interest  you,  your  spouse,  and/or  your  dependents  hold  in  each 
entity. 

In  Column  9.  multiply  the  acreage  from  Column  5  by  the  percentage  (in  decimal  form)  from  Column  8. 
For  example,  if  Column  5  reads  "160"  (acres)  and  Column  8  reads  "50"  percent,  the  correct  entry 
in  Column  9  would  be  "80."  Column  10  uses  a  similar  procedure:  in  Column  10.  multiply  the  acreage 
from  Column  7  by  the  percentage  in  Column  8. 


Section  UI.D:  Acreages  reported  in  Sections  III.A.  HIB.  and  HI.C  are  totaled  and  summarized  here. 
Columns  are  provided  for  up  to  five  other  districts  in  which  you  may  hold  irrigable  or  irrigation  land. 

Please  note  that  if  the  "total"  column  of  line  D.3  exceeds  160  acres  (320  acres  for  a  married  couple, 
if  each  spouse  holds  an  equal  interest)  or  if  you  own  any  excess  land,  you  must  submit  Form  7-2198, 
"Application  for  Designation  of  Nonexcess  Land"  with  this  form.  If  the  spouses'  interests  in  the  land 
are  not  equal,  and  if  more  than  160  acres  are  owned,  contact  your  district  or  Bureau  office  for  guidance. 

If  the  "total"  column  of  line  D.6  is  greater  than  zero,  and  if  the  "total"  column  of  line  0.7  exceeds 
1 60  acres  (32C  acres  for  a  married  couple,  if  each  spouse  holds  an  equal  interest),  you  must  submit 
Form  7-2199.  "Application  for  Selection  of  Non-Full-Cost  Land"  with  this  form.  Form  7-2199  must 
also  be  completed  if  you  own  land  subject  to  an  extended  recordable  contract. 

Section  IV:  The  street  address  or  rural  route  number  of  your  residence  is  required.  Attorneys'  addresses, 
relatives'  addresses,  "c/o"  addresses,  etc.,  are  not  acceptable  as  residential  addresses.  Post  office 
box  numbers  may  be  used  only  if  no  other  address  ensts.  If  your  mailing  address  differs  from  your 
residential  address,  it  is  also  required;  please  enter  the  mailing  address  on  the  back  of  the  form.  The 
remainder  of  this  section  is  self-explanatory.  Please  read  it  carefully  and  sign  it.  The  statements 
concerning  the  reporting  of  changes  in  information,  written  leases,  the  terms  of  such  leases,  and  holdings 
of  spouses  and  dependents  are  requirements  of  Reclamation  law. 

ANY  QUESTIONS  YOU  MAY  HAVE  SHOULD  BE  ADDRESSED  TO  YOUR  DISTRICT  OR  NEAREST  BUREAU 
OF  RECLAMATION  OFFICE. 
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B<a*«u  o<  Raclamalion 


PLEASE  FOLLOW  THE  MSTRUCTIONS 

CARffULLY    WHEN  COMPLETMQ  THIS  FORM. 

lAttech  addHlocMl  ww«  If  n«cOTMry> 


FOR  OISTRCT    USE   ONLY: 


OCON  NO. 


NOIVDUAL'S   REPORT  OF  LANDHOLOMOS 

R«qur«d  by  lh«  R«cl«n«ion  Rtfoim  Act  of    1982 


FORM  7-2 ISO 


0MB  aEARANCE  NOj 
EXPRATON  DATE: 


1006-0005 


OetrKt  Nam* 


SECnOW  t  DISTRICT  AND  LANDHOLDER  PENTFICATIOfI 


LandhoUar 


Nsn* 


Social  S«cur^  Nkrrbw 


Spous* 


Nvnt 


Social  Sscurity  ht^rrbw 


OUMT  namas.  or  imhim  of  •ntilias.  in  wfticn  you.  your  spouM. 
iiM'or  yotf  MpwMants  hold  irtigabi*  or  irrigation  land,  (inekida 
only  thoso  antitias  in  wnicn  you.  your  tpousa.  anwor  your 
dapandants  e«Mi  too  porcam  of  tha  stock  or  mtarasM 


SECTION  It  LANDHOLDER  $TATU8 


A.  H»e  you  dv^r  dractly  ovimdd  or  toasdd  rriuation  land  in  arv  district  wheh  has  amdnddd  Hs  contract  with  thd  Unitsd  States  for  confonrwKd  to  thd 
dscratonary  provisiora  of  th*  Reclamation  Reform  Act  of  1982,  or  has  entered  nto  a  new  contract  with  the  United  States  after  October  12,  1982?      Qves 
(If  you  do  not  know,  please  ask  a  district  officaU Q;ijo 


B.  Have  you  personally  made  an  rrevocable  election  to  conform  to  the  discretcnary  provisons  ot  the  Reclamation  Reform  Act  of  1982? 


r  YOU  ANSWERED  ■YES'  TO  EITHER  OF  THE  PRECEDMQ  OUESTIONS,  DO  NOT  COMPLETE  THIS  FORM. 
CONTACT  YOUR  DISTRICT  OFFICE  TO  OBTAW  THE  PROPER  FORM. 


Qves 
□no 


C.  Are  you  curned  Ma  dependent   withn  the  meaning  of  the  Intemal  Revenue  Code?  (Oependw>ts  must  be  inckjded  on  their  parents'  or  legal 
guardians   Form  7-2190J  »•  »- 


SECTION  Ht  LANDHOLOWQS 


Dves 
Dno 


ft"iiSI«  !i.IJ^£i*HinJ-.r^'?f-I?2  S?LR55JS?  ^*"*"<'1  5  ^"O  •  100  percent  interest  is  owned  by  you,  your  spouse,  and/or  you-  dependents.  If  the  i»d  is  located 
hl^^ti  fi,?ITi.*"5!I£i  K2J£h^--5"5?  ■?.'  f*"". '^  *•?"*'  '•>  'K'WWd^  your  sumtarizaiion  of' acreages  in  section  HUD.  In  coknw  3,  check  the  box  that  indicates 
hS^Sir'^iSi  i3-i^^  Sl2^«*«/Lr'^K«  .1Kl,J"7rJ'^..Pir5*'  yourself,  -lessee-  if  you  lease  the  parcel  to  another  party,  and  "other-  if  the  parcel  is  beng  f*med 
py  arwther  party  uwer  an  agreement  ottter  than  a  leas*.  (Attach  addnortai  pages  if  necessaryj 


SiL 


Distrct  N»ne 


i2L 


Legal  Desertion  of  Irrigable 
And  Irrigation  Land 


J3L 


Was  Land 

Acqured  After 

12/06/79? 


Yes 


No 


(4) 


Operated  By: 


J5L 


Name  and  Address  of  Lessee  or 
Other  Party  Operating  Each  Parcel 


_(6L 


Effective  Date 
Of  Agreameru 


Total  Acres 


J2L 


Nimber 
Of  Acres 
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B.  LSI  aH  rrqable  and  rr^aio"  land  parcels  wesiwide  which  you,  your  spouse,  and/or  your  dependents  lease  from  »x)ther  party.  If  the  land  is  located  r  rrwre  \h»\  one 
dStrct,  group  yotr  Ustng  of  parcels  by  district  to  facilitate  your  suifTtareation  of  acreages  r\  section  IILO.  (Attach  additional  pages  if  necessaryJ 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

District  Name 

Legal  Oescrpton  of  krigabie  and  Irrigatcn  Land 

Landowner's  Name 

Operated  Bv: 

Effective  Date 
of  Agreement 

fskmber 
of  Acres 

Self 

Other 

Total  Acres 

C.  List  a«  •ntitias  «  <*Jieh  you,  yo»«-  spouse,  and/or  your  dependents  hold  a  part  (less  than  100  percent)  riterest.  and  which  own  or  lease  rrioahie  or  rrigation  land    as 
defned  n  the  from  of  the  booklet.  You  need  not  ticlude  entities  which  are  owned  by  or  benefit  more  than  25  ridn/iduals,   provided  the  rterest  you,  yoi?  spouse    aiS/or 
yo**  dependents  hold  is  4  percent  or  less,  or  amounts  to  40  acres  or  less.  Group  yoi«-  listngs  by  district  r\  order  to  make  it  easier  to  si/rmarize  your  hoW»>gs   in  section 
mo.  «  a  ksted  entity  hokls  rrigable  or  rrigation  land  n  more  than  one  district,  it  will  be  necessary  to  enter  the  entity's  name  on  rrwre  th»i  one  ime. 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

Distrct  Name 

Name  of  Entity  Which  Owns 

or  Leases  lrr«able  or  Irrigation 

Land  and  n  Whch  You  Own  an  Interest 

(Exactv  as  »  appears  on  the  entity^ 

multiple  owrtership  form) 

Entity's  Federal 

Emptoyer^ 

Uentifcation 

NtfTOer 

(If  applicable) 

S3i"&.iJS? 

Nimber  of 

Irrigable  ar>d 

rrigation  Acres 

Owned  by  the 

Entity  m  Each 

District 

Nimber  of 

Irrigable  and 

Irrigation  Acres 

Leased  by  the 

Entity  n  Each 

District 

Percent- 
age of 
interest 

You  Hold 

In  Each 

Entity 

Owned 

Acreage 
AtirOuiadie 

to  Your 

Interest 

t\  the  Entity 

(Col.  5  X  Col.  7) 

Leased 

Acreage 
Attributable 

to  Your 

Interest 

r\  the  Entity 

(CoL  6  X  CoL  7) 
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p.  Landhoidy^g  Summary 


1.  Emtr  the  total  rnmber  of  rrigabio  and  rrigaton  acras 
owned  (from  Section  IILA). 


2.  Enter  the  total  nimber  of   rrigable  and  rrigaton  acres  owned 
through  entities  (If  any)  as  reported  m  Section  IILC,  Cohinn  9. 


3.  Total  irrigable  and  rrigaton  acreage 
owned  (add  lines  0.1  and  0.2). 


4.  Enter  the  total  mmber  of  rrigable  and  rrigation  acres 
leased  (from  Secton  III.B). 


5.  Enter  the  total  number  of  rrigable  and  irrigMion  acres  leased 
through  entities  (if  ar>y)  as  reported  in  section  IILC.  Cokmn    10 


6.  Total  rrigable  and  rrigation  acreage 
leased  (add  ines  0.4  and  0.5). 


7.  Total  irrigable  and  rrigaton    acreage  owned  and  leased 
(add  hnes  0.3  and  0.6). 


SECTION   lit  LAWDHOLDIWQ<  ICowtlnuedt 


This  Oistrici 


Nunber  of  Acres 


Other  Octricts 


Total 


-VSticAfSS  foSasiUaS  V"nS?)(C(II  ISas.'""  """•'-'•«  "*•.«-»•..«  i»i«  «  ««  „.«,,  .t,^^^  .„„  ^  J  ^  ^^,  ,L  2K 


l^'-^z.sirrj  %&'  ^jfSi.sr^%^cM-'js!;SSr&,i  a^',igr„'ga-jy.-auj  r;rrfe"»na  rgjs&g  nsuizs;.^ 


SECTION   IV:  8I0WATUBE 


Attention:  Thia  declvatlon  must  be  slgnMl.  Urn*  tt»  fellowim  pmorwha 
before  t||nlng.  t—^^^ 

Under  the  provisons  of  18  U.S.C.  1001,  it  is  a  crtne  punishable  by  5  ye»s 
mprsormem  or  a  fne  of  up  to  SI 0,000,  or  both,  for  »iy  person  Rnowngiy 
and  wiHfuiiy  to  Submit  or  cause  to  be  submitted  to  any  agency  of  the  United 
States  any  false  or  fraudulent  statemenKs)  as  to  any  nr^atter  wiihn  the  agency's 
jirisdietion. 


Landholder^  Signature 


Spouse's  Signature 


Landholder^  Residential  Street  Address  or  Rural  Route  Nunber 


I  (we)  attest  that  the  nfonmation  provided  herein  a  true,  acciraie,  and 
complete  to  the  best  of  my  (our)  knowledge  and  agree  that  any  change  i\  the 
nfomrviton  comared  n  this  report  will  be  provided  verbally  to  the  district 
frst  named  withn  15  ds/s  of  such  change,  and  that  new  fomw  will  be 
si*)mitted  withn  30  d»/s  of  such  change.  I  (we)  also  attest  that  «iy  leases  of 
land  recekfng  irrigation  water  to  which  I  (we)  am  (are)  a  party  are  (1)  written, 
and  (2)  have  temis  wheh  do  not  exceed  10  years  except  with  the  wprovai 
of  the  Bure»j  of  Reclamaton  n  regard  to  perennial  crops,  but  which  r\  no 
case  exceed  25  years,  i  (we)  further  attest  that  all  rrigable  vxl  rrigaton 
landhoWrigs  of  both  spouses  and  any  dependents  (if  applicable),  whether  held 
drectly  or  ihrouj^  entities,  have  been  reported  on  ths  form. 


City  and  State 


Zv  Code 


Telephone  Ntmber  (include  area  code) 


Data 


The  report  is  requred  by  Pubic  Law  97-293.  Failure  to  report  can  result  r)  prosecuton 
and/or  toss  of  water  delMeries  fomn  Federal  Reclamaton  projects,  mformaion  obtained  m 
this  report  is  protected  by  the  Privacy  Act  of  1974  and  will  be  used  to  a*ninister  the 
acreage  hmdaiion  provisions  of  Reclamation  law.  The  Secretary  of  the  Werior  or  the 
rrigaton  district  may  requre  additonai  nformaton  m  order  to  admmster  these  laws.  The 
Secretary  may  also  requre  a  copy  of  your  lease(s). 

D«ciosure  of  the  Soc*  Security  Nkirber  s  voluntary,  it  is  requested  on  this  form  lo 
facilitate  processing  and  recordKeep«g  by  the  rrigaion  district  and  the  Bureau  of 
Reclamatoa 


PLEASE  RETURN   THIS  FORM  TO  THE  APPROPRIATE    BRIQATION    DISTRICT   OFFICE 
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7-21S1   (e-8S> 

Bureau  of  Reclamation 

INSTRUCTIONS  FOR  "MULTIPLE  OWNERSHIP  REPORT 
OF  LANDHOLDINGS."  FORM  7-2191 

PLEASE  REVIEW  THE  GENERAL  INSTRUCTIONS  BEFORE  COMPLETING  THIS 
FORM.  THE  GENERAL  INSTRUCTIONS  EXPLAIN  THE  USE  OF  THIS  FORM, 
GIVE  DEFINITIONS  OF  TERMS  USED  IN  THIS  FORM.  AND  PROVIDE  OTHER 
ESSENTIAL  INFORMATION. 

All  irrigable  and  irrigation  landholdings  of  the  entity  completing  this  form,  including  landholdings  in  other 
Reclamation  project  districts,  must  be  included  on  this  form. 

Each  entity  must  submit  a  completed  Form  7-2191.  "Multiple  Ownership  Report  of  Landholdings"  in 
each  district  in  which  it  holds  irrigable  or  irrigation  land,  either  directly  or  through  subsidiaries.  If  desired. 
Sections  II,  III,  IV.A,  and  IV.B  may  be  copied  and  submitted  with  the  7-2191  forms  submitted  in  other 
districts,  rather  than  rewriting  these  sections  each  time.  If  extra  forms  are  needed,  please  contact  your 
district  office. 

Holdings  of  subsidiaries  are  counted  against  the  entitlement  of  the  parent  entity.  Therefore,  this  form 
must  be  completed  by  the  ultimate  parent  entity  and  must  fully  disclose  the  identity  and  landholdings 
of  each  subsidiary.  In  the  case  where  a  corporation  which  holds  irrigable  or  irrigation  land  is  owned 
by  more  than  one  other  corporation,  describe  the  ownership  of  the  corporation(s)  in  detail  on  a  separate 
sheet.  Submit  that  sheet  with  this  report,  and  fill  out  this  report  as  completely  as  possible. 

Item-by-ltem  Instructions    (Please  type  or  print  all  answers.) 

Section  I:  Enter  the  name  of  the  district  in  which  you  are  submitting  the  form,  and  check  the  box 
that  best  identifies  the  landholder's  entity  type.  The  landholder  name(s)  should  be  the  name(s)  in  which 
the  land  is  owned  or  leased,  unless  the  landholder  is  a  subsidiary  of  another  entity.  In  that  case, 
the  parent  entity's  name  should  be  given  as  the  landholder,  and  the  subsidiary's  name  should  appear 
on  the  lines  provided.  Indicate  the  State  or  States  in  which  the  landholder  entity  is  established  or 
registered  and  the  entity's  Federal  Employer's  Identification  Number  (FEIN).  The  FEIN  is  required  if 
one  exists  for  the  entity.  Enter  the  names  and  addresses  of  any  subsidiaries  that  own  or  lease  irrigable 
or  irrigation  land.  Finally,  trusts  must  enter  the  names  of  all  the  trust's  grantors. 

Section  II:  The  purpose  of  questions  il.A  and  li.B  is  to  determine  whether  the  entity  is  subject  to 
prior  law  and  if  you  should  continue  to  complete  this  form.  Please  note  that  irrevocable  elections  by 
an  entity's  part  owners  or  beneficiaries  do  not  bind  the  entity  and  are  therefore  not  the  equivalent 
of  an  irrevocable  election  by  the  entity.  IF  YOU  ANSWER  "YES"  TO  EITHER  II.A  OR  MB.  DO  NOT 
COMPLETE  THIS  FORM.  CONTACT  YOUR  DISTRICT  OFFICE  TO  OBTAIN  THE  PROPER  FORM. 

Questions  II. C  and  II. D  -  These  questions  must  be  answered  by  all  trusts.  Check  the  appropriate  boxes. 

Section  III:  Entities  owned  by  or  benefiting  25  or  fewer  persons  must  identify  all  part  owners  or 
beneficiaries.  Entities  owned  by  or  benefiting  more  than  25  persons  must  identify  only  those  part  owners 
or  beneficiaries  who  hold  an  interest  greater  than  4  percent  in  the  entity.  ar>d  whose  interest  amounts 
to  more  than  40  acres.  If  the  entity  is  owned  by  or  benefits  more  than  25  persons,  and  none  of  those 
persons  holds  an  interest  in  the  entity  greater  than  4  percent  or  amounting  to  more  than  40  acres, 
skip  the  remainder  of  Section  III  and  proceed  to  Section  IV. 

All  persons  identified  in  Section  III  must  complete  either  Form  7-2180,  "Individual's  Certificate  of 
Landholdings,"  or  Form  7-2190.  "Individual's  Report  of  Landholdings,"  unless  the  part  owner  or 
beneficiary's  total  holding  of  irrigable  and  irrigation  land  westwide,  both  directly  and  through  entities, 
is  40  acres  or  less.  The  part  owner  or  beneficiary  must  determine  which  of  Forms  7-2180  or  7-2190 
to  complete  based  on  his  or  her  status  under  Reclamation  law.  If  subject  to  the  discretionary  provisions 
of  the  RRA,  the  part  owner  or  beneficiary  should  use  Form  7-2180;  if  subject  to  prior  law,  he  or  she 
should  use  Form  7-2190.  THE  ENTITY  COMPLETING  THIS  FORM  SHOULD  INFORM  ALL  PERSONS 
IDENTIFIED  IN  SECTION  III  OF  THEIR  OBUGATION  TO  CERTIFY  OR  REPORT  IN  ORDER  TO  PROTECT 
THE  LAND'S  EUGIBIUTYTO  RECEIVE  IRRIGATION  WATER. 
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Section  IV:  Use  Section  IV.A  to  report  the  entity's  landownership;  use  Section  IV.B  to  report  land 
leased  by  the  entity  from  other  parties.  Any  irrigable  and  irrigation  land  owned  or  leased  by  the  entity, 
whether  within  or  outside  of  the  district  in  which  this  form  is  being  submitted,  must  be  described 
here.  If  you  are  unsure  about  whether  a  parcel  must  t>e  considered  "irrigable  larKi"  or  "irrigation  land," 
please  refer  to  the  definition  of  these  terms  located  in  the  front  of  this  booklet.  If  you  are  still  unsure, 
contact  the  office  of  the  district  in  which  the  land  is  located  or  your  nearest  Bureau  of  Reclamation 
office  for  assistance. 

Section  IV.A:  In  Column  1 .  give  the  name  of  the  district  in  which  the  parcel  being  described  is  located. 
If  the  entity  holds  land  in  more  than  one  district,  grouping  the  parcels  by  district  will  make  it  easier 
to  summarize  the  entity's  landholdings  in  Section  IV.C. 

In  Column  2,  please  provide  a  legal  description  accurate  to  the  quarter  section,  or  an  assessor's  parcel 
number  if  your  district  office  so  requires. 

In  Column  3,  answer  according  to  the  date  the  entity  acquired  title  to  the  parcel  in  question. 

In  Column  4,  place  a  check  in  the  box  which  indicates  how  each  parcel  is  being  operated. 

In  Column  5,  give  the  name  and  address  of  the  operator  or  lessee  if  the  land  is  operated  by  another 
party. 

In  Column  6.  the  effective  date  of  an  agreement  is  either  the  date  the  lease  {or  any  other  operation 
agreement)  was  entered  into,  or  the  effective  date  as  specified  in  the  agreement. 

In  Column  7,  "Number  of  acres"  of  each  parcel  should  be  rounded  to  the  nearest  acre. 

Section  IV.B:  Enter  the  district  name,  legal  description,  effective  date  of  agreement,  and  number  of 
acres  for  each  leased  parcel  as  discussed  in  the  instructions  for  Section  IV.A  above. 

In  Column  3,  enter  the  name  of  the  owner  of  each  parcel. 

In  Column  4,  indicate  whether  you  operate  the  parcel  yourself,  or  whether  another  party  operates 
the  parcel. 

Section  IV.C:  Acreages  reported  In  Sections  IV.A  and  IV.B  are  summarized  here.  Please  note  that  if 
the  "total"  column  of  line  C.I  exceeds  1 60  acres,  entities  other  than  partnerships,  trusts,  joint  tenancies, 
and  tenancies-in-common  must  complete  Form  7-2198,  "Application  for  Designation  of  Nonexcess 
Land,"  and  submit  that  form  to  the  district  with  the  entity's  Form  7-2191.  Partnerships,  trusts,  joint 
tenancies,  and  tenancies-in-common  which  have  a  total  in  line  C.I  greater  than  160  acres  must  follow 
the  special  instructions  below  to  determine  whether  it  is  necessary  to  complete  Form  7-21 98. 

All  entities  must  also  complete  Form  7-2198  if  they  own  any  excess  land. 

Similarly.  If  the  "total"  column  of  line  C.2  exceeds  zero  and  the  "total"  column  of  line  C.3  exceeds 
160  acres,  entities  other  than  partnerships,  trusts,  joint  tenancies,  and  tenancies-inrcommon  must 
submit  Form  7-2199.  "Application  for  Selection  of  Non-Fult-Cost  Land."  The  aforementioned  types 
of  entities  must  follow  the  special  instructions  below  to  determine  whether  it  is  necessary  to  complete 
Form  7-2199. 

All  entities  that  own  land  subject  to  an  extended  recorded  contract  must  also  complete  a  Form  7-21 99. 

Section  V:  Please  read  this  section  carefully  before  signing.  Note  that  if  the  entity  is  a  joint  tenancy 
or  tenancy-in-common,  all  tenants  or  cotanants  must  sign  the  form  unless  they  have  provided  a  written 
authorization  allowing  one  person  to  sign  for  the  entity.  The  statement  concerning  reporting  of  changes 
in  information,  written  leases,  and  terms  of  such  leases,  are  requirements  of  Reclamation  law.  Also, 
please  note  that  the  entity  must  give  its  street  address  or  rural  route  number.  Post  office  box  numbers, 
attorney's  addresses,  "c/o"  addresses,  etc..  are  not  acceptable  in  place  of  a  street  address.  A  post 
office  bm  number  may  be  entered  only  If  no  other  address  for  the  entity  exists.  H  the  maHing  address 
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differs  from  the  street  address,  it  is  also  required;  please  enter  the  mailing  address  on  the  back  of 
the  form. 

SPECIAL  INSTRUCTIONS  FOR  PARTNERSHIPS.  TRUSTS.  JOINT  TENANCIES.  AND  TENANCIES-IN- 
COMMON:  Because  the  acreage  entitlements  for  partnerships,  trusts,  joint  tenancies,  and  tenancies- 
in-common  are  entirely  dependent  upon  the  number  of  beneficiaries  and  their  individual  entitlements, 
such  entities  which  own  and/or  lease  more  than  1 60  acres  of  irrigation  land  should  use  the  following 
procedure  to  determine  whether  it  is  necessary  to  complete  Form  7-21 98  or  Form  7-21 99: 

On  a  separate  sheet  of  paper,  list  each  part  owner  or  beneficiary  identified  in  Section  III  of  this  form, 
and  give  each  part  owner's  or  beneficiary's  status  (i.e..  qualified  recipient  or  prior  law).  Also  give  the 
number  of  owned  and  leased  irrigable  and  irrigation  acres  which  are  attributable  to  the  interest  held 
by  each  part  owner  or  beneficiary.  Partnerships  must  also  establish  whether  the  partners'  interests  are 
separable.  Unless  you  are  completely  familiar  with  acreage  limitation  law,  you  should  work  with  your 
district  or  nearest  Bureau  of  Reclamation  office  to  determine  whether  each  part  owner  or  beneficiary 
is  within  his  or  her  entitlements,  and  whether  it  is  necessary  for  the  entity  to  complete  Forms  7-2198 
and  7-2199.  Copies  of  these  papers  and  computations  must  be  filed  in  the  district  office  with  the  entity's 
reporting  forms.  Remember  that  in  most  cases,  each  part  owner  or  beneficiary  identified  in  Section  III 
of  Form  7-2191  must  submit  either  Form  7-2190,  "Individual's  Report  of  Landholdings,"  or  Form  2180, 
"Individual's  Certificate  of  Landholdings,"  depending  on  his  or  her  status  and  total  westwide  landhoiding. 

ANY  QUESTIONS  YOU  MAY  HAVE  SHOULD  BE  DIRECTED  TO  YOUR  DISTRICT  OR  NEAREST  BUREAU 
OF  RECLAMATION  OFFICE. 


7-7  i»i  <e-|» 

SuTMu  Of  RaclamMion 


PLEASE  FOLLOW  THE  MSTRUCTIONS 

^*'!S!ihr   «*fNCOMPLET»IQTOBlFORM. 

(Attach  ■ddWIonal  ata—  M  nt* ttyy> 


For  District  Use  Ont/: 


MULTPLE  OWNERSHIP  REPORT  OF  LANOHOLOMQS 

Raqured  by  the  Reciamaton  Reform  Act  of   1982 


OCON  NO. 


C0 

to 


FORM  7-2191 


A  Oistrict  Name 


B.  Type  of  Entity  (Check  one) 

Q  Corporation 

LJ  Pannership 

Q  Joint  Tenancy  or 

Tenancy- in-Common 

n  Trust 

O  Other  (Describe) 


C.  Landholder  Name<s) 


SECTION   t  DISTRICT  AND  LANDHOLPgR  PENTFICATION 


OMB  CLEARANCE  NOj    1006-0005 
EXPfiATON  DATE: 


0.  State(s)  in  which  landholder  is  established  or 
registered  (if  applcable) 


E.  Federal  employer's  identification  nmber  (FEM 
(If  applicable) 


feted'Tle/l^""  °'  *'**'<'«"*s  '^'C"  hold  an  or  a  porion  of  the  rngaton  land 


Subsidiary  Name(s) 


Subsidiary  Address(es) 


G.  Trusts  only  -  enter  grantor  name<s) 


SECTION   It  LANDHOLDER  STATUS 


^..''S.C  iZTr^^^'^o  r^7^cVZr^'Vo.%:i:;rol'*lV^l^^^  «^  contract  wrth 

with  the  unrted  States  after  October   12.  ^Q^oJ^^^^,  kr^w    p^e  Mk  V°'^r^f'n?L!L??^'  °'  '"'^'"^  ■"'»  »  ~^  contract 

R     Use    thi«    AM*;*.,    aw.^^    —    : .■■-      _. -  -  '  1    r       „  _^ 


"■"■"  "■"  "'■'"""    '^'   "*°^'  ^"  vo"  00  "ot  know.  Please  ask  a  district  offfciaO  nYo<nM« 

B.  Has  this  entity  m«ie  ^  rrevocabie  election  to  confom,  ,o  the  discretion^y  provisions  of  the  Recl^ion  R.fom,  Act  of  1982? ij  Z! 


_^_^^^  "^  ^°"  J^!?I??v22l'nL™^JIJ^*iiL**"  '"•  °°  '*°T  COMPLETE  THIS  FORM. 

r   fTn^.«  »»>>  „  .K CONTACT  YOUR  DISTRICT  OFFICE  TO  OMTAM  THE  PROPER  FORM. 

?:.^,:!f'L°''^2Al*ir"^\  revocable  «  the  d«cretion  of  the  yantor  in  such  a  manner  that  r^ocation  results  r  .he  title  to  the 


Dves    Dno 


trusted  land  revertino  either  directly  or  indirect^  to  the  grwtor' 


L"as-.r:'^  rsg;.-s;s.°;  'zis.",x.''^  ssr^xr^sz  s;j^,rg'a.g.„°',>?^j:^r  — 


Dves   Qno 


Dves   Qno 


' '"" """°"  '^'n'S^'^^^^^lSS.'^i^'S-^ZSfSSS^^Z.'^.ir^"'^  To^  .^To^ 


.    ^  .^.,  .  .^ -— SECTION   lit  PART  OWNER/lENgtCURY/QWANTQR     ATTRBUTION 

A.  IS  tha  entity  owned  by,  or  does  it  benefit,  25  or  fewer  persons? 


fhis°°ent'Sy  S^c^i^?!  t°o  ^^y/Tll^'lb^lcrCT^^u^  ^rT^l^T'  '^  «  •"^*»"'**'  *"^  »"  ^'•'•"  i^««-  '^^  *  P-c""'  - 


Dves   Dno 
Dves   Dno 


C.  If  the  answers  to  both  lil.A  and  III3  above  are  -no,"  sk0  the  remarder  of  this  section  and  proceed  to  sec.«n  iv 

«trVut'c';'"^of'';^;;r;h'an''ro'^r.°s:^^  ^oVe^^i^e^sT-^^^.'SS'x^e^dr^rclnt'^'t  V:*Z1^!t;.njr. 'r'^''  -^V.'  '^•«-^'  '^  ">"  -'"V  results  .  an 
or  grantors  to  whom  trusted  land  is  attrtutabie.  all  such  P.rsonsl.^1  bf  ^entSJd  hLVe^egiilelt  of  ,he^  ""'  '^  °'  '"^"^  °^'^''  °'  beneficaries. 


Part  Owner,  Beneficiary,  or  Grantor  Nyne 


Social  Secixity  Nimber 


Percentage  of  Interest  HeM 


s. 

« 


< 
o^ 

u 

Z 

o 


s 

i 

o. 

B 


r>3 


2 

o 

o 

OD 


SECTION   IV:  LANDHOLDINOS 


A.  List  all  rrigabla  md  rrigation  land  parcels  westwide  which  this  entitv  owns.  If  the  land  is  located  in  more  than  one  district,  youp  the  listng  of  pycels  bv  district 
to  facilitate  sumweaton  of  acreages  n  section  IV.C.  h  cokmn  3,  check  the  box  that  nJicates  how  each  parcel  is  be«g  famrwd;  check  -Self'  if  this  enirty  farms 
the  parcel,  Tassee*  if  the  entity  leases  the  parcel  to  another  party,  and  "Other"  if  the  parcel  is  being  farmed  by  another  party  under  an  agreermm  other  thyi  a  lease. 
(Attach  addltonal  pages  If  necessaryj '^ 


-LIL 


District  Name 


J2L 


Legal  Oescrlption  of  Irrigable  and  rrigaton  Land 


Q) 


was  Land 
Acquired  After 
12^06^282. 


v»s 


JUS- 


_i4L 


Operatad  B^ 


S«H 


L*ssa« 


Othf 


J5L 


Name  and  Address  of  Lessee  or 
Other  Party  Operating  Each  Parcel 


JSL 


EffectK/e  Date 
of  Agreerrwnt 


Total  Acres 


J2L 


Ncmber 
Of  Acres 


B.  Lot  all  rrigable  artd  irrigation  land  parcels  westwide  which  this  entity  leases  from  another  party.  If  the  land  is  kjcated  «  more  than  one  district,  group  the  iist»w  of 
parcels  by  district  to  faclWaie  strnmaritatien  of  acreages  in  section  IV.C.  (Attach  addHiofal  pages  if  necessaryj 


JJL 


District  Name 


(2) 


Legal  Oescrlptton  of  Irrigable  and  rrigation  Land 


(3) 


Landowr^er'i  Name 


(4) 


Operated  by: 


Self 


Other 


_I5L 


Effective  Date 
of  Agreement 


JSL 


Iskmber 
Of  Acres 


•n 

(D 
CL 
O 


9 
■I 


< 

2 

o 


s 


Total  Acres 


(a 


CO 


C.  LandhoUing   Sifrmvy 


I.Enter  th«  total  ntmber  of  irrigabto 
and  irrigation  acres  owned 
(From  section  NM. 


2.  Enter  ttte  total  nrrbur  of  irrigable 
and  irrigation  acres  leased 
(from  section  IVB). 


3.  Total  irrigable  and  Irrigation 
acreage  owned  and  leased 
(add  imes  f^.l  md  O^ 


SECTION  IV:  LANDHOLDINQ8  (Continued) 


Nixnber  of  Acres 


This  District 


Other  Districts 


Total 


PLEASE  RBFEW  TO  THE  WSTWUCTIONt  FOR  tECTION  IV.C  TO  DETERMXE   F  fT  IS  NECESSARY   TO  COMPLETE  FORM  7-2 Ut  OW  FORM  7-2 Ht. 
_^ SECTION  V:  SIGNATURE 


Attention:  This  declaration  must  be  signed  by  an  officer  or  authorized  agent  of  the  entity 
to  which  this  form  applies.  If  the  entity  is  a  partnership,  joint  tenancy,  or 
tenancy- in- common,  all  partners,  tenants,  or  co-tenants  must  sign  this  form  unless  they 
h»<e  authorized,  in  wriiina  another  person  or  persons  to  sign  for  them.  All  part  owners 
and  beneficiaries  identified  in  section  W  must  submit  either  Fom>  7-2180,  'fClVOUAL'S 
CERTFCATE  OF  LAhOHOLDIMGS-,  or  Form  7-2190,  'NOIVOUAL'S  REPORT  OF 
LANOHOLONGS*  if  they  own  and/or  lease  more  than  40  acres  of  irrigable  and/or  irrigation 
land  westwide.  The  entity  completng  this  form  should  infomn  aH  such  persons,  along  with 
any  lessors  or  lessees,  of  their  certification  or  reporting  requirements  in  order  to  protect 
the  landt  eligbiliiy   to  receWe  irrigation  water. 

Under  the  provisions  of  18  \XS£.  1001,  i(  is  a  crmne  punishable  by  5  years  inrxjrisomwnt 
or  a  fine  of  up  to  t10,000,  or  both,  for  any  person  knowingly  and  willfully  to  submit  or 
cause  to  be  submitted  to  any  agency  of  the  United  States  any  false  or  fraudulent 
statemeni(s)  as  to  any  matter  within  the  agency^  jurisdiction. 


This  repon  is  required  by  Public  Law  97-293.  Failure  to  report  can  result  in  prosecution 
and/or  loss  of  water  delweries  from  Federal  Reclamation  projects,  hformaton  obtaned  on 
ths  form  is  protected  by  the  PrMracy  Act  of  1974  and  wiU  be  used  to  administer  the 
acreage  limitaiion  provisions  of  Reclamation  law.  The  Secretary  of  the  Interior  or  the 
irrigation  district  may  require  additional  infom^ation  in  order  to  administer  these  laws.  The 
Secretary  m«y  also  require  a  copy  of  your  lease(s). 

0isclos««-e  of  the  Social  Security  Nunber  a  voluntary.  It  is  requested  on  this  form  to 
facUitate  processing  and  recordkeepng  by  the  rrigaton  distrct  and  the  Bureau  of 
Reclamation. 

PLEASE  RETURN  THIS  FORM  TO  THE  APPROPRIATE    IRRlGATON  DISTRCT   OFFCE. 


I  attest  that  the  information  provided  herein  is  true,  accurate,  and  corr^lete  to 
the  best  of  nf>y  knowledge  and  agree  that  any  change  in  the  mfomnation  in  this 
report  will  be  provided  verbal^  to  the  district  first  named  within  15  days  of 
such  change,  and  that  new  fomr>s  will  be  submitted  within  30  days  of  such 
change.  I  further  attest  that  any  leases  of  larxl  receiving  Irrigation  water  to 
which  this  entity  is  a  party  are  (1)  written,  and  (2)  have  terms  which  do  not 
exceed  10  years  except  with  the  approval  of  the  Bureau  of  Reclanruton  r\ 
regard  to  perennial  crops,  but  which  *\  no  case  exceed  25  years. 


3? 
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o 


en 
w 


Sigrature  of  Officer  or  Authorized  Agent  Office  Held 


i 


Other  Requred  Signatures 


Landholder's  Street  Address  or  Rural  Route  Number 


City  and  State 


Zp  Code 


Telephone  Ntmber  (Include   Area  Code) 


Date 


to 


2 
o 
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7-2193  (6-S8) 

Burtau  of  Rtciomation 


INSTRUCTIONS  FOR  "GOVERNMENTAL  AGENCY'S 
REPORT  OF  LANDHOLDINGS."  FORM  7-21 93 

USE  OF  THIS  FORM:  This  form  is  to  be  completed  by  Federal.  State.  County,  and  City  government  agencies 
and  any  other  government  agencies  which  own  more  than  40  acres  of  "irrigable  land"  and/or  "irrigation 
land"  (as  defined  on  the  reverse  side  of  these  instructions)  westwide.  part  or  all  of  which  land  is  located 
in  a  district  which  has  not  conformed  to  the  discretionary  provisions  of  the  Reclamation  Reform  Act 
of  1 982  (RRA).  Use  this  form  to  declare  landholdings  in  a  district  that  remains  subject  to  prior  law;  land 
located  in  districts  that  have  conformed  to  the  discretionary  provisions  must  be  reported  using  Form 
7-21 83,  "Governmental  Agency's  Certificate  of  Landholdings."  Government  agencies  must  report  irrigable 
and/or  irrigation  landholdings  which  are  operated  for  either  revenue-producing  or  non-revenue-producing 
functions. 

Please  refer  to  the  definitions  on  the  reverse  side  of  these  instructions  whenever  the  meaning  of  a  term 
is  not  clear  to  you. 

Agencies  muSt  complete  this  form  for  all  the  irrigable  and  irrigation  land  that  is  owned  within  a  district. 
If  an  agency  owns  irrigable  or  irrigation  land  in  more  than  one  district,  a  separate  form  must  be  completed 
for  each  district  and  bo  submitted  to  the  appropriate  irrigation  district  office.  If  you  need  extra  forms, 
please  contact  your  district  office. 

If  the  agency  leases  irrigable  or  irrigation  land  to  or  from  another  individual  or  entity,  we  request  that 
the  agency  inform  the  lessees  or  lessors  of  their  obligation  to  certify  or  report.  Failure  to  report  by  either 
the  lessee  or  lessor  will  jeopardize  the  land's  eligibility  to  receive  irrigation  water. 

A  reporting  agency  will  not  need  to  complete  this  form  again  unless  the  information  reported  on  this 
form  changes  in  some  way.  If  such  information  does  change,  the  agency  must  verbally  notify  the  district 
of  that  change  within  1 5  days  of  that  change,  and  a  new  reporting  form  must  be  submitted  to  the  district 
within  30  days  of  such  a  change.  If  this  information  does  not  change,  a  verification  to  that  effect  must 
be  signed  and  submitted  annually.  Your  district  will  provide  a  verification  form  for  this  purpose  each 
year. 

After  completing  the  form,  please  detach  it  from  these  instructions  and  return  it  to  the  office  of  the 
district  in  which  the  land  is  located. 

Item-by-ltem  Instructions  (Please  type  or  print  all  answers.) 

Section  I.A:  Give  the  name  of  the  district  in  which  you  are  submitting  the  form.  The  remainder  of 
Section  I  is  self-explanatory. 

Section  II:  When  completing  Sections  II.A  and  II.B,  do  not  list  the  same  land  parcel  more  than  once. 
Please  refer  to  the  definitions  "Description,"  "Irrigable  land."  "Irrigation  land,"  and  "Effective  date 
of  agreement"  which  can  be  found  on  the  reverse  side  of  this  form.  Agencies  need  not  report  leases 
of  less  than  five  acres,  provided  the  total  acreage  leased  by  the  agency  to  the  lessee  in  question  is 
less  than  five  acres. 


"Number  of  acres"  of  each  parcel  should  be  rounded  to  the  nearest  acre. 

Enter  the  name  and  address  of  any  lessee  or  operator  where  indicated,  and  place  a  check  in  the  appropriate 
column  to  Indicate  whether  the  party  named  is  a  lessee  or  an  operator.  Please  refer  to  the  definitions 
of  "lease"  and  "operator"  on  the  reverse  side  of  these  instructions,  as  necessary. 

Section  III:  This  section  is  self-explanatory.  Please  read  it  carefully  and  sign  it.  The  statements 
concerning  written  leases  and  the  terms  of  such  leases  are  requirements  of  the  RRA. 

ANY  QUESTIONS  YOU  MAY  HAVE  SHOULD  BE  DIRECTED  TO  YOUR  DISTRICT  OR  NEAREST  BUREAU 
OF  RECLAMATION  OFFICE. 


FeJwri  RagblBr  /  VoL  59.  No.  166  /  ftiday.  Angnrt  ».  MM  /  WoticCT 


DEFINITIONS 

Following  are  the  definitions  of  some  of  the  terms  used  in  these  forms  and  instructions.  Please  refer 
to  these  definitions  whenever  the  nwaning  of  a  tarm  in  not  dear  to  you. 

Description:  This  refers  to  a  legal  description  of  the  land  in  question,  or  a  county  assessor's  parcel 
nuxnber  if  your  district  so  requires.  In  •  legal  deacription,  deiaU  beyond  the  quarter  section  is  not 
necessary,  except  on  Forms  7-2188  and  7-2taa.  Thus,  an  exaaple  ol  a  legal  dascnpckm  might  read 
either  ~SE  1  /4,  Section  22.  T3N,  R2VVL  3nf  PJWL,"  or  "APN  026-061  -2a'' 

Discretionary  provisioes  of  the  Redemalion  Reform  Act  of  1982:  This  refers  lo  sections  203-208  of 
the  Reclamation  Reform  Act,  which  provide  for  increesed  onvnership  entitteroents  and  full-cost  pricing 
of  water.  DistricU  and  individuals  rnay,  at  their  discralieo;  cheese  to  become  subtsct  to  the  discretionary 
pcovisiens,  or  to  remain  subiect  to  prior  acreege  Umitation  law. 

Effective  date  of  agreement:  The  effective  date  of  a  farm  operation  agreement  or  lease  is  either  the 
date  the  agreement  was  entered  into  or  the  effective  data  aa  specified  in  the ; 


Irrigable  land:  Land  which  is  part  of  a  specific  Reclamation  project  and  for  which  a  Reclamation  project 
water  supply  is.  caa  or  is  plannad  to  be  provMad.  Areas  occupied  by  hoewsttes.  farm  buildings, 
permanent  feedlots^  permanent  equipment  storage  yards,  public  roads,  and  other  permamwit  facilities. 
are  not  included  in  irrigabia  acreege. 

Irrigation  land:  All  irrigable  land  (see  preceding  definition)  receiving  irrigation  water,  and  other  land 
receiving  irrigation  vMter. 

Irrigation  water:  Water  made  available  lor  agricultural  purpoaes  from  the  operation  of  Reclamation  project 
facilities  pursuant  to  a  contract  with  the  Secretary  of  the  Interior. 

Landhelding:  Land  served  with  irrigation  viiaier  which  is  owned  and/or  operated  under  a  lease  by  an 
individual  or  legal  entity. 

Lease:  Contract  by  which  one  party  gives  to  another  the  use  and  possession  of  land  for  a  specified 
time  and  for  agreed  upon  payments,  and  by  which  the  lessee  assumes  the  economic  risk  in  the  operation 
and  management  of  the  leased  land.  The  Reclamation  Reform  Act  of  1982  requires  that  all  leases 
of  land  receiving  irrigation  water  must  If  written.  See  rtse  definition  of  "term  of  lease." 

Nondiscretionary  or  Self-enacting  provisions  of  the  Reclamation  Reform  Act  of  1 982:  This  refers  to 
Sections  209-230  of  the  Reclamation  Reform  Act  of  1982.  These  provisions  cover  a  wide  range  of 
topics  and  apply  to  all  Reclamation  Districts. 

Operator:  An  individual  or  legal  entity  that  conducts  farming  operations  by  either  doing  or  supervising 
all  or  a  portion  of  the  work.  The  operator  of  a  given  parcel  may  be  the  owner,  a  lessee,  a  sublessee, 
a  contract  operator,  or  a  combination  of  the  above. 

Prior  law:  The  Recleroation  Act  of  1902  and  other  laws  which  were  in  effect  before  ttie  Redemation 
Reform  Act  of  1982  was  enscted,  and  which  address  acreage  limitation  law. 

Reclamation  Reform  Act  of  1982  (RRA):  An  act  signed  into  law  by  President  Reagan  on  October  1^, 
1 982,  vvhich  gave  districts  and  individuals  tiw  option  of  remaining  subject  to  prior  Rectemation  law 
or  electing  to  become  subject  to  the  increased  ownership  entitlement  and  full-cost  pricing  provisions 
of  the  new  law.  The  new  law  also  directs  the  Secretly  of  the  Interior  to  collect  the  information 
on  UmdhoWings  necessary  to  administer  acreage  limitacion  law. 

Term  of  lease:  For  leases  which  were  in  effect  on  October  12,  1982.  the  term  of  the  lease  refers  to 
the  time  remaining  on  the  lease  en  thai  date.  For  leases  which  went  into  effect  after  October  1 2, 1 982, 
this  refers  to  the  actual  term  of  the  lease  on  the  day  it  went  irtto  effect 
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Buraau  o*  Reclamation 


PLEASE  FOLLOW  THE   INSTRUCTIONS 

CAREFULLY    V»«N  COMPLETINQ  THIS  FORM. 

(Attach  »ddttlofi»l  p*g>«  If  n«c>«t«ryl 


For  District  Use  Only: 


OCON  NO. 


GOVERNMENTAL    AQENCYS    REPORT  OF  LANOHOLOINQS 

Required  by  the  Reclamation  Reform  Act  of   1982 


FORM  7-2193 


0MB  CLEARANCE  NO.:    1006-0005 
EXPRATON   DATE: 


SECTION   t  DISTRICT   AND  LANDHOLDER  lOENTFICATION 


A.  District  Narna 


B.  Name  of  AgerKy  Which 
Holds  (Owns  or  Leases)  Land 


C.  Level  of  Government  of  Landholder  (Ch^^k  one) 

O  Federal 

n  State  (Identify) 


CD  County  (Identify  With  State  Name) 

O  City  (Identify  with  County  and  State  Name) 
Q  Other  (Oescrte) 


SECTION   It  LANDHOLDWOS 


A.  List  the  Irriaabie  and  rrigaton  land  parcels  this  agency  owns  in  this  district  which  are  not  operated  by  or  leased  to  another  party  or  parties. 


Description  of  Irrigable   and  Irrigation  Land 


Total  Acres 


(NKfTiber  of  Acres 


B.  List  the  irrigable  and  rrigation  land  parcels  this 


Lessee's  or  Operator's  Name  and  Address 


agency  owra  in  this  district  which  are  operated  by  or  leased  to  another  party  or  parties. 


Lessee 


Operator 


Description  of  Irrigable   and  Irrigation  Land 


Effective  Date 
Of  Agreement 


Total  Acres 


iskmber  of  Acres 


ComvHjed  on  Page   2 
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SECTION   II:  LANDHOLDINOS   (Contlnuadl 


B.  (Con.^.)  L.,  m.  ^^.   an.  ^^^n   ^  pee,    .is  agency  owns   .  ,Ms  Cs.r.,  w...  >,  o,era,e.  b.  or  .....  ..  anc.er  oarw  or  p.,.. 


L»sse«%  or  OpTator's  Nana  and  Address 


Lessee 


Operator 


Descripiion  of  (rripabie   and  Irrigation  Land 


Effective  Date 
Of   Agreement 


SICTIOM   III:  tlONATUWt 


Total  Acrea 


NKr^er  of  Acres 


or  cau..  to  b.  tubmnted  to  any  agency  of  the  Unrt.d  States  any  false  or  fraudulent  statement(s)  as  to  any  matter  wrthm  the  agency's   jur«dK;ton. 
•ny  lMM«  of  hnd  raccWiM   brtaatian   im^..  f«  .^i.k  «.!-  ^  ..  occurence,  mm  m  vw-KIng  within  30  dayi  of  such  occurrence.  I  alto  attest  that 


Signature  of  Official  or  Authorized  Agent 


Office  Held 


Date 


Address 


City  and  State  zv  Code  Telephone  Nvnber  (include  Area  Code) 

PLEASE  RETURN  THIS  FORM  TO  THE  APPROPRIATE    IRRIGATION    DISTRICT  OFFICE 


rZ;T;rc:•c7•Z^ht.^^VA^:oV■,974■^''^.^   """'   *="  "*""    "^    ^"   °'    ^'^^^   "^"^'^^^    '^-^  ^«<^«-   -^-'-^'^    ''-^--    -'°™    ^^-ned    .n    th,s 
^L«n  d  Jrirnl  r-„         Z         .      ,  "  ""'  '°  **"•""'*'   "'  ""^'^   ""'""°"  P^"""^^"^   °'  ReclaT,a.,on   law.  The  Secretary  of  the  Interior  or  your 

^igaton  district  may  requre  additional  r,fom«tion  r  order  to  administer  these  law,.  The  Secretary  may  also  require  a  copy  of  yo^  tease(s). 
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7-2104  (e-80 

Burtau  of  Rcdwwtion 


INSTRUCTIONS  FOR  "REUGIOUS  OR  CHARITABLE  ORGANIZATION'S 
REPORT  OF  LANOHOLDtNGS,"  FORM  7-2194 

USE  OF  THIS  FORM:  This  form  is  to  be  completed  by  religious  or  charitable  organizations  which  own 
and/or  lease  more  than  40  acres  of  "irrigable  land"  and/or  "irrigation  land"  (these  terms  are  defined 
on  the  pages  following  these  instructions)  westwide  and  which  are  exempt  from  taxation  under  Section 
501  of  the  Internal  Revenue  Code  of  1954.  This  includes  parishes,  congregations,  schools,  wards,  or 
similar  nonprofit  organizations. 

Please  refer  to  the  definitions  which  fellow  these  instructions  whenever  the  meaning  of  a  term  is  not 
clear  to  you. 

If  the  organization  owns  and/or  leases  irrigable  and/or  irrigation  land  in  more  than  one  Reclamation 
project  di^rict.  give  information  on  all  iwxftwidings  in  all  the  districts  on  this  form.  The  organization 
must  also  complete  and  submit  this  form  in  each  district  in  which  it  owns  or  leases  land,  giving  all 
the  information  about  its  landholdings  each  time  the  form  is  submitted.  If  you  need  extra  forms,  please 
contact  your  district  office,  tf  desired,  the  organization  may  make  copies  of  Sections  ULA,  tn.B.  and  1II.C 
of  this  form  to  turn  in  with  the  7-2194  forms  submitted  to  other  districts,  rather  than  rewriting  these 
sections  each  time. 

The  reporting  organization  will  not  need  to  complete  this  form  again  unlMS  its  landholdings  change  in 
some  way.  If  its  landholdings  do  change,  the  organization  must  notify  the  district  office  verbally  within 
15  days  of  that  change,  and  a  new  reporting  form  must  t>e  submitted  wMiin  30  days  of  sijch  a  change. 
If  the  landholdings  do  not  change,  a  verification  to  that  effect  must  be  provided  annually.  Your  district 
will  provide  a  verification  form  lor  this  purpose  each  year. 

Please  be  aware  that  the  completion  of  this  form  does  not  guarantee  the  organization's  eligibility  for 
irrigation  water.  For  exanr^iie,  any  land  acquired  from  excess  status  without  Federal  price  approval  is 
ineligible  for  Reclamation  project  water  deliveries. 

Item-by-ltem  Instructions    (Please  type  or  print  aO  answers.) 

Begin  by  detaching  the  form  from  these  instructions. 

Section  I:  Give  the  name  of  the  district  in  which  you  are  submitting  this  form.  The  landholder's  name 
should  be  the  name  in  which  the  land  is  owned  or  leased.  The  remainder  of  Section  i  is  s^-explanatory. 

Section  H:  The  purpose  of  questions  I1.A  and  II.B  is  to  determine  whe^er  the  orgenization  is  subject 
to  the  discretionary  provisions  of  the  Reclamation  Reform  Act  of  1982  and  if  you  should  cominue 
to  complete  this  form.  IF  YOU  ANSWER  "YES"  TO  EITHER  QUESTION  II.A  OR  II.B,  DO  NOT  COMPLETE 
THIS  FORM.  CONTACT  YOUR  DISTRICT  OFFICE  TO  081A1N  THE  PROPER  FORM. 

The  purpose  of  questions  II.C,  tl.O,  and  H.E  is  to  datermina  the  organization's  status  under  Reclemation 
law.  IF  YOU  ANSWER  "YES '  TO  ANY  OF  QUESTIONS  tLC,  11.0,  OR  HE.  CONTACT  YOUR  DISTRICT 
OR  NEAREST  BUREAU  OF  RECLAMATION  OFFICE  FOR  FURTHER  GUIDANCE. 

Section  III:  Use  Section  IIIA  to  report  all  irrigable  and  irrigation  land  in  which  the  organization  owns 
a  100%  Interest  Use  Section  III.B  to  report  all  irrigable  and  irrigation  land  leased  from  other  parties 
by  the  organization  or  by  amities  in  which  the  orgaiuzation  owns  a  100%  interest  Use  Section  flI.C 
to  describe  your  organization's  interest  as  a  part  owner  or  beneficiary  of  an  entity  or  entities  which 
own  or  lease  irrigable  or  irrigation  land.  Any  such  irrigable  and/or  irrigation  land,  whether  within 
or  outside  of  the  district  in  v^iich  you  are  submitting  iMs  fonii,  must  be  Ksted  in  Section  III.  If  you 
are  unsure  about  whether  a  parcel  must  be  oonsidarad  Irrigable  land"  or  "irrigation  land,"  please 
refer  to  the  definitions  on  the  pages  followir^  these  instructions,  if  you  are  still  unsure,  contact  the 
office  of  the  <lislrict  in  which  the  land  is  kicaiBd  or  your  nearest  Bureau  of  ftadamation  office  for 
assistance. 
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Section  III.A:  In  Column  1,  give  the  name  of  the  district  in  which  the  parcel  being  described  is  located. 
If  the  organization  holds  land  in  more  than  one  district,  grouping  the  parcels  by  district  will  make 
it  easier  to  summarize  the  organization's  landholdings  in  Section  III.D. 

In  Column  2.  please  provide  a  legal  description  accurate  to  the  quarter  section,  or  an  assessor's  parcel 
number  if  your  district  so  requires. 

In  Column  3,  "Was  land  acquired  after  December  6,  1979?,"  must  be  answered  for  each  parcel  of 
owned  land. 

In  Column  4,  place  a  check  in  the  box  which  indicates  how  each  parcel  is  being  operated. 

In  Column  5,  if  any  irrigable  or  irrigation  land  owned  by  this  organization  is  operated  or  leased  by 
a  party  other  than  this  organization  or  another  division  of  this  organization,  enter  that  operator's  or 
lessee's  name  and  address. 

In  Column  6,  please  refer  to  the  definition  pf  "Effective  date  of  agreement"  which  follows  these 
instructions. 

In  Column  7,  "Number  of  acres"  of  each  parcel  should  be  rounded  to  the  nearest  acre. 

Section  HI.B:  Section  III.B  is  similar  to  Section  III.A  except  that  it  applies  to  land  the  organization 
leases  from  another  party.  Enter  the  district  name,  legal  description,  effective  date  of  agreement,  and 
number  of  acres  for  each  leased  parcel  as  discussed  in  the  instructions  for  Section  III.A  above. 

In  Column  3,  enter  the  name  of  the  owner  of  each  parcel. 

In  Column  4,  indicate  whether  the  organization  (or  some  division  of  the  organization)  operates  each 
parcel  itself,  or  whether  another  party  operates  the  parcel. 

If  the  organization  does  not  hold  a  part  interest  in  any  entities  that  hold  irrigable  or  irrigation  land, 
skip  Section  III.C  and  proceed  to  Section  III.D. 

Section  III.C:  In  Column  1 ,  print  the  name  of  the  district  in  which  the  entity  holds  irrigable  or  irrigation 
land.  It  is  recommended  that  all  holdings  of  entities  in  one  district  be  listed  before  starting  with  holdings 
in  other  districts.  Grouping  your  listings  "by  district"  rather  than  "by  entity"  will  make  it  easier  for 
you  to  complete  the  summary  in  Section  III.D. 

In  Column  2,  print  the  correct  name  of  the  entity(s)  in  which  the  organization  holds  an  interest.  Do 
not  include  entities  that  have  more  than  25  part  owners  or  beneficiaries  if  the  organization's  interest 
is  4  percent  or  less,  or  amounts  to  40  acres  or  less.  If  the  entity  has  holdings  in  more  than  one 
district,  you  may  need  to  enter  the  entity's  name  more  than  once. 

In  Columns  3  and  4,  enter  each  entity's  Federal  Employer's  Identification  Number,  if  applicable,  and 
check  the  box  that  most  accurately  describes  the  entity.  The  heading  "DISCRETIONARY  TRUST"  refers 
to  a  trust  that  is  subject  to  the  discretionary  provisions  of  the  RRA;  a  corporation,  partnership,  joint 
tenancy,  or  any  other  entity  subject  to  the  discretionary  provisions  would  fall  under  the  heading  "OTHER 
DISCRETIONARY."  Similarly,  the  heading  "PRIOR  LAW  CORPORATION"  refers  to  a  corporation  that 
remains  subject  to  prior  law;  all  other  prior  law  legal  entities  such  as  trusts,  partnerships,  etc..  fall 
under  the  heading  "OTHER  PRIOR  LAW. " 

In  Column  5,  enter  the  number  of  irrigable  and/or  irrigation  acres  owned  by  each  entity  in  each  district 
to  the  nearest  acre. 

In  Column  6,  answer  according  to  the  date  the  legal  entity  acquired  the  land,  or  according  to  the 
date  the  organization  acquired  an  interest  in  the  entity,  whichever  is  later. 

In  Column  7.  enter  the  number  of  irrigable  and  irrigation  acres  leased  by  each  entity  in  each  district 
to  the  nearest  acre. 
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In  Column  8,  enter  the  percentage  interest  the  organization  hoWs  in  each  entity. 

In  Column  9,  multiply  the  acreage  from  Column  5  by  the  percentage  (in  decimal  form)  from  Column  8. 
For  axample.  if  Cokimn  5  raadi  "160"  (acres)  and  Column  8  reads  "50"  percent,  the  correct  entry 
in  Column  9  wouid  be  "80."  Column  10  uses  a  similar  procedure:  in  Column  10.  multiply  the  acreage 
from  Cokimn  7  by  the  porcentage  in  Column  8. 

Section  MID:  Acreages  reported  in  Sections  IHA  NI.B.  and  HI.C  are  summarized  h«-e.  Columns  are 
provided  for  up  to  five  other  districts  in  whtdi  you  may  hold  irrigatite  or  irrigation  land. 

Please  note  that  if  the  "total"  column  of  line  D.3  exceeds  1 60  acres,  or  if  any  excess  land  is  owned, 
the  organization  must  submit  Form  7-2198,  "Application  for  Designation  of  NonoMess  t^nd"  with 
this  form. 

If  the  total  leased  acreage  in  Kne  D.6  is  greater  than  zero,  and  the  total  owned  and  lenad  acreage 
in  line  D.7  exceeds  160  acres,  the  organization  must  submit  Form  7-2199,  "Application  for  Selection 
of  Non-Full-Cost  Land"  with  this  form. 

Section  IV:  This  section  is  self-explanatory.  Please  read  it  carefully  before  signing  it  The  statements 
concaming  reporting  of  changes  in  information,  written  leases,  and  the  terms  of  such  leases  are 
requirements  of  Reclamation  law. 


The  locd  street  address  or  rural  route  number  of  the  organization  is  required.  Attorneys' 
"c/o"  addresses,  etc.,  are  not  acceptable  in  place  of  a  street  address.  Post  office  box  numbers  may 
be  used  or>ly  if  no  other  addreas  exists.  If  the  organization's  maWng  address  differs  from  its  street 
address,  it  is  also  required;  plaaaa  enter  tha  MMiling  address  on  the  back  of  ttfe  form. 


ANY  QUESTIONS  YOU  MAY  HAVE  SHOULD  BE  ADDRESSED  TO  YOUR  DfSTRiCT  OR  NEAREST  BUREAU 
OF  RECLAMATION  OFFICE. 


DEFlNfnONS 


Following  are  the  definitrans  of  some  of  the 
these  definitions  whenever  the  moaning  of  a 


used  in  this  form  and  ir^structk>ns.  Please  refer  to 
is  not  clear  to  you. 


Contract  operator:  An  individual  or  legal  entity  other  than  the  owner,  lessee,  or  sublessee  that  performs 
part  or  aU  of  the  farming  operatkms.  Ewcapted  are  spouses,  minor  chikken,  and  hired  employees  for 
whom  Social  Security  is  paid.  {See  dafinHiow  d  "Oparator.") 

Description:  This  refers  to  a  legal  description  of  the  land  in  question,  or  a  county  assessor's  parcel 
number,  if  your  district  so  reqwras.  In  a  legri  description,  detafl  beyond  the  iiuarter  section  is  not 
necessary,  except  on  Forms  7-2198  and  7-2199.  Thus,  an  axample  of  a  legal  description  might  read 
either  "SE  1/4,  Section  22,  T3N.  R2W,  3rd  P.M.."  or  "APN  026-051-28." 

Discretionary  proviskms  of  the  Reclamation  ftoform  Act  of  1982:  This  refers  to  sections  203-208  of 
the  Redamatwn  Reform  Act.  which  provkia  for  incr^raed  ownership  entitlements  and  fufl-cost  pricing 
of  water.  Districts  and  mdivkluals  may,  at  their  discretion,  choose  to  become  subject  to  the  discretionary 
provisions,  or  to  remain  subject  to  prior  acreage  limitation  law. 

District  or  Irrigation  district  Any  entity  whrch  has  a  contract  with  the  United  States  for  the  delivery 
of  Reclamation  project  water.  The  term  "District"  as  used  in  these  forms,  oouM  refer  to  a  canal  company, 
irrigation  company,  water  user  associatkxv  ditch  company,  water  company,  drainage  district,  etc. 

Effective  data  of  agreement:  The  affective  data  of  a  farm  operation  agreement  or  lease  is  either  the 
date  the  agreement  was  enterad  into  or  the  effective  date  as  specified  in  the  agreement 

Excess  land:  Irrigable  land,  other  than  exempt  land,  owned  by  any  landowner  in  excess  of  the  maximum 
ownership  limitation  under  the  applicable  provisions  of  Reclamation  law. 
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Federal  Employer's  Ideritification  Numt)er  (FEIN): 
Revenue  Service. 


A  unique  number  assigned  to  businesses  by  the  Internal 


IrrevocaWe  election:  A  legally  binding  decision  by  a  landholder  to  conform  to  the  discretionary  provisions 
of  the  Reclamation  Reform  Act  of  1982.  An  irrevocable  election  becomes  official  when  a  landholder 
submits  an  irrevocable  election  form  to  the  Bureau  of  Reclamation.  If  an  entire  district  elects  to  amend 
Its  contract  to  conform  with  the  acreage  entitlement  and  pricing  provisions  of  the  Reclamation  Reform 
Act  of  1982.  all  direct  landholders  in  the  district  are  automatically  subject  to  these  provisions  without 
making  an  irrevocable  election.  A  landholder  is  subject  to  prior  law  until  either  an  irrevocable  election 
IS  made  or  the  district  amends  its  contract  to  conform  to  the  discretionary  provisions  of  the  Reclamation 
Reform  Act  of  1 982. 

Irrigable  land:    Land  which  is  part  of  a  specific  Reclamation  project  and  for  which  a  Reclamation  project 
water  supply  is.  can  be,  or  is  planned  to  be  provided.  Areas  occupied  by  homesites.  farm  buildings 
permanent  feedlots.  permanent  equipment  storage  yards,  public  roads,  and  other  permanent  facilities 
are  not  included  in  irrigable  acreage. 

Irrigation  land:  All  irrigable  land  (see  preceding  definition)  receiving  irrigation  water,  and  other  land 
receiving  irrigation  water. 

Irrigation  water:  Water  made  available  for  agricultural  purposes  from  the  operation  of  Reclamation  project 
facilities  pursuant  to  a  contract  with  the  Secretary  of  the  Interior. 

Landholding:  Land  served  with  irrigation  water  which  is  owned  and/or  operated  under  a  lease  by  an 
individual  or  legal  entity. 

Lease:  Contract  by  which  one  party  gives  to  another  the  use  and  possession  of  land  for  a  specified 
time  and  for  agreed  upon  payments,  and  by  which  the  lessee  assumes  the  economic  risk  in  the  operation 
and  management  of  the  leased  land.  The  Reclamation  Reform  Act  of  1982  requires  that  all  leases 
of  land  receiving  irrigation  water  must  be  written,  and  available  for  the  Department  of  the  Interior's 
inspection.  See  also  definition  of  'Term  of  lease." 

Legal  entity:  Any  business  or  property  ownership  arrangement  established  under  State  or  Federal  law 
including,  but  not  limited  to.  corporations,  partnerships,  associations,  joint  tenancies,  and  tenancies- 
in-common. 

"^^Ijjif  *ir!!!°"f  ^  °''  Self-enacting  provisions  of  the  Reclamation  Reform  Act  of  1 982:  This  refers  to  sections 
209-230  of  the  Reclamation  Reform  Act.  These  provisions  cover  a  wide  range  of  topics  and  apDly 
to  all  Reclamation  districts. 

Operator:  An  individual  or  legal  entity  that  conducts  farming  operations  by  either  doing  or  supervising 
all  or  a  portion  of  the  work.  The  operator  of  a  given  parcel  may  be  the  owner,  a  lessee,  a  sublessee, 
a  contract  operator,  or  a  combination  of  the  above. 

Prior  law:  The  Reclamation  Act  of  1902  and  other  laws  which  were  In  effect  before  the  Reclamation 
Reform  Act  of  1982  was  enacted,  and  which  address  acreage  limitation  law. 

Reclamation  Reform  Act  of  1982:    An  act  signed  into  law  by  President  Reagan  on  October  12   1982 
which  gave  districts  and  Individuals  the  option  of  remaining  subject  to  prior  Reclamation  law  or  electing 
to  become  subject  to  the  increased  acreage  entitlement  and  full-cost  pricing  provisions  of  the  new 
law.  The  new  law  also  permits  the  Secretary  of  the  Interior  to  collect  the  information  on  landholdings 
necessary  to  administer  acreage  limitation  law. 

Term  of  lease:    For  leases  which  were  in  effect  on  October  12.  1982.  the  term  of  the  lease  refers  to 
icfoi'T  remaining  on  the  lease  on  that  date.  For  leases  which  went  into  effect  after  October  12 
1 982,  this  refers  to  the  actual  term  of  the  lease  on  the  day  it  went  into  effect. 

Westwide:  The  17  Western  States  in  which  Reclamation  projects  are  located.  Upon  your  request  the 
Bureau  of  Reclamation  or  your  district  can  provide  a  list  of  all  districts  westwide  which  are  subject 
to  Reclamation  law. 


UMI 


;   i 
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Bufa«u  of  Reclamation 


PLEASE  FOLLOW  THE  MSTRUCTIONS 

CAft^ULLY    WHEN  COMPLETMQ  THIS  FORM. 

(Attach  addmenil  pw«  If  iwcttwry) 


FOR  DISTRCT   USE  ONLY:      OCON  NO 


RELKJIOUS   OR  CHAWTABLE   ORGANIZATION'S   REPORT  OF  LANDHOLOMOS 

Required  by  the  Reclamation  Reform  Act  of   1982 


FORM  7-2 1>4 


owe  aEARANCE  NO  J   1006-0005 
EXPRATION  DATE: 


SECTION  t  DttTRICT  AND  LANDHOLDER  POITFICATION 


Districi  Name 


Landholder  Name 


State  m  which  Landholder  is  Established  ori 
Registered 


Central  Organintion  to  Which  LarxlhoMer  is 
Affiliated  (if  Any) 


Othar  namas.  or  nama*  of  antitias.  in  wftiett  this  organiiation 
•Mids  irrioabia  or  irrigation  land,  (inciuda  only  thosa  antitias  in 
nihich  thiforoanitation  owns  tOO  parcant  ot  tKa  stoo  or  intarastj 


< 
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Cd 
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o 


s 


3 


s 
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SECTION  It  LANDHOLDER  STATUS 


A.  Has  this  organization  ever  directly  owned  or  leased  Irrigation  laryl  in  any  districi  vwhich  has  •netwled  Hs  contract  with  the  United  States  for  confomtarwe 

to  the  discretionarv  provisions  of  the  Reclamaiion  Reform  Act  of  1982.  or  has  entered  into  a  new  contract  with  the  United  r~lv.«    HI  Km 

States  after  October  12,  1982?  (If  you  do  not  know,  please  ask  a  distrfct  officiaU  LJves    i_jimo 


B.  Has  this  orgartizaiton  made  an  Irrevocable  election  to  conform  to  the  discretionarv  provistons  of  the  Reclamatton  Reform  Act  of  1982? 


Dves   Dno 


F  YOU  ANSWERED  "YES*  TO  EITHER  QUESTION  *A*  OR  "S*  ASOVE.  DO  NOT  COMPLETE  THIS  FORM 
CONTACT  YOUR  DISTRICT  OFFICJ  TO  OSTAW  THE  PROPER  FORM 


C.  Is  any  part  of  this  orgai>izatk>n^  agricuktral  produce  or  the  proceeds  of  the  sales  of  such  produce  used  for  other  than  charitable  purposes? 


Dves   Qno 


D.  Is  any  Irrigable  or  irrigation  land  owned  or  leased  by  this  organization  farmed  by  a  party  other  than  this  organization  or  a  more  central  organization 
of  the  same  faith? 


E.  Does  any  pan  of  this  organizatkin^  net  earnings  accrue  to  the  benefit  of  any  prl^e  sharehoUer  or  Indii^idual? 


Dves  Dno 
Dves  Dno 


DISTRICT  OR  NEAREST  SUREAU  OF  RECLAMATION  OFFKt  FOR  FURTHER  QUBANCE 


SECTION  Ht  LANDH0LDW08 


A.  List  an  irrigable  and  ferigatkm  land  parcels  westwkle  in  which  a  100  percent  interest  is  owned  by  this  organizatioa  If  the  land  is  tocated  m  more  the 
grou>  your  listing  of  parcels  by  districi  to  facilitate  your  simmrlzation  of  acreages  in  sectton  HID.  n  cokmn  3,  check  the  box  that  indicates  how  each 
farmed;  check  *self'  if  this  organttaiion  farms  the  pvcel,  'lessee*  if  this  organization  leases  the  pvcal  to  another  party,  and  "other*  it  the  parcel  is  bein 


another  party  under  an  agreement  other  than  a  lease.  (Attach  addiiioral  pages  if  necessaryj 


than  orw  district, 
Kh  parcel  is  beng 
being  farmed  by 


A!L 


i21. 


J3L 


(4) 


(5) 


(6) 


(7) 


District  Name 


Legal  Description  of  Irrigable 
•^And  Imgatton  Land 


Was  Land 

Acquired  After 

12/06/79? 


Operated  By 


Yes 


No 


Nvne  arxl  Address  of  Lessee  or 
Other  Party  Operating  Each  Parcel 


Effectli^  Date 
Of  Agreement 


Ntfnber 
Of  Acres 


Total  Acres 


n 


irJ!^'^^^^t^J!'r!!!'lT,1H!^^'*'  w.iiwid«  which  mis  org«tt«loo  iMtM  from  mottm  prty.  If  th«  l>nd  is  tocxtd  #>  more  than  one  d«tr«t.  ,oup  your 
fcsiwg  Of  parcels  by  distnct  to  facrinm  yox-  simmyftition  of  acreages  In  section  HID.  (Attach  additional  pages  if  necess»vJ 


(1) 


District  Name 


(2) 


Legal  Oescrotion  of  Irrigable  and  krigailon  L»id 


(3) 


Landowner^  Name 


(4) 


Operated  Bv: 


Self 


Other 


(5) 


Effective  Date 
of  Agreernent 


Total  Acres 


(6) 


Ncmber 
of  Acres 


Of 'i?i  boSkJa^VciS  )Cird''n2^*ir?iS2*S5?ie5*'S;ic'h'^  o^^'IK.  12°br;::?:tJlI*il!ii'  ^'^.^'Sl'-^^n?.' Jr^V*"*^*  r  r*3«"°"  '»^'  ~  '-•"^^  '^'  tU  from 
lesx   or  >T»^<  in  ^n  !>,..  «7  i^   «."       ^^i^"^^  "^  "^  benefit  more  than  25  Indwiduals,  provided  the  nterest  this  organization  holds  is  4  percent  or 

i  VrSilS^S^  h  r^e  thi  ^  JL.,^r*.  ^J?"^  «^  «"»'^'='  •"  O'***^  ♦<>  ")*•  "  •«*'  '»  8»mnartte  vo«^  hold^   in  sectioTrHlD.  if  ,  listed  entSy  holds  rrigable 
Of  rrigaiion  una  in  more  than  one  dUtret,  li  wM  be  necessary  to  enter  the  entity's  name  on  more  than  one  Nne. 


(1) 


District  Name 


(2) 


Name  of  Entity  Which  Owns 

or  Leases  Irrigable  or  Irrigation 

Land  and  in  Which  This  Orgvtimion 

Owns  an  Interest  (Exactly  as  N  appears 

on  the  eruity'i  muitple  owr>ersh0  form) 


(3) 


Eniliv«s  Federal 

Ernployer^ 

Identification 

Ntfnber 

(If  applicable) 


(4) 


VSii%]XS 


V 


I 


2s 


5  8 


(5) 


Nifnber  of 

kTlgable  and 

krigaiion  Acres 

Owned  by  the 

Entity  in  Cach 

District 


(6) 


Was  Owned 

Land 

Acquired 

After 

December  8, 

ia78> 


Yes 


No 


(7) 


Nimber  of 

Irrigable  ar>d 

Irrigation  Acres 

Leased  by  the 

Entity  in  Each 

District 


(8) 


Percent- 
age of 
Interest 

Held 
In  Each 

Entity 


(9) 


Owned 

Acreage 

Attributable 

To  This 

Organization's 

Interest  in  the 

Entity  (CoL 

5  X  Cot  8) 


(10) 


Total  Acres 


Leased 

Acreage 

Attributable 

To  This 

Organization's 

Interest  In  the 

Entity  (CoL 

7  X  Col.  8) 


to 
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p.  Landhokjing  Stmrnary 


I.Eniar  ih«  total  ntmbtr  of  irrigable  and  irrigation  acres 
owned  (from  Section  IILA). 


2.  Enter  ttte  total  nur^er  of   irrigable  and  Irrigation  acres  owned 
through  entities  (if  any)  as  reported  in  Section  IILC,  Cokmn  9. 


3.  Total  irrigable  and  irrigation  acreage 
owned  (add  lines  0.1  and  0.2). 


4.  Enter  the  total  mmber  of  rrigable  and  irrigation  acres 
leased  (from  Section  IILB). 


5.  Enter  the  total  mmber  of  irrigable  and  irrigation  acres  leased 
through  entities  (if  any)  as  reported  in  section  HLC,  Cokmn   10. 


6.  Total  irrigable  and  irrigation  acreage 
leased  (add  Nnes  0.4  and  0.5). 


7.  Total  irrigable  and  irrigation   acreage 
(add  lines  0.3  and  0.6). 


owned  and  leased 


SECTION  lit  LANDHOLDWeS  (Continued) 


This  Oistrict 


Ntmber  of  Acres 


Other  Districts 


Total 


If  Ihe  "Twar  cotow  of  Nne  0.3  exceeO  160  acrw.  or  If  the  orqM>iniion  oww  aty  excwi  ltd,  you  rmai  compliU  fcrm  7-2198.  "APPLICATION  FOR  DESCNftTCN  OF  NPCXCtSS  LAKP." 

'!"!•  '^**'  "*'^  of  Nne  0.6  ii  7(«v  than  nro.  and  IT  the  "Tatar  cokim  of  Nne  0.7  exceedi   160  mtm,  you  nnoi  ccn«>Me  Form  7-2199,  "APPLItUVTlON  FOR  SELECTION  OF  NON-FUU- 
COST  LA^O."  Form  7-2199  muM  ako  bo  compMod  If  the  orgMtMion  omi«  knd  Mb)aci  lo  m  extended  rwordMa  cawaci. 


tECTION  IV;  tWNATURE 


Attention:  This  certHlcate   nMMt  be  ilgned.  Read  the  followli« 
before  tlBnlng. 

Under  the  provisions  of  18  U.aC.  1001,  it  is  a  crhw  punishable  by  5  years 
inprisorment  or  a  fine  of  up  to  $10,000,  or  both,  for  any  person  knowingly 
and  willfully  to  submit  or  cause  to  be  submitted  to  any  agency  of  the  UnMed 
States  any  false  or  fraudulent  statomenKs)  as  to  any  matter  within  the  agency^ 
jirisdictioa 


Signature  of  officer  or  authorized  agent  of  the  reporting  organization 


Organization'is  Street  Address  or  Rural  Route  Nunber 


I  attest  that  the  information  provided  herein  is  true,  acciraie,  and  complete  to 
the  best  of  my  knowledge  and  agree  that  any  change  in  the  information 
contained  in  this  report  wNl  be  provided  verbally  to  the  district  first  named 
wUhm  15  days  of  such  change,  and  that  new  iotms  wia  be  submitted  wUhin 
30  days  of  such  change.  I  also  attest  that  any  leases  of  Ivtd  recoiling 
irrigation  water  to  which  this  organizatk>n  is  a  party  va  (1)  written,  and  (2) 
hwe  terms  which  do  not  exceed  10  years  except  with  the  approval  of  the 
Bureau  of  Reclvnation  in  regard  lo  perennial  crops,  but  which  in  no  case 
exceed  25  years,  i  further  attest  that  all  Irrigable  and  krlgaiion  landhoUings  of 
this  orgarwzation,  whether  heU  directly  or  throu)^  entities,  have  been  reported 
on  this  form. 


City  and  State 


Zip  Code 


Telephone  Hurtotr  (mckjde  area  code) 


Date 


This  report  is  required  by  Public  Law  97-293.  Faikre  to  report  can  result  in  prosecutton 
and/or  loss  of  water  delweries  from  Federal  Reclamation  projects.  Information  obtained  in 
this  report  is  protected  by  the  Privacy  Act  of  1974  and  will  be  used  to  administer  the 
acreage  ttnitatlon  provisions  of  Reclamation  law.  The  Secretary  of  the  Interior  or  the 
irrigiiion  district  may  require  additional  information  in  order  to  administer  these  laws.  The 
Secretary  may  also  require  a  copy  of  your  lease(s). 


PLEASE  RETURN  THIS  FOBM  TO  THE  APPRQPRUTE  WRMATION   DISTRICT  OFFICE. 
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7-2105  (e-«» 

Burtau  of  Reclamation 

INSTRUCTIONS  FOR 
"LEASING  CHANGE  FORM,"  7-2195 

USE  OF  THIS  FORM:  This  form  is  to  be  used  by  lessees  who  have  previously  submitted  Form  7-2190, 
7-2191,  or  7-2194.  to  indicate  that  they  have  terminated  or  altered  leases  previously  reported,  or  to 
indicate  that  they  have  entered  into  new  leases.  The  lessee  may  submit  this  form  rather  than  resubmitting 
Form  7-2190.  7-2191.  or  7-2194  to  report  a  change  in  leaseholdings.  If  this  form  is  used,  the  lessee 
must  obtain  the  signatures  of  all  landowners  involved,  thereby  indicating  the  landowners'  concurrence 
with  the  information  supplied.  This  will  satisfy  the  requirement  that  landowners  must  also  report  changes 
in  their  operating  arrangements. 

Any  change  in  information  previously  reported  other  than  a  leasing  change  requires  the  submission  of 
a  new  Form  7-2190.  7-2191.  or  7-2194. 

The  lessee  has  15  days  in  which  to  report  a  leasing  change  at  least  verbally  to  the  district  in  which 
the  land  is  located.  However,  within  30  days  of  any  leasing  change,  the  lessee  must  submit  this  form 
(or  a  completely  new  reporting  form)  to  all  districts  in  which  he  or  she  holds  irrigable  or  irrigation  land. 

IMPORTANT  NOTE  FOR  ENTITIES  THAT  ORIGINALLY  SUBMITTED  FORM  7-2191:  If  the  leasing  change 
being  reported  on  this  form  results  in  a  net  increase  in  leased  acreage,  part  owners  and  beneficiaries 
identified  on  the  entity's  Form  7-2191  must  submit  new  individual  certification  or  reporting  forms  within 
30  days  of  the  landholding  change.  If  the  leasing  change  results  in  no  net  change  or  a  net  decrease 
in  leased  acreage,  part  owners  and  beneficiaries  need  not  complete  new  forms  unless  their  full-cost 
acreage  is  affected. 

Item-by-ltem  Instructions  (Please  type  or  print  alt  answers.) 

Section  I:  Names  and  other  information  presented  here  must  correspond  precisely  to  that  presented 
in  the  most  recently  submitted  reporting  form.  Begin  by  printing  the  name  of  the  district  in  which 
this  form  is  being  submitted.  Individuals  should  enter  their  name  and  social  security  number,  and, 
if  married,  their  spouse's  name  and  social  security  number.  If  the  landholder  is  an  entity,  enter  the 
entity  name  and  Federal  Employer's  Identification  Number  (FEIN),  if  applicable,  in  the  indicated  spaces. 

Also  check  the  form  number  of  your  most  recent  reporting  form  (other  than  Form  7-2195)  and  the 
date  you  signed  that  form. 

Section  II:  This  section  is  separated  into  two  subsections.  Subsection  II.A  is  to  be  used  to  report 
leases  which  are  being  terminated  or  in  which  the  leased  acreage  is  being  reduced.  Subsection  II. B 
is  to  be  used  to  report  new  leases,  or  increases  in  acreage  under  existing  leases. 

In  describing  the  irrigable  or  irrigation  land,  please  refer  to  the  definitions  of  "Description."  "Irrigable 
land."  and  "Irrigation  land"  which  can  be  found  in  the  front  of  this  booklet. 

The  "termination  date"  is  the  date  a  lease  ends  or  is  broken.  The  "effective  date"  is  either  the  date 
a  lease  was  entered  into  or  another  effective  date  which  may  be  specified  in  the  lease. 

"Number  of  acres"  of  each  parcel  should  be  rounded  to  the  nearest  acre. 

In  Section  MB.  indicate  whether  you  are  operating  each  parcel  yourself  or  whether  another  party  is 
operating  the  parcel,  by  placing  a  check  in  the  appropriate  box. 

Section  III:  The  acreage  entered  In  item  III.A  should  agree  with  the  information  submitted  on  your 
most  recent  reporting  form.  The  acreage  entered  in  item  III.B  shouki  also  be  based  on  the  data  from 
your  most  recent  reporting  form,  as  modified  by  the  changes  you  have  submitted  on  this  form. 


UMI 


For  individuals,  iamilias.  and  «iui«ies  «ther  than  partnerships,  trusts,  joirn  tananclea.  and  tenandes- 
m-common.  Form  7-2199,  "Appllication  for  Setoctian  of  Non-Ful-Cost  Land"  must  be  completed  if 
item  III.B  is  greater  than  zero,  and  if  item  III.C  is  greater  than  160  acres  |320  acres  for  a  married 
couple,  iff  each  spouse  holds  an  eqaal  interest^  Partnerships,  trusts,  joint  tenancies,  and  tenancies- 
in-common  must  refer  to  the  following  special  instructions  to  determine  whether  k  is  necessary  to 
complete  Form  7-2199.  If  Form  7-2199  is  completed,  attach  It  to  Form  7-2195  for  submittal  to  the 
office  of  each  district  in  which  you  hold  irrigable  or  irrigation  land. 

SPEaAL  INSTRUCTIONS  FOR  RARTNERSHIPS.  TRUSTS,  JOWT  TENANClEa  AND  TENANCIES-IN- 
COMMON:  Because  the  acreage  entitlements  for  partnerships,  trusts,  joint  tenancies,  and  tenancies- 
in-common  are  entirely  dependent  upon  the  number  of  beneficiaries  and  their  irKlividual  entitieraents, 
such  entities  which  own  and/or  lease  more  than  1 60  acres  of  irrigable  and/or  irrigation  land  should 
use  the  following  pnocedune  to  determine  whether  it  is  necessary  to  complete  Form  7-21 99: 

On  a  separate  sheet  of  p{Q>er.  list  each  part  owner  or  beneficiary  identified  in  Section  111  of  ^e 
entity's  Form  7-2191,  and  give  each  part  owner  or  beneficiary's  status  (Le.,  qaaified  recipient  or 
prior  law).  Also  give  the  number  of  OMmed  and  leased  irrigable  and  irrigation  acreswhich  are  attribut^ile 
to  the  interest  held  by  each  part  owner  or  beneficiary.  Partnerships  must  also  estab&sh  whether 
the  partners'  interests  ere  separable.  Unle»  you  are  completely  familiar  with  acreage  limitation 
law,  you  shoiid  work  with  your  district  or  nearest  Bureeu  of  Reclamation  office  to  determine  whether 
each  part  owner  or  ibeneficiary  is  within  his  or  her  entitieraents,  and  whether  it  is  necessary  for 
the  entity  to  complete  Form  7-2199.  Copies  of  these  papers  and  computations  must  be  filed  in 
the  district  office  with  the  entity's  reporting  forms.  <lf  this  procedure  was  completed  when  the  entity 
previously  reported,  you  need  only  to  update  it  to  reject  the  changes  now  being  reported.) 

Section  IV:  The  lessee  must  sign  the  declaration  in  Section  IV.A  and  provide  all  other  inforrrwtion 
recfeested  there. 

Indh^iduals  and  families  (as  defined  an  the  first  page  in  this  booklet)  must  give  the  street  address 
or  rural  route  number  of  their  residence.  Similar^,  legel  entities  must  give  their  street  address  or 
rural  route  number.  Post  office  boxnumbers,  attorneys'  addresses,  relatives' addrasses.  "c/o"  addresses, 
etc  are  not  acceptable  in  place  of  a  street  address.  Post  office  box  numbers  may  be  used  only  if 
no  street  addresser  rural  route  number  exists.  If  the  mailing  address  differs  from  the  residvitial  address, 
it  is  also  required;  please  enter  the  mailing  address  where  indicated. 

The  lessee  must  also  obtain  the  signatuoes  of  any  landowners  named  in  this  form.  This  irKludes  both 
the  landowners  with  whom  you  are  terminating  leases  as  well  as  those  with  whom  you  are  entering 
into  new  leases.  9y  signing  this  form,  the  larKkiwners  wfll  satisfy  their  requirement  to  report  char^yes 
in  their  operateg  ariangements. 

The  statements  concerning  the  reporting  of  changes  in  information,  written  teases,  and  the  terms 
of  such  leases  are  requirements  of  the  Reclamation  fWorm  Act  of  1 982. 

ANY  QUESTIONS  VOU  MAY  HAVE  SHOULD  BE  DIRECTED  TO  YOUR  DISTRICT  OR  f^EAREST  BUREAU 
OF  RECLAMATION  OFRCE. 


BEST  COPY  AVAILABLE 


7-2196  (e-«8) 

BurtM  of  Raclainction 


LEASMQ  CHANGE  FORM  (REPORTMQI 

Requred  by  the  Reclamation  Reform  Act  of   1982 


PLEASE  FOLLOW  THE  MSTRUCTIONS 

CAREFULLY   WHEN  COMPLETmO  THIS  FORM. 

>Att»eh  addKlonal  paget  W  nece«t»-y> 


FOR  DISTRCT   USE  OtsLY: 


OCON  NO. 


FORM  7-2 19S 


District  Name 


Landholder 


SECTION   t  DISTRICT   AND  LANDHOLDER  PENTFICATION 


0MB  CLEARANCE  NO.:   1006-0005 
EXPIRATION   DATE: 


Name  of  individual  or  Entity 


Social  Security  Nunber  or  FEN 


Spouse 


Nanrw 


Social  Security  Niinber 


A.  List  the  rrigabie  and  rngaton  land  parcels  for  wt>ich  leases  are  be»x)  termriated 


SECTION  It  LEASING  CHANGES 


Form  Ni/TOer 

Nirnber  and  Date  of  Most     i^T*^''  °"'^ 
Recently  Submitted  LI  7-2190 

Reporting  Form  n7-9iQi 

(Other  than  form  7-2195)    Fn 

U 7-2194 


Date 


District  Name 


Landowner^  Name 


Legal  Oescrf)tion  of  krigable  or  irrigation  Land 


B.  List  the  rrigabie  and  rrigaton  land  parcels  for  which  you  are  entering  new  leases 


Termif«tion 
Date  of  Lease 


Nimber  of  Acres 


District  Name 


Landowner^  Name 


Legal  Description  of  krigable  or  Irrigation  Lvx) 


Operated  By: 


Self     Other 


Effective 
Date  of  Lease 


Niinber  of  Acres 


n 


SECTION   lit  CALCULATION   OF  NON-fULL-COST  LANDHOLDINQS 


A.  Enter  the  total  ntmper  of  rrigabie   and  rngaton  acres  you  own,  drecty  yd  rdirecty.  in  all  districts. 


B.  Enter  the  total  n>mber  of  irrigable  and  rngaton  acres  you  lease  from  someone  else,  dreciiy  and  ridrect^.  n  all  districts. 


C.  Total  rrigabie  and  rrigaton  acreage  owned  and  leased  (Add  lines   lll.A  and  Hl.B). 


Please  refer  to  the  r^structons    for  section  III  to  determne   if  it  is  necessary  to  conr>plete   form  7-2199.  'APPLCATION  FDR  SELECTION  OF  NON-FULL-COST   LAND.- 

1  Conlinued   on  Page   2 
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SECTION   IV:  SIGNATURES 


Atfntlon:  Th,  I..M..  ^  .11  l^own*.  ld«,tlfl.d  In  ..dlon.  lU  .nd  UM  of  thl«  form,  mutt  .l.n  thf  form.  PImm  rm6  th.  followli«  p^.^^  i;;;i;r;;^ 


A.  LESSEE 

I  (wd)  attest  that  the  information  providM  herein  it  irue,  accurate  and  complete  to 
the  best  of  my  (our)  knowledge  and  a^-M  that  arv  chinge  n  the  rformation  n  this 
report  will  be  provided  verbally  to  the  district  trsi  himed  wrthn  15  days  of  such 
change,  and  »)  vsrt-itwg  with»i  30  days  of  suoh  change.  I  also  attest  that  any  leases  of 
land  fecevmg  rrigation  water  to  which  I  (we)  »t»  (are)  a  party  are  (1)  wfittea  »xJ  (2) 
have  terms  which  do  not  exceed  10  yers  except  with  the  approval  of  the  Bureau 
Of  Reclamation  in  regard  to  perennial  crops,  but  whtoh  m  no  case  exce«d  25  years 


B.  LANDOWr«R(S) 

I  (we),  the  undersigned  I«nd0wf»r(s),  atttti  that  the  information  contained  herein 
concerning  land  I  Iwt}  owft  is  true  and  accurate.  I  (we)  further  attest  that  any  leases 
of  land  receding  irrigatiof^  wafer  to  which  I  (we)  am  (are)  a  party  are  (1)  written,  and 
(2)  have  terms  which  do  not  exceed  10  years  exc*pt  with  the  approval  of  the 
Bixeau  of  Reclamation  in  regard  to  pererviia)  crops,  but  which  tn  no  case  exceed  25 
years. 


Slgnalur*  of  L»ss*4  or  AiithonzM  Agent 


Oat* 


SpouM's  Si^tur*  or  Otiw  RoquirM  SignaWrds) 


0«t« 


Agwn's  Titi4  or  Oflico  H4l<l.  and  Nam*  ol  Ertlity,  if  Applicablo 


RosxMntial   ^rMt  iddross 


City  ane  Stat* 


Toiopnon*  Ni«nD«r  (inciud*  Aroa  Co<M> 


LANDOWNER    I 


-' 


Signatur*  of  Landownww  dr  AutMrind  Agwif         $igil«iia  of  S^um  (if  Lm  is  Hoia  jointly) 


Signalor's  Title  or  OHiae  Held  arid  Nam*  61  trtt  Entity  Whieh  Owns  th«  litfor«rt6*«  lam) 


LANDOWNER   2 


SilMur*  of  IJhaowfMrl*  er  Autheritea  Agam         Signets*  of  Sf«u9*  (If  Land  is  Hold  Jomtiy) 


■ 


.Mauinj  Addrtss.  if  Jiffofdpi  From  Rosidontui  afaog  Addtwa 


this  rdport  Is  required  by  Public  Law  g7->93.  F«iiu-«  td  revert  can  resuM  in  loss  of 
water  deliveries  from  Federal  ReciamatKjn  pro)6cts.  Ihtorfnatidft  obtaned  »>  thil  report 
*  protected  by  the  Privacy  Act  of  1974  and  will  be  used  to  admrujter  the  tcreagt 
Jnitatidn  prcJvsionS  of  Reclamation  law.  Thd  Secrtfary  of  th*  mtdrior  or  the  rrigitiBft 
district  may  require  additional  nformatlbh  n  order  to  adrtwiister  thesd  laws  The 
Secretkv  m^  also  requl-e  a  copy  of  yOw  leMe(s). 

Oisciosure  of  the  Social  Security  hfcnber  is  voluntlTv.  It  is  rdQueSted  On  this  form  tfi 
facilitate  processng  and  recordkeeping  by  the  irTigdtton  district  and  thd  Bureau  of 
neciamttion. 


L 


Signator's  title  or  (Jffiee  Hold  and  Nam*  of  tn*  Ent.ty  Whiwi  Owm  th*  R*f*f*nc*d  Land 
-_- <i«  AMiicapia     '  , 


LANbOWNtR  3 


Signaturt  of  iando«»n*r(S)  or  Atfinetitao  A^aht         s>gnat(tf*  of  Speus*  (if  Land  is  Hold  Jointly) 


»lgna(or-s  Titi*  or  Offiod  Mid  *n«  Nam*  ef  tne  imity  Whidn  Owns  th*  R*f*r*nc*d  Land 
. -■   -  <'<  AOBi.Oiai    ,.     -  


LANdOWNAt   4 


SijMetur*  «f  Lanaown*r(tt  ciT  Authorized  Agent         iignatur*  of  SpOua*  (if  Land  is  Hold  Jointly) 


PLEASE   RETURN.  THIS  FORM   TO   THE   APPROPRIATE    RHIGATON   DIStBCT    OFFCF  9ignat6f't  Titl*  o^  Offic*  H*ld  and  Nam*  of  tti*  Eftt.ty  Which  Owns  th*  R*f*fenc*d  Land 

^ '  ^     '^     '  ^ — ^  "F^Vir  ,k    ■ — ^ - ^(1*  AOBIictHl. .       .. I 
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7-2197  <e-88) 

Buraau  of  R*ciamation 


VERIFICATION  OF  LANDHOLDINGS 
j  (REPORTING) 

INSTRUCTIONS 

If  the  landholdings  previously  described  on  reporting  forms  have  not  changed  since  those  forms  were 
submitted,  the  landholder's)  must  verify  tijat  the  information  contained  on  those  forms  remains  valid. 
This  must  be  done  on  an  annual  basis  as  a  precondition  for  the  receipt  of  Reclamation  project  water 
in  any  given  water  year.  Part  owners  and  beneficiaries  of  an  entity  which  holds  irrigable  or  irrigation 
land  may  be  required  to  sign  the  entity's  verification  form.  However,  such  part  owners  and  beneficiaries 
need  not  complete  separate  verification  forms,  unless  they  hold  other  irrigable  or  Irrigation  land  in  their 
own  names.  The  landholder  name's)  entered  on  this  form  must  match  exactly  the  landholder  name's) 
which  appear  on  any  previously  submitted  reporting  form.  Questions  should  be  referred  to  your  irrigation 
district  or  nearest  Bureau  of  Reclamation  office. 

Individuals  and  families  must  give  the  street  address  or  rural  route  number  of  their  residence.  Similarly, 
legal  entities  must  give  their  street  address  or  rural  route  number.  Post  office  box  numbers,  attorneys' 
addresses,  relatives'  addresses,  "c/o"  addresses,  etc.,  are  not  acceptable  in  place  of  a  street  address. 
However,  post  office  box  numbers  may  be  used  if  no  other  address  for  the  landholder  exists.  If  the  mailing 
address  differs  from  the  residential  address,  it  is  also  required;  please  enter  the  mailing  address  where 
indicated. 

All  landholders  must  answer  the  following  questions: 
District  Name:    

Previously  submitted  reporting  form:  (Check  one) 

n  7-21 90.  "Individual's  Report  of  Landholdings" 

□  7-2191.  "Multiple  Ownership  Report  of  Landholdings" 

D  7-2193,  "Governmental  Agency's  Report  of  Landholdings" 

D  7-21 94.  "Religious  or  Charitable  Organization's  Report  of  Landholdings" 

During  the  preceding  water  year,  the  land  parcels  described  on  your  previously  submitted  reporting 
form(s)  were  operated  by:    (check  all  that  apply) 


D 

a 
o 


1 .  The  landholder  completing  this  form. 

2.  A  lessee  or  sublessee  of  the  landholder  completing  this  form. 

3.  A  contract  operator  or  operators  (Individuals  or  legal  entities  other  than  the  owner, 
lessee,  or  sublessee  that  perform  part  or  all  of  the  farming  operations.  Excepted  are 
spouses,  minor  children,  and  hired  employees  for  whom  Social  Security  is  paid). 


If  you  checked  item  3  above,  list  all  contract  operators  employed  during  the  past  water  year,  their 
telephone  numbers,  the  services  the  contract  operators  provided  (i.e..  farm  management  services, 
pesticide  application,  harvesting,  etc.).  and  the  approximate  acreage  associated  with  each  operator: 

Service(s)  Provided  Approximate 

Acreage 
Operated 


Operator  Name 


Telephone 
Number 


(Continued  on  reverse) 
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If  the  landholder  completing  this  form  is  not  a  trust  skip  the  following  section  and  complete  the  remainder 
of  this  form.  All  Uusts  must  complete  the  following  section. 


TRUSTS  ONLY: 

1 .    The  trust  instrument  is: 


D    revocable 
D    irrevocable 


(check  one) 


If  the  trust  is  irrevocable,  skip  questions  2  and  3  below  and  complete  the  remainder  of 
this  form.  Revocable  trusts  must  answer  the  following  questions. 


2.  Is  the  trust  revocable  at  the  discretion  of  the  grantor  in 
such  a  manner  that  revocation  results  in  the  title  to  the 
trusted  land  reverting  either  directly  or  indirectly  to  the  grantor? 

3.  Is  the  trust  revoked  or  terminated  by  its  terms  upon  the 
expiration  of  a  specified  period  of  time  in  such  a  manner  that 
revocation  or  termination  results  in  the  title  to  the  trusted  land 
reverting  either  directly  or  indirectly  to  the  grantor? 

If  the  answer  to  either  question  2  or  3  above  is  "yes,"  then  new 
certification  or  reporting  forms  must  be  submitted  which  attribute 
the  trusted  land  to  the  grantor. 


a 

D 
D 

a 


yes 
no 

yes 
no 


I  ATTEST  THAT  THE  INFORMATION  I  SUBMITTED  CONCERNING  THE  LANDHOLDINGS  OF 

^(NAME  OF  LANDHOLDER) 


ON  THE  REPORTING  FORM  DATED . ■ 

REMAINS  TRUE,  ACCURATE,  AND  COMPLETE  TO  THE  BEST  OF  MY  KNOWLEDGE.  ALSO.  I  ATTEST 
THAT  I  HAVE  CORRECTLY  IDENTIFIED  ALL  OPERATOR{S)  (OTHER  THAN  THE  LANDHOLDER  NAMED 
ABOVE)  OF  ALL  LAND  OWNED  AND  LEASED  BY  THE  LANDHOLDER  NAMED  ABOVE. 


Signature  of  Landholder(s)  or  Authorized  Agent 


Signature  of  Spouse 


Other  required  signatures 


Signator's  Title  or  Office  Held 
(If  applicable) 


Name  of  Entity  (If  applicable) 


Landholder's  Residential  Address 

i I 

Telephone  Number 


City  and  State 


Zip  Code 


Date 


Mailing  Address  (If  different  from  residential  address) 

Under  the  provisions  of  18  U.S.C.  1001,  it  is  a  crime  punishable  by  5  years  imprisonment  or  a  fine  of  up 
to  $10,000,  or  both,  for  any  person  knowingly  and  willfully  to  submit  or  cause  to  be  submitted  to  any  agency 
of  the  United  States  any  false  or  fraudulent  statement(s)  as  to  any  matter  within  the  agency's  jurisdiction. 


7-2 1M  (»-sa) 

Bur*«u  of  Raclamation 


APPLICATION  FOR  OESIONATION   OF  NONEXCESS  LAND 
(For  indixiduaH   and  tniities  subject  to  prior  law) 


I 


FORM  7-2 19t 


mstructorw:  Th«  rwtructiorw  on  the  reportng  form  or  forms  you  ha»«  completed  will  rdcate  whether  or  r>ot 
you  must  complete  this  fonrv  For  your  corweniefKe,  we  have  stmmareed  below  the  conditions  which  require  the 
completion  of  this  form. 

1.  kMlivtfuais,  corporations,  and  any  emities  which  benefit  mor»  than  one  *>di>/idual  must  eon^iete  this  1om\  if 
more  than  160  acres  of  Irrigable  and/or  Irrigation  land  are  owned.  However,  partnershps,  joint  tenancies, 
tenancies- in-common,  and  trusts  may  be  excepted  from  this  requirement  if  the  Bureau  of  Reclamation  makes  a 
specific  determination  that  the  particular  eniNy  in  question  owns  no  excess  land,  based  on  the  infomwtion 
provided  on  Form  7-2191,  'Mu«0le  Ownership  Report  of  LandhbMrgs.' 

2.  Married  couples  who  own  all  tt»elr  irrlgabla  and/or  irrigation  land  n  a  joint  tenancy  or  other  form  of 
ownership  m  which  each  spouse  ha«  an  equal  Interest  must  complete  this  form  if  more  than  320  acres  of 
imgabia  and/or  irrigafion  land  are  owned.  If  the  spouses'  Interests  are  not  equal,  and  if  more  thw  160  acres  of 
irrigabli  and/or  Irrlgaiion  land  re  owned,  contact  your  district  or  Bureau  of  Recl»nation  office. 

3.  Any  party  that  owns  land  that  must  be  considered  excess  either  because  it  was  acquired  from  excess  status 
or  for  other  reasons,  must  report  such  land  on  the  back  of  this  form. 

The  amount  of  land  you  may  declare  nonexcest  depends  on  nwiy  factors,  such  as  you  status  under  the  law,  the 
type  of  organization  which  owns  the  land,  the  date  the  land  was  acquired,  etc.  You  shouU  work  with  yo»# 
irrigation  district  (or  districts)  or  nearest  Bureau  of  Reclamaton  Office  to  corr^lete  this  form  proper!/. 

All  descriptions  of  land  on  this  form  shouM  be  full  legal  descrptons.  Include  the  assessor's  parcel  number,  if 
available.  Acreages  shoukl  be  roiftdtd  to  the  nearest  acre. 


Landholder's 
Name(s) 


Landholder's 
Address 


0MB  CLEARANCE  NO.:   1006-0005 
EXPIRATION  DATE: 


Distrct  to  which  this  form 
is  berig  submitted: 


Larxjholder's  Status  (Check  one) 


Individual 

Married  Couple 

Partnershf} 

Joint  Tenancy  or  Tenancy- in-Comrrxjn 

Corporation 

Trust 

Other  (Describe) 


Description   of   irrigable    and/or    rrigation    land   you   wish    to   declare   nonexcess.    Include    an  expianatnn    of   any   special   reasons    a  particular   parcel   should    be    considered 
nonexcess.  If  you  are  lotmg  parcels  located  in  more  than  one  district,  group  the  parcels  by  district.  (Attach  additional  pages  if  necessaryJ 


Oisirict  Name 


Full  Legal  Description  of  irrigation  Land 


Nanber  of  Acres 


2. 
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Total  Nonexcess   Acreage 


Continued    on  Page    2 


Descrpton  of  all  axcess  land  you  own  westwide.  In  the  cohmn  ndicated,  give  m  explanation  of  the  status  of  the  land,  Le.,  under  recordable  contract,  not  being  irrigated 
receiving  nonproject  water,  etc.  Round  acreages  to  the  nearest  acre.  If  you  are  listing  parcels  located  in  rrwre  than  one  district,  a-ouo  the  parcels  bv  district   (Attach          ' 
additional  pages  if  necessaryj 

District  Narne 

Full  Legal  Description  of  rrigation  Land 

Land  Status 

Nimber  of 
Acres 

Total  Excess  Acreage 

Signature  of  Landholder  or  Authorized  Agent                                 Spouse's  Signature                                                                 Landholder's  Street  Address  or  Rural  Route  Mincer 

Agent's  Title  (If  Applicable)                                                              Other  Requred  Sij^aivxe                                                       City  and  State 

Other  Requred  Signature                                                                      Other  Required  Signature                        i                                  Dal* 
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7-21M   (e-iS) 

Bureau  of  R*cia>nai>on 


APPLICATION  FOR  SELECTION   OF  NON-FULL -COST  LAND 

(For  rxjividuais   and  entities  subject  to  prior  lawj 


FORM  7-2199 


»«iructions:   The   nstructons    on  the  reporirg   form  or  forms  you  have   completed   will    ndicate   whether  or   not 
you  must  complete  tho  form. 

You  should  work  with  your  rrigation  distrct  (or  districis)  or  nearest  Bureau  of  Reclamation  office  to  complete 
this  form  properv.  The  amount  of  larxl  you  may  declare  non- full-cost  depends  on  many  factors,  such  as  yoix 
status  under  the  law,  the  type  of  organization  which  owns  the  land,  etc.  You  may  select  either  owned  or  leased 
irrigable  or  rrigation  land  as  non- full- cost,  up  to  your  non- full- cost  entitlement,  rrigation  Ivxl  you  select  as 
non- full- cost  on  this  form  cannot  be  chared  until  the  next  water  year.  Once  you  have  corr^leted  your 
non- full- cost  entitlement  r\  any  water  year,  any  additional  land  you  purchase  or  lease  from  another  party  durmg 
that  water  year  can  receive  rrigation  water  on>^  at  full  cost.  (Note:  rrlgable  land  not  receivng  rrigation  water 
does  not  count  against  yoix  non- full-cost  entitlement,  but  nrxjst  still  be  listed  here  to  establish 
non-full-cost  selection  for  this  water  yearj  , 


your 


It  IS  strongv  recomrriended  that  the  party  selecting  land  to  pay  full  cost  notify  any  lessor  <ir  lessee  of  that  land's 
status. 

All  descriptions   of  land   on  this  form  should   be  full   legal  descriptions.   Include   the  assessor's  pvcel  nunber,   if 
available.  Acreages  should  be  rounded  to  the  nearest  acre. 


When  you  have   completed   this    form,   submit   a  copy  with  your   reporting   form(s)  to   each  district    n   which    you 
hold  rrigation  or  rrigable   land. 


Landholder's 
Name(s) 


Landholder's 
Address 


0MB   CLEARANCE   NO.; 
EXPIRATION   DATE: 


1006-0005 


District  to  which  this   form 
IS  being  submitted: 


Landholder's  Status  (Check  one) 


Individual 

Married  Couple 

Partnership 

Jomt  Tenancy  or  Tenancy- In-Common 

Corporation 

Trust 

Other  (Describe) 


Description  of  rrigation  land  you  have  selected  to  receive  rrigation  water  at  non-full-cost  rates.  If  your  total  acreage  receiving  irrigation  water  at  non-full-cost  rates 
exceeds  160  acres  (320  acres  for  a  married  couple  holding  equal  interests),  explar  why  any  such  acreage  should  not  be  charged  full  cost,  if  you  are  listng  pa-ceis 
located  n  more  than  one  district,  group  the  parcels  by  district.  (Attach  additional  pages  if  necessaryj 


District  Name 


Full  Legal  Descriptloo  of  Irrigation  Land 


Total  Acreage  Receiymq   Irrigation  Water  at  Non-Full-Cost    Rates 


Ntmber  of  Acres 
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Coniinued    on  Page    2 


Descr()tion  of  rrtgtbta   land  heW  in  excess  of  your  enirtiement   that  is  not  receivrig  Federal  project  irrigatKjn  water.  Check  the  appropriate  coknn  to  indicate   whether  the 
pvcel  IS  not  ber>g  rrigated  or  is  beng  rrigated  with  a  nonproject  water  supp^.  (Attach  additional  pages  if  necessaryj 

District  Nam* 

Full  Legal  Description  of  Irrigable  Land 

Land  Status 

Number  of 
Acres 

Not   Irrigaled 

Receiving 

Nonproject 

Walar 

Total  irrigable   acreage  not  recewmg  Federal  project  irrigation  water 

D«scr*>tion  of  rrigation   land  for  which  you  will  pay  full  cost.  If  you  are  Ijsimg  parcels  located  n  rrxjre  than  one  districf,  group  the  parcels  by  district.  (Attach  additional 
pages  if  necessaryj 

District  Hrr)9 

Full  Legal  Description  of  irrigation  Land 

Nvmber  of 
Acres 

Total  full-cost  acres 

Signature  of  Landholder  or  Authorized  Agent                                 Spouse's  Signature 

Landholder's  Street  Address  or  Rural  Route  NoDber 

Agent's  Title  (If  Applicable)                                                              Other  Requred  Signature                                                       City  and  State 

Other  Required  Signature                                                                      Other  Requred  Signature                                                          Date 

[FR  Doc.  8ft-1936e  Filed  8-25-88;  8:45  am] 
BILLING  CODC  43tlMM-C 
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National  Park  Service 

[FES  M-23] 

Availability  of  ttie  Rnal  Environmental 
Impact  Statement,  Arctic  National  Park 
and  Preserve,  Alaska 

ACTION:  Notice  of  Availability  of  the 
Final  Environmental  Impact  Statement 
for  the  Wilderness  Recommendation 
Gates  of  the  Arctic  National  Park  and 
Preserve,  Alaska. 

Pursuant  to  section  102(2]  (c]  of  the 
National  Environmental  Policy  Act  of 
1969.  the  National  Park  Service  has 
prepared  a  final  environmental  impact 
statement  (EIS)  relating  to  the 
wilderness  recommendation  for  Gates  of 
the  Arctic  National  Park  and  Preserve, 
Alaska. 
SUPPIBKNTARY  MFOflMATION:  Single 

copies  of  the  Rnal  EIS  may  be  obtained 
from  the  Regional  Director.  Alaska 
Region.  National  Park  Service,  Alaska 
Regional  Office.  2525  Gambell  Street. 
Artchorage.  Alaska  99503.  Attention: 
Division  of  Planning.  Copies  may  also 
be  requested  by  Telephone:  (907)  257- 
2654. 

Copies  of  the  final  EIS  will  also  be 
available  for  public  reading  and 
inspection  at  the  Alaska  Regional 
Office,  address  above;  at  the  Office  of 
the  Superintendent,  Gates  of  the  Arctic 
National  Park  and  Preserve 
Headquarters  in  Fairbanks,  Alaska; 
telephone:  (907]  456-0281;  at  the  Alaska 
PubUc  Lands  Information  Office  in 
Fairbanks.  Alaska.  3rd  and  Cushman 
Streets;  at  the  Alaska  Resources  Library 
in  Anchorage.  Alaska.  701  C  Street;  and 
at  the  Office  of  Public  Affairs.  National 
Park  Service.  United  States  Department 
of  the  Interior  in  Washington.  DC,  18th 
and  C  Streets.  NW. 
James  W.  Stewart, 
Associate  Director,  Planning  and 
Development 

Date:  August  15, 198& 
Bruce  Blancfaard, 

Director,  Office  of  Environmental  Project 
Review,  United  States  Department  of  the 
Interior. 

[FR  Doc  88-19394  Filed  8-25-88;  8:45  am] 

BILUNQ  CODE  4310-7tMI 

(FESM-20] 

Availability  of  the  Final  Environmental 
Impact  Statement;  Wilderness 
Recommendatton  Bering  Land  Bridge 
National  Preserve,  Alaska 

Acnow  Notice  of  Availability  of  the 
Final  Enviroiunental  Impact  Statement 
for  the  Wilderness  Recommendation 
Bering  Land  Bridge  National  Preserve, 
Alaska. 


Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Park  Service  has 
prepared  a  final  environmental  impact 
statement  (EIS]  relating  to  the 
wilderness  recommendation  for  Bering 
Land  Bridge  National  Preserve,  Alaska 

SUPPLEMENTARY  INFORMATION:  Single 
copies  of  the  final  EIS  may  be  obtained 
from  the  Regional  Director,  Alaska 
Region,  National  Park  Service,  Alaska 
Regional  Office,  2525  Gambell  Street, 
Anchorage,  Alaska  99503,  Attention: 
Division  of  Planning.  Copies  may  also 
be  requested  by  Telephone:  (907)  257- 
2654. 

Copies  of  the  final  EIS  will  also  be 
available  for  public  reading  and 
inspection  at  the  Alaska  Reginal  Office, 
address  above;  at  the  Office  of  the 
Superintendent.  Bering  Land  Bridge 
National  Preserve  Headquarters  in 
Nome,  Alaska;  telephone:  (907)  443- 
2522;  at  the  Alaska  Public  Lands 
Information  Office  in  Fairbanks,  Alaska, 
3rd  and  Cushman  Streets;  at  the  Alaska 
Resources  Library  in  Anchorage, 
Alaska,  701  C  Street;  and  at  the  Office  of 
Public  Affairs,  National  Park  Service, 
United  States  Department  of  the  Interior 
in  Washington,  DC.  18th  and  C  Streets, 
NW. 

Jacob  J.  Hogland, 

Acting  Associate  Director,  Planning  and 
Development. 

Approved: 
Bruce  Blanchard, 

Director,  Office  of  Environmental  Project 
Review,  United  States  Department  of  tfie 
Interior. 

Date:  August  15, 1988. 
[FR  Doc.  88-19395  Filed  8-.25-88;  8:45  am] 

WUJNQ  COOC  4310-7Q-II 


Avallabillty  of  Plan  of  Operations  and 
Environmental  Assessment;  Chevron 
U.SJL,  Inc^  Jean  Lafitte  National 
Historical  Park,  Louisiana 

Notice  is  hereby  given  in  accordance 
with  S  9.52(b]  of  Title  36,  Part  9.  Subpart 
B,  of  the  Code  of  Federal  Regulations  of 
the  availability  of  an  oil  and  gas  Plan  of 
Operations  and  Environmental 
Assessment  submitted  by  Chevron 
U.S.A.,  Incorporated,  for  the  purpose  of 
removing  of  LL&E  LS.1  Well  4,  Barataria 
Unit,  lean  Lafitte  National  Historical 
Park. 

The  Plan  of  Operations  and 
Environmental  Assessment  are 
available  for  public  review  and 
comment  for  a  period  of  30  days  from 
the  publication  date  of  this  notice  in  the 
Office  of  the  Superintendent,  Jean 
Lafitte  National  Historical  Park,  423 


Canal  Street— Room  210,  New  Orleans. 
Louisiana  70130-2341,  and  the 
Southwest  Regional  Office,  National 
Park  Service,  1220  South  St.  Francis 
Drive,  Room  346,  Santa  Fe,  New  Mexico. 
Copies  are  available  from  the  Southwest 
Regional  Office,  P.O.  Box  728,  Santa  Fe, 
New  Mexico  87504-0728,  and  will  be 
sent  upon  request. 

Date:  August  16, 1988. 
Donald  A.  Dayton, 

Acting  Regional  Director,  Southwest  Region. 
(FR  Doc.  88-19401  Filed  8-25-88;  8:45  am] 

BILUNQ  CODE  431»-70-M 


[FES  89-21] 

Availability  of  the  Final  Environmental 
impact  Statement;  Wilderness 
Recommendation;  Kenal  Fjords 
National  Park,  Alaska 

action:  Notice  of  Availability  of  the 
Final  Environmental  Impact  Statement 
for  the  Wilderness  Recommendation 
Kenai  Fjords  National  Park,  Alaska. 

Pursuant  to  section  102(2](c)  of  the 
National  Environmental  Policy  Act  of 
1960,  the  National  Park  Service  has 
prepared  a  final  environmental  impact 
statement  (EIS)  relating  to  the 
wilderness  reconunendation  for  Kenai 
Fjords  National  Park,  Alaska. 

SUPPLEMENTARY  INFORMATION:  Single 

copies  of  the  final  EIS  may  be  obtained 
from  the  Regional  Director,  Alaska 
Region,  National  Park  Service,  Alaska 
Regional  Office,  2525  Gambell  Street, 
Anchorage,  Alaska  99503,  Attention: 
Division  of  Planning.  Copies  may  also 
be  requested  by  Telephone:  (907)  257- 
2654. 

Copies  of  the  final  EIS  will  also  be 
available  for  public  reading  and 
inspection  at  the  Alaska  Regional 
Office,  address  above;  at  the  Office  of 
the  Superintendent,  Kenai  Fjords 
National  Park  Headquarters  in  Seward, 
Alaska;  telephone:  (907)  224-3874;  at  the 
Alaska  Public  Lands  Information  Office 
in  Fairbanks,  Alaska,  3rd  and  Cushman 
Streets;  at  the  Alaska  Resources  Library 
in  Anchorage,  Alaska,  701  C  Street;  and 
at  the  Office  of  Public  Affairs,  National 
Park  Service,  United  States  Department 
of  the  Interior  in  Washington,  DC,  18th 
and  C  Streets,  NW. 
Jacob  J.  Hoogland, 

Acting  Associate  Director,  Planning  and 
Development. 

Approved: 
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Date:  August  15,  lS8a 

Bruce  Blanchud, 

Director.  Office  of  Environmental  Project 
Review,  United  States  Department  of  the 
Interior. 

[FR  Doc.  88-19396  Filed  8-25-68: 8:45  am] 

BILUNG  CODE  4310-70-11 


[FES  88-24] 

Availability  of  the  Final  Environmental 
Impact  Statement;  Wilderness 
Recommendation;  L^lce  Clark  National 
Parle  and  Preserve,  Alaska 

ACTION:  Notice  of  Availability  of  the 
Final  Environmental  Impact  Statement 
for  the  Wilderness  Recommendation 
Lake  Clark  National  Park  and  Preserve, 
Alaska. 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Park  Service  has 
prepared  a  final  environmental  impact 
statement  [EIS]  relating  to  the 
wilderness  recommendation  for  Lake 
Clark  National  Park  and  Preserve, 
Alaska. 

SUPPLEMENTARY  INFORMATION:  Single 
copies  of  the  final  EIS  may  be  obtained 
from  the  Regional  Director,  Alaska 
Region,  National  Park  Service.  Alaska 
Regional  Office.  2525  Gambell  Street. 
Anchorage.  Alaska  99503,  Attention: 
Division  of  Planning.  Copies  may  also 
be  requested  by  Telephone:  (907)  257- 
2654. 

Copies  of  the  fmai  EIS  will  also  be 
available  for  public  reading  and 
inspection  at  the  Alaska  Regional 
Office,  address  above;  at  the  Office  of 
the  Superintendent.  Lake  Clark  National 
Park  and  Preserve  Headquarters  at  701 
C  Street.  Box  61.  Anchorage.  Alaska; 
telephone:  (907)  271-3751;  at  the  Alaska 
Public  Lands  Information  Office  in 
Fairbanks.  Alaska.  3rd  and  Cushman 
Streets;  at  the  Alaska  Resources  Library 
in  Anchorage,  Alaska,  701  C  Street;  and 
at  the  Office  of  Public  Affairs,  National 
Park  Service,  United  States  Department 
of  the  Interior  in  Washington,  DC,  18th 
and  C  Streets,  NW. 
James  W.  Stewart, 

Associate  Director,  Planning  and 
Development. 

Approved: 

Date:  August  16, 1988. 
Bnice  Blanchard, 

Director,  Office  of  Environmental  Project 
Review,  United  States  Departatent  of  the 
Interior. 

[FR  Doc.  88-19397  Piled  6-25-48:  6:45  am] 

MIXINQ  CODE  4310-7041 


[FES  88-25] 

AvaUabiUty  of  Final  Environmental 
Impact  Statement;  Wilderness 
Recommendation;  Wrangell-St  Eiias 
National  Parle  and  Preserve,  Alaska 

ACTION:  Notice  of  AvailabiHty  of  the 
Final  Environmental  Impact  Statement 
for  the  Wilderness  Recommendation 
Wrangell-St.  Elias  National  Park  and 
Preserve,  Alaska. 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  PoUcy  Act  of 
1969,  the  National  Park  Service  has 
prepared  a  final  environmental  impact 
statement  (EIS)  relating  to  the 
wilderness  recommendation  for 
Wrangeli-St  EUas  National  Park  and 
Preserve,  Alaska. 

SUPPLEMENTARY  INFORMATION:  Single 
copies  of  the  final  EIS  may  be  obtained 
from  the  Regional  Director,  Alaska 
Region,  National  Park  Service,  Alaska 
Regional  Office,  2525  Gambell  Street, 
Anchorage,  Alaska  99503,  Attention: 
Division  of  Planning.  Copies  may  also 
be  requested  by  Telephone:  (907)  257- 
2654. 

Copies  of  the  final  EIS  will  also  be 
available  for  public  reading  and 
inspection  at  the  Alaska  Regional 
Office,  address  above;  at  the  Office  of 
the  Superintendent.  Wrangell-St.  Elias 
National  Park  and  Preserve 
Headquarters  at  Glennallen.  Alaska; 
telephone:  (907)  822-5235;  at  the  Alaska 
Public  Lands  Information  Office  in 
Fairbanks,  Alaska,  3rd  and  Cushman 
Streets;  at  the  Alaska  Resources  Library 
in  Anchorage,  Alaska.  701  C  Street;  and 
at  the  Office  of  Pubhc  Affairs,  National 
Park  Service,  United  States  Department 
of  the  Interior  in  Washington,  DC,  18th 
and  C  Streets,  NW. 
James  W.  Stewart, 
Associate  Director,  Planning  and 
Development. 

Approved: 

Date:  August  18, 1988. 
Brutx  Blanchard, 

Director,  Office  of  Environmental  Project 
Review  United  States  Department  of  the 
Interior. 

[FR  Doc.  88-19398  Filed  8-2S-88;  8:45  am] 

BIUJNG  CODE  4310-70-M 


[FES  88-22] 

AvaiiaMllty  of  Final  Environmental 
Impact  Statement;  WHdemess 
Recommendation;  Yukon-Ctiarley 
Rivers  National  Preserve,  Aiaska 

ACTION:  Notice  of  Availability  of  the 
Final  Environmental  Impact  Statement 
for  the  Wilderness  Recommendation 


Yukon-Charley  Rivers  National  Park 
and  Preserve,  Alaska. 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Park  Service  has 
prepared  a  final  environmental  impact 
statement  (EIS)  relating  to  the 
wilderness  recommendation  for  Yukon- 
Charley  Rivers  National  Park  and 
Preserve,  Alaska. 

SUPPLEMENTARY  INFORMATION:  Single 
copies  of  the  final  EIS  may  be  obtained 
from  the  Regional  Director,  Alaska 
Region.  National  Park  Service,  Alaska 
Regional  Office,  2525  Gambell  Street, 
Anchorage,  Alaska  99503,  Attention: 
Division  of  Planning.  Copies  may  also 
be  requested  by  Telephone:  (907)  257- 
2654. 

Copies  of  the  final  EIS  will  also  be 
available  for  public  reading  and 
inspection  at  the  Alaska  Regional 
Office,  address  above;  at  the  Office  of 
the  Superintendent  Yukon-Charley 
Rivers  National  Park  and  Preserve 
Headquarters  at  Eagle,  Alaska; 
telephone:  (907)  547-2233;  at  the  Alaska 
Public  Lands  Information  Office  in 
Fairbanks,  Alaska,  3rd  and  Cushman 
Streets;  at  the  Alaska  Resources  Library 
in  Anchorage,  Alaska,  701  C  Street;  and 
at  the  Office  of  Public  Affairs,  National 
Park  Service.  United  States  Department 
of  the  Interior  in  Washington,  DC,  18th 
and  C  Streets,  NW. 
Jacob  J.  Hoogtand, 

Acting  Associate  Director,  Planning  and 
Development. 

Approved: 

Date:  August  15, 1988. 

Bruce  Blancliard, 

Director,  Office  of  Environmental  Project 

Review  United  States  Department  of  the 

Interior. 

[FR  Doc.  88-19399  Filed  8-25-68;  8.45  am) 

BILUNQ  CODE  43ie-70-« 

Blackstone  River  Valley  National 
Heritage  Corridor  Massactiusetts  and 
RtKXie  Island,  Blackstone  River  VaDey 
National  Heritage  Corridor 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  section  552b  of  Tide  5,  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Thursday,  September  8, 1988. 

The  Commission  was  established 
pursuant  to  Pub.  L  99-647.  The  purpose 
of  the  Commission  is  to  assist  Federal, 
State  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 
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The  meeting  will  convene  at  7:00  p.m. 
at  the  Blackstone  Valley  Historical 
Society,  Northgate,  Old  Louisquissett 
Pike,  Ume  Rock,  Rhode  Island,  for  the 
following  reasons: 

1.  Ratification  of  By-laws; 

2.  Ratification  of  Subcommittees; 

3.  Election  of  Subconunittee 
Chairpersons; 

4.  Confirmation  of  Cultural  Heritage 
and  land  Management  Plan  Cooperator; 

5.  Confirmation  of  Public  Education 
Program  Cooperator; 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  official  listed 
below  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Public  Affairs  Officer.  National  Park 
Service.  North  Atlantic  Region,  15  State 
St..  Boston.  MA  02109  (617)  565-8887. 
Steven  H.  Lewis 
Acting  Regional  Director. 
Date:  August  16, 1988. 
[FR  Doc.  88-19400  Filed  8-25-88;  8:45  am] 

BUJJNQ  CODE  4310-7IMI 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  88-53] 

Jopat  Drugs,  inc.,  Baidwin,  NY;  Hearing 

Notice  is  hereby  given  that  on  April 
21, 1988,  the  Drug  Enforcement 
Adminstration,  Department  of  Justice, 
issued  to  Jopat  Drugs,  Inc.,  an  Order  to 
Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 
revoke  your  DEA  Certificate  of 
Registration,  AJ3425938,  and  deny  any 
pending  applications  for  registration. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Thursday, 
September  1, 1988,  commencing  at  10:00 
a.m.,  at  the  United  States  Claims  Court, 
Courtroom  10,  Room  309,  717  Madison 
Place,  NW.,  Washington,  DC. 

Dated:  August  22. 1988. 
)olin  C.  Lawn, 

Administrator,  Drug  Enforcement 
Administration. 

[FR  Doc.  88-19445  Filed  8-25-88;  8:45  am] 

BILUNQ  COOC  4410-0»4I 


[Docket  No.  8S-42] 

Henry  J.  Schwarz,  Jr^  North  Bergen, 
NJ;  Hearing 

Notice  is  hereby  given  that  on  March 
24, 1988.  the  Drug  Enforcement 
Administration.  Department  of  Justice, 
issued  to  Henry  J.  Schwarz.  Jr..  M.D..  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  deny  your  application  for  a 
DEA  Certificate  of  Registration. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Thursday. 
September  22, 1988,  commencing  at  10:00 
a.m.,  at  the  United  States  Claims  Court, 
Courtroom  10.  Room  309,  717  Madison 
Place,  NW.,  Washington.  DC. 

Dated:  August  22, 1988. 

John  C  Latvn. 

Administrator,  Drug  Enforcement 
A  dministration. 

[FR  Doc.  88-19446  Filed  8-25-88;  8:45  am] 

MUme  COOE  4410-(»-M 


DEPARTMENT  OF  UKBOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931,  as 
amended  (46  Stat.  1494,  as  amended.  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 


prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
frxim  thefr  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  Room  S-3504, 
Washington,  DC  20210. 
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Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
numberfs].  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 
Florida: 

FL88-5  (Jan.  8, 1988) p.  118. 

Kentucky: 

ICY88-4  (Jan.  B,  1988) ...._ pp.  298-302. 

KY88-28  (Jan.  8. 1988) pp.  372-374. 

New  York: 

NY8a-3  (Jan.  8, 1988) pp.  702-703. 

NY88-8  (Jan.  8, 1988) p.  72a 

NY88-7  (Jan.  8. 1988) pp.  738.  742. 

^fy88-10  (Jan.  8,  1988) p.  770. 

NY8&-12  (Jan.  8, 1988) p.  792. 

NY88-13  (Jan.  8, 1988) p.  802. 

NY88-17  Uan.  8. 1988) p.  820. 

NY88-18  pan.  8. 1988) p.  83a 

Pennsylvania: 

PA88-4  (Jan.  8, 1988) pp.  870-871. 

PA88-4  Uan.  8, 1988) pp.  922-923. 

PA88-10  (Jan.  8, 1988) pp.  930-931. 

PA88-14  (Jan.  8.  1988] p.  946. 

Volume  U 
Qlinois: 

IL88-2  Qan.  8. 1988) pp.  96-111. 

IL88-3  (Jan.  8, 1988) -....  pp.  114-115. 

IL88-4  (Jan.  8. 1988) pp.  120-121. 

IL88-5  (Jan.  8, 1986) pp.  126-127. 

IL88-6  (Jan.  8. 1988) p.  132. 

IL88-8  (Jan.  8. 1988) pp.  142-144. 

IL88-9  (Jan.  8, 1988) pp.  146-149. 

IL88-11  Qan.  8. 1988) pp.  158-162. 

Ohio: 

OH88-2  (Jan.  8. 1988) pp.  741-745. 

OH88-29  (Jan.  8, 1988) pp.  823-825. 

Oklahoma: 

OK8&-18  (Jan.  8. 1968) p.  920. 

Wisconsin: 

WI88-1  (Jan.  8.  1988) pp.  1084-1085. 

WI88-3  (Jan.  8, 1988) pp.  1092-1093. 

W188-6  (Jan.  8, 1988) pp.  1104-1105. 

WI88-7  (Jan.  8, 1988) pp.  1108-1109. 

WI88-9  (Jan.  8,  1988) pp.  1130-1131. 

WI88-10  (Jan.  8.  1988) pp.  1134-1144. 

WI88-11  [Jan.  8, 1988) p.  1148. 

WI88-12  (Jan.  8, 1988) p.  1150. 

W188-13  (Jan.  8,  1988) pp.  1154-1155. 

WI88-14  (Jan.  8,  1988) pp.  1156-1159. 

WI88-15  (Jan.  &,  1968) p.  1162. 

WI86-16  (Jan.  8,  1988) pp.  1166-1167. 

Volume  III 
Washington: 

WA88-1  (Jan.  8, 1988) p.  380. 

WA88-2  (Jan.  8, 1988) p.  388. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 


found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from: 
Superintendent  of  Documents,  U.S. 

Government  Printing  Office, 

Washington,  DC  20402,  (202)  783-3238. 

When  ordering  subscription(8),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1}  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  19th  day  of 
August  1988. 

Alan  L  Moss, 

Director,  Division  of  Wage  Determinations. 
[FR  Doc.  86-19222  Filed  8-25-88;  8:45  am) 

MLLMQ  CODE  4S10-Z7-4I 


Mine  Safety  and  Health  Administration 

[Docket  No.  M-88-139-C] 

Rushton  Mining  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Rushton  Mining  Company,  P.O.  Box 
367,  Ebensburg,  Pennsylvania  15931  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.305  (weekly  examinations 
for  hazardous  conditions)  to  its  Rushton 
Mine  (I.D.  No.  36-00856)  located  in 
Centre  County,  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  return  aircourses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  Petitioner  states  that  due  to 
inclination  of  the  coal  seam  and  water 
accumulation,  certain  areas  of  the  mine 
cannot  be  safely  traveled.  These  areas 
cannot  be  dewatered  and  rehabilitated 
without  hazardous  work. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  safe  evaluation 
procedures  for  the  safety  of  the 
examiners  in  the  West  Mains,  South 
Mains,  and  East  Mains. 


4.  In  support  of  this  request,  petitioner 
states  that — 

(a)  The  areas  described  are  not  a  part 
of  the  ventilation  system  of  active 
working  sections; 

(b)  The  amount  of  methane  generated 
from  the  subject  and  adjacent  areas  as 
shown  on  the  current  ventilation  plan  is 
negligible; 

(c)  The  levels  of  methane  generated 
range  from  0.0%  to  0.1%;  and 

(d)  The  areas  in  question  were 
supported  according  to  plan  and 
additional  supports  such  as  cribs  and 
posts  have  been  added  as  needed. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  affored  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  26, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Date:  August  17, 1988. 
Patricia  W.  SUvey, 

Director,  Office  of  Standards,  Regulation  and 

Variances. 

[FR  Doc.  88-19485  Filed  6-25-68;  8:45  am] 

BILUNOCOOE  4S10-43-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic*  88-73] 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committee 
(AAC);  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  Committee,  Ad  Hoc  Review 
Team  on  Flight  Research  and 
Technology. 

DATE  AND  TIME:  September  21. 1988.  8 
a.m.  to  5  p.m.,  and  September  22, 1988,  8 
a.m.  to  3  p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Administration,  Room  625, 
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Federal  O^ice  Building  lOB, 
Washington.  DC  2054a. 
Foa  FuirrHER  wfomiation  contact: 
Mr.  Jack  Levine.  Office  of  Aeronautics 
and  Space  Technology,  National 
Aeroaautics  and  Space  Administration, 
Washington.  DC  20546^  202/453-2835. 

swnflKMnuiv  mmnnmtwn:  The 
NAC  Aeronautics  Advisory  Committee 
(AAC)  was  estaUisbed  to  provide 
overall  guidance  to  the  Office  of 
Aeronautics  and  Space  Technology 
(OAST)  on  acronaatics  research  and 
technology  activities.  Special  ad  hoc 
review  teaas  are  formed  to  address 
specific  topics.  The  Ad  Hoc  Review 
Teasi  OB  Right  Research  and 
Technology,  chaired  by  Mr.  Joseph  T. 
Gallagher,  is  oonprised  of  eleven 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (apprracimately  30  persons 
including  dw  teem  men^rs  and  other 
partictpantB). 

Type  of  Meeting:  Open. 

Agenda: 
September  21. 1988 

8  ajoL— Overview  of  Draft  Report. 

9  a.m. — Review  of  Findings. 

1  p.m. — Review  of  Concerns  and 
Issues. 

2  piBi. — ^Discussion  of 
Recommendations. 

5  p.m. — Adjourn. 
September  22. 1988 
8  a.m. — Working  Group  Activities. 
1  p.m. — Convene  Working  Groups- 
Review  of  Final  Report  Elements. 

3  p.m. — Adjourn. 
Ann  Bradley, 

Adraary  Committee  Management  Officer. 

National  Aeronautics  and  Space 

A  dministration. 

August  19, 1988. 

[FR  Doc.  88-19364  Filed  8-25-88:  8:45  am] 

BILUNQ  CODE  7S1IMI1-W 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-3018;  Ueenae  No.  SNM- 
1963] 

Houston  Ugtrting  and  Power  Co.  et  al., 
Matagorda  County,  TX;  Finding  of  No 
Significant  Impact  Issuance  of  Special 
Nuctear  Material 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  Special 
Nuclear  Material  License  No.  SNM-1983 
to  Houston  Lifting  and  Power 
Company,  City  PobUc  Service  Board  of 
San  Antonio,  Texas.  Central  Power  and 
Light  Company,  and  the  City  of  Austin, 
(the  applicants)  for  the  South  Texas 


Project  Electric  Generating  Station  Unit 
2,  located  in  Matagorda  County,  Texas. 

EiniiiineiBiilal  Assessaieut 

Identification  of  Proposed  Action:  The 
proposed  action  would  authorize  the 
applicants  to  receive,  possess,  inspect, 
and  store  special  nuclear  material  in  the 
form  of  unirradiated  fuel  assemblies. 
The  discussion  below  will  be  limited  to 
assessing  the  potential  for 
environmental  impacts  resulting  from 
the  handling  and  the  storage  of  new  fuel 
at  South  Texas,  Unit  2. 

The  Need  for  the  Propoted  Action: 
The  proposed  license  will  allow  the 
applicants  to  receive  and  store  fresh  fuel 
prior  to  issuance  of  the  Part  50  operating 
license  in  order  to  inspect  the  fuel  and 
flnalixe  fuel  preparation  needed  to  load 
the  fuel  into  the  reector  vessel.  Actual 
core  loading,  however,  will  not  be 
authorized  by  the  proposed  Ucense. 

EnviroBiaental  Impacts  of  the 
Proposed  Action:  Once  at  South  Texas, 
Unit  2,  the  new  fuel  assembhes  may  be 
temporarily  stored  in  their  shipping 
containers  in  the  new  fuel  inspection 
lay-down  area  and  the  new  fuel 
handling  area  prior  to  placement  in  their 
designated  storage  location;  the  new 
fuel  storage  pit  located  in  the  Fuel 
Handling  Building.  This  temporary 
storage  of  assemblies  in  their  shipping 
containers  will  present  no  significant 
environmental  impact  or  significant 
radiation  exposure  to  plant  workers. 

Upon  removal  of  the  fuel  assemblies 
from  the  shipping  containers,  ihey  are 
inspected  and  surveyed  for  any  external 
contamination.  Assuming  no 
contamination  is  found,  the  assemblies 
are  transferred  to  their  designated 
storage  location.  Criticality  safety  in  the 
storage  location  is  maintained  by 
limiting  iirteraction  t>etween  adjacent 
fuel  assemblies.  The  staff  has  evaluated 
the  new  fuel  storage  pit  and  found  it  to 
be  critically  safe  for  all  conditions  of 
water  nmdeiatifMi  and/or  reflection.  The 
design  of  this  storage  location. 
combined  with  plant  procedures,  will 
ensure  acceptable  protection  of  the 
general  public  and  plant  personnel 
under  either  nonnal  or  abnormal 
conditions. 

Since  the  fresh  fuel  assembhes  are 
sealed  sources,  the  principal  exposure 
pathway  to  an  individual  is  via  external 
radiation.  For  low-enriched  uranium  fuel 
(<4  percent  U-235  enrichment),  the 
exposure  rate  at  1  foot  from  the  surface 
is  normally  less  than  1  mR/hr;  therefore, 
it  is  estimated  that  the  exposure  level  to 
workers  handling  the  fuel  would  be  less 
than  25  percent  of  the  maximum 
permissible  exposure  specified  in  10 
CFll  Part  20.  Because  of  the  low 
radiation  levels  associated  with  the 


requested  nuiterifils  and  activities  and 
the  applicant's  radiation  protection 
procedures,  the  staff  concludes  that  fuel 
handling  and  storage  activities  can  be 
carried  out  without  any  significant 
occupational  dose  to  workers  or 
radiological  impact  to  the  environment 

Only  a  small  amount,  if  any,  of 
radioactive  waste  (e.g.,  smear  papers 
and/or  contaminated  packaged 
material)  is  expected  to  be  generated  as 
a  result  of  fuel  handling  and  storage 
operations.  Any  waste  that  is  produced 
will  be  properly  stored  onsite  until  it  can 
be  shipped  to  a  licensed  disposal 
facility. 

In  the  event  that  applicants  must 
return  the  fuel  to  the  fuel  fabricator,  all 
packaging  and  transport  of  fuel  will  be 
in  accordance  with  10  CFR  Part  71.  No 
signiHcant  externa!  radiation  hazards 
are  associated  with  the  unirradiated 
fuel,  because  the  radiation  level  from 
the  clad  fuel  pellets  is  low  and  the 
shipping  packages  must  meet  the 
external  radiation  standards  in  10  CFR 
Part  71.  Therefore,  shipment  of 
unirradiated  fuel  by  the  applicants  is 
expected  to  have  an  insignificant  impact 
upon  the  environment. 

In  the  unlikely  event  that  an  assembly 
(either  within  or  oatside  its  shipping 
container)  is  dropped  during  transfer, 
fuel  cladding  is  not  expected  to  rupture. 
Even  if  the  fuel  rod  cladding  were 
breached  and  the  pellets  were  released, 
an  insignificant  environmental  impact 
would  result.  The  fuel  pellets  are 
composed  of  a  ceramic  UOz  that  has 
been  pelletized  and  sintered  to  a  very 
high  density.  In  this  form,  release  of  UO? 
aerosol  is  unlikely  except  under 
conditions  of  deliberate  grinding. 
Additionally,  UOi  is  soluble  only  in  acid 
solution  so  dissohition  and  release  to 
the  envirorunent  are  extremely  unlikely. 

Conclusion:  The  environmental 
impacts  associated  with  the  handling 
and  storage  of  new  fuel  at  South  Texas. 
Unit  2.  are  expected  to  be  insigificant. 
Essentially  no  effluents,  hquid  or 
airborne,  will  be  released,  and 
acceptable  controls  will  be  implemented 
to  prevent  a  radiological  accident. 
Therefore,  the  staff  concludes  that  there 
will  be  no  significant  impacts  associated 
with  the  proposed  action. 

Alternative  to  the  Proposed  Action: 
The  principal  alternative  would  be  to 
deny  the  requested  license.  Assuming 
the  operating  license  will  eventually  be 
issued,  denial  of  the  storage  only  license 
would  merely  postpone  new  fuel  receipt 
at  South  Texas,  Unit  2.  Although  denial 
of  the  Special  Nuclear  Material  License 
for  South  Texas,  Unit  2.  is  an  alternative 
available  to  the  Commission,  it  would 
be  considered  only  if  significant  issues 
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of  public  health  and  safety  could  not  be 
resolved. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resoimieB  not  previously  considered  in 
connection  with  the  Commission's  Final 
Environmental  Statement  (NUREG- 
1171]  dated  August  1986  related  to  this 
facility. 

Agencies  and  Persons  Contacted:  The 
Conunission's  staff  reviewed  the 
applicants'  request  of  April  5, 1988,  and 
did  not  consult  other  agencies  or 
persons. 

Finding  of  No  Significant  Impact-  The 
Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  issuance  of  Special  Nuclear  Material 
License  No.  SNM-1983.  On  the  basis  of 
this  assessment,  the  Commission  has 
concluded  that  environmental  impacts 
created  by  the  proposed  licensing  action 
would  not  be  significant  and  do  not 
warrant  the  preparation  of  an 
Environmental  Impact  Statement. 
Accordingly,  it  has  been  determined  that 
a  Finding  of  No  Significant  Impact  is 
appropriate. 

The  Environmental  Assessment  and 
the  April  5, 1988  application  related  to 
this  proposed  action  are  available  for 
public  inspection  and  copying  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC. 
Copies  of  the  Environmental 
Assessment  may  be  obtained  by  calling 
(301)  492-3358  or  by  writing  to  the  Fuel 
Cycle  Safety  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety, 
U.S.  Nuclear  Regulatory  Conunission, 
Washington,  DC  20555. 

Dated  at  Rockville,  Maryland  this  22nd  day 
of  August,  1988. 

For  the  Nuclear  Regulatory  Commission. 

Lelaod  C.  Rouse, 

Chief,  Fuel  Cycle  Safety  Branch,  Division  of 

Industrial  and  Medical  Nuclear  Safety, 

NMSS. 

[PR  Doc.  88-19429  Filed  8-25-88;  8:45  am] 

BtLUNQ  COOE  75Mmi-M 


International  Nuclear  Power  Plant 
Aging  Symposium;  Meeting 

AOENCY:  Nuclear  Regulatory 
Conunission. 

summary:  The  study  of  nuclear  power 
plant  aging  is  part  of  the  NRC's  ciurent 
research  program  to  improve  the  safety 
of  nuclear  power  plants.  The  advancing 
age  of  nuclear  power  plants  plays  an 
ever  increasing  role  in  the  decision- 
making related  to  the  continued  safe 
operation  of  these  plants.  Progress  has 
already  been  made  in  understanding 
and  managing  aging  phenomena,  but 
more  remains  to  be  done.  The  theme  of 


this  international  symposium  is: 
"Understanding  Aging — ^A  Key  to 
Ensuring  Safety;  Managing  Aging — A 
Necessity  to  Ensuring  Safety." 

The  symposium  is  being  organized  by 
NRC  in  cooperation  with  the  American 
Nuclear  Society,  the  American  Society 
of  Civil  Engineers,  the  American  Society 
of  Mechanical  Engineers,  and  the 
Institute  of  Electrical  and  Electronics 
Engineers. 

"The  keynote  address  on  the  first  day 
of  the  symposium  will  be  delivered  by 
NRC  Commissioner  Kenneth  C.  Rogers. 
The  keynote  speaker  at  a  dinner 
reception  during  the  symposium  will  be 
Dr.  "Thomas  P.  Rona,  Deputy  Director, 
White  House  Office  of  Science  and 
Technology.  During  the  symposium, 
principal  addresses  to  the  more  than  500 
nuclefu-  experts  will  be  made  by  Dr. 
Hideo  Uchida,  Chairman,  Nuclear 
Safety  Commission,  Japan  on  August  31, 
and  Michel  Laverie,  Chef  du  Service 
Central  de  Surete  des  Installations 
Nucleaires,  France  on  September  1.  The 
symposium  will  conclude  with  a  panel 
diiscussion  led  by  Dr.  LV.  Konstantinov, 
Deputy  Director  General,  International 
Atomic  Eneigy  Agency,  Vienna. 

Among  others  who  have  confirmed 
participation  are  John  Taylor,  Vice 
President,  EPRI;  Byron  Lee,  Chief 
Executive  Officer,  NUMARC;  Jack 
Ferguson,  Chief  Executive  Officer, 
Virginia  Power  Wallace  Behnke,  Vice 
Chairman,  Commonwealth  Edison; 
James  Moore,  Vice  President. 
Westinghouse;  Delbert  Bunch,  Principal 
Deputy  Assistant  Secretary  for  Nuclear 
Energy,  U.S.  Department  of  Energy; 
Russell  Drew,  President,  IEEE;  Albert 
Grant,  President,  ASCE;  Ronald  Stinson, 
President.  ANS;  L  Chockie,  Vice 
President  ASME;  Klaus  Gast,  Director, 
Office  for  Safety  of  Nuclear 
Installations,  BMU,  Federal  Republic  of 
Germany;  E.G.  Gomez,  Vice  President, 
Consejo  de  Seguridad  Nuclear,  Spain. 

The  symposium  will  entail 
presentations  of  technical  papers,  and  a 
panel  discussion  on  a  wide  spectrum  of 
plant  aging  issues,  arriving  at  an 
improvement  of  understanding  nuclear 
plant  aging  phenomena  and  its 
management  on  an  international  level. 
Date  &  Time:  August  30,  31  and 

September  1, 1988;  8:00  a.m.  to  5:00 

p.m.  daily 
Address:  Hyatt  Regency  Hotel,  One 

Bethesda  Metro  Center,  Bethesda, 

Maryland  20814 
Admission:  Registration  is  required. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Satish  Aggarwal,  General  Chairman, 
International  Nuclear  Power  Plant  Aging 
Symposium,  U.S.  Nuclear  Regulatory 


Commission.  Washington,  DC  20555, 
Phone:  301-492-3823. 

Dated  at  Rockville.  Maryland,  this  23rd. 
day  of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Denwood  F.  Rom, 

Deputy  Director  for  Research,  Office  of 
Nuclear  Regulatory  Research. 

[FR  Doc.  88-19430  Filed  8-2&-88;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Eneigy  Act  (42  U.S.C.  2039.  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
September  8-10, 1988,  in  Room  P-118, 
7920  Norfolk  Avenue,  Bethesda,  Md. 
Notice  of  this  meeting  was  published  in 
the  Federal  Register  on  July  26, 1988. 

Thursday,  September  8. 1968 

8:30  a.m.-8:45  a.m.:  Comments  by 
ACRS  Chairman  (Open)— The  ACRS 
Chairman  will  report  briefly  regarding 
items  of  current  interest. 

8:45a.m.-10:45a.m.:  Decay  Heat 
Removal  (Open)— Review  and  report  on 
proposed  NRC  Staff  resolution  of 
Generic  Issue  99,  Loss  of  RHR 
Capability  During  Plant  Shutdown 
Conditions. 

IIM  a.m.-12:30 p.m.:  Maintenance  of 
Nuclear  Power  Plants  (Open) — Review 
and  comment  on  proposed  NRC  rule 
regarding  maintenance  of  nuclear  power 
plants. 

1:30  p.m.-3:30 p.m.:  Pilgrim  Nuclear 
Power  Station  (Open) — ^Review  and 
report  on  proposed  restart  of  the  Pilgrim 
Nuclear  Power  Station,  Unit  1. 

3:45  p.m.-5:45  pjn.:  Quantitative 
Safety  Goals  (Open)— Discuss  and 
comment  regarding  proposed  NRC  Staff 
implementation  Plan  for  the  NRC 
Quantitative  Safety  Goals. 

5:45  p.m.-6:30  p.m.:  A  CRS  Procedures 
and  Practices  (CDpen/Closed) — Discuss 
qualifications  of  new  members  proposed 
for  appointment  and  current  members 
proposed  for  reappointment  to  the 
ACRS.  Appoint  Nominating  Panel  for 
ACRS  Officers  for  CY-1989  and  select 
meeting  dates  for  CY-1989. 

Portions  of  this  session  will  be  closed 
as  required  to  discuss  information  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Friday,  September  9, 1988 

8:30  a.m.-10:00  a.m.:  TVA 
Management/ Lessons  Learned  Review 
(Open)— Discuss  and  comment  on 


lessons  ieained  from  TVA  nniugeiBeat 
problems  and  recent  changes  in  staffing 
and  organization. 

10:15  a.m.-ll:15  a.m.:  Restart  of 
Browns  Ferry  Nuclear  Power  Plant 
(Open) — Briefing  regarding  proposed 
restart  of  the  Browns  Ferry  Nuclear 
Power  Plant. 

11:15  a.m.-12:lS  p.m.:  Hydrogen 
Control  Requirements  (Open)— Review 
and  report  on  NRC  Staff  proposed 
resolution  of  USI A-48,  Hydrogen 
Control  Measures  and  Effects  of 
Hydrogen  Bnms  on  Safety  Equipment. 

1:15  p.m.-l:45  pjn.:  Future  ACRS 
Activities  (Open)— Discuss  anticipated 
ACRS  subcommittee  activities  and  items 
proposed  for  consideration  by  the  full 
Committee. 

1:45  p.m.-3:lS  p.m.:  International 
Operating  Experience  (Open) — Discuss 
and  comment  on  implications  of 
Chernobyl  accident  and  review  of  the 
Staffs  program  at  BNL  to  address 
severe  reactivity  transients. 

3:30  p.m.-4:30 p.m^  Severe  Accident 
Management  (Open) — ^Briefing  by 
representatives  of  the  NRC  Staff 
regarding  the  status  of  work  on 
management  of  severe  accidents. 

4:30  p.m.-5:30  p.m.:  Equipment 
Reliability/Valve  Testing  (Open)— 
Review  and  report  on  proposed  changes 
in  requirements  for  in-situ  testing  of 
motor  operated  valuves  (GI-n.E.8.1). 

5:30  p.m.-6:30  p.m.:  ACRS-ACNW 
Responsibilities  (Open) — Discuss 
proposed  bases  and  mechanism  for 
assignmeBt  of  specific  activities 
between  the  ACRS  and  the  ACNW  in 
areas  which  may  overlap/interface. 

Saturday.  Ssptmnbar  10. 1988 

8:30  aai.~12M)  Noon  and  l.iX}p.m.- 
2,-00  p./n.— Preparation  of  ACRS  reports 
on  matters  considered  during  this 
meeting  and  proposed  resolutiiHi  of  A- 
45,  Decay  He»t  Removal,  and  the  High 
Temperatsre  Gas  Cooled  Reactor 
considered  during  the  340th  meeting  of 
the  Committee. 

Zi)0pja.-3:30p.m.:  ACRS 
Subcommittee  and  Member  Activities 
(Open/Qosed) — Report  and  discussion 
of  recent  meetings  on  Thermal- 
Hydraulic  PhencHnena  and  Feedback  of 
Operational  Safety  E)q)erience  firom 
Nuclear  Plants. 

Portions  of  this  session  will  be  closed 
as  required  to  protect  information 
provided  in  confidence  by  a  foreign 
source. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  2. 1987  (51  FR  37241).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
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will  be  pernritted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questioiu 
may  be  asked  on^  by  members  of  the 
ComoBttee,  its  constiltants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  shotdd  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appn^jriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  tdevison  cameras  during 
this  meeting  may  be  Ikuted  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  (Hirpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director,  Mr. 
Raymond  F.  Fraley,  i»ior  to  the  meeting. 
In  view  of  the  possibihty  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.G 
552b(c)(6)),  and  to  protect  informaticm 
provided  in  confidence  by  a  foreign 
source  (5  U.S.C.  552b(cX4)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled.  Uie 
Chainnan's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  triephone  call  to  the  ACRS 
Executive  Director.  Mr.  Raymond  F. 
Fraley  (telephone  202/634-3285), 
between  ftlS  a.m.  and  5UX)  p.m. 

Date:  August  23. 1888. 
Andrew  L  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  86-19431  Plied  8-2&-88;  8:45  am] 
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Regulatory  Gu«d«;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  reissued  a  guide  in  its  Regulatory 
Guide  Series.  TTiis  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  im];rfementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 


data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  1.155,  "Station 
Blackout."  is  being  reissued  to  correct 
Tables  1,  5,  and  &  This  guide  was 
originally  issued  in  June  1968  as  part  of 
the  resolution  of  Unresolved  Safety 
Issue  A-44.  "Station  Blackout."  The 
guide  describes  methods  acceptable  to 
the  NRC  staff  for  complying  with  the 
Commission  regulation  that  requires 
nuclear  power  plants  to  be  capable  of 
coping  with  a  station  blackout  for  a 
specified  duration. 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvemntts  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington.  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
ciurent  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contracting  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Post  Office  Box  37082. 
Washington.  DC  20013-7082,  telephone 
(202)  275-2060  or  (202)  275-2171.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on 
this  service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road,  Springfield. 
VA  22161. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland  this  18th  day 
of  August  198& 

For  the  Nuclear  Regulatory  Commission. 
Eric  S.  Beckianl. 

Director,  Off  ice  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  88-19432  Filed  8-25-88;  8:45am] 
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Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series,  "niis  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
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data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Revision  1  of  Regulatory  Guide  8.22, 
"Bioassay  at  Uranium  NiiUs,"  describes 
a  bioassay  program  acceptable  to  the 
NRC  staff  for  uranium  mills  and  some 
portions  of  uranium  conversion 
facilities.  The  guide  also  describes 
working  conditions  for  which  bioassays 
should  be  p>erformed. 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2]  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  OfHce  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC.  Copies  of  issued 
guides  may  be  purdiased  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Post  Office  Box  37082, 
Washington  DC  20013-7082,  telephone 
(202]  275-2060  or  (202)  275-2171.  Issued 
giudes  may  also  be  purchased  from  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on 
this  service  may  be  obtained  by  writing 
NTIS.  5285  Port  Royal  Road,  Springfield, 
VA  22161. 

(5  U.S.C  552(a)] 

Dated  at  Rockville,  Maryland  this  ISdi  day 
of  August  1988. 

For  the  Nodear  Regulatory  Commission. 
Themis  P.  Spais, 

Deputy  Director  for  Generic  Issue  Resolution, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  88-19433  Filed  8-25-88:  8:45  am] 
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[Docket  No*.  50-454  and  50-455] 

Commonwealth  Edison  Co,; 
Consideration  of  Issuance  of 
Amendment  to  Facilfty  OperaUng 
License  and  Opportunity  for  hlearlng 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
FaciUty  Operating  License  Nos.  NI^-37 
and  NPF-66,  issued  to  Commonwealth 
Edison  Company  (the  licensee],  for 
operation  of  Byron  Station.  Units  1  and  2 
located  in  O^  County.  Ifiinois. 

The  amendnents  would  cbaage  the 
Technical  ^edficatkon  action  statement 
involving  Rock  River  water  flow.  The 


existing  Technical  Specification  requires 
that  both  Byron  Units  1  and  2  be 
shutdown  if  the  Rock  River  flow  rate  is 
less  than  700  cubic  feet  per  second  (cfs). 
The  proposed  amendment  would  allow 
both  units  to  continue  operation  when 
river  flow  decreases  below  700  cfs.  The 
aunendment  would  be  effective  for  only 
90  days  to  allow  continued  plant 
operation  during  the  drought. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act]  and  the  Commission's 
regulations. 

By  September  26. 1988,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practices  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
peition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particulariy  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1]  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3]  the  i>ossible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  witlioiit  requestmg  leave  of  the 
Board  up  to  fifteen  (15]  days  prior  to  the 
first  prehearing  conference  scheduled  in 


the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petiton  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
htigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limted  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Connnision, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
(10]  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-firee  telephone  call  to  Western 
Union  at  1-800-325-6000  (m  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Daniel 
R.  Mullen  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  pubhcation 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Michael  Miller,  Esq., 
Sidley  and  Austin,  One  First  National 
Hace,  Chicago,  Illinois  60603,  attorney 
for  the  licensee. 

Nontimely  filing  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  request 
for  hearing  wiQ  not  be  entertained 
absent  a  determination  by  the 
Commiseion,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
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balancing  of  the  factors  specified  in  10 
CFF  2.714{a)(l)(iHv)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  pubhc 
comment  of  its  proposed  fmding  of  no 
signiHcant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  5, 1988,  which 
is  available  for  pubUc  inspection  at  the 
Conunission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC; 
the  Rockford  PubUc  Library,  215  N. 
Wyman  Street,  Rockford,  Illinois  61101. 

Dated  at  Rockville.  Maryland,  this  19th  day 
of  August  1988. 

William  L  Forney. 

Acting  Director,  Project  Directorate  111-2, 
Division  of  Reactor  Projects — ///, /V,  Vand 
Special  Projects. 

[FR  Doc.  88-19435  Filed  8-25-88;  8:45  am] 

MLLMO  CODE  TSM-OI-a 


[DoctotNa  50-482] 

Kansas  Gm  A  Electric  Co,  et  ai.; 
ConsMsration  of  Issuance  of 
Amsndmsnt  to  Facility  Operating 
Ucenae  and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considerating  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
42,  issued  to  Kansas  Gas  and  Electric 
Company,  Kansas  City  Power  &  Light 
Company,  and  Kansas  Electric  Power 
Cooperative.  Inc..  (the  licensees),  for 
operation  of  the  Wolf  Creek  Generating 
Station  located  in  Coffey  County, 
Kansas. 

The  amendment  would  revise  three 
Techidcal  Speciflcations;  3/4.7.6 
(Control  Room  Emergency  Ventilation 
System),  3/4.7.7  (Emergency  Exhaust 
System),  and  3/4.9.13  (Emergency 
Exhaust  System).  The  changes  in 
Technical  Specification  3/4.7.6  consist 
of:  1)  increasing  the  Control  Room 
Pressurization  System  Flow  from  500 
c&n  +10%  to  750  cfrm  +10%  In  all 
applicable  portions  of  4.7.6;  2)  changing 
the  Pressurization  System  dirty  filter  dp 
from  3.8"  W.G.  to  3.6"  W.G.  in  all 
applicable  portions  of  4.7.6;  3)  deleting 
the  dtfty-filter  dp  requirements  in 
4.8.7.C.1;  4)  adding  a  maximum 
allowable  dp  for  the  Pressurization 
System  filter  unit  in  4.7.6.e.l;  5)  deleting 
the  0.5%  in  place  penetration  and  bypass 
leakage  test  for  charcoal  filters  in  4.7.6.f 
which  tests  HEPA  filter  integrity;  and  6) 
deleting  the  1%  in  place  penetration  and 


bypass  leakage  test  for  HEPA  filters  in 
4.7.6.g  which  tests  charcoal  filter 
integrity. 

The  changes  in  Technical 
Specification  3/4.7.7  consist  of:  1)  adding 
Auxiliary  Building  in  the  identification 
title;  2)  deleting  all  sections  of  4.7.7 
dealing  with  testing  of  the  adsorber  unit 
and  fan  fiow  rates  and  replacing  with 
requirements  to  perform  the  same 
adsorber  unit  testing  at  the  appropriate 
flow  rates  per  4.9.13;  3)  in  renumbered 
paragraph  4.7.7.b.l  changing  "fuel"  to 
"auxiliary"  to  correctly  identify  the 
appropriate  building;  and  4) 
renumbering  as  necessary  due  to 
deleted/transferred  testing 
requirements. 

The  changes  in  Technical 
Specification  3/4.9.13  consist  of:  (1) 
Adding  fuel  Building  in  the  identification 
title;  (2)  reducing  the  required  fan  flow 
from  9000  cfin  +10%  to  6500  cfm  +10% 
for  all  applicable  sections  of  4.9.13;  (3) 
changing  the  dirty  filter  dp  from  7.2" 
W.G.  to  4.7"  W.G.  in  aU  applicable 
sections  of  4.9.13;  (4)  deleting  the  dirty 
filter  requirement  in  4.9.13.b.l;  (5) 
transferring  4.9.13.d.2  and  4.9.13.d.3  to 
new  section  4.9.13.g  as  4.9.13.g.l  and 
4.9.13.g.2  and  renumbering  4.9.13.d  as 
applicable;  (6)  deleting  .05%  in  place 
penetration  and  bypass  leakage  testing 
for  charcoal  adsorbers  in  4.9.13.e;  and 
(7)  deleting  the  1%  in  place  penetration 
and  bypass  leakage  testing  for  HEPA 
filters  in  4.9.13.f. 

The  change  in  the  BASES  consist  of: 
(1)  Changes  in  the  identification  titles 
for  3/4.7.7  and  3/4.9.13  (2)  changing 
"pump  room"  to  "auxiliary  building"  in 
3/4.7.7;  and  (3)  adding  that  the 
surveillance  requirements  associated 
with  the  filtration  unit  for  3/4.7.7  are 
stated  in  Technical  Specification  4.9.13. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Enei^gy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  September  26, 1988,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 


designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularlity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceedings,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
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be  delivered  to  the  Commissicui's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  Hied  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-600  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
identification  Number  3737  and  the 
following  message  addressed  to  Jose  A. 
Calvo:  petitioner's  name  and  telephone 
number;  date  Petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
and  to  Jay  Silberg.  Esq.,  Shaw,  Pittman. 
Potts  and  Trowbridge.  2300  N  Street 
NW.,  Washington,  DC  20037,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  pubUc 
comment  of  Ks  proposed  findings  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  26. 1988, 
which  is  available  for  pubUc  inspection 
at  the  Commisson's  Public  Document 
Room.  1717  H  Street,  NW.,  Washington, 
DC  and  at  the  Emporia  State  University, 
William  Allen  White  Ubrary,  1200 
Commercial  Street  Emporia,  Kansas 
66801  and  Washbwn  University  School 
of  Law  Lil»ary,  Topekik,  Kansas. 

Dated  at  KockYille,  MarTfeiid,  this  19th  day 
of  August  MSB. 
For  the  Nuclear  Regulatory  Canunisskm. 

David  L  Wigginton. 

Acting  Ditmctae.  Proieet  Directorate — /  V, 

DiviBJoaofRaachorProiecta — UI,  IV,  Vand 

Special  Pn^ects.  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  88-1943e  Filed  8-2&-«8;  8:45  am} 
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[Dockat  No.  50-4431 

Public  Service  Company  of  New 
HampeMre;  Consideration  of  Issuance 
of  Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
56,  issued  to  Public  Service  Company  of 
New  Hampshire,  for  operation  of 
Seabrook  Station,  Unit  1  located  in 
Rockingham  County.  New  Hampshire. 

The  amendment  would  revise  the 
technical  specification  setpoints  for  the 
pressurizer  pressure,  pressurizer  water 
level,  and  steam  generator  water  level 
channels  as  a  result  of  replacing  the 
Veritrak/Tobar  transmitters  with 
Rosemount  transmitters  in  accordance 
with  the  licensee's  application  dated 
July  8, 1988  and  supplemented  by  the 
licensee's  August  8, 1968  submittal 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Ccmmission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  jxissibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

During  hot  fimctional  testing,  ambient 
temperature  compensation  cahbrabon 
shifts  were  observed  with  Veritrak/ 
Tobar  pressurizer  pressure  transmitters 
located  inside  containment  The  cause 
of  the  drift  could  not  be  isolated  by 
testing.  The  licensee  proposes  to  replace 
the  Veritrak/Tobar  pressurizer  pressure, 
pressurizer  water  level  and  steam 
generator  water  level  transmitters  with 
Rosemount  transmitters  which  have 
demonstrated  better  calibration  stability 
at  other  installations. 

The  proposed  change  provi<ies  new 
setpohits  for  the  pressorizer  pressure, 
pressurizer  water  level,  and  steam 
generator  water  level  chtuaaek.  Thia 
change  provides  new  v^es  for  Total 
Allowance  (TA).  Statistical  Sununation 
of  Errors  (Z).  Trip  Setpotnt  and 
Allowable  Value  for  these  transmitters 


in  Technical  Specification  Tables  2.2-1 
(REACTOR  TRIP  SYSTEM 
INSTRUMENTATION  SETPOINTS). 
The  stream  generator  water  level  low- 
low  value  is  also  revised  in 
Specifications  4.4.1.2.2.  4.4.1.3.2.  and 
3.4.1.4.1,  to  be  consisent  with  the 
setpoints. 

The  replacement  Rosemount 
transmitters  are  environmentally  and 
seismically  qualified  for  their  locations 
inside  the  containment.  The  replacement 
Rosemount  transmitters  have  been  used 
in  operating  plants  and  have  an 
excellent  history  of  performing  within 
stated  accuracy  limits. 

Therefore,  the  probability  of 
previously  evaluated  accidents  will  not 
be  increased. 

The  replacement  Rosemount 
transmitters  are  identical  in  type  to  the 
Veritrak/Tobar  transmitters  except  for 
the  pressurizer  pressure  transmitter.  In 
this  application,  the  Rosemount 
transmitter  is  a  guage  type  pressure 
transmitter  while  the  Veritrak/Tobar 
transmitter  is  an  absolute  pressure  type 
The  effect  of  normal  variations  in 
atmospheric  pressure  have  been 
considered  in  the  instrument  setpoint 
calculation.  The  proposed  amendment 
does  not  allow  any  new  mode  of 
operation  beyond  what  is  already 
permitted.  Therefore,  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  will  not  create  the 
possibiUty  of  a  new  or  difficult  kind  of 
accident  &om  any  accident  previously 
evaluated. 

The  protection  system  setpoints  for 
use  with  the  Rosemount  transmitters 
were  developed  by  calo^ting  the 
instrument  channel  statistical  allowance 
using  the  Westinghouse  methodology 
which  has  been  reviewed  and  approved 
by  the  NRC  staff,  and  applying  this  to 
the  FSAR  Chapter  15  accident  analysis 
limit. 

When  compared  to  the  calculated 
values,  the  steam  generator  low-low 
level  setpoint  is  conservative.  The  effect 
of  the  Rosemount  transmitters  on  the 
overtemperature  delta-T  trip  was 
evaluated  and  determined  to  be 
acceptable  since  it  resulted  in  an 
increase  of  0.5  jjercent  of  span  in  the 
margin  between  the  total  allowance  and 
the  channel  statistical  allowance.  When 
compared  to  the  calculated  values,  the 
low  pressurizer  pressure  reactor  trip 
setpoint  low  pressurizer  pressure  safety 
injection  setpoint  and  the  high 
pressurizer  pressure  reactor  trip  setpoint 
are  cooBenrative.  The  margin  between 
the  total  allowance  and  the  channel 
statistical  allowance  is  approximately 
the  same  (within  a04  percent  of  span) 
for  the  RosenKHmt  and  Veritrak/Tobar 
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transmitters.  Therefore,  this  amendment 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

For  the  reasons  stated  above,  the  staff 
believes  this  proposed  amendment 
involves  no  signiHcant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  conunents  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of  the 
Federal  Register  notice.  Written 
comments  may  also  be  delivered  to  The 
Phillips  Building.  7920  Norfolk  Avenue, 
Bethesda,  Maryland  20814  from  8:15  a.m. 
to  5KX)  p.m;  Copies  of  written  comments 
received  may  be  examined  at  teh  NRC 
Public  Document  Room,  1717  H  Street 
NW.,  Washington,  DC.  The  filing  request 
for  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  September  26, 1988,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceedings  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Conmiission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  hearing  or  petition  for  leave 
to  intervene  is  filed  by  the  above  date, 
the  Commission  or  an  Atomic  Safety 
and  Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/ or 
petition  and  the  Secretary  of  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 


following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(8}  of  the 
subject  matter  of  die  proceedings  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
submitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

U  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

ff  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 


during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  prevention  of  facility  startup 
or  preventing  a  mode  change  for 
purposes  of  preoperational  testing  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequenUy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Sti^et,  NW. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-800  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Richard  H.  Wessman: 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
number  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  General  Counsel — 
Rockville,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555,  and 
to  Thomas  Dignan,  Esq.,  Ropes  and 
Gray,  225  Franklin  Street,  Boston, 
Massachusetts  02110,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Conmiission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.174(a)(l)(i)- 
(v)  end  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  pubhc 
inspection  at  the  Conunission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  and  at  the  Exeter 
Public  Library,  Founders  Park,  Exeter, 
New  Hampshire  03833. 
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Dated  at  Rockville,  Maryland,  this  22nd 
date  of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Donald  S.  Brinkman, 

Senior  Project  Manager,  Project  Directorate, 
1-3,  Division  of  Reactor  Projects,  l/ll. 
[FR  Doc.  88-19434  Filed  8-25-88;  8:45  am] 
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[Docket  No.  50-206] 

SoutlMm  Calif  omia  Edison  Co.  and 
San  Diego  Gas  and  Electric  Co.,  San 
Onofre  Nuclear  Generating  Station, 
Unit  No.  1;  Denial  of  Amendment  to 
Provisional  Operating  License  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
denied  in  part  a  request  by  the  licensees 
for  amendment  to  Provisional  Operating 
License  No.  DPR-13.  issued  to  Southern 
California  Edison  Company  and  San 
Diego  Gas  and  Electric  Company  (the 
licensees),  for  operation  of  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1 
(the  facility],  located  in  San  Diego 
County,  California. 

The  application  for  amendment  was 
dated  December  19, 1985.  Notice  of 
Consideration  of  Issuance  of 
Amendment  was  published  in  the 
Federal  Register  on  April  23, 1988  (51  FR 
15410]. 

The  amendment,  as  proposed  by  the 
licensees,  would  consist  of  the  following 
changes  to  the  Technical  SpeciHcations 
(Appendix  A  to  Provisional  Operating 
License  No.  DPR-13]: 

1.  The  proposed  amendment  would 
reduce  the  number  and  frequency  of 
diesel  generator  test  starts  consistent 
with  NRC  Generic  Letter  84-15. 

2.  The  proposed  amendment  would 
allow  one  diesel  generator  to  be  out  of 
service  for  up  to  seven  days  and  place  a 
cumulative  limit  of  800  hours  per  year 
out-of-service  time  for  both  diesel 
generators. 

The  portion  of  the  application  which 
would  allow  out-of-service  times  of 
seven  days  for  a  single  diesel  generator 
and  up  to  800  hours  per  year  for  both 
diesel-generators  has  been  denied.  Both 
of  these  items  were  contained  in 
Enclosure  3  to  Generic  Letter  84-15  only 
for  the  purpose  of  soliciting  industry 
comments  and  further  sta^ 
consideration  in  finalizing  revised 
surveillance  requirements  for  diesel 
generators.  This  activity  is  designated 
as  generic  issue  B-56.  "Diesel-Generator 
Reliability,"  and  is  scheduled  for 
resolution  in  fiscal  year  1989.  Since  the 
relevant  generic  resolution  is  not 


complete,  the  NRC  staff  is  not  issuing 
changes  such  as  licensees  have 
proposed  at  this  time. 

The  licensees  were  notified  of  the 
Commission's  denial  of  this  request  by 
letter  dated  August  17, 1988.  The  other 
changes  required  by  the  application 
have  been  approved  by  the  issuance  of 
Amendment  No.  106.  Notice  of  issuance 
of  this  amendment  will  be  published  in 
the  Commission  regular  bi-weekly 
Federal  Register  notice. 

By  September  26, 1988.  the  licensees 
may  demand  a  hearing  with  respect  to 
the  denial  described  above  and  any 
persons  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  written 
petition  for  leave  to  intervene. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  must  be  Hied  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington,  DC,  by  the  above  date. 

A  copy  of  the  petition  should  also  be 
sent  to  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Charles 
R.  Kocher,  Assistant  General  Counsel 
and  James  Beoletto,  Esq.,  Southern 
California  Edison  Company,  P.O.  Box 
800,  Rosemead.  California  91770, 
attorneys  for  the  licensees. 

For  further  details  with  respect  to  this 
action,  see  (1]  the  application  for 
amendment  dated  December  19. 1985. 
and  (2]  the  Commission's  letter  and 
Safety  Evaluation  issued  with 
Amendment  No.  106  to  DRR-13  dated 
August  17, 1988.  These  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
1717  H  Street.  NW.  Washington.  DC, 
and  at  the  General  Library.  University  of 
California,  P.O.  Box  19557,  Irvine, 
California  92713.  Single  copies  of  Item 
(2)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  Attention:  Division  of  Reactor 
Projects-Ill.  IV,  V  and  Special  Projects. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  August,  1988. 

For  the  Nuclear  Regulatory  Commission. 

Charles  M.  Trammell. 

Senior  Project  Manager,  Project  Directorate 

V,  Division  of  Reactor  Projects — III,  IV,  Vand 

Special  Projects,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  88-19437  Filed  8-25-88;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  ttte  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash.  (202]  272-2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  ad  Exchange 
Commission.  Office  of  Consumer 
Affairs.  450  Fifth  Street.  NW., 
Washington,  DC  20549. 

Extension 

Form  1.  File  No.  270-18 
Form  1-A,  File  No.  270-13 
Form  MSD,  File  No.  270-88 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.],  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  0MB 
approval  of: 

Form  1  which  is  prescribed  for 
applications  for  or  exemption  from 
registration  as  a  national  securities 
exchange.  Ten  respondents  incur  an 
estimated  average  burden  of  Rfteen 
hours  to  complete  this  form. 

Form  1-A  which  is  prescribed  for 
amendments  to  applications  for  an 
exemption  from  registration  as  a 
national  securities  exchange.  Ten 
respondents  incur  an  estimated  average 
of  forty-five  hours  to  complete  this  form; 
and 

Form  MSD  is  prescribed  for 
application  for  registration  with  the 
Commission  by  a  bank  municipal 
securities  dealer.  Forty  respondents 
incur  an  estimated  average  of  one  and 
one-half  burden  hours  to  complete  this 
form. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Robert 
Neal  at  the  address  below.  Direct  any 
comments  concerning  the  accuracy  of 
the  estimated  average  burden  hours  for 
compliance  with  SEC  rules  and  forms  to 
Kenneth  A.  Fogash,  Deputy  Executive 
Director.  450  Fifth  Street,  NW., 
Washington.  DC  20549-6004.  and  Robert 
Neal,  Clearance  Officer,  Office  of 
Management  and  Budget,  Room  3228 
New  Executive  Office  Building, 
Washington,  DC  20503. 
Jonathan  G.  Katz. 
Secretary. 
August  19. 1988. 

[FR  Doc.  88-19405  Filed  8-25-88;  8:45  am] 
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(itoiMM  No.34'4C0tS;  »•  No.  SR-PSE- 
••-02) 

SaW-Waguirtofy  Organtaitlon«;  PacHte 
Stocfc  CKChBinw,  Inc;  Onlw  Ap|M  uriiig 
Proposed  Rule  CiMngv 

AifMirany  »,  ises,  die  Pacific 
Stock  Exchange.  Inc.  ("P^"  or 
"Exchange")  eutmAtsd  to  te  Securities 
andfrifi4nnmiri»— iluiiun 
("ConunisiiaB'*),  punaant  to  sectioa 
19(b)(1)  under  Ik*  Secvitiet  Exchange 
Act  of  1934  ("Act").*  and  Rak  19b-4 
thereunder,*  a  proposed  rule  change 
that  would  amend  PSE  Rule  VII,  section 
3(d)  ("Member  Compensation  Only'l 
and  section  3(g)  (t^atnities. 
Employees")  in  Older  to  clarify  and 
conform  their  meanings  in  relation  to 
previously  afaended  secdon  2(d)  ("Dual 
Employawnt").' 

Notice  of  the  firopoeed  rule  change 
was  given  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Rslease  No.  25577,  April 
12, 1988),  and  t^  publication  in  the 
Federal  Kagirtw  [53  PR  12844.  April  19, 
1988).  No  comments  were  received  with 
respect  to  tin  proposed  rule  change. 

Currently,  both  tlie  Exchange  and  the 
relevant  Exchange  member  must 
approve  compensation  or  gratuity 
arrangements  in  eadi  of  ttaee  covered 
situations.  Ttie  proposed  rule  change 
would  eliminafe  drfs  dual  approval 

Rw*.  llie  propoeed  rule  change  would 
eliminate  the  need  for  Exchange 
approval  of  caadpenaation  or  gratuity 
arrangeanents,  hi  «omiection  wift  any 
security  transaction,  between  registered 
employees  of  an  E^tchange  member  and 
third  parties  odier  than  the  members  or 
meniber  firai  with  whom  the  nnptoyee  is 
registered.  Second,  the  proposed  rule 
change  woald  ehmimte  dit  need  for 
Exchange  approral  of  conpensation  or 
gratiity  anangeramts  directed  by  an 
ExGhaa^a  nembe- *B  cmpioyces  of  odier 
membacs  of  tlie  EKchange  cr  employees 
of  nonmember  IwakerB.  dealers,  banks 
or  instiiadons.  Fiaaity;  the  proposed  rale 
change  weuid  ediamate  the  need  for  aa 
Exchange  aaoaber's  approval  of  any 
compeneotsan  or  frattttty  arrangeBaenta 
directed  by  aa  EKchange  aiember  to  any 
Exchaqge  e«vtof«e  in  each  of  tlnse 
covered  nrrnmiTats.  the  rale  change 
proposes  that  oatir  the  primary  employer 
of  the  potaatial  recipiuat  need  oonaeat 
in  writing  to  the  compentation  or 
gratuity  arraagcaBBt,  thereby 
eliminating  the  prior  dual  eg>provBl 
requirement. 


The  PSBcaatoKli  that  the  deal 
approval  re^MJiwaat  inyitrri  an 
unnecessary  burden  oa  Ilia  Exchange 
and  the  lefevairt  Exchange  member.  The 
Exchange  beBevea  ttiat  the  principal 
empbyer  of  die  potential  recipient  is  in 
the  best  posifion  to  detenafaie  whether 
or  not  a  graMly  or  compensation 
arrangement  may  constitute  a  conflict  of 
interest 

The  CommiBaion  believes  that  tfie 
propoaed  amendment  of  the  Exdiange's 
compensation  and  gratnity  mles  is 
consisteaftwitk  the  raqadRnants  d  die 
ActaadtherehaandiiigaiiHiona 
thereunder  applicehU  to  a  national 
seobritiea  exchange,  and,  ia  particular, 
the  refakeawnta  of  aeotion  6(b).*  Under 
the  proposed  rule  change,  tlbe  principal 
employer  U.e^  the  Exchange  or  the 
relevai^&cchange  member)  will  still  be 
required  to  approve  in  writing  any  of  the 
above  covered  gratuity  or  compensation 
arrangements,  and  thus  would  have  to 
make  a  review  of  &e  proposed 
arrangements.  The  Coimnission  agrees 
witfi  flie  PSE  that  dual  approval  by  the 
Exchange  prior  to  implementation  of  tfie 
arrangements  is  not  essential.  The 
Conaaiaaion  notes,  however,  that  the 
Exchange  wM  contanae  to  be 
responsible  bx  compliance  by  its 
members  erith  this  nde. 

It  is  therofiarc  ordered,  pursuant  to 
section  19(i>)(2)  of  the  Act."  that  the 
proposed  mle  change  is  approved. 

For  the  CoaamiHiBa.  fay  theDhwon  of 
Market  Regulation,  pitmiMnt  todetosatod 
authority.* 

Dated:  August  22, 1988. 
lonathan  G.  Katz. 
Secretary. 

[FR  Doc.  88-19404  Fikd  8^2&-88: 8:45  an] 
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AppncaHM  and  Oppertwilty  for 
Haarlno;  ViKglBte  BacMc  and  Poaaer 
Company 

August  22. 1980. 

Notice  is  hereby  given  fiiat  Virginia 
Electric  and  Povwr  Gaaiyauy  (the 
"Coanpai^")  has  filed  aa  application 
pursuant  to  ciaase  (ii)  of  section 
310{bJ(l)  of  the  Trust  Indenture  Act  of 
1939  (the  "Act")  for  a  finding  by  the 
Securities  and  Exchange  Commission 
(the  ''Commission")  that  the  trusteeship 
of  Chemical  Bank  (the  "Bank")  ander  an 
indentere  dated  as  of  ftaie  1. 1966  ("^ine 
Indenture")  between  the  Company  and 


'  15  U.S.C.  78«(b)(l). 
«  17  CFR  240.19l>-4. 

'  See  Smmitttt  fiKJaap  hex  Ht*mm>  Ma.  32167 
dune  24. 108S).  SO  FR  2BS71  (luna  as.  UMS.). 


♦  15  U.S.C.  78f(b). 

'  15  use  m»fk>m- 

"  See  17  CFR  200.30-3(a)(44). 


the  Bank  wUdi  was  iMretofore  quahfied 
under  the  Act  and  under  six  indentures 
dated  aa  of  August  1, 1986  (two 
indentures),  June  1. 1987  (two 
indentures).  Septembn  1. 1987  and 
December  1. 1987  (coHectively,  "Bond 
Indentures")  between  the  Bank  and 
certain  political  subdivisions  of  the 
Commonwealth  of  Virginia  and  the 
State  of  Weit  Vti^a  relating  to  the 
issuance  of  that  certain  series  of 
Pollution  Control  Revenue  Bonds,  the 
payment  oi  which  is  supported  by 
PromiSBory  Notes  issued  by  the 
Company  and  assigned  to  the  Bank  as 
Trustee  wfaidi  have  not  been  qualified 
under  the  Act,  is  not  so  likely  to  involve 
a  material  conflict  of  Interest  as  to  make 
it  necessary  in  die  public  interest  or  for 
the  protection  of  investors  to  disqualify 
the  Bank  from  acting  as  Trustee  under 
the  indentures. 

Section  31Q(b]  of  die  Act  provides  in 
part  ftat  if  a  trustee  under  an  indenture 
qualified  under  fte  Act  has  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  die  section),  it  shall  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest,  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  that  section  provides, 
with  certain  exceptions  stated  therein, 
that  a  tmstee  under  a  qualified 
indenture  shall  be  deemed  to  have  a 
conflicting  interest  if  such  trustee  is 
trustee  mrfer  onodier  indenture  of  the 
same  obligor. 

The  Company  a  lieges: 

(1}  I^reuant  to  the  June  Indenture, 
there  are  isaeed  and  outstanding 
$282,785,000  in  principal  amount  of 
Series  B  Notea  ("Notes")  with  matinities 
ranging  from  ign  lo  IWS.  The  Notes 
were  regialered  ander  tlie  Secerities  Act 
of  1933  (the  **»»  AcT)  and  the  fane 
Indentme  was  qaalified  loider  the  Act. 

(2)  On  Odeber  «,  1866,  November  20, 

1986,  fmm  4, 1987  (two  notea), 
September  tO,  1887  and  December  9, 

1987,  the  Applicant  iseoed  Promissory 
Notes  (the  "Promissory  Notes")  dated  as 
of  the  same  dates.  Each  Promiaaory  Note 
was  asngned  to  «be  Bank,  as  Trestee 
under  a  separate  treat  indenture 
between  a  poBtical  aabdhrisioo  of  the 
Coramonweekh  of  ^^igiaia  or  of  the 
State  of  West  Vii!ginia  ami  the  Bank,  as 
Truatee.  (the  "Bond  larientures"),  to 
support  tte  peysMOt  of  e  seperate  series 
of  Pollution  Control  Reveaae  Btmds  (the 
"Bonds")  that  were  iaaaed  by  die 
following  paktiBal  enbdiviaianB: 

$11^2084)00  iadBStrial  Devekqiment 
Authority  of  the  Oeonty  of  Prince 
William  (Viigiate)  Moaey  Maricet 
Munsdpaii  (TM|  RdhAion  Condoi 
Revenue  Bonds  Series  1886  due  Angust 


1,  2016  pursuant  to  a  Bond  Indenture 
dated  as  of  August  1, 1986; 

$7,400,000  The  County  Commission  of 
Grant  County,  West  Virginia  Money 
Market  Municipals  (TM]  Pollution 
Control  Revenue  Bonds  Series  1986  due 
August  1,  2016  pursuant  to  a  Bond 
Indenture  dated  as  of  August  1, 1986; 

$40,000,000  Industrial  Development 
Authority  of  the  County  of  Chesterfield 
(Virginia)  Money  Market  Municipals 
(TM)  Pollution  Control  Revenue  Bonds 
Series  1987A  due  June  1, 2017  pursuant 
to  a  Bond  Indenture  dated  as  of  June  1, 
1987; 

$35,000,000  Industrial  Development 
Authority  of  the  Coimty  of  Chesterfield 
(Virginia]  Money  Market  Municipals 
(TM)  Pollution  Control  Revenue  Bonds 
Series  1987B  due  June  1,  2017  pursuant 
to  a  Bond  Indenture  dated  as  of  June  1, 
1987; 

$15,000,000  Industrial  Development 
Authority  of  the  County  of  Chesterfield 
(Virginia)  Money  Market  Municipals 
(TM)  Pollution  Control  Revenue  Bonds 
Series  1967C  due  December  1,  2007 
pursuant  to  the  Bond  Indenture  dated  as 
of  Septemer  1, 1987;  and 

$18,000,000  Industrial  Development 
Authority  of  the  Town  of  Louisa, 
Virginia  Money  Market  Municipals  (TM) 
Pollution  Control  Revenue  Bonds  Series 
1987  due  December  1,  2015  pursuant  to 
the  Bond  Indenture  dated  as  of 
December  1, 1987. 

(3)  The  Bonds  were  not  required  to  be, 
and  were  not,  registered  under  the  1933 
Act  and  the  Bond  Indentiu^s  were  not 
qualified  under  the  Act. 

(4)  The  Company  is  not  in  default  in 
any  respect  under  the  June  Indenture  or 
under  any  other  existing  indenture. 

(5)  The  Notes  and  the  Promissory 
Notes  are  both  wholly  unsecured  and 
rank  por;  passu. 

(6)  Trusteeship  imder  the  June 
Indentiu%  and  under  the  Bond 
Indentures  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
the  Bank  from  acting  as  Trustee  under 
the  June  Indenture. 

The  Company  has  waived  notice  of 
hearing,  hearing  and  any  and  all  rights 
to  specify  procedures  under  the  Rules  of 
Practice  of  the  Commission  in 
connection  with  this  matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  the  application, 
which  is  on  file  in  the  Offices  of  the 
Commission's  Public  Reference  Section, 
File  No.  22-18281.  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

Notice  Is  Further  Given  that  any 
interested  person  may,  not  later  than 
September  16, 1988,  request  in  writing 


that  a  hearing  be  held  on  such  matter 
stating  the  nature  of  his  interest,  the 
reasons  for  such  request  and  the  issues 
of  law  or  fact  raised  by  the  application 
which  he  desires  to  controvert,  or  he 
may  request  that  he  be  notified  if  the 
Commission  should  order  a  hearing 
thereon.  Any  such  request  should  be 
addressed: 

Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  At  any  time  after 
said  date,  the  Commission  may  issue  an 
order  granting  the  application,  upon 
such  terms  and  conditions  as  the 
Commission  may  deem  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors,  imless  a 
hearing  is  ordered  by  the  Commission. 

For  the  Commission,  by  the  Diyision  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Jonatliaii  G.  Kalz. 

Secretary. 

[PR  Doc.  88-19475  Hied  8-25-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Meeting  on  Agency's  Rulemaking, 
Researdi  and  Enforcement  Programs 

AOENCV:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  rulemaking,  research  and 
enforcement  programs. 
DATES:  The  agency's  regular,  quarterly 
public  meeting  relating  to  the  agency's 
rulemaking,  research  and  enforcement 
programs  will  be  held  on  October  12. 
1988,  beginning  at  10:30  a.m.  Questions 
relating  to  the  agency's  rulemaking, 
research  and  enforcement  programs, 
must  be  submitted  in  writing  by 
September  28, 1988.  If  sufficient  time  is 
available,  questions  received  after  the 
September  28  date  may  be  answered  at 
the  meeting.  The  individual,  group  or 
company  submitting  a  question  does  not 
have  to  be  present  for  the  question  to  be 
answered.  A  consolidated  list  of  the 
questions  submitted  by  September  28, 
and  issues  to  be  discussed,  will  be 
mailed  to  interested  persons  on  October 
7, 1988,  and  will  be  available  at  the 
meeting. 

address:  Questions  for  the  October  12 
meeting  relating  to  the  agency's 
rulemaking,  research,  and  enforcement 


programs  should  be  submitted  to  Barry 
Felrice,  Associate  Administrator  for 
Rulemaking,  Room  5401, 400  Seventh 
Street  SW.,  Washington,  DC  20590.  The 
public  meeting  will  be  held  in  the 
Conference  Room  of  the  Environmental 
Protection  Agency's  Laboratory  Facility, 
2565  Plymouth  Road,  Ann  Arbor. 
Michigan. 

FOR  FURTMER  INFORMATION  CONTACT: 

NHTSA  will  hold  its  reguilar.  quarterly 
meeting  to  answer  questions  from  the 
public  and  industry  regarding  the 
agency's  rulemaking,  research,  and 
enforcement  programs  on  October  12, 
1988.  The  meeting  will  begin  at  10:30 
a.m.,  and  will  be  held  in  the  Conference 
Room  of  the  Environmental  Protection 
Agency's  Laboratory  Facility.  2565 
Plymouth  Road.  Ann  Arbor.  Michigan. 
The  purpose  of  the  meeting  is  to  focus 
on  those  phases  of  these  NHTSA 
activities  which  are  technical, 
interpretative  or  procedural  in  nature.  A 
transcript  of  the  meeting  will  be 
available  for  public  inspection  in  the 
NHTSA  Technical  Reference  Section,  in 
Washington.  DC  within  four  weeks  after 
the  meeting.  Copies  of  the  transcript  will 
then  be  available  at  twenty-five  cents 
for  the  first  page  and  five  cents  for  each 
additional  page  (length  has  varied  from 
100  to  150  pages]  upon  request  to 
NHTSA  Technical  Reference  Section. 
Room  5108,  400  Seventh  Street  SW.. 
Washington,  DC  20590,  Room  5108,  400 
Seventh  Street  SW..  Washington.  DC 
20590. 

Issued  on  August  23, 198& 
BaiiyFelrios, 

Associate  Administrator  for  Rulemaking. 
[PR  Doc.  88-19391  Filed  &-25-88:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Infonnation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  August  22, 19ea 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Office  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of 
Treasury,  Room  2224, 15th  and 


PemByhraaia  Awnae  NW.,  Washington. 
DC  20210. 

Hnaadal  ManaganiBBf  Sarvka 

OMB  Numtber  1SK»-«012 

Fonm  NimberTKOM 

Typ»  of  Review:  Extenaioo 

Title:  Annuai  and  Quarterly  Financial 
Statements  of  Surety  Companies — 
Schedule  F 

Description:  Information  is  used  to 
coapiite  amount  of  unauthorized 
reiflMuauLe  in  determining  Treasury 
Certifled  coaapimies'  underwriting 
limitabons  to  be  published  in 
Treaaory  Qrcolar  570  for  use  by 
Fedaial  boad  approving  officers. 

ReapoodentK  Businesses  or  other  for- 
prafit,  small  businesses  or 
organizations 

Estimated  Number  of  Respondents:  306 

Estimated  Burden  Hours  Pre  Response: 
48  hours  and  45  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
14,912  hours 

Clearance  Officer:  Rita  Franklin,  (301) 
436-5300,  Programs  Section.  Financial 
Management  Service,  Room  100,  3700 
Bast  West  Highway,  Hyattsville.  MD 
20782 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
3^-6880,  Office  of  Management  and 
Badget  Room  3001,  New  Executive 
Office  Building.  Washington,  DC  20503 

LoisICIMUnd. 

Departmentaf  Reports,  Management  Officer. 

[FR  Doc.  86-18382  Piled  8-25-88;  8:45  am] 
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Public  Information  Collection 
Requirmnents  Submitted  to  OINB  for 
Review 

Date:  August  22, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
informatioo  collection  re<]uiFement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  198a 
Pub.  L  (W-511.  Copies  of  the 
submi8sion(8]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Dei»rtment  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 

Interaal  Revsom  Service 

OMB  Number  1545-1009 
Form  Number  IRS  Form  8598 
Type  of  Review:  Revision 
Title:  Home  Mortgage  Interest 
DescriptioK  T\k  torn  is  needed  to 
figure  qualified  reaidenoe  interest 
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when  mortgages  are  taken  out  after 
October  13, 19BT,  and  the  mortgages 
exceed  certain  dollar  limits.  The  form 
affects  individuals. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
200,000 

Estimated  Burden  Hours  Per  Response: 
1  hour  and  53  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
361,125  hours 

Clearance  Officer  Garrick  Shear.  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503 

LoU  K.  Holland, 

Departmental  Reports,  Management  Officer. 

[FR  Doa  88-19383Filed  8-25-88:  8:45  am] 

BILUNQ  CODE  aiO-2C-M 


PilbHc  InformaHon  CoHection 
Requirementa  Submitted  to  OIMB  for 
Review 

Date:  August  22. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comraeats  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224. 15th  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

Departmental  OfficaB 

OMB  Number  New 
Form  Number  TD  F  90-19.5 
Type  of  Review:  New  collection 
Title:  Securities  Investors  Protection 
Corporation  Questionnaire  Regarding 
Repurchase  Agreements  and  Reverse 
Repurchase  Agreements  Outstanding 
as  of  1968 
Description:  TTie  piapose  of  this  survey 
is  to  determine  the  potential  insurance 
liability  and  proper  reaction  thereto 
by  SIPC.  The  study  will  affect 
government  securities  dealers. 
Respondents:  Businesses  and  other  for- 
profit 
Estimnfpfi  Number  of  Respondents:  177 
Estimated  Burden  Hours  Per  Response: 

8  hours 
Frequency  of  Response:  One  time 


Estimated  Total  Reporting  Burden:  1,416 
hours 

Clearance  Officer  Dale  A.  Morgan,  (202) 
343-0263.  Departmental  Offices,  Room 
2224,  Main  Treasury  Building.  15th  & 
Pennsylvaiua  Avenue,  NW., 
WashLagtaa.  DC  20220 

OMB  Reviewer:  Robert  N.  Neal,  (202) 
395-7340.  Office  of  Management  and 
Budget.  Rooa  3208,  New  Executive 
Office  Building.  Washington.  DC  20503 

LouiLHottuid, 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  88-19384  Filed  8-25-88;  8:45  am] 
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Public  inlormrtion  Collection 
ReqaimnenU  Subaittted  to  OIMB  for 
Review 

Data:  August  22, 1988. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L  96-511. 
Copies  of  the  8ubmission(9)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  hsted  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsjrlvania  Avenue,  NW., 
Washington,  DC  20220. 

Interaal  RevaBita  Service 


OMB  Number  tievr 
Form  Number  IRS  Form  8644-A 
Type  of  Review:  Resubmission 
Title:  Annual  Return  of  Shareholder 

Information  Under  Section  1295 
Description:  Form  8644-A  is  used  by 
certain  foreign  investment  companies 
to  report  information  to  its 
shareholders  who  are  U.S.  persons. 
These  shareholders  use  the 
information  to  report  amounts  in  gross 
income  when  RHng  their  income  tax 
returns.  The  IRS  uses  the  information 
on  Form  8844-A  to  determine  if  the 
correct  amount  has  been  included  in 
income. 
Respondents:  Business  or  other  for- 
profit 
Estimated  Number  of  Respondents:  100 
Estimated  Burden  Hours  Per  Response: 

18  minutes 
Frequency  of  Response:  Annually 
Estimated  Average  Reporting  Burden: 

1,972  hours 
Clearance  Officer:  Garnck  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224 


Federal  Regigter  /  Vol.  53.  No.  166  /  Friday,  August  26.  1988  /  NoUces 


32811 


OMB  Reviewer  Milo  Sunderhauf.  [202) 
395-4880,  Office  of  Mangement  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

LoiB  K.  HoUand. 

Departmental  Reports,  Management  Officer. 

(FR  Doc.  88-19388  Filed  8-25-88;  8:45  am] 
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Office  of  the  Secretary 

[Department  Circular— Public  Debt  Series— 
No.  22-«8] 

Treasury  Notes  of  August  31, 1990. 
Sertes  AE-1990 

August  18. 198& 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  Slates  Code,  invites 
tenders  for  approximately  $8,750,000  of 
United  States  securities,  designated 
Treasury  Notes  of  August  31, 1990, 
Series  AE-1990  (CUSIP  No.  912827  WP 
3),  hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  August 
31, 1988,  and  will  accrue  interest  h'om 
that  date,  payable  on  a  semiannual 
basis  on  February  28, 1989,  and  each 
subsequent  6  months  on  August  31  and 
February  28  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  August  31, 1990,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest] 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 


2.3.  The  Notes  will  be  acceptable  to 
sectire  deposits  of  Federal  public 
monies.  Tliey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$5,000,  $10,000.  $100,000,  and  in 
multiples  of  those  amounts.  They  will 
not  be  issued  in  registered  deRnitive  or 
in  bearer  form. 

2.5.  The  Deptuiment  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  fmal  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18280,  et.  seq.  (May  16, 1988), 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1500,  prior  to 
1:00  p.m..  Eastern  Daylight  Saving  time, 
Tuesday,  August  23, 1988. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  tiian  Monday, 
August  22, 1986.  and  received  no  later 
than  Wednesday,  August  31, 1988. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000.  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  dealine  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  piupose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 


customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  baiik  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  die  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vi  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.500.  TTiat  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetive  tenders 
will  pay  the  price  equivalent  to  the 
weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  amount  sufficient  to  provide 
fair  determination  of  the  yield.  Tenders 
received  from  Government  accounts  and 
Federal  Reserve  Banks  will  be  accepted 
at  the  price  equivalent  to  the  weighted 
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average  yield  of  accepted  competitive 
tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  noticed  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  avarage  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specifled  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  or 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  to  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Wednesday,  August  31, 1988.  Payment 
in  full  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  bill,  notes,  or  bonds 
maturing  on  or  before  the  settlement 
date  but  which  are  not  overdue  as 
defmed  in  the  general  regulations 
governing  United  States  securities;  or  by 
check  drawn  to  the  order  of  the 
institution  to  which  the  tender  was 
submitted,  which  must  be  received  from 
institutional  investors  no  later  than 
Monday,  August  29, 1988.  In  adc^tion. 
Treasury  Tax  and  Loan  Note  Option 
Depositaries  may  make  payment  for  the 
Notes  allotted  for  their  own  accounts 
and  for  accounts  of  customers  by  credit 
to  their  Treasury  Tax  and  Loan  Note 
Accounts  on  or  before  Wednesday, 
August  31, 1988.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 


5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  aie 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders ,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  88-19506  Filed  8-24-88;  10:20  am] 
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[Department  Circular— Public  Dept  Serlee— 
No.  23-«8] 

Treasury  Notes  of  November  IS,  1993, 
Series  M-1993 

August  18, 1988. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of  title 
31,  United  States  Code,  invites  tenders 
for  approximately  $7,250,000,000  of 
United  States  securities,  designated 
Treasury  Notes  of  November  15, 1993, 
Series  M-1993  (CUSIP  No.  912827  WQ 
1),  hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 


may  be  issued  at  the  average  price  to 
Federal  Reserve  Banks,  as  agents  for 
foreign  and  international  monetary 
authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated 
September  1, 1988,  and  will  accure 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  May  15. 1989,  and 
each  subsequent  6  months  on  November 
15  and  May  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  15, 1993,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  die  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imosed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$1,000,  $5,000,  $10,000,  $100,000  and 
$1,000,000,  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  pubhshed  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  et  seq.  (May  18, 1986), 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1500,  prior  to 
1:00  p.m..  Eastern  Daylight  Saving  Time, 
Wednesday,  August  24, 1988. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday, 
August  23, 1988,  and  received  no  later 
than  Thursday,  September  1, 1988. 
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3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  speciHed  yield. 

3.3.  A  single  bidder,  a»  defined  in 
Tressiuy's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  oi:ganization8  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  die 
amount  of  Notes  applied  for.  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amoimt  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  die  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 


determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923,  and  the  detenninations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Govenunent 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specifled  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Thursday,  September  1, 1980.  Payment 
in  full  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  in  full  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 


in  Treasury  bills,  notes,  or  bonds 
maturing  on  or  before  the  settiement 
date  but  which  are  not  overdue  as 
defined  in  the  general  regulations 
governing  United  States  securities;  or  by 
check  drawn  to  the  order  of  the 
institution  to  which  the  tender  was 
submitted,  which  must  be  received  from 
institutional  investors  no  later  than 
Tuesday.  August  30, 1988.  In  addition. 
Treasury  Tax  and  Loan  Note  Option 
Depositaries  may  make  payment  for  the 
Notes  allotted  for  their  own  accounts 
and  for  accounts  of  customers  by  credit 
to  their  Treasury  Tax  and  Loan  Note 
Accounts  on  or  before  Thursday, 
September  1, 1988.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  imder  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  die  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  Uie  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotinents,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
annoimcement  of  such  changes  will  be 
promptiy  provided 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Govsmmeot  is 
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pledged  to  pay,  in  legal  tender,  principal 

and  interest  on  the  Nates. 

Ganld  Muiphy, 

Fiscal  Assistant  Secretary, 

[FR  Doc.  88-19507  Filed  8-24-68:  l(h20  am] 

BRIMQ  CODE  M10-40-II 


Customs  Service 

Lew  Enforcement  Program 
Development;  Drug  Smuggling 

AOENCY:  Customs  Service,  Treasury. 
ACnON:  Notice  of  development  of  a  law 
enforcement  program  encouraging 
citizens  to  report  suspicious  activities 
that  may  involve  drug  smuggling. 


:  A  new  joint  law  enforcement 
program  entitled  the  "Outlaw  Aircraft, 
Vessel,  and  Land  Conveyance  Program" 
has  been  developed  by  the  U.S.  Customs 
Service,  the  U.S.  Coast  Guard,  the  Drug 
Enforcement  Administration,  and  the 
Immigration  and  Naturalization  Service, 
to  reemphasize  federal  authority  to  seize 
and  hold  for  forfeiture  any  aircraft, 
vessel,  vehicle,  or  other  means  of 
conveyance  that  has  or  is  being  used  to 
carry,  conceal,  or  transport  illegal  drugs. 
This  document  informs  the  public  of 
how  they  can  assist  with  Oiis  program 
by  reporting  activities  that  they  suspect 
may  be  related  to  drug  smuggling. 
Rewards  and  incentives  leading  to  the 
arrest  and/or  conviction  of  suspected 
drug  smuggling  individuals  are 
authorized  under  the  program. 
date:  August  26. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Heffelfinger  III,  Executive 
Director,  The  Interdiction  Committee, 
U.S.  Customs  Headquarters,  1301 
Constitution  Avenue  NW.,  Room  3417. 
Washington.  DC  20229;  telephone  (202) 
786-7511. 

SUPf>LEMENTARY  INFORMATION: 
Background 

Authority  exists  under  title  19.  United 
States  Code  sections  1590, 1433, 1436, 
1595a.  and  1703,  title  21,  United  States 
Code  section  881.  title  49,  United  States 
Code  App.,  sections  1472(b)  and  (q).  and 
1474  to  seize  and  forfeit  aircraft,  vessels 
and  other  conveyances  used  to  smuggle 
illegal  drugs  into  the  United  States.  In 
addition,  statutes  permit  federal  law 
enforcement  ofHcers  to  seize  any 
conveyance  carrying  illicit  drugs  in  any 
measurable  amount. 

All  owners  of  conveyances  that  could 
be  used  to  carry  or  conceal  illicit  drugs, 
in  measurable  amounts,  should  be 
aware  that  their  conveyances  are 
subject  to  seizure  and  possible 
administrative  forfeiture  if  violations  of 


the  above  statutes  are  committed  on 
their  conveyances.  Owners  should 
exercise  extreme  care,  and  take  all 
reasonable  steps,  to  ensure  that  iUicit 
drugs  are  not  brought  into  the  United 
States  using  their  conveyance  as  the 
means  of  transportation. 

Procedures/Due  Process 

Under  Customs  law.  if  the  value  of  the 
seized  conveyance  does  not  exceed 
$100,000  or.  regardless  of  value,  if  the 
seized  conveyance  was  used  to 
transport  drugs,  the  seized  conveyance 
is  subject  to  Customs  summary 
forfeiture  preceedings.  Owners  and  any 
other  interested  parties  will  receive 
written  notice  of  Customs  seizure,  intent 
to  forfeit  and  expected  date  of 
publication  of  a  notice  of  seizure  and 
intent  to  stmimarily  forfeit  the 
conveyance.  (19  U.S.C.  1607).  Owners 
and  interested  parties  may  Hie  a  claim 
and  cost  bond  within  20  days  firom  the 
date  a  notice  is  first  published.  The 
niing  of  a  claim  and  cost  bond  suspends 
the  summary  forfeiture  proceeding  and 
causes  the  matter  to  be  referred  to  the 
U.S.  Attorney  for  commencement  of 
judicial  forfeiture  proceedings  (19  U.S.C. 
1608). 

Owners  and  other  interested  parties 
may  petition  for  remission  and/or 
mitigation  of  the  forfeiture  pursuant  to 
19  U.S.C.  1618  and  19  CFR 171,  or  may 
petition  for  the  proceeds  of  sale 
pursuant  to  19  U.S.C.  1613  and  19  CFR 
171.41.  et  seq.,  depending  on  the 
circumstances  surrounding  the  violation. 

Owners  and  other  interested  parties 
are  further  advised  that  immediate 
release  of  the  seized  conveyance  may  be 
obtained  pending  final  determination  of 
the  proceedings  by  paying  the  appraised 
domestic  value  of  the  conveyance. 

Public  Awareness 

A  new  law  enforcement  program 
entitled  the  "Outlaw  Aircraft.  Vessel, 
and  Land  Conveyance  Program"  has 
been  developed  by  the  U.S.  Customs 
Service,  the  U.S.  Coast  Guard,  and  Drug 
Enforcement  Administration,  and  the 
Immigration  and  Naturalization  Service 
to  reemphasize  federal  authority  to  seize 
and  hold  for  forfeiture  any  aircraft, 
vessel,  vehicle,  or  other  means  of 
conveyance  that  has  been  or  is  being 
used  to  carry,  conceal,  or  transport 
illegal  drugs.  Because  public  support  for 
the  program  will  greatly  enhance  its 
success,  this  notice  is  intended  to  create 
a  public  awareness  of  the  total  national 
e^ort  to  reduce  the  supply  of  illicit  drugs 
being  smuggled  into  the  United  States 
via  various  conveyances,  as  well  as  the 
consequences  of  such  illegal  activities. 
This  notice  is  also  intended  to 
encourage  all  Americans  to  contribute  to 


the  national  e^ort  by  reporting  any 
suspicious  activities. 

Outlaw  Aircraft.  Vessel,  and  Vehicle 
Program 

Active  public  participation  in  this 
vital  program  can  be  a  big  first  step  in 
helping  to  secure  our  nation's  borders 
against  illicit  drug  smuggling.  Below  are 
ways  in  which  each  individual  may 
directly  contribute  in  the  "War  Against 
Drugs."  Specifically,  anyone  may  assist 
by  properly  reporting  activities  they 
observe  that  may  be  considered  as 
"outlaw"  in  nature.  The  following  are 
examples: 

Indications  of  Aviation  Smuggling 

Telltale  signs  for  general  aviation 
smuggling  activity  include: 

— Aircraft  windows  covered  by 
curtains  or  temporarily  taped  over. 

— Passenger  seats  missing  from  the 
aircraft 

— Numerous  boxes,  duffel  bags,  or 
other  containers  inside  the  aircraft. 

— Aircraft  registration  numbers  that 
appear  altered;  i.e.  signs  of  adhesive 
tape  in  the  area  of  registration  numbers. 

— ^Trucks,  campers,  boats  or  vans 
waiting  at  or  near  an  area  suitable  for 
an  aircraft  landing  or  air  drop  site; 
awaiting  vehicles  and  boats  often 
appear  to  be  equipped  with  radios  for 
use  in  communications  with  an  aircraft; 
i.e..  whip  antennae. 

— Aircraft  that  appear  to  be  modified 
with  exended  range  fuel  tanks  or  altered 
doors  that  would  facilitate  air  dropping 
of  drugs  including  modified  hinge  lines 
on  doors,  special  hatches  or  accesses. 

— Inspection  panels  not  normally 
found  on  the  speciflc  model  of  aircraft. 

— Aircraft  flying  or  landing  without 
proper  wing  and  tail  position  lights 
illuminated. 

— Associated  suspicious  activity 
away  from  airports. 

Indications  of  Vessel  Smuggling 

Telltale  signs  for  boats,  yachts,  and 
fishing  vessels  involved  in  smuggling 
activity  include: 

— Vessels  loitering  in  an  area  where 
an  aircraft  is  circling,  indicating  a 
possible  drop  site. 

— Extensive  radio  and  sophisticated 
navigation  equipment  on  board  enabling 
surface  to  air  communication. 

— Vessels  operating  at  high  speed 
without  proper  navigation  lights 
illuminated. 

— Vessels  that  are  transferring 
bundles,  packages  or  cargo  at  sea,  in  the 
vicinity  of  land,  or  at  dockside  at 
unusual  hours. 

— Boats  purchased  with  large  cash 
payments. 
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— Boats  changed  in  internal 
configuration,  i.e.,  raised  deck,  no  access 
to  bilges,  fuel  tanks  added  or  modified, 
construction  of  concealed 
compartments,  or  modified  bulkheads. 

— Immediate  repairs  or  modifications 
demanded  without  regard  to  cost. 

— A  false  water  line. 

— Improper  or  false  registration. 

— Tow  vehicle  equipped  to  haul 
excessive  loads  or  modified  with  heavy 
duty  bracing  and  tires. 

— Tow  vehicles  and  trailer  coming 
from  somewhere  other  than  the  normal 
designated  parking  areas. 

— Communications  between  a  boat 
and  a  shore  vehicle  by  unusual  means, 
i.e.,  lights,  flags,  etc. 

— Boat  riding  excessively  low  in  the 
water. 

Indications  of  Smuggling  by  Land 
Conveyances 

Telltale  signs  for  land  conveyances  of 
people  and  goods  involved  in  smuggling 
activity  include: 

— Vehicles  that  are  transferring 
bundles,  packages  or  cargo  from  boats 
or  aircraft. 

— Vehicles  that  appear  modiHed  with 
concealed  compartments  which  inlcude 
unaccounted  for  space  or  unusual 
configurations. 

— Screws  that  appear  to  have  been 
removed  and  replaced  frequently. 

— Vehicles  observed  in  the  vicinity  of 
our  land  borders  with  Mexico  and 
Canada  that  appear  to  be  involved  in 
suspicious  activity. 

Rewards 

Cash  rewards,  ranging  from  $250  to 
$2,500,  may  be  applied  for  anonymous 
information  leading  to  the  arrest  and 
conviction  of  drug  smugglers.  Informant 
awards  up  to  $250,000  may  be 
authorized  for  original  information 
provided  by  a  documented  confidnetial 
source  to  U.S.  Customs  leading  to  a 
recovery,  e.g.,  seizure  and  forfeiture  of  a 
conveyance.  The  amount  of  any  reward 
or  award  will  depend  on  the 
circumstances  of  each  case  and  the 
results. 

Reporting  Procedures 

Suspicious  activity  may  be  reported  to 
the  Customs  Service  by  calling  1-800- 
BE-ALERT,  24  hours  a  day.  The  person 
reporHng  these  activities  will  not  only 
remain  anonymous,  but  will  also 
perform  a  great  service  to  preserve  and 
protect  their  community. 

(1)  Be  Alert:  In  observations,  note  the 
time  and  location  of  activity  and  write 
this  information  down.  Take  extra  care 
to  note  any  aircraft  registration,  vehicle 
or  boat  names  and  numbers  or 


distinctive  features  of  the  suspects  such 
as  clothing  and  build. 

(2)  Be  Accurate:  Call  U.S.  Customs  toll 
free  at  1-800-BE-ALERT.  Tell  the  officer 
that  you  have  information  about 
narcotics  smuggling  activities.  You  will 
be  given  a  code  number  to  protect  your 
identity.  After  you  receive  your  caller 
number,  give  an  accurate  account  of 
your  information  to  the  Customs 
officers. 

(3)  Stay  in  Contact:  Call  Customs 
again  at  1-800-BE-ALERT  ten  days  after 
your  initial  contact.  Identify  yourself  by 
your  assigned  code.  At  this  time  you  can 
leam  if  any  action  resulted  from  your 
information,  and  if  so,  you  can  arrange 
for  payment  of  your  cash  reward. 

Date:  August  18, 1988. 
Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

[FR  Doc.  88-19377  Filed  8-25-88:  8:45  am] 

BILUNQ  CODE  a2(MI2-M 


UNITED  STATES  INFORMATION 
AGENCY 

Grants  Program  Yor  Private  Not-for- 
Proftt  Organizations  In  Support  of 
International  Educational  and  Cultural 
Activities 

The  United  States  Information 
Agency's  Division  for  the  Study  of  the 
U.S.  seeks  to  secure  the  services  of  an 
institution  to  coordinate  and  implement 
five  thirty-day  study  programs  in  the 
Held  of  American  studies  for  foreign 
secondary  school  educators.  The 
programs  will  take  place  in  the  spring 
and  fall  of  1989. 

The  Division  for  the  Study  of  the  U.S. 
provides  opportunities  for  foreign 
education  ministry  officials,  teacher 
trainers,  textbook  writers,  and 
curriculum  developers  to  receive 
information,  training,  and  resource 
materials  which  will  enable  them  to 
more  accurately  and  effectively  teach 
about  the  U.S.  in  the  secondary  schools 
of  their  home  countries. 

Interested  programming  institutions  in 
metropolitan  Washington,  DC,  with 
experience  in  international  education,  in 
particular  the  social  sciences,  should 
submit  a  request  for  complete 
application  materials  to  Mr.  Richard 
Taylor  at  the  following  address  no  later 
than  10  days  from  the  date  of  this  notice. 
The  Division  for  the  Study  of  the  U.S. 
will  then  forward  a  set  of  materials 
which  contain  the  proposal  guidelines 
and  project  prospectus.  This 
announcement  is  not  a  solicitation  for 
proposals.  It  requests  letters  of  interest 
from  potential  grantee  institutions. 
Information  on  proposal  submission 
deadlines  will  be  forwarded  with  the 


application  materials:  United  States 
Information  Agency,  Office  of  Academic 
Programs,  American  Studies  Branch. 
E/AAS— Attn:  Richard  Taylor,  Room 
256,  301  4th  Street  SW.,  Washington.  DC 
20547,  Phone:  (202)  485-2578. 

Date:  August  22, 1988. 
Bairy  Ballow, 

Ctiief.  Division  for  the  Study  of  the  U.S. 
(PR  Doc.  88-19359  Filed  8-25-88;  8:45  am] 

BHXINO  CODE  tSSO^JI-M 


UNITED  STATES  SENTENCING 
COMMISSION 

Public  Hearings  on  Organizational 
Sanctions 

agency:  United  States  Sentencing 
Commission. 

ACTION:  Notice  of  public  hearings. 
Request  for  public  comment  on 
discussion  materials. 

SUMMARY:  This  notice  announces  public 
hearings  scheduled  by  the  U.S. 
Sentencing  Commission  for  October  11, 
1988,  and  November  17, 1988,  to 
consider  the  development  of  guidelines 
and  policy  statements  for  sentencing 
organizations  found  guilty  of  federal 
criminal  offenses.  In  addition,  this  notice 
invites  public  analysis  and  comment 
regarding  discussion  materials  on 
organizational  sanctions  published  by 
the  Commission. 

DATES:  Public  hearings  on  the 
development  of  sentencing  guidelines 
and  policy  statements  for  organizations 
are  scheduled  for: 

1.  New  York,  NY— October  11. 1988, 10 
a.m.  to  4  p.m.  (location  to  be 
announced) 

2.  Los  Angeles,  CA— November  17, 1988, 
10  a.m.  to  4  p.m.  (location  to  be 
announced) 

The  Commission  encourages 
interested  persons  to  submit  written 
comments  regarding  its  Discussion 
Materials  on  Organizational  Sanctions 
(available  from  the  Commission  upon 
request)  or  other  written  statements  on 
the  subject  of  organizational  sanctions 
by  October  1,  1988. 

ADDRESS:  Written  statements,  comments 
on  the  Commission's  Discussion 
Materials,  requests  to  testify,  and  other 
written  communications  may  be  mailed 
to:  United  States  Sentencing 
Commission,  1331  Pennsylvania  Avenue 
NW.,  Suite  1400,  Washington,  DC  20004, 
Attention:  Organizational  Sanctions 
Comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  K.  Martin,  Communications 
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Director  for  the  Coimnisaion,  telephone 
(202)  662-880a 

SUPPLEMENTARY  INFORMATION:  The 

United  States  Sentencing  Commission  is 
an  independent  commission  in  the 
judicial  branch  of  the  United  States 
Government  that  is  charged  with  the 
responsibility  of  establishing  sentencing 
policies  and  practices  for  the  Federal 
criminal  justice  system.  The 
Commission  has  promulgated 
sentencing  guidelines  and  policy 
statements  applicable  to  most  federal 
offenses  committed  by  individuals. 

The  preliminary  draft  guidelines 
previously  published  by  the  Commission 
in  the  October  1, 1986,  Federal  Register 
(51  FR  35079)  also  included  discussions 
of  general  approaches  to  organizational 
sentencing.  However,  the  Commission's 
initial  set  of  sentencing  guidelines  and 
policy  statements,  published  in  the  May 
13, 1987,  Federal  Register  (52  FR  18046), 
deferred  promulgation  of  guidelines  for 
organizational  defendants  except  with 
respect  to  fines  for  antitrust  offense. 

After  further  review  and  research,  the 
Commission  now  is  considering  the 
development  of  more  comprehensive 
guidelines  and  policy  statements  for 
sentencing  organizations.  The 
Commission  invities  public  comment  on 
all  aspects  of  organization  sanctions  and 
public  participation  in  the  scheduled 
hearings.  As  a  vehicle  for  stimulating 
the  broadest  possible  range  of  public 
input,  the  Conmiission  is  distributing  a 
volume  entitled  "Discussion  Materials 
on  Organizational  Sanctions"  that 
contains  (i)  a  discussion  draft  of 
sentencing  guidelines  and  policy 
statements  covering  all  types  of 
organizational  sentences  (restitution, 
forfeitures,  fines,  notice  to  victims,  and 
probation),  (ii)  a  partial  alternative  to 
the  discussion  draft,  consisting  of  a  draft 
proposal  on  standards  for  organizational 
probation,  (iii)  an  empirical  report  on 
sentencing  of  organizations  in  the 
federal  courts  during  the  period  of  1984 
through  1987,  and  (iv)  a  staff  working 
paper  on  criminal  sentencing  policy  for 
organizations.  In  addition,  the 
Discussion  Materials  include  a  general 
statement  of  the  subjects  and  issues 
regarding  organizational  sanctions  on 
which  the  Commission  particularly 
invites  pubtic  analysis  and  comment 
and  a  reprint  of  Statndard  18-2.8 
(Organizational  Sanctions)  of  the 
American  Bar  Association's  Standards 
for  Criminal  Justice  (1960  ft  Supp.  1986). 

Copies  of  the  Discussion  Materials 
may  he  obtained  from  the  Commission 
upon  request.  The  Commission 
encourages  interested  persons  to  obtain 
and  comment  upon  the  Discussion 
Materials;  however,  the  Commission 


emphasizes  that  it  has  not  adopted  any 
of  the  approaches  suggested  in  the 
Discussion  Materials  and  welcomes 
comments  suggesting  alternative 
approaches. 

Authority:  Section  217(a)  of  the 
Comprehensive  Crime  Control  Act  of  1984  (28 
U.S.C  994.  995). 

William  W.  Wilkins,  Jr.. 

Chairman. 

[FR  Doc.  88-19402  Filed  8-25-88;  8:45  am) 

MLUNO  COOE  2310-40-M 


VETERANS  ADMINISTRATION 

Agency  Infonnatlon  Coltection  Under 
0MB  Review 

agency:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has    ' 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  or  staff  office  issuing  the 
information  collection,  (2)  the  title  of  the 
information  collection,  (3)  the  agency 
form  number,  if  applicable,  (4)  a 
description  of  the  need  and  its  use,  (5) 
how  often  the  information  collection 
must  be  filled  out,  (6)  who  will  be 
required  or  asked  to  report,  (7)  an 
estimate  of  the  number  of 
recordkeepers,  (8)  an  estimate  of  the 
total  number  of  hours  needed  to  fill  out 
the  information  collection,  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Pub.  L.  96-^11  applies. 
ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  John  Tinner,  Department  of 
Veterans  Benefits  (203C),  Veterans 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington,  DC  20503,  (202)  395-7318. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
September  28, 1988. 

Dated:  August  19, 1988. 
By  direction  of  the  Administrator. 
David  N.  Stona, 

Acting  Director,  Office  of  Infomtation 
Management  and  Stalittics. 

Extension 

1.  Department  of  Veterans  Benefits. 


2.  Inspection  of  Records  in  Programs 
Operating  Under  the  Veterans'  Job 
Training  Act. 

3.  Not  applicable. 

4.  This  information  collection  pertains 
to  the  recordkeeping  requirement  in  a 
regulation  that  requires  employers  with 
job  training  programs  to  maintain 
records  to  document  compliance  with 
the  law  and  requires  the  VA  to  monitor 
and  inspect  these  records. 

5.  On  occasion. 

6.  Businesses  or  other  for-profit;  small 
businesses  or  organizations. 

7.  7,040  recordkeepers. 

8.  Not  applicable. 

9.  Not  applicable. 

[FR  Doc.  88-19362  Filed  8-25-88;  8:45  am) 

BIIXING  CODE  S320-01-M 


Emergency  Reciuest;  Agency 
Infonnatlon  Collection  Under  OMB 
Review 

AGENCY:  Veterans  Administration. 
action:  Notice. 

The  Vetereins  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
responsible  department  or  staff  office; 
(2)  the  title  of  the  collecUon(s);  (3)  the 
agency  form  number(s),  if  applicable;  (4) 
a  description  of  the  need  and  its  use;  (5) 
how  often  the  form(s)  must  be  filled  out, 
if  applicable;  (6)  who  will  be  required  or 
asked  to  report;  (7)  an  estimate  of  the 
niunber  of  responses;  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub.  L  96-511 
applies. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  John  Turner,  Department  of 
Veterans  Benefits  (203C),  Veterans 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
2744. 

Conunents  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington,  DC  20503,  (202)  395-7318. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
September  26, 1988. 

Dated:  August  2Z.  1988. 
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By  direction  of  the  Administrator. 
David  N.  Stone, 

Acting  Director,  Office  of  Information 
Management  and  Statistics. 

New 

1.  Department  of  Veterans  Benefits. 

2.  Claim  for  Veterans  Mortgage  Life 
Insurance. 

3.  VA  Form  29-0549. 

4.  This  form  is  used  by  the  mortgage 
holder  to  apply  for  the  proceeds  of 
Veterans  Mortgage  Life  Insurance. 

5.  On  occasion. 

6.  Businesses  or  other  for-profit. 

7.  250  responses. 

8.  250  hours. 

9.  Not  appliceble. 


Request  for  Emergency  Processing 
Under  5  CFR  1320.18 

1.  We  are  requesting  emergency 
processing  of  this  information  collection 
submission  since  the  timeframe  required 
for  normal  clearance  procedures  would 
cause  the  statutory  deadline  imposed  by 
the  passage  of  Pub.  L  100-322  to  be 
missed. 

2.  This  legislation  changes  Veterans 
Mortgage  Life  Insurance  (VMLI)  from  a 
group  policy  purchased  by  the  Veterans 
Administration  to  a  program  under 
which  the  United  States  is  the  insurer. 
The  group  policy  contract  expires 
September  1. 1988  and  the  VA  will 
assume  responsibility  for  the 
administration  of  the  program  at  that 


time.  A  part  of  that  responsibility  will  be 
the  processing  of  claims  under  the  VMLI 
program.  Without  this  collection,  the  VA 
will  have  no  method  of  obtaining 
information  needed  to  settle  the 
insurance.  Therefore,  we  are  requesting 
that  review  of  this  submission  be 
completed  and  the  VA  notified  by 
August  26, 1988. 

3.  The  information  collected  in  this 
submission  is  the  same  as  that  currently 
required  by  the  commercial  carrier 
providing  the  group  policy.  This 
information  is  the  minimum  needed  to 
verify  the  insurance  amount  payable 
and  the  mortgage  holder's  entitlement  to 
the  insurance  proceeds. 

NLUNQ  CODE  t320-01-M 
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OMB  Approved  Na  2900-0000 
Rnpondeni  Burden:  I  hour 


Y^  Veterans  Administration 


CLAIM   FOR  VETERANS   MORTGAGE  LIFE   INSURANCE 


IMPORTANT:  This  form  it  to  b«  compteted  by  the  mortgage  holder. 


PRIVACY  ACT  INFORMATION:  No  proceeds  may  be  paid  unless  a  completed  claim  form  has  been  received  (38  U.S.C.  806).  The 
infonnatioa  provided,  on  a  voluntary  basis,  will  be  used  by  VA  employees  and  your  authorized  representative  in  the  maintenance  of 
Government  insurance  recocds.  Responses  amy  be  discloted  outside  the  VA  only  If  disclosure  is  authorized  under  the  Privacy  Act.  including 
the  rootine  uses  identiHed  in  the  VA  system  of  records,  S3VA0Q.  Veterans  Mortice  Life  Insurance  -  VA,  published  in  the  Federal  Register. 

RESPONDENT  BURDEN:  Public  reporting  burden  for  this  collection  of  information  Is  estimated  to  average  1  hour  per  response,  including 
the  time  for  reviewing  instructions,  searching  existing  dau  souroes,  gathering  and  maintaining  the  data  needed,  and  completing  and 
reviewing  the  collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of  information. 
indudii«  suggettiont  for  ivdudng  thu  burden,  to  VA  Clearance  OfHcer  f732),  810  Vermont  Ave..  NW,  Washington,  DC  20420;  and  to  the 
Office  of  Infonnatioa  and  Regulatory  Affairs,  Office  of  Management  and  Budget,  Washington.  DC  20503. 


INSTRUCTIONS:  Complete  all  items  on  this  claim  form  and  letum  It  with  a  copy  of  the  original  mortgage  and  note  to  the  Veterans 

Admintstratioa  Regional  Ofnoe  and  Insurance  Center,  Veterans  Mortgage  life  Insurance  (33S/29SM),  Bishop  Henry  Whipple  Federal 

Building.  Ft  Snelling.  Sl  Paul.  MN  SSII 1. 

If  the  loan  has  been  -««"'««^^  by  the  deceased  but  his/her  name  does  not  appear  on  the  mortgage,  also  send  evidence  of  the  assumption.  The 

maximum  payment  we  are  allowed  to  make  imder  the  law  is  $40,000. 

If  the  loan  interest  Is  charged  at  a  variable  rate,  attach  a  separate  sheet  showing  the  date  of  each  rate  change  and  the  new  interest  rate. 


1.  FIRST  -  MtOCXE  •  LAST  NAME  OF  VETERAN 


2.  MAILING  AOO«<CSS  (Includt  itumbtr  and  lirtti  or  rural  rouit, 
City  or  P.O.,  Stall  and  ZIP  Codt) 


4.  MORTGAGED  PROf^RTY 


STREET  AOORESS  (Includt  mmmbtr  and  ttrt*t  or  rural  rouii.  City 
or  P.O.,  Slot*  titd  ZIP  Codt) 


A  EFFECTIVE  DATE 


C.  DATE  OF  FIRST  PAYMENT 


S.  LEGAL  DESCRIPTION 


E.  MORTGAGE  ACCOUNT  NUMBER 


F.  AMOUNT  OF  MONTHLY  PAYMENT  (P  A  I  only) 
$ 


a  TOTAL  MONTHLY  PAYMENT 


6.  AMENDMENT(S)  TO  MORTGAGE  AGREEMENT 

(Glti  pmrpoti  and  dati  of  any  amtitdmtHt(t)  a/ftctliit  tkt  amount 

or  Itrm  o/  tki  loan  and/or  amount  or  f  rtqutncy  of  paymint) 


QnO  AMEN0MENT(S)        Q  AMENOMENTIS)  AS  FOLLOWS  (Sptcl/y) 


3.  VA  FILE  NUMBER 


c- 


5.  ORICINAI.  MORTGAGE 


B.  AMOUNT 
$ 


O.  INTEREST  RATE 


H.  DAY  OF  MONTH  PAYMENT   IS  OUE 


7.  PREPAYMENT(S) 

(LiMt  dait(i)  and  amountd)  of  any  prtpaymtnt(i)  since  orltlnal 

moritatt  dait.  Attack  tiparatt  tkut  If  ntciiiary) 


DATE 


a  ACCOUNT  STATUS 


A  DATE  OF  MOST  RECENT  PAYMENT 


S.  FOR  MONTHS  OF:  (Suck  at:  January.  February,  tie.) 


Z.  PRINCIPAL  BALANCE  AFTER  LAST  PAYMENT 

s 


D.  DUE  DATE  OF  NEXT  SCHEDULED  PAYMENT 


A.  PRINCIPAL  BALANCE  ON 


B.  PREPAYMENT  PENALTY    (tf  any) 


E.  WERE  PAYMENTS  PAST  OUE  ON  DATE  OF  DEATH? 

Ryes    Hno    <•/ -r"-' t'^"""'" 

LI  '^»     LJ  ""      01  ttparait  thtti) 


10A  NAME  OF  MORTGAGE  HOLDER 


AMOUNT 


DATE 


AMOUNT 


9.  REPAYMENT  OF  MORTGAGE 


NOTE:  TK«  principal  balanc*  liKHild  b*  currant  assuming  paymants  wara  mada  whan  dua 
witathar  thay  actually  wara  or  not.  Also,  tha  principal  balance  ligura  should  ba  reduced 
by  any  prapaymants  made  on  or  before  tha  data  shown  in  Item  9A  end  should  not  ba 
reduced  by  eny  escrow  balance  (taxes  end  insurance). 


(Date) 


C.  OTHER    (Spicify) 


0.  TOTAL  AMOUNT  DUE  TO  DISCHARGE 
INDEBTEDNESS  AS  OF  DATE  OF  DEATH 


lOB.   AOOflESS  OF  MORTGAGE  HOLDER 


II.  NAME  ANO  TITLE  OF  OFFICER  OR  DESIGNEE  COMPLETING  THIS  FORM 


13.  SIGNATURE  OF  OFFICER  OR  t)ESIGNEE 


12.   TELEPHONE  NUMBER 


^^Ts^sS   29-0549 

[FR  Doc.  88-19363  Filed  8-25-88;  8:45  am] 
BHJJNG  COOC  1320-01-0 
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This  section  o*  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubiished 
under  the  "Government  in  ttie  Sunshine 
Act"   (Pub.   L   94-409)   5  U.S.C.   552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  9:11  a.m.  on  Tuesday,  August  23, 1988, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  concider  the  following  matters: 

Recommendation  regarding  the  liquidation 
of  a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Case  No.  47,244 — San  Francisco  Regional 
Office,  San  Francisco,  California 

Matters  relating  to  the  possible  closing  of 
certain  insured  banks. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideraiton  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  pubhc  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
end  that  the  matter  could  be  considered 
XI  a  closed  meeting  by  authority  of 


subsections  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(g)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b{c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  August  23, 1968. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  88-19515  Filed  8-24-88;  10:56  am) 

BHiJNG  CODE  6714-01-M 

FEDERAL  MARITIME  COMMISSION 

TIME  AND  date:  10:00  a.m.— August  31, 

1988. 

place:  Hearing  Room  One— 1100  L 

Street,  NW.,  Washington,  DC  20573- 

0001. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Fact  Finding  Investigation  No.  15— 
Practices  of  Various  Entities  Operating  as 
Intermediaries  for  the  Transportation  of 
Goods  in  the  United  States  Waterbome 
Foreign  Commerce. 

2.  Trans-Pacific  Trades  Malpractices. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Joseph  C.  Polking, 
Secretary,  (202)  523-5725. 
Joseph  C  Pfdkiog, 

Secretary. 

[FR  Doc.  8ft-19562  Filed  8-24-88;  3:16  pmj 

BILLINQ  COCK  tTSS-tl-M 

HARRY  %.  TRUMAN  SCHOLARSHIP 
FOUNDATION 

TIME  AND  date:  10:30  a  jn.  Monday, 
September  26, 1988. 


place:  The  Army  and  Navy  Club,  901 
17th  Street.  NW.,  Washington,  DC 
20006-2503. 

STATUS:  The  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED! 
PorttoBS  Open  to  tlie  PubHc 

1.  Call  meeting  to  order. 

2.  Adoption  of  proposed  agenda. 

3.  Approval  of  minutes  of  April  5,  1988 
meeting. 

4.  Report  of  the  Chairman — 

a.  Discussion  of  any  proposed  changes  in 
1989  or  1990  scholarship  program. 

b.  Discussion  of  Public  Service  Conference 
in  Lexington.  VA. 

c.  Report  on  Awards  Cerenwny  Speaker. 

5.  Reports  of  the  Executive  Secretary — 

a.  Status  of  the  Trust  Fund. 

b.  Regional  Review  Panel  update. 

c.  Comments  on  faculty  representatives. 

d.  Outlook  for  1968  nominations. 

6.  Resolution  to  empower  the  Chairman/ 
Executive  Secretary  to  enter/renew 
contracts,  conclude  agreements,  etc. 

7.  New  Business. 

8.  Discuss  and  set  date,  time  and  place  of 
Spring  Board  meeting.  April,  1968. 

9.  Adjournment. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Malcolm  C.  McCormack. 

Executive  Secretary,  Telephone  (202) 

395-4831. 

Malcolm  C  McCormack, 

Executive  Secretary. 

[FR  Doc.  88-19503  Filed  8-24-88: 10:17  am) 

BilXUW  COOC  WOO-Of-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  cooections  of  previousty 
published  Presidentiai,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  coaections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  arxl  appear  in  the  appropriate 
document  categories  eisewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Umpqua  National  Forest  Boundary 
Extension,  Tiller  Administrative  Site 

Correction 

In  notice  document  88-17660 
appearing  on  page  29506  in  the  issue  of 
Friday,  August  5, 1988,  make  the 
following  corrections: 

1.  On  page  29506,  in  the  third  column, 
under  Douglas  County,ia  the  second 
paragraph,  in  the  13th  line,  "4571  feet" 
should  read  "45.71  feet". 

2.  In  the  same  paragraph,  in  the  14th 
Hne,  "Northern"  was  misspelled. 

3.  In  the  same  paragraph,  in  the  17th 
line,  "292,60  feet"  shouTd  read  "292.60 
feet". 

4.  In  the  same  paragraph,  in  the  25th 
line,  "N41"32"'  should  read  "N4l"32'E". 

5.  In  the  same  paragraph,  in  the  26th 
line,  "N39'41'243.40  feet"  should  read 
"N39'41'E243.40  feet". 

6.  The  signature  at  the  bottom  of  the 
page  should  read  "Richard  E.  Lyng". 

BHJJNa  COOe  1S06-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-499:  FRL-3416-9] 

Pesticide  Tolerance  Petitions;  ATL 
Enterprises,  Inc^  et  al. 

Correction 

In  notice  document  88-16329  beginning 
on  page  27391  in  the  issue  of 
Wednesday,  July  20, 1988,  make  the 
following  corrections: 

1.  On  page  27391,  in  the  second 
column,  under  FOR  FURTHER 
INFORMATION  CONTACT  the  table  should 
appear  as  follows: 


Product  managar 


PhilHunon(PM 

17). 
Robert  Taytor  (PM 

25). 


Offica  locatton/ 
Mephona  nunbar 


Rm.  207,  CM  #2. 

f703)-557-2<»0. 
Rm.  245,  CM  #2, 

(703)-567-1800. 


Do. 
Da 


2.  On  the  same  page,  in  the  third 
column,  in  the  fourth  complete 
paragraph,  in  the  13th  line,  "tolerance" 
should  read  "tolerances". 

MLUNO  CODE  1606-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-51708,  FRL-3410-8] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

Correction 

In  notice  document  88-15335  begiiming 
on  page  25662  in  the  issue  of  Friday.  July 
8, 1988,  make  the  following  corrections: 

1.  On  page  25662.  in  the  third  column, 
under  dates,  in  the  entry  for  "P  88- 
1436".  "August  20"  should  read  "August 
17" 

2.  On  the  same  page,  in  the  same 
column,  in  the  enUy  for  "P  88-1459", 
"August  23"  should  read  "August  22". 

3.  On  the  same  page,  in  the  same 
column,  in  the  entry  for  "P  88-1463", 
"August  22"  should  read  "August  23". 

4.  On  page  25663,  in  the  third  column, 
under  F  88-1427  in  the  third  line,  after 
Use/Production.,  insert  "(S)". 

5.  On  page  25664,  in  the  third  column, 
under  P  88-1451,  in  the  sixth  line, 
"2000,000-3,000,000"  should  read 
"200,000-3,000,000". 

6.  On  page  25665,  in  the  first  column, 
under  P  88-1461,  in  the  first  line,  "R.  R. 
Vanderbilt"  should  read  "R.  F. 
Vanerbilt";  and  in  the  fourth  line, 
"thiadiaole"  should  read  "thiadiazole". 

7.  On  the  same  page,  in  the  third 
column,  under  P  88-1474,  in  the  third 
line,  "monoethyl"  should  read 
"monethyl" 

8.  On  page  25666,  in  the  second 
column,  under  P  88-1492,  in  the  eighth 
line,  "mf/kg"  should  read  "mg/kg 

9.  On  the  same  page,  in  the  third 
column,  under  P  88-1499.  in  the  fifth  line, 
"stontium  90"  should  read 
"strontium90". 

10.  On  page  25668,  in  the  first  column, 
under  P  88-1529,  in  the  12th  and  13th 
lines,  "moderate  species  (Rabbit)" 


should  read  "moderate  species  (Red 
killifish).  Skin  irritation:  negligible 
species  (Rabbit)". 

11.  On  the  same  page,  in  the  same 
column,  under  P  88-1530,  the  fifth  line 
should  read  "nitrophenyl)azo)-3-methyl- 
5-0X0-1H-". 

12.  On  the  same  page,  in  the  same 
column,  under  P  88-1533,  in  the  12th  line, 
"LD50  5"  should  read  "LD50  >  5". 

13.  On  the  same  page,  in  the  second 
column,  under  P  88-1534,  in  the  fifth  line: 
under  P  88-1539,  in  the  eighth  line;  and 
under  P  88-1540,  in  the  fifth  line,  "LD50 
5"  should  read  "LD50  >  5". 

14.  On  the  same  page,  in  the  third 
column,  under  P  88-1546,  in  the  third 
line,  "raction"  should  read  "reaction". 

15.  On  page  25669,  in  the  first  column, 
under  P  88-1556,  in  the  11th  line,  after 
"hr"  insert  "062". 

16.  On  the  same  page,  in  the  third 
column,  under  P  88-1568,  the  sixth  line 
should  read  "phenyl)azo)-l,4-dimethyl-, 
(T-4)-tetrachlorozincate(2)  (2:1)." 

mujNQ  cooe  isos-oi-o 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  553 

General  Services  Administration 
Aqulsition  Regulation;  Miscellaneous 
Changes 

Correction 

In  rule  document  88-18340  beginning 
on  page  30841  in  the  issue  of  Tuesday, 
August  16, 1988,  make  the  following 
corrections: 

PART  553— [CORRECTED] 

1.  On  page  30845,  in  the  first  column, 
the  heading  which  reads  PART  533 — 
PROTESTS,  DISPUTES  AND 
APPEALS,  should  read  PART  553— 
FORMS. 

2.  On  the  same  page,  in  the  same 
column,  in  amendatory  instruction  31,  in 
the  first  line.  "533.370-3420"  should  read 
"553.370-3420". 

553.370-3420    [Corrected] 

3.  On  the  same  page,  in  the  second 
column,  in  the  first  line,  "533.370- 
3420"should  read  "553.370-3420". 

BILUNQ  COOE  1S0541-0 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-940-0e-4220-10;  COC-48697] 

Proposed  Withdrawal  and  Proposed 
Pul>lic  Meeting;  Colorado 

Correction 

In  notice  document  88-18482  beginning 
on  page  30873  in  the  issue  of  Tuesday, 
August  16, 1988,  make  the  following 
correction: 

On  page  30873,  in  the  third  column, 
under  *T.  10  S.,  R.  86  W",  in  the  entry  for 
"Sec.  23",  the  sixth  line  should  read 

"Nwy4SEV4SEV4,swv4Nwy4SEy4SEy4. 

BILUNQ  CODE  1S0S4I1-O 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Kennetii  Curtis  Davis,  R.Ph.  and  Larry 
Nicholson,  d/b/a  Paramount  II 
Pharmacy  and  Paramount  Pharmacy; 
Revocation  of  Registrations 

Correction 

In  notice  document  88-18423  beginning 
on  page  30876  in  the  issue  of  Tuesday, 
August  16, 1988,  make  the  following 
correction: 


On  page  30877,  in  the  third  column,  in 
the  seventh  line,  after  the  word 
"Paramount"  and  before  the  word 
"Pharmacy",  insert  "II  Pharmacy,  be, 
and  it  hereby  is,  revoked.  The 
Administrator  further  orders  that  DEA 
Certificate  of  Registration  BP1156644, 
previously  issued  to  Kenneth  Curtis 
Davis  and  Larry  Nicholson,  d/b/a 
Paramount". 

BILLING  CODE  1S0S-01-O 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Size  Standard  for  Refuse  and  Garbage 
Collection  Services 

Correction 

In  proposed  rule  document  88-18310 
beginning  on  page  30691  in  the  issue  of 
Monday,  August  15, 1988,  make  the 
following  correction: 

On  page  30694,  in  the  third  column,  in 
the  middle  column  of  the  last  table,  in 
the  last  line,  "Without"  should  read 
"With". 

BILUNG  CODE  1SOS-01-0 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[T.D.  8218] 

Income  Tax;  Inclusion  Amounts  for 
Listed  Property  Leased  After 
December  31, 1986 

Correction 

In  rule  document  88-17819  beginning 
on  page  29880  in  the  issue  of  Tuesday, 
August  9, 1988,  make  the  following 
corrections: 

1.  On  page  29880,  in  the  first  column, 
after  the  SUMMARY,  the  DATES  paragraph 
was  ommited  and  should  read  as 
following: 

DATES:  These  regulations  are  effective 
June  18, 1984,  and  apply  to  listed 
property  leased  after  June  18, 1984.  in 
taxable  years  ending  after  that  date. 

2.  On  page  29881,  in  the  first  column, 
the  35th  and  36th  lines  should  read 
"Adoption  of  Amendments  to  the 
Regulations". 

§1.280F-7T    [Corrected] 

3.  On  page  29884.  in  the  first  column, 
in  §  1.280F-7T(b)(3),  in  the  Example,  in 
the  second  line,  "calendar"  was 
misspelled. 

BILLING  CODE  1S05-01-D 
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53 
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August  26,  1988 


Part  II 


Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 

Plants;  Determination  of  Threatened 

Status  for  Quercus  hinckleyi  (Hinckley 

Oak)  and  Solanum  drymophilum;  Final 

Rules 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Threatened  Status  for  Quercus 
hinckleyl  (Hincicley  Oak) 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 

summary:  The  Service  has  determined 
that  a  plant,  Quercus  hinckleyi 
(Hinckley  oak),  is  a  threatened  species. 
Hinckley  oak  is  known  from  four 
documented  localities  in  Presidio 
County  of  western  Texas.  The  plants  are 
threatened  by  possible  changes  in 
grazing  practices,  road  improvements, 
wildlife  predation,  disease, 
hybridization  with  other  oak  species, 
and  taking.  The  determination  of 
threatened  status  for  Quercus  hinckleyi 
implements  the  full  protection  provided 
by  the  Endangered  Species  Act  of  1973 
(Act),  as  amended. 

EFFECTIVE  DATE:  September  26, 1988. 
ADDRESS:  The  complete  file  for  this  rule 
is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Service's  Regional  Office  of 
Endangered  Species,  500  Gold  Avenue 
SW.,  Room  4000,  Albuquerque,  New 
Mexico. 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  McDonald,  Botanist, 
Endangered  Species  Office,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103 
(505/766-3972  or  FTS  474-3972). 
SUPPLEMENTARY  INFORMATION: 

Background 

Quercus  hinckleyi  (Hinckley  oak)  was 
first  collected  by  Dr.  LC  Hinckley  in 
The  Solitario,  Preaidio  County,  Texas, 
near  Sohtario  Peak  in  June  1950. 
Hinckley  and  Dr.  C.R  MuUer  collected 
additional  specimens  a  month  later  and 
MuUer  (1951)  subsequently  named  the 
species  in  honor  of  his  colleague. 

Hinckley  oak  is  a  shrubby  evergreen 
sometimes  occurring  as  single  stems  but 
more  often  growing  as  clonal  groups  that 
form  dense  thickets.  Plants  reach  a 
maximum  height  of  1.2  meters  (4  feet). 
The  species  can  be  recognized  at  a 
distance  by  its  gray-green  leaves  that 
lend  a  smokey  appearance  to  the 
compact  intricately  branched  plants. 
The  leaves  are  only  about  15  millimeters 
(.6  inch)  long,  glabrous,  and  have  spine- 
tipped  margins.  Acorns  are  produced 
annually,  occur  singly  or  paired  on  the 
branches,  and  mature  in  the  fall. 


Hinckley  oak  is  a  localized  component 
of  the  middle  elevation  Chihuahuan 
Desert  vegetation  occurring  on  dry 
limestone  slopes  at  about  1370  meters 
(4,500  feet)  in  elevation.  The  surrounding 
desertscrub  community  is  dominated  by 
Agave  lecheguilla  (lechuguilla).  Acacia 
constricta  (whitethorn  acacia),  and 
Parthenium  incanum  (mariola).  The  area 
averages  25  centimeters  (10  inches)  of 
rain  per  year  and  has  a  fi-ost-free  season 
of  260  days. 

There  are  presently  four  documented 
populations  of  Hinckley  oak.  Three  of 
the  populations  occur  within  IS 
kilometers  (1.2  miles)  of  each  other  in 
The  Solitario,  which  is  a  circular 
laccolith  approximately  13  kilometers  (8 
miles)  in  diameter  in  southeastern 
Presidio  and  southwestern  Brewster 
Counties,  Texas.  The  Solitario 
populations,  all  in  Presidio  County, 
include  the  population  at  the  type 
locality  estimated  at  30-40  plants,  a 
population  discovered  in  1984  by  Mr. 
Jeff  Clark,  a  former  graduate  student  at 
Sul  Ross  University  estimated  at  12-15 
plants,  and  a  population  discovered  in 
1988  by  U.S.  Fish  and  Wildlife  Service 
and  Texas  Parks  and  Wildlife 
Department  botanists  estimated  at  300- 
500  plants.  The  fourth  population  occurs 
in  the  vicinity  of  Shafter  in  south-central 
Presidio  County.  This  population  was 
discovered  by  Barton  H.  Wamock  in 
1963  and  is  estimated  at  30-40  plants. 
Because  of  the  clonal  nature  of  Hinckley 
oak.  these  population  estimates  are  very 
subjective,  and  mostly  should  be  used  to 
compare  the  relative  sizes  of  the  four 
known  populaticms. 

Two  other  Hinckley  oak  sites  in  the 
Shafter  area  have  not  been  relocated, 
although  the  area  has  been  searched  by 
Dr.  A.M.  Powell  of  Sul  Ross  University 
(Miller  and  Powell  1982).  Searches  have 
been  conducted  but  no  populatkms  of 
Hinckley  oak  have  been  found  in  likely 
habitat  in  the  Mexican  State  of  Coahuila 
(Miller  1951).  Mr.  Mike  Fleming,  of  Big 
Bend  National  Park  has  speculated  that 
Hinckley  oak  may  occur  within  the  Park 
in  the  Dead  Horse  Mountains  (per*, 
comm.,  1986).  Although  no  occurrences 
of  Hinckley  oak  in  the  Dead  Horse 
Mountains  have  been  documented. 
Fleming's  belief  is  supported  by  the 
presence  of  suitable  habitat  and 
evidence  from  fossil  packrat  middens 
that  Hinckley  oak  was  more  widely 
distributed  in  southwestern  Texas  prior 
to  the  area's  desertification  aboot  8,000 
years  ago  (Van  Devender  et  al.  1978). 
The  warming  and  drying  trend  probaUy 
precipitated  the  decline  of  Hinddey  oak. 
and  may  in  part  explain  the  species' 
present  limited  distribution. 

Three  of  the  known  Hinckley  oak 
populations  occiu'  on  private  land  and 


one  population  occurs  on  State  of  Texas 
land  administered  by  the  Texas  General 
Land  Office.  Formerly,  all  the 
populations  were  thought  to  be  on 
private  land,  but  a  survey  by  U.S.  Fish 
and  Wildlife  Service  and  Texas  Parks 
and  Wildlife  botanists  in  the  spring  of 
1968,  determined  that  the  type  locality  in 
Hie  Solitario  has  been  mapped 
incorrectly.  The  correct  locality,  about 
300  meters  (330  yards)  south  of  the  old 
one,  is  within  a  state-owned  section  of 
land  leased  to  the  surrounding  private 
ranch  for  grazing.  The  State  land  is  not 
fenced. 

Federal  action  involving  this  species 
began  with  section  12  of  the  Endangered 
Species  Act  of  1973,  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct.  This  report, 
designated  as  House  Document  No.  94- 
51,  was  presented  to  Congress  on 
January  9. 1975.  On  July  1, 1975,  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  this  report  as  a  petition  within  the 
context  of  section  4(c)(2),  now  section 
*(b)(3)(A),  of  the  Act  and  of  its  intention 
thereby  to  review  the  status  of  those 
plants.  On  June  16, 1976.  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  FR  24523)  to  determine 
approximately  1,700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  This  list 
of  1.700  plant  species  was  assembled  on 
the  basis  of  comments  and  data 
received  by  the  Smithsonian  Institution 
and  the  Service  in  response  to  House 
Document  94-51  and  the  July  1, 1975, 
Federal  Register  publication.  Quercus 
hinckleyi  was  included  in  the  July  1. 
1975,  notice  and  the  June  16, 1976. 
proposal.  General  comments  received  in 
relation  to  the  1976  proposal  were 
summarized  in  the  April  26. 1978, 
Federal  Register  (43  FR  17909). 

The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withhdrawn.  A  one-year  grace  period 
was  given  to  proposals  already  over  2 
years  old.  In  the  December  10, 1979, 
Federal  Register  (44  FR  70796),  the 
Service  published  a  notice  of 
withdrawal  of  the  June  16, 1976. 
proposal,  along  with  4  other  proposals 
that  had  expired. 

On  December  15, 1980  (45  FR  82480), 
end  September  27, 1985  (50  FR  39526). 
the  Service  pubUshed  updated  notices 
reviewing  the  native  plants  being 
considered  for  classification  as 
direatened  or  endnagered.  Quercus 
hinckleyi  was  included  in  these  notices 
as  a  category  1  species.  Category  1 
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comprises  taxa  for  which  the  Service 
has  sufficient  biological  information  to 
support  proposing  them  as  endangered 
or  threatened. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act,  as  amended  in  1982, 
requires  the  Secretary  to  make  fmdings 
on  pending  petitions  within  one  year  of 
their  receipt.  Section  2(b)(1)  of  the  Act's 
Amendments  of  1982  further  requires 
that  all  petitions  pending  on  October  12, 

1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  Because  the  1980 
notice  of  review  was  accepted  as  a 
petition,  all  of  the  taxa  contained  in  the 
notice,  including  Quercus  hinckleyi, 
•were  treated  as  being  newly  petitioned 
on  October  12. 1982.  On  October  13, 

1983.  and  on  or  about  that  date  every 
year  thereafter  through  1986,  the  Service 

J  made  one-year  findiiigs  that  the  petition 
I  to  list  Quercus  hinckleyi  was  warranted 
I  but  precluded  by  other  listing  actions  of 
higher  priority.  Biological  data,  supplied 
by  Miller  and  Powell  (1982).  fully 
support  a  listing  of  Quercus  hinckleyi  as 
ithreatened.  The  September  16, 1987. 
proposal  (52  FR  34966)  to  list  Quercus 
'hinckleyi  is  threatened  was  based 
primarily  on  Miller  and  Powell's 
biological  data  and  constituted  the  final 
'finding  requirement  of  Section  4(b)(3)(B) 
of  the  Act  for  the  petition  on  this 
species. 

'Summary  of  Comments  and 
Recommendations 

In  the  September  16. 1987.  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
;8ubmit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
!  agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  A 
newspaper  notice  was  published  in  the 
Alpine  Avalanche  on  October  8, 1987. 

Three  comments  were  received. 
Comments  by  the  two  botanists  who 
represent  the  Texas  Parks  and  Wildlife 
Department  on  the  U.S.  Fish  and 
Wildlife  Service's  Texas  Plant  Recovery 
Team,  supported  the  listing  but 
indicated  their  feeling  that  Hinckley  oak 
should  be  listed  as  endangered  rather 
than  threatened.  They  questioned  the 
Service's  assertion  in  the  proposal  that 
Hinckley  oak  has  good  recovery 
potential  mentioning  such  problems  as 
the  need  for  a  better  tmderstanding  of 
the  species'  habitat  preferences, 
potential  problems  with  hybridization 
and  genetic  contamination  in  any 
projects  dealing  %vith  re-introduction  or 
population  augmentation,  and  the 
difficulty  of  maintaining  recovery 
cooperation  and  coordination  with 


agencies  and  individuals  over  time. 
Response:  The  Service  agrees  these 
problems  may  make  recovery  difficult, 
but  feels  the  problems  can  all  be 
overcome.  In  addition,  none  of  the 
Hinckley  oak  populations  appear  to  be 
in  immediate  danger  of  destruction  and 
this  is  the  principal  reason  for  listing  the 
species  as  threatened  rather  than 
endangered.  If  declines  in  the  species 
occur  after  listing,  then  Hinckley  oak 
will  be  reclassified  as  endangered. 

The  recovery  team  members  had 
several  other  comments.  Comment  The 
benefit  of  collecting  acorns  for 
population  establishment  projects 
should  be  weighed  against  possible 
damage  from  the  loss  of  potential 
recruits  to  the  population.  Response:  If 
acorns  are  collected  for  propagation  or 
population  establishment,  care  will  be 
taken  to  collect  only  a  small  fraction  of 
any  year's  seed  crop.  Comment:  Past 
and  present  population  counts  should  be 
taken  lightly  because  of  the  highly 
subjective  nature  of  counting  plants  that 
grow  in  clonal  groups.  Response:  The 
reference  to  population  counts  as 
evidence  for  a  decline  in  one  of  the 
populations  has  been  deleted  bom  the 
final  rule.  Also,  a  statement  has  been 
included  warning  that  the  population 
counts  included  in  the  rule  are  highly 
subjective  estimates.  Comment:  The 
type  locality  population  may  be 
siiffering  from  disease  or  insect 
predation.  Response:  The  information 
has  been  included  in  the  "Summary  of 
Factors"  section  of  this  final  rule. 
Comment  Information  concerning  the 
discovery  of  the  population  near  Shafter 
is  incorrect  Response:  The  final  rule  has 
been  corrected.  Comment  More  effort 
should  be  expended  searching  for 
Hinckley  oak  within  the  range 
represented  by  late  Pleistocene  fossil 
evidence.  Response:  Additional 
searches  fot  undiscovered  populations 
will  be  part  of  the  recovery  program  for 
this  species. 

The  other  comment  letter  was 
received  from  a  professional  botanist 
with  many  years  experience  studying 
the  botany  of  the  Texas  Trans-Pecos 
region.  The  botanist  neither  supported 
nor  opposed  the  listing,  but  made 
several  corrections  to  the  collecting 
history  of  the  species  and  provided 
other  additional  information.  Response: 
The  corrections  and  appropriate 
additional  information  have  been 
included  in  the  final  rule. 

Summary  of  Factors  Affecting  the 
Spedes 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Quercus  hinckleyi  should  be 


classified  as  a  threatened  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  at  seq.)  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Quercus  hinckleyi  Muller  (Hinckley 
oak)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  In  1986,  Texas 
highway  67  was  expanded  and  the  road 
is  now  close  to  the  Hinckley  oak 
population  near  Shafter  (Poole,  Texas 
Natural  Heritage  Program  Biologist, 
pers.  comm.,  1986).  Further  expansion  or 
a  realignment  of  the  highway  may 
eliminate  all  or  part  of  the  population. 

Any  change  in  grazing  practices  is  a 
potential  threat  to  the  three  populations 
in  The  Solitario.  The  land  presently  is 
used  for  catUe  grazing  and  at  current 
stocking  levels  it  is  unlikely  the  plants 
will  be  damaged.  However,  nothing 
prevents  the  landowner  from  increasing 
catde  numbers  or  introducing  other 
domestic  livestock,  such  as  goats,  that 
could  easily  reach  and  browse  Hinckley 
oaks.  Development  of  this  area  as  an 
exotic  game  ranch  is  another  possible 
grazing  change  and  some  species  of 
exotic  game  could  severely  damage 
Hinckley  oak.  Exotic  game  ranching  has 
become  a  profitable  alternative  to 
raising  cattle  or  sheep  in  other  parts  of 
Texas,  and  west  Texas  ranchers  are 
also  considering  this  potential  income 
source. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  attractive  Hinckley  oak 
has  potential  as  a  cultivar.  Propagation 
research  was  conducted  several  years 
ago  (B.J.  Simpson,  Texas  A&M  Research 
and  Extension  Center,  Dallas,  Texas, 
pers.  comm.,  1987),  but  the  work  was 
discontinued  when  the  seedlings  being 
grown  were  determined  to  be  hybrids. 
Although  plants  are  grown  easily  from 
acorns,  some  people  wanting  plants  to 
sell  or  to  continue  propagation  research 
may  want  to  take  whole  plants.  Only 
one  population  is  easily  accessible  and 
this  population  likely  would  receive  the 
most  collecting  pressure.  This 
population  is  already  small  and  any  loss 
of  plants  would  be  detrimental.  There 
have  been  several  reported  instances  of 
acorns  being  illegally  taken  from  this 
population,  but  the  actual  impact  of 
acorn  collecting  is  unknown. 

C.  Disease  or  predation.  Native  deer, 
small  mammals,  and  birds  all  eat  the 
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acorns  of  Hinckley  oak.  In  a  desert 
environment  where  food  sources  are 
often  scarce,  most  of  the  annual  acorn 
crop  likely  is  consumed  by  predators. 
The  potential  value  of  predators  as 
agents  of  seed  dispersal  has  not  been 
assessed.  As  mentioned  in  Factor  A,  the 
introduction  of  non-native  animal 
predators  remains  a  potential  threat. 
There  is  evidence  of  disease  or  insect 
predation  at  the  type  locality  population. 
The  leaf  epidermis  of  green  leaves 
disintegrates  and  webs  are  found  on  the 
leaves  and  branches.  The  frequency  and 
severity  of  this  infestation  is  unknown. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Hinckley  oak  is 
not  currently  protected  by  Federal  or 
State  law. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Genetic  swamping  of  small  Hinckley 
oak  populations  is  possible  whenever 
Hinckley  oaks  grow  near  more  abundant 
oak  species  with  which  they  can 
hybridize.  Simpson  (pers.  comin..  iaS7] 
reports  that  Quercus  pungens  var. 
vaseyana  (Vasey  oak)  is  a 
contaminating  pollinator  that  regularly 
causes  hybrid  seed  production  at  one 
Hinckley  oak  population. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  futiu^  threats  faced  by  this 
species  in  determining  to  make  this  final 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Quercus 
hinckleyi  as  threatened.  TTiis  action 
seems  appropriate  because  although  this 
species  has  a  small  population  size  and 
limited  distribution,  none  of  the 
populations  are  in  imminent  danger  of 
destruction.  However,  Quercus 
hinckleyi  is  not  currently  protected  by 
law  and  if  protective  measures  are  not 
taken,  the  species  could  become 
endangered  in  the  foreseeable  future. 
The  reasons  for  not  designating  critical 
habitat  are  discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  this  species  at  this  time.  As 
discussed  under  Factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species,"  Quercus  hinckleyi  is 
threatened  by  taking,  an  activity 
difficult  to  control  and  not  regulated  by 
the  Endangered  Species  Act  with 
respect  to  plants,  except  for  a 
prohibition  against  removal  and 
reduction  to  possession  of  endangered 


plants  from  lands  under  Federal 
jurisdiction.  PubUcation  of  critical 
habitat  descriptions  would  make  this 
species  even  more  vulnerable  and 
increase  enforcement  problems.  All 
involved  parties  and  landowers  have 
been  notified  of  the  location  of  Quercus 
hinckleyi  and  the  importance  of 
protecting  its  habitat  Protection  of  this 
species'  habitat  will  be  addressed 
through  the  recovery  process  and 
through  section  7  of  the  Act. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  residts  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  at  the  earUest  opportunity. 
Actions  that  may  benefit  Hinckley  oak 
include  fencing  and  continued 
propagation  studies  for  possible 
introduction  of  plants  back  into  native 
habitat.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  are  discussed,  in  part, 
below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  «md  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  hsted  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  The  usual  result  of  a  section  7 
consultation,  if  jeopardy  is  found,  is 
modification  and  not  cancellation  of  a 
proposed  action.  The  only  possible 
Federal  activity  involving  Quercus 
hinckleyi  is  Federal  Highway 
Administration  funding  of  any 
maintenance  or  widening  activities  for 
Texas  highway  67. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  set 


forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.71,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  threatened  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
Seeds  from  cultivated  specimens  of 
threatened  plant  species  are  exempt 
from  these  prohibitions  provided  that  a 
statement  of  "cultivated  origin"  appears 
on  their  containers.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
State  conservation  agencies.  The  Act 
and  50  CFR  17.72  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  species  under  certain 
circumstances.  With  respect  to  Quercus 
hinckleyi,  it  is  anticipated  that  few  trade 
permits  would  ever  be  sought  or  issued 
because  although  Hinckley  oak  is 
presently  cultivated  to  a  limited  extent, 
it  is  not  common  in  cultivation  or  in  the 
wild.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Permit  Branch.  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service,  Washington.  DC  20240  (703/ 
343~4955). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals,  Plants 
(agriculture]. 

Regulation  Promulgation 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended,  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 


Authority:  Pub.  L  93-205.  87  Slat  884:  Pub. 
L  94-359.  90  Stat.  911:  Pub.  L  95-632.  92  Stal. 
3751;  Pub.  L.  96-159.  93  Slat.  1225:  Pub.  L  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  el  sf^q.):  Pub. 
L  99-625,  100  Stat.  3500  (1986).  unless 
otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  family  Fagaceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 

§  17.12    Endangered  and  tlireatened 
plants. 

*         *         *         •        ♦ 

(h)  *  •  * 


opGClGS 


ScaenMc  name 


Common  name 


Historic  range 


Status 


When  listed 


Critical 
hat}itat 


Special 
njies 


Fagaceae— Oak  family: 
Quercus  hincMeyi... 


Hinckley  oak. 


U.S.A.  (TX) „_ 
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NA 


NA 


Dated:  August  11, 198a 

Susan  Recce, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[PR  Doc.  85-19466  Filed  8-25-68;  8:45  am] 
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50  CFR  Part  17 

Endangered  and  Threatened  WUdlife 
and  Plants;  DeterminatkMi  of 
Endangered  Status  for  Solanum 
drymophUum 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 

SUMiMRY:  The  Service  determines 
Solanum  drymophUum  (Erubia)  to  be  an 
endangered  species  pursuant  to  the 
Endangered  Species  Act  (Act)  of  1973. 
as  amended.  Solanum  drymophUum  is 
now  limited  to  the  lower  montane  region 
of  southeastern  Puerto  Rico.  The  species 
is  affected  by  housing  construction  and 
deliberate  eradication.  This  final  rule 
will  implement  the  Federal  protection 
and  recovery  provisions  afforded  by  the 
Act  for  Solanum  drymophUum. 

EFFECTIVE  DATE:  September  26. 1988. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Caribbean  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box  491, 
Boqueron,  Puerto  Rico  00622  and  at  the 
Service's  Southeast  Regional  Office, 
Suite  1282.  75  Spring  Street  SW.. 
Atlanta.  Georgia  30303. 


FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Susan  Silander  at  the  Caribbean 
Field  Office  address  (809/851-7297)  or 
Mr.  Tom  Tumipseed  at  the  Atlanta 
Regional  Office  address  (404/331-3583 
or  FTS  242-3583). 

SUPPLEMENTARY  INFORMATION: 
Background 

Solanum  drymophUum  was  first 
collected  in  1885  by  Paul  Sintenis  in  the 
Sierra  de  Cayey.  a  range  of  foothills 
extending  to  the  southeast  from  the 
Central  Cordillera  of  Puerto  Rico.  The 
species  was  later  foimd  at  several 
scattered  locations  in  these  mountains 
and  to  the  northeast  in  the  Sierra  de 
Naguabo.  In  the  1950's.  R.O.  Woodbury 
found  the  species  near  Lares,  a  town  in 
the  lower  mountains  of  western  Puerto 
Rico  (Vivaldi  and  Woodbury  1981).  The 
species  has  never  been  observed 
between  these  widely  disjunct  locations. 
Since  its  discovery,  Solanum 
drymophUum  has  been  extirpated  from 
all  known  sites  except  one  in  the  Sierra 
de  Cayey,  where  approximately  200 
plants  survive. 

Solanum  drymophUum  is  a  fall 
evergreen  shrub  occasionally  reaching 
18  feet  (5.5  meters)  in  height,  sometimes 
having  a  single  stem,  but  often 
branching  from  the  base.  Young  twigs, 
leaves,  and  flowers  are  covered  with 
whitish,  star-shaped  hairs,  and  the 
leaves  and  inflorescence  are  also  armed 
with  numerous  yellowish,  stiff  spines 
nearly  one-half  inch  (1.25  centimeters)  in 
length.  The  leaves  are  alternate, 
lanceolate  to  oblanceolate,  with  entire 
margins.  The  bisexual  flowers  are  white, 
fan-shaped,  and  borne  in  subterminal 


racemes.  The  fruits  are  round,  shiny- 
black  berries  one-quarter  inch  (6  to  8 
millimeters]  in  diameter.  The  species  is 
endemic  to  evergreen  forests  on 
volcanic  soils  from  1000  to  3000  feet  (300 
to  900  meters)  in  elevation.  The  site 
where  the  single  population  remains  is 
an  area  of  volcanic  outcrops  known  as 
Las  Tetas  de  Cayey.  This  site  is  at  an 
elevation  of  2760  feet  (840  meters), 
where  there  is  a  mosaic  of  pasture, 
remnants  of  native  evergreen  forest  in 
draws  and  on  hilltops,  and  several 
cleared  homesites. 

Although  the  extensive  deforestation 
of  the  region  has  caused  the  loss  of 
known  Solanum  drymophUum 
populations  and  probably  countless 
others,  it  is  not  certain  that  the  actual  or 
potential  range  and  abundance  of  the 
species  was  in  the  past.  If  is  possible 
that  if  was  once  at  least  locally  common 
in  many  parts  of  eastern  Puerto  Rico, 
and  may  have  also  been  numerous  in 
the  western  mountains.  The  loss  of 
plants  to  land  clearing  and  deliberate 
eradication  has  been  documented  in  the 
Cayey  area  (Vivaldi  and  Woodbury 
1981).  Solanum  drymophUum  was 
recommended  for  Federal  listing  by  the 
Smithsonian  Institution  (Ayensu  and 
DeFihpps  1978).  The  species  was 
included  among  the  plants  being 
considered  as  endangered  or  threatened 
species  by  the  Fish  and  Wildlife  Service, 
as  published  in  the  Federal  Register  (45 
PR  82480)  dated  December  15, 1980.  The 
species  was  designated  category  1 
(species  for  which  the  Service  has 
substantial  information  supporting  the 
appropriateness  of  proposing  to  list 
them  as  endangered  or  threatened)  and 
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was  retained  in  category  1  in  the 
November  28, 1983,  update  (48  FR  53640) 
of  the  1980  notice,  and  the  September  27. 
1985,  revised  notice  (50  FR  39526). 

In  a  notice  published  in  the  Federal 
Register  on  February  15, 1983  (48  FR 
6752),  the  Service  reported  the  earlier 
acceptance  of  the  new  taxa  in  the 
Smithsonian's  1978  book  as  under 
petition  within  the  context  of  section 
4(b)(3)(A)  of  the  Act,  as  amended  in 
1982.  The  Service  made  subsequent 
petition  findings  in  October  of  1983, 
1984. 1985, 1986.  and  1987  that  listing 
Solanum  drymophilum  was  warranted 
but  precluded  by  other  pending  listing 
actions,  in  accordance  with  section 
4(b)(3)(B)(iii)  of  the  Act.  The  Service 
proposed  listing  Solanum  drymophilum 
as  endangered  on  November  19, 1987  (52 
FR  44580-44583). 

Summary  of  Comments  and 
Recommendations 

In  the  November  19, 1987,  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  agencies  of 
the  Commonwealth  of  Puerto  Rico, 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice  inviting 
general  pubhc  comment  was  published 
in  the  San  Juan  Star  on  December  9, 
1987.  Four  letters  of  comment  were 
received  and  are  discussed  below.  A 
public  hearing  was  neither  requested 
nor  held. 

Comments  were  received  from  the 
Secretary  of  the  Puerto  Rico  Department 
of  Natural  Resources,  the  Environmental 
Protection  Agency,  U.S.  Forest  Service, 
and  a  private  citizen,  Victor  Balbin. 

The  Secretary  of  the  Puerto  Rico 
Department  of  Natural  Resources 
supported  the  proposed  listing  of 
Solanum  drymophilum  stating  that  the 
Department  is  aware  of  the  species* 
limited  distribution  and  is  keeping  a 
close  watch  on  activities  that  might 
jeopardize  survival  and  recovery. 
Administrators  of  the  Environmental 
Protection  Agency  and  the  U.S.  Forest 
Service  stated  that  they  knew  of  no 
ongoing  or  proposed  actions  that  would 
impact  the  species  and  that  they  had  no 
information  on  its  status.  A  private 
citizen.  Victor  Balbin,  wrote  in  support 
of  the  listing  oi  Solanum  drymophilum. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Solanum  drymophilum  should  be 


classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.]  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Solanum  drymophilum 
Schulz  (erubia)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Modification  of 
habitat  and  direct  destruction  of  plants 
appear  to  have  been,  and  continue  to  be, 
significant  factors  reducing  the  numbers 
of  Solanum  drymophilum.  Of  four 
populations  documented  by  the 
collection  of  specimens,  only  one  is 
know  to  survive.  All  of  the 
approximately  200  known  individuals  at 
the  remaining  site  occur  on  private  land; 
most  are  within  a  pasture  surrounded  by 
lots  that  are  being  developed  for  private 
homes  and  an  adjacent  communications 
facihty  operated  by  the  Puerto  Rico 
Telephone  Company.  It  is  likely  that 
deforestation  prior  to  creation  of 
pasturelands  destroyed  many  plants  at 
this  and  other  sites  in  the  Region. 
However,  it  is  also  possible  that,  given 
this  species'  ability  to  recolonize 
disturbed  sites,  new  plants  became 
established  within  these  pastures,  and 
were  subsequently  eradicated  because 
of  their  perceived  threat  to  livestock. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  education 
purposes.  Taking  for  these  purposes  has 
not  been  a  documented  factor  in  the 
decline  of  this  species. 

C.  Disease  or  predation.  Disease  and 
predation  have  not  been  documented  as 
factors  in  the  decline  of  this  species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The 
Commonwealth  of  Puerto  Rico  has 
adopted  a  regulation  that  recognizes  and 
provides  protection  for  certain 
Commonwealth  listed  species.  However. 
Solanum  drymophilum  is  not  yet  on  the 
Commonwealth  list.  Federal  listing 
would  provide  interim  protection  and,  if 
the  species  is  ultimately  placed  on  the 
Commonwealth  list,  enhance  its 
protection  and  possibilities  for  funding 
needed  research. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
most  important  factor  affecting  this 
species'  continued  survival  is  its 
restricted  distribution,  with 
approximately  200  plants  known  to 
inhabit  a  five-acre  area  that  is  subject  to 
commercial  development.  Continued 


cutting  of  the  plants  to  alleviate 
perceived  threats  to  livestock  may  not 
drive  the  species  to  extinction,  but 
intensive  land  alteration  at  the  only 
known  population  site  could  lead  to  that 
result.  "The  species  is  well-adapted  to 
low  levels  of  disturbance,  and  readily 
reseeds  open  areas.  However,  total  land 
clearance,  as  is  being  practiced  on 
surrounding  lands,  would  eliminate 
potential  sources  of  seed. 

It  has  been  reported  (Vivaldi  and 
Woodbury  1981)  that  this  species  is 
viewed  as  a  pest  and  is  cut  whenever 
encountered  in  the  fields.  Solanum 
drymophilum  is  extremely  spiny,  and  in 
some  cases  the  concern  for  injury  to 
livestock  may  be  justified.  Nevertheless, 
mature  plants  become  progressively  less 
spiny,  and  the  foliage  is  generally  out  of 
the  reach  of  most  browsers.  Only  the 
young  plants  are  readily  accessible  to 
animals,  and  these  were  observed  to  be 
quite  numerous  in  the  remaining  pasture 
supporting  most  of  the  known 
population.  Thus,  either  the  species 
reproduces  more  rapidly  that  it  can  be 
cut,  or  there  is  now  less  concern 
regarding  its  threat  to  animals. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  making  this  determination. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  Solanum  drymophilum 
as  endangered.  Although  the  species 
seems  to  produce  viable  seed  in  good 
quantity,  and  may  only  require 
protection  from  land  clearing  and 
deliberate  cutting  to  survive  and 
increase  its  nmnbers  in  the  Cayey  area, 
only  this  single  population  and  limited 
area  of  occurrence  are  know.  Therefore, 
endangered  rather  than  threatened 
status  seems  an  accurate  assessment  of 
the  species'  condition.  The  reasons  for 
not  proposing  critical  habitat  for  this 
species  are  discussed  below  in  the 
"Critical  Habitat"  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 
time.  "The  number  of  individuals  of 
Solanum  drymophilum  is  sufficiently 
small  that  vandalism  could  seriously 
affect  the  survival  of  the  species. 
Publication  of  critical  habitat 
descriptions  and  maps  in  the  Federal 
Register  would  increase  the  likelihood 
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of  such  activities.  The  Service  believes 
that  Federal  involvement  in  the  areas 
where  this  plant  occurs  can  be  identified 
without  the  designation  of  critical 
habitat.  All  involved  parties  and 
landowners  have  or  will  be  notified  of 
the  location  and  importance  of 
protecting  this  species'  habitat. 
Protection  of  this  species'  habitat  will 
also  be  addressed  through  the  recovery 
process  and  through  the  section  7 
jeopardy  standard.  Therefore,  it  would 
not  be  prudent  to  determine  critical 
habitat  for  Solatium  drymophilum  at  this 
time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal, 
Commonwealth,  and  private  agencies, 
groups,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  Commonwealth 
and  requires  that  recovery  actions  be 
carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  taking  are  discussed,  in  part, 
below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2]  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversly  modify  its  critical  habitat.  If 


a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  critical  habitat  is  being 
proposed  for  Solanum  drymophilum.  as 
discussed  above.  Federal  involvement  is 
not  expected  where  the  species  is 
known  to  occur. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  endangered  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or  to 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  Commonwealth 
conservation  agencies.  The  Act  and  50 
CFR  17.72  and  17.63  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  for  Solanum  drymophilum 
wil!  ever  be  sought  or  issued  since  the 
species  is  not  known  to  be  in  cultivation 
and  is  uncommon  in  the  wild.  Requests 
for  copies  of  the  regulations  on  plants 
and  inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 
Authority,  P.O.  Box  27329,  U.S.  Fish  and 
Wildlife  Service,  Washington,  DC 
20038-7329  (202/343-4955). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 


Endangered  Species  Act  of  1974  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205.  87  Stat.  884;  Pub. 
L  94-359,  90  Stat.  911;  Pub.  L.  95-632.  92  Stat. 
3751;  Pub.  L.  96-159,  93  Stat.  1225;  Pub.  L.  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  seq.]:  Pub. 
L  99-626. 100  Stat.  3500  (1986).  unless 
otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
Solanaceae,  to  the  List  of  Endangered 
and  Threatened  Plants: 


§17.12 
plants. 

*  * 

(h)* 


Endangered  and  threatened 


A  G 


1988 


UMI 
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Special 

Scientific  name                                Common  name 

rules 

Solanaceae — Nightshade  family: 

Solanum  drymophtum Eaibia.. 


USA.  (PR) E 


319 


NA 


NA 


ISS 


Dated:  August  11, 1988. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  88-19467  Filed  8-25-88;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Initial  Sequestration  Report  for  Fiscal 
Year  1989 

August  25. 1988. 

AGENCY:  Office  of  Management  and 

Budget. 


ACTION:  Report  Transmittal. 

summary:  This  notice  transmits  the 
initial  Sequestration  Report  for  Fiscal 


Year  1989.  In  accordance  with  the 
provisions  of  the  Balanced  Budget  and 
Emergency  Deficit  Control  Reaffirmation 
Act  of  1987.  Public  Law  100-H9. 


INITIAL  0MB  SEQUESTER  REPORT  TO  THE  PRESIDENT 
AND  CONGRESS  FOR  FISCAL  YEAR  1989 


August  25.  1988 


BILUNO  CODE  3110-01-M 


1988 


UMI 
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EXECUTIVE  OFFICE  OF  THE  PRESIDENT 
OFFICE  OF  MANAGEMENT  AND  BUDGET 

WASHNGTON.  DC  20503 


The  President 
The  Nhlte  House 
Washington,  D.C. 


AUG  2  5  1988 


20500 


Dear  Mr.  President: 

In  accordance  with  the  requirements  of  the  Balanced  Budget 
and  Emergency  Deficit  Control  Act  of  1985,  Public  Law  99-177,  as 
amended  by  the  Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  of  1987,  Public  Law  100-119,  I  hereby  submit  to 
you  my  Initial  0MB  Sequester  Report  to  the  President  and  Congress 
for  Fiscal  Year  1989. 

The  budget  estimates  contained  in  this  report  are  based  on 
laws  and  regulations  in  effect  on  August  15,  1988.   Because  most 
appropriations  bills  for  fiscal  year  1989  have  not  been  enacted, 
estimates  for  discretionary  programs  (other  than  those  fiinded  by 
the  Energy  and  Water  Development  Appropriations  Act,  1989)  are 
based  on  appropriations  for  fiscal  year  1988,  adjusted  for 
inflation  and  pay  costs  as  specified  in  the  Act.  Also,  because 
the  deficit  estimate  is  currently  below  the  $146  billion 
sequester  trigger  level  specified  in  the  Act,  no  sequester  is 
required  by  this  repoirt.   However,  the  Final  0MB  Sequester  Report 
to  the  President  and  Congress  for  Fiscal  Year  1989  to  be 
submitted  on  October  15th  will  take  into  account  legislation 
enacted,  and  final  regulations  promulgated  subsequent  to  August 
15th.   To  avoid  a  sequester,  we  estimate  that  these  actions  can 
add  no  more  than  $2.0  billion  to  the  baseline  deficit  projected 
in  this  report  (or  $0.7  billion,  after  including  our  estimates  of 
legislation  that  passed  Congress  but  had  not  been  signed  by  the 
President  as  of  the  August  15th  snapshot  date) .   If  legislation 
is  passed  that  increases  outlays  by  more  than  that  amount,  a 
sequester  sufficient  to  reduce  outlays  by  at  least  $10  billion 
will  be  indicated  in  the  October  report.   It  is  a  risk  Congress 
should  avoid. 

The  report  is  in  two  parts:   a  svunmary  and  a  detailed 
appendix  that  lists  the  sequesterable  baseline  by  agency  and 
budget  account.   The  summary  section  includes  the  economic 
assumptions,  the  projected  budget  baseline  levels,  and 
comparisons  with  the  estimates  provided  by  the  Director  of  the 
Congressional  Budget  Office  in  his  report  of  August  20th. 


With  best  wishes,  I  remain. 


incerely  yours. 


es  C.  Miller  III 
Director 


Enclosure 


IDENTICAL  LETTERS  SENT  TO  THE  HONORABLE  GEORGE  BUSH, 
HONORABLE  JAMES  C.  WRIGHT,  JR. 
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1.  All  years  referred  to  are  fiscal  years  unless  otherwise 
noted. 

2.  Details  In  the  tables  and  text  may  not  add  to  totals 
because  of  rounding. 

3.  The  source  of  all  data  In  this  report  Is  the  Office  of 
Management  and  Budget  unless  otherwise  noted. 

4.  Unless  otherwise  noted,  "The  Act"  refers  to  The  Balanced 
Budget  and  Emergency  Deficit  Control  Act  of  1985  (Public 
Law  99-177)  ts  aaended  by  The  Balanced  Budget  and 
Emergency  Deficit  Control  Reaffirmation  Act  of  1987 
(Public  Law  100-119). 
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August  25.  1988 


INTROOUaiON 


The  Balanced  Budget  and  Eaergency  Deficit  Control  Act  of  1985,  as  aaended  by 
the  Balanced  Budget  and  Emergency  Deficit  Control  ReafflrMtlon  Act  of  1987, 
commonly  known  as  Granm-Rudnan-Hol lings  (6-R-H),  sets  deficit  targets  for  1989 
through  1993  and.  If  necessary,  requires  a  sequester  of  budgetary  resources 
(I.e.,  across-the-board  reductions)  to  achieve  these  targets.  The  table  below 
shows  the  deficit  targets  specified  In  the  Act.  Except  In  1993,  the  Act 
allows  for  a  $10.0  billion  margln-of -error.  Thus,  there  will  be  no  sequester 
for  1989  unless  the  deficit  exceeds  the  sequester  trigger  level  of  $146.0 
billion.  However,  if  the  1989  deficit  exceeds  $146.0  billion,  the  Act 
requires  a  sequester  sufficient  to  reduce  the  deficit  to  the  target  level  of 
$136.0  billion,  a/ 

Deficit  Targets 
(in  billions  of  dollars) 


Fiscal  Year 

1989  a/ 

1990.7 

1991 

1992 >.. 

1993 


Target  Deficit 

136.0 
100.0 

64.0 

28.0 

zero 


Sequester  Trigger 

146.0 
110.0 

74.0 

38.0 

zero 


a/  For  1989  only,  the  outlay  reductions  resulting  from  sequestration  are 
limited  to  $36.0  billion.  In  addition,  there  would  be  no  sequester  If  the 
laws  -enacted  and  regulations  promulgated  between  January  1,  1988,  and 
October  1988  reduced  the  deficit  by  $36.0  billion. 


It  Is  Important  to  note  that  the  baseline  estimates  In  this  report  are  not 
intended  to  be  projections  of  actual  receipts,  outlays,  and  the  resulting 
deficit  under  standard  0MB  methodologies.  The  baseline  estimates  are 
constructed  under  y/try  precise  legislative  language  that  requires  specific 
assumptions  to  be  used  in  estimating  budgetary  resources,  outlays,  and 
receipts.  This  baseline  deficit  estimate  is  Important,  however,  because  the 
Act  requires  a  sequester  If  the  October  15th  baseline  deficit  estimate  for 
1989  exceed  $146.0  billion. 

Under  the  Act,  the  Director  of  the  Office  of  Management  and  Budget  (0MB)  Is  to 
determine  each  year  whether  or  not  sequestration  Is  necessary  and.  If  so,  the 
magnitude  of  sequestration.  The  Congressional  Budget  Office  (CBO)  plays  an 
advisory  role  in  this  process.  Each  year,  the  two  agencies  are  required  to 
prepare  independently  two  sets  of  sequestration  reports.  The  CBO  reports  are 
transmitted  to  the  Director  of  0MB  and  to  Congress,  and  they  provide  a 
benchmark  against  which  Congress  and  others  may  assess  the  0MB  reports.  The 
0MB  reports  are  made  to  the  President  and  to  Congress,  and  they  provide  the 
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5!J!^Jk/£p  I^ySJS'^'^^®".®'^?  *°  ^  ^""•<*  *>y  ^*'«  President.  The  tlnetable 
for  the  ONB  ind  CBO  reports  and  sequestration  orders  Is  as  follows: 


Report  or  Order  P^^^ 

Snapshot  date  for  Initial  0MB  and  CBO  reports August  15th 

Initial  CBO  report August  20th 

Initial  ONB  report August  25th 

Initial  Presidential  order August  25th 

Revised  CBO  report October  11th  1/ 

Revised  0MB  report October  15th 

Final  Presidential  order October  15th 


-^  IlJ-i'^J^iiS"^  **f^*  tSL****  '^^^"^  "°  ^^^^  ^5  Oc^«>»>«»-  10th.  which  is  a 
legal  holiday  in  1988.  The  report  will  therefore  be  submitted  on  the 
following  day,  as  prescribed  by  the  Act.  «"'"ea  on  i^ne 


UMI 


l^  rISuiI?3«S^nJ!;l.?!?*i5''""^i;**^°"  '^^:**  ""^  ^°  ^  ^«ed  on  laws  enacted 
and  regulations  proMlgated  as  of  a  covnon  'snapshot  date*  of  August  15th.  In 

S2i!i?«it.H^.  lllif*  K^**J[**  TV-  J*  *^"*i  °"  '•*'*  «"*c^«<*  •«*  regulations 
frSJSi'^^'^D  "  ^^"!2  ^L^^^  ^•^*5^  possible  date  before  the  reports  are 
issued.  Because  the  CBO  report  Is  to  be  issued  five  days  beforTthe  OHB 
IS^Il  ^^  *?^°'^  "snapshot  date"  mny  be  different  In  the  final  reports  of 
Ia  -riL  •S*"^«5'  Thus,  sow  legislation  and  regulations  reflected  In  the 
final  0MB  report  a^y  not  be  reflected  In  the  CBO  report. 

HfflfMSJ^'li  **?ii*?.!l*^i'  ^  ^J*"5^  preliminary  estlaates  of  the  G-R-H  baseline 
2ll  M  iqJ5*  '^^^ii*"^?"  f^'^r*  ;!  ^^  ^^^  ^^3et,  which  was  published  on 
July  28,  1988.  ^^The  next  step  In  the  sequestration  process  for  1989  was  the 

iSSS^^to^Vhf  nw55°  2J12'':5  J"^'^'^  sequestration  report  oWZgull  iS! 
1988,  to  the  Director  of  0MB  and  Congress,  providing  CBO's  estimates  of  the 
baseline  and  sequester  calculations.  The  third  step  Is  the  Issuance  of  this 
report,  which  the  Director  of  0MB  provides  to  the  President  and  ConSrlsf. 

As  required  by  the  Act,  this  report: 

"■  S«il2MSnc**^.S^  ^^X'^i?!  ?";^^  "5ln9  the  economic  and  technical 
assu^)t1ons  used  In  the  Mid-Session  Review; 

—  Calculates  whether  a  sequester  is  required;  and 

"  JTJm^*,^!!!!***  **5lJl"5  significant  differences  between  the  estimates 
in  this  report  and  the  estimates  CBO  presented  In  Its  report. 
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Because  this  report  Indicates  that  no  reductions  are  yet  required  for  1989. 
the  President  1$  required  to  Issue  an  initial  order  stating  that  no  sequester 
^*  '^Sill'^^  at  this  point  In  the  6-R-H  process.  The  Initial  order  for  fiscal 
year  1989  is  being  Issued  today  —  August  25,  1988. 

The  final  sequester  report  and  final  Presidential  order  for  1989  are  to  be 
Issued  on  October  15,  1988.  The  final  report  will  take  Into  account 
additional  measures  enacted  or  promulgated  by  that  date  that  affect  the 
deficit  estlMtes. 

As  discussed  below,  legislation  that  has  passed  Congress  but  had  not  been 
signed  by  the  President  as  of  the  snapshot  date  Is  not  reflected  In  this 
rfP^"^?:,,.^*®'*  preliminary  estimates  Indicate  that  this  legislation  would  add 
$1.3  billion  to  the  current  $144.0  billion  baseline  deficit  estimate,  bringing 
the  baseline  estimate  to  within  $0.7  billion  of  the  sequester  trigger  level. 

If  a  sequester  for  1989  Is  to  be  avoided.  Congress  and  the  Administration  must 
continue  to  work  together  to  ensure  that  the  Bipartisan  Budget  Agreement 
reached  last  November  1$  fully  Implemented  before  the  final  sequester  report 
Is  Issued.  New  legislation  that  could  undermine  the  agreement  or  force  a 
sequester  must  be  avoided.  To  achieve  this  goal,  any  Increases  In  spending 
over  the  levels  specified  in  the  Bipartisan  Budget  Agreement  will  need  to  be 
offset  by  reductions  In  other  spending.  The  Administration  urges  the  Congress 
to  pass  separate  appropriations  bills  that  In  total  stay  within  the  agreement 
levels. 

6-R-N  BASELINE  TOTALS  FOR  1989 

As  shown  In  Table  1,  OMB's  baseline  deficit  estimate  for  1989  based  on  laws 
and  regulations  In  effect  as  of  August  15,  1988,  Is  $144.0  billion  —  $2.0 
billion  below  the  level  that  would  trigger  a  sequester.  Baseline  revenues  are 
Jf*lT5*S^  ?J  *'^^-®  »>""«"•  •«<*  baseline  outlays  are  estimated  to  total 
$1,117.8  billion.  These  estimates  are  made  In  accordance  with  the  specifica- 
tions $et_  forth  in  the  Act.  The  budget  baseline  estimates  shown  In  this 
report  reflect  legislation  enacted  and  regulations  promulgated  as  of  August 
15,  1988.  They  assume  that  current  law  for  revenues  and  spending  authority 
(Including  most  entitlements)  will  continue  unchanged,  except  that  expiring 
provisions  of  law  providing  revenues  and  spending  authority  are  assumed  to 
terminate  as  scheduled.  1/ 


1/  The  Act  requires  exceptions  to  the  explrlng-provlslon  assumption  for 
excise  taxes  dedicated  to  a  trust  fund  (but  not  for  spending  authority  In 
that  trust  fund),  for  Commodity  Credit  Corporation  price  support  programs, 
for  contract  authority  for  transportation  trust  funds,  and  for  authority 
to  provide  Insurance  through  the  Federal  Housing  Administration  fund. 


-3- 
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The  August  baseline  estlMtes  for  discretionary  spending  accounts  that  do  not 
^SL  '**^5.  appropriations  for  1989  are  based  on  the  appropriations  enacted  for 
1988,  adjusted  only  for  inflation  and  pay-related  costs,  as  specified  by  the 
Act.  The  August  estimates  Include  the  effects  of  the  Energy  and  Water 
Developiwnt  Appropriations  Act,  1989,  and  the  effects  of  the  OlS  Energency 
Suppleaental  Appropriation  Act,  1988;  the  July  estlMtes  did  not  Include 
either.  As  required  by  law,  the  baseline  estlaates  Include  the  receipts  and 
outlays  of  the  off-budget  social  security  trust  funds,  but  social  security 
benefits  theaselves  are  exempt  froai  sequestration. 

^  ^l^^l^^  ^"  ^***  Mid-Session  Review,  OMB's  estlute  of  the  baseline  deficit 
Is  further  affected  by  two  specific  requlrenents  of  the  law.  First,  the  Act 
specifically  requires  that  In  developing  the  6-R-H  baseline  the  Director  of 
0MB  shall  assuM  that  the  aggregate  spendout  rate  (the  ratio  of  outlays  to  new 
budgetary  resources)  froii  sequesterable  discretionary  resources  for  defense 
prograas  not  differ  by  inre  than  one-half  percentage  point  from  the  comparable 
rates  contained  in  the  sequester  report  submitted  for  the  previous  fiscal 
year.  The  Act  applies  the  same  requirement  to  nondefense  programs.  The 
estimates  for  defense  programs  meet  this  requirement.  To  meet  this 
Congressional ly-lmposed  constraint,  for  nondefense  programs  an  adjustment  from 
our  normal  spendout  rate  methodology  had  to  be  made.  Thus,  an  Increase  In 
outlays  from  new  budgetary  resource  In  the  amount  of  $0.6  billion  was  added  to 
our  normal  calculations  In  order  to  bring  the  aggregate  spendout  rate  to 
within  one-half  percentage  point  of  the  benchmark  rate.  Pursuant  to  the  Act. 
J*^'!""?**  «dJustment  --  In  the  amount  of  $1.2  billion  -  was  contained  In  the 
Mid-Session  Review  published  on  July  28th.  (The  reason  for  the  difference  Is 
the  Impact  of  the  Disaster  Assistance  Act  of  1988  on  spendout  rates.) 


Table  l..^.R.H  Baseline  Totals  for  1989 
(In  billions  of  dollars) 


Laws  and  regulations  In  effect  as  of 
January  1.  1988   July  8.  1988   August  IS.  1988 


Receipts. 
Outlays.. 
Deficit.. 


973.4 
1.113.7 


973.8 
1.114.0 


973.8 

1.117.8 

144.0 


MOTE:  All  estimates  shown  reflect  the  economic  and  technical  assumptions  used 
in  the  Mid-Session  Review  of  the  1989  Budget.  Based  on  the  economic 
and  technical  assumptions  In  the  President's  February  budget,  the 
estimates  under  laws  and  regulations  in  effect  as  of  January  1.  1988 
jere  as  follows:  Receipts  of  $964.6  billion;  outlays  of  $1,107.4 
billion;  and  a  deficit  of  $142.7  billion.  ^x.ivf.n 


UMI 


!!???•  -^^  M^    requires  that  aggregate  outlays  for  medicare  In  the  current 
baseline  not  differ  for  technical  or  economic  reasons  by  more  than  one  percent 
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from  the  conparable  level  published  In  the  current  services  baseline  In 
February.  The  lost  up-to-date  Infomatlon  available  for  these  programs 
results  in  estimates  that  slightly  exceed  this  one  percent  rule.  To  neet  the 
requirements  of  the  law,  a  separate  adjustment  for  the  6-R-H  medicare 
requirement  was  added  to  the  baseline.  This  adjustment  reduced  outlays  In  the 
medicare  function  and  the  baseline  outlay  and  deficit  totals  by  $0.3  billion. 

NET  DEFICIT  REDUCTION  ACHIEVED  SINCE  JANUARY 

Estimates  of  the  G-R-H  baseline  based  on  laws  and  regulations  In  effect  on 
January  1,  1988,  produce  a  deficit  of  $140.3  billion.  Table  2  shows  the 
Impact  on  this  deficit  estimate  of  legislation  enacted  since  January.  In 
total,  this  legislation  has  Increased  the  deficit  by  $3.7  billion.  The 
Medicare  Catastrophic  Coverage  Act  of  1988,  which  reduced  the  deficit  by  $0.1 
billion,  was  primarily  responsible  for  the  decline  In  the  deficit  between 
January  1,  1988,  and  July  8,  1988,  the  snapshot  date  used  for  the  budget 
baseline  estimates  In  the  Mid-Session  Review.  Between  July  8,  1988,  and 
August  IS,  1988  (the  snapshot  date  regulred  for  this  report),  however,  further 
changes  increased  the  deficit  by  $3.9  billion.  The  largest  increase,  $3.9 
billion,  results  from  the  Disaster  Assistance  Act  of  1988,  which  provides  aid 
for  farmers  stricken  by  the  drought.  The  assistance  provided  In  the  bill 
Includes  feed  assistance  to  dairy,  livestock,  and  poultry  producers  who  lost, 
as  a  result  of  the  drought,  all  or  part  of  the  feed  they  normally  produce  on 
the  farm  and  disaster  payments  to  all  producers  based  on  the  severity  of  their 
drought  losses.  In  addition,  the  Energy  and  Water  Development  Appropriations 
Act,  1989,  Increases  the  deficit  by  $0.2  billion.  The  Dire  Emergency 
Supplemental  Appropriations  Act,  1988,  Increases  the  deficit  by  an  additional 
$  0.2  billion.  This  Includes  the  1989  spending  from  the  1988  appropriation  as 
well  as  the  Increased  budgetary  resources  and  spending  In  1989  as  a  result  of 
a  larger  1988  base  for  the  estimates.  (Much  of  the  latter  Increase  should 
disappear  when  1989  appropriations  are  enacted.) 

Legislation  enacted  since  July  8th  has  resulted  In  a  higher  aggregate  spendout 
rate  from  sequesterable  nondefense  discretionary  resources  than  the  comparable 
spendout  rate  incorporated  In  the  Mid-Session  Review  baseline  estimates.  This 
Is  primarily  due  to  Increased  spending  from  the  direct  loan  limitation  In  the 
Agricultural  Credit  Insurance  Fund  resulting  from  liberalized  eligibility 
criteria  enacted  In  the  Disaster  Assistance  Act  of  1988.  Because  the 
aggregate  spendout  rate  Is  constrained  by  the  G-R-H  Act,  as  discussed  In  the 
previous  section  the  net  effect  of  these  spendout  rate  changes  Is  a  reduction 
of  $0.6  billion  In  the  adjustment  needed  to  meet  the  aggregate  spendout  rate 
requirement.  As  additional  legislation  Is  enacted  the  adjustment  for  the 
aggregate  spendout  rate  requirement  m^  further  change. 

The  estimates  presented  in  this  report  do  not  Include  the  effects  of 
legislation  passed  by  both  the  House  and  Senate  but  not  acted  upon  by  the 
President  as  of  the  Auaust  15th  snapshot  date.  The  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  which  provides  an  expanded  trade  adjustment 
assistance  entitlement  and  reduces  tariff  revenues,  would  increase  the  deficit 
by  $0.4  billion.  The  Hunger  Prevention  Act  of  1988,  which  provides  Increases 
for  food  stamps,  child  nutrition,  and  emergency  feeding,  would  add  another 
$0.3  billion  to  the  deficit.  The  Department  of  Housing  and  Urban  Development 
and  Independent  Agencies  Appropriations  Act,  1989  would  further  increase  the 
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Table  2.— Differences  Between  January  Law  and  August  Law 

6-R-H  Baseline  Deficits  for  1989 

(In  billions  of  dollars) 

January  1  Law  Baseline  Deficit 140.3 

Legislation  enacted  between  January  1st  and  July  8,  1988: 
Medicare  Utastrophic  Coverage  Act  of  1988  (P.L.  100-360)..       ^.1 
Other ♦ 

Subtotal,  legislation  enacted  January  1  -  July  8 -0*1 

Debt  service  (interest) ~* 

Subtotal,  change  froai  January  1  law  to  July  8  law -0.1 

July  8  Law  Baseline  Deficit 140.1 

Legislation  Enacted  between  July  8th  and  August  15,  1988: 
Energy  and  Water  Developaent  Appropriations  Act,  1989 

(P.L.  100-371) 0.2 

Disaster  Assistance  Act  of  1988  (P.L.  100-387) 3.9 

Dire  Eaergency  Supplenental  Appropriations  Act,  1988 

(P.L»  100-393) 0.2 

Subtotal,  legislation  enacted  July  8  -  August  15 4.3 

I^MCt  of  congressional  constraint  on  aggregate  spendout 
rate  1/ -0.6 

Debt  service  (interest) 0.2 

Subtotal,  diange  fro*  July  8  law  to  August  15  low 3.9 

August  15  Law  Baseline  Deficit 144.0 

Addendum: 
Preliminary  estlaate  of  legislation  passed  by  Congress  but 
not  acted  upon  by  the  President  as  of  August  15th: 

Oanlbus  Trade  and  Coapetltlveness  Act  of  1988 0.4 

Hunger  Prevention  Act  of  1988 0.3 

Departaent  of  Houslna  and  Urban  Developaent  and  Independent 

Agencies  Appropriations  Act,  1989 0.6 

Subtotal,  legislation  passed  but  not  enacted  by  August  15th       173 

Debt  Service  (interest) ^ 

Baseline  deficit  Including  legislation  passed  but  not  enacted 
by  August  15th 145.3 

*  $50  Hinion  or  less. 

1/  The  reduction  in  the  adjustaent  since  the  Mid-Session  Review  of  July  28th. 
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deficit  by  $0.6  billion.  After  taking  Into  account  the  preliminary  estimates 
of  these  Acts,  the  baseline  deficit  would  be  Increased  to  $145.3  billion  — 
only  $0.7  billion  below  the  sequester  trigger. 

ECONOMIC  ASSUMPTIONS 

The  principal  economic  assumptions  underlying  the  6-R-H  baseline  estimates  for 
1989  are  shown  In  Table  3.  These  are  the  same  assumptions  used  by  OMB  for  Its 
Mid-Session  Review  of  the  1989  Budget. 

The  Act  requires  the  OMB  Director  to  estimate  the  rate  of  real  6NP  growth  for 
each  quarter  of  fiscal  year  1989,  and  for  the  last  two  quarters  of  fiscal  year 
1988.  These  estimates  are  shown  In  Table  4.  If  either  OMB  or  CBO  projects 
real  economic  growth  to  be  less  than  zero  for  any  two  consecutive  quarters,  or 
If  the  Department  of  Commerce  reports  actual  real  growth  to  have  been  less 
than  one  percent  for  two  consecutive  quarters.  Congress  may  suspend  many  of 
the  provisions  of  the  Act,  Neither  OMB  nor  CBO  projects  real  economic  growth 
to  be  less  than  zero  In  any  quarter  during  1988  or  1989. 


Table  3.— Economic  Assumptions 
(Fiscal  Year  1989) 


32841 


Economic  Variable 

Gross  National  Product: 

Current  dollars  (in  billions  of  dollars) 

Percent  change,  year  over  year 

Constant  (1982)  dollars  (In  billions  of  dollars) 

Percent  change,  year  over  year , 

6NP  Implicit  Price  Deflator  (percent  change,  year  over  year)..., 

CPI-W  (percent  change,  year  over  year) , 

Civilian  Unemployment  Rate  (percent,  fiscal  year  average) , 

Interest  Rates  (fiscal  year  average): 

91-day  Treasury  bills , 

10-year  Treasury  notes 


5,039 
7.0 

4,046 
3.1 

3.8 

4.2 

5.4 


5.6 
8.2 
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Table  4.— Real  Econoalc  Growth  Rates  by  QuarUr 
(In  percents,  annual  rates) 


FY  1988 
Actual        Estimate 
Jan-Mar  Apr-Jun  Jul -Sep 
1988  a/  1988  b/   1988 


3.6 


2.6 


2.9 


FY  1989  EstlMtes 
Oct-Dec       Jan-Mar  Apr-Jun       Jul -Sep 

1988  1989  1989  1989 


2.9 


3.3 


3.3 


3.3 


a/  As  reported  by  the  Departaent  of  Comerce  (June  23,  1988)  and  published  In 
the  Mid-Session  Review  of  the  1989  Budget.  Subsequently,  the  Oepart»ent 
of  CoMerce  revised  the  "actual"  for  January  -  March  1988  to  3.4  percent. 
Pursuant  to  the  Act,  0MB  ai^  not  update  the  Mid-Session  figure  for 
purposes  of  estlMtIng  the  6-R-H  baseline. 

b/  On  July  27,  1988.  the  Departaent  of  Conmerce  reported  a  prellnlnary 
"actual"  for  April  -  June  1988  of  3.1  percent. 


COMPOSITION  OF  BASELINE  OUTLAYS 


Table  5  provides  further  detail  on  the  0MB  baseline  outlay  estimates  for  1989. 
An  estimated  $107.5  billion  of  1989  outlays  for  defense  programs,  or  37 
percent  of  total  defense  outlays,  are  associated  with  budgetary  resources 
subject  to  ar\y  across-the-board  percenUge  reduction.  This  figure  excludes 
outlays  from  military  personnel  accounts.  Under  the  Act.  the  President  Is 
granted  authority,  which  he  has  already  notified  Congress  he  Intends  to  use  If 
there  Is  a  sequester  this  year,  to  exempt  all  military  personnel  accounts  from 
such  sequester. 

An  estimated  $216.6  billion  of  outlays  for  nondefense  programs,  or  26  percent 
of  total  nondefense  outlays,  are  associated  with  sequesterable  budgetary 
resources.  About  $110.2  billion  of  these  outlays,  or  13  percent  of  total 
nondefense  outlays,  are  associated  with  programs  with  automatic  spending 
Increases  and  certain  special  rule  programs,  the  largest  of  which  Is  medicare. 
The  Act  limits  the  extent  of  spending  reductions  for  these  programs. 

Of  the  total  estimated  1989  nondefense  outlays  of  $824.1  billion,  an  estimated 
$106.4  billion  —  about  13  percent  of  nondefense  outlays  —  are  associated 
with  budgetary  resources  subject  to  an  across-the-board  percentage 
reduction.  2/ 


2/  The  estimated  $106.4  billion  nondefense  total  subject  to  across-the-board 
reduction  shown  In  Table  5  excludes  $6.0  billion  of  1990  outlays  for  CCC 
that  are  also  subject  to  a  1989  sequester. 
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Table  5.— Coiposltlon  of  Baseline  Outlay  Estimates  for  1989 
(dollar  anounts  In  billions) 

Estimate    Percent  of  Total 


Defense  Programs  a/: 

Subject  to  across-the-board  reduction  b/....  107.5 

Exempt  from  sequestration  c/ 186.3 

Subtotal,  defense  programs 293.8 

Nondefense  Programs: 
Subject  to  sequestration: 
Certain  programs  with  automatic  spending 

increases  d/ J«J 

Certain  special  rule  programs  e/ 108.9 

Subject  to  across-the-board  reductions  f/.  106.4 

Subtotal,  subject  to  sequestration.  216.6 

Exempt  from  sequestration: 

Social  security 230.6 

Federal  retirement,  disability,  and 

workers  compensation 62.0 

Earned  Income  tax  credit 3.8 

Low-Income  programs  g/ 75.2 

Veterans  compensation  and  pensions 14.9 

State  unemployment  benefits 13.3 

Offsetting  receipts  and  collections -62.3 

Net  Interest J57.5 

Other  h/ — IILS 

Subtotal,  exempt  from  sequestration  607. S 

Subtotal,  nondefense  programs .  824.1 

Total 1.117.8 


9.6 
16.7 

26.3 


0.1 
9.7 
9.5 


19.4 


20.6 

5.5 

0.3 

6.7 

1.3 

1.2 

-5.6 

14.1 

10.1 

54.3 

73.7 
ISO 


a/  Budget  function  050.  excluding  FEMA  programs.      ,,  ^,  ,   ,..  ,* 
E/  Excludes  military  personnel  accounts  exempted  by  Presidential  authority. 
c/  Largely  outlays  from  military  personnel  accounts,  which  were  exempted  by 
"  Presidential  authority,  and  outlays  from  obligated  balances. 

National  Wool  Act,  special  milk,  and  vocational  rehabilitation  programs. 
Guaranteed  student  loans,  foster  care  and  adoption  assistance,  medicare, 
veterans  medical  care,  and  other  health  programs.  ^_^.4. 

Excludes  $6.0  billion  In  estimated  1990  outlays  for  the  Commodity  Credit 
Corporation  (CCC)  that  are  also  subject  to  a  1?89  sequester, 
g/  Family  support  payments,  child  nutrition,  medicaid,  food  stamps,  SSI,  and 

WIC 
h/  Outlays  from  prior-year  appropriations,  cerUIn  prior  legal  obligations, 

and  other  exempt  programs. 


e/ 
V 
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An  estlMted  $607.5  billion  of  nondefense  outlt^s,  or  74  percent  of  total 
nondefense  outlays,  are  exempt  fron  sequestration. 

For  defense  and  nondefense  programs  combined,  an  estimated  $793.8  billion  In 
outliors.  or  71  percent  of  total  outlays,  are  associated  with  budgetary 
resources  exempt  from  sequestration. 

SEQUESTERABLE  RESOURCES 

In  the  event  that  a  sequester  is  Indicated  In  the  final  sequester  report  for 
1989,  the  required  reductions  In  outlays  iMMild  not  be  made  directly;  rather, 
they  Mould  be  achieved  by  the  permanent  cancellation  —  referred  to  under  the 
Act  as  "sequestration"  —  of  budget  authority  and  other  authority  to  obligate 
and  expend  funds  (except  that  amounts  sequestered  In  special  and  trust  funds 
remain  in  such  funds).  For  defense  programs,  sequesterable  budgetary 
resources  are  defined  to  be  new  budget  authority  provided  for  1989  and 
unobligated  balances  of  budget  authority  provided  in  previous  years.  For 
nondefense  programs,  the  sequesterable  budgetary  resources  are  new  budget 
authority;  new  direct  loan  obligations,  commitments,  or  limitations;  new 
guaranteed  loan  commitments  or  limitations;  obligation  limitations,  and 
spendlna  authority  as  defined  in  Section  401(c)(2)  of  the  Congressional  Budget 
Act  of  1974.  This  definition  of  spending  authority  Includes  various  mandatory 
and  permanent  appropriations,  as  well  as  Federal  payments  financed  by 
offsetting  collections  that  are  credited  to  budget  accounts. 

Not  all  budgetary  resources  are  subject  to  sequestration.  The  Act  exempts  a 
number  of  Federal  programs  and  activities  from  sequestration.  As  shown  In 
Table  5,  the  largest  are  social  security  benefits,  net  interest,  certain 
low-income  programs,  most  Federal  retirement  and  disability  benefits,  veterans 
compensation  and  pensions,  and  regular  State  unemployment  insurance  benefits. 
Also  exempt  from  sequestration  are  prior  legal  obligations  of  the  Government 
in  specified  budget  accounts.  Federal  administrative  expenses,  including 
those  for  post  programs  and  activities  that  are  otherwise  exempt  and  those  for 
programs  that  are  self-supporting,  are  subject  to  sequester.  Outlays  from 
obligated  balances  for  defense  programs  and  outlays  from  obligated  and 
unobligated  balances  of  prior-year  appropriations  for  nondefense  programs  are 
generally  not  subject  to  sequestration.  In  addition,  the  President  has  used 
the  authority  granted  under  the  Act  to  exempt  all  military  personnel  accounts 
from  sequester.  As  a  result,  the  remaining  sequesterable  accounts  for  defense 
would  be  subject  to  a  higher  uniform  percentage  reduction  than  they  would  have 
been  otherwise. 

Certain  programs  and  activities,  while  not  exempt,  are  subject  to  special 
rules  that  have  the  effect  of  limiting  the  amount  of  the  spending  reduction. 
For  example,  the  sequestration  reduction  for  medicare,  veterans  medical  care, 
and  cerUin  health  programs  (but  not  for  the  administrative  expenses  of  these 
programs)  is  limited  to  two  percent  annually.  In  addition,  the  total  amount 
of  the  automatic  spending  Increases  in  three  programs  specified  In  the  Act  Is 
sequesterable;  however,  the  program  base  for  the  automatic  spending  Increase 
is  exempt. 

For  credit  programs,  the  measures  governing  sequesterable  budgetary  resources 
are  direct  loan  obligations  and  guaranteed  loan  comitments.  In  the  event  of 
a  sequester,  the  Act  requires  that  credit  limiUtlons  enacted  in  annual 
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appropriation  acts  be  reduced,  and  that  de  facto  limitations  be  1iq>osed  on 
both  types  of  new  credit  activity  where  there  Is  no  enacted  Hal tat Ion. 
For  the  Commodity  Credit  Corporation  (CCC)  any  contract  entered  Into  after  a 
sequestration  order  has  been  Issued  for  a  fiscal  year  Is  subject  to  sequester. 
CCC  outlay  reductions  In  the  post-sequester  year  (1990)  that  are  the  result  of 
a  1989  sequester  are  to  be  credited  to  the  overall  outlior  reduction  required 
in  the  sequester  year  (1989). 

SEQUESTRATION  CALCULATIONS 

Although  the  current  estimate  of  the  deficit  excess  ($8.0  billion)  Is  not 
sufficient  to  trigger  a  sequester.  If  the  final  sequester  report  for  1989  (to 
be  transmitted  October  15.  1988)  indicates  a  sequester  is  required  due  to 
legislation  enacted  subsequent  to  August  15th,  the  sequester  calculations 
would  be  made  as  follows. 

First,  the  total  amount  of  the  deficit  excess  is  calculated  by  subtracting  the 
$136.0  billion  deficit  target  for  1989  from  the  baseline  deficit.  If  the 
deficit  excess  is  less  than  or  equal  to  $10  billion,  no  sequester  is  required. 
Otherwise,  a  sequester  equal  to  the  deficit  excess  amount  Is  required.  3/ 

One-half  of  the  sequester  amount  Is  assigned  to  defense  programs  (budget 
accounts  in  the  national  defense  function,  050,  excluding  the  Federal 
Emergency  Management  Agency)  and  the  other  half  to  nondefense  programs. 

Second,  all  savings  from  eliminating  automatic  spending  increases  In  three 
specific  ^programs  —  the  National  Wool  Act,  the  special  milk  program,  and 
vocational  rehabilitation  —  are  applied  to  the  required  reduction  In  outlays 
for  nondefense  programs.  (For  1989,  only  vocational  rehabilitation  State 
grants  are  estimated  to  have  an  automatic  spending  Increase  —  a  4.5  percent 
Increase  totalling  $48  million  In  outliors.) 


3/  Because  no  net  reduction  in  the  1989  deficit  has  been  achieved  since 
January  1988,  the  alternative  sequestration  calculation  allowed  under  the 
Act  —  a  maximum  reduction  of  $36  billion  —  is  improbable  and  therefore 
not  discussed. 
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Table  6.— Conposltlon  of  Outlays  Subject  to  Reduction 

Under  a  1989  Sequester 

(In  all lions  of  dollars) 

Category: 

Potential  savings  from  autoaatic  spending  Increases 

Potential  saving  fron  the  application  of  special  rules: 

Guaranteed  student  loans 

Foster  care  and  adoption  assistance 

Medicare 

Other  health  programs 

Subtotal,  Special  rules 

Total,  Potential  savings  from  automatic  spending  increases 
and  special  rules 

Outlays  associated  with  sequesterable  budgetary  resources  subject 
to  potential  across-the-board  reduction: 

Defense  programs 

Nondefense  programs  1/ 


48 

37 

4 

1,320 

188 

1,548 
1.596 


107.498 
112.400 


1/  Includes  $6,018  million  in  estimated  1990  outlays  for  the  Commodity  Credit 
Corporation  that  can  be  affected  by  a  1989  sequester  and  $2,211  million  In 
1989  outlays  from  offsetting  collections. 


UMI 


Third,  the  amount  of  outlay  savings  to  be  obtained  by  applying  two  of  the  four 
special  rules  Is  calculated.  These  special  rules  are  for  guaranteed  student 
loans  and  for  foster  care  and  adoption  assistance.  The  estimated  savings  from 
these  special  rules  are  applied  toward  the  required  spending  reductions  In 
nondefense  programs.  An  Initial  uniform  sequester  percentage  for  nondefense 
programs  Is  calculated  at  this  point.  If  the  Initial  nondefense  sequester 
percentage  Is  greater  than  two  percent,  the  savings  from  applying  two 
additional  special  rules  for  medicare  and  certain  other  health  programs  are 
also  calculated  at  this  stage  and  applied  toward  the  required  spending 
reductions  for  nondefense.  The  nondefense  sequester  percentage  Is  then 
recalculated.  Under  current  baseline  estimates,  the  four  special  rules  would 
provide  $1,548  million  of  the  nondefense  sequester  amount  (If  the  sequester  Is 
2  percent  or  more  for  nondefense  programs). 

The  reductions  In  defense  programs  and  remaining  reductions  In  nondefense 
programs  must  be  taken  on  a  uniform  percentage  basis,  computed  separately  for 
each  category.  The  uniform  reduction  percentages  are  computed  from  outlay 
estimates.  The  remaining  outlay  savings  to  be  achieved  separately  In  defense 
and  nondefense  spending  are  divided  by  the  estimated  outlays  associated  with 
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sequesterable  budgetary  resources  In  each  category.  The  two  resulting  unlfoni 
reduction  percentages  for  defense  and  nondefense  are  then  applied  separately 
to  a11  of  the  regaining  sequesterable  budgetary  resources  (budget  authority, 
credit  authority,  and  other  spending  authority)  In  each  category. 


Table  7.— Examples  of  Possible  1989  Sequester 
(In  billions  of  dollars) 


Example  1;  $10  billion  sequester 

Budgetary  resources 

Associated  outlays 

Percentage  across-the-board  reduction 
required 


Example  2;  $15  billion  sequester 

Budgetary  resources 

Associ ated  ou 1 1 ay s 

Percentage  across-the-board  reduction 
required 


Example  3;  $20  billion  sequester 

Budgetary  resources 

Associated  outlays 

Percentage  across-the-board  reduction 
required 


Defense 


267.7 
107.7 


4.6 


269.0 
108.2 

6.9 


270.4 
108.8 

9.2 


Nondefense 


492.4 
112.6 

3.0 


494.8 
113.2 

5.2 


497.3 
113.7 

7.4 


NOTE:  To  reach  the  hypothetical  deficit  levels  of  $146  billion,  $151  billion, 
and  $156  billion,  the  baseline  budgetary  resources  and  outlays  for  all 
sequesterable  and  txtmpt  programs  —  other  than  special  rule  programs 
—  were  increased  proportionately  across-the-board.  In  all  cases,  the 
savings  associated  with  nondefense  programs  subject  to  special  rules 
was  assumed  to  be  $1.6  billion. 


The  calculations  generally  assume  that  all  nonexenpt  budgetary  resources  can 
be  sequestered  to  produce  outlay  savings.  Including  entitlement  programs  and 
other  mandatory  spending  programs  for  which  the  spending  authority  Is  not 
controlled  through  the  annual  appropriations  process.  In  a  few  Instances  the 
uniform  percentage  reduction  of  budgetary  resources  would  not  produce  any 
outlay  savings.  Two  examples  are  credit  programs  with  new  direct  loan  limits 
higher   than  expected  program  levels  and  intragovernmental  payments  to 
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revolving  funds  —  such  as  Goverrwent  ptyaents  for  innul tints.  Federal 
employee  health  benefits.  For  such  cases,  no  outlays  are  Included  In  the 
sequester  base  used  for  calculating  the  unlfom  reduction  percenUges. 

An  understanding  of  the  scope  of  a  potential  sequester  nay  be  gleaned  from  a 
few  examples.  Assume  first  a  minimum  sequester  —  $10  billion;  this  would 
occur  If  the  October  15th  estimate  of  the  G-R-H  baseline  deficit  just  exceeded 
the  $146.0  billion  trigger.  Second,  assume  that  the  October  15th  calculation 
of  the  G-R-H  baseline  deficit  turned  out  to  be  $151.0  billion;  In  this  case, 
the  sequester  amount  would  be  $15.0  billion.  Finally,  assume  that  the  October 
15th  report  calculated  a  G-R-H  baseline  deficit  of  $156.0  billion  —  requiring 
a  sequester  of  $20.0  billion.  The  results  are  shown  In  Table  7. 

COMPARISONS  WITH  CONGRESSIONAL  BUDGET  OFFICE  ESTIMATES 

The  Congressional  Budget  Office  (CBO)  Issued  Its  Initial  sequester  report  on 
August  20th.  showing  an  estimate  of  $153.0  billion  for  the  G-R-H  baseline 
deficit  for  1989.  As  shown  In  Table  8.  CBO  and  0MB  differ  by  $9.0  billion  in 
their  estimates  of  this  baseline  deficit.  While  QMB  estimates  show  that  the 
deficit  Is  below  the  $146  billion  trigger  for  sequestration  the  CBO  estimate 
is  $7.0  billion  above  the  trigger,  which  would  require  outlay  reductions  of 
$17.0  billion.  This  $7.0  billion  difference  Is  small,  ts  such  things  go. 
amounting  to  less  than  three  quarters  of  1  percent  of  either  the  G-R-H  total 
receipt  or  outlay  estimate. 

The  difference  between  0MB  and  CBO  economic  assumptions  accounts  for  $5.0 
billion  of  the  difference  between  the  baseline  deficit  est lautes.  The  CBO 
forecast  includes  higher  Interest,  unemployment,  and  Inflation  rates  than  the 
0MB  forecast.  Technical  estimating  differences  result  In  an  additional  $4.3 
billion  difference  in  the  deficit  estimates.  These  differences  are  the  net 
effect  of  a  $2.2  billion  increase  In  receipts  under  CBO  technical  assumptions 
relative  to  OMB  estimates,  more  than  offset  by  a  $6.6  billion  Increase  in 
outlay  estimates,  principally  for  national  defense  and  aid  to  thrift  and 
banking  Institutions.  For  national  defense.  CBO  estimates  $5.7  billion  more 
In  outlays  than  OMB  primarily  due  to  faster  spendout  rates  from  new  budgetary 
resources.  Differences  for  the  Federal  Deposit  Insurance  Corporation  and 
Federal  Savings  and  Loan  Insurance  Corporation  are  In  large  part  due  to 
different  assumptions  about  timing  of  problem  case  resolution,  with  CBO 
assuming  less  aid  will  be  given  In  1988  and  more  In  1989.  Accounting 
differences  In  the  classification  of  Nuclear  Regulatory  Commission  user  fees 
and  cerUIn  customs  fees  have  no  effect  on  the  deficit  but  reduce  CBO 
estimates  of  both  receipts  and  outlays  below  the  OMB  estimates  by  $0.3 
billion.  Finally,  two  adjustments  required  by  law  of  OMB  baseline  estimates, 
which  are  discussed  in  the  section  on  budget  baseline  totals,  do  not  affect 
the  CBO  estimates.  On  net.  the  adjustments  increase  the  OMB  outlay  and 
deficit  estimates  by  $0.1  billion.  ^ 


UMI 
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Table  8. —Differences  Between  OHB  and  CBO  Baselines 
(In  billions  of  dollars) 


Outlays   Receipts   Deficit 

0MB  Baseline 1.117.8     973.8    144.0 

Differences: 

Economic: 

Interest  Rates 6.2      0.7     5.5 

Other  (including  debt  service) 2.8      3.3     -0.5 

Subtotal,  economic 9.0      4.0     5.0 

Technical: 

National  defense 5.7      —     5.7 

Federal  Deposit  Insurance  Corporation 

and  Federal  Savings  and  Loan  Insurance 

Corporation 3.1      —     3.1 

Other -2.3      2.2     -4.5 

Subtotal,  technical 6.6      2.2     4.3 

Accounting: 
Nuclear  Regulatory  Conmission  fees  and 
customs  receipts -0.3     -0.3 

Required  adjustments  in  the  OHB  baseline: 
Aggregate  spendout  rate  requirement....     -0.7      —     -0.7 
Medicare  one  percent  rule 0.3      —     0.3 

Subtotal,  required  adjustments  in  the 
0MB  baseline -0.3      —     -0.3 

Total  differences 14.9      5.9     9.0 

CBO  Baseline 1,132.8     979.8    153.0 


Because  0MB  and  CBO  differ  in  their  estimates  of  the  baseline  deficit,  they 
also  differ  In  their  estimate  of  the  need  for  a  sequester  and  required  outlay 
reductions.  0MB  estimates  no  sequester  of  budgetary  resources  or  required 
outlay  reductions.  CBO,  however,  estimates  required  outlay  reductions 
totalling  $17  billion  ($8.5  billion  each  for  defense  programs  and  for 
nondefense  programs).  CBO's  estimate  of  required  reductions  in  budgetary 
resources  is  §52.8  billion  ($19.9  billion  for  defense  programs  and  $32.9 
billion  for  nondefense  programs).  Similarly,  since  0MB  estimates  that  no 
outlay  reductions  are  required,  no  budgetary  resource  reductions  would  be 
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estlnated  using  CBO's  technical  assuiiptlons  with  0MB 's  aagregate  outlay 
reduction  aMunt  (a  calculation  required  by  Section  251(a)(2)(B)(11)  of  the 
Act  whether  or  not  a  sequester  Is  required). 

Sumnary  tables  showing  the  baseline  budget  authority  and  outlay  estimates  by 
agency  and  by  function  follow  this  section.  An  appendix  showing  the 
sequesterable  baseline  estimates  by  agency  and  budget  account  concludes  the 
report. 


TABLE  9.— G-R-H  Baseline  Spending  Estimates  for  1989  by  Function 

(In  billions  of  dollars) 


Function 

National  defense 

International  affairs 

General  science,  space,  and 
technol ogy 

Energy 

Natural  resources  and 
environment 

Agriculture 

Comerce  and  housing  credit. 

Transportation 

Community  and  regional 
development 

Education,  training,  employ- 
ment, and  social  services.. 

Health 

Medicare. .3. 

Income  security 

Social  security 

Veterans  benefits  and 
services 

Administration  of  justice... 

General  government 

Net  Interest 

Al  lowances 

Undistributed  offsetting 
receipts 

To~tal 


Budget  Author Itv 

306.8 
16.7 

11.3 
6.1 

16.0 
23.3 
16.1 
28.4 

7.5 

36.4 

50.0 

106.2 

176.5 

283.6 

29.5 

9.0 

10.1 

157.5 

-37.4 

1,253.5 


Outlays 

294.1 
15.9 

11.7 
5.0 

16.0 
21.2 
11.6 
27.9 

6.7 

36.2 

49.3 

86.1 

135.4 

232.6 

29.2 

8.8 

9.6 

157.5 

0.7 

-37.4 

1,117.8 


UMI 
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Table  10.-- G-R-H  Baseline  Spending  Estlawtes  for  1989  by  Agency 

(In  billions  of  dollars) 


Department  or  Other  Unit 

Legislative  Branch 

The  Judiciary 

Executive  Office  of  the 

President 

Funds  Appropriated  to  the 

President 

Agriculture 

Conmerce 

Defense-Hi 1 1 tary 

Def ense-CI v1 1 

Education 

Energy 

Health  and  Human  Services, 

except  Social  Security.... 
Health  and  Human  Services, 

Social  Security 

Housing  and  Urban 

Development 

Interior. « 

Justice 

Labor 

State 

Transportation 

Treasury 

Environmental  Protection 

Agency 

General  Services 

Administration 

National  Aeronautics  and 

Space  Administration 

Office  of  Personnel 

Management 

Small  Business 

Administration 

Veterans  Administration.... 
Other  independent  agencies. 

Al lowances 

Undistributed  offsetting 

receipts 

Total 


Budqet  Authority 

Outlays 

2.0 

2.0 

1.4 

1.4 

0.1 

0.1 

10.6 

11.1 

56.5 

52.3 

2.5 

2.5 

298.2 

285.6 

38.4 

23.6 

21.6 

20.8 

12.2 

11.4 

193.5 

173.1 

278.1 

227.0 

15.9 

20.5 

5.5 

5.4 

5.7 

5.5 

31.7 

22.4 

4.0 

3.5 

27.5 

27.0 

218.8 

218.5 

5.1 
0.1 
9.3 

50.9 

0.4 
29.4 
21.7 

-87.9 
1.253.5 


5.1 

9.8 
30.9 

0.4 
29.1 
16.2 

0.7 

-87.9 
1,117.8 


*  $50  ail lion  or  less. 
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APPENDIX:     SEQUESTERABLE  BASELINE  BY 


AGENCY  AND  BUDGET  ACCOUNT 


(fiscal  year  1989;  In  thousands  of  dollars) 


A.1 


UMI 


Account  Title 
L»Qi«l«t1v  Branch 


S«qu«st«rabl«  Bas* 


Sanata 


Salarlas,  offlcars  and  amployaaa 


(OI-OS-OnO-801)  Budgat  Authorl 

ty 

355,326 

Outlaya 

332.230 

Houaa  of  Raoraaantatlvaa 

iNltaaga  of  Mambara 

(01-10-0208-801)  Budgat  Authorl 

ty 

218 

Outlaya 

109 

Salarlaa  and  axpanaaa 

(01-10-0400-801)  Budgat  Authorl 

ty 

541.101 

Outlaya 

509.717 

Congraaalonal  uaa  of  foraign  ci 

jrrency . 

House  of  Reprasentati 

(01-10-0488-801)  401(C)  Authorl 

ty 

2.700 

Outlaya 

2.700 

Joint  Itama 

Capitol  Gulda  Sarvica 

(01-12-0170-801)  Budgat  Authorl 

ty 

1.203 

Outlaya 

1.083 

Joint  Cofflmlttaa  on  Printing 

(01-12-0180-801)  Budgat  Authorl 

ty 

1.097 

Outlaya 

988 

Joint  Economic  Commlttaa 

(01-12-0181-801)  Budgat  Author 

ty 

3.363 

Out laya 

3.195 

Offica  of  tha  Attending  Phyalc 

an 

(01-12-0425-801)  Budgat  Author 

ty 

1.570 

Outlaya 

630 

Joint  Conmilttaa  on  Taxation 

(01-12-0460-801)  Budgat  Author 

•ty 

4.450 

Outlaya 

4.228 

Oanaral  axpanaaa.  Capitol  polica 

(01-12-0476-801)  Budgat  Author 

Ity 

1.800 

Outlaya 

1.528 

Statamants  of  approprlat lona 

(01-12-0499-801)  Budgat  Author 

Ity 

20 

Official  mall  coata 

(01-12-0825-801)  Budgat  Author 

Ity 

85.285 

Outlaya 

85.285 

Congraaalonal  Budgat  Offica 

Salarlaa  and  axpanaaa 

(01-14-0100-801)  Budgat  Author 

Ity 

18,813 

Outlaya 

16,932 

Architect  of  tha  Capitol 

Offica  of  tha  Architect  of  the 

Capitol 

:  Salaries 

(01-15-0100-801)  Budget  Author 

Ity 

6,281 

Outlaya 

5.722 

Contingent  expenses 

(01-15-0102-801)  Budget  Author 

Ity 

SO 

Outlaya 

SO 

Capitol  buildings 

(01-15-0105-801)  Budgat  Author 

Ity 

13.470 

Outlays 

10.843 

Capitol  grounda 

(01-15-0108-801)  Budget  Author 

Ity 

3. 593 

Out laya 

2.989 

Senate  office  bulldlnga 

(01-15-0123-801)  Budget  Author 

Ity 

24.627 

Outlaya 

A-2 


18,052 


Account  Title 

House  office  buildings 

(01-15-0127-801)  Budget  Authority 

Out  lays 
Capitol  PoMor  Plant 
(01-15-0133-801)  Budget  Authority 

401(C)  Author1ty--0f 

Outlays 
Structural  and  mechanical  care.  Libra 
(01-15-0155-801)  Budget  Authoritv 

Out  lays 
Library  of  Congress 


bequesterab 1 e  Base 

32. 165 
22.869 

25.5a9 
Col  1  .  1^3 

22 . 1 3b 
ry  buildings  and  ground 
7.115 
5,720 


Salariea  and  expenses 
(01-25-0101-503)  Budget  Authority 

401(C)  Author1ty--0f f .  Coll. 

Out  lays 
Copyright  Office:  Salaries  and  expenses 
(01-25-0102-376)  Budget  Authority 

401(C)  Authorl ty--0ff .  Coll. 

Out  lays 
Congressional  Research  Service:  Salar 
(01-25-0127-801)  Budget  Authority 

Out  lays 
Books  for  the  blind  and  physically  ha 
(01-25-0141-503)  Budget  Authority 

Out  lays 
Furniture  and  furnishings 
(01-25-0146-503)  Budget  Authority 

Outlays 
Gift  and  truat  fund  accounts 
(01-25-9971-503)  Obligation  limitatio 
Government  Printing  Office 


147.1)5 

4.828 

125 .46^ 

1  2  .  242 

6.992 

18.  193 

ies  and  expenses 

45.421 
4  1 .061 

no i capped:  Salaries  &  e 
37.677 
18.838 

6.043 
3,420 

288 


Office  of  Superintendent  of  Documents; 
(01-30-0201-808)  Budget  Authority 

Outlays 
Congressional  printing  and  binding 
(01-30-0203-801)  Budgat  Authority 

Out  lays 
General  Accounting  Office 


Salaf  ies  and  expenses 
19.97U 
12.401 

73.033 
5b. 42b 


Salarlaa  and  oxpenaea 
(01-35-0107-801)  Budget  Authority 

Outlays 
United  States  Tax  Court 


347.520 
319.790 


Salaries  and  axpenaea 
(01-40-0100-752)  Budget  Authority 

Out  lays 
Other  Legislative  Branch  Agencies 


28.845 
23,076 


Commission  on  Security  &  Cooperation 
(01-45-0110-801)  Budget  Authority 

Out  lays 
Botanic  Garden:  Salaries  and  expenses 
(01-45-0200-801)  Budget  Authority 

Out  lays 
Copyright  Royalty  Tribunal:  Salaries 
(01-45-0310-376)  Budget  Autr.ority 

Outlays 
Biomedical  Ethics:  Salaries  and  expen 
(01-45-0400-801)  Budget  Authority 

Out  lays 
In;ternat  lonal  conferences  and  conting 

A-3 


in  Europe:  Salaries  &  e 

739 
664 

2.350 
2.115 
and  expenses 

140 
'25 
ses 

1  Ob 
lUb 
encies:  House.  Senate  e 


S 

o 

0) 


< 

en 

z 

o 
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3. 

03 

> 

OQ 

c 

CB 


2 

o 
sr. 
o 
n 

B 


w 


u 


Account  Titl*  S«questerabl*  Base 
(01-45-0500-801)  401(C)  Authority  290 

Outlays  290 

Off  lea  of  Tachnology  Assassmant :  Salaries  and  axpanses 


(01-45-0700-801)  Budsat  Authority 

Outlays 
Payment  to  the  Congressional  Award  Board 
(01-45-0900-801)  Budget  Authority 

Outlays 
Legislative  Branch 
Total  Budget  Authority 

401(C)  Authority 

401(C)  Author1ty--0ff .  Coll, 

Obligation  limitation 

Outlays 
The  Judiciary 


17.750 
13.312 

189 
189 

1.866.186 

2.990 

11.943 

288 

1.684.476 


Supreme  Court  of  the  United  States 


Salaries  and  expenses 

(02-05-0100-752)  Budget  Authority  14,967 

Outlays  10,192 

Care  of  the  building  and  grounds 
(02-05-0103-752)  Budget  Authority  2.208 

Outlays  2.000 

United  States  Court  of  Appeals  for  Federal  Circuit 

Salaries  and  expenses 

(02-07-0510-752)  Budget  Authority  6.581 

Outlays  5.872 

United  States  Court  of  International  Trade 


Salaries  and  expenses 
(02-15-0430-752)  Budget  Authority 

Out  lays 
Courts  of  Appeals.  District  Courts  and  other  Svcs 
Salaries  and  expenses 
(02-25-0920-752)  Budget  Authority 

Outlays 
Defender  services 
(02-25-0923-752)  Budget  Authority 

Outlays 
Fees  of  jurors  and  commissioners 
(02-25-0925-752)  Budget  Authority 

Out laya 
Court  security 
(02-25-0930-752)  Budget  Authority 

Out  lays 
Administrative  Office  of  the  United  States  Courts 
Salaries  and  expenses 
(02-26-0927-752)  Budget  Authority 

Out laya 

Federal  Judicial  Center 

Salaries  and  expenses 
(02-30-0928-752)  Budget  Authority 

Out  lays 
The  Judiciary 
Total  Budget  Authority 

Out  lays 

Executive  Office  of  the  President 

The  White  House  Office 

Salaries  and  expenses  ~~ 

(03-10-0110-802)  Budget  Authority 

Out laya 

A-4 


7.280 
6.996 


1.053.799 
958.588 

88.718 
45.779 

45.313 
44,271 

42.418 
25.875 


32.741 
28.943 


II .039 
8,467 

1.305.064 
1.136.983 


27.771 
24.995 


Account  Title 

Executive  Residence  at  the  White  House 


Segues terdble  Base 


Operating  expenses 
(03-20-0210-802)  Budget  Authority 

401(C)  Authority— Off  .  Coll. 

Out  lays 
Official  Residence  of  the  Vice  President 


7.357 
1  .362 
7,43! 


Operating  expenses 

(03-21-0211-802)  Budget  Authority 

269 

Outlays 

235 

Special  Assistance  to  the  President 

Salaries  and  expenses 

(03-22-1454-802)  Budget  Authority 

2 

272 

Outlays 

1 

999 

Council  of  Economic  Advisers 

Salaries  and  expenses 

(03-28-1900-802)  Budget  Authority 

2 

632 

Outlays 

2 

290 

Counci 1 /Of f Ice  on  Environmental  Quality 

Council  on  Environmental  Quality  &  Off.  of  Envir 
(03-31-1453-802)  Budget  Authority 

Outlays 

Office  of  Policy  Development 

Salaries  and  expenses 
(03-35-2200-802)  Budget  Authority 

Out  lays 
National  Security  Council 


onmental  Qua 
B70 
827 


3.  tb/ 
2,747 


Salaries  and  expenses 
(03-40-2000-802)  Budget  Authority 

Outlays 
National  Critical  Materials  Counc 1 1 


5.254 
4.203 


Salaries  and  expenses 
(03-41-0111-802)  Budget  Authority 

Outlays 
Office  of  Administration 


364 
331 


Salaries  and  expenses 
(03-42-0038-802)  Budget  Authority 

Out  lays 
Office  of  Management  and  Budget 


16.724 
12.041 


Off  lea  of  Federal  Procurement  Policy:  Salaries  a 
(03-48-0201-802)  Budget  Authority 

Out  lays 
Salaries  and  expenses 
(03-48-0300-802)  Budget  Authority 

Out  lays 
Office  of  Science  and  Technology  Policy 


nd  expenses 

2.4?3 
2.  IHJ 

41  .02B 
3b. 4/4 


Salaries  and  expenses 
(03-49-2600-802)  Budget  Authority 

Out  lays 
Office  of  the  United  States  Trade  Representative 


1  .982 
1  ,  189 


Salaries  and  expenses 
(03-50-0400-802)  Budget  Authority 

Outlays 
White  House  Conference  for  a  Drug  Free  America 


15.983 
13.586 


Salaries  and  expenses 
(03-55-0212-551)  Budget  Authority 

Outlays 
Executive  Office  of  the  President 


Total 


Budget  Authority 
401(C)  Authority — Oft.  Coi 
A-«i 


2.615 
2,265 

130. 701 
1  .36^ 


1] 
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Account  Title 

Out  lays 
Funds  Appropriatea  to  the  President 


Sequesterab) e  Base 
112.796 


Unanticipated  Needs 


Unanticipated  needs 
(04-06-0037-802)  Budget  Authority 

Outlays 
International  Security  Assistance 


1.038 
999 


Paacekee 
(04-09-1 

Economic 
(04-09-1 

Military 
(04-09-1 

Internet 
(04-09-1 

Foreign 
(04-09-1 


support 
037-152) 


Multl lateral 


ping  operations 

032-152)  Budget  Authority 

Outlays 

fund 

Budget  Authority 

Outlays 
assistance 
080-152)  Budget  Authority 

Outlays 
lonal  military  education  and  training 
081-152)  Budget  Authority 

Outlays 

sales  credit 

Budget  Authority 

Direct  Loan  Limitation 

Outlays 
Assistance 


ml  I Itary 
082-152) 


32.893 
22.696 

3.322.451 
1,857,250 

727.378 
189.118 

49.201 
22.140 

4.202.862 
4,202.862 
1.827,200 


60,863 
1.887 
elation 

949.770 


44,693 
6,252 

Bank  for  Reconstruction  & 

41.703 
4.170 


Finance  Corporation 


Contribution  to  the  Intei — American  Development  Ban 
(04-12-0072-151)  Budget  Authority 

Outlays 
Contribution  to  the  International  Development  Asso 
(04-12-0073-151)  Budget  Authority 
Contribution  to  the  Asian  Development  Bank 
(04-12-0076-151)  Budget  Authority 

Out  I  ays 
Contribution  to  the  International 
(04-12-0077-151)  Budget  Authority 

Outlays 
Contribution  to  the  International 
(04-12-0078-151)  Budget  Authority 

Outlays 
Contribution  to  the  African  Development 
(04-12-0079-151)  Budget  Authority 
Contribution  to  the  African  Development  Bank 
(04-12-0082-151)  Budget  Authority 

Outlays 
Contribution  to  Multilateral  Investment  Guarantee 
(04-12-0084-151)  Budget  Authority 

Outlays 
International  organizations  and  programs 
(04-12-1005-151)  Budget  Authority 

Outlays 
Agency  for  International  Development 


Fund 


Operating  expenses.  Agency  for  International  Oevel 
(04-14-1000-151)  Budget  Authority 

Outlays 
Operating  eMpenses  of  the  AID  Office  of  Inspector 
(04-14-1007-151)  Budget  Authority 

Outlays 
American  schools  and  hospitals  abroad 
(04-14-1013-151)  Budget  Authority 

Out  I  aye 

A-6 


21,071 
21,071 

77.850 

9.341 
9.341 
Agency 

46.090 
23.045 

253.945 
167.096 

opment 

425.461 
319.096 
General 

25.094 
18,820 

41.520 
10.588 


Account  Title 

Development  fund  for  Africa 

(04-14-1014-151)  Budget  Authority 

Out  lays 
Functional  development  assistance  program 
(04-14-1021-151)  Budget  Authority 

Out  lays 
International  disaster  assistance 
(04-14-1035-151)  Budget  Authority 

Out  I  ays 
Housing  and  other  credit  guaranty  programs 
(04-14-4340-151)  401(C)  Author i ty--0ff .  Coll. 
.  Guaranteed  Loan  Limitation 

I  Outlays 

Private  sector  revolving  fund 
(04-14-4341-151)  Budget  Authority 

Direct  Loan  Limitation 
Trade  and  Development  Program 


Sequesterable  Base 


Trade  and  development  program 
(04-16-1001-151)  Budget  Authority 

Out  I  ays 
Peace  Corps 


Peace  Corps 

(04-18-0100-151)  Budget  Authority 

Out  lays 
Overseas  Private  Investment  Corporation 


Overseas  Private  Investment  Corporation 
(04-20-4030-151)  401(C)  Authority--Of f .  Coll 
Direct  Loan  Limitation 
Guaranteed  Loan  Limitation 
Out  lays 
Inter-American  Foundation 


Inter-American  Foundation 
(04-22-4031-151)  Budget  Authority 

401(C)  Authority--0f t .  Coll 

Out  lays 
African  Development  Foundation 


African  Development  Foundation 
(04-24-0700-151)  Budget  Authority 

Outlays 
•Military  Sales  Programs 


570.900 
70,221 

.196.885 
147,217 

25.950 
6.436 

6.630 

129.750 

6.630 

7.206 
12.456 


25.975 
5.377 


153,587 
126.095 


12.030 

23,874 

207.600 

14.585 


13.559 
9.083 
9,057 


7.291 
4.375 


245.866 

340.000 
340.000 


Special  defenae  acquisition  fund 

(04-37-4116-155)  Obligation  limitation 

Foreign  military  sales  trust  fund 

(04-37-8242-155)  401(C)  Aut hor 1 t y--Of f .  Coll. 
Outlays 

Special  Assistance  for  Central  America 

Central  American  reconciliation  assistance 

(04-55-1038-152)  Budget  Authority  28.753 

Outleys  13,183 

Assistance  to  the  Nicarauguan  democratic  assistance 

(04-55-1090-054)  Budget  Authority  7.399 

Outlays  7,399 

Funds  Appropriated  to  the  President 

Total  Budget  Authority  12.370.729 

401(C)  Authority--Off .  Coll.  367.743 

Obligation  limitation  245.866 

Direct  Loan  Limitation  4.239.192 

Guaranteed  Loan  Limitation  337.350- 

Outlays  5.251.344 
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Account  Titl* 

Dwpartiwnt  of  Aariculturt 

6ff<c«  of  tho  S«crof ry 


Sequestarabi e  Basa 


Office  of  tho  S«cr«t*ry 
(05-03-0115-352)  Budest  Authority 

Outlays 
Oapartmantal  Administration 


6.023 
5.722 


Rantat  paymanta  and  building  opsratlons 
(05-05-0117-352)  Budgat  Authority 

Outlaya 

National  Commlsalon  on  Agrlcultura  and  Rural  De 
(05-05-0118-352)  Budgat  Authority 

Outlaya 
Oapartmantal  administration 
(05-05-0120-352)  Budgat  Authority 

Outlays 
Hazardous  Wasta  Managamant 
(05-05-0500-304)  Budgat  Authority 

Outlaya 
Working  capital  fund 
(05-05-4609-352)  Budgat  Authority 

Outlaya 
Off  lea  of  Govarnmantal  and  Public  Affairs 


72.455 
67,818 

vel opment 

1.367 
894 

28.466 
25.278 

2.076 
1.038 

S»B31 
5.854 


Of flea  of  dovarnmantal  and  Public  Affairs 
(05-06-0130-352)  Budgat  Authority 

Outlaya 
pffica  of  tha  Inspactor  Ganaral 


)ff1ca  of  tha  Inspsctor  Ganaral 
(05-08-0900-362)  Budgat  Authority 

Outlaya 
Off  lea  of  tha  Ganaral  Counsal 


Off  lea  of  tha  Ganaral  Counaa I 
(05-10-2300-352)  Budgat  Authority 

Outlays 
Agricultural  Raaaarch  Sarvica 


■tanalon  Sarvica 
(05-27-0502-352)  Budgat  Authority 

401(C)  Author1ty--0ff .  Coll 

Outlaya 

National  Aprlcultural  Library 

National  Agricultural  Library 
(05-30-0300-352)  Budgat  Authority 

Outlaya 
National  Agricultural  Statistics  Service 
Salarlaa  and  axpansaa      ~~" 
(05-33-1801-352)  Budgat  Authority 

401(C)  Authority — Off.  Coll 
A-8 


9.143 
7.223 


51.398 
43.997 


19.796 
19.618 


Agricultural  Raaaarch  Sarvica 

(05-1B-1400-352)  Budgat  Authority  567,854 

401(C)  Author1ty--0ff .  Coll.            3.350 

Outlaya  457.062 

Buildings  and  facllltlaa 

(05-18-1401-352)  Budgat  Authority  60.017 

Outlaya  11.584 

Cooparatlva  State  Rfaaarch  Service 

Cooparatlva  State  Raaaarch  Service 

(05-24-1500-352)  Budgat  Authority  315.624 

401(C)  Authority  2.850 

Outlaya  206.207 

^tension  Service  ^^^^ 


372.097 

495 

293.710 


12.797 
9.278 


64,271 
1.007 


Account  Title 

Out  lays 
Economic  Research  Service 


Sequesterab I e  Base 
53.324 


Salaries  and  expenses 
(05-36-1701-352)  Budget  Authority 

Out  leys 
World  Agricultural  Outlook  Board 


50.753 
42.683 


World  agricultural  outlook  board 
(05-50-2100-352)  Budget  Authority 

Out  lays 
Foreign  Agricultural  Service 


1  .«25 
1  .39  1 


Foreign  Agricultural  Service 
(05-51-2900-352)  Budget  Authority                         96.278 
Outlays                                53.049 
Office  pf  International  Cooperation  &  Development 


Scientific  activities  overseas 
(05-53-1404-352)  Budget  Authority 

Out  lays 
Salaries  and  expenses 
(05-53-3200-352)  Budget  Authority 

Out  lays 
Foreign  Assistance  Programs 


I  ,559 
780 

5.550 
4,557 


Expenses .  PL  460.  foreign  assistance  programs.  Agricu 
(05-57-2274-151)  Budget  Authority  1 

Obligation  limitation  1 

Direct  Loan  Limitation 

Outlays  1 

Agricultural  Stabilization  &  Conservation  Service 

Salaries  and  expenses 

(05-60-3300-351)  40UC)  Author  1  ty--Of  f  .  Coll. 

Outlays 
Dairy  Indemnity  program 
(05-60-3314-351)  Budget  Authority 

Out  lays 
Agricultural  conservation  program 
(05-60-3315-302)  Budget  Authority 

Out  lays 
Emergency  conservation  program 
(05-60-3316-453)  Budget  Authority 

Out  lays 
Colorado  river  basin  salinity  control  pruyram 
(05-60-3318-304)  Budget  Authority 

Out  lays 
Conservation  reserve  program 
(05-60-3319-302)  Budget  Authority  1 

Out  lays 
Water  Bank  program 
(05-60-3320-302)  Budget  Authority 

Out  lays 
Forestry  incentives  prograni 
(05-60-3336-302)  Budget  Authority 

Outlays 
Federal  Crop  Insurance  Corporation 


1  ture 
,  154.51b 
,538.316 
777,773 
.399,868 


24,547 
24,547 

99 
493 

183.835 
84.380 

1  ,039 
468 

5.096 
1  ,681 

.127,019 
901  .615 

8.69  7 
1.131 

12,355 
3.583 


Administrative  and  operating  expenses 

(05-63-2707-351)  Budget  Authority 

21  1 

348 

Out  lays 

121 

710 

Commodity  Credit  Corporetion 

Temp.  stor.  &  distr.  of  CCC  emgcy.  food 
(05-66-3635-351)  Budget  Authority 
Out  lays 
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Account  Title 

Commodity  Credit  Corporation  Fund 

(05-66-4336-351)  401(C)  Authority 

Direct  Loan  Limitation 
Guaranteed  Loan  Limitation 
Out  lays 

Rural  Electrification  Admlnletrat 1  on 


Sequesterable  Base 

10.421 ,674 

13,500,000 

5.500,000 

10.421.674 


Salaries  and  expanses 
(05-72-3100-271)  Budget  Authority 

Out  lays 
Reimbursement  to  the  Rural  elec.  &  tel.  revolv.  fund 
(05-72-3101-271)  Budget  Authority 

Outlays 
Purchase  of  Rural  Telephone  Bank  capital  stock 
(05-72-3102-452)  Budget  Authority 

Outlays 
Rural  electrification  and  telephone  revolving  fund 
(05-72-4230-271)  Direct  Loan  Limitation  i 

Direct  Loan  Floor 

Guaranteed  Loan  Limitation         : 

Guaranteed  Loan  Floor 

Out  lays 
Rural  telephone  bank 
(05-72-4231-452)  Direct  Loan  Limitation 

Direct  Loan  Floor 

Out  lays 

Farmers  Home  Administration 

Salaries  and  expenses 
(05-75-2001-452)  Budget  Authority 

Out  lays 
Rural  housing  for  domastlc  farm  labor 
(05-75-2004-604)  Budget  Authority 

Outlays 
Mutual  and  self-help  housing 
(05-75-2006-604)  Budget  Authority 

Outlays 
Very  low  Income  housing  repair  grants 
(05-75-2064-604)  Budget  Authority 

Out  lays 
Rural  development  grant  program 
(05-75-2065-452)  Budget  Authority 

Out  lays 
Rural  water  and  waste  disposal  grants 
(05-75-2066-452)  Budget  Authority 

Outlays 
Rural  community  fire  protection  grants 
(05-75-2067-452)  Budget  Authority 

Out  lays 
Rural  housing  preservation  grants 
(05-75-2070-604)  Budget  Authority 

Outlays 
Compensation  for  construction  defects 
(05-75-2071-371)  Budget  Authority 

Outlays 
Agricultural  Credit  Insurance  Fund 


32.400 

29 . 2 1  1 

for  int 

340.127 

340,127 

29,801 
29.801 

.291.376 
894.029 

.180.438 
968.532 

-163.347 

218.541 

183.773 

11.026 


(05-75-4140-351)  401(C)  Author 1 ty— Of f .  Coll 
Direct  Loan  Limitation 
Guaranteed  Loan  Limitation 
Out  lays 

Rural  Housing  Insurance  Fund  (Appr.) 

A-10 


431 .912 
397.359 

9,874 
395 

8.304 
664 

12.975 
12.326 

6.747 

4.494 

113.552 
2.271 

3.208 
1  .444 

19,867 
1  ,  192 

740 
740 

89,930 
1.686.912 
3 . 449 . 1 34 
1,688.732 


enable  Base 
19,877 
53, 
285, 
1.915. 


,500 

771 

100 

1  ,035.795 


Account  Title  Sequest 

(05-75-4141-371)  Budget  Authority 

401(C)  Authority--0f f .  Coll. 

Obligation  limitation 

Direct  Loan  Limitation 

Outlays 
Rural  Development  Insurance  Fund  (Appr.) 
(05-75-4155-452)  Direct  Loan  Limitation  442, 

Guaranteed  Loan  Limitation  299, 

Out  I  ays  15 , 

Self-help  housing  land  development  fund 
(05-75-4222-371)  Direct  Loan  Limitation 
Rural  development  loan  fund 
(05-75-4233-452)  Direct  Loan  Limitation 

Out  lays 
Soil  Conservation  Service 


271 
337 
68  7 

519 


14.532 
1  ,453 


Conservation  ope 
(05-7B-1000-302) 


Resourbe  conserv 
(05-78-1010-302) 


Watershed  and  fl 
(05-78-1068-301) 


Great  plains  con 
(05-78-2268-302) 

Miscel lanaous  co 
(05-78-8210-301) 
Miscellaneous  co 
(05-78-8210-302) 
Animal  and  Plant 


rations 

Budget  Authority  467.890 

401(C)  Authority — Off.  Coll.  8.681 

Outlays  440.470 

at  Ion  and  development 

Budget  Authority  26,383 

401(C)  Authorl ty--Of f .  Coll.  1.920 

Outlays  17.697 

ood  prevention  operations 

Budget  Authority  205,626 

401(C)  Author1ty--0f f .  Coll.  19.194 

Outlays  162.501 

servation  program 

Budget  Authority  21,408 

Outlays  9,698 

ntrlbuteiJ  funds  (Water  resources) 

Outlays  419 

ntrlbuted  funds  (Conservation  and  land  mgmt . 

Outlays  91 

Healtti  Inspection  Service 


Salaries  and  expenses 

(05-79-1600-352)  Budget  Authority  ' 

401(C)  Authorl ty--0ff .  Coll. 

Out  lays 
Buildings  and  facilities 
(05-79-1601-352)  Buduet  Authority 

Federal  Grain  Inspectloti  Service 

Salaries  and  expenses 
(05-80-2400-352)  Budget  Authority 

Out  lays 
Inspection  and  weighing  services 
(05-80-4050-352)  401(C)  Authorl  ty--Ol-t  .  Co  U  . 

Out  lays 
Agricultural  Marketing  Service 


348,431 

14,472 

312,729 

2..l.n 


7.380 
6,  162 

36,856 
36,856 


Marketing  services 
(05-81-2500-352)  Budget  Authority 

401(C)  Authorl ty--Off .  Coll. 

Out  lays 
Payments  to  States  and  possessions 
(05-81-2501-352)  Budget  Authority 

Outlays 
Perishable  Agricultural  Commodities  Act  funo 
(05-8I-;-5070-352)  401(C)  Authority 

Outlays 

A-1  1 


34. 134 
32. 179 
49,485 

978 
26 

5,329 
4.842 
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Account  T1tl«  Sequesterabl*  Ba«« 
Fund*  for  »tr«n8th«n1ng  markstt.  Income,  and  supply  (•action 

(05-81-5209-605)  401(C)  Authority  405.873 

Outlay*  196.835 
Milk  markat  ordara  aasaaamant  fund 

(05-81-8412-351)  401(C)  Authorl ty— Of f .  Coll.           36.865 

Outlaya  36.865 
Mlacai lanaous  trust  funda 

(05-81-9972-352)  401(C)  Authority  85.979 

Outlaya  72.205 

Qfflca  of  Tranaportatlon 

Offica  of  Tranaportatlon  ~~ 

(OS-82-2800-352)  Budgat  Authority  2,530 

Outlaya  2.070 

Food  Safaty  and  Inspactign  Sarvica 

Salaries  and  axpanaaa               '  ~            ' 

(05-83-3700-554)  Budgat  Authority  413.324 

401(C)  Author1ty--0ff .  Coll.           46!384 

Outlaya  430.775 
Cxp.  &  refunds,  Insp.  L   grading 

(05-83-8137-352)  401(C)  Authority  825 

Outlaya  575 

Food  and  Nutrition  Service 


Food  donatlona  program 
(05-64-3503-605)  Budgat  Authority 

Out laya 
Food  stamp  program 
(05-84-3505-605)  Budgat  Authority 

Out laya 
Food  program  administration 
(05-84-3508-605)  Budget  Authority 

Out laya 
Special  supplemental  food  prog,  for  women, 
(05-84-3510-605)  Budgat  Authority 

Outlaya 
Child  nutrition  programa 
(06-84-3539-605)  Budget  Authority 

Out laya 

Human  Nutrition  Information  Service 

Salaries  and  Expanaas 
(05-86-3501-352)  Budget  Authority 

Outlaya 
Paekara  and  Stockyarda  Admlnlatrat ion 
Packera  and  Stockyarda  Admlnlatrat Ion 
(05-90-2600-352)  Budgat  Authority 

Out  lays 

Agricultural  Cooperative  Service 

Salaries  and  expenses 
(05-92-3000-352)  Budget  Authority 

Outlays 

Forest  Service 

Construction    '  " 

(05-96-1103-302)  Budget  Authority 

401(C)  Authority — Off, 

Out laya 
Foreat  research 
(08-96-1104-302)  Budget  Authority 

401(C)  Author1ty--0f f . 

Out laya 
State  and  private  foreatry 

A- 12 


201 .484 
163.202 

58.891 
23.556 

90.478 

83.240 

Infants  and  chl Id 

3.000 

3.000 

3.033 
3.033 


9.029 
3.891 


9.815 
8,814 


4.854 
3.514 


Col  I 


Col  I 


224.225 

1.505 

132.229 

142.584 

738 

108. 104 


Account  Title 

(05-96-1105-302)  Budget  Authority 

Outlays 
National  forest  system 
(05-96-1106-302)  Budget  Authority 

Outlays 
Land  acqulaltlon 
(05-96-5004-303)  Budgat  Authority 

Out  lays 
Range  betterment  fund 
(05-96-5207-302)  Budget  Authority 

Out  lays 
Acqulaltlon  of  landa  for  nat'l  forests 
(05-96-5208-302)  Budget  Authority 

Outlays 
Acq.  of  landa  to  complete  land  exchanges 
(05-96-5216-302)  Budget  Authority 

Out  lays 
Operations  and  maintenance  of  quarters 
(05-96-5219-302)  Obligation  limitation 

Outlays 
Coop«rat1ve  work  trust  fund 
(05-96-8028-302)  Obligation  limitation 

Outlays 
Gifts,  donations,  bequests  for  forest  and  range 
(05-96-8034-302)  Budget  Authority 

Outlays 
Ref oreatat Ion  truat  fund 
(05-96-8046-302)  Obligation  limitation 

Outlays 
Other  appropriations 
(05-96-9911-302)  Budget  Authority 

Out  lays 
Forest  Service  permanent  approprlat lonb 
(05-B6-992 1-806)  Obligation  limitation 

Out  lays 
Forest  Service  permanent  appropriation!, 
(05-96-9922-302)  Obligation  limitation 

Out  lays 
Department  of  Agriculture 
Total;  Budget  Authority 

401(C)  Authority 

401(C)  Authority — Oft.  Coll. 

Obligation  limitation 

Direct  Loan  Limitation 

Direct  Loan  Floor 

Guaranteed  Loan  Limltdtion 

Guaranteed  Loan  Floor 

Out  lays 

Department  of  Commerce ^ 

General  Administration 

Salarlaa  and  expenses  ^  ~ 

(06-06-0120-376)  Budget  Authority 

Out  lays 
Grants  and  loana  administration 
(06-06-0125-452)  Budget  Authority 

Out  lays 
Economic  development  assistdnce  progr  tmirt 
(06-05-2050-452)  Buduet  Authority 

Guaranteed  Loan  Limitation 
A-13 


Sequesterable  bdbe 
79.911 
58.894 

1.307.301 
1 .150.909 


51 .048 
20.419 

4.430 
3.544 

1  .007 
849 

t  .029 
914 

5.869 
4.7  13 

267. 748 

225.975 

land  research 

94 

94 

30.000 
24.000 

85.857 
66. 151 

341 .629 
304.309 

91 .733 
79.243 

9.339.052 

10.922.530 

371 .623 

2.560.966 

19.847.024 

1 .077.802 

I  1 .428,909 

968.532 

21 .969.985 


41 . 198 
39.468 

26.01 1 
22.83H 
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Account  Tit  Is 

Outlays 
Bursau  of  ths  Csn»u» 


S«quest«rabl«  Basa 
18.895 


Salariaa  and  axpanaaa 

(0e*-07>040 1-376)  Budgot  ikuthorlty 
401(C)  Authority- 
Outlays 

Pari od 1c  csnausaa  and  programa 

(06-07-0460-376)  Budgat  Authority 
Outlays 

Economic  and  Statistical  Analysis 


-Off.  Coll. 


Col  I 


rol  1 


-  -  -  ^^jpharlc 

Opsratlons.  raaaarch.  and  fad  Ht  las 
(06-48-1430-306)  Budgat  Authority 

401(C)  Authority — Off 

Outlays 
Coaatal  anargy  impact  fund 
(06-46-4315-462)  401(C)  Authority— Off 

Out laya 
Fadaral  ship  financing  fund,  fishing  vaasals 
(06-48-4417-376)  401(C)  Authority—Off.  Coll 

Ouarantasd  Loan  Limitation 

Out laya 
Flshsrman's  contlngancy  fund 
(06-48-6120-376)  Budgat  Authority 

Out laya 
Foraign  fishing  obaarvar  fund 
(06-48-6122-376)  eudgat  Authority 

Out laya 
Fisharlas  Promotional  Fund 
(06-4B-B 124-376)  Budgat  Authority 

Outlays 

sarvlcaa  program 

Budgat  Authority 

Out laya 

A-14 


Aviation  waathar 
(06-48-6105-306) 


99.921 

8.000 

66,930 

363,722 
278. 975 


Saiarlaa  and  aiipansaa 

(06-08-1500-376)  Budgat  Authority  33.765 

401(C)  Authority—Off.  Coll.  395 

Out laya  30.446 

Information  products  and  aarvlcas 
(06-08-6546-376)  Obligation  limitation  42.140 

Outiaya  28.718 

Intarnatlonal  Trada  Administration 

Oparatlona  and  administration  ■ 

(06-26-1260-376)  Budgat  Authority 

401(C)  Author1ty--0f f .  Coll 

Outlays 

gfcport  Admlnlstrstlon 

Oparatlona  and  administration 
(06-30-0300-376)  Budgat  Authority 

Outlays 
Minority  Buslnaaa  Davalopmant  Aqancy 


169.429 

10.316 

129.766 


38.889 
27.417 
tv  ausmaaa  Davalopmant  *«-«<-" 
Minority  buslnaaa  davalopmant 
(06-40-0201-376)  Budgat  Authority  41.411 

Outiaya  13.003 

UnltoB  Stataa  Traval  and  Tourism  Administration 

Saiarlaa  and  axpansas  — — ^— .^^— 

(06-44-0700-376)  Budgat  Authority  12.259 

401(C)  Authority— Off  .  Coll.  2)800 

Outiaya  11.866 

National  Ocaanic  and  Atmoapharic  Administration 


1.202.187 

14.778 

832.265 

7.280 
7.280 

3.000 

85.000 

3.000 

747 
710 

2.010 
1.932 

2.725 

1.501 

29,366 
29.366 


Account  Tit  la 

Patant  and  TrademarK  Office 


Sequesteratil  e  Base 


Saiarlaa  and  axpanses 
(06-51-1006-376)  Budget  Authority 

II  401(C)  Authority- 

M  Outlays 

National  Buraau  of  Standards 


-Off.  Con 


125.846 
160.476 
229.691 


Sclantlfic  and  tachnlcal  research  and  services 
(06-62-0500-376)  Budget  Authority  147.727 

Out  lays  1 14.04b 

Working  capital  fund 
(06-52-4650-376)  Budgat  Authority  «.)47 

Outlays  2.074 

National  Talacommunlcat ions  and  Information  Admin. 


Oapartmant 
Total 


planning  and 


Col  1 


Saiarlaa  and  axpansas 
(06-60-0550-376)  Budget  Authority 

Outlays 
Public  talacommuni cat  ions  facilities. 
(06-60-0551-503)  Budgat  Authority 

Outlays 
of  Commarca 

Budgat  Authority 

401(C)  Authority — Off 

Obligation  limitation 

Guarantaad  Loan  Limitation 

Outlays 

Oapartmant  of  Defensa — Military 

Operation  and  Maintenance 

Operation  and  malntananca.  Oafensa  agendas 
(07-10-0100-051)  Budgat  Authority 

Outlays 
Court  of  Military  Appeals.  Oafensa 
(07-10-0104-051)  Budgat  Authority 

Outlays 
Foreign  currency  fluctuations.  Defense 
(07-10-0801-051)  Unobligated  Balances — Defense 
Environmental  restoration.  Defense 
(07-10-0810-051)  Budget  Authority 

Outlays 
Humanitarian  Assistance 
(07-10-0819-051)  Budget  Authority 

Out  lays 
Oparatlon  and  malntananca.  Marine  Corps 
(07-10-1106-091)  Budgat  Authority 

Outlays 
Operation  and  malntananca.  Marine  Corps  Reserve 
(07-10-1107-051)  Budgat  Authority 

Outlays 
National  Board  for  the  Promotion  of  Rifle  Practice, 
(07-10-1705-051)  Budgat  Authority 

Outlays 
Oparatlon  and  maintenance.  Navy 
(07-10-1604-051)  Budgat  Authority 

Outlays 
Operation  and  sialntananca.  Navy  Reserve 
( 07- to*) 806-051)  Budgat  Authority 

Outlays 
Operation  and  maintenance.  Army 
(07-10-2020-091)  Budget  Authority 

Outlays 

A-15 


14.536 

1 1 .629 

const  ruCt 

22.  1  15 

2.565 

2.566.956 

206.748 

42. 140 

279.625 

1  .934.380 


7.459.2H7 
6,209,ab/ 

3.410 
2.831 

28  1 .905 

10.380 
6.228 

10,380 
7,526 


.900.925 
,31  1  .638 


72.31  1 
50, 183 
Army 

4,276 
3,078 

24,774, 743 
16,413,268 

966.885 
562,549 

22,014. .'JJ 
16,290.533 
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Account  Titia  Stiqu 

Operation  and  malntananca.  Army  National  Guard 
(07-10-2065-051)  Budgat  Authority 

Outlaya 
Oparatfon  and  malntananca.  Army  Raaarva 
(07-10-2080-OS1)  Budeat  Authority 

Outlaya 
Operation  and  malntananca.  Air  Forco 
(07-10-3400-0S1)  Budaat  Authority 

Outlaya 
Operation  and  malntananca.  Air  Forca  Raaarva 
(07-10-3740-051)  Budflat  Authority 

Outlaya 
Operation  and  maintenance.  Air  National  Guard 
(07-10-3840-051)  Budget  Authority 

Outlaya 

Procurement     

Procurement.  Defenaa  agenclea 
(07-15-0300-051)  Budget  Authority 

Unobligated  Balances — Defense 

Outlaya 
National  Guard  and  Reserve  Equipment 
(07-15-0350-051)  Budget  Authority 

Unobligated  Balances--Oefense 

Outlays 
Defense  Production  Act  purchases 
(07-15-0360-051)  Budget  Authority 

Unobligated  Ba1ancas--0efense 
Coastal  defense  augmentation 
(07-15-0380-051)  Budget  Authority 

Unobligated  Balances- 
Chemical  agents  and  munitions  destruct 
(07-15-0390-051)  Budget  Authority 

Unobligated  Balances- 
Outlays 
Procurement,  Marine  Corps 
(07-15-1109-051)  Budget  Authority 

Unobligated  Balances- 
Out  I  aye 
Aircraft  procurement.  Navy 
(07-15-1506-051)  Budget  Authority 

Unobligated  Balances — Defense 

Out laya 
Weapons  procurement ,  Navy 
(07-15-1507-051)  Budget  Authority 

Unobligated  Balances--Oefanse 

Outlaya 

converalon.  Navy 

Budgat  Authority 

Unobligated  Balances — Defense 

Outlaya 
Other  procurement ,  Navy 
(07-15-1810-051)  Budget  Authority 

Unobligated  Balances — Defense 

Outlaya 
Aircraft  procurement.  Army 
(07-15-2031-051)  Budget  Authority 

Unobligated  Balanres--Def ense 

Out  lays 
Mlaalle  procurement.  Army 

A-16 


-Defense 
Ion,  Defense 

-Defense 


Defense 


Shi pbu 1 1 d 1 ng  and 
(07-15-1611-051) 


esterabie  Base 

1.943.520 
1.452.781 

897.145 
645 , 944 

20.670.990 
15.596.261 

1.048.153 
807.078 

2,050.144 
1.650.366 


1.314.381 
410.951 
431.333 

1.245.600 

463.723 

51.280 

13.494 
18.200 

20.760 
4.000 

206.043 

31.751 

104.605 

1 .344.832 
304.981 
321.713 

9.884.146 
2, 174.692 
1.477.208 

6,190,652 

1,765,556 

716,059 

16.769.258 
9.736.176 
1.160.939 

5.058.653 

1.909.045 

714.189 

2.821.705 
547,687 
606.491 


Account  Title  Sequesterabi e  Bdse 

(07-15-2032-051)  Budget  Authority  2, 420.862 

Unobi  iu«>ited  Balances--Def ense  624. b7i 

Outlays  231.461 

Procurement  of  neapons  and  tracked  combat  vehicles.  Army 

(07-15-2033-051)  Budget  Authority  3.329.060 

Unobligated  Ba)ances--Def ense  i.OSB.842 

Outlays  193.068 

Procurement  of  ammunition.  Army 

(07-15-2034-051)  Budget  Authority  2,359.988 

Unobligated  Balances — Defense  179.121 

Outlays  863.297 

Other  procurement.  Army 

(07-16-2035-051)  Budget  Authority  5.291,949 

Unobligated  Ba1ancas--0ef ense  1.704,258 

Outlays  559.69/ 

Aircraft  procurement.  Air  Force 

(07-15-3010-051)  Budget  Authority  13,450.652 

Unobligated  Balances--Oef ense  6,102,810 

Outlays  1 .808.695 

Missile  procurement.  Air  Force 

(07-16-3020-051)  Budget  Authority  7,570.415 

Unobligated  Balances--Def ense  3.035.208 

Outlays  2,668,525 

Other  procurement.  Air  Force 

(07-15-3080-051)  Budget  Authority  6.315,238 

Unobligated  Ba1ances--0ef ensti  2.452,839 

Outlays  5.129.912 

Research,  Development.  Test,  and  Evaluation 


OS 

o 


Research,  development,  test,  and  evaluation,  Oefens 
(07-20-0400-051)  Budget  Authority 

Unobligated  Balsnces--Def ense 

Out  lays 
Developmental  test  and  evaluation.  Defense 
(07-20-0450-051)  Budget  Authority 

Unobligated  Balances--Oef ense 

Outlays 
Operational  test  and  evaluation.  Defense 
(07-20-0460-051)  Budget  Authority 

Unobligated  Balances — Defense 

Out  lays 
Research,  development,  test,  and  evaluation.  Navy 
(07-20-1319-051)  Budget  Authority 

Unobligated  Balances--Def ense 

Out  lays 
Research,  development,  test,  and  evaluation.  Army 
(07-2D-2040-051 )  Budget  Authority 

Unobligated  Balances  —  Defense 

Outlays 
Research,  development,  test,  and  evaluation.  Air  Fo 
(07-^0-3600-051)  Budget  Authority 

Unobligated  Balances--Def ense 

Outlays 

Military  Construction 

Military  construction.  Defense  agencies 
(07-25-0500-051)  Budget  Authority 

Unobligated  Balances--Oef ense 

Outlays 

North  Atlantic  Treaty  Organization  infrastructure 
(07-25-0804-051)  Budget  Authority 

A-17 


e  agencie 
7.852. 192 
589, 149 
4,431  .  70'J 

189.036 
32. 192 
57,519 

72,889 
14.044 
33.826 

9.856.364 

485.396 

5,315.665 

4.883.209 
333.913 

2.608.561 
rce 
15,584,044 

1 ,739,669 

8, 176.793 


574.415 
264,985 
151 .092 

400.668 
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Account  Htl«  S«qui 

UnobH0«t«d  Balances — Oafansa 
Military  construction.  Navy 
(07-2S-120S-0S1)  SudMt  Authority 

UnatoMgato*  ealancas--Dafanss 

Outlays 
MIMtsry  coi«at ruction.  Naval  Ratarva 
(07-25-1 ^3S-0S1)  tudfat  Authority 

Unebli«ata«  Balancas--Dafonso 

Outlaya 
Military  construction,  Army 
(07-|frtOfO-efl)  BwdBat  JUitharlty 

UnabllaaCatf  •alaneas«'-Oafansa 

Outlaya 
Military  «anstruct1on.  Arsiy  Natlanal  Guard 
(•7'2S-26aS'0it)  Budsct  Authority 

UnobllMtad  Ba1ancos--6efensa 

Ositlaya 
Military  canatructlon,  Amty  Rooorva 
(07-li'20d«'0ll)  BudBot  Authority 

Unot>llB«tod  Batancas'-Oafansa 

Outlaya 
Military  eonatructlan.  Air  Farca 
(0?«SB*93OO*08l)  Bwdgat  Autharlty 

Unabllfatad  Balancas — 5afansa 

Outlaya 
Nitltary  ctnstrvctlan.  Air  Forca  Rosorva 
(07-tl>373O'>0B1)  Budaat  Autharlty 

MnabllBbtad  Balancaa--Oafansa 

Outlaya 
Military  c«natru<t1an.  Air  National  Guard 
(07-2S-3g30-0SI)  Budgat  Authority 

UnabllSdtad  u«lancas--Dafansa 

Outlaya 


Faillv  Housing. 
Faailly  hauainf,   Ar 


starabia  Bass 
183. B39 

1.477.521 
706.691 
436.822 

76.539 
23.383 
14.988 

1.307.884 
431.691 
469,686 

191.412 
13.137 
28.637 

98,714 
19.102 
17.672 

I.2S9.420 
734.068 
318.998 

82.313 
30.439 
n.939 

1S7.121 
40.7S8 
19.788 


li 


Inf.  Arsiy 
(07>)0»0702-OS1)  BudBat  Authority 

Unabllgatad  Balancas--Oafansa 

Outlaya 
FsMlly  hauainf.  Navy  and  Marina  Corps 
(e7-90*e70a<'OBI)  Oudeat  Authanty 

unebllBBtad  Balancas— o«f ansa 

Outlaya 
family  housing.  Air  Ferca 
(07-30-0704-051)  Budgat  Authority 

Unobllgatad  Balancas— Oafansa 

Outlaya 
FmIIv  housing,  Oafanaa  agandaa 
(07-30-0706-051)  Budgat  Authority 

Unobllgatad  Balancas— Oafansa 

Outlaya 

A^  dqulpaant  aanagasMnt  fund 


(0T-40-M 10-011)  unobllgatad  Balancas— Oafansa 

7Jl*?2*'  ?!'!?•?  **»enpn«  trsnaactien  fund 
(07-40-4550-051)  Budgat  Authority 

Unabllggtad  Balancas— Oaf anaa 

Outlaya 
Mauy  stoek  fund 

(07-40-4611*051)  BudBat  Authority 

A-lt 


1.671.824 

105.841 

1.024.486 

796,853 

96.266 
356.162 

874.889 

79.137 
490.280 

21.487 

1.461 

13.610 


56.479 

10,380 

423.501 

21.599 

341.917 


Account  Title 

Out Isys 
Air  Fores  stock  fund 
(07-40-4921-051)  Budget  Authority 

Outlays 
Defense  stock  fund 
(07-40-4961-051)  Budget  Authority 

Outlays 
Army  stock  fund 
(07-40-4991-061)  Budgat  Authority 

Outlays 
Department  of  Defense — Military 
Total  Budget  Authority 

Unobligated  Balances — Defense 

Outlays 
Daeartmant  of  Oafanaa--Clvii 


Sequesterable  Base 
1  12.833 

234. 59S 
77.416 


137.639 
45,421 

200.549 
66 . 1 8 1 

219.790,344 

39.210,977 

102,401 , 120 


^ematerlal    OoansasT  ArgJT 

Salaries  and  e«panses 
(08-05-1805-705)    Budget    Authority 

Outlays 
Corps   of   Eno1naera--C1v1l 


e.sri;i 
6,361 


■lood  control.  Mlaalaslppi  Rivar  and  tributaries 

(08-10-3112-301)  Budget  Authority  337,980 

401(C)  Author1ty--0ff .  Coll.             250 

Outlays  277,394 

General  Investigations 

(08-10-3121-301)  Budget  Authority  142.405 

Outlays  98!b29 

Construction,  general 

(08-10-3122-301)  Budget  Authority  1.107.268 

401(C)  Author1ty--0ff .  Coll.             'i60 

Outlays  742.029 

Operation  and  maintenance,  general 

(08-10-3123-301)  Budget  Authority  1,184,714 

401(C)  Authority— Off .  Coll.           4,565 

Outlays  967.878 

Operation  and  maintenance,  general 

(06-10-3123-303)  Budget  Authority  15.000 

Outlays  11)700 

General  expenses 

(08-10-8124-301)  Budgat  Authority  120.000 

Outlays  geiuuu 

Flood  control  and  coastal  emergencies 

(08-10-3125-301)  BudBat  Authority  20,000 

Ganaral  regulatory  functions 
(06-10-3126-301)  Budgat  Authority  60,427 

Outlays  50! 154 

Inland  Mataroaya  truat  fund 
(08-10-8861-301)  Budgat  Authority  77  4^7 

Outlays  51.887 

Rivers  and  harbors  contributed  funds 

(08-10-8662-301)  Outlays  157  419 

Harbor  sialntananca  trust  fund 
(0B-10o8BB3-B01)  Budgat  Authority  wj  OOO 

Outlays  MiigSO 

Rarmanent  appropriations  (water  resources) 
(08-10-6921-301)  Obligation  limitation  3,000 

Outlays  '  4s 

Rermanent  appropriations 

(08-10-9921-806)  Obligation  limitation  e  000 

A-19 
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Account  Title 

Sold<»r»'  ■nd  Airm«n'«  Home 


S«qusst«rabl«  Bat* 


Operation  and  maintenance 

(08-20-8931-705)  Budget  Authority  37.769 

401(C)  Author1ty--0ff .  Coll.  144 

Outlays  33.192 

Capital  outlay 

(08-20-8932-705)  Budget  Authority  16.032 

Outlay*  321 

Forest  &  Wildlife  Conservation.  Mil.  Reservations 


Wildlife  conservation 
(08-30-5095-303)  401(C)  Authority 

Outlays 
Forest  products  proaram 
(08-30-5285-302)  401(C)  Authority 

Outlays 
Department  of  Oef ense--C1 v1 1 
Total  Budget  Authority 

401(C)  Authority 

401(C)  Authority— Off . 

Obligation  limitation 

Outlays 
Department  of  Education 


Col  I 


2.0S0 
1.800 

2.000 
2.000 

,298,615 
4.050 
5.119 
9.000 

.658.962 


Office  of  Elementary  and  Secondary  Education 

Indian  education 

(18-10-0101-501)  Budget  Authority  68.888 

Outlays  10.101 

Impact  aid 
(U-10-0102-501)  Budget  Authority  735.398 

Outlays  585.854 

Compensatory  education  for  the  disadvantaged 
(16-10-0900-501)  Budget  Authority  4.501.332 

Outlays  540.160 

School  Improvement  programa 
(18-10-1000-501)  Budget  Authority  1.079.644 

Outlaye                              129.581 
Off,  of  Bilingual  Ed.  &  Minority  Languages  Affairs 


Immlgrent  and  refugee  education 
(18-15-1300-501)  Budget  Authority 

Out laya 
Office  of  Special  Education  t  Rehabilitative  Svcs. 


Education  for  th 
(18-20-0300-501) 

Vocational  rehab 
(18-20-0301-506) 


Special  Instltut 
(18-20-0604-501) 

Special  Instltut 
(18-20-0604-502) 

Promotion  of  edu 
(18-20-8893-501) 

Office  of  Vocati 


e  handicapped 

Budget  Authority 

Out laya 
1 1 Itatlon 

Budget  Authority 

Budget  Authority — ASI 

Out  lays 
Ions  for  the  handicapped  (APHB) 

Budget  Authority 

Out  lays 
Ions  for  the  hendlcapped  (Gallaudet) 

Budget  Authority 

Outlays 
cation  for  the  blind 

401(C)  Authority 

Out  lays 
one  I  and  Adult  Education 


199.038 
23.885 


.940.042 
239.830 

218.914 

62.078 

216.364 

5.466 
5.466 

97.353 
93.260 

10 

5 


Vocational  and  a 
(18-30-0400-501) 


du I t  educet Ion 
Budget  Authority 
A-20 


1.043.767 


Account  Title 

401(C)  Authority 
Outlays 
Office  of  Postsecondary  Education 


Sequesterable  Base 
7.  146 
126, 1 10 


Student  financial  assistance 

(18-40-0200-502)  Budget  Authority  5. 

Outlays  1, 

Higher  education 
(18-40-0201-S02)  Budget  Authority 

Outlays 
College  construction  loan  Insurance 
(18-40-0210-502)  Budget  Authority 

Out  lays 
Guarahteed  student  loans 
(18-40-0230-502)  Budget  Authority-Spec.  Rules 

Outlays 
College  housing  and  academic  facilities  loans 
(18-40-0242-502)  Budget  Authority 

Outlays 
Howard  University 
(18-40-0603-502)  Budget  Authority 

Outlays 
Colleoe  housing  loans 
(18-40-4250-502)  401(C)  Author  1 ty--0ff .  Coll. 

Outlays 
Office  of  Educational  Research  and  Improvement 
Libraries 
(18-50-0104-503)  Budget  Authority 

Outlays 
Education  research  and  statistics 
(18-50-1100-503)  Budget  Authority 

Outlays 
Departmental  Management 


755.494 
.071 ,247 

554,781 
82.463 

19,876 
19,876 

46,677 
37.342 

64,596 
1,675 

178,747 
171,255 

753 
678 


140,222 
49,287 

70,092 
30, 140 


Office  for  Civil 
(18-80-0700-751) 


61,269 
50,853 
education  aids) 

253,215 
210, 168 


Department 
Total 


Author  1 ty 
Author  1 ty-- 
Authority-- 
Authorl ty 
Authorl ty-- 


ASI 
Spec . 


Rules 


Off.  Coll 


16. 


3, 


988,334 

62,078 

46.677 

7,  158 

753 

695.600 


Rights 

Budget  Authority 

Outlays 
Salaries  and  expenses  (Research  and  general 
(18-80-0800-503)  Budget  Authority 

Outlays 
of  Education 

Budget 

Budget 

Budget 

401(C) 

401(C) 

Out  lays 

Department  of  Energy . 

Atomic  Energy  Defense  Activities 

Atomic  energy  defense  activities 

(19-10-0220-053)  Budget  Authority  8.100,0UU 

Unobligated  Bel ances--Def ense         47,617 

Outlays  5.051,523 

Enerpv  Programs 

Geothermal  resources  development  fund 

(19-20-0206-271)  Budget  Authority  75 

Outlays  75 

Federal  Energy  Regulatory  Commission 
(19-20-0212-276)  Budget  Authority  108.760 

Outlays  92.44b 

Fossil  energy  research  and  development 
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Account  Title 

(19-20-0213-271)  Budget  Authority 

Out  lays 
Energy  conservation  (Energy  conservation) 
(19-20-0215-272)  Budget  Authority 

Out  lays 
Energy  Information  administration       , 
(19-20-0216-276)  Budget  Authority 

Out  lays 
Economic  regulation 
(19-20-0217-276)  Budget  Authority 

Outlays 
Strategic  petroleum  reserve 
(19-20-0218-274)  Budget  Authority 

Outlays 
Naval  petroleum  and  shale  reserves 
(19-20-0219-271)  Budget  Authority 

Outlays 
General  science  and  research  activities 
(19-20-0222-251)  Budget  Authority 

Outlays 
Energy  supply,  R&O  activities 
(19-20-0224-271)  Budget  Authority 

Out  lays 
Uranium  supply  and  enrichment  activities 
(19-20-0226-271)  Budget  Authority 

Outlays 
SPR  petroleum 
(19-20-0233-274)  Budget  Authority 

Outlays 
Emergency  preparedness 
(19-20-0234-274)  Budget  Authority 

Outlays 
Clean  Coal  Technology 
(19-20-0235-271)  401(C)  Authority 

Outlays 
Nuclear  waste  disposal  fund 
(19-20-5227-271)  Budget  Authority 

Outlays 
Power  Marketing  Administration 


Sequesterable  Base 
339.400 
135.760 

379.960 
75.992 

63.337 
41.170 

22.648 
14.268 

170.849 
93.967 

165.643 
91.103 

922.116 
700.808 

2.142.326 
1.071.163 

1.133.080 
985.780 

456 . 294 

319.406 

6.503 
5.202 

525.000 
52.500 

369.832 
184.916 


Sequesterao le  Base 
403.665 
242, 199 


Operation  and  malntenanca.  Southaastarn  Power  Administration 
(19-50-0302-271)  Budget  Authority  1.165 

Outlays  1.025 

Operation  and  maintenance.  Southwastarn  Power  Administration 
(19-50-0303-271)  Budgat  Authority  5.210 

Outlays  4.585 

Operation  and  maintenance.  Alaska  Power  Administration 
(19-50-0304-271)  Budget  Authority  765 

Outlaya  673 

Bonneville  Power  Admlnlatrat Ion  fund 
(19-50-4045-271)  401(C)  Authorl ty— Of f .  Coll.  50.000 

Outlays  97.500 

Colorado  river  basins  power  market Ing  fund.  WAPA 
(19-50-4452-271)  401(C)  Authority—Off.  Coll.  7.668 

Outlays  7.668 

Construction,  rehabilitation,  operation  and  nalntananca.  WAP 
(19-50-5068-271)  Budget  Authority  37,151 

Outlays  32.693 

Departmental  Administration 

Departmental  administration  (Energy  information.  poHcy.  i  r 

A-?2 


14, 


Account  Title 

(19-60-0228-276)  Budget  Authority 

Out  lays 
Department  of  Energy 
Total  Budget  Authority 

401(C)  Authority 

401(C)  Authority — Off.  Coll. 

Unobligated  Balances--0ef ense 

Outlays  9 

Department  of  Health  and  Human  Services 

food  and  Drug  Administration 

Program  expenses 

(09-10-0600-554)  Budget  Authority 

Outlays 
Buildings  and  facilities 
(09-10-0603-554)  Budget  Authority 

Outlays 
Revolving  fund  for  certification  and  other  services 
(09-10-4309-554)  401(C)  Author  1 ty— Of f .  Coll. 

Out  lays 

Health  Resources  and  Services 

Health  resources  and  services  (health  care  services) 
(09-15*0350-551)  Budget  Authority 

Budget  Authority — Spec.  Rules 

401(C)  Authority — Off.  Coll. 

Direct  Loan  Limitation 

Outlays 
Health  rasourcas  and  services  (education  and  training 
(09-15-0350-553)  Budget  Authority 

Outlays 

Indian  Health 

Tribal  and  Federal  Health  Services 

(09-17-0390-551)  Budget  Authority  72.032 

Budget  Authority — Spec.  Rules  18.277 

401(C)  Authority — Spec.  Rules  774 

I  Outlays  76.243 

Indian  health  facilities  2%  split  (G-R-H) 
(09-17-0391-551)  Budget  Authority — Spec.  Rules  1.298 

Outlays  325 

Centers  for  Disease  Control 


828.779 

525.000 

57.668 

47,617 

302.422 


505.88'J 
440, 1 18 

1  .505 
978 

3.187 
3.  187 


937.037 

9.270 

375 

993 

566,135 

I 

216,831 
65,049 


Disease  control  T 
(09-20-0943-551) 


Health  care  services) 
Budget  Authority 
401(C)  Authority— Off  . 
Outlays 

Health  research) 
Budget  Authority 
Outlays 
National  Institutes  of  Health 


Coll 


Disease  control  ( 
(09-20-0943-552) 


731 ,522 

I  .005 

447,233 

72.587 
52,988 


National  Library 
(09-25-0807-552) 

National  Library 
(09-25-0807-553) 

John  E.  Fogarty  I 
(09-29-0819-552) 

Buildings  and  fac 
(09-25-0838-552) 


of  Medicine  (Health  research) 

Budget  Authority  22.893 

Outlays  14.651 

of  Medicine  (Education  and  training) 
Budget  Authority  48,024 

Outlays  30,735 

ntsrnational  Center 

Budget  Authority  I6,30i 

Outlays  9,292 

11  it  lea 

Budget  Authority  49.689 

Outlays  13,913 
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Account  T1t1«  S«qu«st«rabl«  Ba>« 

National  Inatltuta  on  Aging  (Haalth  rasaarch) 
(09-25-0B43-SS2)  Budgat  Authority  193.706 

Outlaya  63.923 

National  Instltuta  on  Aging  (Education  and  training) 
(09-25-0843-553)  Budgat  Authority  8.762 

Outlaya  4.118 

Nat.  Inst.  Child  Haalth  and  Human  Davalopmant  (Haalth  raaaar 


396.141 

184.668 

tralnln 

16.209 

1.621 

59.086 
28.952 

5.518 
5.242 

380.769 
178.961 

2.331 
117 

1  .492.854 

10 

627.009 

34.344 
687 


(09-25-0844-552)  Budgat  Authority 

Outlaya 
Nat.  Inst.  Child  Haalth  and  Human  Davalopmant  (Ed. 
(09-25-0844-553)  Budgat  Authority 

Outlaya 
Offica  of  tha  Olractor  (Haalth  rasaarch) 
(09-25-0846-552)  Budgat  Authority 

Outlays 
Offica  of  tha  Olractor  (Education  and  training) 
(09-25-0846-553)  Budgat  Awtharlty 

Outlaya 
Rasaarch  rasourcaa  (Haalth  raaaarch) 
(09-25-0848-562)  Budgat  Authority 

Outlaya 
Rasaarch  raaourcaa  (Education  and  training) 
(09-26-0848-563)  Budgat  Autharlty 

Outlaya 
National  Cancar  Instltuta  (Haalth  rattarch) 
(09-25-0849-552)  Budgat  Authority 

401(C)  Author1ty--0f f .  Coll. 

Outlaya 
National  Cancar  Inatltuta  (Education  and  training) 
(09-25-0849-953)  Budgat  Authority 

Outlaya 

National  Instltuta  of  (*anaral  Madlcai  Sdancas  (Haalth  rasaa 
(09-25-0651-552)  Budgat  Authority  586.718 

Outlaya  222.953 

National  Instltuta  of  Qanaral  Madlcai  Sdancas  (Ed.  t  traini 
(09-25-0851-553)  Budgat  Authority  70.130 

Outlaya  7.714 

National  Instltuta  of  Envl ronmantal  Haalth  Sdancas  (Raaaarc 
(09-26-0662-552)  Budgat  Authority  214.766 

Outlaya  122.417 

National  Instltuta  of  Envl ronmanta I  Haalth  Sdancas  (Ed.fttra 
(09-25-0862-553)  Budgat  Authority  9.642 

Outlays  2.314 

National  Haart.  Lung  and  Blood  Instltuta  (Haalth  rasaarch) 
(09-25-0872-552)  Budgat  Authority  959.938 

Outlaya  364,777 

National  Haart,  Lung  and  Blood  Instltuta  (Education  &  traini 
(09-25-0872-553)  Budgat  Authority  43.031 

Outlaya  l!72l 

National  Instltuta  of  Dantal  Rasaarch  (Haalth  rasaarch) 
(09-25-0873-552)  Budgat  Authority  125.653 

Outlaya  60.314 

National  Instltuta  of  Oantal  Rasaarch  (Education  and  tralnln 
(09-25-0873-553)  8udgat  Authority  5.742 

Outlaya  3,158 

National  Instl.  of  Olabataa.  and  Olgastlva  and  Kidnay  Disaas 
(09-25-0884-552)  Budgat  Authority  533,034 

Outlaya  17o!57i 

National  Instl.  of  Olabataa,  and  Olgastlva  and  Kidnay  Olaaaa 

A-24 


Saquastarab 


Account  Titia 

(09-25-0884-553)  Budgat  Authority 

Outlays 
National  Inatltuta  of  Allergy  &  Infectious  Diseases  ( 
(09-25-0885-552)  Budgat  Authority 

Outlays 
National  Inatltuta  af  Allargy  t   Infectious  Diseases  ( 
(09-25-0885-553)  Budgat  Authority 

Outlays 
National  Inatltuta  of  Neurological  &  Communicative  Oi 
(09-25-0886-652)  Budget  Authority 

ij  401(C)  Author1ty--0f f .  Coll. 

II         Outlays 
National  Inatltuta  of  Neurological  ft  Coimnuntcat 1 va  01 
(09-25-0866-553)  Budget  Authority 

Outlays 
National  Eya  Inatltuta  (Haalth  research) 
(09-25-0187-552)  Budget  Authority 

Outlays 
National  Eya  Institute  (Education  and  training) 
(09-25-0887-653)  Budget  Authority 

Outlays 
National  Ina.  of  Arthritis  and  Musculoskeletal  and  Sk 
(09-25-0888-552)  Budget  Authority 

Out  lays 
National  Ins.  of  Arthritis  and  Musculoskeletal  and  Sk 
(09-25-0688-553)  Budget  Authority 

Out  lays 
National  Canter  for  Nursing  Research 
(09-25-0689-552)  Budget  Authority 

Out laya 
National  Center  for  Nursing  Research 
(09-25-0889-553)  Budget  Authority 

Out  lays 
Alcohol. Qrug  Abuse,  &  Mental  Health  Administration 
Federal  subsidy  for  St.  Elizabeths  Hospital 
(09-30-1800-561)  Budgat  Authority 

Outlays 
Alcohol,  drug  abuse,  and  mental  health  ()-ie<ilth  care  s 
(09-30-1361-551)  Budgat  Authority 

Out  lays 
Alcohol,  drug  abuse,  and  maKlal  liaaltli  (Hadltti  i  «>•«■ 
(09-30-1361-552)  Budget  Authority 

Out  lays 
Alcohol,  drtig  abusO.  and  mental  health  (Education  and 
(09-30-1361-553)  Budget  Authority 

Out  lays 
Office  qf  Assistant  Secretary  for  Health 


le  Base 
22,61  I 
4.522 
Researc 
650.245 
221 .083 
Ed.&tra 
13.54b 
1  .897 
soraers 
540,517 
12 
183.788 
soraers 
15.165 
4.398 

227.580 
75, 102 

6,  I  13 
I  .528 

in  Dise 

147,233 

47.  1  14 

in  Di  se 

6,  153 

1  .  ?3i 


CO 

I 


21 

1  , 

3, 
1 


2S0 
703 

009 
352 


69,  153 
69. 153 
erv  i  ces 
772.32/ 


509, 
cl.) 
612, 
545, 


73ti 

791 
384 


traini 
42,236 
33,366 


Public  health  service  management (Health  care  services) 

(09-37-1101-551)  Budget  Authority  40,728 

11  401(C)  Authority — Off.  Coll.  25 

I         Outlays  24,055 

Public  haalth  service  management  (Health  research) 

(09-37-1101-552)  Budget  Authority  70.982 

Outlays  48.268 

Haalth  Ore  Financing  Administration 


Program  management  (Health  care  services) 
(09-38-0511-551)  Budget  Authority 

Out  lays 
Program  management  (Health  research) 
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Account  Titl* 
(09-38-0511-552) 


Fadara)  hospital 
(09-38-8005-571) 


Budgat  Authority 

Outlays 
Fadaral  supplamantary  aiadlcal  Insuranca  trust  fund 
(09-38-8004-571)  Oblleatton  limitation 

Obllgat.  Unit. — Spac.  Rulas 

Outlaya 

Insuranca  trust  fund 

Obligation  limitation 

Obllgat.  limit. — Spac.  Rulas 

Outlaya 
Catastrophic  haalth  and  drug  Insuranca  fund 
(09-38-8804-571)  Obligation  limitation 

Obllgat.  limit. --Spac.  Rulas 

Outlays 

Social  Sacurltv  Administration 

Supplamantat  sacurlty  Incoma  program 
(09-60-0406-609)  Budgat  Authority 

Outlays 
Spaclal  banaflts  for  disablad  coal  minara 
(09-60-0409-601)  Budgat  Authority 

Out  1 aya 

Family  Support  Administration 

Program  administration      ~~~~~ 
(09-70-1500-609)  Budgat  Authority 

Outlays 
Family  aupport  paymant  to  Statas  (CSE) 
(09-70-1501-609)  Budgat  Authority 

Out  I aya 
LOH  Incoma  homa  anargy  asslstanca 
(09-70-1502-609)  Budgat  Authority 

Out  I aya 
Rafugaa  and  Entrant  Asslstanca 
(09-70-1503-609)  Budgat  Authority 

Outlaya 
ComnHinlty  sarvlcas  block  grant 
(09-70-1504-506)  Budgat  Authority 

Outlaya 
Work  Incontlvas 
(09-70-1505-504)  Budgat  Authority 

Outlaya 
Intarim  asslstanca  to  Stataa  for  lagallzatlon 
(09-70-1508-506)  Obligation  limitation 

(Kit  lays 

Human  Davalopmant   Sarvlcaa 

Soda)   aarvlcas  block  grant 


Saquastarabia  Bass 
9.936 
7.950 


.248,650 

340.000 

.419.896 

.161.379 

970.000 

.951.607 

112. 400 

9.630 

122.030 


837.050 
837.050 

6.822 
6.822 


82.879 
68.790 

1.153.000 
1.153.000 

1.590.050 
1.446.946 

360.116 
230.475 

396.817 
273.010 

96.068 
90.304 

645.000 
206.400 


(09-80-1634-506)  Budgat  Authority 

Outlaya 
Human  davalopmant  aarvlcsa 
(09-60-1636-506)  Budgat  Authority 

Outlays 
Paymants  to  Stata  for  foatar  caro  and  adoption 
(09-80-1645-506)  Budgat  Authority— Spac.  Rulas 

Outlaya 
Oapartmantal  Mananamant 
Canaral  Oapartmantal  managamant 
(09-90-0120-609)  Budgat  Authority 

Outlaya 
Policy  rassarch 

(09-90-0122-609)  Budgat  Authority 

A-26 


2.700.000 
2.619.000 

2.549.800 
1.453.386 
aaslstanca 

5.132 
3.683 


71.234 
53.426 

B.064 


Off  lea  for  Clwl 1 
(09-90-0135-751) 


Office 
(09-90 


Account  Tltls 

Out  lays 
Offica  of  tha  Inspactor  General 
(09-90-0128-609)  Budget  Authority 

Outlays 

Rights 

Budget  Authority 

Outlays 
of  Consumer  Affairs 
0137-506)  Budget  Authority 

Outlays 
Department  of  Health  and  Human  Services 
Total  Budget  Authority 

Budget  Authority-Spec 

401(C)  Author1ty--0f f . 

401(C)  Author1ty--Spec 

Obligation  limitation 

Obllgat.  limit. — Spec. 

Direct  Loan  Limitation 

Outlays 
<h  and  Human  Services  -  Social  Securit 


Heal 


SequesterabI e  Base 
3.03tt 

37.631 
28.223 

17.217 
15.640 

1.750 
1  .62b 

21.082.913 

Rules         33.977 

Coll.  4,614 

Rules  774 

3. 167,429 

Rules        1.319.630 

993 

17.572.694 


Social  Security" 


Federal  old-age  and  survivors  Insurance  trust  fund 
(16-05-8006-651)  Obligation  limitation 

Outlays 
Fadaral  disability  Insurance  trust  fund 
(16-05-8007-651)  Obligation  limitation 

Out  lays 
Haalth  and  Human  Services  -  Social  Security 
Total  Obligation  limitation 

Outlays 

Department  of  Housing  and  Urban  Development 

Housing  Programs 

Housing  counseling  assistance 

(25-02-0156-506)  Budget  Authority 

Subsidized  housing  programs  (Community  development) 

(25-02-0164-451)  Budget  Authority 

Out  leys 
Subsidized  housing  programs  (Housing  assistance) 
(25-02-0164-604)  Budget  Authority 

Outlays 
Con0regata  aarvlcaa  program 
(25-02-0178-604)  Budget  Authority 
Supportive  housing  demonstration  program 
(25-02-0188-604)  Budgat  Authority 
Rental  housing  aaslstanca  fund 
(25-02-4041-604)  401(C)  Author  1 ty--0ff .  Coll. 

Outlays 
Nonprofit  sponsor  aaslstanca 
(25-02-4042-604)  Direct  Loan  Limitation 
Federal  Houaing  Administration  fund 
(25-02-4070-371)  401(C)  Author  1 ty— Of f .  Coll. 

Obligation  limitation 

Direct  Loan  Llmitatiun 

Guaranteed  Loan  Limitation 

Outlays 
Housing  for  tha  elderly  or  handicapped  fund 
(25-02-4115-371)  Budget  Authority 

Direct  Loan  Llmitatiun 

Outlays 

A-27 


1  ,283,05U 
1,067.888 

432.972 
372.696 

1  .716,030 
1  .440.784 


3.4H8 
I 

209,670 
20.760 

7.979,526 
29.753 

4.384 

66,692 

50.000 
50,000 

996 

541.682 

371 .741 

82.284 

99.648.000 

938.423 

3.967 

587. ^/h 

3.907 
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Account  Tit  I* 
Interstate  land  salas 
(25-02-5270-376)  401(C)  Authority 

Out  lays 
Manufactured  home  Inspection  and  monitoring 
(25-02-5271-376)  401(C)  Authority 

Out  lays 

Public  and  Indian  Housing  Programs 

Pavnents  for  operation  of  low  income  housing  projects 
(25-03-0163-604)  Budget  Authority  i 

Out  I  ays 
Government  National  Mortgage  Association 


Sequestarable  Base 

600 
600 


6,475 
4.460 


Account  Title 


505.100 
692,346 


48,877 

,800,000 

48.877 


Guarantees  of  mortgage-backed  securities 
(25-04-4238-371)  401(C)  Authorl ty--0f f .  Coll. 

Guaranteed  Loan  Limitation        146 

Out  lays 

Community  Planning  and  Development 

Community  development  grants  

(25-06-0162-451)  Budget  Authority  2,989.440 

Guaranteed  Loan  Limitation  M9  SOO 

Outlays  1191578 

Urban  development  action  grants 

(25-06-0170-451)  Budget  Authority  224  208 

Urban  homesteading  ' 

(25-06-0171-451)  Budget  Authority  14  947 

Outlays  14)947 

Assistance  for  solar  and  conservation  Improvements 
(25-06-0179-272)  Budget  Authority  1,765 

Outlays  '  35 

Emergency  shelter  grants  program 
(25-06-0181-604)  Budget  Authority  g  304 

Outlays  4*152 

Sehabi I i tat  ion  loan  fund 

(25-06-4036-451)  401(C)  Author i ty--Off .  Coll.  30,000 

Direct  Loan  Limitation  881230 

Outlays  30000 

Policy  Development  and  Research 

Research  and  technology  ' ~ 

(25-28-0108-451)  Budget  Authority 
Out  lays 

Fair  Housing  and  Equal  Opportunity 

Fair  houaing  assistance 

(25-29-0144-751)  Budget  Authority 
Out  lays 

Management  and  Administration 

Salaries  &  expenses,  inci .  transfer 


17, 139 
5.142 


4,98e 
1,993 


(25-35-0143-451)  Budget  Authority 

Out  lays 
Salaries  &  expenses,  Ihcl.  transfer 
(25-35-0143-604)  Budget  Authority 

Outlays 
Salaries  &  expenses,  incI .  transfer 
(25-35-0143-751)  Budget  Authority 

Out  lays 
Department  of  Housing  and  Urban  Development 
"■"o**'  Budget  Authority 

401(C)  Authority 
401(C)  Author1ty--0f f .  Coll 
Obligation  limitation 
Direct  Loan  Limitation 
A-28 


of funds (CommunTi 


ty  dev. 
184.081 
150,946 
of  funds  (Public  assist. 
108,386 
88.877 
of  funds  (Federal  Ian  ac 
31,847 
26, 1  15 


13 


.357,932 

7.075 

670.559 

371 .741 

758.785 


Guaranteed 
Out  lays 
the  Inter ior 


Sequest 

Loan  Limitation 


Department  of 

Bureau  of  Land  Management _" 

Management  of  lands  and  resources 
(10-04-1109-302)  Budget  Authority 

Construction  and 
(10-04-11 10-302) 

Payments  in  lieu 
( 10-04-1 1 14-806) 


•rabie  Base 
246,597.500 
2.230.91  I 


Service  charges, 
(10-04-5017-302) 


Out  lays 

access 

Budget  Authority 

Outlays 

of  taxes 

Budget  Authority 

Out  lays 
Oregon  and  California  grant  lands 
(10-04-1116-302)  Budget  Authority 

Out  lays 
Special  acquisition  of  lands  and  minerals 
(10-04-1117-302)  401(C)  Authority 

deposits,  and  forfeitures 

Budget  Authority 

Outlays 
Land  acquisition 
(10-04-5033-302)  Budget  Authority 

Outlays 
Operation  and  maintenance  of  quarters 
(10-04-5048-302)  401(C)  Authority 

Out  lays 
Range  improvements 
(10-04-5132-302)  Budget  Authority 

Outlays 
Miscel laneoua  permanent  appropriations 
(10-04-9921-302)  Obligation  limitation 

Out  lays 
Miscellaneous  permanent  appropriations 
(10-04-9921-806)  Obligation  limitation 

Minerals  Management  Service 

Leasing  and  royalt  management 
(10-06-1917-302)  Budget  Authority 

Out  lays 
Payments  to  states  from  receipts  under  Mineral 
(10-06-5003-806)  ObligMtion  limitation 

Out  lays 


523. 9?2 
457.384 

3.580 
895 

106,990 
108.990 

61.359 
45.406 

1,308 

7,543 
5.340 

9.233 
4.580 

250 
208 

8.5Ub 
5.376 

6.5UU 
4.758 

81.510 


Office  of  Surface  Mining  Reclamation  g.  Enforceme 
Regulation  and  technology 
(10-08-1801-302)  Budget  Authority 

Out  lays 
Abandoned  mine  reclamation  fund 
(10-08-5015-302)  Budget  Authority 

Out  lays 

Bureau  of  Reclamation 

Loan  program 
(10-10-0667-301) 


176.967 
1 15,029 

easiny  Act 

427,  hi'!) 
427.b;.'9 

nt  .  . 


108.216 
63.090 

214.610 
59.447 


Budget  Authority 

Direct  Loan  Limitwtien 

Out  lays 
Construction  program 
(10-10-0684-301)  Budget  Authority 

401(C)  Author! ty- -Oft .  Col 

Out  lays 
Lower  Colorado  River  basin  development  fund 

A-29 


26,022 
27,766 
16.004 

712.305 

3.  QUO 

601  .336 
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Account  TU1«  SequBsteri 

(10-10-4079-301)  401(C)  AutriorUy--Of  f  .  Coll. 

Out  lay* 
Upp«r  Colorado  River  basin  fund 
(10-10-4081-301)  401(C)  Author1ty--0ff .  Coll. 

Outlays 
Working  capital  fund 
(10-10-4524-301)  Budget  Authority 

Out  lay* 
Emsrgancy  fund 
(10-10-5043-301)  Budget  Authority 

Out  lays 
Ganaral  Invest  1  gat  Ions 
(10-10-5060-301)  Budget  Authority 

401(C)  Author1ty--0f f .  Coll. 

Out  lays 
Operation  and  maintenance 
(10-10-S0«4-30t)  Budget  Authority 

401(C)  Authority— Off  .  Coll. 

Outlays 
Oanaral  administrative  expenses 
(10-10-5065-301)  Budget  Authority 

Out  lays 
Colorado  River  0am  Fund,  Boulder  Canyon  Project 
(10-10-5856-301)  Obligation  limitation 

Outlays 
Reclamation  trust  funds 
(10-10-8070-301)  Obligation  limitation 

Outlays 
Miscellaneous  permanent  appropriations 
(10-10-9922-806)  Outlays 

Geological  Survey 

Surveya,  Investigations  and  research 
(10-12-0804-306)  Budget  Authority 

401(C)  Authority 

401(C)  Author1ty--0ff .  Coll. 

Out  lays 
Operation  and  maintenance  of  quarters 
(10-12-5055-306)  Obligation  limitation 

Out laya 

Bureau  of  Mines 

Mines  and  minerals  

(10-14-0959-306)  Budget  Authority 

Out  lays 
He  11  urn  fund 
(10-14-4053-306)  401(C)  Author  1 ty--0ff .  Coll. 

Out  lays 

United  States  Fish  and  Wildlife  Service 

Resource  management  ' 

(10-18-1611-303)  Budget  Authority 

401(C)  Author1ty--0f f .  Coll. 

Outlays 
Construction 
(10-18-1612-303)  Budget  Authority 

Out  lays 
Land  acquisition 
(10-18-5020-303)  Budget  Authority 

Outlays 
Operations  and  maintenance  of  quarters 
(10-18-5050-303)  Obligation  limitation 

A-30 


ble   Base 
98.296 
98.296 

30.150 
30.150 

4.000 
3.200 

1.000 
605 

14.250 

75 

9.352 

187.731 

8.313 

154,179 

48 . 3 1 3 
43.482 

38.347 
21.972 

61. 101 
50.480 

226 


470.409 

2S0 

76.507 

521.101 

75 

30 


153.666 
104.493 

3.730 
3.730 


359,676 

1.000 

288,741 

26,046 
6,209 

53.772 
24.198 

1.727 


&<tqu«&terab  I  e    fia:m 
251 


8b0 
040 
545 


1  ,042 
29.378 
21  .732 

194,760 
59.988 

140 
140 

1 19,200 
31.690 


Col  1 


Account  Title 

Out  lays 
National  Mlldllfe  refuge  fund 
(10-18-5091-806)  Budget  Authority 

Obligation  limitation 

Out  lays 
Migratory  bird  conservation  account 
(10-18-5137-303)  Budget  Authority 

Obligation  limitation 

Out  lays 
Sport  fish  restoration 
(10-18-8151-303)  Obligation  limitation 

Out  lays 
Contributed  funds 
(10-18-8216-303)  Obligation  limitation 

Out  lays 
Miscellaneous  permanent  appropriations 
(10-18-9923-303)  Obligation  limitation 

Outlays 

National  Park  Service 

Operation  of  the  national  park  system 
(10-24-1036-303)  Budget  Authority 

401(C)  Author1ty--0tf . 

Outlays 
John  F.  Kennedy  Center  for  the  Performing  Arts 
(10-24-1038-303)  Budget  Authority 

Out  lays 
Construct  Ion 
(10-24-1039-303)  Budget  Authority 

401(C)  Authority — Off.  Coll. 

Outlays 
National  recreation  and  preservation 
(10-24-1042-303)  Budget  Authority 

Outlays 
Illinois  &  Michigan  Canal  National  Heritage-Corridor  Commiss 
(10-24-1043-303)  Budget  Authority  260 

Outlays  130 

Land  acquisition 
(10-24-5035-303)  Budget  Authority  33.123 

Outlays  22! 093 

Operations  and  maintenance  of  quarters 
(10-24-5049-303)  Obligation  limitation  B.H,.'9 

Outlays  b'.7b6 

Historic  preservation  fund 
(10-24-5140-303)  Budget  Authority  29,324 

Outlays  is! 102 

Miscellaneous  permanent  appropriations 
(10-24-9924-303)  Obligation  limitation  1,069 

Outlays  "288 

Bureau  of  Indian  Affairs 

Operation  of  Indian  programs  (Conservation  and  land  manageme 
(10-76-2100-302)  Budget  Authority  152,755 

Outlays  I3l!369 

Operation  of  Indian  programs  (Area  ana  regional  development) 
(10-76-2100-452)  Budget  Authority  611,356 

401(C)  Authority— Off .  Coll.  3.000 

Outlays  500,032 

Operation  of  Indian  programs  (Elementary,  secondary   i  vo   e 
(10-76-2100-501)  Budget  Authority  249,942 

Outlays  203! 703 

A-31 


766,944 

2.294 

577.502 

5.  125 

3.844 

125,215 
10.000 
28.78? 

13.600 
12.240 
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BEST  COPY  AVAILABLE 

II 


Account  Title 

Construction 

(10-76-2301-452) 


Sequestarabi •  Base 


Col  I 


Col  1 


Budgat  Authority 

Outlays 
Road  construction 
(10-76-2364-452)  Budaat  Authority 

401(C)  Authority — Off 

Outlays 
Revolving  fund  for  loans 
(10-76-4409-452)  401(C)  Authorl ty— Of f 

Direct  Loan  Limitation 

Outlays 
Indian  loan  guaranty  and  Insurance  fund 
(10-76-4410-452)  Budget  Authority 

Guaranteed  Loan  Limitation 

Outlays 
Operations  and  maintenance  of  quarters 
(10-76-5051-452)  Obligation  limitation 

Outlays 
Miscellaneous  permanent  appropriations 
(10-76-9925-452)  Outlays 
Miscellaneous  permanent  appropriations 
(10-76-9925-808)  401(C)  Authority 

Outlays 

Office  of  Territorial  Affairs 

Administration  of  territories 
(10-82-0412-808)  Budget  Authority 

Out  lays 
Trust  Territory  of  the  Pacific  Islands 
(10-82-0414-808)  Budget  Authority 

Out  lays 
Compact  of  free  association 
(10-82-0415-808)  Budget  Authority 

Out  lays 
Office  of  the  Secretary 


(Area  and 


86,476 
19.889 

1.038 
1.000 
1.934 

12.210 
13.494 
12.210 

3.202 

34.773 

1.806 

7.000 
5.022 
regional  de 
n  .640 

2.000 
1  .975 


41.112 
28.080 

43.534 
38.745 

17.978 
17.978 


Salaries  and 
(10-84-0102 

Construct  ion 
(10-84-0103- 


Expenses 
306)  Budget  Authority 
Out  lays 
management 
306)  Budget  Authority 
Out  lays 

Office  of  the  Solicitor 

Office  of  the  Solicitor 
(10-86-0107-306)  Budget  Authority 
Outlays 
spector  General 


49.903 
42.418 

1.883 
1.697 


Office  of  Ina 


24.283 
21.855 


Office  of  Inspector  General 
(10-88-0104-306)  Budget  Authority 

Out  lays 
Department  of  the  Interior 
Total  Budget  Authority 

401(C)  Authority 
401(C)  Authority — Off.  Coll 
Obligation  limitation 
Direct  Loan  Limitation 
Guaranteed  Loan  Limitation 
Outlays 

Department  of  Justice 

General  Administration 


18.694 
16.825 

5.562.765 

3.800 

249.575 

983.305 

41 .260 

34.773 

5.120.079 


Salaries  and  expenses 


A-32 


Account  Title 

(11-03-0129-751)  Budget  Authority 

Out  lays 
United  States  Parole  Commission 


SeQue&tercib I  e  bu^e 
92. 728 
83,084 


Salaries  and  expenses 
(11-04-1061-751)  Budget  Authority 

Out  lays 
Legal  Activities 


12.266 
10.549 


Salaries  and  expenses.  Foreign  Claims  Settlement  Comml 
(11-05-0100-153)  Budget  Authority 

Outlays 
Salaries  and  expenses.  General  legal  activities 
(11-05-0128-752)  Budget  Authority 

Outlays 
Fees  and  expenses  of  Hitnesses 
(11-05-0311-752)  Budget  Authority 

Outlays 
Salaries  and  expenses.  Antitrust  Division 
(11-05-0319-752)  Budget  Authority 

Out  lays 
Salaries  and  expenses.  United  States  Attorneys 
(11-05-0322-752)  Budget  Authority 

Out  lays 
Salaries  and  expenses.  Uoiteo  States  Mai-stials  Service 
(11-05-0324-752)  Budget  Authority 

401(C)  Authorl  ty--Off- .  CoM. 

Out  1  ays 
Independent  counsel 
(11-06-0327-752)  401(C)  Authority 

Out  lays 
Salaries  and  expenses.  Community  Relations  Service 
(11-05-0500-752)  Budget  Authority 

Outlays 
Support  of  United  States  prisoners 
(11-06-1020-752)  Budget  Authority 

Out  1  ays 
Assets  forfeiture  fund 
(11-06-5042-752)  Budget  Authority 

Outlays 
United  States  trustees  system  fund 
(11-06-5073-752)  Budget  Authority 

Outlays 

Federal  Bureau  of  Investigation 

Salaries  and  expenses 

(11-10-0200-751)  Budget  Authority  I,47l.i9b 

401(C)  Authorl ty--Off .  CoM.  40.2  11 

Outlays  1,217.167 

Drug  Enforcement  Administration 


SS  1  on 

524 
37y 

249.676 
219.216 

55.030 
38.57b 

4  7. 192 
38.697 

399.366 
351  .442 

196,374 

4,000 

180,  7J7 

7,000 
7.000 

35. 2  ^U 
29.979 

100. 7jJ 

60,440 

166,7  13 
66,685 

49.595 
27.7J1 


Salaries  and  expenses 
(11-1^-1100-751)  Budget  Authority 

I  I  401(C)  Author1ty--0f t  . 

I  Outlays 

Immigration  and  Naturalization  Service 


Co  i  I 


518  .989 

1  ,500 

390,742 


Salaries  and  expenses 
(11-16-1217-751)  Budget  Authority 

401(C)  Authorl ty--Off 

Outlays 
Immigration  legalization 
(11-15-5086-751)  401(C)  Authority 

Out  I  ays 

A-33 


Col  I  . 


765.  13  1 

695 

612.800 

89.  786 
78,620 
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Account    Title 
IiMil9rat]on  us«r   f«« 
(11-15-5087-751)    401(C)    Authority 

Out  lays 

f*tffrf1  Prison  Svatam 

Buliaines  and  facllltlas  " 

(11-20-1003-753)  Budaat  Authority 

Outlaya 
National  Inst  1  tut*  of  Carroctlona 
(n-20-1004-754)  Budeat  Authority 

Outlaya 
Sal  arias  and  anpansas 
(11-20-1060-753)  Budgst  Autharlty 

40UC)  Authority— Off  .  Coll 

Outlaya 
Fadaral  Prison  Industrlaa.  Incorporatad 
(11-20-4600-753)  Obligation  limitation 

Outlaya 

Pff<ca  of  Justica  Proaraia 

Juattca  asalatanca 
(11-21-0401-754)  Budsat  Authority 

Outlaya 
Crlma  Victims  Fund 
(11-21-5041-754)  Outlaya 
Oapartmant  of  Justica 
^Otal  Budsat  Authority 

401(C)  Authority 

401(C)  Authority— Off . 

Oblleatlon  limitation 

Outlaya 


SequestaraDia  Base 

92.000 
85.428 


209.469 
20.947 

1 0 . 005 
4.002 

798. B78 

11.825 

753.184 

2.347 
2.347 


Coll 


Ptoartwant  of  Labor 

fn6it>ym»f>t   and  Tralnino  Administration 

Pr6BraM  administration 


238.062 
88.079 

42.500 

5.417,186 

188.786 

58.231 

2.347 

4.410.331 


(12-05-0172-604)  Budtat  Authority  74  572 

».-.  .      ^     Outlaya  69.'65B 

Training  and  amploymant  sarvlcas 

(12-05-0174-504)  Bwdgot  Authority  3.956.817 

Outlaya  122  630 

COfjmunlty  aarvica  amplayiaant  for  oldar  Amarlcans 

(12-05-0175-504)  Budflat  Authority  343.848 

Outlaya  68  770 
?!5*J-."2**8''y**"*  Inauranca  and  amploymant  aarwicaa 

(12-05-0179-504)  Budaat  Authority  23.254 

Outlaya  5  209 
Fadaral  unampteymant  banaflta  and  allowancas 

(12-05-0326-603)  Budgat  Authority  134  qoo 

'^^'■y*  134  000 


(12-05-0327-608)  Budgat  Authority 

Outlaya 

Unamploymant  truat  fund  (Training  and  amploymant) 
(12-06-8042-504)  Obligation  limitation 

Outlaya 
Unamploymant  trust  fund  (Unamploymant  compensation) 
(12-06-8042-603)  Obligation  limitation 

Outlaya 

Labor-Manaoamant  Sarvlcas 

Salarlat  and  aapanaaa  ~ 

(1 2- 10-0 1 04-606)  Budgat  Authority 

Outlaya 

A-34 


22.000 
22.000 

997.202 
398.881 

1.914.247 
1.914,247 


81.229 
70.750 


Account  Title 

Pension  Benefit  Guaranty  Corporation 

Pension  Benefit  Guaranty  Corporation  fond 
(12-12-4204-601)  Obligation  limitation 

Outlays 

Employment  Standards  Administration 

Salaries  and  aKpenses 
(12-15-0105-505)  Budget  Authority 

401(C)  Author1ty--0f f .  Coll. 

Out  lays 
Black  lung  disability  trust  fund 
(12-15-8144-601)  Budget  Authority 

Out  lays 
Special  Korkars'  compensation  expenses 
(12-15-9971-601)  Obligation  limitation 

Out  lays 

fccupatlonal  Safety  and  Health  Administration 
alaries  and  aipenaaa 
(12-18-0400-654)  Budgat  Authority 
Outlays 

Mine  Safety  and  Health  Administration 

Salarlea  and  expanses 
(12-19-1200-554)  Budget  Authority 

Outlays 
Bureau  of  Labor  Statistics 


bequesterable  Base 


40.5S2 
40.55; 


Salaries  and  expenses 
(12-20-0200-505)  Budget  Authority 

401(C)  Author1ty--0f » . 

Outlays 

Departmental  Management 

Inspector  General  salaries  and  expansus 


Coll 


Col  I 


218.453 

1  .500 

188.933 

55.810 
65.810 

494 
494 


246.494 
214.450 


168.683 
153.502 


186. TI7 

6?6 

167,282 


(12-25-0106-605)  Budget  Authority 

Outlays 
Salaries  and  expenses 
(12-26-0166-605)  Budget  Authority 

Out  lays 
Oepartmant  of  Labor 
Total  Budget  Authority 

401(C)  Author1ty--0f f 

Obligation  limitation 

Outlaya 

Oepartmant  of  State 

Administration  of  Foreign  Affairs 

Salarlea  and  aipenaaa         ~~~"  ~ 

(14-05-0113-153)  Budget  Authority 

Out  lays 
Protection  of  foreign  missions  and  officials 
(14-05-0620-153)  Budget  Authority 

Outlaya 
Emarganclaa  In  the  diplomatic  and  consular  service 
(14*0B'>0622-1S3)  eudget  Authority 

Direct  Loan  Limitatiot) 

Outlays 
Payment  to  the  American  Institute  In  Taixan 
(14-05-0523-153)  Budget  Authority 

Outlays 
Acquisition  and  maintenance  of  buildings  abroad 
(14-05-0635-153)  Budget  Authority 

401(C)  Authorl ty--Oft .  toll. 

Outlays 

A-35 


39.20U 
29.64  1 

120.87a 
105.406 

,670.955 

2.  126 

,952.495 

,752.215 


.770.534 
.398.722 

9.342 
3.737 

4.  152 

700 

2.646 

11.418 
9.614 

ti.bJJ 
66.473 
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Account  Tit  I*  S«qu«st«rabt«  Bas* 

R«pr«s«nt«t Ion  alloMancas 

(M-05-0545-153)  Budsat  Authority  4.671 

Outlaya  4.012 

Intarnat lonal  Oraanltat lona  and  Confarancas 

Contributions  for  Intarnat lona)  paacakaaping  actlvltlaa 
(14-10-1124-153)  Budgat  Authority  30.517 

Outlaya  30.517 

Intarnat ional  confarancaa  and  contlnganclas 
(14-10-1125-153)  Budgat  Authority  6.231 

Outlaya  4.237 

Contributions  to  Intarnat Ional  organizations 
(14-10-1126-153)  Budgat  Authority  498.240 

401(C)  Authority— Off .  Coll.  862 

Outlaya  474.190 

Intarnat ional  Commlaalona  

Sal  arias  and  axpanaaa,  IBWC 

(14-15-1069-301)  Budgat  Authority  10.791 

Outlaya  9,280 

Construction.  IBWC 
(14-15-1078-301)  Budgat  Authority  3.290 

Outlaya  658 

Amarlcan  sactlons,  Intarnat Ional  commissions 
(14-15-1082-301)  Budgat  Authority  4,523 

Outlaya  3.058 

Intarnatlonal  fisharlas  commissions 
(14-15-1087-302)  Budgat  Authority  10.948 

Outlaya  10.937 

Othar 


Unltad  Statas  amargancy  rafugaa  and  migration  assi 
(14-25-0040-151)  Budgat  Authority 

Outlaya 
Antl-tarrorism  asslstanca 
(14-25-0114-152)  Budgat  Authority 

Outlaya 
Sovlat-East  Europaan  raaaarch  and  training 
(14-25-0118-153)  Budgat  Authority 

Outlaya 
Paymant  to  tha  Asia  Foundation 
(14-25-0525-153)  Budgat  Authority 

Outlaya 
Intarnatlonal  narcotics  control 
(14-25-1022-151)  Budgat  Authority 

Outlaya 
Migration  and  rafugaa  asslstanca 
(14-25-1143-151)  Budgat  Authority 

Outlays 
U.S.  bllataral  adanca  and  tachnology  agraamants 
(14-25-1151-153)  Budgat  Authority 

Outlays 
Fisharman's  protactlva  fund 
(14-25-5116-376)  Budgat  Authority 
Fisharman's  guaranty  fund 
(14-25-5121-376)  Budgat  Authority 

Outlaya 
Intarnatlonal  Cantar.  Washington.  D.C. 
(14-25-5151-153)  401(C)  Authority 

Outlaya 
Oapartmant  of  Stata 
Total  Budgat  Authority 

A-36 


stanca  fun 
24.912 
2,093 

10,214 
4,596 

4.775 
2.865 

14.221 
12,088 

102,565 
35.898 

359,725 
241,016 

1,972 
1  ,972 

995 

1,791 
1,343 

410 
410 

J , ^ 1  I , 044 


Account  Titla 

401(C)  Authority 

401(C)  Authori ty--Otf . 

Olract  Loan  Limitation 

Outlays 
Oapartmant  of  Transportation 


Sequesterabl 

Col  1  . 

2. 


e  Base 

410 

7.495 

700 

320.564 


Fadaral  Highway  Administration 


Accaas  highways  to  public  racraatlon  areas  on  certain  lakes 
(21-05-0503-401)  Budgat  Authority  1,854 

Outlays  371 

Motor  carrlar  safaty 
(21-05-0552-401)  Budget  Authority  23.93b 

Outlays.  20,345 

Railroad-highway  crossings  demonstration  projects 
(21-05-0557-401)  Budget  Authority  2.695 

Outlays  539 

Waste  Isolation  pilot  projects  roads 
(21-05-0562-401)  Budget  Authority  16.093 

Outlays  3.219 

Expressway  gap  closing  demonstration  project 
(21-05-0563-401)  Budget  Authority  8,185 

Outlays  1.637 

Trust  fund  share  of  other  highway  programs 
(21-05-8009-401)  Budgat  Authority  5.391 

Out  lays  1 .078 

Baltimore-Washington  Parkway 
(21-05-8014-401)  Budgat  Authority  14.792 

Outlays  2.958 

Highway  safaty  research  and  development 
(21-05-8017-401)  Budgat  Authority  6, 

Outlays  1  , 

Highway-related  safaty  grants 
(21-05-8019-401)  401(C)  Authority 

II  Obligation  limitation 

Outlays 
Motor  carrier  safaty  grants 
(21-05-8048-401)  401(C)  Authority 

Obligation  limitation 

Out  lays 
Fadaral-ald  highways 
(21-05-8083-401)  401(C)  Authority 

401(C)  Authority — Ott 

Obligation  limitation 

Outlays 
Right-of-way  revolving  fund  (trust  revolving  fund) 
(21-05-8402-401)  Direct  Loan  Limitation 

Out  lays 
Miscellaneous  appropriations 
(21-05-9911-401)  Budget  Authority 

Out  lays 
Miscellaneous  trust  funds — Highway 
(21-05-9972-401)  Budget  Authority 

Out  lays 
National  Highway  Traffic  Safety  Administration 
Operations  and  research 
(21-10-0650-401)  Budget  Authority  65,320 

Outlays  42.458 

Trust  fund  share  of  operations  and  research 
(21-10-8016-401)  Budget  Authority  31,665 

Outlays  20,582 

A-37 


Col  I  . 


13, 

12, 
2, 


903 
380 


lO.OUO 
9,762 
1  .952 

60,000 
48. 778 
17.072 

701  .929 

I  ,bUU 

227,640 

104,654 

47.  184 
47, 184 

12.425 
2.485 

43.586 
8.717 
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Account  Title 

Stats  and  community  highway  safety  B''>"ts 

(21-10-8020-401)  401(C)  Authority 

Obligation  limitation 

Outlay* 
Fadaral  Railroad  Administration 


Ssqusstsrabis  Bass 

126.000 

133.365 

53.346 


Northsast  corridor  Improvsmsnt  program 
(21-16-0123-401)  Budgst  Authority 

Outlsys 
Offlcs  of  the  Administrator 
(21-16-0700-401)  Budgst  Authority 

Outlays 
Railroad  safsty 
(21-16-0702-401)  Budgst  Authority 

Outlsys 
Grants  to  Nstlonal  Railroad  Passsnger  Corporat 
(21-16-0704-401)  Budget  Authority 

Outlays 
Railroad  ssfsty  rsssarch  and  dsvslopment 
(21-16-0745-401)  Budgst  Authority 

Outlaya 
Orban  Mass  Transportation  Administration 


Ion 


27.611 
2.761 

23.954 
18.605 

29.408 
23.526 

602.870 
542.583 

9.657 
5.794 


Urban  mass  trsnsportatlon  fund,  admlnlstrat tvs 
(21-20-1120-401)  Budget  Authority 

Outlays 
Rsssarch,  training  and  human  rssourcss 
(21-20-1121-401)  Budgst  Authority 

Outlsys 
Intsrststs  trsnsfsr  grsnts 
(21-20-1127-401)  Budgst  Authority 

Outlays 
Washington  mstro 
(21-20-1128-401)  Budgst  Authority 

Outlsys 
Formula  grants 
(21-20-1129-401)  Budgst  Authority 

Outlsys 
Discrstlonsry  grsnts 
(21-20-8191-401)  401(C)  Authority 

Obllgstlon  llmltstlon 

Outlsys 
Psdsrsl  Avlstlpn  Admlnlstrstlon 
Opsrstlons 
(21-25-1301-402)  Budgst  Authority 

401(C)  Authority— Off .  Coll. 

Outlsys 
Hsadquartsrs  sdmlnlstratlon 
(21-25-1302-402)  Budget  Authority 

Outlays 
Trust  fund  shsrs  of  FAA  Operations 
(21-25-8104-402)  Budgst  Authority 

401(C)  Authority 

Outlays 
Grants-in-aid  for  airports  (Airport  and  airway 
(21-25-8106-402)  401(C)  Authority 

Obligation  limitation 

Outlays 
Fscllltiss  snd  squlpmsnt  (Airport  and  airway  t 
(21-25-8107-402)  Budgst  Authority 

401(C)  Authority—Off.  Coll. 
A-38 


axpsnsss 


33.S4I 
30.187 

12.681 
3.804 

128.193 
19.229 

187.359 
9.368 

1.802.438 
688 . 754 

1.250.000 

1.173.459 

105.422 


2.445.010 

9.100 

2.188.949 

37.339 
31.789 

669.500 
750 
870.200 
trust  fund) 

1.687.544 
1.316.937 
197.540 
rust  fund) 

1.151.315 
2.821 


Account  Tit  Is  Seqo« 

Out  lays 
Rasearch,  snglneering  &  development  (Airport  & 
(21-25-8108-402)  Budget  Authority 

401(C)  Authority— Off .  Coll. 

Outlays 
Coast  Guard 


sterable  Base 

94.920 
airway  trust 

159.860 

400 

104.309 


6perat1ng  expenses 

(21-30-0201-403)  Budget  Authority  1.865.985 

11                401(C)  Authority — Off.  Coll.  4.000 

I!              Outlays  1.590.087 
Acquisition,  construction,  and  Improvements 

(21-30-0240-403)  Budgst  Authority  256.717 

Outlays  28.239 
Retlrsd  psy  (Cosst  Gusrd) 

(21-30-0241-403)  Budget  Authority  41,900 

Outlsys  41,900 
Reserve  training 

(21-30-0242-403)  Budget  Authority  66.157 

Outlays  57.557 
Rsssarch.  development,  test,  and  evaluation 

(21-30-0243-403)  Budget  Authority  19.635 

Outlays  6.744 
Alteration  of  bridges 

(21-30-0244-403)  Budget  Authority  976 

Outlsys  22* 
Offshors  oil  pollution  compensstlon  furid 

(21-30-5167-304)  Obligation  llmltatlun  59.lbb 
Pol  I ut Ion  fund 

(21-30-5168-304)  401(C)  Authority  5.700 

Outlays  2.257 
Osepwstsr  port  liability  fund 

(21-30-5170-304)  Obligation  limitation  49.30S 
Boat  ssfsty 

(21-30-8149-403)  Budget  Authority  45,77b 

Obllgstlon  limitation  22.187 

Outlays  30.12b 

Marltlms  Admlnlstrstlon 

Opsrstlons  and  training     """ 

(21-35-1750-403)  Budget  Authority  79.056 

Outlays  67. 198 
Fedsral  ship  financing  fund 

(21-35-4301-403)  Obligation  lljnitatlon  3.600 

Outlays  3.420 

Saint  Lawrence  Seaway  Development  Corporation 

Operatlona  and  maintenance 

(21-40-8003-403)  Budget  Authority  11.348 

Outlays  11.348 

Offlcs  of  ths  Inspector  General 

Salaries  and  expensss 

(21-45-0130-407)  Budgst  Authority  29.390 

Outlays  25.393 

Rasssrch  and  Special  Programs  Administration 

Rasssrch  and  spsclal  programs 

(21-50-0104-407)  Budgst  Authority  13.450 

Outlays  8.877 
Pipel ine  ssfsty 

(21-50-5172-407)  Budget  Authority  8.921 

Outlays  8. 858 
Office  of  the  Secretary 
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Account  T1t)« 

Salaries  and  axpansa* 

(21-55-0102-407)  Budget  Authority  37,940 

Outlay*  34,147 

Transportation  planning,  rasaarch,  and  davalopmant 

(21-55-0142-407)  Budget  Authority  S.229 

Outlays  2,076 

Payments  to  air  carrlere,  OCT 

(21-55-0150-402)  Budget  Authority  24,652 

Outlaye  19.722 

Working  capital  fund 

(21-55-4520-407)  Budget  Authority  1.874 

Outlays  1,874 

Department  of  Transportation 

Total            Budget  Authority  10,262,786 

401(C)  Authority  16,841,923 

401(C)  Author1ty--0ff .  Coll.  17,821 

Obligation  limitation  15,044,199 

Direct  Loan  Limitation  47,184 

Outlays  9.207.772 

Department  of  the  Treasury 


Departmental  Offices 


Salaries  and  axpansss 
(15-06-0101-803)  Budget  Authority 

401(C)  Authorlty--0f f .  Coll 

Outlays 

Federal  Law  Enforcement  Training  Center 

Salaries  and  expenses 
(15-0B-0104-751)  Budget  Authority 

Out  lays 

Financial  Manapement  Service 

Salaries  and  expenses 
(16-10-1801-803)  Budget  Authority 

Outlays 
Payments  to  the  Farm  Credit  System  F Inane  I 
(16-10-1850-351)  Budget  Authority 

Out  lays 
Saint  Lawrence  Seaway  toll  rebate 
(16-10-8865-808)  Budget  Authority 

Outlays 

Federal  Financing  Bank  Activities 

Federal  Financing  Bank 

(18-11-4521-803)  401(C)  Author  1 ty— Of f .  Co 

Outlays 
Bureau  of  Alcohol .  Tobacco  and  Firearms 


63.169 
4.884 

76.410 


30.023 
27,021 


al  Asst 


program 


276.582 
240.626 
Corp. 

86.000 
86.000 

10.084 
9.882 


I  I 


2.740 
2.740 


•larlas  and  expenses 
(1S-13-1000-751)  Budget  Authority 

Outlays 
United  States  Customs  Service 
Salaries  and  expenses 
(15-15-0602-751)  Budget  Authority 

401(C)  Authority 

Out  lays 
Operation  and  maintenance,  air  Interdict  to 
(IS-18-0604-781)  Budget  Authority 

Outlays 
Payments  to  the  Government  of  Puerto  Rico 
(15-15-0606-751)  Budget  Authority 

Outlaye 
Customs  forfeiture  fund 

A-40 


228.700 
205.830 


n  program 


1 .014.535 

96. too 

944:039 

145.320 
79,926 

8,096 
6,096 


Accouht  Title 
(15-15-5693-803) 


Customs  services 
(15-15-5694-808) 


Budget  Authority 

Outlays 

at  smal I  airports 

Budget  Authority 

Outlays 

Refunds,  transfers  and  axpensas.  uncial 
(16-15-8789-803)  401(C)  Authority 

Outlays 

Bursal^  of  Cngfaving  and  Printing 

Bureau  of  Engraving  and  Printing  fund 
(15-20-4502-803)  401(C)  Author  1 ty--Off . 

Out  lays 
United  States  Mint 


Sequesterable  Basu 

10.411 
10,411 

515 
515 
med  and  seized  goods 

17,230 
17.ZJ0 


Col  I 


Salaries  and  expenses 
(15-25-1616-803)  Budget  Authority 

401(C)  Author1ty--0f f . 

Out  lays 
Bureau  of  the  Public  Debt 


Col  I 


Administering  the  public  debt 
(15-35-0560-803)  Budget  Authority 

Outlays 
Interpal  Revenue  Service 


Examinations  and 
(15-45-0913-803) 


Federal  tax  lien 
(15-45-4413-803) 


service 


Col  I  . 


Salaries  and  expenses 
(15-45-0911-803)  Budget  Authority 

Out  lays 
Processing  tax  returns  and  executive  direction 
(15-45-0912-803)  Budget  Authority 

Out  lays 

appeals 

Budget  Authority 

Outlays 
Investigation,  collection,  and  taxpayer 
(15-45-0914-803)  Budget  Authority 

Outlays 

revolving  fund 

401(C)  Authority--Of f 

Outlays 

United  States  Secret  Service 

Contribution  for  annuity  benefits 
(15-55-1407-751)  401(C)  Authority 

Outlays 
Salaries  and  expenses 
(16-55-1408-751)  Budget  Authority 

Outlays 
Oepartmant  of  the  Treasury 
Total  Budget  Authority 

401(C)  Authority 

401(C)  Author1ty--0f f .  Coll 

Out  lays 

Environmental  Protection  Agency 

Envi ropmental  Protection  Agency 

Construction  grants 
(20-06-0103-304)  Budget  Authority 

Out  leys 
Research  and  development  (Energy  supply) 
(20-00-0107-271)  Budget  Authority 

Out  lays 
Research  and  development  (Pollution  cun 
(20-00-0107-304)  Budget  Authority 

A-41 


7.000 
7.000 


44, 1/0 
109.957 
147.502 


224,493 
180,044 


91  .50b 
71  .37^ 

I  .MU/ .40 J 
1  .445,9^2 

1 .870. 77U 
1 .721 , 109 

1 ,548,809 
1 .393,928 

5.000 
5.000 


15,000 
15.000 

385.094 
308,076 

7.865.680 
128,330 
129.581 

7.003.682 


2,391  .!>?>•' 
UJ.  /U4 


52.  15b 
15. 125 
trul  and  aba t •main  ) 

141  .276 


Account  Title 

Out  lay* 
Abataniant.  control,  and  compllanca 
(20-00-0108-304)  Budgat  Authority 

Outlays 
Bulldlnga  and  faclHtlas 
(20-00-0110-304)  Budgat  Authority 

Outlays 
Salaries  and  axpansas 
(20-00-0200-304)  Budget  Authority 

401(C)  Authority — Off.  Coll. 

Outlays 
Payment   to  the  hazardous  aubstance  superfund 
(20-00-0250-304)  Budget  Authority 

Revolving  fund  for  certification  and  other  services 
(20-00-4311-304)  401(C)  Authority— Of f .  Coll. 

Outlays 
Hazardous  substance  superfund 
(20-00-8145-304)  Budget  Authority 

401(C)  Author1ty--0ff .  Coll.' 

Obligation  limitation 

Outlays 
Leaking  underground  storage  tank  trust  fund 
(20-00-8153-304)  Budget  Authority 

Obligation  limitation 

Out laya 
Environmental  Protection  Agency 
Total  Budget  Authority 

401(C)  Authority—Off 
'Obligation  limitation 

Outlays 

General  Services  Administration 

Real  Property  Activities 


Colt 


Saquesterable  Base 
40.970 

629.227 
283.152 


24.393 
4.147 

804.489 

1.800 

685.616 

248.186 

1.500 
1.500 

1.172.985 

13.200 

192. 173 

247.797 

15.014 
5.049 
2.252 

5.479.277 

16.500 

197.222 

1.364.263 


Federal  buildings  fund 

(23-05-4542-804)  401(C)  Authority— Of f .  Coll.  6  120 

.  «       Outlays  6;i20 

Personal  Property  Activities 

Federal  supply  service  '  ' 

(23-10-0116-804)  Budget  Authority  49.224 

Outlays  47)747 
Expenses  of  transportation  audit  contracts 

(23-10-5246-804)  Outlays  15.000 
Information  Resources  Management  Service 

Operating  expenses.  Information  reaources  management  servUe 

(23-15-0900-804)  Budget  Authority  32,760 

Outlays  27*846 

Federal  Property  Resources  Activities ' 

??II'"l!l'liI?-I!"*'*"***'  '•<*•'■•'  property  resources  service  <Gene 
(23-25-0533-804)  Budget  Authority  12.449 

0"*'*y»  7*905 

Real  property  relocation 

(23-25-0535-804)  Budget  Authority  5.190 

Outlays  2)500 

/!?•-••••  <*'*PO*"'  of  surplus  real  and  related  personal  prop 

(23-25-5254-804)  Outlays  2  504 

General  Activities  «.*«»•• 

AltoHances  and  office  staff  for  former  Presidents 

(23-30-0105-802)  Budget  Authority  gig 

Outlays  g26 
Office  of  Inspector  General 

A-42 


Account  Title  Sequesterable  Base 

(23-30-0108-804)  Budget  Authority  25,650 

Outlays  23)342 

Gsneral  management  and  administration,  salaries  and  expenses 


(23-30-0110-804)  Budget  Authority 

Outlays 

Consumer  Information  center  fund 
(23-30-4549-376)  Budget  Authority 

401(C)  Authority— Off  .  Coll. 

Outlays 
General  Services  Administrst ion 
Total  Budget  Authority 

401(C)  Authority — Off.  Coll. 
i'  Outlays 

National  Aeronautics  and  Space  Administration 
National  Aeronautics  and  Space  Administ rat io~ 


128.731 
102.985 


256.265 

6.502 

237.133 


Rssearch  and  program  management  (Space  flight) 
(26-00-0103-253)  Budget  Authority  873.789 

401(C)  Authority — Off.  Coll.  5.000 

Outlays  720.633 

"•••••"ch  &  program  management  (Space  science,  applications. 
(26-00-0103-254)  Budget  Authority  568.787 

Outlays  514)184 

Research  &  program  management  (Supporting  space  activities) 
(26-00-0103-255)  Budget  Authority  71.989 

Outlays  5i)u32 

"•••••■ch  and  program  management  (Air  transportation) 
(26-00-0103-402)  Budgat  Authority  334.732 

Outlays  301 )259 

Space  Flight.  Control,  and  Data  Comm. 
(26-00-0105-250)  401(C)  Authorl ty— Of f .  Coll.  8.368 

Outlays  3)368 

Space  Flight.  Control,  and  Data  Comm.  (space  flight) 
(26-00-0105-253)  Budget  Authority  3,037.499 

Outlays  2)035)124 

Space  Flight.  Control,  and  Data  Comm.  (supporting  act.) 
(26-00-0105-255)  Budget  Authority  915,866 

Outlays  476)250 

Construction  of  facilities  (Space  flight) 
(26-00-0107-253)  Budget  Authority  l7,Hb4 

Outlays  1)714 

Construction  of  facilities  (Space  science,  applications,  etc 
(26-00-0107-264)  Budget  Authority  H.y;// 

Outlays  '£,45 

Construction  of  facilities  (Supporting  space  activities) 
(26-00-0107-255)  Budget  Authority  113.840 

Outlays  9)563 

Construction  of  facilities  (Air  transportation) 
(26-00-0107-402)  Budget  Authority  44,426 

Outlays  222 

Research  and  development  (Space  flight) 
(26-00-0108-253)  Budget  Authority  959,170 

401(C)  Authority--Of f .  Coll.  5)781 

Outlays  470)978 

"••••'■ch  and  development  (Space  science,  applications,  etc) 
(26-00-0108-254)  Budget  Authority  1.953.841 

Outlays  '920)259 

"••••'■ch  and  development  (Supporting  space  activities) 
(26-(f9-0 108-255)  Budget  Authority  18.580 

Outlays  1l)o92 
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Account  T1t1«  S«qu«.t«r.tJl«  Bas* 

"•••••"ch  and  d«v«1opin«nt  (Air  transportation) 
(26-00-0108-402)  Budgat  Authority 

Out laya 
National  Aaronautica  and  Spaca  Admlnlatrat ion 
Total  Budsat  Authority 

401(C)  Authority— Off  .  Coll. 

Out laya 

Offica  of  Paraonnal  Managament 

Of flea  of  Paraonnal  Manaqawant 
Salarlas  and  axpanaaa 


371.181 
213.056 

9.290.481 

19.149 

5. 735. 081 


Col  I 


(27-00-0100-805)  Budgat  Authority 

Outlays 
Govarnmant  paymant  for  annuitants,  amployaes  hea 
(27-00-0206-551)  Budgat  Authority 
Ravolwing  fund 
(27-00-4571-805)  401(C)  Author 1ty--0ff .  Coll. 

Outlays 
Civil  sarvica  ratlramant  and  disability  fond 
(27-00-8135-602)  Obligation  limitation 

Outlays 
Employaas  Ufa  Inauranca  fund 
(27-00-8424-602)  Obligation  limitation 

Out laya 
Employaas  haalth  banaflts  fund 
(27-00-8440-551)  Obligation  limitation 

Out laya 
Ratlrad  amployaas  haalth  banafits  fund 
(27-00-6445-551)  Obligation  limitation 

Out laya 
Offica  of  Paraonnal  Managamant 
"'O**'  Budgat  Authority 

401(C)  Authority--Off 

Obligation  limitation 

Out laya 

Small  Buslnass  Administration 

Small  Bus inass  Admini st rat < on       — ' 

Salarlas  and  axpanaaa     — — — — — — . — ,___^ 

(28-00-0100-376)  Budgat  Authority 

Out laya 
/ol'jll^*'"  control  aquipmant  contract  guarantaa  r, 
(28-00-4147-376)  Guarantaad  Loan  LImlTatlon 
Disastar  loan  fund 
(28-00-4153-453)  Oiract  Loan  Limitation 

Outlays 
Buslnaas  loan  and  invaatmant  fund 
(28-00-4154-376)  Budgat  Authority 

Diract  Loan  Limitation 

Guarantaad  Loan  Limitation 

Out laya 
Suraty  bond  guarantaas  ravolving  fund 
(28-00-4166-376)  Guarantaad  Loan  Limitation 
Small  Businaaa  Adminlatrat ion 
T"**'  Budgat  Authority 

Oiract  Loan  Limitation 

Guarantaad  Loan  Limitation 

Out  lays 
Vatarans  Administration 
V«tarans  Adminlatrat  io"n" 


107.169 
101.811 
1th  banafits 
2.374,414 

8S1 

851 

65.187 
66,187 

1,050 
1.050 

10.660 
10.650 

126 
126 

2,481.583 

851 

77,013 

179.675 


237.286 
173.693 
volwing  fun 
51.900 

363.300 
163.485 

99,656 

88.230 

3,882,960 

69,421 

1.621.875 

336,842 

451,530 

5.556,725 

406,599 


~ — --w   .^w »vi  MV  IW*l 

Cenatruct ion,  major  projacts 


A-44 


Account  Tit  la  Seaueste 

(29-00-0110-703)  Budgat  Authority 

Outlays 
Construction,  minor  projacts 
(29-00-0111-703)  Budgat  Authority 

Outlays 
Raadjustmant  banafita 
(29-00-0137-702)  Budgat  Authority 

Outlays 
Grants  to  tha  Rapublic  of  tha  Phillppinas 
(28-00-0144-703)  Budgat  Authority 
Genaral  oparating  aipansas 
(29-00-0151-705)  Budgat  Authority 

Outlays 
Madical  administration  and  miscellaneous  oparating 
(29-00-0152-703)  Budget  Authority 

Out  lays 
Burial  banafits  and  miscellaneous  assistance 
(29-00-0155-701)  Budget  Authority 

Out  lays 
Medical  care 
(29-00-0160-703)  Budget  Authority 

Budget  Authority — Spec. 

401(C)  Authority — Spec. 

Out  lays 
Medical  and  prosthetic  research 
(29-00-0161-703)  Budget  Authority 

Out  lays 
Grants  for  Construction  of  state  extanued 
(29-00-0181-703)  Budget  Authority 
Oiract  loan  ravolving  fund 
(29-00-4024-704)  Diract  Loan  Limitation 
vocational  rehabilitation  ravolving  fund 
(29-00-4114-702)  Direct  Loan  Limitation 
Education  loan  fund 
(29-00-4118-702)  Oiract  Loan  Limitation 

Outlays 
Parking  garage  revolving  fund 
(29-00-4538-703)  Budget  Authority 

II  401(C)  Authority--Otf 

I  I  Outlays 

Veterans  Administration 
Total  Budgat 

Budget 

401(C) 

401(C) 

Diract 

Out  lays 
Other  Independent  AQancies 
A&tt6N  ■   -■ 

Operating  expenses  ~~~ — 

(30-01-0103-506)  Budget  Authority 

Out  lays 
Admij^lstrat ive  Conference  of  the  United  States 


Rules 
Rules 


care  f«c 


Author  i  t  y 
Author  1 ty  —  Spec . 
Authority — Off . 
Author i  ty  —  Spec . 
Loan  Limitation 


Col  I  . 


Rules 
Col  I  . 
Rules 


rable  Base 
418.225 
8,7B3 

121 .014 
47, 106 

589.806 
565.330 

498 

814.755 

749.575 

expenses 

49.009 

36.757 

132.956 
132,601 

810.213 

189.970 

477 

875.636 

203.816 
166,314 
i I  it ies 

41 ,UbV 

>  ,039 

750 

la 
18 

4.090 

875 

1  .079 

3.  186.234 

189.970 

875 

477 

1.807 

2.583.399 


169,67b 
102.993 


Salarlas  and  expenses 
(30-02-1700-751)  Budget  Authority 

Out  lays 
Advisory  Committee  on  Federal  Pay 
Salarlas  and  expanses 
(30-05-1800-805)  Budget  Authority 
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Account  Titl* 

Outlays 

Advisory  Council  on  Historic  PresTvation 

Salaries  and  sxpansss 
(30-10-2300-303)  Budgst  Authority 

Outlays 

Amsrlcan  Battia  Monumants  Conwilsalon 

SalarTas  and  axpansas  ' 

(30-12-0100-705)  Budgat  Authority 

Out  lays 
Architectural  &  Transportation  Barrlars  Compliance 

Salaries  and  expenses 

(30-14-3200-751)  Budget  Authority 

Outlays 
Arms  Control  and  Disarmament  Agency 


Sequestarable  Base 
168 


1.809 
1.737 


1 3 . 08 1 
9.418 


1.987 
1  .470 


Arms  control  and  dlsarnuMvnt  activities         ~~" 
(30-17-0100-153)  Budget  Authority 

Outlays 

Bmrry   Goldwater  Scholarship  Foundation 

Barry  GoldMatar  Scholarahip  and  Excehence  in  Educ. 
(30-18-8281-502)  Obligation  limitation 

Outlaya 

Board  for  International  Broadcasting 

Granta  and  expenaea  

(30-19-1145-154)  Budget  Authority 

Outlays 
Israel  Relay  Station 
(30-19-1146-154)  Budget  Authority 

Outlays 

Commission  of  Fine  Arts 

Salaries  and  expenses  "      ' 

(30-32-2600-451)  Budget  Authority 

Outlays 
National  capital  arts  and  cultural  affairs 
(30-32-2602-503)  Budgat  Authority 

Outlaya 

Commission  on  Civil  Rights 

Salarlea  and  expenses  " 

(30-35-1900-751)  Budgat  Authority 

Outlaya 
Committee  for  Purchase  from  the  Blind  L   nth«r. 

Salaries  and  expenaea 

(30-37-2000-505)  Budget  Authority 

Outlaya 
Commodity  Futures  Trading  Commission 

COMsodl ty  Futures  Trading  Commission 

(30-38-1400-376)  Budget  Authority 

Outlays 
Consumer  Product  Safety  Comm1««lnn 
froduct  safety 


31 ,041 
20.580 


Foundat 1 
1.150 
720 


192,043 
184.361 

35.294 
25.482 


467 
428 

4.671 
4.671 


5.991 
5,092 


893 

854 


34,678 
30.170 


34.400 

10 

29.250 


(30-41-0100-554)  Budget  Authority 

401(C)  Author1ty--0ff .  Coll 

Outlaya 
Corporation  for  Public  Broadcasting 

Public  broadcasting  fund      ' —  " 

(30-42-0151-503)  401(C)  Authority 

Outlaya 
District  of  Columbia 

r?n*al!',?nrS:JI,*2  °-'^-  '^*-  e'^"b«th's  Hospital) 

(30-43-1700-806)  Budget  Authority  552  700 

A-46 


228.000 
228,000 


Account  Title 

401(C)  Authority 

Out Isys 
Equal  Employment  Opportunity  Conwiisslon 
Salaries  and  expenses 
(30-46-0100-751)  Budget  Authority 

Outlays 
Export-Import  Bank  of  the  United  States 


Sequestarable  Base 
20.000 
567. 157 


190.24  1 
167.987 


Export-Import  Bank  of  the  United  States 
(30-48-4027-155)  Budget  Authority 

Obligation  limitation 
Direct  Loan  Limitation 
Guaranteed  Loan  Limitation 
Out  lays 
Farm  Credit  Administration 


I  14, 180 

20.531 

716.220 

10,380.000 

145.670 


Revolving  fund  for  administrative  expenses 
(30-52-4131-351)  Obligation  limitation 

Out  lays 

Federal  Communications  Commission 

Salaries  and  expenses 
(30-60-0100-376)  Budget  Authority 

Out  lays 
Federal  Election  Commission 


36.848 
36.848 


104.963 
98, 141 


14.874 
13.387 


74,807 
67.326 

57.744 
51,970 


Salaries  and  expenses 
(30-65-1600-808)  Budget  Authority 

Outlays 

Federal  Emergency  Management  Agency 

Salaries  and  expenses  (Defense-related  activities) 
(30-67-0100-054)  Budget  Authority 

Outlays 
Salaries  and  expenses  (Disaster  relief  and  insurance) 
(30-67-0100-453)  Budget  Authority 

Outlays  ,..,, 

Emergency  planning  and  assistance  (Defense-related  activitie 
(30-67-0101-054)  Budget  Authority  255  672 

Outlays  14o!620 

Emeryency  planning  and  assistance  (Community  development) 
(30-67-0101-453)  Budget  Authority  27  179 

Outlays  I4.'94e 

Emergency  food  and  aha  Iter 
(30-67-0103-605)  Budget  Authority  118.332 

Out  leys  I  iM  '  -1  I  > 

Disaster  relief  «i«J.3J. 

(30-67-0104-453)  Budget  Authority  119,370 

Outlays  47*748 

National  insurance  development  fund 

(30-67-4235-451)  401(C)  Authority  ,5  gg, 

Outlays  "299 

Federal  Labor  Relations  Authority 

Salaries  and  expenses 

(30-70-0100-805)  Budget  Authority 
Outlays 

Federal  Maritime  Commission 

Salaries  and  axpanaas 


18.503 
16.394 


(30-72-0100-403)  Budget  Authority 

Outlays 
Federal  Mediation  and  Conciliation  Service 

Salaries  and  expenses         ~  " 

(30-76-0100-505)  Budget  Authority 

Outlays 
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14.294 
12.865 


25.809 
23,667 
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Account  Titis  S«qu««t«rab 

Fedaral  Mine  S«f*ty  ■nd  Health  Review  Comm1»»1on 

Salarlas  and  axpansas 
(30-79-2800-554)  BudflCt  Authority 

Out laya 
Fadaral  Ratlrawant  Thrift  Inveatwnt  Board 


Program  axpanaaa 

(30-81-5290-803)  Obligation  limitation 

Outlays 
Faderal  Trada  Commission 


Salaries  and  axpansas 
(30-84-0100-376)  Budgat  Authority 

Outlays 
Harry  S  Truman  Scholarship  Foundation 


Salarlas  and  aiipansss 
(31-04-0054-808)  Budgat  Authority 

Outlays 
Franklin  Dalano  Roosavalt  Mamorlal  Commission 


Salaries  and  aipansas 
(31-05-0700-808)  Budgat  Authority 

Out  lays 
IntalllQsnca  Community  Staff 


Intalllgsncs  community  staff 
(31-07-0400-054)  Budgat  Authority 

Outlays 
Advisory  Commission  on  Intarnovarnmantal  Relations 


Salarlas  and  axpansas 
(31-08-0100-808)  Budgat  Authority 

Outlays 
Appalachian  Raglona)  Commission 


Appalachian  raglonat  dawalepmant  programa 
(31-09-0200-452)  Budgat  Authority 

Outlays 
Dalawara  Rivar  Basin  Cowwlsslon 


la  Bass 


4.111 
3.864 


15.396 
15.396 


69.797 
63.975 


Harry  S  Truman  memorial acholarship  trust  fund 
(31-01-8296-502)  Obligation  limitation  2.125 

Outlays  3.010 

Christopher  Columbus  Quincantannary  Jubilee  Commis 
Salaries  and  expanses 
(31-03-0800-376)  Budget  Authority  220 

Outlaya                                 197 
Commission  on  the  Bicentennial  of  the  U.S.  Constit 


21.873 
4.375 


28 
23 


1.445 
1.228 


110.700 
7.860 


23.988  i 
15.592  I 


Salarlas  and  axpansaa 

(31-10-0100-301)  Budgat  Authority  205 

Outlaya  191 

Contribution  to  Delawara  River  Basin  Commission 
(31-10-0102-301)  Budgat  Authority  263 

Outlays  263 

Interstate  Commission  on  the  Potomac  River  Basin 

Contribution  to  Interstate  Commission  on  the  Potomac 
(31-11-0446-304)  Budget  Authority 

Outlays 

Susquehanna  River  Basin  Commission 

Salarlea  and  expenses 
(31-12-0500-301)  Budgst  Authority 

Outlays 
Contribution  to  Susquehanna  River  Basin  Commission 
(31-12-0501-301)  Budget  Authority 

Outlays 
International  Trade  Commission 

A=45 


River  B 
379 
379 


192 
181 

262 
262 


Sequesterable  Basti 

36.491 
31  .419 


Account  Title 
Salaries  and  expenses 
(31-17-0100-153)  Budget  Authority 

Out Isys 

Interstate  Commerce  Commission 

Salaries  and  expenses 

(31-19-0100-401)  Budget  Authority  46.695 

Outlays  42.026 

James  Madison  Memorial  Fellowship  Foundation 

James  Madison  Memorial  FellOMShip  Foundation 
(31-20-0200-502)  401(C)  Authority 

Outlays 
James  Madison  Memorial  FelloMShIp  Trust  Fund 
(31-20-8282-502)  Obligation  limitation 

Outlays 
Japan-United  States  Friendship  Commission 


Japan-United  States  friendship  trust  fund 
(31-21-8025-154)  Budget  Authority 

Outlaya 
Legal  Services  Corporation 


Payment  to  the  Legal  Services  Corporation 
(31-22-0501-752)  Budget  Authority 

Outlays 

Marine  Mammal  Commission 

Salaries  and  expenses 
(31-23-2200-302)  Budget  Authority 

Outlays 
Merit  Systems  Protection  Board 


Salarle 
(31-30 

Nat lona 

Salaries  and  expenses 

(31-32-3500-506)  Budget  Authority 

Out  lays 
National  Endowment  for  the  Arts 


s  and  expenses 

2700-503)  Budget  Authority 

Outlays 
1  Council  on  the  Handicapped 


10.000 
10.000 

250 
250 


1  .248 
1  .248 


317.109 
276.202 


I  ,003 
891 


Salaries  and  expenses 
(31-24-0100-805)  Budget  Authority 

Outlays 
Office  of  the  Special  Counsel 
(31-24-0101-805)  Budget  Authority 

Out  lays 

National  Archives  and  Records  Admlnlstrat iori 

Operating  expenses 
(31-26-0300-804)  Budget  Authority 

Outlays 
National  archives  trust  fund 
(31-26-8436-804)  401(C)  Authorl ty— Of f .  Coll. 

Outlays 

National  Capital  Planning  Commission 

Salaries  and  expenses 
(31-28-2500-451)  Budget  Authority 

Out Isys 
National  Commission  on  Libraries  &  Infu.  Science 


22.03a 
lb. 909 

4,92b 
4.379 


121 .608 
97.286 

7.884 
7.884 


3.  106 
2.858 


755 
680 


935 
733 


ist  rat  ion 

174,309 
59.259 


National  Endowment  for  the  Arts:  Grants  and  admin 
(31-35-0100-503)  Budget  Authority 
Out  lays 

National  Endowment  for  the  Humanities 

Nat lona I  Endowment  for  the  Humanities:  Grants  and  administra 
(31-36-0200-503)  Budget  Authority  145.971 
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Account  T1tl« 

Outlays 

In«t1tuf  of  Mu»«uiii  Stv1c«« 

Institute  of  Musaum  Sarwicas 
(31-37-0300-503)  Budgat  Authority 

Outlays 

National  Labor  Ralatlona  Board 

Salarlas  and  axpansas 
(31-39-0100-505)  Budgat  Authority 

Out laya 

National  Madlatlon  Board 

Salarlas  and  axpansas  ~~ 

(31-40-2400-505)  Budgat  Authority 

Outlays 
National  Sclanca  Foundation 
Rasaarch  and  ralatad  actlvltlas 
(31-45-0100-251)  Budgat  Authority 

Outlays 
Sclanca  and  anglnaaring  education  activities 
(31-45-0106-251)  Budgat  Authority 

Outlays 
U.S.  Antarctic  program 
(31-45-0200-251)  Budgat  Authority 

Outlays 

National  Tranaportat Ion  Safatv  Board 

Salarlas  and  axpanaaa 
(31-47-0310-407)  Budgat  Authority 

Out laya 
Neighborhood  Ralnyastwant  Corporation 


Saquastarabia  Bass 

67.384  I 


22.790  I 
6.015  I 


140.254 
131.979 


7.379 
5.874 


1.512.310 
753.130 

144.768 
21.570 

129.792 
64.247 


25.242 
22.788 


..- .....^w.  ■■»«>,  >^wiMy»»tinwnT  <.orporaTion 

Paymant  to  tha  Nalghborhood  (ta<nwastmant  Corporati 
(31-49-1300-451)  Budget  Authority 
Outlays 

?uclaar  RaQulatory  Conwlsslpn 
alarlas  and  axpansas  ' 

(31-50-0200-276)  Budgat  Authority 

Outlays 
Occupational  Safety  and  Health  Raview  Conimlsslon 
Salaries  and  expanses "    " 
(32-02-2100-554)  Budget  Authority 

Out Isys 

Psnawa  Canal  Commission 

Psnsma  Canal  revolving  fund         " ~ 

(32-07-4061-403)  Obligation  limitation 

Out laya 

Pfnnsylvanla  Avenue  Development  Coraorstlon 

Salaries  and  expenses 

(32-08-0100-451)  Budget  Authority 

Out  lays 
Public  development 
(32-08-0102-451)  Budget  Authority 

Outlays 
Land  acquisition  and  development  fund 
(32-08-4084-451)  401(C)  Authorl ty— Of f .  Coll. 

Outlays 
PostsI  Service 

Payment  to  the  Postal  Service  fund 

(32-10-1001-372)  Budget  Authority 

Outlays 
Postal  Service 

(32-10-4020-372)  401(C)  Authority 

A-50 


on 


19.431 
19.431 


420.000 
315.000 


6,190 
5.757 


50.287 
47.773 


2.645 

2.  142 

3.  1  14 
2.336 

3.000 
3,000 


536.646 
536.646 

1.058,000 


Account  Title 

Outlays 
Railroad  Retirement  Board 


Sequesterable  Base 

I .094,000 


Railroad  social  security  equivalent  benofft  account 
(32-20-8010-601)  Obligation  limitation  31.671 

Outlays  31 167  1 

Rail  Industry  Pension  Fund 
(32-20-8011-601)  Obligation  limitation  28.563 

Outlays  28! 563 

Supplemental  Annuity  Pension  Fund 
(32-20-8012-601)  401(C)  Authority  117.618 

Obligation  limitation  2^293 

Outlays  saisiS 

Securities  and  Exchange  Commission 

Salarlas  snd  expenses  ^  "■  ~ 

(32-35-0100-376)  Budget  Authority  142.339 

Outlays  1291528 

Selective  Service  System 

Salaries  and  expenses  ~ 

(32-40-0400-054)  Budget  Authority 

Outlays 

Smithsonlsn  Institution 

Salarlas  and  expenses 
(32-50-0100-503)  Budget  Authority 


26, 7  14 
21.933 


Construction  and 
(32-50-0129-503) 


Outlays 

Improvements,  National  Zoological 

Budget  Authority 

Outlays 
Repair  and  raatoratlon  of  buildings 
(32-50-0132-503)  Budget  Authority 

Outlays 
Construction 
(32-50-0133-503)  Budget  Authority 

Outlays 
Salarlas  and  expanses.  National  Gallery  or  Art 
(32-50-0200-503)  Budget  Authority 

Out  lays 
Salaries  and  expenses.  Woodrow  Wilson  loternat iona I 
(32-50-0400-503)  Budget  Authority 

Out  lays 
EndOMment  challenge  fund 
(32-50-8188-503)  401(C)  Aultiorlly 

Out  lays 
Canal  Zona  biological  area  fund 
(32-50-8190-503)  401(C)  Authority 

Out  lays 

Other  Temporary  Commissions 

State  Justice  Institute    '  " 

(33-02-0052-752)  Budget  Authority 

Out Isys 
Navajo  and  Hopi  Indian  Relocation  Commission 
(33-02-1100-808)  Budget  Authority 

Outlays 
Interagency  Council  on  the  Homeless 
(33-02-1300-604)  Budgat  Authority 

Comm.  for  the  Study  of  Int.  Mig.  and  Coop.  Econ   Dev  S 
(33-02-1400-153)  Budget  Authority 

Outlays 
Tennessee  Val  ley  Authority 


21  1  .971 
187. 170 
Park 

8.468 
3.81  1 

20,005 
8.002 

I  .366 
546 

39,292 
33.673 
Center 

4,216 
2.S89 

4i> 
*a 

150 
130 


1 1 .409 
3,069 


26 
16 


270 
550 


779 
and 
91  1 
620 


TVA  fund  (Energy  supply) 
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Account  Titl* 

(33-16-4110-271)  Obligation  limitation 
TVA  fund  (Area  and  raglonal  davalopmant) 
(33-16-4110-452)  Budgat  Authority 

Obligation  limitation 

Outlaya 
Unltad  Statas  Holocaust  Mamorlal  Council 


Saquastarabia  Basa 
96.900 

103.000 

1.100 

25.338 


Holocaust  Mamorlal  Council 
(33-19-3300-808)  Budgat  Authority 

Outlaya 
Unltad  Statas  Information  Agancy 


2.270 
1.795 


Salarlas  and  axpanaaa 
(33-22-0201-154)  Budgat  Authority 

Out laya 
East  Waat  Cantar 
(33-22-0202-154)  Budgat  Authority 

Outlays 
Radio  broadcasting  to  Cuba 
(33-22-0208-154)  Budgat  Authority 

Outlays 
Educational  and  cultural  aichanga  program 
(33-22-0209-154)  Budgat  Authority 

Out laya 
National  Endomnant  for  Damocracy 
(33-22-0210-154)  Budgat  Authority 

Outlaya 
Unltad  Statas  Inst  1 tuta  of  Paaca 


648.920 
511.998 

20.760 
19.618 

13.397 
10.718 

155.742 
70.863 

17.516 
7.006 


Unltad  Statas  Inst  1 tuta  of  Paaca 
(33-24-1300-153)  Budgat  Authority 

Outlays 
Unltad  Statas  Santancing  Commission 


4.491 
4.491 


Salarlas  and  axpansaa 

(33-31-0938-752)  Budgat  Authority 
Outlaya 

Othar  Indapandant  Aganclaa 

Total  Budgat  Authority 

401(C)  Authority 
401(C)  Authority— Off .  Coll 
Obligation  limitation 
Olract  Loan  Limitation 
Guarantaad  Loan  Limitation 
Outlaya 

A1 lowancaa 

Al lowancas 

C-R-H  aggragata  apandout  rata  raqulramant 

(51-05-6070-929)  Outlaya 

A I loaancas 

Total  Outlaya 


6.537 
6.014 

7.773.460 

1.450.789 

10.894 

289.114 

716.220 

10.380.000 

7.124.903 


655.000 
655.000 
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Account  Tit  la 
REPORT  TOTAL 


St>quest«riibla  Bose 


Budgat  Authority 
Budgat  Authority — ASI 
Budgat  Authority — Spec, 
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Title  3— 

The  President 


Presidential  Documents 


INITIAL 
ORDER 

Emergency  Deficit  Control  Measures 
for  Fiscal  Year  1989 


32881 


By  the  authority  vested  in  me  as  President  under 
the  Constitution  and  by  the  statutes  of  the  United  States 
of  America,  including  section  252  of  the  Balanced  Budget 
and  Emergency  Deficit  Control  Act  of  1985  (Public  Law 
No.  99-177) ,  as  amended  by  the  Balanced  Budget  and  Emergency 
Deficit  Control  Reaffirmation  Act  of  1987  (Public  Law 
No.  100-119)  (hereafter  referred  to  as  "the  Act") ,  and  in 
accordance  with  the  report  of  the  Director  of  the  Office  of 
Management  and  Budget  issued  August  25,  1988,  pursuant  to 
section  251(a)(2)(B)  of  the  Act,  I  hereby  state,  pursuant  to 
section  252(a)(3),  that  no  aggregate  outlay  reductions  are 
required  pending  issuance  of  the  revised  report  and  final 
order. 

This  Order  shall  be  reported  to  the  Congress  and  shall  be 
published  in  the  Federal  Register. 


\i  X  crvu*>-^  (  ^Jko^^^ht^ 


THE  WHITE  HOUSE, 

August  25,  1988. 


(FR  Doc.  88-19707 
Filed  8-25-88:  4:18  pm] 
Billing  code  3195-01-C 


VOL 


ISS 


A  G 


1988 


UMI 


Rea 


INFORW 

FMlerai 

Index,  f 
Public  ii 
Correcti 
Docume 
Machine 

Code  01 

Index,  f 
Printing 

Lmvs 

Public  L 
Additior 

Presldei 

Executiv 
Public  P 
Weekly 

The  Uni 

General 

Other  S 

Data  ba 
Guide  tc 
Legal  sti 
Library 
Wvacy 
Public  L 
TDD  for 


FEDERA 


28855-28 
28997-29 
29219-29 
29323-29 
29441-29 
29633-29 
29875-30 
30011-30 
30243-30 
30421-30 
30637-30 
30825-30 
30973-31 
31281-31 
31629-31 
31825-32 
32029-32 
3ai  95-32 
32367-32 
32595-32 


Reader  Aids 


Federal  Register 
Vol.  53.  No.  166 
Friday.  August  26.  1988 


INFORMATION  AND  ASSISTANCE 


Faderal  Register 

Index,  finding  aids  &  general  information  523-5227 

Public  inspection  desk  523-5215 

Corrections  to  published  documents  523-5237 

Document  drafting  information  523-5237 

Machine  readable  documents  523-5237 

Code  of  Federal  RegulathHis 

Index,  finding  aids  &  general  information  523-5227 

Printing  schedules  523-3419 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.)        523-6641 

Additional  information  523-5230 

Presidential  Documents 

Executive  orders  and  proclamations  523-5230 

Public  Papers  of  the  Presidents  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

The  United  States  Govemnient  Manual 

General  information  523-5230 

Other  Services 

Data  base  and  machine  readable  specifications  523-3408 

Guide  to  Record  Retention  Requirements  523-3187 

Legal  staff  523-4534 

Library  523-5240 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (PLUS)  523-6641 

TDD  for  the  deaf  523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES.  AUGUST 


28855-28996 1 

28997-29218 2 

29219-29322 3 

29323-29440 4 

29441-29632 5 

29633-29874 8 

29875-30010 9 

30011-30242 10 

30243-30420 11 

30421-30636 12 

30637-30824 15 

30825-30972 16 

30973-31280 17 

31281-31628 18 

31629-31824 19 

31825-32028 „....22 

32029-32194 23 

3ai95-32366 24 

32367-32594 „ 25 

32595-32882 26 


CFR  PARTS  AFFECTED  DURING  AUGUST 

At  the  end  of  each  month,  the  Office  at  the  Federal  Register 
putjiishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  tjy  documents  put)rished  since 
the  revision  date  of  each  title. 

1  CFR 

Proposed  Rules: 

2 29990.  30754 

3 29990,  30754 

5 29990,  30754 

6 29990,  30754 

7 29990,  30754 

8 29990,  30754 

9 29990,  30754 

10 29990,  30754 

1 1 29990.  30754 

12 29990.  30754 

1 5 29990,  30754 

16 29990,30754 

1 7 29990,  30754 

18 29990,30754 

1 9 29990.  30754 

20 29990.  30754 

21 29990.  30754 

22 29990.  30754 


430 

29684 

534 

29664 

536 

30061 

831 

29057 

841 

29057 

890 

29666 

1253 

32623 

1263 

32623 

7  CFR 

Id 

31630 

3CFR 

Proclamations: 

5843 29219 

5844 _29872 

5845 „  30421 

5846 30827 

5847 „..  321 93 

Executiva  Orders: 
10480  (Amended 

by  EO  12649) 30639 

1 1 269  (Amended  t>y 

EO  12647) 29323 

12647 29323 

12648 30637 

12649 30639 

AdmlnistraUva  Orders: 
Memorandums: 
July  21.  1988 

(correction) 28938 

Aug.  11.  1988 30641 

Presidential  Determinations: 
No.  88-21  of 

August  1,  1988 30825 

Orders; 

August  25,  1988 32881 


5  CFR 

870 

871 

872 

873 


32367 

32367 

32367 

32367 

890 28997,  32367,  32368 

1605 31629 

1630 31629 

1631 31629 

1650 31629 

Proposed  Rules: 

213 30061.  31012 

300 32053 

359 30061 


2 32029 

26 31639 

27 29325 

210 29144 

272 31641,31646 

273 31641 

278 31646 

301 29633 

400 31825 

456 31826 

704 29552 

725 29221 

795 29552 

910 29441,  30423,  31649 

32595 

915 30973 

917 29675 

927 29441 

929 „ „ 29443 

944 30973 

947 31650 

948 29639 

958 32595 

967 29443 

981 29222 

985 31281 

989 31830 

993 29444 

1 230 30243 

1 446 28997 

1497 29552 

1 498 29552 

1942 30245 

1945 30382 

1 946 32596 

1 948 30643 

1 951 30643 

1955 30643 

3700 32369 

3701 32369 

Proposed  Rules: 

1 30435 

68 30685 

277 29858 

400 31874 

401 29340,  29341,  32235 

405 31875 

441 31877 

920 30288 

926 31703 

931 29688 


II 


Federal  Register  /  Vol.  53.  No.  166  /  Friday.  August  26.  1988  /  Reader  Aids 


932 ...29688 

955 32054 

1065 30289 

1079 30290,30291 

1098 32623 

1126 29689 

1405 30068,  31958 

1408 29307 

1 421 30068,  3 1 958 

1 745 „..  32235 

1 749 32235 

1754 31877 

1765 31346 

1 910 29341 

3400 30414 

8CFR 

1 30011 

204 3001 1 

205 3001 1 

211 30011 

212 3001 1 

214 „ 3001 1 

216 „ 3001 1 

223 3001 1 


223a 

.„ 30011 

235 

30011 

242 

3001 1 

245. 

30011 

100 _... 

103._ 

.29804,29818 
.29804,  29818 

210a. 

„ 30685 

245a 

29804 

264 

299 

9CFR 

78 

.29804,29818 
.29804,29818 

. 32029,  32602 

Pimm— il  Rtilaft; 
113 

31704 

201 „ 

32624 

203 

32624 

317 

319 

327 „ 

32247 

32247 

32060 

381 

10  era 

2 

..32060,32247 
31651 

11 „ 

30829 

19 

31651 

20 

31651 

21 

31651 

25 

30829 

51 

31651 

70 

31651 

72 

31651 

73 

31651 

75 

31651 

140 

31282 

150 

31651 

171 

30423 

435 

32536 

PropoMd  RuIm: 

Ch.  1 

29912 

40 

32396 

50 

32624 

52 

32060 

150 

31880 

435 

32547 

12  era 

201 

32602 

203 

31683 

220 „„ 

...„ 30830 

227 29223,  29225 

229 31290,  31416,  32354 

338 30831 

510a 30251 

524 30251 

663 31 699 

569c 30665 

61 1 „ 29445 

701 _ 29640,  29641 

747 29446 

761 29645 

790 29646 

791 29646 

795 - 29651 

PropOMd  RuImc 

8 _ 31 705 

229 32359 

523 30686 

563c...- 31363 

571 „ 31 363 

61 5 30071 

13  era 

1 1 5 321 95 

121 29876.  30668,  32370 

Propo— d  Rul9K 

121 30689,  30691,  32821 

123 29691 

14  era 

23 30802,  30906 

25 30906,  32564 

27 „ 30906 

29 „ 30906 

39 28855,  28856,  28858- 

28860. 28999, 29448-29451 . 

29652. 29653. 29677. 30023. 

30024, 30425. 28861 .  30975- 

30982. 31296. 32030, 32031 
71 28862,  29800,  30670, 

30671, 31297, 32033, 32209- 
32213 

73 29453 

75 28862.  32214 

91 30838.  30906.  32603 

95 31 298 

97 29000.  31305 

121 30906,  32564 

1 25 30906 

1 35 30906,  32603 

1 260 29328 

Propos9d  Rutes: 

Ch.  1 28888,  29482,  32077 

15 31608 

21 28888,  30292 

23 28888 

25 30292 

39 29692-29695,  29912, 

30435,  31012-31016.  31364, 
31365, 32077-32080, 32403 

61 29582 

71 28889,  30298,  30695, 

31366,32250,32251 

73 „ 30298 

75 3101 8,  31 01 9 

141 29582 

143 29582 

1 260 2991 3 

15  era 

371 28862 

375 28864 

385 28862 

399 28864,  30026 

16  era 

13 29226,  31306 


300 

31311 

301 

31311 

303 

31311 

13 „..  30436, 

438 

31019,31708 
29482 

600 

17  era 

5 

29696,  30754 
30671 

30 

30673 

200 

.30838,32604 

211 

29226 

231 

29226 

241 

29226 

271 

29226 

275 

32033 

400 

28978 

402 

28978 

403 

28978 

404 

28978 

450 

28978 

240 - 

_ 31709 

270 

274 

.29914,  30299 
29914 

275 

29914 

279 

29914 

18  era 

154 

.30027,30047 

157 

161 

.29002 

30027,  30047 
29654 

250 

29654 

260 

271 

284 

385 

.29«4 

.30027,30047 

.30047.32373 

30027,  30047 

.30047,32035 

388 

30047 

389 

31701 

1301 

PropoMd  RuIm: 
35 

.30252,  31315 
31882 

37 

31883 

38 

31882 

101 

32625 

284 

31885 

292 _ 

.31021,31882 

293 

31882 

382 

31882 

385 

31885 

19eFR 

113 

29228 

122 

29228 

176 

30983 

178 

29228 

4 

„....  30696 

134 „. 

30312 

177 

29343 

178 

31367 

192 

31367 

20  era 

404 

416 

..29011,29878 
29011 

617 

32344 

PropoMd  Rutts: 
404 

31886 

416 

21  era 

12 

"•••" 

..31886,32252 
29453 

74 „™ 

..29024,29655 

81 29024,  29655 

82 29024,  29655 

175 29453,32605 

177 29655,  31832,  32215 

178 29656,  30048,  31835, 

32374 

310 31270 

436 32606 

443 32606 

444 31837 

510 „ - 32610 

522 - 32610 

524 _ 32610 

558 31316 

1308 29232,  31837 

PropoMd  RulSK 

310 30756 

341 30522 

346 30756 

348 32592 

357 30786 

369 30756 

22  era 

201 31317 

207 29657 

Proposed  Riil««: 
171 ;.. 


.32626 


23  era 

646 2221 5 

650 3261 1 

658 28870 

1208 31318 

1 309 „ 32375 

24  era 

24 30049 

50 301 86 

58 30186 

201 - 28871 

203 28871 

234 28871 

51 1 28990 

570 31234 

575 - 301 86 

576 301 86 

596 30944 

905 ....30206 

941 30206 

965 30206 

968 30206 

969 31274 

970 30984 

PropoMd  RutOK 

201 30697 

570 30442.  31 224 

1 710 - 30443 

4100 29717 


.30673 


2SeFR 

Ch.  I,  Appendix 

26eFR 

1 29658,  29801,  29880, 

32219,32384,32821 

31 32219 

602 29658,  29801 , 

PropoMd  Rtito*: 

1 29343,  29719,  29920, 

30147,32405 

54 29719 

301 29920 


27eFR 

9 


,._.  29674 


Federal  Register  /  Vol.  53.  No.  166  /  Friday,  August  26,  1988  /  Reader  Aids 


111 


Proposed  Rules: 

4 

30848 

5 

30848 

7 

30848 

19 

32255 

28CFR 

0 

2 

.  30989 

.  31322 
29233 

29CFR 

1926 

29116 

2619 

.30674 

2676 

.30675 

Proposed  Rules: 

1910 29822 

1915 

1917 

1918 

1926 

2510 

,29920 
.29822 
.29822 
.29822 
.29822 

,  30512 
,30512 
. 30512 
,  30512 
,  30512 
.29922 

30CFR 

56 

.32496 

57 

32496 

250 

30705 

256 

.29884 

901 

32049 

904 

.32220 

925 

.30449 

944 

31324 

946 

.30450 

948 

32617 

Proposed  RuIeK 

7 

. 32257 

20 

.30312 

25 

. 32257 

75 

77 

.30312 

32257 
30312 

256 

.31424 

281 

31424 

282 

31442 

701 

.29310 

773 

29343 

785 

29310 

843.._ 

29343 

935 

29746 

31CFR 

103 

32221 

565 

.32221 

Proposed  Rules: 

103 

210 

.31370 

32323 
.30512 

32CFR 

173 

. 30839 

191 

.30990 

199 

. 28873 

30994 

239a 

30676 

239b 

.30676 

375 

.30996 

385 

386 

.29329 

30754 
29454 

387 

389 

.29330 

30754 
. 29455 

706 

30426 

838 

30253 

1900 

.32388 

33  CFR 

1 30259 

100 29456,  29457,  29676- 

29678,31326,31856 

tlO 29032 

117 28883,  29032,  29034, 

29680,  30260, 31857,  32389 


165 29458,  29678,  30261, 

30839, 31858. 31859, 32390 
Proposed  Rules: 

117 30314 

165 28890 

166 29058 

34  CFR 

31 31820 

327 29988 

675 30182 

706 30790 

707 30790 

708 30790 

Proposed  Rules: 

74 31580 

75 31580 

76 31580 

77 31580 

237 31580 

263 31580 

300 31580 

356 31580 

562 31580 

630 31580 

653 31 580 

762 31580 

36  CFR 

7 29681 

Proposed  Rules: 

7 28891,30849 

13 29746 

222 30954 

37  CFR 

202 29887 

Proposed  Rules: 

202 29923 

38  CFR 

4 „ 30261 

17 32390 

21 28883,  32390.  32619 

Proposed  Rules: 

3 32627 

21 30314 

39  CFR 

232 29460 

Proposed  Rules: 

111 29483,  29748,  30452, 

32406 
232 29750 

40  CFR 

23 29320 

52 28884,  29890,  30020, 

30224,  30427,  30428,  30998, 

31328,31329,31860,31861, 

32049,32391,32392 

60 29681 

62 30051,31862 

82 30566 

148 30908 

152 30431 

153 30431 

156 30431 

158 30431 

162 30431 

163 30431 

166 29037 

168 29037 

180 29891,  30053,  30676, 

30999 


261 29038,  29988,  30055, 

31330 

264 31138 

265 „..31138 

266 31 138 

26a..„„ 31 138 

271 .29460.  29461,  31000, 

31138 

27Z 30054 

300 30002 

370 29331 

700 „ 31 248 

761 „...  291 1 4 

799 31804 

Proposed  Rules: 

Ch.  1 32081 

35 „ 29194 

50 _„ 29346 

51 _ 29346 

52 29236-29242,  30239, 

30850,31049 

58 29346 

61- 31801 

82 30604 

141 31516 

142 29194,31516 

145 30852 

156 32322 

170 32322 

180 29244,  31049,  31050, 

32257,  32494 

228 31052.32628 

248 29166 

261 28892.  29058,  29067 

271 „...„ „.  32326 

300 29484,  30005,  30452 

304 „ 29428 

799 31814 

41  CFR 

101-7 29045 

101-26 29234 

101-40 29046 

101-47 29892 

1 05-56 31 863 

201-1 30706 

201-2 30706 

201-11 29051 

201-23 30706 

201-24 30706 

201-30 29051 

201-31 29051 

201-32 29051 

Proposed  Rules: 

101-1 28895 

105-1 28896 

201-1 32085 

201-2 32085 

201-23 32085 

201-24 32085 

42  CFR 

498 31334 

Proposed  Rules: 

74 29590 

90 32259 

405 29486,  29590,  31888 

410 29486 

413 31888 

416 29590 

433 30317,  31801 

434 32406 

435 32252 

436 32252 

440 29590 

482 29590 


483 29590 

488 29590 

489 29486 

493 _ 29590 

1003 29486 

43  CFR 

3000 _.31867.  31958 

3100 31866.  31867.  31958, 

31959 

31 1 0 31 867,  31 958 

3120 31867.31958 

3130 31866.  31867.  31959 

3150_ 31866.31959 

3160 31866,  31867.  31958 

3180 31866.  31867,  31959 

3200 31866,  31867.  31958. 

31959 

3220 31959 

3280 31867 

5460 31001 

5470 31001 

8340 31002 

PuMc  Land  Orders: 

6686 30264 

Proposed  Rules: 

3480 32631 

5450 31055 

44  CFR 

64 29053 

65 31868 

67._ 31057,  31869,  31870 

Proposed  Rules: 

67 28896,  28897,  31892 

45  CFR 

206 -30432 

233 30432 

400 32222 

801 29894,  30379 

1180 31336 

1607 30678.32322 

46  CFR 

25 31 004 

30 „ 28970 

31 32225 

32 32050 

61 „ 32225 

71  „ „ 32225 

72 32050 

91 ...._ 32225 

92 32050 

98 _..  28970 

151 28970 

153 28970 

167 32225 

169 _.  32225 

189 „.  32225 

190 32050 

382 31870 

Proposed  Rules: 

571 30852 

581 30852 

47  CFR 

0...- 29053 

1 28940,  32394 

15 32051 

32 „ 30058 

64 „ 29053 

69 30059 

73 29056,  29462-29464, 

29895-29897,  30840.  30841 , 
31339,31340 


IV 


Federal  Register  /  Vol.  53,  No.  166  /  Friday.  August  26,  1988  /  Reader  Aids 


87 28940 

94 30059 

300 30060 

Proposad  RuteK 

1 30853.  31377 

2 _ 30075 

22 30075 

36 29493 

73 29493,  29751.  29925- 

29927. 30076. 30853. 30854. 
31894.32633.32634 

74 29493 

80 30075 

90 30075 

94 30853.  31377 

48CFR 

204 32620 

208 29332 

21 5 32620 

223 32620 

252 29332.  32620 

504 30841 

505 28885 

514 28885.30841 

515 30841 

522 30841 

525 28885 

532 30841 

534 30841 

536 30841 

537 30841 

652 30841 

553 30841.  32820 

1246 30176 

1252 31006 

1505 31871 

1506 31871 

PropoMd  Rules: 

2 „ 30818 

12 32561 

14 30818 

15 30818 

25 32558 

52 „  30818.  31280.  32558. 

32561 

21 5 29347 

927 29494 

49CFR 

7 30265 

191 29800 

1 92 32263 

1 93 32263 

195 29800.  32263 

571 30433.  30680,  31007 

580 29464 

585 30434 

1150 31341 

PropoMdRulM: 

24 28995 

393 31378 

571 30855.  31378,  31379, 

31712,31716,32409 

1004 29498 

1041 29498 

1042 29498 

1152 29245 

1312 31720 

SOCFR 

17 29335.  32824.  32827 

20 29897.  31341.  31612 

23 30682 

215 28886 

285 30845.  31701.  32621 


611 29337.  31009,  32051. 

32394 

641 30846 

661 29235.  29337.  29467. 

30285.30286,31343. 

31344.31872.32233 

662 „ 32394 

663 29338.  29480.  29907. 

31009.32621 

672 31010.32051 

674 31010 

PropoMd  RuIm: 

14 30077 

17 31721-31723.  32322 

20 30622 

21 32634 

80 29500 

216. 31725 

600 „ 30082 

601 30082 

604 30082 

605 30082 

61 1 30322 

625 29549.31416 

646 3241 2 

658 32264 

672 30322.  31 728 

675 30322.  3241 5 

681 31381 


LIST  OF  PUBUC  LAWS 

Not*:  Ho  public  bills  wbtch 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  Inclusion 

m  today's  List  of  Public 

Laws. 

Last  List  August  17,  1968 


Order  Now! 

The  United  States 
Government  Manual 
1 987/88 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
subject /ageiKy  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
F^ederal  Government  abolished,  transferred,  or 
changed  in  nanie  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$20.00  per  copy 


Order  processing  code:   *  6319 

nYES, 


Publication  Order  Form 

please  send  me  the  following  indicated  publications: 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1987/88  at  $20.00  per 
copy.  S/N  069-000-00006-1. 


1.  The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  3/88.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 

2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I — I  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account      I     I     I     I     I     I     I    l-fl 


I — I  VISA,  or  MasterCard  Account 


(Street  address) 


(City,  State.  ZIP  Code) 
(  ) 


(Credit  card  expiration  date) 

Thank  you  for  your  order  1 

(Signature) 

(Rrv.  »-*7) 

(Daytime  phone  including  area  code) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC.  20402-9325 


ents 

D 

nn 

rdert 

M7) 


VOL 


ISS 


A  G 


1988 


UMI 


VOL 


ISS 


A  G 
29 


1988 


UMI 


8-29- 
Vol.  5 


Unite 
Gove 
Printi 

SUPERI 
OF  DOC 
Washinc 


OFFICI/ 
Penalty 


8-29-88 

Vol.  53  No.  167 


Monday 
August  29,  1988 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  tor  pnvate  use,  $300 


*:  *:  *:  *:  ***:**,*•.  *:  *■,  *;  .*  *;*;*:  5  -  O I G- 1  T   -4  S  i  O  to 

f\    PR,  SERIft30GS_N0V   SS   R 

UNIV  hICROriLMS  IHTL 
.300  H    ZEEB  RD 

mm  ARBOR  ni     4Si06 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

U  S  Government  Pnnting  OHice 

(ISSN  0097-6326) 


1988 


8-29- 
VoL  ! 
Page 


8-29-88 

Vol  53        No.  167 

Pages  32883-33096 


Monday 
August  29,  1988 


Briefings  on  How  To  Use  the  Federal  Register— 

For  information  on  briefings  in  Washington.  DC,  and 
Chicago,  IL,  see  announcement  on  the  inside  cover  of  this 


BEST  COPY  AVAILABLE 


n 


Federal  Register  /  Vol.  53.  No.  167  /  Monday,  August  29.  1988 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office. 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for  6  months  In  paper  form,  or 
$188.00  per  year,  or  $94.00  for  6  months  in  microfiche  form, 
payable  in  advance.  The  charge  for  individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402,  or  charge  to  your  GPO  Deposit  Account 
or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 


How  To  Cite  This  PubUcation:  Use  the  volume  number  and  the 
page  number.  Example:  53  FR  12345. 


FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  a^ect  them.  There  will  l>e  no  discussion  of 
specific  agency  regulations. 


WASHINGTON.  DC 

WHEN:    September  13:  at  9:00  a.m. 
WHERE:    Office  of  the  Federal  Register, 
First  Floor  Conference  Room. 
1100  L  Street  NW.,  Washington.  DC 
RESERVATIONS:  Doris  Tucker.  202-623-3419 


CHICAGO.  IL 

WHEN:    September  19;  at  9:15  a.m. 
WHERE;    Room  3320, 

Federal  Building. 
230  S.  Dearborn  St.. 
Chicago.  IL 
RESERVATIONS:  Call  the  Federal  Information  Center. 
Chicago  312-353-5692 


SUBSCRIPTIONS  AND  COPIES 

PUBUC 
Subscriptions: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  public  subscriptions 

202-783-3238 
27S-3328 
275-3054 

Single  copie8/bad(  copies: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 

783-3238 
275-3328 
275-3050 

FEDERAL  AGENCIES 

Subscriptions: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  Federal  agency  subscriptions 

523-5240 
275-3328 
523-5240 

For  othar  telaphooe  numbets,  see  the  Reader  Aids  section 
at  the  end  of  this  Issue. 


UMI 


•    »    »     4          .     *         1 

m 

Contents 

Federal  Register 

Vol.  53,  No.  167 

Monday,  August  29,  1988 

Agricultural  Mariceting  Service 

NOTICES 

PROPOSED  RULES 

Environmental  statements;  availability,  etc.: 

Almonds  grown  in  CaKfomia,  32909 

Superconducting  super  collider,  32932 

Milk  marketing  orders: 

New  York-New  Jersey,  32911 

Environmental  Protection  Agency 

RULES 

Agricultural  Research  Service 

Hazardous  waste  program  authorizations: 

NOTICES 

North  Carolina 

Meetings: 

Correction,  32899 

National  Arboretum  Advisory  Council.  32926 

Water  pollution  control: 
National  pollutant  discharge  elimination  system — 

Agriculture  Department 

Expiring  permits  continuation;  withdrawn,  33004 

See  Agricultural  Marketing  Service;  Agriailtural  Research 

NOTICES 

Service;  Farmers  Home  Administration 

Agency  information  collection  activities  under  OMB  review, 
32939 

Air  Force  Department 

NOTICES 

Environmental  Quality  Council 

Meetings: 

See  Council  on  Environmental  Quality 

Scientific  Advisory  Board,  32929 

Executive  Office  of  the  President 

Commerce  Department 

See  Council  on  Environmental  Quality;  Presidential 

See  International  Trade  Administration;  Minority  Business 

Documents 

Development  Agency 

Export  Administration 

Commodity  Futures  Trading  Commission 

See  International  Trade  Administration 

NOTICES 

Meetings;  Simshine  Act.  32970 

Farmers  Home  Administration 

NOTICES 

Comptroller  of  tiie  Currency 

NOTICES 

Loan  and  grant  programs: 
Credit  report  fees,  32926 

Stock  appraisals;  policy  stat^nent,  32967 

Federal  Aviation  Administratton 

Conservation  and  Renewable  Energy  Office 

RULES 

Airworthiness  directives: 

NOTICES 

Presidential  conservation  service: 

Alexander  Schleicher,  32889 
PROPOSED  RULES 
Airworthiness  directives: 

Puerto  Rico  Electric  Power  Authority,  32935 

Domier,  32920 

Council  on  Environmental  Quality 

NOTICES 

Sikorsky,  32921 
NOTICES 

Meetings;  Sunshine  Act,  32970 

Exemption  petitions;  summary  and  disposition,  32965 
Meetings: 

Defense  Department 

Aeronautics  Radio  Technical  Commission,  32966 

See  also  Air  Force  Department 

(2  documents) 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Federal  Communications  Commission 

I'rinting  acquisition;  approval  of  requirements,  33017 

RULES 

Special  tooling,  33020 

Common  carrier  services: 

NOTICES 

MTS  and  WATS  market  structure,  33010 

Committees;  establishment,  renewal,  termination,  etc.: 

Radio  broadcasting: 

Main  studio  location  and  program  origination,  32899 
Radio  services,  special: 

Strategic  Defense  Initiative  Organizatioo  Advisory 
Committee;  charter,  32929 

Private  operational  fixed  microwave  service — 

Economic  Regulatory  Administration 

Multiple  address  system,  32901 

NOTICES 

PROPOSED  RULES 

Consent  orders; 

Common  carrier  services: 

Texaco,  Inc.,  32929 

MTS  and  WATS  market  structure,  33013 
NOTICES 

Energy  Department 

Agency  information  collection  activities  under  OMB  review. 

See  also  Conservation  and  Renewable  Energy  Office; 

32940 

Economic  Regulatory  Administration;  Federal  Energy 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 

Regulatory  Commission 

etc.,  32940 

IV 


Federal  Register  /  Vol.  53.  No.  167  /  Monday,  August  29.  1988  /  Contents 


Federal  Energy  Regulatory  Commission 

RULES 

Natural  gas  companies  (Natural  Gas  Act),  etc.: 

Natural  gas  data  collection  system,  32891 
Nonccs 
Natural  gas  companies: 

Certificates  of  public  convenience  and  necessity; 

applications,  abandonment  of  service  and  petitions  to 
amend,  32936 
Applications,  hearings,  determinations,  etc.: 

Eastern  Shore  Natiu-al  Gas  Co.,  32937 

El  Paso  Natural  Gas  Co.,  32937 

Panhandle  Eastern  Pipe  Line  Co.,  32937 

Sea  Robin  Pipeline  Co.,  32938 

Tennessee  Gas  Pipeline  Co.,  32938 

Trunkline  Gas  Co.,  32938 

United  Gas  Pipe  line  Co.,  32939 

Valero  Interstate  Transmission  Co..  32939 

Federal  Home  Loan  Banic  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Decatur  Federal  Savings  &  Loan  Association,  32940 
First  Federal  Savings  &  Loan  Association  of  Chilton 

County,  32940 
First  Federal  Savings  Bank  of  Richmond,  32941 
Sturgis  Federal  Savings  Bank,  32941 

Federal  Home  Loan  Mortgage  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  32970 

Federal  Mine  Safety  and  Heaitti  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  32970 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Printing  acquisition;  approval  of  requirements,  33017 
Special  tooling,  33020 

Health  and  Human  Services  Department 

See  Public  Health  Service;  Social  Security  Administration 

Heaitt)  Resources  and  Services  Administration 

See  Pubhc  Health  Service 

Housing  and  Urt>an  Development  Department 

RULES 

Community  development  block  grants: 
Urban  development  action  grants;  project  selection 
criteria;  and  eligible  cities  definition,  33026 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
32944,  32945 
(2  documents) 
Organization,  functions,  and  authority  delegations: 
Regional  offices,  etc;  order  of  succession — 
Nashville,  32945 

Interior  Department 

See  Land  Management  Biu^au;  National  Park  Service: 
Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Asset  acquisitions;  special  allocation  rules,  32899 


PROPOSED  RULES 

Income  taxes: 
Asset  acquisitions;  special  allocation  rules  [Editorial 
Note:  For  a  document  on  this  subject,  see  the  Rules 
section  under  this  agency.] 

International  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review,  32926,  32927 
(3  docimients) 

International  Trade  Commission 

RULES 

Practice  and  procedure: 
Import  injury  to  industries,  market  disruption,  and  relief 

actions  review;  investigations,  33034 
Imports  sold  at  less  than  fair  value  or  subsidized  exports 

to  U.S.;  injury  to  domestic  industries;  investigations, 

33039 
Unfair  practices  in  import  trade;  investigations  and 

enforcement  procedures,  33043 

Interstate  Commerce  Commission 

NOTICES 

Agreements  under  sections  5a  and  5b;  apphcations  for 
approval,  etc.: 
Southern  Motor  Carriers  Rate  Conference,  Inc.,  et  al., 
32946 
Railroad  services  abandonment: 
Nicholas,  Fayette  &  Greenbrier  Railroad  Co.,  32947 

Justice  Department 

NOTICES 

Nondiscrimination  on  basis  of  handicap;  enforcement,  32947 
Pollution  control;  consent  judgments: 

Hillsborough  County,  FL,  et  al.,  32949 

McGraw-Edison  Co.  et  al.,  32949 

Simplicity  Manufacturing,  Inc.,  32949 

Lat)or  Department 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Meetings: 

Elko  District  Grazing  Advisory  Board,  32916 
Survey  plat  filings: 

Illinois,  32946 

Mine  Safety  and  Heaitti  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Texas,  32928 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations,  32902 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Printing  acquisition;  approval  of  requirements,  33017 
Special  tooling,  33020 

Nationai  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Fuel  economy  standards: 
Passenger  automobiles,  33080 


1 

Federal  Register  /  Vol.  53.  No.  167 

/  Monday.  August  29. 1988  /  Contents                                V 

National  Park  Service 

Social  Security  Administration 

PROPOSED  RULES 

RULES 

Special  regulations: 

Social  security  benefits: 

Rocky  Mountain  National  Park,  CO;  trucking.  32924 

State  and  local  government  employees,  coverage,  32972 
Surface  Mining  Reclamation  and  Enforcement  Office 

Nuciear  Reguiatory  Commission 

PROPOSED  RULES 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 

Production  and  utilization  facilities;  domestic  licensing: 

plan  submissions: 

Nuclear  plant  license  renewal,  32919 

Kentucky,  32922 

Radiation  protection  standards: 

Disposal  of  waste  oil  by  incineration,  32914 

Transportation  Department 

Rulemaking  petitions: 

See  also  Federal  Aviation  Administration;  National 

Lewis,  Marvin  I..  32913 

Highway  Traffic  Safety  Administration;  Urban  Mass 

NOTICES 

Environmental  statements;  availability,  etc.: 

Transportation  Administration 
NOTICES 

Alabama  Power  Co..  32950 

Aviation  proceedings: 

Petitions;  Director's  decisions: 

Certificates  of  public  convenience  and  necessity  and 

Wolf  Creek  Nuclear  Operating  Corp.,  32951 

foreign  air  carrier  permits;  weekly  applications,  32965 

Applications,  hearings,  determinations,  etc.: 

Carolina  Power  &  Light  Co.,  32951 

Treasury  Department 

Detroit  Edison  Co.  et  al.,  32960 
Tennessee  Valley  Authority,  32960 

See  Comptroller  of  the  Currency;  Internal  Revenue  Service 
Urtian  Mass  Transportation  Administration 

PROPOSED  RULES 

Occupational  Safety  and  Healtti  Administration 

Buy  American  requirements: 

NOTICES 

Amendments,  32994 

Committees;  establishment,  renewal,  termination,  etc.: 

Occupational  Safety  and  Health  National  Advisory 

Veterans  Administration 

Committee,  32950 

NOTICES 

Meetings: 

Cooperative  Studies  Evaluation  Committee,  32968 

Presidential  Documents 

Medical  Research  Service  Merit  Review  Boards,  32968 

PROCLAMATIONS 

Special  observances: 

Drive  for  Life  Weekend,  National  (Proc.  5849}.  32885 

Separate  Parts  In  This  Issue 

Neurofibromatosis  Awareness  Month  (Proc.  5848),  32883 

Women's  Equality  Day  (Proc.  5850).  32887 

Part  II 

Department  of  Health  and  Human  Services,  Social  Security 
Administration,  32972 

Public  Health  Service 

Part  III 

NOTICES 

Department  of  Transportation,  Urban  Mass  Transportation 

Medical  technology  scientific  evaluations: 

Administration,  32994 

Intermittent  positive  pressure  breathing  therapy,  32941 

Meetings: 

Part  IV 

National  Toxicology  Program;  Scientific  Counselors 
Board,  32941 

Environmental  Protection  Agency,  33004 

PartV 

Federal  Communications  Commission,  33010 

Securities  and  Exchange  Commission 

RULES 

Part  VI 

Securities: 

Department  of  Defense,  General  Services  Administration, 

^^^^  X^  ***    *   »M  X.#  ^#  • 

Fees;  remittance  to  lockbox,  32890 

National  Aeronautics  and  Space  Administration,  33017 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Part  VII 

Depository  Trust  Co.,  32962 

Department  of  Defense,  General  Services  Administration, 

National  Association  of  Securities  Dealers,  Inc.,  32963 

National  Aeronautics  and  Space  Administration,  33020 

Pacific  Stock  Exchange,  Inc.,  32963 

Self-regulatory  organizations;  unlisted  trading  privileges: 

Part  VIII 

Midwest  Stock  Exchange,  Inc.,  32964 

Department  of  Housing  and  Urban  Development,  33026 

ISS 


VI 


Federal  Register  /  Vol  53,  No.  167  /  Monday,  Auguat  29, 1968  /  Contents 


PartiX 

International  Trade  Commission,  33034 

PartX 

Department  of  Transportation.  National  Highway  Traffic 
Safety  Administration.  33080 


Reader  Aide 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  fmding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


A  G 
29 


1988 


UMI 


Federal  Register  /  Vol.  53.  No.  167  /  Monday.  August  29,  1988  /  Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  tfiis  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


3  CFR 

Prodamatione: 

5848 

5849     

49  CFR 
Proposed  Rules: 

32883     531 

32885     661 

33080 

32994 

5850 

32887 

73  CFR 
Proposed  Rule*: 

981 

32909 

1002 

32911 

10  CFR 

Proposed  Rules: 

2 

32913 

20 

32914 

50  (2  documents) 

32913, 

14  CFR 

39 

Proposed  Rules: 

39  (2  documents) 

17  CFR 

202 

32919 

32889 

32920. 

32921 

32890 

18  CFR 

154 

157 

260 

284 

32891 

32891 

32891 

32891 

385 

32891 

388 

32891 

19  CFR 

206 

33034 

207 

33039 

210 

211 

33043 

33043 

20  CFR 

404 

32972 

24  CFR 

570 

33026 

26  CFR 

1 

32899 

602 

30  CFR 
Proposed  Rules: 

917 

32899 

32922 

36  CFR 
Proposed  Rules: 

7 

40  CFR 

122 

32924 

33004 

123 

271 

47  CFR 

36 

73 

94 

33004 

32899 

33010 

32899 

32901 

Proposed  Rules: 

36 

33013 

48  CFR 

1815 

32902 

1817 

32902 

1835 

1870 

Proposed  Rules: 
8 

32902 

32902 

33017 

45    

33020 

52 

33020 

VOL 


ISS 


A  G 
29 


1988 


UMI 


Federa 

Vol.  5; 
Monda 


Title 
The 


Federal  Register 

Vol.  53.  No.  167 
Monday,  August  29,  1988 


Title  3— 

The  President 


32883 


Presidential  Documents 


Proclamation  5848  of  August  22,  1988 

Neurofibromatosis  Awareness  Month,  1989 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Neurofibromatosis  is  a  potentially  debilitating  genetic  disorder  that  causes 
tumors  to  develop  in  nervous  system  tissues.  It  affects  one  in  3,700  Americans. 
There  are  two  known  types  of  neurofibromatosis.  The  great  majority  of 
patients  have  NF-1,  characterized  by  six  or  more  dark  patches  on  the  skin  and 
by  tumors  on  peripheral  nerves.  The  tumors  can  be  severely  disfiguring  and 
painful  and  can  also  result  in  bone  deformations  and  visual  impairment.  In  the 
less  common  NF-2,  tumors  occur  within  the  central  nervous  system,  usually 
damaging  nerves  crucial  to  hearing  and  balance. 

Individuals  with  neurofibromatosis,  their  families,  and  the  health  profession- 
als who  help  them  can  all  benefit  from  new  guideUnes  for  the  diagnosis  and 
management  of  this  condition  developed  last  year  in  a  consensus  conference 
at  the  National  Institutes  of  Health.  At  the  conference,  scientists  studying  the 
genetics  of  neurofibromatosis  presented  particularly  encouraging  findings: 
They  have  determined  that  the  gene  defect  that  causes  NF-1  lies  on  chromo- 
some 17,  and  the  defect  for  NF-2  on  chromosome  22.  These  discoveries, 
medical  experts  agree,  should  soon  lead  to  the  development  of  diagnostic  tests 
capable  of  definitively  detecting  neurofibromatosis  gene  carriers.  As  more  is 
learned  about  the  genetic  defects  in  neurofibromatosis,  scientists  will  be 
better  able  to  design  treatment  strategies  to  assist  those  afflicted. 

Private  voluntary  health  agencies,  chiefly  the  National  Neurofibromatosis 
Foundation,  are  partners  with  the  National  Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke  in  the  fight  against  this  tragic  disorder. 
Countless  families  have  been  sustained  and  encouraged  by  support  groups 
established  by  these  agencies  in  most  large  American  cities.  These  agencies 
also  play  an  essential  role  in  informing  the  health  care  professions  and  the 
general  public  about  neurofibromatosis,  about  the  needs  of  patients  and 
families,  and  about  the  positive  actions  we  can  all  undertake  to  ease  their 
burdens. 

To  enhance  public  awareness  of  neurofibromatosis,  the  Congress,  by  House 
Joint  Resolution  417,  has  designated  May  1989  as  "Neurofibromatosis  Aware- 
ness Month"  and  authorized  and  requested  the  President  to  issue  a  proclama- 
tion in  observance  of  that  occasion. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  May  1989  as  Neurofibromatosis  Awareness 
Month.  I  call  upon  the  people  of  the  United  States  to  observe  this  month  with 
appropriate  ceremonies  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-second  day 
of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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Proclamation  5849  of  August  25,  1988 
National  Drive  for  Life  Weekend,  1988 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Deaths  from  drunk  driving  on  America's  highways  occur  every  hour  of  every 
day  throughout  the  year.  On  average,  someone  is  killed  every  22  minutes,  65 
people  a  day.  Almost  24,000  people  lost  their  lives  last  year  in  crashes 
involving  alcohol. 

These  are  not  remote  statistics.  Two  out  of  every  five  individuals  in  the  United 
States  will  be  involved  in  an  alcohol-related  crash  at  some  time  during  their 
lives.  Each  of  us  is  therefore  a  potential  victim. 

Our  risk  is  greater  on  weekends,  when  alcohol  consumption  is  heavier,  and 
greatest  on  holiday  weekends.  We  must  remember,  as  we  celebrate,  that 
alcohol  can  turn  a  holiday  into  a  tragedy.  The  responsibility  belongs  to  each  of 
us  to  see  that  this  does  not  happen. 

If  we  can  begin  with  a  single  step,  a  single  weekend,  on  which  each  of  us  can 
make  a  commitment  not  to  drink  £uid  drive,  it  may  be  that  we  can  demonstrate 
how  individual  commitments  can  produce  life-saving  results  nationwide.  Last 
year,  a  coalition  headed  by  Mothers  Against  Drunk  Driving  sponsored  the  first 
National  Drive  for  Life  Day,  campaigning  for  all  Americans  to  pledge  not  to 
drink  and  drive  on  that  day.  The  success  of  that  first  day  has  prompted  calls 
for  an  expanded  campaign. 

The  Congress,  by  Senate  Joint  Resolution  350,  has  designated  the  Labor  Day 
weekend  beginning  on  September  3,  1988,  as  "National  Drive  for  Life  Week- 
end" and  authorized  and  requested  the  President  to  issue  a  proclamation  in 
observance  of  that  weekend. 

NOW,  THEREFORE,  1,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  Labor  Day  weekend  begirming  September  3, 
1988,  as  National  Drive  for  Life  Weekend.  I  ask  each  American  to  help 
improve  the  safety  of  our  highways  by  pledging  not  to  drink  and  drive  on  that 
weekend.  I  call  upon  the  Governors  of  the  States,  Puerto  Rico,  the  Northern 
Mariana  Islands,  the  Virgin  Islands,  Guam,  and  American  Samoa,  the  Mayor 
of  the  District  of  Columbia,  and  the  people  of  the  United  States  to  observe  this 
weekend  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fifth  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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Proclamation  5850  of  August  25,  1988 
Women's  Equality  Day,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Sixty-eight  years  ago,  on  August  26,  1920,  the  Nineteenth  Amendment  to  the 
Constitution  of  the  United  States,  granting  women  the  right  to  vote,  was 
ratified.  The  anniversary  of  this  milestone  is  a  fitting  time  to  celebrate  this 
achievement  and  to  pay  tribute  to  those  who  resolutely  sought  to  secure  this 
most  basic  right.  It  is  also  an  appropriate  time  to  reflect  on  the  advances 
women  have  continued  to  make  over  the  past  seven  decades  in  political 
participation  and  other  areas,  playing  indispensable  roles  and  offering  leader- 
ship in  family  Ufe,  the  economy,  intellectual  and  artistic  activity,  business,  the 
professions,  and  government. 

On  this  day  of  historic  significance.  Americans  everywhere  should  pause  to 
salute  women  for  their  contributions  to  our  land.  Many  have  won  a  place  in 
history  and  in  the  way  we  define  ourselves  as  a  people— for  instance, 
Pocahontas  and  Sacagawea;  DoUey  Madison  and  Molly  Pitcher;  Sojourner 
Truth  and  Rosa  Parks;  NeUie  Bly  and  Sally  Ride;  Helen  Hayes  and  Kate  Smith; 
Clara  Barton  and  Clare  Boothe  Luce.  They  and  countless  other  women,  some 
widely  known  and  many  more  known  simply  in  family,  village,  office,  or 
neighborhood,  have  helped  make  us  and  keep  us  a  country  both  great  and 
good. 

Women  continue  to  achieve.  For  instance,  women's  economic  strides  in  recent 
years  have  been  notable.  More  than  55  miUion  women  are  now  in  the  labor 
force,  and  women  hold  60  percent  of  the  more  than  17  million  new  jobs 
created  since  1982,  Since  November  1982,  employment  of  women  is  up  19 
percent.  Many  women  hold  high-paying  managerial  and  professional  jobs; 
women's  entry  into  top  management  has  grown  greatly  since  1980.  Women's 
real  median  income  grew  more  than  15  percent  between  1981  and  1986. 
Women  are  starting  small  businesses  at  twice  the  rate  of  men,  and  the  gap  in 
wages  is  steadily  closing. 

Women's  roles  continue  to  grow  in  other  areas,  too.  such  as  public  service.  In 
this  Administration.  1,308  women  have  achieved  senior  policy-level  positions, 
and,  at  all  levels  of  government,  3,039  women  have  accepted  at  least  one 
Presidential  appointment.  In  just  the  first  term  of  this  Administration,  37 
women  served  as  Presidential  assistants.  During  this  Administration,  32 
women  have  received  lifetime  appointments  to  the  Federal  judiciary,  and  one 
of  them  serves  as  a  Supreme  Court  Justice.  Four  of  the  ten  female  Cabinet 
members  in  our  entire  history  have  served  in  this  Administration. 

On  this  day,  let  us  recount  women's  accomplishments  and  celebrate.  But  let  us 
also  reaffirm,  individually  and  as  communities  and  a  Nation,  our  determina- 
tion to  seek  a  future  of  increasing  economic  freedom,  prosperity,  and  equal 
opportunity  in  which  all  our  citizens  can  fully  and  freely  develop  their  talents 
and  reach  for  their  dreams  for  the  good  of  others. 

NOW,  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  August  26, 1988,  as  Women's  Equality 
Day.  I  call  upon  the  people  of  the  United  States  to  observe  this  day  with 
appropriate  ceremonies  and  activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-fifth  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docun)ents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  88-ANE-25;  Amdt.  39-5997] 

Airworthiness  Directives;  Alexander 
Schleicher  Models  ASW-15  and  ASW- 
15B  Gliders 

agency:  Federal  Aviation 
Adtaiinistration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
Schleicher  Models  ASW-15  and  ASW- 
15B  gliders  by  individual  priority  letters. 
The  AD  requires  visual  inspection  of  the 
wing  spar  on  Schleicher  Models  ASW- 
15  and  ASW-15B  gliders;  and  a  more 
detailed  inspection  prior  to  further  flight 
if  damage  is  suspected,  and  if  damage  is 
not  suspected  no  later  than  December 
31, 1988.  If  no  damage  is  evident  during 
the  more  detailed  inspection,  the  aircraft 
may  continue  in  service  until  the  results 
of  the  core  analysis  are  obtained,  but  no 
later  than  March  1, 1989.  If  no  damage  is 
confirmed,  the  aircraft  may  continue  in 
service  for  a  period  up  to  1  year  at 
which  time  the  more  detailed  inspection 
must  be  repeated. 

Confirmed  damage  to  the  spar 
requires  repair  or  replacement  before 
further  flight.  The  AD  is  needed  to 
prevent  failure  of  the  wing  spar  which 
could  result  in  the  loss  of  the  wing  and 
consequent  loss  of  the  glider. 
dates:  f/fec^/Ve— September  12, 1988, 
as  to  all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  88-11-05, 
issued  May  19, 1988,  which  contained 
this  amendment. 


Compliance — As  required  in  the  body 
of  the  AD. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  as  of  September  12, 1988. 

ADDRESSES:  The  technical  information 
referenced  in  this  amendment  may  be 
obtained  from  Eastern  Sailplane,  Heath 
Stage  Route,  Shelbume  Falls, 
Massachusetts  01370,  or  Calistoga 
Soaring  Center,  1546  Lincoln  Avenue, 
Calistoga,  California  94515;  or  may  be 
examined  at  the  Office  of  the  Regional 
Counsel,  Federal  Aviation 
Administration,  New  England  Region, 
Rules  Docket  No.  8&-ANE-25, 12  New 
England  Executive  Park,  Room  311, 
Burlington,  Massachusetts  01803. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Munroe  Dearing,  Brussels  Aircraft 
Certification  Office,  AEU-100,  FAA, 
Europe,  Africa,  and  Middle  East  Office, 
c/o  American  Embassy,  15  Rue  de  la  Loi 
B^1040,  Brussels,  Belgium,  telephone 
513.38.30,  extension  2710;  or  Mr.  John  J. 
Maher,  New  York  Aircraft  Certification 
Office,  ANE-172,  Engine  and  Propeller 
Directorate,  Aircraft  Certification 
Service,  Federal  Aviation 
Administration,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6221. 
SUPPLEMENTARY  INFORMATION:  On  May 
19, 1988,  priority  letter  AD  88-11-05  was 
issued  and  made  effective  immediately 
to  all  known  U.S.  owners  and  operators 
of  Schleicher  Models  ASW-15  and 
ASW-15B  gliders.  The  AD  provided  for 
inspections  and  repair  or  replacement  of 
the  wing  spar  in  accordance  with 
instructions  contained  in  Alexander 
Schleicher  ASW-15  Technical  Note  (TN) 
No.  23,  dated  April  21, 1988.  Compliance 
with  TN  No.  23  is  required  by  Luftfahrt 
Bundesamt  (LBA)  AD  88-95  Schleicher, 
dated  April  25, 1988.  AD  action  was 
necessary  to  prevent  failure  of  the  wing 
spar  and  loss  of  a  wing. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letters  issued  May  19, 1988,  to 
all  known  U.S.  owners  and  operators  of 
Schleicher  Models  ASW-15  and  ASW- 
15B  gliders.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
§  39.13  of  Part  39  of  the  Federal  Aviation 


Regulations  to  make  it  effective  as  to  ail 
persons. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket, 
otherwise  an  evaluation  or  analysis  is 
not  required.  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety,  Incorporation  by 
Reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulation  (FAR) 
as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L.  97^49, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 
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Alexander  Schleicher  Applies  to  Schleicher 
Models  ASW-15  and  ASW-15B  gliders 
certificated  in  all  categoriea.  including  all 
conversions  to  motor  gliders. 
Compliance  is  required  as  indicated,  unless 
afa«ady  aoooaapiiahed 

To  prevent  failure  of  the  wing  spar,  which 
could  resHk  in  loss  of  the  gliders,  accomplish 
the  following: 

(a)  Before  further  flight,  unless  already 
accomplished,  vtsually  inspect  the  wing  spar, 
using  an  endoscope  or  a  suitable  nirror  and 
light,  in  acoordanoe  with  Action  paragraphs 
1.1  throBgh  1.3  of  Alexander  Schleicher 
ASW-IS  Technical  Note  (TN)  No.  23,  dated 
April  n,  19Ba 

(b)  A  more  comprehensive  inspection  as 
delineated  in  Action  paragraphs  Zl,  U,  3, 
and  4  may  be  substituted  for  the  inspection 
specified  in  Action  paragraphs  1.1  thru  1.3. 

(c)  If  damtige  is  found  during  the  inspection 
of  paragraph  (a),  accomplish  the  more 
comprehensive  inspection  referred  to  in 
paragrqih  (b),  before  further  flight 

(d)  If  no  damage  is  found  during  the 
inspaction  of  paragraph  (a),  the  glider  may  be 
continued  in  service,  but  is  required  to  have 
the  more  comprehensive  inspection  referred 
to  in  paragraph  (b)  accomplished  prior  to 
December  31,  t988,  unless  already 
accorapbahed.  if  no  damage  is  evident  during 
the  coanprehenaive  inspection,  the  aircraft, 
after  Action  paragraph  2.2  is  accomplished, 
may  contiaue  in  service  until  the  core 
analysis  reauks  are  obtained,  but  no  later 
than  March  1, 1989.  If  the  core  analysis  shows 
no  evidence  of  damage,  the  aircraft  may 
continue  in  service. 

(e)  Repeat  the  inspection  referred  to  in 
paragraph  (b)  at  intervals  not  to  exceed  1 
year  since  the  last  such  inspection;  additional 
core  samples  need  not  be  taken. 

(f)  Damage  found  during  the  more 
comprehensive  inspections  of  paragraphs  (b), 
(c),  (d),  or  (e)  requires  repair  or  replacement 
of  the  wing  spar  before  further  flight.  Any 
repair  must  be  approved  by  the  Manager, 
Brussels  Aircraft  Certification  Office,  Europe, 
Aftica,  and  Middle  East  Office.  FAA  c/o 
American  Embassy,  15  Rue  de  la  Loi  B-1040 
Brussels,  Belgium;  or  the  Manager,  New  York 
Aircraft  Certification  Office,  Engine  and 
Propeller  Directorate,  Aircraft  Certification 
Service,  Federal  Aviation  Administration,  181 
South  Franklin  Avenue,  Room  202,  Valley 
Stream,  New  York  11581. 

Note:  The  manufacturer  has  advised  in  TN 
No.  23  that  upon  submission  of  the  results  of 
the  inspection  he  will  provide  instructions  for 
either  accomplishment  of  a  repair  or 
replacement  of  the  wing  spar. 

(g)  Upon  request  of  an  operator,  an 
equivalent  means  of  compliance  with  the 
requirements  of  this  AD  may  be  approved  by 
the  Manager,  Brussels  Aircraft  Certification 
Office,  or  the  Manager,  New  York  Aircraft 
Certification  Office. 

(h)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  the  Manager, 
Brussels  Aircraft  Certification  Office,  or  the 
Manager,  New  York  Aircraft  Certification 
Office,  may  adfust  the  compliance  lime 
specified  in  this  AD. 


Alexander  Schleicher  TN  No.  23,  dated 
April  21, 1988,  identified  and  described  in  this 
document,  is  incorporated  herein  and  made  a 
part  hereof  pursuant  to  5  U.S.C.  552{aKl).  All 
persons  affected  by  this  directive  who  have 
not  already  received  this  document  from  the 
manufacturer  may  obtain  copies  upon  request 
to  Eastern  Sailplane,  Heath  Stage  Route, 
Shelbume  Falls,  Massachusetts  01370.  or 
Caliatoga  Soaring  Center.  1546  Lincoln 
Avenue,  Calistoga,  California  94515. 

This  document  may  also  be  examined 
at  the  Office  of  the  Regional  Counsel. 
Federri  Aviation  Administration.  New 
England  Region.  Rules  Docket  No.  88- 
ANE-25. 12  New  England  Executive 
Park.  Room  311.  Burlington. 
Massachusetts  01803,  between  the  hours 
of  8.-00  a.m.  and  4:30  p.m..  Monday 
through  Friday  except  Federal  holidays. 

This  amendment  becomes  effective 
September  12. 1988.  as  to  all  persons 
except  those  persons  to  whom  it  was 
made  immediately  effective  by 
individual  priority  letter  AD  88-11-05, 
issaed  May  19. 1988,  which  contained 
this  amendment. 

Issued  in  Washingtoa  DC.  on  August  8, 
i9aa 

Thomas  E.  McSweeny. 
Acting  Director,  Office  of  Airworthiness. 
[FR  Doc  88-19492  Filed  8-28-88;  8:45  am] 
wixma  cooe  wio-is-w 

SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  202 

[Raiaas*  Nos.  33-6795;  34-26018;  35-24703; 
3»-2iaO;  IC-16S34;  IA-1138] 

Temporary  Lockbox  Rule 

aqency:  Securities  and  Exchange 

Commission. 

action:  Extension  of  temporary  rule. 

SUMMARY:  The  Commission  is  extending 
for  two  years  the  effectiveness  of  a 
temporary  rule,  adopted  in  June,  1984, 
which  permits  filing  and  other  fees  to  be 
remitted  to  a  U.S.  Treasury  designated 
lockbox  depository  located  in 
Pittsburgh,  Pennsylvania.  This  action 
will  permit  registrants  to  continue  to  use 
the  procedures  specified  by  the 
temporary  rule  pending  the 
Commission's  consideration  of  whether 
to  adopt  additional  amendments  to  the 
Rule.  In  a  related  release,  the  staff 
shortly  will  be  proposing  an  amendment 
to  temporary  Rule  202.3a  that  will  permit 
filers  to  submit  fees  to  a  depository  at 
the  Bank  of  America  and  will  instruct 
filers  on  how  to  use  standard  banking 
language  when  providing  the  required 
data  elements  for  wire  transfer  of  funds 
to  both  depositories. 


EFFECTIVE  DATE:  September  1, 1988 

through  September  1, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeanne  G.  Hartford,  EDGAR  Counsel, 
(202-272-3808)  Office  of  EDGAR 
Management.  Seciunties  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549. 
SUPPLEMeNTARY  INFORMATION:  In 
Securities  Act  Release  No.  6540,  dated 
June  30, 1984  [49  FR  27306].  the 
Commission  adopted  a  temporary 
amendment  to  Rule  202.3a,  to  permit 
filing  and  other  fees  to  be  remitted  to  a 
lockbox  depository.  Under  this 
amendment,  filers  may  continue  to 
submit  filing  and  other  fees  to  the 
Commission  or  may  transmit  required 
fees  to  a  lockbox  depository  in 
Pittsburgh,  Pennsylvania,  by  mail,  wire 
transfer,  or  hand  delivery.  When  the 
temporary  amendments  were  adopted, 
the  Commission  stated  that  in 
approximately  twelve  months  it  would 
consider  whether  to  eliminate  payment 
of  fees  directly  to  the  Commission  and 
instead  mandate  payment  of  fees  to  a 
lockbox.  The  effectiveness  of  the 
temporary  rule  has  been  extended  on 
three  previous  occasions.  February  3, 
1986  (51  FR  4106),  November  10, 1986  (51 
FR  40791),  and  September  4, 1987  (52  FR 
33796).  In  addition,  in  January  1986, 
amendments  to  Rule  202.3a  were 
proposed  which  would  change  its 
provisions  from  permissive  to 
mandatory  (51  FR  6267).  Commentators 
have  raised  concerns  about  the 
availability  of  a  west  coast  depository 
and  have  questioned  the 
appropriateness  of  a  mandatory  lockbox 
requirement.  In  addition,  the 
Commission  is  concerned  that  recent 
changes  to  its  financial  accounting 
system  may  necessitate  certain  changes 
to  the  lockbox  proposal.  Accordingly, 
pending  its  decision  concerning  whether 
to  adopt  certain  proposed  changes,  the 
Commission  has  determined  that  the 
effectiveness  of  temporary  Rule  202.3a 
should  be  extended  for  a  period  of  two 
years  (until  September  1, 1990)  to  permit 
the  continuation  of  existing  procedures. 

Administrative  Procedure  Act 

The  Commission  finds,  in  accordance 
with  the  Administrative  Procedure  Act, 
5  U.S.C.  553  (b){A),  that  temporary  Rule 
202.3a  relates  solely  to  agency 
organization,  procedure  or  practice  and, 
therefore,  advance  notice  and 
opportunity  for  comment  is  unnecessary 
in  connection  with  this  action. 
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PART  202-AyENOED 

Accordingly,  the  effectiveneBS  of 
17  CTR  2Q2.3a  is  extended  from 
September  1. 1988  through  September  1, 
1990. 

By  the  Commission. 
fooBthan  G.  Katz, 
Socretary. 

Date:  August  23. 1988. 
[FR  Doc.  88-19519  FUed  6-26-88;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  154, 157, 260, 284, 385, 
and  388 

[Docket  No.  RM87-17-001] 

Natural  Gas  Data  CollectkMi  System; 
Notice  of  hnplenHntation  Conference 

August  23. 1988. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Notice  of  implementation 

conference. 

SUMMARY:  In  Order  No.  493,  issued  April 
5, 1988  (53  FR  15023  (April  27, 1988))  the 
Federal  Energy  Regulatory  Commission 
(Commission]  antended  its  regulations 
to  require  natural  gas  companies  to  file 
on  electronic  medium  certain  forms,  rate 
filings,  certificate  applications  and 
tariffs.  On  August  1, 1988,  the 
Commission  issued  Order  No.  493-A,  53 
FR  30027  (August  10, 1988),  extending 
the  implementation  dates  for  electronic 
data  submission  of  FERC  Form  No.  8  to 
November  30, 1988,  FERC  Form  No.  11  to 
November  30, 1988,  and  FERC  Form  No. 
16  to  April  30, 1989.  Order  No.  493-A 
also  stayed  implementation  of  electronic 
data  submission  of  rate,  tariff  and 
certificate  applications  until  March  31, 
1989.  This  notice  provides  the 
implementation  conference  schedule 
and  agenda  for  Order  No.  493.  Finally, 
Commission  staff  responses  to  technical 
questions  on  electronic  data  submission 
of  rates,  tariffs  and  certificates  are 
attached  to  this  notice  as  Appendix  A. 
DATES:  The  conference  will  be  held  on 
Monday  and  Tuesday,  September  12  and 
13, 1988,  at  10:00  a.m.  Requests  to 
participate  should  be  directed  to  the 
Commission  no  later  than  September  5, 
1988. 

ADDRESSES:  The  implementation 
conference  will  be  held  at:  Hearing 
Room  A,  Federal  Energy  Regulatory 


Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

Requests  to  participate  and  questions 
regarding  participation  should  be 
directed  to:  Brooks  Carter,  Oi^ice  of 
Pipeline  and  Producer  Regulation, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  (202)  357-8995. 

FOR  FURTHER  INFORMATION  CONTACT 

Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426,  (202)  357-8995. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  staff  will  first  discuss 
general  issues  related  to  filings  on 
electronic  medium  followed  by  specific 
discussions  on  the  record  formats  for 
each  form  or  filing.  The  following 
agenda  lists  the  order  of  discussion. 
Anyone  interested  in  participating  at  the 
implementation  conference  should 
contact  the  Commission  by  September  5, 
1988.  At  that  time,  in  addition  to  the 
items  on  the  agenda,  participants  may 
submit  questions  or  suggest  additional 
topics  for  discussion. 

Lois  D.  Cashell. 

Acting  Secretary. 

Ortler  No.  493  Impfenentation  Conference 
Agenda 

September  12-13.  1988,  Washington.  DC 

A.  General  Topics 

1.  Waiver  Policy 

2.  Submittal  of  Filings 

3.  FEIRC  Receipt  and  Processing 

4.  Edit  Checks 

5.  Criteria  for  Acceptance  or  Rejection  of 
Electronic  Filings 

6.  Updates/Revisions 

7.  Notices/Service  Lists/Public  Access 

8.  Confidentiality 

9.  Other  Issues 

B.  Monthly  and  Semiannual  Forms 

1.  FERC  Form  8 

2.  FERC  Form  11 

3.  FERC  Form  16 

C.  Annual  Forms 

1.  FERC  Form  2 

2.  FERC  Form  2A 

3.  FERC  Form  14 

4.  FERC  Form  15 

D.  Nonperiodic  Filings 

1.  Rate  Filings 

2.  Tariffs 

3.  Certificate  Applications 

Appendix  A — Responses  to  Technical 
Questions  on  Electronic  Data 
Submission  of  Rate,  Tariff  and 
Certificate  Applications  in  Docket  No. 
RM87-17-001 

A.  General  Questions 

Some  applicants  request  the 
Commission  to  allow  natural  gas 
companies  to  file  the  text  for  rate  cases 


and  certificate  applications  on  word 
processing  disks.'  INGAA  andTransco 
propose  that  natural  gas  companies 
should  be  permitted  to  submit  certificate 
filings  on  floppy  disks  created  by  the 
natural  gas  company's  existing  word 
processing  system.  According  to  INGAA 
and  Transco,  Commission  staff  would 
then  use  its  own  computer  software  to 
put  the  natural  gas  company's  data  into 
the  electronic  format  desired  by  the 
Commission. 

Commission  staff  will  accept  text  only 
files  recorded  in  the  ASCII  Character 
set.  To  the  extent  natural  gas  companies 
file  text  data  on  PC  diskettes,  they  may 
use  an  ASCII  file.  Additionally,  since  the 
Commission  is  staying  implementation 
of  the  electronic  filing  of  rates,  tariffs 
and  certificates,  staff  will  consider 
acceptable  methods  for  handling  text 
data  at  the  implementation  conference. 

Some  applicants  also  argue  that  the 
Commission  should  not  require  natural 
gas  companies  to  submit  material 
incorporated  by  reference  on  an 
electronic  medium.* 

Order  No.  493  specifically  excludes 
certain  exhibits,  such  as  executed 
service  agreements,  maps  and  diagrams, 
from  the  electronic  data  submission 
requirement.  Staff  believes  that  filing  all 
other  materials  incorporated  by 
reference  in  rate  and  certificate  filings  is 
necessary  for  the  efficient  processing  of 
these  filings  on  an  electronic  medium. 

ANR  &  CIG  request  the  Commission 
to  clarify  whether  compliance  filings 
pursuant  to  a  Commission  suspension 
order  will  be  subject  to  the  electronic 
data  submission  requirement  of  Order 
No.  493. 

Compliance  filings  must  be  made  on 
an  electronic  medium.  Otherwise  the 
Commission's  data  base  would  contain 
incorrect,  incomplete,  or  out  of  date 
information. 

B.  Rate  Filings 

The  Commission  staff  notes  that  some 
applicants  for  rehearing  argue  that  a 
number  of  the  record  formats  for  rate 
filings  contain  new  reporting 
requirements.  Staff  has  carefully 
reviewed  these  comments.  To  the  extent 
that  the  record  formats  contain  new 
data  elements,  the  Commission  staff  will 
delete  those  requirements.  Staff  points 
out,  however,  that  the  Commission's 
regulations  for  rate  filings  in  §  154.63 
contain  numerous  specific  data  that 
natural  gas  companies  must  include  in  a 
rate  filing.  The  record  formats  are 
designed  to  include  all  of  the  data 


'  See.  e.g..  Algonquin.  Enron.  INGAA  and 
Transco. 
'  See  e.g..  ANR  »  CIG,  Enron  anfi  Northwest. 
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requirements  currently  specified  in 
§  154.63  of  the  regulations. 

In  the  past,  natural  gas  companies 
have  submitted  rate  filings  with  varying 
amounts  of  data.  Some  companies  have 
supplied  data  in  greater  detail  than  is 
required  by  S  154.63.  In  fact,  several 
commenters  have  stated  that  the  record 
formats  do  not  provide  sufficient  space 
to  file  all  of  the  data  they  routinely 
submit.  Additionally,  certain  companies' 
accounting  systems  provide  a  more 
detailed  breakdown  of  costs  than  others. 
In  designing  these  formats,  the 
Commission  staff  has  attempted  to 
accommodate  these  companies  by 
providing  for  details.  Some  pipelines 
have  expressed  concern  in  their 
comments  that  they  will  be  required  to 
file  this  additional  information  because 
it  has  been  included  in  the  formats.  This 
is  not  staffs  intent.  Certain  data 
elements  in  the  formats  are  optional  and 
are  not  required  by  Order  No.  493  to  be 
submitted  by  each  company.  In  the 
discussion  of  the  technical  questions  the 
Commission  staff  has  indicated  those 
details  that  are  not  mandatory. 

1.  Statement  A 

ANR  &  CIG  argue  that  in  Record  03, 
Character  Positions  11  and  24,  it  is  not 
clear  whether  it  is  intended  that  each 
cost  item  referred  to  in  the  Cost 
Classifications  (Char.  Pos.  11)  will  be 
functionally  classified,  or  whether  it  is 
acceptable  to  report  each  cost  item  only 
in  total  for  all  functions.  ANR  &  CIG 
argue  it  is  not  logical  to  report  total 
costs  broken  down  by  functional 
classification  when  a  number  of  the 
supporting  record  formats  do  not  require 
the  functional  breakdown  of  costs. 

The  Commission  staff  agrees  with 
ANR  &  CIG  that  functional 
classifications  on  this  statement  are 
optional.  However,  function  codes  have 
been  included  since  some  pipelines  have 
traditionally  provided  the  functional 
classification  in  Statement  A. 

2.  Statement  B 

Northwest  argues  that  Record  04  is 
not  compatible  with  Northwest's  current 
presentation  methodology  for  Statement 
B.  According  to  Northwest,  the  cost  of 
some  items  reported  on  this  statement  is 
amortized  over  time,  and  detailed  by 
project.  The  record  format  does  not 
allow  for  detailing  account  balances.  In 
fact,  there  does  not  appear  to  be  enough 
space  available  in  the  format  to  contain 
the  information  presented  in 
Northwest's  rate  filings.  Furthermore, 
Northwest  does  not  report  certain  items 
called  for  by  other  portions  of  this 
record  format,  and  much  of  the 
information  to  be  reported  is  not 
collected  in  the  manner  required. 


The  Commission  staff  has  provided  a 
footnote  record  so  that  more  detailed 
information  can  be  reported  along  with 
explanations  of  why  certain  items  are 
not  reported.  Northwest  may  raise  any 
concerns  about  the  specific  data  items 
in  Schedule  B  at  the  implementation 
conference. 

3.  Statement  C 

Northwest  states  that  there  is  a 
wording  difference  between  Record  05 
and  what  it  currently  files  in  Statement 
C.  Northwest  believes  that  the  meaning 
of  "Reductions"  (Character  Positions  43- 
54)  is  unclear  and  that  "Retirement" 
should  be  substituted. 

The  Commission  staff  notes  that 
"Reductions"  is  the  term  used  in 
§  154.63(f)  and  that  same  term  was  used 
in  the  record  formats. 

a.  Schedule  C-1.  Northwest  comments 
that  it  uses  subfunctions  under 
functional  classifications  that  are  not 
identified  in  Record  06.  Northwest  asks 
if  they  should  provide  separate 
subfunction  totals  and,  if  so,  where,  or 
should  they  provide  an  aggregate 
subfunction  total. 

The  Commission  staff  suggests  that 
the  footnote  record  is  one  alternative  for 
the  subfunctions.  However,  certain 
pipelines  may  need  additional  free  form 
or  formatted  records  to  report  plant 
allocation.  Staff  will  consider  this  issue 
at  the  implementation  conference. 

ANR  &  CIG  point  out  that  in  Record 
06,  Character  Positions  20-25,  it  is  not 
clear  what  is  meant  by  the  statement  "A 
Reference  Is  Needed". 

The  Commission  staff  notes  that  the 
reference  refers  to  the  detailed  Gas 
Plant  Account  itemized  in  Character 
Positions  26-70. 

United  notes  that  on  Record  06  the 
data  item  "Detailed  Plant  Account 
Number"  is  defined  as  a  6-character 
numeric  field.  United  asks  how  a 
company  can  enter  an  account  number 
with  a  decimal,  i.e.,  108.1.  United 
questions  whether  there  is  an  implied 
decimal  and  whether  the  field  is  to  be 
right  or  left  justified  and  filled  with 
zeros. 

The  Commission  staff  intends  all 
account  number  fields  to  be  7-character 
numeric  fields.  Record  06  will  be  revised 
accordingly,  and  will  then  be  consistent 
with  General  Instruction  9.  Account 
numbers  should  be  right  justified. 

b.  Schedule  C-2.  ANR  &  CIG  note  that 
in  Record  07,  Character  Positions  53-55 
are  used  twice,  which  does  not  allow  for 
the  inclusion  of  the  requested  data.  In 
addition,  in  Record  08,  Character 
Positions  53-55  are  assigned  to  the 
"Project  Code"  and  Character  Positions 
13-144  are  assigned  to  the  "Description 
of  Plant  Addition  or  Retirement 


Projects."  The  commenters  state  that 
either  one  or  both  should  be  reassigned 
correct  character  positions.  United  also 
points  out  that  there  is  no  Data 
Sensitivity  Indicator  on  Record  08. 

The  Commission  staff  will  correct  the 
record  formats  in  response  to  these 
concerns. 

c.  Schedule  C-4.  Northwest  and  Texas 
Eastern  argue  that  the  format  for 
Schedule  C-4  (Record  10)  looks  much 
like  the  format  for  Schedule  E-2  (Record 
17),  and  questions  whether  this  is  a 
duplication. 

"The  Commission  staff  is  revising  the 
record  format  for  Schedule  C-4  to 
coincide  with  the  requirements  of 
§  154.63(f)  for  that  schedule. 

3.  Statement  D 

United  points  out  that  in  Record  12  for 
Statement  D,  the  technical  specification 
layout  requires  a  lower  level  of  detail  on 
such  items  as  retirements,  cost  of 
removal,  salvage,  and  reimbursement 
than  is  currently  available  at  United. 
According  to  United,  General  Plant 
Depreciation  associated  with  computer 
equipment  is  not  currently  tracked  at  the 
level  requested.  United  also  argues  that 
supporting  statements  for  Test  Period 
and  Normalized  Depreciation  are  not 
included. 

The  Commission  staff  notes  that  the 
record  format  allows  for  the  data  to  be 
broken  down  by  the  indicated  categories 
if  available.  However,  it  is  not 
mandatory  that  the  data  be  reported  in 
such  detail  for  each  of  these  items.  The 
supporting  statements  for  test  period 
and  normalized  depreciation  may  be 
discussed  at  the  implementation 
conference. 

Northwest  argues  that  its  computer 
accounting  system  does  not  separate 
"Adjustments  and  Reimbursements" 
(item  47)  and  "Other  Debits  and 
Credits"  (item  48). 

The  Commission  staff  will  permit  Item 
48  to  be  used  for  adjustments  and 
reimbursements. 

4.  Statement  E 

a.  Schedule  E-1: 

Northwest  indicates  there  is  no  place 
in  the  Statement  E-1  record  formats 
(Records  15  and  16)  for  extracted 
products  balances.  This  information  is 
currently  reported,  and  Northwest  asks 
if  there  is  a  reason  for  its  exclusion. 

In  response,  the  Commission  staff  will 
add  a  code  for  products  extraction  to 
Records  14, 15  and  16. 

According  to  ANR  &  CIG,  in  Record 
16,  Character  Positions  11-12  require 
base  period  functionalization  of  all 
Schedule  E  working  capital  components. 
CIG  notes  that  it  currently  does  not 
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account  for  these  working  capital 
components  on  a  functional  basis.  In 
addition,  they  note  that  some  working 
capital  components  are  allocated  to 
functions. 

The  Commission  staff  agrees  that 
pipelines  are  not  required  by  the 
regulations  to  provide  base  period 
fimctionalization  on  Schedule  E-1. 
However,  because  this  information  is 
sometimes  provided  by  pipelines  on  a 
functional  basis.  Record  16  provides 
pipelines  the  opportunity  to  continue  to 
report  on  this  basis. 

b.  Schedule  E-3: 

United  notes  that  on  Record  18, 
"Beginning  Storage  Balance"  is  repeated 
and  "Beginning  Storage  Balance 
Amount"  and  "Ending  Storage  Volume" 
are  missing.  United  also  points  out  that 
it  does  not  utilize  the  LIFO  method  of 
storage  accounting  shown  in  Record  IB. 

The  Commission  staff  will  revise 
Record  IB  to  reflect  the  following  data 
items:  Beginning  Storage  Volume, 
Beginning  Storage  Amount  Beginning 
Storage  Date,  Ending  Storage  Volume, 
Ending  Storage  Amount,  and  Ending 
Storage  Date.  Staff  will  also  revise  this 
record  to  permit  other  methods  of 
storage  accounting. 

5.  Statement  F(2) 

Northwest  states  that  in  the  past  it 
has  reported  capitalization  in  three 
different  ways:  (1)  incremental  pre-build 
capitalization;  (2)  net  of  pre-build 
capitalization;  and  (3]  total 
capitalization.  They  ask  which  one 
should  be  reported  on  Record  22. 

The  Commission  staff  will  expand  the 
record  to  allow  for  multiple 
presentations. 

6.  Statement  F(3] 

Northwest  argues  that  there  is  no 
code  or  defmition  for  the  term  "Subissue 
Identification  Code". 

The  Commission  staff  intends  that 
natural  gas  companies  use  this  code  to 
identify  several  issues  (on  different 
dates)  of  a  single  debt  instrument.  Staff 
will  revise  the  codes  and  definitions  on 
this  record  to  clarify  this  item. 

7.  Statement  F(3)(g) 

ANR  &  CIG  argue  that  in  Record  25, 
Character  Positions  70-73,  natural  gas 
companies  have  not  been  required  to 
furnish  the  information  on  a  "mmyy" 
basis.  They  point  out  that  pipelines  have 
typically  furnished  this  information  in 
total  by  debt  instrument  for  the  entire 
year  of  reacquisition.  In  addition,  they 
argue  that  it  would  be  extremely 
burdensome  to  report  this  information 
when  it  is  not  used  or  useful  in  the 
overall  calculation  of  the  amortized 
gains  and/or  losses  on  reacquired  debt. 


Staff  notes  that  the  Commission's 
regulations  in  { 154.63(f)  for  Statement 
l^(3)(g)  require  that  the  data  be  provided 
on  an  aimual  basis,  not  on  a  monthly 
basis.  Consequently,  natural  gas 
companies  may,  but  are  not  required,  to 
File  the  data  on  a  monthly  basis. 

ANR  &  CIG  claim  that  in  Record  25, 
Character  Positions  140-147,  both  the 
item  description,  'Total  Gain/ 
Loss  *  *  *"  and  the  comments, 
"amount,  $  *  *  *"  are  ambiguous  in 
their  requirements.  They  request 
clarification. 

The  Commission  staff  intends  that 
any  gain/loss  associated  with  early  debt 
retirements  should  be  included  in  the 
summary  data,  in  addition  to  the  gain/ 
loss  associated  with  currently 
outstanding  debt  instruments  that  are 
paid  off  at  their  scheduled  maturity. 

8.  Statement  F(4) 

ANR  &  CIG  argue  that  the  format  for 
Record  26  does  not  provide  for  the 
inclusion  of  the  reacquisitions  and 
amortization  of  gains  or  losses 
associated  with  reacquired  preferred 
stock. 

The  Commission  staff  points  out  that 
this  data  is  not  specifically  required  in 
§  154.83  of  the  Commission's  regulations 
for  Statement  F(4).  However,  ANR  &.^ 
CIG  may  raise  this  issue  at  the 
implementation  conference. 

9.  Statement  F(5)(4/5) 

ANR  &  CIG  argue  that  in  Record  32, 
Character  Positions  76-83  do  not 
provide  for  die  inclusion  of  additional 
items  such  as  "Lease  Rentals"  and 
"Amortization  of  Debt  Premium 
Discount  and  Expense." 

The  Commission  staff  responds  that 
amortization  of  debt  premium  discounts 
and  expenses  should  be  reflected  in  the 
interest  shown  in  Item  222,  "Interest  on 
Debt."  Normally,  lease  interest  expenses 
are  not  used  by  pipelines  to  calculate 
the  interest  coverage.  However,  a 
pipeline  may  include  a  separate 
calculation  including  lease  interest 
expenses  in  a  footnote  for  this 
statement.  These  issues  can  be 
discussed  in  more  detail  at  the 
implementation  conference. 

10.  Statement  F(6) 

Northwest  points  out  that  there  has 
been  a  proposed  rulemaking  issued  in 
Docket  No.  RM88-1&-000,  and  that  a 
final  rule  will  have  an  impact  on 
Records  33  through  36  and  upon  Form  2 
as  well.  Northwest  suggests  postponing 
implementation  of  Statement  F(6)  and 
Form  2  until  after  a  final  rule  is  issued  in 
order  to  avoid  duplication  of  effort. 

The  Commission  staff  is  aware  that  a 
final  rule  in  Docket  No.  RM88-18-000 


will  have  an  impact  on  Statement  F(6) 
and  FERC  Form  No.  2.  However,  staff 
does  not  believe  that  the  Commission 
should  postpone  implementation  of  this 
statement  or  FERC  Form  No.  2.  Revised 
record  formats  will  be  issued  whenever 
any  final  rule  affects  the  reporting 
requirements. 

11.  Statement  G 

Northwest  argues  that  Statement  G 
(Records  37  through  49)  does  not  provide 
the  typical  statement  breakout.  Because 
there  are  no  subheadings  and  the  record 
formats  are  collectively  referred  to  as 
"Statement  G",  it  is  more  difficult  to 
decipher  than  the  other  statements. 

The  Commission  staff  notes  that  the 
regulations  do  not  specify  a  breekoifffor 
Statement  G  as  they  do  for  certain  other 
schedules.  The  Commission  staff  invites 
further  discussion  of  the  format  of 
Statement  G  at  the  implementation 
conference. 

ANR  &  CIG  and  Texas  Eastern  claim 
that  in  Record  37,  "Points  of  Delivery" 
(Character  Positions  96-125),  is  a  new 
requirement  since  pipelines  have  never 
been  required  to  identify  the  name  of  the 
delivery  point  for  each  jurisdictional 
customer.  ANR  &  CIG  believe  the 
Commission  must  provide  the 
justification  for  requiring  this 
information.  ANR  &  CIG  also  argue  that 
some  of  this  data  may  not  be  readily 
available.  Texas  Eastern  also  argues 
that  a  considerable  increase  in  the 
amount  of  data  previously  provided  is 
now  required.  Texas  Eastern  notes  that 
the  proposed  format  requests  Maximum 
Single  Day  Delivery  in  each  month  by 
delivery  point.  According  to  Texas 
Eastern,  this  was  required  in  the 
previous  Statement  G  but  was  in  no  way 
tied  to  a  specific  delivery  point.  United 
states  that  date  and  volume  data  items 
are  not  available  and  daily  volumes  are 
not  currently  available  for  all  measuring 
points. 

The  Commission  staff  notes  that 
Statement  G  requires  that  the  data  for 
each  customer  will  be  shown  by 
delivery  point  in  the  absence  of 
conjunctive  billing.  In  cases  where  there 
is  conjunctive  billing  for  deHveries  at 
more  than  one  point,  the  data  can  be 
grouped  for  the  customer  and  the 
multiple  delivery  points  listed. 

ANR  &  CIG  state  that  in  Record  37, 
Character  Positions  184-191  and  204- 
211,  it  is  not  clear  whether  these  fields 
are  to  be  used  to  report  both  demand 
and  commodity  rates.  Also,  ANR  &  CIG 
argue  that  "Sales  Rate"  needs  to  be 
defined  and  clarified  as  to  the  intent  and 
usefulness  of  this  data. 

This  record  will  be  used  for  both 
demand  and  commodity  rates.  The 
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Commission  staff  expects  the  pipeline  to 
state  in  Item  309,  "Volume  Billing 
Determinant  Name",  whether  it  is 
reporting  demand  or  commodity  rates. 
Staff  also  notes  that  the  information 
required  in  Record  37  is  described  in 
§  154.63(0.  Statement  G,  paragraphs  (a) 
and  (b).  "Sales  Rate"  refers  to  the 
presently  effective  and  proposed  rates, 
both  demand  and  commodity,  used  to 
compute  revenues.  The  pipeline  will  also 
state  whether  the  data  are  for  the  base 
period  or  test  period  in  Item  302. 

United  points  out  that  Records  38  and 
41  are  "footnote"  records  which  refer 
back  to  Records  37  and  39,  respectively, 
and  give  explanations  of  adjustments  to 
base  period  volumes  for  each  customer. 
According  to  United,  this  is  not 
currently  filed  or  prepared. 

The  Commission  staff  notes  that  in 
§  154.63(f),  Statement  G  requires: 
"Adjustments  to  actual  period  sales 
volumes,  jurisdictional  and 
nonjurisdictional,  shall  be  fully  and 
clearly  explained  including  reference  to 
any  certificate  docket  authorizing 
changes  in  sales."  The  pipeline  may  use 
the  same  footnote  for  more  than  one 
customer  if  the  adjustments  are  for  the 
same  reason. 

United  also  indicates  that  the 
information  in  Record  39  is  not  currently 
filed  because  Nonjurisdictional  Sales 
Volumes  and  Revenue  should  not  be 
reported  to  the  Commission. 

The  Commission  staff  notes  that  the 
only  data  required  for  nonjurisdictional 
sales  is  the  total  volume  and  revenue. 
These  data  are  necessary  to  allocate 
costs  between  jurisdictional  and 
nonjurisdictional  customers.  Staff  also 
notes  that  under  §  154.63(f),  Statement  G 
requires  that  "Sales  and  services  and 
the  related  volumes  shall  be  classified 
as  between  jurisdictional  and 
nonjurisdictional."  Furthermore, 
paragraphs  (a)  and  (b)  under  Statement 
G  require  the  pipeline  to  provide  annual 
revenues  (actual  and  projected)  from 
nonjurisdictional  sales. 

United  points  out  that  on  Record  43, 
"Fuel  Used  at  Plant"  is  not  currently 
filed  and  is  not  available. 

The  Commission  staff  agrees  that  this 
information  is  not  currently  required 
and  will  delete  "Fuel  Used  at  Plant" 
from  Record  43. 

Also  in  Record  43,  United  requests 
that  the  Commission  clarify  "Field  Code 
of  Product."  United  questions  whether 
this  is  really  product  code  or  field  code. 

The  Commission  staff  will  revise 
Record  43  to  replace  "Field  Code  of 
Product"  with  "Location  of  Processing 
Plant."  Respondents  will  provide  the 
FIPS  code  of  the  state  and  the  name  of 
the  coimty  or  parish  for  each  processing 
plant. 


ANR  &  CIG  note  that  in  Record  43, 
Character  Positions  104-125  require 
monthly  Btu  content  of  the  inlet  and 
outlet  gas  at  all  processing  plants  by 
month.  They  point  out  that  ciurent 
regulations  require  only  annual 
reporting  of  inlet  and  outlet  volumes. 
The  Commission  staff  agrees  that 
Statement  G  requires  that  the  Btu 
content  be  provided  on  an  annual  basis, 
not  on  a  monthly  basis.  Pipelines  may 
submit  data  on  a  monthly  basis,  but  they 
are  not  required  to  do  so. 

ANR  &  CIG  argue  that  in  Record  45, 
Character  Positions  61-152  require 
reporting  of  purchasers'  names. 
According  to  ANR  &  CIG,  current 
regulations  do  not  require  such 
reporting. 

The  Commission  staff  agrees  that 
purchaser  names  are  not  required. 
Those  items  will  be  deleted  from  the 
format  for  Record  45. 

United  points  out  that  in  Record  45, 
data  currently  is  not  required  at  the 
same  level  of  detail  as  in  S  154.63. 
According  to  United,  the  technical 
specifications  require  monthly  volumes 
and  dollars,  whereas  United  provides 
dollars  only  for  the  base  period  total. 

The  Commission  staff  has  constructed 
the  record  format  to  allow  monthly 
reporting.  However,  data  on  Record  45 
does  not  have  to  be  reported  on  a 
monthly  basis.  It  is  sufficient  to  provide 
total  data  for  the  base  period  and  for  the 
test  period. 

United  notes  that  in  Record  47,  it 
currently  does  not  provide  monthly 
volumes  and  dollars  for  this  filing;  only 
base  period  totals  for  dollars  are 
provided. 

The  Commission  staff  notes  that 
volumes  are  not  required  in  the  format 
for  Record  47.  Although  the  record 
format  allows  data  to  be  reported  on  a 
monthly  basis,  applicants  may  provide 
total  data  only. 

United  points  out  that  in  Record  48, 
the  technical  specifications  provide  a 
total  indicator  for  reporting  base  period 
totals.  United  notes,  however,  that 
Record  49  is  also  a  total  record  for  this 
account  and  is  redundant.  United  also 
notes  that  the  well  number  is  not 
provided  on  the  existing  schedule.  ANR 
&  CIG  also  note  that  in  Record  49, 
Character  Positions  60-94  are  not 
identified.  In  a  related  comment,  Texas 
Eastern  states  that  the  new  page  111 
(Record  49)  is  not  a  logical  continuation 
of  the  old  page  110. 

The  Commission  staff  agrees  that 
Record  49  is  duplicative  and  it  will  be 
deleted.  In  addition,  the  regulations  do 
not  require  the  reporting  of  well  number. 
Therefore,  that  item  will  be  deleted  from 
Record  48. 


12.  Statement  H(l) 

United  points  out  that  on  Record  50, 
the  Account  Number  conunents  say 
"SEE  EXHIBIT."  United  asks  for 
clarification. 

The  Commission  staff  notes  that  an 
exhibit  was  omitted  from  the  record 
formats  for  rate  filings.  This  exhibit 
should  have  contained  the  accounts  and 
account  numbers  for  Operation  and 
Maintenance  expenses.  This  exhibit  will 
be  added  to  the  corrected  record 
formats.  Account  numbers  should  be 
right  justified. 

a.  Schedule  H(l)-3:  Northwest  argues 
that  the  format  for  Record  55  does  not 
provide  fields  for  accumulated  data  and 
is  expressed  in  text  rather  than 
numbers.  Northwest  questions  whether 
text  is  an  useful  as  numerical 
information. 

The  Commission  staff  responds  that 
since  this  record  is  for  working  papers,  a 
text  format  was  specified  so  the 
respondent  could  use  a  free-format.  It  is 
anticipated  that  most  of  the  data 
provided  by  the  respondent  will  be 
numerical  and  will  include  accumulated 
data.  The  format  for  this  schedule  can 
be  discussed  at  the  implementation 
conference  if  natural  gas  companies 
want  more  standardization. 

Northwest  argues  that  Schedule  H(l)- 
3h  is  a  very  long  spread  sheet  containing 
twelve  months  of  data  and  will  not  fit  in 
the  133  character  positions  allowed  for 
Schedule  H(l}-3.  Northwest  asks  if  it's 
possible  to  wrap  the  data  to  a  new  line 
or,  alternatively,  to  use  filler  positions 
for  the  overflow  data. 

The  Commission  staff  designed  the 
record  layout  in  text  format  so  the  data 
can  be  wrapped.  Northwest  and  other 
participants  may  propose  a  more 
appropriate  format  at  the 
implementation  conference. 

13.  Statement  H(2) 

ANR  &  CIG  argue  that  in  Record  59, 
Character  Positions  82-87  require  the 
Percent  Functionalized.  According  to 
ANR  &  CIG.  current  regulations  do  not 
require  this  information  and  it  is  neither 
useful  nor  meaningful. 

The  Commission  staff  notes  that 
Percent  Functionalized  is  a 
mathematical  calculation  derived  from 
other  data  provided  in  Record  59. 
Specifically,  it  is  the  Amount 
Functionalized  (Char.  Pos.  88-99) 
divided  by  the  As  Adjusted  Amount 
(Char.  Pos.  68-79). 

United  points  out  that  the  Account 
Number  is  not  currently  reported  and  is 
not  available  at  this  level.  In  addition, 
General  Plant  Depreciation  associated 
with  computer  equipment  is  not  tracked 
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at  this  level.  United  also  states  that  the 
current  schedule  does  not  include  the 
annual  depreciation  rate,  and  that 
Functionalization,  Percent 
Functionalized,  and  Amount 
Functionalized  are  not  currently 
available. 

The  Commission  staff  notes  that  the 
account  number  requested  is  the 
depreciation  account,  not  the  plant 
account,  and  is  currently  reported.  Also, 
if  the  pipeline  does  not  have  the  data 
associated  with  computer  equipment  at 
this  level  of  detail,  it  doesn't  have  to 
provide  it.  Statement  H-2  requires  an 
explanation  of  the  methods  used  and  the 
computations  for  the  derivation  of  the 
unit  rates  for  depreciation.  Thus,  the 
current  depreciation  rate  should  be 
provided.  Finally,  Statement  H(2) 
requires  the  data  to  be  shown  by 
function  and  certain  data  to  be  further 
classified  as  between  onshore  and 
offshore  facilities. 

a.  Schedule  H(2)-l:  Northwest  argues 
that  Record  58  lacks  functions  and 
functionalization  code  descriptions. 

The  Commission  staff  notes  that  the 
regulations  call  for  the  reconciliation  of 
depreciable  plant  in  Statement  H(2)  and 
the  aggregate  investment  in  gas  plant 
shown  in  Statement  C.  Thus,  staff  does 
not  believe  that  functions  are  required 
to  be  shown  on  this  schedule. 

Schedule  H(3):  ANR  &  CIG  argue  that 
in  Record  60,  Character  Positions  120- 
131  require  the  reporting  of  an  item 
called  "Allowance  for  Federal  Tax",  in 
addition  to  "Federal  Income  Tax", 
"Deferred  Federal  Tax"  and  "Current 
Federal  Tax."  They  point  out  that  the 
Commission  has  not  defined  what  is 
meant  by  "Allowance  for  Federal  Tax." 
In  addition,  ANR  &  CIG  note  that 
Record  60  does  not  include  a  data  item 
for  the  inclusion  of  city  taxes. 

The  Commission  staff  responds  that 
the  "Allowance  for  Federal  Tax"  is  the 
sum  of  the  current  and  deferred  federal 
income  taxes.  As  such,  it  duplicates 
"Federal  Income  Tax"  (Char.  Pos.  84- 
95).  The  item  "Federal  Income  Tax"  will 
be  relabeled  "Allowance  for  Federal 
Tax"  and  Character  Positions  120-131 
will  be  deleted.  The  Commission  staff 
will  also  expand  the  data  element  for 
state  taxes  to  include  state  and  local 
taxes  and  will  make  a  similar  revision  to 
the  information  to  be  reported  in  Record 
61  under  Text  ID  4. 

a.  Schedule  H(3)-6.  Northwest,  ANR  & 
CIG  note  that  Schedule  H(3)-8  is  missing 
from  the  record  formats.  Northwest 
wonders  whether  its  absence  is 
intentional  or  whether  the  data  has  been 
incorporated  elsewhere. 

The  Commission  staff  notes  that  this 
data  should  have  a  separate  record 


format  which  will  be  provided  in  the 
revised  formats. 

15.  Statement  H(4) 

ANR  &  CIG  state  that  in  Record  62. 
Character  Positions  24-25,  it  is  not  clear 
whether  it  is  intended  that  each  tax  type 
requested  in  Character  Positions  12-23 
be  identified  by  state.  ANR  &  CIG  claim 
that  this  is  a  new  requirement  which 
will  require  some  additional 
recordkeeping  by  the  pipelines. 
According  to  ANR  &  CIG,  the 
Commission  should  explain  why  this 
additional  information  is  required. 

The  Commission  staff  disagrees.  The 
regulations  at  18  CFR  §  154.63(f)  for 
Statement  H-4  provide  that  'The  taxes 
shall  be  shown  by  states  and  by  kind  of 
taxes." 

16.  Statement  I 

ANR  &  CIG  point  out  that  in  Record 
ID  65,  Character  Position  11  is  used 
twice. 

The  Commission  staff  will  correct  the 
record  format. 

a.  Schedules  I-l.  1-2,  and  1-3:  United. 
ANR  &  CIG  state  that  Schedules  I-l.  1-2 
and  1-3  are  missing  from  the  automated 
format.  United  also  notes  that  Statement 
I  (Record  64)  is  a  text  Record  but  asks 
for  details  of  Statement  I,  Schedule  I-l, 
and  Schedule  1-2.  United  further  notes 
that  the  numbers  (costs)  associated  with 
these  schedules  are  not  requested  on  a 
record  layout. 

The  Commission  staff  confirms  that 
specific  record  formats  for  Schedules  I- 
1, 1-2  and  1-3  were  not  included  in  the 
automated  formats.  Staff  intended  that 
natural  gas  companies  use  Records  64 
and  85  for  filing  the  information  on  those 
schedules.  The  Commission  staff 
believes  it  would  be  difficult  to  devise  a 
standardized  format  due  to  reporting 
variations  among  pipelines.  However,  in 
view  of  United's  comment,  staff  will 
consider  alternative  formats  for  these 
schedules  at  the  implementation 
conference. 

b.  Schedule  1-4:  ANR  &  CIG  state  that 
in  Record  66,  Character  Positions  22*- 
242,  it  is  not  clear  whether  this  reporting 
requirement  is  applicable  to  base  period 
volumes  or  test  period  volumes  or  both. 

The  Commission  staff  clarifies  that 
the  temperature  and  pressure  base 
specified  for  those  character  positions  in 
Schedule  1-4  apply  only  to  the  test 
period. 

c.  Schedule  1-6:  ANR  &  CIG  claim  that 
in  Record  68,  Character  Position  38,  the 
term  "Nature  of  Service"  is  a  new 
requirement  and  the  Commission  should 
explain  why  it  is  required. 

The  Commission  staff  does  not  agree 
that  this  is  a  new  requirement.  The 
regulations  for  Schedule  1-6  in  18  CFR 
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154.63(f)  require  "  *  •  *  deliveries 
during  the  winter  heating  season  within 
the  twelve  months  of  actual  experience, 
classified  as  between  firm,  interruptible, 
exchange,  transportation,  gasoline 
plants,  emergency,  etc." 

ANR  &  CIG  note  that,  in  Record  68, 
Character  Positions  11-16  and  101  are 
missing. 

The  Commission  staff  will  correct  the 
error  by  reassigning  character  positions. 

ANR  &  CIG  note  that  in  Record  68, 
Character  Positions  102-136  require 
various  peak  day  information.  In 
addition,  to  the  three  continuous  peak 
days,  they  note  that  the  record  requests 
the  "Average  Daily  Delivery  Volume" 
during  the  peak  period.  ANR  &  CIG 
request  that  the  Commission  clarify  this 
term  and  explain  why  this  new 
requirement  should  be  added. 

The  Commission  staff  responds  that 
this  schedule  should  require  an  average 
of  the  volumes  for  the  three  days,  not  an 
average  for  each  of  the  three  days. 
Additionally,  the  adjustments  are  to  the 
average  of  the  three  days,  not  to  the 
total  for  the  three  days.  Staff  will  issue 
revised  formats  to  reflect  these  changes 
and  clarifications. 

d.  Schedule  1-7:  Northwest  notes  that 
there  is  no  code  or  definition  for  the 
term  "Types  of  Service  "  in  Statement  I- 
7. 

The  Commission  staff  will  correct  this 
omission  by  adding  appropriate  codes 
and  definitions. 

ANR  &  CIG  note  that  Records  69  and 
70  appear  to  require  the  same  data  with 
the  only  exception  being  the  layout  of 
the  record  format. 

The  Commission  staff  agrees  that  the 
formats  are  duplicative.  Record  70  will 
be  deleted  and  codes  to  provide  "totals" 
will  be  added  to  Record  69. 

17.  Statement  K 

Texas  Eastern  states  that  certain 
schedules  such  as  Statement  K, 
Schedule  K-1,  are  too  large  to  fit  in  the 
proposed  formats. 

The  Commission  staff  notes  that  all 
records  have  a  record  length  of  255 
characters.  However,  132  characters  are 
provided  for  entering  text  data  in 
Schedule  K-1.  Staff  will  consider 
alternatives  to  these  record  format 
parameters  at  the  implementation 
conference. 

18.  Statement  L 

Northwest  claims  that  it  does  not 
understand  what  "consolidation"  and 
"non-consolidation"  mean  and  requests 
further  explanation.  It  also  requests 
clarification  as  to  whether  Statement  L 
requires  submission  of  financial  data 
from  nonjurisdictional  parents  or 
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afniiates.  If  so,  Northwest  obfects  to  the 
requiremeflt  not  only  on  the  basis  that 
the  infonnation  is  nonfnrisdktional  and 
beyond  the  reach  of  the  Commission  but 
also  because  Northwest  and  its  parent 
do  not  have  coordinated  accounting 
systems.  Northwest  alleges  diat  it  will 
cost  $50,000  to  $75,000  to  coordinate  the 
systems  and  probably  could  not  be 
completed  within  the  allotted  time. 
Northwest  also  argues  that  this  record 
format  requires  much  more  infcvmation 
than  is  currently  required. 

The  CtHnmission  staff  notes  that 
pipelines  are  required  by  §  154.63  of  the 
regulations  for  Statement  L  to  provide  a 
balance  sheet  on  a  consolidated  basis  if 
the  pipehne  is  a  member  of  a  system 
^oup  of  companies.  Specific  concerns 
regarding  the  level  of  detail  for  the 
consolidated  balance  sheet  may  be 
raised  at  the  implonentatioD  conference. 

ANR  &  CIG  state  that  Records  77 
throogb  96  for  Statements  L  and  M  do 
not  provide  for  filing  the  notes  to  the 
fiitancial  statements  which  are  generally 
an  integral  part  of  the  financial 
statements.  ANR  ft  CIG  argue  that  if  the 
notes  are  not  necessary,  then  perhaps 
neither  are  the  statements  themselves. 

The  Commission  staff  agrees  that 
notes  to  financial  statnnents  are  an 
integral  part  of  the  statements  and  are 
also  required  by  the  regulations.  Staff 
will  consider  an  additional  fonnat(s]  for 
this  purpose  after  discussion  at  the 
implementation  conference. 

18.  Statement  M 

Northwest  states  that  its  comments 
with  respect  to  Statement  L  apply  as 
well  to  Statement  M. 

The  Commission  staff  notes  that  as 
with  Statement  L,  the  regulations  require 
an  income  statemoit  on  a  consolidated 
basis  if  the  pipeline  is  a  member  of  a 
system  group  of  companies.  The  level  of 
detail  for  this  income  statement  may  be 
discussed  at  the  implementation 
craiference. 

19.  Statement  N 

ANR  &  CIG  note  that  the  Commission 
has  omitted  "code  numbers"  hxan 
Records  4  dirough  10.  Sdwdule  N-3, 
Working  CapitaL 

The  Commission  staff  will  correct  the 
Record  ID  errors. 

a.  Schedule  N-7:  ANR  &  CIG  point  out 
that,  in  Schedules  N-7,  N-d.  N-IQ  and 
N-11,  the  character  positions  for  'Item 
Data  Sensitivity"  and  "Item  Ftller,"  are 
out  of  sequence.  ANR  ft  CIG  also  note 
that,  in  Statement  N-7,  Character 
Positions  11-56  are  missing. 

The  Commission  staff  will  revise  the 
character  posttioas  to  correct  these 
errors. 


ANR  ft  CIG  state  that  in  Schedule  N- 

7,  Character  Positions  81-SZ,  "Interest 
and  Debt"  does  not  provide  for  any 
other  adjustments  to  the  taxable  portion 
of  return.  They  also  request  darification 
of  the  definition  of  "Tax  Adjustment 
Amount"  in  positions  105-118. 

The  Commission  staff  clarifies  that 
"Tax  Adjustment  Amount"  will  include 
those  other  adjustments  to  the  taxable 
portion  of  return  which  are  not  included 
in  "Interest  and  Debt." 

ANR  &  CIG  also  request  clarification 
of  the  term  'Taxable  Portion." 

The  Commission  staff  defines 
'Taxable  Portion"  as  the  "Return" 
shown  in  Character  Positions  69-80,  less 
the  "Interest  and  Debt"shown  in 
Character  Positions  81-92. 

ANR  &  CIG  point  out  that,  in 
Character  Positions  153-164,  it  is  not 
clear  whether  "State  Income  Taxes" 
refers  to  deferred  state  income  taxes  or 
current  state  income  taxes. 

The  Commission  staff  notes  that 
"State  Income  Taxes"  refers  to  current 
state  income  taxes.  Staff  also  notes  that 
8  new  item  should  be  added  for  deferred 
state  income  taxes. 

b.  ScheduIeM-A  AtfR  A  OGpaiDt  out 
that  Character  Positions  11-142  refer  to 
a  note  which  was  not  inchided. 

The  Commission  staff  will  include  a 
note  in  the  record  format  for  Schedule 
N-0  similar  to  the  note  in  Record  75  for 
Schedule  K-1. 

c  Scheduie  N-lOc  ANR  ft  CIG  claim 
that  in  Statement  N-ia  Part  1.  the 
"Point  of  Delivery"  and  "Max.  Single 
Day  Delivery  in  Month"  are  new 
requirements.  According  to  ANR  ft  CIG, 
the  Commission  should  explain  why  this 
new  requirement  is  necessary. 

The  Commission  staff  agrees  that  the 
regulations  do  not  require  the  pipeline  to 
provide  the  maximum  single  day 
delivery  in  the  month  and  the  point  of 
delivery  on  this  schedule.  The 
informaticm  may  be  provided,  but  is  not 
required. 

In  Schedule  N-ia  Part,  2  ANR  ft  CIG 
request  clarification  of  '^Adjustments  to 
Base  Pferiod  Jurisdictional  Sales  Billing 
Determinants."  They  also  request 
clarification  of  the  term  "Adjustment  to 
Base  Pmod  Annual  Field  Sales  Volume" 
in  Part  3. 

The  Commission  staff  wiU  revise  the 
records  so  that  these  items  reflect 
adjustments  in  volumes  and  revenues 
between  the  base  and  test  periods. 

ANR  ft  CIG  state  that  in  Parts  2  and  3. 
the  reason  for  requiring  a  "Line  No."  is 
not  clear.  ANR  ft  CIG  also  note  that  in 
Parts  1,  2  and  3,  certain  character 
positions  need  to  be  renumbered. 

The  Commission  staff  will  correct  all 
character  position  errors  and  will  delete 


the  requirement  to  include  a  line  number 
in  Parts  2  and  3. 

d.  Schedule  Pf-ll:  ANR  ft  CIG  request 
that  the  Commission  clarify  what  is 
being  requested  by  "monthly  balance." 

The  Commission  staff  will  issue  a 
revised  format  for  this  schedule. 

20.  Footnotes 

ANR  ft  CIG  state  that  in  Schedule  RB, 
Record  19,  Character  Positions  11-20, 
"Reference  Number"  should  refer  to 
General  instruction  8. 

The  Conunission  staff  notes  that 
General  Instruction  7  is  the  correct 
reference  for  "Reference  Number."  The 
Footnote  Record  will  be  revised 
accordingly. 

United  notes  that  on  the  Footnote 
Record,  the  Reference  Number  is  10 
characters;  however,  the  definition  in 
General  Instruction  5  requires  13 
characters. 

The  ComjnissiMi  noted  in  Order  493- 
A  that  the  footnote  record  for  all  f(Ninats 
was  inconsistent  with  the  General 
Instructions.  The  footnote  record  will  be 
revised  in  accordance  with  Order  493-A. 

21.  Other  General  Comments 

Texas  Eastern  indicates  that  all 
control  data  should  precede  text  data 
and  that  as  much  space  as  possible,  up 
to  a  maximum  of  255  characters  per  line, 
needs  to  be  utilized  for  text. 

The  Commission  staff  notes  that,  with 
the  exception  of  data  sensitivity,  all 
control  data  precedes  text  data.  Staff 
has  limited  the  text  record  lengths  in 
order  to  accommodate  all  filers. 

United  objects  to  aU  Working  Papers 
being  included  in  automated  filing. 
According  to  United  these  are  often 
manual  records  and  not  an  official  part 
of  the  filing. 

The  Commission  staff  notes  that  if 
working  papers  are  included  in  a  rate 
filing,  then  those  working  papers  must 
be  submitted  on  an  electronic  medium. 

United  points  out  that  its  Project 
Number  is  not  numeric  but  die  record 
format  allows  only  numeric  data.  Alaa 
United  notes  that  the  current  fidd  length 
is  not  long  enough  to  accommodate  its 
project  numbers  (requires  six 
characters). 

The  Commission  staff  will  modify  the 
field  length  and  definition  to 
accommodate  project  numbers  used  by 
respondents,  liie  requirements  for  the 
project  number  field  will  be  discussed  at 
the  imi^ementatimi  conference. 

United  recommends  inclusion  of  a 
generalized  record  format  for 
supplemental  schedules  of  new  or 
different  data  ham  that  outlir)ed  in 
specific  formats. 


At  this  time,  the  Commission  has 
issued  automated  formats  only  for  the 
data  identified  in  §  154.64(f)  of  the 
regulations.  The  Commission  staff 
recognizes  that  applicants  also  Hie 
supplemental  data  which  is  not  covered 
by  the  existing  automated  formats.  Staff 
will  entertain  specific  recommendations 
on  any  additional  formats  for  new  or 
different  data  at  the  implementation 
conference. 

United  asks  whether  a  Record  ID  need 
be  generated  if  a  statement  or  schedule 
is  N/A. 

The  Commission  staff  does  not  intend 
that  pipelines  include  any  records  in  a 
filing  for  statements  or  schedules  that 
are  not  applicable. 

United  points  out  that  no  means  has 
been  outlined  to  file  alternative 
statements. 

The  Commission  staff  will  permit 
pipelines  to  file  alternative  statements. 
A  pipeline  should  designate  the  primary 
and  alternate  statements. 

C.  Tariffs 

Texas  Eastern  notes  that  the  tariff 
specification  in  the  Tariff  Sheet 
Identification  record  is  labeled  TF-01 
and  should  be  TF-02. 

The  Commission  staff  agrees  and  will 
revise  the  record  indentification.  In  the 
following  comments  Record  02  will  refer 
to  the  Tariff  Sheet  Identification  record 
format. 

Northwest  and  United  filed  separate 
comments  requesting  modifications  of 
the  item  "Sheet  Number"  in  Record  02. 
Both  Northwest  and  United  seek 
expansion  of  the  field  length  from  three 
characters.  Northwest  notes  that 
Volume  2  of  Northwest's  current  tariff 
contains  1634  pages;  the  current  United 
tariff  contains  2500  pages.  In  addition, 
United  and  Northwest  note  that  the 
tariff  sheet  numbers  sometimes  contain 
alphabetic  characters.  Northwest  points 
out  that  §  154.33(d)(2)(ii)  of  the 
Commission's  regulations  specifically 
provides  that  a  sheet  inserted  between 
two  consecutively  numbered  sheets  will 
be  marked  with  the  appropriate  number 
and  letter  indicating  the  insertion. 

The  Commission  staff  is  aware  that  in 
addition  to  Northwest  and  United, 
several  other  pipelines  have  sheet 
numbers  which  exceed  three  character 
positions.  In  light  of  this  fact. 
Commission  staff  will  expand  "Sheet 
Number"  to  six  character  positions. 
Further,  staff  will  change  this  field  from 
numeric  to  character  in  order  to  conform 
with  §  154.33(d)(2)(ii)  of  the  regulations. 

Northwest  requests  alarification  of 
several  issues.  First,  Northwest 
questions  whether  a  pipeline  is  required 
to  file  a  complete  schedule  TF  before  it 
files  any  changes  to  individual  sheets. 


Northwest  cites  Order  493,  pages  6-7, 
which  provides  that: 

On  or  after  September  30. 1988,  natural  gas 
companies  filing  rate  changes,  including  the 
affected  tariff  sheets,  *  *  *  must  make  these 
applications  using  an  electronic  media. 

Additionally,  on  or  after  September  30, 
1988,  natural  gas  companies  Tiling  a  general 
rate  proceeding  pursuant  to  section  4  of  the 
NGA,  or  submitting  a  restatement  of  the 
*  *  *  base  tariff  *  *  *  must  make  a  one-time 
only  filing  which  resubmits  the  company's 
entire  tariff,  except  for  executed  service 
agreements,  on  electronic  media." 

The  Commission  staff  clarifies  that 
pipelines  are  required  to  file  individual 
sheets  electronically  prior  to  submitting 
the  entire  tariff. 

Second,  Northwest  asks  if  a  pipeline 
must  file  an  entire  Schedule  TF  each 
time  it  files  a  tariff  change,  or  only  those 
sheets  that  changed. 

The  Commission  staff  clarifies  that 
only  the  affected  tariff  sheets  need  be 
filed  on  electronic  mediimi  when  a 
pipeline's  tariff  volume  is  revised  in 
part. 

Third,  if  a  pipeline  is  allowed  to 
change  a  tariff  by  submitting  a  file 
containing  only  those  sheets  that 
changed.  Northwest  asks  if  the  Record 
Cross-Reference  (see  specific  instruction 
10)  should  match  the  original  filing  of 
Records  02  and  03. 

The  Commission  staff  responds  that  a 
pipeline  is  allowed  to  change  a  tariff  by 
submitting  a  file  containing  only  those 
sheets  that  changed.  However,  the 
"Record  Cross-Reference"  is  not 
intended  to  correspond  to  previously 
filed  tariff  sheets,  it  is  intended  to  link 
information  submitted  on  Records  02 
and  03  relating  to  a  single  unique  tariff 
sheet. 

Finally,  Northwest  asks  if  it  will  have 
to  rename  its  Volume  No.  1-A  tariff  to 
comply  with  FERC's  instruction  that 
only  numeric  characters  are  used  in  the 
tariff  volume  number  field  provided  in 
Record  02.  Several  other  pipelines  also 
use  a  Volume  No.  1-A  designation  for 
their  tariffs. 

The  Commission's  regulations  at 
§  154.33  govern  the  submittal  of  tariff 
volumes.  Although  the  regulations 
provide  for  the  submittal  of  multiple 
volumes,  those  volumes  are  to  be 
numbered  consecutively  without  the  use 
of  alphabetic  characters.  However,  in 
the  past,  the  Commission  staff  has 
permitted  certain  pipelines  to  number 
tariff  volumes  using  alphabetic 
characters.  In  the  interest  of  maintaining 
continuity  in  the  Commission's  tariff 
files,  the  item  "Tariff  Volume  Number" 
on  the  Tariff  Sheet  Identification  record 
will  be  changed  from  numeric  to 
character.  When  the  pipeline  submJts 
the  replacement  of  the  tariff  in  its 


entirety,  the  numbering  of  the  tariff 
volumes  should  comply  with  §  154.33  of 
the  regulations. 

United  questions  how  to  distinguish 
"proposed  revised  tariff  sheets"  from 
"true  effective  tariff  sheets."  For 
example,  according  to  United,  proposed 
revisions  submitted  with  a  rate  case  will 
not  be  in  effect  imtil  the  rate  case  is 
"approved."  According  to  United,  there 
is  no  indicator  on  the  records. 

The  Commission  staff  notes  that  all 
sheets  filed  by  the  company  are 
considered  proposed  sheets  until  the 
Commission  acts  upon  them.  It  will 
therefore  be  impossible  for  the  company 
to  file  effective  tariff  sheets.  The 
Commission  staff  intends  to  maintain 
the  tariff  sheets  according  to  their 
status,  e.g.,  suspended  subject  to  refund, 
pending  Commission  review,  etc. 

United  notes  that  there  is  no  provision 
for  "alternative"  tariff  sheets. 

The  Commission  staff  will  adjust  the 
tariff  schedule  to  accommodate  the 
filing  of  alternative  tariff  sheets. 
United  objects  to  the  technical 
specification  reference  to  margin  and 
border  requirements  under  §  154.33. 
United  argues  that  these  will  be 
meaningless  on  magnetic  tape  and  are 
redundant  due  to  format  specifications. 
The  Commission  staff  responds  that 
this  rulemaking  is  not  intended  to  make 
wholesale  changes  to  the  Commission's 
regulations  regarding  the  format  of  the 
tariff  sheets.  The  Commission  staff 
intends  to  be  able  to  print  a  copy  of  the 
tariff  sheets  in  the  format  required  by 
the  regulations.  Any  significant  change 
to  the  tariff  sheet  format  would  require 
another  rulemaking. 

United  notes  that  certain  tariff  sheets 
have  both  horizontal  and  vertical  text. 
United  questions  whether  the  FERC 
system  can  handle  this. 

The  Commission  staff  recognizes  that 
some  companies  currently  have  tariff 
sheets  which  are  displayed  both 
horizontally  and  vertically.  However, 
the  Commission  staff  hoped  to  avoid 
requiring  the  companies  to  totally 
rewrite  the  tariff  by  providing  the 
latitude  to  file  the  tariff  sheets  as  the 
sheets  now  appear. 

United  requests  clarification  on  the 
initial  one-time  filing  of  the  entire  tariff. 
Specifically,  in  addition  to  general  rate 
case  filings.  United  questions  how  the 
one-time  filing  of  the  entire  tariff  will  be 
triggered. 

The  Commission  staff  clarifies  that 
the  one-time  filing  of  tariff  sheets  is 
designed  to  capture  the  entire  tariff 
volume  on  the  computer.  The  three  year 
restatement  of  rates  filing  will  also 
trigger  the  entire  tariff  refiling.  Any 
other  filing  of  the  tariff  volume  in  its 
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entirety  wilJ  occur  for  the  same  reasons 
these  fih"ngs  were  triggered  in  the  past, 
e.g.,  a  company  name  change. 

United  notes  that  the  issued  date  is 
missing  from  Record  02  but  is  present  as 
identifying  information  on  existing  tariff 
sheets.  Similarly,  in  a  separate 
comment,  Texas  Eastern  argues  that 
additional  items  are  needed  to  designate 
"Issued  By"  and  "Issued  On." 

The  Commission  staff  notes  that  the 
information  which  these  commenters 
wish  to  add  to  Record  02  abeady 
appears  as  part  of  the  border 
information  on  Record  03  at  character 
positions  1&-149. 

ANR  &  CIG  point  out  that  Schedule 
IF,  page  3,  states  "*  *  *  the  Company 
should  use  only  72  character 
positions  *  *  *"  ANR  &  CIG  argue  that 
the  important  issue  here  is  whether  the 
tariff  can  be  accepted  with  more  than  72 
character  positions.  According  to  ANR  & 
CIG.  if  72  characters  are  the  limit,  all 
CIG  tariffs  may  have  to  be  resubmitted. 
ANR  &  CIG  argue  that  the  Commission 
should  be  flexible  and  permit  up  to  255 
characters.  Texas  Eastern  argues  that 
the  number  of  characters  should  be 
increased  to  240  and  that  the  use  of 
additional  characters  above  240  should 
be  optional. 

The  Commission  has  not  revised  the 
regulations  governing  the  presentation 
of  the  tariff  sheets  in  this  rulemaking. 
The  tariff  sheets  must  be  placed  on  the 
tape  or  diskette  in  such  a  way  that  they 
may  be  printed  in  the  format  specified 
by  the  Commission's  regulations. 

ANR  &  CIG  argue  that  die  handling  of 
numeric  fields  and  dates  within  the 
"text"  item  is  unclear  in  Schedule  TF, 
General  Instruction  2(b)  and  (c). 

The  Conunission  staff  responds  that 
any  numerical  items  submitted  within  a 
text  field  are  not  subject  to  the 
restrictions  of  a  numeric  field. 

D.  Certificate  Applications 

Northwest  claims  that  Order  No.  493 
dictates  that  the  various  certificate 
reports  called  for  by  18  CFR  157.20, 
157.21  and  157.207  must  be  provided  on 
an  electronic  medium.  However,  the 
regulation  section  code,  required  by  the 
record  formats  for  Schedule  CA 
(certificate  filings),  has  not  been 
provided  in  these  reports.  Northwest 
recommends  that  the  section  code 
requirement  be  dropped  completely. 
Often  submissions  are  made  pursuant  to 
a  number  of  different  sections,  and 
Northwest  questions  whether  inclusion 
of  all  these  codes  would  be  feasible. 
Conversely,  sometimes  the  text  is 


explanatory  and  not  submitted  pursuant 
to  any  particular  code  section. 
Moreover,  the  text  itself  virill  contain 
section  code  references,  and  NcHlhwest 
believes  that  the  repetition  would  be 
unnecessary  as  well  as  costly. 

The  Commission  staff  agrees  that 
codes  for  the  reports  cited  by  Northwest 
were  omitted  from  Exhibit  C  The  format 
for  these  reports  may  be  discussed  at 
the  implementation  conference.  The 
section  codes  enable  quick  access  to 
specific  parts  of  a  certificate  application. 
Where  records  pertain  to  more  than  one 
section,  respondents  can  indicate  this 
fact  in  a  footnote. 

ANR  &  CIG  argue  that  the 
Commission  has  not  provided  a  method 
by  which  docket  numbers  can  be 
electronically  incorporated  on  a  filing. 

The  Commission  staff  will  revise  the 
general  information  record  to  include  a 
docket  number  field.  For  initial  filings, 
this  field  will  be  completed  by  the 
Commission  staff.  Applicants  will  then 
enter  the  assigned  docket  number  on 
subsequent  fihngs  in  that  docket. 

ANR  »  CIG  point  out  that  on  Schedule 
CA,  Record  02,  "Text"  data  type  should 
be  "character,"  and  not  "numeric"  as 
indicated. 

The  Commission  staff  will  revise 
Record  02  so  that  "Text"  data  is 
"character"  data. 

ANR  &  CIG  ask  that  the  Commission 
clarify  whether  signatures  are  stdl 
required  within  the  body  of  the 
application  text.  If  signatures  are  still 
required,  ANR  &  CIG  point  out  that  the 
signature  sheet  will  have  to  be 
submitted  separately  from  the  electronic 
copy. 

The  Commission  staff  agrees  that 
signatures  should  be  submitted  on  a 
separate  transmittal  letter. 

ANR  &  CIG  note  that  no  code  has 
been  provided  for  exhibits  which  are  not 
required  to  be  filed  electronically  (e.g.. 
Exhibit  F).  ANR  &  CIG  ask  that  die 
Commission  clarify  how  these  exhibits 
will  be  referenced  in  the  text  of  the 
application  without  a  specific  code 
number  to  identify  that  they  are 
submitted  on  paper  only.  ANR  &  CIG 
suggest  that  the  Commission  consider 
code  number  160.  "Additional 
Information."  to  describe  exhibits 
submitted  on  paper  only. 

The  Commission  staff  agrees  that 
Code  160  may  be  used  to  indicate  those 
exhibits  submitted  only  on  paper. 

United  notes  that  no  mention  is  made 
regarding  Subpart  B  of  Part  284. 
According  to  United,  this  part  of  the 
regulations  requires  that  Initial  Full 


Reports  and  Subsequent  Reports  be  filed 
for  Section  311  transports. 

The  Commission  staff  responds  that 
Subpart  B  was  not  included  in  the 
electronic  filing  requirements  of  Order 
No.  493.  Therefore,  the  initial  and 
subsequent  reports  required  under  that 
section  will  continue  to  be  filed  on 
paper. 

United  indiates  that  the  Initial  Full 
Reports  and  Subsequent  Reports 
relating  to  Subpart  G  of  Fart  284  are  not 
addressed. 

The  Commission  staff  notes  that  it  did 
not  include  Form  549-ST  in  the 
electronic  filing  requirements  of  Order 
No.  493.  Form  549-ST  must  stdl  be  filed 
on  paper. 

United  notes  that  it  is  required  to  file 
with  Subpart  G  Prior  Notice  copies  of 
executed  agreements.  United  asks  how 
it  can  do  this.  United  also  indicates  that 
these  prior  notices  must  refer  to  the  ST 
docket  number  in  which  it  reported  the 
initialization  of  the  agreement.  United 
asks  whether  it  will  be  violating  the 
cross  reference  rules  because  the  Initial 
Full  Reports  filed  to  establish  the  ST 
docket  are  not  reported  electronically. 

The  Commission  staff  reponds  that 
executed  agreements  were  excluded 
from  the  electronic  filing  requirement. 
These  agreements  must  still  be  filed  on 
paper. 

United  asks  whether  it  needs  to  refile 
the  Blanket  Certificate  which  authorized 
United  to  use  Subpart  G  (open-access), 
and  whether  it  needs  to  refile  its 
§  157.204  Blanket  certificate  application. 
For  section  7c  applicabons  previously 
filed.  United  also  asks  whether  it  will 
need  to  refile  the  entire  application 
since  it  will  be  filing  supplemental 
information  and  answers  to  data 
requests  subsequent  to  September  30, 
1988. 

The  Commission  staff  clarifies  that 
the  electronic  filing  requirement  of 
Order  No.  493  will  not  only  apply  to  any 
type  of  certificate  application  initiated 
prior  to  the  March  31, 1989 
implementation  date  specified  in  Order 
No.  493-A. 

Finally.  United  indicates  that  the 
monthly  transportation  rate  discount 
report  was  not  addressed  (§  284.7). 

The  Commission  staff  notes  that  these 
reports  were  not  included  in  the 
elertronic  filing  requirements  of  Order 
No.  493. 

[PR  Doc.  88-19560  Filed  8-26-88:  8:45  am) 
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DEPARTIIENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

Section  1060;  Allocation  Rules  for 
Certain  Asset  Acquisitions 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Extension  of  time  for  comments 
and  requests  for  a  public  hearing. 

SUMMARY:  This  document  provides 
notice  of  an  extension  of  time  for 
submitting  comments  and  requests  for  a 
public  hearing  concerning  the  notice  of 
proposed  rulemaking  relating  to  the 
allocation  rules  for  certain  asset 
acquisitions.  The  extended  deadline  for 
submission  of  comments  and  requests 
for  a  public  hearing  is  November  15, 
1988. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  November  15, 1988. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to  Commissioner  of 
Internal  Revenue,  Attn:  CC:LR:T  (LR- 
ll»-86],  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT 

)udith  C.  Winkler  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC  (AttenUon:  CC;LR:T)  or  telephone 
202-566-3458  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  On  July 
18, 1988  (53  FR  27035),  the  Federal 
Register  published  temporary 
regulations  (T.D.  8215)  with  a  notice  of 
cross-reference  (LR-119-86)  relating  to 
the  application  of  the  allocation  rules  for 
certain  asset  acquisitions  under  section 
1060  to  taxpayers  generally  and  to 
partnerships.  A  number  of  members  of 
the  public  have  requested  additional 
time  in  order  to  prepare  their  comments. 
This  document  extends  the  period  for 
the  submission  of  comments  and 
requests  for  a  public  hearing  to 
November  15, 1988. 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  on  improving  government 
regulations  appearing  in  the  Federal 
Register  for  Wednesday,  November  8, 
1978. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Dale  D.  Goode, 

Chief,  Technical  Section,  Legislation  and 

Regulations  Division. 

[FR  Doc.  88-19564  Filed  8-26-88;  8:45  am] 

BILUNG  CODE  4830-0 1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-^43S-31 

North  Carolina;  Order  To  Commence 
Proceedings  To  Determine  Wltettter 
To  Withdraw  Hazardous  Waste 
Program  Approval;  Correction 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  postponement  of 

hearing  date  until  further  notice. 

SUMMARY:  This  notice  postpones  the 
date  previously  published  in  the  Federal 
Register  on  June  7, 1988  (53  FR  20845), 
which  established  dates  and  locations 
for  the  North  Carolina  withdrawal 
proceedings  hearing.  The  hearing 
scheduled  to  be  held  on  September  19- 
21, 1988  at  the  Jane  S.  McKimmon 
Center  in  Raleigh,  North  Carolina  is 
hereby  postponed  until  further  notice. 
EPA  is  suspending  the  proceeding 
pending  a  national  policy  review  of 
consisting  and  capacity  issues  under  the 
Resource  Conservation  and  Recovery 
Act  and  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act.  The  review  of  these 
issues  is  complex  and  a  fmal  decision 
will  take  longer  than  originally 
anticipated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Otis  Johnson,  Jr.,  Chief,  WPS,  RCRA 
Branch,  Region  IV,  345  Courtland  Street, 
Atlanta.  Georgia  30365,  Telephone:  (404) 
347-3016. 

Date;  August  19, 1988. 
Greer  C.  Tidwell, 

Regional  A  dministrator. 

[FR  Doc.  88-19531  Filed  8-26-88;  8:45  am] 

BHJJNG  CODE  6S60-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  86-406;  FCC  88-235] 

Broadcast  Services;  Reconsideration/ 
Clarification  of  the  Report  and  Order 
Concerning  the  Main  Studio  and 
Program  Origination  Rules  for  Radio 
and  Television  Stations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petitions  for 

reconsideration  and  clarification. 

summary:  This  decision  responds  to 
several  Petitions  for  Reconsideration 
and/or  Clarification  of  the  Report  and 


Order  (52  FR  21684,  June  9, 1987)  in  the 
above-cited  proceeding,  which  modified 
the  main  studio  rule  and  several  related 
requirements  for  broadcasters.  Although 
this  action  denies  the  petitions  for 
reconsideration,  it  clarifies  several 
aspects  of  the  earlier  decision,  including 
the  function  of  the  main  studio.  The  item 
also  removes  a  limited  stay  of  the 
revised  public  inspection  file  rules,  and 
amends  these  rules  to  grandfather  the 
location  of  public  files  that  were 
authorized  to  be  maintained  outside  a 
station's  community  of  license  prior  to 
the  effective  date  of  the  Report  and 
Order  (R&O). 

EFFECTIVE  DATE:  August  29,  1988. 

FOB  FURTHER  INFORMATION  CONTACT: 

Marilyn  Mohrman-Cillis  or  Michele 
Farquhar,  Policy  and  Rules  Division, 
Mass  Media  Bureau,  (202)  632-7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
MM  Docket  86-406.  adopted  July  11, 
1988,  and  released  August  17. 1988.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington,  DC  20037. 

Summary  of  Memorandum  Opinion  and 
Order  (MO&O) 

1.  This  decision  reponds  to  seven 
petitions  requesting  reconsideration 
and/or  clarification  of  the  R&O  in  this 
proceeding.  The  R&O  amended  the 
Commission's  Rules  to  permit  broadcast 
stations  to  locate  their  main  studios 
outside  their  communities  of  license  at 
any  point  within  their  principal 
community  contours,  and  eliminated  the 
program  origination  requirement.  The 
program  origination  provision  required 
that  every  broadcast  station  originate 
more  than  50  percent  of  its  non-network 
programs  from  its  main  studio  or  from 
other  points  within  its  community  of 
license.  The  R&O  also  revised  the  local 
public  inspection  file  rules  to  provide 
that  the  public  file  must  be  maintained 
within  the  station's  community  of 
license,  and  adopted  a  requirement  that 
each  broadcast  station  maintain  a  local 
or  toll-free  telephone  number  if 
community  residents  would  incur  toll 
charges  in  telephoning  a  station. 

2.  The  petitions  in  this  proceeding 
generally  raise  five  issues:  (1)  Whether 
the  Commission  should  modify  its 
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requirement  that  every  station  locate  its 
public  inspection  file  in  the  community 
of  license  and  maintain  a  local  or  toll- 
free  number;  (2)  whether  the  main  studio 
has  a  function  in  light  of  the 
Conunission's  elimination  of  the 
program  origination  rule  and,  if  so,  what 
is  the  function  and  how  is  the  term 
"main  studio"  defined;  (3)  whether  the 
Commission  should  apply  the  main 
studio  location  rule  to  noncommercial 
educational  FM  stations;  (4)  whether  the 
Commission  should  modify  the  main 
studio  location  standard;  and  (5) 
whether  clarification  of  the  principal 
conununity  contour  standard  in  the  main 
studio  location  rule  is  necessary. 

3.  The  MO&O  reaffirms  the  actions 
adopted  in  the  R&O  and  clarifies  several 
aspects  of  the  R&O,  including  the 
function  of  the  main  studio,  the 
definition  of  the  conununity  contour 
standard,  and  the  applicability  of  the 
R&O  to  noncommercial  educational  FM 
stations.  First,  in  clarifying  the  function 
of  the  main  studio,  the  MO&O  states 
that  a  station  must  maintain  a  main 
studio  which  has  the  capability 
adequately  to  meet  its  function  of 
serving  the  needs  and  interests  of  the 
residents  of  the  station's  community  of 
hcense.  To  fulfill  this  function,  a  station 
must  equip  the  main  studio  with 
production  and  transmission  facilities 
that  meet  applicable  standards, 
maintain  continuous  program 
transmission  capability,  and  maintain  a 
meaningful  management  and  staff 
presence.  Maintenance  of  production 
and  transmission  facilities  and  program 
transmission  capability  will  allow 
broadcasters  to  continue,  at  their  option, 
and  as  the  marketplace  demands,  to 
produce  local  programs  at  the  studio.  A 
meaningful  management  and  staff 
presence  will  help  expose  stations  to 
community  activities,  help  them  identify 
community  needs  and  interests  and 
thereby  meet  their  community  service 
requirements.  The  term  "main  studio" 
continues  to  designate  a  broadcast 
station's  only  studio  when  no  auxiliary 
studio  is  maintained.  If  a  licensee  has 
two  or  more  studios  that  meet  the 
applicable  criteria,  it  may  select  one 
(within  its  community  contour)  to 
designate  as  its  main  studio. 

4.  Second,  several  petitioners 
questioned  the  Commission's  decision  to 
apply  the  amended  main  studio  location 
rule  to  public  broadcasters.  In  response, 
the  Commission  reaffirmed  in  the 
MO&O  that  the  main  studio  requirement 
imposed  in  the  R60,  just  as  previous 
main  studio  requirements,  would  apply 
to  all  noncommercial  educational 
stations. 


5.  Finally,  the  MO&O  clarified  that  the 
main  studio  must  be  located  within  a 
station's  actual  or  its  predicted  principal 
community  contour.  The  Commission's 
rules  provide  that  the  principal 
conununity  contour  is  the  contour  that 
encompasses  the  minimum  field  strength 
a  station  is  required  to  place  over  its 
community  of  license.  See  47  CFR 
73.24{j),  73.315(a),  and  73.685(a)  (1987). 
Since  a  principal  community  contour  for 
AM  stations  can  be  defined  by  actual  or 
predicted  field  strength,  a  licensee  of  an 
AM  station  may  locate  its  main  studio 
within  a  contour  established  by  either 
actual  or  predicted  measurements.  If  an 
AM  licensee  used  a  predicted  contour  in 
its  initial  construction  permit 
application,  but  wishes  to  rely  on  actual 
measurements  in  relocating  a  main 
studio  under  the  amended  rule,  the 
licensee  must  comply  with  §  73.186  of 
our  rules.  Since  there  is  no  method  for 
locating  a  principal  community  contour 
based  on  actual  measurements  for  FM 
(commercial  and  noncommercial 
educational)  and  television  stations,  the 
applicable  contour  for  locating  a  main 
studio  of  an  FM  or  television  station 
under  the  amended  rule  is  the  predicted 
contour  in  all  cases. 

6.  This  MO&O  also  permits  a  station 
which  is  currently  allowed  to  locate  its 
public  files  outside  its  conununity  of 
license  at  either  (1)  the  AM  transmitter 
main  studio  site  pursuant  to  47  CFR 
73.1125(a),  or  (2)  a  main  studio  location 
authorized  pursuant  to  the  waiver 
provisions  of  47  CFR  73.1125(a),  to 
continue  such  practice.  Without  this 
grandfather  provision,  such  stations 
would  have  been  required  under  the 
R&O  to  move  their  public  files  from  their 
main  studio,  where  the  public  had  been 
accustomed  to  finding  them,  to  a 
location  within  their  community  of 
license.  To  provide  temporary  relief  for 
those  stations,  the  Commission,  on  July 
16, 1987,  had  issued  a  limited  stay  of  the 
R&O,  permitting  them  to  retain  the 
public  files  at  the  former  location 
pending  Commission  action  on  the 
petitions  for  reconsideration.  The 
MO&O  removes  that  stay,  because  it  is 
now  unnecessary  given  the  adoption  of 
the  grandfather  provision. 

Final  Regulatory  Flexibility  Act 
Statement 

7.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605,  if  is 
certified  that  the  adopted  rule  will 
reduce  the  administrative  burden  on 
certain  stations  by  grandfathering  the 
location  of  public  files  that  were 
authorized  to  be  maintained  outside  the 
community  of  license  prior  to  the 
effective  date  of  the  R&O. 


8.  The  Secretary  shall  send  a  copy  of 
this  Memorandum  Opinion  and  Order, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a]  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  No.  96-354,  94 
Stat.  1164,  5  U.S.C.  601  et  seq.  (1982)). 

Paperwork  Reduction  Act  Statement 

9.  The  requirements  contained  in  this 
Memorandum  Opinion  and  Order  have 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980,  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping,  labeling,  disclosure,  or 
record  retention  requirement;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

Ordering  Clauses 

10.  Accordingly,  it  is  ordered,  that 
Part  73  of  the  Commission's  Rules  and 
Regulations  is  amended  as  set  forth 
below. 

11.  It  is  further  ordered,  that  pursuant 
to  the  Administrative  Procedure  Act,  5 
U.S.C.  553(d)(1),  the  amendments  to  the 
Commission's  Rules  and  Regulations 
shall  become  immediately  effective 
upon  publication  in  the  Federal  Register. 

12.  It  is  further  ordered,  that  the 
limited  stay  of  the  revised  public 
inspection  rules  is  rescinded. 

13.  It  is  further  ordered,  that  the 
petitions  for  reconsideration  and/or 
clarification  are  granted  to  the  extent 
indicated  herein,  and  in  all  other 
respects,  are  denied. 

14.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

15.  Authority  for  the  action  taken 
herein  is  contained  in  sections  4(i)  and 
303  of  the  Communications  Act  of  1934, 
as  amended,  and  §  1.429  of  the 
Commission's  rules. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting,  Television 
broadcasting. 

Rule  Amendments 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  sees.  154  and  303. 

2.  Section  73.3526  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 
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§  73.3526    Local  public  inspection  file  of 
commercial  stations. 

***** 

(d)  Location  of  records.  The  file  shall 
be  maintained  at  the  main  studio  of  the 
station,  where  such  studio  is  located  in 
the  community  to  which  the  station  is 
licensed  or  where  such  studio  is  located 
outside  of  the  community  of  license 
pursuant  to  authorization  granted  under 
§  73.1125(a]  of  the  rules  prior  to  July  16, 
1987,  or  at  any  accessible  place  (such  as 
a  public  registry  for  documents  or  an 
attorney's  office)  in  the  community  to 
which  die  station  is  or  is  proposed  to  be 
licensed.  The  file  shall  be  available  for 
public  inspection  at  any  time  during 
regular  business  hours. 
***** 

3.  Section  73.3527  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  73.3527    Local  public  Inspection  file  of 
noncommercial  educational  stations. 

***** 

(d)  Location  of  records.  The  file  shall 
be  maintained  at  the  main  studio  of  the 
station,  where  such  studio  is  located  in 
the  community  to  which  the  station  is 
licensed  or  where  such  studio  is  located 
outside  of  the  community  of  license 
pursuant  to  authorization  granted  under 
§  73.1125(a)  of  the  rules  prior  to  July  16, 
1987,  or  at  any  accessible  place  (such  as 
a  public  registry  for  documents  or  an 
attorney's  office)  in  the  community  to 
which  the  station  is  or  is  proposed  to  be 
licensed.  The  file  shall  be  available  for 
public  inspection  at  any  time  during 
regular  business  hours. 
***** 

Federal  Communications  Commission. 

H.  Walker  Feaster  III, 

Acting  Secretary. 

[FR  Doc.  88-19512  Filed  8-26-88:  8:45  am] 

BILUNO  CODE  e712-01-ll 


47  CFR  Part  94 

[PR  Dodcet  No.  S7-5;  FCC  No.  89-2SS] 

Amendment  Regarding  Multiple 
Address  Frequencies  et  aL 

agency:  Federal  Communications 

Commission. 

ACTION:  Partial  stay  of  final  rule. 

summary:  The  Commission  has  adopted 
an  Order  granting  a  partial  stay  of  the 
Report  and  Order  in  PR  Docket  No.  87-5. 
3  FCC  Red  1564  (1988),  regarding 
amended  rules  for  Multiple  Address 
System  operations.  Specifically,  the 
Order  stays  the  amended  separation 
criteria  in  S  94.63(d)  of  the  Commission's 
Rules,  47  CFR  94.63(d)(4)(i),  pending 
reconsideration.  Therefore,  the  Order 


reinstates  the  former  separation  citerion 
and  provides  a  procedure  by  which  the 
Commission  will  process  appUcations 
for  MAS  operations  during  the  interim. 
Those  aspects  of  the  Report  and  Order 
in  PR  Docket  No.  87-5  not  specifically 
stayed  by  the  Order  will  remain  in 
effect. 

EFFECTIVE  DATE:  August  29, 1968. 
FOR  FURTHER  INFORMATION  CONTACT 

Rudolfo  Baca,  Rules  Branch,  Land 
Mobile  and  Microwave  Division,  Private 
Radio  Bureau,  (202)  634-2444. 
SUPPI-EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  in 
PR  Docket  No.  87-5,  adopted  July  22, 
1988,  and  released  August  4, 1988. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  the  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
230),  1919  M  Street  NW.,  Washington 
DC  20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

Summaiy  of  Order 

1.  The  Commission  has  before  it  a 
Request  for  Stay  (Request)  filed  by 
Digital  Radio  Networks,  Inc.  (Digital),  a 
Motion  for  Stay  Pending 
Reconsideration  (Motion)  filed  by 
Radscan,  Inc.  (Radscan),'  a  Partial 
Opposition  to  Motion  to  Stay  filed  by 
EnScan,  Inc.  (EnScan),  and  an 
Opposition  to  Requests  for  Stay  filed  by 
NTTECH,  Inc.  (NTTECH).  Digital  and 
Radscan  seek  to  stay  the  effective  date 
of  the  co-channel  mileage  separation 
standard  set  forth  in  §  94.63(d)(4)(i)  of 
the  Rules,  47  CFR  94.63(d)(4)(i),  as 
amended  by  the  Report  and  Order  in  PR 
Docket  No.  87-5,  3  FCC  Red  1564  (53  FR 
11855,  April  11, 1988).  EnScan,  a 
manufacturer  of  mobile  meter  reading 
equipment,  and  NITECH,  an  equipment 
marketer,  argue  that  the  stay,  if  granted, 
should  be  limited  to  the  separation 
standard  between  fixed  master  stations 
and  that  it  should  not  suspend  the 
implementation  of  those  rules  governing 
mobile-to-fixed  or  mobile-to-mobile 
separation  standards.* 


■  Both  Digital'i  Request  and  Radscan'*  Motion 
incorporate,  either  directly  or  by  reference,  a 
Petition  for  Reconsideration  of  the  Report  and 
Order  in  PR  Docket  No.  87-5.  Additionally,  the 
American  Petroleum  Institute  (API)  filed  a 
Statement  in  Support  of  Digital's  Request  on  May 
12, 198&  This  Order  is  not  responsive  to  the  merits 
of  either  Petition  for  Reconsideration.  All  petitions 
for  reconsideration  of  the  Report  and  Order  in  PR 
Docket  No.  87-5  will  be  addressed  in  a  subsequent 
order. 

*  The  Commission  also  modified  i  M.63(d)(4)(i) 
by  adopting  a  mobile-to-fixed  separation  standard 


2.  Upon  review  of  the  pleadings,  we 
find  that  the  contention  that 
implementation  of  the  new  standard 
would  result  in  harmful  interference  to 
existing  licensees  warrants  further 
study.  Accordingly,  we  conclude  that 
the  public  interest  will  be  served  by 
staying  the  effective  date  of  the  co- 
channel  separation  criteria  stated  in 

S  94.63(d)(4)(i)  of  the  revised  Rules 
pending  final  decision  on  the  petitions 
for  reconsideration.  Furthermore,  we  are 
also  staying  the  effective  date  of  the  co- 
channel  separation  standards  for  fixed- 
to-mobile  and  mobile-to-mobile  because 
these  standards  are  the  product  of  the 
technical  assumptions  supporting  the 
fixed  master-to-master  standard.* 

3.  Our  action  here  reinstates  former 
S  94.63(d)(4)(i)  of  our  Rules.  47  CFR 
94.63(d)(4)(i),  which  provides  that  an 
applicant  must  state  that  the  border 
area  of  the  appHcant's  service  area  is 
not  closer  than  70  miles  from  the  service 
area  of  existing  Ucensees  or  pending 
applications  that  could  be  affected  by 
the  applicant.  To  this  end,  all  applicants 
for  multiple  address  station  licenses 
filed  on  or  after  May  12, 1988,*  will  have 
three  options:  They  may  (1)  certify  that 
their  applications  comply  with  former 

S  94.63(d)(4)(i)  of  our  Rules  and,  thus, 
can  be  processed  according  to  the 
agency's  established  procedures;  (2) 
amend  their  appUcations  to  comply  with 
former  §  94.63(d)(4)(i)  so  that  they  can 
be  processed;  '  or  (3)  apply  for  a  refimd 
of  the  appUcation  fee  if  dieir 
appUcations  fail  to  comply  with  former 
S  94.63(d)(4)(i)  and  cannot  be  amended 
to  be  brought  into  compUance.  Petitions 
for  refund  of  the  application  fee  shoidd 
be  directed  to  the  Managing  Director 
and  filed  with  the  Secretary  at  1919  M 
Street  NW..  Room  222,  Washington,  DC 
20054. 


of  65  miles  and  a  mobile-4o-mobile,*eparatioD 
standard  of  SO  miles.  Report  and  Order,  PR  Docket 
number  87-5.  3  FCC  Red  at  1569. 

'  The  dispute  regarding  the  applicability  to 
mobile  systems  of  the  technical  assumptions  upon 
which  the  separation  criteria  are  based  convinces 
us  that  the  public  interest  would  be  furthered  by 
staying  the  revised  separation  criteria  for  all  MAS 
systems  pending  reconsideration.  See  NITECH'i 
Opposition  at  4-6. 

*  Applications  received  before  May  11, 1988,  have 
been  processed  under  the  former  criteria  .  See  infra 
at  n.  13  (elective  date). 

•  Applications  must  comply  with  the  8er\'ice 
radius  guidelines  provided  in  the  Public  Notice 
issued  December  6. 1985,  but  need  not  comply  with 
the  power  reduction  table  provided  in 

S  94.65(a)(l)[iv]  of  the  revised  Rules  because  the 
reinstatement  of  the  former  criteria  ordered  herein 
obviates  the  need  for  such  table  pending 
reconsideration.  A  change  in  the  applicant's  service 
area  will  be  considered  a  "substantial  amendment" 
pursuant  to  fi  S  1.018  and  1.962  of  our  Rules,  47  CFR 
1.196  and  1.962,  and  processed  accordingly. 
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Ordering  Clauses 

4.  Pursuant  to  §§  1.43, 1.44  and  1.429 
of  the  Commission's  Rules,  and  in  view 
of  the  discussion  above,  it  is  ordered 
that  revised  §  94.63(d)(4)(i]  of  our  Rules. 
47  CFR  94.63(d)(4)(i),  adopting  co- 
channel  mileage  separation  criteria  for 
multiple  address  stations  is  Stayed  nunc 
pro  tunc  pending  reconsideration; 
therefore,  the  separation  criteria  stated 
in  former  S  94.63(d){4)(i)  will  be 
reinstated  diuing  the  interim. 

5.  //  is  further  ordered  that  those 
portions  of  the  Rules  modified  by  the 
Report  and  Order  in  this  docket  •  and 
not  specifically  stayed  by  this  Order  will 
remain  in  effect.'' 

Federal  Communications  Commission. 
H.  Walker  Feaster  ni. 
Acting  Secretary 

[FR  Doc.  88-19098  Filed  8-26-88;  8:45  am] 
nUJNG  COOC  6712-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1815. 1817. 1835,  and 
1870 

Changes  to  NASA  FAR  Supplement 
Concerning  "NASA  Research 
Announcement" 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Pinal  rule. 

summary:  This  amendment  to  the 
NASA  FAR  Supplement  (NSF) 
constitutes  NASA's  implementation  of 
the  Broad  Agency  Announcement,  as 
authorized  by  the  Federal  Acquisition 
Regulation  (FAR). 
EFFECTIVE  DATE:  September  6, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
W.  A.  Greene,  Chief,  Regulations 
Development  Branch,  Procurement 
Policy  Division  (Code  HP),  Office  of 
Prociu-ement,  NASA  Headquarters, 
Washington,  DC  20546,  Telephone:  (202) 
453-8923. 
SUPPLEMENTARY  INFORMATION: 

Background 

FAR  6.102  (48  CFR  6.102)  and  35.016 
(48  CFR  35.016)  authorize  and  provide 
procedures  for  the  use  of  a  "Broad 
Agency  Announcement"  for  obtaining 
research  proposals.  This  rule  establishes 
the  NASA  Research  Announcement 
(NRA)  as  one  mechanism  for  exercising 
the  FAR  authority.  The  rule  covers 


•  Report  and  Order.  PR  Docket  No.  87-5, 3  FCC 
Red  at  1572 

'  Erratum.  PR  Docket  No.  87-5.  3  FCC  Red  2467 
(1988)  (amended  rules  effective  May  11. 1988). 


policies  and  procedures  for  preparing 
and  issuing  NRAs,  proposal  preparation 
instructions,  solicitation  provisions,  late 
proposals,  evaluation  and  selection 
procedures,  relationship  to  unsolicited 
proposals  and  related  NASA 
administration  procedures.  The  NRA 
was  previously  published  for  public 
comment  in  a  Federal  Register  (52  FR 
26705,  July  16, 1987)  notice  of  proposed 
rule  making.  The  single  public  comment 
received  was  considered  in  writing  the 
final  rule.  However,  a  number  of 
improvements  relating  primarily  to 
NASA's  internal  operations  have  been 
made  based  on  comments  from  various 
NASA  installations. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  These 
regulations  fall  in  this  category.  NASA 
certifies  that  these  regulations  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Information 
collection  approval  number  2700-0042, 
assigned  by  OMB  to  the  NASA 
solicitation  process,  applies  to 
individual  NRAs  issued  pursuant  to  this 
rule. 

List  of  Subjects  in  48  CFR  Parts  1815, 
1817, 1835,  and  1870 

Government  procurement. 
S.  ].  Evans, 

Assistant  Administrator  for  Procurement. 

PARTS  1815, 1817. 1835  AND  1870— 
[AMENDED] 

1.  The  authority  citation  for  48  CFR 
1815, 1817, 1835,  and  1870  continues  to 
read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  181 5-{  AMENDED] 

2.  Subpart  1815.4  is  amended  as  set 
forth  below: 

1815.407    [Amended] 

a.  In  1815.407,  paragraph  (a),  the 
words  "for  Announcements  of 
Opportunity  or"  are  removed,  and  the 
phrase  "or  for  broad  agency 
announcements  listed  in  1835.016."  is 
added  after  the  word  "program". 

1815.412    [Amended] 

b.  In  the  introductory  material  of 
1815.412,  the  phrase  "Announcement  of 
Opportunity  (see  1870.1)"  is  removed, 
and  the  phrase  "broad  agency 
announcements  listed  in  1835.016"  is 
added  in  its  place. 


1815.413-2    [Amended] 

c.  In  1815.413-2,  subparagraph  (c)(2), 
the  words  "and  proposals  in  response  to 
a  NASA  Research  Announcement"  are 
added  after  the  phrase  "unsolicited 
proposals." 

3.  Subpart  1815.5  is  amended  as  set 
forth  below: 

1815.505-70    [Amended] 

a.  In  1815.505-70,  the  following 
sentence  is  added  at  the  end  of  the 
section: 

"*  *  *  Unsolicited  renewal  proposals 
within  the  scope  of  an  open  NASA 
Research  Announcement  (NRA)  shall  be 
evaluated  in  the  same  manner  as 
unsolicited  proposals  described  in 
1815.506(b)." 

1815.506    [Am«id«d] 

b.  In  1815.506,  paragraph  (b),  the  word 
"Reserved."  is  removed,  and  the 
following  material  is  added  to  read  as 
follows: 

(b)  Relationship  to  open  NRAs.  An 
unsolicited  proposal  for  a  new  effort, 
identified  by  an  evaluating  office  as 
being  within  the  scope  of  an  open  NRA, 
shall  be  evaluated  as  a  response  to  that 
NRA  under  1835.016-70(e),  provided  that 
the  evaluating  office  can  either  (i)  state 
that  the  proposal  is  not  at  a  competitive 
disadvantage  or  (ii)  give  the  offeror  an 
opportunity  to  amend  the  unsolicited 
proposal  to  ensure  compliance  with  the 
applicable  NRA  proposal  preparation 
instructions.  If  these  conditions  cannot 
be  met,  the  proposal  must  be  evaluated 
separately. 

4.  Subpart  1815.6  is  amended  as  set 
forth  below: 

1815.613-70    [Amended] 

In  1815.613-70,  the  following  material 
is  added  between  the  reference 
"1870.103,  App.  I."  and  the  next 
sentence: 

"Proposals  received  in  response  to  an 
open  NASA  Research  Announcement 
will  be  evaluated  in  accordance  with 
1835.016-70(e).  Unsolicited  proposals 
identified  by  an  evaluating  office  as 
being  within  the  scope  of  an  open  NASA 
Research  Announcement  shall  be 
evaluated  under  1835.016-70(d).  Small 
Business  Innovation  Research  (SBIR) 
proposals  will  be  evaluated  in 
accordance  with  the  SBIR  program 
solicitations  issued  under  the  authority 
of  section  9  of  the  Small  Business  Act 
(15  U.S.C.  638)." 

PART  1817— {AMENDED] 

5.  Subpart  1817.5  is  amended  as  set 
forth  below: 


1817.504    [Amended] 

In  1817.504,  paragraph  (a),  the  word 
"Sohcitations"  is  removed,  and  the 
phrase  "Invitations  for  bids  and 
requests  for  proposals"  is  added  in  its 
place. 

PART  1835-{  AMENDED! 

6.  Part  1835  is  amended  by  adding 
1835.016  and  1835.016-70  to  read  as 
follows: 

1835.016    Broad  Agency  Announcements. 

(a)  The  following  forms  of  broad 
agency  announcements  are  authorized 
for  use: 

(1)  Announcements  of  Opportunity, 
described  in  Subpart  1870.1,  NASA 
Acquisition  of  Investigations  System. 

(2)  NASA  Research  Announcements, 
described  in  1835.018-70. 

(3)  Other  forms  of  announcements 
approved  by  the  Assistant 
Administrator  for  Procurement. 

(b)  Broad  agency  announcements  may 
not  preclude  the  participation  of  any 
offeror  capable  of  satisfying  the 
Government's  needs  unless  a 
justification  for  other  than  full  and  open 
competition  is  approved  under  FAR 
6.304  (see  FAR  6.102(d)(2)  and  35.001). 

(c)  Other  program  announcements, 
notices,  and  letters  not  authorized  by 
this  section  shall  not  be  used  to  solicit 
proposals  which  may  result  in  contracts. 

1835.018-70    NASA  Research 
Announcements. 

(a)  Scope.  This  subsection  prescribes 
regulations  and  procedures  for  the  use 
of  a  NASA  Research  Announcement 
(NRA),  a  form  of  broad  agency 
announcement  (see  FAR  6.102(d)(2)).  An 
NRA  is  used  to  announce  NASA's 
research  interests  and,  after  peer  or 
scientific  review  using  factors  in  the 
NRA.  select  proposals  for  funding. 
Unlike  an  RFP  containing  a  statement  of 
work  or  specification  to  which  offerors 
are  to  respond,  an  NRA  provides  for  the 
submission  of  competitive  project  ideas, 
conceived  by  the  offerors,  in  one  or 
more  program  areas  of  interest  to 
NASA.  The  NRA  is  intended  to  be  used 
for  those  research  procurements  for 
which  it  would  be  impossible  to  draft  an 
adequate  request  for  proposals  in 
sufficient  detail  without  restraining  the 
technical  response,  and  thus  hindering 
the  competition  of  ideas  rather  than 
expanding  competition.  Consequently, 
an  NRA  shall  not  be  used  in  place  of  an 
RFP  when  the  procurement  requirement 
is  narrowly  defined  and  it  is  necessary 
to  use  a  detailed  description  or 
specification. 

(b)  Issuance.  (1)  Each  NRA  shall  be 
assigned  a  unique  number  in  accordance 
with  1804.7102-1. 


(2)  NRAs  may  remain  open  for 
proposal  submission  for  a  maximum  of 
one  year.  They  may  not  be  amended  or 
modified  once  issued,  but  may  be 
reissued  by  assigning  a  new  number  and 
resynopsizing.  (See  also  1835.016-70(g).) 
NRAs  should  remain  open  for  at  least  90 
days. 

(3)  Before  issuance,  each  field- 
generated  NRA  shall  be  concurred  in  by 
the  Procurement  Officer  and  approved 
by  the  Field  Installation  Director  or 
designee,  who  shall  serve  as  or 
designate  a  selecting  official.  Before 
issuance,  each  Headquarters-generated 
NRA  shall  be  concurred  in  by  General 
Counsel  (Code  GK)  and  the  Director, 
Headquarters  Grants  and  Contracts 
Division  (Code  HW)  and  approved  by 
the  cognizant  Program  Associate 
Administrator  or  designee,  who  shall 
serve  as  or  designate  a  selecting  official. 
If  a  Headquarters-generated  NRA  may 
result  in  awards  by  a  NASA  field 
installation,  the  concurrence  of  that 
installation's  Procurement  Officer  may 
be  sought  in  place  of  or  in  addition  to 
Code  HW's  concurrence. 

(4)  The  contracting  officer  shall  assure 
that  the  NRA  is  synopsized  in  the 
Commerce  Business  Daily  (CBD).  The 
CBD  synopsis  required  by  FAR  35.016(c) 
satisfies  the  synopsis  requirement  at 
FAR  5.201  and  the  sjTiopsis 
contemplated  by  FAR  5.205  is  not 
required.  The  synopsis  shall  be  brief  and 
provide  the  address  for  obtaining  a  copy 
of  the  detailed  NRA.  The  technical  part 
of  the  synopsis  is  intended  to  describe 
an  identifiable  area  of  interest  and 
should  not  exceed  50  words. 

(5)  The  NRA  shall  be  prepared, 
printed,  and  distributed  by  or  under  the 
direction  of  the  selecting  official. 
Distribution  shall  not  begin  until  the 
concurrence  of  the  Procurement  Officer 
has  been  obtained  and  the  contracting 
officer  has  confirmed  that  the  synopsis 
requirements  have  been  met.  The  NRA 
shall  be  distributed  to  each  coordinating 
office  responsible  for  receipt  of 
unsolicited  proposals  and  to  the  Office 
of  Procurement  (Code  HS). 

(6)  In  addition  to  the  approvals  in 
paragraph  (b)(3)  above,  each  Installation 
shall  submit  its  first  two  NRAs  to  the 
Assistant  Administrator  for 
Procurement  (Code  HS)  for  concurrence 
before  issuance. 

(c)  Content.  The  NRA  shall  consist  of 
the  following  items  in  the  order  shown. 
This  entire  package  shall  be  provided  in 
response  to  requests. 

(1)  Cover.  The  cover  shall  display: 

(i)  "OMB  Approval  Number  2700- 
0042"  in  the  upper  right  corner. 

(ii)  Title  (centered,  in  uppercase). 

(ill)  "NASA  Research  Announcement 
Soliciting  Research  Proposals  for  the 


Period  Ending . 


(centered,  on 


three  lines,  two  inches  below  the  title, 
insert  closing  date). 

(iv)  NRA  number  (centered,  two 
inches  below  closing  date). 

(v)  Official  address  for  office  issuing 
NRA  (centered,  at  bottom  of  cover). 

(2)  Summary  and  Supplemental 
Information. 

(i)  The  Summary  and  Supplemental 
Information  shall  not  exceed  two  pages 
and  shall  include: 

(A)  Title  (centered,  in  uppercase). 

(B)  Introductory  paragraphs 
describing  the  purpose  of  the  NRA  and 
the  period  for  receipt  of  proposals. 
When  proposals  received  during  this 
period  may  be  grouped  for  evaluation  at 
separate  times,  the  introductory 
paragraphs  shall  indicate  when 
evaluations  are  planned  and  shall 
include  the  following  remark: 

A  proposal  that  is  scientirically  and 
progranunatically  meritorious,  but  that 
cannot  be  accepted  during  its  initial  review 
under  an  NRA  due  to  funding  uncertainties 
may  be  included  in  subsequent  reviews 
unless  the  offeror  requests  otherwise. 

(C)  NRA  number. 

(D)  Address  for  submitting  proposals, 
including  "ATTN:  NRA " 

(E)  Copies  required. 

(F)  Selecting  official's  title. 

(G)  Name,  address,  and  telephone 
number  for  additional  technical 
information. 

(H)  Name  and  telephone  number  of 
Procurement  Office  point  of  contact  for 
administrative  and  contractual 
information. 

(I)  Additional  instructions  which 
supplement  the  Instructions  for 
Responding  to  NASA  Research 
Aimouncements  for  Solicited  Research 
Proposals  (see  1870.2).  Such  information 
shall  be  kept  to  the  minimum  necessary 
for  a  particular  NRA  and  shall  cite 
specific  "Instructions"  paragraphs 
supplemented. 

(J)  When  awards  will  be  chargeable  to 
funds  of  the  new  fiscal  year  and  the 
NRA  is  to  be  issued  before  funds  are 
available,  the  NRA  shall  contain  a 
statement  as  follows: 

Funds  are  not  presently  available  for 
awards  under  this  NRA.  The  Government's 
obligation  to  make  awards  is  contingent  upon 
the  availability  of  appropriated  funds  from 
which  payment  for  award  purposes  can  be 
made  and  the  receipt  of  proposals  which  the 
Government  determines  are  acceptable  for 
award  under  this  NRA. 

(ii)  The  Summary  and  Supplemental 
Information  may  include  estimates  of 
the  amount  of  funds  that  will  be 
available  and  the  number  of  anticipated 
awards.  A  breakdown  of  the  estimates 
by  research  area  may  also  be  shown. 
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(iii)  The  Summary  and  Supplemental 
Information  may  indicate  that  proposals 
submitted  under  an  earlier  NRA  and 
held  for  subsequent  reviews  will  be 
considered  and  need  not  be  resubmitted. 
To  so  indicate,  the  earlier  NRA  shall  be 
identified  by  number  in  the  following 
statement: 

Proposals  for  which  no  selection  decision 

was  made  under  NRA and  held  for 

subsequent  reviews  wiU  t>e  considered  under 
this  NRA  and  need  not  be  resubmitted. 

(3)  Technical  Description.  The  first 
page  shall  contain  the  NRA  number  and 
title  at  the  top.  A  brief  description  not 
exceeding  two  pages  is  preferable,  but  it 
should  be  detailed  enough  to  enable 
ready  comprehension  of  the  research 
areas  of  interest  to  NASA. 
Specifications  containing  detailed 
statements  of  work  more  suited  to  RFPs 
should  be  avoided.  Any  program 
management  information  included  must 
be  limited  to  matters  that  are  essential 
for  proposal  preparation. 

(4)  Instructions  for  Responding  to 
NASA  Research  Announcements  for 
Solicited  Research  Proposals.  The  NRA 
shall  contain  instructions  in  accordance 
with  1870.203. 

(d)  Unsolicited  proposals.  (1) 
Unsolicited  proposals  for  new  efforts 
that  are  within  the  scope  of  an  open 
NRA  shall  be  evaluated  in  accordance 
with  1815.506(b). 

(2)  UnsoUcited  proposals  for  renewal 
of  ongoing  efforts  that  are  %vithin  the 
scope  of  an  open  NRA  shall  be 
evaluated  in  accordance  with  1815.505- 
70. 

(3]  A  broad  agency  announcement 
shall  not  be  considered  to  be  an 
"acquisition  requirement"  as  the  term  is 
used  in  FAR  15.507(a)(2). 

(e)  Receipt  of  proposals,  evaluation, 
and  selection.  (1)  Proposals  shall  be 
protected  as  provided  in  1815.508-70  and 
1815.509-70. 

(2)  Evaluation,  selection,  and  award 
may  occur  during  or  after  the  period 
established  for  receipt  of  proposals.  Late 
proposals  and  modifications  shall  be 
treated  in  accordance  with  1815.412  (a) 
and  (b). 

(3)  When  more  than  one  time  is 
established  in  the  NRA  for  evaluating 
proposals,  proposals  received  prior  to 
the  time  established  will  be  considered 
as  part  of  the  initial  group  to  be 
evaluated.  Subsequent  groups  of 
proposals  to  be  evaluated  shall  be 
formed  from  those  proposals  received 
after  the  time  established  for  the  earlier 
evaluation  groups  and  prior  to  the  time 
established  for  a  subsequent  group, 
along  with  those  [>ropo8alB,  if  any.  held 
over  under  paragraph  (e)(8)  below. 


(4)  The  selection  decision  shall  be 
made  following  peer  or  scientific  review 
of  a  proposal.  Peer  or  scientific  review 
shall  involve  evaluation,  outside  NASA, 
by  a  discipline  specialist  in  the  area  of 
the  proposal  or  evaluation  by  an  in- 
house  specialist  or  both.  Evaluation  by 
specialists  outside  NASA  shall  be 
conducted  subject  to  the  conditions  in 
FAR  15.413-2(0  and  1815.413  and 
1815.413-2.  In  particular,  the  selecting 
official  shall  ensure  compliance  with 
FAR  15.413-2(f)(5)  regarding  the 
designation  of  outside  evaluators  and 
avoidance  of  conflicts  of  interest.  After 
receipt  of  a  proposal  and  prior  to 
selection,  scientific  or  engineering 
personnel  shall  communicate  with  an 
offeror,  regarding  the  proposal,  only  for 
the  purpose  of  clarification,  as  defined 
in  FAR  15.801,  or  in  order  to  understand 
the  meaning  of  some  aspect  of  the 
proposal  which  is  not  clear  or  obtain 
confirmation  or  substantiation  of  a 
proposed  approach,  solution,  or  cost 
estimate. 

(5)  Competitive  range  determinations 
shall  not  be  made,  and  best  and  final 
offers  shall  not  be  requested. 

(6)  All  or  part  of  a  proposal  may  be 
selected  unless  the  offeror  requests 
otherwise.  In  addition,  changes  to  a 
selected  proposal  may  be  sought  as  long 
as  (i)  the  ideas  or  other  aspects  of  the 
proposal  on  which  selection  is  based  are 
contained  in  the  proposal  as  originally 
submitted,  and  are  not  introduced  by  the 
changes;  and  (ii)  the  changes  sought 
would  not  involve  a  material  alteration 
to  the  requirements  stated  in  the  NRA. 
Changes  that  would  affect  a  proposal's 
selection  shall  not  be  sought.  When 
changes  are  desired,  they  may  be 
described  to  the  contracting  officer 
under  paragraph  (e)(10)(ii)  below,  or  the 
selecting  official  may  request  revisions 
from  the  offeror.  The  changes  shall  not 
transfer  information  from  one  offeror's 
proposal  to  another  offeror  (see  FAR 
15.610(d)(2)].  When  collaboration 
between  offerors  would  improve 
proposed  research  programs, 
collaboration  may  be  suggested  to  the 
offerors. 

(7)  The  basis  for  selection  of  a 
proposal  shall  be  documented  in  a 
selection  statement  applying  the 
evaluation  factors  in  the  NRA.  The 
selection  statement  represents  the 
conclusions  of  the  selecting  official  and 
must  be  self-contained.  It  shall  not 
incorporate  by  reference  the  evaluations 
of  the  reviewers. 

(8)  A  proposal  that  is  scientifically 
and  progranunatically  meritorious,  but 
that  is  not  selected  during  its  initial 
review  under  an  NRA  may  be  included 
in  subsequent  reviews  unless  the  offeror 
requests  otherwise.  If  the  proposal  is  not 


to  be  held  over  for  subsquent  reviews, 
the  offeror  shall  be  notified  that  the 
proposal  was  not  selected  for  award. 

(9)  The  selecting  official  shall  notify 
each  offeror  whose  proposal  was  not 
selected  for  award  and  explain 
generally  why  the  proposal  was  not 
selected.  It  requested,  the  selecting 
official  shall  arrange  a  debriefing  under 
1815.1003,  with  the  participation  of  a 
contracting  officer. 

(10)  The  selecting  official  shall 
forward  to  the  contracting  officer — 

(i)  The  results  of  the  technical 
evaluation,  including  the  total  number  of 
proposals  received  under  the  NRA  by 
the  time  of  selection,  the  selection 
statement,  and  the  proposal[s)  selected 
for  funding: 

(ii)  A  description  of  any  changes 
desired  in  any  offeror's  statement  of 
work,  including  the  reasons  for  the 
changes  and  any  effect  on  level  of 
funding; 

(iii)  If  a  contract  will  be  used  to  fund 
the  proposal,  a  description  of 
deliverables,  including  technical  reports, 
and  delivery  dates,  consistent  with  the 
requirements  of  the  NRA; 

(iv)  A  procurement  reques^, 

(v)  Comments  on  the  offeror's  cost 
proposal:  either  the  selecting  official's 
comments,  which  may  be  based  on  the 
reviewers'  comments,  or  copies  of  the 
reviewers'  comments  with  any  different 
conclusions  of  the  selecting  official.  The 
comments  shall  address  the  need  for 
and  reasonableness  of  travel,  computer 
time,  materials,  equipment, 
subcontracted  items,  publication  costs, 
labor  hours,  labor  mix.  and  other  costs; 
and 

(vi)  A  copy  of  the  selected  proposal  as 
originally  submitted,  any  revisions,  and 
any  related  correspondence  from  the 
successful  offeror. 

(11)  The  selecting  official  may  provide 
to  the  contracting  officer  copies  of  the 
reviewers'  evaluations.  Reviewers' 
names  and  institutions  may  be  omitted 
in  order  to  protect  their  identity. 

(12)  The  selecting  official  may  notify 
each  offeror  whose  proposal  was 
selected  for  negotiation  leading  to 
award. 

(i)  The  notification  shall  state  that — 

(A)  The  proposal  has  been  selected 
for  negotiation  leading  to  award; 

(B)  The  offeror's  business  office  will 
be  contacted  by  a  contracting  officer, 
who  is  the  only  official  authorized  to 
obligate  the  Government;  and 

(C)  Any  expenses  incurred  by  the 
offeror  in  anticipation  of  receiving  an 
award  will  be  at  the  risk  of  the  offeror. 

(ii)  The  notification  may  identify 
which  award  instrument  (contract, 
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grant,  cooperative  agreement,  or  other 
agreement]  has  been  recommended. 

(f)  Award.  If  a  contract  is  selected  as 
the  award  instrument  (see  FAR  35.003(a] 
and  1835.003(a)],  the  contracting  officer 
shall— 

(1]  Advise  the  offeror  that  the 
Government  contemplates  entering  into 
negotiations;  the  type  of  contract 
contemplated  to  be  awarded;  and  the 
estimated  award  date,  level-of-effort, 
and  delivery  schedule; 

(2]  Send  die  offeror  a  model  contract, 
it  necessary,  including  modifications 
contemplated  in  the  offeror's  statement 
of  work,  and  request  agreement  or 
identification  of  any  exceptions;  the 
contract  statement  of  work  may 
summarize  the  proposed  research,  state 
that  the  research  shall  be  conducted  in 
accordance  with  certain  technical 
sections  of  the  proposal,  which  shall  be 
identified  by  incorporating  them  into  the 
contract  by  reference,  and  identify  any 
changes  to  the  proposed  research; 

(3)  Request  the  offeror  to  complete 
and  return  certifications  and 
representations  and  Standard  Form  33, 
"Solicitation,  Offer,  and  Award,"  or 
other  appropriate  forms; 

(4]  Conduct  negotiations  in 
accordance  with  FAR  Subparts  15.8  and 
15.9,  as  applicable; 

(5]  Award  a  contract  with  reasonable 
promptness  to  the  successful  offeror  by 
transmitting  written  notice  of  the  award 
to  that  o^eror;  and 

(6]  Comply  with  FAR  Subparts  4.6  and 
5.3  on  contract  reporting  and  synopses 
on  contract  awards,  to  the  extent 
required  by  these  subparts. 

(g)  Cancellation  of  an  NRA.  When 
program  changes,  the  absence  of 
program  funding,  or  any  other  reason 
requires  cancellation  of  an  NRA,  the 
contracting  officer  shall  pubUsh  a  notice 
in  the  Commerce  Business  Daily.  The 
office  issuing  the  NRA  may  provide 
additional  notification  by  using  the 
mailing  list  for  the  NRA. 

PART  1870— [AMENDED] 

7.  Part  1870  is  amended  by  adding 
Subpart  1870.2  consisting  of  sections 
1870.201  through  1870.203  and  Appendix 
1  to  read  as  follows: 

Subpart  1870.2— NASA  Research 
Announcement  System 

1870.201    Purpose. 

It  is  NASA  policy  to  encourage 
submission  of  research  proposals 
relevant  to  agency  requirements.  The 
NASA  Research  Announcement  (NRA] 
System  is  one  means  of  implementing 
the  policy  by  permitting  the  solicitation 
and  competitive  selection  of  research 
projects  in  accordance  with  statute 


while  at  the  same  time  preserving  the 
traditional  concepts  and  understandings 
associated  with  NASA  sponsorship  of 
research. 

1870.202    System  content 

(a]  The  regulations  governing  the  NRA 
System  (see  1835.016-70]  set  forth  the 
requirements  for  preparing,  issuing,  and 
processing  NRAs. 

(b]  The  system  contains  specific 
instructions  for  proposers.  These 
instructions  shall  be  included  in  the 
NRA,  a  form  of  broad  agency 
announcement  authorized  at  1835.016. 


1870.203 
NRAs. 


Instructions  for  responding  to 


(a]  The  "Instructions  for  Responding 
to  NASA  Research  Announcements  for 
Solicited  Research  Proposals"  document 
(prescribed  in  1835.016-70(c){4))  is  set 
forth  as  Appendix  I  to  this  section 
1870.203. 

(b]  This  Appendix  may  be  reproduced 
locally  as  part  of  the  NRA  provided  the 
following  conditions  are  met: 

(1]  For  each  NRA  the  issuing  office 
shall  verify  that  the  most  recent  version 
of  Appendix  I.  as  contained  in  the  NFS, 
is  used. 

(2)  The  current  text  shall  be 
reproduced  verbatim;  however,  the 
issuing  office  may  remove  the  NFS  page 
headers  and  add  the  NRA  number  in 
order  to  identify  the  NRA  to  which  the 
Appendix  is  attached.  Any  other  change 
shall  be  treated  as  a  deviation  in 
accordance  with  18-1.400. 

Appendix  I  To  1870.203 — Instructions  for 
Responding  to  NASA  Research 
Announcements  for  Solicited  Research 
Proposals 

Instructions  for  Responding  to  NASA 
Research  Announcements  for  Solicited 
Research  Proposals  (August  1988) 

/.  Foreword 

a.  NASA  depends  upon  industry, 
educational  institutions  and  other  nonprofit 
organizations  for  most  of  its  research  efforts. 
While  a  number  of  mechanisms  have  been 
developed  over  the  years  to  inform  the 
research  community  of  those  areas  in  which 
NASA  has  special  research  interests,  these 
instructions  apply  only  to  "NASA  Research 
Announcements,"  a  form  of  "broad  agency 
announcement"  described  in  6.102(d)(2)  and 
35.016  of  the  Federal  Acquisition  Regulation 
(FAR).  The  "NASA  Research  Announcement 
(NRA)"  permits  competitive  selection  of 
research  projects  in  accordance  with  statute 
while  at  the  same  time  preserving  the 
traditional  concepts  and  understandings 
associated  with  NASA  sponsorship  of 
research. 

b.  These  instructions  are  Appendix  I  to  18- 
70.203  of  ihe  NASA  Federal  Acquisition 
Regulation  Supplement. 


2.  Policy 

a.  NASA  fosters  and  encourages  the 
submission  of  research  proposals  relevant  to 
agency  mission  requirements  by  solicitations, 
"NASA  Research  Announcements."  which 
describe  research  areas  of  interest  to  NASA. 
Proposals  received  in  response  to  an  .NRA 
will  be  used  only  for  evaluation  purposes. 

b.  NASA  does  not  allow  a  proposal,  the 
contents  of  which  are  not  available  without 
restriction  from  another  source,  or  any  unique 
ideas  submitted  in  response  to  an  NR.A  to  be 
used  as  the  basis  of  a  solicitation  or  in 
negotiation  with  other  organizations,  nor  is  a 
pre-award  synopsis  published  for  individual 
proposals. 

c.  A  solicited  proposal  that  results  in  a 
NASA  award  becomes  part  of  the  record  of 
that  transaction  and  may  be  available  to  the 
public  on  specific  request;  however, 
information  or  material  that  NASA  and  the 
awardee  mutually  agree  to  be  of  a  privileged 
nature  will  be  held  in  confidence  to  the 
extent  permitted  by  law,  including  the 
Freedom  of  Information  Act. 

3.  Purpose 

These  instructions  are  intended  to 
supplement  documents  identified  as  "NASA 
Research  Announcements."  The  NRAs 
contain  programmatic  information  and 
certain  "NRA-specific"  requirements  which 
apply  only  to  proposals  prepared  in  response 
to  that  particular  announcement.  These 
instructions  contain  the  general  proposal 
preparation  information  which  applies  to 
responses  to  all  NRAs. 

4.  Relationship  To  Award 

a,  A  contract,  grant,  cooperative 
agreement,  or  other  agreement  may  be  used 
to  accomplish  an  effort  funded  on  the  basis  of 
a  proposal  submitted  in  response  to  an  NRA. 
N.'^SA  does  not  have  separate  "grant 
proposal"  and  "contract  proposal"  and 
"contract  proposal"  categories,  so  all 
proposals  may  be  prepared  in  a  similar 
fashion.  NASA  will  determine  the 
appropriate  instrument. 

b.  Grants  are  generally  used  to  fund  basic 
research  in  educational  and  nonprofit 
institutions,  while  research  in  other  private 
sector  organizations  is  accomplished  under 
contract.  Additional  information  peculiar  to 
the  contractual  process  (certifications,  cost 
and  pricing  data,  facilities  information,  etc.) 
will  be  requested,  as  necessary,  as  the 
procurement  progresses.  Contracts  resulting 
from  NRAs  are  subject  to  the  Federal 
Acquisition  Regulation  and  the  NASA  FAR 
Supplement  (NHB  5100.4).  Any  resulting 
grants  or  cooperative  agreements  will  be 
awarded  and  administered  in  accordance 
with  the  NASA  Grant  and  Cooperative 
Agreement  Handbook  (NHB  5800.1). 

5.  Conformance  to  Guidance 

a.  NASA  dos  not  have  any  mandatory 
forms  or  formats  for  preparation  of  responses 
to  NRAs;  however,  it  is  requested  that 
proposals  conform  to  the  procedural  and 
submission  guidelines  covered  in  these 
instructions.  In  particular,  NASA  may  accept 
proposals  without  discussion:  hence, 
proposals  should  initially  be  as  complete  as 
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possible  and  be  submitted  on  the  proposers' 
most  favorable  terms. 

b.  In  order  to  be  considered  responsive  to 
the  solicitation,  a  submission  must,  at  a 
minimum,  present  a  specific  protect  within 
the  areas  delineated  by  the  NRA;  contain 
sufficient  technical  and  cost  information  to 
permit  a  meaningful  evaluation;  be  signed  by 
an  official  authorized  to  legally  bind  the 
submitting  organization;  not  merely  offer  to 
perform  standard  services  or  to  just  provide 
computer  facilities  or  services;  and  not 
significantly  duplicate  a  more  specific  current 
or  pending  NASA  solicitation.  NASA 
reserves  the  right  to  reject  any  or  all 
proposals  received  in  response  to  an  NRA 
when  such  action  is  considered  in  the  best 
interest  of  the  Government. 

6.  NRA-Specific  Items 

a.  Several  proposal  submission  items  will 
appear  in  the  NRA  itself.  These  include:  The 
unique  NRA  identifier  when  to  submit 
proposals;  where  to  send  proposals;  number 
of  copies  required;  and  sources  for  more 
information. 

b.  Hems  included  in  these  instructions  may 
be  supplemented  by  the  NRA,  as 
circumstances  warrant.  Examples  are: 
Technical  points  for  special  emphasis; 
additional  evaluation  factors;  and  proposal 
length. 

7.  Proposal  Contents 

a.  The  following  general  information  is 
needed  in  all  proposals  in  order  to  permit 
consideration  in  an  objective  manner.  NRAs 
will  generally  specify  topics  for  which 
additional  information  or  greater  detail  is 
desirable.  Each  proposal  copy  shall  contain 
all  submitted  material,  including  a  copy  of  the 
transmittal  letter  if  it  contains  substantive 
information. 

b.  Transmittal  Letter  or  Prefatory 
Material — 

(1)  The  legal  name  and  address  of  the 
organization  and  specific  division  or  campus 
identification  if  part  of  a  larger  organization; 

(2)  A  brief,  scientifically  valid  project  title 
intelligible  to  a  scientifically  literate  reader 
and  suitable  for  use  in  the  public  press; 

(3)  Type  of  organization:  e.g..  profit, 
nonprofit,  educational,  small  business, 
minority,  women-owned,  etc.; 

(4)  Name  and  telephone  number  of  the 
prmcipal  investigator  and  business  personnel 
who  may  be  contacted  during  evaluation  or 
negotiation: 

(5)  Identification  of  any  other  organizations 
that  are  currently  evaluating  a  proposal  for 
the  same  efforts: 

(6)  Identification  of  the  specific  NRA,  by 
number  and  title,  to  which  the  proposal  is 
responding; 

(7)  Dollar  amount  requested  of  NASA, 
desired  starting  date,  and  duration  of  project; 

(8)  Date  of  submission;  and 

(9)  Signature  of  a  responsible  official  or 
authorized  representative  of  the  organization, 
or  any  other  person  authorized  to  legally  bind 
the  organization  (unless  the  signature 
appears  on  the  proposal  itself). 

c.  Restriction  on  Use  and  Disclosure  of 
Proposal  Information 

It  is  NASA  policy  to  use  information 
contained  in  proposals  for  evaluation 


purposes  only.  While  this  policy  does  not 
require  that  the  proposal  bear  a  restrictive 
notice,  offerors  or  quoters  should,  in  order  to 
maximize  protection  of  trade  secrets  or  other 
information  that  is  commercial  or  financial 
and  confidential  or  privileged,  place  the 
following  notice  on  the  title  page  on  the 
proposal  and  specify  the  information  subject 
to  the  notice  by  inserting  appropriate 
identification,  such  as  page  numbers,  in  the 
notice.  In  any  event,  information  (data) 
contained  in  proposals  will  be  protected  to 
the  extent  permitted  by  law,  but  NASA 
assumes  no  liability  for  use  and  disclosure  of 
information  not  made  subject  to  the  notice. 

Restriction  on  Use  and  DisclosiiTs  of  Proposal 
Information 

The  information  (data)  contained  in  [insert 
page  numbers  or  other  identification]  of  this 
proposal  constitutes  a  trade  secret  and/or 
information  that  is  commercial  or  financial 
and  confidential  or  privileged.  It  is  furnished 
to  the  Government  in  confidence  with  the 
understanding  that  it  will  not,  without 
permission  of  the  offeror,  be  used  or 
disclosed  other  than  for  evaluation  purposes: 
provided,  however,  that  in  the  event  a 
contract  (or  other  agreement)  is  awarded  on 
the  basis  of  this  proposal  the  Government 
shall  have  the  right  to  use  and  disclose  this 
information  (data)  to  the  extent  provided  in 
the  contract  (or  other  agreement).  This 
restriction  does  not  limit  the  Government's 
right  to  use  or  disclose  this  information  (data) 
if  obtained  from  another  source  without 
restriction. 

d.  Abstract 

Include  a  concise  (200-300  word  if  not 
otherwise  specified  in  the  NRA)  abstract 
describing  the  objective  of  the  proposed 
effort  and  the  method  of  approach. 

e.  Project  Description. 

(1)  The  main  body  of  the  proposal  shall  be 
a  detailed  statement  of  the  work  to  be 
undertaken  and  should  include  objectives 
and  expected  significance;  relation  to  the 
present  state  of  knowledge  in  the  field;  and 
relation  to  previous  work  done  on  the  project 
and  to  related  work  in  progress  elsewhere. 
The  statement  should  outline  the  general  plan 
of  work,  including  the  broad  design  of 
experiments  to  be  undertaken  and  an 
adequate  description  of  experimental 
methods  and  procedures.  The  project 
description  should  be  prepared  in  a  manner 
that  addresses  the  evaluation  factors  in  these 
instructions  and  any  additional  specific 
factors  in  the  NRA.  Any  substantial 
collaboration  with  individuals  not  referred  to 
in  the  budget  or  use  of  consultants  should  be 
described.  Note,  however,  that 
subcontracting  significant  portions  of  a 
research  project  is  discouraged. 

(2)  When  it  is  expected  that  the  effort  will 
require  more  than  one  year  for  completion, 
the  proposal  should  cover  the  complete 
project  to  the  extent  that  it  can  be  reasonably 
anticipated.  Principal  emphasis  should,  of 
course,  be  on  the  first  year  of  work,  and  the 
description  should  distinguish  clearly 
between  the  first  year's  work  and  work 
planned  for  subsequent  years. 


f  Management  Approach 

For  large  or  complex  efforts  involving 
interactions  among  numerous  individuals  or 
other  organizations,  plans  for  distribution  of 
responsibilities  and  any  necessary 
arrangements  for  ensuring  a  coordinated 
effort  should  be  described.  Aspects  of  any 
required  intensive  working  relations  with 
NASA  field  centers  that  are  not  logical 
inclusions  elsewhere  in  the  proposal  should 
be  described  in  this  section. 

g.  Personnel 

The  principal  investigator  is  responsible  for 
direct  supervision  of  the  work  and 
participates  in  the  conduct  of  the  research 
regardless  of  whether  or  not  compensation  is 
received  under  the  award.  A  short 
biographical  sketch  of  the  principal 
investigator,  a  list  of  principal  publications 
and  any  exceptional  quahfications  should  be 
included.  Omit  social  security  number  and 
other  personal  items  which  do  not  merit 
consideration  in  evaluation  of  the  proposal. 
Give  similar  biographical  information  on 
other  senior  professional  personnel  who  will 
be  directly  associated  with  the  project.  Give 
the  names  and  titles  of  any  other  scientists 
and  technical  personnel  associated 
substantially  with  the  project  in  an  advisory 
capacity.  Universities  should  list  the 
approximate  number  of  students  or  other 
assistants,  together  with  information  as  to 
their  level  of  academic  attainment  Any 
special  industry-university  cooperative 
arrangements  should  be  described. 

h.  Facilities  and  Equipment 

(1]  Describe  available  facilities  and  major 
items  of  equipment  especially  adapted  or 
suited  to  the  proposed  project,  and  any 
additional  major  equipment  that  will  be 
required.  Identify  any  Government-owned 
facilities,  industrial  plant  equipment  or 
special  tooling  that  are  proposed  for  use  on 
the  project. 

(2)  Before  requesting  a  major  item  of 
capital  equipment,  the  proposer  should 
determine  if  sharing  or  loan  of  equipment 
already  within  the  organization  is  a  feasible 
alternative  to  purchase.  Where  such 
arrangements  cannot  be  made,  the  proposal 
should  so  state.  The  need  for  items  that 
typically  can  be  used  for  both  research  and 
non-research  purposes  should  be  explained. 

/.  Proposed  Costs 

(1)  Proposals  should  contain  cost  and 
technical  parts  in  one  volume:  do  not  use 
separate  "confidential"  salary  pages.  As 
applicable,  include  separate  cost  estimates 
for  salaries  and  wages;  fringe  benefits; 
equipment;  expendable  materials  and 
supplies;  services;  domestic  and  foreign 
travel;  ADP  expenses;  publication  or  page 
charges;  consultants;  subcontracts;  other 
miscellaneous  identifiable  direct  costs;  and 
indirect  costs.  List  salaries  and  wages  in 
appropriate  organizational  categories  (e.g., 
principal  investigator,  other  scientific  and 
engineering  professionals,  graduate  students, 
research  assistants,  and  technicians  and 
other  non-professional  personnel).  Estimate 
all  manpower  data  in  terms  of  man-months  or 
fractions  of  full-time. 
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(2)  Explanatory  notes  should  accompany 
the  cost  proposal  to  provide  identiflcation 
and  estimated  cost  of  major  capital 
equipment  items  to  be  acquired;  purpose  and 
estimated  number  and  lengths  of  trips 
planned;  basis  for  indirect  cost  computation 
(including  date  of  most  recent  negotiation 
and  cognizant  agency);  and  clarirication  of 
other  items  in  the  cost  proposal  that  are  not 
self-evident.  List  estimated  expenses  as 
yearly  requirements  by  major  work  phases. 
(Standard  Form  1411  may  be  used). 

(3)  Allowable  costs  are  governed  by  FAR 
Part  31  and  the  NASA  FAR  Supplement  Part 
18-31  (and  OMB  Circulars  A-21  for 
educational  institutions  and  A-122  for 
nonprofit  organizations). 

/  Security 

Proposals  should  not  contain  security 
classified  material.  However,  if  the  proposed 
research  requires  access  to  or  may  generate 
security  classified  information,  the  submitter 
will  be  required  to  comply  with  applicable 
Government  security  regulations. 

A.  Current  Support 

For  other  current  projects  being  conducted 
by  the  principal  investigator,  provide  title  of 
project,  sponsoring  agency,  and  ending  date. 

1.  Special  Matters 

(1)  Include  any  required  statements  of 
environmental  impact  of  the  research,  human 
subject  or  animal  care  provisions,  conflict  of 
interest,  or  on  such  other  topics  as  may  be 
required  by  the  nature  of  the  effort  and 
current  statutes,  executive  orders,  or  other 
current  Government-wide  guidelines. 

(2)  Proposers  should  include  a  brief 
description  of  the  organization,  its  facilities, 
and  previous  work  experience  in  the  field  of 
the  proposal.  Identify  the  cognizant 
Government  audit  agency,  inspection  agency, 
and  administrative  contracting  officer,  when 
applicable. 

B.  Renewal  Proposals 

a.  Renewal  proposals  for  existing  awards 
will  be  considered  in  the  same  manner  as 
proposals  for  new  endeavors.  It  is  not 
necessary  that  a  renewal  proposal  repeat  all 
of  the  information  that  was  in  the  original 
proposal  upon  which  the  current  support  was 
based.  The  renewal  proposal  should  refer  to 
its  predecessor,  update  the  parts  that  are  no 
longer  current,  and  indicate  what  elements  of 
the  research  are  expected  to  be  covered 
during  the  period  for  which  extended  support 
is  desired. 

A  description  of  any  significant  findings 
since  the  most  recent  progress  report  should 
be  included.  The  renewal  proposal  should 
treat,  in  reasonable  detail,  the  plans  for  the 
next  period,  contain  a  cost  estimate,  and 
otherwise  adhere  to  these  instructions. 

b.  NASA  reserves  the  right  to  renew  an 
effort  either  through  amendment  of  an 
existing  contract  or  by  a  new  award. 

ft  Length 
Unless  otherwise  specified  in  the  NRA, 


every  effort  should  be  made  to  keep 
proposals  as  brief  as  possible,  concentrating 
on  substantive  material  essential  for  a 
complete  understanding  of  the  project. 
Experience  shows  that  few  proposals  need 
exceed  15-20  pages.  Any  necessary  detailed 
information,  such  as  reprints,  should  be 
included  as  attachments  rather  than  in  the 
main  body  of  the  proposal.  A  complete  set  of 
attachments  is  necessary  for  each  copy  of  the 
proposal.  As  proposals  are  not  returned, 
avoid  use  of  "one-of-a-kind"  attachments: 
their  availability  may  be  mentioned  in  the 
proposal. 

10.  Joint  Proposals 

a.  Some  projects  involve  joint  efforts 
among  individuals  in  different  organizations 
or  mutual  efforts  of  more  than  one 
organization.  Where  multiple  organizations 
are  involved,  the  proposal  may  be  submitted 
by  only  one  of  them.  In  this  event,  it  should 
clearly  describe  the  role  to  be  played  by  the 
other  organizations  and  indicate  the  legal  and 
managerial  arrangements  contemplated.  In 
other  instances,  simultaneous  submission  of 
related  proposals  from  each  organization 
might  be  appropriate,  in  which  case  parallel 
awards  would  be  made. 

b.  Where  a  project  of  a  cooperative  nature 
with  NASA  is  contemplated,  the  proposal 
should  describe  the  contributions  expected 
from  any  participating  NASA  investigator 
and  agency  facilities  or  equipment  which 
may  be  required.  However,  the  proposal  must 
be  confined  only  to  that  which  the  proposing 
organization  can  commit  itself.  "Joint" 
proposals  which  purport  to  specify  the 
internal  arrangements  NASA  will  actually 
make  are  not  acceptable  as  a  means  of 
establishing  an  agency  commitment. 

11.  Late  Proposals 

A  proposal  or  modification  thereto 
received  after  the  date  or  dates  specified  in 
an  NRA  may  still  be  considered  if  the 
selecting  official  deems  it  to  offer  NASA  a 
significant  technical  advantage  or  cost 
reduction. 

12.  Withdrawal 

Proposals  may  be  withdrawn  by  the 
proposer  at  any  time.  Offerors  are  requested 
to  notify  NASA  if  the  proposal  is  funded  by 
another  organization  or  of  other  changed 
circumstances  which  dictate  termination  of 
evaluation. 

13.  Evaluation  Factors 

a.  Unless  otherwise  specified  in  the  NRA, 
the  principal  elements  (of  approximately 
equal  weight)  considered  in  evaluating  a 
proposal  are  its  relevance  to  NASA's 
objectives,  intrinsic  merit,  and  cost. 

b.  Evaluation  of  a  proposal's  relevance  to 
NASA's  objectives  includes  the  consideration 
of  the  potential  contribution  of  the  effort  to 
NASA's  mission. 

c.  Evaluation  of  its  intrinsic  merit  includes 
the  consideration  of  the  following  factors, 
none  of  which  is  more  important  than  any 
other 


(1)  Overall  scientific  or  technical  merit  of 
the  proposal  or  unique  and  innovative 
methods,  approaches,  or  concepts 
demonstrated  by  the  proposal. 

(2)  The  offeror's  capabilities,  related 
experience,  facilities,  techniques,  or  unique 
combinations  of  these  which  are  integral 
factors  for  achieving  the  proposal  objectives. 

(3)  The  qualifications,  capabilities,  and 
experience  of  the  proposed  principal 
investigator,  team  leader,  or  key  personnel 
who  are  critical  in  achieving  the  proposal 
objectives. 

(4)  Overall  standing  among  similar 
proposals  available  for  evaluation  and/or 
evaluation  against  the  known  state-of-the-art 

d.  Evaluation  of  the  cost  of  a  proposed 
effort  includes  the  consideration  of  die 
realism  and  reasooableneM  of  the  proposed 
cost  and  the  relationship  of  the  proposed  cost 
to  available  funds. 

14.  Evaluation  Techniques 

Selection  decisions  will  be  made  following 
peer  and/or  scientific  review  of  the 
proposals.  Several  evaluation  techniques  are 
regularly  used  within  NASA.  In  all  cases, 
however,  proposals  are  subject  to  scientific 
review  by  discipline  specialists  in  the  area  of 
the  proposal.  Some  proposals  are  reviewed 
entirely  in-house  where  NASA  has  particular 
competence;  others  are  evaluated  by  a 
combination  of  in-house  people  and  selected 
external  reviewers,  while  yet  others  are 
subject  to  the  full  external  peer  review 
technique  (with  due  regard  for  confbct-of- 
interest  and  protection  of  proposal 
information),  such  as  by  mail  or  through 
assembled  panels.  Regardless  of  the 
technique,  the  final  decisions  are  always 
made  by  a  designated  NASA  selecting 
official.  A  proposal  which  is  scientifically 
and  programmatically  meritorious,  but  which 
is  not  selected  for  award  during  its  initial 
review  under  the  NRA  may  be  included  in 
subsequent  reviews  unless  the  proposer 
requests  otherwise. 

15.  Selection  for  A  ward 

a.  When  a  proposal  is  not  selected  for 
award,  and  the  proposer  has  indicated  that 
the  proposal  is  not  to  be  held  over  for 
subsequent  reviews,  the  proposer  will  be 
notified  that  the  proposal  was  not  selected 
for  award.  NASA  will  notify  the  proposer  and 
explain  generally  why  the  proposal  was  not 
selected.  Proposers  desiring  additional 
information  may  contact  the  selecting  official 
who  will  arrange  a  debriefing. 

b.  When  a  proposal  is  selected  for  award, 
negotiation  and  award  will  be  handled  by  the 
procurement  office  in  the  funding  installation. 
The  proposal  is  used  as  the  basis  for 
negotiation  with  the  submitter.  Formal  RFPs 
are  not  used  to  obtain  additional  information 
on  a  proposal  selected  under  the  NRA 
process. 
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However,  the  contracting  officer  may 
request  certain  business  data  and  may 
forward  a  model  contract  and  other 
information  which  will  be  of  use  during  the 
contract  negotiation. 

IS.  Cancellation  ofNRA 

NASA  reserves  the  right  to  make  no 
awards  under  this  NRA  and,  in  the  absence 
of  program  funding  or  for  any  other  reason,  to 
cancel  this  NRA  by  having  a  notice  published 
in  the  Commerce  Business  Daily-  NASA 
assumes  no  liability  for  cancelling  the  NRA 
or  for  anyone's  failure  to  receive  actual 
notice  of  cancellation.  Cancellation  may  be 
followed  by  issuance  and  synopsis  of  a 
revised  NRA,  since  amendment  of  an  NRA  is 
normally  not  permitted. 

(FR  Doc.  88-19516  Filed  8-26-88;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contadris  notices  to  the  public  of  the 
proposed  issuance  of  mtes  and 
regulations.  The  purpose  of  these  rK)tices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  ttie  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Agriculttiral  Marketing  Service 

7  CFR  Part  981 

[AMS-FV-88-050PR] 

Almonds  Grown  In  California; 
Administrative  Rules  and  Regulations 
Concerning  Crediting  for  Marketing 
Promotion  and  Paid  Advertising 
Expenditures 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


I  j     action:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
change  administrative  rules  and 
regulations  established  under  the 
Federal  marketing  order  for  California 
almonds  to:  (1}  Allow  handlers  credit 
against  their  assessments  for  payments 
for  in-store  supermarket  advertising 
using  fixed  position,  i.e.,  stationary 
display  advertisements,  or  video  media; 
and  (2)  remove  restrictions  on  a 
provision  which  allows  handlers  to 
receive  150  percent  credit  for  handler 
payments  to  the  Almond  Board  of 
Califomia  (Board)  for  the  Board's  use  for 
generic  promotion  and  paid 
adverstising.  These  changes  were 
recommended  by  the  Board,  the  agency 
responsible  for  local  administration  of 
the  order,  and  would  give  handlers 
additional  flexibility  in  obtaining  credit 
against  their  advertisting  assessments 
under  the  order. 

DATE:  Comments  must  be  received  by 
September  28. 1388. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proproal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Room 
2085-S,  P.O.  Box  96456,  Washington,  DC 
20250-6456.  Comments  should  reference 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 


FOR  FURTHER  INFORMATION  CONTACT 

Jacquelyn  R.  Schlatter.  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  Room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20250-6456;  telephone: 
(202)  447-5120. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Order  No.  981  (7  CFR  Part  981).  as 
amended,  regulating  the  handling  of 
almonds  grown  in  Califomia.  The  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (REA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  115  handlers 
of  almonds  who  are  subject  to 
regulation  under  the  almond  marketing 
order  and  approximately  7,500 
producers  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  gross  annual  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
Califomia  almonds  may  be  classified  as 
small  entities. 

This  proposed  mle  invites  comments 
on  changes  to  the  administrative  mles 
and  regulations  of  the  almond  marketing 
order.  These  changes  were 
recommended  by  the  Board  and  would 
give  additional  opportunities  to  handlers 
to  recive  credit  against  their  annual 


creditable  assessments.  It  is  AMS's  view 
that  the  proposal  would  relieve 
restrictions  on  handlers  and  provide 
additional  opportunities  to  handlers  to 
receive  credit  against  their  advertising 
assessments,  while  not  imposing  any 
additional  costs  on  handlers. 

This  proposal  would  revise  §  981.441 
of  Subpart — Administrative  Rules  and 
Regulations  and  is  based  on 
recommendations  of  the  Board  and  upon 
other  available  information. 

Section  981.41(c)  of  the  order  provides 
that  the  Board,  with  the  approval  of  the 
Secretary,  may  allow  handlers  to 
receive  credit  for  their  direct  marketing 
promotion  expenditures,  including  paid 
advertising,  against  those  portions  of 
such  handlers'  assessment  obligations 
which  are  designated  for  marketing 
promotion,  including  paid  advertising. 
That  paragraph  also  provides  that 
handlers  shall  not  receive  credit  for 
allowable  expenditures  that  would 
exceed  the  amount  of  such  creditable 
assessments.  Section  981.41(e)  provides 
that  before  crediting  is  undertaken,  and 
once  a  recommendation  is  received  from 
the  Board,  the  Secretary  shall  prescribe 
appropriate  rules  and  regulations  as  are 
necessary  to  effectively  administer 
provisions  for  creditable  advertising 
expenditures. 

Section  981.441  currently  prescribes 
rules  and  regulations  to  regulate 
crediting  for  marketing  promotion  which 
includes  paid  advertising.  This  proposed 
rule  would  amend  §  981.441(c) 
concerning  crediting  for  paid  advertising 
and  §  981.441(e)  which  allows  handlers 
to  receive  a  150  percent  credit  against 
their  advertising  assessments  for 
payments  to  the  Board  for  the  Board's 
generic  promotion  and  paid  advertising 
program. 

Section  981.441(c)  prescribes 
requirements  which  specifically  apply  to 
crediting  for  paid  advertising.  This 
proposal  would  amend  §  981.441(c)  by 
adding  a  new  provision  to 
§  981.441(c)(3)(i)  to  allow  handlers  credit 
against  their  creditable  assessments  for 
100  percent  of  such  handlers'  payments 
for  in-store  supermarket  generic  or 
brand  advertising  using  fixed  position  or 
video  media.  Such  in-store  supermarket 
advertising  would  have  to  be  conducted 
through  an  advertising  firm.  The 
advertising  firm  would  pay  the 
supermarket  for  displaying  the 
advertisements.  Therefore,  the  money 
would  not  come  directly  from  the 
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handler  who  owned  the  brand  or  the 
product  Provision  for  advertising 
directly  between  a  handler  and  a 
supermarket  would  not  allow  the  Board 
to  separate  the  costs  for  advertising  and 
shelf  space  as  these  are  usually 
consolidated  under  the  general  heading 
"advertising."  Fixed  position 
advertisements,  which  are  stationary 
display  advertisements,  would  include 
at  least  two  of  the  following:  (1) 
Processed  color  displays  enclosed  in 
frames  and  mounted  on  supermarket 
shopping  carts;  (2)  overhead  directories 
enclosed  in  frames  placed  at  the  end  or 
middle  of  supermarket  aisles;  or  (3) 
processed  color  advertisements 
enclosed  in  frames  and  mounted  on  a 
supermarket  shelf.  Two  of  the  three 
methods  would  be  required  as  the  Board 
believes  this  to  be  the  most  effective 
method  of  utilizing  fixed  position 
advertisements.  Video  advertisements 
would  be  shown  on  video  monitors 
running  television  commercials,  or 
"infomercials"  (informative 
commercials],  for  specific  products  on  a 
rotating  basis.  Handlers  would  submit  to 
the  Board  a  copy  of  the  agency  invoice 
to  the  supermarket,  a  copy  of  the  actual 
advertisement  or  video  tape,  a  published 
rate  card  from  an  advertising  firm,  and  a 
copy  of  the  agency  invoice  to  the 
handler.  This  proposal  could  give 
handlers  using  a  brand  name  an 
increased  opportunity  to  receive  credit 
against  their  creditable  assessments, 
allow  more  handlers  to  take  advantage 
of  crediting  under  current  rules  and 
regulations,  and  increase  almond  sales 
through  additional  promotions. 

Section  981.441(e]  currently  allows  a 
handler  to  receive  credit  for  150  percent 
of  payments  made  to  the  Board  against 
the  creditable  assessment  obligation 
incurred  on  the  first  4,000.000 
redetermined  kemelweight  pounds 
received  by  such  a  handler  during  a  crop 
year.  In  addition,  the  poundage  limit  is 
reduced  by  any  poundage  on  which  a 
handler  incurs  an  obligation  and 
receives  150  percent  credit  pursuant  to 
the  provisions  for  credit  on  distribution 
of  sample  packages.  This  proposed  rule 
would  remove  the  volume  limitations 
and  allow  handlers  to  receive  150 
percent  credit  for  an  unlimited  tonnage 
of  almonds,  subject  to  the  conditions 
provided  for  in  S  981.441(c).  concerning 
creditable  expenditures.  Also,  the 
proposed  rule  would  permit  handlers  to 
make  payments  to  the  Board  in 
installments  between  January  31  and 
]une  30  of  each  crop  year.  Payments 
would  have  to  be  made  on  a  quarterly 
basis  with  payments  to  be  made  on  or 
before  January  31,  March  31,  May  31, 
and  June  30.  If  the  entire  amount  of  the 
claim  is  not  paid  by  June  30,  or  if  a 
handler  fails  to  meet  any  payment 
deadline,  credit  for  payment  would 


revert  to  the  100  percent  basis.  Currently 
the  full  amount  must  be  paid  by  January 
31. 

Both  of  these  proposed  changes  would 
give  handlers  additional  flexibility  and 
opportunities  to  obtain  credit  against 
their  advertising  assessments.  This 
proposed  rule  would  also  allow  handlers 
to  utilize  the  150  percent  provision  in 
conjunction  with  a  deferment  provision 
contained  in  paragraph  (b)  of  \  981.441. 
Paragraph  (bj  provides  that  handlers 
may  receive  100  percent  credit  against 
their  creditable  assessment  obligations 
for  their  own  advertisements  published, 
broadcast,  or  displayed  and  other 
marketing  promotion  activities 
conducted  during  the  crop  year  for 
which  credit  is  requested  (July  1-June 
30)  except  that  handlers  may  receive  100 
percent  credit  up  to  a  maximum  of  40 
percent  of  their  creditable  assessment 
obligations  for  such  advertisement  and 
promotion  activities  deferred  until  no 
later  than  December  31  of  the 
subsequent  crop  year.  This  proposed 
rule  would  allow  handlers  to  receive  100 
percent  credit  for  up  to  40  percent  of 
their  obligation  for  their  own  advertising 
and  promotion  activities  deferred  until 
no  later  than  December  31,  while  also 
receiving  150  percent  credit  for  direct 
payments  made  to  the  Board  in 
installments  between  January  31  and 
June  30  of  each  crop  year. 

This  change  would  give  handlers 
additional  flexibility  in  meeting  their 
assessment  obligations  and  should  be 
particularly  beneficial  to  small  handlers. 
The  action  might  also  benefit  handlers 
who,  because  they  have  no  brand  name 
or  because  they  do  not  market  their 
almonds  in  retail  outlets,  find  the 
current  rules  concerning  crediting  for 
marketing  promotion  and  paid 
advertising  less  advantageous  to  their 
marketing  strategies  than  handlers  who 
do  have  a  brand  name  or  market  their 
almonds  in  retail  outlets. 

Since  the  inception  of  the  creditable 
advertising  and  promotion  program  in 
1972,  new  activities  for  which  credit 
may  be  received  have  frequently  been 
added  to  the  rules.  The  Board  has 
attempted  to  add  new  activities  which 
would  benefit  a  wide  range  of  handlers 
who  market  their  almonds  in  different 
types  of  outlets.  It  is  the  AMS's  view 
that  this  action  would  reduce  the  costs 
to  handlers  of  meeting  their  creditable 
assessment  obligations  by  making  more 
credit  available  to  more  handlers. 

The  information  collection 
requirements  contained  in  the 
provisions  of  the  administrative  rules 
and  regulations  to  be  revised  by  the 
proposed  rule  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  No.  0581-0071. 


Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  proposed  rule  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  7  CFR  Pari  9B1 

Almonds,  California,  and  Marketing 
agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  981  is  proposed  to 
be  amended  as  follows: 

PART  981— AUMONOS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Sutipart — Administrative  Rules  and 
Regulations 

2.  Section  981.441  is  amended  by 
revising  paragraph  {c){3){i); 
redesignating  the  current  (c](6](v]  as 
(c){6){v)  as  (c)(6)(vi)  and  revising  it; 
adding  a  new  paragraph  (c)(6)(vi);  and 
revising  paragraph  (e)  to  read  as 
follows: 

§  981.441    Crediting  for  marketing 
promotion  Including  paid  advwtising. 

«        *        *        *        * 

(c]  *  *  * 
(3)  *  *  * 

(i)  For  100  percent  of  a  handler's 
payment  to  an  advertising  medium: 

(A)  For  a  generic  advertisement  of 
California  almonds; 

(B)  For  an  advertisement  of  the 
handler's  brand  of  almonds; 

(C)  When  either  of  these 
advertisements  includes  reference  to  a 
complementary  commodity  or  product; 

(D)  For  a  trade  media  advertisement 
that  displays  branded  food  products 
containing  almonds,  or  announces  a 
handler's  future  promotion  activities, 
including  joint  promotions,  and  the 
entire  expenditure  is  borne  by  the 
handler;  or 

(E)  For  in-store  supermarket 
advertisements  using  fixed  position  or 
video  media,  when  such  payments  are 
made  through  an  advertising  firm: 

(1)  Fixed  position  advertisements 
must  include  at  least  two  of  the 
following: 

(!)  Processed  color  displays  enclosed 
in  plastic  frames  and  mounted  on 
supermarket  shopping  carts; 

(ii)  Overhead  directories  enclosed  in 
frames  placed  at  the  end  or  middle  of 
supermarket  aisles;  or 

(iii)  Processed  color  advertisements 
enclosed  in  frames  and  mounted  on  a 
supermarket  shelf; 

(2)  Video  advertisements  must  be 
shown  on  a  fixed  video  monitor  running 
television  commercials,  or  infomercials 
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(6)  *  *  * 

(v)  For  in-store  supermarket 
advertising,  submit  a  copy  of  the 
company  invoice,  a  copy  of  the  actual 
advertisement  or  video  tape,  a  published 
rate  card  from  a  nationally  recognized 
company,  and  a  copy  of  the  agency 
invoice,  if  any. 

(vi]  Each  claim  shall  also  include  a 
certification  to  the  Secretary  of 
Agriculture  and  to  the  Board  that  the 
claim  is  just  and  conforms  to 
requirements  set  forth  in  I  981.41(c).  The 
Board  shall  advise  the  handler  promptly 
of  the  extent  to  which  such  claim  has 

been  allowed. 

***** 

(e)  Credit  shall  be  granted  for 
payments  made  to  the  Board  for  use  by 
the  Board  for  generic  marketing 
promotion  including  paid  advertising 
subject  to  the  following  conditions: 

(1)  A  handler  may  receive  credit  for 
150  percent  of  a  payment  made  to  the 
Board  against  the  creditable  assessment 
obligation. 

(2)  When  a  handler  elects  to  use  this 
method  of  crediting  for  all  or  a  portion 
of  such  handler's  assessment  obligation, 
the  handler  may  use  the  extension 
provided  for  pursuant  to  paragraph  (b) 
of  this  section  for  the  handler's  deferred 
advertising  and  promotion  obligation. 

(3)  Handlers  must  file  claims  with  the 
Board  on  ABC  Form  31  in  order  to 
receive  credit  for  payments  made  to  the 
Board.  No  credit  shall  be  granted  unless 
a  claim  is  filed  on  or  before  January  31 
of  the  then  current  crop  year.  Payments 
must  be  made  as  follows:  One-fourth  of 
total  claim  on  or  before  January  31;  one- 
fourth  on  or  before  March  31;  one46urth 
on  or  before  May  31;  and  one-fourth  on 
or  before  June  30  of  the  then  current 
crop  year.  If  the  entire  amount  of  the 
claim  is  not  paid  by  June  30,  or  if  a 
handler  fails  to  meet  any  payment 
deadline  of  this  paragraph,  credit  for 
payment  shall  revert  to  the  100  percent 
basis. 

Dated:  August  24, 1988. 
Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 
[FR  Doc.  88-19570  Filed  8-26-^:  8:45  am] 

BtLUm  CODE  341(M>2-M 

7  CFR  Part  1002 

[Docket  No.  AO-71-A76;  DA-88-107] 

MlUc  in  the  New  York-New  Jersey 
Marketing  Area;  Recommended 
Decision  and  Opportunity  To  File 
Written  Exceptions  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreement  and  to  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 


summary:  This  decision  recommends 
increasing  from  four  cents  to  five  cents 
the  maximum  allowable  rate  of  payment 
for  expense  of  administration  under  the 
New  York-New  Jersey  Federal  milk 
order.  The  higher  maximum  allowable 
rate  of  payment  reflects  the  increased 
costs  of  administering  the  order  that 
have  occurred  since  it  was  last  adjusted 
in  September  1969. 

The  recommended  action  is  based  on 
a  public  hearing  held  in  Syracuse,  New 
York,  on  June  6, 1988,  to  consider  an 
industry  proposal  to  amend  the 
marketing  order.  The  hearing  was 
requested  by  three  dairy  farmer 
cooperatives. 

date:  Comments  are  due  on  or  before 
September  13, 1988. 

ADDRESS:  Comments  (six  copies]  should 
be  filed  with  the  Hearing  Clerk,  Room 
1079,  South  Building,  United  States 
Department  of  Agriculture,  Washington. 
DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  M.  Martin,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202]  447- 
7311. 

SUPPUEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b],  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  economic  impact  of  the 
amendment  incorporated  in  this 
decision  will  fall  on  all  regulated 
handlers  pro  rata  to  their  size  of 
operation.  On  a  unit  basis  such 
additional  expense  is  minor  (less  than 
l/lOOO  of  the  value  of  milk  handled]  and 
most  likely  would  be  translated  into  the 
price  of  the  goods  that  a  handler  sells. 
As  a  result,  the  action  taken  here  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Prior  dociunent  in  this  proceeding: 

Notice  of  Hearing:  Issued  May  19, 
1988;  published  May  25, 1988  (53  FR 
18844). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 


marketing  agreement  and  the  order 
regulating  the  handling  of  milk  in  the 
New  York-New  Jersey  marketing  area. 
This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674],  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Washington,  DC,  20250,  by 
the  15th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Six 
copies  of  the  exceptions  should  be  filed. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  proposed  amendment  set  forth 
below  is  based  on  the  record  of  a  public 
hearing  held  at  Syracuse,  New  York,  on 
June  6, 1988,  pursuant  to  a  notice  of 
hearing  issued  May  19, 1988  (53  FR 
18844). 

The  material  issue  on  the  record  of 
hearing  relates  to  an  increase  in  the 
maximum  allowable  rate  of  payment  for 
expense  of  administration. 

Fmdings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issue  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

Expense  of  Administration 

The  maximum  allowable  rate  of 
assessment  for  expense  of 
administration  under  Order  2  should  be 
increased  to  five  cents  per 
hundredweight.  Such  payment  should 
continue  to  be  applicable  to  the  total 
quantity  of  pool  milk  received  by  the 
handler  from  dairy  farmers  at  plants  or 
from  farms  in  a  unit  operated  by  the 
handler  directly  or  at  the  instance  of  a 
cooperative  association  of  producers 
and  on  the  quantity  for  which  payment 
is  made  pursuant  to  §  1002.70(d)(2). 

The  Act  requires  that  handlers  shall 
pay  the  cost  of  operating  an  order 
through  an  assessment  on  milk  handled. 
The  present  maximum  allowable  rate  of 
payment  adopted  September  1, 1969,  of 
four  cents  per  hundredweight  has  not 
provided  sufficient  funds  since  1980  to 
cover  the  administrative  expenses 
necessarily  incurred  by  the  market 
administrator  and  to  maintain  a 
reasonable  operating  reserve. 

The  increase  was  jointly  proposed  by 
three  dairy  farmer  cooperatives,  namely. 
Agri-Mark.  Inc..  Dairylea  Cooperative, 
Inc.,  and  Eastern  Milk  Producers 
Cooperative  Association  (Agri-Mark, 
Dairylea  and  Eastern,  respectively). 
Spokesmen  for  these  groups  stated  that 
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the  administrative  fund  has  been 
operating  at  a  deficit  for  several  years 
due  to  supplies  of  milk  leveling  off  while 
costs  were  continuously  increasing. 
Therefore,  they  proposed  that  the 
maximum  allowable  charge  for 
administering  the  order  be  raised  to 
offset  such  deficit.  At  the  hearing, 
representatives  of  two  Order  2  handlers, 
namely.  Empire  Cheese.  Inc.,  and 
Sunnydale  Farms,  gave  statements  in 
support  of  such  action. 

An  indication  of  an  adequate  Hnancial 
status  of  the  administrative  fund  is  an 
operating  reserve  adequate  to  close  out 
the  office  in  the  event  that  the  order  is 
terminated.  This  entails  maintaining  an 
operating  reserve  with  a  balance  within 
15  percent  of  the  sum  of  one-half  of  a 
year's  total  expenses  plus  one-quarter  of 
a  year's  salaries  and  services  expense. 
The  New  York-New  Jersey  order  has  not 
maintained  such  a  reserve  since  19B2, 
and  in  1987  die  operating  reserve  was 
barely  one-quarter  of  that 
recomm«ided.  If  such  trend  were  not 
reversed,  then  it  would  be  reasonable  to 
expect  that  the  operating  reserve  would 
be  exhausted  by  the  end  of  1980. 
However,  by  increasing  the  maximum 
allowable  rate  of  assessment  to  five 
cents  per  hundredweight,  and  charging 
that  amount,  it  is  conceivable,  barring 
any  unforeseen  escalation  of  expenses 
or  a  reduction  in  milk  receipts  of  order 
handlers,  that  the  operating  reserve 
could  be  brought  to  an  adequate  level  by 
the  end  of  1991. 

Total  expenses  exceeded  total  income 
of  1981  by  $71,000.  However,  the 
operating  reserve  still  exceeded  the 
recommended  reserve.  In  1982  expenses 
exceeded  income  by  $215,000  and  the 
operating  reserve  fell  short  of  the 
recommended  level,  but  only  by  five 
percent.  In  1983  expenses  exceeded 
income  by  $315,000  and  the  operating 
reserve  was  only  72  percent  of  the 
recommended  reserve,  below  the  15 
percent  safety  net.  From  1983  on 
(excluding  1984  when  the  accounting 
changed  to  accrual  method),  annual 
operating  deficits  have  served  to  drain 
the  operating  reserve.  The  net 
accimiulated  decrease  in  the 
administrative  fund  reserve  for  the 
1983-1987  period  has  totaled  $1,742,893. 
The  operating  reserve  as  of  December 
31, 1987,  was  $^3,772,  only  25i.3  percent 
of  the  recommeiMted  reserve. 

This  trend  could  be  reversed  if  either 
receipts  of  milk  pooled  would 
drastically  increase,  or  »ipenses  would 
drastically  decNne.  or  if  the  maximum 
allowable  assessment  rate  is  increased. 
Presently,  milk  production  is  declining. 
In  fact,  between  1988  and  1987,  total 
receipts  of  pooled  milk  under  the  New 


York-New  Jersey  order  decreased  3.5 
percent.  On  the  other  hand,  expenses 
have  and  are  expected  to  keep  pace 
with  the  rate  of  inflation,  which  between 
1983  and  1988  rose  19  percent. 
Hierefore,  increasing  the  maximum 
allowable  assessment  rate  one  cent  as 
proposed  is  the  only  sure  way  of 
obtaining  sufficient  funds  to  administer 
the  New  York-New  Jersey  order. 

Opponents  to  the  proposed  increase 
suggested  one  other  alternative  to 
solving  the  financial  problems  of 
administering  Order  2.  that  being  to 
move  the  main  headquarters  out  of  New 
York  City.  In  their  testimony  and  briefs, 
representatives  of  the  New  Jersey  Milk 
Industry  Association,  the  Dairy  Industry 
Institute,  the  National  Farmers 
Organization.  Inc.  (NFO)  and  Crowley 
Foods  all  rejected  the  idea  of  increasing 
the  assessment  one  more  penny  on  the 
basis  that  such  action  would  increase 
handler  costs  by  over  one  million 
dollars.  The  midtown  Manhattan 
address  of  the  market  administrator's 
office  was  cited  as  the  main  reason  why 
the  cost  of  administration  under  Order  2 
is  much  higher  than  that  under  other 
comparable  orders.  Rather  than  raise 
handlers'  and  ultimately  consumers' 
costs,  these  groups  suggested  that  the 
market  administrator's  headquarters  be 
moved  to  a  less  expensive  location 
which  would  also  be  closer  to  a  majority 
of  regulated  handlers.  Such  site  would 
be  somewhere  beyond  150  miles  of  New 
York  City  because  58  percent  of  the 
handlers  are  located  beyond  the  150 
mile  zone.  It  was  even  put  forth  that 
such  a  move  might  result  in  an  actual 
assessment  charge  of  less  than  four 
cents  a  hundredweight. 

The  four  opponents  all  suggested  that 
the  maricet  administrator  promptly 
institute  a  search  for  a  new  location. 
The  Dairy  Industry  Institute  suggested 
that  an  independent  professional  study 
be  undertaken  and  that  from  such  study 
a  report  on  the  "wisdom  of  location  in 
New  York  City"  be  given  to  an  advisory 
group  composed  of  dairy  farmers, 
handlers  and  government 
representatives.  This  group  would  then 
join  in  a  recommendation  as  to  location. 
In  the  meantime,  however,  they  stated 
that  the  maximum  assessment  charge 
should  remain  at  four  cents. 

On  the  other  hand,  NFO  stated  that 
they  would  support  a  temporary 
increase  in  the  maximum  assessment 
charge  while  the  market  administrator 
conducted  a  search  for  new 
headquarters. 

It  must  be  noted  that  proponent. 
Dairylea,  in  its  brief,  stated  that  it 
supported  a  study  to  determine  a 
feasible  location  for  the  market 


administrator's  office.  However, 
Dairylea  still  supported  an  increase  in 
the  maximum  allowable  assessment 
rate. 

The  record  indicated  that  in  1983  the 
market  administrator's  office  was 
relocated  from  one  Manhattan  address 
to  another  because  it  lost  its  lease  in  its 
former  location.  When  determining 
where  to  move,  several  things  were 
considered,  including  choosing  a 
location  that  would  cause  the  least 
amount  of  disruption  to  the  industry  that 
the  office  serves.  After  studying 
alternative  sites  in  New  York  City  and 
its  suburbs,  it  was  decided  that  the 
location  that  would  best  accommodate 
the  effective  operation  of  the  office  and 
industry  needs  would  be  another 
midtown  address.  It  was  believed  that  a 
suburban  location  would  have  resulted 
in  a  loss  of  trained  and  experienced 
employees  that  would  adversely  impact 
on  the  industry.  A  suburban  location 
would  have  meant  longer  commutes  for 
part  of  the  staff,  with  most  having  to 
come  into  the  City  first  on  their  way  to 
the  suburban  office.  The  salaries  paid 
by  the  market  administrator  were 
viewed  as  not  enough  to  entice  many  of 
the  existing  staff  to  endure  such 
commutes. 

With  respect  to  the  location  of 
regulated  handlers,  a  majority  of  the 
handlers,  as  opponents  indicated,  are 
located  150  miles  beyond  the  City. 
However,  the  greatest  concentration  of 
large  handlers  have  their  corporate 
headquarters  in  New  York  City.  The 
complex  books  and  records  of  these 
large  handlers,  being  located  at  the 
corporate  headquarters  require  auditors 
to  spend  a  great  deal  of  time  in  the  City. 
It  is  also  desirable  for  other  office 
personnel  to  keep  in  close  contact  with 
these  handlers.  These  are  additional 
considerations  supporting  the  decision 
to  have  the  market  administrator's  office 
remain  in  New  York  City. 

In  the  face  of  declining  milk  receipts, 
the  ever  increasing  office  rental  expense 
combined  with  the  other  expenses 
incurred  in  order  to  effectively 
administer  the  order  make  it  imperative 
that  the  maximum  allowable  assessment 
rate  be  increased  to  five  cents  per 
hundredweight. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusioDs  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 


conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  New  York- 
New  Jersey  order  was  first  issued  and 
when  it  was  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

(a)  The  tentative  markefing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest; 

(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held;  and 

(d)  It  is  hereby  found  that  the 
necessary  expense  of  the  market 
administrator  for  the  maintenance  and 
functioning  of  such  agency  will  require 
the  payment  by  each  handler,  as  its  pro 
rata  share  of  such  expense,  five  cents 
per  hundredweight  or  such  lesser 
amount  as  the  Secretary  may  prescribe, 
with  respect  to  milk  specified  in 

§  1002.90  of  the  aforesaid  tentative 
marketing  agreement  and  the  order  as 
proposed  to  be  amended. 

Recommended  Marketing  Agreement 
and  Order  Amending  the  Order 

The  recommended  marketing 
agreement  is  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  order,  as  hereby 
proposed  to  be  amended.  The  following 
order  amending  the  order,  as  amended 
regulating  the  handling  of  milk  in  the 


New  York-New  Jersey  marketing  area  is 
recommended  as  the  detailed  and 
appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

List  of  Subjects  in  7  CFR  Part  1002 

Milk  marketing  orders.  Milk,  Dairy 
products. 

PART  1002— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  1002  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  1002.90  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  1002.90    Payment  by  handlers. 

To  share  on  a  pro  rata  basis  the 
expense  of  administration  of  this  part, 
each  handler  shall,  on  or  before  the  date 
specified  for  making  payment  to  the 
producer-settlement  fund  pursuant  to 
§  1002.85,  pay  to  the  market 
administrator  a  sum  not  exceeding  five 
cents  per  hundredweight  on  the  total 
quantity  of  pool  milk  received  from 
dairy  farmers  at  plants  or  from  farms  in 
a  unit  operated  by  such  handler,  directly 
or  at  the  instance  of  a  cooperative 
association  of  producers  and  on  the 
quantity  for  which  payment  is  made 
pursuant  to  §  1002.70(d)(2],  the  exact 
amount  to  be  determined  by  the  market 
administrator  subject  to  review  by  the 
Secretary.  *  *  * 

Signed  at  Washington,  DC,  on  August  23, 
1988. 

|.  Patrick  Boyle, 
Administrator. 
[FR  Doc.  88-19517  Filed  8-26-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2  and  50 
(Docket  No.  PRM-50-52] 

Marvin  Lewis;  Petition  for  Rulemaking 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  receipt  of  petition  for 

rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  publishing  for  public 
comment  this  notice  of  receipt  of  a 
petition  for  rulemaking  dated  June  6, 
1988,  that  was  submitted  by  Marvin  I. 
Lewis.  The  petition  was  docketed  on 
June  8, 1988,  and  assigned  Docket  No. 
PRM-50-52.  The  petition  requests  that 
the  Commission  amend  its  rpgulations  in 


10  CFR  Parts  2  and  50  to  reinstate 
financial  qualfications  as  a 
consideration  in  the  operating  licensing 
hearings  for  electric  utilities. 
DATE:  Submit  comments  by  October  28. 
1988.  Comments  received  after  this  date 
will  considered  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC,  20555. 
Attention:  Docketing  and  Service 
Branch. 

For  copies  of  the  petition  for 
rulemaking,  write:  Rules  Review  and 
Editorial  Section,  Regulatory 
Publications  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resources 
Management,  Nuclear  Regulatory 
Commission,  Washington  DC,  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 

Juanita  Beeson,  Chief,  Rules  Review  and 
Editorial  Section,  Regulatory 
Publications  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resources 
Management,  Nuclear  Regulatory 
Commission,  Washington  DC,  20555, 
Telephone  (301)  492-8926. 
SUPPLEMENTARY  INFORMATION:  . 

Badiground 

The  Commission  published  a  final  rule 
on  September  12, 1984  (49  FR  35747)  that 
eliminated  financial  qualifications  from 
consideration  during  the  operating 
license  review  and  hearings  for  electric 
utilities.  The  petitioner  states  that 
issuance  of  this  final  rule  prevents  the 
financial  condition  of  a  utility  from 
being  investigated  during  licensing 
hearings,  that  the  "*  *  *  rule  requires 
the  assumption  of  financial  adequacy 
*  *  ',"  which  has  resulted  in  several 
problems  that  could  pose  a  danger  to  the 
public  health  and  safety. 

Petitioner's  Interest 

The  petitioner,  Marvin  I.  Lewis,  is  a 
reisident  of  Philadelphia,  Pennsylvania, 
and  is  concerned  about  the  financial 
stability  of  the  Philadelphia  Electric 
Company  (PECO).  PECO  is  the  parent 
utility  for  Limerick  and  Peach  Bottom 
nuclear  power  plants  located  in 
Pennsylvania.  Mr.  Lewis  believes  that 
Limerick  2  may  go  critical  and 
eventually  have  to  shutdown  and  that 
he  and  residents  of  the  surrounding  area 
will  be  adversely  affected  by  the 
shutdown.  In  addition  to  being  exp<JS'^d 
to  nidialion  from  the  radioactive  wa.sie 
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produced  by  Limerick  2,  Mr.  Lewis  is 
also  concerned  about  the  many  costs 
associated  with  health  risks,  rate  hikes, 
and  other  unknown  potential  problems. 

Grounds  for  the  Petition 

Mr.  Lewis  cites  several  long-standing 
operating  problems  at  Limerick  1  and  2 
and  Peach  Bottom  plants  that  he  claims 
have  placed  a  Hnancial  burden  on 
PECO.  Mr.  Lewis  asserts  that  PECO  has 
admitted  to  being  under  financial 
pressure  and  that  the  cost  of  Limerick  1 
and  2  has  placed  the  company  billions 
of  dollars  in  debt.  Mr.  Lewis  indicates 
that  the  financial  problems  facing  PECO 
will  lead  to  a  situation  such  as  the 
shutdown  of  Shoreham  nuclear  power 
plant  after  it  became  radioactive.  Mr. 
Lewis  states  that  Shoreham  was  granted 
a  license  despite  the  shaky  financial 
condition  of  the  parent  utility,  Long 
Island  Lighting  Company  (LILCO).  He 
claims  that  LILCO  has  admitted  that  it 
does  not  have  sufficient  monies  to  pay 
for  decommissioning  of  the  nuclear 
power  plant. 

General  Solution  to  the  Problem 

The  petitioner  requests  that  NRC 
reinstate  financial  qualifications  as  a 
requirement  for  electric  utilities  and 
suspend  the  licensing  proceedings  for 
Limerick  2  until  the  parent  utility,  PECO, 
can  demonstrate  to  the  NRC  that  it  is 
financially  qualified  to  safely  proceed 
with  Limerick  2  and  its  other  nuclear 
operations.  The  petitioner  requests  that 
the  30-day  comment  period  for  tlus 
petition  be  reduced  in  order  to  prevent 
further  financial  hardship  on  PECO. 

Conclusion 

Mr.  Lewis  believes  that  Limerick  2  i« 
going  "critical,"  i.e.,  will  begin  to 
generate  power,  and  may  be  closed. 
Even  if  the  plant  stays  open,  Mr.  Lewis 
states  that  the  shipment  of  radioactive 
waste  will  expose  him  to  radiation 
without  corresponding  benefit,  which  he 
claims  is  in  violation  of  the  Atomic 
Energy  Act.  Mr.  Lewis  states  this  Act 
exhorts  the  Federal  Government  to 
protect  health  and  safety  of  the  public 
and  that  the  Nuclear  Regulatory 
Commission  has  been  charged  with 
enforcing  this  mandate. 

Notice  Regarding  Petitioner's  Request  to 
Reduce  30-flay  Comment  Period 

The  staff  has  read  the  petitioner's 
letter  to  waive  the  30-day  comment 
period  for  this  notice  of  petition  for 
rulemaking  and  determined  that  it  is 
impractical  to  do  so,  therefore  we  are 
publishing  this  notice  of  receipt  of  the 
petition  for  rulemaking  with  an 
opportunity  for  the  public  to  comment. 


Petitioner's  Proposal 
PART  2— [AMENDED] 

The  petitioner  requests  that  Part  2  be 
amended  to  revise  §§  2.4(s),  2.104(c)(4), 
and  paragraph  VII.(b)(4)  of  Appendix  A 
to  reflect  the  language  prior  to  issuance 
of  the  final  rule  published  September  12, 
1984  (49  FR  35747). 

PART  50— [AMENDED] 

The  petitioner  requests  that  Part  50  be 
amended  to  revise  §§  50.2(x),  50.33(f), 
50.40(b),  and  50.57(a)(4)  to  refiect  the 
language  prior  to  issuance  of  the  final 
rule  published  September  12, 1984  (49  FR 
35747). 

Dated  at  Rockville,  MD  this  23d  day  of 
August  1988. 

For  the  Nuclear  Regulatory  Commissioa. 
Samuel  I.  Chilk. 
Secretary  of  the  Commission. 
[PR  Doc.  88-19542  Filed  8-26-88:  8:45  am| 

BUXINQ  CODE  75(0-01-M 


10  CFR  Part  20 

Disposal  of  Waste  OH  by  Incineration 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  proposes  to  amend  its 
regulations  to  permit  the  onsite 
incineration  of  slightly  contaminated 
waste  oils  generated  at  licensed  nuclear 
power  plants  without  the  need  to 
specifically  amend  existing  Part  50 
operating  licenses.  This  proposed  action 
would  help  ensure  that  the  limited 
capacity  of  licensed  regional  low-level 
waste  burial  grounds  is  used  more 
efficiently  while  maintaining  releases 
from  operating  nuclear  power  plants  at 
levels  which  are  "as  low  as  is 
reasonably  achievable"  as  required  by 
10  CFR  Part  50,  Appendix  I.  Incineration 
of  this  class  of  waste  would  be  carried 
out  in  full  compliance  with  Commission 
regulations  restricting  the  release  of 
radioactive  materials  to  the  environment 
that  are  currently  in  force  at  each 
operating  nuclear  power  plant.  This 
proposed  rule,  if  promulgated,  would 
constitute  a  partial  granting  of  a  petition 
for  rulemaking  (PRM-20-15)  submitted 
by  Edison  Electric  Institute  and  Utility 
Nuclear  Waste  Management  Group. 
Other  portions  of  the  petition  are  being 
denied. 

DATE  The  comment  period  expires  on 
October  28, 1988.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  assurance  of 


consideration  can  only  be  given  to 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC,  20555, 
Attention:  Docketing  and  Service 
Branch.  Comments  may  be  delivered  to 
11555  Rockville  Pike,  Rockville,  MD 
between  7:30  a.m.  and  4:15  p.m. 
weekdays. 

Copies  of  the  petition,  the  regulatory 
analysis,  and  the  environmental 
assessment  and  finding  of  no  significant 
impact  may  be  examined  and  copied  for 
a  fee  at  the  NRC  Public  Document  Room 
at  1717  H  Street,  NW,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  R.  Mattsen,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  (301)  492-3638. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Edison  Electric  Institute  (EEI)  and 
the  Utility  Nuclear  Waste  Management 
Group  (UNWMG)  petitioned  the 
Commission  on  July  31, 1984  (RPM-20- 
15)  to  initiate  rulemaking  to  define  a 
level  of  radioactive  materials  in  reactor- 
generated  waste  oils  which  would 
permit  disposal  of  such  oils  without 
regard  to  their  radioactive  material 
content.  Currently,  the  only  generically     . 
approved  method  of  disposal  for  low- 
level  radioactively  contamined  oil  from 
nuclear  power  plants  involves 
solidification  or  immobilization, 
packaging,  and  transportation  to  and 
burial  at  a  licensed  disposal  site.  The 
petition  was  submitted  in  response  to 
Commission  views  expressed  in  the 
Supplementary  Information  statement 
accompanying  publication  of  10  CFR 
Part  61  "Licensing  Requirements  for 
Land  Disposal  of  Radioactive  Waste" 
(December  27, 1982;  47  FR  57446).  In  that 
statement,  the  Commission  expressed  its 
views  that  the  establishment  of 
standards  for  waste  for  which  there  is 
no  regulatory  concern  would  be 
beneficial  and  would,  among  other 
things,  reduce  disposal  and  long-term 
disposal  site  maintenance  costs,  help 
preserve  the  limited  capacity  of  the 
regional  licensed  waste  disposal  sites 
for  the  disposal  of  wastes  with  higher 
levels  of  acUvity,  and  enhance  overall 
site  stability  of  disposal  facilities  by 
reducing  the  volume  of  Class  A  waste. 
That  view  was  further  advanced  when 
the  Commission  announced  its  intent 
(August  29, 1986;  51  FR  30839)  to 
expeditiously  process  petitions  to 
exempt  specific  waste  streams  from  the 
Commission's  regulations.  The 
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Commission  subsequently  published  an 
Advance  Notice  of  Proposed 
Rulemaking.  ANPRM,  (December  2, 
1986;  51  FR  43367)  soliciting  public 
comments  on  the  broad  concepts  of 
defming  classes  of  waste  which  were 
"below  regulatory  concern"  (BRC). 

The  petition,  however,  predates  the 
Policy  Statement  and  does  not  include 
all  of  the  information  required  for 
expedited  evaluation  and  handling 
under  the  Policy  Statement.  The 
petitioners  have  chosen  not  to 
supplement  the  petition  to  follow  the 
guidance  provided  in  the  Policy 
Statement. 

In  the  subject  petition,  the  EH  and  the 
UNWMG  suggested  that  an  appropriate 
basis  for  establishing  a  cutoff  level  for 
determining  whether  specific  waste 
streams  were  BRC  would  be  that  the 
direct  release  of  the  specific  waste 
streams  to  the  envirormient  would  not 
result  in  a  dose  to  an  individual  member 
of  the  general  public  greater  than  1 
mrem/yr.  The  petitioners  suggested  that 
using  a  1  mrem/yr  limit,  alternative 
disposal  methods,  including  (1)  on-  or 
offsite  incineration,  (2)  on-  or  offsite 
burial.  (3)  road  stabilization  (spraying), 
and  (4)  recycling,  could  be  considered 
viable  alternatives  to  land  burial.  The 
Staff  Implementation  Plan 
accompanying  the  Commission's  policy 
statement  published  on  August  29. 1986 
(51  FR  30839)  suggested  that  1  mrem/yr 
was  low  enough  to  facilitate  expedited 
processing  of  a  petition  for  exempting  a 
spedflc  waste  stream  and  that  higher 
doses  might  be  acceptable  but  could 
require  more  extensive  justification. 
However,  the  policy  statement  and 
implementation  plan  dealt  with 
additional  criteria  which  have  not  been 
addressed  by  the  petitioners. 

After  due  consideration  of  the 
pertinent  issues  involved,  the 
Commission  has  concluded  that  in 
responding  to  this  petition  at  this 
particular  time,  it  would  not  be 
appropriate  to  attempt  to  make  a  generic 
determination  as  to  what  level  of 
radioactive  contamination  in  waste  oil 
would  constitute  a  level  which  is  "below 
regulatory  concern."  The  petition  did  not 
supply  either  adequate  information  on 
which  to  base  the  selection  of  a  dose 
criterion  for  waste  oil  or  an  adequate 
basis  for  evaluating  all  of  the  proposed 
disposal  alternatives.  The  Commission 
believes,  however,  that  action  on  the 
EEI/UNWMG  petition  is  warranted  in 
view  of  the  very  small  radiological 
doses  imposed  on  any  member  of  the 
public  from  disposal  of  waste  oil,  the 
potential  reduction  in  Hre  and  toxic 
risks,  the  inordinate  costs  of  disposing 
of  this  waste  material  in  licensed  low 


level  burial  grounds,  and  the  need  to  use 
the  limited  burial  ground  space  most 
efficiently.  The  Commission  is  therefore 
proposing  to  amend  its  regulations. 

Eased  on  information  provided  by  the 
petitioners  and  a  Brookhaven  National 
Laboratory  report,  "Evaluation  of 
Potential  Mixed  Wastes  Containing 
Lead.  Chromium,  Used  Oil,  or  Organic 
Liquids"  (NUREG/CR-4730,>  January 
1987),  and  experience  with  the  few 
licensees  incinerating  waste  oil  under 
license  amendment,  the  Commission  is 
convinced  that,  as  a  class,  waste  oil 
generally  contains  such  low  levels  of 
radioactive  contamination  that  releases 
to  the  general  environment  from  its 
incineration  would  have  an 
inconsequential  radiological  impact  on 
the  health  and  safety  of  the  public,  even 
in  combination  with  other  routine 
reactor  effluents.  Incineration  is  a 
demonstrated  disposal  technology  and 
one  that  can  be  carried  out  by  licensees 
within  already  established  radiation 
protection  criteria  set  forth  in  10  CFR 
Part  50,  Appendix  I.  Thus,  by 
maintaining  effluents  under  established 
limiting  conditions  for  operation,  the 
licensees  will  continue  to  maintain 
doses  from  effluents  that  are  "as  low  as 
is  reasonably  achievable." 

The  other  disposal  methods  proposed 
by  the  petitioners  also  appear  to  have 
acceptably  low  radiological  impacts. 
However,  adequate  information  has  not 
been  supphed  to  evaluate  the 
acceptabihty  of  these  disposal  methods. 
In  addition,  a  number  of  other 
considerations  limit  the  desirability  of 
these  alternatives  in  relation  to  onsite 
incineration.  Some  of  the  more 
important  of  these  considerations  are 
the  following: 

1.  Because  of  practical  considerations, 
EPA  has  recently  exempted  waste  oil 
from  requirements  for  hazardous  waste 
disposal;  however,  waste  oil  does 
contain  a  significant  amount  of  toxic 
constituents.  Many  of  these  constituents 
are  combustible  and  thus  are  destroyed 
during  incineration,  but  not  through 
other  proposed  disposal  methods.  The 
remainder  of  the  toxic  constituents  are 
metals  which  remain  in  the  ash  residues 
from  incineration.  These  residues  can  be 
disposed  of  in  a  controlled  manner  in 
the  case  of  onsite  incineration. 
Incineration  in  industrial  boilers  is 
EPA's  preferred  method  of  disposal  of 


■  Copies  of  NURECs  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S.  Government 
Printing  Office.  P.O.  Box  37082.  Washington,  DC 
20013-7082.  Copies  are  also  available  from  the 
National  Technical  Infonnation  Service.  5285  Port 
Royal  Road.  Springfield.  VA  22161.  A  copy  is  also 
available  for  inspection  and/or  copying  at  the  NRC 
Public  Document  Room,  1717  H  Street,  NW., 
Washington,  DC. 


used  oils;  thus,  incineration  is  the  most 
acceptable  method  based  on 
nonradiological  considerations.  Neither 
NUREG/CR-4730  nor  the  information 
submitted  by  the  petitioners  addressed 
the  nonradiological  toxic  properties  of 
reactor  waste  oil;  thus,  this  class  of 
impacts  from  other  disposal  methods 
cannot  be  adequately  considered. 

2.  Concentrations  of  radionuclides  in 
the  ash  from  incineration  and  in  the 
sludge  from  recycling  may  be  too  high  to 
exempt  an  offsite  incinerator  or  a 
recycUng  center  from  requirements  for  a 
radioactive  materials  license.  As  noted 
in  Consideration  1,  the  ash  residue  may 
also  contain  significant  quantities  of 
toxic  metals.  These  issues  were  not 
evaluated  by  the  petitioners, 

3.  An  offsite  incinerator  or  recycling 
center  might  handle  waste  oil  for 
multiple  reactors.  This  factor  has  not 
been  adequately  incorporated  into  the 
petitioners'  dose  analysis. 

4.  Landfill  disposal,  although  more 
economical  than  low-level  waste  (LLW) 
burial,  requires  much  of  the  same 
processing  and  handling  and  would  thus 
result  in  less  cost  and  risk  savings  than 
incineration. 

Analysis  of  Comments 

Fourteen  comment  letters  were 
received  on  the  subject  petition  (13  from 
industry  and  1  from  a  private 
individual).  The  fourteenth  comment 
letter  consisted  of  the  original 
petitioners'  analysis  of  the  other 
comments  received  by  the  Commission 
and  a  revised  version  of  the  petition.  All 
but  one  of  the  commenlers  supported 
the  idea  of  exempting  slightly 
contaminated  waste  oil  from  the 
requirements  for  disposal  at  an  LLW 
disposal  site  and  most  supported  the 
petition  in  its  entirety.  Many  sperifically 
commented  on  the  excessive  cost  of 
disposal  at  an  LLW  disposal  site  relative 
to  the  health  and  safety  and 
environmental  impacts  of  alternative 
disposal  methods.  One  commenter 
provided  a  detailed  estimate  of  LLW 
disposal  costs  for  waste  oil. 
Consideration  of  these  comments 
contributed  to  the  commission's  decision 
to  provide  some  relief  through  an 
alternative  disposal  method.  However,  a 
few  of  the  commenters  raised  questions 
concerning  some  of  the  specific  disposal 
methods  and  concentration  limits 
proposed  by  the  petitioners,  such  as  (1) 
the  concentration  of  radionuclides  in  the 
sludge  produced  during  recycling  might 
be  high  enough  that  the  recychng  center 
would  need  a  radioactive  materials 
license;  (2)  consideration  should  be 
given  to  multiple  sources  of  waste  oil 
being  handled  at  one  offsite  unlicensed 
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incinerator  or  recycling  center  (3)  some 
secondary  pathways  might  be  more 
limiting  than  those  considered  by  the 
petitioners;  (4)  road  spraying  is 
prohibited  in  some  areas  because  of 
environmental  considerations  of 
petroleum  products  alone;  and  (5)  burial 
at  a  landnU  will  save  low-level  waste 
burial  space  but  remains  a  costly 
alternative.  These  and  other 
considerations  resulted  in  the 
conclusion  that  incineration  onsite  was 
the  only  clearly  acceptable  alternative 
at  this  time.  Although  the  petitioners 
addressed  these  issues  in  their  comment 
analysis,  that  analysis  was  not 
sufficient. 

Other  comments  were  worthy  of  note. 
One  commenter  discussed  means  of 
reducing  the  generation  of  and  the 
concentration  of  contaminants  in  waste 
oil.  Although  these  methods  are  likely  to 
be  desirable,  it  is  not  necessary  for  the 
regulations  to  deal  with  these  specific 
concepts.  Licensees  should  have 
flexibility  in  handling  these  wastes  as 
long  as  risks  can  be  kept  acceptably 
low.  Several  commenters  favored  the 
concept  of  de  minimis  being  applied  to 
other  waste  streams  and  regulations. 
Hie  Commission  is  currently 
considering  this  issue  in  the  context  of  a 
potential  policy  statement  that  would 
identify  a  level  of  radiation  risk  below 
which  government  regulation  becomes 
unwarranted. 

The  remaining  comments  concern 
details  which  relate  to  specific  matters 
that  are  irrelevant  to  the  proposed 
course  of  action;  thus,  a  detailed 
discussion  of  these  speciHc  conmients  is 
not  warranted. 

The  Commission  is  therefore 
proposing  to  grant  the  petitioner's 
request  only  with  respect  to  onsite 
incineration  and  to  deny  the  other 
options  without  prejudice  at  this  time. 

The  Proposed  Rule 

The  proposed  nde,  which  would  apply 
all  operators  of  nuclear  power  plants 
licensed  under  10  CFR  Part  50.  would 
allow  the  onsite  incineration  of  slightly 
contaminated  waste  lubricating  oils  and 
hydraulic  fluids  generated  onsite 
without  the  need  to  apply  for  a  specific 
license  amendment  as  is  presently 
required  under  the  provisions  of 
§S  20.106  and  20.302.  The  incineration 
could  be  carried  out  either  in  the 
licensee's  existing  auxiliary  boiler  or 
incinerator,  if  available,  or  in  an  onsite 
facility  speciHcally  constructed  for  this 
purpose.  Each  licensee  would  be 
required  to  prepare  and  retain  the 
following  types  of  records  in  accordance 
with  applicable  NRC  record  retention 
requirements:  (1)  A  complete  description 
of  equipment,  facilities,  and  procedures 


that  will  be  used  to  collect,  store, 
determine  the  radiological  components 
of,  and  incinerate  waste  oils;  and  (2)  the 
results  of  the  radiological  and  other 
analyses  of  each  batch  of  oil  discharged 
through  the  disposal  system  which 
demonstrate  that  effluents  from  the 
facility,  including  effluents  &om  this 
operation,  are  below  existing  plant 
dischai^ge  limits  established  under  Part 
50,  Appendix  I,  as  well  as  9  50.36a. 

The  first  part  of  this  information,  the 
description  of  equipment  and 
procedures,  woidd  be  submitted  to  the 
Commission  under  S  50.71  (e)  as  a 
change  to  the  FSAR  since  it  represents  a 
change  to  the  information  submitted  in 
the  original  license  application  under 
§  50.34(b](2](i)  and  (b](3]  and  S  50.34a. 
The  second  part,  the  determination  of 
the  quantities  released,  will  be  reported 
under  existing  semiannual  effluent 
reporting  requirements.  In  addition,  the 
requirements  of  §  50.59  apply.  These 
include  the  writing  of  a  safety 
evaluation  to  assure  that  the  changes  do 
not  involve  an  unreviewed  safety 
question,  the  submittal  of  a  summary  of 
the  changes  and  of  the  safety 
evaluation,  and  associated 
recordkeeping. 

As  noted,  the  proposed  rule  does  not 
exempt  these  effluents  from  the 
operating  limits  developed  under  Part 
50,  Appendix  I.  The  licensees  are 
required  to  demonstrate  that  all 
effluents,  including  those  resulting  from 
the  incineration  of  waste  oil,  meet  the 
effluent  dose  limits  established  under 
Appendix  I  and  are  thus  "as  low  as  is 
reasonably  achievable."  This  would  be 
done  in  practice  through  a  limited 
modification  of  the  offsite  dose 
calculation  manual  (ODCM]  and  the 
semiannual  effluent  reports.  The  ODCM, 
although  not  specified  in  the  regulations, 
is  a  document  required  in  the  technical 
specifications  established  under 
Appendix  I,  Section  IV,  paragraph  B  and 
§  50.36a  which  contains  the  analysis 
methods  to  calculate  offsite  doses  from 
effluents;  the  additions  to  the  ODCM 
would  be  included  in  the  first 
semiannual  effluent  report  following 
initiation  of  incineration.  This  approach 
for  assessing  doses  from  the  effluents 
&om  the  incineration  of  waste  oil  has 
been  used  in  the  case  of  licensees  who 
have  incinerated  waste  oil  imder  a 
license  amendment.  The  applicable  dose 
limit  in  limiting  conditions  for 
operations,  consistent  with  the  design 
objective  in  Appendix  I  of  Part  50,  is 
generally  15  mrem/yr  to  any  organ  of  an 
individual  in  an  unrestricted  area  from 
radioactive  iodine  and  radioactive 
material  in  particulate  form.  Licensees 
with  existing  license  amendments 
allowing  incineration  of  waste  oil  have 


been  maintaining  the  contribution  from 
waste  oil  at  0.1%  of  the  dose  limit,  or  on 
the  order  of  15  p.rem/yr. 

Section  20.305(b)(3]  of  the  proposed 
rule  is  included  so  that  a  technical 
specification  change,  constituting  a 
license  amendment,  will  not  be 
necessary,  for  example,  if  a  release 
point  other  than  those  identified  in  the 
technical  specifications  is  used.  This 
provision  will  also  relieve  licensees  who 
have  already  received  a  license 
amendment  allowing  waste  oil 
incineration  from  requirements  in  their 
license  that  might  be  more  restrictive 
than  is  necessary  to  conform  to  the 
requirements  of  Appendix  I  of  Part  50. 

Since  no  dose  criterion  is  being 
chosen  and  the  only  releases  to  the 
environment  being  allowed  by  this 
action  are  effluents  controlled  under 
existing  operating  limits,  this  rule  does 
not  strictly  constitute  a  BRC 
determination.  Rather,  it  only  makes  an 
exception  to  the  restriction  against 
incineration  without  prior  approval 
contained  in  S  20.305.  The  decision 
criteria  contained  in  the  BRC  policy 
statement  of  August  1986  have  not  been 
explicitly  addressed. 

Because  the  proposed  rule  would 
allow  a  licensee  to  adopt  a  potentially 
more  cost-  and  risk-effective  means  of 
disposing  of  this  class  of  waste  while 
maintaining  existing  limits  on  plant 
effluents,  the  net  impact  of  this  action 
should  be  positive.  For  each  licensee, 
the  onetime  cost  of  preparing  the 
appropriate  documentation  to  support 
an  incineration  operation  should  be 
more  than  offset  by  direct  first-year 
savings  in  waste  disposal  costs.  For 
those  licensees  who  elect  to  process 
waste  oils  in  this  fashion,  monitoring 
and  maintaining  records  on  waste  oil 
disposal  activities  would  be  covered  by 
current  regulatory  requirements  set  forth 
in  Part  50,  Appendix  I,  which  are 
implemented  primarily  through  technical 
specifications  established  under 
§  50.36a.  Even  if  a  new  incinerator  is 
installed  exclusively  for  this  purpose, 
costs  could  be  recovered  in  a  few  years. 
In  addition,  risk  associated  with 
transportation  to  the  LLW  burial  site  are 
eliminated  and  toxic  and  fire  hazards 
associated  with  storage  would  likely  be 
reduced.  It  should  be  noted  that  any 
solid  radioactive  residues  produced  in 
the  incineration  process  would,  for 
purposes  of  regulation,  be  treated  as  any 
other  low-level  radioactive  solid  waste. 

Finding  of  No  Significant  Environmental 
Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  the 
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Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51  not  to  prepare  an 
environmental  impact  statement  for  this 
proposed  amendment  to  10  CFR  20.305 
because  the  Commission  has  concluded 
on  the  basis  of  an  environmental 
assessment  that  this  proposed  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  signficantly  affecting  the  quality 
of  the  human  environment. 

The  proposed  rule  would  allow 
incineration  of  waste  oil  at  nuclear 
power  plant  sites  resulting  in  very  small 
releases  of  radionuchdes  to  the 
environment.  Total  effluent  releases 
from  the  plants,  including  those  resulting 
from  waste  oil  incineration,  will  be 
maintained  at  or  below  existing  plant 
discharge  limits  determined  to  be  "as 
low  as  is  reasonably  achievable." 
Potentially,  risks  from  toxic  components 
in  waste  oil,  fire  hazards  from  storage  of 
oil,  and  risks  inherent  in  transportation 
may  be  somewhat  reduced  from  those 
associated  with  the  currently  available 
disposal  option  of  burial  at  LLW 
disposal  sites.  Incineration  will  not 
require  signiHcant  quantities  of 
materials,  water,  or  energy  and  in  some 
cases  may  involve  the  recovery  of 
energy,  llius,  no  significant  impact  on 
the  environment  would  result. 

The  environmental  assessment  and 
finding  of  no  signiHcant  impact  on 
which  this  determination  is  based  are 
published  as  Appendix  A  to  this 
document  and  are  available  for 
inspection  and  copying  at  the  NRC 
Public  Document  Room,  1717  H  Street 
NW.,  Washington,  DC.  Single  copies  of 
the  environmental  assessment  and 
finding  of  no  signlHcant  impact  are 
available  from  Catherine  R.  Mattsen, 
Office  of  Nuclear  Regulatory  Research, 
U.S.  Nuclear  Regulatory  Commission, 
(301)  492-3638. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain  a 
new  or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  approval  number  3150-0011. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  for  this  proposed 
rule.  That  analysis  examines  the  costs 
and  benefits  of  the  alternative  courses 
of  action  that  the  Commission 
considered  in  responding  to  the  subject 
petition.  The  draft  analysis  is  available 
for  inspection  at  the  NRC  Public 
Document  Room.  1717  H  Street  NW., 
Washington,  DC.  Single  copies  of  the 
draft  analysis  may  be  obtained  from 
Catherine  R.  Mattsen,  Office  of  Nuclear 


Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone  (301)  492-3638. 

Regulatory  Flexibility  CertificatioD 

In  accordance  with  the  Regulatory 
Flexibihty  Act  of  1980  (5  U.S.C.  605(b)) 
the  Commission  certifies  that  this  rule 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  affects  only  nuclear 
power  plants.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  definition  of  "small  entities"  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  Small  Business  Size  Standards  set 
out  in  regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  Part 
121. 

Backfit  Analysis 

This  amendment  to  the  Commission's 
regulations  would  not  impose  any  new 
requirements  on  production  or 
utilization  facilities;  it  only  allows 
incineration  of  waste  oils  onsite  without 
the  need  for  specific  approval  by  license 
amendment.  "The  amendment  to  10  CFR 
20.305  is  therefore  not  a  backfit  under  10 
CFR  50.109  and  a  backfit  analysis  is  not 
required. 

List  of  Subjects  in  10  CFR  Part  20 

Byproduct  material.  Licensed 
material.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Occupational 
safety  and  health.  Packaging  and 
containers.  Penalty,  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Special  nuclear  material. 
Source  material,  Waste  treatment  and 
disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  20. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Sees.  53,  63.  65,  81. 103, 104, 161, 
68  Stat.  930.  933.  935,  936,  937.  948.  as 
amended  (42  U.S.C.  2073,  2093,  2095,  2111, 
2133.  2134,  2201);  sees.  201,  as  amended.  202, 
206.  68  Stat.  1242.  as  amended.  1244. 1246  (42 
U.S.C.  5841.  5842,  5846). 

For  the  purposes  of  sec.  223.  68  Stat.  958.  as 
amended  (42  U.S.C.  2273):  §§  20.101,  20.102. 
20.103  (a),  (b)  and  (f).  20.104  (a)  and  (b), 
20.105(b),  20.106(a).  20.201,  20.202(a).  2a205. 
20.207,  20.301,  20.303,  20.304.  and  20.305  are 
issued  under  sec.  161b,  68  Stat.  948.  as 
amended  (42  U.S.C.  2201(b));  and  §§  20.102. 
20.103(e),  20.401-20.407,  20.408(b),  and  20.409 


are  issued  under  sec.  161(o),  68  Stat.  950,  as 
amended  (42  U.S.C.  2201{o)}. 

2.  Section  20.305  is  revised  to  read  as 
follows: 

§  20.305    Treatment  or  disposal  t>y 
Incineration. 

(a)  No  licensee  shall  treat  or  dispose 
of  licensed  material  by  incineration 
except: 

(1)  As  authorized  by  paragraph  (b)  of 
this  section; 

(2)  For  materials  listed  under  §  20.306; 
or 

(3)  As  specifically  approved  by  the 
Commission  pursuant  to  S  20.106(b)  or 
5  20.302. 

(b)(1)  Waste  oils  (water  immiscible 
organic  hydrocarbons  used  principally 
as  lubricants  or  hydraulic  fluids)  that 
have  been  radioactively  contaminated 
in  the  course  of  the  operation  of  a 
nuclear  power  reactor  licensed  under 
Part  50  of  this  chapter  may  be 
incinerated  on  the  site  where  generated 
provided  that  the  total  radioactive 
effluents  from  the  facility,  including  the 
effluents  from  such  incineration,  must 
conform  to  the  requirements  of 
Appendix  I  to  Part  50  of  this  chapter. 
The  licensee  shall  report  any  changes  or 
additions  to  the  information  supplied 
under  SS  50.34  and  50.34a  of  this  chapter 
associated  with  this  incineration 
pursuant  to  §  50.71  of  this  chapter,  as 
appropriate.  The  licensee  shall  also 
follow  the  procedures  of  §  50.59  of  this 
chapter  with  respect  to  such  changes  to 
the  facility  or  procedures. 

(2)  Solid  residues  produced  in  the 
process  of  incinerating  waste  oils  must 
be  disposed  of  as  provided  by  §20.301. 

(3)  The  provisions  of  this  section 
authorize  onsite  waste  oil  incineration 
under  the  terms  of  this  section  and 
supersede  any  provision  in  an  individual 
plant  license  or  technical  specification 
that  may  be  inconsistent. 

(c)  Nothing  in  paragraph  (b)  of  this 
section  relieves  the  licensee  from 
complying  with  other  applicable 
Federal,  State,  and  local  regulations 
governing  any  other  toxic  or  hazardous 
property  of  these  materials. 

Dated  at  Rockville,  Maryland  this  19th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Stello,  Jr., 
Executive  Director  for  Operations. 

Appendix  A — ^Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

Proposed  Amendment  to  10  CFR  20.305 
Disposal  of  Waste  Oil  by  Incineration 

The  Nuclear  Regulatory  Commission 
is  proposing  to  amend  its  regulations  to 
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allow  power  reactor  licensees  to 
incinerate  slightly  contaminated  waste 
oil  onsite  without  obtaining  the  specific 
approval  of  the  Commission  through  a 
license  amendment. 

Environmental  Assessment 

Identification  of  Proposed  Action. 
Present  S  20.305  forbids  the  incineration 
of  any  licensed  material,  except  that 
specifically  exempted  by  S  20.306. 
without  the  specific  approval  of  the 
Commission.  The  proposed  action  would 
amend  {  20.305  to  allow  power  reactor 
licensees  to  incinerate  slightly 
contafnlnated  waste  oil  onsite  without 
prior  approval.  It  would  not  exempt  the 
effluents  from  this  process  from  the 
requirements  established  under 
Appendix  I  to  Part  50,  in  particular, 
effluent  limits  and  effluent  monitoring 
and  reporting. 

Need  for  the  Proposed  Action.  The 
Edison  Electric  Institute  and  the  Utility 
Nuclear  Waste  Management  Group 
petitioned  the  Commission  (PRM-20-15, 
dated  July  31. 1984]  to  initiate 
rulemaking  to  define  a  level  of 
radioactivity  in  power-reactor-generated 
waste  oils  which  would  permit  disposal 
of  these  oils  without  regard  to  their 
radioactive  material  content.  Currently, 
the  only  generically  approved  method  of 
disposal  for  low-level  radioactively 
contaminated  oil  from  nuclear  power 
plants  involves  solidification  or 
immobilization,  packaging,  and 
transportation  to  and  burial  at  a 
licensed  disposal  site.  The  cost  of  this 
type  of  disposal  is  significant,  while  the 
concentrations  of  contaminants  are 
quite  low.  The  waste  oil  is  a  potential 
candidate  for  being  declared  a  "below 
regulatory  concern"  (BRC)  waste. 
Although  there  is  an  ongoing  action  to 
resolve  comments  on  an  Advance 
Notice  of  Proposed  Rulemaking 
(December  2, 1986;  51  FR  43367)  for  a 
potential  generic  rule  on  BRC  wastes,  a 
Commission  decision  on  a  generic  BRC 
waste  rule  is  not  expected  in  the  near 
future.  Also,  EPA  is  considering  a 
similar  standard. 

Several  power  reactor  licensees  have 
requested  and  been  granted 
amendments  to  their  licenses  to  allow 
onsite  incineration  of  slightly 
contaminated  waste  oil.  Others  are 
interested  in  doing  so. 

Environmental  Impacts  of  the 
Proposed  Action.  The  primary  impact  of 
this  rulemaking  is  to  reduce  the 
administrative  effort  involved  in  the 
application  for  and  issuance  of 
amendments  to  power  reactor  licenses 
to  allow  incineration  of  waste  oil. 
However,  easing  these  requirements 
may  result  in  greater  amounts  of  waste 
oil  being  incinerated  than  would 


otherwise  be  the  case.  Thus,  the  overall 
impacts  of  such  incineration  must  be 
considered. 

Some  information  on  the  quantities 
and  concentrations  of  waste  oil 
generated  at  nuclear  power  plants  was 
provided  in  the  petition  and  in  a 
Brookhaven  report  "Evaluation  of 
Potential  Mixed  Wastes  Containing 
Lead,  Chromium,  Used  Oil,  or  Organic 
Uquids"  (NUREG/CR-4730.  January 
1987).  The  amounts  and  concentrations 
vary  considerably  from  plant  to  plant 
and  even  from  year  to  year  at  a  given 
plant.  Generally,  the  volumes  produced 
are  approximately  1,000  gal/year  at  a 
PWR  and  up  to  5,000  gal/year  at  a  BWR. 
In  addition,  some  utilities  have  large 
quantities  in  storage  on  site. 
Cocentrations  of  radioactive 
contaminants  are  typically  10~'  to  10~* 
fi.Ci/ml  but  can  be  as  high  as  10~'  p.Ci/ 
ml  in  some  cases.  Total  activity  per 
reactor  per  year  is  generally  no  greater 
than  10~*Ci.  The  dominant 
radionuclides  are  Mn-54,  Co-58,  Co-60, 
Cs-134,  and  Cs-137.  Others  reported 
include  Sr-^,  Cd-109.  Zn-65,  and  Zr-95. 
It  appears  that  the  bulk  of  waste  oil 
generated,  in  terms  of  volume,  could  be 
incinerated  with  resultant  individual 
doses  of  less  than  1  mrem/yr.  Licensees 
with  license  amendments  permitting 
onsite  incineration  have  been  able  to 
dispose  of  most  of  their  waste  oils  under 
a  technical  specification  of  0.1%  of  the 
total  dose  limit,  which  is  generally  15 
mrem/yr  from  radioactive  iodine  and 
radioactive  material  in  particulate  form 
(in  keeping  with  the  guidance  contained 
in  Appendix  I  of  Part  50),  or  15  jirem/ 
year.  Although  waste  oil  contaminated 
during  reactor  operation  might 
eventually  be  declared  "below 
regulatory  concern,"  this  decision  is 
being  deferred  to  the  ongoing  generic 
rulemaking  on  this  subject  or  until  a 
petition  following  the  August  1986 
Commission  policy  is  filed.  This  action 
modifies  the  restriction  against 
incineration  without  prior  approval 
contained  in  §  20.305  to  make  an 
exception  for  waste  oil  at  power  reactor 
sites;  however,  it  does  not  exempt  the 
residting  effluents  from  the  requirements 
of  Appendix  I  of  Part  50.  These  limiting 
conditions  for  operation  include  dose 
limits  for  effluents  and  monitoring  and 
reporting  requirements.  Although  this 
action  may  slightly  increase  actual 
effluents,  the  radioactivity  in  these 
effluents  must  be  accounted  against 
existing  limits  for  total  dose  from 
nuclear  power  plant  effluents  which 
have  been  determined  to  satisfy  the  "as 
low  as  is  reasonably  achievable" 
criterion. 

Impacts  from  the  toxic  constituents  of 
used  oil  would  be  minimized  by  onsite 


incinceration.  (See  discussion  under 
"Alternatives  to  the  Proposed  Action.") 
Potentially,  the  proposed  action  might 
result  in  reduced  storage  of  waste  oi' 
onsite  thus  reducing  the  associated  fire 
hazard.  Also,  risks  inherent  in 
transportation  would  be  reduced  from 
those  associated  with  the  currently 
available  disposal  option  of  burial  at 
LLW  disposal  sites.  Incineration  will  not 
require  significant  quantities  of 
materials,  water,  or  energy  and  in  some 
cases  may  involve  the  recovery  of 
energy,  e.g.,  when  the  oil  is  burned  in  an 
auxiliary  boiler. 

Based  on  these  considerations,  this 
action  will  not  result  in  a  significant 
effect  on  the  quality  of  the  human 
environment. 

Alternatives  to  the  Proposed  Action. 
As  required  by  Section  102(2)(E)  of 
NEPA  (42  U.S.C.  4322(2)(E)),  possible 
alternatives  to  the  proposed  action  have 
been  considered.  One  alternative 
considered  was  to  defer  any  action  until 
decisions  are  made  regarding  the 
ongoing  generic  BRC  rulemaking. 
However,  this  alternative  would  be 
inconsistent  with  Commission  policy 
adopted  in  51  FR  30839  (August  29, 
1986).  Since  it  is  apparent  that  the  cost 
to  licensees  to  solidify  or  immobilize, 
package,  transport,  and  bury 
contaminated  waste  oil  at  licensed 
disposal  sites  is  not  justified  based  on 
the  very  limited  doses  from  incineration 
and  the  fact  that  other  environmental 
impacts,  if  anything,  will  be  reduced, 
and  since  it  is  more  cost-effective  to 
allow  the  incineration  through 
rulemaking  rather  than  to  continue 
processing  applications  for  license 
amendment,  this  action  should  be  taken 
rather  than  delay  the  relief  any  further. 

Other  alternatives  were  considered 
which  would  have  granted  more  of  what 
the  petitioners  originally  requested. 
However,  methods  other  than  ensile 
incineration  would  require  more 
complete  information  and  analysis  for 
waste  oil.  Controlled  incineration  onsite 
has  been  demonstrated  to  be  an 
acceptable  technical  alternative  for 
disposal  of  material.  Although  there  is 
not  sufficient  information  available  to 
preclude  allowing  any  of  the  other 
alternatives  in  the  future,  incineration 
appears  to  be  environmentally 
preferable  to  the  other  proposed 
alternatives.  Although  used  oil  is  not 
listed  as  a  Federal  hazardous  waste,  it 
does  contain  a  significant  amount  of 
toxic  substances  consisting  of  various 
organic  compounds  and  metals. 
Although  there  may  be  some 
environmental  impact  from  the  toxic 
nature  of  used  oil  for  any  disposal 
alternative,  incineration  at  a  controlled 
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site  minimizes  these  effects  and  is  EPS's 
preferred  method  for  used  oil  disposal. 
The  organic  components  are  essentially 
destroyed  by  the  incineration  process 
and  the  metals  essentially  remain  in  the 
ash  residue.  Incineration  at  a  controlled 
site  assures  that  the  disposal  of  the  ash 
residue  can  be  controlled  appropriately 
considering  both  its  radiologic  and  toxic 
constituents.  Nationally,  any 
nonradiological  environmental  effect  of 
disposal  of  radioactively  contaminated 
used  oil  from  nuclear  power  plants 
would  be  small  compared  to  that 
associated  with  the  total  quantity  of 
used  oil  disposed.  All  power  plants  in 
total  produce  on  the  order  of  150,000 
gallons/year  of  such  used  oil;  nationally, 
vehicle  maintenance  produces  about  700 
million  gallons/year  of  used  oil. 

Any  other  alternative  action  to  this 
proposed  rulemaking  would  take  longer 
to  complete,  thus  delaying  any  relief  to 
licensees  and  other  benefits  such  as 
savings  in  land  usage  for  waste 
disposal. 

Agencies  and  Persons  Consulted. 
Further  consultation  has  been  made 
with  the  petitioners  (PRM-20-15) 
concerning  this  action  as  a  resolution  of 
the  petition. 

Consideration  has  also  been  given  to 
ongoing  EPA  activities,  the  14  comment 
letters  received  on  the  petition,  and  the 
Brookhaven  report,  NUREG/CR^730. 

Finding  of  No  Significant  Impact.  The 
Commission  has  determined  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  the  Commission's 
regulations  in  10  CFR  Part  51,  that  this 
proposed  amendment  to  10  CFR  Part  20 
to  allow  the  incineration  of  slightly 
contaminated  waste  oil  by  power 
reactor  licensees  onsite,  if  adopted, 
would  not  have  a  significant  effect  on 
the  quality  of  the  human  environment 
and  that  an  environmental  impact 
statement  is  not  required.  This 
determination  is  based  on  the  foregoing 
environmental  assessment  performed  in 
accordance  with  the  procedures  and 
criteria  in  Part  51,  "Environmental 
Protection  Regulations  for  Domestic 
Licensing  and  Related  Regulatory 
Functions." 

[PR  Doc.  88-19545  Filed  8-26-88;  8:45  am] 
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10  CFR  Part  50 

Nuclear  Plant  License  Renewal 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Advanced  notice  of  proposed 

rulemaking. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (Commission)  is  developing 
regulations  for  extending  nuclear  power 
plant  licenses  beyond  40  years.  In  order 
to  inform  the  public,  industry  and  other 
government  agencies  of  its  activities  and 
to  solicit  timely  comments  on  various 
regulatory  options  and  issues  developed 
thus  far,  the  Commission  is 
promulgating  this  notice  and  requesting 
comments  on  NUREG-1317  "Regulatory 
Options  for  Nuclear  Plant  License 
Renewal." 

A  free  copy  of  NUREG-1317  may  be 
requested  by  those  considering  public 
comment  by  writing  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  A  copy  is  also  available  for 
inspection  or  copying  for  a  fee  in  the 
NRC  Public  Document  Room,  1717  H 
Street  NW.,  Washington,  DC. 

DATE:  The  comment  period  expires  10/ 
28/88.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so  but  the  Comjnission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 

ADDRESSES:  Mail  comments  to;  The 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  MD.  between  7:30  a.m. 
and  4:15  p.m.  Federal  workdays. 

Examine  copies  of  comments  received 
at;  The  NRC  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Cleary,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone  (301)  492-3556. 
SUPPLEMENTARY  INFORMATION: 

Historical  Background 

In  the  early  part  of  the  twenty-first 
century,  a  significant  number  of  the 
licenses  for  the  existing  operating 
nuclear  power  plants  are  due  to  expire. 
Without  renewal  of  these  licenses,  these 
plants  will  be  shut  down  and  their 
generating  capacity  will  be  lost.  The 
electric  power  which  would  have  to  be 
supplied  from  new  generating  capacity 
is  substantial.  In  response  to  the 
recognition  of  this  situation  and  the 
necessity  to  address  license  renewal 
issues  early,  the  utilities,  industry,  and 
the  Department  of  Energy  (DOE)  are 
sponsoring  programs  to  study  plant  life 
extension  for  both  nuclear  and  non- 
nuclear  generating  plants.  The 
Commission  understands  that  electric 
utilities  may  desire  to  submit 
applications  for  renewal  of  operating 
licenses  beginning  in  the  early  1990s. 


The  Commission  has  undertaken  a 
program  to  develop  a  regulatory 
framework  which  meets  the  need  of 
utilities  to  be  informed  of  license 
renewal  requirements  sufficiently  early 
so  that  utilities  can  either  prepare  for 
license  renewal  or  pursue  alternative 
sources  of  generating  capacity.  A 
solicitation  for  comments  on  seven 
major  issues  (21  separate  questions)  was 
published  on  November  6. 1986, 
"Request  for  Comments  on  Development 
of  Policy  for  Nuclear  Power  Plant 
License  Renewal,"  Federal  Register,  51 
FR  40334  and  40335.  A  total  of  58  written 
comments  were  received  from  a  cross- 
section  of  the  United  States  which 
included  the  electric  utility  industry, 
public  interest  groups,  private  citizens, 
independent  consultants,  and 
government  agencies.  These  comments 
were  reviewed  and  a  summary  provided 
to  the  Conunission  in  SECY-87-179, 
"Status  of  Staff  Activities  to  Develop  a 
License  Renewal  Policy,  Regulations 
and  Licensing  Guidance  and  to  Report 
on  Public  Comments."  '  dated  July  21. 
1987. 

Subsequently,  the  Commission  has 
decided  to  by-pass  a  policy  statement 
and  go  directly  to  a  proposed  rule.  As 
the  Commission  begins  to  focus  on  the 
integration  of  analyses  of  a  wide  variety 
of  topics  into  a  proposed  rule  for  license 
renewal,  it  is  worthwhile  to  provide  the 
opportunity  for  public  comment  on  the 
issues  and  options  under  consideration. 
Through  this  notice  the  Commission  is 
making  NUREG-1317,  "Regulatory 
Options  for  Nuclear  Plant  License 
Renewal,"  available  for  public  comment. 

Comments  are  solicited  on  the 
following  questions  concerning  the 
content  of  NUREG-1317.  This  Hst  of 
questions  is  not  exhaustive,  therefore, 
comments  are  welcome  on  any 
additional  questions  raised  in  NUREG- 
1317. 

1.  Are  there  any  other  major 
regulatory  options  that  should  be 
considered  for  license  renewal? 

2.  What  are  the  relative  merits  of  each 
option  with  regard  to  ensuring  the 
continued  adequate  protection  of  the 
public  health  and  safety? 

3.  What  are  the  benefits  of  requiring  a 
licensee  to  verify  his  original  licensing 
design  basis,  as  subsequently  amended, 
as  a  part  of  the  license  renewal  process? 

4.  With  regard  to  each  of  the 
technological,  environmental,  and 
procedural  issues,  are  there  any 


'  SECY-87-179.  "Slalus  of  Staff  Activities  to 
Develop  h  License  Renewal  Policy.  Regulations  and 
Licensing  Guidance  and  to  Report  on  Public 
Comments"  is  available  for  inspection  at  the 
Commission's  Public  Document  Room  1717  II  Street 
NW..  Washington.  DC  20555. 
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comments  or  other  inforaiation  that 
should  be  considered  in  their  resolution? 
Comments  submitted  in  response  to  the 
November  6, 1986  Federal  Register 
notice  are  already  being  considered  and 
need  not  be  repeated. 

5.  Is  there  interest  in  participating  in  a 
public  meeting  to  discuss  the  comments 
received?  If  held,  which  issues  should  be 
given  priority  attention  in  the  meeting? 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information.  Fire 
prevention,  Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors,  Penalty. 
Radiation  protection.  Reactor  siting 
criteria.  Reporting  and  recordkeeping 
requirements. 

The  authority  citation  for  this 
document  is: 

Sec.  161,  Pub.  L  8^703.  66  Stat.  948.  as 
amended  (42  U.S.C.  2201);  sec.  201.  Pub.  L.  93- 
438.  88  Stat  1242.  as  amended  (42  U.S.C 
5841). 

Dated  at  RockviUe,  Maryland,  this  23rd  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc  88-19543  Filed  8-28-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdmhiistratJon 

14  CFR  Part  39 
[DodWt  No.  8e-CE-23-AD] 

Airworthiness  Directives;  Domier 
Models  Do280  and  Do280-1  Airplanes 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMiUiv:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  Domier  Models 
Do28D  and  Do28D-l  airplanes,  which 
would  require  inspection  of  the 
horizontal  tail  bearing  fitting.  Loose 
rivets  and  craclcs  have  been  reported  at 
rear  fuselage  frame  10420.  The 
inspection  would  detect  the  loose  rivets 
and  cracks  before  the  possible  loss  of 
the  horizontal  tail  surface  and  preclude 
the  loss  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  December  28. 1988. 
addresses:  Domier  Service  Bulletin  (S/ 
B)  No.  1110-3204.  dated  April  15. 1988. 
applicable  to  this  AD  may  be  obtained 
&om  Domier  GmbH.  P.O.  Box  216a  D- 
8000  Munchen  66.  Federal  Republic  of 


Germany.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 
proposal  in  triplicate  to  Federal 
Aviation  Administration.  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  88-CE-23- 
AD,  Room  1558,  601  East  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Heinz  Hellebrand.  Aircraft 
Certification  Staff,  AEU-100,  Europe. 
Africa,  and  Middle  East  Offlce,  FAA.  c/ 
0  American  Embassy.  B-1000.  Brussels, 
Belgium;  Telephone  (322)  513.38.30;  or 
Mr.  Herman  C.  Belderok.  Project 
Support  Section  Foreign  Aircraft. 
Central  Region.  ACE-109.  601  East  12 
Street,  Kansas  City.  Missouri  64106; 
Telephone  (816)  426-6932. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  mle  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
triplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
specifled  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM] 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region.  Office  of  the  Region  Counsel. 
Attention:  Rules  Docket  No.  88-CE-23- 
AD.  Room  1558.  601  East  12  Street. 
Kansas  City,  Missouri  64106. 

DiscussMMi 

Domier  has  received  reports  of  loose 
rivet  connections  between  the  left  hand 
(LH)  and  right  hand  (RH)  horizontal  tail 
bearing  fittings  and  die  lateral  skins, 
and  also  reports  of  cracks  in  frame 


10420  and  the  comer  gusset  on  Models 
Do28D  and  Do28D-l  airplanes.  If 
uncorrected,  these  conditions  may  cause 
loss  of  the  horizontal  tail  bearing  fitting, 
or  failure  of  the  frame  which  can  lead  to 
the  loss  of  horizontal  tail  control 
functions.  As  a  result  Domier  has 
issued  S/B  lll(>-3204,  dated  April  15. 
1988,  which  specifies  periodic  visual 
inspections  and  repair  as  necessary  of 
(a)  the  rivet  connections  between  the  LH 
and  RH  horizontal  tail  bearing  fittings 
and  the  lateral  skins  for  play;  and  (b)  aft 
fuselage  frame  10420  and  the  comer 
gusset  for  cracks.  The  Luftfahrt- 
Bundesamt  (LBA),  which  has 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  the  Federal  Republic  of 
Germany,  has  classified  this  service 
bulletin  and  the  actions  recommended 
therein  by  the  manufacturer  as 
mandatory  to  assure  the  continued 
airworthiness  of  the  affected  airplanes. 
On  airplanes  operated  under  LBA 
registration,  this  action  has  the  same 
effect  as  an  AD  on  airplanes  certified  for 
operation  in  the  United  States.  The  FAA 
relies  upon  the  certification  of  the  LBA 
combined  with  FAA  review  of  pertinent 
documentation  in  finding  compliance  of 
the  design  of  these  airplanes  with  the 
applicable  United  States  airworthiness 
requirements  and  the  airworthiness 
conformity  of  products  of  this  type 
design  certificated  for  operation  in  the 
United  States.  The  FAA  has  examined 
the  available  information  related  to  the 
issuance  of  Domier  S/B  1110-3204. 
dated  April  15, 1968,  and  the  mandatory 
classification  of  this  service  bulletin  by 
the  LBA.  Based  on  the  foregoing,  the 
FAA  believes  that  the  condition 
addressed  by  S/B  No.  1110-3204  is  an 
unsafe  condition  that  may  exist  on  other 
products  of  this  type  design  certificated 
for  operation  in  the  United  States. 
Consequently,  the  proposed  AD  would 
require  initial  and  subsequent  visual 
inspections  every  100  hours  time-in- 
service  and  repair  as  necessary  of  (a) 
the  rivet  connections  between  the  LH 
and  RH  horizontal  tail  bearing  fittings 
and  the  lateral  skins  for  play;  and  (b)  aft 
fuselage  frame  10420  and  the  corner 
gusset  for  cracks. 

The  FAA  has  determined  there  are 
currently  2  U.S.  Registered  airplanes 
affected  by  the  proposed  AD.  The  cost 
of  the  visual  inspection  required  by  the 
proposed  AD  is  estimated  to  be  $40  (one 
man-hour)  per  airplane.  The  total  cost  is 
estimated  to  be  $80  to  the  private  sector. 
The  cost  of  compliance  with  the 
proposed  AD  is  so  small  that  the 
expense  of  compliance  will  not  be  a 
significant  financial  impact  on  any  small 
entities  operating  these  airplanes. 
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The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L.  97-449, 
January  12, 1983);  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new  AD: 

Domier  Applies  to  Models  Do28D  and 
Do28D-l  (all  serial  numbers)  airplanes 
certificated  in  any  category. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  and  every  100  hours 
time-in-servcie  thereafter  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  preclude  the  loss  of  the  horizontal  tail, 
accomplish  the  following: 

(a)  Visually  inspect  in  accordance  with 
Domier  Service  Bulletin  No.  1110-3204,  dated 
April  15, 1988,  as  follows: 

(1)  Inspect  the  rivet  connections  between 
the  left  hand  and  right  hand  horizontal  tail 
bearing  fittings  and  the  lateral  skins  for  loose 
rivets.  If  loose  rivets  are  found,  before  further 
flight  replace  the  loose  rivets  in  accordance 
with  Domier  Service  Bulletin  No.  1110-3204, 
and 


(2)  Inspect  the  rear  fuselage  frame  10420 
and  the  comer  gusset  for  cracks.  If  cracks  are 
detected,  before  further  flight  repair  as 
follows: 

(i)  For  cracks  less  than  25mm  (.98  inch), 
stop  drill  the  crack  in  accordance  with 
Dornier  Service  Bulletin  No.  110-3204. 

(ii)  For  cracks  25mm  or  longer  (.98  inch  or 
more),  repair  the  airplane  in  accordance  with 
instructions  from  Domier  approved  by  the 
Manager,  Aircraft  Certification  Staff,  AEU- 
100. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Aircraft  Certification  Staff  AEU- 
100,  Europe,  Africa  and  Middle  East  Office, 
FAA,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium. 

All  persons  affected  by  this  directive 
may  obtain  a  copy  of  the  document 
referred  to  herein  upon  request  to 
Aircraft  Certification  Staff,  AEU-100, 
Europe,  Africa,  and  Middle  East  Office, 
FAA,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  or  Domier  GmbH, 
P.O.  Box  2160.  D-6000  Munchen  66, 
Federal  Republic  of  Germany;  or  may 
examine  this  document  at  the  FAA 
Office  of  the  Regional  Counsel,  Room 
1558,  601  East  12th  Street,  Kansas  City, 
Missouri  64106. 

Issued  in  Washington.  DC,  on  August  18, 
1988. 
Stephen  M.  Soffe, 

Acting  Director,  Office  of  Airworthiness. 
(FR  Doc.  88-19490  Filed  8-28-88;  8:45  am] 

BILUNG  COOE  49ia-13-M 


14  CFR  Part  39 
[Docket  No.  85-ASW-17] 

Airworthiness  Directives;  Sikorslcy 
Model  S-611^  S-61N,  S-61NM,  S-61R, 
S-61A,  and  S-61V  Series  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposed  to 
amend  an  existing  airworthiness 
directive  (AD)  which  requires  frequent 
inspections  of  certain  Sikorsky  Model- 
S-61  series  main  rotor  blades.  The 
proposal  would  increase  the  main  rotor 
(MR)  blade  eligibility  for  S-61  helicopter 
operators  who  are  involved  with 
external  load  operations.  The  proposed 
amendment  is  needed  to  provide  relief 
for  operators  who  may  have  MR  blades 
or  spares  that  are  presently  ineligible. 
DATES:  Comments  must  be  received  on 
or  before  September  28, 1988. 
ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Rules 


Docket,  Office  of  the  Regional  Counsel, 
FAA,  Southwest  Region.  Fort  Worth, 
Texas  76193-0007,  or  delivered  in 
duplicate  to:  Office  of  the  Regional 
Counsel,  FAA,  Southwest  Region,  Room 
158,  Building  3B,  4400  Blue  Mound  Road, 
Fort  Worth,  Texas.  Comments  must  be 
marked:  Docket  No.  85-ASW-17. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel.  FAA, 
Southwest  Region,  Room  158,  Building 
3B,  4400  Blue  Mound  Road,  Fort  Worth. 
Texas,  between  the  hours  of  8  a.m.  and 
4:30  p.m.  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  F.  Thompson,  Airframe  Branch. 
Boston  Aircraft  Certification  Office, 
Federal  Aviation  Administration,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803, 
telephone  (617)  273-7118. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  the  light  of  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  at  the  address  given 
above  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact,  concerned  with  the 
substance  of  the  proposed  AD.  will  be 
filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  85-ASW-17."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

The  FAA  is  proposing  to  further 
amend  Amendment  39-5129  (50  FR 
38506:  September  23, 1985),  AD  85-18-05. 
as  amended  by  Amendment  39-5525  (52 
FR  8582;  March  19, 1987),  AD  85-18- 
05R1,  which  currently  requires  frequent 
inspections  of  certain  Sikorsky  Model  S- 
61  series  main  rotor  blades.  After 
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issuing  Amendment  39-5129,  as 
amended  by  Amendment  39-5525,  the 
FAA  has  detennined,  based  on 
additional  information  from  the 
manufacturer  and  FAA  data  files,  that 
additional  MR  blades  should  also  be 
eligible  for  use  on  Sikorsky  Model  S-61 
series  helicopters  involved  in  frequent, 
heavy-lift  operations  under  Part  133 
external  load  operations.  This  proposed 
amendment  would  allow  use  of 
additional  eligible  MR  blades  by  listing 
additional  part  and  dash  numbers  for 
use  on  certain  models.  This  proposal  is 
relieving  in  natiu-e  and  imposes  no 
additional  burden. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  would  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federahsm 
Assessment. 

The  FAA  has  determined  that  this 
proposed  regulation  involves  about  12 
helicopters  engaged  in  Part  133  external 
cargo  operations  and  the  approximate 
cost  would  be  reduced  by  $250,000  for 
each  helicopter  by  allowing  use  of 
existing  main  rotor  blades.  Therefore,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  from  the 
Southwest  Region  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Adminisfration  proposes  to  amend 
§  39.19  of  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a],  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-M9. 
January  12, 1983):  and  14  CFR  11.89. 


§39.19    [Amended] 

2.  By  further  amending  Amendment 
39-5129  (50  FR  38506;  September  23. 
1985),  AD  85-18-05,  as  amended  by 
Amendment  39-5525  (52  FR  8582;  March 
19, 1987),  AD  85-1&-05R1,  by  revising 
paragraphs  (a)(l)(lii),  (a)(2)(ii),  (a)(2)(iii), 
(a)(2)(iv),  and  (a)(6);  and  by  adding  new 
paragraphs  (a)(l)(iv)  and  (a)(2)(v)  to 
read  as  follows: 

Sikorsky  Aircraft  •  *  * 

*  •         •         *         * 

(a)  *  *  * 

(1)  •  •  * 

(iii)  P/N'8  S61170-20201-055.  -056,  -058, 
-059,  -060,  -061,  -062,  -065,  and  -067. 

(iv)  P/N's  56117-20101-041,  -048,  -050, 
-051,  -054,  -055,  -056,  -057,  and  -058. 

(2)  *   *  * 

(ii)  P/N'8  S6115-20601-041,  -042.  -045,  -046, 
-047,  and  -048. 

(iii)  P/N'»  86188-15001-041,  and  -045. 

(iv)  P/N'8  61170-20201-054.  -055,  -056, 
-058,  -059.  -060,  -061,  -062,  -065,  and  -067. 

(v)  P/N"8  S6117-20101-041,  -046,  -050.  -051, 
-054.  -055,  -056,  -057,  and  -058. 

*  *         «         *         • 

(6)  The  following  blades  are  approved  for 
Model  S-61R  transport  category  helicopters 
operating  up  to  a  combined  aircraft  and  cargo 
gross  weight  of  19,500  pounds: 

(i)  P/N'8  86115-20501-041  and-042. 

(ii)  P/N'8  86115-20601-042.  and  -045 
through -048. 

(iii)  P/N's  86117-20101-041,  -050,  -051,  - 
054,  -056,  -057,  and  -058. 

(iv)  P/N's  861170-20201-055,  -056,  -058, 
through  -062,  -064,  -065.  and  -067. 

Issued  in  Washington,  DC,  on  August  18, 
1988. 

Stephen  M.  Soffe, 

Acting  Director,  Office  in  Airworthiness. 
(FR  Doc.  88-19491  Filed  8-26-88:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Permanent  Regulatory 
Program;  Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on 
Amendments  to  the  Kentucky 
Permanment  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

[nterior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSMRE  is  announcing  receipt 
of  proposed  amendments  to  the 
Kentucky  permanent  regulatory  program 
[hereinafter  referred  to  as  the  Kentucky 
program]  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendments 


are  intended  to  make  the 
Commonwealth's  regulations  consistent 
with  revised  regulations  contained  in  30 
CFR  Chapter  VII. 

This  notice  sets  forth  times  and 
locations  that  the  Kentucky  program  and 
the  proposed  amendments  will  be 
available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendments,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
September  28, 1988.  If  requested,  a 
public  hearing  on  the  proposed 
amendments  will  be  held  at  10:00  a.m, 
on  September  23, 1988;  requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4:00  p.m. 
on  September  13, 1988. 

ADDRESSES:  Written  comments  and 
requests  for  a  hearing  should  be  mailed 
or  hand  deliverd  to:  W.  Hord  Tipton. 
Director,  Lexington  Field  Office,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement.  340  Legion  Drive,  Suite  28, 
Lexington,  Kentucky  40504. 

Copies  of  the  Kentucky  program,  the 
proposed  amendments,  a  listing  of  any 
scheduled  public  meetings,  and  all 
comments  received  in  response  to  this 
notice  will  be  available  for  review  at  the 
OSMRE  Lexington  Field  Office  and  at 
the  Office  of  the  Department  for  Surface 
Mining  Reclamation  and  Enforcement 
listed  below,  during  normal  business 
hours,  Monday  through  Friday, 
excluding  holidays.  Each  requestor  may 
receive,  free  of  charge,  one  single  copy 
of  the  proposed  amendments  by 
contacting  the  OSMRE  Lexington  Field 
Office: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Lexington  Field 
Office,  340  Legion  Drive,  Suite  28, 
Lexington,  Kentucky  40504. 
Telephone:  (606)  233-7327 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Office,  Room  5315  A,  1100  "L" 
Street.  ^4W..  Washington.  DC  20240, 
Telephone:  (202)  343-5492 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Eastern  Field 
Operations.  Ten  Parkway  Center, 
Pittsburgh.  Pennsylvania  15220, 
Telephone:  (412)  937-2828 

Department  for  Surface  Mining 
Reclamation  and  Enforcement  #2 
Hudson  Hollow  Complex,  Frankfort. 
Kentucky  40601,  Telephone:  (502)  564- 
6940. 
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If  a  public  hearing  is  held,  its  location 
will  be:  The  Harley  Hotel,  2143  North 
Broadway,  Lexington,  Kentucky  40505. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  W.  Hord  Tipton,  director,  Lexington 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  340 
Legion  Drive,  Suite  28,  Lexington, 
Kentucky  40504;  Telephone:  (606)  233- 
7327. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Kentucky  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  May  18, 1982. 
Information  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  proposed 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Kentucky  program  can 
be  found  in  the  May  18, 1982,  Federal 
Register  (47  FR  21404-21435]. 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  in  30  CFR 
917.11,  917.15,  917.16  and  917.17. 

n.  Discussion  of  Amendments 

By  letter  dated  February  22, 1985, 
(Administrative  Record  No.  KY-622)  the 
Director,  OSMRE  notified  Kentucky  of 
State  regulations  that  must  be  amended 
to  be  consistent  with  revised  Federal 
regulations.  The  Director's  letter, 
pursuant  to  30  CFR  732.17,  identified  102 
changes  needed  in  the  Kentucky 
regulatory  program.  A  second  letter  from 
OSMRE  updating  the  status  of 
Kentucky's  regulatory  reform, 
(Administrative  Record  No.  KY-733) 
was  sent  to  Kentucky  on  April  7, 1987. 
This  letter  identified  46  changes,  from 
the  original  list  of  102,  that  had  not  been 
addressed  by  Kentucky. 

In  partial  response  to  the  second 
OSNiQlE  letter  Kentucky  submitted,  on 
July  15, 1988,  (Administrative  Record 
No.  KY-812)  proposed  program 
amendments  affecting  33  regulations 
contained  in  the  Kentucky  permanent 
regulatory  program.  The  proposed 
regulations  would  amend  the  following 
Kentucky  Administrative  Regulations 
(KAR). 

KAR  TiOe  405  Chapter  7— General  Provisions 
for  KAR  Title  40S  Chapters  « through  24 

7K)15  Documents  incorporated  by  reference 

7K)20  Definitions  and  abbreviations 

7:030  Applicability 

7:090  Hearings 

KAR  Title  405  Oiapter  8  Pennits 

B^OIO    General  provisions  for  permits 
8.-020    Coal  exploration 


8:050    Permits  for  special  categories  of 
mining 

KAR  Title  405  Chapter  10  Bond  and  Insurance 
Requirements 

10:010    General  requirements  for 

performance  bond •ndliabrWty  insurance 
10:020    Amount  and  duration  of  performance 

bond 
10:030    Types,  terms  and  conditions  of 

performance  bonds  and  liability 

insurance 
10:040    Procedures,  criteria  and  schedule  for 

release  of  performance  bond 
10:050    Bond  forfeiture 

KAR  Title  405  Chapter  16  PerfenMDca 
Standards  for  Surface  Mining  Activities 

16:010    General  provisions 

16:070    Water  quality  standards  and  effluent 

limitations 
16:080    Diversions 
16:100    PermaRent  and  temporary 

impoundments 
16:110    Surface  and  ground  water  monitoring 
16:120    Use  of  explosives 
16:150    Disposal  of  noncoal  mine  waste 
16:190    Backfilling  and  grading 

KAR  Title  405  Chapter  18  Performance 
Standards  for  Underground  Mining  Activities 

18:010    General  provisions 

18:070    Water  quality  standards  and  effluent 

limitations 
18:060    Diversions 
18:100    Permanent  and  temporary 

impoundments 
18:110    Surface  and  ground  water  monitoring 
18:120    Use  of  explosives 
18:150    Disposal  of  nonooal  mine  waste 
18:190    Backfilling  and  grading 

KAR  Title  405  Chapter  20  Special 
Perfonoance  Standards 

20:010    Coal  exploration 
20:060    Steep  slopes 

KAR  Title  405  Chapter  24  AwasihunitdMe 
for  Mining 

24:020    Petition  requirements 

24:030    Process  and  criteria  for  designating 

lands  unsuitable  for  surface  mining 

operations 
24:040    Areas  unsuitable  for  mining 

III.  Public  Comments  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSMRE  is  now 
seeking  comment  on  whctJuji  the 
amendments  proposed  by  KerftucVy 
satisfy  the  requirements  of  30  CFR 
732.15  for  the  approval  of  State  program 
amendments.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  inchMic 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Lexington  Field  Office. 


Lexington.  Kentucky,  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  further  information 
CONTACT"  by  the  close  of  business  on 
September  13, 1988.  If  no  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  OSMRE,  Lexington  Field  Office 
listed  under  "ADDRESSES"  by  contacting 
the  person  listed  under  "FOR  further 
INFORMATION  CONTACT."  All  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will 
posted  in  advance  in  the  Administrative 
Record.  A  written  summary  of  each 
public  meeting  will  be  made  a  part  of 
the  Administrative  Record. 

rv.  Procedural  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  sections  3,  4, 
7  and  8  of  Executive  Order  12291  for 
actions  directiy  related  to  approval  or 
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conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  0MB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  obtain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  917 

Coal  mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  August  15, 1988. 

Alfred  E.  Whitehouse, 

Acting  Assistant  Director.  Eastern  Field 
Operations. 

|FR  Doc.  88-19561  FUed  8-26-88;  a45  am) 

BILUNG  CODE  4310-01-M 

National  Park  Service 
36  CFR  Part  7 

Roclty  Mountain  National  Parte,  CO; 
Truclcing  Reguiations 

agency:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

summary:  The  National  Park  Service 
proposes  to  change  the  trucking 
regulations  in  Rocky  Mountain  National 
Park  since  the  new  fee  collection 
legislation  has  rendered  the  existing 
trucking  permit  fee  schedule  obsolete. 
The  proposed  rule  changes  would  still 
allow  the  Superintendent  to  issue 
permits  for  commercial  traucking  on 
park  roads  by  ranchers,  farmers  and 
business  concerns  located  in  the 
counties  of  Larimer,  Boulder  and  Grand, 
Colorado,  when  the  loads  originate  and 
terminate  in  these  counties.  This 
proposed  rule  will  also  revise  the  fee 
schedule  and  the  permit  conditions. 
With  these  proposed  changes  in  place, 
the  park  staff  will  be  able  to  more 
effectively  manage  the  truck  traffic  on 
park  roads.  Effects  of  the  proposed  rules 
are  expected  to  be  minimal. 


DATE:  Written  comments  will  be 
accepted  through  September  28, 1988. 

ADDRESS:  Comments  should  be 
addressed  to:  Mr.  James  B.  Thompson, 
Superintendent,  Rocky  Mountain 
National  Park,  Estes  Park,  CO  80517. 

FOR  FURTHER  INFORMATION  CONTACr. 

David  I.  Essex,  Chief  Park  Ranger, 
Rocky  Mountain  National  Park,  Estes 
Park.  CO  80517.  Phone  (303)  586-2371. 

SUPPLEMENTARY  INFORMATION:  . 

Background 

The  existing  National  Park  Service 
(NPS)  special  regulations  that  pertain  to 
trucking  in  Rocky  Mountain  National 
Park  are  codified  at  36  CFR  7.7(b)  and 
(e).  They  allow  the  Superintendent  to 
issue  permits  for  trucks  on  park  roads, 
as  long  as  they  originate  and  terminate 
within  the  three  counties  (Grand, 
Larimer,  and  Boulder)  that  surround 
Rocky  Mountain  National  Park. 

The  original  intent  of  the  trucking 
regulations  was  to  abide  by  agreements 
reached  with  the  State  of  Colorado 
years  ago  when  Trail  Ridge  Road  was 
constructed,  to  permit  trucking  on  park 
roads  by  ranchers,  farmers  and  business 
concerns  located  in  the  three  counties 
surrounding  the  park.  In  recent  years  the 
number  of  trucking  permits  issued  under 
this  regulation  has  decreased 
considerably.  Because  of  the  advent  of 
the  new  fee  legislation  which  has 
rendered  the  present  trucking  permit  fee 
schedule  obsolete,  and  the  low  numbers 
of  trucking  permit  issued,  the  NPS 
proposes  that  a  more  accurate  and 
simplified  schedule  of  fees  for  these 
permits  be  charged. 

Public  Participation 

The  policy  of  the  National  Park 
Service  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 
proposed  rule  to  the  address  noted  at 
the  beginning  of  this  rulemaking. 

Drafting  Information 

The  primary  authors  of  these 
regulations  are  David  Essex,  Chief  Park 
Ranger,  and  Ronald  S.  Maitland,  Visitor 
Protection  Specialist,  both  of  Rocky 
Mountain  National  Park. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
5501  et  seq. 


Compliance  With  Other  Laws 

The  Department  of  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
(February  19, 1981),  46  FR  13193,  and 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Felxibility  Act  (5 
U.S.C.  601  et  seq.].  The  economic  effects 
of  this  rulemaking  are  local  in  nature 
and  negligible  in  scope.  The  National 
Park  Service  has  determined  that  his 
rulemaking  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment,  health,  and  safety  because 
it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it; 

(b)  Introduce  noncompatible  uses 
which  might  compromise  the  nature  and 
characteriistics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this 
proposed  rulemaking  is  categorically 
excluded  from  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  by 
Departmental  regulations  in  516  DM  6 
(49  FR  21438).  As  such,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared. 

List  of  Subjects  in  36  CFR  Part  7 

National  Parks:  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  Chapter  I  as 
follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3,  9a,  462(k):  |  7.96 
also  issued  under  DC  Code  8-137  (1981)  and 
DC  Code  40-721  (1981). 

2.  In  §  7.7,  by  removing  paragraph  (e), 
redesignating  paragraph  (f)  as  paragraph 
(e)  and  revising  paragraph  (b)  to  read  as 
follows: 

S7.7    Rocky  Mountain  National  Parli. 

***** 

(b)  Trucking  permits.  (1)  The 
supreintendent  may  issue  a  permit  for 
trucking  on  park  roads  when  the  loads 
carried  originate  and  terminate  in 
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counties  of  Larimer,  Boulder,  and  Grand, 
Colorado. 

(2)  The  fee  charged  for  such  trucking 
over  Trail-Ridge  Road  is  the  same  as  the 
single-visit  entrance  fee  for  a  private 
passenger  vehicle.  A  trucking  permit  is 
valid  for  one  round-trip,  provided  such 
trip  is  made  in  one  day,  otherwise  the 
permit  is  valid  for  a  one-way  trip. 

(3)  The  fee  provided  in  this  paragraph 
also  applies  to  a  special  emergency 
trucking  permit  issued  pursuant  to 

§  5.6(b)  of  this  chapter. 


Susan  Recce, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Date:  }une  24. 198& 
[FR  Doc.  88-19527  Filed  8-28-^;  8:45  am] 

BlUJNa  CODE  4310-70-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearir)gs  and 
Investigations,  committee  meetings,  ager>cy 
dedsiorfs  and  rulings,  delegations  of 
authority,  filir^  of  petitions  and 
applicatior^  and  agervry  statements  of 
organization  arxj  functions  are  examples 
of  documents  appearing  In  ttws  section. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Research  Service 
National  Art>oretum  Advisory  Council 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L  92-463.  86  Stat.  {770-776),  the 
Agricultural  Research  Service 
announces  the  following  meeting: 

Name:  National  Arboretum  Advisory 
Council. 

Date:  October  24-25, 1988.  • 

Time: 
8:30  a.m.-4:30  p.m.,  October  24. 
8:30  a.m.-3:30  p.m.,  October  25. 

Place:  U.S.  National  Arboretum,  3501 
New  York  Avenue,  NE.,  Washington, 
DC. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting 
as  time  and  space  permits. 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
meeting  with  the  contact  person  below. 

Purpose:  To  review  progress  of 
National  Arboretum  relating  to 
Congressional  mandate  of  research  and 
education  concerning  trees  and  plant 
life.  The  Council  submits  its 
recommendations  to  the  Secretary  of 
Agricidture. 

Contact  Person:  Howard  J.  Brooks, 
Executive  Secretary,  National 
Arboretum  Advisory  Council,  Room  234 
Bg-«)5.  BARC-W,  Beltsville,  MD  20705. 
Telephone:  AC  301/344-3912. 

Done  at  Beltsville,  Maryland,  this  15th  day 
of  August  1988. 
Howard  ].  Brtmks, 

Executive  Secretary.  National  Arboretum 

Advisory  Council. 

[FR  Doc.  88-19518  Filed  8-26-88:  8:45  am) 

WUJNQCODE  S410-03-M 


Farmers  Home  Administration 

Credit  Report  Fees 

agency:  Farmers  Home  Administration, 
USDA. 

action:  Notice. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  announces  that 
the  nonrefundable  commercial  credit 
report  fee  of  $31  is  being  increased  to 
$40.  This  increase  is  necessary  due  to 
the  cost  to  the  Agency  in  obtaining  this 
report.  The  nonrefundable  commercial 
credit  report  fee  can  be  found  in  FmHA 
Instruction  1910-C  (available  in  any 
FmHA  field  office). 

EFFECTIVE  DATE:  August  29, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  R.  McCracken,  Senior  Loan 
Officer,  Single  Family  Housing 
Processing  Division,  Fanners  Home 
Administration,  USDA,  Room  5346, 
South  Agriculture  Building,  14th  and 
Independence  Avenue,  SW^ 
Washington,  DC  20250,  Telephone  202- 
382-1486. 

SUPPLEMENTARY  INFORMATION:  The 

Catalog  of  Federal  Domestic  Assistance 
programs  affected  by  this  notice  are: 

10.405    Farm  Labor  Housing  Loans  and 

Grants 
10.410    Low-Income  Housing  Loans  (Section 

502  Rural  Housing  Loans) 
10.415    Rural  Rental  Housing  Loans 

10.418  Water  and  Waste  Disposal  Systems 
for  Rural  Communities 

10.419  Watershed  Protection  and  Flood 
Prevention  Loans 

10.423    Community  Facilities  Loans 

Date:  June  24, 1988. 
Michael  C  WiUdnson, 

Acting  Administrator,  Farmers  Home 

Administration. 

(FR  Doc.  88-19571  Filed  8-26-88;  8:45  am) 

MLUNO  CODE  S410-07-« 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

Export  Trade  Certificate  of  Review; 
Abreu  de  la  Mota  and  Associates 
Intemationai,  Inc.  (ADLM) 

AGENCY:  International  Trade 
Administration,  Commerce. 

action:  Revocation  of  Export  Trade 
Certificate  of  Review  No.  86-00006. 


summary:  The  Department  of 
Commerce  had  issued  an  export  trade 
certificate  of  review  to  Abreu  de  la 
Mota  and  Associates  Intemationai,  Inc. 
(ADLM).  Because  the  certificate  holder 
has  failed  to  file  an  annual  report  as 
required  by  law,  the  Department  is 
revoking  the  certificate.  This  notice 
summarizes  the  notification  letter  sent 
to  ADLM. 
FOR  FURTHER  INFORMATION  CONTACT: 

George  Muller,  Acting  Director,  Office  of 
Export  Trading  Company  Affairs, 
Intemationai  Trade  Administration, 
202/377-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (15  U.S.C.  4011-4021) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
("the  Regulations")  are  found  at  15  CFR 
Part  325.  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on 
November  17. 1986.  to  ADLM 
(application  no.  86-00006). 

A  certificate  holder  is  required  by  law 
(section  308  of  the  Act,  15  U.S.C.  4018)  to 
submit  to  the  Department  of  Commerce 
annual  reports  that  update  financial  and 
other  information  relating  to  business 
activities  covered  by  its  certificate.  The 
annual  report  is  due  within  45  days  after 
the  anniversary  date  of  the  issuance  of 
the  certificate  of  review  (§  325.14(b)  of 
the  Regulations).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation  (§S  325.10(a)  and 
325.14(c)  of  the  Regulations). 

On  November  6. 1987,  the  Department 
of  Commerce  sent  to  ADLM  a  letter 
containing  annual  report  questions  with 
a  reminder  that  its  annual  report  was 
due  on  January  1, 1988.  Additional 
reminders  were  sent  on  January  15  and 
on  January  26. 1988.  The  Department  has 
received  no  response  from  ADLM  to  any 
of  these  letters. 

On  May  4. 1988.  and  in  accordance 
with  §  325.10(c)(1)  of  the  Regulations, 
the  Department  sent  a  letter  by  certified 
mail  to  notify  ADLM  that  the 
Department  was  formally  initiating  the 
process  to  revoke  its  certificate  for  its 
failure  to  file  an  annual  report.  In 
addition,  a  summary  of  these  letters 
allowing  ADLM  thirty  days  to  respond 
was  published  in  the  Federal  Register  on 
May  11, 1988  (53  FR  16755).  Pursuant  to 
§325.10(c)(2)  of  the  Regulations  (15  CFR 
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325.10{c](2]),  the  Department  considers 
the  failure  of  AOLM  to  be  an  admission 
of  the  statements  contained  in  the 
notification  letter. 

The  Department  has  determined  to 
revoke  the  certificate  issued  to  ADLM 
for  its  failure  to  file  an  annual  report. 
The  Department  has  sent  a  letter,  dated 
August  23.  to  notify  ADLM  of  its 
determination.  The  revocation  is 
effective  thirty  days  from  the  date  of 
publication  of  this  notice.  Any  person 
aggrieved  by  such  decision  may  appeal 
to  an  appropriate  U.S.  district  court 
within  30  days  from  the  date  on  which 
this  notice  is  published  in  the  Federal 
Register  (§  325.11  of  the  Regulations.  15 
CFR  325.11). 

Date:  August  23, 1988. 
George  Muller, 

Acting  Director,  Office  of  Export  Trading 

Company  Affairs. 

[FR  Doc.  88-19537  Filed  8-26-88:  8:45  am] 

BtUMG  CODE  SS10-0R-M 


[Application  #  88-00006] 

Export  Trade  Certificate  of  Review; 
Global  Marketing  Associates,  Inc. 

agency:  International  Trade 
Administration.  Commerce. 
ACTION:  Notice  of  issuance  of  an  export 
trade  certificate  of  review. 

summary:  The  Department  of 
Commerce  has  issued  an  export  trade 
certificate  of  review  to  Global 
Marketing  Associates,  Inc.  This  notice 
summarizes  the  conduct  for  which 
certification  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  E.  Stiner.  Director.  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration.  202-377-5131. 
This  is  not  a  toU-fi'ee  number. 

SUPPLEMENTARY  INFORMATION:  Title  III 

of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
are  found  at  15  CFR  Part  325  (50  FR  1804, 
January  11. 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b).  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Under  Section  305(a)  of 
the  Act  and  15  CFR  325.11(a).  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 


Description  of  Certified  Conduct 

Export  Trade 

X-ray  and  electro-medical  equipment, 
surgical  and  medical  instruments, 
surgical  appliances  and  medical 
supplies,  dental  equipment  and  supplies 
("surgical  and  medical  products"). 

Export  Trade  Facilitation  Services  (as 
They  Relate  to  the  Export  of  Products) 

Marketing,  selling,  brokering, 
consulting,  international  market 
research,  advertising  and  sales 
promotion,  product  research  and  design, 
cooperative  bidding,  consolidation  of 
shipments,  export  financing  and 
insurance. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Conunonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

To  engage  in  Export  Trade  in  the 
Export  Markets,  Global  is  certified  to: 

(1)  Enter  into  exclusive  agreements, 
each  with  a  single  supplier  of  surgical 
and  medical  products  and  each  entered 
into  independently  of  agreements  with 
other  suppliers,  wherein: 

(a)  Global  agrees  to  locate  customers 
for  the  supplier's  surgical  and  medical 
products  in  the  Export  Markets;  and 

(b)  The  supplier  agrees,  for  a  specific 
transaction  or  for  a  specified  period  not 
to  exceed  three  (3)  years,  not  to  sell  into 
the  Export  Markets  or  to  specific 
customers  in  the  Export  Markets  except 
through  Global. 

(2)  On  the  basis  of  agreements  with 
suppliers  or  customers  in  the  Export 
Markets,  provide  or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services.  In  such  agreements.  Global 
may  require  customers  in  the  Export 
Markets  not  to  purchase  surgical  and 
medical  equipment  fitim  Global's 
suppliers  except  through  Global. 

(3)  Provide  to  suppliers  on  an 
individual  basis  information  on  specific 
solicitations  (including  price,  quantity, 
specifications,  and  other  terms)  by 
customers  in  the  Export  Markets  for 
bids  to  supply  surgical  and  medical 
products. 

(4)  Provide  *o  each  supplier  on  an 
individual  basi.- 

(a)  Information  that  is  already 
generally  available  to  the  trade  or 
public; 


(b)  Information  that  is  specific  to  the 
Export  Markets  or  to  a  particular  Export 
Market  including,  but  not  limited  to. 
reports  and  forecasts  of  sales,  prices, 
terms,  customer  needs,  selling  strategies, 
and  product  specifications  by 
geographic  area  and  by  individual 
customers  in  the  Export  Markets; 

(c)  Information  on  expenses  specific 
to  exporting  to  the  Export  Markets  or  to 
a  particular  Export  Market  [such  as 
ocean  freight,  inland  freight  to  the 
terminal  or  port,  storage,  wharfage  and 
handling  charges,  insurance  agents' 
commissions,  export  sales 
documentation  and  service,  and  export 
sales  fmancing); 

(d)  Information  on  U.S.  and  foreign 
legislation  and  regulation  affecting  sales 
to  the  Export  Markets  or  to  a  particular 
Export  Market;  and 

(e)  Information  on  Global's  activities 
in  the  Export  Markets  or  in  any 
particular  Export  Market  on  the 
supplier's  behalf,  including,  but  not 
limited  to,  customers,  con.plaints  and 
quality  problems,  visits  by  customers, 
reports  by  foreign  sales  representatives, 
and  other  matters  concerning  the 
agreement  between  Global  and  the 
supplier. 

(5)  Assemble,  through  agreements 
with  suppliers  of  complementary 
surgical  and  medical  products,  a 
responsive  bid  to  each  sohcitation  by 
customers  in  the  Export  Markets  and,  in 
so  doing,  set  a  single  price  and  other 
terms  of  sale,  including  servicing  of 
surgical  and  medical  products. 

A  copy  of  this  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 

Date:  August  23, 1988. 
George  Muller, 

Acting  Director,  Office  of  Export  Trading 

Company  Affairs. 

(FR.  Doa  88-19538  Filed  8-26-88;  8:45  am] 

BIUJNO  CODE  3B10-IM-H 


[Application  If  88-00007] 

Export  Trade  Certificate  of  Review; 
Hammerl-Davis  International,  Inc. 
("HDI") 

agency:  International  Trade 
Administration,  Commerce. 
action:  Notice  of  issuance  of  an  Export 
Trade  Certificate  of  Review. 

SUMMARY:  The  Department  of 
Commerce  has  issued  an  export  trade 
certificate  of  review  to  Hammerl-Davis 
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International,  Inc.  ("HDI").  This  notice 
summarizes  the  conduct  for  which 
certiHcation  has  been  granted. 

FOR  FURTHEIt  MPORMATION  CONTACT: 
George  Muller.  Acting  Director,  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration, 
202-377-5131.  This  is  not  a  toll-free 
number. 

SUPPtEMENTARY  MFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
are  found  at  15  CFR  Part  325  (50  FR 1804. 
January  11. 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

All  industrial  and  consumer  products. 

Export  Trade  Facilitation  Services  (as 
they  relate  to  the  export  of  goods  and 
services) 

Export  management,  including, 
evaluating  product  market  potential, 
selecting  country  markets,  consulting, 
developing  and  implementing  export 
business  plans,  and  assisting  clients  in 
introducing  products  into  new  export 
markets  or  developing  new  approaches 
for  existing  markets;  and  taking  title  to 
goods. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

HDI  may: 

1.  Act  as  an  agent  or  representative 
for  the  export  of  the  Products  of 
individual  clients; 


2.  Take  possession  of  Products  in  the 
export  of  Products  of  individual  clients; 
and 

3.  Export  the  Products  of  several 
clients  in  the  same  industry  on  a  one-on- 
one  basis. 

A  copy  of  the  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Conmierce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230. 

George  MuUer. 

Acting  Director,  Office  of  Export  Trading 

Company  Affairs. 

[FR  Doc.  88-19539  Filed  8-26-88;  8:45  am| 

BILUNQ  COOE  3510-OR-M 


Minorfty  Business  Development 
Agency 

Business  Development  Center 
Applications;  ljjbl>ock/Midland- 
Odessa,TX 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  12  months  is  estimated  at  $194,118 
for  the  project  performance  of  January  1. 
1989  to  December  31. 1989.  The  MBDC 
will  operate  in  the  Lubbock/Midland- 
Odessa.  Texas.  Standard  Metropolitan 
Statistical  Area  (SMSA).  The  first  year 
cost  for  the  MBDC  will  consist  of 
$165,000  in  Federal  Funds  and  a 
minimum  of  $29,118  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coodinate  and  broker 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and  firms; 
offer  them  a  full  range  of  management 


and  technical  assistance;  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
receipt  of  applications  is  October  1, 
1988.  Applications  must  be  postmarked 
on  or  before  October  1, 1988. 

ADDRESS:  Dallas  Regional  Office, 
Minority  Business  Development  Agency, 
U.S.  Department  of  Commerce,  1100 
Commerce,  Room  7B23,  Dallas,  Texas 
75242-0790,  (214)  767-8001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deselene  Crenshaw,  Business 
Development  Clerk,  Dallas  Regional 
Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

A  pre-bid  conference  will  be  held  in 
Dallas  on  September  16, 1988  at  1:00 
p.m.  Conference  site  information  may  be 
obtained  by  contacting  the  individual 
designated  above. 

Additional  RFAs  will  be  available  at 
the  conference  site. 
Melda  Cabrera. 
Regional  Director.  Dallas  Regional  Office. 

Date:  August  23, 1988. 

Project  SpecificatioD* 
Project  Indentification 

1.  Program  Number  and  Title:  11.800 
Minority  Business  Development. 

2.  Project  Name:  Lubbock/Midland- 
Odessa.  Texas  (Geographic  Area  or 
SMSA)  MBDC. 

3.  Project  Identification  Number  06- 
10-89006-01. 


Budget  Period  Dtiration 

1.  Budget  Period  (Check  One):  First 
Second Third 

2.  Start  Date:  January  1, 1989. 

3.  End  Date:  December  31, 1988. 

Project  Cost 

1.  Required  Federal  Funding  Level: 
$165,000.00. 

2.  Minimum  Non-Federal 
Contribution:  $29,118.00. 

3.  Total  Project  Cost:  $194,118.00. 

Project  Minimum  Performance  Goal 
Levels 

1.  Combined  Financial  Package  and 
Procurement  Minimum  Goal  Level: 
$10,670,000.00. 

2.  Billable  SM&TA  Minimum  Goal 
Level:  $100,000.00. 

3.  Number  of  Clients  Minimum  Goal 
Level:  $80. 

Other  Project  Specifications 

1.  Closing  Date  for  Submission  of  this 
Application:  October  1, 1988. 

2.  Geographic  Specifications:  The 
Minority  Business  Development  Center 
shall  offer  assistemce  in  the  geographic 
area  of:  Lubbock/Midland  Odessa, 
Texas. 

3.  Eligiblity  Criteria:  There  are  no 
eligibility  restrictions  for  this  project. 
Eligible  applicants  may  include 
individuals,  non-profit  organizations, 
for-profit  firms,  local  and  state 
governments,  American  Indian  tribes 
and  educational  institutions. 

4.  Budget  Period:  The  competitive 
aware  period  will  be  for  approximately 
three  (3)  years  consisting  of  three  (3) 
separate  budget  periods.  Performance 
evaluations  will  be  conducted,  and 
funding  levels  will  be  established  for 
each  of  three  (3)  budget  periods.  The 
MBDC  will  receive  continued  funding, 
after  the  initial  competitive  year,  at  Ae 
discretion  of  MBDA  based  upon  the 
availability  of  funds,  the  MBDC's 
performance  and  Agency  priorities. 

(FR  Doc.  8»-19536  Filed  8-26-68;  8:45  am] 

BILUNG  CODE  3S10-21-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Revised  Charter;  Strategic  Defense 
Initiative  Organization  Advisory 
Committee 

aqency:  Revised  Charter  of  the 
Strategic  Defense  Initiative 
Organization  Advisory  Committee. 
summary:  Under  the  provisions  of  Pub. 
L  92-463,  "Federal  Advisory  Committee 
Act,"  notice  is  hereby  given  that  the 
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Strategic  Defense  Initiative 
Organization  has  been  determined  to  be 
in  the  public  interest  and  has  been 
rechartered,  effective  August  18, 1988. 
The  new  charter  reflects  the 
incorporation  of  a  provision  to  allow  the 
establishment  of  subcommittees  which 
will  function  under  the  principal 
committee. 

The  Strategic  Defense  Initiative 
Organization  Advisory  Committee 
provides  expert,  senior-level  advice  to 
the  Director,  SDIO  and  other  key 
officials  in  the  Department  of  Defense 
on  aU  matters  relating  to  the  Strategic 
Defense  Initiative  research  and 
technology  program,  to  include, 
technical  content,  program  emphasis, 
and  schedules.  The  ultimate  goal  of  the 
SDI  is  to  determine  the  feasibility  of 
eliminating  the  threat  posed  by  nuclear 
ballistic  missiles  and  increasing  the 
contribution  of  defensive  systems  to 
United  States  and  allied  nations 
security. 

August  24, 1988. 
Linda  M.  Byniim, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  88-19568  Filed  8-2&-88;  8:45  am] 

BtUMQ  CODE  niO-01-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

August  22. 19e& 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Munitions 
Effectiveness  will  meet  on  5-6  October 
1988  &om  8:00  a.m.  to  5:00  p.m.  at  the 
Pentagon,  Washington,  DC  20330-5430. 

The  purposes  of  this  meeting  are  to 
assess  the  changes  in  the  threat  over  the 
past  ten  years  and  to  study  how  to  take 
full  advantage  of  potential 
improvements  in  mimitions  that  were 
not  possible  ten  years  ago.  This  meeting 
will  involve  discussions  of  classified 
defense  matters  listed  in  section  552b(c] 
of  Title  5,  United  States  Code, 
specifically  subparagraph  (1)  thereof, 
and  accordingly  will  be  closed  to  the 
public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 
Patsy  I.  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc  88-19505  Filed  8-26-88;  8:45  am] 

BILUNQ  CODE  t91(M>1-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Final  Consent  Order  With  Texaco,  Inc. 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Final  action  on  proposed 
consent  order. 

summary:  The  Administrator  of  the 
Economic  Regulatory  Administration 
(ERA)  has  determined  that  a  proposed 
Consent  Order  between  the  Department 
of  Energy  (DOE)  and  Texaco,  Inc. 
(Texaco)  shall  be  made  final  as 
proposed.  The  Consent  Order  resolves, 
with  certain  exceptions,  matters  relating 
to  Texaco's  comphance  with  the  federal 
petroleum  price  and  allocation 
regulations  for  the  period  January  1, 
1973  through  January  27, 1981.  To 
resolve  these  matters,  Texaco  will  pay 
the  sum  of  $1.25  billion,  plus  interest 
from  the  effective  date  of  this  Consent 
Order.  Persons  claiming  to  have  been 
harmed  by  Texaco's  alleged  overcharges 
will  be  able  to  present  their  claims  for 
refunds  in  an  administrative  proceeding 
before  the  DOE's  Office  of  Hearings  and 
Appeals  (OHA). 

In  addition  to  settling  Texaco's 
possible  liability  for  violations  arising 
out  of  Texaco's  sales  of  crude  oil  and 
refined  products,  the  Consent  Order 
incorporates  a  resolution  of  Texaco's 
alleged  deficiency  in  the  Injection  Well 
Litigation  Escrow  Account  [Escrow 
Account)  maintained  by  the  court  in  In 
Re:  The  Department  of  Energy  Stripper 
Well  Exemption  Litigation,  M.D.L  378 
(D.  Kan.)  [Stripper  Well).  After  the  entry 
of  an  A^ed  Judgment  and  Order, 
attached  to  the  Consent  Order  as 
Exhibit  A,  Texaco  will  deposit  $52 
million  into  the  Escrow  Account  which 
will  be  disposed  of  pursuant  to  the  Final 
Settlement  Agreement  in  the  Stripper 
Well  litigation.  The  Final  Settlement 
Agreement  was  approved  by  the  district 
court  on  July  7, 1986. 

The  decision  to  make  the  Texaco 
Consent  Order  final  was  made  after  a 
full  review  of  written  comments  from 
the  public  and  the  oral  testimony 
received  in  a  public  hearing  conducted 
on  May  31, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  M.  Geier,  Economic  Regulatory 
Administration,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
(202)  586-6727. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 
n.  Comments 

III.  Analysis  of  Comments 

IV.  Decision 
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I.  Introduction 

On  April  27. 1988.  ERA  issued  a  notice 
announcing  a  proposed  Consent  Order 
between  DOE  and  Texaco  which,  with 
certain  exceptions,  would  resolve 
matters  relating  to  Texaco's  compliance 
with  federal  petroleum  price  and 
allocation  regulations  for  the  period 
from  January  1. 1973  through  January  27. 
1981.  53  FR 15106  (April  27. 1988).  The 
proposed  Consent  oiider.  which  requires 
Texaco  to  pay  DOE  $1.25  billion,  plus 
interest  is  for  the  settlement  of  Texaco's 
maximum  potential  liabihty  of 
approximately  $2,174  billion  which 
includes  interest  on  alleged  overcharges. 
Under  the  terms  of  the  Consent  Order. 
Texaco  will  pay  this  sum  in  the 
following  manner  Within  30  days  of  the 
effective  date  of  the  Consent  Order. 
Texaco  will  pay  $348  million  to  DOE. 
Texaco  will  make  a  second  payment  to 
DOE  of  $190  million,  plus  interest 
accrued  on  unpaid  balances  from  the 
effective  date  of  the  Consent  Order, 
within  18  months  after  the  Consent 
Order  becomes  final.  Beginning  one  year 
thereafter.  Texaco  will  make  four  equal 
annual  installments  of  $185  million,  plus 
accrued  interest  In  addition  to  the 
foregoing  payments.  Texaco  will  pay  $52 
miUion  to  settle  a  dispute  between  DOE 
and  Texaco  regarding  alleged 
deficiencies  in  Texaco's  payments  into 
the  Escrow  Account  in  the  Stripper  Well 
litigation.  The  issue  of  Texaco's 
deHciency  in  that  litigation  will  be 
resolved  by  the  submission  of  an  Agreed 
Judgment  and  Order  to  the  Kansas 
district  court  for  approval  within  25 
days  of  the  effective  date  of  the  Consent 
Order. » 

The  April  27  notice  provided  in  detail 
the  bases  for  ERA's  preliminary  view 
that  the  settlement  was  favorable  to  the 
government  and  in  the  public  interest 
The  notice  solicited  written  comments 
from  the  public  relating  to  the  terms  and 
conditions  of  the  settlement  and 
whether  the  settlement  should  be  made 
final.  The  notice  is  also  announced  a 
public  hearing  for  the  purpose  of 
receiving  oral  presentations  on  the 
settlement  The  hearing  was  held  on 
May  31. 1988  at  the  headquarters  of  DOE 
in  Washington.  DC. 

II.  ComnMots  Received 

ERA  receivd  six  written  comments 
and  four  oral  presentations  were  made 
at  the  May  31. 1988  public  hearing.  All  of 
the  written  and  oral  comments  were 
considered  in  making  the  decision  as  to 


■  Texaco  will  deposit  $52  million  in  the  Eicraw 
Account  within  5  buiineu  days  after  the  entry  of 
the  Agreed  Judgment. 


whether  the  proposed  Consent  Order 
should  be  made  final. 

The  written  and  oral  comments 
addressed  a  number  of  subject 
categories.  Comments  from  the 
following  groups  addressed  certain 
provisions  of  the  Consent  Order  and  the 
ultimate  disposition  or  distribution  of 
the  Texaco  settlement  funds: 

A  joint  comment  from  the  following 
States  and  Territories  and  the  Attorneys 
General  of  four  states: 

Alabama.  California.  Connecticut 
Idaho.  Indiana.  Maryland.  Michigan. 
Mississippi,  Montana.  Ohio.  South 
Dakota.  Vermont  Wisconsin  and 
Wyoming; 

Hawaii.  Ol^is.  Kansas.  Nebraska. 
Nevada.  North  Carolina,  Guam  and 
the  Vir^  Islands; 

Delaware,  Iowa.  Louisiana.  North 
Dakota.  Rhode  Island  and  West 
Virginia;  and  the 

Attorney  General  of  Illinois;  Attorney 
General  of  Oregon;  Attorney  General 
of  Pennsylvania;  and  the  Attorney 
General  of  CaUfomia  (collectively 
referred  to  herein  as  "the  States"). 
A  group  comprised  of  the  following 

utilities,  transporters  and 

manufacturers: 

Consolidated  Edison  Company  of  New 
York.  Long  Island  Lighting  Company. 
Orange  and  Rockland  Utilities.  Inc., 
Pacific  Gas  and  Electric  Company, 
San  Diego  Gas  and  Electric  Company. 
Southern  CaUfomia  Edison  Company; 
Daiichi  Chuo  Kisen  Kaisha.  Flota 
Mercante  Grancolombiana  SA.. 
Globe  Trade  and  Transport  Company, 
Ltd.,  Island  Navigation  Corporation 
(Ship  Management)  Ltd.,  Japan  Line, 
Ltd.,  Kawasaki  Kisen  Kaisha,  Mitsui 
O.SJC.  Lines,  Ltd.,  n.v.  Bocimar,  s.a.. 
Nippon  Yusen  Kaisha.  The  Sanko 
Steamship  Co.,  Ltd.,  Shinwa  Kaiun 
Kaisha.  Ltd..  Showa  Line  Ltd.,  Star 
Shipping  A/S,  Yamashita-Shinnihon 
Steamship  Co.,  Ltd.;  Champion 
International  Corporation.  Federal 
Paperboard  Company.  Inc.. 
International  Paper  Company,  and 
Weyerhauser  Company  (all  of  which 
are  collectively  referred  to  herein  as 
"Utilities"); 

Texaco  Marketers  Group. 

Two  other  comments  addressed  only 
the  question  of  the  distribution  or 
disposition  of  the  Texaco  settlement 
fimds: 

Energy  Refunds,  Inc.  ("ERI") 
National  Association  of  Texaco 

Wholesalers  ("NATW") 

One  comment  was  received  from  an 
individual,  Mr.  John  R.  Lynch,  which 
addressed  both  the  provisions  of  the 


Consent  Order  and  the  adequacy  of  the 
overall  settlement 

One  comment  received  frt>m  the 
Louisiana  Land  &  Exploration  Company 
(LLE),  addressed  the  adequacy  of  tlie 
proposed  Consent  Order  and  the  April 
27  Notice  of  the  Proposed  Consent 
Order. 

ni.  Analysis  of  Comments 

The  April  27  notice  solicited  %vritten 
comments  and  provided  for  a  public 
hearing  to  enable  the  ERA  to  receive 
information  from  the  public  relevant  to 
the  decision  whether  the  proposed 
Consent  Order  should  be  finalized  as 
proposed,  modified  or  rejected.  To 
ensure  public  understanding  of  the  basis 
for  the  proposed  settlement,  the  April  27 
notice  provided  information  regarding 
Texaco's  overcharge  liability  and  the 
consideration  that  went  into  the 
government's  preliminary  agreement 
with  the  proposed  terms.  This  settlement 
information  enabled  the  public  to 
address  more  specifically  the  areas  in 
which  questions  or  concerns  may  have 
existed. 

A.  Terms  of  the  Consent  Order 

A  nimiber  of  comments  addressed 
specific  provisions  of  the  proposed 
Consent  Order.  The  Texaco  Marketers 
Group  stressed  the  importance  of  the 
Consent  Order  provision  requiring 
Texaco  to  preserve  customer  lists  and 
volumes  for  use  in  conjunction  with  the 
Subpart  V  refund  proceeding.  The 
Consent  Order  at  Paragraph  601 
specifically  requires  Texaco  to  retain  its 
records  which  show  customer  identity 
and  volumetric  purchase  information, 
and  to  provide  such  information  to  DOE 
upon  request  The  States'  comment 
inquired  whether  paragraph  501(c)  of  the 
proposed  Consent  Order,  which 
excludes  Texaco's  rights  concerning 
claims  under  10  CFR  Part  205,  Subpart  V 
("Subpart  V")  from  the  coverage  of  the 
Consent  Order,  affects  Texaco's  waiver 
and  release  of  claims  to  crude  oil  funds 
as  set  forth  in  the  Final  Settlement 
Agreement  in  the  Stripper  Well 
litigation.  This  issue  is  covered  by 
paragraph  501(b)  of  the  proposed 
Consent  Order  which  states  that  the 
settlement  does  not  affect  Texaco's 
"rights  or  obligations"  under  the  Final 
Settlement  Agreement  except  for  a 
provision  not  germane  to  the  States' 
comment. 

The  comment  filed  by  Mr.  Lynch 
objected  to  the  failure  of  the  government 
to  require  interest  on  the  Texaco's 
installment  payments.  This  is  not 
correct.  Paragraph  404  of  the  Consent 
Order  required  Texaco  to  pay  interest  at 
the  rate  of  8.85%  on  all  unpaid  balances 
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and  to  include  such  accrued  interest  in 
its  payments.  [The  rate  of  8.85%  per 
annum  was  the  average  of  recent  prime 
rates  as  reported  by  the  Federal  Reserve 
for  the  first  calendar  quarter  of  1988, 
within  which  the  Consent  Order  was 
executed.) 

The  States  questioned  whether  the 
defmition  of  Texaco  in  paragraph  203  of 
the  proposed  Consent  Order  could  be 
limited  to  include  only  Texaco's 
subsidiaries  and  affiliates  as  of  March 
10, 1988,  the  date  of  the  signing  of  the 
proposed  Consent  Order.  They  make 
this  suggestion  so  that  any  company 
buying  or  being  sold  to  Texaco,  or 
affiliating  at  a  later  date  with  the  firm, 
would  be  unable  to  obtain  the  benefit  of 
the  Consent  Order.  ERA  has  concluded 
that  this  provision  should  be  modified  so 
as  to  make  clear  that  the  subsidiaries 
and  affiliates  included  in  the  definition 
of  Texaco  Inc.  are  limited  to  those 
existing  as  of  March  10, 1988,  the  date 
on  which  the  proposed  Consent  Order 
was  executed.  ERA  believes  that  this 
clarification  will  insure  that  questions 
will  not  arise  over  the  issue  of  whether  a 
later-acquired  subsidiary  or  affiliate 
could  obtain  some  benefit  from  the 
Consent  Order,  even  though  it  was  not  a 
part  of  Texaco  at  the  time  the  proposed 
Consent  Order  was  signed.  The  change 
proposed  by  the  States  would 
accomplish  this  objective.  Texaco  and 
DOE  have  agreed  to  a  modification  of 
the  definition  of  Texaco  found  in 
paragraph  203  of  the  Consent  Order  in 
order  to  estabhsh  March  10, 1988  as  the 
date  for  determining  the  subsidiaries 
and  affiliates  covered  by  the  Consent 
Order.  Accordingly,  the  words  "as  of 
March  10, 1988"  are  inserted  after  the 
words  "including  Getty  Oil  Company"  in 
paragraph  203  of  the  proposed  Consent 
Order.  Paragraph  203,  as  modified,  is  set 
forth  at  the  end  of  this  notice. 

B.  Distribution  Questions 

The  April  27  notice  indicated  ERA'S 
view  that  approximately  $120  miUion  of 
the  amounts  to  be  paid  by  Texaco  were 
attributable  to  refined  product  issues 
and  the  remainder  to  crude  oil  pricing 
issues.  Crude  oil  monies  are  governed 
by  the  Final  Settlement  Agreement  in 
the  Stripper  Well  litigation.  Refmed 
product  monies  are  not  so  governed  and 
must  be  dealt  with  in  the  context  of  a 
separate  Subpart  V  process.  The  Texaco 
Marketers,  NATW,  and  ERI,  all  of  whom 
represent  potential  claimants  with 
regard  to  Texaco's  product  sales,  have 
commented  that  ERA's  figure  for  refined 
products  is  too  little,  whereas  the 
Utilities,  who  have  lodged  substantial 
refund  claims  in  Subpart  V  proceedings 
distributing  crude  oil  monies,  have 
argued  that  $120  million  is  an  excessive 


amount  for  refined  product  issues. 
Although  the  four  commenters  each 
disagree  with  ERA's  approximate 
attribution  for  refmed  product  issues, 
the  view  of  each  is  consistent  with  a 
result  that  increases  the  share  available 
for  the  persons  they  represent  rather 
than  because  of  any  error  in  ERA's 
determination.* 

ERA'S  assessment  of  the  value  of 
refined  product  and  crude  oil  issues  is 
the  result  of  consideration  of  the  various 
litigation  risks  associated  with  the 
different  cases,  the  linkage  of  certain 
refined  product  issues  which  could 
substantially  alter  dollar  liabiUty 
amounts,  and  the  relatively  early  steiges 
of  litigation  for  many  of  the  refined 
product  issues  as  compared  to  the  crude 
oil  pricing  issues. 

The  OHA  may  ultimately  decide  the 
proportions,  but  ERA  does  not  believe 
any  persuasive  evidence  has  been 
offered  by  these  commenters  to  alter 
ERA'S  attribution  of  settlement  proceeds 
to  the  refined  product  and  crude  oil 
issues. 

Likewise,  virtually  all  the  other 
specific  comments  on  distribution 
matters  are  more  properly  addressed  to 
the  OHA  rather  than  ERA  For  example, 
the  Texaco  Marketers  Group  and  ERI 
commented  favorably  upon  ERA's 
recommendation  that  OHA  utilize  $120 
million  of  Texaco's  first  payment  for  the 
refined  product  Subpart  V  pasmient  The 
Texaco  Marketers  Group  further  urged 
ERA  to  identify  the  possible  overcharges 
to  specific  Texaco  customers  and  to 
allocate  a  share  of  the  crude  oil  monies 
to  Sohio's  customers  who  may  have 
been  overcharged  by  Getty.  Each  of 
these  matters  can  be  resolved  by  OHA 
when  it  devises  its  Subpart  V 
procedures.  Also,  the  amounts  for 
specific  customers  can  best  be 
determined  by  OHA  in  its  Subpart  V 
proceeding,  not  by  the  ERA. 

Other  procedural  issues  for  the 
Subpart  V  proceedings  were  raised  by 
the  States  and  the  Utilities,  which 
suggested  a  single  filing  deadline  for  the 
Texaco  crude  oil  claims,  and  by  the 
NATW  which  desired  a  prompt 
initiation  of  Subpart  V  proceedings.  ERA 
intends  to  promptly  file  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  after  the  Consent  Order  is 
made  final,  but  it  must  be  left  to  OHA  to 
address  procedural  matters  such  as 
filing  deadlines. 


*  ERI  incorrectly  claimi  that  the  April  Z7  notice 
describes  S307  million  in  Natural  Gas  Liquids  and 
Natural  Gas  Liquid  Product  overcharges.  That 
amount  constitutes  the  alleged  cost  overstatements, 
none  of  which  has  been  adjudicated  by  OHA. 
Neither  has  it  been  determined  what  amount  of 
overcharges  would  result  from  only  these  alleged 
cost  overstatements. 


The  UtiUties'  comments  also  raised  a 
number  of  issues  relating  to  the 
disposition  of  crude  oil  monies, 
primarily  focusing  upon  an  assertion 
that  the  reservation  of  up  to  20%  of  these 
monies  for  a  claims  procedure  would  be 
insufficient  to  pay  claims.  They  seek  to 
augment  the  20%  by  arguing  that  the  $52 
million  payable  to  the  Escrow  Account 
in  the  Stripper  Well  litigation  is  too 
much  and  should  be  reduced  or  factored 
into  an  adjustment  by  OHA  in 
calculating  overall  refunds.  On  the  other 
hand,  the  Utilities  want  $78  million  of 
the  crude  oil  monies  to  be  removed  by 
OHA  from  the  claims  process  and 
transferred  to  an  escrow  accoimt 
maintained  by  the  Court  in  Getty  v. 
DOE.  CJi.  No.  77-434  (D.Del.),  where 
the  Utilities  are  presently  arguing  over 
the  proper  disposition  of  other  crude  oil 
funds  paid  by  Getty  in  1986.  The  States 
disagree  with  Utilities  on  the  20%  issue, 
which  is  also  the  subject  of  litigation 
initiated  by  the  UtiUties  in  several  other 
judicial  actions  against  the  DOE  and  is 
thereby  the  subject  of  ongoing  disputes 
in  pending  cases.  The  terms  of  a 
particular  Consent  Order  cannot  resolve 
complex  matters  which  are  the  subject 
of  Utigation  on  the  meaning  and/ or 
appUcabiUty  of  another  agreement 

In  general,  the  disposition  of  crude  oil 
monies  is  governed  by  the  Final 
Settiement  Agreement  in  the  Stripper 
Well  litigation.  More  importantly, 
however,  it  is  neither  appropriate  nor 
necessary  to  resolve  disputes  about  that 
agreement  in  the  context  of  the  Texaco 
Consent  Order.  Specific  issues  about  the 
adequacy  of  particular  refund  formulae 
should  be  presented  to  the  OHA  which 
is  responsible  for  Subpart  V  procedures 
and  decisions. 

Both  the  States  and  the  Utilities 
commented  that  DOE  should  not  have 
agreed  to  pay  100%  of  the  alleged 
overcharges  relating  to  the  Stripper 
Well  litigation  into  the  Escrow  Account 
maintained  by  the  Court.  The  Utilities 
also  argue  that  this  money  should  be 
available  for  claims,  rather  than  being 
paid  into  the  Escrow  Account.  First,  it  is 
incorrect  that  the  $52  million  represents 
100%  of  the  account  in  issue.  The  April 
27  notice  states  that  a  portion  of  the  $52 
million  is  in  settiement  of  a  potential 
issue  concerning  crude  oil  sold  by  in- 
kind  owners  other  than  Texaco.  Second, 
the  decision  to  pay  the  entire  amount 
attributed  to  the  injection  well  issues 
into  the  Escrow  Account  is  required  by 
the  Stripper  Well  Agreement  to  which 
DOE  and  the  States,  as  well  as  Texaco, 
are  parties. 


C.  Adequacy  of  the  Settlement 

Mr.  Lynch  questioned  the  overall 
adequacy  of  the  settlement  and  had  two 
speciHc  objections:  one,  that  no  interest 
on  over  charges  was  obtained  and  the 
other,  that  Texaco  should  have  been 
required  to  pay  the  entire  $1.25  billion  in 
one  payment.  The  April  27  notice 
describes  the  various  cases,  and  their 
related  overcharges  and  interest  which 
formed  the  basis  for  the  settlement  with 
Texaco.  The  DOE  believes  that  the 
overall  settlement  of  $1.25  billion,  plus 
interest,  is  in  the  public  interest  and 
represents  a  fair  and  reasonable 
compromise  of  numerous  cases 
involving  complex  issues  and 
regulations.  Other  than  his  complaints 
about  interest,  Mr.  Lynch  offers  no 
explanation  or  support  for  his  claims 
regarding  the  adequacy  of  the 
settlement.  The  descriptions  of  the  cases 
against  Texaco  in  the  April  27  notice 
demonstrate  that  DOE  sought  and 
considered  interest  on  alleged 
overcharges  as  part  of  the  $1.25  billion 
compromise.  Texaco  indicated  that  it 
was  not  able  to  make  a  single  payment 
of  $1.25  billion,  given  the  bankruptcy 
proceeding  which  was  pending  at  the 
time  of  settlement  and  its  obligations  to 
other  creditors.  See  53  FR  15109,  fn.5.  In 
addition,  the  Consent  Order  calls  for  all 
payments  to  be  completed  within  five 
and  a  half  years,  whereas  the  litigation 
which  is  resolved  by  the  settlement 
would  not,  in  all  likelihood,  be  complete 
until  even  later. 

As  noted  previously,  Texaco  will  pay 
interest  on  any  unpaid  balances  over  the 
entire  period  of  repayment,  thereby 
providing  additional  compensation.  As 
well,  almost  50%  of  the  total  required 
payment  will  be  made  within  eighteen 
months  of  the  effective  date  of  the 
Consent  Order.  Purchasers  of  refined 
products  will  not  be  required  to  wait 
until  the  end  of  the  repayment  period, 
but  will  be  able  to  make  claims  against 
the  $120  million  included  in  Texaco's 
initial  payment. 

Notwithstanding  the  specific 
comments  addressed  above,  all  of  the 
groups  or  organizations  filing  comments 
supported  the  overall  settlement  and 
urged  that  the  Consent  Order  be  made 
final. 

D.  The  Federal  Register  Notice 

One  brief  comment  filed  by  the 
Louisiana  Land  and  Exploration 
Company  ("LL&E"),  a  royalty  and 
working  interest  owner  in  many  of 
Texaco's  crude  oil  properties,  stated 
that  there  was  insufficient  information 
in  the  proposed  Consent  Order  and  the 
April  27  notice  for  the  company  to  form 
a  judgment  "as  to  the  effect  of  the 


matters"  therein.  No  further  explanation 
was  provided  by  the  company  for  its 
expressed  concern  about  the  effect  of 
the  Consent  Order  provisions.  While 
asserting  that  insufficient  information 
was  provided  to  allow  it  to  assess  the 
effect  of  the  Consent  Order  provisions, 
LL&E  has  provided  no  indication  or 
explanation  of  its  concerns  which  would 
allow  DOE  to  specifically  address  the 
conmient.  The  most  important  elements 
affected  by  the  Consent  Order  are,  of 
course,  the  resolutions  of  petroleum 
price  and  allocation  disputes  and 
Texaco's  obligation  to  pay,  but,  by  its 
own  terms,  the  Consent  Order  does  not 
affect  the  rights  or  obligations  of  Texaco 
with  regard  to  private  or  unrelated 
parties — including  LL&E. 

Finally,  the  States  suggested  that  ERA 
might  have  included  a  chart  of  Texaco's 
banks  of  refined  product  costs  in  the 
final  Federal  Register  notice,  but  not  at 
the  cost  of  delaying  implementation  of 
the  agreement.  ERA  believes  this  is 
unnecessary  for  consideration  of  the 
adequacy  of  the  proposed  Consent 
Order.  Although  the  existence  of  any 
usable  amount  of  regulatory  cost  banks 
in  certain  months  or  products  is 
instructive  for  understanding  that  the 
amounts  of  cost  disputes  do  not 
predictably  correlate  with  the 
overcharge  amounts  even  in  the 
government's  "best  case,"  the  total 
amounts  left  in  the  monthly  banks  after 
applying  all  disputed  cost  reductions  are 
irrelevant  to  the  potential  overcharges 
which  DOE  considered  material  in 
assessing  reasonable  settlement 
values.' 

rV.  Decision 

By  this  notice,  and  pursuant  to  10  CFR 
205.199J,  the  proposed  Consent  Order 
between  Texaco  and  DOE  executed  on 
March  10, 1986,  and  modified  on  June  13, 
1988,  is  made  a  final  order  of  the 
Department  of  Energy,  effective  the  date 
of  publication  of  this  notice  in  the 
Federal  Register. 

Issued  in  Washington,  DC,  on  August  25. 
1988. 
Chandler  L.  van  Onnan, 

Deputy  Administrator,  Economic  Regulatory 
Administration. 

Modification  to  Consent  Order 

Paragraph  203  of  the  Consent  Order  is 
hereby  modifled  in  part  to  read  as  follows: 


'  In  some  Consent  Order  notices  several  years 
ago,  DOE  published  such  illustrative  "bank  charts" 
because  of  confusion  that  might  have  then  existed 
about  the  relationship  between  cost  and  overcharge 
issues  as  they  affected  settlement  valuations.  That 
purpose  is  effectively  achieved  by  the  narrative 
explanation  of  such  relationships  as  set  forth  in  the 
April  27. 1988.  Notice  of  the  Texaco  proposed 
Consent  Order. 


203.  For  purposes  of  this  Consent  Order, 
the  phrase  "Federal  petroleum  price  and 
allocation  regulations"  means  all  statutory 
requirements  and  administrative  regulations 
and  orders  regarding  the  pricing  and 
allocation  of  crude  oil,  refined  petroleum 
products,  natural  gas  liquids,  and  natural  gas 
liquid  products,  including  the  entitlements 
and  mandatory  oil  imports  programs, 
administered  by  the  DOE.  The  Federal 
petroleum  price  and  allocation  regulations 
include  (without  limitation)  the  pricing, 
allocation,  reporting,  certification,  and 
recordkeeping  requirements  imposed  by  or 
under  the  Economic  Stabilization  Act  of  1970, 
the  Emergency  Petroleum  Allocation  Act  of 
1973,  the  Federal  Energy  Administration  Act 
of  1974,  Presidential  Proclamation  3279,  all 
applicable  DOE  regulations  codified  in  6  CFR 
Parts  130  and  150  and  10  CFR  Parts  205.  210. 
211,  212,  and  213,  and  all  rules,  rulings, 
guidelines,  interpretations,  clarifications, 
manuals,  decisions,  orders,  notices,  forms, 
and  subpoenas  relating  to  the  pricing  and 
allocation  of  petroleum  products.  The 
provisions  of  10  CFR  205.199)  and  the 
deBnitions  under  the  Federal  petroleum  price 
and  allocation  regulations  shall  apply  to  this 
Consent  Order  except  to  the  extent 
inconsistent  herewith.  Reference  herein  to 
"DOE"  includes,  besides  the  Department  of 
Energy,  the  Cost  of  Living  Council,  the 
Federal  Energy  Office,  the  Federal  Energy 
Administration,  the  Office  of  Special  Counsel 
(OSC),  the  Economic  Regulatory 
Administration  and  all  predecessor  and 
successor  agencies.  References  in  this 
Consent  Order  to  "Texaco"  shall  include:  (1) 
Texaco  Inc.  and  all  of  its  subsidiaries  and 
affiliates,  including  Getty  Oil  Company,  as  of 
March  10, 1988,  (2)  all  of  Texaco's  petroleum- 
related  activities  as  refiner,  producer, 
operator,  working  interest  or  royalty  interest 
owner,  reseller,  retailer,  natural  gas 
processor,  or  otherwise  and,  except  for 
purposes  of  Article  IV,  infra.  (3)  Texaco's 
directors,  officers,  and  employees. 

Dated:  )une  13, 1988. 

I.  the  undersigned,  a  duly  authorized 
representative  of  Texaco  Inc.,  hereby  agree  to 
and  accept  on  behalf  of  Texaco  Inc.  the 
foregoing  modification  to  paragraph  203  of 
the  Consent  Order. 
R.  Bruce  McLean, 
Texaco  Inc. 

Dated:  June  9, 1988. 

I,  the  undersigned,  a  duly  authorized 
representative  of  DOE,  hereby  agree  to  and 
accept  on  behalf  of  DOE  the  foregoing 
modification  to  paragraph  203  of  the  Consent 
Order. 

Chandler  L.  van  Orman, 
Deputy  Administrator,  Economic  Regulatory 
Administration. 
[FR  Doc.  88-19710  Filed  8-26-88;  8:45  am) 
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action:  Notice  of  availability  of  draft 
environmental  impact  statement  (EIS) 
and  notice  to  conduct  public  hearings  on 
the  draft  EIS. 

summary:  The  Department  of  Energy 
(DOE)  annoimces  the  availability  of  the 
Superconducting  Super  Collider  (SSC) 
Draft  Environmental  Impact  Statement 
(DOE/EIS-0138D).  The  proposed  action 
is  to  select  a  site  for  the  construction 
and  operation  of  the  SSC.  The  seven 
alternative  site  locations  are  in  Arizona, 
Colorado,  Illinois,  Michigan,  North 
Carolina,  Tennessee,  and  Texas. 
Following  site  selection,  DOE  will 
prepare  a  supplemental  EIS  to  address, 
in  more  detail,  the  impacts  of 
constructing  and  operating  the  proposed 
SSC. 

Comments  on  the  content  of  the  draft 
EIS  are  invited  from  interested  persons, 
organizations  and  agencies.  Public 
hearings  will  be  held  at  a  location  near 
each  of  the  seven  alternative  sites 
evaluated  in  the  draft  EIS. 

DATES:  Written  comments  to  the  DOE 
should  be  postmarked  by  October  17, 
1988,  to  ensure  consideration  in 
preparation  of  the  final  EIS.  Oral 
comments  will  be  accepted  at  the  public 
hearings  to  be  held  on  September  26  and 
29.  and  October  3  and  6  (schedule  given 
below).  Individuals  desiring  to  make 
oral  statements  at  a  hearing  should 
notify  the  DOE's  SSC  Site  Task  Force  at 
the  address  below  not  later  than  one 
week  prior  to  the  hearing  so  that  the 
DOE  may  arrange  a  schedule  for 
presentations. 

ADDRESS:  Requests  for  copies  of  the 
draft  EIS,  written  comments  on  the  draft 
EIS,  requests  to  present  oral  comments 
at  the  hearings,  and  requests  for  further 
information  concerning  this  draft  EIS 
should  be  directed  to:  Dr.  Wiimot  Hess, 
Chairman.  SSC  Site  Task  Force,  ER-65/ 
GTN,  Office  of  Energy  Research.  U.S. 
Department  of  Energy.  Washington,  DC 
20545.  Attention:  SSC  Draft  EIS. 
Requests  to  present  oral  conmients  at 
the  hearings  and  requests  for  copies  of 
the  draft  EIS  will  also  be  accepted  by 
telephone  at  301-353-6570.  For  general 
information  on  the  procedures  followed 
by  the  DOE  in  complying  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA), 
contact:  Carol  Borgstrom.  Director. 
Office  of  NEPA  Project  Assistance.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue.  SW, 
Washington.  DC  20585.  Telephone:  202- 
586-4600. 


SUPPtEMENTARY  INFORMATION: 

I.  Background 

The  DOE  proposes  to  select  a  site  to 
construct  and  operate  the  SSC.  The  SSC 
project  is  being  proposed  for  the  study 
of  the  basic  structure  of  matter.  The 
proposed  SSC  would  be  the  largest 
scientific  instrument  ever  constructed. 
Its  major  feature  would  be  an  oval 
tunnel  approximately  53  miles  in 
circumference.  Two  beams  of  protons 
(subatomic  particles)  would  be 
accelerated  in  opposite  directions  to 
velocities  near  the  speed  of  light  and 
then  made  to  collide  at  energies  of  up  to 
40  trillion  electron  volts. 

Research  and  development  for  the 
SSC  project  has  been  conducted  as  a 
national  scientiHc  effort  under  the 
guidance  of  the  Central  Design  Group 
(CDC),  an  organizational  entity  of 
Universities  Research  Association.  Inc. 

The  Reference  Design  Study, 
completed  in  March  1984,  established 
the  basis  for  design  of  the  SSC.  The 
CDG  completed  the  Conceptual  Design 
Report  (CDR)  in  1986  which  led  to  the 
conclusion  that  the  SSC  was  technically 
feasible  and  that  cost  and  schedule 
estimates  were  acceptable.  In  January 
1987,  the  President  proposed 
construction  of  the  SSC  to  the  Congress. 
Construction  of  the  SSC  is  anticipated  to 
cost  $4.4  billion  in  fiscal  year  1988 
dollars  and  would  be  completed  during 
the  mid-1990'8. 

The  SSC  is  expected  to  remain  in 
operation  for  25  to  30  years  after 
construction.  After  completion  of  its 
useful  life,  the  SSC  would  be 
decommissioned.  Additional  review,  in 
accordance  with  the  NEPA,  will  be 
completed  prior  to  a  decision  on 
decommissioning. 

On  April  1. 1987,  the  DOE  issued  an 
Invitation  for  Site  Proposals  (ISP)  for  the 
SSC.  In  response,  43  proposals  were 
received  and  reviewed  by  the  DOE:  of 
these,  38  were  further  evaluated  by  the 
National  Academy  of  Sciences  and  the 
National  Academy  of  Engineering 
(NAS/NAE).  Based  upon  criteria  listed 
in  the  ISP,  design  details  of  the 
proposals,  and  specific  characteristics  of 
the  sites,  the  NAS/NAE  recommended 
to  the  DOE  a  Best  Qualified  List  (BQL) 
of  sites  to  be  considered  further.  These 
sites  were  presented  to  the  DOE  on 
December  24, 1987.  One  of  the 
recommended  BQL  sites  was 
subsequently  withdrawn  by  the 
proposing  organization.  Following  a 
review  and  validation  of  the  NAS/NAE 
recommendation,  the  BQL  was  accepted 
by  the  DOE  and  announced  on  January 
19. 1988.  The  proposals  for  these  seven 
sites,  as  provided  in  response  to  the  ISP. 
form  the  seven  site  alternatives 
considered  in  this  draft  EIS. 


n.  EIS  PreparatioD 

The  DOE  published  a  Notice  of  Intent 
(53  FR  1821)  on  January  22. 1988. 
announcing  its  intent  to  prepare  an  EIS 
on  the  SSC.  The  DOE  received 
approximately  2.100  written  comment* 
on  the  proposed  scope  of  the  EIS.  The 
scoping  process  also  included  public 
meetings  held  near  each  of  the  proposed 
alternative  sites;  comments  given  at 
scoping  meetings  were  documented 
through  transcripts.  Comments  were 
considered  in  preparation  of  the  draft 
EIS. 

The  draft  EIS  evaluates  and  compares 
four  types  of  alternatives:  (1)  Site 
alternatives  (the  seven  locations 
identified  on  the  Best  Qualified  List),  (2) 
technical  alternatives  (different 
technology,  equipment,  or  facility 
configuration),  (3)  programmatic 
alternatives  (using  other  accelerators, 
international  collaboration,  or  project 
delay),  and  (4)  the  no  action  alternative 
(the  option  not  to  construct  the  SSC). 
This  draft  EIS  identifies  and  analyzes 
the  potential  environmental 
consequences  expected  to  occur  &om 
siting,  construction,  and  operation  of  the 
SSC  at  seven  site  alternatives.  Residual 
impacts  are  examined  to  identify  and 
analyze  possible  mitigation  measures  to 
be  applied  through  final  site  design. 

This  draft  EIS  provides  as  much 
information  as  possible  at  this  stage  of 
the  project  development  regarding  the 
potential  environmental  impacts  of  the 
proposed  construction  and  operation  of 
an  SSC  at  each  of  the  alternative  sites. 
However,  DOE  recognizes  that  further 
review  under  NEPA  is  required  prior  to 
construction  and  operation  of  the 
proposed  SSC.  Accordingly,  following 
selection  of  a  site  for  the  proposed  SSC, 
the  DOE  will  prepare  a  supplement  to 
this  EIS  to  address,  in  more  detail,  the 
impacts  of  constructing  and  operating 
the  proposed  SSC  at  the  selected  site 
and  alternatives  for  mitigating  those 
impacts. 

III.  Floodplains/Wetiands  Notilication 

Pursuant  to  Executive  Order  11988, 
Floodplain  Management,  and  11990. 
Protection  of  Wetiands.  and  10  CFR  Part 
1022,  Compliance  with  Floodplains/ 
Wetiands  Environmental  Review 
Requirements,  DOE  hereby  provides 
notice  that  the  construction  and 
operation  of  the  proposed  SSC  may 
impact  surface  waters  and  adjacent 
floodplain  or  wetiand  areas  at  any  of 
the  seven  alternative  sites.  Identified 
surface  waters  at  each  of  the  altematiTe 
sites  are  as  follows: 
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Arizona  Site — Maricopa  County 

Although  there  are  no  perennial  streams 
and  no  defined  floodplains,  the  following 
major  washes  may  be  affected. 

•  West  Branch  Waterman  Wash 

•  Bender  Wash 

Colorado  Site — Adams,  Morgan,  and 
Washington  Counties 

•  Beaver  Creek 

•  Shears  Draw 

•  Antelope  Creek 

•  Sand  Creek 

•  Plum  Bush  Creek 

•  Wetzel  Creek 

•  Badger  Creek 


-Kane,  Dupage,  and  Kendall 


Illinois  Site 
Counties 

•  Welch  Creek 

•  Blackberry  Creek 

•  Fox  River 

•  Waubansee  Creek 

•  Kress  Creek 

•  Norton  Creek 

Michigan  Site — Ingham  and  lackson  Counties 

•  Sycamore  Creek 

•  Mud  Creek 

•  Deer  Creek 

•  Doan  Creek 

•  Grand  River 

•  Batteese  Creek 

•  Orchard  Creek 

•  Portage  Creek 

North  Carolina  Site — Person,  Granville,  and 
Durham  Counties 

•  Flat  River 

•  South  Flat  River 

•  North  Flat  River 

•  Knap  of  Reeds  Creek 

•  Mayo  Creek 

•  Tar  River 

Tennessee  Site — Bedford.  Marshall, 
Rutherford,  and  Williamson  Counties 

•  West  Fork  Stones  River 

•  Lytle  Creek 

•  Dry  Fork  Creek 

•  Fall  Creek 

•  North  Fork  Creek 

•  Spring  Creek 

•  Harpeth  River 

•  Overall  Creek 

•  Armstrong  Branch 

Texas  Site— Ellis  County 

•  Chambers  Creek 

•  South  Prong  Creek 

•  Waxahachie  Creek 

•  North  Prong  Creek 

•  Red  Oak  Creek 

•  Grove  Creek 

•  Mustang  Creek 

•  Big  Onion  Creek 

The  potential  environmental  impacts 
of  site  selection  on  these  surface  waters 
and  adjacent  floodplain  and  wetland 
areas  are  discussed  in  Chapter  5  and 
Appendices  7  and  11  of  the  draft  EIS. 
Any  comments  regarding  the  proposed 
action  on  floodplains  and  wetlands  may 
be  submitted  to  DOE  in  accordance  widi 
procedures  described  below. 


rv.  Comment  Procedures 

A.  Availability  of  Draft  EIS 

As  announced  in  the  Federal  Register 
on  June  17, 1988,  copies  of  the  draft  EIS. 
including  its  approximately  4,000  pages 
of  appendices,  have  been  distributed  to 
Federal,  State,  and  local  agencies; 
copies  of  the  draft  EIS  without  the 
separately-bound  appendices  have  been 
distributed  to  organizations, 
environmental  groups,  and  individuals 
known  to  be  interested  in  or  affected  by 
the  proposed  project.  Additional  copies 
of  either  the  main  document  or  any 
appendix  may  be  obtained  by  contacting 
the  DOE  at  the  address  given  above. 

Copies  of  the  draft  EIS,  including 
appendices,  and  major  docim[ients 
referenced  in  the  draft  EIS  are  available 
for  inspection  at  the  DOE's  reading 
rooms  and  at  the  pubUc  libraries  in  the 
vicinity  of  the  seven  alternative  sites. 
The  locations  where  SSC-related 
documents  are  available  are  as  follows: 

1.  DOE  Reading  Rooms 

— Freedom  of  Information  Reading 
Room,  Room  lE-190,  U.S.  DOE, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585 

— Public  Reading  Room.  Chicago 
Operations  Office,  9800  South  Cass 
Avenue,  Argonne,  IL  60439 

— Public  Reading  Room,  Oak  Ridge 
Operations  OfBce,  Federal  Building, 
PO.  Box  E.  Oak  Ridge,  TN  37831 

2.  Public  Libraries 

a.  Arizona 

— Noble  Science  and  Engineering 
Library,  Arizona  State  University, 
Tempe,  AZ  85287-1506 

—Phoenix  Public  Library,  12  E. 
McDowell  Road,  Phoenix,  AZ  85004 

b.  Colorado 

— Fort  Morgan  Public  Library,  414  Main 
Street.  Fort  Morgan,  CO  80701 

— East  Morgan  County  Library,  500 
Clayton  Street,  Brush,  CO  80723 

c.  Illinois 

— Illinois  SSC  Project  Office,  c/o  Illinois 

State  Water  Survey,  101  North  Island 

Avenue,  Batavia,  IL  60510 
— Aurora  Public  Library,  1  East  Benton 

Street,  Aurora,  IL  60506 
—St.  Charles  Public  Library,  1  South  6th 

Avenue,  St.  Charles,  IL  60174 
— Kaneville  Township  Library,  c/o 

Kaneville  Civic  Center,  P.O.  Box  5, 

Main  Street  and  Harter  Road, 

Kaneville,  IL  60144 
—West  Chicago  Public  Library,  332  East 

Washington  Street,  West  Chicago,  IL 

80185 


d.  Michigan 

—Ingham  County  Library  System. 

Library  Service  Center,  407  North 

Cedar  Street,  Mason,  MI  48854 
— Jackson  District  Library  System,  244 

West  Michigan  Avenue,  Jackson,  MI 

49201 

e.  North  Carolina 

—Richard  H.  Thornton  Library,  Spring 
and  Main  Street,  Oxford,  NC  27565 

— Durham  County  Library,  300  South  N. 
Roxboro  Street.  Durham.  NC  27701 

— ^Roxboro  Library,  307  South  Main 
Street,  Roxboro,  NC  27573 

/.  Tennessee 

— Linebaugh  Public  Library,  110  West 
College,  Murfreesboro,  TN  37130 

— Tennessee  Department  of  Economic 
and  Community  Development  Library, 
320  6th  Avenue,  North,  8th  Floor, 
Rachel  Jackson  Building,  Nashville, 
TN  37219-5308 

g.  Texas 

— Sims  Library,  515  West  Main  Street, 

Waxahachie,  TX  75665 
— Ennis  Public  Library,  501  West  Ennis 

Avenue,  Ennis,  TX  75119 

B.  Written  Comments 

Interested  parties  are  invited  to 
provide  comments  on  the  content  of  the 
draft  EIS  to  the  DOE  at  the  above 
address.  Envelopes  should  be  marked 
"Attention:  SSC  Draft  EIS  Comments." 
Comments  should  be  postmarked  no 
later  than  October  17, 1988,  to  ensure 
consideration  in  preparing  the  final  EIS. 
Comments  postmarked  after  October  17, 
1988,  will  be  considered  to  the  extent 
practicable. 

C.  Public  Hearings 

1.  Participation  Procedure 

The  public  is  also  invited  to  provide 
comments  on  the  draft  EIS  to  the  DOE  in 
person  at  the  scheduled  public  hearings. 
The  purpose  of  the  hearings  is  to  receive 
substantive  comments  related  to  the 
draft  EIS.  It  is  not  the  purpose  of  the 
hearings  to  receive  either  general 
endorsements  or  criticisms  of  the 
project.  The  hearings  will  not  be  judicial 
or  evidentiary-type  hearings.  Advance 
registration  for  presentation  of  oral 
comments  at  the  hearings  will  be 
accepted  up  to  one  week  prior  to  the 
hearing  date  by  telephone  or  by  mail  at 
the  office  listed  above.  "Attention:  SSC 
Draft  EIS  Hearing  Registration." 
Requests  to  speak  at  a  specific  time  will 
be  honored,  if  possible.  Registrants  are 
allowed  to  only  register  themselves  to 
speak  and  must  confirm  the  time  they 
are  scheduled  to  speak  at  the 


registration  desk  the  day  of  the  hearing. 
Persons  who  have  not  registered  in 
advance  may  register  to  speak  at  the 
hearings  to  the  extent  time  is  available. 
To  ensure  that  as  many  persons  as 
possible  have  the  opportunity  to  present 
comments,  5  minutes  will  be  allotted  to 
each  speaker.  Persons  presenting 
comments  at  the  hearing  are  requested 
to  provide  the  DOE  with  written  copies 
of  their  comments  at  the  hearing,  if 
possible. 

2.  Hearings  Schedules  and  Locations 

Hearings  will  be  held  from  2  to  5  p.m. 
and  7  to  10  p.m.  at  each  of  the  following 
locations  on  dates  indicated: 

September  28, 1988 

Stockbridge  High  School  Gymnasium,  416 
North  Clinton  Street,  Stockbridge,  Michigan 

Southwestern  Assemblies  of  God  College, 
Administration  Building,  W.B.  McCafferty 
Auditorium,  1200  Sycamore  Street, 
Waxahachie,  Texas 

September  29, 1988 

Fort  Morgan  High  School,  Auditorium,  709  E. 

Riverview  Avenue,  Fort  Morgan,  Colorado 
Middle  Tennessee  State  University, 

James  Union  Building,  Tennessee 

Room,  East  Main  Street, 

Murfreesboro,  Tennessee 

October  3, 1968 

Butner  Sports  Arena,  24th  Street,  Butner, 

North  Carolina 
Arizona  State  University  College  of  Law, 

Great  Hall,  Intersection  of  McAllister  and 

Orange,  Tempe,  Arizona 

October  6. 1988 

Waubonsie  Valley  High  School.  Auditorium, 
2S90  Route  34,  Intersection  of  Rt.  34  and 
Eola  Road,  Aurora,  Illinois 

An  additional  session  will  be  held  on 
the  day  following  the  scheduled  date,  if 
requests  for  presentation  of  comments 
received  by  the  week  before  the  hearing 
are  so  extensive  that  the  time  needed  to 
accommodate  registered  speakers  would 
exceed  the  time  available  on  the 
scheduled  date.  Such  additional 
sessions  will  be  announced  both  prior  to 
and  at  the  scheduled  hearings. 

3.  Conduct  of  Hearings 

The  DOE  has  established  basic  rules 
and  procedures  for  conducting  the 
hearings.  Rules  needed  for  the  orderly 
conduct  of  the  hearings  will  be 
announced  by  the  presiding  officer  at 
the  start  of  the  hearings.  Clarifying 
questions  regarding  statements  made  at 
the  hearings  may  be  asked  only  by  DOE 
personnel  conducting  the  hearings. 
There  will  be  no  cross-examination  of 
persons  presenting  statements.  A 


transcript  of  the  hearings  will  be 
prepared,  and  the  entire  record  of  each 
hearing,  including  the  transcript,  will  be 
retained  by  the  DOE  for  inspection  at 
libraries  and  reading  rooms  listed 
above. 

Issued  in  Washington,  DC.  August  24, 1988. 

Ernest  C.  Baynard  III, 

Assistant  Secretary,  Environment,  Safety  and 
Health. 

(FR  Doc.  88-19615  Filed  6-26-88;  8:45  amj 
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Office  of  Conservation  and 
Renewable  Energy 

[Docket  RCS  Standby  State  Case;  Puerto 
Rico] 

Residential  Conservation  Service 
(RCS);  PutMic  Hearing  on  Adequacy  of 
Implementation  of  Puerto  Rico  Electric 
Power  Authority  Plan 

AGENCY:  Office  of  Conser\'ation  and 
Renewable  Energy,  DOE. 
ACTION:  Notice  of  public  hearing. 

summary:  The  Department  of  Energy's 
(DOE)  current  information  on  the  Puerto 
Rico  Electric  Power  Authority  (a  non- 
regulated  utility)  Residential 
Conservation  (RCS)  program,  under  the 
National  Energy  Conservation  Policy 
Act  (NECPA),  as  amended  (42  U.S.C.  et 
seq.)  suggests  that  the  program  is  not 
being  adequately  implemented.  Pursuant 
to  10  CFR  456.602(d)  DOE  announces  a 
public  hearing  on  the  status  of  the 
Puerto  Rico  Electric  Power  Authority 
RCS  program. 

dates:  The  public  hearing  will  be  held 
on  October  20, 1988.  Requests  to  speak 
at  the  hearing  must  be  received  no  later 
than  October  14, 1988.  Requests  should 
contain  the  person's  name,  address  and 
telephone  number  and  any 
organizational  affiliation.  Oral 
presentations  will  be  limited  to  the  issue 
of  the  adequacy  of  the  implementation 
of  the  Puerto  Rico  Electric  Power 
Authority  RCS  plan.  Please  bring  five  (5) 
copies  of  the  oral  statement  to  the 
hearing. 

addresses:  The  hearing  will  be  held  at 
Federico  Degetau  Federal  Building  and 
U.S.  Court  House,  Room  CH  155 
(Courthouse  Building,  1st  Floor),  Carlos 
Chardon  Avenue.  Hato  Rey,  Puerto  Rico 
00918,  and  begin  at  9:30  a.m.  All 
requests  to  speak  at  the  hearing  should 
be  addressed  to:  Office  of  Conservation 
and  Renewable  Energy,  Hearings  and 
Dockets  Branch,  Room  6B-025,  RCS 
Standby  State  Case:  Puerto  Rico  Electric 


Power  Authority,  U.S.  Department  of 
Energy,  1000  Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-9320. 
The  transcript  of  this  hearing  will  be 
available  for  inspection  at  the  Freedom 
of  Information  Public  Reading  Room. 
lE-190,  Mail  Stop  MA-232.1,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-6020, 
between  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edna  Jones,  CE-222,  Residential  and 
Commercial  Conservation  Program, 
Office  of  Conservation  and  Renewable 
Energy,  U.S.  Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-8224. 

SUPPLEMENTARY  INFORMATION:  Under 
the  RCS  program  established  by  Title  II 
of  NECPA  (42  U.S.C.  8211  et  seq.]. 
"covered"  electric  and  natural  gas 
utilities  are  required  to  offer  to  their 
residential  customers  energy  audits  and 
certain  other  related  services.  A  utility 
is  "covered"  by  the  program  in  any 
calendar  year  if  during  the  second 
preceding  calendar  year  it  had  sales  of 
natural  gas  or  electric  energy,  for 
purposes  other  than  resale,  in  excess  of 
10  billion  cubic  feet  or  750  million 
kilowatt  hours,  respectively  (42  U.S.C. 
8282). 

Pursuant  to  DOE  regulations,  10  CFR 
456.404(a),  a  non-regulated  utility  may 
elect  to  participate  in  the  RCS  program 
by  submitting  a  plan  for  DOE  approval. 
The  plan  must  show  how  the  utility 
intends  to  implement  the  RCS  program. 
Generally,  if  a  utility  does  not  have  an 
approved  plan  or  if  DOE  determines, 
after  notice  and  opportunity  for  a  public 
hearing,  that  an  approved  plan  is  not 
being  adequately  implemented,  DOE  is 
required  to  invoke  Federal  Standby. 
DC)E  regulations  also  provide,  as  an 
alternative  to  RCS,  the  waiver  process. 
This  procedure  enables  a  utility  to 
obtain  a  waiver  from  any  RCS 
requirement,  subject  to  certain  findings 
described  in  10  CFR  456.1203.  The 
waiver  request  is  subject  to  a  hearing 
and  must  be  supported  by  the  Governor 
(or  his  designee). 

DOE's  current  information  on  the 
Puerto  Rico  Electric  Power  Authority 
RCS  program  suggests  that  the  program 
is  not  being  implemented  in  accordance 
with  the  RCS  plan  approved  by  DOE  in 
January  1981.  Correspondence  with 
utility  officials  in  February  of  1988 
indicate  that  the  RCS  Plan,  as  approved, 
was  not  being  properly  implemented. 
Since  questions  of  adequate 
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implementation  have  not  been  resolved 
cooceming  the  Paerto  Rico  Electric 
Power  Authority's  aniroved  RCS  plan, 
DOE  is  obli^ted  to  hold  a  hearing  so 
that  the  utihty  and  any  interested 
persons  may  present  relevant 
information.  Subsequent  to  the  hearing, 
DOE  will  consider  all  relevant  views 
and  data  submitted  and  will  issue  a 
final  determination,  accompanied  by  a 
statement  of  the  basis  for  its 
determination.  If  the  final  determination 
is  to  implement  the  Federal  Standby 
Plan,  DOE  will  order  the  Puerto  Rioo 
Electric  Power  Authority  to  implement 
the  Federal  Standby  Plan  »vithin  90  days 
of  the  order. 

Issued  in  Washington,  DC,  on  August  23, 
1988. 
Donna  R.  Fitzpatrick. 

Assistant  Secretary,  Conservation  and 

Renewable  Energy. 

[FR  Doc.  88-19569  Filed  ft-26-88;  8:45  am] 

BIUJNG  CODE  MSO-OI-M 


Federal  Energy  Regulatory 
ContfTnssion 

[Doclret  No.  CI64-1053-001,  et  ai.] 

Tenneco  OH  Co^  et  al.;  of  Applications 
for  Certificates,  AtMndooment  of 
Service  and  Amendment  of 
Certificates  > 

August  23, 1988. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
apphcation  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to  sell 
natural  gas  in  interstate  commerce,  to 
abandon  service  or  to  amend  certificates 
as  described  herein,  all  as  more  fully 
described  in  the  respective  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 


'  This  notice  does  not  provide  for  consolidaticm 
for  hearing  of  the  several  matters  covered  herein. 


make  any  protest  with  reference  to  said 
applications  should  on  or  before 
September  15. 1988,  File  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20428.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214].  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Casbell, 
Acting  Secretary. 


Docket  No.  and  date  filed 

Applicant 

Purchaser  and  location 

Description 

CI64-1 053-001,  D,  7-29-88 _ 

CI88-549-000,  E.  B-8-88 

Tenneco  Oil  CO.,   P.O.   Box  2511,   Houston,   TX 
77252. 

Arfcia  Energy  Resources,  a  division  of  ArMa,  Inc., 

Longstreet  Field,  De  Soto  Parish,  LA. 
ANR  Pipeline  Co.,  Cedardale  NE  Field,  Woodward 

County,  OK. 
Panhandle  Eastern  Pipe  Line  Co.,  Mocane-Laverne 

Field,  Beaver  County,  OK. 
Williams  htatural  Gas  Ca.  Gordon  #1-25  WeH.  NE/ 

4  Section  25-T28N-R6W,  Grant  County,  OK. 
ANR    Pipeline    Co.,    Caniptjell    East    Field,    M^ 

County,  OK. 
Texas  Gas  Transmission  Corp.,  Sugar  Creek  Fiekl, 

Claibome  Parish,  LA. 
Tennessee  Gas  Pipeline  Co.,  Grand  Isle  Block  63, 

Offshore  Louisiana. 
Tennessee  Gas  Pipeline  Co..  Ctmxi  Isle  8k>ck  45, 

Offshore  Louisiana. 
Transwestam  Pipeline  Co.,  Adobe  Barstow  Area, 

Ward  Country,  TX. 
Transwestem  Pipeline  Co.,  EC  State  Field,  Eddy 

Cotnty,  NM. 
El  Paso  Natural  Gas  Co.,  Parkway  West  Unit  Eddy 

County,  NM. 
Transwestem   Pipeline  Co.,   Kermit  Field,  Winkler 

County,  TX. 
vmston    Basin    Interstate   Pipeline   Ca.    Pavilkyi 

Field,  Fremont  County,  WY. 
Tnjnkline  Gas  Co.,  South  TImbalier  Block  52.  Off- 
shore Louisiana. 

(■) 
{') 
(') 
(*> 
(') 
(•) 
(') 

n 

C) 

(10) 

CI88-553-000  (CI61-16).  7-2*-68 

CI88-554-000  (G-10670),  D,  6-1-88 

do _„ _ 

CI88-555-000  (CI79-367),  D,  8-2-88 

CI88-556-000  (CI60-650),  D,  8-4-88 

CI88-560-000  (071-439),  B,  8-8-88 

CI88-561-000  (CI76-202).  8,  8-8-88 

CI88-564-000  (CI70-180),  D,  8-1 0-88  „ 

CI88-565-000  (CI76-393),  D,  8-10-88...... 

MuMistete  Oil  Properties,  N.V.,  P.O.  Box  2511,  Hous- 

kxi,  TX  77001. 
Texaco  Producing  Inc.,  P.O.  Box  52332,  Houston. 

TX  77052. 
Texaco  Producing  Inc 

do. 

ARCO  on  &  Gas  Co.,  Division  of  Atlantic  Richfield 

Co.,  P.O.  Box  2619,  Dallas,  TX  75221. 
do. 

CI88-566-000  (CI76-331),  D,  8-10-88...... 

CI88-567-000  (CI87-378).  D,  8-10-88 

0188-570-000  (085-638),  0.  8-15-88 

Amoco  Production  Co.,  P.O.  Box  3092,  Houston,  TX 

77253. 
OXY  USA  Inc.,  P  0.  Box  300.  Tutea,  OK  74102 

(") 

CI88-572-000,  A,  8-15-88 

OXY  USA,  Inc „ 

(") 

'  Etfecliwe  January  1,  1977,  Tenneco  assigned  its  interest  in  certain  acreage  to  Kalda  Company.  Tenneco  also  assigned  certain  acreage  to  G.R.  GoodwH.  Five 
other  leases  were  surrerxjered  by  Tenneco's  predecessor. 

» Tenneco  acquired  certain  interests  from  Rotwrt  B.  Lambert,  effective  December  31,  1987. 

»EHec*ve  DecemJjer  1,  1986,  Tenneco  assigned  its  interests  in  certain  acreage  to  Mesa  Operating  Limited  Partnership  and  to  PNG  Operating  Company. 

•  By  assignment  executed  Apnl  26,  1984,  ttteone  May  1.  1964.  Tenneco  assigned  Its  interest  in  the  acreage  attritjutable  to  the  Gordon  #1-25  Well  to  Verrwn  E. 
r*  ouicorior, 

»  Effective  November  1,  1966,  MuKistate  assigned  its  interests  in  certain  acreage  to  Prentice,  Napier  &  Green. 

'  TP1  assigned  to  Sugar  Creek  Producing  Company  its  interest  in  certain  leases  by  assignment  dated  May  11,  1988,  effecthw  Septemb<T  1,  1987.  No  active 

IS  rsfTMin  under  the  contract 

'  OCS  Lease  rjo.  G-1054  expired  June  22,  1987. 

•  OCS  Lease  Nto.  G-1582  expired  April  30,  1988. 

•  ARCO  asai^iad  certain  imarests  to  Hondo  Ot  &  Gas  Company,  affecSve  January  1, 1967. 

■°  ARCO  assigned  certain  interests  to  Yatss  Petroleum  Corporatiorv  affective  January  1,  1987. 

"  Anwco  assigned  certain  interests  to  Petrus  Management  Corporation,  General  Partner  of  Petnjs  Oil  Company,  LP.,  affective  February  1,  1987. 
.„„"  '^*'**  Service  Oil  and  Gas  Corporation,  OXY"s  predecessor,  assigned  certain  interests  to  Wind  River-Paviflion,  Ltd.  by  various  assignments  dated  March  3. 
1988,  and  effective  Deoamtwr  1,  1987. 

^,oo".oPP**^"'  ?  ''''"?-!^l!IJ?„°**"  certificate  to  cover  its  interest  in  a  sale  previously  covered  by  the  operator.  Chevron  U.S.A.  Inc.,  under  Ms  certificate  In  Docket  Ho. 
CI68-1241  and  related  FERC  Gas  Rate  Sctiedule  No.  44. 

Filing  Code:  A— Initial  Senrice.  B— Abandonment  C— Amendment  to  add  aaeage.  D— Amendment  to  delete  acreage.  E— Total  Siiccesston.  F— Partial 
Succession. 

[FR  Doc.  88-19555  Filed  8-26-88;  8:45  am] 
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(Dock«t  Na  RP87-61-003] 

Eastern  Shore  Natural  Gas  Co^ 
Proposed  Changes  in  FERC  Gas  Tariff 

August  25, 1988. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  August  19, 1988,  certain 
revised  tariff  sheets  included  in 
Appendix  A  attached  to  the  filing.  Such 
tariff  sheets  are  proposed  to  be  effective 
October  23  and  November  1, 1987;  May 
1,  June  1  and  August  1, 1988, 
respectively. 

ESNG  states  that  the  purpose  of  the 
filing  is  to  revise  ESNG's  sales,  storage, 
and  transportation  rates  to  reflect  the 
cost  allocation  and  rate  design 
methodology  approved  for  the  ESNG 
system  by  the  Commission  in  the  Order 
approving  Settlement  issued  on  April  20, 
1988*in  Docket  No.  RP87-61-000.  The 
instant  filing  is  submitted  in  accordance 
with  Article  VII  of  the  Stipulation  and 
Agreement  as  filed  on  November  9. 1987. 

ESNG  states  that  copies  of  the  instant 
filing  are  being  mailed  to  its 
jurisdictional  customers  and  interested 
State  Commissions.  In  accordance  with 
the  provisions  of  S  154.16  of  the 
Commission's  Regulations,  copies  of  this 
filing  are  available  for  public  inspection 
during  regular  business  hours,  in  a 
convenient  form  and  place  at  ESNG's 
main  office  at  861  Silver  Lake 
Boulevard,  Cannon  Building — 2nd  Floor, 
Dover,  Delaware  19901. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  1. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoU  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-19551  Filed  8-26-68:  8:45  am] 
BtLUNG  CODE  (TIT-OI-M 


[Docktt  No*.  RP85-58-021  and  TA85-1-33- 
010] 

El  Paso  Natural  Gas  Co.;  Tartff  Rling 

August  23, 1988. 

Take  notice  that  El  Paso  Natural  Gas 
Company  ("El  Paso"),  on  August  17. 
1988,  tendered  for  filing  pursuant  to  Part 
154  of  the  Federal  Energy  Regulatory 
Commission's  ("Commission") 
Regulations  Under  the  Natural  Gas  Act. 
Article  IX  of  the  Stipulation  and 
Agreement  at  Docket  No.  RP85-58-000. 
et  al,  and  in  compliance  with  ordering 
paragraph  (B)  of  the  Commission's  order 
issued  May  18. 1988  at  Docket  Nos. 
TA85-1-33-004.  TA84-1-33-001.  and 
TA84-2-33-013.  certain  tariff  sheets 
which  reflect  a  reduction  in 
jurisdictional  sales  rates.  Such  tariff 
sheets  are  identified  on  the  appendix, 
for  inclusion  in  El  Paso's  FERC  Gas 
Tariff.  Original  Volume  No.  1.  First 
Revised  Volume  No.  1.  Third  Revised 
Volume  No.  2  and  Original  Volume  No. 
2A. 

El  Paso  states  that  prior  to  October  1, 
1983,  El  Paso  priced  its  company-owned 
production  on  a  cost-of-service  basis.  As 
a  result  of  using  the  Commission- 
approved  normalization  method  of 
reflecting  income  tax  expenses,  El  Paso 
accumulated  $100,266,469  in  deferred  tax 
reserves  associated  with  its  company- 
owned  production  as  of  October  1, 1983. 
In  accordance  with  Commission  policy. 
El  Paso  credited  those  reserves  against 
its  rate  base.  As  a  result  of  the  issuance 
of  the  Supreme  Court's  Mid-Louisiana 
decision,  and  El  Paso's  Settlement 
Agreement  at  Docket  No.  RP82-33, 
effective  October  1, 1983,  El  Paso  began 
to  price  its  company-owned  production 
on  the  basis  of  the  Natural  Gas  Policy 
Act  of  1978  ("NGPA").  As  a  result, 
beginning  on  that  date,  all  expenses 
incurred  by  El  Paso  in  connection  with 
such  production  were  excluded  from  El 
Paso's  rates  and  no  longer  charged  to  its 
customers.  A  disagreement  remained, 
however,  concerning  the  treatment  of 
the  balance  of  accumulated  deferred  tax 
reserves  associated  with  the  production 
as  of  October  1, 1983.  El  Paso  states  that 
by  order  issued  May  18, 1988  at  Docket 
Nos.  TA85-1-33-004,  et  al,  the 
Commission  adopted  what  it  termed  an 
"equitable  solution,"  returning  the 
parties  to  their  respective  positions  prior 
to  removal  of  the  subject  properties  from 
the  rate  base  and  thus  directed  El  Paso 
to  credit  its  deferred  tax  reserve  to  its 
rate  base. 

El  Paso  further  states  th-'^^t  the 
Commission,  in  its  July  18, 1988  "rder  in 
this  proceeding,  addressed  El  Pasj's 
concerns  that  the  May  18, 1988  order 


would  place  El  Paso  in  danger  of 
forfeiting  its  right  to  use  accelerated 
depreciation.  The  Commission  also 
recognized  that  if  their  decision 
impacted  El  Paso,  the  Commission  had 
the  power  to  take  remedial  action.  On 
August  12, 1988,  El  Paso  failed  a  ruling 
application  and  request  for  expenditious 
handling  with  the  Internal  Revenue 
Service  regarding  the  tax  consequences 
of  the  Commission's  May  18, 1988  order. 
El  Paso  requested  that  the  Commission 
delay  action  on  the  tariff  sheets  pending 
an  indication  from  the  IRS  on  El  Paso's 
ruling  request. 

Copies  of  El  Paso's  filing  were  served 
upon  all  parties  of  record  in  Docket  Nos. 
RP85-58-000,  et  al,  and  TA85-1-33-000. 
et  al.,  and  otherwise  upon  all  interstate 
pipeline  system  customers  of  El  Paso 
and  all  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  30. 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cosbell, 
Acting  Secretary. 
[FR  Doc.  88-19552  Filed  8-2&-B8:  8:45  am] 

BILUNG  COOC  tTIT-OI-M 

[Docket  No.  RP88-233-000] 

Panhandle  Eastern  Pipe  Line  Co.;  Tariff 
Filing 

August  25. 1988. 

Panhandle  states  that  this  tariff  sheet 
which  reflects  a  revision  to  Panhandle's 
Rate  schedule  PT-Firm  governing  firm 
transportation  service  is  requested  to  be 
effective  April  1, 1988.  This  tariff  sheet 
clarifies  procedures  attendant  to  the  CD 
conversion  rights  afforded  to 
Panhandle's  existing  sales  customers  in 
accordance  with  §  248.10  of  the 
Commission's  Regulations. 

Copies  of  this  letter  and  enclosures 
are  being  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
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intervene  or  protest  witli  the  Federal 
Energy  Regulatory  Commission,  62S 
North  Capitol  Street,  NW.,  Washington. 
DC  20426,  in  aooordance  with  Roles  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385^1 
and  385^14].  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  1, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-1SS53  Filed  8-26-88;  8.^5  am] 

BILUNG  CODE  S717-01-M 

[Docket  No.  RP88-181-002] 

Sea  Robin  Pipeline  Co.;  Filing  of 
Revised  Tariff  Sheets 

August  23. 1988. 

Take  Notice  that  on  August  16, 1988, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  the  following 
substitute  tariff  sheets,  related  thereto: 

Original  Voluau  No.  1 

Substitute  Fifty-Second  Revised  Sheet 

No.  4 
Substitute  Twenty-Seventh  Revised 

Sheet  No.  4-A 
Substitute  Fifth  Revised  Sheet  No.  4-Al 
Substitute  Fifth  Revised  Sheet  No.  4-A2 
Substitute  Second  Revised  Sheet  No.  4- 

C 

OrigiDal  Volume  No.  2 

Substitute  Thirty-Fifth  Revised  Sheet 

No.  127-D 
Substitute  Thirty-Fifth  Revised  Sheet 

No.  135-C 

Sea  Robin  states  that  this  filing  is 
made  pursuant  to  Ordering  Paragraph 
(C)  of  the  Order  of  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  in  Docket  No.  RP88-181-000.  et 
al.,  on  June  30, 1988. 

Sea  Robin  states  the  filing  amends  its 
May  31. 1988  filing  to  reflect  rates  based 
on  a  Demand-1  Component  allocated 
upon  actual  three-day  peak  deliveries 
and  a  Demand-2  Component  based  upon 
Demand-2  Billing  Determinants 
nominated  by  customers  as  of  fuly  15, 
1988.  Additionally,  other  gas  supply 
expenses  in  Sea  Robin's  cost  of  service 
have  been  allocated  to  the  commodity 
charge. 

Sea  Robin's  Substitute  Fifth  Revised 


Sheet  No.  4-A2  has  been  revised  to 

clarify  that  the  minimum  reservation 
charge  is  zero  and  that  the  authorized 
overrun  rate  will  never  be  less  than  the 
rate  for  interruptible  transportation 
service. 

Sea  Robin  has  also  revised  Substitute 
Second  Revised  Sheet  Na  4-C  to 
include  language  to  implement  a  100% 
load  factor  cbaige  for  takes  in  excess  of 
a  customer's  nominated  D2  BilliDg 
Determinants. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  such  accordance  with 
§  S  385.214  and  385.211  of  the 
Commission's  regulations.  AD  such 
motloBS  or  protests  should  be  filed  on  or 
before  August  30. 1988. 

Protests  wiH  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoUaCasWU. 
A  cdng  Secretary. 
[FR  Doc  88-19S4  Piled  8-28-88;  %:4S  am] 

BlUJNa  OOOC  <T17-««-M 


[Dockat  No.  RP88-142-001] 

Tennessee  Gas  Pipeline  Ca;  Tariff 
Filing 

Angust  25,  isea 

Take  notice  that  on  August  18, 1988. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  the 
following  tariff  sheets  to  Second 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff,  to  be  effective  June  1, 1988: 

Third  Revised  Sheet  Na  219 
Fourth  Revised  Sheet  Na  Z20 
Fourth  Revised  Sheet  No.  221 
Fourth  Revised  Sheet  Na  222 
Third  Revised  Sheet  No.  223 
Third  Revised  Sheet  No.  224 
Second  Revised  Skeet  Na  225 
Second  Revised  Sheet  No.  228 
First  Revised  Sheet  No.  226A 

Tennessee  states  it  is  revising  the 
Purchased  Gas  Adjustment  clause  of  its 
tariff.  Article  XXIIl  of  die  General  Terms 
and  Conditions,  to  comply  with  the 
letter  order  of  the  Director  of  OPPR 
issued  on  July  21, 1988,  in  the  referenced 
docket. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 


commissions.  Any  persons  denring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  %nth  the 
Federal  Energy  Regalatory  Commission. 
825  North  Capitol  Street,  Washington 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  snch 
motions  protests  shoohl  be  filed  on  or 
before  September  1, 1988.  Protesta  will 
be  considered  by  tfie  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  modon  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 
Ccmmission  and  are  availaUe  far  public 
inspection. 
LoisCashaH, 
Acting  Secretory. 
[FR  Doc.  88-19556  Filed  8-28-88:  8;45  am] 

BUXim  COOE  S717-01-M 


[Doctal  Na  nP8*-1«>-«02] 

Trunkllne  Gas  Coi,  Cowpiiawce  FINng 

August  23. 1988. 

Take  notice  that  Tnmkline  Gas 
Company  on  August  15, 1988,  tendered 
for  filing  certain  revised  tariff  sheets  in 
compliance  with  Ordering  Paragraphs 
(B),  (D),  and  (E)  of  the  Commission's 
Order  dated  June  30, 1988  and  the  Notice 
of  Extension  of  Time  issued  July  29, 1988 
in  this  matter. 

Trunkline  states  that  copies  of  its 
filing  have  been  served  on  all  parties, 
jurisdictional  customers  and  appn^riate 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NK,  Washington. 
DC  20426,  in  accordance  with  SS  385^14 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  30, 198&  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  actions  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc  8&-19557  Filed  8-26-88:  8:45  am) 

BILUNQ  CODE  dT-et-M 

[Docket  Nos.  RPeS-124-001,  RP88-124-002, 
TM88-1-11-002] 

United  Gas  Pipe  Une  Co.;  HRng  of 
Revised  Tariff  Sheets 

August  25. 1988. 

Take  notice  that  on  August  8, 1988, 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  filing  certain  tariff  sheets 
and  on  August  19. 1988  tendered  for 
filing  an  amendment  to  its  August  8, 
1988  filing  to  include  additional  tariff 
sheets  inadvertently  not  included  in  the 
August  8. 1988  filing. 

United  states  that  Tariff  Sheet  Nos. 
74-C  through  74-F2a  are  being  filed  to 
incorporate  the  appropriate  language  in 
section  19  of  United's  General  Terms 
and  Conditions  to  satisfy  the 
requirements  specified  in  the 
Commission's  Letter  Order  at  July  8, 
1988.  In  addition.  United  is  filing 
Substitute  Revised  Eightieth  Revised 
Sheet  No.  4  and  Substitute  Second 
Revised  Eightieth  Revised  Sheet  No.  4  to 
incorporate  the  column  heading  changes 
required  by  the  July  8, 1988  Letter  Order. 

United  states  that  these  substitute 
tariff  sheets  will  be  mailed  to  its 
jurisdictional  sales  customers  and  to 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CPU  385.214, 
385.211  (1988)].  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  1. 196&  Protests  will  be 
considered  by  the  Commission  in 
determining  ^e  appropnate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  int«vene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lok  D.  CaahaU, 
Acting  Secretary. 

[FR  Doc.  88-19558  Filed  8-26-88;  8:45  am] 
BtLUNQ  COOC  SrU-OI-M 


[Docket  No.  RP88-123-001] 

Vatero  Interstate  Transmission  C04 
Filing 

August  25, 198a 

Take  notice  that  on  August  15, 1988, 
Valero  Interstate  Transmission 
Company  (Vitco)  filed  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff,  to  be 
effective  June  1, 1968: 

Original  Vohnne  No.  1 

Substitute  2nd  Revised  Sheet  No.  21.8 
Substitute  2nd  Revised  Sheet  No.  21.9 

Original  Volume  No.  2 

Substitute  2nd  Revised  Sheet  No.  10 
Substitute  Original  Sheet  No.  12.1 

Vitco  states  that  this  filing  is  made  in 
accordance  with  the  directions  of  the 
Letter  Order  of  June  23, 1988,  issued  by 
the  Director,  Office  of  Pipeline  and 
Producer  Regulation. 

Vitco  requests  waiver  of  a  filing  fee 
under  §  381.106  by  incorporating  by 
reference  the  financial  statements  in  the 
FERC  Form  2A  as  support.  Vitco 
protests  the  application  of  any  fee  to 
this  filing,  requests  that  the  Letter  Order 
be  treated  as  an  informal  request,  states 
that  the  corrections  to  these  tariff  sheets 
did  not  change  the  intent  of  the  original 
tariff  but  only  served  to  clarify  the 
intention,  and  protests  that  the  fee  is  not 
relative  to  the  cost  of  processing  the 
submission  of  the  four  corrected  tariff 
sheets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1988)].  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  1, 198a  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  88-19559  Filed  8-26-88:  6:45  am] 

BILUNQ  CODE  S717-01-M 


ENVinONMENTAL  PROTECTION 
AGENCY 

lFRL-3435-91 

Agency  Infonnation  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  is  available  to  the 
public  for  review  and  comment  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden;  where  appropriate,  it  includes 
the  actual  data  collection  instrument. 
FOR  FURTHER  INFORMATION  CONTACT 
Carla  Levesque  at  EPA,  (202)  382-2740. 
SUPP1£MENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Notification  of  Oil  or  Hazardous 
Substance  Release.  (EPA  ICR  #  1049). 

Abstract-  Persons  in  charge  of  a 
facility  or  vessel  from  which  there  has 
been  a  release  of  a  CERCLA  hazardous 
substance  that  equals  or  exceeds  the 
reportable  quantity,  or  from  where  there 
has  been  a  discharge  of  oil,  must 
immediately  report  the  incident  to  the 
National  Response  Center  (NRC). 

Burden  of  Statement:  Reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2  hours  per 
response,  this  includes  the  time  to 
review  the  regulatory  requirements,  the 
time  spent  by  the  plant  manager  in 
calling  the  NRC  and  time  spent  by  any 
other  staff  in  communicating  with  the 
NRC  or  any  other  federal,  state  or  local 
agency. 

Respondents:  Facilities  or  vessels 
releasing  a  CERCLA  hazardous 
substance  or  oil  discharge. 

Estimated  No.  of  Respondents:  33,616 
(including.  24,816  hazardous  substance 
releases  and  9.000  petroleum  releases). 

Frequency  of  Collection:  On  occasion 

Total  Estimated  Annual  Burden: 
67,632  hours. 

Send  comments  regarding  the  burden 
estimates,  or  any  other  aspects  of  this 
collection  of  information,  including 
suggestions  for  reducing  these  burdens, 
to: 
Carla  Levesque,  U.S.  Environmental 

Protection  Agency,  Information  Policy 
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Branch  (PM-223).  401  M  St..  SW.. 
Washington,  DC  2046; 

and 

Marcus  Peacock,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  Place, 
NW.,  Washington.  DC  20503. 
(Telephone  (202)  39&-3084). 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

EPA  ICR  #  0814;  Information 
Requirements  for  Hazardous  Waste 
Storage  and  Treatment  Facilities;  was 
approved  0Sl06/88;  OMB  #  2050-0009; 
expires:  01/31/91. 

EPA  ICR  #  0246;  Contractor 
Cumulative  Claim  and  Reconciliation; 
was  approved  08/08/88;  OMB  #  203O- 
0016;  expires:  07/31/89. 

EPA  ICR  #  0287;  Report  of 
Nonexpendable  Government  Property 
Acquired  by  Contractor  OMB  #  2030- 
0009,  has  been  discontinued  as  of  07/12/ 
68. 

Date:  August  18, 1988. 

Paul  Lapsley, 

Director,  Information  and  Regulatory  Systems 
Division. 

[FR  Doc.  88-19533  Filed  8-26-88;  8:45  am] 

nUMG  CODE  6S40-50-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonnatlon  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for  Review 

August  22, 1988. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3507. 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Service,  2100  M  Street. 
NW.,  Suite  140,  Washington,  DC  20037, 
or  telephone  (202)  857-3815.  Persons 
wishing  to  comment  on  an  information 
collection  should  contact  Eyvette  Flynn, 
OHice  of  Management  and  Budget, 
Room  3235  NEOB.  Washington.  DC 
20503.  telephone  (202)  395-3785.  Copies 
of  these  comments  should  also  be  sent 
to  the  Commission.  For  further 
information  contact  Jerry  Cowden. 
Federal  Communications  Commission, 
telephone  (202)  632-7513. 

OMB  No.:  3060-0185 

Title:  Section  73.3613.  Filing  of 
Contracts. 

Action:  Extension. 

Respondents:  Bussiness.  including 
small  business. 


Frequency  of  Response: 
Recordkeeping  requirement  and 
reporting  on  occasion. 

Estimated  Annual  Burden:  3.717 
Recordkeepers.  30  minutes  each.  1.800 
Respondents.  30  minutes  each. 

Needs  and  Uses:  Licensees  of  TV  and 
low  power  TV  broadcast  stations  are 
required  to  file  network  affiliation 
contracts  with  FCC.  All  broadcast 
station  hcensees  are  required  to  file 
contracts  relating  to  ownership  or 
control  and  personnel.  Certain  contacts 
must  be  retained  at  the  station.  The  data 
are  used  by  Commission  staff  to  assure 
that  licensee  maintains  full  control  over 
the  station. 

OMB  No.:  3060-0346 

Title:  Section  78.27.  License 
Conditions. 

Action:  Extension. 

Respondents:  Business,  including 
small  business. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  500 
Responses.  10  minutes  each. 

Needs  and  Uses:  Licensees  of  Cable 
Television  Relay  Service  stations  are 
required  to  notify  the  FCC  when  the 
station  commences  operation,  and  to 
request  additional  time  to  complete 
construction  when  necessary.  The  data 
are  used  by  Commission  staff  to  provide 
accurate  records  of  actual  CARS 
channel  usage  for  frequency 
coordination  purposes. 

Federal  Communications  Commission. 

H.  Walker  Feaster  III. 

Acting  Secretary. 

[FR  Doc.  88-19514  Filed  8-26-88;  8:45  am] 

BILUNQ  CODE  6712-01-41 


IReport  No.  1744] 

Petitions  for  Reconsideration  of 
Actions  In  Rulemaking  Proceedings 

August  22, 1988. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceeding  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  ftill  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street 
NW.,  Washington.  DC.  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  (202-857-3800).  Oppositions  to 
these  petitions  must  be  filed. 

See  S  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Amendment  of  Subpart  C  of 
Part  90  of  the  Commission's  Rules  to 


Permit  Commercial  Enterprises  to  be 
Licensed  Directly  in  the  Special 
Emergency  Radio  Service.  (PR  Docket 
No.  87-312.  RM-5662)  Number  of 
petitions  received:  2. 

Subject:  Amendment  of  S  73.202(b) 
Table  of  Allotments.  FM  Broadcast 
Stations.  (Saint  Robert.  Missouri)  (MM 
Docket  No.  87-378.  RM-5927)  Number  of 
petitions  received:  1. 

Federal  Communications  Commission. 
H.  Walker  Feaster  III. 

Acting  Secretary. 

[FR  Doc.  88-19513  Filed  8-26-88;  8  45  am] 

BILUNQ  CODE  e712-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
[No.  AC-730;  FHLBB  No.  3880] 

Decatur  Federal  Savings  and  Loan 
Association  Decatur,  GA,  Final  Action; 
Approval  of  Conversion  Application 

Date:  August  22. 1988. 

Notice  is  hereby  given  that  on  August 
5. 1988.  the  Office  of  the  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Decatur  Federal  Savings  and  Loan 
Association.  Decatur.  Georgia,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street,  NW.,  Washington,  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  Atlanta. 
1475  Peachtree  Street,  NE..  Atlanta. 
Georgia  30309. 

By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghizzoni, 
Assistant  Secretary. 
[FR  Doc.  88-19574  Filed  8-26-88;  8:45  am] 

BtLUNO  CODE  •720-01-M 

[No.  AC-733]  FHLBB  Na  6905] 

First  Federal  Savings  and  Loan 
Association  of  Ctillton  County, 
Clanton,  AL,  Hnal  Action;  Approval  of 
Conversion  Application 

Date:  August  22. 1988. 

Notice  is  hereby  given  that  on  August 
12. 1988.  the  Office  of  the  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  Chilton  County.  Clanton. 
Alabama,  for  permission  to  convert  to 
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the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Office  of  the 
Secretariat  at  the  Federal  Home  Loan 
Bank  Board,  1700  G  Street.  NW., 
Washington,  DC  20552,  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Atlanta,  1475 
Pechtree  Street,  NE.,  Atlanta,  Georgia 
30309. 

By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghizzoni, 

Assistant  Secretary. 

|FR  Doc.  88-19575  Filed  &-26-B8;  8:45  am] 

BILUNQ  COOE  e72O-01-M 


(Na  AC-732  FHLBB  Na  1523] 

First  Federal  Savings  Bank  of 
Richmond,  Richmond,  KY,  Final  Action 
Approval  of  Conversion  Application 

Date:  August  22, 1988. 

Notice  is  hereby  given  that  on  August 
12, 1988,  the  Office  of  the  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Federal  Savings  Bank  of  Richmond, 
Richmond,  Kentucky  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the  Office 
of  the  Secretariat  at  the  Federal  Home 
Loan  Bank  Board,  1700  G  Street,  NW., 
Washington,  DC  20552,  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Cincinnati,  2000 
Atrium  TWO.  221  E.  4th  Street, 
Cincinnati,  Ohio  45202. 

By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghizzoni, 
Assistant  Secretary. 
[PR  Doc  88-19576  Filed  8-26-88;  8:45  am] 

BILUNQ  CODE  eT2(M)1-«l 


[No.  AC-731;  FHLBB  No.  1910] 

Sturgis  Federal  Savings  Bank,  Sturgis, 
Ml;  Final  Action;  Approval  of 
Conversion  Application 

Date:  August  22, 1988. 

Notice  is  hereby  given  that  on  August 
10, 1988,  the  Office  of  the  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Sturgis  Federal  Savings  Bank,  Sturgis, 
Michigan  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Office  of  the 
Secretariat  at  the  Federal  Home  Loan 


Bank  Board,  1700  G  Street  NW., 
Washington,  DC  20552,  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Indianapohs.  1350 
Merchants  Plaza,  South  Tower,  115 
West  Washington  Street  Indianapolis, 
Indiana  46204. 

By  the  Federal  Home  Loan  Bank  Board. 
Jolin  F.  Ghizzoni. 

Assistant  Secretary. 

[PR  Dot  88-19577  Filed  8-26-88;  8:45  am] 

BILUNG  COOE  (720-0 1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment;  Intermittent  Positive 
Pressure  Breathing  Therapy;  Re- 
announcement  of  Assessment 

IPPB  therapy  consists  of  the  use  of  a 
pressure-limited  respirator  to  deliver  a 
gas  with  or  without  humidity  and/or  an 
aerosol  solution  at  various  intervals  to 
assist  a  patient  in  breathing.  OHTA 
previously  published  a  notice  of 
assessment  in  the  Federal  Register 
volume  51  #116:  21984  June  17, 1986. 
Additional  information  is  sought  as  to 
the  risks  and  benefits  associated  with 
the  use  of  this  mode  of  treatment. 
Information  is  also  sought  pertaining  to 
the  advantages  and  disadvantages  of 
IPPB  in  the  treatment  of  acute 
bronchospasm  or  chronic  obstructive 
pulmonary  disease  or  other  forms  of 
lung  disease.  We  also  seek  information 
regarding  other  uses  of  IPPB  either  as  a 
therapeutic  modality  or  as  a  preventive 
measure  against  pulmonary 
complications  followring  abdominal 
surgery.  Specifically,  we  wish  to 
determine  if  this  treatment  method 
offers  any  advantages  over  using  a 
compression  nebulizer  of  a  metered- 
dose  inhaler  with  or  without  B-agonisfs. 
We  also  seek  information  about  IPPB 
clinical  results  as  compared  to  deep 
breathing  exercises  or  incentive 
spirometry  as  well  a  comparison  of 
complications  with  the  use  of  a  hand- 
held nebulizer.  Finally,  are  there 
conditions  or  circumstances  under 
which  IPPB  is  not  only  a  reasonable  and 
necessary  therapy  but  is  the  preferred 
therapy? 

PHS  assessments  consist  of  a 
synthesis  of  information  obtained  from 
appropriate  organizations  in  the  private 
sector  and  from  PHS  and  other  agencies 
in  the  Federal  government.  PHS 
assessments  are  based  on  the  most 
current  knowledge  concerning  the  safety 
and  clinical  effectiveness  of  a 


technology.  Based  on  this  assessment, 
PHS  recommendation  will  be  formulated 
to  assist  the  Health  Care  Financing 
Administration  (HCFA)  in  establishing 
Medicare  coverage  policy.  The 
information  being  sought  is  a  review 
and  assessment  of  past,  current,  and 
planned  research  related  to  this 
technology,  a  bibhography  of  published, 
controlled  clinical  trials  and  other  well- 
designed  clinical  studies.  Information 
related  to  the  characterization  of  the 
patient  population  most  likely  to  benefit 
from  it,  as  well  as  on  the  clinical 
acceptability  and  the  effectiveness  of 
this  technology  and  the  extent  of  use  is 
also  being  sought.  Proprietary 
information  is  not  being  sought.  Any 
person  or  group  wishing  to  provide 
OHTA  with  information  relevant  to  this 
assessment  should  do  so  in  writing  no 
later  than  November  30, 1988  or  90  days 
from  the  date  of  publication  of  this 
notice. 

Written  material  should  be  submitted 
to:  Kesinee  C.  Nimit,  M.D.,  Office  of 
Health  Technology  Assessment.  5600 
Fishers  Lane,  Room  18A-27,  Rockville. 
MD  20857,  [301]  443-^990. 

Date:  August  19, 1988. 
Elnrique  D.  Carter, 

Director  Office  of  Health  Technology- 
Assessment,  National  Center  for  Health 
Services  Research  and  Health  Care 
Technology  Assessment. 
[FR  Doc.  88-19563  Filed  8-26-88;  8:45  am] 

BILUNG  COOE  4160- 17-M 


National  Toxicology  Program  (NTP) 
Board  of  Scientific  Counselors' 
Meeting;  Review  Draft  NTP  Technical 
Reports 

Pursuant  to  Pub.  L.  92-463,  notice  is 
given  of  the  next  meeting  of  the  NTP 
Board  of  Scientific  Counselors  Technical 
Reports  Review  Subcommittee  and 
associated  ad  hoc  Panel  of  Experts  (Peer 
Review  Panel)  on  October  3  and  4. 1988, 
in  the  Conference  Center,  Building  101, 
South  Campus,  National  Institute  of 
Environmental  Health  Sciences,  111 
Alexander  Drive,  Research  Triangle 
Park,  North  Carolina.  The  meeting  will 
begin  at  9:00  a.m.  on  both  days  and  is 
open  to  the  public.  The  primary  agenda 
topic  is  the  peer  review  of  draft 
Technical  Reports  of  long-term 
toxicology  and  carcinogenesis  studies 
from  the  National  Toxicology  Program. 

Tentatively  scheduled  to  be  peer 
reviewed  on  October  3  and  4  are  draft 
technical  reports  of  studies  on  the 
following  chemicals,  listed 
alphabetically,  along  with  Chemical 
Abstracts  Service  registry  numbers, 
responsible  staff  scientists  with 
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telephone  numbers,  NTP  report 
numbers,  uses,  routes  of  administration, 
exposiu«  levels  used  in  the  chronic 
studies,  and  tentative  levels  of  evidence 
of  carcinogenic  activity  (see  table 
below).  All  studies  were  done  using 
Fischer  344  rats  and  B6C3Fi  mice  unless 
noted.  Levels  of  evidence  of 
carcinogenic  activity  proposed  by  NTP 
staff  are  included  to  provide  more 
information  in  advance  of  the  meeting. 
The  tentative  order  of  review  is  given  in 
the  far  left  column  of  the  table. 

Persons  wanting  to  make  a  formal 
presentation  regarding  a  particular 
Technical  Report  must  notify  the 
Executive  Secretary  and  provide  a 


written  copy  in  advance  of  the  meeting 
so  copies  can  be  made  and  distributed 
to  all  Panel  members,  staff,  and 
attendees.  Presentations  must  be  limited 
to  no  more  than  5  to  10  minutes. 

Those  interested  in  having  more 
information  about  any  of  the  studies 
listed  in  this  announcement,  or  wanting 
to  provide  input,  should  contact  the 
particular  NTP  staff  scientists  as  early 
as  possible  by  telephone  or  by  mail  to: 
NIEHS.  P.O.  Box  12233,  Research 
Triangle  Park  (RTP),  North  Carolina 
27709.  The  staff  scientists  would 
welcome  receiving  toxicology  and 
carcinogenesis  data  from  completed, 
ongoing  or  planned  studies  by  others  as 


well  as  current  production  data,  human 
exposure  information,  and  use  and  use 
patterns. 

The  Executive  Secretary,  Dr.  Larry  G. 
Hart.  NTP.  P.O.  Box  12233,  RTP,  North 
Carolina  27709,  telephone  (919-541- 
3971),  FTS  (629-3971),  will  furnish  final 
agendas,  a  roster  of  subcommittee  and 
panel  meetings,  and  other  program 
information  prior  to  the  meeting,  and 
summary  minutes  subsequent  to  the 
meeting. 

Attachment. 

Dated:  August  22. 1988. 
David  P.  Rail. 

Director,  National  Toxicology  Program. 


Tentative  order 
o<  review 

Ctiemical/CAS  No. 

Study  scientist/ 
tectwiical  report  No. 

Use 

Exposure  levels 

Latxxatory 

Proposed  levels  of 

evidence  o( 
carcinogeniaty  ' 

6 „ 

BromoettUtfie  (ethyt 

Dr.  J.  Roycrott  919- 

Alkylating  agent 

Intialation:  R&M: 

Battelle  Nontiwest 

MR:  Equivocal  evidence. 

t)romtde)  74-96-4. 

544-.'W?7  TR  363. 

ctiemical 
intermediate, 
refrigerant,  solvent. 

0,100.200,400  PPfd. 

LatxKatory. 

Adrenal  gland 
(pl>eoctiromo-cytoma). 
FR:  Equivocal 
evide(X».  Brain 
(Glioma).  MM: 
Equivocal  evklence. 
Lung  (Alveolar/ 
txor>ct)iolar  adenoma 
or  carcinoma).  FM: 
Clear  evidence.  Uterus 
(endometrial  adenoma 
or  ade»xx»rcinoma, 
squamous-Cell 
carcinoma). 

7 .».«... «.« 

Ctiloroettiane  (ethyl 

Dr  J.  Roycrott.  919- 

Alkylating  agent. 
ct>emical 

Intialation:  R&M:  0, 

do 

MR:  Equivocal  Evidence. 

chkxide)  75-00-3. 

541-3627  TR  346 

15000  PPM. 

Skin 

intermediate. 

(Trichoepittieiioma, 

topical  anestfietK, 

sebaceous  gland 

refrigerant  solvent 

_• 

adenoma,  or  basal  cell 
carcinoma).  FR: 
Equivocal  evidence. 
Brain  (Astrocytoma). 
MM:  Inadequate 
experiment.  FM:  Clear 
evklerx:e.  Uterus 
(endometrial 
Carcinoma). 

4 

Dtmetlx>xane  82S- 

Dr.  K.  Abdo  919- 

Preservative  oils. 

Oral  gavage  (corn  oil) 

do 

MR:  No  evidence.  FR: 

00-2. 

541-7819  TR  354. 

cosmetics,  inks, 
water-tMsed  paints; 
in  adhesives.  textile 
ctiemicals:  gasoline 
additive. 

MR:  0,  62.5,  125, 
FR:  0,125.250.  M: 
0,  250,500  MG/KG 

No  evidence.  MM: 
Equivocal  evkjerx^. 
Forestomach 
(squamous  cell 
papilloma,  squamous 
cell  caranoma).  FM: 
No  evidence. 

5 

Or  R.  Melnick  919- 

Oral  In  feed-  MR-  0 

SRI  International 

MR.  Equivocal  evidence. 
Brain  (astrocytoma  or 

tiydroctitoride  147- 

541-4142  TR-355. 

313,625,  FR&M:  0, 

24-0. 

156.313  PPM. 

Glioma)  lung  (alveolar/ 
brorK:tiiolar  aderxHTia 
or  carcinoma).  FR: 
equivocal  evidence. 
Pituitary  gland 
(adenoma).  MM:  No 
evkjence.  FM:  No 
evkience. 

2 „ 

Hexactitoroethane 

Dr.  W.  Eastln.  919- 

Plastidzar,  motti 

Oral,  gavag^^eom 

EG&G  Mason 

MR:  Clear  evkience. 

67-72-1. 

541-7941  TR-361. 

repellant 

oH):  MR/t),  10.  20, 
FR:  0,  80,  160 

Researdi  Institute. 

Kidney  (tubular  cell 

anthelmentic. 

adnoma  or  carcinoma). 

ignition 

MG/K(3. 

FR:  No  evkience. 

suppressant 
pressure  lutxKant 
component 

-X3 

UMI 
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Tentative  order 
of  review 


Chemlcal/CAS  No. 


Study  scientist/ 
technical  report  No. 


Hydroquinone  123- 
31-9. 


Dr.  F.  Kari,  91 9-541- 
2926  TR-366. 


lodinated  glycerol 
5634-39-9. 


N-Methytolacrylamldc 
924-42-5. 


Dr.  J.  French,  919- 
541-7790  TR-340 


10.. 


Dr.  J.  Bucher,  915- 
541-4532  TR-352. 


Pentaerythhtol 
tetranitrate  78-11- 
5. 


Dr  J.  Bucher,  919- 
541-4532  TR-365. 


Rhodamine  6G,  989- 
38-8. 


DR.  J.  French  919- 
541-7790  TR-364. 


Use 


Exposure  levels 


Laboratory 


Proposed  levels  of 

evider>ce  of 
carcinogenicity  ' 


Photography 
processing,  rubber 
antioxidant, 
intermediate  for 
food  antioxidants, 
depigmentor. 


Expectorant, 
mucolytic. 


Oral,  gavage  (water): 
R:  0.  25,  50,  M;  0, 
50,  100  MG/KG. 


American  Biogenics 
Corp. 


Oral,  gavage  (water): 
FR&FM:  0,  62,  125, 
MR&MM:  0, 
125,250  MG/KG. 


EG&G  Mason 
Research  Institute. 


Polymers  for 
varnishes, 
adhesives, 
permanent  press 
fatihcs. 


Mainly  in  manufacture 
of  detonating  fuses; 
also  as  vasodilator. 


Oral  gavage  (water): 
R:  0,6,12,  M: 
0,25,50  M/KG. 


Dye. 


Oral  in  feed:  FR:  0. 
6200,  12500, 
MR&M:  0,  25000, 
50000  PPM. 


Battelle  Columtxjs 
Latwatory. 


EG&G  Mason 
Research  Institute. 


Oral  in  teed:  R;  0, 
120,  250.  FM:  0, 
500,  1000,  MM:  0, 
1000,  2000  PPM. 


Soutf>em  Research 
Institute. 


MR:  Clear  evidence 
Kidney  (tubular  cell 
adenoma).  FR:  Some 
evKteTK*. 

Hematopoietic  system 
(leukemia).  MM:  No 
evidence.  FM:  Some 
evidence.  Uver 
(adenoma  or 
(carcinoma). 
MR:  Some  evidence. 
Hematopoietic  System 
(Leukemia).  Thyroid 
gland  (follicular  cell 
carcirxxna).  May  have 
been  related:  nasal 
cavity  (aderxxna)  FR: 
No  evkjence.  MM:  No 
evidence.  FM:  Some 
evidence  pituitary  gland 
(aderx>ma),  Hardenan 
gland  (aderxxna  or 
carcinoma).  May  have 
been  related: 
Forestomach 
(squamous  cell 
papilkxna). 
MR:  No  evidence  FR: 
No  evidence.  Clear 
evidence.  Harderian 
Gland  (adenoma)  Liver 
(aderxima  or 
caranoma)  Lung 
(aivelar/bronctvoiar 
adenoma  or  A/B 
carcinoma).  FM:  Clear 
evidence.  Hardenan 
gland  (Adenoma)  liver 
(adenoma  or 
carcinoma)  lung 
(Atveiar/Bronchiolar 
AderKxna  or  A/B 
carcinoma)  Ovary 
(granulosa  celt  tumor). 
MR:  Equivoca)  evidence. 
Zymbal  gland 
(adenoma  or 
carcinoma).  FR: 
Equivocal  evidence. 
Zymbal  gland 
(Adenoma  or 
carcinoma)  MM:  No 
evidence.  FM:  No 
evidence. 
MR:  Equivocal  evider>ce. 
Skin 

(keratoacanthoma)  FR: 
Equivocal  evider>ce 
adrenal  gland 
(pheochromocytoma  or 
malignant 

pheochromocytoma). 
MM:  1^  evidence  FM: 
No  eviderx». 


Note:  The  proposed  results  indicated  are  to  be  considered  tentative  until  reviewed,  discussed,  and  approved  at  the  Board  of  Scientific  Counselor's  Peer  Review 

Panel  Public  Meeting  October  3-4,  1988.  ,      ^  ,„  w    „  ,<:    ^.^h^ =.«>  ovr^nrr>»nf 

Levels  of  Evidence  Summary  (38  individual  experiments):  clear  evidence,  6;  some  evidence,  4;  equivocal  evidence,  12;  no  evidence,  15;  inadequate  expenrrent, 

1. 

'  MR  =  male  rats,  FR  =  female  rats,  MM  =  male  mice,  FM  =  female  mice. 

(FR  Doc.  8a-19508  Filed  8-6-88;  8:45  am] 

BILUNQ  CODE  4140-01-W 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docicat  Na  N-88-1849] 

SutMnission  of  Proposed  Information 
Collections  to  0MB 

agency:  Office  of  Administration.  HUD. 
AcnoN:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  pubhc  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  0MB  Desk  Officer.  Office 
of  Management  and  Budget.  New 
Executive  OfHce  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACr. 
David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 


Southwest.  Washington,  DC  20410. 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collection  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 


proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Date:  August  23, 19B8. 

John  T.  Murphy. 

Director,  Information  Policy  and  Management 
Division. 

Proposal:  Title  I— Transfer  of  Note 
Report. 

Office:  Administration. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Section  7(d)  of  the  National  Housing  Act 
states  that  the  insured  shall  not  assign 
or  otherwise  transfer  any  loan  reported 
for  insurance  to  a  transferee  not  holding 
a  contract  of  insurance  under  Title  I  of 
the  National  Housing  Act.  This 
information  is  needed  and  used  by  HUD 
to  transfer  a  loan  from  one  insured 
lender  to  another. 

Form  Number:  HUD-27030. 

Respondents:  Business  or  Other  For- 
Profit. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden. 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Report.. 


10,000 


.20 


.20 


400 


Total  Estimated  Burden  Hours:  400. 

Status:  Extension. 

Contact:  Cynthia  H.  Palmer,  HUD, 
(202)  755-5263.  John  Allison,  OMB,  (202) 
395-6880. 

Date:  August  22, 1988. 
Proposal:  Application  for  Designation 
as  Fee  Personnel 
Office:  Housing. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
form  is  used  as  an  application  for  fee 
appraisers  and  reviewed  by  the  HUD 
Field  Offices  who  make  determinations 
of  acceptability  based  on  the 
information  provided.  Qualified 
applicants  are  then  placed  on  a  roster 
from  which  assignments  for  fee  work 


are  made.  This  form  is  needed  to  select 
capable  and  responsible  individuals  to 
perform  the  appraisals. 

Form  Number  HUD-92563. 

Respondents:  Individuals  or 
Households. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Numtier  of 
respondents 


HUD-92563.. 


1.700 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


1/2 


850 


UMI 


Total  Estimated  Burden  Hours:  850. 

Status:  Extension. 

Contact:  Gerald  A.  White,  HUD,  (202) 
755-7620,  John  Allison,  OMB.  (202)  395- 
6880. 

Date:  August  23, 1988. 

Proposal:  Recertification  of  Family 
Income  and  Composition 

Office:  Housing. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Under  the  Section  235  Program,  the 
forms  are  submitted  by  homeowners  to 
mortgages  to  determine  their  confirmed 
eligibility  for  assistance  and  the  amount 
of  assistance  to  be  received.  The 
information  is  used  by  mortgages  to 
report  statistical  and  program  data  to 
HUD  for  monitoring  purposes. 


Form  Number:  HUD-93101  and 
93101A. 

Respondents:  Individuals  or 
Households  and  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  On 
Occasion.  Monthly,  and  Annually. 

Reporting  Burden: 
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Numbef  Of       ^ 
respondents 

Frequency 
of  response 

X 

Hours  per 
response 

Bufden 
hours 

HUD-93101 

HUD-93101A 

150.000 

962 

1.25 

12 

1 
21 

187.500 
242,424 

Total  Estimated  Burden  Hours: 
429,924 

Status:  Extension. 

Contact:  Florence  B.  Brooks,  HUD, 
(202)  755-7330,  John  Allison,  0MB,  (202) 
395-6880. 

Date:  August  22, 1988. 
(FR  Doc.  88-19580  Filed  8-26-88;  8:45  am] 

BILUNG  CODE  421(H11-M 


[Docket  No.  N-88-1850] 

Submission  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

address:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410. 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 


hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Date:  August  23, 1988. 
David  S.  Cristy, 

Deputy  Director.  Information  Policy  and 
Management  Division. 

Proposal:  Request  for  Construction 
Change — Project  Mortgages 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  is  used  by  contractors, 
mortgagors,  and  mortgagees  to  obtain 
approval  of  changes  in  the  contract 
drawings  and  specifications.  It  is  needed 
by  HUD  to  make  sure  they  are 
complying  with  Article  IE  of  the 
Construction  Contract. 

Form  Number:  HUD-92437 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  Submission:  On 
Occasion 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Request  of  Construction  Char)ge.. 


500 


20 


30.000 


Total  Estimated  Burden  Hours:  30,000 

Status:  Extension. 

Contact:  Linda  D.  Cheatham,  HUD, 
(202)  426-0035,  John  Allison,  OMB,  (202) 
395-6880. 

Date:  August  23. 1988. 

David  S.  Cristy, 

Deputy  Director,  Information  Policy  and 
Management  Division. 

[FR  Doc.  88-19579  Filed  8-26-88;  8:45  am] 

BILUNG  CODE  4210-01-M 


Office  Of  the  Regional  Administrator- 
Regional  Housing  Commissioner 

[Docket  No.  D-88-S85] 

Acting  IManager,  Region  IV  (Atlanta); 
Designation  for  Nashville  Office 
agency:  Department  of  Housing  and 
Urban  Development. 
action:  Designation. 

SUMMARY:  Updates  the  designation  of 
officals  who  may  serve  as  Acting 
Manager  for  the  Nashville  Office. 

effective  date:  July  12. 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

Henry  E.  Rollins,  Director,  Management 
Systems  Division,  Office  of 
Administration,  Atlanta  Regional  Office, 
Department  of  Housing  and  Urban 
Development,  Room  634,  Richard  B. 
Russell  Federal  Building,  75  Spring 
Street,  SW..  Atlanta,  Georgia  30303- 
3388,  404-331-5199. 
Designation  of  Acting  Manager  for 
Nashville  Office 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Manager  during  the 
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absence  of,  or  vacancy  in  the  position 
of,  the  Manager,  with  all  the  powers, 
functions,  and  duties  redelegated  or 
assigned  to  the  Manager:  Provided,  That 
no  official  is  authorized  to  serve  as 
Acting  Manager  unless  all  other 
employees  whose  titles  precede  his/hers 
in  this  designation  are  unable  to  serve 
by  reason  of  absence: 

1.  Director,  Housing  Division. 

2.  Director,  Housing  Management 
Division. 

3.  Chief  Attorney. 

4.  Chief,  Assisted  Housing 
Management  Branch. 

This  designation  supersedes  the 
designation  effective  February  25, 1987, 
(52  FR  17482,  May  8, 1987). 
(Delegation  of  Authority  by  the  Secretary 
effective  October  1, 1970  (36  FR  3389. 
February  23, 1971)) 

This  designation  shall  be  effective  as  of 
July  12, 1988. 
Joseph  P.  Garaffa, 
Acting  Manager,  Nashville  Office. 
Raymond  A.  Harris, 

Regional  Administrator,  Regional  Housing 
Commissioner,  Office  of  the  Regional 
Administrator. 
[FR  Doc.  88-19578  Filed  8-26-88;  8:45  am] 

BILUNQ  COOe  4210-01-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-010-09-4830-04] 

Elko  BLM  District  Grazing  Advisory 
Board;  Meeting 

The  Elko  BLM  District  Grazing 
Advisory  Board  will  hold  a  meeting 
September  29, 1988  at  the  Elko  District 
BLM  office  at  10:00  a.m. 

The  Board  will  reveiw  range 
improvement  projects  for  Fiscal  Year 
1989  as  proposed  by  the  BLM,  and 
proposed  allotment  management  plans 
as  well  as  other  matters  that  may  come 
before  the  Board. 

The  meeting  is  open  to  the  public: 
Interested  persons  may  make  oral 
statements  to  the  Board  between  1:30 
p.m.  and  2:00  p.m.  or  file  written 
statements  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager,  BLM,  3900  E.  Idaho  St., 
Elko,  NV  89801  by  September  22, 1988. 
Dependmg  on  the  number  of  persons 
wishing  to  make  oral  statements,  a  per 
person  time  limit  may  be  established. 
Rodney  Harris, 
District  Manager 
|FR  Doc.  88-19565  Filed  8-26-88;  8:45  am) 

BtLUNQ  COOE  4310-HC-M 


[ES-940-08-4520-13;  ES-039041,  Group  24] 

Filing  of  Plat  of  the  Survey  of  the  Rend 
Lake  Acquisition  Boundary;  Illinois 

August  19. 1988. 

1.  The  plat  of  the  survey  of  the  Rend 
Lake  acquisition  boundary,  Township  6 
South,  Range  3  East,  Third  Principal 
Meridian,  Illinois,  will  be  officially  filed 
in  the  Eastern  States  Office,  Alexandria, 
Virginia  at  7:30  a.m.,  on  October  3, 1988. 

2.  The  survey  was  made  at  the  request 
of  the  Corps  of  Engineers. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
l>e  sent  to  the  Deputy  State  Director  for 
Cadastral  Survey  and  Support  Services, 
Eastern  States  Office,  Bureau  of  Land 
Management,  350  South  Pickett  Street, 
Alexandria,  Virginia  22304,  prior  to  7:30 
a.m.,  October  3, 1988. 

4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Lane }.  Bouman, 

Deputy  State  Director  for  Cadastral  Survey 
and  Support  Services. 
[FR  Dot  88-19501  Filed  &-26-«8;  8:45  am] 
BtLUNQ  COOE  4310-aj-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Section  5a;  Application  No.  46] 

Southern  Motor  Carriers  Rate 
Conference,  Inc.,  and  Central  and 
Southern  Motor  Freight  Tariff 
Association,  Inc.;  Merger  Agreement 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  filing  of  joint 

apphcation  for  merger,  and  for 

comments. 

SUMMARY:  Southern  Motor  Carriers  Rate 
Conference,  Inc.  (SMC)  and  Central  and 
Southern  Motor  Freight  Tariff 
Association,  Inc.  (CSA)  have  filed  a 
joint  application  seeking  approval  of  the 
merger  of  CSA  into  SMC,  and  approval 
of  the  revised  by-laws  of  SMC.  SMC  and 
CSA  are  collective  ratemaking 
organizations  which  presently  have 
overlapping  territories  and 
memberships.  With  one  minor  exception 
(the  points  of  Helena  and  West  Helena, 
AR),  the  territorial  scope  of  SMC 
embraces  that  of  CSA.  SMC's  activities 
are  confined  to  traffic  moving  between, 
and  from  and  to,  points  in  Alabama, 
Florida,  Georgia,  Kentucky,  Louisiana 
(eastern  portion),  Mississippi.  North 
Carolina,  South  Carolina,  Tennessee, 
Virginia  (southern  portion],  and  a  small 
part  of  West  Virginia.  However,  to  date 
SMC  has  not  engaged  in  collective 


ratemaking  to  the  full  extent  of  its 
territory  and  its  present  activities  do  not 
include  CSA's  territory.  CSA's  present 
activities  are  confined  to  traffic  between 
points  in  the  South,  on  the  one  hand, 
and  on  the  other,  points  in  Illinois, 
Indiana,  Michigan,  Missouri,  Ohio, 
Pennsylvania,  West  Virginia,  and 
Wisconsin.  The  merger  would  broaden 
SMC's  present  collective  ratemaking 
activities  to  include  all  of  its  authorized 
territonal  scope  and  add  the  two  points 
in  Arkansas  previously  mentioned.  SMC 
has  232  members.  Only  45  of  CSA's  160 
members  do  not  belong  to  SMC. 
Applicants  believe  that  significant 
economies  of  operation  will  result  from 
the  merger.  Employment  costs  would  be 
reduced  and  combined  operations 
would  lower  administrative  and 
facilities  costs.  The  merged  operation 
would  be  conducted  under  the  terms  of 
SMC's  agreement  (with  minor 
amendments)  that  received  final 
approval  as  consistent  with  the 
requirements  of  49  U.S.C.  10706(b). 

DATES:  Persons  interested  in 
participating  in  this  proceeding  should 
so  advise  the  Commission  in  writing  by 
September  28, 1988.  A  service  list  will 
then  be  prepared.  Applicants  will  have 
10  days  from  the  service  date  of  that  list 
to  serve  each  party  on  the  list  and  the 
Commission  with  a  copy  of  the 
application  and  any  additional 
evidence.  (If  the  Commission  or  a  party 
has  been  previously  supplied  the 
materials,  applicants  need  only  so 
certify.)  Other  parties  will  have  35  days 
from  the  service  date  of  the  service  list 
to  submit  their  comments  to  the 
Commission  and  to  applicants' 
representatives.  Applicants  will  have  50 
days  from  the  service  date  of  the  list  to 
reply. 

ADDRESS:  An  original  and  10  copies,  if 
possible,  of  comments  referring  to 
Section  5a  Application  No.  46  should  be 
sent  to:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423.  A 
copy  of  any  comments  filed  with  the 
Commission  must  also  be  served  on 
applicants'  representatives. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.R.  Hodge  (202)  275-7890  or  Richard  B. 
Felder  (202)  275-7691  [TDD  for  hearing 
impaired:  (202)  275-1721). 

SUPPLEMENTARY  INFORMATION:  The 

Commission  seeks  comment  from 
interested  parties  on  any  and  all  aspects 
of  this  proposal,  including  anticipated 
competitive  impacts  of  it. 

Applicants  are  encouraged  to  submit 
detailed  evidence  supporting  their 
anticipated  operating  savings  and 
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explaining  how  the  merger  would  affect 
collective  activity  generally. 

No  Commission  decision  accompanies 
this  notice.  Copies  of  the  merger 
agreement  are  available  for  public 
inspection  and  copying  at  the  Office  of 
the  Secretary,  Interstate  Commerce 
Commission.  Washington,  DC  20423, 
and  from  the  applicant's 
representatives:  John  Womack,  P.O.  Box 
37110,  Louisville,  KY  40233-7110, 
Sherman  D.  Schwartzberg,  1307 
Peachtree  Street,  NE.,  Atlanta.  GA 
30309,  and  John  W.  McFadden,  Jr.,  1600 
Wilson  Boulevard,  Suite  1001,  Arlington, 
VA  22209. 

Authority:  49  U.S.C.  10321  and  10706  and  5 
U.S.C.  553. 

Decided:  August  22, 1968. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chainnan  Andre,  Commissioners 
Sterretl,  Simmons,  and  L.amboley. 
Commissioner  Sterrett  did  not  participate  in 
the  disposition  of  this  proceeding. 
NoreU  R.  McGe«, 
Secretary. 
[FR  Doc.  88-19523  Filed  8-26-88;  8:45  am] 

BILUNO  CODE  703S-01-M 


[Docket  No.  AB-305X] 

Nicholas,  Fayette  &  Greenbrier 
Railroad  Co.,  Abandonment 
Exemption,  Fayette  County,  WV 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  13.4-miIe  line  of  railroad  between 
milepost  0.0  at  Babcock,  WV,  and 
milepost  13.4  at  the  end  of  applicant's 
Landisburg  Subdivision  near 
Landisburg,  WV,  in  Fayette  County. 
WV. 

Applicant  has  certified  that  (1]  no 
local  or  overhead  trafHc  has  moved  over 
the  line  for  at  least  2  years  and  (2)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user]  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Conmiission  or  any  U.S.  District  Coiut, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  fihng  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  amendment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  380 1.CC.  91 
(1979].  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 


Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  September 
28, 1988  (unless  stayed  pending 
reconsideration].  Petitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues  •  and  formal 
expressions  of  itent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c](2)  *  must  be  filed  by 
September  5, 1988  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  September  13. 
1988  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Patricia  Vail, 
500  Water  Street,  Jacksonville,  FL  32202 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Envirormient  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by 
August  29, 1988.  Other  interested 
persons  may  obtain  a  copy  of  the  EA 
from  SEE  by  writing  to  it  (Room  3115, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Cari  Bausch,  Chief,  SEE  at  (202)  275- 
7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  pubUc  use 
conditions. 

Decided-  August  15, 1988. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-19524  Filed  8-26-88;  8:45  am] 

BtLLMQCOOE  TOSS-Ot-M 


'  A  stay  will  be  routinely  issued  by  the 
Commission  In  those  proceedings  where  ao 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  Independent  investigation] 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Rail  Line*,  4  I.C.C  2d  400  (1988). 

*  See  Exemp.  of  Rail  Line  Aband.  or  Discord. — 
Offert  of  Fin.  Assist,  4  LCC  2d  1S4  (1987).  and  final 
rules  pubhshed  in  the  Federal  Register  on  December 
22,  1987  (52  FR  46440-48446). 


DEPARTMENT  OF  Jl«TICE 

Enforcement  of  Nondiscrimination  on 
the  Basis  of  Handicap  in  Programs  or 
Activities  Conducted  t>y  the 
Department  of  Justice 

agency:  Department  of  Justice. 

ACTION:  Notice  of  availability  of  draft 
Transition  Plan  and  Self-Evaluation  and 
request  for  comments. 

SUMMARY:  The  Department  of  Justice  is 
announcing  the  availability  of  its  draff 
Transition  Plan  and  Self-Evaluation  for 
implementation  of  its  regulation 
prohibiting  discrimination  on  the  basis 
of  handicap  in  its  federally  conducted 
programs  and  activities  (28  CFR  Part  39). 
The  draft  describes  the  Department's 
review  of  its  policies,  practices,  and 
facilities  and  their  effects  on  individuals 
with  handicaps  involved  in  Department 
of  Justice  programs  and  activities,  and 
the  steps  the  Department  has  taken  or  is 
taking  to  ensure  that  no  qualified 
individual  with  handicaps  is  excluded 
from  participation  in,  denied  the 
benefits  of,  or  otherwise  subjected  to 
discrimination  under  any  such  program 
or  activity.  The  purpose  of  this  notice  is 
to  provide  an  opportunity  for  interested 
persons,  including  individuals  with 
handicaps,  and  organizations 
representing  individuals  with  handicaps, 
to  participate  in  the  self-evaluation 
process  and  the  development  of  the 
transition  plan  by  reviewing  the 
Department's  draft  Transition  Plan  and 
Self-Evaluation  and  submitting  oral  and 
written  comments. 

DATE:  To  be  assured  of  consideration, 
comments  must  be  received  on  or  before 
October  28, 1988. 

ADDRESSES:  Comments  should  be  sent 
to  the  Coordination  and  Review  Section, 
Civil  Rights  Division,  U.S.  Department  of 
Justice,  P.O.  Box  66118,  Washington,  DC 
20035-6118.  The  draft  Transition  Plan 
and  Self-Evaluation  is  available  for 
public  inspection  at  the  Coordination 
and  Review  Section.  Civil  Rights 
Division.  Department  of  Justice,  320  First 
Street,  NW.,  Room  854,  Washington,  DC 
20530.  Persons  who  need  assistance  to 
review  the  document  vfill  be  provided 
with  appropriate  aids  such  as  readers, 
print  magnifiers,  or  audio  tape  players. 
A  limited  number  of  copies  of  the 
document  are  available.  The  document 
is  available  in  regular  and  large  print,  on 
computer  disc,  and  on  audio  tape. 
Copies  may  be  obtained  from  the 
Coordination  and  Review  Section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bert  Keys,  Coordination  and  Review 
Section.  (202)  724-2218  (Voice)  or  (202) 
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724-7678  (TDD).  (These  are  not  toll  free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  Section 
504  of  the  Rehabilitation  Act  of  1973.  29 
U.S.C.  794.  which  prohibits 
discrimination  on  the  basis  of  handicap 
in  federally  assisted  programs  and 
activities,  was  amended  in  1978  to 
extend  its  coverage  to  programs  and 
activities  conducted  by  Federal 
Executive  agencies,  including  the 
Department  of  Justice.  The  Department's 
regulation  implementing  section  504  for 
its  federally  conducted  program  is 
codified  at  28  CFR  Part  39.  Section 
39.110  of  that  rule  requires  the 
Department  to  evaluate  its  current 
policies  and  practices  for  compliance 
with  section  504.  Additionally,  section 
39.150  prescribes  that,  in  the  event  that 
structural  changes  are  necessary  to 
make  the  Department's  programs 
accessible  to  individuals  with 
handicaps,  the  Department  shall 
develop  a  plan  setting  forth  the  steps 
necessary  to  complete  these  changes. 
The  Department  has  combined  the  self- 
evaluation  process  with  the 
development  of  a  transition  plan.  This 
document  is  the  result  of  an 
examination  of  the  Department's 
facilities  and  the  policies  and  practices 
by  which  the  Department's  programs  are 
operated.  Various  components  of  the 
Department  have  identified  those 
obstacles  that  might  hinder  the  effective 
participation  of  individuals  with 
handicaps  in  the  Department's  programs 
and  have  either  begun  or  already 
completed  the  process  by  which  these 
potential  obstacles  are  to  be  eliminated. 
The  draft  Transition  Plan  and  Self- 
Evaluation  thus  sets  forth  the  results  of 
this  examination  and  outlines  the 
actions  that  the  Department  has  taken 
and  intends  to  take  over  the  next 
several  years. 

The  Department  actively  solicits 
specific,  concrete  public  comment  to 
help  resolve  issues  that  have  been  noted 
or  to  identify  new  issues.  In  particular, 
the  public  is  invited  to  comment  on  how 
the  Department  can  best  ensure  access 
to  its  programs  by  using 
telecommunication  devices  for  deaf 
persons  (TDD's).  Also,  because  of  the 
very  large  number  of  facilities  (over 
1,500)  used  by  the  Department 
throughout  the  United  States,  including 
its  territories  and  possessions,  the 
Department  seeks  any  specific 
information  the  public  may  have 
regarding  accessibility  in  facilities  used 
by  the  Department.  This  information 
will  help  the  Department  in  taking  the 
necessary  steps  to  improve  accessibility. 

Although  the  Department's 
employment  program  is  subject  to 


section  504  under  §  39.140  of  the  final 
rule,  the  Department  has  not  included 
employment  practices  as  part  of  the  self- 
evaluation  process.  The  Department  is 
subject  to  the  requirements  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
Section  501  requires  the  Department  to 
take  affirmative  action  to  hire  and 
advance  in  employment  qualified 
individuals  with  handicaps.  The  Equal 
Employment  Opportunity  Commission 
(EEOC)  has  established  detailed 
regulations  to  implement  section  501  at 
29  CFR  Part  1613.  The  EEOC's  section 
501  at  29  CFR  Part  1613.  The  EEOC's 
section  501  program  includes  affirmative 
action  requirements  that  go  beyond  the 
nondiscrimination  requirements  of 
section  504.  The  Department  believes 
that  further  review  of  its  employment 
practices  in  this  document  is 
unnecessary  in  light  of  its  compliance 
with  its  section  501  responsibilities. 

The  draft  Transition  Plan  and  Self- 
Evaluation  reflects  the  Department's 
internal  organizational  structure. 
Although  it  is  generally  true  that  the 
Justice  Management  Division  (JMD) 
provides  administrative  and 
management  support  services  to  all  of 
the  Department's  component  agencies, 
the  largest  of  the  Department's 
components,  (i.e..  Bureau  of  Prisons, 
Marshals  Service,  Inmiigration  and 
Naturalization  Service,  Drug 
Enforcement  Administration,  and 
Federal  Bureau  of  Investigation)  have 
their  own  management  staff  and 
function  independently  of  JMD.  These 
components  will  directly  implement 
their  respective  portions  of  the 
transition  plan.  The  smaller  components 
within  the  Department  do  not  have  their 
own  management  staff.  Thus,  they 
conducted  their  self-evaluations  with 
assistance  from  the  Civil  Rights  Division 
and  will  implement  their  respective 
portions  of  the  transition  plan  in 
conjunction  with  JMD.  The  components 
covered  by  this  document  include: 

•  The  Federal  Bureau  of  Prisons  has 
almost  12,000  employees,  a  budget  of  650 
million  dollars  and  maintains  47  Federal 
correctional  institutions  with  over  40,000 
imnates; 

•  The  United  States  Marshals  Service, 
consisting  of  94  marshals  with  a  support 
staff  of  2,700,  provides  security 
assistance  for  Federal  prisoners  and 
interacts  with  the  public  in  matters 
related  to  the  judicial  process; 

•  The  Immigration  and  Naturalization 
Service  has  approximately  12,000 
employees,  a  budget  of  about  800  million 
dollars,  and  maintains  a  broad  network 
of  regional  and  district  offices  to  enforce 
the  immigration  laws; 


•  The  Executive  Office  for 
Immigration  Review,  which  is  entirely 
separate  from  the  INS,  includes  the 
Board  of  Immigration  Appeals,  the 
Office  of  the  Chief  Immigration  Judge, 
and  250  support  staff; 

•  The  Drug  Enforcement 
Administration,  which  enforces  the 
controlled  substances  laws  in 
coordination  with  Federal,  State,  and 
local  law  enforcement  authorities,  has 
almost  5,000  employees  and  field  offices 
in  15  states  and  the  District  of  Columbia; 

•  The  Federal  Bureau  of  Investigation 
has  almost  23,000  employees,  a  budget 
of  1.5  billion  dollars,  and  maintains  59 
field  divisions  and  over  400  auxiliary 
offices  throughout  the  United  States; 

•  The  Justice  Management  Division 
oversees  selected  management 
operations  and  provides  direct 
administrative  services  to  the  offices, 
boards,  and  divisions  of  the  Department; 

•  The  U.S.  Parole  Commission's  168 
employees  administer  a  parole  system 
for  Federal  prisoners  and  develop 
Federal  parole  policy; 

•  The  Office  of  the  Pardon  Attorney 
(OPA),  in  consultation  with  the 
Associate  Attorney  General,  receives 
and  reviews  all  petitions  for  Executive 
clemency,  initiates  the  necessary 
investigations  and  prepares  the 
recommendation  of  the  Associate 
Attorney  General  to  the  President  in 
connection  with  consideration  of  all 
forms  of  Executive  clemency.  OPA  has 
ten  employees; 

•  The  Executive  Office  for  U.S. 
Attorneys  (EOUSA)  provides  general 
executive  assistance  and  supervision  to 
the  94  offices  of  the  U.S.  Attorneys 
which  have  5,000  employees  in  over  150 
offices  throughout  the  United  States. 
EOUSA  also  coordinates  the 
relationship  of  other  Department  units 
with  those  offices; 

•  The  Executive  Office  for  U.S. 
Trustees  supervises  the  administration 
of  all  cases  filed  pursuant  to  the 
Bankruptcy  Reform  Act  of  1978  with  the 
offices  of  the  United  States  Trustees. 
There  are  88  offices  of  United  States 
Trustees  Executive  Office  and  the 
Offices  of  the  U.S.  Trustees  have  a 
combined  staff  of  almost  400  persons. 

•  The  Office  of  Justice  Programs 
provides  financial  and  technical 
assistance  to  State  and  local 
governments  and  nongovernmental 
organizations  for  criminal  justice  system 
improvement  programs; 

•  The  Community  Relations  Service 
consists  of  ten  regional  offices 
throughout  the  United  States  that 
provide  conciliation  and  mediation 
services  to  communities  where  disputes 
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regarding  discriminatory  practices  have 
arisen; 

•  The  six  legal  divisions  (Antitrust. 
Civil.  Civil  Rights,  Criminal,  Land  and 
Natural  Resources  and  Tax)  have  over 
3,600  employees  in  Washington  and  in 
several  field  offices.  These  divisions 
conduct  litigation  on  a  wide  variety  of 
issues  where  the  interests  of  the  Federal 
Government  are  involved; 

•  The  Foreign  Claims  Settlement 
Commission's  employees  determine 
claims  of  United  States  nationals  for 
loss  of  property  in  specific  foreign 
countries  as  a  result  of  the 
nationalization  or  other  taking  of 
property  by  those  governments; 

•  INTERPOLr-United  States  National 
Central  Bureau  functions  as  a  central 
conduit  providing  communication 
between  this  country,  other  INTERPOL 
member  countries,  and  the  INTERPOL 
Headquarters; 

•  A  variety  of  Executive  level  offices 
(Offices  of  the  Attorney  General,  Office 
of  the  Deputy  Attorney  General.  Office 
of  the  Associate  Attorney  General. 
Office  of  the  Solicitor  General.  Office  of 
Legal  Counsel.  Office  of  Legal  Policy, 
Office  of  Intelligence  Policy  and  Review. 
Office  of  Professional  ResponsibiUty, 
Office  of  Legislative  and 
Intergovernmental  Affairs,  and  the 
Office  of  Public  Affairs)  provide  direct 
support  to  the  top  management  officials 
of  the  Department. 

Wm.  Bradford  Reynolds. 

Assistant  Attorney  General,  Civil  Rights 
Division. 

[FR  Doc.  88-19499  Filed  8-26-88;  8:45  am] 

BILUNG  CODE  4410-01-M 


Lodging  of  Consent  Decree 

In  accordance  with  the  policy  of  the 
Department  of  Justice.  28  CFR  50.7, 
notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  Unites  States  v. 
Hillsborough  County,  Florida  and  the 
State  of  Florida,  has  been  lodged  with 
the  United  States  District  Court  for  the 
Middle  District  of  Florida.  That  action 
was  brought  pursuant  to  the  Clean 
Water  Act  for  violations  of  the 
discharge  limitations  included  in  the 
federal  permit  issued  to  Hillsborough 
County  for  its  Dale  Mabry  wastewater 
treatment  plant,  and  for  unpermitted 
discharges  related  to  the  plant. 

The  settlement  agreement  requires 
Hillsborough  County  to  submit  plans  for 
improvements  to  the  plant  to  insure  that 
effluent  discharges  do  not  occur  at 
locations  or  in  frequencies  in  violation 
of  its  NPDES  permit  and  to  construct 
those  necessary  improvements  by  April 
15, 1989.  Hillsborough  County  must  be  in 
full  compliance  with  its  permit  by  April 


30, 1989.  Until  that  time,  Hillsborough 
County  must  meet  strict  interim 
standards  regulating  its  discharge  or  pay 
stipulated  penalties  for  such  violations. 
In  addition.  Hillsborough  County  will 
pay  a  $195,000  civil  penalty  to  the 
United  States. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice,  Washington,  DC 
20530.  All  comments  should  refer  to 
United  States  v.  Hillsborough  County, 
Florida.  D.J.  Ref.  90-5-1-1-3024. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Robert  Timberlake 
Building,  500  Zack  Street,  Tampa, 
Florida  33602  and  at  the  Region  IV 
Office  of  the  U.S.  Environmental 
Protection  Agency,  345  Courtland  Street, 
NE.,  Atlanta,  Georgia  30365.  Copies  of 
the  proposed  consent  decree  may  also 
be  examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division.  United  States 
Department  of  Justice,  Room  1527,  Tenth 
Street  and  Pennsylvania  Avenue.  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Any  request 
for  a  copy  of  the  consent  decree  should 
be  accompanied  by  a  check  in  the 
amount  of  $1.70  for  copying  costs  ($0.10 
per  page)  payable  to  "United  States 
Treasurer." 
Roger  J.  Maizulla, 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-19497  Filed  8-2&-88;  8:45  amj 

BILUNG  CODE  441(M>1-M 


Lodging  of  Consent  Decree;  McGraw* 
Edison  Co.  et  al. 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  on  August  15. 
1988  a  proposed  partial  consent  decree 
in  United  States  v.  McGraw-Edison  Co., 
et  al..  Civ.  No.  88-542  C.  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  New  York.  That 
action  was  brought  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Recovery 
Act  for  the  recovery  of  costs  expended 
by  the  United  States  in  connection  with 
the  Olean  Well  Field  Site  located  in 
Olean,  New  York  and  for  penalties 
against  a  non-settling  party. 


The  partial  consent  decree  is  entered 
into  between  the  United  States,  and  five 
of  the  six  parties  potentially  responsible 
for  the  contamination  af  the  Olean  Well 
Field  Site.  The  decree  provides  for  the 
payment  by  those  parties  of 
$1,026,696.50  to  the  United  States  for 
costs  expended  by  the  government  in 
conducting  investigatory,  removal  and 
remedial  activities  at  the  site.  The 
partial  consent  decree  does  not  resolve 
the  liability  of  one  of  the  defendants 
named  in  the  complaint  filed  by  the 
United  States  in  this  action. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC. 
All  comments  should  refer  to  United 
States  V.  McGraw-Edison  Co.,  et  al.. 
D.O.J.  Ref.  90-11-3-181. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  502  U.S.  Courthouse, 
Court  &  Franklin  Streets,  Buffalo,  New 
York  14202  and  at  the  Region  II  Office  of 
the  Environmental  Protection  Agency.  26 
Federal  Plaza,  New  York,  New  York 
10278.  Copies  of  the  proposed  partial 
consent  decree  may  also  be  examined  at 
the  Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
United  States  Department  of  Justice, 
Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  decree  may  be  obtained  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Any  request  for  a  copy  of  the 
decree  should  be  accompanied  by  a 
check  in  the  amount  of  $1.50  for  copying 
costs  payable  to  the  "United  States 
Treasurer." 
Roger  ].  MarzuIIa. 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

[FR  Doc.  88-19496  Filed  8-28-6S;  8:45  amJ 

BILUNG  CODE  4410-01-y 


Consent  Decree  in  Clean  Air  Act 
Enforcement  Action;  Simplicity 
■Manufacturing,  Inc. 

In  accordance  with  the  Department 
Pohcy  28  CFR  §  50.7,  notice  is  hereby 
given  that  on  August  15, 1988  a  Consent 
Decree  in  United  States  V.  Simplicity 
Manufacturing,  Inc.,  Civil  Action  No. 
88-C-0294  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Wisconsin.  The  Compliant 
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alleged  Simplicity  used  coatings  which 
violated  Umits  established  by  the  Clean 
Air  Act  and  the  Wisconsin  State 
Implementation  Plan  (SIPjfor  volatile 
organic  compounds  at  Simplicity's  Port 
Washington,  Wisconsin  facility.  Under 
the  decree.  Simplicity  has  agreed  not  to 
use  coatings  which  violate  the 
Wisconsin  SIP,  to  satisfy  various 
monitoring,  record  keeping  and 
reporting  requirements,  and  to  pay  a 
civil  penalty  of  $35,000. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  pubUcation 
date  on  this  notice  written  comments 
relating  to  the  decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General,  Land  and  Natiu'al  Resources 
Division.  Department  of  Justice, 
Washington,  DC  20530,  and  refer  to 
United  States  v.  Simplicity 
Manufacturing,  Inc.,  90-5-2-11220. 

The  proposed  consent  decree  can  be 
examined  at  the  offlce  of  the  United 
States  Attorney,  330  Federal  Building, 
517  E,  Wisconsin  Avenue,  Milwaukee, 
Wisconsin,  and  at  the  Region  V  Office 
of  the  Environmental  Protection  Agency, 
230  South  Dearborn  Street,  Chicago. 
Illinois.  Copies  of  the  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division  of  the  Department  of  Justice, 
Room  1521,  Ninth  Street  and 
Pennsylvania  Avenue,  Nl/V., 
Washington,  DC  20530.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $1.20  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States.  The 
Decree  can  be  examined  at  the  above 
address  without  cost. 
Roger ).  Maizulla. 

Assistant  Attorney  General  Land  and 

Natural  Resources  Division. 

[FR  Doc.  88-19500  Filed  8-26-68;  8:45  am) 

BHXING  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Heaith 
Administration 

National  Advisory  Committee  on 
Occupational  Safety  and  Health; 
Request  for  Nomination  of  Members 

The  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
requests  nominations  for  memership  on 
the  National  Advisory  Committee  on 
Occupational  Safety  and  Health.  The 
Committee  was  established  under 
section  7(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970  to  advise  the 
Secretary  of  Labor  and  the  Secretary  of 


Health  and  Human  Services  on  matters 
relating  to  the  administration  of  the  Act. 

The  terms  of  6  members  of  the  12 
member  committee  will  expire  on 
November  13, 1988.  Nominations  will  be 
accepted  for  vacancies  occurring  in  the 
following  categories  Three  public 
representatives,  one  management 
representative,  one  labor  representative, 
and  one  safety  representative.  Any 
interested  person  or  organization  may 
nominate  one  or  more  qualified  persons 
for  membership.  Nominees  should  be 
identified  by  name,  occupation  or 
position,  address,  and  telephone  number 
and  social  security  number.  The 
category  which  the  candidate  would 
represent  should  be  specified  and  a 
resume  of  the  nominee's  background, 
experience,  and  qualifications  included. 
In  addition,  the  nomination  should  state 
that  the  nominee  is  aware  of  the 
nomination  and  is  willing  to  serve  as  a 
committee  member  for  a  2  year  term 
ending  November  13. 1990. 

Nominations  should  be  submitted  to 
Tom  Hall,  Division  of  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  Room  N-3647,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210,  no 
later  than  September  15, 1988. 
Nominations  received  after  this  date 
cannot  be  considered. 

Signed  at  Washington.  DC,  this  23rd  day  of 
August  1988. 
John  A.  Pendergrass, 
Assistant  Secretary. 
[FR  Doc.  88-19529  Filed  8-26-88;  8:45  am) 

BIUJNG  CODE  4S10-26-U 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  No.  50-364] 

Alabama  Power  Co^  Joseph  M.  Farley 
Nuclear  Plant,  Unit  2;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  a  portion  of  the  requirements  of  10 
CFR  50-55a(g)(4)(ii)  to  the  Alabama 
Power  Company  (the  licensee)  for  the 
Joseph  M.  Farley  Nuclear  Power  Plant, 
Unit  2  (Fariey  2  or  Unit  2)  located  in 
Houston  County,  Alabama. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirement  of  10 
CFR  50.55a(g)(4)(ii)  to  authorize  a 
program  update  at  this  time  to  the 
ASME  Code,  1983  Edition,  through  the 


Summer  1983  addenda,  for  the  Farley  2 
Inservice  Inspection  (ISI)  program  and 
the  Farley  2  Inservice  Testing  (1ST) 
program.  Thereby,  the  ASME  Code  of 
record  for  Farley  2  would  be  updated 
three  years  in  advance  of  the  July  31. 
1991,  Code  requirements.  Also,  the 
updated  Farley  2  program  would 
continue  through  the  first  and  second  40- 
month  periods  of  the  second  ten-year 
interval  until  December  1, 1997.  This 
action  would  allow  the  licensee  to 
maintain  and  exercise  one  set  of  ISI  and 
1ST  program  requirements  for  both  Unit 
1  and  Unit  2.  The  licensee  intends  to 
update  the  programs  to  be  performed 
starting  in  1997  in  order  that  Code 
requirements  for  the  remaining  life  of 
the  plant  remain  the  same  for  both  units. 

The  Need  for  the  Proposed  Action 

The  licensee  has  described  the  need 
for  the  action  as  follows: 

The  requested  exemption  is  needed 
because  the  ISI  and  1ST  Programs  for  Farley 
Nuclear  Plant  would  otherwise  be 
accomplished  under  two  different  editions  of 
the  ASME  Code.  Although  administratively 
possible,  this  situation  could  contribute  to  the 
increased  administrative  overhead  in  the 
performance  of  inspection  and  testing 
requirements  to  two  different  editions  of  the 
Code.  This  would  create  an  additional 
administrative  workload  for  what  could  be 
described  as  only  nominal  technical 
differences  in  the  inspection  and  testing 
requirements. 

The  Commission  agrees  with  this 
assessment. 

Environmental  Impact  of  Proposed 
Action 

The  licensee  has  reviewed  the 
environmental  impact  of  the  proposed 
action  as  follows: 

The  proposed  exemption  would  provide  a 
degree  of  inservice  inspection  and  testing 
that  is  equivalent  to  that  required  by  10  CFR 
50.55a(g](4).  such  that  there  would  be  no 
increase  in  the  risk  of  failure  for  operation 
readiness  of  pumps  and  valves  or  other 
components  whose  function  is  required  for 
safety  at  these  facilities.  Consequently,  the 
probability  of  failure  for  operational 
readiness  of  components  would  not  be 
increased,  the  radiological  risk  would  not  be 
greater  than  determined  previously,  and  the 
requested  exemption  would  not  otherwise 
affect  plant  radiological  effluents.  Therefore, 
we  concluded  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  this  proposed  exemption. 

With  regard  to  potential  nonradiological 
impacts,  the  proposed  exemption  involves 
features  located  entirely  within  the  restricted 
area  as  dcfmed  in  10  CFR  Part  20.  It  would 
not  affect  plant  nonradiological  effluents  and 
would  have  no  other  environmental  impact. 
Therefore,  we  conclude  that  there  are  no 
significant  nonradiological  environmental 
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impacts  associated  with  the  proposed 
exemption. 

The  Commission  agrees  with  this 
assessment.  There  would  be  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  and 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

Alternative  to  the  Proposed  Action 

Because  the  Commission  has 
concluded  that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  exemption,  any  alternative 
to  this  exemption  will  have  either  no 
significantly  different  environmental 
impact  or  greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  as  a  result  of  plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  related  to  the 
operation  of  the  Joseph  M.  Farley 
Nuclear  Plant,  Units  1  and  2,"  dated 
December  1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  that  supports  the 
proposed  exemption.  The  NRC  staff  did 
not  consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  the  exemption 
dated  June  22, 1988,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW.,  Washington,  DC, 
and  at  the  George  S.  Houston  Memorial 
Library,  212  W.  Burdeshaw  Street, 
Dothan,  Alabama  36303. 

Dated  at  Rockville,  Maryland  this  ISth  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Lester  L.  Kintner, 

Acting  Director,  Project  Directorate  Il-l, 
Division  of  Reactor  Projects  I/ll,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  8H-19S48  Filed  8-26-88;  8:45  am] 
BiLLING  CODE  7S90-01-M 


[Docket  No.  50-482] 

Wolf  Creek  Nuclear  Operating  Corp., 
Wolf  Creek  Generating  Station; 
Issuance  of  Director's  Decision  Under 
10  CFR  2.206  (DD-88-14) 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  denied  a  petition  under 
10  CFR  2.206  filed  Ms.  Billie  Pimer 
Garde  on  behalf  of  the  Nuclear 
Awareness  Network  (NAN)  (hereinafter 
referred  to  as  the  Petitioners).  The 
Petitioners  asked  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  to: 

1.  Require  the  Staff  to  take  possession 
of  the  Quality  First  (Ql)  files  and 
provide  to  the  Commission  and  the 
public  the  analysis  of  why  the  alleged 
significant  safety-related  deficiencies 
identified  for  the  past  year  by  members 
of  the  work  force  do  not  pose  a  danger 
to  the  public  health  and  safety. 

2.  Conduct  an  inquiry  on  the 
ramifications  of  the  collective  safety 
significance  and/or  adequacy  on  the 
quality  assurance  (QA)  program  in  the 
light  of  the  information  contained  in  the 
Ql  files. 

3.  Require  an  explanation  from  both 
the  Office  of  Nuclear  Reactor  Regulation 
(NRR)  and  Region  IV  as  to  why  they 
allegedly  allowed  the  allegations  to  be 
exempt  from  the  regulatory  analysis  for 
determination  of  safety  significance. 

4.  Request  that  the  Office  of 
Investigations  (OI)  conduct  an 
investigation  into  the  alleged 
compromising  of  the  Ql  program  by 
William  Rudolph,  site  QA  manager.  Mr. 
Rudolph  was  originally  responsible  for 
resolvling  allegations  made  against  the 
QA  program  that  he  supervised. 

The  Petitioner's  request  has  been 
denied  for  the  reasons  fully  described  in 
the  Director's  Decision  (DD-8&-14) 
under  10  CFR  2.206.  issued  on  this  date, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street,  NW.,  Washington, 
DC  20555,  and  the  Local  Public 
Document  Rooms  for  the  Wolf  Creek 
Generating  Station  located  at  Emporia 
State  Unviersity,  William  Allen  White 
Library.  1200  Commercial  Street, 
Emporia,  Kansas  66801,  and  Washburn 
University  School  of  Law  Library, 
Topeka,  Kansas. 

A  copy  of  the  decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c).  As 
provided  in  this  regulation,  the  decision 
will  constitute  the  final  action  of  the 
Commiscion  twenty-five  [25)  days  aftor 
issuance,  unless  the  Commission,  on  its 
own  motion,  institutes  review  of  the 
decision  within  that  period. 


Dated  at  Rockville.  Maryland,  this  22nd 
day  of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 

Thomas  E.  Murley, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-19549  Filed  8-26-88;  8;45  am) 

BILLING  COOE  7690-01-M 


[Doctiet  No.  50-261;  Licensee  No.  DPR-23, 
EA  87-124] 

Carolina  Power  and  Light  Co.,  H.B. 
Robinson  Steam  Electric,  Generating 
Plant  Unit  2;  Order  Imposing  CivH 
Monetary  Penalty 

I 

Carolina  Power  and  Light  Company 
(CP&L/licensee)  is  the  holder  of 
Operating  License  No.  DPR-23  [license) 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC/Commission)  on  July 
31, 1970.  The  license  authorizes  the 
licensee  to  operate  the  H.B.  Robinson 
Steam  Electric  Generating  Plant,  Unit  2, 
in  accordance  with  the  conditions 
specified  therein. 

II 

A  Safety  System  Functional 
Inspection  (SSFI)  was  conducted  on 
March  9 — April  15, 1987,  with  a  followup 
inspection  conducted  May  26 — 29, 1987. 
at  the  H.B.  Robinson  Steam  Electric 
Generating  Plant,  Hartsville,  South 
Carolina.  The  results  of  this  inspection 
indicated  that  the  hcensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  licensee 
by  letter  dated  November  13. 1987.  The 
Notice  states  the  nature  of  the 
violations,  the  provisions  of  the  NRC's 
requirements  that  the  licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  Violation  1  set  out 
in  the  Notice.  The  licensee  responded  to 
the  Notice  by  letter  dated  December  17. 
1987. 

Ill 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanations,  and  arguments  for 
withdrawal  of  Violation  I.  reduction  of 
severity  level,  and  remission  or 
mitigation  of  the  proposed  civil  penally 
contained  therein,  the  Deputy  Executive 
Director  for  Regional  Operations  liad 
determined,  as  set  forth  in  the  .'\ppendi\ 
to  this  Order,  that  Violation  I  occ;urr('d 
as  stated  in  the  Notice  and  that  the 
penalty  proposed  for  Violation  I 
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designated  in  the  Notice  •houkl  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  U.S.C.  2282, 
and  10  CFR  2.205,  it  is  hereby  credited 
that: 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Fifty  Thousand  Dollars 
($50,000)  within  30  days  of  the  date  of 
this  Order,  by  check,  draft,  or  money 
order,  payable  to  the  Treasurer  of  the 
United  States  and  mailed  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Dociunent  Control  Desk,  Washington. 
DC  20555. 


The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  shall  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555,  with 
copies  to  the  Assistant  General  for 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Regional  Adn^iinistrator,  Region  11, 101 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30323,  and  a  copy  to  the  NRC  Resident 
Inspector,  H.  B.  Robinson  Steam  Electric 
Generating  Plant. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  Violation  I 
of  the  Notice  referenced  in  Section  II 
above,  and 

(b)  Whether,  on  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

For  the  Nuclear  Regulatory  CommiMion. 

Dated  at  Rockville.  Maryland  this  17th  day 
of  August  1968. 
Jaoiee  ML  Taylor, 

Deputy  Executive  Director  for  Regional 
Operations. 

Appendix — Evaluation  and  Condutions 

On  November  13, 1987,  a  Notice  of 
Violation  and  Proposed  Imposition  of 


Civil  Penalty  (Notice)  was  issued  for 
violations  identifled  during  a  Safety 
System  Functional  Inspection  (SSFI) 
conducted  March  9 — ^April  15, 1987,  with 
a  followup  inspection  conducted  May 
28-29, 1987.  Carolhia  Power  and  Li^t 
Company  (CP&L/licensee)  responded  to 
the  Notice  on  December  17, 1987.  In  its 
response,  the  licensee  denied  the 
violations  as  stated  in  the  Notice, 
adding  that  in  no  instance  does  the 
Notice  raise  any  issues  that  individually 
or  collectively  could  have  jeopardized 
the  capability  of  its  operating  staff  to 
safely  shut  the  plant  down  using 
established  procedures.  The  licensee 
asserts  its  belief  that  if  complied  with 
the  requirements  of  10  CFR  Part  50, 
Appendix  R.  although  "some  problems 
may  have  existed  at  the  time  of  the 
SSFI"  and  that  if  the  NRC  concludes 
that  violations  occtured,  they  merit  no 
more  than  a  Severity  Level  IV 
classification.  This  appendix  addresses 
each  of  the  detailed  arguments  raised  by 
the  licensee  related  to  the  Notice. 

The  intent  of  Appendix  R  was  to 
prevent  a  repeat  of  the  TVA  Browns 
Ferry  fire  and  to  provide  adequate 
separation  of  equipment  and  power 
supplies  necessary  to  achieve  safe 
shutdown.  For  plants  where  extensive 
modifications  would  be  required  to  meet 
the  separation  criteria.  Appendix  R 
allowed  the  substitution  of  Dedicated/ 
Alternate  Shutdown.  These  methods 
permit  the  use  of  dedicated  equipment 
and  manual  operator  actions  to: 

1.  Achieve  and  maintain  subcritical 
conditions  in  the  reactor, 

2.  Maintain  reactor  coolant  inventory, 

3.  Achieve  and  maintain  hot  standby, 

4.  Achieve  cold  shutdown  within  72 
ho\xn,  and 

5.  Maintain  cold  shutdown. 

A  Dedicated/ Alternate  Shutdown 
system  was  implemented  at  R  B. 
Robinson  Steam  Electric  Generating 
Plant  rather  than  the  installation  of 
extensive  plant  modifications.  The 
licensee  proposed  to  meet  Appendix  R 
by  establishing  adequate  procedures, 
training,  communications,  and 
emergency  lighting  to  assure  safe 
shutdown  capability  with  a  fire  in  any 
zone.  The  licensee  also  stated  that  at 
least  ten  operators  would  be  called  in  to 
direct  the  activities  of  maintenance 
personnel  throgh  the  dedicated 
shutdown  repair  procedures. 

After  the  initial  development  of  the 
dedicated  shutdown  procedures  and 
initial  operator  training  by  a  consultant 
the  primary  responsibility  for 
Dedicated/ Alternate  Shutdown  was 
relegated  to  the  Operations  Department. 
Interviews  with  Operations 
management  and  staff  indicated  that  the 
licensee  believe  the  chance  of  a  severe 


fire  and  implementation  of  the  dedicated 
shutdown  procediu«s  were  extremely 
remote.  Operations  staff  indicated  that 
dedicated  shutdown  was  considered  a 
very  low  priority  in  comparison  with 
other  operations  responsibilities  and 
requirements. 

VIOLATION  I 

I.  Response  to  Violation  I 

Restatement  of  Violation  I  (Civil 
Penalty) 

10  CFR  50.48  requires,  in  part,  tiiat  die 
licensee  implement  fire  protection 
features  to  assure  fire  protection  of  safe 
shutdown  capability  in  accordance  with 
Section  ULG  of  10  CFR  Part  50. 
Appendix  R.  The  licensee  elected  to 
install  a  dedicated  shutdown  capability 
pursuant  to  Section  III.G  of  Appendix  R 
and  was  required  to  do  so  by  March  24, 
1988.  Section  IIIi>3  of  Appendix  R 
requires  the  licensee  to  have  procedives 
in  effect  to  implement  this  shutdown 
capability. 

Technical  Specification  6.5.1.1.1.f 
requires  that  written  procedives  shall  be 
established,  implemented,  and 
maintained  for  the  Fire  Protection 
Program. 

Contrary  to  the  above,  the  Hcensee 
failed  to  adequately  establish, 
implement  and  maintain  procedures  to 
carry  out  the  dedicated  shutdown 
capability  in  the  event  of  a  fire  in  the 
control  room.  Specific  example  of  these 
failures  include  the  following: 

A.  Failure  to  Establish  Procedures.  1. 
On  March  24, 1987,  plant  operating 
procedures  were  not  adequately 
established  in  that  the  procedure  entry 
conditions  were  insufficient  to  ensure 
that  Dedicated  Shutdown  Procediu« 
(DSP)-001,  Hot  Shutdown  Using  the 
Dedicated/Alternate  Shutdown  System, 
was  entered  only  when  required.  In 
particular,  the  lack  of  decision  points 
may  not  preclude  unwarranted 
deenergization  of  all  AC  power  sources. 

Summary  of  Licensee's  Response.  The 
licensee  denies  the  alleged  violation 
occurred.  The  licensee  believes  that 
DSP-OOl  did  provide  adequate  guidance 
on  the  entry  conditions  in  that  the 
procediu«s  stated  "This  procedure  is 
used  to  safely  bring  the  reactor  plant  to 
a  hot  shutdown  condition  subsequent  to 
a  severe  fire.  The  procedure  will  only  be 
used  if  the  extent  of  the  fire  induced 
damage  precludes  the  use  of  the 
Emergency  Operating  Procedures 
(EOPs)  Network  to  safely  control  the 
plant." 

The  licensee  states  tiiat  the  NRC  had 
previously  approved  deenergization  of 
major  busses  in  the  August  8, 1984 
Safety  Evaluation  Report  (SERl.  This 
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action  was  approved  as  a  basis  to 
prevent  spurious  operations  from 
impacting  safe  shutdown  and  from 
causing  damage  to  other  plant 
equipment.  Additionally,  the  licensee 
stated  that  spurious  operation  of  the 
emergency  diesel  generators  and 
equipment  running  without  loss  of 
offsite  power  was  identified  in  a  10  CFR 
Part  50.  Appendix  R,  inspection 
conducted  by  Region  II  personnel  in 
1985.  The  Inspector  FoUowup  Items, 
detailed  in  NRC  inspection  report  85-07, 
identified  two  concerns.  They  were  the 
spurious  operation  of  the  emergency 
diesel  generators  and  equipment  running 
without  loss  of  off-site  power.  The 
licensee  states  that  it  resolved  these 
concerns  by  determining  that  all  AC 
power  sources  except  for  the  Dedicated 
Shutdown  (DS)  diesel  would  be 
deenergized  initially  and  that 
restoration  occur  as  soon  as  possible 
following  stabilization  of  the  plant  in  a 
hot  shutdown  condition  and 
determination  as  to  the  extent  of  fire 
damage  and  completion  of  any  needed 
repairs.  The  licensee  asserts  that  the 
NRC  staff  previously  accepted  this 
methodology,  which  is  now  found  to  be 
deficient,  and  as  such  may  constitute  a 
backfit. 

The  licensee  states  that  the  dedicated 
shutdown  procedures  were  developed 
using  worst  case  fire  conditions  that 
could  not  be  controlled  using  the 
emergency  operating  procedures.  An 
event  of  this  magnitude  does  not  afford 
one  time  to  diagnose  equipment 
malfunctions  during  initial  stages  when 
outside  the  emergency  operating 
procedure  network  or  from  remote 
operating  stations. 

With  the  above  statement  in  mind,  the 
licensee  states  they  were  in  compliance 
with  the  requirements  of  10  CFR  Part  50. 
Appendix  R,  and  denies  that  any 
violation  of  regulations  occurred. 

NRC  Evaluation.  The  licensee's 
emergency  operating  procedures  (EOPs) 
are  not  designed  for  use  outside  of  the 
main  control  room.  At  the  time  of  the 
SSFI  inspection,  the  Ucensee  had  in 
place  two  separate  procedures  designed 
to  allow  the  safe  shutdown  of  the 
reactor  from  outside  the  main  control 
room.  Abnormal  Operating  Procedure 
(AOP)  -004,  Control  Room 
Inaccessibility,  which  was  in  place  prior 
to  the  dedicated  shutdown  procedures, 
was  intended  to  allow  for  a  controlled 
boration  shutdown  when  the  control 
room  is  inaccessible  due  to  smoke  or 
toxic  gas.  The  other  procedure,  DSP-OOl, 
Hot  Shutdown  Using  the  Dedicated/ 
Alternate  Shutdown  System,  was 
intf  ".d.?d  to  allow  a  safe  shutdown  from 
outside  the  control  loom  when  severe 


fire  conditions  have  resulted  in  a  loss  of 
power  to  both  trains  of  the  normal 
systems  and  instrumentation  used  to 
perform  a  reactor  shutdown,  or  when 
the  fire  results  in  the  unintended  and 
uncontrolled  spurious  operation  of 
systems  and  equipment.  DSP-OOl  is  the 
more  severe  of  the  two  procedures  in 
that  it  requires  the  intentional 
deenergization  of  all  normal  and 
emergency  onsite  and  offsite  power 
supplies.  Additionally,  once  DSP-OOl 
was  entered,  there  are  no  additional 
decision  points  or  related  symptoms 
provided  prior  to  the  deenergization  of 
the  AC  power  to  the  redundant  trains  of 
the  normal  safety  shutdown  systems 
and  instruments. 

During  the  inspection,  the  inspectors 
interviewed  operations  personnel  during 
a  simulated  walkthrough  and  posed  the 
hypothetical  situation  that  there  was  a 
very  smoky  fire  in  the  main  control 
panel  (current  transformer  fire).  The 
Operations  supervisor  in  setting  up  the 
walkthroughs  expected  under  the 
simulated  conditions  (no  loss  of  voltage 
or  ESF  equipment,  or  spurious 
equipment  actuations]  that  the  Senior 
Reactor  Operator  (SRO)  would  elect  to 
enter  AOP-004  and  perform  a  routine 
shutdown  from  outside  the  main  control 
room.  However,  in  the  walkthrough  the 
SRO  elected  first  to  have  the  operators 
don  respirators  and  attempt  the 
shutdown  using  the  EOPs  from  within 
the  main  control  room  which  was 
supposedly  on  fire.  Given  a  simulated 
increase  in  heat  level  and  smoke,  the 
SRO  then  decided  to  enter  DSP-OOl,  not 
the  expected  response.  This  highlights 
inadequacies  in  the  licensee's 
procedures  and  training  with  regard  to 
the  use  of  the  Dedicated  Shutdown  and 
Abnormal  Operating  Procedures. 

DSP-OOl  is  considered  inadequate  as 
it  permits  entry  into  the  procedure  and 
resulting  deenergization  without 
adequate  consideration  of  the 
circumstances  associated  with  the  fire 
event.  In  particular,  it  fails  to  interface 
with  AOP-004  with  the  resulting 
uncertainty  as  to  which  procedure  is  to 
be  applied. 

The  NRC  staff  agrees  that  approval  of 
the  deenergization  of  AC  power  sources 
in  the  alternative/dedicated  shutdown 
procedures  was  given  in  the  SER  and  in 
inspection  reports.  The  NRC  in  the  SER 
noted  the  multiple  and  complex  manual 
actions  required  by  this  approach  and 
noted  that  compliance  with  Appendix  R 
Would  be  subject  to  future  inspections. 
Deenergization  of  AC  power  sources  is 
an  appropriate  response  to  a  worst  case 
fire  at  the  Robinson  facility.  In  the  case 
of  a  less  severe  fire,  a  situation  not 
before  evaluated  bv  the  NRC  staff  at  the 


Robinson  facility  and  for  which 
deenergization  of  AC  power  sources  had 
not  been  specifically  approved,  the  NRC 
staff  expects  that  appropriate 
procedures  including  guidance  for  these 
less  severe  fires  would  be  provided  to 
preclude  the  Unwarranted 
deenergization  of  the  AC  power  sources. 
In  this  case,  the  procedures  were 
insufficient  to  provide  the  necessary 
guidance.  In  addition,  operator  training 
was  proven  not  to  be  sufficient  to  ensure 
a  consistent  response. 

NRC  Conclusion.  The  safety 
significant  concern  is  that  the  lack  of 
well-defined  entry  conditions  and 
interfaces  among  EOP's,  AOP's,  and 
DSP's.  This  violation  when  combined 
with  inadequate  operator  training  and 
the  associated  stresses  under  actual  fire 
situations,  could  result  in  confusion  of 
the  operators  and  the  unwarranted 
initiation  of  DSP-OOl  and  subsequent 
deenergization  of  the  normal  emergency 
power  sources.  For  the  above  reasons, 
the  NRC  staff  concludes  that  this 
example  of  the  violation  occurred  as 
stated. 

2.  On  March  24. 1987,  the  dedicated 
shutdown  procedures  did  not  provide 
directions  for  controlling  the  auxiliary 
feedwater  AFW)  pump  speed  controller. 

Summary  of  Licensee's  Response.  The 
licensee  indicated  that  Operations 
personnel  perform,  on  a  monthly  basis, 
Operations  Surveillance  Test  {OST)-202 
Steam  Driven  Auxiliary  Feedwater 
System  Component  Test.  This  procedure 
requires  operators  to  use  the  knurled 
knob  on  the  Steam  Driven  AFW  pump 
speed  controller.  The  licensee  considers 
the  inclusion  of  specific  instruction  as  to 
which  direction  to  turn  the  knurled  knob 
as  unnecessary,  claiming  it  is  well 
within  the  scope  of  operators' 
knowledge.  Additionally,  the  licensee 
states  that  steam  generator  level  can  be 
controlled  solely  by  the  use  of  the  pump 
discharge  valve.  As  such  they  have 
deleted  the  requirement  to  adjust  the 
pump  speed  controller  from  the 
emergency  operating  procedures  but  the 
dedicated  shutdown  procedures  had  not 
yet  been  revised. 

NRC  Evaluation.  DSP-OOl,  Step  5.1.3. 
requires  operators  to  control  the  steam 
driven  AFW  pump  by: 

(1)  Controlling  steam  generator  level 
by  Ihrottling  valve  V2-14a,  and 

(2)  Adjusting  AFW  pump  speed  using 
the  knurled  knob. 

While  operation  of  the  knurled  knob 
may  be  within  an  operator's  knowledge. 
NRC  discussions  with  operators  during 
walkthroughs  of  DSP-OOl  indicated 
confusion  over  the  use  of  this  knob  to 
control  pump  speed  and  how 
adjustments  of  this  knob  would 
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interface  with  the  e^orts  to  ccmtrol 
steam  generator  level  through  valve 
adjustments.  In  addition,  this  step  is  in 
conflict  with  the  system  description 
provided  by  the  Hcensee  which 
indicates  that  adjustment  of  this  knob 
without  first  removing  control  air  supply 
could  result  in  physical  damage  to  the 
controller. 

The  licensee's  response  indicates  that 
this  step  had  been  removed  from  the 
emergency  operating  procedures  but  the 
dedicated  shutdown  procedures  had  not 
yet  been  revised.  In  actuality,  this 
unnecessary  and  inadequate  step  had 
been  removed  from  the  emergency 
operating  procedures  in  November  1984. 
This  revision  to  the  emergency  operating 
procedures  therefore  took  place  several 
mondis  before  the  dedicated  shutdown 
procedures  were  even  written,  and  the 
licensee's  implication  that  the 
associated  revision  of  the  dedicated 
shutdown  procedures  was  pending  is 
inappropriate.  It  is  clear  that  the 
dedicated  shutdown  procedures  did  not 
have  the  same  management  attention  as 
the  emergency  operating  procedures. 

Further,  if,  as  the  licensee  asserts,  its 
operators  knew  how  to  operate  the 
AFW  pump  properly,  review  or 
walkthroughs  of  the  dedicated  shutdown 
procedures  should  have  alerted  plant 
personnel  to  the  fact  that  procedural 
inconsistencies  existed.  This  is  another 
indication  of  the  lack  of  plant  staff  and 
management  involvement  in  these 
procedures. 

NRC  Conclusion.  The  instructions 
contained  in  DSP-OOl  did  not  provide 
for  adequate  guidance  for  controlling  the 
AFW  pump  speed  controllers  as 
evidenced  by  the  confusion  experienced 
during  the  NRC  inspection. 

For  the  above  reasons,  the  NRC  staff 
concludes  this  example  of  the  violation 
occurred  as  stated. 

3.  On  March  24, 1987,  DSP-011 
contained  an  incorrect  cable  routing 
diagram  for  the  repair  of  the  PORV 
control  power. 

Summary  of  Licensee's  Response.  The 
licensee  does  not  argue  the  accuracy  of 
the  statement,  but  does  deny  that  any 
violation  of  a  regulatory  requirement 
occurred.  The  hcensee  indicated  that  it 
recognized  the  need  for  a  revised 
diagram  as  a  result  of  a  change  to  the 
doorway  into  the  auxiliary  building 
prior  to  the  SSFI  inspection.  The 
licensee  states  that  the  walls  did  have 
penetrations  through  which  the  cables 
could  be  run.  Additionally,  the  licensee 
states  that  measures  were  in  progress  to 
revise  the  procedure  to  include  an 
updated  drawing  depicting  the  corrected 
cable  routing. 

NRC  Evaluation.  The  licensee's 
response  indicated  that  it  was  aware  of 


the  need  to  revise  the  cable  routing 
diagran  due  to  construction  changes  to 
the  walls  of  the  auxiliary  building. 
Operators  did  have  a  draft  revision  of 
the  revised  diagram  at  the  time  of  the 
SSFI  inspection.  The  actual  change  in 
the  wall,  however,  was  completed  on 
January  2, 1986.  This  is  not  a  timely 
incorporation  of  a  design  change  into 
procedures.  Although  a  draft  revision 
was  available  and  may  be  acceptable 
for  a  brief  period  while  a  procedure  was 
being  revised,  the  NRC  Hnds  it 
unacceptable  to  rely  on  a  draft 
(unapproved)  diagram  for  an  extended 
period  of  time. 

The  licensee  indicated  that  six  to 
eight  hours  would  lapse  before  repairs 
needed  to  be  implemented  and  that  the 
Emergency  Response  Organization 
would  be  available  to  compensate  for 
the  incorrect  diagram.  However,  the 
PORV  repairs  may  need  to  be  completed 
much  earlier  to  support  Hot  Standby 
operations  as  addressed  in  DSP-OOl/ 
002.  Additionally,  the  Hcensee's 
commitment  for  Dedicated/Alternate 
Shutdown  did  not  include  the 
Emergency  Response  Organization/ 
Technical  Support  Center  (ERO/TSC). 

NRC  Conclusion.  For  the  above 
reasons,  the  NRC  staff  concludes  that 
this  example  of  the  violation  occurred  as 
stated. 

4.  On  May  26-29, 1987.  DSP-007  did 
not  provide  (1)  specific  acceptance 
criteria  for  parameters  related  to  control 
and  verification,  (2)  charts  and  tables 
required  for  performing  necessary 
calculations  and  evaluations,  and  (3)  the 
locations  for  local  valves  and  breakers 
which  were  required  to  be  operated. 

Summary  of  Licensee's  Response.  The 
licensee  states  that  the  magnitude  of  fire 
that  would  require  the  use  of  DSP-007 
would  also  require  the  activation  of  the 
Emergency  Response  Organization 
(ERO).  Activation  of  the  ERO  would 
provide  additional  resources  and 
personnel  to  assist  and  make 
recommendations  for  the  continued 
safety  of  the  plant. 

The  Hcensee  argues  that  DSP-007 
does  provide  specific  parameters  related 
to  a  controlled  cooldown  and 
depressurization  of  the  reactor  coolant 
system.  The  licensee  states  these 
parameters,  when  followed,  allow 
acceptable  operating  conditions  and 
that  no  other  acceptance  criteria  is 
required. 

The  licensee  states  that  the  charts  and 
tables  referred  to  in  the  violation  were 
included  as  references  in  the  procedures 
and  are  available  for  use  as  needed. 

The  licensee  states  that  its  practice 
has  been  to  hst  component  identification 
within  procedures.  However,  since  the 
location  of  plant  equipment  is  located 


on  plant  drawings,  location  information 
is  typically  not  included  in  procedures 
due  to  the  availability  of  drawings. 

NRC  Evaluation.  See  NRC  Evaluation 
under  B.l. 

NRC  Conclusion.  See  NRC  conclusion 
under  B.l. 

B.  Failure  to  Implement  Procedures.  1 . 
As  evidenced  during  the  walkdown  of 
DSP-002  and  DSP-007,  on  May  26-29, 
1987,  the  licensee's  employees  failed  to 
properly  implement  procedures  to 
demonstrate  dedicated  shutdown 
capability.  The  personnel  could  not 
readily  locate  essential  valves  and 
breakers;  locate  necessary  repair 
equipment  such  as  cables  and 
instruments;  locate  security  keys  and 
access  required  areas;  locate  or  properly 
utilize  required  charts  and  tables 
associated  with  the  procedures;  and 
were  unfamiliar  with  specific  sefpoinfs 
and  requirements  such  as  minimum 
boron  concentrations  or  the  steam 
generator  level  high  band. 

Summary  of  Licensee's  Response. 
With  respect  to  DSP-002,  the  licensee 
denies  that  any  operators  had  difficulty 
during  the  walkthrough  of  this 
procedure. 

The  licensee  states  that  DSP-007  is 
used  to  achieve  cold  shutdown  and 
would  not  be  implemented  until  six  to 
eight  hours  after  a  fire.  With  that  in 
mind,  the  licensee  states  that  the 
operators  in  the  walkthroughs  were 
given  the  impression  by  the  NRC  that 
this  procedure  was  to  be  accomplished 
without  delay  and  without  the 
assistance  from  any  personnel  or 
resources  not  in  the  procedure.  Once 
again  the  licensee  indicates  that  a  fire  of 
this  magnitude  would  require  the 
activation  of  the  Emergency  Response 
Operator  (ERO)  and  the  Technical 
Support  Center  (TSC).  This  would 
provide  additional  personnel  and 
resources  to  support  Operations 
personnel. 

The  licensee  states  that  only  one 
operator  can  recall  having  difficulty  in 
locating  a  specific  valve  or  breaker.  The 
operator  did  admit  he  was  unsure  and 
then,  using  available  resources,  did 
identify  the  valve  location.  The  licensee 
states  that  one  operator  having  difficulty 
does  not  constitute  a  programmatic 
breakdown.  Additionally,  the  licensee 
states  it  believes  it  unreasonable  for  the 
NRC  to  impose  unrealistic  time 
constraints  during  walkthrough 
scenarios. 

The  licensee  states  that  it  does  not 
require  operators  to  memorize  the 
locations  for  post  fire  repair  equipment. 
The  repair  equipment  would  not  be 
required  for  six  to  eight  hours  following 
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a  fire,  at  which  time  additional 
personnel  would  be  available  to  assist. 

The  licensee  states  that  none  of  the 
operators  who  participated  during  the 
NRC  walkthroughs  of  dedicated 
shutdown  procedures  could  recall  any 
concerns  about  gaining  access  to  locked 
rooms.  Additionally,  the  licensee  stated 
that  procedures  addressing  immediate 
actions  designate  the  keys  required  and 
for  those  procedures  where  longer  term 
actions  are  required,  normal  key  control 
is  used. 

The  licensee  states  that  only  one 
operator  recalled  a  concern  with  not 
being  able  to  utilize  charts  and  tables. 
The  operator  thought  that  the 
information  was  included  with  the 
dedicated  shutdown  procedures  when, 
in  fact,  it  was  not.  When  questioned  by 
the  NRC  as  to  where  the  information 
could  be  located,  he  responded  properly. 

The  licensee  states  that  it  does  not 
require  operators  to  memorize  specific 
parameters  and  setpoints  which  are 
readily  available  in  procedures  and 
reference  material.  The  licensee 
believes  that  memorization  of  this  type 
of  information  increases  the  likelihood 
of  personnel  error.  Instead  the  licensee 
places  emphasis  on  having  the 
procedure  available  to  guide  the 
operators. 

NRC  Evaluation.  During  the  SSFI 
followup  inspection.  May  2&-29, 1987, 
the  licensee  indicated  that  the 
additional  Dedicated/ Alternate 
Shutdown  training  commitments  had 
been  satisfied  and  that  the  revised 
procedures  were  in  draft.  In  an  attempt 
to  verify  the  adequacy  of  the  upgrade 
training  and  procedures,  the  inspectors 
walked  several  operators,  including  one 
Senior  Reactor  Operator  (SRO)  selected 
by  the  licensee,  through  selected 
procedures. 

The  procedures  used  were  DSP-002 
(formerly  DSP-OOl),  Hot  Standby  using 
the  Dedicated/ Alternate  Shutdown 
System,  DSP-006,  Cold  Shutdown  using 
the  Dedicated/Alternate  Shutdown 
System,  andDSP-007,  RHR  Pump  Power 
Repair  Procedure.  DSP-OOl  is  used 
under  fire  conditions  to  place  the  reactor 
in  Hot  Standby  within  approximately 
one  hour  and  DSP-006  is  used  to  achieve 
Cold  Shutdown  within  72  hours,  if 
normal  equipment  is  lost.  Dedicated 
shutdown  repair  procedures  006  through 
012  are  used  to  provide  temporary 
power  supplies  to  cooldown  equipment 
such  as  RiiR  to  restore  vital 
instrumentation  and  controls. 

The  inspector  recognized  that  Cold 
Shutdown  under  DSP-006  and  -007  was 
an  extended  process  not  requiring  the 
timely  response  of  DSP-002.  Participants 
were  advised  that  this  was  not  a  timed 
evaluation  and  were  walked  through 


individually  versus  the  team  concept 
used  during  the  SSFI.  The  walkthroughs 
indicated  that  operators  were  still 
unfamiliar  with  the  contents  of  DSP-006 
and  -007  and  with  the  locations  of 
essential  valves  and  breakers.  It  should 
be  noted  that  these  deficiencies  were 
identified  after  the  licensee  had 
completed  the  upgrade  training  on 
Dedicated/ Alternate  Shutdown.  The 
licensee's  response  indicates  that  only 
one  operator  could  recall  difficulty  in 
locating  one  valve.  The  fact  is  that 
during  walkthroughs  of  DSP-007  and  - 
006,  an  SRO  had  significant  difficulty  in 
locating  numerous  valves.  In  several 
instances  the  individual  led  inspectors 
to  the  wrong  rooms  and  pointed  out 
valves  which  were  subsequently 
determined  to  be  the  wrong  valves.  He 
became  disoriented  and  confused  and 
admitted  to  the  inspectors  he  was 
imfamiliar  with  the  procedures  and  nad 
never  walked  them  through. 

The  licensee  maintains  that  six  to 
eight  hours  would  lapse  before  it  would 
be  necessary  to  implement  repair 
procedures.  To  maintain  Hot  Standby 
and  natural  circulation,  DSP-OOl  (now 
DSP-002)  requires  implementation  of  the 
PORV  repair  procedure  as  soon  as 
possible  if  the  PORVs  are  not  operable, 
and  also  indicates  that  the  RHR  pump 
and  instrumentation  repair  procedures 
should  be  implemented  if  necessary.  If 
the  extent  of  the  fire  damage  was 
sufficient  to  require  Cold  Shutdown,  the 
operators  would  proceed  from  DSP-OOl 
to  DSP-006  to  perform  a  natural 
circulation  cooldown.  The  prerequisites 
for  DSP-006  require  that  the  repair 
procedures  to  restore  RHR  system 
operability  have  been  initiated.  In 
addition,  SROs  indicated  that,  if  they 
knew  the  fire  damage  was  sufficient  to 
require  Cold  Shutdown,  they  would 
initiate  the  start  of  these  repairs  as  soon 
as  the  reactor  was  in  Hot  Standby  or 
within  one  hour. 

The  licensee  also  implies  that  the 
NRQconclusions  were  based  on  the 
inability  of  one  operator  to  recall  the 
location  of  several  valves.  During  the 
SSFI  walkthroughs,  the  inspectors  used 
an  entire  shift,  including  operators  and 
supervisors,  in  performing  DSP-OOl. 
These  personnel  demonstrated  a  number 
of  inadequacies  in  knowledge  of  the 
procedures  and  location  and  operation 
of  equipment.  This  was  despite  the  fact 
that  the  licensee  had  conducted 
rehearsal  drills  when  they  learned  of 
plans  to  perform  the  walkthroughs. 
During  the  followup  inspection 
walkthroughs  of  DSP-002,  several 
operators  were  used.  For  the 
walkthroughs  of  DSP-006  and  DSP-007, 
the  licensee  provided  a  staff  SRO.  Since 
the  performance  of  DSP-006  and  DSP- 


007  does  not  require  the  time  constraints 
as  in  DSP-OOl  and  DSP-002,  the 
inspectors  preferred  to  walkthrough  one 
individual  at  a  time  versus  a  team.  Since 
the  licensee  indicated  the  upgrade 
training  on  Dedicated/Alternate 
Shutdown  was  completed,  and  with 
difficulties  experienced  by  the  SRO  in 
completing  the  procedures,  the  NRC 
inspectors  did  not  consider  the  testing  of 
additional  personnel  was  essential  to 
demonstrate  the  need  for  more  training. 

This  decision  was  also  influenced  by 
the  Ucensee,  who  was  reluctant  to 
provide  additional  personnel  due  to 
manpower  requirements  for  startup 
preparations.  It  should  also  be  noted 
that  since  this  individual  was  a  sta^ 
SRO,  the  potential  exists  that  he  may 
have  been  one  of  the  ERO/TSC 
members  the  licensee  was  relying  on  to 
assist  operators  in  locating  valves  and 
equipment  and  performing  Cold 
Shutdown. 

Considering  a  worst  case  fire,  certain 
plant  repairs  would  be  necessary  to 
implement  natural  circulation  cooldown 
and  to  achieve  Cold  Shutdown  per 
Dedicated  Shutdown  Procedures.  These 
repairs  can  be  dividied  into  three  areas 
as  follows: 

(1)  Required  for  initiation  of 
cooldown: 

•  Connection  of  steam  generator  PORV 
long-term  nitrogen  supply 

(2)  Required  for  reactor  coolant 
system  depressurization: 

•  Installation  of  temporary  PROV 
control  cables  and  lineup  of  backup 
nitrogen  supply  (if  required) 

(3)  Required  for  RHR  entry  conditions: 

•  RHR  pump  motor  cable  replacement 

•  Portable  self  contained  fan  units;  and 

•  Installation  of  RHR  flow  control,  flow 
indication,  and  temperature 
monitoring  equipment. 

The  licensee's  submittal  dated  May 
1984  indicated  that  the  earliest  time  to 
Implement  the  repairs  to  support  activity 
(1)  would  not  be  for  six  to  eight  hours.  It 
appears,  however,  that  repair  of  the 
PORVs  may  be  necessary  much  sooner 
to  support  the  maintenance  of  Hot 
Standby.  This  submittal  also  indicated 
that  ten  operators  would  be  available  to 
direct  the  activities  of  post  fire  repairs 
and  to  achieve  Cold  Shutdown.  Prior  to 
the  SSFI  inspection,  the  operators  had 
not  been  trained  in  the  directing  of 
maintenance  personnel  in  Cold 
Shutdown  repairs  including  the  location 
of  repair  materials,  the  routes  and 
methodology  necessary  to  deliver  the 
equipment  to  the  appropriate  plant 
locations,  or  the  specific  locations  for 
repair  connections  of  cables  and 
instruments.  As  a  result,  the 
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commitment  to  have  operators  direct  the 
repair  activities  could  not  have  been 
reasonably  exercised.  In  addition,  the 
maintenance  personnel,  who  operators 
indicated  to  inspectors  were  actually 
responsible,  had  not  received  in-plant 
training  on  the  delivery  of  materials, 
routing  of  cables,  or  the  physical  repairs 
or  temporary  connections.  The 
inspectors  did  request  operators  to  gain 
access  to  the  warehouse,  to  point  out 
delivery  routes  and  access,  and  to  point 
out  cable  routing  paths  and  repair 
locations,  all  of  which  demonstrated 
deficient  operator  knowledge  levels.  Of 
greater  concern,  however,  is  that  the 
licensee  had  not:  [1]  Actually  designated 
which  group  was  responsible,  (2)  trained 
the  personnel  in-plant,  and  (3) 
preplanned  the  actions  to  be  taken  to 
achieve  repairs  and  Cold  Shutdown. 
Once  again,  the  licensee's  response 
relies  heavily  on  support  from  the  ERO/ 
TSC  to  accomplish  these  evolutions  and 
to  compensate  for  inadequate 
procedures,  training,  and  preplanning. 

During  the  followup  inspection, 
walkthroughs  of  DSP-006  and  DSP-OOl 
revealed  several  other  concerns 
involving  locks  and  access.  At  one  point 
during  the  walkthrough  of  DSP-006.  the 
SRO  attempted  to  enter  a  locked  room 
in  the  HP  decontamination  area  to  look 
for  valves.  He  did  not  have  a  key  to  the 
door  and  was  not  sure  who  would.  This 
locked  door  was  to  a  closet  in  which 
were  located  the  penetrations  necessary 
for  routing  the  PORV  repair  control 
cable.  Also  encountered  during  the 
walkthroughs  of  the  dedicated  shutdown 
procedures  and  local  valve  operations 
were  rooms  requiring  full  dress  out  and 
a  pathway  labeled  as  a  high  radiation 
area.  In  both  cases,  the  operators  did 
not  appear  to  be  sure  what  actions 
would  be  necessary  during  a  severe  fire, 
i.e.,  to  dress  out  or  not.  to  use  the  high 
radiation  path  or  seek  an  alternate  path. 
Hopefully,  HP  technicians  would  be 
available  at  this  point,  but  training  and 
preplanning  could  avoid  delays  and  or 
unnecessary  exposures  and 
contamination. 

In  implementation  of  repair  procedure 
DSP-007,  the  inspectors  observed 
additional  deficiencies  in  training  and 
preplanning.  The  warehouse  was  not 
manned  and  Operations  personnel 
appeared  to  differ  in  opinion  as  to  how 
access  would  be  gained.  There  was,  in 
fact,  a  delay  in  gaining  access  to  the 
building  which  housed  the  Dedicated/ 
Alternate  Shutdown  materials.  Once 
access  was  gained,  the  operators  were 
requested  to  point  out  the  routes  that 
would  be  used  to  deliver  the  cable  reels 
and  instrument  carts  to  the  required 
locations  in  the  plant.  The  operators 


appeared  unsure  of  the  correct  routes, 
and  in  some  cases  led  inspectors 
through  normal  corridors  that  would  be 
difficult  to  access  with  a  fork  hft. 
particularly  during  the  loss  of  normal 
lighting  and  AC  power.  The  operators 
also  indicated  paths  that  passed  through 
locked  perimeter  gates  for  which  they 
did  not  have  keys  and  were  unsure  who 
would.  We  realize  that  as  time 
progressed  support  personnel  would  be 
available  to  provide  access  although  this 
might  not  be  in  time  to  support  PORV 
repairs  to  maintain  Hot  Standby  under 
DSP-OGl/002.  The  primary  concern  here, 
once  again,  is  that  the  licensee 
committed  to  provide  operators  to  direct 
the  Cold  Shutdown  repair  efforts,  but 
did  not  provide  training  or  adequate 
preplanning  to  ensure  effective 
implementation  and  prevent  confusion. 

DSP-006.  requires  operators  to  use 
Curve  3.4.  Reactor  Coolant  System 
Pressure-Temperature  Limitations  for 
Cooldown.  and  steam  tables  to  ensure 
adequate  subcooling  margin  in 
performance  of  natural  circulation 
cooldown.  The  operator  and  inspectors 
were  at  the  local  control  station  when 
the  requirement  to  begin  using  curve  3.4 
was  reached.  The  operator  could  not 
locate  the  curve  in  DSP-006.  He  then 
pointed  out  a  different  curve  in  a 
different  dedicated  shutdown  procedure. 
This  curve  could  not  be  used  to  maintain 
RCS  pressure-temperature  limits.  The 
operator  then  indicated  that  the  curve 
and  steam  tables  were  probably  in  a 
procedure  envelope  attached  to  the  wall 
of  the  valve  room;  however,  they  were 
not.  The  operator  indicated  that  the 
station  curve  book  would  be  the  only 
place  he  could  obtain  the  curve.  There  is 
a  station  curve  book  in  the  control  room, 
which  under  the  scenario  was 
inaccessible,  and  in  the  Operations 
Superintendent's  office  outside  of  the 
plant  proper.  The  only  available  option 
was  the  Operations  Superintendent's 
office  and  the  inspectors  accompanied 
the  operator  to  that  location.  Even  when 
the  book  was  located,  the  operator  did 
not  demonstrate  an  adequate  ability  to 
find  and  use  the  curve.  Once  again,  the 
licensee  indicates  that  six  to  eight  hours 
would  be  available  permitting  the 
assistance  of  the  ERO/TSC.  Procedures, 
however,  should  be  complete  and 
provide  the  operator  with  the  necessary 
charts  and  tables,  particularly  when 
they  are  intended  for  use  in  emergency 
conditions  and  outside  of  the  main 
control  room.  It  should  be  noted  that 
charts  and  drawings  are  attached  to 
other  dedicated  shutdown  procedures, 
including  DSP-OOl /002.  Under  severe 
fire  conditions  and  lecovery,  an 
operator  should  not  be  expected  to  have 


to  exit  the  plant  to  retrieve  necessary 
charts  and  tables. 

DSP-006  requires  operators  to  verify 
RCS  boron  concentration  is  adequate  to 
achieve  Cold  Shutdown.  Three  different 
licensed  operators  were  asked  what  this 
concentration  would  be.  The  inspectors 
were  given  widely  varying  answers  on 
what  value  PPM  this  would  be.  Since  the 
procedure  did  not  specify  a  specific 
value,  as  indicated  in  the  licensee's 
response,  and  the  operators  had  not 
been  adequately  trained,  an  adequate 
cold  shutdown  boron  concentration 
could  not  have  been  insured.  DSP-006 
also  indicates  that  feeding  each  steam 
generator  to  the  high  band  will  ensure 
adequate  secondary  water  inventory 
prior  to  steam  pressure  decreasing 
below  the  minimum  required  to  operate 
the  AFW  pump.  Once  again,  the 
operators  provided  three  different 
interpretations  as  to  what  was  meant  by 
"high  band."  Since  a  specific  value  was 
not  provided  in  the  procedure,  and 
operator  training  was  inadequate, 
adequate  secondary  water  level  could 
not  have  been  assured.  It  should  be 
noted  that  specific  values  are  provided 
for  other  parameters  in  other  dedicated 
shutdown  procedures.  The  licensee 
again  seeks  to  compensate  for  those 
inadequacies  by  taking  credit  for  the 
availability  of  six  to  eight  hours  of  time 
and  the  ERO/TSC  for  assistance. 

NRC  Conclusion 

(1)  The  inspectors  did  not  impose 
unrealistic  constraints  on  operators  in 
the  walkthroughs  of  DSP-006  and  DSP- 
007. 

(2)  There  were  multiple  valves  which 
could  not  be  readily  located  and  more 
than  one  operator  was  involved  in  these 
failures. 

(3)  The  upgraded  operator  training 
between  the  SSFI  and  the  followup 
inspection  was  inadequate  and  did  not 
include  in-plant  walkthroughs  of  DSP- 
006  and  DSP-007.  The  training,  however, 
was  represented  by  the  licensee  as 
being  complete. 

(4)  The  violation  was  not  based  on  the 
inability  of  one  operator  to  perform 
Dedicated/ Alternate  Shutdown. 

(5)  Given  the  procedure  conditions 
that  were  in  existence  from  July  31, 1985 
until  the  SSFI,  the  licensee's  response  on 
the  assistance  from  the  ERO/TSC  is  not 
reasonable  for  some  scenarios  and  was 
not  the  commitment  under  Appendix  R 
and  Dedicated/Alternate  Shutdown. 

(6)  Operators  (or  maintenance) 
personnel  had  not  been  trained  to  direct 
or  accomplish  cold  shutdown  repair 
procedures  including  the  location  of 
repair  equipment,  equipment  delivery 
routes  and  methodology,  and  connection 
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locations  for  temporary  power  and 
instrumentation. 

(7)  Despite  the  licensee's  commitment 
made  2  years  ago  to  provide  ten 
operators  to  direct  cold  shutdown 
repairs,  plant  personnel  were  confused 
as  to  whether  Operators  or  Maintenance 
was  responsible  for  this  area. 

(8]  Access  areas  required  for 
Dedicated/Alternate  Shutdown  were 
inaccessible.  The  operators  did  not  have 
keys  and  did  not  know  where  to  look  for 
them. 

(9]  Charts  and  tables  essential  for  use 
of  DSP-006  to  perform  natural 
circulation  cooldown  were  not  provided 
in  the  procedure  or  in  the  dedicated 
shutdown  areas  of  the  plant  and 
operators  were  not  familiar  with  the  use 
of  these  curves. 

(10)  Minimum  boron  concentration 
and  the  high  band  of  steam  generator 
level  were  not  defined  in  DSP-006  and 
operators  indicated  widely  varying 
opinions  on  these  values  to  inspectors. 

The  NRC  staff  maintains  that  the 
licensee  failed  to  adequately  implement 
procedures  to  demonstrate  the  ability  to 
perform  Dedicated/Alternate  Shutdown. 
For  the  above  reasons,  the  NRC  staff 
concludes  the  examples  of  the  violation 
set  out  in  this  area  occurred  as  stated. 

2.  On  March  24-25. 1987.  the 
implementation  of  DSP-OOl  was  not 
adequate  in  that  the  necessary 
communications  could  not  be 
accomplished.  The  portable  radio 
system,  the  only  communication  system 
available  under  this  dedicated 
shutdown  procedure,  could  not  provide 
adequate  communications  essential  to 
the  dedicated  shutdown  evolutions  and 
coordination. 

Summary  of  Licensee's  Response.  The 
licensee  states  that  it  was  aware  that 
radio  communications  required  during 
dedicated  shutdown  at  the  time  of  the 
SSFI  were  not  up  to  previously 
demonstrated  capability.  The  licensee 
states  that  the  acceptability  of  the 
portable  radio  system  was  determined 
based  on  testing.  These  tests  revealed  a 
few  areas  in  the  auxiliary  building 
where  communications  were  weak,  but 
by  moving  around  communications  were 
possible.  The  licensee  states  that  it  is 
true  that  fte  portable  radio  system  is  the 
only  practical  means  of  communications 
during  the  first  one-half  hour  of  the 
event.  However,  after  that  operators 
would  be  stationed  at  locations  where  a 
sound  powered  phone  system  is 
available  and  thus  a  second  means  of 
communications  would  be  available. 

NRC  Evaluation.  In  a  February  1984 
submittal,  the  licensee  indicated  that 
Dedicated/Alternate  Shutdown 
communications  would  be  accomplished 
via  a  portable  radio  system  and  the 


intercom.  They  also  committed  in  this 
submittal  to  upgrade  the 
communications  capability  for  operators 
at  remote  locations.  In  a  supplemental 
submittal  dated  }une  6, 1984,  the 
Ucensee  indicated  that  Dedicated/ 
Alternate  Shutdown  communications 
would  consist  of  a  combination  of  sound 
powered  phones  and  portable  radios. 
This  submittal  also  indicted  that  the 
routine  usage  of  the  portable  radio 
system  at  H.  B.  Robinson  provided 
reasonable  assurance  that  they  would 
be  adequate  for  post  fire  safe  shutdown. 
The  NRC  subsequently  questioned  the 
adequacy  of  the  communications  system 
to  support  the  complex  manual  operator 
actions  with  the  expected  noise  levels 
during  post  fire  shutdown.  The  licensee 
once  again  stated  that  the  use  of  these 
radios  provides  reasonable  assurance 
that  they  would  be  adequate  for  post 
fire  safe  shutdown.  Their  submittals  did 
not  address  numerous  inadequacies  in 
the  licensee's  communications  network 
for  Dedicated/Alternate  Shutdown, 
including: 

(1)  The  intercom  system  addressed  in 
the  first  submittal  would  not  be 
available  under  DSP-OOl /002  because 
the  power  source  is  intentionally 
deenergized. 

(2)  The  sound  powered  phone  system 
provides  communications  between  only 
three  Dedicated/ Alternate  control 
stations  in  the  plant  and  cannot  support 
the  complex  and  manual  operator 
actions  required  initially  to  achieve  hot 
stanby. 

(3)  The  portable  radio  repeater  system 
was  not  powered  from  a  redundant  or 
safety-related  supply.  Until  December 
1987,  the  power  supply  was  from  MCC- 
5,  a  power  source  that  would  not  be 
available  with  a  fire  in  a  specified  zone 
and  which  also  had  an  incorrect 
reenergization  sequence  procedure  in 
DSP-OOl. 

(4)  The  portable  radio  system,  until 
after  the  SSFI,  did  not  have  an  installed 
repeater  to  enable  transmission 
capability  between  plant  areas. 

During  testing  in  1985,  the  licensee 
became  aware  of  the  deficiencies  in  the 
ability  of  the  portable  radio  system.  The 
licensee  indicated  to  inspectors  that  it 
was  determined  at  that  time  that 
effective  radio  communications  could  be 
assured  only  between  three  specific 
locations  in  the  plant.  This  information 
was  not  provided  to  the  NRC  although  it 
related  to  the  ability  to  support  post  fire 
safe  shutdown.  Additionally,  this 
information  was  never  incorporated  into 
training  on  the  Dedicted/Alternate 
Shutdown  scheme.  During  the  SSFI 
walkthroughs  of  DSP-OOl,  the  operators 
were  observed  having  extreme  difficulty 
communicating  between  the  dedicated 


shutdown  locations  and  the  SRO  who 
was  directing  the  evolutions.  The 
operators  ran  from  area  to  area,  climbed 
ladders  and  shouted  in  an  effort  to 
communicate. 

It  was  also  identified  by  the  NRC  that 
the  direction  provided  for  restoration  of 
Motor  Control  Center  (MCC)  5  following 
international  deenergization  of  all  onsite 
and  offsite  power,  in  accordance  with 
Dedicated  Shutdown  Procedure  (DSP- 
OOl),  was  incorrect  and  would  not  have 
resulted  in  restoration  of  power  to  MCC 
5.  The  response  at  the  time  of  the 
inspection  was  that  MCC  5  was  not 
necessary  for  Dedicated/Alternate 
Shutdown,  but  as  reflected  in  the 
licensee's  December  17, 1987  letter, 
MCC  5  was  the  only  power  supply  for 
the  portable  radio  system  repeater. 

NRC  Conclusion.  This  lack  of 
adequate  communications  constitutes  a 
major  impediment  to  safe  shutdown 
capability  considering  the  complexity 
and  nonroutine  nature  of  the  evolutions, 
the  necessity  to  complete  certain  actions 
before  initiating  others,  and  the 
commitment  to  have  the  SRO  direct  and 
control  the  effort  from  a  central  location. 
The  licensee's  response  acknowledges 
that  inadequate  radio  communications 
would  exist  during  the  first  half  hour  of 
Dedicated/Alternate  Shutdown,  but 
places  emphasis  on  the  availability  after 
that  of  the  sound  powered  phone 
system.  The  manual  operator  actions 
taken  during  the  first  half  hour  are 
multiple  and  complex  and  must  be 
coordinated.  The  NRC  maintains  its 
position  in  that  the  communications 
provided  for  Dedicated/Alternate 
Shutdown  were  inadequate.  Based  on 
the  above  reasons,  the  NRC  staff 
concludes  this  example  of  the  violation 
occurred  as  stated. 

//.  Arguments  for  Mitigation  of  Civil 
Penalty 

Summary  of  Licensee's  Response 

The  licensee  states  there  are 
extenuating  circumstances  that  justify 
mitigating  the  proposed  civil  penalty. 
First,  the  Ucensee  states  that  100% 
reduction  of  the  civil  penalty  is  justified 
because  of  the  plant's  prior  good 
performance  in  the  fire  protection  area, 
as  evidenced  by  the  SALP  Category  2 
ratings  in  the  two  most  recent  SALP 
reports  and  the  lack  of  any  violations 
involving  fire  protection.  Second,  the 
licensee  states  that  the  NRC 
mischaracterized  the  licensee's 
corrective  actions,  which  are  asserted  to 
be  sufficiently  prompt  and  effective,  and 
satisfied  its  commitment  to  retrain  the 
operators  prior  to  power  operation. 
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The  licensee  states  that  the  facts 
described  in  the  reply  to  the  examples  of 
the  violation  demonstrate  that  the 
specific  issues  do  not  involve  a  Severity 
Level  III  violation  but  are  more 
appropriately  characterized  as  a 
Severity  Level  IV  violation.  The  licensee 
asserts  that  the  NRC  has  not  raised  any 
issues  which  individually  or  collectively 
could  have  jeopardized  the  capability  to 
safely  shut  down  the  plant.  The  licensee 
asserts  that  the  ability  to  safely  shut 
down  the  plant  was  recognized  by 
Region  II  management  in  the 
enforcement  conference  held  on  June  26. 
1987  and  at  the  SALP  board  meeting 
held  on  October  13. 1987. 

The  licensee  states  that  the  situation 
at  Robinson  when  compared  to  other 
recently  issued  fire  protection 
enforcement  actions  taken 
(Susquehanna.  Vermont  Yankee,  and 
Salem]  demonstrates  that  the  alleged 
violations  at  Robinson  are  simply  not  as 
safety-significant  as  the  other  three 
cases  which  involved  redundant  train 
separation  violations.  The  licensee 
states  that  the  Robinson  violations  are 
more  comparable  to  the  Severity  Level 
IV  violations  given  to  St.  Lucie  in  an 
NOV  issued  on  may  22, 1985  which 
involved  violations  regarding  emergency 
operating  procedures  for  alternate 
shutdown. 

The  licensee  argues  for  not  imposing  a 
civil  penalty  based  on  the  lack  of  clarity 
in  and  the  evolving  nature  of  the  NRC's 
fire  protection  requirements.  The 
licensee  states  that  the  draft  procedures 
were  accepted  by  the  NRC  audit  team  in 
1985  and  the  NRC  had  not  provided 
guidance  in  Generic  Letter  86-10 
concerning  such  procedures. 

NRC  Evaluation 

The  licensee  claims  that  additional 
reduction  in  the  proposed  civil  penalty 
is  justified  based  on  the  plant's  good 
performace  in  the  area  of  fire  protection. 
The  NRC  originally  proposed  only 
partial  mitigation  when  it  issued  this 
Notice.  The  NRC  notes  that  the  SSFI 
inspection  was  an  in-depth  inspection  of 
the  implementation  of  the  procedures  to 
safely  shut  down  the  facility  in  the  event 
of  a  fire  and  thus  focused  on  a  different 
area  than  the  inspections  which  formed 
the  basis  of  the  SALP  report.  The  ratings 
given  in  SALP  and  the  findings  during 
routine  inspections  focus  generally  on 
the  licensee's  overall  fire  protection 
activities  (i.e.,  maintenance  of  fire 
barriers  and  fire  protection  systems, 
establishment  and  implementation  of 
fire  watches  where  necessary,  and  the 
maintenance  of  good  housekeeping 
practices).  Therefore,  the  NRC 
concludes  that  only  partial  mitigation 
based  on  the  plant's  prior  good 


performance  in  the  general  area  of  fire 
protection  is  appropriate. 

With  respect  to  the  licensee's  claim 
that  it  completed  adequate  corrective 
actions  to  retrain  the  operators  prior  to 
power  operation,  the  NRC,  prior  to  its 
follow-up  inspection  in  May  1987,  had 
contacted  the  plant  personnel  to  assure 
that  the  NRC  inspection  was  not 
performed  prior  to  the  completion  of  the 
plant's  retraining  program.  Based  on 
assurances  that  the  necessary  re- 
training had  taken  place,  the  NRC 
conducted  its  follow-up  inspection. 
While  this  inspection  was  performed 
prior  to  the  plant  resuming  operation, 
there  was  no  indication  from  plant 
personnel  before  or  during  the  follow-up 
inspection  that  any  additional  training 
activities  were  planned  by  plant 
personnel.  As  discussed  above,  the 
training  levels  observed  by  NRC 
inspections  at  this  time  were 
inadequate.  Therefore,  the  NRC 
considers  that  the  follow-up  inspection 
was  conducted  at  an  appropriate  time 
and  at  that  time  the  licensee's  corrective 
actions  had  not  been  adequate  to  assure 
that  operators  could  complete  the 
actions  necessary  to  accomplish 
dedicated  shutdown  in  the  event  of  a 
fire.  Therefore,  escalation  of  the  base 
civil  penalty  is  considered  appropriate 
based  on  the  licensee's  inadequate 
corrective  actions. 

The  NRC  disagrees  with  the  licensee's 
statement  that  in  the  SALP  board 
meeting  and  the  enforcement  conference 
with  the  licensee,  Region  II  management 
recognized  the  capability  to  safely  shut 
down  the  plant.  Rather,  Region  II  had 
emphasized  during  these  meetings  the 
significance  of  deficient  procedures,  the 
lack  of  adequate  operator  training,  the 
lack  of  adequate  communications.  These 
deficiencies  when  viewed  collectively 
lead  the  NRC  to  conclude  that,  without 
further  evaluation,  the  plant  would  not 
likely  have  been  able  to  adequately 
conduct  safe  shutdown  evolutions  in  the 
event  of  a  fire.  NRC  walk-throughs  of 
these  procedures  with  plant  operators, 
who  would  have  been  called  upon  to 
perform  duties  during  an  actual  fire, 
demonstrated  that  these  responsible 
persoimel  would  not  likely  have  been 
able  to  promptly  accomplish  the 
complex  multiple  actions  required  for 
safe  shutdown. 

The  licensee  asserts  that  the  situation 
at  Robinson  is  not  as  severe  as  those  for 
which  other  enforcement  actions  have 
been  taken.  The  licensee  has  compared 
the  procedural,  training,  and 
communications  deficiencies  at 
Robinson  with  the  failure  to  provide 
adequate  separation  of  redundant  trains 
at  the  other  facilities.  The  NRC  views 


the  deficiencies  at  Robinson  to  be 
equally  as  significant  as  the  physical 
hardware  problems  encountered  at  the 
other  plants.  The  inability  of  plant 
personnel  to  perform  the  necessary  teps 
to  assure  the  safe  shutdown  of  the  plant 
in  the  event  of  a  fire  is  considered  to  be 
as  safety  significant  as  the  failure  to 
provide  adequate  physical  separation 
for  one  train  of  systems  necessary  to 
achieve  and  maintain  hot  shutdown. 
Both  of  these  situations  involve  the 
potential  inability  of  the  plant  to  achieve 
and  maintain  hot  shutdown  conditions 
in  the  event  of  a  fire.  Therefore,  the  NRC 
concludes  that  the  Severity  Level  111 
classification  for  the  Robinson 
violations  is  appropriate  and  is 
consistent  with  the  enforcement  actions 
taken  for  other  fire  protection  violations. 

The  licensee  argues  that  the  lack  of 
clarity  and  the  evolving  nature  of  the 
fire  protection  requirements  are  facts  for 
which  the  NRC  should  consider  to  not 
impose  the  civil  penalty.  The  NRC  does 
not  consider  the  requirements  for 
placing  procedures  in  effect  to 
implement  the  alternative  and  dedicated 
shutdown  capability,  specified  in  10  CFR 
Part  50.  Appendix  R.  Section  III.L,  as 
lacking  clarity  or  having  an  evolving 
nature.  Implicit  in  the  requirement  to 
establish  these  procedures  was  the 
understanding  that  the  procedures 
would  be  adequate  and  that  personnel 
would  be  trained  in  the  use  of  the 
procedures.  The  procedures  themselves 
had  numerous  deficiencies.  In  addition, 
although  the  licensee  had  done  some 
training  of  personnel,  this  training  was 
inadequate  to  enable  the  personnel  to 
complete  the  necessary  actions  called 
out  by  the  procedures  when  the 
procedures  were  demonstrated  in  the 
presence  of  NRC  inspectors.  The 
difficulties  encountered  by  the  plant 
personnel  demonstrated  the 
inadequacies  in  the  training,  procedures, 
and  communications  to  cope  with  a  fire 
in  certain  plant  areas. 

The  review  of  the  draft  procedures  in 
1985  had  no  bearing  on  the  deficiencies 
identified  in  the  implementation  of  the 
procedures  found  in  the  March-May. 
1987  inspections.  The  NRC  noted  in  the 
inspection  report  in  1985  that  the 
procedures  were  only  in  draft  form  and 
that  the  actual  training  had  yet  to  be 
done.  The  NRC  recognizes  that  a  lack  of 
specific  procedural  guidance  can 
sometimes  be  compensated  by  the  use 
of  personnel  training  which  would 
instruct  personnel  in  the  proper 
performance  of  the  procedure.  However, 
in  the  case  at  Robinson,  even  if  the 
procedures  had  been  adequate,  the 
failure  to  provide  proper  training  caused 
a  condition  in  which  it  wa<«  questionable 


whether  the  procedures  could  be 
satisfactorily  accomplished. 

///.  NRC  Conclusions 

The  Staff  emphasizes  that  the 
examples  of  the  violation  taken  as  a 
whole  including  inadequate  training, 
communications,  and  procedures,  raises 
a  safety  concern  and  warrants  the 
severity  level  of  the  violation.  It  is  clear 
that  licensee  management,  particularly 
at  the  program  implementation  level, 
was  not  sensitive  to  the  importance  of 
10  CFR  Part  50,  Appendix  R. 
requirements  and  the  necessity  to  assure 
continued  safe  shutdovm  capability. 
From  these  violations  it  is  clear  that  the 
review  of  fire  protection  procedures  and 
the  training  on  these  procedures  did  not 
receive  adequate  plant  staff  or  licensee 
management  attention. 

The  results  of  the  SSFI  indicated,  and 
continues  to  indicate,  that  the  initial 
training,  procedures,  and 
communications  were  inadequate  to 
reasonably  assure  safe  shutdown 
capabihty  and  have  been  inadequate 
since  implementation  in  July  1985. 
Additionally,  from  the  implementation 
date  until  the  SSFI  was  conducted,  there 
had  been  no  upgrades  to  operator  or 
maintenance  training,  no  requalification 
training,  no  revisions  to  the  dedicated 
shutdown  procedures,  and  no 
substantial  improvements  to  radio 
communications. 

There  were  many  technical  and 
human  factors  deHciencies  observed  in 
the  dedicated  shutdown  procedures, 
which  at  the  time  of  the  inspection  had 
been  implemented  for  nearly  two  years. 
Incorrect  or  inadequate  in  any 
emergency  procedures  can  contribute  to 
operate  stress  and  personnel  error, 
particularly  under  ^e  stress  and 
environmental  working  conditions 
experienced  during  a  fire.  When 
considered  with  the  other  existing 
deficiencies  in  operator  training  and 
communications,  it  remains  unlikely  that 
the  licensee  could  have  effectively 
carried  out  safe  shutdown  of  the  plant 
imder  postulated  fire  conditions. 

Of  concern  to  the  NRC  is  that  even 
after  numerous  deficiencies  were 
identified  during  the  first  week  of  the 
SSFI,  the  operations  effort  at  upgrading 
training  and  procedures  appf;ared 
minimal  and  was  more  directed  toward 
correcting  items  identified  by  the 
inspectors  than  truly  upgrading  the 
Dedicated/Alternate  Shutdown 
capability.  Only  two  operations  staff 
members  were  assigned  to  complete 
both  training  and  procedures  upgrade. 
The  training  sta^  was  not  utilized  during 
this  effort  and  operator  training  was 


primarily  conducted  in  the  classroom 
environment  and  not  actually  in  the 
plant.  During  the  followup  inspection, 
the  operations  staff  indicated  to  the 
inspectors  that  training  had  been 
completed.  However,  during  subsequent 
walkthroughs  with  operators  using  the 
revised  dedicated  shutdown  procedures, 
there  continued  to  be  deficiencies  noted 
which  indicated  that  in-plant 
walkthroughs  were  not  included  in  the 
training.  During  the  followup  inspection, 
plant  management  committed  to  provide 
16  hours  of  additional  training  including 
eight  hours  of  in-plant  walkthroughs  of 
all  dedicated  shutdown  procedures. 

The  licensee's  response  to  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  emphasizes  the  inspection 
findings  in  NRC  Inspection  Report  85-07 
and  the  role  of  the  Emergency  Response 
Organization  (ERO)  in  supporting 
dedicated  shutdown.  However, 
Inspection  Report  85-07  was  considered 
a  pre-audit  and  inconclusive  in  that  the 
licensee's  dedicated  shutdown 
procedures  were  in  draft  form  and 
operations  and  maintenance  training 
had  not  been  conducted.  The  Inspector 
Follow-up  Items  that  were  referenced,  in 
some  cases,  may  have  been  violations  if 
the  procedures  had  been  approved  and 
the  program  implemented.  The  licensee 
was  also  informed  that  final  inspection 
of  the  procedures  could  not  be 
completed  until  the  procedures  were 
approved.  Heavy  reliance  on  the  ERO  to 
achieve  dedicated  shutdown  is  also 
cause  for  concern.  While  the  engineers 
and  personnel  in  the  Technical  Support 
Center  (TSC)  are  intended  to  assist 
operators  in  the  mitigation  and  recovery 
from  accidents,  it  was  never  intended 
that  the  ERC  would  be  utilized  to 
compensate  for  inadequate  Dedicated/ 
Alternate  Shutdown  procedures, 
training,  and  communications. 

The  NRC  staff  has  concluded  for  the 
reasons  stated  above  that  the  violation 
occurred  as  stated  in  the  Notice  of 
Violations  and  Proposed  Imposition  of 
Civil  Penalty.  A  sufficient  basis  for 
mitigation  of  the  proposed  $50,000  civil 
penalty  has  not  been  provided  by  the 
licnesee.  Accordingly,  a  civil  penalty  in 
the  amount  of  Fifty  Thousand  Dollars 
($50,000)  shoult  be  imposed. 

VIOLATION  II 

Restatement  of  Violation  II  (Non-Civil 
Penalty) 

10  CFR  Part  50.  Appendix  R,  Section 
III.J,  requires,  in  part,  that  emergency 
lighting  units  with  at  least  an  eight-hour 
battery  supply  shall  be  provided  in  all 
'areas  needed  for  operation  of  safe 


shutdown  equipment  and  in  access  and 
egress  routes  thereto. 

Contrary  to  the  above,  on  March  24- 
25, 1987,  emergency  lighting  units  were 

not  provided  in  several  areas  needed  for 
operation  of  safe  shutdown  equipment. 
Tliese  areas  included  the  dedicated 
shutdown  diesel  enclosure  and  local 
operating  panel,  and  the  auxiliary 
feedwater  (AFW)  local  control  area. 
Subsequent  reviews  by  the  licensee 
noted  additional  dedicated  shutdown 
areas  where  emergency  lighting  was 
nonexistent,  inadequate,  or  improperly 
directed  and  also  noted  a  large  number 
of  emergency  lights  and  batterj'  packs 
out  for  maintenance. 

Summary  of  Licensee's  Response 

The  licensee  denies  the  violation  as 
pertaining  to  the  lack  of  emergency 
lighting  provided  in  the  dedicated 
shutdown  diesel  enclosure  and  local 
operating  panel,  and  the  AFW  local 
control  area.  The  licensee  concurs  with 
the  NRC  in  its  evaluation  of  the 
violation  for  nonexistent,  inadequate  or 
improperly  directed  lighting  for  the 
additional  dedicated  shutdown  areas. 

NRC  Evaluation 

The  licensee  in  its  response  states 
that  the  dedicated  shutdown  diesel  is 
remotely  started  and  operated  from  the 
4  kV  switchgear  room.  This  method  of 
operation  was  previously  approved  in 
the  August  3, 1984,  Safety  Evaluation 
Report.  While  attempting  to  perform  a 
surveillance  test  during  the  SSFI,  the 
operators  were  unable  to  start  the 
dedicated  shutdown  diesel.  Upon  the 
failure  to  start,  operators  were 
dispatched  to  the  dedicated  shutdown 
diesel  enclosure  and  local  operating 
panel.  Subsequent  investigation 
revealed  that  the  previous  surveillance 
test  had  left  the  remote/iocal  switch  in 
the  local  position. 

While  the  NRC  agrees  that  the 
dedicated  shutdown  diesel  may  be 
operated  remotely,  without  adequate 
assurance  that  maintenance  or 
surveillance  activities  will  not  defeat  the 
remote  starting  capability,  the  diesel 
may,  in  some  cases,  need  to  be  started 
using  the  local  operating  panel.  As  was 
evident  during  the  SSFI,  operator  action 
at  the  local  operating  panel  was 
necessary  to  start  the  diesel.  In  addition, 
protracted  run  times  may  require 
adjustments  and  the  monitoring  of  the 
diesel  parameters.  Thus,  because 
operator  actions  in  the  diesel  enclosure 
may  be  needed  for  the  safe  operation  of 
the  diesel,  emergency  lighting  is 
necessary. 
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With  regard  to  the  emergency  Ughting 
in  the  auxiliary  feedwater  local  control 
area,  the  licensee  claims  that  action  in 
this  area  is  not  necessary  and  therefore 
emergency  lighting  is  not  required.  At 
the  time  of  the  NRC  inspection,  DSP- 
001,  Step  5.1.  specified  operator  actions 
at  the  local  control  panel.  The  NRC 
inspection  revealed  that  appropriate 
emergency  lighting  had  not  been 
provided  in  this  area.  It  was  for  this  lack 
of  emergency  lighting  in  an  area  where 
the  licensee's  procedures  required 
operator  actions  for  which  this  example 
of  a  violation  was  cited.  While  later 
evaluations  showed  that  operator 
actions  in  this  area  were  not  necessary, 
this  has  no  bearing  on  the  fact  that, 
during  the  NRC  inspection,  operator 
actions  had  been  specified  in  procedures 
in  an  area  which  did  not  have  the 
appropriate  emergency  lighting. 

As  a  result  of  the  NRC  inspection,  the 
licensee  identified  other  areas  with 
deficient  emergency  lighting  in  areas 
called  for  in  procedures. 

The  deficiencies  in  the  emergency 
lighting  could  have  been  identified 
during  a  blackout  evaluation  in  1985. 
This  evaluation  resulted  in  a  June  16, 
1985,  submittal  to  the  NRC  requesting 
exemption  from  Section  III.)  of 
Appendix  R  requirements  for  two 
specific  areas  identified  as  deficient  in 
the  licensees  evaluation.  However, 
these  were  not  the  same  areas  identified 
in  the  post-SSFI  evaluation  as 
inadequate. 

NRC  Conclusion 

For  the  above  reason,  the  NRC  staff 
concludes  that  the  violation  for  failure 
to  provide  emergency  lighting  in 
required  areas,  including  the  dedicated 
shutdown  diesel  enclosure,  and  the  local 
operating  panel,  as  well  as  the  auxiliary 
feedwater  pump  local  control  area,  as 
well  as  others,  occurred  as  stated. 

[FR  Doc.  88-:9544  Filed  8-26-68;  8:45  am] 
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[Docket  No.  50-341] 

Detroit  Edison  Co^  Wolveiine  Power 
Supply  Cooperative,  Inc^  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  28  to  Facility 
Operating  License  No.  NPF-43,  issued  to 
the  Detroit  Edison  Company  and 
Wolverine  Power  Supply  Cooperative, 
Inc.  (the  licensees),  which  revised  the 
Technical  Specifications  (TSs)  for 
operation  of  Fermi-2,  located  in  Monroe 


County,  Michigan.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  changes  the 
Technical  Specifications  to  require  two 
channels,  instead  of  one,  to  be  operable 
for  the  Standby  Gas  Treatment  System 
Radiation  Monitors.  In  addition,  the 
amendment  revises  Action  Statement  81 
in  Table  3.3.7.5-1  as  recommended  in 
NRC  Generic  Letter  63-36  and  makes 
appropriate  changes  in  the  Technical 
Specification  bases  as  a  result  of  the 
change. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Conmiission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings,  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing  in 
connection  with  this  action  was 
published  in  the  Federal  Register  on 
March  10, 1988  (53  FR  7819).  No  request 
for  hearing  or  petition  to  intervene  was 
filed  following  this  notice. 

Also  in  connection  with  this  action, 
the  Commission  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  which  was 
pubUshed  in  the  Federal  Register  on 
August  11, 1988,  at  53  FR  30358. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  30, 1987, 
(2)  Amendment  No.  28  to  License  No. 
NPF-43,  and  (3)  the  Commission's 
related  Safety  Evaluation.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  PubHc  Document 
Room,  1717  H  Street,  NW.,  Washington, 
DC  20555,  and  at  the  Monroe  County 
library  System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention;  Director,  Division 
of  Reactor  Projects — III,  IV,  V,  and 
Special  Projects. 

Dated  at  Rockville,  Maryland,  this  19lh  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 

Theodore  R.  Quay, 

Project  Manager.  Project  Directorate  III-l, 
Division  of  Reactor  Projects — ///,  IV,  V  6r 
Special  Projects. 
[FR  Doc.  88-19547  Filed  8-26-88;  8:45  am] 
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[Docket  No.  50-327] 

Tennessee  Valley  Authority; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards;  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
77  issued  to  'Tennessee  Valley  Authority 
(TVA  or  the  Licensee),  for  the  operation 
of  the  Sequoyah  Nuclear  Plants,  Unit  1, 
located  in  Hamilton  County,  Tennessee. 

The  Licensee  proposes  to  modify 
certain  requirements  on  the  upper  head 
injection  (UHI)  accumulators  for  the 
Sequoyah  Unit  1  (SQN)  Technical 
Specification  (TS).  This  is  TS  change  88- 
20  in  the  Licensee's  application  dated 
August  15, 1988.  The  proposed  change 
would  revise  the  SQN  UHI  level  switch 
setpoint  and  tolerances  to  TS 
surveillance  requirement  (SR)  4.5.I.2.C.I. 
This  change  refiects  the  relationship 
between  instrument-sensed  differential 
pressure  for  the  UHI  water  accumulator 
level  and  the  delivered  UHI  water 
volume  into  the  reactor  vessel  during  an 
accident.  A  high  differential  pressure  is 
sensed  at  the  switch  when  the 
accumulator  level  is  low,  which 
correlates  to  the  maximum  injected 
water  volume.  Likewise,  a  low 
differential  pressure  is  sensed  for  a  high 
accumulator  level  and  a  minimum 
injected  water  volume. 

In  its  application,  the  Licensee  stated 
that  a  Condition  Adverse  to  Quality 
Report  (CAQR)  documented  that  the 
UHI  level  switches  and  setpoints 
currently  used  for  Unit  I  could  allow 
more  than  the  analytical  limit  of  1130.5 
cubic  feet  of  UHI  water  to  be  injected 
during  a  postulated  accident.  It 
explained  that  two  changes  in  the 
design  and  configuration  of  the  UHI 
system  were  pursued  to  correct  this 
potential  problem.  First,  the  minimum 
delivered  UHI  water  volume  is  reduced 
from  900  cubic  feet  to  850  cubic  feet. 
This  is  supported  by  Westinghouse 
Electric  Corporation  evaluations  which 
are  described  in  the  application.  Second, 
a  new  model  of  level  switch  is  being 
installed  in  the  UHI  system,  which  are 
essentially  the  same  as  those  switches 
presently  used  except  for  their  span.  The 
Licensee  stated  that  because  of  the  span 
differences  the  switches  also  have 
different  accuracy  characteristics.  The 
Licensee  has  determined  a  new  setpoint 
and  tolerances  based  on  the  new 
instrument  characteristics.  These  new 
values  are  being  incorporated  into  SR 


4.5.1.2.C.1  to  ensure  that  the  dehvered 
UHI  water  volumes  are  bounded  by  the 
volumes  assumed  in  the  large-break, 
loss-of-coolant  accident  (LOCA) 
analyses.  This,  the  Licensee  explained, 
will  ensure  that  the  offsite  doses  from  a 
postulated  LOCA  are  bounded  by  the 
analyses  in  Section  15.5  of  the  SQN 
Final  Safety  Analysis  Report  (FSAR). 

The  Licensee  requested  in  its 
application  that,  because  of  the 
potential  for  this  amendment  request  to 
impact  the  heatup  and  restart  of  Unit  1, 
its  application  be  given  the  highest 
priority  and  processed  as  expeditiously 
as  possible.  The  Licensee  explained  that 
entry  into  Mode  3,  Hot  Standby,  above 
1900  psi  is  contingent  upon  the  approval 
of  this  amendment  request.  The  Licensee 
further  explained  that,  if  it  appears  that 
entry  into  Mode  3  above  1900  psi  would 
be  delayed  strictly  because  of  proposed 
TS  change  had  not  yet  been  approved  it 
would  request  a  temporary  waiver  of 
compliance  for  SR  4.5.1.2.C.1  until  the 
amendment  had  been  approved. 

Before  issuance  of  the  proposed 
amendment,  the  Commission  will  have 
made  findings  required  by  the  Atomic 
Energy  Act  of  1954  (the  Act),  as 
amended,  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commissions' 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  of 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  is  provided  by 
the  Licensee  in  its  submittal  and  is  given 
below. 

TVA  has  evaluated  the  proposed  technical 
specification  change  and  has  determined  that 
it  does  not  represent  a  significant  hazards 
consideration  based  on  criteria  established  in 
10  CFR  50.92(c).  Operation  of  SQN  in 
accordance  with  the  proposed  amendment 
will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  conseqences  of  an  accident 
previously  evaluated.  The  UHI  system  is 
designed  to  supply  additional  inventory  to 
the  reactor  core  during  the  blowdown  phase 
of  the  LOCA.  UHI  flow  to  the  core  is 
terminated  by  automatic  hydraulic  isolation 
valves.  These  valves  are  actuated  by  level 
switches  on  the  UHI  water  accumulator.  The 
proposed  change  reflects  a  new  actuation 
setpoint  and  the  associated  instrument 
tolerances  for  the  level  switches.  As  such,  the 
change  does  not  increase  the  probability  of  a 
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previously  evaluated  accident.  The  new 
setpoint  and  tolerances  were  calculated 
based  on  a  new  level  switch  accuracy 
characteristic  and  a  broadened  UHI- 
delivered  water  volume  band.  Broadening  the 
delivered  water  volume  band  did  result  in 
increased  PCTs  [peak  clad  temperatures]  for 
the  limiting  cases.  In  all  cases,  however,  the 
PCT  remained  below  the  10  CFR  50.46  limit  of 
2,200'F.  This  in  turn  ensures  that  offsite  doses 
remain  bounded  by  the  analyses  of  [SQN] 
FSAR  Section  15.5.  Because  the  proposed 
setpoint  ensures  that  the  delivered  water 
volume  remains  bounded  by  the  new 
analytical  limits,  the  proposed  change  does 
not  increase  the  consequences  of  by 
previously  evaluated  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  proposed  change  to 
the  actuation  setpoint  and  tolerances 
represents  no  modification  to  the  UHI  design 
or  operations,  which  could  create  a  new 
accident.  The  change  only  affects  the 
performance  of  UHI  for  accident  scenarios  in 
which  it  is  already  assumed  to  function. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  change  to  SR 
4.5.1.2.C.1  represents  a  new  setpoint  and 
accuracies  for  the  combination  of  new  level 
switches  and  a  broadened  delivered  water 
volume  band.  The  setpoint  ensures  that  the 
delivered  water  volume  remains  between  850 
and  1,130.5  cubic  feet.  Westinghouse 
analyses  have  indicated  that  delivered  water 
volumes  between  these  limits  ensure  that 
PCT  remains  below  2,200*F.  Therefore,  the 
margin  of  safety  is  not  reduced  by  this 
proposed  change. 

In  its  review  of  the  Licensee's 
application,  the  NRC  staff  concluded 
that,  although  the  PCT  remains  below 
the  limit  of  2200°F  in  10  CFR  50.46,  the 
PCT  does  raise  because  of  the  proposed 
changes  and  there  is  a  reduction  in  a 
margin  of  safety.  However,  the  rise  in 
PCT  is  not  significant  and  the  PCT 
remains  below  the  limit  of  2200°F. 
Therefore,  the  NRC  staff  concludes  that 
the  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  Commission  is  seeking  public 
conmients  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
imless  it  receives  a  request  for  a 
hearing. 

Conunents  should  be  addressed  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice. 

By  September  28, 1988,  the  Licensee 
may  file  a  request  for  a  hearing  with 


respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license, 
and  any  person  whose  interest  may  be 
affected  by  the  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  must  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board  Panel  will 
rule  on  the  request  and/or  petition,  and 
the  Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceedings:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  the  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board  up 
to  fifteen  (15)  days  prior  to  the  first 
prehearing  conference  sheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  the 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must  include 
a  list  of  the  contentions  which  are 
sought  to  be  litigated  in  the  matter,  and 
the  bases  for  each  contention  set  forth 
with  reasonable  specificity.  Contentions 
should  be  limited  to  matters  within  the 
scope  of  the  amendment  under 
consideration.  A  petitioner  who  fails  to 
file  such  a  supplement  which  satisfies 
these  requirements  with  respect  to  at 
least  one  contention  will  not  be 
permitted  to  participate  as  a  party. 
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Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  ^^nting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
Pmal  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  Gnal  determination  is  that  the 
request  for  amendment  invovles  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
request  for  amendment  invovles  a 
si^ificant  hazards  consideraticHi,  any 
hearing  held  would  take  place  before 
the  issuance  of  the  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  cirumstances  change 
during  the  notice  such  that  failure  to  act 
in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
hcense  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
Hnal  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20SS5,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  duriitg  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Suzanne  C  Black: 
Petitioner's  name  and  telephone 
number;  date  petition  was  mailed:  plant 


name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Newman  &  Holtzinger.  P.C,  1615 
L  Street,  NW.,  Washington,  DC  20036. 
attorneys  for  the  Licensee. 

Nontimely  filings  of  the  petition  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  designated  to  rule  on  the  petition 
and/or  requests,  that  the  request  should 
be  granted  based  upon  a  balancing  of 
the  factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  his 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington.  DC  20555,  and  at  the  Local 
Public  Document  Room  located  at  the 
Chattanooga-Hamilton  County  Library, 
1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Dated  at  Rockville,  Maryland,  this  22  day 
of  August  198a 

For  the  Nuclear  Regulatory  Conunistion. 
Suzanofl  C  Black, 

Assistant  Director  for  Projects.  TV  A  Projects 

Division,  Office  of  Special  Projects. 

[FR  Doc  86-18546,  Filed  8-28-^:  8:45  am] 

I  CODC  7SW>-01-«I 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«teaM  No.  34-26016:  File  No.  SR-OTC- 
88-14] 

Self  Regulatory  Organizations; 
Depoattory  Trust  Co;  FiHng  and 
Immediate  Effectiveneee  of  Proposed 
Rule  Change  Regarding  the  Same  Day 
Funds  Settlement  Service 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  ("the 
Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  July  18, 1988,  the 
Depository  Trust  Company  ("DTC") 
filed  a  proposed  rule  diange  to  include 
auction-rate  and  tender-rate  preferred 
stocks  and  notes  as  digible  securities  in 
DTC's  Same-Day  Funds  Settlement 
Service  ("SDFS").  The  Conunission  is 
publishing  this  notice  to  solicit  comment 
on  the  rule  change. 

SDFS  began  pilot  operations  on  )une 
26, 1987,  with  transactions  in  municipal 


notes.'  SDFS  was  later  expanded  to 
include  zero  coupon  bonds  backed  by 
U.S.  Government  securities,  municipal 
bonds  with  demand  ("put")  options  and 
medium-term  notes.  DTC's  proposal 
would  expand  SDFS  eligible  securities 
to  include  auction-rate  and  tender-rate 
preferred  stocks  and  notes  as  eligible 
securities  in  DTC's  SDFS.*  The  proposal 
also  provides  that  DTC's  mandatory 
book-entry  receipt  procedures  apply  to 
transactions  in  auction-rate  and  tender- 
rate  preferred  stocks  and  notes.  Under 
DTC's  mandatory  book-entry  receipt 
procedures,  a  buyer  of  auction-rate  and 
tender-rate  preferred  stocks  and  notes 
may  not  reject  a  book-entry  delivery  on 
the  basis  that  the  buyer  wanted  a 
physical  delivery  unless,  at  the  time  of 
the  trade,  the  buyer  specified  physical 
delivery  as  a  term  of  the  trade. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
in  that  it  promotes  the  prompt  and 
accurate  clearance  and  settlement  of 
transactions  in  securities.  In  addition, 
DTC  believes  that  the  proposed  rule 
change  does  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
DTC's  custody  or  control  or  for  which  it 
is  responsible  and  does  not  significantly 
affect  the  respective  rights  or  obligations 
of  DTC  or  persons  using  SDFS. 
According  to  DTC,  neither  DTC.  SDFS 
participants,  nor  settling  banks  have 
experienced  any  significant  operational 
problems  in  using  SDFS.  Based  upon 
initial  operational  experience  and 
participant  requests,  DTC  now  seeks  to 
expand  SDFS  to  include  auction-rate 
and  tender-rate  preferred  stocks  and 
notes. 

The  rule  change  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  and  Rule  19b-4.  The  Conunission 
may  summarily  abrogate  the  rule  change 
at  any  time  within  60  days  of  its  filing  if 
it  appears  to  the  Commission  that 
abrogation  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  the  Act. 

You  may  submit  written  comment 
with  21  days  after  notice  is  published  in 
the  Federal  Register.  Please  file  six 
copies  of  your  comment  with  the 
Secretary  of  the  Commission,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 


■  See  SecuriUe*  Exchange  Act  Relcaw  No.  24686 
duly  a  19«7).  &2  FR  28013. 

*  Ai  wrilh  all  SDFS  sligibie  lecuriHca.  DTC 
Impoaet  a  haircut  lo  iniurc  proper  coUaleralizatKm 
of  SDFS  poaitiOD*.  The  haircut  for  auctioo-rale  and 
tender-rate  preferred  itocki  and  notei  is  2%.  Thia 
rate  was  established  based  upon  a  bank  agreeinent 
10  lend  DTC  98%  of  the  par  value  of  these  secarlties. 
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Copies  of  the  submission,  with 
accompanying  exhibits,  and  all  written 
comments,  except  for  material  that  may 
be  withheld  from  the  public  under  5 
U.S.C.  §  552,  are  available  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  NW.,  Washington,  DC. 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  File  No.  SR- 
DTC-88-14, 

I  For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

I     Dated:  August  22. 1988. 
lonathan  G.  Katz, 

Secretary. 

(PR  Doc.  88-19566  Filed  8-26-88  8:45  am) 

•ILUNG  CODE  1010-01-M 


(Release  No.  34-26019;  File  No.  SR-NASO- 
•8-191 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  inc.;  Extension  of  Public 
Comment  Period  of  Proposed  Rule 
Change  Relating  to  the  OTC  Bulletin 
Board  Display  Service 

I     On  June  9, 1988,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  submitted  a  proposed  riile 
change  pursuant  to  section  19[b)(l)  of 
the  Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l)  and  Rule 
19b-4  thereunder,  to  establish  a 
quotation  service,  the  OTC  Bulletin 
Board  Display  Service,  respecting  OTC 
securities  that  are  not  included  in  the 
NASDAQ  System  nor  listed  on  a 
national  securities  exchange. 

Notice  of  the  proposed  rule  change 
together  with  terms  of  substance  of  the 
proposed  rule  change  was  provided  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
25949.  July  28, 1988)  and  by  publication 
in  the  Federal  Register  (53  FR  29096, 
August  2, 1988). 

The  NASD  has  consented  to  an 
extension  of  the  period  for  public 
comment  on  the  proposed  rule  change, 
for  forty-five  days,  until  October  7. 
1988.* 

The  Commission  hereby  extends  the 
period  for  public  comment  on  the 
proposed  rule  change  for  a  period  of 
forty-five  days,  until  October  7. 1988. 


'  See  letter  to  Jonathan  G.  Katz.  Secretary. 
Securitiei  and  Exchange  Commission,  from  Frank  J. 
Wilson,  Executive  Vice  President  and  General 
Counsel.  NASD,  dated  August  22. 1988. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  20O.3O-3(a)(12). 
Jonathan  G.  Katz. 
Secretary. 

Dated:  August  23, 1988. 
[FR  Doc.  88-19520  Filed  8-26-88;  8:45  am) 

BtLUNG  CODE  MtO-OI-H 


[Release  No.  34-26017;  File  No.  SR-PSE- 
87-131 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  Pacific 
Steele  Exchange,  Incorporated; 
Relating  to  Transmission  of  Orders  to 
the  Index  Options  Trading  Pit  by  Inter- 
Floor  Telephones 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  April  28, 1987,  the  Pacific 
Stock  Exchange,  Incorporated  ("PSE"  or 
the  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  belowk  which  Items  have  been 
prepared  by  the  self-regulatory 
organizations.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  its  rules 
to  permit  the  transmission  of  orders  into 
its  index  options  trading  pit  by  inter- 
floor  telephones.  The  PSE  proposes  to 
place  general  access  telephones  in  the 
pit  which  may  be  accessed  by  members 
in  other  locations  on  the  trading  floor. 
The  proposal  will  allow  market  makers 
and  various  floor  brokerage  operations 
located  on  the  trading  floor  to  transmit 
orders  to  brokers  located  directly  in  the 
index  options  pit.  In  this  regard,  the  PSE 
proposes  the  following  amendment  to 
Rule  VI,  Section  42  and  to  Options  Floor 
Procedure  Advices  B-6  and  F-5. 
(Brackets  indicate  language  to  be 
deleted;  italics  indicates  new  language.) 

Rule  VI.  Exchange  Options  Trading 
Sec.  42.  Orders  Required  to  be  in 
Written  Form 

(a)  through  (c)  No  change. 
Commentary: 

.01    No  change. 

.02    In  the  case  of  index  options, 
orders  which  have  been  transmitted  to 
the  floor  and  appropriately  time- 
stamped  may  be  verbally  transmitted  by 
telephone  to  the  index  trading  pit. 
Immediately  thereafter,  the  written 
time-stamped  memoranda  must  be 


forwarded  to  the  broker  in  the  trading 
crowd. 

Options  Floor  Procedure  Advice  B-6 

Subject:  Market  Maker's  Use  of  Floor 
Brokers  to  Effect  Transactions  for 
the  Market  Maker's  Account 
Section  73  of  Rule  VI  states,  in  part, 
that  "A  Market  Maker  is  an  individual 
who  is  registered  with  the  Exchange  for 
the  purpose  of  making  transactions  as 
dealer-specialist  on  the  Floor,"  and 
Section  79  requires,  in  part,  that 
"Transactions  of  a  Market  Maker  should 
contribute  to  the  maintenance  of  a  fair 
and  orderly  market  *  *  *."  Accordingly, 
the  Exchange  believes  that  the  special 
obligations  and  role  of  the  Market 
Maker  warrant  that  the  crowd  be  fully 
aware  of  the  Market  Maker's  trading 
activity.  Pursuant  to  sections  73  and  79, 
the  following  special  procedures  will  be 
applicable  when  a  Market  Maker  has 
occasion  to  utilize  the  services  of  a  Floor 
Broker  to  effect  transactions  for  the 
Market  Maker's  account; 

(1)  Order  Tickets 

(a)  If  possible,  the  order  should  be 
prepared  by  the  Market  Maker.  In  all 
cases,  the  order  shall  be  recorded  on  a 
standard  phone  order  ticket,  time- 
stamped,  including  the  Market  Maker's 
symbol  in  the  box  or  boxes  marked 
"buying  firm/selling  firm"  and  indicate 
whether  the  order  is  GTC  or  day  only. 
Floor  Brokers  are  reminded  that  all  the 
requirements  of  Rule  VI,  Section  42, 
apply  to  Market  Maker  orders.  When 
any  occasion  arises  where  verbal 
orders,  changes  or  instructions  must  be 
given  in  stock  options,  the  Floor  Broker 
shall  immediately  write  up  and  time- 
stamp  the  ticket  from  outside  the  trading 
crowed. 

(b)  through  (d)  No  change. 
(2)  through  (5)  No  change. 

Options  Floor  Procedure  Advice  F-5 

Subject:  Means  of  Communication  on 
the  Options  Floor 

Pursuant  to  sections  39(b),  42,  47  and 
62  of  Rule  VI,  the  Options  Floor  Trading 
Committee  deems  that  hand  signals  may 
represent  a  potential  for  abuse  in  the 
transmission  of  private  information  not 
generally  available  to  other  members. 
Accordingly,  the  Committee  has 
established  the  following  regulations 
governing  the  proper  use  of  hand  signals 
on  the  Floor. 

Hand  signals  may  always  be  used  to 
request  and  to  relay  information 
regarding  current  quotations  and  market 
size.  Also,  without  limiting  the 
applicability  of  Rule  VI,  Section  42. 
(Orders  Required  to  be  in  Written  Form) 
the  use  of  hand  signal  communications 
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on  the  floor  of  the  Exchange  may  be 
used  to  increase  or  decrease  the  size  of 
an  order,  to  change  the  order's  limit,  to 
cancel  an  order  or  to  activate  a  market 
order.  In  the  case  of  index  options,  it 
will  be  permissible  to  initiate  orders 
through  the  use  of  hand  signals  and 
through  inter-floor  telephones.  Any 
cancellation[,]  or  change  [of]  to  an  order, 
and  any  initiation  of  an  index  options 
order  relayed  to  a  Floor  Broker  through 
the  use  of  hand  signals,  or  through  an 
inter-floor  telephone,  must  be  relayed  to 
the  Floor  Broker  in  a  time-stamped, 
written  form  immediately  thereafter.  All 
cancellations  and  changes  of  orders  held 
by  the  Order  Book  Official  must  be  in 
written  form.  The  executing  broker  who 
receives  the  communication  must  have  a 
written  order  in  his  possession  with  all 
of  the  following  information  on  the 
ticket: 
No  change  to  the  rest  of  the  Advice. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organizaiton  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  PSE  is  proposing  certain 
amendments  to  its  options  rules  and 
Floor  Procedure  Advises  to  permit  the 
use  of  telephones  in  its  index  options  pit 
for  the  purpose  of  communicating  orders 
and  changes  to  orders  directly  into  the 
pit.  These  phones  would  be  for  inter- 
floor  use  only,  allowing  floor  brokerage 
operations  and  market  makers  on  the 
trading  floor  to  communicate  directly 
into  and  from  the  trading  pit.  The  PSE 
also  proposes  to  permit  the  initiation  of 
orders  into  the  pit  through  these  phones 
as  well  as  by  hand  signal  so  long  as  a 
time-stamped  order  memorandum  has 
been  prepared  that  will  immediately  be 
forwarded  to  the  Broker  in  the  pit. 

The  PSE  has  been  studying  the 
manner  in  which  index  options  are 
traded  on  the  PSE's  floor  as  well  as  on 
the  floors  of  other  exchanges.  The  PSE 
believes  that  because  of  potential 
arbitrage  between  index  products  and 
index  futures,  it  is  important  to  speed 
order  delivery  into  the  trading  pit  to 


ensure  accurate  market  making  and 
price  discovey.  For  this  reason,  the  PSE 
proposes  to  allow  members  on  the  floor 
to  phone  such  orders  and/or  changes  to 
such  orders  directly  into  the  pit. ' 

The  PSE  believes  that  this  proposal  is 
entirely  consistent  with  section  6(b)(5] 
of  the  Act  because  it  will  further  remove 
impediments  to  and  help  perfect  the 
mechanism  of  a  free  and  open  market. 

(bj  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 

fc)  Self-Regulaory  Organization 's 
Statement  on  Comments  on  the  Propsed 
Rule  Change  Received  from  Members, 
Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding;  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  subsmissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securites  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communication  relating  to  the  proposed 


'  In  response  to  inquiries  from  the  Commission 
staff,  the  PSE  has  indicated  that  telephone  calls 
transmitting  index  option  orders  would  be 
answered  by  floor  brokers  in  the  trading  pit  on  a 
first-in-time  basis.  If  index  option  volume  were  to 
increase  substantially  from  current  low  levels,  new 
procedures  would  be  developed  "to  apportion  such 
orders  among  the  floor  brokers  located  in  the  index 
option  pit."  Letter  from  Craig  R.  Carberry,  Director, 
Options  Compliance,  PSE,  to  Howard  L  Kramer, 
Assistant  Director,  Division  of  Market  Regulation. 
Commission,  dated  June  14, 1988. 


rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  availabe  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
metioned,  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  19, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  August  23, 1988. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  88-19521  Filed  8-26-88:  8:45  am] 

BILUNQ  CODE  MIO-OI-M 


Self-Regulatory  Organizations; 
Midwest  Stock  Exchange;  Application 
for  Unlisted  Trading  Privileges  In  Over> 
the-Counter  Issues  and  to  Withdraw 
Unlisted  Trading  Privileges  In  Over- 
the-Counter  Issues 

August  23, 1988. 

The  Midwest  Stock  Exchange,  Inc. 
("MSE"]  on  August  15, 1988,  submitted 
an  application  for  imlisted  trading 
privileges  ("UTP")  pursuant  to  section 
12(f)(1)(C)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  in  the  following 
over-the-counter  ("OTC")  securities,  i.e.. 
securities  not  registered  under  section 
12(b)  of  the  Act: 


File  No. 

Symbol 

Issuer 

7-3814 

AMGN 

Amgen,  Inc.,  common, 

$0.0001  par  value. 
LA.  Gear,  Inc., 

7-3815 

LAGR 

7-3816 

BBEC 

common,  no  par 
value. 
Bkx;kt)uster 

Entertainment  Corp., 
common,  $0.10  par 
value. 

The  MSE  also  applied  to  withdraw 
UTP  pursuant  to  section  12(f)(4)  of  the 
Act  on  the  following  OTC  issues: 


File  No. 

SymtJOl 

Issuer 

7-3817  . 

CTUS  .  . 

Cetus  Corp.,  common, 

$0.01  par  value. 
Daisy  Systems  Corp., 

7-3818 

DAZY 

7-3819 

WYSE 

common,  $0.01  par 
value. 
Wyse  Technokjgy, 

common,  no  par 
value. 
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The  MSE  applied  to  withdraw  UTP  on 
WYSE  due  to  its  recent  listing  on  the 
New  York  Stock  Exchange,  thus 
rendering  it  ineligible  for  continued 
inclusion  in  the  pilot  program.  In  the 
case  of  CTUS  and  DAZY.  replacement 
issues  are  being  requested  as  a  result  of 
extremely  low  volume. 

Comments 

Interested  persons  are  invited  to 
submit  on  or  before  September  14, 1988, 
written  comments,  data,  views  and 
arguments  concerning  the  above- 
referenced  application.  Persons  desiring 
to  make  written  comments  should  file 
three  copies  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Commentators  are  requested  to 
address  whether  they  believe  the 
requested  grants  of  UTP  would  be 
consistent  with  section  12(f)(1)(C).  In 
considering  an  application  for  extension 
of  UTP  in  OTC  securities  under  section 
12(f)(1)(C),  the  Commission  is  required 
to  consider,  among  other  matters,  the 
public  trading  activity  in  such  security, 
the  character  of  such  trading,  the  impact 
of  such  extension  on  the  existing 
markets  for  such  securities,  and  the 
desirability  of  removing  impediments  to 
and  the  progress  that  has  been  made 
toward  the  development  of  a  national 
market  system.  The  Commission  may 
not  grant  such  application  if  any  rule  of 
the  national  securities  exchange  making 
an  application  under  12(f)(1)(C)  would 
unreasonably  impair  the  ability  of  any 
dealer  to  solicit  or  effect  transactions  in 
such  security  for  his  own  account,  or 
would  unreasonably  restrict  competition 
among  dealers  in  such  security  or 
between  such  dealers  acting  in  the 
capacity  of  market  makers  who  are 
specialists  and  such  dealers  who  are  not 
specialists. 

Commentators  also  should  address 
whether  the  requested  withdrawal  of 
UTP  would  be  consistent  with  section 
12(f)(4)  of  the  Act.  Thet  section 
empowers  the  Commission  to  grant  a 
request  for  withdrawal  if,  to  do  so  is 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[VR  Doc.  8&-19522  Filed  8-26-88;  8:45  am) 

•ILUNQ  CODE  »C:0-01-« 


DEPARTMENT  OF  TRANSPORTATION 

Application*  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  0  During  the  Week  Ended 
August  19, 1988 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  imder  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.].  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tenatative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  No.  45755 

Date  Filed:  August  IB,  1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  15. 1988. 

Description: 

Application  of  Iberia.  Lineas  Aereas 
De  Espana,  S.A.  pursuant  to  section  402 
of  the  Act  and  Subpart  Q  of  the 
Regulations,  requests  an  amendment  of 
its  foreign  air  carrier  permit  so  as  to 
authorize  it  to  engage  in  foreign  air 
transportation  of  persons,  property  and 
mail  between  a  point  or  points  in  Spain 
and  Los  Angeles,  California. 

Docket  No.  45756 

Date  Filed:  August  18, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  September  15. 1988. 

Description: 

Application  of  Iberia.  Lineas  Aereas 
De  Espana,  S.A.  pursuant  to  section  402 
of  the  Act  and  Subpart  Q  of  the 
Regulations  requests  an  amendment  of 
its  foreign  air  carrier  permit  so  as  to 
authorize  it  to  engage  in  foreign  air 
transportation  of  persons,  property  and 
mail  between  a  point  or  points  in  Spain 
and  Chicago,  Illinois. 

Docket  No.  45760 

Date  Filed:  August  19, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  September  16, 1988. 

Description: 

Application  of  Airbc  Limited, 
pursuant  to  section  402  of  the  Act  and 
Subpart  Q  of  the  Regulations,  requests  a 
foreign  air  carrier  permit  to  carry 
persons  and  property  under  trans  border 


charters,  between  any  point  or  points  in 

Canada  and  any  point  or  points  in  the 

United  States. 

Phyllis  T.  Kayloi. 

Chief,  Documentary  Services  Division. 

[FR  Doc.  88-19528  Filed  8-26-88;  8:45  am] 

BILUNG  CODE  M1»-*2-M 

Federal  Aviation  Administration 

[Summary  Notic*  No.  PE-8S-34] 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued;  General  Motors  Corp. 
ctal. 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  Bnal  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  September  19. 1988. 
ADDRESS:  send  comments  on  any 
petition  in  triphcate  to: 
Federal  Aviation  Administration.  Office 

of  the  Chief  Counsel.  Attn;  Rules 

Docket  (AGC-10).  Petition  Docket 

No ,  800 

Independence  Avenue,  SW., 

Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  Room  9150, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 
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Issued  in  Washington.  DC.  on  August  22, 
1988. 
Denise  D.  Hall. 

Manager,  Program  Management  Staff. 


Docket  No. 

Petitioner 

Regulations  affected 

Description  of  relief  sougfit 

25643 

IMorth    American    Airline    Training 
Groop. 

14  CFR  63.37(a)  and  Part  63,  Appendix  C, 
paragraphs  (a)(3)(i)  and  (iv)(a)  and  (iv)(6). 

14  CFR  21.181 

To  allow  petitioner  to  utilize  Boeing  727  training  vehicle  No.  3/ 

25657 

0233/24  in  Its  FAA-approved  Flight  Engineer  Training  Pro- 
gram. 
To  allow  petitioner  to  operate  its  Cessna  aircraft,  model  number 

650.  serial  numbers  094.  095,  096,  with  three  deviations  from 
the  nnaster  minimum  equipment  list.  These  deviations  include 
allowing  one  analog  function  for  the  ITT  Indicating  System 
(Engine)  to  be  inoperative  if  the  corresponding  digital  function 
Is  operative,  allowing  comparable  requirements  for  fan  speed 
indicators,  and  allowing  the  mechanical  indicating  system  lor 
the  main  cabm  door  to  be  used  when  the  electrical  system  is 
malfunctioning. 

Petitions  for  Exemption 


Dochet  No. 


23336.. 


24770.. 


25366.. 


25581. 


Petitionef 


Simulator  Training.  Inc . 


Flight  Safety  International.. 


Aviall,  Irx:.  and  Caledonian  Airmo- 
twe,  Ltd. 


Bannock  Regional  Medical  Center. 


Regulations  affected 


14  CFR  61  63(d)(2)  and  (3);  61  157(d)(1)  and 
(2);  and  Part  61,  Appendix  A. 


14  CFR  61  57(a)(1)  and  61  58(c) 


14  CFR  145.47(b)  and  145.51(d) 


14  CFR  135.271(g). 


Descriptkxi  of  relief  sought,  disposition 


To  amend  Exemption  No.  4797.  which  allows  petitioner  to  use 
FAA-approved  visual  simulators  to  meet  certain  training  and 
testing  requirements  of  ttie  Federal  Aviation  Regulations. 

Grant.  August  17,  1988,  Exemption  No.  4797D. 

To  amend  Exemption  No.  4609,  as  amended,  which  permits 
pikrts  contracting  with  petitioner  to  substitute  an  FAA-approved 
helicopter  training  program  using  petitioner's  training  facilities 
for  the  requirennents  of  §§  61.57(a)(1)  and  61.58(c)  for  the 
Sikorsky  S-76  airaaft  and  §61 .57(a)(1)  for  the  Bell  222 
aircraft. 

Grant,  August  17,  1988,  Exemption  No.  4609B. 

To  altow  petitioner  to  perform  ser/ices  including  Inspection, 
repair,  maintenance,  overfiaul,  and  return  to  servkie  of  aircraft 
engines,  appliances,  parts  and  components  for  which  petition- 
er Is  appropriately  rated  for  Installation  on  any  U.S.-registered 
aircraft  wittiout  geographical  limitation,  and  in  accordance  with 
their  ratings. 

Partial  Grant,  August  IS,  1988,  Exemption  No.  4972. 

To  alk)w  certain  crewmembers  to  be  assigned  to  conduct  train- 
ing, public  relatkins,  and  routine  transportatwn  missions  while 
on  a  Hospital  Emergency  Medical  Evacuation  Service 
(HEMES)  mission 

Denial,  August  17,  1988,  Exemption  No.  4971. 


_L 


[FR  Doc.  88-19495  Filed  8-26-88;  8:45  am] 

BHXING  CODE  4*10-13-« 


Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  135 — Environmental 
Conditions  and  Test  Procedures  for 
Airtiome  Equipment;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  for  the  12th  meeting  of 
RTCA  Special  Committee  135  on 
Environmental  Conditions  and  Test 
Procedures  for  Airborne  Equipment  to 
be  held  September  21-23, 1988,  in  the 
RTCA  Conference  Room,  One 
McPherson  Square.  1425  K  Street,  NW.. 
Suite  500,  Washington,  DC,  commencing 
at  9:30  a.m. 

The  agency  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks.  (2) 


approval  of  minutes  of  the  eleventh 
meeting,  (3)  review  status  of  the  FR 
susceptibility  problem  and  proposed 
changes  to  §  20.1,  (4)  review  status  and 
new  proposals  for  §  22.0,  (5)  Review 
§  23.0.  (6)  review  the  third  draft  of  the 
proposed  revision  to  DO-160B,  (7) 
update  change  coordinator  list,  (8)  other 
business.  (9)  date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street.  NW..  Suite  500. 
Washington.  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 


Issued  in  Washington,  DC,  on  August  23. 
1988. 

Heri>ert  P.  Goldstein, 
Designated  Officer. 
[FR  Doc.  88-19493  Filed  8-26-88;  8:45  am| 

BtUJNG  CODE  4S10-13-M 

Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  150— Minimum  System 
Performance  Standards  for  Vertical 
Separation  Atx>ve  Flight  Level  290; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63:  5  U.S.C.  App.  I),  notice  is 
hereby  given  for  the  19th  meeting  of 
RTCA  Special  Committee  150  on 
Minimum  System  Performance 
Standards  for  Vertical  Separation 
Above  Flight  Level  290.  to  be  held 
September  26-27, 1988,  in  the  RTCA 
Conference  Room,  One  McPherson 
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Squarew.  1425  K  Street.  NW..  Suite  500, 
Washington.  DC,  commencing  at  9:30 
a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks.  (2) 
approval  of  minutes  of  the  eighteenth 
meeting.  (3)  working  group  reports,  (4) 
resolution  of  MSPS  issues.  (5)  review 
and  discuss  EUROCAE  WG-30 
activities.  (6)  review  the  fifth  draft 
MSPS.  (7)  other  business,  and  (8)  date 
and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  One  McPherson  Square. 
1425  K  Street  NW..  Suite  500. 
Washington.  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  August  23, 
1988. 

Herbert  P.  Goldstein, 

Designated  Officer. 

[FR  Doc.  88-19494  Filed  8-26-88:  8:45  am] 

BILIJNG  COM  MIO-IS-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

[Docket  No.  88-14] 

Stock  Appraisals;  Policy  Statement 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency.  Treasiu^. 
ACTION:  Notice  of  policy  statement  on 
stock  appraisals. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  has  issued 
Banking  Bulletin  88-22  to  describe 
methods  used  by  the  OCC  to  estimate 
the  value  of  a  bank's  shares  when  a 
shareholder  dissents  to  a  conversion, 
consolidation,  or  merger  involving  a 
national  bank,  and  to  summarize  the 
results  of  appraisals  performed  for 
transactions  that  consummated  in  1985 
and  1986.  This  notice,  which  provides 
the  full  text  of  BB  88-22.  is  for  the 
benefit  of  persons  who  do  not  normally 
receive  Banking  Bulletins. 
date:  BB  8a-22  was  dated  August  22, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  G.  Ogilvie,  National  Bank 
Examiner/ Senior  Licensing  Policy  and 
Systems  Analyst.  Bank  Organization 
and  Structure,  (202)  447-1184,  Office  of 
the  Comptroller  of  the  Currency,  490 


L'Enfant  Plaza  East,  SW..  Washington 
2C219. 

SUPPLEMENTARY  INFORMATION:  On 
August  22, 1988,  the  OCC  issued  BB  88- 
22  describing  methods  used  to  estimate 
the  value  of  a  bank's  shares  and  the 
appraisal  results  for  transactions  that 
consummated  in  1985  and  1986.  The  full 
text  of  BB  88-22  is  set  out  below. 

To:  Chief  Executive  Officers  of  National 
Banks,  Deputy  Comptrollers  (District), 
Department  and  Division  Heads,  and 
Examing  Personnel 

Purpose 

This  banking  bulletin  is  to  inform  all 
national  banks  of  the  valuation  methods 
used  by  the  Office  of  the  Comptroller  of 
the  Currency  to  estimate  the  value  of  a 
bank's  shares  when  a  shareholder 
dissents  to  a  conversion,  consolidation 
or  merger  involving  a  national  bank.  The 
results  of  appraisals  performed  for 
transactions  that  consummated  in  1985 
and  1986  are  also  summarized. 

References:  12  U.S.C.  214a,  215  and  215a;  12 
CFR  11.590  (Item  2). 

Background 

Under  12  U.S.C.  sections  214a,  215  and 
215a,  any  shareholder  dissenting  to  a 
conversion,  consolidation,  or  merger 
involving  a  national  bank  may  request 
from  the  resulting  bank  a  valuation  of 
the  shares  held  by  the  dissenting 
shareholder.  A  committee  of  three 
appraisers  (a  representative  of  the 
dissenting  shareholder,  a  representative 
of  the  resulting  bank,  and  a  third 
appraiser  selected  by  the  other  two)  is 
then  to  be  formed  to  appraise  the  value 
of  the  shares.  If  the  committee  is  formed 
and  renders  an  appraisal  that  is 
acceptable  to  the  dissenting 
shareholder,  the  process  is  complete  and 
the  appraised  value  of  the  shares  is  paid 
to  the  dissenting  shareholder  by  the 
resulting  bank.  If,  for  any  reason,  the 
committee  is  not  formed  or  if  it  renders 
an  appraisal  that  is  not  acceptable  to 
the  dissenting  shareholder,  an  interested 
party  may  request  an  appraisal  by  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC). 

The  above  provides  only  a  general 
review  of  the  appraisal  process.  The 
specific  requirements  of  the  process  are 
set  forth  in  the  statutes  themselves. 

Methods  of  Valuation  Used 

Through  its  appraisal  process,  the 
OCC  attempts  to  arrive  at  a  fair 
estimate  of  the  value  of  a  bank's  shares. 
After  reviewing  the  particular  facts  in 
each  case  and  the  available  information 
on  a  bank's  shares,  the  OCC  selects  an 
appropriate  valuation  method,  or 
combination  of  methods,  to  determine  a 
reasonable  estimate  of  the  shares'  value. 


Market  Value 

The  OCC  uses  various  methods  to 
establish  the  market  values  of  shares 
being  appraised.  If  sufficient  trading  in 
the  shares  exists  and  the  prices  are 
available  from  direct  quotes  from  the 
Wall  Street  Journal  or  a  market-maker, 
those  quotes  are  considered  in 
determining  the  market  value.  If  no 
market  value  is  readily  available,  or  if 
the  market  value  available  is  not  well 
established,  other  methods  of  estimating 
market  value  can  be  used,  such  as  the 
investment  value  and  adjusted  book 
value  methods. 

Investment  Value 

Investment  value  requires  an 
assessment  of  the  value  to  investors  of  a 
share  in  the  future  earnings  of  the  target 
bank.  Investment  value  is  estimated  by 
applying  an  average  price/earnings  ratio 
of  banks  with  similar  earnings  potential 
to  the  earnings  capacity  of  the  target 
bank. 

The  peer  group  selection  is  based  on 
location,  size,  and  earnings  patterns.  If 
the  state  in  which  the  subject  bank  is 
located  provides  a  sufficient  number  of 
comparable  banks  using  location,  size 
and  earnings  patterns  as  the  criteria  for 
selection,  the  price/earnings  ratios 
assigned  to  the  banks  are  applied  to  the 
earnings  per  share  estimated  for  the 
subject  bank.  In  order  to  select  a 
reasonable  peer  group  when  there  are 
too  few  comparable  independent  banks 
in  a  location  that  is  comparable  to  that 
of  the  subject  bank,  the  pool  of  banks 
from  which  a  peer  group  is  selected  is 
broadened  by  including  one-bank 
holding  company  banks  in  a  comparable 
location,  and/or  by  selecting  banks  in 
less  comparable  locations,  including 
adjacent  states,  that  have  earnings 
patterns  similar  to  the  subject  bank. 

Adjusted  Book  Value 

As  a  rule,  the  OCC  does  not  place  any 
weight  on  "unadjusted  book  value." 
While  book  value  is  a  type  of  value,  it  is 
based  on  historical  acquisition  costs  of 
the  bank's  assets,  and  does  not  reflect 
investors'  perceptions  of  the  value  of  the 
bank  as  a  going  concern.  The  OCC  does 
consider  "adjusted  book  value." 
Adjusted  book  value  is  calculated  by 
multiplying  the  book  value  of  the  target 
bank's  assets  per  share  times  the 
average  market  price  to  book  value  ratio 
of  comparable  banking  organizations. 
The  average  market  price  to  book  value 
ratio  measures  the  premium  or  discount 
to  book  value  which  investors  attribute 
to  shares  of  similarly  situated  banking 
organizations. 

Both  the  investment  value  method  and 
the  adjusted  book  value  method  present 
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appraised  values  which  are  based  on 
the  target  bank's  value  as  a  going 
concern.  These  techniques  provide 
estimates  of  the  market  value  of  the 
shares  of  the  subject  bank. 

Overall  Valuation 

The  OCC  may  use  more  than  one  of 
the  above-described  methods  in  deriving 
the  value  of  shares  of  stock.  If  more  than 
one  method  is  used,  varying  weights 
may  be  applied  in  reaching  an  overall 
valuation.  The  weight  given  to  the  value 
by  a  particular  valuation  method  is 
based  on  how  accurately  the  given 
method  is  believed  to  represent  market 
value.  For  example,  more  weight  may  be 
given  to  a  market  value  representing 
infrequent  trading  by  shareholders  than 
to  the  value  derived  from  the  investment 
value  method  when  the  subject  bank's 
earnings  trend  is  so  irregular  that  it  is 
considered  to  be  a  poor  predictor  of 
future  earnings. 

Purchase  Premiums 

For  mergers  and  consolidations,  the 
OCC  recognizes  that  purchase  premiums 
do  exist  and  may,  in  some  instances,  be 
paid  in  the  purchase  of  small  blocks  of 
shares.  However,  the  payment  of 
purchase  premiums  depends  entirely  on 
the  acquisition  or  control  plans  of  the 
purchasers,  and  such  payments  are  not 
regular  or  predictable  elements  of 
market  value.  Consequently,  the  OGC's 
valuation  methods  do  not  include 
consideration  of  purchase  premiiuns  in 
arriving  at  the  value  of  shares. 

Statistical  Data 

I'he  chart  below  lists  the  results  of 
appraisals  performed  by  the  OCC  for 
treinsactions  that  consummated  in  1985 
and  1986.  The  statistical  data  on  book 
value  and  price/earnings  ratios  are 
provided  for  comparative  purposes  and 
are  not  necessarily  relied  on  by  the  OCC 
in  determining  the  value  of  the  bank's 
shares.  These  historical  data  are 
provided  to  inform  banks  and  investors 
about  the  results  of  past  appraisals  and 
should  not  be  viewed  as  determinative 
for  future  appraisals. 

In  connection  with  disclosures  given 
to  shareholders  under  12  CFR  11.590 
[Item  2],  banks  may  provide 
shareholders  a  copy  of  this  banking 
bulletin  or  disclose  the  information 
contained  herein,  including  the  results  of 
OCC  appraisals.  If  the  bank  discloses 
the  past  results  of  the  OCC  appraisals,  it 
should  advise  shareholders  that  (1)  the 
OCC  did  not  rely  on  all  the  information 
set  forth  in  the  chart  in  performing  each 
appraisal  and  (2)  that  the  OCC's  past 
appraisals  are  not  necessarily 


determinative  of  its  future  appraisals  of 
a  particular  bank's  shares. 

Appraisal  Results 


Appraisal 
date  > 

OCC 
apprais- 
al value 

Price 
offered 

Book 
vaiue 

Aver- 
age 

price/ 

earn- 
ings 
ratio 
of 
peer 

group 

1/1/85 

107.05 

73.16 

53.41 

22.72 

30  63 

27.74 

25.96 

3.153.10 

17.23 

316.74 

30.28 

66.29 

60.85 

61.77 

75.79 

19  93 

59.02 

40.44 

15.50 

405.74 

297.34 

103.53 

110.00 

NA 

60.00 

20.00 

24.00 

27  55 

35.00 

2.640.00 

21.00 

338.75 

NA 

77.00 

57.00 

NA 

40.00 

NA 

200.00 

35.00 

16.50 

NA 

600  00 

106.67 

178.29 
66.35 
83.95 
38  49 
34.08 
41.62 
42.21 
6.063.66 
21.84 

519.89 
34.42 
89.64 

119.36 
73.56 
58.74 
26.37 

132.20 
43.54 
23.69 

612.82 

650  63 

136.23 

53 

1/2/85 

6.8 

1/15/85 

48 

1/31/85.._ 

2/1/85 

5.4 
5.7 

2/25/85  

59 

4/30/85  _... 

7/30/85 _ 

4.5 
NC 

9/1/85 

4.7 

11/22/85 

5.0 

11/22/85 

5.9 

12/16/85 

56 

12/27/85 

5.3 

12/31/85 

5.9 

12/31/85 

12.1 

1/21/86 

7.0 

3/14/86 

3.1 

4/21/86 

6.4 

5/2/86  

5.0 

7/3/86 

3.9 

7/31/86 

44 

8/2/86 

NC 

■  The  "Appraisal  date"  is  the  consummation  date 
for  ttie  conversion,  consolidation,  or  merger. 
NA— Not  AvaHabte. 
NC— Not  Computed. 

For  more  information  regarding  the 
OCC's  stock  appraisal  process,  contact 
the  Office  of  the  Comptroller  of  the 
Currency,  490  L'Enfant  Plaza  East,  SW., 
Washington.  DC  20219,  Director  for 
Corporate  Activity,  Bank  Organization 
and  Structure. 
|.  Michael  Shepherd, 
Senior  Deputy  Comptroller. 

Date:  August  22, 1988. 
Robert  L.  Clarke, 
Comptroller  of  the  Currency. 
[FR  Doc.  88-19528  Filed  8-26-68;  8:45  am] 

MLLMQ  CODE  4<10-3»-«i 


VETERANS  ADMINISTRATION 

Cooperative  Studies  Evaluation 
Committee;  Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L  92-463  as  amended 
by  section  5(c)  of  Pub.  L  94-409  (Federal 
Advisory  Committee  Act)  that  a  meeting 
of  the  Cooperative  Studies  Evaluation 
Committee  will  be  held  at  the  Ramada 
Hotel,  901  North  Fairfax  Street, 
Alexandria,  VA  22314  on  October  18 
and  19, 1988.  The  session  of  October  18 
is  scheduled  to  begin  at  7:30  a.m.  and 
end  at  3:30  p.m.  and  the  session  on 


October  19  is  scheduled  to  begin  at  7:30 
a.m.  and  end  at  3:30  p.m.  The  meeting 
will  be  for  the  purpose  of  reviewing  four 
proposed  new  clinical  trials,  one  in 
cardiovascular,  one  in  cancer  research, 
one  in  dental  root  caries  prevention,  one 
in  mental  health  research,  and  the 
progress  of  on-going  studies  concerning 
dental  materials  and  gastroesophageal 
disease.  The  Committee  advises  the 
Director,  Medical  Research  Service, 
through  the  chief  of  the  Cooperative 
Studies  Program  on  the  relevance  and 
feasibihty  of  the  studies,  the  adequacy 
of  the  protocols,  and  the  scientific 
validity  and  propriety  of  technical 
details,  including  protection  of  human 
subjects. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
from  7:30  to  8  a.m.,  on  October  18, 1988, 
to  discuss  the  general  status  of  the 
program.  To  assure  adequate 
accommodations,  those  who  plan  to 
attend  should  contact  Ping  Huang, 
Coordinator,  Cooperative  Studies 
Evaluation  Committee,  Veterans 
Administration  Central  Office, 
Washington,  DC  (202-233-2861).  prior  to 
October  14, 1988. 

The  meeting  will  be  closed  from  8  a.m. 
to  3:30  p.m.  on  October  18,  and  from  8 
a.m.  to  3:30  p.m.  on  October  19, 1988,  for 
consideration  of  specific  proposals  in 
accordance  with  provisions  set  forth  in 
section  10(d]  of  Pub.  L.  92-463  as 
amended  by  section  5(c)  of  Pub.  L  94- 
409  (the  Federal  Advisory  Committee 
Act)  and  5  U.S.C.  552b(c)(6).  During  this 
portion  of  the  meeting,  discussions  and 
recommendations  will  deal  with 
qualifications  of  personnel  conducting 
the  studies,  staff  and  consultant 
critiques  of  research  protocols,  and 
similar  documents,  and  the  medical 
records  of  patients  who  are  study 
subjects,  the  disclosure  of  which  would 
constitute  clearly  unwarranted  invasion 
of  personal  privacy. 

Dated:  August  Z2, 1988. 

By  direction  of  the  Administrator. 
Rosa  Maiia  Fontanel. 
Committee  Management  Officer. 
[FR  Doc.  88-19510  Filed  6-26-68;  8:45  am] 
aaxMQCooc  mo-oi-n 


Medical  Research  Service  Merit 
Review  Boards;  Meetings 

The  Veterans  Administration  gives 
notice  under  the  Federal  Advisory 
Committee  Act  Pub.  L  92-463  as 
amended  by  Pub.  L  94-409,  of  the 
meetings  of  the  following  Federal 
Advisory  Committees. 
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Merit  Review  Board  for— 


Immunology 

Do 

Hematology 

Alcoholism  and  Drug  Dependence 

Mental  Health  and  Behavioral  Sciences . 

Do 

Do 

Basic  Sciences 

Do 

Do 

Respiration 

Do 

Ofx»logy 

Do 

Neurobiology 

Do 

Do 

Do 

Gastroenterology 

Do 

Endocrinology 

Do 

Do 

Surgery 

Nephrology 

Do 

Cardiovascular  Studies 

Do 

Infectious  Diseases 

Do 

Do 


Date 


Sept.  19,  1988. 
Sept  20,  1988. 
Sept.  23,  1988. 
Sept.  27,  1988. 
Sept  28.  1988. 
Sept  29.  1988. 
Sept  30.  1988. 
Sept.  29,  1988. 
Sept  30.  1988. 

Oct  1.  1988 

Oct  2.  1988 


1988. 
1988. 
1988. 
1988. 


Oct.  3, 
Oct.  6, 
Oct.  7, 
Oct.  5, 

Oct  6,  1988 

Oct  7,  1988... 
Oct.  8.  1988... 
Oct.  10,  1988. 
Oct.  11,  1988. 
Oct  17,  1988. 
Oct.  18.  1988. 
Oct  19.  1988. 
Oct  22.  1988. 
Oct.  24,  1988. 
Oct  25,  1988. 
Oct  27,  1988. 
Oct  28,  1988. 
Oct.  28.  1988. 
Oct.  29,  1988. 
Oct.  30,  1988., 


Time 


-^- 


Location 


to  5  p.m !  Radisson  Park  Terrace  Hotel  ' 

Do 


8  a.m. 

do 

do 

do 

do 

do 

do 

do 

do 

do 

2  p.m.  to  10  p.m 

8  a.m.  to  5  p.m 

do 

do 

3  p.m.  to  10  p.m 

8  a.m.  to  5  p.m 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

6  p.m.  to  10  p.m 

8  a.m.  to  8  p.m 

8  a.m.  to  12  Noon. 


Room  19,  VA  Central  Office.' 
Radisson  Park  Terrace  Hotel  ' 

Do    . 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do 
Holiday  Inn-Central.' 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Chicago  Hilton  &  Towers  ♦ 
Room  19.  VA  Central  Office. 

Do. 
Room  119-VA  Central  Office 

Do. 
May^air  Hotel  Los  Angeles.  CA.= 

Do. 

Do. 


'  Radisson  Park  Terrace  Hotel,  1515  Rhode  Island  Avenue,  NW.,  Washington,  DC  20005. 

•  Veterans  Administration  Central  Office,  810  Vermont  Avenue.  NW.,  WasJungton,  DC  20420. 
'  Hofcday  Inn,  1501  Rhode  Island  Avenue,  NW.,  Washington,  DC  20005 

•  Chicago  Hilton  &  Towers,  720  S.  Michigan  Avenue,  Chicago,  IL  60605. 

•  Mayfar  Hotel.  1256  W.  Seventh  Street  Los  Angeles,  CA  90017. 


These  meetings  will  be  for  the  purpose 
of  evaluating  the  scientific  merit  of 
research  conducted  in  each  speciality  by 
Veterans  Administration  investigators 
working  in  Veterans  Administration 
Medical  Centers  and  clinics. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  rooms 
at  the  start  of  each  meeting  to  discuss 
the  general  status  of  the  program.  All  of 
the  Merit  Review  Board  meetings  will  be 
closed  to  the  public  after  approximately 
one-half  hour  from  the  start,  for  the 
review,  discussion  and  evaluation  of 
initial,  and  renewal  research  projects. 

The  closed  portion  of  the  meeting 
involves:  discussion,  examination, 
reference  to.  and  oral  review  of  site 


visits,  staff  and  consultant  critiques  of 
research  protocols,  and  similar 
documents.  During  this  portion  of  the 
meeting,  discussion  and 
recommendations  will  deal  with  the 
qualifications  of  personnel  conducting 
the  studies,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  as  well  as 
research  information,  the  premature 
disclosure  of  which  would  be  Ukely  to 
significantly  frustrate  implementation  of 
proposed  agency  action  regarding  such 
research  projects.  As  provided  by 
subsection  10(d)  of  Pub.  L.  92-463,  as 
amended  by  Pub.  L.  94-409,  closing 
portions  of  these  meetings  is  in 
accordance  with  5  U.S.C.  552(c)(6)  and 


(9){B).  Because  of  the  limited  seating 
capacity  of  the  rooms,  those  who  plan  to 
attend  should  contact  Dr.  Arlene  E. 
Mitchell,  Assistant  Director  for 
Scientific  Review.  Medical  Research 
Service,  Veterans  Administration. 
Washington,  DC,  (202)  233-5065  at  least 
five  days  prior  to  each  meeting.  Minutes 
of  the  meetings  and  rosters  of  the 
members  of  the  Boards  may  be  obtained 
from  this  source. 

Dated;  August  18. 1988. 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
[FR  Doc.  88-19509  Filed  8-2&-88:  8.45  am] 
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This  section  of  the   FEDERAL  REGISTER 
contains  notices  of  meetings  put}tisfied 
under  the  "Government  in  ttie  Sunshine 
Act"   (Pub.   L  94-409)   5   U.S.C.   552b(e)(3). 


COMIMODITY  RiTURES  TRADING 

COMMISSION 

CITATION  OF  PREVIOUS  ANNOUNCEMENT: 

53  FR  32321. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  10:00  a.m.,  August  25, 1988. 
CHANGES  IN  THE  AGENDA:  The 

Commodity  Futures  Trading 

Commission  has  deleted  from  the  open 

meeting  the  following  two  items: 

Proposed  amendments  to  the 
Commodity  Exchange  Act  in 
connection  with  international 
infonnation-sharing; 

Status  of  the  Implementation  of  the 
foreign  options  rules  and  other 
pending  regulatory  international 
matters. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  Secretary 

of  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  88-19648  Filed  8-25-88;  12:21  pm) 

BtLUMG  CODE  «3St-01-M 

COUNOL  ON  ENVIRONMENTAL  QUALITY 
DATE,  TIME  AND  PLACE:  Friday, 
September  9, 1988,  9:30  a.m.,  council  on 
Environmental  Quality  Conference 
Room,  First  Floor,  722  Jackson  Place, 
NW.,  Washington,  DC  20503. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIOEREO:  1.  The 

purpose  of  the  meeting  is  to  examine  the 
consideration  of  global  climate  change 


impacts,  including  depletion  of  the 
ozone  layer,  sea  level  rise,  and  the 
"greenhouse  effect",  within  the 
framework  of  the  environmental  impact 
assessment  process  under  the  National 
Environmental  Policy  Act  (NEPA).  The 
Council  will  hear  representatives  of 
several  federal  agencies  discuss  this 
issue,  and  will  also  entertain  comments 
from  interested  parties  outside  of  the 
federal  government.  The  Council  plans 
to  issue  guidance  on  this  topic  this  fall. 

Individuals  who  wish  to  address  the 
Council  at  the  meeting  should  contact 
Sara  Nero,  Confidential  Assistant,  at 
395-5754,  by  close  of  business  on 
September  7, 1988. 

2.  Others  matters  may  be  discussed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sara  Nero,  Confidential  Assistant, 

Council  on  Environmental  Quality,  722 

Jackson  Place  NW.,  Washington,  DC 

20503;  Telephone:  (202)  395-5754. 

Dinah  Bear, 

General  Counsel. 

[FR  Doc.  88-19651  Filed  8-25-88;  12:31  pmj 

BILUWS  CODE  3t2S-01-H 

FEDERAL  HOME  LOAN  MORTGAGE 
CORPORATION 

DATE  AND  TIME:  Tuesday,  August  30, 
1988,  9:30  a.m. 

PLACE:  1776  G  Street,  NW.,  Board  Room, 
Third  Floor,  Washington,  DC  20006 
STATUS:  Closed. 

CONTACT  PERSON  FOR  MORE 
information:  Keith  Earley,  1759 
Business  Center  Drive,  P.O.  Box  4115, 
Reston,  Virginia  22090,  (703)  759-8414. 

MATTERS  TO  BE  CONSIDERED: 

Closed — ^President's  Report 


Closed — Briefing  on  Seller/Servicer 

Eligibility 
Closed — Mid-year  Budget  Report  and 

Financial  Report 

Date  sent  to  Federal  Register:  August  24, 
198a 

Maud  Mater, 
Secretary. 
(FR  Doc  88-19649  Filed  8-25-88;  12:21  pmj 

BUllNQ  CODE  671«-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

August  24, 1988. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

August  31, 1988. 

place:  Room  600, 1730  K  Street,  NW., 

Washington,  DC. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Conunission  will  consider  and  act  upon 

the  following: 

1.  Paula  Price  v.  Monterey  Coal 
Company,  Docket  No.  LAKE  86-45-D. 
(Issues  include  whether  the  judge  erred 
in  dismissing  the  discrimination 
complaint). 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Conunission  in  advance 
of  those  needs.  Subject  to  20  CFR 
2706.150(a)(3)  and  2706.160(e). 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653-5629/ 
(202)  566-2673  for  TDD  Relay. 
Jean  H.  EDeo, 
Agenda  Clerk. 

[FR  Doc.  88-19654  Filed  8-25-88;  8:45  am) 
BtLUNO  CODE  (736-01-11 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 
20  CFR  Part  404 

Coverage  of  Employees  of  State  and 
Local  Governments 

agency:  Social  Security  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Social  Security 
Administration  (SSA)  is  revising  the 
regulations  in  Subpart  M  of  20  CFR  Part 
404  to  expand  them  and  make  them 
clearer  and  easier  for  the  public  to  use 
and  to  reflect  legislative  changes  under 
the  Social  Security  Amendments  of  1983 
(Pub.  L  98-21).  die  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (Pub.  L  99-272).  and  the  Omnibus 
Budget  Reconciliation  Act  of  1988  (Pub. 
L.  99-509).  These  regulations  contain  the 
rules  on  providing  Social  Security 
coverage  under  Tide  II  of  the  Social 
Security  Act  (the  Act)  for  the  services  of 
employees  of  State  and  local 
governments  and  interstate 
instrumentalities. 

DATE  With  the  exception  of  §§  404.1203. 
404.1204(a)(5)  and  (b),  404.1214(d). 
404.1216(a).  404.1220.  404.1225.  404.1237. 
404.1239,  404.1242,  404.1243,  404.1247, 
404.1249,  404.1251,  404.1265,  404.1271, 
and  404.1272,  containing  information 
collection  and  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
pursuant  to  the  Paper  Work  Reduction 
Act  of  1980,  these  regulations  are 
effective  beginning  August  29, 1988.  The 
statutory  provisions  contained  in  these 
regulations  are  effective  as  explained  in 
SUPPLEMENTARY  INFORMATION. 
Information  collection  and 
recordkeeping  requirements  will  be 
effective  upon  OMB  approval  and 
notification  to  this  effect  will  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Heaton,  Legal  Assistant,  6401 
Security  Boulevard,  Baltimore, 
Maryland  21235.  (301)  594-6629. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

These  final  regulations  revise  our 
rules  on  Social  Security  coverage  of 
employees  of  State  and  local 
governments  and  interstate 
instrumentalities.  These  changes  will 
improve  the  organization  of,  and  clarify 
the  current  regulations.  They  also 
update  the  entire  subpart  to  reflect 
policies  and  statutory  amendments 


which  are  in  effect  but  are  not  in  current 
regulations. 

Background 

State  and  local  government  employees 
are  exempt  from  mandatory  coverage 
under  Social  Security.  Section  218  of  the 
Act  requires  that  the  Secretary  of  Health 
and  Human  Services  (the  Secretary), 
when  requested  by  a  State,  shall  enter 
into  an  agreement  to  provide  retirement, 
survivors,  disability,  and  hospital 
insurance  coverage  of  the  services  of 
employees  of  a  State  or  its  political 
subdivisions.  If  an  interstate 
instrumentality  (which  to  the  extent 
practicable  is  treated  as  a  State)  makes 
the  request,  the  Secretary  may  enter  into 
such  an  agreement.  By  this  agreement 
Social  Security  protection  is  provided 
for  the  groups  of  employees  the  State 
brings  under  the  agreement.  State  and 
local  government  employees  covered 
under  an  agreement  have  the  same 
benefit  rights  and  responsibilities  as 
other  employees  who  have  Social 
Security  coverage.  The  amount  of  the 
payments  made  by  the  State  for  Social 
Security  protection  of  State  and  local 
employees  is  the  same  as  is  paid  by 
private  sector  employers  and  employees 
who  are  mandatorily  covered  by  the 
Federal  Insurance  Contributions  Act,  26 
U.S.C.  3101  et  seq.  For  payments  due  on 
wages  paid  before  January  1, 1987,  the 
State  assumed  full  financial  and 
reporting  responsibility  for  the  coverage 
provided  under  its  agreement.  The 
agreement  may  not  be  terminated  in  its 
entirety  or  with  respect  to  any  coverage 
group  under  that  agreement. 

All  States,  Puerto  Rico,  and  the  Virgin 
Islands  have  agreements  with  the 
Secretary.  Currently  these  agreements 
provide  coverage  to  approximately  10 
million  employees. 

Delayed  Effective  Date 

Section  7  of  Pub.  L.  94-202  (42  U.S.C. 
405a)  requires  that  any  regulation  or 
modification  of  a  regulation  which 
pertains,  directly  or  indirectly,  to  the 
frequency  or  due  dates  for  payments 
and  reports  required  under  section 
218(e)  of  the  Act  as  it  read  prior  to  the 
enactment  of  Pub.  L.  99-509  not  become 
effective  until  18  months  after  it  is 
published  as  a  final  rule  in  the  Federal 
Register.  Section  404.1249  affects  those 
due  dates  and  is  discussed  under  "Major 
Changes."  However,  only 
§  404.1249(b)(2)(ii)  is  subject  to  the  18- 
month  delayed  effective  date.  Most  of 
the  rules  in  the  section  are  already  in 
effect  and  the  more  frequent  deposit  of 
contributions  is  mandated  by  section 
342  of  Pub.  L.  98-21  for  calendar  months 
beginning  after  December  1983. 


Considerations  in  Preparing  This 
Comprehensive  Revision 

Most  of  the  current  regulations 
governing  the  coverage  of  employees  of 
State  and  local  governments  were 
written  in  the  1950's  and  early  1960's. 
Some  of  the  current  rules  have  not  been 
changed  since  they  were  originally 
published  in  May  1955.  In  preparing  this 
comprehensive  revision,  we  not  only 
looked  at  the  structure  of  the  subpart 
and  the  language  used  in  the  current 
sections,  but  also  evaluated  the  policies 
and  procedures. 

Comments  Received  Following 
Publication  of  a  Notice  of  Proposed 
Rulemaking. 

In  order  to  obtain  the  public's  views 
and  comments  before  proceeding  with 
these  amendments,  we  published  an 
NPRM  in  the  Federal  Register  on  May 
29, 1986  at  51  FR  19468.  The  public  was 
invited  to  submit  comments  pertaining 
to  the  proposed  amendments  within  a 
period  of  120  days  from  the  date  of  the 
publication  of  the  notice.  The  comment 
period  closed  on  September  26, 1986.  We 
received  comments  from  six  States. 
Each  State  commented  on  one  or  more 
provisions  of  the  regulations.  For  ease  of 
comprehension,  we  have  condensed, 
summarized  or  paraphrased  the 
comments  and  have  grouped  them 
according  to  the  subject  and  issues 
raised.  We  have  tried,  to  the  extent 
possible,  to  present  the  comments  and 
our  response  in  the  order  in  which  the 
regulations  are  organized. 

Comment:  Two  comments  were  made 
that  the  requirement  in  §  404.1226  that 
the  State  or  political  subdivision  furnish 
a  terminated  employee  with  a  Form  W-2 
or  statement  on  the  day  on  which  wages 
are  last  paid  to  the  employee  is  not 
needed  because  the  requirement  is  not 
consistent  with  Federal  income  lax 
requirements  and  as  a  result  is 
confusing. 

Response:  We  are  adopting  this 
comment.  Section  404.1226  is  removed  to 
reflect  this  change  in  the  final 
regulations.  Pub.  L.  99-509  transfers 
responsibility  for  collecting 
contributions  and  receiving  wage 
reports  from  the  States  to  IRS  for  wages 
paid  in  1987  and  years  later.  Therefore, 
these  requirements  are  within  the 
purview  of  IRS  rather  than  SSA. 

Comment:  Two  comments  were  made 
that  the  subpoena  provision  is  not 
needed  because  there  has  historically 
been  good  cooperation  and  there  are 
already  in  place  adequate  means  for 
securing  records  and  information. 

Response:  We  are  not  adopting  this 
comment.  We  agree  that  there  has  been 
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good  cooperation.  Ifowever,  seclion 
20S(d]  of  the  Act  authorizes  our  use  of 
the  subpoena,  and  retaining  the 
subpoena  provision  in  the  final 
regulations  appropriately  reflects  SSA's 
authority  to  use  a  subpoena  in  the  event 
that  it  would,  at  sometime  in  the  futiH-e, 
be  necessary  to  do  so. 

Comment:  Two  commenters  suggest 
that  §  404.1243(c)  should  have  a  cross- 
reference  to  the  IRS  magnetic  media 
requirements. 

Response:  We  are  not  adopting  this 
comment.  IRS  frequently  revises  the 
magnetic  media  requirements.  During 
these  revisions,  the  name  and 
publicatioB  number  may  change 
resulting  in  an  incorrect  reference  in  the 
regulations.  We  believe  a  specific 
request  to  IRS  for  the  magnetic  media 
requirements  will  be  more  effective  than 
to  request  the  information  by  the 
incorrect  name  or  publication  number. 

Comment:  There  were  several 
comments  that  electronic  fund  transfer 
would  be  costly  to  the  States  and 
deprive  the  States  of  interest  from  the 
time  the  deposits  were  made  until  the 
deposits  were  actually  credited. 

Response:  We  are  adopting  this 
conunent.  The  first  sentence  and  the 
parenthetical  sent«ice  at  the  beginning 
of  §  404.1^2  are  removed.  The  removal 
of  these  two  sentences  restores  the 
manner  of  payment  requirements  to 
what  they  were  before  this  revision  of 
regulations.  At  the  time  the  NPRM  that 
proposed  requiring  electronic  transfer  of 
funds  was  published,  SSA  was 
responsible  for  collection  of 
contributions  from  the  States  amounting 
to  over  $4  billion  per  year.  The  potential 
for  greater  savings  and  efficiency  by 
requiring  electronic  transfer  of  funds 
was  extraordinarily  high.  However,  with 
the  passage  of  section  9002  of  Pub.  L.  99- 
509,  the  responsibility  for  collection  of 
contributions  was  transferred  to  fRS  for 
payments  due  on  wages  paid  in  1987 
and  years  later.  As  a  result  of  this 
change  in  responsbility,  deposits  by  the 
States  (including  Puerto  Rico,  the  Virgin 
Islands,  and  interstate  instrumentahties] 
to  SSA  now  average  less  than  $10,000 
per  month  each.  Most  of  this  amount  is 
from  adjustments  and  underpayments 
subject  to  other  provisions  of  the 
regulations  rather  them  payments  made 
in  connection  with  filed  wage  reports. 
The  savings  previously  estimated  by 
requiring  electronic  transfer  of  funds  are 
now  significantly  overstated.  For  rtrese 
reasons,  we  are  not  requirhig  etectrooic 
transfer  of  funds  in  these  final 
regulations,  but  continue  to  make  it 
available  to  those  remaining  States  who 
have  not  elected  to  use  it. 

Comment:  There  were  several 
comments  that  the  regulations 


provisions  for  interest  payments  on 
adjustment  reports  at  5  404.1265  would 
discourage  States  from  filing  adjustment 
reports  to  make  corrections  and  that 
these  provisions  should  be  reconsidered. 
(Two  comments  offered  alternative 
proposals  to  be  considered.) 

Response:  We  are  adopting  the 
comments  diat  we  should  reconsider  the 
regulations  provisions  for  interest 
payments  on  adjustment  reports.  While 
we  are  reconsidering  this  policy,  we  will 
continue  to  use  the  rules  that  are 
currently  in  effect.  We  moved  the 
modified  version  of  the  text  regarding 
interest  payments  from  the  former 
§  404.1261  (a)  and  (b)  to  §  404.1265  (b) 
and  (c)  replacing  §  404.1265  (a)(2]  and 
(b)  shown  in  the  NPRM.  Section 
404.1265(b)  is  renumbered  as 
§  404.1265(d).  Section  404.1265(d)  is 
renumbered  as  §  404.1265(e).  We  also 
made  editorial  changes  to  the  former 
paragraphs  that  are  retained  to  correct 
the  reference  in  §  404.1265(b)(1)  to  read 
I  404.1249,  to  remove  the  references  in 
§  404.1265(c)  to  the  numbered  forms 
because  these  forms  are  obsolete,  to 
continue  the  use  of  the  IRS  abbreviation 
for  the  Internal  Revenue  Service,  and  to 
remove  the  parenthetical  sentence  at  the 
end  of  the  paragraph  because  the 
reference  is  no  longer  appropriate. 

Comment:  One  commenter  suggests 
that  the  §  404.1291  proposed 
reconsideration  by  an  appropriate  SSA 
official  that  is  to  precede  the  review  by 
the  Secretary  or  someone  delegated  by 
the  Secretary  is  an  unnecessary  step  in 
the  review  process  and  should  be 
eliminated. 

Response:  We  are  not  adopting  this 
suggestion.  Our  experience  indicates 
that  the  reconsideration  process  is  a 
cost  efficient  method  of  resolving  many 
disagreements.  Further,  States  requested 
that  the  reconsideration  step  be 
included  during  a  Federal/State  meeting 
about  the  revrew  process. 

Comment:  Two  commenters  suggest 
that  since  States  have  only  90  days  to 
request  review,  SSA  should  have  a 
similar  90  days  to  issue  the 
Commissioner's  decision. 

Response:  We  are  not  adopting  this 
comment.  The  requirement  that  the 
State  file  a  request  for  review  does  not 
equate  to  the  requirements  for  our 
review  of  the  evidence,  the  conducting 
of  an  audit  if  necessary,  and  the 
preparation  of  a  determination. 
Although  it  may  appear  that  the  review 
process  is  lengthy,  this  conclusion  does 
not  recognize  that  there  may  be  complex 
issues  under  review. 


Changes  to  Take  Account  of  Legislation 
Impactiag  on  the  NPRM 

Section  12110  of  Pub.  L.  99-272 
(enacted  April  7, 1966)  amends  sections 
218(f)(1)  and  218(u)(3)  of  the  Act  by 
providing  that  the  effective  date  of  an 
agreement  or  modification  is  based  on 
the  date  of  mailing  or  delivery  by  other 
means  to  the  Secretary.  These 
amendments  to  the  Act  apply  to 
agreements  or  modifications  mailed  or 
delivered  to  the  Secretary  on  or  after 
April  7, 1986.  Sections  404.1214(e)  and 
404.1215(d)  of  these  regulations  are 
amended  to  include  this  new  provision 
of  the  Act. 

Section  9002  of  Pub.  L  99-509 
(enacted  October  21, 1986)  amends 
section  218  of  the  Act  and  Subchapter  C 
of  Chapter  21  of  the  Internal  Revenue 
Code  of  1954  by  removing  the  States' 
fiscal  liability  for  their  political 
subdivisions'  Social  Security 
contributions  and  requiring  States  and 
political  subdivisions  to  pay  Federal 
Insurance  Contribution  Act  taxes  in  the 
same  manner  that  private  employers  do. 
Administration  and  collection  of  these 
taxes  is  transferred  from  SSA  to  IRS. 
The  amendments  are  effective  for 
payments  due  on  wages  paid  in  1987 
and  later  years.  For  payments  due  on 
wages  paid  prior  to  1987.  regulations  in 
Subpart  M  continue  to  apply. 

To  assist  in  referencing,  we  indicated 
all  sections  in  subpart  M  that  are  wholly 
or  partially  affected  by  the  amendment 
of  section  218  of  the  Act  by  Pub.  L.  99- 
509.  Each  section  title  is  appended  with 
the  phrase  " — for  wages  paid  prior  to 
1987"  to  show  the  limited  applicability 
of  that  section  in  regard  to  contribution 
liability.  Although  the  appended  phrase 
may  appear  inappropriate  for  certain 
section  titles,  the  appended  phrase  is 
appropriate  in  the  context  of  the 
contribution  liability.  Several  sections 
are  reordered  to  en^asize  the  limited 
applicabihty,  but  the  text  remains 
unchanged.  In  §  404.1200,  we  explain  the 
use  of  the  phrase  "For  wages  paid  prior 
to  1987. — "  to  make  clear  the  financial 
and  reporting  responsibility  of  the 
States.  Also,  in  §  404.1242(b)  last 
sentence,  we  added  the  phrase  "For 
backpay  awards  paid  prior  to  1987. — " 
to  show  the  responsibility  extends  to 
backpay  awards. 

Upon  resolution  of  payment,  reporting, 
and  adjustment  issues  for  years  prior  to 
1987,  we  plan  to  remove  sections  or 
paragraphs  designated  " — for  wages 
paid  prior  to  1987." 

Section  404.1249(b){2)(i)  is  rewritten  to 
show  that  for  agreements  or 
modifications  providing  coverage  of 
employees  for  periods  prior  to  1987, 
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States  shall  pay  contributions  due  and 
shall  file  wage  reports  with  SSA  for 
these  periods.  The  payments  and  wage 
reports  are  due  within  90  days  after  the 
date  of  the  notice  that  the  Secretary  has 
signed  the  agreement  or  modification. 
Section  9002  of  Pub.  L.  99-509  provides 
that  Subchapter  C  of  Chapter  21  of  the 
Internal  Revenue  Code  of  1954  applies  to 
wages  paid  in  1987  and  later  years. 
In  addition  to  the  major  changes 
required  by  statute,  we  made  editorial 
changes  to  make  the  regulations  clear 
and  to  provide  for  ease  of  cross 
reference.  These  changes  include: 

(1)  Adding  the  phrase  ",  the  period 
involved,"  to  the  definitions  of 
"allowance  of  a  credit  or  refund"  and  to 
the  definition  of  "assessment"  in 

§  404.1202  because  we  routinely  provide 
this  information  in  these  notices; 

(2)  Adding  a  cross-reference  to  the 
Act  in  §  404.1206(c)(3): 

(3)  Updating  the  reference  at 

§§  404.1207(a)  and  404.1214(c)(1)  from 
section  218(k)  of  the  Act  to  section 
218(g)  as  provided  by  section  9002  of 
Pub.  L.  9»^09; 

(4)  Moving  the  second  parenthetical  at 
the  end  of  the  sentence,  "(the  "no" 
group)"  in  §  404.1207(b)  to  a  location 
next  to  the  group  referred  to  and  in  the 
next  sentence  adding  the  phrase  "for 
groups  covered  after  1959"  for  clarity; 

(5)  Adding  the  exclusion  at 

§  404.1210(e)(1)  that  was  in  effect  prior 
to  the  enactment  of  section  353  of  Pub.  L. 
95-216  because  this  exclusion  is 
contained  in  and  still  applies  to  some 
State  agreements; 

(6)  Removing  the  reference  in  the 
second  sentence  of  §  404.1220(b)  to  filing 
a  return  with  the  State  by  removing  the 
phrase  "with  the  State"; 

(7)  Substituting  the  word  "employer" 
for  "State"  in  §  404.1220(e); 

(8)  Removing  §§  404.1221,  404.1223, 
and  404.1226  because  the  enactment  of 
section  9002  of  Pub.  L.  99-509  makes 
reporting  requirements  the  responsibility 
of  IRS  for  wages  paid  in  1987  and  years 
aften 

(9)  Substituting  the  word  "employer" 
for  "State"  each  place  it  appears  in  the 
text  of  §  404.1223: 

(10)  Removing  S  404.1275  (b)  and  (c) 
because  adjustment  made  on  personal 
income  tax  returns  is  within  the  purview 
of  IRS:  and 

(11)  Rewriting  §  404.1283(b)  to 
conform  to  section  205(c)(5)  of  the  Act  to 
show  our  authority  to  "delete"  wage 
entries  from  the  earnings  record  rather 
than  to  "revise." 


Changes  To  Take  Account  of  Final  Rule 
Published  May  9, 1986.  But  Not  Included 
in  the  NPRM  Published  May  29, 1986 

On  May  9, 1986,  we  published  a  final 
rule  at  51  FR 17173.  This  final  rule 
amended  20  CPU  404.1281(a)  and 
404.1286(a).  At  this  time,  we  are 
incorporating  that  final  rule  into  this 
final  rule.  The  text  is  unchanged. 
However,  since  the  revised  §S  404.1281 
and  404.1286  deal  with  different 
subjects,  we  are  incorporating  the  text 
of  these  sections  of  the  final  rule  into  the 
proper  sections  of  the  revision  which  are 
§§  404.1287(a)  and  404.1283(a) 
respectively. 

Except  for  the  changes  in  response  to 
comments,  statutory  changes,  the 
inclusion  of  the  final  rule  that  amended 
current  §§  404.1287(a)  and  404.1283(a). 
and  minor  editorial  changes,  we  are 
adopting  the  rules  as  proposed. 

Summary  of  Changes 

Definitions 

Section  404.1202. 

We  have  added  a  new  section  which 
contains  definitions  of  terms  which  have 
special  meanings  as  used  throughout 
this  subpart. 

Evidence 

Section  404.1203. 

Section  404.1203  is  a  new  section 
which  describes  in  general  terms  our 
rules  about  requesting  evidence  from  a 
State  of  wages  paid  to  employees  and 
contributions  due  on  those  wages.  We 
discuss  in  this  section  what  we  do  when 
we  need  evidence,  the  State's 
responsibihty  for  supplying  accurate 
wage  information  and  any  evidence 
needed  to  verify  the  accuracy  of  reports 
related  to  those  wages,  and  what 
happens  if  a  State  does  not  submit  the 
requested  evidence. 

Authorized  State  Off icials 

Section  404.1204. 

This  is  a  new  section  which  requires 
that  a  State  designate  the  official 
authorized  to  act  on  its  behalf,  and  that 
it  inform  SSA  of  any  change  in  officials 
or  his  or  her  authority. 

What  Groups  if  Employees  May  Be 
Covered 

Sections  404.1205-^04.1212 

This  is  a  new  group  of  sections  which 
discuss  in  general  terms  what  groups  of 
employees  may  be  covered,  other 
groupings  of  employees  and  the  services 
which  may  or  may  not  be  covered.  We 
have  also  included  a  description  of  the 
referendum  procedures  States  must 
follow  in  providing  coverage  to  certain 
groups  of  employees.  These  referendum 


procedures  reflect  the  requirements  in 
sections  218(d)  (3)  and  (7)  of  the  Act  (42 
U.S.C.  418(d)  (3)  and  (7)). 

There  are  a  number  of  special 
provisions  in  the  Act  which  relate  to 
specific  States.  These  provisions 
establish  procedures  for  a  State  to 
provide  coverage  for  employees  in 
specified  positions.  For  example,  section 
218(d)(6)(G)  of  the  Act  (42  U.S.C. 
418(d)(6)(G))  gives  several  States  the 
option  of  providing  coverage  for 
employees  in  positions  under  a 
retirement  system  where  these  States 
are  paid  from  Federal  grants  for 
administering  unemployment 
compensation.  Since  these  various 
provisions  have  limited  applicability 
and  are  rarely  used,  we  have  not 
included  them  in  these  regulations. 

Howf  Coverage  is  Obtained  and 
Continues 

Sections  404.1214^04.1219. 

These  are  new  sections  which 
generally  reflect  the  procedures  for 
establishing  and  continuing  coverage 
under  an  agreement. 

In  §  404.1214(d)  we  set  out  what 
provisions  an  agreement  must  include. 

Section  404.1215(b)  indicates  that 
when  an  agreement  is  modified,  the 
State  may  specify  a  controlling  date  for 
determining  retroactive  coverage  for 
employees.  That  controlling  date  can  be 
no  earlier  than  the  date  the  modification 
is  mailed  or  otherwise  delivered  to  the 
Secretary. 

Section  404.1216  describes  how  an 
agreement  may  be  modified  to  correct 
various  errors. 

Section  404.1217  explains  that 
coverage  under  an  agreement  continues 
indefinitely. 

Sections  404.1218  and  404.1219  reflect 
the  provisions  of  section  103  of  Pub.  L. 
98-21,  enacted  April  20, 1983.  Section 
103  provides  that  no  agreement  may  be 
terminated,  either  in  its  entirety  or  with 
respect  to  any  coverage  group,  on  or 
after  April  20, 1983.  Section  103  applies 
without  regard  to  whether  a  notice  of 
intent  to  terminate  was  filed  before  Pub. 
L.  98-21  was  enacted.  Section  103  also 
repealed  the  prohibition  in  former 
section  218(g)(3)  of  the  Act  against 
resumption  of  coverage.  Coverage 
previously  terminated  may  be  resumed 
by  a  modification  to  the  State's 
agreement. 

How  to  Identify  Employees  Who  Are 
Covered 

Section  404.1220. 

Section  404.1220  describes  how  we 
assign  identification  numbers  to  the 
State  and  its  political  subdivisions, 
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coverage  groups,  etc.,  covered  by  a 
State's  agreement. 

What  Records  of  Coverage  Must  Be 
Kept 

Section  404.1225. 

Section  404.1225  describes  what 
records  of  an  employee's  remuneration  a 
State  or  its  political  subdivisions  must 
keep,  where  they  are  to  be  maintained, 
and  for  how  long. 

Review  of  Compliance  by  State  With  Its 
Agreement 

Sections  404.1230  through  404.1234. 

These  regulations  provide  for  onsite 
review  of  all  pertinent  source  records 
maintained  by  the  State  or  its  political 
subdivisions.  This  will  enable  us  to 
evaluate  the  records  from  which  wage 
reports  and  contribution  returns  were 
prepared  and  how  those  records  were 
compiled,  processed,  and  maintained. 
These  reviews  may  include  discussions 
with  the  employee(8]  working  with  those 
records.  They  would  be  conducted  in 
cooperation  with  the  State  Social 
Security  Administrator. 

How  to  Report  Wages  and 
Contributions 

Sections  404.1237  through  404.1251. 

Section  404.1237  contains  the  basic 
rule  that  a  State  must  report  each  year, 
by  coverage  group,  the  wages  paid  each 
covered  employee  during  that  year. 

Section  404.1239  permits  a  State  to 
combine  the  wages  of  an  employee  who 
performs  covered  services  for  more  than 
one  coverage  group  up  to  the  annual 
wage  limitation  and  pay  Social  Security 
contributions  on  that  amount. 
Otherwise,  the  wages  reported  for  an 
employee  by  all  of  the  coverage  groups 
might  exceed  the  annual  wage 
limitation.  And  the  State,  by  paying 
Social  Security  contributions  on  the 
wages  reported  separately  by  each 
coverage  group,  would  pay  more  than 
the  maximum  amount  of  Social  Security 
contributions  required  each  year. 

Section  404.1242  is  a  new  section 
which  describes  "back  pay"  to  an 
employee  and  how  it  must  be  reported. 

Section  404.1243  describes  what 
means  a  State  may  use  to  make  reports, 
e.g.,  forms,  magnetic  tape,  etc.  Section 
404.1247  requires  that  a  State  shall 
report  wages  for  the  calendar  year  in 
which  they  were  paid. 

Section  404.1249  is  the  current 
§  404.1255a.  Paragraph  (a)(2)  of  this 
section  contains  the  twice  a  month 
"frequency  of  deposit"  rule  mandated  by 
section  342  of  Pub.  L  98-21,  the  Social 
Security  Amendments  of  1983. 
Paragraph  (b)(2)  contains  the  due  dates 
for  filing  contribution  returns  and  wage 


reports  and  also  the  "annual  reporting" 
rules.  Paragraphs  (b)(2)(i)  and  (b)(2)(iii) 
are  virtually  identical  to  current 
§  404.1255a(c)(2)  (i)  and  (iii).  Paragraph 
{b)(2)(ii)  is  subject  to  the  18  month  delay 
in  its  effective  date  to  comply  with 
section  7  of  Pub.  L.  94-202  (42  U.S.C. 
405a).  Paragraph  (c)  on  payments  by  a 
third  party  on  account  of  sickness  or 
accident  disability  is  virtually  identical 
to  current  §  404.1255a(a)(2)  which  we 
published  in  the  Federal  Register  as  a 
final  rule  on  September  30, 1983,  at  48 
FR  44771.  We  propose  to  delay  the 
effective  date  of  only  paragraph  (b)(2)[ii) 
for  18  months  after  it  is  published  as  a 
final  rule  in  the  Federal  Register.  This 
delay  would  in  no  way  affect  the  current 
rules  that  are  merely  incorporated  in  the 
new  section,  since  they  are  already  in 
effect.  The  delay  would  also  in  no  way 
delay  the  effect  of  the  "frequency  of 
deposit"  requirement  since  the 
requirement  is  mandated  by  statute. 

What  is  a  State's  Liability  for 
Contributions 

Section  404.1255  and  404.1256. 

Section  404.1255  describes  the  amount 
of  Social  Security  contributions  a  State 
is  liable  for  and  when  that  liability 
begins.  Section  404.1256  describes  the 
conditions  under  which  a  State's 
liability  for  contributions  may  be  limited 
when  an  employee  performs  services  in 
one  or  more  coverage  groups. 

Figuring  the  Amount  of  the  State's 
Contributions 

Sections  404.1260  through  404.1263. 

These  sections  describe  how  a  State's 
contributions  are  computed  and  when 
and  how  they  must  be  paid. 

If  a  State  Fails  To  Make  Timely 
Payments 

Sections  404.1265  through  404.1267. 

Section  404.1265  sets  out  when  and 
how  adjustment  of  underpayments  of 
contributions  are  made  if  a  State  fails  to 
pay  timely  its  contributions  when  due 
under  §  404.1249. 

Section  404.1267,  which  accords  with 
section  218(j)  of  the  Act  as  it  read  prior 
to  the  enactment  of  Pub.  L.  99-509, 
authorizes  the  Secretary  to  offset  the 
Social  Security  contributions  a  State  has 
not  paid  against  amounts  due  a  State 
under  another  provision  of  the  Social 
Security  Act. 

How  to  Adjust  Errors  in  Reports  and 
Contributions 

Sectiuna  401.1270  through  404.1276. 

Sections  404.1271,  404.1272,  and 
404.1275  describe  how  we  handle 
payments  made  by  a  State  which 


exceed  the  amount  of  contributions  for 
which  it  is  liable. 

Section  404.1276  explains  how  we 
handle  situations  where  employees" 
wages  have  been  erroneously  reported 
and  Social  Security  contributions  have 
been  erroneously  paid  to  the  Internal 
Revenue  Service. 

How  Overpayments  of  Contributions 
Are  Credited  or  Refunded 

Sections  404.1280  through  404.1284. 

When  a  State  pays  more  than  the 
required  amount  of  Social  Security 
contributions,  the  State  may  timely 
request  that  we  credit  or  refund  the 
overpaid  amount. 

Section  404.1284  allows  the  Secretary, 
in  limited  situations,  to  offset  an 
underpayment  of  contributions  against 
an  overpayment.  In  §  404.1284(b)  we 
indicate  the  State  will  be  given  an 
opportunity  to  pay  the  contributions  due 
before  those  amounts  are  offset  against 
any  credit  which  is  due  the  State. 

How  Assessments  For  Underpayments 
of  Contributions  Are  Made 

Sections  404.1285  through  404.1289. 

Section  404.1285  provides  that  a  State 
is  liable  for  an  amount  due  under  an 
agreement  until  the  Secretary  is 
satisfied  the  State  has  paid  that  amount. 
If  the  Secretary  is  not  satisfied  that  a 
State  has  paid  the  correct  amount,  the 
Secretary  issues  an  assessment  for  the 
outstanding  amount. 

Section  404.1286  sets  out  the  time 
limits  within  which  the  Secretary  must 
issue  an  assessment  for  an  amount  due. 
Section  404.1287  sets  out  exceptions  to 
the  time  limits  within  which  the 
Secretary  must  issue  an  assessment. 

Section  404.1289  points  out  when  we 
may  accept  a  wage  report  which  a  State 
submits  after  the  time  periods  described 
in  §  404.1286  expire. 

Secretary's  Review  of  Decisions  on 
Credits,  Refunds,  or  Assessments 

Sections  404.1290  through  404.1296. 

1  hese  sections  revise  current 
§§  404.1270-404.1274  and  also  include 
new  sections  to  provide  for  review  of 
appealed  administrative  decisions. 

How  a  State  May  Seek  Court  Review  of 
Secretary's  Decision 

Sections  404. 1297  through  404.1299. 

Sections  404.1297  and  404.1298 
describe  under  what  circumstances  and 
where  to  file  a  civil  action  for  a  review 
of  a  decision  by  the  Commissioner  for 
the  Secretary,  who  can  file  for  the  civil 
action,  and  the  time  requirements  for 
filing.  Section  404.1299  describes  how 
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payments,  based  upon  final  judgments 
of  courts,  are  made. 

Redesignation  Table 

To  assist  users  of  this  document  we 
are  including  a  table  which  shows  the 
section  numbers  as  redesignated  in 
these  final  regulations: 

Redesignation  Table 


Fooner  section 

New  section 

404  1201 

404.1200 

404. 1 21 0 

404.1220 

404  1221  _ 

404.1201 
404.1260 
404.1260 

404  1222  

404.1255 

404  1222a      

404.1256 

404.1223...- 

404  1224  

404.1262 
404.1263 

404 1225   

404.1265 

404  1226  

None 

404  1227 

404.1267 

404  1230 

None 

404  1240  

404.1220 

404  1241 

None 

404  1242  

None 

404  1243 

None 

404  1250     

404.1237 

404  1250a 

404.1239 

404  1250b 

404.1239 

404  1251 

404.1247 

404  1252 

404.1251 

404  1253 

None 

404  1254  

404.1243 

404.1255 

404  1255a 

404.1249 
404.1249 

404  1256 

404.1225 

404.1257 

404.1237  and  404.1239 

404  1260  

404.1270 

404.1261 

404  1 262 

404.1265 
404.1271 

404  1263 

404.1272 

404  1264 

404.1281 

404  1265 

404.1270 

404.1266 

404  1270 

404.1275 
404.1290 

404.1271 

404.1292 

404.1 272  ...„ „._ 

404  1273  

404.1293 
404.1291 

404  1274 .._ __ 

404.1292 

404.1294 

and 

404.1295 

404.1296 

404 1275     

404.1297 

404  1276 

404.1298 

404.1277 _ 

404.1280 _.... 

404  1281  

404.1299 
404.1286 
404.1287 

404.1282 _ 

404  1283 

404.1289 
None 

404.1284 „ 

404  1285  

404.1285 
404.1282 

404.1286 

404  1287  

404.1283 
404.1280 

404.1290 — 

404.1202 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  nde  under  Executive 
Order  12291  as  the  economic  impact  on 
State  and  local  governments  is  less  than 
$100  million.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 


Paperwork  Reduction  Act  of  1980 

These  final  rules  contain  information 
collection  and  recordkeeping 
requirements  in  the  following  sections: 
404.1203,  404.1204(a)(5)  and  (b), 
404.1214(d).  404.1216(a).  404.1220. 
404.1225,  404.1237,  404.1239,  404.1242. 
404.1243.  404.1247,  404.1249.  404.1251. 
404.1265,  404.1271,  and  404.1272.  As 
required  by  section  3507  of  the 
Paperwork  Reduction  Act  of  1980.  we 
will  submit  a  copy  of  these  rules  to  OMB 
for  its  review  of  these  information 
collection  requirements.  Other 
organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collection  requirements  should  direct 
them  to  the  agency  official  designated 
for  this  purpose  whose  name  appears  in 
this  preamble  and  to  the  Office  of 
Information  and  Regidatory  Affairs, 
OMB.  New  Executive  Office  Building, 
Room  3002.  Washington.  DC  20503. 
Attention:  Desk  Officer  for  HHS. 

Regulatory  Flexibility  Act 

The  Secretary  of  the  Department  of 
Health  and  Human  Services  certifies 
that  these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  governmental 
jurisdictions.  Under  the  terms  of  the 
agreement  under  section  218  of  the  Act. 
a  State  obtains  coverage  for 
governmental  entities  requesting  Social 
Security  coverage.  Entities  which  obtain 
coverage  are  now  responsible  for  paying 
the  contributions  and  filing  the  reports 
necessary  to  provide  Social  Security 
coverage  for  the  services  of  its 
employees. 

Some  of  the  regulations  describe  the 
economic  consequences  when  these 
responsibilities  are  not  met.  However, 
we  expect  those  measures  will  impact 
on  a  limited  number  of  small  entities 
and  will  not  have  a  significant  economic 
impact  on  those  entities.  Any  economic 
impact  involved  in  the  regulations 
reflecting  sections  103  and  342  of  Pub.  L. 
98-21,  section  12110  of  Pub.  L.  99-272, 
and  section  9002  of  Pub.  L  99-509  result 
directly  from  the  statutory  amendments, 
not  from  the  regulations. 

Therefore,  we  believe  that  a 
regulatory  analysis  under  the  Regulatory 
Flexibility  Act  is  not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  13.802-13.814.  Social  Security 
Programs.) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure;  Death  benefits.  Disabled. 
Old-Age.  Survivors,  and  Disability 
Insurance,  Social  Security 
Administration. 


Dated:  April  20. 1988. 
Dorcas  R.  Hardy, 
Commissioner  of  Social  Security. 

Approved:  June  1, 1986. 
Otis  R.  Bowen, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble.  20  CFR  Part  404.  Subpart  M  is 
revised  to  read  as  follows: 

PART  404— {AMENDED] 

Subpart  M— Covaraga  of  Employaaa  of 
Stata  and  Local  Govammants 

General 

Sec. 

404.1200  General  effect  of  section  218  of  the 
Act. 

404.1201  Scope  of  this  subpart  regarding 
coverage  and  wage  reports  and 
adjustments. 

404.1202  Definitions. 

404.1203  Evidence — for  wages  paid  prior  to 
1987. 

404.1204  Designating  officials  to  act  on 
behalf  of  the  State. 

What  Groups  of  Employees  May  Be  Covered 

404.1205  Absolute  coverage  groups. 

404.1206  Retirement  system  coverage 
groups. 

404.1207  Divided  retirement  system 
coverage  groups. 

404.1208  Ineligible  employees. 

404.1209  Mandatorily  excluded  services. 

404.1210  Optionally  excluded  services. 

404.1211  Interstate  instrumentalities. 

404.1212  Policemen  and  firemen. 

How  Coverage  Under  Agreements  Is 
Obtained  and  Continues 

404.1214  Agreement  for  coverage. 

404.1215  Modification  of  agreement. 

404.1216  Modification  of  agreement  to 
correct  an  error. 

404.1217  Continuation  of  coverage. 

404.1218  Resumption  of  coverage. 

404.1219  Dissolution  of  political  subdivision. 

How  to  Identify  Covered  Employees 

404.1220  Identification  numbers. 
What  Records  of  Coverage  Must  Be  Kept 

404.1225    Records — for  wages  paid  prior  to 
1987. 

Review  of  Compliance  By  State  With  Its 
Agreement 

404.1230  Onaite  review  program. 

404.1231  Scope  of  review. 

404.1232  Conduct  of  review 
404.1234    Reports  of  review's  findings. 

How  to  Report  Wages  and  Conlributians — tor 
Wages  Paid  Prior  to  U87 

404.1237    Wage  reports  and  contribution 
returns — general — for  wages  paid  prior 
10  1987. 

404.1239    Wage  reports  for  employees 
performing  services  in  more  than  one 
coverage  group — for  wages  paid  prior  to 
1987. 

404.1242    Back  pay. 
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404.1243    Use  of  reporting  forms — for  wages 

paid  prior  to  1987. 
404.1247    When  to  report  wages — for  wages 

paid  prior  to  1987. 
404.1249    When  and  where  to  make  deposits 

of  contributions  and  to  File  contribution 

returns  and  wage  reports — for  wages 

paid  prior  to  1987. 
404.1251    Final  reports — for  wages  paid  prior 

to  1987. 

What  Is  a  State's  Liability  for  Contributions — 
for  Wages  Paid  Prior  to  1987 

404.1255  Slate's  liability  for  contributions — 
for  wages  paid  prior  to  1987. 

404.1256  Limitation  on  State's  liability  for 
contributions  for  multiple  employment 
situations — for  wages  paid  prior  to  1987. 

Figuring  the  Amount  of  the  State's 
Contributions — for  Wages  Paid  Prior  to  1987 

404.1260    Amount  of  contributions — for 
wages  paid  prior  to  1987. 

404.1262  Manner  of  payment  of 
contributions  by  State — for  wages  paid 
prior  to  1987. 

404.1263  When  fractional  part  of  a  cent  may 
be  disregarded — for  wages  paid  prior  to 
1987. 

If  a  State  Fails  to  Make  Timely  Payments — 
for  Wages  Paid  Prior  to  1987 

404.1265    Addition  of  interest  to 

contributions — for  wages  paid  prior  to 
1987. 

404.1267    Failure  to  make  timely  payments — 
for  wages  paid  prior  to  1987. 

How  Errars  in  Reports  and  Contributions  Are 
Adjusted — for  Wages  Paid  Prior  to  1987 

404.1270  Adjustments  in  general — for  wages 
paid  prior  to  1987. 

404.1271  Adjustment  of  overpayment  of 
contributions — for  wages  paid  prior  to 
1987. 

404.1272  Refund  or  recomputation  of 
overpayments  which  are  not 
adjustable — for  wages  paid  prior  to  1987. 

404.1275  Adjustment  of  employee 
contributions — for  wages  paid  prior  to 
1987. 

404.1276  Reports  and  payments  erroneously 
made  to  Internal  Revenue  Service- 
transfer  of  funds — for  wages  paid  prior  to 
1987. 

How  Overpayments  of  Contributions  Are 
Credited  or  Refunded — for  Wages  Paid  Prior 
to  1987 

404.1280  Allowance  of  credits  or  refunds — 
for  wages  paid  prior  to  1987. 

404.1281  Credits  or  refunds  for  periods  of 
time  during  which  no  liability  exists — for 
wages  paid  prior  to  1987. 

404.1282  Time  limitations  on  credits  or 
refunds — for  wages  paid  prior  to  1987. 

404.1283  Exceptions  to  the  time  hmitations 
on  credits  or  refunds — for  wages  paid 
prior  to  1987. 

404.1284  Offsetting  underpayments  against 
overpayments — for  wages  paid  prior  to 
1987. 


How  Assessments  for  Underpayments  of 
Contributions  Are  Made — for  Wages  Paid 
Prior  to  1987 

404.1285  Assessments  of  amounts  due — for 
wages  paid  prior  to  1987. 

404.1286  Time  limitations  on  assessments — 
for  wages  paid  prior  to  1987. 

404.1287  Exceptions  to  the  time  limitations 
on  assessments — for  wages  paid  prior  to 
1987. 

404.1289  Payment  after  expiration  of  time 
limitations  for  assessment — for  wages 
paid  prior  to  1987. 

Secretary's  Review  of  Decisions  on  Credits, 
Refunds,  or  Assessments — for  Wages  Paid 
Prior  to  1987 

404.1290  Review  of  decisions  by  the 
Secretary — for  wages  paid  prior  to  1987. 

404.1291  Reconsideration — for  wages  paid 
prior  to  1987. 

404.1292  How  to  request  review — for  wages 
paid  prior  to  1987. 

404.1293  Time  for  filing  request  for  review — 
for  wages  paid  prior  to  1987. 

404.1294  Notification  to  State  after 
reconsideration — for  wages  paid  prior  to 
1987. 

404.1295  Commissioner's  review — for  wages 
paid  prior  to  1987. 

404.1296  Commissioner's  notification  to  the 
State — for  wages  paid  prior  to  1987. 

How  a  State  May  Seek  Court  Review  of 
Secretary's  Decision — for  Wages  Paid  Prior  to 
1987 

404.1297  Review  by  court — for  wages  paid 
prior  to  1987. 

404.1298  Time  for  filing  civil  action — for 
wages  paid  prior  to  1987. 

404.1299  Final  judgments — for  wages  paid 
prior  to  1987. 

Authority:  Sees.  205,  2ia  and  1102  of  the 
Social  Security  Act:  42  U.S.C.  405,  418.  and 
1302;  sec.  12110  of  Pub.  L  99-272, 100  Stat. 
287,  sec.  9002  of  Pub.  L.  99-509, 100  Stat.  1970. 

Subpart  M--Coverage  of  Employees  of 
State  and  Local  Governments 

General 

§404.1200    General  effect  of  section  2 1 8 
ofttwAct 

Under  section  218  of  the  Social 
Security  Act  (the  Act)  a  State  may  ask 
the  Secretary  of  Health  and  Human 
Services  to  enter  into  an  agreement  to 
extend  Federal  old-age,  survivors, 
disability  and  hospital  insurance 
coverage  to  groups  of  employees  of  the 
State  and  its  political  subdivisions.  The 
Secretary  shall  enter  into  such  an 
agreement.  State  and  local  government 
employees,  after  being  covered  under  an 
agreement,  have  the  same  benefit  rights 
and  responsibilities  as  other  employees 
who  are  mandatorily  covered  under  the 
programs.  For  payments  due  on  wages 
paid  before  1987,  the  State  assumes  full 
financial  and  reporting  responsibility  for 
all  groups  covered  under  its  agreement. 
The  agreement  may  not  be  terminated  in 


its  entirety  or  with  respect  to  any 
coverage  group  under  that  agreement. 
For  payments  due  on  wages  paid  in  the 
year  1987  and  years  later,  section  9002 
of  Pub.  L.  99-509  amends  section  218  of 
the  Act  by  transferring  responsibility  for 
collecting  contributions  due  and 
receiving  wage  reports  from  the  Social 
Security  Administration  (SSA)  to  the 
Internal  Revenue  Service  (IRS).  Sections 
of  the  regulations  wholly  or  partly 
affected  by  this  amendment  to  the  Act 
are  appended  with  the  phrase  " — for 
wages  paid  prior  to  1987." 

§  404. 1 20 1    Scope  of  this  subpart 
regarding  coverage  and  wage  reports  ar>d 
adjustntents. 

This  subpart  contains  the  rules  of  SSA 
about: 

(a)  Coverage — 

(1)  How  a  State  enters  into  and 
modifies  an  agreement:  and 

(2)  What  groups  of  employees  a  State 
can  cover  by  agreement. 

(b)  Contributions,  wage  reports,  and 
adjustments — for  wages  paid  prior  to 
1987— 

(1)  How  a  State  must  identify  covered 
employees  and  what  records  it  must 
keep  on  those  employees; 

(2)  Periodic  reviews  of  the  source 
records  kept  on  covered  employees: 

(3)  How  and  when  a  State  must  report 
wages  and  pay  contributions; 

(4)  What  the  State's  liability  for 
contributions  is  and  how  SSA  figures 
the  amount  of  those  contributions; 

(5)  What  happens  if  a  State  fails  to 
pay  its  contributions  timely; 

(6)  How  errors  in  reports  and 
contribution  payments  are  corrected; 

(7)  How  overpayments  of 
contributions  are  credited  or  refunded; 

(8)  How  assessments  are  made  if 
contributions  are  underpaid;  and 

(9)  How  a  State  can  obtain 
administrative  or  judicial  review  of  a 
decision  on  a  credit,  refund,  or 
assessment. 

§404.1202    Definitions. 

(a)  Terms  which  have  special  meaning 
in  this  subpart  are  described  in  this 
section.  Where  necessary,  further 
explanation  is  included  in  the  section 
where  the  term  is  used. 

(b)  Coverage  terms: 

Agreement — The  agreement  between 
the  Secretary  of  Health  and  Human 
Services  and  the  State  containing  the 
conditions  under  which  retirement, 
survivors,  disability  and  hospital 
insurance  coverage  is  provided  for  Stiite 
and  local  government  employees. 

Coverage — The  extension  of  Social 
Security  protection  (retirement, 
survivors,  disability,  and  hospital 
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insurance)  by  agreement  between  the 
Secretary  of  Health  and  Human  Services 
and  a  State  to  employees  of  the  State 
and  its  political  subdivisions  or  by 
agreement  between  the  Secretary  of 
Health  and  Human  Services  and  an 
interstate  instrumentabty  to  employees 
of  the  interstate  instrumentality. 

Coverage  group — ^The  grouping  by 
which  employees  are  covered  under  an 
agreement. 

Employee — An  employee  as  defined 
in  section  210(j)  of  the  Act.  Usually,  the 
common-law  control  test  is  used  in 
determining  whether  an  employer- 
employee  relationship  exists.  The  term 
also  includes  an  officer  of  a  State  or 
political  subdivision. 

Governmental  function — The 
traditional  functions  of  government: 
legislative,  executive,  and  judicial. 

Interstate  instrumentality — An 
independent  legal  entity  organized  by 
two  or  more  States  to  carry  out  one  or 
more  functions.  For  Social  Security 
coverage  purposes  under  section  218  of 
the  Act,  an  interstate  instrumentality  is 
treated,  to  the  extent  practicable,  as  a 
"State." 

Modification — A  change  to  the 
agreement  between  the  Secretary  of 
Health  and  Human  Services  and  a  State 
which  provides  coverage  of  the  services 
of  employees  not  previously  covered  or 
which  alters  the  agreement  in  some 
other  respect. 

Political  subdivision — A  separate 
legal  entity  of  a  State  which  usually  has 
specific  governmental  functions.  The 
term  ordinarily  includes  a  county,  city, 
town,  village,  or  school  district,  and  in 
many  States,  a  sanitation,  utility, 
reclamation,  drainage,  flood  control,  or 
similar  district.  A  political  subdivision 
includes  an  instrumentality  of  a  State, 
one  or  more  politicial  subdivisions  of  a 
State,  or  a  State  and  one  or  more  of  its 
political  subdivisions. 

Proprietary  function — A  business 
engaged  in  by  a  State  or  political 
subdivision  such  as  a  public  amusement 
park  or  public  parking  lot. 

Retirement  system — A  pension, 
annuity,  retirement,  or  similar  fund  or 
system  established  by  a  State  or 
political  subdivision. 

Secretary — The  Secretary  of  Health 
and  Human  Services  or  authorized 
delegate. 

SSi4— The  Social  Security 
Administration. 

State — Includes  the  fifty  States,  Puerto 
Rico,  and  the  Virgin  Islands.  It  does  not 
include  the  District  of  Columbia,  Guam 
or  American  Samoa.  "State"  also  refers 
to  an  interstate  instrumentality  where 
applicable. 

We— The  Social  Security 
Administration. 


(c)  Contributions,  wage  reporting,  and 
adjustment  terms — for  wages  paid  prior 
to  1987: 

Allowance  of  a  credit  or  refund — The 
written  notice  to  a  State  of  the 
determination  by  SSA  of  the  amount 
owed  to  the  State  by  SSA,  the  period 
involved,  and  the  basis  for  the 
determination. 

Assessment — The  written  notice  to  a 
State  of  the  determination  by  SSA  of  the 
amount  (contributions  or  accrued 
interest)  owed  to  SSA  by  the  State,  the 
period  involved,  and  the  basis  for  the 
determination. 

Contributions — Payments  made  under 
an  agreement  which  the  State  deposits 
in  a  Federal  Reserve  bank.  The  amounts 
are  based  on  the  wages  paid  to 
employees  whose  services  are  covered 
under  an  agreement.  These  amounts  are 
equal  to  the  taxes  imposed  under  the 
Internal  Revenue  Code  on  employers 
and  employees  in  private  employment. 

Contribution  return — Form  used  to 
identify  and  account  for  all 
contributions  actions. 

Disallowance  of  a  State 's  claim  for 
credit  or  refund — The  written  notice  to  a 
State  of  the  determination  by  SSA  that 
the  State's  claim  for  credit  or  refund  is 
denied,  the  period  involved,  and  the 
basis  for  the  determination. 

Overpayment — A  payment  of  more 
than  the  correct  amount  of  contributions 
or  interest. 

Underpayment — A  payment  of  less 
than  the  correct  amount  of  contributions 
or  interest. 

Wage  Reports — Forms  used  to 
identify  employees  who  were  paid 
wages  for  covered  employment  and  the 
amounts  of  those  wages  paid.  This 
includes  corrective  reports. 

§  404. 1 203    Evidence— for  wages  paid 
prior  to  1987. 

(a)  State's  responsibility  for 
submitting  evidence.  The  State,  under 
the  provisions  of  the  agreement,  is 
responsible  for  accurately  reporting  the 
wages  paid  employees  for  services 
covered  by  the  agreement  and  for 
paying  the  correct  amount  of 
contributions  due  on  those  wages.  This 
responsibihty  includes  submitting 
evidence  to  verify  the  accuracy  of  the 
reports  and  payments. 

(b)  Failure  to  submit  requested 
evidence.  The  State  is  required  to 
submit  information  timely  to  SSA.  If  we 
request  additional  evidence  to  verify  the 
accuracy  of  reports  and  payments,  we 
specify  when  that  evidence  must  be 
submitted.  If  we  do  not  receive  the 
evidence  timely,  and  the  State  provides 
no  satisfactory  explanation  for  its 
failure  to  submit  the  evidence  timely,  we 
may  proceed,  if  appropriate,  on  the 


basis  of  the  information  we  have. 
Proceeding  on  the  basis  of  the 
information  we  have  permits  us  to  credit 
the  wage  records  of  employees  properly, 
where  possible,  while  continuing  to 
work  with  the  State  to  resolve  remaining 
discrepancies. 

§  404.1204    Destgnatliig  officials  to  act  on 
behaH  of  the  State. 

(a)  Each  State  which  enters  into  an 
agreement  shall  designate  the  official  or 
officials  authorized  to  act  on  the  State's 
behalf  in  administering  the  agreement. 
Each  State  shall  inform  SSA  of  the 
name,  title,  and  address  of  the 
designated  official(s)  and  the  extent  of 
each  official's  authority.  For  example,  a 
State  may  indicate  that  the  State  official 
is  authorized: 

(1)  To  enter  into  an  agreement  and 
execute  modifications  to  the  agreement; 
and 

(2)  To  carry  out  the  ministerial  duties 
necessary  to  administer  the  agreement. 

For  wages  paid  prior  to  1987: 

(3)  To  enter  into  agreements  to  extend 
or  re-extend  the  time  limit  for 
assessment  or  credit; 

(4)  To  make  arrangements  in 
connection  with  onsite  reviews;  and 

(5)  To  request  administrative  review 
of  an  assessment,  an  allowance  of  a 
credit  or  refund,  or  a  disallowance  of  a 
credit  or  refund. 

(b)  Each  State  shall  inform  SSA  timely 
of  changes  in  designated  officials  or 
changes  in  their  authority. 

What  Groups  of  Employees  May  Be 
Covered 

§404.1205    Atwdtute  coverage  groups. 

(a)  General.  An  absolute  coverage 
group  is  a  permanent  grouping  of 
employees,  e.g.,  all  the  employees  of  a 
city  or  town.  It  is  a  coverage  group  for 
coverage  and  reporting  purposes.  When 
used  for  coverage  purposes,  the  term 
refers  to  groups  of  employees  whose 
positions  are  not  under  a  retirement 
system.  An  absolute  coverage  group 
may  include  positions  which  were 
formerly  under  a  retirement  system  and, 
at  the  State's  option,  employees  who  are 
in  positions  under  a  retirement  system 
but  who  are  ineligible  (see  §  404.1208)  to 
become  members  of  that  system. 

(b)  What  an  absolute  coverage  group 
consists  of  An  absolute  coverage^oup 
consists  of  one  of  the  following 
employee  groups: 

(1)  State  employees  performing 
services  in  connection  with  the  State's 
governmental  functions; 

(2)  State  employees  performing 
services  in  connection  with  a  single 
proprietary  function  of  the  State; 
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(3)  Employees  of  a  State's  political 
subdivision  performing  services  in 
connection  with  that  subdivision's 
governmental  functions; 

(4)  Employees  of  a  State's  political 
subdivision  performing  services  in 
connection  with  a  single  proprietary 
function  of  the  subdivision; 

(5)  Civilian  employees  of  a  State's 
National  Guard  units;  and 

(6)  Individuals  employed  under  an 
agreement  between  a  State  and  the  U.S. 
Department  of  Agriculture  as 
agricultural  products  inspectors. 

(c)  Designated  coverage  groups.  A 
State  may  provide  coverage  for 
designated  (i.e.,  selected)  absolute 
coverage  groups  of  the  State  or  a 
political  subdivision.  When  coverage  is 
extended  to  these  designated  groups,  the 
State  must  specifically  identify  each 
group  as  a  designated  absolute  coverage 
group  and  furnish  the  effective  date  of 
coverage  and  any  optional  exclusion(s] 
for  each  group.  Where  a  State  has 
provided  coverage  to  designated 
absolute  coverage  groups,  the  State 
may,  by  modifying  its  agreement,  extend 
that  coverage  to  any  absolute  coverage 
group  in  the  State. 

S  404.1206    RettfOTMnt  •yctem  covrag* 
groups. 

(a]  General.  Section  218(d)  of  the  Act 
authorizes  coverage  of  services  of 
employees  in  positions  under  a 
retirement  system.  For  purposes  of 
obtaining  coverage,  a  system  may  be 
considered  a  separate  retirement  system 
authorized  by  section  218(d)(6]  (A)  or  (B) 
of  the  Act.  Under  this  section  of  the  Act 
a  State  may  designate  the  positions  of 
any  one  of  the  following  groupings  of 
employees  as  a  separate  retirement 
system: 

(1)  The  entire  system; 

(2)  The  employees  of  the  State  under 
the  system; 

(3)  The  employees  of  each  political 
subdivision  in  the  State  under  the 
system; 

(4)  The  employees  of  the  State  and  the 
employees  of  any  one  or  more  of  the 
State's  political  subdivisions; 

(5)  The  employees  of  any  combination 
of  the  State's  political  subdivisions; 

(6)  The  employees  of  each  institution 
of  higher  learning,  including  junior 
colleges  and  teachers  colleges;  or 

(7)  The  employees  of  a  hospital  which 
is  an  integral  part  of  a  political 
subdivision. 

If  State  law  requires  a  State  or  political 
subdivision  to  have  a  retirement  system, 
it  is  considered  established  even  though 
no  action  has  been  taken  to  establish 
the  system. 

(b)  Retirement  system  coverage 
groups.  A  retirement  system  coverage 


group  is  a  grouping  of  employees  in 
positions  under  a  retirement  system. 
Employees  in  positions  under  the  system 
have  voted  for  coverage  for  the  system 
by  referendum  and  a  State  has  provided 
coverage  by  agreement  or  modi^cation 
of  its  agreement.  It  is  not  a  permanent 
grouping.  It  exists  only  for  referendum 
and  coverage  purposes  and  is  not  a 
separate  group  for  reporting  purposes. 
Once  coverage  has  been  obtained,  the 
retirememt  system  coverage  group 
becomes  part  of  one  of  the  absolute 
coverage  groups  described  in 
§  404.1205(b). 

(c)  What  a  retirement  system 
coverage  group  consists  of.  A  retirement 
system  coverage  group  consists  of: 

(1)  Current  employees — all  employees 
whose  services  are  not  already  covered 
by  the  agreement,  who  are  in  positions 
covered  by  the  same  retirement  system 
on  the  date  an  agreement  or 
modification  of  the  agreement  is  made 
applicable  to  the  system; 

(2)  Future  employees— all  employees 
in  positions  brought  under  the  system 
after  an  agreement  or  modification  of 
the  agreement  is  signed;  and 

(3)  Other  employees — all  employees 
in  positions  which  had  been  under  the 
retirement  system  but  which  were  not 
under  the  retirement  system  when  the 
group  was  covered  (including  ineligibles 
who  had  been  optionally  excluded  from 
coverage  under  section  218(c)(3)(B)  of 
the  Act). 

(d)  Referendum  procedures.  Prior  to 
signing  the  agreement  or  modification, 
the  governor  or  an  official  of  the  State 
named  by  the  governor  (for  an  interstate 
instrumentality,  its  chief  executive 
officer)  must  certify  to  the  Secretary 
that: 

(1)  All  eligible  employees  were  given 
at  least  90  days'  notice  of  the 
referendum; 

(2)  All  eligible  employees  were  given 
an  opportunity  to  vote  in  the 
referendum; 

(3)  Only  eligible  employees  were 
permitted  to  vote  in  the  referendum; 

(4)  Voting  was  by  secret  written  ballot 
on  the  question  of  whether  service  in 
positions  covered  by  the  retirement 
system  should  be  included  under  an 
agreement; 

(5)  The  referendum  was  conducted 
under  the  supervision  of  the  governor  or 
agency  or  individual  named  by  him;  and 

(6)  A  majority  of  the  retirement 
system's  eligible  employees  voted  for 
coverage  under  an  agreement. 

The  State  has  two  years  from  the  date  of 
a  favorable  referendum  to  enter  into  an 
agreement  or  modification  extending 
coverage  to  the  retirement  system 
coverage  group.  If  the  referendum  is 


unfavorable,  another  referendum  cannot 
be  held  until  at  least  one  year  after  that 
unfavorable  referendum. 

(e)  Who  is  covered.  If  a  majority  of 
the  eligible  employees  in  a  retirement 
system  vote  for  coverage,  all  employees 
in  positions  in  that  retirement  system 
become  covered. 

(f)  Coverage  of  employees  in  positions 
under  more  than  one  retirement  system. 

(1)  If  an  employee  occupies  two  or  more 
positions  each  of  which  is  under  a 
different  retirement  system,  the 
employee's  coverage  in  each  position 
depends  upon  the  coverage  extended  to 
each  position  under  each  system. 

(2)  If  an  employee  is  in  a  single 
position  which  is  under  more  than  one 
retirement  system  (because  the 
employee's  occupancy  of  that  position 
permits  her  or  him  to  become  a  member 
of  more  than  one  retirement  system),  the 
employee  is  covered  when  the 
retirement  system  coverage  group 
including  her  or  his  position  is  covered 
under  an  agreement  unless  (A)  he  or  she 
is  not  a  member  of  the  retirement 
system  being  covered  and  (B)  he  or  she 
is  a  member  of  a  retirement  system 
which  has  not  been  covered.  This  rule 
also  applies  to  the  coverage  of  services 
in  policemen's  and  firemen's  positions  in 
interstate  instrumentalities  and  in  those 
States  named  in  {  404.1212(c)(1). 

§404.1207    Divided  retirement  system 
coverage  groups. 

(a)  General.  Under  section 
218(d)(6)(C)  of  the  Act  certain  Stales 
and  under  section  218(g)(2)  of  the  Act  all 
interstate  instrumentalities  may  divide  a 
retirement  system  based  on  whether  the 
employees  in  positions  under  that 
system  want  coverage.  The  States 
having  this  authority  are  Alaska, 
California,  Connecticut,  Florida, 
Georgia,  Hawaii,  Illinois, 
Massachusetts,  Minnesota,  Nevada, 
New  Jersey,  New  Mexico,  New  York, 
North  Dakota,  Pennsylvania,  Rhode 
Island,  Tennessee.  Texas,  Vermont, 
Washington,  and  Wisconsin. 

(b)  Divided  retirement  system 
coverage  group.  A  divided  retirement 
system  coverage  group  is  a  grouping 
under  a  retirement  system  of  positions 
of  members  of  the  system  who  voted  for 
coverage  and  positions  of  individuals 
who  become  members  of  the  system  (the 
"yes  "  group),  and  positions  of  members 
of  the  system  who  did  not  elect  coverage 
(the  "no"  group)  and  ineligible 
employees  (see  §  404.1208).  For  purposes 
of  this  section  for  groups  covered  after 
1959,  the  term  "member "  also  includes 
individuals  who  have  an  option  to 
become  members  of  the  retirement 
system  but  have  not  done  so.  The 
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position  of  a  member  in  the  "no"  group 
can  be  covered  if.  within  two  years  after 
the  agreement  or  modification  extending 
coverage  to  the  "yes"  group  is  executed, 
the  State  provides  an  opportunity  to 
transfer  the  position  to  the  covered 
"yes"  group  and  the  individual 
occupying  the  position  makes  a  written 
request  for  the  transfer.  The  members  of 
the  "no"  group  can  also  be  covered  if,  by 
referendum,  a  majority  of  them  vote  for 
coverage.  If  the  majority  votes  for 
coverage,  all  positions  of  the  members 
of  the  "no"  group  become  covered. 
There  is  no  further  subdivision  of  the 
"no"  group  into  those  who  voted  for  and 
those  who  voted  against  coverage.  If  the 
State  requests,  the  ineligibles  in  the  "no" 
group  may  become  part  of  the  "yes" 
group  and  have  their  services  covered. 

(c)  Referendum  procedures.  To  divide 
a  retirement  system,  the  State  must 
conduct  a  referendum  among  the 
system's  employees.  If  the  system  is  to 
be  divided,  the  governor  or  an 
individual  named  by  him  must  certify  to 
the  Secretary  that: 

(1)  The  referendum  was  held  by 
written  ballot  on  the  question  of 
whether  members  of  a  retirement 
system  wish  coverage  under  an 
agreement; 

(2)  All  members  of  the  retirement 
system  at  the  time  the  vote  was  held 
had  the  opportunity  to  vote; 

(3)  All  members  of  the  system  on  the 
date  the  notice  of  the  referendum  was 
issued  were  given  at  least  90  days' 
notice  regarding  the  referendum; 

(4)  The  referendum  was  conducted 
under  the  supervision  of  the  governor  or 
agency  or  person  designated  by  him; 
and 

(5)  The  retirement  system  was  divided 
into  two  parts,  one  composed  of 
positions  of  members  of  the  system  who 
voted  for  coverage  and  the  other 
composed  of  the  remaining  positions 
under  the  retirement  system. 

After  the  referendum  the  State  may 
include  those  members  who  chose 
coverage  under  its  agreement  as  a 
retirement  system  coverage  group.  The 
State  has  two  years  from  the  date  of  the 
referendum  to  enter  into  an  agreement 
or  modification  extending  coverage  to 
that  group. 

§  404. 1 208    Ineligible  employees. 

(a)  Definition.  An  ineligible  is  an 
employee  who,  on  first  occupying  a 
position  under  a  retirement  system,  is 
not  eligible  for  membership  in  that 
system  because  of  a  personal 
disqualiflcation  like  age.  physical 
condition,  or  length  of  service. 

(b)  Coverage  of  ineligible  employees. 
A  State  may,  in  its  agreement  or  any 
modification  to  the  agreement,  provide 


coverage  for  the  services  of  ineligible 
employees  in  one  of  three  ways: 

(1)  As  part  of  or  as  an  addition  to  an 
absolute  coverage  group; 

(2)  As  part  of  a  retirement  system 
coverage  group  covering  all  positions 
under  the  retirement  system;  or 

(3]  As  part  of  or  as  an  addition  to  a 
retirement  system  coverage  group 
composed  of  those  members  in  positions 
in  a  retirement  system  who  chose 
coverage. 

§  404. 1 209    Mandatorily  excluded  services. 

Some  services  are  mandatorily 
excluded  from  coverage  under  a  State's 
agreement.  They  are: 

(a)  Services  of  employees  who  are 
hired  to  relieve  them  from 
unemployment; 

(b)  Services  performed  in  an 
institution  by  a  patient  or  inmate  of  the 
institution; 

(c)  Transportation  service  subject  to 
the  Federal  Insurance  Contributions  Act; 

(d)  Certain  emergency  services  in  case 
of  fire,  storm,  snow,  volcano, 
earthquake,  flood  or  other  similar 
emergency;  and 

(e)  Services  other  than  agricultural 
labor  or  student  services  which  would 
be  excluded  from  coverage  if  performed 
for  a  private  employer. 

§  404.1210    Optionally  excluded  services. 

Certain  services  and  positions  may,  if 
the  State  requests  it,  be  excluded  from 
coverage.  These  exclusions  may  be 
applied  on  a  statewide  basis  or 
selectively  by  coverage  groups.  They 
are: 

(a)  Services  in  any  class  or  classes  of 
elective  positions; 

(b)  Services  in  any  class  or  classes  of 
part-time  positions; 

(c)  Services  in  any  class  or  classes  of 
positions  where  the  pay  is  on  a  fee 
basis; 

(d)  Any  agricultural  labor  or  student 
services  which  would  also  be  excluded 
if  performed  for  a  private  employer;  and 

(e)  Services  performed  by  election 
ofHcials  or  election  workers  if  the 
payments  for  those  services: 

(1)  In  a  calendar  quarter  are  less  than 
$50;  or 

(2)  For  modifications  executed  after 
1977,  in  a  calendar  year  are  less  than 
$100. 

§  404.121 1    Interstate  Instrumentalities. 

For  Social  Security  coverage  purposes 
under  section  218  of  the  Act,  interstate 
instrumentalities  are  treated,  to  the 
extent  practicable,  as  States,  that  is: 

(a)  They  must  be  legally  authorized  to 
enter  into  an  agreement  with  the 
Secretary; 


(b)  They  are  subject  to  the  same  rules 
that  are  applied  to  the  States; 

(c)  They  may  divide  retirement 
systems  and  cover  only  the  positions  of 
members  who  want  coverage;  and 

(d)  They  may  provide  coverage  for 
firemen  and  poUcemen  in  positions 
under  a  retirement  system. 

§  404. 1 21 2    Pollceinen  and  firemen. 

(a)  General.  For  Social  Security 
coverage  purposes  under  section  218  of 
the  Act,  a  policeman's  or  fireman's 
position  is  any  position  so  classified 
under  State  statutes  or  court  decisions. 
Generally,  these  positions  are  in  the 
organized  police  and  fire  departments  of 
incorporated  cities,  towns,  and  villages. 
In  most  States,  a  policeman  is  a  member 
of  the  "police"  which  is  an  organized 
civil  force  for  maintaining  order, 
preventing  and  detecting  crimes,  and 
enforcing  laws.  The  terms  "policeman" 
and  "fireman"  do  not  include  services  in 
positions  which,  although  connected 
with  police  and  firefighting  functions, 
are  not  policeman  or  fireman  positions. 

(b)  Providing  coverage.  A  State  may 
provide  coverage  of: 

(1)  Policemen's  and  firemen's 
positions  not  under  a  retirement  system 
as  part  of  an  absolute  coverage  group; 

(2)  Policemen's  or  firemen's  positions, 
or  both,  as  part  of  a  retirement  system 
coverage  group  for  the  States  specified 
in  paragraph  (c)(1)  of  this  section;  or 

(3)  Firemen's  positions  only  as  a 
separate  retirement  system  as  set  forth 
in  paragraph  (c)(2)  of  this  section. 

(c)  Policemen  and  firemen  in  positions 
under  a  retirement  system.  (1)  Some 
States  and  all  interstate 
instrumentalities  may  provide  coverage 
for  employees  in  policemen's  or 
firemen's  positions,  or  both,  which  are 
under  a  retirement  system  by  following 
the  majority  vote  referendum 
procedures  in  §  404.1206(d).  The  States 
are  Alabama.  California.  Florida. 
Georgia,  Hawaii,  Idaho,  Kansas,  Maine, 
Maryland,  Mississippi,  Montana,  New 
York,  North  Carolina,  North  Dakota, 
Oregon,  Puerto  Rico,  South  Carolina, 
South  Dakota.  Tennessee.  Texas. 
Vermont.  Virginia,  and  Washington. 
Some  States  and  all  interstate 
instrumentalities  may  use  the  desire  for 
coverage  procedures  in  §  404.1207.  The 
States  are  California.  Florida.  Georgia, 
Hawaii.  New  York,  North  Dakota. 
Tennessee.  Texas,  Vermont,  and 
Washington. 

(2)  All  States  not  listed  in  paragraph 
(c)(1)  of  this  section  may  provide 
coverage  for  employees  in  firemen's 
positions  which  are  under  a  retirement 
system  by: 
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(i)  Following  the  referendum 
procedures  in  §  404.1206(d);  and 

(ii)  Submitting  a  certification  by  the 
governor,  or  an  individual  named  by  her 
or  him,  to  the  Secretary  that  extending 
coverage  to  this  group  of  employees  will 
improve  their  overall  benefit  protection. 

How  Coverage  Under  Agreements  Is 
Obtained  and  Continue* 

§  404.1214    Agreement  for  coverage. 

(a)  General.  A  State  may  enter  into  a 
written  agreement  with  the  Secretary  to 
provide  for  Social  Security  coverage  for 
its  employees  or  the  employees  of  one  or 
more  of  its  political  subdivisions.  An 
interstate  instrumentality  may  enter  into 
a  similar  agreement  for  its  employees. 
These  agreements  cover  employees  in 
groups  of  positions  or  by  types  of 
services  rather  than  the  individual 
employees. 

(b)  Procedures.  A  State  or  interstate 
instrumentality  may  request  coverage  by 
submitting  to  SSA  a  proposed  written 
agreement  for  the  desired  coverage. 

(c)  Authority  to  enter  into  an 
agreement  for  coverage — (1)  Federal 
law.  Section  218(a]  of  the  Act  requires 
the  Secretary  to  enter  into  an  agreement, 
at  the  request  of  the  State,  to  extend 
Social  Security  coverage  to  the  State's 
employees  or  those  of  its  political 
subdivisions.  Section  218(g]  authorizes 
the  Secretary  to  enter  into  an  agreement, 
at  the  request  of  an  interstate 
instrumentality,  to  extend  Social 
Security  coverage  to  the  employees  of 
the  interstate  instrumentality. 

(2)  State  law.  State  law  must 
authorize  a  State  or  an  interstate 
instrumentality  to  enter  into  an 
agreement  with  the  Secretary  for  Social 
Security  coverage. 

(d)  Provisions  of  the  agreement  The 
agreement  must  include: 

[1]  A  description  of  the  specific 
services  to  be  covered  and  excluded; 

(2)  The  State's  promise  to  pay,  to  the 
Secretary  of  the  Treasury,  contributions 
equal  to  the  sum  of  the  taxes  which 
would  be  required  under  the  Federal 
Insurance  Contributions  Act  from 
employers  and  employees  if  the 
employment  were  in  the  private  sector; 

(3)  The  State's  promise  to  comply  with 
the  regulations  the  Secretary  prescribes 
for  carrying  out  the  provisions  of  section 
218  of  the  Act;  and 

(4)  Identification  of  the  political 
subdivisions,  coverage  groups,  or 
services  being  covered  and  the  services 
that  are  excluded. 

The  agreement  must  be  signed  by  the 
authorized  State  or  interstate 
instrumentality  official  and  the 
Secretary  or  his  or  her  designee. 


(e)  Effective  date.  The  agreement  must 
specify  an  effective  date  of  coverage. 
However,  the  effective  date  cannot  be 
earlier  than  the  last  day  of  the  sixth 
calendar  year  preceding  the  year  in 
which  the  agreement  is  mailed  or 
delivered  by  other  means  to  the 
Secretary.  The  agreement  is  effective 
after  the  effective  date. 

(f)  Applicability  of  agreement  The 
agreement  establishes  the  continuing 
relationship  between  the  Secretary  and 
the  State  or  interstate  instrumentality 
except  as  it  is  modified  (see 

§§  404.1215-404.1217). 

§404.1215    Modification  Of  agreement 

(a)  General.  A  State  or  interstate 
instrumentality  may  modify  in  writing 
its  agreement,  for  example,  to: 

(1)  Exclude,  in  limited  situations, 
employee  services  or  positions 
previously  covered; 

(2)  Include  additional  coverage 
groups;  or 

(3)  Include  as  covered  services: 

(i)  Services  of  covered  employees  for 
additional  retroactive  periods  of  time; 
and 

(ii)  Services  previously  excluded  from 
coverage. 

(b)  Controlling  date  for  retroactive 
coverage.  A  State  may  specify  in  the 
modification  a  date  to  make  all 
individuals  in  the  coverage  group  who 
were  iaan  employment  relationship  on 
that  date  eligible  for  retroactive 
coverage.  This  date  is  known  as  the 
controlling  date  for  retroactive  coverage. 
It  can  be  no  earlier  than  the  date  the 
modification  is  mailed  or  otherwise 
delivered  to  the  Secretary  nor  can  it  be 
later  than  the  date  the  modification  is 
signed  by  the  Secretary.  If  the  State 
does  not  designate  a  controlling  date, 
the  date  the  modification  is  signed  by 
the  Secretary  is  the  controlling  date. 

(c)  Conditions  for  modification.  The 
provisions  of  section  218  of  the  Act 
which  apply  to  the  original  agreement 
also  apply  to  a  modification  to  the 
agreement. 

(d)  Effective  date.  Generally,  a 
modification  must  specify  an  effective 
date  of  coverage.  However,  the  effective 
date  cannot  be  earlier  than  the  last  day 
of  the  sixth  calendar  year  preceding  the 
year  in  which  the  modification  is  mailed 
or  delivered  by  other  means  to  the 
Secretary.  The  modification  is  effective 
after  the  effective  date. 

§  404. 1216    JModlfication  of  agreement  to 
correct  an  error. 

(a)  General.  If  an  agreement  or 
niudink;ation  contains  an  error,  the  State 
may  correct  the  error  by  a  subsequent 
modification  to  the  agreement.  For 
example,  the  agreement  or  modification 


incorrectly  lists  a  covered  service  as  an 
optionally  excluded  service  or  shows  an 
improper  effective  date  of  coverage.  In 
correcting  this  type  of  error,  which 
affects  the  extent  of  coverage,  the  State 
must  submit  a  modification  along  with 
evidence  to  establish  that  the  error 
occurred.  However,  a  modification  is  not 
needed  to  correct  minor  typographical 
or  clerical  errors.  For  example,  an 
agreement  or  modification  incorrectly 
lists  School  District  No.  12  as  School 
District  No.  13.  This  type  of  error  can  be 
corrected  based  on  a  written  request 
from  the  appropriate  official  of  the  State 
or  interstate  instrumentality. 

(b)  Correction  of  errors  involving 
erroneous  reporting  to  the  IRS — for 
wages  paid  prior  to  1987.  Where  a  State 
or  political  subdivision  makes  reports 
and  payments  to  the  Internal  Revenue 
Service  under  the  provisions  of  the 
Federal  Insurance  Contributions  Act 
which  apply  to  employees  in  private 
employment  in  the  mistaken  belief  that 
this  action  would  provide  coverage  for 
its  employees,  the  State  may  provide  the 
desired  coverage  for  those  same  periods 
of  time  by  a  subsequent  modification  to 
its  agreement.  If  State  law  permits,  the 
State  may  make  that  coverage  effective 
with  the  first  day  of  the  first  period  for 
which  the  erroneous  reports  and 
payments  were  made.  (In  this  instance, 
the  limitation  on  retroactive  coverage 
described  in  §  404.1215(d)  is  not 
applicable.)  Where  the  State  does  not 
want  to  provide  such  retroactive 
coverage  or  is  not  permitted  to  do  so  by 
State  law.  the  State  may  provide  the 
coverage  for  the  affected  coverage  group 
as  of  a  specified  date  (§  404.1215(b)). 
The  coverage  would  then  apply  to  the 
services  performed  by  individuals  as 
members  of  the  coverage  group 

(1)  Who  were  employees  on  that  date. 
and 

(2)  Whose  wages  were  erroneously 
reported  to  IRS.  and 

(3)  For  whom  a  refund  of  FICA  taxes 
has  not  been  obtained  at  the  time  the 
Secretary  executes  the  modification. 

§  404. 1 2 1 7    Continuation  of  coverage. 

1  he  coverage  of  State  and  local 
government  employees  continues  as 
follows: 

(a)  .-Xhsolute  coverage  group. 
Cencrally,  the  services  of  an  employee 
covered  as  a  part  of  an  absolute 
coverage  group  (see  §  404.1205)  continue 
to  be  covered  indefinitely.  A  position 
covered  as  a  part  of  an  absolute 
coverage  group  continues  to  be  covered 
even  if  the  position  later  comes  under  a 
retirement  system.  This  includes 
policemen's  and  firemen's  positions 
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which  are  covered  with  an  absolute 
coverage  group. 

(b)  Retirement  system  coverage  group. 
Generally,  the  services  of  employees  in 
positions  covered  as  a  part  of  a 
retirement  system  coverage  group 
continue  to  be  covered  indefinitely.  For 
a  retirement  system  coverage  group 
made  up  of  members  who  chose 
coverage,  a  position  continues  to  be 
covered  until  it  is  removed  from  the 
retirement  system  and  is  no  longer 
occupied  by  a  member  who  chose 
coverage  or  by  a  new  member  of  the 
system.  Coverage  is  not  terminated 
because  the  positions  are  later  covered 
under  additional  retirement  systems  or 
removed  from  coverage  under  a 
retirement  system,  or  because  the 
retirement  system  is  abolished  with 
respect  to  the  positions.  However,  if  the 
retirement  system  has  been  abolished, 
newly  created  or  reclassified  positions 
or  positions  in  a  newly  created  political 
subdivision  cannot  be  covered  as  a  part 
of  the  retirement  system  coverage  group. 
If  the  retirement  system  is  not  abolished, 
a  newly  created  or  reclassified  position 
is  a  part  of  the  coverage  group  if  the 
position  would  have  been  a  part  of  the 
group  had  it  existed  earlier.  If  the 
retirement  system  coverage  group  is 
made  up  of  members  who  chose 
coverage,  the  newly  created  or 
reclassified  position  is  a  part  of  the 
coverage  group  if  it  is  occupied  by  a 
member  who  chose  cov  erage  or  by  a 
new  member. 

§  404. 1218    Resumption  of  coverage. 

Before  April  20, 1983,  an  agreement 
could  be  terminated  in  its  entirety  or 
with  respect  to  one  or  more  coverage 
groups  designated  by  the  State. 
Coverage  of  any  coverage  group  which 
has  been  previously  terminated  may  be 
resumed  by  a  modification  to  the 
agreement. 

§404.1219    Dissolution  Of  political 
subdivision. 

If  a  political  subdivision  whose 
employees  are  covered  under  the 
agreement  is  legally  dissolved,  the  State 
shall  give  us  satisfactory  evidence  of  its 
dissolution  or  nonexistence.  The 
evidence  must  establish  that  the  entity 
is  not  merely  inactive  or  dormant,  but 
that  it  no  longer  legally  exists.  We  will 
notify  the  State  whether  the  evidence  is 
satisfactory. 

How  to  Identify  Covered  Employees 

§  404.1220    Identification  numbers. 

(a)  State  and  local  government.  (1) 
When  a  State  enters  into  an  agreement 
with  the  Secretary  under  section  218  of 
the  Act,  SSA  assigns  one  identification 
number  to  the  State  (if  State  employees 


are  covered  under  the  agreement]  and 
one  identification  number  to  each 
political  subdivision  included  under  the 
agreement.  Similarly,  in  the  case  of  an 
agreement  with  an  interstate 
instrumentality,  SSA  assigns  one 
identification  number  to  the 
instrumentality.  SSA  notifies  the 
appropriate  official  of  the  State  or 
instrumentality  of  the  number  assigned. 
(2)  If  a  State  or  political  subdivision  is 
paying  wages  for  covered  transportation 
service  (as  determined  under  section 
210(k)  of  the  Act)  which  are  subject  to 
the  Federal  Insurance  Contributions  Act, 
the  appropriate  IRS  Service  Center 
assigns  an  identification  number  to  the 
State  or  political  subdivision.  The  IRS 
Service  Center  procedures  for  issuing 
identification  numbers  to  States  or 
political  subdivisions  may  be  found  in 

26  CFR  31.6011(b}-l- 

(b)  Coverage  group  number  for 
coverage  groups.  If  a  State's  agreement 
provides  coverage  for  a  State  or  a 
political  subdivision  based  on 
designated  proprietary  or  governmental 
functions,  the  State  shall  furnish  a  list  of 
those  groups.  The  list  shall  identify  each 
designated  function  and  the  title  and 
business  address  of  the  official 
responsible  for  filing  each  designated 
group's  wage  report.  SSA  assigns  a 
coverage  group  number  to  each 
designated  group  based  on  the 
information  furnished  in  the  list. 

(c)  Unit  numbers  for  payroll  record 
units.  SSA  assigns,  at  a  State's  request, 
unit  numbers  to  payroll  record  units 
within  a  State  or  political  subdivision. 
When  a  State  requests  separate  payroll 
record  unit  numbers,  it  must  furnish  the 
following: 

(1)  The  name  of  each  payroll  record 
unit  for  the  coverage  group:  and 

(2)  The  title  and  business  address  of 
the  official  responsible  for  each  payroll 
unit. 

(d)  Unit  numbers  where  contribution 
amounts  are  limited^or  wages  paid 
prior  to  1987.  An  agreement,  or 
modification  of  an  agreement,  may 
provide  for  the  computation  of 
contributions  as  prescribed  in  5  404.1256 
for  some  employees  of  a  political 
subdivision.  In  this  situation.  SSA 
assigns  special  unit  numbers  to  the 
political  subdivision  to  identify  those 
employees.  SSA  does  not  assign  a 
special  unit  number  to  a  political 
subdivision  in  which  the  contributions 
for  all  employees  are  computed  as 
prescribed  in  S  404.1256. 

(e)  Use.  The  employer  shall  show  the 
appropriate  SSA  issued  identifying 
number,  including  any  coverage  group  or 
payroll  record  unit  number,  on  records, 
reports,  returns,  and  claims  to  report 
wages,  adjustments,  and  contributions. 


What  Records  of  Coverage  Must  Be 
Kept 

S  404. 1 225    Records— for  wages  paid  prior 
to  1987. 

(a)  Who  keeps  the  records.  Every 
State  which  enters  into  an  agreement 
shall  keep,  or  require  the  political 
subdivisions  whose  employees  are 
included  under  its  agreement  to  keep, 
accurate  records  of  all  remuneration 
(whether  in  cash  or  in  a  medium  other 
than  cash)  paid  to  employees  performing 
services  covered  by  that  agreement. 
These  records  shall  show  for  each 
employee: 

(1)  "The  employee's  name,  address, 
and  Social  Security  number, 

(2)  The  total  amount  of  remuneration 
(including  any  amount  withheld  as 
contributions  or  for  any  other  reason) 
and  the  date  the  remuneration  was  paid 
and  the  period  of  services  covered  by 
the  payment: 

(3)  The  amount  of  remuneration  which 
constitutes  wages  (see  §  404.1041  for 
wages  and  §§  404.1047-404.1059  for 
exclusions  from  wages):  and 

(4)  The  amount  of  the  employee's 
contribution,  if  any,  withheld  or 
collected,  and  if  collected  at  a  time  other 
than  the  time  such  payment  was  made, 
the  date  collected.  If  the  total 
remuneration  (paragraph  (a)(2)  of  this 
section)  and  the  amount  which  is 
subject  to  contribution  (paragraph  (a)(3) 
of  this  section)  are  not  equal,  the  reason 
shall  be  stated. 

The  State  shall  keep  copies  of  all 
returns,  reports,  schedules,  and 
statements  required  by  this  subpart, 
copies  of  claims  for  refund  or  credit,  and 
copies  of  documents  about  each 
adjustment  made  under  S  404.1265  or 
§  404.1271  as  part  of  its  records.  These 
records  may  be  maintained  by  the  State 
or,  for  employees  of  a  political 
subdivision,  by  the  political  subdivision. 
Each  State  shall  use  forms  and  systems 
of  accounting  as  will  enable  the 
Secretary  to  determine  whether  the 
contributions  for  which  the  State  is 
liable  are  correctly  figured  and  paid. 

(b)  Place  and  period  of  time  for 
keeping  records.  All  records  required  by 
this  section  shall: 

(1)  Be  kept  at  one  or  more  convenient 
and  safe  locations  accessible  to 
reviewing  personnel  (see  5  404.1232(a)); 

(2)  Be  available  for  inspection  by 
reviewing  personnel  at  any  time;  and 

(3)  Be  maintained  for  at  least  four 
years  from  the  date  of  the  event 
recorded.  (This  four-year  requirement 
applies  regardless  of  whether,  in  the 
meantime,  the  employing  entity  has 
been  legally  dissolved  or,  before  April 
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20, 1983,  the  agreement  was  terminated 
in  its  entirety  or  in  part.) 

Review  of  Compliance  By  State  With  Its 
Agreement 

§  404. 1 230    Onsite  review  program. 

To  ensure  that  the  services  of 
employees  covered  by  a  State's 
agreement  are  reported  and  that  those 
employees  receive  Social  Security  credit 
for  their  covered  earnings,  we 
periodically  review  the  source  records 
upon  which  a  State's  contribution 
returns  and  wage  reports  are  based. 
These  reviews  are  designed: 

(a)  To  measure  the  effectiveness  of 
the  State's  systems  for  ensuring  that  all 
wages  for  those  employees  covered  by 
its  agreement  are  reported  and  Social 
Security  contributions  on  those  wages 
are  paid; 

(b)  To  detect  any  misunderstanding  of 
coverage  or  reporting  errors  and  to 
advise  the  State  of  the  corrective  action 
it  must  take:  and 

(c)  To  find  ways  to  improve  a  State's 
recordkeeping  and  reporting  operations 
for  the  mutual  benefit  of  the  State  and 
SSA. 

§  404.1231    Scope  of  review. 

The  onsite  review  focuses  on  four 
areas: 

(a)  State's  controls  and 
recordkeeping — to  assess  a  States 
systems  for  assuring  timely  receipt, 
correctness,  and  completeness  of  wage 
reports  and  contribution  returns; 

(b)  Instruction,  education,  and 
guidance  a  State  provides  local 
reporting  officials — to  assess  a  State's 
systems  for  assuring  on  a  continuing 
basis  that  all  reporting  officials  and 
their  staffs  have  the  necessary 
instructions,  guidelines,  and  training  to 
meet  the  State's  coverage,  reporting  and 
recordkeeping  requirements; 

(c)  Compliance  by  reporting 
officials — to  assess  a  State's  systems  for 
assuring  that  the  reporting  officials  in 
the  State  have  adequate  recordkeeping 
procedures,  are  properly  applying  the 
appropriate  provisions  of  the  State's 
agreement,  and  are  complying  with 
reporting  requirements;  and 

(d)  Quality  control  with  prompt 
corrective  action — to  assess  a  State's 
systems  for  assuring  that  its  reports  and 
those  of  its  political  subdivisions  are 
correct,  for  identifying  the  causes  and 
extent  of  any  deficiencies,  and  for 
promptly  correcting  these  deficiencies. 

§404.1232    Conduct  of  review. 

(a)  Generally,  SSA  staff  personnel 
conduct  the  onsite  review.  Occasionally, 
members  of  the  Office  of  the  Inspector 
General,  Department  of  Health  and 


Human  Services  (HHS),  may  conduct  or 
participate  in  the  review. 

(b)  The  review  is  done  when 
considered  necessary  by  SSA  or  HHS 
or,  if  practicable,  in  response  to  a  State's 
specific  request  for  a  review. 

(c)  All  pertinent  source  records 
prepared  by  the  State  or  its  political 
subdivisions  are  reviewed,  on  site,  to 
verify  the  wage  reports  and  contribution 
returns.  We  may  review  with  the 
appropriate  employees  in  a  subdivision 
those  source  records  and  how  the 
information  is  gathered,  processed,  and 
maintained.  We  notify  the  State's  Social 
Security  Administrator  when  we  plan  to 
make  the  review  and  request  her  or  him 
to  make  the  necessary  arrangements. 

(d)  The  review  is  a  cooperative  effort 
between  SSA  and  the  States  to  improve 
the  methods  for  reporting  and 
maintaining  wage  data  to  carry  out  the 
provisions  of  the  agreement. 

§  404.1234    Reports  of  review's  findings. 

We  provide  the  State  Social  Security 
Administrator  with  reports  of  the 
review's  findings.  These  reports  may 
contain  coverage  questions  which  need 
development  and  resolution  and 
reporting  errors  or  omissions  for  the 
State  to  correct  promptly.  These  reports 
may  also  recommend  actions  the  State 
can  take  to  improve  its  information 
gathering,  recordkeeping,  and  wage 
reporting  systems,  and  those  of  its 
political  subdivisions. 

How  to  Report  Wages  and 
Contributions — for  Wages  Paid  Prior  to 
1987 

§  404.1 237    Wage  reports  and  contribution 
returns— general— for  wages  paid  prior  to 
1987. 

(a)  Wage  reports.  Each  State  shall 
report  each  year  the  wages  paid  each 
covered  employee  during  that  year. 
With  the  wage  report  the  State  shall 
also  identify,  as  prescribed  by  SSA, 
each  political  subdivision  by  its 
assigned  identification  number  and, 
where  appropriate,  any  coverage  group 
or  payroll  record  unit  number  assigned. 

(b)  Wage  reports  of  remuneration  for 
agricultural  labor.  A  State  may  exclude 
from  its  agreement  any  services  of 
employees  the  remuneration  for  which  is 
not  wages  under  section  209(h)(2)  of  the 
Act.  Section  209(h)(2)  excludes  as  wages 
the  cash  remuneration  an  employer  pays 
employees  for  agricultural  labor  which 
is  less  than  $150  in  a  calendar  year,  or,  if 
the  employee  performs  the  agricultural 
labor  for  the  employer  on  less  than  20 
days  during  a  calendar  year,  the  cash 
remuneration  computed  on  a  time  basis. 
If  a  State  does  exclude  the  services  and 
the  individual  meets  the  cash-pay  or  20- 
day  test  described  in  §  404.1056.  the 


State  shall  identify  on  the  wage  report 
and  on  any  adjustment  report  each 
individual  performing  agricultural  labor 
and  the  amount  paid  to  her  or  him. 

(c)  Contribution  returns.  The  State 
shall  forward  the  contribution  return  as 
set  out  in  §  404.1249(b).  It  shall  make 
contribution  payments  under  §  404.1262. 

§  404. 1 239    Wage  reports  for  employees 
performing  services  in  more  than  one 
coverage  group— for  wages  paid  prior  to 
1987. 

(a)  Employee  of  State  in  more  thun 
one  coverage  group.  If  a  State  employee 
is  in  more  than  one  coverage  group,  the 
State  shall  report  the  employee's  total 
wages,  up  to  the  annual  wage 
limitations  in  §  404.1047.  as  though  the 
wages  were  paid  by  only  one  of  the 
coverage  groups. 

(b)  Employee  of  political  subdivision 
in  more  than  one  coverage  group.  If  an 
employee  of  a  political  subdivision  is  in 
more  than  one  coverage  group,  the  State 
shall  report  the  employees  total  wages, 
up  to  the  annual  wage  limitations  in 

§  404.1047,  as  though  the  wages  were 
paid  by  only  one  of  the  coverage  groups. 

(c)  Employee  of  State  and  one  or  more 
political  subdivisions.  If  an  individual 
performs  covered  services  as  an 
employee  of  the  State  and  an  employee 
of  one  or  more  political  subdivisions 
and  the  State  agreement  does  not 
provide  for  limiting  contributions  under 
section  218(e)(2)  of  the  Act  as  it  read 
prior  to  the  enactment  of  Pub.  L  99-509, 
the  State  and  each  political  subdivision 
shall  report  the  amount  of  covered 
wages  it  paid  the  employee  up  to  the 
annual  wage  limitations  in  §  404.1047. 

(d)  Employee  of  more  than  one 
political  subdivision.  If  an  individual 
performs  covered  services  as  an 
employee  of  more  than  one  political 
subdivision  and  the  State  agreement 
does  not  provide  for  limiting 
contributions  under  section  218(e)(2)  of 
the  Act  as  it  read  prior  to  the  enactment 
of  Pub.  L.  99-509,  each  political 
subdivision  shall  report  the  covered 
wages  it  paid  the  employee  up  to  the 
annual  wage  limitations  in  §  404.1047. 

(e)  Employee  performing  covered 
services  for  more  than  one  political 
entity  where  section  2t8lej(2)  of  the  Act 
is  applicable.  If  an  agreement  provides 
for  limiting  contributions  under  section 
218(e)(2)  of  the  Act  as  it  read  prior  to  the 
enactment  of  Pub.  L.  99-509,  the 
reporting  officials  compute  the  total 
amount  of  wages  paid  the  employee  by 
two  or  more  political  subdivisions  of  a 
State,  or  a  State  and  one  or  more  of  its 
political  subdivisions,  which  wievf 
subject  to  section  218(e)(2)  of  the  Act. 
The  State  reports  the  amount  of  wages 
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paid  up  to  the  annual  wage  limitations 
in  §  404.1047.  The  employee  is  treated  as 
having  only. one  employer.  If  the 
employee  also  had  wages  not  subject  to 
section  218(eK2)  of  the  Act,  the  State 
shall  report  those  wages  separately. 

§404.1242    Backpay. 

(a)  "flacApoy"  defined.  Back  pay  is 
pay  received  in  one  period  of  time  which 
would  have  been  paid  in  a  prior  period 
of  time  except  for  a  wrongful  or 
improper  action  taken  by  an  employer.  It 
includes  pay  made  under  Federal  or 
State  laws  intended  to  create  an 
employment  relationship  (including 
situations  where  there  is  unlawful 
refusal  to  hire)  or  to  protect  an 
employee's  right  to  wages. 

(b)  Back  pay  under  a  statute.  Back 
pay  under  a  statute  is  a  payment  by  an 
employer  following  an  award, 
determination  or  agreement  approved  or 
sanctioned  by  a  court  or  administrative 
agency  responsible  for  enforcing  a 
Federal  or  State  statute  protecting  an 
employee's  right  to  employment  or 
wages.  Examples  of  these  statutes  are: 

(1)  National  Labor  Relations  Act  or  a 
State  labor  relations  act; 

(2)  Federal  or  State  laws  providing 
reemployment  rights  to  veterans; 

(3)  State  minimum  wage  laws;  and 

(4)  Civil  Rights  Act  of  1964. 
Payments  based  on  legislation 
comparable  to  and  having  a  similar 
effect  as  those  listed  in  this  paragraph 
may  also  qualify  as  having  been  made 
under  a  statute.  Back  pay  under  a 
statute,  excluding  penalties,  is  wages  if 
paid  for  covered  employment.  It  is 
allocated  to  the  periods  of  time  in  which 
it  should  have  been  paid  if  the  employer 
had  not  violated  the  statute.  For 
backpay  awards  affecting  periods  prior 
to  1987,  a  State  must  fill  a  wage  report 
and  pay  the  contributions  due  for  all 
periods  involved  in  the  back  pay  award 
under  the  rules  applicable  to  those 
periods. 

(c)  Back  pay  not  under  a  statute. 
Where  the  employer  and  the  employee 
agree  on  the  amount  payable  without 
any  award,  determination  or  agreement 
approved  or  sanctioned  by  a  cotirt  or 
administrative  agency,  the  payment  is 
not  made  under  a  statute.  This  back  pay 
caimot  be  allocated  to  prior  periods  of 
time  but  must  be  reported  by  the 
employer  for  the  period  in  which  it  is 
paid. 

§  404.1243    Use  of  reporting  forms— for 
wages  paid  prior  to  1987. 

(a)  Submitting  wage  reports.  In  the 
form  and  manner  required  by  SSA,  a 
State  shall  submit  an  annual  report  lA 
the  covered  wages  the  State  and  its 
political  subdivisions  paid  their 


employees.  Any  supplemental, 
adjustment,  or  correctional  wage  report 
filed  is  considered  a  part  of  the  State's 
wage  report. 

(b)  Correction  of  errors.  If  a  State  fails 
to  report  or  incorrectly  reports  an 
employee's  wages  on  its  wage  report, 
the  State  shall  submit  a  corrective  report 
as  required  by  SSA. 

(c)  Reporting  on  magnetic  tape  or 
other  media.  After  approval  by  SSA,  a 
State  may  substitute  magnetic  tape  or 
other  media  for  any  form  required  for 
submitting  a  report  or  reporting 
information. 

§  404.1247    When  to  report  wages— for 
wages  paid  prior  to  1987. 

A  State  shall  report  wages  for  the 
calendar  year  in  which  they  were 
actually  paid.  If  the  wages  were 
constructively  paid  in  a  prior  calendar 
year,  the  wages  shall  be  reported  for  the 
prior  year  (see  §  404.1042(b)  regarding 
constructive  payment  of  wages). 

§  404.1249    When  and  wtiere  to  malce 
deposits  of  contributions  and  to  fiie 
contribution  returns  and  wage  reports — for 
wages  paid  prior  to  1987. 

(a)  Deposits  of  contributions.  The 
State  shall  pay  contributions  in  the 
manner  required  in  §  404.1262.  (For 
failure  to  make  deposits  when  due  see 

§  404.1265.)  The  contribution  payment  is 
considered  made  when  received  by  the 
appropriate  Federal  Reserve  bank  or 
branch  (see  §  404.1262).  Except  as 
provided  in  paragraphs  (b)  (2)  and  (3) 
and  paragraph  (c)  of  this  section, 
contributions  are  due  and  payable  as 
follows: 

(1)  For  wages  paid  before  July  1, 1980. 
Contribution  payments  for  wages  paid 
in  a  calendar  quarter  are  due  on  the  15th 
day  of  the  second  month  following  the 
end  of  the  calendar  quarter  during 
which  the  wages  were  paid. 

(2)  For  wages  paid  beginning  July  1, 
1980,  and  before  January  1984. 
Contribution  payments  for  wages  paid 
in  a  calendar  month  are  due  within  the 
thirty  day  period  following  the  last  day 
of  that  month. 

(3)  For  wages  paid  after  December 
1983  and  prior  to  1987.  Contribution 
payments  for  wages  paid  in  the  first  half 
of  a  calendar  month  are  due  on  the  last 
day  of  that  month.  Contribution 
payments  for  wages  paid  in  the  second 
half  of  that  calendar  month  are  due  on 
the  fifteenth  day  of  the  next  month.  (For 
purposes  of  this  section,  the  first  half  of 
a  calendar  month  is  the  first  15  days  of 
that  month  and  the  second  half  is  the 
remainder  of  that  month.) 

(b)  Contribution  returns  and  wage 
reports— {1)  Where  to  be  fried.  The  State 
shall  file  the  original  copies  of  all 


contribution  returns,  wage  reports,  and 
adjustment  reports  with  the  SSA. 

(2)  When  to  be  filed — (i)  For  years 
prior  to  execution  of  agreement  or 
modification.  If  an  agreement  or 
modification  provides  for  the  coverage 
of  employees  for  periods  prior  to  1987, 
the  State  shall  pay  contributions  due 
and  shall  file  wage  reports  with  SSA  for 
these  periods  within  90  days  after  the 
date  of  the  notice  that  the  Secretary  has 
signed  the  agreement  or  modification. 

(ii)  For  year  of  execution  of  agreement 
or  modification.  If  the  agreement  or 
modification  provides  for  the  coverage 
of  employees  for  the  year  of  execution 
of  the  agreement  or  modification,  the 
State  may,  within  90  days  after  the  date 
of  the  notice  that  the  Secretary  has 
signed  the  agreement  or  modification, 
submit  a  single  contribution  return  and 
pay  all  contributions  due  for  the 
following  periods: 

(A)  The  month  in  which  the  agreement 
or  modification  was  signed; 

(B)  Any  prior  months  in  that  year;  and 

(C)  Any  subsequent  months  before 
January  1984  (half-months  after 
December  1983)  whose  contribution 
return  and  payment  due  date  is  within 
this  90  day  period.  The  State  shall  file 
wage  reports  for  that  year  by  February 
28  of  the  year  following  the  date  of 
execution  or  within  90  days  of  the  date 
of  the  notice,  whichever  is  later. 

(iii)  For  years  after  execution  of 
agreement  or  modification.  Except  as 
described  in  paragraph  (b)(2)(ii)  of  this 
section,  when  the  State  pays  its 
contributions  under  paragraph  (a)  of  this 
section,  it  shall  also  file  a  contribution 
return.  The  State  shall  file  the  wage 
report  for  any  calendar  year  after  the 
year  of  execution  of  the  agreement  or 
modification  by  February  28  of  the 
following  calendar  year. 

(iv)  For  good  cause  shown,  and  upon 
written  request  by  a  State,  the  Secretary 
may  allow  additional  time  for  filing  the 
reports  and  paying  the  related 
contributions  described  in  paragraphs 
(b){2)(i)  and  (b)(2)(ii)  of  this  section. 

(3)  Due  date  is  on  a  weekend.  legal 
holiday  or  Federal  nonworkday.  If  the 
last  day  for  filing  the  wage  report  falls 
on  a  weekend,  legal  holiday  or  Federal 
nonworkday,  the  State  may  file  the 
wage  report  on  the  next  Federal 
workday.  If  the  due  date  for  paying 
contributions  for  the  wages  paid  in  a 
period  (as  specified  in  paragraph  (a)  of 
this  section)  falls  on  a  weekend,  legal 
holiday  or  Federal  nonworkday.  the 
State  shall  pay  the  contributions  and 
shall  file  the  contribution  return  no  later 
than — 
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(i)  The  preceding  Federal  workday  for 
wages  paid  in  )uly  1980  through 
December  1983; 

(ii)  The  next  Federal  workday  for 
wages  paid  before  July  1980  or  after 
December  1983. 

(4)  Submitting  reports  and  payments. 
When  submitting  the  contribution 
returns  or  wage  reports  the  State  shall 
release  them  in  time  to  reach  SSA  by  the 
due  date.  When  submitting  contribution 
payments  as  described  in  §  404.1262,  the 
State  shall  release  the  payments  in  time 
to  reach  the  appropriate  Federal 
Reserve  bank  or  branch  by  the  due  date. 
In  determining  when  to  release  any 
returns,  reports,  or  payments  the  State 
shall  provide  sufficient  time  for  them  to 
timely  reach  their  destination  under  the 
method  of  submission  used,  e.g.,  mail  or 
electronic  transfer  of  funds. 

(c)  Payments  by  third  party  on 
account  of  sickness  or  accident 
disability.  Where  a  third  party  makes  a 
payment  to  an  employee  on  account  of 
sickness  or  accident  disability  which 
constitutes  wages  for  services  covered 
under  a  State  agreement,  the  wages  will 
be  considered,  for  purposes  of  the 
deposits  required  under  this  section,  to 
have  been  paid  to  the  employee  on  the 
date  on  which  the  employer  receives 
notice  from  the  third  party  of  the  amount 
of  the  payment.  No  interest  will  be 
assessed  for  failure  to  make  a  timely 
deposit  of  contributions  due  on  such 
wages  for  which  a  deposit  was  made 
after  December  1981  and  before  July 
1982,  to  the  extent  that  the  failure  to 
make  the  deposit  timely  is  due  to 
reasonable  cause  and  not  willful 
neglect. 

§  404.1251    Final  reports— for  wages  paid 
prior  to  1987. 

If  a  political  subdivision  is  legally 
dissolved,  the  Slate  shall  file  a  final 
report  on  that  entity.  The  report  shall 
include  each  coverage  group  whose 
existence  ceases  with  that  of  the  entity. 
It  shall: 

(a)  Be  marked  "final  report"; 

(b)  Cover  the  period  during  which 
final  payment  of  wages  subject  to  the 
agreement  is  made;  and 

(c)  Indicate  the  last  date  wages  were 
paid. 

With  the  final  report,  the  State  shall 
submit  a  statement  showing  the  title  and 
business  address  of  the  State  official 
responsible  for  keeping  the  Statn's 
records  and  of  each  State  and  local 
official  responsible  for  keeping  the 
records  for  each  coverage  group  whose 
existence  is  ended.  The  State  sh.ill  also 
identify,  as  prescribed  by  SSA,  each 
political  subdivision  by  its  assigned 
number  and,  where  applicable,  any 


coverage  group  or  payroll  record  unit 
number  assigned. 

What  Is  a  State's  Liability  for 
Contributions — for  Wages  Paid  Prior  to 
1987 

§  404. 1 255    State's  liability  for 
contributions— for  wages  paid  prior  to 
1987. 

A  State's  liability  for  contributions 
equals  the  sum  of  the  taxes  which  would 
be  imposed  by  sections  3101  and  3111  of 
the  Internal  Revenue  Code  of  1954,  if  the 
services  of  the  employees  covered  by 
the  State's  agreement  were  employment 
as  defined  in  section  3121  of  the  Code. 
The  State's  liability  begins  when  those 
covered  services  are  performed,  for 
which  wages  are  actually  or 
constructively  paid  to  those  individuals, 
including  wages  paid  in  a  form  other 
than  cash  (see  §  404.1041(d)).  If  an 
agreement  is  effective  retroactively,  the 
State's  liability  for  contributions  on 
wages  paid  during  the  retroactive  period 
begins  with  the  date  of  execution  of  the 
agreement  or  applicable  modification. 
Where  coverage  of  a  coverage  group  has 
been  terminated,  the  State  is  liable  for 
contributions  on  wages  paid  for  covered 
services  even  if  the  wages  are  paid  after 
the  effective  date  of  termination  of 
coverage. 

§  404.1256    Limitation  on  State's  liability 
for  contritHJtions  for  multiple  employment 
situations — for  wages  paid  prior  to  1987. 

(a)  Limitation  due  to  multiple 
employment.  Where  an  individual  in 
any  calendar  year  performs  covered 
services  as  an  employee  of  a  State  and 
as  an  employee  of  one  or  more  political 
subdivisions  of  the  State,  or  as  an 
employee  of  more  than  one  political 
subdivision;  and  the  State  provides  all 
the  funds  for  payment  of  the  amounts 
which  are  equivalent  to  the  taxes 
imposed  on  the  employer  under  FICA  on 
that  individual's  remuneration  for  those 
services;  and  no  political  subdivision 
reimburses  the  State  for  paying  those 
amounts;  the  State's  agreement  or 
modification  of  an  agreement  may 
provide  that  the  State's  liability  for  the 
contributions  on  that  individual's 
remuneration  shall  be  computed  as 
though  the  individual  had  performed 
services  in  employment  for  only  one 
political  subdivision.  The  State  may 
then  total  the  individual's  covered 
wages  from  all  these  governmental 
employers  and  compute  the 
contributions  based  on  that  total  subject 
to  the  wage  limitations  in  §  404.1047. 

(b)  Idfntification  of  employees  in 
multiple  employment.  An  agreement  or 
modification  of  an  agreement  providing 
for  the  computation  of  contributions  as 
described  in  paragraph  (a)  of  this 


section  shall  identify  the  class  or  classes 
of  employees  to  whose  wages  this 
method  of  computing  contributions 
applies.  For  example,  the  State  may 
provide  that  such  computation  shall 
apply  to  the  wages  paid  to  all 
individuals  for  services  performed  in 
positions  covered  by  a  particular 
retirement  system,  or  to  the  wages  paid 
to  all  individuals  who  are  members  of 
any  two  or  more  coverage  groups 
designated  in  an  agreement  or 
modification.  The  State  shall  promptly 
notify  SSA  if  the  conditions  in 
paragraph  (a)  of  this  section  are  no 
longer  met  by  any  class  or  classes  of 
employees  identified  in  an  agreement  or 
modification.  In  its  notification,  the 
State  shall  identify  each  class  of 
employees  and  the  date  on  which  the 
conditions  ceased  to  be  met. 

(c)  Effective  date.  In  the  agreement  or 
modification,  the  State  shall  provide 
that  the  computation  of  contributions 
shall  apply  to  wages  paid  after  the 
effective  date  stated  in  the  agreement  or 
modification.  That  date  may  be  the  last 
day  of  any  calendar  year;  however,  it 
may  be  no  earlier  than  January  1  of  the 
year  in  which  the  agreement  or 
modification  is  submitted  to  SSA. 

Figuring  the  Amount  of  the  State's 
Contributions — for  Wages  Paid  Prior  to 
1987 

§  404. 1 260  Amount  of  contributions— for 
wages  paid  prior  to  1987. 

The  State's  contributions  are  equal  to 
the  product  of  the  applicable 
contribution  rate  (which  is  equivalent  to 
both  the  tax  rates  imposed  under 
sections  3101  and  3111  of  the  Internal 
Revenue  Code)  times  the  amount  of 
wages  actually  or  constructively  paid 
for  covered  services  each  year  (subject 
to  the  wage  limitations  in  §  404.1(M7)  to 
the  employee. 

§404.1262    Manner  of  payment  of 
contributions  by  State — for  wages  paid 
prior  to  1987. 

When  paying  its  contributions,  the 
Slate  shall  deposit  its  payment  at  the 
specific  Federal  Reserve  bank  or  branch 
designated  by  SSA. 

§  404.1263  When  fractional  part  of  a  cent 
may  t>e  disregarded— for  wages  paid  prior 
to  1967. 

In  paying  contributions  to  a  Federal 
Reserve  bank  or  branch,  a  Stale  may 
disregard  a  fractional  part  of  a  cent 
unless  it  amounts  to  one-half  cent  or 
more,  in  which  case  it  shall  be  increasi'd 
to  one  cent.  Fractional  parts  of  a  cent 
shall  be  used  in  computing  the  total  uf 
contributions. 


If  a  State  Fails  To  Make  Timely 
Payments— for  Wages  Paid  Prior  to  1987 

t)  404. 1 265    Addition  of  interest  to 
contributions— for  wages  paid  prior  to 
1987. 

(a)  Contributions  not  paid  timely.  If  a 
State  fails  to  pay  its  contributions  to  the 
appropriate  Federal  Reserve  bank  or 
branch  (see  §  404.1262),  when  due  under 
§  404.1249(a),  we  add  interest  on  the 
unpaid  amount  of  the  contributions 
beginning  with  the  date  the  payment 
was  due,  except  as  described  in 
paragraphs  (b)  and  (c)  of  this  section. 
Interest,  if  charged,  begins  with  the  due 
date  even  if  it  is  a  weekend,  legal 
holiday  or  Federal  nonwork  day. 
Interest  is  added  at  the  rate  prescribed 
in  section  218(j)  of  the  Act  as  it  read 
prior  to  the  enactment  of  Pub.  L.  99-509. 

(b)  Method  of  making  adjustment.  (1) 
If  a  State  shall  fde  a  contribution  return 
and  shall  accompany  such  return  with 
payment  of  contributions  due  and 
payable  as  reported  on  such  return  in 
accordance  with  §  404.1249  but  the 
amount  of  the  contributions  reported 
and  paid  is  less  than  the  correct  amount 
of  contributions  due  and  payable  and 
the  underpayment  of  contributions  is 
attributable  to  an  error  in  computing  the 
contributions  (other  than  an  error  in 
applying  the  rate  of  contributions  in 
effect  at  the  time  the  wages  were  paid), 
the  State  shall  adjust  the  underpayment 
by  reporting  the  additional  amount  due 
by  reason  of  such  underpayment  either 
as  an  adjustment  of  total  contributions 
due  with  the  first  wage  report  filed  after 
notification  of  the  underpayment  by  the 
Social  Security  Administration,  or  as  a 
single  adjustment  of  total  contributions 
due  with  any  contribution  return  filed 
prior  to  the  filing  of  such  wage  report. 

(2)  If  an  underpayment  of 
contributions  is  due  to  an 
underreporting  of  or  a  failure  to  report 
one  or  more  employees: 

(i)  Where  the  underreporting  or  failure 
to  report  has  been  ascertained  by  the 
State,  the  State  may  cause  an 
adjustment  by  filing  a  report  within  30 
days  after  ascertainment  of  the  error  by 
the  State; 

(ii)  Where  the  underreporting  or 
failure  to  report  has  been  ascertained  by 
the  Social  Security  Administration,  a 
notification  of  underpayment  shall  be 
forwarded  to  the  State,  and  the  State 
may  cause  an  adjustment  of  the 
underpayment  by  returning  to  the  Social 
Security  Administration,  within  30  days 
from  the  date  of  the  notification,  a  copy 
of  the  r.  jtifiction  of  underpayment  and 
the  State's  corrected  report.  The  report 
shall  show  the  amount  of  wages,  if  any. 
erroneously  reported  for  the  reporting 
period  and  the  correct  amount  of  wages 


that  should  have  been  reported  and  the 
identification  number  of  the  State  or  the 
political  subdivision  for  each  employee 
who  was  omitted  or  erroneously 
reported.  The  filing  to  correct  an 
underreporting  of  or  a  failure  to  report 
one  or  more  employees'  wages  shall  not 
constitute  an  adjustment  under  this 
section  unless  the  wages  were 
erroneously  omitted  or  erroneously 
reported. 

(c)  Payment.  The  amount  of  each 
underpayment  adjusted  in  accordance 
with  this  section  shall  be  paid  to  the 
Federal  Reserve  Bank,  or  branch 
thereof,  serving  the  district  in  which  the 
State  is  located,  without  interest,  at  the 
time  of  reporting  the  adjustment:  except 
that  where  any  amounts  due  with 
respect  to  such  an  adjustment  had  been 
paid  in  error  to  IRS  and  a  refund  thereof 
timely  requested  from,  or  instituted  by, 
IRS,  the  amount  of  underpayment 
adjusted  in  accordance  with  this 
section,  plus  any  interest  paid  by  IRS  on 
the  amount  of  such  underpayment,  shall 
be  paid  to  the  Federal  Reserve  Bank,  or 
branch  thereof,  serving  the  district  in 
which  the  State  is  located,  at  the  time  of 
reporting  the  adjustment  or  within  30 
days  after  the  date  of  issuance  by  IRS  of 
the  refund  of  the  erroneous  payments, 
whichever  is  later.  Except  as  provided  in 
the  preceding  sentence  of  this 
paragraph,  if  an  adjustment  is  reported 
pursuant  to  paragraph  (b)  of  this  section, 
but  the  amount  thereof  is  not  paid  when 
due,  interest  thereafter  accrues. 

(d)  Verifying  contributions  paid 
against  reported  wages.  We  check  the 
computation  of  contributions  to  verify 
that  a  State  has  paid  the  correct  amount 
of  contributions  on  the  wages  it  reports 
for  a  calendar  year  (see 

§  404.1249(b)(2)).  If  we  determine  that  a 
State  paid  less  than  the  amount  of 
contributions  due  for  that  year,  we  add 
interest  to  the  amount  of  the 
underpayment.  We  would  add  interest 
beginning  with  the  date  the  unpaid 
contributions  were  initially  due  to  the 
date  those  contributions  are  paid. 
However,  if  the  total  amount  of  the 
underpayment  is  5  percent  or  less  than  5 
percent  of  the  contributions  due  for  a 
calendar  year  based  upon  the  State's 
wage  report  and  the  State  deposits  the 
underpaid  amount  within  30  days  after 
the  date  of  our  notification  to  the  State 
of  the  amount  due,  the  State  may 
request  that  the  interest  on  the 
underpaid  amount  be  waived  for  good 
cause.  This  request  must  be  made  within 
30  days  of  our  notification  to  the  State  of 
the  amount  due.  Such  requests  will  be 
evaluated  on  an  individual  basis.  The 
evaluation  will  include,  but  not  be 
limited  to,  consideration  of  such  factors 
as  the  circumstances  causing  the  late 


payment,  the  State's  past  record  of  late 
payments  and  the  amount  involved. 

Examples 

(1)  The  records  of  a  political  subdivision 
for  the  month  of  June  are  destroyed  by  fire. 
The  State  makes  an  estimated  deposit  of 
contributions  for  the  month  of  June  for  that 
political  subdivision  and  deposits 
contributions  for  the  month  of  June  for  all 
other  political  subdivisions  based  on  actual 
records.  At  the  time  SSA  verifies 
contributions  paid  against  reported  wages, 
we  discover  that  the  State  has  paid  only  97 
percent  of  its  total  liability  for  the  year. 
Within  30  days  after  we  notify  it  of  the 
amount  due.  the  State  asks  that  we  waive  the 
interest  on  the  unpaid  amount  and  the  State 
deposits  the  unpaid  amount.  In  this  situation, 
we  would  waive  the  interest  on  the  unpaid 
contributions. 

(2)  We  would  waive  interest  if: 

(i)  Some  of  the  pohtical  subdivisions  made 
small  arithmetical  errors  in  preparing  their 
reports  of  wages, 

(ii)  After  verification  of  the  contributions 
paid  against  reported  wages,  SSA  discovers 
that  minimal  additional  contributions  are 
due, 

(iii)  Within  30  days  of  our  notice  to  the 
State  regarding  this  underpayment  the  State, 
which  usually  makes  its  deposits  timely,  pays 
the  amount  due.  and 

(iv)  Within  that  same  30  day  period  the 
State  requests  that  we  waive  the  interest  due. 

(3)  We  would  not  waive  interest  where  a 
State  frequently  has  problems  depositing  its 
contributions  timely.  Reasons  given  for  the 
delays  are.  e.g.,  the  computer  was  down,  the 
5  p.m.  mail  pickup  was  missed,  one  of  the 
school  district  reports  was  misplaced.  If 
requested  we  would  not  waive  interest  on 
this  State's  late  payment  of  contributions 
based  upon  its  past  record  of  late  payments 
and  because  of  the  circumstances  cited. 

(e)  Due  date  is  on  a  weekend,  legal 
holiday  or  Federal  nonworkday.  If  the 
last  day  of  the  30-day  periods  specified 
in  paragraphs  (b)  and  (d)  of  this  section 
is  on  a  weekend,  legal  holiday  or 
Federal  nonworkday,  the  State  shall 
make  the  required  deposit  or  request  for 
waiver  of  payment  of  interest  on  the 
next  Federal  workday. 

§  404. 1 267    Failure  to  make  timely 
payments— for  wages  paid  prior  to  1987. 

If  a  State  does  not  pay  its 
contributions  when  due,  the  Secretary 
has  the  authority  under  section  218(j)  of 
the  Act  as  it  read  prior  to  the  enactment 
of  Pub.  L.  99-509  to  deduct  the  amounts 
of  the  unpaid  contributions  plus  interest 
at  the  rate  prescribed  from  any  amounts 
certified  by  her  or  him  to  the  Secretary 
of  the  Treasury  for  payments  to  the 
State  under  any  other  provision  of  the 
Social  Security  Act.  The  Secretary 
notifies  the  Secretary  of  the  Treasury  of 
the  amounts  deducted  and  requests  that 
the  amount  be  credited  to  the  Trust 
Funds.  Amounts  deducted  are 
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considered  paid  to  the  State  under  the 
other  provision  of  the  Social  Security 
Act. 

flow  Errors  in  Reports  and 
Contributions  Are  Adjusted — for  Wages 
Paid  Prior  to  1987 

§  404. 1 270    Adiustments  In  general— for 
wages  paid  prior  to  1987. 

States  have  the  opportunity  to  adjust 
errors  in  the  payment  of  contributions.  A 
State  but  not  its  political  subdivisions  is 
authorized  to  adjust  errors  in  the 
underpayment  of  contributions. 
Similarly,  the  State  shall  file  all  claims 
for  credits  or  refunds  and  SSA  makes 
the  credits  and  refunds  only  to  the  State. 
Generally,  we  do  not  refund 
contributions  in  cash  to  a  State  unless 
the  State  is  not  expected  to  have  future 
liability  for  contributions  under  section 
218  of  the  Act. 

§  404. 1 27 1    Adjustment  of  overpayment  of 
contributions— for  wages  paid  prior  to 
1987. 

(a)  General  If  a  State  pays  more  than 
the  correct  amount  of  contributions,  the 
State  shall  adjust  the  overpayment  with 
the  next  contribution  return  filed  on 
which  the  amount  owed  equals  or 
exceeds  the  amount  of  the  overpayment. 

(b)  Overpayment  due  to  overreporting 
of  wages— {!]  Report  to  file.  If  the 
overpayment  is  due  to  the  State's 
reporting  more  than  the  correct  amount 
of  wages  paid  to  one  or  more  employees 
during  a  reporting  period  and  the 
overpayment  is  not  adjusted  under 
paragraph  (a)  of  this  section,  the  State 
shall  file  a  report  on  the  appropriate 
form  showing: 

(i)  The  corrected  wage  data  as 
prescribed  by  SSA;  and 

(ii)  The  reason  why  the  original 
reporting  was  incorrect. 

(2)  Refund  or  credit  of  overpayment 
where  section  218(e)(2)  of  the  Act  not 
applicable.  If: 

(i)  The  State  collected  contributions 
from  employees  in  excess  of  the  amount 
of  taxes  that  would  have  been  required 
under  section  3101  of  the  Internal 
Revenue  Code:  and 

(ii)  The  State  paid  to  the  Secretary  of 
the  Treasury  those  contributions  plus  a 
matching  amount  in  excess  of  the  taxes 
which  would  have  been  required  from 
an  employer  under  section  3111  of  the 
Code:  and 

(iii)  The  services  of  the  employees  in 
question  would  have  constituted 
employment  under  section  3121(b)  of  the 
Code;  and 

(iv)  Section  218(e)(2)  of  the  Act  as  it 
read  prior  to  the  enactment  of  Pub.  L. 
99-509  does  not  apply  (see 
§  404.1256(a)],  then  the  State  shall  adjust 
the  overpaid  contributions  under 


paragraph  (b)(1)  of  this  section.  With  its 
adjustment  the  State,  where  appropriate, 
shall  include  on  the  prescribed  form  a 
statement  that  the  employees  from 
whom  the  excess  contributions  were 
collected  have  not  received  nor  expect 
to  receive  a  refund  of  excess 
contributions  under  section  6413(c)  of 
the  Internal  Revenue  Code  of  1954  (see 
§  404.1275(b)).  Generally,  if  the  State 
does  not  include  this  statement  with  its 
adjustment  request,  we  only  refund  or 
credit  the  State  for  up  to  one-half  of  the 
overpaid  amount. 

(c)  Refund  or  credit  of  overpayment 
where  section  218(e)(2)  of  the  Act 
applicable.  (1)  General.  If — 

(i)  The  overreporting  of  the  amount  of 
wages  paid  to  one  or  more  employees 
during  a  reporting  period(s)  is  due  to  a 
computation  of  contributions  under 
§  404.1256  for  a  year  or  years  prior  to  the 
year  in  which  the  agreement  or 
modification  providing  for  the 
computation  is  entered  into,  or 

(ii)  The  overreporting  is  due  to  a 
failure  to  compute  §  404.1256, 
the  State  shall  adjust  the  overpayment 
under  paragraph  (b)(1)  of  this  section. 
An  overpayment  due  to  overreported 
wages  which  does  not  result  from  the 
computation  of  contributions  or  a  failure 
to  compute  contributions  under 
§  404.1256  shall  also  be  adjusted  by  the 
State  under  paragraph  (b)(1)  of  this 
section.  If  the  adjustment  of  the 
overpayment  results  in  an 
underreporting  of  wages  for  any 
employee  by  the  State  or  any  political 
subdivision,  the  State  shall  include  with 
the  report  adjusting  the  overpayment  a 
report  adjusting  each  underreporting.  If 
the  adjustment  of  the  overpayment  does 
not  result  in  an  underreporting  of  wages 
for  any  employee  by  the  State  or  any 
political  subdivision,  the  State  shall 
include  with  the  report  adjusting  the 
overpayment  a  statement  that  the 
adjustment  of  the  overpayment  does  not 
result  in  any  underreporting. 

(2)  Amount  of  refund  or  credit.  If  the 
State  collects  excess  contributions  from 
employees,  the  State's  claim  for  refund 
or  credit  is  limited  to  the  overpaid 
amounts.  (See  §  404.1275  relating  to 
adjustment  of  employee  contributions.) 
If— 

(i)  The  State  collected  the  correct 
amount  of  contributions  from  employees 
based  on  the  amount  of  wages  reported 
and  the  Forms  W-2  issued  to  the 
employees  show  only  the  amount  of 
contributions  actually  collected,  but  the 
amount  of  wages  reported  is  being 
adjusted  downward,  or 

(ii)  The  State  collects  excess 
contributions  from  employees  but  Forms 
W-2  have  not  been  issued  for  an 


amount  of  wages  which  is  being 
adjusted  downward,  the  State  may 
claim  a  refund  or  credit  for  the  overpaid 
amounts.  Where  the  State's  claim  for 
refund  or  credit  is  for  the  total  overpaid 
amount,  the  adjustment  report  shall 
include  a  statement  that  excess 
contributions  have  not  been  collected 
from  employees,  or.  where  excess 
contributions  have  been  collected,  that 
Forms  W-2  have  not  been  issued  and 
that,  when  issued,  they  will  show  the 
correct  amount  of  employee 
contributions. 

§  404.1272    Refund  or  recomputation  of 
overpayments  which  are  not  adjustable — 
for  wages  paid  prior  to  1987. 

(a)  General.  If  a  State  pays  more  than 
the  correct  amount  of  contributions  or 
interest  to  the  appropriate  Federal 
Reserve  bank  or  branch  (see  §  404.1262), 
and  no  adjustment  in  the  amount  of 
reported  wages  is  necessary,  that  State 
may  file  a  claim  for  refund  or 
recomputation  of  the  overpayment. 

(b)  Form  of  claim.  No  special  form  is 
required  to  make  a  claim  for  a  refund  or 
recomputation.  If  a  credit  is  taken  under 
§  404.1271,  a  claim  is  not  required. 

(c)  Proof  of  representative  capacity.  If 
a  report  or  return  is  made  by  an 
authorized  official  of  the  State  who 
ceases  to  act  in  an  official  capacity  and 
a  claim  for  a  refund  is  made  by  a 
successor  official,  the  successor  official 
must  submit  with  the  claim  written 
evidence  showing  that  he  or  she  has  the 
authority  to  make  a  claim  for  and 
receive  a  refund  of  any  contributions 
paid  by  the  former  official.  The  written 
evidence  is  not  necessary  if  the 
successor  official  has  previously  filed 
one  or  more  reports  or  returns  which 
contain  her  or  his  signature  and  official 
title. 

§  404. 1275    Adjustment  of  employee 
contributions— for  wages  paid  prior  to 
1987. 

The  amount  of  contributions  a  Stale 
deducts  from  an  employee's 
remuneration  for  covered  services,  or 
any  correction  of  that  amount,  is  a 
matter  between  the  employee  and  the 
State  or  political  subdivision.  The  State 
shall  show  any  correction  of  an 
employee's  contribution  on  statements  it 
furnishes  the  employee  under  §  404.1226. 
Where  the  State  issues  an  employee  a 
Form  W-2  and  then  submits  an 
overpayment  adjustment  but  claims  less 
than  the  total  overpaid  amount  as  a 
refund  or  credit,  the  State  shall  not 
correct  the  previously  issued  Form  W-2 
to  refiect  that  adjustment. 


32988         Federal  Register  /  Vol.  53,  No.  167  /  Monday,  August  29,  1988  /  Rules  and  Regulations 


§  404. 1 276    Reports  and  payments 
erroneously  made  to  Internal  Revenue 
Service-transfer  of  funds— for  wages  paid 
prior  to  1987. 

(a)  General  In  some  instances,  State 
or  local  governmental  entities  not 
covered  under  an  agreement  make 
reports  and  pay  contributions  to  IRS 
under  the  Federal  Insurance 
Contributions  Act  (PICA)  procedures 
applicable  to  private  employers  in  the 
mistaken  belief  that  this  provides  Social 
Security  coverage  under  section  218  of 
the  Act  for  their  employees.  In  other 
instances,  entities  which  are  covered 
under  an  agreement  erroneously  report 
to  IRS,  or  a  State  or  local  government 
employee  reports  other  employees  to 
IRS  or  reports  to  IRS  as  a  self-employed 
individual.  Where  these  reports  and 
payments  are  erroneously  made  to  IRS, 
the  State  may  correct  the  error  and 
obtain  coverage  under  its  agreement  as 
described  in  paragraphs  (b)  through  (f) 
of  this  section. 

(b)  Political  subdivision  not  included 
in  the  State  agreement.  We  notify  the 
State  that  if  it  desires  coverage,  it  may 
be  provided  by  either  a  regular 
modification  or  an  error  modification, 
depending  on  the  circumstances 

(§§  404.1215  and  404.1216).  In  most 
cases,  the  State  may  obtain  coverage  by 
a  regular  modification.  If  a  regular 
modification  cannot  be  used  (e.g.,  State 
law  does  not  permit  the  retroactive 
effective  date  which  would  be  desired], 
the  State  may  use  an  error  modification. 
The  effective  date  of  either  modification 
depends  on  the  facts  of  the  situation 
being  corrected. 

(c)  Political  subdivision  included  in 
the  agreement.  If  a  political  subdivision 
included  in  the  agreement  erroneously 
makes  reports  and  payments  under 
FICA  procedures,  the  State  must  correct 
the  reportings  for  periods  not  barred  by 
the  statute  of  limitations.  If  the  covered 
entity  reported  both  under  the 
agreement  and  under  FICA  procedures, 
we  notify  IRS  and  make  necessary 
corrections  in  the  earnings  records.  We 
also  advise  the  State  that  the  entity 
which  reported  under  FICA  procedures 
should  request  a  refund  of  payments 
erroneously  made  to  IRS. 

(d)  State  and  local  government 
employees  erroneously  reported  as 
employees  of  individual  or  as  self- 
employed. — (1)  Covered  entity.  If 
employees  of  a  covered  entity  are 
erroneously  reported  as  employees  of  an 
individual  or  as  self-employed,  we 
advise  the  State  that  the  individual  who 
made  the  reports  should  request  a 
refund  from  IRS  for  periods  not  barred 
by  the  statute  of  limitations.  We  require 


the  State  to  file  correctional  reports  and 
returns  for  any  periods  open  under  the 
State  and  local  statute  of  limitations. 

(2)  Noncovered  entity.  We  advise  the 
State  that  the  individual  who  made  the 
reports  should  request  a  refund  from  IRS 
for  the  periods  not  barred  by  the  statute 
of  limitations.  If  the  State  wishes  to 
provide  coverage,  it  must  submit  a 
modification  as  discussed  in  paragraph 
(b)  of  this  section.  If  the  State  does  not 
wish  to  provide  coverage,  we  void  the 
reports.  Amounts  reported  for  periods 
barred  by  the  statute  of  limitations 
remain  on  the  earnings  records. 

(e)  Filing  wage  reports  and  paying 
contributions.  Generally,  the  entity  or 
individual  that  makes  the  erroneous 
reports  and  payments  requests  the 
refund  from  IRS  for  periods  not  barred 
by  the  statute  of  limitations.  The  State 
files  the  necessary  reports  with  SSA  and 
pays  any  contributions  due.  The  reports 
shall  conform  to  the  coverage  provided 
by  the  agreement  to  the  extent  permitted 
by  the  statute  of  limitations.  The  due 
date  for  these  reports  depends  on 
whether  original  reports  or  adjustment 
reports  are  involved.  Reports  and 
contribution  returns  for  the  entire 
retroactive  period  of  coverage  provided 
by  a  regular  or  error  modification  are 
due  90  days  after  the  date  of  execution 
of  the  modification.  The  time  limitations 
for  issuing  assessments  and  credits  or 
refunds  extend  from  this  due  date.  Thus, 
SSA  may  issue  assessments  or  credits  or 
refunds  for  periods  barred  to  refund  by 
IRS.  The  State  may  request  that  reports 
and  payments  for  the  IRS  barred  periods 
be  considered  made  under  the 
agreement  as  described  in  paragraph  [f] 
of  this  section. 

(f)  Use  of  transfer  procedure.  In 
hmited  situations,  the  State  may  request 
that  reports  and  payments  the  State  or  a 
political  subdivision  (but  not  an 
individual)  erroneously  made  under 
FICA  procedures  and  which  have  been 
posted  to  the  employee's  earnings 
record  be  considered  made  under  the 
State's  agreement.  We  use  a  transfer 
procedure  to  do  this.  The  transfer 
procedure  may  be  used  only  where 

(1)  The  periods  are  open  to 
assessment  under  the  State  and  local 
statute  of  limitations; 

(2)  The  erroneous  reports  to  be 
transferred  are  posted  to  SSA's  records; 

(3)  The  periods  are  barred  to  refund 
under  the  IRS  statute  of  limitations:  and 

(4)  A  refund  is  not  obtained  from  IRS 
by  the  reporting  entity. 


How  Overpayments  of  Contributions 
Are  Credited  or  Refunded — for  Wages 
Paid  Prior  to  1987 

§  404.1 280    Allowance  of  credits  or 
refunds— for  wages  paid  prior  to  1987. 

If  a  State  pays  more  than  the  amount 
of  contributions  due  under  an 
agreement,  SSA  may  allow  the  State, 
subject  to  the  time  limitations  in 
§  404.1282  and  the  exceptions  to  the 
time  limitations  in  §  404.1283,  a  credit  or 
refund  of  the  overpayment. 

§  404. 1 28 1  Credits  or  refunds  for  periods 
of  time  during  which  no  liability  exists— for 
wages  paid  prior  to  1987. 

If  a  State  pays  contributions  for  any 
period  of  time  for  which  contributions 
are  not  due,  but  the  State  is  liable  for 
contributions  for  another  period,  we 
credit  the  amount  paid  against  the 
amount  of  contributions  for  which  the 
State  is  liable.  We  refund  any  balance  to 
the  State. 

§  404.1282    Time  limitations  on  credits  or 
refunds— for  wages  paid  prior  to  1987. 

(a)  General.  To  get  a  credit  or  refund, 
a  State  must  file  a  claim  for  a  credit  or 
refund  of  the  overpaid  amount  with  the 
Secretary  before  the  applicable  time 
limitation  expires.  The  State's  claim  for 
credit  or  refund  is  considered  filed  with 
the  Secretary  when  it  is  delivered  or 
mailed  to  the  Secretary.  Where  the  time 
limitation  ends  on  a  weekend,  legal 
holiday  or  Federal  nonworkday,  we 
consider  a  claim  timely  filed  if  it  is  filed 
on  the  next  Federal  workday. 

(b)  Time  limitation.  Subject  to  the 
exceptions  in  §  404.1283,  a  State  must 
file  a  claim  for  credit  or  refund  of  an 
overpayment  before  the  end  of  the  latest 
of  the  following  time  periods: 

(1)  3  years,  3  months,  and  15  days 
after  the  year  in  which  the  wages  in 
question  were  paid  or  alleged  to  have 
been  paid;  or 

(2)  3  years  after  the  due  date  of  the 
payment  which  included  the 
overpayment;  or 

(3)  2  years  after  the  overpayment  was 
made  to  the  Secretary  of  the  "Treasury. 

§404.1283    Exceptions  to  the  time 
limitations  on  credits  or  refunds  for  wages 
paid  prior  to  1987. 

(a)  (1)  Extension  by  agreement.  The 
applicable  time  period  described  in 
§  404.1282  for  filing  a  claim  for  credit  for, 
or  refund  of,  an  overpayment  may, 
before  the  expiration  of  such  period,  be 
extended  for  no  more  than  6  months  by 
written  agreement  between  the  State 
and  the  Secretary.  The  agreement  must 
involve  and  identify  a  known  issue  or 
reporting  error.  It  must  also  identify  the 
periods  involved,  the  time  limitation 
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which  is  being  extended  and  the  date  to 
which  it  is  being  extended,  and  the 
coverage  groupls)  and  po8ition(s)  or 
individual(s)  to  which  the  agreement 
applies.  The  extension  of  the  period  of 
limitation  shall  not  become  effective 
until  the  agreement  is  signed  by  the 
appropriate  State  official  and  the 
Secretary.  (See  §  404.3(c)  for  the 
applicable  rule  where  periods  of 
limitation  expire  on  nonwork  days]  A 
claim  for  credit  or  refund  filed  by  the 
State  before  the  extended  time  limit 
ends  shall  be  considered  to  have  been 
filed  within  the  time  period  limitation 
specified  in  section  218(r)(l)  of  the  Act 
as  it  read  prior  to  the  enactment  of  Pub. 
L.  99-509.  (See  §  404.1282.) 

(2)  Reextension.  An  extension 
agreement  provided  for  in  paragraph 
(a)(1)  of  this  section  may  be  reextehded 
by  written  agreement  between  the  State 
and  the  Secretary  for  no  more  than  6 
months  at  a  time  beyond  the  expiration 
of  the  prior  extension  or  reextension 
agreement,  and  only  if  one  of  the 
following  conditions  is  met: 

(i)  Litigation  (including  intrastate 
litigation)  or  a  review  under  §§  404.1290 
or  404.1297  involving  wage  reports  or 
corrections  on  the  same  issue  is 
pending;  or 

(ii)  The  State  is  actively  pursuing 
corrections  of  a  known  error  which 
require  additional  time  to  complete;  or 

(iii)  The  Social  Security 
Administration  is  developing  a  coverage 
or  wage  issue  which  was  being 
considered  before  the  statute  of 
limitations  expired  and  additional  time 
is  needed  to  make  a  determination;  or 

(iv)  The  Social  Security 
Administration  has  not  issued  to  the 
State  a  final  audit  statement  on  the 
State's  wage  or  correction  reports;  or 

(v)  There  is  pending  Federal 
legislation  which  may  substantially 
affect  the  issue  in  question,  or  the  issue 
has  national  implications. 

(b)  Deletion  of  wage  entry  on 
employee 's  earnings  record.  If  the 
Secretary,  under  section  205(c)(5)  (A), 
(B),  or  (E)  of  the  Act,  deletes  a  wage 
entry  on  an  individual's  earnings  record, 
a  claim  for  credit  or  refund  of  the 
overpayment  resulting  from  the  deletion 
is  considered  filed  within  the  applicable 
time  limitations  in  §  404.1282  if 

(1)  The  State  files  the  claim  before  the 
Secretary's  decision  regarding  the 
deletion  of  the  wage  entry  from  the 
individuals  earnings  record  becomes 
final  or 

(2)  The  State  files  a  claim  regarding 
the  deletion  of  the  wage  entry  from  the 
individual's  earnings  record  which  entr>' 
is  erroneous  because  of  fraud. 


§  404.1284  Offsetting  underpayments 
against  overpayments— for  wages  paid 
prior  to  1987. 

(a)  State  fails  to  make  adjustment  for 
allowance  of  credit.  If  SSA  notifies  a 
State  that  a  credit  is  due  the  State,  and 
the  State  does  not  make  the  adjustment 
for  the  allowance  of  the  credit,  SSA 
offsets  the  credit  against  any 
contributions  or  interest  due.  Before 
making  the  offset,  SSA  will  give  the 
State  an  opportunity  to  make  the 
adjustment. 

(b)  State  fails  to  make  adjustment  for 
underpayment  of  contributions  or 
interest  due.  If  SSA  notifies  a  State  that 
contributions  or  interest  are  due,  and 
the  State  does  not  pay  the  contributions 
or  interest,  SSA  offsets  the  contributions 
or  interest  due  against  any  credit  due 
the  State.  Before  making  the  offset,  SSA 
will  give  the  State  an  opportunity  to  pay 
the  underpayment  or  interest  due. 

How  Assessments  for  Underpayments 
of  Contributions  Are  Made— for  Wages 
Paid  Prior  to  1987 

§  404. 1 285    Assessments  of  amounts 
due— for  wages  paid  prior  to  1987. 

(a)  A  State  is  liable  for  any  amount 
due  (which  includes  contributions  or 
interest)  under  an  agreement  until  the 
Secretary  is  satisfied  that  the  amount 
has  been  paid  to  the  Secretary  of  the 
Treasury.  If  the  Secretary  is  not  satisfied 
that  a  State  has  paid  the  amount  due, 
the  Secretary  issues  an  assessment  for 
the  amount  due  subject  to  the  time 
limitafions  in  §  404.1286  and  the 
exceptions  to  the  time  limitations  in 
§§  404.1287  and  404.1289.  If  detailed 
wage  information  is  not  available,  the 
assessment  is  issued  based  on  the 
following: 

(1)  The  largest  number  of  individuals 
whose  services  are  known  to  be  covered 
under  the  agreement  is  used  for 
computation  purposes; 

(2)  The  individuals  are  assumed  to 
have  maximum  creditable  earnings  each 
yean 

(3)  The  earnings  are  considered  wages 
for  covered  services;  and 

(4)  The  amount  computed  is  increa.sed 
by  twenty  percent  to  insure  that  all 
covered  wages  are  included  in  the 
assessment. 

(b)  If  the  State  pays  the  amount 
assessed  and  the  assessed  amount  is 
later  determined  to  be  more  than  the 
amount  actually  due,  we  issue  a  refund 
or  credit  to  that  State  for  the  excess 
nmount.  When  the  assessment  is  issued 
within  the  applicable  time  limitation, 
there  is  no  time  Hmit  on  collecting  the 
amount  due.  An  assessment  is  issued  on 
the  date  that  it  is  mailed  or  othnrwise 
delivered  to  the  State. 


§404.1286    Time  limitations  on 
assessments— for  wages  paid  prior  to  1987. 

(a)  Subject  to  the  exceptions  to  the 
time  Umitations  in  §§  404.1287  and 
404.1289,  a  State  is  not  liable  for  an 
amount  due  under  an  agreement  unless 
the  Secretary  makes  an  assessment  for 
that  amount  before  the  later  of  the 
following  periods  ends: 

(1)  Three  years,  3  months,  and  15  days 
after  the  year  in  which  the  wages,  upon 
which  the  amount  is  due,  were  paid:  or 

(2)  Three  years  after  the  date  the 
amount  became  due. 

(b)  Where  the  time  limitation  ends  on 
a  weekend,  legal  holiday  or  Federal 
nonworkday,  an  assessment  is 
considered  timely  if  the  Secretary  makes 
the  assessment  on  the  next  Federal 
workday. 

§  404. 1 287    Exceptions  to  the  time 
limitations  on  assessments— tor  wages 
paid  prior  to  1987. 

(a)(1)  Extension  by  agreement.  The 
applicable  time  period  described  in 
§  404.1286  for  assessment  of  an  amount 
due  may,  before  the  expiration  of  such 
period,  be  extended  for  no  more  than  6 
months  by  written  agreement  between 
the  State  and  the  Secretar>'.  The 
agreement  must  involve  and  identify  a 
known  issue  or  reporting  error.  It  must 
also  identify  the  periods  involved,  the 
time  limitation  which  is  being  extended 
and  the  date  to  which  it  is  being 
extended,  and  the  coverage  group(s)  and 
position(s)  or  individual(s)  to  which  the 
agreement  applies.  The  extension  of  the 
period  of  limitation  shall  not  become 
effective  until  the  agreement  is  signed 
by  the  appropriate  State  official  and  the 
Secretary.  (See  §  404.3(c)  for  the 
applicable  rule  where  periods  of 
limitation  expire  on  nonwork  days.)  .\n 
assessment  made  by  the  Secretary 
before  the  extended  time  limit  ends 
shall  be  considered  to  have  been  made 
within  the  time  period  hmitation 
specified  in  section  218(q)(2)  of  the  Act 
as  it  read  prior  to  the  enactment  of  Pub. 
L  99-509.  (See  §  404.1286.) 

(2)  Reextension.  An  extension 
agreement  provided  for  in  paragraph 
(a)(1)  of  this  section  may  be  recxtended 
by  written  agreement  between  the  State 
and  the  Secretary  for  no  more  than  6 
months  at  a  time  beyond  the  expiration 
of  the  prior  extension  or  reextension 
agreement,  and  only  if  one  of  the 
following  conditions  is  met: 

(i)  Litigation  (including  intrastate 
litigation)  or  a  review  under  §  404.1290 
or  §  404.1297  involving  wage  reports  or 
corrections  on  the  same  issue  is 
pending;  or 
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(ii)  The  State  is  actively  pursuing 
corrections  of  a  known  error  which 
require  additional  time  to  complete:  or 

(iii)  The  Social  Security 
Administration  is  developing  a  coverage 
or  wage  issue  which  was  being 
considered  before  the  statute  of 
limitations  expired  and  additional  time 
is  needed  to  make  a  determination;  or 

(iv)  The  Social  Security 
Administration  has  not  issued  to  the 
State  a  final  audit  statement  on  the 
State's  wage  or  correction  reports;  or 

(v)  There  is  pending  Federal 
legislation  which  may  substantially 
affect  the  issue  in  question,  or  the  issue 
has  national  implications. 

(b)  The  365-day  period.  If  a  State  files 
a  report  before  the  applicable  time 
limitation  in  §  404.1286  (or  any 
extension  under  paragraph  (a)  of  this 
section)  ends  and  makes  no  payment  or 
pays  less  than  the  correct  amount  due. 
the  Secretary  may  assess  the  State  for 
the  amount  due  after  the  applicable  time 
limitation  has  ended.  However,  the 
Secretary  must  make  the  assessment  no 
later  than  the  365th  day  after  the  day  the 
Slate  makes  payment  to  the  Secretary  of 
the  Treasury.  The  Secretary  can  only 
make  this  assessment  on  the  wages  paid 
to  the  reported  individuals  for  the 
reported  periods.  The  Secretary,  in 
making  this  assessment,  credits  the 
amount  paid  by  the  Stale  on  these 
individuals'  wages  for  those  reported 
periods. 

(c)  Revision  of  employee's  earnings 
record.  If,  under  section  205(c)(5)  (A)  or 
(B)  of  the  Act,  the  Secretary  credits 
wages  to  an  individual's  earnings 
record,  the  Secretary  may  make  an 
assessment  for  any  amount  due  on  those 
wages  before  the  Secretary's  decision  on 
revising  the  individual's  earnings  record 
becomes  final.  (Section  404.822(c)  (1) 
and  (2)  describe  the  time  limits  for 
revising  an  earnings  record  where  an 
individual  has  applied  for  monthly 
benefits  or  a  lump-sum  death  payment 
or  requested  that  we  correct  his 
earnings  record.) 

(d)  Overpayment  ofcontnbunons  on 
wages  of  employee  having  other  wages 
in  a  period  barred  to  assessment.  If  the 
Secretary  allows  a  State  a  credit  or 
refund  of  an  overpayment  for  wages 
paid  or  alleged  to  have  been  paid  an 
individual  in  a  calendar  year  but  the 
facts  upon  which  the  allowance  is  based 
establish  that  contributions  are  due  on 
other  wages  paid  that  individual  in  that 
year  which  are  barred  to  assessment, 
WR  may  make  an  assessment 
notvvithstiinding  the  periods  of 
limitation  in  §  404.1286.  The  assessment, 
however,  must  be  made  before  or  at  the 
time  we  notify  the  Slate  of  the 


allowance  of  the  credit  or  refund.  In  this 
situation,  the  Secretary  reduces  the 
amount  of  the  State's  credit  or  refund  by 
the  assessed  amount  and  notifies  the 
State  accordingly.  For  purposes  of  this 
paragraph,  the  assessment  shall  only 
include  contributions  and  not  interest  as 
provided  for  in  section  218(j)  of  the  Act 
as  it  read  prior  to  the  enactment  of  Pub. 
L.  99-509. 

Example:  The  State  files  an  adjustment 
report  timely  to  correct  an  error  in  the 
amount  reported  as  wages  for  an  employee. 
The  correction  reduces  the  employee's  wages 
for  the  year  to  less  than  the  maximum 
amount  creditable.  The  employee  has  other 
earnings  in  the  same  year  which  were  not 
reported  because  of  the  previously  reported 
maximum  amounts.  The  applicable  lime 
limitation  for  assessing  contributions  on 
wages  for  the  year  has  expired  before  the 
credit  was  allowed.  The  Secretary  may 
assess  for  the  underpaid  contributions  but  no 
later  than  thd  date  of  the  notice  to  the  State 
that  its  claim  for  a  credit  had  been  allowed. 

(e)  Evasion  of  payment.  The  Secretary 
may  make  an  assessment  of  an  amount 
due  at  any  time  where  the  State's  failure 
to  pay  the  amount  due  results  from  the 
fraudulent  attempt  of  an  officer  or 
employee  of  the  State  or  political 
subdivision  to  defeat  or  evade  payment 
of  that  amount. 

§404.1289    Payment  after  expiration  Of 
time  limitation  for  assessment— for  wages 
paid  prior  to  1987. 

The  Secretary  accepts  wage  reports 
filed  by  a  State  even  though  the 
applicable  time  limitation  described  in 
§  404.1286  (or  as  the  time  limitation  is 
extended  under  §  404.1287)  has  expired, 
provided: 

(a)  The  State  pays  to  the  Secretary  of 
the  Treasury  the  amount  due  on  the 
wages  paid  to  employees  performing 
services  in  the  coverage  group  in  the 
calendar  years  for  which  the  wage 
reports  are  being  made;  and 

(b)  The  State  agrees  in  writing  with 
the  Secretary  to  extend  the  time 
limitation  for  all  employees  in  the 
coverage  group  in  the  calendar  years  for 
which  the  wage  reports  are  being  made. 

In  this  situation,  the  time  period  for 
assessment  is  extended  until  the 
Secretary  notifies  the  State  that  the 
wage  reports  are  accepted.  Where  the 
State  pays  the  amount  due  within  the 
time  period  as  extended  under  this 
section,  the  amount  shall  not  include 
interest  as  provided  for  in  section  218(i) 
of  the  Act  as  it  road  prior  to  the 
enactment  of  Pub.  L.  99-.=i09. 


Secretary's  Review  of  Decisions  on 
Credits,  Refunds,  or  Assessments — for 
Wages  Paid  Prior  to  1987 

§  404.1290    Review  of  decisions  by  the 
Secretary— for  wages  paid  prior  to  1987. 

(a)  Delegation  of  authority.  The 
Secretary,  who  has  the  authority  under 
section  218(s)  of  the  Act  as  it  read  prior 
to  the  enactment  of  Pub.  L.  99-509  to 
review  decisions  on  credits,  refunds  or 
assessments,  has  delegated  this 
authority  to  the  Commissioner  of  Social 
Security. 

(b)  What  decisions  will  be  reviewed. 
A  State,  under  section  218(s]  of  the  Act 
as  it  read  prior  to  the  enactment  of  Pub. 
L.  99-509,  may  request  review  of  an 
assessment  of  an  amount  due  from  the 
State,  an  allowance  to  the  State  of  a 
credit  or  refund  of  an  overpayment,  or  a 
disallowance  of  the  State's  claim  for 
credit  or  refund  of  an  overpayment.  The 
Commissioner  may  review  regardless  of 
whether  the  amount  assessed  has  been 
paid  or  whether  the  credit  or  refund  has 
been  accepted  by  the  State.  Prior  to  the 
Commissioner's  review,  however,  an 
assessment,  allowance  or  disallowance 
may  be  reconsidered  under  §§  404.1291 
through  404.1293. 

§  404. 1 29 1    Reconsideration— for  wages 
paid  prior  to  1987. 

After  the  State  requests  review  of  the 
assessment  or  allowance  or 
disallowance  of  a  credit  or  refund,  and 
prior  to  the  Commissioner's  review,  that 
decision  may  be  reconsidered,  and 
affirmed,  modified,  or  reversed.  We 
notify  the  State  of  the  reconsidered 
determination  and  the  basis  for  it.  The 
State  may  request  the  Commissioner  to 
review  this  reconsidered  determination 
under  §  404.1294(b).  In  limited 
situations,  SSA  and  the  State  may  agree 
that  the  reconsideration  process  should 
be  waived,  e.g..  where  major  policy  is  at 
issue. 

§404.1292    How  to  request  review— for 
wages  paid  prior  to  1987. 

(a)  Form  of  request.  No  particular 
form  of  request  is  required.  However,  a 
written  request  for  review  must: 

(1)  Identify  the  assessment,  allowance 
or  disallowance  being  questioned; 

(2)  Describe  the  specific  issue  on 
which  the  review  is  requested: 

(3)  Contain  any  additional  information 
or  argument  relevant  to  that  issue;  and 

(4)  Be  signed  by  an  official  authorized 
to  request  the  review  on  behalf  of  the 
State. 

(b)  Submitting  additional  material.  A 
State  has  90  days  from  the  date  it 
requests  review  to  submit  additional 
evidence  it  wishes  considered  during  the 
review  process.  The  time  limit  for 
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submitting  additional  evidence  may  be 
extended  upon  written  request  of  the 
State  and  for  good  cause  shown. 

S  404. 1 293    TinM  for  filing  request  for 
review— for  wages  paid  prior  to  1987. 

(a)  Time  for  filing.  The  State  must  file 
its  request  for  review  within  90  days 
after  the  date  of  the  notice  of 
assessment,  allowance,  or  disallowance. 
Usually,  the  date  of  the  request  for 
review  is  considered  the  filing  date. 
Where  the  90-day  period  ends  on  a 
weekend,  legal  holiday  or  Federal 
nonworkday,  a  request  filed  on  the  next 
Federal  workday  is  considered  as  timely 
filed. 

(b)  Extension  of  time.  For  good  cause 
shown,  and  upon  written  application  by 
a  State  filed  prior  to  the  expiration  of 
the  time  for  filing  a  request  for  review, 
additional  time  for  filing  the  request 
may  be  allowed. 

S  404.1 294    Notification  to  State  after 
reconsideration— for  wages  paid  prior  to 
1987. 

(a)  The  State  will  be  notified  in 
writing  of  the  reconsidered 
determination  on  the  assessment, 
allowance,  or  disallowance,  and  the 
basis  for  the  determination. 

(b)  If  the  State  does  not  agree  with  the 
reconsidered  determination,  it  has  90 
days  from  the  date  of  notice  of  the 
reconsidered  determination  to  request 
the  Commissioner  to  review  that 
determination.  The  rules  on  what  the 
request  should  contain  and  the  time  for 
filing  the  request  are  the  same  as  in 

§§  404.1292  and  404.1293. 

§  404.1295    Commissioner's  review— for 
wages  paid  prior  to  1987. 

Upon  request  by  the  Slate,  the 
Commissioner  will  review  the 
reconsidered  determination  (or  the 
assessment,  allowance  or  disallowance 
as  initially  issued  if  reconsideration  is 
waived  under  §  404.1291).  If  necessary, 
the  Commissioner  may  request  the  State 


to  furnish  additional  evidence.  Based 
upon  the  evidence  considered  in 
connection  with  the  assessment, 
allowance  or  disallowance  and  any 
additional  evidence  submitted  by  the 
State  or  otherwise  obtained  by  the 
Commissioner,  the  Commissioner 
affirms,  modifies,  or  reverses  the 
assessment,  allowance  or  disallowance. 

§  404.1296    Commissioner's  notification  to 
ttie  State — for  wages  paid  prior  to  1987. 

The  Commissioner  notifies  the  State 
in  writing  of  the  decision  on  the 
assessment,  allowance,  or  disallowance, 
and  the  basis  for  the  decision. 

How  a  State  May  Seek  Court  Review  of 
Secretary's  Decision — for  Wages  Paid 
Prior  to  1987 

§404.1297    Review  by  court—for  wages 
paid  prior  to  1987. 

(a)  Who  can  file  civil  action  in  court. 
A  State  may  file  a  civil  action  under 
section  218(t)  of  the  Act  as  it  read  prior 
to  the  enactment  of  Pub.  L.  99-509 
requesting  a  district  court  of  the  United 
States  to  review  any  decision  the 
Commissioner  makes  for  the  Secretary 
under  section  218(s)  of  the  Act  as  it  read 
prior  to  the  enactment  of  Pub.  L.  99-509 
concerning  the  assessment  of  an  amount 
due,  the  allowance  of  a  credit  or  refund, 
or  the  disallowance  of  a  claim  for  credit 
or  refund. 

(b)  Where  the  civil  action  must  be 
filed.  A  State  must  file  the  civil  action  in 
the  district  court  of  the  United  States  for 
the  judicial  district  in  which  the  State's 
capital  is  located.  If  the  civil  action  is 
brought  by  an  interstate  instrumentality, 
it  must  file  the  civil  action  in  the  district 
court  of  the  United  States  for  the  judicial 
district  in  which  the  instrumentality's 
principal  office  is  located.  The  district 
court's  judgment  is  final  except  that  it  is 
subject  to  review  in  the  same  manner  as 
judgments  of  the  court  in  other  civil 
actions. 


(c)  No  interest  on  credit  or  refund  of 
overpayment.  SSA  has  no  authority  to 
pay  interest  to  a  State  after  final 
judgment  of  a  court  involving  a  credit  or 
refund  of  an  overpayment  made  under 
section  218  of  the  Act. 

§404.1298    Time  for  filing  civil  action— for 
wages  paid  prior  to  1987. 

(a)  Time  for  fling.  The  State  must  file 
the  civil  action  for  a  redctermindtion  of 
the  correctness  of  the  assessment, 
allowance  or  disallowance  within  2 
years  from  the  date  the  Commissioner 
mails  to  the  State  the  notice  of  the 
decision  under  §  404.1296.  Where  the  2- 
year  period  ends  on  a  Saturday,  Sunday, 
legal  holiday  or  Federal  nonwor'K  day. 
an  action  filed  on  the  next  Federal 
workday  is  considered  timely  filed. 

(b)  Extension  of  time  for  filing.  The 
Commissioner,  for  good  cause  shown, 
may  upon  written  application  by  a  State 
filed  prior  to  the  end  of  the  two-year 
period,  extend  the  time  for  filing  the  civil 
action. 

§404.1299    Final  judgments— for  wages 
paid  prior  to  1987. 

(a)  Overpayments.  Payment  of 
amounts  due  to  a  State  required  as  the 
result  of  a  final  judgment  of  the  court 
shall  be  adjusted  under  S§  404.1271  and 
404.1272. 

(b)  Underpayments.  Wage  reports  and 
contribution  returns  required  as  the 
result  of  a  final  judgment  of  the  court 
shall  be  filed  under  §  §  404.1237- 
404.1251.  We  will  assess  interest  under 

§  404.1265  where,  based  upon  a  final 
judgment  of  the  court,  contributions  are 
due  from  a  State  because  the  amount  of 
contributions  assessed  was  not  paid  by 
the  State  or  the  State  had  used  an 
allowance  of  a  credit  or  refund  of  an 
overpayment. 

(PR  Doc.  88-19468  Filed  B-2&-68;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Urt>an  Mass  Transportation 
Administration 

49  CFR  Part  661 

[Docket  No.  8»-G] 
RIN  2132-AA15 

Buy  America  Requirements — 
Amendments 

AGENCY:  Urban  Mass  Transportation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  of  proposed 
rulemaking  is  issued  by  the  Urban  Mass 
Transportation  Administration  (UMTA) 
to  implement  section  337  of  the  Surface 
Transportation  And  Uniform  Relocation 
Assistance  Act  of  1987.  Section  337 
amends  UMTA's  "Buy  America" 
domestic  preference  provision  (section 
165  of  the  Surface  Transportation 
Assistance  Act  of  1982].  The  purpose  of 
this  document  is  to  seek  comments  on 
the  amendments  to  the  existing  "Buy 
America"  regulation  that  UMTA  is 
proposing  to  implement  these  statutory 
changes,  and  on  other  amendments  that 
UMTA  is  proposing  based  on  experience 
in  implementing  the  existing  regulation. 
DATE:  Comments  should  be  received  by 
October  28, 1988. 
ADDRESS:  Comments  should  be 
addressed  to:  Department  of 
Transportation,  Urban  Mass 
Transportation  Administration,  Office  of 
the  Chief  Counsel,  Docket  No.  88-G.  400 
Seventh  Street  SW.,  Room  9316. 
Washington,  DC  20590.  Comments  w^ill 
be  available  for  review  by  the  public  at 
this  address  from  9:00  a.m.  through  5:00 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  J.  Gill,  Jr.,  Deputy  Chief 
Counsel,  Office  of  the  Chief  Counsel, 
Room  9316,  UMTA,  400  Seventh  Street 
SW.,  Washington,  DC  20590,  (202)  366- 
4063. 

SUPPLEMENTARY  INFORMATION: 
I.  Discussion 

A.  Background 

The  Surface  Transportation 
Assistance  Act  of  1978  included  a  Buy 
America  provision  applicable  to  the 
UMTA  program.  That  provision  was  not 
an  absolute  prohibition  against  the 
procurement  of  foreign  products,  rather 
it  established  a  preference  for  products 
mined,  produced  or  manufactured  in  the 
United  States,  and  applied  to  all 
contracts  or  UMTA  grantees  over 
$500,000. 

Section  165  of  the  Surface 
Transportation  Assistance  Act  of  1982 


(section  165]  made  significant  changes 
to  the  Buy  America  requirements  by 
eliminating  the  $500,000  threshold  for 
applicabihty  and  setting  up  essentially 
two  separate  programs.  One  governed 
the  procurement  of  steel  and 
manufactured  products,  and  the  other 
governed  the  procurement  of  rolling 
stock  and  certain  kinds  of  enumerated 
associated  equipment  such  as  traction 
power,  train  control,  and 
communications  equipment 

Section  337  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987  (STURAA]  made 
further  changes  to  the  Buy  America 
requirements  by  amending  section  165. 
The  principal  change  was  to  require  that 
more  than  50  percent  of  the  cost  of  a 
component's  subcomponents  (for  buses 
and  other  rolling  stock]  be  of  U.S.  origin 
in  order  for  the  component  itself  to  be 
considered  to  be  of  U.S.  origin.  In 
addition,  the  domestic  content 
requirement  for  buses,  rolling  stock  and 
associated  equipment  will  be  increased 
from  50  to  55  percent  effective  October 
1, 1989,  and  to  60  percent  effective 
October  1, 1991,  except  that  any 
company  that  has  met  the  existing  Buy 
America  requirement  would  be 
exempted  from  these  increases  for  all 
contracts  entered  into  before  April  1. 
1992.  Finally,  the  rolling  stock  price 
differential  waiver  was  increased  from 
10  percent  to  25  percent. 

In  addition  to  proposing  to  amend  the 
"Buy  America"  regulation  to  implement 
these  statutory  changes,  UMTA  is  also 
proposing  a  number  of  amendments  to 
the  existing  regulation  which  reflect 
UMTA's  experience  in  enforcing  and 
interpreting  the  existing  regulation  since 
its  issuance  in  1983.  Comments  are 
specifically  sought  on  both  the  proposed 
amendments  implementing  the  new 
statutory  provisions  and  on  the 
proposed  amendments  to  the  existing 
regulation. 

B.  Implementation  of  Section  337  of  the 
STURAA 

1.  Increase  in  Domestic  Content 

As  indicated  above,  section  337 
provides  for  a  gradual  increase  of  the 
domestic  content  requirement  for  rolling 
stock  and  associated  equipment.  UMTA 
is  proposing  to  revise  S  661.11  to  reflect 
the  increase  in  domestic  content. 
Section  337(a](2)(B)  provides  that  the 
revised  requirements  shall  not  apply  to 
any  contract  entered  into  prior  to  April 
1, 1992,  with  "any  supplier  or  contractor 
or  any  successor  in  interest  or  assignee 
which  qualified  under  the  provision  of 
section  165{b](3)  of  the  Surface 
transportation  Assistance  Act  of  1982 
prior  to  [April  2, 1987]."  UMTA 


specifically  seeks  comments  on  how  it 
should  define  a  "successor  in  interest  or 
assignee"  and  how  it  should  determine 
whether  a  supplier  or  contractor 
qualified  under  the  provision  of  section 
165(b](3].  It  is  UMTA's  position  that  a 
company  which  complied  with  the 
domestic  content  requirements  of 
section  165(b](3]  by  supplying  rolling 
stock  or  equipment  to  tui  entity  that 
utilized  UMTA  funding  for  the 
procurement  would  be  considered  a 
"grandfathered"  company  under  section 
337(a](2](B].  UMTA  specifically  seeks 
comments  on  whether  a  company  which 
provided  rolling  stock  which  complied 
with  the  requirements  of  section  401  of 
the  Surface  Transportation  Assistance 
Act  of  1978  and  its  implementing 
regulations  at  49  CFR  part  660.  but 
which  did  not  provide  rolling  stock 
which  complied  with  the  requirements 
in  section  165(b](3]  or  did  not  provide 
any  rolling  stock  since  the  enactment  of 
section  165(b](3]  should  be  treated  as  a 
"grandfathered"  company  under  section 
337(a](2)(B]. 

2.  Price  Differential  Waiver 

Section  317(c]  of  the  STURAA  amends 
section  165(b](4]  by  eliminating  the  10 
percent  price  differential  waiver  that 
applied  to  the  procurement  of  rolling 
stock  and  associated  equipment  and 
expanding  the  existing  25  percent  price 
differential  waiver  that  has  applied  to 
the  procurement  of  steel  and 
manufactured  products  to  all 
procurements.  Accordingly,  UMTA  is 
proposing  to  amended  S  661.7(d]  to 
reflect  this  statutory  change.  In  addition, 
UMTA  is  proposing  other  changes  to 
i  661.7(d]  which  are  discussed  below. 

3.  Procurement  of  Rolling  Stock 

Basic  Requirements.  Before 
discussing  the  implementation  of  the 
statutory  change  set  forth  in  section 
337(b]  which  expands  the  domestic 
content  requirements  relative  to  the 
procurement  of  rolluig  stock  and 
associated  equipment  to  include 
"subcomponents",  it  is  important  to  set 
forth  UMTA's  position  relative  to  the 
"manufacture"  of  components,  and  the 
"final  assembly"  of  the  "end  product". 

Prior  to  the  STURAA.  section 
165{b](3]  provided,  in  essence,  that  in 
the  procurement  of  rolUng  stock,  the 
rolling  stock  would  be  considered  to  be 
of  domestic  origin  and  in  compliance 
with  the  "Buy  America"  requirements  if 
"the  cost  of  components  (of  the  rolling 
stock)  which  are  produced  in  the  United 
States  is  more  than  50  per  centum  of  the 
cost  of  all  components  of  the  vehicle 
*  •  •  and  final  assembly  of  the  vehicle 
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*  *  *  has  taken  place  in  the  United 
States." 

UMTA's  existing  regulations  define  a 
component  as  "any  article,  material,  or 
supply,  whether  manufactured  or 
unmanufactiu-ed.  that  is  directly 
incorporated  into  an  end  product  at  the 
final  assembly  location"  (49  CFR 
661.11(b)).  Final  assembly  is  defined  as 
being  "the  effort  expended  at  the  final 
assembly  point  to  manufacture  the  end- 
product"  (49  CFR  661.11(f]). 

The  key  question  in  determining 
whether  a  supplier  is  complying  with  the 
"50  percent  component"  test  is  one  of 
determining  the  identification  of  the 
"components."  In  order  to  determine  if 
the  regulatory  definition  of  "component" 
has  been  met.  UMTA  must  first  make  a 
determination  as  to  what  constitutes  the 
"final  assembly  location"  and  then  look 
to  what  is  "directly  incorporated  into 
the  end-product  at  ihe  final  assembly 
location"  (49  CFR  661.11(b)).  The 
existing  regulation  does  not  contemplate 
a  single  building  or  facility  being  the 
"final  assembly  location"  or  "final 
assembly  point."  (see  discussion  below 
concerning  proposed  revision  to  the 
existing  regulation). 

Origin  of  Components  and 
Subcomponents.  As  noted  above, 
section  337(b)  of  STURAA  expands  the 
domestic  content  requirements  relative 
to  the  procurement  of  rolling  stock  and 
associated  equipment  to  include 
"subcomponents."  UMTA's  review  of 
the  Joint  Explanatory  Statement  of  the 
Committee  of  Conference  which 
accompanied  the  enactment  of  STURAA 
in  House  Report  100-27  (the  Conference 
Report)  indicates  that  Congress 
intended  that  a  "component"  is  to  be 
considered  a  "domestic"  item  if  more 
than  50  percent  of  the  "subcomponents" 
of  the  component,  by  cost,  are  of 
domestic  origin  and  if  the  manufacture 
of  the  component  takes  place  in  the 
United  States.  It  is  UMTA's  position  that 
if  a  "component"  meets  this  test,  and  is 
determined  to  be  "domestic",  the  entire 
cost  of  the  component  is  counted  as 
being  of  U.S.  origin  in  evaluating  the 
cost  of  the  "components"  of  the  "end 
product."  It  is  UMTA's  position  that  a 
"subcomponent"  is  considered 
"domestic"  if  it  is  manufactured  in  the 
United  States.  There  is  nothing  in 
section  337  or  in  the  Conference  Report 
to  indicate  that  Congress  intended  that 
UMTA  look  to  the  origin  of  the  parts  of 
the  "subcomponents."  To  carry  the 
statutory  language  to  its  logical 
extension,  the  origin  of  "sub-sub- 
components" is  immaterial  in 
determining  whether  a  "subcomponent" 
is  manufactured  in  the  United  States. 

The  Conference  Report  indicates  that 
"[b]y  including  the  terms 


subcomponents,  the  conferees  intend 
that  major  components,  systems,  or 
assemblies  of  buses  and  rail  rolling 
stock  be  counted  towards  meeting  the 
Buy  America  domestic  content  standard 
if  the  components,  systems,  or 
assemblies  themselves  would  meet  the 
domestic  content  requirement."  The 
Conference  Report  also  includes 
language  that  provides  that  "[i]n  the 
case  of  both  rail  cars  and  buses,  the 
conferees  intend  to  cover  only 
subcomponents  that  are  one  step 
removed  from  the  major  components, 
systems  or  assemblies,  such  as  those 
listed  [elsewhere  in  the  Statement],  and 
which  are  clearly  recognized  as  primary 
subcomponents  in  the  industry."  UMTA 
specifically  seeks  comments  of  whether 
the  regulation  should  provide  that  the 
origin  of  "sub-sub-components"  should 
be  examined  in  calculating  domestic 
content. 

The  Conference  report  states  that 
"[m]ajor  components,  systems,  or 
assemblies  of  buses  include,  but  are  not 
limited  to,  items  such  as  engines, 
transmissions,  front  axle  assemblies, 
rear  axle  assemblies,  drive  shaft 
assemblies,  front  suspension 
assemblies,  rear  suspension  assemblies, 
air  compressor  and  pneumatic  systems, 
generator/alternator  and  electrical 
systems,  steering  system  assemblies, 
front  and  rear  air  brake  assemblies,  air 
conditioning  compressor  assemblies,  air 
conditioninig  evaporator/condenser 
assemblies,  heating  systems,  passenger 
seats,  driver's  seat  assemblies,  window 
assemblies,  entrance  and  exit  door 
assemblies,  door  control  systems, 
destination  sign  assemblies,  interior 
lighting  assemblies,  front  and  rear  end 
cap  assemblies,  front  and  rear  bumper 
assemblies,  specialty  steel  (structural 
steel  tubing,  etc.),  aluminum  extrusions, 
aluminum,  steel  or  fiberglass  exterior 
panels,  and  interior  trim,  flooring,  and 
floor  coverings." 

The  Conference  Report  also  states 
that  "[mjajor  components,  systems,  or 
assemblies  of  rail  rolling  stock  include, 
but  are  not  limited  to,  items  such  as  car 
shells,  main  transformer,  pantographs, 
traction  motors,  propulsion  gear  boxes, 
interior  linings,  acceleration  and  braking 
resistors,  propulsion  controls,  low 
voltage  auxiliary  power  supplies,  air 
conditioning  equipment,  air  brake 
compressors,  brake  controls,  foundation 
brake  equipment,  aritculation 
assemblies,  train  control  systems, 
window  assemblies,  communication 
equipment,  lighting,  seating,  doors,  door 
actuators  and  controls,  couplers  and 
draft  gear,  trucks,  journal  bearings, 
axles,  diagnostic  equipment,  and  third 
rail  pick-up  equipment." 
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In  drafting  the  proposed  regulation, 
UMTA  has  developed  very  general 
language  concerning  identification  of 
subcomponents.  This  language  follows 
on  UMTA's  previous  general  language 
concerning  the  definition  of  components, 
and  reflects  the  Conference  Report 
language  cited  above  that  the  conferees 
only  intend  to  cover  subcomponents  that 
are  one  step  removed  from  the  major 
components.  UMTA  specifically  seeks 
comments  on  its  proposed  requirements 
concerning  subcomponents,  and  on 
whether  the  listings  from  the  Conference 
Report  quoted  above  should  be 
included,  in  toto.  in  the  regulation.  In 
addition,  UMTA  specifically  seeks 
comments  on  whether  the  domestic 
content  requirements  should  only  be 
applied  to  major  components  as 
contained  in  the  two  quoted  lists,  or 
should  continue  to  be  applied  to  all 
components  of  end  products  as  currently 
required  in  the  regulation. 

Export  of  Domestic  Subcomponents. 
There  are  a  number  of  issues  that  have 
been  raised  with  UMTA  relative  to  the 
treatment  of  exported  domestic 
"subcomponents"  and  none  of  these 
issues  are  specifically  addressed  in 
section  337(b)  nor  by  UMTA's  general 
position  discussed  in  the  preceding 
paragraph. 

Section  337(b)  does  not  specifically 
address  the  treatment  of 
"subcomponents"  which  are  of  U.S. 
origin,  exported  and  manufactured  into 
a  component.  However,  the  Conference 
Report  indicates  that  "[tjhe 
conferees  *  *  *  intend  that  American 
subcomponents  incorporated  into 
foreign  components  should  be  counted 
towards  meeting  the  domestic  content 
requirement."  Therefore.  UMTA  is  faced 
with  determining  how  to  account  for  the 
cost  or  value  of  a  subcomponent 
manufactured  in  the  United  States 
which  is  incorporated  into  a  component 
outside  the  United  States. 

UMTA  is  proposing  to  permit  U.S. 
origin  subcomponents  that  receive  tariff 
exemptions  to  retain  their  domestic 
identity  for  purposes  of  determining 
origin  if  they  met  an  existing  United 
States  Customs  Ser\'ice  procedure.  This 
procedure  implements  a  legislative 
exemption  from  customs  duties  for  those 
items  produced  in  the  United  States 
which  are:  (1)  Exported  in  condition 
ready  for  assembly  without  further 
fabrication;  (2)  have  not  lost  their 
physical  identity  by  change  in  form, 
shape,  or  otherwise:  and  (3)  have  not 
been  advanced  in  value  or  improved  in 
condition  abroad  except  by  being 
assembled  and  except  by  operations 
incidental  to  the  assembly  process  such 
as  cleaning,  lubricating,  and  painting. 
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This  proposal  is  a  dramatic  change 
from  UMTA's  existing  procedures  in 
that  previously  any  U.S.  content  of  a 
foreign  component  would  not  have  been 
included  in  any  calculation  of  domestic 
content  requirements.  It  is  important  to 
note  that  this  proposal  would  only  have 
an  impact  on  end  products  that  receive 
final  assembly  in  the  United  States.  End 
products  which  do  not  receive  final 
assembly  in  the  United  States  are  not 
domestic  for  purposes  of  the  Buy 
America  requirements,  and  the  origin  of 
their  components  and  subcomponents  is 
actually  immaterial. 

When  UMTA  issued  regulations  to 
implement  section  165  of  the  STAA  (48 
FR  41564.  September  15, 1983),  it 
proposed  the  same  procedure  discussed 
above.  Although  UMTA  did  not 
implement  this  proposal  as  a  fmal  rule, 
it  is  again  proposing  to  do  so  in 
connection  with  the  implementation  of 
section  337. 

The  duty  imposed  on  such 
manufactured  articles  is  computed  by 
subtracting  the  cost  or  value  of  the 
United  States  products  from  the  duty 
that  is  applicable  to  the  full  value  of  the 
imported  articles.  The  Customs  Service 
regulations  implementing  this  procedure 
are  set  out  at  19  CFR  10.11  through  10.24. 
An  importer  who  desires  to  take 
advantage  of  this  exception  files 
documentation  identifying  the  United 
States  components  in  the  assembled 
product.  Thus,  in  incorporating  this 
procedure,  UMTA  will  not  be  imposing 
any  additional  paperwork  requirements 
on  suppliers. 

Under  this  proposal,  United  States 
subcomponents  that  receive  tariff 
exemptions  would  retain  their  domestic 
identity  for  purposes  of  determining  the 
domestic  content  of  both  components 
and  end  products.  The  cost  of 
subcomponents  that  receive  tariff 
exemption  would  be  included  in  the 
computation  of  domestic  content 
regardless  of  whether  the  component 
itself  would  be  considered  domestic.  For 
example,  if  a  subcomponent  that 
receives  tariff  exemption  is  20%  of  the 
value  of  the  entire  component  and  the 
remaining  80%  of  the  value  of  the  entire 
component  is  of  foreign  origin,  this  20% 
can  be  included  in  calculating  the 
domestic  content  of  the  end  product 
while  the  80%  foreign  content  would 
continue  to  be  considered  foreign 
content  for  the  overall  end  product. 

It  is  UMTA's  position  that  materials 
produced  in  the  United  States  cannot  be 
counted  a  U.S.  content  if  they  have  lost 
their  physical  identity  during  a 
manufacturing  process  which  takes 
place  outside  of  the  United  States.  It  is 
also  UMTA's  position  that  such 
materials  are  not  "subcomponents"  for 


purposes  of  applying  the  "Buy  America" 
requirements.  This  case  can  be 
distinguished  from  the  discussion  of  the 
"subcomponents"  above  wherein  those 
"subcomponents"  do  not  undergo 
further  machining  after  they  are 
exported,  but  are  merely  subject  to  the 
assembly  process  necessary  to 
"manufactiu"e"  the  component. 
Similarly,  it  is  UMTA's  position  that  raw 
material,  such  as  aluminum  or  steel,  that 
is  produced  in  the  United  States  and 
then  exported  for  incorporation  into  a 
component  cannot  be  counted  as  U.S. 
content. 

Components  With  Less  Than  Fifty 
Percent  U.S.  Content.  UMTA  is  also 
proposing  to  amend  the  regulations  to 
provide  that  if  a  component  which  is 
manufactured  in  the  United  States 
contains  less  than  50  percent  domestic 
subcomponents,  by  cost  the  cost  of  the 
domestic  subcomponents  plus  the  cost 
of  manufacturing  the  component  in  the 
United  States  may  be  included  in  the 
calculation  of  the  domestic  content  of 
the  end  product. 

C.  Proposed  Revisions  to  Existing 
Regulation 

1.  General 

The  authority  citation  for  Part  661  is 
being  revised  to  include  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987. 

Section  661.1  of  the  existing 
regulations  is  proposed  to  be  amended 
to  simplify  the  explanation  of  the 
apphcability  of  the  regulations  set  forth 
in  Part  661.  Specifically  the  reference  to 
programs  administered  by  the  Federal 
Highway  Administration  is  being 
deleted  because  the  program  is  now 
administered  by  UMTA;  and  paragraphs 
(b)  and  (c}  of  the  existing  regulations  are 
being  deleted  because  they  were 
transition  provisions  for  the 
implementation  of  section  165  of  the 
STAA  which  are  no  longer  necessary. 

The  definition  of  "overall  project 
contract"  is  being  deleted  because 
UMTA  has  found  the  concept  to  be 
confusing  to  grantees.  References  to  the 
term  "overall  project  contract"  in  the 
text  of  the  regulation  have  all  been 
changed  to  spell  out  the  actual 
contractual  relationship  being  referred 
to. 

2.  Manufactured  Products 

Section  165(a)  provides,  in  essence, 
that  no  Federal  funds  may  be  used  in  a 
procurement  unless  all  manufactured 
products  purchased  through  that 
procurement  are  of  United  States  origin. 
The  existing  regulations,  at  §  661.3(d), 
define  a  "manufactured  product"  as  a 
"product  produced  as  a  result  of  [a] 


manufacturing  process."  "Manufacturing 
process"  is  defined  at  S  661.3(e)  as  "a 
process  whereby  an  original  material  is 
changed  or  transformed  into  an  article 
which,  because  of  the  process,  is 
different  from  the  original  product."  It  is 
UMTA's  position  that  in  order  for  a 
"manufactiu-ed  product"  to  comply  with 
the  "Buy  America"  requirements,  the 
product  must  be  produced  in  the  United 
States  from  original  items  or  material 
originating  in  the  United  States.  In  other 
words,  an  item  is  "produced  in  the 
United  States"  if  all  of  the 
manufacturing  processes  for  the  item 
take  place  in  the  United  States,  and  the 
"components"  of  that  item  are  ail  of  U.S. 
origin.  The  existing  regulations  do  not 
set  forth  any  specific  requirements 
concerning  "manufactured  products." 
Accordingly,  UMTA  is  proposing  to 
amend  §  661.5  to  reflect  its  position 
concerning  what  is  required  in  order  for 
a  "manufactured  product"  to  be 
considered  of  U.S.  origin.  The  existing 
definitions  of  "manufactured  product" 
and  "manufacturing  process"  will 
remain. 

3.  Waivers  to  Statutory  Requirements 

Section  661.7  of  the  existing  regulation 
provides  procedures  for  obtaining 
exceptions  to  the  general  requirements 
set  forth  in  section  165(a)  of  the  STAA. 
The  words  "exception"  and  "waiver" 
have  the  same  meaning  for  the  purposes 
of  this  section,  and  UMTA  is  revising 
the  regulation  to  use  the  term  "waiver" 
throughout  in  order  to  avoid  confusion. 

Non-Availability  Waiver.  The  existing 
regulations  concerning  the  non- 
availability waiver  under  section 
165(b)(2)  of  the  STAA  is  written  in  terms 
of  a  bid  or  bids  actually  being  received 
by  a  grantee.  It  is  also  possible  that  the 
grounds  for  a  non-availability  waiver 
can  exist  if  there  is  a  sole  source 
procurement.  UMTA  is  proposing  to 
revise  §  661.7(c)  to  reflect  that  a  non- 
availability waiver  can  be  granted  in  the 
case  of  a  sole  source  procurement  if  the 
grantee  provides  UMTA  with  sufHcient 
information  to  show  that  the  grounds  for 
the  waiver  exist.  In  this  regard,  UMTA 
has  determined  that  the  procurement  of 
an  item  from  an  original  supplier  is  not, 
in  and  of  itself,  sufficient  grounds  to 
grant  a  non-availability  waiver.  UMTA 
has  encouraged  grantees  to  enter  into 
free  and  open  competition  to  obtain 
such  items.  UMTA  has  been  requested 
to  grant  a  number  of  such  waivers  in  the 
case  of  the  procurement  of  replacement 
parts  for  rolling  stock  within  the  original 
part  was  a  component  of  foreign  origin 
supplied  by  the  original  vehicle 
manufacturer. 
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Price  Differential  Waiver.  UMTA  has 
received  a  number  of  questions 
concerning  the  mechanics  of  applying 
the  provisions  of  section  165(b)(4]  to  a 
bid  when  multiple  items  are  being 
procured  under  one  contract.  Section 
165(b)(4),  as  amended,  provides  that  a 
waiver  can  be  granted  if  "inclusion  of 
domestic  material  will  increase  the  cost 
of  the  overall  project  contract  by  more 
than  25  percent."  The  existing 
regulation,  both  in  §  661.7  and  in  the 
definitions  in  §  661.3.,  utilize  the  term 
"overall  project  contract." 

It  is  UMTA's  position  that  the  price 
differential  must  be  applied 
independently  to  each  individual  item 
even  if  there  is  a  single  contract  for  all 
of  these  items.  The  bid  for  each  non- 
domestic  item  must  be  adjusted  by  the 
differential  and  then  the  adjusted  bid 
price  for  the  foreign  item  compared  to 
the  lowest  responsive  and  responsible 
bid  for  a  domestic  item  to  determine  if 
the  grounds  for  a  waiver  exist. 
Accordingly,  UMTA  is  proposing  to 
amend  §  661.7(d)  to  reflect  this  position, 
and  to  clarify  that  the  price  differential 
is  not  be  applied  to  the  overall  contract 
between  the  grantee  and  its  supplier  but 
to  the  comparative  costs  of  each 
individual  item  being  supplied. 

UMTA  believes  that  such  a  position  is 
consistent  with  the  statutory  terms 
because  the  inclusion  of  domestic 
material  in  the  overall  project  contract 
is  still  considered  before  a  waiver  is 
granted.  The  proposed  amendment  to 
the  regulations  will  only  directly  affect 
the  determination  of  adjusted  bid  price 
in  the  case  of  a  single  contract  for 
multiple  items,  whereas  a  single 
contract  for  a  single  item  will  not  be 
affected  by  the  proposed  amendment. 
UMTA  seeks  comments  on  this 
proposed  amendment. 

Waivers  for  Components.  Section 
661.7(f^  of  the  existing  regulations 
provides  that  a  public  interest  or  a  non- 
availability waiver  can  be  granted  for  a 
"component"  as  that  term  is  defined  in 
§  661.11,  and  that  if  such  a  waiver  is 
granted,  the  "component"  is  treated  as 
domestic  for  the  purposes  of  calculating 
domestic  content.  UMTA  also  has 
determined  on  a  number  of  occasions 
that  it  is  appropriate  to  grant  a  non- 
availability waiver  to  an  item  or 
material  included  in  a  manufactured 
product  Accordingly,  UMTA  is 
proposing  to  add  a  new  paragraph  (g)  to 
§  661.7  to  reflect  that  such  a  waiver  can 
be  granted. 

General  Weavers.  Appendix  A  to 
i  661.7  sets  forth  General  Exceptions 
that  have  been  granted  by  UMTA. 
UMTA  has  granted  a  number  of  such 
General  Exceptions,  and  the  Appendix 


is  being  revised  to  reflect  these 
exceptions. 

UMTA  specifically  seeks  comments 
on  whether  it  should  grant  any  General 
Exception  waivers  in  addition  to  those 
listed  in  Appendix  A  to  §  661.7.  In 
addition  to  those  exceptions  listed, 
UMTA  has,  for  example,  received  a 
request  for  a  general  exception  for  a 
waiver  to  permit  the  procurement  of 
audio  visual  equipment  that  does  not 
meet  the  requirements  of  section  165(a). 
UMTA  recognizes  that  there  are  a 
significant  number  of  manufactured 
products  procured  by  its  grantees  which 
do  not  comply  with  the  strict  domestic 
content  requirements  of  section  165(a). 
Grantees  are  able  to  obtain  individual 
"non-availability"  waivers  under  section 
165(b)(2).  but  the  process  for  obtaining 
such  waivers  may  be  administratively 
burdensome  especially  when  it  is 
recognized  that  no  product  of  the  type 
being  procured  is  produced  or  available 
in  the  United  States  that  meets  the  strict 
requirements  of  section  165(a). 

Application  for  Waivers.  Although, 
§  661.9(c)  provides  that  only  a  grantee 
may  request  a  waiver  from  UMTA,  in  a 
very  limited  number  of  cases,  UMTA 
has  granted  waivers  to  potential 
bidders,  especially  waivers  appUcable 
to  a  single  "component"  of  rolling  stock 
or  to  a  single  item  or  material  of  a 
manufactured  product.  Accordingly, 
UMTA  is  proposing  to  revise  §  661.9(c) 
to  reflect  its  current  policy  in  this  regard. 

4.  Manufacturing  of  Components 

UMTA  has  been  faced  with  a  number 
of  questions  concerning  what  constitutes 
the  "manufacture"  of  a  component.  For 
example  if  a  bus  manufacturer  buys 
engines,  transmissions,  and  drive  units 
from  various  sources  that  deliver  these 
items  to  the  bus  manufacturer's  plant, 
the  question  is  whether  the  manufacture 
of  a  power  unit  at  such  plant  can  be 
considered  the  domestic  manufacture  of 
the  power  unit  as  a  component  or 
whether  such  activity  is  actually  part  of 
the  final  assembly  of  the  bus,  which  is 
also  taking  place  at  the  same  plant. 

In  this  scenario,  the  principal  question 
that  must  be  addressed  is  whether  the 
"manufacturing"  of  the  power  unit  is  an 
activity  separate  and  apart  from  the 
"final  assembly"  of  the  bus. 

It  has  been  UMTA's  position  that  the 
manufacturing  of  a  component  in  an  off- 
line fabrication  area  located  in  or  at  the 
same  facility  wherein  final  assembly 
takes  place  is  not  sufficient,  in  and  of 
itself,  to  mean  that  such  activity  is 
component  manufactiu*  as  opposed  to 
part  of  final  assembly.  UMTA's  current 
regulations  do  not  define  final  assembly 
in  terms  of  an  assembly  line  but  rather 
in  terms  of  a  point  where  final  assembly 


is  taking  place.  UMTA  is  proposing  to 
clarify  the  existing  regulations  in  this 
regard. 

In  the  scenario  set  out  above,  it  is 
possible  that  UMTA  would  conclude 
that  a  final  assembly  point  could  include 
a  fabrication  area  not  included  within 
the  final  assembly  process  where  the 
"manufacture"  of  a  component  appears 
to  be  taking  place.  The  regulatiuns 
define  a  "component"  as  that  which  is 
"directly  incorporated  into  the  end- 
product  at  the  final  assembly  location." 
Thus,  depending  on  the  actual  activities 
taking  place,  one  would  have  to 
determine  whether  the  power  unit  is 
"directly  incorporated"  into  the  bus  or 
whether  the  engine,  transmission  and 
drive  units  are  "directly  incorporated" 
into  the  bus.  If  the  power  unit  is 
"directly  incorporated"  into  the  bus,  the 
power  unit  is  considered  to  be  a 
component.  If  the  engine,  transmission 
and  drive  units  are  "directly 
incorporated  "  into  the  bus,  each  of  these 
items  would  be  considered  to  be  a 
component. 

In  the  case  of  components,  the  key 
issue  is  whether  the  supplier  is  actually 
"manufacturing"  the  component  rather 
than  merely  assembling  the  component. 
Where  the  manufacturing  of  the 
component  takes  place  and  the  cost  of 
the  actual  manufacturing  are  not  the 
critical  questions — the  critical  question 
is  whether  or  not  the  activities  which 
take  place  are  sufficient  to  constitute  the 
actual  manufacture  of  the  component  in 
question.  If  a  component  is 
manufactured  at  the  same  site  as  the 
final  assembly  of  the  end  product,  there 
is  no  reason  why  this  component  cannot 
be  considered  to  be  a  domestic 
component.  The  labor  cost  devoted  to 
the  manufacture  of  a  component  should 
be  included  in  the  calculation  of  the 
domestic  content  of  that  component 
even  if  it  occurs  at  the  plant  in  which 
final  assembly  occurs.  Therefore,  UMTA 
is  proposing  to  amend  §  661.11  to 
provide  that  a  component  can  be 
manufactured  at  the  final  assembly 
point. 

It  is  extremely  difficult  to  define  the 
level  of  effort  need  to  qualify  activities 
as  the  manufacture  of  a  component.  At  a 
minimum,  it  is  UMTA's  position  that 
there  must  be  more  than  mere  assembly 
of  subcomponents  to  form  a  component. 
There  must  be  sufficient  acti\ities  to 
advance  the  value  or  improve  tfie 
condition  of  subcomponents.  UMTA  is 
propositi  general  requirements  to 
reflect  this  position,  but  specifically 
seeks  comments  to  assist  it  in  providing 
an  adequate  definition  of  maaufacturing 
as  it  applies  to  components. 
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5.  Final  Assembly  Requirements 

The  existing  regulations  (49  CFR 
661.11(f))  define  final  assembly  as  "the 
effort  expended  at  the  final  assembly 
point  to  manufacture  the  end-product." 
The  regulations  further  provide,  at  49 
CFR  661.11(g).  that  "[tjhe  final  assembly 
requirement  will  be  presumed  to  have 
been  met  if  the  cost  of  final  assembly  is 
at  least  10  percent  of  the  overall  project 
contract  cost."  UMTA  does  not  require 
that  final  assembly  cost  be  10  percent  of 
the  overall  project  contract  cost,  but  has 
presumed  that  if  a  supplier's  costs  for 
final  assembly  are  10  percent  of  the 
overall  project  contract  cost,  it  is 
performing  sufficient  work  to  constitute 
legitimate  final  assembly.  If  a  supplier's 
costs  for  final  assembly  do  not  meet  the 
10  percent  presumption,  UMTA  has 
taken  the  position  that  the  final 
assembly  activities  must  be  examined 
on  a  case-by-case  basis  to  determine  if 
sufficient  activities  are  being  performed 
to  constitute  "final  assembly."  The  key 
issue  is  whether  a  supplier  is  performing 
adequate  work  to  constitute  legitimate 
"final  assembly".  UMTA  has  found  that 
in  a  majority  of  cases,  the  final 
assembly  does  not  meet  the  10  percent 
presumption,  but  that  adequate  final 
assembly  is  taking  place.  Accordingly. 
UMTA  is  proposing  to  delete  existing 
§  661.11(g)  that  provides  that  the  final 
assembly  requirement  will  be  presumed 
to  have  been  met  if  the  cost  of  such 
assembly  is  at  least  10  percent  of  the 
overall  project  cost. 

6.  Train  Control,  Communications,  and 
Traction  Power  Equipment 

The  listing  for  train  control  equipment, 
communications  equipment  and  traction 
power  equipment  (§  661.11  (h),  (i),  and 
(j))  are  not  all  inclusive  lists  of 
equipment  included  in  each  category. 
UMTA  is  proposing  to  add  items  to  two 
of  the  lists  in  response  to  inquiries  that 
have  arisen  since  the  regulation  was 
issued.  In  addition,  UMTA  seeks 
comments  and  suggestions  on  items  that 
should  be  added  to  the  lists  and 
specifically  seeks  comments  on  whether 
pantographs  should  be  included  as 
traction  power  equipment. 

7.  Certifications 

UMTA  has  been  faced  with  a  number 
of  questions  relative  to  whether  a  bidder 
is  bound  by  its  original  certification 
even  if  it  later  indicates  that  it  erred  in 
signing  the  original  certification.  The 
proper  operation  of  the  regulation  set 
forth  in  Part  661  requires  that  it  be 
absolutely  clear,  at  the  time  of  bid 
opening,  whether  a  bidder  will  comply 
with  the  applicable  "Buy  America" 
requirements.  A  bidder  who  certifies 


that  it  will  meet  the  "Buy  America" 
requirements  is  on  notice  that  it  cannot 
receive  a  waiver  if  it  becomes  apparent 
after  bid  opening  that  the  grounds  for  a 
waiver  exist.  Conversely,  a  bidder  who 
certifies  that  it  cannot  meet  the 
applicable  "Buy  America"  requirements 
is  on  notice  that  it  cannot  be  awarded  a 
contract  unless  the  grounds  for  a  waiver 
exist,  and  such  bidder  cannot,  after  bid 
opening,  change  its  certification  to  one 
of  compliance  with  the  applicable 
requirements. 

Regardless  of  the  certification 
submitted,  each  and  every  bidder  is 
bound  by  its  original  certification.  No 
bidder  is  given  the  opportunity  to  later 
indicate  that  it  will  or  will  not  comply 
with  the  apphcable  "Buy  America" 
requirements  after  bid  opening  when  it 
is  determined  that  the  grounds  for  a 
waiver  are  not  present,  or  that  such 
grounds  may  be  available  to  the  bidder. 
To  allow  such  a  bidder  to  modify  its 
certification,  would  give  the  bidder  the 
best  of  both  worlds — it  could  bid  and 
then  decide,  based  on  the  competing 
bids,  whether  it  will  supply  a  foreign  or 
domestic  "end  product".  The  intent  of 
the  bidder  must  be  based  on  the 
certification  alone — if  a  bidder 
mistakenly  executes  the  wrong 
certification,  it  is  bound  by  that 
certification. 

Therefore,  UMTA  is  proposing  to 
amend  §  661.13  to  clearly  provide  that  a 
bidder  is  bound  by  its  original 
certification  and  cannot  be  permitted  to 
change  its  certification  after  bid 
opening. 

8.  Investigations 

UMTA  has  conducted  a  number  of 
investigations  under  S  661.15  and 
proposes  to  make  a  number  of  changes 
to  this  section  to  reflect  its  experience  in 
those  investigations.  First,  it  is  proposed 
that  §  661.15(b)  be  revised  to  provide 
that  UMTA  can  initiate  a  Buy  America 
investigation  on  its  own.  Although  the 
existing  regulation  provides  that  any 
party  may  petition  UMTA  to  conduct  an 
investigation,  UMTA  has  the  inherent 
authority,  under  the  statute,  to  ensure 
that  the  requirements  are  being  met,  and 
can  thus  initiate  an  investigation  on  its 
own  without  a  request  from  an 
interested  party.  Second,  it  is  proposed 
that  §  661.15(d)  be  revised  to  reflect  that 
an  investigated  party  can  correspond 
directly  to  UMTA  rather  than  through 
the  grantee.  However,  such  action  can 
only  be  taken  with  the  concurrence  of 
the  grantee.  In  a  number  of  instances, 
grantees  have  requested  that  this 
process  be  followed  in  order  to  expedite 
the  investigation.  Third,  UMTA  is 
proposing  to  amend  §  661.15(h)  to  more 
clearly  reflect  what  is  meant  by 


confidential  information.  A  number  of 
parties  have  requested  that  information 
be  treated  as  confidential,  and  UMTA 
has  been  faced  with  making  a 
determination  of  whether  all  such 
information  is  actually  confidential.  The 
proposed  definition  will  clarify  this 
matter,  and  place  the  burden  on  the 
party  claiming  confidentiality  to  prove 
that  the  information  falls  under  the 
proposed  definition.  Fourth,  a  new 
paragraph  is  proposed  to  reflect  that 
UMTA,  when  appropriate,  will  conduct 
site  visits  during  the  course 
investigation.  UMTA  has  been 
conducting  such  site  visits,  and  the 
regulation  is  proposed  to  be  amended  to 
reflect  current  practice. 

9.  Suspension  and  Debarment 

Section  661.19  is  being  up-dated  to 
reflect  that  the  Department  of 
Transportation's  suspension  and 
debarment  regulations  have  been  issued 
as  a  final  rule. 

10.  Pre-Award  and  Post-Delivery  Audits 

Section  319  of  the  STURAA  requires 
UMTA  to  issue  regulations  requiring 
pre-award  and  post-delivery  audits  of 
rolling  stock  purchases  made  with  funds 
available  under  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended. 
One  of  the  items  that  is  to  be  addressed 
under  such  audits  is  compliance  with 
the  applicable  Buy  America 
requirements.  UMTA  will  issue  a 
separate  notice  of  proposed  rulemaking 
seeking  comments  on  UMTA's  proposed 
implementation  of  this  statutory 
requirement. 

D.  Request  for  Comments 

Above,  UMTA  has  asked  for 
comments  on  several  particular  matters. 
UMTA  also  requests  comments  on  any 
of  the  amendments  proposed  today.  In 
addition  to  those  matters,  UMTA 
specifically  requests  comments  and  data 
in  response  to  the  following  questions: 

1.  What,  if  any,  will  be  the  economic 
impact  resulting  from  the  elimination  of 
the  ten  percent  price  differential  waiver 
previously  applicable  to  the  acquisition 
of  rolling  stock  and  associated 
equipment? 

2.  What  will  be  the  economic  impact 
resulting  from  the  increase  of  the 
domestic  content  requirement  from  fifty 
percent  to  fifty-five  percent  and 
eventually  to  sixty  percent?  Specifically, 
UMTA  is  interested  in  receiving 
comments  and  data  from  manufacturers 
who  currently  meet  the  fifty  percent 
requirement  as  to  the  steps  that  will  be 
necessary  for  them  to  meet  the 
increased  domestic  content 
requirements,  and  the  economic  impacts 
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of  these  steps.  UMTA  is  also  specifically 
interested  in  receiving  comments  on 
whether  any  manufacturers  will  drop 
out  of  the  domestic  market  as  a  result  of 
the  increased  domestic  content 
requirements. 

3.  What  will  be  the  economic  impact 
resulting  from  the  requirement  that  more 
than  fifty  percent  of  the  cost  of  a 
component's  subcomponents  be  of  U.S. 
origin  in  order  for  the  component  itself 
to  be  considered  to  be  of  U.S.  origin? 
Specifically,  UMTA  is  interested  in 
receiving  comments  and  data  from 
manufacturers  as  to  the  steps  that  will 
be  necessary  for  them  to  meet  this 
requirement,  and  the  economic  impacts 
of  these  steps.  UMTA  is  also  specifically 
interested  in  receiving  comments  on 
whether  any  manufacturers  will  drop 
out  of  the  domestic  market  as  a  result  of 
the  expansion  of  domestic  content 
requirements  to  subcomponents. 

Commentors  wishing 
acknowledgement  of  their  comments 
should  include  a  self-addressed, 
stamped  postcard  with  their  comments. 
The  Docket  Clerk  will  stamp  the  card 
with  date  and  time  the  comments  are 
received  and  return  the  card  to  the 
commentor. 

n.  Regulatory  Impacts 

A.  Executive  Order  12291 

This  action  has  been  reviewed  under 
Executive  Order  12291.  UMTA  believes 
that  the  rule  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  and  is  therefore  not  a  major  rule 
under  Executive  Order  12291.  However, 
in  this  NPRM,  UMTA  specifically  asks 
for  data  on  the  economic  impact  of  this 
proposed  rule.  The  final  Regulatory 
Evaluation  will  reflect  any  data  brought 
to  UMTA's  attention  through  the  docket. 

B.  Departmental  Significance 

This  proposed  regulation  would  be  a 
"significant"  rule,  as  defined  by  the 
Department's  Regulatory  Policies  and 
Procedures  on  Improving  Governmental 
Regulations,  because  it  involves 
important  departmental  policy  and  will 
generate  substantial  public  interest. 
UMTA  has  prepared  a  preliminary 
Regulatory  Evaluation  in  support  of  this 
rulemaking  which  is  on  file  as  part  of  the 
docket  to  this  rulemaking. 

C  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b),  as 
added  by  the  Regulatory  Flexibility  Act, 
Pub.  L.  96-354,  UMTA  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the  Act. 


D.  Paperwork  Reduction  Act 

Collection  of  information  under  the 
Buy  America  regulations  in  Part  661  has 
been  approved  by  the  Office  of 
Management  and  Budget  (Approval 
Number  2132-0544).  This  approval 
expires  on  September  30, 1989.  UMTA 
does  not  anticipate  any  additional 
collection  of  information  required  by  the 
regulations  proposed  in  this  document 
that  is  subject  to  the  Paperwork 
Reduction  Act,  Pub.  L.  96-511,  44  U.S.C. 
Chapter  35.  However,  if  the  rule  does 
result  in  an  increased  paperwork 
burden,  that  increase  will  be  calculated 
when  the  collection  of  information  is 
submitted  for  renewal  to  the  Office  of 
Management  and  Budget  prior  to  the 
expiration  date. 

E.  Federalism 

This  proposed  regulation  has  been 
reviewed  under  Executive  Order  12612 
on  Federalism  and  UMTA  has 
determined  that  this  action  does  not 
have  implications  for  principles  of 
federalism  that  warrant  the  preparation 
of  a  Federalism  Assessment.  If 
promulgated,  this  rule  will  not  limit  the 
policy  making  and  administrative 
discretion  of  the  States,  nor  will  it 
impose  additional  costs  or  burdens  on 
the  States,  nor  will  it  affect  the  States' 
abilities  to  discharge  traditional  State 
governmental  functions  or  otherwise 
affect  any  aspect  of  State  sovereignty. 

List  of  Subjects  in  49  CFR  Part  661 

Buy  America,  Domestic  preference 
requirement.  Government  contracts. 
Grant  programs — Transportation,  Mass 
transportation. 

III.  Proposed  Amendment  to  49  CFR  Part 
661 

Accordingly,  for  the  reasons  described 
in  the  preamble,  it  is  proposed  that  Part 
661  of  Title  49  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  661-{  AMENDED] 

1.  By  reviewing  the  authority  citation 
for  Part  661  to  read  as  follows: 

Authority:  Sec.  165,  Pub.  L  97-424.  as 
amended  by  sec.  337,  Pub.  L  100-17:  49  CFR 
1.51. 

2.  By  revising  §  661.1  to  read  as 
follows: 

§  661.1    Applicability. 

Except  as  otherwise  provided  in  this 
section,  this  part  applies  to  all  federally 
assisted  procurements  utilizing  funds 
authorized  by  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended; 
23  U.S.C.  103(e)(4);  and  section  14  of  the 
National  Capital  Transportation  Act  of 
1969,  as  amended,  and  which  are 


obligated  by  the  Urban  Mass 
Transportation  Administration  after 
January  6,  1983. 

§661.3    [Amended] 

3.  By  removing  §  661.3(0. 

4.  By  adding  a  new  §  661.5(d)  to  read 
as  follows: 

§  66 1 .5    General  requirements. 

***** 

(d)  In  order  for  a  manufactured 
product  to  be  considered  to  be  produced 
in  the  United  States: 

(1)  All  of  the  manufacturing  processes 
for  the  product  must  take  place  in  the 
United  States;  and 

(2)  All  items  or  material  used  in  the 
product  must  be  of  United  States  origin. 

5.  By  revising  the  text  in  §  661.7  and 
adding  paragraph  (b),  (c),  and  (d)  to  the 
Appendix  to  read  as  follows: 

§661.7    Waivers. 

(a)  Section  165(b)  of  the  Act  provides 
that  the  general  requirements  of  section 
165(a)  shall  not  apply  in  four  specific 
instances.  This  section  sets  out  the 
conditions  for  three  of  the  four  statutory 
waivers  based  on  public  interest,  non- 
availability, and  price-differential. 
Section  661.11  sets  out  the  conditions  for 
the  fourth  statutory  waiver  governing 
the  procurement  of  rolling  stock  and 
associated  equipment. 

(b)  Under  the  provision  of  section 
165(b)(1)  of  the  Act,  the  Administrator 
may  waive  the  general  requirements  of 
section  165(a)  if  the  Administrator  finds 
that  their  application  would  be 
inconsistent  with  the  public  interest.  In 
determining  whether  the  conditions 
exist  to  grant  this  public  interest  waiver, 
the  Administrator  will  consider  all 
appropriate  factors  on  a  case-by-case 
basis,  unless  a  general  exception  is 
specifically  set  out  in  this  part. 

(c)  Under  the  provision  of  section 
165(b)(2)  of  the  Act,  the  Administrator 
may  waive  the  general  requirements  of 
section  165(a)  if  the  Administrator  finds 
that  the  materials  for  which  a  waiver  is 
requested  are  not  produced  in  the 
United  States  in  sufficient  and 
reasonably  available  quantities  and  of  a 
satisfacory  quality.  It  will  be  presumed 
that  the  conditions  exist  to  grant  this 
non-availability  waiver  if  no  responsive 
and  responsible  bid  is  received  offering 
an  item  produced  in  the  United  States. 
In  the  case  of  a  sole  source  procurement, 
the  Administrator  will  grant  this  non- 
availability waiver  only  if  the  grantee 
provides  sufficient  information  which 
indicates  that  the  item  to  be  procured  is 
only  available  from  a  single  source  or 
that  the  item  to  be  procured  is  not 
produced  in  sufficient  and  reasonably 
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available  qnantitics  of  a  satisfacteKy 
quality  tn  the  United  Slates. 

(d)  Under  the  provision  of  section 
165(b)(4)  of  the  Act,  the  Administrator 
may  waive  the  general  requirements  of 
section  165(a)  if  the  Administrator  Ends 
that  the  inclusion  of  a  domestic  item  or 
domestic  material  will  increase  the  cost 
of  the  contract  between  the  grantee  and 
its  supplier  of  that  item  or  material  by 
more  than  25  percent.  The  Administrator 
will  grant  this  price-differential  waiver  if 
the  amount  of  the  lowest  responsive  arid 
responsible  bid  offering  the  item  or 
material  that  is  not  produced  in  the 
United  States  multiplied  by  1.25  is  less 
than  the  amount  of  the  fowest 
responsive  and  responsible  bid  offering 
the  item  or  material  prodnced  in  the 
United  States. 

(e)  The  four  statutory  waivers  of 
section  165(b)  of  the  Act  as  set  out  in 
this  part  shall  be  treated  »»  being 
separate  and  distinct  from  each  other. 

tf)  The  waivers  described  in 
paragraphs  (b)  and  (c)  of  dtis  section 
may  be  granted  for  a  component  or 
subcomponent  in  the  case  of  the 
procurenMot  ol  the  items  goveriKd  by 
section  165ib)(3)  of  the  Act  If  a  waiver 
is  granted  for  a  conoponent  or  a 
subcon^ooent,  that  component  or 
subcomponent  shall  be  considered  to  be 
of  domestic  origin  foe  the  purposes  of 
§  661.11. 

{g\  The  waivers  described  in 
paragraphs  (b)  and  (c>  of  this  section 
nvay  be  grafted  to  a  specific  item  or 
material  that  is  ased  in  the  production  of 
a  manufactured  prodnct  that  is  governed 
by  the  requirements  of  f  661.5(d).  If  such 
a  waiver  is  granted  h>  such  a  specific 
item  or  material,  that  item  or  material 
shalt  be  treated  as  being'  of  ekmiestic 
origin. 

Appemfix  A — General  Ejicepttons 


(bj  Under  the  provisiona  of  §661. 7(b),  15 
Passenger  Vans  produced  by  Chrysler 
Corpora tioR  are  exempt  from  the  requirement 
that  Hnal  assembfjr  »f  Ifie  vans  take  place  in 
thi  United  States  H0  FR  13644,  April  9(  1984). 

(c)  Under  tile  provisions  of  §  861.7tb),  15 
Passenger  Wagons  prodnced  by  Chiysler 
Coryocation  are  ixerapf  firom  the  reqwrement 
thai  fuMl  assenUy  of  the  wagons  Uks  place 
in  tha  Umtei  States  (letter  to  Chrysler 
CorporaUoA  dated  Vfey  13, 1987.) 

(d)  Under  tbe  piomsieiw  of  §6B1.7  (b)  and 
(c).  nierocempnler  equipiaeat  ol  forcigBi 
origia  caa  b»  precurtd  by  grantees  (5ft  FR 
187aa  May  2. 1985  and  51  FR  SSUa^ 
October  8. 1986), 

6.  By  revising  the  title  of  §  661.9^ 
revising  &  661.»  |c)b  redesignating  (d)  as 


(e),  and  adding  a  new  paragraph  (d)  to 
read  as  follows: 

§  9S'\.9    Application  for  waivers. 

***** 

(c)  Except  as  provided  in  paragraph 
(d),  onty  a  grantee  may  request  a 
waiver.  The  request  must  be  in  writing, 
include  facts  and  justification  to  support 
the  waiver,  and  be  submitted  to  the 
Administrator  through  tlie  appropriate 
Regional  Office. 

fd)  UIVfTA  will  consider  a  request  for 
a  waiver  ftom  a  potential  bidder  or 
supplier  only  if  the  waiver  is  being 
sought  under  §681T  (f]  or  (g)  of  this  part. 

7.  By  revising  §  861.11  (a}, 
redesignatmg  (b)  as  (d}.  (c)  as  (e),  (dj  as 
(f),  (e)  as  (1),  (f>  as  (oj,  (hj  as  (p).  (ij  as 
(q).  (J)  as  (r),  (k)  as  (s),  (1)  as  (t). 
removing  (g).  adding  new  (b).  (c).  (g).  (hJ. 
(i).  (j),  (k),  (m),  (n).  (p)  (12)  and  (13).  and 
(r)  (24),  (25),  (26)  and  (27).  and  revising 
new  (d),  (f),  (1).  (oj.  and  (tj. 

§661.11    RoMny  sleek  ppDCuremwA 

(a)  The  provisfons  of  5  681.5  will  not 
apply  in  the  case  of  the  procurement  of 
buses  and  other  rolling  stock  fincluding 
train  control,  communication,  and 
traction  power  equipment)  if  the  cost  of 
components  and  subcomponents  of  such 
items  which  are  produced  in  the  United 
States  is  more  than  50  percent  of  the 
cost  of  all  components  and  final 
assembly  of  the  item  takes  pface  in  the 
United  States. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  domestic  content 
requirement  will  be  increased  to  55%  for 
contracts  entered  into  after  October  1. 
1909,  and.  increased  to  60%  for  contracts 
entered  into  after  October  1.  T991. 

(c)  Tbe  domestic  content  requirement 
will  be  increased  to  60%  for  contracts 
entered  into  after  April  1. 1992  with  any 
supplier  or  contractor  or  any  successor 
in  interest  or  assignee  which  complied 
with  the  requirements  of  section 
165(bK3)  of  the  Surface  Transportation 
Assistance  Act  of  1982  priof  to  April  2. 
1987. 

(d)  A  component  is  any  article, 
material,  or  snppty.  whether 
manufactured  or  unmarmfactared.  that 
is  direclfy  incorporated  into  an  end 
product  at  the  final  assembly  location.  A 
component  may  be  manufactured  at  the 
final  assembly  location  if  the 
manufacturing  process  to  produce  the 
component  is  a  separate  and  distinct 
activity  froa  the  final  ancmb^  of  die 
end  product.  A  compooent  is  considered 
to  be  manufactiffcd  if  there  are 
sufficient  activitiea  taking  place  to 
advance  the  vahie  or  inprove  the 
condition  of  the  subcocnponcnts  of  that 
component. 


(f)  In  order  for  a  component  to  be 
considered  to  be  of  domestic  origin, 
more  than  50  percent  of  the 
sabcomponentsof  Aal  component,  by 
cost,  must  be  of  domestic  origin  and  tfie 
manufacture  of  the  component  must 
take  pkace  im  tiw  Umled  States.  H  a 
etnnpanent  is  drtemincd  to  be  of 
domestic  origjo.  Ha  entire  cost  may  be 
ub'lized  ia  cakidatinf  tiie  cost  of 
domestic  compoocals  of  an  «id  product 

(g)  A  aMbcoapeacnt  is  coBsidieFed  to 
be  of  domestic  origin  if  iit  is 
manufactured  in  the  United  States. 

(h)  If  a  subconponent  that  is 
manufactured  in  the  United  States  and 
exported  for  iochuiaB  in  a  conqranent 
that  is  manufactured  outside  of  the 
United  States  receives  tariff  exemfrtions 
under  the  procedures  tet  forth  in  19  CFR 
lail  thfu  10v24.  the  subcomponent 
retains  its  domestic  idervtity  and  can  be 
included  in  the  calculation  ol  the 
domestic  content  of  an  end  product  even 
if  such  a  subcomponent  represents  less 
than  50%  of  the  cost  of  a  particular 
component. 

(i)  If  a  subcomponent  that  is 
manufactured  in  the  United  States  and 
exported  for  inclusion  in  a  component 
manufactured  outside  of  the  United 
States  does  not  receive  tariff  exemption 
under  the  procedures  set  forth  in  W  CFR 
10.11  thru  10.24.  that  subcomponent 
loses  its  domestic  identity  and  cannot 
be  included  ia  the  eakulation  of  the 
domestic  content  of  an  end  product 

(j}  Raw  materials  produced  m  tbe 
United  States  and  then  exported  for 
incorporation  into  a  coinfWRent  are  not 
considered  to  be  a  subcomponent  for  the 
purposes  of  calculating  domestic 
content  The  value  of  such  raw  materials 
is  to  be  included  in  the  cost  of  tbe 
foreign  component. 

(k)  If  a  component  is  manufactured  in 
the  United  States  but  contains  less  than 
50%  domestic  subcomponents,  by  cost, 
the  cost  of  the  domestic  subcomponents 
and  the  cost  of  manufacturing  the 
component  nuiy  be  included  in  the 
calculation  of  the  domestic  content  of 
the  end  product. 

(1)  For  purposes  of  this  sectioiw  the 
cost  of  a  component  or  a  subcomponent 
is  the  price  that  a  bidder  or  offeror  must 
pay  to  a  subcontractor  or  su^^lier  for 
that  component  or  subcomponent 
Transportation  costs  to  the  final 
assembly  location  must  be  included  in 
calculating  the  cost  of  a  cesiponcBt 
Applicable  duties  must  be  included  in 
determining  the  cost  of  Foreign 
components  and  subcomponents.  If  a 
component  or  subcomponent  is 
manufactured  by  the  bidder  or  offeror, 
the  cost  of  the  component  is  the  cost  of 
labor  and  materials  incorporated  into 
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the  component  or  subcomponent,  an 
allowance  for  profit,  and  the 
ndministrative  and  overhead  costs 
attributable  to  that  component  or 
subcomponent  under  normal  accounting 
principles. 

(m)  In  accordance  with  section  165[c) 
of  the  Act,  labor  costs  involved  in  final 
assembly  shall  not  be  included  in 
calculating  component  costs. 

(n]  The  actual  cost,  not  the  bid  price, 
of  a  component  is  to  be  considered  in 
calculating  domestic  content. 

(o)  Final  assembly  is  the  effort 
expended  at  the  final  assembly  point  to 
assemble  the  end  product. 

(P)  *  *  * 

(12)  Brake  equipment. 

(13)  Brake  systems. 

***** 

(r)  *  *  * 

(24)  Traction  motors. 

(25)  Propulsion  gear  boxes. 

(26)  Third  rail  pick-up  equipment. 

(27)  Pantographs. 
***** 

(t)  A  bidder  who  is  bidding  on  a 
contract  for  any  of  the  items  covered  by 
section  165(b)(3)  and  who  will  comply 
with  section  165(b)(3)  and  the 
regulations  in  this  section  is  not  required 
to  follow  the  application  for  waiver 
procedures  set  out  in  §  661.9.  In  lieu  of 
these  procedures,  the  bidder  must 


submit  the  appropriate  certificate 
required  by  §  661.12  of  this  part. 

8.  By  adding  a  new  §  661.13(c)  to  read 
as  follows: 

§  66 1 . 1 3    Grantee  responsibility. 

***** 

(c)  Regardless  of  whether  a  bidder  or 
offeror  certifies  that  it  will  comply  with 
the  appUcable  requirement,  such  bidder 
or  offeror  is  bound  by  its  original 
certification  and  is  not  permitted  to 
change  its  certification  after  bid 
opening.  A  bidder  or  offeror  that 
certifies  that  it  will  comply  with  the 
applicable  Buy  America  requirements  is 
not  eligible  for  a  waiver  of  those 
requirements. 

9.  In  §  661.15,  by  redesignating  (c)  as 
(d) ,  (d)  as  (e).  (e)  as  (f),  (f)  as  (g),  (h)  as 
(i).  (g)  as  (j),  (h)  as  (1),  (i)  as  (n).  (j)  as  (o). 
and  (k)  as  (p),  adding  a  new  paragraph 
(c),  (k)  and  (m),  and  by  revising 
paragraph  (e)  to  read  as  follows: 

§  66 1 . 1 5    Investigation  procedures. 

***** 

(c)  In  appropriate  circumstances, 
UMTA  may  determine  on  its  own  to 
initiate  an  investigation  without 
receiving  a  petition  from  a  third  party. 

***** 

(e)  The  grantee  shall  be  required  to 
reply  to  the  request  under  paragraph  (d) 


of  this  section  within  15  working  days  of 
the  request.  The  grantee  may  inform 
U\frA  that  the  investigated  party  will 
respond  directly  to  UMTA. 

***** 

(k)  During  the  course  of  an 
investigation,  with  appropriate 
notification  to  affected  parties,  UMTA 
may  conduct  site  visits  of  manufacturing 
facilities  and  final  assembly  locations  as 
if  considers  appropriate. 

*  *  *  *  « 

(m)  For  purposes  of  paragraph  (h)  of 
this  section,  confidential  or  proprietary 
material  is  any  material  or  data  whose 
disclosure  could  reasonably  be  expected 
to  cause  substantial  competitive  harm  to 
the  party  claiming  that  the  material  is 
confidential  or  proprietary. 

10.  By  revising  §  661.19  to  read  as 
follows: 

§661.19    Sanctions. 

A  willful  refusal  to  comply  with  a 
certification  by  a  successful  bidder  may 
lead  to  the  initiation  of  debarment  or 
suspension  proceedings  under  Part  29  of 
this  title. 

Dated:  August  23,  1988. 
Alfred  A.  DelliBovi, 
Administrator. 

[FR  Doc.  88-19393  Filed  8-26-88;  8:4.5  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122  and  123 
[FRL-3394-71 

NPDES  Penntt  Regulations; 
Application  Requirement^  Duration  of 
Certain  NPDES  Permits 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


summary:  On  August  18. 1987,  (52  FR 
30931)  EPA  proposed  to  withdraw 
provisions  in  the  Agency's  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  regulations  which  authorize  the 
Director  of  a  NPDES  program  to  grant 
case-by-case  extensions  for  the 
submission  of  certain  types  of  effluent 
data  by  permit  renewal  applicants  (see 
40  CFR  122.21(d)(2)(ii)  and  123.62(e)). 
Today  the  Agency  is  promulgating  a 
final  rule  withdrawing  the  Director's 
authority  to  grant  such  extensions.  The 
effect  of  the  repeal  of  these  provisions 
would  be  to  obligate  all  applicants  for 
renewal  of  NPDES  permits  to  submit 
effluent  data  along  with  the  rest  of  the 
renewal  application. 
EFFECTIVE  DATES:  This  regulation  shall 
become  effective  September  28, 1988.  In 
accordance  with  40  CFR  Part  23  (50  FR 
7268,  February  21, 1985),  this  regulation 
shall  be  considered  issued  for  judicial 
review  at  1:00  p.m.  Eastern  Time 
September  12, 1988.  Under  section 
509(b)(1)  of  the  Clean  Water  Act. 
judicial  review  of  this  regulation  can  be 
had  only  by  filing  a  petition  for  review 
in  the  United  States  Courts  of  Appeals 
within  120  days  after  the  regulation  is 
considered  issued  for  purposes  of 
judicial  review. 

FOR  FURTHER  INFORMATION  CONTACT 
Stephen  Bugbee,  Permits  Division  (EN- 
336).  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460;  (202)  475-9539.  The  record  for  this 
rulemaking  is  available  for  inspection  in 
Room  208  [NE  Mall]  401  M  Street  SW., 
Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  9, 1984,  EPA  promulgated 
regulations  authorizing  NPDES  program 
Directors  to  grant  extensions  for  permit 
renewal  applicants  to  submit  certain 
effluent  data  beyond  the  expiration  date 
of  the  discharger's  NPDES  permit  (49  FR 
31840).  In  National  Wildlife  Federation 
V.  EPA,  84-1547  (D.C.  Cir.  1984),  the 
petitioners  challenged  the  data 
submission  rule  on  the  grounds  that  it 
was  not  adopted  in  accordance  with  the 


Administrative  Procedure  Act,  and  that 
the  rule  was  inconsistent  with 
provisions  of  the  Clean  Water  Act 
("CWA"  or  the  "ACT').  EPA  sought, 
and  the  Court  granted,  a  voluntary 
remand  of  the  regulation  in  order  to 
address  NWFs  concerns  in  a  new 
rulemaking. 

On  August  18, 1987,  the  Agency 
proposed  to  delete  40  CFR 
122.21  (d)(2)(ii)  and  the  last  sentence  in 
40  CFR  123.82(e)  (52  FR  30931).  The 
effect  of  the  repeal  of  these  provisions 
would  be  to  obligate  all  applicants  for 
renewal  of  NPDES  permits  to  submit 
effluent  data  along  with  the  rest  of  the 
renewal  application.  As  noted  in  the 
notice  of  the  proposal  to  repeal  those 
provisions,  the  Agency  believes  that 
withdrawing  the  1984  rule  is  appropriate 
because  the  circumstances  that  it  was 
designed  to  address  have  been  largely 
alleviated  since  it  was  promulgated. 

In  1981,  when  the  Agency  originally 
proposed  to  allow  the  delayed 
submission  of  data,  the  Agency's  Permit 
Compliance  System  indicated  that 
approximately  67%  of  the  major 
industrial  NPDES  permits  had  been 
continued  beyond  their  expiration  date. 
Currently,  that  figure  is  about  10%.  The 
permitting  backlog  for  majors  has  been 
drastically  reduced;  therefore,  it  is  very 
unlikely  that  permittees  will  be  required 
to  resample  because  effluent  data 
submitted  with  the  rest  of  the  NPDES 
permit  application  has  become  outdated 
by  the  time  Directors  reissue  their 
NPDES  permits.  In  the  rare  event  that 
new  data  is  required  and,  for  the 
reasons  outlined  elsewhere  in  this 
preamble,  the  Agency  believes  that  any 
inconvenience  that  might  be  caused  by 
such  resampling  is  justified  by  the 
benefits  of  having  permittees  submit 
effluent  data  along  with  the  rest  of  their 
permit  application.  One  commenter 
expressed  concern  that  backlogs  may 
not  have  been  eliminated  in  every  State; 
however,  no  commenter  presented  any 
specific  reasons  to  believe  that 
troublesome  backlogs  are  in  fact 
occurring.  The  national  figures  indicate 
that,  on  average,  permitting  authorities 
are  on  the  verge  of  eliminating  their 
backlogs. 

At  the  time  the  data  submission  rule 
was  adopted,  it  was  believed  that 
shortages  in  priority  pollutant 
laboratory  testing  capacity  might  make 
it  difficult  for  some  permit  applicants  to 
submit  effluent  data  by  the  deadlines  in 
5 122.21(d)  for  submission  of  the  rest  of 
the  permit  application.  However,  as 
discussed  more  fully  below,  there  is  now 
adequate  laboratory  capacity  to 
accommodate  the  testing  needs  of 
NPDES  permit  applicants. 


Finally,  EPA  believed  in  1984  that 
extensions  were  appropriate  in  light  of 
uncertainty  regarding  testing  regulations 
which  had  not  yet  been  finalized  by  the 
Agency  (see  49  FR  31840,  (August  8, 
1984)).  Since  EPA  has  promulgated 
regulations  pursuant  to  settlement  of  the 
Consolidated  Permit  Regulations 
litigation  (see  49  FR  37998.  (September 
26. 1984)),  that  justification  for  the  1984 
data  submission  rule  has  been 
eliminated. 

The  NPDES  regulations  and  the 
application  form  (EPA  Form  3510-2C. 
Items  V  and  VI;  hereinafter  called  "Form 
2c")  require  that  existing  industrial 
dischargers  submit,  in  their  applications 
for  permit  renewal,  quantitative  and 
qualitative  information  for  certain 
pollutants  discharged,  used,  produced  or 
expected  to  be  used  at  their  facilities 
(see  40  CFR  122.21(g)(7)).  The  Agency 
believes  that  there  will  be  considerable 
advantages  to  having  all  applicants 
submit  this  effluent  data  along  with  the 
rest  of  the  permit  applications.  Timely 
submission  of  effluent  data  promotes  the 
efficient  use  of  permitting  resources  by 
State  and  federal  agencies  which  may 
utilize  that  data  in  establishing 
permitting  priorities.  Also,  uniform 
submission  requirements  may  tend  to 
promote  public  participation  in  the 
permitting  activities  of  agencies 
administering  the  NPDES  program.  EPA 
believes  that  these  goals  justify  a  firm 
rule  requiring  effluent  data  to  be 
submitted  with  the  application.  One 
commenter  suggests  that  the  agencies 
could  use  the  data  submitted  on 
discharge  monitoring  reports  to  set 
permitting  priorities.  Another  suggests 
that  parameters  such  as  plant  size  could 
be  used.  EPA  believes  that  such 
information  does  not  supply  as  complete 
a  picture  of  a  plant's  operation  and 
discharges  as  does  the  information 
submitted  in  Form  2c.  Moreover,  these 
suggestions  ignore  the  need  to  control 
discharges  of  toxic  pollutants  that 
Congress  emphasized  in  the  adoption  of 
the  1987  CWA  amendments.  As 
explained  in  the  Agency's  guidance  for 
implementing  section  304(1)  of  the  Act, 
submission  of  the  data  required  by  40 
CFR  122.21(g)(7)  will  be  used  by 
permitting  agencies  to  evaluate  those 
point  sources  which  should  be 
controlled  through  the  individual  control 
strategies  developed  under  section 
304(1).  Since  current  permits  may  not 
contain  limitations  on  the  discharges  of 
toxic  pollutants  that  will  be  controlled 
in  permits  reissued  pursuant  to  section 
304(1),  discharge  monitoring  reports 
based  on  current  permits  may  not  fully 
reflect  the  toxic  pollutants  being 
discharged  by  permittees.  Commenters 
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express  concerns  about  the  possible 
backlogs  that  might  result  &om  the 
implementation  of  new  requirements 
under  the  1987  amendments,  and  the 
possibility  that  permittees  may  have  to 
resample  their  effluent  if  data  submitted 
with  the  application  is  outdated  by  the 
time  of  reissuance.  As  previously  noted 
in  this  preamble,  permitting  authorities 
are  on  the  verge  of  eliminating  the  major 
permit  backlogs  and  are  reissuing  those 
permits  without  significant  delays.  In 
the  event  that  delays  do  occur,  it  is 
extremely  unlikely  that  the  delays 
would  extend  beyond  the  three  year 
sampling  requirement  contained  in  the 
permit  application  Form  2c,  and 
provided  that  all  data  are  representative 
of  the  present  dischai^e.  EPA  beheves 
that,  in  the  rare  event  that  new  sampling 
is  required  the  burden  that  may  result 
from  permittees'  having  to  resample 
their  effluent  prior  to  permit  reissuance 
is  justified. 

In  the  August  18, 1987  notice,  the 
Agency  noted  that  an  informal  survey 
revealed  that  none  of  the  Agency's  ten 
regional  offices  were  aware  of  any 
requests  for  extensions  made  to  EPA.  A 
few  commenters  noted  diat  the  rule  had 
been  used  by  State  agencies  and  that  it 
might  be  needed  in  the  future  to  address 
situations  such  as  temporary  plant 
shutdowns,  variations  in  plant 
operations,  weather  conditions  and 
laboratory  delays.  As  discussed  further 
below,  the  Agency  believes  that 
permitting  authorities  retain  sufficient 
discretion,  even  without  the  authority  to 
grant  extensions  contained  in 
§  122.21(d)(2)(ii).  to  deal  with  situations 
where  it  is  impossible  for  the  permittee 
to  plan  their  sampling  activites  such  that 
they  can  submit  data  by  the  deadlines 
established  in  §  122.21(d). 

Other  commenters  noted  that  the  lack 
of  records  of  the  rule's  use  indicates  a 
need  for  procedural  safeguards  if  the 
rule  is  maintained.  EPA  considered 
retaining  the  rule  with  the  addition  of 
procedural  safeguards  to  assure  that  it  is 
being  properly  applied.  For  example,  the 
rule  could  have  been  amended  to 
provide  that  requests  must  be  made  in 
writing  and  that  copies  of  all  requests 
and  decisions  be  made  available  for 
public  inspection.  The  EPA  or  the  State 
agency  administering  the  program 
would  have  to  wei^  the  need  for  data 
against  the  justifications  for  the 
extensions.  The  Agency  believes  that 
imposing  these  administrative 
requirements  on  permittees  and  the 
relevant  agencies  is  not  justified  and 
that,  for  the  reasons  discussed  in  this 
preamble,  a  firm  rule  requiring  timely 
submission  of  effluent  data  is  the  most 
appropriate  course  of  action. 


The  final  rule,  by  deleting  40  CFR 
122.21(d)(2){ii)  and  the  last  sentence  in 
40  CFR  123.62(e).  requires  all  permit 
renewal  appUcants  to  submit  the  data 
required  in  { 122.21(gM7),  (9)  and  (10)  at 
the  time  that  they  submit  the  rest  of 
their  permit  renewal  application.  The 
rule  does  not  affect  the  authority  of 
Directors  to  waive  the  requirement  that 
the  application  be  submitted  180  days 
prior  to  the  permit  expiration  date,  40 
CFR  122.21(d)(2)(i),  or  such  other 
deadline  prior  to  the  permit  expiration 
date  established  by  State  law. 

n.  Responses  to  Comments  on  the 
Proposal 

In  response  to  our  proposal,  EPA 
received  comments  on  several  issues 
associated  with  submission  of  effluent 
data.  The  Agency's  responses  to  all  of 
those  comments  are  discussed  below. 

1.  Laboratory  Capacity 

One  commenter  questioned  the  basis 
for  the  Agency's  daim  that  laboratory 
capacity  for  testing  the  129  priority 
pollutants  was  no  longer  of  concern. 
Another  commenter  expressed  concern 
that  laboratory  capacity  shortages  may 
occur  because  of  new  initiatives  under 
the  1987  Clean  Water  Act  (CWA) 
amendments,  including  increased 
emphasis  rni  biological  testing. 
However,  cmnmenters  submitted  no 
evidence  that  indicated  that  a  shortage 
in  laboratory  capacity  currently  exists 
or  is  likely  to  develop. 

As  noted  in  the  preamble  to  the 
proposed  rule,  the  Agency  believes  that 
there  has  been  a  sufficient  increase  in 
laboratory  capacity  to  accommodate  the 
full  range  of  testing  needs  of  NM)ES 
applicants.  The  results  of  an 
independent  study  of  the  commercial 
market  for  environmental  laboratory 
services  conducted  during  1987  show  the 
market  and  capacity  of  environmental 
laboratories  have  increased  at  least 
four-fold  since  the  early  1980's. 
Currently,  over  1,000  laboratories  in  the 
U.S.  are  performing  commercial 
environmental  analytical  services  with  a 
significant  portion  of  them  providing  the 
full  priority  pollutant  analyses.  The 
study  indicated  over  1,400  GC/MS 
systems  are  currently  in  use  for  priority 
pollutant  analyses.  In  the  Superfund 
Program,  75  organic  and  inorganic 
laboratories  were  operating  at  50  to  60% 
capacity  on  January  1, 1988.  The 
remainder  of  this  capacity  is  available 
to  the  regulated  community.  In  addition 
to  chemical  analytical  services,  EPA 
recently  identified  over  120  commercial, 
university  and  industrial  laboratories  in 
38  States,  providing  biological  testing 
services. 


EPA  is  aware  of  only  one  recent 
laboratory  shortage  for  NPDES-required 
testing,  which  was  due  to  an  apparent 
shortage  of  Mysidopsis  bahia  (a  small 
crustacean)  needed  for  toxicity  testing 
of  the  effluent  from  Gulf  of  Mexico  oil 
and  gas  drilling  activities  (51  FR  33130 
(Sept.  18, 1986)).  This  shortage  occurred 
after  the  promulgation  of  the  general 
permit  for  those  activities.  EPA 
temporarily  stayed  some  of  the  permit's 
testing  requirements  so  that  breeders 
could  develop  their  supply  of  M.  bahia 
to  meet  new  demand  for  the  highly 
specialized  resource.  Possible  shortages 
of  test  species  for  biomonitoring  is  not 
directly  relevant  to  this  rulemaking, 
however.  The  extension  provided  under 
§S  122.21(d)(2)(ii)  and  12a.62(e]  only 
applied  to  data  submitted  pursuant  to 
§  122ull(g](7).  (9J  and  (10),  and  these 
provisions  relate  to  sampling  for  specific 
pollutants,  not  whole  effiuent  toxicity 
testing.  As  pointed  out  above,  adequate 
laboratory  capacity  exists  for  pollutant 
specific  analyses. 

EPA  is  not  aware  of  any  permittees 
actually  having  problems  with  obtaining 
laboratory  testing  to  obtain  the 
information  required  by  40  CFR 
122.21(g)(7).  The  shortage  anticipated  in 
1984  due  to  new  testing  requirements 
nevCT  developed.  EPA  has  no  reason  to 
believe  that  supply  will  not  continue  to 
grow  to  meet  demand,  especially  if 
demand  is  made  more  predictable 
because  of  firm  deadlines  for  data 
submission. 

2.  Storm  Water 

Several  commenters  suggested  EPA 
should  retain  the  1984  regulation 
because  of  the  uncertainty  regarding  the 
effluent  data  submission  requirements 
that  will  apply  under  the  storm  water 
provisions  in  the  1987  CWA 
amendments.  The  comments  centered 
on:  (1)  The  uncertainty  surrounding 
testing  requirements  for  existing 
dischargers;  (2)  the  difficulty  in 
collecting  storm  water  data  in  certain 
areas  of  the  country  where  it  may  not  be 
possible  to  collect  required  data  in  a 
timely  fashion:  and  (3)  the  possibility  of 
a  backlog  of  storm  water  permit 
applications  after  EPA  promulgates  new 
permit  application  requirements. 

In  response  to  the  first  comment,  it  is 
clear  that  the  existing  regulations 
require  an  operator  of  a  storm  water 
discharge  that  is  currently  covered  by  a 
NPDES  permit  to  submit  a  completed 
application  (see  40  CFR  122.21). 
Although  EPA  is  currently  considering 
changing  permit  application 
requirements  for  storm  water 
discharges,  these  changes  would  not 
create  uncertainty  that  would  prevent  a 
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discharger  from  submitting  the 
appropriate  data  when  reapplying 
within  the  time  limits  established  by  40 
CFR  122.21(d).  Furthermore,  as  part  of 
the  Agency's  storm  water  rulemaking 
that  will  implement  section  402(p)  of  the 
Act,  EPA  is  planning  to  solicit  comments 
on  reducing  application  requirements  for 
storm  water  discharges  from  the  current 
requirements  contained  in  Form  2c.  In 
any  case,  there  will  be  an  opportunity 
for  the  public  to  raise  their  concerns 
about  the  interplay  between  new  and 
existing  data  submission  requirements 
for  storm  water  in  the  context  of  the 
Agency's  storm  water  rulemaking. 

In  response  to  the  second  comment, 
EPA  will  consider  such  problems  in  the 
development  of  storm  water  regulations. 
As  to  existing  permittees  that  may  have 
difHculty  obtaining  storm  water  eflluent 
data  due  to  a  dry  spell  immediately 
prior  to  their  permit  renewal,  the 
Agency  believes,  as  discussed  below, 
that  permitting  agencies  have  sufficient 
discretion  to  deal  with  such  situations 
even  without  the  extension  provisions. 

In  response  to  the  third  comment, 
although  a  backlog  of  storm  water 
permits  may  result,  the  backlog  problem 
will  primarily  be  caused  by  first  time 
permit  applications  for  discharges  not 
currently  covered  by  a  NPDES  permit. 
Today's  rule  will  not  affect  that  backlog 
since  it  applies  only  to  permit  renewals. 
Some  commenters  noted  the  possible 
effect  of  a  backlog  of  storm  water 
permits  on  the  processing  of  other 
permits.  However,  the  potential  for 
backlog  of  first  time  permits  is  reduced 
by  the  1987  CWA  amendments' 
staggering  the  dates  by  which 
applications  for  storm  water  permits 
must  be  filed;  permit  applications  for 
storm  water  discharges  associated  with 
industrial  activity  and  discharges  from 
municipal  separate  storm  sewer  systems 
serving  a  population  of  250,000  or  more 
which  are  not  currently  covered  by  a 
permit  need  not  be  filed  until  February 
4, 1990;  permit  applications  for  storm 
water  discharges  from  municipal 
separate  storm  sewer  systems  serving  a 
population  of  100.000  or  more  but  less 
than  250,000,  need  not  be  filed  until 
February  4, 1992.  The  Agency  also 
anticipates  that  many  States  will 
minimize  backlogs  by  issuing  general 
permits  for  storm  water  discharges. 
Furthermore,  as  discussed  elsewhere  in 
this  preamble,  the  Agency  believes  that 
the  timely  submission  of  effluent  data 
outweighs  the  inconvenience  that  might 
result  from  the  rare  requirement  that  a 
permittee  be  required  to  resample  the 
effluent  prior  to  permit  reissuance. 


3.  Ability  to  Obtain  Representative 
Effluent  Data 

Several  commenters  expressed 
concern  that  dischargers  would  not  be 
able  to  obtain  the  effluent  data 
necessary  to  submit  a  complete 
application  because  of  extended 
shutdowns,  plant  modifications, 
variations  in  plant  operations  (i.e.,  peak 
versus  non-peak  flows),  unscheduled 
repairs  or  extreme  weather  conditions, 
thereby  causing  permits  to  expire  and 
leading  to  unpermitted  discharges  or 
plant  shutdowns  until  new  permits  are 
issued.  For  example,  commenters  stated 
that  some  steam  electric  facilities  often 
have  long  intervals  between  their 
discharges,  and  discharges  of  storm 
water  in  arid  areas  may  be  similarly 
intermittent.  Where  such  an  extended 
period  of  no  discharge  happens  to 
coincide  with  the  period  preceding  the 
permit  expiration,  it  would  be  difficult 
for  the  permittee  to  supply  current 
effluent  data.  Other  commenters  noted 
that  short  term  shutdowns  due  to 
weather  conditions  (freezing,  flooding  or 
dry  spells)  or  repairs  coinciding  with  the 
period  prior  to  permit  expiration  may 
necessitate  the  granting  of  extensions 
for  submission  of  effluent  data  beyond 
the  permit  expiration  date. 

The  Agency  believes  it  is  reasonable 
to  expect  permittees  to  plan  their 
sampling  sufficiently  far  in  advance  of 
permit  expiration  so  that  such  problems 
do  not  arise.  Under  40  CFR  122.21(d). 
permittees  are  obligated  to  submit  a 
completed  application  180  days  prior  to 
permit  expiration.  Given  that  permittees 
must  plan  their  sampling  accordingly, 
there  should  be  few  cases  where  short- 
term  shutdowns  prevent  sampling  until 
after  the  permit  expiration  date. 
Furthermore,  seasonal  weather 
conditions  and  regular  repair  operations 
can  be  anticipated,  and  the  permittee 
should  plan  sampling  activity  with  these 
events  in  mind.  In  addition,  applicants 
for  EPA  issued  permits  can  request  that 
they  be  able  to  submit  the  data  up  to  the 
permit  expiration  date  rather  than  180 
days  prior  thereto  (see  40  CFR 
122.21(d)(2)(i)).  Applicants  in  States  that 
do  not  have  a  rule  analogous  to 
S  122.21(d)  should  plan  their  sampling 
sufficiently  far  in  advance  of  the  permit 
application  deadline. 

The  agency  believes  that  under 
normal  conditions  such  dischargers 
should  be  able  to  plan  their  effluent 
sampling  over  the  three  year  period 
prior  to  permit  expiration  presently 
provided  for  in  permit  application  Form 
2c.  If  circumstances  do  result  in 
unusually  long  periods  of  no  discharge. 
Directors  have  the  discretion  to  consider 
data  from  earlier  discharges  in 


determining  whether  the  application  is 
complete  (see  40  CFR  122.21(e)).  If 
necessary,  the  Director  can  request  that 
the  less  recent  information  submitted  as 
part  of  a  complete  application  be 
supplemented  with  data  from  the  next 
discharge.  The  permit  could  be  modified, 
in  accordance  with  40  CFR  122.62(a)(2). 
if  the  supplemental  information  shows 
that  modification  is  appropriate.  EPA 
recognizes,  as  several  commenters 
pointed  out,  that  there  may  be  some 
administrative  burden  associated  with 
modifying  permits  based  on  newly 
submitted  effluent  data.  However,  as 
noted  elsewhere  in  this  preamble,  the 
Agency  believes  such  resampling  will  be 
rare  and  when  required,  such  a  burden 
is  justified  by  the  need  for  timely 
submission  of  effluent  data. 

Several  commenters  stated  that 
eliminating  the  extension  provision 
would  require  some  plants  to  operate  at 
peak  capacity  merely  for  the  purpose  of 
collecting  representative  effluent  data, 
imposing  unnecessary  costs  and 
resulting  in  unnecessary  discharges. 
Commenters  have  failed  to  show  how 
eliminating  the  provisions  would  require 
them  to  operate  at  peak  capacity.  Form 
2c  only  requires  the  submission  of  data 
that  is  representative  of  a  facility's 
operations.  Dischargers  do  not  have  to 
provide  data  from  peak  operations 
unless,  in  fact,  that  is  representative  of 
the  operations  of  the  facility. 

Several  commenters,  who  raised  the 
possibility  of  delays  in  receiving 
laboratory  analysis  reports,  are  in  favor 
of  retaining  the  current  rule.  However, 
EPA  believes  that  since  such  delays  are 
certainly  foreseeable,  it  behooves 
permittees  to  conduct  their  sampling 
sufficiently  far  in  advance  to  account  for 
such  possible  delays. 

4.  Statutory  Authority  for  the  Extension 
Rule 

Several  commenters  argued  that  the 
rule  being  repealed  today  was 
inconsistent  with  language  in  section 
304(i)  of  the  Clean  Water  Act  directing 
EPA  to  "promulgate  guidelines  for  the 
purpose  of  establishing  uniform 
application  forms  and  other  minimum 
requirements  for  the  acquisition  of 
information"  from  permittees. 
Furthermore,  the  National  Wildlife 
Federation  asserted  in  its  comments  that 
the  court  order  granting  the  Agency's 
motion  for  a  voluntary  remand  of  the 
extension  provision  required  EPA  to 
address  NWF's  concerns  that  the 
regulation  violated  section  304(i).  The 
Agency  does  not  believe  that  the 
extension  provision  is  prohibited  by 
section  304(i)  of  the  Act,  but  rather  that 
the  rule  should  be  repealed  for  the 
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reasons  outlined  above  in  this  preamble. 
In  any  case,  the  Agency  does  not  believe 
that  the  DC  Circuit's  remand  of  the 
extension  provision  requires  the  Agency 
to  address  legal  arguments  made  by 
NWF  which  are  not  germane  to  this 
rulemaking.  Because  the  Agency 
proposed  to  rescind  the  rule  and  is 
adopting  the  same  approach  in  the  final 
regulation,  it  is  not  relevant  whether  the 
Agency  would  have  the  authority  to 
retain  the  rule  if  it  decided  that  such  a 
course  was  appropriate.  That  legal 
question  is  simply  not  posed  by  this 
rulemaking. 

III.  Executive  Order  12291 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  perform  regulatory 
impact  analyses  of  major  regulations. 
Major  rules  are  those  that  impose  a  cost 
on  the  economy  of  $100  million  or  more 
annually  or  have  certain  other  economic 
impacts.  This  regulation  is  not  a  major 
rule  because  it  merely  deletes  a  time 
extension  for  submission  of  Form  2c 
effluent  data.  Thus,  it  meets  none  of  the 
criteria  of  a  major  rule  as  set  forth  in 
section  1(b)  of  the  Executive  Order.  This 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  Any  comments  from  OMB  and 
any  EPA  response  will  be  available  for 
public  inspection  at  EPA  in  Room  208 


(NE  Mall)  401  M  Street  SW.. 
Washington,  DC  20460. 

IV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  2 
U.S.C.  601  et  seq.,  requires  EPA  and 
other  agencies  to  prepare  an  initial 
regulatory  flexibility  analysis  for  all 
regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  No  regulatory  flexibility 
analysis  is  required,  however,  where  the 
head  of  an  agency  certifies  that  the  rule 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Since  this  regulation  does  not 
impose  any  new  requirements  on  permit 
applicants,  but  merely  adjusts  the  timing 
for  submission  of  effluent  data,  the 
Administrator  certifies,  pursuant  to  5 
U.S.C.  605(b),  that  this  final  regulation 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

list  of  Subjects  in  40  CFR  Parts  122  and 
123 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Lee  M.  Thomas, 

Administrator. 

Date:  August  19, 1988. 


For  the  reasons  set  out  in  the 
preamble,  40  CFR  Parts  122  and  123  are 
amended  as  follows: 

PART  122— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

1.  The  authority  citation  for  Part  122 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act.  33  U  S.C. 
1251  et  seq. 

§  122.21    [Amended] 

2.  In  §  122.21,  paragraph  (d)(2](ii)  is 
removed. 

PART  123— STATE  PROGRAM 
REQUIREMENTS 

3.  The  authority  citation  for  Part  123 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act,  33  U.S.C. 
1251  et  seq. 

§  123.62    [Amended] 

4.  In  §  123.62,  the  last  sentence  in 
paragraph  (e)  is  removed. 

[FR  Doc.  88-19296  Filed  8-26-88;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart36 

ICC  Docket  He*.  7»-7i  W-ns  and  86-M71 

Common  Carrier  ServiCM;  MTS  and 
WATS  Market  Structure;  Amendment 
of  the  Commleeion's  Rules  and 
Establishment  of  a  Joint  Board 

agency:  Federal  Communications 

Commission. 

action:  Final  rules. 


:  The  Federal  Communications 
Commission  grants,  in  part, 
reconsideration  of  its  decision  to  adopt 
revisions  of  the  Separations  Manual. 
Part  36  of  its  Rules.  The  Commission:  (1) 
Reconsidered  its  decision  to  require  that 
carriers  coimt  intermediate  terminations 
when  assigning  costs  in  Category  4.23, 
Central  Office  Equipment  (COE),  All 
Other  Interexchange  Circuit  Equipment: 
(2)  reinstated  the  former  Part  67 
procedures  for  Other  Billing  and 
Collecting  Expenses  as  an  interim 
measure  pending  the  outcome  of  a 
Supplemental  NFRM  regarding  Revenue 
Accounting  Expenses  which  refers  this 
issue  to  the  Joint  Board  in  Docket  No. 
80-286  and  is  summarized  elsewhere  in 
this  volume;  (3)  simplified  Lifeline 
Connection  Assistance  Expense 
procedures;  (4)  denied  petitions  for 
reconsideration  of  the  new  separations 
procedures  for  Category  3  COE,  Local 
Switching  Equipment,  except  to  the 
limited  extent  accessary  to  clarify  the 
calculation  of  the  transition  from  tfie 
former  Part  67  allocation  factors  to  the 
new  Part  36  allocation  factor  (5]  denied 
petitions  requesting  revisions  in  the 
separations  procedures  for  Category  1 
COE,  Operator  Systems  Equipment;  (6) 
affirmed  its  deciikm  to  adopt  one 
Separations  Manual  to  be  used  by  both 
large  and  sniaD  cairieis;  (7)  affirmed  its 
decision  to  adopt  different  allocation 
factors  to  be  used  by  laige  and  ranall 
carriers  in  the  aUocation  of  General 
Support  Facilities;  (8)  revised  the 
Separations  Manual  to  permit  the 
National  Exchange  Carrier  Association 
(NECA)  to  adjust  the  Universal  Service 
Fund  (UMO;  and  (9)  affirmed  the  legal 
basis  for  its  decision  to  adopt  the  new 
Part  36  separations  procedures. 
EFFCCnve  DATS:  January  1, 1989. 
AOOIIB8S:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOn  njRTHER  INFORMATION  CONTACT. 

Cindy  Schonhaut.  Special  Counsel. 
Federal-State  Joint  Board  Matters. 
Accounting  and  Audits  Division, 
Common  Carrier  Bureau,  at  (202)  632- 
7500. 


suppLEMOiTAiiy  information:  TUs  is  a 

summary  of  the  Commission's  Onler  on 
Reconsideratiaa.  CC  Docket  Nos.  71-72, 
80-288  and  86-297.  FCC  88-216;  adopted 
June  27, 1988,  and  released  August  1^ 
1988. 

The  full  text  of  Commission  decisions 
are  available  for  inspection  and  capfu% 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  abo 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  2100  M  Street. 
NW..  Suite  140,  Washington.  DC  28037, 
(202)  857-3800. 

Summary  of  Order  on  ReconsidenfisB 

1.  Several  parties  have  filed  petitions 
for  reconsideration  or  clarificalian  of  the 
revisions  to  the  Separations  Mano^ 
recendy  adopted  by  the  Coaunissiqa.  la 
revising  the  Manual,  the  Conmiaaiaa 
adopted  the  recommendatioos  of  the 
Joint  Board  in  CC  Docket  No.  80^286  and 
the  Joint  Board  in  CC  Docket  No.  86-297 
and  recodified  the  Separations  Manual 
as  the  new  Part  36  of  the  Commisaien's 
rules  effective  January  1. 1988.  In  that 
decision,  the  Commission  confanned  the 
separations  rules  to  the  recently  levised 
Unifonn  ^rstem  of  Accounts,  siaplified 
separations  procedures  and  made 
changes  in  the  separations  rules 
applicable  to  Central  Office  Equipment 
and  Revenue  Accounting  ExpeoKS. 

2.  Uudet  the  csrrent  separations 
procedures  of  Part  36  of  the 
Commission's  Rules,  local  exchange 
carriers  (LfiCs)  are  required  to  asant 
intermediate  terminations  in  assigniqg 
die  cosis  in  Category  4.23  COE  to 
8iA)(»tegoiies.  See  47  CFR  36.12B(eK3). 
Several  parties  urged  the  Comnriasinn  to 
foconsider  tiiis  requirement  and 
su^ested  that  carriers  be  required  to 
connt  only  end  terminations.  The 
Cmnmifff^o^  decided  to  reconsider  its 
decision  to  include  intermediate 
tenniaatioiis  in  the  assignment  of  costs 
ia  Category  4.23  COE  and  required 
instead  diat  LECs  count  only  the 
tenainations  at  the  ends  of  ciroaits.  The 
Commission  believes  that  a  cosnt  of 
only  end  terminations  is  consisleat  with 
its  intentions  as  well  as  those  of  the 
Joint  Board  in  Docket  80-286.  TIk 
Commission  required  that  LECs 
implement  this  change  effective  fanaaiy 
1, 1988  and  file  revised  access  changes  to 
reflect  this  change  with  a  miniiaaa  of 
forty-five  days  notice. 

3.  The  Commission  also  reiaalated  the 
former  Part  67  procedures  for  the  Other 
Billing  and  Collecting  Expense 
subcategory  on  an  interim  basia  because 
the  new  procedures  produced 
unintended  and  anomalous  results  and 


have  proven  difficult  to  apply.  In  a 
Sapplemental  Notice  of  Proposed 
Ralmaking  summarized  elsewhere  in 
this  volume,  the  Commission  seeks 
ooBDients  and  data  on  the  separations 
pmoadures  for  Revenue  Accounting 
Expenses  and  refers  diis  issue  to  the 
font  Board  in  Docket  No.  80-286. 

4.  In  addition,  the  Commission  granted 
the  petitions  of  USTA  and  others 
raqaealiaB  revision  in  the  Commission's 
Ririea  to  provide  an  adjustment  for 
lifeline  Connection  Assistance  Expense 
that  is  comparable  to  the  USF 
ac^BStment.  Because  the  recently 
adopted  procedure  requiring  the 
assignment  of  Lifeline  Connection 
AsMStsiioe  Expense  to  account 
categories  has  proven  to  be  unduly 
badensome  and  does  not  provide  for 
the  identification  of  the  expenses 
associated  with  Lifeline  Connection 
Assistance,  the  Commission  revised 
these  procedures. 

5.  The  Commission  also  denied 
petitions  to  reconsider  its  decision  to 
adopt  new  procedures  for  the 
categorization  and  allocation  of 
Category  3  COE  because  the  new 
procedures  reflect  cost-causation 
principles,  simplify  the  separations 
process  and  reduce  administrative 
hardens  on  carriers.  The  Commission 
clarified,  however,  that  the  small 
carriers  eligible  for  the  weightings 
should  implement  the  five-year  phase-in 
of  the  new  debt  allocation  factor. 
Because  neither  the  Joint  Board  in 
Docicet  No.  80-286  nor  the  Commission 
has  sought  comment  on  Category  1  COE 
procedures,  the  Commission  also  denied 
petitions  requesting  revision  in  the 
separations  rules  for  these  procedures. 

6.  The  Commission  affirmed  its 
decision  to  adopt  one  Separations 
Manual  for  the  use  of  both  large  and 
ssiall  carriers.  The  Commission  affirmed 
that  a  modified  Class  B  Manual  adopted 
for  all  carriers  would  simplify  the 
separations  process  without  reducing 
te  accuracy  of  jurisdictional  results. 
Moreover,  the  Commission  stated  that 
the  benefits  of  simplifying  separations 
procedures  apply  equally  to  both  large 
and  snail  carriers.  'The  Commission  also 
stated  diat  the  use  of  one  manual  will 
promote  uniformity  and  reduce 
inconsistent  separations  results  and 
inconsistent  access  charges.  The 
Commission  believes  that  the  modified 
Class  B  Manual  will  best  achieve  a 
balance  between  the  goal  of 
simplification  and  the  need  to 
reasonably  refiect  cost  causation 
principles. 

7.  The  Commission  also  affirmed  its 
dedsian  to  adopt  bifurcated  procedures 
for  the  allocation  of  General  Support 
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Facilities.  Under  these  procedures,  large 
carriers  allocate  General  Support 
Facilities  on  the  basis  of  an  expense- 
related  factor  and  small  carriers  on  the 
basis  of  a  plant-related  factor.  The  data 
submitted  in  this  proceeding  indicated 
that  the  adoption  of  a  bifurcated 
approach  will  substantially  mitigate  the 
revenue  requirement  impact  of  the  new 
manual.  The  Commission  believes  that 
the  bifurcated  approach  reflects  the 
appropriate  balance  between  the  need 
to  adopt  procedures  that  reflect  cost- 
causation  principles  and  the  concern  for 
the  revenue  requirement  impact  of  those 
procedures. 

8.  The  Commission  granted  NECA's 
request  that  it  be  allowed  to  resize  the 
USF  beginning  April  1, 1989  to  reflect 
updated  data  filed  with  NECA  by  the 
carriers.  This  approach  will  make  the 
USF  more  accurately  reflect  actual  costs 
and  is  consistent  with  the  Lifeline 
Connection  Assistance  procedures. 

9.  Finally,  the  Commission  affirmed 
the  legal  basis  for  its  decision  to  adopt 
the  new  Part  36  procedures  and 
concluded  that  sufficient  notice  was 
provided  to  satisfy  the  requirements  of 
the  Administrative  Procedure  Act.  It 
also  concluded  that  the  Joint  Boards 
followed  appropriate  procedures  and 
afforded  all  interested  persons  an 
adequate  opportunity  to  comment. 

Ordering  Clauses 

10.  Accordingly,  It  is  hereby  ordered, 
That  the  Petitions  for  Reconsideration  or 
Clarification  filed  in  these  proceedings 
are  granted  to  the  extent  provided 
herein  and  otherwise  are  denied. 

11.  //  is  further  ordered.  That  the 
modifications  of  Part  36  of  the 
Commission's  rules  described  above 
and  set  forth  in  Appendix  A  are 
adopted,  effective  thirty  days  after 
publication  in  the  Federal  Register, 
except  that  the  interim  Section  36.380 
will  become  effective  on  the  effective 
date  of  the  next  annual  interstate  access 
tariff  revision. 

12.  It  is  further  ordered.  That  local 
exchange  carriers  shall  implement  the 
revised  separations  procedures  for 
Category  4.23  Central  Office  Equipment 
adopted  in  this  Order  effective  January 
1. 1989. 

13.  //  is  further  ordered.  That  the 
Petition  for  Waiver  of  §  36.381  of  this 
Commission's  Rules  filed  by  the  Bay 
Springs  Telephone  Company  is  denied. 

List  of  Subjecs  in  47  CFR  Part  36 

Communications  common  carrier. 
Telephone,  Uniform  system  of  accounts. 
Reporting  and  recoidkeeping 
requirements,  Jurisdictional  separations 
procedures. 


This  action  is  taken  pursuant  to  47 
U.S.C.  154  (i)  and  (j),  201,  202.  203,  205, 
218,  221(c).  403,  and  410. 

Federal  Communications  Commission. 

H.  Walker  Feaster  III. 

Acting  Secretary. 

Part  36  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  36— [AMENDED] 

1.  The  authority  citation  for  Part  36 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  154  (i)  and  (j),  205. 
211(c),  403  and  410. 

2.  Section  36.125  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  36.125    Local  switching  equipment- 
Category  3. 

***** 

(f)  For  study  areas  with  fewer  than 
50,000  access  lines.  Category  3 
investment  is  apportioned  by  the 
application  of  an  interstate  allocation 
factor  that  is  the  lesser  of  either  .85  or 
an  amount  as  follows:  Beginning  January 
1, 1993,  the  amount  will  equal  the  DEM 
factor  specified  in  §  36.125(b)  multiplied 
by  a  weighting  factor.  During 
the  1988-1992  period,  the  amount  will 
equal  the  sum  of  two  elements  for  the 
appropriate  transition  year  (the  A 
component  times  the  composite 
allocator  plus  the  B  component  times  the 
DEM  allocator  times  a  weighting  factor). 
The  A  and  B  components  are  specified 
in  §  36.125  (d)  and  (e).  The  applicable 
weighting  factor  is  as  follows: 


Number  of  access  lines 
study  area 

in  service  in 

Weighting 
factof 

0  to  10,000 

30 

10,001  to  20,000 

2.5 

20,001  to  50,000 

2.0 

50,001  Of  above 

1  0 

3.  Section  36.380  is  revised  to  read  as 
follows: 

§  36.380    Other  billing  and  collecting 
expense. 

(a)  This  classification  includes  the 
salary  expense,  including  supervision, 
general  accounting  administrative,  and 
miscellaneous  expense,  associated  with 
the  preparation  of  customer  bills  other 
than  carrier  access  charge  bills  and  with 
other  revenue  accounting  functions  not 
covered  in  §  36.379.  Included  in  this 
classification  are  the  expenses  incurred 
in  the  preparation  of  monthly  bills, 
initial  and  final  bills,  the  application  of 
service  orders  to  billing  records 
(establishing,  changing,  or  discontinuing 


customers'  accounts),  station  statistical 
work,  controlling  record  work  and  the 
preparation  of  revenue  reports. 

(b)  Pending  the  adoption  of  permanent 
procedures,  the  expenses  assigned  this 
classification  are  segregated  on  the 
basis  of  the  relative  number  of  users  of 
the  following  services:  Message  toll 
telephone  and  telegram  (excluding  semi- 
pubUc  where  tolls  are  not  itemized  on 
the  bill);  TWX;  exchange  including  semi- 
public;  directory  advertising;  and  private 
line  services,  as  determined  by  analysis 
for  a  representative  period.  In 
determining  the  number  of  users,  an 
individual  customer  is  counted  once  for 
each  class  of  service  which  it  uses;  for 
example,  a  majority  of  customers  are 
coimted  both  as  message  toll  telephone 
and  telegram  users  and  as  exchange 
users. 

(1)  Expense  allocated  to  message  toll 
telephone  and  telegram  users  is 
apportioned  among  the  operations  on 
the  basis  of  the  relative  number  of  non- 
affiliated company  telegram  message, 
state  message  toll  telephone  messages 
and  interstate  message  toll  telephone 
messages.  In  this  apportionment, 
telegram  messages  are  treated  as 
exchange. 

(2)  Expense  allocated  to  TWX  users  is 
apportioned  between  state  and 
interstate  operations  on  the  basis  of  the 
relative  number  of  TWX  connections. 

(3)  Expenses  allocated  to  exchange, 
including  semi-public  users,  and  to 
directory  advertising  users  are  assigned 
to  the  exchange  operation. 

(4)  Expense  allocated  to  private  line 
services  users  is  apportioned  among  the 
operations  on  the  basis  of  the  relative 
number  of  interstate  and  intrastate 
private  line  service  accounts,  as 
determined  by  analysis  for  a 
representative  period. 

(c)  If  end  user  common  line  charges 
for  intrastate  toll  access  are  assessed  in 
a  particular  state,  one-half  of  the  end 
user  common  line  access  charge  billing 
expense  shall  be  apportioned  to  the 
interstate  operations.  If  no  end  user 
common  line  charge  is  assessed  for 
intrastate  toll  access,  all  of  the  end  user 
common  line  access  charge  billing 
expense  shall  be  assigned  to  interstate 
operations. 

4.  Section  36.631  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  36.631    Expense  adjustment 

*  *  «  *  • 

(e)  Beginning  April  1, 1989,  the 
expense  adjustment  calculated  pursuant 
to  §  36.631  (c)  and  (d)  shall  be  adjusted 
each  year  to  reflect  changes  in  the  size 
of  the  Universal  Service  Fund  resulting 
from  adjustments  calculated  pursuant  to 
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§  36.612(a)  made  during  the  previous 
year.  If  the  resulting  amount  exceeds  the 
previous  year's  fund  size,  the  difference 
will  be  added  to  the  amount  calculated 
pursuant  to  §  36.631  (c)  and  (d)  for  the 
following  year.  If  the  adjustments  made 
during  the  previous  year  result  in  a 
decrease  in  the  size  of  the  funding 
requirement,  the  difference  will  be 
subtracted  from  the  amount  calculated 
pursuant  to  §  36.631  (c)  and  (d)  for  the 
following  year. 

5.  Section  36.741  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows; 

§  36.741    Expense  adjustnient 

«         ♦         »         *         * 

(c)  The  expense  adjustment  calculated 
pursuant  to  §  36.741  (a)  and  (b)  shall  be 
subtracted  from  total  intrastate 
expenses  and  added  to  total  interstate 
expenses. 

§3«.101    [Amended] 

6.  In  §  3e.l01(a),  Section  Arrangement, 
change  "36.128"  to  "36.128." 

7.  In  §  38.101(a),  Section  Arrangement, 
insert  "Rural  Telephone  Bank  Stock 
36.172"  to  precede  the  category 
"Material  and  Supplies  .  .  .  .  " 

§36.112    [Amended] 

8.  In  S  36.112(a),  change  "Expense"  to 
"Expenses"  everywhere  it  appears. 

§36.125    [Amended] 

9.  In  S  36.125(a)  fourth  sentence, 
change  "transverters",  to  "transmitters". 


§36.126    [Amended] 

10.  In  3  36.126(e)(3)(i)  first  sentence, 
change  "circuits."  to  "circuits:  Interstate 
Private  Line,  State  Private  Line, 
Message,  and  TWX." 

§36.153    [Amended] 

11.  In  §  36.153(a)(2)(i),  second 
sentence,  change  "so"  to  "directly". 

§  36.154    [Amended] 

12.  In  §  36.154(f)(4)(ii),  change  "Sec. 
36.154(d)"  to  "Sec.  36.154  (d)  and  (e)". 

13.  In  §  36.154(f)(4)(iii).  change  "Sec. 
36.154(d)"  to  "Sec.  36.154  (d)  and  (e)". 

§36.172    [Amended] 

14.  In  §  36.172(b).  change  "Part  67"  to 
"Part  36". 

§  36.191    [Amended] 

15.  In  §  36.191(a),  change  "where"  to 
"or  where". 

§  36.201    [Amended] 

18.  In  §  36.201(a),  remove  "36.201 
and". 

§36.216    [Amended] 

17.  In  i  38.216(a),  change 
"represented"  to  "representative". 

§  36.301    [Amended] 

18.  In  §  36.301(a),  add  the  following 
the  precede  the  category  "Corporate 
Operations  Expenses": 

Telephone  Operator  Services 36.374 

Published  Director  Listing 36.375 

Another.. 36.376 

Category  1 — Local  Bu«.  Office 

Expense ~ - — „...  36.377 


Category  Z— Cu«ton»er  Service* 

(Revenue  Aocounting) 36.378 

Message  Proce«sing  Expense..- „..38.379 

Other  Billing  and  CoUecting  Expense 38.380 

Carrier  Access  Charge  Billing  and 

Collecting  Expense 36.381 

Category  3 — All  other  Customer 

Service  Expense ~ 36.382 

§3&310    [Amended] 

19.  In  S  38.310(c),  change  "67.2  (c)  and 
(d)"  to  "36.2  (c)  and  (d)". 

§  36.331    [Amended] 

20.  In  §  36.331(b),  remove  "36"  in 
second  sentence,  following  the  word 
"Operations". 

In  §  36.331(b),  change  "investment 
36.142(a)"  to  "Investment  as  per 
36.142(a)". 

§  36.631    [Amended] 

21.  In  S  36.631(c)(2),  change 
"§  36.662(b)"  to  "5  3a822(b)". 

Appendix-Glossary  {Amended] 

22.  In  Appendix-Glossary,  the 
definition  for  Customer  Dialed  Charge 
Traffic  is  revised  to  read:  "Message  toll 
charge  is  made,  except  for  that  traffic 
recorded  by  means  of  message 
registers". 

23.  In  Appendix-Glossary,  the 
definition  for  Study  Area,  is  revised  to 
read:  "A  telephone  holding  company's 
operations  within  a  single  state.  Study 
area  boundaries  shall  be  frozen  as  they 
are  on  November  15, 1984". 

[FR  Doc.  88-19511  Filed  8-26-68;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  36 

(CC  Docket  Nos.  7S-72, 80-286,  and  86-297; 
FCC  88-216] 

Common  Carrier  Services;  MTS  and 
WATS  Market  Structure;  Amendment 
of  the  Commission's  Rules  and 
Establistiment  of  a  Joint  Board 

agency:  Federal  Communications 
Commission. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

summary:  The  Commission  has  issued  a 
Supplemental  Notice  of  Proposed 
Rulemaking  (Supplemental  NPRM) 
seeking  comment  and  data  on  the 
appropriate  allocation  method  for 
Revenue  Accounting  Expenses.  In  an 
Order  on  Reconsideration  summarized 
elsewhere  in  this  volume,  the 
Commission  granted  petitions  for 
requiring  that  it  reconsider  its  decision 
to  revise  the  separations  procedures  for 
Revenue  Accounting  Expenses.  The 
Commission  also  adopted  modifications 
of  Part  36  of  its  Rules,  effective  thirty 
days  after  publication  in  the  Federal 
Register,  except  that  the  new  §  36.380, 
which  is  applicable  to  Revenue 
Accounting  Expenses,  will  become 
effective  on  the  effective  date  of  the 
next  annual  interstate  access  tariff 
revision. 

DATES:  Comments  and  data  must  be 
filed  on  or  before  September  9, 1988  and 
reply  comments  on  or  before  September 
26, 1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Art  Leahy,  Accounting  and  Audits 
Division,  Common  Carrier  Bureau,  at 
(202)  634-1861. 

SUPPLEMENTARY  iNFORMMTION:  This  is  a 

summary  of  the  Commission's 
Supplemental  Notice  of  Proposed 
Rulemaking,  CC  Docket  Nos.  78-72,    80- 
286  and  86-297,  FCC  88-216;  adopted 
June  27, 1988,  and  released  August  8, 
1988. 

The  full  text  of  Commission  decisions 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037, 
(202)  857-3800. 


Summary  of  Supplemental  Notice  of 
Proposed  Rulemaking 

1.  The  original  Notice  of  Proposed 
Rulemaking  in  this  proceeding  was 
released  in  1980.  Amendment  of  Part  67 
of  the  Commission's  Rules.  CC  Docket 
No.  80-286,  78  FCC  2d  637  (1980).  The 
Joint  Board  in  Docket  No.  80-286 
requested  comments  on  specific 
approaches  for  the  allocation  of 
Revenue  Accounting  Expenses  in  MTS 
and  WA  TS  Market  Structure, 
Amendment  of  Part  67  of  the 
Commission 's  Rules  and  Establishment 
of  a  Joint  Board,  CC  Docket  Nos.  76- 
72  and  80-286,  FCC    86J-3,  released 
July  25, 1986,  51  FR  30,  522  (August  27, 
1986).  In  April  1987,  the  Joint  Board  in 
CC  Docket  No.  80-286  recommended 
that  the  Commission  adopt  new 
separations  procedures  for  the 
allocation  of  Revenue  Accounting 
Expenses,  formerly  in  Account  662  and 
currently  in  Accounts  6620  and  6623. 
Revenue  Accounting  Expenses  represent 
a  major  portion  of  the  costs  incurred  by 
the  local  exchange  carriers  (LECs)  in 
performing  billing  and  collecting 
services  for  other  carriers.  The 
Commission  adopted  the  Joint  Board's 
recommendation  that  it  revise  the 
separations  procedures  for  these 
expenses  to  reflect  the  decrease  in 
interstate  billing  and  collecting 
functions  performed  by  the  LECs  on 
behalf  of  AT&T.' 

2.  Under  the  revised  separations 
procedures  of  Part  36  of  the 
Commission's  Rules,  Revenue 
Accounting  Expenses  are  segregated 
into  three  subcategories.  Message 
Processing  Expense  and  Carrier  Access 
Charge  Billing  and  Collecting  Expense 
are  allocated  essentially  the  same  as 
under  the  former  Part  67  rules.  Other 
Billing  and  Collecting  Expense  has  been 
combined  with  End  User  Common  Line 
Access  Charges  and  is  allocated  on  the 
basis  of  a  formula  that  reflects  the 
number  of  users  of  various  local  and  toll 
services.  This  allocation  factor  is  further 
refined  to  reflect  the  ratio  of  the  number 
of  users  of  those  services  in  1984  to  the 
number  of  users  in  the  study  year.  In 
addition,  the  rules  establish  a  maximum 
33  percent  and  a  minimum  5  percent 
interstate  allocation  for  the  Other  Billing 
and  Collecting  Expense  subcategory. 
The  Commission  found  this  formula 
unworkable  and  stated  that  it  resulted 
in  problematic  jurisdictional  allocations 
that  did  not  reflect  the  actual  amount  of 
billing  and  collecting  services  performed 
by  the  LECs  on  behalf  of  the 
interexchange  carriers  (ICs). 


3.  In  the  Supplemental  NPRM.  the 
Commission  sought  further  comment 
and  data  on  the  new  separations 
procedures  for  Revenue  Accounting 
Expenses  and  referred  a  permanent 
resolution  of  this  issue  to  the  Joint  Board 
in  CC  Docket  No.  80-286.  Pending 
resolution  of  this  inquiry,  the 
Commission  reinstated  the  former  Part 
67  procedures  for  Other  Billing  and 
Collecting  Expense  on  an  interim  basis. 

4.  The  Commission  requested  that  the 
LECs  submit  data,  as  specified  in 
Appendix  B  of  the  Supplemental  NPRM, 
to  assist  the  Joint  Board  and  the 
Commission  in  the  evalution  of 
alternative  allocation  methods.  It  also 
requested  that  parties  propose  specific 
proposals  for  a  permanent  formula  thai 
will  be  consistent  with  the 
Commission's  objectives.  It  requested 
that  the  Joint  Board  analyze  those 
proposals  and  submit  a 
recommendation. 

Comments 

5.  Interested  parlies  may  file 
comments  and  data  on  the  issues 
discussed  above  on  or  before  August  15, 
1988,  and  reply  comments  on  or  before 
September  30, 1988. 

Regulatory  Flexibility  Act 

6.  We  certify  that  the  Regulatory 
Flexibility  Act  *  is  not  applicable  to  the 
rule  changes  we  are  adopting  in  this 
proceeding.  In  accordance  with  the 
provisions  of  Section  605  of  the  Act,  a 
copy  of  this  certification  will  be  sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  at  the 
time  of  publication  of  a  summary  of  this 
Supplemental  NPRM  in  the  Federal 
Register.  As  part  of  our  analysis  of  the 
proposals  submitted  in  response  to  this 
Supplemental  NPRM,  however,  the  Joint 
Board  in  Docket  No.  80-286  and  this 
Commission  will  consider  the  impact  of 
proposals  on  small  telephone 
companies,  i.e.,  those  serving  50.000  or 
fewer  access  lines."  The  action 


'  These  procedures  are  codified  in  §|  36.37ft- 
36.301  of  the  Comnii.ssion's  Roles.  47  CKR  36.37B- 
36.381. 


'^v.s.c.eni. 

^  Because  of  Ihe  n.ilure  of  locdl  exthiinRe  nnd 
»n:(:('ss  service.  Ihis  Commission  concluded  IhitI     . 
sm.ill  lelephone  comp<)nies  are  domindnt  in  Iheir 
fields  of  operalion  and  therefore,  are  not  small 
entities  as  defined  hv  Ihe  Regulatory  Flexibility  Act. 
.Sm'  MTS  and  W.'\TS  Market  Structure.  93  FCC  Zd 
241.  3:)8-8<)  ns)U|.  Thus,  this  Commission  is  not 
required  by  the  terms  of  the  Resulalory  Flexibility 
Act  to  apply  the  formal  procedures  set  forth  therein. 
We  arc  nevertheless  committed  lo  reducing  the 
regulatory  burdens  on  small  telephone  companies 
whenever  possible  consistent  with  our  other  public 
interest  responsibilities.  Accordingly,  we  have 
chosen  to  utilize,  on  an  informal  basis,  appropriate 
Regulatory  Flexibility  Act  procedures  to  analyze  Ihe 
effect  of  proposed  regulations  on  sm.ill  lelephone 
companies. 
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proposed  herein  would  have  a  beneficial 
economic  impact  on  all  such  telephone 
companies  because  the  new  procedures 
will  reduce  administrative  burdens  and 
will  better  reflect  cost-causation 
principles.  The  carriers  will  therefore  be 
able  to  develop  rates  that  better  reflect 
their  actual  costs. 

Paperwork  Reduction  Act 

7.  We  have  analyzed  the  proposal 
contained  herein  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  ♦  and 
have  tentatively  concluded  that  it  will 
not,  if  adopted,  impose  new  or  modified 
information  collection  requirements  on 
the  public.  The  instant  proposal  is  a 
general  solicitation  of  comments  from 
the  public  and  as  such,  does  not 
constitute  a  collection  of  information.* 
All  comments  will  be  considered  in  this 
proceeding.  Parties  need  not  file  data  for 
their  comments  to  be  considered  in  this 
proceeding.  Therefore,  implementation 
of  the  proposed  rules  will  not  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Paperwork  Reduction  Act. 

Ex  Parte  Contacts 

8.  For  purposes  of  this  nonrestricted 
notice  and  comment  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  presentations  are 
permitted  except  during  the  Sunshine 
Agenda  period.*  The  Sunshine  Agenda 
period  is  the  period  of  time  which 
commences  with  the  release  of  a  public 
notice  that  a  matter  has  been  placed  on 
the  Sunshine  Agenda  and  terminates 
when  the  Commission:  (1)  Releases  a 
final  order;  (2)  issue  a  public  notice 
stating  that  the  matter  has  been  deleted 
from  the  Sunshine  Agenda;  or,  (3)  issues 
a  public  notice  stating  that  the  matter 
has  been  returned  to  the  staff  for  further 


consideration,  whichever  occurs  first.' 
During  the  Sunshine  Agenda  period,  no 
presentations,  ex  parte  or  otherwise,  are 
permitted  unless  specifically  requested 
by  the  Commission,  Joint  Board  member 
or  staff  for  the  clarification  or  adduction 
of  evidence  or  the  resolution  of  issues  in 
the  proceeding.*  In  general,  an  ex  parte 
presentation  is  any  presentation 
directed  to  the  merits  or  outcome  of  the 
proceeding  made  to  decision-making 
personnel  which:  (1)  If  written,  is  not 
served  on  the  parties  to  the  proceeding; 
or,  (2)  if  oral,  is  made  without  advance 
notice  to  the  parties  to  the  proceeding 
and  without  opportunity  for  them  to  be 
present.*  Any  person  who  submits  a 
written  ex  parte  presentation  must 
provide,  on  the  same  day  it  is  submitted, 
a  copy  of  the  same  to  the  Commission's 
Secretary  for  inclusion  in  the  public 
record.  Any  person  who  makes  an  oral 
ex  parte  presentation  that  presents  data 
or  arguments  not  already  reflected  in 
that  person's  previously-filed  written 
comments,  memoranda,  or  filings  in  the 
proceeding  must  provide,  on  the  day  of 
the  oral  presentation,  a  written 
memorandum  to  the  Secretary  (with  a 
copy  to  the  Commissioner,  Joint  Board 
member  or  staff  member  involved) 
which  summarizes  the  data  and 
arguments.  Each  ex  parte  presentation 
described  above  must  state  on  its  face 
that  the  Secretary  has  been  served,  and 
must  also  state,  by  docket  number,  the 
proceeding  to  which  it  relates.  For  Joint 
Board  actions,  special  ex  parte  rules 
apply.'"  For  Joint  Board  actions,  ail 
written  materials  which  are  not  filed  in 
accordance  with  a  pleading  cycle 
established  by  the  joint  Board  shall  be 
accompanied  by  a  Petition  for  Leave  to 
File  showing  cause  why  the  material 
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*  44  U.S.C.  501 

»Sep5Crei:t20.'(k|(4). 

'  Scescnpnilli  47  OKR  M2ll6(rtt. 


'  47  CFR  1.1202(0. 

"47CFR1.20;i. 

"  47  CH*  1  12U2(1>). 

'"  Amendmenl  of  Part  (17  of  the  Comniission's 
Rules  and  Establishmenl  of «  Joint  Btiard.  CC 
Docket  No.  m-2Mi.  B9  PCX)  2d  36  (19B2|. 


should  be  considered  by  the  Joint  Board. 
The  Joint  Board  will  not  consider  any 
filing  made  outside  the  authorized 
pleading  cycle  and  received  by  the 
Commission  less  than  fifteen  days  • '  in 
advance  of  a  Joint  Board  meeting  at 
which  the  Joint  Board  is  to  consider  the 
subject  matter  of  that  filing.  Written  ex 
parte  presentations,  as  defined  by  the 
Commission's  rules,  need  not  be 
accompanied  by  a  Petition  for  Leave  to 
File  and  may  be  received  in  the 
discretion  of  the  Joint  Board  member  or 
staff  personnel  involved.  No  written  ex 
parte  presentations,  however,  shall  be 
made  during  the  fifteen  day  period 
immediately  preceding  a  Joint  Board 
meeting  except  in  response  to  an  inquiry 
by  a  member  of  the  Joint  Board  or  its 
staff. 

Ordering  Clauses 

9.  Accordingly,  it  is  ordered.  That  the 
Joint  Board  in  CC  Docket  No.  80-286 
shall  review  the  comments,  proposals 
and  data  filed  regarding  the  separations 
procedures  applicable  to  Revenue 
Accounting  Expenses  and  shall  prepare 
recommendations  to  this  Commission  on 
the  issue  raised  herein. 

List  of  Subjects  in  47  CFR  Part  36 

Communications  common  carrier. 
Telephone  Uniform  system  of  accounts. 
Reporting  and  recordkeeping 
requirements.  Jurisdictional  separations 
procedures. 

This  action  is  taken  pursuant  to  47 
U.S.C.  154(i)  and  (j),  201,  202,  203.  205. 
218,  221(c),  403,  and  410. 
Federal  Communications  Commission. 
H.  Walker  Feaster  III, 
Act  inn  Secretary. 
[FR  Doc.  88-18761  Filed  8-26-88;  8:45  am) 
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' '  In  cnlrulalin);  (his  fifteen  diiy  periotl.  neither 
the  day  on  which  the  material  is  filed  nor  the  day  on 
which  the  )oinl  Board  meelins  is  schediiUid  shall  be 
counted. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  8 

Federal  Acquisition  Regulation  (FAR); 
Approval  of  Requirements  for 
Acquisition  of  Printing 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  withdraw 
coverage  in  FAR  8.802  (a)  and  (c) 
pertaining  to  the  requirements  in  44 
U.S.C.  501(2)  for  approval,  by  the 
Congressional  Joint  Committee  on 
Printing,  of  requirements  for  acquisition 
of  printing. 

Withdrawal  of  the  referenced  FAR 
coverage  is  intended  to  be  responsive  to 
the  fundamental  congressional  concern 
that  gave  rise  to  enactment  of  section 
309  of  the  Legislative  Branch 
Appropriations  Act,  Pub.  L.  100-202, 
Continuing  Resolution  for  FY  1988,  as 
expressed  in  its  accompanying  report 
language. 

DATE:  Comments  should  be  submitted  to 
the  Far  Secretariat  at  the  address  shown 
below  on  or  before  October  28, 1988,  to 
be  considered  in  the  formulation  of  a 
final  rule. 


ADDRESS:  Interested  parties  should 
submit  written  comments  to: 
General  Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW., 
Room  4041,  Washington,  DC  20405. 
Please  cite  FAR  Case  88-^2  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041,  GS  Building,  Washington, 
DC  20405,  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Flexibility  Act 

The  proposed  rule  does  not  appear  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  and 
analysis  of  the  proposed  revision 
indicates  that  it  is  not  a  "significant 
revision"  as  defined  in  FAR  1.501,  i.e.,  it 
does  not  alter  the  substantive  meaning 
of  any  coverage  in  the  FAR  having  a 
significant  cost  or  administrative  impact 
on  contractors  or  offerors,  or  have 
significant  effect  beyond  the  internal 
operating  procedures  of  the  issuing 
agencies. 

Accordingly,  and  consistent  with 
section  1212  of  Pub.  L.  98-525  and 
section  302  of  Pub.  L.  98-577  pertaining 
to  publication  of  proposed  regulations 
(as  implemented  in  FAR  Subpart  1.5, 
Agency  and  Public  Participation) 
solicitation  of  agency  and  public  views 
on  the  proposed  revision  is  not  required. 
Since  such  solicitation  is  not  required, 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601,  et  seq.)  does  not  apply. 

B.  Paperworic  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  not  impose  recordkeeping  information 


collection  requirements  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  8 

Government  procurement. 

Dated:  August  17,  1988. 

Harry  S.  Rosinski, 

Acting  Director.  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  8  be  amended  as  set  forth  below: 

PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

1.  The  authority  citation  for  Part  8 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C.  Ch. 
137;  and  42  U.S.C.  2473(c). 

2.  Section  8.802  is  amended  by 
removing  the  existing  paragraphs  (a) 
and  (c);  by  redesignating  the  existing 
paragraphs  (b),  (d),  and  (e)  as  (a),  (b), 
and  (c);  and  by  revising  in  new 
paragraph  (b)  the  first  sentence  to  read 
as  follows: 

8.802    Policy 

***** 

(b)  The  head  of  each  agency  shall 
designate  a  central  printing  authority; 
that  central  printing  authority  may  serve 
as  the  liaison  with  the  Congressional 
Joint  Committee  on  Printing  (JCP)  and 
the  Public  Printer  on  matters  related  to 
printing.  *  *  * 
***** 

[PR  Doc.  88-19502  Filed  8-26-88:  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  AOMtNtSTRATION 

48  CFR  Parts  45  and  52 

Federal  AcquWtion  Regulation  (FAR); 
Spedal  Tooling 


;  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Proposed  rule. 


:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  diangeJo  FAR  45.306, 
Providing  ap«cial  tooling,  and  the  clause 
at. 52.245-17,  Special  Tooling,  to  provide 
clear  policy  and  uniform  procedures  for 
furnishing  or  acquiring  special  tooling 
under  fixed-price  contracts. 
Complementary  changes  are  proposed 
for  sections  45.305, 45.307,  and  45.308, 
and  clauMS  at  52.245-2,  52.245-17, 
52.245-18,  and  52.245-19. 
DATES:  Comments  should  be  submitted 
to  die  FAR  Secretariat  at  the  address 
sho«vn  below  on  or  before  October  28, 
1988to  be  considered  in  the  formulation 
of  a  final  rule. 

AOOMSS:  IntaRSled  parties  shonld 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18di  &  F  Street  NW.. 
Room  4041.  Washington,  DC  20405. 
Please  cite  FAR  Case  88-36  in  ail 
correspondence  related  to  this  issue. 
FOR  FUKTMBI  MPOmATNW  OOHTACT: 
Margaret  A.  WiUis,  FAR  Secretariat, 
Room  4041,  GS  Baikfog.  Washington. 
DC  20405.  (202)  52^-4755. 
SUPPLEMENTARY  INFOmiATION: 

A.  Background 

FAR  45.306,  PtDviding  special  tooling, 
and  die  clause  at  S.245-17,  Special 
Tooling,  are  proposed  for  revision  to 
clarify  that  the  Special  Toohng  clause  is 
used  in  fixed-price  contracts  when  the 
Government  will  furnish  special  tooling 
to  the  contractor,  or  the  contitictor  will 
acquire  or  fabricate  special  tooling,  and 
the  Govemmmt  inteculs  to  maintain 
rights  to  the  special  tooling  until  such 
time  that  the  Government  decides  it 
wants  full  tide  to  the  special  tooling,  or 
has  no  further  interest  in  the  special 
tooling. 

Under  the  proposed  revision  to  (he 
Special  Tooling  clause,  the.  types  of 
information  which  contractors  must 


keep  in  their  property  control  systems  is 
delineated.  The  periodic  reporting  of  dris 
information  to  the  Government  is  abo 
defined.  The  costs  of  increased 
recordkeeping  is  offset  by  reductions  in 
contractors'  management  costs  by 
eliminating  die  requirements  for 
physical  inventories,  assi^iment  of 
condition  codes,  and  preparation  of 
inventory  schedules. 

These  FAR  changes  are  intended  to 
improve  the  management  of  special 
tooling,  the  retention  and  disposal 
decisions  made  by  the  Govemment,  and 
the  opportunities  for  using  the  special 
tooling  to  increase  competition  when 
contracting  for  postproduction 
requirements. 

Other  changes  are  made  to  FAR 
45  J05,  45.307,  and  45.308  to  locate  die 
prescriptions  for  the  Special  Test 
Equipment  clause  and  the  Government 
Property  Furnished  "As  Is"  clauae  in  the 
FAR  sections  which  address  the  pcdicy 
on  the  use  of  these  clauses.  Tbese 
changes  are  intended  to  clarify  when  the 
clauses  eu*e  to  be  used. 

B.  Regulatory  Flexibility  Act 

The  proposed  changes  to  FAR  Subpart 
45.3  and  the  clauses  at  52.245-2  and 
52.245-17  may  have  significant  eoonomic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  5  U.S.C.  601, 
et  seq.  An  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  has  been  prepared  and 
is  on  file  in  tbe  FAR  Secretariat.  The 
Initial  Analysis  will  be  submitted  te  die 
Chief  Counsel  for  Advocacy,  Small 
Buaineas  Afknmistration. 

A  copy  of  the  IRFA  may  be  obtained 
Eram  dte  FAR  Secretariat,  Attii: 
Margaret  A.  Willis,  Room  4041,  GS 
Building.  18th  and  F  Streets  NW., 
Washington.  DC  20405.  Comments  are 
invited.  Conunents  from  small  entities 
concerning  the  afiected  FAR  sectioas 
will  also  be  considered  in  accordance 
with  section  610  of  the  Act.  Such 
comments  mast  be  submitted  separately 
and  dte  FAR  Case  88-610  in 
correspondence. 

C.  Paperwork  Reduction  Act 

This  proposed  rule  contains  an 
information  collection  requirement 
Accordingly,  a  revised  burden  estimate 
for  OMB  clearance  number  9000-0075  is 
being  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  44  U.S.C.  3501.  et  seq.  Public 
comments  concerning  this  request  will 
be  invited  through  a  subsequent  Fsderai 
Register  notice. 

List  of  Subjects  in  48  CFR  Parts  4iand 
52 

Govemment  procurement. 


Dated:  August  17. 1968. 
Haiqr  S.  Roainski, 

Acting  Director.  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  45  and  52  be  amended  as  set  forth 
bekiw: 

1.  The  authority  citation  for  Parts  45 
and  52  continues  to  read  as  follows: 


ity.  40  U.S.C  4ae(c);  10  U.S.C. 
Ckapter  137:  and  42  U.S.C.  2473(c). 

PART  45— GOVERNMENT  PROPERTY 

4&30S    [Reserved] 

2.  Section  45.305  is  removed  and 
reservecL 

&  Section  45.306-2  is  revised  to  read 
as  follows: 

4SJ0S-2    Special  tooling  under  cost- 
lefesiMireenient  contracts. 

Title  to  special  tooling  under  cost- 
reimbursement  contracts  is  acquired  in 
all  cases.  The  clause  used  for  this 
purpose  is  52.245-5,  Govemment 
ftoperty  (Cost-Reimbursement.  Time- 
and-Material.  or  Labor4iour  Contracts]. 

4.  Section  45.306-3  is  revised  to  read 
as  follows: 

4Sy30»-3    Special  tooHng  under  fiiediirtce 
cootracta. 

(a)  Criteria  for  acquisition.  In 
deciding  whedier  or  not  to  acquire  title 
to  special  tooling,  or  rights  to  tide,  under 
fixed-price  contracts,  the  contracting 
officer  shall  consider  the  following 
factors: 

(1)  The  current  or  probable  future 
need  of  the  Govemment  for  the  items 
involved  (including  in-house  use)  and 
tlie  estimated  cost  of  producing  them  if 
not  acquired. 

(2)  The  estimated  residual  value  of  the 
items. 

(3)  The  administrative  burden  and 
other  expenses  incident  to  reporting, 
recordkeeping,  preparation,  handling, 
transportation,  and  storage. 

(4)  The  feasibility  and  probable  cost 
of  making  the  items  available  to  other 
offerors  in  the  event  of  future 
acquisitions. 

(5)  The  amount  offered  by  the 
contractor  for  the  right  to  retain  the 
Items. 

(6)  The  e^ect  on  future  competition 
and  contract  pricing. 

(b)  Decision  not  to  acquire  special 
toohng.  In  contracts  in  ivhich  the 
Government  wUl  not  acquire  title  to 

I  toohng.  or  rights  to  tide,  special 
Its  may  be  induded  in  the 
Sdbedole  of  the  contract  (e.g.. 
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requirement  governing  the  contractor's 
capitalization  of  special  tooling  costs), 
(c)  Contract  clause.  The  contracting 
officer  shall  insert  the  clause  at  52.245- 
17,  Special  Tooling,  in  solicitations  and 
contracts  when  a  fixed-price  contract  is 
contemplated,  and  either  the  contract 
will  include  special  tooling  provided  by 
the  Government  or  the  Government  will 
acquire  title  or  right  to  title  in  special 
tooling  to  be  acquired  or  fabricated  by 
the  contractor  for  the  Government,  other 
than  special  tooling  to  be  delivered  as 
an  end  item  under  the  contract.  The 
Special  Tooling  clause  shall  apply  to  all 
special  tooling  accountable  to  the 
contract. 

45.306.4    [Removedl 

5.  Section  45.306-4  is  removed. 

6.  Section  45.307-1  is  amended  by 
removing  in  paragraph  (b)  the  reference 
"45.306-2(c)"  and  inserting  in  its  place 
the  reference  "45.306-3(a)",  and  by 
adding  paragraph  (c)  to  read  as  follows: 

45.307-1    Gwieral. 


I         (c)  The  contracting  officer  shall  insert 
the  clause  at  52.245-18,  Special  Test 
Equipment,  in  solicitations  and 
contracts  when  contracting  by 
negotiation  and  the  contractor  will 
acquire  or  fabricate  special  test 
equipment  for  the  Government  but  the 
exact  identification  of  the  special  test 
equipment  to  be  acquired  or  fabricated 
is  unknown. 

7.  Section  45.308  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

45.308    Providing  Government  production 
and  research  property  "as  is." 

***** 

(c)  The  contracting  officer  shall  insert 
the  clause  at  52.245-19,  Government 
Property  Furnished  "As  Is,"  in 
solicitations  and  contracts  when  a 
contract  other  than  a  consolidated 
facilites  contract,  a  facilities  acquisition 
contract,  or  a  facilities  use  contract  is 
contemplated  and  Government 
production  and  research  property  is  to 
be  furnished  "as  is"  (see  45.106  for 
additional  clauses  that  may  be 
required). 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

8.  Section  52.245-2  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(APR  1984)"  and  inserting  in  its 
place  the  date  "(AUG  1988);"  by  adding 
in  paragraph  (c)(2)  a  second  sentence; 
and  by  revising  paragraph  (c)(3)  to  read 
as  follows: 


52.245-2    Government  Property  (Fixed- 
Price  Contracts) 

As  prescribed  in  45.106(b)(1),  insert 
the  following  clause: 

***** 

(c)  *  *  * 

(2)  *  *  *  However,  special  tooling 
accountable  to  this  contract  is  subject  to  the 
provisions  of  the  Special  Tooling  clause  and 

is  not  subject  to  the  provisions  of  this  clause. 

•  *  * 

(3)  Title  to  each  item  of  facilities,  and 
special  test  equipment  acquired  by  the 
Contractor  for  the  Government  under  this 
contract  shall  pass  to  and  vest  in  the 
Government  when  its  use  in  performing  this 
contract  commences  or  when  the 
Government  has  paid  for  it,  whichever  is 
earlier,  whether  or  not  title  previously  vested 
in  the  Government. 
***** 

9.  Section  52.245-17  is  revised  to  read 
as  follows: 

52.245-17    Special  Tooling. 

As  prescribed  in  45.306-3(c),  insert  the 
following  clause: 

SPECIAL  TOOUNG  (AUG  1988) 

(a)  Definition.  "Special  Tooling"  means 
jigs,  dies,  fixtures,  molds,  patterns,  tapes, 
gauges,  other  equipment  and  manufacturing 
aids,  all  components  of  these  items,  and 
replacements  of  these  items  that  are  of  such  a 
specialized  nature  that  without  substantial 
modification  or  alteration  their  use  is  limited 
to  the  development  or  production  of 
particular  supplies  or  parts  thereof  or 
performing  particular  services.  It  does  not 
include  material,  special  test  equipment, 
facilities  (except  foundations  and  similar 
improvements  necessary  for  installing  special 
tooling),  general  or  special  machine  tools,  or 
similar  capital  items.  Special  tooling,  for  the 
purpose  of  this  clause,  includes  all  special 
toolihg  acquired  or  fabricated  by  the 
Contractor  for  the  Government  (other  than 
special  tooling  to  be  delivered  as  a  line  item) 
or  furnished  by  the  Government  for  use  in 
connection  with  and  under  the  terms  of  the 
contract. 

(b)  Title.  The  Government  retains  title  or 
option  to  take  title  to  all  special  tooling 
subject  to  this  clause  until  such  time  as  title 
or  option  to  take  title  is  relinquished  by  the 
Contracting  Officer  as  provided  for  in 
subparagraphs  (j)(2)  and  (j)(3)  of  this  clause. 

(c)  Risk  of  loss.  Except  to  the  extent  that 
the  Government  shall  have  otherwise 
assumed  the  risk  of  the  loss  to  special  tooling 
applicable  to  this  clause,  in  the  event  of  the 
loss,  theft  or  destruction  of  or  damage  to  any 
such  property,  the  repair  or  replacement  shall 
be  accomplished  by  the  Contractor  at  its  own 
expense. 

(d)  Special  tooling  famished  by  the 
Government. 

(1)  Except  as  otherwise  provided,  a'l 
Government  furnished  special  tooling  is 
provided  "as  is."  The  Government  makes  no 
warranty  whatsoever  with  respect  to  special 
tooling  furnished  "as  is,"  except  that  the 
property  is  in  the  same  condition  when 
placed  at  the  f.o.b.  point  specified  in  the 


solicitation  as  when  last  available  for 
inspection  by  the  Contractor  under  the 
solicitation. 

(2)  The  Contractor  may  repair  any  special 
tooling  made  available  on  an  "as  is"  basis. 
Such  repair  will  be  at  the  Contractor's 
expense  except  as  otherwise  provided  in  this 
clause.  Such  property  may  be  modified  as 
necessary  for  use  under  this  contract  at  the 
Contractor's  expense,  except  as  otherwise 
directed  by  the  Contracting  Officer.  Any 
repair  or  modification  of  property  furnished 
"as  is"  shall  not  affect  the  title  of  the 
Government. 

(3)  If  there  is  any  change  in  the  condition  of 
special  tooling  furnished  "as  is"  from  the  time 
inspected  or  last  available  for  inspection 
under  the  solicitation  to  the  time  placed  on 
board  at  the  location  specified  in  the 
solicitation  or  the  Government  directs  a 
change  in  the  quantity  of  special  tooling 
furnished  or  to  be  furnished,  and  such  change 
will  adversely  affect  the  Contractor,  the 
Contractor  shall,  upon  receipt  of  the  properly, 
notify  the  Contracting  Officer  detailing  the 
facts,  and,  as  directed  by  the  Contracting 
Officer,  either  (a)  return  such  items  at  the 
Government's  expense  or  otherwise  dispose 
of  the  property  or  (b)  effect  repair  to  return 
the  property  to  its  condition  when  inspected 
under  the  solicitation  or,  if  not  inspected,  last 
available  for  inspection  under  the 
solicitation.  After  completing  the  directed 
action  and  upon  request  of  the  Contractor, 
the  Contracting  Officer  shall  equitably  adjust 
any  contractual  provisions  affected  by  the 
return,  disposition,  or  repair  in  accordance 
with  procedures  provided  for  in  the  Changes 
clause  of  this  contract.  The  foregoing 
provisions  for  adjustment  are  the  exclusive 
remedy  available  to  the  Contractor,  and  the 
Government  shall  not  be  otherwise  liable  for 
any  delivery  of  special  tooling  in  a  condition 
or  in  quantities  other  than  that  when 
originally  offered. 

(e)  Use  of  special  tooling.  The  Contractor 
may  use  special  tooling  subject  to  this  clause 
on  other  Government  effort  when  specifically 
approved  by  the  Contracting  Officer  for  this 
contract  and  the  Contracting  Officer  for  the 
contract  under  which  the  special  tooling  will 
be  used.  Any  other  use  of  the  special  tooling 
shall  be  subject  to  advance  written  approval 
of  the  Contracting  Officer.  In  the  event  the 
Government  elects  to  remove  any  special 
tooling  that  is  required  for  continued  contract 
performance,  the  contract  shall  be  equitably 
adjusted  in  accordance  with  paragraph  (m)  of 
this  clause. 

[f]  Property  control. 

(1)  Records.  The  Contractor's  special 
tooling  records  shall  provide  the  following 
minimum  information  regarding  each  item  of 
special  tooling  subject  to  this  clause  and  shall 
be  made  available  for  Government  inspection 
at  all  reasonable  times. 

(i)  Number  or  code  of  the  contract  to  which 
the  tooling  is  accountable  and  the  number  or 
code  of  the  contract  for  which  the  tooling  was 
originally  acquired  or  fabricated. 

(ii)  Retention  codes  as  defined  below: 

(A)  Primary  Code.  Assign  one  of  the 
following  to  each  item  of  special  tooling. 

Code  A.  Spares  Tooling.  Required  to 
provide  a  provisioned  spare  part  or  assembly. 


/* 
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Code  B.  )iidginent  (Insurance)  Tooling. 
Fabrication  tools  for  parts  that  are  not 
provisioned  spares  but  which  in  the  judgment 
of  the  Contractor  will  be  required  at  some 
time  for  logistic  support  of  the  end  item. 

Code  C.  Rate  Tooling.  Necessary  to 
econonucally  produce  at  increased  rates  (e.g., 
for  mobilization  or  surge)  but  not  essential  for 
parts  fabrication  at  low  production  rates. 

Code  D.  Assembly  Tooling.  Required  for 
manufacture  of  the  end  product  but  not 
required  for  production  of  spare  parts.  Those 
items  having  no  postproduction  need  except 
for  potential  modification  or  resumed 
production  programs. 

(B/  Secondary  Code.  Assign  one  or  more  of 
the  following  codes,  as  applicable,  to  each 
item  of  special  fooling: 

Code  1.  Repair  Tooling.  Items  which  are 
capable  of  being  nsed  for  repair  of 
provisioned  parts  or  assemblies. 

Code  2.  Replaceable  Tooling.  Spares  or 
judgment  tooling  (primary  retention  codes  A 
or  B)  which,  in  the  opinion  of  the  Contractor, 
can  be  effectively  and  economically  replaced 
by  "soft"  tooling  on  an  "as  required"  basis  in 
lieu  of  retention  of  the  "hard"  production 
tooling  for  supporting  postproduction 
requirements. 

Cade  3.  Maintenance  Tooting,  items  which 
are  capable  of  being  used  for  depot  level 
maintenance  of  the  applicable  end  item  or 
components  thereof. 

Code  4.  Crash  Damage  Tooling.  Items 
which  apply  to  provisioned  or 
nonprovisioned  parts  or  assemblies  which 
are  designated  as  or  have  the  potential  of 
being  required  for  crash  damage  repairs. 

(iii)  Nomenclature,  function  or  comparable 
code. 

(iv)  Tool  part  number  or  code. 

(v)  Tool  identification  number,  or  quantity 
of  each  tool  part  number  or  code,  if  tool 
identification  number  is  not  assigned. 

(vi)  Part  number(s)  of  item(s]  on  which 
used  (complete  hierarchy  of  part  numbers). 

(vii)  Unit  price. 

(viii]  Storage  method  code.  Assign  one  of 
the  following: 

Code  /.  Inside  storage. 

Code  K.  Outside  storage. 

Code  L.  Other. 

(ix]  Estimated  weight  of  tool,  if  over  25 
pounds. 

(x)  Estimated  volume  of  tool,  if  over  3  cubic 
feet. 

(xi)  Location  of  Contractor,  subcontractor, 
vendor  for  each  item.  Use  Federal  Supply 
Code  for  Manufacturers  (FSCM),  or  name  and 
address  if  code  is  not  available. 

(xii)  All  operation  sheets  and  other  data  as 
are  necessary  to  show  the  manufacturing 
operation  or  processes  for  which  such  items 
were  used,  designed,  or  modified. 

(2)  Identification  or  togging.  To  the  extent 
practicabie,  the  Contractor  AuXi  identify  all 
special  tooling  subject  to  this  clanse  in 
accordance  with  the  Contractor's 
identification  procedures. 

(g)  Maintenance.  The  Coatractor  shall 
mamlain  special  tooling  in  aooordance  with 
sound  industrial  practice.  Theae  requirements 
do  not  apfily  to  thoee  itca»  designated  by  the 
Contracting  Officer  for  diapoael  as  scrap  or 
identified  as  of  no  further  interest  to  the 
Government  under  paragraph  (j).  Disposition 
instructions,  oi  this  clause. 


(h)  Identification  (^excess  special  tooling. 
The  Contractor  shall  promptly  identify  and 
report  all  special  tooling  in  excess  of  the 
amounts  needed  to  complete  full  performance 
under  this  contract  (see  subdivision  (i](3)(i)  of 
this  clause). 

(i)  Lists  of  special  tooling.  The  Contractor 
shall  periodically  prepare  and  distribute  lists 
of  special  tooling  as  described  below: 

(1)  Initial  list.  If  this  is  a  supply  contract 
the  initial  list  shall  be  furnished  within  60 
days  after  delivery  of  the  first  production  end 
item  under  this  contract  or  completion  of  the 
initial  provisioning  process,  whichever  is 
later,  and  shall  include  all  special  tooling 
subject  to  this  clause  as  of  the  reporting  date. 
If  this  is  a  contract  for  storage  of  special 
tooling,  the  initial  list  shall  be  provided 
within  60  days  of  contract  implementation. 

(2)  Updated  list  When  the  last  production 
end  item  under  this  contract  is  delivered,  the 
Contractor  shall  furnish  an  updated  list  of 
special  tooling  that  shall  contain  all  tools 
accountable  to  the  contract.  However,  if  this 
contract  represents  the  final  production 
contract,  the  Contractor  shall  provide  this 
updated  list  of  all  toc^  not  later  than  180 
days  prior  to  scheduled  delivery  of  the  last 
production  end  item. 

(3)  Excess  special  tooling  list. 

(i)  Excess  special  tooling.  Expect  for  items 
subject  to  subdivision  (i)(3)(ii)  of  this  clause, 
libts  of  special  tooling  excess  to  this  contract 
shall  be  furnished  within  60  days  of  the  date 
that  the  item  is  determined  to  be  excess.  The 
Contractor  shall  include  in  this  list  the 
information  prescribed  in  Format  of  lists, 
subparagraph  (i)(4)  of  this  clause,  as  well  as 
the  applicable  excess  code  as  follows: 

Code  V.  Excess  to  contract  requirements 
with  no  follow-on  requirements. 

Code  W.  Excess  to  contract  requirements 
but  can  be  used  to  support  actual  or 
anticipated  follow-on  requirements. 

Code  X.  Excess  due  to  changes  in  design  or 
specification  of  the  end  items. 

Code  Y.  Excess  due  to  nonserviceable  or 
nonrepairable  condition. 

Code  Z.  Other. 

(ii)  Termination  inventory.  These  items 
shall  be  submitted  on  SF 1432  or  by  computer 
list  attached  to  an  SF  1432  in  accordance  with 
FAR  45.606.  Format  and  content  of  this 
submission  will  be  as  prescribed  by  Format 
of  lists,  sobparagraph  (i)(4)  of  this  clause,  but 
will  contain  information  as  prescribed  by 
FAR  Subpart  46.6,  in  effect  on  the  date  of 
award  of  this  contract. 

(4)  Format  of  lists.  Lists  furnished  by  the 
Contractor  shall  state  the  type  of  list  and 
shall  indode  all  information  from  Records, 
subparagraph  (f)(1)  of  this  clause,  items  (i) 
through  (xi).  All  lists  will  be  grouped  by 
primary  retention  code  as  prescribed  in 
subdivisioa  (f)(l)(ii)(A)  of  this  clause  and 
further  listed  in  tool  part  number  sequence. 

(5)  Distribution  of  lists.  The  Contractor 
shall  submit  two  copies  of  lists  to  each  of  the 
following  recipients  unless  otherwise 
directed: 

(i)  The  Contracting  Officer 

(ii)  The  Administrative  Cootiacting  Officer 
and 

(Ui)  The  inventory  control  point  designated 
by  the  contracting  office. 

(j)  Dispoaition  instructions.  The 
Contracting  Officer  shall  provide  the 


Contractor  with  written  disposition 
instructions  within  180  days  of  receipt  of  the 
updated  list  as  prescribed  by  subparagraph 
(i)(2)  of  this  clause  and  within  90  days  of  the 
receipt  of  excess  special  tooling  lists  reported 
in  accordance  with  subparagraph  (i)(3)  of  this 
clause.  The  Contracting  Officer  may  direct 
disposition  by  any  of  the  methods  listed  in 
subparagraphs  (j)i(l)  through  (j)(3)  of  this 
clause  or  a  combination  of  such  methods. 
The  Contractor  shall  comply  with  such 
dispoaition  instructions. 

(1)  The  Contracting  Officer  may  identify 
specific  items  of  special  tooling  to  be  retained 
or  give  the  Contractor  a  list  specifying  the 
products,  parts,  or  services  including  follow- 
on  requirements  for  which  the  Government 
may  require  special  tooling  and  request  the 
Contractor  to  identify  all  usable  items  of 
special  tooling  on  hand  that  were  designed 
for  or  used  in  the  production  or  performance 
of  such  products,  parts,  or  services.  Once 
items  of  usable  special  tooling  required  by 
the  Government  are  identified,  the 
Contracting  Officer  may: 

(i)  Direct  the  Contractor  to  transfer 
specified  items  of  special  tooling  to  follow-on 
contracts  requiring  their  use.  Those  items 
shall  be  furnished  for  use  on  the  contract(s) 
as  specified  by  the  Contracting  Officer  and 
shall  be  subject  to  the  provisions  of  the 
gaining  contract(s);  or 

(ii)  Request  the  Contractor  to  enter  into  an 
appropriate  storage  contrct  for  special  tooUng 
specified  to  be  retained  by  the  Contractor  for 
the  Government.  Tooling  to  be  stored  shall  be 
stored  pursuant  to  a  storage  contract 
between  the  Government  and  the  Contractor 
or 

(iii)  Direct  the  Contractor  to  transfer  title  to 
the  Government  (to  the  extent  not  previously 
transferred)  and  deliver  to  the  Government 
those  items  of  special  tooling  which  are 
specified  for  removal  from  the  Contractor's 
plant. 

(2)  The  Contracting  Officer  may  direct  the 
Contractor  to  sell,  or  dispose  of  as  scrap,  for 
the  account  of  the  Government,  any  special 
tooling  not  specified  by  the  Government 
pursuant  to  subparagraph  [\\{1]  of  this  clause. 
To  the  extent  that  the  Contractor  incurs  any 
costs  occasioned  by  compliance  with  such 
direction,  for  which  it  is  not  otherwise 
compensated,  the  contract  price  shall  be 
equitably  adjusted  in  accordance  with  the 
Changes  clause  of  this  contract.  The  net 
proceeds  ot  all  sales  shall  either  be  credited 
to  the  cost  of  contract  performance  or  shall 
be  otherwise  paid  to  the  Government  as 
directed  by  the  Contracting  Officer.  Sale  of 
special  tooling  to  the  prime  Contractor  or  any 
of  its  subcontractors  is  subject  to  the  prior 
written  approval  of  the  Contracting  Officer. 

(3)  The  Contracting  Officer  may  furnish  the 
Contractor  with  a  statemeot  disclaiming 
further  Government  interest  or  right  in 
specified  special  tooling. 

(4)  Restoration  of  Contractor's  premises. 
Unless  otherwise  provided  in  this  contract, 
the  Goverament  has  no  obligation  to  restore 
or  rehabilitate  the  Contractor's  premises 
under  any  circumstances  (e.g.,  abandonment, 
disposition  upon  ci>mp(e(ion  of  need,  or  upon 
contract  completion).  However,  if  spedal 
tooling  is  withdrawn  or  if  other  special 
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tooling  is  substituted,  then  the  equitable 
adjustment  under  paragraph  (m)  of  this 
clause  may  properly  include  restoration  or 
rehabilitation  costs. 

(k)  Access  to  special  tooling.  The 
Contractor  shall  provide  access  to  special 
tooling  subject  to  this  clause  at  all  reasonable 
times  to  all  individuals  designated  by  the 
Contracting  Officer. 

(1)  Storage  or  shipment.  The  Contractor 
shall  promptly  arrange  for  either  the 
shipment  or  the  storage  of  special  tooling 
specified  in  accordance  with  the  final 
disposition  instructions  in  subdivisions 
(j)(1)(i')  or  UK^K"')  of  this  clause.  Tooling  to 
be  shipped  shall  be  properly  packaged, 
packed,  and  marked  in  accordance  with  the 
directions  of  the  Contracting  Officer.  All 
operation  sheets  and  other  data  necessary  to 
show  the  manufacturing  operations  or 
processes  for  which  the  items  were  used  or 
designed  shall  accompany  special  tooling  to 
be  shipped  or  stored  or  shall  otherwise  be 
provided  to  the  Government  as  directed  by 
the  Contracting  Officer.  To  the  extent  that  the 
Contractor  incurs  costs  for  storage,  shipment, 
packing,  crating,  or  handling  under  this 
paragraph  and  not  otherwise  compensated 
for,  the  contractor  price  shall  be  equitably 


adjusted  in  accordance  with  the  Changes 
clause  of  this  contract. 

(m)  Equitable  adjustment.  When  this  clause 
specifies  an  equitable  adjustment,  it  shall  be 
made  to  any  affected  contract  provision  in 
accordance  with  the  procedures  of  the 
Changes  clause.  When  appropriate,  the 
Contracting  Officer  may  initiate  an  equitable 
adjustment  in  favor  of  the  Government.  The 
right  to  an  equitable  adjustment  shall  be  the 
Contractor's  exclusive  remedy.  The 
Government  shall  not  be  liable  to  suit  for 
breach  of  contract  for — 

(1)  Any  delay  in  delivery  of  Government- 
furnished  special  tooling; 

(2)  Delivery  of  Government-furnished 
special  tooling  in  a  condition  not  suitable  for 
its  intended  use: 

(3)  A  decrease  in  or  substitution  of  special 
tooling;  or 

(4)  Failure  to  repair  or  replace  Government- 
furnished  special  tooling  for  which  the 
Government  is  responsible. 

(n)  Subcontract  provisions.  In  order  to 
perform  this  contract,  the  Contractor  may 
place  subcontracts  (including  purchase 
orders)  involving  the  use  of  special  tooling.  If 
the  full  cost  of  the  tooling  is  charged  to  those 
subcontracts,  the  Contractor  agrees  to 


include  in  the  subcontract  appropriate 
provisions  to  obtain  Government  rights  and 
data  comparable  to  the  rights  of  the 
Government  under  this  clause  (unless  the 
Contractor  and  Contracting  Officer  agree  in 
writing  that  such  rights  are  not  of  interest  to 
the  Government).  The  Contractor  agrees  to 
exercise  such  rights  for  the  benefit  of  the 
Government  as  directed  by  the  Contracting 
Officer. 

(End  of  clause) 

52.245-18    [Amended] 

10.  Section  52.245-18  is  amended  by 
removing  in  the  introduction  text  the 
reference  "45.305(b)"  and  inserting  in  its 
place  the  reference  "45.307-l(c)". 

11.  Section  52.245-19  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

52.245-19    Government  Property 
Fumistted  "As  Is." 

As  prescribed  in  45.308(c).  insert  the 

following  clause: 

***** 

[FR  Doc.  88-19504  Filed  8-26-86;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  570 

[Docket  No^  R-M-1383;  FR  2449] 

Urban  Development  Action  Grant 
(UDAG);  Selection  Criteria 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Final  rule. 

summary:  This  rule  implements  the 
amendments  under  the  Housing  and 
Community  Development  Act  of  1987 
and  the  HUD — Independent  Agencies 
Appropriations  Act,  1988  to  section  119 
of  the  Housing  and  Community 
Development  Act  of  1974 — Urban 
Development  Action  Grant  (UDAG) 
statute,  42  U.S.C.  5318,  by  modifying  the 
UDAG  project  selection  criteria  and  by 
modifying  the  definitions  of  eligible 
cities.  This  selection  system  is  expected 
to  spread  UDAG  funds  to  more  areas  of 
the  country. 

EFFECTIVE  DATE:  Under  section  7(o)(3)  of 
the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(o)(3)), 
this  final  rule  cannot  become  effective 
until  after  the  first  period  of  30  calendar 
days  of  continuous  session  of  Congress 
which  occurs  after  the  date  of  the  rule's 
publication.  HUD  will  publish  a  notice 
of  the  effective  date  of  this  rule 
following  expiration  of  the  30-session- 
day  waiting  period.  Whether  or  not  the 
statutory  waiting  period  has  expired, 
this  rule  will  not  become  effective  until 
HUD's  separate  notice  is  published 
announcing  a  specific  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT 
Stanley  Newman,  Director,  Office  of 
Urban  Development  Action  Grants, 
Room  7262,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410.  (202)  755- 
6290.  (This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  Section 
515  of  the  Housing  and  Community 
Development  Act  of  1987  (Pub.  L.  100- 
242.  approved  February  5. 1988).  (1987 
Act),  and  the  HUD-Independent 
Agencies  Appropriation  Act.  1988  (Pub. 
L.  100-202,  approved  December  22, 1987) 
amended  section  119  of  the  Urban 
Development  Action  Grants  (UDAG) 
statute,  42  U.S.C.  5318.  On  May  2, 1988, 
the  Department  pubUshed  proposed 
rules  governing  these  amendments  in  the 
Federal  Register  (53  FR  15566).  The  new 
provisions  included  the  following  areas: 


•  A  two-phased  e5%-34%  selection  system 
with  statutorily  assigned  weights  for 
impaction,  distress,  project  merit  factors  and 
bonus  points. 

•  A  $10  million  cap  on  individual  grants  for 
FY  1988  and  FY  1989. 

•  Modifications  to  the  "Definitions" 
section. 

•  Revisions  to  the  project  selection  criteria, 
use  of  repaid  grant  funds,  certifications  and 
the  application  submission  and  review 
schedule. 

Interested  parties  were  given  until  June 
1, 1988  to  comment  on  the  proposed 
rules.  Twelve  responses  were  received. 
All  conunents  have  been  reviewed  and 
their  disposition  is  discussed  below. 

Section  570.451    Definition 

Two  commenters  suggested  diat  HUD 
eliminate  the  General  Revenue  Sharing 
Program  eligibility  as  a  factor  for 
defining  eligible  "Indian  Tribe"  because 
of  inequities  that  use  of  this  factor 
would  cause.  For  example,  new  tribes 
may  have  been  formed  after  the 
termination  of  the  General  Revenue 
Sharing  program,  and  therefore  not  be 
able  to  meet  the  eligibility  criteria.  HUD 
understands  this  concern.  However, 
since  this  is  a  statutory  requirement, 
HUD  has  no  authority  to  change  it.  The 
definition  remains  as  proposed. 

A  commenter  suggested  that  the 
definitions  of  "transaction"  and 
"economic  development  component" 
place  onerous  requirements  upon 
projects  containing  public  facility 
activities.  The  commenter  felt  that  such 
definitions  will  hurt  projects  with 
integrally  related  public  facilities 
because  their  leveraging  ratios  will  be 
lower  and  therefore  less  competitive  in 
project  selection.  HUD  determined  that 
one  of  the  key  interests  of  the  UDAG 
program  is  to  leverage  private 
investment.  The  UDAG  program  should 
not  pay  for  public  facilities  as  a  sole 
funding  source.  Other  budgetary  funds 
(State  and  Idtal)  should  be  used  for  such 
public  facilities.  The  selection  system 
does  allocate  2  points  for  State/Local 
funds  per  UDAG  dollar.  The  two 
definitions,  however,  remain  as 
proposed. 

One  commenter  supported  the 
addition  of  three  Hawaiian  counties  as 
"cities"  in  terms  of  defining  eligibility 
for  the  UDAG  program.  Such  an 
addition  has  been  made  and  is  a  result 
of  legislation  amending  the  UDAG 
statutes. 

Section  570.455    Eligible  activities 

HUD  was  urged  to  restore  project 
selection  points  for  projects  in  which 
minorities  are  participants  as 
contractors,  major  suppliers,  equity 
investors,  lessors,  owners  or  private 
participating  parties.  The  Housing  and 


Community  Development  Act  of  1987 
contains  an  exclusive,  prescriptive  list 
of  criteria  for  selection.  HUD  has  no 
authority  to  modify  the  list.  Minority 
business  participation  is.  however, 
encouraged  in  §  570.455(d). 

Section  570.458    Full  application 

Concern  was  expressed  about  the 
potential  impact  on  the  selection 
process  caused  by  the  change  in 
relocation  requirements  under  section 
509  of  the  Housing  and  Community 
Development  Act  of  1987  after  October 
1, 1988.  A  commenter  suggested  that  the 
financial  burdens  of  the  new  relocation 
requirement  will  adversely  affect  UDAG 
projects.  After  analysis  of  the  issue. 
HUD  remains  convinced  that,  as  a 
matter  of  law.  if  an  applicant  chooses  to 
submit  a  UDAG  application  that 
contains  residential  relocation,  the 
applicant  must  comply  with  the 
relocation  requirements  and  bear  any 
such  costs. 

One  commenter  asked  for  clarification 
of  the  criteria  for,  and  the 
documentation  needed  for  obtaining,  the 
selection  point  for  "Pressing 
Employment  Need".  The  Department 
does  not  require  documentation  from  an 
apphcant  to  award  this  selection  point. 
Instead,  a  general  statement  describing 
a  condition,  such  as  a  plant  closing, 
which  has  had  a  significant  impact  on 
employment  in  the  community  and 
which  would  be  alleviated  by  the 
activities  proposed  in  the  UDAG 
application  would  suffice.  The 
regulation  identifies  these  activities  as 
reemploying  workers  in  a  skill  that  has 
recently  suffered  a  sharp  increase  in 
unemployment  locally;  retraining 
recently  unemployed  residents  in  new 
skills;  or  providing  training  to  increase 
the  local  pool  of  skilled  labor. 

A  commenter  asked  for  clarification 
of  the  work  "area"  in  citing  the 
requirement  for  the  applicant  to  certify 
that  "the  area  has  a  severe  shortage  of 
housing  for  low  and  moderate  income 
persons",  in  regard  to  "Pressing 
Residential  Need".  The  term  "area" 
refers  to  the  applicant's  entire 
geographic  jurisdiction,  i.e..  city  or 
urban  county.  HUD  will  accept  the 
applicant's  certification  as  to  a  severe 
housing  shortage  for  low  and  moderate 
income  persons. 

Section  570.459    Criteria  for  Selection 

Support  was  expressed  by  one 
commenter  for  the  new  statutorily 
imposed  two-tiered  selection  system 
(65%-35%]  as  a  method  to  make  areas  in 
the  West  more  competitive  under  the 
UDAG  program. 
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Another  GwnmMii  tecaraneaded 
revising  the  UDAG  proiect  selection 
system  to  give  priodty  to  proposed 
activities  of  enterprise  zones  in 
coordination  with  UDAG  projects.  This 
idea  was  analyzed  carefiilly  and  HUD 
determined  that  a  selection  factor  for 
UDAG  pcojectft  within  a  fedeiaily 
designated  ekterpriu  zone  would  be 
added.  This  factor  faUs  within  the 
statutory  selection  criterion  at  section 
lig(d}(l)(C)(vii)  for  commitment  of  State 
or  local  government  binding  or  special 
economic  iacsittves. 

A  question  was  raised  concerning 
how  points  for  the  leveraging  ratio 
factor  are  assigned  to  multi-component 
transactions  and  whether  they  are 
averaged.  The  answer  is  that  the  total 
private  investment  for  all  components 
will  be  divided  by  the  UDAG  amount  to 
arrive  at  a  single  leveraging  ratio  for  the 
project  All  transactions  must,  however, 
individually  meet  the  23:1  leveraging 
test  of  private  dollars  to  UDAG  dollars. 

Two  commenters  felt  that  the 
leveraging  ratio  factor  was  receiving  too 
many  points  in  the  selection  system  (10 
out  of  33)  and  should  be  reduced,  with 
the  points  spread  to  other  factors. 
Another  comment  suggeted  that  there 
were  not  enough  points  for  lower 
income  people  or  people  with  the 
greatest  need  for  jobs,  and  that  taxes 
and  UDAG  funds,  per  job  were 
misleading  measures  and  should  be 
reduced  on  the  point  scale.  HUD  has 
carefully  analyzed  these  suggestions 
and  has  made  the  following  changes  to 
the  regulation  for  the  selection  system: 

1.  Leveraging  Ratio  (l(fl — No  change. 
It  is  HUD's  view  that  this  measure  is  a 
key  factor  in  the  program  and  deserves 
this  level  of  points. 

2.  New  Permanent  fobs  (3) — No 
change. 

3.  UDAG  Funds  Per  New  Permanent 
Job  (7) — No  change. 

4.  Percent  New  Low/Moderate 
Income  fobs  (2) — ^This  factor  was 
incresed  from  1  to  2  points  in  response 
to  comments. 

5.  Percent  New  Minority  fobs  [2] — 
This  factor  was  increased  from  1  to  2 
points  in  response  to  comments. 

6.  Retained  fobs  (2) — No  change. 

7.  Pressing  Employment  Need  (1) — No 
change. 

8.  Pressing  Residential  Need  (1) — No 
change. 

9.  Tax  Benefit  Per  UDAG  Dollar  (2)— 
This  factor  was  reduced  from  5  to  2 
points  in  response  to  comments. 

10.  State/Local  Funds  Per  UDAG 
Dollar  (2)— No  change. 

11.  Federal  Enterprise  Zone 
Designation  (1) — ^This  factor  was  added 
in  response  to  a  comment,  to  reco^ni/e 
the  importance  of  locating  UDAG 


projects  wttki*  fadenHy  designated 
enterpnae  soaes. 

Two  icspuuduuts  cited  the  need  for  a 
defmition  of  new  permanent  jobs  and  a 
methodology  for  determining  net  new 
jobs  for  UDAG  pn^ecta.  As  cue  of  these 
respoodents  noted,  there  are 
instructions  for  calmilatmg  net  jobs  in 
the  UDAG  application  form.  When  the 
appUcation  form  is  revised,  clarification 
will  be  provided  in  instructing 
appliramts  as  to  the  methodology  for  the 
cakmlatioB.  HUD  wtti  continue  to  deduct 
joiia  tranaferred  with^  the  jurisdiction 
of  tile  applicant  and  only  count  new  jobs 
for  the  comnonity.  HUD  will  continue  to 
pemut  applicants,  developers  and  other 
parties  to  submit  evidence  as  to  the 
anticipated  job  transfers  for  the  specific 
project.  If  tkere  are  any  complaints 
about  job  transfers,  this  information  will 
be  analyzed  to  see  if  it  rebuts  the 
presumptions  as  to  job  transfers. 

Hie  selection  system  gives  an 
unintentional  bias  to  commercial 
projects  ov»  industrial  projects 
particulariy  with  UDAG  funds  per  job, 
tax  benefits  and  percent  low/moderate 
income  jobs,  one  conanenter  believed. 
No  specific  suggestions  were  made  by 
the  comnenter.  After  careful  analysis, 
HUD  notes  that  a  substantive  majority 
of  small  dty  projects  are  industrial 
activities,  but  that  large  dties  primarily 
submit  comnmcial  type  projects  or 
mixed  use  activities.  Retained  jobs,  as 
noted  in  the  proposed  regulation,  have 
been  increased  to  2  points  to  account  for 
the  need  to  address  industrial  plant 
closings. 

A  comraenter  cited  the  need  for  a 
definition  of  private  leverage.  Such  a 
definition  is  provided  in  f  570.451(1), 
and  in  the  UDAG  application. 

Another  commenter  questioned  the 
method  for  the  award  of  points — was  it 
to  be  "all  or  nothing"  or  based  on  a 
range?  Points  will  be  assigned  based  on 
a  range,  with  the  most  points  being 
awarded  for  the  project  in  the  round 
with  the  highest  factor  (e.g.,  for 
leveraging.  10  points  will  be  assigned  for 
the  highest  leveraged  project,  scaling 
down  to  0  points  for  the  lowest 
leveraged  project).  A  commenter  also 
proposed  that  a  project  lose  points  if  it 
adversely  impacts  a  previously  funded 
UDAG  project  from  the  same  applicant. 
This  interesting  idea  was  considered  but 
determined  to  be  impracticable,  since  it 
is  presumed  that  applicant  cities  and 
urban  counties  act  in  their  own  self- 
interest  and  would  not  seek  assistance 
for  adverse  impact  on  themselves. 

Section  570.461    Post  preliminary 
approval  requirements 

Clarification  was  requested 
concerning  whether  housing 


refaabibtatiaii  is  an  eiigiUe  ase  of  UDAG 
loan  repayments.  Since  housing  rritab  is 
an  eligible  activity  in  the  UDAG 
program,  it  is  an  eligible  activity  for  use 
of  repayments. 

Aiurther  commenter  requested 
clarification  whether  a  UDAG  loan 
repayment  can  be  used  to  pay  the  costs 
of  UDAG  project  administration.  The 
new  language  in  the  Act  specifies  that 
repayments  can  be  made  available  by 
the  recipient  for  economic  development 
activities  that  are  eligible  for  funding 
under  the  UDAG  program  or  section  105 
of  the  Housing  and  Community 
Development  Act  of  1974  (Community 
Development  Block  Grants).  Therefore, 
repayments  may  be  used  for  any  activity 
eligible  under  the  UDAG  program  or  any 
activity  eligible  under  the  CDBG 
program  which  is  related  to  economic 
development,  including  administrative 
costs  for  economic  development 
projects.  Activities  eligible  under  the 
CDBG  program  but  not  related  to 
economic  development  (such  as 
construction  or  recreational  facilities  or 
provision  of  public  services)  are  not 
eligible  uses  for  UDAG  repayments. 

One  commenter  suggested  that  the 
assertion  in  the  proposed  rule  that  the 
rule  did  not  constitute  a  "major  rule"  as 
defined  by  Executive  Order  12291  was 
incorrect.  HUD  continues  to  believe  that 
the  rule  does  not  meet  the  Executive 
Order's  definition  of  a  major  rule.  The 
Executive  Order  addresses  general 
economic  ^ect.  A  general  economic 
effect  would  be  realized  if  the  funds 
were  being  awarded  in  such  a  way  that 
there  was  a  cost  or  benefit  to  the  overall 
economy  of  $100  million  or  more.  For 
example,  if  $100  million  or  more  were 
not  going  to  be  spent  because  of 
constraints  in  the  proposed  rule,  or  if 
$100  million  or  more  were  going  to  be 
spent  inefficiently,  then  there  would  be 
implications  under  the  Executive  Order 
Instead,  what  HUD  has  done  in  the 
proposed  rule  is  to  establish  revised 
criteria  (required  by  statute)  which  will 
mean  that  the  mix  of  particular  projects 
to  be  funded  may  change  under  the 
proposed  rule,  but  the  aggregate  impact 
on  the  economy  will  not. 

The  same  commenter  expressed 
concern  that  the  proposed  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  cities  and 
cited  a  particular  UDAG  project 
application  as  a  case  in  point.  The  facts 
in  the  case  cited  by  the  commenter 
indicate  that  this  rule  will  not  make  it 
any  more  or  less  likely  that  the 
application  in  question  would  be 
funded.  HUD  regards  the  rule  as 
completely  neutral  with  reference  to  the 
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facts  suggested  in  the  commenter's  case 
example. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(C)  of  the  National 
Environmental  Policy  Act  of  1969.  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
Rules  Docket  Clerk  at  the  above 
address. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  issued  by 
the  President  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601).  the  Undersigned  certifies 
that  this  rule  would  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  number  of  affected  small 
entities  would  not  be  substantial.  The 
funding  for  the  UDAG  program  has  been 
reduced  in  recent  years  and  the  effect  of 
the  changes  will  be  neutral  on  the 
competitive  position  of  small  entities. 

This  rule  was  listed  as  item  988  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  April  25, 1988  (53 
FR  13854, 13883)  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  14.221 — Urban 
Development  Action  Grants. 

List  of  Subjects  in  24  CFR  Part  570 

Community  development  block  grants. 
Grant  programs:  Housing  and 
community  development,  Loan 
programs:  Housing  and  community 
development.  Low  and  moderate  income 
housing.  New  communities,  Pockets  of 
poverty.  Small  cities. 

Accordingly,  the  Department  amends 
24  CFR  Part  570  as  follows: 

PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

1.  The  authority  citation  for  24  CFR 
Part  570  continues  to  read  as  follows: 


Autborily:  Title  1  of  the  Housing  and 
Community  Development  Act  of  1974  (42 
U.S.C.  5301-5320);  sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

2.  Section  570.451  is  amended  by 
adding  new  paragraphs  (m),  (n).  (o)  and 
(p),  to  read  as  follows: 

§  S70.451    Definitions. 

***** 

(m)  The  term  "city"  includes  large 
cities  and  small  cities,  as  deHned  in  this 
section,  and  the  counties  of  Kauai,  Maui 
and  Hawaii  in  the  State  of  Hawaii  and 
American  Samoa,  Guam,  the  Northern 
Mariana  Islands,  the  Virgin  Islands  and 
Indian  tribes. 

(n)  A  "transaction"  is  a  major  project 
element  which  can  be  undertaken 
separately  and  can  be  evaluated  on  its 
own  merits. 

(0)  An  "economic  development 
component"  is  a  major  project  element 
which  cannot  be  undertaken  separately 
but  which  generates  its  own  cash  flow 
separate  from  other  components  of  the 
project,  exclusive  of  publicly-owned 
infrastructure  and  parking. 

(p)  An  "Indian  tribe"  means  one  that 
is  located  on  a  reservation  or  in  an 
Alaskan  Native  Village  and  was  eligible 
for  the  General  Revenue  Sharing 
Program  before  that  program's 
September  30, 1986  repeal  (31  U.S.C. 
6701  et  seq.).  For  the  purposes  of  UDAG, 
an  Indian  reservation  includes  former 
Indian  reservations  in  Oklahoma,  as 
determined  by  the  Secretary  of  the 
Interior. 

In  §  570.452,  paragraphs  (c)(2), 
(d)(l)(ii),  (d)(2)(ii)  and  (e)  are  revised 
and  (d)(l](ii)(E)  is  added,  to  read  as 
follows: 

§  570.452    Distressed  communities. 

***** 

(c)  *  *  * 

(2)  If  the  city  or  urban  county's 
percentage  of  poverty  is  less  than  one- 
half  of  the  HUD-established  standard,  or 
if  the  change  in  per  capita  income  is 
more  than  twice  the  HUD-established 
standard,  then  it  must  meet  four  of  the 
following  seven  minimum  standards: 
percentage  of  housing  constructed 
before  1940;  percentage  of  proverty;  per 
capita  income  change;  population 
growth  lag/decline;  job  lag/decline; 
unemployment;  unemployment  criteria 
used  to  establish  the  Labor  Surplus  Area 
designation. 

(d)  *  *  * 

(1)  *  *  * 

(ii)  If  the  percentage  of  poverty  is  less 
than  one  half  of  the  HUD-established 
standard,  or  if  the  change  in  per  capita 
income  is  more  than  twice  the  HUD- 
established  standard,  then  the  city  must 


meet  four  of  the  following  five 
standards. 


(E)  Percentage  of  Poverty. 

***** 

(2)  *  *  * 

(ii)  If  the  percentage  of  poverty  is  less 
than  one-half  of  the  HUD-established 
standard,  or  if  the  change  in  per  capita 
income  is  more  than  twice  the  HUD- 
established  standard,  then  the  city  must 
meet  four  of  the  following  six  minimum 
standards:  Percentage  of  housing 
constructed  before  1940;  percentage  of 
poverty;  per  capita  income  change; 
population  growth  lag/decline;  job  lag/ 
decline;  unemployment  criteria  used  to 
establish  the  Labor  Surplus  Area 
designation. 
***** 

(e)  Indian  Tribes.  An  Indian  tribe  that 
meets  the  definition  in  §  570.451(p)  shall 
be  presumed  to  meet  the  minimum 
standards  of  distress.  However,  the 
Secretary  may  deny  eligibility  to  a  tribe 
if  available  data  establishes  that  the 
tribe's  distress  is  not  comparable  to  that 
of  potentially  eligible  jurisdictions. 

4.  Section  470.455  is  am';nded  by 
adding  new  paragraphs  (c)  and  (d),  to 
read  as  follows: 

§  570.455    Eligible  activities. 

***** 

(c)  Projects  whose  increased  energy 
efficiency  facilitates  broader  economic 
development,  preserves  scarce  fuels  or 
promotes  development  and  use  of 
renewable  energy  resources  are 
encouraged. 

(d)  Projects  in  which  minorities  are 
participants  as  contractors,  major 
suppliers,  equity  investors,  lessors, 
owners  or  private  participating  parties 
are  encouraged. 

5.  In  §  570.456,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  570.456    Ineligible  activities  and 
limitations  on  eligible  activities. 

(a)  Large  cities  and  urban  counties 
may  not  use  assistance  under  this 
subpart  for  planning  the  project  or 
developing  the  application.  However, 
they  may  use  entitlement  community 
development  block  grant  funds  for  this 
purpose,  provided  that  the  UDAG 
project  meets  the  eligibility  test  of  this 
part.  Any  small  city  which  submits  a 
project  application  which  is  selected  for 
preliminary  approval  and  for  which 
legally  binding  grant  agreement  and  for 
which  a  release  of  funds  pursuant  to  24 
CFR  Part  58  has  been  issued  may  devote 
up  to  three  (3)  percent  of  the  approved 
amount  of  its  action  grant  to  defray  its 
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actual  costs  in  planning  the  project  and 
preparing  its  application. 

***** 

(6)  Section  570.458  is  amended  to 
revise  paragraph  {c)(14)(ix)(I)  and  to  add 
new  paragraphs  (c)(14)  (xvi)  and  (xvii) 
as  follows: 

§  570.458    Full  applications. 

***** 

(c)  *  *  • 

(14)  *   *   * 

(ix)  •  •  • 

(I)  The  acquisition  and  relocation 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  as 
required  under  §  570.457(a)(1)  and  HUU 
implementing  regulations  at  24  CFR  Part 
42;  the  requirements  in  §  570.457(a)(2) 
governing  the  residential 
antidisplacement  and  relocation 
assistance  plan  under  section  104(d)  of 
the  Housing  and  Community 
Development  Act  of  1974  (the  Act) 
(including  a  certification  that  the 
applicant  is  following  such  a  plan);  the 
relocation  requirements  of  §  570.457 
(a)(3)  and  (b)  governing  displacement 
subject  to  section  104(k)  of  the  Act;  and 
the  relocation  requirements  of 
§  570.457(a)(4)  governing  optional 
relocation  assistance  under  section 
105(a)(ll)ofthe  Act. 

•  *  •  •  • 

(xvi)  For  an  appropriate  project,  the 
project  will  relieve  the  most  pressing 
employment  need  of  the  applicant  by: 

(A)  Reemploying  workers  in  a  skill 
that  has  recently  suffered  a  sharp 
increase  in  unemployment  locally; 

(B)  Retraining  recently  unemployed 
residents  in  new  skills:  or 

(C)  Providing  training  to  increase  the 
local  labor  pool  of  skilled  labor. 

(wii)  For  an  appropriate  project,  the 
area  has  a  severe  shortage  of  housing 
for  low  and  moderate  income  persons. 
(The  applicant  should  be  aware  that  this 
certification  could  affect  its  compliance 
witli  the  new  provisions  under  section 
104(d)  of  the  Housing  and  Community 
Development  Act  of  1974). 

7.  Section  570.459  is  revised  to  read  as 
follows: 

§  570.459    Criteria  for  selection. 

(a)  General.  Each  funding  round,  HUD 
will  review  all  new  applications 
received  and  all  applications  pending 
consideration  and  will  determine  which 
I       meet  the  basic  program  requirements. 
The  specific  nature  and  purpose  of  the 
proposed  project  will  determine  the 
extent  to  which  each  of  the  selection 
criteria  in  paragraphs  (e)  and  (f)  of  this 
section  will  apply.  In  utilizing  the 
discretion  of  the  Secretary  when 
providing  assistance  and  apply  selection 


criteria  under  this  section,  the  Secretary 
will  not  discriminate  against 
applications  on  the  basis  of:  (1)  The  type 
of  activity  involved,  i.e.,  whether  the 
applicant  is  a  city  of  an  urban  county. 

(b)  Requirements  which  must  be  met 
to  be  considered  in  project  selection: 

[1]  A  firm  private  commitment.  No 
project  will  be  funded  under  this  subpart 
unless  there  is  a  firm  private 
commitment  to  finance  and  carry  out  the 
proposed  project.  The  private 
commitment  must  have  clear,  direct 
relationship  to  the  activities  for  which 
funding  is  requested. 

{2J  Leveraging  Ratio.  Each  project, 
each  transaction  within  a  project,  and 
each  economic  development  component 
within  a  project  must  have  a  leveraging 
ratio  of  at  least  $2.50  of  private  funds  to 
every  S'i.OQ  of  action  grants  funds. 

(3)  A  firm  commitment  of  public 
re.<iOurcps.  if  a  project  requires  a 
commitment  of  other  public  resources, 
then  the.-^e  must  be  a  firm  public 
commitment. 

(4)  Funds  required — The  Secretary 
must  determine  that  the  project  requires 
action  giiint  funds  by  finding  that: 

(i)  The  action  grant  funds  will  not 
siibsitutf  for  local  funds  'see 
§570.458(c)(14)(iii)): 

(ii)  But  for  the  receipt  of  the  action 
grant  funds,  the  project  would  not  be 
undertaken;  and 

(iii)  The  grant  amount  provided  is  the 
least  amount  necessary  to  make  the 
project  feasible.  For  Fiscal  Years  1988 
and  1989  the  maximum  grant  amount  for 
any  project  is  810,000,000. 

(5)  Impact  on  physical  and  economic 
conditions.  The  proposal  must 
demonstrate  to  HUD  the  extent  to  which 
the  project  will  have  a  substantial 
impact  on  the  physical  and  economic 
dc\  ekipment  of  the  city  or  urban  county; 

[b]  Timeliness.  The  proposal  must 
demonstrate  to  HUD  that  the  proposed 
activities  are  likely  to  be  accomplished 
in  a  timely  fashion  with  the  grant 
amount  available.  (HUD  expects 
projects  to  be  completed  within  four 
years  from  the  dale  of  the 
announcement  of  preliminary  funding 
approval):  and 

(7)  Demonstrated  Performance.  The 
applicant  has  demonstrated 
performance  in  carrying  out  housing  and 
community  development  programs. 
Performance  shall  be  evaluated  using 
such  considerations  a.s  past  compliance 
with  HUD  regulations  and  statutory 
requirements  and  progress  in  carrying 
out  programs  as  planned. 

(c)  Selection  of  projects  for 
prelimwary  approval:  Large  <  (tics  and 
urban  counties.  Projects  shall  be 
selected  on  the  basis  of  the  following 
point  system; 


(1)  Impaction  (maximum  value  of  35 
points).  The  comparative  degree  of 
economic  distress  among  applicants,  as 
measured  by  combining  the  points  from 
three  factors: 

(i)  The  percentage  of  the  total  housing 
stock  that  was  built  prior  to  1940 — up  to 
17  points; 

(ii)  The  extent  of  poverty — up  to  11 
points;  and 

(iii)  The  population  growth  rate — up  to 
7  points; 

(2)  Distress  (maximum  value  of  35 
points).  The  comparative  degree  of 
economic  deterioration  in  cities  and 
urban  counties  as  measured  by 
combining  the  points  from  three  factors: 

(i)  Per  capita  income  change — up  to  15 
points: 

(ii)  Unemployment  rate — up  to  15 
points;  and 

(iii)  Job  lag/decline — up  to  5  points; 

(3)  Other  criteria  (maximum  value  of 
33  points)  and  bonus  points  (maximum 
value  of  2 points).  The  factors  contained 
in  paragraphs  (e)  through  (f)  of  this 
section. 

(d)  Selection  of  projects  for 
preliminary  approval:  Small  cities. 
Projects  shall  be  selected  on  the 
following  basis: 

(1)  Impaction  (maximum  value  of  35 
points).  The  comparative  degree  of 
economic  distress  among  applicants,  as 
measured  by  combining  the  points  from 
three  factors: 

(i)  The  percentage  of  the  total  housing 
stock  that  was  built  prior  to  1940 — up  to 
17  points; 

(ii)  The  extent  of  poverty — up  to  11 
points;  and 

(iii)  The  population  growth  rate — up  to 
7  points; 

('1\  Distress  (maximum  value  of  35 
points).  The  comparative  degree  of 
economic  deterioration,  as  measured  by 
combining  the  points  from  the  following 
factors: 

(i)  Per  capita  income  change — up  to  18 
points;  and 

(ii)  Labor  Surplus  Area  (LSA) 
unemployment  rate — up  to  17  points: 

(3)  Other  criteria  (maximum  value  of 
33  points)  and  bonus  points  (maximum 
voice  of  2  points).  The  factors  contained 
in  paragraphs  (e)  through  (f)  of  this 
section. 

(e)  Other  criteria  (masimum  value  of 
33 points).  In  evaluating  a  proposed 
project,  HUD  will  consider  the  following 
factors.  The  maximum  point  value  for 
each  factor  is  identified  below: 

(1)  Leveraging  ratio  (10  points).  The 
extent  to  which  the  grant  will  stimulate 
economic  recovery  by  leveraging  private 
investment:     . 
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(2)  New  permanent  jobs  (3  points). 
The  number  of  new  permanent  |obs  to 
be  created; 

(3)  UDAG  funds  per  new  permanent 
job  [7  points).  The  amount  of  action 
grant  funds  requested  in  relationship  to 
the  number  of  new  permanent  jobs; 

(4)  Percent  new  low/moderate  income 
jobs  (2  points).  The  percentage  of  new 
permanent  jobs  accessible  to  low/ 
moderate  income  persons,  including 
low/moderate  income  persons  who  are 
unemployed; 

(5)  Percent  of  new  minority  jobs  [1 
points).  The  percentage  of  new 
permanent  jobs  accessible  to  minorities, 
including  minorities  who  are 
unemployed; 

(6)  Retained  jobs  (2  points).  The 
number  of  jobs  that  will  be  lost  without 
the  provision  of  a  UDAG  award. 
Retained  jobs  will  be  measured  by  the 
number  of  jobs  that  were  in  existence 
before  the  start  of  the  project  and  that 
are  dependent  upon  the  project  for  their 
continued  existence  as  substantiated  by 
firm  evidence  that  if  the  project  does  not 
proceed,  the  jobs  will  be  lost; 

(7)  Pressing  employment  need  (1 
point).  Based  upon  the  applicant's 
certi^cation,  HUD  will  assess  whether 
the  project  will  relieve  the  most  pressing 
employment  needs  of  the  applicant  by: 

(i)  Reemploying  workers  in  a  skill  that 
has  recently  suffered  a  sharp  increase  in 
unemployment  locally; 

(ii)  Retraining  recently  unemployed 
residents  in  new  skills;  or 

(iii)  Providing  training  to  increase  the 
local  labor  pool  of  skilled  labor; 

(8)  Pressing  residential  need  [1  point). 
HUD  will  assess  whether  the  project 
will  relieve  a  pressing  housing  need  for 
low  and  moderate  income  persons  in  the 
jurisdiction  by  using  the  factors 
described  in  this  paragraph  (e)(8): 

(i)  The  applicant  certifies  that  the  area 
has  a  severe  shortage  of  housing  for  low 
and  moderate  income  persons  (this 
certification  may  affect  the  applicant's 
compliance  with  the  new  provisions 
under  section  104(d)  of  the  Housing  and 
Community  Development  Act  of  1974); 
and 

(ii)  The  application  proposes  that: 

(A)  Not  less  than  51%  of  all  funds 
available  for  the  project  will  be  used  for 
dwelling  units  and  related  facilities;  and 

(B)  Not  less  than  30%  of  all  funds  used 
for  dwelling  units  and  related  facilities 
will  be  used  for  dwelling  units  to  be 
occupied  by  persons  of  low  and 
moderate  income,  or  not  less  than  20% 
of  all  dwelling  units  made  available  to 
occupancy  using  such  funds  will  be 
occupied  by  persons  of  low  and 
moderate  income,  whichever  results  in 
the  occupancy  of  more  dwelling  units  by 
persons  of  low  and  moderate  income; 


(9)  Tax  benefits  per  UDAG  dollar  (2 
points).  The  impact  of  the  proposed 
project  on  the  fiscal  base  of  the 
community  and  the  relationship  to  the 
amount  of  grant  funds; 

(10)  State/local  funds  per  UDAG 
dollar  (2  points).  "The  extent  of 
assistance  to  be  made  available  by 
State/local  funds  in  relation  to  the 
amount  of  UDAG  funds; 

(11)  Federal  Enterprise  Zone 
Designation  (1  point).  The  project 
demonstrates  special  State/local 
economic  incentives  by  being  located 
within  an  enterprise  zone  designated  in 
accordance  with  Title  VII  of  the  Housing 
and  Community  Development  Act  of 
1987. 

(f)  Bonus  Points.  An  applicant  will  be 
provided  with  bonus  points  as  provided 
for  below: 

(1)  An  applicant  that  did  not  receive 
preliminary  grant  approval  during  the 
12-month  period  preceding  the  date  on 
which  applications  are  required  to  be 
submitted  for  the  grant  competition 
involved  shall  be  awarded  1  bonus 
point. 

(2)  An  applicant  that  did  not  receive  a 
preliminary  grant  approval  during  the 
24-month  period  preceding  the  date  on 
which  applications  are  required  to  be 
submitted  for  the  grant  competition 
involved  shall  be  awarded  two  bonus 
points. 

(3)  If  an  applicant  has  submitted  and 
has  pending  more  than  one  application, 
bonus  points  shall  only  be  provided  to 
the  pending  application  which  receives 
the  highest  number  of  points  awarded 
under  paragraph  (e)  of  this  section. 

The  following  table  summarizes  the 
point  system  to  be  used  by  HUD  in 
accordance  with  §  570.460(c)(1)  in 
selecting  projects  for  preliminary 
funding  approval: 

UDAG  Project  Selection  System 


UDAG  Project  Selection  System— 
Continued 


Selection  criteria 

for  large  cities, 

urban  counties  and 

small  aties 

Factors 

Maxi- 
mum 
pomts 

A  Impaction 

Pre- 1940  Housing 

(17). 
Extent  o«  Pov««ty 

(11) 
Population  Growth 

Rate  <7) 

36 

B.  Distress 

35 

Large  Cities  and 
Urtan  Counties 

Per  Capita  Income 

Change  (15). 
Unemployment  rate 

(15)  Job  lag  <5). 

C  Other  Crrteria 

Sma/iaiies 

Per  Capita  Income 
Change  (18) 

LSA 
Unemptoymeol 
Rale  (17) 

33 

1 .  Leveraging  ratio 
(10) 

Selection  cntena 

Maxi- 
mum 

for  large  aties. 
urtian  counties  and 

Factors 

small  cities 

points 

2.  New  Permanent 

Jot)s(3) 

3.  UDAG  funds  per 

New  Permanent 

Job  (7) 

4.  Percent  New 

Low/Moderate 

Inoome  Jobs(?) 

5.  Percent  New 

Mrxyity  Jotis  (2) 

6.  Retained  Jobs 

(2) 

7  Pressing 

Employment 

Naed(i) 

8.  Pressing 

Residential  Need 

(1) 

9.  Tax  Benefits  per 

UDAG  S  (2) 

10.  Slate/Local 

Funds  per  UDAG 

$(2) 

1 1 .  Federal 

Enterprise  Zone 

Designation  (1) 

0.  Bonus  Points 

2 

1.  Applicant  has  not  received  a 
preliminary  UDAG  approval  for  one 
year  (1) 

or 

2.  Applicant  has  not  received  a 
preliminary  UDAG  approval  for  two 
years  (2). 

Total  Possible  Points 105 

8.  In  §  570.460.  paragraph  (a)  is 
revised,  paragraphs  (c)(1)  through  (c)(5) 
are  redesignated  as  paragraphs  (c)(4) 
through  (c)(8),  respectively,  new 
paragraphs  (c)(1)  through  (c)(3)  are 
added,  and  paragraph  (d)  is  removed,  to 
read  as  follows: 

§S70.460    HUD  review  and  acthMi  on 
applications: 

(a)  Submission  and  review  schedule. 
The  following  chart  indicates  dates  for 
submission  of  pre-application  requests 
for  determination  of  eligibility,  the  full 
application,  HUD  review  and 
consultation  with  the  applicant,  the 
deadline  for  receipt  of  firm  financial 
commitments,  and  the  date  by  which  the 
decision  for  preliminary  approval  is 
made.  This  schedule  will  remain  in 
effect  unless,  within  30  days  of  the  start 
of  a  fiscal  year,  the  Secretary  announces 
by  Federal  Renter  Notice  a  revised 
schedule  applicable  to  the  upcoming 
fiscal  year.  Public  announcements  of 
preliminary  funding  approvals  will  be 
made  shortly  after  the  decision  date. 
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Determination  of  ehgiMity 
(preapplicatioo  SF-424  to  I 
sutxnitted  by 


Application  submission  period 


Review  period 


Deadtine  for  firm  finarK:ial 
commitments  ' 


Oedsion 
date 


Large  dties/Urfoan  counties: 

SepL  30 

Jan.  31 

May  31 

Small  cities: 

Nov.  30 

Mar.  31 

July  31 


Nov.  1-30 . 
Mar.  1-31.. 
July  1-31... 


Dec.  1-Jan.  31... 
Apr.  1 -May  31.... 
Aug.  1-SepL  30. 


Jan,  15... 
May  15... 
Sept  15.. 


Jaa  1-31 ... 
May  1-31 ... 
Sept  1-30. 


Feb.  1-Mar.  31.. 
June  l^uly  31.. 
Oct  1-Nov.  30.. 


Mar.  15.. 
July  15... 
Nov.  15.. 


Jan.  31 
May  31. 
SepL  30. 

Mar  31. 
July  31. 
Nov.  30 


■  If,  in  a  particular  montti  a  deadHne  falls  on  a  weekerxl,  the  deadline  is  carried  over  to  tfie  following  Monday.  If  the  deadline  falls  on  a  Federal  holiday,  it  is 
carried  over  to  the  next  tHJSiness  day. 


(1)  *   *   * 

***** 

(c)  Central  office  action  on 
applications.  [1]  Preliminary  approval 
decisions  will  be  made  by  HUD  Central 
Office  utilizing  the  point  system 
described  in  §  570.459.  Central  Office 
funding  decisions  for  distressed  cities 
and  urban  counties  will  be  based  upon  a 
funding  formula  for  grants  which,  to  the 
extent  practicable,  will  make  65%  of 
funds  available  for  projects  based  upon 
points  received  for  all  the  criteria  and 
35%  of  funds  available  for  projects 
based  only  on  other  criteria  and  bonus 
points,  as  described  in  §  570.459  (e)  and 
(f).  Applications  for  Pockets  of  Poverty 
are  selected  separately  from  distressed 
cities  and  urban  counties.  Applicable 
criteria  for  Pockets  of  Poverty  are  found 
in  §  570.466. 

(2)  The  funds  for  the  competition  are 
to  be  an  amount  approximately  equal  to 
the  amount  of  appropriated  funds 
available,  divided  by  the  number  of 
scheduled  competitions,  plus  available 
carry-overs  and  recaptures. 


(3)  For  Fiscal  Years  1988  and  1989,  the 
maximum  grant  amount  for  any  project 
is  $10,000,000. 

***** 

9.  In  §  570.461,  paragraph  (e)  is  revised 
to  read  as  follows: 

§  570.461    Post  preliminary  approval 
requirements. 

***** 

(e)  Program  Income.  Notwithstanding 
any  other  provisions  of  this  part  and 
unless  otherwise  provided  in  the  grant 
agreement,  program  income  received  by 
the  Recipient  under  this  Subpart  before 
the  completion  of  construction  of  all 
action  grant  funded  activities  shall  be 
used  to  reimburse  costs  incurred  for  the 
Recipient  activities.  Such  income  shall 
be  used  instead  of  any  draw  under  the 
letter  of  credit  to  the  extent  adequate  to 
reimburse  costs  so  incurred  except  as 
otherwise  provided  in  the  grant 
agreement.  Program  income  received 
before  project  closeout  shall  be  spent  for 
activities  eligible  under  Title  I  of  the 
Housing  and  Community  Development 


Act  of  1974  and  shall  be  spent  in 
accordance  with  24  CFR  Part  570.  Upon 
project  closeout  all  program  income 
shall  be  made  available  by  the  Recipient 
for  economic  development  activities  that 
are  eligible  for  funding  under  the  Urban 
Development  Action  Grant  program  or 
section  105  of  the  Housing  and 
Community  Development  Act  of  1974. 
These  fluids  are  to  be  considered 
miscellaneous  revenues  and  shall  not  be 
governed  by  24  CFR  Part  570.  The 
Recipient  shall  provide  the  Secretary 
with  a  statement  of  the  use  of  repaid 
grant  funds  during  the  most  recent  full 
fiscal  year  and  projected  receipt  and  use 
of  repaid  grant  funds  for  the  following 
fiscal  year  of  this  applicant. 
***** 

Date:  August  20. 1988. 
Jack  R.  Stokvis, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

[FR  Doc.  88-19581  Filed  8-26-88:  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  206 

Investigations  Relating  To  Import 
Injury  to  Industries,  Market  Disruption, 
and  Review  of  Relief  Actions 

agency:  International  Trade 

Commission. 

action:  Interim  rules  with  request  for 

comments. 

SUMMARY:  The  Commission  is  revising 
Part  206  on  an  interim  basis  to  conform 
its  rules  to  amendments  to  sections  201 
and  406  of  the  Trade  Act  of  1974  made 
by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  The 
Commission  has  adopted  interim  rules 
because  the  amendments  in  the  1988  act 
were  effective  on  the  date  of  enactment. 
In  addition,  the  Commission  seeks 
public  comment  on  these  interim  rules 
prior  to  issuing  final  rules. 

In  the  1988  act  Congress  rewrote 
section  201  in  its  entirety  and  amended 
section  406  in  several  respects.  Among 
other  things,  new  section  201  provides 
for  the  submission  of  industry 
adjustment  plans  and  commitments,  for 
Commission  determinations  concerning 
critical  circumstances,  and  for  interim 
relief  for  industries  producing  perishable 
agricultural  products;  includes  new  or 
reviewed  factors  to  be  considered  in 
determining  serious  injury  or  threat  of 
serious  injury;  and  establishes  new  time 
limits  for  making  determinations  and 
issuing  reports.  Amended  section  406 
includes,  among  other  things,  several 
provisions  that  clarify  statutory  criteria. 
Because  of  the  number  of  changes,  the 
Part  206  rules  have  been  revised. 
DATES:  The  interim  rules  are  effective  on 
August  23, 1988,  except  that  they  shall 
not  apply  to  any  investigations 
commenced  before  that  date.  Comments 
on  the  interim  rules  will  be  considered  if 
received  on  or  before  October  28, 1988. 
ADDRESS:  A  signed  original  and  14 
copies  of  each  set  of  comments,  along 
with  a  cover  letter  addressed  Kenneth  R. 
Mason,  Secretary,  should  be  sent  to  the 
U.S.  International  Trade  Commission, 
500  E  Street,  SW.,  Washington,  DC 
20436. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  W.  Gearhart,  Esq.,  Assistant 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-252- 
1091. 

SUPPLEMENTARY  INFORMATION:  Section 
335  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1335)  authorizes  the  Commission  to 
adopt  such  reasonable  procedures  and 
rules  and  regulations  as  it  deems 


necessary  to  carry  out  its  functions  and 
duties. 

On  August  23, 1988,  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
("the  1988  Act")  became  effective.  The 
1988  Act  contains  provisions  which, 
inter  alia,  amend  sections  201  and  406  of 
the  Trade  Act  of  1974  (19  U.S.C.  2251, 
2436).  The  Commission's  rules 
concerning  practice  and  procedure  in 
regard  to  these  provisions  need  to  be 
amended  to  conform  to  the  new 
legislation.  The  1988  Act,  inter  alia,  also 
amended  the  antidumping  and 
countervailing  duty  provisions  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1671  et  seq.) 
and  section  337  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1337).  Interim  rules  amending 
Parts  207,  210,  and  211  of  19  CFR, 
Chapter  II,  to  reflect  the  amendments  to 
those  provisions  are  being  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Commission  rules  to  implement  new 
legislation  ordinarily  are  promulgated  in 
accordance  with  the  rulemaking 
provisions  of  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.)  (APA),  which  requires  the 
following  steps:  (1)  Publication  of  a 
notice  of  proposed  rule  making;  (2) 
solicitation  of  public  comment  on  the 
proposed  rules;  (3)  Commission  review 
of  such  comments  prior  to  developing 
final  rules;  and  (4)  publication  of  the 
final  rules  30  days  prior  to  their  effective 
date.  See  5  U.S.C.  553.  That  procedure 
could  not  be  utilized  in  this  instance 
because  the  new  legislation  became 
effective  upon  enactment,  and  it  was  not 
possible  to  complete  the  procedure  prior 
to  the  effective  date  of  the  new 
legislation. 

The  Commission  thus  determined  to 
adopt  interim  rules  that  would  go  into 
effect  when  the  new  legislation  was 
enacted  and  would  remain  in  effect  until 
the  Commission  could  adopt  final  rules 
promulgated  in  accordance  with  the 
usual  notice,  comment,  and  advance 
publication  procedure. 

The  Commission's  authority  to  adopt 
interim  rules  without  following  all  steps 
listed  in  section  553  of  the  APA  is 
derived  from  two  sources:  (1)  Section 
335  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1335],  and  (2)  provisions  of  section  553 
of  the  APA  which  allow  an  agency  to 
dispense  with  various  steps  in  the 
prescribed  rulemaking  procedure  under 
certain  circumstances. 

Section  335  of  the  Tariff  Act  of  1930 
authorizes  the  Commission  "to  adopt 
such  reasonable  procedures  and  rules 
and  regulations  as  it  deems  necessary  to 
carry  out  its  functions  and  duties."  19 
U.S.C.  1335.  The  Commission 
determined  that  the  need  for  interim 
rules  is  clear  in  this  instance.  The 


Commission  noted  that  the  new 
legislation  alters  practice  and  procedure 
in  important  respects  with  respect  to 
sections  201  and  406  and  that  some 
existing  Commission  rules  either  do  not 
anticipate  the  new  legislation  or  will  be 
in  conflict  with  it.  The  Commission 
found  that  rulemaking  was  essential  for 
the  orderly  administration  of  the  two 
provisions  as  amended  by  the  new 
legislation.  Furthermore,  since  the 
legislation  became  effective 
inunediately  upon  enactment,  the 
Commission  concluded  that  it  was 
imperative  that  implementing 
Commission  rules  be  in  place  on  the 
enactment  date  of  the  new  statute. 

The  Commission  noted  that  an  agency 
may  dispense  with  publication  of  a 
notice  of  proposed  rule  making  when  the 
following  circumstances  exist:  (1)  The 
proposed  rules  are  interpretative  rules, 
general  statements  of  policy,  or  rules  of 
agency  organization,  procedure  or 
practice;  or  (2)  the  agency  for  good 
cause  fmds  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  and  that  Hnding  (and  the 
reasons  therefor]  are  incorporated  into 
the  rules  adopted  by  the  agency.  5 
U.S.C.  553(b).  An  agency  may  also 
dispense  with  the  publication  of  a  notice 
of  Hnal  rules  thirty  days  prior  to  their 
effective  date  if  (1)  the  rules  are 
interpretive  rules  or  statements  of  policy 
or  (2)  the  agency  finds  that  "good  cause" 
exists  for  not  meeting  the  advance 
publication  requirement  and  that  finding 
is  published  along  with  the  rule.  5  U.S.C. 
553(d](3]. 

In  this  instance,  the  Commission 
determined  that  the  requisite 
circumstances  existed  for  dispensing 
with  the  notice,  comment,  and  advance 
publication  procedure  that  ordinarily 
precedes  the  adoption  of  Commission 
rules.  For  purposes  of  invoking  the 
section  553(b)  exemption  from 
publishing  a  notice  of  proposed  rule 
making  which  solicits  public  comment, 
the  Commission  found  that  (1)  the 
interim  rules  are  "agency  rules  of 
procedure  or  practice";  and  (2)  since  the 
new  legislation  would  become  effective 
upon  enactment,  it  clearly  would  be 
"impracticable"  for  the  Commission  to 
comply  with  the  usual  notice,  comment, 
and  advance  publication  procedure.  For 
the  purpose  of  invoking  the  section 
553(d](3]  exemption  from  publishing 
advance  notice  of  the  interim  rules  30 
days  prior  to  their  effective  date,  the 
Commission  found  that  the  fact  that  the 
new  legislation  was  effective  upon 
enactment  made  such  advance 
publication  impossible  and  constituted 
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"good  cause"  for  the  CommisKion  not  to 
ctHDirfy  with  that  requiremenL 

The  Commission  recognizes  that 
interim  regulations  should  not  re^;M>Dd 
to  anything  more  than  the  exigencies 
created  by  th«  new  legislation  and 
expects  that  the  more  comi^diensive 
final  rules  to  follow  will  emerge  as  a 
result  of  the  Congreasiooally  mandated 
policy  of  affording  public  participation 
in  the  rulemakntg  process.*  Having  been 
promulgated  in  rqxnse  to  exigencies 
created  by  the  new  legislation,  each 
interim  nde  accordingly  comes  mider 
one  or  more  of  the  fcrflowing  categories: 
(1)  Revision  of  an  pre-existing  rule  that 
conflicted  with  the  new  legislatioii:  (2)  a 
technical  amendment  to  make  a  pre- 
existing rale  confona  to  dw  langiwyt  or 
subaadioa  desiptations  of  the  new 
legislation:  (3)  a  croas^feferenoe  to  an 
interim  rule  which  was  added  to  an 
otherwise  unamended  pre-existing  rule 
to  adtieve  intra-part  consistency  and  to 
avoid  confaskxi  about  how  the 
unamended  provisioos  of  the  rule  are  to 
be  applied  in  li^t  of  die  interim  rule 
provisions  concerning  the  same  subfect 
matter  (4)  reorganization  or  rewording 
of  a  pre-existing  rule  to  avoid  confusion 
about  how  the  rule  is  to  be  ^qtlied  in 
light  of  the  new  legislation:  or  (5)  a  new 
rule  covering  a  matto*  provided  for  in 
the  new  legislation  huA  not  covered  by  a 
pre-existing  rule.  More  conqirdienaive 
final  rules  will  be  iasaed  at  a  later  date 
in  accordance  with  die  usual  notice, 
public  Qomment,  and  advance 
puUication  procedure. 

Tlie  Commission  has  determined  that 
these  amendments  do  not  constitute  a 
major  rule  for  the  purposes  ctf  Eicecutive 
Order  12291  (46  FR 13193.  Feb.  17, 1961] 
because  they  do  not  meet  die  criteria 
described  in  section  l(b}  of  the  EO. 
Moreover,  the  amendments,  as  interim 
rules,  are  not  8ub|ect  to  tfie  filing 
requirement  of  section  3(c}(3]  of  the  EO. 

Explaaadaa  of  Interim  Ameadraeols  lo 
MCFRPartSM 

The  amendments  set  forth  below  are 
intended  to  reflect  amendments  to 
§  !  201  and  406  of  die  T^vde  Act  of  1974 
effected  by  the  1988  act  In  the  1968  act 
Congress  rewrote  the  sections  201-203 
import  relief  provisions  of  the  Trade  Act 
of  1974  in  their  entirety.  The  new 
provisions  are  set  forth  in  sections  201- 
204  of  die  Trade  Act  of  1974.  as 
amended.  The  1968  act  amended  section 
406  of  die  Trade  Act  bat  did  not 


'  See  American  Fedentioo  a/  CffvanuwAt 
Employee;  AFL-CIO  v.  Block.  655  F^  1TS3. 11 57- 
11S8  (D.C  Or.  UU).  See  aleo  Uailed  States  v. 
Gamer,  767  F.2d  104. 120  [Stk  Ctr.  ISSS?  (quoting 
American  FtderalMm  of  Goramaieal  Bmpk^eet, 
AFL-CIO  ¥.  Bhcky 


rewrite  it  in  its  entirety.  References 
below  the  Trade  Act  and  to  sections 
thereof  are  to  the  Trade  Act  of  1974,  as 
amended  by  the  1988  act. 

Except  as  noted,  the  interim  ndes  are 
similar  in  substance  to  the  previous 
rules  but  have  been  rewritten  in  their 
entirety  and  renumbered  largely  to 
reflect  numerous  changes  in  statutory 
citations,  additional  iiJormatian  to  be 
furnished  in  petitions  relevant  to  the 
question  of  in)ury.  new  Commission 
Endings  with  re^ffd  to  critical 
circumstances  and  perishable 
agricultural  products,  and  new 
Commission  responsibilities  with  regard 
to  the  monitoring  of  rebel,  advising  the 
President  as  to  die  rifect  of  modification 
or  tenninatimi  of  reKel  and  evaluating 
the  effectiveness  of  recoitly  terminateid 
relief. 

Sections  20eLl  dvou^  206.6  are  rales 
of  genera)  api^icabdity  to  this  Part  206. 

Section  206.1  is  araeisded  to  refer  to 
the  new  statutory  provisions  in  the 
Trade  Act  as  wril  as  to  delete 
references  to  the  Trade  Expansion  Act 
of  1962,  the  predecessor  statute  to  the 
1974  Trade  Act  (whidi  for  the  most  part 
was  repealed  in  1975  when  the  1974 
Trade  Act  was  (niginally  enacted], 
under  which  the  Commission  no  longer 
performs  functions  in  this  regard. 

Section  206.2  woidd  similarly  be 
amended  to  reflect  r.hangps  in  statutory 
authority. 

Section  206.3  is  amended  to  effect 
mmor  editorial  chaageSL 

Sectiosi  2D&4  is  amended  to  reflect  the 
fact  that  the  CoiwsaioB  is  required  to 
transmit  copiea  of  petitions  to  the  U^. 
Trade  Repfeaentalive  (rather  than  dm 
Special  Repieaentative  for  Ttade 
Negotiations). 

Section  206.5  is  amended  to  reflect  the 
fact  that  separate  Commission  hearings 
will  be  required  for  the  issues  of  injury 
and  remedy  (if  necessary)  and  to  invite 
paUic  comment  on  die  petitioner's 
adjustment  plan,  if  one  is  submitted. 

Section  206.8  amended  to  reflect 
dianges  in  statutory  citations  and  the 
findings  and  information  that  new 
section  204  of  the  Trade  Act  requires 
that  the  Commission  furnish  writh  its 
report  to  the  President. 

Sections  206.11  through  206.17  pertain 
to  Commission  investigations  under  tide 
II  of  the  Tt'ade  Act  of  1974  with  respect 
to  r^ef  &om  import  con^petition. 

Section  206.11  is  similar  to  old  S  206.7, 
except  that  it  reflects  changes  in 
statutory  citations. 

Section  206.12  defines  the  terms 
"adjustment  plan",  "commitments". 
"critical  circumstances",  and 
"perishable  agricultural  product".  These 
are  terms  newly  used  in  the  escape 


clause  law.  and  the  Commission 
definitions  closely  track  definitions  set 
forth  in  the  statutory  provisions. 

Section  20e.l3(a)  and  (b)  closely 
parallel  old  t  206.8,  and  new  subsection 
(c)  reflects  the  statutory  prerequisites 
for  filing  a  petition  tliat  requests 
provisional  relief  widi  respect  to  a 
perishable  agricultural  product 

Section  206.14  parallels  the  petition 
contents  requirements  of  old  S  206.9 
and.  in  addition,  requires  that  petitioner 
notify  the  Commission  in  the  petition, 
when  appropriate,  as  to  whether 
petitioner  is  alleging  critical 
circumstances  or  is  se^ng  temporary 
relief  with  regard  to  a  perishable 
agricultural  product  that  petitioner 
indicate  the  percent  of  domestic 
production  that  it  accotmts  for  and  basis 
for  asserting  that  it  is  representative  of 
an  industry;  and  that  petitioner  provide 
certain  additional  data  relating  to 
additional  economic  factors  that  the 
Commission  is  required  to  consider  in 
determining  whether  a  domestic 
industry  is  soiously  injured  or 
threatened  with  serious  injury. 

Section  206.15  reflects  statutory 
provisions  relating  to  the  submission  to 
the  Commission  oi  industry  adjustment 
plans  and  commitments  by  firms, 
woricers,  conmonities.  trade 
associations,  and  other  interested 
persons. 

Section  206.16  parallels  the  time  for 
reporting  provision  of  old  S  206.10  and, 
in  additioa,  radicates  Commission 
statutory  deadlines  for  making  findings, 
with  respect  to  injury  and  remedy, 
perishable  agricultural  products,  and 
critical  circumstances. 

Section  206.17  parallels  the  public 
report  provision  of  old  S  206.11. 

Section  206.21  through  206.26  pertain 
to  Commission  investigations  under  title 
IV  of  the  Trade  Act  of  1974  with  regard 
to  market  disn^tion. 

Section  206.21  is  unchanged  from  old 
§206.12. 

Section  206.22  parallels  old  S  206.13 
without  substantive  change. 

Sections  206.23  is  substantially  the 
same  as  old  {  206.14,  except  that  it 
requires  submission  of  certain  data  in 
petitions  relating  to  additional  economic 
factors  that  the  Commission  must 
consider  in  determining  whether  market 
disruption  exists  and  certain 
infonnatioa  relating  to  the  question  of 
whether  petitioner  is  representative  of 
an  industry. 

Sections  206.24  and  206.25,  which 
relate  to  time  for  reporting  and  public 
reports,  respectively,  are  the  same  as 
old  SS  206.15  and  206.1& 

Sections  206.31  through  206.34  pertain 
to  Commission  investigations  under 
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section  204  of  the  Trade  Act  of  1974  with 
respect  to  monitoring  of  imports  subject 
to  relief  and  advice  to  the  President 
concerning  the  probable  economic  effect 
of  extension,  reduction,  modification,  or 
termination  of  relief  actions. 

Section  206.31  states  that  the  rules  in 
this  Subpart  C  pertain  to  Commission 
investigations  under  section  204  of  the 
Trade  Act. 

Section  206.32  states  that  the 
Commission  will  monitor  developments 
in  the  domestic  industry  for  the  duration 
of  a  relief  action  and  will  submit 
biannual  reports  to  the  President  and 
the  Congress  on  the  results  of  that 
monitoring. 

Section  206.33  states  that  the 
Commission,  upon  the  request  of  the 
President,  will  conduct  investigations 
for  the  purpose  of  gathering  information 
in  order  that  it  might  advise  the 
President  of  its  judgment  as  to  the 
probable  economic  effect  on  the 
industry  concerned  of  any  extension, 
reduction,  modification,  or  termination 
of  a  relief  action. 

Section  206.34  states  that  the 
Commission  will  conduct  investigations 
to  evaluate  the  e^ectiveness  of  relief 
after  the  termination  of  a  relief  action. 

List  of  Subjects  in  19  CFR  Part  206 

Administrative  practice  and 
procedure.  Investigations,  Imports. 

19  CFR  Chapter  II  is  amended  by 
revising  Part  ^  to  read  as  follows: 

PART  206— INVESTIGATIONS 
RELATING  TO  IMPORT  INJURY  TO 
INDUSTRIES,  MARKET  DISRUPTION, 
AND  REVIEW  OF  REUEF  ACTIONS 


206.1 


Applicability  of  part. 


SubfMUi  A— General 

206.2  Identification  of  type  of  petition. 

206.3  Institution  of  investigations. 

206.4  Notification  of  other  agencies. 

206.5  Public  hearing. 

206.6  Report  to  the  President. 

Subpart  B— Investigations  for  Relief  From 
Import  Competition 

206.11  Applicability  of  subpart. 

206.12  Definitions  applicable  to  Subpart  B. 

206.13  Who  may  file  a  petition. 

206.14  Contents  of  petition. 

206.15  Industry  adjustment  plan  and 
commitments. 

206.16  Time  for  determinations,  reporting. 

206.17  Public  report. 

Subpart  C— Investigations  for  Relief  From 
Market  Disruption 

206.21  Applicability  of  subpart. 

206.22  Who  may  file  a  petition. 

206.23  Contents  of  petition. 

206.24  Time  for  reporting. 

206.25  Public  report. 


Subpart  D— MonHortng;  Advice  As  to  Effect 
of  Extension,  Reduction,  Modification,  or 
Termination  of  Relief  Action 

206.31  Applicability  of  subpart. 

206.32  Monitoring. 

206.33  Investigations  to  advise  the  President 
as  to  the  probable  economic  effect  of 
extension,  reduction,  modification,  or 
termination  of  action. 

206.34  Investigations  to  evaluate  the 
effectiveness  of  relief. 

Authority:  Sec.  335,  Tariff  Act  1930  (72  Stat. 
680: 19  U.S.C.  1335);  Sec.  603,  Trade  Act  of 
1974  (88  Stat.  2073;  19  U.S.C.  2482). 

S  206.1    Applicability  of  part 

This  Part  206  apphes  specifically  to 
fimctions  and  duties  of  the  Commission 
under  sections  201-202,  204,  and  406  of 
the  Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2251  el  seq.,  2436)  (hereinafter 
Trade  Act).  For  other  rules  of  general 
applications  see  Part  201  of  this  chapter. 
Subpart  A  of  this  part  sets  forth  rules 
generally  aplicable  to  investigations 
conducted  under  these  provisions  of  the 
Trade  Act.  Each  of  Subparts  B  and  C  of 
this  part  sets  forth  rules  specifically 
applicable  to  petitions  and 
investigations  under  sections  202  and 
406,  respectively,  of  the  Trade  Act. 
Subpart  D  of  this  part  sets  forth  rules 
specifically  applicable  to  functions  and 
duties  under  section  204  of  the  Trade 
Act. 

Subpart  A— General 

§  206.2    Identification  of  type  of  petition. 

Each  petition  under  this  Part  206  shall 
state  clearly  on  the  first  page  thereof 
"This  is  a  petition  under  section  (202  or 
406,  as  the  case  may  be)  of  the  Trade 
Act  of  1974  and  Subpart  (B  or  C,  as  the 
case  may  be)  of  Part  206  of  the  rules  of 
practice  and  procedure  of  the  United 
States  International  Trade 
Commission". 

§  206.3    Institution  of  investigations. 

Promptly  after  the  receipt  of  a  petition 
under  this  Part  206,  properly  filed,  the 
Commission  will  institute  an 
appropriate  investigation  and  will  cause 
a  notice  thereof  to  be  published  in  the 
Federal  Register. 

§  206.4    Notification  of  other  agencies. 

The  Commission  will  promptly 
transmit  copies  of  petitions  filed  and 
notification  of  investigations  instituted 
to  the  Office  of  the  United  States  Trade 
Representative  (hereinafter  USTR),  the 
Secretary  of  Commerce,  the  Secretary  of 
Labor,  and  other  Federal  agencies 
directly  concerned. 

§  206.5    Pul>llc  hearings. 

Public  hearings  on  the  subject  of 
injury  and  remedy  (if  necessary)  will  be 
held  in  connection  with  each 


investigation  instituted  under  this  part 
after  reasonable  notice  thereof  has  been 
caused  to  be  published  in  the  Federal 
Register.  All  interested  parties  and 
consumers  will  be  afforded  an 
opportunity  to  be  present,  to  present 
evidence,  to  comment  on  the  adjustment 
plan,  if  any,  submitted  in  the  case  of  an 
investigation  under  section  202(b),  and 
to  be  heard  at  such  hearings.  A  hearing 
on  remedy  will  not  be  held  if  the 
Commission  has  made  a  negative 
determination  on  the  question  of  injury. 

§206.6    Report  to  the  President. 

The  Commission  will  include  in  its 
report  to  the  President  the  following: 

(a)  The  determination  with  respect  to 
whether  the  criteria  for  relief  provided 
in  section  202(b)  or  section  406(a)(1)  of 
the  Trade  Act,  as  the  case  may  be,  have 
been  satisfied,  and  an  explanation  of  the 
basis  for  the  determination; 

(b)  If  the  determination  under  section 
202(b)  or  section  406(a)(1)  is  affirmative, 
the  recommendations  for  action  and  an 
explanation  of  the  basis  for  each 
recommendation; 

(c)  Any  dissenting  or  separate  views 
by  members  of  the  Commission 
regarding  the  determination  and  any 
recommendations; 

(d)  In  the  case  of  a  determination 
made  under  section  202(b): 

(1)  The  findings  with  respect  to  the 
results  of  an  examination  of  the  factors 
other  than  imports  which  may  be  a 
cause  of  serious  injury  or  threat  thereof 
to  the  domestic  industry; 

(2)  A  copy  of  the  adjustment  plan,  if 
any,  submitted  by  the  petitioner; 

(3)  Commitments  submitted  and 
information  obtained  by  the 
Commission  regarding  steps  that  firms 
and  workers  in  the  domestic  industry 
are  taking,  or  plan  to  take,  to  facilitate 
positive  adjustment  to  import 
competition; 

(4)  A  description  of  the  short-  and 
long-term  effects  that  implementation  of 
the  action  recommended  is  likely  to 
have  on  the  petitioning  domestic 
industry,  other  domestic  industries,  and 
consumers;  and 

(5)  A  description  of  the  short-  and 
long-term  effects  of  not  taking  the 
recommended  action  on  the  petitioning 
domestic  industry,  its  workers  and 
communities  where  production  facilities 
of  such  industry  are  located,  and  other 
domestic  industries. 

Subpart  B— Investigations  for  Relief 
from  Import  Competition 

§  206. 1 1    Applicability  of  subpart 

This  Subpart  B  applies  specifically  to 
investigations  under  section  202(b)  of 
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the  Trade  Act  For  olber  applicable 
ruka,  aee  Subpart  A  «rf  tti*  part  and  Part 
201a{tfaiaebq}la. 

S2(M.12   DeflnNiora  applicable  to 
Subparts. 

For  the  purpoeee  of  this  part,  the 
following  tenia  have  the  meanings 
hereby  assigned  to  them: 

(a)  Adfustiaent  pkm  means  a  plan  to 
facilitate  positive  adjustment  to  impivt 
competition  submitted  by  a  petitioner  to 
the  Commission  and  USTR  either  with 
the  petition  or  an  any  time  within  120 
days  after  the  date  of  filing  of  the 
petition. 

(b)  Commitment  means  commitments 
that  a  Brm  in  the  domestic  industry,  a 
certified  or  recognized  union  or  group  of 
workers  in  the  domestic  indnstry.  a  local 
community,  a  trade  association 
representing  the  domestic  industry,  or 
any  other  person  or  group  of  persons 
submits  to  the  Commission  regarding 
actions  such  persons  and  entities  intend 
to  take  to  facilitate  positive  adjustment 
to  import  competition; 

(c)  Critical  circumstances  mean  such 
circumstances  as  are  described  in 
section  202(b)(3)(B)  of  the  Trade  Act; 

(d)  Perishable  agricultural  product 
means  any  agricultiual  article,  including 
livestock,  for  vMxAi  the  USTR  considers 
action  to  be  appropriate  after  taking  into 
account  the  factors  set  forth  in  section 
202(d)(5)(A)  of  the  Trade  Act. 

§206.13   WhomayfilaapaMlon. 

(a)  In  general.  A  petition  under  this 
Subpart  B  may  be  filed  by  an  entity, 
including  a  trade  association,  finn, 
certified  or  recognized  union,  or  group  of 
workers,  that  is  refwesentative  of  a 
domestic  industry  producing  an  article 
like  or  directly  competitive  with  a 
foreign  article  that  is  allegedly  being 
imported  into  the  United  States  in  such 
increased  quantities  as  to  be  a 
substantial  cause  of  serious  injury,  or 
the  threat  thereof,  to  such  domestic 
industry. 

(b)  Reinvestigation  within  J  year. 
Except  for  good  cause  determined  by  the 
Conunission  to  exist,  no  investigation 
for  the  purposes  of  section  202  of  the 
Trade  Act  shall  be  made  with  respect  to 
the  same  subject  matter  as  a  previous 
investigation  under  this  section  unless  1 
year  has  elaped  since  the  Commission 
made  its  report  to  the  President  of  the 
results  of  such  previous  investigation. 

(c)  Perishable  agricultural  product 
An  entity  of  the  type  described  in  (a)  of 
this  section  that  represents  a  domestic 
industry  producing  a  perishable 
agricultural  product  may  petition  for 
provisional  relief  with  respect  to  such 
product  only  if  it  has  previously  filed  a 
request  with  USTR  for  the  monitoring  of 


imports  ol  that  pnMbel.  USTR  haa 
requested  that  die  Commiaaion  nonttor 

and.  investigate  imports  of  such  product, 
and  SQch  product  has  been  subject  to 
monitoring  by  the  Commission  for  not 
less  than  90  days  as  of  the  date  the 
allegation  of  injury  is  hichided  in  the 
petition. 

§  206.14    CwrtMfIs  0t  palMlon 

A  petitioa  imder  this  Subpart  B  riiall 
include  specific  information  in  mppfxX 
of  the  claim  that  an  article  is  being 
imported  into  dte  United  States  in  sudi 
increased  quantities  at  to  be  a 
substantial  cause  of  serious  injury,  or 
the  tftreat  ttiereof,  to  die  domestic 
industry  pioduuuig  an  article  like  or 
directly  conqietitive  with  the  imported 
article.  Such  petitian  shall  state  vdietfier 
critical  circtanstances  an  aDeged  and 
whedier  provisional  relief  is  sought 
because  the  imported  artide  is  a 
perishable  agricultural  product  In 
addition,  such  petition  shall,  to  the 
extent  practicable,  include  the  following 
infoimatiiHi: 

(a)  Product  description.  The  name  and 
description  of  the  imported  article 
concerned,  specifying  the  United  States 
tariff  provision  under  which  such  article 
is  classified  and  the  current  tariff 
treatment  thereof,  and  the  name  and 
description  of  the  like  or  directly 
competitive  domestic  article  concerned; 

(b)  Aepresefftotrrenem.  (1)  The  names 
and  adihesses  of  the  firms  represented 
in  the  petition  and/w  die  firms 
employing  or  previously  emplosring  the 
workers  r^jresented  in  the  petition  and 
the  locations  of  their  establishments  in 
which  the  domestic  article  is  produced; 
(2)  the  percentage  of  domestic 
production  of  the  like  or  directly 
competitive  domestic  article  that  such 
represented  firms  and/or  workers 
account  for  and  Hasis  for  claiming  that 
such  firms  and/or  woricers  are 
representative  of  an  industry;  and  (3)  the 
names  and  locations  of  all  other 
producers  of  the  domestic  article  known 
to  the  petitioner 

(c)  Import  data.  Import  data  for  at 
least  each  of  the  most  recent  5  full  years 
which  form  die  basis  of  the  claim  that 
the  article  concerned  is  being  imported 
in  increased  quantities,  eith«'  actual  or 
relative  to  domestic  production; 

(d)  Domestic  production  data.  Data  on 
total  U.S.  production  of  the  domestic 
article  for  each  full  year  for  which  data 
are  provided  pursuant  to  paragraph  (c) 
of  this  section: 

(e)  Data  showing  injury.  Quantitative 
data  indicating  the  nature  and  extent  of 
injury  to  die  domestic  industry 
concerned: 

(1)  With  respect  to  serious  injury,  data 
indicating: 


(i)  A  significant  idling  of  prodnctioa 
facilities  in  the  industry,  indnrting  data 
indicating  plant  rinsings  or  the 
underutil^tion  of  production  capacity; 

(ii)  The  inability  of  a  significant 
number  of  firms  to  carry  out  domestic 
productioa  operations  at  a  reasonable 
level  of  profit;  and 

(iii)  Significant  mMmployment  or 
underemployment  widiin  the  industry; 
and/or 

(2)  Widi  respect  to  the  threat  of 
serious  injury,  data  relating  to: 

(i)  A  dedine  in  sales  or  mark^  share, 
a  highffl  and  growing  inventory  (whether 
maintained  by  domestic  producers, 
importers,  wholesalers,  or  retailers),  and 
a  downward  trend  in  production,  profits, 
wages,  or  employment  (or  increasing 
underemployment); 

(ii)  The  extent  to  which  firms  in  the 
industry  are  unable  to  generate 
adequate  capital  to  finance  the 
modernization  of  their  domestic  plants 
and  equipment,  or  are  unable  to 
maintain  existing  levels  of  expenditures 
for  research  and  development;  and 

(iii)  The  extent  to  which  the  U.S. 
maiket  is  the  focal  point  for  the 
diversion  of  exports  of  the  artide 
concerned  by  reason  of  restraints  on 
exports  of  such  article  to,  or  on  imports 
of  such  artide  into,  third  country 
markets; 

(f)  Cause  of  injury.  An  enumeration 
and  description  of  the  causes  believed 
to  be  resulting  in  the  injury,  or  threat 
thereof,  described  imder  paragraph  (e) 
of  this  section,  and  a  statement 
regarding  the  extent  to  which  increased 
imports,  either  actual  or  relative  to 
domestic  production,  of  the  imported 
article  are  believed  to  be  such  a  cause, 
supported  by  pertinent  data; 

(g)  Relief  sought  and  purpose  thereof. 
A  statement  describing  the  import  reUef 
sought  induding  the  type,  amount,  and 
duration,  and  the  spedfic  purpKises 
therefor,  which  may  include  fadlitating 
the  orderly  transfer  of  resources  to  more 
productive  pursuits,  enhancing 
competitiveness,  or  other  means  of 
adjustment  to  new  conditions  of 
competition; 

(h)  Efforts  to  compete.  A  statement  on 
the  efforts  being  taken,  or  planned  to  be 
taken,  or  both,  by  firms  and  workers  in 
the  industry  to  make  a  positive 
adjustment  to  import  competition. 

§206.15    Industry  adlustment  plan  and 

CURNIlllll  Mills. 

(a)  Adjustment  plan.  A  petitioner  may 
submit  to  the  Commission,  either  with 
the  petitiOTi  or  at  any  time  within  120 
days  after  the  date  of  filing  of  the 
petition,  a  plan  to  fadlitate  positive 
adjustment  to  import  competition. 
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(b)  Commitments.  If  the  Commission 
makes  an  affirmative  injury 
determination,  any  Hrm  in  the  domestic 
industry,  certified  or  recognized  union  or 
group  of  workers  in  the  domestic 
industry,  local  community,  trade 
association  representing  the  domestic 
industry,  or  any  other  person  or  group  of 
persons  may.  individually,  submit  to  the 
Commission  commitments  regarding 
actions  such  persons  and  entities  intend 
to  take  to  facilitate  positive  adjustment 
to  import  competition. 

§  206.16    Time  for  determinations, 
reporting. 

(a)  In  general.  The  Commission  will 
make  its  determination  with  respect  to 
injury  within  120  days  after  the  date  on 
which  the  petition  is  filed,  the  request  or 
resolution  is  received,  or  the  motion  is 
adopted,  as  the  case  may  be.  except  that 
if  the  Commission  determines  before  the 
100th  day  that  the  investigation  is 
extraordinarily  complicated,  the 
Commission  will  make  its  determination 
within  150  days.  The  Commission  will 
make  its  report  to  the  President  at  the 
earliest  practicable  time,  but  not  later 
than  180  days  after  the  date  on  which 
the  petition  is  filed,  the  request  or 
resolution  is  received,  or  the  motion  is 
adopted,  as  the  case  may  be. 

(b)  Perishable  agricultural  product.  In 
the  case  of  a  request  in  a  petition  for 
provisional  relief  with  respect  to  a 
perishable  agricultural  product  that  has 
been  the  subject  of  monitoring  by  the 
Commission,  the  Conunission  will  report 
its  determination  and  any  finding  to  the 
President  not  later  than  21  days  after  the 
date  on  which  the  request  for 
provisional  relief  is  received. 

(c)  Critical  circumstances.  If 
petitioner  alleges  the  existence  of 
critical  circumstances  in  the  petition  or 
on  or  before  the  90th  day  after  the  day 
on  which  the  petition  was  filed,  the 
Commission  will  report  its 
determination  regarding  such  allegation 
and  any  finding  on  or  before  the  120th 
day  after  such  filing  date.  In  the  event 
petitioner  alleges  such  circumstances 
after  the  90th  day  and  on  or  before  the 
150th  day  after  such  filing  date,  the 
Commission  will  report  its 
determination  regarding  such  allegation 
and  any  finding  on  or  before  the  date  its 
report  is  submitted  to  the  President. 

§206.17    Pubiic  report 

Upon  making  a  report  to  the  President 
of  the  results  of  an  investigation  to 
which  the  Subpart  B  relates,  the 
Commission  will  make  such  report 
public  (with  the  exception  of 
information  which  the  Commission 
determines  to  be  confidential]  and  cause 


a  summary  thereof  to  be  published  in 
the  Federal  Register. 

Subpart  C— Investigations  for  Relief 
from  Market  Disruption 

S  206.21    Applicability  of  sut>part. 

This  Subpart  C  applies  specifically  to 
investigations  under  section  406(a]  of 
the  Trade  Act.  For  other  applicable 
rules,  see  Subpart  A  of  this  part  and  Part 
201  of  this  chapter. 

§206.22    Who  may  file  a  petition. 

A  petition  under  this  Subpart  C  may 
be  filed  by  an  entity,  including  a  trade 
association,  firm,  certified  or  recognized 
union,  or  group  of  workers,  that  is 
representative  of  a  domestic  industry 
producing  an  article  with  respect  to 
which  there  are  imports  of  a  like  or 
directly  competitive  article  which  is  the 
product  of  a  Communist  country,  which 
imports,  allegedly,  are  increasing 
rapidly,  either  absolutely  or  relative  to 
domestic  production,  so  as  to  be  a 
significant  cause  of  a  material  injury,  or 
the  threat  thereof,  to  such  domestic 
industry. 

§206.23    Contents  of  petition 

A  petition  under  this  Subpart  C  shall 
include  specific  information  in  support 
of  the  claim  that  imports  of  an  article 
the  product  of  a  Communist  country 
which  are  like  or  directly  competitive 
with  an  article  produced  by  a  domestic 
industry,  are  increasing  rapidly,  either 
absolutely  or  relative  to  domestic 
production,  so  as  to  be  a  significant 
cause  of  material  injury,  or  the  threat 
thereof,  to  such  domestic  industry.  In 
addition,  such  petition  shall,  to  the 
extent  practicable,  include  the  following 
information: 

(a)  Product  description.  The  name  and 
description  of  the  imported  article 
concerned,  specifying  the  United  States 
tariff  provision  under  which  such  article 
is  classified  and  the  current  tariff 
treatment  thereof,  and  the  name  and 
description  of  the  like  or  directly 
competitive  domestic  article  concerned; 

(b)  Representativeness.  (1)  The  names 
and  addresses  of  the  firms  represented 
in  the  petition  and/or  the  firms 
employing  or  previously  employing  the 
workers  represented  in  the  petition  and 
the  locations  of  their  establishments  in 
which  the  domestic  article  is  produced; 
(2)  the  percentage  of  domestic 
production  of  the  like  or  directly 
competitive  domestic  article  that  such 
represented  firms  and/or  workers 
account  for  and  the  basis  for  asserting 
that  petitioner  is  representative  of  an 
industry;  and  (3)  the  names  and 
locations  of  all  other  producers  of  the 
domestic  article  known  to  the  petitioner; 


(c)  Import  data.  Import  data  for  at 
least  each  of  the  most  recent  5  full  years 
which  form  the  basis  of  the  claim  that 
imports  from  a  Communist  country  of  an 
article  like  or  directly  competitive  with 
the  article  produced  by  the  domestic 
industry  concerned  are  increasing 
rapidly,  either  absolutely  or  relative  to 
domestic  production; 

(d)  Domestic  production  data.  Data  on 
total  U.S.  production  of  the  domestic 
article  for  each  full  year  for  which  data 
are  provided  pursuant  to  subsection  (c) 
of  this  section; 

(e)  Data  showing  injury.  Quantitative 
data  indicating  the  nature  and  extent  of 
injury  to  the  domestic  industry 
concerned: 

(1)  With  respect  to  material  injury, 
data  indicating: 

(i]  An  idling  of  production  facilities  in 
the  industry,  including  data  indicating 
plant  closings  or  the  underutilization  of 
production  capacity; 

(ii)  The  inability  of  a  number  of  firms 
to  carry  out  domestic  production 
operations  at  a  reasonable  level  of 
profit;  and 

(iii)  Unemployment  or 
underemployment  within  the  industry; 
and/or 

(2)  With  respect  to  the  threat  of 
material  injury,  data  relating  to: 

(i)  A  decline  in  sales  or  market  share, 
a  higher  and  growing  inventory  (whether 
maintained  by  domestic  producers, 
importers,  wholesalers,  or  retailers),  and 
a  downward  trend  in  production,  profits, 
wages,  or  employment  (or  increasing 
underemployment); 

(ii)  The  extent  to  which  firms  in  the 
industry  are  unable  to  generate 
adequate  capital  to  finance  the 
modernization  of  their  domestic  plants 
and  equipment,  or  are  unable  to 
maintain  existing  levels  of  expenditures 
for  research  and  development:  and 

(iii)  The  extent  to  which  the  U.S. 
market  is  the  focal  point  for  the 
diversion  of  exports  of  the  article 
concerned  by  reason  of  restraints  on 
exports  of  such  article  to.  or  on  imports 
of  such  article  into,  third  country 
markets; 

(f)  Cause  of  injury.  An  enumeration 
and  description  of  the  causes  believed 
to  be  resulting  in  the  material  injury,  or 
threat  thereof,  described  in  paragraph 
(e)  of  this  section;  information  relating 
to  the  effect  of  imports  of  the  subject 
merchandise  on  prices  in  the  United 
States  for  like  or  directly  competitive 
articles;  evidence  of  disruptive  pricing 
practices,  or  other  efforts  to  unfairly 
manage  trade  patterns;  and  a  statement 
regarding  the  extent  to  which  increased 
imports,  either  actual  or  relative  to 
domestic  production,  of  the  imported 
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article  are  believed  to  be  such  a  cause, 
supported  by  pertinent  data; 

(g)  Relief  sought  and  purpose  thereof. 
A  statement  describing  the  import  relief 
sought. 

§  206^4    Time  for  reporting. 

The  Commission  will  make  its  report 
to  the  President  at  the  earliest  practical 
time,  but  not  later  than  3  months  after 
the  date  on  which  the  petition  is  filed, 
the  request  or  resolution  is  received,  or 
the  motion  is  adopted,  as  the  case  may 
be. 

§  206.25    Public  report 

Upon  making  a  report  to  the  President 
of  the  results  of  an  investigation  to 
which  the  Subpart  C  relates,  the 
Commission  will  make  such  report 
public  (with  the  exception  of 
information  which  the  Commission 
determines  to  be  confidential)  and  cause 
a  summary  thereof  to  be  published  in 
the  Federal  Register. 

Subpart  D— Monitoring;  Advice  As  to 
Effect  of  Extension,  Reduction, 
■Modification,  or  Termination  of  Relief 
Action 

§  206.31    ApplicaMllty  of  subpart 

This  Subpart  D  applies  specifically  to 
investigations  under  section  204  of  the 
Trade  Act.  For  other  applicable  rules, 
see  Subpart  A  of  this  part  and  Part  201 
of  this  chapter. 

§206.32    INonitoring. 

(a)  In  general.  As  long  as  any  import 
rehef  imposed  by  the  President  pursuant 
to  section  203  of  the  Trade  Act  remains 
in  effect,  the  Commission  will  monitor 
developments  with  respect  to  the 
domestic  industry,  including  the 
progress  and  specific  efforts  made  by 
workers  and  firms  in  the  industry  to 
make  a  positive  adjustment  to  import 
competition. 

[b)  Biannual  reports.  The  Commission 
will  submit  a  report  on  the  results  of  the 
monitoring  to  the  President  and  the 
Congress  not  later  than  (1)  the  2nd 
anniversary  of  the  day  on  which  the 
action  under  section  203  of  the  Trade 
Act  first  took  effect,  and  (2)  the  last  day 
of  each  2-year  period  occurring  after 
such  first  report.  In  the  course  of 
preparing  each  such  report,  the 
Commission  will  hold  a  hearing  at 
which  interested  persons  will  be  given  a 
reasonable  opportunity  to  be  present,  to 
produce  evidence,  and  to  be  heard. 

§  206.33    Investigations  to  advise  the 
President  as  to  the  probable  economic 
effect  of  extension,  reduction,  modification, 
or  termination  of  action. 

Upon  the  request  of  the  President,  the 
Commission  will  conduct  an 


investigation  for  the  purpose  of 
gathering  information  in  order  that  it 
might  advise  the  President  of  its 
judgment  as  to  the  probable  economic 
effect  on  the  industry  concerned  of  any 
extension,  reduction,  modification,  or 
termination  of  the  action  taken  under 
section  203  which  is  under 
consideration. 

§  206.34    Investigations  to  evaluate  the 
eff ectivertess  of  relief. 

(a)  Investigation.  After  any  action 
taken  under  section  203  has  terminated, 
the  Commission  will  conduct  an 
investigation  for  the  purpose  of 
evaluating  the  effectiveness  of  the  relief 
action  in  facilitating  positive  adjustment 
by  the  domestic  industry  to  import 
competition,  consistent  with  the  reasons 
set  out  by  the  President  in  the  report 
submitted  to  the  Congress  under  section 
203(b). 

(b)  Hearing.  In  the  course  of  such 
investigation,  the  Commission  will  hold 
a  hearing  at  which  interested  persons 
will  be  given  an  opportunity  to  be 
present,  to  produce  evidence,  and  to  be 
heard. 

(c)  Time  for  reporting.  The 
Commission  will  submit  its  report  to  the 
President  and  to  the  Congress  by  no 
later  than  the  180th  day  after  the  day  on 
which  the  action  terminated. 

By  order  of  the  Commission. 

Issued  August  24, 1988. 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc.  88-19634  Filed  8-26-88;  8:45  am) 
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19  CFR  Part  207 

Investigations  of  Whether  Injury  to 
Domestic  Industries  Results  from 
imports  Sold  at  Less  Than  Fair  Value 
or  from  Subsidized  Exports  to  the 
United  States 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Interim  rules  and  request  for 

comments. 


SUMMARY:  The  Commission  is  amending 
Part  207  on  an  interim  basis  to  conform 
with  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  which 
became  effective  on  August  23, 1988. 

The  amendments  to  Part  207  provide, 
in  particular,  for  certification  by 
submitters  of  factual  information  that 
such  information  is  accurate:  changes  in 
the  procedure  for  release  of  business 
proprietary  (formerly  confidential 
business)  information  under 
administrative  protective  order; 
strengthening  sanctions  for  breach  of 


protective  order;  more  detailed  filing  of 
critical  circumstances  allegations; 
deletion  of  provisions  incompatible  with 
the  new  law;  and  procedures  in 
proceedings  for  the  establishment  of 
short  life  cycle  product  categories. 

DATES:  The  interim  rules  are  effective  on 
August  23, 1988.  Comments  on  the 
interim  rules  will  be  considered  if 
received  on  or  before  October  28. 1988. 

ADDRESSES:  A  signed  original  and  14 
copies  of  each  set  of  comments,  along 
with  a  cover  letter  addressed  to  Kenneth 
R.  Mason.  Secretary,  should  be  sent  to 
the  U.S.  International  Trade 
Commission,  500  E  Street  SW..  Room 
112.  Washington,  DC  20436. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  R.  Bardos,  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-252- 
1102. 

SUPPLEMENTARY  INFORMATION:  Section 
335  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1335)  authorizes  the  Commission  to 
adopt  such  reasonable  procedures  and 
rules  and  regulations  as  it  deems 
necessary  to  carry  out  its  functions  and 
duties. 

On  August  23. 1988.  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
("the  1988  Act")  became  effective.  This 
new  trade  legislation  contains 
provisions  which,  inter  alia,  amend  Title 
VII  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1671  et  seq.).  The  Commission's  rules 
concerning  Title  VII  practice  and 
procedure  need  to  be  amended  to 
conform  to  the  new  legislation.  The  1988 
Act,  inter  alia,  also  amends  other  parts 
of  the  Tariff  Act  of  1930  and  the  import 
relief  and  market  disruption  provisions 
of  the  Trade  Act  of  1974  (19  U.S.C.  2251. 
2436).  Interim  rules  amending  Parts  206, 
210,  and  211  of  19  CFR,  Chapter  II  to 
reflect  the  amendments  to  those 
provisions  are  being  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Commission  rules  to  implement  new 
legislation  ordinarily  are  promulgated  in 
accordance  with  the  rule  making 
provisions  of  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.].  (APA).  which  entails  the 
following  steps:  (1)  Publication  of  a 
notice  of  proposed  rule  making:  (2) 
solicitation  of  public  comment  on  the 
proposed  rules;  (3)  Commission  review 
of  such  comments  prior  to  developing 
final  rules;  and  (4)  publication  of  the 
final  rules  thirty  days  prior  to  their 
effective  date.  See  5  U.S.C.  553.  That 
procedure  could  not  be  utilized  in  this 
instance  because  the  new  legislation 
became  effective  upon  enactment,  and  it 
was  not  possible  to  complete  the 


procedure  prior  to  the  effective  date  of 
the  new  legislation. 

The  Commission  thus  detefmined  to 
adopt  interim  rules  that  wffl  go  into 
effect  when  the  new  legislation  is 
enacted  and  will  remain  in  eflect  until 
the  Commission  can  adopt  final  rules 
promulgated  in  accordance  with  the 
usual  notice,  comment,  and  advaixs 
publication  procedure. 

The  Commission's  authority  to  adopt 
interim  rules  without  following  all  steps 
listed  in  section  553  of  the  APA  ia 
derived  from  two  sources:  (1)  Section 
335  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1335)  and  (2)  provisions  of  section  553  of 
the  APA  which  allow  an  agency  to 
dispense  with  various  steps  in  the 
prescribed  rule  making  procedure  under 
certain  ciramistances. 

Section  335  of  the  Tariff  Act  of  1930 
authorizes  the  Commission  "to  adopt 
reasonable  procedures  and  rules  and 
regulations  as  it  deems  necessary  to 
carry  out  its  functions  and  dutiea."  19 
U.S.a  1335.  The  Conmisaion 
determined  that  the  need  for  interim 
rules  is  dear  in  this  inrtance  The 
Commission  noted  that  the  new 
legislation  alters  Title  VII  practice  and 
procedure  in  in^Mrtamt  respects  and  that 
some  existing  Coraoiiasion  rules  woeld 
be  in  conflict  with  the  new  iegialation. 
The  Conunisaion  found  that  rule  making 
was  essential  for  the  orderly 
administration  of  Title  VII  as  amended 
by  the  new  legislation.  Purthennore, 
since  the  legislation  became  effective 
immediately  upon  enactment,  the 
Commission  concluded  that  it  was 
imperative  that  implementing  rules  be  in 
place  on  the  enactment  date  ol  the  new 
statute. 

The  Commission  noted  that  an  agency 
may  dispense  with  publication  of  a 
notice  of  proposed  rule  making  when  the 
following  circumstances  exist:  (1)  The 
proposed  rules  are  interpretive  rules, 
general  statements  of  policy,  or  ruks  of 
agency  organization,  procedure  or 
practice;  or  (2)  the  agency  for  good 
cause  Hnds  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  and  that  finding  (and  the 
reasons  therefor)  are  incorporated  into 
the  rules  adopted  by  the  agency.  5 
U.S.C.  553(b).  An  agency  may  also 
dispense  with  the  publication  of  a  notice 
of  final  rules  thirty  days  prior  to  their 
effective  date  if  (1)  the  rules  are 
interpretive  rules  or  statements  of  policy 
or  (2)  the  agency  finds  that  "good  cause'* 
exists  for  not  meeting  the  advance 
publication  requirement  and  that  finding 
is  published  along  with  the  rule.  5  U.S.C. 
553(d)(3). 

In  this  instance,  the  Commission 
determined  that  the  requisite 


circumstances  existed  for  dispensing 
with  the  notice,  comment,  and  advance 
publication  procedure  that  ordinarily 
precedes  the  adoption  of  Commission 
rules.  For  purposes  of  invoking  the 
section  553(b)  exemption  from 
pubhshing  a  notice  of  proposed  rule 
making  which  soKcits  pubKc  comment, 
the  Commission  found  that  fl)  the 
interim  rales  are  "agency  rulea  of 
procedure  or  practice";  uid  (2)  MDoe  the 
new  legislation  would  become  effective 
upon  enactment,  it  clearly  would  be 
"impracticable"  for  the  fjimmia^inn  to 
comply  with  the  usual  notice,  ccounent, 
and  advance  publication  proceduve.  This 
Commission  found  that  it  could  not 
predict  when  or  if  the  new  lagfalati^m 
would  pass  and  therefore  could  not 
predict  the  effective  date.  For  the 
purpose  of  invoking  the  section  553(d)i3) 
exemption  from  publishing  advance 
notice  of  the  interim  rulea  thirty  days 
prior  to  their  effective  date,  the 
Coramisaion  found  that  the  fact  that  the 
new  legislation  was  effective  upon 
eoactment  nude  such  advance 
publication  impossible  and  constituted 
"good  cause"  for  the  Commisskw  not  to 
ooapty  with  that  requirenoU. 

The  Commission  reco^xea  that 
interim  regulations  should  not  respond 
to  anything  more  than  the  exigencies 
created  by  the  new  legislation  and 
expects  that  the  more  comprehensive 
fmal  rules  to  follow  will  emerge  as  a 
result  of  the  Congressionally-mandated 
policy  of  affording  public  participation 
in  the  rule  making  process. '  Having 
been  promulgated  in  response  to 
exigencies  created  by  the  new 
legislation,  each  interim  rule  accordingly 
comes  under  one  or  more  of  the 
following  categories;  (1)  Revision  of  a 
pre-existing  rule  that  conflicted  with  the 
new  legislation:  (2)  a  technical 
amendment  to  make  a  pre-existing  rule 
conform  to  the  language  or  subsection 
designations  of  the  new  legislation;  (3)  a 
cross-reference  to  an  interim  rule  which 
was  added  to  an  otherwise  unamer>ded 
pre-existing  rule  to  achieve  intra-Part 
consistency  and  to  avoid  confusion 
about  how  the  unamended  provisions  of 
the  rule  are  to  be  appHed  in  light  of  the 
interim  rule  provisi<Mis  concerning  the 
same  subject  matter  (4)  reorganisation 
or  rewording  of  a  pre-existing  rule  to 
avoid  confusion  about  how  the  rule  is  to 
be  applied  in  light  of  the  new  legMlation; 
or  (5)  a  new  rule  covering  a  ntatter 
provided  for  in  the  new  legislation  but 


'  See  American  Federation  of  Government 
Employees.  AFl^-CK)  v.  Btocfc,  «6B  F.2d  1153,  n57- 
nS8  (DC.  Cir.  19B1).  See  Wso  Uui  tut  Slain  «. 
Gamer.  767  FJ2i)  104. 120  (5tK  Cir.  1S8&)  (<)«o(Hi8 
Ametican  Federation  of  Government  Employees. 
AFL-aO  V.  Block). 


not  covered  by  a  pre-existing  rule.  More 
comprehensive  final  mles  w^  be  issaed 
at  a  later  date  in  accordance  with  the 
usual  notice,  public  comment  and 
advance  publication  procedure. 

The  Commission  baa  detenained  that 
these  ameadments  do  not  constitute  a 
m^ya  rule  for  the  purposes  of  Executive 
Order  12291  (46  FR 13193.  February  17. 
1981)  because  they  do  not  aieet  the 
criteria  described  in  section  1(b)  of  the 
EO.  Moreover,  the  amendments,  as 
interim  rules,  are  not  subject  to  the  filing 
requirement  of  section  3(c)(3)  of  the  EO. 

Explanation  of  the  Interim  Amendments 
to  19  CFR  Part  207 

The  amendments  set  forth  below  are 
intended  to  reflect  changes  in  the  law 
effected  by  the  1988  Act. 

Section  207.2  is  amended  to  remove 
paragraph  (h)  which  definea  the  term 
"interested  party."  Because  the  statute 
as  amended  defines  the  tem  and  the 
definition  in  §  207.2(h)  does  not  conform 
to  the  statute,  paragraph  (h)  t«  rraMnred 
as  unnecessary  and  obsolete.  Para^aph 
(iX  which  defines  the  term  "record**,  ia 
redesignated  paragraph  (h)  acconftngly. 

Section  207.3  is  amended  to  require 
that  any  interested  party  submitting 
factual  information  and  any  person 
submitting  a  response  to  a  Commission 
questionnaire  must  certify  that  such 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge. 
This  change  implements  a  provision  in 
the  1988  Act  and  applies  only  to 
investigations  instituted  after  the 
effective  date  of  the  1988  Act. 

Section  2077  is  amended  to  modify 
the  procedure  for  obtaining  coondentia) 
business  information,  now  termed 
business  proprietary  information,  under 
administrative  protective  orders.  The 
amended  rule  applies  to  all 
investigations  instituted  after  the 
effective  date  of  the  1988  Act  In  the 
case  of  an  investigation  in  winch  the 
preliminary  phase  was  instituted  before 
the  effective  date  but  the  final  phase  is 
instituted  after  the  effective  date, 
business  proprietary  information 
received  by  the  Commission  during  the 
prelimianry  phase  wilt  not  be  disclosed 
under  protective  order,  except  if  such 
information  is  separately  gathered  by 
the  Commission  in  the  final  phase. 
Sanctions  for  breach  of  protective  order 
are  strengthened  by  adding  the 
sanctions  of  (1)  public  rel^se  of  the 
business  proprietary  information 
submitted  by  the  breaching  party,  and 
(2)  denial  of  access  to  business 
proprietary  information  in  the  current 
and  future  investigations.  The  added 
sanctions  are  necessitated  by  the 
provision  in  the  1988  Act  for  access  to 
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business  proprietary  information  by 
interested  parties  not  represented  by 
counsel. 

Section  207.10  is  amended  to  add  a 
provision  requiring  that  allegations  of 
critical  circumstances  made  after  the 
date  of  institution  of  the  Commission's 
fmal  investigation  be  made  in  more 
detail  than  allegations  made  earlier. 
This  change  is  made  to  permit  sufficient 
time  for  the  Commission  to  make  the 
complex  critical  circumstances 
determination  required  by  the  1988  Act. 

Sections  207.28  and  207.27  are 
removed,  as  is  the  reference  to  §  207.26 
in  §  207.11.  This  change  is  made  because 
the  1988  Act  makes  signiHcant  changes 
in  the  factors  which  the  Commission 
must  consider  in  making  determinations, 
thus  rendering  SS  207.26  and  207.27 
incompatible  with  current  law. 

A  new  S  207.26  is  added  to  provide  for 
procedure  in  proceedings  to  establish  a 
short  life  cycle  product  category.  Such 
procedure  is  needed  because  of  a 
provision  for  such  proceedings  in  the 
1988  act. 

List  of  Subjects  in  19  CFR  Part  207 

Administrative  practice  and 
procedure,  Investigations,  Imports. 

19  CFR  Chapter  II,  Part  207  is 
amended  as  set  forth  below: 


PART  207— I  AMENDED] 

1.  The  authority  citation  for  Part  207  is 
revised  to  read  as  follows: 

Authority:  Sees.  303,  332,  and  701-779  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1303, 1332. 1335, 
1671-1677h);  sec.  603  of  the  Trade  Act  of  1974 
(19  U.S.C.  2582):  sees.  3, 102-107, 1001,  and 
1002  of  the  Trade  Agreements  Act  of  1979; 
and  sees.  1311-1337  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988. 

§207.2    [Amended] 

2.  Section  207.2  is  amended  to  remove 
paragraph  (h),  and  redesignate 
paragraph  (i)  as  paragraph  (h). 

3.  Section  207.3  is  revised  to  read  as 
follows: 

§  207.3    Certification  and  service  of 
documents. 

Any  person  submitting  factual 
information  on  behalf  of  the  petitioner 
or  any  other  interested  party  for 
inclusion  in  the  record,  and  any  person 
submitting  a  response  to  a  Commission 
questionnaire,  must  certify  that  such 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge. 
Any  party  submitting  a  document  for 
inclusion  in  the  record  of  the 
investigation  shall,  in  addition  to 
complying  with  §201.8  of  this 
chapter,  serve  a  copy  of  each  such 
document  on  all  other  parties  to  the 
investigation  in  the  manner  prescribed 


in  S  201.16  of  this  chapter.  Failure  to 
comply  with  the  requirements  of  this 
rule  may  result  in  removal  from  status 
as  a  party.  The  Commission  shall  make 
available  to  all  parties  to  the 
investigation  a  copy  of  each  document, 
except  transcripts  of  conferences  and 
hearings  and  responses  to  requests 
under  §  201.6(b)  (confidential  business 
information)  of  this  Chapter  and  §  207.7 
(documents  under  protective  order), 
placed  in  the  record  of  the  investigation 
by  the  Commission. 

4.  Section  207.7  is  amended  by 
revising  paragraphs  (a),  (b),  (d).  and  (e), 
and  adding  paragraphs  (f),  (g),  and  (h)  to 
read  as  follows: 

§  207.7    Limited  disclosure  of  certain 
confidential  Information  under  a  protective 
order. 

(a)  (1)  Disclosure  Upon  receipt  of  a 
timely  application  filed  by  an  authorized 
applicant  which  (1)  describes  in  general 
terms  the  information  requested,  and  (ii) 
sets  forth  the  reasons  for  the  request 
[e.g.,  all  business  proprietary 
information  properly  disclosed  pursuant 
to  this  section  for  the  purpose  of 
representing  an  interested  party  in 
proceedings  pending  before  the 
Commission)  the  Secretary  will  make 
available  all  business  proprietary 
information  contained  in  Commission 
memoranda  and  reports  and  in  written 
submissions  filed  with  the  Commission 
at  any  time  during  the  investigation 
(except  privileged  information, 
classified  information,  and  specific 
information  of  a  type  which  there  is  a 
clear  and  compelling  need  to  withhold 
from  disclosure,  e.g.,  trade  secrets)  to 
the  authorized  applicant  under  a 
protective  order  described  in  paragraph 
(b)  of  this  section.  The  term  "business 
proprietary  information"  as  used  in  this 
section  has  the  same  meaning  as  the 
term  "confidential  business 
information"  as  defined  in  section  201  6 
of  this  Chapter. 

(2)  Application  An  application  under 
paragraph  (a)(1)  of  this  section  must  be 
made  by  an  authorized  applicant  on  a 
form  adopted  by  the  Secretary  or  by 
certification  that  the  authorized 
applicant  agrees  to  be  bound  by  the 
terms  of  the  protective  order  entered 
pursuant  to  paragraph  (b)  of  this  section. 
An  application  must  be  made  no  later 
than  the  time  that  an  entry  of 
appearance  is  made  pursuant  to  §  201.11 
of  this  chapter. 

(3)  Authorized  applicant  Only  an 
authorized  applicant  may  file  an 
application  under  this  subsection.  An 
authorized  applicant  is: 

(i)  An  attorney,  excepting  in-house 
corporate  counsel,  for  an  interested 


party  which  is  a  party  to  the 
investigation. 

(ii)  An  in-house  corporate  attorney  for 
an  interested  party  which  is  a  party  to 
the  investigation,  if  the  attorney  is  not 
involved  in  competitive  decisionmaking 
as  defined  in  U.S.  Steel  Corp.  v.  United 
States,  703  F.2d  1465  (Fed.  Cir.  1984). 

(iii)  A  consultant  or  expert  under  the 
direction  and  control  of  a  person  under 
paragraph  (a)(3)(i)  or  (ii)  of  this  section. 

(iv)  A  consultant  or  expert  who 
appears  regularly  before  the 
Commission. 

(v)  An  interested  party  which  is  a 
party  to  the  investigation,  if  such 
interested  party  is  not  represented  by 
counsel. 

A  person  under  paragraph  (a)(3)(iv)  or 
(v)  of  this  section  will  be  given  access  to 
the  business  proprietary  information  in 
the  record  under  such  terms  and 
conditions  as  required  to  assure  its  use 
is  limited  to  the  current  investigation 
and  that  the  recipient  is  not  involved  in 
competitive  decisionmaking  as  defined 
in  U.S.  Steel  Corp.  v.  United  States, 
supra. 

(4)  Forms  and  determinations.  The 
Secretary  may  adopt,  from  time  to  time, 
forms  for  submitting  requests  for 
disclosure  pursuant  to  a  protective  order 
incorporating  the  terms  of  this  rule.  The 
Secretary  shall  determine  whether  the 
requirements  for  release  of  information 
under  this  rule  have  been  satisfied.  This 
determination  will  be  made  concerning 
specific  business  proprietary 
information  as  expeditiously  as  possible 
but  in  no  event  later  than  fourteen  (14) 
days  from  the  filing  of  the  information, 
or  seven  (7)  days  in  a  preliminary 
investigation,  except  if  the  submitter  of 
the  information  objects  to  its  release  or 
the  information  is  unusually  voluminous 
or  complex,  in  which  case  the 
determination  will  be  made  within  thirty 
(30)  days  from  the  filing  of  the 
information,  or  ten  (10)  days  in  a 
preliminary  investigation.  The  Secretary 
shall  establish  a  list  of  parties  whose 
applications  have  been  granted.  The 
Secretary's  determination  shall  be  final 
for  purposes  of  review  by  the  U.S.  Court 
of  International  Trade  under  section 
777(c)(2)  of  the  Act.  Should  the 
Secretary  determine  pursuant  to  this 
section  that  materials  sought  to  be 
protected  from  public  disclosure  by  an 
interested  person  do  not  constitute 
business  proprietary  information  or 
were  not  required  to  be  served  under 
paragraph  (f)  of  this  section,  then  the 
Secretary  shall,  upon  request,  issue  an 
order  on  behalf  of  the  Commission 
requiring  the  return  of  all  copies  of  such 
materials  served  in  accordance  with 
paragraph  (f). 
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(b)  Protective  order.  TTie  protective 
order  under  which  informa^on  is  nrade 
available  to  the  aathorixed  appKcant 
shall  require  him  to  sabrait  to  Ae 
Secretary  a  personal  sworn  statement 
that,  in  addttion  to  SQch  other  conditions 
as  the  Secretary  may  require,  he  will: 

(1)  Not  dhrulge  any  of  tfie  itrfomstion 
so  obtained  md  not  otkerwne  available 
to  hin,  to  any  person  other  tfisn 

(i)  Personnel  ol  the  Cmwission 
concemed  with  the  proceeding, 

(ii)  The  pcrsoD  or  agency  bma  wlMm 
the  information  was  obtained, 

(iii)  Ab  attorney,  exceptiBg  ia-bo«ie 
counsel  invotved  in  ctuBpetithw 
dedskm  ■sking,  enployed  on  bcbatf  of 
the  party  requesting  the  disclosure,  and 
who  has  furni^Md  a  similar  statement, 
or 

(iv)  Consuhants  and  other  expats 
under  tin  eontral  ol  tiie  autkohzed 
applicant  and  those  persona 
indepoideBtty  cmtracted  widu  or 
employed  or  super  vissd  by,  tbe 
authocixed  appMcant  having  a  need 
thereof  in  coiiBeetiaa  wi&  tbe 
proceeding  and  who  have  furnished  a 
similar  stntemtnt; 

(^  Use  suck  iafonsation  adely  for  dw 
purposes  of  the  CimaiJastoa  praeeediBg 
then  ia  progress  or  for  iadkaal  or 
rosimisaien  reriir  thereofc 

(a)  Not  coaaah  with  any  peraon  not 
described  in  paragr^  (b)(1)  (tit)  or  {n) 
of  this  sectioB  ooncenBig  such  bssiness 
{Hoprwtary  i^ormation  withoat  first 
having  received  die  written  conaent  erf 
the  Secretary  and  the  attorney  of  the 
party  from  iriiam  such  business 
proprietary  information  was  obtained: 

(4)  Not  copy  or  otherwise  reproduce 
any  busmess  proprietary  matnial 
obtained  under  the  prtrtective  order 
except  in  accordance  with  procedures  to 
be  established  by  tbe  Secretary;  and 

(5)  Report  promptly  to  tbe  Secretary 
any  breach  of  the  protective  Cffder. 

(d)  Sanctions  for  breach  of  protective 
order.  The  sworn  statement  referred  to 
in  paragraph  (b)  of  this  section  shall 
include  an  acknowledgment  by  tbe 
person  providing  it  that  breach  tberecrf 
may  subject  to  being  barred  from 
practice  in  any  capacity  before  the 
Commission: 

(1)  The  person  submitting  the 
statement,  and 

(2)  Such  person's  partners,  associates, 
employer,  and  employees, 

for  up  to  seven  years  following 
publication  of  a  determination  that  the 
order  has  been  breached.  Any  breach  of 
a  protective  order  may  be  referred  to  the 
United  States  Attorney.  In  the  case  of  an 
attorney,  accountant,  or  other 
professional,  such  breach  also  may  be 


referred  to  the  ethics  panel  of  die 
appropriate  professional  association. 
The  offender  and  the  party  he 
represents  shall  be  subject  to  such  other 
administrative  sanctions  as  the 
Commission  determines  to  be 
appropriate,  inchiding  pabife  release  of 
or  strfting  from  the  record  any 
information  or  briefs  sabmrtted  by,  or  on 
behalf  of,  the  offender  or  die  party 
represented  by  the  offender,  and  dental 
of  fui  tnei  access  to  business  proprietary 
information  in  the  current  or  «iy  fotore 
proceedings  before  tbe  ConmtssioB. 

(e)  Sanction  proaethre.  The 
ConmissioB  ^aail  detefntme  whedier 
any  person  has  violated  a  protective 
order,  aod  may  imp^^ft  sanctioBs  in 
a<xnrdanre  vntb  p^— fl^^pfr  (d)  of  this 
section.  Any  person  against  whom  a 
sanction  is  proposed  to  be  apfilied  shall 
be  afforded  a  reasonable  opportunity  to 
be  heard  before  the  determination  is 
made. 

(fl  Service.  Any  party  filing  written 
submissions  which  inrlnrfp  business 
proprietary  information  to  the 
Commission  rturing  an  investigatioa 
shall  at  the  same  timn  serve  complete 
copies  of  such  submisaiona  upon  aU 
authorized  applicants  appearing  on  the 
list  established  by  the  Secretary 
pursuant  to  paragraph  (aK3]  of  this 
section.  Such  submissions  must  be 
acconyanied  by  a  certificate  of  service. 
Business  proprietary  information  in  such 
submissions  must  be  dearly  marked  as 
such  w^en  submitted,  and  auiat  be 
segregated  from  other  siaterial  being 
sidmiitted. 

(g)  Opportunity  to  comment  Parties 
which  obtain  disclosure  of  business 
proprietary  information  pursuant  to  this 
section  may  comment  on  such 
information  in  their  prehearing  and 
posthearing  briefs,  and  in  their 
postconference  briefs  in  a  preliminary 
investigation.  They  may  also  file 
additional  written  comments  on  sucb 
information  no  later  than  five  (5) 
calendar  days  after  the  deadline  for 
posthearing  briefs  in  a  final 
investigation,  or  three  (3)  calendar  days 
after  the  deadline  for  postconference 
briefs  in  a  preliminary  investigation. 
Such  additional  comments  must  be 
limited  to  comments  on  business 
proprietary  information  received  in  or 
after  the  posthearing  briefs,  or  in  or  after 
the  (lostconference  briefs  in  a 
preliminary  investigation.  Additional 
comments  which  do  not  comply  with  the 
requirements  of  this  paragraph  may  be 
stricken  from  the  record.  Tlie  time 
periods  set  out  in  this  paragraph  are  not 
subject  to  S  201.6(a)  of  this  chapter  in 
that  intermediate  Saturdays,  Sundays, 
and  Federal  legal  holidays  shall  be  not 


exclnded  frtmn  the  compulation  of  sucb 
time  periods. 

(h\  Applicability.  This  section  apphes 
to  investigations  instituted  after  the 
elective  date  of  the  Omnibus  TVade  and 
Competitiveness  Act  of  t988. 

5.  SecUon  207.10  is  «mgnA»t  to  revise 
paragraph  fb)  and  add  a  new  paragraph 
(c)  as  fioillows: 

S207.1O    FWntofpsWISH  wNtMlw 
Commissien. 


(b)  Service  of  the  petitiaa.  A  copy  of 
the  petition,  or  a  version  thereof 
omitting  business  proprietary 
information.  shaD  be  served  by 
petitioner  on  those  persons  enumerated 
in  19  CFR  353.3Q(aK6)  and  (aKll)  or  in 
19  CFR  355.Z6(aK0)  and  (a)(10k  as 
appropriate.  A  copy  of  the  petition 
including  all  business  proprietary 
information  shall  be  served  by  petitioiter 
on  those  persons  enumerated  on  the  list 
established  by  the  Secretary  pursuant  to 
§  207.7{a)f3).  Such  service  shall  be 
attested  by  a  certificate  of  service  as 
required  in  9  201.ia(c). 

(c)  When  not  made  in  tbe  petition,  any 
allegatioas  of  critical  orcumstttaees 
under  section  703  or  733  of  the  Act  shall 
be  made  in  an  amendment  to  the 
petition  and  shall  be  filed  as  early  as 
possible.  If  filed  after  tbe  date  of 
institution  of  the  Commission's  final 
investigation,  tbe  attegation  shall 
contain  infonnatioa  reasoMably 
available  to  petitioner  conoeming  the 
factors  enuBoerated  in  seetionB 
705(b)(4)(A)  and  735(b)(4)(A)  of  die  Act 

§2^.26    [Removed 

§207.27    [Ramowed) 

§207.11    [Amended] 

a.  Section  207.26.  §  207.27,  and  tbe 
second  sentence  of  §  207.11  are 
removed. 

7.  A  new  §  207.28  is  added  to  reed  as 
follows: 


§207.2t   ShertMecydsi 

(a)  An  eligible  domestic  entity  may 
file  a  petition  to  estabhsh  a  product 
category  for  short  life  cycle  merchandise 
which  has  been  the  subject  of  two  or 
more  affirmative  dumping 
determinations.  The  Commission  shall 
within  thirty  (30)  days  of  the  filing  of  tbe 
petition  determine  its  sufficiency.  If  the 
petition  is  found  to  be  sufficient,  the 
Commission  shall  institute  a  proceeding 
to  establish  a  product  category  and 
publish  a  notice  of  institution  in  the 
Federal  Register.  Upon  request  of  an 
interested  person  fijed  within  fifteen  (15) 
days  after  publication  of  the  notice  of 
institution,  the  Commission  will  conduct 
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a  hearing  which  shall  be  bvnscribed. 
The  Ckjmmission's  determination 
concerning  the  scope  of  the  product 
category  into  which  to  clasaify  the  short 
life  cycle  merchandise  identified  by  the 
petition  shall  be  issoed  no  later  than 
ninety  (90)  days  after  the  filing  of  the 
petition. 

(b)  The  Commission  may  on  its  own 
initiative  and  at  any  time  modify  the 
scope  of  a  product  category  estabhshed 
in  a  proceeding  pursuant  to  paragraph 
(a)  of  this  section.  Ninety  (90)  days  prior 
to  such  modification,  the  Commission 
shall  publish  a  notice  of  proposed 
modification  in  the  Federal  Register. 
Upon  request  of  an  interested  party  filed 
within  proposed  modification  in  the 
Federal  Register.  Upon  request  of  an 
interested  party  filed  within  fifteen  (15) 
days  after  pubRcatioit  of  the  notice  of 
proposed  nodffication,  the  CoHmiission 
will  ccmduct  a  hearing  which  shall  be 
transcribed.  Written  submissions 
concerning  the  proposed  modification 
will  be  accepted  if  filed  no  later  than 
sixty  (60)  days  after  publication  of  the 
notice  of  proposed  modification. 

By  order  of  the  Commission 

Issued:  Augast  24. 198& 
Kenneth  R.  Mason. 
Secretary. 

[FR  Doc.  88-19637  Filed  8-28-86;  8:45  am] 
Ban— coot  7«ao  «  m 


19  CFR  Parts  210  and  211 

Interim  Rules  Governing 
Investigations  and  Enforcement 
Procedures  Pertaining  to  Unfair 
Practices  In  Import  Trade 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Interim  rules  and  request  for 
comments. 

summary:  The  Commission  has  revised 
19  era  Parts  210  and  211  on  an  interim 
basis  to  implement  certain  provisions  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  which 
became  effective  on  August  23, 1988. 

DATES:  The  effective  date  of  the  interim 
rules  is  August  23, 1988.  Comments  on 
the  interim  rules  will  be  considered  if 
received  on  or  before  October  28, 1988. 

ADDRESSES:  A  sidled  original  and 
fourteen  (14)  copies  of  each  set  of 
comments,  along  with  a  cover  letter 
addressed  to  Kenneth  R.  Mason, 
Secretary,  should  be  sent  to  the  U.S. 
International  Trade  Commission.  Office 
of  the  Secretary,  500  E  Street,  SW., 
Room  112,  Washington.  DC  2043& 


FOR  FURTHER  INFORMATION  CONTACT: 

P.N.  Smithey,  Esq.,  Office  of  the  General 
Counsel,  U.S.  bitemational  Trade 
Commission,  triephone  202-252-1061. 
Hearing-impaired  individnals  are 
advised  that  information  on  tins  matter 
can  be  obtained  by  contacting  the 
Commission's  TIX)  terminal  on  202-252- 
1810. 

SUPPLEMENTARY  INFORMATION: 

The  Omnibus  Trade  and 
CompetitiveiieM  Act  of  1968 

On  August  23, 1968,  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
("the  Omnibus  Trade  Act")  became 
effective.  This  new  legislation  contains 
provisions  that,  inter  alia,  amend  section 
337  of  the  Tariff  Act  of  1930  ("fte  Tariff 
Act")  (19  U.S.C.  1337)  and  repeal  19 
U.S.C.  1337a.*  As  a  result,  tl^  new 
legislation  has  affected  the 
Commission's  practice  and  procedure 
under  section  337  as  summarized  below: 

(1)  Hie  elements  of  a  section  337 
violation  have  dianged.  The  definition 
of  a  domestic  industry  has  been 
broadened  for  cases  based  on  the 
alleged  infiingement  of  a  valid  and 
enforceable  U.S.  patent  or  a  federally 
registered  o^yright,  trademark,  or  mask 
woiic,  and  for  cases  based  on  die 
importation  or  sale  of  a  product 
allegedly  made,  produced,  processed,  or 
mined  under,  or  by  means  of,  a  process 
covered  by  the  claims  of  a  vaHd  and 
enforceable  U.S.  patent.  In  addition, 
complainants  are  no  longer  required  to 
prove,  in  any  type  of  case,  that  die 
relevant  domestic  industry  is  efficiendy 
and  economically  operated. 
Complainants  also  do  not  have  to  prove 
injury  in  cases  based  on  the  alleged 
infringement  of  a  valid  and  enforceable 
U.S.  patent  or  a  federally  registered 
copyright,  trademark,  or  mask  work,  or 
in  cases  based  on  the  importation  or 
sale  of  a  product  allegedly  made, 
produced,  processed,  or  mined  under,  or 
by  means  of,  a  process  covered  by  the 
claims  of  a  valid  and  enforceable  U.S. 
patent. 

(2)  The  law  limits  access  to 
confidential  business  information  that  is 
exchanged  among  parties  or  submitted 
to  the  Commission  in  connection  with  a 


'  See  sections  1341(b)  and  1342  of  the  Omnibus 
Trade  AcL  The  bill  that  became  the  Omnibus  Trade 
Act  is  H.R.  4848. 100th  Cong.  2d  Sess.  (1988).  The 
provisions  of  H.R.  4848  that  amend  section  337  of 
the  Tariff  Act  and  repeal  19  U.S.C.  1337a  are 
identical  to  provisions  of  H.R.  3, 100th  Cong..  2d 
Sess  (1988),  a  previous  trade  bill  which  the 
President  vetoed.  For  that  reason,  the  legislative 
history  of  K.R.  3  also  serves  as  tha  legislative 
history  of  the  relevant  provisions  of  HJL  4848.  See 
section  2  of  the  Omnibus  Trade  Act  (See  aJao  the 
citations  in  nn.  2,  9, 11, 12. 14. 15,  21,  and  29  of  this 
notice.] 


section  337  investigation  to  the  following 
persons:  (a)  Those  who  are  granted 
access  under  a  protective  order;  (b) 
ofiicers  or  employees  of  the  Commission 
who  are  directly  involved  in  carrying 
out  the  investigation;  (c)  officers  or 
employees  of  the  U.S.  Government  who 
are  involved  in  the  Presidential  review 
of  section  337  remedial  orders  pursuant 
to  subsection  (h)  of  section  337;  and  (d) 
ofiicers  or  employees  of  the  U.S. 
Customs  Service  who  are  directly 
involved  in  administering  an  exclusion 
order  resulting  from  the  investigation  in 
connection  with  which  the  confidential 
business  information  was  submitted. 
Disclosure  of  confidential  business 
information  to  other  persons  widiout  the 
consent  of  the  submitter  is  prohibited  by 
law. 

(3)  The  Commisaion  now  has  very 
short  statutory  deadlines  for 
determining  whether  to  grant  or  deny 
temponuy  relief — viz..  90  days  after 
institution  in  an  ordinary  investigation 
and  op  to  ISO  days  in  a  '*more 
complicated"  investigatitHL 
Complainants  can  be  required  to  post  a 
bond  as  a  prerequisite  to  obtaining  such 
relief,  and  if  the  Commission  ultimately 
determines  that  respondents  have  not 
violated  section  337,  the  bond  may  be 
forfeited  to  the  U.S.  Treasury  in  in 
accordance  with  rules  {vescribed  by  the 
Commission.* 

(4)  The  Commission's  express 
jurisdiction  under  section  337  has  been 
expanded  to  include  actions  that  the 
Comjnission  previously  took  pursuant  to 
inherent  authority  under  section  337  or 
authority  derived  from  the 
Administrative  Procedure  Act  ("the 
APA")— i.e.,  (a)  termination  of 
investigations  in  whole  or  in  part  on  the 
basis  of  settlement  agreements  or 
consent  orders  with  no  finding  as  to 
whether  section  337  has  been  violated; 
(b)  the  issuance  of  affirmative  final 
determinations  and  remedial  orders 
(general  or  limited  exclusion  orders  or 
cease  and  desist  orders)  in  default 
cases;  and  (c)  modification  or  rescission 
of  remedial  orders  in  response  to  a 


'  Section  337(e)(2)  of  the  Tariff  Act.  created  by 
section  1342(a)(3)(Bj  of  the  Omnibus  Trade  Act;  KLR. 
Rep.  No.  57B.  100th  Cong..  2nd  Sess.  635-638  (1988). 
The  Commission  is  not  reqoired  to  apply  the  new 
statutory  provisions  relating  to  the  posting  of 
temporary  relief  bonds  by  complainsnts  until  di* 
earlier  of  the  90th  day  after  enactment  of  the 
Omnibus  Trade  Act  or  the  day  on  which  the 
Commisaion  issues  interim  regulations  setting  forth 
procedure*  relatmg  to  the  posting  of  such  booda. 
Section  1342(aUl)(B)  of  the  Omnibus  Trade  Act 
H.R.  Rep.  No.  576  at  63S.  Interim  Commisaion  rules 
governing  the  posting  of  temporary  relief  bonds  and 
the  possible  forfeiture  of  such  bonds  will  be 
publiahed  at  a  later  date. 


33044         Fedatal  Register  /  Vol  53.  No.  167  /  Monday,  August  29.  1988  /  Rules  and  Regdationg 


motion  by  a  respondent  previously 
found  to  be  in  violation  of  section  337. 

(5)  The  relief  and  penalty  provisions 
of  section  337  have  been  strengthened. 
The  Commission  now  has  express 
authorization  to  issue  cease  and  desist 
orders  in  addition  to  (as  well  as  in  lieu 
of]  exclusion  orders.  Articles  imported 
in  violation  of  an  outstanding  exclusion 
order  can  be  seized  and  forfeited  by 
order  of  the  Commission.  The  maximum 
daily  statutory  civil  penalty  for  violation 
of  a  cease  and  desist  order  has  been 
increased  to  $100,000  or  twice  the 
domestic  value  of  the  articles  on  each 
day  they  are  entered  or  sold  in  violation 
of  the  order. 

(6)  The  Commission  is  now  authorized 
to  impose  sanctions  for  abuse  of 
discovery  and  abuse  of  process  in 
section  337  investigations  to  the  extent 
provided  by  Rules  11  and  37  of  the 
Tederal  Rules  of  Civil  Procedure. 

(7)  The  statutory  provision  exempting 
U.S.  Government  importations  from 
section  337  remedial  orders  in  patent- 
based  investigations  has  been  expanded 
to  cover  remedial  orders  in 
investigations  based  on  infringement  of 
a  federally  registered  copyright  or  mask 
work. 

(B)  Any  investigation  due  to  be 
completed  within  180  days  after  the 
enactment  of  the  new  legislation  can  be 
declared  "complicated"  and  its  12- 
month  (» 18-month  statutory  deadline 
can  be  extended  by  as  much  as  3 
months. 

The  Commission  has  determined  to 
apply  the  amendments  to  section  337 
contained  in  the  new  legislation  to  all 
pending  section  337  investigations.  To 
the  extent  such  amendments  affect  the 
scope  of  a  pending  investigation,  the 
Commission  expects  that  a  motion  will 
be  made  to  amend  the  scope  and  notice 
of  that  investigation  pursuant  to  interim 
rule  210.22. 

The  Adoption  of  Interim  Rules  To 
Implement  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988 

As  indicated  above,  the  Omnibus 
Trade  Act  affects  section  337  practice 
and  procedure  in  many  respects. 
Commission  rules  to  implement  new 
legislation  ordinarily  are  promulgated  in 
accordance  with  the  rulemaking 
provisions  of  section  553  of  the  APA 
which  entails  the  following  steps:  (1) 
PubUcation  of  a  notice  of  proposed 
rulemaking;  (2)  solicitation  of  public 
comment  on  the  proposed  rules;  (3) 
Commission  review  of  such  comments 
prior  to  developing  Bnal  rules;  and  (4) 
pubUcation  of  the  final  rules  30  days 
prior  to  their  effective  date.  See  5  U.S.C. 
553.  That  procedure  could  not  be  utilized 
in  this  instance  because  the  new 


legislation  became  effective  upon 
enactment,  and  It  was  not  possible  to 
complete  the  procedure  prior  to  the 
effective  date  of  the  new  legislation. 

The  Commission  thus  determined  to 
adopt  interim  rules  that  would  go  into 
effect  upon  enactment  of  the  new 
legislation  and  would  remain  in  effect 
until  the  Commission  is  able  to  adopt 
final  rules  promulgated  in  accordance 
with  the  usual  notice,  comment  and 
advance  publication  procedure.' 

The  Commission's  authority  to  adopt 
interim  rules  without  foUowdng  all  steps 
Usted  in  section  553  of  the  APA  is 
derived  from  two  sources:  (1)  Section 
335  of  the  Tariff  Act  (19  U.S.C.  1335)  and 
(2)  provisions  of  section  553  of  the  APA, 
which  allow  an  agency  to  dispense  with 
various  steps  in  the  prescribed 
rulemaking  procedure  under  certain 
circumstances. 

Section  335  of  the  Tariff  Act 
authorizes  the  Commission  "to  adopt 
such  reasonable  procedures  and  rules 
and  regulations  as  it  deems  necessary  to 
carry  out  its  functions  and  duties."  19 
U.S.C.  1335.  The  Commission 
determined  that  the  need  for  interim 
rules  was  clear  in  this  instance.  The 
Commission  noted  that  the  new 
legislation  alters  section  337  practice 
and  procedure  in  many  respects  and 
that  some  Commission  rules  had  to  be 
revised  so  that  they  would  not  conflict 
with  the  new  legislation  or  the 
congressional  intent  expressed  in  its 
legislative  history.  The  Commission  also 
found  that  other  rules  had  to  be  revised 
in  order  (1)  to  conform  to  the  language 
or  provisions  of  the  new  legislation,  (2] 
to  bring  the  rule  into  technical 
conformity  with  the  new  legislation  [e.g., 
by  inserting  correct  citations  to 
redesignated  subsections  of  the 
amended  statute),  or  (3)  to  avoid 
confusion  about  how  unrevised 
provisions  of  a  rule  would  be  applied  in 
light  of  the  new  legislation.  The 
Commission  also  found  that  it  had  to 
promulgate  new  rules  to  cover  matters 
that  are  provided  for  in  the  new 
legislation  but  not  covered  by  an 
existing  rule.  In  sum.  the  Commission 
found  that  rulemaking  was  essential  for 
the  orderly  administration  of  section  337 
as  amended  by  the  new  legislation. 


'  In  addition  to  amending  section  337  of  the  Tariff 
Act  and  repealing  T9  U.S.C.  1337a.  the  Omnibus 
Trade  Act  contains  provisions  affecting  the 
Commission's  practice  and  procedure  in 
antidumping  the  countervailing  duty  investigations, 
as  well  as  investigations  of  import  injury  to 
industries.  Tinns.  or  worker*  due  to  trade  agreement 
concessions.  For  that  reason,  the  Commission 
dilupletl  interim  revisions  to  19  CFR  Parts  206  and 
207  (in  addition  to  the  interim  ivvisions  to  Parts  210 
and  211  that  are  set  forth  in  this  notice).  The  interim 
revisions  to  Parts  200  and  207  are  published 
elsewhere  in  today's  Federal  Rofbter. 


Furthermore,  since  the  legislation  was  to 
become  effective  immediately  upon 
enactment,  the  Commission  concluded 
that  it  was  imperative  that  implementing 
interim  Commission  rules  be  in  place  as 
close  as  possible  to  the  enactment  date 
of  the  new  statute. 

The  Commission  noted  that  an  agency 
may  dispense  with  publication  of  a 
notice  of  proposed  rulemaking  when  the 
following  circumstances  exist:  (1)  The 
proposed  rules  are  interpretive  rules, 
general  statements  of  policy,  or  rules  of 
agency  organization,  procedure,  or 
practice;  or  (2)  the  agency  for  good 
cause  finds  that  notice  and  the 
procedure  for  public  comment  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  and  that  finding 
and  the  reasons  therefor  are 
incorporated  into  the  rules  adopted  by 
the  agency.  See  5  U.S.C.  553(b).  An 
agency  may  also  dispense  with  the 
publication  of  a  notice  of  final  rules  30 
days  prior  to  their  effective  date  if  (1) 
the  rules  are  interpretive  rules  or 
statements  of  policy  or  (2)  the  agency 
finds  that  "good  cause"  exists  for  not 
meeting  the  advance  publication 
requirement  and  that  finding  is 
published  along  with  the  rule.  See  5 
U.S.C.  553(d)(3). 

In  this  instance,  the  Commission 
determined  that  the  requisite 
circimistances  existed  for  dispensing 
with  the  notice,  comment,  and  advance 
publication  that  ordinarily  precede  the 
adc^tion  of  Commission  rules.  For 
purposes  of  invoking  the  section  553(b) 
exemption  from  publishing  a  notice  of 
proposed  rulemaking  (which  would  have 
solicited  public  comment),  the 
Commission  noted  that  (1)  the  interim 
rules  it  intended  to  adopt  are  "agency 
rules  of  procedure  or  practice";  and  (2) 
since  the  new  legislation  would  become 
effective  upon  enactment,  it  clearly 
would  be  "impracticable"  for  the 
Commission  to  comply  with  the  usual 
notice,  comment,  and  advance 
publication  procedure.  For  the  purpose 
of  invoking  the  section  553(d)(3) 
exemption  from  publishing  advance 
notice  of  the  interim  rules  30  days  prior 
to  their  effective  date,  the  Commission 
found  that  the  fact  that  the  new 
legislation  was  effective  upon 
enactment  made  such  advance 
publication  impossible  and  constituted 
"good  cause"  for  the  Commission  not  to 
comply  with  that  requirement. 

The  Commission  is  cognizant  that 
interim  regulations  should  not  respond 
to  anything  more  than  the  exigencies 
created  by  the  new  legislation  and 
expects  that  the  final  rules  will  emerge 
as  a  result  of  the  congressionally 
mandated  policy  of  affording  public 


participation  in  the  rulemddng  proeess.^ 
Harraig  be«n  promulgated  in  respou*  to 
exi^enciM  created  by  dw  new 
legislatioa,  BUMt  of  the  interim  revisicms 
in  Parts  210  aad  211  come  uoderone  or 
more  of  Ae  ibllowing  categoriea:  (1) 
Reviaion  of  a  preexisting  rule  that 
conflicted  with  the  new  legislatiim  or 
was  inconaistent  with  congiesaional 
intent  expressed  in  its  legislative 
history;  (2)  a  technical  revisioa  to  make 
a  preexisting  rule  omf  om  to  the 
language  or  subsection  designaticms  of 
the  new  legislatiffli:  [Si  a  GroM-reCerence 
to  an  interim  rule  that  was  added  ts  an 
otherwise  unrevised  pteexisting  nde  to 
achieve  iatra-Part  consislency  and  to 
avoid  cenfusioa  about  how  tlie 
unrevised  proTiakms  of  the  rofe  are  te 
be  applied  in  light  of  the  iatnun  rule 
provisions  cmKeming  Ik*  same  nit^cct 
matter,  (4)  reorganixatioa  or  rewimUng 
of  a  preexis&ig  rule  to  avud  con&sion 
about  how  the  rule  is  to  be  af^lied  in 
Hght  of  the  new  legjelatjon;  or(5>e  new 
rule  covering  a  matter  provided  for  in 
the  new  ksgisktieo  bat  not  covered  by  a 
preexisting  rale,  nasi  rules  wffl  be 
issued  at  a  lata-  date  in  accordance  wHh 
the  usual  Botiee;  puUic  comment,  and 
advance  poMicatien  proeadnre. 

The  Commission  also  has  determined, 
for  the  following  reasons,  that  the 
interim  rules  contained  in  this  notice  are 
not  subject  to  the  provisions  of 
Executive  Order  12291  of  February  17, 
1961  (46  FR 13193.  February  19. 1981) 
govennng  Federal  regulation.  Some  of 
the  interim  ruIcB  pertain  to 
administrative  actions  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and 
thus  are  not  "regulations"  or  •'ndes" 
within  die  meaning  of  section  l(a}  of 
Executive  Order  12291.  The  interim  rules 
also  do  not  qu£ilily  as  "major  rules" 
under  section  iCb)  of  Executive  Order 
12291  because  they  do  not  result  in  (1) 
an  annual  effect  on  the  econcmiy  of  $100 
million  or  more,  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geo^vphic 
regions,  or  (3)  significant  adverse  effects 
on  competition,  employmant, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  in  domestic  or  export 
markets. 


BxiManatfon  of  me  Interim  Revisims  in 
IfCFRPartaa 

Section  210.1 

Section  218.1  describes  the 
applicability  of  die  rules  in  Part  210  and 
lists  die  atatntory  provisions  that 
authortxc  the  enactment  of  stck  rules.  In 
order  te  bring  1 210.1  into  conformity 
witii  the  new  le^laiion.  the  following 
interim  revisions  have  been  made:  (1) 
The  reference  to  IS  U.S.C  1337a  has 
bees  delet«i  from  S  210.1  because  that 
statutory  provision  was  repealed  by  the 
new  legislation; '  and  (2)  since  the  new 
legislation  expressly  authorizes  the 
Commission  to  promulgate  rules 
imposing  sanctions  for  abuse  of 
discovery  and  abuse  of  process  in 
proceedhigs  imder  section  337  of  the 
Tariff  Act'  section  337  is  cited  as  one  of 
the  statutory  provisions  authorizing  tiie 
Commission  to  promulgate  the  rules  in 
Part  210. 

Sections  2102  tad  2m.4 

The  new  legislation  did  not 
necessitate  revision  (rf  these  sectitMis; 
the  interim  provisions  are  the  same  wi 
the  former  provisions. 

Section  21(15 

Section  1342(aK5)(B}  of  the  Ctemibus 
Trade  Act  creates  a  new  subeectioe  (h) 
of  section  337  of  the  Tariff  Act.  which 
authorizes  the  Commission  to  prescribe 
rules  for  imposing  sanctions  for  abuse  of 
IHt}cess  in  section  337  investigations  to 
the  extent  sanctions  could  be  imposed  in 
Federal  district  courts  under  Rule  11  of 
the  Federal  Rules  of  Civil  Procedure 
("FRCP'). 

FRCP  11  requires  die  following: 

(1)  That  every  pleading,  motion,  or 
other  paper  filed  by  a  party  is  to  be 
signed  by  the  party's  attorney  of 
record — or  by  the  party  himself  if  he  is 
appearing  pro  se;  and 

(2)  That  the  signature  of  the  attorney 
or  the  party  constitutes  certification 
that— 

(a)  The  signer  has  reed  the  document. 


*  See  Amticmn  F^dtntitm  mf  Govenunent 
EmpJoyees.  AfL-CK>  v.  Block  686  F.ld  1163, 1H7- 
1158  (D-.C.  Or.  isai).  See  ako  UaitadStatea  v. 
Gamer.  767  FJd  104. 120  (Sth  Circ  1985)  (quotias 
Americcat  PMeiation  ofGovenunent  Employees, 


'  Section  1337a  of  tHIe  1«  of  the  U.S.  Code 
provided  tkat  the  importatiao  of  product!  inada. 
producad.  pracMMd.  or  miiMd  under  or  by  mMns  of 
a  process  covered  by  an  unexpired,  valid  U.S. 
patent  was  cognizable  under  section  337  to  the 
Mune  extent  as  lb*  importation  of  aay  product  or 
article  covered  by  the  dtaims  of  a  valid  and 
anra^ired  U.S.  Letters  PatanL  Section  1342(c)  ol  tb* 
Omnibus  Trade  Act  repealed  that  provision.  Under 
Ae  new  section  337{aKl)(B)(|{)  of  the  Tariff  Act 
(craatad  by  saetioD  lSt2(a)(l)  of  the  Omnibua  Trade 
Act),  the  impartaliaa  or  siie  of  an  article  made, 
produced,  processed  or  mined  under,  or  by  meana 
ot  a  process  covered  by  the  claims  of  a  valid  and 
enfaraeaMe  U.S.  pai«iit  ts  a  violation  ofseetiOB  3^ 
(provided  that  the  other  statntory  elenwats  of  a 
violation  exist). 

*  See  section  337(h)  of  the  Tariff  Act  created  by 
section  1342(a)(5)(B)  of  the  Omnibus  Trade  Act. 


(b]  Tliat  to  die  best  of  the  signer's 
knowledge,  information,  and  b«Iief 
formed  after  reasonable  inquiry,  the 
document  is  wefl  gnnmded  in  fact  and  is 
warranted  by  existing  law  (or  a  good 
faith  aiguraent  for  extension, 
modification,  or  reversal  of  the  existing 
law),  and 

(c]  That  the  document  is  not  being 
interposed  for  any  improper  purpose, 
such  as  to  harass  or  to  cause 
tinnecessary  delay  or  needless  increase 
in  the  cost  of  litigati'on. 

FRCP  11  also  provides  sanctions  for 
violations  of  its  signing  aad  certification 
provisions.  If  a  document  is  not  signed. 
FRCP  11  authorizes  the  court  to  s^ike 
the  document  fiom  the  record  of  the 
proceeding  unless  the  doounent  is 
signed  promptiy  after  the  omission  is 
called  to  the  attention  of  the  pleader  or 
the  movant  If  the  document  is  si^ied  in 
violation  of  any  of  the  certification 
provisions,  the  court  upon  motion  or  sua 
sponte  can  impose  an  appropriate 
sanction  on  the  person  who  signed  the 
document  the  represented  party,  or 
both.  Appropriate  sanctions  nay  incinds 
em  order  to  pay  to  the  other  party  or 
parties  the  amount  of  leasoaaUe 
expenses  incurred  because  of  the  £3ing 
of  the  docament,  including  reasonable 
attorneys' fees. 

The  Commisaion  rules  that  govern  the 
signing  and  filing  of  written  submissimis 
in  secticm  337  proceedings  are  }  210.5  of 
Part  210  ("Written  submiasioos")  and 
S  201.8(e]  of  Part  201  ("Identification  oi 
party  filing  document").  In  order  to  bring 
§  210.5  into  conformity  with  the  a«gni^ 
certification,  and  sanction  provisions  ef 
FRCP  It  1 210.5  has  been  revised  in  the 
following  manner 

(1)  There  is  a  new  paragraph  (b)  of 
S  210.5.  U  corresponds  to  the  relevant 
provisions  of  FRCP  11  (including  the 
tide)  and  incorporates  the  I  201.8(e) 
provision  that  signing  a  document 
constitatea  cert^catioa  that  the  signer 
was  duly  authorized  to  sign  it 

(2)  The  previous  paragraph  (b)  of 

S  210.5  has  been  redesignated  paragrafdi 
(c)  and  retitled  "Filing  of  documents," 
and  the  references  to  t  201.8(e)  of  Part 
201  has  been  deleted. 

(3)  The  previous  paragraph  (c)  of 
§  210.5  has  been  deleted. 

The  Coimniseion  will  determine  at  a 
later  date  whether  to  pubRsb  proposed 
rules  governing  the  issuMice  of  orders 
directing  the  payment  of  costs  and 
attorneys'  fees  as  a  sanction  for  abuse 
of  process. 

Section  2ia6 

The  previous  cnactimnt  ef  section  937 
of  the  'Tariff  Act  did  not  contein 
provisions  governing  the  handling  of 
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confidential  business  information. 
Instead,  the  procedures  for  handling 
such  infonnation  in  section  337 
proceedings  were  set  forth  in  various 
Commission  roles  and  in  protective 
orders  issued  by  the  presiding  AL}  in 
each  investigation.^ 

Section  13i2(a)(8)  of  the  Omnibus 
Trade  Act  added  a  new  subsection  (n) 
to  section  337  governing  the  handling  of 
confidential  business  inJFormation  in 
section  337  proceedings  and  imposing 
restrictions  on  the  disclosure  of  such 
information  without  the  consent  of  the 
submitter.  

Secfioo  210.6  of  19  Canft  Part  210  has 
bem  revised  on  an  interim  basis  in  the 
following  manner  (1)  The  previous 
provisions  of  §  210.0  now  constitute 
paragraph  (a)  of  that  section:  and  (2) 
there  Is  a  new  paragraph  (b) 
corresponding  to  the  new  statutory 
restrictions  on  disclosure  of  confidential 
information  and  providing  cross- 
references  to  other  Commission  rules 
pertaining  to  the  handling  and 
disclosure  of  such  infonnation. 

Section  2ia7 

This  section  pertains  to  computation 
of  time,  additional  hearings, 
postponements,  continuances,  and 
extensions  of  time  in  section  337 
investigations.  It  previously  provided 
that  such  matters  are  governed  by  the 
provisions  of  I  201.14  of  Part  201.  Since 
interim  S  210.24(e)  of  Part  210  contains 
provisions  that  conflict  with  the 
provisions  of  S  201.14  [e.g.,  intervening 
Saturdays,  Sundays,  and  holidays  are 
not  excluded  from  the  computation  of 
time  for  filing  certain  documents  under 
interim  S  210.24(e]],  the  words  "except 
as  provided  in  9  210.24(e)  (2).  (7),  and 
(17)"  have  been  added  to  S  210.7  for 
intra-Part  consistency  and  to  prevent 
confusion. 

Section  210.8 

Section  210.8  identifies  the  general 
rule  governing  service  of  process  and 
other  documents  in  section  337 
investigations.  Because  interim 
S  210.24(e)  contains  exceptions  to  the 
general  rule  concerning  service  of 
documents  [e.g.,  certain  documents  must 
be  served  in  a  manner  other  than  by 
first  class  mail),  the  words  "except  as 
provided  in  S  210.24(e)  (4).  (7).  and  (17)" 
have  been  added  to  \  210.8  for  intra-Part 
consistency  and  to  avoid  confusion. 

Section  210.10 

Paragraph  (a)  of  §  210.10  requires, 
inter  alia,  that  complainants  file  with  the 


^  See  I  201.8  (a)  and  (c)  of  19  CFR  Part  201:  former 
{  i  210.6. 210.37.  and  210.44  of  Part  210:  former 
t  211.52  of  Part  211. 


Commission  1  copy  of  the  complaint  for 
each  person  named  in  the  complaint  as 
a  proposed  respondent  (Those  copies 
are  subsequently  served  by  the 
Commission  pursuant  to  \  2iai3  when 
the  Commission  institutes  an 
investigation  of  the  complaint.)  The 
preexisting  provisions  of  \  210.10  have 
not  been  changed,  but  the  interim 
revisions  to  1 210.24(e)  made  it 
net»ssary  to  add  clarifying  language  to 
9  aaia  interim  9  21oi4(e)(4)  requires 
complainants  seeking  temporary  relief 
to  serve  copies  of  the  complaint  on  all 
proposed  respondents  on  the  same  day 
the  complaint  and  motion  for  temporary 
relief  are  filed  widi  the  Commission.  To 
avoid  confusing  prospective 
complainants,  paragraph  (a)  of  9  210.10 
has  been  revised  to  indicate  that 
complainants  who  are  seeking 
temporary  relief  are  to  provide 
additional  copies  of  the  complaint  and 
the  motion  for  temporary  relief  for  each 
proposed  respondent  and  the 
appropriate  foreign  government 
notwithstanding  the  provisions  of 
9  210.24(e)(4). 

Section  210.11 

The  new  legislation  did  not 
necessitate  revision  of  this  section;  the 
interim  provisions  are  the  same  as  the 
former  provisions. 

Section  210.12 

Section  210.12  discusses  the  manner  in 
which  the  Commission  institutes  (or 
declines  to  institute)  a  section  337 
investigation  on  the  basis  of  a 
complaint.  In  its  previous  form,  9  210.12 
imposed  a  30-day  deadline  for  deciding 
whether  to  take  such  action  (except  in 
"exceptional  circumstances").  Since 
interim  9  210.24(e)  (2).  (7),  and  (8) 
provide  exceptions  to  the  30-day 
deadline  (other  than  the  "exceptional 
circumstances"  noted  by  the  former 
9  210.12),  the  words  "except  as  provided 
in  9  210.24(e)  (2),  (7),  and  (8)"  have  been 
added  to  §  210.12  for  intra-Part 
consistency  and  to  avoid  confusing 
prospective  parties  in  section  337 
proceedings.  In  addition,  since  interim 
9  210.24(e)(4)  requires  complainants 
seeking  temporary  relief  to  serve  copies 
of  the  complaint  and  motion  for 
temporary  relief  upon  each  proposed 
respondent  the  day  the  complaint  and 
motion  are  filed  with  the  Commission, 
9  210.12  has  been  revised  to  indicate 
that  if  the  Commission  determines  not  to 
institute  an  investigation,  the  proposed 
respondents  (as  well  as  the 
complainant)  shall  receive  notice  of  the 
Commission's  action. 


Section  210.13 

Section  210.13  was  previously  entitled 
"Service  of  complaint  and  notice  of 
investigation"  and  discussed  such 
service  by  the  Commission  upon 
institution  of  an  investigation  of  the 
complaint.  The  substance  of  this  section 
has  not  been  changed,  but  it  has  been 
reworded  for  clarity.  Additionally, 
because  interim  9  210.24(e)(4)  requires 
complainants  seeking  temporary  relief 
to  serve  copies  of  the  complaint  and 
motion  for  temporary  relief  on  all 
proposed  respondents  on  the  same  day 
the  complaint  and  motion  are  filed  with 
the  Commission,  the  words  "by  the 
Commission"  have  been  added  to  the 
tide  of  9  210.13.  The  Commission  also 
has  added  a  provision  to  9  210.13 
indicating  that  the  complaint  and  notice 
of  investigation  are  to  be  served  by  the 
Commission  upon  institution  of  an 
investigation  despite  the  fact  that 
complainant  was  required  to  serve  a 
copy  of  the  complaint  on  each  proposed 
resp(Mident  pursuant  to  interim 
9  210.24(e)(4).  Service  of  the  complaint 
and  notice  of  investigation  by  the 
Commission  is  the  operative  service  for 
the  purpose  of  computing  the  deadline 
for  filing  a  response  to  the  complaint. 

Section  210.20 

Section  210.20  specifies  what 
information  and  materials  must  be 
provided  in  or  with  a  complaint  under 
section  337  of  the  Tariff  Act  in  order  for 
it  to  be  considered  "properly  filed"  and 
to  result  in  the  institution  of  an 
investigaUoiL  The  preexisting  9  210.20  of 
Part  210  essentially  required  all 
complaints  to  allege  and  make  a  prima 
facie  showing  of  unfair  methods  of 
competition  and  unfair  acts  in  the 
importation  of  articles  into  the  United 
States  or  in  their  sale.  All  complaints 
also  were  required  to  specifically  allege 
and  provide  corroborating  infonnation 
that  the  "effect  or  tendency"  of  the 
alleged  unfair  methods  and  acts  was 
one  of  the  following:  (1)  Destruction  of 
or  substantial  injury  to  an  efficiently 
and  economically  operated  domestic 
industry;  (2)  prevention  of  the 
establishment  of  such  an  industry;  or  (3) 
restraint  or  monopolization  of  trade  and 
commerce  in  the  United  States. 

Section  1342(a)(1)  of  the  Omnibus 
Trade  Act  amended  subsection  (a)  of 
section  337  of  the  Tariff  Act  by  altering 
the  elements  of  a  section  337  violation. 
Under  the  new  law,  all  complaints  must 
still  allege  (1)  that  the  proposed 
respondents  have  engaged  in  unfair 
methods  of  competition  and  unfair  acts 
in  the  importation  or  sale  of  the  accused 
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imported  articles.*  and  [2]  that  there  is  a 
domestic  industry  for  the  type  of  articles 
in  question  or  that  such  an  industry  is  in 
the  process  of  being  estabUshed.*  The 
deHnition  of  a  domestic  industry  has 
been  broadened  for  cases  based  on  the 
alleged  infringement  of  a  valid  and 
enforceable  U.S.  patent  or  a  federally 
registered  copyright,  trademark,  or  mask 
work,  and  for  cases  based  on  the 
importation  or  sale  of  a  product 
allegedly  made,  produced,  processed,  or 
mined  under,  or  by  means  of,  a  process 
covered  by  the  claims  of  a  valid  and 
enforceable  U.S.  patent.  >*»  However, 
complainants  are  no  longer  required  to 
prove,  in  any  type  of  case,  that  the 
relevant  domestic  industry  is  efficiently 
and  economically  operated."  An 
additional  aspect  of  the  new  law  is  that 
the  nature  of  the  alleged  unfair  act  or 
method  will  determine  whether 
complainant  will  be  required  to  prove 
that  the  respondents'  unfair  methods  of 
competition  and  unfair  acts  have  a 
"threat  or  effect"  (instead  of  an  "effect 
or  tendency")  to  cause  injury  of  some 
sort.'*  Complainants  do  not  have  to 
make  such  a  showing  in  cases  based  on 
the  alleged  infringement  of  a  valid  and 
enforceable  U,S.  patent  or  a  federally 
registered  copyright,  trademark,  or  mask 
work,  or  in  cases  based  on  the 
importation  or  sale  of  a  product 
allegedly  made,  produced,  processed,  or 
mined  under,  or  by  means  of,  a  process 
covered  by  the  claims  of  a  valid  and 
enforceable  U.S.  patent. 

In  order  bring  S  210.20  of  this  Part  into 
conformity  with  the  new  legislation, 
§  210.20  has  been  revised  to  correspond 
to  the  changed  elements  of  a  section  337 
violation  and  to  prevent  confusion  about 


*  See  generally  section  1342(a)(1)  of  the  Omnibus 
Trade  Act;  section  337(a)  (1)  and  {*)  of  the  Tariff 
Act. 

'  See  section  1342(a)(1)  of  the  Omnibus  Trade 
Act;  section  337(a)  (1),  (2),  and  (3)  of  the  Tariff  AcL 
See  also  H.R.  Rep.  No.  40, 100th  Cong..  Ist  Sess. 
156-158  (1987);  S.  Rep.  No.  71, 100th  Cong.,  1st  Sess. 
129-130  (1987);  H.R.  Rep.  No.  576  at  633-634. 

'"See  section  1342(a)(1)  of  the  Omnibus  Trade 
Act;  section  337(a)  (2)  and  (3)  of  the  Tariff  Act 

' '  See  H.R.  Rep.  No.  40  at  154-156;  S.  Rep.  No.  71 
at  127-129:  H.R.  Rep.  No.  578  supra. 

"The  injury  requirement  has  been  ehminated 
entirely  for  alleged  violations  based  on  infringement 
of  a  patent  or  a  federally  registered  patent, 
copyright,  trademark,  or  mask  work,  and  for  alleged 
violations  based  on  the  importation  or  sale  of  a 
product  made,  produced,  processed,  or  mined  under, 
or  by  means  of,  a  process  covered  by  the  claims  of  a 
valid  and  enforceable  U.S.  patent  See  section 
1342(a)(1)  of  the  Omnibus  Trade  Act  section 
337(a)(1)  (B),  (C).  and  (D)  of  the  Tariff  Act  H.R.  Rep, 
No.  40  at  154-156;  S.  Rep.  No.  71  at  127-129;  H.R. 
Rep.  No.  576  at  633.  The  substitution  of  the  word 
"threat"  for  "tendency"  is  intended  to  codify 
previous  Commission  practice  with  respect  to  Its 
interpretation  of  the  word  "tendency."  under  which 
it  construes  "tendency"  as  "threat"  The  wording 
change  is  not  intended  to  introduce  a  new  standard 
for  proving  injury.  See  H.R.  Rep.  No.  576  at  633. 


what  data  must  be  provided  with 
complaints  based  on  various  types  of 
unfair  methods  and  unfair  acts. 

Section  210.20  previously  was  divided 
into  six  paragraphs.  Paragraph  (a)  listed 
the  required  contents  of  a  section  337 
complaint;  paragraph  (b)  provided  for 
the  submission  of  samples  of  the  subject 
domestic  and  imported  articles  as 
exhibits  to  the  complaint;  and 
paragraphs  (c)  through  (f)  hsted  the 
additional  materials  that  had  to  be 
provided  with  complaints  based  on  the 
alleged  inhingement  of  a  patent, 
registered  federal  trademark, 
nonfederally  registered  trademark,  or 
registered  copyright  or  the  importation 
or  sale  of  a  product  produced  under  a 
process  covered  by  claims  of  a  valid  and 
unexpired  U.S.  patent. 

The  interim  revisions  to  S  210.20 
consist  of  changes  in  paragraph  (a)  and 
the  addition  of  a  new  paragraph  (g). 
Paragraphs  (b]  through  (f)  of  S  210.20 
have  not  been  changed. 

The  Commission  has  made  interim 
revisions  to  paragraphs  (a)(3),  (a)(6). 
(a)(7).  (a)(8),  (a)(9).  and  (a)(10)  of 
§  210.20  to  bring  them  into  conformity 
with  the  new  legislation  or  to  reduce 
confusion  about  how  substantively 
unmodified  provisions  of  those 
paragraphs  are  to  be  satisfied  in  light  of 
the  new  legislation. 

Paragraph  (a)(3)  of  {  210.20  requires 
that  the  complaint  describe  specific 
instances  of  alleged  unlawful 
importations  or  sales.  The  former 
version  of  paragraph  (a)(3)  required  the 
complaint  to  include  the  Tariff 
Schedules  of  the  United  States  item 
number  imder  which  the  subject  article 
was  imported.  Section  1217(b)  of  the 
Omnibus  Trade  Act  provides  for  the 
implementation  of  the  Harmonized 
Tariff  System  of  the  United  States, 
which  will  become  effective  on  January 
1, 1989.  For  that  reason,  paragraph  (a)(3] 
of  S  210.20  of  the  Commission's  rules  has 
been  revised  to  state  that  for 
importations  occurring  prior  to  January 
1, 1989,  the  complaint  must  include  the 
Tariff  Schedules  of  the  United  States 
item  number  imder  which  the  article 
was  imported,  and  for  importations 
occurring  on  or  after  January  1, 1989,  the 
complaint  must  list  the  Harmonized 
Tariff  Schedule  of  the  United  States 
heading  or  subheading  imder  which  the 
subject  article  was  imported. 

Paragraph  (a)(6)  of  §  210.20  lists  the 
information  that  must  be  provided  with 
respect  to  the  relevant  domestic 
industry  or  the  trade  and  commerce 
affected  by  the  alleged  unfair  methods 
and  acts.  Paragraph  (a)(6)  has  been 
revised  (1)  to  correspond  to  the  new 
statutory  provisions  concerning  the 


relevant  "domestic  industry"  and  proof 
that  such  industry  exists  or  is  in  the 
process  of  being  established.  It  also  has 
been  revised  by  changing  the  phrase 
"effect  or  tendency"  to  "threat  or  effect" 
(to  destroy  or  substantially  injure  a 
domestic  industry). 

Paragraph  (a)(7)  of  S  210.20  provides 
for  the  submission  of  information 
concerning  the  complainant  and  its 
position  vis-a-vis  the  relevant  domestic 
industry  or  the  trade  or  commerce 
affected  by  the  proposed  respondents' 
alleged  imfair  acts.  In  its  preexisting 
form,  paragraph  (a)(7)  required  the 
complainant  to  submit  certain  data 
when  the  complaint  was  based  on 
alleged  infringement  of  an  intellectual 
property  right.  The  only  speciHc  types  of 
intellectual  property  rights  cases  that 
are  expressly  referred  to  in  the  amended 
statute  are  infringement  of  a  patent  or  a 
federally  registered  copyright, 
trademark,  or  mask  work,  and  the 
importation  or  sale  of  a  product  made, 
produced,  processed,  or  mined  under,  or 
by  means  of,  a  process  covered  by  the 
claims  of  a  valid  and  enforceable  U.S. 
patent.  [See  section  337(a)(1)  (B)  through 
(D)  and  section  337(1)  of  the  Tariff  Act.) 
Section  337(a)(1)(A)  of  the  amended 
statute  does  encompass,  however,  imfair 
methods  of  competition  and  unfair  acts 
other  than  the  aforesaid  types.  That 
provision  would  cover  complaints  based 
on  alleged  infringement  of  a  common- 
law  trademark  or  misappropriation  of  a 
trade  secret.  The  Commission  has 
therefore  revised  paragraph  (a)(7]  of 
§  210.20  to  make  it  clear  that  the  term 
"intellectual  property  right"  as  used  in 
that  paragraph  is  not  limited  to  patents 
or  federally  registered  copyrights, 
trademarks,  or  mask  works. 

In  its  preexisting  form,  paragraph 
(a)(8)  of  S  210.20  required  that 
complainants  submit  information 
supporting  the  injury  theory  set  forth  in 
the  complaint.  As  explained  previously, 
under  the  new  law,  complainants  do  not 
have  to  prove  injury  in  cases  based  on 
alleged  infringement  of  a  patent  or  a 
federally  registered  copyright, 
trademark,  or  mask  work,  or  in  cases 
based  on  the  importation  or  sale  of  an 
article  allegedly  made,  produced, 
processed,  or  mined  under,  or  by  means 
of,  a  process  covered  by  the  claims  of  a 
valid  and  enforceable  U.S.  patent.  The 
Commission  accordingly  has  revised 
paragraph  (a)(8)  of  S  210.20  to  make  it 
clear  that  injury  data  are  to  be  provided 
only  with  respect  to  alleged  violations 
based  on  unfair  methods  and  acts  other 
than  the  aforesaid  types. 

To  be  consistent  with  the  new 
industry  provision  and  the  reworded 
injury  provisions  of  section  337  of  the 
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Tariff  Act.  paragraph  (a)(8)  of  i  21020 
also  hat  been  revised  by  changing  the 
phrase  "effect  or  tendency"  to  "threat  or 
effect"  and  by  changing  the  phrase 
"efftdently  and  ■oonomically  operated 
domestic  industry"  to  "domestic 
industry." 

In  its  previous  foini.  paragraph  (a)(S) 
of  §  210.20  required  certain  information 
relating  to  the  patent  in  controversy 
when  the  complaint  was  based  on  "the 
alleged  unauthorized  importation  or  sale 
of  an  article  covered  by,  or  produced 
under  a  process  covered  by,  the  claims 
of  a  valid  U.S.  letter  patent"  Paragraph 
(a)(9)  of  §  210l20  has  been  revised  to 
correspond  to  the  language  of  the  new 
section  337(aKl)(B)  of  the  Tariff  Act.  It 
now  refers  to  the  provision  of  certain 
infonnation  when  the  complaint  is 
based  on  "the  infringement  of  a  valid 
and  enforceable  U.S.  patent  or  the 
importation  or  sale  of  a  product 
allegedly  made,  produced,  processed,  or 
mined  under,  or  by  means  of.  a  process 
covered  by  the  claims  of  a  valid  and 
enforceable  U.S.  patent" 

Paragrai^  (a)(10  of  9  210.20  formerly 
required  complainants  who  sought 
temporary  rehef  to  file  a  separate 
motion  few  such  relief  along  with  the 
complaint  in  accordance  with 
preexisting  S  210.24(e).  Paragraph  (a)(10] 
of  9  210J0  has  been  revised  to  be 
consistent  with  interim  paragraphs  (e) 
(1)  through  (3)  of  9  210.24,  which  allow 
motions  for  temporary  relief  to  be  filed 
concurrently  with  the  complaint  or  prior 
to  the  institution  of  an  investigation  but 
not  after  such  institution. 

The  final  revision  of  9  210.20  consists 
of  the  addition  of  a  new  paragraph  (g) 
requiring  the  submission  of  material  to 
document  the  existence  of  a  federally 
registered  mask  work  when  the 
complaint  is  based  on  the  alleged 
infringement  of  that  type  of  intellectual 
proper^  right 

Section  210^1 

Section  210.21  governs  the  content 
and  fuing  of  responses  to  complaints 
and  notices  of  investigation.  Paragraph 
(a),  which  pertains  to  the  time  for  filing 
such  a  response,  has  been  revised  to 
include  the  exception  to  the  20-day 
response  deadline  provided  for  in 
interim  9  210.24(e)(9). 

Sectioaa  210^  and  210.23 

The  new  legislation  did  not 
necessitate  revision  of  these  sections; 
the  interim  provisions  are  the  same  as 
the  former  provisions. 

Section  210.24 

The  new  legislation  has  altered  the 
previous  temporary  relief  provisions  of 
section  337  of  the  Tariff  Act  (i.e..  the 


former  subsections  (e)  and  (f)  of  section 
337)  In  the  following  manner 

(1)  There  are  now  statutory  deadlines 
for  detennining  whether  to  order 
tempotary  rtUef — Kit.,  00  days  after 
institudoa  ia  an  ordinary  investigation 
and  up  to  ISO  days  after  institution  in  a 
"more  complicated"  investigation.'* 
(Institution  occurs  when  the 
Commission's  aotioe  of  investigation  is 
published  in  the  Federal  Register.  See 
interim  %  23a.lL) 

(2)  Complainasts  may  be  required  to 
post  a  bond  as  a  prerequisite  to 
obtaining  temporary  reUef.**  and  if  the 
Commission  idtimately  determines  that 
respondents  have  not  violated  section 
337,  the  bond  may  be  forfeited  to  the 
US.  Treasury.  »• 

(3)  The  Commission  now  has  express 
authorisation  to  issue  temporary  cease 
and  desist  orders  in  addition  to  (as  well 
as  in  lieu  of)  temporary  exclusion 
orders.  •• 

(4)  The  Commission  is  authorized  to 
grant  preliminary  [Le.,  temporary)  relief 
to  the  same  extent  that  preliminary 
injunctions  and  temporary  restraining 
orders  may  be  granted  by  Federal  courts 
under  die  FRCP." 

The  previous  paragraph  (e)  of  §  210.24 
addressed  only  the  content  and  filing 
the  motions  for  temporary  relief  and 
responses  thereto.  The  interim  revisions 
to  paragraph  (e)  of  9  210.24  include 
revisions  of  the  former  provisions  and 
the  addition  of  new  provisions 
governing  all  other  aspects  of  the 
temporary  relief  decision-making 
process.'*  The  principal  objectives  of 
the  interim  revisions  are  to  expedite  the 
decisiooHmaking  process  and  to 
accommodate  the  new  statutory 
deadlines  for  detennining  whether  to 
order  temporary  relief. 

The  new  legislation  does  not  require 
any  change  in  the  substantive 
information  that  must  be  provided  with 
the  motion  for  temporary  relief.  The 
previous  provisions  of  9  210.24(e)  that 
pertained  to  the  content  of  motions  for 
temporary  relief  thus  have  been 


»  Section  1342(aK3KB)  of  tiw  Oinnilnu  Trade 
Act:  secboD  337(e)|ZJ  of  the  Tariff  Act. 

^*  Id.  See  alao  H.R.  Rep.  No.  576  al  633-638.  See 
supra  n2  regarding  interim  rule*  governing  the 
posting  of  lemparaiT  refief  bond*  by  oomplainantt. 

•>  Se«  HJL  Rep.  No.  S76  at  63&-ta».  See  supra  a2 
regarding  bond  forfeiture  rule*. 

>•  Section  1342(a)(4UA)  of  the  Omnibua  Trad* 
Act:  tection  337(f]  of  the  Tariff  Act 

'^  See  section  1342ta)(3)(B)  of  the  Omnibus  Trade 
Act;  aection  337(eH3)  of  the  Tariff  Act. 

■*  The  new  interim  provisiona  governing 
temporary  ntief  have  bean  added  to  interim 
i  210.24  for  roavanienfe  and  to  avoid  having  to 
renumber  sections  in  Part  210  because  of  the 
insertion  of  new  interim  provisions.  Hie  Tinal 
provisions  govamlng  temporary  relief  may  be  set 
out  in  oam  or  anre  new  sectioaa. 


retained.  Howrever,  because  of  the 
limited  time  available  for  discovery 
pertaining  to  the  motion  after  an 
investigation  is  instituted,  each 
compliant  seeking  temporary  relief  is 
now  required  to  file  along  with  the 
motion  all  evidence  and  information  in 
its  possession  that  complainant  intends 
to  submit  in  support  of  the  motion,  in 
addition  to  the  luual  affidavits.  See 
paragraph  (e)(1)  of  interim  9  210.24. 

The  {wevious  provisions  pertaining  to 
the  filing  of  motions  for  temporary  relief 
have  been  revised  so  that  complainants 
may  file  motions  for  temporary  relief 
concurrently  widi  the  complaint,  or  at 
any  time  prior  to  the  Commission's 
decision  on  whether  to  institute  an 
investigation,  but  not  after  an 
investigation  has  been  instituted.  See 
paragraphs  (e)(1),  (2).  and  (3)  of  interim 
9  210.24.  A  prohibition  on  the  post- 
institutioD  filing  of  motions  for 
temporary  relief  was  adopted  because: 
(1)  The  deadline  for  completing  the 
temporary  relief  decision-making 
process  is  measured  from  the  date  the 
investigation  was  instituted,  not  the 
filing  date  of  the  motion:  (2)  the  stringent 
statutory  deadlines  will  benefit 
complainants,  but  will  pose  a 
substantial  burden  on  respondents,  the 
Commission  investigative  attorney,  the 
presiding  AL),  and  the  Commission;  and 
(3)  a  reduction  of  investigation  time 
resulting  from  the  complainant's  delay 
in  seeking  temporary  relief  (even  if  the 
delay  was  justified)  would  be 
prejudicial  to  the  rights  of  the  other 
parties  and  could  jeopardize  the 
Commission's  ability  to  adjudicate  the 
motion  in  a  timely  fashion. 

The  interim  revisions  provide  that 
when  a  motion  for  temporary  relief  is 
filed  after  die  compliant  but  before  the 
Commission  has  determined  whether  to 
institute  an  investigation  based  on  the 
complaint  the  35-day  period  allotted  for 
review  of  the  complaint  and  the  motion 
for  temporary  relief  and  for  informal 
investigative  activity  will  begin  to  run 
anew  from  the  date  on  which  the  motion 
was  filed.  See  paragraphs  (e)  (2)  and  (8) 
of  interim  9  210.24. 

The  interim  revisions  to  9  210.24(e) 
also  contain  new  provisions  concerning 
service  by  complainants  of  motions  for 
temporary  relief.  Under  former 
provisions  of  Part  210,  motions  for 
temporary  relief  were  not  served  on  the 
respondents  until  an  investigation  had 
been  instituted.  If  the  motion  was  filed 
along  with  the  complaint  the  motion 
was  served  by  the  Commission  along 
with  the  complaint  and  notice  of 
investigation  after  institution.  If  the 
motion  was  filed  after  the  complaint, 
complainant  served  it  on  the 
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respondents.  (See  former  SS  210.13  and 
210.24(e)(1).) 

The  interim  revisions  to  §  210.24(e) 
make  the  following  provisions 
concerning  service  of  motions  for 
temporary  reUef: 

(1)  The  previous  rule  provisions 
requiring  service  by  the  Commission 
upon  institution  of  an  investigation  will 
remain  in  force.  However,  paragraph 
(e)(4)  of  interim  S  210.24  now  provides 
that  a  complainant  seeking  temporary 
relief  must  serve  nonconfidential  copies 
of  the  complaint  and  a  motion  for 
temporary  relief  (including 
nonconfidential  copies  of  all  materials 
or  documents  attached  thereto)  on  all 
proposed  respondents  and  on  die 
embassy  in  Washington,  DC  of  the 
foreign  country(s)  represented  by  the 
proposed  respondents.  Such  service  is  to 
be  made  on  the  same  day  that  the 
complaint  and  motion  for  temporary 
relief  are  filed  with  the  Commission.  The 
Commission  believes  that  such  service 
is  necessary  and  appropriate  because 
the  time  for  responding  to  motions  for 
temporary  relief  must  be  substantially 
reduced  in  light  of  the  short  statutory 
deadlines  for  determining  whether  to 
grant  or  deny  the  motion.  (See  the 
discussion  below).  The  Commission 
notes  further  that  giving  proposed 
respondents  advance  notice  of  the 
all^ations  against  them  will  enable 
them  to  consult  an  attorney  and  to 
dedde  ptUa  to  the  tolling  of  the  period 
for  filing  a  response  to  die  motion  for 
temporary  relief  what  coune  of  action 
to  pursue  if  an  investiaation  is  instituted. 
The  Conunission  also  hopes  that  service 
of  the  complaint  and  motion  for 
temporary  relief  on  the  day  both 
documents  are  filed  with  die 
Commission  will  reduce  the  number  of 
respondents  who  will  request 
extensions  of  the  deadline  within  which 
to  respond  to  the  motion  for  temporary 
relief. 

(2)  In  order  to  give  proposed 
respondents  the  benefit  of  at  least  30  full 
days  in  which  to  make  the  necessary 
preliminary  arrangements,  the  revisions 
to  S  210J24(e)  require  (1)  that  service  of 
the  complaint  and  motion  for  temporary 
relief  be  effected  by  the  fastest  possible 
means  and  (2)  that  the  Commission  will 
decide  whether  to  institute  an 
investigation  widiin  35  days  (rather  than 
30  days)  after  the  complaint  and  motion 
are  filed.  See  paragraphs  (e)  (4)  and  (8) 
of  interim  |  210.24.  The  revisions 
provide  further  that  a  signed  certificate 
of  service  must  accompany  the 
complaint  and  motion  for  temporary 
relief.  If  the  certificate  does  not 
accompany  the  complaint  and  the 
motion,  the  Secretary  shall  not  accept 


the  complaint  or  the  motion  and  shall 
promptiy  notify  the  submitter.  Actual 
proof  of  service  (or  proof  of  a  serious 
effort  to  make  service] — e.g.,  certified 
mail  rettun  receipts,  courier  or  overnight 
delivery  receipts,  or  other  proof  of 
delivery— need  not  be  filed  with  the 
complaint  and  motion,  but  should  be 
retained  by  the  complainant  in  the  event 
that  the  complainant  is  requested  to 
provide  actual  proof  of  service.  See 
paragraph  (e)(4)  of  interim  S  210.24. 

(3)  Any  purportedly  confidential 
business  information  which  is  deleted 
from  the  nonconfidential  service  copies 
of  the  complaint  and  motion  for 
temporary  relief  must  satisfy  the 
requirements  of  {  201.e(a)  of  Part  201 
(which  defines  confidential  information 
for  purposes  of  Commission 
proceedings).  Despite  such  deletions,  the 
nonconfidential  service  copies  must 
contain  enough  factual  information 
about  eadi  element  of  the  violation 
alleged  in  the  complaint  and  the  motion 
for  temporary  relief  to  enable  each 
proposed  respondent  to  comprehend  the 
allegations  against  it  See  paragraph 
(e)(5)  of  interim  i  210.24. 

(4)  The  service  copies  of  the  complaint 
and  motion  for  temporary  relief  must  be 
accompanied  by  a  notice  (in  a  form 
prescribed  by  paragraph  (e)(e)  of  interim 
{  210.24)  explaining  that  the  service  of 
the  complaint  and  motion  does  not 
initiate  an  investigation.  IIm  notice  must 
state  the  date  on  which  the  complaint 
and  motion  for  temporary  relief  are  to 
be  filed  with  the  Commission.  The 
prescribed  text  of  the  notice  also 
summarizes  the  provisions  of  interim 

SS  210.10  throng  210.13  concerning  (1) 
the  commencement  o£  section  337 
proceedings,  (2)  the  action  of  the 
Commission  upon  receipt  of  the 
complaint,  (3)  the  institution  of  an 
investigation,  and  (4)  service  by  the 
Commission  of  the  complaint  and  the 
motion  for  temporary  relief.  Copies  of 
the  notice  must  be  filed  along  with  the 
proof  of  service.  See  paragraph  (e)(e)  of 
interim  S  210.24. 

The  interim  revisions  to  8  210.24(e) 
also  contain  new  provisions  concerning 
preinstitution  processing  of  motions  for 
temporary  relief.  Each  motion  for 
temporary  relief  will  be  processed 
concurrentiy  with  and  in  the  same 
manner  as  the  complaint  In  other 
words,  the  Commission  will  examine  the 
motion  for  its  sufficiency  and 
compliance  with  the  pertinent  rules  and 
will  conduct  informal  investigative 
activify  relating  to  the  motion  as 
needed.  The  Commission  also  will 
determine  whether  to  accept  a  motion 
for  temporary  relief  at  the  same  time  it 
determines  whether  to  institute  an 


investigation  on  the  basis  of  the 
complaint'*  Conunission  rejection  of  an 
insufficient  or  improperly  filed 
complaint  will  preclude  acceptance  of  a 
motion  for  temporary  relief.  However, 
Commission  rejection  of  a  motion  for 
temporary  relief  will  not  preclude 
institution  of  an  investigation  of  the 
complaint  See  paragraph  (e)(8]  of 
interim  S  210.24. 

The  interim  revisions  to  S  210.24(e) 
also  contain  new  provisions  pertaining 
to  amendment  of  motions  for  temporary 
relief.  Amendment  before  an 
investigation  is  instituted  is  a  matter  of 
right  However,  all  material  filed  to 
supplement  or  amend  the  motion  must 
be  served  on  all  proposed  respondents 
and  on  the  embassies  of  foreign 
governments  that  they  represent.  If  the 
amendment  expands  the  scope  of  the 
motion,  the  35-day  period  allotted  for 
determining  whether  to  institute  an 
investigation  and  to  initiate  temporary 
relief  proceedings  shall  begin  to  run 
anew  from  the  date  the  amendment  is 
filed  with  the  Commission.  See 
paragraph  (e)(7)  of  interim  S  210.24. 

The  interim  revisions  to  S  210.24(e) 
also  contain  new  {Mtivisions  pertaining 
to  the  filing  of  responses  to  motions  for 
temporary  relief.  Under  the  ftmner 
S  210.24(e).  respondents  and  the 
Commission  investigative  attorney  had 
20  days  to  file  such  responses  if  ^ 
motion  for  temporary  relief  was  filed 
with  die  complaint  U  the  motion  was 
filed  after  an  investigation  had  been 
instituted,  responses  were  dne  10  days 
after  service  of  the  motion. 

In  light  of  the  short  statutory 
deadlines  for  concluding  the  temporary 
relief  proceedings  and  ^e  fact  thiat 
respondents  will  have  prior  notice  of  the 
complaint  and  motion  for  temporary 
relief,  the  Commission  determined  that 
the  period  for  responding  to  the  motion 
for  temporary  relief  (and  the  complaint) 
must  be  reduced  to  10  days  (plus 
additional  time  if  service  pursuant  to 
S  210.13  was  by  mail).  Because  a 
respondent's  response  to  the  complaint 
and  notice  of  investigation  helps  to 
define  the  issues  in  a  section  337 
investigation,  each  respondent's 
response  to  the  complaint  and  notice 
also  must  be  filed  in  10  days,  along  with 
its  response  to  the  motion  for  temporary 
relief.  See  paragraph  (e)(9)  of  interim 
S  210.24. 

With  respect  to  adjudication  of 
motions  for  temporary  relief,  interim 


■•  Such  aocepUiiM  will  coiMtitute  provteional 
acceptance  for  pnrpoaet  of  raferring  the  motton  to 
an  AL)  for  iMuance  of  an  ID,  and  the  AL]  is  Dot 
precluded  from  (ubaetiDeiitly  Uanlng  an  ID 
dismiaaing  the  motion  If  appropriate  reaaons  exist 
for  doing  aa 
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S  210.24(e)  eaaentially  retaiiiB  the 
bifurcated  procew  vtiMaed  onder  the 
fonner  rules— «.«..  (1)  use  of  the  ID/ 
discretiooaiy  CommiMioB  review 
procedure  to  detennine  whether  there  is 
reasoo  to  believe  diat  sectioB  337  has 
been  violated,  and  (2)  Coramission 
determination  of  the  issues  of  the 
appropriate  form  of  relief,  whether  the 
public  interest  factors  enumerated  in  the 
statute  piedude  such  reUef^  and  the 
amount  of  the  bond  under  which  the 
respondents'  merchandise  will  be 
permitted  to  enter  the  United  States 
during  the  pendency  of  the  investigation 
and  the  temporary  lelief  order.*** 
However,  the  interin  rule  provisions 
modify  Aat  process  somewhat,  in  the 
manner  described  below. 

Interim  1 210.24(e)  contains  new 
provision*  stating  that  aft»  the  motion 
has  been  i^rred  to  an  AL},  the  AL)  has 
discretion  to  detennine  the  foUotving 
matters:  (1)  The  extent  to  which  the 
parties  wOl  be  permitted  to  engage  in 
discovery,  (2)  the  form  and  extent  of  the 
evidentiary  hearing,  if  such  a  hearing  is 
conducted:  and  (3)  die  extent  to  which 
parties  will  be  permitted  to  file  proposed 
findings  of  fact  prc^osed  conclusions  of 
law,  mod  briefs  pursuant  to  interim 
S  210.52.  See  paragraphs  (e)  (10).  (12), 
(13).  and  (14)  of  interim  S  210.24.  In  U^t 
of  the  stringent  stahitory  deadlines  for 
concluding  the  temporary  relief  phase  of 
an  investigation,  the  ALJ's  decision  on 
the  aforesaid  matters  is  not  reviewable 
on  the  basis  of  a  petition  filed  pursuant 
to  interim  1 210.54  (discretionary 
Commission  review  of  an  ID)  or  on  the 
basis  of  an  application  for  interiocatory 
appeal  filed  pursuant  to  fi  2ia70.  Sea 
paragraph  (e^lS)  of  mterim  9  2ia24. 

Since  the  le^lative  history  of  the 
new  le^slation  indicates  that  the 
Conmissioa  should  not  grant  temporary 
exclusion  orders  without  an  inter  partes 
APA  hearing  **  and  the  Commission 
intends  to  follow  the  same  procedure 
when  determining  whether  to  grant  a 
temporary  cease  and  desist  order,  the 
interim  revisions  to  1 2ia24(e)  provide 
that  no  hearing  will  be  held  if  summary 
judgment  is  granted  for  the  respondents 
[i.e.,  if  temporary  relief  is  denied  on  that 
basis).  See  para^aph  (e)(13)  of  interim 
S  210.24.  The  interim  revisions  further 
provide  that  the  Commission's 
acceptance  of  a  motion  for  temporary 
relief  prior  to  the  institution  of  an 
investigation  is  a  provisional  acceptance 


for  puposes  of  referring  the  motion  to 
the  AL|  and  that  the  AL|  is  not 
precluded  bon  issuing  an  ID  dismissing 
the  motkm  without  a  hearing  if  the  facts 
and  circumstances  so  warrant  See 
paragraphs  (e)  (8)  and  (13)  of  interim 
S  210.24 

With  regard  to  designating  an 
investigation  "more  complicated,"  the 
Commission  notes  that  there  may  be 
cases  in  which  additional  time  is  needed 
for  the  adjudication  of  motions  for 
temporary  relief^  but  not  for  the  final 
disposition  of  the  investigation.  The 
interim  revisions  to  9  210.24(e)  ther^ore 
provide  that  an  investigation  may  be 
designated  "more  complicated"  for  the 
purpose  of  extending  the  deadline  for 
deciding  whether  to  order  temporary 
relief  and/or  for  the  purpose  of 
extending  the  statutory  deadline  for 
completing  the  investigation.  See 
paragraph  (e](ll)  of  interim  S  210.24  [See 
also  paragraphs  (a)  and  (b)  of  interim 
9  210.5§.)  The  revisions  to  9  2ia24(e) 
further  provide  that  if  warranted,  the 
Commission  may  designate  an 
investigation  "more  complicated"  for 
purposes  of  adjudicating  the  motion  for 
temporary  relief  at  the  same  time  it 
determines  whether  tiie  motion  is 
properly  filed  and  should  be  forwarded 
to  the  ALI.  However,  since  it  is  not 
always  possible  to  gauge  the  complexity 
of  a  temporary  reli^  motion  from  the 
face  of  the  motion  or  the  corroborating 
documentation,  the  interim  revisions 
also  authorize  the  AL]  to  issue  an  order, 
sua  sponte  or  on  motion,  designating  an 
investigation  "more  complicated"  for  the 
purpose  of  extending  the  deadline  for 
issuii^  the  temporary  relief  ID  and  the 
Commission's  deadline  for  determining 
whether  to  grant  or  deny  such 
temporary  relieL  Such  an  order  by  the 
AL)  constitutes  a  final  Commission 
determination,  and  notice  of  the  order 
shall  be  published  in  the  Fadetal 
Register  a»  required  by  the  statute  and 
interim  9  21039.  See  paragraph  (e)(ll)  of 
interim  9  210.24.** 

Another  noteworthy  difference 
between  the  former  rules  and  the 
interim  revisions  is  that  under  the 
interim  rules,  the  AL)  may  compel 
discovery  pertaining  to  the  issues  of  the 
approprisrte  form  of  temporary  relief, 
whether  the  public  interest  factors 
enumerated  in  the  statute  preclude  the 
issuance  of  such  reliet  and  the  amount 
of  the  bond  under  which  respondents' 
merchandise  will  be  permitted  to  enter 


*"  when  the  interim  bonding  rules  are 
pranulgatad  [see  nipm  n.2).  they  may  provide  that 
the  Camndnton  aiao  wlB  detennine  vrfaedMr 
compiafaiantahauU  t>e  required  to  poet  a  bond  aa  a 
prerequisite  ta  obtaining  temporary  relief  and.  if  ao, 
the  amount  nf  the  bond. 

•■  R  R.  Ivep.  No.  STB  at  63S. 


"  MoUoa  to  daalyiate  an  inveeti^atian  "mor* 
complicated"  {or  the  pwpoM  of  vctaadiat  the 
deadline  for  ooncioJUng  the  aatira  inriitigatioa  and 
determining  whether  thisre  la  a  violatioa  of  lection 
337  wiH  eenMnue  to  It*  dediM  according  lo  the  ID/ 
discntianafir  ml—  pracwdiira  See  iniacia 
1 1  no.S3(c)  and  aiOW  (a)  wid  (b). 


the  United  States  during  the  pendency  of 
the  investigation  and  any  temporary 
relief  order  issued  in  response  to  the 
motion.*'  The  AL)  may,  but  will  not  be 
required  to.  take  evidmice  on  those 
issues  at  the  hearing  or  to  address  them 
in  the  ID  on  whether  there  is  reason  to 
believe  a  violation  exists.  However,  as 
part  of  the  standard  analysis  for 
determining  whether  to  grant  or  deny  a 
motion  for  ten^ioraiy  relief,  the  AL| 
should  take  evidence  and  the  ID  should 
address  the  question  of  what  effect  the 
form  of  relief  requested  in  the  motion 
would  have  on  the  public  interest.  See 
generally  paragraphs  (e)(12),  (13),  (17) 
and  (18)  of  interim  9  210.24. 

In  order  to  accommodate  the  new 
statutory  deadtines  for  determining 
whether  to  order  temporary  reliet  the 
interim  revisions  to  9  210.24(e)  provide 
that  in  an  ordinary  investigation,  the  ID 
is  to  be  issued  witiiin  70  days  after 
publication  of  the  notice  of  investigation 
in  the  Federal  Register  in  an  ordinary 
case,  and  within  120  days  after  such 
publication  In  a  "more  conqilicated" 
investigatiorL  See  paragraph  (e)(17)  of 
interim  9  210.24.  The  interim  rules  also 
provide  that  the  record  relating  to  aU 
temporary  relief  issues  should  be 
certified  to  the  Commission  as  soon  as 
possible  after  the  close  of  reception  of 
evideiuie,  rather  than  certifying  the 
record  of  the  Commission  concurrently 
with  the  ID.  See  paragraph  (e)(16)  of 
interim  9  210.24.  The  advance 
certification  provision  was  added  in 
ortler  to  facilitate  prompt  and  timely 
Commission  action  (if  asay)  with  respect 
to  the  ID  and  with  respect  to  the  issues 
of  the  appropriate  form  of  relief,  the 
public  interest  factors  enumerated  in  the 
statute,  and  bonding  by  complainant 
and  respondents. 

The  interim  rules  also  contain  new 
provisions  pertaining  to  the  disposition 
of  a  temporary  relief  ID  after  it  has  been 
issued.  In  order  to  comply  with  the 
statutwy  deadlines  for  determining 
whether  to  grant  temporary  relief,  the  ID 
will  become  the  Commission's 
determination  20  calendar  days  after 
issuance  (not  service)  thereof  in  an 
ordinary  case,  and  30  calendar  days 
after  issuance  in  a  "more  complicated" 
investigation — tmless  the  Commission 
modifies  or  vacates  the  ID  within  that 
period.  Such  modification  or  vacation 
may  be  ordered  on  the  basis  of  errors  of 
law  or  policy  reasons  articulated  by  the 
Commission.  The  existence  of  alleged 


"  As  stated  in  a.  2  supra,  interim  rule*  pertaining 
to  the  posting  of  tempmaiy  reWef  bonds  by 
complainants  srlB  be  sat  isilh  in  a  separate  notice 
to  be  pMUtsiMd  at  a  laiar  dale. 
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errors  of  fact  will  not  be  considered.  See 
paragraph  (e)(17)  of  interim  {  210.24. 

In  order  to  assist  the  Commission  in 
determining  whether  modification  or 
revocation  is  warranted,  all  parties  will 
be  permitted  to  file  written  comments 
concerning  the  presence  (or  absence]  of 
errors  of  law  in  the  ID  or  policy  reasons 
that  justify  such  action  (or  which  show 
that  it  would  not  be  justified).  Such 
comments  will  be  limited  to  30  pages 
and  must  be  filed  no  later  than  7 
calendar  days  after  issuance  of  the  ID  in 
an  ordinary  case  and  10  calendar  days 
after  issuance  of  the  ID  in  a  "more 
complicated"  investigation.  (Because  of 
time  constraints  imposed  by  the  new 
statutory  deadlines  for  determining 
whether  to  order  temporary  relief, 
additional  time  for  IDs  served  by  mail 
will  not  be  allotted.)  See  paragraph 
(e)(17)  of  interim  9  210.24. 

In  keeping  with  the  Commission's 
statutory  obligation  to  consult  with  and 
to  seek  advice  and  information  from 
other  federal  agencies  in  section  337 
proceedings,  other  agencies  will  be 
given  an  opportunity  to  file  comments 
on  the  ID.  See  paragraph  (e)(17)  of 
interim  S  210.24 

Each  party  may  file  a  response  to 
other  parties'  comments  within  12 
calendar  days  after  issuance  of  the  ID  in 
an  ordinary  case  and  within  14  days 
after  issuance  of  the  ID  in  a  "more 
complicated"  investigation.  (Again, 
because  of  the  constraints  imposed  by 
the  statutory  deadlines,  additional  time 
if  service  of  the  initial  comments  was  by 
mail  will  not  be  provided.  The  parties 
thus  are  expected  to  cooperate  in  this 
matter  and  facilitate  the  filing  of  timely 
and  useful  responses  by  serving  their 
initial  comments  on  each  other  by  the 
fastest  means  available.  The  reply 
comments  will  be  limited  to  15  pages. 
See  paragraph  (e)(17)  of  interim  S  210.24 

For  purposes  of  determining  (1)  the 
appropriate  form  of  temporary  relief  (if 
such  relief  is  to  be  granted),  (2)  whether 
the  statutory  public  interest  factors 
preclude  such  relief,  and  (3)  the  amount 
of  the  bond  under  which  respondents' 
merchandise  will  be  permitted  to  enter 
the  United  States  diulng  the  pendency  of 
the  investigation  and  any  temporary 
relief  order  issued  in  response  to  the 
motion,  the  procedure  set  forth  in 
paragraph  (e)(18)  of  interim  {  210.24  is 
as  follows: 

(1)  While  the  motion  for  temporary 
relief  is  before  the  ALJ,  he  will  supervise 
and,  if  necessary,  *vill  compel  discovery 
on  the  remedy,  pubHc  interest,  and 
bonding  issues  as  specified  in 
paragraphs  (e)  (12),  (13),  and  (17)  of 
interim  §  2ia24. 

(2)  On  the  60th  day  after  institution  in 
an  ordinary  case,  or  on  the  105th  day 


after  institution  in  a  "more  complicated" 
investigation,  all  parties  may  file  written 
submissions  addressing  those  issues. 
See  paragraph  (e)(18]  of  interim  i  210.24. 

(3)  The  ALJ  will  certify  the  record  to 
the  Commission  as  soon  as  possible 
after  the  closing  of  the  reception  of 
evidence  (as  discussed  above)  and  on 
the  70th  day  after  institution  in  an 
ordinary  investigation  or  on  the  120th 
day  after  institution  in  a  "more 
complicated"  investigation,  the  ALJ  will 
issue  a  temporary  relief  ID.  See 
paragraphs  (e)  (16)  and  (17)  of  interim 

9  210.24.  The  ALJ  may  address  in  the  ID 
the  remedy,  public  interest,  and  bonding 
issues  that  will  be  considered  by  the 
Commission,  but  he  is  not  required  to  do 
so.  The  only  public  interest  issue  that 
the  ID  must  address  is  that  of  the  effect 
the  form  of  relief  requested  in  the 
motion  would  have  on  the  public 
interest.  See  paragraph  (e)(17)  of  interim 
9  210.24.  However  the  ALJ's  ^dings  on 
the  public  interest  may  be  superceded 
by  Commission  findings  on  that  issue,  as 
discussed  below.  See  paragraph  (e)(18) 
of  interim  9  2ia24. 

(4)  On  or  before  the  statutory  deadline 
for  determining  whether  to  order 
temporary  reliet  the  Commission  will 
determine:  (a)  What  form  of  relief  is 
appropriate  in  light  of  any  violation  that 
appears  to  exist  (notwithstanding  the 
form  of  relief  complainant  may  be 
seeking);  (b)  whether  the  public  interest 
factors  enumerated  in  the  statute 
preclude  such  relief;  and  (c)  the  amount 
of  the  bond  under  which  the 
respondents'  merchandise  will  be 
permitted  to  enter  the  United  States 
during  the  pendency  of  any  temporary 
relief  order  issued  by  the  Commission.'* 
In  the  event  that  Commission  findings 
on  the  public  interest  are  inconsistent 
with  findings  made  by  the 
administrative  law  judge  in  the  initial 
determination,  the  Commission's 
findings  are  controlling.  See  paragraph 
{e)(18)  of  interim  9  210.24. 

The  previous  enactment  of  section  337 
made  no  express  provision  for  the 
issuance  of  affirmative  final 
determinations  and  remedial  orders  in 
situations  in  which  one  or  more  of  the 
respondents  defaidts.  The  Commission 
took  such  action,  however,  pursuant  to 
former  9  210.25.  Section  1342(a)(5)(B)  of 
the  Omnibus  Trade  Act  amends  section 
337  by  adding  a  new  subsection  (g), 
which  authorizes  the  Commission  to  (1) 
reach  an  affirmative  final  determination 
concerning  the  violation  of  section  337 
with  respect  to  defaulting  respondents, 
and  (2)  issue  a  limited  or  general 


exclusion  order  or  a  cease  and  desist 
order  if  certain  conditions  are  met 

Section  210.25 

The  new  legislation  differs  from  the 
Commission's  previous  default  practice 
in  the  follo%ving  respects:  Paragraph  (c) 
of  former  9  210.25  authorized  the 
Commission  to  draw  adverse  inferences 
against  defaulting  respondents  in 
determining  whether  complainant  had 
made  a  prima  facie  case  of  a  section  337 
violation.  However,  such  inferences 
could  be  drawn  only  "with  respect  to 
those  issues  for  which  the  complainant 
has  made  a  good  faith  but  unsuccessful 
effort  to  obtain  evidence."  The  new 
legislation  permits  more  liberal  use  of 
adverse  inferences  if  the  complainant  is 
seeking  relief  limited  to  the  defaulting 
respondent.  Specifically,  the  new 
legislation  provides  that  "the 
Commission  shall  presume  the  facts 
alleged  in  the  complaint  to  be  true"  as 
long  as  the  grounds  for  default  have 
been  satisfied.**  It  thus  establishes  a 
pure  default  rule  (similar  to  federal 
district  court  practice)  in  cases  in  which 
the  complainant  is  seeking  limited  relief 
against  a  particular  respondent. 

In  order  to  bring  9  210.25  into 
conformity  with  the  new  legislation, 
paragraph  (c)  of  9  210.25  ("Relief  against 
a  respondent  in  default")  has  been 
revised  to  conform  to  the  language  and 
provisions  of  the  new  legislation  (and  its 
legislative  history,  where  appropriate). 
The  Commission  has  retained  the 
previous  provision  of  9  210.25  that 
authorizes  the  Commission  to  utilize 
adverse  inferences  in  determining 
whether  section  337  has  been  violated  in 
a  default  case  where  complainant  is 
seeking  a  general  exclusion  order. 

The  previous  paragraphs  (a)  and  (b)  of 
9  210.25  (which  provide  the  definition  of 
default  and  the  procedure  for 
determining  default)  are  not  inconsistent 
with  the  provisions  of  the  new 
legislation  and  therefore  have  not  been 
revised,  except  that  the  reference  in 
paragraph  (a)  to  failure  to  file  a 
response  to  the  complaint  and  notice  of 
investigation  within  the  time  provided  in 
interim  9  210.21  has  been  changed  to 
refer  to  interim  9  210.24(e)(9]  as  well  as 
interim  9  210.21. 

Section  21026 

The  new  legislation  did  not 
necessitate  revision  of  this  section;  th« 
interim  provisions  are  the  same  as  the 
former  provisions. 


»«/<£ 


**  Section  1342(a)4S)(B)  of  the  Onuiibus  Trad* 
Act  section  337(g)(1)  of  the  Tariff  Act. 
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Section  210.30 

Section  210.30  sets  forth  general 
provisions  governing  discovery. 
Paragraph  (c)  of  that  section  discusses 
general  limitations  on  discovery.  For 
clarity — and  to  be  consistent  with  the 
provisions  of  interim  §  210.24(e)(12) 
which  give  the  AL)  discretion  to  control 
the  nature  and  extent  of  discovery 
pertaining  to  a  motion  for  temporary 
reUef — §  210.30(c)  has  been  revised  to 
state  that  the  AL]  shall  limit  the  kind  or 
amount  of  discovery  to  be  had,  or  the 
period  during  which  discovery  may  be 
carried  out.  in  a  manner  that  is 
consistent  with  the  time  limitations  set 
forth  in  paragraph  (e)(17)  of  interim 
S  210.24  for  adjudicating  motions  for 
temporary  relief  or  the  time  limitations 
unposed  by  interim  S  210.53(a]  for 
issuing  an  ID  on  permanent  relief.  The 
other  provisions  of  S  210.30  have  not 
been  changed. 

Sections  210.31  through  210.35 

The  new  legislation  did  not 
necessitate  revision  of  these  sections; 
the  Interim  provisions  are  the  same  as 
the  former  provisions. 

Section  210.36 

As  noted  above,  section  1342(a)(5)(B) 
of  the  Omnibus  Trade  Act  created  a 
new  subsection  (h)  of  section  337,  which 
authorizes  the  Commission  to  prescribe 
rules  for  imposing  sanctions  for  abuse  of 
discovery  in  section  337  investigations 
to  the  extent  sanctions  could  be 
imposed  by  a  Federal  district  court 
under  Rule  37  of  the  FRCP. 

The  Commission  rule  governing 
sanctions  for  abuse  of  discovery  is 
S  210.36.  It  has  not  been  revised,  for  the 
following  reasons.  The  existing 
provisions  of  S  210.36  provide  sanctions 
that  are  comparable  to  those  available 
under  FRCP  37,  except  that  there  is  no 
provision  for  a  sanction  order  directing 
payment  of  a  party's  costs  and 
attorneys'  fees.  The  Commission  will 
determine  at  a  later  date  whether  to 
publish  proposed  rules  governing  the 
issuance  of  orders  directing  the  payment 
of  costs  and  attorneys'  fees  as  a 
sanction  for  abuse  of  discovery. 

Section  210.37 

The  new  legislation  did  not 
necessitate  revision  of  this  section;  the 
interim  provisions  are  the  same  as  the 
former  provisions. 

Section  210.40 

The  new  legislation  did  not 
necessitate  revision  of  this  section;  the 
interim  provisions  are  the  same  as  the 
former  provisions. 


Section  210.41 

Section  210.41  sets  forth  general 
provisions  governing  hearings  in  section 
337  investigations.  Paragraph  (a)  has 
been  revised  to  include  a  cross- 
reference  to  paragraph  (e)(13)  of  interim 
S  210.24  concerning  the  ALJ's  discretion 
as  to  the  conduct  of  a  hearing  on 
motions  for  temporary  relief.  No  other 
changes  have  been  made  in  this  section. 

Section  210.42 

The  new  legislation  did  not 
necessitate  revision  of  this  section;  the 
interim  provisions  are  the  same  as  the 
former  provisions. 

Section  210.43 

Section  210.43  defines  what 
constitutes  the  administrative  record  in 
a  section  337  proceeding.  It  also  sets 
forth  procedures  for  reporting  and 
transcribhig  hearings,  correcting  hearing 
transcripts,  and  certifying  the  record  to 
the  Commission  concurrently  with  an  ID 
or  at  such  time  as  the  Commission  may 
order.  The  only  revision  is  the  insertion 
of  the  phrase  "except  as  provided  in 
S  210.24(e)(16)  of  this  part"  at  the 
beginning  of  paragraph  (d)  of  {  210.43. 
lliis  change  was  made  in  order  to 
maintain  intra-Part  consistency  and  to 
reiterate  that  certification  of  the  record 
of  a  temporary  relief  proceeding  may 
occur  prior  to  issuance  of  the  temporary 
ID. 

Section  210.44 

Section  210.44  makes  provision  for  in 
camera  treatment  of  confidential 
information.  Paragraph  (a)  of  9  210.44(a], 
which  defines  in  camera  treatment  for 
purposes  of  a  section  337  investigation, 
has  been  revised  (1)  to  conform  to  the 
new  statutory  restrictions  on  disclosure 
of  confidential  information  and  (2)  to 
include  cross-references  to  the  other 
Commission  rule  concerning  the  same 
subject  matter,  namely  interim  S  210.6. 
Paragraph  (e)  of  S  210.44 — which 
provides  for  "declassification"  [i.e., 
removal  of  the  confidential  designation 
from  information  so  designated  by  the 
submitter] — also  has  been  revised  (1)  to 
conform  to  the  new  statutory  provision 
which  indicates  that  the  confidentiality 
of  information  submitted  or  exchanged 
among  the  parties  is  determined  by  the 
Commission's  rules,  and  (2)  to  be 
consistent  with  section  1342(a)(8)  of  the 
Omnibus  Trade  Act,  which  created  a 
new  subsection  (n)  of  section  337 
providing  that  information  that  is 
(properly)  designated  confidential  by  the 
submitter  cannot  be  declassified  and 
publicly  disclosed  without  the  consent 
of  the  submitter. 


Section  210.50 

The  new  legislation  did  not 
necessitate  revision  of  this  section.  The 
interim  provisions  of  §  210.50  are  the 
same  as  the  former  provisions,  except 
that  a  cross-reference  to  paragraph 
(e](17)  of  interim  S  210.24  has  been 
added  to  paragraph  (f)  of  §  210.50. 
Paragraph  (f)  previously  stated  that  an 
administrative  law  judge's  order  of 
summary  determination  constituted  an 
initial  determination  under  S  210.53. 
Since  paragraph  (e)(13)  of  interim 
S  210.24  contemplates  the  possible 
issuance  of  a  summary  determination  a 
motion  for  temporary  rehef  by  an 
administrative  law  judge  and  states  that 
such  a  ruling  shall  be  in  the  form  of  an 
initial  determination  under  paragraph 
(e)(17]  of  interim  S  210.24.  the  cross- 
reference  to  paragraph  (e)(17)  of  interim 
S  210.24  was  necessary  for  intra-Part 
consistency. 

Section  210.51 

The  previous  enactment  of  section  337 
made  no  provision  for  the  Commission 
to  terminate  an  investigation  in  whole  or 
in  part  on  the  basis  of  a  settlement 
agreement  or  a  consent  order  without  a 
conciurent  determination  as  to  whether 
section  337  had  been  violated.  Prior  to 
the  enactment  of  the  new  legislation,  the 
Commission  took  such  action  on  the 
basis  of  authority  derived  from  the  APA. 

Section  1342(a)(2)  of  the  Omnibus 
Trade  Act  amends  subsection  (c)  of 
section  337  to  give  the  Commission 
express  authority  to  take  such  action. 
Section  210.51  of  the  Commission's 
rules,  which  governs  termination  of 
investigations,  has  been  revised  by 
adding,  to  paragraphs  (b)  and  (c)  of  that 
section,  a  citation  to  the  new  statutory 
provision  that  authorizes  the 
Commission  to  order  terminations  on 
the  basis  of  a  settlement  agreement  or  a 
consent  order  without  making  a 
determination  as  to  whether  section  337 
has  been  violated.  Since  the  statute 
indicates  that  such  terminations  "may" 
be  ordered  without  making  a 
determination  as  to  whether  a  violation 
has  occurred  and  it  is  possible  that  there 
may  be  instances  in  which  such  a 
determination  would  be  appropriate, 
paragraphs  (b)  and  (c)  have  been  further 
revised  to  indicate  that  the  Commission 
can,  but  is  not  required  to,  make  a 
violation  determination  when  it 
terminates  an  investigation  in  whole  or 
in  part  on  the  basis  of  a  settlement 
agreement  or  consent  order. 

Section  210.51  also  has  been  revised 
by  including  the  word  "settlement" 
before  "agreement."  where  appropriate, 
in  order  to  make  it  plain  that  the 
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licensing  and  other  agreementa 
discussed  in  that  sectun  an  "settloBent 
agreementa"  for  purpoaes  of  the 
amended  atatute. 

Section  210.52 

Section  210.52  governs  the  filing  of 
proposed  findings  of  fact  |Ht>po8ed 
conclusions  of  law.  and  bri^  by  the 
parties.  The  former  9  210.52  gave  parties 
the  right  to  file  sudi  documents  with  no 
restrictions  on  subject  matter,  page 
length,  or  the  time  of  filing  (except  that 
the  presiding  ALJ  was  given  some 
discretion  to  determine  the  time  for 
filing  such  documents  after  an 
evidentiary  hearing  under  former 
S  210.41).  Section  1342(a)(3KB)  of  the 
Omnibus  Trade  Act  amends  subsection 
(e)  of  section  337  by  creating  statutory 
deadlines  for  determining  whether  to 
grant  or  deny  temporary  relief.  For  that 
reason  and  in  order  to  be  ccmsiBtent 
with  paragraph  (eUl4)  of  interim 
§  210.24  of  the  Commission's  rules 
(which  allows  the  ALJ  to  determine  to 
what  extent  the  parties  will  be 
permitted  to  file  pn^rased  finttiTigB  of 
fact,  proposed  conclusions  of  law,  and 
brieh).  the  words  "except  as  provided  in 
S  2ia24(e)(14]"  have  been  inserted  into 
the  first  sentence  of  {  210.S2  of  the  rales. 

Section  210S3 

Former  §  210.53  governed  the  issuance 
and  disposition  of  IDs  for  all  matters 
that  were  to  be  adjudicated  by  the  ID/ 
discretionary  review  procedure — 
including  motions  for  temporary  relief 
and  motions  for  designating  an 
investigation  "more  compHcated."  In 
light  of  the  interim  revisions  to 
§  210.24(e)  concerning  those  matters,  the 
phrase  "except  as  provided  in 
S  2ia24(e)"  or  similar  clarification  has 
been  inserted  into  paragraphs  (b),  (c), 
(h),  and  (i)  of  §  2ia53.  These  changes 
were  made  to  indicate  that  Commission 
review  of  and  the  finality  of  IDs 
pertaining  to  temporary  relief  and  ALJ 
determinations  to  designate  an 
investigation  "more  complicated"  for 
purposes  of  adjudicating  a  motion  for 
temporary  relief  are  governed  by  interim 
§  210.24(e)  and  not  interim  \  210.53. 

Because  interim  §  210.59(c)  contains 
new  provisions  concerning  the  issuance 
of  IDs  designating  an  investigation 
"complicated"  (see  the  discussion 
below),  paragraph  (c)  of  S  210.53  has 
been  revised  to  cover  IDs  on  that  issue 
as  well. 

Section  210.54 

Former  §  210.54  governed  the  filing 
and  disposition  of  petitions  for  review  of 
IDs,  including  those  pertaining  to  the 
grant  or  denial  of  temporary  relief.  In 
light  of  the  interim  revisions  to 


SS  210.24(e]  and  210.53,  S  210.54  has 
been  revised  to  indicate  that  (1) 
paragraph  (e)(17]  of  interim  S  210.24 
(and  not  9  210.54]  governs  the  parties' 
abibty  to  challenge  IDs  pertaining  to 
temporary  reliet  and  (2)  and  ALJ's 
determination  to  designate  an 
investigation  "man  complicated"  to 
obtain  more  time  to  adjudicate  a  motion 
for  temporary  relief  is  not  reviewable 
since  it  constitutes  a  final  determination 
of  the  Conunission  pursuant  to 
paragraph  (e)(ll)  of  the  interim  9  210.24. 

Section  210.55 

Section  210.55  governs  review  of  an  ID 
on  tiie  Commission's  own  initiative 
rather  than  in  req>onse  to  a  petition  for 
review.  In  order  to  coiJorm  to  interim 
99  210.24(e),  210.53  and  210.54,  9  210.55 
has  been  revised  to  indicate  that  (1) 
paragraph  (e)(17)  of  hiterim  9  2ia24 
(and  not  9  210.54)  governs  the  parties' 
ability  to  diaQenge  IDs  pertaiiting  to 
temporary  relief,  and  (2)  an  ALJ's 
determination  to  designate  an 
investigation  "more  complicated"  to 
obtain  more  time  to  adjudicate  a  motion 
for  temporary  relief  is  not  reviewable 
since  it  constitutes  a  final  determination 
of  the  Commission  pursuant  to 
paragraph  (eKll)  of  faiterfan  9  210.24. 

Section  210.56 

Section  210J6  governs  the  process  of 
reviewing  of  IDs.  The  former  provisions 
of  this  section  discussed  (1)  the  filing  of 
briefs,  (2)  requests  for  oral  argument,  (3) 
the  scope  of  the  review,  (4)  what  action 
the  Commission  could  take  upmn 
completion  of  the  review,  and  (5)  the 
time  limits  for  concluding  a  review  of  an 
ID  concerning  temporary  relief.  The 
same  types  of  revisions  that  were  made 
in  9  9  210.54  and  2ia55  have  been  made 
in  9  210.56. 

Section  210.57 

Former  paragraph  (c)  of  9  210.57 
provided  (1)  that  all  Commission  actions 
except  exclusion  orders  generally  are 
enforceable  when  the  a^ected  party 
received  notice  of  such  action,  and  (2) 
that  exclusion  orders  are  enforceable 
when  the  Secretary  of  the  Treasury 
receives  notice  of  such  orders. 

Section  1342(a)(5)(B)  of  the  Omnibus 
Trade  Act  amended  section  337  of  the 
Tariff  Act  by  creating  a  new  subsection 
(i),  which  authories  the  Commission,  if 
certain  conditions  are  met,  to  order 
seizure  and  forfeiture  of  articles 
imported  in  violation  of  an  outstanding 
permanent  (and  final)  exclusion  order. 
In  cases  in  which  sudi  seizure  and 
forfeiture  is  ordered,  the  Commission 
must  notify  the  Secretary  of  the 
Treasury  and,  upon  receipt  of  the  order, 
the  Secretary  must  enforce  it  in 


accordance  with  the  procedure  set  forth 
in  the  statute. 

Paragraph  (c)  of  9  210.57  of  the  rules 
has  been  revised  to  indicate  that  all 
Commission  actions  except  exclusion 
orders  and  seizure  and  fcuieiture  orders 
generally  are  enforceable  when  the 
effected  party  receives  notice  of  such 
action,  and  that  exclusion  and  seizure 
and  forfeiture  orders  are  enforceable 
when  the  Secretary  of  the  Treasury 
receives  notice  of  such  orders. 

Former  paragraph  (d)  of  9  210.57  has 
been  revised  to  correct  a  typograpUosl 
error  in  tlie  first  sentence,  which  made 
the  sentence  unintelligible. 

Section  210.58 

Secticm  210.58  governs  the 
Commission's  adjudication  of  the  issues 
of  remedy,  the  public  interest  and 
bonding  in  section  337  investigations. 
The  following  revisions  have  been  made 
in  this  rule. 

(1)  The  previous  enactment  of  section 
337  of  the  Tariff  Act  provided  that  if  the 
Commiasion  determined  tiuit  there  was 
a  violation  of  section  337,  the 
Comniasion  could  order  exdusion  of  the 
subject  imports  or,  in  lieu  of  cxdusion, 
the  Commission  could  issue  cease  and 
desist  orders.  (The  same  rale  applied  for 
temporary  relief.)  Section  1342(a)(4)(A] 
of  the  Omnibus  "Trade  Act  anumded 
subsectitm  (f)  of  section  337  by  giving 
the  Commission  express  authority  to 
issue  cease  and  desist  orders  in  addition 
to  (as  weD  as  in  Ueu  of)  exclusion 
orders.  Revisions  have  been  made  in 
paragraph  (a)  of  9  210.58  of  the 
Commission's  rules  in  order  to 
correspond  to  the  change  in  the 
statutory  relief  provisions. 

(2)  As  discussed  above  in  connection 
with  interim  9  210.25,  the  new  legislation 
also  makes  provision  for  the  issuance  of 
"general"  or  "limited"  exclusion  orders. 
[See  section  1342(a)(5)  of  the  Omnibus 
Trade  Act  creating  a  subsection  (g)  of 
section  337.)  Paragraph  (a)  of  9  210.58  of 
the  Commission's  rules  has  been 
modified  to  make  explicit  the  option 
available  to  the  Commission  in 
determining  whether  to  order  articles  to 
be  excluded  from  entry  into  the  United 
States. 

(3)  The  reference  in  paragraph  (a)  of 
§  210.58  to  the  bonding  provision  of 
former  subsection  (g)(3]  of  section  337 
has  been  changed  to  "subsection  (j)(3)," 
which  is  the  new  designation  for  that 
subsection.  [See  section  1342(a)(5)(A)  of 
the  Omnibus  Trade  Act.) 

(4)  Paragraph  (b)  of  9  2ia58  of  the 
Commission's  rales  formeriy  provided 
that  the  ALJ  could  make  findings  in  the 
temporary  relief  ID  pertaining  to  the 
public  interest  but  he  could  not  compel 
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discovery  solely  to  obtain  information 
relating  to  the  public  interest  In  light  of 
the  provisions  of  interim  9  210.24(e), 
which  now  authorize  ALJs  to  compel 
discovery  and  make  findings  on  remedy, 
the  public  interest,  and  bonding  issues 
when  adjudicating  motions  for 
temporary  relief,  a  reference  to 
para^vphs  (e)(12).  (13),  and  (17)  of 
interim  9  210.24  have  been  added  to 
paragraph  (b)  of  9  210.58  for  intra-Part 
consistency  and  to  prevent  confusion.'* 

Section  2iaS9 

Former  9  210.59.  (entitled  "Period  for 
concluding  investigation")  previously 
discussed  the  following  matters:  (1)  The 
12-month  and  l8-month  statutory 
deadlines  for  completing  ordinary  and 
"more  complicated"  investigations;  (2) 
the  grounds  and  procedure  for 
designating  an  investigation  "more 
complicated";  and  (3)  the  exclusion  of 
any  time  during  wUdi  an  investigation 
was  suspended,  in  computing  the 
statutory  deadline  for  completion  of  the 
investigation. 

Section  210.59  has  been  revised  in  the 
following  manner 

(1)  The  previous  text  of  9  210.59  has 
been  incorporated  into  a  new  paragraph 
(a). 

(2)  To  be  consistent  with  the 
provisions  of  interim  9  210.24(e),  a  new 
paragraph  (b)  has  been  added  to 

9  210.59  to  provide  for  the  designation  of 
an  investigation  as  "more  complicated" 
solely  for  the  purpose  of  obtaining  more 
time  to  adjudicate  a  motion  for 
temporary  relief. 

(3)  The  other  revisions  to  9  210.59 
pertain  to  "complicated"  (as  opposed  to 
"more  complicated")  investigations. 
Section  1342(d)(2)  of  the  Omnibus  Trade 
Act  provides  that  any  investigation 
under  section  337  of  the  TarifT  Act  that 
is  due  to  be  completed  within  180  days 
after  enactment  of  the  Omnibus  Trade 
Act  can  be  declared  "complicated."  and 
the  12-month  or  18-month  statutory 
deadline  can  be  extended  for  up  to  an 
additional  90  days.  New  provisions  for 
"complicated"  investigations  have  been 
added  to  9  210.59  of  the  Commission's 
rules  as  paragraph  (c).  The  first  part  of 
paragraph  (c)  corresponds  to  the 
language  of  the  new  legislation,  which 
provides  for  "complicated" 
designations.  The  second  half  of 
paragraph  (c)  provides  a  general 
definition  of  a  "complicated" 
investigation  and  also  provides  that  the 


UMI 


"  Because  the  temporary  relief  provisions  of  the 
new  legislation  provide  for  the  possible  posting  of  a 
temporary  relief  bond  by  the  complainant  as  a 
prerequisite  to  obtaining  such  relief,  the 
Commission  may  eventually  revise  paragraph  (a)  of 
section  210.58  further  to  include  that  issue  as  part  of 
thi-  Commission's  bonding  analysis.  [See  supra  0.2.) 


ID/discretionary  review  procedure  is  to 
be  used  to  obtain  that  designation.  The 
appropriateness  of  ordering  the 
"complicated"  designation  and  the 
length  of  the  resulting  extension  of  time 
will  depend  on  the  facts  and 
circumstances  in  each  case. 

Sections  210,60  and  210.61 

The  new  legislation  did  not 
necessitate  revision  of  these  sections; 
the  interim  provisions  are  the  same  as 
the  former  provisions.*^ 

Section  210.70 

Section  210.70  governs  interiocutory 
appeals  to  the  Commission  of  actions 
taken  by  the  ALJ.  The  preexisting 
provisions  of  this  rule  have  been 
retained,  but  the  Commission  has  added 
the  phrase  "except  as  provided  in 
9  210.24(e)(15)"  to  be  consistent  with  the 
new  interim  provisions  of  that  section, 
which  expressly  disallow  such  appeals 
in  connection  with  motions  for 
temporary  relief  because  of  the  stringent 
statutory  deacUines  for  determining 
whether  to  grant  such  motions. 

Section  210.71 

Section  2ia71  sets  out  the  statutory 
right  to  judicial  review  of  Commission 
determinations  under  section  337.  The 
new  legislation  resulted  in  a  technical 
amendment  in  the  previous  statutory 
provisions  governing  such  review — i.e.. 
the  reference  to  judicial  review  of  a 
Commission  determination  "under 
subsection  (d),  (e),  or  (f)  of  section  337" 
was  changed  to  "subsection  (d),  (e),  (f) 
or  (g)  of  section  337."  (See  section 
1342(b)(2)(A)  of  the  Omnibus  Trade 
Act.)  A  corresponding  revision  has  been 
made  in  9  210.71. 

Explanation  of  the  Interim  Revisions  to 
19  CFR  Part  211 

Section  211.01 

The  new  legislation  did  not 
necessitate  revision  of  this  section.  The 
interim  provisions  are  the  same  as  the 
former  provisions,  except  that  the 
reference  to  "section  337"  has  been 
changed  to  "section  337  of  the  Tariff  Act 
of  1930." 

Section  211.10 

Paragraphs  (a)  and  (b)  of  this  section 
were  revised  to  correct  an  erroneous 
cross-reference  to  former  9  210.14  which 
no  longer  exists.  The  references  to  that 
section  have  been  changed  to 
"9  210.58(a)(1)".  In  addition,  the 
reference  to  "section  337"  in  paragraph 
(a)  of  9  211.10  has  been  changed  to 
"section  337  of  the  Tariff  Act  of  1930." 


"  But  see  infra  n.  29  with  respect  to  i  210.61. 


Section  211.20 

The  new  legislation  did  not 
necessitate  revision  of  this  section.  The 
interim  provisions  are  the  same  as  the 
former  provisions,  except  for  minor 
editorial  changes. 

Section  211.21 

Section  211.21  pertains  to  settlement 
by  consent.  Paragraph  (b)  of  this  section 
has  been  revised  in  the  same  fashion  as 
9  210.51  of  Part  210— *>..  the 
Commission  has  added  a  citation  to  the 
new  statutory  provision  authorizing 
terminations  on  the  basis  of  consent 
orders  without  a  determination  of 
whether  section  337  has  been  violated. 
In  addition,  the  citation  to  99  210.54 
through  210.56  in  paragraph  (b)  of 
9  211.21  has  been  corrected  to  refer  to 
interim  99  210.53  through  210.56. 

Section  211.22 

The  new  legislation  did  not 
necessitate  revision  of  this  section.  The 
interim  provisions  are  the  same  as  the 
former  provisions,  except  that  the 
previous  references  to  "section  337" 
have  been  changed  to  "section  337  of  the 
Tariff  Act  of  1930"  where  appropriate. 

Section  211.50 

The  new  legislation  did  not 
necessitate  revision  of  this  section.  The 
interim  provisions  are  the  same  as  the 
former  provisions,  except  that  the 
previous  references  to  "section  337" 
have  been  changed  to  "section  337  of  the 
Tariff  Act  of  1930"  where  appropriate. 

Section  211.51 

The  new  legislation  did  not 
necessitate  revision  of  this  section.  The 
interim  provisions  are  the  same  as  the 
former  provisions,  except  that  the  first 
sentence  of  paragraph  (a)  has  been 
revised  to  correct  a  typographical  error. 

Section  211.52 

Section  211.52  pertains  to  the  handling 
and  treatment  of  confidential 
information  submitted  to  the 
Commission  pursuant  to  a  final 
Commission  action.  This  rule  has  been 
revised  to  be  consistent  with  the  new 
legislative  provisions  concerning  the 
handling  of  confidential  information  in 
section  337  proceedings  and  with  other 
Commission  rules  pertaining  to  the  same 
subject  treatment.  The  revisions 
primarily  consist  of  cross-references  to 
the  other  applicable  rules. 

Section  211.53 

The  new  legislation  did  not 
necessitate  revision  of  these  sections. 
The  interim  provisions  are  the  same  as 
the  former  provisions,  except  that 
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references  to  the  Commission's  former 
"Unfair  Import  Investigations  Division" 
and  the  "the  Chief'  of  that  division  have 
been  changed  to  "the  Office  of  Unfair 
Import  Investigations"  (consistent  with  a 
similar  reference  in  interim  5  210.24(e)(6) 
and  "the  Director." 

Section  211.54 

The  new  legislation  did  not 
necessitate  revision  of  this  section.*' 
The  interim  provisions  are  the  same  as 
the  former  provisions,  except  that  the 
previous  reference  to  "section  337"  in 
paragraph  (b)  has  been  changed  to 
"section  337  of  the  Tariff  Act  of  1930" 
where  appropriate. 

Section  211.55 

The  new  legislation  did  not 
necessitate  revision  of  this  section.  The 
interim  provisions  are  the  same  as  the 
former  provisions,  except  that  the 
previous  reference  in  paragraph  (b)  to 
"subsection  (a)  above"  has  been 
changed  to  "paragraph  (a)  of  this 
section." 

Sections  211.56,  211.58,  and  211.59 

In  addition  to  authorizing  the 
Commission  to  issue  cease  and  desist 
orders  in  addition  to  an  exclusion  order, 
section  1342(a)(5)(B)  of  the  Omnibus 
Trade  Act  amends  section  337  of  the 
Tariff  Act  by  creating  a  new  subsection 
(i),  which  authorizes  the  Commission,  if 
certain  conditions  are  met,  to  order 
seizure  and  forfeiture  of  articles 
imported  in  violation  of  section  337  and 
an  outstanding  permanent  (and  final) 
exclusion  order.  In  cases  in  which  such 
seizure  and  forfeiture  is  ordered,  the 
Commission  must  notify  the  Secretary  of 
the  Treasury  and,  upon  receipt  of  the 
order,  the  Secretary  must  enforce  it  in 
accordance  with  the  procedure  set  forth 
in  the  statute. 

The  Commission  determined  that  the 
most  logical  place  to  insert  interim 
Commission  rules  providing  for  the 
issuance  of  seizure  and  forfeiture  orders 
is  in  Subpart  C  of  Part  211.  Subpart  C  of 
Part  211  governs,  inter  alia,  enforcement 
of  Commission  exclusion  orders,  cease 
and  desist  orders,  and  consent  orders. 
Section  211.56(c)  in  that  subpart 
provides  for  (1)  formal  Commission 
enforcement  proceedings,  (2)  the 
resulting  modification  or  revocation  of 
the  order  in  question  to  prevent  unfair 
practices,  and  (3)  the  initiation  of  civil 
actions  for  civil  penalties  or  injunctive 
relief.  Since  the  new  seizure  and 
forfeiture  provisions  of  section  337  will 
be  an  additional  means  of  enforcing 
Commission  exclusion  orders,  the 
seizure  and  forfeiture  provisions  have 


been  implemented  on  an  interim  basis 
by  adding  a  new  paragraph  (c)(5)  to 
S  211.56.  The  new  paragraph  (c)(5)  of 
§  211.56  corresponds  to  the  seizure  and 
forefeiture  jirovisions  of  the  new 
legislation.  Section  211.58  also  has  been 
revised  in  the  following  manner  (1)  The 
reference  in  paragraph  (a)  to  the 
Commission's  former  "Unfair  Import 
Investigations  Division"  has  been 
changed  to  "the  Office  of  Unfair  Import 
Investigations"  (consistent  with  a 
similar  reference  in  interim 
§§  210.24(e)(6)  and -211.53);  and  (2)  the 
previous  references  to  "section  337(f)"  in 
paragraphs  (b)  and  (c)  have  been 
changed  to  "subsection  (f)  of  section  337 
of  the  Tariff  Act  of  1930." 

As  part  of  the  general  plan  for  interim 
implementation  of  the  new  seizure  and 
forfeiture  provisions,  the  Commission 
also  has  revised  9  211.58  ('Temporary 
emergency  action")  to  provide  for  the 
issuance  of  seizure  and  forfeiture  orders 
on  an  emergency  basis,  pending  the 
institution  of  formal  Commission 
enforcement  proceedings  pursuant  to 
§  211.56(c). 

Finally,  since  the  proposed  seizure 
and  forfeiture  provisions  require  the 
Commission  to  notify  the  Secretary  of 
the  Treasury  whenever  a  seizure  and 
forefeiture  order  is  issued  (so  that  the 
order  can  be  enforced),  the  Commission 
also  has  revised  §  211.59  ("Notice  of 
enforcement  action  to  government 
agencies")  to  expressly  provide  for  such 
notification. 

Section  211.57 

Section  1342(a)(6)(B)  of  the  Omnibus 
Trade  Act  amended  section  337  by 
adding  a  new  subsection  (k)  providing 
for  the  modification  or  rescission  of  an 
exclusion  from  entry  or  an  order  issued 
under  subsections  (d),  (e),  (f),  (g).  or  (i) 
of  section  337.  The  new  statutory 
provision  authorizes  the  Commission  to 
modify  or  rescind  temporary  and 
permanent  remedial  orders  in  response 
to  a  petition  filed  by  a  respondent  who 
was  previously  found  to  be  in  violation 
of  section  337,  provided  that  such  action 
is  warranted  on  the  basis  of  new 
evidence,  or  evidence  that  could  not 
have  been  presented  during  the 
proceeding  that  led  to  the  issuance  of 
the  order,  or  on  grounds  that  would 
permit  relief  from  a  judgment  or  an 
order  under  the  FRCP.** 


Commission  S  211.57,  formerly 
entitled  "Modification  or  dissolution  of 
final  Commission  actions,"  has  been 
revised  in  the  following  manner 

(1)  To  conform  to  language  of  the  new 
statutory  provisions,  the  word 
"rescission"  has  been  substituted  for 
"dissolution"  and  the  word  "petition" 
has  been  substituted  for  "motion." 

(2)  The  former  provisions  regarding 
the  filing  of  motions  imder  \  211.57  and 
new  language  corresponding  to  the  new 
statutory  provisions  pertaining  to  the 
filing  of  petitions  for  modifications  or 
revocation  by  a  party  previously  found 
to  be  in  violation  of  section  337  have 
respectively  become  paragraphs  (1)  and 
(2)  of  a  newly  created  paragraph  (a)  of 
§  211.57  entitled  "Petitions  for 
modification  or  rescission  of  final 
Commission  actions." 

(3)  The  remaining  provisions  of  former 
§  211.57  have  become  paragraph  (b)  of 
that  rule,  which  is  entitled  "Commission 
action  upon  receipt  of  a  petition." 

List  of  Subjects 

19  CFR  Part  210 

Administrative  practice  and 
procedure.  Investigations  of  unfair  acts 
and  unfair  methods  of  competition  in 
U.S.  import  trade. 

19  CFR  Part  211 

Administrative  practice  and 
procedure,  Enforcement. 

Chapter  II,  Subchapter  C  of  Title  19  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  Part  210  is  revised  to  read  as 
follows: 

PART  210— ADJUDICATIVE 
PROCEDURES 

210.1  Applicability  of  part 

210.2  General  policy. 

Subpart  A— General  Provisiora 

210.4  Definitions. 

210.5  Written  submissions. 

210.6  Confidential  business  information. 

210.7  Computation  of  time,  additional 
hearings,  postponements,  continuances, 
and  extensions  of  time. 


'  But  see  infra  nJO  with  respect  to  t  211.M(b). 


"  The  House  and  Senate  reporls  accompanying 
the  original  House  and  Senate  versions  of  the  trade 
bill  stated  that  this  provision  is  intended  to  codify 
the  existing  Commission  practice.  HJt  No.  40  at  161; 
S.  Rep.  No.  71  at  133.  The  Commission  notes, 
however,  that  the  new  legislation  differs 
signiHcantly  from  preexisting  Commission  rules 
under  which  respondents  and  other  parties  could 
have  obtained  implicit  or  explicit  modification  or 


rescission  of  a  remedial  order  or  the  determination 
that  resulted  in  the  issuance  of  the  order — viz.. 
former  SS  210.61,  211.57,  and  211.54(bj.  For  purpoees 
of  implementing  the  new  statutory  provisions  on  an 
interim  basis,  the  Commission  has  decided  simply 
to  incorporate  the  statutory  provisions  into  {  211.57. 
But  for  purposes  of  developing  final  rules  to 
implement  the  new  modification  and  rescission 
provisions,  the  Commission  will  assess  interim 
iS  210.61.  211.54(b).  and  211.57(a)  to  determine 
whether  to  develop  new  or  revised  rules  governing 
modification  or  rescission  of  final  Commission 
actions.  Interested  persons  are  encouraged  to 
comment  on  the  issue. 
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2108    Senrin  of  prootss  and  other 


by  tectioa  333, 33S,  and  337  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1333, 1335.  and 
1337). 


210.10  OoanHMMMRt  •(  prooeedingB. 

210.11  Actioa  af  Gnauninicn  upon  receipt 
afmnylaint 

2iaiX    laetitiitiBB  of  iavostigation. 
210.13    Service  of  complaint  and  notice  of 
investigation  by  the  Commission. 

mdltoliam 

ThecomplainL 

21021  Theriipaoii 

21022  AaMOftaants  to  pleadings  and  notice 
of  iavaatigatioa. 

210.23  Supplemental  submissions. 

21024  Motions. 

2K12S  Dehah. 
210JB 


GubptD    DtacoriTfod  Cowpulaonr 


21030  General  provisions  goveniing 
diaooveiy. 

21031  Depositiona. 
21vi3z    nnerrogatofies. 

21033    Raqaeat  for  prodnction  of  documents 

and  things  and  entry  upon  land. 
210J4    Request  for  adniission. 
2103S    Subpoenas. 

21038    Failure  to  make  discovery:  sanctions. 
21037    ProtaOhre  orders. 


SubpwtE- 


Conforoncos  and 


21040  Prehearing  conferences. 

21041  General  provisions  for  hearings. 

21042  Evidence. 

21043  Record. 

21044  In  camera  treatment  of  confidential 
iofoniiatioa. 

Subpart  r—0«fnnlnaUons  and  Actkma 
Takm 

21OS0 
21051 
21052 
21053 
210.54 
210&5 


Qmiaiary  determinations. 
Terminalion  of  investigation. 
Proposed  findings  and  conclusions. 
Initial  dHermination. 
Petition  for  review. 
Commission  review  on  its  own 
motion. 
210S6    Review  by  Commission. 

210.57  Implementation  of  Coamiission 
action. 

210.58  Commission  action,  public  interest 
factor,  and  bonding. 

21059    Period  for  concluding  Commission 
investigation. 


210.60  Petition  for  reconsideration. 

210.61  Disposition  of  petition  for 
reoonsideratioo. 

210.70    faiteriocutory  appeals. 

2M.71    Appeals  of  final  determination  to  the 

United  States  Comt  of  Appeals  for  the 

Federal  Circnit 
Authority  IB  U.S.C  1333, 1335.  and  1337. 


9210.1    ApplcabHty  of  Part 

The  rale*  in  Ms  Ph^  govern 
procethire  relatiag  to  proceedings  under 
section  337  of  tha  Tariff  Act  of  1930  (19 
U.S.C.  1337).  These  rules  art  authorbced 


§210.2 

It  is  the  poOcy  of  the  Commission  diat 
to  the  extmt  practicabla  and  consistent 
with  requirements  of  law.  such 
proceedngs  shall  be  conducted 
expeditioiHiy.  In  the  conduct  of  such 
prooeedii^s,  the  administrative  law 
judge  and  coonsd  or  other 
representative  for  each  party  shall  make 
every  effort  at  each  stage  of  the 
proceedings  to  avoid  delay. 


Subpwt 


Provltioin 


§210.4 

As  used  in  this  part — 

"Admiaistrative  law  judge"  means  the 
person  appointed  under  section  3105  of 
Title  5  of  the  United  States  Code 
presiding  over  the  taking  of  evidence  in 
an  investigation  under  this  Part; 

"Comraiseion  investigative  attorney" 
means,  for  purposes  of  a  particular 
proceeding  under  section  337  of  the 
Tariff  Act  the  attorHey(s)  designated  to 
engage  in  investigatory  activities  with 
respect  to  the  proceeding,  in  his  [or 
their)  capacity  as  inve8tigator(8)  in  the 
proceedLog: 

"Complainant"  means  a  person  who 
has  filed  a  complaint  with  the 
Commissioa  under  this  part; 

"Party"  means  each  complainant  and 
respondent  in  the  investigation,  the 
Commission  investigative  attorney,  and 
each  person  permitted  to  intervene 
pursuant  to  S  210.20; 

"Respondent"  means  any  person 
namad  in  a  notice  of  investigation 
issued  under  tfaia  Part  as  allegedly 
violating  section  337  of  the  Tariff  Act 

§210.5    Wtntm  suiNniaaions 

(a)  CapUoK  names  of  parties.  Every 
submission  shall  contain  a  caption 
setting  forth  the  name  of  the 
Commission,  the  title  of  the 
investigation,  the  docket  number  or 
investigation  number  assigned  to  the 
proceeding,  if  any,  and.  in  the  case  of  a 
complaint  and  response,  the  names  of 
all  or  the  primary  parties  to  the 
proceeding. 

(b)  Signing  of  pleadings,  motions,  and 
other  papers:  sanctions.  Every  pleading, 
motion,  and  other  paper  of  a  party 
represented  by  an  attorney  shall  be 
signed  by  at  least  one  attorney  of  record 
in  the  attorney's  individual  name,  whose 
address  shall  be  stated.  A  party  who  is 
not  represented  by  an  attorney  shall 
sign  nr  Ms  dv^  authorized  officer  or 
agent  shall  sign  die  party's  pleading, 
motioih  er  othar  paiper^  and  afaall  state 
the  party'a  address.  Except  when 


otherwise  prorided  in  §§  210.20(a]. 
210.21.  and  Z10.24(e)  (1)  and  (9). 
pleadings,  motions,  and  other  papers 
need  not  be  under  oath  or  accompanied 
by  an  affidavit  "Hie  signature  of  an 
attorney  or  party,  or  the  party's  duly 
authorized  officer  or  agent  constitutes 
certification  by  the  signer  that: 

(1)  He  is  duly  authorized  to  sign  the 
pleading,  motion,  or  other  paper; 

(2)  He  has  read  the  document; 

(3)  To  the  best  of  the  signer's 
knowletlge,  information,  and  belief 
founded  after  reasonable  inquiry,  the 
document  is  well  grounded  in  fact  and  is 
warranted  by  existing  law  or  a  good 
faith  argument  for  the  extension, 
modification,  or  reversal  of  existing  law; 
and 

(4)  The  doctunent  is  not  being  filed  for 
any  improper  purpose,  such  as  to  harass 
or  to  cause  imnecessaiy  delay  or 
needless  increase  in  the  cost  of 
litigation. 

If  a  pleading,  motion  or  other  paper  is 
not  signed,  it  shall  be  stricken  unless  it 
is  signed  promptly  after  the  omission  is 
called  to  the  attention  of  the  pleader  or 
movant  If  a  pleading,  motion,  or  other 
paper  is  signed  in  violation  of  this 
section,  the  Commission  or  (if  the  case 
is  before  the  administrative  law  judge] 
the  administrative  law  judge,  upon 
motion  or  sua  sponte,  shall  impose  upon 
the  person  who  signed  the  document, 
the  represented  party,  or  both,  an 
appropriate  sanction. 

(c)  Filing  of  documents.  Submissions 
shall  be  filed  in  accordance  with 
paragraphs  (a),  (b),  and  (c)  of  this 
section  and  {  210.8  of  this  chapter. 
Except  as  otherwise  provided  for  in  this 
Part  or  by  the  Commission,  the  original 
and  fourteen  (14)  true  copies  of  each 
submission  shall  be  filed  with  the 
Commission.  While  an  investigation  is 
before  an  admmistrative  law  judge,  the 
original  and  six  (6)  true  copies  of  each 
submission  shall  be  filed  with  the 
Commission  Secretary. 

(d)  Service  of  submissions.  Except  as 
otherwise  provided  for  in  this  part,  or  by 
the  Commission  or  the  adrninLsirative 
law  judge,  each  submission  filed  by  a 
party  with  the  Commission  shall  be 
served  on  all  other  parties  and  in  a 
manner  provided  for  in  §  210.16  of  this 
chapter. 

§210.8    ConfMenlM  business  Infonnatton 

(a)  Confidential  business  information 
defined  and  identified.  Confidential 
business  Information  shall  be  defined  in 
accordance  with  5  210.6(a)  of  this 
chapter  and  shall  be  iderrtified  and 
submitted  in  accordance  with  §  210.6(c) 
of  this  chapter.        ' 
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(b)  Restrictions  on  disclosure. 
Information  that  is  submitted  to  the 
Commission  or  exchanged  among  the 
parties  in  connection  with  proceedings 
under  this  part,  is  designated 
confidential  by  the  person  submitting  it 
(pursuant  to  paragraph  (a)  of  this 
section),  and  is  in  fact  confidential 
within  the  meaning  of  {  210.6(a]  of  this 
chapter,  may  not  be  disclosed  without 
the  consent  of  the  person  submitting  it 
to  anyone  but  the  following  persons: 

(1)  Persons  who  are  granted  access  to 
confidential  information  under  orders 
issued  pursuant  to  {  210.37(a)  or 

S  210.44; 

(2)  An  officer  or  employee  of  the 
Commission  who  is  direcUy  concerned 
with  carrying  out  the  investigation  in 
connection  with  which  the  information 
is  submitted; 

(3)  An  officer  or  employee  of  the 
United  States  Government  who  is 
directly  involved  in  a  review  conducted 
pursuant  to  section  337(j)  of  the  Tariff 
Act  of  1930;  or 

(4)  An  officer  or  employee  of  the 
United  States  Customs  Service  who  is 
directly  involved  in  administering  an 
exclusion  from  entry  under  section 
337(d)  or  337(g)  of  the  Tariff  Act  or  an 
entry  under  bond  under  section  337(e)  of 
the  Tariff  Act  resulting  from  the 
investigation  in  connection  with  which 
the  information  was  submitted. 

82KX7   CempufMonof tlme,eddMlotwl 
h— rin9»,  pmtpoiwiiiwiitt  condwuinc— , 

■no  miMMIUIIS  Of  IMIM. 

Unless  otherwise  ordered  by  the 
Commission  or  the  administrative  law 
judge  and  except  as  provided  in 
fi  210.24(e)  (2).  (7),  and  (17),  the 
computation  of  time,  the  granting  of 
additional  hearings,  postponements, 
continuances,  and  extensions  of  time 
shall  be  in  accordance  with  S  201.14  of 
this  chapter. 

§210.8    8«rv<c«  Of  procMS  and  othw 
docuwiante. 

Unless  otherwise  ordered  by  the 
Commission  or  the  administrative  law 
judge  and  except  as  provided  in 
§  210.24(e)  (4).  (7),  and  (17),  the  service 
or  process  and  other  documents  shall  be 
in  accordance  with  {  201.16  of  this 
chapter. 

Subpart  B— Commencement  of 


and  one  (1)  copy  for  the  government  of 
each  foreign  country  of  any  person  or 
persons  so  named.  If  the  complainant  is 
seeking  temporary  reUef,  one  (1) 
additional  copy  of  the  motion  for  such 
relief  also  must  be  filed  for  each 
proposed  respondent  and  for  the 
government  of  the  foreign  coimtry  of  the 
proposed  respondent.  The  additional 
copies  of  the  complaint  and  motion  for 
temporary  relief  for  each  proposed 
respondent  and  the  appropriate  foreign 
government  are  to  be  provided 
notwithstanding  the  provisions  of 
S  210.24(e)(4)  that  require  service  of  the 
complaint  and  motion  for  temporary 
relief  by  the  complainant. 

(b)  Upon  the  initiative  of  the 
Commission.  The  Commission  may  upon 
its  initiative  commence  proceedings 
based  upon  any  alleged  violation  of 
section  337  of  the  Tariff  Act 


92iaiO    Commoncinwrt  of  procMdfctfls. 

(a)  Upon  receipt  of  complaint  A 
proceeding  is  coounenced  by  filing  with 
the  Secretary  of  the  Commission  the 
original  and  fourteen  (14)  true  copies  of 
a  complaint  plus  one  copy  for  each 
person  named  in  the  complaint  as 
violating  section  337  of  the  Tariff  Act 


S2iai1    AcUon  of  CommlMten  upon 
ravWfn  oi  PonipiMnL 

Upon  receipt  of  a  complaint  filed 
pursuant  to  S  201.8  of  this  chapter  and 
|§  210.6,  210.10,  and  210.20,  the 
Commission  shall  take  the  following 
actions: 

(a)  Examination  of  complaint  The 
Commission  shall  examine  the 
complaint  for  sufficiency  and 
compliance  with  the  applicable  rules  of 
this  chapter. 

(b)  Informal  investigatory  activity. 
The  Commission  shall  identify  sources 
of  relevant  informatitHi,  assure  itself  of 
the  availability  thereof,  ttid,  if  deemed 
necessary,  prepare  subpoenas  therefore, 
and  give  attention  to  other  preliminary 
matters. 

82iai2    IntHuMon  of  Inv—tlgrtlon. 

Except  as  provided  in  S  210.24(e)  (2), 
(7).  and  (8),  within  thirt^,(3t^days  after 
receipt  of  a  complaint  or,  in  exceptional 
circumstances,  as  soon  after  such  period 
as  possible,  the  Commission  shall 
determine  whether  the  complaint  is 
properly  filed  and,  if  so,  shall  vote  on 
whether  to  institute  an  investigation. 
The  complaint  may  be  withdrawn  as  a 
matter  of  ri^t  before  the  Commission 
votes  on  whether  to  institute  an 
investigation.  The  investigation  shall  be 
instituted  by  notice  published  in  the 
Federal  Register.  Such  notice  will  define 
the  scope  of  the  investigation.  If  the 
Commission  determines  not  to  institute 
an  investigation,  the  complaint  shall  be 
dismissed  and  the  Commission  shall 
notify  the  complainant  and  all  proposed 
respondents  in  writing  of  the 
Commission's  action  and  the  reason(s) 
therefor. 


8210.13    Sarvico  of  complaint  and  notice 
of  inv— ligation  by  the  Commisalon. 

Notwithstanding  the  provisions  of 
8  210.24(e)(4)  requiring  service  of  the 
complaint  by  the  complainant,  the 
Commission,  upon  institution  of  an 
investigation,  shall  serve  copies  of  the 
complaint  and  the  notice  of 
investigation  (and  any  accompanying 
motion  for  temporary  relief]  upon  the 
following: 

(a)  Each  respondent 

(b)  The  Department  of  Health  and 
Human  Services,  the  Department  of 
Justice,  the  Federal  Trade  Commission, 
and  such  other  agencies  and 
Departments  as  die  Commission 
considers  appropriate;  and 

(c)  The  embassy  in  Washington,  DC  of 
the  government  of  each  foreign  country 
represented  by  each  respondent 

All  respondents  named  after  an 
investigation  has  been  instituted  and  the 
governments  of  the  foreign  countries 
they  represent  shall  be  served  as  soon 
as  possible  after  the  respondents  are 
named. 

8ul)part  C— Pleadhigs  and  Motlone 

8210^    Tlw  compWnt 

(a)  Contents  of  the  complaint  In 
addition  to  conforming  with  the 
requirements  of  {  201,8  of  diis  chapter 
and  f  210.5  (a),  (b),  and  (c),  the 
complaint  shaU— 

(1)  Be  under  oath  and  signed  by  the 
complainant  or  his  duly  euthmized 
officer,  attorney,  or  agent  with  the 
name,  address,  and  telephone  number  of 
the  complainant  and  any  such  officer, 
attorney,  or  agent  given  on  the  first  page 
of  the  complaint 

(2)  Include  a  statement  of  the  facts 
constituting  the  alleged  unfair  methods 
of  competition  and  unfair  acts; 

(3)  Describe  specific  instances  of 
alleged  unlawful  importations  or  sales; 
for  importations  occurring  prior  to 
January  1, 1989,  include  the  Tariff 
Schedules  of  the  United  States  item 
number  under  which  the  article  was 
imported;  for  importations  occurring  on 
or  after  January  1, 1989,  include  the 
Harmonized  Tariff  Schedule  of  the 
United  States  item  number  under  which 
the  article  was  imported; 

(4)  State  the  name,  address,  and 
nature  of  the  business  (when  such 
nature  is  known)  of  each  person  alleged 
to  be  violating  section  337  of  the  Tariff 
Act 

(5)  Include  a  statement  as  to  whether 
or  not  the  alleged  unfair  methods  of 
competition  and  unfair  acts,  or  the 
subject  matter  thereof,  are  or  have  been 
the  subject  of  any  court  or  agency 
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litigation,  and.  if  sa  inchide  a  brief 
summary  of  such  litigation; 

(6)(i)  When  the  aM«ged  violation  of 
section  337  is  baaed  oa  an  unfair  mediod 
of  competition  or  an  anfair  act  other 
than  iiidMngement  of  a  US.  patent  or  a 
federally  registered  copyright, 
trademaric  or  mask  work,  or  the 
importation  or  sale  of  a  product  made, 
prodoced,  processed,  or  mined  under,  or 
by  means  of,  a  process  covered  by  the 
claims  of  a  valid  and  enforceable  U.S. 
patent  and  an  element  of  the  complaint 
is  the  existence  of  a  threat  or  effect  to 
destroy  or  substantially  injure,  or  to 
prevent  the  eatablishnent  of,  such  a 
domestic  industry,  include  a  description 
of  the  domestic  industry  affected, 
indoding  the  relevant  operations  of  any 
licensees;  or 

(ii)  When  the  alleged  violation  of 
section  337  is  based  on  an  unfair  method 
of  competition  or  an  unfair  act  oth«- 
than  infringement  of  a  U.S.  patent  or  a 
federaOy  registered  copyri^t, 
trademaik,  or  mask  work,  or  the 
importation  or  sale  of  a  product  made, 
produced,  processed,  or  mined  under,  or 
by  means  of,  a  process  covered  by  the 
diaims  of  a  valid  and  enforceable  U.S. 
patent,  and  an  eleoient  of  the  complaint 
is  the  existeaoe  of  a  threat  or  effect  to 
restrain  or  aoaopolize  trade  and 
commerce  in  the  United  States,  include 
a  description  of  the  trade  and  commerce 
affected:  or 

(iii)  When  the  alleged  violation  of 
section  337  is  based  on  infringement  of  a 
U.S.  patent  or  infringement  of  a 
federally  registered  copyright, 
trademadc.  or  mask  work,  or  the 
importatitm  or  sale  of  a  product  made, 
produced,  processed,  or  mioed  under,  or 
by  means  of.  a  process  covered  by  the 
claims  of  a  valid  and  enforceable  U.S. 
patent  inchide  a  dcscrq>tion  of  the 
relevant  domestic  industry  as  defined  in 
section  337(a){3j,  including  the  relevant 
operatjons  of  any  licensees.  Relevant 
information  includes  but  is  not  limited 
to: 

(A)  Significant  investment  in  plant 
and  equipment 

(B)  Sig^nficant  employment  of  labor  or 
capital;  or 

(C)  Sabstantial  investment  in  the 
exploitation  of  the  subject  patent 
copyright  trademark,  or  mask  work, 
including  engineering,  research  and 
development  or  bcenaing; 

{7}  hdade  a  deecriptiop  of  the 
cooiplainaBt's  business  «h1  its  interests 
in  the  relevant  domestic  industry  or  in 
the  trade  aad  ceameroe  allegedly 
affected.  For  every  iatollectaal  property 
based  ooBpbuBt  (regarcBees  of  the  type 
of  bitoUedaal  yiopeity  ri^t  involved), 
include  a  showing  that  at  least  ^oe 


complainant  is  the  owner  or  exclusive 
Ucensee  of  the  subject  property 

(8)  If  the  alleged  violation  involves  an 
unfair  method  of  competition  or  an 
unfair  act  odier  than  infringement  of  a 
patent  or  a  registered  copj^rtght 
trademaik,  or  mask  work,  or  the 
importatioa  or  sale  of  a  product  made, 
prodiuad.  processed,  or  mined  under,  or 
by  means  ot  a  process  covered  by  the 
claims  of  a  valid  and  enforceable  U.S. 
patent  state  a  specific  theory  underiying 
the  general  aHegation(s)  regarding  the 
existenoe  of  a  threat  or  effect  to  destroy 
or  sabstantiaUy  injure  a  dinnestic 
industry,  to  prevent  the  establishment  of 
a  domestic  industry,  or  to  restrain  or 
monopolize  trade  and  commerce  in  the 
United  States,  hiclude  a  statement  of 
facts  indicating  the  threat  or  effect  to 
substantially  injure.  The  information 
that  should  ordkiarily  be  provided 
includes  the  volume  and  trend  of 
produdioo,  sales,  and  inventories  of  the 
involved  domestic  article:  a  description 
of  the  facilities  and  number  and  type  of 
workers  employed  in  the  production  of 
the  involved  domestic  article;  profit-and- 
loss  information  covering  overall 
operations  and  operations  concerning 
the  involved  domestic  article:  pricing 
information  with  respect  to  the  involved 
domestic  article;  when  available, 
volume  and  sales  of  imports:  and  other 
data  pertinent  to  the  subject  matter  of 
the  complaint  that  would  support  the 
allegation  that — 

(i)  The  threat  or  efiiect  <rf  the 
importations  or  sales  in  question  is  to 
destroy  or  sabstantially  injure  an 
industry  in  the  United  States;  or 

(ii)  The  threat  ot  effect  of  the 
importations  or  sales  in  question  is  to 
prevent  the  establishment  of  an  industry 
in  the  United  States;  or 

(iii)  The  threat  or  effect  of  the 
importations  or  sales  in  question  is  to 
restrain  or  monopolize  trade  and 
commerce  in  the  United  States; 

(9)  Indude,  when  a  complaint  is  based 
upon  the  infringement  of  a  valid  and 
enforceable  US.  patent  or  the 
importation  or  sale  of  a  product 
allegedly  made,  produced,  processed,  or 
mined  under,  or  by  means  of,  a  process 
covered  by  the  claima  of  a  valid  and 
enforceable  U.S.  patent — 

(i)  The  identification  of  each  U.S. 
letters  patent  and  a  certified  copy 
thereof  (a  legible  o^y  of  each  such 
patent  wiH  suffice  for  each  required 
copy  of  the  complahit); 

(ii)  Tlw  identificatloa  of  the  ownership 
of  eadi  involved  U.S.  letters  patent  and 
a  certified  copy  of  eadi  assifpunent  of 
each  audi  patent  (a  legible  copy  thereof 
will  tofiloe  for  eadi  required  copy  of  the 
complaint):  - 


(iii)  The  identification  of  each  licensee 
under  each  involved  U.S.  letters  patent; 

(iv)  When  known,  a  list  of  each 
foreign  patent  each  foreign  patent 
application  (not  already  issued  as  a 
patent),  and  each  foreign  patent 
application  that  has  been  denied 
corresponding  to  each  involved  U.S. 
letters  patent  with  an  indication  of  the 
prosecution  status  of  each  such  foreign 
patent  application; 

(v)  A  nontechnical  description  of  the 
invention  of  each  Involved  U.S.  letters 
patent; 

(vi)  A  reference  to  the  specific  daims 
in  each  involved  U.S.  letters  patent  that 
allegedly  cover  the  article  imported  or 
sold  by  each  person  named  as  violating 
section  337  of  the  Tariff  Act  or  the 
process  under  which  such  article  was 
produced; 

(vii)  A  showing  of  any  domestic 
production  of  the  involved  artide  or  of 
any  domestic  utilizatioo  of  the  involved 
process  allegedly  covered  by  the  above 
specific  daims  of  each  involved  U.S. 
letters  patent  and  a  showing  that  each 
person  named  as  vicriating  section  337  of 
the  Tariff  Act  is  importing  and/ or  selling 
the  article  covered  by,  or  produced 
under  the  involved  process  covered  by, 
the  above  specific  claims  of  each 
involved  U.S.  letters  patent  The 
complainant  shall  make  such  showing 
by  appropriate  allegations,  and  when 
practicable,  by  a  chart  that  applies  an 
exemplary  claim  of  each  involved  U.S. 
letters  patent  to  a  representative 
involved  domestic  artide  or  process  and 
to  a  representative  involved  article  of 
each  person  named  as  violating  section 
337  of  the  Tariff  Act  or  to  the  process 
under  which  such  artide  was  produced; 
and 

(viii)  Drawings,  photographs,  or  other 
visual  representations  of  both  the 
involved  domestic  article  or  process  and 
the  involved  artide  of  each  person 
named  as  violating  section  337  of  the 
Tariff  Act  or  of  the  process  utilized  in 
producing  such  artide,  and.  when  a 
chart  is  furnished  under  paragraph 
(a)(9)(vii)  of  this  section,  the  parts  of 
such  drawings,  (holographs,  or  other 
visual  representations  should  be  labeled 
so  that  they  can  be  read  in  conjunction 
with  such  chart;  and 

(10)  Conkun  a  request  for  relief 
sought  When  the  complaint  contains  a 
request  for  temporary  relief  pursuant  to 
subsections  (e)  or  (f)  of  secticui  337  of 
the  Tariff  Act,  a  separate  motion  for 
temporary  relief-shall  accompany  the 
complaint  in  accordance  with 
SZia24(e). 

(b)  Satanissione  ofaitictss  as 
exhibits.  At  the  time  Sie  complaint  is 
filed,  when  practical  md  poss&le.  the 
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involved  artielcs  AaA  be  submitted  as 
exhibit*— bodi  (hft  bmcknA  donestic 
article  and  that  of  each  person  named  as 
violating  scctka  337  o<  tbe  Tafiff  Act 

(c)  Additamal  mtutariai  to  accompaay 
each  paieni-bated  comfkanL  Tkere 
shaH  accoanyanf  thesabminknofthe 
original  aiea^  complaint  based  upon 
the  alleged  UBauthoriaed  rraportation  or 
sale  oi  as  attide  covered  by.  or 
produced  aad^  a  pioccss  cowered  by. 
the  claia»  of  a  vaJM  U.&  letters  patent 
the  foUowiog; 

(1)  Three  [^  copies  of  each  license 
agreement  aiising  out  of  each  iavolved 
U.S.  letters  patent,  except  tkat.  to  the 
extent  that  a  standard  license  agreeiaent 
is  used,  three  (31  copies  of  the  standard 
license  agreeaient  and  a  Gst  of  the 
licensees  oepratfng  under  such 
agreement  wiQ  suffice; 

(27  One  [t\  ceitified  copy  of  the  Patent 
and  Trademark  Office  Gle  wrapper  for 
each  involved  U.S.  fetters  patent,  phia 
three  [3]  additional  copies  thereof  and 

(?)  Four  f4)  copies  of  each  patent  and 
applicable  pages  of  eack  technical 
reference  menffoned  m  the  file  wrapper 
of  each  rnvofverf  U.S.  tetters  patent. 

(d)  Addrtfanet materfal  to  accompany 
each  regislered  trademark-based 
compfafnt.  T?rere  ^aR  accompany  the 
submission  of  the  origmal  of  eadt 
compfEtrnt  based  upon  the  sieged 
unauthorized  hnyurtation  or  sate  of  an 
article  corered  by  a  fietteraBy  registered 
trademark  one  (Ij  certffied  copy  of  Ae 
trademaik  regis  (ratfun. 

(e)  Additkmaf  materia/  to  accemparry 
each  comphrml  baaed  on  a  mmjfederaJfy 
registe/ea li LHwaiui a.  Taere  snas 
accompany  the  subiiiiasiwn  of  lite 
origimri  of  eeefr  Leupkiinf  based  vfoa  - 
the  alteged  amaOwmed  itapm  ta liem  or 
sale  ef  an  article  covered  by  a 
noirfederaRy  pegtatered  tradenark  the 
following: 

(1)  IiifuiHMliuR  GOBcennig  prior 
attempts  to  ttgijtu  the  alleged 
tradenaril;  and 

(2)  laiotmafekm  en  tbe  stataa  of 
current  attempts  to  legistet  die  aMeged 
trademask. 

(f)  Additwaal  naateriai  to  accos^iaay 
each  ca^n^-baaed  campiaiM.  There 
shall  accompaBy  dm  swlMHlsaiMu  of  the 
origin^  of  sadi  c  iiiaplsfwl  baaed  opon 
the  aMeged  imaothariaBd  napottaftiDa  or 
sale  ofanartidiemwaed  by  ■  oopytigbt 
one  fl>  ceitified  capijf  at  the  copjrri^ 
regiatntkm. 

(g)  Additional  aaeierial  kt  aaaaapany 
each  registered  mask  waA-hawad 
compk^aL  Tkexe  sfaaik  an  lainiiiaj  the 
submission  ef  dm  mmi^xmA  of  cack 
comfdafak  based  upoBi  tfae  alkged 
unaaAaaiaBd  B^mitatioB  or  asde  si  a 
semieoadactoE'  dkip  »  ■  maiwiiM  tkat 
constitutaa  infrkagaMaf  ot  a  fadearaliy 


registered  mask  woik.  one  (1)  certified 
copy  of  the  mask  work  registration. 

§  210.21    Tlia  reaponaa. 

(a)  Tiam  for  resptutaa.  Except  as 
provided  in  ft  210.24(^8)  and  unless 
otherwise  ordered  in  the  notice  of 
investigation  or  by  the  adraioistEative 
law  judge,  respondents  ahaU  have 
twenty  (20}  days  icom.  the  date  of 
service  el  the  complaint  and  notice  of 
investigation  by  the  Commission  under 
§  210.13  witliln  which  to  file  a  written 
response  to  the  complaint  and  the  notice 
of  investigation.  When  the  investigation 
involves  a  motion  for  temporary  relief 
under  i  2KL24[e].  the  response  to  the 
complaint  and  notice  of  investigation 
must  be  filed  concurrently  with  the 
response  to  the  motion  for  temporary 
relief — f.e.^  toi  (lOj  days  after  service  of 
the  complaint,  notice  of  investigation, 
and  the  motion  for  temporary  relief  by 
the  Commission  pursuant  to  i  210.13. 
[See  S  210.24feJf9J.J 

(b)  Contents  of  the  response.  In 
addition  to  conforming  to  the 
requirements  of  §  201.8  of  this  chapter 
and  §  210.5,  each  response  shall  be 
under  oath  and  signed  by  respondent  or 
his  dttly  authorized  officer,  attorney,  or 
agent  with  the  name,  address,  and 
telephone  number  of  the  respondent  and 
any  sudi  officer,  attorney,  or  agent  given 
on  the  first  page  af  tfie  response.  Each 
respondent  rirafl  respond  to  each 
allegation  in  the  compternf  and  in  the 
notice  of  investigation,  and  shall  set 
forth  a  concise  statement  of  the  fitcts 
constitntiRg  each  ground  of  defense. 
There  shaff  be  a  specific  aihiiissiuii, 
denial,  or  explanation  of  eaoi  Fact 
alleged  in  the  complaint  and  notice;  or  if 
the  respondent  is  wiftoot  knowtedge  of 
any  such  fact  a  statement  to  (bat  eftect 
/VllegtfciuRs  Of  a  compfamt  and  notice 
not  thus  answered  may  be  deemed  to 
have  been  admitted.  Eadi  icaponae  sball 
include,  wriien  ava^abte;  statistical  data 
on  the  quantity  and  valae  of  imports  of 
the  mvolved  artide  la  additiaB  to  a 
statement  coacermng  tke  lespandeafs 
capadty  to  produce  tbe  aiA  ject  aitide 
and  the  relative  significance  ef  die 
United  States  market  to  its  opesatioBs. 
Affirmative  dsfieaa^  skaH  be  leaded 
with  aa  iraicb  specificity  as  poaaibte  in 
the  response.  What  dm  adJa^ed  imfak- 
methods  of  compeMtioB  and  mi£^  acts 
are  based  open  the  daims  ef  a  vabd 
U.S.  kttsiB  patent,  tke  Rspondeiit  is 
encouraged  to  make  dm  foUBwing 
showi^  vdwn  ^^aoymte: 

(1)  If  tt  is  asaoted  in  deisoae  tkat  dm 
article  imported  iH-aokk  fay  mapondeitf  is 
not  covered  by.  ar  pndkced  OBdar  a 
process  oawerad  t^  the  doBBS  of  each 
involved  S.S.  lettess  pafeent  a  iiiiwhig 
of  sock  BsocovefBge  for  each  invdwed 


claim  in  eeck  U.S.  letters  patent  in 
question  skaS  be  made,  which  showing 
may  be  nmde  by  appeopriate  allegations 
and,  uriien  practicable,  by  a  chart  that 
appbes  die  nvohred  daims  of  each  U.S. 
letters  patent  in  qnestion  to  a 
represenlnliwc  involved  imported  article 
of  respoadent  or  to  dm  process  under 
whick  socb  artide  was  produced; 

(2)  Drawings,  photographs,  or  other 
visual  representations  of  the  involved 
imported  artide  of  respondent  or  the 
process  utifized  in  prodecing  such 
artide,  and,  when  a  chart  is  famished 
under  peragrapk  fbjfl)  of  Ais  section, 
the  parts  of  such  drawings,  photo^phs, 
or  other  visual  representations  should 
be  labeled  so  that  they  can  be  read  in 
coniunction  with  such  chart;  and 

(3)  n'the  claims  of  any  involved  U.S. 
letters  patent  are  asserted  to  be  invalid 
or  iincnCnrrpnhtp,  the  ba&is  for  such 
assertion,  indading.  when  prior  art  is 
relied  on.  a  showing  of  how  the  prior  art 
renders  each  claim  iavafid  or 
unenforceable  and  a  copy  of  such  prior 
art. 

(c)  Submission  of  article  as  exhibit. 
At  the  time  tke  lesponse  is  filed,  when 
practical  and  pi  laaihh' ,  the  involved 
importel  artide  sfaaH  be  st^nnitted  aa 
an  exhibit. 


{210.22    ABModnMotsfsplBadingBand 
notica  of  hraostioatlan. 

fa)  Am&idiBeat  ofcoaplamL  The 
complaiat  may  be  aaaanded  at  any  time 
prior  to  the  madtution  of  the 
investigation.  Aftei  tnatitittion.  the 
compl^irt  may  be  asMnded  iar  good 
cause  shown  upon  such  conditions  as 
are  necess^y  to  avoid  prejudidBg  the 
public  intoest  uid  the  rights  of  the 
parties  to  tke  investigatioD  by  a  ckutge 
in  the  scope  of  the  investigatioB  thai 
results  fitna  sudi  ameadraenL 

(b)  By  leawe.  If  and  wkeaever 
disposition  of  die  issues  in  an 
investigation  on  the  merits  will  be 
facilitated,  the  administrative  law  jiadge. 
upon  sadi  conditions  as  are  necessary 
to  avoid  preiudicing  the  public  interest 
and  tbe  n^ita  of  tbe  parties  to  an 
investigation,  nmy  aUowv  apfmipriate 
amendtaients  to  pleadings.  Provided, 
hoaveva,  that  a  motton  te' amendment 
of  a  complaiiit  after  die  institutioB  of  an 
investigatiosa  shall  be  amde  to  Ae 
admimstrathrc  law  {odgav  who  ri»H 
grant  the  asationl^  filiDg  with  tke 
Commisakm  an  ia^ial  d^erminalion.  or 
shall  deny  tbe  motkm  by  issuing  an 
order  f^«'«-ting  desiBk  the  motton  Aatt 
be  deddad  aceoadnig  to  ti»  atasidafda  of 
paragvapk  (a)  of  this  aection.  A  motion 
for  amendEseat  of  a  notiae  skaft  be  deaR 
with  as  iBondsd  with  respect  to 
motions  for  amendment  of  a  oomplaint 
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(c)  Conformance  to  evidence.  When 
issues  not  raised  by  the  pleadings  or 
notice  of  investigation,  but  reasonably 
within  the  scope  of  the  pleadings  and 
notice,  are  considered  during  the  taking 
of  evidence  by  express  or  impUed 
consent  of  the  parties,  they  shall  be 
treated  in  all  respects  as  if  they  had 
been  raised  in  the  pleadings  and  notice. 
Such  amendments  of  the  pleadings  and 
notice  as  may  be  necessary  to  make 
them  conform  to  the  evidence  and  to 
raise  such  issues  shall  be  allowed  at  any 
time,  and  shall  be  effective  with  respect 
to  all  parties  who  have  expressly  or 
impliedly  consented. 

{210.23   8upplwn«ntal  submissions. 

The  administrative  law  judge  may, 
upon  reasonable  notice  and  such  terms 
as  are  )ast,  permit  service  of  a 
supplemental  submission  setting  forth 
transactions,  occurrences,  or  events  that 
have  taken  place  since  the  date  of  the 
submission  sought  to  be  supplemented 
and  that  are  relevant  to  any  of  the 
issues  involved. 


{21024 

(a)  Presentations  and  disposition.  (1) 
During  the  period  between  the 
institution  of  an  investigation  and  the 
assignment  of  the  investigation  to  a 
presiding  administrative  law  judge,  all 
motions  shall  be  addressed  to  the  Chief 
Administraiive  Law  Judge.  During  the 
time  an  investigation  is  before  an 
adndnistrative  law  judge,  all  motions 
therein  diaHt>e  addieMed  to  the 
administrative  law  judge. 

(2)  When  an  investigation  is  before 
the  Commission,  all  motions  shall  be 
addressed  to  the  Chairman  of  the 
Commission.  A  motion  to  amend  the 
complaint  and  notice  of  investigation  to 
name  an  additional  respondent  after 
institution  shall  be  served  on  the 
proposed  respondent.  All  written 
motions  shall  be  filed  with  the 
Commission  Secretary  and  served  upon 
each  party. 

(b)  Content  All  written  motions  shall 
state  the  particular  order,  ruling,  or 
action  desired  and  the  grounds  therefor. 

(c)  Responses  to  motions.  Within  ten 
(10)  days  after  service  of  any  written 
motions,  or  within  such  longer  or  shorter 
time  as  may  be  designated  by  the 
administrative  law  judge  or  the 
Commission,  a  nonmoving  party,  or  in 
the  instance  of  a  motion  to  amend  the 
complaint  or  notice  of  investigation  to 
name  an  additional  respondent  after 
institution,  the  proposed  respondent 
shall  respond  or  he  may  be  deemed  to 
have  consented  to  the  granting  of  the 
relief  asked  for  in  the  motion.  The 
moving  party  shall  have  no  right  to 
reply  except  as  permitted  by  the 


administrative  law  judge  or  the 
Commission. 

(d)  Motions  for  extensions.  As  a 
matter  of  discretion,  the  administrative 
law  judge  or  the  Commission  may  waive 
the  requirements  of  this  section  as  to 
motions  for  extension  of  time,  and  may 
rule  upon  such  motions  ex  parte. 

(e)  Motions  for  temporary  relief 
Requests  for  temporary  relief  pursuant 
to  subsection  (e)  or  (f)  of  section  337  of 
the  Tariff  Act  shall  be  made  through  a 
motion  to  be  filed  and  adjudicated  in 
accordance  with  the  following 
provisions. 

(1)  Motion  accompanying  complaint 
(i)  A  complaint  requesting  temporary 
relief  pursuant  to  {  210.20(a)(10]  shall  be 
accompanied  by  a  motion  that  sets  forth 
complainant's  request  for  temporary 
relief.  The  motion  must  contain  a 
detailed  statement  of  specific  facts 
bearing  on: 

(A)  Complainant's  probability  of 
success  on  the  merits; 

(B)  Immediate  and  substantial  harm  to 
the  domestic  industry  in  the  absence  of 
the  requested  temporary  reliei^ 

(C)  Harm,  if  any,  to  the  proposed 
respondents  if  the  requested  temporary 
rehef  is  granted;  and 

(D)  The  effect,  if  any,  that  the 
issuance  of  the  requested  temporary 
reli^  would  have  on  the  public  interest 

(ii)  The  following  documents  and 
informaticm  shall  he  filed  along  with  the 
motion: 

(A)  A  memorandum  of  points  and 
authorities  in  support  of  me  motion; 

(B)  Affidavits  executed  by  persons 
with  knowledge  of  the  facts  specified  in 
the  motion:  and 

(C)  All  documentary  information  and 
other  evidence  in  complainant's 
possession  that  complainant  Intends  to 
submit  in  support  of  the  motion. 

If  the  complaint  and/or  the  motion  for 
temporary  relief  ccmtains  confidential 
business  information  as  defined  in 
I  201  .e(a),  the  complainant  must  follow 
the  procedure  outlined  in  S  210.6(a), 
{  201.6  (a)  and  (c),  and  paragraph  (e)(5) 
of  this  section. 

(2)  Motions  filed  after  the  complaint 
A  motion  for  temporary  relief  may  be 
filed  after  the  complaint  but  must  be 
filed  prior  to  the  Commission 
determination  under  {  210.12  on  whether 
to  institute  an  investigation.  A  motion 
filed  after  the  complaint  shall  contain 
the  information,  documents,  and 
evidence  described  in  paragraph  (e)(1) 
of  this  section,  and  must  also  make  a 
showing  that  extraordinary 
circumstances  exist  that  warrant 
temporary  relief  and  that  the  moving 
party  was  not  aware,  and  with  due 
diligence  coidd  not  have  been  aware,  of 


those  circumstances  at  the  time  the 
complaint  was  filed.  When  a  motion  for 
temporary  relief  is  filed  after  the 
complaint  but  before  the  Commission 
has  determined  whether  to  institute  an 
investigation  based  on  the  complaint, 
the  35-day  period  allotted  for  review  of 
the  complaint  and  informal  investigative 
activity  pursuant  to  paragraph  (e)(8)  of 
this  section  will  begin  to  run  anew  from 
the  date  on  which  the  motion  was  filed. 

(3)  Motions  after  institution  of  an 
investigation.  A  motion  for  temporary 
relief  may  not  be  filed  after  an 
investigation  has  been  instituted. 

(4)  Service  of  the  motion  by 
complainant  Notwithstanding  the 
provisions  of  S  210.13  regarding  service 
of  the  complaint  and  motion  for 
temporary  relief  by  the  Commission 
upon  institution  of  an  investigation,  on 
the  day  the  complainant  files  a 
complaint  and  motion  for  temporary 
relief  with  the  Commission  [see 

i  201.8(a)),  the  complainant  must  serve 
nonconfidential  copies  of  both 
dociunents  (as  well  as  nonconfidential 
copies  of  all  materials  or  documents 
attached  thereto)  on  all  proposed 
respondents  and  on  the  embassy  in 
Washington,  DC  of  the  government  of 
the  country(s)  that  the  proposed 
respondents  represent  The  complaint 
and  motion  shall  be  served  by  the 
fastest  means  available.  A  signed 
certificate  of  service  must  accompany 
the  complaint  and  motion  for  temporary 
rehef.  If  the  certificate  does  not 
accompany  the  complaint  and  the 
moticm,  the  Secretary  shall  not  accept 
the  complaint  or  the  motion  and  shall 
promptly  notify  the  submitter.  Actual 
proof  of  service  (or  proof  of  a  serious 
effort  to  make  service) — e.g.,  certified 
mail  retiun  receipts,  courier  or  overnight 
delivery  receipts,  or  other  proof  of 
delivery— need  not  be  filed  with  the 
complaint  and  motion,  but  should  be 
retained  by  the  complainant  in  the  event 
that  the  complainant  is  requested  to 
provide  actual  proof  of  service. 

(5)  Content  of  the  service  copies.  Any 
purportedly  confidential  business 
information  that  is  deleted  from  the 
nonconfidential  service  copies  of  the 
complaint  and  motion  for  temporary 
relief  must  satisfy  the  requirements  of 

1 201.e(a)  (which  defines  confidential 
information  for  purposes  of  Commission 
proceedings).  For  attachments  that  are 
confidential  in  their  entirety, 
complainant  must  provide  a 
nonconfidential  summary  of  what  the 
document  contains.  Despite  the 
redaction  of  confidential  material  from 
the  motion  for  temporary  relief  and  the 
complaint  the  nonconfidential  service 
copies  must  contain  enough  factual 
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information  about  eadi  element  of  the 
violation  alleged  in  the  complaint  and 
the  motkm  to  enable  each  proposed 
respondent  to  comprehend  the 
aH^atioiM  against  it 

(6)  Notice  accompanying  the  service 
copies.  Eacb  service  copy  of  the 
complahit  and  motion  for  temporary 
relief  shall  be  accompanied  by  a  notice 
containiiig  the  following  text: 

Notice  is  hereby  given  that  the  attached 
complaint  and  tnotron  for  temporary  relief 
will  be  filed  with  the  U.S.  bitemational  Trade 
Conuniseion  in  Washington,  DC  on 

,  19    .  However,  the  filing  of  the 
complaint  and  motiafi  will  not  institute  an 
investigation  on  that  date,  nor  wiU  it  begin 
the  period  for  filing  responses  to  the 
complaint  and  motion  pursuant  to  19  CFR 
210.21  and  210.24(e)(9). 

Upon  receipt  of  the  complaint,  the 
CoHmisston  will  examine  the  complaint  for 
siifficieBcy  and  compliance  with  19  CFK 
201.8,  210.5.  210.10.  and  210.20.  The 
ComBiission's  Office  of  Unfav  fanport 
Investigations  will  conduct  information 
investigative  activity  pursuant  to  19  CFR 
210.11  to  identify  sources  of  relevant 
'  information  and  to  assure  itself  of  the 
availability  thereof.  The  motion  for 
temporary  rriief  will  be  examined  for 
sufHciency  and  compliance  with  19  CFR 
201 A  210JS.  and  2tO.M(e)  (l),  (4),  (S).  (6),  and 
will  be  subfcct  to  the  same  type  of 
preliminary  investigative  activity  as  the 
complaint 

Within  thirty-five  (35)  days  after  receiving 
the  complaint  and  motion  for  temporary  relief 
in  accordance  with  19  CFR  210.24(e)  (1),  or 
within  thirty-five  (36)  days  after  filing  of  the 
motion  for  tanporary  relief  (if  it  is  filed  after 
the  CHnpifliBtpurauMit  to  IS  CFR 
210.24ie)(Z}).  the  CoBnussion  will  determine 
whether  to  nstituie  n  investigation  on  the 
basis  of  the  complaint  and  whether  to  refer 
the  motian  far  temporary  relief  to  a 
Commission  adrainistzative  law  )udge  for 
issuance  of  an  initial  determination  in 
accpcdenoe  with  »  CFR  210.24(e)  (10)  and 
(17).  See  19CFR  ZM.IZ  and  210.24(e)  (1)  and 
(8). 

If  the  Conamsion  determines  to  conduct 
an  investigation  of  &e  complaint  and  the 
motion  for  temporary  relief,  the  investigation 
will  be  fonnally  instituted  on  the  date  on 
which  the  Commisbion  publishes  a  notice  of 
investigation  in  the  Federal  Register  pursuant 
to  19  CFR  210.12.  If  an  investigation  is 
instituted,  copies  of  the  complaint,  the  notice 
of  investigation,  the  motion  for  temporary 
relief,  and  the  Commiasion's  rules  of  Practice 
and  Procedure  (19  CFR  Parts  210  and  211)  will 
be  served  on  each  respondent  by  the 
Commission  pursuant  to  19  CFR  210.13. 
Responses  to  the  complaint,  the  notice  of 
investigation,  and  the  motion  for  temporary 
relief  most  be  filed  within  ten  (10)  days  after 
ConunisaioD  service  thereof,  in  accordance 
with  IS  CFR  201A,  210.5.  Ziazi.  and 
210.a4(e)(91.  5^  also  19  CFR  201.14  and  210.7 
regarding  coniputatioa  of  the  10-day  response 
period. 

If,  after  reviewing  the  complaint  and 
motion  for  temparsry  relief,  the  Commission 
determines  not  to  institirte  an  investigation. 


the  complaint  and  motion  will  be  dismissed 
and  the  Conmiaaion  will  notify  the 
complainant  and  all  proposed  respondents  in 
writing  of  the  Commission's  deciaion  and  the 
reasonis)  thereier,  pursuant  to  19  CFR  210.12. 

For  information  concerning  the  filing  of  the 
complaint  and  its  treatment  and  to  ask 
general  qnestiotts  concerning  section  337 
practice  and  procedure,  contact  the  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Sfreet,  SW„  Room  401,  Washington.  DC 
20430,  takyhooe  20Z-Z52-15ea  Sod)  inquiries 
will  be  refaiied  to  the  Commisskm 
investigative  attorney  assigned  to  the 
complaint  (See  aiao  the  Commission's  rules 
of  practice  and  procedure  set  forth  in  19  CFR 
Parts  210  and  211.) 

To  learn  the  date  on  which  the  Commission 
will  vote  on  whether  to  institute  an 
investigation  and  the  publication  date  of  the 
notice  of  investigation  (if  the  Commission 
decides  to  iastitnte  an  investigation),  contact 
the  Ofiice  of  ^e  Seaetary,  U.S.  International 
Trade  Commission.  500  E  Street  SW..  Room 
112.  Waalungton.  DC  20436.  telephoae  202- 
252-lOOa 

This  notice  is  being  provided  pursuant  to  19 
CFR  210,24(e)(6X 

(7)  Amendment  of  the  motion.  A 
motion  for  temporary  relief  may  be 
amoided  at  any  time  prior  to  the 
instiitatiaB  of  an  investigation.  However, 
all  material  filed  to  araoid  the  motion 
(or  the  complaint)  mast  be  served  on  all 
proposed  respondents  and  on  tbe 
embassies  hi  Washington,  DC.  of  the 
foreiga  governments  that  they  represent 
in  accordance  with  paragraph  (e)(4)  of 
this  sedmn.  If  the  amendhnent  expands 
the  scope  of  the  motion,  the  35-day 
period  allotted  under  paragraph  (e)(8)  of 
this  section  for  determining  whether  to 
institute  an  investigation  and  to  initiate 
temporary  relief  proceedings  shall  begin 
to nmanew ttom  the  date  the 
amendment  is  filed  with  tbe 
Commissioa.  Motions  for  temporary 
relief  may  not  be  amended  after  an 
investigation  is  instituted 

(8)  Provisional  acceptance  of  the 
motion.  The  ConuHsaion  ^all 
determine  whether  to  accept  a  motion 
for  temporary  relief  at  the  same  time  it 
determines  whether  to  institute  an 
investigation  on  the  basis  of  the 
complaint.  That  determination  shall  be 
made  within  thnrty-five  (35)  days  after 
the  complaint  and  motion  for  temporary 
relief  are  filed.  Before  the  Commission 
determines  whether  to  provisionally 
accept  a  motion  for  temporary  relief,  the 
motion  will  be  examined  for  sufficiency 
and  compliance  with  paragraphs  (e)  (1), 
(4),  (5),  and  (6)  of  this  section  and 

§§  201.8,  216.5  of  this  chapter,  and  will 
be  subject  to  the  same  t3rpe  of 
preliminary  investigative  activity  as  the 
compktint  (see-1  210;ll(b)).  Acceptance 
of  a  motion  pursuant  to  this  paragraph 
constitutes  provisional  acceptance  for 


referral  of  the  motion  to  an 
administrative  law  judge  for  an  initial 
determination  pursuant  to  paragraph 
(e)(17]  of  this  section.  Commission 
rejection  of  an  insufficient  or  improperly 
filed  complaint  will  preclude  acceptance 
of  a  motion  for  temporary  relief. 
However,  Commission  rejection  of  a 
motion  for  temporary  relief  will  not 
preclude  institution  of  an  investigation 
of  the  complaint. 

(9)  Responses  to  the  motion  and  the 
complaint.  Any  party  may  file  a 
response  to  a  motion  for  temporary 
relief.  Responses  shall  be  filed  within 
ten  (10)  days  after  service  of  the  motion 
by  the  Commission  upon  institution  of 
an  investigation,  unless  otherwise 
ordered  by  the  administrative  law  judge. 
The  response  must  comply  with  the 
requirements  of  S  201.8  of  this  chapter 
and  §  210.5.  and  shaU  contain  the 
following  information: 

(i)  A  statement  that  sets  forth  with 
particularity  any  objection  to  the  motion 
for  temporary  relief. 

(ii]  A  statement  that  sets  forth  with 
specificity  facts  bearing  on: 

(A)  Complainant's  probability  of 
success  on  the  merits; 

(B)  Immediate  and  substantial  harm,  if 
any,  to  the  domestic  industry  in  the 
absence  of  the  requested  temporary 
relief; 

(C)  Harm,  if  any,  to  the  proposed 
respondents  if  the  requested  temporary 
relief  is  granted;  and 

(D)  The  effect,  if  any,  that  issuance  of 
the  requested  temporary  relief  would 
have  on  the  public  interest: 

(iii)  a  memorandum  of  points  and 
authorities  in  opposition  to  the  motion; 

(iv)  affidavits,  where  possible, 
executed  by  persons  with  knowledge  of 
the  facts  specified  in  the  response. 
Each  response  to  the  motion  for 
temporary  relief  must  also  be 
accompanied  by  a  response  to  the 
complaint  and  notice  of  inve&tigatioa. 
Responses  to  the  complaint  and  notice 
of  investigation  must  comply  with 
§  201.8  of  this  chapter  and  §  §  21C.5  and 
201.21. 

(10)  Referral  to  an  administrative  law 
Judge.  Following  provisional 
Commission  acceptance  of  a  motion  for 
temporary  relief  and  upon  institution  of 
an  investigation,  the  motion  for 
temporary  relief  shall  be  forwarded  to 
an  administrative  law  judge  for  an 
initial  determination  on  whether  there  is 
reason  to  believe  there  is  a  violation  of 
section  337  of  the  Tariff  Act  and 
whether  temporary  relief  is  appropriate. 

(11)  Designating  an  investigation 
"more  complicated"  for  the  purpose  of 
adjudicating  a  motion  for  temporary 
relief  At  the  time  the  Commission 
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determines  to  institute  an  investigation 
and  provisionally  accepts  a  motion  for 
temporary  relief  pursuant  to  paragraph 
(e)(8)  of  this  section,  the  Commission 
may  designate  the  investigation  "more 
complicated"  pursuant  to  S  210.5g(b)  for 
the  purpose  of  obtaining  additional  time 
to  adjudicate  the  motion  for  temporary 
relief.  In  the  alternative,  after  the  motion 
for  temporary  relief  is  referred  to  the 
administrative  law  judge  for  an  initial 
determination  under  paragraphs  (e)(10) 
and  (17)  of  this  section,  the 
administrative  law  judge  may  issue  an 
order,  sua  sponte  or  on  motion, 
designating  the  investigation  "more 
complicated"  for  purpose  of  obtaining 
additional  time  to  adjudicate  the  motion 
for  temporary  relief.  Such  order  shall 
constitute  a  final  determination  of  the 
Commission,  and  notice  of  the  order 
shall  be  published  in  the  Federal 
Register. 

(12)  Discovery  and  compulsory 
process.  The  achninistrative  law  judge 
shall  place  such  limits  upon  the  kind  or 
amount  of  discovery  to  be  had  or  the 
period  of  time  during  which  discovery 
may  be  carried  out  as  shall  be 
consistent  with  the  time  limitation  set 
forth  in  paragraph  (e](17)  of  this  section 
relating  to  issuance  of  an  initial 
determination  concerning  the  motion  for 
temporary  relief.  The  administrative  law 
judge's  authority  to  compel  discovery 
includes  discovery  relating  to  the 
following  issues: 

(i)  The  effect,  if  any,  that  issuance  of 
the  relief  requested  in  the  motion  would 
have  on  the  public  interest; 

(ii)  The  form  of  temporary  relief  the 
Conunission  should  issue  if  it 
determines  to  grant  temporary  relief; 

(iii)  Whether  the  public  interest 
factors  enumerated  in  the  statute 
preclude  that  form  of  reUef;  and 

(iv)  The  amount  of  the  bond  under 
which  the  respondent(8]'8  merchandise 
will  be  permitted  to  enter  the  United 
States  during  the  pendency  of  any 
temporary  relief  order  issued  by  the 
Commission. 

As  part  of  the  standard  analysis  for 
determining  whether  to  grant  a  motion 
for  temporary  relief  (see  paragraphs 
(e)(1)  and  (9)  of  this  section),  the 
administrative  law  judge  should  make 
findings  on  the  issue  specified  in 
paragraph  (e)(12)(i)  of  this  section.  The 
administrative  law  judge  may,  but  is  not 
required,  to  make  findings  on  issues 
specified  in  paragraphs  (e](12)  (ii),  (iii), 
and  (iv)  of  this  section.  Evidence  and 
information  obtained  through  discovery 
on  those  issues  will  be  used  by  the 
parties  and  considered  by  the 
Commission  in  the  context  of  the 
parties'  written  submissions  on  remedy. 


the  public  interest,  and  bonding  to  be 
filed  with  the  Commission  pursuant  to 
paragraph  (e)(18)  of  this  section. 

(13)  Evidentiary  hearing.  A  motion  for 
temporary  relief  may  be  ruled  upon 
without  a  hearing  by  the  administrative 
law  judge  when  a  motion  for  summary 
determination  under  9  210.50(a)  is 
granted  in  favor  of  respondents  or  other 
parties  opposing  the  motion  for 
temporary  relief,  or  if  the  administrative 
law  judge  determines  that  the  motion 
should  be  dismissed  for  some  other 
reason  [e.g.,  failure  to  comply  with  some 
portion  of  paragraph  (e)(1)  of  this 
section).  (Such  rulings  by  the 
administrative  law  judge  shall  be  in  the 
form  of  an  initial  determination  issued 
under  paragraph  (e)(17)  of  this  section.) 
If  a  hearing  is  conducted,  the  precise 
form  and  scope  of  the  hearing  are  left  to 
the  discretion  of  the  administrative  law 
judge.  At  the  hearing  or  as  directed  by 
the  administrative  law  judge,  the  parties 
shall  address  the  issues  of  whether  there 
is  reason  to  believe  that  there  is  a 
violation  of  section  337  of  the  Tariff  Act 
and  whether  temporary  relief  is 
appropriate.  The  administrative  law 
judge  may,  but  is  not  required,  to  take 
evidence  at  the  hearing  concerning  the 
remedy,  public  interest,  and  bonding 
issues  specified  in  paragraphs  (e)(12) 
(ii),  (iii),  and  (iv)  of  this  section. 
However,  as  part  of  the  standard 
analysis  for  determining  whether  to 
grant  or  deny  a  motion  for  temporary 
relief  (see  paragraphs  (e)(1)  and  (9)  of 
this  section),  the  AL)  should  take 
evidence  on  the  question  of  what  effect 
the  form  of  relief  requested  in  the 
motion  would  have  on  the  public 
interest. 

(14)  Proposed  findings  and 
conclusions  and  briefs.  The 
administrative  law  judge  shall 
determine  whether  and,  if  so,  to  what 
extent  the  parties  shall  be  permitted  to 
file  proposed  findings  of  fact,  proposed 
conclusions  of  law,  and/or  briefs 
(pursuant  to  S  210.52)  concerning  the 
grant  or  denial  of  temporary  relief. 

(15)  Interiocutory  appeals  and  review 
by  the  Commission.  There  will  be  no 
interlocutory  appeals  to  the  Commission 
(pursuant  to  {  210.71)  of  the 
administrative  law  judge's  ruling  on  any 
matter  delegated  to  him  or  her  for 
decision  under  paragraph  (e)  of  this 
section.  After  the  adminis^ative  law 
judge  has  certified  to  the  Commission 
pursuant  to  paragraphs  (e)  (16)  and  (17) 
of  this  section  an  initial  determination 
granting  or  denying  a  motion  for 
temporary  relief  and  the  administrative 
record  upon  which  the  initial 
determination  is  based,  the 
Commission's  review  of  the 
administrative  law  judge's  actions  and 


rulings  relating  to  the  motion  for 
temporary  relief  is  limited  to  the  issues 
specified  in  paragraph  (e)  (17)  of  this 
section. 

(16)  Certification  of  the  i-ecord.  At  the 
close  of  the  reception  of  evidence  in  any 
hearing  held  pursuant  to  paragraph 
(e)(13)  of  this  section  or  as  soon  as 
possible  thereafter,  the  administrative 
law  judge  shall  certify  the  record  to  the 
Commission  prior  to  issuance  of  the 
initial  determination  concerning 
temporary  relief.  However,  if  such 
advance  certification  is  not  feasible,  the 
record  shall  be  certified  to  the 
Commission  when  the  administrative 
law  judge  issues  the  initial 
determination  concerning  the  grant  or 
denial  of  temporary  relief,  in  accordance 
with  paragraph  (e)(17]  of  this  section. 

(17)  Initial  determination  concerning 
temporary  relief  and  Commission  action 
thereon. 

(i)  On  the  70th  day  after  publication  of 
the  notice  of  investigation  in  an  ordinary 
investigation,  or  on  the  120th  day  after 
such  publication  in  a  "more 
complicated"  investigation,  the 
administrative  law  judge  will  issue  an 
initial  determination  concerning 
temporary  relief — i.e.,  whether  there  is 
reason  to  believe  that  respondents  have 
violated  section  337  of  the  Tariff  Act 
and,  if  so,  whether  temporary  relief 
should  be  issued.  The  initial 
determination  may,  but  is  not  required, 
to  address  the  remedy,  public  interest, 
and  bonding  issues  specified  in 
paragraphs  (e](12]  (ii),  (iii),  and  (iv)  of 
this  section.  However,  as  part  of  the 
standard  analysis  for  determining 
whether  to  grant  or  deny  a  motion  for 
temporary  relief  (see  paragraphs  (e)  (1) 
and  (9)  of  this  section),  the  initial 
determination  shall  address  the  question 
for  what  effect  the  form  of  relief 
requested  in  the  motion  would  have  on 
the  public  interest  (except  when  the 
initial  determination  is  granting  a 
summary  determination  denying  the 
motion  for  temporary  relief  pursuant  to 
paragraph  (e)(13)  of  this  section). 

(ii)  The  initial  determination  will 
become  the  Commission's  determination 
twenty  (20)  calendar  days  after  issuance 
thereof  in  an  ordinary  case,  and  thirty 
(30)  calendar  days  after  issuance  in  a 
"more  complicated"  investigation  unless 
the  Commission  modifies  or  vacates  the 
initial  determination  within  that  period. 
Such  modification  or  vacation  may  be 
ordered  on  the  basis  of  errors  of  law  or 
for  policy  reasons  articulated  by  the 
Commission.  The  existence  of  alleged 
errors  of  fact  will  not  be  considered.  In 
computing  the  aforesaid  20-day  and  30- 
day  deadlines,  intermediary  Saturdays, 
Sundays,  and  holidays  shall  be 
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included.  However,  if  the  last  day  of  the 
period  is  a  Saturday.  Sunday,  or  Federal 
holiday  as  defined  in  fi  201.l4(a]  of  this 
chapter,  the  filing  deadline  shall  be 
extended  to  the  next  business  day. 
Because  of  the  time  constraints  imposed 
by  the  statutory  deadlines  for 
determining  whether  to  order  temporary 
relief  under  section  337  of  the  Tariff  Act. 
the  additional  time  ordinarily  allotted 
under  §  210.ie(d)  of  this  chapter  cannot 
be  provided. 

(iii)  In  order  to  assist  the  Commission 
to  determine  whether  modification  or 
revocation  of  the  initial  determination  is 
warranted,  all  parties  may  file  written 
comments  concerning  the  presence  (or 
absence)  of  errors  of  law  in  the  initial 
determinati<Hi  and/or  policy  reasons 
that  justify  such  action  (or  show  that  it 
would  not  be  justified).  Such  comments 
will  be  limited  to  thirty  (30)  pages  and 
must  be  filed  no  later  than  seven  (7) 
calendar  days  after  service  of  the  initial 
determination  in  an  ordinary  case  and 
ten  (10)  calendar  days  after  service  of 
the  initial  determination  in  a  "more 
complicated"  investigation.  In 
computing  the  aforesaid  7-day  and  10- 
day  deadlines,  intermediary  Saturdays, 
Sundays,  and  holidays  shall  be 
included.  However,  'd  the  last  day  of  the 
period  is  a  Saturday.  Sunday,  or  Federal 
holiday  as  defined  in  i  201.14(a)  of  this 
Chapter,  the  filing  deadline  shad  be 
extended  to  the  next  business  day. 
Because  of  the  time  constraints  imposed 
by  the  statutory  deadlines  for 
determining  whether  to  order  temporary 
relief  under  section  337  of  the  Tariff  Act 
the  additional  time  ordinarily  allotted 
under  §  210.16(d)  of  this  chapter  cannot 
be  provided. 

(iv)  Nonconfidential  copies  of  the 
initial  determination  also  will  be  served 
on  other  agencies,  and  they  will  be  given 
ten  (10)  calendar  days  in  which  to  file 
comments  on  the  initial  determination. 

(v)  Each  party  may  file  a  response  to 
other  parties'  comments  within  ten  (10) 
calendar  days  after  issuance  of  the 
initial  determination  in  an  ordinary 
case — and  within  fourteen  (14)  calendar 
days  after  issuance  of  an  initial 
determination  in  a  "more  comphcated" 
investigation.  The  reply  comments  will 
be  limited  to  fifteen  (15)  pages.  If  the  last 
day  of  the  10-day  or  14-day  period  is  a 
Saturday,  Sunday,  or  Federal  holiday  as 
defined  in  S  201.14(a)  of  this  chapter,  the 
filing  deadline  shall  be  extended  to  the 
next  business  day.  Because  of  the 
constraints  imposed  by  the  statutory 
deadlines,  additional  time  ordinarily 
allotted  under  S  201.16(d)  of  this  chapter 
will  not  be  provided.  The  parties  are 
expected  to  facilitate  the  filing  of  timely 
and  useful  responses  to  each  other's 


initial  comments  by  serving  the  Initial 
comments  by  the  fastest  means 
available. 

(vi)  If  the  Commission  determines  to 
modify  at  vacate  the  initial 
determination  within  twenty  (20) 
calendar  days  after  issuance  thereof  in 
an  ordinary  case,  or  thirty  (30)  calendar 
days  after  issuance  in  a  "more 
complicated"  case,  a  notice  and  (if 
appropriate)  a  Commission  opinion  will 
be  issued.  If  the  Commission  does  not 
modify  or  vacate  the  administrative  law 
judge's  initial  determination  within  the 
time  provided,  the  initial  determination 
will  autonutlcaliy  become  the 
determination  of  the  Commission  and  a 
notice  of  that  fact  will  not  be  issued. 

(18)  Remedy,  the  public  interest,  and 
bonding.  The  procedure  for  arriving  at 
the  Commission's  determination  of  the 
issues  of  the  appropriate  form  of 
temporary  relief,  whether  the  public 
interest  factors  enumerated  in  the 
statute  preclude  such  relief  and  the 
amount  of  the  bond  under  which 
respondents'  merchandise  will  be 
permitted  to  enter  the  United  States 
during  the  pendency  of  any  temporary 
relief  order  issued  by  the  Commission,  is 
as  follows: 

(i)  While  the  motion  for  temporary 
relief  is  before  the  administrative  law 
judge,  he  may  compel  discovery  on 
matters  relating  to  remedy,  the  public 
interest  and  bonding  (as  provided  in 
paragraph  (e)(12)  of  this  section).  The 
administrative  law  judge  also  is 
authorized  to  make  findings  pertaining 
to  the  public  interest  as  provided  in 
paragraph  (e)(17)  of  this  section. 
However,  such  findings  may  be 
superceded  by  Commission  findings  on 
that  issue  as  provided  in  paragraph 
(e)(lB)(iii)  of  this  section. 

(ii)  On  the  60th  day  after  institution  in 
an  ordinary  case  or  on  the  105th  day 
after  institution  in  a  "more  complicated" 
investigation,  all  parties  may  file  written 
submissions  with  the  Commission 
addressing  those  issues.  The 
submissions  shall  refer  to  information 
and  evidence  already  on  the  record,  but 
additional  information  and  evidence 
germane  to  the  issues  of  appropriate 
relief,  the  statutory  public  interest 
factors,  and  bonding  may  be  provided 
along  with  the  parties'  submissions. 

(iii)  On  or  before  the  90-day  or  150- 
day  statutory  deadline  for  determining 
whether  to  order  temporary  relief  under 
subsection  (b)  of  section  337  of  the  Tariff 
Act,  the  Commission  ivill  determine 
what  relief  is  appropriate  in  light  of  any 
violation  that  appears  to  exist  whether 
the  public  interest  factors  enumerated  in 
the  statute  preclude  the  issuance  of  such 
relief,  and  Qie  amount  of  the  bond  under 


which  the  respondents'  merchandise 
will  be  permitted  to  enter  the  United 
States  during  the  pendency  of  any 
temporary  relief  order  issued  by  the 
Commission.  In  the  event  that 
Commission's  findings  on  the  public 
interest  pursuant  to  paragraph  (eHlB)  of 
this  section  are  inconsistent  with 
findings  made  by  the  administrative  law 
judge  in  the  initial  determination 
pursuant  to  paragraph  (e)(17)  of  this 
section,  the  Commission's  findings  are 
controlling. 

S210.2S    OefMitt. 

(a)  Definition  of  default.  Failure  of  a 
respondent  to  take  actions  including  but 
not  limited  to  the  following  may  be 
deemed  to  constitute  a  waiver  of  the 
respondent's  right  to  appear,  to  be 
served  with  documents,  and  to  contest 
the  allegations  at  issue  in  the 
investigation:  file  a  response  to  the 
complaint  and  notice  pursuant  to 

§  210.21  (or  S  210.24(e)(g))  within  the 
time  provided,  respond  to  a  motion  for 
summary  determination,  respond  to  a 
motion  that  materially  alters  the  scope 
of  the  investigation,  or  appear  at  a 
hearing  before  the  administrative  law 
judge  on  the  issue  of  violation  of  section 
337of  the  Tariff  Act 

(b)  Procedure  for  determining  default 
If  a  respondent  has  failed  to  respond  or 
appear  in  the  manner  described  in 
paragraph  (a)  of  this  section,  the 
administrative  law  judge  upon  motion  of 
his  own  initiative  shall  order  such 
respondent  to  show  cause  why  it  should 
not  be  found  in  default  If  the 
respondent  fails  to  show  cause  why  it 
should  not  be  found  in  default  the 
administrative  law  judge  may  make  any 
orders  appropriate  to  paragraph  (a)  of 
this  section. 

(c)  Relief  against  a  respondent  in 
default.  The  complainant  shall  declare 
at  the  time  the  last  remaining' 
respondent  is  found  to  be  in  default 
whether  the  complainant  is  seeking  a 
general  or  limited  exclusion  order,  or  a 
cease  and  desist  order,  or  both.  In  cases 
in  which  the  complainant  is  seeking 
relief  solely  affecting  the  respondent 
found  to  be  in  default  the  Commission 
shall  presume  the  facts  alleged  in  the 
complaint  to  be  true  and  shall,  upon 
request  issue  an  exclusion  order  or 
cease  and  desist  order,  or  both,  which 
affects  only  that  respondent  unless,  after 
considering  the  effect  of  such  order(8) 
upon  the  public  health  and  welfare, 
competitive  conditions  in  the  U.S. 
economy,  the  production  of  like  or 
directly  competitive  articles  in  the 
United  States,  and  U.S.  consumers,  the 
Commission  finds  that  the  order  should 
not  be  issued.  In  cases  in  which  the 
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reoonl  developed  bjr  the  edmhrfitralHe 
law  ladge  contains  sahstantial.  nUMm. 
and  iwdbatiw  evJkleBoe  of  ■  violrtioo  of 
section  337  of  the  Tariff  Act  the 
Commission  may  issue  a  general 
exdosioB  ofdor  (in  addifion  to  or  in  lieo 
of  oesae  and  desist  orders)  regardless  of 
the  soaroe  or  impater  of  the  artides 
oonoemed.  unless  the  pabfic  interest 
considoations  ennmerated  above 
preclude  soch  relief.  In  onnsirifTing 
whether  a  prisu  fade  case  of  violatian 
of  section  337  has  been  presented,  the 
administrative  law  judge  and  the 
Commission  may  draw  appropriate 
adverse  inHeranoes  as  provided  in 
i  21flLSe  agdnst  a  respondent  or 
respondents  in  default  with  respect  to 
those  issues  for  wUch  cooqrfainant  has 
made  a  good  foith  bat  uaBuccestful 
effort  to  oh  tain  evidence. 

S21IL2S    Intsrvsntiofi. 

Any  person  desiring  to  intervene  in  an 
investigation  under  this  part  shall  make 
written  application  in  tlM  form  of  a 
motion  setting  forth  a  sufficient  basis 
therefore.  Such  appiicatian  abaH  have 
attadied  to  it  a  cwtificate  showing 
service  thereof  siian  each  party  to  the 
investigatirai  in  aoomdance  with  the 
provisions  of  S  210.M  of  this  chqiter.  A 
similar  cert^cate  shaH  be  attached  to 
fte  ansvrer  filed  by  any  party  with 
respect  to  the  ^)plication  shewing 
service  ai  such  answer  opon  the 
an>Iicant  and  all  other  parties.  The 
Commission,  m  the  administrative  law 
judge  by  initial  determination,  may 
permit  the  intervoition  of  such  person  to 
such  extent  and  upon  such  tenns  as  may 
be  deemed  proper  under  the 
circumstances. 

Subpart  D-'Olsoovsry  and 
Compulaory  Process 

saioae 


(a)  Diacovay  methods.  The  parties  to 
an  investigatton  may  obtain  discovery 
by  one  or  more  of  tlie  following 
methods:  depositions  upon  oral 
examination  or  written  questions, 
inteiTogatories,  production  of  documents 
or  things  for  inspection  and  other 
purposes,  requests  for  admissions,  and 
entry  upon  land  or  other  property. 

(b)  Scope  of  discovery.  Unless 
otherwise  ordered  by  the  administrative 
law  judge,  a  party  may  obtain  discovery 
regarding  any  matter,  not  privileged, 
that  is  rdevant  to  &e  claim  or  defense 
of  any  other  party,  including  the 
existence,  desraiption,  nature,  custody, 
conditian  and  location  of  any  books, 
docaments  or  other  tangtt>Ie  dihigs,  and 
the  identity  and  location  ctf  persons 
having  knowledge  of  any  discoverable 


matter.  It  is  not  greond  for  ol^ection  that 
the  faifbnnalten  soa^t  wiH  be 
inadmissible  at  hearings  if  the 
infcnnatian  soaght  appears  reasonably 
calculated  to  lend  to  the  discoveiy  of 
admissible  evMeBCs. 

(c)  Diaoovery  tmd  oaapuhorf 
pFooesM.  Hie  siliali  listrative  law  judge 
shall  place  each  linits  upon  the  kind  or 
amoant  of  discovery  to  be  had  or  the 
period  of  tine  daring  aAich  discovety 
may  be  caiiied  oat  as  shaB  be 
consisSent  with  the  tisw  lisritatioos  sat 
forA  hi  1 2ia2l(eHl7)  iriating  to  the 
issuance  of  initial  detemtaations 
concemiqg  soatioos  for  laaipuiary  rdief 
or  in  i  2U).53(a)  relating  to  the  issuance 
of  initial  dstoiminattons  concerning 
whether  there  is  a  violation  of  section 
337  of  the  Tariff  Act 

(d)  Suppiemeotatian  of  respoases.  A 
party  who  has  responded  to  a  request 
for  discoveiy  with  a  reqwnse  that  was 
complete  whm  made  is  under  no  duty  to 
supplement  his  leqKmse  to  include 
informatioa  thereafter  acquired,  except 
as  follows: 

(1)  Aparly  is  mdsr  a  duty  to 
seasonably  sopplaniant  his  seiponse 
wift  respect  to  any  qnaataoa  dirsdiy 
addressed  to — 

(ij  The  identity  and  locatfon  of 
persons  having  knowledge  of 
discoverable  matters;  and 

(ii)  The  identity  of  each  person 
expected  to  be  called  as  an  expert 
witness  at  a  hearing,  the  subject  matter 
on  whidi  he  is  expected  to  testify,  and 
the  substance  of  his  testimony. 

(2]  A  party  is  under  a  duty  to 
seasonably  amend  a  prior  response  if  he 
obtains  information  upon  the  basis  of 
which — 

(i]  He  knows  that  the  response  was 
incorrect  when  made;  or 

(ii)  He  knows  that  the  response, 
though  correct  when  made,  is  no  longer 
true,  and  the  circumstances  are  such 
that  a  faOure  to  amend  the  response  is 
in  substance  a  knowing  concealment. 

(3)  A  duty  to  supplement  responses 
may  be  imposed  by  order  of  the 
administrative  law  judge,  agreement  of 
the  parties,  or  at  any  time  prior  to  a 
hearing  through  new  requests  for 
supplementation  of  prior  responses. 


9210.31 

(a)  When  depositions  may  be  taken. 
After  the  date  of  publication  in  the 
Federd  Register  of  the  notice  instituting 
the  investigation,  any  party  may  take 
the  testimony  of  any  person,  including  a 
party,  by  depositiflin  upon  oral 
examination  or  written  qiiesti<nis.  Leave 
of  the  admiidstrative  law  judge  must  be 
obtained  only  if  the  complainant  seeks 
to  take  a  deposition  prior  to  the 
sxpiratiiMi  of  twenty  (20)  days  after  the 


date  of  service  of  Ae  complainant  and 
notice  w  investigation. 

(bfPenans  before  whom  depositions 
may  be  taken.  Depositions  may  be  taken 
before  a  person  having  power  to 
administer  oaths  by  (tie  laws  of  the 
United  States  or  of  the  place  where  the 
examination  is  held. 

(c)  Notice  of  examination.  A  party 
desiring  to  take  the  deposition  of  a 
person  shall  give  notice  in  %vriting  to 
every  other  party  to  the  investigation  of 
not  less  than  ten  (10)  days  If  the 
deposition  is  to  be  taken  within  the 
United  States,  and  not  less  than  fifteen 
(16)  days  if  the  deposition  is  to  be  taken 
elsewhere.  The  administrstive  law  judge 
may  designate  a  shorter  or  longer  time. 
The  notice  shall  state  ths  time  and  place 
for  taking  the  deposition  and  the  name 
and  address  of  each  person  to  be 
examined,  if  known,  and,  if  the  name  is 
not  known,  a  general  description 
sufficient  to  identify  him  or  the 
particular  dass  or  group  to  which  he 
belongs.  A  notice  may  provide  for  the 
taking  of  testimony  by  telephone,  but 
the  administrative  law  judge  may,  on 
motioi  of  any  party,  require  that  the 
deposition  be  taken  in  tfie  presence  of 
the  deponent.  Tlie  parties  may  stipulate 
fai  writhqg,  or  the  administrative  law 
fudge  may  upon  motion  order,  that  the 
testimony  at  a  deposition  be  recorded 
by  odier  ftan  stenographic  means.  If  a 
subpoena  duces  tecum  is  to  be  served 
on  the  person  to  be  examined,  the 
designation  of  the  materials  to  be 
produced  as  set  forth  in  the  subpoena 
shall  be  attached  to  or  included  in  the 
notice. 

(d)  Taking  of  deposition.  Each 
deponent  shall  be  duly  sworn,  and  any 
adverse  party  shaH  have  the  right  to 
cross-examine.  Objections  to  questions 
or  documento  shall  be  in  short  form, 
stating  the  grounds  of  objections  relied 
upon.  Evidence  objected  to  shall  be 
taken  subject  to  the  objections,  except 
that  privileged  communications  and 
subject  matter  need  not  be  disdosed. 
The  questions  propounded  and  the 
answers  thereto,  together  with  all 
objections  made,  shall  be  reduced  to 
writing,  after  which  the  deposition  shall 
be  subscribed  by  the  deponent  (unless 
the  parties  by  stipulation  waive  signing 
or  the  deponent  is  ill  or  cannot  be  found 
or  refuses  to  sign)  and  certified  by  the 
person  before  whom  the  deposition  was 
taken.  If  the  deposition  is  not  subscribed 
by  the  deponent  the  person 
administering  the  oatfi  shall  state  on  the 
record  such  fact  and  the  reasons 
therefor.  When  a  deposition  is  recorded 
by  stenographic  means,  the 
stenographer  shall  certify  on  the 
transcript  that  the  witness  was  sworn  in 
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the  stenographer's  presence  and  that  the 
transcript  is  a  true  record  of  the 
testimony  of  the  witaess.  When  a 
deposition  is  recorded  by  other  than 
stenographic  means  and  is  thereafter 
transcribed,  the  person  transcribing  it 
shall  certify  that  the  person  heard  the 
witness  sworn  on  the  recording  and  that 
the  transcript  is  correct  writing  of  the 
recording.  Thereafter,  that  person  shall 
forward  one  (1)  copy  to  each  party  who 
was  present  or  represented  at  the  taking 
.  of  the  deposition. 

(e)  Depositions  of  nonparty  officers  or 
employees  of  the  Commission  or  of 
other  Government  agencies.  A  party 
desiring  to  take  the  deposition  of  an 
officer  or  employee  of  the  Commission 

,1'  other  than  the  Commission  investigative 
attorney,  or  of  an  officer  or  employee  of 
another  Government  agency,  or  to 
obtain  documents  or  oUier  physical 
exhibits  in  the  custody,  control,  and 
possession  of  such  ofGcer  or  employee, 
shall  proceed  by  written  motion  to  the 
administrative  law  judge  for  leave  to 
apply  for  a  subpoena  under  S  210.35(c). 
Such  a  motion  shall  be  granted  only 
upon  a  showing  that  the  information 
expected  to  be  obtained  thereby  is 
within  the  scope  of  discovery  permitted 
by  S  210.30(b)  and  cannot  be  obtained 
without  undue  hardship  by  alternative 
means. 

(f)  Filing  of  depositions.  The  party 
taking  the  deposition  shall  file  one  (1) 
copy  thereof  with  the  Commission 
investigative  attorney,  and  shall  give 
prompt  notice  of  such  filing  to  all  other 
parties. 

(g)  Admissibility  of  depositions.  The 
fact  that  a  deposition  is  taken  and  filed 
with  the  Commission  investigative 
attorney  as  provided  in  this  section  does 
not  constitute  a  determination  that  it  is 
admissible  in  evidence  or  that  it  may  be 
used  in  the  investigation.  Only  such  part 
of  a  deposition  as  is  received  in 
evidence  at  a  hearing  shall  constitute  a 
part  of  the  record  in  such  investigation 
upon  which  a  determination  may  be 
based.  Objections  may  be  made  at  the 
hearing  to  receiving  in  evidence  any 
deposition  or  part  thereof  for  any  reason 
that  would  require  the  exclusion  of  the 
evidence  if  the  witness  were  then 
present  and  testifying. 

(h)  Use  of  depositions.  A  deposition 
may  be  used  as  evidence  against  any 
party  who  was  present  or  represented  at 
the  taking  of  the  deposition  or  who  had 
reasonable  notice  thereof,  in  accordance 
with  any  of  the  following  provisons: 
(1)  Any  deposition  may  be  used  by 
any  party  for  the  purpose  of 
/.contradicting  or  impeaching  the 
ii^. testimony  of  a  deponent  as  a  witness, 


(2)  The  deposition  of  a  party  may  be 
used  by  an  adverse  party  for  any 
purpose, 

(3)  The  deposition  of  a  witness, 
whether  or  not  a  party,  may  be  used  by 
any  party  for  any  purposes  if  the 
administrative  law  judge  finds — 

(i)  That  the  witness  is  dead;  or 

(ii)  That  the  witness  is  out  of  the 
United  States,  unless  it  appears  that  the 
absence  of  the  witness  was  procured  by 
the  party  offering  the  deposition;  or 

(iii)  That  the  witness  is  unable  to 
attend  or  testify  because  of  age,  illness, 
infirmity,  or  imprisonment;  or 

(iv)  That  the  party  offering  the 
deposition  has  been  unable  to  prociu'e 
the  attendance  of  the  witness  by 
subpoena;  or 

(v)  Upon  application  and  notice,  that 
such  exceptional  circumstances  exist  as 
to  make  it  desirable,  m  the  interest  of 
justice  and  with  due  regard  to  the 
importance  of  presenting  the  oral 
testimony  of  witnesses  at  a  hearing,  to 
allow  the  deposition  to  be  used. 

(4)  If  only  part  of  a  deposition  is 
offered  in  evidence  by  a  party,  an 
adverse  party  may  require  him  to 
introduce  any  other  part  that  ought  in 
fairness  to  be  considered  with  the  part 
introduced,  and  any  party  may 
introduce  any  other  parts. 

§21(L32    Interrogatortes. 

(a)  Scope;  use  at  hearing.  Any  party 
may  serve  upon  any  other  party  written 
interrogatories  to  be  answered  by  the 
party  served.  Interrogatories  may  relate 
to  any  matters  that  can  be  inquired  into 
under  S  210.30(b),  and  the  answers  may 
be  used  to  the  extent  permitted  by  the 
rules  of  evidence. 

(bj  Procedure.  (1)  Interrogatories  may 
be  served  upon  any  party  after  the  date 
of  publication  in  the  Federal  Register  of 
the  notice  of  investigation. 

(2)  Parties  answering  interrogatories 
shall  repeat  the  interrogatories  being 
answered  immediately  preceding  the 
answers.  Each  interrogatory  shall  be 
answered  separately  and  fully  in  writing 
under  oath,  unless  it  is  objected  to,  in 
which  event  the  reasons  for  objection 
shall  be  stated  in  lieu  of  an  answer.  The 
answers  are  to  be  signed  by  the  person 
making  them,  and  the  objections  are  to 
be  signed  by  the  attorney  making  them. 
The  party  upon  whom  the 
interrogatories  have  been  served  shall 
serve  a  copy  of  the  answers,  and 
objections  if  any,  within  ten  (10)  days 
after  the  service  of  the  interrogatories. 
The  administrative  law  judge  may  allow 
a  shorter  or  longer  time.  The  party 
submitting  the  interrogatories  may  move 
for  an  order  under  S  210.36(a]  with 
respect  to  any  objection  to  or  other 
failure  to  answer  an  interrogatory. 


(3)  An  interrogatory  otherwise  proper 
is  not  necessarily  objectionable  merely 
because  an  answer  to  the  interrogatory 
involves  an  opinion  or  contention  that 
relates  to  fact  or  the  application  of  law 
to  fact,  but  the  administrative  law  judge 
may  order  that  such  an  interrogatory 
need  not  be  answered  until  after 
designated  discovery  has  been 
completed  or  until  a  prehearing 
conference  or  a  later  time. 

(cj  Option  to  produce  records.  When 
the  answer  to  an  interrogatory  may  be 
derived  or  ascertained  from  the  records 
of  the  party  upon  whom  the 
interrogatory  has  been  served  or  from 
an  examination,  audit,  or  inspection  of 
such  records,  or  firom  a  compilation, 
abstract,  or  summary  based  thereon, 
and  the  burden  of  deriving  or 
ascertaining  the  answer  is  substantially 
the  same  for  the  party  serving  the 
interrogatory  as  for  the  party  served  it 
is  a  sufficient  answer  to  such 
interrogatory  to  specify  the  records  from 
which  the  answer  may  be  derived  or 
ascertained  and  to  afford  to  the  party 
serving  the  interrogatory  reasonable 
opportunity  to  examine,  audit  or  inspect 
such  records  and  to  make  copies, 
compilations,  abstracts,  or  summaries. 
The  specifications  provided  shall 
include  sufficient  detail  to  permit  the 
interrogating  party  to  identify  readily 
the  doctunents  from  which  the  answer 
may  be  ascertained. 

§  210.33    Reqwst  for  produdleii  of 
documents  and  thlnst  and  ontry  upon  land. 

(a)  Scope.  Any  party  may  serve  on 
any  other  party  a  request: 

(1)  To  produce  and  permit  the  party 
making  the  request,  or  someone  acting 
on  his  behalf,  to  inspect  and  copy  any 
designated  documents  (including 
writings,  drawings,  graphs,  charts, 
photographs,  and  otiber  data 
compilations  from  which  information 
can  be  obtained],  or  to  inspect  and  copy, 
test  or  sample  any  tangible  things  that 
are  in  the  possession,  custody,  or  control 
of  the  party  upon  whom  the  request  is 
served;  or 

(2)  To  permit  entry  upon  designated 
land  or  other  property  in  the  possession 
or  control  of  the  party  upon  whom  the 
request  is  served  for  the  purpose  of 
inspecting  and  measuring,  surveying, 
photographing,  testing,  or  sampling  the 
property  or  any  designated  object  or 
operation  thereon,  within  the  scope  of 

§  210.30(b). 

fbj  Procedure.  (1)  The  request  may  be 
served  upon  any  party  after  the  date  of 
publication  in  the  Federal  Registw  of  the 
notice  of  investigation.  The  request  shall 
set  forth  the  items  to  be  inspected,  either 
by  individual  item  or  by  category,  and 
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describe  each  item  and  category  with 
reasonable  particularity.  The  request 
shall  q)ecify  a  reasonable  time,  place, 
and  manner  of  making  the  inspection 
and  performing  the  related  acts. 

(2)  The  party  upon  whom  the  request 
is  served  shall  serve  a  written  response 
within  ten  (10)  days  after  the  service  of 
the  request  llie  administrative  law 
judge  may  allow  a  shorter  or  longer 
time.  The  response  shall  state,  with 
respect  to  each  item  or  category,  that 
inspection  and  related  activities  wiD  be 
permitted  as  requested,  unless  the 
request  is  objected  to,  in  which  event 
the  reasons  for  objection  shall  be  stated. 
If  objection  is  made  to  part  of  any  item 
or  category,  the  part  shall  be  speci^ed. 
The  party  submitting  the  request  may 
move  for  an  order  under  S  210.36(a)  with 
respect  to  any  objection  to  or  other 
failure  to  respond  to  the  request  or  any 
part  thereof,  or  any  failure  to  permit 
inspection  as  requested.  A  party  who 
produces  dociunents  for  inspection  shall 
produce  them  as  they  are  kept  in  the 
usual  course  of  business  or  shall 
organize  and  label  them  to  coirespond 
to  the  categories  in  the  request. 

(c)  Persons  not  parties.  This  rule  does 
not  preclude  issuance  of  an  order 
against  a  person  not  a  party  to  permit 
entry  upon  land. 


921034    RaquMttari 

(a)  Form,  content,  and  service  of 
request  for  admission.  Any  party  may 
serve  on  any  other  party  a  written 
request  for  admission  of  the  truth  of  any 
matters  relevant  to  the  investigation  and 
set  forth  in  the  request  that  relate  to 
statements  or  opinions  of  fact  or  of  the 
application  of  law  to  fact,  including  the 
genuineness  of  any  documents 
described  in  the  request.  Copies  of 
dociunents  shall  be  served  with  the 
request  imless  they  have  been  otherwise 
furnished  or  are  known  to  be,  and  in  the 
request  are  stated  as  being,  in  the 
possession  of  the  other  party.  Each 
matter  as  to  which  an  admission  is 
requested  shall  be  separately  set  forth. 
The  request  may  be  served  upon  a  party 
whose  complaint  is  the  basis  for  the 
investigation  after  the  date  of 
publication  in  the  Federal  Register  of  the 
notice  of  investigation.  The  request  may 
be  served  upon  any  other  party  at  any 
time  twenty  (20)  days  after  the  date  of 
service  of  complaint  and  notice  of 
invesdgatioii.  unless  leave  of  the 
administration  law  judge  is  obtained  to 
serve  the  request  at  an  earlier  date. 

(bf  Answers  and  objections  to 
requests  for  admissions.  A  party 
answering  a  request  for  admission  shall 
repeat  the  request  for  admission 
immediately  preceding  his  answer.  The 
matter  may  be  deemed  admitted  unless. 


within  ten  (10)  days  after  service  of  the 
request,  or  within  such  shorter  or  longer 
time  as  the  administrative  law  judge 
may  allow,  the  party  to  whom  the 
request  is  directed  serves  upon  the  party 
requesting  the  admission  a  sworn 
written  answer  or  objecticm  addressed 
to  the  matter.  If  objection  is  made,  the 
reason  therefor  shall  be  stated.  The 
answer  shall  specifically  deny  the 
matter  or  set  forth  in  detail  tfie  reasons 
why  the  answering  party  cannot 
truthftdly  admit  or  deny  the  matter.  A 
denial  shall  fairly  meet  the  substance  of 
the  requested  admission,  and  when  good 
faith  requires  that  a  party  qualify  his 
answer  or  deny  only  a  part  of  the  matter 
as  to  which  an  admission  is  requested, 
he  shall  specify  so  much  of  it  as  is  true 
and  qualify  or  deny  the  remainder.  An 
answering  party  may  not  give  lack  of 
information  or  knowledge  as  a  reason 
for  faihire  to  admit  or  deny  unless  he 
states  that  he  has  made  reasonable 
inquiry  and  that  the  information  known 
to  or  readily  obtainable  by  him  is 
insufficient  to  enable  him  to  admit  or 
deny.  A  party  who  considers  that  a 
matter  as  to  which  an  admission  has 
been  requested  presents  a  genuine  issue 
for  a  heari^  may  not  object  to  the 
request  oin  that  ground  akme;  he  may 
deny  the  matter  or  set  forth  reasons  why 
he  cannot  admit  or  deny  it. 

(c)  Sufficiency  of  answers.  The  party 
who  has  requested  the  admissions  may 
move  to  determine  the  sufficiency  of  the 
answers  or  objections.  Unless  the 
objecting  party  sustains  his  biu-den  of 
showing  ^t  the  objection  is  justiHed. 
the  administrative  law  judge  shall  order 
that  an  answer  be  served.  K  the 
administrative  law  judge  determines 
that  an  answer  does  not  comply  with  the 
requirements  of  this  section,  he  may 
order  either  that  the  matter  is  admitted 
or  that  an  amended  answer  be  served. 
The  administrative  law  judge  may,  in 
lieu  of  these  orders,  determine  that  final 
disposition  of  the  request  be  made  at  a 
prehearing  conference  or  at  a  designated 
time  prior  to  a  hearing  under  this  Part 

(d)  Effect  of  admissions;  withdrawal 
or  amendment  of  admission.  Any  matter 
admitted  under  this  rule  may  be 
conclusively  established  unless  the 
administrative  law  judge  on  motion 
p«mits  withdrawal  or  "ameodment"  of 
the  admission.  The  administrative  law 
judge  may  permit  withdrawal  or 
amendment  when  the  presentation  of 
the  issues  of  the  mvestigation  will  be 
subserved  thereby  and  the  party  who 
obtained  the  admission  fails  to  satisfy 
the  administrative  law  fudge  that 
withdrawal  or  amendmmt  will 
prejudice  him  in  maintaining  his  position 
on  the  issaes  of  the  investigatioa.  Any 
admission  made  by  a  party  under  this 


section  is  for  the  purpose  of  the  pending 
investigation  only  and  is  not  an 
admission  by  him  for  any  other  purpose 
not  may  it  be  used  against  him  in  any 
other  proceeding. 


S  210.35 

(a)  Application  for  issuance  of  a 
subpoena. — (1)  Subpoena  ad 
testificandum.  An  application  for 
issuance  of  a  subpoena  requiring  a 
person  to  appear  and  depose  or  testify 
at  the  taking  of  a  deposition  or  at  a 
hearing  shall  be  made  to  the 
administrative  law  judge. 

(2)  Subpoena  duces  tecum.  An 
application  for  issuance  of  a  subpoena 
requiring  a  person  to  appear  and  depose 
or  testify  and  to  produce  specified 
documents,  papers,  books,  or  other 
physical  exhibits  at  the  taking  of  a 
deposition,  at  a  prehearing  conference, 
at  a  hearing,  or  under  any  other 
circumstances,  shall  be  made  in  writing 
to  the  administrative  law  judge  and 
shall  specify  the  material  to  be  produced 
as  precisely  as  possible,  showing  the 
general  relevancy  of  the  material  and 
the  reasonableness  of  the  scope  of  the 
subpoena. 

fbj  Use  of  subpoena  for  discovery. 
Subpoenas  may  be  used  by  any  party 
for  purposes  of  discovery  or  for 
obtaining  documents,  papers,  books  or 
other  physical  exhibits  for  use  in 
evidence,  or  for  both  purposes.  When 
used  for  discovery  purposes,  a  subpoena 
may  require  a  person  to  produce  and 
permit  the  inspection  and  copying  of 
nonprivileged  documents,  papers,  books, 
or  other  physical  exhibits  that  constitute 
or  contain  evidence  relevant  to  the 
subject  matter  involved  and  that  are  in 
the  possession,  custody,  or  control  of 
such  person. 

(c)  Application  for  subpoenas  for 
nonparty  Commission  records  or 
personnel  or  for  records  and  personnel 
of  other  Government  agencies.  (1) 
Procedure.  An  application  for  issuance 
of  a  subpoena  requiring  the  production 
of  nonparty  documents,  papers,  books, 
physical  exhibits,  or  other  material  in 
the  records  of  the  Commission,  or 
requiring  the  production  of  records  or 
personnel  of  other  Government  agencies 
shall  specify  as  precisely  as  possible  the 
material  to  be  produced,  the  nature  of 
the  information  to  be  disclosed,  or  the 
expected  testimony  of  the  official  or 
employee,  and  shall  contain  a  statement 
showing  the  general  relevancy  of  the 
material,  information,  or  testimony  and 
the  reasonableness  of  the  scope  of  the 
application,  together  with  a  showing 
that  such  material,  information,  or 
testimony  or  their  substantial  equivalent 
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could  natbe  oVrfainad  witkout  "nJ"«» 
hardriif^  or  by  alternative  means. 

C2JRtiJii^  StHJkappBcatiiona  skall  be 
ruled  upon  by  the  adminiBtrafive  law 
judge.  Ta  tbe  extent  thai  the  motSon  is 
granted,  the  admmistiathce  law  fudge 
shalf  providb  such,  tenns  and  conditions 
for  the  production  of  the  material,  the 
disctosnte  of  the  rafommtion.  oc  the 
apyeenmee  of  the  officii  or  employee 
as  may  appear  necessary  and 
appropriate  for  the  protection  of  the 
public  interest. 

(3J  AppHkiMuHi  far  sabpoemi  groaaded 
upom  tkmP^eeiommfk^onaatiott  Act 
No  apptisatHB  ior  a  aabpecna  for 
produe^a  ai  daaoKate  ^mmded  upon 
the  Firadaa  aff  Iniamtiaa  Act  (&  U.S.C. 
552)  shall  he  cBtertaieed  by  the 
admoHsteaMvc  ia!H»  judge. 

(dfiiotiam  tmlmiL  arqaaek.  Aof 
motion  to  lioil  as  qiiMh  a  aabyQena 
shall  be  fikiA  withia  tea  (10^  days  ^ter 
service  thercaS.  oc  wiSua  such  q&/b 
time  aa  tbe  adiaiiuatEatinte  law  luSgt 
may  allaatf. 

(e)  Ex  parte  ndlagfi.  oit  appticatiana 
for  subpoenas.  Applications  fior  tbe 
issuance  of  Ae  ■obpoenas  porsHaRt  to 
the  proviaiona  of  this  secfiDn  may  be 
made  ex  parte,  and,  if  so  madb,  such 
applieatmna  and  rafitig^  thereoa  shall 
remam  ex  pasta  anlesa  oAerwise 
ordered  }if  it»  aAamrBtratfve  law  judge. 

S2,taja  FaihafttoiaakadiacoMarK 


(afMotioafot  tides  fompmniti^ 
discovery.  A  party  maQ(  CMWly  ta  the 
adminittrative  law  ju^^  fbt  aa  oider 
compellieg  dSMOveiy  opaa  leaeonable 
notice  ta  other  parlies  and  all  petsans 
affected  therehf . 

(b)  Failure  to  cwaply  wiOi  order 
competing  discovery.  If  a  paxty  oc  an 
oiftcer  or  agent  of  a  party-  laSts  to  comply 
with  an  orchsr  mchdEns  bat  not  llmiled 
to,  an  order  fijr  the  takmg  of  a 
deposftUD  or  fte  pioductton  of 
docimtenta,  an  order  to  answer 
interrogatories,  an  order  tssned  pursuant 
to  a  request  for  admistions,  or  an  order 
to  compiy  wvA  a  suiipoaia.  the 
admimttratrve  taw  ^dge,  for  Iha 
purpose  of  permitting  lesoiatieB  of 
relevMit  isatiea  anddispanlioB  of  the 
invaaligation  wObeut  annacmsaiy  di^ay 
des|tt(e  file  faikua  to  coaiply,  xamj  take 
suck  action  is  regaid  thereto  as  is  jost, 
including,  but  not  limited  to.  &e 
folLowia^ 

(1)  Infu  that  tks  achaissioa  teatimoDy. 
documeata.  or  other  evidence  vwould 
have  been  advena  to  the  pa^^n 

(2)  Rula  that  for  the  purpoaaa  •£  the 
inveatigatjon  the  matter  or  mattera 
concemiDg  the  order  or  subpoena  ieaued 
be  taken,  aa  eitahliahed  adversely  to  tke 
party; 


(3>  Rule  that  the  party  may  not 
introduce  into  evidence  or  otherwise 
rely  upon  taatimoay  by  the  party,  officer, 
or  agent  oi  dacumenta.  oc  o^r 
materials  id  suyport  of  Ua  peaitiaa  in  the 
investigalioac 

(4)  Rafti  that  the  party  may  aotbe 
heaad  to  object  to  introduction  and  use 
of  secondary  evidence  to  show  what  the 
withheid  adbuasioB,  testiaioay. 
docuaaents..  or  other  evidence  would 
havaahown; 

(5)  Rule  that  a  autianaratker 
siihrntaaioa  by  the  party  caeuemiug  the 
order  oaaabiMcaa  iaaaad  be  atoidLen  or 
rule  by  miliall  dBtenaBation  that  a 
detenaJiiatiaB  in  tke  inv«»«figntin«  be 
rendered  agaiast  the  pacty.  or  both.  Any 
such  action  may  be  taken  by  wbiIIbb  or 
orak  order  iasued  in  the  eaane  of  tka 
inveatiBalbiD  at  by  inefamaaD  in  tke 
initiridtlcimiartlion  of  the 
adminiatealiRre  lane  judge.  It  aball  be  the 
duty  of  ftepacfea  ta  aeek,  nd  Atat  ol 
the  administratiaa  laar  ludBa  ta  gmat. 
such  of  the  fivegoiBg  meena  of  reCef  or 
other  appropriate  idi^  aa  may  be 
sufficieat  ta  coai^ensate  for  the  kck  of 
withheld  testimony,  documents,  or  other 
evidence.  If  in  the  admim'strative  law 
ju(%e^s  oyftitua  such  leSef  wonid  not  be 
snfficiant;,  the  aAnnisttafive  law  pni^e 
shall  certify  to  Ac  CuuuuTssios  a 
request  that  court  enforcement  of  fte 
subpoena  or  other  discovezy  order  be 
sought. 


S210JV 

fitpMsvuDtn  p/FproiseinvardeK  f^en 
motion  by  a  party  or  by  the  person  from 
whom  diaeawery  is  soo^hl  or  by  tte 
administrative  law  judge  on  his  owb 
initiative,  and  for  good  eauseskowa^  Ae 
adauniatEathW' hmr  jadfe  Bsy  aaaka  any 
order  that  may  appear  necessary  and 
appropriate  far  flia  protediaB  of  Ac 
public  mteresf  er  tfiaf  justice  ieq;uh«8  to 
protect  a  party  er  peraan  from 
annayanee,  euibaiiuasment;  (^ipreasion, 
or  un<hiebmie»  or  expanse,  ndw&ig 
one  or  more  of  Ae  fbllowkigr 

(1)  That  (fiscoTery  aot  be  had: 

09  That  ttia  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  desi^iation  of  the  tnne  or 
place; 

(3]  That  discovery  may  be  had  only  by 
a  method  of  discovery  other  than  that 
selected  by  the  party  seeking  discovery; 

(41  That  certain  matters  not  be 
inquired  intOr  (ff  thai  the  scope  of 
discovery  be  Kmited  to  certain  mattsEs; 

(5)  That  discovery  be  conthnted  wfth 
no  one  present  except  persona 
designated  by  the  adtnimatrative  laatr 
judge; 

(8)  That  adepoaitioa.  afist  beans 
sealedv  be  opened  (s^  by  order  of  the 


Conuniaaioa  or  the  admiaistiative  law 
judge: 

(Zl-That  a  trade  secret  or  other 
confidential  research,  development,  or 
commercial  information  not  be  disdoaed 
or  be  disclosed  only  in  a  designated 
way;  and 

(8)  That  the  parties  simultaneously  file 
specified  doctunents  or  information 
enclosed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  Conmission 
or  the  admntiistrative  law  judge. 

If  the  motion  for  a  protective  order  is 
denied,  m  whole  or  in  part,  the 
Commission  or  the  administrative  law 
judge  may,  on  such  terms  and  conditions 
as  are  just,  order  that  any  party  or 
person  provide  or  permit  discovery. 

(b)  Unauthorized  disclosure  of 
information.  If  confidential  business 
information  subuiilted  hi  accordtance 
with  the  terms  of  a  ptotecifre  order  is 
disclosed  to  any  person  other  than  in  a 
manner  avthorned  by  iie  protective 
•  order,  the  party  respemibte  far  Bie 
disclosure  must  munedfately  bakig  aft 
pertiaent  facts  relatiig  la  Bach 
disekiBHBe  to  Aa  aHualioa  af  Ae 
subsutter  of  Ae  iafeiaaMfiaa  and  tbe 
administrative  law  ft^igf  or  the 
Commission,  and.  without  prefudice  to 
other  Eigkti,  and  remediea  af  Ae 
suboHtlar  of  the  nlbnnatioii^  make 
every  effort  tepaawal  iatbaa  diacfeaure 
of  such  i^onnatiaa  by  Ae  peaty  or  the 
recipient  ai  sorii  adaaaaaAHL 

fc}  Viokaian  afpniertime  gnhr.  Any 
indMdaol  arko  k«a  agreed  ta  be  boasd 
by  the  terms  of  a  pcotcctive  order  issaed 
pursoaat  ta  paaa^aph  fa)  of  this  sectkxi, 
and  who  ia  deteiBMird  by  Ae 
CaiBBiissfeB  or  tkeadaaniabative  taw 
judge  to  kawaaialBaed  tke  teraas  of  tbe 
protective  order  oaay  be  aubject  to  one 
or  more  of  the  feUawiag  penaltiesr 

(1]  An  oflieial  raprmend  by  Ae 
Comwasioa; 

(2)  Disqualification  from  or  limitetkxi 
of  further  paitfeipafiaa  m  a  pending 
inveatigatian; 

(3)  Temporary  or  permanent 
disqualificatioB  fraoa  practicing  ia  any 
capadiy  before  the  GaniraissioH 
pursaant  to  |  aoi-lSfa)  of  this  chapter 

(4>  Referral  of  Ae  facta  iraderfykig  the 
violation  to  the  appropriate  licensing 
authority  In  the  juristfictimr  in  whidi  tke 
inckvidDal  is  licensed  to  practice; 

(57  Sanctions  as  enumerated  in 
§  210.3B.  or  audi.  oAer  action  aa  may  be 
appropriate. 

Suck  aaactioaa  may  be  impoaed  i^mm 
thefilmgoCa  aotioa  by  a  party  oc  apoa 
the  adminiatEative  law  judge's  own 
motion.  The  adminiatraitiva  law  jadge 
shall  aUeni  the  parties  to  make  writtea 
suhmissioBa  and  if  warranted  ta  pcasaat 
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oral  argument.  The  administrative  law 
judge  shall  grant  or  deny  a  motion  for 
sanctions  by  filing  with  the  Commission 
an  initial  determination  pursuant  to 
S  210.53(c). 

Subpart  E— Prehearing  Conferences 
and  Hearings 

§  210.40    PrshMTlng  contorwiCM. 

(a)  When  appropriate.  The 
adn^strative  law  judge  in  any 
investigation  may  direct  counsel  or 
other  representatives  for  all  parties  to 
meet  with  him  for  one  or  more 
conferences  to  consider  any  or  all  of  the 
following: 

(1)  Simplification  and  clarification  of 
the  issues: 

(2)  Scope  of  the  hearing; 

(3)  Necessity  or  desirability  of 
amendments  to  pleadings  subject, 
however,  to  the  provisions  of  {  210.22; 

(4)  Stipulations  and  admissions  of 
either  fact  or  the  content  and 
authenticity  of  documents; 

(5)  Expedition  in  the  discovery  and 
presentation  of  evidence  including,  but 
not  limited  to.  restriction  of  the  number 
of  expert,' economic  or  technical 
witnesses;  and 

(6)  Such  other  matters  aa  may  aid  in 
the  orderly  and  expeditious  disposition 
of  the  investigation  including  disclosure 
of  the  names  of  witnesses  and  the 
exchange  of  documents  or  other 
physical  exhibits  that  will  be  introduced 
in  evidence  in  the  course  of  the  hearing. 

(b)  Subpoenas,  Prehearing 
conferences  may  be  convened  for  the 
purpose  of  accepting  returns  on 
subpoenas  duces  tecum  issued  pursuant 
to  the  provisions  of  1 210.d5(a)(2). 

(c)  Reporting.  In  the  discretion  of  the 
adndnistrative  law  judge,  prehearing 
conferences  may  or  may  not  be 
stenographically  reported  and  may  or 
may  not  be  public 

(d)  Order.  The  administrative  law 
Judge  may  enter  in  the  record  an  order 
that  recites  the  results  of  the  conference. 
Such  order  shall  include  the 
administrative  law  judge's  rulings  upon 
matters  considered  at  ue  conference, 
together  with  appropriate  direction  to 
the  parties.  The  administrative  law 
judge's  order  shall  control  the 
subsequent  course  of  the  hearing,  imless 
modified  to  prevent  manifest  injustice. 

S  210.41    Qensrsl  provWons  for  hearings. 

(a)  Purpose  of  hearings.  Unless 
otherwise  ordered  by  the  Commission: 

(1)  An  opportunity  for  a  hearing  shall 
be  provided  in  each  investigation  under 
section  337  of  the  Tariff  Act  to  take 
evidence  and  hear  argument  for  the 
purpose  of  determining  whether  there  is 


a  violation  of  section  337  of  the  Tariff 
Act. 

(2]  Except  as  provided  under 
9  210.24(e)(13],  an  opportunity  for  a 
hearing  shall  also  be  provided  to  take 
evidence  and  hear  argument  for  the 
purpose  of  determining  whether  there  is 
reason  to  believe  there  is  a  violation  of 
section  337  of  the  Tariff  Act. 

(b)  Public  hearings.  All  hearings  in 
investigations  under  this  Part  shall  be 
public  unless  otherwise  ordered  by  the 
administrative  law  judge. 

(c)  Expedition.  Hearings  shall  proceed 
with  all  reasonable  expedition,  and, 
insofar  as  practicable,  shall  be  held  at 
one  place,  continuing  until  completed 
unless  otherwise  ordered  by  the 
administrative  law  judge. 

(d)  Rights  of  the  parties.  Every  party 
shall  have  the  right  of  due  notice,  cross 
examination,  presentation  of  evidence, 
objection,  motion,  argument,  and  all 
other  rights  essential  to  a  fair  hearing. 

(e)  Presiding  official.  An 
administrative  law  judge  shall  preside 
over  each  hearing  unless  the 
Commission  shall  otherwise  order. 

9210.42    Evidsnce. 

(a)  Burden  of  proof  The  proponent  of 
any  factual  proposition  shall  be  required 
to  sustain  the  burden  of  proof  with 
respect  thereto. 

(b)  Admissibility.  Relevant,  material, 
and  reliable  evidence  shall  be  admitted. 
Irrelevant,  immaterial  unreliable,  and 
unduly  repetitious  evidence  shall  be 
excluded.  Immaterial  or  irrelevant  parts 
of  an  admissible  document  shall  be 
segregated  and  excluded  as  far  aS 
practicable. 

(c)  Infonnation  obtained  in 
investigations.  Any  documents,  papers, 
books,  physical  e^diibits.  or  other 
materials  or  information  obtained  by  the 
Commission  under  any  of  its  powers 
may  be  disclosed  by  the  Commission 
investigative  attorney  when  necessary 
in  connection  with  investigations  and 
may  be  offered  in  evidence  by  the 
Commission  investigative  attorney. 

(d)  Official  notice.  When  any  decision 
of  the  administrative  law  judge  rests,  in 
whole  or  in  part,  upon  the  taking  of 
official  notice  of  a  material  fact  not 
appearing  in  evidence  of  record, 
opportunity  to  disprove  such  noticed 
fact  shall  be  granted  any  party  making 
timely  motion  therefor. 

(e)  Objections.  Objections  to  evidence 
shall  be  made  in  timely  fashion  and 
shaU  briefly  state  the  grounds  relied 
upon.  Rulings  on  all  objections  shall 
app««r  on  the  record. 

(f)  Exceptions.  Formal  exception  to  an 
adverse  ruling  is  not  required. 

(g)  Excluded  evidence.  When  an 
objection  to  a  question  propounded  to  a 


witness  is  sustained,  the  examining 
party  may  make  a  specific  offer  of  what 
he  expects  to  prove  by  the  answer  of  the 
witness,  or  the  administrative  law  judge 
may  in  his  discretion  receive  and  report 
the  evidence  in  full.  Rejected  exhibits, 
adequately  marked  for  identification, 
shall  be  retained  with  the  record  so  as 
to  be  available  for  consideration  by  any 
reviewing  authority. 

9210.43    Record. 

(a)  Definition  of  the  record.  The 
record  shall  consist  of  all  pleadings,  the 
notice  of  investigation,  motions  and 
responses,  and  other  docimients  and 
things  properly  filed  with  the  Secretary 
in  accordance  with  {  210.5(b),  in 
addition  to  ail  orders,  notices,  and  initial 
determinations  of  the  administrative  law 
judge,  orders  and  notices  of  the 
Commission,  hearing  and  conference 
transcripts,  evidence  admitted  into  the 
record,  and  any  other  items  certified 
into  the  record  by  the  administrative 
law  judge  or  the  Conunission. 

(b)  Reporting  and  transcription. 
Hearings  shall  be  reported  and 
transcribed  by  the  official  reporter  of  the 
Commission  tmder  the  supervision  of 
the  administrative  law  judge,  and  the 
transcript  shall  be  a  pari  of  the  record. 

(c)  Corrections.  Corrections  of  the 
transcript  may  be  made  only  when  they 
involve  errors  affecting  substance  and 
then  only  in  the  manner  herein  provided. 
Corrections  ordered  by  the 
administrative  law  judge  or  agreed  to  in 
a  written  stipulation  signed  by  all 
coimsel  and  parties  not  represented  by 
counsel  and  approved  by  the 
administrative  law  judge  shall  be 
included  in  the  record,  and  such 
stipulations,  except  to  the  extent  that 
they  are  capricious  or  without 
substance,  shall  be  approved  by  the 
administrative  law  judge.  Corrections 
shall  not  be  ordered  by  the 
administrative  law  judge  except  upon 
notice  and  opportunity  for  the  hearing  of 
objections.  Such  corrections  shall  be 
made  by  the  official  reporter  by 
furnishing  substitute  typed  pages,  under 
the  usual  certificate  of  the  reporter,  for 
insertion  in  the  transcript.  The  original 
uncorrected  pages  shall  be  retained  in 
the  files  of  the  Conrniission. 

(d)  Certification  of  record.  Except  as 
provided  in  9  210.24(e)(16)  in  connection 
with  the  disposition  of  motions  for 
temporary  relief,  the  record  shall  be 
certified  to  the  Commission  by  the 
administrative  law  judge  upon  his  filing 
of  an  initial  determination  or  at  such 
earMer  time  as  the  Commission  may 
order. 
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(a)  Defhaition.  Except  as  hereinafter 
provided  and  coniistent  wiA  {§  2ia6 
and  210l37,  confidential  documents  and 
testimony  made  subject  to  protective 
orders  or  orders  granting  ki  camera 
treatment  are  not  made  part  of  the 
public  record  and  are  kept  confidential 
in  an  in  camera  record.  Only  the  persons 

'  identified  in  a  protective  order,  persons 
identified  in  \  2iae(b^  and  cottrt 
personnel  concerned  with  judicial 
review  shall  have  access  to  confidential 
informatioB  on  the  in  camera  record. 
The  ri^t  of  the  adminsbrative  law  judge 
and  the  CoBmissioa  to  disclose 
confidential  data  under  a  protective 
order  (pursuant  to  S  2ia37]  to  the  extent 
necessary  for  the  proper  disposition  of 
each  proceeding  is  specifically  reserved. 

(b)  in  caaera  treatment  of  documents 
and  testimony.  The  administrative  law 
judge  shall  have  authority  to  order 
documents  or  oral  testimony  offered  in 
evidence,  whether  admitted  or  rejected, 
to  be  placed  in  camera. 

(c)  Part  of  confidential  record.  In 
camera  documents  and  testimony  shall 
constitute  a  part  of  the  coafidential 
record  of  the  Commiasien. 

(d)  ELeferences  to  in  camera 
information.  In  the  submittal  of 
proposed  findings,  briefs,  or  other 
papers,  counsel  for  all  parties  shall 
make  an  attempt  in  good  faith  to  refrain 
from  disclosing  the  specific  details  of  in 
camera  documents  and  testimony.  This 
shall  not  preclude  references  in  such 

'  proposed  fiiulings,  briefs,  or  other 
papers  to  such  documents  or  testimony 
including  generalized  statements  based 
on  their  contmts.  To  the  extent  tiiat 
counsel  cmwider  it  necessary  to  indudie 
specific  defaib  of  hi  camera  data  in 
their  presentations,  such  data  shall  be 
incorporated  fai  separate  proposed 
fincyuogs,  Ime^  or  other  papers  mariced 
"Rainess  Confidenttal.**  which  shall  be 
placed  in  camera  and  become  a  part  of 
the  codfidentiat  record. 

(e)  Motions  to  declassify.  Any  party 
may  move  to  declassify  documents  (or 
portloRs  thereof)  that  have  been 
designated  confidential  by  the  submitter 
but  that  do  not  satisfy  the 
confidentiality  criteria  set  forth  in 

§  201.6(a).  All  such  motions,  whether 
brought  at  any  time  during  the 
investigation  or  after  conclusion  of  the 
investigation  shall  be  addressed  to  and 
ruled  upon  by  the  presiding 
administrative  law  judge,  or  if  the 
investigation  is  not  before  a  presiding 
administrative  law  judge,  by  the  diief 
adminslrativa  law  juc^  or  sack 
administrative  law  judge  as  he  or  she 
may  designate. 


Subpart  F— Ootermlnations  and 
Actions  Taken 

S  210.50    Summary  detwmlnatlona. 

(a)  Motjona  for  summary 
determinations.  Any  party  may  move 
with  any  necessary  supporting  affidavits 
for  a  summary  determination  in  his 
favor  upon  all  or  any  part  of  the  issues 
to  be  determined  in  the  invest^tion. 
Counsel  or  other  representatives  in 
support  of  the  con^Haint  may  so  move  at 
any  time  after  twenfy  (20)  days 
foRowing  die  date  of  service  of  the 
complaint  and  notice  instituting  the 
investigatitMi,  and  any  other  parfy,  or  a 
respondent,  may  so  move  at  any  time 
after  the  date  of  puUication  in  the 
Federal  Register  of  the  notice  of 
investigation.  Any  such  motion  by  any 
party,  however,  must  be  filed  at  least 
thirty  (30)  days  before  the  date  fixed  for 
any  hearing  provided  for  in  {  201.41. 

(b)  Opposing  affidavits;  oral 
argument;  time  and  basis  for 
determination.  Any  nomnoving  party 
may,  within  ten  (10)  days  after  service  of 
the  motion,  file  opposing  affidavits.  The 
administration  law  judge  may  in  his 
discretion  or  may  at  the  reqsest  of  any 
party  set  the  matter  for  oral  argument 
and  caH  for  the  submission  of  briefs  or 
memoranda.  The  determination  sott^t 
by  ike  moving  party  shall  be  rendered  if 
the  irfeadings  and  any  depositions, 
admissions  on  file,  and  affidavits  show 
that  there  is  no  genuine  issue  as  to  any 
material  fact  and  that  the  moving  party 
is  entitled  to  a  summary  determination 
as  a  matter  of  law. 

(c)  Affidarits,  Affidavits  shall  set 
forth  such  facts  as  would  be  admissible 
in  evidence  and  shall  show  affirmatively 
that  the  affiant  is  competent  to  testify  to 
the  matters  stated  therein.  The 
administrative  law  judge  may  permit 
affidavits  to  be  supplemented  or 
opposed  by  depositions  or  further 
affidavits.  When  a  motion  for  summary 
detemnnation  is  made  and  supported  as 
provided  in  this  rule,  a  parfy  opposing 
the  raoticm  may  not  rest  upon  mere 
allegations  or  denials  in  bis  pleading;  his 
respcmae,  by  affidavits  or  as  otherwise 
provided  in  tfiia  rufe,  must  set  forth 
specifk;  facts  showing  that  there  is  a 
genuine  issue  of  fact  for  hearing.  If  no 
such  response  is  filed,  a  summary 
det»raination,  if  appropriate,  shall  be 
rendered. 

(d)  Refusal  of  application  for 
summary  determination;  continuances 
and  other  orders.  Should  it  appear  from 
the  affidavits  of  a  parfy  opposing  the 
motion  that  he  cannot,  for  reasons 
staled^  present  facts  essential  to  ^stify 
his  oppoaition,  the  administrative  law 
judge  may  refuse  the  application  for 
summary  deteraftination  or  may  order  a 


continuance  to  permit  affidavits  to  be 
obtained  or  depositions  or  other 
discovery  to  be  had,  or  make  such  other 
order  as  is  appropriate,  and  a  ruling  to 
that  effect  shall  be  made  a  matter  of 
record. 

(e)  Order  establishing  facts.  If  on 
motion  imder  this  rule  a  summary 
determination  is  not  rendered  upon  all 
the  allegations  for  all  the  relief  asked 
and  a  hearing  is  necessary,  the 
administrative  law  judge  shall  make  an 
order  specifying  the  facts  that  appear 
without  substanbal  controversy  and 
directing  furdter  proceedings  in  the 
investigation.  The  facts  so  specified 
shaD  be  deemed  established. 

(f)  Order  of  summary  determination. 
An  order  of  summary  determination 
shall  constitute  an  initial  determination 
of  die  administrative  law  judge  under 

§  210.53  or  §  210.24(e){17l. 

§210.S1    Tfirtiatton  of  Inv— ttgaHoo. 

(a)  Motions  for  termination.  Any  parfy 
may  move  at  any  time  for  an  order  to 
temunate  an  investigation  in  wh<^  or  in 
part  as  to  any  or  all  respondents. 

(b)  Settlement  by  licensing  or  other 
agreement  (1)  As  investigatioB  before 
the  Commission  may  be  terminated  as 
provided  in  paragraph  (a)  of  this  section 
and  pursutHit  to  subsection  (c)  of  section 
337  of  the  Tariff  Act  on  die  basis  of  a 
licensing  or  other  setdement  agreement 
entered  into  between  the  complainant 
(all  of  di»  complainants  if  there  is  more 
than  one)  and  one  or  more  of  the 
respondents.  A  motion  for  terrainatitm 
by  such  parties  ^all  contain  copies  of 
the  Ikensksg  or  other  settlement 
agreemeat  and  any  agreements 
supplemental  ^reto,  and  a  statement 
that  there  are  do  other  agreements, 
WTitten  or  oral,  express  or  implied 
between  the  parties  concerning  the 
subject  matter  of  the  investigation.  If  the 
licensmg  or  other  setdement  agreement 
contaiRS  confidential  business 
inlomiation  within  the  meaning  of 

§  aoi.6(a)  of  this  chapter,  a  copy  of  the 
agreement  with  such  information 
deleted  shell  accompany  the  motion. 

(2)  The  motion,  Kcensing  or  other 
agreement,  and  any  agreements 
supplemental  thereto,  shall  be  certified 
by  the  administrative  law  judge  to  the 
Commission  with  an  initial 
determination  regarding  the  motion  for 
termination.  If  the  Kcensing  or  other 
agreement  or  the  initial  determination 
contains  confidential  business 
information,  copies  of  the  agreement 
and  initial  determination  with 
confidential  business  information 
deleted  shaH  be  certified  to  the 
Commission  simultaneously  with  the 
confidential  versions  of  s'jch  documents. 
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The  Commission  shall  promptly  publish 
a  notice  in  the  Federal  Register  stating 
that  an  initial  determination  has  been 
received  terminating  the  respondent  or 
respondents  in  question  on  the  basis  of 
a  licensing  or  other  settlement 
agreement,  that  nonconfidential 
versions  of  the  initial  determination  and 
the  agreement  are  available  for 
inspection  in  the  OfHce  of  the  Secretary, 
and  that  interested  persons  may  submit 
written  comments  concerning 
termination  of  the  respondents  in 
question  within  ten  (10)  days  of  the  date 
of  publication  of  the  notice  in  the 
Fedeial  Register.  In  accordance  with 
subsection  (c)  of  section  337  of  the  Tariff 
Act,  an  order  of  termination  based  upon 
such  licensing  or  other  settlement 
agreement  need  not  constitute  a 
determination  as  to  violation  of  section 
337. 

(c)  Settlement  by  consent  order.  An 
investigation  before  the  Commission 
may  be  terminated  as  provided  in 
paragraph  (a]  of  this  section  and 
pursuant  to  subsection  (c)  of  section  337 
of  the  Tariff  Act  on  the  basis  of  a 
consent  order  settlement  under 

S  211.20(b]  of  this  chapter.  In  accordance 
with  subsection  (c)  of  section  337  of  the 
Tariff  Act,  an  order  of  termination  based 
upon  such  a  settlement  need  not 
constitute  a  determination  as  to 
violation  of  section  337. 

(d)  Effect  of  termination.  Except  as 
provided  in  paragraphs  (b)  and  (c]  of 
this  section,  an  order  of  termination 
issued  by  the  Commission  shall 
constitute  a  determination  of  the 
Commission  under  {  210.56(c),  and  an 
order  of  termination  issued  by  the 
administrative  law  judge  shaU  constitute 
an  initial  determination  under  S  210.53. 

821052    Propoewl  findings  and 

At  the  time  a  motion  for  summary 
determination  tmder  S  210.50(a)  or  a 
motion  for  termination  under  §  210.51(a) 
is  made,  or  when  it  is  found  that  a  party 
is  in  default  under  \  210.25,  or  at  the 
close  of  the  reception  of  evidence  in  any 
hearing  held  pursuant  to  this  part 
(except  as  provided  in  §  210.24(e)(14)),  or 
within  a  reasonable  time  thereafter 
fixed  by  the  administrative  law  judge, 
any  party  may  file  proposed  findings  of 
fact  and  conclusions  of  law,  together 
with  reasons  therefor.  When 
appropriate,  briefs  in  support  of  the 
proposed  findings  of  fact  and 
conclusions  of  law  may  be  filed  with  the 
administrative  law  judge  for  his 
consideration.  Such  proposals  and  briefs 
shall  be  in  writing,  shall  be  served  upon 
all  parties  in  accordance  with  S  210.08, 
and  shall  contain  adequate  references  to 


the  record  and  the  authorities  on  which 
the  submitter  is  relying. 

§210.53    Initial  dMwmination. 

(a)  On  issues  concerning  permanent 
relief  Except  as  may  otherwise  be 
ordered  by  the  Commission,  within  nine 
(9)  months,  or  within  fourteen  (14) 
months  in  a  more  complicated  case,  of 
the  date  of  publication  in  the  Federal 
Register  of  the  notice  of  investigation, 
the  administrative  law  judge  shall 
certify  the  record  to  the  Commission  and 
shall  file  with  the  Commission  an  initial 
determination  as  to  whether  there  is  a 
violation  of  section  337  of  the  Tariff  Act. 

(b)  On  issues  concerning  temporary 
relief  The  disposition  of  an  initial 
determination  concerning  temporary 
relief  is  governed  by  the  provisions  of 
S  210.24(e)(17). 

(c)  On  motions  for  summary 
determination,  termination,  finding  of 
default,  intervention,  amendment  to  the 
complaint,  or  notice  of  investigation,  a 
"more  complicated"  designation  (except 
as  provided  in  §210.24(e)(ll)).  a 
"complicated"  designation,  suspension 
of  an  investigation,  or  sanctions  for 
violation  of  a  protective  order.  (1)  The 
administrative  law  judge  shall  grant  by 
filing  with  the  Commission  an  initial 
determination  or  shall  deny  by  issuing 
an  order  directing  denial  the  following 
types  of  motions  after  they  have  been 
filed:  a  motion  for  summary 
determination  pursuant  to  S  210.50;  a 
motion  for  termination  pursuant  to 

§  210.51;  a  motion  for  a  finding  of  default 
pursuant  to  §  210.25;  a  motion  for 
intervention  pursuant  to  S  210.26;  a 
motion  to  amend  the  complaint  or  notice 
of  investigation  pursuant  to  S  210.22;  a 
motion  to  designate  an  investigation 
"more  complicated"  pursuant  to 
S  210.59(a)  (except  as  provided  in 
§  210.24(e)(ll));  a  motion  to  designate  an 
investigation  "complicated"  pursuant  to 
S  210.5g(b);  or  a  motion  to  suspend  an 
investigation  pursuant  to  S  210.59  (a)  or 
(b). 

(2)  Following  a  motion  for  a  sanction 
for  violation  of  a  protective  order 
§  210.37,  the  administrative  law  judge 
shall  grant  or  deny  such  motions  by 
filing  with  the  Conmiission  an  initial 
determination. 

(d)  Contents.  The  initial  determination 
shall  include:  an  opinion  stating  findings 
(with  specific  page  references  to 
principal  supporting  items  of  evidence  in 
the  record)  and  conclusions  and  the 
reasons  or  bases  therefor  necessary  for 
the  disposition  of  all  material  issues  of 
fact,  law,  or  discretion  presented  in  the 
record;  and  a  statement  that  pursuant  to 
S  210.53(h)  of  these  rules,  the  initial 
determination  shall  become  the 
determination  of  the  Commission  unless 


a  party  files  a  petition  for  review  of  the 
initial  determination  pursuant  to  §  210.54 
or  the  Commission  pursuant  to  §  210.55 
orders  on  its  own  motion  a  review  of  the 
initial  determination  or  certain  issues 
therein. 

(e)  Notice  to  and  advice  from 
departments  and  agencies.  The 
Department  of  Health  and  Human 
Services,  the  Department  of  Justice,  the 
Federal  Trade  Commission,  and  such 
other  departments  and  agencies  as  the 
Commission  deems  appropriate  shall  be 
served  with  a  copy  of  the  initial 
determination.  The  Commission  shall 
consider  comments,  limited  to  issues 
raised  by  the  record,  the  initial 
determination,  and  the  petitions  for 
review,  received  from  such  agencies 
when  deciding  whether  to  initiate 
review  or  the  scope  of  review.  The 
Commission  shall  allow  such  agencies 
twenty  (20)  days  after  the  service  of  an 
initial  determination  filed  pursuant  to 

S  210.53(a)  or  ten  (10)  days  after  the 
service  of  an  initial  determination  filed 
pursuant  to  S  210.53  (b)  or  (c)  to  submit 
their  comments. 

(f)  Initial  determination  made  by  the 
administrative  law  judge.  The  initial 
determination  shall  be  made  and  filed 
by  the  administrative  law  judge  who 
presided  over  the  investigation,  except 
when  that  person  is  unavailable  to  the 
Commission. 

(g)  Reopening  of  proceedings  by  the 
administrative  law  judge.  At  any  time 
prior  to  the  filing  of  the  initial 
determination,  the  administrative  law 
judge  may  reopen  the  proceedings  for 
the  reception  of  additional  evidence. 

(h)  Effect  An  initial  determination 
filed  pursuant  to  S  210.53(a)  shall 
become  the  determination  of  the 
Commission  forty-five  (45)  days  after 
the  date  of  service  of  the  initial 
determination,  unless  the  Commission, 
within  forty-five  (45)  days  after  the  date 
of  such  service  shall  have  ordered 
review  of  the  initial  determination  or 
certain  isues  therein  pursuant  to 
§  210.54(b)  or  §  210.55,  or  by  order  shall 
have  changed  the  effective  date  of  the 
initial  determination.  An  initial 
determination  filed  pursuant  to  §  210.53 
(b)  or  (c)  shall  become  the  determination 
of  the  Commission  thirty  (30)  days  after 
the  date  of  service  of  the  initial 
determination,  except  that  the 
disposition  of  an  initial  determination 
granting  or  denying  a  motion  for 
temporary  relief  is  governed  by  the 
provisions  of  %  210.24(e). 

(i)  Notice  of  determination.  Except  as 
provided  in  {  210.24(e)(17),  in  the  event 
an  initial  determination  becomes  the 
determination  of  the  Commission,  the 
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parties  shall  be  notified  thereof  by  the 
Secretary. 

S210.54    PMOentarrvvlsw. 

(a)  The  petition  and  responses.  (1) 
Except  as  provided  in  f  2ia24(e)(17). 
any  party  to  an  investigation  may 
request  a  review  by  the  Commission  of 
an  initial  determination  by  filing  with 
the  Secretary  a  petition  for  review, 
except  that  a  party  who  has  defaulted 
may  not  petition  for  review  of  any  issue 
regarding  which  the  party  is  in  default 
A  petition  for  review  of  an  initial 
determination  filed  pursuant  to 

§  2l0^a)  shall  be  filed  within  ten  (10) 
days  after  the  service  of  the  initial 
determination.  A  petition  for  review  of 
an  initial  determination  filed  pursuant  to 
§  210.53(c)  shall  be  filed  within  five  (5) 
days  after  the  service  of  the  initial 
determination,  except  that  a  party  or 
proposed  respondent  who  has  not 
responded  to  the  motion  before  the 
administrative  law  judge  pursuant  to 
§  210.24(c)  may  be  deemed  to  have 
consented  to  the  relief  requested  and 
may  not  petition  for  review  of  the  issues 
raised  in  the  subject  motion.  A  petition 
for  review  filed  under  this  section  shall: 

(i)  Identify  the  party  seeking  review; 

(ii)  Specify  the  issues  upon  which 
review  of  the  initial  determination  is 
sought: 

(A)  A  finding  or  conclusion  of 
material  fact  is  clearly  erroneous; 

(B)  A  legal  conclusion  is  erroneous, 
without  governing  precedent,  rule  or 
law,  or  constitutes  an  abuse  of 
discretion;  or 

(C)  The  determination  is  one  affecting 
Commission  policy. 

(iii)  Set  forth  a  concise  statement  of 
the  facts  material  to  the  consideration  of 
the  stated  issues;  and 

(iv)  Present  a  concise  argument  setting 
forth  the  reasons  why  review  by  the 
Commission  is  necessary  or  appropriate 
to  resolve  an  important  issue  of  fact, 
law,  or  policy. 

(2)  Any  issue  not  raised  in  the  petition 
for  review  filed  under  this  section  will 
be  deemed  to  have  been  abandoned  and 
may  be  disregarded  by  the  Commission 
in  reviewing  an  initial  determination. 

(3)  Any  party  may  file  a  response  to 
the  petition  for  review  within  five  (5) 
days  after  service  of  the  petition,  except 
that  a  parfy  who  has  defaulted  may  not 
file  a  response  to  any  issue  regarding 
which  party  is  in  default. 

(b)  Grant  or  denial  of  review,  (l)  The 
Commission  shall  decide  whether  to 
grant,  in  whole  or  in  part,  a  petition  for 
review  filed  pursuant  to  §  210.53(a) 
within  forty-five  (45)  days  of  the  service 
of  the  initial  determination  on  the 
parties,  or  by  such  other  time  as  the 
Commissioner  may  order.  The 


Commissioa  shall  decide  whether  to 
grant,  in  whole  or  in  part,  a  petition  for 
review  filed  pursuant  to  (  2iaS3(c) 
within  thirty  (30)  days  of  die  service  of 
the  initial  determination  on  the  parties, 
or  by  such  other  time  as  die  Commission 
may  order. 

(2)  The  Commission  shall  decide 
M^ether  to  grant  a  petition  for  review, 
based  upon  the  petition  and  response 
thereto,  without  oral  argument  or  further 
wrritten  submissions  unless  the 
Commission  shall  order  otherwise.  The 
standards  for  granting  review  of  an 
initial  determination  are  set  fordi  in 
paragraph  (a)(lKii)  of  this  sectioa 

(3)  The  Commission  shall  grant  a 
petition  for  review  and  order  review  of 
an  initial  determination  or  certain  issues 
therein  when  at  least  one  of  the 
participating  Commissioners  votes  for 
ordering  review.  In  its  notice,  the 
Commission  shall  establish  the  scope  of 
the  review  and  the  issues  that  will  be 
considered  and  make  provisioiu  for 
filing  of  briefs  and  oral  argument  if 
deemed  appropriate  by  the  Commission. 
The  notice  that  the  Commission  has 
granted  the  petition  for  review  shall  be 
served  by  the  Secretary  on  all  parties, 
the  Department  of  Health  and  Human 
Services,  the  Department  of  Justice,  the 
Federal  Trade  Commission,  and  such 
other  departments  and  agencies  as  the 
Conunission  deems  appropriate. 

9210l55    CommlsstoiirswtewonHsoiwi 


Within  the  time  provided  in 
§  210.S3(h),  the  Commission  on  its  own 
initiative  may  order  review  of  an  initial 
determination  or  certain  issues  therein 
when  at  least  one  of  the  participating 
Commissioners  votes  for  ordering 
review.  The  standards  for  granting 
review  of  an  initial  determination  are 
set  forth  in  S  210.54(a)(l)(ii).  This  section 
does  not  apply  to  ii^tial  determinations 
issued  pursuant  to  S  210.24(e)(17)  or 
determinations  issued  by  the  presiding 
administrative  law  judge  pursuant  to 
§  210.24(e)(ll). 

9  210.56    Review  by  Commission. 

(a)  Briefs  and  oral  argument  In  the 
event  the  Commission  orders  review  of 
an  initial  determination,  the  parties  may 
be  requested  to  file  review  briefs 
concerning  the  issues  on  review  at  a 
time  and  of  a  size  and  nature  set  forth  in 
the  notice  of  review.  The  parties,  within 
the  time  provided  for  filing  the  review 
briefs,  may  submit  a  written  request  for 
a  hearing  to  present  oral  argument 
before  the  Commission,  which  the 
Commission  in  its  discretion  may  grant 
or  deny.  The  Commission  shall  grant  the 
request  when  at  least-  one  of  the 


participatiitg  Commissioners  votes  in 
favor  of  the  request 

(b)  Scope  of  review.  Only  the  issues 
set  forth  in  the  notice  of  review,  and  all 
subsidiary  issues  therein,  will  be 
considered  by  the  Commissioa. 

(c)  Determination  on  review.  On 
review,  the  Commission  may  affirm, 
reverse,  modify,  set  aside  or  remand  for 
further  proceedings,  in  whole  or  in  part, 
the  initial  determination  of  the 
administrative  law  judge  cmd  make  any 
findings  or  conclusions  that  in  its 
judgment  are  proper  based  on  the  record 
in  £e  proceeding. 

(d)  Initial  determinations  concerning 
temporary  relief.  Commission  action  on 
an  initial  determination  concerning 
temporary  relief  is  governed  by  the 
provisions  of  {  210.24(e)  (17)  and  (18). 


9210.57 
action. 


Implsmsniatton  of 


(a)  Service  of  Commission 
determination  upon  the  parties.  A 
Commission  determination  pursuant  to 
9  210.56(c)  or  a  termination  on  the  basis 
of  a  licensing  or  other  agreement  or 
consent  settiement  pursuant  to  {  210.51 
(b)  and  (c),  respectively,  shall  be  served 
upon  each  party  to  the  investigation. 

(b)  Publication  and  transmittal  to  the 
President  A  Commission  determination 
that  there  is  a  violation  of  section  337,  or 
that  there  is  reason  to  believe  that  there 
is  such  a  violation,  together  with  the 
action  taken  relative  to  such 
determination,  or  Commission  action 
pursuant  to  Subparts  B  and  C  of  Part  211 
of  this  chapter  shall  be  immediately 
published  in  the  Fedafal  Re^star  and 
transmitted  to  the  President  together 
with  the  record  upon  which  it  is  based. 

(c)  Enforceability  of  Commission 
action.  Unless  otherwise  specified,  any 
Commission  action,  other  than  an 
exclusion  order  or  order  directing 
seizure  and  forfeiture  of  articles 
imported  in  violation  of  an  outstanding 
exclusion  order  shall  be  enforceable 
upon  receipt  by  the  affected  party  of 
notice  of  such  action.  Exclusion  orders 
and  seizure  and  forfeiture  orders  shall 
be  enforceable  upon  receipt  of  notice 
thereof  by  the  Secretary  of  the  Treasury. 

(d)  Finality  of  affirmative  Commission 
action.  If  the  President  does  not 
disapprove  for  policy  reasons  such 
Commission  action  within  a  period  of 
sixty  (60)  days  beginning  on  the  day 
after  delivery  of  a  copy  of  such 
Conunission  action  to  the  President  or  if 
the  President  notifies  the  Commission 
before  the  close  of  such  period  that  he 
approves  such  Conunission  action,  then 
such  Commission  action  shall  become 
final  on  the  day  after  the  close  of  such 
period,  or  the  day  on  which  the 
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President  notifies  the  CoBunission  of  his 
approval,  as  the  case  may  be. 

(e)  Duration.  Final  CommissioB  action 
shall  remain  in  effect  as  provided  ia 
Subpart  C  of  Part  211  of  this  Chapter. 


S210LSS 

■werwi  f bcigt,  em  i 

(a)  Onrins  the  oonrse  of  eetA 
prooeediiig  ■ndcr  lUs  Part  when  an 
investigetion  has  been  metituted,  the 
Commisaioa  shall — 

(1)  Ccnaider  what  actian  (general  or 
limited  exclosioB  ol  articles  from  entry 
«nd/or  a  cease  and  desist  order,  or 
exclusion  of  articles  from  eatiy  under 
bocMl  aad/or  a  temporary  cease  and 
de«st  order),  it  any.  it  afaoald  take.  and. 
whea  aiqiro|triate.  take  such  action; 

(2)  Conauit  with  and  seek  advice  and 
inioraaticm  from  the  Depertment  of 
Health  and  Human  Services,  the 
Department  of  Jnstioe,  the  Federal  Trade 
Commission,  and  sudi  other 
departments  and  agendee  as  it 
considers  appropriate,  concerning  the 
subject  natter  of  the  complaint  and  the 
effect  its  actions  (general  or  limited 
exdanoB  of  artidcs  from  entry  and/or  a 
oeasc  and  danat  order,  or  exchisioB  of 
artiriaa  bom  sntry  under  bond  and/cr  a 
teD^oray  oaaae  and  desist  order)  onder 
sectioa  837  of  the  Tanff  Act  abaU  have 
upon  the  pabyc  health  and  welfore, 
conpetitive  conditions  in  ttie  U.&. 
eooooaqr*  the  productitm  of  Uke  or 
direct^  competitive  articles  in  the 
United  States,  and  UJS.  consumers; 

(3)  Detenmne  the  amount  ai  the  bond 
to  be  posted  parsaant  to  paragraph  (3)  of 
subsectiim  (j)  of  section  337  of  the  Tariff 
Act  taking  into  account,  among  other 
things,  the  amoont  that  would  offset  any 
competitive  advantage  resulting  from 
the  alleged  unfair  methods  of 
competition  and  unfair  acts  enjoyed  by 
persons  benefittiag  from  the  importation 
of  the  articles  in  question. 

(4)  Receive  submissions  from  the 
parties,  other  interested  persons. 
Government  agencies  and  departments, 
and  the  pubHc  with  respect  to  the 
subject  matter  of  paragraphs  (a)  (1),  (2), 
and  (3],  of  this  section,  which 
submissions  shall  be  served  upon  the 
parties  and  be  available  to  the  puUic  in 
the  OfGce  of  the  Secretary.  The 
Commission  will  consider  motions  for 
oral  argument  or,  when  necessary,  for  a 
hearing  with  respect  to  the  subject 
matter  of  this  section,  except  with 
respect  to  the  grant  or  denial  of 
temporary  relief  on  a  motion  filed 
pursuant  to  S  210.24(e). 

(b)  Unless  otherwise  ordered  by  the 
Commission  or  permitted  l^  this 
paragraph,  and  except  as  provided  in 
S  210.24(el  (12)  and  (13).  the 
administrative  law  judge  shall  not  take 


evideaoe  ar  other  iafumatifon  or  hear 
aiguBMato  from  the  partiaa  and  ether 
interested  persons  ««ith  respect  to  the 
aublect  awttar  of  paragraphs  (a)  (1),  (2). 
(3).  and  (4)  of  this  sectioB.  However, 
with  regard  to  sattlesMats  \>y  ayes  meat 
or  consent  order  under  {21041  (b)  and 
(c),  the  parties  oiay  file  statements 
regarding  the  impact  of  the  propoaed 
settlement  on  the  pobUc  interest,  and 
the  administrative  law  judgs  may  in  his 
discretion  hear  argument,  althou^  no 
discovery  may  be  compeBed  with 
respect  to  issues  relating  solely  to  the 
public  interest  Thereafter,  the 
administrative  law  judaa  shall  consider 
and  make  annopriate  findings  tn  the 
initial  detenoination  regarding  the  effect 
of  the  proposed  setdement  on  the  public 
heaMi  and  welfare,  competitive 
conditions  in  the  VS.  economy,  tte 
production  of  Hke  or  directly 
competitive  articles  in  the  United  States, 
and  U.S.  consumers.  With  respect  to 
raising  the  issues  of  appro|»iate 
Connmssion  action,  the  public  interest 
and  bonding  for  purposes  of  an  initial 
determination  concerning  the  grant  or 
denial  of  a  motion  for  temporary  rdief, 
see  I  ZtOMde)  (IQ,  fia),  and  (17). 

saioM 


(a)  Each  inveetigBtioa  famtitnted  i 
this  Part  shall  be  coadnded  and  a  Batl 
order  issued  no  later  than  twehre  (12) 
months  after  the  date  of  publication  in 
the  Federal  Register  of  the  notice 
instituting  the  investigation,  except  that 
the  CommissioB  may  designate  the 
investigation  as  a  "more  oompBcatcd" 
investigation  and  require  tiut  it  be 
concluded  no  later  than  eighteen  (18) 
months  after  the  date  of  pubhcation  in 
the  Federal  Regiatar  of  the  notice  of 
investigation.  A  "aiore  complicated" 
investigation  refers  to  an  investigation 
that  is  of  an  involved  nature  owing  to 
the  subject  autter.  difficulty  in  obtaining 
information,  the  large  number  of  parties 
involved,  or  ether  significant  factors. 
The  Commission  shall  publish  its 
reasons  for  designating  the  investigation 
as  a  "more  complicated"  ivnestigation  in 
the  Federal  Re^ster.  bi  computing  the 
12-month  and  18-month  periods 
prescribed  by  this  paragraph,  there  shall 
be  excluded  any  period  erf  time  during 
which  the  invest^tim  is  suspended 
because  of  proceedings  in  a  court  or 
agency  of  the  United  States  involving 
similar  questions  concerning  the  subject 
matter  ol  such  investigation. 

(b)  An  investigation  may  be 
designated  "more  complicated"  by  the 
Conimiasion  or  the  presiding 
administrative  law  judge  pursuant  to 

i  210.24(e)(ll)  for  the  purpose  of 
extending  the  statutory  deadline  for 


detemlBtag  whether  to  grant  or  deny  a 
motion  for  temporary  relief.  The 
Commission's  or  the  administrativa  law 
judge's  reasons  for  designating  the 
investigation  "more  compUcated"  for 
that  pwpose  shall  be  published  in  the 
Federal  Register.  In  computing  the 
statutory  deadline  for  determining 
wbetfier  to  grant  or  deny  a  motion  for 
temporary  relief  in  an  investigation 
designated  "more  complicated" 
pursuant  to  diis  paragraph  (and 
9  210.2«(eHll]).  there  shall  be  exduded 
any  period  of  time  during  which  the 
investigation  is  suspended  because  of 
proceedings  in  a  court  or  agency  of  the 
United  States  involving  siinilar 
questions  concerning  the  subject  matter 
of  such  investigation. 

(c)  Notwithstanding  any  provision  of 
paragraph  (a)  of  this  section,  the 
Conmussien  may  extend,  by  not  more 
than  ninety  (90)  days,  the  12-month  or 
18-month  period  within  which  the 
Commission  is  required  to  make  a  final 
determination  in  an  investigation  if  the 
C(mimisaion  would  be  required  to  make 
such  determination  before  the  180th  day 
after  tiie  date  of  enactment  of  the 
Omnibus  Trade  and  Competitiveness 
Act  oil986  and  the  Commission  finds 
that  the  investigatkm  is  "compUcated. " 
A  "oomplicatedr  investigation  is  one  in 
which  the  foUowiog  circumstances  exist: 

(1)  Previously  established  deadlines 
or  procedures  must  be  changed  in  order 
to  comi^  with  provisions  of  the 
Omnibus  l^ade  and  Competitiveness 
Act  of  1988  which  amend  section  337  of 
the  Tariff  Act;  and 

(2)  The  altered  deadlines  or 
procmlures  are  impracticable,  prejudice 
the  rights  of  the  parties,  adversely  affect 
the  public  interest,  or  create  the 
possibility  that  the  Commisaioa  will  be 
unable  to  conclude  the  investigation  by 
the  prescribed  12-month  or  18-month 
statutory  deadline. 

Unless  otherwise  ordered  by  the 
Comnussion,  in  order  to  obtain  and 
implement  the  "complicated" 
desi^iation  and  resulting  extension  of 
time,  the  parties,  the  administrative  law 
judge,  and  the  Commission  shall  follow 
the  procedures  used  to  obtain  and 
implement  a  "more  complicated" 
designation.  (See  S§  2ia53(c)-(i),  210.54. 
210.55.  210.56  (a)  through  (c),  and 
210.57(a)).  The  Commission  shall  publish 
its  reasons  for  designating  an 
investigation  "complicated"  in  the 
Federal  Ragistor.  In  computing  the  new 
termination  deadline  resulting  from  such 
designation,  there  shall  be  excluded  any 
period  of  time  during  which  the 
investigation  is  suspended  because  of 
proceedings  in  a  court  or  agency  of  the 
United  States  involving  stmilar 
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questions  concerning  the  subject  matter 
of  such  investigation. 

Subpart  G— Appeals 

§210.60    Petition  for  reconsideration. 

Within  fourteen  (14)  days  after  service 
of  a  Commission  determination,  any 
party  may  file  with  the  Commission  a 
petition  for  reconsideration  of  such 
determination  or  any  action  ordered  to 
be  taken  thereunder,  setting  forth  the 
relief  desired  and  the  grounds  in  support 
thereof.  Any  petition  filed  under  this 
section  must  be  confined  to  new 
questions  raised  by  the  determination  or 
action  ordered  to  be  taken  thereunder 
and  upon  which  the  petitioner  had  no 
opportunity  to  submit  argimients.  Any 
party  desiring  to  oppose  such  a  petition 
shall  file  an  answer  thereto  within  five 
(5)  days  after  service  of  the  petition 
upon  such  party.  The  filing  of  a  petition 
for  reconsideration  shall  not  stay  the 
effective  date  of  the  determination  or 
action  ordered  to  be  taken  thereunder  or 
toll  the  running  of  any  statutory  time 
period  a^ecting  such  determination  or 
action  ordered  to  be  taken  thereunder 
unless  specifically  so  ordered  by  the 
Commission. 

§  210.61    Disposition  of  Petition  for 
reconsideration. 

The  Commission  may  affirm,  set 
aside,  or  modify  its  determination, 
including  any  action  ordered  by  it  to  be 
taken  thereunder.  When  appropriate,  the 
Commission  may  order  the 
administrative  law  judge  to  take 
additional  evidence. 

§  210.70    Interlocutory  appeals. 

Rulings  by  the  administrative  law 
judge  on  motions  may  not  be  appealed 
to  the  Commission  prior  to  the 
administrative  law  judge's  issuance  of 
his  initial  determination,  except  in  the 
following  circumstances: 

(a)  Appeals  without  leave  of  the 
administrative  law  judge.  The 
Commission  may  in  its  discretion 
entertain  interlocutory  appeals,  except 
as  provided  in  S  210.24(e)(15),  when  a 
ruling  of  the  administrative  law  judge: 

(1)  Requires  the  disclosure  of  the 
Commission  records  or  requires  the 
appearance  of  Government  officials 
pursuant  to  §  210.35(c);  or 

(2)  Denies  an  appHcation  for 
intervention  pursuant  to  the  provisions 
of  §  210.26.  Appeals  from  such  ruling 
may  be  sought  by  filing  an  application 
for  --eview,  not  to  exceed  fifteen  (15) 
pages  with  the  Commission  within  five 
(5)  days  after  notice  of  the 
administrative  law  judge's  ruling.  An 
answer  to  the  application  for  review 
may  be  filed  within  five  (5)  days  after 


service  of  the  application.  The 
application  for  review  should  specify  the 
person  or  parfy  taking  the  appeal, 
designate  the  ruling  or  part  thereof  fit>m 
which  appeal  is  being  taken,  and  specify 
the  reasons  and  present  arguments  as  to 
why  review  is  being  sought  The 
Commission  may,  upon  its  own  motion, 
enter  an  order  staying  the  return  date  of 
an  order  issued  by  the  administrative 
law  judge  pursuant  to  {  210.35(c)  or  an 
order  placing  the  matter  on  the 
Commission's  docket  for  review.  Any 
order  placing  the  matter  on  the 
Commission's  docket  for  review  will  set 
forth  the  scope  of  the  review  and  the 
issues  that  will  be  considered  and  will 
make  provision  for  the  filing  of  briefs  if 
deemed  appropriate  by  the  Commission. 

(b)  Appeals  with  leave  of  the 
administrative  law  judge.  Except  as 
otherwise  provided  in  paragraph  (a)  of 
this  section  and  §  210.24(e)(15), 
applications  for  review  of  a  ruling  by  an 
administrative  law  judge  may  be 
allowed  only  upon  request  made  to  the 
administrative  law  judge  and  upon 
determination  by  the  administrative  law 
judge  in  writing,  with  justification  in 
support  thereof,  that  the  ruling  involves 
a  controlling  question  of  law  or  pohcy  as 
to  which  there  is  substantial  ground  for 
difference  of  opinion,  and  that  either  an 
immediate  appeal  from  the  ruling  may 
materially  advance  the  ultimate 
completion  of  the  investigation  or 
subsequent  review  will  be  an  inadequate 
remedy.  Applications  for  review  in 
writing,  not  to  exceed  fifteen  (15)  pages, 
may  be  filed  within  five  (5)  days  after 
notice  of  the  administrative  law  judge's 
determination.  An  answer  to  the 
application  for  review  may  be  filed 
within  five  (5)  days  after  service  of  the 
application  for  review.  Thereupon,  the 
Commission  may,  in  its  discretion, 
permit  an  appeal.  Commission  review,  if 
permitted,  shall  be  confined  to  the 
application  for  review  and  answer 
thereto,  without  oral  argument  or  further 
briefs,  unless  othenvise  ordered  from  the 
Commission. 

(c)  Investigation  not  stayed. 
Application  for  review  under  this 
section  shall  not  stay  the  investigation 
before  the  administrative  law  judge 
unless  the  administrative  law  judge  or 
the  Commission  shall  so  order. 

§  2 1 0.7 1    Appeals  of  final  determination  to 
tlie  United  States  Court  of  Appeals  for  ttie 
Federal  Circuit 

Any  person  adversely  affected  by  a 
final  determination  of  the  Commission 
under  subsection  (d),  (e),  (f)  or  (g)  of 
section  337  of  the  Tariff  Act  may  appeal 
such  determination  to  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit. 


2.  Part  211  is  revised  to  read  as 
follows: 

PART  21 1— ENFORCEMENT 
PROCEDURES 

211.01    Purpose. 

Subpart  A— Informal  Enforcement 
Procedure 

211.10    Informal  disposition  through 
voluntary  compliance. 

Subpart  B— Consent  Order  Procedure 

Sec. 

211.20  Opportunity  to  submit  pn^rased 
consent  order. 

211.21  Settlement  by  consent 

211.22  Contents  of  consent  order  agreement. 

Subpart  C— Enforcement,  Modification,  and 
Revocation  of  Final  Commission  Actions 

211.50  Applicability,  purpose,  and 
retroactivity. 

211.51  Information  gathering. 

211.52  Confidentiality  of  information. 

211.53  Review  of  reports. 

211.54  Advice  concerning  Commission 
orders. 

211.55  Modification  of  information 
requirements. 

211.56  Proceedings  to  enforce  Commission 
orders. 

211.57  Modification  or  rescission  of  final 
Commission  actionB. 

211.58  Temporary  emergency  action. 

211.59  Notice  of  enforcement  action  to 
Government  agencies. 

Authority:  19  U.S.C.  1333, 1335.  and  1337. 

§211.01    Purpose. 

This  part  sets  forth  procedures  for  the 
settlement  by  consent  of  matters  that 
involve  alleged  violations  of  section  337 
of  the  Tariff  Act  of  1930  and  for  the 
enforcement  modification,  and 
revocation  of  final  Commission  actions. 
Definitions  applicable  to  Part  210  apply 
to  this  part  unless  specifically  provided 
otherwise. 

Subpart  A— Informal  Enforcement 
Procedure 

§  21 1.10    informal  disposition  through 
voluntary  compliance. 

(a)  Opportunity  for  informal 
disposition.  When  the  Commission  has 
information  obtained  during  the  course 
of  an  informal  inquiry  or  preliminary 
investigation  pursuant  to  section  603  of 
the  Trade  Act  of  1974  (19  U.S.C.  2482) 
indicating  that  a  person  may  be 
engaging  in  a  practice  that  may  involve 
a  violation  of  section  337  of  the  Tariff 
Act  of  1930,  it  may  afford  such  person 
the  opportunity  to  have  the  matter 
disposed  of  on  an  informal 
administrative  basis  if  it  deems  that  the 
public-interest  factors  set  forth  in 
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§  210.58(aH2)  of  this  chapter  will  be  fully 
safeguarded  thereby. 

(b)  Public-interest  factors  to  be 
considered.  In  determining  vWiether  the 
public-interest  factors  set  forth  in 
§  210.58(a)(2)  of  this  chapter  will  be  fully 
safeguarded  through  such  informal 
administrative  action,  the  Commission 
will  consider 

(1)  The  nature  and  gravity  of  the 
practice; 

(2)  Whether  the  practice  is  likely  to 
recur; 

(3)  The  prior  record  and  good  faith  of 
the  person  involved; 

(4)  The  adequacy  of  assurance  of 
voluntary  compliance;  and 

(5)  Any  other  relevant  factor  that  the 
Commission  deems  appropriate. 

Sybpart  B— Consent  Order  Procedure 

§211^    Opportunity  to  Mbmtt  proposed 
consent  ordsr. 

(a)  Prior  to  institution  of  an 
investigation.  Where  time,  the  nature  of 
the  proceeding,  and  the  public  interest 
permit,  any  person  being  investigated 
pursuant  to  section  603  of  the  Trade  Act 
of  1974  (19  U.S.C.  2482)  or  S  210.11(b) 
shall  be  afforded  the  opportunity  to 
submit  to  the  Commission  a  proposal  for 
disposition  of  the  matter  under 
investigation  in  the  form  of  a  consent 
order  agreement  that  incorporates  a 
proposed  consent  order  executed  by  or 
on  behalf  of  such  person  and  that 
complies  with  the  requirements  of 

§  211.22. 

(b)  Subsequent  to  institution  of  an 
investigation,  bi  investigations  under 
section  337  of  the  Tariff  Act  of  1930,  a 
proposal  to  settle  a  matter  by  consent 
shall  be  submitted  as  a  motion  to  the 
presiding  officer  to  terminate  an 
investigation  under  S  210.51  of  this 
chapter  together  with  a  consent  order 
agreement  that  incorporates  a  proposed 
consent  order.  If  the  consent  order 
agreement  contains  confidential 
business  information  within  the  meaning 
of  §  201.6  of  this  chapter,  a  copy  of  the 
agreement  with  such  information 
deleted  shall  accompany  the  motion. 
The  proposed  agreement  shall  comply 
with  the  requirements  of  §  211.22.  At 
any  time  prior  to  commencement  of  a 
hearing  as  provided  in  §  210.41(a)(1)  of 
this  chapter,  the  motion  may  be  filed 
jointly  by  all  of  the  following: 

(1)  All  private  complainants; 

(2)  The  Commission  investigative 
attorney;  and 

(3)  One  or  more  respondents. 
However,  upon  request  and  for  good 

cause  shown,  the  presiding  officer  may 
consider  such  a  motion  during  or  after  a 
hearing.  The  filing  of  the  motion  shall 
not  stay  proceedings  before  the 


presiding  officer  unless  the  presiding 
officer  so  orders.  The  presiding  officer 
shall  promptly  file  with  the  Commission 
an  initial  determination  regarding  the 
motion  for  termination.  If  Oie  initial 
determination  contains  confidential 
business  information,  a  copy  of  the 
initial  determination  with  such 
information  deleted  shall  be  filed  with 
the  Commission  simultaneously  with  the 
filing  of  the  confidential  version  of  the 
initial  determination.  The  Commission 
shall  promptly  publish  a  notice  in  the 
Feflanl  Register  ststing  that  an  initial 
detemunatifMi  has  been  received 
terminating  the  respondent  or  the 
respondents  in  question  on  the  basis  of 
a  consent  order  agreement  that 
nonconfidential  versions  ol  the  initial 
determination  and  consent  order 
agreement  are  available  for  inspection 
in  the  Office  of  the  Secretary,  and  that 
interested  persons  may  submit  written 
comments  concerning  termination  of  the 
respondents  in  question  withm  ten  (10) 
days  of  the  date  of  pnbKcation  of  the 
notice  in  the  Fedend  Register.  Pending 
disposition  by  the  Commission  of  a 
consent  order  agreement,  a  party  may 
not.  absent  good  cause  shown, 
withdraw  from  the  agreement  once  it 
has  been  submitted  pursuant  to  this 
section. 

§211J1    SetOsment  by  consent 

(a)  After  the  initial  determination  on 
the  motion  for  termination  based  on  a 
consent  order  agreement  has  been  filed 
with  the  Commission,  the  Commission 
shall  promptly  serve  copies  of  the 
nonconfidential  version  of  the  initial 
determination  and  the  proposed  consent 
order  agreement  on  the  Department  of 
Health  and  Human  Services,  the 
Department  of  Justice,  and  the  Federal 
Trade  Conmiission.  and  such  other 
departments  and  agencies  as  the 
Commission  deems  appropriate. 

(b)  The  Commission,  after  considering 
the  effect  of  the  consent  order  upon  the 
public  health  and  welfare,  competitive 
conditions  in  the  U.S.  economy,  the 
prtniuction  of  like  or  directly 
competitive  articles  in  the  United  States, 
and  U.S.  consumers  in  the  manner 
provided  by  §  210.58(a)  of  this  chapter, 
shall  dispose  of  the  initial  determination 
according  to  the  procedures  of  SS  210ii3 
through  210.56  of  this  chapter.  In 
accordance  with  subsection  (c)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
order  of  termination  based  upon  a 
consent  order  agreement  need  not 
constitute  a  determination  as  to 
violation  of  section  337. 


S  211.22   Contents  of  consent  order 
agreement 

(a)  Contents.  Every  consent  order 
agreement  shall  contain,  in  addition  to 
the  appropriate  proposed  consent  order, 
the  following: 

(1)  An  admission  of  all  jurisdictional 
facts; 

(2)  An  express  waiver  of  all  rights  to 
seek  judicial  review  or  otherwise 
challenge  or  contest  the  validity  of  the 
consent  order;  and 

(3)  A  stateaient  that  the  enforcement 
modiification,  and  revocation  will  be 
carried  out  pursuant  to  Sul^art  C  of  Part 
211.  incorporating  by  reference  the 
Commission's  Rules  dl  Practice  and 
Procedure. 

The  consent  coder  agreement  may 
contain  a  statement  that  the  signing 
thereof  is  for  setdement  piuposes  only 
and  does  not  canatitnte  atfaoissioo  by 
any  party  that  section  337  of  the  Tariff 
Act  of  1930  has  been  violated. 

(b)  Effect,  interpretoUon,  and 
reporting.  The  consent  order  shall  have 
the  same  force  and  effect  and  may  be 
enforced,  modified,  or  reveled  in  the 
same  manner  as  is  provided  in  section 
337  of  the  Tariff  Act  of  1930  and  Parts 
210  and  211  for  other  Commission 
action.  Except  as  otherwise  provided  in 
the  agreement  the  complaint  and  notice 
of  investigation  or  the  proposed 
complaint  may  be  used  in  construing  the 
terms  of  the  consent  order,  but  no 
agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  consent  order 
agreement  or  Commission  decision 
accompanying  the  consent  order  may  be 
used  to  vary  the  terms  of  the  consent 
order.  The  Commission  may  require 
periodic  compliance  reports  pursuant  to 
Subpart  C  of  Part  211  to  be  submitted  by 
the  person  entering  into  the  consent 
order  agreement 

Subpart  C— Enforcement, 
Modification,  and  Revocation  of  Final 
Commission  Actions 

§  21 1.50    AppNcaltWty,  purpose,  and 
retroactivity. 

(a)  Applicability.  The  rules  in  this 
subpart  apply  to  final  Commission 
actions  issued  by  the  Commission  under 
section  337  of  the  Tariff  Act  of  1930, 
including  exclusion  orders,  cease  and 
desist  orders,  and  consent  orders. 

(b)  Purpose.  The  purpose  of  this 
subpart  is  to  set  forth  procedures  for  the 
enforcement  modification,  and 
revocation  of  final  Commission  actions. 

fcj  Retroactivity.  The  rules  in  this 
subpart  apply  to  final  Commission 
actions  taken  before  the  effective  date 
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of  tlicM  niRfl  oiTfy  to  bti  6?ctoRf  not 
inconsistent  with  such  fma!  actions. 


921151 

fa)  Fo¥it»  to  requite  iafenuotioB, 
Whuovw  the  Coamiaaiaa  take*  a  fiaal 
CeaamuioB  cctioii,  it  auqi  nquiie  any 
panoa  to  r^orl  {acta  avaiWtta  to  that 
posoB  &at  wiU  aid  tha  CoBuussioa  ia 
detanniniBg  whetheE  and  to  wbat  extaat 
thesa  is  coaqiliaace  with  tha  aetioR  oc 
whether  and  to  what  extent  the 
conditions  that  Lsd  to  the  actioD  are 
changed.  Tha  f^-""""'""*^"  may  also 
include  provisions  that  exarcise  amy 
other  infonnatiQB  flatharii^  power 
available  to  it  by  law.  The  rMmr¥«t'An 
may  at  any  time  request  the  cooperatitm 
of  any  person  or  agen^  is  supp^ring  it 
withiafomatioB  that  will  aul  it  in  these 
determinations. 

fbj  Form  aad  detail  of  reports.  Reports 
under  paragraph  (a]  of  this  section  are 
to  be  in  writing,  under  oath,  and  in  such 
detail  and  in  such  form  as  the 
Commissioo  prescribes.  A  final 
Commission  action  may  also  contain 
terms  and  conditions  that  exercise,  or 
maka  possible  the  exercise  ot  on 
conditions  precedent,  any  power  of 
information  gathering  avadable  to  Ae 
CoBunission  by  law,  subject  to  the 
standards  of  paragraph  [a]  of  this 
section. 

(cj  Power  to  enforce  informational 
requirements.  Terms  and  conditions  of 
final  Cbramission  actions  for  reporting 
and  infmnation  gathering  and 
modifications  of  such  terms  and 
conditions,  shall  be  enforceable  by  the 
Cfflnmission  by  a  civfl  action  under  19 
U.S.C  t333  or,  at  Ae  Commissian's 
discretion*  in  the  same  manner  as  any 
other  provision  of  die  final  Commission 
action  is  enforceable. 

(d)  Tbrm  of  reporting  requirement 
The  Conunisaion  may  prescribe  in  die 
final  Connmssion  acthm  for.  in  the  case 
of  a  consent  order,  approve)  the 
fivquency  of  reporting  or  iuforuiation 
gathering  and  the  date  on  which  these 
acttvities  are  to  terminate.  If  no  date  for 
termination  is  provided,  reporting  and 
information  gatttering  shalf  terminate 
when  the  final  Cbmmisnon  action  or 
any  amendment  to  it  expires  by  its  own 
terms  or  is  terminated.  The  Commission 
may  mocfify  infoi'uuitiuiiat  requirements 
of  a  final  Commission  action  at  any  time 
pursuant  to  Si  211.53  and  21t.5S. 


infonaatton  fwhich  ate  set  out  in 

S  i  210.t  aM)  aa44  ol  this  chapter)  shaU 

apply  aad,  m  a  proceediag  under 

S  211.56  or  S  211.57,  die  Comnriswon  or 

the  presiding  adwaastralivc  law  judge 

may,  upon  motion  otmc  ^matti  issue  or 

continue  appn^riate  protective  orders. 

S^t.S9   Rwtow  of  reports. 

(aj  Review  to  insure  compliance.  The 
Cuiiunission,  through  its  Office  of  Unfair 
Import  btvcstigatioRS,  wiB  iniiew 
reports  ssBmitted  porsmnt  to  any  fmal 
Conmimien  action  and  conduct  each 
further  inreetigation  aa  it  deema 
necoaaary  to  iaaure  compKance  widi  its 
orders  and  to  ascertain  it  such  orders 
are  being  vibletad. 

fb)  ExteoBam  of  tiae.  The  Director  of 
the  Office  ofUDfair  taiport 
InvcstifBtioaa  nay,,  bir  good  cause 
shown,  extend  die  time  for  fibag  reports 
required  l^  Coouaiasion  ordars.  An 
extenaioB  of  time  widiia  «diich  a  report 
may  be  filed,  or  the  filing  of  a  report  that 
does  not  evidence  full  compliance  with 
the  order,  does  not  in  any  ciicumstances 
suspend  or  reUeve  a  respondent  &om  its 
obligation  under  the  law  with  respect  to 
compliance  witb  su^  order. 

{211.54 


{21132 

ConfidiBlial  iaioHMtian  |aa  defined 
in  S  201.6(a)  o^  diis  CSuipler)  dMt  is 
provided  to  tke  rommiBsif  pnrsaawt  to 
final:  CaaBissian  action  witt  bo  rsccived 
by  tha  Ci—aiaaian  in  cenfidenca  Tht 
raatrtedanBoni 
procei 


fa)  Advice  to  lespoadeata  autaaittiag 
informntina.  The  Coramiasion  may 
advise  reapondents  reporting  at 
providing  infomatian  wheth»  their 
reports  or  inSomutioB  eoa^ily  with  a 
final  Cnmmiaaion  order  or  whether  Ae 
actions  or  information  set  forth  therein 
evidence  oompUanoe  with  the 
Commission  order.  The  Commission 
may,  in  any  event,  institute  proceedings 
pursuant  to  9  211.56  to  enforce 
compliance  widi  an  order. 

(b)  Advisory  opinions.  Upon  request 
of  a  respondent,  the  Coramisaion  may, 
upon  siicti  investigation  as  it  deems 
necessary,  is8«e  an  advisory  opinion  as 
to  whether  a  respondent's  proposed  new 
course  of  acti<Ri  or  conduct  would 
violate  the  Commission  order  or  section 
337  of  die  Tariff  Act  of  19aa  The 
Commiasion  will  consider  whether  the 
issuance  of  such  an  advisory  opinion 
would  facilitate  the  enforcement  of 
section  337,  would  be  in  the  public 
interest  and  would  benefit  consumers 
and  competitve  conditions  in  the  United 
States. 

{c)  Revocation.  The  Commission  may 
at  any  tone  reconsider  its  approval  of 
any  report  of  eemplienee  or  any  advice 
given  «ider  diis  section  and,  where  the 
public  Hiteresl  requires,  rescind  or 
revoke  its  prior  q>proval  or  advice.  In 
su^  sweni  die  respondent  wiB  be  given 
notice  ef  te  CoonnaaioR's  intent  to 
revoke  or  readnd  as  well  as  an 


opportimity  to  subaut  its  views  to  the 
Commission.  The  Commissioa  will  not 
proceed  against  a  respondent  for 
violation  of  an  order  with  respect  to  any 
action  that  was  taken  in  good  feidi 
reliance  upon  the  Commission's 
approval  or  advice  under  diis  section,  if 
all  relevant  facts  were  folly,  completely, 
and  acctn'ately  presented  to  the 
Commission  mid  sndh  action  was 
prompny  disoontnraed  upon  notification 
of  rescission  or  revocation  of  the 
Com  m  iaajon's  apptovaL 

requb  aiiisiiteL 

(a)  Cease  and  desist  orders.  The 
CoiiiinisaitHi  may  modify  reporting 
requirements  of  cease  and  desist  orders 
as  necessary  to  assure  compliance  with 
an  outstanding  action,  to  take  acmnnt  of 
changed  drcumatances,  or  to  minimize 
the  burden  of  reporting  or  informational 
access.  An  order  to  mod^  reporting 
requirements  shall  identi^  the  reports 
involved  and  state  the  reason  or  reasons 
for  modification.  No  reporting 
requirement  wiR  be  suspended  during 
the  pendency  of  such  a  iBO<£fication 
unless  the  Coraaissioa  so  orders.  The 
Comnus8i<m  may,  H  the  public  interest 
warranta.  aanoun(»  that  a  modification 
of  reporting  is  under  consideration  and 
ask  for  comment,  hut  it  may  also  modi^ 
any  reporting  reqinrement  at  any  time 
without  notice,  consistent  with  the 
standards  of  this  section. 

(b)  Coaseat  orders.  Conaiatent  with 
the  standards  set  forth  in  paiagra^  (a) 
of  this  section,  the  Coamisaifn  may 
modify  reporting  requuvmenis  of 
consent  orders.  The  Comaassion  ahafl 
publish  a  notice  of  any  proposed  change 
in  die  Fodreaal  Repstar.  togedier  widi  tha 
reporting  requirements  to  be  Modified 
and  the  reasons  therefav.  and  serve 
notice  on  each  party  sabieet  to  the 
proposed  saodt^d  consent  order.  Such 
parties  shall  be  given  the  opportunity  to 
sumit  brieis  to  the  CosunissifMt,  and  the 
ComaiisaiiKi  may  hold  a  hearing  on  the 
matter. 


S  211.56    ProeasdkigB  to  enforce 
Commission  orders. 

(aj  iBfoiaal  enforcement  proceediaga. 
Informal  enfncenent  proceedings  Buy 
be  condttcted  by  the  ComraissiQn, 
throng  its  Office  of  Unfair  Impart 
Investigstioas.  with  respect  to  any  act  or 
osniBsion  by  any  person  in  violation  cf 
any  provision  of  a  final  Commission 
action.  Sndi  matters  may  be  handled  by 
the  Conmission  thningh  cuiitipesniinrs 
or  conference  er  in  any  odwr  way  that 
the  rniiwiiirtoB  ilsiiiiis  appropriate. The 
Connnissien  nsy  iasns  sneh  orders  as  it 
deems  sppreptinte  to  inpienwnt  and 
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insure  compliance  with  the  terms  of  a 
cease  and  desist  or  exclusion  order,  or 
any  part  thereof.  Any  matter  not 
disposed  of  informally  may  be  made  the 
subject  of  a  formal  proceeding  pursuant 
to  this  Subpart 

(b)  Court  enforcement  To  enforce  a 
Commission  order,  the  Commission 
may,  without  prior  notice  of  any  kind  to 
a  respondent  or  any  proceeding 
otherwise  available  under  the  section, 
initiate  a  civil  action  in  a  U.S.  district 
court  pursuant  to  subsection  (f)  of 
section  337  of  the  Tariff  Act  of  1930, 
requesting  the  imposition  of  such  civil 
penalty  or  the  issuance  of  such 
mandatory  injunctions  as  the 
Commission  deems  necessary  to  enforce 
its  orders  and  protect  the  public  interest. 

(c)  Fonnal  Commission  enforcement 
proceedings.  The  Commission  may 
institute  an  enforcement  proceeding  at 
the  Commission  level  by  docketing  a 
complaint  setting  forth  alleged 
violations  of  any  final  Commission 
order.  The  complaint,  if  docketed,  shall 
be  served  upon  the  alleged  violator,  and 
notice  of  the  complaint  and  the 
institution  of  formal  enforcement 
proceedings  shall  be  published  in  the 
Federal  Register.  Within  fifteen  (15) 
days  after  the  date  of  receipt  of  such 
complaint  the  named  respondent  shall 
file  a  response.  Responses  shall  fully 
advise  the  Commission  as  to  the  nature 
of  any  defense  and  shall  admit  or  deny 
each  allegation  of  the  complaint 
specificaUy  and  in  detail  unless  the 
respondent  is  without  knowledge,  in 
whidi  case  its  answer  shall  so  state  and 
the  statement  shall  operate  as  a  denial. 
Allegations  of  fact  not  denied  or 
controverted  shall  be  deemed  admitted. 
Matters  alleged  as  affirmative  defenses 
shall  be  separately  stated  and  numbered 
and  shall,  in  the  absence  of  a  reply,  be 
deemed  uncontroverted. 

(1)  Failure  of  a  respondent  to  file  and 
serve  a  response  within  the  time  and  in 
the  manner  prescribed  herein  shall 
authorize  the  Commission,  in  its 
discretion,  to  find  the  facts  alleged  in  the 
complaint  to  be  true  and  to  take  such 
action  as  may  be  appropriate  without 
notice  or  hearing,  or,  in  its  discretion,  to 
proceed  without  notice  to  take  evidence 
on  the  allegations  or  charges  set  forth  in 
the  complaint  provided  that  the 
Commission  or  the  presiding  officer  (if 
one  is  appointed)  may  permit  late  fiUng 
of  an  answer  for  good  cause  shown. 

(2)  The  Commission,  in  the  course  of  a 
fonnal  enforcement  proceeding  under 
paragraph  (c)  of  this  section,  may  hold  a 
public  hearing  and  afford  the  parties  to 
the  enforcement  proceeding  the 
opportunity  to  appear  and  be  heard.  The 
hearing  provided  for  under  paragraph  (c) 
of  this  section  is  not  subject  to  sections 


554. 556, 557,  and  702  of  title  5,  United 
States  Code.  The  Commission  may 
delegate  any  hearing  under  paragraph 
(c)  of  this  section  to  the  Chief 
Administrative  Law  Judge  for 
designation  of  a  presiding 
administrative  law  judge,  who  shall 
certify  a  recommended  determination  to 
the  Commission. 

(3)  Upon  conclusion  of  an  enforcement 
proceeding  under  paragraph  (c)  of  this 
section,  the  Commission  may  modify  a 
cease  and  desist  consent  or  exclusion 
order  in  any  manner  necessary  to 
prevent  the  unfair  practices  that  were 
originally  the  basis  for  issuing  such 
order,  bring  civil  actions  in  a  United 
States  district  court  pursuant  to 

S  211.S6{b)  (and  subsection  (f)  of  section 
337  of  the  Tariff  Act  of  1930)  requesting 
the  imposition  of  a  civil  penalty  or  the 
issuance  of  mandatory  injunctions 
incorporating  the  relief  sought  by  the 
Commission,  or  revoke  the  cease  and 
desist  order  or  consent  order  and  direct 
that  the  articles  concerned  be  excluded 
fmm  entry  into  the  United  States. 

(4)  Prior  to  effecting  any  modification, 
or  revocation,  and/or  exclusion,  under 
paragraph  (c)  of  this  section,  the 
Commission  shall  consider  the  effect  of 
such  action  upon  the  public  health  and 
welfare,  competitive  conditions  in  the 
U.S.  economy,  the  production  of  like  or 
directiy  competitive  articles  in  the 
United  States,  and  U.S.  consumers. 

(5)  In  lieu  of  or  in  addition  to  taking 
the  action  provided  for  in  paragraph 
(a)(3]  of  this  section,  the  Commission 
may  issue,  pursuant  to  subsection  (i)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
order  providing  that  any  article 
imported  in  violation  of  the  provisions 
of  section  337  of  the  Tariff  Act  and  an 
outstanding  final  exclusion  order  issued 
pursuant  to  subsection  (d)  of  section  337 
be  seized  and  forfeited  to  the  United 
States,  if  the  following  conditions  are 
satisfied: 

(i)  The  owner,  importer,  or  consignee 
of  the  article  (or  the  agent  of  such 
person)  previously  attempted  to  import 
the  article  into  die  United  States; 

(ii)  The  article  previously  was  denied 
entry  into  the  United  States  by  reason  of 
a  final  exclusion  order;  and 

(iii)  Upon  such  previous  denial  of 
entry,  the  Secretaiy  of  the  Treasury 
provided  the  owner,  importer,  or 
consignee  of  the  article  (or  the  agent  of 
such  person)  with  written  notice  of  the 
aforesaid  exclusion  order  and  the  fact 
that  seiziu^  and  forfeiture  would  result 
from  any  further  attempt  to  import  the 
article  into  the  United  States. 


{211.57   Modification  or  rMciaalon  Of  final 


(a)  Petitions  for  modification  or 
rescission  of  final  Commission  actions. 
(1)  Whenever  any  person  believes  that 
conditions  of  fact  or  law,  or  the  public 
interest,  require  that  a  final  Commission 
action  be  modified  or  set  aside,  in  whole 
or  in  part  such  person  may  file  with  the 
Commission  a  petition  requesting  such 
relief.  The  Commission  may  also  on  its 
own  initiative  consider  such  action.  The 
petition  shall  state  the  changes  desired 
and  the  changed  circumstances 
warranting  such  action,  and  shall 
include  materials  and  argiunent  in 
support  thereof. 

(2)  If  the  petitioner  previously  has 
been  found  by  the  Commission  to  be  in 
violation  of  section  337  of  the  Tariff  Act 
of  1930  and  if  his  petition  requests  a 
Commission  determination  that  the 
petitioner  is  no  longer  in  violation  of 
that  section  or  requests  modification  or 
rescission  of  an  order  issued  pursuant  to 
subsections  (d),  (e),  (f),  (g),  or  (i)  of 
section  337,  the  burden  of  proof  in  any 
proceeding  initiated  in  response  to  the 
petition  pursuant  to  paragraph  (b)  of  this 
section  shall  be  on  the  petitioner.  In 
accordance  with  subsection  (k)  of 
section  337.  reUef  may  be  granted  by  the 
Commission  with  respect  to  such 
petition  on  the  basis  of  new  evidence  or 
evidence  that  could  not  have  been 
presented  at  the  prior  proceeding  or  on 
grounds  that  would  permit  relief  from  a 
judgment  or  order  under  the  Federal 
Rules  of  Civil  Procedure. 

fb)  Commission  action  upon  receipt  of 
petition.  Upon  receiving  a  petition,  the 
Commission  shall  either  provisionally 
accept  the  petition  or  reject  it  The 
Commission  shall  treat  a  self-initiated 
action  as  a  provisionally  accepted 
petition  under  this  sectioa  Upon 
provisional  acceptance,  notice  thereof 
shall  be  published  in  the  Federal 
Register,  and  the  petition  and  the  notice 
shall  be  served  on  each  former  party  to 
the  original  investigation  under  section 
337  of  the  Tariff  Act  of  1930.  Within 
thirty  (30)  days  after  the  service  of  such 
petition,  any  party  served  may  file  an 
answer.  The  Commission  may  hold  a 
public  hearing  and  afford  interested 
persons  the  opportunity  to  appear  and 
be  heard.  After  consideration  of  the 
petition,  any  responses  thereto,  or  any 
information  placed  on  the  record  at  a 
public  hearing  or  otherwise,  the 
Commission  shall  take  such  action  as  it 
deems  appropriate.  Any  final 
Commission  action  will,  if  not  modified 
or  revoked,  expire  by  terms  stated  in  the 
action.  He  Commission  may  delegate 
any  hearing  under  this  section  to  die 
Chief  Administrative  Law  Judge  for 
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designation  of  a  presidii^ 
administrative  law  judge,  who  shall 
certify  a  recommended  determination  to 
the  Commission. 

§211^    Tamporary  MMrgency  action. 

(a)  Whenever  the  Commission 
determines,  pending  a  formal 
enforcement  proceeding  under 

S  211.56(b).  that  without  immediate 
action  a  violation  of  a  Commission  order 
will  occur  and  that  subsequent  action  by 
the  Commission  would  not  adequately 
repair  substantial  harm  caused  by  such 
violation,  the  Commission  may 
immediately  and  without  hearing  or 
notice  modify  or  revoke  such  order  and, 
if  it  is  revoked,  replace  the  order  with  an 
appropriate  exclusion  order. 

(b)  If  the  Conunission  determines, 
pending  a  formal  enforcement 
proceeding  under  S  211.56(b),  that 
without  immediate  action  a  violation  of 
a  final  exclusion  order  will  occur  and 
that  subsequent  action  by  the 
Commission  would  not  adequately 
repair  substantial  harm  caused  by  such 
violation,  the  Commission  may 
immediately  and  without  hearing  or 
notice  issue  an  order  requiring 


temporary  seizure  and  forfeiture  of  the 
imported  articles  in  question,  provided 
the  following  requirements  are  satisfied: 

(1)  The  owner,  importer,  or  consignee 
of  the  article  (or  the  agent  of  such  a 
person]  previously  attempted  to  import 
the  article  into  the  United  States; 

(2)  The  article  was  previously  denied 
entry  into  the  United  States  by  reason  of 
a  final  exclusion  order,  and 

(3)  Upon  such  previous  denial  of 
entry,  the  Secretary  of  the  Treasury 
provided  the  owner,  importer,  or 
consignee  of  the  article  (or  the  agent  of 
such  person]  with  written  notice  of  the 
aforesaid  exclusion  order  and  the  fact 
that  seizure  and  forfeiture  would  result 
fit)m  any  further  attempt  to  import  the 
article  into  the  United  States. 

(c)  Prior  to  taking  any  action  under 
this  section,  the  Commission  shall 
consider  the  effect  of  such  action  upon 
the  public  health  and  welfare, 
competitive  conditions  in  the  U.S. 
economy,  the  production  of  like  or 
directly  competitive  articles  in  the 
United  States,  and  U.S.  consumers.  The 
Commission  shall,  if  it  has  not  already 
done  so,  institute  a  formal  enforcement 
proceeding  under  S  211.56  at  the  time  of 


taking  action  under  this  section  or  as 
soon  as  possible  thereafter,  in  order  to 
give  the  alleged  violator  and  other 
interested  parties  a  full  opportunity  to 
present  information  and  views  regarding 
the  continuation,  modification,  or 
revocation  of  Commission  action  taken 
under  this  section. 

S  211.59    Notic*  of  •nforcmnent  action  to 
Government  ag«ncie*. 

(a)  Consultation.  The  Commission 
may  consult  with  or  seek  information 
from  any  Government  agency  while 
taking  action  under  this  subpart. 

(b)  Notification  of  Treasury.  The 
Commission  shall  notify  the  Secretary  of 
the  Treasury  of  any  action  under  this 
subpart  that  results  in  a  permanent  or 
temporary  exclusion  of  articles  from 
entiy,  or  the  revocation  of  an  order  to 
such  effect,  or  the  issuance  of  an  order 
compelling  seizure  and  forfeiture  of 
imported  articles. 

By  order  of  the  Conunission. 
Kenneth  R.  Mason, 
Secretary. 

Issued:  August  24. 1988. 
[FR  Doc.  88-19638  Filed  8-28-88:  8:46  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  531 

[Docket  Na  FE-8S-01;  Notic*  2] 
[RIN  Na  2127-AB75] 

Paasanger  Automobile  Average  Fuel 
Economy  Standards  for  Model  Years 
1989  and  1990 

aoency:  National  Traffic  Safety 
Administration  (NHTSA),  DOT. 

ACnoK  Notice  of  profrased  rulemaking 
(NPRM);  notice  of  public  meeting; 
response  to  petitions. 

summary:  The  National  Highway 
Traffic  Safety  Administration  is  seeking 
public  comment  on  whether  to  reduce 
the  passenger  car  corporate  average  fuel 
economy  standards  for  Model  Year  1989. 
1990.  or  both.  NHTSA  is  taking  this 
action  to  determine  whether  retaining 
the  27.5  mpg  standard  (which  is  set  by 
statute)  would  have  a  significant 
adverse  effect  on  IXS.  employment  or  on 
the  competitiveness  of  the  U.S.  auto 
industry.  Until  recentiy.  the  Department 
had  no  evidence  to  support  the  motion 
that  the  1989  or  1990  standard  might 
have  such  significant  effects.  Within  the 
past  few  weeks,  however,  NHTSA  has 
received  information  suggesting  that  the 
MY  1989  and  1990  standard  could 
threaten  the  competitiveness  of  the  U.S. 
auto  industry.  In  addition,  the 
Department  seeks  comment  on  whether 
the  Department  will  be  able  to  fmd 
again  that  a  substantial  share  of  the 
market  made  reasonable  efforts  to 
achieve  the  statutory  standard. 
Accordingly,  NHTSA  is  proposing  to  set 
the  standard  at  a  level  between  26.5  and 
27.5  mpg. 

DATES:  Written  Comments:  The  agency 
is  providing  different  comment  periods 
for  the  proposed  MY  1969  and  MY  1990 
standards.  Written  comments  on  the 
proposed  MY  1989  standard  must  be 
received  on  or  before  September  15, 
1988.  Written  comments  on  the  proposed 
MY  1990  standard  must  be  submitted  by 
October  28, 1988.  An  explanation  of  the 
abbreviated  comment  period  for  the 
proposed  MY  1989  standard  is  provided 
in  the  Supplementary  Information 
section  of  this  notice. 

Public  Meeting:  A  public  meeting  to 
receive  oral  comments  on  the  proposed 
standards  for  both  model  years  will  be 
held  on  September  14, 1988,  at  9  a.m.,  at 
the  Department  of  Commerce 
Auditorium.  14th  Street  and  Constitution 
Ave.  NW.  in  Washington,  DC. 


Effective  Date:  The  proposed 
amendments  would  be  effective  for  MYs 
1989-9a 

ADDRESSES:  Written  Comments:  Each 
written  comment  on  these  proposals 
must  refer  to  the  docket  and  notice 
numbers  set  out  in  brackets  underneath 
"49  CFR  Part  531"  in  the  heading  of  this 
docimient  and  must  be  submitted 
(preferably  10  copies]  to  the  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5108,  400 
Seventh  Street  SW.,  Washington.  DC 
20590.  Submissions  containing 
information  for  which  confidential 
treatment  is  requested  should  be 
submitted  (3  copies)  to  the  Chief 
Counsel,  National  Highway  TrafRc 
Safety  Administration,  Room  5219. 400 
Seventh  Sti«et  SW..  Washmgton.  DC 
20590,  and  7  additional  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
sent  to  the  Docket  Section,  at  tbe 
address  given  above. 

Public  Meeting:  The  September  14, 
1988  public  hearing  will  be  held  at  the 
U.S.  Dep't  of  Commerce  Auditorium. 
Herbert  C.  Hoover  Building,  14th  Street 
and  Constitution  Ave.  N.W., 
WashigntoD,  DC  (The  entrance  to  the 
auditorium  is  on  14th  Street.) 

FOR  FURTMER  INFORMATION  CONTACT: 

Questions  regarding  the  public  meeting: 
Mr.  James  Jones.  Office  of  Market 
Incentives.  National  Highway  Traffic 
Safiety  Administration,  400  Seventh 
Sti-eet  SW.,  Washington,  DC  20590.  (202- 
366-4793).  All  other  questions:  Mr. 
Orron  Kee,  Office  of  Market  Incentives, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street  SW.. 
Washington.  DC  20590.  (202)  366-0846. 

SUPPLEMENTARY  INFORMATION: 

Tabi«  of  Contrats 

I.  Introduction 
0.  Backgroond 

A.  Corporate  Average  Fuel  Economy 
(CAFE)  SUtutory  Provisions 

B.  Setting  the  MYs  1981-1984  Standards 

C.  Events  from  1979-1984 

D.  Rulemakings  to  Amend  the  MY>  198&- 
1988  Standards 

III.  Petitions  to  Amend  the  MYs  1989-1990 

Standards 

A.  Manufacturer  Petitions 

B.  CEl  Petition 

IV.  Summary  of  Agency  Response  to  Petitions 

V.  Agency  Analytical  Approach  In  Amending 

Standards 

VI.  Reasonable  Efforts  Analysis 
Vn.  Elements  of  Setting  a  Standard 

VIII.  Determining  Maximum  Feasible 

IX.  CEI  petition 

X.  Comment  Period 

XI.  Public  Meeting 

XII.  Written  Comments 

XIII.  Impact  Analyses 


I.  Introduction 

For  several  years,  the  Secretary  of 
Transportation  has  been  calling  public 
attention  to  the  serious  economic 
dislocations  threatened  by  the  law 
establishing  the  Corporate  Average  Fuel 
Economy  (CAFE)  program.  Among  other 
things,  the  Department  has  found,  in 
previous  years,  that  industry  actions 
needed  to  comply  with  the  statutory 
staadard  of  27.5  mpg  seriously 
threatened  American  jobs.  Indeed,  the 
Department  found  specifically  that  fens 
of  thousands  of  U.S.  jobs  could  have 
been  lost,  had  the  fuel  economy 
standard  been  retrained  at  27.5  mpg. 
Accordingly  the  Department  reduced  the 
standards  for  Model  Years  1986  through 
1968,  finding  that  the  potential  for 
significant  economic  harm  from  the 
higher  standard  outweighed  the 
negligible  energy  savings  that  could 
(theoretically)  be  realized  from  the 
higher  standard. 

One  of  the  most  perverse  aspects  of 
the  CAFE  law  is  its  positive  incentive  to 
ship  U.S.  jobs  out  of  this  country.  The 
law  requires  that  manufacturers 
separate  their  fleets  into  two  categories: 
a  "domestic"  fleet  and  a  "not 
domestically  manufactured"  (or,  import] 
fleet.  In  fact,  the  rules  defining 
"domestically  manufactured"  are  so 
strict  that  many  cars  assembled  in  the 
U.S.  (including  all  U.S.-built  Japanese 
models)  do  not  qualify  as  "domestically 
manufactured."  The  law  further  requires 
that  the  CAFE  standard  be  met 
separately  by  a  manufacturer's 
"domestic"  fleet  and  its  "import"  fleet. 
For  U.S.  manufacturers,  each  of  which 
has  two  fleets  under  this  rule,  the  two 
fleets  cannot  be  averaged  together  for 
compliance  purposes.  In  contrast,  the 
Japanese  companies  average  their  small 
cars  with  their  largest  cars,  because 
they  don't  have  any  cars  that  meet  the 
strict  "domestic"  content  rules.  This 
provision  hurts  only  the  U.S.  auto 
makers  and  U.S.  autoworkers — because 
it  encourages  the  export  of  U.S.  jobs  for 
the  sole  purpose  of  affecting  the 
assignment  of  a  model  to  "import" 
rather  than  the  "domestic",  fleet. 
Obviously,  this  result  would  have  no 
impact  on  the  fuel  efficiency  of  the 
model,  but  would  have  significant 
adverse  effects  on  the  employment 
status  of  the  U.S.  autoworkers  employed 
to  construct  that  car  model  or  its  parts. 
In  previous  fuel  economy  rulemaking 
proceedings,  the  Department  found  that 
the  27.5  mpg  standard  posed  a 
significant  threat  to  U.S.  jobs  by 
encouraging  manufacturers  to  ship  jobs 
out  of  the  country  solely  for  CAFE 
compliance. 
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In  these  previous  rulemaking 
^iecisions,  the  agency  also  found  that  the 
auto  manufacturers  had  made 
reasonable  plans  to  achieve  the 
statutory  standard,  but  that  these  plans 
had  been  derailed  for  reasons  outside 
the  control  of  the  manufacturers.  Based 
on  new  Information  suggesting  that 
economic  dislocations  coidd  occur  if  the 
statutory  standard  of  27.5  mpg  is 
retained  for  MY  1989  abd  1090,  the 
agency  has  opened  this  proceeding  to 
ascertain  the  ina^iititde  of  the 
threatened  ecoiwniie  dislocatians  and 
the  reasons  for  tiiera.  The  Department  is 
,     particularly  coneemed  about  whedier 
the  statutory  standard  si^dflcantly 
threatens  U.S.  jobs  or  the 
competitiveness  of  the  U.S.  auto 
industry.  Finally,  the  Department  is 
,      seeking  comment  on  whether  the 
I      Department  will  be  able  to  find  again 
\      that  a  substantial  share  of  the  maritet 
j      made  reasonable  efforts  to  achieve  the 
!      statutory  standard. 

If  the  Department  decides  to  amend 
the  standard,  the  amendment  must  be 
set  at  the  "maximum  feasible  average 
fuel  economy  level."  Section  602(e)  of 
the  Act  requires  the  agency  to  ccmsider 
four  factors  in  determining  that  level: 
technological  feasiUlity.  economic 
practicability,  the  effect  of  other  Federal 
standards  on  fuel  economy,  and  the 
need  of  the  nation  to  conserve  energy. 
Another  focus  of  this  proposal  is  a 
request  for  information  and  comments 
concerning  the  maximum  feasible  CAFE 
level. 

n.  Background 

A.  Corporate  A  veroge  Fuel  Economy 
Statutory  Provisions 

In  December  1975,  during  the 
aftermath  of  the  energy  crisis  created  by 
the  oil  embargo  of  1973-74,  Congress 
enacted  the  Energy  Policy  and 
Conservation  Act  (EPCA).  One 
provision  of  EPCA  established  an 
automotive  fuel  economy  regulatory 
program  and  was  added  as  a  new  Tide 
V  to  the  existing  Motor  Vehicle 
Information  and  Cost  Savings  Act  (the 
Act  15  U.S.C.  2001  et  seq.).  The  program 
includes  corporate  average  fuel 
economy  (CAFE)  standanls  for 
passenger  automobiles. 

Title  V  specified  CAFE  standards  for 
passenger  automobiles  of  18, 19,  and  20 
mpg,  for  MYs  1978, 1979,  and  1980, 
respectively.  The  Secretary  of 
Transportation  (as  delegated  to  the 
NHTSA  Administrator)  was  required  to 
establish  standards  for  MYs  1981-1984. 
For  MY  1085  and  thereafter.  Tide  V 
specifies  a  standard  of  27.5  mpg. 

Under  the  Act,  the  agency  has 
discretion,  in  certain  circumstances,  to 


amend  the  27 JS  mpg  standard.  Section 
S02(a)(4)  provides  that  the  standard  for 
MY  1985  or  any  year  thereafter  may  be 
amended  to  a  level  which  the  agency 
determines  is  the  "maximum  feasible 
average  fiiel  economy  level"  for  the 
model  year  in  question.  In  determining 
maximum  feasible,  the  agency  is 
required  by  section  503(e)  of  the  Act  to 
consider  the  followins  four  factors:  (1) 
Technological  feasibmty,  (2)  economic 
practicability;  (3)  the  effect  of  other 
Federal  motor  vehicle  standards  on  fuel 
economy;  and  (4)  die  need  of  the  Nation 
to  doBflerye  enwgy. 

While  comi^ance  with  fuel  economy 
standards  is  determined  by  averaging 
die  various  models  produced  by  each 
manufacturer,  enabling  them  to  produce 
vehicles  with  fuel  economy  below  the 
level  of  the  standard  if  they  produce 
sufficient  numbers  of  vehides  with  fuel 
economy  above  the  level  of  the 
standard,  manufacturers  may  not 
average  their  imported  oars  together 
with  their  domestically  manufactured 
cars.  Instead,  manufacturers  most  meet 
fuel  economy  standards  separately  for 
their  imported  and  domestically 
manufactured  fleets.  (See  section  503  of 
the  Act)  Cars  are  considered  to  be 
domestically  manufactured  if  they  have 
at  least  75  percent  domestic  content 
Conversely,  cars  are  considered  to  be 
imports,  or  as  the  statute  characterizes 
them,  "not  domestically  manufactured," 
if  they  have  less  than  75  percent 
domestic  content  One  result  of  this 
provision  is  that  domestic  automakers 
are  unable  to  take  advantage  of  the 
higher  fuel  economy  of  smaller  imported 
vehicles  which  they  sell,  for  purposes  of 
CAFE  compliance  of  their  domestic 
fleets. 

While  a  separate  fuel  economy 
standard  is  set  for  each  model  year,  the 
Cost  Savings  Act  does  not  require 
absolute  achievement  of  the  standard  by 
manufacturers  within  each  year. 
Instead,  it  allows  a  shortfall  in  one  year 
(or  years]  to  be  offset  if  a  manufacturer 
exceeds  the  standard  for  another  year 
(or  years).  Under  the  Act  as  amended 
by  the  Automobile  Fuel  Efficiency  Act  of 
1980,  manufactwers  earn  credits  for 
exceeding  average  fuel  economy 
standards  which  may  be  carried  back 
for  three  model  years  or  carried  forward 
for  three  model  years.  If  a  manufacturer 
still  does  not  meet  the  standard,  after 
taking  credits  into  account  it  has 
committed  "unlawful  conduct"  under 
section  508  of  the  Act  and  is  liable  to 
the  Federal  government  for  civil 
penalties. 

In  recent  years,  the  Department 
increasingly  has  become  aware  of — and 
concerned  by — ^the  discriminatory 
effects  and  adverse  impacts  of  the  CAFE 


program,  and  of  its  marginal  relevance 
to  real  fuel  economy.  On  August  5, 1987, 
the  Secretary  of  Transportation 
submitted  to  Congress  draft  legislation 
that  would  repeal  the  corporate  average 
fuel  economy  standards  for  new  model 
years.  The  bill  would  also  retain  and 
update  the  Environmental  Protection 
Agency's  (EPA)  fuel  economy  labeling 
requirements,  and  revise  EPA's 
automotive  fuel  economy  testing 
procedures  to  require  that  results 
simulate  conditions  of  actual  use.  The 
legislation  was  proposed  in  light  of  a 
number  of  considerations,  including  the 
fact  that  the  energy  conservation  goals 
that  Congress  sought  to  achieve  by  the 
CAFE  program  largely  have  been 
realized.  Another  is  the  growing  view  of 
economic  thought  that  the  decontrol  of 
the  price  of  oil  and  changes  in  gasoline 
prices,  rather  than  CAFE  standards, 
were  primarily  responsible  for  the 
increase  in  fuel  efficiency  over  the  past 
decade.  The  nation  might  well  have 
achieved  similar  results  simply  through 
the  natural  operation  of  the  market 

Moreover,  it  is  clear  that  CAFE 
standards  can  cause  serious  economic 
distortions  in  the  marketplace.  For 
example,  while  the  standards  exert 
pressure  on  manufacturers  to  sell  a  mix 
of  vehicles  to  meet  the  required  CAFE 
level,  they  do  nothing  to  ensure  that 
consumers  will  want  to  buy  the  mix  the 
manufacturers  offer.  Indeed,  if 
standards  are  set  at  too  high  a  level,  the 
manufacturers  may  be  able  to  meet  the 
standards  only  by  restricting  the  sale  of 
their  larger  (domestically  produced) 
vehicles  and  engines,  residting  in  the 
loss  of  American  jobs  and  less  choice 
for  consumers.  The  law  also  provides 
perverse  incentives  for  domestic 
carmakers  to  move  parts  and  assembly 
jobs  for  larger  cars  out  of  the  United 
States,  just  so  those  vehicles  can  be 
shifted  from  the  "domestic"  to  the 
"imported"  fleet  Also,  CAFE  standards 
place  the  full-line  U.S.  automakers  at  a 
competitive  disadvantage,  as  compared 
to  odier  producers  who  sp>ecialize  in 
smaller  vehicles.  As  a  result  domestic 
manufacturers  may  be  forced  to  restrict 
sales  of  their  larger,  less  fuel  e^dent 
vehicles.  Import  manufacturers  who  are 
not  constrained  by  the  CAFE  standards 
simultaneously  are  entering  this  market 
segment  which  long  has  been 
dominated  by  domestic  manufacturers. 
The  Secretary  noted  that  there  is  strong 
evidence  that  the  market  will  continue 
to  provide  the  proper  balancing  of  fuel- 
efficient  vehicles  versus  other  vehicle 
characteristics  such  as  size,  safety,  and 
performance,  and  concluded  that  the 
most  sensible  public  policy  is  to  repeal 
the  CAFE  standards  program. 
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Unfiortiiiutely,  the  Conpew  haanot 
yet  taken  any  actkat  on  the 
Departraent^legMBtive  peoptisaL 
UnleM  aiaf  ontff  the  dtaft  tegblalfoa 
becoana  bw.  NHTSA  oast  omtlbae  to 
athaHilstar  tiialaMr  n  ft  i*  eucntutly 
writtaa.  nnl  ai  ithaabeen  caastrued  by 
the  courts.  Thns^  today's  notice  is  based 
on  the  extsttng  law. 

A  Setting  tke  19ilr-a4  Staadards 

On  Jnne  30, 1977.  NKTSA  published  in 
the  Fedaial  Waf^slsi  (tt  Ht  33634)  a  final 
rule  aataUMiteg  te  MTs  MB1-19M 
passeager  anteiaobUa  CAFE  staadards. 
The  selsGlsd  staadards  were  32.9  mpg 
for  imi,  aui  npy  for  1982, 38.0  Bipg  for 
MY  1983  and  17.9Bqig  for  MY  igM. 

As  part  of  aslaMUStaf  tha  198^-1964 
stHBditwh,  the  afsncy  dBvatopad 
estiaialBS  of  Iha  maNlnwiiii  faasible  fuel 
econoof  lor  aacb  saanufactuiar  for  MYs 
1981  thseaih  1989.  Tha  agennr's 
conclusiasat  that  thaa  was  that  "levels 
of  aveagt  fast  sooooaqr  in  exeess  of 
274i  mpB  are  addavaUe  in  die  1985  time 
frama."  42  PR  33562  The  agmcy 
believed  that  it  was  feasiUe  for  GM  to 
achieve  an  average  foA  economy  level 
of  28.8  sqia  in  MY  1985,  Ford  37.8  nipg 
and  Cauyder  38.7  Bq«.  See  1977 
Rulemaldi^  Sappeit  Paper  {KSP),  p.  5-38 
(TaUe  an).  Those  levds  were  based  on 
a  number  of  assuoqttions,  includiiig  the 
ability  of  Baoafactarars  to  maintian  a 
rapid  rate  of  introduction  irf  technology, 
consumer  aooeptanoe  of  a  10  percent 
reduction  in  vehicle  acceleration,  and 
significant  use  of  a  mdespread  range  of 
terhnnfagical  optians,  indading  weight 
reductian.  impmvad  transaiisaioDs  end 
lubricants,  rsdiKed  aerodynamic  drag, 
reduced  acressaty  losses  aad  reduced 
tire  rolling  resistance. 

The  agents  estimates  did  not 
assume  a  downwaid  mix  shift  in 
automobile  sizes  or  the  use  of  diesel 
engines.  The  agency  concluded  that  a 
standard  sat  at  a  level  that  rs^uired 
substantial  mix  shifts  would  net  be 
economically  practicable  due  to  the  risk 
that  a  signfinant  number  ef  consumers 
might  d^er  purchasing  new 
automobiles,  resulting  in  a  substantial 
sales  drop.  However,  these  techniques 
were  viewed  in  the  1977  rule  as 
"constitoting  a  safety  margin"  for 
manufacturers  in  the  event  that  other 
technological  improvements  did  not 
result  in  sufficient  CAFE  improvements. 
42  PR  33545.  June  30. 1977. 

As  to  foreign  manufacturers,  the  1977 
RSP  proiected  that  aU  but  three  af  them 
could  improve  their  average  fuel 
economy  levels,  without  expanded  use 
of  diesel  engines,  sufficiently  to  meet  the 
27.5  mpg  standard.  With  fleet  fuel 
economy  improventents  from  additional 
diese'is  included  in  the  foreign  fleet 


projectiooak  anly-one  manuiactuiar, 
Metosdaar  waaprajactad  ta  fall  b^ow 
the  1985  staufaud. 

It  shonid  be  smphasised  that  die 
agency's  IlE^  aithnatea  weta  intended 
to  demonsirata  the  feasibility  af 
acUevfaig  tha  27.Smpg  atandiuds  and 
not  to  predict  what  apaci&a  acttmu  the 
manufockureca  would  actually  take  to 
achieve  dia  standard.  The  agsncy's 
estimates  were  baaed  on  oae  scenario  of 
what  the  agency  believed  auoulacturars 
could dd  toachleva an  average  fuel 
economy  level  of  27.5  mpg  by  1985. 
Manufacturers  were  free  to  pursue  other 
courses  of  action  to  achieve  the  27.5  mpg 
fuel  economy  levcL 

C.  Evsatafmm  wrrtB  1904 

bi  {anuary  1079.  NHTSA  presented 
new  feasibility  esttniates  for  each 
manufacturer  for  MYs  1980  through  1985 
in  its  Third  Annual  R^>ort  to  the 
Congress  on  the  Automotive  Fuel 
Economy  Ftoyam  (44  FR  5742.  January 
29, 1979).  Tike  agency  stated  that  "(o^ 
balance,  the  conclusions  reached  during 
the  1981-84  rulemaking  *  *  *  are  similar 
to  those  resulting  from  the  most  recent 
assessmenta.  These  assessments 
indicate  that  aU  dmnestic  manufacturers 
can  exceed  the  scheduled  standards  for 
each  year  through  1985,"  44  FR  5757. 

Between  January  and  May  of  1979. 
NHTSA  received  a  number  of 
submissions  from  Ford  and  General 
Motors  on  the  1981-1984  fuel  economy 
standards  for  passenger  automobiles 
asserting  that  those  standards  should  be 
reduced.  In  response  to  these 
submissions,  ^  agency  published  a 
document  entitled  "Report  on  Requests 
by  General  Motors  and  Ford  to  Reduce 
Fuel  Economy  Standards  for  MY  1981-85 
Passenger  Automobiles,"  DOT  HS-aG4 
731,  June  1979.  The  report  concluded 
that  the  standards  were  technologically 
feasible  and  economically  practicable 
and  noted  that  both  companies  had 
submitted  product  plans  for  meeting  the 
standards.  Report,  p.  14. 

One  year  later,  the  Nation  was  in  the 
midst  of  another  energy  crisis,  brought 
on  by  events  in  Iran.  Gasoline  prices 
were  rising  rapidly,  creating 
significantly  increased  consumer 
demand  for  small  cars.  The  U.S.  dty 
average  retail  price  for  gasline  rose  from 
88  cents  per  gallon  in  1979  to  $1.22  in 
1980.  (In  1988  dollars,  this  increase  was 
&om  $1.33  in  1979  to  $1.63  in  1980.)  In 
light  of  these  changed  conditioas*  the 
industry  announced  plans  to 
significantly  exceed  the  27.5  mpg 
standard  for  1965.  Both  Ford  and  GM,  as 
well  as  CUiy  itler  and  American  Motors 
(now  a  part  of  Chrysler),  indicated  that 
they  expected  to  achieve  average  fuel 
economy  tn  excess  of  30  mpg  for  that 


model  year.  I^ednct  plans  subnittted  to 
NHTSA  1>y  thasacompanifls  indieated 
that  the  proja^ioas  assaawd  significant 
mix  shift  towraid  smaUer  cars  and  rapid 
intioductioB  of  new  tschnofogy. 

On  January  28^  1981.  NHTSA 
pubUsbod  an  advance  aotios  of 
proposed  mlamaking  (ANPRM)  in  the 
Fedand  RagMv  (48  FR  8058}  which 
addressed  tha  iasua  of  passenger 
automohik  fori  economy  standards  for 
MY  1888  sod  bayood.  That  notice  and 
an  accompanying  paper  entitled 
"Analysis  of  Post-1985  Fuel  Economy/' 
assamed  that  Bsnufacturers  would 
achieve  thaif  aanounced  average  fuel 
economy  goala  of  over  30  mpg  for  1985. 

On  April  16, 198L  NHTSA  published 
in  Uie  Fadanl  Fagjrtsr  (48  FR  22243)  a 
notice  addahawiagthe  AlffflM.  The 
notice  stated  that  "(t)his  action  is  being 
taken  in  recognition  of  maricet  pressures 
which  are  ereatiag  strong  consumer 
demaxal  for  fbd-effident  vehicles  and 
sending  clear  signals  to  the  vehicle 
manufoetasers  to  produce  such  vehicles. 
It  is  expected  that  the  market  will 
continue  to  act  as  a  powerfid  catalyst 

Conditioas  affscting  fuel  economy 
changed  dramaticaUy  after  1981, 
following  coaqiletion  of  decontrol  of 
domestic  oil  and  other  external  factors 
increasing  available  sapplies.  Gasoline 
prices  did  not  continue  to  rise  but 
instead  declined  over  time.  This, 
combined  with  economic  recovery, 
caused  consaraer  demand  to  shift  back 
toward  larger  cars  and  larger  engines. 
Data  submitted  to  the  agency  by  CM 
and  Ford  in  mid-1983  indicated  that 
instead  of  ac^viag  feel  economy  well 
in  excess  of  the  27.5  mpg  standard  for 
MY  1985.  thay  would  be  miable  to  meet 
the  levels  prescribed  by  the  standard. 

D.  Rulemakings  to  Amend  the  MYs 
1986-1988  CAFE  Standards 

In  response  to  petitions  from  CM  and 
Ford,  the  agency  exercised  its  discretion 
and  lowered  the  MY  1986  and  MY  1987- 
86  passenger  automobile  CAFE 
standards  in  two  separate  rulemakings. 
(For  MY  1986,  see  50  FR  40526.  October 
4, 1985:  for  MYs  1987-68.  see  51  FR 
35594,  October  6, 1988.)  (The  agency 
denied  petitions  by  Mercedes-Benz  and 
CM  to'  amend  retroactively  the  MYs 
1964-86  paasei^r  automobile  CAFE 
standards.  (See  53  FR  15241.  April  28, 
1968.)) 

The  rulemaking  redudng  the  MYs 
1988-1988  CAFE  standards  were 
consistent  with  the  Cost  Savings  Act 
and  its  hgisl^ve  history  which  clearty 
indicate  ^at  NKTSA  has  the  authority 
to  reduce  fuel  eooaomy  standards.  The 
deteraination  of  maximum  feasible 
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average  fiiel  eoonoay  kve)  is  made  as 
of  tfie  tirae  of  the  amendment.  The 
ageficy  has  emuAaaned,  however,  that  it 
could  not  reduce  property  a  standard 
luder  the  Act  if  a  cnrrent  inabiKty  to 
meet  die  standard  resohed  from 
manufacturers  previously  declining  to 
take  reasonable  steps  to  improve  tibeir 
average  fuel  economy  as  reqirired  by  the 
Act 

For  MY  1986,  the  agency  evahiated  the 
manufacturers'  past  efforts  to  achieve 
higher  levels  of  fuel  economy  as  well  as 
their  immediate  capabilities.  Based  on 
the  information  received,  the  agency 
concluded  that  Ford  and  GM, 
constitutmg  a  substantial  part  of  the 
industry,  had  taken  or  planned 
appropriate  steps  to  meet  the  27.5  mpg 
standard  in  MY  1900  and  made 
sigrnficant  progress  toward  doing  so,  but 
were  i»evented  from  frdly  implementing 
those  steps  by  unforeseen  events.  The 
decline  in  gasottne  prices,  vdiich  began 
in  1982,  had  been  expected  to  be 
temporary  and  quickly  reverse,  but 
instead  continued.  The  agency 
concluded  that,  among  odier  things, 
there  had  been  a  substantial  shift  in 
expected  consumer  demand  toward 
larger  cars  and  engines,  and  away  from 
the  more  fael-efBcient  sales  mixes 
previously  anticipated  by  GM  and  Ford. 
The  agency's  analysis  indicated  ^t  this 
shift  was  largely  sttributable  to  the 
contktning  declfaie  in  gasoline  prices  and 
that  the  (mly  at^ans  avaflable  to  those 
manufactuiers  to  improve  their  fuel 
economy  in  the  remaining  time  for  MY 
1986  would  have  involved  product 
restrictions  likely  resulting  in  significant 
adverse  economic  impacts,  uiduding 
sales  losses  w^  into  the  hundreds  of 
thousands  and  job  losses  well  into  the 
tens  of  thousands,  and  unreasonable 
restrictions  on  constnner  choice.  That 
action  was  recently  upheld  by  the  D.C. 
Circuit  Court  of  Appeals  as  consistent 
with  the  provisions  of  the  Act  and 
within  the  agency's  discretion.  [Public 
Citizen  v.  National  Highway  Traffic 
Safety  Administration,  848  F.  2d  256,  264 
(D.CCir.  1968] 

The  agency  also  lowered  to  20.0  mpg 
the  standards  for  MYs  1987-88.  In  this 
case  as  wril,  the  agency  determined  that 
manufacturers  had  made  reasonable 
efforts  at  compUance,  but  that  diese 
efforts  had  been  overtaken  by 
unforeseen  events,  n^ose  effects  could 
not  be  overcosM  by  available  means 
within  the  time  available.  fRTTSA 
stated:"*  *  *  bodi  GM  and  Ford  have 
continued  to  make  significant 
technological  improvements  in  their 
fleets  and  have  had  reasonaUe  plans  to 
meet  CAFT  standards,  fai  a  situation 
where  unforeseen  events,  induding 


dianges  in  consumer  demand  or 
changes  in  die  competition's  product 
offraings.  overtake  a  manufacturer's 
reasonable  product  plan,  the  agency 
does  not  consider  it  consistent  with  the 
Act  to  "hold"  the  manufacturer  to 
carrying  out  a  product  plan  that  has 
beoome  ecoBomically  impractical."  (51 
FR3S611) 

In  evafaiating  the  reasons  for  GMs 
and  Ford's  dedimng  MYs  1907-88  CAFE 
proiectens,  die  agency  noted  that  die 
companies  appeered  te  be  applying  the 
same  techaelogiee  as  pki—rd  in  late 
1983.  In  die  eese  of  CM.  NIfrSA  stated 
that  the  two  Ba|ar  raaeoaa  for  the 
decline  fai  GM's  CAFE  pn^edioBs  were 
net  engine  and  model  mix  ildftB,  end 
engine  and  transnusskn  iminovcBaent 
programs  not  yeikUng  projected  gains. 
The  great  majority  of  die  Sectors 
reducing  Ford's  CAFE  projectiens  were 
due  to  net  shifts  hi  projected  sales  iot 
models  and  en^nes,  engine  efficiency 
improvements  not  yieldbig  projected 
gains,  and  new  models  not  meeting 
initial  weight  targets.  The  agenqr  thus 
concluded  that  the  major  reasons  for  the 
dectine  in  bodi  GM's  and  Ford's  MYs 
1987-88  CAFE  projecti<ms  were  largely 
beyond  those  compenies'  cmtn^  (81 FR 
86610)  NHTSA's  analysis  fmlher 
indicated  that  the  only  actions  then 
available  to  those  ■uzwfactitrers  to 
raise  the  fuel  economy  in  dieir  doawstic 
fleets  to  27.6  mpg  fai  MYs  1987-88  would 
involve  a  oombinatiQn  of  (1)  product 
restrictions  Kkely  resulting  in  sigoififaent 
adverse  economic  impacts,  including 
substantial  job  losses  and  sales  losses 
and  unreasfHiable  restrictions  on 
consumer  dioice,  and  (2)  transfer  of  the 
production  of  large  cars  outside  of  die 
United  States,  thereby  costing  American 
jobs,  while  having  absolutely  no  energy 
conservation  benefits.  (51  FR  35594) 

ni.  Petitions  To  Amend  dw  Model  Year 
1989  and  1990  CAFE  Standards 

The  agoicy  received  five  petitimis  to 
amend  ^  passenger  car  CAFE 
standards  for  MYs  1969  and  1990.  All 
petitions  seek  rulemaking  to  lower  those 
CAFE  standards,  with  four  of  die 
petitions  requesting  a  Iowa*  standard 
based  on  die  reported  pro^iective 
inalMlity  of  automobile  manufacturers  to 
meet  the  statutorily  set  standard  of  27.5 
mpg.  The  fifth  petition  requests  a  lower 
standard  based  on  the  conteidon  that 
the  CAFE  program  has  caused  an 
increase  in  motor  vehicle  fatalities.  A 
brief  sununary  of  each  petition  follows. 

A.  Manufacturer  Petitions 

Automobile  Importers  of  America,  Inc. 

On  February  12. 1988,  the  Automobile 
Importers  of  America,  Inc.  (ALA) 


petitioned  the  agency  to  reduce  the 
passenger  automobile  CAFE  standards 
to  26.0  mpg  for  MYs  1089  and  199a 
(Docket  No.  PRM^=E-011:  siqiplemoited 
May  25. 1988.  Docket  No.  PRM-FE- 
OllA]  AIA  represents  19  autoaobila 
importers,  indudhig  BMW.  Fiat/ Alfa 
Romeo,  Honda.  Hyundai,  buzu.  Jaguar, 
Mazda.  Mitsubishi.  Nissan,  Peugeot. 
Porsche.  Renault.  Rolls-Royce.  Saab- 
Sccmia.  Subaru.  Simiki.  Toyota.  Volvo 
and  Yuga  The  basic  diesis  of  the  AIA 
petition  is  that  die  27.5  mpg  CAFE 
standard  for  MYs  1989  and  1990  is 
tedmologically  infeesible  and 
econoBdcally  inqiracticable  ander  Title 
V,  beceuse  it  will  unduly  restrict 
consumer  ^oioe.  AIA  states  that  there 
is  no  evidence  thet  the  sitnation  whidi 
caused  NHTSA  to  emend  die  MYs  1986- 
1988  CAFE  standards,  Le..  h^ 
consumer  demand  for  better  performing 
cars  with  nwse  feetures.  wiH  not 
continee  for  1980  and  1980  as  it  has  in 
previoas  years. 

The  focus  of  the  AIA  petition  is  the 
fuel  economy  abilities  of  die  sin^e-  and 
limited-line  mamCKtarers,  who, 
according  to  AIA  lack  one  cmcia] 
advantage  of  the  American  full-line 
manufacturers.  They  do  not  heve  a  wide 
variety  of  sixes  of  smaller  cars  to 
average  agoinst  dieir  larger,  hi^!ier 
perforraence  cers.  AIA  iJso  argues  that 
these  manufacturers  have  been  at  the 
forefront  of  inqdementing  technoiogical 
advances,  induding  those  thet  lui|uowe 
safety  and  fuel  emnomy.  However.  AIA 
states  that  many  of  die  safsty  advances 
pioneered  by  diese  manufacturers,  such 
as  antilodc  brakes  and  airbags,  have  a 
negative  effect  on  fuel  economy. 

In  addition,  AIA  nmkes  several  other 
points  in  support  of  its  request  to  lovrer 
the  standards.  First,  AIA  states  that  the 
resultant  savings  fit>m  a  CAFE  standard 
of  27.5  mpg  compared  to  those  from  a 
standard  of  26.0  mpg  would  be  equal  to 
approximately  one-tenth  of  one  percent 
of  all  motor  vehide  fuel  consumed  in  the 
United  States  during  1986.  Second,  the 
group  argues  that  the  goals  of  BXIA 
have  already  been  met,  because  the 
entire  fleet  of  automobiles  exceeds  27.6 
mpg.  Third,  ALA  says  that  the  single-line 
or  limited-line  manufacturer  is  at  a 
disadvantage  with  too-stringent  CAFE 
standards.  Since  such  a  manufacturer 
does  not  sell  smaller  cars,  it  does  not 
have  the  option  of  refusing  to  sell  larger 
cars  or  of  providing  incentives  for 
smaller  cars. 

Austin  Rover 

Austin  Rover  Group  Limited 
petitioned  the  agency  on  March  8, 1988, 
to  reduce  the  passenger  automobile 
CAFE  standards  to  26.0  mpg  for  MYs 
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1989  and  1990.  Austin  Rover,  in 
collaboration  with  Honda  Motors, 
produces  the  Sterling  automobile  for 
sale  in  the  United  States.  Austin  Rover's 
basis  for  petitioning  is  thiat  it  is  a  single- 
line  manufacturer  of  "executive  class" 
automobiles,  with  no  smaller  models  to 
offset  the  lower  fuel  economy  of  the 
executive  class  automobiles.  Austin 
Rover's  petition  includes  a  listing  of  the 
various  engine  and  vehicle  parameters 
said  to  have  been  optimized  for  fuel 
economy.  (Austin  Rover  is  not  a  member 
of  AIA.) 

Mercedes-Benz  of  North  America,  Inc. 

On  March  16, 1988,  Mercedes-Benz  of 
North  America  (Mercedes)  petitioned 
the  agency  to  reduce  the  passenger 
automobile  CAFE  standard  for  MY  1989 
and  later  model  years  to  22.0  mpg. 
Mercedes  believes  that  this  is  the 
maximum  achievable  level,  in  the  near 
term  by  most  limited-line  manufactiu«rs 
which  operate  in  a  restricted  market 
segment  (Mercedes  is  not  a  member  of 
AIA.) 

Mercedes'  main  argument  is  that 
limited-line  manufacturers  such  as 
Mercedes  have  taken  all  steps 
necessary  to  reduce  the  fuel 
consumption  of  the  vehicles  they 
produce,  and  that  the  source  of  their 
inability  to  comply  is  the  narrow  market 
which  they  serve.  Mercedes  urges 
NHTSA,  in  setting  the  new  CAFE 
standard  for  model  year  1989  and 
beyond,  to  recognize  that  a 
manufacturer's  ability  (or  failure]  to 
comply  depends  primarily  on  the  nature 
of  consumer  demand  for  its  products. 

Mercedes  urges  the  agency  to  lower 
the  standard,  stating  that  NHTSA 
should  not  keep  the  standard  at  27.5 
mpg  when  it  knows  that  the  standard 
cannot  be  achieved  by  limited-line 
manufacturers  such  as  Mercedes. 
Mercedes  says  that  a  CAFE  standard  set 
above  the  capabilities  of  a  particular 
segment  of  the  market  is  an  anti- 
competitive regulation  and  strongly 
suggests  that,  accordingly,  NHTSA  has  a 
statutory  obligation  to  revise  the 
standard  for  MY  1989  and  beyond. 

General  Motors 

On  May  17. 1988.  General  Motors 
Corporation  (GM)  submitted  a  petition 
requesting  the  agency  to  amend  the  MYs 
1989  and  1990  passenger  car  CAFE 
standards  to  the  maximum  feasible 
level.  The  GM  petition  did  not  provide 
speciHc  data  to  support  its  request: 
instead,  the  petition  indicated  support  of 
the  petitions  previously  Hied,  endorsed 
the  opening  of  rulemaking  to  establish 
the  maximum  feasible  level  for  MYs 
1989  and  1990.  and  referred  the  agency 
to  CM  comments  submitted  in 


connection  with  the  AIA  petition,  and  in 
connection  with  the  agency's 
amendment  of  the  MY  1966  and  MYs 
1987-88  passenger  car  standards. 

B.  CEI  Petition 

Competitive  Enterprise  Institute 

The  Competitive  Enterprise  Institute 
(CEI)  petitioned  the  agency  on  April  11. 
1988.  to  set  the  passenger  automobile 
CAFE  standard  for  MYs  1989  and  1990 
at  24.0  mpg.  CEI  is  the  only  petitioner 
whose  request  to  reduce  the  CAFE 
standards  is  not  based  on  arguments 
that  some  manufacturers  currently  are 
unable  to  meet  the  standards.  Instead. 
CEI  contends  that  the  CAFE  program  is 
causing  an  increase  in  vehicle  occupant 
fatalities  and  that  a  CAFE  of  27.5  mpg 
for  MY  1969  will  result  in  increased 
deaths  of  2,200  to  3.900  over  the  Ufe  of 
that  year's  fleet  Further,  CEI  asserts 
that  neither  Congress  nor  the  agency 
consciously  considered  the  possible 
adverse  safety  side  effects  of  CAFE 
standards,  and  that  the  agency  is 
therefore  without  power  to  adopt 
standards  until  it  makes  a  speciHc 
finding  that  the  savings  in  fuel  is  worth 
the  increase  in  highway  fatalities.  CEI 
contends  that  24.0  mpg  is  what  the 
average  new  car  fuel  economy  would  be 
if  there  were  no  CAFE  regulatory 
program,  and  uses  this  assumption  as 
the  basis  for  promoting  24.0  mpg  as  the 
appropriate  level  to  set. 

rv.  Summary  of  Agency  Response  to 
Petitions 

In  reviewing  the  manufacturers' 
petitions  to  lower  the  CAFE  standards 
for  MYs  1989-90.  the  agency  has 
attempted  to  apply  the  analytical 
approach  it  spelled  out  in  the  decisions 
to  amend  the  standards  for  MYs  1986- 
88.  Accordingly,  the  agency  published  a 
request  for  comments  relating  to  the 
petitions  (53  FR  8668.  March  16, 1988) 
and  followed  up  with  specific 
information  requests  to  several 
manufacturers.  The  purpose  of  this 
activity  was  to  obtain  information  to 
allow  the  agency  to  assess  the 
reasonableness  of  the  manufacturers' 
efforts  to  achieve  the  27.5  mpg  statutory 
standard  and  to  ascertain  the  maximum 
feasible  fuel  economy  levels  for  MYs 
1989  and  90.  The  initial  responses  to  the 
notice  and  those  requests  were  not 
sufficient  to  permit  the  agency  to 
attempt  to  assess  the  reasonableness  of 
manufacturer  efforts  to  achieve  the  27.5 
mpg  statutory  standard.  Recently, 
however,  GM  supplied  information  to 
NHTSA  that  is  sufficient  to  permit  the 
agency  to  go  forward  with  this  proposal. 
(All  publicly  available  material  supplied 
by  GM  is  in  the  docket  in  this 


proceeding.)  For  purposes  of  a  possible 
final  rule,  the  agency  will  complete  its 
analysis  of  GM's  submissions,  both  as  to 
whether  they  are  su^icient  for  the 
agency  to  make  a  determination 
concerning  the  reasonableness  of  that 
company's  efforts  and.  if  so.  whether 
GM  in  fact  made  reasonable  efi^orts  to 
meet  the  statutory  standard  for  MYs 
1989-90.  This  proposal  will  permit 
manufacturers  and  others  to  present 
data,  views  and  arguments  about 
retaining  or  reducing  the  standard. 
Accordingly,  it  requests  information  and 
comment  from  all  interested  persons  on 
manufacturers'  reasonable  aborts  and 
maximum  feasible  fuel  economy  levels. 

As  the  agency  set  forth  clearly  in  the 
decisions  to  reduce  the  MYs  1986-88 
standards,  NHTSA  does  not  believe  it 
can  properly  lower  the  statutorily  set 
standard  (A  27. b  mpg  unless  it  first  can 
make  a  determination  that 
manufacturers  have  made  reasonable 
efforts  to  attain  the  standard.  If  the 
agency  makes  such  a  determination  in 
this  instance,  it  will  analyze  the 
industry's  maximum  feasible  CAFE 
level,  and  adopt  a  standard  in  the  range 
of  26.5  mpg  to  27.5  mpg.  As  discussed 
more  fully  below,  NHTSA  believes  the 
lower  end  of  the  range.  26.5  mpg,  is 
appropriate  given  the  agency's 
longstanding  interpretation  of  the 
statutory  requirement  that  standards  be 
set  at  the  "maximum  feasible"  level, 
taking  industrywide  considerations  into 
account,  and  the  CAFE  projections  and 
recent  CAFE  performance  of 
manufacturers  whose  sales  (individually 
or  combined)  represent  a  substantial 
share  of  the  market.  The  high  end  of  the 
range,  27.5  mpg,  represents  the  current 
level  of  the  standard. 

With  regard  to  CEI's  petition,  the 
agency  seeks  comment  on  the  issues 
raised  in  the  petition,  as  discussed  later 
in  this  preamble. 

V.  Agency  Analytical  Approach  in 
Amending  Standards 

When  it  adopted  EPCA,  Congress 
established  a  long-term  obligation  on 
the  part  of  manufacturers  to  bring  their 
fleets  into  compliance  with  the  27.5  mpg 
standard  and  provided  for  civil  penalties 
for  the  failure  to  do  so.  While  Title  V 
provides  no  express  guidance 
concerning  the  appropriate 
circumstances  for  the  exercise  of  its 
discretion  to  amend,  the  agency  has 
been  guided  by  the  purposes  of  EPCA 
and  by  the  statutory  scheme  of  Title  V. 
As  the  agency  has  explained  in  its 
rulemaking  actions  lowering  the  MYs 
1986-88  standards,  it  believes  that  the 
exercise  of  its  discretion  consistent  with 
those  factors  is  required  by  the 
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provision  in  the  Administrative 
ProGedure  Act  stating  that  an  agency's 
discretionary  decision  will  be  set  aside 
if  it  is  "arbitrary,  capricious,  an  abuse  of 
discretion,  or  otherwise  not  in 
accordance  with  law."  (5.  liJ&Xi, 
70a[Z][A]] 

For  petitions  requesting  a  reduction  in 
an  existing  CAFE  standard,  the  agenqr 
has  stated  previously  that  it  would  not 
lower  the  27.S  mpg  standard  unless  the 
agency  could  conclude  both  that  the 
manufacturers  have  made  reasonable 
efforts  to  comply  with  the  prescribed 
standard  and  that  the  27.5  mpg  standard 
is  above  the  "maximum  feasible"  level 
for  the  industry. 

In  administering  the  fuel  economy 
program,  NHTSA  must  take  into  account 
"industrywide  considerations'*.  This 
phrase  also  has  been  discussed  in 
several  previous  documents.  In  its 
petition  to  lower  the  KfYs  1889^00 
standards,  Mercedes  proffered  another 
interpretation  of  this  term,  to  include 
European  manufacturers,  as  a 
significant  segmoit  of  the  industry.  The 
issue  of  industrywide  cimsiderations 
has  been  addressed  on  many  previous 
occasions,  and  most  recently  in  the 
April  28. 1988  agency  denial  of  petitions 
to  amend  retroactively  the  MYs  1984 
and  1985  passenger  automobile  CAFE 
standards.  The  agency  reiterates  its 
position  below: 

The  CAFE  statute  requires  diat,  for 
each  model  year,  there  be  a  sii^e 
standard  for  ail  passenger  automobile 
manufacturers  not  exempted  under 
section  SQ2(c).  Section  502  does  not  state 
expressly  whether  the  concept  of 
feasibility  Is  to  be  determined  m  setting 
passenger  automobOe  standards  on  a 
manufacturer-by-maxMiCacturv  basis  or 
on  an  industrywide  basis.  The  agency 
has  therefwe  kmg  interprsted  tfcdit 
section  in  a  maimer  that  is  consistent 
with  the  legislative  history  <A  Title  V. 
The  conference  report  accompanying 
Title  V  states,  with  respect  to 
deteiBiiniBg  tiw  maxiBnBB  fieesibie 
average  fuel  eeonomy  levd: 

Such  determinatiQiis  should  therefore 
take  industrywide  coasidfvatioDs  into 
account.  For  exaoq^  a  iletennination 
of  maximum  feasiUe  averags  hiel 
economy  should  not  be  keyed  to  the 
single  mamrfacturer  which  tutf^  have 
the  most  difficulty  achieving  a  giveB 
level  of  average  fuel  acooeny.  Rather, 
the  [AdmlBistnitor]  mnt  vweMi  the 
benefits  to  the  nation  of  a  U^er 
average  fad  eceaeaqf  staadard  against 
the  ditfiadtiss  of  individual  automobile 
manuHaetuMTS.  Such  difficulties, 
however,  should  be  fhwa  ^^iropriate 
weight  in  setting  die  standaid  in  light  of 
the  small  number  of  domastic 
autom<4)ik  manufactuiers  that  currently 


exist,  and  the  possible  inqdicatiins  for 
the  nati<MMkl  economy  and  for  reduced 
competitioB  association  (sic)  with  a 
severe  strain  on  any  manufacturer. 
However,  it  should  also  be  noted  diat 
provision  has  been  made  for  granting 
relief  from  penalties  under  sectitm 
508(b)  in  situations  where  competition 
will  suffer  significantly  if  penalties  are 
imposed.  (S.  Rep.  Na  94-«18. 9«th  Ctmg., 
Ist  Sess.  154-6  (1975)) 

This  language  expresses  two  thanes: 
first,  a  Co^ressional  goal  of  inqvoved 
fuel  economy  for  the  nation  and  second, 
fuel  econ<Hny  sttmdards  which  are  set  at 
the  maximum  feasible  lev^  NHTSA  has 
construed  this  language  many  times.  For 
example,  as  the  agency  stated  in  die 
1977  notice  estabtishing  dw  MYs  1981- 
84  standards  for  passenger  automobiles, 
Cfmpess  did  not  intend  that  staodards 
simply  be  set  at  the  level  of  the  sin^ 
least  capable  manufacturer.  Setting 
standards  in  that  fashion  would  have 
vitiated  the  CAFE  pro^wn.  This  ptunt 
can  be  illustrated  by  omsidenng  the 
effects  of  setting  a  standard  at  lAA  mpg. 
based  oa  the  capabifity  of  a  sing^ 
manufacturer  with  a  maricet  share  of 
less  than  one  percoit  Such  a  standard 
would  have  no  possible  impact  on  the 
balance  of  the  manufacturers  which, 
together  produce  more  than  99  percent 
of  all  cars  and  have  higher  average  fuel 
economies. 

Since  this  initial  interpretation,  the 
agency  has  expanded  its  position,  noting 
that  the  statute  contemplated  that 
standards  ^rauld  not  be  set  above  the 
capability  of  manufactnrers  whose  sales 
represent  a  substantial  ^aoe  of  dw 
maricet  (50  PR  29812. 28923)  This  would 
apply  ather  to  a  stngle  larger  sudi 
manufacture  or  to  a  conUnation  of 
smaller  mamfacturera  constitating 
together  a  substantial  share  <d  the 
market  in  the  final  nde  re(faicing  die 
MYs  1987-88  standards,  die  agency 
concluded  that  the  particular 
compliance  difficulties  of  several  of  the 
European  msnufactwers.  whose 
combined  market  share  to  relatively 
small  was  not  legafly  sufficient  to 
justify  a  standard  set  fior  below  the 
capabilities  of  the  other  manufacturers. 
(51  FR  35817) 

The  agency  does  not  believe  that 
Congress  intended  the  CAFE  standards 
to  be  governed  by  the  abiUties  of  a 
sin^e,  narrow  segment  of  the  industry, 
sudi  as  die  prt^eded  08  percent  market 
share  of  Mercedes  tai  MY  1988.  or  even 
the  8.7  percent  oombined  market  share 
of  EittOf»een  mamifacturers  in  that 
model  year.  (It  also  sheirid  be  noted  Uiat 
the  8.7  poccnt  reflects  all  Buaropean 
manulactnrcrs;  3.2  of  those  67 
percentage  peinis  r^resent  European 
manufacturers  that  already  addeve  or 


exceed  27.5  mpg,  i.e.,  Volkswagen/Audi 
and  Yugo.) 

This  statement  is  not  intended  as 
criticism  of  those  manufacturers  for  not 
achieving  27.5  mpg  CAFE,  or  as  lack  of 
appreciation  for  the  difficulty  caused  to 
them  by  the  CAFE  program.  On  the 
contrary  NHTSA  believes  that 
regulation  of  fiiel  economy  by  a  single 
standard  to  be  met  on  a  corporate 
average  basts — as  required  by  Title  V — 
is  unfair  to  many  manufacturers  which 
produce  larger  cars  (including  full-line 
U.S.  manufactnrers  as  well  as  limited- 
line  European  producers).  The  burdens 
of  the  program  fall  entirely  on  the 
manufacturers  which  produce  larger  or 
higher  performance  cars,  espede^y  If 
they  also  do  not  have  sufBdent  smaller 
or  lower-performance  cars  that  can  be 
averaged  into  the  same  fleet  Other 
manufacturers,  induding  a  number  of 
major  importers,  are,  as  a  practical 
matter,  not  required  to  take  any  actions 
to  imiHove  fuel  economy  or  change 
produd  offerings.  Moreover,  these  other 
manufacturers  can  produce  smaller  and 
mid-size  cars  diat  compete  against  those 
of  the  fuU-line  manufacturers,  without 
concern  as  to  how  much  fuel  economy 
technology  is  inoorporated  in  the  cars. 
This  results  in  a  po^mtial  cost 
advantage  for  diese  mannlacturera — and 
a  competitive  disadvantage  for  the 
companies  that  also  procface  larger  cars. 
This  overall  issue  is  one  oi  the  reasons 
NHTSA  has  recomsMnded  repeal  of  the 
CAFE  program.  Unfcwtuiiately.  the  Act 
does  not  permit  the  agency  to  set  the 
standard  based  on  the  discriminatory 
impact  oa  a  small  portion  of  die  market 
even  though  the  agency  is  keenly  aware 
of  the  pradical  inoblems  it  presents  to 
many  mamifadurers. 

Cleeiiy.  NtfTSA's  decade  of 
consistent  interpretation  of  the  statntory 
scheme  cannot  be  abandoned  without 
good  cause,  and  the  agency  is  not 
persuaded  that  Mercedes'  petition 
demonstrates  diat  die  agency's 
consistent  interpietatioBS  are  erroneous. 
While  the  agency  appreciates  the 
frustratioB  ^  the  limited-line 
manufacturers  wdiich  beHeve  that  they 
have  adneved  dieir  own  individual 
maximum  feasible  levels  of  fuel 
economy  end  still  fad  short  of  die  CAFE 
standard,  it  notes  ^t  die  maimfiBCturws 
are  pursuiBg  an  sdministmtive  sotntitm 
to  a  legislative  problem.  These 
manufacturers  really  are  attsghig  diet 
they  can  never  meet  the  statutorily  set 
standaid  (rf27.5  mpg.  due  to  the  market 
segment  in  wldch  dwy  compete.  This, 
however,  is  inhsient  in  a  statutory 
scheme  in  vdiicfa  sinria  stMidards  must 
be  set  en  die  basis  of  the  entire  industry, 
but  met  by  individual  manufacturers.  In 
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this  case,  the  appropriate  solution  to  the 
dilemma  faced  by  these  manufacturers 
can  be  obtained  only  from  Congress,  not 
fromNHTSA. 

NHTSA  believes  that  the  approach 
regarding  "industry-wide" 
considerations  used  in  its 
determinations  of  "maximum  feasible" 
also  is  appropriate  in  its  determination 
of  reasonable  efforts.  Accordingly,  the 
agency  believes  that  it  is  inappropriate 
to  base  a  determination  of  reasonable 
efforts  or  maximum  feasible  level  solely 
on  any  maiicet  segment  which  does  not 
represent  a  substantial  share  of  the 
industry.  For  this  reason,  in  today's 
analyses,  die  agency  principally 
considered  the  efforts  of  Ford  and  GM. 
sine*  either  of  their  sales  represents  a 
substantial  share  of  the  maricet 

VI.  RaMmaUe  Efforts  Analysb 

A  key  issue  in  deciding  whether  to 
exercise  its  discretion  to  amend  the 
statutorily  set  CAFE  standard  for 
passenger  automobiles  of  27.5  mpg  is  a 
determination  by  the  agency  that 
manofactorers  have  made  reasonable 
efforts  to  meet  the  standard  The  agency 
has  explained  its  reasonable  efforts 
analjrsis  in  several  previous  documents, 
incfaiding  the  mlemakiogs  lowering  the 
MY  1986  and  MYs  1987-1968  passenger 
automobile  CAFE  standards  and  the 
document  denying  the  petitions  by 
Mercedes  and  GM  to  amend  the  MY 
1964  and  1685  passenger  automobile 
CAFE  standards.  (For  MY  1966.  see  50 
FR  40628,  October  4. 1965:  for  MYs  1987- 
1986.  see  51  FR  35584.  October  6. 1986; 
for  the  petition  denial  for  MYs  1984- 
1965.  see  53  FR  15241.  April  28, 1988.) 
Because  this  detenninaticm  is  critical  to 
tiie  agency's  decision  whether  or  not  to 
amend  the  CAFE  standards  for  MYs 
1960  and  1990,  tiie  agency  repeats  its 
rationale  below. 

The  agency  sees  the  determination  of 
reasonable  efforts  as  a  necessary  step  to 
amending  a  given  year's  CAFE  standard. 
Since  Tide  V  imposed  a  long-term 
obligation  on  manufacturers  to  achieve 
a  27.5  mpg  fuel  economy  level,  the 
agency  could  not  properiy  exercise  its 
limited  statutory  disoetion  to  amend  the 
standard  if  the  current  inability  to  meet 
the  standard  resulted  simply  from 
manufacturers  previously  declining  to 
take  steps  needed  to  improve  their 
average  fuel  economy  as  required  by  the 
Act  Therefore,  the  agency  must 
evaluate  the  manufacturers'  past  efforts 
to  achieve  higher  levels  of  fuel  economy, 
as  well  as  their  current  capabilities. 

The  agency's  evaluation  of  the 
reasonableness  of  manufacturer  efforts 
is  not  only  a  prudent  but  also  a 
necessary  step.  To  reduce  a  standard 
notwithstanding  the  absence  of 


reasonable  efforts  would  be  an  abuse  of 
discretion  i.e.,  beyond  the  agency's 
limited  administrative  authority  under 
the  Act  In  its  recentiy-issued  opinion 
upholding  NHTSA's  reduction  of  the  MY 
1986  CAFE  standard  for  passenger 
automobiles  and  citing  approvingly  the 
"reasonable  efforts"  test,  the  Court  of 
Appeals  for  the  D.C.  Circuit  said  that 
"(l)owering  the  standard  whenever  the 
larger  manufacturers  assert  current 
inability  to  meet  that  standard  would, 
without  doubt  completely  vitiate  the 
statutory  scheme."  Public  Citizen  v. 
National  Highway  Traffic  Safety 
Administration,  648  F.  2d  256,  284 
(D.C.CIR.  1988). 

In  reviewing  the  current  requests  to 
lower  the  standard,  the  agency  needs  to 
analyze  the  statements  and  actions  of 
the  manufactures  particulariy  carefuUy, 
in  view  of  the  amount  of  time  which  has 
passed  since  the  events  whJdi  led  to  the 
reduction  of  tiie  MYs  1986-88  CAFE 
standards  for  passenger  automobiles 
(i.e.,  the  unexpected  decline  in  gasoline 
prices  during  die  early  19e0's,  leading  to 
increased  craisumer  demand  for  larger, 
more  powoful.  less  fuel-efficient 
vehiclies).  The  significance  of  the 
increasing  length  of  this  interval  of  time 
was  noted  in  Cent^  for  Auto  Safety,  et 
al.  V.  Thomas,  a  recent  case  considered 
by  the  full  D.C  Circuit  Court  sitting  en 
banc  concerning  EPA's  adjustments  to 
the  formula  for  computing 
manufacturers'  actual  CAFE  levels.  In 
that  case,  one-half  of  the  evenly-split 
court  observed:  "Whatever  the  barriers 
to  changing  MY  1987  and  1988  vehicles 
as  of  August  20, 1965.  it  is  uncontested 
tiiat  MY  1990  and  MY  1991,  die  auto 
manufacturers  could  have  redesigned 
their  vehicle  offering  to  enhance  fuel 
economy."  847  F.  2d  843.  858  (D.C.Cir. 
1988)  (per  curiam). 

In  evaluating  the  manufacturers'  past 
efforts  to  achieve  compliance  «vith  a 
standard  of  27.5  mpg  consistent  with 
section  S02(e)  of  the  Cost  Savings  Act 
and  as  noted  in  the  two  previous 
rulemakings  lowering  the  27.5  mpg 
standard,  the  agency  does  not  consider 
it  appropriate  to  judge  each  and  every 
manufacturer  product  action  by  20-20 
hindsight.  Instead,  the  agency  reviews 
the  manufacturers'  fuel  economy  efforts 
in  light  of  "the  information  available  to 
manufacturers  at  the  time  product 
decisions  were  being  made." 

For  MY  1986,  and  again  for  MYs  1987- 
88,  the  agency  determined  that  GM  and 
Ford  had  plans  adequate  to  meet  the 
27.5  mpg  standard,  but  that  these  plans 
were  overtaken  by  unforeseen  events  in 
the  early  1980's.  The  agency  identified  a 
number  of  factors  which  led  to  lower 
than  expected  CAFE  levels,  including 
the  dropping  price  of  gasoline  and  a 


related  increase  in  expected  consumer 
demand  for  larger  and  more  powerful 
cars.  The  agency  concluded  that  the 
manufacturers  did  not  have  time  to 
offset  the  impact  of  these  unexpected 
events  by  developing  and  implementing 
supplementary  or  alternate  plans  for 
meeting  the  CAFE  standard  of  27.5  mpg 
for  MYs  1986-88. 

The  agency  also  noted  in  both  the  MY 
1986  rulemaking  and  die  MYs  1987-88 
decision  that  Title  V  contemplates  that 
manufacturers  would  have  to  adopt 
intensified  and/or  supplementary 
methods  of  compliance  in  the  event  that 
previous  plans  were  unsuccessful.  The 
fact  that  adequate  plans  had  been 
overtaken  by  unforeseen  events  in  the 
early  1980's  was  only  a  temporary 
justification  for  not  achieving  the  long- 
term  27.5  mpg  CAFE  goal  set  by 
Congress.  The  agency  noted  in  these 
previous  determinations  that  in  view  of 
the  statutory  program  of  mandatory 
maximum  feasible  standards: 

Manufacturers  had  an  obligation  to  take 
whatever  steps  were  necessary  consistent 
with  the  factors  of  section  S02(e).  (My  1086 
final  rule.  SO  FR  40S28) 

On  the  other  hand,  as  it  becomes  apparent 
that  additional  application  of  technology, 
such  as  furtlier  penetratloo  of  front-wheel 
drive  or  additional  use  of  material 
sulMtitntion,  is  necessary  to  meet  CAFE 
standards,  manufacturers  must  initiate  efforts 
to  redesign  and  replace  their  older  cars  as 
necessary  to  meet  such  standards.  (51  FR 
35594,  35611) 

The  agency  also  emphasized  that  while 
changes  in  product  plans  which  may,  as  an 
unintended  effect,  reduce  CAFE,  are 
consistent  with  the  statutory  criteria  to  the 
extent  that  they  reflect  changes  in  what  is 
economically  practicable,  manufacturers 
recognizing  the  consequences  of  such 
changes  must  then  pursue  additional  means, 
consistent  with  the  factors  of  section  502(e), 
to  meet  the  standards.  (MY  1987-88 
rulemaking,  referring  to  and  affirming  the 
analysis  in  the  MY  1986  rulemaking,  51  FR 
35594,  35600) 

Given  the  passage  of  time  since  those 
unforeseen  events  in  the  early  1980's, 
coupled  with  the  agency's 
understanding  of  traditional  auto 
industry  leadHmes  to  introduce  new 
technologies  or  new  vehicles,  the  agency 
could  not  reasonably  base  an  exercise 
of  its  discretion  to  amend  the  MY  1989- 
90  standards  on  the  same  set  of  facts 
that  supported  the  reduction  of  the  MY 
1986-88  standards.  The  agency  will  need 
to  know  whether,  and  to  what  extent, 
the  industry  as  a  whole  made  new 
reasonable  plans  to  comply  with  the  27.5 
mpg  standard  after  the  unanticipated 
events  of  the  early  1980's  derailed  the 
previous  plans. 

To  help  if  assess  the  reasonableness 
of  manufacturer  efforts,  the  agency 
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published  a  fuel  economy  questionnaire 
in  the  Federal  Register  (March  16, 1988, 
53  FR  8668)  and  mailed  copies  of  the 
questionnaire  to  nine  manufacturers, 
both  domestic  and  import.  NHTSA 
subsequently  sent  follow-up  questions 
to  six  manufacturers.  The  questions 
asked  for,  among  other  items,  specific 
explanations  of  what  events  had 
occurred  or  circumstances  had  changed 
to  create  a  compliance  problem  now. 
The  agency  asked  manufacturers  to 
provide  a  description  of  specific  actions 
taken  to  achieve  27.5  mpg  in  MY  1989 
and  beyond,  the  impact  of  those  actions, 
and  why  the  original  assessment  of 
these  actions  is  no  longer  valid. 

The  initial  responses  did  not  provide 
su^icient  information  for  NHTSA  to 
attempt  to  assess  the  reasonableness  of 
manufacturer  compUance  efforts. 
However,  in  early  August,  GM  (which 
constitutes  a  substantial  share  of  the 
industry]  provided  a  considerable 
amount  of  additional  information  and 
arguments  on  this  issue,  the  public 
version  of  which  is  in  the  docket  of  this 
proceeding.  The  agency  has  not 
completed  its  analysis  of  the  new  GM 
materials.  However,  NHTSA  has 
concluded  that  GM  provided  sufficient 
information  for  the  agency  to  go  forward 
with  rulemaking,  including  seeking 
public  comment  on  GM's  arguments.  As 
indicated  above,  for  purposes  of  a 
possible  final  rule,  the  agency  will 
complete  its  analysis  of  GM's 
submissions,  both  as  to  whether  they 
are  sufficient  for  the  agency  to  make  a 
determination  concerning  the 
reasonableness  of  that  company's 
efforts  and,  if  so,  whether  GM  in  fact 
made  reasonable  compliance  efforts 
tmder  the  statute.  Of  course,  all  other 
submissions  and  argimients  received 
during  the  comment  period  will  be 
analyzed  as  well. 

GM's  arguments  can  be  summarized 
as  follows.  That  company  states  that  at 
all  times  it  has  made  plans  to  comply 
with  the  legislated  27.5  mpg  standard, 
but  those  plans  have  been  overtaken  by 
unforeseen  events  beyond  its  control. 
According  to  GM,  just  as  events  in  the 
early  and  mid-1980's  overwhelmed  its 
expectation  that  it  would  meet  the  27.5 
mpg  standard  in  1986-88,  similar  events, 
including  an  uprecedented  precipitous 
28  percent  drop  in  gasoline  prices  over 
the  1986  model  year  (which  was  in 
addition  to  a  27  percent  drop  in  gasoline 
prices  spread  between  1981  and  1985), 
coupled  with  radical  changes  in  the 
competitive  environment  Aat 
characterized  the  mid-  and  late  1980s, 
have  overtaken  its  plans  for  the  1989-90 
time  frame.  More  specifically,  GM 
argues  the  following: 


1.  GM  consistentiy  planned  for 
compliance  with  the  1969-90  standards. 
Immediately  after  the  28  percent  drop  in 
gasoline  prices  over  the  1988  model 
year,  GM  could  not  forecast  CAFE 
compliance  without  plant  closings  and 
layoffs.  As  prices  stabilized  at  the  lower 
levels,  subsequent  compliance  plarming 
called  for  long-term  compliance  through 
a  continued  aggressive  presence  in  the 
fuel-economy  conscious  segments  in  the 
market  and  introduction  of  more  fuel- 
efficient  and  better  performing 
powertrains.  However,  given  the 
magnitude  of  the  gasoline  price  drop 
and  the  need  to  assure  long-term 
competitiveness  by  responding  to 
anticipated  changes  in  consimier 
expectations,  GM  also  forecast  the  need 
for  some  limited  market-forcing  actions 
to  achieve  compliance  over  the 
intermediate  term,  including  1988  and 
1990. 

2.  CompUance  actions  were 
successfully  implemented.  In  the  1986  to 
1988  period,  GM's  coiQpUance  efforts 
were  rewarded  by  a  continually 
improved  CAFE.  These  efforts  included, 
for  example,  continued  introduction  of 
new  powertrains  like  the  16-valve 
QUAD  IV  and  3800,  and  new  production 
platforms  like  the  Beretta  and  Corsica. 
For  1989,  GM  is  introducing  the  3300 
engine  which  is  expected  to  have  better 
driveability  and  be  more  fuel  efficient 
than  its  3.0L  predecessor.  Additionally. 
GM  has  continued  to  maintain  an 
aggressive  competitive  presence  in  the 
fuel-economy  conscious  segments  of  the 
markets. 

3.  Unexpectedly  high  CAFE  levels 
achieved  by  GM  in  recent  years  result 
from  temporary  or  one-time  aberrations 
and  should  not  be  viewed  as 
representing  a  new  "  base"  or  trend  for 
future  year  performance.  The  success, 
which  exceeded  expectations,  was 
derived  in  part  from  unanticipated  fuel 
economy  performance  on  EPA  tests  that 
cannot  reasonably  be  forecast  to  be 
repeated  in  future  model  years.  Other 
sources  of  aberrations  from  long-term 
expectations  included  an  extented  1988 
model  year  for  the  Beretta  and  Corsica 
which  alone  accounts  for  an  estimated 
0.1  mpg  in  MY  1988  CAFE  performance. 
Also,  beyond  these  aberrations,  there  is 
a  downside  to  GM's  unexpectedly  high 
CAFE.  One  contributing  element  has 
been  a  lower  than  forecast  level  of  sales 
of  midsize,  larger  and  luxury  models 
owing  in  part  to  downsizing  and  small 
engine  programs  that,  in  GM's  view, 
may  have  been  too  agressive  given 
recent  gasoline  prices.  This  has  had  a 
very  real  cost  in  lost  employment  at 
plants  like  Detroit-Hamtramck  that  have 
barely  sufficient  demand  for  one  shift  of 


production  of  E/K  bodies  (e.g.,  Buick 
Riviera).  Looking  to  the  future,  GM 
programs  hope  to  increase  sales  of  these 
vehicles  and  restore  employment  with 
restyling  and  driveability  improvements, 
albeit  while  trying  to  minimize  the  CAFE 
penalty. 

4.  Changing  circumstances  render 
current  1980-00  plans  impracticable.  As 
GM  entered  the  1988  model  year,  it 
began  to  appear  that  previously  forecast 
1980  and  1990  compliance  actions  were 
no  longer  likely  to  be  economically 
practicable  risks,  with  GM  domestic 
U.S.  passenger  car  maricet  share  reduced 
6.1  points  bom  the  1986  model  year.  For 
example,  previously  anticipated 
potential  market  forcing  actions  began 
to  appear  impracticable  with 
imexpected  volume  declines  that  led  to 
the  idling  of  the  Leeds,  Missouri,  ]-car 
assembly  fadUty  and  a  several  month 
layoff  of  the  Framingham, 
Massachusetts,  A-car  assembly 
facility — both  despite  incentive 
programs  and  attractive  1988  pricing  for 
those  vehicles.  Moreover,  the  intensified 
competition  now  expected  from  foreign 
manufacturers  and  other  factors  leaves 
no  room  for  product  compromises 
previously  thought  to  be  acceptable. 

5.  GM  is  pursuing  strategies  for  future 
compUance.  Plans  now  under 
management  review  are  expected  to 
yield  compUance  with  the  27.5  mpg 
standard  in  the  future. 

GM  provided  a  variety  of  supporting 
materials,  including  explanations  of  why 
its  CAFE  projection  declines  from  MY 
1988  to  MY  1980  and  bom  MY  1989  to 
MY  1990,  why  it  achieved  higher  than 
projected  CAFE  levels  for  MY  1986-88, 
and  why  its  MY  1980-00  CAFE 
projections  have  decreased  over  time; 
discussions  of  compensating  actions  to 
improve  1089  CAFE  after  its  July  1986 
projection  that  it  likely  would  be  below 
27.5  mpg,  gasoline  price  effects  on 
CAFE,  tedhnology  improvements  and 
cost  effectiveness,  and  technology 
update;  the  results  of  a  survey  related  to 
consumer  demand  for  performance;  and 
information  about  its  1989  and  later 
model  year  compliance  plan,  including  a 
discussion  of  the  impacts  of  product 
restrictions,  characterized  by  that 
company  as  "one  means  of  assuring 
compliance  at  the  cost  of  jobs,  consumer 
choice  and  national  economic  harm," 
and  its  CAFE  compliance  planning  from 
1986  to  the  present. 

NHTSA  notes  that  Ford  also  provided 
new  information  in  August  1988 
concerning  reasonable  efforts.  However, 
the  information  provided  was 
insufficient  for  the  agency  to  analyze 
whether  that  company  made  reasonable 
efforts  to  achieve  27.5  mpg  in  MYs  1989- 
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ga  In  patticukr.  tke  agency  doet  not 
have  sufficieBt  ialoamlkm  to  analyse 
the  tiHflf  of  wfcas  Fotd  fiiat  ndind 
that  Ma  pcodaet  pl«aa  arifk  BOft  residt  in 
27^  npg  CAFE  and  MriMt  cenpensating 
acttou  tkat  oenipaajr  iaMated  or 
coBsidered  at  and  since  that  time  to 
improve  ttaCAfS.  Dependiag  «D  the 
comaeala  tbat  Fofd  may  iobiDit  in 
response  t»  this  notioe,  the  agency  aoay. 
of  ooMiaa.  be  aUe  to  maka  such  a 
detenaiuittoa  fiar  paipoaes  of  a  possible 
final  rule. 

In  aa  aaflier  sabmiasion.  Ford 
indteatod  that  ka  ooB^pluMice  wtdi  the 
statale  weidd  he  adaeved  by  using 
credits  earned  by  tnfwwding  dw 
standard  In  other  yens.  NHTSA  notes 
that  //that  coapany  dedded  m>t  to 
make  efibrto  toacfe^eved  27.5  mpg  in 
MYs  19g»«)  in  Ui^t  of  credits  btnn 
other  yean,  atich  a  dactsioii  would  be 
perfectly  acceptable  ander  the  statute. 
However,  H  a  ataafaCachmr  diooses.  in 
light  of  the  Beidbilily«fibnd  by  ftte 
credit  pmiaiowk  net  to  make  di9 
reasnnahk  afibvts  aaoesaary  to  adueve 
the  Igael  of  a  standard  far  a  partigriar 
modal  ymt,  H  would  be  deariy 
inconsistaal  unth  the  statutory  sdieme 
for  the  agenqr  to  then  exercise  its 
discretion  to  lower  the  standard  solely 
on  the  basis  of  dut  manidactorer's 
inabili^  to  nwet  the  standard. 

In  analyxing  whether  manuiactiira^ 
made  reasonable  efforts,  the  agency  is 
attnnptiqg  to  answer  the  questions 
which  feUow.  NHTSA  notes  that 
mannfactiHflrs  have  already  provided 
infonuiion  releveat  to  some  of  the 
questiooa, »»  well  as  to  some  of  the 
questions  mimk  appear  later  in  this 
notice.  The  agency  is  continuing  to 
analyze  thoae  manufacturer 
BubsMsaions.  Copies  of  the  manufacturer 
submissions  are  in  the  poUic  dodcet 
(Docket  FE-eg-Ol.  Notice  t  or  Docket 
PRM-4^).  (Infonnation  subjed  to  a 
daim  of  confidentiality  is  not  induded 
in  the  docket  versions.)  NHTSA  invites 
interested  persons  to  submit  any 
infonnation  which  wo«dd  aid  tlw  agency 
in  answering  thoae  questions,  and 
encourages  manufacturers  to  expand  on 
prior  sabmisaioaa  if  doing  so  would 
more  fully  address  the  issues  raised  in 
this  notice. 

1.  In  considering  a  poasible  reduction 
in  the  MYs  IMS-W  stondards.  how 
should  the  agency  evaluate  the 
sufficiency  of  manufacturer  efforts  to 
meet  dn  standard?  If  manufacturer 
plans  are  found  to  have  been 
reasonabie,  what  additional  actions 
should  be  expected  of  thenu  once 
compliance  diffirwltias  are  evidentT 
Should  the  agency  consider  a  second 
round  of  investments  or  product 


decisions  to  be  "eoooomicaily 
practjcabte"  or  other  wise  ooinpeHBd  by 
the  stalnto  within  the  tuneframe  in 
question? 

2.  NHT5A  requeats  kifonaation  and 
comBsents  oonoeming  dw  plans 
deveioped'by  nmirfaetarera  to  achieve 
27  J  aipg  fer  MT198»-80  i^lsr  die 
unexpected  gasoUne  price  reductions  of 
the  anily  to  nid-1986rs.  particulariy  that 
of  IMS. 

3.  Afl  foH-Hne  manufautorers 
projected  exceeding  Z7.S  mpg  for  MY 
1989-80  as  recently  as  Octo^  19SS.  The 
agency  seeks  Information  about  what 
changed  rince  those  projections  were 
made,  lea^Bag  to  lower  jHtijections  for 
MYsl98»-«L 

4.  For  manufacturen  which  once 
expected  to  achieve  or  exceed  27.5  n^ig 
in  MYs  1980-00  b^  no  k>nger  projed 
doing  so,  die  agency  requests  detailed 
information  concerning  the  timing  of 
when  a  possible  shortfall  was  first 
recognizecL  Ihe  reasons  for  die  shortfall 
as  compared. with  the  earlier 
proiectiads,  and  what  compensating 
actions  ware  implemented,  formulated, 
and/or  considered  since  that  time  to 
improve  CAFE.  What  happened  to  any 
such  plana  in  die  intervening  time?  If 
plans  were  foanulated  but  not 
implemented,  why  not? 

5.  How  is  leadtime  relevant  to 
evaluating  the  sufficiency  of 
manufacturer  efforts  to  meet  die 
standard?  lAlTSA  notes  that  if  a 
manufacturer  recognized  a  possible 
shortfall  in  mid-1986  for  MYs  1989-00. 
there  would  have  been  more  than  turo 
years  of  leadtime  for  MY  1969  cars  and 
mora  than  three  years  of  leadtime  for 
MY  1990  cars.  Was  Uiis  sufficient 
leadtime  to  improve  CAFE  by  additional 
technological  improvements  for  MY  1980 
and/or  MY  1000?  In  addressing  this 
issue,  please  discuss  the  leadtimes  for 
making  various  technological  changes, 
both  for  existing  cars  and  as  part  of  new 
car  designs.  NHTSA  notes  with  resped 
to  this  issue  diat  an  August  15. 1988 
Automotive  News  article  reported  that 
CM  "says  it  has  found  a  new  way  of 
developing  products  in  as  little  as  three 
years  instead  of  the  usual  five  years 
fit>m  first  design  rendering  to  }ob  One." 
Could  a  manufacturer  have  designed  an 
all-new  oar.  as  of  raid-ioee,  for  MY  1900? 
If  diera  were  saffident  leadtime  for  MY 
1989  and/or  MY  1900  to  make  additional 
fuel-economy-enhandng  technological 
improvements  (tvhether  for  **«***"g  cars 
or  as  part  of  new  car  deai^u)  and  yet 
those  changes  were  not  made,  how 
should  die  agency  assess  the 
reaaonableness  of  not  making  such 
changes? 


a.  bi  conqMuing  tin  largest  domestic 
mansifBctancii.  the  agency  notes  that 
Ford's  CAFB  is  GwrsBtly  below  duit  of . 
CM.  Far  hfY  ttn.  Ford  projects  CAFE 
of  26.4  mpg.  nUla  GMpwiets  27.6  mpg. 
What  aoooaarta  far  this  difference?  The 
agency  aaaks  oommtnta  on  tiie 
significaacn.  if  any,  of  this  difference,  as 
well  as  infasmatian  to  help  the  agency 
understand  the  raaaona  far  die 
differeaca. 

7.  Fold's  CAFB  has  remained 
relativriy  flat  far  several  model  years 
and  is  pro|ecled  to  continue  to  do  so. 
What  relevanoa,  tf  any.  does  this  have  in 
analyzing  whether  Fmd  made 
reasonable  aOoits  to  achieve  27.5  mpg 
for  MY  19K-«0? 

8.  GM's  MY  1988  MM-Modd  Year 
Report  profects  a  CAPS  level  of  27.6 
mpg.  Why  is  GM's  CAFE  projected  to 
decline  in  MYs  198e-«a7  What 
relevance,  if  any,  does  diis  have  in 
analyzing  whether  CM  made  reas€}nal>le 
efforts  to  adriieve  Z7.5  mpg  CAFE  in  MYs 
1989-00? 

VH.  Elamanta  af  Setting  a  Standard 

The  CAFE  statoto  requires  that  the 
agency  set  a  standard  at  die  "maxiinum 
feasAde  leret",  which  consists  of  four 
factors:  Eceoonic  practicability, 
technological  feasibility,  the  need  of  the 
Nation  to  conserve  energy,  and  the 
effect  of  odier  Federal  standards.  The 
agency  has  explained  md  weired 
these  factors  eadi  time  it  has  adopted  or 
amended  a  CAFE  standatd. 

A.  Need  of  the  Nation  To  Conserve 
Energy 

Since  1875,  when  die  Energy  Policy 
and  Conservation  Ad  was  passed,  this 
nation's  energy  situation  has  changed 
significaatiy.  Od  markets  were 
deregidated  in  1061,  permitting 
consumers  to  make  choices  in  response 
to  maikct  signals  and  allowing  the 
market  to  adjust  quickly  to  changing 
conditionB.  lln  U.S.  Strategic  Petroleum 
Reserve  (SK)  was  buUl  to  ensure  a 
supply  of  oil  durtog  any  major  supply 
disruption.  In  June  lOea  die  Sm 
contained  550  million  barrels  of  dl, 
stored  principally  in  ander^xnuid 
caverns,  that  oonld  be  pumped  beck  to 
the  surface  if  needed. 

1.  Petroleum  Imports  and  Prices 

The  United  States  iaqxirted  15  percent 
of  its  od  needs  to  19S5.  The  impart  diare 
had  reached  36.8  percent  by  1975,  and 
peaked  at  4&4  percent  to  1977.  at  a  cost 
of  $71  billion  (stated  to  1986  doUars). 
While  die  import  shars  of  total 
petrolaon  supply  dadtoed  after  that 
year,  the  oostoootinned  to  rise  to  a  1980 
peak  levd  of  $88  billion  (1986  dollars). 
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By  1985,  the  import  share  had  declined 
to  2&7  percent  at  a  cost  of  $52  billion 
(1986  dollars).  In  addition,  imports  from 
OPEC  sources  declined  through  1985, 
from  a  high  of  6^  MMB/D  and  70.3 
percent  of  all  imports  in  1977  to  1.8 
MMB/D  barrels  per  day  and  36.2 
percent  of  imports  in  1985. 

Since  1985.  the  import  share  of 
petroleum  supply  has  been  increasing. 
Between  1965  and  1986,  net  imports  rose 
from  28.7  percent  of  the  U3.  petroleiun 
su]^  to  344)  percent  In  1887  that  figure 
was  37.1  percent,  and  for  the  first  six 
months  of  1968.  net  imports  accounted 
for  3&1  percent  of  total  supply.  Due  to 
sharply  lower  petroleiun  prices, 
however,  the  value  of  imports  declined 
from  1985  to  1987.  from  $52  billion  to  $43 
billion  (1986  dollars). 

Imports  from  OPEC  sources  have  also 
increased.  Between  1985  and  1986. 
imports  bom  OPEC  rose  bom  36.2 
percent  of  all  imports  to  45.6  percent.  In 
1987  that  figure  was  46.8  percent,  and  for 
the  first  five  months  of  1988.  imports 
from  OPEC  accounted  for  4AA  percent  of 
all  imports. 

2.  Continued  Need  for  Progress 

Despite  the  progress  which  has  been 
made,  both  within  and  outside  the 
transportation  sectors  of  the  economy, 
the  current  energy  situation  and 
emerging  trends  point  to  die  continued 
importance  of  oil  conservation.  Oil 
continues  to  account  for  well  over  40 
percent  of  U.S.  energy  use,  and  97 
percent  of  the  energy  consumed  in  the 
transportation  sector.  While  the  U.S.  is 
the  second-largest  oil  producer,  it 
contains  only  foiu*  percent  of  the  world's 
proved  oil  reserves.  Moreover,  proved 
reserves  have  declined  frt>m  a  peak  of 
39.0  billion  barrels  in  1970  to  26.9  billion 
barrels  in  1986. 

According  to  1987  Energy  Information 
Administration  (EIA)  projections, 
domestic  production  is  expected  to 
decline  from  10.0  MMB/D  in  1987  to 
between  a3.  and  9.3  MMB/D  in  1995  and 
between  7.9  and  9.1  MMB/D  in  2000. 
depending  on  the  price  of  oil.  (Data 
available  for  the  first  six  months  of  1988 
indicate  domestic  production  at  9.94 
MMB/D.)  Net  imports  are  projected  to 
increase  bom  5.9  MMB/D  in  1987  to 
between  7.4  and  10.5  MMB/D  in  1995 
and  between  7.6  and  11.7  MMB/D  in 
2000.  Thus,  as  a  percentage  of  total  U.S. 
petroleum  use,  EIA  ex]>ects  imports  to 
rise  bom  a  1987  level  of  37  percent  to 
between  44  and  56  percent  of  total 
supply  in  1995  and  between  46  and  60 
percent  in  2000.  NHTSA  notes,  however, 
that  future  projections  about  petroleum 
imports  are  subject  to  great  uncertainty. 
For  example,  the  ELA's  1977  Annual 
Report  to  Congress  projected  that  net  oil 


imports  by  the  U.S.  would,  in  the 
"reference  case",  reach  11  MMB/D  by 
1985.  Net  imports  in  1986  actually  were 
6.4  MMB/D.  less  dian  half  the  level 
predicted  in  1977. 

The  level  of  oil  imports  remains  an 
issue  for  the  nation  as  a  whole.  In  1987. 
the  U.S.  imported  $411.3  billion  worth  of 
goods  and  exported  $257.6  billion, 
resulting  in  a  deficit  of  $153.7  billion.  To 
the  extent  that  oil  imports  ranain  steady 
or  decrease,  instead  of  increasing,  there 
is  a  positive  effect  on  the  oatkm's 
balance  of  trade  problem. 

In  Mardi  1987,  the  Departmmt  of 
Energy  submitted  a  report  to  the 
President  entitled  "Energy  Security". 
NHTSA  beheves  that  the  following 
quotation  bom  that  report  represents  a 
useful  summary  of  the  cturent  energy 
situation  and  national  securit]r: 

Although  dependence  on  insecure  oil 
BuppUes  is  *  *  *  projected  to  grow,  energy 
security  depends  in  part  on  the  abiUty  of 
importing  nations  to  respond  to  oil  supply 
disraptions;  and  this  is  improving.  The 
decontrol  of  oil  prices  in  the  United  States,  as 
well  as  similar  moves  in  otlier  countries,  Itas 
made  economies  more  adaptable  to  dumglng 
situations.  Furtliennore,  the  large  strategic  oil 
reserves  that  have  been  estabUshed  in  the 
United  States  (and  to  a  lesser  extent  in  other 
major.«il-lmpOTting  nations]  will  make  it 
possible  to  recpoi^  far  more  effectively  to 
any  future  disruptions  than  has  been  the  case 
In  the  past 

The  current  worid  energy  situation  and  the 
outlook  for  the  future  include  both 
opportunities  and  rislu.  The  oil  price  drop  of 
1986  showed  how  consumers  can  be  helped 
by  a  more  competitive  oil  market.  If  adequate 
supplies  of  oil  and  other  energy  resources 
continue  to  be  available  at  reasonable  prices, 
this  will  provide  a  boost  to  the  worid 
economy.  At  the  same  time,  the  projected 
increase  in  reUance  on  relatively  few  oil 
suppliers  implies  certain  rislcs  for  the  United 
States  and  the  free  world.  These  risks  can  be 
summarized  as  follows:  If  a  small  group  of 
leading  oil  producers  can  dominate  the 
world's  energy  maricets,  this  could  result  in 
artificially  high  prices  (or  just  sharp  iqiward 
and  downward  price  swings),  which  would 
necessitate  difficult  economic  adjustments 
and  cause  hardships  to  all  consumers. 

Revolutions,  regional  wars,  or  aggression 
from  outside  powers  could  disrupt  a  large 
volume  of  oil  supplies  from  the  Persian  Gulf, 
Inflicting  severe  damage  on  the  economies  of 
the  United  States  and  allied  nations.  Oil  price 
increases  precipitated  by  the  1978-79  Iranian 
revolution  contributed  to  the  largest 
economic  recession  since  the  1930's.  Similar 
or  larger  events  in  the  future  could  have  far- 
reaching  economic,  geopolitical,  or  even 
military  implications. 

B.  Effect  of  Other  Federal  Standards 

In  determining  the  maximum  feasible 
fuel  economy  level,  the  agency  must 
take  into  consideration  the  potential 
effects  of  other  Federal  standards.  The 
following  section  discusses  other 


government  regulations — both  in 
process  and  recently  completed — that 
may  have  an  impact  on  fuel  economy 
capability. 

1.  NHTSA  Standards 

Several  relatively  recent  changes  in 
Federal  safety  and  damageability 
requirements  could  have  an  effect  on 
CAFE.  These  include  a  May  1982 
amendment  to  the  Part  581  Bumper 
Standard  reducing  the  standard's  impact 
protection  requirements  and  thereby 
permitting  weight  savings;  an 
amendment  to  the  agency's  Hghting 
standard,  which  permits  greater 
aerodynamic  e^iciency;  and 
implementation  of  automatic  restraint 
requirements. 

"The  bumper  standard  was  amended 
for  1983  and  later  model  years  to 
provide  for  a  2Vi  mph  impact  test  speed 
(compared  to  an  earlier  5  mph  impact 
test  speed).  The  regulatory  analysis 
accompanying  this  rule  noted  thJat 
manufactiu«rs  could  realize  a  weight 
savings  of  bom  16  to  33  pounds.  This 
could  produce  a  gain  in  fleet  average 
CAFE  capability  of  0.2  mph  to  0.5  mph. 
In  the  past  however,  the  agency  has  not 
factored  in  any  CAFE  advantage, 
because  manufacturers  have  indicated 
that  they  continue  to  comply,  on  a 
voluntary  basis,  with  the  5  mph 
standard.  Ilie  agency  endorses  the 
voluntary  use  of  5  mph  bumper  systems. 

The  agency  modified  its  Federal 
Motor  Vehicle  Safety  Standard  108, 
Lamps,  Reflective  Devices,  and 
Associated  Equipment  to  permit  the  use 
of  replaceable  light  source  headlamps, 
smaller  sealed  beam  headlamps,  and 
lower  headlamp  mounting  height.  The 
PRIA  concludes  that  the  ability  to 
redesign  headlamps  in  this  way  could 
result  in  a  2  to  3  percent  improvement  in 
aerodynamic  drag.  This  in  tiun  could 
produce  a  0.4  to  0.9  percent 
improvement  in  fuel  economy.  For  a  27.5 
mpg  fleet  this  would  equate  to  a  0.11 
mpg  to  0.25  mpg  improvement  in  CAFE  if 
all  vehicles  in  diet  fleet  employed  the 
new  lamp  designs.  Both  Ford  and  CM 
are  making  extensive  use  of  this  new 
flexibility. 

However,  CM  also  notes  in  its  August 
1988  docket  submission  that  composite 
headlamps  have  been  partially 
responsible  for  its  "C"  and  "H"  carlines 
moving  into  a  higher  EPA  test  weight 
category,  producing  a  negative  CAFE 
effect  "The  agency  seeks  specific  data 
concerning  any  negative  impact 
manufacturers  believe  using  this  design 
flexibility  has  on  CAFE  levels. 

A  July  1984  amendment  to  Federal 
Motor  Vehicle  Safety  Standard  208, 
Occupant  Crash  Protection,  specified 
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the.phaae-te  iC  ■■inwuiHc  pratBcttaa 
reqoiiaaMali  bogiiakig  !■  andal  yeir 
1S87.  wttkttpanntpiniHiisbirMT 
1989  and  100  percent  imphanantrt—  by 
MY  1900.  The  agen^  hn  devekq^ad  iU 
own  estimate  oi  the  average  incremental 
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Aa  noted  te  te  ntlA.  ttw  agopcir'a 
cuiteotbeitaallBataBaf  ^rpfoal  ayataiu 
incremental  frtBaiywri^ite  over 
manual  hate  aaeaa  fdbwK  ftaotaeat 
aiiba^  apiandaatalf  21  poandK  nan* 
motoriMd.aBtaM(Uc  bdts, 
approxiraatdj  11  r*""***"!  ■nl  maCoriiad 
automatic  bate,  appnuteBtely  IS 
pounds.  NpMfcwfUar  Ford  drimed 
during  the  Staadard  200  mlrwaktng  a 
speci&  «ai^  yaaaltf  aasodated  wltb 
these  208  requirements.  Both  aUtad. 
howswa^  Ihat  Ikate  wadd  be  weight 
increases,  anddeiMadins  om  §m  SBooess 
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pressum  (aptioas  packages),  that  it  is 
not  unlikaljr  that  cntain  vehicles 
equipped  with  aatnantic  restraints 
could  taaalt  ia  tin  vdiide  bemg  placed 
in  the  aext  Ugjhar  test  weight  daas.  This 
would  have  a  aegative  effect  <m  fuel 
economjr.  Ibe  agency  seeks  specific 
infcmnatiaa  from  manutacturerB  to  the 
extent  the  infannation  denainstrates 
specific  net  wei^  effects  of  this 
standard. 

On  January  27, 1908^  the  agency 
pubbshed  a  prqaosed  rde  (l»  FR  2239) 
to  upgrade  its  test  pracedores  and 
perfoimaaca  requiremeats  for  side 
impact  protacttoa  for  paaseager  ears. 
T!»  agncy  is  focBsing  on  two  ways  of 
impiaving  Ibe  dde  iaiiWM  I  perform  amy 
of  paaaeagcrcaia:  Adding  padding  on 
the  daor  and  Jaeraased  stractnrs  to 
reduce  inkuaion.  SpadBc  nfcight 
penaUea  are  aot  known  yat,  and  will 
depend  at  sadi  facton  as  final 
perfonaance  leqdrementa,  dmaen 
countermeasure.  ud  baseline  vehicle 
pettanaaace.  The  agency  has  not 
considered  any  negative  effect  of  Otis 
proposed  staadard  on  CAFE 
perfonaance,  since  any  find  rule  on  this 
subject  wookl  not  apply  to  the  model 
years  aader  coasidCTatian  in  this 
rulemaking. 

Ob  fnae  IB,  1987,  die  agency 
published  an  advance  notice  of 
proposed  mipiaakii^  (52  FK  22818) 
reqaesting  coauasnts  on  Ibe  possible 
requinment  to  tasiafl  lap/ahoulder  belts 
in  rear  sealiag  pasMons  of  passenger 
cars,  araltip«pQae  vehicles  and  small 
buses.  The  agsacy  anticipates  that  any 
addltioad  anright  peaaky  for  dds 
requirement  arndd  beaiiniDMl,  with  the 
current  eatimata  oIOjB  pounds  for  each 
outboard  aeat  aad  24  pooods  for  the 
center  seat.  The  agaacy  has  not 


The  ageacgr  la  not  awara  of  any  Haas 
on  the  part  of  tfaa  tedroBaMBtd 
Pretedtoa  AgMKy  4a  ] 
regdalioaadahailfaa 
discussifNL  AoBardlngl^  aa  fad 
economy  pennkies/ 
regulatioas  haiia  T 

3.  Emissions  Standards    - 

EPA  has  not  aaaoaacad  any  plans  to 
modify  Its  ciinent  exhaust  emisdoo 
contrd  laquiiements  fat  hydrocarbons, 
carbon  monoxide  and  oxides  of 
nitrogen,  Tha«foie.  the  agency  has  not 
considered  apy  fittflier  Impacts  on  fud 
economy  bam  cootrd  of  uwae 
pollutanta.  As  dinaased  ia  the  PRIA.  the 
agency  has  aaalyaed  pnvknsly  the 
e&scts  vi  tfw  carreat  reqairvments  on 
fueleconoB^. 

^so  discwBsed  hi  ttteTfOA  is  EPA's 
ti^tening  control  of  particmate  matter 
that  became  effective  in  MY  1887.  While 
this  requirement  applies  to  all  velucles, 
the  ody  cuoent  praductioa  powerplant 
which  will  have  difficulty  meeting  this 
requirement  is  the  diesel  engine.  EPA 
has  iadicatod  that  there  is  a  1  to  2 
percent  fuel  eoonony  penalty  for  diesd 
powered  vdiicles  whidi  lequiie  a 
particdate  trap  to  comply  with  the 
standard;  however,  the  agency  believes 
that  only  a  very  small  fraction  of  the 
diesel  vehidas  (those  with  larger 
displacenuBt  ^igines)  will  ;?<ied  traps 
for  compUaoce. 

Ia  }dy  1987  EPA  issued  a  i»oposed 
rule  OB  the  an-board  contrd  of  refnding 
emissions.  Die  proposd  would  Umit 
gasoline  Taper  endsdons  to  0.10  grams 
of  vapor  pw  gallon  of  dispensed  fuel. 
The  agency  has  not  taken  this  future 
rulemaking  into  its  estimates  of  CAFE 
levels  for  two  reasons.  First,  the  find 
nile,  whca  iasaed.  will  not  take  effect 
until  tan  amid  years  after  that  point, 
which  ia  bayoad  tbe  aodd  years  diat 
are  the  subject  of  ttds  mlemaking.  And 
second,  the  red  wei^d  impact  is  not 
clear.  EPA  estimates  that  ttis  regdation 
wodd  add  about  4-5  pounds  to  a 
vehide,  arhich  could  reduce  dae  average 
Ford  or  CU  fleet  CAFE  by  OSA  mpfl. 
There  is  additiond  concern  that  dus 
requirement  could  affect  compliance 
with  the  exhaust  emissions 
reqaireaants  and  degrade  fad  economy. 
This  may  happea  beoMisa  canister 
purging  amy  oocar  wbea  the  an^ne  is 
least  Idiely  to  be  able  to  condensate  for 
it  Ford  also  daiaw  tliat  the  increase  in 


test  fad  wdatmiy  (RVP)  wffl  increase 
HCandCOwiiisaliias 

Tne  CaHoaiiia  AJr  Resources  Board 
(CARB)  bas  adopteda  new  laqdrement 
whidi  wlB  faqdn  SOpttcant  of  an  KfY 
1980  light  doty  passeagsr  cars  and  90 
percent  oi  MY  Iflao  pasiewgBT  cars  to 
meet  a  O^^m/ml  NOs  Standard.  GM  has 
indicated  that  fliis  raqnlsement  will 
result  in  a  4  to  -5  percent  nogativa  impact 
on  tbe  fud  acenoay  of  approximatdy 
30Q,aa0of  fts  veUdss.  Ford  has  not 
claimed  spesiBc  CAFE  losses  due  to  die 
Califanda  N^  reipifrements.  Half  of  all 
veUdca  cartffied  to  the  Federd  NO, 
standard,  are  aheady  below  the 
CalifomiB  dandard  of  0.4  gm/mi  level 
WhQe  tikey  nay  nat  be  fax  enough  bdow 
to  ensure  compliance,  CARE  bdieves 
that  its  standard  can  be  met  with  bttla 
or  no  deyadattoB  ia  fad  ecowony  using 
refined  emiasinn  coatod  twrfmology 
calibratioaa  and  higher  catalyst 
Inadiwga.  NHTSA  doss  oot  SOS  wdiatever 
small  psadty  there  may  be  while 
maaufactiaers  gala  experience 
certifying  at  this  new  level,  as 
significant  or  long-lasting. 

4.  EPA  Test  Procedure 

The  Environmentd  ftotection  Agency 
publidwd  a  find  nde  on  )dy  1, 1885, 
providing  CAFE  adjustaents  to 
compeasate  for  ^  eHecta  of  past  ted 
procedure  changes  (See  50  FR  27172). 
The  final  rde  adopted  a  fommla 
approach  lor  calcdatfag  CAFE 
adjuatinenla.  The  amndhctarer 
projectioiis  dbcaseed  above  indude  die 
effect  of  the  EPA  ted  adjostaient  credit. 
Due  to  the  fonnnla  appsoadi.  the 
specffic  value  of  tfie  credit  may  vary  for 
different  model  years  and  among 
manufacturers.  A  typicd  credit  for  the 
model  years  in  question  wodd  be  0.2- 
0.3  mpg. 

C.  Industry  CcpabHHy:  Techaohgical 
FeasibUky  and  Ecoaomic  Practicability 

1.  Manufacturer  CAFE  projections 

In  response  to  its  questions  published 
in  die  Fadaral  Register,  the  ^ancy 
received  ooaunents  from  11 
mandactiHers,  the  Competitive 
Enterprise  Institute,  and  one  member  of 
Congress.  T%e  agency  sobraitted 
additiond  qaes^kms  to  six 
mamfactmars,  who  responded  in  May 
of  this  year.  GM  and  Fiord  both  pn^ect 
falling  short  of  the  27.5  mpg  standard  for 
MYs  1980-80,  for  their  dome^c  fleets, 
althoai^  GM's  Aprfl  1988  comnents 
iiuficato  that  it  will  achieve  27.0  mpg  in 
MY  1908.  Chryder  MBcates  tfiat  it  will 
adneve  or  excoad  the  27JS  mpg  CAFE 
level  for  MTs  1080  00,  with  projections 
of  27.8  mpg  for  MY  1880  and  27.9  mpg  for 


/  Vol  5a.  Wo.  lay  /  Monday,  AngMt  2ft  1968  /  Proposed  Rules  rfm 


MY  1900.  In  addttkm.  me^  iuorters 
(those  which  -prrtwliir  ia  tmSu 

vehkM  cunMUy  hm«  flMt*  riiove  the 
CAFE  statiOanr  ttandwd  o{  27.5  mpg. 
inchirfiag;  Maxds,  SubvB.  ShzmIO. 
Toyota.  VoSkswatfin^  Mitwbiahi. 
Nissan.  Isozu,.  Ti^o.  Hoada.  aoA 
HyuodaL  (This  also  is  telle  of  GM's  and 
Ford's  iaiperted  paawtngpr  fleets,  which 
are  required  by  the  statate  to  meet  the 
CAFE  standard  separately  from  their 
domestic  fleets.) 

Manufiicturers  inrfir.nting  that  Ihey 
may  not  meet  the  CAFE  staadwd  of  27.5 
mpg  i9  MYs  19B&  and  1990  inchide  Ford 
and  CM  (domestic  fleets)  and  several 
limited  product-Bne  maoufiactuieis, 
including  Volvo.  Saab,  Mercedes-Benz, 
Jaguar.  Pbrsche,  l^IW,  Austin  Rover, 
and  Peogeot.  GM,  Mercedes-Benz,  and 
Anstin  Rover  each  submitted  a  petition 
to  lower  the  standard  Tlie  remaining 
foreign  manufticturen  are  all  siembers 
of  AIA,  which  also  submitted  a  petition 
to  lower  the  standard 

Since  either  Ford  or  GM  alone  would 
constitute  a  snbstantial  share  of  the 
market,  and  both  manufacturers  project 
MYs  198»-W  CAPE  levds  below  27.5 
mpg.  die  agency  focused  on  their 
projeetioiis  fan  its  anriysis  of  hidnstry 
projecfiona. 

Ford  provided  in  its  April  12, 1988, 
submisaieB  «  analysi*  of  how  its 
earlier  pro|ectioHs  ef  27.»  mpg  for  MY 
1989  and  27.7  mpg  fcr  MY  1998  projected 
on  October  23,  iggs,  bad  deeliaed  to  the 
preaeirt  estlBBtes  of  2«.e  mpg  for  both 
years.  Tbe  prtBcipirf  leasoR  for  the 
dedme  is  atttbated  to  tsehncal 
changea.  priiaaiily  wei^  increases  (doe 
to  occupant  protaetioB  systaaia  reqo^ 
by  Standatd  2m  see  dlscasskn  m 
previous  aecfion  vt  fbiM  PleaaMe)  and 
lower  than  ejqiecled  faie}  eoonoray  of 
several  series.  Pnd  has  partiaDy  offset 
these  losses^  however;  by  implementing 
some  sBwU  eagiae  improvemntts  and 
achieving  weight  retfactian  in  other 
models.  Sales  aaix  slafts  have  resulted  in 
a  decrease  ia  CAI%,  as  has  decreased 
marketing  cOorts  and  delays  in  piodvct 
introduction.  Focd  itiwitifies  several 
risks  for  its  projectkns.  and  offsetting 
oppwtunitics. 

As  indicated  previoosly.  GM 
characterizes  its  projected  MY  1988 
CAFE  of  27.6  mpg  as  a  suiprise.  While 
this  perfuimance  can  be  seen  as  prima 
facie  evidence  that  GM  is  making 
reasonable  eEEorts  to  achieve  27.5  mpg. 
the  achievement  also  raises  the  issue  of 
why  achieving  27.5  a^ig  is  not  feasible 
for  MYs  1989  and  1990  as  weiL  GKk 
indicates  that  the  unexpected  MY  1988 
CAFE  level  was  the  resuK  iA 
unantic^tated  fuel  economy 
performance  in  EPA  tests,  which  cannot 
be  considered  necessarily  repes table. 


and  Ae  extended  model  year  for  the 
BerettoaadCbnlca. 

hi  focl^  GMhaioBtcs  flial  itsCAFE 
level  arill  drop  over  the  next  two  years, 
&<»>  X^-*  BK  hi  MY  18Ba  to  27.1  img  m 
MY  IflBO  and  2Bt9  mpg  h)  MT  198a  (^ 
identified  several  naeene  fsr  this  «bep 
in  ito  pmfsctad  CAFE.  indedn« 
contfamed  Towth  tai  denaad  for  laiger 
can  and  h%ber  petfomaKx  (ascriM 
to  lower  gasoline  prices)  ami  import 
competitioa  tvMh  samU  can. 

hi  reaiMMiae  to  an  addf  tieiial  reqsest 
frma  the  agency.  GM  subaiitted  detailed 
varianx  analyees  to  explam  O^s 

e^orte  hi  attahnng  the  statatory  CAPE 
comphaace  leveL  GU  provided  die 
agCTcywiih  specific  analyses  fbr 
dtftetent  mpg  chaages,  model  HMx 
changes  and  engtne  mix  changes. 
Examples  of  the  type*  of  changes  whidi 
result  in  GM  projacttag  a  drop  in  its 
fleet's  CAFB  for  MTs  1989-00  iadnde 
the  following 

GM  pn^ects  a  positive  net  CAFE 
change  dae  to  all  model  mix  sidfts 
between  dw  1966  and  1080  model  years 
of  0.01  mpg.  GtA  indfcates  diat  the 
largest  effect  in  this  cat^ory  is  due  to 
the  disooBthraation  of  its  "G"  models. 
For  MYs  1980-90,  GM  incUcates  a 
negative  net  CAFB  chuige  of  0.06  mpg 
due  to  model  nrix  shifts,  the  details  ^ 
which  were  submitted  under  a  claim  of 
confidenllallty. 

GM  also  provided  details  on  changes 
in  its  CAFE  prafections  based  on  en^e 
mix  shifts  aadmrcch^ges.  GM 
describes  rhenges  to  componmits  and 
systems  to  aaptovt  the  eqgiae  quality 
and  reliabilt»^,  andtmrforanmoe. 
Chaq^BBtodode  tet^noiogy  apdates  to 
the  fael  fai)ectioa  qrstems,  die  adifitton 
of  newer,  high  technology  engines, 
increased  V-6  vohirae.  and  ether 
changes  in  reqraase  to  incKcationB  of 
conamner  pieference. 

NHTSA  is  in  dw  process  of  analyzing 
the  mmwdhctarers'  MYs  1909-90  CAFE 
prafections.  Among  other  things,  the 
agency  i*  attempting  to  answer  the 
following  qaestlans: 

9.  Bod)  GM  and  Ford  have  exceeded  a 
number  of  the  MYs  1986-88  CAFE 
projections  Aey  provided  to  the  agency 
during  the  rulemakings  for  those  model 
years.  For  example.  GM  exceeded  its 
MYs  1986-^  projections  by  0.3  mpg  and 
0.4  mpg.  respectively,  and  now  expects 
to  exceed  its  MY  1988  projection  by  0.7 
mpg.  The  agency  requests  information  to 
help  it  onderstand  why  the 
manufacturers  exceeded  prior 
projections,  and  whether  the  same  types 
of  factors  are  likely  to  result  in  the 
current  MYs  1989-90  praiections  being 
exceeded. 

la  To  what  extent  do  the 
manufacturers'  current  MYs  1989-90 


CAFE  projections  reflect  the  efiects  of 
the  1966  fan  in  gasoline  prices?  What 
evidence  is  available  concerning 
whether  that  drop  in  gasoCne  prices 
affected  consumer  demand  Hnring  MYs 
1966-887  In  answering  this  question, 
please  address  die  fact  noted  ^xive. 
that  actual  CAFB  Ibvels  for  MYs  1986-88 
in  some  cases  exceeded  manufacturer 
projections.  Is  Uie  effect  of  die  1966  fall 
in  gasoline  prices  on  consumer  demand 
likely  to  be  the  same  in  MYs  1980-00  as 
for  previous  model  years?  If  mt.  why? 

11.  What  effect  is  import  oon^ietitioR 
likely  to  have  on  the  dmnestic 
manufacturers'  CAFE  levels  for  MYs 
1989-ga  as  compared  to  recent  modd 
years?  To  die  extent  that  there  may  be 
increased  peaetratioo  of  small  import 
cars,  how  would  this  affect  GM's  and 
Ford's  domestic  CAFE  vdues?  To  the 
extent  that  import  manufacturers  are 
importing  larger  vehicles,  how  would 
this  affect  GM's  and  Ford's  domestic 
CAFE  values?  In  addt»aii«  diese 
questions,  please  discass  whidi  of  GM's 
and  Ford's  domestic  models,  as  of^used 
to  import  models,  compete  with  small 
and  large  import  cars. 

While  the  agency  has  not  completed 
its  analysts  of  manu^sctorer  projections, 
it  believes  that  the  maximam  feasible 
CAFB  for  MYs  1980-Oa  widiout 
unreasonable  risk  to  any  manufacturer 
with  a  maior  diare  of  the  market,  is  at 
least  28.5  mpg. 

2.  PossiUe  Additional  Actions  To 
Improve  MYs  1989-90  CAFE 

In  the  past,  the  agency's  rnleaakHig 
record  has  indadad  discussions  of 
technotogical  hapravements  to  the 
engine  and  traiMaaesion.  as  well  as 
weight  redactkia.  and  aerodynamic  and 
roiling  resielaDoe  redaction  as  the  prime 
sources  for  fuel  economy  improvements. 
From  the  entire  fleet  perspective. 
techn«4«)gical  changes  have  been 
impressive:  Over  the  pest  10  years,  the 
average  passenger  car  weight  has 
declined  by  800  pounds,  the  average 
engine  displacement  has  dropped  from 
280  CID  to  182  CID.  front-wheel  drive 
has  increased  from  7  percent  to  75 
percent  of  the  new  car  fleet,  automatic 
transmissions  with  overdrive  and/or 
lock-up  torque  converter  dutches  have 
increased  from  less  than  1  percent  to  85 
percent  and  fiid-injected  engines  have 
increased  fhmi  5  percent  to  72  percent. 

For  MYs  1988-1990.  as  indicated  in  the 
rulemaking  record  of  this  and  prior 
CAFE  rulemaking  proceedings,  there  are 
a  number  of  fud-effidency  enhancing 
methods  that  are  not  fully  utilized 
throughout  the  GM  and/or  Ford  fleets. 
These  indude  further  weight  reduction: 
front-wheel  drive:  four-speed  automatic 
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transmisBions;  engine  improvements 
such  as  advanced  electronic  control  of 
engines,  reduced  friction,  and  lean-bum 
fast-bum  combustion;  reduction  of 
parasitic  losses:  and  aerodynamic  and 
rolling  resistance  reductions.  All  of 
these  methods  have  previously  been 
identified  by  the  agency  as  feasible,  and 
are  partially  utilized  by  the  GM  and 
Ford  fleets,  as  wreH  as  by  other 
manufacturers. 

As  8' |»aotioel  matter,  it  is  not  feasible 
foFmsaniatb/Nn.  stiki*  poMio 
implement  significant  tedanological 
changes  for  MY  1989  or  MY  1990.  due  to 
lack  of  leadtime.  lliis  wotdd  not  prevent 
the  agency  from  maintaining  the 
standard  at  27.5  mpg.  however,  if  it 
caiuiot  make  a  determination  of 
reasonable  efforts,  for  the  reasons 
discussed  previously.  The  agency  is 
analyzing  whether  additional  minor 
technok^cal  changes  could  be  made 
during  the  1969  model  year  or  for  MY 
igga 

In  considering  whether  further 
technological  changes  can  be  made  for 
MYs  1989-9a  NHTSA  requests 
information  or  comments  on  the 
following  questions: 

12.  WbuBt  is  the  feasibility  (bearing  in 
mind  both  technological  feasibility  and 
economic  practicability)  of  the  various 
fuel-effidmcy  enhancing  technologies, 
indwUngbut  not  limited  to  these 
identified  in  the  agency's  PRIA,  for 
improving  manufacturers'  CAFE  to  or 
nearer  to  27.5  mpg  for  MY  1989  and  MY 
1990?  In  answering  the  question,  please 
address  the  potential  penetrations  of 
those  technologies  during  this  time 
period.  If  not  feasible,  why  not?  What 
are  the  leadtimes  involved  in  making 
such  technological  changes? 

13.  To  what  extent,  if  any,  would  fuel 
economy  improvements  adversely  affect 
consumer  choice  of  vehicles  or  engines? 
If  the  record  shows  that  it  would 
adversely  affect  consumer  choice,  how 
should  the  agency  take  account  of  the 
effect  of  such  restrictions  in  evaluating 
possible  improvement  of  CAFE  by 
additional  technological  means?  Please 
address  this  issue  with  respect  to  the 
various  available  fuel-enhancing 
technologies,  e.g.,  diesel  engines, 
changing  from  rear-wheel  drive  to  front- 
wheel  drive,  performance  reductions, 
etc.  and  the  legislative  history  indicating 
Congress'  intent  that  consumer  choice 
not  be  unduly  limited.  The  agency  seeks 
specific  comment  from  the  public  on  the 
trend  toward  increasing  acceleration 
performance  and  whether 
manufacturers  have  any  role  in 
stimulating  this  trend  through 
advertising  or  marketing  strategies. 

In  previous  rulemakings  to  lower  the 
CAFE  standard,  the  agency  has 


evaluated  the  use  of  mariceting  efforts 
and/or  product  restrictions  to  improve 
CAFE.  In  the  past,  the  agency  has 
concluded  that  GM  and  Ford  both  have 
made  efforts  to  promote  the  sales  of 
fuel-efficient  cars  and  determined  that 
the  manufacturers  have  undertaken 
extensive  and  significant  marketing 
efforts  to  shift  consumes  toward  £eir 
more  <^l-effid«it  vehicles  and  options. 

The  ageacy  also  has  staled  previously 
thaftitlwtieves  that  the  ebiltty  to 
iinpBove  £AK  by  additieaitf  aaikedRg 
efforts  is  relatively  small  As  a  practical 
maftter.  mariceting  efforts  to  inqwove 
CAFE  are  largely  limited  to  tedmlques 
which  eidier  make  fuel-efficient  cars 
less  expensive  or  less  fuel-^ident  cars 
more  expensive.  Moreover,  the  ability  to 
increase  sales  of  fuel-efficient  cars 
largely  relates  to  either  increasing 
muket  share  at  the  expense  of 
competitors  or  pulling  ahead  a 
manufticturer's  own  sales  from  the 
future.  A  factor  which  makes  it  difficult 
for  the  domestic  manufacturers  to  sell 
domestically-produced  fuel-effldent 
cars  is  ttie  growing  oompetiticm  of 
loweripriced  small  cars  from  newly 
developing  countries  such  as  Yugoslavia 
and  South  Korea. 

Another  consideration  in  this  area  is 
that  die  manufacturers'  success  in 
improving  the  fuel-efficiracy  of  large 
cars  has  itself  made  it  more  difficult  to 
sell  smaller  cars.  The  reason  for  this  is 
that  there  are  diminishing  returns  in 
terms  of  greater  fuel  economy  from 
purchasing  small  cars  as  the  fuel 
efficiency  or  larger  cars  increases. 
Similarly,  as  gasoline  prices  have 
declined,  there  are  diminishing  returns 
to  the  consumer  bom  purchasing  more 
fuel-efficient  vehicles. 

There  is  a  problem  with  pulling  ahead 
sales,  as  mentioned  above,  whi<£ 
consists  of  the  manufacturer's  CAFE  for 
subsequent  years  being  reduced.  For 
example,  if  a  manufacturer  increases  its 
MY  1968  CAFE  by  pulling  ahead  sales  of 
fuel-efficient  cars  from  MY  1968.  the  MY 
1989  CAFE  will  decrease,  compared 
with  the  level  it  would  have  been  in  the 
absence  of  any  pull-ahead  sales 
attributable  to  marketing  efforts.  For  this 
reason,  a  manufacturer  cannot 
continually  improve  its  CAFE  simply  by 
pulling  ahead  sales. 

The  agency  is  not  sure  that 
manufactiu^rs  can  improve  significantly 
their  CAFEs  by  increased  mariceting 
efforts.  In  a  follow-up  question  to  six 
manufacturers,  the  agency  asked  for 
details  of  specific  marketing  efforts 
undertaken  during  MYs  1987-68  to 
encourage  the  sale  of  more  fuel  efficient 
cars  or  engine  options.  NHTSA  also 
asked  for  the  financial  and  CAFE  effects 
of  these  activities.  Of  the  manufacturers 


asked,  only  one  (Volvo)  indicated  that  it 
did  not  spend  its  marketing  money  on 
promoting  sales  of  its  mcne  fuel-efficient 
models.  Volvo  indicated  that  since  its 
two  carlines  achieve  similar  CAFE,  it  is 
not  an  appropriate  use  of  marketing 
funds.  Volvo  did  indicate,  however,  that 
it  provides  some  pricing  incentives  to 
encourage  the  sale  of  its  more  fuel- 
efficient  vehicles  (those  with  manual 
transmissicms). 

Ford  and  GM  both  presented  specific 
infbtmatton  concendng  their  mariceting 
programs.  GM  indicates  that  its  total 
cost  for  numerous  incentive  programs 
for  its  hiel-effident  cars  during  MYs 
1987-68  was  over  $2.0  billion.  Ford 
indicates  that  its  expenditures  for  its 
marketing  program  apfHtMdies  $3.0 
billion  for  the  years  1962-1988.  Ford  also 
stated  that  its  mariceting  support  costs 
are  disproportionately  greater  for  its 
fiiel-effident  models  than  its  large- 
luxury  models. 

In  considering  whether  mariceting 
efforts  can  be  used  to  improve  CAFE 
beyond  the  levels  profeded  by  the 
manufacturers,  NHTSA  requests 
comments  on  iba  following  questions: 

14.  Mease  quantify  any  fiaandal  or 
CAFE  effects  of  maricetiBg  programs 
undertaken  during  MYs  1867-68  to 
encourage  the  sale  of  more  foel-effident 
cars  or  engine  options.  (Describe  the 
specnfic  mariceting  programs 
undertaken.)  What  relevance,  if  any. 
does  the  MY  1987-66  experience  have  to 
what  can  be  done  for  MYs  1989-60? 

In  looking  at  the  potential  methods  for 
improving  CAFE,  the  agency  also  has 
recognized  in  the  past  that 
manufacturers  could  improve  their 
CAFE  by  restricting  their  product 
offerings,  e.g.,  deleting  less  fuel-effident 
car  lines  or  dropping  higher  performance 
engines.  However,  the  agency  also 
acknowledges  that,  to  the  extent  these 
product  restrictions  result  in  net  sales 
losses,  they  could  have  a  significant 
adverse  economic  impact  on  the 
industry  and  the  economy  as  a  whole, 
and  could  run  counter  to  the  statutory 
criterion  of  economic  practicability  and 
the  Congressional  intent  that  the  CAFE 
program  not  unduly  limit  consumer 
choice. 

VIII.  Determining  Maximum  Feasible 

As  discussed  above,  section  502(a)(4) 
provides  that  the  27.5  mpg  standard  can 
be  amended  if  the  agency  determines 
that  some  other  standard  represents  the 
maximum  feasible  average  fuel  economy 
level.  Such  an  amendment  will  be  made 
only  if  the  agency  first  makes  a 
determination  that  the  manufactiu«rs 
made  reasonable  efforts  to  meet  the 
standard.  If  the  manufactiu^rs' 
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compliance  plans  were  overtaken  by 
unforeseen  events,  this  determination 
includes  consideration  of  the  efforts 
made  by  mamifacturera  to  offset  the 
effects  of  those  events.  In  determimng 
maximuiB  feasible,  the  agency  considers 
the  four  factors  of  section  5(^e): 
Technological  feasibih^,  economic 
practicability,  the  efCect  of  other  Federal 
motor  vehicle  standards  on  fuel 
economy,  and  the  need  of  the  nation  to 
conserve  energy.  Also,  as  discussed 
above,  the  agency  takes  industrywide 
considerations  into  account  in 
determining  the  maximum  feasible 
average  fuel  economy  level. 

A.  Interpretatioa  of  Feasible 

Based  on  dictionary  defuiitioos  and 
judicial  interpretations  of  similar 
language  in  other  statutes,  the  agency 
traditionally  has  interpreted  "feasible" 
to  refer  to  whether  something  is  capaUe 
of  being  dooe,  taking  into  account  the 
four  statutory  criteria  mentioQed  above. 
The  statute  does  not  elevate  any  one  of 
these  criteria  above  the  others,  nor  does 
it  provide  guidance  to  the  agency  in 
weighfaig  any  of  these  criteria  more 
heavily  than  any  others.  For  exan^)le. 
the  agency's  determination  of  the 
"maximum  feasible"  standard  cannot  be 
that  level  which  is  merely  the  maximum 
technologically  feasible  without  regard 
to  the  economic  practicability  of  such  a 
level. 

B.  Economic  Unpads  of  Not  Amending 
the  27 JS  mpg  Standard 

As  the  agency  has  stated  in  previous 
rulemakmgs,  the  determination  of  a 
maximum  feasible  level  is  not  a  cut  and 
dry  mathematical  formula,  but  rather,  a 
series  of  decisions  based  on  interrelated 
trends,  projections  and  factors.  The 
agency's  anatysis  of  economic  impacts 
is  based  on  a  preliminary  assessment  of 
CM's  and  Ford's  capabilities,  and  is 
discussed  in  the  PRIA. 

In  the  past,  the  record  of  the 
rulemakings  has  shown  that  a  CAFE 
standard  set  above  those  companies' 
capabilities  could  have  an  adverse 
effect  on  production,  and  hence 
employment,  for  either  or  both 
companies.  For  example,  in  the  MY  1986 
rulemaking.  GM  stated  that  it  "must 
contemplate  the  possibility  of  restricting 
th^  production  of  many  of  [its]  more 
popular  models"  [GM  statement  of 
August  8, 1985,  public  hearing). 
Similariy.  in  the  MYs  1987-88 
rulemaking.  GM  claimed  that  in  order  to 
remain  in  compliance,  it  "would  have  to 
both  curtail  drastically  production  of  its 
fuel  efficient  cars  and  attempt  to 
increase  gredtly  its  small  car  sales  *  *  * 
[N]et  GM  production  cuts  could  be  more 


than  1  milhon  cars"  (GM  submission  of 
March  24. 1986). 

While  GM  indicated  in  previous  years 
that  it  "must  contemplate"  product 
restrictions  (emphasis  added)  and 
"would  haxre  to  fMiiah*  *  * 
production"  (emphasis  added),  its 
statements  in  this  rulemaking  to  date 
are  less  clear  on  this  issue  For  example. 
in  its  y^ril  11, 1988,  submission.  GM 
only  claimed  that  it  "may  need  to 
restrict  production"  (emphasis  added), 
and  in  ito  August  10. 1968.  submitUl  GM 
stated  that  "product  restrictions  provide 
one  means  of  assuring  compliance."  At 
the  same  time,  that  submission 
discussed  other,  technological  means  of 
comi^ying  with  a  27.5  i^ig  standard.  In 
summarizing  its  CAFE  compliance 
planning.  GM  sUted  that  with 
projections  beneath  27.5  mpg.  meeting 
the  standard  in  a  given  year  depends  on 
"eithet''  (a)  product  restrictioas.  with 
concomitant  job  losses  to  GM  and  its 
suppliers  of  flOjOOOfor  MY  1888  and 
110.000  in  MY  1980  (with  higher  job  loss 
estimates  if  mimmnm  oncertainties  are 
considered),  "oi^  (b)  recovery  actions 
involving  significant  costs  and 
marketing  r^ks.  (Emphasis  added.)  That 
company  also  stated  that  the  latter 
approach  could  produce  job  impacts  as 
a  consequence  of  lower  sales.  (Emphasis 
added.)  fOiTSA  beheves  that  it  is 
unclear  firom  CM's  submission  the 
extent  to  which  it  believes  jobs  are  at 
issue,  lliis  notice  should  not  be  viewed 
as  an  agency  conclusion  tint  the 
employment  loss  figures  cited  by  GM.  or 
any  other  employment  losses,  are  likely. 
The  agency  will  continue  to  analyze  this 
issue  during  the  comment  p«iod. 

Ford  indicates  that  it  intends  to 
comply  with  the  statutory  CAFE  level  of 
27.5  mpg  for  MYs  1980-80  through  the 
use  of  credits  earned  for  exceeding  the 
standard  in  other  model  years.  Ford 
notes,  howrever,  that  if  su^cient  credits 
are  not  available  in  the  specified  time 
period,  there  would  be  a  significant 
increase  in  its  compliance  costs.  The 
lack  of  lead-time  as  well  as  the  lack  of 
identifiable  technology  would  force  Ford 
to  implement  a  more  aggressive  forced 
sales  mix  restrictions. 

In  analyzing  posnble  employment 
impacts,  ^fHTSA  believes  that  it  is 
obvious  that  some  product  decisions  to 
restrict  options  mi^t  have  a  limiting 
effect  on  consumer  choice,  but  would 
not  necessarily  have  an  adverse  net 
employment  effect  While  the  agency 
would  need  to  consider  whether  product 
decisicms  to  limit  options  would  unduly 
limit  consumer  choice,  the  agency  also 
believes  it  is  important  to  keep  separate 
in  its  analysis  those  product  restrictions 
that  would  have  adverse  U.S. 


employment  effects  and  those  that  might 
not.  The  agency  also  notes  a  trend  in  the 
industry  (presumably  unrelated  to 
CAFE)  to  Hmit  the  number  of  oonsimier 
options  on  some  models,  generally  by 
making  previous  options  standard  or 
only  offering  options  in  packages,  in 
order  to  eacbanoe  competitiveness  by 
introducing  effidendes  and  streamlining 
production.  These  decisions  are 
described  in  business  journals  as  related 
to  efforts  to  increase  market  share 
wfaidi.  if  successful,  should  have  a 
positive  effect  on  U.S.  employment. 
NHTSA  requests  commenters  that 
address  product  restrictions  to  indicate 
whether  the  restrictions  being  discussed 
necessarily  have  an  associated 
employment  effect  and  why. 

As  ttie  agency  analyzes  possible 
employment  impacts,  it  is  attempting, 
among  other  diings.  to  answer  the 
following  questionK 

15.  To  what  extent  if  any.  are  U5. 
jobs  affected  by  the  level  of  die  MY 
1989-90  CAFE  standards  and  thus  at 
issue  in  this  rulemaking?  If  restricting 
products  fwith  concomitant  job  losses] 
is  one  of  a  number  of  comphance 
options  available  to  a  manufacturer, 
how  should  the  agency  consider  that 
option  as  compared  to  other  options?  To 
what  extent  would  potential  compliance 
actions  other  than  restricting  products 
(including  "recovery"  actions)  affect 
jobs?  Would  such  actions  affect  the 
competitiveness  of  the  domestic 
industry?  If  so,  would  this  have  a 
negative  impact  on  jobs?  Would  some 
potential  comphance  actions,  such  as 
marketing  efforts  to  sell  a  greater 
number  of  U.S.-made  smaller,  more  fuel- 
effident  cars,  have  a  positive  impact  on 
U.S.  jobs? 

16.  As  discussed  in  connection  with 
analyzing  manufacturer  CAFE 
projections,  both  GM  and  Ford  have 
exceeded  a  number  of  the  MYs  1986-88 
CAFE  projections  they  provided  to  the 
agency  during  the  rulemakings  for  those 
model  years.  During  those  rulemakings, 
the  manufactiu«rs  also  provided 
estimates  of  job  losses  that  would  result 
from  exceeding  their  projections.  The 
agency  requests  information  to  help  it 
understand  how  the  manufacturers 
exceeded  prior  projections  without 
apparent  job  losses,  and  whether  the 
same  types  of  factors  are  relevant  to 
MYs  1989-8a 

The  agency  also  looks  at  the  effect  on 
gasoline  consumption  of  a  different 
CAFE  standard.  The  per-vehide  present 
discounted  value  of  lifetime  fuel  costs 
for  a  MY  1989  passenger  automobile 
with  a  fuel  economy  level  of  27.5  mpg  is 
$3,237.  If  this  same  car  achieved  a  fuel 
economy  level  of  27.0  mpg,  it  would  add 
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$80  to  the  lifetime  operating  cost  of  the 
vehicle.  If  this  same  car  achieved  a  fuel 
economy  level  of  20.5  mpg,  an  additional 
$62  wodd  be  added  to  the  total 
operating  cost  of  the  vehicle.  The 
Hnancial  significance  to  the  consumer  of 
these  incremental  changes  in  fuel 
economy  has  declined  since  the  early 
1970'b  as  the  fuel  efficiency  already 
achieved  by  the  overall  vehicle  fleet  has 
increased  dramatically. 

The  precise  magnitude  of  possible 
energy  savings  associated  with  retaining 
the  27.5  mpg  standard  versus 
establishing  a  lower  standard  is 
uncertain.  The  maximum  hypothetical 
difference  in  gasoline  consumption 
between  GM  and  Ford  achieving  28.5 
mpg  in  MY  1989-80,  as  compared  to 
those  companies  achieving  27.5  mpg. 
would  be  1.8  billion  gallons  of  gasoline 
over  the  life  of  the  K4Ys  1989-00  fleets. 
This  would  represent  a  maximum  yearly 
impact  on  U.S.  gasoline  consumption  of 
238  million  gallons,  or  roughly  0.3 
percent  of  total  aimual  automobile 
consumption.  In  terms  of  U.S.  petroleum 
consumption,  it  would  amount  to  a 
maximum  yearly  increase  of  0.09 
percent 

The  actual  energy  savings  could  be 
less  if  certain  manufacturers  were  able 
to  meet  the  27.5  mpg  standard  only  by 
restricting  sales  of  their  larger  cars.  In 
that  event  consiuners  desiring  such 
vehicles  might  tend  to  keep  their  older, 
larger  cars  in  service  longer,  which 
generally  are  less  fuel-efficient  than 
their  new  counterparts;  or  they  might 
purchase  similar  vehicles  from 
manufacturers  which  did  not  face  CAFE 
constraints;  or  they  could  purchase 
larger  pick-up  trucks  and  vans  (which 
are  less  fuel-efficient  but  not  subject  to 
the  passenger  automobile  CAFE 
standards)  to  obtain  the  room,  power 
and  load-carrying  capacity  they  desire. 
Those  actions  would  have  adverse  (or  at 
least  neutral)  effects  on  actual  fuel 
consumption,  which  could  offset  in 
whole  or  part  the  theoretical  energy 
savings  associated  with  a  higher 
passenger  vehicle  CAFE  standard. 

C.  Consideration  of  Standards  Above 
GM's  and/or  Ford's  Capability 

In  the  MY  1987-88  rulemaking, 
NHTSA  considered,  as  part  of  taking 
industrywide  considerations  into 
account  whether  a  standard  could  or 
should  be  set  at  levels  above  the 
capabilities  of  GM  and/or  Ford.  The 
agency  concluded  that  since  GM  then 
produced  more  than  40  percent  and 
Ford  approximately  18  percent  of  all 
cars  sold  in  the  U.S.,  CAFE  standards 
set  at  the  level  of  the  least  capable  of 
these  manufacturers  represents  an 
appropriate  balancing  of  "the  benefits  to 


the  nation  of  a  higher  average  fuel 
economy  standard  against  &e 
difficulties  of  individual  manufacturers." 
NHTSA  also  stated  that  given  GM's  and 
Ford's  lai:ge  market  shares,  it  believed 
that  a  standard  set  at  a  level  above 
either  company's  capability  would  be 
inconsistent  with  taking  industrywide 
considerations  into  account 

The  MYs  1987-88  decision  was  made 
in  the  context  of  a  determination  that 
both  GM  and  Ford  had  made  reasonable 
efforts  to  achieve  27.5  mpg  CAFE  for 
those  two  model  years.  As  discussed 
above,  NHTSA  is  still  in  the  process  of 
analyzing  whether  it  can  make  such  a 
determination  for  GM  and  Ford  for  MYs 
1989-00.  There  is  thus  a  possibility  that 
the  agency  will  conclude  that  one 
manufactiu%r  made  reasonable  efforts  to 
achieve  27.5  mpg  and  that  the  other  did 
not.  Should  this  occur,  it  is  also  possible 
that  an  approach  of  not  setting  a 
standard  at  a  level  above  either 
company's  capability  could  result  in  the 
company  which  did  not  make 
reasonable  efforts  driving  the  level  of 
the  standard  downward. 

As  discussed  above,  the  agency  has 
previously  concluded  that  reducing  a 
standard  notwithstanding  the  absence 
of  reasonable  efforts  by  the  industry 
would  be  an  abuse  of  discretion. 
Moreover,  the  Court  of  Appeals  has 
stated  that  lowering  the  standard 
whenever  the  larger  manufacturers 
assert  current  inabiUty  to  meet  the 
standard  would,  without  doubt, 
completely  vitiate  the  statutory  scheme. 
NHTSA's  approach  of  analyzing 
reasonable  efforts  for  purposes  of 
deciding  whether  to  exercise  its 
discretion  to  amend  a  standard  and  then 
following  its  traditional  approach  of 
analyzing  maximimi  feasibility  as  of  the 
time  of  the  amendment  for  purposes  of 
setting  the  new  standard  produces 
results  clearly  consistent  with  the 
statutory  scheme  so  long  as  either  all,  or 
none,  of  the  larger  manufacturers  have 
made  reasonable  efforts  to  achieve  27.5 
mpg  CAFE  for  a  particular  model  year. 
NHTSA  notes,  however,  about  the 
possible  result  where  the  capability  and 
reasonable  efforts  of  one  of  the  larger 
manufacturers  "opens  the  door"  for 
setting  a  new  standard,  and  the  lower 
capability  of  another  larger 
manufacturer  which  has  not  made 
reasonable  efforts  drives  the  level  of  the 
standard  downward.  The  agency 
requests  comments  on  the  following 
question: 

17.  If  the  capability  and  reasonable 
efforts  of  one  of  the  larger 
manufacturers  justifies  an  amendment 
to  lower  the  27.5  mpg  standard,  and 
another  larger  manufacturer  which  may 


not  have  made  reasonable  efforts  to 
achieve  27.5  mpg  CAFE  for  the  model 
year  in  question  (whether  because  it 
decided  to  utilize  the  statute's  flexibility 
related  to  credits  or  for  any  other 
reason)  has  a  lower  capability  which 
could  drive  the  level  of  the  standard 
downward,  how  should  the  agency 
consider  this  issue  in  setting  Oie  new 
standard  at  the  "maximum  feasible 
average  fuel  economy  level'^ 

IX  CEI  Petition 

CEI's  petition  requested,  based  on 
safety  considerations,  that  NHTSA  set 
the  MY  1989-00  standards  at  a 
"nonconstraining"  level.  i.e.,  a  level  at  or 
below  the  CAFE  that  manufacturers 
would  achieve  in  the  absence  of  any 
regulatory  program.  The  petitioner 
argued  that  larger  cars  are  generally 
more  crashworthy  than  smaller  cars, 
and  that  downsizing  is  a  major  means 
by  which  carmakers  improve  the  fuel 
economy  of  their  product  CEI  argued 
that  to  the  extent  that  a  particular  model 
year's  CAFE  standard  mandates  a  level 
of  fuel  economy  above  that  which  would 
otherwise  be  achieved,  it  diminishes  the 
crashworthiness  of  the  new  car  fleet 
The  petitioner  cited  a  report  by  Robert 
W.  Crandall  of  the  Brooldngs  bistitution 
and  John  D.  Graham  of  the  Harvard 
School  of  Public  Health  in  support  of  its 
contention. 

NHTSA  believes  that  setting  CAFE 
standards  deliberately  low  enough  to  be 
"nonconstraining."  as  requested  by  CEI. 
would  be  inconsistent  with  EPCA's 
requirements  and  thus  outside  the 
agency's  legal  authority.  As  discussed 
above,  in  1975,  Congress  set  the  27.5 
mpg  standard  for  MY  1985  and 
subsequent  years  by  statute.  The  27.5 
mpg  standarid  represented  a  long-term 
goal,  requiring  manufacturers  to 
essentially  double  their  CAFE.  While 
the  Act  provides  NHTSA  with  authority 
to  amend  the  standard  for  particular 
model  years,  any  amended  standard 
must  be  at  the  "maximum  feasible" 
level.  Clearly,  Congress  intended  the 
CAFE  program  to  have  a  substantial 
impact  on  the  cars  being  produced. 

While  NHTSA  shares  CEI's  objection 
to  the  CAFE  program  (albeit  for  different 
reasons),  the  agency  cannot  unilaterally 
alter  or  ignore  the  statute.  As  noted 
earUer,  NHTSA  has  asked  Congress  to  * 
repeal  the  law;  but  until  then,  we  must 
administer  it  as  written,  despite  our 
policy  views.  Any  methodology  of 
setting  standards  deliberately  to  be  at  or 
below  the  level  that  would  be  achieved 
in  the  absence  of  the  CAFE  program, 
whether  for  safety  considerations  or  any 
other  reason,  would  violate  the 
requirement  for  maximum  feasible 
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standards  and  vitiate  the  statutory 
scheme. 

On  the  other  hand.  NHTSA  believes 
that  it  is  appropriate  to  consider  safety 
in  deciding  whether  to  exercise  its 
discretion  to  amend  CAFE  standards 
and  also  in  determining  maximum 
feasible  fuel  economy.  NHTSA  notes 
that  in  proceeding  to  the  final  step  in  its 
selection  of  the  level  of  the  MY  1981-84 
passenger  car  CAFE  standards,  it 
dropped  from  further  consideration  the 
highest  schedule  of  standards,  i.e..  the 
one  based  on  the  use  of  diesels,  mix 
shifts  and  certain  other  actions.  The 
i       agency  did  so  in  part  because  it  desired 
'      further  information  on  health  effects  of 

diesel  particulates.  42  FR  33454-45. 
I  NHTSA  also  notes  that  it  has  been 

argued  that  some  recent  product 
decisions  that  tend  to  lower  CAFE  may 
have  adverse  safety  impacts.  These 
observers  have  cited  such  things  as 
recent  significant  increases  in 
acceleration  and  p^ormance  of  certain 
vehicles.  In  analyzing  possible  safety 
impacts,  the  agency  must,  of  course, 
consider  possible  impacts  in  both 
directions. 

In  analyzing  this  issue,  the  agency 
requests  information  or  comments  on 
the  following  question: 

18.  Would  lower  passenger  car  CAFE 
standards  for  MYs  198»-00  have  any 
impact  positive  or  negative,  on  safety? 
yvhy?  The  agency  is  particularly 
interested  in  comments  from 
manufacturers  as  to  Aether  and  how 
they  would  change  their  product  plans 
in  response  to  a  lower  standard,  i.e.. 
whether  wei^t  would  be  added, 
whether  additional  safety  features 
would  be  added  and,  if  so,  for  which 
models:  the  quantitative  impact  such 
features  would  have  on  safety;  and  why 
the  27.5  mpg  standard  prevents  or 
discourages  them  from  offering  such 
features.  Are  there  product  decisions 
that  are  adverse  to  safety  that  would  be 
encouraged  by  a  lower  standard? 

X.  Comment  Period 

NHTSA  is  providing  different 
comment  periods  for  the  proposed  MY 
1989  and  MY  1990  standards.  An 
abbreviated  comment  period  is  provided 
for  the  proposed  MY  1989  standard, 
while  a  60  day  period  is  provided  for  the 
proposed  MY  1990  standard. 

TTie  comment  period  is  shortened  for 
MY  1989.  due  the  limited  remaining  time 
for  amending  that  standard.  NHTSA 
notes,  however,  that  on  March  16, 1988, 
it  published  a  request  for  comments 
relating  to  one  of  the  petitions 
requesting  a  reduction  in  the  MY  1989- 
90  CAFE  standards.  That  notice 
specifically  sought  information 
concerning  manufacturer  efforts  at 


meeting  the  CAFE  standards, 
manufacturer  product  plans,  and 
projected  CAFE  levels.  Thus,  the  public 
has  had  a  previous  opportunity  to 
submit  comments  relating  to  a  possible 
reduction  in  the  MY  1989  CAFE 
standard,  and  has  been  aware  for  many 
months  of  the  possibility  of  rulemaking 
in  this  area. 

NHTSA  also  recognizes,  however, 
that  there  may  be  some  persons  or 
organizations  commenting  for  the  first 
time.  We  encourage  every  interested 
person  to  comment  whether  or  not  the 
submitter  responds  to  all  of  the 
questions  posed.  The  agency  requests 
that  the  commenter  identify  the 
numbered  question  he  or  she  is 
addressing.  Each  conunent  will  be 
reviewed  and  considered  by  the  agency. 

NHTSA  has  stated  previously  that 
amendments  reducing  a  standaird  for  a 
particular  model  year  may  be  made  until 
the  beginning  of  die  model  year,  but  not 
after  that  time.  See  49  FR  41250.  41254-6 
(October  22. 1984).  While  the  agency  has 
not  established  a  particular  date  as  the 
beginning  of  the  model  year,  it  has 
stated  that  the  model  year  begins  in  the 
fall  of  the  preceding  calendar  year. 
Moreover,  valaRe  Center  for  Auto 
Safety,  793  VJ2A 1346  (D.C.  Cir.  1986).  the 
Court  of  Appeals  stated  that  "the  model 
year  is  traditionaUy  thought  to  start 
approximately  October  1st"  That  court 
also  concluded  that  in  amending  the  MY 
1985  light  truck  CAFE  standards  on 
October  16, 1984.  the  agency  failed  to 
amend  the  standards  before  the  start  of 
that  model  year.  In  light  of  this  decision, 
NHTSA  believes  that  in  order  to  be 
timely,  any  decision  regarding  the  MY 
1989  standard  should  be  made  and 
issued  by  the  beginning  of  the  model 
year,  ordinarily  thought  to  be  the 
beginning  of  October. 

EPCA  does  not  establish  a  specific 
minimum  notice  period.  Accordingly. 
NHTSA  has  established  a  reasonable 
comment  period,  based  on  the 
circumstances.  The  agency  believes  that 
the  comment  period  for  MY  1989  is 
sufficienUy  long  to  provide  a  full 
opportunity  for  meaningful  participation 
by  the  public,  and  that  a  longer  period 
would  make  it  difficult  or  impossible  to 
make  a  final  decision  in  a  timely 
manner.  Accordingly,  the  agency  finds 
good  cause  for  the  shortened  comment 
period. 

XI.  Public  Meeting 

A  public  meeting  will  be  held  on 
September  14. 1988,  in  Washington,  DC. 
at  9:00  a.m.  at  the  U.S.  Department  of 
Commerce  Auditorium.  14th  Street  and 
Constitution  Ave..  NW.,  Washington, 
DC  20591.  The  agency  invites  interested 
members  of  the  public  to  participate  in 
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this  meeting  and  to  comment  on  the  full 
range  of  issues  raised  by  this  proposal, 
and  specifically  to  respond  to  the 
question  of  whether  manufacturers  have 
made  reasonable  efforts  to  meet  the  27.5 
mpg  CAFE  standard  and  to  the  question 
of  the  maximum  feasible  level  for  MY 
1989  and  MY  1990. 

No  opportunity  will  be  afforded  the 
public  to  directly  question  participants 
in  the  meetings.  However,  the  public 
may  submit  written  questions  to  the 
panel  of  Federal  officials  for  the  panel  to 
consider  asking  of  particular 
participants.  The  presiding  officials 
reserve  the  right  to  ask  questions  of  all 
persons  making  oral  presentations. 

Persons  wishing  to  make  oral 
presentations  at  the  pubUc  hearing 
should  contact  Mr.  James  )ones.  Office 
of  Maricet  Incentives.  NHTSA.  400 
Seventh  Street  SW..  Washington,  DC 
a»590.  (202)  386-4793,  by  September  9. 
1988.  so  that  time  limitations  (if 
necessary)  and  the  need  for  any  special 
equipment,  such  as  projectors,  can  he 
discussed  and  final  arrangements  can  be 
made.  Persons  whose  presentations  will 
include  slides,  motion  pictures,  or  other 
visual  aids  should  submit  copies  of  them 
for  the  record  at  the  meeting.  Oral 
presentations  will  be  limited  to  between 
5  and  15  minutes,  depending  on  the 
number  of  witnesses.  If  the  number  of 
requests  for  oral  presentation  exceeds 
the  available  time,  the  agency  may  ask 
prospective  witnesses  having  similar 
views  or  belonging  to  similar  types  of 
groups  or  occupations  to  combine  their 
presentations. 

Persons  making  oral  presentations  are 
requested,  but  not  required,  to  submit  25 
written  copies  of  the  full  text  of  their 
presentation  to  Mr.  James  Jones  no  later 
than  the  day  before  the  hearing.  If  time 
permits,  persons  who  have  not 
requested  time,  but  would  like  to  make  a 
statement,  will  be  afforded  an 
opportunity  to  do  so  at  the  end  of  the 
day's  schedule.  Copies  of  all  written 
statements  will  be  placed  in  the  docket 
for  this  notice.  A  verbatim  transcript  of 
the  public  hearing  will  be  prepared  and 
also  placed  in  the  NHTSA  docket  as 
soon  as  possible  after  the  hearing.  A 
schedule  of  the  persons  making  oral 
presentations  at  the  hearing  will  be 
available  at  the  designated  meeting  area 
at  the  beginning  of  the  public  hearing. 

XII.  Written  Comments 

Comments  are  requested  in  three 
specific  areas:  reasonable  efforts,  jobs, 
maximum  feasible  capability,  and  safety 
effects  of  the  CAFE  program.  The 
agency  has  discussed  in  more  detail 
what  it  needs  in  each  of  the  preamble 
sections  dealing  with  these  issues. 
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Interested  periene  are  invited  to 
submit  commentt  on  the  proposal, 
regardless  of  whether  th^  also  present 
oral  Btatenents  at  &e  September  14 
puUic  meeting.  It  tsreqaested  bat  not 
required  that  10  eopiea  be  snbmitted. 

All  comments  must  be  limited  not  to 
exceed  15  pages  in  length  (49  CFR 
553.21).  Necessary  attachments  may  be 
appended  to  Aes«  snlnaissions  widiout 
regard  to  the  IS-page  limit  This 
limitation  is  hitended  to  encourage 
common  tcrs  to  detau  meir  primary 
arguments  in  a  concise  fashion. 

If  a  nmraienter  wishes  to  snbmit 
certain  Mbnnation  imder  a  claim  of 
confidentiafity,  three  copies  of  the 
complete  submission,  indmfing 
purportedly  confidential  information, 
shoald  be  sabsiiitted  to  the  Chief 
Counsel,  NHTSA.  at  the  street  address 
givoi  above,  and  seven  eofries  from 
which  the  purportedly  confidential 
information  has  been  dieted  shodd  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  shoald  be 
accompanied  by  a  cover  letter  setting 
farther  the  ii^wmation  specified  in  the 
agency's  confidential  business 
information  regvtetion  {49  CFR  Part  512). 

All  comments  received  before  the 
close  (rf  business  on  Aie  ccHnment 
closing  date  indicated  in  the  DATIES: 
section  oi  this  preomMe  will  be 
considered,  and  wfll  be  available  for 
examination  hi  tihe  dodcet  at  die  above 
address  both  before  and  after  diat  date. 
Becaose  of  the  short  time  avaitabte  to 
decide  whether  to  issue  a  final  decision 
for  MY  1980,  the  agency  does  not  expect 
to  be  able  to  consider  any  late 
comments.  For  MY  1990^  conmento  filed 
after  die  closing  date  wiO  be  considered 
to  the  extent  possMe.  Rulemaking 
acti<»  BMy  proceed  at  any  time  after  the 
comment  doe  date.  Any  conmieBts 
received  after  die  closing  tete  and  too 
late  for  consfderatlon  in  regsrd  to  die 
action  wtti  be  treated  as  sv^gestions  for 
future  mlemaldBg.  The  NHTSA  will 
coBtimw  to  Qe  rrievant  moterial  as  it 
beeomes  ow^ablo  to  th«  ticket  after 
the  dosiBg  date,  and  it  is  recommended 
that  intecwtod  persoiM  continue  to 
examine  die  deicket  fernew  SMtcriaL 

Those  persetw  desiring  to  be  notified 
upon  receipl  of  their  eomraento  in  die 


rules  dodcet  should  enclose,  in  the 
envelope  with  dieir  commeivts,  a  self- 
addressed  stamped  postcard,  l^n 
receiving  the  comments,  die  docket 
supervisor  will  return  the  postcard  by 
mail. 

XOL 


A.  Economic  Impacts 

The  agency  conaiderad  the  eoonimiic 
im|dicatiaos  of  die  proposed  amendment 
and  determined  that  die  psepoaal  is 
maior  within  the  moaning  off  BxacHtive 
Order  12291  and  significaitt  widdn  the 
meaning  ot  die  Dq>attneBf  s  regnlatwy 
procedures.  The  agency's  dateilsd 
analysis  of  the  ecoaoaic  efiaete  is  set 
forth  in  a  Pirelindnary  Regulatory  Impact 
Analysis,  cofries  of  vdddi  are  available 
from  the  Dedwt  Section.  The  contento  of 
that  analysis  are  gmerally  described 
above. 

R  Environment  Impacts 

The  agency  has  analyzed  the 
enviromnental  inqpacte  of  the  proposed 
amencknent  to  the  1989-1990  modd  year 
passenger  aatomobile  avenge  fuel 
economy  standards  in  aceafdanca  with 
the  National  Bnviranmentd  PoMey  Act, 
42  US.C.  4321  er  s«9.  Copies  of  die 
Bavironmental  Asassiment  (EA)  are 
availaUe  from  die  Docket  Section.  The 
agency  has  tentativriy  eondeded  diat 
DO  significant  enviroian«ital  impact 
would  remh  from  the  executieii  of  diis 
rulemaking  action.  The  agency  notes,  for 
die  first  time  in  this  BA,  however,  that 
part  of  ito  aiial]rais  should  fndnde  the 
possible  efilBcte  of  the  potential  increase 
in  carbon  cBkndde  (COk)  bufld-iq*  aa  die 
result  of  action  lowering  die  stmidard 
(buildnqi  is  known  as  tlw  "greenhoose" 
effect). 

C.  Impacts  on  SmaU  Entities 

Consistent  with  die  provisi<ms  of  the 
Regalatory  FlexibiHty  Act  the  agoscy 
has  considered  the  impacto  ^is 
rulemaldiig  would  have  en  smaB 
entities.  1  cwt^  diat  diis  action  would 
not  have  a  significant  ecaHNnicimpact 
on  a  si^tai^ial  number  of  smaU 
entftiea.  Therefore,  a  regulatory 
flexihttty  analysis  is  not  required  for 
this  action.  No  passenger  car 
mmmfacturer.  tf  subject  to  the  proposed. 


rule  would  be  classified  as  a  "small 
business"  under  the  Regulatory 
Flexibffity  Act  In  the  case  of  small 
businesses,  small  organizations,  and 
small  goveramsBtal  units  which 
purchase  passenger  cars,  adoption  of  the 
proposed  nde  woold  not  affect  the 
availabifity  of  foel  effident  passenger 
cars  or  have  a  significant  eSad  on  the 
overaO  cost  of  purchaaiBg  and  operating 
passenger  cars. 

D.  InqMct  on  Federalism 

This  action  has  been  analyzed  in 
accordance  with  die  prindples  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  suffident 
Federaliffln  fanplications  to  warrant  the 
preparation  of  a  Pederafiam 
Assessment 

E.  Departateat  otfErmigf  Review 

In  accordance  witti  section  502(i]  of 
the  Cost  Savings  Act  die  agency 
submitted  diis  proposal  to  die 
Department  of  Bietgy  for  review.  Thsre 
were  no  unaccommodated  conmients. 

List  ef  SvbieGli  ta  «9  CFR  Part  531 

Energy  conservstioft  Pud  economy. 
Gasoline,  Imp<Hts,  Motor  vdddes. 

In  oonsidemtion  of  the  foregoing,  49 
CFR  Part  531  would  be  amended  as 
followK 

PART  531— PASSENQEII 
AUTOMOeiiE  A>«MQE  FUEL 
EOONOHV  tTANOAnOS 

1.  The  authority  citation  for  Part  831 
would  cootiniie  to  read  aa  Sottows: 

Anihsrily:  UUS.C  2002,  ddsgadoe  cf 
autlMcity  at  40  CFR  LSa 

{831J   [Amandadl 

2.  The  table  in  I  S3l.5(a)  wouU  be 
<»fPen,^]M  by  rsviatofl  the  fiMl  eoonomy 
standards  specified  lor  MY  1999-00  to 
die  levels  det«minedly  die  aganry  to 
be  the  maximum  feasiUe  average  hid 
economy  level,  based  <hi  the 
consideratioBS  discussed  above. 

laMMdcAagHtZCMW. 
BanyFaiifM, 

AaaociateAdminiatrotorforRukmakiag. 
[FR  Doc  8S-t9eW  Filed  S-20-88: 8:45  ami 
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30147.32405 

29719 

301 

27CFR 

9 

PropoMd  RutoK 

4 

29920 

„....  29674 

30848 

5 

30848 

7 

30848 

19 

32255 

28CFR 

0 

2 

.30989,31322 
29233 

29CFR 

1926 

29116 

2619 

30674 

2676 

30675 

PropoMd  RuteK 

1910 29822 

1915 

1917 

29920,  30512 
.29822,  30512 
.29822  30512 

1918 

1926 

.29822,30512 
29822  30512 

2510 

_  29922 

30CFR 

56 

32496 

57 _ „ 

„ _  32496 

250._ „ 

30705 

258 

901 _.... 

29884 

32049 

904 

925 

.....32220 

30449 

944 

31324 

946 

30450 

948 

32617 

PropoMdRuteK 

7 

_ 32257 

20 

„. ..  30312 

25 

75 

77 

32257 

30312.  32257 
30312 

256 

31424 

281  „ _... 

31424 

282. 

31442 

701 

29310 

773 

29343 

785 

29310 

843 

29343 

917 

32922 

935 „ 

29746 

31CFR 

103 _ 

_ 32221 

565 „. „ 

32221 

103 

210 

31370,  32323 
30512 

32CFR 

173 

„..  30839 

191 

-...30990 

199 

239a... 
239b... 
375..... 

385 

386 


387 29330.  30754 

389 29455 

706 30426 

838 —  30253 

1 900. 32388 

33CFR 

1 30259 

100 29456,  29457,  29676- 

29678,31326,31856 

110 „ 29032 

117 28883.  29032.  29034. 

29680. 30260. 31857. 32389 
165 29458.  29678.  30261. 

30839. 31858. 31859. 32390 
Propowd  RulwK 

117 „™ 30314 

1 65 28890 

1 66 29058 

34CFR 

31 31820 

327 29988 

675 30182 

706 „.  30790 

707 „._ 30790 

708 30790 

PropoMd  RuteK 

74 31 580 

75 31 580 

76 .31580 

77 „ 31 580 

237 _..  31 580 

263 31 580 

300 31 580 

356 31580 

562 „ 31580 

630 31 580 

653 „ _ _  31 580 

762 „ 31 580 

36CFR 

7 29681.  32924 

PropoMdRulM: 

7 28891,  30849 

1 3 29746 

222 30954 


28873.  30994     51 28884.  29890.  30020. 

30676       30224, 30427. 30428. 30998, 

30678       31 328, 3t329. 31880. 31B81 . 

30996        32049. 32391,  aeaaa 

.  29329.  30754     60 29681 

29454     62. —  30051,  31882 

82; 30S6B 

122 3900* 

1 28 3900* 

148 30908 

1 52 30431 

15a _ 30431 

1 58. 30431 

1 58i 30431 

162...._ „ 30431. 

1 63. 30431 

1 66 290^ 

168 „ „...2a03T 

18a .„29rai,  30053.  30676, 

30999 

261 „.  29038.  29988..  300S5. 

31330' 

264. 31 1 3S 

266 _ „ _.31198 

268 31 1M 

268. 31 138 

271 29460,  29461,  31000, 

31138,32889 

272 30054 

300 30002 

370 „..  29331 

70a „ _.  31248 

76t. 29114 

799. 3T804 

PrapoMd  RuteK 

Ch.  I 32081 

35.„ __ 291 94 

50 „...„ 29346 

51  .„ 29346 

52 .29236-29242.  30239. 

3085a  31049 

58 29346 

61  .„ 31 801 

82 30604 

141 31518 

1 42. __ 29 1 94.  31 51 6 


37CFR 

202 

PropoMd  RuteK 
202 


.29887 


29923 


38CFR 

4 _..  30261 

1 7 32390 

21 28883.  32390,  32619 

PropoMd  RuteK 

3 32627 

21 3031 4 

39CFR 

232 — 29460 

PropoMd  RuteK 

111 29483,  29748,  30452. 

32406 
232..- 29750 


40CFR 

23 


.29320 


1 45. _..  30852 

1 56. 32322 

1 7a -  32322 

180 29244,  31049,  31050, 

32257, 32494 

228.. — 31052,  32628 

24a 291 68 

261. 28892.  29058.  29067 

271.„ - „ 32326 

30a 29484,  30005,  30452 

304..- »42a 

7991- „ „ 31 81 4 

41CFR 

101-7....- 29045 

101-26...- 29234 

101-40 29046 

101-47 29892 

105-58.. 31863 

201-1 30706 

201-2 30706 

201  -1 1 29051 

201-23. 30708 

201-24. 30708 

201-30 29051 

201-31 - „  29081 

201-32 - 29651 

PropoMd  RuteK 

101-1 „  28895 

1 05-1 28896 

201-1 32085 


2(»-2:— . 
20t-a31.„ 
2(»-»«„- 


.32086 


.32086 


.320^& 


42CFR 

498 


.31334 


7* 29580 

90 - 32259 

405 29486.  29590,  31888 

410.™ 20486 


4ia- 
4ia- 


.31688 
.29590 


438; 3031 7..  31301 

434 32406 


436.. 
438... 


.322S^ 


44a.. 

482.- 
480-. 


.32252 
.29590 


488- 


.29590 
.29590 
.29600 


489..- 
498..- 
1003.. 


.20486 
'20580 


.29486 


43CFR 

3000 — 31867.  31958 

3100 31880^  31867.  31958. 

31959 

31 10. 31867.  31968 

3120 — 31887.  31958 

3130 31666. 31867.  31359 

31  SO 31866.  31950 

3180 31866.  31887.  31958 

3180 31866.  31867.  31959 

3200 31866.  31867,  31968, 

31959 

322). 31959 

3280 31867 

5480 31001 

5470 -. 31001 

834a _ 31002 

PuMcLMdOrdWK 

6686. — _....  30264 


-.32631 

31053 


3480.- 
545a.. 


44CFR 

64 29053 

65 31 868 

67 31057.  31869.  31870 

Prop— d  RuteK 

67 28896,  28897.  31892 

45CFR 

206l_ 30432 

233: 30432 

400i. - 32222 

801t 29894.  30379 

1 1 80. 31336 

160F.- - 30678.  32322 

46Cni 

25 .'. 31 004 

30 2897D 

31 woptj 

32 32050 

61  ..„ - „  32225 

71 „ 32225 

7^ 32050 

91 32225 

92 32050 

98 — 28970 

1 51 28970 

153; 28970 
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.32^5 


...3222S 
....32225 
-..32050 
„..  31870 


.30852 
.30852 


167 

169. 

189 „.... 

190 

382 

571 

581 

47CFR 

0 29053 

1 28940.  32394 

15 32061 

32. ._  30066 

36. 83010 

64 29063 

69. , 30060 

73 29058.  29462-29464. 

29895-29897. 30640, 30641 , 
31339,31340.32899 

87 28940 

94 30059.  32901 

300 3(D060 


1. 
22_ 


-.30653.31377 

30075 

30075 


36 29493.  33013 

73 29403.  29751,  29925- 

29927. 30076, 30663. 30664, 

31884.32633.32634 

74 29493 

80 30075 

90 30075 


94.... 


.30653,31377 


6. 

45 

52.„.- 

48CFR 

204 

208 

215 

223 

25E... 

504 

505 

514 

515 


.00 
-00 
-00 


32620 

29332 

32620 

,..„ 32620 

- — 29332,32620 

30841 

28886 

28885,30841 

30841 


522 30641 

525 _ 28885 

532.._ 30841 

534 30841 

538 _  30841 

537 30841 

552. 30841 

553 30841,  32820 

1 246 301 76 

1252 31006 

1 505 31 871 

1 506 „ 31 871 

1 81 5 32902 

1817 32902 

1835 32902 

1870 32902 

2 30818 

8 3301 7 

12 32561 

14 30818 

15 30818 

25 32558 

45 33020 

52 30818,  31280.  32558. 

32561,33020 


215 

927 

49CFR 

7 

191 

19^ 

193 

195 


.29347 
.29494 


..30265 
...29800 
...32263 
...32263 
.29800,32263 


571 30433,  30680,  31007 

580..«^ »464 

1 150. 31341 


24 26995 

393~....~....».~..«.. .™-..  31378 

631 33080 

671 30665.  31378.  31379. 

31712.31716.32409 

861 32994 

1004 29498 

1 041 29498 

1 1 62. 29245 

1 31  i 31 720 


-..29336.32824.32827 
.„29697. 31341,  31612 

30682 

„  28886 

.-.30845,31701,32621 


50  cm 

17„.. 
20.„ 
23.™ 
215.- 
285... 

611 29337.  31009.  32051. 

32394 

641  .....„_ - 30846 

66llll..29235,  29337. 29487, 
30285,30286,31343, 
31344,31872,32233 

662. 32394 

663 29338.  29480,  29907. 

31009, 32621 

672 31010,  32051 

674 31010 

PropoMd  RulM: 

■J  4__ __ _ _  30077 

17_._ 31721^1723,  32322 

20 „....  30622 

21 .™ „.- 32634 

80...„ „..  29500 

21 6 31 725 

600 30082 

601 „ 30082 

604 „ 30082 

605 „ 30082 

61 1 30322 

625 29549,31416 

646 „ 3241 2 

658 ...._ 32264 

672 _.  30322,  31728 

675 „ 30322,  3241 5 

681 31381 


UST  OF  PUBLIC  LAWS 

Not*:  No  pubNc  bills  vvhich 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  inclusion 

In  today's  Utt  of  Public 

Laws. 

Ust  List  August  17.  19m 
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CFR  CHECKLIST 


R*vlskMDit* 


Jon-. 

'Jan. 
Jan. 

Jan. 
Jan. 
Jan. 


Jon. 


1,  1988 
1.  1988 
1.1988 

1,1988 
1.1988 
1.  1988 

1.  1988 
y.  1988 
T.  1988 
T.  1988 


TM»chaddlst,  prepirad  t^  tha  Qffica  o^tteFadaral  R«§istsr.  i» 
p«Mstwd  waekly.  I»is  arraogadin  tha  ofdsr  of  CFR  tiNas,  ptieee,  and 
reiMioadaats. 

An  astarisk  (*)  precedes  each  entry  that  has  t>een  issued  since  Met 
wwfcaadtirtiich  is.now  availabia  for  saia  at  tha  GoMammarM  Prmting 
Oflka. 

Hmm  uaMs  issued  dwing  the  week  sen  announced  on  ttw  back  cover  of 
tha  daily  Fsdaral  RagMar  as  they  t)ecome  availat>le. 
A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR"  set, 
alto  appean  in  thfttatast  i8su»ef  ttw  LSA  (List  otCFft  Sections 
Aliseted).  wtuch  is  rawisedmanmy. 

The  annual  rate  for  subscription  to  ^1  revised  vohjmes  is  $595.00 
domestic,  $t48.75  additional  for  foreign  mailing. 
Order  from  Superintendent  of  Documents,  Government  Printing  Office, 
Washington.  DC  2W0R  Charge  orders  (VISA,  MasterCard,  or  GTO 
Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 
rsS'-aasa  ftom  8:0Ba.m.  to  4*0- p.m.  eastern  Hme,  Mbnday— Friday 
(except  hoHdays). 
TNto 

1.2(2  lks«wd) 

3  (W87  Cowplotioii  ontf  tarts  100  m&  101) 

4 

5  Parts. 

1-«9 

700^1199. 

120D-fnd.  6  (6  R(s«\ad)„ U.OO 

7Pai1sr 

0-26 

27-45...._ 

46-S1 

5».„ „ _ 

53-a» „ 

21ft-299„ 

308-3»9....„ 

400-699 

700-899 „ 22.00 

900-999 „ 26  00 

1000-1059 15  00 

1060-1119 12  00 

liaO-1199. „ 1100 

1200-1499... „ 17  00 

1500-1899 9  50 

1980-1939 — 1 1  QO 

1940-1949 21  00 

1950-1999 1800 

2000-end.. 6.50 

•  nj» 

9  Parts: 

1-W9 19.00 

200^ - 17.00 

10  Parts: 

0-50 _„ 

51-199. _ 

20»499 

400-499 

11 

12  Parts: 

1-199. 

200^219 „ „ 10.00 

220-299 14.00 

300-499....„ _ nm 

500-599 _... is.|a 

600-&KI „..  nm 

13  20.00 

14  Parts: 

i-» ar.oo 

60-139 19.00 


Pricft 

$10.00 

11.00 

T4.00 

14.00 
15.00 


15.00 
11.00 
16.00 
23.00 
18.00 
22.00 
11.00 
17.00 


1988 
1988 
1988 


1988 
1988 
1988 


Jon.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1. 
Jan.  1,  1988 
Jan.  1,  1988 
Jan.  I.  1988 
Jan.  1.  1988 
Jan.  1,  1988 
1,1988 
1,1988 
1,1988 


Jan 
Jan 
Jan 


Jon. 
Jm. 


1,  1988 
1,  1988 


18.00 
14.00 
13.00 
13.00 
24.00 
MsOO 


Jon. 

■Jan. 

Jan. 

Jan. 


1,  1988 
1,  1988 
1,  1987 
1,  1988 
1,1988 
Julyl,  1988 


11.00  Jan. 

Jan. 
Jan. 
km. 
Jon. 
Jon. 
Jan. 


1,  1988 
1,  1988 


Jan. 
Jon. 


1988 
1988 
1988 
1988 
1988 

1988 
1988 


TW*  Prtct 

140-199 9.50 


1S0-999. 
IQOO-M 

17 

1-199 

200-239.. 
240-M.... 

18  Parts: 
l-149w..„.. 
150-279.. 
280-399.. 
4Q0-M.... 

IftPartK 

1-499: 

200-«kI.... 

20 


14.00 
14.00 
21.00 

1S.00 

12.00 

13.00 

9.00 

27.00 
5.50 


1-8991 12:00 

400-499 23  00 

500-hd 25.00 

2T  Parts: 

1-99 12.00 

100-169 „ 14.00 

170-199 16.00 

200-299 5.00 

300-499 _ 26  00 

500-599 „...„ 20  00 

600-799 7  50 

800-1299 „ 16.00 

1300-fn(i 6.00 

22  Parts: 

1-299 20.00 

300-aid _ 13.00 

23  r6.00 

24  Parts: 

0-199 15.00 

200-499 26.00 

500-699 9.50 

700-1699 19  OO 

1700-6x1 15.00 

25  24.00 
26Parts: 

§S  1.0-1-1.60 13.00 

§51.61-1.169 23.00 

§§1.170-1.300 17.00 

§§1.301-1.400 14.00 

§  §  1.401-1.500 24.00 

§§  1.501-1.640 15.00 

§§  1.641-1.850 17.00 

§§  1.851-1.1000 28.00 

§§  1.1001-1.1400 16.00 

§§  1.1401-end 21.00 

2-29 19.00 

30-39 14.00 

40-49 IJOO 

50-299 15.00 

300-499 15.00 

500-599 8.00 

600-Cnd 6.00 

27Parta: 

1-199 23.00 

20O4nd „ 13.00 

2«  23.00 


RvvisioaDat* 

Jon.  1,  1988 
Jan.  1.  1988 
Jan.  1.  1988 

Joi.  1.  1988 
Jan.  1,  ¥988 
Jan.  1,  1988 

Jon.  1,  1988 
Jon.  1,  1988 
Jon.  1,  1988 

Apr.  1.  1988 
Apr.  1.  19B8 
Apr.  1.  1988 

Apr.  1.  1988 
Apr.  1.  1M8 
Apr.  1,1988 
Apr.  1.1988 


Apr! 
Apr.  1, 


1988 
1988 


Apr.  1,  1988 
Apr.  1,  ms 
Apr.  1,  1988 

Apr.  t,  1988 
Apr.  1.  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1,  1988 

Apr.  1.  1988 
Apr.  1,  1988 
Apr.  1,  1988 

Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1,  1988 

Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1.  1988 
Apr.  1.  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1.  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1.  1988 
Apr.  1.  1988 
»  Apr.  1,  1980 
Apr.  1.  1988 

Apr.  1.  1988 
Apr.  1,  1988 
July  1,  1987 
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TNto 


PHc4       R#vWon  Dsto 


29  Parts: 

0-99 16.00 

100-499 _ 7.00 

S0O-«99 24.00 

900-1899 10.00 

1900-1910 „ 38.00 

•1911-1925 _... -....  8.50 

1926 _ _ 10.00 

1927-6id..._ 23.00 

aopwtK 

0-199 „ 20.00 

200-699..... 8.50 

700-&d 18.00 

31  Parts: 

0-199 ; „ 12.00 

200-fiMl 16.00 

32  Parts: 

1-39.  Vol.  I 15.00 

1-39.  Vd.  I „ 19.00 

1-39.  Vol.  ■ 18.00 

1-189 20.00 

190-399 23.00 

400-629 21.00 

630-699 13.00 

700-799 15.00 

800-£iid 16.00 

33  Parts: 

1-199 27.00 

200-M „ 19.00 

34  Parte 

1-299 „...  20.00 

300-399 _ 11.00 

400-Ciid 23.00 

35  9.00 

36  Parts: 

1-199 12.00 

20&4nd 19.00 

37  13.00 

38  Parts: 

0-17 21.00 

18-€nd - 16.00 

39  13.00 

40Parts: 

1-51 21.00 

52 26.00 

53-60 _ 24.00 

61-80 12.00 

81-99 25.00 

100-149 23.00 

150-189...„ 18.00 

190-399 29.00 

400-424 22.00 

425-699 21.00 

700-6«d 27.00 

41Ctwpters: 

1,  1-1  to  1-10 13.00 

1,  1-1 1  to  Appendix,  2  (2  Iteswved) 13.00 


3-6.. 


14.00 
6.00 
4.50 

13.00 
9.50 

13.00 


8 

9 

10-17. 

18,  Vol.  I,  Ports  1-5    

18,  Vol.  8,  Ports  6-19 13.00 

18,  Vol.  n.  Ports  20-52 13.00 

19-100 13.00 

1-100 10.00 

101 23.00 

102-200 1 1 .00 

201-6id 8.50 


July  1, 1987 
July  1,  1987 
July  1,  1987 
July  1. 1987 
July  1,  1987 
July  1.1988 
July  1, 1987 
July  1. 1987 

July  1. 1987 
July  1. 1987 
July  1.  1987 

July  1.  1987 
July  1.  1987 

«July  1.1984 

«  July  1. 1984 

«  July  1.1984 

July  1,  1987 

July  1,  1987 

July  1,  1987 

■July  1,1986 

July  1,  1987 

July  1. 1987 

July  1.  1987 
July  1.  1987 

July  1,  1987 
July  1.  1987 
July  1.  1987 
July  1, 1987 

July  1.  1987 
July  1.  1987 
July  1.  1987 

July  1.  1987 
July  1,  1987 
July  1.  1987 

July  1, 1987 
July  1,  1987 
July  1.  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1.  1987 
July  1,  1987 
July  1,  1987 
July  1.  1987 

•Julyl,  1984 

•  July  1,  1984 
•Julyl,  1984 
•July  1,1984 
•Julyl,  1984 
•Julyl,  1984 

•  July  1.  1984 
•July  1,1984 
■  July  1,  1984 
•Julyl,  1984 
•July  1,1984 

July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 


THIc 

42Parta: 

1-60 „ 15.00 

61-399 5.50 

400-429 21.00 

430-M „ 14.00 


15.00 
24.00 
11.00 
18.00 


431 

1-999 

1000-3999. 
4000-{Ml..„ 
44 


46! 

1-199 __. ....__._......._..........  14.00 

200-499..„ 9.00 

500-1199 18.00 

1200-&id ™„ _ 14.00 


461 

1-40 13.00 

41-69 13.00 

70-89 „ 7.00 

90-139 „ „ 12.00 

140-155 „ 12.00 

156-165 _ 14.00 

166-199 13.00 

200-499 19.00 

500-6td „ 10.00 


471 

0-19 17.00 

20-39 - 21.00 

40-69 10.00 

70-79 17.00 

8&-End 20.00 

48  Ctia|>tsrs: 

1  (Pom  1-51) 26.00 

1  (Ports  52-99) „.„ „ 16.00 

2  (Ports  201-251) 17.00 

2  (Ports  252-299) 15.00 

3-6 - 17.00 

7-14 ™ 24.00 

15-6>d 23.00 

49  Parts: 

1-99 10.00 

100-177 25.00 

178-199 19.00 

200-399 17.00 

400-999 22.00 

1000-1199 17.00 

120a-€Bd 18.00 


501 

1-199 16.00 

200-599 12.00 

600-M 14.00 

OR  Index  and  findngs  Aids 28.00 

ComplMo  1988  CFR  set 595.00 

Microiicne  ltk  ramoni 

Coniplete  set  (one-time  moling) 125.00 

Complete  set  (one-time  moling) 1 15.00 

Subxription  (moled  as  issued) 185.00 

Subscription  (moled  as  issued) 185.00 

IrMividual  copies 3.75 


Oct.  1.  1987 
Oct.  1.  1987 
Od.  1.  1987 
Oct.  1. 1987 

Oct.  1. 1987 
Od.  1,  1987 
Oct.  1. 1987 
Od.  1. 1987 

Od.  1. 1987 
Od.  1,  1987 
Od.  1. 1987 
Od.  1. 1987 
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ACTION 
NOTICES 

Grants;  availability,  etc.: 
Foster  grandparent  program,  33160 

Agricultural  Marketing  Service 

RULES 

Milk  marketing  orders: 

Texas.  33102 
Olives  grown  in  California,  and  imported,  33100 
Tobacco  inspection: 

Growers'  referendum  results,  33097 

* 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service;  Federal  Grain  Inspection 
Service;  Forest  Service 

Air  Force  Department 

NOTICES 

Meetings: 
Scientific  Advisory  Board,  33169 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administration 

NOTICES 

Meetings;  advisory  committees: 
September  correction,  33182 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Melon  fly,  33098 
Oriental  fruit  fly,  33098 
Peach  fruit  fly,  33099 

Army  Department 

See  Engineers  Corps 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
California,  33162 
Massachusetts,  33162 
South  Dakota,  33162 
Utah,  33162 

Coast  Guard 

RULES 

Regattas  and  marine  parades: 

Atchafalaya  River,  Morgan  City,  LA;  fireworks  display, 
33125 
NOTICES 
Meetings: 

National  Boating  Safety  Advisory  Council,  33210 

Commerce  Department 

See  International  Trade  Administration;  Minority  Business 
Development  Agency;  National  Oceanic  and 
Atmospheric  Administration 

Defense  Department 

See  also  Air  Force  Department;  Engineers  Corps 


RULES 
Personnel: 

Health  promotion,  33122 
PROPOSED  RULES 

Personnel: 
DOD  civilian  employees;  compliance  with  Host  Nation 
Human  Immunodeficiency  Virus  (HIV)  screening 
requirements,  33151 

Education  Department 

RULES 

Federal  claims  collection,  33424 
Postsecondary  education: 

Student  assistance  general  provisions,  33430 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

33170 
Meetings: 

Education  Intergovernmental  Advisory  Council,  33171 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Accurate  EHe  Casting  Co.  et  al.,  33191 
Federal  Steel  &  Wire  Corp.  et  al.,  33192 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  eta: 

Savanna  River  Plant,  Aiken,  SC,  33172 
Nuclear  waste  management: 

Civilian  radioactive  waste  management — 
Dry  cask  storage  study,  33173 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Suffolk.  VA,  33170 

Environmental  Protection  Agency 

PROPOSED  RULES 
Hazardous  waste: 
IdentiHcation  and  listing — 
Toxicity  characteristic,  regulatory  levels  establishment; 
and  delisting  program,  fate  and  transport  model 
use,  33152 
Waste  management,  solid: 

Disposal  facility  criteria,  33314 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

33176 
Pesticide  registration,  cancellation,  etc.: 

Inorganic  arsenicals  for  non-wood  preservative  use.  33177 
Water  quality  criteria: 
Ambient  water  quality  criteria  documents;  availability, 
,    33177 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Export  Administration 

See  International  Trade  Administration 
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Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Oregon,  33139 

Virginia,  33139 
PROPOSED  RUUS 
Radio  stations;  table  of  assignments: 

Florida,  33155 

Georgia,  33154 

Mississippi;  correction,  33155 
Television  stations;  table  of  assignments: 

Florida,  33155 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

33179 
Meetings;  Sunshine  Act.  33213 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 
Arizona  et  al,  33136 
New  York  et  al.,  33133 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Miimesota  Power  &  Light  Co.  et  al,  33174 
Natural  gas  certificate  filings: 

Trunkline  Gas  Co.  et  al,  33175 

Federal  Grain  Inspection  Service 

NOTICES 

Meetings: 
Advisory  Committee,  33161 
(2  documents) 

Federal  Home  Loan  Bank  Board 

RULES 

Federal  Savings  and  Loan  Insurance  Corporation: 
Acquisition  of  control  of  insured  institutions;  Principal 
Supervisory  Agents,  etc.,  33104 

Organization,  functions,  and  authority  delegations: 
Financial  Management  Division  et  al,  33104 

Federal  Maritime  Commission 

RULES 

Maritime  carriers  and  related  activities  in  domestic  offshore 
commerce: 
Tariff  publication  of  free  time  and  detention  charges 
applicable  to  carrier  equipment  interchanged  with 
shippers  or  their  agents,  33139 
PROPOSED  RULES 

Maritime  carriers  and  related  activities  in  foreign 
commerce: 
Tariff  changes;  effective  date  rules,  33153 
NOTICES 
Agreements  filed,  etc.,  33179.  33180 

(2  docimients] 
Complaints  filed: 
Atlantis  Line,  Ltd.,  et  al,  33180 

Federal  Trade  Commission 

PROPOSED  RULES 

Prohibited  trade  practices: 
Iowa  Chapter  of  American  Physical  Therapy  Association, 

33144 
Pacific  Resources  Inc.,  33142 


NOTICES 

Premerger  notification  waiting  periods;  early  terminations. 
33181 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  Species  Convention: 
Bobcat;  export,  33156 

Food  and  Drug  Administration 

RULES 

Color  additives: 

D&C  Red  No.  33,  33110 

FD&C  Red  No.  3  and  D&C  Red  Nos.  33  and  36,  33122 
Human  drugs: 

Drug  master  file  submissions,  33121 
PROPOSED  RULES 
Color  additives: 

FD&C  Red  No.  3,  33147 
NOTICES 
Food  for  human  consumption: 

Foods  and  food  ingredients  produced  by  new 
technologies;  study  announcement,  33182 
Human  drugs: 

Homeopathic  drugs  marketing  conditions;  compliance 
policy  guide  availability;  correction,  33183 
Medical  devices: 

Ophthalmic  devices — 
Contact  lenses.  Class  III:  draft  guidance  document 
availability,  33183 

Forest  Service 

RULES 

Timber  sales,  national  forest: 
Removal  of  timber,  33126 

General  Services  Administration 

PROPOSED  RULES 

Acquisition  regulations: 

Value  engineering  program:  contract  shared  saving  policy, 
33155 

Health  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration; 
National  Institutes  of  Health 

Housing  and  Urban  Development  Department 

RULES 

Public  and  Indian  Housing: 
Tenancy  and  administrative  grievance  procedure.  33216 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
National  Park  Service;  Surface  Mining  Reclamation  and 
Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 

Granular  polytetrafluoroethyiene  resin  from  Italy,  33163 

Television  receivers,  monochrome  and  color,  from  Japan, 
33164 
Antidumping  and  countervailing  duties: 

Administrative  review  requests.  33163 
Short  supply  determinations: 

Railroad  axles.  33165 
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Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 
Luhring,  Jorge,  et  al..  33190 

Labor  Department 

See  also  Employment  and  Training  Administration;  Mine 
Safety  and  Health  Administration;  Occupational  Safety 
and  Health  Administration;  Pension  and  Welfare 
Benefits  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
33191 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Arizona;  correction,  33185 
Survey  plat  filings: 

Colorado,  33185 
Withdrawal  and  reservation  of  lands: 

New  Mexico,  33186 

Mine  Safety  and  Heaith  Administration 

NOTICES 

Safety  standard  petitions: 
BethEnergy  Mines,  Inc.,  33193 
Castle  Gate  Coal  Co.,  33193 
Consolidation  Coal  Co..  33193 
Granny  Rose  Coal  Co.,  33194 
Helen  Mining  Co.,  33194 
Lisa  Lee  Coal  Co.,  33195 
New  Era  Coal  Co.,  Inc.,  33195 
WESCO  Coal  Co.,  33196 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Michigan,  33166 
Missouri,  33166 
Ohio,  33167,  33168 
(2  documents) 

Nationai  Aeronautics  and  Space  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 
Associate  Deputy  Administrator,  33110 

National  institutes  of  Health 

NOTICES 

Meetings: 
National  Institute  of  Allergy  and  Infectious  Diseases, 

33184 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  33184 
National  Library  of  Medicine,  33185 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish,  33140 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
State  programs — 
Evaluation  findings  availability,  33168 
Intent  to  evaluate  performance,  33168 
Permits: 
Experimental  fishing,  33169 


National  Park  Service 

NOTICES 

Concession  contract  negotiations: 

Carr's  Grocery  and  Canoe  Rental,  33186 

Magton,  Ltd.,  33186 

Michiana  Industries,  33187 

Milemark,  Inc.,  33187 

Rainy  Lake  Cruises,  Inc.,  33187 

Signal  Montain  Lodge,  33188 

Southern  Seas,  Inc.,  33188 
National  Register  of  Historic  Places: 

Pending  nominations — 
Alabama  et  al.,  33188 

National  Science  Foundation 

NOTICES 

Meetings: 
Ocean  Sciences  Research  Advisory  Panel,  33204 

Nuclear  Regulatory  Commission 

NOTICES 

Abnormal  occurrence  reports: 

Periodic  reports  to  Congress,  33205 
Environmental  statements;  availability,  etc.: 

Indiana  Michigan  Power  Co.,  33205 
Meetings;  Sunshine  Act,  33213 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Safety  and  health  standards: 
Hazardous  energy  sources  control  (lockout/tagout],  33149 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Harris  Trust  &  Savings  Bank  et  al.,  33196 
State  Street  Bank  &  Trust  Co.  et  al.,  33198 

Prospective  Payment  Assessment  Commission 

NOTICES 

Meetings,  33209 

Public  Health  Service 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration; 
National  Institutes  of  Health 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Securities: 
Foreign  broker-dealers;  registration  requirements,  33147 

NOTICES 

Self-regulatory  organizations: 
Clearing  agency  registration  applications — 
Delta  Government  Securities  Options  Corp.,  33209 

Small  Business  Administration 

PROPOSED  RULES 

Business  loan  policy: 

Lender  fees,  33141 
NOTICES 
Disaster  loan  areas: 

New  York.  33209 
Meetings;  regional  advisory  councils: 

Iowa,  33210 
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Rules  and  Regulations 


Federal  Register 

Vol.  53,  No.  168 
Tuesday.  August  30,  1968 


This  section  of  the  FEDERAL  REGISTEH 
comains  regulatory  documents  Iwving 
general  applicability  and  legal  eMact.  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  RagiiaiionB.  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  RaguMiora  is  sold 
by  the  Supenntandenl  ol  Oocumenta. 
Prices  of  new  books  are  listed  in  «ie 
first  FEDERAL  REGISTER  issue  of  each 

WOOK. 


DEPARTMENT  OF  AGRICULTURE 
AgrlcuHiral  Harlcellng  Sarvfe* 
7  CFR  Part  29 
[AMS-TB-86-033RN] 

Tobacco  Inspection;  Growers' 
Referendum  Results 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACnoN:  Final  rule. 

summary:  This  document  contains  the 
determination  with  respect  to  the 
referendum  on  the  designation  of  the 
consolidated  fhie-cafed  tobacco  maikets 
of  Carthage  and  Aberdeen.  North 
Carolina.  A  mail  referendum  was 
conducted  during  the  period  of  Mardi 
28-April  1, 1988,  among  tobacco  growers 
who  sell  their  tobacco  at  auction  in 
Carthage  and  ^lerdeen.  North  Carolina, 
to  determine  producer  approval  of  the 
desi^iation  of  these  two  markets  as  one 
consoUdated  market  Eligible  producers 
voted  in  favor  of  the  desi^iation. 
Therefore,  for  the  1989  and  succeeding 
flue-oured  marketing  seasons,  the 
Carthage  and  Abenteen,  North  Carolina, 
tobacco  markets  shall  be  designated  as 
and  be  called  Carthage-Aberdeen.  The 
regulations  are  amended  to  reflect  this 
new  designated  market 
EFFECTIVE  DATE:  September  29, 1988. 
FOR  FURTHER  IMFORMATKM  CONTACT: 
Director.  Tobacco  Division,  Agricultural 
Marketing  Service.  United  States 
Department  of  Agriculture,  P.O.  Box 
96456,  Room  502  Annex,  Washington, 
DC  20090-6456,  telephone  (202)  447- 
2567. 


SUPPLEMENTARY  INFORMATION:  A  notice 
was  published  in  the  March  24. 1988. 
issue  of  the  Federal  Registar  (53  FR 
9673]  advising  that  a  referendum  would 
be  conducted  among  flue-cured 
producers  who  market  their  tobacco  on 
the  Carthage  and  Aberdeen.  North 
Carolina,  markets  to  ascertain  if  such 
producers  favored  the  designation  of  the 
consolidated  market  Carthage  and 
Aberdeen  had  been  officially  and 
separately  designated  on  June  26, 1942  (7 
CFR  4811]  under  the  Tobacco  Inspection 
Act  of  1935  (7  U.S.C.  511  etseq.]. 

The  referendum  was  conducted 
among  producers  who  were  engaged  in 
the  production  of  flue-cured  tobacco 
which  they  marketed  in  Carthage  and 
Aberdeen,  North  Carolina,  during  the 
calendar  year  1987.  Ballots  for  the 
March  28-ApriI  1  referendum  were 
mailed  to  410  producers.  Approval 
required  votes  in  favor  of  the  proposal 
by  two-thirds  of  the  eligible  voters  who 
cast  valid  ballots.  The  Department 
received  a  total  of  113  responses:  101 
eligible  producers  voted  in  favor  of  the 
consolidation  of  the  Carthage  and 
Aberdeen  maikets:  2  eligible  producers 
voted  against  the  consoUdation;  and  10 
ballots  were  determined  to  be  invalid 
because  they  were  not  completed  and/ 
or  signed. 

The  notice  of  referendum  announced 
the  determination  by  the  Secretary  that 
the  consolidated  market  of  Carthage- 
Aberdeen,  North  Carolina,  would  be 
designated  as  a  flue-cured  tobacco 
auction  market  and  receive  mandatory, 
Federal  grading  of  tobacco  sold  at 
auction  for  the  1988  and  succeeding 
seasons,  subject  to  the  results  of  the 
referendum.  That  determination  was 
based  on  the  evidence  and  arguments 
presented  at  a  public  hearing  held  in 
Aberdeen,  North  Carolina,  on  October 
28, 1987,  pursuant  to  applicable 
provisions  of  the  regulations  issued 
under  the  Tobacco  Inspection  Act  as 
amended.  The  referendum  was  held  in 
accordance  with  the  provisions  for 
referendum  of  the  Tobacco  Inspection 
Act  as  amended  (7  U.S.C.  Slid]  and  the 
regulations  set  forth  in  7  CFR  29.74. 

This  final  rule  has  been  reviewed 
under  USDA  procedures  established  to 


implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "nonmajor" 
rule  because  it  does  not  meet  any  of  the 
criteria  established  for  major  rules 
under  the  executive  order. 

Additionally,  in  cooformance  with  the 
provisions  of  Pub.  L.  96-354,  the 
Regulatory  Flexibility  Act,  full 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  Tobacco  warehousemen  and 
producers  fall  within  the  conflnes  of 
"small  business"  as  defined  in  the 
Regulatory  Flexibility  Act  A  number  of 
Arms  which  are  affected  by  these 
adopted  regulations  do  not  meet  the 
deflnition  of  small  business  either 
because  of  their  individual  size  or 
because  of  their  dominant  position  in 
one  or  more  marketing  areas.  The 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  acdon  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entitiet,  and  will  not  substantially  affect 
the  noraul  movement  in  the 
marketplace. 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practices  and 
procedure.  Tobacco. 

For  tiie  reason  set  forth  in  the 
preamble.  7  CFR  Part  29,  Subpart  D,  is 
amended  as  follows: 

PART  29— {AMENDED] 

Subpart  D— Order  of  Designation  of 
Tobacco  Markets 

1.  Tlie  authority  citation  for  7  CFR 
Pari  29,  Subpart  D,  continues  to  read  as 
follows: 

Authority:  Sec.  5.  48  Stat.  732  as  amended 
by  sec.  I57(a)(i).  95  Stat.  374  [7  US.C.  Slid). 

§  29.8001    [Amended] 

2.  In  §  29.8001,  the  table  is  emended 
by  removing  under  item  (t)  in  the  column 
Auction  Markets  the  words  "Aberdeen, 
N.C.  and  "Carthage,  N.C."  and  by 
adding  a  new  entry  (bbb]  to  read  as 
follows: 


TenHixy 


Type  of  tobaccos 


Auction  markeis 


Order  ol  designation 


OMion 


(l)t>b)Nortti  Carolina. 


Flue-Curad.. 
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Dated:  August  22, 1968. 

|.  Patrick  Boyla, 

Administrator 

[FR  Doc  8»-1963e  Filed  8-29-88:  8:45  am] 


Animal  and  Plant  Health  Inspection 
Sarvloe 

7  CFR  Part  301 

[DodwlNaW-123] 

Melon  Hy;  Removal  of  Regulations 

AOENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule. 


f.  We  are  affirming  without 
change  an  interim  rule  that  removed  the 
melon  fly  regulations  that  designated  a 
portion  of  Los  Angeles  County  in 
California  as  a  quarantined  area  and 
imposed  restrictions  on  the  interstate 
movement  of  regulated  articles  from  that 
area.  We  have  determined  that  the 
melon  fly  has  been  eradicated  &om  Los 
Angeles  County,  California,  and  the 
regulations  are  no  longer  necessary. 

EFTECnVE  DATE  September  29. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Eddie  Elder,  Chief  Operations  Officer, 
Domestic  and  Emergency  Operations 
Staff,  PPQ,  APHIS.  USDA,  room  661. 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  301-436-6365. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  May  16, 
1968,  and  published  in  the  Federal 
Register  on  May  19, 1988  (53  FR  17912- 
17913,  Docket  Number  88-064).  we 
amended  the  "Domestic  Quarantine 
Notices"  in  7  CFR  Part  301  by  removing 
the  melon  fly  regulations  (7  CFR  301.97 
through  301.97-10).  These  regulations 
designated  a  portion  of  Los  Angeles 
County  in  California  as  a  quarantined 
area  and  imposed  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  that  area.  We  have 
determined  that  the  melon  fly  has  been 
eradicated  from  Los  Angeles  County, 
California,  and  the  regulations  are  no 
longer  necessary.  Comments  on  the 
interim  nde  were  required  to  be 
postmarked  or  received  on  or  before 
July  18, 1988.  We  did  not  receive  any 
comments.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 
rule. 


Executive  Older  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  it  is  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Within  the  part  of  Los  Angeles  County 
that  was  quarantined,  there  were  fewer 
than  250  small  entities  affected, 
including  53  nurseries.  150  mobile  fruit 
vendors.  30  fhiit  stands.  5  fruit 
wholesalers,  and  8  companies  catering 
to  airiines.  Most  of  the  sales  by  the  fruit 
vendors  and  the  fruit  stand  operators 
are  local  intrastate,  and  were  not 
affected  by  the  quarantine.  Effects  on 
the  nurseries  were  minimized  by  the 
availability  of  soil  treatment  under  the 
regulations.  Effects  on  the  fruit 
wholesalers  were  minimized  by  the 
availability  of  treatments  for  many  of 
the  regulated  articles.  Effects  on  the 
caterers  were  negligible,  because 
virtually  all  of  their  food  products 
intended  for  interstate  movement 
originate  outside  the  quarantined  area 
and,  properly  handled,  can  be  moved 
onto  aircraft  without  a  certificate  or 
limited  permit. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 


state  and  local  officials.  (See  7  CFR  Part 
3015.  Subpart  V.) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases.  Plant  pests.  Plants 
(Agriculture),  Quarantine. 
Transportation.  Melon  fly.  Incorporation 
by  reference. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
flnal  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  Part  301  and 
that  was  published  at  53  FR  17912-17913 
on  May  19, 198a 

AutlMxity:  7  U.S.C.  ISObb,  ISOdd,  ISOee. 
ISOff:  161, 162,  and  164-167;  7  CFR  2.17.  2.51, 
and  371.2(c]. 

Done  in  Washington,  DC.  this  2Sth  day  of 
August  198& 
James  W.  Glosser. 

Administrator,  Animai  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  88-19706  Filed  8-29-88;  8:45  am] 

BUXINQ  COOC  S410-34-M 


7  CFR  Part  301 

[Docket  No.  8«-124] 

Oriental  Fruit  Ry;  Removal  of 
Regulationa 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Affirmation  of  interim  rule. 

summary:  We  are  affirming  without 
change  an  interim  rule  that  removed  the 
Oriental  fruit  fly  regulations  that 
designated  a  portion  of  Orange  County 
in  California  as  a  quarantined  area  and 
imposed  restrictions  on  the  interstate 
movement  of  regulated  articles  from  that 
area.  We  have  determined  that  the 
Oriental  fruit  fly  has  been  eradicated 
from  Orange  County.  California,  and  the 
regulations  are  no  longer  necessary. 
EFFECTIVE  DATE:  September  29. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Eddie  Elder,  Chief  Operations  Officer. 
Domestic  and  Emergency  Operations 
Staff,  PPQ,  APHIS.  USDA,  Room  661, 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  301-436-6365. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  May  16, 
1988.  and  published  in  the  Federal 
Register  on  May  19. 1988  (53  FR  17911- 
17912,  Docket  Number  88-077).  we 
amended  the  "Domestic  Quarantine 
Notices"  in  7  CFR  Part  301  by  removing 
the  Oriental  fruit  fly  regulations  (7  CFR 
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301.93  through  301.93-10).  These 
regulations  desi^aated  a  portioa  of 
Orange  County  in  California  as  a 
quarantined  area  and  imposed 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  that  area.  We 
have  determined  that  the  Oriental  fruit 
fly  has  been  eradicated  from  Orange 
Coimty,  California,  and  die  regulations 
are  no  longer  necessaiy.  Conmients  on 
the  interim  role  were  required  to  be 
postmarked  or  received  on  or  before 
July  18, 1988.  We  did  not  receive  any 
comments.  The  facts  presented  in  the 
interim  rule  stiU  provide  a  basis  for  the 
rule. 

Executive  Older  12291  and  RB^^ulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  detennined  it  is  not 
a  "major  rule."  Based  on  hifoniiatinn 
compiled  by  the  De|Mrtment.  we  have 
detennined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  coasuners. 
individual  industries,  fedaak,  state,  m 
local  fovemment  agencies,  or 
geographic  re^ons;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  emplojnaent.  investment, 
productivity,  innovation,  or  the  aUlity  of 
United  States-based  enterprises  to 
compete  with  foreigo-besed  enterprises 
in  domestic  or  export  markets. 

For  this  actioo.  the  Office  ot 
Management  and  ftidget  has  waived  the 
review  process  requireid  by  Executive 
Older  12291. 

Within  the  part  of  Orange  County  that 
was  quarantined,  there  are 
approximately  80  small  entities  that  may 
have  been  affected.  These  iiyjnrii* 
approximately  60  nurseries,  10  roadside 
stands  and  flea  markets.  6  fruit  and 
vegetable  growers,  2  packing  houses.  1 
processor,  and  1  farmers  market  Tlie 
vegetable  growers  have  a  total  of  23 
acres  in  production,  including  3  acres  of 
avocados,  10  acres  of  tomatoes,  and  10 
acres  of  peppers  and  cucumbers.  The 
effect  of  this  rule  on  these  entities 
should  be  significant,  since  most  of  their 
sales  are  local  intrastate  and  are  not 
affected  by  the  regulatory  provisions  we 
are  removing.  Those  sales  that  are 
affected  are  mainly  of  articles  that  can 
be  moved  interstate  after  compliance 
with  treatment  or  inspection  provisions 
of  the  regulations.  Compliance  with 
these  provisions  does  not  add 
significant  costs  to  the  interstate 
movement  of  most  of  these  affected 
articles. 

Based  on  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 


determined  that  this  action  %nll  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  infonnaticm  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Rednctim  Act  of  1080  (44 
U.S.C3S01ef«e9.). 

Executive  Oidw  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  whidi  requires 
governmental  consultation  with  state 
and  kical  offuials.  (See  7  CFR  Part  3015. 
Subpart  V.) 

List  of  Subjeds  in  7  CFR  Psot  981 

Agricultural  commodities.  Flant 
diseases,  nant  pests,  Plants 
(Apiculture),  Quarantine, 
Transportation.  Oriental  fruit  fly, 
Incorporation  by  reference. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  wiftioiit  change,  die  interim 
rule  dmt  amended  7  CFR  Part  801  and 
that  was  published  at  58  FR 17911-17912 
on  May  19, 1988. 

Auterilr  7  U.8.C  ISObb.  ISOdd.  ISOee, 
190ft  tn,  182,  and  104-187: 7  CFR  2.17. 2.51. 
andante). 

DoM  at  WsiUngtoa,  DC,  tfda  ZSIfa  day  of 
August.  1888. 

lames  W.  Glosaor, 

Administrator,  Animal  and  Plant  Heohh 

Inspection  Service. 

[FR  Doc  18-19705  Ffled  »-29-a8;  846  ami 
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7CFR  Part  301 
tOocketNa  88-122] 

Peach  Fruit  Fl^  Removal  of 
Rayulalfona 

AaCNCv:  Animal  and  Hant  Health 
inspection  Service.  USDA. 
action:  Affirmation  of  interim  rule. 

summary:  We  are  affiimiog  without 
change  an  interim  rule  that  removed  the 
Peach  fruit  fly  regulations  that 
designated  a  portion  of  Los  Angeles 
County  in  California  as  a  quarantined 
area  and  imposed  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  that  area.  We  have 
determined  that  the  peach  fruit  fly  has 
been  eradicated  from  Los  Angeles 


County,  California,  and  the  regulations 
are  no  longer  necessary. 

EFFECTIVE  DATE:  September  28, 1988. 

FON  WRIIKR  MFORMATION  CONTACT: 

Eddie  Elder,  Chief  Operations  Officer, 
Domestic  and  Emergency  Operations 
Staff,  PPQ,  APHIS,  USDA,  Room  861. 
Federal  Buildmg.  8S05  Belcrest  Road. 
Hyattsville.  MD  20762.  301-436-8365. 

SUPPLEMENTARY  INFORMATION 

Backgroond 

In  an  interim  rule  effective  May  16. 
1988,  and  published  in  the  Fadetd 
Relator  on  May  19, 1988  (53  FR  17913- 
17914,  Docket  Number  88-025],  we 
amended  the  "Domestic  Quarantine 
Notices"  in  7  CTR  Part  301  by  removing 
tiie  "Peach  Pndt  Fly"  regulations  (7  CFR 
301.96  dmra^  301.06-10).  These 
regulations  designated  a  portion  of  Los 
Angeles  County  in  California  as  a 
quarantined  area  and  imposed 
restrictions  on  the  interstate  movement 
of  regnlated  artides  frran  that  area.  We 
have  determined  that  the  peach  fruit  fly 
has  been  eradicated  from  Los  Angeles 
Coonty,  California,  and  the  regulations 
are  no  longer  necessary.  Comments  on 
the  interim  rule  were  required  to  be 
postmarked  or  received  on  or  before 
July  18. 1988.  We  did  not  receive  any 
comments.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 
rule. 

Executive  Order  12291  and  Regulatory 
F1ex9»Bity  Act 

We  are  issuing  this  rule  in 
conformance  witii  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
complied  by  the  Department,  we  have 
detennined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  redone;  and  wiQ  not  cause  a 
significant  adverse  effect  on 
competition,  empfoyment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Within  the  quarantined  area,  there  are 
fewer  than  115  small  entities  that  may 
be  affected,  including  45  nurseries,  50 
mobile  fruit  vendors,  eight  fruit  stands, 
and  eight  companies  catering  to  airlines. 
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The  effect  of  this  rule  on  these  entities 
should  be  insignificant.  Most  of  the  sales 
by  the  entities,  except  for  the  nurseries 
and  caterers,  are  local,  intrastate  and 
were  not  affected  by  the  regulatory 
provisions  we  removed.  Effects  on  the 
nurseries  were  minimized  by  the 
availability  of  soil  treatment  under  the 
regulations.  Effects  on  the  caterers  were 
negligible,  because  virtually  all  of  their 
food  products  intended  for  interstate 
movement  originated  outside  the 
quarantined  area  and,  properly  handled, 
were  permitted  to  be  moved  onto 
aircrah  without  a  certificate  or  limited 
permit 

Under  these  circumstances,  the 
Admin^trator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials,  (see  7  CFR  3015, 
Subpart  V.) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases,  Plant  pests,  Plants 
(Agriculture),  Quarantine, 
Transportation,  Peach  finit  fly. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  Part  301  and 
that  was  published  at  53  FR 17913-17914 
on  May  19. 1988. 

Authority:  7  U.S.C.  ISOdd.  I50ee.  ISOff.  161. 
162.  and  164-167;  7  CFR  2.17.  2.51.  and 
371.2(c). 

Done  in  Washington.  DC,  this  2Sth  day  of 
August  1988. 

lames  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  88-19704  Filed  8-29-88;  8:45  am] 
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Agricultural  Marketing  Servloe 

7  CFR  Part  932  and  Part  944 

[Docket  NaFV-Se-1 19] 

Ollvea  Grown  In  Califomia  and 
Imported  Olivet;  Interim  Final  Rule 
EstablaMng  Grade  and  Size 
Requirementa  for  Limited  Uee  Style* 
of  CaHfomia  fVoceaaed  ONvea  for  the 
1988-M  Seaaon,  and  Conforming 
Changee  in  the  Olive  Import 
Regulation 

AOENCV:  Agricultural  Marketing  Service, 
USDA. 

action:  Interim  final  rule  with  request 
for  comments. 

SUMMARV:  This  interim  final  rule 
establishes  grade  and  size  requirements 
for  Califomia  processed  olives  used  in 
the  production  of  limited  use  styles  of 
oUves  such  as  wedges,  halves,  slices,  or 
segments  and  establishes  similar 
requirements  in  the  olive  import 
regulation  to  bring  that  regulation  into 
conformity  with  the  domestic 
requirements.  The  grade  and  size 
requirements  are  the  same  as 
implemented  last  season.  Olives  used  in 
limited  use  styles  are  too  small  to  be 
desirable  for  use  as  whole  or  pitted 
caimed  olives  because  their  flesh-to-pit 
ratio  is  too  low.  However,  they  are 
satisfactory  for  use  in  the  production  of 
products  where  the  form  of  the  olive  is 
changed.  Their  use  in  such  products 
over  the  years  has  helped  the  Califomia 
oUve  industry  meet  the  increasing 
market  needs  of  the  food  service 
industry.  The  requirements  for  domestic 
olives  were  recommended  by  the 
Califomia  Olive  Committee,  which 
works  with  the  Department  in 
administering  the  marketing  order 
program  for  olives  grown  in  Califomia. 
The  establishment  of  such  requirements 
for  imported  olives  is  required  pursuant 
to  section  8e  of  the  Agricultiu-al 
Marketing  Agreement  Act  of  1937. 

DATES:  Interim  final  rule  is  effective 
August  30, 1988.  Comments  which  are 
received  by  September  29, 1988,  will  be 
considered  prior  to  issuance  of  the  final 
rule. 

ADDRESS:  Written  comments  concerning 
this  rule  should  be  submitted  in 
triplicate  to  the  Docket  Clerk.  F&V 
Division.  AMS,  USDA,  P.O.  Box  96456, 
Room  2085-S,  Washington,  DC  20090- 
6456.  All  comments  submitted  will  be 
made  available  for  public  inspection  in 
the  above  office  during  regular  business 
hours.  Comments  should  reference  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register. 


FOR  FURTHER  INFORMATIOM  CONTACT: 

George  J.  Kelhart,  Marketing  Order 
Administration  Branch,  F&V  Division, 
AMS,  USDA,  P.O.  Box  96458,  Room 
2525-S,  Washington,  DC  20090-6456; 
telephone  202-475-3919. 
SUPPtEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Order  No.  932  [7  CFR  Part 
932],  as  amended  (the  order),  regulating 
the  handling  of  olives  grown  in 
Califomia.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  [7  U.S.C.  601- 
674],  hereinafter  referred  to  as  the  Act. 

This  mle  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  considered  the 
economic  impact  of  this  action  on  small 
entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  mles  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  seven  handlers  of  Cahfornia 
olives  subject  to  regulation  under  the 
order  and  approximately  1,400 
producers  in  Califomia.  Approximately 
25  importers  of  olives  are  subject  to  the 
olive  import  regulation.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2]  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000. 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  Most 
but  not  all  of  the  olive  producers  and 
importers  may  be  classified  as  small 
entities.  None  of  the  olive  handlers  may 
be  classified  as  small  entities. 

Nearly  all  of  the  olives  grown  in  the 
United  States  are  produced  in 
Califomia.  The  growing  areas  are 
scattered  throughout  Califomia  with 
most  of  the  commercial  production 
coming  from  inland  valleys.  About  75 
percent  of  the  production  comes  from 
the  San  Joaquin  Valley  and  25  percent 
from  the  Sacramento  Valley. 

Olive  production  has  fluctuated  from 
a  low  of  24.200  tons  in  the  1972-73  crop 
year  to  a  high  of  146,500  tons  in  the 
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1982-83  crop  year.  Last  year's 
production  totaled  about  64.000  tons. 
The  various  varieties  of  olives  produced 
in  California  have  alternate  bearing 
tendencies  with  high  production  one 
year  and  low  the  next.  The  industry 
expects  the  1988-89  crop  to  be  about 
85,000  tons. 

The  primary  use  of  California  olives  is 
for  canned  ripe  olives  which  are  eaten 
out  of  hand  as  hors  d'oeuvres  or  used  as 
an  ingredient  in  cooking.  The  canned 
ripe  olive  market  is  essentially  a 
domestic  market.  Very  few  California 
oUves  are  exported. 

This  action  will  allow  handlers  to 
market  more  olives  than  would  be 
permitted  in  the  absence  of  this 
relaxation  in  size  requirements.  This 
additional  opportunity  is  provided  to 
maximize  the  use  of  the  California  olive 
supply,  facilitate  market  expansion,  and 
benefit  both  growers  and  handlers. 

This  interim  rule  modifies  S  932.153  of 
Subpart-Rules  and  Regidations  [7  CFR 
932.106  through  932.161].  The 
modification  establishes  grade  and  size 
regulations  for  1988-89  crop  limited  use 
size  olives.  The  modification  is  issued 
pursuant  to  paragraph  (a)(3]  of  §  932.52 
of  the  order.  This  rule  also  makes 
necessary  conforming  changes  in  the 
olive  import  regulation  [Olive 
Regulation  1;  7  CFR  944.401].  The  import 
regulation  is  issued  pursuant  to  section 
8e  of  the  Act  Section  8e  provides  that 
whenever  grade,  size,  quality,  or 
maturity  provisions  are  in  effect  for 
specified  commodities,  including  olives, 
under  a  marketing  order,  the  same  or 
comparable  requirements  must  be 
imposed  on  the  imports. 

Paragraph  (a)(3]  of  S  932.52  of  the 
marketing  order  provides  that  processed 
olives  smaller  than  the  sizes  prescribed 
for  whole  and  pitted  styles  may  be  used 
for  limited  uses  if  recommended  by  the 
committee  and  approved  by  the 
Secretary.  The  sizes  are  specified  in 
terms  of  minimum  weights  for  individual 
olives  in  various  size  categories.  The 
section  further  provides  for  the 
establishment  of  size  tolerances. 

To  allow  handlers  to  take  advantage 
of  the  strong  market  for  halved, 
segmented,  sliced,  and  chopped  canned 
ripe  olives,  the  committee  recommended 
that  grade  and  size  requirements  again 
be  established  for  limited  use  olives  for 
the  1988-89  crop  year  (August  1  through 
July  31).  The  grade  requirements  are  the 
same  as  those  applied  during  the  1987- 
88  crop  year,  as  are  the  sizes  and  the 
size  tolerances.  Permitting  handlers  to 
use  small  olives  in  limited  use  style 
canned  olives  will  have  a  positive 
impact  on  industry  returns.  In  the 
absence  of  this  action,  the  imdersized 
fruit  would  have  to  be  used  for  non- 


canning  uses,  like  oil,  for  which  returns 
are  lower.  Except  for  the  changes 
necessary  in  the  effective  date,  the 
provisions,  hereinafter  set  forth  in 
§  932.153,  are  the  same  as  those 
established  last  season. 

Paragraph  (b)(12)  of  §  944.401  of  the 
olive  import  regulation  allows  imported 
bulk  olives  which  do  not  meet  the 
minimum  size  requirements  for  canned 
whole  and  pitted  ripe  olives  to  be  used 
for  limited  use  styles  if  they  meet 
specified  size  requirements. 
Continuation  of  the  limited  use 
authorization  for  California  olives  by 
this  interim  rule  requires  that  similar 
changes  be  made  in  paragraph  (b](12)  of 
§  944.401  to  keep  the  import  regulation 
in  conformity  with  the  applicable 
domestic  requirements.  These 
conforming  changes  will  benefit 
importers  because  they  will  be  able  to 
import  small-sized  olives  for  limited  use 
during  the  1988-89  season  ending  July 
31, 1989. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  available 
information,  it  is  determined  that  the 
provisions  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  Compliance  with  this  action 
will  require  no  special  preparation  by 
handlers  and  importers;  (2)  it  is 
important  that  these  requirements  apply 
to  as  much  of  the  1988-89  marketing 
season  as  possible;  [3]  the  olive  import 
requirements  are  mandatory  under 
section  8e  of  the  Act;  (4]  this  action 
relieves  restrictions  on  handlers  and 
importers;  and  (5)  the  rule  provides  a  30- 
day  comment  period,  and  any  comments 
received  will  be  considered  prior  to  the 
issuance  of  a  final  rule. 

List  of  Subjects 

7  CFR  Part  932 

Marketing  agreements  and  orders, 
Olives,  CaUfomia. 

7  CFR  Part  944 

Marketing  agreements  and  orders. 
Fruits,  Import  Regulations. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parts  932  and  944  are 
amended  as  follows. 

1.  The  authority  citations  for  7  CFR 
Parts  932  and  944  continue  to  read  as 
follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

PART  932-^LIVES  GROWN  IN 
CALIFORNIA 

2.  Section  932.153  is  revised  to  read  as 
follows: 

Note. — This  section  will  appear  in  the  Code 
of  Federal  Regulations. 

§  932.153    Establishment  of  grsde  and  size 
requirements  for  processed  1988-89  crop 
year  oHves  for  limited  use. 

(a)  Grade.  On  and  after  August  30. 
1988,  any  handler  may  use  processed 
olives  of  the  respective  variety  group  in 
the  production  of  limited  use  styles  of 
canned  ripe  olives  if  such  olives  were 
processed  after  July  31, 1988,  and  meet 
the  grade  requirements  specified  in 
paragraph  (a)(1)  of  §  932.52  as  modified 
by  §  932.149. 

(b)  Sizes.  On  and  after  August  30, 
1988,  any  handler  may  use  processed 
olives  in  the  production  of  limited  use 
styles  of  canned  ripe  olives  if  such 
olives  were  harvested  during  the  period 
August  1, 1988,  through  July  31, 1989,  and 
meet  the  following  requirements: 

(1)  The  processed  olives  shall  be 
identified  and  kept  separate  and  apart 
from  any  olives  harvested  before  August 
1. 1988,  or  after  July  31, 1989. 

(2)  Variety  Group  1  olives,  except  the 
Ascolano,  Barouni,  or  St.  Agostino 
varieties,  shall  be  of  a  size  which 
individually  weigh  l/90  pound: 
Provided,  That  no  more  than  35  percent 
of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  1/90  pound. 

(3)  Variety  Group  1  olives  of  the 
Ascolano,  Barouni,  or  St.  Agostino 
varieties  shall  be  of  a  size  which 
individually  weigh  1/140  pound: 
Provided,  That  no  more  than  35  percent 
of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  1/140  pound. 

(4)  Variety  Group  2  olives,  except  the 
Obliza  variety,  shall  be  of  a  size  which 
individually  weigh  1/180  pound: 
Provided,  That  no  more  than  35  percent 
of  the  ohves  in  any  lot  or  sublot  may  be 
smaller  than  1/180  pound. 

(5)  Variety  Group  2  olives  of  the 
Obliza  variety  shall  be  of  a  size  which 
individually  weigh  1/140  pound: 
Provided,  That  no  more  than  35  percent 
of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  1/180  pound. 
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PART  944— FRUITS;  IMPORT 
REGULATIONS 

5.  Section  944.401  it  amended  by 
revising  the  introductory  text  of 
paragraph  (b](12]  to  read  as  follows: 

Note. — This  paragraph  will  appear  in  the 
Code  of  Federal  Regulations. 

§944.401    OMv*  Regutation  1. 

***** 

(b)  *  *  * 

(12)  Imported  bulk  olives  when  used 
in  the  production  of  canned  ripe  oUves 
must  be  inspected  and  certified  as 
prescribed  in  this  section.  Imported  bulk 
olives  which  do  not  meet  the  applicable 
minimum  size  requirements  specified  in 
paragraphs  (b)(2)  through  (b)(ll]  of  this 
section  may  be  imported  during  the 
period  August  30, 1988.  through  July  31, 
1989,  for  limited  use,  but  any  such  olives 
so  used  shall  not  be  smaller  than  the 
following  applicable  minimum  size: 

Dated:  August  24. 1988. 

ChariM  R.  Brader, 

Director.  Fruit  and  Vegetable  Division. 
[FR  Doc  88-19635  Filed  8-2»-88:  8.-45  am) 
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7  CFR  Part  1126 

[IM-M-114] 


Milk  in  tha  Texaa  Uaricatlng  Area; 
Order  Suapending  Certain  Proviaiona 

AGfNCV:  Agricultural  Marketing  Service, 

USDA. 

action:  Suspension  of  rules. 

SUMMARY:  This  action  continues,  for  the 
months  of  August  1988  through  July  1989, 
a  suspension  of  portions  of  the  pool 
plant  and  producer  milk  definitions  of 
the  Texas  order.  Specifically,  the  action 
continues  the  suspension  of  the  60- 
percent  delivery  standard  for  pooling 
cooperative  association  plants,  the 
limitation  on  the  types  of  pool  plants  at 
which  milk  receipts  are  used  to 
determine  the  amount  of  milk  that  a 
cooperative  may  divert  to  nonpool 
plants,  and  the  limits  on  the  amount  of 
milk  that  a  pool  plant  operator  may 
divert  to  nonpool  plants.  In  addition,  the 
shipping  standards  for  pooling  supply 
plants  under  the  order,  and  the 
individual  producer  performance 
standards  that  must  be  met  to  be  eligible 
to  be  diverted  to  a  nonpool  plant  also 
are  suspended  for  August  1988  through 
July  1960.  The  continuation  of  the 
suspension,  and  the  suspension  of  the 
additional  provisions,  were  requested 
by  Associated  Milk  Producers,  Inc.,  and 
Mid-America  Dairymen,  Inc., 


cooperative  associations  that  represent 
a  substantial  proportioo  of  the 
producers  wlw  supply  milk  to  the 
market  The  action  is  necessary  to  give 
handlers  the  flexiUlity  to  dispose  of  the 
market's  increasing  milk  supplies 
without  pngaging  in  uneconomic 
movements  of  oiilk  solely  for  the 
purpose  of  insuring  that  dairy  farmers 
who  have  historically  supplied  the  fluid 
milk  needs  of  the  market  would  continue 
to  have  ttieir  milk  pooled  and  priced 
under  the  order. 


FOR  niRTMBI  MKMMATION  CONTACT: 

John  F.  Bocovies,  Marketing  Specialist 
USOA/AMS/Dairy  DivisicHi,  Order 
Formulation  Brandi,  Room  2968,  South 
Building,  P.a  Box  96456,  Washington. 
DC  20090-6456.  (202)  447-^088. 
SUPPUMBfTAMV  MTORMATION:  Prior 

documents  in  this  proceeding: 

Notice  of  proposed  suspension:  Issued 
August  3. 1988;  published  August  6. 1988 
(53  FR  29689). 

The  Regulatory  Flexibility  Act  (S 
U.S.C.  601-812)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricnltural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
This  action  lessens  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  tends  to  ensure  that  dairy 
farmers  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  detennined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Texas  maiiceting  area. 

Notice  of  proposed  rulemaldng  was 
published  in  the  Fadanl  Register  on 
August  8, 1988  (53  FR  29680)  concerning 
a  proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views,  and  arguments 
thereon.  No  opposing  views  were 
received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
months  of  August  1988  through  July  1989 
the  following  provisions  of  the  order  do 


not  tend  to  effectuate  the  declared 
policy  of  the  Act: 

1.  In  S  1128J(d]  introductory  text  the 
words  "during  the  months  of  February 
through  July"  and  the  words  "under 
paragraph  (b)  or  (c)  of  this  section". 

2.  In  S  1128.7(e]  introductory  text  the 
words  "and  60  percent  or  more  of  the 
producer  milk  of  members  of  the 
cooperative  association  (excluding  such 
milk  that  is  received  at  or  diverted  from 
pool  plants  described  in  paragraphs  (b). 
(c)  and  (d)  of  this  section)  is  physically 
received  during  the  month  in  the  fonn  of 
a  bulk  fluid  milk  product  at  pool  plants 
described  in  peragraph  (a)  of  this 
section  either  directly  from  farms  or  by 
transfer  from  plants  of  the  cooperative 
association  far  which  pool  plant  status 
under  this  paragraph  has  been 
requested". 

3.  In  {  112eLl3(e)(l).  the  words  "and 
further,  dming  eadi  oi  the  months  of 
September  through  January  not  less  than 
15  percent  of  the  milk  of  such  dairy 
farmer  is  physically  received  as 
producer  miU(  at  a  pool  plant". 

4.  In  1 1126.13(e)(2),  the  paragraph 
references  '^a),  (b),  (c),  and  (d)". 

5.  In  1 112e.l3(eK3).  the  sentence, 
'The  total  quantity  of  milk  so  diverted 
during  the  month  shall  not  exceed  one- 
third  of  the  producer  milk  physically 
received  at  sudi  pool  plant  during  the 
month  that  is  eligible  to  be  diverted  by 
the  plant  operator" 

Statement  of  Consideration 

This  action  continues,  for  the  months 
of  August  1988  through  July  1989.  a 
suspension  of  portions  of  the  pool  plant 
and  producer  milk  definitions  of  the 
Texas  order.  Specifically,  the  action 
continues  the  suspension  of  the  60- 
percent  delivery  standard  for  pool 
plants  operated  by  cooperative 
associations,  the  restriction  on  the  types 
of  pool  plants  at  which  milk  must  be 
received  to  establish  the  maximum 
amount  of  milk  that  a  cooperative  may 
divert  to  nonpool  plants,  and  the  limits 
on  the  amount  of  milk  that  a  pool  plant 
operator  may  divert  to  nonpool  plants. 
In  addition,  for  the  same  time  period,  the 
action  suspends  the  shipping  standards 
that  must  be  met  by  supply  plants  to  be 
pooled  under  the  order  aiHl  the 
individual  producer  perfonnance 
standards  that  must  be  met  in  order  for 
a  producer's  milk  to  be  eligible  for 
diversion  to  a  nonpool  plant. 

The  order  pro/ides  for  pooling  a 
cooperative  association  plant  located  in 
the  marketing  area  if  at  least  60  percent 
of  the  producer  milk  of  members  of  the 
cooperative  association  is  physically 
received  at  pool  distributing  plants 
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during  the  month.  Also,  a  cooperative 
association  may  divert  to  nonpool  plants 
up  to  one-third  of  the  amount  of  milk 
that  the  cooperative  causes  to  be 
physically  received  at  pool  distributing 
and  supply  plants  during  the  month.  In 
addition,  the  order  provides  that  the 
operator  of  a  pool  plant  may  divert  to 
nonpool  plants  not  more  than  one-third 
of  the  milk  that  is  physically  received 
during  the  month  at  the  handler's  pool 
plant.  The  suspension  would  inactivate 
the  60-percent  delivery  standard  for 
plants  operated  by  a  cooperative 
association,  allow  a  cooperative's 
deliveries  to  all  types  of  pool  plants  to 
be  included  as  a  basis  from  which  the 
diversion  allowance  would  be 
computed,  and  remove  the  diversion 
limitation  applicable  to  the  operator  of  a 
pool  plant.  Such  provisions  were 
suspended  during  March-July  1988. 

The  order  also  provides  for  regulating 
a  supply  plant  each  month  in  which  it 
ships  a  sufHcient  percentage  of  its 
receipts  to  distributing  plants.  The  order 
provides  for  pooling  a  supply  plant  that 
ships  15  percent  of  its  milk  receipts 
during  August  and  December  and  50 
percent  of  its  receipts  during  September 
through  November  and  January.  A 
supply  plant  that  is  pooled  during  each 
of  the  immediately  preceding  months  of 
September  through  January  is  pooled 
under  the  order  during  the  following 
months  of  February  through  July  without 
making  qualifying  shipments  to 
distributing  plants.  The  requested 
suspension  would  remove  these 
performance  standards  during  August 
1988  through  July  1989  for  supply  plants 
that  were  regulated  under  the  Texas 
order  during  each  of  the  immediately 
preceding  months  of  September  through 
January. 

The  order  also  speciHes  that  the  milk 
of  each  producer  must  be  physically 
received  at  a  pool  plant  in  order  to  be 
eligible  for  diversion  to  a  nonpool  plant. 
During  the  months  of  September  through 
January,  15  percent  of  a  producer's  milk 
must  be  received  at  a  pool  plant  for 
diversion  eligibility.  The  suspension 
would  remove  the  15  percent  delivery 
requirement.  It  is  noted  that  such  action 
represents  a  minor  modification  of  the 
provisions  that  were  originally  proposed 
to  be  suspeneded.  The  modification  is 
based  on  comments  received  from  one 
of  the  cooperative  associations  that 
originally  requested  the  suspension. 
Upon  further  review,  the  cooperative 
indicated  that  it  would  not  be  necessary 
to  remove  all  of  the  conditions  that  are 
applicable  to  producer  milk  eligibility 
for  diversion  purposes.  Thus,  the 
suspension  does  not  remove  the 
requirement  that  the  milk  of  a  producer 


must  first  be  received  at  a  pool  plant  in 
order  to  be  eligible  for  diversion  to  a 
nonpool  plant. 

The  continuation  of  the  current 
suspension,  as  well  as  the  additional 
suspension  of  the  supply  plant  and 
producer  performance  standards,  were 
requested  by  two  cooperative 
associations  (Associated  Milk 
Producers,  Inc.,  and  Mid-America 
Dairymen,  Inc.)  that  represent  a 
substantial  proportion  of  the  dairy 
farmers  who  supply  the  Texas  market. 
Associated  Milk  Producers  operates 
supply-balancing  plants  that  are  pooled 
under  the  order  and  Mid-America 
operates  a  supply  plant  in  southwestern 
Missouri  that  has  historically  been 
pooled  under  the  Texas  order. 

As  indicated  by  the  cooperatives,  the 
suspension  is  necessary  because  of 
production  increases  by  Texas  dairy 
farmers.  As  a  result  of  substantially 
greater  production,  supplies  of  milk  are 
more  than  ample  to  meet  fluid  milk 
needs  and  significant  quantities  of  milk 
will  have  to  be  shipped  to  nonpool 
plants  for  use  in  manufactured  dairy 
products.  In  addition,  it  is  unlikely  that 
additional  supplies  of  milk  from 
southwestern  Missouri  will  be  necessary 
in  the  coming  months  to  supplement 
fluid  milk  needs  of  distributing  plants. 
As  a  result,  the  suspension  is  necessary 
to  give  handlers  the  flexibility  to  dispose 
of  excess  milk  supplies  in  the  most 
efHcient  manner  and  to  eliminate  costly 
and  inefficient  movements  of  milk  that 
would  be  made  solely  for  the  purpose  of 
pooling  the  milk  of  dairy  farmers  who 
have  historically  supplied  the  Texas 
market. 

It  is  hereby  foimd  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  imnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area  in  that  such  action 
will  eliminate  unnecessary  milk 
movements  and  ensure  that  dairy 
farmers  who  have  been  supplying  the 
market's  fluid  requirements  will 
continue  to  have  their  milk  priced  under 
the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views  or  arguments  concerning  this 
suspension.  No  opposing  views  were 
received. 


Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1126 

Milk  marketing  orders,  Milk,  Dairy 
products. 

It  is  therefore  ordered.  That  the 
following  provisions  of  the  Texas  order 
are  hereby  suspended  for  the  months  of 
August  1988  through  July  1989. 

PART  1126— MILK  IN  THE  TEXAS 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1126  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

§1126.7    [Temporarily  suspended  in  parti 

2.  In  §  1126.7(d)  inti-oductory  text,  the 
words  "during  the  months  of  February 
through  July"  and  the  words  "under 
paragraph  (b)  or  (c)  of  this  section". 

3.  In  §  1126.7(e)  introductory  text,  the 
words  "and  60  percent  or  more  of  the 
producer  milk  of  members  of  the 
cooperative  association  (excluding  such 
milk  that  is  received  at  or  diverted  from 
pool  plants  described  in  paragraphs  (b), 
(c)  and  (d)  of  this  section)  is  physically 
received  during  the  month  in  the  form  of 
a  bulk  fluid  milk  product  at  pool  plants 
described  in  paragraph  (a)  of  this 
section  either  directiy  from  farms  or  by 
transfer  from  plants  of  the  cooperative 
association  for  which  pool  plant  status 
under  this  paragraph  has  been 
requested". 

§  1 126.13    [Temporarity  suspended  in  part] 

4.  In  1126.13(e)(1),  the  words  "and 
further,  during  each  of  the  months  of 
September  through  January  not  less  than 
15  percent  of  the  milk  of  such  dairy 
farmer  is  physically  received  as 
producer  milk  at  a  pool  plant". 

5.  In  §  1126.13(e)(2),  the  paragraph 
references  "(a),  (b),  (c),  and  (d)". 

6.  In  S  1126.13(e)(3),  tiie  sentence, 
"The  total  quantity  of  milk  so  diverted 
during  the  month  shall  not  exceed  one- 
third  of  the  producer  milk  physically 
received  at  such  pool  plant  during  the 
month  that  is  eligible  to  be  diverted  by 
the  plant  operator;" 

Signed  at  Washington,  DC  on  August  23. 
1988. 

Robert  Melland, 

Deputy  Assistant  Secretary  of  Agriculture, 
Marketing  and  Inspection  Services. 
[PR  Doc.  88-19639  Filed  8-29-88;  8:4Sam] 
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FEDERAL  HOME  LOAN  BANK  BOMD 

12  CFR  Parts  500  Mid  501 

[Na8S-tM] 

Nomandatura  ChanQa;  and 
Mitcananaous  Conf onning  Technical 
Amendmante 

Date:  August  IB,  1988 

aoency:  Federal  Home  Loan  Bank 

Board. 

ACnOK  Final  rule;  nomenclatuie 
change;  and  miscellaneous  conforming 
and  technical  amendments. 

SUMMAMV:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  ■manHing  its 
regulations:  (1)  To  reflect  the  current 
organization  of  the  Board's  Office  of 
District  Banks;  and  (2)  To  correct 
typographical  and  other  technical  errors 
contained  in  die  Board's  regulations. 

EFFECnvaOATE  August  30. 1988. 


RM  FURTNOI WFOWATIOII  CONTACT: 

Cindy  L.  Hanscfa.  Finandcd  Analyst, 
(202)  377-7466:  Kathy  ODea.  Assistant 
Director  [202]  377-6780;  or  Patrick  G. 
Berbakos.  Director  (202)  377-672%  Office 
of  District  Banks.  Federal  Home  Loan 
Bank  Board,  1700  G  Street  NW.. 
Wadiington.  DC  20S52. 

Pursuant  to  12  CFR  508.11  and  506.14, 
the  Board  finds  that,  because  of  the 
minor,  technical  nature  of  these 
corrective  amendments,  notice  and 
puUic  procedure  are  unnecessary,  as  is 
the  30-day  delay  of  the  effective  date. 

List  of  Subjeots  ia  12  CFR  Parts  810  aad 
501 

Accounting.  Administrative  practice 
and  procediue.  Bank  deposit  insurance. 
Claims,  Investments.  Organization  and 
channeling  of  functions.  Reporting  and 
reoon&eepmg  leqeireuieHts.  and 
Savings  and  knra  associations. 

Accordingly,  the  Federri  Home  Loan 
Bank  Board  hereby  amends  Ports  500 
and  501.  Sabdiapter  A.  Title  12.  Code  of 
Federal  Regulations,  as  set  forth  below. 

CHAPTER  V-fEDERAL  HOME  LOAN  BANK 
BOARD 


PART  SOO-ORQANiZATKNi  AND 
CHANNEUNG  OF  FUNCTIONS 

1.  The  aotfaority  citation  for  Part  500 
continues  to  read  as  follows: 

Autbority:  Sec  17, 47  Stat  736.  as  amended 
(12  U.S.C  1437):  sec.  402. 48  Stat  1258.  as 
amended  (12  U3.C  172S];  Reoig.  Plan  No.  3 
of  1M7. 12  FR  4881, 3  CFR.  1M3-48  Comp..  p. 
1071:  Reoit.  nan  No.  6  of  1901,  nprattedin 
12  U.S.C.A.  1437  App.  (West  Sapp.  1988). 


2.  Section  SOOilS  is  amended  by 
revising  the  first  sentence  oi  paragraph 
(a)  to  read  as  follows: 

§500.13   Dkador  of  Om  Office  of 


(a)  The  Financial  Management 
Division  is  responsible  for  the 
administration  and  management  of  the 
internal  financial  operations  of  the 
Board  and  the  headquarters  of  the 
Federal  Savings  and  Loan  Insurance 
Coiporatttm,  faichiding  budgeting, 
accounting,  receipt,  and  disbursement  of 
funds;  control,  processing,  and  payment 
of  expenses;  and  maintenance  of  pay 
and  leave  records.  •  •  * 
*       •       •       •       • 

3.  Revise  9  500.19  to  read  as  follows: 

§500.19   OtrsdarofMiaOfflceofDIsMet 
Banks. 

The  Director  of  the  Office  of  District 
Banks  serves  as  chief  liaison  between 
the  12  Federal  Home  Loan  Banks 
("district  banks")  and  the  Federal  Home 
Loan  Bank  Board  and  oversees  the 
operations  and  financial  programs  of 
each  district  bank.  The  Director  is 
responsible  for  ensuring  that  the  district 
banks  conform  with  ai^licable  laws  as 
well  as  Board  regulations  and  policies 
and  for  arranging  annual  audits  of  each 
of  the  district  banks.  The  office  is 
responsible  for  processing,  reviewing, 
and  evaluating  certain  applicatitms  to 
the  Board  and  the  Federal  Savings  and 
Loan  Insorance  Corporation,  except  for 
applications  which  are  approved  by 
otiier  agents  or  offices  of  the  Board 
pursuant  to  daiegated  authority.  The 
Director  is  responsible  for  conducting 
elections  of  elected  directors  and  for 
identii^ing  and  recommending  the 
appointment  of  appointed  directors  of 
each  Federal  Home  Loan  Bank.  The 
Office  of  District  Banks  is  divided  into 
three  tmits:  Application  Analysis  and 
Policy  Dtvisiop;  Bank  Operations 
Division;  and  Bank  SystuBis  and  Reports 
Division. 


§500.2 

4.  Remofa  f  500,21  and  reserve  the 
section  dea^piatlaa  for  future  tise. 

PART  501— OPERATX>NS 

5.  The  authority  citation  for  Part  501 
contimes  to  read  as  foUowr 

Audiortly:  Sec.  17, 47  Stat  738,  as 
amended.  (12  U.S.C  1437);  secs.40t  403, 48 
Stat  12S6, 12S7,  as  amended  (12  U.&C  172S, 
17M);  Imh«.  Ftea  Nou  S  of  ia«7. 12  FR  am.  3 
CFR.  1943-M  Coap..  p^  1071;  Reoig.  Plan  Na 
ialimUimpHntmiia  12  U.SXIA.  1437  App. 
(West  Supp.  1988}. 

6.  Amend  1 50L10  by  revising 
paragraph  (a)  to  read  as  follows: 


§500,10   OMeersasaasnta. 

(a)  Sndi  agents  shall  see  diat  all 
Federal  savings  and  loan  associations 
and  other  insoed  institutions  in  the 
agent's  bank  district  submit  for 
consideration  sudi  matters  as 
applications  for  Board  action  pursuant 
to  tbs  various  sections  of  the  Federal 
Regulations  as  delegated,  the  hearing  of 
oral  argument  and  making 
recommendation  to  die  Board,  and  such 
similar  matters  as  are  required  to  be 
acted  upon  by  the  Board  or  the  Federal 
Savings  and  Loan  Insurance 
Corporation  by  statute,  rule,  or 
regulation. 
•       *       •       •       • 

7.  Amend  §  501.11  by  revising 
paragraph  (d)  to  read  as  foDows: 


§501.11 


Supenflsofy  Agents. 


(d)  He  shall  see  that  Federal  savings 
and  loan  associations  and  other  insured 
institutions  in  his  bank  district  submit  to 
him  for  his  consideration  such  matters 
as  applications  for  Board  action 
pursuant  to  the  various  sections  of  the 
Federal  Regulations  as  delegated,  the 
hearing  of  oral  argument  and  making 
recommendation  to  the  Board,  and  such 
similar  matters  as  are  required  to  be 
acted  upon  by  the  Board  or  the  Federal 
Savings  and  Loan  Insurance 
Corporation  by  statute,  rule,  or 
regulation.  When  these  matten  come  to 
the  attention  of  said  agent  he  shaH  after 
giving  diem  due  consideration,  submit 
them,  together  with  such  sui^lemental 
information  as  may  be  available  to  him. 
to  the  Board  with  his  recommendations 
thereon. 


By  the  Federal  Home  Loan  Bank  Board. 
)ohn  F.  GUbimI. 
AititlUBt  SBcntor^ 
(PR  Doc  8»-l«71  rOod  O-aO-M;  8:45  am) 


12  CFR  Part  574 

[Na  00-010] 

AcqMWHon  af  Comroi  Of  kwurad 
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Date:  Angust  18. 1988 

Aaawcv:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Final  rale;  delegations  of 
authority  and  reviaton  ojf  filing 
procedures;  strilcitatioa  frf  comments. 
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:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporatkm  ("FSUC"  or  "the 
Corporation"),  is  amending  the 
provisions  of  12  CFR  Part  574  to  expand 
the  authority  of  the  Board's  Principal 
Supervisory  Agents  ("PSAs")  at  the 
Federal  Home  Loan  Banks 
("FHLBanks")  to  ai^rove  and 
disapprove  change  of  control  notices 
and  applications  by  eliminating 
paragraphs  (i)  and  (v)  of  {  574.8(a)(1), 
which  preclude  PSAs  bam  approving  or 
disapproving  acquisitions  of  insured 
institutions  that  involve  certain 
securities  filings  made  with  the  Board 
under  the  Securities  Exchange  Act  of 
1934. 15  UAC  78a,  el  seq.  (the 
"Exchange  Act"),  or  die  Board's 
securities  offering  regulations  at  12  CFR 
Part  S63g.  In  addition,  the  Board  is 
delegating  to  the  PSAs  the  authority  to 
accept  or  reject  certain  rebuttal  of 
control  and  rebuttal  of  concerted  action 
submissions  filed  pursuant  to  12  CFR 
Part  574.  Finally,  the  Board  is  taking  this 
opportunity  to  make  various  technical 
amendments  that  will  streamline  and 
update  Part  574.  as  more  fully  described 
in  the  preamble  to  this  final  rule. 
DA-m:  ^ective  August  30, 1988. 
Comments  must  be  received  on  or 
before  Octobo-  31. 1988. 
ADDRESS:  Send  comments  to  Director, 
Informatioo  Services  Section,  Office  of 
the  Secretariat,  Federal  Hmne  Loan 
Bank  Board.  1700  G  Street,  NW.. 
Washington.  OC  20552.  Comments  will 
be  available  for  public  inspection  at  the 
Board's  Information  Services  Office  at 
801 17th  Street  NW.,  Washington,  DC 
20552. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robyn  Dennis,  Financial  Analyst.  (202) 
778-2660,  Corporate  Activities  Section. 
Office  of  Regulatory  Activities,  Federal 
Home  Loan  Bank  System.  801 
Seventeenth  Street  NW.,  Washington. 
DC  20552; ).  Amanda  Machen.  Assistant 
Deputy  Director,  (202)  377-7398;  Jeff 
WanKt,  Assistant  Deputy  Director,  (202) 
377-7546;  Kevin  A.  Corcoran,  Deputy 
Director  for  Corporate  Transactions, 
(202)  377-6982;  V.  Gerard  Comizio. 
Director.  (202)  377-6411;  or  Julie  L 
Williams,  Deputy  General  Counsel  for 
Securities  and  Corporate  Structure,  (202) 
377-6459,  Corporate  and  Securities 
Division,  Office  of  General  Counsel, 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NW,  Washington,  DC  20552. 
SUFFLBMENTARY  MFORMATKNT. 

Acquisitions  and  Notices 

Paragraphs  (aXl)  and  (2)  of  12  CFR 
574j8  delegate  to  each  PSA  authority  to 
approve  or  disapprove  any  acquisition 


application  or  notioe  filed  under 
S  5744(a)  or  (b).  provided  certain 
criteria  are  met  Prior  to  the 
amendments  described  herein,  there 
were  six  such  criteria.  By  the  action 
described  herein,  the  Board  is 
eliminating  the  follo«nng  two  of  those 
criteria: 

(1)  Neither  the  acquiror  nor  the 
insured  institution  to  be  acquired,  or  any 
affiliate  of  either,  is  required  under  the 
Exchange  Act  15  U.S.C  78a-78jj,  and 
Part  S63d  of  this  chapter,  to  make  a 
filing  widi  the  Board  under  any  of  the 
following  regulations  in  connection  with 
the  transaction  in  which  the  acquisition 
would  occur 

(A)  Rule  13e-3, 17  CFR  240.13e-3  (for 
"going  private"  transactions); 

(B)  Rule  13e-4, 17  CFR  240.13e-4  (for 
tender  offers  by  an  issuer  for  its  own 
stock); 

(C)  Regulation  14A,  17  CFR  240.14a-l 
throu^  24ai4a-101  (for  solicitation  of 
proxies); 

(D)  Regulation  14C 17  CFR  24ai4o-l 
through  24ai4o-101  (for  distribution  of 
information  statements  in  lieu  of 
solidtation  of  proxies);  or 

(E)  Regulations  14D  or  14E,  17  CFR 
240.14d-l  through  24ai4f-l  (fm  tender 
offers);  and 

(2)  Neither  the  insured  institution  to 
be  acquired  nor  the  acquiror  is  required 
under  Section  563g.2  of  this  chapter  to 
file  an  ofiieriag  dicular  with  the  Board  in 
connection  with  (he  acquisition. 

As  a  result  of  the  above  two 
provisions,  all  acquisitions  that  have 
involved  the  alorementioned  types  of 
securities  filings  with  the  Board  have,  in 
the  past  required  review  either  by  the 
Board  or  llie  Board's  Wasfaingtcm  staff. 
The  Board,  at  die  tine  it  promulgated 
the  above  two  proviaons.  stated  two 
reasons  far  requizing  all  such  acquisition 
applications  and  notices  to  be  {Hocessed 
in  Washington.  First  die  Board  noted 
that  acquisitions  requiring  securities 
filings  witii  the  Board  often  involve 
institatiou  that  have  reoendy  converted 
to  die  stod(  farm.  5:ee  SO  FR  48.086, 
48,711  (Nov.  m,  1985).  Hie  Board  was 
concerned  that  aoqi^tions  involving 
such  institutions  could  raise  "special 
issues"  requiring  scrutiny  by  the  Board 
or  the  Board's  Waahingtaa  staff.  Id 
After  several  years  of  experience  witii 
such  appiieatians  and  notices,  however, 
the  Board  believes  it  w<mld  now  be 
appropriate  to  delegate  acquisitions 
involving  securities  filings  to  the  PSA 
level  The  Board  feeb  confident  on  the 
basis  ol  the  transactions  it  and  its 
Washington  staff  have  processed  during 
the  past  several  years  as  a  result  of  the 
currentiy  structured  system  of 
delegations,  that  the  issues  gmerally 
presented  by  acquisitions  of  recently 


converted  institutions  have  been 
identified  and  adequately  addressed 
either  by  regulation  or  by  the 
establishment  of  Bank  Board  System 
policies,  procedures,  and  internal 
applications  processing  guidelines.  Of 
course,  to  the  extent  that  an  acquisition 
involving  a  securities  filing  presents  a 
significant  issue  of  law  or  policy,  or 
another  aspect  that  renders  it  ineligible 
for  action  by  the  PSA.  it  will  still  come 
to  the  Board  or  the  Washington  staff  for 
a  decision. 

The  second  reason  stated  by  the 
Board,  at  the  time  the  above  two 
provisions  were  promulgated,  for 
requiring  acquisitions  involving 
securities  filings  to  be  reviewed  in 
Washington  was  efficiency.  The  Board 
reasoned  that  since  the  Washington 
staff  would  be  reviewing  securities 
filings  made  in  connection  with  such 
acquisitions,  certain  efficiencies  and 
economies  of  scale  might  result  from  ' 
having  the  Washington  staff  also  review 
the  acquisition  app^cations  themselves. 
50  FR  at  48.711;  51 FR  40,127, 4ai37 
(Nov.  5, 1986).  The  Board  has  found, 
however,  tiiat  the  dates  on  which 
acquisition  applications  and  notices  and 
the  related  securities  filings  are 
submitted  to  the  Bosrd  may  differ  to  an 
extent  that  efficiencies  do  not  result  As 
a  result  the  applications  and  notices 
and  the  related  securities  filings  are 
frequentiy  processed  serially,  rather 
than  concuirenUy.  Depending  upon  the 
manner  in  which  an  applicant  chooses 
to  schedule  a  transaction,  an  acquisition 
application  or  notice  and  the  related 
securities  filing  may  be  submitted  a 
month  or  more  apart 

Thus,  the  Board  has  decided  to 
expand  tiie  current  ddegations  of 
authority  to  the  PSAs  to  ddegate 
responsibility  for  acquisition 
applications  and  notices  involving 
securities  filings  to  the  PSA  level  in  an 
effort  to  further  streamline  the  agency's 
procedures.  This  action  is  consistent 
with  the  Board's  efiivts  on  a  number  ot 
fronts  to  inq>rove  the  efficiency  of  the 
agency's  application  processing 
procedures.* 


■  It  U  inpntnt  to  Bote  tiiat  llic  Board  ku  faoBd 
that  infbnaaliaa  ia  oftoa  glaaned  btm  a  aeoariMaa 
fiKng  diat  if  hripftii  in  icvimdai  an  ■ry*'*"*"" 
appUcatioB  or  notioB  and  vioa  vana.  Tha  Board 
doaa  Mt  baliaw  that  MogattaR  raapooaibiMty  far 
procaaaini  arnuMtiwi  appiinaWnni  and  MMoaa 
involvlat  aacudttai  fiiiiaSi  to  tka  PSA*  ahoidd  ra«ilt 
in  any  iignificant  dinnatlon  in  die  aiancir'a  ability 
to  take  advaat^e  of  rach  infonnaliaa,  ecpecially 
tlnoe  the  Federal  HooM  Lmw  Baoka  raoaive  oojiiei 
of  many  of  tha  typaa  of  aacuritiea  filing*  that  are 
proceeead  by  tha  Boanfi  Waahinfton  alafi.  The 
Board'i  WaahinslaB  dalfand  itaff  of  flw  FMLBank* 
are  in  fretpient  cootacfl  and  luuthialir  aaak  Inpat 
fnnn  one  another,  and  the  Boen)  wfll  continue  to 

ConUniwd 
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Rebuttal  Filings 

By  Resolution  No.  85-1005,  dated 
November  25. 1985,  the  Board  adopted  a 
formalized  process  by  which  an  acquiror 
could  attempt  to  rebut  certain 
determinations  of  control  or 
presumptions  of  action  in  concert  that 
may  arise  in  connection  with  the 
acquisition  of  stock,  equity,  or  proxies  of 
an  insured  institution  (or  holding 
company  thereof)  under  specified 
circumstances.  The  Board  thereby 
established  an  expedited  process  for  the 
resolution  of  questions  as  to  whether  an 
investor  has  the  power  to  control  or 
influence  an  insured  institution. 

After  more  than  two  years  of 
experience  with  the  rebuttal  regulations, 
the  Board  believes  that  the  review  of 
rebuttal  of  control  determinations  and 
presumptions  of  action  in  concert  can  be 
further  expedited.  Therefore,  the  Board 
is  delegating  authority  to  the  PSAs  to  act 
under  specified  circumstances  to  accept 
or  reject  rebuttal  of  control  and  action  in 
concert  filings.  The  PSA  will  have 
delegated  authority  if  the  following 
conditions  are  met: 

(1)  With  a  rebuttal  of  control  filing, 
the  acquiror  has  submitted  an  executed 
agreement  that  conforms  in  material 
respects  to  the  agreement  set  forth  at 

§  574.100; 

(2)  The  filing  does  not  raise  novel  or 
significant  issues  of  law  or  policy.  Such 
issues  may  include,  but  are  not  limited 
to: 

(a)  The  acquiror  is  in  violation  of 
provisions  of  Part  574,  such  as  the 
requirement  to  file  and  obtain  clearance 
of  a  rebuttal  of  control  or  concerted 
action  filing  before  making  an 
acquisition  or  taking  other  action  that 
would  give  rise  to  a  rebuttable 
determination  of  control  or  concerted 
action  under  §  574.4  (b)  or  (d); 

(b)  The  applicable  control  factor 
arises  as  a  result  of  holding  revocable  or 
irrevocable  proxies; 

(3)  The  proposed  acquisition  is  not 
opposed  by  the  institution  whose 
securities  are  to  be  acquired,  and  there 
is  no  competing  acquiror  for  the 
institution's  securities. 

(4)  The  acquisition  does  not  arise  in 
the  context  of  a  conversion  under  Part 
563b  of  the  Insurance  Regulations. 

If  any  of  these  conditions  are  not  met, 
the  acquiror  must  file  the  rebuttal 
submission  with  the  Federal  Home  Loan 
Bank  System's  Office  of  Regulatory 
Activities  and  the  Board's  Office  of 
General  Counsel.  These  Offices  will 
continue  to  have  delegated  authority  to 


UMI 


encourage  frequent  exchange  of  inforamtion  ao  as  to 
promote  the  highest  possible  quality  of  review  of 
acquisition  applications  and  notices  and  securities 
filings. 


determine  whether  the  control 
determination  or  the  presumption  of 
concerted  action  has  been  rebutted.  It  is 
the  Board's  view  that  filings  that  do  not 
meet  the  above  conditions  frequently 
raise  complex  or  precedential  legal 
issues  or  present  supervisory 
considerations  with  system-wide 
implications,  which  warrant  review  by 
the  Board's  Washington  staff.  In  any 
case  where  a  rebuttal  filing  raises  a 
significant  issue  of  law  or  policy, 
however,  only  the  Board  itself  would 
have  authority  to  act  on  the  filing.  Given 
the  nature  of  rebuttal  filings,  the  Board 
expects  such  situations  to  be  rare. 

The  Board  also  is  partially  modifying 
the  time  frames  within  which  the  FSLIC 
may  determine  that  a  rebuttal 
submission  is  sufficient.  The 
Corporation  or  its  delegate  will  continue 
to  be  required  to  provide  notification, 
within  20  calendar  days  after  proper 
filing  of  a  rebuttal  submission,  of  its 
determination  to  accept  or  reject  the 
submission,  request  additional 
information,  or  return  the  submission  as 
materially  deficient.  However,  the 
Corporation  or  its  delegate  must  provide 
such  notification  within  15  calendar 
days  of  the  proper  filing  of  any 
additional  information  furnished  in 
response  to  a  specific  request.  The 
amendment  is  intended  to  retain  the 
expedited  20-day  time  fi-ame  for  review 
of  rebuttal  submissions  while  at  the 
same  time  conforming  these  time  frames 
to  the  time  frames  applicable  to 
processing  acquisition  applications  and 
notices  under  other  portions  of  Part  574 
as  well  as  the  FSLIC's  general  guidelines 
for  processing  applications.  See  12  CFR 
571.12.  In  addition,  the  Board  is 
amending  its  recently-adopted  filing 
requirements  to  specify  that  non- 
delegated  rebuttal  submissions  must  be 
filed  directly  with  the  Secretariat,  the 
Office  of  Regulatory  Activities,  the 
Office  of  General  Counsel,  and  the 
Principal  Supervisory  Agent  for  the 
insured  institution.  See  12  CFR  574.6. 

Also,  the  Board  is  amending  its 
rebuttal  procedures  to  require  that, 
when  the  Board  or  its  delegate  agrees  to 
accept  a  rebuttal  of  control,  the  acquiror 
must  transmit  a  copy  of  the  executed 
agreement  to  the  insured  institution  or 
holding  company  to  which  the  rebuttal 
pertains.  This  step  should  enhance  the 
effectiveness  of  the  rebuttal  process 
since  the  affected  institution  is  best 
situated  to  know  whether  or  not  an 
acquiror  is  complying  with  the 
undertakings  contained  in  the  rebuttal 
agreement. 

The  Board  is  also  taking  this 
opportunity  to  make  a  technical 
amendment  to  Part  574.  Section  574.6(b) 
(1),  (3),  (4),  and  (5)  (filing  requirements 


for  acquisition  applications  and  notices 
and  rebuttal  submissions)  is  being 
merged  into  one  omnibus  paragraph 
regarding  filing  procedures,  thereby 
eliminating  a  substantial  amount  of 
duplicative  text  from  Part  574. 

Finally,  the  Board  has  directed  the 
Office  of  Regulatory  Activities  and  the 
Office  of  General  Counsel  to  develop 
guidelines  and  methods  for  alerting  the 
FHLBanks  to  issues  and  types  of 
transactions  that  present  significant 
issues  of  law  or  policy.  These  guidelines 
will  be  issued  to  the  FHLBanks 
concurrently  with  the  delegation.  The 
Board  also  anticipates  that  in 
conjunction  with  the  significantly 
enhanced  delegations  implemented  by 
these  amendments,  that  a  post  audit 
function  of  all  rebuttal  decisions  made 
by  the  FHLBanks  will  be  performed  in 
order  to  monitor  the  decisions  rendered 
at  the  FHLBank  level. 

The  foregoing  changes  are  effective 
August  30, 1988  and  are  applicable  to 
filings  made  after  such  date. 

Because  these  changes  are 
nonsubstantive,  the  Board  finds  that 
observance  of  the  notice  and  comment 
procedure  prusuant  to  5  U.S.C.  553(b) 
and  12  CFR  508.11  and  the  30-day  delay 
of  effective  date  pursuant  to  5  U.S.C. 
553(d)  and  12  CFR  508.14  is  unnecessary 
and  contrary  to  the  public  interest. 
However,  the  Board  is  soliciting 
comments  from  interested  parties  as  to 
how  the  Board's  current  regulations 
related  to  the  review  and  processing  of 
rebuttal  submissions,  and  the  changes 
adopted  today,  may  be  further 
improved.  Comments  should  be 
submitted  within  sixty  days  of  the 
effective  date  of  this  final  rule. 

List  of  Subjects  b  12  CFR  Part  574 

Administrative  practice  and 
procedure,  Holding  companies.  Savings 
and  loan  associations.  Securities. 

Accordingly,  the  Board  hereby 
amends  Part  574,  Subchapter  D,  Chapter 
V,  Title  12,  Code  of  Federal  Regulations, 
as  set  forth  below. 

SUBCHAPTER  [>-FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORAHON 

PART  574— ACQUISITION  OF 
CONTROL  OF  INSURED  INSTITUTIONS 

1.  The  authority  citation  for  Part  574 
continues  to  read  as  follows: 

Authority:  Sec.  407,  48  Stat.  1260,  as 
amended  (12  U.S.C.  1730):  sec.  408,  82  Stat.  5. 
as  amended  (12  U.S.C  1730a]. 

2.  Amend  Section  574.4  by  revising 
paragraphs  (e)(l)(i]  and  (e)(3]  to  read  as 
follows  and  by  removing  the  reference 
to  "5  574.6(b)(6)"  in  paragraph  (f)(2)  and 
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by  inserting  in  lieu  thereof  the  phrase 
"§  574.6(b)(3)": 

S  574.4    Control 

•  *        •        •        • 

(e)  Procedures  fi>r  rebuttal — (1) 
Rebuttal  of  ooatml  determination.*  *  * 

(i)  An  acquiror  seeking  to  rebut  the 
determination  of  control  arising  under 
paragraph  (b)(1)  of  this  section  shall 
submit  to  the  Corporation  and  executed 
agreement  materially  conforming  to  the 
agreement  set  forth  at  §  574.100  of  this 
Part.  Unless  agreed  to  by  the 
Corporation  or  its  delegate  in  writing,  no 
other  agreement  or  filing  shall  be 
deemed  to  rebut  the  determination  of 
control  arising  under  paragraph  (b)(1)  of 
this  section.  If  accepted  by  the 
Corporation  or  its  delegate,  the  acquiror 
shall  furnish  a  copy  of  the  executed 
agreement  to  die  institution  to  which  the 
rebuttal  pertains. 

*  *        •        *        • 

(3)  Determination.  A  rebuttal  filed 
pursuant  to  paragraph  (e)  of  this  section 
shall  not  be  deemed  sufficient  unless  it 
includes  all  the  information,  agreements, 
and  affidavits  required  by  the 
Corporation  and  this  Part,  as  well  as 
any  additional  relevant  information  as 
the  Corporation  or  its  delegate  may 
require  by  written  request  to  the 
acquiror.  Within  20  calendar  days  after 
proper  filing  of  a  rebuttal  submission, 
the  Corporation  or  its  delegate  will 
provide  written  notification  of  its 
determination  to  accept  or  reject  the 
submission;  request  additional 
information  in  connection  with  the 
submission:  or  return  the  submission  to 
the  acquiror  as  materially  deficient. 
Within  15  calendar  days  after  proper 
filing  of  any  additional  information 
furnished  in  response  to  a  specific 
request  by  tfie  Corporation  or  its 
delegate,  the  Corporation  or  its  delegate 
shall  notify  the  acquiror  in  writing  as  to 
whether  tiie  rebuttal  is  thereby  deemed 
to  be  sufficient.  If  the  Corporation  or  its 
delegate  fails  to  notify  an  acquiror 
within  such  time,  the  rebuttal  shall  be 
deemed  to  be  accepted.  The  Corporation 
or  its  delegate  may  reject  any  rebuttal 
which  is  inconsistent  with  facts  and 
circumstances  known  to  them  or  where 
the  rebuttal  does  not  clearly  and 
convincingly  refute  the  rebuttable 
determination  of  control  or  presumption 
of  action  in  concert,  and  may  determine 
to  reject  a  submission  solely  on  such 
bases. 


§574.5    [Anwnded.] 

3.  Amend  S  574.5  by  removing  the 
reference  to  "5  574.6(b)(7)"  in  paragraph 
(a)(1)  and  by  inserting  in  lien  thereof  the 
phrase  "§  574.6(b)(4)". 


4.  Amend  9  574.6  by  revising 
paragraph  (b)(1)  to  read  as  follows;  by 
removing  paragraphs  (b)(3),  (4),  and  (5) 
and  by  redesi^oating  paragraphs  (b)(6), 
(7),  (8),  and  (9)  as  the  paragraphs  (b)(3). 
(4),  (5),  and  (6);  and  by  amending  newly 
redesignated  paragraphs  (b)(4),  (5),  and 
(6)  by  removing  the  reference  to 
"paragraph  (b)(6)"  in  these  paragraphs 
and  by  inserting  in  lieu  thereof  the 
phrase  "peiragraph  (b)(3)". 

§  574.6    Procedural  requirements. 

***** 

(b)  Filing  requirements — (1) 
Applications,  notices,  and  rebuttals,  (i) 
Complete  copies  including  exhibits  and 
all  other  pertinent  documents  of 
applications,  notices,  and  rebuttal 
submissions  that  are  not  eligible  to  be 
processed  under  delegated  authority 
pursuant  to  §  574.8(a)  of  this  Part  shall 
be  filed  as  foUowre:  one  copy  with  the 
Office  of  the  Secretariat,  Federal  Home 
Loan  Bank  Board,  Washington,  DC 
20552,  labeled  "Dockets  Copy;"  one 
(manually  executed)  copy  with  the 
Corporate  and  Securities  Division, 
Office  of  General  Counsel,  Federal 
Home  Loan  Bank  Board.  Washington, 
DC  20552;  one  copy  with  the  Corporate 
Activities  Section,  Office  of  Regulatory 
Activities,  BOl  Seventeenth  Street  NW., 
Washington,  DC  20552;  and  one  copy 
with  the  Principal  Supervisory  Agent  of 
the  district  in  which  the  insured 
institution  or  institutions  involved  in  the 
transaction  have  their  home  office  or 
offices.  Unsigned  copies  shall  be 
conformed. 

(ii)  Complete  copies  including  exhibits 
and  all  other  pertinent  docimients  of 
applications,  notices,  and  rebuttal 
submissions  eligible  to  be  processed 
under  delegated  authority  pursuant  to 
§  574.8(a)  of  this  Part  shall  be  filed  as 
follows:  two  copies  with  the  Principal 
Supervisory  Agent  of  the  district  in 
which  the  insured  institution  or 
institutions  involved  in  the  transaction 
have  their  home  office  or  offices 
(including  one  manually  executed  copy); 
and  one  copy  with  the  Office  of  the 
Secretariat,  Federal  Home  Loan  Bank 
Board,  Washington,  DC  20552.  Unsigned 
copies  shall  be  conformed.  Each  copy 
shall  include  a  summary  of  the  proposed 
transaction  including  an  explanation  of 
why  the  application,  notice,  or  rebuttal 
submission  may  be  processed  under 
delegated  authority,  and  an  affirmative 
representation  that  none  of  the  factors 
specified  in  §  574.8(a)  that  would 
preclude  action  under  delegated 
authority  are  present.  Such  statement 
shall  be  clearly  labeled  "Statement 
Regarding  Eligibility  for  Processing 
Under  Delegated  Authority."  If  the 
person  or  company  making  the 


submission  subsequently  becomes 
aware  of  additional  information  or 
changed  circumstances  that  would  alter 
the  eligibility  of  the  application,  notice. 
or  rebuttal  submission  of  processing 
under  delegated  authority,  the  company 
or  person  shall  promptly  so  advise  the 
Principal  Supervisory  Agent  in  writing. 

(iii)  All  companies  submitting 
applications  under  Section  574.3  of  this 
Part  shall  comply  with  Section  7A  of  the 
Clayton  Act  (15  U.S.C.  18A)  and 
regulations  issued  thereimder  (Parts  801. 
802,  and  803  of  Title  16  of  the  Code  of 
Federal  Regulations]. 

(iv)  Any  acquiror  filing  a  notice  with 
respect  to  acquisition  of  a  state- 
chartered  institution  shall  file  an 
additional  copy  of  the  notice  with  the 
Principal  Supervisory  Agent  and  label 
such  copy  "State  Supervisor  Copy." 

(v)  Any  person  or  company  may 
amend  an  application,  notice,  or  rebuttal 
submission,  or  file  additional 
information  with  respect  thereto,  upon 
request  of  the  Principal  Supervisory 
Agent  or  the  Corporation  or  its  delegate 
or,  in  the  case  of  the  party  filing  an 
application,  notice,  or  rebuttal,  upon 
such  party's  own  initiative. 
***** 

5.  Amend  S  574.8  by  removing 
paragraphs  (a)(l)(i)  and  (v)  and  by 
redesignating  existing  paragraphs 
(a)(l)(ii),  (iii),  (iv).  and  (vi)  as  the  new 
paragraphs  (a)(l)(i).  (ii),  (iii),  and  (iv);  by 
redesignating  paragraphs  (a)(2),  (3),  and 
(4)  as  the  new  paragraphs  (a)(3),  (4).  and 
(5);  by  adding  a  new  paragraph  (a)(2); 
and  by  revising  newly  redesignated 
paragraphs  (a)(3),  (a)(4)  introductory 
text,  (a)(4)(ii),  and  (a)(5)  to  read  as 
follows: 

§  574.8    Delegsttons  o«  authority. 

(a)  Actions  by  the  Principal 
Supervisory  Agent — [1]  Approval.  •  *  • 

(2)  Acceptance.  The  Principal 
Supervisory  Agent  is  authorized  to 
accept  a  rebuttal  filed  imder  Section 
574.4(e)  of  this  Part  where  the  following 
conditions  are  met: 

(i)  With  a  rebuttal  of  control,  the 
acquiror  submits  an  executed  rebuttal 
agreement  that  conforms  in  material 
respects  to  the  agreement  set  forth  in 
§  574.100; 

(ii)  The  rebuttal  does  not  raise 
significant  issues  of  law  or  policy; 

(iii)  The  proposed  acquisition  of 
securities  or  other  action  covered  by  the 
rebuttal  is  not  opposed  by  the  institution 
whose  securities  are  to  be  acquired  and 
there  is  no  competing  acquiror  for  the 
institution's  securities;  and 

(iv)  The  acquisition  is  not  part  of  a 
conversion  under  Part  563b  of  this 
chapter. 
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(3)  Denial.  The  Principal  Supervisory 
Agent  is  authorized  to  disapprove  any 
application  or  notice  that  he  is 
authorized  to  approve  or  for  which  he  is 
authorized  to  issue  a  statement  of  intent 
not  to  disapprove  under  paragraph  (a)(1) 
of  this  section.  The  Principal 
Supervisory  Agent  is  authorized  to 
reject  any  rebuttal  that  he  is  authorized 
to  accept  under  paragraph  (a)(2)  of  this 
section.  Such  disapproval  or  rejection 
shall  be  in  writing,  shall  set  forth  with 
specificity  the  basis  for  disapproval  or 
rejection,  and  shall  be  furnished 
promptly  to  the  acquiror. 

(4)  Other  actions.  For  notices  filed 
pursuant  to  Section  574.3(b)  of  this  Part, 
and  applications  filed  pursuant  to 
Section  574.3(a)  of  this  Art.  and 
rebuttals  filed  pursuant  to  Section 
574.4(e)  of  this  Part,  which  may  be 
approved  under  paragraph  (a)  of  this 
section,  the  Principal  Supervisory  Agent 
may  take  the  following  actions: 
***** 

(ii)  A  determination  that  an 
application  or  notice  is  sufficient  or 
requires  additional  information  under 
Section  574.6(c)(1)  of  this  Part,  or  that  a 
rebuttal  of  control  is  sufficient  or 
requires  additional  information  under 
Section  574.4(e)(3)  of  this  Part; 
***** 

(5)  Appeal.  Denial  of  an  application  or 
notice  or  rejection  of  a  rebuttal  by  a 
Principal  Supervisory  Agent  pursuant  to 
paragraph  (a)  of  this  section  may  be 
appealed  to  the  Corporation  under  the 
following  procedures:  Within  20  days 
after  notification  of  the  Principal 
Supervisory  Agent's  decision  as 
provided  herein,  the  acquiror  must 
notify  the  Office  of  the  Secretariat  in 
writing  of  the  acquiror's  desire  to  appeal 
the  Principal  Supervisory  Agent's 
decision.  Two  copies  of  such  request  for 
review  must  be  submitted  to  the  Office 
of  the  Secretariat,  Federal  Home  Loan 
Bank  Board,  Washington,  DC  20552, 
with  one  copy  indicated  "Attention: 
Corporate  Activities  Section,  Office  of 
Regulatory  Activities"  and  a  second 
copy  indicated  "Attention:  Corporate 
and  Securities  Division,  Office  of 
General  Counsel."  A  third  copy  should 
be  sent  to  the  appropriate  Principal 
Supervisory  Agent.  The  request  for 
review  must  identify  the  party  seeking 
review  and  describe  with  specificity  the 
action  taken  for  which  review  is  sought 
and  the  reasons  why  the  Principal 
Supervisory  Agent's  denial  or  notice  of 
disapproval  or  rejection  is  contended  to 
be  erroneous.  If  an  applicant  does  not 
file  an  appeal  with  in  the  time  permitted 
under  this  section,  any  objection  to  the 
Principal  Supervisory  Agent's  action  is 
waived.  A  timely  appeal  filed  with  the 


Secretariat  in  accordance  with  the 
provisions  of  this  section  shall  be 
mandatory  for  securing  judicial  review 
of  an  initial  determination. 

***** 

6.  Add  a  new  §  574.100  to  read  as 
follows: 

§  574.100    Rebuttal  of  control  agreement 

Agreement 

Rebuttal  of  Rebuttable  Determination 
Of  Control  Under  Part  574 

I.  WHEREAS 

A.  (        ]  is  the  owner  of  (    ]  shares 
(the  "Shares")  of  the  [       ]  stock  (the 
"Stock")  of  [name  and  address  of 
institution],  which  Shares  represent  [    ] 
percent  of  a  class  of  "voting  stock"  of 

[        ]  as  defined  under  the  Federal  Home 
Loan  Bank  Board's  ("Board") 
Acquisition  of  Control  Regulations 
("Regulations")  12  C.F.R.  Part  574 
("Voting  Stock"); 

B.  [        ]  is  an  "insured  institution" 
within  the  meaning  of  the  Regulations: 

C.  [        ]  seeks  to  acquire  additional 
shares  of  stock  of  [       ]  ("Additional 
Shares"),  such  that  [        j's  ownership 
thereof  will  exceed  10  percent  of  a  class 
of  Voting  Stock  but  will  not  exceed  25 
percent  of  a  class  of  Voting  Stock  of 

[       1: 
[and/or] 

[       ]  seeks  to  [       ],  which  would 
constitute  the  acquisition  of  a  "control 
factor"  as  defined  in  the  Regulations 
("Control  Factor"); 

D.  [        ]  does  not  seek  to  acquire  the 
[Additional  Shares  or  Control  Factor] 
for  the  purpose  or  effect  of  changing  the 
control  of  [        ]  or  in  connection  with  or 
as  a  participant  in  any  transaction 
having  such  purpose  or  effect; 

E.  The  regulations  require  a  company 
or  a  person  who  intendes  to  hold  10 
percent  or  more  but  not  In  excess  of  25 
percent  of  any  class  of  Voting  Stock  of 
an  insured  institution  or  holding 
company  thereof  and  that  also  would 
possess  any  of  the  control  factors 
specified  in  the  Regulations,  to  file  and 
obtain  approval  of  an  application 
("Application")  under  the  Savings  and 
Loan  Holding  Company  Act  ("Holding 
Company  Act").  12  U.S.C.  Section  1730a, 
or  file  and  obtain  clearance  of  a  notice 
("Notice")  under  the  Change  in  Savings 
and  Loan  Control  Act  of  1978  ("Control 
Act"),  12  U.S.C.  Section  1730(q),  prior  to 
acquiring  such  amount  of  stock  and  a 
Control  Factor  unless  the  rebuttable 
determination  of  control  has  been 
rebutted. 

F.  Under  the  Regulations,  [       ]  would 
be  determined  to  be  in  control,  subject 
to  rebuttal,  of  [        ]  upon  acquisition  of 


the  [Additional  Shares  or  Control 
Factor]; 

G.  [       ]  has  no  intention  to  manage 
or  control,  directly  or  indirectly,  [        ]; 

H.  [        ]  has  filed  on  [        ],  a  written 
statement  seeking  to  rebut  the 
determination  of  control,  attached 
hereto  and  incorporated  by  reference 
herein,  (this  submission  referred  to  as 
the  "Rebuttal"); 

L  In  order  to  rebut  the  rebuttable 
determination  of  control,  [        ]  agrees 
to  offer  this  Agreement  as  evidence  that 
the  acquisition  of  the  [Additional  Shares 
or  Control  Factor]  as  proposed  would 
not  constitute  an  acquisition  of  control 
under  the  Regulations. 

II.  The  FSLIC  has  determined,  and 
hereby  agrees,  to  act  favorably  on  the 
Reubuttal,  and  in  consideration  of  an 
FSLIC  determination  and  agreement  to 
act  favorably  on  the  Rebuttal,  [        ]  and 
any  other  existing,  resulting  a  successor 
of  [        ]  agree  with  the  FSLIC  that: 

A.  Unless  [        ]  shall  have  filed  a 
Notice  under  the  Control  Act,  or  an 
Application  under  the  Holding  Company 
Act,  as  appropriate,  and  either  shall 
have  obtained  approval  of  the 
Application  or  clearance  of  the  Notice  in 
accordance  with  the  Regulations,  [        ] 
will  not,  except  as  expressly  permitted 
otherwise  herein  or  pursuant  to  an 
amendment  to  this  Rebuttal  Agreement. 

1.  Seek  or  accept  representation  of 
more  than  one  member  of  the  board  of 
directors  of  [insert  name  of  institution 
and  any  holding  company  thereof]; 

2.  Have  or  seek  to  have  any 
representative  serve  as  the  chairman  of 
the  board  of  directors,  or  chairman  of  an 
executive  or  similar  committee  of  [insert 
name  of  institution  and  any  holding 
company  thereofj's  board  of  directors  or 
as  president  or  chief  executive  officer  of 
[insert  name  of  institution  and  any 
holding  company  thereof]; 

3.  Engage  in  any  intercompany 
transaction  with  [       ]  or  [       ]'s 
affiliates; 

4.  Propose  a  director  in  opposition  to 
nominees  proposed  by  the  management 
of  [insert  name  of  institution  and  any 
holding  company  thereof]  for  the  board 
of  directors  of  [insert  name  of  institution 
and  any  holding  company  thereof]  other 
than  as  permitted  in  paragraph  A-1; 

5.  Solicit  proxies  or  participate  in  any 
solicitation  of  proxies  with  respect  to 
any  matter  presented  to  the 
stockholders  [        ]  other  than  in  support 
of,  or  in  opposition  to,  a  solicitation 
conducted  on  behalf  of  management  of 

[       ]: 

6.  Do  any  of  the  following,  except  as 

necessary  solely  in  connection  with 
[        ]'8  performance  of  duties  as  a 
member  of  [        ]'s  board  of  directors: 
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(a)  Influence  or  attempt  to  influence  in 
any  respect  the  loan  and  credit 
decisions  or  policies  of  [       ],  the 
pricing  of  services,  any  personnel 
decisions,  the  location  of  any  offices, 
branching,  the  hours  of  operation  or 
similar  activities  of  [        ]; 

(b)  Influence  or  attempt  to  influence 
the  dividend  policies  and  practices  of 
[       ]  or  any  decisions  or  policies  of 

{       ]  as  to  the  offering  or  exchange  of 
any  seciuities; 

(c)  Seek  to  amend,  or  otherwise  take 
action  to  change,  the  bylaws,  articles  of 
incorporation,  or  character  of  [        ]; 

(d)  Exercise,  or  attempt  to  exercise, 
directly  or  indirectly,  control  or  a 
controlling  influence  over  the 
management,  policies  or  business 
operations  of  [       ];  or 

(e)  Seek  or  accept  access  to  any  non- 
public information  concerning  [       ]. 

B.  [       ]  is  not  a  party  to  any 
agreement  with  [       ]. 

C.  [        ]  shall  not  assist,  aid  or  abet 
any  of  [        ]'s  afflliates  or  associates 
that  are  not  parties  to  this  Agreement  to 
act,  or  act  in  concert  with  any  person  or 
company,  in  a  maimer  which  is 
inconsistent  with  the  terms  hereof  or 
which  constitutes  an  attempt  to  evade 
the  requirements  of  this  Ag^ement. 

D.  AJiy  amendment  to  this  Agreement 
shall  only  be  proposed  in  connection 
with  an  amended  rebuttal  filed  by  [       ) 
with  the  FSLIC  for  its  determination  or  a 
determination  pursuant  to  delegated 
authority; 

E.  Prior  to  to  acquisition  of  any  shares 
of  "Voting  Stock"  of  [       ]  as  defined  in 
the  Regulation  in  excess  of  the 
Additional  Shares,  any  required  filing 
will  be  made  by  [        ]  under  the  Control 
Act  or  the  Holding  Company  Act  and 
either  approval  of  the  acquisition  imder 
the  Holding  Company  Act  shall  be 
obtained  from  the  FSLIC  or  any  Notice 
filed  under  the  Control  Act  shall  be 
cleared  in  accordance  with  the 
Regulations; 

F.  A»  any  time  during  the  10  percent  or 
more  of  any  class  of  Voting  Stock  of 

[       ]  is  owned  or  controlled  by  [       ],  no 
action  which  is  inconsistent  with  the 
provisions  of  this  Agreement  shall  be 
taken  by  [        ]  until  [        ]  files  and 
either  obtains  from  the  FSLIC  a 
favorable  determination  with  respect  to 
either  an  amended  rebuttal,  approval  of 
an  Application  under  the  Hold^g 
Company  Act,  or  clearance  of  a  Notice 
under  the  Control  Act,  in  accordance 
with  the  Regulations; 

G.  Where  any  amended  rebuttal  filed 
by  [       ]  is  denied  or  disapproved, 

[        ]  shall  take  no  action  which  is 
inconsistent  with  the  terms  of  this 


Agreement,  except  afier  either  (1] 
reducing  the  amount  of  shares  of  Voting 
Stock  of  [       ]  owned  or  controlled  by 
[       ]  to  an  amount  under  10  percent  of  a 
class  of  Voting  Stock,  or  immediately 
ceasing  any  other  actions  that  give  rise 
to  a  conclusive  or  rebuttable 
determination  of  control  under  the 
Regulations;  or  (2]  filing  a  Notice  under 
the  Control  Act.  or  an  Application  under 
the  Holding  Company  Act,  as 
appropriate,  and  either  obtaining 
approval  of  the  Application  or  clearance 
of  the  Notice,  in  accordance  with  the 
Regulations; 

H.  Where  any  Application  or  Notice 
filed  by  [       ]  is  disapproved,  [       ] 
shall  take  no  action  which  is 
inconsistent  with  the  terms  of  this 
Agreement,  except  after  reducing  the 
amount  of  shares  of  Voting  Stock  of  [ 
]  owned  or  controlled  by  [       ]  to  an 
amount  under  10  percent  of  any  class  of 
Voting  Stock,  or  immediately  ceasing 
any  other  actions  that  give  rise  to  a 
conclusive  or  rebuttable  determination 
of  control  under  the  Regulations; 

I.  Shoidd  circiunstances  beyond 
[       ]'&  control  result  in  [       ]  being 
placed  in  a  position  to  direct  the 
management  or  policies  of  [        ],  then 
[       ]  shall  either  (1)  promptly  file  an 
AppUcation  under  the  Holding  Company 
Act  or  a  Notice  under  the  Control  Act,  as 
appropriate,  and  take  no  affirmative 
steps  to  enlarge  that  control  pending 
either  a  final  determination  with  respect 
to  the  AppUcation  or  Notice,  or  (2) 
promptly  reduce  the  amount  of  shares  of 
[        j  Voting  Stock  owned  or  controlled 
by  [        ]  to  an  amount  under  10  percent 
of  any  class  of  Voting  Stock  or 
immediately  cease  any  actions  that  give 
rise  to  a  conclusive  or  rebuttable 
determination  of  control  under  the 
Regulation; 

J.  By  entering  into  this  Agreement  and 
by  offering  it  for  reliance  in  reaching  a 
decision  on  the  request  to  rebut  the 
presumption  of  control  under  the 
Regulations,  as  long  as  10  percent  or 
more  of  any  class  of  Voting  Stock  of 
[        ]  is  owned  or  controlled,  directly  or 
indirectly,  by  [        ],  and  [        ] 
possesses  any  Control  Factor  as  defined 
in  the  Regulations,  [       ]  will  submit  to 
the  jurisdiction  of  the  Regulations, 
including  (1)  the  filing  of  an  amended 
rebuttal  or  Application  or  Notice  for  any 
proposed  action  which  is  prohibited  by 
this  Agreement,  and  (2)  the  provisions 
relating  to  a  penalty  for  any  person  who 
willfully  violates  the  [Holding  Company 
Act  or  Control  Act]  and  the  Regulations 
thereunder,  and  any  regulation  or  order 
issued  by  the  FSLIC. 

K.  Any  violation  of  this  Agreement 


shall  be  deemed  to  be  a  violation  of  the 
[Holding  Company  Act  or  Control  Act] 
and  the  Regulations,  and  shall  be 
subject  to  such  remedies  and  procedures 
as  are  provided  in  the  [Holding 
Company  Act  or  Control  Act]  and  the 
Regulations  for  a  violation  thereunder 
and  in  addition  shall  be  subject  to  any 
such  additional  remedies  and 
procedures  as  are  provided  under  any 
other  applicable  statutes  or  regulations 
for  a  violation,  willful  or  otherwise,  of 
any  agreement  entered  into  with  the 
FSUC. 

III.  This  Agreement  may  be  executed 
in  one  or  more  counterparts,  each  of 
which  shall  be  deemed  an  original  but 
all  of  which  counterparts  collectively 
shall  constitute  one  instrument 
representing  the  Agreement  among  the 
parties  thereto.  It  shall  not  be  necessary 
that  any  one  counterpart  be  signed  by 
all  of  the  parties  hereto  as  long  as  each 
of  the  parties  has  signed  at  least  one 
counterpart. 

IV.  This  Agreement  shall  be 
interpreted  in  a  manner  consistent  with 
the  provisions  of  the  Rules  and 
Regulations  of  the  Board. 

V.  This  Agreement  shall  terminate 
upon  (i)  the  approval  by  the  Board  of 

[        ]'s  Application  under  the  Holding 
Company  Act  or  clearance  by  the  Board 
of  [        ]*s  Notice  under  the  Control  Act 
to  acquire  [        ],  and  consummation  of 
the  transaction  as  described  in  such 
Application  or  Notice,  or  in  the 
disposition  by  [        ]  of  a  sufficient 
number  of  shares  of  [        ],  or  the  taking 
of  such  other  action  that  thereafter 
[        ]  is  not  in  control  and  would  not  be 
determined  to  be  in  control  of  [        ] 
under  the  Control  Act,  the  Holding 
Company  Act  or  the  Regulations  of  the 
Board  under  either  in  effect  at  that  time. 

VI.  IN  WITNESS  THEREOF,  the 
parties  thereto  have  executed  this 
Agreement  by  their  duly  authorized 
officer. 


[Acquiror] 

Federal  Savings  and  Loan  Insurance 
Corporation. 

Date:  

By:  

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 
[FR  Doc.  88-19572  Filed  8-29-88:  8:45  am] 
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NATKMAL  AERONAUTICS  AND 
SPACE  AOmNiSTRATlON 

14  CFR  Part  1201 

Statamant  of  Organization  and  Ganaral 


AOmcv:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTKNC  Final  rule. 


:  NASA  is  amending  14  CFR 
Part  1201,  "Statement  of  Organization 
and  General  Information,"  to  reflect  the 
current  organizational  structure  and  to 
make  editorial  corrections.  This 
regulation  sets  forth  NASA's  policy  and 
functions  as  established  by  the  National 
Aeronautics  and  Space  Act  of  1958,  as 
amended. 

EFFEcnvf  oats:  At^wt  30,  ie6& 

ADOWMl.  Genavl  Management 
Division,  Code  NFN-1,  NASA 
Headquarters,  Washington,  DC  20546. 

FOR  RIRTHER  INFORMATION  CONTACT: 
Margaret  M.  Herring,  20.2  453-2922. 

SUFPLEMENTARV  INFORMATION:  NASA  is 
revising  SS  120L200  and  1201.400  to 
reflect  the  current  organizational 
structure  and  to  make  editorial 
corrections.  In  1 1201.200(aHl)  the 
position  title  ''As«ociatei)eputy 
Administrator  (Policy)"  is  changed  to 
"Associate  Deputy  Administrator." 
S  1201.200(a)(3)  is  rewritten  for 
clarification,  i  1201.200(b)(8)  is  changed 
from  the  National  Space  Tedbnology 
Laboratories  to  the  John  C  Stennis 
Space  Center,  Stnmis  Space  Center,  MS 
39529.  A  correction  is  also  made  to 
S  1201.400(c)  which  corrects  "48  U.S.C" 
to  "48  CFR." 

Since  this  revision  involves  internal 
administrative  decisions  and  editorial 
changes,  no  public  comment  period  is 
required. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that: 

1.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612,  since  it 
will  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

2.  This  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 

List  of  Subjects  in  14  CFR  Part  1201 

Organization  and  functions 
(Goverment  agencies). 


For  reasons  set  fbrtk  in  die  IVeanUe, 
14  CFR  Part  1201  ii  amended  as  fbUows: 

PART  1201— STATEMENT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION 

1.  The  authority  citation  for  14  CFR 
Part  1201  contimtes  to  reed  as  follows: 

Authority:  5  U.SI1 552,  as  aBeoded. 

2.  Section  1201.200  is  amended  by 
revising  paragraphs  (a)(1),  (a)(3).  and 
(cK8)  to  read  as  follows: 

81201.200   QeneraL 

(a)  •  •  • 

(1)  The  Office  of  the  Administrator 
which  includes  the  Administrator. 
Deputy  Administrator,  Associate  Deputy 
Administrator,  Aseociate  Deputy 
Administrator  (loetitiitioa).  Assistant 
Deputy  Administrator,  and  the 
Executive  Officer. 


(3)  Fourteen  Headquarters  Offices. 
Tl±leen  of  tiiese  offices  provide 
agencywide  leadership  in  certain 
administrative  and  specialized  areas 
and  one  office  provides  administrative 
operations  for  Headquarters.  All  of 
these  offices  repc^  lUrectly  to  the  Office 
of  the  Administrator. 


(c)  *  •  * 

(8)  John  C.  Stennis  Space  Center, 
Stennis  Space  Center,  MS  39S29. 

3.  Section  1201.400  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

91201.400   NASA  procuraiMnt  ptagram. 

(c)  All  procurements  are  made  in 
accordance  with  the  Federal  Acquisition 
Regulation  (FAR)  (48  CFR  Chapter  1) 
and  the  Federal  Acquisition  Regulation 
Supplement  (NASA/FAR  Supplement) 
(48  CFR  Chapter  18).  Copies  of  these 
publications  are  available  from  the 
Superintendent  of  Doomients,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402,  on  an  annual 
subscription  basis. 
[amm  C.  Fktdier, 
Administrator. 
August  23, 1988. 

[PR  Doc.  88-19674  FUed  8-2»-88:  &45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmMatration 

21  CFR  Parta  74. 81.  and  82 

[Docket  Na  87N-0160] 

DAC  Red  No.  33 

AOCNCV:  Food  and  Drug  Administration, 
HHS. 

ACnow  Fmal  rule. 

summary:  The  Food  and  Drug 
Administration  (FDS)  is  permanently 
listing  D&C  Red  No.  33  for  general  use  in 
drugs  and  nosmetins,  except  for  use  in 
the  area  of  the  eye.  This  action  is  in 
response  to  petitions  filed  by  several 
petitioners.  This  rule  will  remove  D&C 
Red  No.  33  from  the  provisional  Ust  of 
color  additives  for  general  use  in  drugs 
and  cosmetics. 

dates:  Effective  September  90, 1908, 
except  for  any  provisions  that  may  be 
stayed  by  the  filing  of  proper  objections; 
written  objections  and  requests  for  a 
hearing  by  September  29, 1988. 

ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFAr^OS).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTMBI  INFORMATKNt  CONTACT 

Patricia  J.  McLaughlin,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-330), 
Food  and  Dnig  Administration.  200  C 
Street  SW.,  Washingtoa  DC  20204. 202- 
472-5740. 

SUFPLnMENTARV  MFORMATION: 

Table  of  Contents 

L  Introduction 

n.  Rognlatory  Hit tory 

A.  The  Color  Additive 

B.  Color  Additive  Petitions 

C  Toxicological  Testing  of  D&C  Red  No. 

33. 
D.  Citizen  Petition  Filed  by  Public  Qtizen 

Health  Research  Group 
m.  Evahiation  of  the  Safe^  of  D&C  Red  No. 
33 

A.  Statutory  Safety  Requirements 

B.  Earlier  Studies 

C.  New  Studies 

D.  The  Issue  of  WheOier  More  Testing  is 
Necessary 


t^^.i^'/A  i'^n' 


1.  statement  of  the  iasue 

2.  Resolution  of  the  issue 

R  Summaiy  of  the  Safety  Evidence  for 
D&C  Red  No.  33 

1.  Adequacy  of  the  submitted  studies  to 
demonstrate  safety 

2.  Negative   results   of  carcinogenicity 
studies 

3.  Ckinclusion 

IV.  Potential  Carcinogenic  Impurities 

A.  The  Impurities  Found 

B.  Prior  Actions  by  FDA 

C.  Exposure  to  Carcinogenic  Impurities  in 
D&C  Red  No.  33 

D.  Risk  Estimations  for  Impurities 

1.  4-Aminoazobenzene 

2.  4-Aminobiphenyl 

3.  Aniline 

4.  Azobenzene 

5.  Benzidine 

6. 1,3-Diphenyltriazene 

E.  Cumulative  Risk  Estimates 

V.  References 

VI.  Conclusions 

VII.  Objections 


I.  Introduction 

In  1960,  Congress  passed  the  Color 
Additive  Amendments  (the 
amendments).  In  Certified  Color  Mfg. 
Ass'n  V.  Mathews.  543  F.2d  284.  288-287 
(D.C.  Cir.  1976),  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  explained  the  purpose  of  this 
legislation: 

The  Color  Additive  Amendments  of  1960 
reflect  a  Congressional  and  administrative 
response  to  the  need  in  contemporary  society 
for  a  scientifically  and  administratively 
sound  basis  for  determining  the  safety  of 
artificial  color  additives,  widely  used  for 
coloring  food,  drugs,  and  cosmetics.  The 
Amendments  reflect  a  general  unwillingness 
to  allow  widespread  use  of  such  products  in 
the  absence  of  scientific  information  on  the 
effect  of  these  products  on  the  human  body. 
The  previously  used  system  had  some  glaring 
deficiencies,  and  the  1960  Amendments  were 
designed  to  overcome  them.  *  *  * 

(Footnotes  omitted) 

As  amended,  section  706(a)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  378(a))  provides  that 
a  color  additive  will  be  deemed  unsafe 
for  use  in  food,  drugs,  cosmetics,  and 
some  medical  devices  unless  FDA  has 
issued  a  regulation  permanently  listing 
that  color  additive  for  its  intended  use. 
FDA  will  issue  such  a  regulation  only  if 
it  has  been  presented  with  data  that 
establish  with  reasonable  certainty  that 
no  harm  will  result  from  the  use  of  the 
color  additive.  The  burden  of  presenting 
such  data  is  on  the  person  who  is 
seeking  approval  of  the  use  of  the 
additive. 

In  passing  the  amendments,  Congress 
provided  for  the  provisional  listing  of 
the  color  additives  in  use  at  that  time, 
pending  completion  of  the  scientific 


investigations  needed  for  a 
determination  about  the  safety  of  these 
additives  (section  203(b)  of  the 
transitional  provisions  of  the 
amendments,  Title  II,  Pub.  L  86-618,  74 
Stat.  404-407  (21  U.S.C.  378,  note)). 
Section  81.1  (21  CFR  81.1)  of  the 
agency's  color  additive  regulations 
enumerates  those  color  additives  that 
are  still  provisionally  listed.  Among 
them  is  D&C  Red  No.  33  for  use  in  drugs 
and  cosmetics. 

n.  Regulatory  History 

A.  The  Color  Additive 

D&C  Red  No.  33.  a  dull  bluish  red  dye 
of  the  monoazo  class,  is  identified  in 
Chemical  Abstracts  as  the  disodium  salt 
of  5-anuno-4-hydroxy-3-(phenylazo)-2,7- 
naphthalenedisulfonic  acid  (CAS  Reg. 
No.  3567-66-6).  It  is  indentified  in 
§  82.1333  (21  CFR  82.1333)  as  the 
disodium  salt  of  8-amino-2-phenylazo-l- 
naphtol-3,6-di8ulfonic  acid.  Other  names 
include  Colour  Index  Food  Red  12  (CI. 
No.  17200).  CI.  Acid  Red  33,  Fast  Acid 
Magenta  B,  and  Acid  Fuchsin  D. 

In  manufacturing  the  additive,  the 
product  obtained  from  the  nitrous  acid 
diazotization  of  aniline  is  coupled  with 
4-hydroxy-5-amino-2,7- 
naphthalenedisulfonic  acid  in  a  alkaline 
aqueous  medium.  D&C  Red  No.  33  is 
soluble  in  water  and  glycerol  and 
slightly  soluble  in  methanol  and  ethanoi. 

D&C  Red  No.  33  is  used  in  ingested 
drug  preparations  and  in  cosmetics 
subject  to  ingestion,  such  as  lipsticks, 
dentifrices,  mouthwashes,  and  breath 
fresheners.  It  is  also  used  in  externally 
applied  cosmetics  such  as  noncoloring 
hair  preparations,  skin  care,  fragrance, 
and  make-up  products. 

The  color  additive  D&C  Red  No.  33 
has  been  in  use  for  many  years.  Because 
D&C  Red  No.  33  was  in  use  at  the  time 
the  Color  Additive  Amendments  of  1960 
were  enacted,  it  was  provisionally  listed 
for  drug  and  cosmetic  use  in  the  Federal 
Registw  of  October  12, 1960  (25  FR 
9759). 

In  the  Federal  Register  of  October  12, 
1960  (25  FR  9759).  the  agency 
established  temporary  tolerances  for  the 
provisional  listing  of  certain  color 
additives,  including  D&C  Red  No.  33,  for 
use  in  lipsticks,  ingested  drugs,  and 
other  products  subject  to  ingestion,  such 
as  mouthwashes  and  dentifrices.  The 
original  temporary  tolerances,  based  on 
preliminary  usage  information  and 
toxicity  data  available  at  that  time,  were 
intended  to  limit  use  of  the  color 
additive  to  safe  levels  until  all  required 
toxicity  tests  were  completed.  The 
agency  has  revised  the  temporary 
tolerances  over  the  years  as  additional 
data  became  available,  the  lastest 


revision  being  on  August  21, 1979  (44  FR 
48964).  D&C  Red  No.  33  usage  is  limited 
imder  the  temporary  tolerances  in  21 
CFR  81.25  to  3.0  percent  by  weight  in  lip 
cosmetics,  to  0.75  milligram  (mg)  per 
daily  dose  of  drugs,  and  to  amounts 
consistent  with  current  good 
manufacturing  practice  in  mouthwashes 
and  dentifrices. 

Between  1960  and  February  4, 1977, 
FDA  postponed  the  closing  date  for  the 
provisional  listing  of  DftC  Red  No.  33 
several  times.  The  agency  granted  these 
postponements  in  response  to  requests 
for  additional  time  to  complete  the 
scientific  investigations  necessary  for 
listing  the  color  additive  under  section 
706  of  the  act. 

B.  Color  Additive  Petitions 

In  the  Federal  Register  of  November 
20, 1968  (33  FR  17205),  FDA  announced 
that  a  petition  (CAP  SCOOSe)  for  the 
permanent  listing  of  D&C  Red  No.  33  as 
a  color  additive  for  use  in  ingested 
drugs,  lipsticks,  and  externally  applied 
drugs  and  cosmetics  had  been  filed  by 
the  Toilet  Goods  Association,  Inc.  (now 
the  Cosmetic  Toiletry  and  Fragrance 
Association  (CTFA)),  the 
Pharmaceutical  Manufacturers 
Association  (PMA),  and  the  Certified 
Color  Industry  Committee  (now  the 
Certified  Color  Manufacturers 
Association,  Inc.  (CCMA)),  c/o  Hazleton 
Laboratories,  Inc.,  P.O.  Box  30,  Falls 
Church.  VA  22046  (now  9200  Leesbuig 
Turnpike.  Vienna,  VA  22180). 

The  petition  was  filed  under  section 
706  of  the  act  (21  U.S.C.  376).  A  later 
notice  (41  FR  9584;  March  5, 1976) 
amended  the  notice  of  filing  of  the 
petition  to  include  the  use  of  D&C  Red 
No.  33  in  all  types  of  cosmetics  subject 
to  ingestion  and  the  additional  use  of 
D&C  Red  No.  33  in  cosmetics  intended 
for  use  in  the  area  of  the  eye. 

FDA  notified  the  petitioners  by  letters 
dated  May  14, 1976,  August  15, 1977,  and 
August  4, 1978,  of  the  need  for  data  to 
support  the  use  of  D&C  Red  No.  33  in 
cosmetics  intended  for  use  in  the  area  of 
the  eye.  In  a  fourth  letter,  dated  October 
24, 1978,  FDA  advised  the  petitioners  to 
consider  withdrawing  the  portion  of  the 
petition  that  sought  approval  of  the  use 
of  D&C  Red  No.  33  in  cosmetics 
intended  for  use  in  the  area  of  the  eye 
because  it  appeared  that  the  required 
data  from  eye-area  studies  were  not 
readily  available. 

The  petitioners  have  not  submitted 
the  required  data  on  eye-area  use. 
Therefore,  FDA  considers  that  portion  of 
the  petition  that  relates  to  the  listing  of 
D&C  Red  No.  33  for  eye-area  use  to  be 
withdrawm  without  prejudice  in 
accordance  with  the  provisions  of  §  71.4 
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(21 CFR  71.4).  Use  of  OftC  Red  Na  33  in 
the  area  ol  the  eye  has  never  been 
covered  by  the  i»ovi«MMial  listing  of  this 
color  additive 

The  petitioners  for  CAP  8C0086 
originally  requested  a  regulation 
permitting  up  to  5  J  sag  (rf  DftC  Red  No. 
33  per  daily  dose  in  ingested  drugs,  up  to 
3  percent  of  the  color  additive  in 
cosmetics  subject  to  ingestion,  and  use 
in  amoimts  consistent  with  current  good 
manufacturing  practice  in  other 
cosmetics  and  topically  applied  drugs. 

In  February  1988,  the  petitioners 
amended  their  proposed  tolerances  to 
request  that  use  of  D&C  Red  Na  33  be 
limited  to  0.75  mg  per  daily  dose  in 
ingested  drugs.  These  uses  and 
limitations  are  the  same  as  the  ciurent 
uses  and  limitations  under  the 
provisional  iiating  of  tiiis  color  additive. 

In  the  Fodanl  Ragistar  of  August  6, 
1973  (38  FR  21200).  FDA  announced  that 
a  petition  (CAP  7C0059]  for  the 
permanent  listing  of  DftC  Red  No.  33  as 
a  color  additive  for  use  in  drugs  and 
cosmetics  for  external  applications  also 
had  been  filed  by  the  Procter  and 
Gamble  Co,  Toilet  Goods  Division.  6000 
Center  Hill  Rd,  Cincinnati,  OH  45224. 
The  petition  was  filed  under  section  706 
of  the  act  (21  U.S.C  376). 

C.  ToxJcohgicaJ  Testing  of  D&C  Red  No. 
33 

In  the  Federal  Register  of  February  4, 
1977  (42  FR  6092).  FDA  published 
revised  regulations  that  reqidred  new 
chronic  toxicity  studies  on  31  color 
additives,  including  OftC  Red  Na  33,  as 
a  condition  for  continued  provisional 
listing  for  ingested  uses.  FDA  required 
the  new  toxicity  studies  because  the 
earlier  toxicity  studies  that  the 
petitioners  had  submitted  to  support  the 
safe  use  of  these  color  additives  were 
deficient  in  several  respects.  FDA 
described  these  deficiencies  in  the 
Federal  Register  of  September  23, 1976 
(41  FR  41880): 

1.  Many  of  the  studies  were  conducted 
using  groups  of  animals,  Le..  control  and 
those  fed  the  color  additive,  that  are  too 
small  to  permit  conclusions  to  be  drawn 
today  on  the  chronic  toxicity  or  carcinogenic 
potential  of  the  color.  The  small  number  of 
animals  used  does  not,  in  and  of  itself,  cause 
this  result  but  nvhen  considered  together  with 
the  other  deficiencies  in  this  hating,  does  do 
so.  By  and  large,  the  studies  used  25  animals 
in  each  group;  today  FDA  recommends  using 
at  least  SO  animals  per  group. 

2.  In  a  number  of  the  studies,  the  number  of 
animals  surviving  to  a  meaningful  age  was 
inadequate  to  permit  conchisions  to  be  drawn 
today  on  the  chronic  toxicity  or  carcinogenic 
potential  of  tlw  color  additives  tested. 

3.  In  a  niunber  of  the  studies,  an 
insufficient  number  of  animals  was  reviewed 
bisiologically. 


4.  hi  a  number  of  the  studies,  aa 
insufBcieat  muaber  of  tiaaues  was  exaained 
in  those  animals  sriected  for  pathokgy. 

5.  In  a  number  of  the  studies,  lesions  or 
tumors  detected  under  gross  examination 
were  not  examined  microscopically. 

In  the  February  4. 1977  rule,  FDA 
postponed  the  closing  date  for  the 
provisional  listing  of  the  color  additives 
imtil  January  31. 1981.  for  the  completion 
of  required  toxicity  studies. 
Subsequently,  FDA  published 
amendments  to  the  provisional 
regulations  in  the  Fodanl  Ragistar  of 
April  7, 1978  (43  FR  14642),  that  required 
a  new  multigeneration  reproduction 
study  for  DftC  Red  No.  33  as  Another 
concUtion  of  its  continued  provisional 
listing.  The  deficiency  in  die 
reproduction  study  previooBly  submitted 
by  the  petitioners  to  support  the  safe  use 
of  the  color  additive  was  described  in 
the  Federal  Ragistar  of  December  13, 
1977  (42  PR  82407:  Dodcet  No.  7WM)386]. 
FDA  foaDd  the  study  to  be  hudequate 
for  assessing  the  potential  for  the  color 
additive  to  aSect  reproduction 
adversely  following  ingestion.  The 
selection  of  test  animals  for  the 
succeeding  generations  was  not  made 
randomly,  introducing  a  possible  bias  in 
the  outcome  of  the  studies.  Bvaiuation  of 
weaning  weights  of  the  animals  to  be 
used  for  mbsequent  generations 
disclosed  that  heavier,  and,  therefore, 
presumably  healthier,  test  animals  were 
selected  in  more  instances  than  would 
have  been  dictated  by  random  selection. 
This  is  an  improper  manno'  of  ejection 
as  test  animals  selected  for  subsequent 
breeding  should  be  representative  of  the 
available  animals  as  a  whole.  The 
possible  bias  that  was  introduced  by  not 
selecting  animals  randomly  but  rather 
by  weight  may  have  resulted  in  the 
nonselection  of  animals  exhibiting 
adverse  effects. 

In  the  Federal  Register  of  March  27. 
1961  (46  FR  18954).  FDA  established  die 
closing  date  of  March  31, 1963,  for  the 
completion  of  the  evaluatim  of  DftC 
Red  No.  33.  Because  its  review  of  the 
deta  and  of  the  scientific  and  legal 
issues  raised  on  this  color  additive  took 
longer  than  the  agency  anticipated,  FDA 
had  to  extend  the  provisional  listing  of 
the  color  additive  on  a  number  of 
occasions.  On  Jane  26, 1985  (50  FR 
26377),  FDA  proposed  a  longer  extension 
of  the  provisional  listing  for  several 
color  additives,  including  DftC  Red  No. 
33,  to  provide  for  the  submission  of 
additional  information.  On  September  4, 
1985  (50  FR  35783).  the  agency  published 
a  final  rule  extending  the  provisional 
listing  for  D&C  Red  No.  33  until  March  3, 
1987.  On  July  30. 1986.  CTFA  submitted 
additional  information,  which  is 
discussed  below.  To  provide  time  for  the 


completion  of  its  review  and  preparation 
of  the  appropriate  documents,  the 
agency  further  extended  the  closing  date 
several  times.  The  most  recent  extension 
was  announced  in  the  Federal  Re^ster 
on  July  1, 1988  (53  FR  25127), 
establishing  the  current  closing  data  of 
August  30, 1988. 

d.  Citizen  Petition  Filed  by  Public 
Citizen  Health  Research  Group 

On  December  17, 1964,  the  Public 
Citizen  Health  Research  Croup  (Public 
Citizen)  petitioned  FDA  to  ban  die  use 
of  the  color  additives  that  roaained 
provisionally  listed.  On  January  22, 1985, 
PubUc  Citizen  filed  a  complaint  in  the 
District  Court  for  the  District  of 
Columbia  seeking  die  same  relief.  Public 
Citizen  alleged  that,  by  continuing  to 
provisionally  list  the  color  additives, 
including  D&C  Red  No.  33,  FDA  had 
violated  the  Color  Additive 
Amendments  to  the  act,  as  well  as  those 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  706(1))  that 
pertain  to  unreasonable  delay  erf  agency 
action.  Public  Citizen  soo^t  to  enjoin 
FDA  from  using  the  provisional  list  or 
any  other  means  to  allow  the  marketing 
of  the  provisionally  listed  color 
additives. 

On  June  21, 1965,  the  Commissioner  of 
Food  and  Drugs  sent  to  Public  Citizen  a 
detailed  response  to  the  petition.  In  his 
response,  tfaie  Comraissioaer  carrfally 
reviewed  and  discussed  the  arguments 
and  information  submitted  in  support  of 
the  petition.  The  Commissioner 
concluded  that  the  public  health  would 
not  be  endangered  by  the  continued 
mariceting  of  the  color  additives  while 
scientific  legal  and  policy  issues  were 
addressed  and,  dierefore,  the 
Commissioner  denied  the  petition. 

On  February  13, 1986,  Judge  Stanley  S. 
Harris  granted  FDA's  motion  for 
summary  judgment  and  dismissed  Public 
Citizen's  complaint  Public  Citizen,  et  al. 
v.  DHHS.  et  aL  Na  85-1573  (DJD.C. 
February  13, 1986).  Public  Citizen's 
appeal  of  this  decision  was  denied  by 
the  MS.  Court  of  Appeals,  No.  86^150 
(October  23. 1987). 

in.  Evaluation  of  the  Safety  of  D&C  Red 
No.  33 

A.  Statutory  Safety  Requirements 
Under  section  706(b)(4)  of  die  act  (21 
U.S.C.  376  (b)(4]),  die  so-called  "general 
safety  clause"  for  color  additives,  a 
color  additive  cannot  be  Usted  for  a 
particular  use  unless  the  data  presented 
to  FDA  establish  that  it  is  safe  for  that 
use.  Although  what  is  meant  by  "safe"  is 
not  explained  in  the  general  safety 
clause,  the  legislative  history  makes 
clear  that  this  word  is  to  have  the  same 
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meaning  for  coIot  additivea  as  for  food 
additives.  (See  H.  Kept.  No.  1761,  "Color 
Additive  Amendments  of  1960," 
Committee  on  Interstate  and  Fweign 
Commerce,  86th  Cong..  2d  Sess.  11 
(I960).)  The  Senate  report  on  the  Food 
Additives  Amendment  of  1958  states: 

The  concept  of  safety  used  in  this 
legislation  involves  the  question  of  whether  a 
substance  is  hazardous  to  the  health  of  man 
or  animal.  Safety  requires  proof  of  a 
reasonable  certainty  that  no  harm  will  result 
&om  the  proposed  use  of  an  additive.  It  does 
not — and  cannot — require  proof  beyond  any 
possible  doubt  that  no  harm  will  result  under 
any  conceivable  circumstances. 

This  was  emphasized  particularly  by  the 
scientific  panel  which  testified  before  the 
subcommittee.  The  scientists  pointed  out  that 
it  is  impossible  in  the  present  state  of 
scientific  knowledge  to  establish  with 
complete  certainty  the  absolute  haimiessness 
of  any  chemical  substance. 

S.  Rept.  No.  2422.  "Food  Additives 
Amendment  of  1958,"  Committee  on 
Labor  and  Public  Welfare,  85th  Cong., 
2d  Sess.  6  (1958). 

FDA  has  incorporated  this  concept  of 
safety  into  its  color  additive  regulations. 
Under  21  CFR  70.3(i),  a  color  additive  is 
"safe"  if  "there  is  convincing  evidence 
that  establishes  with  reasonable 
certainty  that  no  harm  will  result  from 
the  intended  use  of  the  color  additive." 
Therefore,  the  general  safety  clause 
prohibits  approval  of  a  color  additive  if 
doubts  about  the  safiety  of  the  additive 
for  a  particular  use  are  not  resolved  to 
an  acceptable  level  in  the  minds  of 
competent  scientists. 

The  general  safety  clause  is 
buttremed  by  die  anticancer  or  Delaney 
clause  (section  706(b)(5)(B}  of  the  act), 
which  provides  that  a  color  additive 
shall  be  deemed  to  be  unsafe  "for  any 
use  which  will  or  may  resolt  in  ingestion 
of  all  or  part  of  sudi  additive,  if  the 
additive  is  found  by  the  Secretary  to 
induce  cancer  when  ingested  by  man  or 
animal,  or  if  it  is  foimd  by  tlie  Secretary, 
after  tests  which  are  appropriate  for  the 
evaluation  oi  the  safety  of  additives  for 
use  in  food,  to  Induce  cancer  in  man  or 
animal,"  and  it  shall  be  deemed  unsafe 
"for  any  use  which  wiU  not  result  in 
ingestion  of  any  part  of  such  additive,  if, 
after  tests  whid)  are  appropriate  tar  die 
evaluation  of  the  safety  of  additives  for 
such  use,  or  after  other  relevant 
exposure  c^  man  or  anana)  to  such 
additive,  it  is  found  by  the  Secretary  to 
induce  cancer  in  man  or  animal"  (21 
U.S.C  378(b)(5)(B)}. 

The  application  of  the  Delaney  clause 
to  odor  additives  was  amplified 
recently  by  a  decision  oonceming  DftC 
Orange  No.  17  and  DAC  Red  Na  19  in 
Public  Citixen,  et  al  v.  Yoang,  et  al. 
(D.C.  Cir.  No.  86-1548,  OctobCT  23, 1987): 


In  sum,  we  hold  that  tlie  Drianey  Claoae  of 
the  Color  Additive  AmendBents  does  not 
contain  an  implicit  de  miniiait  exception  for 
caroDOgenic  dyes  with  trivial  risks  to 
humans.  We  based  this  decision  on  our 
understanding  that  Congress  adopted  an 
"extraordinarily  rigid"  position,  denying  the 
FDA  authority  to  list  a  dye  once  it  found  it  to 
"induce  cancer  in  *  *  *  animals"  in  the 
conventianal  sense  of  the  term. 


B.  Earlier  Studies 

Among  the  earlier  toxicity  studies  on 
the  color  additive,  submitted  by  the 
petititmers  before  1977,  were  acute  oral 
toxicity  studies  in  rats,  dogs,  and  mice; 
short-term  and  chronic  feeding  studies 
in  dogs  and  rats;  a  three-generation 
reproduction  study  in  rats:  teratology 
studies  in  rats  and  rabbits;  dermal 
studies  in  rabbits;  and  2-year  sldn- 
painting  studies  in  mice.  Some  toxic 
effects,  including  hemolytic  anemia  and 
enlarged  spleens,  were  observed  at 
higher  doses  in  the  pre-1977  feeding 
studies,  but  the  agency  concluded  diat 
the  color  additive  could  be  used  safely 
imtil  the  completion  of  further  testing. 

From  the  earlier  studies  with  D&C  Red 
No.  33  submitted  by  the  petitioners,  the 
agency  has  evaluated  the  dermal  safety 
of  the  color  additive.  The  data  from 
these  studies  demonstrate  that  D&C  Red 
No.  33  is  nonirritating  when  applied 
repeatedly  to  either  intact  or  abraded 
sidn.  Furthermore,  D&C  Red  No.  33  was 
not  found  to  be  carcinogenic  in  two 
studies  in  wdiich  it  was  applied 
periodically  to  the  skin  of  mice  over 
their  lifetimes. 

FDA  has  evaluated  the  genetic 
toxicity  tests  related  to  D&C  Red  No.  33 
found  in  the  literature.  The  available 
information  is  fragmentary  and 
inconsistent,  and  the  agency  considers 
the  full  complement  of  animal  toxicity 
studies  to  provide  mcve  pertinent 
information  on  safety  than  these  in  vitro 
tests.  FDA  finds  no  basis  for  further 
concerns  in  this  informatioiL 

CNewStatiaa 

In  die  new  reproduction  study 
required  by  the  ^iril  7, 1978,  order, 
Spragoe-Dawley  (Charies  River)  COBS 
CD  rats  were  fed  dietary  levels  of  0. 
0.2S,  24S,  7.5,  and  2S  mHUgrama  per 
kilogram  (mg/kg)  per  day  of  DftC  Red 
No.  S3.  Twenty  females  and  20  males  for 
each  groiq>  were  used  to  initiate  die 
study,  wfaidi  was  conducted  for  three 
generations.  The  selection  of  test 
animals  for  the  succeeding  generaticms 
was  made  randomly.  Examination  of  a 
number  of  indices  (^  viability,  health, 
reproductive  abnormality,  and 
developmental  toxicity  in  ofbpring  and 
mothers  did  not  reveal  any  pattern  of 
adverse  effects.  ¥tom  evaluation  of  die 
new  mnltigeneration  reproduction  study 


in  rats  and  of  eariier  teratology  studies, 
agency  scientists  have  concluded  that 
there  have  been  no  reproductive  or 
teratogenic  effects  related  to  treatment 
with  the  color  additive. 

Reports  were  submitted  to  FDA  on  the 
new  chronic  toxicity  studies  in  rats  and 
mice  required  by  the  February  4. 1977, 
order.  These  new  studies  represent 
current  state-of-the-art  toxicological 
testing.  The  protocols  for  these  studies 
have  benefited  from  knowledge  of 
deficiencies  in  previously  conducted 
carcinogenesis  bioassays  and  other 
chronic  toxicity  protocols.  The  use  of 
large  numbers  of  animals  of  both  sexes, 
pilot  studies  to  determine  mnYimum 
tolerated  dosages,  two  control  groups 
(thereby  ^ectively  doubling  the  number 
of  controls),  and  in  utero  exposure  in 
one  of  the  two  species  tested, 
significanUy  inaease  the  power  of  these 
tests  to  detect  dose-related  effects. 

The  reproduction  and  chronic  studies 
were  conducted  for  die  petitioner  by 
International  Research  and 
Development  Corp.,  Mattawan.  MI 
49071.  The  color  additive  fed  to  die 
animals  in  dieses  studies  contained  88 
pncent  total  color. 

In  the  new  chronic  mouse  study,  D&C 
Red  No.  33  was  fed  to  Charies  River 
CD-I  mice  at  dietary  levels  of  0, 0.1. 1. 
and  5  percent  Sixty  females  and  60 
males  were  used  for  each  dietary  level 
and  in  each  of  Z  control  groups.  The 
male  mice  fed  5  percent  D&C  Red  Na  33 
were  aacrifioed  at  57  weeks  and  the 
female  mice  fed  5  percent  were 
sacrificed  at  74  wedcs  due  to  reduced 
survivaL  All  odter  groups  were 
sacrificed  at  104  weeks  of  feeding.  The 
mice  fed  1  and  5  percent  of  D&C  Red  Na 
33,  compared  to  the  controls,  showed 
hemolytic  anenia  and  associated 
adverae  effects,  but  no  adverse  effects 
were  seen  in  mice  fed  0.1  percent  No 
increased  incidence  of  tumors  was 
related  to  feediog  of  the  teat  sobstance. 
Based  on  the  evaluation  of  the  results  of 
this  chronic  mouse  toxicity  study,  the 
agency  has  determined  that  D&C  Red 
No.  33  did  not  cause  cancer  in  Charies 
River  C3>-1  mice. 

In  one  dumde  study.  ^ragne-Dawley 
(Charies  River  CD)  rats  were  fied  dietary 
levels  of  0. 0.2S.  0.05.  and  0.2  percent 
D&C  Red  No.  39  for  129  werics.  These 
rats  were  exposed  in  utero  and  during 
lactation  by  the  feeding  of  the  same 
dietary  levels  of  D&C  Red  No.  33  to  their 
parents.  Seventy  females  and  70  males 
were  used  flor  eadi  dietary  level  and  in 
each  of  2  control  groups. 

A  related  second  study  was 
performed  with  die  same  strain  of  rats, 
in  which  die  animals,  slmilaiiy  exposed 
in  utero  and  during  lactation,  were  fed 
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either  0  or  2  percent  of  D&C  Red  No.  33. 
FDA  requested  that  this  feeding  level  be 
added  to  provide  testing  at  the  highest 
level  compatible  with  completion  of  the 
test.  The  agency's  analysis  of  data  from 
earlier  studies  suggested  that  this 
maximum  level  of  2  percent  could  be 
used  without  jeopardizing  completion  of 
the  study.  The  males  were  sacrificed  at 
113  weeks  of  feeding  and  the  females  at 
117  weeks.  There  were  70  animals  of 
each  sex  in  each  group. 

Tests  rats  in  both  studies  showed 
adverse  effects  associated  with 
hemolytic  anemia.  Decreases  in 
erythrocyte  counts,  decreases  in 
hemoglobin  levels,  and  increases  in 
reticulocyte  counts  were  seen  at  the  0.2 
percent  and  the  2  percent  doses.  Also  at 
the  0.2  percent  dose,  the  males  had 
increased  spleen/body  weight  ratios  at 
the  12-month  sacrifice  and  the  females 
had  increased  spleen  weights  at  the  end 
of  the  study.  No  adverse  effects  were 
seen  at  the  0.05  percent  level  or  below. 

In  the  second  rat  study,  survival  of 
males  fed  2.0  percent  was  less  than  the 
controls  and  the  body  weights  of  treated 
rats  were  decreased  compared  to 
controls.  The  treated  rats  of  both  sexes 
showed  enlargement  of  the  spleen  at  12 
months  and  also  at  termination  of  the 
study.  Both  sexes  of  the  treated  group 
showed  a  marked  increase  in 
parenchymal  fibrosis  of  the  spleen 
compared  to  their  controls.  Both  sexes 
also  had  splenic  capsular  Bbrosis,  and, 
in  addition,  the  males  showed  fatty 
metamorphosis.  In  the  spleens  of  the  140 
treated  rats,  the  agency  also  found  a  few 
uncommon  tumors:  three  fibrosarcomas 
and  one  hemangioma  in  males  and  one 
Rbroma  in  females.  One  male  control  rat 
had  a  hemangiosarcoma.  The  incidences 
of  the  various  tumors  are  not  sufficient 
to  show  carcinogenicity.  Based  on  the 
evaluation  of  the  results  of  both  chronic 
rat  studies,  the  agency  has  determined 
that  D&C  Red  No.  33  did  not  cause 
cancer  in  Sprague-Dawley  rats. 

D.  The  Issue  of  Whether  More  Testing  is 
Necessary 

1.  Statement  of  the  issue.  In  a  notice 
of  proposed  rulemaking  (50  FR  26377; 
June  26, 1985],  FDA  stated  that  the 
chronic  testing  of  both  D&C  Red  No.  33 
and  D&C  Red  No.  36  did  not  reveal  a 
carcinogenic  effect  in  the  animals  in 
which  they  were  tested.  FDA  noted 
increased  incidences  of  unusual, 
nonneoplastic  splenic  lesions  in 
Sprague-Dawley  rats  fed  high  doses  of 
D&C  Red  No.  33.  There  were  higher 
Incidences  of  parenchymal  fibrosis, 
enlargement,  capsular  Bbrosis,  and  (in 
males]  fatty  metamorphosis  of  the 
spleen  in  animals  fed  the  test  compound 
than  in  the  control  animals.  In  the  140 


rats  fed  D&C  Red  No.  33  there  were 
three  Rbrosarcomas,  one  hemangioma, 
and  one  fibroma. 

In  the  proposal,  FDA  stated  that  if  it 
had  only  results  of  the  testing  of  D&C 
Red  No.  33  and  D&C  Red  No.  36  before 
it,  the  agency  would  likely  have 
approved  the  use  of  these  color 
additives  in  spite  of  the  observed 
effects.  However,  the  proliferative 
effects  seen  in  the  testing  of  D&C  Red 
No.  33  and  D&C  Red  No.  36  indicated  to 
FDA  that  there  was  a  similarity  between 
these  color  additives  and  certain  other 
compounds,  such  as  D&C  Red  No.  9,  that 
have  been  shown  to  be  carcinogenic. 
When  D&C  Red  No.  9  was  fed  to 
Sprague-Dawley  rats,  a  few  rare  tumors 
and  numerous  rare  lesions  of  the  spleen 
were  produced.  These  rats  had  the  same 
kinds  of  nonneoplastic  lesions  as  with 
D&C  Red  No.  33  and  D&C  Red  No.  36. 
When  D&C  Red  No.  9  was  fed  to  Fischer 
344  rats,  however,  numerous  rare  tumors 
of  the  spleen  were  produced,  and  D&C 
Red  No.  9  was  found  to  be  a  splenic 
carcinogen  in  this  strain. 

The  association  of  the  nonneoplastic 
splenic  lesions  with  tumor  occurrence 
suggested  to  FDA  that  the  nonneoplastic 
lesions  may  be  preciu-sors  or  indicators 
of  the  start  of  a  carcinogenic  process. 
This  similarity  of  effects  in  the  Sprague- 
Dawley  strain  of  rats  between  D&C  Red 
No.  33,  on  the  one  hand,  and  D&C  Red 
No.  9,  on  the  other,  raised  concerns  that 
D&C  Red  No.  33  may  be  carcinogenic  in 
the  Fischer  344  rat.  To  clarify  the 
significance  of  this  similarity  of  effects, 
FDA  proposed  that  new  studies  be 
conducted  on  D&C  Red  No.  33  and  D&C 
Red  No.  36  (50  FR  26377;  June  26, 1985). 
The  agency  stated  that  it  believed  that 
such  studies  would  be  the  best  way  to 
resolve  the  ambiguities  about  these 
color  additives  that  had  been  created  by 
the  results  of  the  testing  with  D&C  Red 
No.  9  and  other  compounds  in  Fischer 
344  rats.  The  agency  also  noted, 
however,  that  it  would  reconsider  the 
issue  of  additional  testing  if  data  and 
information  were  received  that  showed 
that  such  testing  was  not  necessary. 

As  part  of  its  effort  to  resolve  this 
problem,  FDA,  in  1984,  had  asked  that  a 
panel  of  experts  from  the  National 
Toxicology  Program's  Board  of  Scientific 
Counselors  examine  the  data  on  D&C 
Red  No.  33  in  conjunction  with  the  data 
on  D&C  Red  No.  9.  FDA  sought  the 
guidance  of  the  Board  on  two  questions: 
"(1)  Do  the  results  of  the  long-term 
feeding  studies  of  D&C  Red  No.  33  in 
CD-I  (Charles  River)  mice  and  Sprague- 
Dawley  (Charles  River)  rats  indicate  a 
possible  carcinogenic  effect  that  could 
be  attributed  to  exposure  to  this  color 
additive?  (2)  In  particular,  do  the  splenic 


changes  in  rats  constitute  evidence  of 
neoplastic  potential?" 

The  Board  met  on  July  26, 1984.  and 
provided  the  following  response: 

1.  Quantitatively,  the  low  incidence  rates 
for  primary  mesenchymal  neoplasms  of  the 
spleen  in  male  and  female  Charles  River  CD- 
1  rats  given  long  term  dietary  administration 
of  2%  D&C  Red  No.  33  could  not  be 
considered  sufficient  to  be  categorized  as  a 
demonstrated  carcinogenic  response  to 
chemical  treatment. 

2.  Qualitatively,  there  appears  to  be 
treatment-related  nonneoplastic  target  organ 
(spleen]  toxic  responses  which  are  similar  to 
those  previously  described  for  certain  other 
aromatic  azo  compounds,  aromatic  nitro 
compounds,  and  amines. 

3.  Further  research  is  necessary  and  should 
be  directed  toward  developing  understanding 
of  the  mechanisms  of  the  toxic  action  of  this 
particular  family  of  compounds  in  the  spleen 
ofrats.  (Ref.  1). 

FDA  agrees  with  the  Board's  first 
point  and  concludes  that  the  evidence 
does  not  establish  D&C  Red  No.  33  to  be 
a  carcinogen.  The  incidences  of  splenic 
tumors  in  Sprague-Dawley  rats 
(produced  by  Charles  River)  do  not 
show  carcinogenicity. 

The  agency  agrees  with  the  Board's 
second  point,  that  there  were  similar 
nonneoplastic  splenic  effects  produced 
with  D&C  Red  No.  33  as  there  were  with 
others  in  this  family  of  compounds.  FDA 
acted  on  this  basis  in  publishing  the 
proposal  on  June  26, 1985  (50  FR  26377). 

"The  Board's  third  recommendation 
was  intended  to  apply  to  the  narrow 
question  of  what  is  needed  to  further 
scientific  understanding,  and  not  what  is 
needed  to  protect  the  public  health. 

The  petitioners'  comments  on  the  1985 
proposal  suggested  that  conducting  a 
risk  assessment  based  on  the 
comparative  toxicities  of  D&C  Red  No. 
9,  D&C  Red  No.  33,  and  D&C  Red  No.  36 
in  Sprague-Dawley  rats  would  show  that 
additional  testing  would  not  be 
necessary  to  protect  the  public  health. 
The  petitioner  later  submitted  a  lengthy 
comparative  assessment  on  the  relative 
splenic  toxicities  of  the  three  color 
additives. 

2.  Resolution  of  the  issue.  The  agency 
carefully  considered  the  petitioners' 
conunents  and  concluded  that,  if  the 
splenic  toxicity  associated  with  the  use 
of  these  color  additives  were  produced 
by  the  major  components  of  the  colors, 
then  it  should  be  possible  to  evaluate 
the  health  concern  raised  by  the  color 
additives  using  the  data  from  the  studies 
involving  the  Sprague-Dawley  rat  and 
the  D&C  Red  No.  9  study  in  the  Fischer 
344  rat.  FDA  concluded  that  knowledge 
of  the  relative  toxicities  of  these 
additives  would  enable  the  agency  to 
make  a  determination  about  the  safety 
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of  D&C  Red  No.  33  and  D&C  Red  No.  36 
without  requiring  new  long-tenn  studies 
(50  FR  35783  at  35788;  September  4. 
1985). 

FDA  has  conducted  its  own 
comparative  evaluation  based  on  the 
relative  toxicities  of  D*C  Red  No.  9  and 
D&C  Red  No.  33  (Ref.  2).  The  assessment 
shows  that,  even  assoming  that  D&C 
Red  No.  33  were  carcinogenic  if 
subjected  to  further  testing  in  a  strain  of 
rat  other  than  the  Sprague-Dawley,  the 
theoretical,  upper-bound,  lifetime  risk 
associated  with  exaggerated  use 
exposure  to  the  compound  would  be 
extremely  small,  that  is,  less  than  3  X 
10-' (Ref.  3). 

In  light  of  this  comparative  evaluation, 
the  agency  has  reconsid«ed  whether 
additional  chronic  testing  of  DAC  Red 
No.  33  is  necessary  to  establish  the 
safety  of  the  compound.  When  deciding 
whether  to  require  additional  testing  for 
a  compound  tmder  review,  the  agency 
routinely  follows  the  principle 
articulated  in  its  toxicology  guidelines 
that  "the  degree  of  effort  expended  in 
reducing  uncertainty  about  the  safety  of 
an  additive  ought  to  relate  in  some 
concrete  way  to  the  likelihood  that  the 
substance  poses  a  imtential  for  health 
risk  to  the  public  *  *  *."  (Ref.  4.  p.  10). 
By  showing  that  the  splenic  toxicity 
presents  no  reasonable  likelihood  of 
harm  to  the  public  the  assessment 
adequately  responds  to  the  agency's 
initial  concern  that  additional  testing  of 
the  additive  would  be  necessary  to 
protect  the  public  health.  In  fact,  in  light 
of  the  assessment,  to  require  additional 
testing  would  be  pointless  from  a  public 
health  perspective  and  contrary  to 
agency  practice. 

Accordingly,  the  agency  concludes 
that  the  existing  carcinogenicity  studies 
concerning  D&C  Red  No.  33  are 
adequate  for  the  evaluation  of  the  color 
additive. 

E.  Summary  of  the  Sofety  Evidence  for 
D&C  Red  No.  33 

1.  Adequacy  of  the  submitted  studies 
to  demonstrate  safety.  The  series  of 
studies  completed  by  the  petitioner 
satisfies  the  usual  requirements  to 
demonstrate  safety  for  a  color  additive 
that  will  be  ingested  and  applied 
dermally.  The  studies  were  properly 
conducted  and  are  acceptable  imder 
today's  standards  of  toxicity  testing. 
Agency  scientists  have  foimd  no 
adverse  effects  related  to  treatment  with 
the  color  additive  in  doses  up  to  the 
highest  dose  of  25  mg/kg  in  the 
teratology  studies  or  in  the  3-generation 
reproduction  studies.  The  long-term 
studies  in  dogs,  mice,  and  rats  all 
showed  the  hemolytic  anemia  syndrome 
prominently  at  high  doses.  TTie  highest 


dose  level  that  did  not  show  this 
syndrome  was  150  mg/kg  (0,1  percent)  in 
mice,  12.5  mg/kg  in  dogs,  and  25  mg/kg 
(0.05  percent)  in  rats.  Thus,  the  safety 
studies  established  a  no-observed- 
effect-level  of  12.5  mg/kg  body  weight  or 
higher  in  all  species  tested. 

Based  on  its  evaluation  of  these 
studies  and  on  its  analysis  of  concerns 
raised  by  studies  aa  D&C  Red  No.  9.  the 
agency  concludes  that  the  data  show 
that  no  harm  will  result  from  using  D&C 
Red  No.  33  under  the  conditions 
prescribed. 

2.  Negative  results  of  carcinogenicity 
studies.  As  discussed  above,  the  agency 
believes  that  these  studies  are  adequate 
to  determine  whether  D&C  Red  No.  33  is 
carcinogenic.  No  significant  increased 
incidence  of  any  type  of  tiunor,  in  any  of 
the  many  tissues  examined,  in  either 
sex,  in  any  dose  group,  in  any  strain  of 
any  spedes  tested,  by  either  ingestion  or 
skin  application,  was  associated  with 
D&C  Red  No.  33  treatment  in  any  of  the 
studies.  Thus,  after  thorough  evaluation 
of  these  studies,  which  meet  modem 
design  standards  for  tests  to  determine 
carcinogenicity,  the  agency  finds  that 
D&C  Red  No.  33  has  not  induced  cancer 
in  any  of  the  laboratmy  testing.  As 
stated  above,  the  National  Toxicology 
Program's  Board  of  Scientific  Counselors 
has  also  concluded  that  the  data  do  not 
demonstrate  a  carcinogenic  response  to 
treatment  Accordingly,  the  Delaney 
clause  is  not  applicable  to  the  decision 
on  this  color  additive. 

3.  Conclusion.  For  the  foregoing 
reasons,  the  agency  considers  that  the 
direct  testing  of  D&C  Red  No.  33  show 
that  the  color  additive  is  safe  for  use  in 
drugs  and  cosmetics. 

IV.  Potential  Cardnogenic  impurities 

For  the  reasons  discussed  above,  the 
agency  considers  that  the  direct  testing 
of  D&C  Red  No.  33  shows  that  the  color 
additive  is  safe  for  use  in  drugs  and 
counetics.  The  agency  must  still 
consider,  however,  any  risk  posed  by 
possible  carcinogenic  impurities  in  D&C 
Red  No.  33. 

A.  The  Impurities  Fouiui 

Ehiring  the  safety  review,  the  agency 
developed  a  new  analytical 
methodology  for  examining  the  color 
additive  for  the  presence  of  trace  level 
imptuities.  Analyses  by  this  new 
methodology  found  six  carcinogenic 
impurities  in  commercial,  certified 
batches  of  D&C  Red  No.  33  (Refs.  5  and 
6).  The  carcinogenic  impurities  that  the 
agency  detected  are  4- 
aminoazobenzene,  4-aminobiphenyl, 
aniline,  azobenzene,  benzidine,  and  1,3- 
diphenyltriazene.  These  impurities 
result  from  impurities  in  the  starting 


materials  used  to  manufacture  the  color 
additive,  remaining  traces  of  starting 
material  and  from  reactions  involving 
these  impurities  during  the 
manufacturing  process.  The  regulation 
set  forth  below  establishes 
specifications  that  would  limit  the 
concentrations  of  all  six  of  these 
impurities  in  future  batches. 

Because  of  its  concerns  about  the 
carcinogenic  impurities,  the  agency  has 
analyzed  representative  samples  from 
10  certified  batches  of  the  color  additive 
(Refs.  5  and  6).  The  results  of  the 
analyses,  expressed  as  concentration  in 
parts  per  billion  (ppb),  for  the  6 
carcinogenic  impurities  in  these  10 
batches  are  summarized  in  Table  L 

Table  I.— Levels  of  Imporities  Found 
IN  D&C  Red  No.  33 
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The  detectability  limit  mentioned  in 
the  table  is  the  approximate 
concentration  of  the  impurity  sufficient 
to  cause  a  visible  response  on  the 
chromatogram.  This  limit  is  lower  than 
the  concentration  that  will  produce  a 
response  that  can  be  reproducibly 
quantitated  with  good  precision. 

B.  Prior  Actions  by  FDA 

The  current  testing  of  D&C  Red  No.  33 
has  not  proven  it  to  be  a  carcinogen, 
and,  thus,  the  anticancer  clause  does  not 
apply  to  it.  Nevertheless,  the  agency 
must  still  consider  whether  the  color 
additive,  in  light  of  the  fact  that  it  may 
contain  carcinogenic  impurities,  may  be 
safely  used  in  drugs  and  cosmetics. 
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The  agency  is  using  the  same 
approach  for  this  situation  concerning 
impurities  in  D&C  Red  No.  33  as  it  used 
to  examine  the  risk  associated  with  the 
presence  of  minor  carcinogenic 
impurities  in  FD*C  Yellow  No.  5  (50  FR 
35774:  September  4, 1985).  and  FD&C 
Yellow  No.  6  (51  FR  41765;  November  19, 
1986),  both  of  which  may  contain  the 
same  impurities  as  those  found  in  D&C 
Red  No.  33.  These  color  additives  had 
not  been  shown  to  be  carcinogenic  by 
appropriate  bioassays.  FDA  concluded 
that  the  use  of  each  of  these  color 
additives,  within  prescribed 
specifications,  is  safe. 

The  agency's  position  is  supported  by 
Scott  V.  FDA,  728  F.2d  322  (8th  Cir.  1984). 
That  case  involved  a  challenge  to  FDA's 
decision  to  approve  the  use  of  D&C 
Green  No.  5  (47  FR  24278;  June  4. 1982). 
which  contains  a  carcinogenic  chemical 
but  has  not  itself  been  shown  to  cause 
cancer.  Relying  heavily  on  the  reasoning 
in  the  agency's  decision  to  list  D&C 
Green  No.  5,  the  United  States  Court  of 
Appeals  for  the  Sixth  Circuit  rejected 
the  challenge  to  FDA's  action  and 
a^umed  the  listing  regulations. 

The  assessment  procedure  used  to 
estimate  risk  from  an  impurity  has  two 
aspects:  (1)  Assessment  of  the  probable 
exposure  to  the  impurity  from  Uie 
proposed  use  of  the  additive,  and  (2) 
extrapolation  of  carcinogenic  potency 
observed  in  the  animal  bioassay  with 
the  impurity  to  the  conditions  of 
probable  himian  exposure. 

C.  Exposure  to  Carcinogenic  Impurities 
in  DSC  Red  No.  33 

The  agency  has  estimated  the 
maximimi  risk  from  exposure  to  the 
carcinogenic  impurities  that  may  result 
from  use  of  D&C  Red  No.  33  in  drugs  and 
cosmetics.  The  lifetime  exposure  to  D&C 
Red  No.  33  is  not  expected  to  exceed  160 
micrograms/person/day  (0g/person/ 
day)  internally  and  800  0g/person/day 
from  dermal  exposure,  for  the  high  users 
(Ref.  2).  With  these  estimates,  the 
agency  has  examined  the  likely 
exposures  to  the  carcinogenic  impurities 
in  D&C  Red  No.  33. 

In  adopting  specifications  for  D&C 
Red  No.  33,  FDA  considered  the 
concentrations  of  the  carcinogenic 
impurities  that  were  present  in  the 
certified  batches  of  the  color  additive 
that  the  agency  recently  surveyed  and  in 
the  batches  used  for  the  toxicological 
testing. 

The  agency  believes  that  the 
specifications  hsted  in  the  first  column 
of  Table  11  are  readily  obtainable  under 
current  good  manufacturing  practice  and 
will  assure  safe  use  of  the  color 
additive. 


Table  II— Estimated  Impurity 
Exposure  at  the  Specification  Limits 
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Table  II  also  gives  the  estimated  high 
user  exposure  to  the  impurities  if  each 
batch  of  the  color  additive  contained 
each  impurity  at  the  maximum  level 
allowed  by  the  specifications.  The 
systemic  exposure  is  calculated  by 
multiplying  the  high  user  exposure  for 
the  color  additive  itself  (160  dg/day  by 
ingestion)  by  each  specification. 
Systemic  exposure  to  these  impurities 
from  dermal  application  will  be 
negligible  compared  to  ingestion 
because  the  major  fraction  of  exposure 
to  this  color  additive  results  from  its 
ingested  uses  and  because  only  a  small 
fraction  of  a  dermally  applied  product  is 
likely  to  be  absorbed. 

Two  of  the  impurities,  4- 
aminoazobenzene  and  1,3- 
diphenyltriazene,  have  been  shown  not 
only  to  be  systemic  carcinogens  when 
ingested  but  also  to  be  skin  carcinogens 
when  applied  dermally.  Accordingly,  for 
these  two  impurities,  (he  agency  has 
estimated  the  risks  from  dermal 
exposure  as  well  as  those  from  systemic 
exposure.  FDA  has  based  its  estimates 
of  dermal  exposure  on  the  high  user 
exposure  to  D&C  Red  No.  33  (800  9g/ 
day)  multiplied  by  each  specification 
(Ref.  7). 

D.  Risk  Estimations  for  Impurities 

The  second  part  of  the  evaluation  of 
the  risk  presented  by  the  presence  of  the 
impurities  is  an  extrapolation  from  the 
actual  compound-related  incidence  of 
timiors  found  in  animal  bioassays,  under 
conditions  of  exaggerated  exposure,  to 
the  conditions  of  much  lower  probable 
exposure  for  humans. 

The  agency  has  used  estimates  of 
carcinogenic  potency  and  estimates  of 
exposures  to  the  carcinogenic  impurities 
for  high  users  of  D&C  Red  No.  33  (with 
all  carcinogenic  impurities  at  the 
maximum  concentrations  allowed  by  the 
specifications)  to  estimate  risks  for 
exposure  to  each  impurity  (Ref.  7).  The 
agency  then  summed  these  risks  to 
derive  the  maximum  upper  bound  risk 
associated  with  lifetime  exposure  to 
D&C  Red  No.  33. 


The  agency  searched  the  scientific 
literature  for  evidence  on  the 
carcinogenicity  of  the  impurities  found 
in  D&C  Red  No.  33.  If  more  than  one 
study  found  one  of  these  impurities  to  be 
carcinogenic,  the  agency  identified  the 
study  that  was  most  suitable  to  estimate 
risk.  Although,  in  general,  these  studies 
were  not  designed  to  estimate  risk  and 
were  often  deficient  under  current 
standards,  they  are  the  only  studies 
available  and  can  not  be  ignored.  Also, 
the  reports  did  not  always  provide  all 
the  information  necessary  for  a  risk 
estimate.  The  agency  has  thus  attempted 
to  make  assumptions  and  corrections 
that  would  provide  estimates  that  are 
reasonable  while  not  underestimating 
the  risk.  These  assumptions  and 
corrections  are  discussed  more  fully  in 
the  discussions  of  each  constituent. 

1. 4-Aminoazobenzene.  The  agency 
has  evaluated  reports  showing  that  4- 
aminoazobenzene  is  carcinogenic  in  the 
diet  of  rats  (Refs.  8  and  9),  and  that  it  is 
carcinogenic  when  applied  dermally  to 
rats  (Ref.  10).  The  agency  has  developed 
a  risk  estimate  from  each  of  these 
studies. 

A  study  implicating  4- 
aminoazobenzene  as  a  carcinogen  by 
dietary  administration  to  Wistar  rats 
was  reported  by  Kirby  et  al.  (Ref.  9).  The 
study  reported  that  7  of  the  16  animals 
in  the  treated  group  were  found  to  have 
liver  cell  neoplasms  after  a  total  of  120 
weeks.  Six  rats  in  this  group  displayed 
papillomas  of  the  stomach.  No 
information  is  available  to  determine 
whether  any  of  the  individual  rats  had 
neoplasms  in  both  the  liver  and  the 
stomach.  The  dose  was  allowed  to  vary 
throughout  the  experiment.  The  agency 
calculated  the  average  dose  over  120 
weeks  to  be  0.25  percent  in  the  diet  (Ref. 
11). 

4-Aminoazobenzene  was  also 
implicated  as  a  carcinogen  in  a  skin 
painting  study  in  which  1.0  milliliter 
(mL)  of  a  0.2  percent  acetone  solution 
containing  4-aminoazobenzene 
(corresponding  to  a  dose  of  2  mg  of  4- 
aminoazobenzene  per  application)  was 
applied  to  the  skin  twice  weekly  on  six 
male  albino  rats.  This  was  part  of  a 
larger  study  utilizing  a  number  of  azo 
compounds  (Ref.  10).  All  six  male  rats  in 
the  treatment  group  displayed  skin 
neoplasms  after  123  weeks  compared  to 
none  in  the  control  group. 

The  agency  has  estimated  that  the 
lifetime  risk  of  cancer  from  systemic 
exposure  to  4-aminoazobenzene  is  less 
than  3  in  1  trillion  from  products 
containing  D&C  Red  No.  33  (Refs.  5  and 
11).  The  data  indicate,  however,  that  4- 
aminoazobenzene  may  be  a  more  potent 
carcinogen  at  the  site  of  application  to 
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the  skin  than  when  absorbed 
systemically.  The  agency  has  estimated 
that  the  Ufetime  risk  of  skin  cancer  from 
dermal  application  is  less  than  2  in  1 
billion  (Refs.  5  and  11).  Because  the  risk 
estimate  for  dermally  applied  products 
is  larger  than  for  ingested  products,  FDA 
is  using  this  higher  estimate  to  evaluate 
total  risk. 

2.  4-Aminobiphenyl.  A  number  of 
studies  in  different  species  have  been 
performed  on  4-aminobiphenyl.  The 
agency  has  chosen  a  dog  study  reported 
both  by  Block  et  al.  and  by  Rippe  et  al. 
for  quantitative  risk  assessment  because 
the  data  on  this  study  yield  a  higher  risk 
estimate  than  data  from  other  studies 
(Refs.  12. 13.  and  14). 

In  this  study.  24  pure-bred  female 
beagle  dogs  were  administered  4- 
aminobiphenyl  orally,  by  capsule,  at  a 
dosage  level  of  5  mg/kg  body  weight  for 
5  days  a  week.  Cystoscopic 
examinations  were  made  routinely 
starting  at  16  months  and  continuing  up 
to  41  months  after  commencement  of 
treatment.  Diagnoses  at  24  months 
showed  that  22  of  24  treated  dogs  had 
bladder  papillomas.  Because  this 
incidence  is  so  high,  data  at  later  times 
show  essentially  the  same  incidence. 
Data  at  earlier  times  show  a  lower 
incidence,  proportional  to  the  lesser 
exposure  time.  The  agency  concludes 
that  data  obtained  at  24  months  are  the 
most  reliable  for  risk  assessment 
because,  among  other  reasons,  more 
complete  histopathology  was  performed 
at  this  time  (Ref.  14). 

Under  circtunstances  in  which  lifetime 
risk  must  be  estimated  from  studies  that 
are  performed  for  less  than  a  lifetime, 
the  data  must  be  corrected  to  account 
for  the  fact  that  the  animals  were  at  risk 
for  less  than  a  lifetime.  Typically,  tumor 
incidence  has  been  thou^t  to  be 
proportional  to  some  power  of  time  (Ref. 
15).  The  agency  believes  that,  in  the 
absence  of  specific  data,  it  is  reasonable 
to  make  adjustments  based  on  a  model 
that  uses  the  third  power  of  the  time 
exposed  (Refs.  14  and  15). 

Because  24  months  represent 
approximately  one-fifth  of  the  lifetime  of 
a  beagle  dog,  the  agency  has  corrected 
for  the  rapid  induction  of  these 
neoplasms  in  the  calculation  of  lifetime 
risk.  Extrapolating  directly  from  the  data 
and  making  a  correction  for  less  than 
lifetime  exposure,  the  agency  estimates 
that  the  Ufetime  risk  of  cancer  from 
systemic  exposure  to  4-aminobiphenyl 
in  products  containing  D&C  Red  No.  33 
is  less  than  2  in  100  million  (Refs.  5  and 
14). 

3.  Aniline.  Data  reported  by  the 
National  Cancer  Institute  (NCI) 
demonstrated  that  aniline  was 
carcinogenic  to  the  spleen  of  Fischer  344 


rats  (Ref.  16).  This  finding  has 
subsequently  been  verified  by  a  dietary 
study  performed  by  the  Chemical 
Indusby  Institute  of  Toxicology  (COT) 
using  the  same  strain  of  rat  (Ref.  17). 
FDA  used  data  from  the  CUT  study  to 
estimate  that  the  lifetime  risk  of  cancer 
from  systemic  exposure  to  aniline  in 
products  containing  D&C  Red  No.  33  is 
less  than  4  in  100  billion  (Refs.  5  and  18). 

4.  Azobenzene.  In  an  NCI-sponsored 
bioassay  reported  in  1979.  azobenzene 
induced  a  dose-related  increase  in  the 
incidence  of  sarcomas  of  the  abdominal 
cavity,  particularly  the  spleen,  in  both 
sexes  of  Fischer  344  rats  (Ref.  19).  Three 
groups  of  animals  of  both  sexes  were 
given  0, 200.  and  400  parts  per  million 
(ppm)  in  the  diet  From  this  study,  the 
agency  estimates  that  systemic  exposure 
to  azobenzene  in  products  containing 
D&C  Red  No.  33  presents  a  lifetime  risk 
of  less  than  2  in  100  billion  (Refs.  6  and 
20). 

5.  Benzidene.  FDA  used  a  hiunan 
epidemiology  study  by  Zavon  (Ref.  21) 
and  a  study  performed  by  Rinde  and 
Troll  in  the  rhesus  monkey  (Ref.  22)  as 
the  basis  for  a  quantitative  risk 
assessment  on  benzidine.  Zavon 
attempted  to  obtain  good  data  on 
exposure  to  benzidine  by  analyzing  the 
urine  of  workers  in  a  plant  that 
manufactures  this  substance.  The 
workers  were  monitored  until  a  number 
of  them  were  diagnosed  as  having 
bladder  neoplasms.  Urine  levels  of 
benzidine  in  workers  were  measured 
before  each  work  shift,  after  each  work 
shift,  and  on  every  Monday  morning. 
Average  levels  were:  before  work,  0.01 
milligram  per  liter  (mg/L);  after  work, 
0.04  mg/L;  and  on  Monday  morning 
before  work,  somewhat  below  0.005 
mg/L. 

No  controlled  study  with  the 
administration  of  benzidine  and  the 
concomitant  measurement  of  benzidine 
in  the  urine  in  humans  has  been 
performed.  Thus,  the  conversion  from 
urine  concentration  to  total  exposure 
cannot  be  made  from  human  data  alone. 
However,  the  Rinde  and  Troll  study 
related  ingestion  of  benzidine  to 
amounts  of  benzidine  and 
monoacetylbenzidine  in  the  urine  of 
rhesus  monkeys.  The  agency  believes  it 
is  reasonable  to  use  this  study  to  relate 
urine  concentration  to  exposure  for 
humans  (Ref.  23).  This  procedure  yields 
a  higher  risk  estimate  than  if  the  risk 
was  estimated  solely  from  an  animal 
feeding  study  and  thus  is  less  likely  to 
underestimate  risk. 

In  the  Rinde  and  Troll  study, 
benzidine  was  administered  orally  to 
rhesus  monkeys,  and  the  72-hour  urine 
collection  was  analyzed  for  benzidine 
and  monoacetylbenzidine.  In  two  trials 


the  amount  of  benzidine  and 
monoacetylbenzidine  excreted  in  the 
urine  was  1.4  percent  and  1.5  percent  of 
the  initial  input  The  agency  used  these 
data,  and  applied  a  safety  factor  of  two 
to  compensate  for  uncertainties,  to 
estimate  that  the  amount  of  benzidine 
and  monoacetylbenzidine  excreted  in 
the  urine  of  humans  is  approximately  3 
percent  of  that  consumed.  The  agency 
then  calcidated  that  the  average  human 
worker  in  the  Zavon  study  was  exposed 
to  approximately  0.8-mg  benzidine  per 
work  day.  Based  on  these  two  studies, 
the  agency  estimates  that  systemic 
exposure  to  benzidine  from  products 
containing  D&C  Red  No.  33  presents  a 
lifetime  risk  of  less  than  2  in  100  million 
(Refs.  5  and  23). 

6. 1,-Diphenyltriazene.  The  agency 
has  evaluated  reports  showing  that  1,3- 
diphenyltriazene  is  carcinogenic  in  the 
diet,  and  that  it  is  carcinogenic  when 
applied  dermally.  A  study  performed  by 
Otsuka  (Ref.  24),  while  deficient  in 
certain  aspects,  showed  that  1,3- 
diphenyltriazene  produced  forestomach 
tumors  in  mice  upon  dietary  exposure. 
The  compound  was  administered  in  the 
diet  at  a  concentration  of  0.04  percent 
for  483  days.  Although  this  dietary  study 
is  quite  old  and  was  tenninated  after  16 
months,  the  agency  believes  that  it  is 
usable  if  corrected  for  less  than  lifetime 
exposure.  Assuming  that  the  average 
lifetime  of  a  mouse  is  24  months,  the 
agency  has  corrected  for  less  than 
lifetime  exposure  by  assuming  the  risk 
of  cancer  increases  as  the  third  power  of 
the  time  exposed  (Refs.  15  and  25). 
Therefore,  the  agency  has  used  a 
correction  factor  of  3.4.  i.e.,  (24  months/ 
16  months)  *.  which  increases  the 
estimated  risk. 

Using  this  correction,  the  agency 
estimates  that  systemic  exposure  to  1,3- 
diphenyltriazene  from  products 
containing  D&C  Red  No.  33  presents  a 
lifetime  risk  of  less  than  4  in  1  trillion 
(Refs.  6  and  25). 

A  lifetime  skin-painting  study  using 
1,3-diphenyltriazene  on  mouse  skin  was 
performed  by  Kirby  (Ref.  26).  This  skin 
study  involved  a  thrice  weekly 
appHcation  of  a  5-percent  solution  of  the 
test  compound  in  acetone.  In  16  mice 
surviving  more  than  300  days,  3 
developed  squamous  cell  papilloma  and 
3  developed  squamous  cell  carcinoma. 
One  mouse  that  developed  a  carcinoma 
could  not  be  identified  as  part  of  this 
experiment  or  a  parallel  experiment. 
The  agency  has  assumed  that  this  mouse 
was  part  of  this  experiment  so  as  not  to 
underestimate  risk.  As  was  often  the 
case  in  the  1940's,  when  this  study  was 
conducted,  the  amount  of  solution 
applied  to  the  skin  of  the  animals  was 
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not  accurately  meetuted  and  thus  not 
reported  for  Uus  expetimeiiL  The  failure 
to  meaaure  and  to  report  thia 
infonaation  creates  problema  in 
conducting  a  quantitative  dak 
assessmenL  However,  in  later  years,  the 
standard  protocol  for  this  kind  of  study 
in  mice  became  the  application  of  (X20 
mL  of  solution  to  the  skin.  Because  the 
agency  does  not  know  whether  as  much 
as  0^  mL  was  applied  it  has  made  a 
more  conservative  assumption  that  0.10 
mL  was  used  in  order  to  estimate  the 
risk.  Using  this  procednre,  the  agency 
estimates  diat  dermal  exposure  to  1,3- 
diphenyltriazene  from  products 
containing  D&C  Red  No.  33  presents  a 
lifetime  risk  of  less  than  1  in  100  billion 
(Refs.  6  and  25). 

£1  Cumulative  Risk  Estimates 

In  evahiatfaig  FDftC  Yellow  No.  5,  the 
agency  estabUahed  a  procedure  of 
setting  specifications  for  more  than  one 
cardnogenic  constituent  for  the  same 
color  adhfitive  (50  FR  35774;  September 
4, 1985).  The  agency  used  the  same 
procednre  when  it  evaluated  the  safety 
of  FDftC  Yelkrw  No.  0  (51  FR  417BS; 
November  19, 1986)  and  is  nsing  it  again 
in  evaluating  the  safety  of  DftC  Red  No. 
33  because  it  is  necessary  to  consider 
the  most  appropriate  way  to  evaluate 
the  risk  nom  awwn ttm  i»n— ly  consuming 
small  amounts  of  several  carcinogenic 
agents. 

TIm  Office  of  Sdence  and  Technology 
Policy  dhcossed  the  issoe  of  exposure  to 
nmltiirfe  eardnogenie  agents  hi  a 
docoBCBt  ^titfed  "Chendcri 
CardDogeufl;  A  Review  of  &e  Sdence 
and  It*  Associated  Prindpies"  (50  FR 
10371, 10994;  Mardi  14, 1985]  as  foOows: 

Since  people  an  expoaed  to  nany  different 
agents  at  the  different  tlmofl  in  different 
8e<]uenoes,  flie  effect  of  araMpie  agents  on 
caidDogaaesis  it  ol  aM{or  coMcra.  Hoiwvcr 
there  is  litth  in&matiaa  aC  fneial  impart  in 
the  firid.  Models  fv  ialoactian  sf*  flenecaUy 
limited  by  lack  of  inteiMtiaM  oa  doM- 
response  curves  for  cardnogens  in  the  area  of 
interest  The  great  numlier  of  pennutatioas  of 
possible  agents  and  doses  makes 
understanding  iBtemctioB  of  multiple  agents 
verydifBCult 

In  general,  the  action  of  two  or  mate  agents 
can  be  additive  (if  the  agsnte  are  given  in  a 
dose  ran^B  where  tlae  biolqgicai  resyonee  is  a 
linear  function  ef  dose)  or  multiplies  live  (if 
the  response  is  a  simple  exponential  response 
to  dose],  synergistic  (greater  than  expected) 
or  antagonistic  (less  man  expected). 

The  agency  knows  of  no  method 
where  by  potential  multiplicative, 
synergistic  or  antagonistic  interactions 
can  be  incorporated  into  a  generalized 
risk  assessment  process.  Furthnnore.  at 
the  dose  levels  under  cooaideration  (far 
below  those  having  measurable 
pharmacologic  or  physiologic  activity). 


the  agency  teem  no  reason  toconndei 
ayaeigistic  or  ■ntagonisMc  latanctiana. 
When  one  extc^iolate*  cawhwyirity 
data  downward  to  very  knw  donaa.  one 
is,  in  effect.  asaiMiyng  that  tiw 
carcinosena  are  acting  indapcadently, 
and  that  naintenctioiiB  occur.  Thaa,  if 
the  probability  of  devekipiBg  cancer 
from  one  s«bstaaoe  is  indepandent  of 
die  probability  of  deveiophig  cancer 
froB  another  aabatance,  than  the 
prababsfity  of  developing  cancet  from 
esdier  aabatanoe  may  be  obtafaad  from 
gomiiiiiig  the  iodividoal  pvoiKdHlities. 
Therelorer  in  tbe  Bbaenca  ot  apacific 
tnibrmatian  on  Am  Interactiwie  anraog 
the  cardnogciric  impurities,  the  agency 
believes  ftat,  operationatty,  the  rMu 
incwred  from  the  presgace  (rf^raoltiple 
carcinogenic  inpuritlva  in  a  color  or 
food  ad^tive  can  be  considered 
independent,  said  fliat  die  estimated 
vpper  bonnd  risks  should  be  rammed. 

The  individual  risk  estimates 
discussed  earlier  show  that  tbe 
impurities  other  dian  4-aminob^heayi 
and  benzidine  make  negligible 
contributions  to  the  tot^  risk.  Table  IS 
shows  the  total  i^iper  bound  risk, 
estimated  by  summing  the  risk  estimate 
from  each  carcinogenic  impurity  when 
present  at  the  highest  level,  consistent 
with  specifications,  to  be  4  in  100 
million. 

Table  HI— Upper  Bound  Risk  Esd- 
MATES  Based  om  Speohcatioms  for 
Carcinogenic  htftiRfriES  m  OaC  Red 
Na33 
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The  agency  emphasizes  that  these 
upper  bound  risk  estimatea  are  worst 
case  estimates  that  are  uaed  to  assure 
that  there  is  a  reasonable  certainty  that 
use  of  an  additive  will  not  cause  harm. 
Consequently,  several  asei»iH)tions  used 
for  the  estimate  tend  to  overestimate 
rather  than  underestimate  riak.  For 
example,  the  linear  model  uaed  to 
extrapolate  risk  to  low  dose  exposure  is 
a  conservative  modeL  It  is  used  to 
generate  an  upper  bound  estimate  of  an 


unknown  riak.  not  to  predict  an  actual 
riak. 

Furthermore,  tae  agenej^s  risk 
estimates  are  based  oa  ttte  assninption 
that  aO  carcinogenic  imparities  are 
present  at  the  HBaximan  concentrations 
allowed  by  tbe  regidations.  bi  reality, 
any  batch  widi  any  imparity 
concentration  above  a  specification 
would  be  rejected  while  batches  with 
lower  concentrations  would  be  allowed. 
Therefore,  unless  all  batches  of  certified 
color  additive  have  impurity 
concentrations  exactly  at  the 
specification  limits,  the  average 
concentration  of  each  impurity  will  be 
lower  than  the  maxuBsm  allowed. 

Fmally,  the  agency  points  out  that  the 
levels  of  the  imparities  foand  in  MC 
Red  No.  33  are  so  km  that  andcr  ao 
drcnmstanccs  could  a  bkwseay  detect  a 
cardnogenic  effect  from  diesc 
impiBities. 

The  agency  has  considered  die 
potential  presence  of  diese  impurities  in 
other  color  additives  as  part  of  this 
evahiation.  DftC  Red  No.  33,  FD&C 
Yellow  Na  5,  and  FD&C  YeBow  No.  6  all 
can  contain  the  same  carcinogenic 
impurities  (50  FR  35774  at  3S77B; 
September  4. 1985  and  51  FR  41765  at 
41774;  November  19. 1966).  Currently, 
the  agency  can  estimata  risks  only  for 

products  rnntnintnn  theSS  thfeC  COloF 

additives  with  theae  impurities.  Simple 
addition  of  the  t^iper  beaod  riaks  for 
high  users  of  each  color  addithn  fatt 
pcojected  to  have  the  iayrities  present 
at  the  levels  of  tlw  spedficatkais)  would 
give  a  vahie  of  kss  diaa  8  in  10  million. 
Although  this  valae  Is  dearly 
exaggerated.  FDA  sees  no  need  to  refine 
die  analysis  when  the  risk  is  so  kxw. 

The  agency  beKeves  diat  the 
maxinram  risk  to  consumers  from  the 
use  of  DftC  Red  No.  33  alone  or  in 
combination  widi  die  odier  adtfitives  is 
sufficiently  low  diat  it  can  conclude  that 
the  use  of  batdies  of  DftC  Red  No.  33 
that  meet  the  spedfications  adopted  by 
this  rule  is  safe.  The  agency  is  aware 
that  some  of  these  carcinogenic 
impurities  may  occur  also  in  some  color 
additives  odier  than  FD&C  Yellow  No.  5 
and  FD&C  YeUow  No.  &  Due  to  die 
small  amounts  of  these  other  color 
additives  that  are  manufactured,  or  the 
limited  usage,  FDA  does  not  exped  any 
noticeable  risk  bom  these  sources.  The 
agency  will  review  any  riak  resulting 
from  exposure  to  these  impurities  in 
other  color  additives,  and  will  take 
whatever  regulatory  action  is  needed  to 
protect  the  public  heahh,  when 
sufficient  information  is  available  for  an 
appropriate  decision. 
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VI.  Conclusions 

The  agency  concludes  that  D&C  Red 
No.  33  is  safe  under  the  conditions  of 
use  set  forth  below  for  general  use  in 
drugs  and  cosmetics,  and  that 
certification  is  necessary  for  the 
protection  of  the  public  health.  In 
reaching  this  conclusion,  the  agency 
evaluated  a  full  battery  of  animal 
feeding  and  dermal  studies  adequate  to 
demonstrate  the  safety  of  a  color 
additive.  The  agency  also  performed  a 
comparative  evaluation  on  the  splenic 
toxicity  of  D&C  Red  No.  33  and  D&C 
Red  No.  9  to  determine  whether 
additional  animal  safety  testing  was 
needed  to  achieve  a  reasonable 
certainty  that  no  harm  would  result  from 
use  of  D&C  Red  No.  33.  Based  on  all  the 
relevant  data,  including  the  comparative 
splenic  toxicity  evaluation,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  use  of  the 
additive  and  that  fiu-ther  testing  is 
unnecessary  and  of  no  benefit  to  the 
public  health. 

The  final  toxicity  study  reports, 
interim  reports,  and  the  agency's 
evaluations  of  these  studies  are  on  file 
at  the  Dockets  Management  Branch 
(address  above)  and  may  be  reviewed 


there  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

The  agency  concludes  that  it  is 
necessary  to  have  limitations  on  the 
levels  of  D&C  Red  No.  33  that  may  be 
used  in  drugs  and  cosmetics  to  assure 
safe  use. 

The  petitioners  have  not  submitted 
the  required  data  for  eye-area  use. 
Therefore,  FDA  now  considers  that 
portion  of  the  petition  that  included  the 
permanent  listing  of  D&C  Red  No.  33  for 
eye-area  use  to  be  withdrawn  without 
prejudice  in  accordance  with  the 
provisions  of  {  71.4  (21  CFR  71.4)..  Use  of 
D&C  Red  No.  33  in  the  area  of  the  eye 
has  never  been  covered  by  provisional 
listing.  The  agencys  listing  of  a  color 
additive  for  general  use  in  drugs  and 
cosmetics  does  not  encompass  eye-area 
use. 

The  agency  is  describing  the  color 
additive  in  this  regulation  according  to 
the  current  Chemical  Abstracts 
nomenclature,  which  differs  somewhat 
from  the  nomenclature  FDA  previously 
used. 

The  agency  concludes  that  it  is 
necessary  to  include  in  the  listing 
regulations  for  D&C  Red  No.  33  a  brief 
description  of  its  manufacturing  process 
to  ensure  the  safety  of  the  color 
additive.  FDA  has  included  that 
description  to  define  as  closely  as 
possible  the  color  additive  that  has  been 
tested  and  shown  to  be  safe.  The  agency 
is  doing  so  because  use  of  a  different 
manufacturing  process  is  likely  to 
produce  different  impurities  that  have 
not  been  considered  in  establishing 
specifications  for  this  color  additive, 
liie  agency  is  not  able  at  this  time  to  set 
specifications  that  would  control  the 
presence  of  all  such  impurities.  FDA  is 
willing  to  consider  petitions  for 
alternative  manufactiuing  processes,  but 
those  petitions  should  contain  evidence 
that  demonstrates  that  those  processes 
will  not  produce  impurities  that  will 
make  use  of  the  color  additive  unsafe. 

The  agency  has  contracted  with  the 
National  Academy  of  Sciences/National 
Research  Council  (NAS/NRC)  to 
develop  appropriate  specifications  for 
color  additives  for  use  in  food  as  part  of 
the  Food  Chemical  Codex.  Similarly, 
appropriate  specifications  for  color 
additives  for  use  in  drugs  and  cosmetics 
will  be  developed  following  the  general 
guidelines  used  by  NAS/NRC  in  its 
evaluation  of  color  additives  used  in 
food.  The  agency  concludes  that 
specifying,  through  a  general  decription, 
the  manufactiuing  process  in  the 
regulations  for  this  color  additive  will 
provide  an  adequate  assurance  of  safety 
until  suitable  specifications  can  be 
developed. 
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The  agency  finds  tfast  becauae  of  tbc 
presence,  or  possible  presence^  off 
carcinogemc  imparities  ia  Uie  color 
additive,  specificatiens  for  iapurities 
are  necessary  to  protect  the  public 
health.  Therefore,  spedficationa  as 
listed  in  Table  n,  column  2,  of  this 
preamble  are  included  in  the  regulation. 

In  the  past.  D&C  lakes  have  been 
permitted  to  be  prepared  from 
uncertified  straight  color  additives.  The 
resulting  lakes  would  subsequently  be 
certified.  However,  to  assure  that  all 
lakes  meet  the  specification  tbnits  for 
the  carcinogenic  impurities  and  that  the 
use  of  lakes  remains  consistent  with  the 
evaluation,  the  agency  is  establishing 
the  requirement  tiiat  alt  lakes  of  D&C 
Red  No.  33  be  prepared  from  certified 
batches  of  die  straight  color  additive. 
According,  9  82.1333  is  amended  to 
reflect  this  requirement. 

Hiis  order  does  not  permanently  fist 
DftCRed  No.  33  lakes.  PDApobHsfaed  a 
notice  of  intent  in  the  PeilBia)  Register  of 
June  22. 1979  (44  PR  30411),  whidi 
discussed  ne  adifitlonal  information 
that  the  agency  believes  is  needed 
before  final  regulstions  on  lakes  can  be 
issued.  FDA  intends  to  pobfisb  proposed 
regoIatioBS  govemmg  Ae  ose  of  ooter 
adtfitives  in  lakes  in  the  Psdhual  Registar 
in  the  near  fotare  and  coBcludcs  that  die 
listing  of  color  addittves  for  use  in  Mces 
can  best  be  in^emented  Iqp  gennal 
regulatioBS.  DftC  RedNo.  33  lakes  wifl. 
therefoi*.  cimtinae  to  be  previsioneny 
listed  for  coloring  (kags andooeowties 
under  Parts  81  ntd  9Z  (21 CFR  Parts  81 
and  82). 

The  agency  has  deteradned  under  21 
CFR  2Si4(b)(3)  tint  diis  acten  is  of  a 
type  that  does  not  individusDy  or 
cumulatively  have  a  significant  effect  on 
the  human  mviromneat  Therefore, 
neither  an  environmental  assessment 
nor  an  environmoUal  taqiact  statement 
is  required. 

Vn.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  aiay  at  any 
time  on  or  before  September  29, 1988, 
file  with  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62. 5600  Fishers 
Lane.  Rockville.  MD  20857,  written 
objections  thereto.  Each  ol^ection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regidation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  bearing  on  that 
objection.  Each  numbered  objection  for 


which  a  bearing  is  reyested  shall 
indnde  a  detailed  descriptioa  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  die  event  that 
a  hearing  is  held.  Faflura  to  include  such 
a  description  and  analysis  for  any 
particnlar  objection  diaU  coastitHte  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  o^ies  al  aH  doeamcnts 
shall  be  submitted  and  shaB  be 
identified  with  the  dodcet  nrnnber  found 
in  bradcets  in  the  heading  of  dtis 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
ia  the  Dockets  Management  Branch 
between  9  ajn.  and  4  pjn.,  Monday 
throoj^  Friday. 

List  of  Subjects 

21  CFR  Port  74 

Color  additives.  Cosmetics,  Drugs. 
21  CPR  Part  81 

Color  additives,  Cosawtics,  Drags. 
2lCFRPartB2 

Color  additives,  Conaetics,  Drugs. 

llierefore,  onder  the  Federdf  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Parts  74, 81,  and  82 
are  amended  as  follows: 

PART  74^UST1NQ  OF  COLOR 
ADDITIVES  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  74  continoes  to  read  as  follows: 

AmAort^.  Sees.  701. 70B,  52  Stat  1055-lOSe 
as  anended.  74  Stat.  3t9-4a7  aa  aaunded  (21 
U.S.C.  371.  376);  21  CFR  5.ia 

2.  Section  74.1333  is  added  to  Subpart 
B  to  read  as  ftJlows: 

§74.1333    MCRedNa33. 

(a)  Identity.  (1)  The  color  additive 
D&C  Red  No.  33  is  principally  the 
disodium  salt  of  5-amino-4-hydroxy-^ 
(phenylazo)-2,7-naphthalenedi8ulfonic 
acid  (CAS  Reg.  No.  3567-8fr^).  To 
manufactiue  the  additive,  the  product 
obtained  from  the  nitrous  acid 
diazotization  of  aniline  is  coupled  with 
4-hydroxy-5-amino-2,7- 
naphthalenedisulfonic  acid  in  an 
alkaline  aqueous  medium.  The  color 
additive  is  isolated  as  the  sodium  salt 

(2)  Color  additive  mixtures  for  drug 
use  made  with  D&C  Red  No.  33  may 
contain  only  those  diluents  that  are 
suitable  and  that  are  listed  in  Part  73  of 
this  chapter  as  safe  for  use  in  color 
additive  mixtures  for  colming  drugs. 

(b)  Specifications.  D&C  Red  No.  33 
shall  conform  to  the  following 
specifications  and  shall  be  free  from 
impurities  other  than  those  named  to  the 


extent  that  such  impurities  may  be 
avoided  by  current  good  n^anufacturing 
practices: 

Sum  of  volatile  matter  tA  135  'C  (275  *F)  and 

diioridaa  aad  lutlates  (cakiilaied  as 

sodium  salts],  not  man  than  18  perceat. 
Watei^insoluble  matter,  not  more  than  (X3 

percent. 
4-Amino-5-hydroxy-2J-naphthaleRedisuilbmc 

acid,  disodmm  salt,  not  more  than  0.3 

percent. 
4,5-Dfliydroxy-3-(phenyiazo)-2.7- 

naphtlialenedisnifanic  add,  disodfum  salt. 

not  more  than  3.0  percent. 
AniKne,  not  more  than  25  parts  per  million. 
4-Aminoazobenzeae,  not  more  than  100  parts 

per  billion. 
1,3-diphenyltriazene,  not  more  than  125  parts 

per  biilion. 
4-AminobiphenyI.  not  more  than  275  parts  per 

billion. 
Azobenaene,  not  more  than  1  part  par  aaiBioa. 
Benzidine,  not  more  than  20  parts  per  hilUoai 
Lead  (as  Pb).  not  more  ttian  20  parts  per 

million. 
Arsenic  (as  As],  not  more  than  3  parts  per 

milliori 

Mercury  (as  Hg),  not  more  than  1  part  par 

million. 
Total  color,  not  less  than  82  percent 

(c)  Uses  and  restrictions.  The  color 
additive  D&C  Red.  No  33  may  be  safely 
used  for  coloring  ingested  drugs,  other 
than  mouthwashes  and  deBti£rices.  ia 
amounts  not  to  exceed  0.75  ndligram 
per  daily  dose  of  die  ifrug.  DftC  Red  No. 
33  may  be  safely  used  for  coloring 
externally  applied  drugs,  mouthwashes, 
and  dentifrices  in  amounts  consistent 
with  current  good  manufacturing 
practice. 

(d)  Labeling  requirements.  The  labd 
of  the  color  additive  and  any  mixttires 
prepared  therefrtim  intended  solely  or  in 
part  for  coloring  purposes  shall  conform 
to  the  requirements  of  9  70.25  of  this 
chapter. 

(e)  Certification.  All  batches  of  D&C 
Red  Na  33  shall  be  certified  in 
accordance  with  regulations  in  Part  80 
of  this  diapter. 

3.  Section  74.2333  is  added  to  Subpart 
C  to  read  as  follows: 

§74.2333    D&C  Red  No.  33b 

(a)  Identity  and  specifications.  The 
color  additive  D&C  Red  No.  33  shall 
conform  in  identity  and  specifications  to 
the  requirements  of  9  74.1333(a)  (1)  and 
(b). 

(b]  Uses  and  restrictions.  The  color 
additive  D&C  Red  Na  33  may  be  safely 
used  for  coloring  cosmetic  lip  products 
in  amounts  not  to  exceed  3  percent  total 
color  by  weight  of  the  finished  cosmetic 
products.  D&C  Red  No.  33  may  be  safely 
used  for  coloring  mouthwashes 
(including  breath  fresheners), 
dentifrices,  and  externally  applied 
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cosmetics  in  amounts  consistent  with 
current  good  manufacturing  practice. 

(c)  Labeling  requirements.  The  label 
of  the  color  additive  and  any  mixtures 
prepared  therefrom  intended  solely  or  in 
part  for  coloring  purposes  shall  conform 
to  the  requirements  of  S  70.25  of  this 
chapter. 

(d)  Certification.  All  batches  of  D&C 
Red  No.  33  shall  be  certified  in 
accordance  with  regulations  in  Part  80 
of  this  chapter. 

PART  SI-GENERAL  SPECIFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS,  DRUGS,  AND 
COSMETICS 

4.  The  authority  citatioo  for  21  CFR 
Part  81  cfHitinues  to  read  as  folows: 

Authority:  Sees.  701.  706.  52  Stat  105S-1056 
as  amended,  74  SUt  380-407  as  uBended  (21 
U.S.C  371, 376);  Title  Q.  Pirfx  L.  8ft-6ia.  tea 
203,  74  Stat.  404-107  (21  U.S.C.  370,  note);  21 
CFR  5.10. 

SSt.l    [AmerKtedl 

5.  Section  81.1  Provisional  lists  of 
color  additives  is  amended  by  removing 
the  entry  for  "D&C  Red.  No.  33"  fit)m  the 
table  in  paragraph  (b)- 


S  81.25    [ftamovMll 

6.  Section  81.25  Temporary  tolerances 
is  removed. 

S  81.27    [AnwfKtod] 

7.  Section  81.27  Conditions  of 
provisional  listing  is  amended  by 
removing  the  entry  for  "D&C  Red.  No. 
33"  from  the  table  in  the  introductory 
text  of  paragraph  (d). 

PART  82— LISTING  OF  CERTIFIED 
PROVISIONALLY  USTED  COLORS 
AND  SPECIFICATIONS 

8.  The  authority  citation  for  21  CFR 
Part  82  continues  to  read  as  follows: 

Autkority:  Sees.  701,  708,  52  Stat.  1055-1056 
as  amended,  74  Stat.  399-407  as  amended  (21 
USXL  371.  376);  21  CFR  5.ia 

9.  Section  82.1333  is  revised  to  read  as 
follows: 

$82.1333    D&C  Red  No.  33. 

(a)  The  color  additive  D&C  Red.  No. 
33  shall  conform  in  identity  and 
specifications  to  the  requirements  of 

S  74.1333(a)  (1)  and  (b)  of  this  chapter. 

(b)  All  lakes  of  D&C  Red.  No.  33  shall 
be  manufactured  from  previously 
certified  batches  of  the  straight  color 
additive. 


Dated:  August  23, 1988. 
John  M.  Taylor, 

Associate  Commissioner  for  Regu/atory 
Affairs. 

[PR  Doc.  88-19541  Hied  8-29-68;  8:45  am] 
BILLma  CODE  4iao-oi-ii 


21  CFR  Part  314 

[Docket  Na  82N-02931 

Technical  Revision  in  Regulations 
GoveffiifiQ  DruQ  Master  FHe 
Submisstens 

aqbicy:  Food  and  Drug  Administratian. 
action:  Pinal  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  making  a  minor 
revision  of  the  rules  governing  the 
submission  to  FDA  of  Drug  Master  Files 
(DMFs).  DMF»  are  refereoce  files 
submitted  to  FDA  generally  in  support 
of  investigational  and  marketing 
applications  for  human  drugs.  The  final 
rule  reduces  bam  three  to  two  the 
numb»  of  u^ies  of  a  DMF  required  to 
be  submitted.  This  change  will  eliminate 
the  submissiiHi  of  unneeded  material 
and  will  reduce  the  volume  erf 
submissions. 

dates:  Effective  Sqitember  29, 1988; 
comments  by  October  31, 1988. 
address:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Pood  and  Drug  Admiiustratitm,  Rm. 
4-82,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Adele  S.  Seifried.  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
Food  and  Drug  Administration.  5800 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8046. 
SUPPLEMENTARY  INFORMAHON:  DMPs 

are  reference  files  submitted  to  FDA 
that  generally  are  used  in  the  review  of 
investigational  and  marketing 
applications  for  human  drugs.  DMFs  are 
often  submitted  to  the  agency  to  allow 
another  party  to  reference  this  material 
without  disclosing  to  that  party  the 
contents  of  the  file.  In  the  Federal 
Register  of  February  22. 1985  (50  FR  7452 
at  7493],  FDA  adopted  new  regulations 
governing  the  submission  and  content  of 
DMFs.  Ilie  agency  is  now  making  a 
minor  change  in  these  requirements. 

The  cinrent  regulation  requires  that 
DMF's  be  submitted  in  triplicate  (21  CFR 
314.420(c)).  FDA  has  found  that  two 
copies  of  the  drug  master  file  are 
adequate  and  has  re'.'iscd  the  regulation 
accordingly. 

This  revision  is  consistent  with  the 
guidance  provided  in  the  "Draft 
Guideline  for  Drug  Master  Files"  made 


available  under  a  notice  published  in 
the  Federal  Register  of  October  15, 1987 
(52  FR  38276). 

Notice  and  comment  procedure  is  not 
necessary  before  issuing  this  technical 
revision  (5  U.S.C.  553(b){B):  21  CFR 
10.40(e)(1)].  This  regulation  does  not 
impose  any  new  requirements  but 
merely  makes  a  minor  technical  revision 
of  the  DMF  regulations  already  in  place. 
This  revision  is  intended  to  assist  both 
DMF  submitters  and  FDA  by  eliminating 
submission  of  an  unneeded  copy.  No 
useful  purpose  would  be  served  by 
notice  and  comment.  The  Commissioner 
has  therefore  determined  for  good  cause 
that  notice  and  comment  are 
unnecessary  and  contrary  to  the  pubhc 
interest. 

This  technical  revision  becomes 
effective  on  September  29, 1988. 
However,  interested  persons  may,  on  or 
before  October  31. 1988,  submit  written 
comments  to  the  Dockets  Management 
Brand)  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
witib  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Such  comments  will  be 
considered  in  determining  whether 
amendments,  modifications,  or  revinons 
to  the  final  rule  are  warranted.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.ni.  and 
4  p.m.,  Monday  through  Friday. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(9]  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

EooDoinic  Impact 

In  accordance  with  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354],  the  agency  has  carefuDy 
analyzed  the  economic  consequences  of 
this  final  rule.  This  final  rule  is  merely  a 
technical  revision  of  an  existing  rule 
which  will  have  minor  but  beneficial 
economic  consequences,  and  the  agency 
has  determined  that  it  is,  therefore,  not  a 
major  rule  as  defined  in  Executive  Order 
12291.  Further,  the  Commissioner 
certifies  that  this  clarification  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities,  as 
defined  in  the  Regulatory  Flexibility  Act. 

Paperwork  Reduction  Ad 

The  minor  technical  changes  under 
this  rule  relate  to  collection  of 
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information  requirements  already 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  under  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
and  previously  approved  under  0MB 
control  nimiber  0910-0001. 

List  of  Subjects  in  21  CFR  Part  314 

Administrative  practice  and 
procedure.  Drugs,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act,  21  CFR  Chapter  I. 
Part  314  is  amended  as  follows: 

PART  314— APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

1.  The  authority  citation  for  21  CFR 
Part  314  continues  to  read  as  follows: 

Authority:  Sees.  501,  502.  503,  505,  506.  507. 
701,  52  Stat.  1049-1053  as  amended,  1055-1056 
as  amended,  55  Stat.  851,  59  Stat.  463  as 
amended  (21  U.S.C.  351,  352,  353,  355,  356, 
357.  371);  21  CFR  5.10,  5.11. 

§314.420    [Amended] 

2.  Section  314.420  Drug  master  files  is 
amended  in  paragraph  (c)  in  the  first 
and  fourth  sentences  by  revising  the 
word  "three"  to  read  "two". 

Dated:  August  24, 1968. 

John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  88-19682  Filed  8-29-88:  8:45  am] 

BILUNG  CODE  4160-01-M 


21  CFR  Part  61 

[Docket  No.  76N-0366] 

Provisional  Listing  of  FD&C  Red  No.  3, 
D&C  Red  No.  33,  and  D&C  Red  No.  36; 
Postponement  of  Closing  Date 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  postponing  the 
closing  date  for  the  provisional  listings 
of  FD&C  Red  No.  3  for  use  in  coloring 
cosmetics  and  externally  applied  drugs; 
of  the  lakes  of  FD&C  Red  No.  3  for  use  in 
coloring  food,  drugs,  and  cosmetics;  and 
of  D&C  Red  No.  33  and  D&C  Red  No.  36 
for  use  as  color  additives  in  drugs  and 
cosmetics.  The  new  closing  date  for  the 
provisional  listing  of  these  color 
additives  will  be  October  28, 1988.  FDA 
has  decided  that  this  postponement  is 
necessary  to  provide  time  for  the  receipt 
and  evaluation  of  any  objections  and 
comments  submitted  in  response  to  two 
final  rules  and  a  proposal  published  in 


the  Federal  Register  concerning  these 
color  additives. 

EFFECTIVE  DATE:  August  30. 1988.  The 
new  closing  date  for  FD&C  Red  No.  3 
and  its  lakes.  D&C  Red  No.  33,  and  D&C 
Red  No.  36  will  be  October  28, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerad  L.  McCowin,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-330), 
Food  and  Drug  Administration.  200  C  St. 
SW.,  Washington,  DC  20204,  202-472- 
5676. 

SUPPLEMENTARY  INFORMATION:  FDA  has 

established  the  current  closing  date  of 
August  30. 1988.  for  the  provisional 
listing  of  FD&C  Red  No.  3,  D&C  Red  No. 
33,  and  D&C  Red  No.  36  by  a  regulation 
published  in  the  Federal  Register  of  July 
1, 1988  (53  FR  25127).  In  the  Federal 
Register  of  August  2. 1988  (53  FR  29024), 
FDA  permanently  listed  the  drug  and 
cosmetic  use  of  D&C  Red  No.  36. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  permanently  listing  the 
drug  and  cosmetic  uses  of  D&C  Red  No. 
33  and  proposing  to  postpone  the  closing 
date  for  the  provisional  listing  of  the 
cosmetic  and  external  drug  uses  of 
FD&C  Red  No.  3  and  of  the  use  of  FD&C 
Red  No.  3  lakes  in  coloring  food,  drugs, 
and  cosmetics.  The  regulation  set  forth 
below  will  postpone  the  August  30, 1988. 
closing  date  for  the  provisional  listing  of 
these  color  additives  until  October  28. 
1988. 

The  two  final  rules  referred  to  above 
provide  30  days  for  any  person  who  will 
be  adversely  affected  by  these  rules  to 
file  written  objections.  The  proposal 
provides  30  days  for  the  submission  of 
comments  by  interested  persons.  The 
postponement  of  the  closing  dates  for 
the  provisional  listing  of  these  color 
additives  for  60  days  will  provide  time 
for  receipt  and  evaluation  of,  and 
appropriate  agency  action  to,  objections 
or  requests  for  a  hearing  submitted  in 
response  to  the  final  rules  and 
comments  on  the  proposed  rule. 

FDA  believes  that  it  is  reasonable  to 
postpone  the  closing  date  for  these  color 
additives  until  October  28, 1988,  to 
provide  a  short  period  of  time  for  its 
receipt  and  evaluation  of  any  comments 
or  objections  and  subsequent  agency 
action.  FDA  concludes  that  this 
extension  is  consistent  with  the  public 
health  and  the  standards  set  forth  for 
continuation  of  provisional  listing  in 
Mcllwain  v.  Hayes.  690  F.2d  1041  DC 
Cir.  1982). 

Because  of  the  shortness  of  time  until 
August  30, 1988,  closing  date,  FDA 
concludes  that  notice  and  public 
procedure  on  this  regulation  are 
impracticable  and  that  good  cause 
exists  for  issuing  the  postponement  as  a 
final  rule  and  for  an  effective  date  of 


August  30, 1988.  This  regulation  will 
permit  the  uninterrupted  use  of  these 
color  additives  until  further  action  is 
taken.  In  accordance  with  5  U.S.C. 
553(b),  (d)(1).  and  (d)(3),  this 
postponement  is  issued  as  a  final 
regulation,  effective  August  30. 1988, 

List  of  Subject  in  21  CFR  Part  81 

Color  additives.  Cosmetics.  Drugs. 

Therefore,  under  the  Transitional 
Provisions  of  the  Color  Additive 
Amendments  of  1960  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  81  is  amended 
as  follows: 

PART  81— GENERAL  SPECIFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS,  DRUGS,  AND 
COSMETICS 

1.  The  authority  citation  for  21  CFR 
Part  81  continues  to  read  as  follows: 

Authority:  Sees.  701,  706,  52  Stat.  1055-1056 
as  amended,  74  Stat.  399-407  as  amended  (21 
U.S.C.  371,  376):  Title  U,  Pub.  L.  86-618:  sec. 
203,  74  Stat.  404-407  (21  U.S.C.  376,  note);  21 
CFR  5.10 

§81.1    [Amended] 

2.  Section  81.1  Provisional  lists  of 
color  additives  is  amended  in  the  tables 
of  paragraph  (a)  for  the  entry  "FD&C 
Red  No.  3"  and  of  paragraph  (b)  for  the 
entries  "D&C  Red  No.  33"  and  "D&C  Red 
No.  36"  by  revising  the  closing  date  to 
read  "October  28, 1988". 

§81.27    [Amended] 

3.  Section  81.27  Conditions  of 
provisional  listing  is  amended  in  the 
table,  appearing  in  the  introductory  text 
in  paragraph  (d),  by  revising  the  closing 
dates  for  the  entries  "FD&C  Red  No.  3". 
"D&C  Red  No.  33",  and  "D&C  Red  No. 
36"  to  read  "October  28. 1988." 

Dated:  August  24, 1988. 
John  M.  Taylor 

Associate  Commissioner  for  Regulatory 
Affairs. 
(FR  Doc.  88-19681  Filed  8-29-68;  8:45  am] 

BILUNG  CODE  4160-01-M 


DEPARTMENT  OF  DEFENSE 
Office  of  ttte  Secretary 
32  CFR  Part  65 
[DoD  Directive  1010.10] 
Health  Promotion 

agency:  Department  of  Defense. 
ACTION:  Fmal  rule. 
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summary:  ThiTDepartmental  health 
promotion  Part  emphasizes  education 
about  health  risks  associated  with 
smoking,  use  of  drugs  and  alcohol,  diet, 
lack  of  exercise,  and  high  blood 
pressure.  It  aims  at  creating  an 
atmosphere  that  supports  smoking 
prevention  and  cessation,  discourages 
tobacco  use  and  restricts  smoking  in 
Department  buildings  and  facilities,  and 
creates  a  healthy  work  environment. 
EFFECTIVE  DATE:  July  18,  igsa 
FOR  FURTHER  INFORMATION  CONTACT: 
Colonel  Hagey,  Office  of  the  Secretary 
of  Defense  (Health  Affairs]  (PA&QA), 
Room  3D388,  the  Pentagon,  Washington, 
DC  20301,  telephone  [202]  6g5-680a 
SUPPLEMENTARY  INFORMATION:  . 

List  of  Subjects  in  32  CFR  Part  85 

Federal  buildings  and  facilities. 
Smoking. 

Accordingly,  Title  32.  Chapter  I,  is 
amended  by  adding  Part  85  as  follows: 

PART  85— HEALTH  PROMOTION 

Sec. 

85.1  Purpose. 

85.2  Applicability  and  scope. 

85.3  Dennitions. 

85.4  Policy. 

85.5  Responsibilities. 

85.6  Procedures. 
Authority:  5  U.S.C.  301. 

§•5.1    Purpose. 

(a)  This  Part  establishes  a  health 
promotion  policy  within  the  Department 
of  Defense  to  improve  and  maintain 
military  readiness  and  the  quality  of  life 
of  DoD  personnel  and  other 
beneficiaries. 

(b)  This  Part  replaces  32  CFR  Part  203 
and  establishes  policy  on  smoking  in 
DoD  occupied  buildings  and  facilities. 

§85.2    AppUcability  and  scope. 

(a]  This  Part  applies  to  the  Office  of 
the  Secretary  of  Defense  (OSD),  the 
Military  Departments,  and  the  Defense 
Agencies. 

(b]  It  is  directed  to  all  military 
personnel  and  retirees,  their  families, 
and,  where  specified,  to  civilian 
employees. 

§85.3    Definitions. 

Health  Promotion.  Any  combination 
of  health  education  and  related 
organizational,  social,  economic  or 
health  care  interventions  designed  to 
facilitate  behavioral  and  environmental 
alterations  that  will  improve  or  protect 
health.  It  includes  those  activities 
intended  to  support  and  influence 
individuals  in  managing  their  own 
health  through  lifestyle  decisions  and 
selfcare.  Operationally,  health 


promotion  includes  smoking  prevention 
and  cessation,  physical  fitness, 
nutrition,  stress  management,  alcohol 
and  drug  abuse  prevention,  and  early 
identification  of  hypertension. 

Lifestyle.  The  aggregated  habits  and 
behaviors  of  individuals. 

Military  Personnel.  Includes  all  U.S. 
military  personnel  on  active  duty,  U.S. 
National  Guard  or  Reserve  personnel  on 
active  duty,  and  Military  Service 
Academy  cadets  and  midshipmen. 

Self-Care.  Includes  acceptance  of 
responsibility  for  maintaining  personal 
health,  and  decisions  concerning 
medical  care  that  are  appropriate  for  the 
individual  to  make. 

Target  Populations.  Military 
personnel,  retirees,  their  families,  and 
civilian  employees. 

§85.4    Policy. 
It  is  DoD  policy  to: 

(a]  Encourage  military  personnel, 
retirees,  their  famUies  and  civihan 
employees  to  live  healthy  Uves  through 
an  integrated,  coordinated  and 
comprehensive  health  promotion 
program. 

(b)  Foster  an  environment  that 
enhances  the  development  of  healdiful 
lifestjdes  and  hi^  unit  performance. 

(c)  Recognize  the  right  of  individuals 
working  or  visiting  in  DoD  occupied 
buildings  to  an  environment  reasonably 
free  of  contaminants. 

(d]  Disallow  DoD  Components' 
participation  with  manufacturers  or 
distributors  of  alcohol  or  tobacco 
products  in  promotional  programs, 
activities,  or  contests  aimed  primarily  at 
DoD  personnel.  This  does  not  prevent 
accepting  support  from  these 
manufacturers  or  distributors  for 
worthwhile  programs  benefiting  military 
personnel  when  no  advertised 
cooperation  between  the  Department  of 
Defense  and  the  manufacturer  or 
distributor  directly  or  indirectly 
identifying  an  alcohol  or  tobacco 
product  with  the  program  is  required. 
Neither  does  it  prevent  the  participation 
of  military  personnel  in  programs, 
activities,  or  contests  approved  by  the 
manufacturers  or  distributors  of  such 
products  when  that  participation  is 
incidental  to  general  pubUc 
participation. 

§  85.5    ResponsitiiliUes. 

(a)  The  Assistant  Secretary  of 
Defense  (Health  Affairs)  (ASD(HA)) 
shall  coordinate  and  monitor  the  DoD 
health  promotion  program  in  accordance 
with  this  Part,  executing  this 
responsibility  in  cooperation  with  the 
Assistant  Secretary  of  Defense  (Force 
Management  and  Personnel)  and  the 
Assistant  Secretary  of  Defense  (Reserve 


Affairs).  The  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs) 
(ASD(HA)]  shall: 

(1)  Establish  and  chair  the  Health 
Promotion  Coordinating  Committee 
comprised  of  representabves  of  the 
Office  of  the  Assistant  Secretary  of 
Defense  (Force  Management  and 
Personnel)  (OASD(FM&P)),  Office  of  the 
Assistant  Secretary  of  Defense 
(Acquisition  and  Logistics) 
(OASD(A&L)),  the  Office  of  the 
Assistant  Secretary  of  Defense  (Reserve 
Affairs]  (OASD(RA]),  each  Military 
Service,  and  such  other  advisors  as  the 
OASD(HA)  considers  appropriate. 

(2)  Facilitate  exchanges  of  technical 
information  and  problem  solving  within 
and  among  Military  Services  and 
Defense  Agencies. 

(3)  Provide  technical  assistant, 
guidance  and  consultation. 

(4)  Coordinate  health  data  collection 
efforts  to  ensure  standardization  and 
facilitate  joint  studies  across  DoD 
components. 

(5)  Review  dietary  standards  for  DoD 
dining  facilities  as  specified  in  DoD 
Directive  3235.2  > 

(b)  The  Assistant  Secretary  of 
Defense  (Force  Management  and 
Personnel)  (ASD(FMftP))  shall,  in 
collaboration  with  the  ASD(HA), 
coordinate  and  monitor  relevant  aspects 
of  the  health  promotion  program.  These 
include: 

(1)  Use  of  tobacco  products  in  DoD 
occupied  facilities. 

(2)  Operation  of  health  promotion  and 
screening  programs  at  the  worksite  and 
in  Professional  MiUtary  Education,  DoD 
Dependents  Schools,  and  Section  6 
schools. 

(3)  Dietary  regulation  of  DoD  snack 
concessions,  and  vending  machines. 

(4)  Reduction  of  stress  in  woric  setting. 

(5)  Designate  two  representatives  to 
the  Health  Promotion  Coordinating 
Committee. 

(c)  The  Assistant  Secretary  of  Defense 
(Reserve  Affairs)  (OASD(RA))  shall: 

(1)  Coordinate  and  monitor  relevant 
aspects  of  the  health  promotion  program 
as  it  pertains  to  National  Guard  and 
Reserve  Personnel. 

(2)  Designate  a  representative  to  the 
Health  Promotion  Coordinating 
Committee. 

(d)  The  Secretaries  of  the  Military 
Departments  shall: 

(1)  Develop  a  comprehensive  health 
promotion  program  plan  for  their 
respective  Service(s). 


'  Copies  may  be  obtained,  if  needed,  from  Ihe 
U.S.  Naval  Publications  and  Forms  Center,  Attn: 
Code  1062.  5801  Tabor  Avenue.  Philadelphia.  PA" 
19120. 
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(2)  Establish  and  operate  an 
integrated,  coordinated  and 
comprehensive  health  promotion 
program  as  prescribed  by  this  Directive. 

(3)  Designate  from  their  respective 
Service(s)  a  health  promotion 
coordinator  who  shall  also  serve  as 
representative  to  the  Health  Promotion 
Coordinating  Committee. 

(4)  Evaluate  the  effectiveness  of  their 
respective  health  promotion  program(s]. 

(e)  The  Directors  of  Defense  Agencies 
shall  develop  and  implement  health 
promotion  plans  and  programs  for  their 
civilian  employees  in  accordance  with 
this  part. 

(f)  The  Assistant  Secretary  of  Defense 
(Comptroller)  (ASD(C))  shall  develop 
and  implement  a  health  program 
promotion  for  OSD  civilian  employees. 

§  85.6    ProcadufM. 

(a)  Each  Military  Service  shall 
establish  a  health  promotion  program 
coordinator  to  serve  as  the  focal  point 
for  all  health  promotion  program  issues 
and  to  integrate  the  activities  of  the 
medical  and  personnel  departments. 

(b)  A  Health  Promotion  Coordinating 
Committee  shall  be  established  to 
enhance  communication  among  the 
Military  Services,  recommend  joint 
policy  and  program  actions,  review 
program  implementation,  and 
recommend  methodologies  and 
procedures  for  program  evaluation.  The 
Committee  shall  be  chaired  by  the 
Assistant  Secretary  of  Defense  (Health 
Affairs)  (ASD(HA))  or  designee. 
Additional  members  shall  include  two 
representatives  from  the  Office  of  the 
Assistant  Secretary  of  Defense  (Force 
Management  and  Personnel);  one 
representative  from  the  Office  of  the 
Assistant  Secretary  of  Defense  (Reserve 
Affairs);  one  representative  from  the 
office  of  the  Assistant  Secretary  of 
Defense  (Acquisition  &  Logistics);  and 
the  health  promotion  coordinator  from 
each  Military  Service. 

(c)  Each  Component  shall  prepare  a 
plan  for  the  implementation  of  a 
comprehensive  health  promotion 
program  that  includes  specific 
objectives  (planned  accomplishments) 
with  measurable  action  steps.  The  plan 
shall  address  all  of  the  program 
elements  identified  in  the  definition  of 
health  promotion  for  each  group  in  the 
target  populations.  The  plan  shall 
consider  workload,  systems  support, 
and  training  needs  of  individuals 
charged  with  responsibility  at  all 
organizational  levels. 

(d)  Health  promotion  plans  and 
programs  shall  address  smoking 
prevention  and  cessation,  physical 
fitness,  nutrition,  stress  management. 


alcohol  and  drug  abuse,  and  early 
identification  of  hypertension. 

(1)  Smoking  prevention  and  cessation 
programs  shall  aim  to  create  a  social 
environment  that  supports  abstinence 
and  discourage  use  of  tobacco  products, 
create  a  healthy  working  environment, 
and  provide  smokers  with 
encouragement  and  professional 
assistance  in  quitting.  In  addition  to 
these  aims,  smoking  prevention  and 
cessation  programs  shall  include  the 
following  elements. 

(1)  Smoking  shall  be  permitted  in 
buildings  only  to  the  extent  that  it  does 
not  endanger  the  life  or  property,  or  risk 
impairing  nonsmokers'  health. 

(ii)  The  smoking  of  tobacco  products 
within  DoD  occupied  space  shall  be 
controlled  in  accordance  with  the 
following  guidehnes: 

(A)  Smoking  shall  be  prohibited  in 
auditoriums,  conference  rooms  and 
classrooms.  No  Smoking  signs  shall  be 
prominently  displayed,  and  ashtrays 
shall  not  be  permitted.  Receptacles  may 
be  placed  at  entrances  so  that  visitors 
may  dispose  of  lighted  smoking  material 
when  entering  a  nonsmoking  area. 

(B)  Nonsmoking  areas  shall  be 
designated  and  posted  in  all  eating 
facilities  in  DoD  occupied  buildings. 
Smoking  areas  shall  be  permitted  only  if 
adequate  space  is  available  for 
nonsmoking  patrons  and  ventilation  is 
adequate  to  provide  them  a  healthy 
environment. 

(C)  Elevators  shall  be  designated  as 
nonsmoking  areas. 

(D)  Smoking  shall  be  prohibited  in 
official  buses  and  vans. 

(E)  Within  the  confines  of  medical 
treatment  facilities,  smoking  shall  be 
restricted  to  private  offices  and 
specially  designated  areas.  Smoking  by 
patients  shall  be  limited  to  specially 
designated  areas,  and  health  care 
providers  shall  not  smoke  in  the 
presence  of  patients  while  performing 
their  duties.  Smoking  is  permitted  in 
visitor  waiting  areas  only  where  space 
and  ventilation  capacities  permit 
division  into  smoking  and  nonsmoking 
sections. 

(F)  Smoking  shall  not  be  permitted  in 
common  work  areas  shared  by  smokers 
and  nonsmokers  unless  adequate  space 
is  available  for  nonsmokers  and 
ventilation  is  adequate  to  provide  them 
a  healthy  environment.  Where  feasible, 
smoking  preference  should  be 
considered  when  planning  individual 
work  stations  so  that  smoking  and 
nonsmoking  areas  may  be  established. 

(G)  When  individual  living  quarters 
are  not  available  and  two  or  more 
individuals  are  assigned  to  one  room, 
smoking  and  nonsmoking  preferences 


shall  be  considered  in  the  assignment  of 
rooms. 

(H)  Smoking  by  students  attending 
DoD  Dependents  Schools  or  Section  6 
schools  shall  not  be  permitted  on  school 
grounds  except  as  provided  by  policy 
regulations  promulgated  by  the  Director, 
DoDDS.  Faculty  and  staff  shall  smoke 
only  In  specifically  designated  areas  and 
shall  not  smoke  in  the  presence  of 
students. 

(ill)  Installations  shall  assess  the 
current  resources,  referral  mechanisms, 
and  need  for  additional  smoking 
cessation  programs.  Occupational  health 
clinics  shall  consider  the  feasibility  of 
smoking  cessation  programs  for  civilian 
employees  or.  at  a  minimum,  be  able  to 
refer  employees  to  such  programs. 
While  smoking  cessation  should  be 
encoiu-aged,  care  shall  be  taken  to  avoid 
coercion  or  pressure  on  employees  to 
enter  smoking  cessation  programs 
against  their  will.  Smoking  prevention 
programs  shall  be  made  available  in 
DoD  Dependents  Schools  and  Section  6 
schools. 

(iv)  Information  on  the  health 
consequences  of  smoking  shall  be 
incorporated  with  the  Information  on 
alcohol  and  drug  abuse  provided  to 
military  personnel  at  initial  entry  and  at 
permanent  change  of  station  as 
specified  in  32  CFR  Part  62a.  At  initial 
entry,  nonsmokers  shall  be  encouraged 
to  refrain  from  smoking.  Smokers  shall 
be  encouraged  to  quit  and  be  offered 
assistance  in  quitting. 

(v)  As  part  of  routine  physical  and 
dental  examinations  and  at  other 
appropriate  times,  health  care  providers 
should  be  encouraged  to  inquire  about 
the  patient's  tobacco  use,  including  use 
of  smokeless  tobacco  products;  to 
advise  him  or  her  of  the  risks  associated 
with  use,  the  health  benefits  of 
abstinence,  and  of  where  to  obtain  help 
to  quit. 

(vi)  Appropriate  DoD  health  care 
providers  should  advise  all  pregnant 
smokers  of  the  risks  to  the  fetus. 

(vli)  The  Military  Services  shall 
conduct  public  education  programs 
appropriate  to  various  target  audiences 
on  the  negative  health  consequences  of 
smoking. 

(2)  Physical  fitness  programs  shall  aim 
to  encourage  and  assist  all  target 
populations  to  establish  and  maintain 
the  physical  stamina  and 
cardiorespiratory  endurance  necessary 
for  better  health  and  a  more  productive 
lifestyle.  In  addition  to  the  provisions  of 
DoD  Directive  1308.1  *  and  Secretary  of 


'  See  footnote  llo  S  85.S(a)(5). 


Defense  Memorandum  physical  fitness 
programs  shall  include  the  following 
elements. 

(i)  Health  professionals  shall  consider 
exercise  programs  conducive  to 
improved  health,  and  encourage 
appropriate  use  by  patients.  For  mihtary 
personnel,  recommendations  shall 
accord  with  military  readiness 
requirements. 

(ii)  Commanders  and  managers  should 
assess  the  availability  of  fitness 
programs  at  or  near  work  sites  and 
should  consider  integrating  fitness 
regimens  into  normal  work  routines  for 
military  personnel  as  operational 
commitments  allow. 

(iii)  The  chain  of  command  should 
encourage  and  support  community 
activities  that  develop  and  promote 
fitness  among  all  target  populations. 
Activities  should  be  designed  to 
encourage  the  active  participation  of 
many  people  rather  than  competition 
among  a  highly  motivated  few. 

(3)  Nutrition  programs  shall  aim  to 
encourage  and  assist  all  target 
populations  to  establish  and  maintain 
dietary  habits  contributing  to  good 
health,  disease  prevention,  and  weight 
control.  Weight  control  involves  both 
nutrition  and  exercise,  and  is  addressed 
in  part  in  DoD  Directive  1308.1.  Nutrition 
programs  include  efforts  not  only  to  help 
individuals  develop  appropriate  dietary 
habits,  but  also  to  modify  the 
environment  so  that  it  encourages  and 
supports  appropriate  habits. 
Additionally,  nutrition  programs  shall 
include  the  following  elements. 

(i]  Nutritional  advice  and  assistance 
shall  be  provided  by  appropriate  DoD 
health  care  professionals  to  military 
personnel,  retirees,  and  family  members. 

(ii)  In  military  and  civilian  dining 
facilities,  where  feasible,  calorie 
information  and  meals  with  reduced 
amounts  of  fat,  salt,  and  calories  shall 
be  made  readily  available. 

(iii)  Snack  concessions  and  vending 
machines,  when  feasible,  shall  offer 
nutritious  alternatives,  such  as  fresh 
fruit,  fruit  juices,  and  whole  grain 
products. 

(iv)  Public  information  campaigns 
shall  be  conducted  by  the  Military 
Services  to  alert  all  target  populations 
about  the  relationship  between  diet  and 
risk  of  chronic  diseases. 

(4)  Stress  management  programs  shall 
aim  to  reduce  environmental  stressors 
and  help  target  populations  cope  with 
stress.  Additionally,  stress  management 
programs  shall  include  the  following 
elements. 

(i)  Commanders  should  develop 
leadership  practices,  work  policies  and 
procedures,  and  physical  settings  that 
promote  productivity  and  health  for 


military  personnel  and  civilian 
employees. 

(ii)  Health  and  fitness  professionals 
are  encouraged  to  advise  target  groups 
on  scientifically  supported  stress 
management  techniques. 

(iii)  The  topic  of  stress  management 
should  be  considered  for  integration  into 
the  curricula  at  appropriate  Professional 
Military  Education  programs  and  in  the 
DoD  Dependents  Schools  and  Section  6 
schools  to  famiharize  students  with 
scientifically  supported  concepts  of 
stress  management  for  day-to-day 
problems,  life  transitions,  and  life  crises. 

(5)  Alcohol  and  drug  abuse  prevention 
programs  shall  aim  to  prevent  the 
misuse  of  alcohol  and  other  drugs, 
eliminate  the  illegal  use  of  such 
substances,  and  provide  counseling  or 
rehabilitation  to  abusers  who  desire 
assistance  in  accordance  with  the 
provisions  of  32  CFR  Parts  62a  and  62 
and  DoD  Instruction  1010.6  = 
Additionally,  alcohol  and  drug  abuse 
prevention  programs  shall  include  the 
following  elements. 

(i)  Appropriate  DoD  health  care 
professionals  shall  advise  all  pregnant 
patients  and  patients  contemplating 
pregnancy  about  the  risks  associated 
with  the  use  of  alcohol  and  other  drugs 
during  pregnancy. 

(ii)  The  Military  Services  shall 
conduct  public  education  programs 
appropriate  to  various  target  audiences. 
Programs  should  include  such  topics  as 
alcohol  and  drug  use  and  pregnancy, 
driving  while  intoxicated,  and 
adolescent  alcohol  and  drug  abuse. 

(6)  Hypertension  prevention  programs 
shall  aim  to  identify  hypertension  early, 
provide  information  regarding  control 
and  lifestyle  factors,  and  provide 
treatment  referral  where  indicated. 
Early  identification  of  hypertension 
programs  shall  include  the  following 
elements. 

(i)  Hypertension  screening  shall  be 
provided  as  part  of  all  medical 
examinations  and  the  annual  dental 
examination  for  active  duty  service 
members.  Screening  shall  also  be 
provided  to  other  beneficiaries, 
excluding  those  in  the  Children's 
Preventive  Dentistry  Program,  at  the 
time  of  their  original  request  for  care. 
Patients  with  abnormal  screening  results 
shall  receive  appropriate  medical 
referrals. 

(ii)  Each  DoD  medical  facility  should 
periodically  offer  mass  hypertension 
screening  to  encourage  beneficiaries  to 
monitor  their  blood  pressure  regularly. 

(iii)  Occupational  health  clinics  shall 
make  hypertension  screening  readily 


»  See  footnote  1  to  J  85.5(a)(5). 


available  to  civilian  employees,  and 
shall  encourage  employees  to  use  this 
service. 

(iv)  Public  information  campaigns 
emphasizing  the  dangers  of 
hypertension  and  the  importance  of 
periodic  hypertension  screening  and 
dietary  regulation  shall  be  conducted. 
L-M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense- 
August  24, 1988. 

[FR  Doc.  88-19567  Filed  8-29-68;  8:45  am] 
BIUJIM  CODE  M10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD8-88-16] 

Special  Local  Regulations;  Fireworks 
Display,  Morgan  City,  LA 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  Special  local  regulations  are 
being  adopted  for  The  Fireworks 
Display.  This  event  will  be  held  on  4 
September  1988  from  9:00  p.m.  until  11:00 
p.m.  on  Berwick  Bay  in  the  Atchafalaya 
River  at  Morgan  City.  These  regulations 
are  needed  to  provide  for  the  safety  of 
life  on  navigable  waters  during  the 
event. 

EFFECTIVE  DATES:  These  regulations 
become  effective  on  4  September  1988  at 
8:30  p.m.  and  terminate  on  4  September 
1988  at  11:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
CWO  William  G.  Whitehouse,  Eighth 
U.S.  Coast  Guard  District,  Tel:  (504)  589- 
2972. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published.  Following  normal  rulemaking 
procedures  would  have  been 
impracticable.  The  details  of  the  event 
were  not  finalized  until  17  August  1988 
and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event  or  to  provide  for  a 
delayed  effective  date. 

Nevertheless,  interested  persons 
wishing  to  conmient  may  do  so  by 
submitting  written  views,  data  or 
argimients.  Comments  should  include 
their  name  and  address,  identify  this 
noUce  (CGD8-88-16)  and  the  specific 
section  of  the  proposal  to  which  the 
comments  apply,  and  give  reasons  for 
each  comment.  Receipt  of  comments  will 
be  acknowledged  if  a  stamped  self- 
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addressed  envelope  is  enclosed.  The 
regulations  may  diange  in  light  of 
comments  received. 

Drafting  Infbnnatioa 

The  drafters  of  this  regulation  are 
CWO  William  G.  Whitehoase,  Project 
Officer,  Eighth  Coast  Guard  District. 
New  Orleans.  LA.  and  CDR  J.A. 
Unzicker,  Project  Attorney,  Eighth  Coast 
Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  marine  event  requiring  this 
regulation  is  a  Fireworks  Display  called 
"The  Fireworks  Display."  This  event  is 
sponsored  by  the  Louisiana  Shrimp  and 
Petroleum  Festival  and  Fair  Assodation, 
Inc.  It  will  consist  of  1  tugboat  with  1  or 
2  baizes  for  the  launching  of  fireworks. 
Approximately  25-30  spectator  boats 
are  expected  for  the  event.  While 
viewing  the  event  at  any  point  outside 
the  regulated  area  is  not  prohibited, 
spectators  will  be  encouraged  to 
congregate  within  areas  designated  by 
the  sponsor. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  [water]. 

Regulations 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-[AMENDED} 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Autimity:  33  U.S.C.  1233;  40  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35-8-88-16 
is  added  to  read  as  follows: 

8  100135  ■  n  16    BwwtckBay, 
Atchafalaya  River,  Louisiana 

(a)  Regulated  area-  The  following  area 
will  be  closed  to  all  vessel  traffic: 
Berwick  Bay  from  the  junction  of  the 
Lower  Atchafalaya  River  and  Bayou 
Boeuf  at  Morgan  City,  LA  to  the 
Highway  90  Bridge. 

(b)  Special  local  regulations:  All 
persons  and/or  vessels  not  registered 
with  the  sponsors  as  participants  or 
official  patrol  vess^  are  considered 
spectators.  The  "official  patrol"  consists 
of  any  Coast  Guard,  pubUc  state  or 
local  law  enforcement  and/or  sponsor 
provided  vessels  assigned  to  patrol  the 
event 

(1)  No  spectator  shall  anchor,  block, 
loiter  or  impede  the  through  transit  of 
participants  or  official  patrol  vessels  in 
the  regulated  area  during  the  effective 
dates  and  times,  unless  cleared  for  such 
entry  by  or  through  an  official  patrol 
vessel. 


(2}  When  hailed  and/or  signaled,  by 
an  official  patrol  vessel,  a  spectator 
shall  come  to  an  immediate  stop. 
Vessels  shall  comply  with  all  directions 
given;  failure  to  do  so  may  result  in  a 
citation. 

(3)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  all  vessels  in  the  regulated 
area.  He  may  terminate  the  event  at  any 
time  it  is  deemed  necessary  for  the 
protection  of  life  and/or  property.  He 
may  be  reached  on  VHF-FM  Channel 
16,  when  required,  by  the  call  sign 
■PATCOM." 

(c)  Effective  dates:  These  regulations 
will  be  effective  from  8:30  p.m.  to  11:30 
p.m.  4  September  198a 

Dated:  August  18. 1988. 

W.F.Me^n. 

Rear  Admiral,  U.S.  Coast  Guard  Conmander, 
Eighth  Coast  Guard  District 

[FR  Doc.  88-19600  Filed  8-29-88;  8:45  am] 

BILUNG  COOE  4S10-14-U 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  223 

Removal  of  National  Forest  Timber 

agency:  Forest  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  This  final  rule  estabUshes 
additional  standards  for  a  Contracting 
Officer  to  use  in  determining  whether  a 
prospective  purchaser  is  responsible 
and  capable  of  performing  a  particular 
contract  before  the  Government  enters 
into  a  contract  with  that  prospective 
purchaser.  In  addition,  this  rule  requires 
increased  downpayments  frtm  those 
purchasers  of  National  Forest  System 
timber  with  a  recent  record  of  failure  to 
perform  timber  sale  contracts  but  who 
otherwise  may  meet  the  responsibility 
requirements  and  who  are  determined  to 
be  responsible.  These  changes  should 
improve  timber  sale  contracting  and 
reduce  the  number  of  unperformed  and 
violated  contracts  with  a  corresponding 
reduction  in  negative  effects  on 
management  of  the  National  Forests. 

EFFECnvi  date:  This  rule  is  effective 

September  29, 1988. 

FOR  RIRTNER  INFOIIMATION  CONTACT: 

Questions  about  this  final  rule  may  be 
addressed  to:  Ed  Whitmore,  Timber 
Management  Staff,  Forest  Service, 
USDA,  P.O.  Box  96090,  Washington,  DC 
20013-6090,  (202)  475-3758. 


SUPPLEMENTARY  INFORMATION: 

Background 

Since  1982  the  Forest  Service  has 
witnessed  a  significant  upsiuge  in  the 
number  of  National  Forest  timber 
purchasers  who  do  not  complete  their 
sale  contracts.  Over  1,900  timber  sale 
contracts  have  been  defaulted  by 
approximately  1,300  purchasers.  Under 
contract  provisions  governing  default, 
the  Government  estimates  it  has 
sustained  damages  valued  in  excess  of 
$230  million  as  a  result  of  these  defaults. 
In  addition,  there  is  potential  for  another 
estimated  $200  miUion  dollars  in 
damages  in  the  event  of  default  of  some 
high-priced  sales  bid  prior  to  1982. 
These  sales  are  vulnerable  to  default 
because  they  were  bid  when  the  lumber 
market  was  extremely  high  compared  to 
current  prices.  Following  default,  sales 
are  reappraised  and  reoffered.  Damages 
are  determined  by  subfracting  the  resale 
value  of  the  timber  from  the  original  bid 
price. 

A  timber  sale  program  is  designed  so 
that  every  year  the  cumulative  effects  of 
the  program  are  compatible  with  and 
contribute  to  the  planned  management 
of  a  National  Forest.  When  a  timber  sale 
contract  is  defaulted,  the  harvest  of  that 
timber  is  delayed  until  the  timber  can  be 
resold  and  cut  under  the  resale  contract. 
In  addition  to  causing  a  tremendous 
administrative  burden  on  the  agency 
associated  with  the  rescheduling, 
reappraising,  and  reoffering  the  timber 
for  sale,  the  delayed  harvesting  of 
Federal  timber  sale  contracts  can 
adversely  affect  management  of  the 
natural  resources  of  the  National  Forest 
System.  A  default-delayed  harvest  may 
result  in  adverse  economic  resource, 
and  environmental  effects  which  are 
both  direct  and  indirect,  as  well  as 
cumulative.  Among  the  major  impacts 
are: 

(1)  Some  timber  sales  are  sold  to 
remove  trees  for  the  benefit  of  other 
resources.  Timber  harvest  can  improve 
cover/forage  ratios  for  wildlife,  increase 
available  water  supplies,  open  vistas  for 
public  viewing  along  roadsides,  improve 
range  conditions  for  wildlife  and 
livestock,  or  remove  potentially 
hazardous  trees  in  a  recreation  area.  A 
default-caused  delay  in  the  harvest  of 
such  a  sale  will  delay  these  benefits. 

(2)  Some  timber  harvests  are  timed  to 
minimize  logging  damage  to  the 
remaining  timber  or  to  reduce  the  spread 
of  pathogens  from  the  overstory  to  the 
understory  (for  example,  to  reduce  the 
spread  of  mistletoe).  When  operations 
are  delayed,  the  logging  may  be  too  late 
to  minimize  damage  to  the  remaining 
timber  or  to  reduce  the  spread  of 
pathogens. 
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(3]  Some  logging  is  planned  to  remove 
some  or  all  of  the  overstory  in  order  to 
maintain  or  increase  the  growth  of  the 
understory.  Delays  in  harvesting  the 
overstory  can  slow  the  growth  of  the 
remaining  smaller  trees,  resulting  in 
increase  brush  competition  or  can 
postpone  needed  precommercial 
thinning  of  the  remaining  timber. 

(4)  If  a  timber  sale  contract  was 
planned  and  offered  to  achieve 
commercial  thinning  of  the  timber  in  the 
sale  area,  a  harvest  delay  could  delay 
the  increased  growth  of  the  remaining 
timber. 

(5)  Other  silviculture  treatments  such 
as  timber  stand  improvement  in  nearby 
areas  may  be  delayed  because  the  slash 
in  the  default-delayed  area  was  not 
treated  when  originally  planned.  This 
can  result  in  growth  losses  in  those 
stands  and/or  an  increased  cost  of 
treating  the  logging  debris. 

(6]  Sales  are  designed  to  leave  a 
healthy  residual  stand  of  timber. 
Default-caused  delays  may  mean  that 
the  planned  residual  stand  would  not 
meet  management  objectives  if  the  sale 
were  logged  as  originally  designed.  This 
can  result  in  additional  delay  and 
expense  if  the  sale  has  to  be  redesigned 
to  meet  the  objectives. 

(7)  Many  sales  are  made  to  salvage 
timber  that  has  been  damaged  by  fire, 
insects,  diseases,  or  other  causes.  Such 
timber  is  often  subject  to  rapid 
deterioration.  Default-caused  delay  in 
the  harvest  of  this  timber  can  cause  a 
significant  loss  in  the  timber's  volume 
and  value  and  thus  a  significant  loss  of 
benefits  to  the  American  public. 

(8)  Some  sales  are  prepared  to  assist 
control  of  Forest  pest  epidemics.  Failure 
to  remove  such  timber  in  a  timely 
manner  can  increase  the  damage  to 
adjacent  stands. 

(9)  If  a  timber  sale  default  delays 
construction  of  a  road,  the  resulting 
delay  in  access  could  affect 
management  of  the  other  resources 
which  would  be  tributary  to  the  road. 

In  addition  to  serious  resource 
problems  caused  by  defaults,  the 
economies  of  many  communities, 
particularly  in  the  West,  are  heavily 
dependent  upon  the  employment 
generated  by  the  harvest  and 
manufacture  of  timber  from  the  National 
Forests.  Timber  sale  defaults  can 
interrupt  the  flow  of  timber  to  those 
communities. 

Defaults  may  also  reduce  receipts  to 
the  Federal  Treasury  and  revenue 
sharing  payments  to  local  counties  that 
are  based  on  those  receipts.  The  public 
services  provided  by  many  western 
counties  are  heavily  dependent  on  these 
payments.  State  and  county 
Governments,  which  depend  upon  an 


orderly  source  of  income  from  the 
National  Forests  for  funding  of  roads 
and  schools,  are  subjected  to  budget 
fluctuations  when  purchasers  fail  to 
perform  their  contracts. 

Inequities  among  purchasers  also 
result  from  timber  sale  defaults. 
Purchasers  who  default  with  the 
exception  of  delaying  the  payment  of 
damages  are  in  a  stronger  fmancial 
position  to  bid  on  new  contracts  than 
they  would  have  been  had  they 
performed  the  defaulted  contracts.  An 
inequity  exists  when  purchasers,  who 
have  conscientiously  performed  their 
high-priced  contracts  and  have  suffered 
economic  losses  as  a  result,  are  required 
to  compete  for  new  contracts  against 
purchasers  whose  financial  ability  to 
bid  has  been  enhanced  as  a  result  of 
their  failure  to  perform  their  own  high- 
priced  contracts. 

These  adverse  impacts  are  magnified 
when  a  high  incidence  of  default  occurs. 
This  recent  history  of  defaults  and 
deficient  performance  is  an 
unacceptable  situation  requiring  better 
business  practices  in  future  sales  of 
public  timber. 

In  light  of  the  upsurge  in  defaults  of 
timber  sale  contracts  and  the  attendant 
adverse  effects  on  National  Forest 
System  management,  the  Department  of 
Agriculture  proposed  a  revision  of  its 
regulations  at  36  CFR  Part  223  governing 
the  sale  of  timber  on  National  Forest 
System  lands.  The  proposed  rule, 
published  May  20. 1987,  at  52  FR  18926. 
proposed  additional  criteria  for 
determining  a  purchaser  to  be  qualified 
for  award  of  a  timber  sale  contract  as 
well  as  a  requirement  for  increased 
downpayments  from  purchasers  with  a 
deficient  performance  record.  Public 
comment  was  requested  by  June  19, 
1987.  That  date  was  later  extended  to 
July  6, 1987  [52  FR  23188). 

Response  to  Public  Comments 

The  Forest  Service  received  comments 
on  the  proposed  rule  from  40  individuals 
and  entities.  Comments  came  from 
individual  timber  sale  purchasers, 
timber  sale  purchaser  associations, 
attorneys.  Forest  Service  employees,  a 
private  consulting  forester,  and  a 
forester  employed  by  another  Federal 
agency  but  expressing  private  views. 
About  two-thirds  of  the  responses  came 
from  the  Pacific  Northwest.  Eighty-five 
percent  of  the  responses  were  from 
West  of  the  100th  Meridian. 

Eighty  percent  of  the  respondents 
supported  the  proposal  for  increased 
downpayments  either  in  its  entirety  or 
with  suggested  modifications  to 
strengthen  it.  Five  precent  did  not 
support  any  part  of  the  increased 
downpayment  proposal. 


About  20  percent  of  the  respondents 
expressed  support  for  the  proposal  to 
determine  bidder  responsibility.  Most  of 
the  comments  pertaining  to  bidder 
responsibility  expressed  a  concern  that 
either  the  standards  were  too  subjective 
or  the  pre-bid  qualifications  should  be 
established. 

The  following  summarizes  the  major 
comments  and  suggestions  received  and 
the  Department's  response  to  these  in 
the  final  rule.  This  final  rule  reflects  full 
consideration  of  all  comments  received. 

General  Comments 

Two  respondents  disagreed  with  the 
statement  in  the  supplementary 
information  section  of  the  proposed  rule 
document  that  default  of  timber  sale 
contracts  might  create  certain  adverse 
environmental  impacts.  They 
maintained  that  the  identified  impacts 
had  not  occurred  as  a  result  of  default- 
delayed  harvest,  and,  therefore,  should 
not  be  listed.  The  agency  disagrees.  The 
discussion  in  the  proposed  rule  made 
clear  that  not  all  the  hsted  effects  on  the 
environment  occur  from  any  one  default 
but  that  these  effects  may  occur  as  a 
result  of  default-delayed  timber  harvest. 
The  National  Forests  are,  in  fact, 
experiencing  these  impacts  either  singly 
or  in  combination.  Therefore,  the 
general  findings  stand. 

Section-by-Section  Comments 

Section  223.49    Downpayment. 

Under  the  proposed  rule,  if  a 
purchaser  or  affiliate  has  defaulted  a 
Forest  Service  or  Bureau  of  Land 
Management  (BLM)  timber  sale 
contract,  and  the  contract  value  of  the 
defaulted  timber  sale(s)  was  $100,000  or 
more,  the  downpayment  on  the  new 
contract,  if  awarded  to  that  purchaser, 
would  be  twice  the  amount  as  that 
normally  required.  Further,  the 
purchaser  would  not  be  able  to  apply 
funds  deposited  as  the  downpayment  to 
other  uses  utnil  the  last  timber  on  the 
sale  is  being  harvested.  Under  the 
proposal,  this  provision  would  apply  to 
defaults  occurring  30-calendar  days 
after  the  effective  date  of  the  final  rule. 

One  respondent  stated  that  defaults  of 
BLM  timber  sales  should  not  be 
considered  with  respect  to  bidders  of 
National  Forest  timber  while  another 
stated  that  they  should  be  included. 
Because  the  two  agencies  have  similar 
timber  sale  programs  and  frequently 
have  common  purchasers,  purchaser 
performance  on  a  BLM  sale  is  a  valid 
indicator  of  the  purchaser's  likely 
performance  on  a  National  Forest  timber 
sale.  Therefore,  consideration  of 
defaults  of  BLM  sales  is  retained  in  the 
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final  rule.  Althou^  performance  on 
other  Federal  timber  sales  was 
coDsidered.  it  is  not  included  due  to  the 
dissimilarity  of  programs  involved. 

A  fiew  respondents  expressed  concern 
that  die  requirement  for  an  additional 
downpajFment  woold  create  unequal 
bidder  classes,  in  violation  of  the 
precept  of  Government  contracting 
which  requires  that  all  bidders  be 
treated  equally.  This  concern  is  not 
well-founded.  All  bidders  are  treated 
equally.  Should  any  company  choose  to 
default  a  contract(s)  at  values  exceeding 
the  established  threshold,  the 
requirement  for  a  double  downpayment 
applies  on  new  sales.  In  seeking 
competitive  bids  for  timber  sales,  the 
Forest  Service  attempts  to  maintain  a 
balance  between  protecting  the  public 
and  the  Government's  interests  and 
recognizing  the  interests  of  the  private 
sector.  When  a  company  fails  to  perform 
a  contract  or  defaults  a  contract,  the 
Forest  Service  is  obligated  to  protect  the 
interests  of  the  public  and  the 
Government.  Where  there  are  future 
dealings  with  that  purchaser,  this  final 
rule  provides  increased  security  via  the 
increased  downpayment  to  reflect  the 
^creased  risk  of  nonperformance  by  a 
party  that  has  previously  failed  to 
perform  in  accordance  with  contract 
terms.  The  requirement  for  an  increased 
downpayment  applies  equally  to  all 
purchasers  with  a  deficient  performance 
record  as  identified  in  the  rule  and  does 
not  establish  two  classes  of  purchasers. 

A  few  respondents  expressed  concern 
that  the  proposed  rule  would  not 
accomplish  the  objectives  of  securing 
performance  and  reducing  risk  to  the 
Government.  Reasons  were  varied  and 
conflicting:  the  additional  downpayment 
requirements  might  create  additional 
defaults;  the  additional  downpayment 
may  create  a  penalty  while  issues  are 
being  litigated;  or  the  additional 
downpayment  requirement  is  too 
meager.  The  Forest  Service  does  not 
agree  with  these  concerns.  Timber  sale 
contracting  experience  indicates  that 
stronger  downpayment  requirements 
will  not  create  additional  defaults,  but 
instead  will  serve  as  an  incentive  to  the 
orderly  completion  of  contracts  for  any 
purchaser  who  intends  to  compete  for 
futiue  National  Forest  timber  sale 
contracts.  As  to  the  view  that  the 
additional  downpayment  is  too  meager, 
the  agency  believes  a  doubling  of 
downpayment  should  help  meet  the 
objective  of  reducing  risk  of 
nonperformance  of  contracts  and  of 
completion  of  contracts  in  a  timely 
manner.  Those  companies  who  have 
defaulted  contracts  will  pay  no  more  for 
timber  than  purchasers  who  have  not 


defaulted,  althoe^  the  pnrcfaaser  with  a 
deficient  perfon—nce  record  wfll  have 
to  put  more  noney  down  upfront  and 
meet  more  stringeat  perfonnance 
standards  before  the  downpasment  can 
be  applied  to  o^nu  uses.  The 
Department  bdieves  this  is  In 
accordance  with  sound  business 
practicee  and  good  poli<7.  Therefore. 
this  final  role  retains  die  requirement  of 
doubling  die  downpayment  for 
purchasers  widi  a  record  of  deficient 
performance. 

Several  resptmdente  induding  two 
industry  associations  recommended 
removal  of  the  12-month  stipulation, 
thus  requiring  die  increased 
downpayment  for  so  long  as  default 
damage  claims  remained  unpaid. 
Additionally,  it  was  suggested  that  the 
increased  downpayments,  including  the 
requirement  for  40  percent  of  bid 
premium,  should  apply  without  regard  to 
average  bid  ratios.  Because  these 
suggestions  would  strengdien  the 
protection  to  the  Government  and 
simplify  administration  of  the 
regulation,  they  are  adopted  with  the 
proviso  remaining  that  the  Chief  may 
determine,  prior  to  advertisement,  that 
timber  sales  in  some  areas  may  have 
another  downpayment  rate  to  achieve 
the  objectives  of  National  Forest  System 
management 

Therefore,  the  final  rule  will  require 
that  any  purchaser  or  affiliate  who 
defaults  a  Forest  Service  or  BI.M  timber 
sale  contract  within  30  days  after  the 
effective  date  of  this  rule  shall  make  a 
minimum  downpayment  of  20  percent  of 
the  total  advertised  value  of  the  sale, 
plus  40  percent  of  the  total  bid  premium 
when  that  purchaser  is  determined  to  be 
the  successful  bidder  on  a  Forest 
Service  timber  sale.  The  final  rule 
eliminates  the  reference  to  bid  ratios  in 
determining  the  additional  40  percent 
downpayment  for  overbid.  All  bid 
premiums  regardless  of  bid  ratios  will 
be  subject  to  the  40  percent 
downpayment  rule  mce  the  criteria  for 
the  additional  downpayment 
requirement  have  been  established.  The 
requirement  of  an  increased 
downpayment  on  Forest  Service  timber 
sales  shall  continue  until  it  is 
determined  (1)  that  the  Government 
improperly  classified  the  contract(s)  as 
expiring  uncompleted  or  as  terminated 
for  cause  or  (2)  the  contract  value 
damages  claimed  by  the  Government 
have  been  paid  and  corrective  actions 
have  been  taken  by  the  purchaser  to 
avoid  futiue  deficient  performance. 

The  respondents  specifically  agreed 
with  holding  the  downpayment  deposits 
until  the  last  timber  on  the  contract  was 
reached  with  one  of  them  further 


suggesting  dist  the  dowiqiayment  be 
held  on  aU  contracts  ontti  trfler  the  final 
timber  was  removed  whedier  or  not  the 
purchaser  had  previously  defaulted.  The 
retendoo  of  downpayments  in  excess  of 
the  value  of  the  remwtning  timber  would 
be  unnecessary  are  might  the  considered 
to  be  punitive  in  nature.  The  intent  of 
the  rule  is  to  protect  the  Government 
proportionate  to  increased  risks,  to 
minimize  defoults,  and  to  assure  the 
orderly  completion  of  contracts,  rather 
than  to  ponish  diose  wlio  do  default. 
Therefore,  this  final  rule  retains  the 
requirement  that  the  downpayments 
required  under  diis  rule  will  not  be 
available  for  other  uses  until  the  amount 
of  unremoved  timber  is  equal  to  or  less 
than  the  amount  of  the  downpayment 
This  is  consistent  with  the  concept  that 
a  downpayment  is  intended  to  protect 
the  Government  and  public. 

A  few  respondents  suggested  that  the 
requirements  for  additional 
downpayments  should  not  include 
default  of  sales  bid  prior  to  1982  when 
bidding  was  generally  higher  and  which 
is  resulting  in  more  contract  defaults. 
This  suggestion  has  been  carefully 
evaluated  but  not  incorporated  into  the 
final  rule.  The  objective  of  the 
additional  downpayment  is  to  protect 
the  Government's  interest  where  there  is 
additicmal  risk  of  nonperformance  as 
indicated  by  past  conduct  Given  all  of 
the  circumstances,  there  is  no  basis  to 
differentiate  among  defaulted  contracts 
based  on  speculative  reasons  for  an 
individual  default  The  additional 
downpayment  requirement  needs  to 
apply  to  all  contractors  who  default 
contracts  of  a  certain  amount  of  timber 
and  who  have  outstanding  deimages 
remaining  to  be  paid,  including  sales  bid 
prior  to  1982. 

A  few  respondents  offered  that 
defaulters  should  not  be  allowed  to  bid 
on  Forest  Service  or  BUA  timber  sales 
either  in  perpetuity  or  so  long  as 
outstandhig  default  damages  remain 
uncollected  Adoption  of  this  proposed 
change  would  residt  in  de  facto 
debarment  and  would  deny  due  process 
and  the  opportunity  to  consider 
mitigating  circumstances  provided  under 
the  debarment  and  suspension 
procedures.  Debarment  regulations  at  36 
CFR  Part  223,  Subpart  C  will  continue  to 
guide  the  Forest  Service  Debarring 
Official  in  the  determination  of  whether 
a  purchaser  who  has  failed  to  perform  in 
accordance  with  contract  terms  will  be 
excluded  from  bidding  on  or  award  of 
Forest  Service  timber  sale  contracts. 
Therefore,  this  suggestion  is  not  adopted 
as  part  of  this  rulemaking. 

A  few  respondents  recommended  that 
the  requirement  for  additional 
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downpayments  should  not  include 
defaults  that  were  in  dispute.  To  adopt 
this  reconunendation  would  likely 
increase  the  number  of  defaults  that  are 
disputed  or  htigated  in  order  to  delay  or 
avoid  the  additional  downpayments. 
AdditicHially,  adoption  of  diis  suggestion 
would  undermine  incentives  for 
minimizing  defaults  of  future  sales  while 
disputes  exist  Therefore,  this  suggestion 
is  not  incorporated  in  the  final  rule.  The 
requirement  for  additicmal 
downpayment  for  new  sales  applies 
imtil  the  default  damage  claims  are 
resolved.  Should  it  be  determined  that 
no  contract  or  contracts  were  properly 
classified  as  expiring  uncompleted  or 
terminated  for  cause  with  a  value  of 
$100,000  or  more,  or  it  is  determined  that 
the  remaining  value  of  those  terminated 
or  expired  contracts  is  less  than 
$100,000,  any  existing  contract(s)  would 
no  longer  be  subjected  to  the 
requirement  of  an  additional 
downpayment  and  any  remaining 
unobligated  portion  of  a  required  extra 
downpayment  would  be  refunded  or 
credited  towards  existing  balances  on 
the  contract  requiring  the  extra 
downpa)rment  This  has  been  clarified  in 
the  final  rule. 

One  respondent  suggested  that  the 
requirement  for  additional 
downpayments  should  recognize  default 
situations  arising  from  good  faith  efforts 
to  complete  the  contract  as  qpposed  to 
those  where  little  or  no  effort  was  made. 
This  suggestion  is  not  incorporated  into 
the  final  rule  since  the  reasmis  for  a 
particular  default  would  be  difficult  to 
determine  and  the  results  of  defaulted 
contracts  are  essentially  the  same 
regardless  of  the  reason;  that  is, 
management  of  the  National  Forest 
System  is  adversely  affected.  To 
differentiate  would  not  address  the 
purpose  of  the  proposed  rule:  To 
improve  purchaser  responsibility  and  to 
reduce  risk  to  the  Government 
,      One  respondent  recommended  that 
the  value  of  unsealed  timber,  or  value  of 
timber  not  cut  and  removed  be 
increased  from  $100,000  to  $500,000 
before  the  increased  downpayment  be 
required  on  new  sales.  Conversely, 
several  respondents  suggested  that  all 
defaulters  regardless  of  the  value  of 
remaining  timber  should  be  subjected  to 
the  increased  downpayment 
requirement  Should  the  limit  be 
increased  to  $5004XX),  it  appears  that  too 
many  defaulters  would  not  be  covered 
by  the  increased  downpayment 
requirement  and  the  objectives  of  the 
rulemaking  would  not  be  achieved. 
Under  Forest  Service  analyses,  the 
$100,000  threshold  reflects  a  balance 
between  impacts  on  small  business 


concema  and  increased  administration 
of  impacted  contracts,  on  the  one  hand, 
and  an  appropriate  point  at  which  the 
Government  needs  additional  security  in 
the  form  of  an  increased  downpayment. 
Whether  a  purchaser's  default(8]  fall 
above  or  below  the  threshold,  the 
Contracting  Officer  will  be  required  to 
affirmatively  find  that  the  purchaser  is 
responsible  following  the  guidance  of  36 
CFR  223.101.  Therefore,  the  final  rule 
retains  the  $100,000  level  of  the 
proposed  rule. 

A  few  respondents  recommended  that 
additional  bid  deposits  should  be 
imposed  as  an  incentive  to  assure  that 
contracts  are  signed  once  diey  are  bid. 
One  respondent  suggested  that  failure  to 
execute  a  contract  once  it  was  bid 
should  cause  the  sale  to  be  treated  as  a 
default  for  purposes  of  triggering  a 
double  downpayment.  The  situation  of 
the  hi^  bidder  refusing  to  execute  the 
contract  has  not  been  a  common 
occurrence  up  to  ttiis  point  in  time.  The 
agency  already  has  established 
procedures  for  recovering  damages 
throu^  bid  deposits  when  contracts  are 
not  executed  after  bidding.  The 
additional  standards  for  determining 
purchaser  responsibility  as  a 
prerequisite  to  award  of  a  timber  sale, 
which  are  being  incorporated  in  the  new 
36  CFR  223.101,  should  provide  adequate 
incentives  against  refusal  to  execute 
contracts. 

In  response  to  comments,  the  final 
rule  clarifies  that  once  a  higher 
downpayment  is  triggered,  it  applies 
throughout  the  National  Forest  System 
except  in  those  areas  where  the  Chief 
determines  that  another  downpayment 
rate  is  necessary  to  achieve  the 
management  objectives  of  the  National 
Forest  System. 

Section  223.101    Determination  of 
purchaser  responsibility. 

In  addition  to  revising  dowmpayment 
requirements,  the  Forest  Service 
proposed  to  incorporate  many  of  the 
bidder  responsibility  standards  found  in 
the  Federal  Acquisition  Regulations  [48 
CFR  9.104]  into  the  rules  governing 
timber  sale  contracts.  Under  the 
proposal,  before  any  bidder  could  be 
awarded  a  Forest  Service  timber  sale 
contract,  the  Contracting  Officer  would 
have  to  determine  that  tilie  bidder  has 
met  all  of  the  conditions  of  the  sale  offer 
and  that  the  bidder  is  responsible.  To  be 
determined  responsible  for  award  of  a 
timber  sale  contract,  the  Contracting 
Officer  must  determine  that  the 
purchaser  has  adequate  financial 
resoiirrpn  to  perform  the  contract  or  can 
obtain  them,  can  perform  within  the 
contract  term,  has  a  satisfactory  record 
of  performance,  has  a  satisfactory 


record  of  integrity  and  business  ethics. 
is  able  to  obtain  necessary  equipment 
and  supplies,  and  is  otherwise  quaHfied 
and  eligible  to  receive  an  award  of  the 
contract. 

Although  not  as  popular  as  the 
proposal  for  increased  downpayments, 
several  respondents  supported  the 
proposal  for  determining  purchaser 
responsibility.  In  addition,  a  few 
indicated  support  if  it  were  modified. 
Suggested  modifications  were  to 
establish  more  specific  criteria  for 
determining  tenacity,  perseverance,  and 
integrity  and  that  the  determination  of 
responsibility  should  rest  with  an 
authority  hi^er  than  the  Contracting 
Officer. 

The  standards  for  determining 
responsibility  of  Government 
proctu«ment  contractors  in  the  Federal 
Acquisition  Regulations  (48  CFR  9.104) 
have  been  used  successfully  by 
Contracting  Officers  for  other  than 
timber  sale  contracts  for  several  years 
without  establishing  additional  criteria. 
A "cookbook"  approach  is 
inappropriate.  The  intent  is  to  allow 
sufficient  flexibility  to  ensure  that  all 
relevant  information  is  considered.  It  is 
believed  that  Forest  Service  timber  sale 
Contracting  Officers  will  be  equally 
successful  in  applying  these  established 
standards. 

Fiscal  personnel  of  the  agency  will  be 
available  to  and  consulted  by  the 
Contracting  Officer.  If  there  is 
disagreement  with  the  Contracting 
Officer's  determination,  the  prospective 
purchaser  may  submit  to  the  Contracting 
Officer  additional  information  for 
reconsideration.  If  a  prospective 
purchaser  believes  a  determination  on 
respsonbibility  is  without  a  reasonable 
basis,  that  determination  may  be 
reviewed  by  the  General  Accoimting 
Office  (4  CFR  Part  21).  Therefore, 
additional  guidelines  have  not  been 
added  to  the  final  rule. 

A  few  reviewers  suggested  that  the 
standards  for  determining  purchaser 
responsibility  presume  that  the 
prospective  purchaser  is  not  responsible 
until  proven  otherwise.  The  Department 
disagrees.  The  regulation  implements 
the  Department's  policy  that  the 
Government  should  only  do  business 
with  those  responsibile  business 
interests  who  are  willing  and  able  to 
operate  under  the  terms  of  the  contracts. 
Accordingly,  the  Contracting  Officer 
cannot  award  a  timber  sale  contract 
until  that  purchaser's  responsibility  has 
been  affirmatively  determined.  Since  the 
information  necessary  to  establish 
responsbility  can  only  be  provided  by 
the  prospective  purchaser,  the  burden  of 
proof  is  properly  placed  on  the 
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prospective  purchaser.  It  is  only  logical 
that  the  Contractiiig  Officer  must 
conclude  that  a  prospective  purchaser  is 
not  responsbile  if  there  is  no  information 
clearly  indicating  responsibility. 

A  few  respondents  expressed  concern 
that  the  provision  for  Small  Business 
Administration  (SBA)  review  and 
issuance  of  a  Certifcate  of  Competency 
would  create  two  classes  of  bidders  by 
allowing  another  agency  to  conclusively 
determine  whether  a  small  business  is 
responsbile  where  the  Forest  Service 
initiatlly  determined  they  were  not 
responsible,  while  providing  only  Forest 
Service  review  for  large  business.  This 
provision  would  not  establish  a  new 
policy.  Under  existing  law.  the  Small 
Business  Administration  has  authority 
to  conclusively  determine  any  or  all 
elements  of  a  small  business  concern's 
responsibility  by  issuing  or  declining  to 
issue  a  Certificate  of  Competency  (15 
U.S.C.  637(b)(7)).  This  authority  applies 
to  the  sale  of  Federal  property  as  well  as 
Government  procurement.  Therefore,  the 
final  rule  retains  this  provision. 

One  of  the  respondents  further 
suggested  that  the  Forest  Service  was 
improperly  defining  the  12-month  period 
within  which  it  may  be  presumed  that  a 
purchaser  is  not  responsible  as  being 
before  the  bid  date  rather  than  the 
award  date.  In  light  of  several 
comments,  the  final  rule  has  been 
clarified  and  revised  to  follow  the 
language  of  the  Federal  Acquisition 
Regulations.  The  presumption  that  a 
purchaser  is  not  responsible  will  exist 
where  the  purchaser  is  or  recently  has 
been  seriously  deficient  in  performance 
of  timber  sale  contracts.  As  a  general 
guideline,  deficient  performance  within 
the  last  12  months  will  be  considered  to 
be  recent  performance.  Because 
responsibility  shall  be  determined 
before  award  of  each  timber  sale 
contract,  it  is  the  purchaser's 
performance  up  to  that  point  in  time  that 
is  to  be  considered.  While  current  and 
recent  performance  are  the  best 
indicators  of  present  responsibility  and 
are  the  basis  for  the  rebuttable 
presumption,  a  purchaser's  entire 
performance  record  should  be 
considered  in  determining  whether  or 
not  the  purchaser  is  presently 
responsible. 

Several  respondents  suggested  that 
the  Forest  Service  should  establish 
additional  pre-bid  qualifications  rather 
than  determine  whether  a  prospective 
purchaser  is  responsible  after  the  date 
of  any  oral  auction  but  prior  to  award. 
The  agency  believes  that  additional  pre- 
bid  standards  may  help  protect  the 
Government's  and  timber  purchasers' 
interests  and  is  examining  the 


opportunities  available,  including 
establishing  more  restrictive  pre-bid 
qualifications.  The  Forest  Service  will 
continue  to  study  pre-bid  qualifications 
to  complement  the  purchaser 
responsibility  determinations  made 
prior  to  award.  Any  such  action  would 
be  by  a  separate  rulemaking. 

One  respondent  expressed  concern 
that  financial  information  should  not  be 
available  to  others,  including  Freedom 
of  Informadon  Act  (FOIA)  inquiries,  and 
that  Contracting  Officers  should  be  the 
only  persons  to  have  access  to  financial 
statements.  The  Forest  Service  will 
provide  confidentiality  to  information 
submitted  for  purposes  of  determining 
responsibility  to  the  maximum  extent 
allowed  by  law.  Any  FOIA  requests  for 
information  submitted  for  this  purpose 
will  be  handled  with  full  consideration 
of  available  exemptions  from  disclosiu^, 
partiailarly  where  disclosure  of  the 
information  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm.  If,  after  careful 
agency  review,  the  agency  determines 
that  it  may  be  required  to  disclose  any 
portion  of  the  records,  the  Forest  Service 
will  notify  the  submitter  of  any  records 
containing  confidential  commercial 
information  when  those  records  have 
been  requested  under  the  Freedom  of 
Information  Act  and  allow  an 
opportunity  for  the  purchaser  to  object 
to  disclosure  of  the  records.  (See 
Executive  Order  12600  of  June  23, 1987, 
52  FR  No.  122.)  Current  Forest  Service 
policy  strictiy  limits  access  to  the 
information  solely  to  personnel  who  use 
these  data  on  a  need  to  know  basis. 

Simimary  of  the  Final  Rule 

This  final  rule  has  substantial  support 
in  the  agency  record,  viewed  as  a  whole, 
and  full  attention  has  been  given  to  the 
comments  received  in  preparing  the 
final  regulations. 

The  final  rule  adds  additional  criteria 
and  a  procedure  for  determining  a 
purchaser  to  be  qualified  for  award  of  a 
timber  sale  contract.  It  further 
implements  this  Department's  pohcy 
established  in  the  public  interest  and  for 
the  Government's  protection  that  the 
Forest  Service  shall  award  timber  sale 
contracts  only  to  responsible  business 
concerns  and  individuals.  The 
Department  believes  these  requirements 
are  necessary  and  follow  good  business 
practices  while  allowing  Qexibility  and 
without  being  unduly  burdensome  on 
either  party  to  the  proposed  transaction. 

When  reviewing  bids,  a  Contracting 
Officer  shall  not  award  a  timber  sale 
contract  unless  he  or  she  is  able  to 
determine  from  information  in  his  or  her 
possession  that  the  prospective 
purchaser  is  a  responsible  individual  or 


entity.  Determining  responsibility 
requires  analysis  of  the  particular  facts 
involving  that  prospective  purchaser. 
For  example,  when  an  analysis  of  the 
purchaser's  financial  ability  to  perform 
all  contracts  in  a  portfoUo  indicates  the 
purchaser  is  in  financial  jeopardy, 
award  of  a  new  sale  would  be  withheld, 
lie  prospective  purchaser's  past  record 
of  performance  and  business  dealings  is 
also  clearly  a  factor  to  be  considered. 
Section  223.101(b)(3)  will  require  that 
the  purchaser  have  a  satisfactory 
performance  record  on  timber  sale 
contracts  in  order  to  be  found 
responsible.  This  is  sound  business 
practice  consistent  with  other 
Government  contracting. 

However,  because  of  the  recent  large 
number  of  defaulting  purchasers,  the 
requirement  of  a  satisfactory 
performance  record  alone  could  result  in 
numerous  determinations  that 
prospective  purchasers  are  not 
responsible  and  that  contracts  should 
not  be  awarded  to  those  prospective 
purchasers.  Many  purchasers  with 
previously  good  performance  records 
have  failed  to  perform  or  to 
satisfactorily  perform  contracts  in  recent 
years.  Due  to  the  unique  structure  of  the 
timber  industry,  there  may  be  some 
districts  or  communities  where  no 
existing  purchaser  would  qualify  to  buy 
additional  timber  under  a  strict 
application  of  this  standard.  Such  a 
large-scale  result  tmder  current 
circumstances  would  not  be  in  the 
pubUc  interest  for  the  ongoing  recovery 
of  the  timber  industry,  for  dependent 
communities,  or  for  proper  management 
of  the  National  Forest  System. 

Therefore,  this  rule  provides  a  degree 
of  flexibility,  at  S  223.101(b)(3),  which 
provides  that  a  Contracting  Officer  may 
determine  a  prospective  purchaser  that 
has  been  seriously  deficient  in  previous 
contract  performance  to  be  responsible 
if  the  Contracting  Officer  determines 
that  the  circumstances  of  i>revious 
deficiencies  were  (1)  properiy  beyond 
the  purchaser's  control  or  (2)  that  the 
purchaser  has  taken  appropriate 
corrective  action. 

With  respect  to  the  first  criterion  and 
defaults  of  high-priced  timber,  the  price 
a  purchaser  bids  for  a  particular  sale 
generally  is  within  the  control  of  that 
purchaser.  As  to  the  second  criterion, 
corrective  action  taken  by  the  purchaser 
to  avoid  future  deficiencies  in 
performance  and  the  corresponding 
reduction  of  risk  to  the  Government  in 
doing  business  with  that  prospective 
purchaser  are  also  cleeirly  relevant  to 
the  determination  of  current 
responsibility.  Among  actions  taken  by 
the  piuxhaser  which  reduce  the  risk  of 
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deficient  performance  to  the 
Government  and  which  will  be  among 
the  facts  considefed  by  the  Contracting 
Officer,  is  an  increased  dowxq>ayment 
required  of  a  purchaser  with  the  serious 
performance  defidencies  identified  in 
§  223.49(e). 

Under  the  final  rule,  if  a  purdiaser  or 
its  achates  have  outstanding 
obligations  to  the  Government  through 
defaulting  of  Forest  Service  or  Bureau  of 
Land  Management  timber  sale  contracts 
after  the  effective  date  of  this  rule,  and 
the  contract  value  of  the  previously 
defaulted  timber  is  $100,000  or  more,  the 
downpayment  on  any  new  contract  if 
awarded  to  that  parchaser,  will  be 
approximately  twice  the  amount  as  that 
currently  required  pursuant  to  3d  CFR 
223.49.  The  additional  downpayment 
required  by  this  final  rule  reflects  some 
of  the  additional  risk  of  doing  business 
with  a  purchaser  who  has  failed  to 
perform  on  another  contract  but  who 
otherwise  meets  all  of  the  requirements 
of  the  sale  and  is  determined  to  be  a 
responsible  entity.  For  example,  the 
decision  by  a  company  to  default  a 
contract  may  be  an  economic  one.  The 
company  may  otherwise  have  had  a 
good  performance  record  and  generally 
be  on  sound  econonric  footing  but 
choose  to  default  a  contract  to  reduce  its 
economic  losses. 

The  standard  downpayment 
represents  a  monetary  commitment  to 
perform  the  contract  at  issue  and 
reduces  the  risk  of  nonperformance. 
Where  a  timber  sale  purchaser  has 
failed  to  perform  undier  one  ccmtract,  the 
Government  may  reasonably  assume 
that  that  purchaser  may  fail  to  perform 
on  another  contract  in  the  futine.  The 
additional  downpayment  required  by 
this  rule  reflects  the  additional  risk  of 
doing  business  with  a  purchaser  who 
has  failed  to  perform  on  another 
contract  but  who  otherwise  meets  all  of 
the  requirements  of  the  sale  and  is 
determined  to  be  a  responsible  entity. 
Sound  business  practice  requires  this 
additional  security  where  it  is 
determined  to  do  further  business  with  a 
concern  even  though  that  concern  has 
failed  to  perform  on  one  or  more  other 
contracts. 

By  contrast,  a  prospective  purchaser 
who  has  been  seriously  deficient  in 
contract  performance,  absent  mitigating 
circumstances,  is  not  a  responsible 
entity  with  which  the  Government 
should  do  business.  Under  this  final 
rule,  such  a  prospective  purchaser 
would  be  denied  award  (36  CFR 
223.101(b)(3)).  Furthermore,  faUure  to 
perform  and  serious  contract  violations 
are  Usted  causes  for  debarment  which, 
dependent  upon  the  seriousness  of  the 


purchaser's  acts  or  omissions  and  any 
mitigating  factors,  may  lead  to  a 
debarment  decision  by  the  Forest 
Service  Debarring  Ofiicial  (36  CFR 
223.137,  52  FR  43324-43334,  November 
12, 1987). 

Affiliates  are  included  in  the 
requirement  for  additional 
downpayments  and,  where  appropriate, 
in  determining  purchaser  responsibility 
to  assure  that  the  Government's 
interests  are  protected  when  doing 
business.  When  one  company  or 
individual  directly  or  indirectly  controls 
or  has  the  power  to  control  the  other,  an 
affiliation  is  determined  to  exist. 
Common  management,  common 
ownership,  and  contractual 
relationships  are  among  the  factors 
considered  in  determining  affiHation. 
The  Forest  Service  will  use  the  Small 
Business  Administration  regulations  on 
affiliation  found  at  13  CFR  121 J  as 
guidance  in  determining  whether  or  not 
concerns  are  affiliated.  The  inclusion  of 
affiliates  will  help  to  assure  that  sales 
are  operated  and  to  reduce  the  risk  of 
nonperformance. 

The  intent  of  this  rulemaking  is  to 
improve  procedures  for  the  sale  of 
public  timber  in  light  of  recent 
experiences.  The  Department  believes 
better  timber  sale  contracting  may 
prevent  or  at  least  minimize  the  adverse 
effects  of  delayed  performance 
discussed  above. 

Regulatory  Impact 

This  action  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  pursuant  to  Executive  Order 
12291.  It  has  been  determined  that  this 
regulation  is  not  a  major  rule.  It  does  not 
change  the  total  amount  a  purchaser 
would  pay  for  National  Forest  System 
timber,  although  it  would  affect  when  a 
purchaser  with  a  recent  history  of  poor 
timber  sale  contract  performance  would 
pay  for  timber. 

The  procedures  implemented  in  this 
rule  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more, 
will  not  result  in  major  increases  in 
costs  for  consumers,  individual 
industries,  Federal.  State  or  local 
Government  agencies  or  geographic 
regions,  and  will  not  have  significant 
adverse  effects  on  the  ability  of  United 
States-based  industries  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets.  On  the  contrary,  the 
proposed  requirements  will  contribute  to 
the  economic  well-being  of  timber 
dependent  communities,  the  orderly 
flow  of  timber  to  market  and  of  receipts 
to  the  Treasury,  strengthen  the  orderly 
accomplishment  of  resource 
management  objectives,  and  reduce 
administrative  costs  associated  with 


settling  claims  against  defaulting 
purchasers. 

It  has  also  been  determined  that  this 
rule  will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  There  are  very  few  small 
entities  that  have  defaulted  more  than 
$100,000  worth  of  Federal  timber.  While 
it  cannot  be  predicted  with  certainty 
how  many  small  business  concerns  will 
choose  to  default  in  the  future,  this  final 
rule  would  affect  less  than  50  small 
entities  were  it  to  be  applied  to  existing 
defaulters.  In  addition,  the  Certificate  of 
Competency  procedures  as  applied  by 
the  Small  Business  Administration  will 
continue  to  cover  smalkfirms  under  the 
proposed  bidder  responsibility 
standards. 

Based  on  both  experience  and 
environmental  analysis,  the  rule  will 
have  no  significant  effect  on  the  human 
environment,  individually  or 
cumulatively.  Therefore,  it  is 
categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  an  environmental  impact 
statement  (40  CFR  1508.4)  Furthermore, 
the  proposed  rule  will  not  result  in 
additional  procedures  or  paperwork  not 
already  required  by  law.  Therefore,  no 
additional  reviews  or  clearances 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3507).  or 
implementing  regulations  at  5  CFR  Part 
1320  are  required. 

Lists  of  Subjects  in  36  CFR  Part  223 

Exports,  Government  contracts. 
National  forests,  Reporting  and 
recordkeeping  requirements.  Timber. 

Therefore,  for  the  reasons  set  forth 
above.  Subpart  B  of  Part  223,  chapter  11 
of  Title  36  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  223— {AMENDED] 

1.  The  authority  citation  for  Part  223 
continues  to  read  as  follows: 

Authority:  Sec.  14,  Pnb.  L  94-588,  90  Stat. 
2958, 16  U.S.C,  472a.  unless  otherwise  noted. 
Sees.  223.49  and  223.50  also  issued  under  Sec. 
2,  Pub.  L  9ft-478,  98  SUt.  2213, 18  U.SC  818. 

Subpart  B— [Amended] 

2.  Amend  §  223.49  by  adding  new 
paragraphs  (a)(5),  and  (e)  through  (i)  to 
read  as  follows; 

§  223.49    Downpayment 

(a)  *  •  • 

(5)  Affiliate.  Concerns  or  individuals 
are  affiliates  if  directly  or  indirectly, 
either  one  controls  or  has  the  power  to 
control  the  other,  or  a  third  party 
controls  or  has  the  power  to  control 
both.  In  determining  whether  or  not 
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affiliation  exists,  the  Forest  Service  shall 
consider  all  appropriate  factors, 
including,  but  not  limited  to,  common 
ownership,  common  management,  and 
contractual  relationships. 
***** 

(e)  A  purchaser  or  any  affihate  of  that 
purchaser,  awarded  a  Forest  Service 
timber  sale  contract  must  meet  the 
additional  downpayment  requirements 
of  paragraph  (g)  of  this  section  under  the 
following  circumstances: 

(1)  The  purchaser  or  its  affiliate  after 
September  29, 1988  has  failed  to  perform 
in  accordance  with  the  terms  of  a  Forest 
Service  or  Bureau  of  Land  Management 
timber  sale  contract  which  results  in 
notification  by  a  Contracting  Officer 
that  a  contract  has  expired  uncompleted 
or  is  terminated  for  cause;  and 

(2)  The  estimated  value  of  the 
unsealed  timber  on  scaled  sales,  or  the 
estimated  value  of  the  timber 
outstanding  on  tree  measurement  sales, 
included  in  those  terminated  or  expired 
contracts  exceeds  $100,000,  and 

(3)  Unpaid  damages  claimed  by  the 
Government  remain  outstanding  prior  to 
award  of  the  new  sale  at  issue  and 
corrective  action  has  not  been  taken  to 
avoid  future  deficient  performance. 

(f)  A  subsequent  final  determination 
by  the  Contracting  Officer  or  by  a  court 
of  competent  jurisdiction  that  a  contract 
was  improperly  classified  under  the 
criteria  in  paragraph  (e)  of  this  section 
will  result  in  the  refund  or  credit  of  any 
unobligated  portion  of  the  amount  of 
downpayment  exceeding  that  required 
by  paragraphs  (c)  and  (d)  and  the 
limitations  of  paragraph  (h)  on 
application  of  downpayment  shall  no 
longer  apply. 

(g)  Notwithstanding  the  provisions  of 
paragraphs  (c)  and  (d)  of  this  section,  a 
purchaser  meeting  the  criteria  of 
paragraph  (e)  of  this  section  must  make 
a  minimum  downpayment  equal  to  20 
percent  of  the  total  advertised  value  of 
that  sale,  plus  40  percent  of  the  total  bid 
premium.  This  higher  downpayment 
requirement  applies  throughout  the 
National  Forest  System,  except  in  those 
areas  where  the  Chief  of  the  Forest 
Service  determines,  before 
advertisement  of  the  sale,  that  another 
downpayment  rate  is  necessary  to 
achieve  the  management  objectives  of 
the  National  Forest  System. 

(1)  In  calculating  bid  premiums  for  the 
downpayment  requirement,  the  Forest 
Service  shall  not  include  the  portion  of 
the  bid  premium  that  offsets  ineffective 
purchaser  credit. 

(2)  To  determine  the  amount  of  the 
downpayment  due  on  a  sale  where  the 
timber  is  measured  in  units  other  than 
board  feet,  the  Forest  Service  shall 


convert  the  measure  to  board  feet,  using 
appropriate  conversion  factors  with  any 
necessary  adjustments. 

(h)  A  purchaser  subject  to  the 
additional  downpayment  requirements 
of  paragraph  (g)  of  this  section  cannot 
apply  the  amount  deposited  as  a 
downpayment  to  other  uses  until: 

(1)  On  scaled  sales,  the  estimated 
value  of  the  unsealed  timber  is  equal  to 
or  less  than  the  amount  of  the 
downpayment:  or 

(2)  On  tree  measurement  sales,  the 
estimated  value  remaining  to  be  cut  and 
removed  as  shown  on  the  timber  sale 
statement  of  account  is  equal  to  or  less 
than  the  amount  of  the  downpayment 

(i)  For  the  purpose  of  releasing  funds 
deposited  as  downpayment  by  a 
purchaser  subject  to  paragraph  [f]  of  this 
section,  the  Forest  Service  shall  compute 
the  estimated  value  of  timber  as  follows: 

(1)  On  scaled  sales,  the  estimated 
value  of  the  unsealed  timber  is  the  sum 
of  the  products  obtained  by  multiplying 
the  current  contract  rate  for  each 
species  by  the  difference  between  the 
advertised  volume  and  the  volume  that 
has  been  scaled  of  that  species. 

(2)  On  tree  measurement  sales,  the 
estimated  value  of  the  timber 
outstanding  (that  not  shown  on  the 
timber  sale  statement  of  account  as  cut 
and  removed)  is  the  sum  of  the  products 
obtained  by  multiplying  the  current 
contract  rate  for  each  species  by  the 
difference  between  the  advertised 
volume  and  the  volimie  that  has  been 
shown  on  the  timber  sale  statement  to 
have  been  cut  and  removed  of  the 
species.  The  current  contract  rate  for 
each  species  is  that  specified  in  each 
Forest  Service  timber  sale  contract. 

3.  Revise  the  introductory  text  and 
paragraph  (c)  of  §  223.100  to  read  as 
follows: 

§223.100    Award  to  highMt  bidder. 

The  sale  of  advertised  timber  shall  be 
awarded  to  the  responsible  bidder 
submitting  the  highest  bid  that  conforms 
to  the  conditions  of  the  sale  as  stated  in 
the  prospectus  unless: 
***** 

(c)  The  highest  bidder  is  notoriously 
or  habitually  careless  with  fire. 


§§  223.101  and  223.102    [Redesignated  a« 
§§223.102  and  223.103] 

§223.103    [Removed] 

4.  Remove  §  223.103,  redesignate 
§§223.101  and  223.102  as  §§  223.102  and 
223.103  respectively,  and  add  a  new 
§  223.101  to  read  as  follows: 


§  223.101    Determination  of  purchaser 
responsibiHty. 

(a)  A  Contracting  Officer  shall  not 
award  a  timber  sale  contract  unless  that 
officer  makes  an  affirmative 
determination  of  purchaser 
responsibility.  In  the  absence  of 
information  clearly  indicating  that  the 
prospective  purchaser  is  responsible,  the 
Contracting  Officer  shall  conclude  that 
the  prospective  purchaser  does  not 
quaUfy  as  a  responsible  purchaser. 

(b)  To  determine  a  purchaser  to  be 
responsible,  a  Contracting  Officer  must 
find  that: 

(1)  The  purchaser  has  adequate 
financial  resources  to  perform  the 
contract  or  the  ability  to  obtain  them: 

(2)  The  purchaser  is  able  to  perform 
the  contract  within  the  contract  term 
taking  into  consideration  all  existing 
commercial  and  governmental  business 
commitments; 

(3)  The  purchaser  has  a  satisfactory 
performance  record  on  timber  sale 
contracts.  A  prospective  purchaser  that 
is  or  recently  has  been  seriously 
deficient  in  contract  performance  shall 
be  presumed  not  to  be  responsible, 
unless  the  Contracting  Officer 
determines  that  the  circumstances  were 
beyond  the  purchaser's  control  and 
were  not  created  through  improper 
actions  by  the  purchaser  or  affiliate,  or 
that  the  purchaser  has  taken  appropriate 
corrective  action.  Past  failure  to  apply 
sufficient  tenacity  and  perseverance  to 
perform  acceptably  under  a  contract  is 
strong  evidence  that  a  purchaser  is  not  a 
responsible  contractor.  The  Contracting 
Officer  shall  consider  the  number  of 
contracts  involved  and  extent  of 
deficiency  of  each  in  making  this 
evaluation; 

(4)  The  purchaser  has  a  satisfactory 
record  of  integrity  and  business  ethics; 

(5)  The  purchaser  has  or  is  able  to 
obtain  equipment  and  supplies  suitable 
for  logging  the  timber  tmd  for  meeting 
the  resource  protection  provisions  of  the 
contract; 

(6)  The  purchaser  is  otherwise 
qualified  and  eligible  to  receive  an 
award  under  applicable  laws  and 
regulations. 

(c)  If  the  prospective  purchaser  is  a 
small  business  concern  and  the 
Contracting  Officer  determines  that  the 
purchaser  does  not  quahfy  as  a 
responsible  purchaser  on  an  otherwise 
acceptable  bid,  the  Contracting  Officer 
shall  refer  the  matter  to  the  Small 
Business  Administration  which  will 
decide  whether  or  not  to  issue  a 
Certificate  of  Competency. 

(d)  Affiliated  concerns,  as  defined  in 
§  223.49(a)(5)  of  this  subpart  are 
normally  considered  separate  entities  in 
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determining  whether  the  concern  that  is 
to  perform  the  contract  meets  the 
applicable  standards  for  responsibility. 
However,  the  Contracting  Officer  shall 
consider  an  afBliate's  past  performance 
and  integrity  when  they  may  adversely 
affect  the  prospective  purchaser's 
responsibility. 

Date:  August  23, 198a 
Peter  C  Myers, 

Deputy  Secretary  of  Agriculture. 
[FR  Doc.  88-19703  Filed  8-29-88:  8:45  am] 

BILUNO  CODE  S410-11-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA  6805] 

Suspension  of  Community  EligibHity 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

summary:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  third  column. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas.  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza.  500  C 
Street,  Southwest,  Room  416, 
Washington,  DC  20472. 
SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 

S64.6    U«t  Of  tHgllile  communities. 


return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et. 
seq.).  Accordingly,  the  communities  will 
be  suspended  on  the  effective  date  in 
the  third  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  comumunity.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  documentation  of  legally 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  of  the  NFIP 
servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  pubhshing  a  Flood 
Hazard  Boundary  Map.  The  date  of  the 
flood  map,  if  one  has  been  pubhshed,  is 
indicated  in  the  fourth  colimin  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant 
to  the  Disaster  Relief  Act  of  1974  not  in 
cormection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 


Act  of  1973  (Pub.  L.  93-234),  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
imnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  6- 
month,  90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  For  the 
same  reasons,  this  final  rule  may  take 
effect  within  less  than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C 
605(b).  the  Administrator,  Federal 
Insurance  Administration,  FEMA, 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  estabUshment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncomphance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance — floodplains. 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et.  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

2.  Section  64.8  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


State  and  location 


Region  11— Minimal  Converaion* 

York: 

Carlisle,  Town  of,  Schoharie  County.. 
Seward,  Town  of,  Schoharie  County . 


Community 


361193 
361199 


Effective  dates  of  authorization/cancellation  of  sale  of  flood  Insurance  in 
community 


Sept  26, 1975.  Emerg.;  Sept  1,  1988,  Reg.;  Sept  1,  1988,  Susp.. 
Oct  3,  1975,  Emerg.:  Sept  1,  1988.  Reg.;  Sept.  1.  1988,  Susp 


Currerrt 
effective 
map  date 


9-1-88 
9-1-88 


Date  certain 

Federal  assistance 

no  longer  availat)le 

in  sfwcial  flood 

hazard  areas 


Sept  1,  1988. 
Do. 
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state  and  locatian 


RagtonlV 
Alabama:  Avon,  Town  at,  Houston  County. 


Indiana: 

WMI*  County,  Uninoorporaled  areas... 
^MMiBRwport,      Town     ot,     Warren 

County. 

Attica.  Oly  of.  Fountain  County „.... 

Aus&n,  Towm  of,  Scott  County. _. 

Covfnytun,  Ctty  of,  Fountaffi  County .... 
canton      County,      Unincoparated 

Areas. 
Fgyotto      County,      Unincorporated 

^eas. 
Franklin      County,      Unincorpor£tted 


Laurel,  Toam  of,  Franliin  County 

Tipton  County,  Unirxxxporated  Areas . 
Midiigan: 

Banlts,  Township  of,  Antrim  County 

BIq  Rapids,  Township  of,  Mecosta 

County. 
By,  Towmhip  oi,  Marquette  County .. . 
Minnesota: 

Carlton      County,      Unincorporated 

Areas. 
Todd  County,  Unirxxxporated  Areas ... 
County,      Unincorporated 


Martin  County,  Unincorporated  Areas .. 
Moefccr      County,      UnirKX>rporatad 

Areas. 
Wisconsin: 

Adams,  aty  of.  Adams  County 

Baytetd      County.      Unincorporated 

Areas. 
Neskoro,     Village     of,     Marquette 

County. 

Roaholt.  Vaage  of.  Portage  County 

Superior,  VWugu  of,  Douglas  County... 

RagionVN 

Net)ra9ka:  Beyard,  City  of,  MorriH  County  . 
Ragion  I— RagulBr  Program 

Connecticut:  Canaan,  Town  of,  Utchfietd 

County. 
Maine:    Haltowell,    Town    of,    Kennebec 

County. 

Regkm  11 

New  York:  Union  Vale,  Town  of,  Dut- 
chess County. 

Region  Iff 

Pennsylvania: 

Barrett,  Township  of,  Monroe  County  _ 
Bedford.  Borough  of,  Bedford  County 
Canal  VaAey,   Borough  of,   Adams 

County. 
Paradbe,     Township     of,     Monroe 

Courrly. 

Regular  Program 

Pennsytvania 

Prica,  Township  of,  Monroe  County 

Rockland.  Towrship  of.  Berks  County 
lartu— anew.     Township     of.     Pike 
Coonly. 

Region  IV 

North  Carolirta:  MitctieH  County,  Unincor- 
porated Areas. 

Tennessee:  Lexington,  City  of,  Henderson 
County. 

Georgia:  Woodstock.  City  of.  Cherokee 
County. 


Community 


010100 


180447 
180272 

180065 
180233 
180066 
180029 

180417 

180068 

180306 
180475 

260643 
260135 

260449 

270039 

270551 
270623 

270641 
270280 


560002 
550539 

550267 

550377 
550117 


310347 

090044 
230069 

361146 


421884 
421228 
422635 

421891 


421894 
421098 
421966 


370161 
470089 
130264 


Effective  dates  of  authorizatton/canceRatkjn  of  sale  of  flood  InsurarKe  In 
community 


Dec.  30,  1975,  Emerg.;  Sept  1,  1988,  Reg.;  Sept.  1,  1988,  Susp  . 


Aug.  3,  1S79,  Emerg.;  Sept  1,  1988,  Reg.;  Sept  1,  1988.  Susp.. 
June  3.  1970.  Emerg.;  Sept  1,  1968,  Reg.;  Sept  1,  1988,  Susp . 


July  26. 197S.  Emarg.:  Sept  1,  1988,  Reg.;  Sept  1,  1988,  Susp.. 
Dec.  30.  1976.  Emarg.;  Sept  1. 1968,  Reg.;  Sept  1,  1968,  Susp.. 
Ju^  1,  1975,  Emerg.;  Sept  1,  1988.  Reg.;  Spot  1,  1988,  Susp.. 


Feb.  13,  1976,  Emerg.;  Sept  1,  1988,  Reg.;  Sept  1,  1988,  Susp. 

Apr.  11.  1975,  Emerg.;  Sept  1.  1968,  Reg^  Sept.  1,  1988,  Susp.. 

May  IS.  1975,  Emerg.;  Sept  1,  1988,  Reg.;  Sept.  1,  1988,  Susp 

May  27,  1975,  Emerg.;  Sept.  1,  1988,  Reg.;  Sept  1,  1988,  Susp . 
Nov.  1,  1979,  Emerg.;  Sept.  1,  1966,  Reg.;  Sept  1,  1988,  Susp... 


Oct  29,  1975.  Emerg.;  Sept  1,  1968,  Reg.;  Sept  1,  1988,  Susp... 
Aug.  20,  1975,  Emerg.;  Sept.  1,  1988,  Reg.;  Sept  1,  1988,  Susp.. 


Nov.  9,  1981.  Emerg.;  Sept  1,  1988,  Reg.;  Sept.  1,  1988,  Susp.  . 
Aug.  16,  1974,  Emerg.;  Sept.  1,  1968,  Reg.;  Sept.  1,  1988,  Susp.. 


Feb.  1,  1974,  Emerg;  Sept  1,  1988,  Reg.;  Sept.  1,  1988,  Susp... 
Apr.  16,  1974.  Emerg.;  Sept  1,  1968,  Reg.;  Sept  1,  1988,  Susp.. 

May  20,  1974,  Emerg.;  Sept  1,  1968,  Reg.;  Sept.  1,  1988,  Suap. 
Apr.  22,  1974,  Emerg.;  Sept.  1,  1968,  Reg;  Sept  1,  1988,  Susp.. 


May  31,  1974.  Emerg.;  Sept  1,  1988,  Reg.,  Sept  1,  1988,  Susp . 
June  6,  1974,  Emerg.;  Sept.  1,  1988,  Reg.;  Sept  1,  1938,  Susp.. 

June  9,  1975,  Emerg.;  Sept.  1,  1988.  Reg  ;  Sept.  1,  1986,  Susp  .. 


June  24,  1975.  Emerg.;  Sept  1,  1988,  Reg.;  Sept  1,  1988.  Susp. 
June  28,  1975,  Emerg.;  Sept  1,  1986,  Reg.,  Sejst  1,  1988,  Susp . 

Aug.  13,  1976,  Emerg.;  Sept  1,  1988.  Reg;  Sept  1,  1988,  Susp.. 


July  3,  1975,  Emerg.;  Sept  2,  1988,  Reg.;  Sept.  2,  1988,  Susp  ... 
Jan.  13,  197S.  Emerg.;  Sept  2,  1968,  Reg.;  Sept  2,  1988,  Susp. 

July  28,  1975,  Emerg.;  Sept  2,  1968,  Reg.;  Sept.  2,  1988,  Susp.. 


Dec.  26.  1975.  Emeig.;  Sept  2.  1988.  Reg.;  Sept.  2.  1988,  Susp_ 
July  30.  1975.  Emarg.;  Sept  2,  1986.  Reg.;  Sept  2.  1986,  Susp... 
Dec.  4,  1975.  Emerg.;  Sept  2. 1968.  Reg^  Sept.  2,  1988,  Susp.- 

Jan.  30,  1980,  Emerg.;  Sept.  2,  1988,  Reg;;  Sept.  2,  1988,  Susp .. 


Sept  29,  1975,  Emerg.;  Sept  2,  1988,  Reg.;  Sept  2.  1988,  Susp.. 
July  29,  1975,  Emerg.;  Sept  2,  1988,  Reg.;  Sept  2,  1988,  Susp... 
July  7,  1975,  Emerg.;  Aug.  4,  1968,  Reg.;  Sept.  2,  1988,  Suep 


July  18,  1979,  Emerg.;  Sept.  2,  1988,  Reg.;  Sept.  2,  1988.  Susp... 
Feb.  26,  la^b,  tmeig.;  Sept.  2,  1988,  Reg.;  Sept  2.  1988,  Susp., 
Jan.  20,  1976,  Emerg.;  July  15.  1988,  Reg.;  Sept  2,  1988,  Susp.. 


Cuneni 
effective 
map  date 


9-1-86 


9-1-88 
9-1-88 

9-1-88 
9-1-88 
9-1-88 
9-1-88 

9-1-88 

9-1-88 

9-1-88 
9-1-88 

9-1-88 
9-1-88 

9-1-88 

9-1-88 

9-1-88 
9-1-88 

9-1-88 
9-1-88 

9-1-88 
9-1-88 

9-1-88 

9-1-88 
9-1-88 

9-1-88 

9-2-88 
9-2-SS 

9-2-88 


9-2-88 
9-2-B8 
9-2-88 

9-2-88 


9-2-88 
9-2-88 
8-4-88 


9-2-83 
9-2-88 
9-2-88 


Date  certain 

Federal  asaiBtance 

no  longer  available 

In  special  flood 

hazard  arees 


Do. 


Do. 

Do. 

Do. 
Da 
Do. 
Do. 

Do. 

Do. 

Do. 
Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Do. 

Do. 
Do. 

Do. 
Do. 

Do. 

Do. 
Do. 

Do. 

Do. 
Do. 

Do. 


Do. 
Do. 

Da 

Do. 


Do. 
Do. 
Da 


Do. 
Do. 
Do. 
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State  and  location 

Community 

Effective  dates  of  authorizatton/carx^llation  of  sale  of  flood  Insurance  in 
community 

Current 
effective 
map  date 

Date  certain 

Federal  assistance 

no  tonger  available 

in  special  ftood 

hazard  areas 

RaglonV 

Illinois:  Elkhart,  Vritage  of,  Logan  Coonty 

R90ijuif  Proofam 
Illinois: 

Greenview,      Village     o«,      Menard 
1              County. 

Lincoln,  City  of.  Logan  Coonty 

171010 

170754 

170428 
170427 
170505 

170652 
270266 

390506 
540182 
280239 

180394 
180362 
260734 

550132 
550446 

550469 
550377 

510024 

210022 
210147 

260510 

260511 
270546 

390427 

050375 

380002 

040058 
060279 
155166 

Feb.  12,  1982,  Emerg.;  Feb.  12,  1982,  Reg.;  Sept  2,  1988,  Susp 

9-2-88 

9-2-88 

9-2-88 
9-2-88 
9-2-88 

9-2-88 
9-2-88 

9-2-88 
9-16-88 
9-16-88 

9-16-88 
9-16-88 
9-16-88 

9-16-88 
9-16-88 

9-16-88 
9-16-88 

9-16-88 

9-16-88 
9-16-88 

9-16-88 

9-16-88 
9-16-88 

9-16-88 

9-16-88 

9-16-88 

9-16-88 
9-16-88 
9-16-88 

Do. 

Do. 

Do. 
Do. 
Do. 

Do. 
Do. 

Do. 
Sept  16.  1988 
Do. 

Do. 
Do. 
Do. 

Do 
Do. 

Do. 
Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Do. 

Do. 

Do 

Do. 

Do. 
Do. 
Do 

Aug.  7,  1985,  Emerg.;  Sept.  2,  1988,  Reg.;  Sept.  2,  1988,  Susp 

June  16.  1975,  Emerg.;  Oct  16.  1979,  Reg.;  SepL  2,  1988,  Susp 

Logan  County,  Unincorporated  Areas .. 
Menard      Coonty,      Unincorporated 
'              Areas. 

Morton,  Village  of,  Tazewell  County 

Minnesota:  Mahnomen,  City  of,  Mahno- 
men County. 
Ohio:  Port  Jefferson,  Village  of,  Sheftjy 
County. 

West  Virginia:  Pennslxxo,  Qty  of,  Ritchie 
County. 

Region  IV 

Mississippi:  Yalobusha  County,  Unincor- 
porated Areas. 

Region  V 
Indiana: 

Gentiyville,  Town  of,  Spencer  County.. 
Huntingburg,  City  of,  Duboise  County... 
Michigan:    Cannon,   Towrtship   of,    Kent 

County. 
Wisconsin: 

Brandon,   Village  of.   Fond  du   Lac 

County. 
Pigeon  Falls,  Village  of,  Trempealeau 
Coonty. 

Minimal  Conversiona 

Wisconsin: 

Shell  Lake,  City  of,  Washburn  County.. 
Tony,  Village  of.  Rusk  County 

May  11,  1973,  Emerg.;  Sept  2,  1988,  Reg.;  Sept  2,  1988,  Susp 

May  1,  1975,  Emerg.;  Sept  2,  1988,  Reg.;  Sept  2.  1988,  Susp 

June  23,  1975,  Emerg.;  Sept  2,  1988,  Reg.;  Sept  2,  1988.  Susp 

May  8.  1975,  Emerg.;  Sept  2,  1988,  Reg.;  Sept  2,  1988  Susp. .. . 

May  14,  1975,  Emerg.;  Sept.  2,  1988,  Reg.;  Sept  2,  1988,  Susp 

July  2,  1975,  Emerg.;  Sept  16,  1988.  Reg.;  Sept  16. 1988.  Susp 

June  15,  1983,  Emerg.;  Sept  16,  1988,  Reg.;  SepL  16,  1988.  Susp 

July  3.  1975,  Emerg.;  Sept  16,  1988,  Reg.;  Sept  16,  1988,  Susp- 

Apr.  1. 1976.  Emerg.;  Sept  16,  1988,  Reg.;  Sept  16,  1988,  Susp 

Apr.  8.  1983,  Emerg.;  SepL  16, 1988.  Reg.;  Sept  16, 1988,  Susp  ..„.. 

Mar.  31,  1975,  Emerg.;  Sept  16,  1988,  Reg.;  Sept.  16,  1988,  Susp _.. 

Mar.  26,  1976,  Emerg.;  Sept  16,  1988,  Reg.;  Sept  16,  1988,  Susp -. 

Nov.  8,  1974,  Emerg.;  Sept  16,  1988,  Reg.;  Sept  16,  1988,  Susp 

July  22,  1975,  Emerg.;  Sept  16,  1988,  Reg.;  Sept.  16,  1988,  Susp _._. 

I*3v.  4,  1974,  Emerg.;  Sept  16  1988  Reg '  Sept  16  1988  Susp 

Region  III— Regular  Program 

Virginia:  Buchanan  County  Unirxxxporat- 
ed  Areas. 

Region  IV 

Kentucky: 

Augusta,  City  of.  Bracken  County 

Smithland,  City  of,  Livingston  County... 

Region  V 

MKhigan: 

Coton,    Township    of,    St.    Joseph 
County. 
'           Coton,  Village  of,  St.  Joseph  County.... 
Minnesota:  Steams  County,  Unincorporat- 
ed Areas. 
Ohk):    Zanesville,    City    of,    Muskingum 
County. 

Region  VI 

Arttansas:  White  Hall.  City  of,  Jefferson 
County. 

Region  VIII 

North  Dakota:  Valley  City,  City  of.  Barnes 
County. 

Region  IX 

Arizona:  Mohave  Coonty,  Unincorporated 
Areas. 

California:  Redland,  City  of,  San  Bernar- 
dino County. 

Hawaii:    Hawaii   County,    Unincorporated 
A,-ea8. 

Feb.  26,  1975,  Emerg.;  Sept.  16,  1988,  Reg.;  Sept  16,  1988.  Susp 

Nov  3  1975  Emera '  Sect  16  1988  Rea    Sect  16  1988  Susp 

Mar.  9,  1977,  Emerg.;  Sept.  16  1988,  Reg.;  Sept  16,  1988.  Susp 

Mar.  9,  1977,  Emerg;  Sept  16,  1988  Reg;  Sept  16  1988,  Susp 

Mar.  23,  1973,  Emerg.;  Sept  16,  1988,  Reg.;  Sept  16,  1988,  Susp 

Apr.  15,  1975,  Emerg    Sept  16  1988  Reg- Sept  16  1988,  Susp 

Aug.  11,  1975,  Emerg.;  Sept.  16,  1988,  Reg.  Sept  16,  1988.  Susp 

Apr.  11,  1974,  Emerg.;  Sept  16,  1988,  Reg.;  Sept.  16,  1988,  Susp 

May  6,  1974.  Emerg.;  Sept.  16,  1988,  Reg.  Sept  16,  1988  Susp 

Apr.  12,  1974,  Emerg.;  Sept.  16,  1988,  Reg.;  Sept.  16,  1988,  Susp „ 

June  5,  1970,  Emerg  ■  Sept  16  1988  Reg    Sept  16.1988  Susp 

Code  for  reading  third  colum:  Emerg.— 

1 
1 

-Emergency;  ( 

=leg.— Regular;  Susp.— Suspenston. 

^ 


33136         Federal  Regiater  /  Vol.  53,  ^to.  168  /  Toesday.  August  30.  1988  /  Rules  and  RegulatioM 


HwoM  T.  Duryee. 

Administrator,  Federal  Insurance 
Administration. 

|FR  Do&  ai-19822  Piled  S-ZQ-SS;  8:45  am) 
I COK  •na-ts-H 


44CFRP«rt64 
[Oodrat  Mb.  FEMA  6804] 

List  of  Communities  Eligible  for  ttie 
Sale  of  Hood  insurance 

agency:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 


summary:  This  role  liats  commuaities 
participating  in  the  National  Flood 
Insurance  ftogram  (NFIP).  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  flood^ain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  <rf  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 
AOORESS:  Flood  insurance  pohcies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  457,  Lanham. 

964.6    LIstofeUgiMteoaiinunitiM. 


Maryland  20706.  Phone:  (800)  63&-741& 

FOR  FURTHER  MFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator.  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza,  500  C 
Street.  Southwest,  room  416, 
Washington,  DC  20«72. 

SUPPlfMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purehass  flood  insurance  at  rates  made 
reasooaUc  tbros^  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  constniGtion  from  future  flooding. 
Since  the  conununities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map,  if  one 
has  been  pnbtished,  is  indicated  m  the 
fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 


in  the  special  flood  hazard  area  shown 
on  the  nap. 

The  Director  finds  that  the  delayed 
effective  dates  woaM  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  ptrblic  procedure  under  5 
U.S.C.  S53(b]  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance  and  floodplains. 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  197a  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  entiy  reads  as  follows: 


State  and  locabon 


Arizona;  Colorado  CSly.  T(ym\  of,  Mohave  County  ■ . 
Misaouri:  KeytesviHe.  City  of,  Chariton  County.  Eff. 

RRM:  7-4-fl8. 
lowa: 

Guthrie  Center,  City  of,  Guthrie  County 

Kiroo,  City  of,  Crawford  County. 


Marquette,  City  of,  Qeyton  County.. 


What  Cheer,  City  of,  Keolujk  County ... 
Louisa  County,  Unincorporated  Areas . 
Texas: 

Crystal  Oly,  City  of,  Zavala  County 

Frankston,  City  of,  Anderson  County... 
Iowa: 

Hiawatha,  City  of,  Unn  County.. 

Hinton,  City  of.  PlynxHJth  County 


Lawton.  CHy  of,  Woodbury  Courrty 

Manning.  City  of,  Carroll  County 

NewYortc 

Esperance,  Village  of,  Schoharie  County _... 

Plandome,  Village  of,  Nassau  County* ..._. 

Mechanicville,  City  of,  Saratoga  County* _. 

SmHJiville,  Town  of,  Chenango  County* 


Tagfikanic,  Town  of,  Columljia  County* 

Van  Etten,  Village  of,  Chemung  County  «  *. 


Convnunily 
No. 


040059 
290723 


190135 
190096 

195182 

190179 
190193 

480688 

480003 

190441 
190224 

190292 
190046 

36152 

360484 

360721 
361040 

361324 
361056 


Effeciwe  dates  of  authorization/cancellation  of  sale  at  Sood  irwurance  In 
community 


July  1,  1988,  Emerg 

July  4,  1968,  Emerge  July  4.  1968.  Susp.. 


July  8,  1975,  Emerg.;  June  1.  1987.  Reg.;  June  1,  1987,  Susp.;  July  5, 1968,  Rein.. 
Nw.  23.  1976,  Emerg.;  Aug.  1,  1986,  Reg.;  June  3,  1988,  Susp.;  July  5,  1988, 
Rem. 

Apr.  16,  1971,  Emerg.;  Jan.  19.  1982,  Reg.;  June  3.  1988,  Susp.;  July  5.  1988 

Rein. 
Jan  2S.  1976,  Energ.;  Aug.  1,  1987,  Reg.;  Aug.  1,  1987,  SlMp.;  July  5,  ISSS,  Rein.. 
Oct  16,  1974,  Emerg.;  June  1,  1987,  Reg.;  June  3,  1988,  Susp.;  July  6,  1968,  Rein. 

Nov.  29,  1974,  Emerg.;  Sept  1,  1987.  Reg.;  Sept  1,  1987,  Susp.;  July  1,  1988, 

Rein. 
Feb.  1,  1977,  Emerg.;  June  1,  1968,  Reg.;  June  1.  1988,  Susp.;  July  1,  1988,  Rein.. 

Aug.  3.  1976,  Emerg.;  Feb.  3,  1982,  Reg.;  June  3,  1968,  Susp.;  July  1,  1988,  Rein... 
Aug.  27,  1976,  Emerg.;  Sept  27,  1982,  Reg.;  June  3,  1988.  Susp.;  July  1,  ISSS, 

Reia 
Aug.  8,  1975,  Emerg.;  Sept.  1,  1986,  Reg.;  June  3,  1988,  Susp.;  JuV  1,  1988,  Rein  . 
Nov.  8,  1974.  Emerg;  Sept.  1,  1986,  Reg.;  June  3,  1988,  Susp.;  July  1,  1988,  Rein. 

July  27.  1976,  Emerge  Sept  16^  1982,  Reg.;  May  17,  19SB,  Si«|l;  July  7.  1988. 

Rein. 

June  18,  1975,  Emerg;  May  25,  1978,  Reg.;  June  15,  1966.  Su^x;  July  7,  1988, 

Rein. 
July  1,  1975.  Enaerg.;  Jan.  5,  1964.  Reg.;  June  15.  1988,  Swap.;  July  7.  1988.  Rein.. 
Apr.  17,  1980,  Emerg.;  Nov.  4,  1983,  Reg.;  June  15,  1988,  Susp.;  July  7,  1988 

Rein. 
Aug.  5.  1975.  Emerg.;  Jan.  3,  1986.  Reg.;  June  15,  1968,  Suapi;  July  7. 1968.  Rein. 
July  11.  1975,  Emerg.;  June  15,  1988,  Susp.;  July  7,  1988,  Rein 


Current 
eftectve 
map  date 


6-1-87 
8-1-86 

1-19-72 

8-1-87 
6-1-87 

9-1-87 

6-1-88 

2-3-82 
9-27-82 

9-1-86 
9-1-86 

»-ie-82 

NSFHAs 

1-5-S4 
11-4-63 

1-3-86 
7-1-88 
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Stat*  and  locaiion 


Community 
No. 


Effective  datM 


at  authorization/cancellation  of  sale  o(  Hood  insurance  in 
community 


Cufrent 
effective 
map  date 


Syracuae,  City  of,  Onodaga  County „ 

Pennsylvania:  Greemiiood,  Township  of,  Juniata 

CourMy. 
New  Yortc  Shoratwn,  VHiage  of,  SuffotK  County 


Colorado:  Jeffereon  County,  Unincorporated  Areas .. 
Arizona:  Cave  Creek,  Town  of,  Maricnpa  County  >  ... 
Alabama:  Chambers  County,  Unincorporated  Areas . 
Pennsylvania:  Snake  Spring,  Townstiip  of.  Bedford 

County, 
lowc 

Vail,  City  ol,  Crawford  County 


Aredale,  City  of,  Butler  County... 
Sibley,  City  of,  Osceola  County.. 


New  York:  Rushford,  Town  of,  AHegany  County.. 
Iowa:  Brayton,  City  of,  Audubon  County 


Fkxida-  Destin,  City  of,  Okakx>sa  County 

Itorth  CaroKna 

OW  Fort,  Town  of,  McDowell  County  ♦ 

Dallas  County,  Unincorporated  Areas 

Michigan:  Mortey.  Village  of,  Mecosta  County.. 


North    Carolina:    WhitevUle,    City    of,    Columbus 

County*. 
South  Carolirta:  Lancaster  County,  Unincorporated 

Areas. 

Iowa:  Hamburg,  City  of,  Fremont  County 

Nebraska:  Ortean,  Village  of,  Hartand  County 


Ftorida:  Blountstown,  City  of,  Calhoun  County . 


Kentucky:  Johrtson  County,  Unirxxxporated  Areas ... 

Pennsylvania:  Betfiel,  Township  of,  Armstrong 
County. 

Texas:  Quintana,  Village  of,  Brazoria  County 

Illinois:  Hinckley.  ViHage  of,  Dekalb  County 

Maine:  Berwick,  Town  of.  York  County 

New  Hampshire:  Kingston,  Town  of,  Rockingham 
County. 

ftorth  Carofina:  Rockingham  County,  Unincorporat- 
ed Areas*. 

Pennsylvania:  Point  Marion,  Borough  of,  Fayette 
County. 

Montana-  Flatftead  County,  Unirxxirporated  Areas... 


New  Mexk»:  Tatum.  Towm  of,  Lea  County 

New   York:    Buchanan,    Village   of,    Westchester 
County. 


360595 
421741 

361506 

080087 

040127-New 
010026 
421349 


190101 

190035 
19021S 

380033 

190920 

125158 

370149 
050061 
260585 

370071 

450120 

190133 
310394 

120060 

210339 
421300 

481301 
170184 
230144 
330217 

370350 

421617 

300023 

350032 
361534 


Aug.  2,  1974,  Emerg.;  May  3,  1962.  Reg.;  June  15,  1988,  Susp.:  July  7,  1966.  Rein. 
Ji^  28.  1975.  Emerg.;  Dec.  3. 1987,  Reg.;  Dec.  3,  1987.  Suip^  July  7, 1988,  Rein. 

May  30,  1975,  Emerg.;  May  25,  1978,  Reg.;  June  15.  1968.  Susp.;  July  8,  1988. 

Rein. 
July  S,  1973,  Emerg.;  Aug.  5.  1986.  Reg.;  Aug.  5. 1966.  Susp.;  July  6.  1968,  Rein ... 

June  9,  1988,  Emerg.;  June  9,  1988,  Reg „ 

July  29.  1975.  Emerg.;  July  4. 1968.  Reg.;  July  4.  1968,  Susp.;  July  6.  1966.  Rein... 
Feb.  28,  1977.  Emerg.;  July  4,  1988,  Reg.;  July  4.  1968.  Susp.;  July  6.  1968,  Rein 


5-3-82 
12-3-87 

NSFHAs 

8-5-86 
6-5-86 


June  30.  1975,  Emerg.;  Aug.  19.  1986,  Reg.;  June  3,  1968.  Susp.;  July  11,  1968, 

Rein. 

Nov.  3,  1975.  Emerg.;  Aug.  1986,  Reg.;  June  3.  1988,  Susp.;  July  12.  1988,  Rein 

July  23.  1975.  Emerg.;  Sept.  27.  1985.  Reg.;  June  3.  1988.  Susp.;  July  12.  1988, 

Rein. 
June  9,  1975.  Emerg.;  Dec.  23.  1983.  Reg.;  June  15,  1988,  Susp.;  July  15.  1968, 

Rein. 
June  9.  1975.  Eme^g.;  Aug.  19,  1985,  Reg.;  June  3,  1968.  Susp;  June  27,  1988, 

Rein. 
July  6,  1988.  Emerg.;  July  6,  1988.  Reg 


July  12.  1988,  Emerg „ 

July  12,  1988.  Emerg 

Oct.  12.  1976.  Emerg.;  July  16,  1987,  Reg.;  July  16,  1967,  Susp.;  July  15,  1968. 

Rein. 
Sept  3.  1974.  Mar.  4,  1988,  Susp.;  June  24.  1988,  Rein 


7-4-88 

8-19-86 

8-19-86 
9-27-85 

12-23-83 

8-19-85 

1-15-88 


July  3,  1975,  Emerg.;  Jan.  6,  1983,  Reg.;  Jan  6,  1983,  Susp.;  July  20,  1966,  Rein.. 

Aug.  11,  1975,  Emerg.;  June  3.  1988,  Susp.;  July  20,  1968.  Re<n 

Mar.  20,  1984.  Emerg.;  May  1,  1968,  Reg.;  May  1,  1966.  Susp.;  July  20,  1988. 

Rein.  > 

Mar.  17,  1975,  Emerg.;  May  1,  1980,  Reg.;  June  18,  1987,  Susp.;  July  20.  1988, 

Rehi. 
Oct  30.  1976.  Emerg.;  May  4,  1988,  Reg.;  May  4.  1968,  Susp.;  July  16,  1988,  Rem 
Aug.  8.  1975.  Emerg.;  June  3.  1988,  Reg.;  June  3,  1988.  Susp.;  July  25.  1988, 

Rein. 
May  8, 1971,  Emerg.;  May  8,  1971.  Reg.;  May  4,  1988,  Susp.;  July  26.  1968.  Retn.. 

July  26.  1968.  Emerg 

July  26,  1968,  Emerg - 

July  26,  1988,  Emerg _ 


Nov.  6,  1987.  Emerg 

July  3.  1974,  Emerg.,  July  4.  1968,  Reg.;  July  4. 1988.  Susp.;  July  26.  1968.  Rein. 


Oa  31.  1975.  Emerg.,  Sept.  5,  1984,  Reg.;  July  15,  1988.  Susp.;  July  27,  1988. 

Rein. 
Oct  16.  1980.  Emerg.;  July  1,  1988,  Reg.;  July  1.  1988.  Susp.;  July  27.  1988,  Rein... 
June  28.  1977,  Emerg.;  July  27,  1979,  Reg.;  May  17,  1988,  Susp.;  July  25,  1968, 

Rein. 


6-17-77 
7-16-87 

6-16-76 

1-6-83 

8-11-75 
5-1-88 

6-18-88 

5-4-88 
6-8-75 

6-5-85 

3-1-74 
8-9-74 


6-16-78 
7-4-88 


7-1-88 
7-27-79 


'  The  Town  of  Cok>rado  City,  Arizona  will  be  converted  to  the  Regular  Program  on  August  4,  1988. 

*  Reinstated  Into  ttie  Regular  Program. 

'  The  Town  of  Cave  Creek.  Arizona  is  a  regular  program  entry.  The  Town  will  use  the  County's  FIRM  dated  April  15,  1968,  for  fkxxlplain  management  and  flood 
insurance  purposes. 

*The  Town  of  OW  Fort   North  Carolina  converted  to  the  Regular  fVogram  effective  on  July   15,    1968.  The  effective  FIRM  date  is  July   15,   1988. 

*  This  community  was  erroneously  omitted  from  ttie  Novemt>er  1 967  Federal  Register.  Rockingham  County  is  an  emergency  program  entry. 
'Minimal  converskxis. 

Code  for  reading  third  column:  Emerg.— Emergency,  Reg.— Regular,  Susp.— SuspensKKi.  Rein.— Reinstatement 


State  and  kxatkKi 


Community 
No. 


Effective  dates  of  auttionzation/cartcellatnn  of  sale  of  Hood  insurance  In 
community 


Current 
effectwe 
mao  date 


Region  II — Minimal  Conversion* 
New  York: 

Markxi.  Town  of.  Wayne  County 

Van  Etten,  Village  of,  Chemung  County 

West  Union,  Town  of,  Steuben  County 

Region  IV 

Tennessee:  McNairy  County,  Unlnccrporated  Areas. 

Region  V 
Mirwiesota:  Rock  County,  Unirxxxporated  Areas 

Region  VI 

New  MexKo:  Bayard,  Village  of.  Grant  County 


361446 
361056 
361437 


470127 
270642 
350019 


July  1,  1968,  Suspenskxi  Withdrawn. 

do 

...».do 


...do- 
...do.. 
...do. 


7-1-88 
7-1-88 
7-1-88 

7-1-88 

7-1-88 

7-1-88 
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State  and  location 


RagkNiVtl 

Kansas:  Delphos,  Caty  of,  Ottawa  County 

Netjraska  Dawson  County,  Unincorporated  Areas... 

Region  >— Ragular  Conversiona 

Massachusetts:    Bedford,    Town    of,    Middlesex 

County. 
VemxKit  Pittsford.  To»»n  of,  Rutland  County 

Region  II 

Mew  Jersey:  Bound  Brook,  Borougfi  of,  Somerset 
County. 

Ragionlll 

Pennsytvania: 

HamittontMn,  Township  of,  Adams  County 

Highland,  Township  of,  Adams  County 

Menallen,  Towrtship  of,  Adams  County 

West  Virginia:  Harrison  County,  Unincorporated 
Areas. 

Region  IV 

Alabama:  Lanett,  City  of.  Chamt)ers  County 

Region  V 
Ohio:  Jewett  Village  of,  Harrison  County 

Region  VII 

Missouri: 

Andrew  County,  Unirxxxporated  Areas 

Clinton,  City  of,  Henry  County 

Region  VIII 

North  Dakota:  Bowman,  City  of.  Bowman  County 

South  Dakota:  Fort  Pierre,  City  of,  Stanley  County 

Region  IX 

Califomia;  San  Joaquin  County,  Unincorporated 
Areas. 

Region  I— Regular  Converelons 

Maine:  Anson,  Town  of,  Somerset  County 

Massachusetts: 

Holbrook,  Town  of,  Norfolk  County 

Huntington,  Town  of,  Hampshire  County 


Community 
No. 


Region  III 

Pennsytvania: 

Bethel,  Township  of,  Berks  County 

Penn,  Township  of,  Berks  County 

Salem,  Township  of,  Wayne  County 

Tunkhannock,  Township  of,  Wyoming  County.. 
Virginia:  Front  Royal,  Town  of,  Warren  County 

Region  IV 

Georgia 

Cherokee  County,  Unincorporated  Areas 

Canton,  City  of,  Cherokee  County 

Holly  Springs,  City  of,  Cherokee  County 

Woodstock,  City  of,  Cherokee  County 

Region  V 

Wisconsin: 

Almena,  Village  of,  Banon  County 

Hawkins,  VHIage  of.  Rusk  County 


Region  VI 

New  Mexico:  Aztec.  City  of,  San  Juan  County 

Region  VIII 
Colorado:  Boulder  County,  Unincorporated  Areas. 
Montana;  Bozeman,  City  of,  Gallatin  County 


Region  IX 

Califomia: 

Coronado,  City  of,  San  Diego  Couniy 

Endnitas,  City  of.  San  Diego  County 

San  Marcos,  City  of,  San  Diego  County 

Santa  Maria,  City  of,  Santa  Barbara  County . 
Nevada:  Lander  County,  Unincorporated  Areas... 

Region  IV 

Fkxida  Arcadia.  City  of,  Desoto  County 


200487 
3W05e 

255209 
500098 

340430 


421252 
421253 
421256 
540053 


010029 
390259 


290004 
290155 

330012 
465419 

060299 


230123 

255212 
250165 


421052 
421091 
422172 
422206 
510167 


130424 
130039 
130425 
130264 


550009 
550373 


350065 


080023 
300028 


060287 
060726 
060296 
060336 
320013 

120072 


Effective  dates  of  authorization/canoeilation  of  sale  of  flood  insurance  in 
community 


..do.. 
..do.. 


July  4,  1988,  Suspension  Withdrawn. 
do 


..do.. 


..do.. 
..do.. 
..do.. 
..do.. 


..do.. 
..do.. 


..do.. 
..do.. 


..do.. 
..do.. 

..do.. 


July  15,  1988,  Suspension  Withdrawn.. 


..do.. 
..do.. 


..do.. 
..do.. 
..do.. 
..do.. 
..do.. 


..do.. 
..do.. 
..do.. 
..do.. 


..do.. 
..do.. 


..do.. 


..do.. 
..do.. 


..do.. 
..do.. 
..do.. 
..do.. 
..do.. 


July  16,  1988,  Suspension  Withdrawn.. 


Code  for  reading  third  cokjmn:  Emerg.— Emergency,  Reg.— Regular.  Suap.— Suspenswn,  Rein.— Reinstatement. 


Current 
effective 
map  date 


7-1-88 
7-1-88 

7-4-88 
7-4-88 

7-4-88 


7-4-88 
7-4-88 
7-4-88 
7-4-88 


7-4-88 
7-4-88 


7-4-88 
7-4-88 

7-4-88 
10-15-80 

7-4-88 


7-15-88 

7-15-88 
7-15-88 


7-16-88 
7-15-88 
7-15-88 
7-15-88 
7-15-88 


7-15-88 
7-15-88 
7-15-88 
7-15-88 


7-15-88 
7-15-88 


7-15-88 


7-15-88 
7-15-88 


7-15-88 
7-15-88 
7-15-88 
7-15-88 
7-15-88 


6-3-88 
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Harold  T.  Duryee, 

Administrator,  Federal  Insurance 

Administration. 

[FR  Doc.  88-19623  Filed  ft-29-a8;  8:45  am] 

BILUNQ  CODE  S/lt-II-ll 


FEDERAL  MARITIME  COMMISSION 

46  CFR  ParU  550  and  580 
[Docket  No.  85-19] 

Tariff  Publication  of  Free  Time  and 
Detention  Charges  Applicable  to 
Carrier  Equipment  Interchanged  With 
Shippers  or  Their  Agents 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule;  stay  of  effective  date. 

summary:  Because  of  numerous 
inquiries  from  carriers  and  conferences 
concerning  various  aspects  of  the 
Equipment  Interchange  Agreement  (EIA) 
filing  requirements,  the  Federal 
Maritime  Conunission  has  determined  to 
provide  an  indefmite  stay  of  the 
effective  date  of  the  Final  Rule  in 
Docket  No.  85-19. 
date:  August  30, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Polking,  Secretary,  Federal 
Maritime  Conunission,  1100  L  Street, 
NW.,  Washington,  DC  20573,  Telephone: 
(202)  523-5725. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  published  the  Final  Rule  in 
this  proceeding  in  the  Federal  Register 
on  February  26, 1988  (53  FR  5770)  with 
an  effective  date  of  March  28, 1988.  On 
March  9, 1988,  a  petition  was  Bled  by 
several  conferences  requesting  a  90-day 
stay  of  the  effective  date.  The  purpose  of 
the  request  was  to  allow  carriers  and 
conferences  sufficient  time  to  comply 
with  the  new  rule.  On  March  21, 1988, 
(53  FR  9629,  March  24, 1988)  the 
Commission  granted  that  request, 
extending  the  effective  date  of  the  Final 
Rule  to  )une  26, 198& 

On  June  17, 1988,  (53  FR  23632,  June 
23, 1968)  because  of  the  continuing 
compliance  difficulties  faced  by  the 
industry,  the  Commission  granted  a 
further  90-day  extension  of  the  Rule's 
elective  date  until  September  30, 1988. 
With  a  number  of  issues  yet  to  be 
resolved  regarding  compliance  with  the 
various  aspects  of  the  Equipment 
Interchange  Agreements  filing 
requirements,  the  Commission  had 
determined  to  grant  an  indefmite  stay  of 
the  effective  date  of  Docket  No.  85-19. 
This  stay  will  provide  the  Commission 
with  an  opportunity  to  address  these 
issues  either  formally  or  informally  and 
develop  guidelines  to  assure  compliance 
with  the  rule  in  a  manner  which  both 


satisfles  its  intent  and  is  not  overly 
burdensome  on  the  industry  or  the 
Commission. 

By  the  Commission, 
loseph  C.  Polking, 

Secretary. 

[FR  Doc.  8&-19694  Filed  8-29-88;  8:45  am] 

BILLING  CODE  (730-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

r  MM  Docket  No.  87-602;  RM-6091  ] 

Radio  Broadcasting  Services; 
Roseburg,  OR 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Michael  R.  Wyatt,  substitutes 
Channel  276C2  for  Channel  276A  at 
Roseburg,  Oregon,  and  modifies  his 
license  for  Station  KRSB-FM  to  specify 
the  higher  powered  chaimel.  Channel 
276C2  can  be  allotted  to  Roseburg  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
24.5  kilometers  (15.2  miles)  west  to 
accommodate  petitioner's  desired 
transmitter  site.  The  coordinates  for  this 
allotment  are  North  Latitude  43-14-43 
and  West  Longitude  123-38-15.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECnvE  date:  September  26, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
simimary  of  the  Conmiission's  Report 
and  Order.  MM  Docket  No.  87-602, 
adopted  ]uly  14, 1988,  and  released 
August  12, 1988.  The  full  text  of  this 
Conunission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  piutihased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Sti-eet,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authoritj-:  47  U.S.C.  154,  303. 


S  73.202    (Amended] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  for  Roseburg.  Oregon,  is 
revised  by  removing  Charmel  276A  and 
adding  Channel  276C2. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-19611  Filed  8-29-88;  8:45  am] 

B4LLING  CODE  •712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-481;  RM-6000] 

Radio  Broadcasting  Services;  Eikton, 
VA 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  253B1  for  Channel  252A  at 
Elkton,  Virginia  and  modifies  the 
construction  permit  BPH-840607IA  to 
specify  operation  on  the  higher  class 
channel,  at  the  request  of  Stonewall 
Broadcasting  Company.  The  upgraded 
facility  could  provide  Elkton  with  its 
first  wide  coverage  area  FM  service.  A 
site  restriction  of  10.3  kilometers  (6.4 
miles)  west  of  the  city  is  required,  at 
coordinates  38-22-42  and  78-44-07. 
With  this  action,  this  proceeding  is 
terminated. 

effective  date:  September  22, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-481. 
adopted  June  30, 1988,  and  released 
August  10, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Sti^et,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Sh-eet,  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 
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§73.202    [AmendMl] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended,  under  Virignia, 
by  removing  Channel  252A  and  adding 
Channel  253B1  at  Elkton. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-19609  Filed  8-29-88;  8:45  ami 

BILUNG  CODE  (TIZ-OI-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  675 
(Docket  No.  71147-8002] 

Groundfish  of  ttie  Bering  Sea  and 
Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

action:  Notice  of  inseason  adjustment. 

summary:  NOAA  announces  the 
apportionment  of  amounts  of  Atka 
mackerel  from  reserve  to  domestic 
fishermen,  catching  and  processing  fish 
or  delivering  fish  to  domestic  processors 
(DAP)  under  provisions  of  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP).  This  action 
promotes  optimum  use  of  these 
groundfish  by  allowing  domestic 
fisheries  to  proceed  without 
interruption. 

dates:  August  25. 1988.  Comments  will 
be  accepted  through  September  9, 1988. 


ADDRESS:  Comments  should  be  mailed 
to  James  W.  Brooks.  Acting  Director, 
Alaska  Region.  National  Marine 
Fisheries  Service.  P.O.  Box  1668.  Juneau. 
AK.  99802,  or  be  delivered  to  Room  453, 
Federal  Building.  709  West  Ninth  Street, 
Juneau,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Peacock,  Fishery  Management 
Specialist,  NMFS,  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  The 
FMP,  which  governs  the  groundfish 
fishery  in  the  exclusive  economic  zone 
of  the  Bering  Sea  and  Aleutian  Islands 
Area  (BSA)  under  the  Magnuson  Fishery 
Conservation  and  Management  Act.  is 
implemented  by  rules  appearing  at  50 
CFR  611.93  and  Part  675. 

In  1988. 15  percent  of  Total  Allowable 
Catch  (TAC)  for  BSA  g^roundfish  was 
placed  in  the  non-specific  reserve,  the 
initial  specifications  for  DAP  were 
determined,  and  the  remaining  amounts 
were  provided  to  domestic  fishermen 
delivering  fish  to  foreign  processors 
(jyP)  (53  FR  894.  January  14. 1988).  No 
initial  specification  was  provided  for 
total  allowable  level  of  foreign  fishing 
(TALFF)  because  domestic  annual 
harvest  (DAH)  requirements  exceeded 
TAC. 

The  following  inseason  actions  have 
apportioned  amounts  from  the  reserve  to 
DAP  and/or  JVP.  or  amounts  from  DAP 
to  JVP:  April  14  (53  FR  12772;  April  19. 
1988).  May  5  (53  FR  16552.  May  10. 1988). 
May  20  (53  FR  19303.  May  25. 19988). 
June  17  (53  FR  23402.  June  22, 1988),  July 
11  (53  FR  26599,  July  14, 1988).  and  July 
22  (53  FR  28229.  July  27. 1988). 

The  Regional  Director  has  determined 
from  DAP  catch-to-date  and  the  DAP 
survey  during  May  1988.  that  DAP  could 


harvest  an  additional  1.700  mt  of  Atka 
mackerel;  therefore.  1.700  mt  of  Atka 
mackerel  is  transferred  from  the  reserve 
to  DAP  (see  Table  1). 

This  apportionment  does  not  result  in 
overfishing  of  Atka  mackerel  stocks 
because  the  sum  of  the  adjusted  DAP 
amount  and  initial  JVP  amount  for  Atka 
mackerel  (53  FR  894.  January  14. 1988)  is 
less  than  the  allowable  biological  catch 
for  this  species  (see  Table  1). 

Classification 

This  action  is  taken  under  the 
authority  of  50  CFR  675.20(b)  and 
complies  with  Executive  Order  12291. 

Because  immediate  effectiveness  of 
this  notice  will  allow  DAP  fishermen  to 
continue  fishing  for  Atka  mackerel,  the 
Assistant  Administrator  for  Fisheries 
finds  for  good  cause  that  it  is 
impractical  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
comment.  Interested  persons  are  invited 
to  submit  comments  in  writing  to  the 
address  above  for  15  days  after  the 
effective  date  of  this  notice,  in 
accordance  with  S  675.20(b)(2)(i).  The 
Secretary  will  consider  all  timely 
comments  in  deciding  to  modify  an 
apportionment  that  has  previously  been 
made  and  will  pubhsh  responses  to 
those  comments  in  the  Federal  Register 
as  soon  as  practicable  according  to 
§  675.20(b)(2)(i).  The  Regional  Director 
will  make  available  to  the  pubHc  during 
business  hours  the  aggregate  data  upon 
which  this  apportionment  is  based 
according  to  S  675.20(b)(2)(ii).  See 
ADDRESSES. 

List  of  Subjects  in  50  CFR  Fart  675 

Fish.  Fisheries.  Reporting  and 
recordkeeping  requirements. 


Table  1— Bering  Sea/ Aleutians  Reapportionments  of  Initial  TAC 

[All  values  are  in  metric  tons] 


C«jfTent 

This  action 

Revised 

Atka  Mackerel 

DAH 

17.850 

80 

17.770 

796.320 

1.176.284 

27,396 

+  1,700 
+  1,700 

+  0 
+  1,700 

+0 
-1,700 

19,550 

1.780 

17.770 

798,020 

1,176.284 

25,696 

TAC  =  21, 000;  ABC  =  21, 000 

DAP „„ „ 

JVP 

Total  (TAC  =  2,000,000) 

DAP 

JVP 

Reserve 

UMI 


Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  25, 1988. 
Ann  D.  Terbush, 

Acting  Director  of  Office  Fisheries 
Conservation  and  Management  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-19709  Filed  8-25-88;  4:40  pm) 
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Proposed  Rules 
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Vol.  53.  No.  168 
Tuesday.  August  30.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the 
proposed  issuance  of  mies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mle 
maldng  prior  to  the  adoption  of  the  final 
rules. 

SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  120 

Business  Loans,  Fees 

agency:  Small  Business  Administration. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
change  the  existing  regulation  on  what 
fees  a  participating  lender  and  others 
may  charge  an  applicant  borrower  for 
services.  Major  changes:  a  lender  would 
be  permitted  to  charge  the  borrower 
reasonable  packaging  fees;  the  Agency 
would  not  automatically  review  and 
evaluate  fees  for  reasonableness;  where 
the  Agency  determines  that  fees  are 
exessive,  the  lender  must  make  a  refund 
or  face  a  suspension  or  revocation 
action. 

date:  Comments  must  be  submitted  on 
or  before  October  31, 1988. 
ADDRESS:  Comments  may  be  mailed  to: 
Charles  R.  Hertzberg,  Deputy  Associate 
Administrator  for  Financial  Assistance, 
1441  L  Street,  NW.,  Room  804-D, 
Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Hertzberg,  (202]  653-6574. 
SUPPLEMENTARY  INFORMATION:  The 

present  rules  require  the  Small  Business 
Administration  (SBA)  to  review  the  fees 
which  lenders  charge  borrowers  and 
they  prohibit  fees  that  would  defray  the 
overhead  of  the  lender.  The  Agency  has 
now  decided  to  ease  the  restrictions  on 
the  fees  chargeable  by  a  lender  or  its 
associate. 

These  proposed  rules  place  on  the 
borrower  the  initial  responsibility  for 
evaluating  the  reasonableness  of  the 
fees  it  is  being  charged  a  borrower.  The 
Agency  contemplates  that  as  a  general 
rule  in  the  future  it  will  only  review  fees 
if  a  borrower  so  requests,  although  SBA 
will  continue  to  geneally  monitor  fees 
being  charged  across  the  country,  and 
reserves  the  right  to  review  any  fees  at 
any  time.  A  lender  or  associate  would 
be  permitted  to  charge  a  borrower 
reasonable  fees  for  packaging  or  other 


services.  Reasonable  is  defined  as 
customary  for  financial  institutions  in 
the  geographic  area  where  the  loan  is 
made.  This  will  encourage  a  borrower  to 
shop  around.  When  the  Agency  does 
review  fees  being  charged  a  borrower,  it 
will  use  this  community  standard  of 
reasonableness.  If  the  Agency  finds  that 
the  fees  are  excessive,  the  lender  will  be 
requested  to  refund  the  excessive  fees  to 
the  applicant.  If  the  lender  refuses,  the 
SBA  reserves  the  right,  under  §  120.305 
of  these  regulations  (13  CFR  120.305)  to 
take  steps  to  revoke  or  temporarily 
suspend  the  eligibility  of  the  lender  to 
participate  with  SBA. 

Under  this  proposed  regulation,  a 
lender  or  associate  would  be  allowed  to 
charge  the  applicant  reasonable  fees  for 
services,  including  those  services 
rendered  by  counsel,  accountants, 
financial  analysts,  etc.,  who  are  salaried 
employees  to  defray  overhead  costs.  A 
borrower  would  be  permitted  to  pay  a 
contingent  fee  for  requested  services 
actually  rendered  so  long  as  the  fee  is 
based  on  time  and  hourly  charges. 

These  proposed  changes  from  the 
current  regulations  are  the  Agency's 
way  of  recognizing  the  reaUty  of  the 
commercial  lending  marketplace.  The 
Agency  is  proposing  to  loosen  its 
regulatory  authority  with  respect  to  fees 
payable  by  borrowers,  but  it  is  not 
abidcating  its  authority  to  provide 
general  oversight.  Moreover,  it  will 
certainly  undertake  a  detailed  review  in 
response  to  a  borrower's  complaint  with 
respect  to  fees.  The  Agency  is  making 
no  change  in  its  present  policy  which 
permits  a  borrower  to  be  charged  for 
necessary  out-of-pocket  expenses 
incured  for  filing  or  recordation  to 
perfect  a  security  interest  in  borrower's 
assets,  including  obtaining  title 
insurance.  There  is  also  no  change  in 
policy  in  which  the  Agency  prohibits  a 
lender  from  charging  a  borrower  points 
or  add-on  interest. 

For  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)],  this 
proposed  rule,  if  promulgated  in  final, 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  In  fiscal  year  1987,  SBA 
approved  16,436  guaranteed  loans  for  an 
aggregate  amount  of  $2.65  billion.  In 
fiscal  1986,  the  Agency  approved  16,093 
guaranteed  loans  for  an  aggregate  total 
of  $2.52  billion.  The  Agency  does  not 
collect  or  maintain  statistics  on  the  fees 
participating  lenders  charge  borrowers, 


but  it  may  be  presumed  that  each 
borrower  paid  some  fees  with  respect  to 
each  loan,  some  payable  to  the 
borrower's  own  attorney  or  accountant 
(which  is  not  covered  by  this  regulation] 
and  some  payable  to  professional 
persons  engaged  by  the  lender  at 
borrower's  request.  Based  upon  the 
largest  conceivable  estimate  for  fiscal 
1987,  the  fees  wuuld  not  have  exceeded 
$26  million.  This  proposed  change  does 
not  contemplate  any  reporting  or 
recordkeeping  requirements  to  comply 
with  this  proposed  rule.  There  are  no 
Federal  rules  which  duplicate,  overlap 
or  conflict  with  this  proposed  rule.  The 
only  alternatives  to  this  proposed  rule 
are  to  repeal  any  regulation  on  what 
charges  a  lender  may  impose  on  small 
business  or  to  broaden  the  present 
regulation  so  that  the  Agency  embraces 
greater  regulatory  control  and  oversight 
over  the  various  fees  imposed  on 
borrowers. 

SBA  certifies  that  this  proposed  rule 
does  not  constitute  a  major  rule  for  the 
purpose  of  Executive  Order  12291,  since, 
as  above  stated,  the  change  is  not  likely 
to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

As  stated  above,  this  rule  would  not 
impose  any  additional  reporting  or 
recordkeeping  requirements  pursuant  to 
the  Paperwork  Reduction  Act,  44  U.S.C. 
Ch.  35. 

List  of  Subjects  in  13  CFR  Part  120 

Loan  programs/business.  Small 
business. 

Accordingly,  pursuant  to  the  authority 
contained  in  section  5(b)(6)  of  the  Small 
Business  Act  (15  U.S.C.  634(b)(6)),  SBA 
proposes  to  amend  Part  120,  Chapter  I, 
Title  13,  Code  of  Federal  Regulations,  as 
follows: 

PART  120— BUSINESS  LOAN  POLICY 

1.  The  authority  citation  for  Part  120 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6)  and  636  (a) 
and  (h). 

2.  Section  120.104-2  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§  120.104-2    Service  and  commitment  fees. 

♦         *         *         *         * 

(e)  Fees  for  other  sen  ices.  A  Lender 
or  Associate  may  charge  an  applicant 
reasonable  fees  for  packaging  and/or 
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other  services.  Reasonable  is  defined  as 
customary  for  Financial  Institutions  in 
the  geographic  area  where  the  loan  is 
being  made.  The  Lender  shall  advise  the 
applicant  that  he,  she,  or  it  is  not 
required  to  obtain  or  pay  for  services 
that  are  unwanted.  However,  the 
applicant  must  take  responsibility  for 
the  decision  as  to  whether  fees  are 
reasonable.  As  a  general  role,  SBA  will 
not  review  fees  m  fte  absence  of  a 
complaint  by  the  applicant  although  it 
reserves  the  right  to  do  so.  Where  SBA 
undertakes  a  review  of  fees,  and 
determines  that  fees  charged  are 
excessive.  Lender's  or  Associate's 
failure  to  refund  excessive  fees  to  the 
applicant  may  result  in  an  action  by 
SBA  to  suspend  or  revoke  Lender 
participant  status  in  accordance  with 
§  120.305  of  this  Part.  Contingent  fees 
may  be  charged  to  an  applicant 
provided  they  (1)  are  based  upon 
requested  services  actually  rendered, 
and  (2)  are  based  on  time  and  hourly 
charges.  Expenses  for  necessary  out-of- 
pocket  costs,  sudi  as  filing  or 
recordation  to  perfect  security  interests, 
may  be  passed  on  to  the  applicant.  A 
Lender  shaD  not  require  that  borrower 
pay  points,  and  add-on  interest  shall  not 
be  used. 
•        •        *        •        « 

(Catalog  of  Federal  Domestic  Assistance 
Programs,  No.  56L012,  Small  Business  Loans) 

Date:  Angnst  4, 1968. 
James  Atidiior, 
Administrator. 

[FR  Doc.  88-19647  Ffled  8-29-88;  8.-45  ami 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[DM.9211] 

Pacific  Resources  Inc.;  Proposed 
Conssnt  Agrssment  wWi  Analysis  to 
Aid  PubOc  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohi^ting 
unfair  acts  and  practices  and  rnifeir 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Conunission  approval,  would  require, 
among  other  things,  that  through  March 
1997,  Pacific  Resources  Inc.,  a  Hawaii 
based  corporation,  obtain  FTC  approval 
before  acquiring  any  terminalling, 
refining,  or  gasoline  retail  maiketing 
assets  in  the  state  of  Hawaii.  It  must 
also  obtain  Commission  approval  before 
acquiring  any  terminalling  agreement. 


such  as  a  long  term  lease,  for  more  than 
50  percent  of  a  terminal's  capacity. 
date:  Comments  must  be  received  on  or 
before  October  31, 1988. 
ADDRESS:  Comments  shoidd  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159.  6th  St.  and  Pa.  Av&,  NW.. 
WashingtcHi.  DC  20580. 
FOR  njRTHER  IHMMIATION  OONTACr. 
Ronald  &  Rows.  FTC/S-330e, 
Washington.  DC  20S6a  (202)  326-28ia 
•UPVUMCNTAfiv  wformatkm:  Pursuant 
to  sectifHi  6(f)  of  the  Federal  Thide 
Commission  Act  38  Stat.  721.  IS  U.S.C 
46  and  9  3.25(f)  c^  the  Commission's 
Rules  of  nactice  (16  CFR  3.2S(f)),  notice 
is  hereby  given  that  the  following 
consent  agreement  cmitaining  a  consent 
order  to  cease  and  desist  having  been 
filed  with  the  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  ccHnments  m  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copjring 
at  its  principal  office  in  accordance  with 
S  4.9(b){14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14}). 

List  of  Subjects  in  16  CFR  Part  13 

Gas,  Oil.  Trade  practices. 

In  the  Matter  of  Pacific  Resources,  Inc.  a 
corporation.  Agreement  Containing  Consent 
Order  to  Cease  and  Desist. 

The  agreement  herein,  by  and 
between  Pacific  Resources,  Inc.,  a 
corporation,  hereinafter  referred  to  as 
respondent  by  their  duly  authorized 
officers  and  their  attorneys,  and 
counsel,  for  the  Federal  Trade 
Conunission  ("Commissicm"),  is  entered 
into  in  accordance  with  the 
Conunission's  rules  governing  consent 
Order  procedures.  In  accordance 
therewith  the  parties  hereby  agree: 

1.  Respondent  Pacific  Resources,  In& 
is  a  corporation  organixed,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Hawaii,  with  its 
principal  place  of  business  at  733  Bishop 
Street  Honolulu,  Hawaii  96842. 

2.  Respondent  has  been  served  with  a 
copy  of  the  complaint  issued  by  the 
Federal  Trade  Commission  charging 
respondent  with  entering  into  an 
acquisition  agreement  that  violates 
section  5  of  the  Federal  Trade 
Commission  Act  as  amended,  15  U.S.C 
45,  and  if  consummated,  would  violate 
section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C  18.  Respondent  has 
filed  an  answer  to  the  complaint 
denying  the  charges. 

3.  Respondent  admits  all  jurisdictional 
facts  set  forth  in  the  Commission's 
complaint  in  this  proceeding. 


4.  Respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

'    c.  All  ri^ts  to  seek  )udicial  review  or 
otherwise  challenge  or  contest  the 
validity  of  the  Order  entered  porsoant  to 
this  agreement;  and 

d.  All  rights  under  the  Equal  Access  to 
Justice  Act 

5.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commissian.  If  this 
agreement  is  accepted  by  the 
Commission,  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  agreement  and  so 
notify  respondent  in  which  event  it  «vill 
take  such  action  as  it  may  consider 
appropriate,  or  issue  its  decision,  in 
disposition  of  the  proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  re^umdent  that  the  law 
has  been  violated  as  alleged  in  the  said 
complaint  issued  by  the  Commission. 

7.  This  agreement  contenqtlates  that 
if  accepted  by  the  Commission,  and  if 
such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  3.25  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to 
respondent  (1)  issue  its  decision 
containing  the  following  Order  to  Cease 
and  Desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  Order  to  Cease  and  Desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  stature  for  other 
orders.  The  Order  shall  become  final 
upon  service.  Delivery  by  the  \2S.  Postal 
Service  of  the  decision  containing  the 
agreed-to  Order  to  respondent's  address 
as  stated  in  this  6igreement  shall 
constitute  service.  Respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement 
understanding,  representation  or 
inteipretation  not  contained  in  the 
Order  or  in  the  agreement  may  be  used 
to  vary  or  contradict  the  terms  of  the 
Order. 

8.  Respondent  has  read  the  conqslaint 
and  Order  contemplated  hereby. 
Respondent  understands  that  once  the 
Order  has  been  issued,  respondent  will 


Federal  Register  /  Vol.  53.  No.  168  /  Tuesday,  August  30.  1988  /  Proposed  Rules 33143 


be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  Order. 
Respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
Hnal. 

Older 


As  used  in  this  Order,  the  following 
definitions  shall  apply: 

(a)  "Exchange  agreement"  means  any 
arrangement  or  transaction  or  series  of 
arrangements  or  transactions,  other  than 
a  terminalling  agreement  as  defined  in 
subparagraph  (j)  of  this  paragraph,  in 
which  two  or  more  persons  or  firms 
reciprocally  transfer  to  each  other  or 
their  respective  consignees  or  assignees, 
quantities  of  petroleum  products, 
without  collecting  a  monetary  price, 
except  possibly  some  monetary 
accounting  or  settlement  for  the 
difference  for  differentials  between 
quantity,  transportation,  storage,  or 
handling  of  the  exchanged  products.  An 
exchange  agreement  also  includes  a 
buy-sell  arrangement  or  a  purchase-and- 
sale  transaction  or  any  series  of 
transactions  or  arrangements  in  which 
two  or  more  firms  or  persons,  at  or 
about  the  same  time,  reciprocally  agree 
to  sell  to  and  purchase  from  each  other 
at  some  price  but  pursuant  to  mutual 
understanding,  that  one  party's  sale  to 
the  other  is  dependent  or  contingent 
upon  the  letter's  reciprocal  sale  to  the 
former. 

(b)  "Gasoline  station"  means  a  facility 
at  which  retail  marketing  is  or  has  been 
conducted.  "Gasoline  station"  does  not 
include  a  facility  that  is  closed  and  has 
not  been  used  to  sell  gasoline  to  the 
public  for  a  year  or  more. 

(c)  "Petroleum  products"  means  any 
grade  of  leaded  or  unleaded  gasoline 
and  diesel  fuel  #2. 

(d)  "Refining"  means  converting  crude 
oil  into  various  refined  petroleum 
products  such  as  gasoline,  diesel  fuel 
and  jet  fuel. 

(e)  "Refinery"  means  a  facility  that 
converts  crude  oil  into  various  refined 
petroleum  products  such  as  gasoline, 
diesel  fuel  and  jet  fuel. 

(f)  "Respondent"  means  Pacific 
Resources,  Inc.  ("PRI"),  its  predecessors, 
parent  companies,  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  respondent,  and  all  their 
respective  directors,  officers,  employees, 
agents  and  representatives  and  all  their 
respective  successors  and  assigns. 

(g)  "Retail  marketing"  means  selling 
gasoline  to  the  public. 


(h)  "Terminal"  means  any  petroleum 
product  facility  in  the  State  of  Hawaii, 
not  owned  or  operated  by  respondent  on 
the  date  this  Order  becomes  final,  that 
has  a  total  petroleum  products  storage 
capacity  exceeding  10,000  barrels  (42 
U.S.  gallons  per  barrel]  and  that  has  or 
had  in  the  past  two  (2)  years  equipment 
to  dispense  smaller  quantities  from  the 
storage  tanks  into  tank  trucks. 
'Terminal"  does  not  include  (i)  an  entire 
facility  that  has  been  closed  and  has  not 
been  used  to  store  petroleum  products 
for  at  least  two  (2)  years  prior  to  its 
proposed  acquisition  by  respondent  or 
(ii)  any  part  of  a  facility  that  is  used  and 
has  been  used  for  the  last  two  (2)  years 
exclusively  for  the  storage  of  products 
other  than  petroleum  products. 

(i)  "Terminalling"  means  storing 
petroleum  products  at  a  terminal.  A 
party  is  "engaged  in  terminalling"  if  it 
stores  petroleum  product  at  a  facility 
that  it  owns  or  operates  in  whole  or  in 
part. 

(j)  'Terminalling  agreement"  means 
any  arrangement  whereby  respondent  (i) 
purchases  or  leases  any  part  of  a 
terminal,  (ii)  becomes  the  operator  of 
any  part  of  a  terminal,  or  (iii)  contracts 
for  the  use  of  any  part  of  a  terminal. 

(k)  'Throughput  agreement"  means 
any  arrangement,  other  than  a 
terminalling  agreement  as  defined  in 
subparagraph  (j)  of  this  paragraph,  for 
receipt,  storage  and  dispensing  of 
petroleiun  products  at  a  terminal  owned 
or  operated  by  another  person  or  firm. 

It  is  ordered  that  for  a  period 
commencing  on  the  date  this  Order 
becomes  final  and  continuing  through 
March  31, 1997,  respondent  shall  cease 
and  desist  from  acquiring,  directly  or 
indirectly,  through  subsidiaries  or 
otherwise,  without  prior  approval  of  the 
Federal  Trade  Commission,  any  part  of 
the  stock  or  share  capital  of  any  person 
or  firm  engaged  in  terminalling,  refining, 
or  retail  marketing  in  the  State  of 
Hawaii,  or  any  assets  of,  or  interest  in  a 
refinery,  terminal  or  gasoline  station  in 
the  State  of  Hawaii. 

It  is  further  ordered  that  for  a  period 
commencing  on  the  date  this  Order 
becomes  final  respondent  shall  cease 
and  desist  from  entering  into,  directly  or 
indirectly,  through  subsidiaries  or 
otherwise,  without  the  prior  approval  of 
the  Federal  Trade  Conunission,  any 
terminalling  agreement  in  the  State  of 
Hawaii  that  takes  effect  before  March 
31, 1997. 

Provided,  however,  that  nothing  in 
paragraph  II  of  this  Order  shall  require 
prior  approval  of  the  Federal  Trade 
Commission  for,  or  prohibit  respondent 
from: 


(a)  Acquiring  in  a  transaction  (not 
part  of  a  series  of  transactions  involving 
the  acquistion  for  $375,000  or  more  of  all 
or  part  of  a  terminal)  a  terminal  the 
acquisition  price  of  which  is  not  more 
than  $375,000; 

(b)  Acquiring  any  gasoline  stations 
from  any  party  who  neither  owns  nor 
operates  all  or  part  of  a  terminal  on  the 
island  of  the  State  of  Hawaii  where  such 
gasoline  station  or  stations  are  located 
and  has  neither  owned  nor  operated  a 
terminal  on  that  island  within  two  (2) 
years  of  the  time  of  the  proposed 
acquisition; 

(c)  Acquiring  from  any  one  party  any 
of  the  following:  (i)  Not  more  than  ten 
(10)  gasoline  stations  on  the  Island  of 
Oahu;  (ii)  not  more  than  four  (4)  gasoline 
stations  on  the  Island  of  Maui;  (iii)  not 
more  than  three  (3)  gasoline  stations  on 
the  Island  of  Hawaii;  (iv)  not  more  than 
two  (2)  gasoline  stations  on  the  Island  of 
Kauai;  (v)  not  more  than  one  (1)  gasoline 
station  on  the  Island  of  Molokai; 

(d)  Leasing  or  contracting  for  the  use 
of  the  petroleum  products  capacity  of  a 
terminal,  provided  that  the  lease  or 
contract  does  not  have  the  effect  of 
excluding  others  from  the  use  of  50 
percent  of  the  petroleum  products 
capacity  of  the  terminal; 

(e)  Making  any  lease  or  contract  for 
the  use  of  a  terminal  where  neither  the 
owner  nor  operator  of  that  terminal  has 
owned  within  two  (2)  years  of  the  lease 
or  contract  any  gasoline  stations  located 
on  the  same  island  as  the  terminal;  or 

(f)  Making  any  lease  or  contract  for 
the  use  of  a  terminal  where  the  owner 
and  the  operator  retains  ownership  of  at 
least  the  same  number  of  gasoline 
stations  that  it  owns  on  the  same  island 
as  the  terminal  for  at  least  five  (5)  years 
after  the  lease  or  contract  is 
consummated. 

III. 

One  (1)  year  from  the  date  this  Order 
becomes  final  and  annually  thereafter, 
respondent  shall  file  with  the 
Commission  a  verified  written  report  of 
its  compliance  with  this  Order,  as  well 
as  a  summary  of  the  date,  parties, 
location,  volumes,  duration  and  terms  of 
each  agreement  respondent  entered 
during  the  year  concerning  (i)  any 
acquisition  or  lease  from  another  party 
of  a  gasoline  station  in  the  state  of 
Hawaii,  (ii)  any  acquisition  of  a  terminal 
in  the  state  of  Hawaii,  and  (iii)  any 
arrangement  that  provides  respondent 
with  petroleum  product  storage  at  a 
terminal  in  the  state  of  Hawaii  not 
owned  or  operated  by  respondent, 
including  exchange  agreements, 
throughput  agreements,  leases  or  similar 
arrangements. 
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IV. 

Nothing  in  this  Order  shall  apply  to, 
require  Federal  Trade  Commission  prior 
approval  for  the  exercise  of,  at 
otherwise  limit  the  respondent's  rights 
under  any  terminalling  or  other 
agreement  in  effect  prior  to  the  date  this 
Order  becomes  final,  or  to  any 
extension  of  these  rights  if  the  assets, 
capacity,  and  thron^pat  (as 
appropriate)  available  to  respondent  do 
not  increase  as  a  result  of  such 
extension. 


For  the  purpose  of  determining  or 
securing  compliance  %vith  this  Order, 
and  subject  to  any  legally  recognized 
privilege,  upon  written  request  and  on 
reasonable  notice  to  respondent  made  to 
its  iMincipal  offices.  respcMident  shall 
permit  any  duly  authorized 
representatives  of  the  Commission: 

1.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
respondent  relating  to  any  matters 
contained  in  this  Order,  and 

2.  Upon  five  (5)  days'  notice  to 
respondent  and  without  restraint  or 
interference  from  them,  to  interview 
officers  at  employees  or  respondent, 
who  may  have  counsel  present, 
regarding  such  matters. 

VI. 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  its  corporate  structure  that 
may  affect  compliance  obligations 
arising  out  of  this  Order  including  but 
not  limited  to  dissolution,  assignment  or 
sale  resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change. 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 
comment  from  Pacific  Resources,  Ina 
("PRI"),  an  agreement  containing 
consent  order  in  settlement  of  a 
Complaint  challenging  the  proposed 
1987  acquisition  of  Shell  Oil  Company's 
("Shell")  petroleum  products 
terminalling  and  distribution  assets  and 
operations  in  the  Hawaiian  Islands.' 


'  The  Campialot  chai^M  tiwt  tfat  ac^aiattiaB 
agreement  vioUlM  Sectioa  S  of  tka  Fedeni  Trade 
Commiuion  Act  u  amended,  15  U&C  45  end  that 
the  propoted  acquisitioa  If  completed,  would 
violate  section  7  of  the  ClayHm  Act  m  aBMiided.  15 
U.S.C.  IS  Shell  was  not  named  as  a  reepoadent  bi 
the  Commission's  Complaint 


The  Commission  has  withdrawn  this 
matter  from  adjudication  for  the  purpose 
of  placing  the  agreement  on  the  public 
record  for  sixty  (60)  days  for  reception 
of  conmients  bam  interested  persons. 

Comments  received  during  this  period 
will  become  part  of  the  public  recwd. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreemaat  and 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  die  agreement's 
Order. 

The  Commission  has  reason  to  believe 
that  the  pn^KMied  acquisition  would 
have  violated  section  7  of  the  Clayton 
Act  and  Section  5  of  the  Federal  Trade 
Commission  Act  The  complaint  alleges 
an  anticompetitive  effect  in  the 
mariceting  of  gasoline  and  diesel  fuel 
through  terminals  and  retail  service 
stations  on  the  islands  of  Oahu,  Hawaii, 
Mauai,  Kauai  and  Molakai  in  the  State 
of  Hawaii. 

The  prcqxMed  Agreement  Containing 
Consent  Order  ("Order")  would,  if 
issued  by  the  Commission,  settle  die 
complaint.  The  Order  would  prohibit 
PRI  ftom  acquiring,  without  prior 
Commission  approval,  any  substantial 
Hawaiian  wholesale  terminal  from  a 
competitor  or  from  entering  into  any 
terminalling  agreement  (such  as  a  long 
term  lease)  for  more  than  fifty  perf'pnt  of 
the  capacity  of  such  a  terminal.  The 
Order  would  also  circumscribe  PRI's 
ability  to  acquire  retail  gasoline  statims 
from  its  wholesale  competitors. 

The  Order  accepted  for  public 
comment  contains  provisions  requiring 
Conunission  prior  approval  of  the 
ptirchase  of  any  petroleum  products 
terminals  over  $375,000.  Commission 
prior  approval  is  also  required  for 
terminal  agreements,  leases  or 
contractual  arrangements  that  give  PRI 
more  than  50  percent  of  the  capacity  of  a 
teiminaL  PRI  is  also  limited  in  the 
number  of  retail  service  stations  it  can 
purchase  at  any  one  time  favm  a 
particular  purchaser  on  each  island. 

It  is  anticipated  that  the  Order  would 
resolve  the  competitive  problema 
alleged  in  the  complaint  The  purpose  of 
this  analysis  is  to  invite  public  comment 
concerning  the  consent  Order,  in  order 
to  aid  the  Commissicm  in  its 
determination  of  whether  it  shoidd  make 
final  the  order  contained  in  the 
agreement 

This  analysis  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  Order,  nor  is  it 


intended  to  modify  the  terms  of  the 
agreement  and  Order  in  any  way. 

Donald  S.  Claik, 

Secretary. 

[FR  Doc.  88-19616  Filed  8-29-88;  8:45  am] 

SUJNa  coos  STW-tVH 

16  CFR  Part  13 

[Rl«  No.  861-0120] 

Iowa  Chapter  of  ttw  American  Physical 
Therapy  Aeeociation;  Propoeed 
Consent  Agreement  wNh  Analysis  to 
Aid  PiMlc  Comment 

AOENCV:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement 

SUMMARV:  hi  setdement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  accepted  subject  to  final 
Conunission  approvaL  would  prohibit 
among  other  things,  the  Iowa  Chapter  of 
the  American  Physical  Therapy 
Association  (ICAFTA),  a  professional 
association  representing  physical 
therapists  in  Iowa,  bom.  restricting  any 
physical  therapist  from  accepting  or 
continuing  employment  with  any 
physician,  or  declaring  such 
employment  illegal  or  unethical. 

DATE  Comments  must  be  received  on  or 
before  October  31,  1968. 

ADDRESS:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
159,  6di  St  and  Pa.  Ave..  NW.. 
Washington  DC  20580. 

FOR  RIRTMER  INFOMIATION  CONTACT: 

Janet  Grady,  San  Prandsoo  Regional 
Office.  Federal  Trade  Commission,  901 
Maricet  Street  Suite  570.  San  Francisco. 
CA  94103.  (415)  095--522a 

SUPPLEMENTARY  INFORMATKNH:  Pursuant 
to  Section  6(f)  of  the  Federal  l>ade 
Commission  Act  38  Stat.  721, 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rtdes 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copsring 
at  its  principal  office  in  accordance  with 
fi  4.9(b)(14)  fo  the  Commission's  Rules  of 
Practice.  (16  CFR  4.9(bKl4)). 

list  of  Subjects  fai  16  CFR  Part  IS 

Physical  Therapists,  Trade  practices. 
In  the  matter  of  Iowa  Chapter  of  iiie 
American  Physical  Therapy  Association,  a 
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corporatiaiL  Agreenent  Containing  Consent 
Order  to  Ceaae  and  Desist. 

The  Fedefal  Trade  CoatBiiision 
haviag  initiated  an  investigntioo  of 
certian  acts  and  {itacticea  of  the  Iowa 
Chapter  of  the  American  Physical 
Thuapy  Association  ("ICAPTA"  or 
"proposed  respondent"),  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement 
containmg  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
proposed  respondent,  by  its  duly 
authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  ICAFTA  is  a  corporation,  existing 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Iowa,  widi  its 
principal  bnsiness  address  located  at 
1454  30di  Street  Suite  201,  West  Des 
Moines,  Iowa  50Z65. 

2.  Proposed  lespraident  admits  all  the 
jurisdictianal  facts  se<  forth  in  the  draft 
of  comi^int  here  attached. 

3.  Propoaed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  reqairement  diat  the 
Commission't  dedsioa  contain  a 
statement  of  findingB  of  fact  and 
condosiona  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
vahdity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  ^all  not  become 
part  of  the  public  record  oi  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Coounissioa  If  this 
agreement  is  acc^ted  by  the 
Commisaiua  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Conmiission  therrafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  wdiich  evuit  it  wUl  take 
such  action  as  it  may  consider 
appr(^riate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require]  and 
decision,  in  dispositim  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 


with^awa  l^  the  Commission  pursuant 
to  the  proviatons  oS  1 2.34  ot  the 
Cnmmiwinn's  Rales,  the  Commission 
may.  without  fairther  notice  to  proposed 
respondent.  (1)  isaae  its  coBplaint 
correspoodaig  in  fom  and  substance 
with  the  draft  of  complaint  here 
attached  and  Us  decision  containing  the 
following  order  to  ceaae  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  infomatioB  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  widun  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  oonq^int  and  decision  containing 
the  agr^ed-to  order  to  proposed 
respondents  address  as  stated  in  this 
agreesaent  diaU  constitote  service. 
Proposed  respomlent  waives  any  right  it 
may  have  to  any  other  manner  of 
service,  llie  complaint  attadied  may  be 
used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interjvetation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
wiD  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  compKed  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  Kable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
fmal. 

Order 


It  is  ordered  that  for  purposes  of  this 
Order 

A.  "Respondent"  means  the  Iowa 
Chapter  i^  the  American  Physical 
Therapy  Association  ("ICAPTA"),  and 
its  board  of  directors,  officers,  councils, 
committees,  representatives,  agents, 
employees,  successors,  and  assigns. 

B.  "Employment  or  other  contractual 
arrangement"  means  an  employment  or 
other  contractual  arrangement,  written 
or  unwritten,  that  is  permitted  under 
Iowa  md  federal  law. 

C.  "Physical  therapist"  means  any 
person  licensed  as  a  physical  tho-apist 
by  the  State  of  Iowa. 

//. 

It  is  ordered  that  respond^it  shall 
cease  and  desist,  directly  or  throu^  any 
corporate  or  other  device,  from 


restricting,  impeding,  regulating, 
declaring  uneAical  or  illegal,  interfering 
with,  or  advising  against  any  physical 
therapist 

A.  Accepting  or  continuing  any 
employmoit  or  other  contractual 
arrangenent  with  any  physician,  or 
other  health  care  provider  because  such 
physician  or  health  care  provider 
employs  or  seeks  to  employ,  or  has  a 
contractual  arrangement  with,  or  seeks 
to  enter  into  a  contractual  arrangement 
with  any  physical  therapist;  or 

B.  Referring  patients  to,  or  accepting 
referrals  from,  any  physician  or  other 
health  care  provider  because  that 
physician  or  health  care  provider 
employs  or  seeks  to  employ,  or  has  a 
contractual  arrangement  with,  a 
physical  therapist. 

lU. 

It  is  further  ordered  that  respondent 
shall  cease  and  desist,  directly  or 
through  any  corporate  or  other  device, 
from  making,  directly  or  by  implication, 
any  representation  cooceming  the 
legality  or  illegality  of  any  aspect  of 
physical  therapy  practice  unless,  at  the 
time  of  such  representation,  respondent 
possesses  and  relies  upon  a  reasonable 
basis  for  such  representation. 

IV. 

It  is  further  ordered  that  this  Order 
shall  not  prohibit  respondent  from,  in 
good  faith,  petitioning  any  federal  or 
state  government  executive  agency  or 
legislative  body  concerning  legislation, 
rules  or  procedures,  or  participating  in 
any  federal  or  state  administrative  or 
judicial  proceeding. 

V. 

It  is  further  ordered  that  respondent 
shall  within  sixty  (60)  days  after  this 
Order  becomes  final: 

A.  Rescind  all  resolutions,  and  remove 
from  any  existing  ICAPTA  policy 
statements  or  guidelines,  any  provision, 
interpretation  or  policy  statement  which 
is  inconsistent  with  the  provisions  of 
Part  II  of  this  Order;  and 

B.  Publish  a  copy  of  this  Order  in  the 
ICAPTA  Recap  or  any  successor 
publication,  and  for  a  period  of  three  (3) 
years  thereafter,  annually  publish  a 
copy  of  the  Notice  attached  hereto  in  the 
ICAPTA  Recap  or  any  successor 
publication. 

VI. 

It  is  further  ordered  that  respondent 
shall: 

A.  Within  ninety  (90)  days  after  this 
Order  becomes  final,  file  a  written 
report  with  the  Federal  Trade 
Commission  setting  forth  in  detail  the 
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manner  and  form  in  which  it  has 
complied  with  this  Order  and 

B.  For  a  period  of  five  (5)  years  after 
this  Order  becomes  final,  maintain  and 
make  available  to  the  Commission  staff 
for  inspection  and  copying  upon 
reasonable  notice,  records  adequate  to 
describe  in  detail  any  action  taken  by 
respondent  in  connection  with  the 
activities  covered  by  this  Order. 

VII. 

It  is  further  ordered  that  the 
respondent  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  respondent,  such 
as  dissolution  or  reorganization 
resulting  in  the  emergence  of  a 
successor  corporation  or  association,  or 
any  other  change  in  the  corporation  or 
association  which  may  affect 
compliance  obligation  arising  out  of  this 
order. 

Notice 

The  Iowa  Chapter  of  the  American 
Physical  Therapy  Association 
("ICAPTA")  has  entered  into  a  consent 
agreement  with  the  Federal  Trade 
Commission.  Under  the  terms  of  the 
agreement,  ICAPTA  is  required  to 
inform  you  that  it  is  not  unethical  or 
Illegal  for  a  physical  therapist  to  accept 
or  continue  employment  with  a 
physician  or  physician-owned  physical 
therapy  service. 

Among  other  things,  the  consent 
agreement  forbids  any  action  by 
ICAPTA  that  would  restrict  physical 
therapists  from: 

— Accepting  or  continuing  any  lawful 
employment  or  contractual 
arrangement  with  a  physician;  or 

— Making  referrals  to,  or  accepting 
referrals  from  a  physician  or  other 
health  care  provider  because  that 
provider  employs  a  physicial 
therapist. 

It  would  also  prohibit  ICAPTA  from 
making  representations  about  the 
legality  or  illegality  of  any  aspect  of 
physical  therapy  practice  without 
having  a  reasonable  basis  for  such 
statements. 

In  entering  into  this  consent 
agreement.  ICAPTA  has  not  admitted 
any  liability,  or  agreed  that  any  law  has 
been  violated. 

You  may  obtain  a  copy  of  the  consent 
agreement  and  of  the  complaint  of  the 
Federal  Trade  Commission  from 
ICAPTA  or  from  the  Federal  Trade 
Commission. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Conunission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 


from  the  Iowa  Chapter  of  the  American 
Physical  Therapy  Association 
("ICAPTA"  or  "proposed  respondent"). 
ICAPTA  is  a  professional  association 
representing  physical  therapists  in  Iowa, 
and  is  a  component  society  of  the 
American  I%ysical  Therapy 
Association.  The  agreement  with  the 
proposed  respondent  would  settle 
charges  by  the  Federal  Trade 
Commission  that  it  violated  Section  5  of 
the  Federal  Trade  Commission  Act  by 
acting  as  a  combination  of  at  least  some 
of  its  members,  or  conspiring  with  them, 
to  restrict  its  members  from  competing 
among  themselves  and  with  physicians 
by  accepting  or  continuing  employment 
with  physicians  or  physidan-owned 
clinics. 

The  proposed  consent  order  has  been 
placed  on  the  pubUc  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Complaint 

A  complaint  has  been  prepared  for 
issuance  by  the  Commission  along  with 
the  proposed  order.  It  alleges  that 
ICAPTA  is  a  voluntary  association  of 
physical  therapists  comprising  over  65% 
of  the  physical  therapists  licensed  to 
practice  in  Iowa.  It  also  alleges  that 
ICAPTA's  physical  therapist  members 
compete  for  patients  among  themselves, 
with  other  physical  therapists,  with 
physical  therapy  services  owned  by 
physicians,  and  with  other  health  care 
providers  in  Iowa.  The  complaint  alleges 
that  the  proposed  respondent  acted  as  a 
combination  of  at  least  some  of  its 
members,  or  conspired  with  them,  to 
restrict  competition.  It  alleges  that 
ICAPTA  did  this  by  restricting  or 
attempting  to  prevent  members  frm 
accepting  or  continuing  employment 
with  physicians  or  physical  therapy 
services  owned  by  physicians. 

According  to  the  complaint,  the 
proposed  respondent  adopted  and 
disseminated  to  its  members  a 
resolution  stating  tiiat  it  was  illegal  and 
unethical  for  a  physical  therapist  to 
work  for  a  physician.  TTie  complaint 
alleges  that  ICAPTA  learned  shortly 
thereafter  that  such  employment 
arrangements  were  not  illegal,  but  did 
not  provide  this  corrected  information  to 
its  members.  It  also  alleges  that  ICAPTA 
adopted  a  second  resolution  calling  for 
the  discipline  of  members  who  engaged 
in  direct  salary  arrangements  with 
physicians.  In  addition,  it  alleges  that 


proposed  respondent  adopted  other 
resolutions  that  communicated  to 
members  that  employment  by 
physicians  was  unethical  and  would 
subject  the  physical  therapist  to 
disciplinary  action. 

The  complaint  further  alleges  that  the 
purposes  or  effects  of  the  combination 
or  conspiracy  have  been  to  resfrain 
competition  unreasonably  and  injure 
consumers  in  the  following  ways,  among 
others: 

A.  By  impeding  competition  among 
physical  therapists,  and  between 
physician-owned  physical  therapy 
services  and  other  physical  therapy 
services; 

B.  By  deterring  physical  therapists  in 
Iowa  from  accepting  employment  by 
physicians  and  offering  their  services  in 
conjunction  with  physicians'  services; 

C.  By  hindering  the  development  of 
efficient  forms  of  practice  that  may 
reduce  costs  by  offering  the  combination 
of  physician  diagnosis,  physical  therapy 
treatment,  and  physician-physical 
therapist  consultation  at  one  location; 
and 

D.  By  depriving  consumers  of  their 
choice  of  provider  and  the  convenience 
of  obtaining  physician  services  and 
physical  therapy  services  at  the  same 
location. 

The  Proposed  Consent  Order 

Part  I  of  the  proposed  order  provides 
definitions.  Parts  n  and  III  of  the 
proposed  order  describe  the  conduct 
that  is  prohibited.  Part  n  prohibits 
proposed  respondent  from  restricting, 
declaring  unethical  or  illegal,  or 
otherwise  interfering  with  any  physical 
therapist  accepting  or  continuing  any 
employment  or  other  confractual 
arrangement  with  any  physician,  or 
other  health  care  provider  where  the 
reason  for  the  restriction  is  that  the 
health  care  provider  employs  or  seeks  to 
employ  physical  therapists.  It  also 
prohibits  ICAPTA  from  restricting, 
declaring  unethical  or  illegal,  or 
otherwise  interfering  with  any  physical 
therapist  referring  patients  to,  or 
accepting  referrals  from,  any  physician 
or  other  health  care  provider,  where  the 
reason  for  the  restriction  is  that  die 
health  care  provider  employs  or  seeks  to 
employ  a  physical  therapist. 

Part  in  of  the  proposed  order  prohibits 
proposed  respondent  from  making, 
directly  or  by  implication,  any 
representation  concerning  the  legality  or 
illegality  of  any  aspect  of  physical 
thereapy  practice  unless,  at  the  time  of 
the  representation,  it  possesses  and 
relies  upon  a  reasonable  basis  for  the 
representation. 
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Part  IV  provides  that  the  proposed 
order  does  not  prohibit  proposed 
respondent  from,  in  good  faith, 
petitioning  any  federal  or  state 
government  executive  agency  or 
legislative  body  concerning  legislation, 
rules  or  procedures,  or  participating  in 
any  federal  or  state  administrative  or 
judicial  proceeding. 

Part  V  of  the  proposed  order  requires 
ICAPTA  to  rescind  any  resolutions  or 
policy  statements  that  are  inconsistent 
with  the  proposed  order,  and  to  publish 
in  its  newsletter  a  Notice  siunmarizing 
the  terms  of  the  order.  The  Notice  is 
attached  to  the  {Rtjposed  order. 

Part  VI  requires  that  ICAPTA  file  a 
compliance  report  within  90  days  after 
the  proposed  order  becomes  final,  and 
for  five  years,  permit  Commission  staff 
access  to  proposed  respondent's  records 
for  comphance  purposes.  Part  VII 
requires  that  the  proposed  respondent 
notify  the  Commission  prior  to  a  change 
in  the  association  which  may  affect 
compliance  with  the  order. 

The  purpose  of  diis  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  its  terms  in  any  way. 
Donald  S.  Clark. 
Secretary. 
[FR  Doc.  88-19618  Filed  8-29-88;  &45  am] 

BILUNO  CODE  (TSCM)!-!! 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230  and  240 

(Reteaw  No.  39-«7«7,  FHe  No.  S7-*-88: 
ReleaM  Na  34-2S027,  Rte  Na  S7-1 1-88] 

Off shora  Offers  and  Sales; 
RegMralfon  RequirenMnts  for  Foreign 
Broker-Dealers 

agency:  Seciuities  and  Exchange 

Commission. 

ACTION:  Extension  of  comment  period. 

summary:  The  Securities  and  Exchange 
Commission  is  extending  from 
September  15  to  October  31. 1988,  the 
date  by  which  comments  on  Securities 
Act  Release  No.  35-6779  (June  17, 1988) 
[53  FR  22801]  regarding  (rffshore  offers 
and  sale*  of  securities  must  be 
submitted.  The  Commission  also  is 
extending  from  September  15  to  October 
31, 1988,  the  date  by  whidt  comments  on 
Securities  Exchange  Act  Release  No.  34- 
25801  Cfnne  23. 1988)  [53  FR  23645] 
concerning  registration  requirements  for 
foreign  broker-dealers  must  be 
submitted. 


date:  Comments  on  Release  No.  33-6779 
and  Release  No.  34-25801  must  be 
received  on  or  before  October  31, 1988 

ADOness:  Comments  on  Release  No.  33- 
6779  and  Release  No.  34-25801  should 
be  submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  205^  Comment 
letters  on  Release  No.  33-6779  should 
refer  to  File  No.  S7-ft-88.  and  comment 
letters  on  Release  No.  34-25801  should 
refer  to  File  No.  S7-ll-8a  All  comment 
letters  will  be  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifd»  Street.  NW..  Washington,  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT. 
Sara  Hanks  or  Samuel  Wolff,  (202)  272- 
3246.  Office  of  International  Corporate 
Finance,  Division  of  Corporation 
Finance;  John  Polanin,  Jr.,  (202)  272- 
2848,  Office  of  Legal  Policy,  Division  of 
Market  Regulation;  Securities  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549. 

SUFPIEMBTTAIIY  WTOnMATION.  In 

Securities  Act  Release  No.  33-6779,  the 
Commission  requested  written 
comments  on  proposed  Regulation  S. 
Proposed  Regulation  S  is  intended  to 
clarify  the  extraterritorial  application  of 
the  registration  provisions  of  the 
Securities  Act  of  1933.  In  order  to 
receive  the  benefit  of  comments  from 
the  greatest  number  of  interested 
persons,  and  it  permit  commentators  to 
assess  the  proposal  in  light  of  the 
Commission's  planned  Rule  144A 
initiative,  the  Commission  is  extending 
the  comment  period  for  Seciuities  Act 
Release  No.  33-6779  from  September  15 
to  October  31, 1988. 

In  Securities  Exchange  Act  Release 
No.  34-25601.  the  Commission  requested 
written  comments  on  proposed  Rule 
15a-6  and  the  accompanying 
interpretive  statement  concerning 
registration  requirements  for  foreign 
broker-dealers.  When  issuing  Releases 
No.  33-8779  and  No.  34-25801.  the 
Commission  decided  that  both  comment 
periods  should  run  concurrently; 
therefore,  the  Commission  also  is 
ext^iding  die  comment  period  for 
Release  No.  34-25801  bam  September  15 
to  October  31. 1888. 

By  the  Commission. 
lonatban  G.  Katz. 
Secretary. 
August  24, 1988 
[FR  Doc.  88-19697  Filed  8-29-88:  8:45  am) 

BILUNG  CODE  ■OlO-lll-a 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  61 

[Docket  No.  7SN-0366] 

Provisional  Listing  Of  FD&C  Red  No.  3 
In  Cosmetics  And  Extemaly  Appled 
Drugs,  And  Orits  Lakes  m  Food, 
Drugs,  And  Cosmetics;  Proposal  To 
Extend  Closing  Date 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
postpone  the  closing  date  for  the 
provisional  listing  of  FDAC  Red  No.  3  for 
use  in  coloring  cosmetics  and  externally 
applied  drugs  and  of  the  lakes  of  this 
color  additive  for  use  in  coloring  food, 
drugs,  and  cosmetics.  The  new  closing 
date  for  the  provisional  listing  of  this 
color  additive  will  be  June  30, 1989.  This 
postponement  will  provide  additional 
time  for  FDA  to  receive  and  evaluate 
new  information  on  FD&C  Red  No.  3  and 
to  prepare  appropriate  Federal  Register 
documents  for  the  regulation  of  this 
color  additive. 

date:  Comments  by  September  29, 1988. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 
Gerad  L.  McCowin.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-a30), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington.  DC  20204,  202-472- 
5676. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Color  Additive  Amendments  of 
1960  (the  amendments)  established  a 
system  of  premarket  approval  for  all 
color  additives  used  in  foods,  drugs,  and 
cosmetics.  Recognizing  that  many  color 
additives  were  already  in  use  at  the  time 
the  amendments  were  enacted. 
Congress  also  established  transitional 
provisions  to  allow  for  the  provisional 
listing  and  continued  use  of  those  color 
additives  wdiile  the  studies  necessary  to 
determine  whether  they  should  be 
permanently  listed  under  the  standards 
estabhshed  in  the  amendments  were 
conducted  and  evaluated. 

Section  81.1  (21  CFR  81.1)  of  the  color 
additive  regulations  designates  those 
color  additives  that  are  provisionally 
listed  under  section  203(b)  of  the 
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transitional  provisions  of  the 
amendments  (Title  H.  Pub.  L  86-618.  74 
Stat.  404-407  (21  U.S.C.  376.  note)),  along 
with  their  respective  closing  dates.  A 
"closing  date"  is  the  last  day  upon 
which  a  provisionally  Usted  color 
additive  can  be  legally  used,  absent 
approval  of  a  color  additive  petition  and 
the  permanent  listing  of  the  color 
additive. 

A  color  additive  may  be  permanently 
listed  only  if  data  establish  that  it  is  safe 
under  its  intended  conditions  of  use.  The 
transitional  provisions  permit  the 
provisional  listing  of  color  additives  for 
a  period  of  time  necessary  to  complete 
scientific  investigations  needed  to 
establish  their  safety.  The  closing  date 
for  such  color  additives  can  be  extended 
if.  in  the  Commissioner's  judgment,  the 
scientific  investigations  are  going 
forward  in  good  faith  and  will  be 
completed  as  soon  as  reasonably 
practicable,  and  if  the  postponement  is 
consistent  with  the  public  health.  See 
McUwain  v.  Hayes,  690  F.2d  1041. 1047 
(DC  Cir.  1982).  and  Public  Citizen  v. 
Department  of  Health  and  Human 
Services,  831  F.2d  1108, 1122  (DC  Cir. 
1987). 

n.  status  Of  FD&C  Red  No.  3 

As  one  of  the  conditions  of  the 
continued  provisional  listing  of  FD&C 
Red  No.  3.  FDA  required  on  February  4. 
1977  (42  FR  6992)  that  the  petitioners 
perform  long-term  feeding  studies  in  rats 
and  mice.  The  data  from  these  studies 
were  evaluated  by  FDA  scientists  and 
by  the  National  Toxicology  Program 
(NTP),  Board  of  Scientific  Counselors 
Technical  Reports  Review 
Subcommittee.  Both  groups  of  scientists 
concluded  that  the  rat  study  showed  a 
treatment-related  increased  incidence  of 
male  rats  bearing  thyroid  follicular  cell 
timiors  at  the  highest  feeding  level. 

Following  this  finding  by  agency  and 
NTP  scientists,  the  sponsors  of  the  color 
additive  provided  additional  data,  ftx)m 
short-term  studies,  to  support  their 
contention  that  the  thyroid  timiors 
observed  in  the  test  animals  resulted 
from  the  operation  of  a  secondary 
mechanism.  The  sponsors  hypothesized 
that  the  tumors  were  caused  by 
hormonal  imbalances  resulting  from 
ingestion  of  high  levels  of  FD&C  Red  No. 
3  and  thus  were  not  caused  directiy  by 
ingestion  of  the  color  additive.  The 
sponsors  further  contended  that,  if  a 
secondary  mechanism  exists,  a 
threshold  or  "no-effect"  level  might  be 
established  that  would  permit  use  of  the 
color  additive.  This  issue  is  discussed  in 
greater  detail  in  the  proposal  and  final 
rule  to  postpone  tiie  closing  date  for 
FD&C  Red  No.  3  (and  other  color 
additives)  which  was  published  in  the 


Federal  Register  of  June  26, 1985  (50  FR 
26377),  and  September  4. 1985  (50  FR 
35873),  respectively. 

The  agency  concluded  that  there  was 
some  reason  to  believe  that  FD&C  Red 
No.  3  may  operate  through  a  secondary 
mechanism,  and  enlisted  the  aid  of  an 
expert  panel  of  Government  scientists  to 
consider  the  issue.  The  Commissioner 
charged  the  panel  to  consider  whether 
the  data  indicate  that  a  secondary 
mechanism  of  action  exists;  if  not,  what 
further  studies  would  resolve  the  issue; 
and  what  human  health  concerns  would 
be  posed  by  continued  use  until  the 
questions  were  resolved.  Because  of  the 
complexity  of  the  issues,  the  agency 
again  extended  the  closing  date  for 
FD&C  Red  No.  3.  and  tiie  extension 
through  November  3. 1987.  was  upheld 
in  Public  Citizen  v.  Department  of 
Health  and  Human  Services,  supra. 

The  panel  submitted  its  report  in  July, 
1987.  (Availability  of  the  panel  report  for 
public  review  was  announced  in  the 
Federal  Register  of  August  11, 1987  (52 
FR  29728).  The  panel  concluded,  among 
other  things,  that  FD&C  Red  No.  3  "is  a 
rat  oncogen  with  equivocal  evidence  of 
carcinogenicity  and  with  some  evidence 
for  causing  benign  thyroid  tumors;"  that 
although  the  panel  could  not  come  to 
any  definitive  conclusion  concerning  the 
exact  mechanism  by  which  FD&C  Red 
No.  3  induced  thyroid  timiors  in  rats,  the 
color  additive's  tumorigenic  effect  "is 
more  likely  to  be  the  result  of  an  indirect 
(secondary)  mechanism;"  and  that  if  it  is 
assumed  that  the  color  additive  poses  a 
tumorigenic  risk  to  humans,  "the  risk 
from  ingesting  [FD&C  Red  No.  3] 
containing  food  and  drugs  is  small,  that 
is,  the  number  of  people  with  [FD&C  Red 
No.  3]  induced  tumors  would  be  too 
small  to  be  observed  by  epidemiologic 
or  other  human  studies."  The  panel 
suggested  some  studies  that  could  be 
conducted  to  investigate  further  the 
mechanisms  of  action  of  FD&C  Red 
No.  3. 

The  panel  also  conducted  a  number  of 
assessments  of  acceptable  daily  intake 
for  the  color  additive.  Based  on  the 
panel's  report,  the  agency  oncluded  that 
it  may  be  necessary  to  limit  the 
aggregate  uses  of  FD&C  Red  No.  3  in 
food,  drugs,  and  cosmetics.  To  that  end. 
the  agency  pubUshed  notices  in  the 
Federal  Register  of  November  19. 1987 
(52  FR  44485),  and  December  21, 1987  (52 
FR  48326),  requesting  data  on  the  sale 
and  use  of  FD&C  Red  No.  3  from  persons 
interested  in  the  continued  use  of  the 
color  additive.  The  sale  and  use  data 
were  to  be  submitted  by  February  21, 
1988. 

FDA  has  carefully  stiidied  the  panel 
report,  and  has  allowed  time  for  the 


affected  industry  and  the  public  to  study 
the  report.  In  the  meantime,  the  agency 
has  extended  the  provisional  tisting  of 
FD&C  Red  No.  3  to  August  30, 1988.  See 
53  FR  25127  (July  1. 1988).  The  agency 
has  begun  to  evaluate  the  data  on  the 
sale  and  use  of  the  color  additive  that 
have  been  submitted  by  the  industry. 
The  agency  has  as  yet  been  unable  to 
reach  a  conclusion  as  to  whether  FD&C 
Red  No.  3  operates  by  a  secondary 
mechanism  of  action.  However,  the 
Certified  Color  Manufacturers' 
Association  (CCMA)  has  informed  FDA, 
by  letter  dated  June  14, 1988,  that  it  has 
initiated  a  rat  study  designed  to 
"demonsti>ate  that  FD&C  Red  No.  3 
produces  an  increase  in  serum 
thyrotropin  (TSH)  concentrations,  and 
that  there  is  a  threshold  for  this  effect" 
CCMA  asserted  that  the  results  of  this 
study,  along  with  other  information  it 
had  supplied,  will  demonstrate  that 
FD&C  Red  No.  3  has  no  direct  effect  on 
the  thyroid,  i.e.,  that  it  operates  through 
a  secondary  mechanism.  The 
association  further  stated  that  a  final 
report  for  the  study  is  expected  in 
November  1988. 

FDA  has  evaluated  the  protocol  for 
the  study  that  is  being  conducted  by 
CCMA,  and  has  concluded  that  the 
study  does  address  the  issue  of  the 
mechanism  of  action  of  FD&C  Red  No.  3, 
and  therefore  may  produce  results  that 
are  relevant  to  that  issue. 

m.  Conclusions 

FDA  believes  that  it  is  appropriate  to 
postpone  the  closing  date  for  the 
provisional  Usting  of  FD&C  Red  No.  3,  so 
that  the  agency  can  consider  the  results 
of  the  CCMA  study,  as  well  as  the  sale 
and  use  data,  before  making  a  final 
decision  with  respect  to  the  status  of 
FD&C  Red  No.  3  under  the  color  additive 
amendments.  Adequate  time  will  be 
required  for  the  agency  to  complete  its 
evaluation  of  the  data  from  the  CCMA 
study,  and  of  the  sale  and  use  data,  as 
well  as  for  preparation  of  final  Federal 
Register  documents.  The  agency  has 
concluded  that  these  activities  can  be 
accomplished  by  June  30, 1989. 

Based  on  the  circumstances  described 
above,  including  communications 
between  agency  scientists  and  the 
petitioner,  the  Commissioner  concludes 
that  the  scientific  tests  for  making  a 
determination  as  to  the  permanent 
listing  of  FD&C  Red  No.  3  are  being 
carried  forward  in  good  faith  and  will  be 
completed  as  soon  as  reasonably 
practicable.  Similarly,  based  upon  his 
evaluation  of  the  available  data,  the 
Commissioner  concludes  that  extension 
of  the  closing  date  to  June  30, 1989,  is 
consistent  with  the  public  health  and 
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therefore  is  in  compliance  with 
McIIwain  v.  Hayes  and  Public  Citizen  v. 
Department  of  Health  and  Human 
Services,  supra.  In  addition  to  the 
reasons  stated  above,  the  Commissioner 
bases  his  conclusion  on,  among  other 
things,  the  Umited  uses  covered  by  the 
provisional  listings.  As  the 
Commissioner  noted  in  the  proposed 
postponement  of  the  closing  date  in 
1985,  terminating  the  provisional  listing 
before  making  a  decision  with  respect  to 
the  uses  of  FD&C  Red  No.  3  that  are 
permanently  listed  would  be  an 
"unnecessary  and  inappropriate 
exercise  in  formaUsm."  (50  FR  26377  at 
26380  (June  26, 1985)). 

IV.  Environmental  and  Economic  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

FDA  has  determined  that  extending 
the  provisional  Usting  of  these  color 
additives  requires  no  change  in  the 
ciurent  industry  practice  concerning  the 
manufacture  or  use  of  these  ingredients. 
Therefore,  FDA  certifies,  in  accordance 
with  section  605(b)  of  the  Regulatory 
Flexibility  Act,  that  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities  will  derive  from 
this  action.  Further,  the  economic  effects 
of  this  proposed  rule  have  been 
analyzed  and  it  has  been  determined 
that  it  is  not  a  major  rule  as  defined  by 
Executive  Order  12291. 

V.  Comments 

In  accordance  with  21  CFR  10.40(b)(2), 
FDA  is  providing  30  days  for  comment 
on  this  proposal.  The  current  closing 
date  for  the  provisional  listing  of  this 
color  additive  is  August  30, 1988. 
Because  of  the  closeness  of  the  closing 
date,  it  is  necessary  for  the  agency  to 
shorten  the  comment  period  on  this 
proposal.  Therefore,  there  is  good  cause 
for  providing  30  days,  rather  than  60 
days,  for  comment. 

Interested  persons  may,  on  or  before 
September  29, 1988,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


List  of  Subjects  in  21  CFR  Part  81 

Color  additives.  Color  additives 
provisional  list.  Cosmetics,  Drugs. 

Therefore,  under  the  Transitional 
Provisions  of  the  Color  Additive 
Amendments  of  1960  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
Part  81  be  amended  as  follows: 

PART  81-GENERAL  SPECIFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS,  DRUGS,  AND 
COSMETICS 

1.  The  authority  citation  for  21  CFR 
Part  81  continues  to  read  as  follows: 

Authority:  Sees.  701,  706.  52  Stat.  1055-1056 
as  amended.  74  Stat.  399-407  as  amended  (21 
U.S.C.  371.  376):  Title  II.  Pub.  L.  86-618;  sec. 
203,  74  Stat.  404-407  (21  U.S.C.  376.  note);  21 
CFR  5.10. 

§81.1    [Amended] 

2.  Section  81.1  Provisional  lists  of 
color  additives  is  amended  in  the  table 
of  paragraph  (a)  by  revising  the  closing 
date  for  the  entry  "FD&C  Red  No.  3"  to 
read  "June  30, 1989." 

§81.27    [Amended] 

3.  Section  81.27  Conditions  of 
provisional  listing  is  amended  in  the 
table,  appearing  in  the  introductory  text 
of  paragraph  (d),  by  revising  the  closing 
date  for  the  entry  "FD&C  Red  No.  3"  to 
read  "June  30, 1989." 

Dated:  August  23. 1988. 
John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  88-19540  Filed  8-29-88:  8:45  am] 

BILLINO  CODE  4iaO-01-ll 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Docket  No.  S-012A] 

Control  of  Hazardous  Energy  Sources 
(Lockout/Tagout);  Change  of  Hearing 
Date 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
ACTION:  Notice  of  change  of  date  for 
hearing.        

summary:  On  August  9, 1988  (53  FR 
29920,  OSHA  announced  an  informal 
public  hearing  on  the  proposed  standard 
for  the  control  of  hazardous  energy 
(lockout/tagout).  (The  proposal  was 
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published  on  April  19. 1988.  at  53  FR 
15496.)  As  indicated  in  the  August  9. 
1988  Federal  Register  notice,  die  hearing 
will  begin  in  Washington,  DC  on 
September  22, 1988.  and  was  to 
reconvene  in  Houston.  Texas, 
September  27-28, 1988.  However,  the 
portion  of  the  hearing  to  be  held  in 
Houston  has  been  rescheduled  from 
September  27-28, 1988,  to  October  12-13, 
1988.  to  allow  greater  public 
participation.  Procedural  requirements 
for  submission  of  written  comments,  and 
for  participation  in  the  hearing,  are  set 
forth  in  the  August  9, 1988  Federal 
Register  notice. 

DATES:  The  hearing  will  begin  in 
Washington,  DC.  on  September  22, 1988. 
at  9:30  a.m.,  and  may  continue  for  more 
than  one  day  based  on  the  number  of 
notices  of  intention  to  appear.  Once  all 
parties  who  wish  to  do  so  have  testified 
in  Washington,  DC,  the  hearing  will  be 
recessed  and  reconvened  in  Houston, 
Texas,  on  October  12, 1988,  at  9:30  a.m., 
for  the  receipt  of  testimony  of  those 
parties  who  prefer  to  testify  at  that 
location.  Notices  of  intention  to  appear 
at  the  public  hearing  and  testimony  and 
evidence  to  be  introduced  into  the 
record  must  be  postmarked  by 
September  8, 1988.  Written  comments  on 
the  issues  raised  in  this  notice  must  be 
postmarked  by  September  22, 1988. 
ADDRESSES:  The  informal  public  hearing 
will  begin  in  the  Auditorium,  Frances 
Perkins  Department  of  Labor  Building, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210.  The  hearing  will 
be  reconvened  at  the  Guest  Quarters 
Suite  Hotel;  5353  Westheimer  Road; 
Houston.  Texas  (713-961-9000). 

Four  copies  of  written  comments  must 
be  sent  to  the  Docket  Office.  Docket  No. 
S-012A;  U.S.  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration;  Room  N3439  Rear  200 
Constitution  Avenue  NW.;  Washington. 
DC  20210. 

Four  copies  of  each  notice  of  intention 
to  appear  and  testimony  and  evidence 
that  will  be  introduced  into  the  hearing 
record  must  be  sent  to:  Mr.  Tom  Hall; 
U.S.  Department  of  Labor.  Occupational 
Safety  and  Health  Administration; 
Room  N3647;  200  Constitution  Avenue 
NW.;  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT. 
Hearing:  Mr.  Tom  Hall;  U.S.  Department 
of  Labor,  Occupational  Safety  and 
Health  Administration;  Room  N3847;  200 
Constitution  Avenue  NW.;  Washington. 
DC  20210  (202-523-8615). 

Proposal:  Mr.  )ames  F.  Foster;  U.S. 
Department  of  Labor.  Occupational 
Safety  and  Health  Administration; 
Room  N3647;  200  Constitution  Avenue 
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NW.;  Washington,  DC,  20210  (202-521- 
8148). 

Authority:  Thi»  dofiinwirt  wat  ftepatei 
under  the  directicw  of  John  A.  Pcndeigrua. 
Assistant  Secretary  of  Laboi  for 
Occnpational  Safety  and  Ffealth.  U.S. 
Department  of  Labcr,  2m  Constitution 
Avenoe  NW.,  Waafciiigtoa,  DG  JO210v 

It  is  iuued  puraaant  to  Sactfca  •(b)altte 
Occupational  Salie^  asid  HcaMk  Act  oi  VHfQ 
(84  SUL  1583,  29  U.S.C.  «6Sy  Seoatary  ol 
Labor's  Order  No.  S-Sa  (4a  FR  35731^  and  2» 
CFR  Part  1911. 

Signtd  at  Washington.  DC  this  2i4th  day  of 
August,  1988. 

John  A.  Pandergrasa, 

Assistant  Secretary  af  Labor. 

[FR  Doc.  88-19582  Fiied  8-29-88;  8:45  am] 

BHJJNQ  COW  4S1».aMI 


DEPARTMEm'  OF  THE  INTERIOR 

Office  of  SurfMe  Miiliiy  RvdMnatlon 
end  Enforceinefit 

30  CFR  Part  93S 

Surface  Coal  Mntait  and  RedaaMdlOfi 
OperaUona  Under  the  Federal  Landa 
Program;  Stale-Federal  Cooperattve 
Agreementa;  Ohio 

agency:  Office  of  Surface  Kfining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 

action:  Proposed  mle. 

SUMMARY:  OSMRE  is  proposing  to 
amend  the  cooperatnre  agreement 
between  the  Departnent  ol  the  fartefior 
and  the  State  of  Ohio  for  the  regulation 
of  surface  coal  mmiag  and  redamatioii 
operations  on  Federal  lands  in  Ohio. 
This  cooperative  agreement  is 
authorized  under  section  523(c)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCaiA).  The  proposed 
amendments  wroold  authorize  the  State 
of  Ohio  to  regulate  coal  exploration 
activities  and  the  surface  effects  of 
underground  mining  an  Federal  lands  in 
Ohio.  30  CFR  745.14  provides  for 
amendments  to  cooperative  agreements 
of  this  type. 

This  notice  sets  forth  the  times  and 
locations  that  the  proposed  amendments 
to  the  cooperative  agreement  will  be 
available  for  pubhc  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendments,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
September  29, 1988.  If  requested,  a 
public  hearing  on  the  proposed 
amendments  will  be  held  at  1:00  p.m.  on 


September  28t  19881  Reqoesto  to  present 
oral  testimony  »t  tte  heeiiag  lust  be 
received  on  w  beiote  ^00  p  ja.  ob 

Septemberl4„198& 


:  Wtittea  eommcnta  and 
ists  to  testify  at  A*  bnikig  sImmM 
be  matted  or  liaiHi  ddivcted  to  Mb^  Nina 
Roae  Hatfield.  Diicdor,  Colu^iu*  Field 
Office,  at  the  address  listed  beknv. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  siid  all  written 
comneRts  recenred  in  response  to  tins 
notice  win  be  availebte  for  pabHe 
review  at  the  addresses  Ksted  below 
during  normal  business  hours;  Monday 
throng  Friday.  eTcdurtiag  haUday*.  Each 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  cunendments 
by  contacting  OSMRE's  Cbtombus  Field 
Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Columbus  Field 
Office,  2242  South  Hamilton.  Road, 
Room  202,  Cobunbus,  Ohio  43232, 
Telephone:  (614)  860-0578 

Office  of  Surface  VGning  Reclamation 
and  Etiforcement,  llOO  "L"  Street, 
NW..  Room  5131.  Washington.  DC 
20240,  Telephone:  (202)  343-5492 

Ohio  Department  of  Natural  Resources, 
Divisim  of  ReclamatioD.  Fountation 
Square,  Building  B-3,  Cokmbus.  Ohio 
43224,  Telephone:  (614)  285-6675 

POMRIirrHEa  iNFOMIATlON  COMTACt: 

Ma.  Nina  Rose  Hatfield.  Dizector. 
Columbus  Field  Office,  (614)  886-057a 
SUPPifMENTARY  INFORMATIONC 

L  Background 

On  March  26, 1982.  the  State  of  Ohio 
requested  a  cooperative  agreement 
between  the  Department  of  the  Interior 
and  the  State  of  Ohio  to  give  the  State 
primacy  in  the  administration  of  its 
approved  regulatory  program  on  Federal 
lands  in  Ohio.  The  Secretary  approved 
the  coaf>erative  agreement  on  February 
22, 1984.  Approval  of  the  cooperative 
agreement  was  published  on  April  13, 
1984  (49  FR  14735).  The  text  of  the 
existing  cooperative  agreement  can  be 
found  at  30  CFR  935.30. 

The  ap[»Tnred  cooperative  agreement 
signed  by  the  Secretary  and  the  State  of 
Ohio  does  not  contain  specific  language 
regarding  coal  exploration  or  the  surface 
effects  of  underground  mining  on 
Federal  lands  in  Ohio.  On  April  26, 1988. 
OSMRE  sent  a  letter  to  the  State 
outlining  proposed  amendments  to  the 
cooperative  agreement  to  include  this 
language  and  to  make  other  minor 
changes  regarding  reference  to  an 
appendix  to  the  agreement.  Ea  a  letter 
dated  May  13. 1988.  the  State  of  Ohio 
indicated  that  the  proposed  changes 
were  acceptable  to  the  State. 


n.  Discussioa  of  tha  Pn^Msed 
Amendments 

The  proposed  amendnoits  would 
modify  the  fottowing  secticaia  of  the 
cooperative  egreemaat: 

1.  Article  IJL  Authority:  The  proposed 
amendments  wouid  indade  sorfaoe 
effects  resulting  from  undeigroand 
mining  operatioos  uadet  the  miaaag  and 
rcdamation  actiritiea  which  the  State 
would  regulate. 

2.  Article  JJL  Aatbarity:  Tlie  proposed 
amendments  wookd  iadade  coal 
exploration  opcratiaDS  not  sub{ect  to  43 
CFR  Part  3480,  subparts  3480  tfaroa^ 
3487,  under  the  mining  and  reclamation 
activities  which  the  State  would 
regulate. 

3l  Article  VI.  Reriew  of  a  Permit 
Applicatioa  Package:  The  proposed 
amendments  wooki  inekide  coal 
exploration  operatioos  under  die  State's 
permit  application  review 
responsibilities. 

4.  Article  XV.  Reservation  of  Rights: 
The  proposed  amendments  would  revise 
this  Article  and  incxirporate  a  reference 
to  the  laws  listed  in  Appendix  A.  The 
revised  Artide  aroidd  read  as  fallows: 

"In  accordance  widi  30  CFR  745.13k 
this  agreement  shall  not  be  construed  as 
waiving  or  preventing  the  assettioB  of 
any  rights  that  have  not  been  expressly 
addressed  in  this  apeeaMst  that  ihe 
State  or  the  Secretary  may  have  ander 
other  laws  or  regulations,  including  but 
not  limited  to  those  listed  in  Appendix 
A." 

5.  Appendix  A*  The  {voposed 
amendments  would  add  an  Appendix  A, 
which  would  contain  the  list  of 
applicable  Federal  and  State  laws  and 
regulations  referenced  in  iton  4. 

m.  Public  Comment  Procedures 

OSMRE  is  now  seeking  comments  on 
the  proposed  amendments.  If  the 
amendments  are  deemed  adequate,  they 
will  become  part  of  the  cooperative 
agreement  between  the  Department  of 
the  Interior  and  the  State  of  Ohia 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  reconunendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 


listed  under  "FOR  further  information 
CONTACT"  by  4:00  p.m.  on  September  14, 
1088.  If  no  one  requests  an  opportunity 
to  comment  at  a  public  hearing,  the 
hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  stateisents  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  speciHed  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meeting  with  OSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 

under  "FOR  FURTHER  INFORMATION 
CONTACT."  All  such  meetings  shall  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  "ADDRESSES." 
A  written  summary  of  each  pubhc 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  935 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  August  19. 1988. 
Carl  C  Close, 

Assistant  Director,  Eastern  Field  Operations. 
[FR  Doc.  88-19619  Filed  8-29-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

32  CFR  Part  58 

[DoD  Instruction  1400.xx] 

Compliance  Witti  Host  Nation  Human 
Immunodeficiency  Virus  (HIV) 
Screening  Requirements  for  DoD 
Civilian  Employees 

agency:  Department  of  Defense. 
ACTION:  Proposed  rule. 

summary:  Some  countries  require  DoD 
civilian  employees  be  screened  for  the 


Human  Immunodeficiency  Virus  (HIV) 
before  they  may  enter  the  country.  DoD 
is  obligated  to  comply  with  such 
requirements.  HIV  is  the  virus 
associated  with  the  Acquired  Immune 
Deficiency  Syndrome  (AIDS).  To  assure 
the  consistent  observance  of  these 
requirements  and  the  proper  treatment 
of  its  employees,  the  Department  of 
Defense  proposes  to  issue  this  Part.  It 
establishes  a  single  approval  authority 
and  imiform  policies  and  procedures.  It 
also  provides  guidance  for  personnel 
administration  and  protection  of 
employees'  rights.  The  proposed  Part 
would  not  apply  to  employees  of 
organizations  or  business  concerns 
imder  contract  to  DoD,  nor  to 
dependents  or  family  members  of  DoD 
military  and  civilian  personnel.  The 
policy  would  apply  to  those  members  of 
the  general  public  who  apply  for  and 
have  been  tentatively  selected  for  DoD 
civilian  employment  in  a  host  nation 
that  requires  HIV  screening. 

date:  Submit  written  comments  on  or 
before  September  29, 1988. 

ADDRESS:  Send  comments  to  the 
Director,  Workforce  Relations,  Training 
and  Staffing  Policy,  Office  of  the  Deputy 
Assistant  Secretary  of  Defense  (Civilian 
Persormel  Policy),  Washington,  DC 
20301-4000. 

FOR  FURTHER  INFORMATION  CONTACT. 

Thomas  W.  Hatheway,  telephone  (202) 
695-2012. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  32  CFR  Part  58 

Foreign  relations.  Civilian  employees. 

Accordingly,  it  is  proposed  that  Title 
32,  Chapter  I  of  the  Code  of  Federal 
Regulations  be  amended  to  add  Part  58 
as  follows: 

PART  58— COMPLIANCE  WITH  HOST 
NATION  HUMAN  IMMUNODEFICIENCY 
VIRUS  (HIV)  SCREENING 
REQUIREMENTS  FOR  DoD  CIVILIAN 
EMPLOYEES 

Sec. 

58.1  Purpose. 

58.2  Applicability  ans  scope. 

58.3  DeRnitions. 

58.4  Policy. 

58.5  Responsibilities. 

58.6  Procedures. 

Authority:  10  U.S.C.  113  and  5  U.S.C.  301. 

§  58.1    Purpose. 

This  part  establishes  policies  and 
procedures  for  screening  DoD  civilian 
employees  for  Human 
Immunodeficiency  Virus  (HIV)  and  for 
the  use  of  screening  results. 


§58.2    AppilcabUity  and  scop*. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD),  the  Military 
Departments,  the  Organization  of  the 
Joint  Chiefs  of  Staff  (OjCS),  the  Unified 
and  Specified  Commands,  the  Inspector 
General  of  the  Department  of  Defense 
(IG,  DoD),  and  the  Defense  Agencies 
(hereafter  referred  to  collectively  as  the 
"DoD  Components"). 

§58.3    Deflnttions. 

(a)  Human  Immunodeficiency  Virus 
(HIV).  The  virus  associated  with  the 
Acquired  Immune  Deficiency  Syndrome 
(AIDS). 

(b)  Host  Nation.  A  foreign  nation  to 
which  DoD  U.S.  citizen  employees  are 
assigned  to  perform  their  official  duties. 

(c)  DoD  Civilian  Employees.  For 
purposes  of  this  part  this  term  includes 
current  and  prospective  DoD  U.S.  citizen 
employees.  It  includes  both 
appropriated  and  nonappropriated  fund 
personnel.  It  does  not  include  employees 
of  or  apphcants  for  positions  with 
private  sector  contractors  performing 
work  on  behalf  of  the  Department  of 
Defense. 

§58.4    Policy. 

It  is  the  policy  of  the  Department  of 
Defense  to  comply  with  operational  host 
nation  requirements  for  HIV  screening 
of  DoD  civilian  employees. 

§58.5    Responsibilities. 

(a)  The  Assistant  Secretary  of  Defense 
(ASD(FM&P))  shall  establish  policies 
governing  HIV  screening  of  DoD  civihan 
employees  assigned  to  host  nations,  in 
coordination  with  the  Assistant 
Secretary  of  Defense  (Health  Affairs) 
(ASD(HA)),  the  Assistant  Secretary  of 
Defense  (International  Security  Affairs) 
(ASD(ISA)),  and  the  DoD  General 
Counsel. 

(b)  The  ASD(ISA)  shall  identify  or 
confirm  host  nation  HIV  screening 
requirements  for  DoD  civilian 
employees,  and  coordinate  requests  for 
screening  with  the  Department  of  State. 

(c)  Heads  of  DoD  Components  shall 
implement  HTV  screening  policies  for 
DoD  civihan  employees  assigned  to 
overseas  areas.  Included  in  this 
responsibility  are  the  following  actions: 

(1)  Reporting  newly  estabhshed  host 
nation  HIV  screening  requirements  to 
the  ASD(FM&P)  and  providing  sufficient 
background  information  to  support  a 
decision. 

(2)  Developing  and  distributing  policy 
implementing  instructions. 

(3)  Establishing  procedure  to  notify 
individuals  who  are  evaluated  as  HIV 
seropositive  and  providing  initial 
counseling  to  them. 


§58.6 

(a)  Rtq«esta  for  aatkonity  to  I 
DoD  emcees  lor  HiV  iWl  be 
directed  la  die  ASOfP&ftf).  CMjr  thow 
requeste  wiO  be  accepted  wkkk  wc 
based  open  «a  efwietioiuJ  boat  iwtioB 
HTV  scveesing  raqweflwat  Requests 
based  epoik  other  eoneenn,  radr  as 
sessithre  foreign  poKcy  or  netfiesi 
health  care  issues,  will  not  be 
considered  under  this  poliqr.  Approvals 
will  be  provided  by  ASDGFM&Pl 
memoEandum. 

(b)  HIV  screenixig  riiall  be  cenaideted 
a  requirement  imposed  by  another 
nation  that  muat  be  met  prior  to  final 
decision  to  select  the  individnaL  ior  a 
positioD  or  prior  to  a{^KiviBf  tcmponry 
duty  OE  detail  to  the  koalaatfon.  "nxus^ 
the  Department  of  Defttue  ka»  oude  BO 
ofikcial  comnitmeBt  fnargieiag 
overseas  positioQa  to  tkooe  jaAvidwale 
who  refuse  to  eoopente  witk  the 
saeentng  leqeinaiads  oe  those  who 
cooperate  and  aie  diesDoaed  asHEV 
seropoaitovt. 

(c)  Those  who  refase  to  cooperate 
with  the  screening  requirement  shoB  be 
treated  as  follows: 

(1}  Those  who  volimteered  for  the 
assigament,  whether  pennanent  or 
temporary  in  aatura,  shaH  be  returned  to 
their  official  position  without  farther 
action  and  without  prejudice  with 
respect  to  employee  baaaAki^  cateer 
progression  opportiieihea,  oi  any  otkei 
peraonael  actioae. 

(2)  Those  who  ate  oMigaled  to  accept 
asstgDOKiit  to  the  best  oaiiaB  andcr  d» 
terms  of  an  aaopioyBSDi  a^eemmat, 
regukoly  sckcdufad  toorof  dety,  or 
similar,  piisr  obtitotic^  nay  be 
sabjectcd  to  an  opptofiriate  advmie 
personnel  actios  under  tbe  specie 
terms  of  the  employment  agreement,  or 
other  aatborities  tbat  HMy  aifplj. 

(d)  Tnose  wno  accept  tne  screemn^ 
and  are  evahiated  as  FflV  seropositive 
may  be  denied  the  assignment  on  the 
basis  that  evidence  of  seronegatrvity  is 
required  by  tfie  host  nation.  Sndt 
employees  shall  be  returned  to  Aeir 
current  positions  without  prefadtce. 
They  shafl  be  given  proper  coiinseRng 
and  shall  retain  all  tite  rights  and 
benefits  to  which  tbey  are  entitled 
inchiduig  acconmiodation*  for  (he 
hancficapped  a&  pravfcfed  in  the 
ASD(FMaP]  Memorandum  dated 
January  22. 1988.*  Federal  Personnel 


UMI 


■  Castes  Bujrbaobtaiaad&OBiDinElQ*. 
WocUoKa  Rata  tioiu,  IVainiac  and  Slalbg  FeKcf, 
OffleeottfiantepirtyAMiillitSamlanofBtefciMe 

n  "liiin  riiiiiiMi rrrfiiij  rmidifcufca  nr  wsai 
40oa 


Maniat  B^fetiB  790-42.  aisd  2»USC  784. 
Nob-DqD  ea^iloyeeo  akaeU  be  icfmcd 
to  appropriate  aapport  service 
organize  tioBOw 

(e)  SoBM  host  BOtioaa  may  not  bar 
eiUry  to  IfiV  aerapositive  DoO 
employee*  nay  tequice  repovtiof  auch 
individnala  to  boat  natioiv  authnritirs  In 
such  eases  DoO  civUiaa  employeaa  «Ao 
are  evaluated  aa  HIV  sen^tositive  shall 
be  infhried  of  the  tepoctiag 
requiremenL  They  ahkS  be  counaeled 
and  given  t^o  option  oi  decBnic^  the 
assignmut  and  being  returned  to  their 
offidal  positions  withoui  prejudice. 

(fj  A  positive  confirmatory  test  by 
Western  blot  must  be  accompUahed  on 
an  individual  if  the  screening  test 
(ELISA)  is  positive.  A  civilian  employee 
shall  not  be  Identified  aa  HIV  antibody 
positive  unless  the  eonfirmatory  test 
(Western  blot)  is  positive.  The  clmieat 
standards  contained  in  ASDfHAf 
Memorandum  dated  September  II, 
1987,*  shaQ  be  observed  daring  hntfal 
cmd  confirmatory  testing. 

(8)  ProoedHea  siiatt  be  cBtafa&bed  by 
DoD  Componeate  to  pctitock  dK 
confidentiality  of  test  resuita  foe  ail 
individuals,  cooaiatent  wkk  ASD(PM&P) 
Memoranduai  dated  [anaaiy  22. 1988 
and  32  CTU  Part  2868. 

(hj  Testa  shall  be  provided  by  the  DoD 
Components  at  no  cost  to  the  eo^iloyee 
or  applicant. 

(i}  Bnployeee  nfccted  witb  HIV  sfaaR 
be  comseled  ia  accordMiee  with  tke 
Secretary  of  Defense  Memorandem 
dated  April  20k  1987.* 

L.M.ByDien, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  DepartMmatofDtfgmm. 
A«pMt2Skt9n. 

[FR  Do&  88-19706  Filed  8-29-88:  R4S  amf 
anuNQ  cooc  mio-oi-m 


ENVIROMIENTAL  KIOTEGTIOII 
AGENCY 

40  CFR  Part  261 

[FRL-3438-9] 

Hazardous  Waste  llaMCtoM«l 
System,  Identification  and  "-"-g  of 
Hazardous  Waste;  New  Data  sad  Uss 
of  These  Data  Rogardlnsttw 
Establlshmont  of  Rogulatety  Laweis 
for  ttM  Toxctty  Cbaractaristic;  and  Use 
of  the  Itoder  for  trie  Dellstlhg  Program 

AOENCY:  Environmental  Protection 
Agency. 


ilCT—t  Notice  of  data  anrai!Aibty  and 
teqtKSt  £ar  coiiaiieaia^  nppkeaienl  to 
proposed  rule;  extensMHi  of  comment 
period 


tttaiaasrdt 

'  See  fbobiote  1  to  Isftflirit. 


;  The  purpose  of  this  notice  ia 
to  extend  the  pablic  camment  period  on 
the  supplement  to  the  Toxicity 
Characteristic  proposed  rule  end  use  of 
the  ground  water  oiodel  fa»  tbe  Debating 
Prolan,  which  aypeand  ia  the  Fsiasal 
Re^at*  OB  August  1.  laSA  pa  FR  2a8ee] 
and  waeU  aaeaid  Aehasaedoaa  waste 
identifirjitifln  rrgiilntinna  oodar  Sufatitie 
C  of  tte  Resource  CaaacrsatiBBaBd 
Recovery  Act  Spcdficaly,  Ibe  Agency 
will  acept  comments  anlit  September  22, 
198S. 

EPA  received  aeweral  re^ceta  for  an 
extesatoo  of  the  comBMat  peckid.  To 

ensure  that  commenters  have  adequate 
time  to  prepare  their  comments,  we  are 
taking  this  opporfnnity  to  tangAen  the 
conawnt  period  by  22  days,  &on 
August  51  to  September  22. 19BR 

DATES:  The  deadline  ktr  sababttiBg 
writtui  conunents  ob  the  Aagaet  X.  1988. 
notice  ia  extended  froai  Aafast  1%.  198ft 
to  Septenber  22, 19e& 

ADOREMES:  The  Qrigioal  and  three 
copies  of  all  comments,  identified  by  the 
Docket  Number  F-8a-TC3N-FPFFF. 
should  be  sent  to  the  foUowiog  address: 
EPA  RCRA  Docket  [S-212J,  US. 
Environmeotal  Protection  Agmcy,  401 M 
Street  SW.,  Washingtoo,  DC  20480.  Tbe 
EPA  RCRA  docket  is  located  in  the  subr 
basement  area  at  the  above  address, 
and  is  open  form  9:30  a.m.  to  3c39  pi.iB. 
Monday  through  Friday,  exchiding 
Federal  Holdiays.  To  review  docket 
materials,  members  of  the  pebtic  must 
make  an  appointment  by  calUng  (202) 
475-8327.  Material*  may  be  cap^  at  a 
cost  of  $ai5/page. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  informaron  contact  the 
RCRA  Hotline  by  calling  (800}  424-9348 
toll-free,  or  [202]  382-3000.  For 
information  on  specific  aspects  of  diia 
notice,  contact  Dr.  Zubair  Saleem  [2021 
382-4770,  Office  of  Solid  Waste  (OS- 
330],  U.S.  Environme&tal  Pcotectioa 
Agency,  401  M  Street  SW.,  Washington 
DC  2046a 

Dateih  An^iat  23,  UMA. 

J.W.  McGraw, 

Acting  AaaittaBt  Adoimmbmtarfor  Satid 
Waste  and  Emergency  Rnpatmik. 

[FR  Dbc  aB-1982»  Fikd  a-2S-a8c  %A&  an] 
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FEDERAL  MARITIIIE  COMMISSION 

46  CFR  Part  580 

[Docket  Na  88-19] 

Rule  on  Effective  Date  of  Tariff 
Ctiangee 

AOENCY:  Federal  Maritime  Conunission. 
ACTKM:  Proposed  rule. 

summary:  The  Commission  proposes  to 
amend  its  foreign  tariff  filing  rules  to 
require  common  carriers  to  publish  in 
their  tariffs  a  rule  specifying  that  rates, 
rules  and  charges  applicable  to  a  given 
shipment  must  be  those  published  and 
in  effect  on  the  date  the  cargo  is 
received  by  the  carrier  or  its  agent 
(including  a  connecting  inland  carrier  in 
the  case  of  an  intermodai  through 
movement). 

DATE:  Comments  due  on  or  before 

October  14. 1988. 

ADDRESS:  Comments  (Original  and 

fifteen  (15)  copies)  to: 

Joseph  C.  Polking,  Secretary.  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Washington.  DC  20573. 

RM  RMTHER  INF0RMAT10II  CONTACT: 

Robert  G.  Drew,  Director.  Bureau  of 
Domestic  Regulation.  Federal  Maritime 
Commission.  1100  L  Street.  NW.. 
Washington.  DC  20573.  (203)  523-5796. 
SUPPLEMENTARY  INFORMATION:  On 

December  16. 1987.  the  Trans-Pacific 
Westbound  Rate  Agreement  ('TWRA") 
filed  a  petition  for  rulemaking 
("Petition")  requesting  that  the 
Commission  issue  a  regulation 
precluding  the  application  of  any  carrier 
tariff  rate,  charge  or  rule  (other  than  a 
destination  charge)  to  cargo  physically 
received  by  the  carrier  prior  to  the 
effective  date  of  the  tariff  provision. 
TWRA  proposes  that  the  regulation 
specifically  prescribe  the  date  when  a 
tariff  rule  or  rate  becomes  applicable  to 
any  given  shipment. 

Notice  of  the  Petition  was  published 
in  the  Federal  Register  on  December  30, 
1987  (52  FR  49205).  providing  interested 
parties  the  opportunity  to  submit 
responses  to  the  Petition.  Replies  to  the 
Petition  were  received  from:  the  Asia 
North  America  Eastbound  Rate 
Agreement  ("ANERA");  Greece/United 
States  Atlantic  and  Gulf  Conference. 
Mediterranean  North  Pacific  Coast 
Freight  Conference,  and  South  Europe/ 
U.S.A.  Freight  Conference  (filing  jointiy 
as  the  "Mediterranean  Conferences"); 
Pacific  Coast/ Australia-New  Zealand 
Tariff  Bureau  ("PANCON");  Ocean  Star 
Container  Lane  ("Ocean  Star");  Forest 
Lines  Inc.  ("Forest  lines");  Tropical 
Shipping  &  Construction  Ltd.  ("Tropical 
Shipping");  International  Association  of 


NVOCCS  ("lANVOCC");  and  the 
Chemical  Manufacturers  Association 
("CMA"). 

TWRA  Petition 

TWRA  seeks  to  end  "pocket  rates," 
described  by  TWRA  as  a  tariff  practice 
whereby  the  carrier  negotiates  a  rate, 
receives  the  cargo  from  the  shipper,  but 
thereafter  publishes  the  agreed  rate  in 
its  tariff  after  the  transportation  has 
begun.  TWRA  claims  that,  in  effect,  the 
carrier  retains  the  agreed  freight  rate  "in 
[its]  pocket"  until  afier  it  has  secured 
the  cargo  for  its  own  carriage.  TWRA 
states  that,  at  the  present  time,  "pocket 
rate"  practices  are  lawful  under 
Commission  tariff  regulations. 

TWRA  claims  that  a  tariff  rule 
banning  the  use  of  "pocket  rates"  would 
directly  serve  the  purposes  which 
underlie  the  tariff  filing  requirement. 
TWRA  states  the  rationale  for  its 
Petition  as  follows: 

(FJiret.  it  serves  the  statutory  objective  of 
treating  similar  shippers  similarly  by 
enabling  shippers  to  know  what  their 
competitors  are  paying  for  ocean  transport 
before  themselves  committing  cargo  to  a 
carrier  second,  it  is  designed  to  permit 
shippers  to  know  what  their  own  rate  is  in 
advance  of  handing  over  the  cargo;  diird,  if 
Carrier  A  has  the  lower  rate  and  It  is 
publically  [sic]  available  this  fact  enables  the 
shipper  to  ask  Carrier  B  for  a  reduction  based 
thereon  and  also  enables  Carrier  B  to  verify 
the  correctness  of  that  claim;  fourth,  this 
principle  serves  fair  competition  by 
permitting  carriers  to  note  and  rely  upon  the 
published  rate  filed  by  their  competitors  and 
to  permit  competitive  responses  to  such  rates 
in  a  timely  manner  that  enables  other  carriers 
to  compete  for  the  cargo. 

Equating  the  use  of  pocket  rates  to 
secret  rebates,  TWRA  argues  that  the 
requested  tariff  regulation  would 
promote  rate  stability  and  the  certainty 
of  rate  application  to  particular 
shippers,  enhancing  fair  competition 
while  avoiding  unlawful  preferences  as 
between  shippers. 

The  regulation  suggested  by  TWRA 
does,  however,  permit  a  later  date  for 
destination  charges  than  for  other  tariff 
provisions.  TWRA  contends  that  "such 
later  dates  have  traditionally  been 
utilized,  normally  are  not  specific  to 
particular  commodities,  and  have  not 
been  found  to  have  the  adverse  effects 
of 'pocket' rates.  *  *  *" 

Responses  to  the  TWRA  Petition 

Comments  supportive  of  the  proposal 
were  filed  by  ANERA,  the  Mediterrean 
Conferences,  PANCON,  and  Ocean  Star 
(a  vessel  operating  common  carrier 
("VOCC")  in  tiie  Austi'ailia-U.S.  and 
Mediterranean-U.S.  trades).  These 
commenters  note  that  current  tariff  filing 
practices  permit  the  carrier  to  publish. 


after  the  transportation  of  the  shipment 
has  commenced,  a  tariff  rate  which 
would  apply  to  that  shipment,  lliese 
parties  assert  that  such  tariff  practices 
give  rise  to  "secret"  rates  which  are 
discriminatory  as  between  shipper,  and 
constitute  an  unfair  method  of 
competition  as  between  carriers.  While 
supportive  of  the  need  for  a  uniform  rule 
on  tariff  effectiveness,  the  commenters 
differ  on  the  precise  "cut-off"  date  to  be 
specified  for  tariff  purposes. 

Opposing  comments  were  submitted 
by  Tropical  Shipping,  Forest  Line, 
lANVOCC,  and  CMA.  These 
commenters  contend  that  the  proposed 
regulation  is  unnecessary  and  anti- 
competitive, as  TWRA  allegedly  has 
shown  no  discrimination  in  fact  to  have 
resulted  from  the  ciirrent,  permissive 
tariff  filing  requirements  as  to  rate 
effectiveness.  However,  even  if 
discrimination  does  result  the 
commenters  believe  the  dominant  policy 
issue  must  be  to  permit  the  "immediate" 
effectiveness  of  all  rate  reductions  to 
shippers,  and  to  allow  tariff  "flexibility" 
for  carriers  to  respond  quickly  to 
changing  market  conditions. 

DiscussioD 

The  pertinent  regulation,  46  CFR 
580.5(d)  '  currentiy  allows  the  carrier 
unilaterally  to  establish  one  or  more 
effective  dates  for  rating  and 
compliance  purposes,  which  dates  may 
differ  bom  the  time  at  which  the 
transportation  process  commences.  A 
carrier's  implementation  of  Tariff  Rule  3 
thus  may  operate  to  give  effect  to  two 
rates  applicable  at  the  same  time  to  the 
same  commodity — one  being  the  rate 
currentiy  published  and  made  effective 
in  the  carrier's  tariff  at  the  time  of 
tender  of  the  goods,  and  the  second 
being  an  unpublished  rate  but  one  no 
less  effective  as  to  the  cargo. 

Section  8(a)  of  the  Shipping  Act  of 
1984. 46  U.S.C  app.  1707.  requires  each 
common  carrier  and  conference  to  file 
with  the  Commission  tariffs  showing 
"all"  its  rates,  charges,  classifications, 
rules  and  practices  between  all  points 
and  ports  on  its  own  route  and  on  any 
through  transportation  route  that  has 
been  established.  It  is  questionable 
whether  this  statutory  obligation  is  met 


■  Thia  regulation  requires  aadi  carrier  to  pubiiah 
tariff  rule*  governing  lU  practices  on  specifiad  key 
subjects.  As  relevant  the  regulation  requires  tariff 
notice  of  the  following: 

(3)  Rate  applicability  rule.  A  clear  and  definite 
statement  of  the  time  at  which  a  rate  becomes 
applicable  to  any  given  shipment 

46  CFR  580.5(d)(3)  (1967)  (hereinafter  referred  to 
as  'Tariff  Rule  3").  Commission  requirements  in  this 
regard  have  remained  virtually  unamended  since 
1975. 
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by  a  carrier  transporting  cargo  subject 
to  a  rate  which  will  not  be  tariffed  until 
some  later  point  in  the  cargo's  journey, 
e.g.  immediately  prior  to  vessel  loading. 
Such  rate  practices  permit  a  future  act  of 
tariff  publication  to  "relate  back"  to 
shipments  already  in  transit,  thereby 
imposing  a  new  rate  over  the  rate  then 
applicable  in  the  carrier's  tariff.* 

In  the  hiatus  between  agreement  upon 
the  commodity  rate  and  its  subsequent 
publication,  the  unpublished  (but  agreed 
to)  rate  remains  for  all  intents  a  secret 
rate  between  shipper  and  carrier.  Only 
that  shipper  privy  to  the  rate  agreement 
can  directly  access  the  rate.  i.e.  tender 
cargo  in  the  knowledge  of  the 
retroactive  effect  to  be  extended  by  the 
carrier  to  the  new  rate  under  Tariff  Rule 
3.  Such  a  result  appears  to  defeat  the 
basic  purpose  of  tariff  Hling.  See,  e.g., 
Ghiselli  Bros.  v.  Micronesia  Interocean 
Line  Inc.  13  F.M.C.  179, 181  (1969). 

The  Conunission  proposes  to  address 
the  issue  of  "pocket  rate"  practices  by 
prescribing  an  effective  date  for  rating 
purposes  which  is  uniform  and 
consistent  with  the  date  on  which  the 
carrier  assumes  its  contractual  and 
regulatory  obligations  with  respect  to 
the  transportation,  i.e.,  beginning  with 
delivery  of  the  cargo  to  the  carrier  for 
shipment.  The  regulation  here  proposed 
is  intended  to  foreclose  a  potential 
avenue  for  post  hoc  ratemaking,  in  order 
to  avoid  discriminatory  effects  vis-a-vis 
shippers  and  carriers,  and  to  maintain 
the  integrity  of  the  tariff  filing  system. 

The  proposed  rule  does  not  include 
TWRA's  suggestion  as  to  destination 
charges.  An  exception  for  such  charges 
could  threaten  objective  or  uniform 
application  of  carrier  rates  and  charges. 
Moreover,  such  exception  could  shift  the 
focus  of  any  unauthorized  ratemaking 
from  the  initial  stages  of  the 
transportation  to  the  discharge  stage. 

The  Commission  has  determined  that 
this  regulation  is  not  a  "major  rule"  as 
defined  in  Executive  Order  12291  dated 
February  27, 1981,  because  it  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 


*  By  analogy.  Commiuion  tariff  regulation* 
currently  prohibit  the  publication  of  any  rate  which 
would  "duplicate  or  conflict  with"  existing  rata*  in 
the  same  tariff  on  the  same  commodity,  46  CFR 
58a8(k)(l). 


based  enterprises  in  domestic  or  export 
markets. 

The  Commission  finds  that  the 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  Section 
601(2]  of  the  Act  excepts  from  its 
coverage  any  "rule  of  particular 
applicability  to  rates  or  practices 
relating  to  such  rates  *  *  *".  As  the 
proposed  rule  relates  to  particular 
applications  of  rates  and  rate  practices, 
the  Regulatory  Flexibility  Act 
requirements  are  inapplicable. 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3504(h). 
Comments  on  the  information  collection 
aspects  of  this  rule  should  be  submitted 
to  the  Office  of  Information  and 
Regulatory  Affairs  of  0MB,  Attention: 
Desk  Officer  for  the  Federal  Maritime 
Commission. 

List  of  subjects  in  46  CFR  Fart  580 

Maritime  carriers;  Rates  and  fares; 
Reporting  and  record  keeping 
requirements. 

Therefore,  pursuant  to  5  U.S.C.  553; 
sees,  a  9, 10  and  17  of  the  Shipping  Act 
of  1984,  46  U.S.C.  app.  1707, 1708. 1709, 
and  1716,  the  Federal  Maritime 
Commission  proposes  to  amend  part  580 
of  Title  46  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  580-4  AMENDED] 

1.  The  authority  citation  for  Part  580 
continues  to  read: 

Authority:  5  U.S.C.  553;  46  U.S.C.  app.  1702- 
1705, 1707-1709, 1712. 1714-1716  and  1718. 

2.  In  5  580.5  revising  paragraph  (d)(3) 
to  read  as  follows: 

§580.5    Tariff  contants 


(d)  *  •  ' 

(3)  Effective  date  rule.  All  tariffs  shall 
provide  that  the  tariff  rates,  ndes  and 
charges  applicable  to  a  given  shipment 
must  be  those  published  and  in  effect 
when  the  cargo  is  received  by  the  ocean 
carrier  or  its  agent  (including  originating 
carriers  in  the  case  of  rates  for  through 
transportation). 
***** 

By  the  Commission. 
Joseph  C  Polking. 
Secretary. 
[FR  Doc.  88-19603  Filed  6-29-88;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  SS-383,  RM-6337] 

Radio  Broadcasting  SorvlCM; 
Hinasviila,  CA 

AOCNCY:  Federal  Commimications 
Commission. 

ACnow  Proposed  rule. 

summary:  This  dociunent  requests 
comments  on  a  petition  for  rule  making 
filed  by  E.  D.  Steele,  Jr..  proposing  to 
allot  Channel  284A  to  Hinesville, 
Georgia,  as  its  second  FM  service. 
Coordinates  for  Channel  284A  are  31- 
50-59  and  81-36-11. 

DATES:  Comments  must  be  filed  on  or 
before  October  7, 1988,  and  reply 
comments  on  or  before  October  24. 1988. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Anne  Thomas  Paxson, 
Borsari  &  Paxson,  2100  M  Street.  NW. 
Suite  610.  Washington,  DC  20037. 
(Attorney  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACR 

Montrose  H.  Tyree,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-383,  adopted  July  6, 1988,  and 
released  August  16, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1208.  See  47  CTR  1.1204(b) 
for  rules  governing  permissible  ex  parte 
contacts. 
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For  information  regarding  proper  filing 
procedures  for  comments,  Seie  47  CFR 
1.415  and  1.420. 

List  of  subfects  in  47  CFR  Part  73 

I        Radio  broadcasting. 

'        Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-19612  FUed  8-29-88:  8:45  am] 

BtLUNQ  CODE  f7ia-«1-M 


47  CFR  Part  73 

[MM  Docket  Na  88-384,  RM-C102] 

Radio  Broadcastiiig  Services;  Fort 
Myers  Beadi,  FL 

AQENCv:  Federal  Communications 

Commission. 

ACnON:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rulemaking 
filed  by  Justice  Broadcasting — Fort 
Myers  Beach,  Inc.,  licensee  of  Station 
WQEZ(FM),  Fort  Myers  Beach,  Florida 
proposing  die  substitution  of  Channel 
257C2  for  Channel  257A  at  Fort  Myers 
Beach,  and  the  modification  of  its  Class 
A  license  accordingly,  coordinates  26- 
25-30  and  82-04-30. 
DATES:  Comments  must  be  filed  on  or 
before  October  7, 1988,  and  reply 
comments  on  or  before  October  24, 1988. 
ADDRESS:  Federal  Conmiunications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Melodie  A  Virtue,  Haley, 
Bailer  &  Potts,  2000  M  Sb«et  NW.,  Suite 
600.  Washington.  DC  20036  (attorney  for 
petitioner]. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202]  634-6530. 

SUPPIEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-384,  adopted  July  12. 1988,  and 
released  August  16. 1988.  The  full  text  of 
this  Conmiission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Docket  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Sb«et  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  tmtil  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
This  is  a  restricted  notice  and  comment 
rule-making  proceeding.  See  47  CFR 
1.1208.  See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjecto  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-19614  Filed  8-2»-88: 8:45  am] 

SaUNO  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  88-312;  RM-«127;  RM- 
6135] 

Radio  Broadcast  Services;  Pearl  and 
liAagee,  iiS;  Correction 

agency:  Federal  Conmiunications 
Commission. 

ACTION:  Proposed  rule;  correction. 

summary:  This  action  corrects  the 
comment  and  release  dates  of  the 
Proposed  Rule  in  this  proceeding 
concerning  FM  channel  allotments  for 
Pearl  and  Magee,  MS. 

DATES:  Comments  are  now  due  on  the 
Proposal  by  October  17. 1988  and  replies 
by  November  1. 1988.  In  addition,  the 
release  date  of  the  full  text  mentioned 
under  the  "Supplementary  Information" 
portion  of  the  I^amble,  is  corrected  to 
read:  August  25, 1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerie,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  The 

Notice  of  Proposed  Rule  Making  was 
published  on  July  29, 1988  at  53  FR 
28673.  Due  to  an  oversight,  notice  of  the 
action  was  never  distributed  As  a 
result,  the  comment/reply  comment 
dates,  as  well  as  the  official  release  date 
of  the  full  text,  are  corrected  as  shown 
above. 

H.  Walker  Feaster  ID, 

Acting  Secretary. 

[FR  Doc.  88-19606  Filed  8-29-88;  8:45  am] 

BtLLMQ  CODE  t712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  8»-75;  RM-5334] 

Televfsion  Broadcasting  Services; 
Panama  City,  FL 

AOENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal  of. 

SUMMARY:  The  Commission  hereby 
dismisses  the  request  of  Nolan  Ball, 
proposing  the  allotment  of  UHF 
television  Channel  *68  to  Panama  City, 
Florida  for  noncommercial  educational 
use.  With  this  action,  this  proceeding  is 
terminated 

FOR  FURTHER  INFORMATION  CONTACT! 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPUEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-75, 
adopted  July  14, 1988,  and  released 
August  12, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Sti«et.  NW.. 
Washington.  DC.  "The  Complete  test  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Sti^et  NW.,  Suite 
140  Washington,  DC  20037. 

Federal  Communications  Ck)mmi8sion. 

Steve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-19613  Filed  8-29-88;  8:45  am] 
BILUNQ  CODE  SZll-ei-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  548  and  552 
[QSAR  Nottee  5-257] 

Qeneral  Services  Administration 
Acquisition  Regulation;  Value 
Engineering 

agency:  Office  of  Acquisition  Policy. 
GSA 

ACTION:  Proposed  rule. 

SUMMARY:  This  notice  invites  written 
comments  on  a  proposed  change  to  the 
General  Services  Administration 
Acquisition  Regulation  (GSAR)  which 
would  delete  the  current  material  in  part 
548  and  add  material  to  provide:  agency 
policy  for  the  use  of  value  engineering 
techniques,  value  engineering  proposal 
submission  and  processing  requiremejits 
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for  certain  types  of  contracts,  agency 
policy  with  respect  to  shared  saving  on 
certain  types  of  contracts,  and  to 
prescribe  a  clause  entitled  "Value 
Engineering  Program— Architect- 
Engineer."  Part  552  would  also  be 
amended  to  add  the  text  of  the  clause. 
The  intended  effect  is  to  implement  the 
requirements  in  0MB  Circular  A-131, 
Value  Engineering,  dated  February  3, 
1988,  and  to  provide  guidance  to  GSA 
contracting  activities  pending  a 
permanent  revision  to  the  regulation. 

DATK  Comments  should  be  submittee  to 
Ae  Office  of  GSA  Acquisition  Policy 
and  Regulations  at  the  address  shown 
below  on  or  before  September  29, 1988 
to  be  considered  in  the  final  rule. 

address:  Interested  parties  should 
submit  written  comments  to:  General 
Servcies  Administration,  Office  of  GSA 
Acquisition  Policy  and  Regulations  (VP). 
18th  and  F  Street.  NW.  Room  4026. 
Washington,  DC  20405.  Requests  for  a 
copy  of  the  proposal  should  be 
adcTOssed  to  Ms.  Marjorie  Ashby  at  the 
same  address  or  call  (202)  523-2322. 

KM  nmTHER  INFORMATION  CONTACR 
Mr.  John  Joyner,  Office  of  GSA 
Acquisition  Policy  and  Regulations.  18th 
and  F  Street,  NW.  Washington,  DC 
20405,  (202)  523^916. 

SUPPLEMENTARY  INFORMATION:  The 
Director,  Office  of  Managment  and 
Budget  (OMB).  by  memorandum  dated 
December  14, 1984,  exempted  certain 
agency  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  rule.  The  GSA  certifies 
that  this  docimient  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibilty  Act  (5 
U.S.C.  601  et  seq).  The  proposed  rule 
supplements  the  Federal  Acquisition 
Regulation  by  providing  for  the  use, 
where  appropriate,  of  value  engineering 
techniques  to  identify  and  eliminate 
nenessential  cost  in  contracts  awarded 
by  the  General  Services  Administration, 
llierefore,  no  regulatory  flexibility 
analysis  has  been  prepared.  The  rule 
does  not  contain  information  collection 
requirements  which  require  the  approval 
of  OMB  under  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  48  CFR  Parts  548  and 
552. 

Government  procurement. 
Dated:  August  18, 198& 
Ida  M.  UsUd. 

Director,  Office  of  GSA  Acquisition  Policy 
and  Regulations. 

[FR  Doc.  88-19596  Filed  8-29-88;  8:45  am] 
BILUNQ  COOC  naiK41-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  23 

Export  of  Bobcat  Taken  in  1988  and 
SulMeqiient  Seasons 

AOENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

summary:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(Convention)  regulates  international 
trade  in  certain  animal  and  plant 
species.  As  a  general  rule,  exports  of 
animals  and  plants  listed  in  Appendix  II 
of  the  Convention  may  occur  only  if  a 
Scientific  Authority  has  advised  a 
permit-issuing  Management  Authority 
that  such  exports  will  not  be  detrimental 
to  the  survival  of  the  species,  and  if  the 
Management  Authority  is  satisfied  that 
the  animals  or  plants  were  not  obtained 
in  violation  of  laws  for  their  protection. 

This  notice  announced  proposed 
findings  by  the  Scientific  Authority  and 
Management  Authority  of  the  United 
States  on  the  export  of  bobcat  harvested 
in  the  1988  and  subsequent  years  on  the 
Wind  River  Indian  Reservation, 
Wyoming,  by  enrolled  members  of  the 
Arapahoe  and  Shoshone  Tribes.  These 
proposed  findings  also  stipulate  that 
monitoring  procedures  previously 
established  for  other  States  and  Indian 
tribes  be  extended  to  include  Wind 
River  Indian  Reservation,  Wyoming.  The 
Service  intends  to  make  these  findings 
to  span  a  period  not  limited  to  a  single 
harvest  season.  The  Service  requests 
comments  on  these  proposed  findings. 
date:  The  Service  will  consider 
comments  received  by  September  14, 
1988  in  making  its  final  determination 
and  rule. 

address:  Please  send  correspondence 
concerning  this  notice  to  the  Office  of 
Scientific  Authority,  U.S.  Fish  and 
Wildlife  Service,  Washington,  D.C. 
20240.  Materials  received  will  be 
available  for  public  inspections  fit>m 
8:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  at  the  Office  of  Scientific 
Authority,  room  537, 1717  H  Street  NW. 
Washington.  DC  or  at  the  Office  of 
Management  Authority,  room  400, 1375 
K  Street.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scientific  Authority  Finding— Dr. 
Charles  W.  Dane,  Office  of  Scientific 
Authority,  U.S.  Fish  and  Wildlife 
Service,  Washington.  DC  20240, 
telephone  (202-653-5948). 

Management  Authority  Findings — Mr. 
Marshall  P.  Jones.  Office  of  Management 


Authority,  U.S.  Fish  and  Wildlife 
Service,  Washington,  DC  20240, 
telephone  (202)  343-4968. 

Export  Permits — Mr.  Richard  K. 
Robinson,  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Services,  Washington,  DC  20240, 
telephone  (202)  343-4955. 

State  Export  Programs — Mr.  S.  Ronald 
Singer,  Office  of  Management  Authority, 
U.S.  Fish  and  Wildlife  Services, 
Washington,  DC  20240,  telephone  (202) 
343^963. 

SUPPLEMENTARY  INFORMATION:  On 

January  5, 1984  (49  FR  590],  the  Service 
published  a  rule  granting  export 
approval  for  bobcats  [Lynx  rufus]  and 
certain  other  Convention-listed  species 
from  specified  States  for  the  1983-64  and 
subsequent  harvest  seasons.  On  March 
24, 1988  (53  FR  9631),  Kentucky  and  the 
White  Mountain  Apache  Tribe  were 
added  to  this  Ust  of  approved  export 
States.  The  purpose  of  this  proposed 
rule  is  to  add  the  Wind  River  Indian 
Reservation,  Wyoming,  to  the  list  of 
State  and  Indian  Nations  for  which  the 
export  of  bobcats  is  approved. 

The  Convention  regulates  import, 
export,  reexport,  and  introduction  from 
the  sea  of  certain  animal  and  plant 
species.  Species  for  which  trade  is 
controlled  are  included  in  three 
appendices.  Appendix  I  includes  species 
threatened  with  extinction  that  are  or 
may  be  affected  by  trade.  Appendix  II 
includes  species  that  although  not 
necessarily  now  threatened  with 
extinction  may  become  so  unless  trade 
in  them  is  strictly  controlled.  It  also  lists 
species  that  must  be  subject  to 
regulation  in  order  that  trade  in  other 
currently  or  potentially  threatened 
species  may  be  brought  under  effective 
control  (e.g.,  because  of  difficulty  in 
distinguishing  specimens  of  currently  or 
potentially  threatened  species  from 
those  of  other  listed  species).  Appendix 
III  includes  native  species  that  any  Party 
nation  identified  as  being  subject  to 
regulation  within  its  jurisdiction  for 
purposes  of  preventing  or  restricting 
exploitation,  and  for  which  it  needs  the 
cooperation  of  other  Parties  in 
controlling  trade. 

In  the  January  5, 1984,  and  the  August 
18, 1983  (48  FR  37494)  Federal  Register 
documents,  the  Service  announced  the 
decision  from  a  review  of  listed  species 
concluded  at  the  Fourth  Meeting  of  the 
Conference  of  the  Parties  in  Botswana 
that  each  of  the  species  or 
geographically  separate  populations 
including  the  bobcat,  should  be  regarded 
as  listed  in  Appendix  II  because  of  its 
similarity  in  appearance  to  other  listed 
species  or  populations.  As  indicated  in 
those  documents,  the  Conference  of  the 
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Parties  adopted  a  resolution  accepting 
the  report  of  the  Central  Committee  on 
the  10-year  review  of  species  listed  in 
Appendices  I  and  II.  The  report  included 
reconunendations  that  these  populations 
ro  species  should  be  considered  as 
listed  in  Appendix  II  only  because  of 
similarity  in  appearance,  if  they  were  to 
be  retained  in  that  appendix. 

The  January  5, 1984,  document 
described  how  the  Service,  as  ScientiHc 
Authority,  planned  to  monitor  the  status 
of  these  species  and  their  trade  on  an 
annual  basis  so  that  it  could  detect  any 
significant  downward  trends  in 
populations  and,  where  necessary, 
institute  more  restrictive  export  controls 
in  response  to  them.  The  document  also 
described  how  the  Services,  as 
Management  Authority,  would 
determine  if  specimens  had  been 
lawfully  acquired  on  the  basis  of  tagging 
requirements. 

Scientific  Authority  Findings 

Article  IV  of  the  Convention  requires 
that  an  export  permit  for  any  specimen 
of  a  species  included  in  Appendix  II 
shall  only  be  granted  when  certain 
findings  have  been  made  by  the 
Scientific  Authority  and  Management 
Authority  of  the  exporting  coimtry.  The 
Scientific  Authority  must  advise  "that 
such  export  will  not  be  detrimental  to 
the  survival  of  that  species"  before  a 
permit  can  be  granted  by  the 
Management  Authority. 

The  Scientific  Authority  for  the  United 
States  must  develop  such  advice  on  non- 
detriment  for  the  export  of  Appendix  11 
animals  in  accordance  with  S  1537(c](2] 
of  the  Endangered  Species  Act  of  1973 
(the  Act),  as  amended.  The  Act  states 
that  the  Secretary  of  the  Interior  is 
required  to  base  export  determinations 
and  advice  "upon  the  best  available 
biological  information  derived  from 
professionally  accepted  wildhfe 
management  practices  but  is  not 
required  to  make,  or  require  any  State  to 
make,  estimates  of  population  size  in 
making  such  determinations  or  giving 
such  advice." 

The  bobcat  is  managed  by  the  wildlife 
agencies  of  individual  States  and  Indian 
Tribes  and  Nations.  Those  States  and 
Indian  Nations  from  which  the  Services 
has  approved  the  export  of  bobcats  in 
the  1983-84  and  subsequent  taking 
seasons  were  identified  in  the  January  5, 
1984,  Federal  Register  (49  FR  590),  and 
the  March  24, 1988,  Federal  Register  (53 
FR  9631),  and  listed  in  50  CFR  23.52. 
Each  export-approved  State  or  Indian 
Tribe  or  Nation  in  which  this  animal  is 
harvested  has  a  program  to  regulate  the 
harvest.  Based  on  information  received 
fi-om  the  Wind  River  Indian  Reservation, 
Wyoming,  the  Service  proposes  adding 


that  Indian  Reservation  to  those  States 
and  Indian  Reservation  and  Nations 
from  which  bobcat  export  is  approved 
by  the  Service. 

Consistent  with  the  determination 
that  the  bobcat  is  listed  to  enable  trade 
in  other  species  to  be  effectively 
controlled,  the  Scientific  Authority 
considers  this  control  aspect  when 
advising  on  non-detriment.  Marking  of 
pelts  with  tags  bearing  the  country  and 
State  of  origin,  year  of  harvest,  name  of 
the  species,  a  unique  serial  number,  and 
the  issuance  of  export  permits  naming 
the  species  being  traded  is  sufficient  to 
address  problems  of  identification  due 
to  similarity  in  appearance  between 
bobcats  and  other  species  (see 
Management  Authority  findings  for  tag 
specification). 

In  addition  to  considering  the  effect  of 
trade  on  species  or  populations  other 
than  those  being  exported  bom  the 
United  States,  the  Service  will  monitor 
the  status  of  the  bobcat  managed  by  the 
Wind  River  Indicm  Reservation, 
Wyoming,  to  (1)  determine  whether 
treatment  of  these  furbearers,  listed 
because  of  similarity  in  appearance, 
remains  appropriate,  and  (2)  detect  any 
significant  downward  trends  in  the 
population  and,  where  necessary,  advise 
on  more  restrictive  export  controls  in 
response  to  them.  This  monitoring  and 
assessment  will  follow  the  same 
procedures  adopted  for  other  States  and 
Indian  Tribes  and  Nations  (see  49  FR 
590).  As  part  of  this  monitoring  program, 
the  States  and  Indian  Tribes  and 
Nations  that  have  been  approved  for 
export  of  bobcats  are  annually 
requested  to  certify  that  the  harvest  of 
bobcats  will  not  be  detrimental  to  the 
survival  of  the  species  and  to  provide 
data  and/or  the  basis  for  support  of  this 
assessment.  A  determination  can  be 
made  about  the  treatment  of  this  species 
and  whether  a  management  program 
needs  to  be  adjusted  in  a  particular 
State,  Indian  Tribe  or  Nation  by  a 
review  of  available  information  and 
accumulated  data  by  the  Office  of 
Scientific  Authority. 

Scientific  Authority  guidelines 
developed  for  bobcat  export  under  the 
provisions  of  Convention  Article  11.2(a), 
which  represent  professionally-accepted 
wildlife  management  practices,  are 
presented  in  more  detail  in  the  August 
18, 1983,  Federal  Register  document  (48 
FR  37494).  These  guidelines  are 
summarized  as  follows: 

A.  Minimum  requirements  for 
biological  information: 

(1)  Information  on  the  condition  of  the 
population,  including  trends  (the  method 
of  determination  to  be  a  matter  of  State, 
Indian  Tribe  or  Nation's  choice),  and 


population  estimates  where  such 
information  is  available; 

(2)  Information  on  total  harvest  of  the 
species; 

(3)  Information  on  distribution  of 
harvest:  and 

(4)  Habitat  evaluation. 

B.  Minimum  requirements  for  a 
management  program: 

(1)  There  should  be  a  controlled 
harvest,  methods  and  seasons  to  be  a 
matter  of  State,  Indian  Tribe,  or  Nation's 
choice; 

(2)  All  skins  should  be  registered  and 
marked;  and 

(3)  Harvest  level  objectives  should  be 
determined  annually  by  the  State, 
Indian  Tribe  or  Nation. 

The  Wind  River  Indian  Reservation, 
Wyoming,  has  provided  population 
estimates  based  on  the  relationship 
between  population  density  from  other 
studies  in  the  State  and  habitat  types 
and  distribution  on  the  Reservation. 
This  information  has  been  supplemented 
with  data  on  reproductive  rates  and  age 
structure  of  the  population  obtained 
from  harvested  bobcats,  and  with 
relative  number  of  bobcats  trapped  per 
trapping  effort. 

Bobcat  harvest  on  the  Wind  River 
Indian  Reservation  is  limited  to  enrolled 
members  of  the  Shoshone  and  Arapahoe 
Tribes  who  must  attach  a  tribal  tab  to 
the  bobcat  pelt  immediately  at  take. 
Under  an  interagency  agreement 
between  the  Bureau  of  Indian  Affairs 
and  the  U.S.  Fish  and  Wildlife  Service, 
the  Service  oversees  the  wildlife 
program  on  the  Wind  River  Indian 
Reservation.  Wind  River  Agency  game 
wardens  monitor  and  control  actual 
hunting  and  trapping  activities  and  will 
replace  tribal  tags  with  Convention 
export  tags  before  the  bobcat  pelt 
ownership  is  transferred  or  the  pelt 
leaves  the  Reservation. 

Based  upon  information  presented  by 
the  Wind  River  Reservation,  Wyoming, 
including  Reservation  Agency  bobcat 
regulations,  and  in  consideration  of  the 
basis  for  the  species'  Hating  in  Appendix 
n  of  the  Convention,  the  Service 
proposes  to  issue  Scientific  Authority 
advice  in  favor  of  export  of  bobcats 
harvested  in  1988  and  subsequent 
harvest  seasons  from  Wind  River 
Reservation,  Wyoming. 

Management  Authority  Findings 

Exports  of  Appendix  II  species  are  be 
allowed  under  the  Convention'nnly  if 
the  Management  Authority  is  satisfied 
that  the  specimens  were  not  obtained  in 
contravention  of  laws  for  the  protection 
of  the  involved  species.  The  Siervice, 
therefore,  must  be  satisfied  that  the 
bobcat  pelts,  hides,  or  products  being 
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exported  were  not  obtained  in  violation 
of  State,  Indian  Tribal  or  Nation,  or 
Federal  law  in  order  to  allow  export. 
Evidence  of  legal  taking  for  Alaskan 
gray  wolf,  Ala^an  brown  or  grizzly 
bear,  American  alligator,  bobcat,  lynx, 
and  river  otter  is  provided  by  State  and 
Indian  Tribe  or  Nation  tagging  programs. 
The  Service  annually  contracts  for  the 
manufacture  and  delivery  of  special 
Convention  animal-hide  tags  for  export- 
qualified  States  and  Indian  Nations.  The 
Service  has  adopted  the  following 
Management  Authority  export 
guidelines  for  the  1983-84  and 
subsequent  taking  seasons: 

(1)  Current  State  and  Tribe  or  Nation 
hunting,  trapping  and  tagging 
regulations  and  sample  tags  must  be  on 
file  with  the  Office  of  Management 
Authority; 

(2)  The  tags  must  be  durable  and 
permanently  locking,  and  must  show 
U.S.-CITES  logo.  State  and  Indian  Tribe 
or  Nation  of  cnigin.  year  of  take,  species, 
and  be  serially  unique; 

(3]  The  tag  must  be  applied  to  all  pelts 
taken  within  a  mininnirn  time  after  take, 
as  specified  by  the  State  and  Indian 
Tribe  or  Nation,  and  such  time  should 
be  as  short  as  possible  to  minimize 
movement  of  untagged  pelts; 

(4)  The  tag  must  be  permanently 
attached  as  authorized  and  prescribed 
by  the  State  and  Indian  Tribe  or  Nation; 

(5)  State  and  Indian  Tribe  or  Nation 
registered-dealers  or  State  and  Indian 
Tribe,  or  Nation-licensed  takers  allowed 
to  attach  expwt  tags  must  account  for 
tags  received  and  must  retiim  unused 
tags  to  the  State  or  Indian  Tribe  or 
Nation  within  a  specified  time  after 
taking  season  closes;  and, 

(6)  Fully  manufactured  fur  (or  hide) 
products  may  be  exported  from  the 


United  States  only  when  the  Convention 
export  tags,  removed  &x)m  the  hides 
used  to  manufacture  the  product  being 
exported,  are  surrendered  to  the  Service 
prior  to  export. 

Proposed  Export  Dedsifon 

The  Service  proposes  to  approve 
exports  of  Wind  River  Indian 
Reservation  bobcats  harvested  in  the 
1988  and  subsequent  harvest  seasons  on 
the  grounds  that  both  Scientific 
Authority  and  Management  Authority 
guidelines  are  satisfied. 

Comments  S<dicited 

The  Service  requests  comments  on 
these  proposed  findings.  Final  findings 
will  take  into  consideration  the 
comments  and  any  additional 
information  received,  and  such 
consideration  might  lead  to  final 
findings  that  differ  from  this  proposal. 

The  proposal  is  issued  under  authority 
of  Hie  Endangered  Species  Act  of  1973 
as  amended  (18  U.S.C.  1531  et  seq.).  The 
authors  are  S  Ronald  Singer.  Office  of 
Management  Authority,  and  Dr.  Charles 
W.  Dane.  Office  of  Scientific  Authority. 

Note:  The  Department  has  previously 
determined  that  the  export  of  bobcats  of 
various  States  and  Indian  Tribes  or  Nations, 
taken  in  the  1963-1964  and  subsequent 
harvest  seasons,  was  not  a  major  Federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment  within  the 
meaning  of  Section  102(l)(c)  of  the  National 
Environmental  Policy  Act  and,  therefore,  the 
preparation  of  an  Environmental  Impact 
Statement  was  not  required  (48  FR  37494). 
Because  these  proposed  findings  do  not 
significantly  differ  from  the  previous  export 
findings,  the  previous  detennination  not  to 
prepare  an  Environmental  Impact  Statement 
on  export  of  Ijobcats  taken  during  the  1983- 
1964  and  suiMeqnent  harvest  seasons  in 


certain  States  (49  FR  590)  remains 
appropriate.  The  Department  has  also 
previously  determined  that  such  harvest  was 
not  a  maior  rule  under  Executive  Order  12291 
and  did  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601).  Because  the  existing  rule  treats 
exports  on  a  State-by-State  and  Indian 
Nation-by-Indian  Nation  basis  and  proposes 
to  approve  export  in  accordance  with  a  State 
or  Indian  Nation  management  program,  the 
rule  will  have  Uttle  effect  on  small  entities  in 
and  of  itself.  This  proposed  rule  does  not 
contain  any  infbnnation  collection 
requirements  that  require  approval  by  the 
Office  of  Management  and  Aidget  under  44 
U.S.C  3501  et  seq. 

List  of  Subjects  in  50  CFK  Part  23 

Endangered  and  threatened  wildlife, 
Exports,  Fish,  imports,  Hants 
(agriculture).  Treaties. 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

Accordingly,  the  Service  proposes  to 
amend  part  23  of  Title  50,  Code  of 
Federal  Regulaticms,  as  set  forth  below: 

1.  The  authwity  citation  for  Part  23 
continues  to  read  as  foUows: 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  TIAS  8249;  and  Endangered 
Species  Act  of  1973.  87  Stat.  884. 16  U.S.C 
1531  et  seq. 

2.  In  Subpart  F— Export  of  Certain 
Species,  S  23.52  is  revised  to  read  as 
follows: 

§  23.52    Bobcat  (Lynx  rtifus). 

States  for  which  the  export  of  the 
indicated  season's  harvest  may  be 
permitted  under  §  23.15  of  this  part: 
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Legend:  +— Export  approval; export  not  approved;  E— 1979-80  bobcat  enjoined  by  U.S.  District  Court,  District  of  Columbia;  E(1)— As  above  but  for  eastern 

portkxi  of  State;  E(2)— As  above  but  for  high  plans  ecological  area;  P— Proposed. 


(b)  Condition  on  export:  Each  pelt 
must  be  clearly  identified  as  to  species. 
State  or  Indian  Tribe  or  Nation  of  origin, 
and  season  of  taking  by  a  permanently 
attached,  serially  numbered  tag  of  a 
type  approved  and  attached  under 
conditions  established  by  the  Service. 
Exception  to  tagging  requirement: 


finished  furs  and  fully  manufactured  fur 
products  may  be  exported  from  the 
United  States  when  the  State  or  Indian 
Tribe  or  Nation  export  tags,  removed 
from  the  hides  used  to  manufacture  the 
product  being  exported,  are  surrendered 
to  the  Service  prior  to  export.  Such  tags 
must  be  removed  by  cutting  the  tag  strap 


on  the  female  side  next  to  the  locking 
socket  of  the  tag  so  the  locking  socket 
and  locking  tip  remain  joined. 

Dated:  August  5, 1988. 
Susan  Recce 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
[FR  Doc.  88-19601  Filed  8-29-88:  8:45  am) 
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orgarvzation  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ACTION 

Fottar  Grandparent  Program  (FGP) 

agency:  action. 

action:  Notice  of  Availability  of  Funds. 


:  ACTION  announces  the 
availability  of  funds  for  Rscal  Year  1989 
for  new  FGP  grants.  FGP  is  authorized 
under  Title  II,  Part  B.  of  the  Domestic 
Volunteer  Service  Act  of  1973,  as 
amended  (Pub.  L93-113).  Grants  will  be 
competed  only  in  ACTION  Region  IV 
(covering  the  states  of  Alabama,  Florida, 
Georgia,  Mississippi,  North  Carolina, 
South  Carolina,  and  Tennessee)  and  in 
ACTION  Region  VI  (covering  the  states 
of  Arkansas,  Kansas,  Louisiana, 
Missouri,  New  Mexico,  Oklahoma,  and 
Texas). 

Completed  application  packages  are 
to  be  submitted  to  the  appropriate 
ACTION  State  Office.  FGP  project 
grants  will  be  awarded  for  a  12-month 
period  and  may  be  renewed. 

Application  forms  and  technical 
assistance  are  available  from  ACTION 
State  Offices: 

State  Offices  in  Regions  IV  and  V 
Region  IV 

John  D.  Timmons,  ACTION  State 
Program  Director,  2121  8th  Avenue 
North,  Room  722,  Birmingham,  AL 
35203-2307.  Telephone:  (205)  254-1908 

Henry  J,  Jibaja.  ACTION  State  Program 
Director,  930  Woodcock  Road,  Suite 
221.  Orlando,  FL  32803-3750, 
Telephone:  (407)  648-6117 

David  A.  Dammann.  ACTION  State 
Program  Director,  75  Piedmont 
Avenue.  N.R.  Suite  412,  Atlanta.  GA 
30303-2587,  Telephone:  (404)  331-4648 

Arthur  Brown,  III.  ACTION  State 
Program  Director,  Federal  Building. 
Room  1005-A,  100  West  Capital 
Street.  Jackson.  MS  39269,  Telephone: 
(601)965-4462 

Robert  L  Winston.  ACTION  State 
Program  Director.  Federal  Building, 
P.O.  Century  Station,  300  Fayetteville, 


Street  Maa  Rm.  131,  Raleigh,  NC 
27601-1739.  Telephone:  (919)  856-4731) 

Jerome  J.  Davis.  ACTION  State  Program 
Director.  Federal  Building.  Room  872. 
1835  Assembly  Street,  Columbia.  SC 
29201-2430,  Telephone:  (803)  765-5771 

Alfred  E.  Johnson,  ACTION  State 
Program  Director,  Federal  Building/ 
U.S.  Courthouse,  801  Broadway,  Room 
246,  Nashville,  TN  37203-3889, 
Telephone:  (615)  251-5561 

Region  VI 

Robert  Torvestad.  ACTION  State 
Program  Director,  Federal  Building, 
Room  2506,  700  West  Capitol  Street, 
Little  Rock,  AR  72201-3291, 
Telephone:  (501)  378-5234 

James  M.  Byrnes,  ACTION  State 
Program  Dfrector,  Federal  Building, 
Room  248  444  S.E.  Quincy,  Topeka,  KS 
66603-3501,  Telephone:  (913)  295-2540 

Willard  L  Ubrie,  ACTION  State 
Progrcmi  Director,  628  Main  Street, 
Suite  102,  Baton  Rouge,  LA  70801- 
1910,  Telephone:  (504)  389-0471 

John  McDonald.  ACTION  State  Program 
Director.  Federal  Office  Building,  911 
Wahiut  Room  1701,  Kansas  City,  MO 
64106-2009.  Telephone:  (816)  374-5256 

Ernesto  Ramos,  ACTION  State  Program 
Director,  Federal  Building,  Cathedral 
Place,  Room  129,  Santa  Fe,  NM  87501- 
2026,  Telephone:  (505)  988-6577 

H.  Zeke  Rodriguez,  ACTION  State 
Program  Director,  200  N.W.  5th,  Suite 
912,  Oklahoma  City,  OK  73102-6093, 
Telephone:  (405)  231-5201 

Jerry  G.  Thompson.  ACTION  State 
Program  Director,  611  East  Sixth  State. 
Suite  107,  Austin.  TX  78701-3747, 
Telephone:  (512)  482-5871 

A.  Backgroand  and  Purpose 

The  Foster  Grandparent  Program 
(FGP)  is  authorized  under  Title  II,  Part  B, 
of  the  Domestic  Volunteer  Service  Act 
of  1973,  as  amended  (Pub.  L  93-113)  (the 
"Act").  The  program  was  estabUshed  for 
the  purpose  of  providing  opportunities 
for  low-income  persons  aged  60  or  older 
to  provide  supportive,  person-to-person 
services  in  health,  education,  welfare, 
and  related  settings  to  children  having 
exceptional  needs  . . .  [and] . . .  children 
with  special  needs."  FPG  volunteer 
services  are  provided  in  a  variety  of 
health,  education,  and  related  social 
settings,  in  both  residential  and 
nonresidential  facilities. 

FGP  grants  are  awarded  to  qualifled 
public  agencies  and  private  non-profit 
organizations.  Program  sponsors  in  turn 


recruit  and  enn^  low-income  persons 
aged  60  or  older  as  Foster  Grandparents. 
Volunteers  are  placed  in  volunteer 
stations  which  ar  public  agencies, 
private  non-profit  organizations,  and 
profvietary  health  care  organizations 
serving  children.  Foster  Grandparents 
are  assigned  on  a  one-to-one  basis  to 
children  with  special  needs  as  defined 
under  program  policy. 

B.  Programming  Emphasis 

ACTION  will  give  special 
consideration  to  applicants  with  well 
developed  plans  for  utilizing  Foster 
Grandparent  volunteer  services  to  assist 
children  identified  as  being  at  risk  of 
substance  abuse,  physical/sexual  abuse, 
abandoned/negiected,  juvenile 
delinquency,  status  offenses,  and  other 
destructive  behaviors.  Children  whose 
need  is  primarily  economic  or  whose 
parent  is  single  and  woridng,  do  not 
meet  the  FGP  definition  of  special 
needs. 

C.  Eligible  Applicants 

Only  public  agencies  or  private  non- 
profit organization  are  eligible  to  apply 
for  FGP  grants.  In  addition,  applicants: 

1.  Must  have  the  authority  to  accept, 
and  the  capability  to  administer,  the 
FGP  project  grant  according  to  ACTION 
guidelines. 

2.  Cannot  be  located  in  an  existing 
FGP  project  service  area. 

3.  Must  be  able  to  demonstrate  that 
the  service  area  has  an  adequate 
number  of  low-income  elderly  who  can 
be  recruited  as  Foster  Grandparent 
volunteers,  and  a  sufficient  number  of 
special  needs  children  in  need  of 
volunteer  services. 

D.  Children/Volunteer  Eligibility 

1.  Child  is  any  individual  under  21 
years  of  age. 

2.  Children  with  special  needs 
includes  those  at  risk  of  substance 
abuse,  those  who  are  abused  or 
neglected,  in  need  of  foster  care,  status 
offenders,  juvenile  dehnquents,  runaway 
youth,  certain  teen-age  parents,  and 
children  in  need  of  protective 
intervention  in  their  homes.  Existence  of 
a  child's  special  need  shall  be  verified 
by  an  appropriate  professional  before  a 
Foster  Grandparent  is  assigned  to  the 
child. 

3.  Persons  aged  60  and  older  whose 
income  do  not  exceed  the  levels 
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specified  below  are  eligible  to  be  Foster 
Grandparent  volunteers. 

For  family  units  of 

One - $8,700 

Two „. 9,050 

Three „ _.  11.400 

Four 13.750 

Five ia.100 

Six _. „_ia450 

Seven. 2a800 

Eight 23.150 


E.  Scope  of  Grant 

Each  grant  will  support  between  40 
and  60  volunteer  service  years.  The 
amount  of  each  grant  includes  Poster 
Grandparent  direct  beneHta  (stipends, 
meals,  uniforms,  insurance,  physical 
examinations,  recognitions,  and 
transportation}. 

Federal  cost  per  Volunteer  Service 
Year  (VSY)  budgeted  shall  not  exceed 
$3,300  unless  an  applicant  can  provide 
sufficient  justiHcation  for  a  hi^er  cost. 
The  total  amount  budgeted  for  volunteer 
expenses  shall  be  a  sum  equal  to  at  least 
90%  of  the  total  Federal  funds  budgeted. 

Applicants  are  required  to  provide  at 
least  10%  in  matching  funds  from  non- 
Federal  sources,  either  in  allowable 
cash  or  in-kind  dollar  equivalents.  The 
FGP  project  director  should  serve  on  a 
full-time  (100%  time  on  project)  basis, 
unless  a  waiver  from  ACTION  is 
obtained.  Publication  of  this 
announcement  does  not  obligate 
ACTION  to  award  any  specific  number 
of  grants  or  any  specific  amount  of 
funds. 

F.  General  Criteria  for  Grant  Selection 

ACTION  will  use  the  criteria  specified 
below  in  the  selection  of  sponsors  for 
these  new  grants.  A  number  of  stated 
elements  must  be  found  in  the 
applicant's  proposal.  The  applicant 
must: 

1.  Have  experience  with  either  social 
programs  for  persons  age  60  or  older  or 
with  children  with  special  needs. 

2.  Comply  with  applicable  financial 
and  program  requirements  established 
by  ACTION  or  other  Federal  agencies. 

3.  Develop  goals  and  objectives 
consistent  with  the  purpose  of  the 
program  that  are  specific,  time  phased, 
and  measurable. 

4.  Provide  for  reasonable  efforts  to 
recruit  and  involve  males,  and  hard-to- 
reach  minority,  ethnic,  and  isolated  or 
disabled  eligible  persons. 

5.  Produce  evidence  of  non-Federal, 
public  or  private  support  in  the  form  of 
endorsement  letters  from  public 
agencies  and  private  non-profit 
organizations.  Information  in  the  letters 
must  contain  awareness  and  willingness 
to  provide  funding  support  to  the  FGP 
project  sponsor. 


6.  Include  a  realistic  transportation 
plan  for  the  project  based  on  the  lowest 
cost,  transportation  mode(s]. 

7.  Offer  a  mix  of  residential,  non- 
residential, or  a  variety  of  community 
settings  for  Foster  Grandparent 
placements. 

G.  AdditioaaJ  Factors 

ACTION  staff  will  use  the  following 
additional  tests  in  choosing  among 
applicants  who  meet  all  of  the  minimum 
criteria  specified  above: 

1.  How  important  is  the  proposed 
project  to  the  low-income,  elderly 
community?  Who  will  benefit  from  the 
project? 

2.  Does  the  project  show  evidence  of 
skillful  and  careful  planning  to  attain 
project  goals? 

3.  Did  the  sponsor  answer  project 
application  questions  with  speciiBcity? 

4.  Sponsoring  Organization: 

(a}  Does  the  sponsoring  organization 
have  adequate  experience  in  dealing 
with  the  problem(s)/need8  identified  in 
the  project  application? 

(b]  Are  plans  for  volunteer 
supervision  and  sponsor-provided 
training  adequate  for  the  volunteer 
assignments? 

(c)  Are  the  procedures  for  staff 
accountability  adequate  for  the  FGP 
project? 

5.  Foster  Grandparents: 

(a)  Is  the  number  of  volunteers  being 
requested  consistent  with  the  goals  and 
objectives  specified  for  the  project? 

(b)  Are  the  roles  of  the  volunteers 
designed  to  enhance  or  ameliorate  the 
lives  of  children  with  special  needs  to 
be  served? 

(c)  Are  the  Foster  Grandparent 
assignments  designed  to  use  their  time 
in  an  efficient  manner? 

H.  Application  Review  ProceM 

ACTION  Regions  IV  and  VI  will 
review  and  evaluate  all  applications 
prior  to  their  submission  to 
Headquarters.  The  final  selection  will  be 
made  by  the  Associate  Director  of 
Domestic  Operations.  ACTION  reserves 
the  right  to  ask  for  evidence  of  any 
claims  of  past  performance  or  futiire 
capability. 

I.  Application  Submission  and  Deadline 

One  signed  and  two  copies  of  all 
completed  applications  from  Regions  IV 
or  VI  must  be  submitted  to  the 
respective  ACTION  State  Office  (see 
end  of  Notice  for  names/addresses).  The 
deadline  for  receipt  of  applications  is 
5:00  p.m..  local  time,  October  19, 1988. 
Applications  received  after  October  19, 
but  postmarked  five  days  before  the 


deadline  date,  will  also  be  accepted  for 
consideration. 

Donna  M.  Alvarado, 

Director. 

[PR  Doc.  88-19602  Filed  8-29-88;  8:45  am] 
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DEPARiyENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 

Advisory  Committee  Meeting 

Pursuant  to  the  provisions  of  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463),  a  notice 
is  hereby  given  of  the  following 
committee  meeting: 

Name:  Federal  Grain  Inspection 
Service  Advisory  Committee. 

Date:  September  26, 1968. 

Place:  USDA  FGIS  Technical  Center. 
10383  North  Executive  Hills  Blvd., 
Kansas  City,  Missouri  64153. 

Time:  10:00  a-m. 

Purpose:  A  subcommittee  to  review 
and  prepare  recommendations  to  the 
Federal  Grain  Inspection  Service 
Advisory  Committee  on  the  Federal 
Grain  Inspection  Service  mission 
statement. 

The  agenda  includes  a  review  of  past 
mission  statements;  declaration  of 
policy  as  stated  in  the  United  States 
Grain  Standards  Act  and  as  modified  by 
the  Grain  Quality  Improvement  Act  of 
1986;  and  proposed  amended  mission 
statements. 

The  meeting  will  be  open  to  the 
public.  Public  participation  will  be 
limited  to  written  statements  unless 
otherwise  requested  by  the 
Subcommittee  Chairman.  Persons,  other 
then  members,  who  wish  to  address  the 
Subcommittee  at  the  meeting  or  submit 
written  statements  before,  at.  or  after 
the  meeting  should  contact  Fred  Midcap, 
Subcommittee  Chairman,  5143  Rd.  3. 
Wiggins,  Colorado  80654,  telephone 
(303)  432-5528. 

Dated:  August  25, 1988. 
W.  Kirk  MUler, 
Administrator. 
[FR  Doc.  88-19640  Filed  8-29-88;  8:45  am] 
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Advisory  Committee  Meeting 

Pursuant  to  the  provisions  of  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463),  a  notice 
is  hereby  given  of  the  following 
committee  meeting: 

Name:  Federal  Grain  Inspection 
Service  Advisory  Committee. 

Date:  September  27. 1988. 
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Place:  American  Farm  Bureau 
Federation  Board  Room,  225  Touhy 
Avenue,  Park  Ridge,  Illinois  60068. 

Time:  10:00  a.m. 

Purpose:  A  subcommittee  to  review 
and  prepare  recommendations  to  the 
Federal  Grain  Inspection  Service 
Advisory  Committee  on  whether  it  is 
possible  to  determine  incontrovertibly  if 
export  grain  is  likely  to  deteriorate  in 
condition  or  quality  while  in-transit  to  a 
foreign  destination  and  whether 
regulatory  action  is  warranted. 

The  agenda  includes  a  review  of 
information  presented  at  the  August  12, 
1988,  Federal  Grain  Inspection  Service 
Advisory  Committee  meeting  and  other 
available  information. 

The  meeting  will  be  open  to  the 
public  Public  participation  will  be 
limited  to  written  statements  unless 
otherwise  requested  by  the 
Subcommittee  Chairman.  Persons,  other 
than  members,  who  wish  to  address  the 
Subcommittee  at  the  meeting  or  submit 
written  statements  before,  at,  or  after 
the  meeting  should  contact  John  White. 
Jr..  Subcommittee  Chairman,  1701 
Townda  Avenue.  Bloomington,  Illinois 
61701.  telephone  (309)  557-3211. 

Dated:  August  25. 1988. 
W.  iCirk  Miller, 
Administrator. 
[PR  Doa  88-19641  Filed  8-29-88;  8:45  amj 

BIUJNQ  CODE  341».CN-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Regional  Forum; 
California 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  ReguJations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  United  States  Commission  on 
Civil  Rights  will  convene  a  regional 
forum  at  8«)  a.m.  on  September  8, 1988, 
and  adjourn  at  3:00  p.m.  on  September  9, 
1988,  in  the  Gold  Room  of  the  Biltmore 
Hotel.  506  South  Grand  Avenue.  Los 
Angeles,  California  90071.  The  purpose 
of  the  meeting  is  to  conduct  a  forum  on 
changing  perspectives  on  civil  rights. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Commission,  should  contact 
Susan  J.  Prado,  Acting  Staff  Director, 
(202)  523-5571.  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Staff 
Director's  office  at  least  five  days  before 
the  scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 


pursuant  to  the  provisions  of  the  rules 
and  regidations  of  the  Commission. 

Dated  at  Washington,  DC,  August  19. 1988. 
Susan  J.  Prado, 
Acting  Staff  Director. 
[FR  Doc.  88-19591  Filed  8-29-88: 8:45  am] 

BHJJNQ  CODE  (SSC-OI-M 


Maaaachusetts  Advlaory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Massachusetts 
Advisory  Committee  to  the  Commission 
will  convene  at  2:00  p.m.  and  adjourn  at 
4:30  p.m.,  September  22, 1988,  in  Room 
505,  John  F.  Kennedy  Federal  Building. 
Cambridge  and  New  Sudbury  Streets. 
Boston.  Massachusetts  02203.  The 
purpose  of  the  meeting  is  to  discuss  and 
act  upon  the  draft  of  a  briefing 
memorandiun,  entitled  Stemming 
Violence  and  Intimidation  Through  the 
Massachusetts  Civil  Rights  Act.  and  to 
review  and  act  upon  a  draft  of  ideas  for 
the  Committee's  next  project. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Commission,  should  contact 
Committee  Chairperson  Philip 
Perlmutter  (617/330-9600)  in  Boston, 
Massachusetts  or  John  I.  Binkley, 
Director  of  the  Eastern  Regional 
Division  (202/523-5264;  TDD  202/376- 
8117)  in  Washington,  DC.  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Eastern  Regional  Division  at  least 
five  (5)  working  days  before  the 
scheduled  date  of  the  meeting.  The 
meeting  will  be  conducted  pursuant  to 
the  provisions  of  the  Rules  and 
Regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  19, 1988. 
Susan  J.  Prado, 
Acting  Staff  Director. 
[FR  Doc.  88-19589  Filed  8-29-«8;  8:45  am] 

BIUJNO  COOC  <33S-01-M 


Utah  Advlaory  Committee;  Agenda  and 
Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  Utah  Advisory  Committee  to  the 
Commission  will  convene  at  7:00  p.m. 
and  adjourn  at  9:00  p.m..  on  September 
20, 1988,  at  the  Utah  State  Office  of 
Education,  Board  Room,  250  East  5th 
South,  Salt  Lake  City,  Utah  84111.  The 
purpose  of  the  meeting  is  to  plan 


activities  and  programming  for  the 
coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Conunittee,  should  contact 
Conunittee  Chairperson,  Robert  E.  Riggs 
or  Philip  Montez,  Director  of  the 
Western  Regional  Division,  (213)  894- 
3437  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  office  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  August  19. 1988. 
Susan ).  Prado, 
Acting  Staff  Director 
(FR  Doc.  88-19590  Filed  8-29-88;  8:45  amj 

BtLUNQ  CODE  S33S-01-II 


Soutti  Dakota  Advlaory  Committee; 
Agenda  and  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  subcommittee  of  the  South 
Dakota  Advistory  Committee  to  the 
Commission  will  convene  at  2:00  p.m. 
and  adjourn  at  6:00  p.m.  on  September 
16, 1988,  at  the  American  Indian 
Council,  331  North  PhiUips  Avenue, 
Sioux  Falls,  South  Dakota  57102.  The 
purpose  of  the  meeting  is  to  evaluate 
material  and  a  draft  report  concerning 
women's  issues. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Francis 
Whitebird  or  Philip  Montez.  Director  of 
the  Regional  Division  (213)  894-3437. 
(TDD  213/894/0508).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Division  office  at  least  five  (5)  working 
days  before  the  scheduled  date  oi*  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  in  Washington,  DC.  August  23. 1988. 
Susan  J.  Prado, 
Acting  Staff  Director 
[FR  Doc.  88-19597  Filed  8-29-88;  8:45  am] 

WLUNO  COOE  U3S-01-M 
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DEPARTMENT  OF  COMMERCE 
Intematiorail  Trade  Administration 

[A-475-703] 

Antidumping  Duty  Order;  Granular 
Polytetrafluoroetliytene  Resin  from 
italy 

agency:  International  Trade 
Administration,  Ck)mmerce. 
ACnOM  Notice. 

summary:  In  separate  investigations 
concerning  granular 
polytetrafluoroethylene  fPTFE)  resin 
from  Italy,  the  United  States  Department 
of  Commerce  (the  Department]  and  the 
United  States  International  Trade 
Commission  (the  ITC)  have  determined 
that  granular  PTFE  resin  frt)m  Italy  is 
being  sold  at  less  than  fair  value  and 
that  sales  of  granular  PTFE  resin  from 
Italy  {ire  materially  injuring  a  U.S. 
industry.  Therefore,  based  on  these 
fmdings,  all  unliquidated  entries,  or 
warehouse  withdrawals,  for 
consumption,  of  granular  PTFE  resin 
from  italy  made  on  or  after  Ainil  20, 
1988,  the  date  on  which  the  Department 
published  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register,  will  be  liable  for  the  possible 
assessment  of  antidumping  duties. 
Further,  a  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
such  entries,  and  withdrawals  from 
warehouse,  for  consumption  made  on  or 
after  the  date  of  pubUcation  of  this 
antidumping  duty  order  in  the  Federal 
Register. 

EFFECTIVE  DATE:  August  30, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Brian  R  Nilsson  or  Louis  Apple,  Office 
of  Antidumping  Investigations, 
International  Trade  Administration, 
United  States  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington.  DC  20230;  telephone 
(202)  377-5332  or  377-1769. 
SUPPLEMENTARY  INFORMATION:  The 
product  covered  by  this  order  is 
granular  polytetrafluoroethylene  resin, 
filled  and  uiifrlled,  which  is  provided  for 
in  the  Tariff  Schedules  of  the  United 
States  (TSUS)  items  445.54.  The 
corresponding  Harmonized  System  (HS) 
number  is  3904.61.00. 
Polytetrafluoroethylene  dispersions  in 
water  and  fine  powders  are  not  covered 
by  this  investigation. 

In  accordance  with  section  735(a]  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673d(a))  (the  Act),  on  July  5, 
1988,  the  Department  made  its  final 
determination  that  granular  PTFE  resin 
from  Italy  is  being  sold  at  less  than  iali 
value  (53  FR  26096,  July  11, 1988).  On 


August  16, 1988,  in  accordance  with 
section  735(d)  of  the  Act  the  ITC 
notified  the  I)epartment  that  such 
imports  materially  injure  a  U.S.  industry. 

Therefore,  in  accordance  with  section 
736  and  751  of  the  Act  (19  U.S.C.  1673e 
and  1675),  the  Department  directs 
United  States  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
granular  PTFE  resin  from  Italy.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  granular  PTFE 
resin  entered,  or  withdrawn  bom 
warehouse,  for  consumption  on  or  after 
April  20, 1988,  the  date  on  which  the 
Department  published  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register  (53  FR  12967). 

On  and  after  the  date  of  publication  of 
this  notice,  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margins  noted  below: 


Manufadurere/pfoducere/exporters 

Weigmed- 

avenige 

margin  (%) 

MontefluM  S^A/Auwnont  U.SA 
All  others 

46.46 
46.46 

This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
granular  PTFE  resin  from  Italy,  pursuant 
to  section  736  of  the  Act  (19  U5.C. 
1673e)  and  section  353.48  of  the 
Commerce  Regulations  (19  CFR  353.48). 
We  have  deleted  from  the  Commerce 
Regulations  Annex  I  of  19  CFR  Part  353, 
which  listed  antidumping  duty  findings 
and  orders  currently  in  effect.  Instead, 
interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099, 
Import  Administration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect. 

This  notice  is  published  in  accordance 
with  section  736  of  the  Act  (19  U.S.C. 
1673e)  and  S  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48). 
Timothy  Bergan. 

Acting  Assistant  Secretary  for  Import 
A  dministration. 
August  24. 1988. 

[FR  Doc.  8&-19e80  Filed  8-29-88:  8:45  am] 
BUXINQ  CODE  ISIO-OS-M 


initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews. 


SUMMARY:  The  Department  of 
Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings.  In  accordance 
with  the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews. 

EFFECTIVE  DATE:  August  30, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernard  T.  Carreau  or  Richard  W. 
Moreland,  Office  of  Countervailing 
Compliance  or  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
teleplione:  (202)  377-4733/2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  13, 1985,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
32556)  a  notice  outlining  the  iNX>cedure8 
for  requesting  administrative  reviews. 
The  Department  has  received  timely 
requests,  in  accordance  with  S  353.53a 
(a)(1).  (a)(2),  (a)(3),  and  355.10(a)(1)  of 
the  Commerce  Regulations,  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders  and  findings. 

Initiation  of  Reviews 

In  accordance  with  {  353.53a(c)  and 
355.10(c)  of  the  Commerce  Regulations, 
we  are  initiating  administrative  reviews 
of  the  following  antidumping  and 
countervailing  duty  orders  and  findings. 
We  intend  to  issue  the  final  results  of 
these  reviews  no  later  than  August  31, 
1989. 


Antidumping    duty    proceadnga    and 
firms: 
Canada:     Certain     drted     heavy 
saned  codfish  (A-1 22-402) 


Periods  to 
ba 


07/01/87- 
06/30/88 
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Periods  to 

be 

reviewed 

Bon  Portage 

Canada  Packers 

MwidSattfish 

Sabte  Fiah  Packers 

LeGroupePuntoi 

BayHwtMT 

John's  Cove  Fisheries 

Cviacfan  SattMi 

Canus  Rsheries 

East  Gennany:  SoH  urea  (A-429- 

601). 

01/02/87- 

06/30/88 

Chense 

Japan:  Fabric  expanded  neoprene 

laminate  (A-58»-404)._ „ 

07/01/87- 

06/30/88 

HeiMinjbber 

USSR  Solid  urea  (A-4S1-601) 

01/02/87- 

06/30/88 

Soyuzpromaaport 

Countenniiins  duty  proceedings  and 

nrms! 

Uniguay:  Leather  «*earing  apparel 

(C-35S^1 ) _ 

01/01/87- 

12/31/87 

Interested  parties  are  encouraged  to 
submit  applications  for  administrative 
protective  orders  as  early  as  possible  in 
the  review  process. 

These  initiations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1875(a))  and 
19  CFR  353.53a(c)  and  355.10(c). 

Date:  August  17,  I98a 

Joaaph  A.  Spefatini, 

Acting  Deputy,  Assistant  Secretary  for 
Compliance. 

[FR  Doc  88-19661  Filed  8-29-68;  8:45  am] 

■LLMM  CODE  3t10-l»4l 


[A-588-01S] 

Preliminary  Resulta  of  Antidumping 
Duty  Administrative  Review  and  Intent 
To  Revoke  In  Part 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
AcnON:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Intent  to  Revoke  in  Part. 

summary:  In  response  to  requests  by  the 
petitioners  and  the  respondents,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidtunping  finding  on  television 
receivers,  monochrome  and  color,  from 
Japan.  The  review  covers  seven 
manufacturers/exporters  of  this 
merchandise  to  the  United  States  and 
varius  periods  &om  April  1, 1980  through 
February  28, 1987.  The  review  hidicates 
the  existence  of  dumping  margins  for 
certain  Hrms  during  certain  periods. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 


determined  to  assess  antidumping  duties 
equal  to  the  differences  between  United 
States  price  and  foreign  maiiiet  value, 
and  intends  to  revoke  the  antidtunping 
finding  with  respect  to  Hitachi  and 
Sanyo. 

VVhere  we  received  no  company- 
supplied  information  or  where 
information  was  inadequate  or  untimely, 
we  used  the  best  information  available 
for  assessment  and  cash  deposit 
purposes. 

Interested  parties  are  invited  to 
conunent  on  these  preliminary  results 
and  intent  to  revoke  in  part. 
EFFECTIVE  DATE:  August  30. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

I-E.  Downey,  Wendy  J.  Frankel,  or  John 
R.  Kugelman,  Office  of  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Conunerce,  Washington, 
DC  20230;  telephone:  (202)  377-3801. 
SUPPLEMENTARY  INFORMATION:  . 

Background 

On  August  18, 1983,  and  September  27, 
1983,  the  Department  of  Commerce  ("the 
Department")  pubUshed  in  the  Federal 
Register  (48  FR  37508  and  48  FR  44101) 
tentative  determinations  to  revoke  in 
part  the  antidtunping  finding  on 
television  receivers,  monochrome  and 
color,  from  Japan  (36  FR  4597,  March  10, 
1971).  On  February  11, 1988,  the 
Department  published  in  the  Federal 
Renter  (53  FR  4050)  the  final  results  of 
its  last  administrative  review  of  the 
finding. 

The  petitioners  and  respondents 
requested  in  accordance  with 
§  353.53a(a)  of  the  Commerce 
Regulations  that  we  conduct  the 
administrative  reviews.  We  published 
notices  of  initiation  of  the  antidumping 
duty  administrative  reviews  on 
November  27, 1985  (50  FR  44825),  April 
18. 1988  (51  FR  13273).  July  9, 1988  (51  FR 
24883),  and  May  20, 1987  (52  FR  18937). 
As  required  by  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"),  the 
Department  has  new  conducted  those 
administrative  reviews. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  television  receiving  sets, 
monochrome  and  color,  from  Japan. 
Television  receiving  sets  include,  but  are 
not  limited  to,  tuiits  known  as  projection 
televisions,  receiver  monitors,  and  kits 
(containing  all  parts  necessary  to 
receive  a  broadcast  television  signal 
and  produce  a  video  image).  Not 
included  are  certain  monitors  not 
capable  of  receiving  a  broadcast  signal, 
certain  combination  units  (combination 
television  receivers  with  other  electrical 
entertainment  components  such  as  tape 


recorders,  radio  receivers,  etc.),  and 
certain  subassemblies  not  containing  the 
components  essential  for  receiving  a 
broadcast  television  signal  and 
producing  a  video  image. 

This  review  covers  seven 
manufactiuers/exporters  of  Japanese 
television  receivers,  monochrome  and 
color,  and  various  periods  fit)m  April  1, 
1980  through  February  28, 1987. 

Funai  Electric  failed  to  respond  to  our 
sales  questionnaire  for  the  eight  review 
period,  covering  March  1, 198&-February 
28, 1987.  NEC  failed  to  respond  to  our 
cost-of-production  questionnaire  for  the 
eighth  review  period.  Sharp  Corporation 
failed  to  respond  to  oiu*  supplemental 
sales  questionnaire  for  the  second 
review  period,  covering  April  1, 1980- 
March  31, 1981. 

Therefore,  for  these  three  firms  we 
used  the  best  information  available  for 
assessment  and  estimated  antidtunping 
duty  cash  deposit  piuposes.  As  best 
information  available  we  used 
information  that  was  adverse  to  the 
firms.  For  Ftmai,  we  used  its  last  rate  as 
best  information  available.  For  NEC  we 
use  that  firms'  own  data  as  best 
information  available,  since  this  rate  is 
in  excees  of  both  its  past  rates  and  the 
highest  rate  fi'om  the  prior  review  of  any 
other  firm.  For  Sharp  we  used  the 
highest  rate  from  the  prior  review  of 
other  firms  as  best  information 
available. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price  or 
exporter's  sales  priece  ("ESP")  both  as 
defined  in  section  772  of  the  Tariff  Act, 
as  appropriate.  Purchase  price  and  ESP 
were  based  on  the  packed  f.o.b.,  c.i.f.,  or 
delivered  price  to  imrelated  purchasers 
in  the  United  States.  We  made 
adjustments  where  applicable,  for  ocean 
freight,  marine  insiu-ance,  U.S.  and 
Japanese  land  freight,  inland  freight 
insiuance,  U.S.  and  Japanese  brokerage 
fees.  Japanese  customs  clearance  fees, 
wharfage,  export  license  fees, 
forwarding  and  handling  charges,  export 
selling  expenses  incurred  in  Japan, 
discotmts.  royalties,  rebates, 
commissions  to  unrelated  parties,  and 
the  U.S.  subsidiaries'  selling  expenses. 
No  other  adjustments  were  claimed  or 
allowed.  We  accotmted  for  taxes 
imposed  in  Japan,  but  rebated  or  not 
collected  by  reason  of  the  exportation  of 
the  merchandise  to  the  United  States,  by 
multiplying  the  ex-factory  price  of  the 
televisions  sold  in  the  United  States  by 
the  tax  rate  and  adding  the  result  to  the 
U.S.  price. 
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Foreign  Maiket  Value 

In  calculatiang  foreign  market  value 
the  Department  used  home  market  price, 
as  defined  in  section  773  of  the  Tariff 
Act,  because  sufficient  quantities  of 
such  or  similar  merchandise  were  sold 
in  the  home  market  to  provide  a  basis 
for  comparison.  Home  market  price  was 
based  on  the  packed,  ex-factory  or 
delivered  price  to  uiuelated  purchasers 
in  the  home  market.  Where  applicable, 
we  made  adjustments  for  inland  fi'eight, 
insurance,  rebates,  credit  expenses, 
discounts,  warranties,  advertising,  sales 
promotion,  royalties,  differences  in  the 
physical  characteristics  of  the 
merchandise,  and  packing.  For  the  sixth 
review  period,  we  disallowed  that 
portion  of  Mitsubishi's  claimed 
advertising  expense  that  was  not  related 
to  telephone  sales. 

We  made  further  adjustments,  where 
applicable,  for  indirect  selling  expenses 
to  offset  U.S.  commissions  to  unrelated 
parties  and  U.S.  selling  expenses  for 
ESP  calculations.  We  allowed  as 
indirect  selling  expenses  those  selling 
expenses  incurred  by  the  related 
distributors.  Finally,  we  made 
circimistances-of-sale  adjustments  for 
commodity  tax  differences,  where 
appropriate.  Level-of-trade  adjustments 
were  claimed  but  disallowed.  No  other 
adjustments  were  claimed  or  allowed. 

Preliminary  Results  of  Review  and 
Intent  to  Revoke  in  Part 

As  a  result  of  our  review,  we 
preliminarily  determine  for 
appraisement  purposes  that  the  margins 
range  from  0  to  16.77  percent  0  to  78.82 
percent,  and  0  to  301.20  percent  for 
Fujitsu  General,  Mitsubishi,  and  NEC, 
respectively.  Also,  we  preliminarily 
determine  tiiat  cash  deposit  rates  are  as 
follows: 


Manufacturer/ 
Exporter 

Period  of  review 

Margin 
(Percent) 

Fujitsu  General... 

Funai  Electric 

Hitachi 

04/01/83  to  03/31/84.. 
04/01/84  to  02/28/85.. 
03/01/86  to  02/28/87.. 
04/01/83  to  09/27/83.. 
03/01/86  to  02/28/87.. 
04/01/83  to  03/31 /84. . 
04/01/84  to  02/28/85.. 
04/01/83  to  03/31/84.. 
04/01/84  to  02/28/85. . 
03/01/85  to  02/28/86.. 
03/01/86  to  02/28/87.. 
04/01/83  to  03/31/84.. 
04/01/84  to  02/28/85.. 
03/01/86  to  02/28/87.. 
04/01/80  to  03/31/81.. 

•0.15 

.11 

21.93 

».16 

Mitsubishi 

'.16 
.13 

NEC 

.07 
18.18 

Sanyo 

6.69 

7.24 

31.14 

■2.86 

II 

Shaip »...».... 

>2.86 

'2.86 

3.37 

'  No  shipmenta  during  the  period;  rate  from  last 
review  in  wtvch  there  shipfnents. 

Parties  to  the  proceeding  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 


date  of  publication  of  this  noticed  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Pre-hearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issue  raised  in  those 
comments,  may  be  filed  not  later  than  32 
days  after  the  date  of  publication.  The 
Department  will  publish  the  final  results 
of  the  administrative  review  including 
the  results  of  its  analysis  of  any  such 
comments  or  hearing. 

Hitachi  had  no  commercial  shipments 
for  six  years  and  Sanyo  had  no 
shipments  for  foiu-  years.  Therefore,  we 
intend  to  revoke  the  antidumping  finding 
with  respect  to  this  merchandise 
manufactured  by  Hitachi  or  Sanyo. 

As  provided  for  in  S  353.54[e]  of  the 
Commerce  Regulations,  Hitachi  and 
Sanyo  have  agreed  in  writing  to  an 
immediate  suspension  of  Uquidation  and 
reinstatement  in  the  finding  under 
circumstances  specified  in  the  written 
agreement.  If  this  partial  revocation  is 
made  final,  it  will  apply  to  all 
uniliquidated  entries  of  this 
merchandise  manufactured  and 
exported  to  the  U.S.  by  Hitachi  or 
Sanyo,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
August  18, 1983  and  September  27, 1983, 
respectively. 

On  January  26, 1988,  we  received 
allegations  from  Zenith,  a  petitioner, 
that  Japanese  TV  manufacturers  might 
be  involved  in  transshipments  throtitgh 
third  countries,  or  final  assembly 
operations  in  third  countries  or  in  the 
U.S.  which  use  Japanese  components,  in 
an  attempt  to  circumvent  this 
antidtmiping  finding.  We  investigated 
these  allegations  as  they  might  relate  to 
Hitachi  or  Sanyo,  and  we  have  no 
evidence  that  either  firm  is  attempting  to 
circumvent  this  finding. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  wiU  issue 
appraisement  instructions  on  each 
exporter  directiy  to  the  Customs  Service. 

Further  as  provided  for  by  S  353.48[b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  most  recent  of  the  above 
margins  shall  be  required  for  the  above 
firms,  except  Fujitsu  General  and 
Mitsubishi.  The  rates  for  Fujitsu  General 
and  Mitsubishi  remain  tmchanged  from 
their  rates  in  the  last  results  of  review, 


published  on  February  11, 1988  (53  FR 
4050).  For  any  shipments  of  this 
merchandise  manufactured  by  Toshiba, 
Matsushita,  or  Victor,  the  cash  deposit 
will  continue  to  be  at  the  rates 
published  in  the  final  results  of  the  last 
administrative  review  for  these  firms  (52 
FR  8940,  March  20, 1987  and  50  FR  24278. 
Jime  10, 1985,  respectively). 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  or  prior  reviews,  whose 
first  shipments  occurred  after  February 
28, 1987  and  who  is  unrelated  to  any 
reviewed  firm  or  any  previously 
reviewed  firms,  a  cash  deposit  of  31.14 
percent  shall  be  required.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Japanese  television 
receivers,  monochrome  and  color, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review,  intent  to 
revoke  in  part  and  notice  are  in 
accordance  with  section  751(a)(1)  and 
(c)  of  the  Tariff  Act  (19  U.S.C.  1675 
(a)(1).  (c))  and  19  CFR  353.53a  and 
353.54. 

Date:  August  24. 1988. 
Timothy  N.  Bergan, 
Acting  Assistant  Secretary  for  Import 
A  dministration. 
[FR  Doc.  88-19689  Filed  6-29-88;  8:45  am] 

BILUNa  CODE  3$10-OS-M 


Short-Supply  Review  on  Certain 
Railroad  Axles;  Request  for  Comments 

agency:  Import  Administration/ 
International  Trade  Administration, 
Commerce. 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of 
Commerce  hereby  annoimces  its  review 
of  a  request  for  a  short-supply 
determination  imder  Article  8  of  the 
U.S.-Brazil  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  with 
respect  to  certain  railroad  axles. 

DATE:  Comments  must  be  submitted  no 
later  than  September  9, 1988. 

ADDRESS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT. 
Richard  O.  Weible,  Office  of 
Agreements  Compliance,  Import 
Administration.  U.S.  Department  of 
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CoBmerce,  Room  7866,  Mth  Street  and 
Constitution  Avenoe  NW.,  Washington, 
DC  2023a  (202)  377-0159. 
SUPPUMENTMIV  lUFOmiAflOlc  Article  8 
of  the  U.S.-Bra2il  arrangement  provides 
that  if  the  U.S.  determines  that  because 
of  abnormal  supply  or  demand  factors, 
the  U.S.  steel  industry  will  be  unable  to 
meet  demand  in  the  U.S.A.  for  a 
particular  product  (inchiding  sid>stantial 
ob|ective  evidence  such  as  aUocation, 
extended  delivery  periods,  or  other 
relevant  factfvs],  an  additional  tonnage 
shall  be  allowed  for  such  product. 

We  have  received  a  shtn-t-supply 
request  for  railroad  axles  for  fre^t 
cars,  roller  bearing,  raised  wheel  seat, 
classification 'T,"  as  described  in  the 
Association  of  American  Railroads 
Manual  of  Standards  and  Recommended 
Practices,  Standard  1963.  Revised  1964. 
Effective  March  1, 1985. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comnwnts  as  soon  as  possible,  and  no 
later  than  September  9, 1988.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  so  label  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit  Room  B-099.  Import 
Administration,  U.S.  Department  of 
Conunerce,  at  the  above  address. 
Timothy  N.  Bwgaa, 

Acting  Aatigtimt  Secretary  for  Import 
Administration. 

[FR  Doc.  88-19682  Filed  8-29-88: 8:45  am) 

SaiMO  COOE  3S10-O8-M 


Mnorlly 
Agency 


Buainess  Ocvelopnient 


Business  Devetopinent  Center 
Applications:  Detroit,  Ml 

agency:  Minority  Business 
Development  Agency. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA] 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  available  fimds.  The  cost  of 
performance  for  the  first  (12)  months  is 
estimated  at  $322,500  In  Federal  funds 
and  a  minimum  of  $56,912  m  non-federal 


coDtribntions  for  the  budget  period  April 
1, 190B  thra  March  31, 1990.  Cost-sharing 
contiibiitions  may  be  in  the  form  of  cash 
contribotions.  client  fees  for  services,  in- 
kind  contributions,  or  combinations 
thereof.  The  MTOC  will  operate  m  the 
Detroit  Mfdugtm  geographic  service 
area.  The  awnti  mraiber  of  this  MBE)C 
will  be  06-10-89004-01. 

The  fomfing  instrument  for  the  MBDC 
will  be  a  coopertlve  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments.  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  desi^ied  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  fimds  organizations  that  can 
coordinate  and  brdcer  pubHc  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabiUties  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
indoded  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programniatically  acceptable 
and  responsive. 

MBDCs  shaD  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-federal  contributions.  Ghent 
fees  for  billable  management  and 
technical  assistance  (M4TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour,  MBDCs 
win  charge  dient  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$600,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
revievrs  culminating  in  year-to-date 
quantitative  and  quatitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funchng  will  be  at  the 
discretion  of  MBDA  based  on  such 


factors  as  an  MBDCs  satisfactory 
peifonnance,  the  availability  of  funds 
and  Agency  priorities. 

CLOWNQ  date:  The  closing  date  for 
applications  is  October  21, 198a 
Applications  must  be  postmarked  on  or 
before  October  21. 1988. 

ADDRESS:  Chicago  Regional  Office. 
Minority  Busioess  Development  Agency. 
55  East  Monroe  Street  Suite  1440. 
Chicago,  ninois  60603,  312/353-0182. 


FOR  RNITMBI MKMMATIOII  COtTTACT: 
David  Vega,  Regional  Director,  Chicago 
Regional  Office. 

SUPPLEMENTARY  VVORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Minority  BuHoea*  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Date:  August  24, 1968. 
David  V«si^ 

Regional  Director,  Chica^  Regional  Office. 
[FR  Doc.  88-19825  Filed  8-29-88;  8:45  am] 

BIUMO  CODE  3610-ZVIt 


Business  Development  Center 
Applicstions:  Kansss  City,  Missouri 

AGENCY:  Minority  Business 
Development  Agency. 

action:  Notice. 

SUMNIARV:  The  Minority  Business 
Development  Agency  (MBDA) 
annoonces  that  it  is  sohciting 
competitive  apphcations  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  available  funds.  The  cost  of 
performance  for  the  first  (12)  months  is 
estimated  at  $184,260  in  Federal  funds 
and  a  minimimi  of  $32,516  in  non-federal 
contributions  for  the  budget  period  April 
1, 1969  thru  March  31, 199a  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  cbent  fees  for  services,  in- 
kind  contributions,  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Kansas  City,  Missouri  geographic 
service  area.  The  award  number  of  this 
MBDC  will  be  67-10-89003-01. 

The  funding  iastmment  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 
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The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDC  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  Hrm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-federal  contributions.  Client 
fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour,  MBDCs 
will  charge  cUent  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  fimds 
and  Agency  priorities. 
CLOSINO  DATE  The  closing  date  for 
appUcations  is  October  21, 1988. 
Applications  must  be  postmarked  on  or 
before  October  21, 1988. 
ADDRESS:  Chicago  Regional  Office, 
Minority  Business  Development  Agency, 
55  East  Monroe  Street,  Suite  1440, 
Chicago,  Illinois  60603,  312/353-0182. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Vega,  Regional  Director,  Chicago 
Regional  Office. 


SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  appUcable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance] 

Date:  August  24. 1988. 
David  Vega, 

Regional  Director,  Chicago  Regional  Office. 
[FR  Doc.  88-19626  Filed  8-29-68;  8:45  am] 

BILUNQ  CODE  3610-21-M 


Business  Development  Center 
Applications:  Cincinnati/Dayton,  OH 

agency:  Minority  Business 
Development  Agency. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  imder  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  available  funds.  The  cost  of 
performance  for  the  first  twelve  (12) 
months  is  estimated  at  $184,260  in 
Federal  funds  and  a  minimiun  of  $32,516 
in  non-federal  contributions  for  the 
budget  period  March  1, 1989  to  February 
28, 1990.  Cost-sharing  contributions  may 
be  in  the  form  of  cash  contributions, 
client  fees  for  services,  in-kind 
contributions,  or  combinations  thereof. 
The  MBDC  will  operate  in  the 
Cincinnati/Dayton,  Ohio  geographic 
service  area.  The  award  number  of  this 
MBDC  will  be  05-10-89002-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

^plications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 


addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-federal  contributions.  Client 
fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  wnth  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 
CLOSING  date:  The  closing  date  for 
applications  is  October  14, 1988. 
Applications  must  be  postmarked  on  or 
before  October  14, 1988. 

ADDRESS:  Chicago  Regional  Office, 
Minority  Business  Development  Agency, 
55  East  Monroe  Street,  Suite  1440, 
Chicago,  Illinois  60603.  312/353-0182. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Vega,  Regional  Director,  Chicago 
Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 
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Date:  August  2V 1988. 
DavMVd^ 

Regional  Director.  Chicago  Regional  Office. 
[FR  Doc.  a»-19827  Filed  &-2a-8a;  8:45  am] 


BmlnMB  Dcwiopniefit  Center 
AppHcattoiiK  Ctevetand,  OH 

AQBlCv:  Minority  Business 
Development  Agency. 
action:  Notice. 


r  llie  Kfinority  Business 
Development  Agency  (MEDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDQ  Program  to  operate  an  MBDC 
for  appnadButely  a  3  year  period, 
sul^ect  to  availabfe  fimds.  T^e  cost  of 
performance  for  ttie  first  (12)  months  is 
estaaated  at  $184,200  m  Federal  funds 
and  a  minimiai  of  $32316  in  non-federal 
contribotians  for  the  budget  period  April 
1, 1080  thm  March  31. 190a  Cost-sharing 
contributions  may  be  in  the  iiana  of  cash 
contributions,  dient  fees  for  services,  in- 
kind  contributions,  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Cleveland.  Ohio  geographic  service 
area.  The  award  number  of  this  MBDC 
will  be  05-10-80005-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  faidian 
tribes  and  edncational  instituticHis. 

The  MBDC  program  is  designed  to 
provide  bosineas  development  services 
to  the  minority  boainess  coHummity  for 
the  establishment  and  cqwration  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Am>licatioDS  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  oamHity  businesses, 
individaals  and  organizatioiu  (50 
points);  ^  rasmrcaa  available  to  the 
firm  in  providing  baaiaesB  development 
services  (10  pants);  the  firm's  approach 
(techniques  and  MPlhodaiogy)  to 
performing  the  work  rcqnirements 
incbdad  ia  the  ^iplicatian  (20  points): 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 


of  the  points  aaaigng^  to  any  one 
evaluatkai  criteria  catcgpry  to  be 
considered  prograramaticaUy  acceptable 
and  responsive. 

MBDCs  skall  be  required  to  contribute 
at  least  15X  of  the  total  pnqect  cost 
through  non-fedeial  contributions.  Client 
fees  for  billable  management  and 
technical  assistance  (MAT A)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour,  MBDCs 
will  charge  dient  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MnOC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  satisfactory 
performoBce,  the  availability  of  funds 
and  Agency  priorities. 
CLOSmo  DATE  The  dosing  date  for 
applicatitMis  is  October  21, 1988. 
Applications  must  be  postmarked  on  or 
before  October  21, 1988. 
ADDRESS:  Chicago  Regional  Office, 
Minority  Business  Development  Agency. 
55  East  Monroe  Sti^et,  Suite  144a 
Chicago.  IDmois  00803.  312/353-0182. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Vega,  Regional  Director,  Chicago 
Regional  OSke. 

SUPPLEMBITARy  INFORMATION: 

Anticipated  processing  time  erf  this 
award  is  120  days.  Executive  Oder 
12372  "Intergovenunental  Review  of 
Federal  Programs"  is  not  appUcabie  to 
this  program.  Questions  concerning  the 
preceding  uifonnation,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 
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Date:  AugMt  24, 1988. 
David  Vega. 

Regional  Director,  Chicago  Regional  Office. 
[FR  Doa  88-19628  Filed  8-29-88;  8:45  am] 

BUiJNQ  COOC  MM-ai-M 


National  Ocaanlc  and  Atmospheric 
Adwinistrstlen 

Evahiation  Of  Slats/TefTttorlsl  Coastal 


Ocean  Service.  Office  fA  Ocean  and 
Coastal  Resource  Managmfmt 

action:  Notice  ^  availability  of 
evaluation  fincfings. 

summary:  Notice  is  hereby  given  of  the 
availability  of  the  evaluation  findings 
for  the  Missiasippi.  Alaska.  Wisconsin, 
and  Alabama  Coastal  Management 
Programs.  Section  312  of  the  Coastal 
Zone  Management  Act  of  1972.  as 
amended  (CZMA),  requires  a  continuing 
review  of  the  performance  of  each 
coastal  state  with  respect  to  fumis 
authorized  under  the  CZMA  and  to  the 
implementation  of  its  federally  approved 
Coastal  Management  Program.  'TbR 
states  evaluated  were  found  to  be 
adhering  to  the  programmatic  terms  of 
their  financial  assistance  awards  and/or 
to  their  approved  coastal  management 
program;  and  to  be  making  progress  on 
award  tasks,  special  award  conditions, 
and  significant  improvement  tasks, 
special  award  conditions,  and 
significant  improvement  tasks  aimed  at 
program  implementation  and 
enforcement,  as  appropriate. 
Accomplishments  in  implementing 
coastal  zone  management  programs 
were  occurring  with  reapect  to  the 
national  coastal  management  objectives 
identified  in  section  303(2)(A)-(I)  of  the 
Coastal  Zone  Management  Act.  A  copy 
of  the  aaaessoKnt  and  detailed  findings 
for  these  programs  may  be  obtained  on 
request  fiim:  John  H.  McLeod, 
Evaluation  Officer,  Policy  Coordination 
Division.  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  NOAA.  1825  Connecticut 
Avenue  NW.,  Washington,  EX:  20235 
(telephone  202/673-5104). 

Date:  August  19. 1988. 

)ohn  ].  Carey, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 

Fedetal  Donestic  Assistance  Catalog 
11.419  Coastal  Zone  Management  Program 
Administration. 

[FR  Doc.  86-19S93  Filed  8-29-88;  8:45  am] 

BtLLMM  coot  Ml 


Impact 

Estuarine  Reeesrdi 


AOENCV:  National  Oceanic  and 
Atmospheric  Administration.  National 


Coastal  Zone  Mansgemenl  Programs 
and  Estuarine  Sanctuaries:  State 
Programa— Intent  to  Evaluate 
Performance 

AomcY:  National  Oceanic  and 
Atmospheric  Admmistraticm,  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Reaovroe  Managemoit. 

action:  Notice  of  intent  to  evaluate. 

SUMMAHV:  The  National  Oceanic  and 
Atmospheric  Adatinistratioa,  National 
Ocean  Service.  Office  of  Ocean  and 
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Coastal  Resources  Management 
(OCRM],  announces  its  intent  to 
evaluate  the  peifionnance  erf  the 
Washington  Coastal  Managonent 
Program  (CMP),  the  North  Carolina 
CMP,  and  the  Rhode  Island 
(Nairagansett)  National  Estuarine 
Research  Resale  through  October  31, 
1988.  Evaluati<»i  of  the  coastal 
management  program  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972,  as 
amended.  (CZMA)  which  requires  a 
continuing  review  of  the  perfonnance  of 
coastal  states  with  respect  to  coastal 
management,  including  detailed  findings 
concerning  the  extent  to  which  the  state 
has  implemented  and  enforced  the 
program  approved  by  the  Secretary  of 
Commerce,  addressed  the  coastal 
management  needs  identified  in  section 
303{2KA)  throu^  (1)  of  the  CZMA,  and 
adhered  to  the  terms  of  any  grant,  loan 
or  cooperative  agreement  funded  under 
the  CZMA.  Evaluation  of  the  National 
Estuarine  Research  Reserves  will  be 
conducted  pursuant  to  section  315(f)  of 
the  CZMA  which  requires  the  periodic 
review  of  the  performance  of  each 
reserve  with  respect  to  its  operation  and 
management.  The  reviews  involve 
consideration  of  written  submissions,  a 
site  visit  to  the  state,  and  consultations 
with  interested  Federal,  state  and  local 
agencies  and  members  of  the  pubUc. 
Public  meetings  will  be  held  as  part  of 
the  site  visits.  The  state  will  issue  notice 
of  these  meetings.  Copies  of  each  state's 
most  recent  performance  report,  as  well 
as  the  OCRM's  notification  letter  and 
supplemental  information  request  letter 
to  the  state  are  available  upon  request 
from  the  OCRM.  Written  comments  from 
all  interested  parties  on  each  of  these 
programs  to  the  contact  listed  below  are 
encouraged  at  this  time.  OCRM  will 
place  subsequent  notice  in  the  Federal 
Register  announcing  the  availability  of 
the  Final  Findings  based  on  each 
evaluation  once  these  are  completed. 
FOR  FURTHER  INFORMATION  CONTACT. 
John  H.  McLeod,  Evaluation  Officer. 
PoUcy  Coordination  Division,  Office  of 
Ocean  and  Coastal  Resource 
Management,  National  Oceanic  Service, 
NOAA,  1825  Connecticut  Avenue,  NW., 
Washington.  DC  20235  (telephone:  202/ 
673-5104). 

Date:  August  IS.  ISSa 
|OBO  J.  Cwy, 

Deputy  Asaistant  Administrator  for  Ocean 
Services  and  Coaatal  Zone  Management 

Federal  Domestic  Astiatance  Catalog  11.419 
[FR  Do&  88-18SS4  FUed  8-2»-Be;  6:45  am] 
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Permits;  PacHIc  Coast  Groundfish 
Fishery 

AOENCV.  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Coomierce. 
ACTION:  Notice  of  issuance  of  an 
experimental  fishing  permit 

summary:  This  notice  announces  the 
issuance  of  an  experimental  fishing 
permit  to  the  states  of  Washington  and 
Oregon  for  the  harvest  of  soupfin  shark 
and  other  ^oondfish  wpecves  with 
gillnets  north  of  38*  N.  latitude  in  the 
exclusive  economic  zone  off  the  coasts 
of  Washington  and  Oregon.  The  permit 
authorizes  the  use  of  experimental 
fishing  gear  to  hanrest  groundfish  which 
otherwise  would  be  prohibited  by 
federal  regulatjcms.  This  action  is 
authorized  by  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
and  implementing  regulations. 
EFFECTIVE  DATES:  }uly  15, 1968,  through 
October  31, 1988. 
ADDRESS:  RoUand  A.  Schmitten, 
Director.  Northwest  Region.  NMFS.  7600 
Sand  Point  Way  NE.,  Seattle,  WA  98115. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson.  206-52&-6140. 
SUPPLEMENTARY  INFORMATION:  The 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  and 
implementing  regulations  at  50  CFR  Part 
663  specify  that  experimental  fishing 
permits  (EFPs)  may  be  issued  to 
authorize  fishing  that  otherwise  would 
be  prohibited  by  the  FMP  and 
regulations.  "Hie  procedures  for  issuing 
EFPs  are  contained  in  the  regulations  at 
S  663.10. 

An  EFP  application  to  harvest  soupfin 
shark  and  other  groundfish  species  using 
gillnets  in  ^  exclusive  economic  zone 
(EEZ)  off  the  coasts  of  Washington  and 
Oregon  was  received  from  the 
Washington  Department  of  Fisheries 
(WDF)  and  the  Oregon  Department  of 
Fish  and  Wildlife  (ODFW)  on  May  16. 
1988.  Current  groraidfish  regulations  at 
S  663.26  do  not  authorize  the  use  of 
gilhiets  north  of  38"  N.  latitude  to 
harvest  groundfish.  The  states  of 
Washington  and  Oregon  are  conducting 
an  experimental  fishery  on  thresher 
shark,  a  species  that  is  not  managed 
under  the  FMP,  and  requested  that  the 
vessels  issued  1968  permits  by  the  states 
also  be  issued  a  Federal  EFP  to 
authorize  the  retention  and  marketing  of 
federally-managed  sharks  (soupfin. 
leopard,  and  spiny  dogfish  sharks)  taken 
incidentally  in  the  state  experimental 
drift  gillnet  fishery  for  thresher  diarks. 
A  notice  ackatowledging  receipt  of  &e 
application,  describhig  the  proposal  and 
requesting  public  comment  was 
published  in  the  Federal  Register  on 


June  15. 1988  (53  FR  22371).  No  pubUc 
comments  were  received-  The 
application  was  considered  by  the 
Pacific  Fishery  Management  Council 
including  the  directors  of  the  fishery 
management  agencies  of  Washington. 
Oregon.  California,  and  Idaho,  at  its  July 
1988  public  meeting  in  Portland,  Oregon. 
The  Council  and  its  advisory  groups 
recommended  that  NMFS  issue  an  EFP 
as  requested  in  the  joint  application 
from  Washington  and  Oregon.  The 
NMFS  Regional  Director,  after  having 
Considned  all  factors  including  the 
potential  for  entanglement  of  non-target 
species  in  the  experimental  gear,  issued 
the  EFP  as  recommended  by  the  Council 
under  the  provisions  of  S  663.10. 

The  EFP  authorizes  the  34  state- 
permitted  vessels  to  harvest  soupfin. 
leopard  and  spiny  dogfi^  siiark  taken 
incidentally  in  tfie  state-regulated 
thresher  shark  drift  gillnet  fishery  from 
July  15. 1988,  through  October  31. 1988. 
in  the  EEZ  off  the  coasts  of  Washington 
and  Oregon.  Under  the  terms  and 
conditions  of  the  permit,  the  vessels 
must  have  a  vaUd  WDF  or  ODFW  state 
permit  which  restricts  the  fishery  to  at 
least  20  miles  offshore  and  limits  the 
vessels  to  the  nse  of  one  gillnet  that  is 
not  to  exceed  1.000  fathoms  m  length 
with  a  minimum  16-inch  mesh.  Permit 
holders  are  required  to  maintain 
detailed  k«8  and  allow  a  WDF  or 
OEffW  observer  to  accompany  the 
vessel  if  so  requested. 

Further  details  or  a  copy  of  the  permit 
may  be  obtained  from  ^  NMFS 
Regional  Director  at  the  above  address. 

Authority:  16  U.S.C.  1801  et  seq. 
Ann  0.  Terbush, 

Acting  Director  of  Office  Fisheries 
Cona&vation  catd  Management,  National 
Marine  Fisheries  Serrice. 
[FR  Doc.  88-19853  Filed  8-2^-88;  8:45  am) 

BttJJNa  CODE  M10-2MI 


DEPARTMEIfT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Sdenttflc  Advisory  Board; 
Meeting 

August  22. 1988. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Comnittee  on  Science  and 
Technology  (S4T)  Roadmaps  Review 
will  meet  on  28  Sept  88  fixjm  8:00  a jil  to 
5:00  p.m.  at  the  Pentagon.  Washington, 
DC  20330-5430. 

The  pmpose  of  this  meeting  is  to 
review  the  roadmaps  for  the  programs  in 
the  Air  Force  SftT  base.  This  Bieeting 
will  involve  discussions  of  classified 
defense  matters  listed  in  section  552b(c) 


BEST  COPY  AVAILABLE 


33170 


Federal  Regteter  /  Vol.  53.  No.  168  /  Tuesday.  August  30.  1988  /  Notices 


W« 


of  Title  5,  United  States  Code. 
speciHcally  subparagraph  (1]  thereof, 
and  accordingly  will  be  closed  to  the 
public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 
Patsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-18664  Filed  8-29-88;  8:45  am] 
MLUNQ  CODE  M10-01-M 


Corpe  of  Engineers,  Department  of 
ttte  Army 

[3710-ENl 

Intent  To  Prepiare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  a  Proposed  Regional 
L^ndfln  Expansion  In  Non-tidai 
Wetlands  m  the  City  of  Suffolk,  VA 

agency:  U.S.  Army  Corps  of  Engineers. 
DOD. 

action:  Notice  of  Intent. 

summary:  An  Environmental  Impact 
Statement  will  be  prepared  to  evaluate 
project  alternatives  and  the  public 
interest  review  factors  for  the  proposed 
regional  landfill  expansion. 

FOR  FURTHER  INFORMATION  CONTACn 

Questions  about  the  proposed  action 
and  DEIS  can  be  answered  by:  Pamela 
Painter.  U.S.  Army  Engineer  District, 
Norfolk.  803  Front  Street,  Norfolk. 
Virigina  23510.  (804)  441-7654. 

SUPPUEMENTARY  INFORMATION: 

1.  Proposed  Action 

The  Southeastern  Public  Service 
Authority  proposes  a  440  acre  expansion 
of  an  existing  regional  landfill  which 
will  involve  the  filling  of  an  estimated 
376  acres  of  non-tidal,  seasonally- 
flooded  palustrine  forested  wetlands 
which  are  a  part  of  the  Great  Dismal 
Swamp,  adjacent  to  Burnetts  N4ill  Creek, 
a  tributary  of  the  Nansemond  River  in 
Suffolk,  Vii^ginia.  The  existing  landfill 
will  reach  capacity  by  June  1992  unless 
measures  are  taken  to  increase  its  useful 
life  (such  as  vertical  expansion, 
additional  recycling  efforts  and 
increased  sales  of  refuse  derived  fuel). 
The  proposed  expansion  will  provide 
disposal  capacity  until  the  year  2016  for 
24.5  million  cubic  yards  of  garbage. 

2.  Alternatives 

Alternatives  which  will  be 
investigated  include,  but  will  not  be 
limited  to,  site  alternatives  in  the  service 
area,  the  construction  of  a  mass  birni 
facility,  waste  volume  reduction  through 
increased  refuse  derived  fuel  sales  and/ 


or  recycling,  combinations  of  some 
alternatives  and  no  project. 

3.  Scope  Process 

A  pre-application  scoping  meeting 
was  held  with  State  and  Federal 
agencies  in  May  1988  and  formal  agency 
scoping  comments  were  requested  in 
July  1988.  Significant  issues  which  have 
been  identified  thus  far  include  wetland 
destruction  and  impacts  to  a  federally 
listed  threatened  species  (the  Dismal 
Swamp  southeastern  shrew).  A  public 
notice  requesting  written  public 
comments  will  be  published  on  or  about 
August  10, 1988. 

4.  Public  Scoping  Meeting 

If  it  is  determined  that  a  public 
scoping  meeting  is  necessary  to  assist 
the  Corps  in  identifying  significant 
issues  which  should  be  addressed  in  the 
DEIS,  the  date  and  location  of  the 
meeting  will  be  announced  by  separate 
public  notice  when  scheduled. 

5.  DEIS  Availability 

It  is  estmated  that  the  DEIS  will  be 
available  to  the  public  for  review  and 
comment  in  the  spring  of  1989. 

Date:  August  12, 1988. 
J.J.  Thomas. 

Colonel,  Corps  of  Engineers,  District 
Engineer. 

[FR  Doc.  88-19598  Filed  8-29-88;  8:45  am] 

BIUJNO  CODE  3710-EN-M 


DEPARTMENT  OF  EDUCATION 

Proposed  information  Collection 
Requests 

AOENCY:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATE:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  29. 1988. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW..  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  culleclion  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 


Office  Building  3,  Washington,  DC 

20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  B.  Webster,  (202)  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35]  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director.  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invities  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  August  25, 1988. 
Carlos  U.  Rice. 

Director  for  Office  of  Information  Resources 
Management 

Office  of  Education  Research  and 
Improvement 

Type  of  Review:  New 

Title:  Survey  on  the  Use  of  Research 
and  Development  Resources — Fast 
Response  Survey  System 

Affected  Public:  State  or  local 
governments 

Frequency:  One  time  only 

Reporting  Burden: 
Responses:  1,000 
Burden  Hours:  500 

Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  survey  will  obtain 
information  from  school  district 
concerning  their  use  of  research  and 
development  resoiu-ce  funded  by  the 
Deparbnent.  The  survey  will  provide 
information  that  will  assist  the 
Department's  decisionmaking  about 
the  structure  and  types  of  serivces  to 
be  offered  through  the  regional 
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educational  laboratory  program  in  the 

future. 

Office  of  PDaUeceBdaty  Education 

Type  of  Review:  Revison 

Title:  Student  Aid  Report 

Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profit;  non-profit  institutioiis 

Frequency:  Annually 

Reporting  Burden: 
Responses:  12,368,066 
Burden  Hours:  2,021,655 

Recordkeeping: 
Recordkeepers:  8,000 
Burden  Hoars:  438,387 

Abstract  The  Student  Aid  Report  (SAR) 
is  used  to  notify  applicants  of  their 
eligibility  to  receive  Federal  financial 
aid.  llie  form  is  submitted  by  eligible 
students  to  the  partidpating 
institution  of  their  choice.  The 
institution  submits  Part  3  of  the  SAR 
to  the  Department  to  receive  funds  for 
the  applicanL 

Office  of  Postsccondary  Education 

Type  of  Review:  Extension 

Title:  Request  for  Collection  Assistance 
under  Federal  Insured  Student  Loan 
Program 

Affected  Public:  State  or  local 
governments;  businesses  or  other  for- 
profit;  non-profit  institutions 

Frequency:  On  occasion 

Reporting  Burden: 
Responses:  3,000 
Burden  Hours:  990 

Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  Lending  institutions  submit 
this  form  to  request  assistance  in 
obtaining  accurate  addresses  of 
borrowers  under  the  Federal  Insured 
Student  Loan  Program.  The 
Department  uses  this  information  to 
obtain  the  borrower's  current  address 
in  order  for  the  lender  to  resume 
collection  activity  on  the  loan. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension 

Title:  Lender's  Manifest  for  Federally 
Insured  Loans 

Affected  Public:  Businesses  or  other  for- 
profit 

Frequency:  On  occasion 

Reporting  Burden: 
Responses:  27.000 
Burden  Hours:  5,400 

Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  Lenders  report  the  conversion 
of  a  loan  to  repayment  and  loans  paid 
in  full  to  the  Department  Department 
uses  the  information  to  tract  the  status 
of  loans  under  the  Federal  Insured 
Student  Loan  Program. 


Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  Revision 

Title:  State  Han  for  Aduh  Education 

Affected  Public:  State  or  local 

governments 
Frequency:  Quadrermially 
Reporting  Burden: 

Responses:  54 

Burden  Hours:  11,880 
Recordkeeping: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract-  State  educational  agencies 

submit  State  plans  to  receive  Federal 

fimds  for  adult  education  programs. 

The  Department  uses  the  information 

to  determine  grant  eligibility  and  to 

ensure  compliance  with  the  Adult 

Education  Act,  as  amended. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement 

Tide:  Application  for  Federal  Assistance 

for  the  Strengthening  Institutions 

Program 
Agency  Form  Number  ED  851a 
Frequency:  Annually 
Affected  Public  fion-proht  institutions 
Reporting  Burden: 

Responses:  365 

Burden  Hours:  9,855 
Recordkeeping: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract  This  form  will  be  used  by 

institutions  of  hi^er  education  to 

apply  for  grants  under  the 

Strengthening  Institutions  Program. 

The  Department  uses  this  information 

to  make  grant  awards  to  those 

institutions  that  are  eligible. 

Office  of  Postsecondary  Education 

Type  of  Review:  New  Collecbon 
Title:  Christa  McAuliffe  Fellowship 

Program  Perfuruiaiu:e  Report 
Agency  Form  Number  NA 
Frequency:  Annually 
Affected  Public:  Individuals 
Reporting  Burden: 

Responses:  115 

Burden  Hours:  345 
Recordkeeping: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  The  Department  uses  this 

inf  onuation  to  determine  that  the 

Fellowship  carried  out  the  activities 

described  in  the  approved  application 

and  met  the  service  requirement  of  the 

Feilowsbip. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New 

Title:  Sorvey  on  Private  School  Early 

Estimates— ^ast  Response  Survey 

System 


Affected  Public  Businesses  or  for-profit 
non-profit  institutions 

Frequency:  One  time  only 

Reporting  Burden: 
Responses:  1,000 
Burden  Hours:  500 

Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract  This  survey  will  obtain  from  a 
sample  of  private  schools  early 
estimates  of  key  statistics  that  will  be 
comparable  to  the  Common  Core  of 
Data  early  estimates  of  public  schools. 
The  Department  will  use  the  data  to 
develop  a  descriptive  profile  of  users 
and  providers  in  the  American 
educational  system. 

[PR  Doc.  88-19679  Filed  8-29-88;  8:45  am) 
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Meetings:  Education 
Intergovernmental  Advisory  Councfl 

agency:  Intergovernmental  Advisory 
Council  on  Education. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Executive 
Committee  of  the  Intergovernmental 
Advisory  Council  <m  Education.  This 
notice  also  describes  the  functions  of 
the  Coundl.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  This 
docvunent  is  intcoided  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATE  September  20, 1988;  9:30  a.m.-4fl0 
p.m. 

ADDRESS:  Department  of  Education, 
Room  4003.  400  Maryland  Avenue,  SW., 
Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gwen  A.  Anderson,  Executive  Director, 
Intergovernmental  Advisory  Council  on 
Education,  Room  3038, 400  Maryland 
Avenue,  SW.,  Washington,  DC,  20202- 
7576.  732-3844. 

SUPPLEMENTARY  INFORMATION:  The 
Intergovernmental  Advisory  Coimcil  on 
Education  was  established  under 
section  213  of  the  Department  of 
Education  Organization  Act  (20  U.S.C 
3423).  The  Council  was  established  to 
provide  assistance  and  make 
recommendations  to  the  Secretary  and 
the  President  concerning 
intergovernmental  policies  and  relations 
pertaining  to  education. 

The  meeting  of  the  Executive 
Committee  is  open  to  the  public.  The 
proposed  agenda  includes: 
Old  Business 
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— Discussion  of  FY  1988  Conference 

Report 
— Other  Old  Business 
New  Business 
— Discussion  of  FY  1989  Conference 

Report 
— Other  New  Business 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
public  inspection  at  the  Office  of  the 
Intergovernmental  Advisory  Council  on 
Education,  Room  3036, 400  Maryland 
Avenue.  SW..  Washington,  DC.  20202- 
7576,  from  the  hours  of  9:00  a.m.  to  5:00 
p.m. 

Dated:  August  24, 1988. 
Michelle  Easton, 

Acting  Deputy  Under  Secretary  of 
Intergovernmental  and  Interagency  Affairs. 
[FR  Doc.  88-19583  Filed  8-29-88;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Finding  of  No  Significant  impact; 
Transuranic  Waate  Management 
Activities  at  the  Savannah  River  Plant, 
Aiken.  SC 

agency:  Department  of  Energy. 
action:  Finding  of  No  Significant 
Impact. 

summary:  The  Department  of  Energy 
(DOE)  has  prepared  an  environmental 
assessment  (EA),  DOE/EA-0315,  for 
transuranic  (TRU)  waste  management 
activities  at  DOE's  Savannah  River 
Plant  (SRP),  including  the  construction 
and  operation  of  a  new  TRU  Waste 
Processing  Facility.  Based  on  the 
analyses  in  the  EA,  DOE  has  determined 
that  the  proposed  action  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment, 
within  the  meaning  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  Therefore,  the  preparation  of  an 
environmental  impact  statement  is  not 
required  and  the  Department  is  issuing 
this  Finding  of  No  Significant  Impact 
(FONSI). 

Copies  of  the  EA  are  available  from: 
Mr.  Stephen  Wright,  Director. 
Environmental  Division.  U.S. 
Department  of  Energy,  Savannah  River 
Operations  Office,  P.O.  Box  A,  Aiken, 
South  Carolina  29801.  (803)  725-3957. 
FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Borgstrom,  Director,  Office  of 
NEPA.  Project  Assistance,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-4600 

Proposed  Action:  The  proposed  action 
involves:  (1)  Retrieval  of  stored  TRU 
waste;  (2)  construction  and  operation  of 
the  TRU  Waste  Processing  Facility 


(TMF)  to  process,  if  necessary,  the  SRP 
retrievably-stored  and  newly-generated 
waste;  and  (3)  repackaging,  certification 
and  shipment  of  SRP  TRU  waste  to  the 
Waste  Isolation  Pilot  (WIPP).  near 
Carlsbad.  New  Mexico.  The  WIPP  is  a 
DOE  research  and  development  facility 
designed  to  demonstrate  the  safe  and 
environmentally  acceptable  disposal  of 
radioactive  waste  from  national  defense 
programs.  After  a  five  year 
demonstration  phase  of  operations, 
scheduled  to  begin  in  late  1988,  a 
decision  will  be  made  on  conversion  of 
the  WIPP  to  a  permanent  repository  for 
TRU  waste. 

The  proposed  action  for  the  SRP  TRU 
waste  is  consistent  with  the  objectives 
stated  in  the  "Final  Environmental 
Impact  Statement.  Waste  Isolation  Pilot 
Plant"  (DOE/EIS-0026),  and  will  enable 
SRP  to  eliminate  interim  TRU  waste 
storage  and  the  risk  of  groundwater 
contamination  or  air  emissions  resulting 
from  storage  container  failure. 

TRU  waste  is  radioactive  waste  from 
the  production  of  nuclear  materials 
which  is  contaminated  with  more  than 
100  nCl  of  transuranium  elements  per 
gram  of  waste.  SRP  TRU  waste  includes 
hazardous  waste  components,  such  as 
used  oils,  which  are  classified  as  mixed 
wastes  and  are  subject  to  the 
requirements  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  SRP  will  comply  with  RCRA 
requirements  for  mixed  waste  treatment, 
storage,  and  shipping.  Compliance  with 
RCRA  requirements  will  not  affect  the 
environmental  impacts  of  the 
management  of  stored  and  retrievable 
TRU  waste  at  SRP. 

Proposed  TRU  waste  retrieval 
activities  at  SRP  will  use  earthmoving 
equipment  to  remove  the  top  three  feet 
of  the  four-foot  soil  cover  over  burial 
ground  storage  pads.  The  remaining  soil 
will  be  removed  with  a  remotely 
operated  High  Efficiency  Particulate  Air- 
filtered  soil  vacuum.  Shielded  lifting 
canisters  will  be  used  where  possible  to 
lift  the  waste  containers  from  the  pads 
and  into  shipping  casks  for 
transportation  to  the  new  processing 
facility. 

The  TWF  will  be  located  near  the 
center  of  the  SRP  plant  site  in  a 
chemical  separations  area  which  is  near 
SRP  burial  grounds  containing  TRU 
waste.  The  new  facility  will  process 
newly-generated  and  stored  TRU  waste 
as  necessary  to  meet  WIPP  criteria.  It  is 
designed  to  vent,  purge,  x-ray,  and 
assay  the  waste  storage  containers.  It 
will  reduce  the  size  of  large  waste  and 
solidify  liquids  as  necessary.  It  will  then 
repackage  the  waste  to  meet  WIPP 
waste  acceptance  criteria  requirements 
for  shipment  and  emplacement  is  the 


WIPP.  TRU  waste  will  be  reclassified  in 
an  existing  SRP  waste  certification 
facility  (WCF)  as  either  WIPP-certified 
waste  or  low-level  waste.  WIPP- 
certified  waste  will  be  shipped  to  WIPP 
and  low-level  waste  will  be  disposed 
onsite  in  accordance  with  the 
requirements  pertaining  to  disposal  of 
low-level  radioactive  waste. 

As  of  December  1987,  SRP  had 
approximately  370,000  cubic  feet  of  TRU 
waste,  56%  (207,000  cubic  feet)  of  which 
is  in  interim  storage.  TRU  waste  which 
is  retrievably  stored  is  in  galvanized 
steel  drumis  on  concrete  pads  or 
contained  in  concrete  and  steel  boxes, 
concrete  culverts  and  galvanized  steel 
drums  buried  in  shallow  trenches.  The 
remaining  SRP  TRU  waste  is  buried  as 
non-retrievable  waste.  The  waste  is  not 
currently  scheduled  to  be  shipped  to 
WIPP.  Management  of  the 
nonretrievable  TRU  waste  is  not  within 
the  scope  of  the  current  proposed  action 
but  was  evaluated  in  a  separate  SRP 
NEPA  evaluation,  "Final  Environmental 
Impact  Statement,  Waste  Management 
Activities  for  Groundwater  Protection", 
(DOE/EIS-0120). 

Some  newly-generated  waste  which 
meets  WIPP  requirements  without 
processing  will  be  certified  in  the  WCF 
and  is  scheduled  to  be  shipped  to  WIPP 
starting  in  1989.  Shipment  to  WIPP  of 
TRU  waste  which  is  retrieved  from 
interim  storage  is  scheduled  to  begin  in 
1995.  Drums  of  TRU  waste  certified  to 
meet  WIPP  criteria  will  be  transported 
from  SRP  to  WIPP  in  double-walled 
containers  referred  to  as  TRUPACTs 
(Transuranic  Package  Transporters) 
which  incorporate  a  double-walled 
design  to  protect  the  cargo  against 
collision,  puncture,  and  fire  in  case  of 
accident.  The  TRUPACT  design  will  be 
certified  by  the  Nuclear  Regulatory 
Conmiission  and  will  meet  the 
requirements  of  DOE  Order  5480.3 
"Safety  Requirements  for  the  Packaging 
and  Transportation  of  Hazardous 
Materials.  Hazardous  Substances  and 
Hazardous  Wastes." 

Distances  for  shipments  to  WIPP  were 
estimated  using  an  Oak  Ridge  National 
Laboratory  highway  routing  model. 
Potential  routings  maximized  the  use  of 
interstate  highways  from  SRP  to  the 
New  Mexico  area  within  New  Mexico  to 
the  WIPP  facilities  near  Carlsbad. 
Potential  rail  routings  were  taken  from  a 
DOE  transportation  assessment  and 
guidance  report,  "Transuranic  Waste 
Transportation  Assessment  and 
Guidance  Report".  (DOE/IlO-002. 1986). 

Environmental  Impacts 

The  potential  environmental 
consequences  of  the  proposed  action 
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were  analyzed  for  several  categories  of 
activities  which  included:  (1) 
Construction  of  the  TWF;  (2]  waste 
retrieval  and  processing  operations;  and 
(3)  transportation  of  waste  to  WIPP.  No 
significant  impacts  were  determined  in 
any  category  under  routine  or  accident 
conditions.  The  results  of  the  analysis 
are  summarized  below. 

Construction:  The  TWF  will  occupy 
four  and  a  half  acres  of  previously 
developed  land  in  H-Area.  No  new  land 
or  structures  will  be  required  for 
retrieval  activities  in  SRP  burial 
grounds.  Very  minor  construction 
impacts  will  be  experienced  onsite.  The 
peak  construction  work  force  of  28 
workers  will  have  minimal  effects  on 
area  land  use,  housing  and  social 
services.  No  significant  impacts  are 
expected  on  ecological  resources  or 
archaeological  or  historical  sites. 

Retrieval  and  Processing  Operations: 
Once  operational,  the  new  facility  will 
employ  40  people,  many  already 
employed  at  SRP.  Liquid  wastes  from 
TWF  processing  operations  will  be 
recovered  to  prevent  the  release  to  the 
environment  of  low-level  radioactive 
materials.  After  filtering,  routine 
radioactive  airborne  releases  from  the 
new  facility  will  be  extremely  small  and 
well  within  applicable  Federal 
standards.  Annual  releases  to  the 
atmosphere  are  estimated  to  be  less 
than  6.7E-05  Ci  of  plutonium  238  and/or 
239.  At  the  plant  boundary,  the  annual 
maximum  individual  dose  from  such 
releases  is  projected  to  be  3.5  E^-04 
mrem,  which  is  several  orders  of 
magnitude  below  the  U.S. 
Environmental  Protection  Agency 
standard  of  25  mrem/year  for  routine 
radiological  releases  to  the  atmosphere 
(40  CFR  61)  and  the  DOE  routine 
operations  standard  of  100  mrem/year 
from  all  potential  exposure  pathways 
(DOE  Order  5480.1A).  No  significant 
offset  impacts  are  anticipated  in 
connection  with  routine  waste  retreval 
operations. 

Routine  operations  will  result  in  small 
radiation  exposures  to  the  operating 
personnel.  The  average  occupational 
dose  for  routine  TRU  waste  retrieval 
and  processing  activities  was  estimated 
as  0.22  rem/year.  This  rate  of  exposure 
is  well  below  the  DOE  annual 
occupational  limit  of  5  rem  (DOE  Order 
5480.1A). 

The  most  severe  credible  accident 
(fire  in  a  storage  culvert  in  an  SRP  burial 
ground  trench]  would  result  in  a 
maximum  individual  dose  at  the  SRP 
boundary)  of  4.4  rem,  which  is  well 
below  the  DOE  siting  guidlines  of  25  rem 
for  routine  postulated  accidental 
releases  for  nonreactor  nuclear  facilities 
(DOE  Order  6430.1  Chapter  1). 


Transportation  Impacts:  For  truck  and 
rail  shipments  of  TRU  wastes  from  SRP 
to  WIPP  the  truck  drivers,  train  crew 
and  population  along  the  route  are 
potentially  exposed  to  low  levels  of 
radiation  penetrating  the  transportation 
package.  As  previously  stated, 
transportation  of  TRU  waste  would  be 
conducted  in  NRC-licensed  shipping 
containers  designed  to  withstand  the 
most  severe  accidents  without  releasing 
their  contents.  The  maximum  calculated 
does  to  the  onsite  and  offsite  population 
under  routine  and  accident  conditions  is 
projected  to  be  3.9  person-rem/year  (by 
truck),  which  is  insignificant  in 
comparison  to  a  natural  background 
exposure  to  the  same  population  of 
105,000  person-rem/year.  The  greatest 
risk  from  transportation  is 
noiuadiological  resulting  from  trauma 
associated  with  vehicle  collisions/ 
accidents.  However,  as  an  added 
precaution  against  radiological  risk, 
overall  emergency  response  plans  and 
procedures  are  being  developed  by  the 
Department  to  address  WIPP  related 
transportation  accidents. 

Alternatives  Considered 

In  the  EA,  DOE  considered  the 
following  alternatives  to  the  proposed 
action  of  retrieving  stored  TRU  waste 
and  constructing  the  new  processing 
facility  at  SRP  for  shipment  of  SRP  TRU 
waste  to  WIPP;  no  action,  periodic 
container  overpacking,  onsite  disposal, 
and  shipment  of  unprocessed  waste  to 
WIPP. 

The  no  action  alternative  was 
determined  to  be  imacceptable  because 
storage  containers  will  deteriorate  over 
time,  increasing  the  potential  for 
container  failure  and  contamination  of 
the  environment.  The  container 
overpack  alternative  was  determined  to 
be  undesirable  because  TRU  waste 
processing  and  disposal  would  be 
postponed  until  a  later  date,  increasing 
the  potential  for  container  failure  and 
environmental  contamination.  In 
addition,  neither  of  these  alternatives 
would  provide  for  the  permanent 
disposal  of  TRU  waste. 

Studies  have  not  been  conducted  at 
SRP  specifically  to  determine  the 
technical  feasibility  of  disposing  of  TRU 
wastes  onsite.  Although  it  is  beheved 
that  TRU  wastes  could  be  disposed  in 
properly  engineered  concrete  vaults 
onsite,  no  studies  are  planned  to 
investigate  their  onsite  disposal  because 
DOE  believes  that  offsite  geologic 
disposal  of  SRP  TRU  wastes  is 
environmentally  preferable  to  near 
surface  disposal  at  SRP.  The  alternative 
of  transporting  unprocessed  waste  to 
WIPP  was  not  selected  because  this 
waste  would  not  meet  WIPP  acceptance 


criteria,  thus  requiring  it  to  be  shipped  to 
an  existing  processing  facility  at  the 
Idaho  National  Engineering  Laboratory 
for  final  processing  before  shipment  to 
WIPP.  This  alternative  would  result  in 
tripling  shipping  distances,  with 
corresponding  increases  in 
enviroiunental  and  accidental  risk  and 
costs. 

Determination: 

The  proposed  TRU  waste  retrieval 
and  processing  activities  at  SRP, 
including  the  proposed  TRU  waste 
processing  facility,  and  the  subsequent 
transportation  of  TRU  wastes  to  WIPP, 
do  not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  the  National  Environmental  Policy 
Act.  This  finding  is  based  on  the 
analyses  in  the  EA.  Therefore,  an 
Environmental  impact  Statement  for  the 
proposed  action  is  not  required. 

Issued  at  Washington,  DC,  this  24th  day  of 
August,  1988. 
Emett  C  Baynard  m. 

Assistant  Secretary,  Environment  Safety  and 

Health. 

[FR  Doc.  88-19711  Filed  8-29-^8:  8:45  am] 

BILLING  CODE  e4C0-O1-« 


Office  of  civilian  Radioactive  Waste 
MAanagement 

Start  of  the  Public  Comment  Period  for 
the  Initial  Version  of  the  Dry  Casli 
Storage  Study 

agency:  Office  of  Civihan  Radioactive 
Waste  Management;  Energy. 

ACTION:  Notice  of  public  comment 
period. 

SUMMARY:  In  accordance  with  the 
requirements  of  section  5064  of  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  (Pub.  L  100-203),  the  Department 
of  Energy's  (DOE)  Office  of  Civilian 
Radioactive  Waste  Management 
(OCRWM)  has  prepared  an  initial 
version  of  a  report  on  the  study  and 
evaluation  of  the  use  of  dry  cask  storage 
(and  other  technologies  currently  being 
considered)  at  reactor  sites  to  meet  the 
utility  industry's  spent  nuclear  fuel 
storage  needs  through  the  start  of 
operation  of  a  permanent  geologic 
repository  (year  2003).  As  announced  in 
the  April  26, 1988  Federal  Register,  the 
OCRWM,  as  part  of  this  study,  is 
soliciting  the  views  of  State  and  local 
governments  and  the  public  on  this 
initial  version  of  the  report.  The  public 
comment  period  will  close  on  October 
28, 1988. 
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Comments  received  after  that  time 
will  be  considered  to  the  extent 
possible.  Those  interested  in  receiving  a 
copy  of  the  report  or  submitting 
comments  should  write  to  the  DOE 
contact  Usted  below. 
FOR  FURTHER  WrDRMATIOM  CONTACT: 
Mr.  Charles  Head,  U.S.  Department  of 
Energy,  Office  of  Civilian  Radioactive 
Waste  Management,  RW-322,  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585 
SUPPLBIKNTARY  MF0RMAT10N:  This 
notice  is  intended  to  fadhtate  the 
participation  of  State  and  local 
governments  and  the  public  by 
informing  them  of  the  study  and  its 
objectives,  and  notifying  them  that  the 
initial  version  of  the  report  is  available 
for  their  review  and  comment  On  April 
26, 1988,  a  notice  was  posted  in  the 
Federal  Registar  announcing  the  DOE's 
intent  to  release  this  initial  version  and 
requesting  that  those  interested  in 
commenting  on  the  report  submit  a 
request  for  a  copy  to  the  DOE. 

The  initial  version  of  the  report  is  now 
available,  and  those  who  responded  to 
the  April  26  notice  will  automatically 
receive  a  copy.  Others  interested  in 
receiving  a  copy  or  submitting 
comments  should  write  to  the  DOE 
contact  listed  above.  The  public 
comment  period  will  close  on  October 
28,1988. 

After  reviewing  the  comments 
received,  the  Department  will  make 
appropriate  modificaticms  to  the  report 
before  it  is  submitted  to  the  Congress. 
Conunents  received  before  or  during  the 
public  comment  period  will  be  included 
in  a  comment  appendix  to  the  report 
and,  if  time  permits,  a  summary  of 
comments  may  be  included  in  the  body 
of  the  report. 

The  report  is  a  study  and  evaluation 
of  the  use  of  dry  cask  storage  (and  other 
technologies  currently  being  considered) 
at  reactor  sites  to  meet  the  utility 
industry's  spent  nuclear  fuel  storage 
needs  through  the  start  of  operation  of  a 
permanent  geologic  repository  (year 
2003).  Consistent  with  the  guidance  from 
the  Congress,  the  objectives  of  the  study 
are: 

1.  To  consider  the  costs  of  dry  cask 
storage  technology,  the  extent  to  which 
dry  cask  storage  at  reactor  sites  will 
affect  human  health  and  the 
environment,  the  extent  to  which 
storage  at  reactor  sites  affects  the  cost 
and  risk  of  transporting  spent  nuclear 
fuel  to  a  central  facility  such  as  a 
monitored  retrievable  storage  faciUty, 
and  any  other  factors  that  are 
considered  appropriate. 

2.  To  consider  the  extent  to  which 
amounts  in  the  Nuclear  Waste  Fund  can 


be  used,  and  should  be  used,  to  provide 
funds  to  ctHUtnct  operate,  maintain, 
and  aafegnard  spent  nuclear  fuel  in  diry 
cask  storage  at  reactor  sites. 

3.  To  consult  with  the  Nuclear 
Regulatory  Commission  and  include  its 
views  in  the  report 

4.  To  solicit  the  views  of  State  and 
local  governments  and  the  public. 

Issued  in  Washington,  DC  August  22, 1988. 
Chulaa  E.  Kay, 

Acting  Director,  Office  of  Civilian 
Radioactive  Waste  Management 
(PR  Doc.  88-19712  Filed  &-29-86:  8:45  am] 
mi  I  im)  cooc  sim  ci  m 


Federal  Energy  Regulatory 
Cominliilon 

[Dodwl  No*.  ERM-3M-000  at  si.] 

Minneeota  Power  h  UgM  Ca  et  aL; 
Electric  Rate,  Small  Roarer  Production, 
and  InteriocUng  Directorate  FiUlnga 

Take  notice  that  die  following  filings 
have  been  made  with  the  Conmiission: 

1.  Minnesota  Power  ft  Light  Company 

[Docket  No.  ER88-d80-000] 

August  24, 198& 

Take  notice  that  on  July  18. 1968. 
Minnesota  Power  ft  Light  Company 
temtered  for  filing,  pursuant  to  a 
Deficiency  Letter  dated  lone  16, 1968,  a 
compliance  filing  with  revised 
Interchange  Service  Agreement 
amendments  which  contain  appropriate 
modifications. 

Comment  date:  September  8, 1968,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pacific  Gas  and  Electric  Company 
[Docket  No.  ER88-219-000] 

August  24. 1988. 

Take  notice  that  on  July  11, 1988. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  bridge 
agreement  with  Turlock  Irrigation 
District  (Turlock)  for  the  period  of  April 
1, 1988,  through  June  30, 1988.  PG&E 
states  that  is  complying  with  FERC's 
stated  desire  to  have  on  file  agreements 
between  PG&E  and  its  wholesale 
customers. 

Comment  date:  September  1, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Boston  EdisoD  Company 

[Docket  Nos.  ER84-7O5-O0O  and 
ER87-S81-000] 

August  24, 1988. 

Take  notice  that  on  August  12, 1988, 
Boston  Edison  Company  (Company) 
tendered  for  filing  a  revision  to  its  Rate 


S-8/Step  C  and  costs  of  service  studies 
filed  on  June  24, 1968.  The  Company 
states  that  it  did  not  reduce  the 
calculation  of  rate  base  to  reflect  the 
partial  deductibility  of  decommissioning 
expense  as  provided  for  by  the  Deficit 
Reduction  Act  of  1964.  The  adjustment 
of  the  rate  base  calculation  has  required 
the  Company  to  correct  the  following 
portions  of  its  June  24  filing: 
Enclosure  A:  Narrative,  page  1. 
Enclosures  B,  E  and  G:  Statement  BG, 

Demand  Rate  and  Energy  Rate. 
Enclsoures  C,  F  and  H:  Statement  AF-1 

(not  included  in  the  6/24/88  filing): 

StatemenU  BK.  BK-1  and  BK-2; 

Statement  BK-41,  Schedules  1, 2. 6, 9, 

14  and  18. 
Enclosure  D:  Tariffs,  page  1. 
Enclosure  J:  Workpapers  2.  4  and  5; 

workpaper  6  (new). 

Comment  date:  September  6, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cogen  Tedmologies,  Inc. 

[Docket  No.  QF88-W5-O00] 

August  25. 1988. 

On  August  9, 1988,  Cogen 
Technologies,  Inc.  (Applicant),  of  1600 
Smith  Street  Suite  5000.  Houston.  Texas 
77002,  submitted  for  filing  an  application 
for  certification  of  a  faciUty  as  a 
qualifying  cogeneration  facility  pursuant 
to  9  292J207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Everett 
Massachusetts.  The  facility  will  consist 
of  a  combustion  turbine  generating  unit, 
a  heat  recovery  steam  generator,  and  an 
extraction/condensing  steam  turbine 
generating  unit  Process  steam  produced 
by  the  facility  will  be  sold  to  Monsanto 
Petrochemical  complex  for  its  use  in 
various  process  requirements.  The 
primary  energy  source  will  be  natural 
gas.  The  net  electric  power  production 
capacity  of  the  facility  will  be  52.65 
MW.  Installation  of  the  facility  will 
begin  in  March  1990. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Lederle  Laboratories 

[Docket  No.  QF88-459-000] 
August  25. 198& 

On  August  8, 1968,  Lederie 
Laboratories  (Applicant),  of  Middletown 
Road.  Pearl  River,  New  York  10965. 
submitted  for  filing  an  application  for 
certification  of  a  facihty  as  a  qualifying 
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cogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Pearl  River, 
New  York.  The  facility  will  consist  of 
two  combustion  tiubine  generating  imits 
and  two  heat  recovery  steam  generators 
equippped  with  supplementary  firing 
duct  burners.  Steam  produced  by  the 
facility  will  be  used  for  manufacturing 
processes,  space  heating  and  cooling. 
The  primary  energy  source  will  be 
natural  gas.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  16.6  MW.  Installation  of  the  facility 
was  expected  to  begin  in  the  second 
quarter  of  1988. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Harold  A.  Wentworth.  Jr. 

[Docket  No.  ID-2372-000] 

August  26. 1888. 

Take  notice  that  on  August  15, 1988, 
Harold  A.  Wentworth,  Jr.  tendered  for 
filing  an  application  for  authorization 
under  section  305(b]  of  the  Federal 
Power  Act  and  Part  45  of  the 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  to  hold  the 
following  interlocking  positions: 

Position  and  Corporation 

Vice  President — ^Electric  Operations; 

Louisville  Gas  and  Electric  Company. 
Vice  President — Electric  Operations; 

Ohio  Valley  Transmission 

Corporation. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Idaho  Power  Company 

[Docket  No.  ER88-571-000] 

August  26, 1988. 

Take  notice  that  on  August  19, 1988, 
Idaho  Power  Company  (Idaho  Power) 
tendered  for  filing  the  Average  System 
Cost  (ASC]  determined  by  the 
Bonneville  Power  Administration  (BPA), 
BPA's  written  ASC  report,  and  Idaho 
Power's  ASC  schedules  (Appendix  1)  for 
Idaho  Power's  Idaho  exchange 
jurisdiction.  Idaho  Power  also  submitted 
its  agreement  with  and/or  objections  to 
BPA's  Average  System  Cost 
determination. 

The  ASC  rates  filed  have  been 
determined  pursuant  to  the  Revised 
Average  System  Cost  Methodology 
approved  by  the  Commission  in  its 


Order  No.  400  issued  October  1, 1984  in 
Docket  No.  RMB4-16-000,  and  section 
5(c]  of  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act 
(16  U.S.C.  830-839h].  This  act  provides 
for  the  exchange  of  electric  power 
between  Idaho  Power  and  BPA  for  the 
benefit  of  Idaho  Power's  residential  and 
farm  customers. 

A  copy  of  the  filing  has  been  served 
upon  BPA  and  all  parties  to  Idaho 
Power's  Appendix  1  filing  with  BPA. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Kansas  City  Power  &  Light  Company 

(Docket  No.  ER88-572-000] 
August  26, 1988. 

Take  notice  than  on  August  22, 1988, 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  for  filing  an 
Amendatory  Agreement  No.  1  to 
Wholesale  Firm  Power  Contract, 
between  KCPL  and  Missouri  Public 
Service  Company  dated  August  17, 1988. 
KCPL  states  that  the  Amendatory 
Agreement  provides  for  an  extension  of 
the  contract  term  and  modified  rate 
design  for  firm  power  service. 

KCPL  requests  an  effective  date  of  the 
date  of  filing,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  or  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 
Lms  D.  Cashell, 
Acting  Secretary. 
(FR  Doc.  88-19620  Filed  8-29-88;  8:45  am] 

BILUNO  CODE  6717-01-M 


[Docket  No*.  CP8S-682-000,  ct  aL] 

Trunkllne  Qas  Co.  et  aL;  Natural  gas 
certificate  filings 

August  23, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tnmkline  Gas  Company 

[Docket  No.  CP88-682-000] 

Take  notice  that  on  August  15, 1988. 
Tnmkline  Gas  Company  (Tnmkline), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP88-682-000  a 
prior  notice  request  piu^uant  to  Sections 
157.205  and  284.223  of  the  Commission's 
Regulations  for  authorization  to 
transport  natural  gas  on  a  firm  basis  on 
behalf  of  National  Steel  Corporation 
(National),  an  end-user,  under  its 
blanket  certificate  issued  in  Docket  No. 
CP86-586-000,  all  as  more  fully  set  forth 
in  the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tnmkline  states  that  it  proposes  to 
transport  up  to  18,000  Dt  of  natiu-al  gas 
per  day  on  a  firm  basis  on  behalf  of 
National  pursuant  to  a  gas 
transportation  agreement  dated  July  1, 
1988,  (Agreement).  The  Agreement 
provides  for  Trunldine  to  transport  the 
gas  from  various  points  of  receipt  on  its 
system  in  Illinois,  Louisiana,  offshore 
Louisiana,  Tennessee  and  Texas  and 
redeliver  the  gas,  less  fuel  use  and 
unaccounted  for  line  loss,  to  Panhandle 
Eastern  Piper  Line  Company 
(Panhandle)  in  Douglas  County,  Illinois 
for  transportation  to  National. 

Tnmkline  further  states  that  the 
estimated  daily  and  estimated  annual 
quantities  to  be  transported  would  be 
18,000  Dt  and  6,570,000  Dt,  respectively. 
Tnmkline  asserted  that  service  under 
§  284.223(a)  commenced  on  July  1, 1988, 
as  reported  in  Docket  No.  ST88-4730. 

Comment  date:  October  7, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Panhandle  Eastern  Pipe  line 
Company 

[Docket  No.  CP88-681-000] 

Take  notice  that  on  August  15, 1988, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP88-681-000  a  prior  notice  request 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
a  firm  basis  on  behalf  of  National  Steel 
Corporation  (National),  an  end-user, 
under  its  blanket  certificate  issued  in 
Docket  No.  CP86-585-000,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
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file  with  the  Commission  and  open  to 
public  inspection. 

Panhandle  states  that  it  proposes  to 
transport  up  to  18,000  Dt  of  natural  gas 
per  day  on  a  Hnn  basis  on  behalf  of 
National  pursuant  to  a  gas 
transportation  agreement  dated  July  1, 
1988,  (Agreement).  The  Agreement 
provides  for  Panhandle  to  receive  the 
gas  from  Trunkline  Gas  Company 
(Trunkline),  in  Douglas  County,  Illinois 
and  redeliver  the  gas,  less  fuel  use  and 
unaccounted  for  line  loss,  to  Michigan 
Consolidated  Gas  C&mpany  and 
National,  in  Wayne  County,  Michigan. 

Panhandle  further  states  that  the 
estimated  daily  and  estimated  annual 
quantities  of  gas  to  be  transported 
would  be  18,000  Dt  and  6.57a000  Dt. 
respectively.  Panhandle  asserted  that 
service  under  S  284.223(a]  commenced 
on  July  1, 1088,  as  rqmrted  in  Docket 
No.  ST88-472a 

Comment  date:  October  7, 1968,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Panhandle  Eastara  Pipe  Line 
Cinnpany 

[Dodcet  No.  CPe8-e74-000] 

Take  notice  that  on  August  12. 1988. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle],  P.O.  Box  1842.  Houston. 
Texas,  77251,  filed  in  Docket  No.  CP88- 
674-000,  an  application  pursuant  to 
section  7(b]  ai  the  Natural  Gas  Act  for 
permission  and  approval  to  partially 
abandon  sales  service  tp  certain  existing 
jurisdictional  sales  customers,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Conmiission 
and  open  to  pubhc  inspection. 

Panhandle  proposes  to  partially 
abandon  sales  service  to  seven  sedes 
customers:  Great  River  Gas  Company 
(Great  River),  Michigan  Gas  Utilities 
(MGU),  Citizens  Gas  Fuel  Company 
(Citizens),  Battle  Creek  Gas  Company 
(Battle  Creek),  Northern  Indiana  Fuel 
and  Light  Company,  Inc.  (NIFL), 
Southeastern  Michigan  Gas  Company 
(SEMCO),  and  Ohio  Gas  Company 
(Ohio  Gas).  Panhandle  states  that  the 
seven  sales  customers  have  elected 
under  S  284.10  of  the  Commission's 
regulations  to  convert  a  portion  of  its 
daily  Contract  Demand  (CD)  to  firm 
transportation  effective  as  of  April  1, 
1988.  Panhandle  explains  that  the  firm 
transportation  would  be  rendered  under 
the  terms  and  conditions  of  its  Rate 
Schedule  PT.  Accordingly,  Panhandle 
proposes  to  reduce  the  seven  customers' 
current  daily  sales  contract  quantity  as 
follows,  to  be  effective  April  1, 1988. 


CuBtamer 

Great  River 

MGU 

Citizens 

Battle  Creek 

NIFL 

SEMCO 

Ohio  Gas 


MontkljCn 

(Mcf/d) 


1,049 
3,004 
1.214 
3.430 
1.432 
3.933 
3.947 


Comment  date:  September  13, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20428.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  %vith  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Conmiission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 


§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (16  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  wihtin  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cariiell. 
Acting  Secretary. 
[PR  Doc.  8&-19e21  Filed  3-29-88:  8:45  am] 

BILUNa  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AQENCY 

[FRL  3437-1] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

aoency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  at  seq.],  this  notice  announces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
(0MB)  for  review  and  are  available  to 
the  public  for  review  and  comments. 
The  ICRs  describe  the  nature  of  the 
information  collection  and  their 
expected  cost  and  burden;  where 
appropriate,  they  include  the  actual  data 
collection  instrument. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carla  Levesque  at  EPA  (202)  382-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Research  and  Development 

Title:  Health  Significance  of  Bacteria 
Found  in  Point-of-Entry  Granular 
Activated  Filters.  (EPA  ICR  1473). 

Abstract  The  study  will  provide 
guidelines  for  the  certification  of  filter 
devices  used  in  household  potable  water 
lines  at  point-of-entry.  Volunteer 
respondents  will  be  asked  to  complete  a 
monthly  personal  health  diary  to 
provide  information  needed  in  assessing 
whether  these  filters  will  change  the 
frequency  of  respiratory  illness  within 
the  sample  population. 

Burden  Statement:  The  estimated 
public  reporting  burden  for  this 
collection  of  information  is  5.2  hours  per 
respondent  per  year.  This  estimate 
includes  an  initial  telephone  interview, 
completing  a  home  identification 
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questionnaire,  and  maintaining  a 

monthly  health  diary. 
Respondents:  Households 
Estimated  No.  of  Respondents:  180 
Estimated  Total  Annual  Burden  on 

Respondents:  287  hours 
Frequency  of  Collection:  13  responses 

per  year 

Office  of  Solid  Waste  and  Emergency 
Response — Region  5 

Title:  Gray  Iron  Foundry  Waste 
Management  Information.  (EPA  ICR 
1484). 

Abstract-  This  collection  is  designed 
to  identify  gray  iron  foundries  that  have 
not  submitted  proper  notification  of 
facility  generation,  treatment,  storage  or 
disposal  of  hazardous  wastes  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Foundries  contacted  by 
EPA  will  be  required  to  respond  by 
letter  to  question  concerning  their  usage 
of  hazardous  materials. 

Burden  Statement:  The  estimated 
public  reporting  burden  for  this 
collection  of  information  is  6  hours  per 
respondent  per  year.  This  estimate 
includes  the  time  to  review  instructions, 
researching  existing  data  sources, 
process/compile  data,  and  complete 
letter. 

Respondents:  Gray  iron  foundries 
operating  within  EPA  Region  5 

Estimated  No.  of  Respondents:  254 

Estimated  Total  Annual  Burden  on 
Respondents:  1,524  hours 

Frequency  of  Collection:  1  time  per 
response 

Send  comments  regarding  the  biuden 
estimates,  or  any  other  aspects  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to: 

Carta  Levesque,  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223).  401  M  St..  SW.. 
Washington.  DC  20460. 

and 

Nicolas  Garcia  (ICR)  1473)  and  Marcus 
Peacock  (IRC  1484).  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
726  Jackson  Place,  NW..  Washington, 
DC  20503.  (Telephone  (202)  395-3084). 

Date:  August  21. 198a 
Paul  Lapslay. 

Director,  Information  and  Regulatory  Systems 
Division. 

[FR  Doc.  88-19631  Piled  8-29-88;  8:45  am] 
BILUNQ  CODE  MW-aO-M 


[FIFRA  Docket  No*.  62S,  at  aL;  (FRL-343e- 
6)1 

Pesticide  Products  Containing 
Inorganic  Arsenicais 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Objections  and 
Requests  for  Hearing. 

Notice  is  hereby  given,  piu-suant  to 
§  164.8  of  the  Rules  of  Practice,  40  CFR 
164.8,  promulgated  under  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act,  as  amended,  7  U.S.C.  136  et  seq., 
that  certain  registrants  have  filed 
objecticms  to  and  have  requested  a 
hearing  on  the  Administrator's  notice  of 
intent  to  cancel  the  registrations  for 
pesticide  products  containing  inorganic 
arsenicais  registered  for  non-wood 
preservative  use  publish  in  the  Federal 
Register  on  June  30, 1988,  53  FR  24787. 
These  proceedings  have  been 
consolidated  for  hearing  by  order  of  the 
Chief  Administrative  Law  Judge  dated 
August  24. 1988. 

For  information  concerning  the  issues 
involved  and  other  details  of  these 
proceedings,  interested  persons  are 
referred  to  the  dockets  of  these 
proceedings  on  file  with  the  Hearing 
Clerk.  Environmental  Protection  Agency, 
(Mail  Code  A-110);  Room  3708. 
Waterside  Mall.  401  M  Street.  SW., 
Washington,  DC  20460.  (202-382-4885). 

Dated:  August  24, 1988. 
Genld  Hanrood, 
Chief  Administrative  Law  fudge. 
[FR  Doc.  88-19632  Filed  8-29-88;  8:45  am] 
BIUJNG  CODE  •SaO-SO-M 


[OW-FRL-3436-«l 

Water  Quality  Crtteria;  Request  for 
Comments 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  Fmal  Ambient  Water 

Quality  Criteria  Document. 

summary:  EPA  announces  the 
availability  and  provides  a  summary  of 
the  final  ambient  water  quahty  criteria 
document  for  aliuninum.  These  criteria 
are  pubhshed  piuvuant  to  section 
304(a)(1)  of  the  Clean  Water  Act.  These 
water  quality  criteria  may  form  the 
basis  for  enforceable  standards. 

Availability  of  Document 

This  notice  contains  a  summary  of  the 
final  aluminum  criteria  document 
containing  final  ambient  water  quality 
criteria  for  the  protection  of  aquatic 
organisms  and  their  uses.  Copies  of  the 
complete  criteria  document  may  be 


obtained  from  the  National  Technical 
Informati<Hi  Service  (NTIS),  5285  Port 
Royal  Road.  Springfield.  VA  22161 
(phone  number  ((703)  487-4650).  The 
NTIS  publication  order  number  for  the 
document  is  pubUshed  below.  This 
document  is  also  available  for  public 
inspection  and  copying  during  normal 
business  hours  at  the  Public  Information 
Reference  Unit,  U.S.  Environmental 
Protection  Agency,  Room  2404  (rear), 
401 M  Street  SW.,  Washington.  DC 
20460.  As  provided  in  40  CFR  Part  2,  a 
reasonable  fee  may  be  charged  for 
copying  services. 

Copies  of  this  dociunent  are  also 
available  for  review  in  the  EPA  Regional 
Office  hbraries.  Copies  of  the  document 
are  not  available  from  the  EPA  office 
listed  below.  Requests  sent  to  that  office 
will  be  forwarded  to  NTIS  or  retimied  to 
the  sender. 

1.  Ambient  Water  Quality  Criteria  for 
Aluminum— EPA  440/5-86-008;  NTIS 
Number  PB. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Frank  Gostomski,  Criteria  and 
Standards  Division  (WH-585).  VS. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington,  DC  2046a  (202) 
475-7321. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  304(a)(1)  of  the  Clean  Water 
Act  (33  U.S.C.  1314(a)(1)  requires  EPA  to 
publish  and  periodically  update  ambient 
water  quality  criteria.  These  criteria  are 
to  reflect  the  latest  scientific  knowledge 
on  the  identifiable  effects  of  pollutants 
on  public  health  and  welfare,  aquatic 
life,  and  recreation. 

EPA  has  periodically  issued  ambient 
water  quality  criteria,  beginning  in  the 
1973  with  publication  of  the  "Blue  Book" 
(Water  QuaHty  Criteria  1972).  In  1976. 
the  "Red  Book"  (Quality  Criteria  for 
Water)  was  published.  On  November  28, 
1980  (45  FR  79318),  and  February  15, 

1984  (49  FR  5831).  EPA  announced  the 
publication  of  65  individual  ambient 
water  quality  criteria  doounents  for 
pollutants  listed  as  toxic  imder  section 
307(a)(1)  of  the  Clean  Water  Act. 

EPA  issued  nine  individual  water 
quahty  criteria  documents  on  July  29. 

1985  (50  FR  30784)  which  updated  or 
revised  criteria  previously  published  in 
the  "Red  Book"  or  in  the  1980  water 
quality  criteria  documents.  A  revised 
version  of  the  "National  Guidelines  for 
Deriving  Numerical  National  Water 
Quality  Criteria  for  the  Protection  of 
Aquatic  Organisms  and  Their  Uses" 
was  announced  at  the  same  time.  A 
bacteriological  ambient  water  quality 
criteria  document  was  published  on 
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March  7, 1986  (51  FR  8012).  A  water 
quality  criteria  document  for  dissolved 
oxygen  was  published  on  June  24, 1986 
(51  FR  22978).  All  of  the  publications 
cited  above  were  summarized  in 
"Quality  Criteria  for  Water,  1986  which 
was  released  by  the  Office  of  Water 
Regulations  and  Standards  on  May  1, 
1986.  Final  water  quality  criteria 
docimients  for  chlorpyrifos,  nickel, 
pentachlorophenol,  parathion,  and 
toxaphene  were  issued  by  EPA  on 
December  3, 1986  (51  FR  43865).  A  final 
criteria  docimient  for  zinc  was  issued  on 
March  2, 1987  (52  FR  6213).  A  final 
criteria  document  for  selenium  was 
issued  on  January  5, 1988  (53  FR  177).  A 
final  criteria  document  for  chlorides  was 
issued  on  May  26, 1988  (53  FR  19028). 

Today  EPA  is  annoimcing  the 
availability  of  a  final  water  quality 
criteria  document  for  aluminum.  A  draft 
criteria  document  for  aluminum  was 
made  available  for  pubUc  comment  on 
March  11, 1986  (51  FR  8361).  These  final 
criteria  have  been  derived  after 
consideration  of  all  comments  received 
and  after  analysis  of  additional  toxicity 
data  which  EPA  received  after  the  draft 
document  was  published.  Inclusion  of 
the  additional  toxicity  data  resulted  in  a 
lowering  of  the  criteria  reconunended  in 
the  draft  document.  The  new  toxicity 
studies  utilized  by  EPA  in  deriving  the 
final  aluminum  criteria  are  specifically 
cited  in  the  criteria  document.  The 
Agency  invites  comment  on  these 
studies.  The  Aluminum  Association  has 
commented  that  the  toxicity  of 
aluminum  may  be  affected  by  a  number 
of  site-specific  factors  such  as  pH, 
hardness  and  the  presence  of  organic 
material  in  the  water,  and  they  are 
considering  a  research  program  which 
focuses  on  these  relationships.  If  data 
on  these  factors  become  available,  the 
States  may  choose  to  consider  them, 
along  with  any  site  specific  or  other  new 
data  that  may  become  available,  in 
setting  State  water  quality  standards. 
Those  data  as  well  as  any  other 
information  which  might  be  useful,  will 
also  be  evaluated  for  any  future  revision 
of  the  aluminum  criteria. 

Dated:  August  3, 1988. 
Rebecca  W.  Hamnar, 

Acting  Assistant  Administrator  for  Water. 

Appendix  A — Summary  of  Water 
Quality  Criteria  for  Aluminum  National 
Criteria 

The  procedures  described  in  the 
"Guidelines  for  Deriving  Numerical 
National  Water  Quality  Criteria  for  the 
Protection  of  Aquatic  Organisms  and 
Their  Uses"  indicate  that  except 
possibly  where  a  locally  important 
species  is  very  sensitive,  freshwater 


aquatic  organisms  and  their  uses  should 
not  be  affected  unacceptably,  when  the 
pH  is  between  6.5  and  9.0,  if  the  four- 
day  average  concentration  of  aluminum 
does  not  exceed  87  jig/L  more  than  once 
every  three  years  on  the  average  and  if 
the  one-hour  average  concentration  does 
not  exceed  750  p,g/L  more  than  once 
every  three  years  on  the  average. 

Implementation 

Because  of  the  variety  of  forms  of 
almninum  in  ambient  water  and  the  lack 
of  definitive  information  about  their 
relative  toxicities  to  freshwater  species 
no  available  analytical  measurement  is 
known  to  be  ideal  for  expressing  aquatic 
life  criteria  for  aluminum.  Previous 
aquatic  life  criteria  for  metals  and 
metalloids  were  expressed  in  terms  of 
the  total  recoverable  measurement  but 
newer  criteria  for  metals  and  metalloids 
have  been  expressed  in  terms  of  the 
acid-soluble  measurement.  Acid-soluble 
aluminum  (operationally  defined  as  the 
aluminum  that  passes  through  a  0.45  um 
membrane  filter  after  the  sample  has 
been  acidified  to  a  pH  between  1.5  and 
2.0  with  nitric  acid)  is  probably  the  best 
measurement  at  the  present  for  the 
following  reasons: 

1.  This  measurement  is  compatible 
with  nearly  all  available  data 
concerning  toxicity  of  aluminum  to,  and 
bioaccumulation  of  aluminum  by, 
aquatic  organisms.  It  is  expected  that 
the  results  of  tests  used  in  the  derivation 
of  the  criteria  would  not  have  changed 
substantially  if  they  had  been  reported 
in  terms  of  acid  soluble  aluminum. 

2.  On  samples  of  ambient  water, 
measurements  of  acid  soluble  aluminum 
will  probably  measure  all  forms  of 
alimiinum  that  are  toxic  to  aquatic  life 
or  can  be  readily  converted  to  toxic 
forms  under  natural  conditions.  In 
addition,  this  measurement  probably 
will  not  measure  several  forms,  such  as 
aluminum  that  is  occluded  in  minerals, 
clays,  and  sand  or  is  strongly  sorbed  to 
particulate  matter,  that  are  not  toxic  and 
are  not  likely  to  become  toxic  under 
natural  conditions.  Although  this 
measurement  (and  many  others)  will 
measure  soluble  complexed  forms  of 
aluminum,  such  as  the  EDTA  complex  of 
aluminum,  that  probably  have  low 
toxicities  to  aquatic  life,  concentrations 
of  these  forms  probably  are  negligible  in 
most  ambient  water. 

3.  Although  water  quality  criteria 
apply  to  ambient  water  the 
measurement  used  to  express  criteria  is 
likely  to  be  used  to  measure  aluminum 
in  aqueous  effluents.  Measurement  of 
acid-soluble  aluminum  is  expected  to  be 
appUcable  to  effluents  because  it  will 
measure  precipitates,  such  as  carbonate 
and  hydroxide  precipitates  of  aluminum, 


that  might  exist  in  an  effluent  and 
dissolve  whan  the  effluent  is  diluted 
with  receiving  water.  If  desired,  dilution 
of  effluent  with  receiving  water  before 
measurement  of  acid-soluble  aluminum 
might  be  used  to  determine  whether  the 
reviewing  water  can  decrease  the 
concentration  of  acid  soluble  aluminum 
because  of  sorption. 

4.  The  acid-soluble  measurement  is 
expected  to  be  useful  for  most  metals 
and  metalloids,  thus  minimizing  the 
number  of  samples  and  procedures  that 
are  necessary. 

5.  The  acid-soluble  measurement  does 
not  require  filtration  of  the  sample  at  the 
time  of  collection,  as  does  the  dissolved 
measurement. 

6.  The  only  treatment  required  at  the 
time  of  collection  is  preservation  by 
acidification  to  a  pH  between  1.5  and 
2.0,  similar  to  that  required  for  the  total 
recoverable  measurement. 

7.  Ambient  waters  have  much  higher 
buffer  intensities  at  a  pH  between  1.5 
and  2.0  than  they  do  at  a  pH  between  4 
and  9. 

8.  Durations  of  10  minutes  to  24  hours 
between  acidification  and  filtration  of 
most  samples  of  ambient  water 
probably  will  not  affect  the  result 
substantially. 

9.  Differences  in  pH  within  the  range 
of  1.5  and  2.0  probably  will  not  affect 
the  result  substantially. 

10.  The  acid-soluble  measurement 
does  not  require  a  digestion  step,  aS 
does  the  total  recoverable  measurement. 

11.  After  acidification  and  filtration  of 
the  sample  to  isolate  the  acid-soluble 
aluminum,  the  analysis  can  be 
performed  using  either  atomic 
absorption  spectrophotometric  or  ICP- 
atomic  emmission  spectrometric 
analysis,  as  with  the  total  recoverable 
measurement. 

Thus,  expressing  aquatic  life  criteria 
for  aluminum  in  terms  of  the  acid- 
soluble  measurement  has  both 
toxicological  and  practical  advantages. 
The  U.S.  EPA  is  considering 
development  and  approval  of  an 
analytical  method  such  as  acid-soluble. 

The  0.45  fxm  membrane  filter  is  the 
usual  basis  for  an  operational  definition 
of  "dissolved",  at  least  in  part  because 
filters  with  smaller  holes  often  clog 
rapidly  when  natural  water  samples  are 
filtered.  Some  particulate  and  colloidal 
material,  however,  passes  through  a  0.45 
um  filter.  The  intent  of  the  acid-soluble 
measurement  is  to  measiu^  the 
concentrations  of  metals  and  metalloids 
that  are  in  true  solution  in  a  sample  that 
has  been  appropriately  acidified. 
Therefore,  material  that  does  not  pass 
through  a  filter  with  smaller  holes,  such 
as  a  0.1  fiia  membrane  filter,  should  not 


be  considered  acid-soluble  even  if  it 
passes  through  a  0.45  pun  membrane 
niter.  Optional  filtration  of  appropriately 
filtered  water  samples  should  be 
considered  whenever  the  concentration 
of  aluminum  that  passes  through  a  0.45 
/xm  membrane  filter  in  an  addifed  water 
sample  exceeds  a  limit  specified  in 
terms  of  acid-soluble  aluminum. 

Metals  and  metalloids  might  be 
measured  using  the  total  recoverable 
method.  This  would  have  two  major 
impacts  because  this  method  includes  a 
digestion  procedure.  First,  certain 
species  of  some  metals  and  metalloids 
carmot  be  measured  because  the  total 
recoverable  method  cannot  distinguish 
between  individual  oxidation  states. 
Second,  in  some  cases  these  criteria 
would  be  overly  protective  when  based 
on  the  total  recoverable  method  because 
the  digestion  procedure  will  dissolve 
aluminum  that  is  not  toxic  and  cannot 
be  converted  to  a  toxic  form  under 
natural  conditions.  This  could  be  a 
major  problem  in  ambient  waters  that 
contain  suspended  clay.  Because  no 
measurement  is  known  to  be  ideal  for 
expressing  aquatic  life  criteria  for 
aluminum  or  for  measuring  aluminum  in 
ambient  water  or  aqueous  effluents, 
measurement  of  both  acid-soluble 
aluminum  and  total  recoverable 
aluminum  in  ambient  water  or  effluent 
or  both  mi^t  be  useful.  For  example, 
there  mi^t  be  cause  for  concern  if  total 
recoverable  aluminum  is  much  above  an 
applicable  limit  even  though  acid 
soluble  almninum  is  below  the  limit. 

In  addition,  metals  and  metalloids 
might  be  measured  using  the  dissolved 
method,  but  this  would  also  have 
several  impacts.  First  in  many  toxicity 
tests  on  aluminum  the  test  organisms 
were  exposed  to  both  dissolved  and 
undissolved  aluminum.  If  only  the 
dissolved  aluminum  had  been  measured, 
the  acute  and  chronic  values  would  be 
lower  than  if  acid-soluble  or  total 
recoverable  aliuniniun  had  been 
measured.  Therefore,  water  quality 
criteria  expressed  as  dissolved 
alumimim  would  be  lower  than  criteria 
expressed  as  add-soluble  or  total 
recoverable  aluminum.  Second,  not 
enough  data  are  available  concerning 
the  toxicity  of  dissolved  aluminum  to 
allow  derivation  of  a  criterion  based  on 
dissolved  aluminum.  Third,  whatever 
analytical  method  is  specified  for 
measuring  ttluminum  in  ambient  surface 
water  will  jRvbably  also  be  used  to 
monitor  efQuents.  IJF  effluents  are 
monitored  by  measuring  only  the 
dissolved  metab  and  metalloids, 
carbonate  and  hydroxide  precipitates  of 
metals  would  not  be  measured.  Such 
precipitates  might  dissolve  due  to 


dilution  or  change  in  pH  or  both  when 
the  effluent  is  mixed  with  receiving 
water.  Fourth,  measurement  of  dissolved 
aluminum  requires  filtration  of  the 
sample  at  the  time  of  collection.  For 
these  reasons,  it  is  recommended  that 
aquatic  life  criteria  for  aluminum  not  be 
expressed  as  dissolved  aluminum. 

As  discussed  in  the  Water  Quality 
Standards  Regulation  and  the  Foreword 
to  this  document  a  water  quality 
criterion  for  aquatic  life  has  regulatory 
impact  if  it  has  been  adopted  in  a  State 
water  quality  standard.  Such  a  standard 
specifies  a  criterion  for  a  pollutant  that 
is  consistent  with  a  particular 
designated  use.  With  the  concurrence  of 
the  U.S.  EPA.  States  designate  one  or 
more  uses  for  each  body  of  water  or 
segment  thereof  and  adopt  criteria  that 
are  consistent  with  the  use(s}.  In  each 
standard  a  State  may  adopt  the  national 
criterion,  if  one  exists,  or,  if  adequately 
justified,  a  site  specific  criterion. 

Site-specific  criteria  may  include  not 
only  site-specific  criterion 
concentrations  but  also  site-specific, 
and  possibly  pollutant  specific, 
durations  of  averaging  periods  and 
frequencies  of  allowed  excursions.  The 
averaging  periods  of  "one  hour"  and 
"four  days"  were  selected  by  the  U.S. 
EPA  on  the  basis  of  data  concerning 
how  rapidly  some  aquatic  species  react 
to  increases  in  the  concentrations  of 
some  pollutants,  and  "three  years"  is  the 
Agency's  best  scientific  jud^nent  of  the 
average  amount  of  time  aquatic 
ecosystems  should  be  provided  between 
excursions.  However,  various  species 
and  ecosystems  react  and  recover  at 
greatly  differing  rates.  Therefore,  if 
adequate  justification  is  provided,  site- 
specific  and/or  pollutant  specific 
concentrations,  durations,  and 
frequencies  may  be  higher  or  lower  than 
those  given  in  national  water  quality 
criteria  for  aquatic  life. 

Use  of  criteria,  which  have  been 
adopted  in  Slate  water  quality 
standards,  for  developing  water  quality 
based  permit  limits  and  for  designing 
wastewater  treatment  facilities  requires 
selection  of  an  appropriate  wasteload 
allocation  model.  Although  dynamic 
models  are  preferred  for  the  appUcation 
of  these  criteria,  limited  data  or  other 
considerations  might  require  the  use  of  a 
steady  state  model.  Guidance  on  mixing 
zones  and  the  design  of  monitoring 
programs  is  also  available. 

[FR  Doc.  88-19633  Filed  8-29-88:  8:45  am] 

BUXINQ  CODE  tSeO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Requirement 
Approval  by  Office  of  Management 
and  Budget 

August  24. 1968. 

The  following  information  collection 
requirements  have  been  approved  by 
the  OfHce  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507).  For  further 
information  contact  Doris  Benz.  Federal 
Communications  Commission,  telephone 
(202)  632-7513. 

OMB  No.:  3060-0025 

Title:  Application  for  Restricted 

Radiotelephone  Operator  Permit — 

Limited  Use 
Form  No.:  FCC  755 

A  revised  application  form  has  been 
approved  through  7/31/91. 

The  October  1985  edition  with  a 
previous  expiration  date  of  7/31/88  will 
remain  in  use  until  revised  forms  are 
available. 

Federal  Conunimications  Commission. 

H.  Walker  Feaster  III. 

Acting  Secretary. 

(FR  Doc.  88-19607  Filed  8-29-88;  8:45  ara] 

BILUNG  COOE  6712-0  )-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
48  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-002605-004. 

Title:  Port  of  Oakland  Terminal 
Agreement 

Parties:  Port  of  Oakland,  American 
President  Lines,  Ltd.  (APL). 

Synopsis:  The  agreement  amends  the 
basic  agreement  to  provide  for  the  filing 
with  the  Commission  of  further 
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amendments  if  APL  exercises  any 
option  to  renew  the  term  of  the 
agreement  provided  in  Agreement  No. 
224-00280S-O03. 

Agreement  No.:  224-002758-007. 

Title:  Port  of  Oakland  Terminal 
Agreement. 

Parties:  Port  of  Oakland,  American 
President  Lines,  Ltd.  (APL). 

Synopsis:  The  agreement  amends  the 
basic  agreement  to  provide  for  the  filing 
with  the  Commission  of  further 
amendments  if  APL  exercises  any 
option  to  renew  the  term  of  the 
agreement  provided  in  Agreement  No. 
224-002758-006. 

Agreement  No.:  224-002758C-003. 

Title:  Port  of  Oakland  Terminal 
Agreement. 

Parties:  Port  of  Oakland,  American 
President  Lines,  Ltd.  (APL). 

Synopsis:  The  agreement  amends  the 
basic  agreement  to  provide  for  the  filing 
with  the  Conmiission  of  further 
amendments  if  APL  exercises  any 
option  to  renew  the  term  of  the 
agreement  provided  in  Agreement  No. 
224-002758C-002. 

Agreement  No.:  224-200148. 

Title:  Virgin  Islands  Port  Authority 
Lease  Agreement. 

Parties:  Virgin  Islands  Port  Authority 
(Port),  Tropical  Shipping  and 
Construction  Co.,  Ltd. 

Synopsis:  The  agreement  revises  and 
consolidates  the  various  rental 
agreements  presently  existing  between 
the  Port  and  Tropical  with  respect  to  a 
certain  parcel  of  land  and  warehouse 
located  in  Third  Port  Facility,  St.  Croix, 
Virgin  Islands  into  a  single  lease 
agreement  with  provisions  to  extend  the 
duration  of  the  terms  of  the  consolidated 
holdings. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  25, 1988. 
loseph  C.  Polking, 
Secretary. 
[FR  Doc.  88-19656  Filed  8-29-88;  8:45  amj 
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Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 


appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
16  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-009968-020 

Title:  Inter-American  Freight  Conference 
Puerto  Rico  and  U.S.  Virgin  Islands 
Area 

Parties:  A.  Bottacchi  S.A.  de  Navegacion 
C.F.I.  e  I.  A/S  Ivarans  Rederi, 
Companhia  Martima  Nacional, 
Companhia  de  Navegacao  Lloyd 
Brasileiro,  Empresa  Lineas  Maritimas 
Argentinas  Sociedad  Anonima  (Elma 
S/A],  Empresa  de  Navegacao  Alianca 
S.A.,  Frota  Amazonica  SA.,  Paxicon 
Line.  Suriname  Line.  Transportacion 
Maritima  Mexicana  S.A. 

Synopsis:  The  proposed  modification 
would  conform  the  agreement  to  the 
Commission's  requirements 
concerning  Docket  No.  86-16.  service 
contract  provisions. 

Agreement  No.:  202-010776-034 

Title:  Asia  North  America  Eastbound 
Rate  Agreement 

Parties:  American  President  Lines.  Ltd., 
Kawasaki  Kisen  Kaisha,  Ltd.,  A.P. 
Moller-Maersk  Line,  Mitsui  O.S.K. 
Lines,  Ltd.,  Japan  Line,  Ltd.,  Neptune 
Orient  Lines,  Ltd.,  Nippon  Yusen 
Kaisha  Line,  Orient  Overseas 
Container  Lines,  Inc.,  Sea-Land 
Service,  Inc.,  Yamashita-Shinnihon 
Steamship  Co.,  Ltd. 

Synopsis:  The  proposed  modification 
would  further  clarify  the  provisions 
applicable  to  service  contracts. 

Agreement  No.:  212-010288-015 

Title:  South  Europe/U.S.A.  Pool 
Agreement 

Parties:  Compania  Trasatlantica 
Espanola,  S.A.,  Costa  Container  Lines, 
S.p.A.,  Evergreen  Marine  Corporation, 
Farell  Lines,  Inc.,  "Italia"  di 
Navigazione,  S.p.A.,  Jugolinija,  Lykes 
Lines,  A.  P.  Moller-Maersk  line, 
Nedlloyd  Lines,  Sea-Line  Service,  Inc., 
P&O  Containerss  (TFL)  Limited,  Zim 
Israel  Navigation  Company,  Ltd. 

Synopsis:  The  proposed  modification 
would  authorize  the  parties  to  agree 
upon  uniform  contribution  level(s)  for 
commodities  transported  by  them 
within  the  scope  of  the  agreement. 

Agreement  No.:  203-011164-002 
Title:  U.S./Middle  East  Discussion 

Agreement 
Parties:  "8900"  Lines,  Jugolinija  Line 
Synopsis:  The  proposed  modification 

would  conform  the  agreement  to  the 

Commission's  requirements 

concerning  Docket  No.  86-16,  service 

contract  provisions. 


Agreement  No.:  203-011171-001 

Title:  TFL/Nedlloyd/Sea-Land 
Agreement  ("the  Agreement") 

Parties:  P&O  Containers  (TFL)  Limited. 
Nedlloyd  Lijnen,  B.V.,  Sea-Land 
Service.  Inc. 

Synopsis:  The  proposed  modification 
would  authorize  the  parties  to  discuss 
and  jointly  agree  upon  the  chartering 
of  surplus  space  on  vessels  operated 
under  the  terms  of  the  Agreement  to 
ocean  common  carriers  not 
signatories  to  the  Agreement.  Any 
agreement  reached  with  an  outside 
party  will  be  filed  with  the  FMC. 

By  Order  of  the  Federal  Maritiine 
Commission. 

loseph  C  Polking, 

Secretary. 

Dated:  August  25, 1988. 
[FR  Doc.  88-19095  FUed  8-29-88;  8:45  am] 

MLUNQ  CODE  STIO-OI-H 


[Docket  No.  88-20] 

Atlantis  Une.  Ltd.  v.  Australia  New 
Zealand  Direct  Une;  Filing  of 
Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Atlantis  Line,  Ltd.  ("Atlantis") 
against  Australia  New  Zealand  Direct 
Line  (a  joint  service  of  Australia  New 
Zealand  Container  Line  and  Pacific 
Australia  Direct  Line)  ("ANZL")  was 
served  August  25, 1988.  Atlantis  alleges 
that  ANZL  has  published  or  participated 
in  two  tariffs  applicable  to  the  same 
shipments  in  the  westbound  U.S./ 
Australia-New  Zealand  trade  and 
thereby  engaged  in  unfair  and 
discriminatory  practices  and  given 
unfair  preferences  to  shippers  other  than 
Atlantis,  all  in  violation  of  section  10  of 
the  Shipping  Act  of  1984,  46  U.S.C.  app. 
1709. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Joseph  N. 
Ingolia  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearin( 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61,  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  August  25, 
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1989,  and  the  final  decision  of  the 

Commission  shall  be  issued  by 

December  25, 1989. 

IoBq;>h  C.  Polking, 

Secretary. 

[FR  Doc.  88-19696  Filed  8-29-88;  8:45  am] 

BHJJNQ  CODE  6730-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  tlie  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Conmiission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 

Transactions  Granted  Early  Termi- 
nation Between:  080888  and  081988 


Transactions  Granted  Early  Termi- 
nation Between:  080888  and 
081988— Continued 


Name  o(  Acquiring 
Pefson,  Name  of 

PMN 

Date 

Acquired  Person,  Name 

Numtjer 

Terminated 

of  Acquired  Entity, 

Ttie  Oayton  A  DuWIier 

Private  Equity  Fund  11 

Ltd  Ptnsh.  United 

Certrifugal  Pumps. 

United  Certritugal 

Pumps 

88-2068 

08/08/88 

Jefirey  H.  Smulyan, 

Generil  Electric 

Company,  five 

subsidiaries 

88-2118 

08/08/88 

Agway  Inc.,  Rot>ert  A. 

Fischer,  Sr.,  Miiford 

Fertilizer  Company 

88-2145 

08/08/88 

Nippon  Yusen  Kaisha, 

Ltd.,  OP.  Adney,  Jr.. 

GST  Corporation 

88-2169 

08/08/88 

Nippon  Yusen  KatMJShiki 

Kaisha,  W.A.  Jones, 

GST  Corporation 

88-2170 

08/08/88 

Theodore  F.  Periman, 

Sysco  Corporation,  The 

HAVI  Corporation 

88-2204 

08/08/88 

Name  Of  Acquiring 
Parson,  Name  of 

PMN 

Date 

Acquired  Person,  Name 

Number 

Terminated 

of  Acquired  Entity, 

Inter-Regional  Fmanctal 

Group,  Inc.,  Mihraukee 

Financial  Group,  Inc., 

Milwaukee  Financial 

Group,  Ina 

88-2231 

08/08/88 

General  Refractories 

Company,  General 

Refractories  Company.... 

88-2193 

08/09/88 

ML  Media  Partners,  LP., 

Jay  J.  O'Neal, 

Universal  Cable 

HokSngs,  Inc 

88-2200 

08/09/88 

Sandoz  Ltd.,  HSP,  Inc., 

HSP,  Inc 

88-1999 

08/10/88 

George  M.  Phillips,  The 

Philp  Co.  Tnjst,  The 

Southland  Corporation.... 

88-2112 

08/10/88 

Armstrong  Worid 

Industries,  Inc.,  The 

Bydand  CorporBtk>n, 

Gordon's,  Inc 

88-2133 

08/10/88 

Ford  Motor  Company, 

Mariani  Financial  Co.,  a 

California  Limited 

Partnership.  MFCO 

Associates,  a  California 

88-2134 

08/10/88 

Tete-Communicatwns 

Inc.,  Cablevision 

Associates  VI,  LP., 

Cablevision  Associates 

VI.  LP 

88-2153 

08/10/88 

Tele-Communications, 

Inc.,  Northeastern 

Cable  Limited 

Partnership,  Taft  Cable 

Partners 

88-2158 

08/10/88 

Anacomp,  Inc..  Xidex 

Corporatkxi,  Xidex 

88-2165 

08/10/88 

Tele-Communications. 

Inc.,  CaUeviskxi 

Associates  VII,  a 

Limited  Partnership, 

Cat>levis»n  Associates 

VII,  a  Umited 

88-2221 

08/10/88 

Pechlney,  Tempcraft. 

Inc.,  Tempcraft,  Inc 

88-2226 

08/10/88 

Alan  Bond,  The  Ben 

Group  Ltd..  The  Bell 

Group  Ltd 

88-2237 

08/10/88 

Dofasco  Inc.,  Canadian 

Pacific  Limited,  The 

Algoma  Steel 

Corporation,  Umited 

88-2127 

08/11/88 

Shisekk)  Co.  Ltd., 

Leandro  P.  Rizzuto, 

Zotos  Intematkxial,  Inc .. 

88-2182 

08/11/88 

Health  Care  Property 

Investors,  Inc.,  Beverly 

Enterprises,  Inc., 

Beverly  Enterprises, 

Inc 

88-2195 

08/11/88 

Castle  &  Cooke,  Inc.,  MEI 

Diversified  Inc.,  Bonner 

Packlna  Comoanv     .  . . 

88-2113 

08/12/88 

James  M.  Fall.  Integrated 

Resources,  Inc., 

Integrated  Resources, 

Inc 

88-2152 

08/12/88 

Transactions  Granted  Early  Termi- 
nation Between:  080888  and 
081 988 — Continued 


Name  of  Acqiaring 
Person,  Name  of 

PMN 

Date 

Acquired  Person,  Name 

Number 

Terminated 

of  Acquired  Entity, 

Martion  Marietta 

Corporation,  GouM 

Inc.,  Ocean  Systems 

Divi  of  Gf— Glen 

Bumie,  MD  operatk>ns ... 

88-2161 

08/12/88 

Contal  Corporatin,  Eaton 

Corporation.  Data 

Systems  Services  Div. 

and  Info.  Mngmt 

Systems  Divi 

88-2183 

08/12/88 

American  General 

Corporation,  Pinnacle 

West  Capital 

Corporation,  Pinnacle 

West  Capital 

Corporation 

88-2184 

08/12/88 

Societe  Natkxiaie  Elf 

Aquitaine,  Roy  M. 

Huffington,  Huffington 

Petroleum  Corporation   . 

88-2199 

08/12/88 

H.H.  Robertson 

Company,  Star 

Acquisition  Company. 

Star  Acquisition 

Company 

88-2220 

08/12/88 

Roadmaster  Industries, 

Inc..  Fuqua  Industries, 

Inc.,  Aiay  Enterprises 

Corporation _ 

88-2235 

08/12/88 

Tele-Communications. 

Inc.,  Meka  Intematnnal 

N.V.,  Commonwealth 

Theatres,  Inc 

88-2246 

08/12/88 

NYNEX  Corporation,  U.S. 

West.  Inc.,  U.S.  West. 

Inc 

88-2252 

08/12/88 

Saratoga  Partners  II,  LP., 

AMAX.  Inc..  Amax  Zinc 

Company,  Inc 

88-2253 

08/12/88 

The  Morgan  Stanley 

Leveraged  Equity  Fund 

II,  LP.,  Cullum 

Companies,  Inc., 

CuHum  Companies.  Inc. . 

88-2263 

08/12/88 

Unwn  Planters 

CorporatkJn,  UMIC 

Securities  Corporation, 

UMIC  Securities 

Corporation 

88-2270 

08/12/88 

Nomura  Securities  Co., 

Ltd.,  Wasserstein, 

Perella  &  Co.  HoWings. 

Inc.,  Wasserstein, 

Perella  Group,  Inc 

88-2286 

08/12/88 

Philip  F.  Anschutz,  Santa 

Fe  Southern  Pacifk; 

Corporation,  Southern 

Pacific  Transportation 

68-2291 

08/12/88 

Roy  E.  Disney  and 

Patricia  A.  Disney. 

husband  &  wife, 

Polaroid  Corporation, 

Polaroid  Corporation 

88-2168 

08/15/88 

Dalnippon  Ink  and 

Chem«als, 

Incorporated,  Technical 

Tape,  Inc.,  Technk;al 

Tape  Inc 

88-2219 

08/15/88 

Drexel  Burnham  Lamt)ert 

Incorporated,  Tate  & 

Lyte,  Staley 

Commodities 

International.  Inc 

88-2306 

08/15/88 
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Transactions  Granted  Early  TERMh 
NATION  Between:  080888  and 
081988— Continued 


il« 


Name  of  Acquihng 

Person,  Name  of 

Act^jired  Parson,  Name 

of  Acquired  Entrty, 


Ely  S.  Jacobs.  Beta 
Partners,  Tripac 
Holding  Corp.  and 
Triangie  Pacific  Corp 

Standard  Federal  Savings 
Bank.  Ford  Motor 
Company,  Rrst  Family 
Mortgage  Corporation.... 

Donald  J.  Tnimp,  The 
Pillstxiry  Company,  The 
Pillsbury  Company 

Mark  IV  Industries,  Inc., 
Armtek  Corporation, 
Armtek  Corporation 

Precision  Aerotech,  Inc., 
Bowater  Industries  pk:, 
R-9  HokSngs,  Inc 

The  BOC  Group  pk;, 
Spectramed,  Inc., 
Spectramed,  Inc 

Koninkfijke  Wessar)en 
N.V..  John  F.  Weeks, 
Jr.,  Weeks  Dairy 
Foods,  Inc _... 

SilkxNi  VaHey  Group,  Inc., 
Allegheny  Intematkxial, 
Inc.,  Thermco  Systems, 
Inc 

Househokj  International, 
Inc.,  Great  American 
Frst  Savings  Bank, 
Certain  assets  of  GAF... 

Parfums  Nina  Rkxi  S.A., 
Sodete  Natkmale  Elf 
Aquitaine,  Parfums 
Nina  Ricd  U.SA.  Inc 

DiHard  Paper  Company, 
Mr.  DonaU  G.  Shiekte, 
TheMudge  Paper 
Company _ 

Pennant  Properties  PLC, 
Bay  Financial 
Corporation,  Bay 
Financial  Corporation 

Saratoga  Partners  II,  LP.. 
Rolf  Ostem.  Viking 
Office  Products,  Inc 

J.B.  Poindexter, 
Cf>emtech  Industries, 
Inc.,  Chemtech 
Industries,  Inc _... 

Frst  Boston,  Inc.,  Insiico 
Corporation,  Insiico 
Corporatkxi  ...„ 

First  Boston,  Inc.,  Insikx) 
Corporatnn,  lnsikx> 
Corporation 

M.  Lee  Pearce,  M.D., 
American  MedKal 
International,  Inc., 
American  Mednal 
Intematnnal,  Inc 

Ralph  J.  Roberts,  Tele- 
CommuTHcationa,  Inc., 
Heritage 
CommurNcatwns,  Inc .._.. 

Marks  and  Spencer  p.l.c, 
Allen  I.  Biklner,  King 
Super  Markets,  Inc _.. 

Itel  Corporation, 
Leaseway 

TransportatKin  Corp., 
Leaseway 
Transportatun  Corp 


PMN 
Number 


Date 
Terminated 


88-2180 

88-2212 
88-2227 
88-2254 
88-2281 
88-2292 

88-2135 

88-2186 

88-2275 

88-2214 

88-2215 

88-2233 
88-2248 

88-2277 
88-2337 
8a-2347 

88-2192 

88-2205 
88-2243 

88-2295 


06/16/88 

08/16/88 
08/16/88 
08/16/88 
08/16/88 
08/16/88 

08/17/88 

08/17/88 

08/17/88 

08/18/88 

08/18/88 

08/18/88 
08/18/88 

08/18/88 
06/18/88 
08/18/88 

08/19/88 

08/19/88 
08/19/88 

08/19/88 


Transactions  Granted  Early  Termi- 
nation Between:  080888  and 
081988— Continued 


Name  of  Acquiring 
Person,  Name  of 

PMN 

Date 

Number 

of  Acquired  Entity. 

Westinghouse  Electric 

Corporatkm, 

Westinghouse  Electric 

Corporation,  Aptus 

88-2318 

06/19/88 

Hellman  &  Friedman 

Capital  Partners. 

American  Presklent 

Companies,  Inc., 

American  Presklent 

Companies,  Inc 

88-2323 

06/19/88 

Westinghouse  ElectfK 

Corporation,  T.L 

Meehan,  Aptus 

88-2328 

06/19/88 

Westinghouse  Electrk: 

Corporatkxi,  W.H. 

Hawks.  Aptus 

Partnership 

88-2329 

08/19/88 

First  Boston,  Inc.,  ISC 

Hoktngs  Inc.,  ISC 

HoWings  Inc „ 

88-2336 

08/19/88 

Metropolitan  Life 

Insurance  Company, 

ISC  HoMings  Inc..  ISC 

Holdings  Inc 

88-2348 

08/19/88 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  Contact 
Representative,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Federal  Trade  Commission, 
Washington,  DC  20580,  (202)  328-3100. 

By  direction  of  the  Coinmisaion. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  88-19617  Filed  8-2^-88;  8:45  am] 

BILUNQ  COOC  (7SO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Advisory  Committees;  Meeting; 
Correction 

agency:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration. 
action:  Correction  notice. 

summary:  Public  notice  was  given  in  the 
Federal  Register  on  August  18, 1988, 
Volume  53,  No.  160,  on  page  31396,  that 
the  Mental  Health  Acquired 
Immimodeficiency  Syndrome  Research 
Review  Committee.  NIMH,  would  meet 
at  the  Days  Inn.  The  notice  is  being 
corrected  to  read  as  follows: 
The  Mental  Health  Acquired 
Immunodeficiency  Syndrome 
Research  Review  Committee, 


NIMH,  will  meet  at  the  Holiday  Inn- 
Crowne  IHaza,  1750  RockviUe  Pike, 
Rockville,  Maryland  20852 
All  other  information  for  this 
committee  remains  the  same. 

Date:  August  25, 1988. 
PBggyW.Cockrill, 

Committee  Management  Officer.  Alcohol 
Drug  Abuse,  and  Mental  Health 
Administration. 

[FR  Doc.  88-19680  Filed  8-29-68;  8:45  am] 
WLLma  COOC  4iw-io-« 


Food  and  Drug  Administration 
[Docket  Na  88N-0272] 

Criteria  for  Determining  the 
Regulatory  Status  of  Foods  and  Food 
ingredisnts  Producsd  l>y  New 
Technologies;  Announosmsnt  of 
Study;  flequsst  for  Scientific  Data  and 
Information 

aqency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Federation  of  American 
Societies  for  Experimental  Biology 
(FASEB),  Life  Sciences  Research  Office, 
is  about  to  begin  a  study  of  which 
scientific  concepts  and  considerations 
are  most  appropriately  used  to 
determine  the  regulatory  status  of  foods 
and  food  ingredients  that  are  produced 
by  new  technologies.  FASEB  is  inviting 
submission  of  scientific  data  and 
information  bearing  on  this  topic. 
FASEB  will  provide  the  opportunity  for 
public  comment  at  an  open  meeting. 
FDA  will  announce  in  the  Federal 
Register  the  date,  time,  and  place  of  the 
meeting. 

date:  Scientific  data  and  information  to 
be  submitted  by  September  30, 1988. 
addresses:  Scientific  data  and 
information  should  be  submitted  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville.  MD 
20857,  and  the  Life  Sciences  Research 
Office,  Federation  of  American  Societies 
for  Experimental  Biology,  9650  Rockville 
Pike.  Bethesda,  MD  20814.  Two  copies  of 
the  scientific  data  and  information 
should  be  submitted  to  each  office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  D.  Fisher.  Life  Sciences 
Research  Office.  Federation  of 
American  Societies  for  Experimental 
Biology,  9650  RockviUe  Pike, 
Bethesda.  MD  20814,  301-630-7030. 
or 
James  H.  Maryanski,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF- 
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300),  Food  and  Drug  Administration, 

200  C  St.  SW.,  Washington.  DC  20204, 

202-426-8950. 
BUPPICMENTARV  INFORMATION:  FDA  has 
a  contract  (223-68-2124)  with  FASEB 
concerning  the  analysis  of  scientific 
issues  that  bear  on  the  safety  of  foods 
and  cosmetics.  The  objective  of  this 
contract  is  to  provide  information  to 
FDA  on  general  and  specific  issues  of 
scientific  fact  associated  with  the  safety 
of  foods  and  cosmetics.  FDA  intends  to 
develop  a  set  of  criteria  that  will  permit 
the  agency  to  determine  the  regulatory 
status  and  the  safety  of  foods  and  food 
ingredients  produced  by  new 
teclmologies.  FDA  is  announcing  that  it 
has  asked  FASEB,  as  a  task  under  the 
contract,  to  determine  the  scientific 
community's  views  on  the  safety  of 
foods  and  food  ingredients  produced  by 
new  technologies.  In  response,  FASEB 
asked  its  Life  Sciences  Research  Office 
to  appoint  an  ad  hoc  panel  to  study  this 
matter.  The  ad  hoc  panel  will  report  its 
findings  to  FASEB  through  its  Life 
Sciences  Research  Office.  FASEB  will 
then  evaluate  these  findings  and  submit 
its  own  report  to  FDA. 

Many  new  or  modified  foods  and  food 
ingredients  are  being  developed  through 
new  technologies  such  as  recombinant 
DNA  techiques.  The  degree  of  novelty 
associated  with  foods  and  food 
ingredients  developed  through  these 
technologies  will  vary  widely. 

FDA  believes  that  it  would  help 
expedite  its  evaluation  of  these  new 
products,  and  would  focus  agency 
resources,  if  the  factors  that  are  most 
appropriate  for  evaluating  the  regulatory 
status  and  the  safety  of  the  new  and 
modified  foods  and  food  ingredients 
were  identified  and  agreed  upon  by  the 
scientific  community. 

The  agency  considers  a  range  of 
factors  in  evaluating  the  status  of  a 
product.  Some  of  these  factors  include 
whether: 

(1)  The  food  ingredients  is  a  reaction 
product  of,  or  is  manufactured  from, 
generally  recognized  as  safe  (GRAS) 
food  ingredients,  regulated  food 
additives,  or  substances  otherwise 
considered  to  be  safe  (e.g.,  amino  acids). 

(2)  The  food  ingredient  is  chemically 
similar  to  an  ingredient  whose  use  in 
food  is  GRAS  but  is  not  identical  to  that 
ingredient  in  all  respects. 

(3)  The  food  ingredient  contains 
impurities  that  must  be  controlled  by  a 
specification. 

(4)  The  level  of  use  of  the  food 
ingredient  requires  limitation  based  on 
existing  safety  information. 

(5)  Only  limited  published  data  or 
information  exists  to  support  the  safety 
of  the  intended  use  of  the  food 


ingredient  (e.g.,  patents,  research 
papers,  sununary  monographs,  safety 
studies). 

(6)  The  food  ingredient  has  a  history 
of  use  in  food  in  some  parts  of  the 
world,  but  the  proposed  uses  are  new  to 
the  United  States; 

(7)  The  food  ingredient  is  derived  from 
a  source  (e.g.,  plant  or  microorganism) 
that  has  been  used  safely  in  other 
contexts. 

(8)  The  food  ingredient  is 
manufactiu'ed  by  a  process  that  a 
manufacturer  considers  to  be 
confidential  (specific  strains  or  traits, 
alternative  methods,  processing 
ingredients). 

(9)  The  food  ingredient  has  been 
genetically  modified  by  a  process 
considered  to  be  confidential. 

(10)  The  food  ingredient  has  been 
"approved"  by  an  international, 
national,  or  otiier  recognized 
organization  outside  the  United  States 
as  safe  for  use  in  foods  but  has  not  been 
evaluated  by  FDA. 

(11)  The  food  ingredient  (e.g.,  tomato, 
potato,  com,  wheat,  rice,  soybean,  meat) 
has  been  genetically  modified  to 
enhance  disease  or  weather  resistance, 
improve  nutritional  quality,  increase 
yield,  or  for  any  other  reason. 

FDA  is  interested  in  an  evaluation  of 
the  relevance  and  significance  of  these 
and  other  factors  to  determine  the 
regulatory  status  and  safety  of  foods 
and  food  ingredients  produced  by  the 
use  of  new  technologies. 

In  accordance  with  21  CFR  14.15(b)(1), 
notice  is  given  that  the  ad  hoc  panel 
appointed  by  FASEB  will  hold  an  open 
meeting  in  the  future,  during  which  an 
opportunity  will  be  provided  for  the 
public  to  present  written  and  oral  views, 
scientific  data,  and  information  on  the 
issues  Usted  above  and  on  similar  issues 
concerning  foods  and  food  ingredients 
produced  by  new  technologies.  The 
exact  date,  time,  and  location  of  the 
meeting  will  be  announced  in  the 
Federal  Register  at  a  later  date. 

This  notice  invites  submission  of 
information  on  scientific  concepts  and 
considerations  that  can  be  used  to 
devise  criteria  to  determine  the 
appropriate  regulatory  status  and  safety 
of  foods  and  food  ingredients  produced 
by  new  technologies.  Two  copies  of  any 
scientific  data  and  information  should 
be  submitted  to  both  FDA's  Dockets 
Management  Branch  and  the  Life 
Sciences  Research  Office  of  FASEB 
(addresses  above).  The  deadline  for 
receipt  of  such  information  is  September 
30, 1988.  Pursuant  to  its  contract  with 
FDA,  FASEB  will  provide  the  agency 
with  a  scientific  report  on  these  and 
other  issues  concerning  foods  and  food 


ingredients  produced  by  new 
technologies. 

Dated:  August  25. 1988. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

(FR  Doc.  88-19663  Filed  6-29-88:  8:45  am] 

BILUNQ  CODE  41«>-01-M 


[Docket  Na  88D-O017] 

Conditions  Under  Which  Homeopathic 
Drugs  May  Be  Marketed;  Availability  of 
Compliance  Policy  Guide;  Correction 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
notice  that  annoimced  the  availability  of 
Compliance  Policy  Guide  7132.15 
entitled  "Conditions  Under  Which 
Homeopathic  Drugs  May  Be 
Marketed"— May  31. 1988  (53  FR  21728: 
)une  9, 1988).  In  2  places  under  the 
heading  "supplementary 
INFORMATION"  the  number  of  the 
Compliance  Policy  Guide  was 
incorrectly  stated  as  7132.5  instead  of 
7132.15.  "riiis  document  corrects  these 
errors  to  eliminate  any  ambiguity  in 
ordering  the  Compliance  Policy  Guide. 
FOR  FURTHER  INFORMATION  CONTACT 
T.  Rada  Proehl,  Regulations  Editorial 
Staff  (HFC-222).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-2994. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  88-12949,  appearing  at  page  21728 
in  the  Federal  Register  of  Thursday,  June 
9. 1988,  the  following  corrections  are 
made: 

Under  the  heading  "SUPPLEMENTARY 
INFORMATION,"  first  column,  second 
paragraph,  line  1,  and  in  the  second 
column,  line  1,  "Compliance  Policy 
Guide  7132.5"  is  corrected  to  read 
"Compliance  Policy  Guide  7132.15". 

Dated:  Ai!gu8t  24. 1988. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  88-19684  Filed  8-29-68;  8:45  am] 

WLUNO  CODE  4180-01-M 


[Docket  No.  88D-0243] 

Draft  Guidance  Document  for  Class  ill 
Contact  Lenses;  Availability 

aqency:  Food  and  Drug  Administration. 
ACTION:  Notice  of  availability. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
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availability  of  a  draft  "Guidance 
Dooiment  for  Class  III  Contact  Lenses," 
prepared  by  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH).  The 
document  provides  guidance  to  the 
contact  lens  industry  for  evaluating  the 
safety  and  effectiveness  of  class  in 
contact  lenses.  The  guidance  document 
is  being  made  available  for  public 
comment  to  provide  CDRH's  Division  of 
Ophthalmic  Devices  with  views  to  be 
considered  in  its  development  of  a  final 
guidance  document  for  class  III  contact 
lenses. 

DATE  Comments  may  be  submitted  at 
any  time;  however,  comments  submitted 
by  October  31, 1988  will  be  considered 
during  preparation  of  a  final  guidance 
document 

AOORESS:  The  "Guidance  Document  for 
Class  III  Contact  Lenses"  is  available 
for  public  examination  at  and  written 
comments  may  be  submitted  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane.  Rockville,  MD 
20857.  Address  written  requests  for 
single  copies  of  the  guidance  document 
to  ^e  Division  of  Small  Manufacturers 
Assistance,  Center  for  Devices  and 
Radiological  Health  (NFZ-220),  Food 
and  Drug  Administration,  5600  Fishers 
Une.  Rockville,  MD  20857,  80Q-63S- 
2041,  calls  firom  within  MD  301-44^- 
6597. 

FOR  FURTHEil  INFORMATION  CONTACT 
David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-460], 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-7940. 
SUPPLEMENTARY  INFORMATION:  The  draft 

"Guidance  Document  for  Class  m 
Contact  Lenses"  is  intended  to  provide 
the  agency's  suggested  guidance  to 
enable  manufacturer  of  a  contract  lens 
to  conduct  an  adquate  battery  of 
preclinical  tests  to  ensure  that  patients 
are  not  placed  at  undue  risk  in  a  clinical 
trial,  and  to  enable  a  manufacturer  to 
conduct  a  clinical  trial  that  will 
adequately  demonstrate  whether  the 
lens  is  safe  and  effective  for  its  intended 
use. 

The  draft  guidance  dociunent  is  being 
made  available  for  public  comment 
before  being  issued  in  final  form.  If, 
following  the  receipt  of  comments,  the 
agency  concludes  that  the  guidance 
document  reflects  acceptable  practices 
and  procedures  for  the  preparation  and 
submission  of  investigational  device 
exemption  applications  and  premarket 
approval  applications  for  class  III 
contact  lenses,  the  draft  guidance 
document  will  be  made  final,  and  its 
availability  will  be  announced  in  the 
Federal  Register. 


FDA  is  making  the  draft  guidance 
document  available  under  21  CFR 
10.90(b].  That  section  provides  for  use  of 
guidelines  to  establish  procedures  of 
general  applicability  that  are  not  legal 
requiements  but  are  acceptable  to  the 
agency.  A  person  may  also  choose  to 
use  alternative  procedures  even  though 
they  are  not  provided  for  in  the  guidance 
dociunent  A  person  who  chooses  to  do 
so  may  discuss  the  matter  further  with 
the  agency  to  prevent  expenditure  of 
money  and  effort  on  an  alternative 
procedure  that  the  agency  may  later 
determine  to  be  unacceptable. 
Manufactiu^rs  are  encouraged  to  use 
this  opportunity  to  submit  comments  on 
the  draft  guidance  document  if  they 
have  suggestions  for  its  revision. 

Interested  persons  may  submit 
comments  on  the  draft  guidance 
document  at  any  time.  However, 
comments  submitted  by  October  31, 
1988  will  be  considered  during 
preparation  of  a  fimal  guidance 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  single  copies. 
Comments  should  be  identified  with  the 
document  number  found  in  brackets  in 
the  heading  of  this  dociunent.  The  draft 
guidance  document  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  (address  above] 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  August  24, 1988. 
lohn  M.  Taylor, 

Associate  Commissioner  for  Regulatoty 

Affairs. 

[FR  Doc.  88-19685  Filed  8-29-88;  8:45  am] 

nUJMa  CODE  4160-01-«t 


National  Institutes  of  Healtti 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Rloetlng  of 
Microttloiogy  and  Infectioua  Diseases 
Research  Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Microbiology  and  Infectious  Diseases 
Research  Committee,  National  Institute 
of  Allergy  and  Infectious  Diseases,  on 
October  13  and  14, 1968,  in  Building  3lC, 
Conference  Room  8,  at  the  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892. 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  11:15  a.m.  on  October 
13,  to  discuss  administrative  details 
relating  to  committee  business  and  for 
program  review.  Attendance  by  the 
public  will  be  limited  to  space  available. 
In  accordance  with  the  provisions  set 
forth  in  sections  552b(c](4]  and 
552b(c)(6).  Tide  5,  U.S.C.  and  section 


10(d)  of  Pub.  L  92^(63,  the  meeting  of 
the  Microbiology  and  Infectious 
Diseases  Research  Committee  will  be 
closed  to  the  public  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications  and  contract 
proposals  from  11:15  ajn.  until  recess  on 
October  13,  and  from  8:30  a  jn.  until 
adjournment  on  October  14.  These 
applications,  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patricia  Randall  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31. 
Room  7A32,  National  Institute*  of 
Health,  Bethesda,  Maryland  20892, 
telephone  (301-406-6717),  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  iqKm  request 

Dr.  M.  Sayeed  Quraishi  Executive 
Secretary.  Microbiology  and  Infectious 
Diseases  Research  Committee.  NIAID, 
NIH,  Westwood  Building.  Room  706. 
Bethesda.  Maryland  20692,  telephone 
(301-496-7465).  will  provide  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.855,  Pharmacological 
Sciencea:  13.856,  Microbiology  and  Infectious 
Diseases  Research.  National  Institutes  of 
Health.) 

Dated  August  19, 19ea 
Betty  |.  Bmrwidge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-19584  FUed  8-2&-8B;  8:45  am] 

BtLUNQ  COOE  4140-01-M 


National  Inatitute  of  Diabatas  and 
Digaative  and  Kidney  [Msaaaaa; 
Moating  of  ttw  National  DIabataa  and 
Digaattva  and  Kidney  DIaaaaaa 
Adviaory  Council  and  its 
Sut>commlttaa8 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  a  meeting  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees.  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  September  26  and  27, 1988, 
Wilson  Hall,  Building  1,  National 
Institutes  of  Health,  Bethesda, 
Maryland.  The  meeting  will  be  open  to 
the  public  September  28  from  8:30  a.m. 
to  12  noon  and  again  on  September  27 
from  1  p.m.  to  adjournment  to  discuss 
administrative  details  relating  to 
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Council  business  and  special  reports. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b{c)(4)  and 
552b{cH6).  Title  5.  U.S.C.  and  sec.  10(d) 
of  Pub.  L  92-463,  the  subcommittees  and 
full  Council  meeting  will  be  closed  to  the 
public  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  The  following 
subcommittees  will  be  closed  to  the 
public  on  September  26  from  1  p.m.  to 
recess:  Diabetes.  Endocrine  and 
Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney.  Urologic  and 
Hematologic  Diseases.  The  full  Council 
meeting  will  be  closed  on  September  27 
frtnn  8:30  a.m.  to  approximately  12  nooa. 

These  deliberations  could  reveal 
confidential  trade  secrets  or  commercial 
property,  such  as  patentable  materials, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  inifonnatioD  concerning  the 
Council  meeting  may  be  obtained  from 
Dr.  Walter  Stolz,  Executive  Secretary. 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council. 
NIDDK.  Westwood  Building.  Room  675. 
Bethesda,  Maryland  20892.  (301)  496- 
7277. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Committee  Management  OfGce. 
NUHMC  Building  31  Room  gA19. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20602.  (301)  496-6917. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.B47-S4a  Dubetea,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
amd  Hematology  Research,  National 
Institutes  of  Health] 

Dated:  August  19, 1988. 
Batty  J.  Beveridge, 

NIH,  Committee  Management  Officer. 
[FR  Doc.  88-19585  Filed  8-29-88;  8:45  am] 

aiLUNa  COOC  4140-01-ll 


NstionBl  Library  of  Medicine,  Meetings 
of  ttie  Bosrd  of  Regents  snd 
Sul)conimlttee8 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Regents  of  the  National  Library  of 
Medicine  on  October  6-7, 1968,  in  the 
Board  Room  of  the  National  Library  of 
Medicine,  8600  Rockville  Pike,  Bethesda, 
Maryland.  The  SubccHnmittees  will  meet 
(HI  October  5  as  faiRown: 

Hie  Extramural  Programs 
Subcommittee,  5th-fIoor  Conference 
Room,  and  the  Lister  Hill  Center 


Subcommittee,  7th-floor  Conference 
Room,  in  the  Lister  Hill  Center  Building, 
2  to  4  p.m.  The  Program  Outreach 
Subcommittee,  Conference  Room  A, 
Mezzanine,  National  Library  of 
Medicine,  from  4  to  5  p.m. 

The  meeting  of  the  Board  will  be  open 
to  the  public  bom  9  ajn.  to 
approximately  5  pjn.  on  October  6  and 
from  9  to  approximately  10:30  a.m.  on 
October  7  for  administrative  reports  and 
program  discussions.  The  entire  meeting 
of  the  Program  Outreach  Subcommittee 
and  the  meeting  of  the  Lister  Hill  Center 
Subcommittee  will  be  open  to  the  pubba 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4},  552b(c)(6), 
Title  5,  U.S.C.  and  section  10(d)  of  Pub, 
L  92-463,  the  entire  meeting  of  the 
Extramural  Programs  Subcommittee  on 
October  5  will  be  closed  to  the  public, 
and  the  regular  Board  meeting  on 
October  7  will  be  dosed  from 
approximately  10:30  a.m.  to  adioomment 
for  the  review,  discussion,  and 
evaulation  of  individual  grant 
applications.  These  ajjplications  and  the 
discussion  could  reveal  confidential 
trade  secrets  or  commercial  pn^)erty, 
such  as  patentable  material,  and 
personal  information  concerning 
individuaU  associated  with  the 
applications,  the  disclosure  of  whidi 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Robert  B.  Mehnert,  Chiet  Office 
of  Inquiries  and  Publications 
Management,  National  Library  of 
Medicine,  8600  Rockville  Pike,  Bethesda, 
Maryland  20694,  Telephone  Number 
301-496-6308,  will  furnish  a  siunmary  of 
the  meeting,  rosters  of  Board  members, 
and  other  information  pertaining  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.879 — Medical  Library 
Assistance,  National  Institutes  of  Health.) 

Dated:  August  19, 1988. 
Betty  I.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-19586  Filed  8-29-88:  8:45  am] 

BILUNO  COOC  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AZ-020-6-4312-13;  AZA-22880,  AZA- 
233601 

Public  l-and  Exchanger,  Mohave  and 
Yavapai  Counties,  AZ;  Correction 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction  notice. 


SUMMARY:  This  notice  provides  a 
correction  of  the  segregative  effect  of 
two  notices  of  realty  action  published 
for  land  exchanges  AZA-22880  and 
AZA-23360  which  erroneously  failed  to 
include  references  to  the  mining  and 
mineral  leasing  laws. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Berch,  Kingman  Resource  Area. 
(602)  757-3161. 

SUPPLEMENTARY  INFOftMATION:  In 
Federal  Register  document  88-14747  on 
page  24804  in  the  issue  of  Thursday, 
June  30, 1988,  and  Federal  Register 
document  88-14224  on  page  23696  in  the 
issue  of  Thursday,  June  23, 1988,  the  first 
sentence  of  the  next  to  last  paragraph  of 
both  documents  should  read, 
"Publication  of  this  Notice  will  segregate 
the  subject  lands  from  operation  of  the 
public  land  laws  and  the  mining  and 
mineral  leasing  laws. ". 

Henri  R.  Bisson, 

District  Manager. 

Date:  August  19, 1988. 
[FR  Doc  88-19587  Tiled  8-29-88:  8:45  am) 

BlUJNaCOOC  431S-32-II 


[CO-«4»-<M-4S20-12l 

Colorado:  Filing  of  Plats  of  Survey 

August  18. 1988. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lakewood, 
Colorado,  effective  10:00  a.m.,  August  18, 
1988. 

The  plat  (in  five  sheets)  representing 
the  dependent  resurvey  of  portions  of 
the  south,  west,  and  north  boundaries,  a 
portion  of  the  subdivisional  hues,  a 
portion  of  the  subdivision  of  section  9, 
and  certain  mineral  surveys,  and  the 
survey  of  the  subdivision  of  certain 
sections.  T.  46  N.,  R.  2  W.,  New  Mexico 
Principal  Meridian,  Colorado,  Group  No, 
785,  was  accepted  July  29, 1988. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundary  and  the  subdivisional  hnes, 
and  a  portion  of  the  metes-and-bounds 
survey  of  certain  claim  lines  and  the 
survey  of  the  subdivision  of  certain 
sections.  T.  1  N.,  R.  103  W.,  Sixth 
Principal  Meridian,  Colorado,  Group  No. 
821,  was  accepted  August  1, 1988. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south  and 
east  boundaries,  the  subdivisional  lines, 
and  a  portion  of  the  metes-and-bounds 
survey  of  certain  claim  lines  and  the 
survey  of  the  subdivision  of  sections  35 
and  36,  T.  2  N,  R.  102  W..  Sixth  Principal 
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Meridian,  Colorado,  Group  No.  821,  was 
accepted  August  1, 1988. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east  and 
north  boundaries,  the  subdivisional 
lines,  a  portion  of  the  metes-and-bounds 
survey  of  certain  claim  lines,  and  a 
portion  of  the  subdivision  lines  of 
section  1,  and  the  survey  of  the 
subdivision  of  certain  sections,  T.  1  N., 
R.  102  W.,  Sixth  Principal  Meridian, 
Colorado,  Group  No.  821,  was  accepted 
August  1. 1988. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management,  2850 
Youngfield  Street,  Lakewood,  Colorado, 
80215. 

Jack  A.  Eaves, 

Chief,  Cadastral  Surveyor  for  Colorado. 
[FR  Doc.  88-19595  Filed  8-29-88:  8:45  amj 

BUJJNQ  COOE  4310-JB-M 

[NM-940-08-4220-11;  NM  NM  69214] 

Proposed  Continuation  of  Withdrawal; 
New  Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 
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action:  Notice. 


summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes 
that  a  37.13-acre  withdrawal  of  National 
Forest  System  land  for  use  in  connection 
with  Cabresto  Lake  Campground  and 
Pishing  Area  (formeriy  Lake  Cabresto 
Campground)  continue  for  an  additional 
20  years.  The  land  will  remain  closed  to 
mining  and  will  be  opened  to  surface 
entry.  The  land  has  been  and  remains 
open  to  mineral  leasing. 
DATE:  Comments  should  be  received  by 
November  28, 1988. 

ADDRESS:  Comments  should  be  sent  to: 
New  Mexico  State  Director,  BLM,  P.O. 
Box  1449,  Santa  Fe,  NM  87504-1449. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  Hougland,  BLM,  New  Mexico 
State  Office,  505-988-6554. 

The  Forest  Service  proposes  that  the 
existing  land  withdrawal  made  by  the 
Secretarial  Order  dated  January  7, 1908, 
be  continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Pohcy  and  Management  Act  of 
1976,  90  Stat.  2751.  43  U.S.C.  1714.  The 
land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

Carson  National  Forest 
T.  29  N.,  13  E. 
Sec.  13.  NE%SEV4,  excluding 
approximately  2.87  acres  lying  within  the 


Latir  Peak  Wilderness  Area  (Pub.  L  96- 
550). 

The  area  described  contains  37.13  acres  in 
Taos  County. 

The  purpose  of  the  withdrawal  is  for 
use  in  coimection  with  a  developed 
campground  in  the  Carson  National 
Forest,  Questa  Ranger  District.  The  area 
has  been  developed  for  recreational  use 
and  is  heavily  utilized  for  this  purpose. 
The  withdrawal  currently  segregates  the 
land  from  operation  of  the  public  land 
laws  generally,  including  the  mining 
laws,  but  not  the  mineral  leasing  laws. 
No  change  is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawal 
except  to  open  the  land  to  such  forms  of 
disposition  that  may  by  law  be  made  of 
National  Forest  System  land  other  than 
under  the  mining  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawal  will  be  continued,  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 
Monte  G.  Jordan, 
Associate  State  Director. 

Dated:  August  IS,  1988. 
[FR  Doc.  88-19588  Filed  8-29-88:  8:45  am) 

BtLUNQ  COOE  4310-FB-y 


National  Parlt  Service 

Intention  to  Negotiate  Concession 
Contract;  Carr's  Grocery  and  Canoe 
Rental 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9. 1965.  79  Stat. 
969;  16  U.S.C.  20,  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  poublication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
contract  with  Carr's  Grocery  and  Canoe 
Rental  authorizing  it  to  continue  to 


provide  canoe  rental  and  shuttle 
services,  merchandising  sales,  firewood 
sales,  and  shower  and  laundry  facilities 
for  the  public  at  Ozark  National  Scenic 
Riverways.  Missouri,  for  a  maximum 
period  of  fifteen  (15)  years  from  the  date 
of  execution  of  a  contract  through 
December  31,  2002. 

This  contract  renewal  has  been 
detrmined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Envirorunental  Policy  Act  and 
no  envirorunental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expired  by 
limitation  of  time  on  December  31. 1987. 
and.  therefore,  pursuant  to  the  Act  of 
October  9, 1965.  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  permit  and  in  the 
negotiation  of  a  new  permit  as  defined 
in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  as  a  result  of  this 
notice.  Any  proposal,  including  that  of 
the  existing  concessioner,  must  be 
postmarked  or  hand  delivered  on  or 
before  the  sixtieth  (60th)  day  following 
publication  of  this  notice  to  be 
considered  and  evaluated. 

Interested  parties  should  contact  the 
superintendent.  Ozark  National  Scenic 
Riverways,  P.O.  Box  490.  Van  Buren. 
MO  63965.  for  information  as  to  the 
requirements  of  the  proposed  contract. 
Warren  H.  Hill. 

Acting  Regional  Director,  Midwest  Region. 
May  12. 1986. 
(FR  Doc.  88-19666  Filed  8-29-88;  8:45  am] 

BILUNG  COOE  4310-70-M 


Concession  Contract  Negotiations: 
Magton,  Ltd. 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Public  notice. 

summary:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  contract  with 
Magton.  Ltd.,  authorizing  it  to  continue 
to  provide  excursion  boat  transportation 
and  related  services  for  the  public  at 
Buck  Island  Reef  National  Monument 
for  a  period  of  five  (5)  years  from  May  1. 
1988,  through  April  30. 1993. 

EFFECTIVE  DATE:  October  31. 1988. 

ADDRESS:  Interested  parties  should 
contact  the  Regional  Director,  Southeast 
Region,  75  Spring  Street,  SW.,  Atlanta, 
Georgia  30303,  for  information  as  to  the 
requirements  of  the  proposed  contract. 
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SUPPLEMENTAIIY  MFOMIATION:  This 
contract  has  been  detennined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expired  by 
limitation  of  time  on  April  30, 1988,  and 
therefore  pursuant  to  the  provisions  of 
section  5  of  the  Act  of  October  9, 1965 
(79  Stat.  969;  16  U.S.C.  20).  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  authorization  and  in  the  negotiation 
of  a  new  contract  as  defined  in  36  CFR 
51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th]  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Date:  July  18. 1988. 
C  W.  Ogle, 

Acting  Regional  Director,  Southeast  Region. 
[FR  Doc.  88-19668  Filed  8-29-88;  8:45  am] 

BIUJNQ  CODE  ttlO-TO-M 


Intention  To  NegoMito  Concossion 
Pmmit;  Michiana  Industries 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9. 1965.  79  Stat 
969;  16  U.S.C.  20,  public  notice  is  hereby 
given  that  sixty  (60]  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
permit  with  Michiana  Industries 
authorizing  it  to  continue  to  provide 
parking  lot  services  for  the  public  at 
Indiana  Dunes  National  Lakeshore, 
Indiana,  for  a  period  of  5  years  from 
January  1, 1988  through  December  31, 
1992. 

This  permit  renewal  has  been 
detennined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expired  by 
limitation  of  time  on  December  31, 1987, 
and,  therefore,  pursuant  to  the  Act  of 
October  9, 1965,  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  permit  and  in  the 


negotiation  of  a  new  i>ernut  as  defined 
in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  as  a  result  of  this 
notice.  Any  proposal,  including  that  of 
the  existing  concessioner,  must  be 
postmarked  or  hand  delivered  on  or 
before  the  sixtieth  (60th)  day  following 
publication  of  this  notice  to  be 
considered  and  evaluated. 

Interested  parties  should  contact  the 
Superintendent  Indiana  Dunes  National 
Lakeshore,  1100  Mineral  Springs,  Porter, 
Michigan  43604,  for  information  as  to  the 
requirements  of  the  proposed  permit 
Doa  H.  Casdebeny, 
Regional  Director,  Midwest  Region. 
April  12.  igsa 

(FR  Doc.  8&-ig667  Filed  8-29-88;  ft45  am] 

nUUM  CODE  4«1»-70-« 


Concession  Contract  Negotiations: 

agency:  National  Park  Service,  Interior. 
ACTKM:  Public  notice. 

SUMMAftY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  contract  with 
Milemark,  Inc.,  authorizing  it  to  continue 
to  provide  excursion  boat  transportation 
and  related  services  for  the  public  at 
Buck  Island  Reef  National  Monmnent 
for  a  period  of  five  (5)  years  from  B^iay  1, 
1988,  through  April  30, 1993. 
EFFECTIVE  DATE:  October  31, 198& 
ADDRESS:  Interested  parties  should 
contact  the  Regional  Director,  Southeast 
Region,  75  SjMing  Street  SW..  Adanta, 
Georgia  30303,  for  information  as  to  the 
requirements  of  the  proposed  contract 

SUPPLEMENTARY  INFORMATION:  This 

contract  has  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expired  by 
limitation  of  time  on  April  30, 1988,  and 
therefore  pursuant  to  the  provisions  of 
Section  5  of  the  Act  of  October  9, 1965 
(79  Stat.  969;  16  U.S.C.  20],  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  authorization  and  in  the  negotiation 
of  a  new  contract  as  defined  in  36  CFR 
51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 


(80th)  day  following  pubUcation  of  this 
notice  to  be  considered  and  evaluated. 

Date:  ]uly  18,  igsa 
CW.Ogle, 

Acting  Regional  Director,  Southeast  Region. 
[FR  Doc  88-19669  Filed  8-29-88;  8:45  am] 

BIUJMQ  CODE  4S10-70-M 


Concession  Contract  Negotiators: 
Rainy  Lalte  Cruises,  Inc. 

agency:  National  Park  Service,  Interior. 
action:  Public  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  contract  with 
Rainy  Lake  Cruises,  Inc.  authorizing  it 
to  continue  to  provide  guided  wata 
fransportation  services  lot  the  pubbc  on 
Rainy  Lake  in  Voyageurs  National  Park. 
Minnesota,  for  a  period  oi  ten  (10)  years 
from  May  1, 1988,  through  April  30, 1998. 

EFFECTIVE  DATE:  October  31, 198a 

ADDRESS:  Interested  parties  should 
contact  the  Superintendent  Voyagexirs 
National  Park  P.O.  Box  50,  International 
Falls,  MN,  56649,  for  information  as  to 
the  requirements  of  the  proposed 
contract 

SUPPLEMENTARY  INFORMATION:  This 
contract  has  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  cH  the  National 
Environmentcd  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expired  by 
limitation  of  time  on  December  31, 1987, 
and  therefore  pursuant  to  the  provisions 
of  Section  5  of  the  Act  of  October  9, 1965 
(79  Stat.  969;  18  U.S.C  20).  is  entitled  to 
be  given  preference  in  the  negotiation  of 
a  new  contract  as  defined  in  36  CFR 
51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  pubHcation  of  this 
notice  to  be  considered  and  evaluated. 
William  W.  Schenk. 

Deputy  Regional  Director,  Midwest  Region. 
May  18, 1988. 
[FR  Doc.  88-19670  Filed  8-29-88;  8:45  am] 

BILUNG  CODE  4310-70-M 
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ConcMsion  Contract  Negotiations; 
Signal  Mountain  Lodge 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  notice. 

summary:  Public  notice  is  hereby  given 
that  the  National  Park  Service  is 
canceling  its  notice  published  July  27, 
1988,  to  negotiate  concessions  contracts 
with  Rex  G.  and  Ruth  G.  Maughan  d/b/ 
a  Signal  Mountain  Lodge,  authorizing 
them  to  continue  to  provide  pack  horse 
service  for  the  public  at  Grand  Teton 
National  Park,  Wyoming,  and  to 
continue  to  provide  marine  services  at 
Leeks  Lodge  Marina  at  Grand  Teton 
National  Park,  Wyoming. 

Public  notice  is  hereby  given  that  the 
National  Paric  Service  proposes  to 
extend  the  concession  contracts  with 
Rex  and  Ruth  G.  Maughan  d/b/a  Signal 
Mountain  Lodge  and  Leeks  Lodge 
Marina,  authorizing  them  to  continue  to 
provide  lodging  accommodations,  food 
services  facilities,  and  automobile 
services  for  a  period  of  three  (3)  years 
from  January  1, 1987,  through  December 
31, 1989;  and  to  continue  to  provide 
marina  services  for  a  period  of  one  (1) 
year  from  October  1, 1988,  through 
September  30, 1989  for  the  public  at 
Grand  Teton  National  Park,  Wyoming. 
EFFECTIVE  DATE:  October  31, 1988. 
address:  Interested  parties  should 
contact  the  Regional  Director,  Rocky 
Mountain  Region,  National  Paric  Service. 
12795  West  Alameda  Parkway.  P.O.  Box 
25287,  Lakewood.  Colorado  80225.  for 
information  as  to  the  requirements  of 
the  proposed  contracts. 

SUPPLEMENTARY  INFORMATION:  These 

contracts  have  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Envirormiental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under 
existing  contracts  which  expired  by 
limitation  of  time  on  December  31. 1988, 
and  therefore  pursuant  to  the  provisions 
of  section  5  of  the  Act  of  October  9, 1965 
(79  Stat.  969;  16  U.S.C.  20),  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  contracts  and  in  the  negotiation  of 
two  new  contracts  as  deHned  in  36  CFR 
51.1. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  received  on  or 
before  the  sixtieth  (60th)  day  following 


publication  of  this  notice  to  be 
considered  and  evaluated. 

Date:  August  10. 1968. 
Richaid  A  Strait, 

Acting  Regional  Director,  Rocky  Mountain 

Region. 

|FR  Doc.  88-19672  Filed  8-29-88;  8:45  am] 

BHJJNG  CODE  4310-70-M 

Concession  Contract  Negotiators; 
Souttwm  Seas,  Inc. 

agency:  National  Park  Service,  Interior. 

ACTION:  Public  notice. 

summary:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  contract  with 
Southern  Seas,  Inc.,  authorizing  it  to 
continue  to  provide  excursion  boat 
transportation  and  related  services  for 
the  public  at  Buck  Island  Reef  National 
Monument  for  a  period  of  five  (5)  years 
from  May  1, 1988,  through  April  30, 1993. 

EFFECTIVE  DATE;  October  31, 1988. 

ADDRESS:  Interested  parties  should 
contact  the  Regional  Director,  Southeast 
Region.  75  Spring  Street.  SW.,  Atlanta. 
Georgia  30303,  for  information  as  to  the 
requirements  of  the  proposed  contract. 

SUPPLEMENTARY  INFORMATION:  This 

contract  has  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expired  by 
limitation  of  time  on  April  30, 1988.  and 
therefore  pursuant  to  the  provisions  of 
Section  5  of  the  Act  of  October  9. 1965 
(79  Stat.  969;  16  U.S.C.  20),  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  authorization  and  in  the  negotiation 
of  a  new  contract  as  defined  in  36  CFR 
51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Date:  July  18. 1988. 
C.W.  Ogle. 

Acting  Regional  Director,  Southeast  Region. 
[FR  Doc.  88-19671  Filed  8-29-88:  8:45  am] 

MLUNG  CODE  4310-70-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  August 
20. 198a  Pursuant  to  S  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127.  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  September  14, 1988. 
Beth  L.  Sevage, 

Acting  Chief  of  Registration,  National 
Register 

ALABAMA 

Etowah  County 

legion  Park  Bowl,  336 1st  St..  S..  Gadsden. 
68001581 

Tuscaloosa  County 

First  African  Baptist  Church,  2621  9th  St.. 
Tuscaloosa.  88001580 

ARIZONA 

Apache  County 

Allentown  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  Indian  Rt.  9402  over  Puerco 
River,  milepost  9.1,  Houck  vicinity, 
88001617 

Petrified  Forest  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  Petrified  Forest  Park  Rd. 
over  Rio  Puerco,  Navajo  vicinity,  88001616 

Querino  Canyon  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  Old  US  66  over  Querino 
Canyon,  Houck  vicinity,  88001623 

Sanders  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  Indian  Rt.  9402  over  the 
Puerco  River,  Sanders.  88001618 

Cochise  County 

Canyon  Diablo  Bridge,  (Vehicular  Bridges  in 

Arizona  MPS),  Abandoned  grade  of  US  66 

over  Diablo  Canyon,  Winona  vicinity, 

88001664 
Desert  Wash  Bridge,  (Vehicular  Bridges  in 

Arizona  MI'S),  Benson  Airport  Rd.  over 

Desert  Wash,  Benson,  88001624 
Douglas  Underpass,  (Vehicular  Bridges  in 

Arizona  MPS),  US  80  under  Southern 

Pacific  RR.  milepost  366.1,  Douglas, 

88001609 
Hereford  Bridge,  (Vehicular  Bridges  in 

Arizona  MPS),  Hereford  Rd.  over  the  San 

Pedro  River.  Hereford,  88001659 

Coconino  County 

Canyon  Padre  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  Abandoned  grade  of  US  66 
over  Padre  Canyon,  Flagstaff  vicinity, 
88001666 

Dead  Indian  Canyon  Bridge,  (Vehicular 
Bridges  in  Arizona  MPS),  Abandoned  grade 
of  US  64  over  Dead  Indian  Canyon.  Desert 
View  vicinity,  88001603 


UMI 
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Midgley,  W.  W.,  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  Alt  US  89  over  Wilson 
Canyon,  milepost  375.7,  Sedona  vicinity, 
88001614 

Pumphouse  Wash  Bridge.  (Vehicular  Bridges 
in  Arizona  MPS),  US  88  over  Pumphouse 
Wash,  milepost  387.4,  Flagstaff  vicinity, 
88001605 

Walnut  Canyon  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  Townsend-Winona  Hwy.. 
Winona  vicinity,  88001660 

Gila  County 

Black  River  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  Indian  Rt.  9  over  Black 
River.  Carrizo  vicinity,  88001619 

Cordova  Avenue  Bridge,  (Vehicular  Bridges 
in  Arizona  MPS),  Cordova  Ave.  over 
Bloody  Tanks  Wash,  Miami,  88001690 

Fossile  Creek  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  Forest  Service  Rd.  over 
Fossil  Creek,  Stawberry  vicinity,  88001620 

Inspiration  Avenue  Bridge,  (Vehicular 
Bridges  in  Arizona  MPS),  Inspiration  Ave. 
over  Bloody  Tanks  Wash,  Miami,  88001691 

Keystone  Avenue  Bridge,  (Vehicular  Bridges 
in  Arizona  MPS),  Keystone  Ave.  over 
Bloody  Tanks  Wash,  Miami,  88001692 

Miami  Avenue  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  Miami  Ave.  over  Bloody 
Tanks  Wash,  Miami.  88001693 

Reppy  Avenue  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  Reppy  Ave.  over  Bloody 
Tanks  Wash,  Miami,  88001689 

Salt  River  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  AZ  288  over  Salt  River, 
milepost  262.4.  Roosevelt  vicinity,  88001604 

Salt  River  Canyon  Bridge,  (Vehicular  Bridges 
in  Arizona  MPS),  US  60  over  Salt  River, 
milepost  292.9,  Carrizo  vicinity,  88001608 

Graham  County 

Marijilda  Canyon  Prehistoric  Archeological 

District,  Address  Restricted,  Safford 

vicinity,  88001572 
Solomonville  Bridge,  (Vehicular  Bridges  in 

Arizona  MPS),  Abandoned  Graheim  Co.  rd. 

over  the  San  Simon  River,  Safford  vicinity, 

88001668 

Greenlee  County 

Black  Gap  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  7.8  mi.  SW  of  Chfton  on  Old 
Safford  Rd.,  Clifton  vicinity,  88001627 

Gila  River  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  6.8  mi.  SE  of  Clifton  on  Old 
Safford  Rd..  Clifton  vicinity,  88001628 

Park  Avenue  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  Park  Ave.  over  the  San 
Francisco  River,  Clifton,  88001661 

Solomonville  Road  Overpass,  (Vehicular 
Bridges  in  Arizona  MPS),  3.6  mi.  S  of 
Clifton  on  Old  Safford  Rd.,  Safford  vicinity. 
88001625 

Solomonville  Road  Overpass.  (Vehicular 
Bridges  in  Arizona  MPIS),  4.5  mi.  S  of 
Clifton  on  Old  Safford  Rd..  Clifton  vicinity. 
86001626 

La  Paz  County 

Eagletail  Petroglyh  Site,  Address  Restricted. 
Hyder  vicinity.  88001570 

Maricopa  County 

Alchesay  Canyon  Bridge,  (Vehicular  Bridges 
in  Arizona  MPS).  AZ  88  over  Alchesay 


Canyon,  milepost  241.1,  Roosevelt  vSdnlty. 

88001615 
Boulder  Creek  Bridge,  (Vehicular  Bridges  in 

Arizona  MPS),  AZ  88  over  Boulder  Creek. 

Tortilla  Flat  vicinity,  88001599 
Fish  Creek  Bridge,  (Vehicular  Bridges  in 

Arizona  MPS),  AZ  88,  milepost  2Z3..<iO 

Tortilla  Flat  vicinity,  88001600 
Gila  Bend  Overpass.  (Vehicular  Bridgeit  in 

Arizona  MPS),  Bus.  Rt.  8  over  Southern 

Pacific  RR.  Gila  Bend.  88001607 
Hassayampa  River  Bridge,  (Vehicular  Bridges 

in  Arizona  MPS).  Old  US  80  over  the 

Hassayampa  River,  Hassayampa.  88001668 
Lewis  and  Pranty  Creek  Bridge,  (Vehicular 

Bridges  in  Arizona  MPS),  AZ  88,  milepost 

224.60.  Tortilla  Flat  vicinity,  88001601 
Mormon  Flat  Bridge,  (Vehicular  Bridges  in 

Arizona  MPS),  AZ  88  over  Willow  Creek, 

Tortilla  Flat  vicinity,  88001598 
Pine  Creek  Bridge,  (Vehicular  Bridges  m 

Arizona  MPS),  AZ  88.  milepost  233.50 

Tortilla  Flat  vicinity,  8800160? 
Tempe  Bridge,  (Vehicular  Bridges  in  Ariiona 

MPS),  Abandoned  rd.  over  Sail  River 

Tempe,  88001606 

Mohave  County 

Bighorn  Cave.  Address  Restricted.  Oaxman 
vicinity,  88001571 

Old  Trails  Bridge.  (Vehicular  Bridges  in 
Arizona  MPS),  Abandoned  US  66  over  the 
Colorado  River,  Topock,  86001676 

Sand  Hollow  Wash  Bridge,  (Vehicular 
Bridges  in  Arizona  MPS),  Old  US  91  over 
Sand  Hollow  Wash,  Littlefield  vicinity. 
88001657 

Navajo  County 

Cedar  Canyon  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  US  60  over  Cedar  Canyon, 
milepost  323.4,  Show  Low  vicinity,    . 
88001612 

Corduroy  Creek  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  US  60  over  Corduroy  Creek, 
milepost  328.3.  Show  Low  vicinity. 
88001613 

Holbrook  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  AZ  77  over  the  Little 
Colorado  River,  Holbrook,  88001665 

Holbrook  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  Abandoned  grade  of  US  70 
over  the  Little  Colorado  River,  4.2  mi.  SE  of 
Holbrook,  Holbrook  vicinity,  88001686 

Jack's  Canyon  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  Abandoned  AZ  99  over 
Jack's  Canyon  SE  of  Winslow,  Winslow 
vicinity,  88001678 

Lithodendron  Wash  Bridge,  (Vehicular 
Bridges  in  Arizona  MPS),  13.2  mi.  NE  of 
Holbrook  on  1-40  Frontage  Rd.,  Holbrook 
vicinity,  88001687 

Little  Lithodendron  Wash  Bridge,  (Vehicular 
Bridges  in  Arizona  MPS).  15.8  mi.  NE  of 
Holbrook  on  1-40  Frontage  Rd.,  Holbrook 
vicinity,  88001688 

St.  Joseph  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  4.4  mi.  SE  of  Joseph  City  on 
Joseph  City-Holbrook  Rd.,  Joseph  City 
vicinity,  88001633 

Winslow  Underpass,  (Vehicular  Bridges  in 
Arizona  MPS),  AZ  87  over  Little  Colorado 
River,  milepost  344.9,  Winslow  vicinity, 
88001611 

Winslow  Underpass,  (Vehicular  Bridges  in 
Arizona  MPS),  AZ  87  under  Atchison, 


Topeka  and  Santa  Fe  RR.  milepost  342.1, 
Winslow.  88001610 
Woodruff  Bridge.  (Vehicular  Bridges  in 
Arizona  MPS),  4  mi.  S  of  Woodruff  on 
Woodruff-Snowflake  Rd..  Woodruff 
vicinity.  88001630 

Pima  County 

Cienega  Bridge.  (Vehicular  Bridges  in 

Arizona  MPS).  5.3  mi.  SE  of  Vail  on  Marsh 

Station  Rd..  Vail  vicinity.  88001642 
Fourth  Avenue  Underpass,  (Vehicular  Bridges 

in  Arizona  MPS),  Fourth  Ave.,  Tucsoa 

88001654 
Sixth  Avenue  Underpass,  (Vehicular  Bridges 

in  Arizona  MPS),  Sixth  Ave..  Tucson. 

88001655 
Stone  Avenue  Underpass,  (Vehicular  Bridges 

in  Arizona  MPS),  Stone  Ave.,  Tucson, 

88001656 

Pinal  County 

Devil's  Canyon  Bridge.  (Vehicular  Bridges  in 
Arizona  MPS),  Abandoned  US  60  over 
Devil's  Canyon,  Superior  vicinity,  88001681 

Kelvin  Bridge,  (Vehicular  Bridges  in  Arizona 
MI'S).  Florence-Kelvin  Hwy.  over  the  Gila 
River,  Kelvin,  88001646 

Mineral  Creek  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  Old  US  77  over  Mineral 
Creek.  Kelvin,  88001648 

Queen  Creek  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  Old  Florence  Hwy.  over 
Queen  Creek.  Florence  Junction  vicinity, 
88001643 

Queen  Creek  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  Abandoned  US  60  over 
Upper  Queen  Creek  Canyon,  Superior 
vicinity,  88001679 

Sacaton  Dam  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  Gila  River  Indian 
Reservation  Rd..  Sacaton  vicinity,  88001621 

San  Tan  Canal  Bridge,  (Vehicular  Bridges  in 
Arizona  MPS),  Gila  PLiver  Indian 
Reservation  Rd.,  Sacaton  vicinity,  88001622 

Winkelman  Bridge.  (Vehicular  Bridges  in 
Arizona  MPS),  Old  AZ  77  over  the  Gila 
River,  Winkelman,  86001649 

Santa  Cruz  County 

Santa  Cruz  Bridge  No.  1,  (Vehicular  Bridges 
in  Arizona  MPS),  South  River  Rd.  over  the 
Santa  Cruz  River,  Nogales  vicinity, 
88001635 

Yavapai  County 

Broadway  Bridge,  (Vehicular  Bridges  in 

Arizona  MPS),  Broadway  St.  over  Bitter 

Creek,  Clarkdale,  88001651 
Hell  Canyon  Bridge,  (Vehicular  Bridges  in 

Arizona  MPS),  Abandoned  US  89  over  Hell 

Canyon,  Drake  vicinity,  88001682 
Little  Hell  Canyon  Bridge,  (Vehicular  Bridges 

in  Arizona  MPS),  Abandoned  US  89  over 

Little  Hell  Canyon,  Drake  vicinity,  88001684 
Lynx  Creek  Bridge.  (Vehicular  Bridiges  in 

Arizona  MPS),  5.9  mi.  E  of  Prescott  on  Old 

Black  Canyon  Hwy.,  Prescott  vicinity, 

88001641 
Perkinsville  Bridge,  (Vehicxilar  Bridges  in 

Arizona  MPS),  Perkinsville- Williams  Rd. 

over  Verde  River,  Ash  Fork  vicinity, 

88001671 
Verde  River  Bridge,  (Vehicular  Bridges  in 

Arizona  MPS),  2.7  mi.  S  of  Paulden  on 
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SuUivan  Lake  Rd..  Paulden  vicinity, 

88001639 
Walnut  Creek  Bridge,  (Vehicular  Bridges  in 

Arizona  MPS),  Forest  Service  Rd.  over 

Walnut  Creek.  Simmons  vicinity,  88001673 
Walnut  Grove  Bridge,  [Vehicular  Bridges  in 

Arizona  MPS),  3.5  mi.  NW  of  Walnut  Grove 

on  Wagoner  Rd.,  Walnut  Grove  vicinity. 

88001637 

coNNEcncin" 

New  Havea  County 

Branford  Point  Historic  District,  Roughly 
along  Harbor  St.  N  from  Curve  St.  to 
Branford  Point,  also  Maple  St.  E.  from 
Reynolds  St  to  Harbor  St.,  Branford, 
88001583 

FXORIDA 

Volusia  County 

South  Beach  Street  Historic  District,  Roughly 
bounded  by  Volusia  Ave.,  S.  Beach  St., 
South  SL.  and  US  1.  Daytona  Beach, 
88001597 

INDIANA 

Allen  County 

Wells  Street  Bridge,  Wells  St.  at  the  St. 
Mary's  River,  Fort  Wayne,  88001575 

Marion  County 

YWCA  Blue  Triangle  Residence  HaU.  725  N. 
Pennsylvania  St„  Indianapohs,  88001574 

Paike  County 

Ewbank,  Lancelot  C  House,  Parke  Co.  Rds. 
102E  between  1200N  and  300E  Tangier 
vicinity.  88001578 

LOUISL\NA 

East  Baton  Rouge  Paruh 

Louisiana  State  University,  Baton  Rouge. 
Highland  Rd..  Baton  Rouge,  88001586 

Rapides  Parish 

McNutt  Rural  Historic  District  Belgard  Bend 
Rd.  and  LA  121.  McNutt.  88001595 

MISSISSIPPI 

Yazoo  County 

Home  Place.  2  mi.  E  of  MS  433.  S  side  of 
Midway  to  Ebeneezer  Rd..  Benton  vicinity. 
88001584 

NEW  YORK 

Oswego  County 

Oswego  Theater.  138  W.  Second  St.,  Oswego. 
88001590 

NORTH  CAROLINA 

Alamance  County 

US  Post  Office,  430  S  Spring  St.,  Burlington, 
88001594 

Nash  County 

Spring  Hope  Historic  District.  Roughly 
bounded  by  Franklin.  Louisburg.  Second 
and  Community  Sts..  Spring  Hope,  88001591 

TENNESSEE 

Benton  County 

US  Post  Office.  81  N.  Forest  St..  Camden, 
88001577 


Cumberland  County 

Cumberland  Homesteads  Historic  District. 
Roughly  follows  County  Seat  and  Valley 
Rds..  Grassy  Cove  Rd.,  Deep  Draw  and 
Pigeon  Ridge  Rds..  Crossville  vicinity, 
88001593 

Gibson  County 

US  Post  Office,  200  S.  College  St..  Trenton, 
88001576 

Lauderdale  County 

US  Post  Office.  17  E.  Jackson  Ave..  Ripley, 
88001582 

VERMONT 

Caledonia  County 

Lind  Houses.  Pleasant  St.,  South  Ryegate. 
88001589 

Orange  County 

Waits  River  Schoolhouse,  VT  25  N  of  Waits 
River.  Waits  River  vicinity,  88001592 

Rutland  County 

Perkins.  Arthur.  House.  242  S.  Main  St.. 
Rutland.  88001579 

WEST  VIRGINL\ 

Jefferson  County 

Fruit  Hill.  Shepherd  Grade,  Shepherdstown 

vicinity,  88001588 
Marshall.  James  House.  Shepherd  Grade. 

Shepherdstown  vicinity,  88001596 

Kanawah  County 

Canty  House,  WV  25,  Institute,  88001587 
East  Hall.  West  Quadrangle,  West  Virginia 
State  College,  Institute,  88001585 

WISCONSIN 

Forest  County 

Franklin  Lake  Campground,  National  Forest 
Rd.  2181,  Alvin  vicinity,  68001573 

Waukesha  County 

Baer,  Albert  R.,  House,  (Menomonee  Falls 

MRA),  Hiee  N8900  Grand  Ave.. 

Menomonee  Falls,  88001645 
Barnes,  Andrew,  House,  (Menomonee  Falls 

MRA),  N89  W16640  Appleton  Ave., 

Menomonee  Palls,  88001652 
Camp,  Thomas,  Farmhouse,  (Menomonee 

Falls  MRA).  W204  N8151  Lannon  Rd., 

Menomonee  Falls,  88001670 
Davis,  Cyrus,  Farmstead,  (Menomonee  Falls 

MRA).  W204  N7776  Lannon  Rd., 

Menomonee  Falls.  88001674 
Davis,  Cyrus — Davis  Brothers  Farmhouse, 

(Menomonee  Falls  MRA),  W204  N7818 

Lannon  Rd.,  Menomonee  Falls.  88001672 
Friederich  Farmstead  Historic  District. 

(Menomonee  Falls  MRA),  N96  W15009 

County  Line  Rd.,  Menomonee  Falls, 

88001631 
Henze,  LeRoy  A.,  House,  [Menomonee  Falls 

MRA).  N89  W15781  Main  St,  Menomonee 

Falls.  88001638 
Hoeltz,  Herbert,  House,  (Menomonee  Falls 

MRA).  N87  W15714  Kenwood  Blvd.. 

Menomonee  Falls,  86001636 
Hoos,  Elizabeth,  House,  (Menomonee  Falls 

MRA),  W164  N9010  Water  St.,  Menomonee 

Falls,  88001640 


HooB-Rowell  House,  (Menomonee  Falh 

MRA).  W164  N8953  Water  St..  Menomonee 

Falls,  88001644 
Koehler,  Frank,  House  and  Office, 

[Menomonee  Falls  MRA),  N88  W16623 

Appleton  Ave.,  Menomonee  Falls,  88001669 
Lincoln  High  School,  [Menomonee  Falls 

MRA),  N88  W16913  Main  St,  Menomonee 

Falls,  88001662 
Mace,  Garwin  A.,  House.  (Menomonee  Falls 

MRA).  W166  N8941  Grand  Ave., 

Menomonee  Falls,  88001650 
Main  Street  Historic  District  (Menomonee 

Falls  MRA),  Main  and  Appleton  Sts.. 

Menomonee  Falls,  88001629 
Menomonee  Falls  City  Hall,  (Menomonee 

Falls  MRA).  N88  W16631  Appleton  Ave., 

Menomonee  Falls.  88001687 
Menomonee  Golf  Club.  [Menomonee  Falls 

MRA),  N73  W13430  Appleton  Ave.. 

Menomonee  Falls.  88001663 
Pratt  John  A..  House.  (Menomonee  Falls 

MRA).  N88  W15634  Park  Blvd.. 

Menomonee  Falls,  88001634 
Third  Street  Bridge,  (Menomonee  Falls  MRA), 

Roosevelt  Dr.,  Menomonee  Falls,  88001647 
Village  Park  Bandstand.  (Menomonee  falls 

MRA),  Village  Park  on  Garfield  Dr.. 

Menomonee  Falls,  88001653 
Wick.  Michael,  Farmhouse  4  Bam, 

(Menomonee  Falls  MRA),  N72  W13449 

Good  Hope  Rd„  Menomonee  Falls. 

88001665 
Zimmer,  Johann,  Farmhouse,  [Menomonee 

Falls  MRA).  Wl56  N9390  Pilgrim  Rd., 

Menomonee  Falls.  88001632. 
[FR  Doc.  88-19665  Filed  6-29-88;  8:45  am) 

BILUNG  CODE  4310-7V-II 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Under 
Clean  Water  Act  to  Assess  Penalties 

In  accordance  with  the  policy  of  the 
Department  of  Justice.  28  CFR  50.7,  38 
FR  19029,  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  /orge  Luhring,  Island 
Petroleum  Products.  Inc.,  Bayamon 
Electroplating,  Inc.,  and  Taino  Plating    . 
Corp.,  Civil  Action  No.  87-1256  (JP),  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Puerto  Rico  on 
August  19, 1988.  This  consent  decree 
settles  the  United  States'  claims  for  civil 
penalties  in  a  lawsuit  filed  September 
17, 1987,  pursuant  to  section  309  of  the 
Clean  Water  Act  (the  "Act"),  33  U.S.C. 
1319,  for  injunctive  rehef  and  for  the 
assessment  of  civil  penalties  against 
Jorge  Luhring,  Island  Petroleum 
Products,  Inc.  ("Island"),  Bayamon 
Electroplating.  Inc..  and  Taino  Plating 
Corp.  The  complaint  is  based  on,  among 
other  things,  Island's  discharge  of 
pollutants  from  its  electroplating  plant 
in  Barrio  Las  Palmas,  Catano,  Puerto 
Rico,  in  violation  of  the  Act  and 
applicable  pretreatment  standards.  40 
CFR  413.14. 


■^m:\i- 


^00 


?^: 


Federal  Register  /  Vol.  53.  No.  168  /  Tuesday.  August  30.  1988  /  Notices 


33191 


The  Department  of  lustice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Conmients  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division,  United 
States  Department  of  Justice.  P.O.  Box 
7611.  Washington.  DC  20044-7611.  All 
comments  should  refer  to  United  States 
V.  Jorge  Luhring,  Island  Petroleum 
Products,  Inc.,  Bayamon  Electroplating, 
Inc.,  and  Taino  Plating  Corp.,  D.J.  90-5- 
1-1-2834. 

The  consent  decree  may  be  examined 
at  the  following  offices  of  the  United 
States  Attorney  and  the  Environmental 
Protection  Agency: 
EPA  Region  II:  Contact:  David  Brook. 
Office  of  the  Regional  Counsel.  U.S. 
Environmental  Protection  Agency. 
Region  II,  26  Federal  Plaza.  New  York, 
New  York  10278,  (212)  264-0444. 
United  States  Attorney's  Office: 
Contact:  Eduardo  E.  Toro  Font, 
Assistant  United  States  Attorney, 
District  of  Puerto  Rico,  Frederico 
Degetau  Federal  Building.  Carlos 
Chardon  Avenue.  Hato  Rey.  Puerto 
Rico  00918,  (809)  753-4656. 
Copies  of  the  proposed  consent  decree 
may  also  be  examined  at  the 
environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
United  States  Department  of  Justice. 
Room  6314.  Ninth  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20044-7611.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division, 
United  States  Department  of  Justice. 
When  requesting  a  copy  of  the  proposed 
consent  decree,  please  enclose  a  check 
for  copying  costs  (at  $.10  per  page)  in  the 
amount  of  $1.80  payable  to  the 
Treasurer  of  the  United  States. 
Roger  J.  Maizulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-19592  Filed  8-29-88;  8:45  am] 

BILUNG  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  ttie 
Office  of  Managememt  and  Budget 
(OINB) 

Background: 

The  Department  of  Labor,  in  carrying 
out  its  responsibiUties  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 


Chapter  35).  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review: 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OBM)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  pubHc  of 
the  natiu'e  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporiing 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  0MB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

ITie  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer. 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget.  Room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 


New 

Departmental  Management 
National  SAS  Farmworker  Survey 
(Seasonal  Agricultural  Services) 
Individuals  or  households;  farms; 
Businesses  or  other  for-profit;  3,700 
respondents;  1  hour  1  hour  per 
response;  1  form 

The  hnmigration  and  Nationality  Act 
(INA)  as  amended  by  the  Immigration 
Reform  and  Control  Act  (IRAC)  requires 
the  DOL  and  the  USDA  to  estimate  the 
departure  rate  firom  Seasonal 
Agricultural  Services  (SAS)  agriculture 
and  to  analyze  information  about  wages, 
working  conditions  and  recruitment 
practicers.  This  survey  will  gather  data 
necessary  to  make  these  estimates  and 
carry  out  these  analyses. 
Bureau  of  Labor  Statistics 
Cognitive  Research  on  the  Consumer 
Expenditure  Surveys  questionnaire 
Noru^curring  (One-time) 
Individuals  or  households;  2800 
respondent;  2800  total  hours:  60 
minutes  per  response;  3  forms 
The  proposed  "Cognitive  Research  on 
CE  questionnaires"  will  determine  ways 
to  improve  the  wording  of  questions  to 
facilitate  the  respondents'  participation 
which  in  turn  will  reduce  the  respondent 
biu-den.  In  addition,  the  results  of  the 
research  will  also  guide  the  next  sample 
redesign  efforts. 

Signed  at  Washington,  DC,  this  25tb  day  of 
August  1988. 
Teny  CMolley. 

Acting  Departmental  Clearance  Officer. 
(FR  Doc.  88-19727  RJed  8-29-88;  8:45  am) 

BILUNG  COM  4S1S-29-II 


Employnnent  and  Training 
Administration 

investigations  Regarding 
Certifications  of  Eiigibiilty  To  Apply 
For  Wortcer  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
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threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  9, 1988. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  9, 1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 


Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW.,  Washington. 
DC  20213. 

Signed  at  Washington,  DC,  this  22nd  day  of 
August  1988. 

Marvin  M>  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitioner  Union/worltefs/fifTn 


Location 


Date 


Date  of 
petition 


Petition  ^4o. 


Articles  produced 


Accurate  Die  Casting,  Ca  (Woft(ers> .. 

Beetme  Intamational  (Company) 

Discoveiy  Systems  (Workers) _ 


Electronic  MoMng  Corp.  (Workers) 

Precision  Automatic,  Corp.  (Workers) 

Wrapex  Corp.  (Workers) 

F.H.  (.awson  Co.  (Workers) 

ITT  Power  Systems,  (lAMAAW) 

ITT  Rayonier,  Peninsula  Plywood  Oiv.  (tWA) . 

Jack  Cooper  Transport  (Company) _ 

Reliance  Button  Co.,  Inc.  (Company) 

Universal  Optkal  Co.  (Workers) 


FayetteviHe,  NY 

Salt  Lake  City,  UT. 
Dublin.  OH 


Woonsocket.  Rl 

do 

do 

Cincinnati,  OH 

Galion,  OH 

Port  Angeles,  WA.. 

Arlington,  TX 

New  York.  NY 

Attleboro,  MA 


8/22/88 
8/22/88 
8/22/88 

8/22/88 
8/22/88 
8/22/88 
8/22/88 
8/22/88 
8/22/88 
8/22/88 
8/22/88 
8/22/88 


8/9/88 
8/9/88 
8/3/88 

8/4/88 

8/4/88 

8/4/88 

8/11/88 

8/8/88 

8/10/88 

7/29/88 

8/3/88 

8/5/88 


20,880 
20,881 
20,882 

20,883 
20,884 
20,885 
20,886 
20,887 
20.888 
20.889 
20,890 
20.891 


Akim  and  zinc  castings. 

Computer  terminals. 

Audio  Compact  Discs  aixl 

CD-rooms. 
Electronk:  components. 

Do. 

Do. 

Do. 
Power  systems. 
Cedar  and  fir  plywood  siding. 
Transportation  of  cars. 
Buttons  and  pins. 
Eyeglass  frames. 


[FR  Doc.  8ft-19728  Filed  8-2*-fl8;  8:45  am) 

BtLUNG  CODE  4510-30-M 


Determinations  Regarding  Eiigibility 
To  Apply  for  Worlcer  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
August  8, 1988— August  12, 1988  and 
August  15, 1988— August  19, 1988. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  signficant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directiy  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantiy  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 


Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  siu^ey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantiy  to  worker 
separations  at  the  firm. 

TA-W-20,724;  Federal  Steel  &  Wire 

Corp..  Cleveland.  OH 
TA-W-20.725:  Ideal  Basic  Industries, 

Ada.  OK 
TA-W-20.726;  Lipe  Corp..  Syracuse.  NY 
TA-W-20,721:  Clearwater  Printing  & 

Finishing  Co..  Clearwater,  SC 
TA-W-20.762;  Pioneer  Parachute  Co., 

Manchester,  CT 
TA-W-20,735;  Leeds  and  Northrup  Co., 

North  Wales,  PA 
TA-W-20.738;  Witco  Corp.,  Canton 

Field  Office,  Canton,  OH 
TA-W-20.752;  Brevel  Motors,  Inc., 

Carlstadt.  NJ 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-20,731;  At-A-Glance  Division  of 
Keith  Clark,  Inc.,  Pittsfield,  MA 

Increased  imports  did  not  contribute 
importantiy  to  workers  separations  at 
the  firm. 

TA-W-20,754;  Huls  America  (Formerly 
Dynamit  Nobel  of  America),  Rockleigh, 
NJ 

The  workers'  firm  does  not  produce 


a^n  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20.813;  Fashion  Barn,  Inc., 
Saddlebrook,  NJ 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20,756;  General  Electric  Co- 
Motor  Business  Dept,  Decatur,  IN 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20,753;  Consolidation  Coal  Co., 
Pursglove,  No.  15  Mine,  Osage,  WV 

U.S.  imports  of  coal  in  1987  and 
January  through  March  1988  were 
negligible. 


Affirmative  Detenninations 

TA-W-20.737;  Schlage  Lock  Co., 
Mount,  NC 


Rocky 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  26. 
1987. 

TA-W-20,736;  Martin  Shirt  Co.. 
Shenandoah,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  9, 
1987  and  before  July  30, 1988. 
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7>1- W-20,735/  Hasley  Taylor/Thermos. 
TaftvilJe.  CT 

I        A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  7, 
1987. 

TA-W-20,748;  Stewart  Warner  Corp.. 
Bassick  Div.,  Bridgeport,  CT 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  13, 
1987. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  August  8. 
1988— August  12, 1988  and  August  15. 
1988— August  19. 1988.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434.  U.S. 
Department  of  Labor.  601  D  Street.  NW. 
Washington.  DC  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  August  23. 198a 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  8a-19729  Filed  S-29-88;  8:45  am] 

BtUJNGCOOE  4S10-3IMI 


Mine  Safety  and  Heatth  Administration 
[Docket  No.  M-88-1S7-C] 

BethEnergy  Mines,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

BethEnergy  Mines,  Inc.,  Pennsylvania 
Division.  P.O.  Box  143.  Eight  Four. 
Pennsylvania  15330  has  filed  a  petition 
to  modify  the  applications  of  30  CFR 
75.1101-l(b)  (deluge-type  water  spray 
systems)  to  its  84  Complex.  Livingston 
Portal  (LD.  No.  36-00958)  located  in 
Washington  Coimty,  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  nozzles  attached  to  the 
branch  lines  be  full  cone,  corrosion 
resistant  and  provided  with  blow-off 
dust  covers. 

2.  As  an  alternate  method,  petitioner 
proposes  that — 

(a)  Blow-o^  dust  covers  would  be 
eliminated; 

(b)  A  functional  test  of  the  system 
would  be  completed  once  per  week;  and 

(c)  A  record  of  these  tests  would  be 
maintained. 

3.  Petitioner  states  that  the  profxised 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 


Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
Septermber  29. 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Date:  August  24. 1988. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

[FR  Doc.  88-19719  Filed  8-29-88;  8;45  amj 

BILUNQ  CODE  4S10-4*-M 


[Docket  No.  M-88-79-C] 

Castle  Gate  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 
(Amendment) 

Castle  Gate  Coal  Company,  P.O.  Box 
449.  Helper.  Utah  84526  has  filed  an 
amendment  to  a  petition  for 
modification.  On  April  3, 1988.  Castle 
Gate  Coal  Company,  submitted  a 
petition  to  modify  the  appUcation  of  30 
CFR  75.503  (permissable  electric  face 
equipment)  to  its  Mine  No.  3  (I.D.  No. 
42-00165)  located  in  Carbon  County, 
Utah.  On  June  1, 1988.  MSHA  published 
notice  of  the  petition  in  the  Federal 
Register  (53  FR  20029),  allowing 
interested  parties  30  days  to  submit 
comments.  On  July  26, 1988,  petitioner 
submitted  a  request  to  amend  the 
originally  submitted  petition  for 
modification.  The  amendment  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  sununary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  trailing  cables  be  500 
feet. 

2.  Development  in  the  10th  East  panel 
will  be  by  means  of  a  three-entry  system 
with  crosscuts  and  entries  on  104-foot 
by  140-foot  centers  and  140-foot  by  100- 
foot  centers.  The  size  of  the  coal  blocks 
is  required  due  to  the  geological 
characteristics  of  the  property.  The  size 
of  the  coal  blocks  requires  the  use  of 
either  longer  trailing  cables  or 
distribution  boxes.  Longer  trailing 
cables  would  be  more  easily  protected 
from  mechanical  damage  than 
distribution  boxes.  Distribution  boxes 
are  difficult  to  protect  due  to  16-foot- 
wide  entries  dictated  by  roof  conditions 
and  due  to  pitched  seam  and  water 
problems. 


3.  As  an  alternate  method,  petitioner 
proposes  to  use  800  feet  of  No.  6  AWG 
trailing  cables  on  shuttle  cars  and  650 
feet  of  No.  6  AWG  trailing  cables  on 
roof  bolting  machines. 

4.  Petitioner  states  that  increasing  the 
length  of  the  shuttle  car  cables  to  800 
feet,  and  increasing  the  length  of  the 
roof  bolter  cables  to  650  feet  would 
eliminate  the  need  for  backspooling  and 
the  addition  of  junction  boxes. 
Backspooling  causes  undue  wear  and 
damage  to  the  trailing  cable  which 
results  in  premature  failure  and/or 
breakdown  of  the  cable.  This  cable 
damage  creates  a  greater  potential  for 
fire  and  shock  hazards  to  occur. 
Elimination  of  junction  boxes  reduces 
required  system  maintenance  and  also 
eliminates  another  potential  sources  of 
fire  and  shock  hazards. 

5.  Petitioner  further  states  that  no 
voltage-drop,  motor  overiieating, 
dropping  out  of  contractors,  or  starting 
problems  due  to  low-voltage  have  been 
encountered  with  the  machines. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  amendment 
to  the  petition  for  modification  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  29, 1988.  Copies  of  the 
amendment  and  the  original  petition  for 
modification  are  available  at  that 
address. 

Dated:  August  24. 1988. 
Patrida  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 
[FR  Doc.  8&-19720  Filed  &-29-88;  8:45  am] 

BILUNa  CODE  4S10-4S-4I 


[Docket  No.  M-88-146-C] 

Consolidation  Coat  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company.  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.902  (low-  and 
medium-voltage  ground  check  monitor 
circuits)  to  its  Rend  Lake  Mine  (I.D.  No. 
11-00601)  located  in  Jefferson  County, 
Illinois.  "The  petition  is  filed  under 


»•] 


section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  low-  and  medium- 
voltage  resistance  grounded  systems 
include  a  fail-safe  groimd  check  circuit 
to  monitor  continuously  the  grounding 
circuits  to  assure  continuity.  The  ground 
check  will  cause  the  circuit  breaker  to 
open  when  either  the  ground  or  pilot 
wire  is  broken. 

2.  As  an  alternate  method,  petitioner 
proposes  to  design  and  install  low-  and 
mediiun-voltage,  3-phase  alternating 
current,  resistance  grounded  circuits 
imderground  without  ground  wire 
monitoring  conditioned  upon 
compliance  with  the  following: 

(a)  All  circuits  would  be  protected  by 
circuit  breakers  to  provide  protection 
against  undervoltage,  grounded  phase, 
short  circuit  and  overciurent; 

(b)  The  source  resistance  grounded 
system  would  comply  with  all  the 
requirements,  with  the  addition  of  a 
potential  transformer  and  overvoltage 
timing  relay  connected  across  the 
grounding  resistor; 

(c)  Petition  would  apply  only  to 
stationary  permanently  installed 
equipment; 

(d)  The  wiring  and  equipment 
supplied  power  from  the  resistance 
grounded  source  would  be  installed  and 
maintained  in  accordance  with  any 
applicable  requirements  of  the  1987 
National  Electrical  Code; 

(e)  The  circuit  conductors  &om  the 
source  to  the  equipment  would  be 
installed  in  grounded  rigid  metal 
conduits.  If  a  short  section  of  Uquid  tight 
conduit  is  required,  it  would  be  bonded 
across  to  assure  electrical  continuity. 
All  conduit  would  be  installed  and 
maintained  in  accordance  with 
applicable  requirements  of  the  1987 
National  Electrical  Code;  and 

(f)  In  addition  to  the  conduit,  a 
separate  grounding  conductor  would  be 
installed  within  the  conduit  enclosing 
the  associated  power  conductors.  The 
grounding  conductor  would  be  used  to 
ground  the  enclosures  of  each  unit  of 
equipment  to  the  grounded  side  of  the 
source  grounding  resistor.  The  size  or 
capacity  of  the  grounding  conductor 
would  be  in  accordance  with  the 
requirements  of  30  CFR  75.701-4(a)(b). 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  Bled  with  the  Office 


of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  ArUngton,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  29, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Date:  August  24, 1988. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

[FR  Doc.  88-19721  Filed  8-29-88;  8:45  am] 

BILUNG  CODE  4510-49-M 

[Docket  No.  M-8S-153-C] 

Granny  Rose  Coal  Co.;  Petition  for 
Modification  of  Appiication  of 
Mandatory  Safety  Standard 

Granny  Rose  Coal  Company,  P.O.  Box 
1098,  Barbourville,  Kentudcy  40906,  has 
flled  a  petition  to  modify  the  application 
of  30  CFR  75.313  (methane  monitor)  to 
its  No.  2  Mine  (I.D.  No.  15-16215)  located 
in  Knox  County,  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  is  required  to  be  kept  operative  and 
properly  maintained  and  frequently 
tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  buket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector, 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapsed 
time  between  trips  does  not  exceed  20 


minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  the  detection  of  any 
undetected  methane  buildup  between 
trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  continuous  monitor  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  monitor; 

(e)  Each  monitor  will  be  removed  &om 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  writen  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  29, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Date;  August  22, 1988. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 
[FR  Doc.  88-19722  Filed  8-2»-e8:  8:45  am] 

BtLUNQ  CODE  4S10-4S-M 


[Docket  Na  W-88-144-C] 

TTte  Helen  Mining  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

The  Helen  Mining  Company,  R.D.  No. 
2,  Box  2110,  Homer  City,  Pennsylvania 
15748-0558  has  Hied  a  petition  to  modify 
the  application  of  30  CFR  75.1100-3(b) 
(quantity  and  location  of  firefighting 
equipment)  to  its  Homer  City  Mine  (I.D. 
No.  36-00926]  located  in  Indiana  County, 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federl  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 
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1.  The  petition  concerns  the 
requirement  that  wateriines  be  installed 
parallel  to  the  entire  length  of  belt 
conveyors. 

2.  Petitioner  states  that,  due  to  severe 
winter  weather,  freezing  conditions  are 
encoimtered  to  fully  charged  waterlines 
installed  near  the  slope  opening 
continuing  inby  approximately  2,000 
feet,  along  the  slope  belt  conveyor. 

3.  As  an  alternate  method,  petitioner 
proposes  to  install  an  automatic  dry 
pipe  suppression  system  incorporating 
various  safeguards  as  follows: 

(a)  The  automatic  dry  pipe 
suppression  system  would  only  be  used 
from  October  through  April,  and  would 
only  apply  to  the  waterline  located 
along  the  slope  belt  conveyer; 

(b)  An  electric  solenoid  water  valve 
would  be  provided  to  automatically 
charge  the  waterline  when  the 
automatic  fire  warning  system  for  the 
belt  conveyor  is  activated; 

(c)  A  manual  bypass  valve  would  be 
installed  in  conjuction  with  the  electric 
solenoid  valve,  so  that  the  waterline  can 
be  charged  during  a  power  failure  or  in 
the  event  that  the  solenoid  valve  should 
fail  to  operate; 

(d)  A  visual  means  would  be  provided 
to  indicate  that  a  supply  of  water  under 
pressure  is  available  to  the  electric  and 
manual  valve; 

(e)  The  valve  would  be  protected  from 
freezing  and  would  be  readily  accessible 
for  inspection  or  manual  operation; 

(f)  The  automatic  fire  warning  system, 
including  the  electric  valve  and  the 
manual  bypass  valve  would  be 
inspected  weekly  and  a  functional  test 
of  the  complete  system  would  be  made 
at  least  annually.  The  functional  test 
would  include  charging  the  waterline  by 
activating  the  electric  valve  with  the 
automatic  fire  warning  system  for  the 
slope  belt.  A  record  of  the  weekly 
inspection  and  annual  functional  test 
would  be  maintained  by  the  operator; 

(g)  The  dry  pipe  system  would  be 
purged  of  water  left  in  the  system  as  a 
result  of  testing  or  accidential  actuation 
of  the  system  to  prevent  ice  from 
accumulating  in  the  line  and  valves; 

(h]  A  responsible  person  would  be 
located  on  the  surface  at  all  times  and 
would  be  trained  in  the  procedures  to 
follow  in  the  event  it  becomes  necessary 
to  manualy  activate  the  system;  and 

(i)  All  persons  in  the  area  of  the  slope 
would  be  instructed  as  to  the  operation 
of  the  dry  pipe  system. 

4.  Petitioner  states  that  the  proposed 
alternate  method  wil  provide  the  same 


degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Iliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regidations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  29, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Date:  August  23. 1988. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  88-19723  FUed  8-29-88;  8:45  am] 
nUMQ  COOE  4510-43-M 

[Docktt  Na  M-88-142-C] 

Usa  Lee  Coal  Co^-  Petition  for 
Itodification  of  AppMcation  of 
Mandatory  Safety  Standard 

Lisa  Lee  Coal  Company,  Box  25, 
Raven.  Virginia  24639  has  Hied  a 
petition  to  modify  the  application  of  30 
CFR  75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  Mine  No.  2 
(ID.  No.  44-03600)  located  in  Buchanan 
County.  Virginia.  The  petition  is  filed 
under  section  101(c]  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  aircoiu-ses  and  an 
abandoned  panel  be  examined  in  their 
entirety  on  a  weekly  basis. 

2.  Petitioner  states  that,  due  to  roof 
falls  and  adverse  conditions  within  the 
Left  Mains  Panel  of  the  001  Section 
weekly  examinations  would  result  in  a 
serious  hazard  to  the  health  and  safety 
of  certified  personnel. 

3.  As  an  alternate  method,  petitioner 
proposes  to  take  the  following  measures: 

(a)  Place  barriers  (wire  fencing)  along 
with  danger  signs  at  the  entrances  to  the 
Left  Mains  Section; 

(b)  Setup  checkpoints  on  the  intake 
airway  at  spad  station  #G715  and  on 
the  return  airways  which  are  to  both  the 
right  and  left  of  tiie  retiun  airway  at 
spad  stations  #F720  and  #F725; 

(c)  Monitor  quantity  and  quaUty  of  air 
entering  and  leaving  the  abandoned 
section.  Methane  has  never  been 
detected  in  this  mine  with  either  a  fiame 
safety  lamp  or  an  approved  methane 
detector  by  mine  officials; 

(d)  Examinations  for  air  quality/ 


quantity  would  be  conducted  on  a 
weekly  basis  and  a  log  would  be  kept  at 
the  checkpoints.  The  log  would  be 
maintained  and  updated  after  weekly 
examinations;  and 

(e)  Any  variation  to  the  "normal"  air 
readings  would  initiate  inunediate 
corrective  measures. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tiiese 
conunents  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  29, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  August  23. 1988. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc  88-19724  Filed  8-29-88;  8:45  am] 
MLUNO  COM  4SKM»-M 


[Docket  No.  M-88-145-C] 

New  Era  Coal  Co.  Inc^  PetitkNi  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

New  Era  Coal  Company,  Inc^  29501 
Mayo  Trail,  Catlettsburg,  Kentucky 
41129  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  its  Mine  No.  1  (IJ3.  No.  15-10753) 
located  in  Pike  Coimty,  Kentucky.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petititoner's 
statement  follows: 

1.  "Hie  petition  concerns  the 
requirement  that  intake  aircourses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  Petitioner  states,  that,  due  to  unsafe 
roof  conditions  and  rock  falls  the  idled 
area  of  the  mine  cannot  be  safely 
traveled.  To  restore  one  entry  to  a  safe 
travelable  condition,  would  require  six 
months  of  hazardous  work  for  the 
miners. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  four  evaluation 
points,  one  at  the  beginning,  one  in  the 
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middle,  and  two  at  the  end  of  the  idled 
area,  where  a  qualified  person  can 
examine  the  quantity  and  quality  of  air 
used  to  ventilate  the  idled  area.  These 
examinations  would  be  made  twice  a 
week,  instead  of  weekly,  and  recorded 
in  the  pre-shift/on-shift  examination 
book. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  aflfected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
fiunish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
(September  29, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Date:  August  23. 1988. 
Pallida  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc  88-19725  Filed  8-29-68;  8:45  am] 
BHXINQ  CODE  4S10-«3-M 


[Docket  No.  II-M-155-C] 

WESCO  Coal  Co.;  Petition  for 
Modification  of  Application  of 
IMandatory  Safety  Standard 

WESCO  Coal  Company,  Route  1.  Box 
279-A.  Gray,  Kentucky  40734  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its 
Mine  No.  1  (I.D.  No.  15-16405)  located  in 
Knox  Coiuity,  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  is  required  to  be  kept  operative  and 
properly  maintained  and  frequently 
tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternative  method,  petitioner 


proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
In  the  use  of  the  detector 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  the  detection  of  any 
undetected  methane  buildup  between 
trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  continuous  monitor  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  monitor; 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  liese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  29, 198&  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Date:  August  22, 1988. 
Patricia  W.  SUvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc  88-19726  Filed  8-29-88;  8:45  am] 
BILUNG  CODE  45KM3-M 


Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  88-67; 
Exemption  Application  No.  D-7277, 7278, 
7279  at  aL] 

Grant  of  individual  Exemptions;  Harris 
Trust  and  Savings  Banic  (Harris)  et  al. 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

action:  grant  of  individual 
exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  fi-om  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
imless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28. 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible: 
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(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneHciaries  of  the 
plans. 

Harris  Trust  and  Savings  Bank  (Harris); 
Located  in  Chicago,  Illinois 

[Prohibited  Transaction  Exemption  88-87; 
Exemption  Application  Nos.  D-7277,  D-7278 
and  0-7279] 

Exemption 

The  restrictions  of  section  406(a](l] 
(A)  through  (D)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  {D)  of  the 
Code,  shall  not  apply  to  the  lending  by 
Harris  to  Merrill  Ljmch  Canada,  Inc.  of 
;  securities  that  are  assets  of  employee 
benefit  plans  and  trusts  for  which  Harris 
acts  as  trustee,  co-trustee,  investment 
manager,  custodian  or  agent  provided 
the  conditions  set  forth  in  the  notice  of 
proposed  exemption  are  met. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
7, 1977.  at  53  FR  20917. 

Written  Comments:  The  Department 
received  a  written  comment  which 
expressed  approval  of  the  proposed 
transactions  that  are  described  in  the 
notice  of  proposed  exemption. 
Accordingly,  the  Department  has 
considered  the  entire  record,  including 
the  comment  letter  received,  and  has 
determined  to  grant  the  exemption  as  it 
was  proposed. 

For  Further  Information  Contact:  Paul 
Kelty  of  the  Department,  telephone  (202) 
523-8883.  (This  is  not  a  toll-free 
number.) 

Morison  Seciuities,  Inc.  (Morison); 
Located  in  Minneapolis,  Minnesota 

[Prohibited  Transaction  Exemption  88-88; 
Exemption  Application  No.  D-7336] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  acquisition  by  various  individuals 
who  are  clients  of  Morison  of  certain 
public  limited  partnership  units  (the 
Units)  from  their  individual  retirement 
accounts  (the  IRAs),  their  Keogh  plans 
(the  Keoghs)  or  their  profit  sharing  plans 
(the  PS  Plans)  for  cash,  provided  the 
IRAs,  Keoghs  and  PS  Plans  receive  no 


less  than  the  fair  market  value  of  the 
Units  on  the  dates  of  the  sales.* 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
7, 1988  at  53  FR  20919. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  niunber.) 

Mayfield  Corporation  Defined  Benefit 
Pension  Plan  and  Trust  (the  Plan) 
Located  in  Houston,  Texas  [Prohibited 
Transaction  Exemption  88-89; 
Exemption  Application  No.  D-7467] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  loans  made  by  the  Mary  Iris 
Goldston  Corporation  to  the  Plan, 
provided  that  the  terms  and  conditions 
of  the  loans  were  at  least  as  favorable  to 
the  Plan  as  those  which  the  Plan  would 
receive  in  similar  transactions  with 
unrelated  parties.' 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July 
15, 1988  at  53  FR  26912. 
Effective  Date:  August  17, 1987. 
For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-8194.  (This  is  not  a  toll-free 
number.) 

Frank  Pavel,  D.D.S.,  Inc.  Money 
Purchase  Pension  Plan  (the  Plan) 
Located  in  San  Diego,  California 
[Prohibited  Transaction  Exemption 
88-90;  Exemption  Application  No.  D- 
7498] 

Exemption 

The  restrictions  of  section  406(a)(1), 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 


'  Because  the  IRAs  meet  the  conditions  described 
in  29  CFR  Z510.3-2(d),  there  is  no  jurisdiction  under 
Title  I  of  the  Act  with  respect  to  the  IRAs.  Because 
there  are  no  employees  covered  under  the  Keoghs 
and  PS  Plans,  there  is  no  jurisdiction  under  Title  I  of 
the  Act  with  respect  to  the  Keoghs  and  PS  Plans 
pursuant  to  29  CFR  2510.3-3(b).  However,  there  is 
jurisdiction  with  respect  to  the  IRAs,  PS  Plans  and 
the  Keoghs  under  Title  II  of  the  Act  pursuant  to 
section  4975  of  the  Code. 

■  Since  Mr.  lack  H.  Mayfield,  ]r.  is  the  only 
participant  in  the  PInn  thpn>  is  no  jurisdiction  under 
Title  I  of  the  Act  pursuant  to  29  CFR  2510.3-3(b]. 
However,  there  is  jurisdiction  under  Title  II  of  the 
Act  pursuant  to  section  4975  of  the  Code. 


purchase  of  two  limited  partnership 
units  by  the  self-directed  account  in  the 
Plan  of  Frank  Pavel,  D.D.S.  (Dr.  Pavel), 
from  Dr.  Pavel  and  his  wife;  provided 
the  terms  and  conditions  of  the 
transaction  will  be  similar  to  those 
obtainable  by  the  Plan  in  an  arm's- 
length  transaction  with  an  unrelated 
party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July 
15, 1988  at  53  Fr  26913. 

For  Further  Information  Contact:  Mrs. 
Betsy  Scott  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

General  InformatioD 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reheve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  described  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 
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Signed  at  Washiogton.  DC  tfaia  2Sth  day  of 
August.  1988. 
Robwt  J.  Ooyle. 

Acting  Director  of  Regulations  and 
Interpretations,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of  Labor 
[FR  Doc  8&-19713  Tiled  8-29-88;  8:45  am] 

WUNG  COOE  4510-29-M 


[Applcation  Na  D-7454  et  aL] 

Proposed  Exemptiora;  State  Street 
Bank  and  Trust  Company  (the  Bank)  et 
al. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 

summary:  This  doomient  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Seciuity  Act  of  1974  (the  Act]  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Connnents  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  o&erwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  Ail  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Regulations  and 
Interpretations,  Room  N-5669,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washington,  DC  202ia 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 


Federal  Regtster  and  shall  inform 
interested  persons  of  their  ri^t  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMCNTARV  MPOflMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
406(a]  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 
State  Street  Bank  and  Trust  Company 

(the  Bank);  Located  in  Boston, 

Massachusetts 

(Application  Na  D-7454] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2]  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section 
406(b)(2]  of  the  act  shall  not  apply  to:  (1) 
The  proposed  piuchase  and  sale  of 
equity  securities  between  collective 
investment  index  funds  (the  Index 
Funds)  sponsored  by  the  Bank;  (2)  the 
proposed  purchase  and  sale  of  equity 
securities  between  the  Index  Funds  and 
various  model-driven  collective 
investment  funds  (the  Model-Driven 
Funds)  sponsored  by  the  Bank;  (3)  the 
proposed  purchase  and  sale  of  equity 
securities  between  the  Model-Drivm 
Funds;  and  (4)  the  proposed  purchase 
and  sale  of  equity  securities  between 
the  Index  Funds  or  Model-Driven  Funds 
(together,  the  Funds)  and  various  large 
pension  plans  (the  Large  Plans),  under 
the  terms  and  conditions  set  forth  in  this 
notice  of  proposed  exemption. 

Summary  of  Facts  and  Representations 

1.  The  Bank  is  a  Massachusetts  trust 
company  which  is  subject  to  the 
supervision  and  examination  of  the 
Massachusetts  Commissioner  of  Banks. 
The  Bank  is  a  member  of  the  Federal 


Reserve  Bank  and  its  depositors' 
accounts  are  insured  by  the  Federal 
Deposit  Insurance  Corporation.  The 
Bank  manages  substantial  amounts  of 
assets,  typically  as  a  trustee  or 
investment  manager,  for  a  variety  of 
clients,  including  employee  benefit  plans 
subject  to  "ntle  I  of  the  Act  (the  Client 
Plans).  The  Bank's  client  accounts  may 
be  managed  eitlier  as  separate  accounts 
for  a  single  client  or  as  commingled 
accounts  (for  example,  group  trusts 
organized  pursuant  to  Rev.  Rul.  81-100) 
for  multiple  clients  (the  Client 
Accounts). 

2.  The  Bank  is  one  of  the  largest 
investment  managers  in  the  United 
States  in  the  area  of  passive  investment 
management.  Passive  management 
involves  investment  in  a  fixed  portfoUo 
of  securities,  rather  than  a  portfolio 
which  changes  according  to  an  ongoing 
"active"  evaluation  of  the  desirability  of 
particular  equity  securities.  The  Bank 
states  that  approximately  $18.3  billion  of 
its  assets  under  management  as  of 
August  21, 1987  consisted  of  domestic 
and  foreign  equity  securities  being 
passively  managed  in  the  Index  Funds 
and  the  Model-Driven  Funds. 
Approximately  $16.5  billion  of  the  assets 
of  the  Funds  are  assets  of  the  Client 
Plants. 

The  Bank  has  no  beneficial  ownership 
interest  in  any  of  the  Funds.  However, 
the  Bank  does  maintain  a  defined 
benefit  pension  plan  and  a  401(k) 
savings  plan  for  its  eligible  employees 
(the  Bank  Plans).  The  Bank  states  that 
the  assets  of  the  Bank  Plans  are 
invested  from  time  to  time  in  one  or 
more  Index  Funds  or  Model-Driven 
Funds.  As  of  August  31, 1987,  the 
aggregate  value  of  the  assets  of  the  Bank 
Plans  was  approximately  $118.2  million. 

3.  The  assets  managed  by  the  Bank  in 
the  Index  Funds  are  invested  pursuant 
to  a  strategy  which  attempts  to  replicate 
the  performance  of  a  predetermined 
third-party  index,  such  as  the  Standard 
&  Poor's  500  Composite  Stock  Price 
Index  (the  S&P  500  Index).  The  assets 
managed  by  the  Bank  in  the  Model- 
Driven  Ftmds  are  invested  pursuant  to  a 
strategy  whereby  investments  are  made 
in  accordance  with  predetermined 
computer  models.  The  applicant  states 
that  because  the  Funds  are  passively 
managed,  the  holdings  of  each  Fund 
remain  static  unless  one  of  several 
potential  "trigger  events"  occurs. 

First,  an  independent  third  party,  such 
as  Standard  and  Poors  (S&P),  may 
change  the  makeup  of  its  index,  which 
would  require  corresponding  changes  in 
the  make-up  of  the  portfolio  of  the  Index 
Funds  corresponding  to  that  index. 
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Second,  a  threshold  screen  applied  by 
the  Bank  may  eliminate  certain 
securities  from  the  Index  Fund  or 
Model-Driven  Fund  even  though  such 
securities  continue  to  be  incldued  in  the 
related  index  or  mdoel.  Such  a  screening 
process  may  occur  when  the  companies 
issuing  the  particular  securities  declare 
bankruptcy  or  are  involved  in  an 
acquisition  or  merger.  However,  the 
Bank  excludes  relatively  few  securities 
of  companies  from  its  Index  Fund 
portfolios  for  such  reasons  at  any  given 
time.  The  Bank  states  that,  as  a  general 
rule,  it  will  follow  the  decision  of  the 
third  party  creator  of  the  index  and  will 
not  exclude  a  seciu'ity  until  it  has  been 
dropped  from  the  index  by  the  third 
party.  For  example,  when  Texaco,  Inc., 
went  into  bankruptcy,  its  stock  was  not 
dropped  from  the  S&P  500  Index  and, 
therefore,  the  stock  was  retained  in  the 
Bank's  S&P  Index  Funds.  However,  as 
an  exception  to  the  general  rule 
situations  may  arise  where  the  Bank's 
screening  process  may  produce  a 
"trigger  event".  For  example,  a 
successful  tender  offer  may  be  made  for 
a  security  that  has  been  held  in  the 
Index  Fund.  In  such  cases,  the  Bank 
states  that  the  Index  Fund  typically  will 
tender  its  position  in  that  security.  Thus, 
even  thouigh  S&P  may  continue  to  carry 
the  security  in  the  S&P  500  Index  until 
the  tender  offer  transaction  has  finally 
closed,  the  Bank  will  not  attempt  to 
acquire  additional  shares  of  that 
seciuity  in  order  to  maintain  its  position. 
Rather,  the  Bank  states  that  it  will  invest 
the  cash  proceeds  of  the  tendered 
securities  in  its  short  term  investment 
vehicles  until  a  replacement  security  has 
been  chosen  by  S&P  and  will  then 
reposition  the  Bank's  S&P  Index  Fund  in 
that  new  security.  The  Bank  notes  that 
relatively  few  securities  held  in  the 
Funds'  portfolios  are  subject  to  tender 
offer  transactions  at  any  particualr  time. 

Third,  the  computer  model  upon 
which  a  particular  Model-Driven  Fund  is 
based  may  change  as  a  result  of  a 
change  in  the  underlying  objective 
criteria.  Such  criteria  for  the  computer 
model  are  either  prepared  by  an 
independent  organization  and  made 
available  to  the  Bank  or  are  the  product 
of  investment  strategies  developed  by 
the  Bank's  personnel. 

For  example,  the  investment  objective 
of  a  particular  Model-Driven  Fund  may 
be  to  track  as  closely  as  possible  the 
performance  of  the  S&P  500  Index, 
without  having  the  Fund  invest  in  all  500 
securities  of  the  S&P  500  Index.  In  order 
to  accomplish  this  result,  the  Bank  may 
use  an  "optimizer"  computer  program, 
prepared  by  an  independent 
organization,  which  selects  the  200 


representative  securities  that  are  most 
likely  to  track  the  performance  of  the 
S&P  500  Index.  Alternatively,  the  Bank 
might  utilize  an  approach  whereby  those 
stocks  in  the  S&P  500  Index  which  have 
the  smallest  capitalization  would  be 
excluded.  Under  either  of  these  two 
approaches,  once  the  approach  has  been 
selected  for  the  particular  Model -Driven 
Fund,  everything  is  driven  automatically 
by  either  the  "optimizer"  computer 
program  or  by  the  capitalization  of  the 
various  stocks  in  the  S&P  500  Index. 

Fourth,  the  net  amount  available  for 
investment  in  the  particular  Index  Fund 
or  Model-Driven  Fund  may  increase  or 
decrease,  either  due  to  the  receipt  of 
income  which  must  be  reinvested,  the 
addition  of  assets  to  the  CUent  Account, 
or  the  withdrawal  of  assets  from  the 
Client  Account.  The  applicant  states 
that  in  the  case  of  the  Client  Plans,  all 
such  additions  or  deletions  are  made  at 
the  direction  of  an  independent 
fiduciary.  However,  in  the  case  of  the 
Bank  Plans,  the  additions  or  deletions 
are  made  at  the  direction  of  the  Bank. 

4.  The  applicant  represents  that  since 
the  Index  Funds  and  the  Model-Driven 
Funds  are  passively  managed  portfolios, 
the  need  to  purchase  or  sell  a  particular 
security  arises  as  the  result  of  the 
occurrence  of  one  of  the  triggering 
events  described  above.  Such  "trigger 
events"  are,  in  most  cases,  the  result  of 
an  event  which  occurs  independent  of 
any  exercise  of  investment  discretion  by 
the  Bank.  Therefore,  the  Bank  states  that 
the  amount,  nature  and  timing  of  trades 
for  both  the  Index  Funds  and  the  Model- 
Driven  Funds,  in  most  cases,  are  not 
subject  to  the  exercise  of  any  material 
degree  of  discretion  by  the  Bank.  The 
Bank  notes  that  it  would  be  exercising 
discretion  in  the  context  of  trades  which 
might  arise  by  reason  of  the  Bank's 
exercise  of  its  discretion  to  change  the 
computer  models  upon  which  certain  of 
its  Model-Driven  Funds  are  based. 
However,  the  Bank  represents  that  any 
cross-trade  opportunities  which  arise  by 
reason  of  its  discretionary  changes  to 
the  underlying  computer  models  (i.e.  the 
third  triggering  event  described  above) 
for  any  of  the  Mode-Driven  Funds  would 
not  be  executed  with  respect  to  those 
Funds.  The  Bank  also  notes  that  it 
would  be  exercising  discretion  in  the 
context  of  cross-trades  which  arise  as  a 
result  of  additions  or  deletions  to  a  Fund 
made  by  the  Bank  Plans.  However,  the 
Bank  represents  further  that  the  Funds 
would  be  able  to  take  advantage  of 
cross-trade  opportunities  with  a  Fund 
that  has  produced  a  "trigger  event"  as  a 
result  of  the  additions  or  deletions  made 
to  that  Fund  by  one  of  the  Bank  Plans 


only  in  certain  limited  circumstances 
(see  Paragraph  #10). 

With  respect  to  the  timing  of  the 
transactions  once  a  "trigger  event"  has 
occurred,  the  Bank  states  that  it 
attempts  to  replicate  any  changes  in  the 
underlying  index  or  model  as  quickly  as 
possible.  For  example,  when  assets  are 
deposited  in  an  Index  Fund,  assets  to  be 
invested  in  domestic  securities  are 
typically  invested  within  three  days.  If 
the  assets  are  deposited  in  an 
international  Index  Fund,  the  Bank 
states  that  the  orders  are  typically 
placed  with  independent  brokers  within 
three  days,  although  the  actual 
execution  of  those  orders  may  take 
longer  depending  upon  the  particular 
overseas  market.  The  Bank  states 
further  thai  if  assets  are  being 
withdrawn  from  a  Fund  and  sales  must 
be  made,  such  sales  are  typically 
implemented  within  three  days  of  the 
withdrawal. 

5.  The  applicant  states  that  the  Funds 
are  often  required  to  sell  a  particular 
security  when  one  or  more  of  the  other 
Funds  will  be  in  the  process  of 
purchasing  that  same  security.  If  the 
Funds  effect  the  required  transactions 
on  the  open  market,  each  Fund  incurs 
substantial  transaction  costs,  including 
brokerage  commissions,  the  so-called 
"marketmaker's  spread",  and  the 
potential  adverse  market  impact  which 
may  be  caused  by  the  trade  itself. 

The  Bank  states  that  if  it  were  able  to 
effect  these  transactions  by  means  of  a 
pre-arranged  direct  cross-trade  between 
the  Funds  that  must  sell  the  particular 
security  and  the  Funds  which  must  buy 
that  same  seciu'ity,  the  Bank  could 
substantially  reduce  the  amount  of  the 
commission  costs  for  the  Funds,  and 
could  eliminate  entirely  the 
marketmaker's  spread  and  any  potential 
for  adverse  market  impact.  Based  on  a 
review  of  the  potential  direct  cross-trade 
opportiuiities  during  the  period  from 
January  1, 1987  to  September  30, 1987, 
the  Bank  estimates  that  the  ability  to 
effect  direct  cross-trades  would  generate 
substantial  savings  to  the  Funds.  The 
Banks  states  that  the  proposed  cross- 
trading  of  the  securities  between  the 
various  Fimds  would  be  effected  as 
quickly  as  possible,  generally  within 
three  days. 

6.  In  addition  to  transactions  arising  in 
connection  with  the  automatic  trading 
activities  of  the  Index  Funds  and  Model- 
Driven  Funds,  the  Bank  states  that  it  is 
often  retained  to  assist  one  of  the  Large 
Plans  in  liquidating  all  or  a  substantial 
portion  of  the  securities  held  by  the 
Large  Plan.  In  such  situations,  the  Bank 
acts  as  a  "trading  adviser"  to  the  Large 
Plan.  Each  of  the  Large  Plans  has  total 
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assets  of  at  least  $50  million.  The  Bank 
states  that  it  is  not  a  fiduciary  for  the 
Large  Plan  with  respect  to  the 
underlying  asset  allocation  decision 
which  results  in  die  Large  Plan 
allocating  assets  to  the  Funds. 
Specifically,  the  Bank  is  not  a  fiduciary 
by  reason  of  investment  advice  to  the 
Large  Plan  when  acting  in  the  role  of 
"trading  adviser"  to  the  Large  Plan. 
Typically,  the  Bank's  role  as  a  "trading 
adviser"  involves  only  advice  on  the 
mechanical  aspects  of  accomplishing  the 
Large  Plan's  asset  allocation  decision, 
such  as  arranging  for  the  stock 
transactions  so  as  to  minimize 
transaction  costs.  Such  liquidations  are 
the  result  of  the  decision  of  an 
independent  plan  fiduciary  to 
restructure  the  portfolio,  in  some  cases 
to  allow  such  portfolio  to  be  managed 
by  the  Bank  as  an  Index  Fund  or  a 
Model-Driven  Fund  and  in  other  cases 
to  facilitate  the  realignment  of  the 
portfolio  in  connection  with  a  change  in 
investment  managers  or  investment 
strategy.  The  applicant  states  that  in  the 
course  of  these  restructrurings,  the  Large 
Plan  will  often  be  selling  certain 
securities  which  the  Funds  are 
simultaneously  in  the  process  of 
purchasing  as  a  result  of  a  "trigger 
event"  In  such  cases,  the  Large  Plan 
and  the  Funds  effect  the  transactions  on 
the  open  market  and,  as  a  result,  both 
the  Large  Plan  and  the  Funds  incur  the 
transaction  costs  described  above. 

7.  The  Bank  represents  that  it  would 
be  in  the  best  interest  of  the  Plan  Clients 
and  the  Large  Plan  for  direct  cross- 
trades  to  be  £irranged  and  effected  to  the 
maximum  extent  possible.  The  Bank 
states  that  the  avoidance  or  reduction  of 
transaction  costs  made  possible  by 
direct  cross-trading  between  the  Funds, 
or  between  the  Funds  and  the  Large 
Plans,  would  be  an  economic  benefit  to 
the  Plan  Clients  and  the  Bank  Plans. 

8.  The  Bank  represents  that  it  would 
receive  its  customary  investment 
management  or  trustee  fees  with  respect 
to  the  Plan  Clients  and  its  fee  for  acting 
as  "trading  adviser"  to  a  Large  Plan. 
However,  the  Bank  would  not  receive 
any  additional  compensation  on  account 
of  its  effecting  the  direct  cross-trades. 
The  Bank  represents  further  that  to  the 
extent  that  it  is  necessary  to  utilize  a 
broker-dealer,  all  direct  cross-trades 
would  be  effected  through  an 
independent  broker-dealer  which  is  not 
affiliated  with  the  Bank.  The  Bank 
anticipates  that  the  utilization  of  such 
an  independent  broker-dealer  may  be 
necessary  in  some  cases  to  efficiently 
process  the  mechanical  aspects  of  the 
direct  cross-trade,  particularly  when  the 
Bank  is  not  the  custodian  or  trustee  for 


both  parties  to  the  transaction.  For 
example,  the  need  for  an  independent 
broker-dealer  may  arise  in  the  context 
of  transactions  between  the  Funds,  for 
which  the  Bank  is  the  trustee  or 
custodian,  and  one  of  the  Large  Plans, 
for  which  the  Bank  is  only  a  "trading 
adviser"  for  the  transaction  and  not  a 
trustee  or  custodian  for  the  assets  of  the 
Large  Plan  involved.  The  Bank  states 
that  where  it  is  the  trustee  or  custodian 
for  both  parties,  the  Bank  may  be  able  to 
efficiently  process  the  mechanical 
aspects  of  the  trade  without  the 
involvement  of  any  broker-dealer, 
thereby  resulting  in  the  complete 
avoidance  of  any  brokerage 
commissions.  In  no  event  would  the 
Bank  or  any  of  its  affiliates  receive  any 
brokerage  commissions  or  other 
additional  compensation  as  result  of  the 
direct  cross-trades. 

9.  The  Bank  represents  that  all  direct 
cross-trades  would  be  for  cash  effected 
at  a  price  equal  to  the  closing  price 
reported  by  the  independent  pricing 
service  customarily  utilized  by  the  Bank 
for  purposes  of  valuing  the  particular 
equity  securities  (and  in  the  case  of 
foreign  securities,  the  particular 
currency).  The  independent  pricing 
service  used  by  the  Bank  gathers  price 
information  from  all  the  relevant 
sources  (Le.  the  New  Yorii  Stock 
Exchange,  the  American  Stock 
Exchange.  NASDAQ,  etc.)  and  compiles 
the  informatioa  into  a  format  which  is 
usable  by  the  Bank.  The  Bank  states  that 
in  the  event  that  the  number  of  shares  of 
a  particular  security  which  all  of  the 
Funds  and  Large  Plans  propose  to  sell 
on  a  given  day  exceeds  the  number  of 
shares  of  such  security  which  all  the 
Funds  or  the  Large  Plans  propose  to  buy, 
or  vice  versa,  the  direct  cross-trade 
opport\mity  would  be  allocated  among 
potential  sellers  or  buyers  on  the  basis 
of  a  queue  system. 

Hie  Bank  proposes  to  utilize  an 
approach  whereby  all  investment  funds 
would  be  placed  in  a  queue,  initially  in 
alphabetical  order.  Any  new  Funds 
would  be  placed  at  the  end  of  the  queue 
as  they  come  on  line.  Thus,  the  queue 
system  would  merely  establish  a  listing 
of  the  Funds  as  potential  buyers  or 
sellers  of  securities.  When  cross-trade 
opportunities  arise,  the  Bank  would  go 
down  the  hst  matching  any  buyers  and 
sellers  in  the  order  in  which  they  appear 
on  the  list  until  one  side  of  the 
transaction  or  the  other  has  been  fully 
exhausted.  The  Bank  states  that  after 
each  cross-trade  opportunity,  the  Fund 
at  the  top  of  the  list  would  be  rotated  to 
the  bottom  of  the  list,  regardless  of 
whether  that  Fund  participated  in  the 
cross-trade.  Thus,  the  applicant  states 


that  since  the  queue  moves  up  by  one 
Fund  after  each  crose-trade  opportunity, 
all  the  Funds  would  have  an  opportunity 
to  participate  in  direct  cross-trading 
opportunities. 

la  The  Bank  states  diat  when  direct 
cross-trades  occor  between  the  Funds 
and  one  or  more  of  the  Large  Plans,  the 
transactions  would  be  effected  only  if 
the  following  conditions  are  satisfied:  1) 
The  Large  Plan's  fiduciary,  which  is 
independent  of  the  Bank,  is  fully 
informed  in  writing  in  advance  of  the 
cross-trading  opportunity;  2)  such 
fiduciary  provides  advance  written 
approval  authorizing  the  Bank  to 
engage  in  a  cross-trade  transaction;  and 
3)  the  Large  Plan's  fiduciary  is  informed 
in  writing  of  the  results  of  all  direct 
cross-trading  activity. 

With  respect  to  the  participation  of 
the  Bank  Plans  in  the  Funds  which 
would  engage  in  the  proposed  direct 
cross-trading  program,  the  Bank  states 
that  a  Fund  would  not  be  eligible  to 
participate  in  the  cross-trading 
opportunities  if  the  assets  of  the  Bank 
Plans  in  the  Fund  exceed  10%  of  the 
total  assets  of  the  Fund.  In  addition,  the 
Bank  states  that  even  if  the  10% 
limitation  is  satisfied  with  respect  to  a 
particular  Fund,  the  Fund  would  not  be 
eligible  to  participate  in  direct  cross- 
trading  opportunities  if  the  triggering 
event  for  the  cross-trade  opportunity 
involves  the  deposit  of  assets  fi-om  a 
Bank  Plan  into  the  Fund  or  the 
withdrawal  of  assets  by  a  Bank  Plan 
from  the  Fund,  and  the  Bank  Plan's 
assets  involved  in  such  deposit  or 
withdrawal  constitute  more  than  5%  of 
the  total  assets  of  the  Bank  Plan. 

11.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  would  satisfy  the  statutory 
criteria  of  section  406(a)  of  the  Act 
because,  among  other  things:  (a)  The 
Funds  would  buy  or  sell  equity 
securities  in  direct  cross-trading 
transactions  only  in  response  to  various 
"trigger  events"  which,  in  most  cases, 
arise  independent  of  the  exercise  of 
investment  discretion  by  the  Bank;  (b) 
the  Large  Plans  would  engage  in  cross- 
trades  only  in  situations  where  the  Bank 
has  no  discretion  with  respect  to  the 
investment  decision;  (c)  the  price  for  the 
equity  securities  would  be  the  closing 
price  for  the  securities  on  the  day  of 
trading;  (d)  the  direct  cross-trading 
between  the  Funds,  or  between  the 
Funds  and  the  Large  Plans,  would  be 
conducted  as  quickly  as  possible,  with 
securities  transactions  being  effected 
generally  within  at  least  three  days  of 
the  "trigger  events"  for  the  Funds;  (e)  the 
Funds  and  Large  pltms  would  save 
significant  amounts  of  money  on 
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brokerage  commissions  and  other 
expenses  normally  associated  with  such 
transactions;  and  (f)  the  Bank  would 
receive  no  additional  fees  as  a  result  of 
the  proposed  cross-trades. 

Notice  to  Interested  Persons:  A  notice 
will  be  mailed  by  first  class  mail  to  each 
Plan  which  invests  in  the  Funds.  The 
notice  will  contain  a  copy  of  the  notice 
of  pendency  of  exemption  as  published 
in  the  Federal  Register  and  an 
explanation  of  the  rights  of  interested 
parties  to  comment  on  or  request  a 
hearing  regarding  the  proposed 
exemption.  Such  notice  will  be  sent  to 
the  above-named  parties  within  two 
weks  of  the  pubUcation  of  the  notice  of 
pendency  in  the  Federal  Register. 

For  Further  Information  Contact:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  523-6883.  (This  is  not  a 
toll-free  number.) 
Eastwood  Printing  and  Publishing 

Company  Profit  Sharing  Plan  and 

Trust  (the  Plan);  Located  in  Denver, 

Colorado 

(Application  No.  D-7S06] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section  406 
(a),  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  proposed 
sale  (the  Sale)  by  the  Plan  to  Siegel 
Investment  Company  (SIC),  a  limited 
partnership  and  a  party  in  interest  with 
respect  to  the  Plan,  of  a  certain  parcel  of 
real  property  located  in  Denver, 
Colorado  (the  Property);  provided  that 
the  terms  and  conditions  of  the 
transaction  are  at  least  as  favorable  to 
those  obtainable  by  the  Plan  in  an 
arm's-length  transaction  with  an 
unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  with  22  participants  and  total 
assets  of  $1,215,547.94  as  of  September 
30, 1987.  Noah  Siegel  (Mr.  Siegel)  is  the 
Plan  trustee  and  also  the  owner  of  the 
Employer.  Mr.  Siegel,  his  wife  and  two 
children  are  the  owners  of  SIC. 

2.  The  Property  is  located  at  3201-3225 
Blake  Street,  Denver,  Colorado  and 
covers  a  total  area  of  65,826  square  feet. 
On-site  improvements  include  a  one- 
story  building  providing  office  and 
warehouse  space  and  a  paved  yard  with 


access  to  a  railroad  right-of-way.  The 
real  estate  directly  contiguous  to  the 
Property  is  owned  by  SIC. 

On  March  31, 1981,  the  Plan 
purchased  the  Property  for  $200,065  from 
Alfred  ].  Zarlengo,  who,  the  applicant 
represents,  is  uiu'elated  to  the  Plan,  Mr. 
Siegel  or  SIC.  During  the  term  of  its 
holding  of  the  Property,  the  Plan 
expended  $26,000.58  on  taxes,  insiu'ance 
and  maintenance.  In  addition,  the  Plan 
paid  approximately  $25,000  for  capital 
improvements  to  the  Property  in  1985. 

From  1981  to  1985,  the  Property  was 
leased  to  Colorado  Sheepskin  Services, 
Inc.  for  $790  per  month.  The  Property's 
vacant  yard  was  also  leased  to 
contractors  who  were  not  parties-in- 
interest.  Since  August,  1987,  a  portion  of 
the  Property  has  been  leased  to  Graphic 
Arts  Mailing,  Inc.,  who  the  applicant 
represents,  is  not  a  party-in-interesL  The 
Plan  received  rental  payments  of  $1,500 
per  month,  totalling  $18,000  annually 
under  the  lease.  The  Plan  pays  real 
estate  taxes,  insurance  and  maintenance 
costs  estimated  to  be  $8,400  per  annum. 

3.  The  Property's  fair  market  value 
was  determined  as  of  November  5, 1985 
as  $315,000  by  Philip  J.  Barkan,  S.R.A. 
and  S.R.E.A,  of  Denver.  Colorado  (the 
Barkan  Valuation).  The  Property  was 
subsequently  appraised  by  Clifford  L 
Cryer.  M.A.L  and  S.R.P.A..  and  W.  Earl 
Wilson,  Associate  Appraiser,  of  Cryer  & 
Company  Appraisers,  Inc.  (the  Cryer 
Appraisal).  The  Cryer  Appraisal 
determined  the  Property's  fair  market 
value  as  of  October  5, 1987  to  be 
$285,000.  By  update  to  the  Crj-er 
Appraisal  as  of  April  22, 1988,  Messrs. 
Cryer  and  Wilson  considered  the  special 
value  of  the  Property  to  SIC  as  a 
contiguous  landowner  and  determined 
that  there  was  none  in  this  instance. 

4.  SIC  now  proposes  to  purchase  the 
improved  Property  from  the  Plan  for 
cash  in  amoimt  of  $315,000,  the  fair 
market  value  determined  in  the  Barkan 
Valuation.  SIC  represents  that  the  Plan 
will  pay  no  real  estate  commissions  or 
fees  of  any  kind,  including  legal  fees,  in 
connection  with  the  transaction. 

5.  The  applicant  represents  that  the 
transaction  will  be  in  the  best  interests 
of  the  Plan  and  protective  of  the  rights  of 
the  Plan's  participants  and  beneficiaries 
because  it  will  enable  the  Plan  to  divest 
itself  of  an  illiquid  investment  which 
represents  approximately  25  percent  of 
the  Plan's  assets.  The  Plan's  increased 
liquidity  resulting  from  the  Sale  will 
facihtate  distributions  to  terminated 
employees  whose  intereots  have  vested 
in  the  Plan. 

6.  In  summary,  the  apphcant 
represents  that  the  proposed  transaction 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a)  of  the  Act  because:  (a) 


The  Plan  will  receive  at  least  the 
appraised  fair  market  value  for  the 
Property;  (b)  the  Sale  will  be  a  one-time 
transaction;  (c)  the  Sale  will  be 
consummated  for  cash;  (d)  the  Plan  will 
incur  no  cost  or  fees  with  respect  to  the 
transaction;  and  (e)  the  applicant  has 
represented  the  Sale  to  be  in  the  best 
interest  and  protective  of  the  Plan  and 
its  participants  and  beneficiaries 
because  it  will  increase  the  Plan's 
liquidity  and  facilitate  distribution  of 
Plan  assets  to  them. 

Tax  Consequences  of  Transaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof)  results  in  the  Plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
therefore  must  be  examined  under 
applicable  provisions  of  the  Internal 
Review  Code,  including  sections  401(a) 
(4),  404  and  415. 

For  Further  Information  Contact:  Mrs. 
Betsy  Scott  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

The  O.C.  Tanner  Company  Retirement 
and  Savings  Plan,  the  O.C  Tanner 
Manufacturing  Retirement  and 
Savings  Plan,  the  O.C.  Tanner 
Manufacturing  Sales  Representatives' 
Retirement  and  Savings  Plan,  the  O.C. 
Tanner  Employees  Savings  Plan  and 
the  O.C.  Tanner  Retirement  and 
Savings  Plan  Group  Trust 
(collectively,  the  Plans);  Located  in 
Salt  Lake  City.  Utah 
[Application  No8.  D-7604  through  D-7608) 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  406(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  sections 
406(a).  406  (b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  for  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(l]  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  a  series  of  loans  (the  Loans)  by  the 
Plans  to  the  O.C.  Taimer  Company  (the 
Employer),  involving  up  to  25%  of  each 
of  the  Plan's  assets,  provided  that  the 
terms  of  the  transactions  are  not  less 
favorable  to  the  Plans  than  those 
obtainable  in  arm's-length  transactions 
with  unrelated  parties. 
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Summary  of  Facts  and  Representations 

1.  The  Plans  are  qualiHed  employee 
profit  sharing  plans  and  a  qualified 
group  trust  with  approximately  1,210 
participants  and  total  assets  of 
approximately  $26.6  million  as  of 
December  31. 1987.  All  of  the  Plans' 
assets  are  commingled  in  a  group  trust 
for  investment  purposes.  The  Employer 
is  a  closely  held  corporation  engaged  in 
the  manufacture  and  marketing  of 
emblematic  jewelry.  The  trustee  of  the 
Plans  is  Obert  C.  Tanner  and  the 
administrative  committee  appointed  to 
manage  and  administer  the  Plans 
includes  Messrs.  O.  Don  Ostler,  W. 
Lowell  Benson  and  Robert  K.  Anger,  all 
of  whom  are  employees  of  the  Employer. 

2.  The  Department  granted  a  previous 
exemption  to  the  applicant  effective  July 
1, 1984  (Prohibited  Transaction 
Exemption  (PTE)  84-112,  49  FR  30608, 
July  31. 1984),  to  permit  a  series  of  loans 
by  the  Plans  to  the  Employer  involving 
up  to  25%  of  each  of  the  Plan's  assets. 
The  applicant  requests  that  this 
exemption  be  expanded  to  include  two 
new  plans  of  the  Employer  that  were  not 
covered  by  the  prior  exemption  (i.e.,  the 
O.C.  Tfumer  Employees  Savings  Plan 
and  the  O.C.  Tanner  Retirement  and 
Savings  Plan  Group  Trust).  The  Plans 
propose  to  make  the  Loans  over  the 
remainder  of  the  10-year  period  which 
began  July  1, 1984,  the  effective  date  of 
PTE  84-112.  to  the  Employer  involving 
up  to,  but  never  in  excess  of,  25%  of  the 
assets  of  each  of  the  Plans,  the  amount 
of  the  Loans  to  be  adjusted  quarterly. 
The  principal  amount  of  the  Loans  will 
become  fixed  for  the  duration  of  the 
Loans  at  the  end  of  10  years  from  July  1, 
1984  (i.e.,  June  30, 1994).  That  is,  no 
additional  loans  will  be  made  after  June 
30, 1994. 

3.  Loans  made  from  the  Plans  are 
documented  by  one  promissory  note 
from  the  Employer  to  the  group  trust. 
Each  calendar  quarter  representatives  of 
the  Employer  meet  with  the  Plans' 
independent  fiduciary  (see 
representation  7)  to  consider  adjustment 
of  the  Loan  balance.  If  a  new  Loan  is  to 
be  allowed,  the  Employer  pays  off  the 
previous  Loan  first  and  then  executes  a 
new  promissory  note  reflecting  the 
increased  Loan  balance.  Prior  to 
executing  a  new  promissory  note,  the 
independent  fiduciary  reviews  the 
process  and  issues  a  report  stating  that 
the  new  Loan  is  appropriate  and 
suitable  for  the  Loans. 

4.  The  Loans  will  be  repaid  in 
quarterly  payments  of  interest  and 
principal  to  be  made  through  the  quarter 
ending  June  30, 1989,  each  equal  to  the 
amount  that  would  be  necessary  to 
amortize  the  ciurent  principal  amount  of 


the  Loans  at  the  then  interest  rate,  in  20 
equal  consecutive  quarterly  payments. 
Since  the  entire  outstanding  principal 
balance  on  the  Loans  will  vary, 
payments  will  be  calculated  as  if  the 
entire  outstanding  principal  balance  on 
the  Loans  were  to  be  repaid  with 
interest  in  level  payments  over  5  years. 
The  Employer  will  be  charged  a  rate  of 
interest  no  less  than  the  fair  market  rate 
of  interest  that  would  be  charged  by  an 
luirelated  lender  for  arms'-length  loans 
of  comparable  amount,  security,  terms 
and  conditions,  as  determined  by  the 
independent  fiduciary.  The  interest  rate 
will  be  adjusted  at  least  annually  and 
may  be  adjusted  also  whenever  the 
principal  amount  of  the  Loans  is 
increased  or,  in  the  opinion  of  the 
independent  fiduciary,  whenever  the 
market  rate  for  comparable  loans 
changes  sufficiently  that  a  lender  would 
reasonably  be  expected  to  request  that 
the  terms  of  the  Loans  be  renegotiated. 
Notwithstanding  the  foregoing,  the  rate 
of  interest  on  the  Loans  shall  always 
equal  or  exceed  the  "prime"  rate  of 
interest  charged  by  Chase  Manhattan 
Bank  plus  two  percent  (2%). 

5.  The  Loans  will  be  secured  by  a  first 
mortgage  on  the  Employer's 
manufacturing  facilities  and  related  real 
property  (the  Property),  located  at  and 
in  the  vicinity  of  1930  South  State  Street. 
Salt  Lake  City.  Utah.  The  mortgage  will 
be  evidenced  by  a  standard  trust  deed, 
designating  the  Plans  as  beneficiaries 
and  the  independent  fiduciary  as 
trustee.  The  Property  has  been 
appraised  by  George  Y.  Fujii.  an 
independent  MAI  appraiser  with  the 
firm  of  Reval  Inc..  Salt  Lake  City.  Utah, 
as  having  a  fair  market  value  of 
$14,060,000  as  of  June  1988. '  The 
Employer  represents  that  it  will  add  any 
additional  collateral  that  may  be 
required  while  the  Loans  are 
outstanding  to  assure  that  the  value  of 
the  collateral  is  at  all  times  equal  to  at 
least  200%  of  the  outstanding  balance  of 
the  Loans.  A  certified  MAI  appraiser 
will  review  this  valuation  at  least 
annually.  During  the  Loans'  outstanding 
period,  the  Property  will  be  kept 
adequately  insured  for  the  benefit  of  the 
Plans  against  fire  or  other  loss  at  the 
expense  of  the  Employer,  and  the 
independent  fiduciary  will  determine  at 
least  annually  that  adequate  insurance 
has  been  maintained. 

6.  In  the  event  that  the  independent 
fiduciary  shall  retain  or  engage  an 


'  This  appraisal  was  based  on  the  premise  that 
the  Employer  would  continue  to  reside  in  the 
buildings  acting  as  collateral.  The  Employer  has 
agreed,  in  the  case  that  it  moves  its  offices  from  the 
buildings  acting  as  the  collateral,  to  immediately 
repay  all  of  the  L,oans. 


attorney  or  attorneys  to  collect,  enforce, 
or  protect  the  Plans'  interests  with 
respect  to  the  Loans,  the  Employer  shall 
pay  all  of  the  costs  and  expenses  of  such 
collection,  enforcement,  or  protection, 
including  reasonable  attorneys'  fees, 
and  the  independent  fiduciary  may  take 
judgement  for  all  such  amounts,  in 
addition  to  the  unpaid  principal  balance 
of  Loans  and  accured  interest  thereon. 

7.  The  trustee  of  the  Plans  will 
continue  to  appoint  Kent  D.  Watson, 
C.P.A.  (Mr.  Watson),  of  Price 
Waterhouse,  Salt  Lake  City,  Utah,  a 
certified  public  accountant  who  is 
experienced  with  both  large  and  small 
business  operations  and  who  is  the 
managing  partner  of  the  Price 
Waterhouse  office  in  Salt  Lake  City,  to 
serve  as  an  independent  fiduciary  for 
the  proposed  Loans.  Other  than  his 
previous  service  as  independent 
fiduciary  under  PTE  84-112,  Mr.  Watson 
has  no  other  relationship  with  the 
Employer  or  the  Plans.  Mr.  Watson  has 
been  advised  by  legal  counsel  with 
regard  to  his  duties,  responsibilities,  and 
habiUties  as  a  fiduciary  under  the  Act. 
Mr.  Watson  represents  that  he  is  aware 
of  and  understands  the  requirements  of 
the  Act  and  his  responsibilities  under  it. 
In  addition  to  reviewing  the  specific 
terms  and  conditions  of  the  proposed 
Loans,  Mr.  Watson  has  represented  that 
he  will  (a)  Examine  the  Plans' 
investment  portfolio;  (b)  consider  the 
cash  flow  needs  of  the  Plans;  (c)  give 
consideration  to  whether  a  sale  of  any 
of  the  Plans'  assets  is  necessary;  (d) 
examine  the  diversification  of  each 
Plan's  assets  in  light  of  the  loan 
investment;  and  (e)  review  the  terms  of 
the  Loans  to  assure  that  they  comport 
with  the  Plan's  investment  schemes.  Mr. 
Watson  will  determine,  prior  to  the 
making  or  increase  of  the  Loans,  that  the 
Loans  are  appropriate  and  suitable  as 
an  investment  for  the  Plans,  that  they 
are  sound  and  reasonable  under  the 
circumstances  and  that  any  sale  or 
liquidation  of  assets  held  by  the  Plans 
that  might  be  required  in  order  to  make 
such  loan  or  increase  is  prudent  and 
reasonable.  Mr.  Watson  will  be 
responsible  under  the  loan  agreement 
for  supervising  the  Loans  to  ensure  that 
(1)  The  amoimt  of  the  Loans  never 
exceeds  25%  of  each  Plan's  assets,  (2) 
the  interest  rate  is  always  at  least  a  fair 
market  rate.  (3)  the  Loans  are  at  all 
times  secured  by  a  first  mortgage  on 
property  worth  at  least  200%  of  the 
outstanding  principal  obligation,  and  (4) 
installments  and  repayment  of  the  Loans 
are  timely  made.  Mr.  Waston  has 
examined  the  terms  of  the  proposed 
Loans  and  has  initially  determined  that 
they  are  appropriate  and  suitable  for  the 
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Plans.  He  will  be  required  to  make  the 
same  determination  immediately  prior 
to  consummation  of  each  of  the 
transactions  and  will  be  empowered 
and  required  to  approve  each  increase 
in  the  principal  amount  of  the  Loans.  He 
will  further  be  empowered  and  directed 
to  enforce  the  terms  of  the  loan 
agreement  between  the  Plans  and  the 
Employer,  including  bringing  suit  or 
other  appropriate  process  against  the 
Employer  in  the  event  of  default, 
allowing  10  days  to  foreclose  on  the 
mortgage;  ascertaining  at  least  annually 
that  the  Employer  is  maintaining 
adequate  insurance  on  the  Property  in 
the  Plans'  favor  against  fire  or  other 
lose;  and  reporting  at  least  annually  to 
the  trustee  of  the  Plans  on  the 
performance  of  the  Loans,  including 
whether  the  value  of  the  collateral 
remains  equal  to  at  least  200%  of  the 
outstanding  balance  of  the  Loans. 

Mr.  Watson  represents  that  all  of  the 
prior  Loans  were  administered  in 
accordance  with  the  terms  set  forth  in 
PTE  84-112  and  that  the  Loans  were  and 
continue  to  be  an  appropriate 
investment  for  the  Plans.  As 
independent  fiduciary,  Mr.  Watson  will 
be  entitled  to  such  information  from  the 
Employer  and  the  Plans  as  may 
reasonably  be  necessary  to  fulfill  his 
responsibilities,  and  he  shall  be  paid 
reasonable  compensation  plus 
reimbursement  for  reasonable  expenses, 
if  any,  including  legal  or  appraisal  fees 
or  costs,  as  agreed  upon  with  the  trustee 
of  the  Plans.  The  Employer  may  also 
indemnify  him  for  his  acts  performed 
reasonably  and  in  good  faith,  while 
acting  as  the  independent  fiduciary. 

8.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  meet  the  statutory  criteria 
for  an  exemption  under  section  408(a)  of 
the  Act  because:  (a)  The  Loans  are 
secured  by  real  estate  with  an  appraised 
value  that  is  and  will  remain  at  least 
twice  the  amount  of  the  Loans;  (b)  the 
Employer  will  insure  the  Property  and 
add  additional  collateral  so  that  the 
value  of  collateral  securing  the  Loans  is 
always  at  least  200%  of  the  outstanding 
balance  of  the  Loans;  [c)  the  Loans  have 
and  will  continue  to  be  administered  by 
an  independent  fiduciary;  and  (d)  the 
trustee  and  the  independent  fiduciary 
have  determined  that  the  transactions 
are  appropriate  for  the  Plans  and  in  the 
best  interest  of  the  Plan's  participants 
and  beneficiaries  and  protective  of  their 
interests. 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-8194.  (This  is  not  a  toll-free 
number.) 


Alton  Engineering  Profit  Sharing  Plan 
(the  Plan);  Located  in  Bethesda. 
Maryland 

[Application  No.  D-7640] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR 18471.  April  28, 1975).  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  sale  by 
the  Plan  of  three  limited  partnership 
interests  (the  Interests)  and  a  certain 
parcel  of  improved  real  property  (the 
Property)  to  George  J.  Quinn  (Mr. 
Quinn),  a  disqualified  person  with 
respect  to  the  Plan,  provided  that  the 
sale  price  is  no  less  than  the  fair  market 
value  of  the  Interests  and  the  Property 
as  of  the  date  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
which,  as  of  April  30, 1988,  had  one 
participant  and  total  assets  of 
approximately  $1,227,725.  The  trustees 
of  the  Plan  are  Mr.  Quinn  and  his  wife, 
Eileen  S.  Quinn. 

2.  The  sponsor  of  the  Plan  is  the  Alton 
Engineering  Company  (the  Employer). 
The  Employer  is  a  Maryland  corporation 
located  at  9407  Elsmere  Court,  Bethesda, 
Maryland.  Mr.  Quinn  is  the  sole 
stockholder  of  the  Employer.  The 
Employer  is  engaged  in  the  business  of 
providing  general  contracting  services. 
However,  the  Employer  has  been 
relatively  inactive  since  1980  and  has 
had  only  one  active  employee,  Mr. 
Quinn. 

The  Employer  decided  to  terminate 
the  Plan  effective  April  30, 1984.  At  the 
time  of  termination,  all  of  the 
participants  in  the  Plan,  except  for  Mr. 
Quinn,  had  terminated  their  employment 
with  the  Employer.  By  letter  dated  July 
25, 1986,  the  Internal  Revenue  Service 
determined  that  the  Plan  was  qualified 
upon  termination.  The  participant's 
interests  in  the  Plan  were  subsequently 
liquidated,  except  for  the  amount  due  to 
Mr.  Quinn.  Therefore,  Mr.  Quinn  is  the 
only  remaining  participant  in  the  Plan.' 


3.  The  Interests  are  described  as 
follows: 

(1)  a  1.365%  interest  in  the  Columbia 
Pike  Limited  Partnership  (the  Columbia 
Pike  L.P.),  which  owns  a  single  parcel  of 
improved  real  property  located  at  5600 
Columbia  Pike.  Fairfax  County,  Virginia; 
(2)  a  1.249%  interest  in  a  37.7  acre  parcel 
of  unimproved  real  property  located  in 
Montgomery  County,  Maryland,  which 
is  owned  by  the  Wilgus  Associates 
Limited  Partnership  (Wilgus)  and  held 
by  the  Plan  under  the  Paramount 
Development  Limited  Partnership  (the 
Paramount  LP.),  which  is  a  partner  with 
Wilgus;  and  (3)  a  2.5%  interest  in  the 
Cohen-Dormelly  Associates  Limited 
Partnership,  which  owns  the  following: 
(i)  A  garden  apartment  complex  located 
on  Missouri  Avenue  and  13th  Street, 
NW..  Washington.  DC;  (ii)  a  3-story, 
walk-up  apartment  building  located  at 
5301  New  Hampshire  Avenue,  NW.. 
Washington,  DC;  and  (iii)  and  a 
purchase  money  deed  of  trust  secured 
by  a  3-story  garden  apartment 
development  located  at  7406  Hancock 
Avenue,  Takoma  Park,  Maryland. 

The  Property  is  a  100%  fee  simple 
interest  in  certain  improved  real 
property  located  at  32  N  Street,  SE., 
Washington,  DC. 

4.  Th£  Plan  acquired  the  Interests  and 
the  Property  from  unrelated  parties  prior 
to  the  effective  date  of  the  Act.  In 
addition  to  the  Interests  owned  by  the 
Plan,  Mr.  Quinn  owns  a  2.5%  interest  in 
the  Paramoimt  L.P.,  and  holds  or 
controls,  along  with  the  Employer,  a 
12.6%  interest  in  the  Columbia  Pike  LP. 
(together,  the  Quinn  Interests).  The 
applicant  represents  that  the  Quinn 
interests  were  acquired,  in  each  case,  at 
the  same  time  that  the  Plan  acquired  its 
Interests  in  thosesame  partnerships, 
v;hich  was  prior  to  the  effective  date  of 
the  Act.  The  apphcant  states  that  part  of 
the  Quinn  Interests  in  the  Columbia  Pike 
L.P.  were  later  sold  to  other  investors, 
some  of  whom  are  related  to  Mr.  Quinn. 
The  apphcant  states  further  that  there 
haved  been  no  additional  acquisitions  of 
ownership  interests  in  any  of  the  limited 
partnerships  (the  Partnerships)  by  either 
Mr.  Quinn.  the  Employer,  or  the  Plan.* 
The  applicant  represents  that  neither 
the  Property  nor  the  underlying 
properties  owned  by  the  Partnerships 
have  ever  been  leased  to,  or  used  by,  a 
party  in  interest  or  disqualified  person 
with  respect  to  the  Plan. 


'  Because  Mr.  Quinn  if  the  only  participant  in  the 
Plan  and  the  employer  i«  wholly-owned  by  Mr. 
Quinn.  there  is  no  jurisdiction  under  Title  I  of  the 
Act  pursuant  to  29  CFR  2510.3-3(b).  However,  there 
is  jurisdiction  under  Title  II  of  the  Act  pursuant  to 
section  4975  of  the  Code 


'  In  this  proposed  exemption,  the  Department 
expresses  no  opinion  as  to  whether  the  continued 
holding  of  the  Interests  by  the  Plan  and  the  Quinn 
Interests  by  Mr.  Quinn.  subsequent  to  the  effective 
date  of  the  Act.  violated  any  provision  of  Part  4  of 
Titlelof  the  Act. 
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5.  The  Interests  and  the  Property  were 
appraised  on  November  20. 1987  by  John 
E.  Gogarty.  Mj\.I.  (Mr.  Gogarty).  an 
independent  qualified  real  estate 
appraiser  and  consultant  in  Washington, 
DC.  Mr.  Gogarty  states  that  the  Interests 
and  the  Property  had  a  fair  market  value 
of  approximately  $347,350  and  $45,000, 
respectively,  as  of  November  20, 1987. 
Mr.  Quinn  proposes  to  purchase  the 
Interests  and  the  Property  from  the  Plan 
for  cash  in  an  amount  equal  to  their  fair 
market  value,  as  estabished  by  Mr. 
Gogarty's  appraisal.  The  applicant 
states  that  Mr.  Gogarty's  appraisal  will 
be  updated  for  purposes  of  the  proposed 
transaction  and  that  there  will  be  no 
brokerage  commissions  or  other 
expenses  incurred  by  the  Plan  in 
connection  with  the  sale. 

6.  The  applicant  represents  that  the 
proposed  transaction  is  in  the  best 
interests  of  the  Plan  because  the 
Interests  and  the  Property  are  not  easily 
liquidated  and  that  the  Plan  may  not  be 
able  to  obtain  the  appraised  fair  market 
value  for  the  Interests  and  the  Property 
if  the  Plan  is  forced  to  sell  these  assets 
on  the  open  market.  In  addition,  the 
applicant  states  that  the  Plan  may  lose 
its  tax  qualified  status  unless  it  is 
liquidated  shortly.  Mr.  Quinn  has 
considered  taking  the  Interests  and  the 
Property  as  a  distribution  in  kind  as  part 
of  his  total  distribution  from  the  Plan. 
However,  Mr.  Quinn  represents  that  he 
wants  to  "roll  over"  his  entire 
distribution  from  the  Plan  to  an 
individual  retirement  account  (IRA)  and 
has  had  difficulty  finding  a  corporate 
trustee  that  is  willing  to  hold  the 
Property  and  the  Interests  in  an  IRA. 
Therefore,  Mr.  Quinn  believes  that  the 
proposed  transaction  will  assist  the  Plan 
in  liquidating  its  assets  and  will  enable 
the  Plan  to  expedite  the  distribution  of 
such  assets. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  4975(c)(2)  of  the  Code  because: 
(a)  The  sale  will  be  a  one-time 
transaction  for  cash;  (b)  the  Plan  will 
receive  an  amount  equal  to  the  fair 
market  value  of  the  Interests  and  the 
Property,  as  estabhshed  by  an 
independent,  qualified  appraiser;  and  (c) 
the  Plan  will  not  pay  any  brokerage 
commissions  or  other  expenses  with 
respect  to  the  sale. 

Notice  to  Interested  Persons:  Because 
Mr.  Quinn  is  the  only  participant  in  the 
Plan,  it  has  been  determined  that  there 
is  no  need  to  distribute  the  notice  of 


proposed  exemption  to  interested 
persons.  Comments  and  requests  for  a 
pubhc  hearing  are  due  30  days  fi-om  the 
date  of  publication  of  this  proposed 
exemption  in  the  Federal  Register. 

For  Further  Information  Contact:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4g75(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  &om  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accuirately 
describes  all  material  terms  of  the 


transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC,  this  25th  day  of 
August.  1988. 
Robert ).  Doyle. 

Acting  Director  of  Regulations  and 
Interpretations,  Pension  and  Welfare  Benefit 
Administration,  U.S.  Department  of  Labor 
(FR  Doc.  88-19714  Filed  8-29-88;  8:45  am] 

BILUNa  COM  4Sie-2t-ll 


NATIONAL  SCIENCE  FOUNDATION 

Meeting;  Ocean  Science*  Research 
Adviaory  Panel 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Ocean 
Sciences  Research. 

Date  and  Time:  September  20-22, 
1988. 

Place:  American  Association  for  the 
Advancement  of  Science,  1333  H  Street, 
NW.,  Washington,  DC  20005.  Rooms: 
First  Floor  Conference  Room  A,  First 
Floor  Conference  Room  B,  Eighth  Floor 
Conference  Room,  Eleventh  Floor 
Conference  Room. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Michael  R.  Reeve, 
Head,  Ocean  Sciences  Research  Section, 
Room  609,  National  Science  Foundation, 
Washington,  DC  20550,  Telephone  (202) 
357-0600. 

Summary  Minutes:  May  be  obtained 
fi-om  the  Contact  Person  at  the  above 
address. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  support  for  research  in 
oceanography. 

Agenda:  Closed — To  review  and 
evaluate  research  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  U.S.C.  552b(c), 
Government  in  the  Sunshine  Act. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
August  23, 1988. 

[FR  Doc.  88-19655  Filed  8-29-88;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurrence  Report;  Section 
208  Report  SulMnitted  to  tlie  Congress 

Notice  is  hereby  given  that  pursuant 
to  the  requirements  of  section  208  of  the 
Energy  Reoganization  Act  of  1974.  as 
amended,  the  Nuclear  Regulatory 
Commission  (NRC]  has  published  and 
issued  another  periodic  report  to 
Congress  on  abnormal  occurrences 
(NUREG-0090.  Vol.  11.  No.  1). 

Under  the  Energy  Reorganization  Act 
of  1974,  which  created  the  NRC.  an 
abnormal  occurrence  is  defined  as  "an 
unscheduled  incident  or  event  which  the 
Commission  (NRC)  determines  is 
significant  from  the  standpoint  of  public 
health  or  safety."  The  NRC  has  made  a 
determination,  based  on  criteria 
published  in  the  Federal  Register  (42  PR 
10950)  on  February  24. 1977.  that  events 
involving  an  actual  loss  or  significant 
reduction  in  the  degree  of  protection 
against  radioactive  properties  of  source, 
specal  nuclear,  and  byproduct  material 
are  abnormal  occurrences. 

The  report  to  Congress  is  for  the  first 
calendar  quarter  of  1988.  The  report 
identifies  the  occurrences  or  events  that 
the  Commission  determined  to  be 
significant  and  reportable;  the  remedial 
actions  that  were  undertaken  are  also 
described.  During  the  report  period, 
there  were  three  abnormal  occiurences 
at  the  nuclear  power  plants  licensed  to 
operate:  a  potential  for  common  mode 
failure  of  safety-related  components  due 
to  a  degraded  instrument  air  system  at 
Fort  Calhoun;  common  mode  failures  of 
main  steam  isolation  valves  at  Perry 
Unit  1,  and  a  cracked  pipe  weld  in  a 
safety  injection  system  at  Farley  Unit  2. 
There  were  six  abnormal  occurrences 
at  other  NRC  licensees:  a  diagnostic 
medical  misadministration;  a 
breakdown  in  management  controls  at 
the  Georgia  Institute  of  Technology 
research  reactor  facility;  the  release  of 
poIonium-210  from  static  elimination 
devices  manufactured  by  the  3M 
Company;  two  therapeutic  medical 
misadministrations,  and  a  significant 
widespread  breakdown  in  the  radiation 
safety  program  at  Case  Western 
Reserve  University  research 
laboratories. 

There  was  one  abnormal  occurrence 
reported  by  an  Agreement  State  (Texas) 
involving  radiation  injury  to  two 
radiographers. 

The  reports  also  contains  information 
updating  some  previously  reported 
abnormal  occurrences. 

A  copy  of  the  report  is  available  for 
public  inspection  and/or  copying  at  the 
NRC  Public  Document  Room.  1717  H. 


Street,  NW..  Washington  DC  20555.  or  at 
any  of  the  nuclear  power  plant  Local 
Public  Document  Rooms  throughout  the 
country. 

Copies  of  NUREG-0090,  Vol.  11,  No.  1 
(or  any  of  the  previous  reports  in  this 
series),  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Post  Office 
Box  37082,  Washington,  DC  20013-7082. 
A  year's  subscription  to  the  NUREG- 
0090  series  publication,  which  consists 
of  four  issues,  is  also  available. 

Copies  of  the  report  may  also  be 
purchased  from  the  National  Technical 
Information  Service.  5285  Port  Royal 
Road.  Springfield,  VA  22161. 

Dated  at  Bethesda,  MD,  this  24th  day  of 
August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc.  88-19675  Filed  8-29-88;  8:45  am] 

BIUING  CODE  75MM>1-M 

[Dockets  Nos.  50-315  and  50-316] 

Indiana  Michigan  Power  Co.,  Donald  C. 
Cook  Nuclear  Plant,  Units  Nos.  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conunission)  is 
considering  the  approval  of  a  procedure 
for  the  disposal  of  contaminated 
concrete  at  the  Donald  C.  Cook  Nuclear 
Plant,  pursuant  to  10  CFR  20.302,  as 
requested  by  Indiana  Michigan  Power 
Company  (the  licensee).  D.C.  Cook 
Nuclear  Plant  is  located  in  Berrien 
County,  Michigan. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  approve 
the  onsite  disposal  of  contaminated 
concrete  resulting  from  the  replacement 
of  the  steam  generators  in  D.C.  Cook 
Unit  No.  2. 

The  Need  for  the  Proposed  Action 

To  provide  access  for  complete 
replacement  of  the  four  steam  generator 
lower  assembhes,  a  large  opening  will 
be  cut  in  each  of  the  reinforced  concrete 
doghouses  surrounding  the  steam 
generators.  Large  sections  of  reinforced 
concrete  will  need  to  be  removed  from 
the  Unit  2  steam  generator  doghouse 
enclosures  and  must  be  disposed  of.  The 
licensee  proposes  to  decontaminate  the 
concrete  to  die  extent  practical. 
Following  decontamination  of  the 
concrete,  the  licensee  intends  to  dispose 
of  the  concrete  outside  the  protected 
area  fence,  but  within  the  D.C.  Cook 
Nuclear  Plant  site  boundary.  The  chosen 


site  is  presently  the  site  of  concrete 
spoils  and  other  construction  remnants 
left  from  the  construction  of  the  plant. 

Environmental  Impacts  of  the  Proposed 
Action 

By  letter  dated  February  29, 1988  the 
licensee  submitted  an  application  for  the 
onsite  disposal  of  contaminated 
concrete  slabs,  a  licensed  material  not 
previously  considered  by  the 
Commission's  sta^  in  the  D.C.  Cook 
Final  Environmental  Statement  (FES) 
dated  August  1973.  The  application, 
prepared  in  accordance  with  10  CFR 
20.302(a),  contains  a  detailed  description 
of  the  Ucensed  material,  thoroughly 
analyzes  and  evaluates  the  information 
pertinent  to  the  effects  on  the 
environment  of  the  disposal  of  the 
licensed  material,  and  commits  the 
licensee  to  follow  specific  procedures  to 
minimize  the  risk  of  unexpected  or 
hazardous  exposure. 

The  proposed  action  would  allow  the 
licensee  to  retain  contaminated  concrete 
on  site  at  the  D.C.  Cook  Nuclear  Plant. 
Large  sections  of  reinforced  concrete 
will  be  removed  from  the  D.  C.  Cook 
Unit  No.  2  steam  generator  doghouse 
enclosures  and  must  be  disposed  of. 
Decontamination  by  mechanical 
removal  of  paint,  and  surface  concrete 
to  a  depth  of  Vie',  will  eliminate  the 
majority  of  the  contamination 
accumulated  in  the  concrete.  However, 
the  concrete  sections  will  have  trace 
quantities  of  Cobalt-60  (Co-60),  Cesium- 
134  (Cs-134),  and  Cesium-137  (Cs-137) 
distributed  in  the  remaining  outer 
surfaces.  The  concrete  will  be  removed 
in  24  to  30  large  slabs  ranging  in  weight 
from  25  to  70  tons  each.  It  is  planned  to 
dispose  of  the  material  in  this  form,  as 
large  structural  segments.  The  roof 
sections  are  three  feet  thick,  and  the 
wall  portions  are  two  feet  thick.  The 
estimated  total  weight  of  the  slabs  is  920 
tons.  This  total  includes  an  estimated  65 
tons  of  reinforcing  steel  and  steel 
structural  supports. 

The  outer  surfaces  of  the  doghouse 
structures  are  in  the  upper  containment 
volume.  The  surfaces  were  painted  with 
nuclear  Grade  I  paint  prior  to  operation 
of  the  unit.  However,  the  airborne 
contamination  inside  containment, 
arising  due  to  normal  operations,  has 
brought  small  amounts  of  radioactive 
contamination  into  contact  with  the 
surfaces.  Over  the  ten  years  of  plant 
operation,  the  small  amounts  of 
contamination  have  diffused  through  the 
paint  and  into  the  outer  layer  of 
concrete.  Inside  the  doghouse  structure, 
airborne  contamination  again  has 
contributed  to  the  deposition  of 
radioactivity  on  the  walls. 
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Radiological  analysit  was  performed 
on  samples  of  paint  and  underlying 
concrete  from  the  outside  wall  of  the 
doghouse  stractures.  Three  nuclides 
were  found  in  the  concrete:  Cobalt-60, 
Cesium-134.  and  Cesium-137.  The 
average  of  die  measured  sample 
concentration  of  each  nuclide  is  given  in 
the  licensee's  apfriication  and  is  shown 
below  in  Table  1.  The  licensee  indicated 
in  the  application  that  the 
concentrations  represent  the  activity 
expected  in  the  surface  of  the  concrete 
when  it  is  disposed  of  after 
decontaminatioa.  The  licensee  used 
maximum  measured  sample 
concentration  in  ptHtions  of  the 
radiological  impact  assessment  to  insure 
conservatism  in  the  calculations,  and 
these  values  are  summarized  in  Table  1 
also. 

To  calculate  the  total  activity  present 
in  the  concrete,  the  licensee's  estimate 
was  made,  based  on  the  sample  data,  of 
the  amount  of  diffusion  of  the 
radionuclides  into  Oie  concrete. 
Diffusion  is  a  physical  phenomena 
generally  applied  to  gaseous  and  liquid 
materiab  W^ating'  into  a  host 
material.  The  amount  of  diffusion  of  one 
material  into  another  is  dependent  on 
the  properties  of  both  materials,  the 
tempreatore,  and  the  concentration  of 
the  diffusing  material  at  the  surface  of 
contact.  Water  evaporating  into  air  is  an 
example  of  diffusion.  The  process  of 
diffusion  for  the  sul^ect  concrete  was 
modeled  madiematically  according  to 
Pick's  Law  which  is  a  natural 
exponental  function.  The  concentration 
of  the  diffusing  material  (i.e.,  the 
radioiosotopes)  at  the  contact  surface 
migrates  into  the  host  material,  here 
being  concrete,  and  gradually  decreases 
with  depth  from  the  surface.  The 
mathematical  model  never  reaches  zero 
concentration  due  to  the  properties  of 
exponential  functions,  therefore 
practically,  one  chooses  a  very  small  cut 
off  point  at  which  it  can  be  assumed  the 
concentration  has  essentially  reached 
zera  The  licensee  chose  the  cut  off  in 
this  case  to  be  the  depth  at  which  the 
surface  activity  oonoenfration  was 
decreased  by  lOOOOO  times.  Actual 
activity  at  this  level  would  be 
impossible  to  measure  and  is  several 
times  below  natural  background  levels 
of  radiation.  This  depth  was  calculated 
to  be  approximately  one  inch.  To  be 
more  conservative,  the  bcensee  assumed 
that  all  of  the  calculated  activity  in  the 
one  inch  of  concrete  was  uniformly  near 
the  surface.  Based  on  this  conservative 
assumption  it  woiild  be  contained  in  the 
first  one-tenth  of  an  inch.  TTiis 
assumption  was  used  in  the  exposure 
pathway  dose  calculations.  The  licensee 


calculated  the  total  activity  by 
integrating  the  concentration  to  diis 
depth  over  the  entire  siuface  area  of  the 
concrete  blocks. 

The  licensee  indicated  in  the 
application  that  several  conservative 
assumptions  were  made  in  calculating 
the  total  activity  content  of  the  concrete. 
First,  the  surface  area  was  calculated 
based  on  total  volume  of  concrete  and  a 
uniform  thickness  of  two  feet.  This 
effectively  creates  approximately  25 
percent  more  potentially  contaminated 
surface  area  than  actually  exists. 
Second,  all  surfaces  were  assimied  to  be 
equally  contaminated.  Due  to  the 
presence  of  the  protective  steel  liner 
plate,  any  contamination  on  the  inner 
concrete  surface  is  expected  to  be  small 
relative  to  that  measured  on  the  outer 
surface.  Table  1  indicates  the  licensee's 
total  calculated  activity  of  each 
radionuclide  based  on  both  the  average 
of  the  sample  concentrations  and  on  the 
maximum  concentrations  measured  in 
the  surface. 

Table  1.— RAOiOAcrivrTY  Content  of 
THE  Doghouse  Concrete 
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cone. 
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baMd  baswl 
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Co-«0 _ 

C8-134 
C»-137 _ 

5.3 

2.1 

30.0 

1J3 
0.33 
2.00 

Z70 
0.70 
7.70 

7.8      16.0 

1.8       4.1 

15.4      45.6 

Total 

4.26 

11.10 

25.1      66.7 

Prior  to  disposal,  items  embedded  in 
the  concrete  such  as  equipment 
supports,  anchor  bolts,  and  conduit  and 
piping  restraints  shall  be  cut  off  flush 
with  the  concrete  surface.  The  painted 
surface  of  the  concrete  will  be  removed 
to  a  minimnm  depth  of  Vi»'  into  the 
underiying  concrete  by  a  mechanical 
scarifying  process. 

The  decontaminated  blocks  will  again 
be  surveyed  prior  to  release  for 
disposal.  Any  areas  on  the  blocks  which 
do  not  meet  radiation  protection  release 
(Titeria,  or  exceed  the  assumptions 
made  in  the  radiation  dose  evaluation  of 
the  application,  will  be  further 
decontaminated  prior  to  release  for 
disposal. 

The  proposed  disposal  mediod  for  the 
concrete  blocks  is  to  remove  them  to  an 
area  outside  the  protected  area  fence, 
but  within  the  Donald  C.  Cook  Nuclear 
Plant  site  boundary.  The  Cook  Nuclear 
Plant  is  located  in  Lake  Township, 
Berrien  Coimty,  Michigan, 
approximately  11  miles  South-Southwest 
of  the  center  of  Benton  Harbor, 
Michigan.  The  plant  site  consists  of 


approximately  650  acres  situated  along 
the  eastern  shore  of  Lake  Michigan.  A 
more  detailed  description  of  the  plant 
site  area  can  be  found  in  the  "Final 
Environmental  Statement  Related  to 
Operation  of  Donald  C.  Cook  Nuclear 
Plant  Units  1  and  2"  (FESj.  August  1973. 

The  chosen  site  is  presenUy  the  site  of 
concrete  spoils  and  other  coostiuction 
remnants  left  from  the  construction  of 
the  plant  The  site  is  more  than  200 
yards  away  from  any  area  occupied  by 
plant  personnel  on  any  regular  basis, 
and  is  150  yards  away  frt>m  Thornton 
Road.  The  site  is  also  surrounded  by 
earthem  mounds  on  all  sides,  with  the 
exception  of  the  access  point 

Once  the  concrete  is  in  place,  it  will 
not  be  visible  except  at  the  access  point. 
It  has  not  yet  been  detennined  whether 
or  not  the  slabs  will  be  stacked  or 
individually  laid  down,  but  the 
maximum  actual  area  occupied  by  the 
blocks  will  be  less  than  20  x  25  yards. 

An  evaluation  of  the  potential 
radioactive  dose  to  a  plant  site  woricer 
and  to  a  member  of  the  general  public 
was  performed  by  the  licensee  to 
determine  the  radiological  impact  of 
placing  the  concrete  in  the  proposed 
location.  The  calculations  were 
performed  using  applicable 
methodologies  in  Regulatory  Guide 
1.109.  NUREG/CR-3332,  and 
Introduction  to  Health  Physics,  Cember. 

The  licensee,  in  the  application,  stated 
all  potential  exposure  pathways 
recommended  by  Regulatory  Guide  1.109 
were  evaluated  witii  the  exception  of 
potential  dose  from  incineration  of  the 
waste.  There  is  no  feasible  scenario  by 
whidi  the  concrete  would  be  burned. 
The  hcensee's  evaluation  consisted  of  a 
determination  of  the  environmental 
pathways  through  which  radiological 
exposure  could  be  expected  to  occur 
and  an  evaluation  of  the  radiological 
consequoices  of  the  disposal  of  die 
concrete  for  each  of  the  pathways 
considered.  The  following 
environmental  pathways  were 
considered: 

(1]  External  exposure  from  the 
concrete — occupational  and  intruder 

(2)  Internal  exposure  due  to  release  of 
contaminants  to  surface  and  ^ound 
water — ingestion  of  drinking  water,  fi^ 
and  other  aquatic  foods,  and  well  water 

(3)  Internal  exposure  due  to 
agricultural  activities  on  the  di^Msal 
site  following  loss  of  institutional 
control— ingestion  (rf  vegetables,  meat 
and  dairy  products 

(4)  Internal  exposure  due  to  inhalation 
of  resuspended  contaminated  concrete 
dusts— occupation,  and  intruder 
following  loss  of  institutional  control. 
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This  evaluation  demonstrates  that  any 
doses  to  occupational  workers, 
intruders,  and  members  of  the  general 
public  would  be  very  small,  and  far 
lower  than  the  levels  permitted  for 
unrestricted  areas  by  120  CFR  20.105. 

In  the  FES  for  the  operation  of  D.C. 
Cook,  the  Commissioner's  staff 
considered  the  potential  effects  on  the 
environment  of  licensed  material  from 
operation  of  the  plant  and.  in  the 
summary  of  radiological  impacts, 
concluded  that  "*  *  *  the  routine 
operation  of  the  Cook  Station  is 
expected  to  add  only  a  small  increment 
to  the  natural  background  dose." 
".  .  .  these  doses  correspond  to 
concentrations  which  are  a  small 
percentage  of  permissible  standareds  set 
forth  in  10  CFR  Part  20. 

Since  the  disposal  proposed  in  the 
licensee's  application  dated  February  29, 
1988,  involves  licensed  materials 
containing  much  less  than  0.1  percent  of 
the  radioactivity,  primarily  Cobalt-€0, 
Cesium-134,  and  Cesium-137,  already 
considered  acceptable  in  the  FES,  and 
involve  exposure  pathways  much  less 
significant  and  radiochemical  forms 
much  less  mobile  than  those  considered 
in  the  FES,  the  Commisson's  staff 
considers  this  site-specific  application 
for  the  D.C.  Cook  Nuclear  plant  to  have 
insignificant  radiological  impact.  The 
Commission's  staff  accepts  the 
evaluations  of  the  licensee  documented 
I     in  Attachment  1  of  the  February  29, 1988, 
application  as  further  assurance  that  the 
proposed  disposal  procedures  will  have 
a  negligible  effect  on  the  environment 
and  on  the  general  population  in 
comparison  to  normal  background 
radiation. 

Alternatives  to  the  Proposed  Action 

An  alternative  to  on-site  burial  would 
be  to  ship  and  dispose  of  the  concrete 
slabs  at  an  offsite  licensed  disposal  site. 
The  overall  benefit  from  the  proposed 
method  for  the  disposal  of  these  slightly 
contaminated  concrete  slabs  will  be  cost 
saving  of  approximately  $1.6  million  and 
a  saving  of  burial  site  space  of 
approximately  16,000  cubic  feet,  which 
can  be  used  for  other  radwaste  of  higher 
activity.  The  alternative  would  not  be 
environmentally  preferable. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resoiu-ces  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  Related  to 
Operation  of  Donald  C.  Cook  Nuclear 
Plan  Units  1  and  2"  dated  August  1973. 


Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  action. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quaUty  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
February  29, 1988,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW..  Washington,  DC,  and  at  the 
Maude  Preston  Palenski  Memorial 
Library,  500  Market  Street,  St.  Joseph, 
Michigan  49085. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Martin  J.  Vlrgilio. 

Director,  Project  Directorate  III~1,  Division  of 
Reactor  Projects— III  n^.  Va  Special 
Projects. 
[FR  Doc.  88-19676  Filed  8-29-88;  8:45  am] 

BILUNG  COOe  7590-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-55] 

Unfair  Trade  Practices;  Icicle 
Seafoods;  USTR  Determination 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  Proposed 
Determination  and  Action  Under 
Section  301. 

summary:  Pursuant  to  19  U.S.C.  2414,  as 
amended  by  section  1301  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988.  the  United  States  Trade  and 
Competitiveness  Act  of  1988,  the  United 
States  Trade  Representative  is  required 
to  determine  whether  United  States 
rights  under  a  trade  agreement  are  being 
denied  by  Canada's  prohibition  on  the 
export  of  unprocessed  Pacific  herring 
and  pink  and  sockeye  salmon.  The 
Trade  Representative  is  also  considering 
any  appropriate  action  (subject  to  the 
Specific  direction,  if  any.  of  the 
President)  in  response  to  Canada's 
practice.  The  USTR  welcomes 
comments  regarding  such  determination 
or  responsive  action  with  respect  to 
current  or  anticipated  Canadain 
measures. 


date:  Written  comments  will  be 
accepted  through  Sept.  30, 1988. 

ADDRESS:  Comments  should  be 
addressed  to  the  Chairman.  Section  301 
Committee.  Office  of  the  United  States 
Trade  Representative,  Room  223,  600 
17th  St.,  NW.,  Washington.  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACR 

Les  Glad,  Economist  Office  of  the 
United  States  Trade  Representative, 
(202)  395-3077. 

SUPPI.EMENTARY  INFORMATION:  On  April 
1, 1986,  Icicle  Seafoods  and  nine  other 
companies  with  fish  processing  facilities 
in  Washington  or  southeastern  Alaska 
filed  a  petition  under  section  301  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2411.  et  seq.)  alleging  that  Canada 
prohibits  exports  of  unprocessed  Pacific 
herring  and  pink  and  sockeye  salmon, 
and  that  this  poUcy  is  an  unjustifiable 
trade  practice  which  violates  Article  XI 
of  the  General  Agreement  on  Tariffs  and 
Trade  (GATT).  Article  XI  prohibits  most 
types  of  export  restrictions. 

On  May  16, 1986.  puirsuant  to  19  U.S.C. 
2412(a).  the  Trade  Representative 
initiated  an  investigation  on  the  basis  of 
this  petition  (51  FR  19,648).  Also  on  May 
16,  the  Trade  Representative  requested 
bilateral  consultations  with 
representatives  of  the  government  of 
Canada. 

These  consultations  were  held  on 
Sept.  3  and  Oct.  27. 1986.  They  failed  to 
yield  a  satisfactory  resolution  of  the 
issue.  The  USTR  therefore  invoked  the 
formal  dispute  settlement  procedures  of 
the  GATT  and  won  a  favorable  decision 
that  was  adopted  by  the  GATT  Council 
in  March  1988. 

Representatives  of  the  United  States 
and  Canada  again  consulted  bilaterally 
on  March  9-11, 1988.  On  March  22, 1988. 
the  government  of  Canada  announced 
that  it  would  eliminate  the  export 
restrictions  effective  Jan.  1, 1989. 
However,  the  government  of  Canada 
also  announced  that  it  will  immediately 
replace  these  export  restrictions  with 
new  landing  and  inspection 
requirements  prior  to  export.  The 
requirement  will  apply  to  exports  of  the 
species  of  fish  at  issue  in  the  GATT 
case,  and  might  also  be  imposed  on 
other  species. 

Pursuant  to  19  U.S.C.  2414,  as 
amended  by  section  1301  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988,  the  USTR  is  required  to 
determine  whether  Canada's  export 
restrictions  deny  "rights  to  which  the 
United  States  is  entitled"  under  the 
GATT.  If  this  determination  is 
affirmative,  he  is  further  required  to  take 
appropriate  and  feasible  action  in 
response  (subject  to  the  specific 
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direction,  if  any,  of  the  President]  unless 
a  specified  exception  applies. 

The  USTR  welcomes  conunents 
regarding  such  determination  and 
responsive  action.  USTR  is  particularly 
interested  in  comments  on  the  current 
economic  effects  of  Canada's  export 
restrictions,  and  on  the  effects  of  a  new 
Canadian  landing  requirement,  as 
appUed  to:  (a)  Pacific  herring:  (b)  pink 
and  sockeye  salmon;  (c)  chum,  coho. 
and  Chinook  salmon;  and/or  (d)  Pacific 
groundfish.  Comments  should  address 
the  probable  impact  of  alternative 
landing  requirements  such  as  those 
involving:  off-loading  and  inspection  in 
a  Canadian  pcxt;  or  transfer  of  a  "fish 
ticket"  from  a  vessel  to  Canadian 
authorities  in  a  Canadian  port,  without 
off-loading;  or  transfer  of  fish  from  a 
Canadian  fishing  vessel  to  a  tender 
vessel  in  Canadian  waters.  USTR 
additionally  invites  comments  on  the 
economic  impact  on  U.S.  processors  of 
Canadian  quality  inspection  of 
unprocessed  fish  before  export  and  on 
the  utility  or  necessity  of  such  a  program 
in  promoting  the  quality  of  U.S.- 
processed  fish  products.  USTR  also 
invites  comments  on  appropriate  U.S. 
responses  to  alternative  Cainadian 
landing  and/or  inspection  requirements. 

Comments  should  be  filed  in 
accordance  with  the  regulations  in  15 
CFR  2006.8  and  are  due  no  later  than 
Sept  30. 
JutfithlLBello. 

General  Counsel.  Chairman.  Section  301 
Committee. 

[FR  Doc  88-19650  Filed  8-29-88:  8:45  am] 
nUJNQ  COOK  tin-«i-H 


Generallied  System  of  Preferences 
(QSP);  Review  of  Country  Practice 
PetMons  and  PubNc  Hearings 

Summary:  The  purpose  of  this  notice 
on  the  GSP  anmial  review  is  (1)  to 
announce  the  acceptance  for  review  of 
petitions  to  modify  the  status  of 
countries  as  GSP  beneficiary  countries 
in  regard  to  their  practices  as  specified 
in  15  CFR  2007.0(b)  and  (2)  to  announce 
the  timetable  for  public  hearings  to 
consider  petitions  accepted  for  review. 

I.  Acceptance  of  Country  Practice 
Petitions  for  Review 

Notice  is  hereby  given  of  acceptance 
for  review  of  country  practice  petitions 
requesting  modification  in  die  stahis  of 
countries  presently  designated  as  GSP 
beneficiary  countries,  as  provided  for  in 
Tide  V  of  the  Trade  Act  of  1974  (the 
Act]  (10  U.S.C  2461-2465].  These 
petitions  were  submitted,  and  will  be 
reviewed,  pursuant  to  regulations 
codified  at  15  CFR  part  2007. 


Acceptance  for  review  of  the  petitions 
listed  herein  does  not  indicate  any 
opinion  with  respect  to  a  disposition  on 
the  merits  of  the  petitions.  Acceptance 
indicates  only  diat  the  listed  petitions 
have  been  found  to  be  eligible  for 
review  by  the  GSP  Subcommittee  and 
the  Trade  Policy  Staff  Committee 
(TPSC),  and  that  such  review  will  take 
place. 

1.  Information  Subject  to  Public 
Inspection 

Information  submitted  in  connection 
with  the  hearings  will  be  subfect  to 
public  inspection  by  appointment  with 
die  staff  of  the  GSP  Information  Center, 
except  for  information  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2003.6  and  15  CFR  2007.7. 
Briefs  or  statements  must  be  submitted 
in  twenty  copies  in  English.  If  the 
document  contains  business  confidential 
information,  twenty  copies  of  a 
nonconfidential  version  of  the 
submission  along  with  twelve  copies  of 
the  confidential  versiQn  must  be 
submitted.  In  addition,  the  document 
containing  confidential  information 
should  be  clearly  marked  "confidential" 
at  the  top  and  bottom  of  each  and  every 
page  of  die  document  The  version  that 
does  not  contain  business  confidential 
information  (the  public  version)  should 
also  be  clearly  market  at  the  top  and 
bottom  of  each  and  every  page  (either 
"public  version"  or  nonconfidential") 

2.  Communications 

All  communications  with  regard  to 
these  hearings  should  be  addressed  to: 
GSP  Subcommittee,  Office  of  the  United 
States  Trade  Representative.  600 17di 
Street  NW.,  Room  517,  Washington.  DC 
20506.  The  telephone  number  of  the 
Secretary  of  the  GSP  Subcommittee  is 
(202)  395-6971.  Questions  may  be 
directed  to  any  member  of  the  staff  of 
the  GSP  Information  Center. 

n.  Deadline  for  Rece^  of  Requests  To 
Partkapete  in  the  PuUic  Heofaigs 

The  GSP  Subcommittee  of  Uie  TPSC 
invites  submissions  in  support  of  or  in 
opposition  to  any  petition  listed  in  this 
notice.  All  such  si^missions  should 
conform  to  15  CFR  2007,  particularly 
S5  2O07.ft  2007.1(a)(1).  2007.1(a)(2).  and 
2007.1(a)(3). 

Hearings  will  be  held  on  October  3-6 
beginning  at  10-.00  aun.  in  the  Commerce 
Department  auditorium.  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  The  hearings  %vill  be  open  to  the 
public  and  a  trascript  of  the  hearings 
will  be  made  availaUe  for  public 
inspection  or  can  be  purchased  from  the 
reporting  company. 


Requests  to  present  oral  testimony  at 
the  public  hearings  should  be 
accompanied  by  tw«ity  copies,  in 
English,  of  all  written  briefs  or 
statements  and  should  be  received  by 
the  Chairman  of  the  GSP  Subcommitte 
no  later  than  the  close  of  business 
Monday,  September  19.  Oral  testimony 
before  the  G^  Subcommittee  will  be 
limited  to  five  minute  presentations  that 
summarize  or  supplement  information 
contained  in  briefs  or  statements 
submited  for  the  record.  Post-hearing 
briefs  or  statements  will  be  accepted  if 
submitted  in  twenty  copies,  in  English, 
no  later  than  close  of  business  Monday. 
October  24.  Rebutal  briefs  should  be 
submitted  in  twenty  copies,  in  English, 
by  close  of  business  Monday,  November 
21. 

Parties  not  wishing  to  appear  may 
submit  written  briefs  or  statements  in 
twenty  copies,  in  KngKsh.  in  connection 
with  countries  under  consideration  in 
the  public  hearings,  provided  that  such 
submissions  are  filed  by  Wednesday, 
October  26  and  conform  with  the 
regulations  cited  above. 

m.  Cases  Accepted  for  Review 
Regarding  Country  Practices,  Pursnant 
to  15  CFR  20e7.0(b) 

Pursuant  to  15  CFR  2007.0(b].  die 
TPSC  has  accepted  for  review  petitions 
to  review  the  status  of  Burma,  Haiti, 
Israel,  ^  Liberia,  Malaysia,  and  Syria  as 
GSP  beneficiary  countries  in  relation  to 
their  practices  relating  to  worker  rights. 

In  veiw  of  the  fact  that  a  review  of  the 
Central  African  Republic's  eligibility  in 
relation  to  its  practices  with  respect  to 
worker  rights  is  already  in  progress,  and 
that  Paraguay  and  Chile  have  been 
indefinitely  suspended  from  the  GSP  list 
of  beneficiary  coimtries,  comments  on 
the  worker  rights  practices  of  these 
three  countries  will  also  be  welcomed 
during  the  public  hearing  and  comment 
process  described  in  section  11.  In 
addition,  since  the  review  of  Thailand's 
practices  with  regard  to  intellectual 
property  rights  has  been  extended  to 
December  15, 1988,  comments  will  also 
be  welcomed  on  this  issue. 

Pursuant  to  15  CFR  2007.0(b),  the 
TPSC  has  accepted  for  review  a  request 
filed  by  Occidental  Petroleum 
Corporation  to  review  Venezuela's 
status  as  a  GSP  beneficiary  country  in 


'  The  present  deciiion  to  accept  review  of  Israeli 
worker  rights  practices  ia  witlwiit  preiudioe  to  the 
U.S.  Govemment't  ultimate  position  on  whether  the 
Weat  Bank  and  Gaza  should  be  deemed  part  of  the 
"country  of  Israel  for  pvpoaet  of  section  sn2(bHS)' 
The  Unitad  Statea  haa  oooaisientlr  iiifiaiiiiiil  Cnmi 
any  action  that  wouid  have  &•  tff trt  «tf  nwntgnrring. 
either  impliedly  or  expresaly,  the  de  jure 
incorporation  of  the  occupied  territories  into  Israel. 
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relation  to  its  practices  regarding  the 
expropriation  of  Occidental's  property 
without  providing  compensation. 
Sauika  |.  Kraaloff. 

Chairwoman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  8»-19730  Filed  8-29-68;  8:45  am] 
BILUNO  COOE  3190-01-M 


PROSPECTIVE  PAYMEMT 
ASSESSMENT  COMMISSION 

Meeting 

Notice  is  hereby  given  of  meetings  of 
the  Prospective  Payment  Assessment 
Commission  on  Tuesday  and 
Wednesday,  September  13-14, 1988,  at 
the  Omni  Shoreham  Hotel,  2500  Calvert 
Street,  Northwest  Washington,  D.C. 

The  Subcommittee  on  Diagnostic  and 
Therapeutic  Practices  will  be  meeting  in 
the  Ambassador  Room  at  9:00  a.m., 
September  13, 1988.  The  Subcommittee 
on  Hospital  Productivity  and  Cost- 
Effectiveness  will  convene  its  meeting  at 
9:00  a.m.  in  the  Diplomat  Room  on 
September  13, 198& 

The  Full  Commission  will  convene  at 
3:00  p.m.  on  September  13, 1988,  in  the 
Diplomat  Room.  The  Commission  will 
meet  the  following  day  at  9:00  a.m.  in 
the  Diplomat  Room  where  a  panel  will 
provide  expertise  on  particular  aspects 
of  the  Medicare  Cost  Report  and  to 
better  understand  the  implications  of 
using  these  data  for  policy  purposes. 

DonaM  A.  Young, 

Executive  Director. 

[FR  Doc.  8&-19844  Filed  »-29-«8;  8:45  am) 

NLLMO  COOE  (nO-BW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Ret.  No.  34-26024;  Flic  No.  600-24] 

Self-Regulatory  Organizations;  Delta 
Government  Cations  Corp^ 
Application  for  Registration  as  a 
Clearing  Agency;  Extension  of  Tune 
for  Submission  of  Comments 

On  July  29, 1988,  Delta  Government 
Options  Corporation  ("Delta")  files  with 
the  Commission  an  application  for  full 
registration  as  a  clearing  ageny  under 
Section  17A  of  the  Securities  Exchange 
Act  of  1934, 15  U.S.C.  78q-l  ("Act").  On 
August  5, 1988,  the  Commission 
published  in  the  Federal  Register  notice 
of  Delta's  filing  and  invited 
commentators  to  submit,  on  or  before 
August  26, 1988,  written  data,  views  and 
arguments  ("comments")  concerning 
that  application.^ 


'  Securities  Exchange  Act  Rel.  No.  25656  (August 
1. 1988),  S3  FR  29536. 


Several  potential  commentators  have 
requested  an  extension  of  the  time 
period  for  submitting  comments 
concerning  Delta's  application  for 
registration  and  Delta's  requests  for 
exemption  from  various  requirements  of 
section  17A  of  the  Act  Accordingly,  the 
Commission  has  determined  to  extend 
the  time  for  submission  of  comments  to 
September  9, 1988.  All  comments 
received  on  or  before  September  9, 1988, 
will  be  considered  by  the  Commission  in 
deciding  whether  to  approve  Delta's 
application  and  grant  Delta's  exemption 
requests.  Persons  desiring  to  make 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary  of  the 
Commission,  450  5th  Street,  NW.. 
Washington,  DC  20549.  Reference 
should  be  made  to  File  No.  600-24. 
Copies  of  the  application  and  of  all 
written  comments  will  be  available  for 
inspection  at  the  Commission's  Public 
Reference  Room.  450  Fifth  Street.  NW.. 
Washington  E)C. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  August  24, 1988. 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc.  8&-ig698  Filed  8-2&-«8:  8:45  am] 

BILLING  CODE  MIO-OI-M 

SMALL  BUSINESS  ADMINISTRATION 
[Dsdaration  of  Dtoastsr  Loan  Area  #6648] 

New  Yorlq  Declaration  of  Disaster 
Loan  Area 

The  City  of  Rome,  New  York, 
constitutes  an  Economic  Injury  Disaster 
Loan  Area  as  a  result  of  damages  from  a 
fire  which  occurred  on  July  4, 1988  at  the 
Price  Chopper  Mall.  Eligible  small 
businesses  without  credit  available 
elsewhere  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  until  the 
close  of  business  on  May  19, 1989  at  the 
address  listed  below:  Disaster  Area  1 
Office,  Small  Business  Administration, 
15-01  Broadway,  Fairlawn,  NJ  07410. 

Or  other  locally  announced  locations. 
The  interest  rate  for  eligible  small 
business  concerns  without  credit 
available  elsewhere  is  4  percent  and  9 
percent  for  eligible  small  agricultural 
cooperatives  without  credit  available 
elsewhere. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Date:  August  19. 1988. 
James  Abdnor. 
Administrator. 
[FR  Doc.  88-19646  Filed  8-29-88;  6:45  am] 

BILLING  CODE  WOMII-M 


[Application  No.  02/02-O51S] 


Magazine  Partners,  Inc.;  Application 
for  License  To  Operate  as  a  Small 
Business  Investment  Company 

An  Application  for  a  License  to 
operate  a  small  business  investment 
company  (SBIC)  under  the  provisions  of 
the  Small  Business  Investment  Act  of 
1958,  as  amended  (Act)  (15  U.S.C.  661  et 
seq.)  has  been  filed  by  Magazine 
Partners,  Inc.,  457  North  Harrison  Street, 
P.O.  Box  1155,  Princeton,  New  Jersey 
08540,  with  the  Small  Business 
Administration  (SBA)  pursuant  to  13 
CFR  107.102  (1988). 

The  proposed  officers,  directors,  and 
owners  of  Magazine  Partners,  Inc.  are  as 
follows: 


Name  and 
address 

Position 

Percentage 

of 
ownership 

William  R.  Robins, 
696  Kingston 
Road, 

Princeton,  NJ 
08540. 

Paul  H.  DeCosler. 
450  West  End 
Avenue,  New 
York,  Now  York 
10024. 

Nancy  Hnort 
Rot>ins.8e6 
Kingston  Road, 
Pr!TX»ton,  NJ 
08540. 

Magazine 
Funding,  Inc.. 
457  North 
Hamson  SL, 
Prirfoeton,  NJ 
08540. 

President. 
Treasurer, 
CVectnr,  and 
Manager. 

Secretary  and 
Drector 

Director 

0 
0 
100% 

Ondirect- 
W 

100%. 

Magazine  Funding.  Inc.  (MFI),  is 
wholly  owned  by  Bleak  House,  Inc.  457 
North  Harrison  St.,  Princeton.  NJ  08540. 
Bleak  House,  Inc.  is  controlled  by  Nancy 
Hood  Robins. 

The  Applicant  will  begin  operations 
with  a  capitalization  of  $1,000,000  and 
will  be  a  source  of  equity  capital  and 
long-term  loan  funds  for  qualified  small 
business  concerns.  Its  target  client  group 
is  small,  established,  privately-held 
companies,  speciality  magazines, 
newsletters,  and  periodicals.  The 
Applicant  intends  to  conduct  its 
business  in  the  State  of  New  Jersey  and 
other  states  throughout  the  nation. 

Matters  involved  in  SBA's 
consideration  of  the  Application  include 
the  general  business  reputation  and 
character  of  the  proposed  owner  and 
management,  and  the  probability  of 
successful  operations  of  the  Applicant 
under  their  management  including 
profitability  and  financial  soundness#ki 
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accordance  with  the  Act  and 
Regulations. 

Notice  is  hereby  given  that  any  person 
may.  no  later  than  30  days  from  the  date 
of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
Applicant.  Any  such  communication 
should  be  addressed  to  the  Deputy 
Associate  Administrator  for  Investment, 
Small  Business  Administration,  1441  L 
Street,  NW.,  Washington,  DC  20418. 

A  copy  of  the  Notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
Princeton,  New  Jersey. 

(Catalog  of  Federal  Domestic  Assistance 
Program  no.  59.011,  Small  Business 
Investment  Companies) 
Dated:  August  24, 1988. 

Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 
Investment. 

[FR  Doc.  88-19643  Filed  8-29-88;  8:45  am] 

BUJJNG  CODE  I02S-01-M 


Region  VII  Advisory  Council  Meeting; 
Public  Meeting;  Iowa 

The  U.S.  Small  Business 
Administration  Region  VII  Advisory 
Council,  located  in  the  geographical  area 
of  Des  Moines,  will  hold  a  public 
meeting  at  7:00  p.m.  on  Sunday,  October 
2, 1988,  at  the  Scheman  Center,  Iowa 
State  University  campus,  Ames,  Iowa  to 
meet  jointly  with  the  Advisory  Councils 
for  the  Iowa  Department  of  Economic 
Development  and  the  Iowa  Small 
Business  Development  Centers  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Conrad  Lawlor,  District  Director,  U.S. 
Small  Business  Administration,  210 
Wahiut  Street,  Seventh  Floor.  Des 
Moines,  Iowa  50309,  (515)  284-4422. 
lean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
August  22, 1988. 

[FR  Doc.  88-19645  Filed  8-29-88;  8:45  am] 

BtLUNQ  CODE  MSS-OI-M 


Region  VIII  Advisory  Council  Meeting 
Public  Meeting;  Montana 

The  U.S.  Small  Business 
Administration  Region  VIII  Advisory 
Council,  located  in  the  geographical  area 
of  Helena,  will  hold  a  public  meeting  at 
8:30  a.m.  on  Friday,  October  21, 1988,  at 
the  Ponderosa  Inn,  Executive  Suite  406, 
220  Central  Avenue,  Great  Falls, 
Montana,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 


the  U.S.  Small  Business  Administration, 
or  others  present. 

For  further  information,  write  or  call 
John  R.  Cronholm,  District  Director,  U.S. 
Small  Business  Administration,  Federal 
Office  Building,  301  South  Park,  Drawer 
10054,  Helena,  Montana  5g626-(406}  449- 
5381. 

Donald  Clarey, 

Deputy  A  dministrator. 
August  23, 1988. 

[FR  Doc.  88-19644,  Filed  8-29-88;  8:45  am] 
nixiNQ  CODE  wns-oi-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGI>-88-073] 

National  Boating  Safety  Advisory 
Council  Subcommittee  on  Propeller 
Guards;  Meeting 

Pursuant  to  section  10(a]  of  the 
Federal  Advisory  Conmiittee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  1),  notice  is 
hereby  given  of  a  meeting  of  the 
National  Boating  Safety  advisory 
Council's  Subcommittee  on  Propeller 
Guards  to  be  held  on  Thursday  and 
Friday,  September  22  and  23, 1988,  at  the 
Boston  Whaler  Company,  1149  Hingham 
Street,  Rockland,  Massachusetts, 
beginning  at  8:30  a.m.  on  both  days  and 
ending  at  5:00  p.m.  on  Thursday  and  at 
12:00  noon  on  Friday.  The  agenda  for  the 
meeting  will  be  as  follows: 

1.  To  discuss  the  issue  of  propeller 
guards  on  recreational  watercraft 
relating  to  personal  safety  and 
performance  factors. 

The  meeting  is  open  to  the  public. 
Persons  wishing  to  present  oral 
statements  at  the  meeting  should  so 
notify  the  Executive  Director  of  the 
Council  no  later  than  the  day  before  the 
meeting.  Any  member  of  the  public  may 
present  a  written  statement  to  the 
Council  at  any  time.  Additional 
information  may  be  obtained  from 
Captain  W.S.  Griswold,  Executive 
Director,  National  Boating  Safety 
Advisory  Council,  U.S.  Coast  Guard,  (G- 
NAB).  Washington,  DC  20593-0001,  or 
by  calling  (202)  267-0997. 

Dated:  August  19, 1988. 

Robert  T.  Nelson, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief  Office 
of  Navigation  Safety  and  Waterway  Services. 
[FR  Doc.  88-19599  Filed  8-29-88;  8:45  am] 

BILLINQ  CODE  M10-14-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  August  24, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.L  96-511.  Copies  of  the 
8ubmi8sion(8]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Offlcer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0089. 

Form  Number  1040NR. 

Type  of  Review:  Revision. 

Title:  U.S.  Nonresident  Alien  Income 
Tax  Return. 

Description:  This  form  is  used  by 
nonresident  alien  individuals  and 
foreign  estates  and  trusts  to  report 
their  income  subject  to  tax  and 
compute  the  correct  tax  liability.  The 
information  on  the  return  is  used  to 
determine  whether  income, 
deductions,  credits,  payments,  etc., 
are  correctly  figm^d.  Affected  public 
are  nonresident  alien  individuals, 
estates,  and  trusts. 

Respondents:  Individuals  or  households. 
Farms,  Businesses  or  other  for-profit, 
Small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
180,000. 

Estimated  Burden  Hours  Per  Response: 
6  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1,111,379  hours. 

Clearance  Officer  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  88-19603  Filed  8-29-88;  8:45  am] 

MLLING  CODE  MIO-M-M 
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Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  August  24. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8]  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submis8ion(s}  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

0MB  Number:  New. 

Form  Number:  None. 

Type  of  Review:  New  Collection. 

Title:  Customer  Survey  on  IRS  Tax 
PubHcations. 

Description:  The  information  we  get  will 
help  us  identify  who  our  customers 
are  and  how  we  can  better  meet  their 
needs.  It  will  point  us  to  possible 
problem  areas  in  certain  publications. 
We  can  then  produce  a  more 
understandable  publication  that  will 
reduce  the  burden  on  taxpayers  and 
help  them  comply  with  the  tax  laws. 
The  random  sample  will  come  from 
taxpayers  requesting  the  targeted 
publication(sj. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents: 
2,302. 

Estimated  Burden  Hours  Per  Response: 
6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  230 
hours. 

Clearance  Officer:  Garrick  Shear  [202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  88-19604  Filed  8-29-88;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  August  24, 1988. 


The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submi8sion(8]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Office,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0113. 

Form  Number  CF 1002. 

Type  of  Review:  Extension. 

Title:  Certificate  of  Payment  of  Tonnage 
Tax. 

Description:  The  Certificate  of  Payment 
of  Tonnage  Tax  is  generated  by  U.S. 
Customs  upon  payment  of  tormage  tax 
and  light  money  by  the  master  of  the 
vessel.  It  is  presented  to  Customs 
upon  each  entry  of  the  vessel  diuing 
the  tormage  year  to  ensure  against 
overpayment  of  tonnage  taxes. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
233,839. 

Estimated  Burden  Hours  Per 
Recordkeeper  3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeep  Burden: 
11,692  hours. 

Clearance  Officer  B.  J.  Simpson  (202) 
566-7529,  U.S.  Customs  Service.  Room 
6426. 1301  Constitution  Avenue.  NW.. 
Washington,  DC  20229. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-8880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  88-19605  FUed  8-29-88;  8:45  am] 

BILUNO  CODE  4610-25-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination;  Art  of 
Paolo  Veronese  1518-1588 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
versted  in  me  by  the  act  of  October  19, 
1965  [79  Stat.  985,  22  U.S.C.  2459). 
Executive  Order  12047  of  March  27, 1978 
[43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 


1985  [50  FR  27393,  July  2. 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit,  "The  Art  of 
Paolo  Veronese  1518-1588"  (see  Hst  *) 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States  are  of  cultiu-al 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  detemine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  National 
Gallery  of  Art  in  Washington,  DC, 
beginning  on  or  about  November  13, 
1988,  to  on  or  about  February  20, 1989.  is 
in  the  national  interest. 

PubHc  notice  of  this  determination  is 
ordered  to  be  pubUshed  in  the  Federal 
Register. 

R.  Wallace  Stuart. 

Acting  General  Counsel. 
Date:  August  24. 1968. 
[FR  Doc.  88-19659  Filed  8-29-88:  8:45  am] 

NIXING  COOE  S2J0-01-II 


Culturally  Significant  Objects  Imported 
for  Extiibition;  Determination; 
Michelangelo:  Draftsman,  Architect 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985.  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
[43  FR  13359,  March  29, 1978).  and 
Delegation  Order  No.  85-5  of  June  27. 
1985  (50  FR  27393,  July  2, 1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit.  "Michelangelo: 
Draftsman.  Architect"  (see  Ust  ') 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  National 
Gallery  of  Art,  in  Washington,  DC, 
beginning  on  or  about  October  9. 1988, 
to  on  or  about  December  11, 1988,  is  in 
the  national  interest. 

Pubhc  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  R.  Wallace  Stuart  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202-465-7988,  and  the  address  is  Room  TtXX  U.S. 
Information  Agency,  301  4th  Street  SW.. 
Washington,  DC  20547. 

'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  R.  Wallace  Stuart  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202-485-7988,  and  the  address  is  Room  700.  U.S 
Information  Agency,  301  4th  Street.  SW., 
Washington.  DC  20547. 
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Date:  August  24, 1988. 

R.  Wallrca  Stuart, 

Acting  General  Counsel. 

[FR  Doc  88-19658  Filed  8-29-88;  8:45  am] 
BNJJNQ  COW  taO-OI-ll 


Culturally  Significant  Objects  Imported 
for  ExMbltion;  Determination;  Pastoral 
Landscape:  The  Legacy  of  Venice  et 
aL 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19. 
1965  (79  Stat.  985.  22  U.S.C.  2459]. 
Executive  Order  12047  of  March  27. 1978 
(43  FR  13359.  March  29. 1978).  and 
Delegation  Order  No.  85-^5  of  June  27 
1985  (50  FR  27393,  July  2, 1985],  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "The  Pastoral 
Landscape:  The  Legacy  of  Venice  (at  the 
Gallery];  and  The  Pastoral  Landscape: 
The  Modem  Vision  (at  The  Phillips 
Collection]"  (see  list ')  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States 
are  of  cultural  signiflcance.  These 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  lenders.  I 
also  determine  that  the  temporary 
exhibition  or  display  of  the  listed  exhibit 
objects  at  the  National  Gallery  of  Art 
and  at  the  Phillips  Collection  in 
Washington.  DC,  beginning  on  or  about 
November  6. 1988,  to  on  or  about 
January  22, 1989,  is  in  the  national 
interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Date:  August  24. 1988. 

R.  Wallace  Stuart, 

Acting  General  Counsel 

[FR  Doc.  88-19660  Filed  8-29-88:  8:45  am] 

nUJNG  COOE  tSSO-OI-M 


Culturally  Significant  (X>iects  Imported 
For  Exhll>ltion;  Determination;  Tuscan 
Drawings 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985.  22  U.S.C.  2459). 
Executive  Order  12047  of  March  27. 1978 
(43  FR  13359.  March  29. 1978).  and 
Delegation  Order  No.  85-5  of  June  27. 
1985  (50  FR  27393.  July  2. 1985],  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  'Tuscan 
Drawings  of  the  Sixteenth  Century  from 
the  Uffizi:  Fra  Bartolommeo  to  Cigoli" 
(see  list  *].  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Detroit 
Institute  of  Arts,  beginning  on  or  about 
October  16, 1988  to  on  or  about  January 
8, 1989,  is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Date:  August  19, 1988. 
R.  Wallace  Stuart. 
A  cting  General  Counsel 
[FR  Doc.  88-19657  Filed  8-29-88;  8:45  am] 

BtLUNQ  COOC  (230-01-11 


Meeting  of  the  Boole  and  Library 
Advisory  Committee 

A  meeting  of  the  Book  and  Library 
Advisory  Committee  will  take  place  on 
September  19, 1988,  at  301  Fourth  Street 
SW.,  Room  849,  Washington,  DC,  from 
10:00  a.m.  to  12:00  noon. 

The  committee  will  be  discussing 
various  ongoing  international  book  and 
library  programs. 

Please  contact  Louise  Wheeler  on 
(202)  485-8889  for  further  information. 

Dated:  August  24. 1988. 
Charies  N.  Canestro, 

Committee  Management  Officer. 

[FR  Doc.  88-19663  Filed  8-29-88:  8:45  am] 

MLUNQ  COOE  (230-01-M 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  R.  Wallace  Stuart  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202-485-7988,  and  the  address  is  Room  700,  U.S. 
Information  Agency.  301  4th  Street  SW., 
Washington.  DC  20547. 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Lorie  Nierenberg  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
(202)  485-8827.  and  the  address  is  Room  700.  U.S. 
Information  Agency.  301-4th  Street.  SW.. 
Washington.  DC  20547. 


United  States  Advisory  Commission 
on  Public  Diplomacy;  Meeting 

A  meeting  of  the  U.S.  Advisory 
Commission  on  Public  Diplomacy  will 
be  held  September  14. 1988  at  the  Voice 
of  America.  330  Independence  Avenue. 
SW..  Washington.  DC  bom  9:30  a.m.  to 
11:30  p.m. 

The  Commission  will  meet  at  the 
Voice  of  America  for  a  toiu"  of  VGA's 
Master  Confrol  and  renovated  studios, 
and  to  observe  VGA's  multilingual  text 
processing  system.  The  Commission  will 
meet  with  VGA  Director  Richard 
Carlson  and  VGA  Deputy  Director  Bob 
Barry  to  discuss  VGA  Modernization. 

Please  call  Gloria  Kalamets.  (202)  485- 
2468.  if  you  are  interested  in  attending 
the  meeting  since  space  is  limited  and 
entrance  to  the  building  is  controlled. 

Dated:  August  23. 1988. 

Charles  N.  Canestro. 

Management  Analyst,  Federal  Register 
Liaison. 

[FR  Doc.  88-19662  Filed  8-29-88:  8:45  am] 

MLUNO  COOE  tt30-01-M 


Meeting  of  the  Voice  of  America 
Broadcast  Advisory  Committee 

A  meeting  of  the  Voice  of  America 
Broadcast  Advisory  Committee  has 
been  scheduled  for  September  14, 1988, 
in  Room  3300,  330  Independence  Avenue 
SW.,  Washington,  DC,  from  12:00  noon 
to  2:30  p.m. 

Matters  to  be  discussed  are: 

(1)  New  program  initiatives; 

(2)  Impact  of  budget  on  VGA 
operations; 

(3)  Status  of  VGA  modernization; 

(4)  Progress  of  studio  renovation; 

(5)  Future  purpose  and  role  of  the 
committee. 

Please  contact  Louise  Wheeler  on 
(202)  485-«889  for  further  information. 

Dated:  August  24, 1988. 
Charles  N.  Canestro, 

Committee  Management  Officer 

[FR  Doc.  88-19661  Filed  8-29-88;  8:45  am] 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  53,  No.  168 
Tuesday,  August  30,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  Vtw  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  COMMUNICATIONS  COMMISSION 

August  25, 1988-G. 

FCC  To  Hold  Open  Commission 
Meeting.  Thursday,  September  1. 1988 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  September  1, 1988,  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Street,  NW.. 
Washington,  DC. 

Agenda,  Item  No.,  and  Subject 

Mass  Media— 1— Title:  In  the  Matter  of 
Advanced  Television  Systems  and  Their 
Impact  on  the  Existing  Television 
Broadcast  Service;  Review  of  Technical 
and  Operational  Requirements:  Part  73-E, 
Television  Broadcast  Stations; 
Reevaluation  of  the  UHF  Television 
Chaimel  and  Distance  Separation 
Requirements  of  Part  73  of  the 
Commission's  Rules.  Summary:  The 
Commission  will  consider  further  action  in 
this  proceeidng  on  the  technical,  economic, 
legal,  and  policy  issues  relating  to 
authorizing  and  establishing  6m  advanced 
television  system  for  terrestrial 
broadcasting. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Sarah  Lawrence,  Office  of  Public 
Affairs,  telephone  number  (202)  632- 
5050. 


Issue  date:  August  25. 1988. 
Federal  Communications  Commission. 
H.  Walker  Feaster,  01, 
Acting  Secretary. 
[FR  Doc.  88-19838  Filed  8-26-88;  3:13  pm] 

BILUNG  CODE  8712-01-11 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  August  29,  September  5, 

12,  and  19. 1988. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  August  29 

There  are  no  meetings  scheduled  for  the 
Week  of  August  29. 

Week  of  September  S— Tentative 

Wednesday,  September  7 

10:00  a.m. 
Briefing  on  Proposed  Rule  on  Degreed 
Operators  (Public  Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Thursday,  September  8 

2M)  p.m. 
Briefing  on  Final  Rule  on  Emergency 
Planning  and  Preparedness  Requirements 
for  Nuclear  Power  Plant  Fuel  Loading 
and  Initial  Low  Power  Operations  (PubUc 
Meeting) 

Week  of  September  12— TenUtive 

Monday,  September  12 

2KX)  p.m. 
Briefing  on  Severe  Accident  Policy  for 
Future  Light  Water  Reactors  (Public 
Meeting) 


Friday,  September  16 

10:00  a.m. 
Briefing  by  Health  Physics  Society  on 
Below  Regulatory  Concern  Issues  (Public 
Meeting)  (Tentative) 
10:15  a.m. 
Briefing  on  Policy  Paper  on  Radiation  Risks 
Which  are  Below  Regulatory  Concern 
(Public  Meeting) 
11:45  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  September  19 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  19. 

ADDITIONAL  INFORMATION:  Affirmation 
of  "Interim  Rule  for  Collection  of 
Required  Fees  Mandated  by  Congress 
(Public  Law  100-203)"  (Public  Meeting) 
was  held  on  August  5. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date 

TO  VERIFY  THE  STATUS  OF 
MEETINGS  CALL  (RECORDING)— (301) 
492-0292. 

CONTACT  PERSON  FOR  MORE 

information:  William  Hill  (301)  492- 

1661. 

August  25, 1988. 

Andrew  L.  Bates, 

Office  of  the  Secretary. 

[FR  Doc.  88-19823  Filed  8-26-88;  3:18  pm] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Pubiic  and  Indian  Housing 

24  CFR  Parte  904, 905, 913, 960  and 

IDodiet  No.  R-S8-1020;  FR-1164] 

Tenancy  and  Administrative  Grievance 
Procedure  for  PubUc  Housing;  Public 
Housing— Tenancy  and  Administrative 
Grievance  Procedure 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing, 
HUD. 

ACnON:  Final  rule. 

SUMMARY:  This  final  rule  amends  lease 
and  grievance  procedures  for  the  public 
housing  program  under  the  United 
States  Housing  Act  of  1937  and  complies 
with  Section  204  of  the  Housing  and 
Urban  Rural  Recovery  Act  of  1983  (Pub. 
L  98-181). 

HUD  revises  the  public  housing  rules 
concerning  tenant  leases  and 
termination  of  tenancy,  and  concerning 
hearinigs  for  applicants  and  tenants.  The 
rule  also  states  when  a  public  housing 
agency  (PHA)  may  exclude  a  grievance 
relating  to  termination  of  tenancy  or 
eviction  from  the  PHA's  administrative 
grievance  process. 

DATES:  Effective  Date:  Under  section 
7[o)(3)  of  the  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(o)(3)),  this  final  rule  cannot  become 
effective  until  after  the  first  period  of  30 
calendar  days  of  continuous  session  of 
Congress  which  occurs  after  the  date  of 
the  rule's  publication.  HUD  will  pubHsh 
a  notice  of  the  effective  date  of  this  rule 
following  expiration  of  the  SO-session- 
day  waiting  period.  Whether  or  not  the 
statutory  waiting  period  has  expired, 
this  rule  will  not  become  effective  until 
HUD's  separate  notice  is  published 
announcing  a  specific  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  Whipple.  Chief,  Rental  and 
Occupancy  &anch.  Office  of  Public  and 
Indian  Housing,  Room  4206,  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410,  telephone  (202)  426-0744.  (This  is 
not  a  toll-free  telephone  number.) 
SUPPLEMENTARY  INFORMATION: 
Note. —  The  rules  affected  by  this 
rulemaking  were  previously  located  in  24 
CFR,  Chapter  VIII,  but  were  moved  to 
Chapter  IX  (by  a  final  rule  published 
February  23, 1984.  49  FR  6712)  because  of  a 
reorganization  which  established  the  position 
of  Assistant  Secretary  for  Public  and  Indian 
Housing.  The  changes  are  as  follows:  Lease 
and  grievance  procedure,  previously  at  24 


CFR  Part  866,  now  at  Part  966:  tenant  income 
and  rent  previously  at  Part  813,  now  at  Part 
913;  notice  and  hearing  for  applicants, 
previously  at  Part  860,  S  860.207,  now  at  Part 
960.  S  960.207:  Turnkey  UI  Program, 
previously  at  Part  804,  now  at  Part  904;  hidian 
Housing  Program,  previously  at  Part  805,  now 
at  Part  905. 
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Preamble 

I.  Background 

A.  History  of  Old  Rule 

This  final  rule  amends  lease  and 
grievance  procedures  for  the  public 
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housing  program  under  the  United 
States  Housing  Act  of  1937  (24  CFR  Part 
966).  The  lease  and  grievance 
procedures  state  HUD  requirements  for 
the  lease  between  a  Public  Housing 
Agency  ("PHA")  and  its  tenants,  and  for 
administrative  hearings  by  the  PHA  of 
grievances  raised  by  public  housing 
tenants.  In  this  Preamble,  the  term  "old 
rule"  refers  to  the  lease  and  grievance 
regulation  in  effect  before  this  Hnal  rule. 

In  February  1971,  HUD  issued 
circulars  with  instructions  on  lease 
requirements  and  hearing  procedures  to 
all  PHAs  operating  public  housing 
(Circulars  RHM  7465.8,  "Requirements 
and  Recommendations  to  be  Reflected 
in  Tenant  Dwelling  Leases  to  Low-Rent 
Public  Housing  Projects",  and  RHM 
7465.9,  "Grievance  Procedure  in  Low- 
Rent  Public  Housing  Projects"). 

In  June  1973,  the  Department 
announced  "review  and  evaluation"  of 
the  circulars  (38  FR 15988).  On 
November  6, 1974,  the  Department 
published  two  proposed  rules,  one 
setting  forth  dwelling  lease  procedures 
and  requirements,  and  the  other  stating 
grievance  procedures  and  requirements 
(39  FR  39285.  39287).  Following  public 
comment,  Bnal  rules  were  pubUshed  on 
August  7, 1975,  adopting  Subparts  A  and 
B  of  24  CFR  Part  866  (40  FR  33402, 
33406). 

B.  History  of  This  Rulemaking 

In  this  rulemaking,  HUD  published 
two  proposed  rules  to  amend  the  old 
lease  and  grievance  procedures.  The 
proposed  rules  were  published  in 
December  1982  and  July  1986. 

On  December  13, 1982  (47  FR  55689), 
HUD  published  a  Hrst  proposed  rule  to 
(1)  simplify  tenant  lease  requirements, 
including  deletion  of  existing  regulatory 
requirements  for  minimum  notice  of 
lease  termination,  (2)  limit  the 
requirement  for  Public  Housing  Agency 
(PHA)  grievance  hearings  for  tenants  to 
PHA  determinations  of  tenant  income  or 
rent,  (3)  require  that  evictions  be  carried 
out  through  judicial  process  and  that 
termination  of  tenancy  must  be  based 
on  violation  of  the  lease,  Federal,  State 
or  local  law  or  other  good  cause. 

After  publication  of  the  first  proposed 
rule,  the  Congress  enacted  section  204  of 
the  Housing  and  Urban-Rural  Recovery 
Act  of  1983  (HURRA)  (referred  to  in  this 
Preamble  as  the  "1983  law").  The  1983 
law  states  new  requirements  for  public 
housing  leases  and  administrative 
grievance  procedures  [Pub.  L.  98-181, 
November  30, 1983,  amending  section  6 
of  the  U.S.  Housing  Act  of  1937,  42 
U.S.C.  1437d(k)  and  1437d(l)).  The  1983 
law  is  consonant  with  some  aspects  of 
the  December  1982  proposed  rule,  but  in 
other  respects  severely  limits  the  scope 


of  the  regulatory  reforms  originally 
proposed  by  HUD.  Section  204  of  the 
1983  law  requires  the  PHA  to  estabUsh 
and  implement  a  tenant  grievance 
procedure  for  "any  proposed  adverse 
public  housing  agency  action",  not  just  a 
determination  of  tenant  income  or  rent, 
and  prescribes  minimum  notice  periods 
for  termination  of  the  lease.  The 
legislation  allows  a  PHA  to  exclude 
grievances  concerning  eviction  or 
termination  of  tenancy  from  the 
administrative  hearing  procedure  if 
HUD  determines  that  local  law  requires 
a  hearing  in  court  which  provides  the 
basic  elements  of  due  process  before  a 
tenant  is  evicted. 

The  Department  received  extensive 
public  comments  on  the  December  1982 
proposed  rule,  which  was  published 
before  enactment  of  the  1983  law.  862 
comments  were  docketed  by  the  HUD 
Rules  Docket  Clerk.  Comments  from 
legal  aid  offices  and  public  housing 
tenants  strongly  opposed  the  proposed 
amendments.  Comments  from  PHAs  and 
the  National  Association  of  Housing  and 
Redevelopment  Officials  were  in  general 
strongly  in  favor  of  the  proposed 
amendments,  althou^  some  technical 
changes  were  suggested. 

Because  of  the  1983  law,  a  second 
proposed  rule  was  published  by  HUD  in 
luly  1986  (51  FR  26504).  This  rule 
proposed  changes  to  implement  the  1983 
law,  and  also  other  revisions  after 
consideration  of  public  comment  on  the 
original  proposed  rule.  (In  this  Preamble, 
"proposed  rule"  means  the  July  1986 
proposed  rule,  unless  otherwise 
indicated.) 

The  Department  docketed  87 
comments  on  the  July  1986  proposed 
rule.  In  general,  the  direction  of  public 
comment  is  very  similar  to  comment  on 
the  initial  proposed  rule  of  December 
1982.  PHAs  and  PHA  organizations 
support  promulgation  of  the 
amendments.  Comments  by  the  legal  aid 
community,  and  other  comments  largely 
written  or  inspired  by  legal  aid, 
vigorously  oppose  amendment  of  the  old 
rule. 

II.  General  Character  of  Rule 

The  contents  of  this  rule  are  a 
historical  change  in  Federal 
requirements  for  governance  of  public 
housing.  The  amendments  touch  every 
aspect  of  public  housing  management, 
and  potentially  affect  the  texture  of 
daily  life  for  the  3.4  million  public 
housing  residents. 

The  new  rule  removes  the  burden  of 
Federal  regulations  which  imnecessarily 
diminish  the  ability  of  the  3300  Public 
Housing  Agencies  to  operate  public 
housing  in  response  to  local  needs  and 
conditions.  At  the  same  time,  the 


regulations  faithfully  carry  out  statutory 
mandates  under  Federal  law 

Later  sections  of  this  Preamble 
describe  in  detail  the  reasons  for 
particular  changes  in  the  old  lease  and 
grievance  rule,  and  the  reasons  for 
specific  provisions  of  the  new  rule.  In 
this  section,  the  Preamble  discusses  the 
broad  context  and  impetus  of  the  new 
rule,  and  general  reasons  which  support 
many  of  the  specific  changes.  The 
justifications  for  the  regulatory  changes 
in  this  rule  are  comprised  both  of  the 
specific  reasons  described  in  the 
discussion  of  each  particular  provision, 
and  the  general  considerations 
described  in  this  section. 

This  rule  is  the  culmination  of  a  major 
enterprise  for  the  deregulation  of  public 
housing,  in  the  context  of  the  national 
movement  for  dereguation  of  unneeded 
and  inefficient  Federal  controls.  On 
August  12, 1981,  the  Presidential  Task 
Force  on  Regulatory  Relief,  chaired  by 
Vice  President  Bush,  designated  the 
HUD  Lease  and  Grievance  Procedures 
for  review.  In  its  announcement,  the 
Task  Force  commented: 

These  rules  establish  compliance 
procedures  that  must  be  incorporated  in 
leases  by  local  public  housing  authorities 
(PHAi)  assisted  by  HUD.  Not  only  do  they 
often  duplicate  and  sometiines  exceed  State 
and  local  ordinances,  they  tend  to  make  it 
difficult  for  PHAs  to  protect  the  health  and 
safety  of  tenants.  For  example.  PHAs  claim 
that  disruptive  tenants  that  violate  their 
leases,  vandalize  housing  and  prey  upon 
other  tenants  can  avoid  for  months  effective 
remedial  actions  by  the  PHA.  Reforming 
these  requirements  could  benefit  tenants, 
PHAs  and  deserving  famiUes  seeking  public 
housing. 

In  the  context  of  deregulation,  the 
reexamination  of  existing  Federal 
regulation  asks  whether  existing  Federal 
regulation  is  required  by  law,  or,  if  not 
required  by  law,  whether  there  is  a 
sufficient  positive  reason  to  retain  the 
preexisting  regulation.  In  the  case  of  the 
old  lease  and  grievance  rule,  HUD 
regulatory  requirements  reach  far 
beyond  any  obligation  of  law,  including 
the  1983  law.  In  HUD's  view,  there  is  no 
adequate  justification  for  retaining  much 
of  the  detailed  regulatory  apparatus 
under  the  old  rule.  Conversely,  there  is 
excellent  reason  to  believe  that  features 
of  the  old  rule  have  severely  interfered 
with  the  efficient  and  effective 
management  of  public  housing. 

This  final  rule  is  based  on  a  fresh  and 
comprehensive  examination  of  the 
regulatory  scheme  imposed  by  the  old 
lease  and  grievance  rule.  All  regulation 
imposes  a  cost  on  the  entities  which  are 
regulated.  The  final  rule  removes 
regulatory  limitations  for  which  there  is 
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not  now  a  persuasive  positive 
justification  for  imposing  these  costs. 

Public  comments  from  the  legal  aid 
community  protest  changes  of  the 
various  policies  embedded  in  the  old 
rule,  and  claim  that  the  changes  are  not 
substantiated  by  "new  facts".  In 
response,  it  is  important  to  stress  that 
the  relevant  factors  before  HUD  in  this 
rulemaking  need  not  turn  on  the 
availability  of  empirical  data  or  "new 
facts"  concerning  administration  of 
public  housing  under  the  old  lease  and 
grievance  rule.  Rather,  the  factors 
properly  considered  by  the  Department 
more  characteristically  depend  on 
examination  of  the  functions  of  specific 
regulatory  provisions,  and  of  the 
allocation  of  local  discretion  to  the 
PHAs  charged  with  statutory 
responsibihty  for  administration  of  the 
public  housing  program. 

In  this  examination,  the  determination 
of  what  regulatory  controls  should  be 
retained  or  newly  imposed,  and  in  what 
form,  legitimately  depends  in 
considerable  part  on  judgments  of  value, 
and  is  not  readily  reducible  to  a  simple 
determination  of  fact,  that  could  be 
resolved  by  a  study  or  other  data  on 
functioning  of  PHAs  under  the  old  rule. 
In  this  rulemaking,  HUD's  examination 
is  influenced  by  these  broad  values: 

— That  less  regulation  is  better 

regulation. 
— ^That  local  control  is  better  than 

Federal  control. 

Both  values  support  the  view  that 
HUD  should  not  regulate  unless  there  is 
a  legal  requirement  or  persuasive  reason 
for  Federal  regidation. 

The  statutory  structure  of  the  pubhc 
housing  program  is  designed  to  allow 
local  flexibility  in  the  administration  of 
the  housing.  Public  housing  projects  are 
owned  and  run  by  Public  Housing 
Agencies  ("PHA"),  which  are 
governmental  entities  chartered  under 
State  law  (see,  U.S.  Housing  Act  of  1937, 
section  3(b)(6),  42  U.S.C.  1437a(b)(6)).  By 
Federal  statutory  policy.  Public  Housing 
Agencies  are  to  be  vested  with  "the 
maximum  amount  of  responsibility  in 
the  administration  of  their  housing 
programs"  (U.S.  Housing  Act  of  1937, 
section  2,  42  U.S.C.  1437).  This  dynamic 
policy  is  not  applied  and  exhausted 
once  and  for  all  at  the  initial 
promulgation  of  a  regulatory 
requirement.  HUD  has  a  continuing 
authority  to  reexamine  existing 
regulatory  requirements,  to  determine  if 
the  existing  requirements  can  be 
withdrawn  or  modified,  and  to  allow  a 
broader  play  to  PHA  responsibility  in 
administration  of  its  public  housing 
program. 


Many  PHAs  have  complained  to 
HUD — ^in  the  course  of  this  rulemaking 
and  in  other  forums — that  the 
requirements  of  the  old  rule  have 
hindered  or  even  crippled  PHA 
administration  of  the  pubUc  housing 
program.  In  this  rulemaking,  HUD  has 
given  a  particular  weight  to  this 
judgment  by  the  entity  with  statutory 
responsibility  for  administration  of  the 
program. 

For  purpose  of  this  rulemaking,  there 
is  no  need  for  data  on  the  statistical 
distribution  of  mA  difficulties  in 
implementation  of  the  old  rule,  or  other 
detailed  factual  data  on  how  the  old  rule 
has  affected  operations  at  different 
PHAs.  At  the  level  of  the  individual 
PHA,  experience  under  the  old  rule  may 
differ.  PHAs  may  cope  with  the  old  rule 
or  the  new  in  very  various  ways. 

When  HUD  eliminates  regulatory 
obligations  under  the  old  rule,  PHAs  will 
have  a  greater  freedom  to  structure  local 
programs  in  accordance  with  local 
desires,  without  the  incubus  of  a 
uniform  Federal  requirement.  If  a  PHA  is 
troubled  by  aspects  of  lease  and 
grievance  practice  which  were 
mandated  under  the  old  rule,  and  which 
are  removed  in  the  new  rule,  the  PHA 
will  presumably  structiuv  a  different 
practice,  utilizing  the  new  freedom 
under  the  new  rule.  Another  PHA  may 
elect  to  retain  aspects  of  practice  no 
longer  prescribed  by  Federal  rule. 

Freeing  the  PHA  from  a  given  Federal 
requirement  has  two  advantages.  First, 
the  local  consequences  of  a  particular 
pohcy  can  be  seen  much  more  clearly 
from  the  PHA  than  from  Washington. 
The  PHA  can  therefore  adopt  a  policy 
with  a  better  understanding  of  how  the 
policy  will  work  in  the  community,  and 
can  refine  or  revise  the  policy  in  the 
light  of  actual  local  experience.  Second, 
the  PHA  can  choose  a  policy  that 
reflects  local  priority.  PHA  management 
poUcy  is  a  trade-off  of  different 
objectives.  The  removal  of  Federal 
regulatory  requirements  means  that  the 
PHA  can  make  the  trade-offs  in  the  Ught 
of  local  values.  In  narrowing  the  scope 
of  the  pre-existing  regulatory 
requirements.  HUD  defers  to  local 
values  and  to  local  knowledge  of  local 
facts.  For  this  purpose,  HUD  does  not 
need  "new  facts"  on  national  operation 
of  the  old  lease  and  grievance 
requirements. 

Public  comment  claims  that  HUD 
lacks  an  adequate  "factual  basis"  for 
withdrawing  requirements  under  the  old 
rule,  citing  the  decision  by  the  Supreme 
Court  in  Motor  Vehicle  Manufacturers 
Aaso.  V.  State  Farm.  463  U.S.  29, 103  S. 
Ct.  2856  (1963).  However,  so  far  as 
opposite  to  the  present  rulemaking. 
Motor  Vehicle  stands  merely  for  the 


proposition  that  the  revocation  of  a  prior 
agency  regulation  is  governed  by  the 
same  standard  of  judicial  review  as  is 
the  initial  promulgation  of  the 
regulation — whether  the  agency  action 
was  "arbitrary  and  capricious".  A 
reviewing  court  may  not  set  aside  an 
agency  rule  that  is  rational,  based  on 
consideration  of  the  relevant  factors, 
and  within  the  scope  of  the  authority 
delegated  to  the  agency  by  the  statute. 

In  Motor  Vehicles,  the  statute 
directed  the  agency  (Department  of 
Transportation)  to  issue  standards  for 
the  purpose  of  promoting  motor  vehicle 
safety,  and  to  consider  available  motor 
vehicle  safety  data  for  this  purpose.  The 
statute  provided  that  the  agency  finding 
must  be  supported  by  "substantial 
evidence"  on  the  record  of  a  formal 
rulemaking  proceeding.  The  Court  held 
that  rescission  of  a  motor  vehicle  safety 
standard  was  arbitrary  and  capricious. 
In  that  case,  the  agency  had  not  shown 
an  adequate  factual  basis  for  rescission 
of  the  safety  standard. 

In  the  present  informal  rulemaking, 
HUD  is  issuing  regulations  to  implement 
the  1983  law  on  public  housing  lease  and 
grievance  requirements.  At  the  same 
time,  HUD  is  removing  various  pre- 
existing regulatory  requirements  of  the 
old  lease  and  grievance  rule,  which  are 
not  mandated  by  the  1983  law  or  any 
other  law.  The  old  rule  was  issued  under 
HUD's  broad  authority  to  issue 
regulations  for  programs  administered 
by  the  Department  (section  7(d)  of  the 
HUD  Act,  42  U.S.C.  3535(d))  (as  well  as 
other  general  rulemaking  authority  no 
longer  contained  in  the  U.S.  Housing  Act 
of  1937)  (see  40  FR  33402,  33403,  August 
7. 1975). 

In  the  areas  for  which  HUD  is  now 
removing  old  regidatory  requirements, 
the  present  rulemaking  differs 
fundamentally  from  the  deregulation  at 
issue  in  Motor  Vehicles.  HUD  is 
authorized,  but  is  not  directed,  to  issue 
regulations  for  the  HUD  program.  Both 
in  the  original  promulgation  of  the  old 
rule,  and  in  the  present  rulemaking  to 
revise  or  withdraw  aspects  of  the  old 
nile,  HUD  proceeds  from  a  wide  and 
flexible  rulemaking  authority.  HUD  has 
discretion  to  issue  or  withdraw  a  rule. 

In  Motor  Vehicles,  the  agency  was 
required  to  adopt  standards  for  a 
precise  empirical  purpose  (motor  vehicle 
safety)  defined  in  the  statute.  In  the 
present  case,  HUD  has  discretion,  but  no 
obligation,  to  issue  regulations 
reasonably  necessary  to  promote 
purposes  of  the  programs  administered 
by  the  Department. 

In  Motor  Vehicles,  the  agency  was 
required  by  law  to  consider  "data" 
relevant  to  the  stated  statutory  purpose. 
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and  to  issue  a  finding  supported  by 
"substantial  evidence".  By  contrast,  in 
the  present  rulemaking,  HUD  is  not 
directed  by  law  to  consider  any  specific 
factors,  to  make  a  decision  based  on 
"data"  or  "evidence"  respecting  the 
factors,  or  to  generate  a  formal 
administrative  record  of  the  rulemaking 
proceeding.  An  agency  may  consider 
factors  which  are  relevant  to 
implementation  of  the  particular 
enabling  statutes  under  which  a  rule  is 
issued.  For  HUD,  there  is  wide 
discretion  to  decide  what  elements  will 
be  considered  in  a  rulemaking  for  the 
public  housing  program  under  the 
United  States  Housing  Act  of  1937, 
including  the  role  of  available  studies  or 
evidence. 

HUD  has  a  plenary  authority  to 
modify  or  withdraw  provisions  of  the 
old  rule,  provided  only  that  the  agency 
action  may  not  be  "arbitrary  and 
capricious".  The  regulatory  action  must 
be  reasonably  related  to  the  purposes  of 
the  program.  HUD's  discretion  is  as 
broad  for  the  present  rulemaking  as  for 
promulgation  of  the  original  1975  rule. 
An  agency  is  not  subject  to  a  heavier 
burden  in  seeking  to  deregulate  or 
change  an  old  rule,  than  for  initial 
promulgation  of  the  rule.  The  regulation 
is  not  frozen  in  the  form  originally 
issued.  The  Supreme  Court  has  noted 
that  "regulatory  agencies  do  not 
establish  rules  of  conduct  to  last 
forever"  [American  Trucking  Asso.  v. 
Atchison,  387  U.S.  397, 418,  87  S.  Ct. 
1608, 1618  (1967)). 

In  general  thrust,  this  rulemaking 
seeks  to  deregulate  that  which  need  no 
longer  be  regulated,  and  to  devolve  to 
the  individual  PHA  a  far  broader 
authority  over  the  local  public  housing 
program.  In  Motor  Vehicles,  the 
Supreme  Court  remarked  that  while 
deregulation  is  "not  always  or 
necessarily"  a  sufficient  basis  for 
rescission  of  an  existing  rule,  "it  may  be 
easier  for  an  agency  to  justify  a 
deregulatory  action"  than  to  justify 
enactment  of  a  new  regulatory  standard 
(463  U.S.  at  42, 103  S.  Ct.  at  2866).  The 
test  in  each  case  is  whether  the  agency 
can  show  a  reasonable  basis  for  the 
regulatory  action. 

This  Preamble  gives  a  full  explanation 
of  general  and  particular  reasons  for 
each  regulatory  action. 

III.  Lease  Provisions 

A.  General 

1.  Lease  Requirements 

Lease  requirements  are  simplified  and 
clarified  (Part  966.  Subpart  B).  As  under 
the  old  rule,  this  final  rule  describes  the 
types  of  lease  provisions  which  are 
required  ($  966.10)  or  prohibited 


(S  966.11).  The  required  and  prohibited 
provisions  concern  central  aspects  of 
the  subsidized  tenancy. 

The  rule  leaves  the  drafting  of  lease 
provisions  which  comply  with  these 
requirements  to  the  PHA.  However,  in 
keeping  with  historical  practice  in  the 
pubUc  housing  program,  the  rule  does 
not  direct  PHAs  to  use  a  form  lease 
drafted  by  HUD.  In  addition  to  lease 
provision  which  are  required  by  the 
HUD  rule,  the  lease  may  "contain  other 
provisions  which  are  determined  by  the 
PHA  and  which  are  not  inconsistent 
with  [the  HUD  rule]"  (S  9e6.10(a)). 

Comments  recommend  various 
additions  and  changes,  but  do  not 
challenge  this  general  approach. 

2.  Comments:  Objections  to 
Deregulation 

Public  comment  from  legal  aid  and 
tenant  groups  objects  broadly  to  the 
elimination  or  revision  of  Federal  lease 
requirements  in  the  old  rule,  and  objects 
specifically  to  amendment  of  particular 
lease  requirements.  Comment  argues 
that  proposed  changes  are 
unconstitutional,  unfair  or  demeaning  to 
tenants.  Comment  states  that  the 
proposed  rule  eliminates  essential 
tenant  protections,  and  does  not  protect 
the  tenant  from  arbitrary  PHA  action. 
The  proposed  rule  abdicates  Federal 
power  and  vests  discretionary  power  in 
PHAs. 

HUD  does  not  dispute  that  the  rule 
reduces  Federal  interference  in  the 
prerogative  of  PHA  management  to 
develop  and  revise  leases  and  PHA 
rules  for  public  housing  tenants.  The 
rule  enlarges  the  discretionary  power 
vested  in  the  PHA,  and  correspondingly 
reduces  Federal  prescription  of  the 
details  of  public  housing  management, 
and  of  the  relations  between  the  PHA 
and  the  tenant.  The  rulemaking  is 
intended  to  simultaneously  diminish 
excess  Federal  controls,  and  enhance 
the  right  and  ability  of  the  PHA  to  run 
the  housing  for  the  benefit  of  the 
tenants.  Because  the  lease  is  the  basic 
contractual  instrument  which  regulates 
the  rights  and  duties  of  the  PHA  and  the 
tenant,  the  changes  in  Federal  lease 
requirements  allow  important  and 
pervasive  changes  in  the  relationship 
between  the  PHA  and  tenant,  and  in 
day-to-day  management  of  the  housing. 

HUD  does  not  agree  that 
simplification  of  leasehold  requirements 
unfairly  exposes  the  tenant  to  arbitrary 
PHA  action,  or  deprives  the  tenant  of 
essential  protections.  Comments  which 
protest  changes  in  Federal  lease 
requirements  appear  largely  based  on  a 
visceral  distrust  of  PHA  autonomy,  a 
sense  that  the  PHA  cannot  be  trusted  to 
treat  the  tenant  fairly,  that  the  PHA 


must  therefore  be  tightly  bound  by 
detailed  Federal  rules  for  tenant 
protection  in  daily  management  of 
public  housing  projects. 

HUD  does  not  share  this  view  of  the 
PHA.  The  establishment  of  rigid  and 
over-detailed  Federal  requirements,  as 
under  the  old  lease  and  grievance  rule, 
is  more  likely  to  cause  harsh,  arbitrary 
and  inefficient  action  by  a  PHA,  than  is 
a  policy  that  allows  the  PHA  discretion 
to  react  to  local  conditions  and  local 
desires,  for  example,  hy  quickly 
adopting  changes  in  PHA  lease  forms  or 
PHA  rules.  Because  of  Federal 
regulation  under  the  old  rule,  the  PHA 
could  not  adapt  quickly  cmd  flexibly  to 
the  needs  of  the  tenants,  and  of  effective 
management  of  public  housing  projects. 
Compliance  with  Federal  requirements 
is  a  burden  on  niA  management,  a 
drain  on  available  administrative  and 
fiscal  resources.  The  burden  of 
compliance  with  Federal  regulation  may 
diminish  or  exhaust  the  capacity  of  PHA 
management  to  consider  the  needs  of 
individual  tenants  with  compassion  and 
consideration. 

The  revised  lease  requirements 
continue  to  cover  many  of  the  most 
central  aspects  of  the  subsidized 
tenancy.  The  lease  requirements  assure 
that  provisions  of  the  public  housing 
lease  protect  the  essential  interests  of 
the  public  housing  tenant.  These  tenant 
protections  include  the  lease  provisions 
required  under  the  1983  law  (U.S. 
Housing  Act  of  1937,  section  6(1),  42 
U.S.C.  1437d(l)). 

A  comment  by  the  National  Housing 
Law  Project  ("NHLF')  states  that  the 
1983  law  requires  KiAs  to  use  the  lease 
forms  developed  under  the  old  rule,  and 
that  HUD's  alterations  of  the  lease 
requirements  under  the  old  rule  violate  a 
"clear  Congressional  mandate".  This 
assertion  is  based  on  out-of-context 
language  of  the  May  1983  report  by  the 
House  authorizing  committee,  which 
reports  out  the  public  housing  lease 
requirements  incorporated  in  the  1983 
law.  The  Report  notes  that  the  bill  adds 
a  new  provisions  under  which  HUD 
must  require  PHAs  to  utilize  fair  leases. 
The  House  committee  language  which  is 
quoted  in  the  NHLP  comment  states  that 
"the  committee  contemplates  that  HUD 
will  meet  this  obligation  by  retaining  the 
present  regulations"  (Report  98-123  on 
H.R.  1,  p.  35).  In  context,  it  is  plain  that 
the  committee  is  only  referring  to  certain 
specific  lease  requirements  in  the  old 
rule,  which  are  covered  by  the  reported 
bill,  and  by  the  statute  as  enacted  in  the 
1983  law.  The  House  committee  report 
does  not  contain  any  language  to 
support  an  inference,  as  indicated  by  the 
NHLP  comment,  that  the  1983  law  was 


Federal  Register  /  Vol.  53.  No.  168  /  Tuesday.  August  30.  1988  /  Rules  and  Regulations         33221 


intended  to  freeze  all  then-existing  HUD 
requirements  for  public  housing  leases. 

The  House  committee  bill  requires 
HUD  to  retain  specific  elements  of  the 
lease  requirements  under  the  old  rule: 
the  prohibition  of  leases  which  contain 
unreasonable  terms  and  conditions 
(called  prohibited  lease  provisions);  the 
obligation  to  maintain  the  projects  in 
decent  safe  and  sanitary  condition; 
requirements  for  adequate  notice  of 
lease  termination;  and  good  cause 
grounds  for  termination  of  tenancy  (H.R. 
1,  section  206,  reported  May  13, 1983). 
These  specific  lease  requirements  were 
incorporated  verbatim  in  the  1983  law 
as  enacted.  The  House  committee  report 
states  [Id.  at  36): 

Since  1970  HUD  has  prohibited  PHM  from 
utilizing  *  *  *  unfair  [lease]  clauses  * '  *.  The 
bill  requires  that  those  regulatory 
prohibitions  be  retained  and  that  HUD 
prohibit  any  additional  clauses  which  are 
unreasonable.  Beyond  prohibiting  certain 
unfair  clauses,  the  bill  also  requires  the 
leases  to  contain  certain  l>asic  protections. 
They  include  clauses  obliging  PHAs  to 
maintain  the  premises  in  decent  safe  and 
sanitary  coudiucn.  and  to  provide  adequate 
notice  before  evicting  tenants.  The  committee 
also  contemplates  that  HUD  «nll  retain  the 
existing  regulations  regarding  these 
prvvisjoiu  (emphasis  suppU«l). 

Under  the  House  bill  and  the  1983 
law.  HUD  is  required  to  retain  specific 
types  of  lease  provisions  required  the 
old  rule.  (In  the  proposed  lease  and 
grievance  rule  pubUshed  in  December 
1982.  HUD  had  suggested  the  possible 
elimination  of  a  number  of  these 
provisions.)  Ttiere  was  not  however, 
any  broad  intention  by  the  House 
committee,  as  claimed  in  Uie  NHLP 
comment  to  force  Pl-lAs  to  continue 
using  leases  developed  under  the  old 
rule,  or  to  bar  HUD  from  changing  lease 
requirements  under  the  old  rule.  In  any 
event  such  intention  would  not  be 
effective  unless  implemented  in  the 
actual  statutory  language.  The  actual 
language  of  the  Is^v  as  passed  by 
Congress  is  very  precise  as  to  the 
elements  which  must  be  included  in  a 
public  housing  (ea.se.  All  of  these 
statutory  elements  are  implemented  in 
this  rule.  Thafe  is  no  statutory  bar 
against  changing  other  elements  of  the 
lease  requiremenis  in  the  old  rule. 

3.  Deregulation:  Other  Comments 

Some  comments  urge  that  PHAs  be 
permitted  a  greater  freedom  to 
determine  lease  provisions.  There 
should  be  more  local  control.  PHAs 
should  be  allowed  to  structure  leases  in 
accordance  with  State  law.  HUD  should 
allow  a  PHA  to  include  any  desired 
provisions  in  the  lease,  if  the  lease  is 
consistent  with  State  law. 


HUD  is  sympathetic  to  the  need  for 
local  autonomy.  The  rule  is  designed  to 
strip  away  lumecessary  Federal  controls 
on  the  content  of  public  housing  leases. 
There  are,  however,  legitimate  reasons 
to  prescribe  minimimi  Federal 
requirements  for  core  provisions  of  a 
public  housing  lease. 

— ^First,  Federal  regulation  is  necessary 
to  implement  lease  requirements 
mandated  by  the  1983  law,  such  as  the 
specification  of  prohibited  lease 
provisions,  and  of  statutory  grounds 
for  termination  of  tenancy. 
— Second,  other  lease  provisions  are 
needed  to  establish  a  tenancy  which 
reflects  the  statutory  and  regulatory 
character  of  a  public  housing  tenancy, 
such  a  provision  for  determination  of 
rent  in  accordance  with  HUD 
requirements  (which  are  substantially 
dictated  by  Federal  statute],  emd  for 
periodic  reexamination  of  family 
income  for  this  purpose. 
— ^Third,  some  lease  provisions — while 
not  specifically  required  by  statute — 
reflect  specific  characteristics  of  a 
public  housing  tenancy,  which  are  not 
generally  characteristic  of  a  private 
and  imsubsidized  tenancy  under  State 
law,  such  as  statement  of  conditions 
in  which  the  family  can  be  required  to 
move  to  another  public  housing  unit 
and  statement  of  the  obligations  of  an 
assisted  family.  For  example,  the 
lease  prohibits  the  tenant  from 
receiving  other  Federal  housing 
subsidy  and  prohibits  fraud  in 
connection  with  a  Federal  housing 
assistance  program. 
— ^Fourth,  some  provisions  establish 
other  basic  conditions  of  the 
subsidized  tenancy,  for  protection  of 
pubUc  housing  residents,  and  for 
protection  of  the  Federal  subsidy 
investment  in  the  housing.  For 
example,  the  lease  provides  that  the 
PHA  must  comply  with  local  code 
requirements  materially  affecting 
safety  of  the  occupants;  the  PHA  may 
only  provide  for  a  "reasonable" 
security  deposit  and  "reasonable" 
penalties  for  late  payment  of  rent  of 
charges;  the  tenant  may  only  use  the 
unit  for  residence  by  the  household, 
and  may  not  use  the  dwelling  unit  for 
tmlawful  purposes. 
In  drafting  the  required  lease 
provisions  in  this  rule,  there  is  conscious 
and  consistent  endeavor  to  minimize  the 
extent  of  Federal  regulation,  both  as  to 
the  subjects  covered  and  as  to  the 
amount  of  detail  in  the  rule.  The 
required  provisions  are  stated  in  broad 
terms,  which  will  protect  the  relevant 
Federal  interest  and  concern,  but  with 
maximum  freedom  for  the  PHA  to 
devise  lease  provisions  which  satisfy 


the  general  requirement.  The  PHA  has 
great  freedom  to  draft  lease  provisions 
which  accord  with  local  law  and  with 
local  practice  and  preference  (cf., 
§  966.10(a)). 

In  the  main,  PHA  comments  approve 
the  proposed  HUD  lease  requirements, 
with  some  suggestions  for  particular 
improvements.  (The  suggestions  will  be 
discussed  below.)  The  lease  revisions 
are  fair  and  equitable  to  both 
management  and  tenant.  The  revisions 
promote  efficiency,  but  retain  without 
compromise  all  essential  elements  of 
tenant  rights.  Comments  state  that  the 
required  lease  provisions  are  clear  and 
easy  to  understand,  and  approve 
streamlining  of  required  lease  language. 

4.  Applicability  of  Lease  Requirements 

The  lease  requirements  in  Subpart  B 
of  Part  966  apply  to  "public  housing" 
S  966.1(b)(1)).  Public  housing  is  defined 
in  this  rule  (S  966.2)  as  housing  assisted 
under  the  U.S.  Housing  Act  of  1937, 
except  housing  assisted  under  section  8 
(rent  subsidy)  or  section  17  [housing 
development  or  rental  rehabilitation 
grants)  or  the  1937  Act.  The  term  "public 
housing"  as  defined  in  this  rule  includes 
housing  assisted  under  the  Leased 
Housing  programs  under  section  23  or 
section  10(c)  of  the  U.S.  Housing  Act  of 
1937  before  the  Housing  and  Community 
Development  Act  of  1974.  (Because  of  a 
printer's  typographical  error,  the 
definition  of  "public  housing"  in  the  July 
1986  proposed  rule  is  appended  to  the 
definition  of  the  term  "family".)  The  rule 
provides  (§  966.1(b)(2))  that  the  Subpart 
B  lease  requirements  do  not  apply  to 
Indian  Housing  (including  Mutual  Help 
and  rental  projects  of  Indian  Housing 
Authorities),  or  to  the  Turnkey  III 
homeownership  program. 

Comment  recommends  that  the  lease 
requirements  should  be  applicable  to 
Turkey  III  and  Mutual  Help  projects,  to 
Indian  Housing  Authority  rental 
projects,  to  po8t-1974  section  23  and 
section  10(c)  projects,  and  to  PHA- 
owned  section  8.  The  comment  does  not 
articulate  the  reasons  for  these 
recommendations.  The 
recommendations  are  not  adopted. 

Unlike  the  public  housing  rental 
programs,  the  Turnkey  III  program  and 
the  Mutual  Help  program  (a  program  for 
Indians)  use  forms  of  homeownership 
agreement  drafted  by  HUD.  The 
regulations  and  HUD  form  agreements 
for  these  programs  give  the  occupant  a 
lease  with  option  to  purchase,  and 
define  in  detail  in  rights  of  the  occupant 
respecting  occupancy  and  purchase  of 
the  unit.  There  is  no  need  for 
overlapping  regulation  governing  the 
form  of  a  lease  in  these  programs. 
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Historioallji,  Indian  housing,  including 
Indian  housing  rental  projects,  was  not 
subject  to  HUDTeguiation  of  dwelling 
lease  provisions.  'Riis  separate 
treatment  reflects  HUD's  recognition  of 
the  special  needs  of  tbe  indionhoioing 
program.  However,  IsaaeTequirements 
in  the  1983  law  aie  applicable  to  Indian 
housing  aa  to  other  public  housing,  since 
there  is  no  statutory  esccsption. 
Therefore  this  rule  adds  provisions 
necessary  to  implement  lease 
requiramsnts  of 'the  1983  taw  for  Indian 
rental  pro^cts!(new(  906.303}.  These 
provisions  are  intended  as  the  minimum 
necessary  to'comply  with  the  statutory 
requirements  for  dwelling  leases.  The 
rule  allows  the  greatest  possible  room 
for  Indian  Housing  Authorities  to  adapt 
the  1983  statutory  requirements  to 
conditions  of-Teservdtion  or  non- 
reservation-'Indian  housing,  including 
accommodation  to  tribal  courts  and 
tribal  law. 

Comment  recommends  applying  the 
lease.Eaquirem^its  to  post-1974  section 
23  orseotion  10(c), pro jeots.  There  are  no 
post-1974'Seatian  23  or  section  10(C) 
projects..  Bection  10(c)  and  section  23  are 
sections  of  the  version  of 'the  U.S. 
Housing  Act  of  1937  before 
reeodification  in  the  Housing  and 
ConununityDevelopment  Act  of  1974. 

There  is  no  reason  to  apply  the  public 
housing  lease  requirements  to  a  section 
8  project  which  is  owned  by  a  PHA. 
First,  section  8  is  not  subject  to  the 
public  housing  lease  amendments  in  the 
1983  law.  Lease  requirements  in  the  1983 
law  were  enacted  as  section  6(1)  of  the 
U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437d(l)).  Pursuant  to  section  8(h)  of  the 
1937  Act  f42  U.S.C.  1437f(h)),  section  6  of 
the  Act  does  not  ^pply  to  assistance 
under  section  8.  Second,  the  statutory, 
regulatory  and  contractual  structure  of 
the  section  8  rental  assistance  programs 
is  very  different  from  the  public  housing 
program7or  which  the  lease  provisions 
are  designed.  There  is  also  no  reason  to 
have  different  lease  requirements  ifthe 
section  8  owner  happens  to  be  a  PHA. 
Third,  section  8  project  owners, 
including  PHA-owners,  are  required  to 
use  a  HUD  prescribed  model  lease. 
There  is  therefore  no  need  for 
overlapping  regulation  governing  the 
form  of  section  8  lease.  The  present 
regulation  only  covers  the  public 
housiiig  programs,  and  is  issued  by  the 
HUD  Assistant  Secretary  for  Public  and 
Indian  Housing.  The  section  8  programs 
are  within  the  jurisdiction  of  ttie  HUD 
Assistant  Secretary  for  Housing. 


B.  PHA  Obligations 
1.  Maintenance 

a.  Duty  to  Maintain.  The  1988  law 
provides  .that  a  public  housing  laese 
must  "obligate  the  public  housing 
agency  to  maintain  the  project  in  a 
decent,  safe,  and  sanitary  condition" 
(U.S.  Housing-Act  of  1937,  section  6(1)(2), 
42'U.S.C.  1437d(l)(2)).  The  provision  of 
"decertt  safe,  and  sanitary"  housing  is 
the  statutoiQr  purpose  of  the  pubhc 
housing  program  (U.S.  Housing  Act  of 
1937,  section  3(b)(1).  42  U.S.C. 
1437a(b)(l)). 

The  rule  CS  g6e.l0(f))  states  that  a 
lease  must  provide  that: 

(1)  The  PHA  shall  proride  sosviceB  and 
malntsnance  for  the  dwaUing  unit,  aqiiipment 
and  appliaaoes,  and  for  the  common  areas 
and  faciUties,  which  are  needed  to  keap  the 
housing  in  decent  safe  and  sanitary 
condition. 

(2)  The  PHA  shall  comply  with  the 
requirements  of  applicable  State  and  local 
building  or  hnwsing  codes-  concemii^  matters 
materially  afiectiiig  health  or  safety  of  the 
occupants. 

This  formulation  balances  the 
statutory  cequirement  to  state  in  the 
lease  the  I91A  duty  to  maintain  the  unit, 
and  the  statutory  aim  of  vesting  local 
niAs  with  the  maximiun  amount  of 
administrative  responsibility  (U:S. 
Housing  Act  of  1937,  section  2,  42  U.S.C. 
1437). 

The  PHA  has  the  contractual  duty  to 
maintain  the  unit  in  compliance  with  the 
decent,  safe  and  sanitary  standard,  as 
applied  to  circumstances  in  the  locality. 
This  comprehensive  obligation  removes, 
however,  the  need  for  HUD  to  require 
that  the  PHA  include  a  detailed 
statement  of  PHA  maintenance 
obligations  in  the  lease. 

b.  Compliance  with  State  Codes.  The 
lease  requirement  to  comply  with  State 
housing  codes  supplements  the  decent, 
safe  and  sanitary  standard,  and  applies 
to  code  violations  which  risk  the  health 
and  safety  of  the  tenant.  The  PHA's  duty 
to  comply  with  State  housing  code 
requirements  isenforceabteiby  the 
tenant  as  a  contTactual-duty  of  thePHA 
under  the  lease.  In  most  cases,  the 
PHA's  breach  of  this  obligation  is  also  a 
violation  of  the  PHA's  duty  to  maintain 
the  unit  in  decent,  safe  and  sanitary 
condition. 

Local  code  violations  which  do  not 
materially  affect  health  or  safety  are  not 
enforceable  by  the  tenant  under  the 
lease.  The  enforcement  of  local  code 
standards  is  in  general  appropriately  left 
to  the  judgement  of  local  officials  in  the 
light  of  local  conditions.  The 
Department  does  not  believe  there  is 
justification  to  impose  on  PHAs  a 
blanket  Federal  regulatory  requirement 


to  incorporate  in  the  lease  with  an 
individual  tenant  the  PHA's  obligation 
to  comply  with  local  code  requirements. 
HowevBr.l'HA  violation  of  local  code 
conditiooB  afiisctingiiealth  or  safety  are 
so  fundamental,  and  so  bound  to 
achievement  of  decent,  safe  and 
sanitary  housing,  that  the  code 
violations  are^propsrly  a  sdbject  of 
Federal  regulittion. 

PHA  commerit  states  that  die  PHA 
should  only  be  required  to  maintain  the 
unit  in  accordance  with  State  or  local 
law.  A  iHiit  which  complies  with  local 
code  is  decent,  safe  and  sanitary.  The 
comment  wotdd  therefore  remove  from 
the  lease  a  separate  requhement  to 
maintain  the  unit  in  decent,  safe  and 
sanitary  condition,  as  distinguished  from 
the  PHA%  obligation  to  comply  with 
local  code. 

Legal>aid  conunedt  states  that  the  nde 
should  retain  the  unit  maintenance 
requhvments  in  the. old  rule.  Erosion  of 
minimtun  safety  standards  is  ill  advised 
and  unnecessBEy.  Existing  standards 
were  not  onerous  for  PHAs. 

Hie  final  rule  does  not  modify  the 
proposed  provisions  expressing  the  PHA 
duty  for  maintenance  of  the  imit. 

Compliance  witii  local  code  overlaps 
with  the  duty  to  provide  service  and 
maintenance  needed  to  keep  the  housing 
in  decent  eafe  and  sanitary  condition. 
Elements  necesary  to  comply  with  code 
(e.g..  concerning  electrical  wiring  for  a 
unit)  may  also  be  neceasaTy  so  that  the 
unit  is  decent,  safe  and  sanitary. 
Depending  on  comprehensiveness  of  the 
local  code,  and  on  whether  the  code  is 
applicable  to  a  public  housing  unit, 
satisfaction  of  local  code  may  also 
constitute  satisfaction  of  the 
requirement  to  keep  the  housing  in 
decent,  safe  and  sanitary  condition. 

However,  the  leaae  must  state,  as 
directed  by  the  1988  law,  that  the  PHA  is 
obligated  to  maintain  the  unit  in  decent, 
safe  and  sanitary  condition.  This 
obligation  is  not  wholly  subsumed  in  the 
PHA's  duty  to  comply  with  local  code, 
and  must  be  separately  expressed  in  the 
lease.  A  community  may  lack  a  iioueing 
code,  or  the  code  may  not  embrace  all 
elements  of  service  and  maintenance 
necessary  to  assure  that  the  unit  is 
decent,  safe  and  sanitary.  Code  may  not 
establish  a  continuing  requirement 
governing  status  of  existing  units,  as 
opposed  to  requirements  imposed  when 
a  unit  is  built,  or  as  a  condition  for 
initial  grant  of  a  certiticate  of 
occupancy.  A  local  code  may  not  be 
applied  or  interpreted  in  a  way  that 
satieties  the  PHA's  maintenance 
obligations  under  the  U.S.  Housing  Act 
of  1937.  For  a  variety  of  reasons, 
compliance  with  local  code  is  not 
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always  or  necessarily  equivalent  to 
maintaining  the  unit  in  decent,  safe  and 
sanitary  condition. 

In  a  locality  where  compliance  with 
local  code  signifles  that  the  unit  is 
decent,  safe  and  sanitary,  a  lease 
provision  which  requires  the  PHA  to 
maintain  the  unit  up  to  this  standard 
does  not,  in  principle,  subject  the  PHA 
to  any  additional  contractual  burden. 
We  acknowledge,  however,  that  there  is 
a  potential  for  legal  dispute  between  the 
PHA  and  the  tenant  as  to  whether 
compliance  with  local  code  satisHes  the 
Federal  statutory  standard  as  stated  in 
the  lease. 

HUD  does  not  agree  with  comment 
which  claims  that  the  simplification  of 
lease  requirements  somehow  erodes  or 
or  diminishes  safety  standards  in  the  old 
rule.  The  requirement  that  the  PHA  must 
>  provide  services  and  maintenance 
required  for  "safe"  operation  of  the 
housing  is  simply  and  explicitly  stated 
in  the  lease,  as  is  the  requirement  to 
comply  with  local  codes  affecting 
"health  and  safety".  The  PHA  obligation 
is  comprehensively  stated,  in  the 
language  mandated  by  the  1983  law. 
There  is  no  reason  to  add  redundant 
lease  verbiage  on  the  subject  of  tenant 
safety.  Most  important,  we  do  not 
beUeve  that  the  housing  will  be  made 
safer  by  adding  more  wordage  to  the 
lease. 

Under  the  lease,  a  PHA  must  comply 
with  local  code  on  matters  "materially 
affecting  the  health  or  safety  of  the 
occupants".  Comment  states  that  a  PHA 
should  be  obliged  to  comply  with  all 
code  requirements,  not  merely  with 
requirements  affecting  health  and 
safety.  Another  comment  objects  that 
the  PHA  lease  obligation  is  restricted  to 
matters  "materially"  affecting  health  or 
safety. 

These  comments  miss  the  reason  for 
using  State  code  requirements  as  the 
basis  for  establishing  PHA  obligations 
under  the  lease.  The  purpose  is  not  to 
empower  the  tenant  to  treat  all  technical 
violations  of  local  code  as  violations  of 
the  lease.  The  purpose  is  to  focus  on 
that  aspect  of  local  code  enforcement 
which  is  most  directly  related  to  the 
Federal  statutory  mission  of  the  pubhc 
housing  program,  and  is  most  critically 
related  to  the  welfare  of  the  pubUc 
housing  tenants.  Independent  of  the 
lease,  local  code  enforcement 
authorities  have  all  of  the  normal 
powers  to  enforce  code  requirements 
against  the  PHA  in  accordance  with 
local  law.  Moreover,  States  have  the 
power,  if  they  wish,  to  grant  public 
housing  or  oUier  tenants  a  procediu« 
and  standing  to  enforce  local  code 
requirements.  The  State  and  locality 
have  the  primary  role  of  deciding  how  to 


enforce  a  code  scheme  which  is  a 
creature  of  State  and  local  choice. 
Except  for  specific  purposes  of  the 
public  housing  program,  HUD  has  no 
reason  to  interfere  in  the  local 
procedures  for  enforcement  of  local 
code. 

Local  codes  may  reflect  local  policies 
which  have  little  to  do  with  national 
policies  of  the  public  housing  program, 
or  as  to  which  there  is  no  immediate 
reason  for  Federal  involvement  or 
concern.  For  example,  local  code  may 
include  elements  designed  to  implement 
local  land  use  controls,  or  to  encourage 
use  of  local  labor  (by  requiring  use  of 
stick  built  techniques,  or  by  prohibiting 
use  of  new  materials  or  construction 
techniques).  For  the  present  purpose,  we 
merely  assert  that  local  concerns  and 
interests  as  reflected  in  the  local  code 
are  not  automatically  the  business  of  the 
Federal  government,  to  be  enforced  by 
the  tenant  through  provisions  of  the 
public  housing  lease. 

Finally,  the  Federal  interest  in 
enforcement  of  local  code  requirements 
through  the  public  housing  lease  should 
only  apply  when  there  is  "material" 
violation  of  local  requirements  related  to 
health  or  safety  of  the  occupants.  The 
purpose  of  the  lease  provision  is  not  to 
capture  any  technical  code  violation 
marginally  related  to  tenant  safety,  but 
those  violations  which  are  likely  to 
result  in  serious  injury  to  the  tenants. 
The  pursuit  of  minor  violations  of  local 
code  is  best  left  to  the  enforcement 
policies  and  techniques  of  the  local 
authorities.  (The  rule  provision  on 
compliance  with  local  code  is 
substantially  identical  to  a  parallel 
provision  of  the  Uniform  Residential 
Landlord  and  Tenant  Act.  Uniform  Act. 
section  2.104(a)(1).) 

c.  PHA  Obligation  When  Unit  is 
Dangemu8—{1]  PHA  Duty  to  Offer 
Substitute  Unit.  The  final  rule  provides 
(5  966.10(f)(3)): 

If  the  condition  of  the  dwelling  unit  is 
hazardous  to  the  health  or  safety  of  the 
occupants,  and  the  condition  is  not  corrected 
in  a  reasonable  time,  the  PHA  shall  offer  the 
Tenant  a  replacement  dwelling  unit  if 
available,  llie  PHA  is  not  required  to  offer 
the  Tenant  a  replacement  unit  if  the 
hazardous  condition  was  caused  by  fault  or 
negligence  of  Household  members,  or  of 
guests,  visitors,  or  other  persons  under 
control  of  Household  members. 

These  provisions  reflect  the  Federal 
interest  in  correcting  conditions  which 
may  endanger  health  or  safety  of  pubhc 
housing  residents. 

The  new  rule  provides  that  the  PHA 
must  offer  a  replacement  unit  if  a 
hazardous  condition  is  not  corrected  "in 
a  reasonable  time".  The  new  rule  does 


not  require  that  the  PHA  offer  the  tenant 
a  public  housing  unit. 

Comment  states  that  the  PHA  should 
not  be  allowed  a  "reasonable"  time  to 
fix  the  hazardous  conditions.  The 
comment  points  out  that  what  is 
"reasonable"  to  a  PHA  employee  may 
not  be  reasonable  for  a  tenant  suffering 
a  hazardous  condition.  HUD  appreciates 
that  the  perspective  of  the  tenant 
naturally  differs  from  the  perspective  of 
PHA  officials.  The  tenant  may  have 
difficulty  capturing  attention  of  PHA 
officials,  or  persuading  them  that  the 
unit  is  dangerous  and  that  the  tenant 
should  be  offered  a  new  unit. 
Nevertheless,  HUD  has  not  revised  the 
rule  in  response  to  this  comment.  To  a 
considerable  degree,  the  decision  on 
what  to  do  if  there  is  a  dangerous 
condition  in  the  unit  should  be  left  to  the 
discretion  and  good  sense  of  the  PHA. 
The  PHA  decision  should  be  based  on 
the  immediate  facts  of  the  case,  and  the 
PHA  resources  on  hand.  The  decision  is 
not  readily  reducible  to  a  more  precise 
formula,  that  should  be  incorporated  in 
the  boilerplate  of  public  housing  leases. 

The  statement  of  tenant  obligations 
under  the  lease  is  revised  to  provide 
that  the  tenant  must  move  from  a 
dangerous  dwelling  unit 
(I  966.10(h)(l)(v)(B)).  Thus  the  revised 
rule  defines  the  correlative  duties  of  the 
PHA  and  the  tenant  in  a  situation  where 
the  tenant's  original  unit  is  no  longer 
safe  for  continued  occupancy.  The  PHA 
must  offer  a  replacement  dwelling  unit  if 
available,  and  the  tenant  must  move. 

Comment  states  that  the  PHA  should 
not  be  required  to  relocate  the  tenant  if 
dangerous  conditions  in  the  unit  were 
caused  by  action  or  negligence  of  the 
family  or  its  guests  (such  as  a  fire 
caused  by  the  family;  leaks  not  reported 
to  the  PHA;  hazards  resulting  from  the 
family's  housekeeping  habits).  The 
tenant  should  be  evicted,  not  relocated 
to  destroy  another  imit.  In  response  to 
the  comment,  the  rule  is  amended  by 
specifying  that  the  PHA  is  not  required 
to  offer  the  tenant  a  replacement  unit  if 
the  dangerous  condition  in  the  unit  was 
caused  by  fault  or  negligence  of  the 
household  members,  or  of  guests, 
visitors  or  other  persons  under  the 
control  of  household  members 
(§  966.10(f)(3)).  The  PHA  may  evict  the 
family  if  the  family  actions  which 
caused  the  damage  are  grounds  for 
termination  of  tenancy  (serious  or 
repeated  violation  of  the  lease  or  other 
good  cause;  see  §  966.21).  It  should  also 
be  noted  that  on  normal  contractual 
principles,  a  tenant's  breach  of  the  lease 
(by  damage  to  the  unit)  may  reheve  the 
PHA  of  reciprocal  obligations  to  the 
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tenant  under  the  lease,  such  as  the 
promise  to  offer  repiacement'boustDg. 

(2]  Abatement  of  Reitt.'The  oi&  rule 
provided  fliat  ifftefFRA  does  not 
correct  dangennn'BonditianBiin  a 
reasonaUe  time,jeitt.iniut  be'dhiltad"'in 
proportion  to  AesniauenesB  itf  Ifae 
damage  taaid  Joss  dn  .vrilis  »B  Bochaiiling 
*  *  '*"'HUB)pnqraBedtto  delete  the 
cequiremant  fon^iaiflment  of.rent. 
Conmieilt:et^efiiAat  thedease  ahouU 
aUowioriuguive  abatensent  for 
hazardeiw  er  aiihalandarri  conditions. 
AbatflmattiisrfmieJSactive  and  cheap 
non-)Hiiiniril  marthanimn  to  resolve 
disputes.  Thepnipoeed  change 
eliminates  a  valuable  and  eaaily- 
adnunistaied  iam84y'fBr«erioufi  health 
and  safe^  j)roblam8./Abatement 
enables  Jhetemnttto^et  the  attention  of 
a  recalcitiant.and  non-iesponsive  PMA. 
Eliminaiiiig.theitenant'sjight  to  abate 
rrntiTm'fflnngnrnnfl  r-fniHitifin  ramfivpi^ 
an  incentive  larananagement  to 
maintain  (he,projetty,.and  puts  the 
tenaiitifamily  at.risk.  Abatement  is 
legdjiy  and  morally  juet^ied  if  the  PHA 
doasmot  lender  services  for  which  ithe 
tenaitt'bas  peid.ySLbatemeiit.df  rent 
encourages  Jessors  to  maintain^ptopeity. 
TheTufe-diodldBncourageihePHAlo 
repah'initiiic'houBing'uhhs,  and=#faaiild 
discourage  the  PHA  fromiransferring 
the  tenant  from  a'Hai)gerou8  unit. 

(kimment  notes  Siot  the  abatement 
reine%'^'^fined  onderthe  law  of  a 
peytiaukn-9Mt#]  is'ndtiisdful.The 
commolttQinB  iniiniesifadtifae  Federal 
reguiafioiis  should  establish  a  Federal 
right(tD!ilbatenient  in  addition  to  any 
right-Ttf.afadtemeitt  underfBtate  law. 
OtlffirvBDrnmBnt^ctateB  that«  fSAA 
slnuidibefhaldirBsponBible  for 
compiiBnuewiith  tfaeaame  stanifainls  as 
a  prwAtetlandlorti.  Abatement  is  a 
principal  .tool (to  enforoe  health  and 
buildii^icades. 

The  £ndl  'niteiis-ailenton  ihettanant's 
right  tojBnt-abatamant  to  remedy ^a 
brsachkof  j)iiiA<  obligations  under tthe 
lease.  IThe  rule  ahsO'doae  notiequire  that 
the  leaaeiinolude<a ;piovisiDn«uhich 
abatoB  the  lent^forlnzaniouS'Or 
substandard  conditions,  or  whidh 
establiaha8.a>«taadard  for  computing  the 
amount(£ff.an  abatement. 

Abatement  is.a  two.ec^ed  sword.  If 
rent  is  abated  or  withheld,  the  PHA 
loses  revenue  that  would  otherwise  be 
available  for.proiedtioniopeiation. 
Denial  of  revenue  mqylorcetiffi  PHA  to 
reduce  maintenance  and  other  tenant 
services.  Deiiidl  of  PHA  income,  by 
abatement  or  other  lent  withholding 
techniques  may  accelerate  a  downward 
spiral  of  project  management  and 
maintenance,  where  each  reduction  of 
rental  taicome  leads  to  reduction  of 
necessary-tenant  nmnitenance,  and  the 


reduction  of  maintenance  leads  to 
additional  wltUidlding. 

The  deterioration  of  project  services 
affectstenants  who  pay  the  wnt  as  well 
as  those  who  InftiEilly  claim  that  there  is 
justiflcation  forrefasing  to  pqy  the;full 
rent  deimedbythe  HiA.  "riiis 
deterioration  may  in  turn  lead  to 
wXhholding  by  more  and  more  tenants. 
This  may  also  ocour'because  tenants 
who  pay  rsitt  are  naturally  iitfedted'by 
the  Niample  of  o^er  tenants  who, 
rightly  or  wrongly.  Claim  a  right  to  deny 
full  payment- of  the  Jent. 

'jComment  stdtes  thdt  HUD  should  not 
take  awayiheitoiont's  ri^t  to 
abatomeiltvof  rent  under  State  law. 
Comment  claims  ihat  in  most^tates, 
elimination  of  a  Federal  abatement 
raquirementcconiliots  with  the  State  law 
wanadty  of  habttdbtilty. 

Bscause  abatemaittinay  residtin 
aeveie  and  hazmfdl  effects  on 
managemeilt  of  the  •housing,  HUD  is 
unable  to  ijustify  restordtion  cff  a  Federal 
right  to  abatement  ofithe  rent  However, 
the  rule  does  not  prohibit  or  pnempt 
authority  for  abatement  under  State 
statute'or  caselew.  Absent  a  Federal 
requirament  or'piohibition,  Ihe  existence 
or  non-eidatence  of  a  light  to  itbatement 
is  datermined  by  .State  kw.  The  Federal 
rule 'does  Jiot  .take  aw^  a  ri^ttto 
abatement  under  State 'law,dnd>.does 
notiiitaifere  with  arStateJaw  warranty 
of  hahitability. 

Federal  requirements  .governing  ithe 
foim  of  «,public  housiqg'terauicy. coexist 
with  Staterlaw  requinments  which.'spell 
out  incidentsiofit^  .tenancy,  so  long  as 
the  State^equirementsilo  not  contradict 
requirements  of  the  Federal  statute  and 
rule.  Hie  State  Jawimay  not  destroy 'or 
dimiaiih-i^tscoTihe  (tenant  and  .the 
PHAiunder  the  Federal  ruk.'butmiay 
add  additional  tenant  jnoteotione,. such 
as  a  right  .to  lent^abatement  as.ajremedy 
for  breach.oTFHAiObi^ittiDns  in  the 
lease.  The  nik  dtows'but^itDas  not 
require  abatement  of  rent.  The  rule 
therefore  defers  to  State  pdlicy,  as 
expressedin  State  law,  concerning  the 
right  ofibe  tenaitttoabtfte  rent  as  a 
remedy:for  WlAlireanh.  ff  a  tenant  may 
abate  Tent.^or  any'landlord,  including  a 
public  landlord,  the  tenant  may  also 
abate  reiltp^yable.to  aPHA. 

Onnment  asserts  that  the  rule  should 
provide  that  a  PHA  must  comply  with 
remedies  under  State  lawfor  the  PHA's 
failure  to  maintein  the  unit.  HUD 
concludes,  however,  <that  there  is  no 
sufficientjustlfication  for  federalizing 
State  remedies.  Stete  remedies  reflect 
values  and  policies  in  the  jurisdiction, 
not  necessarily  the  purposes  of  the 
national  public  housing  program.  HUD 
should  not' blindly  incorporate  local 
remedles-into  lease  requirements  for  the 


national  public  housing  program.  A 
jurisdiction  which  esteblishes  a  right  to 
remedies  under  State  law  may  likewise 
establish  procedures  to  effectuate  the 
remedies,  including  a  requirement  that 
the  remedies  must  be  incorporated,  in 
the  lease. 

The  U83  law  requires 'a  lease 
provision  Jwhich'obligBtes  the  HiA  to 
maintain ihe. unit  in  decent  safe  and 
sanita^  cnndition  (U.£.ilouBing  Act  of 
1037,  8action'Q0](2).'42  U£.C. 
1437d(ll(2)).A«cunment  claims  the  1983 
lawidonnot  aathorize.HUD  to 
eliminate  the  tenant'sTight  to  abatement 
under  the  old  rule,  asserting  that  the 
1983iaw  nguireS'HUD-to  retain  the 
leaee  leguiiBmento  oftthe  old  rule. 

TheJiewinde.inovidas  that  the  PHA 
must  pnwide .  •ervioes.and  maintenance, 
&ir  the  xlweUlng  unit,  equipment  and 
apphanBBS,  andlor  the'common  areas 
and  fanflifies,  v^Ucfa-aremeeded  to  keep 
theihou8ii|giin(tlaaent.aafe  and  eanitary 
condttiaii!|S<B8B.10(f){f)].1!hiis  :provision 
constitutBslitsnl'BndccDnqdMe 
implemeittatiop  afttfae  'gwUBw.rand  is 
substantMlgriainillar  tDipairilUl 
provietams  (ff(flie(otd!iille.i!<iilthing.in  the 
text  itfitbe  11883  law  freeiestfbeikwse 
requiremeittBipnaiB^ly  as  fimmediin  the 
old  rule.Wdtliiiigtin'AtetnBBilBW 
requires 'indlnsiancof'provimon iff  rent 
abatemerit'orrequiree  reterition  of  rent 
abatement  provisions  that  were 
coittainetiiin'tfae  old  rule. 

d.  Maintenance  by  Tenant.  TtiB  rule 
(S  966.Tq{j))^ate8  that: 

TheSleaaem^.provideitliattiie  Tenant 
shall  p«rfann<*«a«QnBliinaint8nance  or  other 
maintenanoetatks.'Ba  specified  in  the  lease, 
where  perfbnnanoe.ol  such  tasks  by  tenants 
ofiilweUiiigiuiiitSfof.afsimllsr.daaign  and 
constiuction  is  mutomaiy; 'provided,  that 
such  provision  is  included  in  the  lease  in 
goodJaith  and  not  for;  the  puipose  of  evading 
the  obligation  of  the  PHA.  The  PHA  shall 
exeiQpt  tlie /Tcnaiit  if<the  WA  determines 
that.laecauseof  age  or  physical  disability 
membars  of.the  Hous^old  are  unalile  to 
perform  such  tasks. 

This  provision  is  substentially  drawn 
from  a  parallel  provision  of  the  old  rule. 

Comment  argues  that  HUD  should 
delete  the  rule' provision  which  allows  a 
PHAio  require  the  tenant  to  perform 
"customary"  maiittenance.  Maintenance 
is  a  PHA  function.  The  PHA  should  not 
be  allowed  to  shift  Ais  maintenance 
responsibility  to  the  tenant.  The 
comment  tdso  observes  that  the 
regulation  standard  for  when 
maintenance  may  be  shifted  to  the 
tenant  (i.e.,  the  practice  which  is 
"customary"  in  dwelling  units  of  similar 
design  and  construction)  Is  too  vague, 
and  should  be  spelled  out  in  the  rule. 


Under  the  lease  provisions  mandated 
by  the  1983  law,  the  basic  responsibiUty 
for  maintenance  of  the  project  rests  with 
the  PHA.  The  lease  must  "obligate  the 
public  housing  agency  to  maintain  the 
project  in  a  decent,  safe,  and  sanitary 
condition"  (U^.  Housing  Act  of  1937, 
section  e(l)(2),  42  U.S.C.  1437d(l)(2]]. 
However,  this  allocation  of 
responsibility  for  maintenance  of  the 
project  under  the  statute  does  not  mean 
that  the  tenant  may  not  be  required  to 
perform  unit  maintenance  tasks  which 
help  the  PHA  maintain  the  project  in 
decent,  safe  and  sanitary  condition.  If 
the  tenant  must  perform  maintenance 
for  the  unit,  the  tenant  may  be  more 
likely  to  clean  and  care  for  the  unit,  and 
less  likely  to  damage  the  unit,  than  if  the 
tenant  is  the  passive  recipient  of  all 
PHA  maintenance  services.  Each 
individual  tenant  is  a  beneficiary  of  the 
mA  duty  to  maintain  the  project  In 
meeting  this  responsibility,  the  FHA 
may  be  supported  by  the  requirement 
for  all  tenants  to  perform  certain 
maintenance  responsibilities  respecting 
their  individual  units. 

The  required  lease  provisions  in  the 
1983  law  were  enacted  verbatim  in  the 
form  previously  reported  by  the  House 
Banking  Committee,  and  then  passed  by 
the  House  of  Representatives  (unlike  the 
grievance  procedures,  for  wfaidi  the  law 
as  enacted  differs  markedly  fitm  the  Bill 
previously  reported  by  the  House).  The 
Report  by  the  House  Banking  Committee 
notes  that  the  reported  bill  includes  a 
clause  obliging  the  PHA  to  maintain  the 
premises  in  decent  safe  and  sanitary 
condition.  The  Report  states  that  "the 
Committee  *  *  *  contemplates  that 
HUD  will  retain  the  existing  regulations 
regarding  these  provisions"  (Report  98- 
123  on  HJR.  1,  p.  36).  Under  the  "existing 
regulations"  (i.e.,  the  old  lease  and 
grievance  rule)  a  requirement  for  the 
PHA  to  "maintain  the  premises  and  the 
project  in  decent  safe  and  sanitary 
condition"  co-exists  with  authority  for  a 
lease  provision  in  which  the  tenant 
agrees  to  perform  maintenance  tasks 
"according  to  local  custom".  Thus  the 
1983  law  is  not  intended  to  sweep  aside 
the  potential  for  lease  provisions  which 
require  the  tenant  to  perform 
maintenance  tasks  in  accordance  with 
local  custom. 

The  new  rule  provides,  as  did  the  old 
rule,  that  an  agreement  for  the  tenant  to 
perform  maintenance  tasks  must  be 
included  in  "good  faith"  and  not  for  the 
purpose  of  evading  the  PHA  obligation 
for  maintenance  of  the  project.  The  PHA 
right  to  transfer  maintenance 
responsibilities  to  the  tenant  is  not 
open-ended,  but  depends  on  local 
landlord-tenant  practice.  The 


designation  of  tasks  to  be  performed  by 
the  tenant  must  be  customary  for  units 
of  similar  design  and  construction  in  the 
locality.  Because  this  contractual 
standard  depends  on  tenancy  practices 
in  each  locality,  the  definition  of  what 
practice  is  "customary"  is  not  stated  in 
the  HUD  regulation,  but  depends  on  a 
concrete  examination  of  local  practice. 

Comment  states  that  the  HUD  rule 
should  specify  that  a  PHA  may  not  shifi 
tasks  to  the  tenant  if  the  tasks  must  be 
performed  by  the  landlord  under  local 
law.  This  comment  is  not  well  taken. 
The  HUD  rule  does  not  override  a  local 
law  which  requires  the  landlord  to 
perform  specific  maintenance  tasks. 

The  KIA  must  exempt  the  tenant  from 
tenant  maintenance  tasks  if  members  of 
the  household  are  not  able  to  perform 
the  tasks  "because  of  age  or  physical 
disability"  (5  966.10(j)).  A  PHA  states 
that  a  PHA  should  not  be  required  to 
exempt  elderly  or  handicapped  from 
tenant  maintenance  requirements,  such 
as  mowing,  if  the  PHA  has  elderly  or 
handicapped  units,  but  the  tenant  wants 
to  live  in  an  area  where  tenant 
maintenance  is  required. 

The  comment  is  not  adopted.  It  is  not 
fair  or  practicable  to  impose  a 
maintenance  requirement  on  the  tenant 
if  members  of  the  household  cannot 
perform  the  maintenance  because  of  age 
or  disability.  The  tenant  would  have  to 
find  other  persons  to  perform  the  tasks, 
or  would  be  placed  in  violation  of  the 
lease.  The  tenant  may  not  be  able  to 
find  or  pay  someone  to  perform  the 
tenant  maintenance  obligation. 

The  PHA  may  consider  the  ability  of 
the  tenant  to  perform  tenant 
maintenance  when  deciding  whether  to 
admit  the  tenant  to  a  tenant 
maintenance  unit  In  addition,  if  a  tenant 
is  already  living  in  a  unit  but  there  is  no 
household  member  who  can  perform 
tenant  maintenance  tasks  appropriate 
for  the  unit,  the  PHA  may  determine  that 
the  unit  is  inappropriate  for  the 
household  composition,  and  require  the 
tenant  to  move  to  another  public 
housing  unit  (§  968.10(h)(l)(v)(A)(l)). 

2.  PHA  Duty  to  Comply  with  Federal 
and  State  Requirements 

Comment  states  that  a  lease  should 
provide  that  a  PHA  must  comply  with 
Federal  law  and  HUD  regulations, 
including  requirements  for  calculation  of 
rent  and  utility  allowances.  In  HUD's 
view,  the  comment  fails  to  justify 
importing  HUD  requirements  wholesale 
into  the  lease  between  the  PHA  and  a 
tenant  to  be  enforced  as  a  contractual 
duty  of  the  PHA  to  the  tenant  under  the 
public  housing  lease.  Required  lease 
provisions  are  only  a  vehicle  to  express 


basic  responsibilities  of  the  PHA  to  the 
tenant 

The  lease  provisions  which  are 
required  by  the  1983  law  regulate  key 
aspects  of  the  assisted  tenancy,  but  do 
not  contemplate  that  the  tenant  must 
have  a  contractual  leasehold  right  to 
enforce  all  statutory  and  regulatory 
duties  of  the  PHA  across  the  board.  For 
some  HUD  regulations,  the  right  to 
enforcement  may  be  vested  in  HUD's 
administrative  discretion,  but  not  in  the 
tenant  For  other  HUD  regulations,  the 
tenant  may  have  a  direct  right  of  action 
outside  of  the  lease,  to  demand  benefits 
owing  to  the  tenant  from  the  PHA. 
Existence  of  this  right  against  the  PHA 
does  not  depend  on  incorporation  in  the 
lease  (cf.,  Wright  v.  Roanoke,  479 
U.S. ,  107  S.  Ct.  766  (1987)). 

With  respect  to  rent,  the  rule  provides 
that  the  rent  "shall  be  determined  by  the 
PHA  in  accordance  with  HUD 
regulations  and  requirements" 
(§  966.10(c)).  Conversely,  the  tenant  may 
not  be  required  to  pay  a  rent  which  is 
not  determined  in  accordance  with  HUD 
requirements. 

The  proposed  rule  provided  that  a 
lease  must  be  "in  accordance  with  State 
and  local  law".  This  provision  is  not 
contained  in  the  final  rule.  In  general, 
State  and  local  law  independently 
determines  whether  State  and  local  law 
is  applicable  to  a  public  housing 
tenancy,  and  whether  the  State 
requirements  must  be  included  in  the 
lease. 

Comment  states  that  the  rule  should 
provide  that  State  tenant  protections 
control  if  State  protections  conflict  with 
requirements  under  the  Federal  rule. 
This  recommendation  is  not  adopted. 
The  tenancy  must  comply  with  all 
requirements  of  this  rule.  Tenant  will 
have  all  the  leasehold  rights  provided 
under  the  HUD  rule,  and  any  additional 
rights  afforded  by  State  and  local  law. 

C.  Tenant  Obligations 

1.  Statement  of  Tenant  Obligations 

The  lease  states  the  key  tenant 
responsibilities  concerning  use  of  the 
unit  and  behavior  of  family  members 
and  family  guests  (§  966.10(h)).  The 
statement  is  expanded  and  clarified 
from  the  treatment  of  this  subject  in  the 
old  rule. 

Regulations  for  the  section  8  existing 
housing  certificate  program  state  family 
obligations  under  that  program 
(§  882.118;  cf.  also,  §  882.210).  Like  the 
public  housing  program,  the  section  8 
certificate  program  is  run  by  local  PHAs. 
In  the  certificate  program,  the  roles  of 
the  HiA  and  owner  are  separate.  In  the 
public  housing  program,  these  roles  are 
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combined.  Thus  the  statement  of  tenant 
obligations  may  be  roughly  divided  into: 
(1)  Items  reflecting  the  common  PHA 
role  in  the  public  housing  and  housing 
certificate  programs,  and  (2)  items 
reflecting  the  obligations  of  the  tenant  to 
the  PHA  as  owner  of  a  public  housing 
dwelling  unit 

For  the  first  group  of  items,  the 
statement  of  tenant  obligations  in  this 
rule  is  substantially  conformed  for  the 
pubhc  housing  and  housing  certificate 
programs  (with  some  technical 
differences]:  Requirement  to  use  the 
dwelling  unit  for  family  residence 
(§  966.10(h)(l)(i)(A)),  prohibition  against 
transferring  use  of  the  unit 
(§  966.10(h)(l)(ii)).  duty  to  give 
necessary  information  to  PHA 
(§  966.10(h)(l)(iv)).  agreement  not  to 
commit  fraud  in  coimection  with  a 
Federal  housing  assistance  program 
(§  966.10(h}(2](v)  and  §  g66.10(h)(3)(i)), 
prohibition  of  duplicative  Federal 
housing  assistance  [%  966.10(h)(2)(vi)].  In 
the  pubUc  housing  program,  these 
provisions  are  contained  in  the  lease, 
and  serious  or  repeated  breach  of  tenant 
lease  obligations  is  ground  for 
termination  of  tenancy  (see  S  966.21). 

General  comments  note  that  the 
statement  of  tenant  obligations  In  the 
rule  is  fair  to  both  the  PHA  and  tenant. 

The  following  sections  of  this 
Preamble  discuss  aspects  of  tenant 
obligations  under  the  lease: 
— Crime  or  other  violation  of  law. 

Section  in.C.2. 
— ^Damage  or  disturbance.  Section 

m.C.3. 
—Responsibility  for  third  party  acts. 

Section  ni.C.4. 
—Guests.  Section  m.D. 
— Prohibition  of  fraud.  Section  ni.E. 
—Use  of  unit  for  family.  Section  III.P. 
— Rent  and  charges.  Section  III.G. 
— Duty  to  supply  information.  Section 

in.H. 

— ^Transfer  to  another  public  housing 

unit.  Section  III.I. 
—Inspection  of  unit.  Section  III.J. 
—PHA  rules.  Section  I1I.Q.3. 

2.  Violation  of  Law  by  Household 

Members 

a.  Violation  of  State  Law  As  Ground 
for  Termination  of  Tenancy.  Comment 
states  that  the  PHA  should  be  permitted 
to  terminate  tenancy  for  violation  of 
"applicable"  Federal,  State  or  local  law. 
The  comment  asserts  that  denying 
enforcement  against  a  resident  who 
violates  the  law  is  bureaucratic 
interference  with  autonomy  of  local 
agency  practices,  and  impedes  the 
efforts  of  the  PHA  to  protect  law- 
abiding  residents. 

Federal  law  prohibits  termination  of 
the  public  housing  tenancy  "except  for 


serious  or  repeated  violation  of  the 
terms  or  conditions  of  the  lease  or  for 
other  good  cause"  (section  6(1)(4)  of  the 
U.S.  Housing  Act  of  1937  as  amended  by 
the  1983  law,  42  U.S.C  1437d(l](4)). 
Tenant  violation  of  applicable  law  is  not 
a  separate  statutory  ground  for 
termination  of  tenancy,  but  may  be  a 
ground  for  termination  of  tenancy  if  the 
violation  of  law  is  also  a  serious  or 
repeated  lease  violation,  or  is  "other 
good  cause"  for  termination  of  tenancy. 

The  rule  provides  ({  9e6.10(h)(l)(iii)) 
that  the  tenant  must  "comply  with  any 
State  or  local  law  which  imposes 
obligations  on  a  tenant  in  connection 
with  the  occupancy  of  a  dwelling  unit 
and  surrounding  premises  "  (emphasis 
added]  (no  change  from  proposed  rule]. 
This  requirement  is  Included  in  the 
statement  of  tenant  obligations  under 
the  lease.  Thus  violation  of  this 
provision  is  a  violation  of  the  lease,  and 
is  ground  for  termination  of  tenancy  if 
the  violation  is  either  serious  or 
repeated.  The  tenant  lease  obligation 
under  this  provision  pertains  ordy  to 
State  and  local  laws  which  impose 
obligations  on  a  tenant  in  connection 
with  occupancy  of  the  unit  and 
premises. 

Comments  objects  that  this  provision 
only  applies  to  violation  of  State  law 
which  imposes  obligations  on  a  tenant, 
and  that  the  provision  may  only  allow 
termination  of  tenancy  for  violation  of 
State  law  on  project  premises.  There 
should  be  no  distinction  between 
violation  of  law  committed  on  project 
grounds  or  off  site  (such  as  homicide  in 
a  public  park].  HUD  agrees  that  the  PHA 
needs,  and  this  rule  provides 
(S  966.10(i]),  clear  authority  to  terminate 
tenancy  for  violent  crime  or  drug- 
dealing  by  family  members,  both  on  and 
oH  the  project  site.  However,  the  present 
provision  (5  966.10(h](l)(iii)]  is  only 
directed  at  obligations  imposed  by  State 
law  on  a  tenant  Other  provisions  of  the 
rule  and  lease  deal  particularly  with 
responsibility  for  criminal  actions  by 
family  members  on  or  off  the  project 
site.  (See  discussion  at  section  III.C.2.b 
of  this  Preamble.) 

The  rule  allows  termination  of 
tenancy  for  breach  of  a  State  law  which 
imposes  tenant  obligations  in 
connection  with  the  unit  and  project. 
Comment  suggests,  as  an  alternative 
formulation,  that  the  rule  should  allow 
termination  of  tenancy  for  law  violation 
which  significantly  affects  health  and 
safety  of  PHA  tenants.  HUD  believes 
that  this  alternative  is  too  narrow,  and 
would  be  hard  to  apply.  The  PHA  would 
be  forced  to  prove  the  existence  of  a 
signiHcant  effect  as  well  as  a  simple 
breach  of  the  State  law.  The  suggestion 
is  not  adopted. 


Comment  claims  that  to  satisfy  due 
process  a  termination  for  violation  of 
State  or  local  law  must  be  based  on  a 
material  violation  which  significantly 
affects  livability  of  the  property,  or  the 
health  or  safety  of  tenants.  The 
Department  finds  no  Constitutional 
basis  for  this  assertion.  The  substantive 
standard  for  termination  of  tenancy  is 
not  prescribed  by  the  Constitution.  A 
termination  for  violation  of  State  or 
local  law  concerning  occupancy  of  the 
dwelling  unit  or  premises  is  reasonably 
related  to  the  PHA's  statutory  and 
contractual  responsibilities  for 
management  of  the  housing. 

Comment  asserts  that  the  tenant 
should  be  obligated  to  comply  with  all 
applicable  law,  including  both  statute 
and  caselaw.  The  rule  ({  966.10(h](l)(iii)) 
requires  the  tenant  to  comply  with  any 
State  or  local  law  which  regulates 
tenant  behavior  concerning  occupancy 
of  the  housing.  Hie  legal  obligation 
under  State  or  local  law  may  arise  from 
any  binding  source  of  law,  including 
statute,  regulation  or  caselaw. 

b.  Tenant  Responsibility  for  Crime — 
(1]  Lease  Language.  In  development  of 
this  final  rule,  HUD  has  reexamined  and 
substantially  revised  lease  provisions 
about  responsibility  of  the  tenant  for 
criminal  acts  by  members  of  the  family 
and  other  persons.  In  accordance  with 
section  6(c)(4)(C)  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C. 
1437d(c](4](C]),  the  lease  provisions  are 
intended  to  help  "assure  that 
satisfactory  standards  of  tenant  security 
and  project  maintenance  are  formulated 
and  that  the  public  housing  agency 
*  *  *  enforces  those  standards  fully  and 
effectively.  *  *  *"  The  lease  language 
will  provide  a  strong  contractual  basis 
for  action  by  the  PHA  against  a  tenant 
who  uses  the  unit  or  project  for  criminal 
activity,  or  whose  household  members 
commit  crimes  of  physical  violence  or 
trade  in  narcotics,  on  or  off  project 
grounds.  Full  and  effective  enforcement 
by  the  PHA  of  the  family's  responsibility 
for  criminal  acts  under  die  lease  is  an 
important  tool  in  the  struggle  against 
public  housing  crime. 

Control  of  crime  in  public  housing  is 
one  of  the  most  urgent  issues  for  public 
housing  residents  and  managers.  The 
fear  and  fact  of  crime  have  a  profound 
and  destructive  effect  on  life  in  public 
housing  projects.  Residents  are  targets 
of  crime  and  terror  by  other  residents. 
Family  members  suffer  violence  and 
intimidation.  Units  are  burglarized  and 
damaged.  Crime  in  public  housing  leads 
to  the  disintegration  of  project  and 
family  life. 

The  required  lease  language  in  the  old 
rule  provides  that  the  tenantmust 
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refrain  from  "illegal  activity  which 
impairs  the  physical  or  social 
environment  of  the  project"  (old  role 
§  96&4(fKl2)).  The  language  in  the 
pnqmsed  rule  iNvvides  that  the  tenant 
"shall  not  use  the  dwelling  unit  for 
unlawful  purposes,  [or]  engage  in  or 
permit  unlawful  activities  in  the  unit  or 
project  *  •  *"  (proposed  rule 
§966.10(gK3)). 

Under  the  final  rule,  the  lease  must 
provide  that  the  tenant  and  other 
members  of  the  household  "shall  not 
engage  in  criminal  activity  in  the 
dwelling  unit  or  premises,  and  shall 
prevent  criminal  activity  in  the  unit  or 
premises  by  guests,  visitors,  or  other 
persons  under  control  of  Household 
members"  (S  966.10(h)(2)(iii]).  In 
addition  to  the  required  lease  language, 
the  final  rule  clarifies  (S  g66.10(i)(l))  that 
a  PHA  may  include  optional  lease 
provisions  which  state  that: 

any  of  the  foUowing  criminal  activities  by 
any  Household  membier,  on  or  off  the 
premises,  shall  be  a  violation  of  the  lease,  or 
other  good  cause  for  termination  of  tenancy: 

(i)  Any  crime  of  physical  violence  to 
persons  or  property. 

(ii)  illegal  use,  sale  or  (fistribatkni  of 
narcotics.  (Emphasis -supplied.) 

Finally,  the  rule  provides 
(S  966.10(i)(2])  that  the  PHA  may 
terminate  tenancy  for  criminal  activity, 
and  consequently  may  evict  members  of 
the  household,  "before  or  after 
conviction  of  the  crime". 

(2)  Prohibited  Criminal  Activity.— The 
final  rule  contains  a  broad  and  simple 
prohibition  of  "criminal  activity"  in  the 
dwelling  unit  or  "premises".  Family 
membera  may  not  engage  in  criminal 
activity,  and  must  prevent  criminal 
activity  by  third  parties  under  control  of 
the  family  (S  g66.10(h)(2)(ui]).  The  final 
rule  refers  to  "criminal"  activity,  rather 
than  "illegal"  (old  rule)  or  "unlawful" 
(proposed  rule)  activity. 

In  the  old  rule,  the  prohibition  only 
applied  to  illegal  activity  which  "impairs 
the  physical  and  social  environment  of 
the  project".  This  limitation  is  not 
included  in  the  new  rule.  The  old 
language  is  too  vague,  and  creates 
uncertainty  as  to  what  kinds  of  crime 
are  covered.  To  terminate  tenancy  under 
the  old  standard,  the  PHA  must  in 
principle,  demonstrate  two  elements: 
That  there  was  illegal  activity,  and  that 
the  activity  somehow  "impairs  the 
physical  and  social  environment". 
Under  the  new  rule,  the  PHA  only  has  to 
demonstrate  that  there  was  on-site 
crime  attributable  to  the  family. 

The  rule  does  not  otherwise  describe 
or  restrict  the  types  of  on-site  crime 
covered  by  the  prohibition.  HUD 
assumes  that  in  practice  PHAs  most 
often  want  to  evict  tenants  for  crimes 


that  cause  harm  to  residents  or  PHA 
employees,  or  which  cause  damage  to 
project  property.  The  PHA  is  most 
concerned  with  crimes  that  affect  the 
PHA. 

The  distinction  between  a 
misdemeanor  and  a  felony  under  State 
or  Federal  criminal  codes  is  also  not  a 
useful  way  to  designate  crimes  which 
constitute  a  violation  of  the  lease.  The 
line  between  misdemeanor  and  felony 
may  be  different  in  different 
jurisdictions,  and  some  jurisdictions 
may  use  other  schemes  or  terminology 
to  distinguish  between  lesser  and 
greater  crimes. 

A  distinction  between  termination  for 
acts  of  greater  and  lesser  importance  is 
built  into  the  general  statutory  standard 
for  termination  of  tenancy.  The 
prohibition  of  "criminal  activity"  in  the 
unit  or  project  applies  both  to  a  single 
crime  (such  as  a  mugging]  and  an 
ongoing  pattern  of  criminal  activity 
(such  as  use  of  the  unit  for  manufacture, 
distribution  or  sale  of  drugs].  The  family 
may  be  evicted  for  "serious  or  repeated" 
lease  violations.  If  the  PHA  seeks  to 
evict  for  a  single  crime,  the  HiA  must 
persuade  the  court  that  the  single  crime 
is  a  serious  violation  of  the  lease.  As  in 
other  cases  where  the  PHA  seeks  to 
evict  for  a  "serious"  lease  violation,  the 
court  will  apply  the  general  standard  for 
termination  of  tenancy  against  the  facts 
of  the  particular  case. 

Language  of  the  proposed  rule  would 
prohibit  use  of  the  unit  for  "tmlawful 
purposes"  and  would  also  prohibit  the 
PHA  from  engaging  in  or  permitting 
"tmlawful  activities".  For  a  prohibition 
of  on-site  crime,  the  distinction  between 
"purposes"  and  "activities"  is  both 
unclear  and  unnecessary.  The  final  rule 
prohibits  criminal  "activity".  The  tenant 
is  not  evicted  for  having  unlawful 
"purposes"  but  for  engaging  in  some 
concrete  criminal  activity  (accompanied 
by  the  mens  rea  for  the  particular 
crime). 

(3)  Third  Party  CMme.  Under  the  new 
rule  (§  966.10(h)(2)(iii)).  the  lease 
provides  that  the  tenant  must  "prevent 
criminal  activity  in  the  unit  or  premises 
by  guests,  visitors,  or  other  persons 
under  control  of  Household  members". 
The  tenant's  responsibility  for  third 
party  criminal  acts  under  this  lease 
provision  only  applies  to  third  party 
criminal  activity  "in  the  dwelling  unit  or 
premises".  (See  section  III.C.2.b.(4] 
concerning  responsibility  for  on  or   off- 
site  crime  by  a  member  of  the  public 
housing  family.) 

The  old  rule  provides  that  the  tenant 
must  refrain  from  illegal  activities. 
However,  there  is  no  explicit  provision 
that  the  tenant  is  responsible  for  illegal 
activity  by  a  third  party  on  the  premises 


with  the  tenant's  consent.  There  are 
provisions  which  make  the  tenant 
responsible  for  damage  by  family  guests 
(§§  966.4(f)  (9)  and  (10)  of  old  rule),  and 
for  disruptive  conduct  by  other  persons 
on  the  premises  with  the  tenant's 
consent  (§  9e6.4(f)(ll)  of  old  rule). 

PHA  comment  states  that  the  tenant 
should  be  responsible  for  acts  by  family 
friends  and  guests.  HUD  agrees  that  the 
rule  should  strengthen  the  contractual 
responsibility  of  the  tenant  for  crime 
and  other  harmful  on-site  activity  by 
third  parties  present  on  the  premises  by 
choice  of  the  family.  The  existence  of 
contractual  responsibility  under  the 
lease  fortifies  a  family's  incentive  not  to 
invite  third  parties  for  criminal  purposes 
(e.g.,  a  drug  dealer),  and  the  family's 
incentive  to  stop  guests  from  committing 
crimes  in  the  project. 

For  further  discussion  of  tenant 
responsibiUty  for  acts  of  third  parties, 
see  section  III.C.4  of  Preamble  below. 

(4)  Off-site  Crime  by  Family  Members. 
In  some  circumstances,  off-site  criminal 
adtvity  by  family  members  is  a  proper 
ground  for  termination  of  tenancy.  First, 
off-site  crime  by  a  public  housing 
resident  may  directly  affect  the  public 
housing  project,  and  the  lives  of  other 
project  residents.  For  example,  a  tenant 
may  sell  narotics  to  another  tenant  The 
effect  on  the  purchaser  and  the  project 
is  substantively  the  same  if  the 
transaction  takes  place  on  project 
property  or  across  the  street.  To  protect 
public  housing  projects  from  criminal 
activity,  serious  criminal  activity  should 
not  be  insulated  from  contractual 
sanction  because  of  a  technicality — that 
the  criminal  act  or  transaction  took 
place  over  the  project  boundary. 

Second,  off-site  crime  is  a  basis  for 
termination  and  eviction  because  the 
pattern  of  off-site  behavior  may  be 
extended  to  the  project  and  is  therefore 
a  legitimate  management  concern  of  the 
PHA.  At  the  point  of  admission,  PHAs 
are  authorized  to  bar  admission  of 
applicants  wdiose  habits  and  practices 
are  expected  to  have  a  detrimental 
effect  on  the  project  (§  9eo.204(b)(2)). 
The  PHA  may  consider  a  history  of 
criminal  activity  involving  crimes  of 
physical  violence  to  persons  or  property 
(§  960.205(b)(3)).  The  logic  behind  these 
concerns  at  the  point  of  admission 
applies  equal  to  criminal  activity  by 
members  of  families  already  admitted  to 
the  project. 

In  addition  to  the  broad  prohibition  of 
on-site  crime  by  family  members  or 
guests,  the  final  rule  adds  a  new 
provision  (§  966.10{i)(l))  authorizing  the 
PHA  to  include  a  lease  provision 
allowing  eviction  of  a  family  for  two 
categories  of  on-site  or  off-site  criminal 
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activity  by  a  family  member  (1)  "a 
crime  of  physical  violence  to  persons  or 
property"  or  (2)  "illegal  use.  sale  or 
distribution  of  narcotics."  At  the 
election  of  the  PHA.  die  lease  may 
provide  that  such  criminal  activity  by  a 
family  member — on  or  off  the 
premises — is  a  violation  of  the  lease,  or 
is  other  good  cause  for  termination  of 
tenancy. 

(5)  Relation  Between  Eviction  and 
Criminal  Prosecution.  PHA  comment 
states  that  if  a  family  member  commits  a 
crime  the  PHA  should  be  able  to 
terminate  the  tenancy  before  a 
conviction  in  the  criminal  prosecution.  If 
not.  the  criminal  can  continue  to  prey  on 
other  tenants.  Other  comment  objects  to 
eviction  for  criminal  acts  when  no  arrest 
or  conviction  has  yet  occured. 

The  final  nde  adds  a  new  provision 
(§  966.10(i)(2])  which  confirms  (as  stated 
in  the  Preamble  to  the  proposed  rule,  51 
FR  26506,  col.  3]  that  a  PHA  may 
terminate  tenancy  and  evict  the  family 
for  criminal  activity  "before  or  after 
conviction  of  the  crime".  The  PHA  may 
evict  for  violation  of  the  required  lease 
prohibition  concerning  on-site  crime  by 
a  family  or  its  guests,  or  for  violation  of 
an  optional  lease  provision  allowing 
termination  for  off-site  crime  (narcotic 
violation  or  crime  of  violence).  Comment 
asks  for  confirmation  in  the  rule  text 
and  lease  that  the  PHA  may  evict  for 
criminal  activity  irrespective  of  the 
existence  or  stage  of  a  criminal 
prosecution  for  the  criminal  act. 

If  criminal  acts  are  grounds  for 
termination  of  tenancy,  the  PHA  does 
not  have  to  delay  going  forward  with  a 
civil  proceeding  for  termination  of 
tenancy  and  eviction  pending  the 
progress  of  a  criminal  prosecution 
relating  to  the  same  set  of  facts.  The 
PHA  may  proceed  with  a  civil  action  to 
terminate  tenancy,  and  may  evict  the 
family  because  of  criminal  behavior  by 
family  members,  regardless  of  whether  a 
prosecution  has  commenced,  and 
regardless  of  the  stage  of  a  criminal 
proceeding.  Of  course,  the  tenant  is 
entitled  to  a  fair  hearing  on  the 
existence  of  grounds  for  termination  of 
tenancy,  in  the  PHA's  administrative 
grievance  procedure,  or  in  the  judicial 
action  for  eviction. 

In  a  criminal  prosecution,  court 
decision  may  lead  to  imprisonment  or 
other  criminal  penalty,  and  the  elements 
of  the  crime  must  be  proved  by  a 
criminal  standard  of  proof.  However, 
eviction  of  a  public  housing  tenant  is  a 
civil  remedy  (§  966.23(a)).  Decision  of 
the  court  in  the  action  for  dispossession 
of  the  tenant  may  lead  to  eviction  from 
the  unit.  If  the  PHA  alleges  that 
commission  of  a  "crime"  by  a  household 
member  is  a  lease  violation  or  other 


good  cause  for  termination  of  tenancy, 
then  the  mA  must  prove  the  elements 
of  crime  by  the  civil  standard  of  proof 
used  in  an  eviction  proceeding 
(generally  by  a  preponderance  of  the 
evidence),  lliere  is  no  injustice  or  denial 
of  proper  process  by  allowing  tiie  PHA 
to  proceed  with  civil  eviction  before 
conviction  of  the  crime. 

3.  Prohibited  Conduct  or  Use  of  Unit 

a.  Damage  or  Destruction.  The  final 
rule  provides  (9  966.10(h){2)(ii))  that  the 
tenant  and  other  members  of  Che 
household: 

shall  not  damage  or  destroy  the  dwelling 
unit  or  premises,  and  shall  prevent  such 
damage  or  destruction  by  guests,  visitors,  or 
other  persons  under  control  of  Household 
members. 

Destruction  of  property  by  the  tenant, 
family  or  guests  is  expensive  for  the 
PHA,  and  may  lead  to  destruction  of  the 
project  as  a  decent  place  to  live.  The 
tenant's  duty  to  avoid  destructive 
behavior  must  be  clearly  stated  in  the 
public  housing  lease. 

b.  Disturbance  of  Other  Residents. 
The  final  rule  provides  (§  9e6.10(h)(2)(i)) 
that  the  tenant  and  other  members  of 
the  household: 

shall  not  disturb  other  residents,  and  shall 
prevent  disturbance  of  other  residents  by 
guests,  visitors,  or  other  persons  under 
control  of  Household  members. 

In  the  proposed  rule,  the  prohibition 
against  disturbing  other  project 
residents  was  combined  with  language 
which  prohibits  unlawful  activities  in 
the  imit  or  project  For  clarity,  and  for 
separate  emphasis  of  each  theme,  the 
subjects  are  treated  in  separate 
paragraphs  of  the  final  rule.  The  duty  to 
avoid  disturbance  of  other  residents  is 
more  simply  stated. 

4.  Responsibility  of  Tenant  for  Acts  of 
Third  Parties 

This  section  discusses  when  the 
tenant  is  responsible  for  disturbance, 
damage  or  crime  by  persons  other  than 
members  of  the  household. 

Comment  states  that  the  family  should 
be  responsible  for  conduct  of  any  third 
party  in  the  unit.  Comment  states  that  in 
most  cases  where  a  third  party  damages 
property,  distiu'bs  the  neighbors  or 
commits  illegal  acts,  the  tenant  is  an 
accessory,  not  an  innocent  bystander. 
Almost  all  burglary  and  vandalism  is  by 
persons  invited  by  the  family.  Other 
comment  states  that  the  tenant  should 
not  be  responsible  for  third  party  acts  if 
the  tenant  exercised  reasonable  care  to 
prevent  harm  or  injury.  Comment  states 
that  the  tenant  should  not  be  treated  as 
a  guarantor  of  conduct  by  third  persons 
on  the  premises  (e.g.,  the  pizza  delivery 


man).  The  tenant  should  only  be 
responsible  for  actions  wfaidi  are  imder 
the  control  of  the  family. 

The  old  rule  provides  that  the  tenant 
must  "cause  his  guests"  to  refrain  from 
damaging  the  unit  or  project  (old  rule 
S  g66.1(f)(g)].  and  must  "cause  other 
persons  who  are  on  the  premises  with 
his  consent"  not  to  disturb  peaceful 
enjoyment  by  neighbors  (5  9e6.1(f)(ll)). 
Under  the  old  rule,  the  prohibition  of 
illegal  acts  by  the  tenant  ({  g66.1(f)(12)) 
does  not  refer  to  commission  of  illegal 
acts  by  third  parties. 

Thus  the  old  rule  does  not  contain  a 
single  consistent  formulation  of  the 
tenant's  responsibiUty  for  third  party 
acts.  Under  the  old  nde,  the  tenant  is  not 
answerable  for  illegal  acts  by  third 
parties,  but  has  a  positive  obligation  to 
"cause"  third  parties  to  act  m  a  way  that 
avoids  damage  or  disturbance.  In  the 
latter  case,  there  are  different  regulatory 
descriptions  of  the  class  of  third  party 
actors  for  whom  the  tenant  is 
responsible. 

In  the  proposed  rule,  HUD  offered  a 
new  formulation  of  the  PHA 
responsibility  for  third  party  acts.  The 
proposed  language  was  based  on 
language  of  the  multifamily  model  lease 
(used  for  some  of  the  non-public  housing 
project-based  subsidy  programs).  Under 
the  proposed  lease  language,  the  family 
may  not  engage  in  or  "permit" 
disturbance  or  unlawful  acts.  This 
provision  was  intended  to  make  the 
tenant  responsible  for  acts  or  damage  by 
family  guests  or  persons  under  control 
of  Uie  family  (51  FR  26507.  July  23, 1986). 

Language  of  the  proposed  rule  would 
change  the  tenant  obligation  from  a 
responsibility  to  "cause"  appropriate 
behavior  by  third  parties  under  the  old 
rule  lease,  to  an  obligation  not  to 
"permit"  injurious  acts.  Legal  aid 
comment  states  that  the  proposed 
change  is  an  improvement  over  the  old 
rule.  The  tenant  is  often  unable  to 
control  third  party  acts.  However,  the 
comment  also  notes  concern  that  the 
word  "permit"  is  vague  and  ambiguous. 

Comment  objects  to  the  proposed 
change  based  on  the  multifamily  model 
lease.  A  comment  states  that  the  change 
from  "cause"  to  "permit"  will  do 
immeasurable  harm  to  a  PHA  which  is 
attempting  to  maintain  the  project  as 
safe  place  to  live  for  all  residents.  The 
tenant  should  be  responsible  for  all 
actions  by  guests  or  members  of  the 
family.  The  tenant  should  have  to  face 
the  consequences  of  unruly  behavior  by 
family  members  and  guests  without 
necessity  for  the  PHA  to  prove  active 
permission  by  the  tenant.  The  comment 
states  that  under  the  proposed  language, 
the  resident  will  be  able  to  "passively 
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condone"  third  party  acts  which  distrupt 
the  community,  and  the  PHA  has  to 
show  that  the  tenant  actively  allowed 
the  guest  to  engage  in  prohibited 
activity. 

The  final  rule  contains  a  single 
uniform  formulation  of  the  tenant's 
contractual  responsibility  for  third  party 
acts.  The  tenant  and  other  members  of 
the  household  must  "prevent" 
disturbance,  damage  or  illegal  acts  by 
"guests,  visitors,  or  other  persons  under 
control  of  Household  members" 
(5  966.10(h)(2)  (i),  (u)  and  (ui)).  The 
tenant  has  a  positive  duty  to  "prevent" 
the  prohibited  activities  by  third  parties. 
The  tenant  does  not  escape 
responsibility  if  the  tenant  and 
household  passively  condone  prohibited 
acts.  Instead,  the  tenant  and  household 
must  do  what  is  necessary  to  "prevent" 
the  prohibited  acts. 

The  tenant's  duty  applies  to  actions 
by  guests,  visitors  or  other  persons 
tmder  control  of  household  members. 
HUD  does  not  accept  the  view  that  the 
tenant  should  be  responsible  for  any 
third  party  act  that  occiuv  in  the  family 
unit.  The  tenant  should  only  be 
responsible  for  acts  by  guests  or  visitors 
(i.e.,  persons  who  enter  the  unit  with  the 
consent  of  the  household),  or  by  other 
persons  under  control  of  the  household. 
The  tenant  is  not  responsible  for  acts  by 
persona  who  enter  the  unit  without 
consent  and  who  are  not  under  control 
of  household  members.  Liability  for  acts 
of  guests  or  visitors,  and  for  other 
persons  under  family  control  is  a 
stimulus  to  encourage  the  tenant  and 
other  family  members  to  be  more  careful 
in  admitting  guests,  and  induce  the 
family  to  exercise  control  over  other 
third  parties  in  the  unit.  Conversely, 
liabiUty  for  acts  by  third  parties  whom 
the  family  is  imable  to  control  may 
produce  a  sense  of  hopelessness  and 
frustration.  Third  parties  may  break  into 
the  unit  The  tenant  should  not  be  held 
answerable  under  the  lease  for  crimes 
conunitted  against  the  family. 

D.  Guests 

The  rule  provides  (S  g66.10(g)(3))  that 

members  of  the  Household  may  receive 
guests  or  visitora  in  the  dwelling  unit. 
However,  such  use  of  the  dwelling  unit  by  the 
Household  must  be  reasonable. 

This  language  is  substantially  a 
restatement  of  the  old  rule  provision 
that  tenant's  right  to  use  and  occupancy 
includes  "reasonable  accommodation" 
of  guests  or  visitors. 

Comment  states  that  a  requirement  to 
register  guests  with  the  PHA  should  be 
prohibited  as  an  invasion  of  tenant 
privacy.  The  PHA  has  no  right  to 
•  interfere  if  a  person  in  the  unit  is  a  guest 


rather  than  an  uiu^gistered  tenant 
Other  comment  states  that  guest  rules 
should  be  left  to  discretion  of  the  PHA. 
The  PHA  should  have  authority  to 
require  registration  of  guests. 
Registration  is  not  a  hardship  for  the 
tenant  or  the  family.  Registration  of 
guests  helps  the  PHA  deal  with  the 
problem  of  unauthorized  occupancy. 
When  the  guest  registers,  the  PHA  can 
inform  guests  about  PHA  rules  and 
regulations  for  visitors. 

The  final  rule  does  not  prohibit  PHAs 
from  requiring  registration  of  guests  or 
visitors.  The  rule  does  not  contain  any 
explicit  provision  concerning  PHA 
registration  requirements. 

HUD  believes  that  the  regulatory 
lease  requirement  to  use  the  unit  for 
residence  by  the  household  (see 
fifi  966.10(b)(1),  96e.l0(g)(l)  and 
966.10(h)(l)(l)),  and  the  provision  for 
"reasonable"  use  for  guests  or  visitors  of 
the  household  (S  966.10(g)(3)). 
sufficiently  cover  the  Federal  interest 
that  the  unit  be  used  only  for  residence 
by  a  lower  income  family,  in  accordance 
with  the  purpose  of  the  statute. 

More  detailed  regulation  of  the 
presence  of  family  guests  is  most 
appropriately  left  to  the  judgment  of  the 
VHA,  which  may  utilize  lease  provisions 
or  house  rules  which  further  regulate  the 
presence  of  guests  or  visitors  in  a  public 
housing  unit 

E.  Fraud 

In  the  lease,  the  tenant  agrees  that  the 
tenant  and  other  members  of  the 
household  "shall  not  commit  any  fraud 
in  connection  with  any  Federal  housing 
assistance  program"  (S  966.10(h)(2)(v)). 
This  provision,  which  is  contained  in  the 
proposed  and  the  final  rule,  concerns 
future  fraud  by  unit  occupants.  Violation 
of  tenant's  promise  is  a  violation  of  the 
lease,  and  is  ground  for  termination  of 
tenancy. 

The  final  rule  adds  a  new  separate 
lease  provision  to  cover  past  fraud  by 
unit  occupants.  The  final  rule  is 
broadened  to  explicitly  cover  fi^ud 
committed  by  family  members  before 
execution  of  the  public  housing  lease,  or 
before  the  PHA  approves  occupancy  by 
a  new  family  member.  Absent  this 
change  in  the  rule,  there  might  be 
question  whether  the  PHA  could 
terminate  the  tenancy  for  past  family 
fraud  in  the  Federal  housing  assistance 
programs.  The  final  rule  provides 
(S  966.10(h](3](i])  that  the  lease  must 
include  a  certification  by  the  tenant  that 

The  Tenant  and  other  members  of  the 
Household  have  not  committed  any  fraud  in 
connection  with  any  Federal  bousing 
assistance  program,  unless  any  such  fraud 
was  fully  disclosed  to  the  PHA  before 
execution  of  the  lease,  or  before  PHA 
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approval  for  occupancy  of  the  unit  by  the 
Household  member. 

The  PHA  may  find  out  about  past  fraud 
after  lease  execution,  or  afier  the  PHA 
approves  occupancy  by  a  new  family 
member.  For  example,  the  PHA  may 
learn  that  the  tenant  deUberately 
concealed  family  income  in  order  to  gain 
admission  to  the  PHA's  program.  To 
prevent  and  punish  program  fraud,  the 
PHA  must  have  a  contractual  basis  to 
terminate  tenancy  when  fraud  is 
revealed. 

The  requirement  for  the  tenant  to 
certify  to  die  absence  of  past  fraud  by 
household  members  permits  the  PHA  to 
terminate  tenancy  if  the  certification  is 
false.  The  certification  requirement  is 
also  designed  to  give  tenant  some 
incentive  for  full  advance  disclosure  to 
the  PHA  If  die  tenant  fully  discloses 
past  fraud  before  execution  of  the  lease, 
the  existence  of  such  past  fraud  is  not  a 
breach  of  tenant's  certification  under  the 
lease.  When  tenant  makes  advance 
disclosure  of  fraud,  the  PHA  can  make 
an  informed  case-by-case  judgment  of 
the  appropriate  action  (for  example,  by 
requiring  the  tenant  to  enter  into  an 
agreement  to  repay  section  8  assistance 
paid  as  a  result  of  tenant  fraud). 

The  lease  provisions  governing  past  or 
prospective  fi^ud  by  the  unit  occupants 
(S  966.10(h)(2)(v)  and  986.10(h){3)(i))  only 
deal  with  fraud  committed  in  connection 
with  a  "Federal  housing  assistance 
program",  such  as  section  8  or  public 
housing.  The  requirements  do  not 
concern  fraud  unrelated  to  a  Federal 
housing  assistance  program.  However, 
the  prohibition  of  housing  fraud  is  not 
limited  to  fraud  related  to  the  pubUc 
housing  program,  or  acts  to  defraud  the 
particular  PHA  which  enters  the  lease. 
For  example,  the  lease  provisions  would 
cover  a  fraudulent  representation  of 
family  income  in  order  to  seau% 
admission  to  the  section  8  certificate 
program  of  the  same  VHA  or  another 
PHA.  The  provisions  reflect  the  Federal 
interest  and  HUD's  particular  role,  in 
preventing  and  pursuing  fraud  in  any 
Federal  housing  assistance  program. 
Fraud  wastes  Federal  housing  subsidy 
dollars,  and  denies  scarce  housing 
assistance  for  eligible  families. 

The  provision  covers  fraud  by  any 
member  of  the  household — the  whole 
group  of  persons  living  in  the  unit  with 
approval  of  the  PHA.  The  commission  of 
fraud  by  any  member  of  the  family 
violates  the  lease,  and  is  ground  for 
termination  of  tenancy. 

The  final  rule  adds  an  explicit 
definition  of  the  term  "fraud"  as  used  in 
the  lease  (S  966.2).  As  used  in  this  rule, 
the  term  "fraud"  includes  "fraud  as 
defined  under  any  Federal  or  State  civil 
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or  criminal  stetute".  In  addition,  "fraud" 
for  purpose  of  this  rule  is  defined  to 
include  any  other  "deliberate 
misrepresentation  to  the  PHA  by  the 
Tenant  or  other  members  of  the 
Household". 

The  regulatory  definition  of  fraud  thus 
embraces  the  full  spectrum  of  behavior 
which  is  treated  as  fraud  under  State  or 
Federal  law,  and  whether  for  civil  or 
criminal  purposes.  The  rule  expresses  a 
strong  objective  of  strengthening  the 
hand  of  the  PHA  in  dealing  with 
behavior  defined  as  fraudulent  under 
Federal  law,  or  under  State  law  in  the 
State  where  the  project  is  located.  The 
PHA  has  the  assurance  that  fraudulent 
actions  proscribed  by  dvil  or  criminal 
law  are  grounds  for  action  by  the  PHA 
against  die  tenant  under  the  lease.  The 
PHA  has  therefore  the  strongest 
possible  contractual  basis  to  deter 
family  fraud,  and  to  take  appropriate 
action  if  fraud  is  revealed.  The  rule 
provisions  are  intended  to  minimize 
diversim  of  Federal  housing  subsidy 
reseaices  because  of  fraudulent 
misrepresentation. 

Conuneot  recommends  that  the  rule 
prohibit  fraud  "or  misrepresentation"  in 
connection  with  the  programs.  As 
indicated  above,  the  regulatory 
definition  of  fraud  in  the  final  rule 
iadndes  intentional  deception  by 
"misrepresentation"  to  the  PHA. 
Misrepresentation  is  the  crux  of  the 
concept  of  fraud.  The  definition  will 
broadly  cover  deliberate  factual 
misrepresentation  by  family  members, 
even  if  the  type  of  misrepresentation  is 
not  otherwise  called  or  treated  as 
"fraud"  under  Federal  or  State  law. 

Poblic  comment  supports  the 
prohibition  of  fraud  in  connection  with 
Federal  housing  assistance  programs. 

F.  Use  of  Dwelling 

1.  For  Members  of  Household 

The  names  of  the  tenant  and  of  the 
odier  persons  who  will  live  in  the 
dwelling  uiHt  are  stated  in  the  lease 
(5  9e6.10(b)(l)).  The  only  individuals 
who  may  live  in  the  unit  are  the  persons 
who  are  specifically  approved  by  the 
PHA  for  residence  in  the  unit  (see 
§  966.10(h){l)(i)(A)). 

The  final  rule  contains  a  new 
definition  of  the  term  "Household" 
(§  966.2).  The  "Household"  consists  of 
the  tenant  and  other  persons  who  live  in 
the  dwelling  unit  with  written  approval 
of  the  PHA.  In  the  proposed  rule,  a 
similar  notion  was  conveyed  in  a 
definition  of  the  term  "family". 
However,  as  generally  used  in  public 
housing  regulations  and  practice,  the 
term  "family"  denotes  the  individual  or 
group  of  individuals  who  are  eligible  for 


public  housing  or  section  B  assistance 
under  the  1937  Act  (see  U.S.  Housing 
Act  of  1937,  section  3,  42  U.S.C.  1437a;  24 
CFR  Part  912).  In  two  cases  (foster 
children  and  live-in  care  attendants), 
occupants  of  a  public  housing  unit  may 
include  an  individual  who  is  not  a 
member  of  an  eligible  statutory 
"family".  To  avoid  confusion,  it  is 
therefore  helpful  to  use  the  separate 
term  "Household"  to  denote  the  whole 
body  of  authorized  unit  occupants, 
including  any  persons  who  are  not 
members  of  the  statutory  family. 

The  lease  must  provide  that  the 
Tenant  has  the  ri^^t  "to  exclusive  use  of 
the  dwelling  unit  for  residence  by  the 
Household  (§  ge6.10(g)(l]).  The  lease 
may  also  provide  tfiat  with  written 
approval  of  the  PHA,  use  of  the  unit  may 
include  care  of  foster  children  and  live- 
in  care  of  a  member  of  the  family 
(5  988.10(g)(2)). 

The  requirement  for  PHA  approval  of 
all  unit  occupants  serves  a  two-fold 
purpose:  Kiforcement  of  statutory 
requiranents  related  to  imit  occupancy, 
and  the  PHA  management  interest  in 
controllisg  occupancy  of  the  unit. 

In  public  housing,  the  unit  must  be 
occupied  by  a  "family".  In  applying  this 
statutory  requirement  the  PHA  has 
broad  authority  to  determine  whether  a 
^oup  of  individuals  constitutes  a 
statutory  "family"  which  is  eligible  for 
assistance  in  a  public  housing  unit  To 
perform  this  function,  the  PHA  must 
control  both  the  initial  occupancy  of  the 
unit,  and  the  addition  of  new  family 
members.  In  addition,  the  amount  of  a 
tenant's  rent  is  determined  by  a 
statutory  formula,  and  is  based  on  the 
amount  of  family  income.  To  enforce  the 
statutory  procedures  for  computation  of 
the  rent,  Uie  PHA  needs  to  know  when 
new  members  are  added  to  the  family, 
so  that  new  member  income  is  counted 
in  the  computation  of  family  rent. 

The  PHA  has  a  strong  management 
interest  in  controlling  occupancy  of  the 
unit.  The  PHA  has  the  right  to  decide 
who  is  admitted  to  the  housing,  to 
assure  that  the  sequence  of  admission  is 
fair  and  consistent,  to  limit  density  of 
occupancy  in  the  unit  and  project,  and 
to  assure  that  unit  occupancy  accords 
with  PHA  tenant  selection  criteria 
(S  960.204).  The  PHA  interest  in 
maintaining  control  over  unit  occupancy 
applies  to  changes  in  composition  of  the 
family  unit,  just  as  to  initial  admission 
of  the  family.  For  example,  the  PHA  has 
a  continuing  interest  in  preventing 
occupancy  by  persons  with  a  history  of 
criminal  activity  involving  crimes  of 
physical  violence  (cf.,  §  980.205(b)(3)). 

Comment  advises  that  the  PHA 
authority  to  limit  admission  of  new 
family  members  should  be  limited.  The 


comment  suggests  that  a  tenant  should 
not  always  be  required  to  secure  PHA 
approval  for  unit  occupancy  by  an 
additional  person.  Where  PHA  approval 
is  required,  the  rule  should  provide  that 
PHA  consent  may  not  be  unreasonably 
withheld.  In  particular,  the  comment 
states  that  the  rule  should  provide  that 
the  consent  for  occupancy  by  a  foster 
child  or  live-in  care  of  a  family  member 
may  not  be  unreasonably  withheld. 

The  recommendations  in  this 
comment  are  not  adopted.  The  PHA's 
authority  to  decide  who  may  occupy  a 
public  housing  unit  should  not  be 
weakened.  For  some  PHAs,  illegal 
occupancy  of  public  housing  units  is  a 
massive  problem.  Failure  to  control  unit 
occupancy  produces  a  decay  in  the 
conditions  of  project  life,  including  the 
growth  of  narcotics  use  and  other 
criminal  activity. 

The  requirement  for  a  tenant  to  seek 
PHA  approval  of  each  new  unit 
occupant  is  reasonable.  Consideration 
of  tenant  requests  is  properly  addressed 
to  the  management  discretion  of  the 
PHA.  All  PHA  action  is  subject  to  the 
normal  judicial  standards  for  review  of 
official  action  under  State  law,  such  as  a 
prohibition  of  action  which  is  arbitrary 
or  ca[>ricious.  HUD  has  no  reason  to 
impose  a  special  contractual  standard 
governing  a  PHA  decision  to  deny 
approval  of  a  new  unit  occupant.  A 
provision  that  approval  may  not  be 
"unreasonably  withheld"  may  be 
construed  restrictively,  in  a  way  that 
prevents  the  PHA  from  making  a 
legitimate  and  well-founded 
determination  to  refuse  approval  of  a 
new  unit  occupant. 

It  should  be  noted  that  the  rule  does 
not  state  that  the  tenant  must  always 
obtain  PHA  approval  before  the  new 
occupant  moves  into  the  unit.  In  some 
cases,  advance  approval  is  not 
practicable  or  possible.  A  family 
member  may  turn  up  suddenly,  in  need 
of  immediate  shelter.  The  PHA  may 
need  a  few  days  to  process  a  request  for 
approval  of  the  new  unit  occupant.  Thus 
the  PHA  may  establish  rule?  Limcerning 
the  procedures  and  timetable  tor 
securing  PHA  approval  for  occupancy 
by  a  new  family  member. 

2.  Use  As  Household  Residence 

The  proposed  rule  provided  that  the 
family  must  use  the  dwelling  unit  as  the 
family's  "principal"  place  of  residence. 
Comment  recommends  that  the  rule 
should  obligate  the  tenant  to  use  the 
public  housing  dwelling  unit  as  the 
family's  "only"  place  of  residence.  The 
comment  remarks  that  HUD  should  not 
subsidize  a  family  or  individual  with 
another  residence,  or  a  vacation  home. 
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The  change  is  made  as  recommended. 
The  revised  rule  provides 
(I  966.10(h)(l)(i))  that  the  tenant: 

shall  use  the  dwelling  unit  (A)  solely 
for  residence  by  the  Household,  and  (B) 
as  the  Tenant's  only  place  of  residence. 

3.  Incidental  Business  Use 

The  purpose  of  public  housing  is  to 
provide  housing  for  poor  families. 
However,  the  Department  has  long 
asserted  that  some  incidental  use  of  a 
public  dwelling  unit  for  pront-making 
purposes  may  be  consistent  with  the 
primary  use  of  the  unit  as  a  family 
residence  in  accordance  with  the 
statute.  For  example,  the  family  may 
earn  money  by  babysitting,  care  of  a 
foster  child,  or  envelope-stuffing.  Family 
income  from  profit-making  activities  in 
the  unit  can  be  an  important  source  of 
self-support  by  the  family. 

The  final  rule  adds  a  new  provision  to 
clarify  that  the  requirement  to  use  the 
imit  exclusively  for  residence  by  the 
family  does  not  mean  that  the  family 
members  are  always  barred  from  any 
gainful  activity  in  ihe  dwelling  unit 
(§  966.10(g)(1)): 

The  lease  may  provide  that  with  written 
approval  of  the  PHA,  members  of  the 
Household  may  engage  in  legal  profit-making 
activities  incidental  to  primary  use  of  the 
dwelling  unit  for  residence  by  the  Household. 

The  rule  also  provides  ({  966.10(h)(l](i)] 
that  although  the  dwelling  unit  may  onily 
be  used  for  residence  by  members  of  the 
household: 

if  approved  by  the  PHA  under  the  lease, 
members  of  the  Household  may  engage  in 
incidental  profit-making  activities  [in  the 
dwelling  unit]. 

The  new  provisions  codify  the  authority 
for  incidental  profit-making  activities  in 
the  dwelling  unit. 

The  regulation  does  not  however, 
authorize  the  conversion  of  a  public 
housing  dwelling  unit  to  a  business  use, 
e.g.,  by  changing  an  apartment  to  a  store 
or  office.  The  business  activity  must  not 
prevent  the  family  from  living  in  the 
unit.  The  unit  must  remain  as  the  actual 
residence  of  the  family  members,  and 
the  profit  making  activity  must  be 
"incidental"  to  the  primary  residential 
use.  HUD  recognizes  that  in  marginal 
cases  the  determination  of  what  kinds  of 
activities  can  be  permitted,  and  to  what 
extent,  may  be  difficult,  and  will  require 
case-by-case  determination.  In  the  first 
instance,  it  is  the  responsibiUty  of  the 
PHA  to  make  this  determination. 

Under  the  rule,  the  PHA  is  not 
required  to  permit  gainful  activity  in  the 
dwelling  unit  by  members  of  the 
assisted  family.  The  lease  "may 
provide"  for  such  incidental  activity  if 


the  PHA  chooses  to  incorporate 
provision  for  such  activity  in  the  lease.  If 
the  PHA  elects  to  allow  such  activity, 
the  household  members  may  only 
engage  in  such  activity  "with  written 
approval  of  the  PHA".  The  requirement 
for  PHA  approval  is  intended  to  assure 
that  the  PHA  retains  necessary 
contractual  control  over  activities  which 
depart  from  the  basic  residential  use  of 
the  unit,  which  may  aSect  living 
conditions  for  other  building  residents 
(e.g..  because  of  noise  or  traffic),  and 
which  may  affect  physical  condition  and 
maintenance  of  the  dwelling  unit 

Finally  it  is  important  to  note  that  the 
lease  may  only  authorize  use  of  the  unit 
for  "legal"  profit  making  activities  by 
household  members,  and  that  under  the 
lease  members  of  the  household  may  not 
engage  in  criminal  activity  in  the  unit 
and  must  prevent  criminal  activity  by 
guests  or  visitors  (S  g66.10(h)(2)(iii)). 

G.  Rent  and  Charges 

1.  Determination  of  Rent 

a.  Amount  of  Rent  The  required  lease 
provisions  state  that  the  rent  payable  by 
the  tenant  is  an  amount  determined  by 
the  PHA  in  accordance  with  HUD 
regulations  and  other  requirements,  and 
in  accordance  with  PHA  policy 

(§  ge6.10(c)(l)).  The  rule  also  adds 
definitions  of  'Tenant  Rent"  and  'Total 
Tenant  Payment"  (S  966.2).  These  terms 
are  defined  to  conform  with  the 
definitions  and  rent  determination 
procedure  under  the  rule  on  rent 
calculation  procedures  in  the  public 
housing  program  (24  CFR  Part  913). 

PHA  rent  determinations  are  largely 
controlled  by  HUD  procedures  which 
implement  the  statutory  rental  formula 
(see  24  CFR  Part  913).  Statutory  and 
regulatory  rent  requirements  may 
change  fit)m  time  to  time.  The  terms  of 
the  lease  between  the  tenant  and  the 
PHA  permit  necessary  adjustments  in 
the  amount  of  tenant  rent  because  of 
statutory  and  regulatory  changes.  The 
final  rule  specifies  that  the  changes  must 
be  implemented  in  accordance  with 
PHA  policy,  rather  than  as  ad  hoc 
determinations  for  each  tenant 

b.  Notice  of  Rent.  The  rule  provides 
that  any  change  in  the  amount  of  the 
tenant  rent  must  be  stated  in  a  written 
notice  by  the  PHA  to  the  tenant 

(§  g66.10(c)(2)).  The  notice  must  state 
the  new  amount  of  rent  and  the 
effective  date  of  the  change.  The  notice 
must  also  state  that  the  tenant  may  ask 
for  an  explanation  of  how  the  rent  is 
computed  by  the  PHA.  If  the  tenant  asks 
for  an  explanation,  the  PHA  must 
answer  the  request  in  a  reasonable  time. 

The  PHA  must  give  a  tenant  the 
opportimity  for  an  administrative 


grievance  hearing  on  a  proposed 
"adverse  action".  The  PHA's  proposed 
decision  determining  the  amount  of  the 
tenant  rent  is  a  proposed  "adverse 
action"  (5  966.31(a)(2)(iii)(A)).  The 
tenant  may  ask  the  PHA  for  an 
explanation  of  the  proposed  decision 
(S  966.10(c)(2)].  If  the  tenant  does  not 
agree  that  the  PHA  rent  determination 
complies  with  HUD  regiilations,  the 
tenant  may  ask  the  PHA  to  change  the 
rent  If  the  PHA  denies  the  tenant's 
request  to  change  the  proposed 
determination  of  tenant  rent  the  PHA 
must  give  the  tenant  notice  of  the 
reasons  for  the  proposed  decision,  and 
of  the  opportimity  for  an  informal 
hearing  (SS  966.31(b)(l]  and 
966.31(b)(2](iii)). 

Comment  states  that  the  PHA  notice 
of  the  new  rent  amount  should  set  out 
how  the  rent  was  calculated,  so  that  the 
tenant  can  detect  a  miscalcidation.  By 
giving  the  calculation,  the  PHA  may 
reduce  the  number  of  explanations 
needed. 

The  suggestion  is  not  adopted.  Some 
PHAs  may  find  it  helpful  to  include  a 
statement  of  the  rent  calculation  with 
the  notice  of  the  new  rent  amount  This 
procedure  may  minimize  the  number  of 
cases  in  which  tenants  need  further 
explanation,  and  may  tend  to  minimize 
disputes  and  the  need  for  grievance 
hearings  over  the  PHA  rent 
computation.  However,  other  PHAs  may 
find  that  other  techniques  are  more 
efficient  or  informative  to  let  tenants 
know  how  the  rent  is  computed,  and  to 
avoid  unnecessary  disputes  over  the 
rent 

The  PHA  may  prefer  to  give  the  tenant 
information  and  explanations  on  how 
the  rent  is  computed  when  the  tenant 
submits  the  reexamination  information; 
for  example,  in  an  interview  with  the 
tenant  at  the  time  of  reexamination.  The 
PHA  may  conclude  that  the  bare 
statement  of  the  rent  calculation  is  not 
helpful,  or  is  more  likely  to  lead  to 
confusion  than  understanding.  HUD 
does  not  have  a  sufficient  basis  to 
impose  on  all  PHAs  a  requirement  for 
routine  inclusion  of  the  rent  calculation 
procedure  in  the  PHA  rent  notice. 

2.  Interim  Reexamination 

a.  Rent  increase.  Incomes  of  all 
tenants  must  be  reexamined  at  least 
annually  (U.S.  Housing  Act  of  1937, 
section  3(a),  42  U.S.C.  1437a(a);  24  CFR 
960.209(a]).  Conmient  suggests  that  the 
Department  should  prohibit  upward 
revisions  of  rent  as  a  result  of  an  interim 
reexamination  (i.e.,  an  examination  of 
family  income  between  regular  annual 
examinations). 
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The  Department  has  not  accepted  this 
suggestion.  Most  reexaminations  are 
conducted  on  an  aminal  basis,  but  there 
is  no  reason  to  prohibit  the  HiA  &om 
adjusting  rent  on  &e  basis  of  mure 
current  infomation.  The  statute  only 
requires  that  reexaminations  are 
conducted  "at  least"  annually,  but  does 
not  preclude  reexamination  at  shorter 
intervals,  or  adfastments  of  tenant  rent 
to  reflect  an  earlier  reexamination. 

The  fteamble  to  the  rule  governing 
rent  and  iacome  reexaminations  in  the 
public  housing  program  states  that: 

*  *  *  toin*  PHAa  need  the  flexibility  to 
conduct  reexaminations  more  &e<iuent)y  than 
annMUy  onder  procedures  now  provided  in 
HUD  haadbooka.  For  example,  earher 
recertificationa  are  appropriate  if  tlie  PHA 
has  performed  a  tenant-requested 
reexamination  for  a  change  in  circumstances 
that  is  found  to  have  been  temporary.  (24 
CFR  Part  ms,  4B  Fit  n47B,  n480-ei.  May  21. 
1SB«.) 

PHA  comment  on  the  instant  rulemaking 
agrees  that  PHAs  need  flexibility  to 
conduct  examinations  of  family  income 
more  often  than  annually. 

b.  Rent  Decrease.  CkHnment  states 
that  there  shotdd  be  a  reexamination 
and  consequent  reduction  of  rent  when 
there  is  •  decrease  of  Esmily  iacome,  or 
a  change  in  other  factors  which  wonld 
result  in  a  reduction  of  rent  (such  as 
imanticipated  medical  expense  for  the 
elderly)  between  annual 
reexaminations.  PHA  refusal  to  perform 
m  intcrini  examination  for  a  family  with 
a  substantial  income  loss  causes 
eviction  and  snffering.  PHAs  should  be 
enoooraged  lo  reduce  rents  as  soon  as 
feasible.  Comment  recommends  that  if  a 
tenant  reports  an  income  decrease,  or 
other  fects  which  would  justify  a 
downward  adjustment  of  the  rent,  the 
rent  should  be  adjusted  for  the  month 
after  such  report 

Cooment  argues  that  the  lease  should 
state  the  conditions  when  the  PHA  must 
perform  an  inteiim  reexamination  for 
decreases  in  family  income.  Section 
960.209(b)  provides  that  if  the  PHA 
receives  infonaation  on  changes  in 
family  income  or  other  circumstances 
between  regularly  scheduled 
reexaminatioB.  die  PHA  most  "make 
any  adjustments  determined  to  be 
appropriate".  Comment  states  that  since 
rent  is  a  basic  element  of  the  lease,  the 
tenant  should  be  told  that  the  tenant  is 
entitled  to  an  interim  reexamination. 

In  this  rulemaking.  HUD  has  not 
made,  and  (fid  not  propose,  any 
substantive  change  in  HUD 
reqirirements  for  reexamination  of 
family  income  or  detennination  of 
tenant  rrait  Those  requirements  are 
outside  the  framework  and  function  of 
the  lease  and  grievance  rule,  and  are  not 


the  subject  of  this  rulemaking.  The  lease 
requirements  in  the  present  rule  are  only 
intended  to  provide  the  contractual 
framework  for  enforcement  of  HUD  rent 
determiaation  procedures,  including 
requirements  regarding  reexamiaation 
of  family  income. 

HUD  will  not  add  new  requirements 
for  the  PHA  to  adjust  rent  payments 
because  of  changes  in  family 
cimnnstances  between  annual 
reexaminations,  and  will  not  require 
that  the  lease  state  the  basis  for 
conductiiig  an  interim  reexamination  of 
family  inctnne.  Under  the  present 
govemiqg  regulation  (9  gea20a(b])  the 
PHA  mast  make  adjustments 
"determined  to  be  appropriate"  because 
of  a  change  in  family  income  or  other 
circumstances  between  regular  annual 
reexaminations.  The  HiA  has  the 
authority  and  responsibility  to 
detemffiie  what  adjustments  are 
"appropriate"  in  different 
circumstances.  The  regulation  does  not 
require  an  automatic  adjustment  of  rent 
for  changes  in  family  circumstances.  The 
PHA  is  expected  to  devise  poiicies  for 
appropriate  response,  by  interim 
reexamination  and  adjustment  of  rent, 
to  unanticipated  changes  of  income  and 
family  composition.  T^e  statute  does  not 
require  that  the  PHA  oondoct  an  interim 
reexamination.  The  PHA  is  cmly 
requixed  to  conduct  a  reexamination  "at 
least  annually"  (U.S.  Housing  Act  of 
1937.  section  3(a).  42  U.S.C.  1437a(a}). 

3.  Items  Included  In  Rent 

The  amount  of  rent  paid  by  a  public 
housing  tenant  is  set  by  Federal  law 
(U.S.  Housing  Act  of  1937,  section  3(a), 
42 15£.C  1437a(a)).  For  most  tenants,  the 
rent  is  30  per  cent  of  adjusted  income. 
The  PHA  may  not  increase  the  rent  over 
the  statutory  ibnnula  amount,  but  may 
charge  the  tenant  fat  items  in  addition  to 
rent. 

Rent  includes  service  and 
maintenance  needed  to  keep  the  housing 
in  decent  safe  and  sanitary  condition. 
Under  HUD  administrative 
implementation  of  the  statutory  rent 
limitation,  rent  also  includes  a 
reasonable  allowance  for  consumption 
of  utilities.  Under  the  required  lease 
provisions,  the  lease  must  state  the 
utilities,  and  the  services,  maintenance, 
equipment  and  appliances,  which  are 
included  in  the  rent  and  are  furnished 
by  the  PHA  without  additional  chaige  to 
the  tenant  (S  S  966.10(01(3)  and 
96(L10(d)(l^. 

Utilities  may  be  paid  directly  by  the 
tenant  to  the  utility  supplier  or  may  be 
paid  by  the  PHA  U  the  tenant  pays  for 
the  utiUty,  an  allowance  for  the  tenant 
utility  cost  is  deducted  from  the  rent 
which  must  be  paid  to  die  PHA  (called 


"tenant  rent",  defmition  at  S  966.2).  If 
the  utility  is  paid  by  the  PHA,  an 
allowance  for  reasonable  consumption 
of  the  utility  is  included  in  the  rent  If 
consumption  of  HiA-paid  utilities  is 
measured  by  an  indrviduri  checkmeter, 
the  PHA  may  bill  the  tenant  for 
consumption  in  excess  of  the  allowance 
(§  966.10(d)(3)(ii)). 

Comment  recommends  requiring  a 
PHA  to  furnish  utilities.  This 
recommendation  is  not  adopted.  The 
factors  which  determine  the  mix  of 
utility  supplies  for  the  unit  (what 
utilities,  and  whether  the  utilities  are 
paid  by  the  tenant  or  the  PHA).  and  the 
technical  procedures  for  determination 
of  PHA-wkle  utility  allowances  in 
accordance  with  HUD  requirements,  are 
determined  outside  of  the  lease. 
However,  the  lease  should  state  what 
utilities  are  paid  by  the  PHA  and  what 
utilities  are  paid  for  by  the  tenant  In 
addition,  the  tenant  needs  to  know  the 
amount  of  any  allowance  for  tenant- 
paid  or  PHA-paid  utilities.  The  lease 
states  the  mix  of  tenant  and  PHA  paid 
utilities  for  the  unit  and  the  lease  also 
requires  notice  of  applicable  allowances 
for  PHA-paid  or  tenant-paid  utilities 
(§  98e.lO(dM5)).  In  the  final  nde. 
treatment  of  utility  costs  and  rent  is 
expanded  and  clarified  (and  is 
consolidated  in  I  g6B.10(d)]. 

The  rule  provides  that  the  lease  must 
stete  what  utilities  are  included  in  the 
tenant  rent  and  are  supplied  without 
additional  charge  to  the  tenant  (called 
"PHA-fumished  utilities") 
(§  966.10(dNl)).  The  final  rule  also  adds 
a  new  ptuvliel  provision  governing 
treatment  of  utilities  paid  by  the  tenant. 
The  rule  provides  that  the  lease  must 
stete  what  utilities  are  not  included  in 
the  tenant  rent  and  must  be  purchased 
by  the  tenant  from  the  utility  suppliers 
(called  'Tenant-purchased  utilities") 
(§  966.10(d)(2)). 

The  final  rule  includes  parallel 
provisions  that  allowances  for  PHA- 
fumished  utilities  (S  96a.lO(d)(3)(i))  and 
for  tenant-purchased  utilities 
(S  96e.l0(d)(4){i)]  must  be  determined  in 
accordance  with  HUD  regulations  and 
requirements.  The  rule  also  includes  a 
provision  (carried  forward  widiout 
change  from  the  old  rule]  that 
surcharges  for  excess  consumption  of 
PHA-fumished  utilities  are  only  allowed 
if  the  charges  are  determined  by  an 
individual  checksrieter  for  the  unit 

(596aio[d){3)[y)). 

The  final  rule  includes  a  new 
provision  for  notice  and  change  of  utility 
allowances  under  the  lease 
(S  966.10(dX5)).  The  PHA  must  give 
notice  to  die  tenant  of  any  applicable 
allowance  for  PHA-fumished  or  tenant- 
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purchased  utilities.  The  PHA  may 
change  the  allowance  at  any  time  during 
the  term  of  the  lease,  and  must  give  the 
tenant  written  notice  of  the  revised 
allowance. 

4.  PHA  Charges  In  Addition  to  Rent 

a.  Authority  for  charges.  The  final  rule 
provides  (S  9(».10(e)tl)): 

(i)  The  lease  ahaH  state  what  types  of 
charges  the  Tenant  is  required  to  pay  the 
PHA  in  addition  to  Tenant  Rent.  The  lease 
shall  state  how  tiie  charges  will  be 
detennined  by  the  RiA  (for  example,  by  a 
schedule  of  BincfaaTgea  for  excess 
consumption  of  vtOitieK,  or  by  a  schedule  of 
repair  charges).  The  HlA's  schediiies  or  other 
procedures  for  determining  Tenant  charges 
shall  be  made  available  for  inspection  and 
copying  by  the  Tenant. 

(ii)  The  PHA  shall  give  the  Tenant  written 
notice  of  any  charge  in  addition  to  rent,  and 
of  when  the  charge  is  due  *  •  •  * 

(iii)  The  lease  may  require  the  Tenant  to 
pay  reasonable  chacges,  as  determined  by  the 
PHA,  for  damage  othia'  than  norma]  wear  or 
tear,  caused  by  Household  members,  or  by 
guests,  visitors,  or  other  persons  under 
control  of  Household  members. 

These  provisions  are  intended  to 
provide  a  foundation  for  assessment  of 
PHA  charges  in  addition  to  rent 
Comment  states  that  PHA  charges  in 
excess  of  the  statutory  public  housing 
rent  are  illegal  if  the  chai^ges  are  (1)  for 
necessary  services,  or  (2)  are  for  non- 
essential facilities  or  services,  but  are 
mandatoiy.  Comment  asks  who  is 
responsible  for  assuring  that  a  public 
I       housing  tenant  is  not  paying  more  than 
the  statutory  rent 

Charges  for  excess  utility 
consumption,  or  for  damages  to  the  unit 
are  the  most  important  types  of  non-rent 
charges.  PHA  surcharges  for  excess 
consumption  of  utilities  are  not  included 
in  the  rent,  nor  are  charges  for  damages 
caused  by  the  family  or  its  guests.  In 
addition,  the  PHA  may  levy  other  types 
of  charges,  if  the  charges  are  not  in  the 
nature  of  rent  In  recent  cases,  courts 
have  held  that  a  tenant  may  be  required 
to  pay  far  mandatory  services  not 
included  in  the  rent.  (These  cases 
upheld  mandatory  meal  diarges  in  the 
section  8  program  under  the  U.S. 
Housing  Act  of  1937,  where  tenants  are 
subject  to  the  same  statutory  rent  limit 
as  in  public  housing.)  The  present  rule 
does  not  amend  or  in  any  way  a^ect  the 
operation  of  the  rule  on  computation  of 
public  housing  rent  (24  CFR  Part  813). 
Further,  the  rule  does  not  define  what 
types  of  charges  are  not  included  in  rent, 
and  may  therefore  be  imposed  outside 
of  the  statutory  limit  on  public  housing 
rent. 

In  the  first  instance,  it  is  the 
responsibility  of  the  WA  to  determine 
what  must  be  included  in  the  rent,  and 


what  charges  may  be  levied  by  the  PHA 
in  addition  to  tenant  rent.  If  the  tenant 
does  not  agree  with  the  PHA  decision  to 
levy  a  diarge  in  addition  to  rent  the 
tenant  may  ask  for  a  hearing  under  the 
PHA  grievance  procedure.  A  challenge 
to  the  validity  of  the  PHA  charge  may 
also  be  raised  as  a  defense  by  tenant  if 
the  PHA  brings  a  court  action  to  evict 
the  family  for  n(»i-payment  of  the 
charge. 

A  PHA  recommends  deletion  of 
provision  that  PHA  charges  are  "in 
addition  to  rent",  so  that  the  additional 
charges  may  be  collected  as  rent  in  a 
summary  nonpayment  proceeding.  This 
recommendation  is  not  accepted.  As  a 
matter  of  Federal  law,  PHA  additional 
charges  are  not  part  of  the  rent  subject 
to  the  Federal  statutory  rent  limitation. 
The  fact  that  the  special  charges  do  not 
constitute  rent  for  this  Federal  purpose 
is  the  legal  basis  which  permits 
imposition  of  the  charges. 

This  rule  does  not  seek  to  determine 
the  appropriate  State  court  or 
proceeding  for  collection  of  PHA 
charges.  The  procedures  and  proper 
forum  for  coILection  of  rent  or  charges  in 
State  court  are  determined  by  State  law. 
State  law  may  permit  the  collection  of 
rent  and  charges  in  a  single  proceeding 
or  in  separate  proceedings.  A  State  court 
will  determine  as  a  matter  of  State  law 
whether  the  court  has  jurisdiction  to 
adjudicate  issues  concerning  additional 
non-rent  charges  in  a  proceeding  to  evict 
for  non-payment  of  "rent",  and  whether 
additional  charges  are  included  in 
"rent"  for  the  purpose  of  the  State 
statutes  or  rules  governing  jurisdiction 
of  the  court.  This  jurisdictional  question 
is  wholly  distinct  from  the  Federal 
question  of  what  constitutes  rent  for 
purpose  of  applying  the  Federal 
statutory  limit  on  rent  payable  by  a 
public  housing  tenant. 

Some  comment  supports  promulgation 
of  HUD's  proposed  provision  to  provide 
for  charges  in  addition  to  rent  Comment 
recommends  various  technical  revisions 
of  the  proposed  language. 

b.  Chaige  for  Damages.  The  proposed 
nde  stated  that  a  tenant  "may"  be 
required  to  pay  PHA  charges  for 
damages  to  the  unit  Comment  states 
that  the  rule  should  say  that  the  tenant 
"shall"  be  required  to  pay  the  PHA 
charges,  presumably  to  clarify  that 
payment  of  the  charges  is  mandatory. 
The  final  rule  provides  that  the  lease 
must  state  what  charges  the  tenant  "is 
required"  to  pay  in  addition  to  the 
tenant  rent  [i  g6aiO(e)(l)(i]].  Payment  of 
the  charges  is  mandatory.  Tlie  PHA  is 
responsible  for  drafting  appropriate 
lease  language  under  the  ride,  and  may 
craft  lease  language  which  will 


unambiguously  express  the  duty  of  the 
tenant  to  pay  charges  in  addition  to  rent 

The  proposed  role  stated  that  the 
tenant  may  be  required  to  pay  charges 
for  "maintenance"  beyond  normal  wear 
and  tear.  Comment  states  that  the  PHA 
should  only  diaige  the  tenant  for 
"damage"  beyond  nonnal  wear  and  tear. 
"MaHitraiance"  is  necessary  to 
counteract  normal  wear  and  tear.  The 
authority  to  charge  for  "maintenance" 
opens  doors  to  inappropriate  and 
punitive  charges. 

HUD  notes  that  the  proposed 
language  was  not  intended  to  cover 
charges  for  maintenance  needed  to 
correct  the  effects  of  time  and  ordinary 
use,  but  to  allow  the  PHA  to  collect 
charges  for  harm  to  the  nnit  that  results 
from  negligent  or  abnaiTe  use.  As 
suggested  by  the  comments,  this  idea  is 
more  accurately  expressed  by  referring 
to  charges  for  "damage"  to  the  imit  The 
final  rule  provide  that  die  tenant  must 
pay  reasraiabk  cfaaiiges,  as  determined 
by  the  PHA  for  "damage  other  than 
normal  wear  and  tear" 
(5  9e6.10(eMlKiii)). 

Comment  states  that  the  tenant  should 
only  be  responsible  for  damage  caused 
by  persons  va^a  the  Emily's  control.  A 
tentant  should  not  be  responsible  for 
damage  caused  by  vandals  or  burglars. 
The  final  rule  states  that  the  lease  may 
provide  that  the  tenant  must  pay 
charges  for  damages  "caused  by 
Household  members,  or  by  guests, 
visitors,  or  other  persons  under  control 
of  Household  members" 
(§  966.10(eKl)(iii)). 

PHA  comment  criticizes  a  requirement 
that  the  damages  charged  to  the  traiant 
must  be  "caused"  by  the  family  or  its 
guests.  The  conmient  asserts  that  die 
rule  would  place  on  the  PHA  the  burden 
of  showing  %vho  caused  the  damage.  All 
unit  damage  beyond  nonnal  wear  and 
tear  (such  as  torn  screens,  broken 
windows,  damaged  doors  or  graffiti) 
should  be  charged  to  the  tenant  The 
comment  states  that  the  PHA  is  not  able 
to  establish  who  caused  the  damage,  or 
whether  die  person  is  a  family  guest 
The  determinaticHi  wdiether  the  tenant  is 
required  to  pay  for  damage  should  not 
be  based  on  who  cansed  the  damage. 
However,  charges  for  damages  in 
common  areas  should  be  based  on 
evidence  of  who  caused  the  damage. 

Providing  who  caused  damage  is  a 
hard  problem,  especially  for  damage 
inside  the  unit  Aiter  the  fact  the  PHA 
can  show  the  damage,  but  usually  has 
no  direct  evidence  who  caused  the 
damage.  The  family  tives  in  the  unit  and 
is  in  a  better  position  to  know  what 
happened.  However,  damage  in  the  unit 
is  not  always  caused  by  the  family  or  its 
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guests.  Damage  may  be  caused  by  a 
storm,  by  a  thief,  or  by  a  damage  source 
outside  the  unit  (such  as  a  burst  pipe  in 
an  upstairs  unit).  Damage  inside  the  unit 
may  sometimes  occur  because  the  PHA 
has  not  performed  some  contractual 
obligation,  for  example,  water  damage 
because  the  PHA  fails  to  fix  the 
plumbing;  fire  damage  because  the  PHA 
does  not  install  a  Hre  detector  required 
by  State  law. 

Although  there  are  difficult  problems 
of  proof,  the  allocation  of  responsibility 
to  pay  for  damage  should  depend  on 
who  caused  the  damage.  The  tenant 
should  pay  for  damage  caused  by  the 
family.  PHA  charges  for  family-caused 
damages,  or  the  possibility  of  eviction 
because  of  such  damages,  are  an 
inducement  to  correct  family  behavior. 
On  the  other  hand,  if  damage  is  not 
caused  by  the  family,  the  family  may  not 
have  the  power  to  avoid  the  damage. 
Charges  against  the  tenant  for  damages 
that  are  not  caused  by  the  family  are 
more  likely  to  create  a  sense  of 
helplessness  and  resentment,  than  to 
produce  a  salutary  correction  of  family 
behavior. 

Analysis  of  this  problem  should 
distinguish  between  the  tenant's 
ultimate  responsibility  for  ftunily-caused 
damage,  and  the  technique  for  proving 
who  caused  the  damage  (in  the  PHA's 
administrative  procedures  leading  to 
initial  determination  of  the  charge,  in 
the  PHA  grievance  procedure,  or  in 
court).  The  damage  provision  in  this  rule 
only  purports  to  determine  the  ultimate 
allocation  of  responsibility  for  damage 
to  the  unit  The  lease  may  require  the 
tenant  to  pay  charges  for  damages 
caused  by  the  family.  However,  the  rule 
does  not  state  what  property  has  the 
burden  of  proving  who  caused  damage 
to  the  unit  and  does  not  state  how  the 
fact  of  causation  is  to  be  proved. 

In  the  State  landlord  tenant-court, 
procedures  to  prove  causation  are 
governed  by  State  law.  In  proving 
causation,  proof  that  there  is  damage  to 
the  unit  and  that  the  family  has 
possession  of  the  unit  may  constitute 
adequate  circumstantial  evidence  to 
support  a  finding  that  the  damage  was 
caused  by  the  family.  The  requirements 
for  proving  causation  by  family 
members  may  be  affected  by  provisions 
of  the  lease  form  drafted  by  the  PHA.  If 
permitted  by  State  law,  the  lease  could 
provide  that  the  tenant  is  responsible  for 
interior  damage  beyond  normal  wear 
and  tear  unless  the  tenant  can  prove 
that  the  damage  was  caused  by  persons 
not  on  the  premises  with  consent  of  the 
family,  or  was  caused  by  some  other 
factor  not  attributable  to  the  tenant.  The 
KiA  grievance  procedure  may  contain 


provisions  which  regulate  the  burden  of 
proof  in  the  administrative  hearing,  or 
the  procedures  for  proving  in  the  hearing 
who  caused  the  damage  to  the  unit. 

c.  Notice  of  Charges;  When  Charges 
Are  Due.  The  new  rule  provides 
(§  966.10(e)(l)(ii)): 

The  PHA  shall  give  the  Tenant  written 
notice  of  the  amount  of  any  charge  in 
addition  to  Tenant  Rent,  and  of  when  the 
charge  is  due. 

The  old  rule  provided  that  a  charge  for 
tenant  damage  or  for  excess 
consumption  of  PHA-fumished  utilities 
is  not  due  until  the  second  month  after 
the  charge  is  incurred.  For  example,  a 
charge  posted  on  January  1  could  not  be 
collected  until  March.  In  the  1986 
proposed  rule,  HUD  proposed  to 
eliminate  this  restriction  on  when 
charges  in  addition  to  rent  may  be 
collected,  and  to  require  instead  that  the 
PHA  must  give  "reasonable  notice"  of 
such  charges. 

PHA  comment  approves  this  proposed 
change.  The  PHA  should  not  have  to 
wait  to  the  second  month  after  a  cost  is 
incurred.  The  old  rule  restriction  causes 
delay  in  the  process  for  eviction  of  a 
tenant.  It  the  charges  are  not  paid  when 
due  (at  the  beginning  of  the  second 
month  after  the  month  when  the  charge 
is  incurred),  the  PHA  must  then  give 
{mother  30  days  notice  of  termination  of 
the  lease.  The  old  restriction  is  also 
confusing  for  tenants.  Removal  of  the 
restriction  gives  the  PHA  increased 
flexibility  for  faster  collection  of  charges 
in  addition  to  rent.  PHA  comment 
suggests  that  charges  should  be  due  at 
the  first  of  the  month  after  work  is  done. 

Legal  aid  comment  objects  to 
changing  the  old  restriction.  If  allowed 
flexibility,  the  PHA  may  set  short 
periods  for  notice  and  payment  of 
charges,  and  enforce  the  requirements 
unevenly.  The  question  of  whether  the 
PHA  has  given  "reasonable"  notice  will 
be  subject  to  litigation.  Comment  states 
that  under  the  present  rule  may  PHAs 
bill  quarterly  for  utility  surcharges.  This 
practice  ensures  eviction  of  the  most 
vulnerable,  who  don't  have  time  to  raise 
the  money. 

VHfii  comment  objects  to  the  proposed 
requirement  for  PHA  to  give  notice  of 
any  charges  when  due.  "The  PHA 
statement  of  charges  is  included  in  the 
monthly  rent  statement.  The  WIA 
should  not  be  required  to  give  advance 
notice  of  the  charge  prior  to  the  monthly 
billing. 

The  new  rule  does  not  require  any 
fixed  delay  in  collection  of  charges 
levied  by  the  PHA.  The  new  provision 
provides  simply  that  the  PHA  must  give 
the  tenant  written  notice  of  the  amount 
of  the  charge,  and  when  the  charge  is 


due.  To  pay  the  charge,  or  to  request  a 
grievance  on  the  charge,  the  tenant  has 
to  know  that  the  PHA  has  levied  a 
charge,  how  much  and  when  due.  The 
rule  does  not  state  that  the  notice  must 
be  "reasonable".  However,  the  rule 
allows  the  PHA  to  assess  "reasonable 
fees"  for  late  payment  of  rent  or  charges 
determined  by  the  PHA  (5  966.10(e)(2)). 

The  PHA  should  have  clear 
administrative  discretion  to  decide 
when  charges  are  payable  by  the  tenant 
under  the  lease.  Different  procedures 
may  be  appropriate  for  di^erent  types  of 
charges,  or  because  of  different  family 
circumstances.  In  some  cases,  the  PHA 
may  wish  to  bill  for  charges  as  soon  as 
the  amount  can  be  determined,  for 
example,  to  collect  damage  for 
destructive  behavior  by  the  family.  In 
other  cases,  the  PHA  may  wish  to 
spread  payment  over  a  period  of  time,  to 
facilitate  payment  by  the  tenant,  for 
example,  siu-charges  for  excess 
consuption  of  PHA-fumished  utilities. 
Examination  of  the  public  comments 
suggests  that  the  proposed  provision  for 
"reasonable"  notice  of  charges  in 
addition  to  rent  is  likely  to  be  a  source 
of  confusion  and  imnecessary  litigation, 
and  may  be  applied  in  a  way  that 
undesirably  limits  the  ability  of  the  PHA 
to  develop  a  scheme  for  assessment  of 
charges  other  than  rent. 

d.  Legal  Fees  and  Charges.  The  rule 
provides  (9  966.11(h])  that  the  lease  may 
not  include: 

[an]  agreement  by  the  Tenant  to  pay 
lawyer's  fees  or  other  legal  costs  even  if  the 
Tenant  wins  in  a  court  proceeding  by  the 
PHA  against  the  Tenant.  However,  the 
Tenant  may  t>e  obligated  to  pay  luch  costs  in 
the  Tenant  loses. 

Legal  aid  comment  asserts  that  the 
tenant  should  never  be  required  to  pay 
PHA  attorney  fees  or  court  costs. 
Allowing  the  PHA  to  collect  legal  fees  if 
the  tenant  loses  deters  the  tenant  from 
protecting  tenant  rights  in  State  court. 
The  assessment  of  cost  of  the  tenant  is 
more  troublesome  if  the  PHA  excludes 
eviction  from  the  PHA  grievance 
process,  so  that  the  tenant  can  only 
contest  eviction  through  the  court. 

PHA  comment  states  that  the  tenant 
should  pay  legal  fees  when  the  tenant 
loses  the  court  case.  Tenant  payment  of 
legal  fees  and  charges  is  a  vital 
ingredient  in  the  Hscal  health  of  the 
PHA,  and  helps  to  promote  tenant 
responsibility.  Tenants  get  free  help 
from  legal  aid,  but  the  PHA  is  forced  to 
retain  counsel.  Comment  states  that  the 
tenant  should  be  required  to  pay  legal 
costs  regardless  of  outcome,  even  if  the 
tenant  wins. 

The  rule  retains  the  prohibition  of 
lease  provisions  which  obligate  the 


Federal  Regigter  /  Vol.  53,  No.  168  /  Tuesday.  August  30,  1988  /  Rules  and  Regulations         33235 


tenant  to  pay  legal  costs  even  if  the 
tenant  wins  in  a  court  proceeding  by  the 
PHA  against  the  tenant.  Thus,  for 
example,  the  PHA-drafted  lease  may  not 
provide  that  the  tenant  must  pay  PHA 
legal  costs  of  an  eviction  action  if  the 
State  court  finds  that  the  PHA  lacks 
grounds  for  eviction.  The  prohibition  is 
consonant  with  similar  prohibitions  for 
other  HUD  rental  subsidy  programs. 

The  rule  provides  that  the  tenant  may 
be  obligated  to  pay  legal  costs  if  the 
tenant  loses.  The  tenant  should  not  be 
insulated  from  the  obligation  to  pay 
legal  costs  if  the  tenant  loses  in  the 
court  proceeding.  The  allocation  of  legal 
costs  should  be  determined  by  local  law 
and  practice.  Payment  by  the  losing 
party  is  not  unreasonable,  and 
compensates  the  PHA  for  the  fiscal  and 
administrative  burden  of  conducting  the 
litigation.  The  fact  that  the  tenant  may 
have  to  pay  legal  costs  if  the  tenant 
loses  discourages  the  tenant  from 
pursuing  an  unsound  or  frivolous 
position.  As  suggested  by  PHA 
comment,  the  obligation  to  pay  costs 
encourages  tenant  responsibility. 

The  rule  does  not  prohibit  imposition 
of  legal  costs  to  the  tenant  in  the 
absence  of  litigation,  or  if  litigation  does 
not  proceed  to  judgment,  or  the  use  of  a 
lease  provision  which  imposes  such 
costs  on  the  tenant. 

PHA  may  be  forced  to  tal<e  steps 
toward  eviction  (e.g.,  by  serving  a  notice 
to  quit)  as  a  technique  of  inducing 
tenant  compliance  with  the  lease,  so 
that  the  tenant  will  pay  up  the  rent,  or 
will  stop  unacceptable  conduct  If  the 
tenant  complies,  the  eviction  is  not 
pursued.  A  PHA  comment  states  that  the 
PHA  should  be  allowed  to  charge  costs 
to  tenant  if  the  PHA  stops  the  eviction 
action  after  the  tenant  pays  the  amount 
sued  for.  If  the  PHA  can  only  charge 
costs  to  the  tenant  if  the  tenant  loses, 
the  PHA  is  forced  to  proceed  to 
judgment,  thus  damaging  the  tenant's 
credit  history.  The  tenant  should  be  able 
to  acknowledge  error,  remedy  the 
problem,  pay  costs  and  avoid  the 
judgement. 

It  is  fair  to  make  the  tenant  pay  PHA 
legal  costs  which  are  incurred  because 
of  the  tenant's  non-compliance  with  the 
lease.  Equally  important,  the  existence 
of  a  penalty  for  delay  (in  the  form  of  a 
requirement  to  pay  the  PHA  legal  costs) 
will  tend  to  promote  compliance  with 
the  lease.  Conversely,  the  absence  of  a 
penalty  tends  to  undermine  the 
incentive  for  compliance  with  the  lease. 
The  rule  leaves  the  door  open  to  PHA 
use  of  lease  clauses  which  require  the 
tenant  to  pay  PHA  legal  costs  if  a  legal 
action  does  not  proceed  to  judgment. 
Comment  states  that  if  the  tenant  is 
required  to  pay  legal  fees  if  tenant  loses, 


a  losing  PHA  should  also  be  required  to 
pay  legal  fees.  This  suggestion  is  not 
adopted.  The  rule  does  not  require 
payment  of  legal  fees  by  either  tenant  or 
PHA.  The  rule  also  does  not  require  that 
there  be  symmetry  in  the  imposition  of 
costs,  such  that  the  tenant  is  required  to 
pay  costs  if  costs  are  imposed  on  the 
PHA  by  State  law  or  the  lease,  or  that 
the  PHA  is  required  to  pay  costs  if  costs 
are  imposed  on  the  tenant. 

5.  Non-Payment 

a.  Remedy  for  Non-payment.  A  tenant 
may  fail  to  pay  rent  or  charges  on  time. 
The  delinquency  may  be  for  the  whole 
payment  due,  or  only  a  portion  of  the 
payment.  The  delinquency  may  occur  on 
an  isolated  occasion,  or  may  be 
repeated  month  after  month.  There  are 
two  sanctions  for  non-payment.  The 
PHA  may  evict  the  tenant,  or  the  PHA 
may  charge  a  late  fee.  Legal  aid 
comment  aims  to  restrict  the  right  of  the 
PHA  to  impose  sanctions  for  tenant  non- 
payment Comment  argues  that  HUD 
should  narrow  the  authority  of  the  PHA 
to  terminate  tenancy  for  non-payment  of 
rent  or  charges,  or  to  impose  fees  for 
late  payment  PHA  comment,  on  the 
other  hand,  welcomes  provisions  which 
strengthen  the  administrative  authority 
of  the  PHA  to  devise  and  impose  prompt 
and  effective  sanctions  for  non- 
payment. 

The  U.S.  Housing  Act  of  1937  provides 
(section  6(c)(4)(B),  42  U.S.C. 
1437(c)(4)(B))  that  a  PHA  must  comply 
with  procedures  and  requirements 
prescribed  by  HUD  to: 

assure  that  sound  management  practices  will 
be  followed  in  the  operation  of  the  [public 
housing]  project,  including  requirements 
pertaining  to  *  *  *  the  establishment  of 
satisfactory  procedures  designed  to  assure 
the  prompt  payment  and  collection  of  rents 
and  the  prompt  processing  of  evictions  in  the 
case  of  non-payment. 

In  this  rule,  the  lease  provisions  are 
designed  to  provide  a  contractual  basis 
for  vigorous  enforcement  by  the  PHA  of 
the  tenant's  responsibility  to  pay  rent 
and  charges  under  the  lease.  With 
respect  to  non-payment  of  rent  the  lease 
provisions  carry  out  the  statutory 
directive  to  assure  that  PHAs  establish 
satisfactory  management  procedures  for 
the  prompt  payment  of  rents  and 
processing  of  evictions  (see  House 
Committee  Report  93-1114,  pp.  23-25. 
June  17. 1974). 

The  expectation  of  the  tenant  that  the 
PHA  is  ready  and  able  to  impose 
effective  penalties  for  non-payment  is 
the  necessary  underpinning  to  induce 
the  tenant  to  pay  on  time.  "The  lack  of  a 
penalty  for  late  payment  is  likely  to 
promote  a  pattern  of  rent  delinquency. 
The  Department  has  noted  that: 


Although  the  payment  of  rent  is  difTicult  for 
a  poor  family,  the  requirement  for  payment  of 
the  statutory  rent  contribution  could  collapse 
unless  enforced  by  the  possibility  of  effective 
sanctions.  (49  FR  at  12218.  March  29, 19B4.) 

Comment  states  that  late  payment 
should  not  be  ground  for  eviction  in 
assisted  housing.  Other  comment  states 
that  chronic  inexcusable  late  payment 
should  be  ground  for  eviction  (but  that 
the  PHA  should  not  be  allowed  to 
assess  fees  for  non-payment). 

A  public  housing  tenant  does  not  pay 
market  rent  or  an  economic  rent  which 
covers  the  costs  to  provide  the  housing. 
The  tenant  is  required  to  pay  as  rent  a 
portion  of  income  determined  by  statute 
(U.S.  Housing  Act  of  1937,  section  3(a). 
42  U.S.C.  1437a(a)),  and  HUD  regulation 
(24  CFR  Part  913).  The  PHA  must  have 
the  power  to  enforce  the  tenant's  rent 
contribution,  by  assessment  of  fees  for 
'  late  payment  or  by  eviction  of  a  tenant 
Late  payment  of  rent  may  have  serioiu 
consequences  for  the  PHA,  including 
PHA  costs  to  collect  the  delayed 
payment.  The  lack  of  an  effective 
sanction  for  late  payment  will  lead  to 
habitual  late  payment  by  the  tenants. 

To  enforce  the  tenant's  duty  to  pay 
rent  the  PHA  must  be  able  to  terminate 
the  tenancy  for  non-payment  The 
prospect  of  possible  eviction  is  the  most 
drastic  and  effective  sanction  for  non- 
payment of  rent  or  charges,  and  is  the 
most  powerful  stimulus  for  the  prompt 
payment  of  rent.  The  suggested 
distinction  between  non-pajinent  and 
late  payment  is  not  a  viable  basis  for 
distinguishing  cases  which  should  or 
should  not  be  grounds  for  termination  of 
tenancy.  If  a  tenant  may  not  be  evicted 
for  late  payment,  the  tenant  will  wait  to 
the  last  possible  moment  to  pay  the  rent. 

A  tenant  may  be  evicted  for  non- 
payment (including  a  single  or  repeated 
late  payment)  for  any  of  the  statutory 
grounds  for  termination  of  tenancy:  for 
serious  or  repeated  violation  of  the 
lease,  or  for  other  good  cause.  In  the 
next  section  of  this  Preamble,  we 
discuss  when  non-payment  of  rent  or 
charges  may  be  treated  as  a  serious 
violation  of  the  lease. 

b.  Non-payment  as  Serious  Violation 
of  Lease.  Under  section  8(1)(4)  of  the 
U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437d(l)(4)),  the  PHA  may  terminate  the 
tsnancy  for  "serious  or  repeated 
violation"  of  the  lease.  The  proposed 
rule  would  provide  that  "non-payment 
of  rent  or  charges  under  the  lease 
(including  any  portion  of  such  amounts)" 
is  a  serious  violation  of  the  lease.  Non- 
payment is  therefore  a  ground  for 
termination  of  tenancy,  even  if  the 
violation  is  not  repeated. 
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Legal  aid  comment  states  that  non- 
payment of  PHA  charges  should  not  be 
treated  as  a  serious  violation.  Comment 
states  that  providing  that  any  non- 
payment of  any  rent  or  any  diarge  is  a 
"serious"  lease  violation  leaves  too 
much  room  for  PHA  discretion. 
Comment  objects  to  allowing  the  PHA  to 
evict  when  only  a  portion  of  rent  or 
charges  is  due,  or  only  a  small  amount  is 
due.  PHA  comment  approves  HUD's 
proposed  treatment  of  termination  of 
tenancy  for  non-payment.  On 
reconsideration,  HUD  has  decided  to 
revise  the  provision  that  any  non- 
payment of  any  amount  of  rent  or  PHA 
charges  is  a  "serious"  lease  violation. 

The  concept  of  "serious"  violation  is 
significant  because  it  determines 
whether  a  single  lease  violation  is 
ground  for  termination  of  tenancy  under 
the  standard  in  the  1983  law.  The  PHA 
may  terminate  the  tenancy  either  for 
"serious"  violation  or  for  "repeated" 
violation  of  the  lease.  Any  pattern  of 
repeated  violation  may  be  ground  for 
termination  of  tenancy.  A  single 
violation  is  ground  for  termination  only 
if  the  violation  is  "serious". 

The  PHA  needs  to  determine  whether 
a  single  non-payment  of  rent  or  charges 
is  a  serious  lease  violation,  and  hence 
ground  for  termination  of  tenancy.  This 
determination  may  properly  be  based  on 
an  array  of  factors  relating  to  impact  of 
non-payment  on  PHA  administration  of 
the  program.  These  factors  may  include 
the  absolute  amount  of  money  due  from 
the  tenant,  the  portion  of  the  amount 
due  which  is  delinquent.  PHA 
administrative  and  legal  costs  in 
collecting  delinquent  rent  or  charges,  the 
effect  of  delinquency  on  PHA 
collections,  how  long  the  payment  is 
overdue  or  other  factors.  In  determining 
seriousness  of  violation  in  an  individual 
case,  the  question  is  not  primarily 
whether  an  isolated  violation  in  the 
particidar  case  will  have  a  serious 
impact  on  the  PHA  program,  but 
whether  the  type  of  violation  involved 
would  have  a  serious  impact  if  broadly 
replicated  in  the  PHA  program. 

The  final  rule  provides  15  g6e.21(b)(2)) 
that: 

The  PHA  may  deteraiine  that  non-payment 
of  Tenant  Rent  or  charges  is  a  serious 
violation  of  the  lease.  In  making  this 
determination,  the  PHA  may  consider  factors 
relating  to  impact  of  such  non-payment  on 
PHA  administration  of  the  program.  These 
factors  may  include  the  amount  owed,  how 
much  of  the  amount  owed  is  overdue,  costs  of 
collection,  effect  of  non-payment  on 
collection  of  rents  and  charges,  how  long  the 
payment  is  overdue,  or  other  factors.  The 
PHA  may  estabUsh  a  policy  for  determining 
what  type  of  non-payment  will  be  treated  as 
a  serious  violation  of  the  lease. 


The  iiutial  determination  of  the 
seriousness  of  different  types  of  lease 
violation  rests  with  the  PHA.  The  PHA 
has  a  continuing  responsibility  for 
management  of  the  local  public  housing 
program.  The  PHA  is  in  the  best  position 
to  know  how  non-payment  will  affect 
PHA  collections,  and  the  PHA's  overall 
strategy  for  administration  of  the  local 
program,  and  therefore  whether  the  non- 
payment should  be  treated  as  a 
"serious"  violation  of  the  lease.  The  rule 
specifies  that  in  making  this 
determination  the  PHA  may  weigh  a 
broad  range  of  factors  relating  to 
management  of  the  program.  HUD 
expects  that,  in  practice,  most  PHAs  will 
develop  a  general  pattern  for  handling 
non-payment  cases,  rather  than  handle 
the  cases  by  an  isolated  examination  of 
each  individual  instance  of  tenant  non- 
payment. 

The  PHA  may  elect  to  adopt  a  formal 
policy  for  determining  when  non- 
payment (a  single  instance)  is  a  serious 
violation,  and  thus  grounds  for 
termination  of  tenancy.  The  adoption  of 
such  a  policy  has  several  advantages. 
First  the  process  of  adopting  the  policy 
is  an  occasion  for  systematic 
consideration  of  different  types  of  non- 
payment, and  the  relation  of  non- 
payment to  PHA  management  policy. 
Second,  the  adoption  of  a  formal  policy 
will  tend  to  result  in  a  more  consistent 
treatment  of  non-payment  cases,  that  is 
better  related  to  overall  HiA 
management  policies. 

The  rule  does  not  require  that  the 
PHA  adopt  a  formal  policy  on  when 
non-payment  is  a  serious  violation.  The 
PHA  may  choose  to  determine  if  the 
violation  is  a  serious  lease  violation  on 
an  informal  or  ad  hoc  basis. 

The  PHA  may  terminate  tenancy  if  the 
tenant  commits  a  "serious  or  repeated" 
lease  violation  by  failing  to  pay  rent  or 
charges  when  due.  However,  even  if 
there  are  grounds  for  termination,  the 
PHA  may  decide  that  the  tenant  should 
not  be  evicted. 

c.  Excuse  for  Late  Payment;  Grace 
Period.  Comment  argues  that  non- 
payment should  not  be  ground  for 
termination  of  tenancy  if  the  non- 
payment is  excusable,  or  residts  from 
circumstances  beyond  control  of  the 
tenant.  Comment  states  that  inability  to 
pay  rent  on  time  may  result  from  late 
receipt  of  income,  or  from  emergency  or 
other  special  circumstances.  Late 
payment  should  not  be  automatic 
grounds  for  eviction. 

In  public  housing,  the  amoimt  of  rent 
is  based  on  family  income.  Comment 
argues  that  rent  should  not  be  payable 
before  the  family  has  received  the 
income  on  which  the  rent  is  based.  The 
family  may  not  receive  income  on  the 


first  of  the  month.  Wages  or  welfare  or 
other  government  benefits  may  be  paid 
late.  Wages  or  welfare  payments  may 
be  paid  twice  monthly  (rather  than  on 
the  first  of  the  month).  Comment  asserts 
that  rent  should  not  be  due  before  some 
interval  following  actual  receipt  of 
income.  Comment  states  that  HUD 
should  allow  a  "reasonable"  time, 
shouid  allow  three  days  after  actual  late 
receipt  of  regularly  scheduled  income,  or 
should  set  a  minimum  Federal  grace 
period. 

Public  housing  rent  is  calculated  on  an 
estimate  of  anticipated  income  over  the 
period  to  the  next  scheduled 
reexamination,  and  is  based  on  the 
income  information  provided  by  the 
family.  The  rent  determination 
essentially  "averages  out"  family 
income  over  the  reexamination  period. 
Actual  income  in  any  particular  month 
may  be  more  or  less  than  the  average 
monthly  income  over  the  year,  because 
of  changes  in  family  income  or  because 
of  variations  in  the  time  at  which  the 
income  is  received.  The  rent  due  to  the 
PHA  at  the  beginning  of  each  month  is 
not  based  on  the  income  actually 
received  by  the  family  during  the  month 
immediately  preceding  the  rental 
payment,  but  on  the  average  monthly 
income  for  the  period  covered  by  the 
reexamination.  Under  this  system,  it  is 
the  responsibility  of  the  tenant  to  put 
aside  enough  money  to  cover  the 
statutory  rental  payment  when  the 
payment  is  due.  This  type  of  system 
permits  practical  administration  of  the 
statutory  requirements  for  determination 
or  rent  based  on  family  income. 

Family  income  may  be  comprised  of 
income  from  various  sources,  received 
at  varying  intervals,  at  varying  points  of 
the  month  and  with  varying  regularity. 
The  time  when  income  is  actually 
received  is  affected  by  a  host  of 
particular  circumstances.  Conunent 
indicates  that  rent  due  each  month 
should  be  based  on  amounts  actually 
received  during  the  preceding  month,  or 
should  be  payable  piecemeal  over  the 
course  of  the  month,  as  the  family 
receives  the  segments  of  family  income 
on  which  the  rent  is  based  (such  as  a 
biweekly  payment  of  welfare  benefits). 

HUD  believes  that  a  system  based  on 
these  principles  would  not  be  workable. 
Currently,  a  PHA  is  required  to 
determine  tenant  rent  "at  least 
annually",  as  required  by  statute.  Under 
the  proposed  change,  the  PHA  would 
have  to  separately  determine  rent 
payable  for  each  individual  month,  or 
even  at  particular  points  during  the 
month.  Moreover,  the  determination  of 
how  much  is  due  would  depend  on  facts 
concerning  when  the  income  was 
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received  during  the  month.  The  PHA 
would  be  forced  to  use  new  procedures 
for  monthly  determination  of  the 
monthly  rent,  and  to  give  opportunity  for 
the  tenant  to  show  excuses  for 
nonpayment.  Verification  of  tenant 
excuses  would  be  burdensome  or 
impossible. 

Institution  of  the  proposed  changes 
would  vastly  increase  difficulties  of  the 
PHA  in  projecting  and  planning  for 
tenant  rental  income.  Receipts  would  be 
subject  to  erratic  variations  depending 
on  actual  or  alleged  delays  in  payment. 
Comment  states  that  the  rule  should 
protect  a  tenant  who  cannot  pay  the  rent 
due  to  loss  of  income,  or  who  needs 
funds  to  cover  a  financial  emergency, 
such  as  desertion  by  the  family 
breadwinner,  delay  or  wrongful 
termination  of  governmental  benefits, 
death  in  the  family,  loss  of  employment. 
These  cases  may  be  divided  into  two 
categories:  (1)  Cases  in  which  the  tenant 
loses  some  income  source  originally 
included  in  the  estimate  of  family 
income  used  to  compute  the  rent,  e.g., 
when  a  family  member  loses  a  job,  or  (2] 
cases  in  which  the  family  needs  to  use 
family  income  for  some  urgent  purpose, 
e.g.,  emergency  medical  expenses. 

If  there  is  a  decrease  in  anticipated 
family  income,  the  tenant  may  ask  for 
an  interim  examination.  Section 
960.209(b)  provides  that  if  there  is  a 
change  in  income  between  regular 
reexaminations  the  PHA  must  "make 
any  adjustments  determined  to  be 
appropriate"  (see  discussion  at  section 
III.G.2.b  of  this  Preamble). 

The  need  to  use  rent  money  for  some 
other  urgent  and  meritorious  purpose 
cannot  be  accepted  as  an  excuse  for 
non-payment  of  rent.  In  the  nature  of  the 
public  housing  program,  the  duty  to  pay 
t    rent  is  always  imposed  on  a  family  of 
K  slender  financial  resources.  Almost 
I    always,  the  family  has  many  pressing 
financial  needs.  The  statutory  rent 
formula  represents  a  Congressional 
determination  that  all  families  in  public 
housing  must  pay  a  rental  contribution 
based  on  the  amount  of  family  income. 
There  is  no  statutory  exception  for  a 
family  which  alleges  a  compelling  need 
to  use  the  rental  monies  for  some  other 
purpose,  however  worthy. 

Beyond  the  fiscal  benefits,  universal 
enforcement  of  rent  payment  against  all 
assisted  families  is  an  element  in  the 
education  of  the  families  in  the  personal 
and  financial  discipline  needed  to 
escape  from  poverty.  Public  housing 
families  must  learn  to  plan  and  save  for 
the  monthly  rent  payment,  and  so  must 
bear  the  consequences  if  they  do  not.  In 
addition,  tough  and  universal 
enforcement  of  the  rent  requirement  is 


more  likely  to  breed  respect  and  care  for 
the  housing. 

Comment  states  that  the  grace  period 
for  payment  of  rent  under  the  Federal 
rule  should  never  be  less  than  allowed 
under  State  law.  Comment  notes  that 
protections  beyond  the  Federal  rule  may 
be  allowed  to  a  tenant  under  State  law, 
such  as  the  right,  in  a  particular  State,  to 
redeem  the  tenancy  by  payment  of  back 
rent. 

Nothing  in  this  rule  is  intended  to 
override  State  law  protections  for  a 
tenant  who  is  delinquent  in  the  payment 
of  rent,  or  to  cut  short  any  grace  period 
which  may  be  required  under  the  State 
law.  The  Federal  statute  and  this  rule 
establish  minimum  procedural  and 
substantive  protections  for  a  public 
housing  tenant.  These  Federal 
protections  may  be  supplemented  by 
additional  protections  which  are 
required  by  State  law,  and  which  do  not 
contravene  any  element  of  the  Federal 
Scheme. 

d.  Fees  for  Late  Payment.  (1) 
Authority  to  Levy  Fee  for  Late  Payment. 
The  rule  (§  966.10(e)(2))  permits  a  PHA 
to  assess  the  tenant  reasonable  fees 
because  of  late  payment  of  rents  or 
charges  to  the  PHA. 

Comment  states  that  penalties  for  late 
payment  should  not  be  allowed,  or 
should  not  be  allowed  for  late  payment 
of  charges  other  than  rent.  Conunent 
states  ^at  because  public  housing 
tenants  are  indigent,  late  charges 
increase  the  likelihood  that  a  tenant  in 
arrears  will  not  be  able  to  catch  up. 
Instead  of  inducing  prompt  payment, 
late  fees  make  catching  up  virtually 
impossible. 

Other  comment  strongly  urges 
retention  of  late  payment  penalties.  The 
imposition  of  penalties  for  late  payment 
is  a  tool  to  assure  timely  payment  by  the 
tenant.  Failure  to  charge  penalties  for 
late  payment  will  result  in  high 
delinquency,  high  turnover  and 
unnecessary  use  of  manpower  to  collect 
back  rent.  The  lack  of  late  charges  will 
result  in  more  evictions. 

The  imposition  of  late  fees  is  a 
legitimate  way  of  getting  famiUes  to  put 
rent  or  charges  on  time.  The  use  of  late 
fees  for  this  purpose  helps  enforce  the 
statutory  requirement  for  PHAs  to 
establish  satisfactory  procedures 
"designed  to  assure  the  prompt  payment 
and  collection  of  rents"  (U.S.  Housing 
Act  of  1937,  section  6(c)(4)(B),  42  U.S.C. 
1437d(c)(4)(B)).  By  charging  fees  for  late 
payment  of  rent  or  other  charges,  the 
PHA  may  be  able  to  avoid  the  need  for  a 
more  drastic  sanction  against  a  non- 
paying  tenant — by  evicting  the  family 
from  the  unit.  The  PHA  should  be  able 
to  utilize  lesser  remedies,  to  minimize 


the  need  for  recourse  to  more  severe 
actions  against  the  tenants. 

Comment  states  that  the  PHA  should 
not  be  allowed  to  levy  late  fees  for  non- 
payment of  charges  other  than  rent  such 
as  charges  for  maintenance  or  for  excess 
consumption  of  utilities.  The  late  fee  is 
an  unreasonable  punishment  for  a 
tenant  who  owes  a  small  amount  for 
charges,  or  who  contests  the  validity  of 
the  charge.  If  tenant  is  contesting  the 
charge,  non-payment  may  create  a 
potential  liability  equal  to  the  contested 
charge.  Comment  alleges  that  a  charge 
for  late  payment  discourages  the  tenant 
from  contesting  the  charge. 

The  final  rule  allows  the  PHA  to 
assess  late  charges  for  non-payment  of 
rent  or  other  charges.  The  reasons  for 
permitting  the  PHA  to  levy  late  fees 
apply  equally  to  late  payment  of  PHA 
charges  as  to  late  payment  of  monthly 
rent.  The  PHA  must  have  a  sanction, 
short  of  eviction,  that  gives  the  tenant 
an  incentive  to  pay  up  charges  owed  to 
the  PHA. 

HUD  does  not  agree  that  the 
assessment  of  a  late  charge  is  likely  to 
discourage  the  tenant  from  contesting 
PHA  charges,  either  through  the  PHA 
grievance  process  or  as  a  defense  in  an 
eviction  action  brought  by  the  PHA.  The 
tenant  can  both  pay  and  contest  the 
charge.  Alternatively,  if  the  tenant  does 
not  pay  the  charge,  the  possible 
imposition  of  a  late  fee  on  top  of  the 
original  charge  may  fortify  the  tenant's 
incentive  to  contest  the  charge.  Payment 
of  a  charge  other  than  rent,  including  a 
late  charge  (for  non-payment  of  rent  or 
other  charges)  is  not  a  prerequisite  for 
use  of  the  PHA  grievance  procedure  to 
contest  assessment  of  the  charge. 

Comment  states  that  if  a  tenant 
contests  the  claim  of  non-pajTnent.  the 
PHA  should  not  be  allowed  to  impose 
charges  for  non-payment  until  the  tenant 
is  adjudged  responsible.  This 
recommendation  is  not  adopted.  When 
the  tenant  does  not  pay  the  rent  on  time, 
the  PHA  suffers  administrative  and 
fiscal  damage  from  the  time  of  non- 
payment, not  merely  from  the  time  when 
the  tenant  is  adjudged  responsible  for 
non-payment. 

(2)  Amount  of  Fee  for  Late  Payment. 
Comment  states  that  the  PHA  should 
only  be  allowed  to  impose  "reasonable" 
late  fees,  or  proposes  various  limits  on 
the  amount  of  such  fees.  Comment 
acknowledges  that  the  PHA  must  charge 
reasonable  late  fees  as  an  incentive  for 
prompt  payment.  However,  a 
requirement  that  fees  must  be 
"reasonable"  does  not  give  sufficient 
guidance.  Under  this  broad  standard, 
PHAs  will  abuse  the  authority  to 
determine  the  amount  of  the  late 
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payment  fee.  PHAs  will  impoee  late  fees 
which  are  unreasooable  A  Doore  explicit 
rule  would  proooote  aiore  reasonable 
and  predictable  action  by  the  KiA. 

Comment  states  that  a  late  fee  for 
non-payment  of  charges  other  than  rent 
should  bear  a  lelaticHiship  to  the  amount 
of  the  charge,  should  be  capped  at  a 
percentage  of  the  amoont  due,  or  should 
not  be  higher  than  the  amoimt  of  the 
charge.  Other  comment  states  that  late 
charges  should  be  based  on  reasonable 
compensation  for  delay,  but  should  not 
be  a  "penalty".  Comment  states  that  the 
late  charge  should  not  exceed  the  legal 
rate  of  interest 

The  proposed  rule  would  permit  a 
lease  provision  which  allows  the  PHA  to 
assess  "reasonable  penalties'*  for  late 
payment  of  rent  or  charges.  The  final 
rule  provides  that  the  lease  may  require 
the  tenant  to  pay  '^asonable  fees"  for 
late  payment  of  rent  or  charges 
determined  by  the  mA  9  966.10(e)(2)). 
The  term  '•fees",  rather  than  "penalties", 
is  used  as  a  more  neutral  description  of 
charges  imposed  on  a  tenant  who  delasrs 
payment  of  rent  or  diaiges.  The  fees 
may  or  may  not  be  intended  as  a 
"penaity".  The  standard  contrcrihng  the 
amomt  of  late  pasmient  fees  is 
separately  and  si^iciently  expressed  by 
requii-ing  that  fees  must  be 
"reasonable". 

The  reasonableness  standard  is 
flexible,  and  allows  the  FHA  to  consider 
any  appropriate  factors  in  setting  the 
amotmt  of  fees  for  late  payment  of  rent 
or  charges.  Pw  example,  the  amount  of 
late  charges  could  be  designed  to  meet 
PHA  administrative  costs  as  a  result  of 
late  payment,  or  to  provide  an  incentive 
for  prompt  payment.  The  amotmt  of  ihe 
fee  could  reflect  the  amount  and  period 
of  delinquency  by  a  tenant.  The  amount 
of  the  fees  coold  also  reflect  FHA 
experience  with  particular  tenants.  The 
PiiA  may  elect  to  charge  higher  fees  for 
a  tenant  who  is  habitually  delinquent 
than  for  an  initial  delinquency.  The 
PHA's  determination  may  take  into 
account  the  motivations  or 
circumstances  of  a  particular  tenant 
such  as  the  degree  of  hardship  to  the 
family.  A  system  for  determination  of 
late  fees  may  be  based  on  a  formal  and 
detailed  articulation  of  rules. 
Alternatively,  a  system  may  allow 
considerable  room  for  case-by-case 
judgment  by  PHA  managament  based 
on  knowledge  of  the  family  and  of  the 
PHA's  management  in^ieratives. 

In  all  cases,  the  late  fees  must  be 
"reasonable".  HUD  finds  no  reason  or 
advantage  for  attempting  to  limit  late 
fees  by  a  more  explicit  Federal 
standard.  It  would  be  difficult  to  devise 
a  more  elaborate  and  explicit  standard 
which  captures  the  full  range  of 


appropriate  coosideratioBS  summarised 
in  the  concise  and  flexible  requirement 
that  late  fees  must  be  reasonable. 

HUD  also  finds  no  reason  for  stating 
any  more  expticit  standard  governing 
the  rektionship  between  the  amoimt  of 
rent  or  charge  owed  by  the  tenant  and 
the  amount  of  late  fiee  for  non-payment 
of  the  amoont  owed.  The 
reasonableness  standard  affords  a 
reasonable  restriction  on  the  imposition 
of  fees  which  are  disproportionate  to  the 
amount  of  the  original  rent  or  charge. 
Moreover,  there  may  be  good  reasons 
for  establishing  a  late  fee  not  directly 
based  on  the  amount  of  the  original 
charge.  First  the  PHA's  administiative 
costs  to  collect  delinquencies  may  not 
bear  a  direct  or  close  relation  to  Uie 
amount  of  the  original  charges. 
Administrative  costs  to  pursue 
particular  delinquencies  may  exceed  the 
amounts  the  PHA  is  trying  to  collect. 
Second,  fees  may  be  designed  to  support 
integrity  of  the  PHA  collection  system — 
by  imposing  additional  fees  on  a  tenant 
who  pays  late  In  this  connection,  the 
relevant  qeestion  in  deteraunkig  the 
amount  of  the  fee  is  not  or  seed  not  be, 
how  mudt  is  owned,  twt  bow^Buch  late 
fee  will  be  adequate  stimulus  for  prompt 
payment 

e.  Non-payment  of  Utility  Bill 
Sometimes  utilities  are  paid  by  the  PHA 
and  included  in  rent  ("PHA-fiunished 
utilities"}.  Sometimes  utilities  are  paid 
by  the  toiant  and  are  not  included  in 
the  rent  (Tenant-piuxhased  titilities") 
(see  generally.  S  g66.10(d)).  If  utilities  are 
to  be  paid  by  the  tenant  a  utility 
allowance  is  deducted  bom  the  tenant's 
rent  to  the  PHA,  so  that  the  tenant  will 
have  enough  money  to  pay  fox  utilities. 
In  the  final  rule,  the  discussion  of 
utilities  is  revised  by  adding  a  new 
provision  (5  966.10(d)(4)(ii))  concerning  a 
shut-off  of  tenant-purchased  utilities: 

"If  there  are  Tenant-purchased 
utilities,  and  the  utility  supplier  shuts  off 
utitities  because  of  Tenant's  failure  to 
pay  the  utility  bill,  occurrence  of  the 
shut-off  shall  be  considered  a  serious 
violation  of  the  lease  by  the  Tenant" 

A  utility  shut  off  may  damage  the 
structure,  and  may  result  in 
deterioration  of  living  conditions  in  the 
project,  for  other  families  as  well  as  the 
family  which  fails  to  pay  the  utility  bill. 
It  is  the  tenant's  responsibility  to  pay 
the  bill. 

H.  Information  and  Certification 

1.  Duty  to  Supply 

The  tenant  is  required  to  supi^y  any 
information  whii.h  I  lUD  or  the  VHA 
determine  to  be  necessary.  This  includes 
information  needed  to  detennine  tenant 


rent  The  mJe  provides 

(i  g6M0(hHlXiv))  that  the  tenant  must 

Supply  my  certification,  releaie, 
InfoniMtiaB  or  docnmeDtstion  which  the  PHA 
or  HUD  di  amiiMi  to  be  necesniy. 
includiBg  sobmissioBa  required  by  the  PHA 
for  an  aooiMl  reexamination  or  inlcrim 
reexamination  of  Family  income  and 
composition  in  accordance  with  HUD 
requirements  *  •  •  • 

In  the  final  rale,  the  statement  (rf  a 
tenant's  duty  is  amplified  by  providing 
(S  9e&10(hK3)(ii)]  that  the  lease  must 
include  a  tenant  certification  that 

All  information  or  docmnentation 
submitted  by  the  Tenant  and  other 
members  of  the  Household  to  the  PHA 
in  connection  with  any  Federal  housing 
assistance  program  (before  and  during 
the  lease  term]  are  true  and  complete  to 
the  best  of  the  Tenant's  knowledge  and 
belief. 

This  tenant  certification  in  the  lease 
covers  both  a  submission  of  information 
by  the  tenant  before  execution  of  the 
lease  (such  as  information  submitted  to 
sapport  tenant's  applicatioa  for 
acknissjoa  to  public  housing),  mod  a 
submissiaii  dating  the  term  of  the  lease 
(such  as  inkrmaticai  submitted  at 
annual  rccertification  during  the  tens  of 
the  lease). 

PHA  comment  agrees  that  the  lease 
should  obligate  the  tenant  to  sui^y 
information  or  certificati<Hi  demanded 
by  the  PHA.  However,  le^l  aid 
comment  asserts  that  a  requirement  for 
submissioD  of  any  PHA-required 
documentation  is  overbroad.  Tenant 
privacy  ^Kmld  be  protected.  Comment 
states  that  a  PHA  may  demand  open- 
ended  releases,  which  would  enable  the 
PHA  to  obtain  information  which  is  not 
relevant  The  mA  should  only  be 
allowed  to  require  submission  of 
"relevant"  or  "necessary" 
documentation.  The  rule  should  specify 
that  the  PHA  may  only  require  the 
tenant  to  furnish  information  or  releases 
in  connection  with  family  income  or 
family  composition. 

All  public  housing  tenants  must 
supply  information  on  family  income 
and  composition.  The  information  is 
needed  to  determine  the  rent  in 
accordance  with  Federal  requirements. 
A  PHA  may,  however,  legitimately 
determine  that  there  is  need  for  other 
information,  for  example  information 
bearing  on  the  possibility  of  violent  or 
illegal  activity  by  family  members.  HUD 
will  not  limit  the  PHA  to  requiring 
tenants  to  furnish  information  on  family 
income  or  composition. 

The  rule  provides  that  the  tenant  most 
supply  any  information  "which  the  PHA 
or  HUD  determines  to  be  necessary" 
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(§  966.10{h)(l)(iv)).  Thus  the  tenant's 
duty  to  furnish  information  to  the  PHA 
depends  on  the  PHA's  determination 
that  the  information  is  "necessary". 
HUD  finds  no  need  to  change  this 
regulatory  language.  The  PHA  must  be 
left  the  discretion  to  decide  what  type  of 
information  is  necessary,  over  and 
above  the  minimum  required  by  HUD. 
As  in  most  aspects  of  day-to-day 
management  of  public  housing,  the  PHA 
should  have  the  flexibility  to  decide 
what  is  needed  in  the  local  public 
housing  program.  HUD  has  no 
information  or  reason  to  believe  that  the 
PHA  discretion  to  decide  what 
information  is  necessary  has  been,  or 
will  be,  widely  abused. 

2.  Failure  To  Supply — ^Termination  of 
Tenancy 

The  PHA  may  determine  that  the 
tenant's  failure  to  supply  PHA-required 
information  "timely"  is  a  serious  lease 
violation  {5  966.21(b)(1)).  Comment 
states  that  the  tenant  may  not  know 
what  "timely"  means,  and  that  the  term 
can  be  abused  by  the  PHA. 

To  submit  information  "timely",  the 
tenant  must  be  told  what  must  be 
submitted  and  when.  To  clarify  this 
point,  the  Bnal  rule  adds  a  new 
provision  (§  g66.10(f)(4)]  that: 

The  PHA  shall  give  the  Tenant  reasonable 
notice  of  what  certification,  release, 
information  or  documentation  must  be 
supplied  to  the  PHA.  and  of  the  time  by 

which  any  such  item  must  be  supplied 

*  *  *  • 

The  PHA  may  terminate  tenancy  for 
"serious  or  repeated"  violation  of  the 
lease  (§  g66.21(a)).  The  proposed  rule 
states  that  a  tenant's  failure  to  timely 
supply  to  the  PHA  any  certification, 
release,  information  or  documentation 
on  family  income  or  composition  is  a 
serious  violation  of  the  lease. 

PHA  comment  welcomes  the 
clarification  that  the  tenant's  failure  to 
supply  required  information  is  a 
'serious"  violation,  and  is  grounds  for 
termination  of  tenancy.  The  lease  should 
provide  that  the  tenant's  refusal  to 
complete  reexamination,  provide 
required  verification  or  sign  a  required 
release  is  grounds  for  eviction.  Tenants 
often  fail  to  respond  to  the  PHA's 
request  for  recertification  or  other 
information.  Tenant  delay  often  holds 
up  timely  completion  of  reexamination, 
and  causes  a  great  administrative 
burden  for  the  PHA.  The  old  rule  does 
not  plainly  establish  that  failure  to 
provide  required  information  is  a  serious 
violation  of  the  lease.  The  new  provision 
helps  a  PHA  secure  the  cooperation  of 
the  tenant,  and  will  support  the  PHA  in 


coiul  if  the  PHA  is  forced  to  terminate 
the  tenancy. 

Legal  aid  comment  states  that  a  delay 
in  furnishing  required  information 
should  not  be  grounds  for  termination  of 
tenancy  if  the  tenant  delay  is  excusable. 
The  rule  should  not  characterize  all 
tenant  failure  to  provide  information  as 
a  serious  lease  violation  or  other  good 
cause.  Instead,  the  rule  should  provide 
that  a  failiu-e  to  submit  the  information 
"may"  constitute  a  substantial  violation 
or  odier  good  cause  for  termination.  The 
rule  should  recognize  PHA  discretion  to 
determine  whether  a  failure  to  provide 
information  to  the  PHA  is  ground  for 
termination  of  tenancy.  PHAs  should  be 
encoiuaged  to  take  difficulties  in 
providing  the  information  into  account. 

It  is  reasonable  to  assume  that  the 
compliance  rate  will  rise  if  the  sanction 
for  failure  to  timely  deliver  required 
income  or  other  documentation  to  the 
PHA  is  sure  and  quick  eviction  of  the 
family,  and  if  this  message  is  effectively 
communicated  to  the  tenant  Confronted 
with  a  tou^  enforcement  policy,  the 
tenant  will  make  the  extra  effort  to 
produce  the  documents  on  time. 
Confronted  with  a  soft  enforcement 
policy,  the  tenant  will  find  excuses  for 
failing  to  produce  the  documents  on 
time. 

In  response  to  comment,  the  rule  is 
amended  to  explicitly  recognize  PHA 
discretion  to  determine  whether  a 
failure  to  provide  information  to  the 
PHA  is  ground  for  termination  of 
tenancy.  The  rule  is  revised  to  provide 
that  "the  PHA  may  determine"  that  the 
tenant's  failure  to  timely  supply  required 
information  or  documentation  is  a 
serious  violation  of  the  lease 
(§  966.21(b)(1)).  The  determination 
whether  a  failure  to  provide  information 
should  be  grounds  for  termination  of 
tenancy  is  made  by  the  PHA. 

The  rule  gives  the  PHA  an 
unambiguous  legal  right  to  terminate  the 
tenancy  if  a  tenant  does  not  supply  a 
required  document  on  time.  This  does 
not  mean  that  a  PHA  will  automatically 
evict  any  tenant  who  submits  a 
document  late  or  incomplete.  Even  if  the 
PHA  has  good  cause  grounds  for 
termination  of  tenancy,  the  PHA  has 
management  discretion  to  decide 
whether  to  proceed  with  termination 
and  eviction.  In  making  this  decision, 
the  PHA  may  consider  any  relevant 
factors  concerning  the  program  or  the 
family,  including  whether  the  tenant  is 
making  a  good  faith  effort  to  produce  the 
documents,  or  is  hindered  by  external 
factors  beyond  the  control  of  the  family. 

In  sum,  the  PHA  has  discretion  to 
determine  whether  the  failure  to  provide 
required  information  is  a  serious  lease 
violation,  and  also  has  discretion 


whether  to  evict  the  family  because  of 
the  violation. 

/.  Transfer  From  Unit 

1.  Regulation 

The  final  rule  provides 
(§  966.10(h)(l)(v)(A))  that  the  tenant 
must  move  from  a  public  housing  unit  if: 

(1)  The  PHA  determines  the  Household  is 
residing  in  a  unit  which  is  larger  or  smaller 
than  appropriate  for  the  Household  size  and 
composition  under  the  PHA  unit  size 
standards,  or  determines  that  the  character  of 
the  unit  is  otherwise  inappropriate  for  the 
Household  size  and  composition  (such  as  a 
unit  modified  for  use  or  accessibility  by 
handicapped,  which  is  currently  occupied  by 
a  Household  whose  members  are  not 
handicapped),  or  determines  that  the  unit 
requires  substantial  repairs,  is  scheduled  for 
modernization,  or  is  not  in  decent  safe  and 
sanitary  condition,  and 

(2)  The  niA  offers  the  Tenant  another 
Public  Housing  dwelling  unit.  The  Public 
Housing  dwelling  unit  shall  be  decent  safe 
and  sanitary  and  of  appropriate  size  under 
the  PHA  unit  size  standards. 

The  final  rule  also  provides 
(S  966.10(h)(l)(v)(B))  that  the  tenant 
must  move  from  a  dwelling  unit  if: 

The  dwelling  unit  is  hazardous  to  the 
health  or  safety  of  the  occupants. 

The  rule  states  (§  966.10(f)(3))  that  if  a 
hazardous  condition  is  not  corrected  in  a 
"reasonable  time": 

*  *  *  the  PHA  shall  offer  the  Tenant  the 
opportimity  to  move  to  a  replacement 
dwelling  unit  if  available,  llie  PHA  is  not 
required  to  offer  the  Tenant  a  replacement 
unit  if  the  hazardous  condition  was  caused 
by  fault  or  negligence  of  household  members, 
or  of  guests,  visitors,  or  other  persou  under 
control  of  household  members. 

The  bulk  of  public  comments  concern 
(1)  clarity  and  breadth  of  the  grounds  for 
transfer,  (2)  proposals  to  restrict  grounds 
for  transfer,  (3)  proposals  to  add 
restrictions  on  acceptability  of 
substitute  housing. 

2.  Grounds  for  Transfer 

a.  General.  The  PHA  may  require  the 

tenant  to  transfer  to  a  replacement  unit 

if  the  PHA  determines: 

— The  family  is  living  in  a  unit  that  is 
larger  or  smaller  than  appropriate  for 
the  family  size  and  composition  under 
the  PHA  unit  size  standards,  or 

— The  character  of  the  unit  is  otherwise 
inappropriate  for  the  family  size  and 
composition,  or 

— The  unit  requires  substantial  repairs, 
is  scheduled  for  modernization,  or  is 
not  in  decent,  safe  and  sanitary 
condition  (including  a  unit  which  is 
hazardous  to  health  or  safety  of 
occupants). 

For  convenience  in  this  discussion,  we 

refer  to  the  cases  when  a  tenant  must 
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move  {rom  the  public  housing  unit,  to  a 
replacement  unit  offered  by  the  PHA.  as 
"grounds  for  transfer". 

The  new  rule  gives  the  PHA  more 
control  over  use  of  public  housing  stock, 
by  broadening  the  grounds  for  transfer 
which  were  allowed  under  the  old  rule. 
Comment  claims  that  the  authorized 
grounds  for  transfer  under  the  proposed 
rule  are  too  broad,  and  that  the  PHA  is 
given  too  much  authority  to  relocate 
public  housing  tenants.  Comment  states 
that  the  proposed  grounds  for  transfer 
are  a  niA  rule  of  convenience,  but  do 
not  show  a  proper  regard  for  the 
traumatic  or  disruptive  effects  of  family 
relocation.  The  PHA  should  only 
relocate  the  tenant  in  extreme 
circumstances.  The  rule  should 
incorporate  procedural  safeguards  to 
insure  that  a  PHA  determination  to 
move  the  family  is  reasonable  and 
necessary. 

The  grounds  for  transfer  stated  in  this 
rule  are  all  reasonable  bases  for 
requiring  the  family  to  move  from  the 
unit  and  the  tenant  must  be  offered  a 
suitable  refrfacement  unit,  as  discussed 
in  section  in.1.4  of  this  Preamble.  The 
grounds  reflect  the  special  character  of 
public  housing  as  distinct  from  private 
unassisted  hciuaing.  and  the  speda) 
needs  oi  tfie  PHA  in  managing  the 
housing. 

b.  Unit  Too  Large  or  Too  Small  for 
Family.  The  first  ground  for  transfer  of 
the  tenant  to  a  new  unit  is  a  PHA 
determination  that  there  is  a  mismatch 
between  the  unit  presently  occupied  by 
the  family,  and  the  present  size  or 
composition  of  the  family.  The  PHA 
determination  must  be  based  on  the 
PHA's  general  policy  ("unit  size 
standards")  governing  the  size  of 
dwelling  muts  for  public  housing 
families,  rather  than  an  ad  hoc  judgment 
of  the  PHA  for  the  individual  family 
required  to  move.  The  rule  provides  that 
the  PHA  may  require  the  tenant  to  move 
if  "the  Household  is  residing  in  a  unit 
which  is  larger  or  smaller  than 
appropriate  for  the  Household  size  and 
composition  under  the  PHA  unit  size 
standards"  (§  966.10(h)(l)(vKA)(l)). 

In  general,  such  discrepancies  most 
often  arise  because  there  is  a  change  in 
the  size  or  composition  of  the  family 
since  initial  occupancy  of  the  unit  by  the 
family.  A  unit  may  be  too  large  for  the 
family  because  family  members  moved 
out  since  initial  occupancy.  A  unit  may 
be  too  small  for  the  family  if  family  size 
has  grown  since  initial  occupancy  (for 
example,  by  birth  of  additional 
children),  and  the  unit  is  now 
overcrowded. 

The  PHA  must  have  the  legal  right  to 
require  the  tenant  to  move  from  the  unit 
if  die  family  is  not  the  right  size  for  the 


unit  occupied.  This  authority  allows  the 
PHA  to  make  better  use  of  Uie  PHA 
housing  stock,  for  the  overall  benefit  of 
eligible  famihes.  For  example,  there  may 
be  a  severe  shortage  of  large  units  in  the 
mA  projects  and  in  the  local  housing 
market.  Assiune  that  a  family  consisting 
of  a  couple  with  four  children  was 
originally  allocated  a  three  bedroom 
imit  under  the  PHA  occupancy  policy. 
The  children  grew  up  and  moved  out, 
and  only  the  parents  now  remain  in  the 
unit.  Ccntinued  occupancy  of  the  three 
bedroom  unit  by  the  two  nnptyHnesters 
means  that  the  unit  is  denied  to  a  large 
family  in  urgent  need  of  the  unit. 

c.  Unit  tnappropriaie  for  Family.  The 
second  ground  for  transfer  of  the  family 
is  a  PHA  determination  that  the 
"character  of  the  unit"  is  "otherwise 
inappropriate"  for  the  household  size 
and  composition 

(5  9e6.I0(hKlHv)fA)(l)).  Comment  asks 
for  an  example  of  what  type  of 
occupancy  is  "otherwise  inappropriate". 
The  final  rule  adds  the  following 
example  of  a  case  where  the  character 
of  the  unit  may  be  inappropriate  for  the 
househc^: 

a  unit  modified  for  use  or  accessibility  by 
handicapped,  which  is  curreatly  occupied  by 
a  Honsehold  whose  members  are  not 
handicapped. 

The  PHA  may  need  to  move  the  original 
family  out,  so  that  a  handicapped  person 
who  needs  the  special  handicapped 
features  can  live  in  the  unit  The  PHA 
should  have  ample  authority  to  assure 
that  a  particular  unit  is  occupied  by  the 
type  of  family  which  may  best  benefit 
from  special  characteristics  of  the  unit. 

d.  Condition  of  Unit  The  third  ground 
for  transfer  of  the  family  is  a  FHA 
determination  that  the  unit  "requires 
substantial  repairs,  is  scheduled  for 
modernization,  or  is  not  in  decent,  safe 
and  sanitary  condition" 

(9  g6e.lO(h)il)(v](AXl)).  This  provision  is 
intended  to  give  the  PHA  necessary 
flexibility  to  accomplish  needed  work 
on  public  bousing  units.  The  work  may 
be  rendered  difficult,  expensive  or 
impossible  if  families  in  occupancy 
cannot  be  moved  to  other  housing. 

In  addition,  the  rule  provides  separate 
treatment  fix^  the  special  and  urgent 
case  where  condition  of  the  dwdling 
unit  is  hazardous  to  occupants.  In 
general  (as  discussed  in  section  III  J.4  of 
the  Preamble),  the  tenant  is  mly 
requked  to  move  if  the  PHA  offers  the 
tenant  occupancy  of  anoUta  public 
housing  unit  However,  if  the  unit  is 
hazardous  for  the  occupants  (and  the 
conditi(xi  is  not  corrected  in  a 
reasonable  time),  the  PHA  must  offer 
the  opportunity  to  move  to  a 
"replacement  dwelling  unit  if  available", 


which  may  or  may  not  be  a  public 
honsmg  unit  ({  966.10(h)(lKv](B]  and 
S  966.10(f)(3)).  Thus  the  rule  plainly 
states  the  correlative  obligations  of  the 
PHA  and  the  tenant  when  the  unit 
endangers  safety  of  the  occupants.  The 
PHA  is  required  to  offer  an  available 
replacement  unit,  and  the  tenant  must 
move  from  the  original  hazardous  unit. 

The  PHA  is  not  required  to  offer  a. 
replacement  unit  if  the  dangerous 
condition  was  caused  by  "fault  or 
negligence"  of  household  members  or  of 
"guests,  visitors,  or  other  persons  under 
control  of  Honsehold  members" 
(S  S)B6.10(f)(3)].  The  PHA  should  not,  and 
does  not,  have  to  offer  a  new  unit  if  the 
family  created  dangerous  conditions  in 
the  original  unit.  A  family  with  this 
history  may  do  the  same  in  a  new  unit — 
and,  by  doing  so,  cause  injury  to  family 
members  and  others,  as  well  as  expense 
and  administrative  burden  for  the  PHA. 
If  the  PHA  does  not  offer  a  new  unit,  the 
family  should  not  continue  to  live  in  a 
unit  which  endangers  health  and  safety 
of  the  occupants.  If  dangerous 
conditions  are  not  fixed,  the  family 
should  be  required  to  move  from  the 
imit.  Dsmage  or  destruction  of  the  unit 
by  fauh  or  negligence  of  the  household 
is  a  serious  violation  of  the  lease  (see 
§  g66.10(h)(2)(n)),  and  is  ground  fen- 
termination  of  tenancy  and  eviction  of 
the  unit  occupants. 

3.  Proposed  Restrictions  cm  Transfer 

Public  comment  proposes  a  number  of 
additional  substantive  or  procedural 
requirements  for  transfer  of  a  public 
housing  tenant. 

Conunent  recommends  that  the  PHA 
should  only  be  allowed  to  transfer  the 
tenant  at  lease  expiration,  or  that  tiie 
PHA  should  not  be  allowed  to  transfer 
the  tenant  for  at  least  one  year  after 
death  of  a  family  member,  or  should  not 
be  allowed  to  transfer  the  tenant  if  a 
transfer  would  work  an  undue  hardship 
on  the  family.  These  suggestions  are  not 
adopted.  The  proposed  restrictions 
artificially  constrict  the  ability  oi  the 
PHA  to  realize  the  purposes  of  the 
respective  grounds  for  transfer.  For 
example,  a  delay  in  transfer  of  the 
family  may  delay  modernization  of  the 
unit,  or  may  perpetuate  underuse  of  an 
oversize  um't 

The  requirement  for  a  tenant  to  move 
from  the  unit  is  a  contractual  condition 
of  the  assisted  tenancy,  not  a  condition 
which  may  only  be  exercised  at  the  end 
of  the  lease  term,  bi  practice,  most  PHAs 
probably  use  leases  which  continue 
mcmth-to-month  until  terminated  for 
cause.  In  such  cases,  a  provision  that  the 
tenant  may  only  be  moved  at  lease 
termination  would  have  little  practical 
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effect — at  any^ven  time  the  PHA  is  no 
more  than  a  month  away  from  lease 
expiration. 

The  death  of  a  family  member,  or 
other  partioular  family  circumstances, 
may  call  for  understanding  and 
flexibility  i>y  the  KiA.  These  varying 
circumstances  are,  however,  most 
properly  addressed  to  the  judgment  and 
good  sanae  of  local  PHA  management, 
and  are  not  to  be  handled  by  the 
imposition  of  a  rigid,  Federally  imposed 
ruk  that  cannot  possibly  reflect  the 
infinite  variety  of  personal  and  local 
circumstancBB. 

CfHmnant  suggests  that  the  family 
should  htKB  at  leaat  30  days,  or  at  Least 
120  days,  to  move  fnan  the  unit.  HUD 
finds  no  need  to  set  a  uniform  Federal 
notice  period,  and  has  no  basis  for 
eatabUshing  any  particular  notice 
period.  PHAs  can  vet  reasonable  notice 
periods,  and  do  not  need  Federal 
guidance.  Both  cnnstderation  for 
tenants,  and  the  needs  of  orderly  project 
administr.atian  will  tend  to  induce  the 
PHA  to  give  Teasonable  notice  to 
tenants. 

4.  Subfltitutelhimising 

a.  Offer  of  substitute  hoasing.  The 
existence  of  grounds  for  transfer  is  a 
necessary,  but  not  a  sufficient  condition 
for  requirii^^ie  tenant  to  move.  The 
PHA  must  ako  oHer  the  tenant 
replacement  housing 

(§  966.10(hia]tv]lAl). 

The  proposed  rule  would  have 
allowed  the  PHA  the  joption  of  offering 
the  family  either  another  public  housing 
unit,  or  the  opportunity  to  rent  a  private 
unit  with  subsidy  under  tire  section  8 
certificate  or  voucher  prt^ams.  Public 
comment  asserts  that  these  altemHtives, 
as  framed  inihe  proposed  rule,  do  not 
afford  adequate  protection  for  the 
interests  rfflre  family. 

b.  Offer  of  Section  B'Certificate  or 
Voucher.  Comment  states  that  the 
tenant  shooid  not  be  forced  to  take  a 
section  8  certificate  or  voucher  in  place 
of  a  pnbHc  faousiiyg  unit.  Comment 
claims  that  the  certificate  and  voucher 
programs  give  less  protection  to  the 
tenant,  and  are  not  the  equivalent  of 
public  housing. 

In  the  certificate  and  voucher 
programs,  a  family  must  find  a  unit  on 
the  private  rental  market.  Connnent 
notes  that  a  family  may  not  be  able  to 
find  a  unit.  Lai^e  families,  famihes  with 
single  parents,  welfare  famihes  and 
minority  families  have  greater  diffic\dty 
in  finding  landlords  wilting  to  rent. 
Comment  remarks  that  it  will  be  hard 
for  a  PHA  to  show  that  a  private  unit  is 
available  for  occupancy  under  the 
certificate  or  voucher  program. 
Conunent  asks  if  a  handicapped  tenant 


should  be  forced  to  move  out  of  an 
accessible  public  housing  unit  to  an 
inaccessible  unit  rented  on  the  local 
housing  market.  In  the  voucher  program, 
the  family  may  be  forced  to  spend  more 
than  30  per  cent  of  income  for  housing 
(since  there  is  no  statutory  limit  on  the 
amount  of  rent  paid  by  an  assisted 
family  in  that  program). 

Comment  also  points  out  that  in  the 
sections  certificate  and  voucher 
programs  fte  family  does  not  have 
security  of  tenure  which  is  equivalent  to 
public  housing.  After  one  year,  the 
section  8  tenancy  can  be  terminated  (for 
other  good  cause,  such  as  a  business  or 
economic  reason  for  termination  of 
tenancy).  A  private  landlord  may  decide 
to  remove  the  unit  from  the  section  8 
program.  If  the  section  8  tenancy  is 
terminated,  the  family  may  be  left  high 
and  dry,  nnable  to  find  another  unit. 

Comment  states  that  the  family  should 
have  a  ri^  to  remain  in  public  housing, 
or  a  right  to  certificate  or  voucher 
assistance,  or  that  the  mA  should  give 
the  family  a  choice  between  pidilic 
housing  or  assistance  under  the 
certificate  or  voucherprograms.  The 
certificate  and  voucher  programs  are 
generally  more  attractive  than  public 
housing.  UniB  tiwre  is  usually  a  good 
reasan  HHat  tenant  elects  to  remain  in 
public  heu^^,  instead  of  choosing 
voucher  or  certificate  assistance. 

After  cecoiisideFation,  HUD  has 
removed  tfae  inopoaed  prnvision  which 
would  require  the  tenant  to  move  if  the 
PHA  issues  a  section  fi  certificate  or 
vonriier,  and  an  acoeptable  unit  is 
availiUe  for  lectian'S  assisted 
occupancy  by  the  family.  The  final  rule 
provides  that  the  PHA  must  oBer  die 
tenant  Another  public  honaing  imit.  As 
suggested  by  public  comments,  there  are 
important  di^rences  between  public 
housing  and  tenant-based  hooeing 
assistance  under  Bs:tian  8.  It  may  also 
be  difficult  to  detemdne  if  a  private 
market  unit  is  in  fact  available  fin- 
occupancy  by  the  family  ««idi  assistance 
under  the  certificate  or  voucher 
programs,  and  dius  to  determine 
whether  (he  PHA  has  satisfied  die 
obligation  to  offer  the  tenant 
replacement  housing  actually  available 
for  occupancy  by  the  family. 

HUD  does  not  adopt  the  suggestion 
that  the  public  housing  family  should  be 
given  a  right  to  issuance  of  a  voucher  or 
certificate. 

The  final  rule  does  not  contain  a 
provision  governing  the  offer  of 
continued  assistance  under  the 
certificate  or  voucher  programs.  The 
PHA  may  offer  a  certificate  or  voucher 
in  accordance  with  the  regular 
requirements  of  these  programs,  and  the 
tenant  may  elect  to  accept  such 


assistance  instead  of  remaining  in  public 
housing.  However,  since  the  transfer 
from  public  housing  to  section  8  results 
from  the  free  choice  of  the  PHA  and 
family,  and  is  subject  to  the  ordinary 
rules  govemii^  admission  to  the  section 
8  programs,  there  is  no  need  for  a 
regulation  provision  on  this  subject. 

c.  Offer  of  Another  Public  Housing 
Unit.  The  tenant  must  move  if  the  PHA 
offers  the  tenant  another  public  housing 
unit  (§986.10(h)(l)(v)(A)(2)).  The 
replacement  unit  must  be  decent  safe 
and  sanitary,  and  must  be  of  appropriate 
size  under  the  PHA  occupancy 
standards.  The  tenant  is  not  required  to 
move  to  a  public  housing  unit  which  is 
substandard  or  too  small  for  the  family. 

Comment  advocates  estabhshing 
further  restrictions  on  the  character  and 
location  of  ^e  public  housing  unit  which 
must  be  offered  to  the  tenant.  Comment 
states  that  the  WA  should  have  to  offer 
the  tenant  a  unit  in  the  same  project  or 
neighborhood,  or  in  a  comparable 
neighborhood,  or  that  tiie  PHA  should 
have  to  allow  the  tenant  a  dioice  of 
alternative  sites.  Comment  ako  states 
that  the  PHA-shoiild  be  prohibited  from 
offering  the  tenant  a  worse  unit  and 
that  the  unit  offered  should  be  of  a 
comparable  housing  type. 

HUD  believes  the  prt^msed 
restrictions  would  be  too  hard  to  apply, 
and  would  unduly  constrict  flexibility  of 
the  PHA  in  man^ement  of  its  housing 
inventory.  The  interests  of  the  family  are 
adequately  protected  by  requiring  that 
the  replacement  unit  is  decent  safe  and 
sarutary,  and  of  appropriate  size. 

In  one  ciicainstanoe,  the  tenant  may 
be  required  to  move  from  a  public 
housing  unit  even  tfaou^  the  PHA  has 
not  offered  a  public  housing  unit  as 
replacement  If  the  tenant's  pubhc 
housing  imit  is  hazardous,  the  PHA  must 
offer  a  replacement  unit  if  available 
(S  966.10(f)(3]),  and  the  tenant  mast 
move  from  the  original  hazardous  unit 
(§  966.10(hK1)(vHB)).  in  diis 
circumstance,  the  PHA  is  not  required  to 
offer  a  public  hoasing  unit  as  the 
replacement. 

5.  Other  Comments  on  Transfer  Policy 

This  section  responds  to  several 
remaining  comments  on  transfer  of 
public  housing  tenants. 

Comment  states  that  the  PHA  should 
be  required  to  reimburse  the  tenant  for 
ont-of-pocket  expenses  in  moving  to  a 
new  unit.  HUD  has  not  adopted  this 
recommendation.  The  PHA  has  limited 
funds  to  run  the  public  housing  program. 
Like  most  aspect  of  day-to-day 
management,  the  decision  on  whether  to 
reimburse  the  tenant  from  the  limited 
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resources  available  to  the  PHA,  is  best 
left  to  the  PHA. 

Comment  states  that  where  a  family  is 
moved  out  of  a  public  housing  unit  to 
give  the  PHA  access  for  repairs,  the 
family  should  have  the  right  to  move 
back  into  the  same  unit  after  repairs  are 
made.  HUD  has  not  adopted  this 
recommendation.  The  most  urgent 
interest  of  the  family  is  for  shelter  in  a 
standard  unit,  not  for  occupancy  of  the 
particular  public  housing  unit  previously 
occupied  by  the  family.  The  proposed 
change  could  considerably  complicate 
the  PHA  task  of  coordinating  work  on 
public  housing  units  with  occupancy  of 
the  units.  The  comment,  if  adopted, 
could  reduce  the  number  of  project  units 
available  for  occupancy  by  lower 
income  families. 

Comment  states  that  a  PHA 
determination  which  requires  the  tenant 
to  move  to  another  pubhc  housing  unit 
should  be  covered  by  the  grievance 
process.  HUD  agrees.  Under  the 
grievcuice  procedures  in  this  rule,  a 
proposed  PHA  decision  to  require  the 
tenant  to  move  to  another  public 
housing  unit  is  a  grievable  subject 
("proposed  adverse  action") 
(9  96e.31(B)(2)(ii)]  (see  discussion  in 
section  V.B.2.f  of  this  Preamble).  The 
purpose  of  the  grievance  hearing  is  to 
determine  whether  the  proposed  PHA 
decision  requiring  the  tenant  to  move 
violates  the  lease,  or  violates  other  laws 
or  rules.  The  hearing  ofHcer  does  not 
have  authority  to  overturn  a 
management  decision  by  the  PHA  which 
requires  the  tenant  to  move  in 
accordance  with  the  lease. 

Comment  states  that  the  lease  should 
incorporate  standards  and  procedures 
regarding  a  transfer  requested  by  the 
family.  The  PHA  should  grant  all 
transfer  requests  which  are  based  on 
health,  proximity  to  work  or  schools, 
and  other  such  reasons.  Comment  states 
that  the  PHA  should  be  required  to 
establish  written  transfer  policies. 

In  this  rulemaking,  HUD  did  not 
propose  any  new  regulation  concerning 
policy  on  tenant-requested  transfers.  No 
public  comment  was  requested  on 
proposals  in  this  area.  HUD  does  not 
have  any  regulatory  requirements  on 
this  subject,  and  does  not  know  of  any 
compelling  need  or  general  demand  for 
regulation  on  this  subject.  The  chief 
thrust  of  this  rulemaking  is  deregulation, 
and  the  devolution  of  additional 
management  flexibility  to  public  housing 
PHAs.  A  PHA  can  establish  tenant 
transfer  policies  without  new  HUD 
guidance  or  compulsion. 

A  requirement  to  grant  all  tenant 
transfer  requests  could  be  enormously 
burdensome  and  expensive  for  the  PHA. 
Such  a  requirement  could  hinder  a  PHA 


in  the  efficient  and  equitable  allocation 
and  use  of  public  housing  units.  The 
PHA  could  incur  significant  additional 
expense,  such  as  the  expense  of  fixing 
up  the  unit  vacated  by  a  tenant  who 
moves  to  a  new  unit.  Even  if  a  tenant 
has  a  substantial  reason  for  wanting  a 
transfer  to  another  public  housing  unit, 
the  PHA  may  determine  that  other 
apphcants  or  tenants  have  a  more 
urgent  need  for  available  units.  HUD 
has  not  adopted  the  recommendation  to 
adopt  new  requirements  on  tenant- 
requested  transfers. 

/.  Obligation  To  Allow  Inspection  of 
Unit 

The  final  rule  simplifies  old  rule 
provisions  concerning  entry  and 
inspection  of  the  unit  by  the  PHA.  The 
old  rule  provides  that  the  PHA  may 
enter  the  unit  during  reasonable  hours, 
after  reasonable  advance  notice  to  the 
tenant,  and  specifies  that  two  days 
notice  is  reasonable.  Under  the  old  rule, 
the  PHA  may  enter  without  advance 
notice  if  the  PHA  has  reasonable  cause 
to  believe  that  an  emergency  exists. 

In  this  rulemaking,  HUD  first 
proposed  to  eliminate  HUD  restrictions 
on  PHA  entry  of  a  tenant's  unit 
(proposed  rule  of  December  1982).  In 
response  to  public  comment  on  this 
proposal,  HUD  proposed  provisions 
which  would  allow  the  PHA  to  inspect 
the  dwelling  unit  at  reasonable  times 
and  after  reasonable  notice  (proposed 
rule  of  July  1986).  The  proposed 
provisions  are  revised  in  this  final  rule. 

The  final  rule  provides  (§  966.10(k)): 

(1)  The  lease  shall  state  the  purposes  for 
which  the  PHA  may  enter  the  dwelling  unit. 
The  purposes  may  include  entry  to  inspect 
the  unit,  to  make  repairs  or  improvements,  or 
provide  other  services,  to  show  the  unit,  or 
for  other  purposes  stated  in  the  lease. 

(2)  The  PHA  shall  give  the  Tenant  at  least 
24  hours  written  notice  that  the  PHA  Intends 
to  enter  the  unit.  The  PHA  may  enter  only  at 
reasonable  times. 

(3)  The  Tenant  shall  allow  the  PHA  to  enter 
the  unit  in  accordance  with  the  lease. 

(4)  If  the  PHA  has  reasonable  cause  to 
believe  that  there  is  an  emergency,  the  PHA 
may  enter  the  unit  at  any  time  without 
advance  notice  to  the  Tenant,  and  may  enter 
without  consent  of  the  Tenant.  After  such 
entry,  the  PHA  shall  give  the  Tenant  a 
written  notice  of  when  the  PHA  entered  the 
unit,  and  the  reason  for  such  entry. 

Legal  aid  comment  states  that  the 
proposal  for  a  lease  provision  which 
allows  PHA  to  inspect  the  unit  at 
reasonable  times  and  after  reasonable 
notice  would  not  adequately  protect  the 
tenant's  privacy  and  right  of  possession. 
Comment  states  that  the  proposed 
requirement  for  "reasonable"  notice  is 
standardless  or  subjective.  The 
determination  on  how  much  notice  is 


reasonable  should  not  be  left  to  the 
discretion  of  the  PHA.  The  proposed 
change  invites  litigation  over  invasion  of 
the  tenant's  right  to  privacy,  and  will 
lead  to  uncertainty  and  conflict.  The  old 
rule  is  clear,  simple,  and  avoids 
unnecessary  disputes. 

Comment  states  that  unless  a 
minimum  notice  period  is  fixed  in  the 
HUD  rule,  a  PHA  may  set  inadequate 
notice  periods.  The  PHA  may  allow  staff 
to  enter  a  tenant's  apartment  while  the 
tenant  is  away.  The  proposed  change 
will  allow  PHA  employees  to 
discriminate  among  tenants.  The  rule 
change  encourages  excess  involvement 
by  the  PHA  in  the  day-to-day  lives  of 
the  tenants,  and  PHA  spot-checking  that 
violates  the  tenant's  right  to  privacy. 

PHA  comment  generally  supports  rule 
changes  to  facilitate  PHA  inspection  of 
the  unit.  The  PHA  is  responsible  for 
maintaining  the  unit  in  decent,  safe  and 
sanitary  condition.  To  perform  this 
function,  the  PHA  must  make  frequent 
inspections  of  the  unit.  The  PHA  should 
be  allowed  to  define  reasonable  notice. 
The  old  rule  is  a  hardship  for  the  PHA. 
However,  some  PHA  comment  indicates 
that  the  old  rule  does  not  present  major 
problems. 

Comment  states  that  except  for 
emergencies,  a  PHA  should  be  required 
to  give  at  least  two  days  notice  of 
intention  to  enter  the  unit.  Other 
comment  recommends  that  the  notice 
period  should  be  shortened  to  24  hours. 
Comment  notes  that  a  24  hour  notice 
period  is  specific,  but  not  so  onerous  as 
to  hamstring  the  PHA. 

Language  of  the  July  1988  proposed 
rule  did  not  explicitly  state  that  the  PHA 
has  a  right  to  enter  the  unit  without 
notice  or  tenant  permission  in  case  of 
emergency.  PHA  comment  recommends 
that  the  PHA  be  allowed  to  enter  the 
unit  without  notice  if  the  PHA  has 
reasonable  cause  to  believe  that  there  is 
an  emergency.  A  provision  to  this  effect 
was  contained  in  the  old  rule.  Comment 
suggests  that  the  PHA  should  be 
allowed  to  enter  the  unit  on  24  hours' 
notice  in  emergency  cases. 

The  final  rule  provides  that  in  non- 
emergency cases,  the  PHA  must  give  the 
tenant  at  least  24  hours'  written  notice 
of  intention  to  enter  the  unit 
(§  966.10(k)(2)).  However,  if  the  PHA  has 
reasonable  cause  to  believe  there  is  an 
emergency,  the  PHA  may  enter  at  any 
time  without  advance  notice  to  the 
tenant,  and  may  enter  without  consent 
of  the  tenant  (§  966.10(k](4)).  However, 
in  this  case,  the  PHA  must  leave  the 
tenant  a  written  notice  of  when  and  why 
the  PHA  entered  the  unit. 

The  inspection  requirements  in  the 
final  rule  will  permit  the  PHA  to  enter 
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the  unit  for  purposes  stated  in  the 
lease — for  example,  to  inspect  the  unit 
for  tenant-caused  damage.  At  the  same 
time,  the  24-hour  notice  rule  for  non- 
emergency cases  sets  a  definite 
minimum  notice  period.  The  revision 
therefore  answers  the  concern  that  the 
lack  of  a  specific  minimum  notice 
standard  will  lead  to  disputes,  and  that 
PHAs  will  be  prone  to  give  inadequate 
notice  to  tenants. 

The  24-hour  notice  period  in  the  final 
rule  is  more  precise  than  the  notice 
provisions  in  the  old  rule.  The  old  rule 
provided  that  the  PHA  must  give 
"reasonable"  notice,  and  that  two  days 
notice  is  considered  reasonable  notice. 
The  language  of  the  old  rule  implies  that 
the  PHA  may  give  less  than  two  days' 
notice  if  the  period  is  reasonable  under 
the  circumstances.  Implementation  of 
the  old  rule  therefore  requires  a 
judgment  of  what  notice  of  less  than  two 
days  is  "reasonable"  as  applied  to  a 
particular  set  of  facts. 

Although  the  minimum  notice  period 
required  by  this  rule  is  the  same  for  all 
PHAs,  it  does  not  follow  that  the  HUD 
notice  requirements  affect  all  PHAs  in 
the  same  way.  The  notice  period  will 
have  different  practical  consequences 
for  different  PHAs  and  for  different 
circumstances.  Some  PHAs  may  choose 
to  allow  a  longer  notice  period,  as  a 
matter  of  management  judgment  or 
preference.  In  many  cases,  State  law 
may  require  a  longer  notice  period.  For 
example,  the  Uniform  Residential 
Landlord  and  Tenant  Act  (§  3.103) 
provides  that  "except  in  cases  of 
emergency  or  unless  it  is  impracticable 
to  do  so"  a  landlord  must  give  a  tenant 
at  least  two  days'  notice  of  intent  to 
enter. 

Public  comment  in  this  rulemaking 
observe  that  public  housing  tenants 
have  an  equal  right  and  need  for  privacy 
as  other  apartment  dwellers.  HUD  notes 
that  the  HUD  regulation  establishes 
minimum  Federal  requirements  for 
notice  to  a  tenant,  but  does  not  preempt 
State  laws  which  require  longer  notice 
to  the  tenant.  Since  the  HUD  regulation 
does  not  override  tenant  rights  under 
local  law  that  do  not  contradict  specific 
provisions  of  the  Federal  rule,  public 
housing  tenants  enjoy  tenant  rights 
vouchsafed  by  State  law,  as  well  as 
Federal  protections  under  the  HUD 
regulations. 

The  provisions  alluvvl.-.g  ■'^mpdiate 
entry  to  the  unit  in  an  emergency  afford 
the  PHA  flexibility  to  respond  to  the 
most  urgent  cases,  where  the  PHA 
should  not  have  to  wait  for  expiration  of 
a  set  uniform  notice  period.  For 
example,  if  there  is  a  flood  in  the 
tenant's  apartment,  the  PHA  may  need 
quick  access  to  the  unit  to  minimize 


water  damage  to  the  apartment  and  to 
other  apartments.  In  the  nature  of 
emergency  situations,  the  PHA  must 
have  the  management  discretion  to 
decide  when  the  normal  one-day 
waiting  period  is  not  appropriate.  HUD 
does  not  believe  that  operation  of  the 
emergency  provision  will  commonly  be 
the  subject  of  major  dispute.  First,  the 
decision  that  there  is  ground  to  enter  the 
unit  without  advance  notice  depends  on 
the  PHA's  own  determination  that  there 
is  "reasonable  cause  to  believe"  that 
there  is  an  emergency.  The  spot  decision 
by  the  PHA  is  not  subject  to  challenge  if 
PHA  officials  believe  there  is  an 
emergency,  and  if  there  is  "reasonable 
cause"  for  such  belief  (whether  or  not  it 
turns  out,  in  retrospect,  that  the 
emergency  actually  existed).  Second,  in 
most  cases  emergency  situations  will  be 
clear  and  unambiguous,  such  as  a  fire  in 
the  apartment. 

Some  PHAs  state  that  the  PHA  should 
not  be  required  to  give  advance  notice 
of  entry  for  certain  routine  PHA 
functions  such  as  pest  control  or  unit 
repair.  The  PHA  needs  to  enter  the  unit 
on  a  scheduled  basis  to  treat  for  pests. 
The  PHA  should  be  allowed  to  establish 
a  day  of  the  month  when  the  PHA  can 
enter  the  unit  for  this  purpose,  but 
without  giving  notice  before  each  visit. 

HUD  has  not  adopted  the 
recommendation  to  authorize  a  waiver 
or  exception  from  the  24-day  notice 
requirement  for  pest  control  or  other 
routine  functions.  The  PHA  may  satisfy 
the  notice  requirement  by  giving  definite 
notice  to  the  tenants  of  the  scheduled 
dates  when  the  units  will  be  entered  for 
fumigation  or  other  repetitive  purposes. 
The  regulation  does  not  require  a 
separate  notice  for  each  routine  visit,  so 
long  as  the  tenant  has  received  a 
standing  jiotice  of  when  the  visits  will 
be  conducted.  Similarly,  the  repair 
functions  where  the  PHA  is  not  able  to 
schedule  a  definite  appointment,  the 
PHA  may  give  at  least  24  hours  notice  of 
the  period  in  which  the  PHA  expects 
that  the  unit  will  be  entered  for 
performance  of  the  work,  such  as  a 
notice  that  the  PHA  expects  to  enter  the 
unit  for  repair  work  on  Thursday  or 
Friday  of  the  week  following  notice. 

Comment  states  that  the  rule  should 
require  tenant  permission  for  entry  to 
the  unit  (except  in  an  emergency).  The 
comment  notes  that  while  many 
households  are  headed  by  women,  most 
PHA  maintenance  employees  are  men. 
The  rule  should  provide  that  the  tenant 
may  not  withhold  permission 
unreasonably  (compare  Uniform 
Residential  Landlord  and  Tenant  Act, 
§  3.103(a)). 

The  final  rule  provides  that  the  tenant 
"shall  allow  the  PHA  to  enter  the  unit  in 


accordance  with  the  lease" 
§  966.10(k)(3)).  If  the  PHA  seeks 
admission  in  accordance  with  the  lease, 
the  tenant  is  required  to  admit  the  PHA 
representatives.  Tenant's  refusal  to 
"allow"  (i.e.,  consent)  to  PHA  entry  is  a 
violation  of  the  lease.  Thus,  tenant 
consent  is  a  prerequisite  for  PHA  entry 
to  the  unit.  Under  the  final  rule,  the  PHA 
may  enter  the  imit  "without  consent  of 
the  Tenant"  only  if  the  PHA  is  entering 
the  unit  because  of  an  emergency 
(§  986.10(k)(4)). 

K.  Security  Deposit 

The  old  rule  provides  that  a  security 
deposit  may  not  exceed  one  month's 
rent  or  a  "reasonable  fixed  amount" 
determined  by  the  PHA.  The  final  rule 
states  that  a  lease  may  provide  for 
"reasonable  security  deposits  as 
determined  by  the  PHA  in  accordance 
with  State  and  local  law" 
(I  9e6.10(e){3)). 

PHA  comment  states  that  a  PHA 
should  have  the  right  to  set  the  amount 
of  the  security  deposit.  The  PHA  should 
have  freedom  to  determine  what  amount 
of  security  deposit  is  reasonable  in 
accordance  with  local  conditions  and 
State  law.  The  PHA  should  have  the 
right  to  increase  the  security  deposit  if  a 
tenant  damages  the  unit.  This  practice 
protects  the  PHA  from  a  tenant  who 
damages  the  dwelling  unit,  and  moves 
out  without  notice  to  the  PHA.  The  PHA 
should  be  allowed  to  require  an 
additional  deposit  if  the  tenant  makes 
changes  in  the  unit. 

Other  conunent  argues  that  a 
requirement  that  the  security  deposit 
must  be  "reasonable"  does  not  provide 
sufficient  protection  for  the  tenant. 
Instead,  the  rule  should  cap  the  amount 
of  security  deposit  which  may  be 
collected  from  a  tenant.  The  deposit 
should  not  be  more  than  one  month 
tenant  rent.  (By  Federal  law,  tenant  rent 
is  usually  set  at  30  per  cent  of  tenant 
adjusted  income.)  HUD  should  establish 
a  specific  limit  on  the  amount  of  security 
deposit.  Some  public  housinp  applicants 
and  tenants  will  not  be  a  bit  to  afford 
the  security  deposit  demanded  by  the 
PHA. 

HUD  concludes  that  provision  that  the 
PHA  may  determine  a  "reasonable" 
security  deposit  is  an  adequate  standard 
to  govern  PHA  practice.  Further 
regulatory  restriction  on  the  PHA's 
management  discretion  is  not  necessary. 
In  public  housing,  there  should  not  be  a 
national  regulatory  restriction  which 
sets  a  specific  and  arbitrary  formula 
controlling  the  amount  of  security 
deposit,  or  which  prohibits  a  security 
deposit  of  more  than  one  months'  tenant 
rent,  as  recommended  by  some 


33244         Federal  Regbter  /  Vol.  53.  No.  168  /  Tuesday.  August  30.  1988  /  Rules  and  Regulations 


comments.  Because  the  rule  allows  the 
PHA  to  determine  what  deposit  is 
reasonable,  the  PHA  is  able  to  balance 
the  benefits  of  holding  a  tenant  security 
deposit,  including  the  encouragement  of 
tenant  responsibility  for  care  of  the 
leased  unit,  against  the  difficulty  for  the 
tenant  in  putting  up  the  amount  of 
security  deposit  demanded  by  the  PHA. 

The  PHA  can  tailor  the  amount  of  the 
security  deposit  to  PHA  experience  and 
policy  in  the  administration  of  the  local 
program,  as  well  as  PHA  experience 
with  the  individual  tenant.  The  PHA 
may  require  a  higher  security  deposit 
from  a  problem  tenant,  with  a  history  of 
destructive  family  behavior,  than  from  a 
tenant  with  a  history  of  cooperative  and 
responsible  behavior.  As  suggested  by 
PHA  comments,  the  PHA  may  demand 
an  increased  deposit  if  the  unit  has  been 
damaged,  or  if  tenant  has  made 
alterations  to  the  unit  The 
reasonableness  of  the  security  deposit 
amount  may  therefore  be  related  to  the 
characteristics  and  behavior  of 
particular  families.  The  PHA  does  not 
need  to  impose  a  security  deposit 
requirement  which  is  identical  for  all 
tenants  in  the  PHA  program,  or  in  a 
project.  It  should  also  be  noted  that 
since  the  amount  of  pubUc  housing  rent 
is  statutorily  determined  by  income  of 
the  individual  family,  a  security  deposit 
formula  based  on  family  income  will 
produce  different  amounts  of  security 
deposit  for  different  families.  Thus  a 
rent-based  security  deposit  formula  may 
not  provide  adequate  financial  security 
to  the  PHA  or  an  adequate  incentive  for 
the  family  to  minimize  claims  against 
the  security  people. 

In  practice,  the  right  of  the  PHA  to 
determine  what  amount  of  deposit  is 
reasonable  does  not  mean  that  the  PHA 
is  free  to  impose  security  deposits  at 
any  desired  level,  or  at  a  level  that 
would  deny  occupancy  of  the  housing  to 
low  income  families.  All  public  housing 
units  must  be  occupied  by  families 
which  are  income  eligible  at  the  time  of 
initial  occupancy.  In  order  to  fill  public 
units  with  eligible  families,  the  PHA  will 
have  to  set  security  deposits  at  a  level 
that  can  be  borne  by  eligible  families. 

Public  housing  security  deposit 
provisions  are  not  the  same  as  the 
security  deposit  requirements  for  the 
various  section  8  programs.  In  section  8, 
the  landlord  is  generally  a  private  profit- 
motivated  entity  or  individual.  In  public 
housing,  the  landlord  (i.e.,  the  PHA)  is  a 
governmental  entity  engaged  in 
performance  of  a  public  function.  The 
public  housing  PHA  may  therefore  be 
vested  with  a  broader  discretionary 
authority  to  make  decisions  affecting  the 
welfare  of  project  tenants.  In  addition. 


in  the  various  section  8  programs  the 
source  of  financial  protection  for  the 
landlord  is  not  hmited  to  the  tenant 
security  deposit  held  by  the  PHA.  In  the 
section  8  programs,  the  owner  may 
submit  a  claim  for  reimbursement  from 
section  8  funds  for  damages  or  other 
monies  owed  by  the  tenant  (up  to  the 
program  maximum).  In  public  housing, 
there  is  no  parallel  source  of 
reimbursement  and  financial  protection 
to  the  landlord-PHA. 

The  old  lease  and  grievance  rule 
states  that  the  lease  may  allow  for 
gradual  accumulation  of  the  security 
deposit  by  the  tenant  and  refund  of 
interest  earned  on  security  deposits. 
This  provision  is  not  included  in  the 
revised  rule.  Provisions  allowing  gradual 
accumulation  of  deposits,  and  the  refund 
of  interest  on  deposits,  are  unnecessary. 
Nothing  in  the  nile  prohibits  either 
practice. 

L  Pmhibited  Lease  Provisions 

1.  Retention  of  Prohibition 

Section  6(1)(1)  of  the  U.S.  Housing  Act 
of  1937,  as  enacted  in  the  1983  law, 
provides  that  a  public  housing  PHA 
must  use  leases  which  "do  not  contain 
unreasonable  terms  and  conditions"  (42 
U.S.C.  1437d(l)(l)).  This  provision  is 
worded  like  section  202(b)(3)  of  the 
Housing  and  Community  Development 
amendments  of  1978  (Pub.  L  95-557, 
October  31, 1978),  which  requires  HUD 
to  assure  that  leases  approved  by  HUD 
for  certain  HUD-subsidized  multifamily 
housing  programs  do  not  contain 
tmreasonable  terms  and  conditions.  The 
listing  of  prohibited  types  of  lease 
provisions  promulgated  by  HUD  for 
these  programs  48  FR  at  43310, 
September  23, 1983)  is  ahnost  the  same 
as  the  enumeration  of  prohibited  lease 
provisions  in  the  old  public  housing 
lease  and  grievance  rule. 

Consistent  with  the  1983  statutory 
requirement,  and  with  requirements  for 
other  HUD  housing  subsidy  programs, 
the  rule  describes  the  types  of 
provisions  which  may  not  be  included  in 
a  public  housing  lease  (S  966.11).  For  the 
most  part,  the  statement  of  prohibited 
provisions  bars  lease  language  which 
could  compromise  or  foreclose  the 
tenant's  opportimity  for  a  fair  hearing  in 
a  State  court  eviction  proceeding,  or 
other  court  action  in  connection  with  the 
lease. 

The  statement  of  prohibited 
provisions  is  substantively  very  similar 
to  the  prohibited  lease  provisions  in  the 
old  rule.  However,  the  rule  now 
incorporates  a  number  of  refinements  in 
the  list  of  prohibited  provisions, 
including  changes  to  make  the  statement 
easier  to  imderstand.  The  proposed 


changes  do  not  substantially  impair  the 
common  approach  in  different  HUD 
housing  subsidy  programs.  Public 
comment  generally  approves  HUD's 
revision  to  the  statement  of  prohibited 
lease  provisions. 

The  rule  does  not  include  specific 
lease  language  which  conforms  with  the 
regulatory  list  of  prohibited  lease 
provisions.  The  PHA  is  responsible  for 
drafting  the  language  of  the  lease,  and  of 
assuring  that  the  lease  does  not  include 
any  prohibited  provision. 

Public  comment,  including  comments 
by  PHAs  and  NAHRO,  supports  the 
prohibition  of  unreasonable  lease 
provisions.  However,  some  comment 
notes  that  State  law  may  also  provide  a 
similar  protection  for  the  tenant,  and 
that  the  PHA  should  have  maximum 
responsibility  in  drafting  language  of  the 
lease  in  accordance  with  State  law. 

2.  Treatment  of  Family  Property 

Separate  old  rule  provisions 
restricting  the  PHA's  authority  to  hold  or 
sell  property  of  the  family  are  combined 
and  revised  (final  rule  §  966.11(b):  see 
old  rule  §  966.6(b)  on  "distraint"  for  rent 
and  charges,  and  old  rule  §  966.6(e)  on 
disposition  of  family  property  without  a 
court  decision). 

The  old  rule  prohibits  a  lease 
provision  which  would  authorize  the 
PHA  to  hold  or  sell  tenant  property 
without  notice  to  tenant  and  a  court 
decision.  PHA  comment  points  out  that 
because  of  this  prohibition,  the  PHA  is 
not  able  to  dispose  of  abandoned 
property  when  the  tenant  vacates  the 
unit.  The  PHA  is  put  to  the  expense  of 
storing  the  abandoned  property,  which 
is  usually  junk.  PHA  comment  states 
that  because  of  the  prohibition,  the  PHA 
is  forced  to  wait  until  the  end  of  the 
eviction  proceeding,  and  place 
remaining  possessions  at  the  curb.  The 
provision  causes  increased  expenses 
and  lost  rent  revenues. 

Comments  states  that  the  PHA  should 
be  allowed  to  dispose  of  abandoned 
property  left  by  the  tenant.  Comment 
suggests  alternative  techniques  for 
handling  the  abandoned  property: 
disposition  in  accordance  with  State 
law,  disposition  with  court  approval,  or 
disposition  in  a  commercially 
reasonable  manner.  The  lease  should 
include  a  provision  which  allows  the 
PHA  to  dispose  of  abandoned  property. 
The  prohibition  on  seizure  or  sale  of 
tenant  property  should  not  apply  to 
abandoned  apartments. 

HUD  concurs  that  limitations  on  PHA 
handling  of  property  abandoned  in  the 
unit  are  not  supported  by  the  underlying 
rationale  of  the  prohibited  lease 
provisions,  or,  more  particularly,  of  the 
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prohibited  provisions  concerning 
treatment  of  family  property.  The 
prohibition  is  essentially  designed  to 
prevent  the  seizure  or  sale  of  property  in 
the  possession  of  the  family,  as  a  PHA 
self-help  remedy  for  disputes  arising 
under  the  lease.  Once  the  family  vacates 
the  unit  and  property,  the  abandoned 
personal  property  is  no  longer  in 
possession  of  the  family.  The  hindrance 
of  PHA  disposition  of  abandoned 
property  is  an  unintended  and 
undesirable  artifact  of  a  provision 
designed  for  a  different  purpose,  and 
results  in  unnecessary  expense  and 
nuisance  for  the  PHA.  In  response  to 
PHA  comment,  the  provision  on 
treatment  of  family  property  is  revised, 
with  the  effect  that  the  prohibition  does 
not  apply  to  an  agreement  concerning 
disposition  of  personal  property 
abandoned  in  the  unit. 

As  revised,  the  Gnal  rule  provides 
(§  966.11(b)]  that  the  lease  may  not 
include  a  provision  on  treatment  of 
family  property  under  which  the  tenant 
agrees: 

*  *  *  that  the  PHA  may  take,  hold  or  sell 
personal  property  of  Household  members, 
without  notice  to  the  Tenant  and  a  court 
decision  on  the  rights  of  the  parties. 
However,  the  prohibition  of  such  agreement 
does  not  apply  to  an  agreement  by  the 
Tenant  concerning  disposition  of  personal 
property  remaining  in  the  dwelling  unit  after 
the  Tenant  has  moved  out  of  the  unit.  The 
PHA  may  dispose  of  such  personal  property 
in  accordance  with  State  law. 

Legal  aid  comment  states  that  State 
law  may  permit  a  contractual  lien  on 
tenant  possessions  if  the  rent  is  not 
paid.  This  State-created  lien  is  a  self- 
help  remedy  by  the  owner,  that  does  not 
give  a  tenant  the  opportunity  for  a 
judicial  hearing.  The  final  rule  prohibits 
an  agreement  in  the  lease  that  the  PHA 
may  take  or  sell  family  property  without 
notice  to  the  tenant  and  a  court  decision 
on  the  rights  of  the  parties. 

3.  Waiver  of  Notice 

The  old  rule  prohibition  against  a 
waiver  of  legal  notice  is  clarified  and 
broadened.  The  old  rule  prohibits 
waiving  notice  of  an  action  for  eviction 
or  a  money  judgment.  Similarly,  the  new 
rule  prohibits  an  agreement  that  the 
PHA  does  not  need  to  give  notice  of  a 
court  proceeding  against  the  tenant  in 
connection  with  the  lease  (§  966.11(d)). 
However,  the  new  rule  also  prohibits  an 
agreement  to  waive  any  notice  required 
by  HUD.  Thus,  the  tenant  may  not  be 
required  to  relinquish  in  the  lease  the 
right  to  notice  of  PHA  charges 
(§  966.10(e)(l)(ii)),  of  a  change  in  rent 
{§  966.10(c)(2)),  of  lease  termination 
(§  966.22)  or  of  proposed  adverse  action 


(§  966.31  (b)),  or  to  the  notice  procedures 
required  under  the  rule  (S  966.10(1)). 

4.  Waiver  of  Court  Decision  Before 
Eviction 

The  prohibition  against  waiver  of  the 
opportimity  for  judicial  determination 
on  an  eviction  is  clarifled  (S  966.11(e)). 
The  new  rule  prohibits  an  agreement  by 
the  tenant  that: 

the  PHA  may  evict  Household  members  (1) 
without  instituting  a  civil  court  proceeding  in 
which  the  Tenant  has  the  opportimity  to 
present  a  defense,  or  (2)  before  a  decision  by 
the  court  on  the  rights  of  the  parties. 

The  new  language  is  intended  to  express 
more  fully  the  prohibition  of  any  lease 
provision  which  would  deny  the  family 
the  opportimity  for  a  fair  hearing  in 
court  before  eviction  from  the  unit.  This 
provision  supports  other  related 
provisions  of  the  rule  (§  966.22(b)(4); 
§  966.23(a)). 

5.  Other  Revisions  of  Prohibited  Lease 
Provisions 

For  clarity,  the  prohibition  of 
"exculpatory  clauses"  (old  rule 
§  966.6(c))  is  redesignated  as  a 
prohibition  of  a  clause  "excusing  PHA 
from  responsibility"  (new  rule 
§  966.11(c)). 

The  rule  includes  other  editorial 
changes  and  reflnements  in  the  list  of 
prohibited  provisions. 

M.  Distinction  Between  "Tenant", 
"Family"  and  "Household" 

1.  General 

The  old  rule  uses  the  term  "tenant"  to 
designate  the  lessee  of  a  public  housing 
unit.  The  tenant  is  the  party  who  enters 
into  a  lease  with  the  PHA  on  behalf  of 
the  family  (see  old  rule  S  966.4).  The 
tenant  is  also  the  party  who  possesses 
the  right  to  a  grievance  hearing.  In  some 
contexts,  the  old  rule  refers  to  members 
of  the  tenant's  "household",  i.e.,  the 
body  of  family  members  residing  in  the 
unit  under  the  lease. 

In  the  required  and  prohibited  lease 
provisions  of  the  old  rule  (old  rule  Part 
966,  Subpart  A),  the  term  "tenant"  is  not 
explicitly  defined.  However,  the  term  is 
defined  for  purpose  of  the  grievance 
requirements  (old  rule  Part  966,  Subpart 
B).  In  that  context,  "tenant"  is  defined 
as  the  "lessee  or  the  remaining  head  of 
household"  (old  rule  §  996.53(f)). 

The  final  rule  gives  separate 
definitions  of  the  terms  "tenant"  and 
"household"  (new  rule  S  966.2).  The  new 
definitions  express  the  important 
technical  distinction  between  the  lessee 
of  the  unit  (the  "tenant"),  and  the  whole 
body  of  persons  who  are  approved  to 
live  in  the  unit  under  the  lease  (the 
"household").  This  distinction  is  also 


implicit  in  the  old  rule.  The  new 
definitions  apply  to  all  parts  of  the 
revised  lease  and  grievance 
requirements,  including  the  lease 
requirements,  the  provisions  on 
termination  of  tenancy,  and  the 
grievance  hearing  requirements. 

By  law,  public  housing  is  for  the 
benefit  of  a  "family"  (U.S.  Housing  Act 
of  1937,  42  U.S.C.  1437  et  seq.].  In  this 
rule,  the  term  "tenant"  is  defined  to 
denote  the  legal  representative  of  an 
assisted  family:  "the  person  or  persons 
who  execute  the  lease  with  the  PHA" 
(S  996.2).  As  in  conventional  landlord- 
tenant  usage  and  practice,  the  "tenant" 
is  the  person  who  holds  the  contractual 
right  to  occupancy  under  the  lease,  and 
the  right  to  enforce  the  obligations  of  the 
landlord  under  the  lease  (the  PHA).  The 
tenant  is  contractually  bound  to  perform 
all  tenant  obligations  under  the  lease. 

The  proposed  rule  contained  a 
separate  definition  of  the  term  "family". 
This  proposed  definition  compressed 
two  distinct  concepts:  the  proposition 
that  unit  occupants  must  be  approved  by 
the  PHA,  and  the  proposition  that  the 
unit  occupants  must  be  a  statutory 
"family"  as  determined  in  accordance 
with  HUD  requirements,  the  statutory 
entity  eligible  for  public  housing 
assistance  (see  (United  States  Housing 
Act  of  1937,  section  3,  42  U.S.C.  1437a; 
cf.  24  CFR  Part  912).  However,  the  group 
of  approved  occupants  sometimes 
includes  a  person  who  is  not  a  member 
of  the  statutory  "family".  A  live-in  aide 
may  reside  in  the  unit  to  provide  care 
and  assistance  to  an  elderly  family  (U.S. 
Housing  Act  of  1937,  section  3(b)(3).  42 
U.S.C.  1437a(b)(3);  §  966.10(g)(2)). 

For  greater  precision,  the  final  rule 
distinguishes  the  concepts  of  "family" 
and  "household".  The  defined  term 
"household"  (5  966.2)  refers  to  the  whole 
body  of  unit  occupants  who  are  allowed 
to  hve  in  the  unit  under  the  lease  with 
the  PHA  (including  a  live-in  aide): 

Household.  The  Tenant  and  other  persons 
who  Hve  in  the  dwelling  unit  with  written 
approval  of  the  PHA. 

(See  also,  §  966.10(b)(1).  which  provides 
that  the  lease  must  state  "the  persons 
who  will  live  in  the  dwelling  unit".) 
Most  lease  provisions  concern  all  unit 
occupants,  as  opposed  to  "family" 
occupants.  For  example,  the  lease 
provides  that  members  of  the 
"household"  may  not  engage  in  criminal 
activity  in  the  unit  or  premises 
(§  966.10(h)(2)(iii)).  In  this  context,  it  is 
irrelevant  whether  the  household 
member  is  also  a  member  of  the 
"family".  In  most  cases,  the  set  of 
household  members  is  identical  with  the 
family. 
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in  a  few  contexts,  the  rule  refers  to  the 
"family".  A  number  of  provisions  refer 
to  the  reexamination  of  "family"  income 
and  composition;  statutory  rent  is  based 
on  income  and  composition  of  the 
family.  However,  the  term  "family"  is 
not  defmed  in  this  rule.  First,  the  lease 
provisions  do  not  define  what  persons 
or  body  of  persons  are  eligible  for 
assistance,  although  the  PHA  must 
determine  statutory  eligibility  before 
admitting  the  family  to  occupancy  of  the 
unit.  Second,  HUD  does  not  prescribe,  in 
this  or  any  other  public  housing  rule,  a 
comprehensive  definition  of  when  a 
group  of  persons  may  be  treated  by  the 
PHA  as  a  "family"  which  is  eligible  for 
assistance  under  the  public  housing 
program.  (HUD  regulations  only  define 
when  an  elderly  or  other  single  person 
may  qualify  as  a  "family"  (see  §  912.2].) 
The  FHA  has  broad  discretion  to 
determine  what  group  of  persons 
constitute  a  family.  This  rule  is  not 
intended  to  limit  or  affect  PHA  authority 
in  this  regard. 

Throughout  the  rule,  the  defined  terms 
"tenant"  and  "household"  are  used  in 
the  appropriate  contexts.  For  example, 
the  lease  provides  that  the  "tenant" 
shall  have  the  right  to  exclusive  use  and 
occupancy  of  the  dwelling  unit  "for 
residence  by  the  Household" 
(§  9e6.10(g)(l)).  During  the  lease  term, 
the  PHA  may  offer  the  "tenant"  a  new 
lease  or  revision  of  the  lease 
(§  966.10(o)(l)). 

Public  comments  object  to  the  explicit 
regulatory  distinction  between  the 
tenant  and  the  family  under  the 
proposed  rule.  Comment  is  concerned 
with  the  supposed  effects  of  this 
distinction  on  rights  of  family  members 
other  than  the  tenant  signatory, 
including  concerns  respecting  notice 
under  the  lease,  and  the  rights  of  other 
family  members  if  the  tenant  leaves  the 
unit.  In  the  final  rule,  the  central 
distinction  between  the  tenant  signatory 
and  the  whole  body  of  unit  occupants  is 
retained  (although,  as  indicated  above, 
the  terminology  has  been  changed). 

2.  Rights  of  Other  Family  Members 

Comment  claims  that  the  separate 
definition  of  the  terms  tenant  and  family 
denies  tenant  rights  and  protections  to 
other  family  members.  Comment  states 
that  the  family-tenant  distinction  is 
artificial  since  a  family  is  the  entity 
which  is  eligible  for  public  housing.  The 
PHA  should  be  required  to  include  as 
parties  to  the  lease  all  family  members, 
or  all  adult  family  members,  or  all 
family  members  who  want  to  sign  the 
lease.  The  PHA  should  have  "privity  of 
contract"  with  each  adult  member  of  the 
household. 


In  HUD's  view,  the  distinction 
between  the  person  who  signs  the  lease 
with  the  landlord,  and  the  body  of 
people  who  live  in  the  unit  in 
accordance  with  the  lease,  is  not 
artificial,  but  is  a  real-world  distinction 
that  antedates  the  explicit  regulatory 
definition  of  these  concepts  in  the  new 
rule.  This  distinction  existed  implicitly 
in  implementation  of  the  old  rule, 
notwithstanding  the  absence  of  a 
consistent  regulatory  definition  which 
applied  across  the  lease  and  grievance 
requirements.  For  example,  the  lease 
requirements  of  the  old  rule  state  that 
the  dwelling  unit  may  only  be  used  as  a 
dwelling  for  the  "tenant"  and  "the 
tenant's  household"  (old  rule 
§  966.4(f)(3)).  In  ordinary  landlord- 
tenant  practice,  the  term  "tenant" 
conventionally  applies  only  to  the 
individual  or  individuals  who  execute 
the  lease  for  a  unit,  not  to  all  of  the 
individuals  who  may  reside  in  the  unit. 
A  residential  lease  commonly  Usts  the 
people  who  may  live  in  the  unit. 

The  new  rule  introduces  an  explicit 
definition  of  the  distinction  between  the 
lessee  and  the  unit  occupants.  By  a 
conscious  and  consistent  use  of  the 
defined  terms,  the  new  rule  cltirifies  the 
intended  operation  of  lease  and 
grievance  provisions  which  use  the 
defined  terms,  and  thus  the  rights  and 
duties  of  the  tenant  under  the  lease  and 
under  the  PHA  grievance  procedure.  As 
under  a  private  market  lease,  the  tenant 
is  the  party  who  holds  the  contractual 
right  to  enforce  the  lease.  The  lease 
provisions  required  by  this  rule  are  not 
intended  to  make  the  non-tenant  family 
members  third  party  beneficiaries,  who 
may  directly  enforce  the  obligations  of 
the  lease  against  the  PHA. 

For  administration  of  the  lease,  the 
PHA  needs  a  precise  legal  definition  of 
the  tenant  who  is  the  subject  of  rights 
and  duties  under  the  lease.  It  is  both 
practical,  and  consistent  with  normal 
landlord-tenant  practice,  that  certain 
members  of  the  family  act  as  legal 
representatives  of  the  family.  There  is 
nothing  in  the  lease  requirements  of  the 
1983  law  which  alters  the  normal 
expectation  that  the  "tenant"  is  the 
repository  of  contractual  rights  under 
the  lease.  In  public  housing,  assistance 
is  for  the  benefit  of  a  "family".  This 
circumstance  supports  the  implication 
that  the  PHA  may  treat  the  family  as  a 
group,  represented  by  the  individual  or 
individuals  who  executes  the  lease  on 
behalf  of  the  family,  not  merely  as  a 
collection  of  individuals  residing  in  the 
unit. 

Under  the  final  rule,  the  PHA  will 
have  the  authority  to  determine  which 
family  members  will  be  required  or 


allowed  to  sign  the  lease  on  behalf  of 
the  ftunily.  This  judgment  may  be 
legitimately  affected  by  elements  of 
local  law  and  landlord  tenant  practice, 
for  example,  the  age  of  contractual 
responsibility  under  State  law.  or 
procedural  complications  by  addition  of 
additional  signatories  under  the  lease. 
There  is  no  present  reason  for 
establishing  a  Federal  rule  defining 
which  family  members  sign  the  public 
housing  lease  as  representatives  of  the 
assisted  family. 

The  public  housing  lease  establishes  a 
single  tenancy,  for  the  benefit  of  the 
whole  family.  The  leasehold  is  not  a  set 
of  separate  leases  for  each  individual 
who  lives  in  the  unit.  For  the  most  part, 
the  determination  of  which  member  or 
members  of  the  family  signs  the  lease  as 
"tenant"  on  behalf  of  the  family  is  of 
little  practical  importance.  Regardless  of 
who  signs  the  lease,  public  housing  rent 
is  based  on  the  income  of  the  whole 
family,  and  all  members  of  the  family 
may  be  evicted  if  the  rent  is  not  paid. 
Similarly,  the  whole  family  may  be 
evicted  for  breach  of  tenant  obligations 
by  any  member  of  the  family.  In  general, 
the  family's  security  of  occupancy  is 
little  affected  by  who  happens  to 
execute  the  lease  as  legal  representative 
of  the  assisted  family. 

Comment  expresses  concern  that  the 
tenant-family  distinction  will  in  some 
fashion  deny  to  family  members  other 
than  the  tenant  the  protection  against 
prohibited  lease  provisions.  However, 
HUD  notes  that  the  tenant-family 
distinction,  or  the  tenant-household 
distinction,  does  not  permit  the  PHA  to 
evade  the  prohibited  lease  provisions 
for  family  members  other  than  the 
tenant.  By  virtue  of  the  prohibited  lease 
provisions,  certain  types  of  provisions 
may  not  be  included  in  the  lease 
between  the  PHA  and  tenant.  The 
tenant  is  not  bound  by  agreement  of 
other  family  members  to  relinquish 
leasehold  protections  in  contravention 
of  prohibited  lease  provisions.  The 
tenant's  tenure  of  the  unit  for  occupancy 
by  family  members  is  not  affected  by 
any  side-agreements  between  the  PHA 
and  other  family  members. 

3.  Notice 

The  rule  describes  how  the  PHA  must 
serve  notice  of  lease  termination  or 
notice  of  a  proposed  adverse  action 
(5  968.10(l)(2){ii)).  Notice  must  be  served 
on  the  "tenant",  the  person  who 
executes  a  lease  on  behalf  of  the  family. 

Comment  states  that  individual  family 
members  should  be  given  separate 
notices,  or  that  notices  should  be 
directed  to  the  tenant  "and  family". 
Comment  claims  that  if  notice  is  only 
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given  to  the  "tenant",  the  family  may 
have  no  notice  that  legal  rights  are  being 
terminated. 

There  is  a  single  lease  for  each  family. 
Similarly,  issues  which  are  cognizable 
under  the  PHA  grievance  procedure 
pertain  to  the  whole  family  (e.g., 
computation  of  family  rent],  and  the 
tenant  has  a  unitary  right  to  grieve  on 
each  grievable  issue.  Individual  family 
members  do  not  have  separate 
individual  leases  or  separate  individual 
rights  to  grieve  on  a  proposed  adverse 
action  by  the  PHA  (e.g.,  a  proposed 
termination  of  the  tenant's  lease). 
Corresponding  to  the  unitary  character 
of  the  rights  which  are  protected  by  the 
lease,  and  by  the  PHA  grievance 
procedure,  the  rule  requires  a  single 
notice  to  the  tenant,  rather  than 
separate  notices  to  individual  family 
members.  The  tenant  is  the  legal 
representative  of  the  family,  both  for 
purposes  of  the  lease  and  for  purposes 
of  the  grievance  procedure. 

Comment  states  that  notice  should  be 
given  to  individual  family  members. 
Mechanically,  this  could  mean  either 
that  notice  is  given  by  multiple  separate 
notices  to  the  individual  members,  or 
that  a  single  notice  is  addressed  to  more 
individuals  or  to  the  "family". 

Multiple  notices  to  an  individual 
family  will  evidently  multiply  the 
burden  and  expense  of  giving  a  notice 
(of  adverse  action  or  lease  termination) 
which  is  required  under  the  1983  law. 
Imposition  of  this  extra  burden  and 
expense  is  not  justified.  Multiplication 
of  the  number  of  individual  notices  does 
not  multiply  the  underlying  right  which 
is  protected  by  the  notice.  Indeed,  the 
use  of  separate  notices  to  individual 
family  members  would  lead  to  confusion 
as  to  who  is  entitled  to  act  for  the 
family.  HUD  does  not  beheve  that  the 
use  of  multiple  notices  will  substantially 
increase  the  likelihood  of  actual  notice 
to  the  family,  and — most  important — the 
likelihood  of  effective  action  to  protect 
family  interests.  PHAs  are  already 
burdened  by  substantial  procedural 
requirements  not  borne  by  a  private 
landlord,  including  the  duty  to  give 
notice  of  lease  termination  or  notice  of 
adverse  action  in  accordance  with  the 
1983  law.  HUD  will  not  add  to  that 
burden  by  requiring  the  PHA  to  give 
multiple  notices  to  an  individual  family. 

Addinp  additional  names  as 
addressees  of  a  single  notice  to  the 
assisted  family  does  not  impose  the 
same  administrative  burden  and 
expense  as  multiple  separate  notices  to 
the  family.  However,  HUD  does  not 
believe  that  a  requirement  to  address 
additional  family  members  is  likely  to 
produce  any  substantial  benefit.  As 
already  remarked,  there  is  only  one 


lease  and  one  right  to  grieve,  not 
separate  rights  for  each  member  of  the 
family.  All  notice  should  go  to  the  > 
tenant — who  is  the  only  family  member 
who  may  exercise  rights  under  the  lease 
or  the  PHA  grievance  procedure. 

4.  Rights  of  Remaining  Family  Members 

Comment  claims  that  the  tenant- 
family  definitions  prejudice  the  interest 
of  family  members  remaining  in  the  unit 
after  death  or  departure  of  the  "tenant". 
Comment  objects  that  the  tenant  is  the 
only  family  member  who  is  entitled  to 
legal  notice  and  continued  possession  of 
the  unit.  If  the  husband-tenant  dies  or 
leaves  the  unit,  the  wife  and  child  have 
no  legal  right  to  continued  occupancy.  If 
a  grandparent-tenant  dies  or  leaves,  the 
fate  of  remaining  family  members  is  left 
to  the  "whimsey"  of  the  project 
manager.  Comment  notes  that  the  goal 
of  the  public  housing  law  is  to  provide 
decent,  safe  and  sanitary  housing  for 
"families".  If  a  family  is  devastated  by 
loss  of  an  adult  member,  or  if 
composition  of  the  family  is  changed  by 
divorce,  family  stability  should  not  be 
undermined  by  loss  of  the  only  housing 
the  family  can  afford. 

Comment  states  that  other  family 
members  should  be  allowed  to  remain  in 
the  imit  after  departure  of  the  tenant  if 
the  remaining  family  members  meet 
established  PHA  occupancy  criteria — 
such  as  whether  the  remaining  family 
member  is  a  PHA-approved  occupant 
who  has  Uved  continuously  in  the  unit, 
and  is  a  blood  relation  of  the  named 
lessee.  Comment  states  that  remaining 
family  members  should  automatically 
succeed  to  rights  of  the  tenant,  and  that 
a  new  lease  should  not  be  required. 
Other  comment  asks  clarification 
whether  a  remaining  person  is 
automatically  eligible  to  sign  a  new 
lease.  Comment  suggests  that  the 
treatment  of  remaining  family  members 
should  be  left  to  PHA  discretion. 

In  this  rulemaking,  HUD  did  not 
propose  any  substantive  change  in  the 
rights  of  remaining  family  members  after 
death  or  departure  of  the  tenant-lessee. 
The  introduction  of  the  new  definition  of 
term  "tenant"  does  not  substantially 
alter  the  position  of  remaining  family 
membe'-s  under  the  old  rule  and  other 
prior  HUD  regulatory  requirements. 

Under  the  U.S.  Housing  Act  of  1937 
assistance  is  provided  to  a  "family".  The 
statutory  term  "family"  is  defined  to 
include  the  "remaining  member  of  a 
tenant  family"  (U.S.  Housing  Act  of 
1937.  section  3(b)(3)(C).  42  U.S.C. 
1437a(b)(3)(C)).  Under  the  statutory 
definition,  the  remaining  member  or 
members  of  the  original  family  (after 
departure  of  the  tenant  or  other  family 
members)  constitutes  an  entity  within 


the  statutory  definition  of  "family",  and 
therefore  an  entity  which  is  statutorily 
eligible  for  pubUc  housing  assistance. 
However,  the  existence  of  statutory 
eligibility  does  not  mean  that  the 
remaining  family  members  (or  the 
remaining  adult  members)  should 
automatically  succeed  to  the  interests  of 
the  prior  lessee.  Nor  does  it  mean  that 
the  PHA  is  or  should  be  required  to  offer 
a  new  lease  to  remaining  members  of 
the  family.  The  PHA  may  only  admit  a 
family  if  the  family  is  eligible.  However, 
the  PHA  is  also  charged  with  the  crucial 
management  responsibility  and 
discretion  to  decide  whether  the 
remaining  members  of  a  family,  as 
presently  constituted  after  departure  of 
the  original  tenant,  should  be  assisted, 
either  in  the  same  unit  or  another  unit. 

After  departure  of  the  original  tenant 
the  PHA  has  a  legitimate  management 
interest  in  determining  whether  the 
remaining  family  members  constitute  a 
viable  or  stable  household,  or  whether 
continued  occupancy  by  the  family 
presents  dangers  to  other  residents  or 
the  project  or  to  the  welfare  of  family 
members  (for  example,  if  there  is  no 
adult  who  can  undertake  to  act  as 
tenant  and  head  of  household,  and  care 
for  minor  members  of  the  family).  As  at 
the  point  of  initial  admission,  the  PHA 
may  consider  that  the  presence  of  a 
reUable  household  head  is  essential  for 
continued  occupancy  by  the  family. 
Remaining  family  members  may  not 
include  any  non-minor  with  legal 
capacity  to  execute  a  lease,  or  may  not 
include  any  persons  who  can  serve  as 
the  stable  core  of  the  reconstituted 
family,  and  who  can  answer  for  the  legal 
responsibihties  of  tenant  under  the 
lease. 

As  indicated  by  public  comment 
death  or  departure  of  the  named  tenant 
often  presents  profound  difficulties  to 
the  remaining  family  members.  In  these 
varied  situations,  the  PHA  has  the  hard 
job  of  deciding  whether  the  remaining 
members  can  stay  in  the  unit.  However, 
as  under  the  old  lease  and  grievance 
rule,  the  decision  on  the  appropriate 
solution  is  properly  vested  in  the 
administrative  discretion  of  the  PHA.  In 
practice,  most  PHAs  are  probably 
inclined  to  permit  continued  occupancy 
by  remaining  family  members  unless 
there  is  a  compelling  reason  to  refuse 
continued  occupancy  by  the  family. 

A^.  General  Notice  Procedures 

During  the  lease  term,  the  PHA  and 
the  tenant  need  a  mechanism  to  give 
notice  to  each  other  on  subjects  related 
to  the  tenancy  under  the  lease.  For 
example,  the  PHA  may  give  notice  of  a 
reexamination  of  family  income,  or  of 
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the  new  rent  determined  as  a  result  of 
reexamination.  The  tenant  may  give 
notice  that  the  tenant  requests  a 
grievance  hearing  on  the  PHA's 
proposed  determination  of  tenant  rent 
The  rule  provides  (§  966.10(1)(1]]: 
"The  niA  shall  adopt  a  notice 
procedure  which  is  consistent  with  State 
and  local  law,  and  which  shall  be 
incorporated  into  the  lease.  The  notice 
procedure  shall  state  how  the  PHA  and 
Tenant  may  give  notice  to  each  other 
concerning  termination  of  the  lease,  and 
other  matters  under  the  lease". 

0.  Notice  of  Adverse  Action  or  Lease 
Termination — How  Served 

1.  Service  of  Statutory  Notice — ^Methods 

The  KIA  must  give  the  tenant  notice 
of  lease  termination  (S  966.22),  or  notice 
of  a  proposed  adverse  action 
(§  g66.31(b)].  These  notices  implement 
statutory  requirements  under  the  1983 
law.  The  PHA  must  give  minimum 
notice  of  lease  termination  (U.S. 
Housing  Act  of  1937.  section  6(1)(3).  42 
U.S.C.  1437d(l)(3)).  The  tenant  must  also 
be  advised  of  the  specific  grounds  of 
any  proposed  adverse  action  by  the 
PHA  (U.S.  Housing  Act  of  1937,  section 
6(k)(l),  42  U.S.C  1437d{k)(l)).  A  notice 
of  adverse  action  informs  the  tenant  of 
the  reasons  for  a  proposed  adverse 
action  (5  9e6.31(b)(l)(i)).  The  rule 
establishes  the  same  procedures  for 
service  on  the  tenant  of  both  types  of 
notice  required  under  the  1983  law 
(§966.10(l)(2)(ii)). 

A  PHA  may  use  any  one  of  three 
alternative  methods  to  serve  the  notice. 
The  rule  provides  (5  966.10(l)(2)(ii))  that 
a  notice  of  lease  termination,  or  a  notice 
of  proposed  adverse  action,  shall  be 
given  to  the  tenant: 

(A)  by  mailing  the  notice  by  first  class  mail 
addressed  to  the  Tenant  at  the  dwelling  unit, 
or 

(B)  by  handing  a  copy  of  the  notice  to  the 
Tenant  or  to  any  adult  answering  the  door  at 
the  dwelling  unit,  or 

(C)  by  other  means  which  the  PHA 
determines  to  be  reasonably  likely  to  give  the 
Tenant  actual  notice.  Posting  on  the  outside 
of  the  unit  door,  and  which  is  not  supported 
by  other  notice  to  the  Tenant  does  not 
constitute  sufficient  notice. 

2.  Notice  by  Mail 

a.  When  Notice  Is  Effective.  If  notice 
is  mailed,  the  PHA  does  not  have  direct 
knowledge  of  the  date  when  the  notice 
is  received  by  the  tenant.  For  a  notice  of 
lease  termination,  a  tenant  must  be 
given  notice  of  lease  termination  for  the 
minimum  periods  stated  in  the  1983  law 
(e.g.,  14  days  notice  of  termination  for 
non-payment).  It  is  therefore  helpful  to 
specify  when  the  mailed  notice  is 


deemed  effective,  starting  the 
coimtdown  of  the  14  day  notice  period. 

The  proposed  rule  contains  provisions 
which  specify  the  point  at  which  a 
notice  sent  by  mail  is  effective.  The 
proposed  rule  provides  that  a  mailed 
notice  (of  adverse  action  or  lease 
termination]  is  "deemed  given"  five 
days  after  the  notice  is  mailed  by  first 
class  mail.  The  five  day  notice  period 
was  intended  to  allow  time  for  the 
tenant  to  receive  the  notice  through  the 
mails,  and  define  the  time  at  which  the 
termination  notice  is  legally  effective. 

PHA  comment  states  that  the  five  day 
notice  period  is  excessive  allowance  for 
delivery  by  first  class  mail.  Legal  aid 
comment  recommends  adding  an 
additional  five  days  for  response  by  the 
tenant. 

PHA  comment  accurately  points  out 
that  the  proposed  five  day  initial  period 
(running  itoia  the  date  of  mailing  to  the 
date  when  the  notice  is  "deemed  given") 
effectively  lengthens  the  notice  of  lease 
termination  required  by  the  statute 
(running  from  the  date  the  notice  is 
given  to  the  date  of  lease  termination) 
(U.S.  Housing  Act  of  1937.  section  6(1)(3), 
42  U5.C.  1437d(l)(3)),  {  9e6.22(a)).  The 
initial  notice  period  would  be  added  on 
top  of  the  statutory  notice  of  lease 
termination.  In  this  way,  the  PHA  would 
have  to  give  19  days  notice  of  lease 
termination  for  nonpayment  of  rent  (14 
days  statutory  notice,  plus  a  5  day 
period  for  delivery  of  the  notice),  and  35 
Aays  notice  of  lease  termination  in  other 
cases  (30  days  statutory  notice,  plus  a  5 
day  delivery  period). 

PHA  comment  states  that  the 
additional  5  day  delivery  period  delays 
PHA  action  which  is  necessary  to 
collect  rent  or  deal  with  residents  who 
create  disturbances,  or  are  otherwise  a 
detriment  to  the  health  and  safety  of 
staff  and  other  residents.  These  delays 
are  costly,  and  increase  tenant 
receivables  and  collection  losses.  HUD 
requirements  in  the  old  rule  already  give 
the  tenants  too  long  to  pay.  The  rule 
should  not  give  the  tenants  more  time. 
Comment  remarks  that  the  new  notice 
period  requirement  is  pyramided  on  top 
of  the  time  necessary  to  accomplish 
other  steps  to  initiate  legal  action  and 
schedule  a  hearing  for  tenant  non- 
payment (PHA  grace  period,  delivery 
period,  14  days  notice  of  lease 
termination,  period  for  scheduling  court 
hearing). 

In  response  to  the  public  comment,  the 
rule  is  revised  to  provide  that  a  notice  of 
lease  termination  or  notice  of  proposed 
adverse  action  is  treated  as  given  when 
mailed.  Hie  rule  provides 
(5  966.10(l)(2)(iii)): 


If  a  notice  of  lease  termination  or  a  notice 
of  proposed  adverse  action  is  sent  by  mail, 
the  notice  is  deemed  given  when  mailed. 

Allowance  of  an  initial  period  for 
delivery  of  the  lease  termination  notice 
(in  addition  to  the  statutory  lease 
termination  notice  periods  specified  in 
section  8(1)(3)  of  the  U.S.  Housing  Act  of 
1937,  42  U.S.C.  1437d(l)(3))  is  not 
required  under  the  1983  law.  The  old 
rule  did  not  require  that  the  PHA  make 
any  additional  allowance  of  a  period  for 
dehvery  of  a  lease  termination  notice 
which  is  sent  by  mail.  The  lease 
termination  notice  provisions  in  the  1983 
law  codify  the  notice  requirements  in 
the  old  rule.  The  1983  House  Committee 
Report  states  that  the  bill  requires  that 
the  lease  contain  certain  basic 
protections,  including: 

*  *  *  clauses  obliging  PHAs  to  *  *  * 
provide  adequate  notice  before  evicting 
tenants.  The  Committee  also  contemplates 
that  HUD  will  retain  the  existing  regulatians 
regarding  these  provisions  (Report  96-123  on 
HJL  1,  p.  36). 

(Provisions  on  public  housing  leases, 
including  provisions  which  require  the 
PHA  to  give  notice  of  lease  termination, 
were  enacted  verbatim  in  the  form 
reported  by  the  House  Committee. 
These  provisions  therefore  differ  from 
the  grievance  hearing  requirements, 
which  were  substantially  modified  in 
the  law  as  finally  passed.) 

b.  Use  of  Registered  or  Certified  Mail. 
The  proposed  rule  states  that  where  the 
notice  is  mailed,  the  notice  is  "deemed 
given"  (1)  five  dajrs  after  mailing,  or  (2) 
when  sent  return  receipt  requested,  the 
date  of  actual  receipt  as  stated  on  the 
return  receipt.  PHA  comments  note 
significant  technical  problems  with  this 
provision  when  the  notice  is  sent  by 
registered  or  certified  mail.  PHAs 
request  clarification  that  a  notice  by 
registered  or  certified  mail  is  effective 
no  later  than  the  effective  date  for  a 
notice  sent  by  regular  mail. 

Under  the  final  rule,  a  notice  is 
deemed  given  at  the  time  the  notice  is 
mailed  (rather  than  five  days  after 
mailing)  (§  966.10(l)(2)(iii)).  The  same 
simple  rule  applies  to  registered  or 
certified  mail  as  to  ordinary  mail.  The 
final  rule  does  not  include  the  proposed 
provision  which  would  make  the  notice 
effective  upon  the  actual  receipt  date 
shown  on  a  return  receipt  This 
provision  is  not  needed,  since  the  notice 
is  effective  when  mailed. 

Some  conunent  states  that  notice 
should  always  be  sent  by  registered  or 
certified  mail.  Other  comment  points  out 
that  tenants  often  refuse  to  accept 
registered  or  certified  mail,  since  such 
mail  often  contains  a  legal  notice  or 
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claim.  PHA  comment  states  that  notice 
by  registefed  or  certified  mail  is 
prohibitively  expensive. 

The  rule  does  not  require  use  of 
registefed  or  certified  meal.  In  a  court 
proceeding  iot  eviction,  the  MA  will 
have  to  prove  that  the  PHA  has  given 
the  tenant  the  notice  required  by 
Federal  law,  including  satisfaction  of  the 
minimum  notice  periods  under  the 
statute  and  regulation.  The  Department 
considers  it  unnecessary  to  specify,  as  a 
matter  of  Federal  regulation,  the  form  of 
proof  to  be  offered  by  the  PHA  (by 
affidavit  of  service,  return  receipt, 
testimony  or  other  probative  means], 
just  as  the  Department  does  not  seek  to 
prescribe  the  manner  in  which  the  PHA 
must  prove  the  factual  existence  of  good 
cause  grounds  as  required  under  the 
statute.  Each  PHA  may  decide  whether 
it  is  best  to  give  notice  by  registered  or 
certified  mail,  or  by  ordinary  mail,  or  by 
other  authorized  methods  of  service. 

3.  Notice  by  Personal  Service 

The  rule  provides  that  the  PHA  may 
serve  a  notice  of  lease  termination  or 
proposed  adverse  action  "by  handing  a 
copy  of  the  notice  to  the  Tenant  or  to 
any  adult  answering  the  door  at  the 
dwelling  unit"  (|  g6&10(lM2Kii)(B)). 

The  December  1982  proposed  rule 
would  have  allowed  service  by 
delivering  a  copy  of  the  notice  to  any 
person  answering  the  door  at  the 
dwelling  unit.  Comment  states  that  the 
PHA  should  not  be  permitted  to  serve 
notice  on  a  child  who  answers  the  door. 
In  response  to  this  comment,  the  rule 
was  revised  to  provide  that  the  PHA 
may  only  serve  the  notice  on  an  adult 
who  answers  the  door.  HUD  agrees  that 
service  of  notice  on  a  minor  child  who 
answers  the  door,  and  not  supported  by 
some  other  form  of  notice  to  the  tenant, 
may  not  not  provide  adequate  notice.  If 
the  PHA  is  unable  to  serve  an  adult  at 
the  dwelling  unit,  the  PHA  can  use  an 
alternative  mode  of  service  allowed 
under  the  rule,  such  as  service  by  mail. 

The  old  rule  provided  that  notice  must 
be  delivered  to  the  tenant,  or  to  an  adult 
member  of  the  tenant's  household 
residing  in  the  dweUing  unit  Comment 
on  the  December  1982  rule  objects  to 
allowing  the  PHA  to  leave  notice  with 
any  adult  who  answers  the  door,  and 
states  that  the  rule  should  require 
service  on  an  adult  member  of  the 
household,  as  under  the  old  rule. 
Delivery  to  any  adult  in  the  unit  does 
not  afford  a  student  likelihood  of 
actual  notice.  Comment  asks  how  the 
person  delivering  the  notice  is  to  know 
the  age  of  a  person  who  answers  the 
door. 

The  final  rule  allows  the  PHA  to  make 
service  on  any  adult  who  answers  the 


door.  HUD  believes  that  in  most  cases 
sudi  service  will  provide  actual  notice 
to  the  tenant,  regardless  of  whether  the 
person  is  a  m«nber  of  the  household. 
Indeed,  it  is  doubtful  that  service  cxi  a 
household  member  other  dian  the  tenant 
is  more  likely  to  fvovide  actual  notice 
than  service  on  any  adolt  who  answers 
the  door. 

HUD  recognizes  that  a  person  who 
answers  the  unit  door  may  be  an 
unauthorized  occupant  of  the  unit  Some 
PHAs  have  high  levels  of  occupancy  by 
persons  not  admitted  by  the  PHA 
However,  it  is  fair  that  a  tenant  who 
permits  illegal  occupancy  should  bear 
the  risk  that  these  persons  may  not 
inform  the  tenant  of  VHA.  notices. 

In  many  projects,  a  FHA 
representative  who  serves  the  notice 
may  not  know  the  family  members. 
Consequentiy,  the  server  may  not  know 
whether  a  person  who  answers  the  door 
is  a  member  of  the  household,  i.e.,  a 
person  whose  occupancy  in  the  unit  is 
approved  by  the  PHA  Tlie  server  also 
may  not  know,  other  than  by 
appearance  and  common  sense 
judgment,  whether  the  person  who 
answers  the  door  is  a  minor. 

Tlie  FHA  should  not  be  burdened  with 
the  necessity  of  determining  or  proving 
that  an  adult  who  opens  the  door  to  the 
unit  is  a  member  of  the  household.  In 
most  cases,  the  person  will  be  a  member 
of  the  household,  or  a  person  who  will 
pass  the  notice  on  to  members  of  the 
household.  Thus  this  mode  of  service  is 
reasonably  Hkely  to  give  the  tenant 
actual  knowledge  of  the  PHA  notice.  If 
notice  is  handed  to  a  person  other  than 
a  member  of  the  household,  the  person 
is  usually  in  the  unit  with  consent  of 
household  members.  The  risk  that  such 
a  person  may  not  transmit  the  notice  to 
the  tenant  is  most  reasonably 
apportioned  to  the  tenant  who  granted 
the  person  access  to  the  unit,  either  as 
an  illegal  occupant  or  as  a  guest  of  the 
family. 

There  is  some  risk  that  in  some  cases 
the  PHA  representative  may  not  know  if 
the  person  who  opens  the  door  is  a 
minor.  However,  this  problem  may  arise 
in  relatively  few  cases.  In  many  cases, 
the  server  will  know,  without  serious 
ground  of  doubt,  that  the  person  who 
answers  the  unit  door  is  an  adult.  In 
other  cases,  it  will  be  equally  clear  that 
the  person  who  answers  the  door  is  a 
minor.  The  problem  therefore  only  arises 
in  the  limited  proportion  of  cases  where 
it  is  not  clear  to  the  server  that  the 
person  is  either  a  minor  or  an  adult.  In 
such  cases,  the  problem  may  often  be 
solved  by  further  inquiry,  or  by  re- 
serving the  notice  at  another  time,  when 
the  tenant  or  another  adult  is  present. 
Alternatively,  the  PHA  may  solve  the 


problem  by  servBig  the  notice  by  some 
other  authorized  means,  commcsdy  by 
sending  the  notice  by  first  class  mail 
addressed  to  the  tenant 

4.  Notice  by  Other  Means 

The  proposed  and  the  final  rule 
provide  thJst  the  PHA  may  make  service 
"by  other  means  which  the  PHA 
determines  to  be  reasonably  hkely  to 
give  the  Tenant  actual  notice  " 
(§  ge6.10(l)(2Hu)(C))  (emi^sis 
supplied}.  L^^  aid  comment  contends 
that  this  fonnnla  would  allow  the  FHA 
to  make  service  by  posting  notice  on  the 
unit  door,  a  service  technique  held 
unconstitutional  by  the  Supreme  Court 
in  Greene  r.  Lindsey ,  456  U.S.  444, 1Q2 

5.  Ct  1874  (19S2).  Comment  also  claims 
that  the  rule  will  allow  eviction  without 
actual  notice,  and  will  resnlt  in  sewer 
service.  HUD  should  require  service  of 
notice  in-hand  or  by  return  receipt 
notice. 

In  the  Greene  case,  die  Supreme  Court 
held  that  posting  of  an  eviction  notice  on 
the  apartment  door  of  housing  project 
residents  does  not  satisfy  minimum 
standards  of  procedural  due  process. 
The  Court  states  that  due  process  in  any 
(M-oceeding  which  is  to  be  accorded 
finality  is  notice  which  is  "reasonably 
calculated,  under  all  the  circumstances" 
to  give  actual  notice  of  the  proceeding 
(456  US.  at  44a  102  S.  Ct  at  1878). 

The  service  standard  stated  in  the 
HUD  rule  (for  use  of  a  service  technique 
other  than  mail,  or  delivery  of  notice  to 
an  adult  who  answers  the  unit  door)  is  a 
close  restatement  of  the  Constitutional 
standard  enunciated  in  Greene.  The  rule 
directs  that  the  alternative  service 
technique  used  by  the  PHA  must  be 
reasonably  calculated  to  provide  actual 
notice.  Since  posting  on  the  unit  door 
(not  supported  by  other  means  of  giving 
notice)  is  not  a  technique  which  is 
reasonably  likely  to  give  actual  notice, 
such  service  is  not  permitted  under  the 
standard  stated  in  the  proposed  and 
final  rule. 

Nevertheless,  because  the  question 
was  raised  in  public  comment,  and  for 
absolute  clarity  as  to  HUU's  intention, 
the  final  rule  adds — in  addition  to  the 
general  standard  governing  adequacy  of 
alternative  service  techniques — an 
explicit  statement  that  "posting  on  the 
outside  of  the  unit  door,  and  which  is 
not  supported  by  other  notice  to  the 
Tenant,  does  not  constitute  sufficient 
notice"  (§  966.10(l){2)(ii)(C)).  The  final 
rule  retains  the  general  standard  in  the 
form  previously  stated,  since  the 
standard  is  necessary  for  evaluation  of 
the  adequacy  of  alternative  service 
techniques  not  specifically  described  in 
the  rule. 
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Comment  objects  to  allowing  the  PHA 
to  make  service  by  sliding  the  notice 
under  or  through  die  door.  The  rule  does 
not  mention  or  prohibit  service  by 
sliding  the  notice  under  or  through  the 
door.  For  alternative  modes  of  service 
not  described  in  the  proposed  rule,  the 
question  is  whether  the  PHA  determines 
that  the  method  of  service  used  by  the 
PHA  is  "reasonably  likely"  to  give 
actual  notice  to  the  tenant. 

All  of  the  service  techniques  allowed 
under  the  rule  meet  the  standards  of 
procedural  due  process  as  they  would 
be  applied  to  a  proceeding  for 
deprivation  of  tenant's  ri^t  to 
occupancy  of  the  property.  However, 
HUD  believes  that  the  standards  for 
service  of  a  notice  of  adverse  action,  or 
of  a  notice  of  lease  termination,  are  not 
subject  to  due  process  requirements, 
since  they  are  not  necessary  to  assure  a 
due  process  hearing  before  deprivation 
of  the  tenant's  property  right  to 
occupancy  of  the  unit.  The  rule  provides 
that  a  PHA  may  only  evict  the  family 
from  the  dwelling  unit  through  a  civil 
judicial  proceedijng  in  which  the  family 
has  the  opportunity  to  present  a  defense 
(§  966.23(a)}.  The  judicial  procedure  for 
eviction  of  the  tenant  is  subject  to  all  the 
panoply  of  procedural  due  process, 
including  the  Constitutional 
requirements  for  adequate  notice  of  the 
eviction  proceeding.  'The  instant  rule 
does  not  attempt  to  prescribe  notice 
procedures  respecting  the  State  judicial 
proceeding  for  eviction  of  the  tenant. 
Those  notice  procedures  are  estabUshed 
by  State  law,  and  are  subject  to  due 
process  requirements  under  the 
Fourteenth  amendment. 

Under  the  1983  law,  the  tenant  has  a 
statutory  right  to  notice  of  lease 
termination.  Satisfaction  of  this  Federal 
notice  requirement  is  a  statutory  and 
regulatory  prerequisite  for  termination 
of  the  lease  and  eviction  of  the  tenant. 
Similarly,  the  tenant  has  a  statutory  and 
regulatory  right  to  notice  of  a  proposed 
adverse  action.  The  question  respecting 
adequacy  of  the  process  for  service  of 
these  statutory  notices  is  whether  the 
notice  procedure  satisfies  the  statute 
and  regulation.  However,  since  the 
statutory  notice  does  not  finally 
determine  the  tenant's  right  to  continued 
occupancy  of  the  unit  (which  is 
determined  in  the  judicial  proceeding  for 
eviction  of  the  tenant,  after 
Constitutional  notice  and  opportunity  to 
be  heard]  the  adequacy  of  the  statutory 
lease  termination  notice  is  not  tested  by 
Constitutional  standards  for  procedural 
due  process,  but  by  consistency  with  the 
statute  and  regulation. 
'  The  rule  provides  that  service  must  be 
by  other  means  which  "The  PHA 


determines"  are  reasonably  likely  to 
give  actual  notice.  This  does  not  mean 
that  PHA  discretion  to  determine 
adequacy  of  alternative  means  of 
service  is  absolute.  The  PHA 
determination  is  subject  to  judicial 
review,  under  Constitutional,  statutory 
or  common  law  principles  governing 
review  of  administrative  action. 

5.  Notice  to  Handicapped 

A  tenant  may  be  handicapped.  The 
fmal  rule  adds  a  new  provision  which 
encourages  the  PHA  to  give 
supplemental  notice  to  a  handicapped 
tenant  if  the  PHA  has  reason  to  believe 
that  the  ordinary  forms  of  notice  may 
not  give  actual  notice  to  a  handicapped 
tenant.  Section  966.10(1){3)  provides  that: 

If  the  PHA  believes  that  the  notice 
procedure  otherwise  used  by  the  PHA  may 
not  give  adequate  notice  to  handicapped 
Tenants,  the  PHA  notice  procedure  may 
incorporate  additional  procedures  for  giving 
notice  to  such  Tenants. 

6.  Relation  Between  Forms  of  Notice 

Comment  states  that  the  PHA  should 
be  required  to  attempt  personal  service, 
before  using  mailing  or  another  method 
of  service.  Comment  also  states  that  the 
PHA  should  combine  notice  by  mail 
with  another  service  method  likely  to 
provide  actual  notice  to  the  tenant,  such 
as  personal  service  or  service  at  the 
dwelling. 

Notice  by  mail,  or  by  any  of  the  other 
service  procedures  authorized  in  this 
rule,  will  generally  communicate  actual 
notice  to  the  tenant.  Any  of  the 
authorized  services  techniques  is  likely 
give  adequate  notice  to  the  tenant. 

HUD  finds  no  justification  for 
preferring  one  service  technique  to 
another,  or  for  requiring  use  of  one  type 
of  permitted  service  before  using 
another  type  of  service.  HUD  does  not 
require  that  the  PHA  attempt  personal 
service  before  trying  another  type  of 
service.  A  requirement  that  the  PHA 
must  first  try  to  make  personal  service 
would  delay  PHA  action  to  terminate 
the  lease,  or  take  adverse  action.  The 
requirement  would  also  impose  a 
considerable  administrative  burden  on 
the  PHA. 

HUD  also  will  not  require  that  mailed 
service  must  be  supplemented  by 
service  through  other  means.  Mailed 
service  is  generally  an  effective 
procedure  for  notice  to  the  tenant. 

7.  State  Law  Requirements  for  Serving 
Termination  Notice 

Comment  states  that  a  notice  of 
termination  of  tenancy  under  the  rule 
should  be  given  in  accordance  with 
State  or  local  law,  instead  of  federally 
imposed  standards.  The  service 


requirements  stated  in  this  rule  are 
intended  to  assure  that  the  tenant  has 
"adequate  written  notice"  of  lease 
termination,  as  required  by  section 
6(1)(3)  of  the  U.S.  Housing  Act  of  1937 
(42  U.S.C.  1437d(l)(3)),  and  to  give  the 
family  notice  of  proposed  adverse  action 
(pursuant  to  Section  6(k]  of  the  U.S. 
Housing  Act  of  1937,  42  U.S.C.  1437d(k)). 
The  HUD  regulation  does  not  override 
service  requirements  imposed  by  State 
law.  For  termination  of  tenancy  and 
eviction  of  the  unit  occupants,  the  PHA 
must  satisfy  any  notice  requirements 
imposed  by  State  law  and  procedure. 
State  law  notices  must  be  given  in 
compliance  with  State  law.  Notices 
required  in  connection  with  the  judicial 
termination  procedure  under  State  law 
must  of  course  fulfill  the  requirements  of 
procedural  due  process. 

P.  Tenant  Comment  on  Lease  Form  or 
PHA  Rules 

The  rule  eliminates  old  rule 
requirements  that  a  PHA  allow  30  days 
for  tenant  comment  on  changes  in  the 
PHA  lease  form  (old  rule  §  966.3),  or  on 
changes  in  PHA  rules  or  schedules  of 
PHA  special  charges  (old  rule  §  995.5). 
Legal  aid  comment  objects  to  the 
elimination  of  tenant  comment 
requirements.  PHA  comment  supports 
this  revision  of  the  rule. 

Legal  aid  comment  notes  that  tenants 
are  affected  by  changes  in  the  PHA 
lease  and  rules.  The  tenants  should  have 
the  opportunity  for  basic  input  into  a 
document  which  governs  how  they  live. 
They  are  best  able  to  determine  the 
effect  of  PHA  rules,  and  to  propose 
alternatives.  The  elimination  of  tenant 
comment  deprives  the  tenant  of  a 
meaningful  opportunity  for  input. 

Legal  aid  comment  states  that  giving 
tenants  a  chance  to  comment  on 
proposed  revisions  of  the  PHA  lease 
form  or  PHA  rules  is  good  management 
practice,  and  creates  a  better  dialogue 
between  the  PHA  and  its  tenants.  PHA 
commissioners  are  not  intimately 
familiar  with  how  the  lease  is 
administered.  Consideration  of  tenant 
comment,  as  required  by  the  old  rule, 
improves  the  lease  used  by  the  PHA,  but 
permits  the  PHA  to  implement 
necessary  policies.  PHAs  often  make 
changes  requested  by  the  tenants.  The 
30  day  period  for  tenant  comment  does 
not  cause  significant  delay  in 
implementation  of  justifiable  changes  in 
the  PHA  lease  or  rules.  Under  the  old 
rule,  the  PHA  is  not  forced  to  accept  a 
tenant  comment,  only  to  explain  the 
proposed  change  and  solicit  tenant 
reaction.  This  process  avoids 
misunderstanding  and  tension.  The  PHA 
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and  the  tenants  benefit  from  weeding 
out  unworkable  propoaals. 

PHA  conunent  approves  ronoval  of 
the  old  rule  requirement  to  offer 
opportunity  for  tenant  conunent  on 
changes  in  the  PHA  lease  form  or  PHA 
rules.  The  old  rule  tenant  comment 
requirement  was  an  exercise  in  futility. 
Elimination  of  the  tenant  conunent 
requirement  will  allow  the  PHA  to 
change  the  lease  or  PHA  rules  more 
quickly.  Lease  changes  are  often 
required  by  HUD,  and  the  lease  changes 
which  are  directed  by  HUD  may  not  be 
modified  in  response  to  tenant  conunent 
PHA  house  rules  and  charges  must  be 
kept  current  with  changing 
circumstances.  However,  a  PHA 
comment  notes  that  the  PHA  intends  to 
continuing  o^ering  a  30  day  opportunity 
for  public  comment,  whether  or  not 
required  by  HUD. 

The  new  rule  does  not  retain  the 
requirement  to  give  the  tenant  an 
opportunity  to  comment  on  the  PHA's 
adoption  of  a  new  lease  form,  at  on 
changes  in  PHA  schedules  or  rules.  The 
degree  and  type  of  consultation  with 
project  residents  is  decided  by  the  PHA, 
in  the  light  of  local  circumstances.  HUD 
does  not  have  sufficient  reason  to 
impose  a  broad  Federal  requirement 
that  PHAs  allow  tenant  comment  on 
revisions  in  the  PHA  lease  form,  or  in 
PHA  schedules  and  rules.  (Section 
965.473(c)  requires  a  PHA  to  allow 
tenant  comment  before  changing  the 
PHA  allowances  for  PHA-fumished  and 
tenant-purchased  utilities.] 

It  may  be  that  giving  tenants  a  full 
chance  to  comment  and  to  be  consulted 
on  changes  in  PHA  rules  or  lease  forms 
is  often  good  management  practice,  and 
may  improve  relations  between  the  PHA 
and  tenants.  However,  the  national 
public  housing  rule  does  not  seek  to 
mandate  all  aspects  of  a  presumed  good 
management  practice.  The  rule  leaves 
much  to  the  discretion  and  good 
management  judgment  of  the  PHA,  in 
the  spirit  of  the  statutory  objective  of 
allowing  a  PHA  maximum  local 
responsibility  in  administration  of  its 
programs  (U.S.  Housing  Act  of  1937, 
section  2,  42  U.S.C.  1437).  A  procedure 
for  soliciting  tenant  conunent  on  a  new 
lease  or  PHA  rule  is  most  useful  if 
employed  at  the  free  voHtion  of  the 
PHA,  and  not  for  compliance  with  a 
Federal  requirement. 

Some  conunent  asserts  that 
elimination  of  tenant  conunent 
requirements  is  inconsistent  with 
Federal  statutory  requirements  for 
taunt  participation  in  subsidized 
housing.  Section  202  of  the  Housing  and 
CoBBmoity  Development  Amendments 
of  1978  (Pub.  L  95-557,  October  1, 1978, 
12  U,S.C  1715z-lb)  provides  ttiat 


tenants  in  certain  HUD-subsidized 
multifamily  projects  must  have  an 
opportiuiity  to  comment  on  requests  by 
a  project  ovrncr  to  HUD  for  approval  of 
certain  procedures  (such  as  the  owner's 
request  for  a  rent  increase).  This  statute 
does  not  apply  to  public  housing.  For  the 
programs  covered  by  section  202,  the 
statute  does  not  require  opportunity  for 
tenant  participation  concerning  a 
change  in  the  lease  form  or  project  rules. 

Comment  suggests  that  the  removal  of 
tenant  comment  procedures  is  somehow 
contrary  to  the  intent  of  Congress  in 
section  8(c)(4)(C)  of  the  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437dCcK4KC)). 
This  law  provides  that  a  PHA  must 
comply  with  procedures  and 
requirements  prescribed  by  HUD  for 
sound  management  of  public  housing 
projects,  including  establishment  of 
effective  tenant-management 
relationships  designed  to  assure 
satisfactory  standards  of  tenant  security 
and  project  maintenance.  The  law  does 
not  require  that  tenant  must  be  given 
opportunity  to  comment  on  the  PHA 
lease  form  or  PHA  rules. 

Comment  also  cites  section  3(c)(2)  of 
the  U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437a(c)(2)),  which  defines  the  term 
"operation",  as  used  in  reference  to 
public  housing  in  the  1937  Act.  Under 
the  Act,  HUD  may  pay  operating 
subsidy  for  "operation"  of  a  pnbhc 
housing  project.  In  section  3(c)(2)  of  the 
1937  Act,  the  term  "operati'on"  is  defined 
to  include  financing  of  tenant  services, 
particularly  where  the  tenants 
participate  in  development  and 
operation  of  the  services.  This  means 
that  HUD  operating  subsidy  may  to  used 
to  finance  tenant  services.  However,  the 
statute  does  not  mandate  tenant 
participation  in  project  management, 
and  does  not  require  that  pubKc  housing 
tenants  must  be  given  an  opportunity  to 
comment  on  decisions  of  MIA 
management,  including  development  of 
a  new  lease  form  or  PHA  rules. 

Comment  claims  that  elimination  of 
the  tenant  comment  requirement  is 
inconsistent  with  HUD's  rule  concerning 
tenant  participation  and  management  in 
public  housing  projects  (51  FR  44055, 
December  8, 1988).  However,  that  rule 
does  not  require  tenant  participation  in 
management  of  public  housing,  or  in  the 
development  of  the  tenant  lease  or  KIA 
rules.  Instead,  the  form  and  extent  of 
tenant  participation  is  a  local  decision, 
which  is  made  by  a  PHA  after 
consultation  with  its  tenants  (24  CFR 
964.9).  The  PHA  must  consult  with  the 
tenants,  to  ascertain  if  die  tenants  want 
to  participate  in  project  management, 
and  to  deiterraine  rautualljr-agreeable 
methods  of  tenant  participation,  bi  the 
consnhation.  Hie  tenants  may  propose 


tenant  participation  in  the  development 
of  the  lease  form  or  PHA  rules,  which 
might  include  the  opportunity  for  tenant 
comment  on  a  proposed  tease  or 
proposed  rule.  However,  under  the  lease 
and  grievance  rule  or  the  tenant 
participation  rule,  the  nattue  and  form 
of  consultation  between  the  tenants  and 
the  PHA  is  for  local  determination  by 
the  PHA. 

Finally,  comment  suggests  that 
tenants  have  a  due  process  right  to 
comment  on  a  proposed  lease  form  or 
PHA  rules.  It  is  true  that  the  tenant  has 
a  practical  interest  in  the  terms  of  a 
PHA  lease  form  or  PHA  rules.  The  lease 
and  PHA  rules  affect  administration  of 
the  project  in  which  the  tenant  hves,  and 
also  establish  rights  and  duties  of  the 
tenant.  In  the  case  of  the  lease,  the 
tenant  is  bound  by  terms  of  the  PHA 
lease  form  when  the  tenant  executes  a 
lease  on  that  form.  The  tenant  is  bound 
by  PHA  rules  when  the  rules  are 
adopted  by  the  I^IA.  Once  the  lease  and 
rules  are  in  place,  the  lease  and  rules 
establish  rights  and  duties  of  the  tenant, 
and  those  rights  or  duties  may  define 
property  interests  which  are  protected 
by  the  Constitution.  However,  the  tenant 
does  not  have  a  property  right,  and 
consequently  does  not  have  a  due 
process  protected  interest,  to  participate 
in  the  original  shaping  of  the  letise  or 
rule  by  the  PHA  There  is  no  property 
right  to  comment  on  the  making  of  a 
PHA  rule,  or  on  development  of  the  form 
of  lease  that  will  be  offered  for 
execution  by  the  tenant. 

Q.  Changes  in  Rent  or  PHA  Rules 

1.  Changes  Diu-ing  Lease  Term 

During  the  course  of  the  lease  term,  a 
PHA  has  authority  to  make  i^^xulant 
changes  which  affect  the  tenant,  by 
adopting  new  PHA  rules,  and  also  by 
revising  the  tenants  rent  or  utility 
allowances.  For  clarity  and  ease  of 
reference,  provisions  governing  such 
PHA  changes  during  the  lease  term  are 
gathered  in  a  new  {  966.10(n): 

(1)  From  time  to  time  during  the  course  of 
the  lease,  the  PHA  may  revise  the  amount  of 
Tenant  Rent  or  of  PHA  edlowances  to  the 
Tenant  for  PHA-fumished  or  Tenant- 
purchased  utiUties.  The  revised  amo«nts  are 
binding  on  the  Tenant 

(2)  From  time  to  time  during  the  course  of 
the  lease,  the  PHA  may  revise  PHA  rules.  The 
revised  rules  are  binding  on  the  Tenant 

2.  Rent  Increase 

PHA  comment  states  that  the  tenant 
should  not  be  allowed  to  delay  rent 
increases  by  delaying  acceptance  of  a 
new  lease.  However,  prompt 
implementation  of  a  rent  increase  does 
not  require  offer  and  acceptance  of  a 
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new  lease  or  lease  amendment.  The 
lease  provides  that  the  amount  of  tenant 
rent  is  determined  by  the  PHA  in 
accordance  with  HUD  regulations  and 
requirements.  The  PHA  may  change  the 
amount  of  rent  previously  determined  by 
the  PHA  (§  966.10(cl  and  S  966.10(n)(l]). 
The  final  rule  also  provides  that  the 
PHA  may  revise  the  amount  of  PHA 
allowances  to  the  tenant  (for  PHA- 
fumished  or  tenant-purchased  utilities) 
(§  966.10(d)(5)  and  9  966.10(n)(l)).  A  rent 
change  as  determined  by  the  PHA  after 
annual  or  interim  reexamination  is  not 
an  amendment  of  the  lease,  but  is  a 
change  in  the  rent  amount  in  accordance 
with  the  terms  of  the  existing  lease.  Rent 
changes  are  made  by  notice  to  the 
tenant,  and  do  not  require  any  change  in 
the  terms  of  the  lease.  Upon  PHA  notice 
of  the  new  amounts,  the  revised 
amounts  are  binding  on  the  tenant. 

Although  not  required  by  this  rule,  the 
lease  may  state  the  current  rent  amount 
.(and  not  merely  the  requirement  for  rent 
computation  in  accordance  with  HUD 
requirements).  Inclusion  of  the  actual 
amount  may  be  required  by  State  law, 
or  may  assist  in  enforcement  of  rent 
payment  requirements  in  the  local 
landlord-tenant  courts.  If  desired  by  the 
PHA.  the  lease  may  provide  that  the 
amount  of  rent  stated  in  the  lease  may 
be  revised  by  a  PHA  notice  to  tenant 
(which  states  the  new  rent  amount),  and 
that  such  notice  constitutes  an 
amendment  of  the  lease. 

3.  PHA  Rules 

The  proposed  rule  provides  that  the 
PHA  rules  must  be  available  for 
inspection  by  a  family,  but  does  not 
require  the  use  of  any  particular 
procedure  (posting  or  otherwise]  for  this 
purpose.  Public  comment  states  that  the 
PHA  should  be  required  to  post  the 
rules,  or  furnish  the  rules  to  the  tenant. 
A  tenant  must  have  notice  of  PHA  rules 
so  that  the  tenant  can  comply.  The 
tenant  should  be  given  a  copy  of  the 
rules.  Unless  PHA  rules  are  furnished  to 
the  tenant,  the  rules  may  be 
unenforceable.  However,  other  comment 
states  that  posting  of  rules  is  not 
necessary. 

The  final  rule  provides  that  the  tenant 
must  comply  with  "necessary  and 
reasonable  PHA  rules,  on  conduct  of 
Household  members,  or  on  use  and 
treatment  of  the  unit  and  premises  by 
the  Tenant  and  Household" 
(I  966.10(h)(2](iv)).  The  final  rule 
requires  the  PHA  to  give  the  tenant  a 
copy  of  these  PHA  rules — including  any 
changes  in  the  rules.  The  purpose  of  this 
requirement  is  to  give  the  tenant  fair 
notice  of  the  rules  with  which  the  tenant 
must  comply. 


R.  Offer  of  Lease  or  Revision 
1.  Offer  and  Acceptance 

A  public  housing  tenancy  continues 
indefinitely  until  terminated  for  cause. 
During  the  term  of  an  ongoing  lease,  the 
PHA  may  need  to  revise  the  lease  terms, 
or  to  enter  a  new  lease  with  the  tenant. 
For  example,  the  PHA  may  want  to 
incorporate  new  lease  provisions 
because  of  a  change  in  State  statutes,  or 
because  of  new  court  decisions. 

The  lease  is  a  contract  between  the 
tenant  and  the  PHA.  The  lease  may  only 
be  revised  by  the  tenant's  agreement  to 
be  bound  by  new  lease  provisions.  The 
rule  (§  966.10(0)2))  states  that  "the 
Tenant  is  not  bound  by  a  new  lease  or 
lease  revision  unless  the  PHA's  o^er  is 
accepted  by  the  Tenant".  Thus  a 
revision  of  the  lease  is  not  accompHshed 
by  unilaterial  act  of  the  PHA,  or  without 
assent  of  the  tenant  By  contrast,  the 
PHA  has  unilateral  authority  to  revise 
PHA  rules  or  the  tenant  rent,  and  these 
revisions  do  not  require  assent  of  the 
tenant  (see  S  96ai0(n)  of  the  rule,  and 
section  UI.Q  of  this  Preamble). 

Comment  states  that  in  California  a 
landlord  may  give  notice  of  new  lease 
terms.  If  the  tenant  remains  in 
possession  for  30  days,  the  tenant  is 
deemed  to  have  accepted  the  new  terms 
offered  by  the  owner.  Under  the  HUD 
rule,  a  new  lease  is  not  binding  unless 
accepted  by  the  tenant  Moreover,  the 
rule  provides  that  the  PHA's  offer  of  a 
new  lease  or  lease  revision  must  state 
how  to  accept  the  PHA  offer 
{§  966.10{o)(3)).  However,  the  HUD  rule 
does  not  seek  to  define  what  constitutes 
an  offer  and  acceptance,  thus  forming  a 
binding  contract  between  the  PHA  and 
the  tenant.  The  HUD  rule  leaves  this 
question  to  the  general  law  of  offer  and 
acceptance,  as  determined  by  State 
statute  or  common  law. 

Comment  states  that  tenant 
acceptance  of  a  new  lease  should  be 
assumed.  The  tenant  should  have  the 
burden  of  refusing  the  offer.  This 
recommendation  is  not  adopted.  HUD 
acknowledges  that  the  content  of  the 
lease  is  not  ordinarily  determined  by 
individual  negotiation  between  the 
tenant  and  the  PHA,  and  that  a  tenant 
may  sign  the  lease  without  much 
understanding  of  what  the  document 
means.  HUD  acknowledges  also  that  the 
procedure  proposed  by  this  comment 
may  be  convenient  for  both  the  PHA 
and  the  tenant,  and  avoids  the  risk  that 
the  tenancy  may  be  terminated  for 
tenant's  failure  to  accept  the  PHA  offer 
by  the  PHA  deadline.  However,  the 
public  housing  lease  is  an  important 
contractual  undertaking  by  the  tenant, 
and  should  be  the  product  of  a  positive 
act  of  acceptance  in  accordance  with 


State  law  and  the  PHA  offer,  not  simply 
the  product  of  tenant's  failure  to  submit 
a  formal  refusal  of  the  offer  of  a  new 
lease. 

Comment  advises  that  the 
requirement  for  a  tenant  to  execute  a 
new  lease  in  accordance  with  this  rule 
should  not  apply  to  modifications  of  the 
lease  provisions  which  were  previously 
required  by  HUD  under  the  old  rule. 
However,  the  Department  does  not  have 
the  power  to  unilaterally  bind  the  tenant 
contractually  to  new  or  different  lease 
provisions.  To  change  a  lease  executed 
under  the  old  rule,  the  tenant  has  to 
agree  to  the  new  lease  terms.  (HUD  has, 
however,  power  to  establish  new 
regulatory  or  other  requirements,  e.g., 
respecting  tenant  rent  which  affect  the 
tenant's  occupancy  under  an  existing 
lease.) 

2.  Timely  Acceptance 

The  final  rule  states  (S  966.10(o](3)): 

The  offer  of  a  new  lease  or  lease  revision 
shall  state  that  failure  to  timely  accept  the 
PHA's  offer  is  grounds  for  termination  of 
tenancy.  The  offer  shall  state  how  to  accept 
the  offer.  The  offer  may  state  that  the  Tenant 
must  accept  the  lease  by  a  PHA-established 
deadline  which  is  stated  in  the  offer.  Failure 
to  timely  accept  the  PHA  offer  shall  be  "other 
good  cause"  for  termination  of  tenancy. 

The  rule  provides  that  tenant's  failure 
to  "timely  accept"  the  PHA  offer  of  a 
new  lease  or  revision  is  grounds  for 
termination.  Comment  states  that  the 
rule  should  specify  what  period  is 
"timely",  and  states  that  the  period  for 
tenant  acceptance  should  be  short  (five 
working  days  or  two  weeks). 

The  final  rule  does  not  set  a  uniform 
period  for  acceptance  of  the  PHA  lease. 
HUD  agrees,  however,  that  the  PHA 
should  be  able  to  fix  a  definite  deadline 
for  the  tenant  to  accept  the  new  lease. 
For  orderly  and  uniform  administration 
of  the  transition  to  a  new  lease  form, 
and  for  prompt  implementation  of  the 
new  lease  provisions,  the  PHA  should 
be  able  to  set  a  date  certain  for  return  of 
the  executed  lease.  The  PHA  needs  to 
know  when  the  deadline  has  expired, 
and  the  PHA  may  proceed  to  terminate 
the  tenancy  for  failure  to  accept  the  new 
lease.  The  imposition  of  a  clear  deadline 
will  also  help  the  PHA  push  for  prompt 
return  of  the  executed  lease  by  a  tenant. 

The  final  rule  is  revised  to  state  that 
the  PHA  has  the  right  to  establish  a 
deadline  for  the  tenant  to  accept  the 
offer  of  a  new  lease  (§  966.10{o}(3)).  The 
tenant  does  not  have  a  right  to  postpone 
lease  acceptance  beyond  the  PHA 
established  deadline.  Late  acceptance  of 
the  lease  by  a  tenant  does  not  remove 
the  grounds  for  termination  of  tenancy. 
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Comment  states  that  if  failure  to 
accept  a  new  lease  is  good  cause  for 
termination  of  tenancy,  this  should  be 
stated  in  the  PHA's  written  offer.  HUD 
agrees.  The  tenant  should  know  what 
will  happen  if  the  tenant  does  not  return 
the  executed  lease  in  time.  Clear  notice 
to  the  tenant  will  also  tend  to  help 
produce  the  desired  result — ^prompt 
return  of  the  executed  lease  by  the 
tenant.  The  final  rule  provides  that  the 
PHA's  offer  must  state  that  failure  of 
timely  acceptance  is  grounds  for 
termination  of  tenancy  (§  966.10(o)(3]]. 

3.  Failure  to  Accept  is  Grounds  for 
Termination  of  Tenancy 

As  leverage  to  induce  a  public  housing 
tenant  to  accept  lease  changes  proffered 
by  PHA.  the  PHA  must  have  the  right  to 
terminate  the  tenancy  if  the  tenant 
declines  to  accept  the  offered  changes. 
The  old  rule  does  not  explicitly  state 
that  the  PHA  may  offer  a  new  lease  to 
the  tenant,  and  that  failure  to  sign  a  new 
lease  is  good  cause  for  termination  of 
tenancy.  The  new  rule  provides  that  the 
PHA  may  offer  the  tenant  a  new  lease  or 
revision  of  the  lease  (§  96e.l0(o)(l]),  and 
that  failure  to  timely  accept  the  PHA 
offer  shall  be  "other  good  cause"  for 
termination  of  tenancy  (S  966.10(o](3)). 

PHA  comment  strongly  supports 
clariffcation  that  non-acceptance  of  the 
PHA  offer  of  a  new  lease  is  ground  for 
termination  of  tenancy.  Many  tenants  do 
not  sign  new  leases.  The  failure  to  sign  a 
new  lease  is  an  administrative  biutlen 
for  the  PHA. 

Comment  criticizes  the  provision  that 
the  tenant's  failure  to  retiun  the  new 
lease  in  time  "shall"  be  good  cause  for 
eviction.  Comment  claims  that  in  some 
situations  failure  to  return  the  new  lease 
is  excusable.  The  rule  should  recognize 
that  failure  to  return  the  lease  "may"  be 
ground  for  termination.  The  PHA  should 
have  flexibiUty  to  decide  whether  the 
tenant  will  be  evicted. 

Such  comment  is  based  on  a 
misunderstanding  of  the  new  provision. 
If  the  tenant  does  not  accept  the  lease 
offered  by  the  PHA,  the  PHA  has  legal 
groimds  to  evict.  However,  a  PHA  does 
not  have  to  terminate  tenancy  in  every 
instance  where  there  is  legal  good  cause 
for  termination.  The  determination  to 
terminate  tenancy  and  evict  the  tenant 
is  not  automatic.  The  PHA  has 
managerial  discretion  to  consider 
special  circiunstances  of  the  individual 
case,  and  to  decide  whether  to  evict  the 
tenant.  In  practice,  most  PHAs  will  be 
loath  to  evict  for  minor  or  excusable 
delay  in  accepting  the  PHA  offer  of  a 
lease.  The  authority  for  termination  of 
tenancy  where  the  tenant  fails  to  accept 
the  PHA  offer  of  a  new  lease  or  revision 
will  probably  be  chiefly  used  as  a 


stimulus  for  prompt  return  of  executed 
leases. 

4.  When  Offered 

Tbe  proposed  rule  provides  that  the 
PHA  must  give  written  notice  of  the 
offer  of  a  new  lease  or  revision  at  least 
thirty  days  before  the  proposed  date 
when  the  new  provisions  will  be 
effective.  Under  the  final  rule,  there  is 
no  requirement  for  specific  minimum 
notice  before  the  proposed  effective 
date.  (But  see  section  III.T  of  Preamble, 
concerning  required  notice  at  the  end  of 
a  fixed  term  lease.)  Since  the  new  lease 
does  not  go  into  effect  without 
acceptance  by  the  tenant  a  specified 
minimum  notice  is  not  necessary.  The 
PHA  can  work  out  the  mechanics  of 
scheduling  offer  and  acceptance  of  a 
new  lease  before  a  desired  effective 
date. 

5.  Term  of  Lease — Fixed  Term  or 
Periodic  Tenancy 

Comment  states  that  the  new  rule 
requires  the  PHA  to  lease  the  unit  for  a 
fixed  term,  rather  than  for  a  lease  term 
which  continues  indefinitely  until 
terminated  for  cause.  Comment  states 
that  the  rule  should  retain  leases  that 
renew  automatically  each  month  until 
terminated  for  cause.  The  use  of  fixed 
term  leases  causes  uimecessary 
paperwork  cmd  administrative  burden  in 
order  to  renew  the  lease  at  the  end  of 
the  fixed  term. 

In  reaUty.  the  proposed  rule  did  not 
require  or  encourage  the  use  of  fixed 
term  leases.  Under  the  new  rule,  as 
under  the  old.  the  PHA  has  a  choice 
whether  to  enter  a  lease  for  a  periodic 
tenancy  (month-to-month  or  other 
interval  chosen  by  the  PHA).  or  for  a 
fixed  term.  Both  options  are  equally 
available  to  the  PHA  under  the  old  nde 
or  the  new.  HUD  did  not  propose  any 
change  in  this  system,  and  no  such 
change  is  included  in  this  final  rule. 
Under  either  form  of  lease,  the  public 
housing  tenancy  continues  indefinitely 
until  terminated  for  cause  (see  U.S. 
Housing  Act  of  1937.  section  6(1)(4).  42 
U.S.C.  1437d(l}(4);  $  966.21). 

The  old  rule  provides  that  a  PHA  may 
not  "terminate  or  refuse  to  renew  the 
lease"  other  than  for  cause.  Thus,  if  a 
PHA  chooses  to  use  a  fixed  term  lease, 
the  PHA  is  required  to  renew  the  lease 
unless  there  is  good  cause  for 
termination  of  tenancy.  Similarly,  under 
the  new  rule  the  PHA  may  not  terminate 
the  tenancy  except  for  good  cause 
grounds  (§  966.21).  The  phrase 
"termination  of  tenancy"  is  defined 
(§  966.2)  as  termination  of  the  tenant's 
"legal  right  to  occupancy  of  the  dwelling 
unit",  including  "a  decision  not  to  renew 
the  lease  at  the  end  of  the  lease  term". 


Comment  notes  that  HUD  has 
eliminated  authority  for  use  of  fixed 
lease  terms  in  the  section  8  certificate 
program  (as  well  as  the  section  8 
voucher  program)  because  of  the 
problems  of  fixed  term  leases.  In 
substance,  the  comment  asks  why  the 
same  logic  does  not  support  elimination 
of  fixed  term  leases  in  public  housing.  It 
is  true  that  in  public  housing,  as  in  the 
certificate  program,  the  assisted  tenancy 
continues  indefinitely  unless  terminated 
for  cause.  There  is,  however,  a  central 
structural  distinction  between  the 
programs.  In  the  section  8  program,  the 
flow  of  housing  assistance  payments  to 
the  owner  can  only  continue  so  long  as 
there  is  a  lease.  VNThere  there  is  a  fixed 
term  lease,  the  section  8  assistance 
payments  immediately  terminate  at  the 
end  of  the  fixed  lease  term  if  a  new 
lease  (and  assistance  contract)  is  not 
entered  (see  Preamble  section  VIII.A  in 
49  FR 12215, 12231-12232.  March  29. 
1984).  In  public  housing,  there  is  no 
parallel  problem  of  assuring  that  the 
□ow  of  Federal  subsidy,  and 
consequently  assisted  occupancy  by  the 
tenant,  is  not  interrupted  on  termination 
of  a  fixed  term  lease.  In  the  pubUc 
housing  program,  the  PHA  is  the  owner 
of  the  dwelling  unit.  If  the  PHA  has  not 
entered  a  new  lease,  the  tenant  may 
continue  to  live  in  the  unit  unless  the 
tenancy  is  terminated  for  cause.  There  is 
no  interruption  of  subsidy  or  of  the 
assisted  occupancy.  The  PHA  may  only 
evict  the  tenant  on  a  showing  of  good 
cause. 

HUD  has  not  surveyed  the  extent  to 
which  PHAs  use  fixed  term  leases  or 
periodic  leases.  It  is  HUD's  impression 
that  most  PHAs  do  not  use  fixed  term 
leases,  but  use  leases  that  renew 
periodically  unless  terminated  for  cause. 
As  stated  in  public  comment  on  this 
rule,  use  of  periodic  leases  reduces  the 
administrative  burden  of  the  PHA  since 
the  existing  leases  extend  automatically 
until  there  is  a  particular  reason  for 
changing  the  lease.  As  under  the  old 
rule,  the  choice  whether  to  use  a  fixed 
term  or  a  periodic  lease  is  best  left  to 
the  PHA.  since  the  PHA  can  weigh  the 
additional  administrative  burdens  of  a 
fixed  term  lease,  and  any  other  factors 
supporting  use  of  either  form  of  tenancy. 
In  making  the  decision,  the  PHA  may  be 
influenced  by  procedural  or  substantive 
incidents  of  the  tenancy  imder  State 
law. 

Because  comment  exhibits 
considerable  confusion  on  the  type  of 
tenancy  which  is  allowed  by  the  new 
rule,  the  final  rule  adds  a  new  provision 
to  clarify  that  the  PHA  has  the  choice  of 
a  fixed  term  or  periodic  tenancy.  The 
rule  now  provides  (§  966.10(b)(2)): 
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The  term  of  the  lease  may  be  for  a  fixed 
term  tenancy  or  for  a  periodic  tenancy  (e.g., 
month-to-month),  h  either  case,  the  PHA 
shall  not  tenninate  the  tenancy  except  In 
accordance  with  [HUD  reqairanents]. 

The  PHA  may  only  evict  the  family  on  a 
showing  of  good  cause. 

T.  Fixed  Term  Lease— Notice  at  End  of 
Lease  term 

A  PHA  may  use  a  fixed  term  lease  or 
a  periodic  lease.  In  the  case  of  a  fixed 
term  lease,  the  lease  does  not  extend 
automatically.  At  the  end  of  the  stated 
lease  term,  the  lease  ends  unless  the 
PHA  and  tenant  enter  into  a  new  lease. 

The  fixtal  rule  adds  a  new  provision 
which  requires  notice  to  the  tenant 
before  the  end  of  a  fixed  term  lease 
(S  966.10(0X4)).  At  the  end  of  a  fixed 
term  lease,  the  tenant  loses  the  tenure 
and  occupancy  protections  provided  by 
the  lease.  The  end  of  a  fixed  term  lease 
is  a  major  change  in  the  legal  occupancy 
rights  of  the  former  tenant  For  this 
reason,  the  concept  of  termination  of 
tenancy  is  spedfically  defined  to 
include  "a  diecision  not  to  renew  the 
lease  at  the  end  of  the  lease  term" 
(§  966.2).  The  PHA  must  have  good 
cause  grounds  for  tennination  of 
tenancy  (serious  or  repeated  lease 
violation  or  other  good  cause)  [i  996.21). 

For  protection  of  the  tenant  at  the  end 
of  a  fixed  term  lease,  the  rule  provides 
that  at  least  sixty  days  before  the  end  of 
the  fixed  lease  term,  the  PHA  must 
either  offer  the  tenant  a  lease  renewal 
(on  the  same  or  revised  terms],  or  must 
notify  the  tenant  that  the  PHA  has 
decided  not  to  renew  the  lease 
(including  a  statement  (rf  the  good  cause 
grounds  for  not  renewing  the  lease). 

The  rule  (5  966.10(o)(4))  provides  that: 

at  least  BO  days  before  the  end  of  the 
[fixed]  lease  term,  the  PHA  shaU  give  written 
notice  to  the  tenant  containiag  either 

(i)  the  offer  of  renewal  (on  the  same  or 
revised  terms),  or 

(ii)  notice  that  the  PHA  has  decided  not  to 
renew  the  lease,  including  a  statement  of  the 
[good  cause]  gromids  *  *  *    for  not 
renewing  the  lease. 

As  the  end  of  the  fixed  term 
approaches,  the  tenant  needs  to  know  if 
the  PHA  intends  to  renew  the  lease,  or 
intends  to  refuse  a  renewal  on 
appropriate  good  cause  groonds. 
Statutory  and  regulatory  requirements 
for  notice  of  lease  termination  do  not 
apply,  since  the  natural  end  of  the  fixed 
lease  term  is  not  a  termination  of  the 
lease.  The  sixty  day  notice  required  by 
this  rule  informs  the  tenant  whether  the 
PHA  intends  to  renew  the  lease  at  the 
end  of  the  fixed  term,  or  to  terminate  the 
tenancy  for  cause.  If  the  PHA  has 
decided  to  terminate  the  tenancy,  the 


tenant  can  prepare  to  leave  the  unit,  or 
to  contest  the  groimds  for  termination. 

The  sixty  day  notice  requirement  only 
applies  at  the  end  of  a  fixed  term  lease, 
but  does  not  apply  to  a  periodic 
tenancy — ^whkfa  renews  automatically 
unless  tenniaeted  for  cause  (such  as  a 
periodic  tenancy  from  month-to-month 
or  year  to  year).  In  the  case  of  a  periodic 
tenancy,  the  leasehold  mil  continue 
indefinitely  unless  the  PHA  gives  notice 
of  lease  tennination  (see  1 966.22),  or 
gives  notice  that  the  PHA  is  offering  a 
new  lease  or  revision  (see  i  9ee.l0(o)). 
By  contrast,  a  fixed  term  lease  expires 
automatically  at  the  end  of  the 
predetermined  fixed  term,  and  the  rule 
requires  sixty  day  notice  so  that  the 
tenant  will  know  what  will  happen  at 
the  end  of  the  fixed  term,  and  can  take 
appropriate  action. 

Comment  recommends  that  the  PHA 
be  required  to  state  good  cause  grounds 
for  refusal  to  renew  a  fixed  term  lease  at 
the  end  of  the  lease  term.  This 
recommendation  is  adopted. 

U.  Transition— Applicability  of  New 
Lease  Requirements 

The  rule  provides  that  the  new 
regulatory  lease  requirements  are 
applicable  to  any  lease  which  is 
executed  by  a  tenant  after  the  effective 
date  of  the  rule,  including  the  execution 
of  a  revision  or  extension  after  that  date 
(§  966l12).  The  new  lease  requirements 
do  not  automatically  apply  to 
preexisting  leases,  but  iHscome 
applicable  by  the  positive  contractual 
action  of  the  tenant  in  executing  a  new 
lease,  a  lease  revision,  or  a  lease 
extension  offered  by  the  PHA. 

New  lease  requirements  apply  to  all 
leases  executed  after  the  rule  is 
effective.  However,  there  is  no 
requirement  to  terminate  existing  leases 
wholesale,  or  to  execute  new  leases  by 
a  HUD-imposed  regulatory  deadline. 
The  PHA  is  permitted  to  phase  in  the 
use  of  the  new  regulate^  lease 
requirements  by  determining  when 
tenants  execute  new  lease  documents. 
The  PHA  may  schedule  execution  of 
leases  and  lease  revisions  in  accordance 
with  prior  WIA  practice,  or  other  PHA 
policy  on  conversion  to  use  of  new 
leases.  Under  the  new  rule,  the  PHA  will 
have  considerable  freedom  in  working 
out  timing  of  a  process  to  convert 
existing  leases  to  new  leases  developed 
under  the  new  rule.  The  PHA  is  free  to 
pick  an  appropriate  period  or  point  in 
time  for  execution  of  new  leases,  and 
thus  for  conversion  of  existing  leases  to 
requirements  of  the  new  rule. 

PHA  comment  expresses  a  preference 
for  conversion  at  the  next  reexamination 
of  a  tenant,  to  avoid  the  administrative 
burden  of  operating  for  a  period  under 


different  lease  forms.  HUD  agrees  that 
the  regular  annual  reexamination  may 
be  a  convenient  conversion  point.  The 
offer  of  a  new  lease  may  be  handled  at 
the  same  time  as  other  communications 
with  tenant  in  connection  with  the 
reexaminatian.  If  tenant  reexamination 
dates  are  staggered  through  the  PHA 
fiscal  year  (to  even  out  the  woridoad  of 
processing  reexaminations),  the  use  of 
the  annual  reexamination  as  the  point  of 
conversion  would  have  the  effect  of 
staggering  the  lease  conversion  through 
the  PHA  fiscal  year.  During  this  period, 
the  PHA  will  have  some  tenants  on  the 
old  lease  form,  and  some  on  the  new. 
Alternatively,  the  PHA  may  choose  to 
set  a  single  date  for  conversion  of  the 
whole  PHA  program,  to  diminish  the 
period  of  overlap  between  use  of  old 
and  new  lease  forms. 

The  speed  and  form  of  the  conversion 
process  is  affected  by  the  terms  of 
existing  leases,  as  well  as  by  procedural 
and  substantive  requirements  under 
State  law.  The  conversion  process  must 
be  consistent  with  contractual  rights  of 
tenants  under  existing  leases.  Many 
PHAs  use  month-to-month  periodic 
leases,  which  extend  automatically  until 
the  leases  are  terminated  for  cause.  It 
appears  that  in  general  a  lease  may  be 
readily  and  rapidly  converted  by 
offering  a  new  lease,  and  giving  thirty 
day  notice  that  the  old  lease  is 
terminated  in  order  to  permit  conversion 
to  the  new  lease. 

Legal  aid  comment  states  that  PHAs 
should  be  allowed  to  retain  current 
leases  developed  for  use  under  the  old 
rule.  HUD  notes  that  the  new  rule  does 
not  grandfather  lease  forms  developed 
under  the  old  rale.  All  new  leases  must 
comply  with  the  new  rule.  However,  few 
changes  will  be  necessary.  Most 
regulatory  changes  from  the  old  lease 
rule  remove  or  relieve  lease 
requirements  which  are  too  detailed,  or 
which  overly  constrain  the  managerial 
discretion  of  the  PHA.  Therefore,  most 
provisions  which  satisfied  the 
requirements  of  the  old  rule  will  also 
satisfy  requirements  of  the  new  rule. 
The  PHA  may  elect  to  continue  use  of 
the  old  lease  form,  after  making  those 
few  modifications  necessary  to  comply 
with  the  new  rule. 

The  old  rule  provided  that  the  PHA 
grievance  procedure  must  be 
incorporated  in  the  PHA  dwelling  lease 
(old  rule  S  966l50).  Therefore  changes  in 
the  scope  and  shape  of  the  old  PHA 
grievance  procedure  pursuant  to  this 
rule  (see  Part  V  and  Part  VI  of  this 
Preamble)  should  be  accompanied  by 
corresponding  revisions  in  the  grievance 
requirements  incorporated  in  the  PHA 
dwelling  lease  form,  or  by  removing  the 
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grievance  procedure  from  the  lease 
form.  The  new  rule  does  not  require 
incorporation  of  the  PHA  grievance 
procedure  in  the  tenant  lease. 

Because  the  grievance  procedure  was 
incorporated  in  the  old  lease,  the  PHA 
may  have  to  revise  existing  leases  in 
order  to  implement  changes  in  the 
grievance  procedure.  Under  the  old 
lease,  the  tenant  has  a  contractual  right 
to  use  the  grievance  procedure  stated  in 
the  lease.  These  contractual  rights  of  the 
tenant  under  the  existing  lease  may 
therefore  prevent  the  PHA  from  making 
changes  in  the  grievance  process  with 
respect  to  the  tenant  (for  example, 
excluding  termination  of  tenancy  and 
eviction  from  the  PHA  grievance 
.  procedtu«}.  The  right  of  an  existing 
tenant  to  use  the  old  grievance 
procedure  under  an  existing  lease 
depends  on  the  particular  contractual 
language  by  which  the  grievance 
procediu«  was  incorporated  in  the  lease. 
For  example,  a  simple  incorporation  by 
reference  which  binds  the  PHA  to  use 
the  current  PHA  grievance  procedure 
does  not  freeze  the  grievance  procedure 
in  effect  at  the  time  of  lease  execution, 
but  will  acconunodate  the  grievance 
procedure  changes  which  are  authorized 
under  this  rule.  In  any  event,  execution 
of  a  new  lease  will  wipe  out  any  rights 
to  use  of  the  old  grievance  procedure  as 
incorporated  in  the  old  lease. 

V.  Turnkey  III  and  Indian  Housing — 
Lease  Requirements 

1.  Turnkey  III  and  Mutual  Help 

In  the  Turnkey  m  and  Mutual  Help 
homeownership  opporiimity  programs, 
PHAs  are  required  to  use  the  forms  of 
homeownership  agreement  prescribed 
by  HUD.  In  each  program  the  agreement 
with  the  homebuyer  is  a  long-term  lease 
with  option  to  purchase  (for  a  term  of  25 
or  30  years).  The  form  agreement  does 
not  contain  any  of  the  unreasonable 
provisions  prohibited  for  the  HUD 
housing  subsidy  programs,  or  any  other 
provisions  deemed  unreasonable  by  the 
Department.  Thus,  no  new  regulatory 
action  is  necessary  for  compliance  with 
the  prohibition  of  unreasonable  lease 
provisions  in  the  1983  law. 

Under  the  1983  law,  a  PHA  must  give 
adequate  written  notice  of  lease 
termination,  for  a  minimum  period 
speciRed  in  the  law  (42  U.S.C. 
1437d(l)(3)).  HUD-prescribed  form 
homeownership  agreements  require 
adequate  30  day  notice  if  a 
homeownership  agreement  is  terminated 
by  the  PHA  for  breach  of  the  agreement 
by  the  homebuyer  (Turnkey  III  and 
Mutual  Help),  or  for  loss  of 
homeownership  potential  (Turnkey  III) 
(see  S  904.107(m)  and  (o),  and  905.424(b) 


of  the  present  rules).  These  existing 
notice  procedures  satify  the  statutory 
requirements  for  notice  of  lease 
termination  under  the  1983  law. 

The  Turnkey  ni  and  Mutual  Help 
agreements  also  provide  that  the  PHA 
may  terminate  an  agreement  if  there  is 
no  qualified  successor  (on  death,  mental 
incapacity  or  abandonment  by  the 
homebuyer)  (S  904.107(1)(3)  and 
905.425(g)).  However,  the  existing 
regulations  do  not  explicitly  require 
notice  of  termination  on  this  ground.  The 
regulations  are  therefore  amended  to 
require  adequate  written  notice  of 
termination  in  compliance  with  the  1983 
law.  For  consistency  with  the  other 
termination  provisions  in  the  Timikey  in 
and  Mutual  Help  regulations,  the  rule 
requires  30  days  notice  of  termination  if 
there  is  no  qualified  successor  to  the 
homebuyer. 

The  Turnkey  ID  and  Mutual  Help 
regulations  and  forms  of 
homeownership  agreement  provide 
(S  g04.107(m)(l)  and  905.424(a))  that  the 
PHA  may  terminate  the  homebuyer 
agreement  if  the  homebuyer  violates  the 
agreement.  To  accord  with  the  statutory 
standard  for  termination  of  tenancy 
under  the  1983  law  (U.S.  Housing  Act  of 
1937,  section  6(I](4),  42  U.S.C. 
1437d(l)(4)),  this  rule  amends  the 
regulations  for  these  homeownership 
programs  to  specify  that  the 
homeownership  agreement  may  be 
terminated  for  "serious  or  repeated 
violation"  of  the  agreement. 

The  Turnkey  HI  and  Mutual  Help 
homebuyer  agreements  may  also  be 
terminated  if  there  is  no  qualified 
successor  (S  904.107(1)(3)  and 
g05.425(g)),  or  (in  Turnkey  m)  if  the 
homebuyer  has  lost  homeownership 
potential  (S  004.107(0)).  Both  of  these 
grounds  for  termination  are  comprised 
in  the  concept  of  "other  good  cause"  for 
termination  of  tenancy,  and  no 
amendment  is  necessary  for  compUance 
with  the  standards  for  termination  of 
tenancy  in  the  1983  law. 

2.  Indian  Rental  Projects 

Historically,  Indian  housing  rental 
projects  have  not  been  covered  by 
regulatory  lease  requirements  for  non- 
Indian  rental  projects  (Part  966),  nor  are 
such  requirements  contained  in  the 
Indian  Housing  regulation  (see  Part  905, 
Subpart  C).  The  new  statutory  lease 
requirements  must  be  implemented  for 
the  Indian  housing  rental  program. 

This  rule  requires  full  compliance  with 
the  statutory  lease  requirements  enacted 
in  1983  (42  U.S.C.  1437d(l)),  but  does  not 
require  use  of  the  more  elaborate  set  of 
regulatory  lease  requirements  imposed 
by  HUD  imder  the  1983  law  for  non- 
Indian  rental  projects.  The  rule  provides 


(S  905.303]  that  a  written  lease  shall  be 
entered  between  the  Indian  Housing 
Authority  (MA)  and  the  tenant  of  a 
rental  unit. 

The  lease  must: 
— Obligate  the  IHA  to  maintain  the 

project  in  a  decent,  safe  and  sanitary 

conditon. 
— Require  the  IHA  to  give  adequate 

written  notice  of  termination  of  the 

lease  in  accordance  with  the 

requirements  (S  966.22]  for  non-Indian 

projects. 
— Require  that  the  IHA  may  not 

terminate  the  tenancy  except  for  the 

statutory  good  cause  grounds 

(§  966.21). 

The  lease  may  not  include  any  of  the 
lease  provisions  prohibited  by  HUD 
(section  966.11). 

IV.  Termination  of  Tenancy 

A.  Grounds 

1.  Statute  and  Rule 

Under  section  6(I)(4)  of  the  U.S. 
Housing  Act  of  1937  (42  U.S.C. 
1437(1)(4)),  the  lease  must  require  that 
the  PHA  may  not  terminate  the  tenancy 
"except  for  serious  or  repeated  violation 
of  the  terms  or  conditions  of  the  lease  or 
for  other  good  cause."  This  statement  of 
the  grounds  for  termination  of  tenancy 
was  added  in  the  1983  law. 

Under  the  rule  (S  966.21(a)).  a  housing 
lease  must  require  that: 

"The  PHA  shall  not  terminate  the  tenancy, 
and  shall  not  evict  occupants  from  the 
dwelling  unit  except  for  (1)  serious  or 
repeated  violation  of  the  lease,  or  (2)  other 
good  cause." 

2.  Other  Good  Cause 

a.  When  PHA  May  Terminate  for 
Other  Good  Cause.  Comment 
recommends  that  the  PHA  should  be 
required  to  give  advance  notice  of 
family  behavior  which  will  in  the  future 
be  good  cause  for  termination  of 
tenancy,  as  in  the  current  regulations  for 
some  of  the  project-based  HUD  subsidy 
programs.  The  comment  states  that  a 
tenant  should  not  be  threatened  with 
eviction  for  grounds  which  are  not 
foreseeable.  The  tenant  should  be  given 
thirty  days  notice  that  specified  future 
conduct  and  action  will  be  "other  good 
cause"  for  termination  of  tenancy. 

This  recommendation  is  not  adopted. 
The  PHA  should  be  able  to  respond 
immediately  to  family  behavior  which 
justifies  a  termination  of  tenancy,  and 
should  not  have  to  wait  for  a  repetition 
of  the  behavior.  Types  of  undesirable 
family  behavior  which  are  anticipated 
by  the  PHA  are  ordinarily  prohibited  in 
the  lease  or  in  PHA  rules.  The  statutory 
category  of  "other  good  cause"  is  most 
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usefully  applied  to  permit  a  termination 
of  tenancy  for  grounds  not  readily 
foreseeable  by  the  PHA. 

Comment  states  that  there  should  be  a 
more  explicit  regulatory  definition  of 
"other  good  cause",  and  that  good  cause 
should  be  expHdtiy  defined  in  the  lease. 
Comment  comfdains  that  PHAs  may  use 
other  good  cause  as  a  catch-all  category 
that  substantially  negates  good  cause. 

HUD  believes  that  the  concept  of 
other  good  cause  should  be  left  broad 
and  flexible,  as  authinized  by  the 
statute,  for  application  by  PHAs  and  the 
courts  to  a  variety  of  facts  and 
circumstances — including  other  good 
cause  related  to  the  l>ehavior  or 
characteristics  of  the  family,  and  other 
good  cause  related  to  requirements  for 
the  PHA's  management  of  the  housing. 

Comment  says  other  good  cause 
should  be  limited  to  material  violations 
which  affect  livability  of  the  property,  or 
tenant  health  or  safety.  The  suggestion 
is  not  adopted.  The  proposed  change 
would  unduly  constrict  the  use  of 
termination  for  other  good  cause. 

b.  Termination  At  End  of  Lease  Term. 
In  the  private  rental  market,  a  landlord 
may  terminate  the  lease  during  the  lease 
tenn  if  the  tenant  violates  the  lease.  At 
the  end  of  the  lease  term,  the  landlord 
may  generally  refuse  to  renew  for  any 
reason  or  no  reason  (although  this 
common  law  principle  may  be  modified 
by  state  statute).  In  the  pubhc  housing 
program,  a  tenancy  continues 
indefinitely  until  terminated  for  cause. 
At  the  end  of  a  lease  term  [including  a 
periodic  or  a  fbced  term),  the  PHA  must 
renew  unless  there  is  good  cause  for 
refusing  to  renew.  The  public  housing 
tenancy  is  open-ended,  and  the  PHA 
therefore  needs  a  flexible  authority  to 
terminate  the  tenancy  at  the  end  of  the 
lease  terra,  foe  reasons  which  may  not 
have  been  expected  or  included  in  the 
lease. 

During  the  term  of  the  lease,  the  PHA 
is  bound  by  the  lease  with  the  tenant. 
Like  any  landlord,  the  PHA  needs 
authority  to  evict  a  tenant  who  breaches 
a  term  of  the  lease.  It  is,  however,  less 
hnportant  that  the  PHA  should  have  the 
broad  authority  to  evict  during  the  lease 
term,  for  grounds  other  than  violation  of 
the  lease  by  the  tenant.  The  final  rule  is 
therefore  revised  to  provide  that  the 
PHA  may  only  terminate  the  lease  for 
other  good  cause  "at  the  end  of  a  lease 
term"  (5  966.21(c)tl)). 

The  rule  also  describes  how  this 
broad  rule  applies  to  a  fixed  term  lease 
or  to  a  lease  for  a  periodic  tenancy 
(5  9e6.21(c){2)): 

A  fixed  term  lease  may  be  temiinated  for 
other  good  cause  at  the  end  of  the  fixed  term. 
A  lease  for  a  periodtc  tenancy  may  be 
terminated  for  other  good  cause  at  the  end  of 


each  periodic  term.  For  example,  in  the  case 
of  a  month-tomonth  tenancy,  the  lease  may 
be  terminated  for  other  good  cause  at  the  end 
of  each  month. 

3.  Violation  of  lease 

a.  Comment  on  Statutory  Standard. 
Some  comment  asserts  that  the  PHA 
should  be  permitted  to  terminate 
tenancy  for  any  lease  violation,  not  only 
for  a  "serious  or  repeated"  violation  as 
provided  under  the  1983  law.  The 
standard  for  termination  of  tenancy  will 
be  subject  to  varying  iudicial 
interpretation,  and  will  hinder  ability  of 
PHAs  to  evict.  Comment  suggests  that 
while  any  lease  violation  should  be 
grounds  for  eviction,  the  tenant  should 
have  a  reasonable  time  (not  more  than 
30  dajrs)  to  correct  the  violation. 
Comment  claims  that  the  serious  or 
repeated  violation  standard  is  useless 
and  ambiguous. 

Provision  that  a  PHA  may  only 
terminate  tenancy  for  serious  or 
repeated  violation  of  the  lease  (and  thus 
may  not  terminate  for  a  lease  violation 
which  is  not  serious  or  repeated)  is 
necessary  to  comply  with  the  1983  law 
(U.S.  Housing  Act  of  1937,  section  6(1)(4). 
42  U.S.a  1437d(l)(4)).  The  rule  must 
follow  the  statutory  standard. 

The  concrete  day-to-day  operation  of 
the  statutory  standard  depends  on  how 
the  standard  is  applied  by  State 
landlord-tenant  courts  in  individual 
cases.  Under  this  rule,  the  Federal 
statutory  standards  for  termination  of 
tenancy  must  be  included  in  the  public 
housing  lease.  Local  landlord-tenant 
courts  will  apply  the  Federal  standards 
for  termination  of  tenancy  (as  terms  of 
the  public  housing  lease)  to  the  facts  of 
individual  cases.  A  court  has  recently 
noted  that  claims  under  the  termination 
of  tenancy  and  other  lease  provisions 
required  by  the  1963  law  "belong  in 
local  court"  [Edwards  v.  D.C..  821  F.2d 
651. 653-54  n.2  (DC  Cir.  1987)).  It  is  the 
sense  of  the  Department  that  the 
"serious  or  repeated"  violation  standard 
under  the  1983  law  is  a  reasonably 
workable  basis  for  termination  of 
tenancy  in  the  public  housing  program. 

b.  What  is  a  Serious  or  Repeated 
Violation?  Comment  states  that  HUD 
should  further  define  or  give  examples 
of  what  is  a  "serious"  or  "repeated" 
violation  of  the  lease. 

Under  die  lease,  the  PHA  may  evict 
for  a  single  "serious"  violation  of  the 
lease,  even  if  the  violation  is  not 
repeated.  The  rule  does  not  attempt  a 
comprehensive  definition  of  what  types 
of  violation  are  "serious".  In  general, 
application  of  this  concept  is  best  left  to 
decisions  by  the  State  landlord-tenant 
court  in  individual  cases. 


However,  the  rule  clarifies  that  the 
PHA  may  treat  several  specific  types  of 
lease  violation  by  the  tenant  as  a 
serious  violation,  and  so  as  grounds  for 
termination  of  tenancy: 

(1)  Failure  to  supply  information  or 
certification  (§  966.21(b)(1)]  (see 
discussion  at  section  III.H.2  of 
Preamble). 

(2)  Non-payment  of  rent  or  charges 

(5  9B6.21  (b)(2))  (see  discussion  at  section 
III.G.5.b  of  Preamble). 

(3)  Utility  shut-off  when  tenant  fails  to 
pay  utility  bill  (|  966.10(d)(4)(ii))  (see 
discussion  at  section  III.G.5.e  of 
Preamble). 

The  rule  states  that  the  concept  of 
serious  lease  violation  "includes,  but  is 
not  limited  to"  the  three  mentioned 
cases  (§  966.21(b)). 

Issues  concerning  termination  of 
tenancy  for  non-payment  of  rent  or 
charges,  or  for  failure  to  provide  income 
or  other  information,  are  of  particular 
importance  to  PHA  management  of  the 
program.  The  payment  of  rent,  and  the 
submission  of  required  information  on 
family  information  and  composition,  are 
necessary  to  implement  statutory 
requirements,  and  for  sound 
management  of  public  housing  projects. 
The  rule  provides  that  where  the  tenant 
fails  to  pay  rent  or  charges,  or  fails  to 
supply  information  required  by  the  PHA, 
"the  PHA  may  determine"  that  the 
failure  is  a  "serious"  violation  of  the 
lease  (i  966.21(b)].  See  discussion  at 
section  III.G.5.b  (non-payment)  and 
section  III.H.2  (failure  to  provide 
information)  of  this  Preamble.  These 
provisions  are  a  contractual  affirmation 
that  the  determination  to  treat  a  lease 
violation  as  a  serious  violation 
warranting  termination  of  tenancy  is 
vested  in  the  first  instance  in  the 
administrative  judgment  of  the  PHA. 
The  PHA  has  a  contractual  right  to 
make  the  determination  in  accordance 
with  the  lease. 

The  final  rule  states  that  a  utility  shut- 
off  because  of  tenant's  failure  to  pay  the 
utility  bill  is  a  serious  lease  violation. 
See  discussion  at  section  III.G.S.e  of  this 
Preamble. 

The  concept  of  "repeated"  lease 
violation  is  usually  easy  to  apply. 
Tenant's  obligations  are  stated  in  the 
lease.  Any  lease  violations  may  be 
grounds  for  termination  if  the  violations 
are  "repeated".  It  should  be  noted  that 
the  lease  does  not  provide  that  the 
tenancy  may  only  be  terminated  for 
repeated  violation  of  the  same  provision 
of  the  lease,  or  for  repetition  of  the  same 
violation.  Any  set  of  repeated  violations 
may  be  ground  for  termination  of 
tenancy. 
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The  old  rule  provides  that  the  PHA 
may  terminate  the  tenancy  for  serious  or 
repeated  violation  of  "material"  terms  of 
the  lease.  Comment  criticizes 
elimination  of  the  provision  that  the 
violation  must  be  of  a  "material"  term  of 
the  lease.  Elimination  broadens  the  base 
for  eviction,  and  encourages  the  PHA  to 
evict  for  minor  infractions. 

The  final  rule  follows  the  statute,  and 
does  not  include  the  limitation  to 
violation  of  "material"  terms.  All  terms 
of  the  lease  are  part  of  the  contractual 
arrangement  between  the  PHA  and  the 
tenant.  Tenant's  violation  of  any  lease 
may  result  in  termination  of  tenancy  if 
tiie  violation  is  either  serious  or 
repeated.  The  limitation  to  serious  or 
repeated  violation  is  a  sufficient 
safeguard  against  eviction  for  trivial  or 
minor  reasons.  The  proposed  restriction 
to  "material"  terms  of  the  lease  implies 
that  there  are  non-material  terms.  The 
tenant  should  not  be  encouraged  to 
believe  that  there  are  any  lease 
requirements  which  may  be  safely 
ignored.  The  lease  is  a  contract  and  all 
provisions  of  the  contract  are  binding. 
The  retention  of  the  old  "material 
terms"  limitation  may  encourage  judges 
to  reject  eviction  on  subjective  grounds, 
rather  than  to  enforce  the  plain  and 
literal  requirements  of  the  lease. 

4.  Grounds  for  Termination — Other 
Issues 

a.  PHA  Discretion  to  Evict.  Some 
conunent  states  that  the  PHA  should 
have  discretion  in  deciding  whether  to 
evict  the  family.  HUD  agrees  that  the 
decision  to  evict  is  a  discretionary 
management  decision  by  the  PHA.  The 
statute  and  rule  establish  minimum 
grounds  for  termination  of  tenancy.  The 
PHA  is  not  required  to  terminate 
tenancy  and  evict  in  every  case  where 
there  is  ground  for  termination  of 
tenancy. 

b.  Effect  of  Federal  Rule  on  State 
Procedures.  Comment  states  that  the 
rule  should  require  compliance  with 
procedural  protections  for  a  tenant 
under  State  law,  or  should  provide  that 
State  law  controls  where  the  Federal 
rule  interferes  with  tenant  protections 
under  State  law.  Comment  expresses 
concern  that  the  rule  deprives  a  public 
housing  tenant  of  rights  of  a  private 
tenant  under  State  law.  Other  comment 
is  concerned  that  the  Federal  rule  may 
preempt  State  protections. 

At  a  minimum,  tenants  are  entitled  to 
all  the  protections  afforded  by  Federal 
law  and  this  rule.  State  law  may  not 
override  rights  imder  Federal  law  or 
regulation,  but  may  give  a  tenant  the 
right  to  additional  protections.  Federal 
statute  and  regulation  governing  lease 
rights  and  termination  of  tenancy  in  the 


public  housing  program  is  not  a 
comprehensive  scheme  that  precludes 
other  State  regulation  concerning  this 
subject  To  the  contrary,  it  is  assumed 
that  the  procedural  and  substantive  law 
affecting  a  tenancy  in  the  public  housing 
program  is  compounded  of  elements 
established  by  both  Federal  and  State 
law. 

State  laws  are  binding  without 
incorporation  in  a  Federal  rule,  or  in  the 
Federally-required  lease  requirements. 
State  tenant  protections  may  be 
enforced  through  the  State  coiuts  or 
other  procedures  available  under  State 
law,  without  any  need  to  create  a 
Federal  right  to  State  law  protections. 

B.  Notice  of  Lease  Termination 

1.  Notice  Period 

Section  6{1)(3)  of  the  U.S.  Housing  Act 
of  1937  (42  U.S.C.  1437dO)(3)),  which 
was  added  by  the  1983  law,  provides 
that  a  pubUc  bousing  PHA  must  use 
leases  that  require  "adequate  written 
notice  of  termination  of  the  lease"  by 
the  PHA.  The  law  prescribes  minimum 
notice  periods: 

(A)  a  reasonable  time,  but  not  to  exceed  30 
days,  when  the  health  or  safety  of  other 
tenants  or  public  hoiising  agency  employees 
is  threatened; 

(B)  14  days  in  the  case  of  nonpayment  of 
rent;  and 

(C)  30  days  in  any  other  case  *  *  *. 

The  statutory  notice  pniods  required  by 
the  1983  law  are  essentially  the  same  as 
under  the  old  rule.  The  new  rule  requires 
a  mA  to  give  notice  of  lease 
termination  in  accordance  with  the  1983 
law  (§  966.22(8)). 

The  rule  requires  fourteen  days  notice 
in  case  of  non-payment  of  rent  PHA 
comment  states  that  HUD  should  not 
require  written  notice  for  non-payment 
of  rent.  Comment  from  a  tenant 
organization  says  that  ten  days  is  ample. 
In  answer  to  these  comments,  HUD 
notes  that  the  requirement  for  notice  of 
lease  termination,  and  the  fourteen  day 
notice  period  for  non-payment  of  rent, 
are  statutory.  The  notice  may  not  be 
eliminated  or  shortened. 

The  rule  provides  that  if  health  or 
safety  of  tenants  or  employees  is 
threatened,  the  notice  period  must  be  a 
"reasonable  time"  {5  966.22(a)(1)).  The 
statute  and  rule  do  not  state  any  tixed 
minimum  period  for  "reasonable" 
notice.  However,  the  PHA  is  never 
required  to  give  more  than  thirty  days 
notice. 

Comment  recommends  that  the  PHA 
should  have  to  give  notice  for  a 
minimum  of  ten  days,  but  not  more  than 
thirty  days.  Comment  requests  further 
definition  of  "reasonable  time",  and 
states  that  a  reasonable  time  should 
never  exceed  twenty-four  hours. 


HUD  acknowledges  that  the 
application  of  the  statutory  "reasonable 
time"  standard  to  particular  cases  may 
be  a  subject  of  dispute.  The  PHA  has  a 
legitimate  need  to  know  that  the  PHA's 
good  faith  judgment  of  what  is  a 
reasonable  time  as  applied  to  a  concrete 
set  of  facts  will  be  sustained  by  the  local 
landlord-tenant  court  The  PHA  may  be 
torn  between  the  PHA's  perception  of 
urgency,  and  uncertainty  whether  the 
PHA's  perception,  and  consequenUy  the 
niA's  decision  on  what  is  a  reasonable 
time,  will  be  upheld  by  the  local 
landlord-tenant  court.  If  the  court 
disagrees,  the  PHA  may  be  forced  to  re- 
trace procedural  steps  for  eviction  of  the 
tenant,  prolonging  time  needed  to  evict 
the  tenant  and  prolonging  also  the 
danger  to  tenants  or  PHA  employees. 

HUD  has  no  basis  for  defining  a  fixed 
reasonable  time,  where  the  notice  period 
is  less  than  thirty  days.  The 
determination  of  reasonableness  should 
be  based  on  the  facts  of  individual 
cases.  HUD  also  believes  that  the 
"reasonable  time"  standard  is  intended 
by  the  Congress  to  leave  room  for 
practical  seat-of-tfae-pants  judgments  by 
PHA  ofHcials.  HUD  should  not  impose 
an  arbitrary  national  standard. 

However,  the  rule  explicitly 
recognizes  that  the  original  judgment  of 
what  is  a  reasonable  time  can  only  be 
exercised  by  the  PHA  which  is 
responsible  for  day-to-day  management 
of  the  program.  The  final  rule  provides 
that  in  health  and  safety  cases  notice  of 
lease  termination  may  not  be  less  than 
"a  reasonable  time,  as  determined  by 
the  PHA*  •  *."  (8  966.22(a)(1)).  In 
addition,  the  final  rule  states  that  "the 
PHA  may  establish  a  policy  for 
determining  what  is  a  'reasonable'  time 
in  different  types  of  cases"  (Id.).  The 
PHA  is  responsible  for  determining  what 
is  a  "reasonable  time". 

2.  Requirement  for  Adequate  Notice 

In  accordance  with  section  6n)(3)  of 
the  U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437d(l)(3)),  the  rule  provides  that  the 
PHA's  notice  of  lease  termination  must 
give  the  tenant  "adequate  written 
notice"  of  a  termination  of  the  lease 
(§  966.22(a]).  The  rule  also  prohibits  use 
of  a  lease  provision  which  would  waive 
the  statutory  and  regulatory  requirement 
for  adequate  notice  of  lease  termination 
(§  966.11(d),  see  section  III.L.3  of 
Preamble). 

Comment  states  that  the  rule  should 
specify  that  the  PHA  may  only  evict 
after  complying  with  HUD  requirements 
for  a  lease  termination  notice.  HUD 
believes  that  further  rule  language  is  not 
necessary  for  this  purpose.  The  rule 
provides  that  the  PHA  must  give  notice 
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of  lease  termination  to  the  tenant,  and 
describes  what  is  required  for  such 
notice.  The  lease,  and  therefore  the 
tenant's  right  to  occupancy  luider  the 
lease,  does  not  terminate  unless  the 
Federally  required  notice  has  been 
given.  Consequently,  the  PHA  may  not 
evict  until  expiration  of  the  required 
lease  termination  notice. 

Comment  states  that  the  requirement 
for  "adequate  written  notice"  is  too 
loose,  and  will  result  in  inconsistent 
enforcement.  However,  the  rule  lists  the 
principal  elements  which  must  be 
included  in  the  lease  termination  notice 
§  966.22(b)  on  contents  of  termination 
notice),  and  also  states  the  minimum 
notice  periods  required  by  the  1983  law. 
The  rule  will  provide  adequate 
instruction  to  the  PHA. 

The  notice  must  "contain  a  specific 
statement  of  the  reasons  for  lease 
termination"  (5966.22(b)(3)).  Comment 
states  that  the  notice  should  provide 
enough  information  so  that  the  tenant 
can  prepare  a  defense,  and  that  the 
notice  should  state  the  factual  basis  for 
the  reasons,  and  the  source  of  the  facts. 

A  simple  requirement  to  state  the 
reasons  for  lease  termination 
adequately  conveys  the  need  for  an 
informative  statement  on  the  reasons 
why  the  PHA  is  terminating  the  lease. 
HUD  will  not  burden  the  PHA  with  the 
need  to  draft  elaborate  pleadings  setting 
forth  factual  and  legal  reasons  for 
termination  of  the  lease.  The  Federal 
notice  of  lease  termination  does  not 
replace  any  pleadings  or  notices 
required  in  the  State  proceeding  for 
eviction  of  the  tenant.  The  State  court 
eviction  proceeding  is  subject  to 
procedural  requirements  under  State 
law,  and  to  requirements  for  procedural 
due  process  under  the  fourteenth 
amendment  that  allows  the  tenant 
adequate  notice  and  opportunity  to 
present  a  defense. 

Comment  notes  that  the  lease 
termination  notice  should  state  that  the 
PHA  can  only  evict  the  tenant  for  good 
cause.  This  recommendation  is  adopted. 

Under  the  final  rule  the  contents  of 
the  lease  termination  notice  must: 
—State  that  the  PHA  may  only 
terminate  the  tenancy  for  serious  or 
repeated  violation  of  the  lease,  or 
other  good  cause"  (§  966.22(b)(2)). 
— Contain  a  specific  statement  of  the 
reasons  for  lease  termination" 
(§  966.22(b)(3)). 
—State  that  the  PHA  may  only  evict 
occupants  from  the  dwelling  unit  (i) 
through  a  civil  court  proceeding  in 
which  the  Tenant  has  the  opportunity 
to  present  a  defense,  and  (ii)  after  a 
decision  by  the  court  on  the  rights  of 
the  parties  ■  (§  96a22(b)(4)). 


3.  When  Lease  Terminates 

The  October  1982  proposed  rule 
(proposed  i  866.13(b)(1))  provided  that  a 
notice  of  termination  of  tenancy  must 
state  the  "date  the  tenancy  shall 
terminate".  A  technical  comment  noted 
that  under  termination  procedure  in 
some  States  the  actual  date  of  lease 
termination  is  not  or  cannot  be  known 
at  the  time  the  PHA  gives  the  HUD- 
required  termination  notice.  This  may 
occur,  for  example,  because  the  date  of 
lease  termination  depends  on  future 
events  (such  as  actions  by  the  local 
landlord  tenant  court  after 
commencement  of  the  eviction 
proceeding)  whose  dates  are  not  known 
by  the  PHA  at  the  time  the  PHA  gives 
notice  to  the  tenant.  In  response  to  this 
comment,  the  rule  provides  that  the 
notice  of  lease  termination  must  state 
"when"  the  lease  will  terminate 
(§  966.22(b)(1)).  If  the  date  of  lease 
termination  is  not  known,  the  notice 
may  state  "the  event  by  which  the  lease 
terminates  under  local  procedures". 

4.  Relation  to  Notices  Under  State  Law 

The  1983  law  does  not  describe  the 
relationship  between  notice  procedures 
under  State  and  local  law,  and  the 
notice  of  lease  termination  required  by 
Federal  law.  The  rule  provides 
{§  966.22(d)(1))  that: 

"A  notice  to  vacate  or  other  notice  under 
State  or  local  law  may  be  combined  with,  or 
run  concurrently  with,  the  notice  of  lease 
termination  *  *  *  *  However,  the  lease  shall 
in  no  event  terminate  before  expiration  of 
[the  minimum  lease  terminatice  notice 
periods  under  the  Federal  statute  and  this 
rule]." 

Under  the  old  lease  and  grievance 
rule,  courts  held  that  the  PHA  may  only 
serve  a  State  notice  to  quit  after 
satisfaction  of  the  lease  termination 
notice  required  by  the  Federal  rule. 
Under  the  1983  law  and  the  new  rule, 
the  Federal  minimum  notice  period  and 
any  State  notice  periods  may  be  run  at 
the  same  time.  The  new  rule  provides 
that  the  State  and  Federal  notices  "may 
run  concurrently".  The  rule  also 
provides  that  although  the  Federal  and 
State  notices  may  be  combined,  the 
lease  does  not  terminate  before  the  end 
of  the  federally  required  notice  of  lease 
termination.  As  recommended  by 
comment,  the  rule  provides  that  the 
HUD  mandated  notice  may  actually  be 
"combined  with"  any  notice  under  State 
or  local  law. 

Comment  endorses  the  change  to 
permit  concurrent  running  of  State  and 
Federal  notice.  The  added  time  for 
sequential  running  of  the  Federal  and 
State  notices,  as  required  by  the  courts 
under  the  old  rule,  is  not  necessary  for 


the  tenant  to  prepare  a  defense  or 
rectify  violation.  The  PHA  should  file  in 
State  court  immediately  on  completion 
of  the  HUD-required  notice.  Delay  in 
commencement  of  State  proceedings 
causes  loss  of  PHA  income,  and 
increase  in  tenant  abuse.  The  National 
Association  of  Housing  and 
Redevelopment  Officials  (NAHRO) 
commertts  that  the  prior  requirement  for 
completion  of  fourteen  days  notice  for 
nonpayment  of  the  rent  before  the  PHA 
could  initiate  State  and  local  notice 
procedures  created  tremendous  delays 
in  removing  residents.  NAHRO  states 
that  the  new  rule  provides  PHAs  much 
needed  relief  and  control  in  carrying  out 
eviction  more  expeditiously. 

Comment  claims  that  a  provision  for 
concurrent  running  of  State  and  Federal 
notices  is  contrary  to  law.  However,  it  is 
the  view  of  the  Department  that  the 
notice  procedures  under  the  rule  comply 
literally  and  completely  with  applicable 
Federal  statutory  requirements,  and 
with  the  requirements  of  procedural  due 
process  as  enunciated  by  the  Supreme 
Court.  Unless  HUD  determines  that 
State  and  local  law  require  that  a  tenant 
have  the  opportunity  for  a  fair  hearing  in 
court  before  eviction  from  the  unit,  no 
family  may  be  evicted  until  the  tenant 
has  the  opportunity  for  a  PHA  grievance 
hearing. 

This  rule  seeks  to  avoid  establishment 
of  Federally  imposed  termination 
procedures  which  are  not  required  by 
Federal  law,  and  which  will  impede 
prompt  processing  of  evictions  by  the 
PHA.  Factors  which  lengthen  the 
eviction  process  increase  administrative 
burdens  on  the  PHA,  interfere  with 
enforcement  of  contract  requirements 
against  the  tenant,  result  in  financial 
loss  to  the  PHA  (for  example,  by 
increasing  the  PHA  collection  loss),  and 
are  harmful  to  management  of  the 
project  (for  example  by  prolonging  the 
period  for  eviction  of  a  family  which 
disturbs  other  residents  or  which 
damages  the  unit).  HUD  believes  that 
the  explicit  authorization  in  this  rule  for 
concurrent  running  of  State  and  Federal 
notices  will  contribute  to  efficient  and 
effective  management  of  public  housing 
for  the  benefit  of  the  residents. 

Comment  states  that  if  State  and 
Federal  notices  run  concurrently,  the 
PHA  will  not  negotiate  in  good  faith 
with  the  tenant.  HUD  believes  that 
excessive  built-in  procedural  delays  in 
the  evicfion  process  undercut  the 
incentive  of  the  tenant  to  pay  the  rent 
and  comply  with  other  requirements  of 
the  lease.  Thus  the  pyramiding  of  the 
Federal  and  State  notice  periods, 
pursuant  to  judicial  construction  of  the 
old  rule,  probably  tended  to  weaken  the 
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incentive  of  the  tenant  to  negotiate  in 
good  faith  for  payment  of  back  rent  or 
correction  of  family  behavior. 

Comment  says  that  allowing  the  PHA 
to  combine  the  Federal  and  State 
notices  will  be  confusing  to  the  tenant. 
HUD  is  acutely  aware  that  the  existence 
of  separate  Federal  and  State  notice 
procedures,  as  well  as  other  separate 
Federal  and  State  requirements  for 
termination  of  tenancy,  may  result  in 
some  confusion.  At  the  level  of  each 
individual  PHA,  the  uniform  national 
lease  termination  notice,  which  is 
required  to  implement  the  1983  Federal 
law,  interacts  with  different  State 
procedures  and  requirements  for 
termination  of  tenancy.  For  this  reason, 
the  Federal  notice  requirement  will 
operate  in  different  ways  in  different 
localities.  Although  the  pubHc  housing 
lease  termination  notice  is  the  same  for 
all  PHAs,  the  mean  period  for  eviction 
of  a  public  housing  tenant  will  differ  for 
different  PHAs  because  of  differences  in 
local  law  and  local  courts. 

In  1962  HUD  proposed  to  eliminate 
Federally  mandated  minimum  periods 
for  termination  of  a  public  housing 
lease,  thus  eliminating  confusion 
resulting  from  the  overlay  of  Federal 
notice  requirements  on  top  of  existing 
State  notice  procedures.  Because  of  the 
1983  law,  elimination  of  the  Federal 
notice  periods  is  no  longer  an  option.  In 
this  context,  the  rule  is  designed  to 
permit  the  PHA  to  discover  the  best 
possible  way  to  integrate  Federal  and 
State  notice  procedures.  The  rule 
therefore  seeks  to  avoid  unnecessary  or 
over-elaborate  Federal  regulatory 
requirements  that  will  complicate  or 
unreasonably  delay  the  eviction  of  a 
family. 

Where  Federal  and  State  notices  run 
concurrently,  or  are  combined,  the  PHA 
must  nevertheless  comply  with 
requirements  of  each  regulatory 
scheme — and  therefore  the  policies 
reflected  in  Federal  and  State  notice 
requirements.  Sequential  stacking  of 
Federal  and  State  notices  distorts  the 
policy  behind  the  separate  notices,  by 
forcing  the  PHA  to  give  a  longer  notice 
than  intended  by  either  Federal  or  State 
law.  For  example,  under  the  1983  law 
and  this  rule,  the  PHA  must  give 
fourteen  days  notice  for  nonpayment  of 
rent.  This  period  reflects  a  legislative 
judgment  that  this  period  is  adequate 
notice  in  non-payment  cases. 

Similariy,  under  the  Uniform 
Residential  Landlord  and  Tenant  Act, 
the  landlord  may  terminate  a  rental 
agreement  after  fourteen  days  written 
notice  (Uniform  Act.  i  4.201).  This 
period  may  be  presumed  to  reflect  a 
similar  legislative  judgment.  If  a  PHA  is 
forced  to  run  the  Federal  and  State 


termination  notices  consecutively 
(rather  than  concurrently],  the  tenant 
receives  not  fourteen  days  notice,  as 
contemplated  by  each  separate 
legislation,  but  twenty-eight  days 
aggregate  notice,  double  the  period 
contemplated  by  State  or  Federal  law. 
Conversely,  the  concurrent  running  of 
State  and  Federal  notices  permits  full 
satisfaction  of  notice  requirements 
under  both  State  and  Federal  law. 

Comment  objects  to  requiring  fourteen 
days  notice  before  filing  a  State 
"warrant  for  non-payment".  The  rule 
does  not  instruct  the  PHA  when  to  file 
or  serve  any  dociunent  required  by  State 
law  or  procedure  for  eviction  of  a 
family.  State  process  is  wholly  an 
artifact  of  State  law,  and  may  be  issued 
at  any  time  allowed  by  the  State  law. 
The  rule  does,  however,  remove  any 
Federal  impediment  to  filing  or  serving 
the  State  process  at  the  earliest  time 
allowed  by  the  State  law. 

If  State  process  may  not  be  issued 
until  the  lease  has  been  terminated,  then 
the  issuance  of  State  process  may  be 
delayed  by  notice  periods  required  by 
the  Federal  statute  and  this  rule.  For 
example,  if  State  process  for  non- 
payment cannot  be  issued  until  the  lease 
has  terminated,  the  PHA  must  wait  until 
the  end  of  the  fourteen  day  Federal 
notice  period  for  non-payment  of  rent. 
Since  the  lease  termination  notice 
periods  are  statutory,  HUD  has  no 
power  to  shorten  or  eliminate  the 
required  notice  periods  under  the  1983 
law. 

5.  Relation  to  PHA  Rent  Bill 

A  PHA  suggests  that  to  avoid  delays 
in  lease  termination  for  non-payment  of 
rent,  the  monthly  rent  statement  should 
include  a  notice  that  the  lease  will 
terminate  on  a  stated  day  if  rent  is  not 
paid  in  accordance  with  the  lease.  This 
procedure  would  satisfy  the  lease 
termination  notice  requirement,  as  well 
as  the  PHA  problems  in  collection  of 
rent. 

The  PHA  recommendation  is  adopted. 
The  regulation  provisions  concerning 
notice  of  lease  termination  are  amended 
to  add  new  provisions  which  allow  the 
PHA  to  give  notice  with  the  regular 
monthly  rent  bill  that  the  lease  will  be 
terminated  if  tenant  does  not  pay  the 
rent  bill  on  time.  The  revised  rule 
provides  (S  966.22(d)(2)): 

The  niA  rent  bill  may  be  combined  with  a 
notice  of  lease  termination  for  nonpayment  of 
rent.  The  notice  of  lease  termination  shall 
state  that  the  lease  will  tenninate  if  the  rent 
bill  is  not  paid  when  due. 

The  notice  must  be  in  accordance 
with  all  requirements  for  a  notice  of 
lease  termination  (S  966.22),  including 


the  requirement  for  fourteen  days  notice 
of  termination  for  nonpayment  of  rent 
(§  966.22(a)(2)),  and  requiremente 
concerning  contents  of  a  lease 
termination  notice  (S  966.22(b)).  The 
lease  termination  notice  must  be  served 
in  accordance  with  the  requirements  for 
service  of  a  lease  termination  notice 
(§  966.10(l)(2)(ii)).  If  the  termination  of 
tenancy  is  not  excluded  from  the  PHA 
grievance  process,  the  PHA  must  also 
give  notice  of  adverse  action  (in 
accordance  with  S  966.31(b)(2)(i](B)).  If 
the  PHA  elects  to  give  notice  of  lease 
termination  together  with  the  monthly 
rent  bill,  the  period  of  the  14  day  lease 
termination  notice  runs  from  the  date 
the  notice  is  given. 

6.  Relation  to  Notice  of  Proposed 
Adverse  Action 

A  proposed  decision  to  terminate  the 
tenancy  is  an  adverse  action  by  the 
PHA  (S  9ee.31(a)(2)(i)).  Lease 
termination  is  included  in  the  regulatory 
definition  of  termination  of  tenancy 
(S  966.2).  Upon  timely  request  a  tenant 
has  the  statutory  right  to  a  grievance 
hearing  on  a  proposed  lease  termination 
(U.S.  Housing  Act  of  1937,  section 
6(k)(2).  42  U.S.C.  1437(k)(2))  (unless  the 
PHA  has  elected  to  exclude  the 
grievance  from  the  administrative 
grievance  procediu«;  see  section  VI  of 
this  Preamble). 

The  PHA  must  notify  the  tenant  of  the 
opportunity  for  a  hearing  on  the 
proposed  lease  termination,  by  giving 
notice  of  proposed  adverse  action  before 
or  combined  with  the  statutory  notice  of 
lease  termination  (f  966.22(d)(3)  and 
§  966.31(b)(2)(i)(B)).  The  tenant  must  be 
given  the  opportunity  for  a  hearing 
before  expiration  of  the  apphcable  lease 
termination  notice  period.  If  the  tenant 
makes  a  timely  request  for  a  hearing,  the 
lease  does  not  terminate,  and  the 
occupants  may  not  be  evicted  from  the 
unit  before  completion  of  the  PHA 
grievance  hearing  (S  966.31(e)(1)). 

A  comment  generally  agrees  with 
these  requirements,  but  is  concerned 
that  the  tenant  may  be  able  to  delay 
eviction  by  delaying  the  grievance 
hearing.  HUD  agrees  that  there  is  some 
potential  for  deliberate  tenant-caused 
delay,  and  that  such  delay  could  hold  up 
eviction.  However,  the  PHA  grievance 
procedure  should  be  designed  for 
prompt  scheduling  and  completion  of 
hearings  (see  §  966.32(f)).  The  PHA  can 
structure  the  hearing  process  to 
minimize  or  avoid  unnecessary  tenant- 
caused  delay. 

The  PHA  grievance  procedtuv  may 
establish  deadlines  for  submission  of 
tenant  grievance  requests 
{§  966.31(c)(2)).  The  grievance  officer 
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has  authority  to  regulate  conduct  of  the 
hearing,  including  the  power  to  proceed 
promptly  with  the  hearing  (S  966.32(c)). 
The  hearing  officer  has  ample  authority 
to  control  or  sanction  dilatory  tactics  by 
the  tenant  (or  tenant's  attorney),  or  by 
the  PHA.  Both  the  PHA  and  the  tenant 
have  a  legitimate  interest  in  expeditious 
handling  of  grievances.  Where  a 
grievance  hearing  is  required  under  the 
statute  and  this  rule,  the  tenant  must  be 
given  the  "opportimity"  for  a  grievance 
hearing.  However,  the  fair  opportunity 
for  a  hearing  does  not  entail 
acquiescence  to  deUberate  or 
unreasonable  delay  by  either  party. 

C.  Eviction  by  Judicial  Process 

1.  Prohibition  of  "Self-Help"  EvicUon 

The  rule  provides  that  the  PHA  may 
only  evict  the  unit  occupants  through  a 
"civil  court  proceeding"  (S  966.23(a)).  In 
State  court,  the  PHA  must  show  that 
there  is  ground  for  eviction,  and  the 
tenant  may  present  a  defense.  To 
safeguard  the  tenant's  opportunity  for  a 
judicial  hearing  t>efore  eviction,  the  rule 
prohibits  the  PHA  from  requiring  tenant 
to  agree  to  lease  provisions  which 
would  sign  away  in  advance  the 
tenant's  right  to  a  judicial  hearing 
(S  966.11(e);  see  also  prohibited  lease 
provisions  pass;j7i  (§  966.11)).  To  give 
the  tenant  notice  of  the  opportunity  for 
judicial  hearing  before  eviction,  a  notice 
of  lease  termination  must  advise  the 
tenant  that  the  PHA  may  only  evict  the 
occupants  through  a  civil  court 
proceeding  in  which  the  tenant  has  the 
opportunity  to  present  a  defense 
(5  966.22(b)(4)). 

The  requirement  for  eviction  through 
court  process  is  intended  to  bar  the  use 
of  "self-help"  evictions,  in  which  the 
landlord  evicts  the  tenant  before  a  court 
has  decided  that  there  is  ground  for 
termination  of  tenancy.  "lihe  rule 
precludes  the  use  by  a  PHA  of  non- 
judicial process  for  eviction  of  a  tenant, 
even  if  self-help  evictions  are  permitted 
under  State  law. 

Legal  aid  comment  states  that  the  rule 
should  prohibit  use  of  any  self-help 
remedies,  and  should  prohibit  any 
waiver  of  the  tenant's  right  to  exclusive 
use  of  judicial  process  for  eviction. 
Comment  asserts  that  some  States  allow 
self-help  eviction  tactics,  such  as 
lockout  or  utility  shut-off.  which 
effectively  deprive  tenants  of  possession 
without  judicial  hearing,  and  that  under 
the  law  in  at  least  one  State  landlords 
may  recover  possession  of  the  premises 
under  criminal  procedure,  which 
includes  a  requirement  for  the  tenant  to 
post  bond,  and  authorization  for  jail  or 
criminal  Hnes. 


Under  the  rule,  the  occupants  may  not 
be  evicted  unless  the  tenant  has  the 
opportunity  for  a  judicial  hearing  on  the 
tenant's  defenses  to  eviction,  and  there 
is  a  judicial  decision  that  the  PHA  has 
good  cause  for  termination  of  tenancy 
(serious  or  repeated  violation  of  the 
lease  or  other  good  cause).  The  rule 
does  not  seek  to  enumerate  and 
proscribe  PHA  practices  which 
impermissibly  interfere  with  the  tenant's 
possession  and  enjoyment  of  the  unit 
before  a  judicial  decision  on  the 
termination  of  tenancy.  The  requirement 
for  eviction  through  judicial  action  is 
amply  stated  in  the  rule.  Actions  by  a 
PHA  which  amount  to  a  dispossession 
without  judicial  action,  e.g.,  a  lockout, 
are  covered  by  the  regulations. 

Evidently,  there  is  a  whole  spectrum 
of  possible  actions  by  a  PHA  respecting 
the  tenant's  continuing  occupancy.  The 
question  of  whether  PHA  actions  so 
interfere  with  the  tenant's  possession  as 
to  compromise  the  tenant's  right  to  a 
judicial  determination  before 
deprivation  of  full  enjoyment  and 
possession  of  the  unit  is  best  applied  by 
individual  courts  in  individual  cases  (or 
in  the  PHA  administrative  grievance 
procedure  where  the  PHA  has  not  opted 
to  exclude  a  grievance  on  an  eviction  or 
termination  of  tenancy),  rather  than  by 
imposing  additional  Federal  regulatory 
restrictions.  Until  a  judicial 
determination  on  the  tenant's  right  of 
occupancy  under  the  lease,  the  tenant 
possesses  all  of  the  rights  stated  in  the 
lease,  embracing  the  right  to  the 
services,  maintenance  and  utilities 
speciHed  in  the  lease,  and  the  right  to 
use  and  occupancy  of  the  unit  in 
accordance  with  the  lease. 

Comment  objects  to  the  prohibition  of 
self-help  eviction,  and  to  the 
requirement  for  eviction  through  court 
process.  The  recommendation  to  delete 
these  provisions  is  not  accepted. 
Occupancy  rights  of  assisted  families 
should  not  be  abridged  or  denied 
without  the  opportunity  for  a  fair 
hearing  in  court. 

Comment  asks  authority  to  evict 
without  a  court  hearing  if  the  tenant 
violates  a  court-approved  settlement. 
This  recommendation  is  not  adopted.  In 
all  cases,  the  tenant  should  have  the 
opportunity  for  a  court  hearing  prior  to 
eviction  from  the  unit. 

In  the  rule,  the  term  "eviction"  is 
defmed  as  "forcing  the  occupants  to 
move  out  of  the  dwelling  unit"  (§  966.2). 
A  separate  provision,  utilizing  the 
defined  concept  of  eviction,  prohibits 
the  PHA  from  evicting  the  tenant  other 
than  through  a  court  proceeding 
(§  966.23(a)).  Comment  states  that 
"eviction"  should  be  defined  as  forcing 


the  tenant  out  through  "court  action". 
The  change  is  not  adopted.  It  is  most 
precise  to  define  the  concept  of  a  forced 
dispossession  (in  the  defmition  of 
"eviction"),  and  to  state  separately  the 
prohibition  of  a  dispossession  (eviction) 
other  than  through  court  action. 

2.  Prohibition  of  Criminal  Process  for 
Eviction 

The  rule  provides  (§  968.23(a)): 

The  PHA  may  only  evict  occupants  from 
the  dwelling  unit:  (1)  Through  a  civil  court 
proceeding  in  which  the  Tenant  has  the 
opportunity  to  present  a  defense,  and  (2)  after 
a  decision  by  the  court  on  the  rights  of  the 
parties. 

The  PHA  may  only  evict  by  using  a 
"civil  court  proceeding".  The  rule  does 
not  allow  the  use  of  criminal  process  for 
eviction  of  the  tenant.  There  are  several 
reasons  for  this  prohibition: 

— The  State's  designation  of  particular 
court  process  as  a  "criminal" 
proceeding  indicates  that  the  process 
is  designed  and  intended  by  the  State 
for  punishment  and  deterrence  of 
crime.  The  prime  function  of  the 
eviction  remedy  in  public  housing 
should  not  be  to  punish  or  deter 
criminal  action,  but  to  restore  the  unit 
to  the  PHA  for  rental  to  another 
tenant. 

— Remedies  in  a  criminal  process  are 
more  drastic  than  in  a  civil 
proceeding,  and  are  not  proportioned 
to  the  simple  correction  of  the  injury 
caused  by  the  defendant.  Criminal 
penalties  such  as  jailing  and  criminal 
fines  are  not  necessary  or  appropriate 
remedies  for  removal  of  a  public 
housing  tenant  who  violates  the  lease. 

— Criminal  process  is  designed  to 
determine  if  the  defendant  has 
violated  a  criminal  statute.  In  eviction 
of  a  public  housing  family,  the  central 
question  should  be  whether  the  tenant 
has  violated  the  lease,  or  there  is 
other  good  cause  for  termination  of 
tenancy. 

— Use  of  criminal  process  for  eviction 
may  tag  the  tenant  or  family  members 
with  the  onus  of  criminal  violation,  or 
a  criminal  record.  Behavior  which 
justifies  termination  of  tenancy  (e.g., 
injury  to  other  residents)  may  or  may 
not  be  criminal  in  character.  If 
criminal,  the  crime  may  be 
prosecuted.  However,  the  immediate 
benefit  of  eviction  for  the  PHA  is  not 
the  prosecution  of  crime,  but  the 
possession  of  the  unit.  The  function  of 
regaining  possession  of  the  unit  may 
be  accomplished  through  a  civil 
eviction  process. 

— HUD  is  not  aware  that  any  State  lacks 
an  adequate  civil  eviction  process. 
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While  some  comment  urges  that  PHAs 
should  be  allowed  to  use  criminal 
procedures  to  gain  possession  of  the 
unit  in  some  circumstances,  comment 
does  not  allege  the  absence  of  an 
effective  civil  eviction  process  in  any 
jurisdiction. 

Comment  states  that  the  PHA  should 
be  allowed  to  use  criminal  process  to 
evict  a  tenant  who'  damages  PHA 
property  or  equipment,  who  is  a  serious 
threat  to  health  or  safety  of  other 
tenants  or  PHA  employees,  or  who 
commits  criminal  offenses. 

The  Preamble  to  the  proposed  rule 
stated  (51  FR  26514,  luly  23, 1988)  that 
the  prohibition  of  resort  to  criminal 
proceedings  for  eviction  is  not  intended 
to  regulate  or  interfere  with  the  use  of 
the  criminal  process  by  the  PHA  to 
remedy  a  breach  of  peace  by  members 
of  the  family,  or  resort  to  criminal 
process  for  ejectment  of  a  family  which 
is  damaging  the  unit  or  project  or 
endangering  other  families  or  PHA 
personnel.  Comments  recommend  that 
this  interpretation  of  the  prohibition 
should  be  added  to  the  text  of  the 
regulation. 

The  final  rule  is  revised  to  describe 
the  intended  relation  between  the 
prohibition  on  use  of  criminal  process 
for  eviction  of  the  occupants,  and  the 
ordinary  and  continuing  role  of  criminal 
process  to  remedy  criminal  behavior  by 
individual  members  of  the  family.  The 
final  rule  provides  (S  96e.23(b)): 

The  requirement  for  eviction  through  a  civil 
court  proceeding  is  binding  on  the  HiA,  but 
is  not  intended  to  limit  arrest,  prosecution  or 
other  criminal  enforcement  activities  by 
Federal  State  or  local  law  enforcement 
authorities  against  members  of  the 
Household  for  any  crime.  The  PHA  and  its 
officers,  employees  or  agents  may  act  as 
complainants  or  witnesses  in  any  criminal 
enforcement  activity,  and  may  cooperate 
with  law  enforcement  authorities  in  any 
criminal  enforcement  activity. 

This  new  language  is  intended  to 
clarify  that  the  prohibition  against  PHA 
use  of  a  criminal  proceeding  for  eviction 
of  the  occupants  does  not  in  any  way 
insulate  the  occupants  from  ordinary 
criminal  process  or  prosecution  for  any 
criminal  act  Criminal  enforcement  may 
residt  in  arrest  or  confinement,  and 
therefore  the  removal  of  a  family 
member  from  the  unit  for  the  period  of 
confinement.  Criminal  enforcement 
against  individual  family  members  does 
not  however,  directly  determine  the 
contractual  right  of  the  tenant  to 
continued  occupancy  of  the  unit  for 
residence  by  the  family  under  the  lease. 

Crime  or  conviction  of  a  crime  by  a 
family  member  does  not  automatically 
terminate  the  right  to  occupancy  of  the 
unit.  The  contractual  right  to  occupancy 


of  the  unit  is  determined  by  decision  of 
the  landlord-tenant  court  in  a  civil 
eviction  proceeding  brought  by  the  PHA 
against  the  tenant  In  the  civil  eviction 
proceeding,  criminal  activity  or  criminal 
conviction  is  ground  for  termination  of 
the  legal  right  of  the  tenant  to  occupy 
the  unit.  The  PHA  may  evict  after  the 
court  in  the  civil  eviction  action  decides 
that  the  crime  is  good  cause  for  the 
eviction. 

V.  Administrative  Grievance  Procedure 

A.  Legislation 

Section  8(k)  of  the  U.S.  Housing  Act  of 
1937  (42  U.S.C.  1437d(k);  added  in  1983 
by  section  204  of  the  1983  law)  provides: 

The  Secretary  shall  by  regulation  require 
each  public  housing  agency  *  '  *  to  establish 
and  implement  an  administrative  grievance 
procedure  under  which  tenants  will — 

(1)  be  advised  of  the  specific  grounds  of 
any  proposed  adverse  pubUc  housing  agency 
action; 

(2)  have  an  opportimity  for  a  hearing  before 
an  impartial  party  upon  timely  request  within 
[the  statutory  period  for  a  notice  of  lease 
termination]; 

(3)  have  an  opportunity  to  examine  any 
documents  or  records  or  regulations  related 
to  the  proposed  action; 

(4)  be  entiUed  to  be  represented  by  another 
person  of  his  choice  at  any  hearing; 

(5)  be  entitled  to  ask  questions  of  witnesses 
and  have  others  make  statements  on  his 
behalf;  and 

(6)  be  entitled  to  receive  a  written  decision 
by  the  pubUc  housing  agency  on  the  proposed 
action. 

An  agency  may  exclude  from  its  procedure 
any  grievance  concerning  an  eviction  or 
termination  of  tenancy  in  any  jurisdiction 
which  requires  that  prior  to  eviction,  a  tenant 
be  given  a  hearing  in  court  which  the 
Secretary  determines  provide  the  basic 
elements  of  due  process. 

B.  Subject  of  Grievance  Hearing 

1.  New  Rule 

The  old  rule  contained  a  sweeping 
requirement  to  give  a  grievance  hearing 
on  "any  dispute"  concerning  PHA  action 
or  non-action  affecting  the  individual 
tenant.  In  accordance  with  section  6(k) 
of  the  U.S.  Housing  Act  of  1937,  the  final 
rule  requires  a  PHA  to  establish  an 
administrative  grievance  procedure  for 
hearing  on  any  proposed  PHA  adverse 
action  affecting  the  individual  tenant 
(S  g66.30(b)). 

The  final  rule  provides  (S  966.31(a)(2)) 
that  proposed  adverse  action  means  any 
of  the  following  proposed  decisions  by 
the  PHA  concerning  an  individual 
tenant 

(i]  A  proposed  decision  to  terminate  the 
tenancy,  or  to  evict  occupants  from  the 
dwelling  unit. 

(ii)  A  proposed  decision  to  require  the 
Tenant  to  move  to  another  dwelling  unit  *  *  *, 


(iii)  A  proposed  decision  determining: 

(A)  The  amount  of  the  Tenant  Rent  payable 
by  the  Tenant  to  the  PHA  or  the  amount  of 
utility  reimbursement  by  the  PHA  to  the 
Tenant 

(B)  The  amount  of  PHA  charges  in  addition 
to  Tenant  Rent  *  *  *.  or 

(C)  The  amount  the  Tenant  owes  the  PHA 
for  Tenant  Rent  or  PHA  charges. 

(iv)  A  proposed  decision  to  take  over 
specific,  concrete,  and  aRirmative 
individualized  action  contrary  to  the  interests 
of  a  Tenant. 

2.  Scope  of  Right  To  Grieve 

a.  Legislative  History — Distinction 
Between  PHA  Action  and  PHA  Failure 
to  Act  The  statutory  grievance 
requirement  under  the  1983  law  finally 
enacted  by  the  Congress  applies  to  "any 
proposed  adverse  public  housing  agency 
action"  (Housing  and  Urban-Rural 
Recovery  Act  of  1983,  Pub.  L  98-181, 
November  30. 1983,  section  204;  section 
6(k)  of  the  U.S.  Housing  Act  of  1937,  42 
U.S.C.  1437d(k)).  As  originally  reported 
by  the  House  Bcmking  Committee  in 
May  1983,  the  House  bill  would  have 
required  PHAs  to  provide  tenants  the 
opportimity  to  be  heard  in  accordance 
vsrith  grievance  safeguards  in  the  HUD 
lease  and  grievance  rule  in  effect  at  that 
date.  i.e..  ti^e  old  lease  and  grievance 
rule.  Under  the  House  Committee  bill, 
the  grievance  requirement  would  have 
applied  to  "public  housing  agency 
actions  or  failures  to  act  that  adversely 
affect  [tenant  and  applicant]  rights, 
duties,  welfare  or  status"  (emphasis 
supplied)  (Report  98-123  on  H.R.  1,  p. 
175).  TTie  House  Committee  Report 
states  that  "the  bill  provides  that  the 
grievance  procedures  shall  be  available 
for  all  disputes  between  a  PHA  and 
•  *  *  a  tenant  or  former  tenant" 
(emphasis  supplied)  [Id.,  p.  35).  The 
House  Committee  Report  also  states 
that  the  "Committee  contemplates  that 
HUD  will  meet  this  obligation  [to  require 
PHAs  to  maintain  grievance  procedures] 
by  retaining  the  present  regulations" 
(emphasis  supplied)  [Id.,  p.  35). 

The  bill  originally  passed  by  the 
House  of  Representatives  (H.R.  1, 
section  206,  passed  House  on  July  13, 
1983)  contains  the  same  language  on  the 
statutory  grievance  requirement  as  the 
bill  previously  reported  by  the  House 
Banking  Committee.  The  language  of  the 
House  bill  would  have  required  PHA 
administrative  hearings  in  almost  every 
case  in  which  a  tenant  contests  a  PHA 
action  or  failure  to  act  that  affects  a 
tenant's  rights,  duties,  welfare  or  status. 
Thus  the  original  House  bill  would  have 
essentially  codified  the  grievance 
requirement  under  the  old  HUD  rule. 
This  language  was  not  however, 
enacted  by  Congress. 
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The  law  finally  enacted  by  the 
Coegress  in  November  1963  deleted  the 
broad  grievance  language  in  the  origincd 
House  bill  (Pub.  L  96-181,  see  legislative 
history  at  97  Stat.  1299).  The  1983  law 
eliminated  the  proposed  requirement, 
contained  in  the  original  House  bill,  to 
establish  a  grievance  procedtu'e  subject 
to  requirements  of  the  old  rule,  to  grieve 
on  disputes  pertaining  to  a  PHA's 
"faikres  to  act",  or  on  "all  disputes" 
concerning  acts  or  failures  to  act  that 
adversely  affect  tenant  "rights,  duties, 
welfare  or  status". 

The  Congresa  deleted  the  proposed 
requirement  to  grieve  on  PHA  "failures 
to  act",  and  added  instead  a 
requirement  to  grieve  on  a  "proposed 
adverse  action"  (U.S.  Housing  Act  of 
1937.  section  6(kj.  42  U.S.C.  1437d(k)). 
The  legislative  history  supports  the 
conclusion  that  the  statute  only  requires 
a  PHA  to  give  the  tenant  the  opportimity 
to  grieve  on  specific  proposed  PHA 
actions  concerning  the  individual  tenant, 
as  opposed  to  PHA  failure  to  act. 

The  legislative  history  also  indicates 
that  the  grievance  requirement  in  the 
1983  law  does  not  apply  broadly  to  "all 
disputes"  that  adversely  affect  a 
tenant's  rights,  duties,  welfare  or  status, 
as  under  the  old  rule.  Unlike  the  old 
rule,  the  statutory  grievance  requirement 
does  not  broadly  cover  cases  in  which  a 
tenant  asserts  the  existence  of  a  dispute 
or  potential  dispute  with  the  PHA  (see 
old  rule  {  g6e.51(a)  and  g6e.53(a)).  The 
grievance  requirement  applies  to  a  case 
where  Ae  PHA  is  considering  whether 
to  take  specific,  concrete  and 
affirmative  individualized  "action",  and 
the  action  is  "adverse".  i.e.,  contrary  to 
the  interests  of  an  individual  tenant. 

A  decision  by  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit,  in  Samuels  v.  D.C.  et  ai,  770 
F.2d  184  (DC  Cir.  1985),  has  expressed  a 
different  conclusion  on  the  reach  of  the 
statutory  grievance  requirement.  The  DC 
Court  of  Appeals  says  that  Congress 
intended  to  preserve  HUD's  existing 
regulatory  grievance  structure,  and  that 
the  statutory  grievance  requirement 
applies  to  all  tenant  disputes  covered 
under  the  then-extant  HUD  regulation. 
The  Samuels  court  rejects  the  position 
that  the  new  statutory  grievance 
requirement  applies  only  to  proposed 
affirmative  future  action  against  a 
tenant,  and  denies  that  there  is  a 
statutory  distinction  between  action  and 
failure  to  act 

HUD  was  not  a  party  to  this  case. 
Therefore,  the  court  had  no  opportunity 
to  consider  the  interpretation  of  the 
statute  by  the  agency  which  administers 
the  statute.  Many  decisions  affirm  that 
the  interpretation  of  the  administering 
agency  is  entitled  to  deference  by  the 


courts.  The  Supreme  Court  recently 
remarked  that  "HUD's  opinion  as  to 
available  tenant  remedies  under  the 
Housing  AxH  is  entitled  to  some 
deference  by  this  Court"  [Wright  v. 
Roanoke,  479  U.S.  — ,  — ,  107  S.  Ct.  766, 
772  (1987)). 

The  decision  by  the  Samuels  court  is 
baaed  on  a  plain  misunderetanding  of 
the  legislative  history  of  the  statutory 
grievance  requirement.  The  court's 
reading  of  legislative  intent  is  based  on 
the  original  House  Bill,  not  on  the  bill 
actually  passed  by  the  Congress.  To 
support  the  court's  view  of  the  meaning 
of  Section  6(k),  the  decision  repeatedly 
cites  the  House  Committee  Report  (and 
also  dtes  a  statement  by  a  Congressman 
on  the  floor  of  the  House).  The  court  did 
not  know,  and  was  not  informed  by  the 
parties,  that  the  actual  language  of  the 
law  finally  passed  by  the  Congress 
differs  radically  &om  the  language 
originally  approved  by  the  House  and 
the  House  Conunittee.  (The  briefs  and 
record  on  appeal  in  Samuels  do  not 
contain  any  mention  or  explanation  of 
the  difference  between  the  House  bill 
and  the  final  statute.)  Indeed,  the 
changes  fnm  the  bill  proposed  by  the 
House  demonstrate  that  Congress 
rejected  the  broad  grievance 
requirement  originally  proposed  by  the 
House.  The  changes  show  that  Congress 
did  not  hitend  to  codify  the  broad 
existing  regulatory  grievance 
requirement  for  disputes  between  the 
PHA  and  a  tenant,  and  that  the  statutory 
grievance  requirement  only  applies  to  an 
adverse  action  proposed  by  a  PHA. 

In  accordance  with  the  1983  law 
passed  by  the  Congress,  the  final  rule 
(5  966.31(a))  requires  the  PHA  to  provide 
the  tenant  the  opportunity  for  a  hearing 
on  any  proposed  adverse  action.  The 
rule  (S  966.31(a)(2)]  specifies  what 
proposed  PHA  actions  are  adverse 
actions  on  which  the  tenant  must  be 
given  the  opportunity  for  a  hearing. 

Comment  from  the  legal  aid 
commimity  vehemently  protests  the 
distinction  between  PHA  action  and 
non-action,  asserting  that  the  tenant 
should  have  a  broad  right  to  grieve  on 
the  PHA's  failure  to  act  Comment 
objects  to  HUD's  reading  of  the 
legislative  history  of  the  1983  law.  and 
objects  that  HUD  does  not  acquiesce  in 
the  decision  of  the  DC  Court  of  Appeals 
in  Samuels. 

The  House  bill  provided  that  the  PHA 
must  grieve  on  any  PHA  "actions  or 
failures  to  act."  The  law  finally  passed 
by  the  Congress  and  signed  by  the 
President  provides  that  tenants  must 
have  the  right  to  grieve  on  any  proposed 
"adverse  public  housing  agency  action." 
Legal  aid  comment  states  that  HUD 
relies  too  much  on  this  change  in  the 


wording  of  the  statute,  and  that  HUD 
should  instead  rely  (as  did  the  court  in 
Samuels)  on  the  Report  of  the  House 
Banking  Committee  in  reporting  out  the 
original  language.  Comment  states  that 
the  WIA's  denial  of  the  tenant's  request 
for  action  amounts  to  affirmative  action. 

Comment  states  that  the  1983  law  did 
not  enact  a  new  grievance  requirement, 
but  codified  the  language  "always  used" 
to  define  what  is  grievable  under  the  old 
rule.  This  assertion  is  false.  The  old  rule 
provided  that  a  grievance  is  "any 
dispute"  a  tenant  may  choose  to  raise 
"with  respect  to  PHA  action  or  failure  to 
ac/"  concerning  the  individual  tenant 
(5  966.53(a)  of  the  old  rule).  The  law 
passed  in  1983  only  requires  a  grievance 
hearing  on  a  proposed  "adverse  action". 
The  language  of  the  old  rule  is  sharply 
different  from  the  language  of  the  1983 
law. 

In  substance,  legal  aid  comment  asks 
HUD  to  ignore  the  actual  language  and 
history  of  the  1983  law.  The  legal  aid 
position  does  not  square  with  the  plain 
and  literal  language  of  the  statute,  which 
in  terms  requires  a  grievance  hearing 
only  for  a  proposed  adverse  "action". 
Treating  the  PHA  refusal  to  act  as  an 
affirmative  proposed  advene  action,  as 
proposed  by  public  comment,  erases  the 
deliberate  statutory  distinction  between 
PHA  action  and  non-action. 

The  fact  that  Congress  did  not  require 
a  grievance  hearing  for  a  PHA  failure  to 
act  is  clearly  shown  by  deletion  of  the 
prior  House  bill  language  that  mandated 
a  grievance  hearing  on  a  PHA  "failure  to 
act".  This  legislative  history  was  not 
known  to  the  court  in  Samuels.  HUD 
will  follow  the  law.  HUD  will  not 
pretend,  as  suggested  by  the  comment, 
that  the  law  passed  by  the  Congress 
was  the  same  as  the  bill  originally 
passed  by  the  House. 

The  law  finally  enacted  by  the 
Congress  in  1983  does  not  define 
"adverse  action".  The  differences 
between  the  original  House  bill  and  the 
1983  law  as  passed  indicate  that  the 
Congress  intended  to  leave  the 
Department  a  degree  of  administrative 
discretion  in  defining  the  ambit  and 
operation  of  the  new  grievance 
requirement,  rather  than  bind  HUD  to 
continue  the  specific  grievance 
requirements  under  the  old  rule. 

On  February  5, 1988.  the  President 
signed  into  law  a  broad  housing  bill, 
titled  the  Housing  and  Community 
Development  Act  of  1987  (HCD  Act  of 
1987)  (Pub.  L  100-242,  February  5, 1988). 
During  the  process  leading  to  enactment 
of  the  HCD  Act  of  1987,  there  was  an 
unsuccessful  attempt  to  amend  the 
grievance  requirement  under  the  U.S. 
Housing  Act  of  1937.  The  bill  first 
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passed  by  the  House  of  Representatives 
would  have  amended  the  ^evance 
provision  to  require  a  grievance  hearing 
on  PHA  "failure  to  act",  in  addition  to 
proposed  PHA  adverse  "action" 
(proposed  amendment  of  section  6(k]  of 
the  U.S.  Housing  Act  of  1937  at  section 
119  of  S.  825,  as  passed  by  the  House  of 
Representatives  on  6/17/87; 
Congressional  Record  6/17/87,  H  5110). 
This  proposed  amendment  was 
eliminated  in  Conference,  and  was  not 
included  in  the  law  finally  enacted  by 
the  Congress.  The  Conference  Report 
states  (Rpt.  10(M26,  p.  167): 

The  House  amendment  contained  a 
provision  that  was  not  contained  in  the 
Senate  bill  to  clarify  that  the  mandatory 
pubUc  housing  grievance  procedure  coverfs] 
a  PHA's  failure  to  act  as  well  as  its  actions. 
The  conference  report  does  not  contain  the 
House  provisions. 

Congress  has  always  intended  that  the 
mandatory  pubUc  housing  grievance 
procedure  apply  to  failures  to  act,  such  as 
failure  to  maintain  housing  in  decent 
condition,  failure  to  provide  timely  subsidy 
increases  when  incomes  drop,  or  failure  to 
provide  appropriate  utility  allowances.  In 
fact,  the  court  ruling  in  Samuels  v.  District  of 
Columbia.  770  F,2d  184  (DC  Cir  1985) 
confirmed  that  PHA  omissions  or  failures  to 
act  are  grievable.  HUD,  however,  has 
pubUshed  proposed  regulations  [HUD's 
proposed  lease  and  grievance  rule  of  ]uly  23, 
1986]  which  create  an  artificial  distinction 
between  actions  and  omissions.  Therefore, 
the  conferees  intend  that  HUD  revise  these 
regulations  to  be  consistent  with  the  ruling  in 
Samuels.  (Emphasis  supplied.) 

HUD  must  respectfully  demur  to  the 
interpretation  of  the  1983  law  stated  in 
the  Conference  Report  on  the  HCD  Act 
of  1987.  First,  the  proposed  amendment 
of  the  statutory  grievance  requirement 
was  not  included  in  the  1987  Conference 
Report,  and  was  not  passed  by  the 
Congress.  HUD  is  only  bound  by  law 
enacted  by  the  Congress.  Second,  the 
Conference  Report  is  not  law  in  itself. 
Third,  the  1987  Conference  Report 
language  does  not  construe  language  of 
the  1987  law,  but  purports  to  construe 
language  passed  in  a  prior  Congress. 
These  after-the-fact  remarks  in  1987  are 
not  part  of  the  legislative  history  of  the 
1983  law.  They  are  not  evidence  of  the 
legislative  process  and  thinking  that  led 
to  enactment  of  the  1983  law.  Foiulh,  the 
construction  posed  by  the  1987 
Conference  is  inconsistent  with  the 
actual  legislative  history  and  legislative 
language  of  the  1983  law. 

b.  PHA  Adverse  Action — (1)  Proposed 
Rule  and  Comments.  The  rule  requires  a 
PHA  to  grieve  on  an  adverse  action.  The 
rule  defines  (S  966.31(a)(2}]  what  PHA 
actions  are  adverse  actions.  The  PHA 
must  give  the  tenant  the  opportunity  for 


a  grievance  hearing  on  any  proposed 
adverse  action. 

In  the  proposed  rule,  HUD  defined 
adverse  action  to  cover  three  specific 
cases  when  the  PHA  proposes  to  take 
action  contrary  to  interests  of  the 
family:  When  the  PHA  seeks  to  evict  the 
family,  requires  the  family  to  transfer 
from  one  public  housing  unit  to  another, 
or  determines  rent  or  PHA  charges. 

Legal  aid  comment  contends  that 
adverse  action  is  too  narrowly  defined 
in  the  proposed  rule.  HUD  should  not 
shave  the  grievance  requirement  to  the 
bare  minimum.  Comment  claims  that 
restricting  the  grievance  right  to  specific 
PHA  actions  defined  in  the  nde  violates 
the  statutory  requirement  for  grievance 
on  any  proposed  adverse  action. 

Legal  aid  comment  urges  HUD  to 
vastly  open-up  the  types  of  PHA  actions 
which  must  be  treated  as  grievable 
adverse  actions.  Comment  states  that 
the  rule  should  contain  an  open-ended 
definition  of  adverse  action.  The  rule 
should  give  examples  of  adverse  action, 
but  recognize  that  other — non-listed — 
actions  may  be  adverse.  The  family 
should  have  a  broad  right  to  grieve  on 
PHA  actions,  including  a  PHA  claim  that 
the  family  has  violated  PHA  rules,  PHA 
issuance  of  a  warning  to  the  family,  or  a 
PHA  demand  to  inspect  the  unit.  HUD 
should  retain  a  very  broad  grievance 
requirement  similar  to  the  grievance 
requirement  under  the  old  rule. 

The  PHA  should  give  the  tenant  notice 
of  the  opportunity  for  hearing  when  the 
PHA  sends  any  notice  "adverse"  to  the 
tenant 

Legal  aid  comment  states  that 
grievance  hearings  benefit  the  PHA  and 
tenant  families: 
— ^The  grievance  hearing  is  a  remedy  for 

lawless  and  arbitrary  action  by  a 

PHA.  The  grievance  process  deters 

PHA  misconduct 
— Tenants  feel  alienated  and  powerless. 

The  grievance  process  is  an  outlet  for 

tenant  frustration. 
— ^The  grievance  process  is  a  good 

mechanism  to  resolve  disputes.  The 

grievance  process  helps  PHA 

management  and  can  save  time  and 

money. 

— ^Narrowing  the  grievance  process  is 
a  hardship  to  tenants.  Tenants  must  risk 
eviction  to  challenge  PHA  action. 

Some  comment  states  that  the 
language  of  the  rule  is  not  clear  as  to 
whether  the  Ust  of  three  cases  which 
constitute  adverse  action  under  the 
proposed  rule  is  an  exclusive  list.  PHA 
comment  asserts  that  the  rule  invites  the 
conclusion  that  any  PHA  action  is 
adverse.  Legal  aid  comment  objects  to 
the  implication  that  the  listed  cases  are 


the  only  grievable  adverse  actions  by  a 
PHA 

In  general,  PHAs  and  PHA 
organizations  strongly  support  the  new 
grievance  process  proposed  by  HUD, 
and  HUD's  proposed  definition  of 
adverse  action.  The  tenant  should  not  be 
allowed  to  grieve  on  "any  dispute" 
concerning  PHA  action  or  non-action.  A 
broad  grievance  requirement  is 
ciunbersome,  and  interferes  with 
operation  by  the  PHA. 

PHA  comment  on  the  expense  and 
administrative  burden  of  the  old 
grievance  requirement  is  also  discussed 
in  section  WIS  of  this  Preamble  (which 
deals  with  the  procedure  for  excluding 
eviction  cases  from  the  PHA's 
administrative  grievance  process). 
Pubhc  comment  on  the  original  proposed 
rule  (published  in  December  1982) 
discusses  many  of  the  arguments  for  and 
against  changes  in  the  scope  of  the  old 
grievance  procedure.  Conunent  is 
summarized  in  the  Preamble  to  the 
proposed  rule  published  in  July  1986 
(Preamble,  section  IV A,  51  FR  26504. 
26514-15,  July  23. 1986). 

(2)  Right  to  Grieve  on  PHA  Adverse 
Action — (a)  Definition  of  Adverse 
Action.  Under  the  language  of  the  1983 
law,  the  PHA  must  grieve  on  any 
proposed  adverse  action  by  a  PHA  On 
the  face  of  the  statutory  language,  there 
is  no  duty  to  grieve  unless  three 
elements  are  present  (1)  That  the  PHA 
proposes  some  "action"  (as  discussed 
above  in  section  V.B.2.a  of  this 
Preamble),  (2)  that  the  action  is 
"proposed"  by  the  PHA,  and  (3)  that  the 
proposed  action  is  "adverse"  to  the 
tenant  The  statute  does  not  obligate  the 
PHA  to  give  a  hearing  on  any  action,  as 
urged  by  legal  aid  comment  but  only  on 
actions  which  are  "proposed"  by  the 
PHA  and  which  are  "adverse"  to  the 
interest  of  the  tenant  The  concept  of 
proposed  adverse  action  only  applies  to 
a  case  where  the  PHA  is  considering 
taking  ("proposes"  to  take)  specific, 
concrete  and  afiirmative  individualized 
action  contrary  to  ("adverse"  to)  the 
interests  of  a  tenant 

PHAs  and  tenants  need  to  know  what 
kinds  of  PHA  action  are  "adverse" 
action  for  which  the  PHA  must  give  the 
opportunity  for  a  hearing.  The  statute 
does  not  precisely  define  how  to  apply 
the  concept  of  adverse  action.  HUD  has 
authority  to  issue  a  legislative  rule 
which  defines  what  types  of  PHA  action 
must  be  treated  as  "adverse"  action. 
This  authority  is  based  on  HUD's  broad 
power  to  issue  rules  concerning  HUD 
programs  (section  7(d)  of  the  HUD  Act 
42  U.S.C.  3535(d)),  and  also  on  HUD's 
specific  statutory  responsibility  to  issue 
regulations  whidi  implement  the 
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adinudstrative  grievance  requhemmit 
(U.S.  Housing  Act  of  1937.  section  6(k). 
42  U.S.C.  1437d(k)). 

Under  the  proposed  and  finsl  rules, 
adverse  action  inchideaa  PHA  decision 
which  affects  tte  critical  interest  of  the 
assisted  traant  in  continuing  to  Kve  in 
public  housing  (eviction),  in  living  in  the 
same  unit  (requiring  tenant  to  move  to 
another  public  bousing  unit),  and  in  the 
amount  the  tenant  must  pay  to  the  PHA 
(rent  or  PHA  charges).  The  rule  (Htivides 
that  proposed  adverse  action  includes 
§98a31(aM(2)): 
— ^A  proposed  decision  to  terminate  the 

tenancy,  or  to  evict  the  occupants. 
— ^A  proposed  decision  to  require  the 

Tenant  to  move  to  another  dwelling 

unit. 
— A  proposed  decision  determining  the 

amount  of  rent  or  PHA  charges,  or  the 

amount  4he  Tenant  owes  the  PHA  for 

rent  or  charges. 

In  practice,  these  diree  types  of  PHA 
decision  and  action  comprise  the  vast 
majority  of  instances  in  which  a  PHA 
contemplates  taking  concrete  action 
adverse  to  the  individual  tenant.  Indeed, 
it  is  difficult  to  imagine  plausible 
scenarios  of  proposed  PHA  adverse 
action  other  than  the  three  specifisd 
cases.  However,  to  assure  that  the 
opportunity  for  a  grievance  hearing  is 
not  denied  for  "any"  proposed  adverse 
action  in  accordance  witfi  the  1983  law, 
the  final  rule  adds  to  the  definition  of 
adverse  action  a  provision  that  adverse 
action  also  includes  a  "proposed 
decision  to  take  other  specific,  concrete, 
and  affirmative  individualized  action 
contrary  to  the  interests  to  a  Tenant" 
5988.31(aK2Kiv)). 

Comment  states  that  the  tenant  should 
have  the  right  to  grieve  if  the  PHA 
refuses  to  abate  Ae  rent  for  alleged 
PHA  non-performance  of  unit 
maintenance.  A  HiA  proposed  decision 
determining  "the  amount  the  Tenant 
owes  the  PHA  for  Tenant  Rent  •**•■• 
is  included  in  the  definition  of  proposed 
adverse  action  §  9e6.31(a)(2)(iii)(C)).  The 
PHA  is  therefore  required  to  grieve  on 
the  decision.  A  PHA's  decision  that  the 
rent  will  not  be  abated  is  part  of  the 
positive  determination  of  how  much  the 
tenant  owes  to  the  PHA,  and  is 
grievable  under  the  rule. 

(b)  PHA  Warmngs.  Comment  suggests 
that  the  PHA  should  have  to  give  the 
tenant  a  hearing  if  the  PHA  issues  a 
warning.  The  PHA  may  tell  the  tenant 
that  behavior  by  family  members  is  a 
violation  of  the  project  rules,  and  that  if 
the  behavior  continues  the  PHA  may 
take  action  to  evict  the  tenant.  If  the 
PHA  ultimately  takes  action  to 
terminate  the  tenancy,  the  tenant  will 
have  the  right  to  a  hearing  on  the 


proposed  termination  of  tenancy.  The 
question  therefore  is  not  whether  the 
PHA  must  give  a  grievance  hearing  if  the 
PHA  finally  decides  to  take  action  to 
terminate  die  tenancy.  The  question  is 
whether  the  PHA  must  give  a  hearing  on 
preliminary  statements  by  the  mA 
which  may  or  may  not  ever  lead  to  any 
concrete  action  by  the  PHA  against  the 
tenant,  whetiier  HUD  must  therefore 
accelerate  tenant's  right  to  a  grievance 
hearing. 

HUD  believes  that  the  1963  law  does 
not  require,  and  program  policy  does  not 
support,  imposing  a  Federal  requirement 
to  pieve  on  warnings  or  other  initial 
statements  by  the  mA  that  may 
possibly  be  followed  by  PHA  action 
adverse  to  the  tenant  Acceleration  of 
the  mA's  duty  to  give  a  grievance 
hearing  inhibits  the  day-to^y  effort  of 
the  PHA  to  work  out  problems  with 
tenant  femilies,  and  to  educate  families 
in  the  responsibiUties  of  tenancy.  The 
issuance  of  a  warning  can  be  a 
constructive  tool  to  induce  die  tenant  to 
comply  with  the  lease  or  PHA  rules, 
avoiding  the  need  for  eviction  of  the 
family. 

If  the  ri^t  to  grieve  is  available  too 
early — before  a  PHA  has  definitively 
decided  to  evict  a  family — the  grievance 
requirement  may  inhibit  frank  and  free 
communication  between  the  PHA  and 
the  tenant.  The  grievance  process  takes 
up  the  time  of  PHA  personnel,  including 
the  time  to  prepare  for  administrative 
hearings  and  the  time  to  give  evidence 
at  the  hearings.  For  this  reason,  PHA 
personnel  may  be  reluctant  to  warn 
tenants  that  family  behavior  violates  the 
lease  or  PHA  rules,  or  that  the  family 
could  be  evicted  if  the  behavior  is 
continued.  The  consequence  of  such 
reluctance  leads  in  two  directions.  First, 
the  general  level  of  project  discipline 
may  decline.  PHA  officials  may  relax 
the  pressure  for  a  tenant  to  comply  with 
PHA  requirements.  Second,  PHAs  may 
proceed  directly  to  eviction.  Instead  of 
counselling  or  warning  a  tenant  ^e 
PHA  may  move  more  rapidly  to  evict  a 
family  which  fails  to  comply  with  the 
lease. 

c.  PHA  fifon-ActJon— Denial  of  Right 
to  Grieve.  Legal  aid  comment  argues 
that  it  is  bad  policy  to  d»iy  a  sweeping 
right  to  grieve  on  a  PHA's  refusal  to  take 
action  desired  by  a  tenant  PHA  failure 
to  act  should  be  a  required  grievance 
subject  Often  PHA  wrongs  against  a 
tenant  take  the  form  of  the  PHA's  failure 
to  act  PHA  inaction  can  harm  public 
housing  residents.  The  availability  of  the 
grievance  remedy  should  not  be  limited 
to  cases  of  conscious  proposed  action 
by  the  PHA, 

Comment  claims  that  broadening  the 
grievance  right  to  cover  PHA  inaction  is 


best  for  the  PHA  and  for  the  tenant  or 
that  refusal  to  provide  a  grievance 
process  for  PHA  inaction  is  poor 
management.  Comment  states  that  the 
grievance  process  is  an  effective  tool  to 
make  the  PHA  take  necessary  action, 
such  as  action  to  maintain  tenant  units. 
If  the  PHA's  failure  to  act  is  not 
grievable.  the  grievance  process  is 
almost  useless  as  a  vehicle  to  improve 
conditions  for  individual  tenants,  for 
example  by  requiring  a  PHA  to  repair 
units  that  violate  local  code.  The  tenant 
must  risk  eviction  to  challenge  PHA 
non-action,  by  raising  the  PHA's  non- 
action as  a  defense  to  eviction. 

According  to  comment  the  following 
are  examples  of  the  types  of  PI  lA  non- 
actions on  which  the  PHA  should  be 
compelled  to  grieve:  PHA  violation  of 
the  lease,  refusal  to  maintain  or  repair 
(obligations  under  the  lease  or  State 
law),  refusal  to  abate  rent  if  a  unit  is  not 
repaired,  refusal  to  grant  a  request  for 
transfer  to  another  unit  refusal  to  adjust 
rent,  refusal  to  add  new  family  members 
(as  authorized  residents  of  the  unit), 
refusal  to  take  action  against  offending 
neighbors. 

In  the  final  rule,  the  PHA  is  required 
to  give  a  grievance  hearing  to  the  tenant 
on  any  proposed  adverse  action. 
However,  the  rule  does  not  exceed  the 
Federal  grievance  ri^t  beyond  the 
requirements  of  the  1983  law.  A  tenant 
does  not  have  the  right  to  a  grievance  to 
challenge  a  HiA's  non-action  or  refusal 
to  act. 

Federal  law  only  requires  a  grievance 
hearing  on  a  decision  by  the  PHA  to 
take  positive  action  adverse  to  a  tenant. 
The  law  does  not  require  grievance 
hearing  on  a  PHA  non-action.  Public 
comment  recommends  that  HUD 
broadly  extend  the  hearing  right  to 
cases  of  PHA  inaction.  However, 
comment  does  not  make  a  persuasive 
argument  for  broadly  expanding  the 
grievance  requirement  beyond  PHA 
adverse  action,  as  required  by  the  law. 
The  Congress  has  implicitly  weighed  the 
putative  advantage  of  creating  a  broader 
grievance  right  against  the  restriction  of 
local  autonomy,  and  against  the 
problems  of  operating  a  grievance 
apparatus  that  applies  to  PHA  non- 
actions. HUD  does  not  have  sufficient 
reason  to  impose  a  duty  for  the  PHA  to 
grieve  on  PHA  non-action,  and  PHA 
non-action  is  beyond  the  reach  of  the 
1983  law. 

Coverage  of  PHA  non-action  would 
vastly  enlarge  the  sphere  of  project 
management  potentially  subject  to 
determination  by  hearing  oi^icers  in 
individual  grievance  hearings. 
Allocation  of  authority  to  hearing 
officers  fragments  the  process  of  making 
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decisions  affecting  project  management 
and  tile  Hves  of  project  residents. 
Extension  of  the  sphere  controlled  by 
PHA  hearing  officers  is  correspondingly 
a  contraction  of  die  sphere  controlled  by 
PHA  management.  Where  hearings  are 
required,  day  to  day  actions  by  PHA 
management  may  be  reviewed  and 
reversed  by  deciaioa  of  a  hearing  officer. 
For  effective  management,  the  PHA 
needs  a  broad  right  and  ability  to 
determine  how  projects  are  run. 
Dramatic  extension  of  die  grievance 
process  dramaticaUy  diminishes  the 
ability  of  the  PHA  to  manage  the 
housing  lor  the  over-all  benefit  of  the 
residenti. 

An  administrative  hearing  is 
sometimes  a  sintafote  process  to  decide 
if  the  PHA  has  tightly  applied  laws  or 
rule*  to  the  case  of  a  particular  tenant 
However,  an  administrative  hearing  is 
not  a  suitable  process  for  determining 
matters  conmntted  to  maaagement 
discretion.  The  PHA  decision  whether  or 
not  to  take  action  desired  by  a  tenant 
most  often  involved  matters  properly 
committed  to  die  judgment  and 
discretion  of  the  PHA  not  matters  that 
can  be  or  should  be  decided  by  the 
simple  and  unambiguous  application  of 
a  governing  legal  rule. 

Comment  states  that  a  PHA  should 
have  to  give  a  hearing  if  the  PHA 
refuses  to  take  action  against  a 
neighboring  family.  This  is  preeminently 
a  type  of  case  where  the  PHA  must 
exercise  a  difficult  and  properly 
discretionary  management  judgment, 
that  shoi^d  properly  be  tempered  by 
compassion  for  both  of  the  families,  and 
by  the  interest  of  other  project  fannlies. 
The  basis  of  decision  is  not  readily 
reducible  to  any  formida  or  legal  nde. 

Conuneat  states  that  the  PHA  should 
have  to  give  a  hearing  on  the  tenant's 
request  for  transfer  to  another  unit  (not 
just  when  the  PHA  has  decided  to  make 
the  tenant  move).  Comment  notes,  for 
example,  that  an  old  couple  may  ask  for 
transfer  to  a  bigger  unit  so  that  a 
relative  can  move  in;  a  tenant  may 
request  transfer  on  advice  of  a  doctor  a 
disabled  tenant  may  request  transfer  to 
a  suitable  unit.  However,  these  are  all 
cases  where  the  PHA  should  have 
administrative  discretion  to  respond  to 
varied  circumstances.  They  are  not 
cases  which  should  be  controlled  by 
precise  and  inflexible  rules  determined 
in  advance.  Consequendy  also,  they  are 
not  cases  that  should  be  assigned  to 
decision  by  a  hearing  officer. 

A  PHA  has  at  its  disposal  a  limited 
number  of  units.  Typically,  the  demand 
is  much  larger  than  the  supply.  A  unit  is 
only  occupied  by  one  family  at  a  time. 
Therefore  a  decision  to  use  the  unit  for 
occupancy  by  some  particular  family. 


such  as  a  family  that  wants  to  move  to  a 
better  unit  or  a  bigger  unit  is  effectively 
a  decision  to  deny  the  unit  to  other 
ffuniKes,  including  families  on  die  PHA 
waiting  list.  Thus  the  decision  to  grant 
or  deny  the  transfer  request  is  not 
usually  eontrolied  by  a  simple  rule.  HUD 
should  not  require  that  such  decisions 
be  placed  in  the  hands  of  a  hearing 
examiner. 

In  some  cases,  a  tenant  may  claim 
that  a  PHA's  failure  to  act  is  a  violation 
of  a  nde— for  example,  a  PHA's  failure 
to  maintain  the  mut  in  decent,  safe  and 
sanitary  condition  in  accordance  with 
the  lease.  Even  in  soch  cases,  PHA 
funds  and  mamtenance  resources  are 
limited.  It  is  impossible  for  the  PHA  to 
Hx  all  units  at  the  suae  time.  The  PHA 
legitimately  needs  to  decide  the  relative 
priority  of  different  maintenance 
demands.  In  a  context  of  scarce 
resources,  the  decision  on  how  to 
allocate  maintenance  resources  between 
different  units  and  tenants  is  a 
legitimate  management  decision,  not  a 
decision  that  should  be  mechanically 
handed  over  to  a  hearing  officer. 

PHA  failure  to  perform  concrete 
obligati(»is  to  the  tenant  under  the  law 
or  the  lease  may  present  difficidt 
problems,  for  which  there  is  no  easy  or 
universal  solution,  and  for  which  the 
tenant  may  not  have  any  simple  remedy, 
short  of  litigation.  Nevertheless,  the 
Department  is  not  convinced  that  these 
problems  can  be  facilely  solved  by 
imposing  a  national  grievance 
requirement  for  PHA  inaction. 

Since  1975,  PHAs  have  been  subject  to 
the  extensive  administrative  grievance 
requirement  under  the  old  lease  and 
grievance  rule.  This  grievance 
requirement  applied  to  the  PHA's  failure 
to  act  Legal  aid  comment  urges  HUD  to 
retain  the  substance  of  the  grievance 
coverage  under  the  old  rule.  However, 
experience  imder  the  old  rule  does  not 
demonstrate  that  this  broad  grievance 
coverage  results  in  a  higher  level  of  PHA 
compliance  with  the  lease  and  the  law. 
In  comment  on  this  rulemaking,  and  in 
other  forums,  PHAs  assert  that  the  old 
grievance  requirement  has  been  difficult 
and  expensive  to  administer,  and  has 
contributed  to  management  problems  of 
die  PHAs. 

In  this  nde,  the  definition  of  "adverse" 
action  is  not  indiscriminately  extended, 
as  advocated  by  legal  aid  comment  to 
all  manner  of  miscellaneous  PHA  non- 
actions. Rather,  the  final  rule  follows  the 
line  of  distinction  enacted  by  the 
Congress  in  1983.  The  rule  requires  a 
PHA  to  grieve  on  any  proposed  adverse 
action,  but  not  on  PHA  nonaction.  PHA 
comment  indicates  that  the  over-broad 
extension  of  the  right  to  grieve  can  drain 
PHA  resources,  and  can  distort  the 


management  of  public  housing  projects. 
The  statutory  concept  of  adverse  action 
exhibits  Congressional  recognition  that 
the  grievance  rights  should  be  limited  to 
critical  and  central  cases  when  the  PHA 
proposes  to  take  positive  action  against 
the  tenant 

Legal  aid  comment  objects  to  HUD's 
review  that  the  statutory  concept  of 
adverse  action  applies  to  conscious  and 
specific  individualized  action  contrary 
to  the  interests  of  the  tenant  The 
comment  states  that  when  a  PHA  denies 
a  request  for  transfer,  the  PHA  is  acting 
consciously,  is  considering  an 
individualized  matter,  and  is  acting 
contrary  to  interests  of  the  family. 
However,  this  example  concerns  a  PHA 
non-action  in  response  to  a  family 
request  The  example  does  not  concern 
a  proposed  action  by  the  PHA  The 
tenant  does  not  convert  a  PHA  non- 
action into  a  grievable  proposed  action 
by  submitting  a  request  to  be  refused  by 
dieWIA 

The  notion  of  "proposed"  adverse 
action  clearly  conveys  the  statutory 
sense  that  the  type  of  action  which  is 
grievable  under  the  law  proceeds 
initially  from  the  initiative  of  the  PHA 
such  as  the  action  of  the  PHA  in  seeking 
to  evict  the  tenant  In  a  common  sense 
understanding,  the  KIA  does  not 
oridinarily  "propose"  to  take  a  non- 
action (such  as  not  sending  a  plumber  to 
the  unit). 

The  PHA  also  does  not  "propose"  to 
deny  action  requested  by  the  tenant 
The  PHA  simply  fails  or  refuses  to  take 
the  requested  action. 

Comment  assumes  that  the  statutory 
requirement  to  grieve  on  "proposed 
adverse  action"  applies  to  PHA  non- 
action. In  this  view,  then,  the  scope  of 
matters  to  be  grieved  would  include 
"proposed  adverse  non-actions".  In  the 
real  world,  this  concept  has  Utde 
meaning  or  potential  practical 
application.  PHAs  do  not  "propose"  to 
take  non-action  adverse  to  the  interest 
of  the  tenant  llie  assertion  that 
proposed  "action"  includes  proposed 
"non-action"  is  not  supported  by  the 
text  of  the  statute,  or  by  the  legislative 
history.  Rather,  the  test  of  the  statute 
refers  only  to  "action",  and  not  to  non- 
action. Fi^ther,  the  Congress  deleted  the 
proposed  requirement  to  grieve  on  PHA 
non-action  under  the  original  House  bill. 

Comment  protests  that  the  distinction 
between  action  and  non-action  is 
somehow  arbitrary.  HUD  remarks  that 
the  distinction  proceeds  direcUy  from 
the  plain  and  literal  language  of  the 
statute.  The  Congress  made  this 
distinction  by  eliminating  the  coverage 
of  PHA  failure  to  act  contained  in  the 
original  House  bill  (see  discussion  of 
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legislative  history  in  section  V.B.2.a  of 
this  Preamble).  The  Congress  also 
expressed  this  distinction  by  adding  to 
the  original  language  of  the  House  bill 
the  requirement  that  the  PHA  must  give 
the  opportunity  to  grieve  on  a 
"proposed"  adverse  action.  A  PHA  does 
not,  in  the  normal  sense  of  the  term, 
"propose"  to  do  nothing.  The  PHA 
proposes  to  take  some  "action",  and  the 
grievance  right  only  apices  when  the 
PHA  is  proposing  to  take  action  that  is 
also  "adverse"  to  the  tenant. 

The  1983  law  provides  that  the  tenant 
must  be  advised  of  the  "specific  grounds 
of  any  proposed  adverse  public  housing 
agency  action"  (U.S.  Housing  Act  of 
1937,  section  6(k)(l).  42  U.S.C. 
I437d(k)(l)).  Thus  the  PHA  must  give  the 
tenant  notice  of  grounds  for  a 
"proposed"  action.  The  statute 
contemplates  notice  to  the  tenant  of  a 
specific  adverse  action  which  the  PHA 
expects  to  take  in  the  future  respecting 
the  tenant  not  notice  of  an  already 
existing  non-action  (e.g.,  an  alleged 
failure  to  maintain  the  unit)  which  the 
tenant  may  want  to  challenge. 

Comment  claims  it  is  arbitrary  to 
distinguish  between  a  case  when  the 
PHA  charges  the  tenant  for  repairs  (a 
grievable  adverse  action)  and  when  the 
PHA  refuses  to  make  repairs  (a  non- 
grievable  non-action).  Similarly 
comment  states  that  it  is  arbitrary  to 
distinguish  between  a  case  when  the 
PHA  requires  the  tenant  to  move 
(grievable]  and  a  case  when  the  PHA 
denies  the  tenant's  request  for  a  transfer 
(non-grievable).  However,  in  these 
examples,  there  are  plain  and 
substantial  differences  between  the 
actions  which  are  grievable  and  the  non- 
actions which  are  not  The  cases  which 
are  grievable  imder  the  rule  each 
involve  a  proposal  by  the  PHA  to  take 
away  something  which  the  tenant 
already  possesses — a  public  housing 
unit  or  money  in  the  tenant's  pocket. 
The  cases  which  are  not  grievable  under 
the  rule  involve  the  desire  of  a  tenant  for 
something  which  the  tenant  wants  but 
does  not  yet  have  (such  as  repair  of  the 
unit,  or  a  move  to  a  new  unit).  The 
distinction  between  grievable  and  non- 
grievable  cases  under  the  statute  and 
this  rule  is  both  reasonable  and 
practical. 

d.  Termination  of  Tenancy  or 
Eviction.  Section  6(k)  of  the  U.S. 
Housing  Act  of  1937,  as  added  by  the 
1983  law,  states  the  circumstances  in 
which  the  PHA  may  exclude  from  its 
administrative  grievance  procedure 
"any  grievance  concerning  any  eviction 
or  termination  of  tenancy"  (42  U.S.C. 
1437d(k)).  Conversely,  the  statutory 
language  implies  that  unless  so  excluded 


a  PHA  decision  for  eviction  or 
termination  of  tenancy  is  an  adverse 
action  upon  which  the  tenant  may  ask 
for  a  grievance  hearing. 

A  PHA  must  have  a  good  cause 
reason  for  action  to  terminate  legal 
rights  of  occupancy  ("termination  of 
tenancy"),  or  to  force  the  occupants  to 
move  from  the  unit  ("eviction") 
(definitions  in  S  966.2).  The  statutory 
grievance  scheme  assures  that  the 
tenant  may  not  be  compelled  to  move 
from  the  unit  without  the  opportunity  for 
either  an  administrative  grievance 
hearing  before  the  PHA  or  a  due 
process  hearing  in  State  court,  on  the 
question  of  good  cause. 

'Termination  of  tenancy"  (8  966.2) 
includes  a  termination  of  the  lease 
during  the  term,  or  a  decision  not  to 
renew  the  lease  at  the  end  of  the  term. 

e.  Rent  or  PHA  Charges  (1)  What  is 
Grievable?  The  PHA  must  grieve  on  a 
proposed  adverse  action,  llie  rule 
provides  (§966.31(a)(2)(ili))  that  adverse 
action  includes  a  PHA's  determination 
of: 

1.  The  amount  of  tenant  rent  payable 
by  the  tenant  to  the  PHA  or  the  amount 
of  utility  reimbiusement  by  the  PHA  to 
the  tenant. 

2.  The  amount  of  PHA  charges  in 
addition  to  tenant  rent. 

3.  The  amount  the  tenant  owes  the 
PHA  for  tenant  rent  or  PHA  charges. 

The  final  rule  clarifies  that  the  tenant 
may  grieve  if  the  PHA  does  not  conduct 
a  reexamination  of  family  income  (i)  for 
more  than  a  year  after  the  last 
examination  or  reexamination,  or  (ii) 
after  receiving  information  concerning  a 
change  in  family  income  or  composition 
between  regularly  scheduled 
reexaminations  (S  966.31(a)(4)).  The  rule 
provides  that  the  PHA's  determination 
of  the  amount  of  tenant  rent  payable  by 
the  tenant  to  the  PHA  in  the  absence  of 
a  reexamination  is  included  in  the 
concept  of  adverse  actions  affecting 
determination  of  tenant  rent.  The  PHA's 
decision  to  continue  charging  the 
amount  of  rent  determined  at  a  prior 
examination,  without  conducting  a 
reexamination  of  tenant  rent,  is  a 
positive  determination  of  tenant  rent, 
and  is  grievable  under  the  rule. 

The  definition  of  what  is  grievable 
under  the  final  rule  covers  both  the 
PHA's  determination  of  the  tenant's  rent 
and  the  PHA's  determination  of  charges 
other  than  rent.  Potentially,  there  are 
two  types  of  issues  concerning  the  PHA 
determination  of  rent  or  charges.  First, 
the  tenant  may  question  whether  PHA 
has  correctly  computed  the  amount  of 
the  tenant  rent  or  PHA  charge.  For 
example  the  tenant  may  claim  that  the 
PHA  has  overstated  family  income,  and 


that  the  tenant  rent  based  on  the  family 
income  should  be  less  than  the  amount 
determined  by  the  PHA.  Second,  the 
tenant  may  assert  that  the  tenant  owes 
less  than  the  amount  claimed  by  the 
PHA.  The  tenant  may  assert  that  the 
tenant  has  already  paid  the  amounts 
claimed  by  the  PHA.  Both  types  of 
issues  are  covered  by  the  grievance 
process  under  the  rule. 

(2)  Need  for  Hearing  on  Determination 
of  Rent  The  amount  of  rent  paid  by  a 
public  housing  tenant  is  determined  by  a 
statutory  formula  (U.S.  Housing  Act  of 
1937,  section  3(a).  42  U.S.C.  1437a(a]). 
For  most  public  housing  tenants,  the  rent 
is  30  per  cent  of  adjusted  income.  (The 
HUD  regulation  on  how  to  determine 
tenant  rent  is  24  CFR  Part  913.)  Under 
l-IUD  regulations,  the  total  rent  paid  by 
the  tenant  ("total  tenant  payment") 
includes  an  allowance  ("utility 
allowance")  for  a  reasonable  amount  of 
utilities  that  must  be  paid  directly  by  the 
tenant  to  the  utility  supplier.  The  tenant 
must  pay  the  PHA  the  difference 
between  the  total  rent  and  the  utility 
allowance.  (The  difference  is  called 
"tenant  rent".) 

Under  the  rule,  the  tenant  may  ask  for 
a  grievance  hearing  to  examine  if  the 
PHA  has  correctly  computed  the  rent 
(but  not  to  grieve  the  PHA's 
determination  of  the  utility  allowances 
for  the  program;  see  section  V.D.2.b  of 
this  Preamble.)  The  hearing  may  also 
consider  whether  the  tenant  paid  the 
rent  determined  by  the  PHA. 

Comment  suggests  that  the  PHA 
should  not  have  to  give  a  hearing  on  the 
PHA  calculation  of  the  amount  of  rent, 
or  on  the  PHA's  determination  that  the 
tenant  has  not  paid  the  rent.  Comment 
notes  that  the  PHA  rent  calculation  is 
based  on  information  supplied  by  the 
tenant  or  on  third  party  verification.  If 
the  tenant  questions  the  calculation,  the 
issue  can  be  handled  by  the  PHA's 
internal  supervisory  review.  With 
respect  to  grievance  on  non-payment  of 
rent  comment  states  that  non-payment 
is  an  objective  and  readily  determinable 
fact.  The  hearing  requirement  gives  a 
delinquent  more  time  to  pay  than  other 
tenants,  and  results  in  loss  of  income  to 
the  PHA. 

HUD  disagrees  with  the  suggestion 
that  non-payment  of  rent  should  not  be 
a  subject  of  the  grievance  process.  There 
may  be  legitimate  factual  or  legal 
questions  bearing  on  the  correctness  of 
the  PHA's  decision  on  the  amount  owed 
by  a  tenant. 

The  final  rule  requires  that  the  PHA 
grieve  on  the  PHA's  calculation  of  the 
amount  of  rent,  or  on  the  PHA's 
determination  that  the  tenant  has  not 
paid  the  rent  For  both  types  of  question. 
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it  is  often  easy  to  decide  whether  the 
PHA  determinatian  is  correct  Review  of 
the  PHA  determination  is  the  proper 
office  of  the  hearing  process.  The  tenant 
may  raise  significant  and  legitsnate 
questions.  In  the  case  of  a  rent 
detennination,  the  tenant  may  be  able  to 
show  that  the  PHA  misapplied  HUD 
requirements  for  calculation  of  tenant 
rent  to  the  information  supplied  by  the 
tenant  In  the  case  of  a  PHA  claim  that 
the  tenant  has  not  paid  the  rent  the 
tenant  may  be  able  to  show  that  the 
PHA  has  not  entered  a  tenant  payment 
in  the  PHA  books  (e.g.,  by  showing  a 
receipt  or  check).  U  die  tenant  claim  is 
frivolous  or  ill-founded,  the  claim  may 
be  quickly  and  readily  rejected  by  the 
hearing  officer. 

The  hearing  process  has  a  price.  A 
hearing  inevitably  involves  cost  and 
administrative  effort  for  the  PHA. 
However,  PHA  determinations  that  a 
tenant  must  pay  a  specific  amount  of 
rent  or  charges  to  the  PHA  are  clearly 
adverse  to  the  tenant  and  are  properly 
identified  in  this  rule  as  "adverse 
actions"  und»  the  1983  law.  Rent  and 
other  charges  by  the  PHA  directly  affect 
the  pocketbook  of  the  tenant.  Because 
families  in  public  housing  are  poor,  a 
requirement  for  the  tenant  to  pay  a 
given  amount  has  a  more  serious  effect 
on  the  family  budget  than  for  a  family  of 
a  higher  income. 

Use  of  the  hearing  process  may  avoid 
the  later  need  for  eviction  of  the  family. 
A  tenant's  non-payment  of  the  amounts 
assessed  by  the  PHA  as  rent  or  charges 
is  one  of  the  most  common  grounds  for  a 
termination  of  tenancy  or  eviction.  If  the 
hearing  officer  finds  that  the  tenant  is 
right,  non-payment  is  generally  removed 
as  a  potential  ground  for  termination.  If 
the  hearing  officer  finds  that  the  amount 
assessed  by  the  PHA  must  be  paid,  then 
the  tenant  knows  that  the  money  must 
be  paid. 

The  &ial  rule  provides  that  the  tenant 
may  grieve  on  the  WlA's  determination 
of  the  amount  of  rent  that  the  tenant 
must  pay  the  PHA  (or  the  amount  of 
utility  reimbursement  by  the  PHA  to  the 
tenant]  S  g0&31(aK2Kiii)(A)). 

(3)  Tenant  Request  to  Change  Rent  or 
PHA  Charges — (a)  Submission  of 
Request  When  the  PHA  redetermines 
tenant  rent  the  PHA  must  give  written 
notice  of  the  new  rent  to  the  tenant 
(§  966.10[c)(2».  Similarly,  the  PHA  must 
give  written  notice  of  any  charges  which 
are  not  included  in  the  rent 
(I  966.10(eKlKii)).  The  notice  informs 
the  tenant  when  the  new  rent  or  charge 
must  be  paid. 

After  receiving  notice  of  the  rent  or 
charge,  the  tenant  may  claim  that  the 
rent  or  charge  is  mistaken,  and  ask  the 
PHA  to  change  the  determination.  For 


example,  if  the  PHA  notifies  the  tenant 
of  a  charge  for  claimed  damage  to  the 
unit,  the  tenant  may  assert  that  the  unit 
was  damaged  because  the  mA.  failed  to 
perform  reqxiired  maintenance,  and  that 
the  charge  should  be  removed.  After  the 
PHA  receives  the  tenant's  request  to 
change  rent  or  charges  stated  in  a  PHA 
notice,  the  PHA  may  grant  or  deny  the 
requested  change. 

The  provisions  of  the  proposed  rule 
was  intended  to  give  the  tenant  the 
opportunity  for  a  grievance  hearing  if 
the  PHA  denies  a  change  in  rent  or 
charges  when  requested  by  the  tenant. 
However,  comment  correctly  notes  that 
there  is  a  discrepancy  between  the 
proposed  rule  text  and  Preamble.  In  the 
Preamble,  a  HlA's  proposed  decision 
denying  a  request  to  modify  the  HlA's 
determination  of  rent  or  PHA  charges 
was  included  in  the  definition  of 
proposed  adverse  action.  In  the 
proposed  rule  text,  however,  adverse 
action  was  defined  as  the  PHA's 
proposed  decision  determining  tenant 
rent  or  charges.  Comment  objects  to 
defining  adverse  action  as  the  refusal  of 
a  family's  request  for  modification  of  the 
PHA's  determination  or  rent  or  tenant 
charges,  rather  than  as  the  original 
imposition  of  the  rent  or  charge. 

in  the  final  rule,  HUD  substantially 
follows  the  approach  of  the  regulation 
text  in  the  proposed  rule — the  tenant 
may  grieve  the  PHA's  determination  of 
rent  or  of  PHA  charges  in  addition  to 
rent  (§  986.31(a)(2)(iii)).  In  this  approach, 
there  is  a  clearer  distinction  between 
definition  of  the  cases  when  the  tenant 
has  the  right  to  grieve  ("proposed 
adverse  action"),  as  against  definition  of 
the  PHA's  authority  to  estabUsh  the 
procedures  by  which  a  tenant  may 
exercise  the  right 

HUD  must  issue  regulations  which 
require  a  public  housing  PHA  to 
establish  and  implement  an 
administratrve  grievance  procedure  for 
proposed  adverse  action  (U.S.  Housing 
Act  of  1937,  section  6(k),  42  U.S.C. 
1437d(k)).  The  PHA  grievance  procedure 
may  indude  rules  on  how  and  when  the 
tenant  may  exercise  the  ri^t  to  a 
grievance  hearing.  The  administrative 
grievance  procedure  may  provide  that  a 
tenant  who  wants  to  challenge  the  PHA 
determination  in  an  administrative 
grievance  hearing  must  first  ask  the 
PHA  to  change  the  determination. 
The  rule  provides  that  a  tenant's 
request  to  change  the  PHA 
determination  of  rent  or  charges  must  be 
submitted  in  the  form  and  manner 
prescribed  in  the  PHA's  administrative 
grievance  procedure  (5  9ea31(c)(l](iv)). 
(b)  Deadline  for  Requesting  Change  in 
Rent  or  Charges.  The  administrative 
grievance  procedure  may  provide  that  a 


request  to  change  the  PHA 
determination  of  rent  or  charges  must  be 
submitted  by  a  reasonable  deadline  as 
determined  by  the  PHA 
(§  966.31{c)(l)(i)).  Comment  criticizes  the 
absence  of  a  requirement  to  notify  a 
tenant  of  the  deadline  to  request  a 
change.  The  PHA  should  give  notice  that 
the  tenant  will  lose  the  right  to  a 
grievance  hearing  if  the  tenant  misses 
the  deadline. 

Comment  asserts  that  the  lack  of 
notice  violates  due  process.  This 
assertion  does  not  properly  distinguish 
between  the  right  to  an  administrative 
grievance  hearing  and  the  right  to 
occupy  the  unit.  The  PHA  may  not 
repossess  the  unit  unless  the  tenant  has 
opportunity  for  a  due  process  hearing  to 
determine  whether  there  is  good  cause 
for  termination  of  tenancy.  A  due 
process  hearing  may  take  the  form  of  a 
judicial  process  for  eviction  of  the 
family.  If  the  tenant  does  not  submit  a 
timely  request  to  change  the  PHA 
determination,  the  tenant  loses  the 
opportunity  for  an  administrative 
grievance  hearing  before  the  PHA.  The 
tenant  does  not  lose  the  right  or 
opportunity  for  a  due  process  judicial 
hearing.  If  the  PHA  moves  to  terminate 
tenancy  for  non-payment  of  the  rent  or 
charges  determined  by  the  PHA  the 
tenant  may  challenge  the  determination 
in  court. 

HUD  agrees,  however,  that  if  the  PHA 
wants  to  set  a  deadline  for  tenant  to 
request  a  change  in  rent  or  charges,  the 
PHA  should  give  notice  that  the  tenant 
will  lose  the  opportunity  for  an 
administrative  grievance  hearing  unless 
the  tenant  meets  the  PHA  deadline.  The 
final  rule  states  (5  9e6.31{cKl))  that 

(i)  The  admiaistrative  grievance  procedure 
may  provide  that  a  Tenant  who  wants  a 
change  in  th«  rent  or  charges  detennined  by 
the  PHA,  as  stated  in  the  VHA  notice  of  rent 
or  charges,  must  aak  tlic  PHA  to  change  the 
detsnniRation  by  a  reaaonable  deadline  as 
determined  by  the  PHA. 

(ii)  The  PHA  notice  of  rent  or  PHA  charges 
must  give  notice  of  the  deadline.  The  time  for 
the  Tenant  to  ask  for  a  change  in  the  rent  or 
charges  runs  from  the  PHA  notice  of  the 
deadline.  The  notice  shall  provide  in 
substance: 

(A)  If  the  Tenant  betieves  the  proposed 
determinatian  is  not  correct  the  Tenant  may 
ask  the  KiA  to  change  the  determination. 

(B)  The  deadline  to  ask  for  a  change. 

(C)  The  Tenant  may  ask  for  a  grievance 
hearing  on  the  proposed  determination.  If  the 
Tenant  misses  the  deadline  to  ask  for  a 
change,  the  Tenant  loses  the  right  to  a 
grievance  hearing. 

(iii)  If  the  Tenant  does  not  submit  by  the 
PHA  (teadlinc  a  request  to  change  the  rent  or 
PHA  charges  stated  in  the  PHA  notice  of  rent 
or  charges,  the  Tenant  loses  the  ri^t  to  a 
hearing  on  the  proposed  detennination.  and 
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the  PHA  is  not  required  to  give  notice  of 
proposed  adverse  action  concerning  the 
determination. 

(iv)  A  request  to  change  a  proposed 
determination  of  rent  or  PHA  charges  shall 
be  submitted  in  the  form  and  manner 
prescribed  in  the  PHA's  administrative 
grievance  procedure. 

The  rule  does  not  require  a  PHA  to 
establish  a  deadline  for  a  tenant  to 
request  a  change  in  the  PHA 
detemiination  of  rent  or  charges.  The 
choice  is  left  to  the  management 
judgment  of  the  individual  PHA.  (See 
also  Preamble,  section  V.E.5,  concerning 
estabhshment  of  a  deadline  for 
requesting  a  hearing.) 

(4)  Notice  of  Rent  or  Charges. 
Comment  argues  that  the  original  PHA 
notice,  which  informs  the  tenant  of 
proposed  rent  or  charges,  should  also 
advise  that  the  tenant  may  request 
modification  of  the  proposed  decision, 
and  advise  that  the  tenant  may  ask  for  a 
grievance  hearing  if  the  modification  is 
denied.  If  a  tenant  does  not  ask  the  PHA 
to  modify  a  decision  that  increases  rent 
or  charges,  the  tenant  will  never  get 
notice  of  the  opportunity  to  grieve 
(notice  of  proposed  adverse  action). 
Comment  claims  that  failure  to  inform 
the  tenant  that  there  is  a  process  to 
dispute  the  adverse  action  is  a  violation 
of  due  process  (citing  Memphis  Light  v. 
Craft,  436  U.S.  1(1978}). 

For  the  following  reasons,  the  final 
rule  does  not  require  notification  of  the 
right  to  request  a  modification,  or  of  the 
opportunity  to  grieve,  at  the  time  the 
PHA  gives  original  notice  of  rent  or 
charges: 

— For  the  most  part,  the  rent 
determination  is — as  PHAs  point 
out — the  mechanical  apphcation  of 
HUD  requirements  to  iniformation 
supplied  by  the  tenant  family.  The 
suggested  language  tends  to  invite 
baseless  requests  to  change  routine 
PHA  determinations  of  family  rent,  or 
to  grieve  on  the  determinations. 
Answering  a  large  nimiber  of  ill- 
founded  requests  for  modification  or 
hearing  on  PHA  rent  determination  may 
be  a  significant  waste  of  administrative 
resources  and  money.  Under  the  rule, 
the  PHA's  notice  of  rent  determination 
states  that  the  tenant  may  ask  for  an 
explanation,  but  does  not  soUcit  or 
encourage  the  tenant  to  request  change 
in  the  rent.  If  the  tenant  does  not  agree 
with  the  PHA  explanation,  the  tenant 
may  then  request  a  grievance  hearing. 
The  use  of  this  two-step  procedure  tends 
to  minimize  submission  of  baseless 
tenant  requests  to  modify  the  PHA  rent 
determination.  The  PHA  explanation 
may  convince  the  tenant  that  the  rent 
has  been  correctly  computed. 


Bundling  additional  information  in  a 
routine  notice  of  the  PHA  determination 
of  rent  or  charges  may  blur  the  impact  of 
the  information.  The  tenant  may  ignore 
notice  of  the  opportunity  to  seek 
modification  and  hearing  if  included  in 
the  boilerplate  of  the  annual  rent 
determination  notice.  The  information 
may  have  more  impact  if  given  by  a 
separate  notice  of  adverse  action. 
The  procedure  suggested  in  the 
comment  may  sometimes  induce 
fiivolous  and  unsupported  challenges  to 
the  PHA  determination,  and  sometimes 
cause  a  tenant  to  ignore  real  and 
substantial  error  in  the  PHA 
determination. 

— Not  including  the  suggested  language 
(tenant  may  request  modification,  and 
may  obtain  hearing)  in  the  original 
notice  of  rent  or  charges  does  not  limit 
the  tenant's  opportunity  for  a 
statutory  grievance  hearing.  The 
tenant  does  not  lose  the  rig^t  to  a 
hearing  imless  the  PHA  either  (1) 
gives  notice  of  a  deadline  to  ask  for  a 
change  in  the  PHA  determination,  or 
(2)  give  notice  of  adverse  action, 
which  explains  the  PHA 
determination  of  rent  or  charges  and 
informs  the  tenant  of  the  opportunity 
for  a  hearing. 

The  tenant's  right  to  a  grievance 
hearing  is  wholly  preserved  until  the 
tenant  receives  the  prescribed  PHA 
notice.  On  the  other  hand,  accelerating 
the  notice  of  adverse  action  accelerates 
also  the  point  at  which  the  tenant  loses 
the  right  to  grieve  on  the  PHA 
determination. 

— In  the  public  housing  program,  the 
PHA  must  give  the  tenant  information 
about  the  PHA  grievance  procedure. 
The  information  includes  a 
description  of  the  circimistances  in 
which  the  PHA  has  to  give  a 
grievance  hearing — such  as  a  dispute 
over  the  determination  of  rent  or 
charges  (see  section  V.E.2  of  this 
Preamble).  This  general  information  is 
disseminated  to  tenants  without 
regard  to  a  particular  adverse  action 
or  occasion  of  dispute. 
In  practice,  tenants  are  well  aware  of 
the  right  to  grieve — from  information 
circulated  by  the  PHA,  and  from  prior 
personal  experience,  advice  of  legal  aid 
or  contact  with  other  families.  Since  the 
tenant  already  has  general  knowledge  of 
the  grievance  procedure,  there  is  less 
need  to  remind  the  tenant  that  there  is  a 
grievance  procedure  each  time  the  PHA 
gives  notice  of  a  determination  of  rent  or 
charges.  (By  contrast,  in  the  Memphis 
Light  case  cited  in  public  conunent  the 
affected  public  did  not  know  there  was 
a  procedure  for  protecting  utility  bills,  a 
written  account  of  the  procedure  was 


not  accessible  to  the  public,  and  the 
opportunity  to  invoke  the  procedure 
depended  on  word  of  mouth  referral.  In 
Memphis  Light,  utility  service  could  be 
terminated  for  non-payment  of  the 
utility  bills  without  notice  of  the 
administrative  procedure  for  challenging 
the  proposed  determination  (436  U.S.  1, 
14  n.  14.)) 

— In  the  case  of  a  PHA's  proposed 
determination  of  rent  or  charges,  the 
PHA  may  not  evict  the  tenant  from  the 
imit,  for  non-payment  of  the  rent  or 
charges  assessed  by  the  PHA  without 
the  opportunity  for  a  due  process 
judicial  hearing. 
— Due  process  does  not  require  notice  of 
hearing  rights  at  the  time  of  the 
original  notice  of  the  PHA 
determination  of  rent  or  charges.  Due 
process  calls  for  such  protections  as 
particular  circumstances  demand, 
considering  the  private  and 
government  interest  affected,  and  the 
value  of  procedural  protections.  The 
balance  of  affected  interests  does  not 
support  a  claim  that  there  is  any  due 
process  right  to  notice  of  adverse 
action  when  the  PHA  gives  original 
notice  of  a  proposed  determination  of 
rent  or  PHA  charges. 
(5)  Payment  of  Rent  as  Condition  for 
Grievance  Hearing — (a)  General — (i) 
Regulation.  The  old  rule  provides  that 
the  PHA  does  not  have  to  schedule  a 
grievance  hearing  on  the  PHA 
determination  of  tenant  rent  unless  the 
tenant  pays  the  PHA  in  escrow  the 
amount  of  the  rent  due  on  the  first  of  the 
month  before  the  "act  or  failure  to  act" 
(e.g.,  a  proposed  rent  increase)  on  which 
the  tenant  wants  to  grieve,  and  then 
continues  to  pay  the  same  monthly  rent 
until  the  grievance  is  decided.  If  a  tenant 
wants  to  challenge  a  rent  increase 
determined  at  the  aimual  reexamination, 
the  tenant  pays  the  pre-increase  rent 
until  the  hearing  officer  renders  a 
decision  on  the  grievance. 

The  new  rule  (§  966.31(d])  also  allows 
the  PHA  to  require  payment  of  tenant 
rent,  as  determined  by  the  PHA,  as  a 
condition  for  granting  the  tenant  a 
hearing  to  grieve  on  the  rent.  The  tenant 
must  pay  the  amount  of  rent  due,  and 
must  continue  to  pay  the  rent  promptly 
until  the  grievance  is  decided 
(5  966.31(d)(l)(i)).  However,  if  the  tenant 
disputes  an  increase  in  the  rent,  the 
tenant  pays  the  pre-increase  rent  until 
the  hearing  officer  renders  a  decision 
(§  9e6.31(d)(l)(ii)). 

The  effect  of  the  new  rule  is  broadly 
similar  to  the  old  rule.  Under  both 
versions,  a  tenant  who  wants  a 
grievance  hearing  to  challenge  a 
proposed  increase  in  the  rent  pays  the 
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pre-increase  rent  until  the  grievance  is 
resolved.  Except  for  an  increase,  the 
tenant  must  pay  up  rent  due  the  PHA 
pending  completion  of  the  grievance 
hearing.  The  new  rule  provides 
(i  966.31(d)(1)): 

(i)  The  Tenant  may  request  a  grievance 
hearing  on  a  proposed  adverse  action  *  *  * 
concerning  Tenant  Rent  *  *  *.  Unless  the 
Tenant  has  paid  the  PHA  the  full  amount  of 
the  rent  the  Tenant  owes,  as  determined  by 
the  PHA  '  *  *,  and  continues  to  make  such 
payments  promptly  until  completion  of  the 
grievance  hearing,  the  PHA  is  not  required  to 
commence  or  continue  a  grievance  hearing 
concerning  Tenant  Rent 

(ii)  The  Tenant  may  challenge  an  increase 
in  the  Tenant  Rent  as  determined  by  the  PHA 
at  reexamination.  As  a  condition  for 
obtaining  a  grievance  hearing  on  the 
increase,  the  PHA  may  require  the  Tenant  to 
pay  the  PHA  the  amount  of  the  Tenant  Rent 
in  effect  before  the  increase  until  completion 
of  the  grievance  hearing. 

(iii)  The  Tenant  may  challenge  the  amount 
of  a  decrease  in  the  Tenant  rent  as 
determined  by  the  PHA  at  reexamination,  or 
may  challenge  a  determination  at 
reexamination  that  the  Tenant  Rent  will  not 
increase  or  decrease.  As  a  condition  for 
obtaining  a  grievance  hearing  on  the  amount 
,      of  Tenant  Rent  the  PHA  may  require  the 
I      Tenant  to  pay  the  amount  of  the  Tenant  Rent, 
as  determined  by  the  PHA  at  reexamination, 
until  completion  of  the  hearing. 

(ii)  Interest  of  Tenant  and  PHA.  Legal 
aid  comment  objects  to  allowing  the 
PHA  to  require  a  tenant  to  pay  rent  as  a 
prerequisite  for  grievance  on  the  rent. 
Comment  objects  to  requiring  payment 
of  rent  to  requiring  payment  of  rent 
which  is  disputed,  or  to  requiring 
payment  of  back  rent  (accrued  before 
the  tenant  seeks  a  hearing).  On  the  other 
hand,  PHA  comment  states  that  the 
tenant  should  not  have  the  right  to  a 
hearing  unless  the  tenant  pays  all 
disputed  rent,  including  a  rent  increase 
determined  by  the  PHA. 

The  purpose  of  the  grievance  hearing 
is  to  secure  a  decision  on  how  much  the 
tenant  owes  the  PHA.  In  HUD's  view, 
the  question  of  when  a  PHA  should  be 
\      allowed  to  make  the  tenant  pay  rent  as 
I      a  prerequisite  for  a  grievance  hearing, 
'      and  how  much,  depends  on  a  balance  of 
I      interests. 

The  tenant  has  an  interest  in  securing 
a  hearing  on  the  issue,  and  in 
minimizing  encumbrances  on  the 
opportunity  for  a  hearing.  A  requirement 
to  pay  disputed  rent,  before  the  tenant 
has  a  hearing  on  whether  the  rent 
should  be  paid,  is  a  burden  for  the 
tenant.  The  tenant  must  put  up  the 
disputed  rent  or  give  up  the  opportunity 
for  an  administrative  hearing. 

The  PHA  has  an  interest  in  prompt 
payment  and  collection  of  rents. 
Promoting  this  end  accords  with 
statutory  policy  expressed  in  the  U.S. 


Housing  Act  of  1937  (section  6(c)(4)(B), 
42  U.S.C.  1437d(c)(4)(B)).  Nonpayment  of 
rent  reduces  amounts  available  for 
operation  of  the  housing.  Allowing  the 
tenant  to  delay  the  payment  of  rent 
pending  hearing  diminishes  the  tenant's 
incentive  for  prompt  payment,  and 
increases  tenant  delinquencies  in 
payment  of  rent. 

(b)  Payment  of  Disputed  Rent.  Legal 
aid  comment  asserts  that  the  tenant 
should  not  be  required  to  pay  disputed 
rents  until  there  is  a  decision  whether 
the  disputed  amounts  should  be  paid. 
The  PHA  can  collect  the  amounts  after  a 
hearing.  If  the  PHA  miscalculates  rent, 
the  tenant  may  not  have  the  money  to 
pay  the  amount  assessed  by  the  PHA. 
Legal  aid  conunent  objects  to  requiring 
the  tenant  to  pay  money  tenant  may  not 
have,  in  order  to  get  a  hearing  on 
whether  tenant  has  it.  If  the  tenant 
cannot  pay  the  amount  demanded,  the 
tenant  is  denied  the  right  to  grieve. 

PHA  and  NAHRO  comment  states 
that  public  housing  residents  should  pay 
whatever  rent  or  charges  are  assessed 
by  the  PHA  After  a  hearing  decision, 
the  PHA  can  retroactively  adjust  the 
amounts  paid  by  the  tenant 

In  the  view  of  this  Department  it  is 
not  true,  as  claimed  by  the  legal  aid 
comment  that  the  PHA  can  simply  wait 
and  later  collect  unpaid  rents  after  a 
hearing  decision  is  rendered.  In  many 
cases,  the  PHA  will  not  be  able  to 
collect,  or  will  not  be  able  to  collect  the 
full  amount  owing.  A  PHA  will  have  a 
harder  time  collecting  a  large  amount 
than  a  small  amount.  A  tenant  will  have 
more  difHculty  in  paying  amounts  owed 
to  the  PHA  the  larger  the  accumulated 
debt.  During  the  hearing  process,  a 
tenant  may  vacate  the  unit  or  may  be 
evicted.  It  may  then  be  too  expensive  or 
impractical  for  the  PHA  to  find  and 
collect  from  a  tenant  who  no  longer 
resides  in  the  housing.  It  is  common 
sense  that  a  delay  in  rent  collection  can 
reduce  the  amount  that  is  ultimately 
collected.  The  collection  loss  because  of 
delay  in  collection  is  more  marked  in  a 
population  of  poor  families. 

Any  payment — including  payment  of 
the  statutory  rent — is  a  demand  on 
limited  family  resources.  Many  poor 
families  will  not  have  the  financial 
discipline  to  put  away  money  to  cover 
the  accumulated  rent  debt  that  will  be 
owing  if  the  hearing  officer  sustains  the 
PHA  determination  of  rent  owed  by  the 
tenant.  A  tenant  may  be  able  to  make 
current  monthly  payment  of  the  amounts 
claimed  by  the  PHA,  and  which  the 
tenant  wants  to  contest.  If  the  tenant 
does  not  have  to  make  disputed  monthly 
rent  payments  during  the  hearing 
process,  and  if  the  hearing  decision 
finally  supports  the  PHA,  the  tenant 


may  not  have  money  to  pay  the 
accumulated  debt. 

Allowing  the  tenant  an  effective 
moratorium  on  payment  of  disputed 
amounts  during  the  hearing  process 
encourages  the  tenant  to  run  up  a  debt 
the  tenant  will  not  be  able  to  pay.  If  the 
tenant  does  not  pay  up  back  rent  after  a 
hearing,  the  PHA  is  confronted  with  a 
hard  choice  between  allowing  the  tenant 
to  stay  without  payment,  or  evicting. 
Failure  to  evict  a  tenant  who  does  not 
pay  will  stimulate  rent  delinquency  by 
other  tenants.  To  preserve  rent 
collections,  the  PHA  may  be  forced  to 
evict.  Permitting  a  tenant  to  withhold 
payment  of  disputed  rent  during  the 
hearing  process,  building  up  an 
unpayable  debt  to  the  PHA,  may  finally 
lead  to  eviction  of  the  tenant 

Permitting  withholding  during  hearing 
creates  an  incentive  for  mis-use  of  the 
hearing  process.  Tenants  will  be 
tempted  to  file  grievances  in  order  to 
delay  the  payment  of  rent  not  just  to 
raise  bona  fide  disputes  over  the  PHA 
rent  calculation. 

(c)  Payment  of  Increase  or  Decrease 
in  Rent  At  a  reexamination,  the  rent 
may  increase,  decrease,  or  stay  the 
same.  Under  the  old  rule,  a  tenant  who 
wants  to  grieve  the  rent  determined  by 
the  PHA  at  reexamination  continues  to 
pay  the  same  monthly  rent  as  before  the 
reexamination  ("the  rent  due  and 
payable  as  of  the  month  preceding  the 
month  in  which  the  act  or  failure  to  act 
[the  reexamination]  took  place"  (old  rule 
§  966.55(e)),  regardless  of  whether  the 
change  at  reexamination  is  an  increase 
or  a  decrease  of  the  prior  rent  If  the 
PHA  has  determined  a  lower  rent  at 
reexamination  (because  of  a  fall  in 
family  income),  but  the  tenant  alleges 
that  the  decreased  rent  is  still  too  high, 
the  tenant  would  have  to  pay  the  old 
rent  pending  hearing,  rather  than  the 
lower  rent  determined  at  reexamination. 

This  rule  provides  Ihat  if  the  tenant 
challenges  an  increase  in  the  rent  at  a 
reexamination,  the  tenant  must  pay  the 
pre-increase  rent  until  the  issue  is 
decided  at  hearing  ({  966.31(d)(l)(ii)). 
Otherwise  the  tenant  must  pay  the  rent 
determined  by  the  PHA  at  the 
reexamination  (§  9e6.31(d)(l)(iii)).  If  the 
PHA  decreases  the  rent  the  tenant  pays 
the  decreased  rent  determined  at 
reexamination.  The  tenant  gets  the 
immediate  benefit  of  the  decreased  rent 
initially  determined  by  the  PHA. 

Legal  aid  comment  asserts  that  if  the 
rent  is  decreased,  and  if  the  tenant 
challenges  the  amount  of  the  decrease, 
the  tenant  should  only  be  required  to 
pay  the  undisputed  portion  of  rent.  PHA 
and  NAHRO  comment  argues  that 
pending  outcome  of  a  grievance  hearing 
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a  tenant  should  have  to  pay  whatever 
rent  is  determined  by  the  PHA,  including 
an  increase.  Allowing  the  tenant  to  pay 
the  pre-increase  rent  gives  the  tenant  an 
incentive  to  postpone  payment  of  rent 
by  filing  a  grievance.  Consequently,  this 
practice  causes  an  increase  in  Hied 
grievances,  in  tenant  receivables,  and  in 
non-productive  use  of  PHA  staff. 

According  to  PHA  comment  the 
greater  the  increase  in  rent  the  more 
likely  that  a  tenant  will  initiate  a  request 
for  a  grievance  hearing.  A  tenant  will 
face  substantial  payments  if  the  tenant 
loses  at  the  hearing.  Allowing  the  tenant 
to  pay  pre-increase  rent  causes  hardship 
to  a  tenant  who  cannot  pay  accumulated 
back  rent.  Increased  rent  should  be 
effective  immediately,  even  if  the  tenant 
wants  to  grieve.  If  the  grievance  is 
upheld,  the  PHA  can  grant  a  credit  or 
refund  to  the  family. 

HUD  is  impressed  by  the  argument 
that  allowing  a  tenant  to  hold  back  any 
part  of  the  rent  produces  an  incentive  to 
grieve  for  the  sake  of  delaying  payment 
and  therefore  an  incentive  for  assertion 
of  phony  grievances.  A  PHA  which 
delays  collection  of  rents  due  from 
public  housing  families  will  suffer  a 
collection  loss  because  of  the  delay. 
Reducing  pressure  for  payment  from  a 
public  housing  tenant  will  affect 
collection  of  rent  from  other  tenants  in 
the  PHA's  program.  The  authority  for  a 
tenant  to  postpone  payment  of  rent 
during  a  grievance  generates 
administrative  bmden  for  the  PHA  in 
processing  delinquencies  and  handling 
grievances.  Permitting  a  tenant  to  put  off 
payment  of  rent  determined  by  the  mA 
can  eventually  cause  a  hardship  when 
the  tenant  must  pay  the  accumulated 
rent.  A  postponement  of  collection  may 
lead  to  eventual  eviction  of  the  family. 

In  this  final  rule,  the  tenant  is  not 
.required  to  pay  a  rent  increase 
determined  by  the  PHA  at 
reexamination  in  order  to  grieve  on  the 
PHA  determination.  Otherwise,  the 
tenant  must  pay  the  amoimt  determined 
by  the  PHA,  even  if  the  tenant  seeks  a 
reduction  in  die  amount  determined  by 
the  PHA.  This  posture  is  a  reasmiable 
balance  of  the  interests  affected. 

Respecting  the  desire  of  the  PHAs  for 
immediate  collection  of  a  rent  increase 
determined  at  reexamination,  we  note 
that  a  PHA  can  attempt  to  accelerate  the 
grievance  process  in  order  to  nnimimiTA 
rent  losa  and  other  harmful  effects.  The 
PHA  can  set  a  deadline  for  requesting 
modification  of  the  rent  determined  by 
the  PHA  (i  966.31(c)(lKi)).  or  a  deadline 
for  seeking  a  grievance  hearing  after 
notice  of  adverse  action  (S  966.31  )(c)(2)). 
By  moving  up  the  point  at  which  the 
PHA  gives  notice  of  adverse  action,  the 
PHA  can  also  move  up  the  time  for  the 


tenant  to  seek  a  grievance  hearing  on 
the  adverse  action,  and  the  time  for 
conducting  the  hearing. 

The  PHA  can  give  notice  of  adverse 
action  (explaining  the  specific  grounds 
for  the  PHA  rent  redetermination)  at  the 
same  time  that  the  PHA  gives  notice  of 
the  new  rent  redetermined  by  the  PHA 
(§  966.31(b)(2)(iii)).  The  PHA  may  be 
able  to  complete  the  grievance  hearing 
before  or  soon  after  the  scheduled 
effective  date  of  reexamination,  thus 
avoiding  delay  in  the  point  at  which  the 
tenant  must  pay  the  rent  increase 
determined  by  the  PHA,  but  without 
compromising  the  right  of  the  tenant  to  a 
grievance  hearing  on  the  mA 
determination. 

Several  factors  tend  to  minimize  the 
incentive  for  a  tenant  to  abuse  the 
grievance  process  as  an  excuse  for 
delaying  payment  of  a  rent  increase.  A 
tenant  who  holds  back  any  part  of  the 
rent  does  not  have  a  free  ride. 
— First,  contrary  to  recommendations  in 
legal  aid  comment,  the  rule  does  not 
prohibit  the  PHA  from  imposing  late 
charges  for  a  tenant  who  holds  back 
payment  of  a  rent  increase  during  the 
grievance  process.  If  the  hearing 
officer  sustains  the  increase,  the 
tenant  may  have  to  pay  additional 
charges  assessed  because  of  the  late 
payment  of  rent. 
— Second,  there  is  nothing  that 
precludes  the  PHA  from  taking  steps 
to  terminate  the  lease  and  evict  the 
tenant  for  failing  to  pay  the  increased 
rent  determined  by  the  PHA.  If 
eviction  is  excluded  from  the  PHA 
grievance  process,  the  PHA  may  bring 
the  court  action  for  dispossession, 
without  any  prior  grievance  hearing. 
Of  course,  the  tenant  can  contest  the 
PHA's  rent  determination  in  the  State 
court  eviction  proceeding. 
HUD  does  not  adopt  the  legal  aid 
recommendation  that  a  tenant  should 
only  pay  amounts  which  are  undisputed. 
Under  the  final  nile,  a  tenant  who  wants 
the  opportunity  for  a  hearing  on  a  rent 
increase  at  reexamination  must  at  least 
continue  to  pay  the  rent  the  tenant  was 
paying  before  the  reexamination. 
Continunance  of  rent  at  the  level 
previously  determined  (and  on  which 
the  tenant  had  the  prior  opportunity  to 
grieve)  is  not  a  new  and  unexpected 
burden  for  the  tenant. 

The  legal  aid  position  would 
effectively  destroy  the  requirement  for 
the  tenant  to  pay  rent  as  a  condition  for 
hearing.  If  a  tenant  does  not  have  to  pay 
rent  which  is  "disputed",  the  tenant  has 
carte  blanche  to  dispute  any  or  all  of  the 
rent  and  to  obtain  a  grievance  hearing. 
Unlike  the  authority  to  withhc^  an 
increase  in  the  rent  assessed  by  the 


PHA,  there  is  no  external  objective 
criterion  governing  the  amount  that  may 
be  withheld.  The  tenant  unilaterally 
decides  what  is  to  be  disputed  and 
withheld. 

If  the  tenant  can  hold  back  any 
portion  of  the  rent,  a  tenant  may  be 
greatly  tempted  to  raise  insubstantial 
disputes  for  the  sake  of  delaying  the 
payment  of  rent,  and  tempted  to  enlarge 
the  portion  of  the  rent  which  is 
ostensibly  disputed.  The  practice  of 
withholding  rent  is  likely  to  spread,  as 
other  tenants  discover  that  rent 
payments  can  be  disputed  and 
postponed.  The  threat  of  late  charge  or 
eviction  may  not  stem  the  flow  of 
frivolous  claims.  Tenants  may  not 
appreciate  the  risks  of  PHA  adverse 
action.  If  a  tenant  expects  to  move  from 
the  unit  before  arrearage  is  collected, 
the  tenant  may  deliberately  seek  to 
string  out  the  need  for  payment  as  long 
as  possible. 

Open-ended  withholding  of  rent  by 
public  housing  tenants  may  dramatically 
damage  PHA  finances.  Authority  to 
withhold  a  rent  increase  is  intrinsically 
limited  to  the  amount  of  the  increment 
over  prior  rent.  By  contrast,  a 
withholding  of  all  disputed  amounts 
potentially  reaches  the  PHA's  whole 
stream  of  rental  income.  Any  delay  in 
collection  of  rent  may  harm  the  financial 
interests  of  the  PHA.  The  greater  the 
amount  that  is  withheld,  the  greater  the 
potential  damage  to  finances  of  the 
PHA. 

The  U.S.  Housing  Act  of  1937  (section 
6(c)(4)(B),  42  U.S.C.  1437d(c)(4)(B)) 
authorizes  HUD  to  prescribe  procedures 
and  requirements  for  PHAs  to  establish: 

satisfactory  procechuvs  designed  to  assure 
the  prompt  payment  and  collection  of  rents 
and  the  prompt  processing  of  evictions  in  the 
case  of  nonpayment  of  rent    *     *     *. 

The  PHA  should  not  be  required  to 
grieve  on  issues  related  to  a  PHA 
determination  of  tenant  rent  while  the 
tenant  is  refusing  to  pay  the  rent  in 
effect  prior  to  the  determination. 
(d)  Payment  of  Back  Rent.  Under  the 
proposed  rule,  a  family  which  wants  to 
grieve  on  the  J^IA  rent  determination 
must  pay  the  full  amount,  as  determined 
by  the  PHA  of  the  tenant  rent  due  and 
payable  by  the  family  (except  for  a  rent 
increase).  Legal  aid  comment  objects  to 
imposing  a  requirement  for  payment  of 
back  rent  as  a  condition  for  hearing. 
Comment  claims  that  requiring  payment 
of  back  rent  is  objectionable  if  the 
tenant  is  disputing  the  rent  claimed  by 
the  PHA,  and  that  the  requirement 
violates  both  due  process  and  the 
statutory  grievance  right 
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Comment  alleges  that  the  burden  on 
the  tenant  from  requiring  payment  of 
back  rent  is  disproportionate  to  the 
benefit  to  the  PHA.  Comment  asserts 
that  the  PHA's  sole  interest  is  to  assure 
that  the  grievance  process  doesn't  result 
in  financial  detriment  by  accumulation 
of  additional  rent  during  the  grievance 
process.  The  comment  argues  that  if  the 
PHA  is  conceded  a  right  to  demand 
payment  of  rent  as  a  condition  of 
hearing,  the  PHA  should  only  be 
allowed  to  require  payment  of  rent 
accruing  after  the  tenant's  request  for  a 
hearing. 

Legal  aid  comment  which  objects  to 
requiring  payment  of  back  rent  also 
objects  to  requiring  payment  of  any 
disputed  rent.  Thus  the  PHA  would  only 
be  allowed  to  require  payment  of  rent 
which  is  undisputed,  and  which  accrues 
after  the  tenant's  request  for  a  grievance 
hearing.  The  PHA  would  not  be  allowed 
to  collect  back  rent — even  if  the  tenant's 
obligation  to  pay  the  back  rent  is 
undisputed — accrued  before  the  tenant's 
request  for  a  hearing.  Comment  also 
objects  to  allowing  the  PHA  to  impose 
any  penalty  for  late  payment  of  rent, 
objects  to  imposing  any  deadline  for 
requesting  a  grievance,  objects  to 
permitting  the  PHA  to  evict  while  the 
tenant  is  grieving  the  nonpayment  of 
rent,  objects  to  allowing  a  PHA  to 
bypass  the  grievance  process  for  a 
termination  of  tenancy,  and  urges  the 
adoption  of  elaborate  grievance 
procedures  that  will  afford  the  tenant 
ample  opportunities  to  delay  the  hearing 
process. 

If  adopted  in  tandem,  the  positions 
urged  in  legal  aid  comment  will 
systematically  encourage  a  tenant  to 
withhold  rent  payable  to  the  PHA,  and 
to  dispute  the  PHA's  computation  of  the 
rent  for  the  sake  of  enlarging  the 
amounts  that  may  be  safely  withheld. 
Tenants  will  put  off  payment  of  rent  to 
the  last  possible  moment,  when  the 
hearing  officer  has  rendered  a  decision. 
The  position  advocated  by  comment  is 
an  invitation  to  financial  disaster  for  the 
PHA,  and  will  undermine  the 
encouragement  of  tenant  responsibility 
for  payment  of  rent. 

Comment  states  that  the  PHA  should 
only  be  able  to  collect  undisputed  rent 
which  accrues  after  the  tenant  requests 
a  hearing.  This  approach  allows  the 
tenant  to  manipulate  the  amount  which 
must  be  paid  as  a  condition  for  hearing, 
by  putting  off  the  point  at  which  a 
hearing  is  requested.  The  tenant  is 
offered  an  incentive  to  delay  the  hearing 
request  as  long  as  possible,  and  thus  to 
hold  off  the  payment  of  rent.  The 
proposal  discourages  prompt  payment  of 
rent,  and  is  contrary  to  the  spirit  of  the 


statutory  directive  to  establish 
procedures  designed  to  assure  prompt 
payment  and  collection  of  rent  (U.S. 
Housing  Act  of  1937,  section  6(c)(4](B], 
42  U.S.C  1437d(c)(4)(B)). 

Under  the  final  rule,  ihe  amount  of 
rent  which  must  be  paid  by  the  tenant  in 
order  to  get  a  hearing  is  not  affected  at 
all  by  the  point  at  which  the  tenant 
decides  to  request  a  hearing.  Whenever 
the  tenant  requests  a  hearing,  the  tenant 
must  pay  the  amount  due,  as  determined 
by  the  PHA.  Thus  the  tenant  has  no 
reason  to  delay  requesting  a  hearing,  or 
to  hold  back  the  payment  of  rent. 
Instead,  a  tenant  with  a  bona  fide  cause 
of  grievance  has  an  incentive  to  have 
the  grievance  heard  as  soon  as  possible, 
so  that  the  rent  paid  is  reduced  as  soon 
as  possible,  upon  a  favorable  resolution 
of  the  grievance. 

The  final  rule  provides  that  the  tenant 
must  pay  the  full  amount  owed,  as 
determined  by  the  PHA  (except  for  a 
challenged  increase  in  the  rent  as 
determined  at  reexamination).  The 
tenant  must  pay  back  rent  accrued 
before  the  tenant's  request  for  a  hearing. 

Comment  acknowledges  that  the  PHA 
has  a  financial  interest  in  collecting 
amounts  accrued  during  the  hearing 
process,  but  claims  that  the  PHA  does 
not  have  a  sufficient  interest  to  justify 
requiring  payment  of  back  rent  as  a 
condition  for  hearing.  HUD  rejects  the 
artificial  distinction  between  the  PHA 
interest  in  collecting  back  rents,  as 
against  the  PHA  interest  in  collecting 
additional  amounts  that  come  due 
during  the  hearing  process.  The  amounts 
owed  by  a  tenant  before  the  grievable 
event  (proposed  adverse  action),  or 
before  the  tenant's  request  for  a  hearing, 
may  exceed  amounts  that  accrue 
subsequently  and  prior  to  hearing. 

The  PHA  has  a  financial  stake  in 
collecting  any  amount  that  the  tenant 
owes  to  the  PHA.  If  the  PHA  does  not 
collect  rent  promptly,  rent  revenues  will 
be  lost.  Requiring  the  tenant  to  pay  rent 
as  a  condition  for  hearing  helps  to 
maintain  pressure  for  payment  of  rent. 
This  proposition  applies  equally  to  back 
rent,  as  to  rents  which  accrue  during  the 
hearing  process. 

(e)  Legality  and  Constitutionality  of 
Requiring  Rent  Payment  as  a  Condition 
for  Hearing.  Comment  claims  that 
requiring  the  tenant  to  pay  rent  as  a 
condition  for  hearing  is  unconstitutional, 
and  deprives  the  tenant  of  the  statutory 
right  to  a  hearing  under  the  1983  law. 
Comment  wrongly  asserts  that  the 
requirement  amounts  to  an 
unconstitutional  seizure  of  family 
property.  In  fact,  however,  no  property 
is  seized  by  the  PHA.  The  tenant  either 
deposits  the  amounts  required,  or  fails 


to  make  the  deposit.  If  the  tenant  fails  to 
make  the  deposit,  the  tenant  is  not 
entitled  to  an  administrative  grievance 
hearing.  The  tenant  does  not  lose 
possession  of  the  money.  The  tenant 
loses  the  right  to  an  administrative 
grievance  hearing  on  whether  the  money 
is  owed  to  the  PHA. 

Foreclosure  of  the  right  to  an 
administrative  grievance  hearing  before 
the  PHA  does  not  foreclose  the 
opportxmity  for  a  hearing.  If  the  tenant 
does  not  pay  the  rent,  the  PHA  may 
bring  a  judicial  action  seeking 
repossession  of  the  unit,  or  seeking  a 
judgment  for  amounts  owed  by  the 
tenant.  The  rule  does  not  authorize  the 
PHA  to  seize  a  tenant's  funds  or  other 
property  without  the  opportunity  for 
hearing.  To  the  contrary,  the  rule 
provides  (5  966.11)  that  the  lease  may 
not  include  provisions  which  would 
allow  the  PHA  to  take  or  hold  family 
property  without  notice  to  the  tenant, 
and  a  court  decision  on  the  rights  of  the 
parties.  The  right  of  the  PHA  to  take 
money  or  other  personal  property  of  the 
tenant  and  household  prior  to  judgment 
is  governed  by  State  law  and  State 
procedures  for  pre-judgment  seiziu^. 
Operation  of  the  State  law  and 
procedures  for  pre-judgment  seizures  is 
subject  to  Constitutional  requirements. 
The  HUD  rule  does  not  attempt  to 
prescribe  rules  for  pre-judgment 
attachment  or  other  creditor  remedies. 

The  requirement  to  pay  rent  as  a 
condition  for  an  administrative  hearing 
does  not  deny  tenant  the  opportunity  to 
grieve  on  a  PHA  adverse  action.  The 
payment  of  rent  is  merely  a  reasonable 
condition  governing  the  tenant's  access 
to  the  administrative  grievance  process. 
HUD  has  plain  statutory  authority  to 
regulate  the  prerequisites  and 
procedures  for  a  grievance  hearing  (U.S. 
Housing  Act  of  1937,  section  6(k),  42 
U.S.C.  1437d(k);  HUD  Act,  section  7(d), 
42  U.S.C.  3535(d)). 

Comment  asserts  that  a  requirement 
to  escrow  rent  penalizes  a  tenant  for 
exercising  the  right  to  a  grievance 
hearing,  and  will  chill  tenant's  exercise 
of  the  grievance  right.  However,  the 
tenant  is  required  to  pay  the  rent 
determined  by  the  PHA  whether  or  not 
the  tenant  seeks  a  hearing  on  the  PHA 
determination.  Payment  of  rent  is  not  a 
special  requirement  or  penalty  imposed 
on  a  tenant  who  wants  a  hearing,  but  is 
a  regular  incident  of  the  assisted 
tenancy. 

The  U.S.  Supreme  Court  has 
specifically  rejected  the  contention  that 
a  requirement  to  pay  disputed  rent 
pending  hearing  is  a  denial  of  due 
process.  In  Lindsey  v.  Normet,  405  U.S. 
56.  66-^7,  92  S.  Ct.  862,  870-71  (1972), 
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tenants  claimed  a  denial  of  due  process 
of  law: 

BecaoM  the  rental  payments  are  not 
suspended  while  tke  alleged  wroi^oings  of 
the  landlord  are  litigated.  We  aee  no 
Constitutional  barrier  to  [the  State  'sj 
insistance  that  the  tenant  provide  for 
accruing  rent  pending  judicial  settlement  of 
his  disputes  with  the  lessor. 

The  Supreme  Court  held  that  requiring  a 
tenant  to  pay  rent  to  obtain  cootinuance 
of  an  eviction  hearing  is  not  irrational  or 
oppressive  (405  U.S.  at  56). 

In  Head  v.  Jellico  Housing  Authority, 
Civ.  No.  3-87-339  (E.D.  Tenn.  Hed 
February  17. 1988],  the  U.S.  District 
Court  rejects  the  claim  of  a  public 
housing  tenant  that  a  grievance  hearing 
was  improperly  terminated  because  of 
tenant's  failure  to  pay  rent  into  an 
escrow  account  pursuant  to  the  old 
lease  and  grievance  rule.  The  District 
Court  holds  that  a  tenant  may  be 
required  to  pay  both  disputed  and 
undisputed  rent  into  escrow  as  a 
condition  for  obtaining  a  grievance 
hearing.  "The  failure  to  make  escrow 
payment  terminates  the  grievance 
procedure  and  constitutes  a  waiver  of 
the  tenant's  rights  under  the  grievance 
procedure." 

In  the  Head  case,  the  District  Court 
also  rejects  tenant's  contention  that  due 
process  entitles  the  tenant  to  a  hearing 
before  the  assessment  of  public  housing 
rent  increases.  The  court  states  that  "the 
Fifth  Amendment  does  not  require  that 
public  housing  tenants  be  accorded  an 
opportunity  for  a  due  process  hearing 
before  their  rents  can  be  increased". 

(f)  Elimination  of  Requirement  to 
Deposit  Tenant  Payments  in  Escrow. 
The  old  rule  provided  that  tenant 
payments  which  are  required  as  a 
condition  for  scheduling  a  grievance 
which  involves  the  amount  of  rent  must 
be  deposited  in  an  "escrow  account" 
until  the  grievance  is  decided.  The  new 
rules  does  not  require  the  PHA  to  put 
the  tenant  payments  in  an  "escrow 
account"  or  require  any  special 
procedure  for  segregating  or  handling 
the  monies  paid  by  the  tenant. 

Of  course,  once  the  grievance  is 
decided,  the  PHA  will  have  to  act  in 
accordance  with  the  grievance  decision, 
including  a  decision  requiring  the  PHA 
to  refund  collected  amounts  in  excess  of 
the  amounU  owed  by  the  tenant  to  the 
KiA. 

(6)  Grievances  Other  Than  Disputes 
Over  Rent — Requiring  Payment  as  a 
Condition  for  Hearing — (a)  Payment  of 
Disputed  Charges.  The  proposed  rule 
would  allow  a  PHA  to  require  payment 
of  rent  as  a  condition  for  granting  a 
hearing  on  the  PHA's  determination  of 
rent.  The  Preamble  noted  that,  as  under 
the  old  rule,  this  authority  "applies  only 


to  rent,  not  to  the  PHA's  determination 
re^wcting  other  chasges  imposed  on  the 
family"  (51 FR  26518. 1st  col..  )uly  23, 
1986).  Commoit  poses  questions 
concerning  authority  of  a  PHA  to  require 
some  payment  as  a  conditioB  for  hearing 
on  matters  other  than  rent 

Comment  states  that  the  rule  is  not 
clear  on  whether  a  tenant  must  pay 
disputed  PHA  charges  other  than  rent  to 
get  a  hearing  on  the  PHA's  assessment 
of  the  charges.  Comment  observes  that 
payment  of  disputed  charges  will  be  a 
hardship  for  the  tenant  T^e  final  rule 
(§  966.31(d)(2])  e:q>licitly  states  that  the 
PHA  may  not  require  payment  of 
chaiges  as  a  condition  for  granting  a 
grievance  hearing.  The  rule  provides 
that: 

The  PHA  may  not  deny  the  opportunity  for 
a  grievance  hearing  on  a  proposed  adverse 
action  *  '  *  coacemiag  the  PHA's  proposed 
decision  determining  the  amount  of  PHA 
charges  in  addition  to  rent,  or  the  amount  the 
Tenant  owes  the  PHA  for  mA  charges  in 
addition  to  rent  on  the  ground  that  the 
Tenant  has  not  paid  the  PHA  the  full  amount 
as  determined  by  the  PHA,  of  the  charges  the 
Tenant  owes  to  the  PHA. 

This  revision  is  in  accordance  with  the 
old  rule,  and  with  the  intention  of  the 
proposed  rule,  as  expressed  in  the 
Preamble. 

The  rule  does  not  treat  PHA  non-rent 
charges  the  same  as  rent  The  PHA  has 
less  interest  in  demanding  payment  of 
charges  prior  to  hearing,  than  in 
requiring  payment  of  rent  First  the 
aggregate  amount  of  regular  rent 
collections  is  ordinarily  much  greater 
than  the  aggregate  amount  of  tenant 
charges.  For  this  reason,  a  delay  in 
payment  of  tenant  charges  during  the 
time  necessary  for  hearing  will  have  a 
much  less  severe  effect  on  the  flow  of 
revenues  needed  to  operate  public 
housing  projects.  Second,  the  PHA's 
determination  of  charges  other  than  rent 
is  more  likely  to  hinge  on  special 
circumstances,  or  legitimately 
disputable  facts,  than  the  PHA's  routine 
determination  of  the  rent  There  is 
probably  a  considerably  greater  rate  of 
error  in  determination  of  PHA  charges, 
and  consequently  a  greater  likelihood 
that  the  charge  will  be  reversed  or 
denied  at  hearing.  The  tenant  has 
therefore  a  greater  interest  in  having  the 
grievance  heard  before  paying  the 
amount  determined  by  the  PHA. 

(b)  Grievance  on  Termination  of 
Tenancy.  PHA  conmient  recommends 
that  the  requirement  to  pay  rent  as  a 
condition  for  hearing  should  apply  to  a 
grievance  on  any  termination  of 
tenancy,  not  just  to  a  grievance  on 
payment  of  rent  The  PHA  states  that  a 
tenant  who  wants  to  grieve  on  a 
termination  of  tenancy  should  be 


required  to  remain  current  in  rent  so 
that  the  grievance  process  is  not  used  to 
delay  as  inevitable  eviction  and  provide 
free  rent  for  the  tenant 

The  PHA  recommendation  is  not 
adopted.  The  PHA's  financial  interests 
are  adequately  protected  by  requiring 
payment  of  rent  determined  by  the  PHA 
as  a  oondStion  for  a  grievance  hearing  on 
the  PHA's  determination  of  the  rent. 

(7)  Relation  of  Grievance  on  Non- 
payment of  Rent  to  Administrative 
Hearing  on  Termination  of  Tenancy.  The 
PHA  d^ennination  of  rent  or  the  PHA 
determination  to  terminate  tenancy  or 
evict  the  occupants,  are  both  subjects  on 
which  the  PHA  is  required  to  grieve. 
Non-payment  of  rent  is  a  common 
ground  for  the  PHA  decision  to  evict. 
The  tenant's  grievance  on  the  PHA's 
rent  determination  may  Xwn  on  some  of 
the  same  issues  as  a  grievance  on  the 
PHA's  decision  to  terminate  the  tenancy 
for  non-payment  of  rent  or  as  a  judicial 
action  to  evict  for  non-payment  Here 
we  consider  the  rdation  between  a 
tenant's  right  to  an  administrative 
grievance  hearing  on  rent  and  the  right 
to  an  administrative  grievance  hearing 
on  a  termination  of  tenancy. 

Non-payment  and  termination  are 
separate  grievable  subjects,  but  the 
regulation  does  not  require  duplicative 
grievance  hearings  on  the  same  facts  or 
issues.  Issues  concerning  non-payment 
of  rent  may  be  heard  in  a  grievance 
hearing  process  before  or  separate  from 
a  grievance  hearing  for  termination  of 
tenancy  for  non-payment  Alternatively, 
issues  concerning  non-payment  and 
termination  may  be  bundled  in  a  single 
hearing  process,  where  the  tenant 
challenges  the  PHA's  decision  to 
terminate  the  tenancy  for  non-payment 
of  rent.  Once  resolved  by  decision  of  the 
PHA-hearing  officer,  issues  concerning 
determination  and  payment  of  rent  need 
not  be  reheard  in  a  grievance  hearing  on 
termination  of  tenancy. 

If  the  PHA  decides  to  terminate  the 
assisted  tenancy  for  non-payment  of 
rent  previously  determined  by  the  PHA. 
the  tenant's  right  to  grieve  on  the 
proposed  decision  to  terminate  does  not 
enlarge  the  tenant's  right  to  grieve  on 
the  original  determination  of  tenant  rent. 
If  the  tenant  does  not  request  a 
grievance  hearing  by  a  deadline 
imposed  by  the  PHA  (5  966.31(c)(2)).  the 
tenant  loses  the  right  to  grieve  on  the 
PHA's  determination  of  rent.  Once  lost, 
the  right  to  grieve  on  that  issue  is  not 
restored  by  the  PHA's  subsequent  act  to 
terminate  the  tenancy  for  non-payment 
of  the  rent  so  determined.  The  tenant 
may  grieve  the  fact  of  non-payment  or 
the  existence  of  legal  grounds  for 
termination  because  of  the  non- 
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payment.  However,  in  the  hearing  on 
termination  of  tenancy,  the  tenant  is  not 
entitled  to  re-open  the  barred  issues 
concerning  correctness  of  the  PHA  rent 
determination. 

The  procedure  for  handling 
overlapping  grievance  issues  may  be 
regulated  in  the  grievance  procedures 
adopted  by  a  PHA.  The  power  of  the 
hearing  officer  to  manage  the  conduct  of 
the  grievance  hearing  under  the  VHA 
grievance  procedure  may  encompass  the 
power  to  decide  how  different  grievable 
issues  may  be  fairly  and  efficiently 
heard. 

/.  Requiring  Tenant  to  Move.  In 
certain  circumstances,  the  tenant  must 
move  to  another  public  housing  until 
when  requested  by  the  PHA 
(§  g68.10(h)(l)(v);  see  discussion  at 
section  IILI  of  this  Preamble).  The  rule 
provides  that  the  PHA's  decision 
requiring  the  tenant  to  transfer  to 
another  dwelling  unit  is  an  adverse 
action — that  is,  a  subject  on  which  the 
PHA  is  required  to  grieve 
(S  966.31(a)(2)(ii]).  The  HiA's  decision 
to  move  the  tenant  does  not  terminate 
public  housing  assistance  on  behalf  of 
the  tenant.  Nevertheless,  the  decision  so 
directly  affects  the  tenant's  security  of 
occupancy  that  the  proposed  decision  is 
treated  as  a  proposed  adverse  action. 

If  a  PHA  has  properly  excluded 
eviction  from  the  PHA  grievance 
process,  the  PHA  may  bring  action  for 
eviction  without  a  prior  grievance 
hearing  (see  Preamble,  section  VI.D.5]. 
After  a  State  court  decision  that  a 
tenant  may  be  evicted,  the  PHA  will 
ordinarily  take  whatever  action  is 
necessaiy  to  force  the  tenant  and  other 
occupants  to  move  from  the  unit  in 
accordance  with  State  law.  PHA  and 
NAHRO  comment  requests  clarification 
that  the  PHA  does  not  have  to  give  a 
grievance  hearing  when  the  tenant  is 
forced  to  move  pursuant  to  the  coiui 
decision  in  the  eviction  proceeding.  The 
fmal  rule  clarifies,  as  originally 
intended,  that  the  PHA  is  obliged  to 
grieve  when  the  PHA  decides  to  require 
the  tenant  to  move  to  another  dwelling 
unit  (§  g66.31(a)(2)(ii).  cf.  also  section 
m.I  of  this  Preamble). 

Conversely,  however,  the  PHA  is  not 
obligated  to  grieve  if  eviction  is  properly 
excluded  frtim  the  PHA  grievance 
process,  and  the  PHA  takes  action  to 
execute  a  judicial  decision  which  allows 
the  PHA  to  evict  the  tenant  from  the  unit 
in  accordance  with  eviction  process 
under  State  or  local  law.  The  statute  and 
rule  allow  exclusion  of  "eviction"  from 
the  PHA  grievance  process.  "Eviction"  is 
defined  as  "forcing  the  occupants  to 
move  out  of  the  dwelling  unit"  [I  966.2). 
Once  the  landlord-tenant  court  decides 
that  the  PHA  may  evict  the  occupants. 


the  PHA  may  proceed  with  the 
eviction — that  is  may  force  the 
occupants  to  move.  Since  eviction  is 
excluded  from  the  grievance  ivocess, 
the  PHA  has  no  obligation  to  provide 
any  further  opportunity  for  a  grievance 
hearing  on  the  eviction. 

C.  Who  May  Grieve? 

The  1983  law  requires  the  PHA  to 
establish  a  grievance  procedure  in 
which  "tenants"  have  the  opportunity  to 
be  heard  in  an  administrative  grievance 
hearing  on  proposed  adverse  action 
(U.S.  Housing  Act  of  1937,  section  6(k); 
42  U.S.C.  1437d(k)).  However,  grievance 
requirements  in  the  proposed  rule  were 
vested  in  the  "family",  thus  leaving 
room  for  the  PHA  to  determine  in  its 
grievance  procedures  how  the  family 
will  exercise  the  grievance  right,  and 
through  whidi  family  members. 

The  final  rule  specifies  that  the  right 
to  grieve  rests  with  the  "tenant",  the 
member  of  Ae  assisted  family  who 
leases  the  unit  from  the  PHA. 
References  to  "family"  in  the  proposed 
grievance  regulations  are  systematically 
replaced  by  references  to  the  "tenant". 
This  revision  assures  that  the  PHA 
grievance  procedure  places  the 
grievance  right  in  the  tenant,  in 
accordance  with  the  literal  terms  of  the 
1983  law.  The  revision  also  removes 
ambiguity  as  to  who  holds  rights  under 
the  grievance  procedure.  For  example, 
the  revision  makes  clear  that  the  PHA's 
notice  of  the  grounds  for  proposed 
adverse  action  must  be  directed  to  the 
"tenant",  as  required  under  the  1963  law 
(U.S.  Housing  Act  of  1937,  section 
6(k)(l),  42  U.S.C,  1437d(k)(l);  section 
966.31(b)). 

The  change  in  the  grievance 
procedure  is  parallel  to  changes  in  the 
statement  of  regulatory  lease 
requirements.  As  under  the  PHA 
grievance  procedure,  the  "tenant"  is  the 
subject  of  all  rights  under  the  lease. 

D.  Purpose  of  Hearing  on  Proposed  PHA 
Adverse  Action 

1.  Regulation  Provisions 

The  hearing  process  under  section  6(k) 
of  the  U.S.  Housing  Act  of  1937  is 
intended  to  assure  that  decisions  by  the 
PHA  with  respect  to  an  individual 
tenant  comply  with  apphcable  rules. 
The  hearing  process  does  not  displace 
the  regular  PHA  administrative  process 
for  matters  committed  to  PHA  discretion 
and  management  judgment.  The  rule 
states  that  the  purpose  of  the  hearing  on 
a  proposed  PHA  adverse  action  "shall 
be  to  review  whether  the  proposed 
adverse  action  by  the  mA  is  in 
accordance  with  the  lease,  or  with  law, 


HUD  regulations  or  PHA  rules" 
(§  966.31(a){3)(i)). 

The  concept  of  adverse  action,  and 
the  requh-ement  for  hearings  on  a 
proposed  adverse  action,  apply  only  to 
proposed  decisions  by  the  PHA 
"concerning  an  individual  Tenant" 
(§  966.31(a)(2)).  The  rule  provides 
(§  9ee.31(a](3)(ii))  that: 

"PHA  action  or  aon-action  concerning 
general  policy  issues  or  class  grievances 
(including  determination  of  the  PHA's 
schedules  of  allowaDces  for  PHA-fumished 
utilities  or  of  allowances  for  Tenant- 
purchased  utilities)  does  not  constitute 
adverse  action  by  the  PHA,  and  the  PHA  is 
not  required  to  provide  the  opportunity  for  a 
hearing  to  consider  such  issues  or 
grievances." 

2.  Response  to  Comment 

a.  Exclusion  of  Policy  Issues  and 
Class  Grievances  From  Hearing 
Process.  Some  comment  agrees  with 
HUD  that  the  rule  should  include  an 
explicit  and  unequivocal  statement 
describing  the  purpose  of  a  grievance 
hearing.  The  wisdom  or  appropriateness 
of  pohcy,  rule,  regulation  or  law  are  not 
at  issue  in  the  hearing.  Other  comment 
argues  that  the  grievance  hearing  should 
be  used  for  poHcy  issues  and  class 
grievances,  since  these  questions  affect 
a  whole  class  of  residents.  Where  many 
tenants  have  disputes  which  affect  each 
tenant  individually,  but  in  roughly  the 
same  manner,  it  is  more  efficient  to 
handle  disputes  on  a  class  action  basis. 

The  exclusion  of  class  grievances  and 
policy  issues  in  this  rule  is  essentic'liy 
similar  to  the  old  lease  and  grievance 
rule.  Although  the  old  rule  allowed  the 
tenant  to  grieve  on  almost  any  manner 
of  individual  dispute  with  the  PHA,  the 
grievance  process  was  only  a  forum  for 
determination  of  individual  grievances. 
(See  especially  \  966.51(b)  of  the  old 
rule.)  The  Sujjreme  Court  has  noted  that 
public  housing  grievance  procedures" 
*  *  *  are  open  to  individual  grievances 
but  not  to  class  actions"  ( Wright  v. 

Roanoke.  479  U.S . .  107  S.  Ct. 

766,  772  (1987)).  The  Supreme  Court  also 
stated  that  the  local  PHA  grievance 
processes  required  under  the  U.S. 
Housing  Act  of  1937"  *  *  *  are  not  open 
to  class  grievances  *  *  *."  [Wright  v. 

Roanoke,  479  U.S.  at 107  S.  Ct  at 

773  (1987)). 

The  1983  statute  requires  a  PHA  to 
establish  and  implement  an 
administrative  grievance  process  for 
proposed  adverse  action  against  a 
tenant.  The  law  was  intended  to  open  a 
forum  to  resolve  issues  raised  by 
individualized  PHA  action  concerning 
the  individual  tenant.  The  law  was  not 
intended  to  convert  the  administrative 
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grievance  process  into  a  forum  for 
resolution  of  broad  class  and  policy 
grievances. 

Conunent  which  proposes  that  the 
grievance  process  should  be  a  vehicle 
for  decision  on  class  issues  is  plainly 
motivated  by  the  desire  to  maximize  the 
capacity  to  mount  broad  challenges  to 
PHA  decision  and  PHA  authority.  Those 
who  attack  PHA  determinations  would 
have  a  greater  power  to  overturn  PHA 
actions  with  a  minimum  expenditure  of 
resources  and  funds,  in  particular  with  a 
minimum  use  of  available  legal  aid 
resources. 

The  proposed  change,  as  proposed  by 
such  comment,  in  the  purpose  of  the 
grievance  process  would,  however, 
diminish  the  authority  and  discretion  of 
the  PHA  to  manage  the  public  housing 
program.  The  proposed  change  would 
very  greatly  increase  the  risk  of  major 
distortion  and  damage  in  administration 
of  the  PHA  program.  The  PHA  should 
instead  retain  management  authority  to 
develop  appropriate  local  procedures  to 
handle  class  and  policy  issues.  In  the 
case  of  policy  issues,  there  is  no 
governing  legal  rule,  and  the  authority 
for  management  decisions  should  rest 
with  project  management  (including 
authority  of  a  resident  management 
corporation  under  section  20  of  the  U.S. 
Housing  Act  of  1937,  as  added  by 
section  122  of  the  Housing  and 
Community  Development  Act  of  1987, 
Pub.  L  100-242,  February  5, 1988).  The 
authority  to  decide  policy  for 
management  of  public  housing  should 
not  be  transferred  to  a  hearing  officer. 
The  hearing  officer  does  not  have 
ongoing  responsibility  for  project 
management.  In  the  case  of  legal  issues, 
a  question  which  could  affect  many 
tenants  can  be  considered  and  tested  in 
a  hearing  for  a  single  tenant. 

A  PHA  has  the  freedom  to  develop  a 
variety  of  local  procedures  to  handle 
legal  or  policy  issues  that  affect  tenants 
as  a  whole,  or  large  groups  of  tenants. 
The  PHA  may  elect  to  assign  issues  for 
decision  by  tenant  management,  or  may 
develop  procedures  for  submission  and 
consideration  of  public  and  tenant 
views.  This  rule  should  not  divest  the 
PHAs  of  local  autonomy  to  work  out 
different  kinds  of  processes  for 
determination  of  different  kinds  of 
issues.  HUD  will  not  force  PHAs  to 
resolve  class  and  policy  issues  through  a 
forum  designed  for  the  resolution  of 
particular  legal  disputes  between  the 
tenant  and  the  PHA. 

b.  Tenant  Allowance  for  Utilities.  The 
rule  provides  (§  966.31(a)(3)(ii))  that  the 
grievance  process  does  not  apply  to  the 
PHA's  determination  of  the  schedule  of 
allowances  for  utilities  (including 
allowances  for  Tenant-purchased  or 


PHA-fumished  utilities).  Comment 
asserts  that  there  is  no  basis  for 
excluding  determination  of  utility 
allowances  from  the  grievance  process, 
and  that  the  exclusion  will  lead  to 
avoidable  litigation. 

A  PHA  determination  of  utility 
allowances  for  the  public  housing 
program  is  a  technical  determination  by 
PHA  management,  based  on  the  pattern 
of  utility  costs  and  consumption  in  the 
PHA  jurisdiction  (see  Part  965,  Subpart 
E).  This  process  is  and  should  be 
different  from  the  process  for 
determining  whether  the  PHA  has 
violated  some  law  or  rule  respecting  the 
individual  tenant,  such  as  a 
determination  whether  the  PHA  made  a 
mistake  in  determining  family  income, 
or  in  computing  rent  based  on  the  family 
income.  HUD  regulations  establish  a 
separate  procediue  specially  designed 
for  the  determination  of  utility 
allowances,  and  for  soliciting  tenant 
conunents  on  the  determinations 
(S  965.473).  The  Supreme  Court  has 
noted  HUD's  consistent  historical 
position  that  the  grievance  procedures 
do  not  apply  to  determination  of  a 
PHA's  utility  allowance  schedule 

[Wright  V.  Roanoke,  479  U.S , , 

107  S.  Ct.  766,  773  n.  8  (1987)).  The 
Supreme  Court  held  that  a  tenant  has  an 
enforceable  right  to  a  reasonable  utility 
allowance,  and  may  bring  a  judicial 
action  to  enforce  the  right  under  42 
U.S.C.  1983. 

E.  Hearing  Procedure 

1.  General — Administrative  Grievance 
Procedure 

The  1983  law  states  requirements  for  a 
hearing  on  proposed  adverse  action 
(section  6(k)  of  the  U.S.  Housing  Act  of 
1937, 42  U.S.C.  1437d(k)).  The  statute 
does  not,  however,  incorporate  the 
procedural  details  of  the  old  lease  and 
grievance  rule.  The  new  rule  requires 
the  PHA  to  establish  a  hearing 
procedure  which  complies  wiUi  the 
basic  elements  described  in  the  1983 
law. 

The  rule  provides  (9  96e.30(b))  that  the 
PHA  must  establish  and  implement  an 
administrative  grievance  procedure  for 
any  proposed  adverse  action.  The  PHA 
is  required  to  adopt  a  written 
administrative  grievance  procedure  in 
accordance  with  HUD  requirements 
(S  966.30(c)). 

2.  Information  for  Tenant — General 
Description  of  PHA  Grievance 
Procedure 

The  rule  provides  that  the  PHA  must 
give  each  tenant  in  the  PHA's  public 
housing  program  a  "general  written 
description"  of  the  nature  and  coverage 


of  the  administrative  grievance 
procedure,  including  a  description  of  the 
circumstances  when  the  PHA  must  give 
the  opportimity  for  an  informal  hearing, 
and  how  to  request  a  hearing 
(§  966.30(d)(l]).  The  text  of  the 
administrative  grievance  procedure 
must  be  made  available  for  inspection 
and  copying  by  any  tenant 
(S  966.30(d)(2)). 

A  legal  aid  office  commends  the 
reqtiirement  that  a  PHA  must  adopt  a 
written  grievance  procedure,  must 
provide  the  family  a  general  written 
description  of  the  procedure,  and  must 
make  the  procedure  available  for 
inspection  by  the  family. 

PHA  comment  states  that  the  PHA 
should  not  be  required  to  furnish  every 
family  a  copy  of  the  PHA  administrative 
grievance  procedure,  or  a  general 
description  of  the  grievance  procedure. 
Furnishing  the  grievance  procedure  to 
every  family  is  an  administrative  and 
financial  biuden.  A  copy  of  the 
procedure  should  only  be  given  to  a 
family  in  danger  of  adverse  action,  or  in 
case  of  a  formal  hearing,  or  only  at  the 
time  a  unit  is  leased  to  the  family.  PHA 
comment  states  that  posting  on  the  PHA 
office  bulletin  board  is  sufficient  notice 
of  grievance  requirements. 

PHA  comment  reflects  a  misreading  of 
the  requirement  to  give  the  tenant  a 
"general  written  description"  of  the 
PHA's  grievance  procedures.  The  rule 
does  not  require  the  PHA  to  give  every 
public  housing  tenant  a  copy  of  the  PHA 
"administrative  grievance  procedure", 
i.e.,  the  full  text  of  the  grievance 
procedure  adopted  by  the  PHA  in 
advance  of  a  concrete  grievance  or  at 
any  other  time.  Rather,  the  rule 
appropriately  distinguishes  between  the 
types  of  information  the  tenant  needs  at 
different  stages,  so  that  the  tenant  can 
understand  and  invoke  the  right  to  a 
hearing  under  the  PHA  grievance 
procedure.  Consequently,  the  rule 
distinguishes  between  three  classes  of 
conmiunication  by  the  PHA  to  the 
tenant  about  the  administrative 
grievance  procedure: 

— A  "general  written  description"  of 
the  grievance  procedure  (S  966.30(d)(1)). 
The  general  description  is  given  to  every 
tenant  in  the  PHA  public  housing 
program. 

— ^The  "administrative  grievance 
procedure"  adopted  by  the  PHA 
(S  966.30(d)(2]).  The  tenant  can  inspect 
or  copy  the  procedure  at  any  time. 

— The  "notice  of  proposed  adverse 
action"  which  informs  a  particular 
tenant  that  the  PHA  intends  to  take 
specific  adverse  action  affecting  the 
tenant  ({  g66.31(b)).  The  notice  informs 
the  tenant  of  the  reasons  for  the 
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proposed  action.  The  notice  also  tells 
the  tenant  about  the  opportunity  for  a 
hearing,  and  tells  the  tenant  how  to 
request  a  hearing. 

The  "general  description"  gives  the 
tenant  a  broad  understanding  of  how 
the  grievance  process  works,  and  when 
the  tenant  has  the  right  to  a  grievance 
hearing.  The  description  must  be  given 
to  every  tenant,  even  if  there  is  no 
concrete  dispute  or  expectation  of 
dispute  between  the  tenant  and  the 
PHA, 

The  general  description  should  be 
drafted  in  clear  and  simple  language.  If 
the  tenant  wants  more  detailed 
information,  the  tenant  can  examine  the 
PHA  administrative  grievance 
procedure.  Under  the  rule,  the  individual 
PHA  will  be  able  to  develop  and  use 
general  description  literatiu-e,  such  as  a 
brief  pamphlet  or  booklet,  that  briefly 
and  effectively  communicates  to  public 
housing  tenants  the  basic  elements  of  a 
tenant's  right  to  a  grievance  hearing. 

The  requirement  to  distribute  a 
general  description  to  every  tenant  in 
the  PHA  public  housing  program  poses  a 
reasonable  administrative  burden  for 
the  PHA.  The  requirement  is  an 
important  link  in  implementation  of  the 
PHA's  grievance  obligation  under  the 
1983  law.  Together  with  the  tenant's 
right  to  full  examination  of  the  PHA 
grievance  procedure,  and  the  right  to 
notice  of  specific  adverse  action 
respecting  the  tenant,  the  general 
description  helps  the  tenant  know  how 
and  when  to  exercise  the  right  to  a 
grievance  hearing  on  PHA  adverse 
action. 

The  rule  does  not  require  the  PHA  to 
give  the  general  description  to  a  tenant 
on  repeated  occasions,  or  at  any 
particular  time.  The  requirement  is 
satisfied  by  giving  the  general 
description  only  one  time,  such  as  at  the 
time  a  tenant  is  first  admitted  to  the 
PHA's  public  housing  program.  The  PHA 
could  give  the  general  description  at  the 
time  of  initial  lease-up  to  a  tenant,  as 
recommended  by  PHA  comment.  The 
PHA  does  not  have  to  repeat  or 
supplement  the  general  description  first 
provided  to  a  tenant,  unless  there  are 
changes  in  the  PHA's  administrative 
procedure  which  change  elements 
described  in  the  original  general 
description  given  to  the  tenant.  For 
example,  there  could  be  a  change  in  the 
procedure  for  requesting  a  hearing 
described  in  the  original  notice  to  the 
tenant.  If  so,  the  PHA  must  give  the 
tenant  general  information  on  the  PHA's 
currently  operative  procedure  to  reque.st 
a  hearing. 

HUD  expects  that  most  PHAs  will 
give  a  tenant  the  general  description  of 
the  PHA  grievance  procedure  at  the  time 


of  some  other  regular  communication  by 
the  PHA  with  the  tenant.  This  practice 
minimizes  the  PHA's  administrative 
burden.  For  example,  the  general 
description  can  be  handed  to  a  tenant 
when  the  tenant  is  admitted  to  the  PHA 
public  housing  program,  together  with 
other  orientation  materials  for  new 
participants.  For  tenants  already 
admitted  to  the  PHA's  public  housing 
program,  the  general  description  can  be 
give  to  each  tenant  at  the  aimual 
reexamination  (when  the  PHA  must 
communicate  with  the  tenant  about 
family  income  and  composition,  and 
about  the  PHA's  determination  of  the 
tenant  rent). 

Comment  suggests  that  the  tenant 
should  be  given  a  form  for  requesting  a 
hearing  at  the  time  of  annual 
reexamination.  Comment  remarks  that 
the  reasons  for  a  hearing  must  be  clearly 
defined,  to  prevent  nuisance  grievances. 

The  suggestion  is  not  adopted.  For 
easy  administration  of  the  grievance 
requirement,  a  PHA  may  elect  to 
develop  a  form  to  be  submitted  by  a 
tenant  who  wants  a  grievance  hearing. 
The  HUD  regulations  establish  minimum 
requirements  for  the  PHA  administrative 
grievance  procedure.  The  PHA  will  have 
broad  authority  to  work  out  the  details 
of  the  local  grievance  process.  HUD  will 
not  mandate  the  use  of  grievance  forms, 
and  will  not  require  that  grievance 
forms  be  distributed  at  specified  times. 

3.  Notice  of  Proposed  Adverse  Action 

a.  Requirement  for  Notice — Statute 
and  Rule.  Section  6(k){l)  of  the  U.S. 
Housing  Act  of  1937  provides  that  a 
tenant  must  "be  advised  of  the  specific 
grounds"  of  a  proposed  adverse  action 
by  the  PHA  (42  U.S.C.  1437d(k)(l)). 
Notice  of  the  proposed  action  is  also 
necessary  to  give  the  tenant  an  actual 
opportunity  to  request  a  hearing  under 
the  PHA  grievance  procedure. 

The  rule  provides  {§  966.31(b)(1)): 

The  PHA  shall  give  the  Tenant  wrillen 
notice  of  a  proposed  adverse  action.  The 
notice  shall: 

(i]  Contain  a  specific  statement  which 
describes  the  proposed  adverse  action,  and 
the  reasons  for  the  proposed  adverse  action. 

(ii)  State  that  the  Tenant  may  request  a 
hearing  under  the  PHA's  administrative 
grievance  procedure. 

(iii)  State  how  to  request  a  hearing,  and  the 
deadline  for  requesting  a  hearing. 

b.  When  PHA  Gives  Notice  of 
Adverse  Action — (1)  Termination  of 
Tenancy.  The  final  rule  adds  new 
language  providing  that  occupants  may 
not  be  evicted  until  the  PHA  has  given 
the  tenant  notice  of  proposed  adverse 
action  (new  J  966.31(b)(2)(i)(A))  (unless 
eviction  is  excluded  from  the  PHA 


grievance  process).  The  rule  also 
provides  (§  966.31(e)(l)(ii)): 

If  the  Tenant  makes  a  timely  request  for  a 
hearing  on  a  proposed  decision  to  terminate 
the  tenancy  or  to  evict  the  occupants  '  *  * 
the  occupants  shall  not  be  evicted  from  the 
dweUing  unit  before  completion  of  the  PHA 
grievance  hearing. 

If  the  PHA  terminates  the  lease,  the 
notice  of  adverse  action  must  be  given 
before  or  combined  with  the  notice  of 
lease  termination  (§  966.31(b){2)(i)(B)). 
This  procedure  is  designed  to  allow  time 
for  a  hearing  within  the  period  of  the 
statutory  notice  of  lease  termination. 
The  1983  law  provides  that  tenants  must 
have  an  opportunity  for  a  grievance 
hearing  within  the  period  of  the 
applicable  notice  of  lease  termination 
(U.S.  Housing  Act  of  1937,  section 
6(k)(2),  42  U.S.C.  1437d(k)(2)). 

If  a  tenant  is  given  notice  of  adverse 
action,  and  makes  timely  request  for  a 
grievance  hearing,  it  is  possible  that  the 
grievance  hearing  may  not  be  completed 
before  expiration  of  the  notice  of  lease 
termination  (e.g.,  fourteen  days  notice 
for  non-payment  of  rent).  The  rule 
therefore  provides  (§  966.31(e)(l)(i)): 

For  a  proposed  termination  of  the  lease  by 
the  PHA,  or  a  proposed  PHA  decision  not  to 
renew  the  lease  at  the  end  of  the  lease  term, 
the  lease  shall  not  terminate  before 
completion  of  the  PHA  grievance  hearing. 

For  a  proposed  decision  to  evict  the 
family  from  the  dwelling  unit  after  the 
end  of  the  lease  term,  the  statute  and 
rule  do  not  specify  any  minimum  period 
of  notice  (from  service  of  the  notice  of 
adverse  action  to  commencement  of  the 
eviction  proceeding).  However,  a  tenant 
who  makes  a  timely  request  for  a 
grievance  hearing  after  receiving  notice 
of  adverse  action  may  not  be  evicted 
before  completion  of  the  hearing 
{§  966.31(e)(l)(ii)). 

(2)  Requiring  Tenant  to  Move.  A 
decision  by  the  PHA  to  make  the  tenant 
transfer  from  one  public  housing  unit  to 
another  is  an  adverse  action.  The  rule 
provides  (5  966.31(b)(2)(ii)): 

*  *  *  the  Tenant  may  not  be  required  to 
move  until  the  PHA  has  given  the  Tenant 
notice  of  proposed  adverse  action.  If  the 
Tenant  makes  a  timely  request  for  a  hearing 
on  the  proposed  decision,  the  Tenant  may  not 
be  required  to  move  until  Tenant  is  given  the 
opportunity  for  a  grievance  hearing. 

Comment  notes  that  a  tenant  should 
not  be  required  to  move  to  another 
public  housing  unit  until  the  PHA  gives 
notice  of  adverse  action,  and  until  the 
grievance  hearing  is  completed.  Both  of 
these  elements  were  already  included  in 
the  proposed  rule.  No  revision  is 
required. 
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Comment  states  that  the  PHA  should 
be  required  to  give  notice  to  the  family 
at  least  thirty  days  prior  to  move  (with 
additional  time  for  mailing).  HUD  finds 
no  need  to  impose  a  special  notice 
period  for  this  purpose.  If  a  tenant 
refuses  to  transfer  to  another  unit,  the 
PHA  may  terminate  the  lease  on  the 
original  imit.  If  so,  the  PHA  must  give 
thirty  days  notice  of  the  lease 
termination  (for  grounds  other  than 
health  or  safety  or  non-payment  of  rent) 
(§  966.22(a)).  The  PHA  must  also  give 
notice  of  this  proposed  adverse  action  to 
terminate  the  lease,  and  this  notice  must 
be  given  no  later  than  service  of  the 
notice  of  lease  termination 
(§  966.31  (b)(2)(i)(B)  and  §  966.22(d)(3)). 
The  result  is  to  effectively  require  notice 
of  adverse  action  at  least  thirty  days 
before  termination  of  the  lease.  In 
addition,  the  rule  provides  that  a  tenant 
is  not  obligated  to  move  until  the  tenant 
has  the  opportunity  for  a  grievance 
hearing  (§  966.31(b)(2)(Li)). 

To  avoid  delay,  the  PHA  may  give  a 
combined  notice  of  proposed  adverse 
action:  (1)  Requiring  the  tenant  to  move 
to  another  dwelling  unit,  and  (2) 
terminating  the  lease  for  this  reason. 
The  notice  of  adverse  action  may  be 
combined  with  the  thirty  day  notice  of 
lease  termination. 

(3)  Rent  or  Charges.  A  PHA 
determination  of  rent  or  PHA  charges  is 
an  adverse  action.  The  rule  provides 
that  the  PHA  may  give  notice  of 
proposed  adverse  action  when  the  PHA 
gives  the  tenant  notice  of  a  proposed 
decision  determining  rent  or  charges 
(§966.31(b)(2)(iii)). 

The  tenant  may  request  a  change  in 
rent  or  charges  determined  by  the  PHA 
(see  S  966.31(c)(1)).  The  rule  provides 
that  the  PHA  must  give  notice  of 
adverse  action  no  later  than  the  time 
when  the  PHA  denies  the  tenant's 
request  for  a  change  of  the  PHA's 
proposed  determination  of  rent  or 
charges  (5  966.31(b)(2)(iii). 

(4)  Other  Adverse  Action.  Under  the 
final  rule,  "adverse  action"  includes 
other  specific,  concrete  and  affirmative 
individualized  action  contrary  to  the 
interests  of  a  tenant  (S  966.31(a)(2](iv)). 
For  such  other  adverse  action,  the  final 
rule  provides  that  the  PHA  must  give 
notice  of  adverse  action  to  the  tenant  at 
a  time  that  gives  the  tenant  the 
opportunity  for  a  grievance  hearing 
before  the  action  is  taken 
(§966.31(b)(2)(iv)). 

C.  Reasons  for  Adverse  Action.  The 
rule  provides  that  the  notice  of  adverse 
action  must  contain  "a  specific 
statement  which  describes  *  *  *  the 
reasons"  for  a  proposed  adverse  action 
(5  966.31(b)(l)(i)).  The  provision 
implements  the  requirement  in  the  1983 


law  that  tenants  must  be  advised  of  the 
"specific  grounds"  for  a  proposed 
adverse  action  (U.S.  Housing  Act  of 
1937,  section  6(k)(l).  42  U.S.C. 
1437d(k)(l)). 

The  provision  in  the  final  rule  is 
substantively  identical  to  the  provision 
as  proposed,  but  substitutes  reference  to 
"reasons"  for  proposed  adverse  action 
in  place  of  the  prior  reference  to 
"groimds"  for  such  action.  Although 
"grounds"  is  the  statutory  term, 
"reasons"  is  a  more  colloquial  and  less 
legalistic  way  of  expressing  the  same 
idea.  In  addition,  the  change  conforms 
with  the  regulation  provisions 
concerning  a  notice  of  lease  termination 
(stating  "reasons"  for  lease  termination); 
and  concerning  a  hearing  decision 
(stating  "reasons"  for  the  decision). 

Comment  recommends  that  the 
regulation  require  a  fuller  statement  of 
the  basis  for  adverse  action.  Comment 
states  that  the  notice  shoidd  include  a 
statement  of  facts  and  the  sources  of 
facts,  that  the  notice  should  state 
specific  grounds  for  adverse  action,  and 
that  the  PHA  notice  should  provide 
clear  and  precise  notice  to  the  tenant. 

HUD  has  not  made  any  change  in 
response  to  such  comment.  The  rule  as 
promulgated  requires  that  the  notice  of 
adverse  action  must  contain  a  "specific 
statement"  which  describes  the  reasons 
for  the  proposed  PHA  action.  A  notice 
conforming  to  this  standard  affords 
clear  and  precise  notice  to  the  tenant,  so 
that  the  tenant  can  decide  whether  to 
request  a  grievance  hearing  on  the  PHA 
adverse  action.  After  receiving  the 
notice,  the  tenant  will  know  what  was 
decided  and  why.  In  the  grievance 
hearing,  the  tenant  can  effectively 
pursue  redress  of  the  grievance. 

The  notice  of  adverse  action  is  not  the 
sole  source  of  information  available  to 
the  tenant  so  that  the  tenant  can  prepare 
for  a  hearing.  In  most  cases,  the  tenant 
had  direct  and  personal  knowledge  of 
the  matters  to  be  decided  at  hearing, 
e.g.,  respecting  family  income  or  family 
conduct.  In  addition,  the  tenant  has  a 
right  of  access  to  relevant  documents  in 
the  possession  or  control  of  the  PHA 
S  966.32(d]).  The  notice  of  adverse  action 
is  a  statement  of  the  specific  reasons  for 
the  proposed  PHA  determination.  The 
notice  gives  the  tenant  sufficient 
information  so  that  the  tenant  can — if 
tenant  wishes— exercise  the  right  to  an 
informal  grievance  hearing  before  the 
PHA. 

4.  Procedure  To  Request  Hearing 

Comment  states  that  the  notice  of 
adverse  action  should  include  a  form  for 
requesting  the  hearing.  The  PHA  should 
be  required  to  accept  an  oral  request  for 
hearing  unless  the  PHA  supplies  a  form 


to  the  tenant.  HUD  has  not  adopted 
these  recommendations.  There  is  no 
need  for  HUD  to  minutely  dictate  details 
of  the  local  grievance  process. 

A  requirement  for  the  tenant  to  submit 
a  grievance  form  or  other  written 
request  to  grieve  may  offer  significant 
advantages  for  the  PHA  and  the  tenant. 
A  requirement  for  some  written 
submission,  or  for  submission  in  a 
prescribed  form,  tends  to  minimize 
issues  as  to  whether  the  tenant 
requested  a  grievance  before  the  PHA 
deadline.  A  standard  grievance  form 
may  help  the  tenant  exercise  the  right  to 
grieve.  Use  of  a  grievance  form  may  also 
help  the  niA  since  grievance  requests 
will  be  submitted  in  a  common  format, 
and  my  be  easier  to  process.  Some 
pubUc  housing  tenants  may  not  know 
how  to  fill  out  a  grievance  form. 
However,  the  tenant  may  be  able  to  get 
assistance,  for  example  bom  PHA 
counselors,  tenant  organizations  or  local 
legal  aid. 

A  PHA  can  develop  techniques  for 
handling  the  grievance  request.  The 
PHA  can  best  work  out  procedures  to  fit 
the  local  situation.  There  is  no 
compelling  reason  to  prescribe  or 
prohibit  a  requirement  for  the  tenant  to 
request  a  hearing  in  writing,  or  on  a 
form  supplied  by  the  PHA. 

Comment  states  that  the  notice  of 
adverse  action  should  specify  the  PHA 
deadline,  and  the  procedure  for 
requesting  a  hearing.  HUD  agrees.  The 
rule  states  that  the  notice  must  state 
"how  to  request  a  hearing,  and  the 
deadline  for  requesting  a  hearing" 
(9  g66.31(b)(l)(ui)).  The  tenant's 
opportunity  to  grieve  is  assured  by 
requiring  the  PHA  to  first  give  the  tenant 
a  general  description  of  the  grievance 
process,  and  then  a  notice  of  adverse 
action  that  also  tells  the  tenant  how  to 
request  a  hearing. 

5.  Deadline  to  Request  Hearing 

a.  Statute  and  Rule — Authority  to 
Establish  Deadline.  The  1983  law  directs 
HUD  to  promulgate  regulations  which 
require  each  PHA  to  establish  and 
implement  an  administrative  grievance 
procedure  which  gives  a  tenant  an 
opportunity  for  a  grievance  hearing       I 
"upon  timely  request"  (U.S.  Housing  Act 
of  1937.  section  8(k)(2),  42  U.S.C. 
1437d(k](2)).  The  PHA  may  set  a 
deadline  for  the  tenant  to  request  a 
hearing.  The  PHA  must  grieve  on  a 
proposed  adverse  action  if  the  tenant 
submits  a  "timely  request"  for  a  hearing. 
Conversely,  the  PHA  has  no  statutory 
duty  to  grieve  if  the  tenant  does  not 
submit  a  timely  request. 

The  time  for  a  tenant  to  submit  the 
request  for  hearing  is  determined  by  the 
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administrative  grievance  procedure 
adopted  by  the  PHA  in  compliance  with 
the  statute.  A  tenant  who  misses  the 
deadline  for  timely  submission  of  a 
grievance  request  under  the  PHA 

;  grievance  procedure  loses  the  statutory 

j  right  to  grieve. 

The  rule  provides  (S  966.31(c)(2)]: 

(i)  The  PHA  administrative  grievance 
procedure  may  provide  that  the  Tenant  must 
request  a  hearing  by  a  reasonable  deadline 
as  determined  by  the  PHA. 

(ii)  The  PHA  may  establish  different  rules 
I   for  determining  the  deadline  for  requesting  a 
hearing  in  different  circumstances,  or  for 
different  types  of  grievance.  The  deadline  for 
the  Tenant  to  request  a  hearing  shall  be 
stated  in  the  notice  of  proposed  adverse 
action.  The  PHA  administrative  grievance 
procedure  may  provide  that  the  PHA  may 
grant  a  Tenant  an  exception  from  the 
deadline  if  the  PHA  determines  that  the 
exception  is  justified  by  individual 
circumstances. 

b.  Reason  for  Establishing  Deadline. 
The  proposed  rule  provided  that  the 
notice  of  adverse  action  must  state  how 
I   the  family  can  request  a  hearing,  and  the 
I    "time  by  which"  the  request  must  be 
made.  Comment  objects  to  allowing  the 
PHA  to  establish  any  maximmn  period 
(deadline)  for  a  tenant  to  request  a 
hearing  in  cases  other  than  eviction. 
Comment  claims  that  the  PHA  does  not 
I  have  a  sufficient  interest  to  justify 
establishing  a  deadline  in  non-eviction 
cases.  Problems  can  be  rectified  through 
the  grievance  process.  The 
establishment  of  strict  deadlines  forces 
the  tenant  into  court  for  resolution  of  a 
grievance. 

The  PHA  has  a  powerful  management 
interest  in  having  a  right  to  define  the 
time  by  which  a  tenant  must  exercise 
the  right  to  grieve  on  an  adverse  action. 
For  aU  types  of  adverse  action,  the 
fixing  of  a  deadline  to  grieve  means  that 
the  PHA  knows  when  the  right  to  grieve 
is  exhausted,  and  the  PHA  can  go 
forward  with  appropriate  management 
I  action  on  that  basis.  Absent  a  deadline, 
legitimate  PHA  management  actions 
and  decisions  may  be  interrupted  or 
upset  at  any  time  by  tenant's  belated 
exercise  of  the  opportunity  to  grieve. 
The  PHA  may  be  compelled  to  reverse 
or  halt  management  actions  in  progress 
,     pending  completion  of  the  grievance 
hearing,  or  as  a  result  of  the  grievance 
decision. 

The  point  of  the  statutory  opportimity 
to  grieve  is  to  give  the  tenant  a  fair 
chance  to  be  heard  on  a  proposed  PHA 
decision,  not  to  permit  the  tenant  an 
open-ended  right  to  seek  a  grievance 
hearing  at  the  tenant's  leisure.  The 
statutory  scheme  explicitly 
contemplates  that  the  PHA  should  only 
be  required  to  grieve  upon  a  "timely 


request"  by  the  tenant.  The  statute  thus 
recognizes  the  interest  of  the  PHA  and 
the  public  housing  program  in 
establishing  a  time  limit  for  submission 
of  a  request  to  grieve. 

When  the  PHA  determines  rent  or 
charges,  the  PHA  should  be  able  to 
confront  points  of  dispute  when  issues 
are  fresh.  Passage  of  time  may  also 
compound  points  at  issue  between  the 
tenant  and  the  PHA,  for  example,  by 
adding  subsequent  disputes  on  non- 
payment (or  other  questions)  to  an 
original  issue  concerning  computation  of 
the  tenant  rent  at  reexamination.  If  the 
tenant  does  not  timely  exercise  the  right 
to  grieve  on  the  determination  of  rent  at 
annual  reexamination,  the  PHA  may  cut 
o^  the  right  to  grieve  on  that  subject. 
After  expiration  of  the  deadline  to 
grieve  on  the  PHA  rent  determination, 
the  PHA  knows  that  the  tenant  may  not 
thereafter  seek  a  grievance  hearing  on 
that  issue.  If  the  tenant  fails  to  pay  the 
redetermined  rent,  the  PHA  may 
terminate  the  tenancy  for  non-payment 
of  rent,  but  is  not  obliged  to  grant  an 
administrative  grievance  hearing  on  the 
PHA's  determination  or  rent. 

When  the  tenant  is  asked  to  transfer 
to  another  public  housing  unit,  the  PHA 
needs  to  know  if  the  tenant  is  going  to 
dispute  the  move.  If  the  move  is  not 
disputed  (i.e.,  the  tenant  does  not  submit 
a  request  for  grievance  by  the  deadline 
stated  in  the  notice  of  adverse  action) 
the  PHA  may  proceed  on  the 
assumption  that  a  new  unit  must  be 
prepared  and  available  for  occupancy 
by  the  tenant  and  that  the  tenant's 
original  unit  will  be  available  for 
occupancy  by  another  program  family. 

In  the  case  of  a  grievance  on  the 
PHA's  proposed  termination  of  the 
lease,  the  law  (U.S.  Housing  Act  of  1937, 
section  6(k)(2))  provides  that  a  tenant 
must  be  given  the  opportunity  for  a 
hearing  upon  "timely  request  [by  the 
tenant]  within  any  period  applicable  [for 
giving  a  notice  of  lease  termination  as 
required  imder  the  1983  law  (U.S. 
Housing  Act  of  1937,  section  6(1)(3),  42 
U.S.C.  1437d(l)(3)]".  To  assure  this 
opportunity,  the  rule  provides  that  the 
notice  of  adverse  action  must  be  served 
with  or  before  the  lease  termination 
notice  (§  966.31(b)(2)(i)(B)).  The  PHA 
may  establish  a  deadline  for  requesting 
a  hearing  on  the  PHA's  proposed 
decision  to  terminate  the  lease  and  evict 
the  family.  After  the  deadline  has  run, 
the  PHA  can  freely  proceed  with  the 
eviction  action. 

The  proposed  rule  provided  that  the 
notice  of  adverse  action  must  state  the 
"time  by  which"  a  family  must  request  a 
hearing.  The  final  rule  refers  instead  to  a 
"deadline"  for  requesting  a  hearing.  This 
is  merely  an  editorial  change.  The 


"deadline"  is  the  "time  by  which"  the 
tenant  must  submit  the  request — the  end 
of  the  period  during  which  the  tenant 
can  ask  for  a  hearing. 

A  notice  of  adverse  action  states  the 
deadline  by  which  the  tenant  must 
request  a  hearing.  A  tenant  loses  the 
right  to  a  hearing  on  the  PHA 
determination  of  rent  or  charges  if  the 
tenant  either  (1)  does  not  ask  for  a 
change  in  the  determination  before  the 
deadline  recited  in  PHA  notice  of  the 
determination  (§  966.31(c)(1));  or  (2) 
does  not  ask  for  a  hearing  by  the 
deadline  recited  in  a  notice  of  adverse 
action  (which  states  the  grounds  for  the 
determination,  and  advises  the  tenant  of 
the  opportimity  for  a  grievance  hearing) 
(see  §  966.31(c)(2)). 

c.  Setting  Deadline.  Comment 
contends  that  under  the  statute,  the 
tenant  may  request  a  hearing  at  any 
time  wnthin  the  period  of  the  lease 
termination  notice.  Under  this  reading  of 
the  1983  law,  the  tenant  may  elect  to 
request  a  hearing  at  the  very  end  of  the 
lease  termination  notice  period.  This 
reading  of  the  law  would  pyramid  the 
lease  termination  notice  and  the  period 
needed  to  complete  the  grievance  at  the 
tenant's  request,  thus  delaying  the  lease 
termination  until  both  periods  have  run. 
For  example,  if  the  PHA  is  required  to 
give  a  thirty  day  lease  termination 
notice,  the  request  to  grieve  is  submitted 
on  the  last  day  of  the  thirty  day  period, 
and  the  grievance  process  consumes 
fifteen  days,  the  period  for  lease 
termination  is  effectively  extended  to 
forty  five  days  (thirty  days  plus  fifteen 
days). 

HUD  does  not  agree  with  this  reading 
of  the  statute.  Under  the  language  of  the 
statute,  the  tenant  request  must  be 
submitted  "timely",  as  well  as  within 
the  period  of  the  lease  termination 
notice.  The  requirement  for  "timely" 
submission  of  the  grievance  request  is  a 
separate  element  of  the  right  to  grieve 
pursuant  to  the  1983  law  (and  applies  to 
grievances  on  any  type  of  adverse 
action,  not  only  a  grievance  relating  to 
termination  of  the  lease). 

Comment  objects  that  the  rule  does 
not  set  any  minimum  period  for  the 
tenant  to  ask  for  a  hearing.  Comment 
claims  that  a  PHA  can  nullify  the 
opportunity  for  a  hearing  by  setting 
short  and  unrealistic  time  frames  for 
requesting  a  grievance.  The  regulation 
should  prohibit  use  of  unreasonable 
limits.  After  receipt  of  the  PHA  notice, 
the  tenant  should  have  at  least  ten  or 
fifteen  days  to  request  a  grievance 
hearing.  The  rule  should  either  specify 
minimum  periods,  or  should  establish  a 
regulatory  standard  by  which  the  PHA 
deadline  can  be  measured. 
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HUD  has  not  adopted  the 
recommendation  to  set  a  specific 
minimum  period  for  submission  of  the 
tenant  grievance  request.  HUD  has  no 
basis  to  impose  an  arbitrary  minimum 
period.  Different  PHAs  may  legitimately 
establish  different  deadlines.  Each 
individual  PHA  is  better  able  to  weigh 
the  consequences  of  different  grievance 
request  periods  for  the  PHA  and  for  the 
tenants.  In  the  statute,  the  Congress 
elected  to  prescribe  specific  periods  for 
the  notice  of  lease  termination  (e.g., 
fourteen  days  for  non-payment),  but 
declined  to  prescribe  a  specific 
mimmum  time  period  for  a  tenant  to 
submit  the  request  for  a  hearing.  The 
law  posits  only  that  the  tenant  request 
must  be  "timely".  Similarly,  the 
Department  declines  to  impose  specific 
minimum  time  periods  in  this  rule. 

HUD  is  concerned  that  the  minimum 
ten  or  fifteen  day  request  periods 
proposed  in  public  comment  could 
considerably  distort  and  delay  the 
process  for  eviction  of  a  public  housing 
tenant.  For  example,  the  Congress 
recognized  that  the  PHA  should  have 
quick  access  to  the  courts  where  a 
tenant  threatens  heahh  or  safety  of 
tenants  or  employees. 

The  Congress  therefore  provided  that 
in  such  cases  the  lease  termination 
notice  may  not  be  less  than  a 
"reasonable  time".  In  these  cases,  the 
law  does  not  define  a  fixed  minimum 
period  for  termination  of  the  lease.  The 
fixed  grievance  request  periods 
proposed  by  public  comment  are  not 
consistent  with  the  statutory 
requirement  for  "timely"  request  within 
the  period  of  the  lease  termination 
notice.  Moreover,  the  proposed  request 
periods  could  considerably  extend  the 
time  for  eviction  of  these  tenants,  and 
thereby  prolong  the  danger  for  tenants 
and  employees. 

In  an  eviction  for  non-payment  of  rent, 
delay  in  completicm  of  the  grievance 
hearing  tends  to  delay  the  process  for 
eviction  of  the  tenant  In  practice,  the 
PHA  may  not  be  able  to  commenGe  the 
judicial  eviction  action  until  expiration 
of  a  total  period  comprised  of  the  period 
for  tenant  to  request  a  grievance 
hearing,  plos  the  period  for 
determination  of  the  grievance  on  the 
tenant's  reqnest  To  facilitate  prompt 
processing  of  eviction!  for  non-payment 
of  rent,  in  accordance  with  the  statutory 
objective  (U.S.  Housing  Act  of  1937, 
section  6(c)(4KB),  42  U.S.C 
1437(d)(4)(B)}.  the  PHA  should  be  able  to 
establish  an  accelerated  deadline  for  the 
tenant  to  submit  a  request  for  hearing. 

The  notice  of  adverse  action  informs 
the  tenant  that  the  PHA  intends  to  take 
some  action  contrary  to  the  tenant's 
interest,  and  how  and  when  to  ask  for  a 


hearing.  After  receiving  the  notice,  a 
tenant  does  not  need  a  long  period  to 
submit  a  simple  request  to  grieve  on  a 
PHA  action.  There  is  no  reason  to 
believe  that  a  uniform  minimum  period 
of  ten  days  or  fifteen  days  is  more 
effective  than  a  shorter  period  in 
assuring  that  the  tenant  has  a  practical 
opportunity  to  ask  for  a  grievance 
hearing  on  PHA  adverse  action.  We  also 
remark  here,  as  in  other  contexts,  that  a 
termination  of  the  tenant's  right  to  an 
administrative  grievance  hearing  before 
the  PHA  does  not  mean  that  the  tenant 
loses  the  chance  for  a  hearing  on  the 
issue.  If  the  PHA  seeks  eviction  of  the 
tenant,  the  tenant  will  have  the 
opportunity  for  a  due  process  hearing  in 
State  court 

In  the  final  rule,  HUD  adopts  the 
recommendation  that  the  regulation 
should  set  a  general  standard  governing 
estabhshment  by  a  PHA  of  a  deadline 
for  the  tenant  to  request  a  hearing,  and 
that  the  regulation  should  not  allow  the 
use  of  unreasonable  limits.  The  final 
rule  adds  a  provision  that  the  hearing 
must  be  requested  by  a  "reasonable 
deadline  as  determined  by  the  PHA" 
(§  966Jl[c)(2)(i)). 

An  individual  PHA  may  have  good 
reason  to  set  different  deadlines  for 
different  types  of  grievance.  The  rule 
therefore  provides  that  "the  PHA  may 
establish  different  rules  for  determining 
the  deadline  for  requesting  a  hearing  in 
different  circumstances,  or  for  different 
types  of  grievance"  (J  966.31{c)(2)(ii}). 

Under  the  language  of  the  rule,  the 
decision  on  how  long  a  period  to  allow 
the  tenant  for  requesting  a  hearing 
fundamentally  rests  in  the  sound 
administrative  discretion  of  the  PHA 
The  reasonableness  of  the  deadline  is 
"determined  by  the  PHA".  The  language 
of  the  rule  ia  not  intended  as  an 
invitation  for  courts  to  fieely  second- 
guess  the  PHA  on  what  deadlines  are 
reasonable.  The  PHA  is  in  the  best 
position  to  balance  the  administrative 
and  program  consequences  of  different 
deadlines,  as  against  the  tenant  interest 
in  securing  a  grievance  hearing  on 
proposed  adverse  action.  Under 
common  State  standards  for  judicial 
review  of  agency  action,  the  PHA 
determination  of  an  amwopriate  request 
deadline  should  stand  unlets  the 
determination  is  arbitrary  and 
capricious,  i.e.,  diere  is  no  reasonable 
basis  for  the  determinatioa 

d.  PHA  Grant  of  Exceptions  to 
Deadline.  Comment  states  that  the  PHA 
should  have  authority  to  grant  good 
cause  exceptions  where  a  tenant  faila  to 
request  a  hearing  by  the  PHA  deadline, 
or  that  the  PHA  should  be  required  to 
approve  deadline  exceptiona  for  good 
cause.  The  final  rule  permits  the  PHA  to 


grant  an  exception  from  the  deadline  "if 
the  PHA  determines  that  the  exception 
is  justified  by  individual  circumstances" 
(§  g66.31(c](2}(ii]).  However,  the  rule 
does  not  require  the  PHA  to  grant 
exceptions. 

The  general  decision  to  provide  for 
good  cause  exceptions  in  the  PHA 
grievance  process,  as  well  as  the 
decision  to  grant  or  deny  an  exception 
in  a  particular  case,  should  rest  in  the 
administrative  jud^ooent  of  the  PHA 
The  authority  for  grant  of  exceptions  (to 
the  mA's  generally  applicable  deadhne 
for  requesting  a  hearing)  affords  the 
PHA  leeway  to  respond  to  special 
circumstances  in  individual  cases.  The 
rule  allows  the  PHA  flexibility  to 
respond  to  special  problems  not 
accounted  for  in  determination  of  the 
PHA  deadline  policy. 

The  Department  does  not  find 
sufficient  reason  to  direct  the  grant  of 
deadline  exceptions  in  the  PHA 
grievance  process.  A  PHA  may  properly 
judge  that  the  benefits  that  may  flow 
fi-om  allowing  exceptions  in  special 
cases  do  not  outweigh  the  benefits  of  a 
policy  that  flatly  dem*es  access  to  the 
grievance  process  for  a  tenant  who 
misses  the  grievance  deadline. 

First  if  a  PHA  elects  to  allow 
exceptions,  the  PHA  partially  forgoes 
the  advantages  of  imposing  a  grievance 
deadline.  The  PHA  loses  the 
administrative  certainty  that  the 
grievance  process  is  past  once  the 
deadline  ia  past  The  PHA  therefore 
loses  the  alrility  to  take  appropriate 
action  on  this  basis.  The  PHA's 
uncertainty  on  the  outcome  of  a 
grievance  request  is  extended  while  the 
PHA  is  deciding  whether  to  ^ant  an 
exception.  If  an  exception  is  granted,  the 
uncertainty  it  further  extended  through 
completion  of  the  grievance  hearing.  In 
contrast  if  the  PHA  decides  to  deny 
grant  of  any  deadline  exceptions,  the 
PHA  knows  the  grievance  process  is 
over  as  soon  as  the  deadline  has 
expired. 

Second,  the  PHA  may  properly 
consider  the  administrative  burden  of 
processing  requests  for  exception — with 
the  need  to  siR  through  individual 
exception  requests  to  determine  if  there 
is  good  cause  for  excq}tion.  Processing 
of  exception  requests  burdens  the  PHA 
with  the  need  to  determine  that 
individual  requests  are  bona  fide,  and 
are  based  on  grounds  which  justify  an 
exception.  By  deciding  to  allow 
exceptions,  die  PHA  is  necessarily 
exposed  to  the  administrative  burdens 
of  the  process  for  grant  of  exceptions,  as 
well  as  the  burden  of  carrying  forward 
the  hearing  process  if  the  exception  is 
granted.  The  PHA  may  lack,  er  believe 


Federal  Regtoter  /  Vol.  53.  No.  168  /  Tuesday.  August  30.  1988  /  Rules  and  Regulations         33279 


that  it  lacks,  ability  to  readily 
distinguish  between  good  faith  claims 
for  exception,  and  specious  excuses  for 
missing  the  deadline. 

Third,  opening  the  door  to  PHA 
consideration  of  requests  for  exception 
on  behalf  of  tenants  who  miss  the 
deadline  may  diminish  the  pressure  for 
tenants  to  comply  with  the  deadline. 

In  short,  a  PHA  may  have  good  and 
sufficient  reason  to  establish  a  flat 
deadline  for  requesting  a  hearing  under 
the  PHA  grievance  process,  without 
allowing  any  exception. 

6.  Elements  of  Hearing 

a.  Person  Conducting  Hearing — (1) 
Selection  of  Hearing  Officer — Statute 
and  Rule.  Section  6(k)(2)  of  the  U.S. 
Housing  Act  of  1937  provides  that  the 
hearing  on  a  proposed  PHA  adverse 
action  must  be  held  "before  an  impartial 
party"  (42  U.S.C.  1437d(k)(2)). 

The  rule  (9  966.32(a))  states  that: 

(1)  A  hearing  under  the  HlA's 
administrative  grievance  procedure  shall  be 
conducted  by  a  person  or  persons  (who  may 
be  an  employee  or  officer  of  the  PHA] 
designated  by  the  PHA  in  the  manner 
required  under  the  PHA's  grievance 
procedure. 

(2)  The  hearing  officer  shall  be  someone 
other  than  the  person  who  made  or  approved 
the  decision  for  the  proposed  adverse  action 
under  review  or  a  subordinate  of  such 
person. 

(2)  Designation  of  PHA  Officer  or 
Employee  As  Hearing  Officer.  PHA 
comment  broadly  supports  the  hearing 
procedures.  Conunent  approves  the 
PHA's  broad  authority  to  designate  a 
hearing  officer,  and  to  appoint  an  officer 
or  employee  of  the  PHA.  The  PHA  may 
designate  a  hearing  officer  who  has 
knowledge  and  experience  of  the  PHA 
and  the  public  housing  program. 
Comment  notes  that  this  background 
will  help  a  hearing  officer  arrive  at  a 
solid,  responsible  and  impartial 
decision. 

The  Department  believes  that  the 
PHA  should  have  wide  discretion  to 
appoint  as  hearing  officer  a  person  with 
knowledge  of  the  program,  and  of 
technical  program  requirements  and 
procedures  (such  as  technical 
procedures  for  determination  of  the 
tenant  rent  in  accordance  with  the  U.S. 
Housing  Act  of  1937  and  HUD  rules). 
The  Department  has  stated  that: 

this  familiarity  can  assist  in  a  more  rapid, 
more  economical  and  more  accurate 
determination  on  the  points  at  issue.  The 
PHA  hearing  process  should  be  able  to 
benefit  from  the  experience  of  the  hearing 
offlcer,  especially  knowledge  concerning 
program  requirements  and  procedures.  (49  FR 
12229.  March  29. 1984.) 


The  rule  prohibits  use  of  a  hearing 
officer  participated  in  ("made  or 
approved")  the  challenged  decision,  or  a 
subordinate  of  that  person.  By 
prohibiting  use  of  a  subordinate  of  the 
original  decision-maker,  HUD  seeks  to 
assure  that  the  hearing  officer  is  not 
subject  to  the  pressures  of  a  superior, 
and  to  thus  enhance  the  independence 
and  objectivity  of  the  hearing  process. 
The  rule  specifies  that  a  person  who 
"approved"  the  original  decision  may 
not  conduct  the  informal  hearing. 

Legal  aid  comment  asserts  that  the 
authority  of  the  PHA  to  designate  a 
hearing  officer  is  too  broad.  Comment 
especially  objects  to  appointing  an 
officer  or  employee  of  the  PHA  as  the 
hearing  officer.  Comment  claims  that  a 
PHA  officer  or  employee  is  not  impartial 
and  disinterested.  A  tenant  will  see  the 
grievance  hearing  as  a  kangaroo  court. 
Comment  objects  to  permitting  the  PHA 
to  use  a  hearing  officer  who  is  a 
superior  of  the  decision-maker,  or  is  a 
co-worker  or  peer  of  the  decision-maker. 

HUD  has  not  revised  the  proposed 
provisions  on  designation  of  the  hearing 
officer.  In  the  context  of  the 
administrative  grievance  process  for  the 
public  housing  program,  the  standards 
stated  in  the  proposed  rule  are  a 
sufficient  guarantee  of  impartiality. 

The  purpose  of  the  grievance  hearing 
is  to  give  the  tenant  a  chance  for  a 
review  of  the  PHA  decision,  to  see  if  the 
PHA  has  violated  an  applicable  law  or 
rule.  In  the  administrative  hearing,  the 
tenant  gets  the  benefit  of  a  second  look 
at  the  challenged  decision,  by  someone 
other  than  a  person  who  made  or 
approved  the  original  decision. 

Since  the  hearing  officer — including  a 
superior,  peer  or  co-worker  of  the 
decision-maker — did  not  make  or 
approve  the  original  decision  challenged 
in  the  grievance  hearing — the  review  is 
not  prejudiced  by  the  mind-set  of  the 
original  decision-maker.  Through  this 
review,  PHA  error  can  be  uncovered 
and  rectified. 

In  objecting  to  the  authority  for  the 
PHA  to  use  a  superior  of  the  decision- 
maker as  the  hearing  officer,  legal  aid 
comment  suggests  that  a  grievance  may 
arise  from  application  of  a  faulty  policy 
by  the  decision  maker.  The  hearing 
officer  may  be  the  person  who 
promulgated  the  PHA  policy.  If  the 
policy  is  flawed,  the  person  who 
implemented  the  policy  cannot  be  an 
independent  hearing  officer. 

In  response,  several  points  should  be 
remarked: 

— The  purpose  of  a  grievance  hearing  is 
to  decide  whether  the  PHA  has  violated 
some  law  or  rule.  The  grievance  hearing 
is  not  a  forum  for  consideration  of 


general  policy  issues  or  class  grievances 
(for  reasons  discussed  elsewhere  in  this 
Preamble.  See  section  V.D.2.a).  The 
question  whether  the  PHA  policy  is  or  is 
not  "faulty"  is  not  at  issue  in  the 
grievance  hearing. 

— If  a  tenant  challenges  the  application 
of  a  policy  to  the  tenant  (i.e.,  whether 
the  application  of  the  policy  violates 
some  law  or  rule),  a  person  involved  in 
original  issuance  of  the  policy  may 
properly  consider  whether  the  policy 
has  been  properly  carried  out  with 
regard  to  the  tenant.  Indeed,  there  may 
be  considerable  advantage  in  using  as 
hearing  officer  a  person  who  has  direct 
and  intimate  knowledge  of  the  policy. 

The  1983  law  provides  that  a  statutory 
grievance  hearing  must  be  conducted 
"before  an  impartial  party".  A  hearing 
officer  who  is  an  officer  or  employee  of 
the  PHA,  or  who  is  a  superior,  peer  of 
co-worker  of  the  decision-maker,  is  able 
to  provide  an  impartial  second  look  at 
the  challenged  decision.  In  Lopez  v. 
Phipps  Plaza  (498  F.2d  937.  943  (2d  Cir. 
1974))  (rejecting  due  process  objection  to 
appointment  of  hearing  officer  in 
subsidized  housing),  the  opinion  by 
Judge  Friendly  notes  that  a  housing 
authority  official  does  not  lack 
impartiahty  simply  because  he  is  an 
officer  of  the  housing  authority.  The 
opinion  states  that: 

As  the  hearing  requirement  is  imposed  on 
more  and  more  agencies  *  *  *.  there  will  be 
greater  and  greater  necessity  for  entrusting 
decision  to  agency  personnel  •  *  •  * 
Moreover,  confiding  the  [hearing]  decision 
*  *  *  to  a  person  with  experience  in  the 
management  of  housing  projects  has  positive 
factors*  *  *  • 

In  Lopez,  the  court  also  notes 
approvingly  that  under  prior  public 
housing  grievance  procedures  there  are 
no  specific  restrictions  on  who  the  PHA 
may  appoint  as  an  "impartial  hearing 
officer"  (498  F.2d  at  944  n.  5). 

In  considering  the  elements  of  a  due 
process  administrative  hearing,  the 
Supreme  Court  has  concluded  that  an 
agency  official  is  not  barred  from  acting 
as  impartial  hearing  officer,  so  long  as 
the  hearing  officer  has  not  "participated 
in  making  the  determination  under 
review"  [Goldberg  v.  Kelly.  397  U.S.  254, 
271,  90  S.  Ct.  1011, 1022  (1970)).  This  rule 
prohibits  the  designation  of  a  hearing 
officer  who  participated  in  ("made  or 
approved")  the  challenged  decision. 

Comment  asks  that  the  rule  be  revised 
to  make  sure  that  the  hearing  officer  has 
no  ex  parte  contacts  with  PHA  officials. 
HUD  sees  no  need  for  a  provision 
barring  contacts  with  PHA  officials.  The 
PHA  should  have  flexibility  in 
structuring  the  administrative  grievance 
process.  PHA  discretion  should  not  be 


FadenJ  Rafflstar  /  Vol.  53.  Na  168  /  Tneaday.  August  30,  1988  /  Rulei  and  Regdations 


constncted  by  uniwcessary  or  oritr- 
detaiied  Fednal  rules;  or  by  roles 
modelled  on  judicial  procedures.  There 
should  be  room  for  adopticm  of  hearing 
procedures  which  allow  oonsidaable 
informality  in  conduct  of  the  hearing,  or 
which  allow  a  PHA  to  organize  a 
hearing  process  in  unconventional 
ways — for  example,  with  authority  for 
the  bearing  officer  to  actively 
investigate  the  facts,  and  question 
persons,  including  PHA  employees  or 
officials,  who  may  have  knowledge  of 
the  facts. 

Of  course,  the  PHA's  hearing 
procedure,  and  the  actions  of  a  hearing 
officer  under  the  procedure,  must  be 
consistent  with  the  purpose  of  the 
hearing  process — to  provide  the  tenant 
with  the  opportunity  for  a  fair  hearing 
on  grievabte  issues.  The  hearing  officer 
may  not  coUude  with  the  PHA  to  deny 
the  tenant  a  real  "opportunity  for  an 
informal  hearing",  as  required  by  the 
law  and  the  rule  §  96a31(alCl)). 

(3)  Elimination  of  Requirements  For 
Use  of  Hearing  Panel  and  For  Tenant 
Participation  In  Selection.  Under  the  old 
lease  and  grievance  rule,  the  PHA  and 
the  tenant  participate  on  equal  terms  in 
selection  of  a  hearing  ofGcer  or  hearing 
panel.  Under  the  new  rule,  the  hearing  is 
conducted  by  a  "person  or  persons" 
selected  by  the  PHA  (§  966.32(a)(1)).  The 
PHA  decides  whether  to  use  a  panel  or 
single  hearing  officer. 

Legal  aid  comment  objects  to 
eliminating  the  old  rule  requirement  to 
use  a  hearing  panel  (unless  the  tenant 
and  PHA  agree  on  appointment  of  a 
single  hearing  officer).  Comment  also 
objects  to  eliminating  the  requirement 
for  the  tenant  to  participate  in  selecting 
the  officer.  Comment  claims  that  tenant 
participation  insures  impartialitj'. 

PHA  comment  favors  permitting  the 
PHA  to  designate  the  hearing  officer, 
and  the  related  authority  to  appoint  a 
PHA  employee  or  official  as  the  hearing 
officer.  PHA  comment  points  out 
practical  problems  in  administration  of 
the  old  system.  There  are  problems 
finding  citizens  to  serve  as  hearing 
officers.  The  old  rule  does  not  provide  a 
mechanism  to  appoint  a  grievance 
officer  when  local  volunteers  cannot  be 
fo>jnd.  PHA  comment  notes  that  with 
elimination  of  the  panel  requirement 
hearings  can  be  conducted  more 
expeditiously.  Under  the  old  rule. 
^'".Trinfl  panel  selection  can  take  weeks. 

The  procedure  for  selection  of  hearing 
officers  under  the  old  rule  is  expensive, 
cumbersome  and  slow.  The  old 
procedure  is  structured  in  a  way  that 
gives  opportunities  for  the  tenant  to 
hamstring  the  hearing  process,  by 
refusing  to  cooperate  in  expeditious 
appointment  of  panel  members 


(allowing,  for  example,  the  tenant  or 
tenant  counsel  to  delay  the  point  at 
which  die  PHA  can  coramMice  fudidal 
action  to  evict  a  tmant  for  non-payment 
of  rent).  In  HUD'S  view,  tiiere  is  no 
justifioBtion  for  retention  of  the 
unsatisfactory  system  under  the  old  rale. 

(4)  Antiwrity  of  Hearing  CMRcer.  To 
operate  a  practical  and  orderly  hearing 
macfainery,  the  hearing  officer  most  have 
authority  to  regulate  the  comhict  of  the 
hearing,  indnding  determ&iatioiw  on  the 
relevance  of  proof  that  may  be  offend, 
and  of  the  manner  in  which  evidence  is 
presented.  The  rule  tfaereliDre  states 
(§  9ea32tc)); 

"The  hearing  officer  may  regulate  Ate 
conduct  of  the  administrative  grievance 
hearing  in  accordance  with  the  PHA's 
admin^trative  grievance  procedure." 

b.  Right  of  Tenant  to  Examiae 
ReievoBtPHA  Maierial»—{1)  Statute 
and  Regnlation.  Section  6(kHS)  of  the 
U.S.  Housing  Act  of  1937  provides  that 
in  an  admmistrative  grievance  hearing 
on  proposed  PHA  advene  acticm  the 
tenant  must  'iiave  an  opportunity  to 
examine  any  documents  or  records  of 
regulations  related  to  the  proposed 
[advKse)  action"  (42  U.S.C.  1437d(kK3)). 

The  final  rule  provides  (}  gee.32^d)}: 

The  Tenant  shall  be  permitted  to  examine 
and  copy  any  relevant  non-privileged 
documents  in  the  possession  or  control  of  the 
PHA,  indading  records  or  regulations.  This 
opportunity  ahail  l>e  given  at  a  time  that  will 
give  the  Tenant  a  reaaooable  opportunity  to 
make  use  of  the  infotmation  in  the  grievance 
proceeding.  If  the  PHA  fails  to  produce 
documents  timely,  in  response  to  the  Tenant's 
request  for  examination,  the  hearing  officer 
may  prohibit  the  PHA  from  using  the 
documents  at  tlie  hearing. 

(2)  When  PHA  Must  Produce 
Documents.  Some  comment  endorses 
proposed  provisions  requiring  the  PHA 
to  make  relevant  documents  available 
for  examination  by  the  tenant.  Other 
comment  reconunends  that  the  PHA 
should  be  required  to  produce 
documents  before  hearing,  so  that  the 
tenant  can  make  effective  use  of 
documents  produced  by  the  PHA. 
Comment  states  that  the  regulation 
should  specify  a  minimum  period  of 
access  by  the  tenant  before  the 
grievance  hearing  (such  as  5  days). 

Comment  which  recommends  that 
HUD  require  the  PHA  to  produce 
documents  prior  to  the  "hearing"  are  not 
adopted  in  the  final  rule.  The  rule  does 
not  regulate  in  detail  the  procedure  for 
making  the  information  available  to  the 
tenant.  The  proposed  rule  also  does  not 
assume  a  clear  and  neat  distinction 
between  a  pre-hearing  "discovery" 
phase,  and  the  "hearing"  proper.  The 
informal  hearing  may  unfold  as  a 
meeting,  or  a  series  of  informal  meetings 


or  exchanges,  between  die  parties  and 
the  hearing  officer.  Hie  PHA  will 
possess  considerable  discretion  to 
determine  the  incidents  of  the  hearing 
process,  so  long  as  the  proceta  is 
consistmt  with  the  mininnun  elements 
defined  in  the  statute  and  the  rule,  tn 
addition,  die  hearing  (rfiicer  has  a  broad 
authority  to  decide  issues  concerning 
the  prodttctkn  of  docmnents. 

Given  the  variable  character  of  the 
local  hearing  prooesa,  and  of  the 
particular  matters  to  be  examined,  the 
rule  does  not  specify  the  point  of  the 
hearing  process  at  which  infotmatian  in 
the  hands  of  the  PHA  must  be  furnished 
to  the  twoant  Rather,  the  role  focuses  on 
a  practical  qoastiflo— ^vfaedier  the 
informatkai  is  given  at  a  time  that 
provides  a  "reasonable  opportimity"  to 
make  use  of  the  infonnation  for 
purposes  of  the  hearing. 

Comment  vriach  urges  that  the  PHA 
should  have  to  produce  the  documents 
in  advance  of  the  hearing"  assiune  that 
the  hearing  process  is  structured  with  a 
clear  distinction  between  a  (Hre-hearing 
phase,  and  the  hearing  itself.  This 
position  is  implidtiy  modelled  on  the 
conventional  judicial  process  for  trial  of 
a  lawsuit  where  there  is 
characteristicaUy  a  dear  distinction 
between  the  pre-trial  discovery  phase 
and  the  trial 

The  1983  law  does  not  dictate  that  the 
PHA  administrative  grievance  hearing 
must  be  so  stnictured.  The  PHA  should 
be  allowed  to  structure  a  grievance 
process  which  conforms  with  the 
minimum  dements  prescribed  in  the 
1983  law,  and  which  reflects  the 
judgment  and  management  discretion  of 
the  PHA.  The  grievance  process  should 
not  be  rigidly  cast  in  the  mold  of  a 
judidal  trial,  with  a  reqidrement  for  pre- 
hearing discovery.  The  tenant  has  a 
statutory  right  to  "some  kind  of  hearing" 
(see  generally  Friendly,  "Some  Kind  of 
Hearing".  123  U.  Pa.  L  Rev.  1267  (1975)), 
so  that  the  grievance  can  be  fairly 
considered  by  the  hearing  officer.  The 
tenant  does  not  have  a  right  or  need  for 
a  hearing  process  patterned  on  a  judicial 
trial. 

The  purpose  of  the  tenant's  right  to 
examine  PHA  documents  is  to  allow  the 
tenant  to  use  the  documents  for 
purposes  of  the  hearing,  such  as  to  show 
the  hearing  officer  that  the  tenant's  rent 
is  not  rightly  computed;  or  to  show  the 
hearing  officer  that  the  PHA  does  not 
have  grounds  to  terminate  the  tenancy. 
This  objective  is  wholly  protected  by 
providing  that  the  tenant  must  have  a 
"reasonable  opportunity"  to  use  the 
information  in  the  proceeding.  Of 
course,  the  PHA  and  the  tenant  may 
dispute,  in  a  particular  instance. 
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whether  the  tenant  has  or  has  not  had  a 
reasonable  opportunity  for  examination 
of  the  document  for  use  in  the  hearing 
proceeding.  The  PHA  and  tenant  may 
also  dispute  the  proper  cure  for  the 
problem — e.g.,  by  a  delay  in  the 
proceedings  so  that  the  tenant  has  more 
time  for  preparation.  These  issues  may 
be  decided  by  the  hearing  officer. 

Comment  states  that  the  PHA  should 
be  prohibited  from  relying  on  documents 
not  produced  by  the  l4lA  for 
examination  by  the  tenant  HUD  agrees 
that  a  PHA  which  fails  to  make 
discovery  of  documents  should  be 
subject  to  appropriate  remedy,  including 
the  possibility  that  the  PHA  may  be 
precluded  from  using  the  documents  in 
the  hearing.  The  nature  of  the  remedy 
should  be  decided  by  the  hearing  officer, 
in  light  of  the  particular  circumstances 
and  the  requirements  of  the  PHA 
administrative  grievance  procedure.  The 
rule  should  not  prohibit  HiA  use  of  the 
documents  across  the  board,  in  all 
cases.  The  existence  or  d^ree  of  PHA 
fault,  the  harm  to  the  tenant  and  the 
most  appn^riate  cure  for  the  failure, 
will  differ  in  different  cases.  In  some 
cases,  the  PHA  failure  to  produce  a 
docmnent  may  be  inadvertent  and 
iimocuous.  In  other  cases,  the  failure 
may  proceed  from  deliberate 
concealment  by  the  PHA,  and  may 
severely  hinder  the  tenant's 
presentation  of  the  grievance.  The  final 
rule  adds  a  new  provision  that  if  the 
PHA  fails  to  produce  documents  timely, 
in  response  to  the  tenant's  request  for 
examination,  the  hearing  officer  may 
prohibit  the  PHA  from  using  the 
documents  at  the  hearing. 

(3)  Possession  or  Control  of 
Dociunents.  The  proposed  rule  required 
the  PHA  to  produce  relevant  documents 
"in  the  possession  of  the  PHA". 
Comment  states  that  the  rule  should 
require  the  PHA  to  discover  documents 
under  control  of  the  PHA.  This  provision 
would  guard  against  the  possibility  of  a 
PHA  evading  production  of  documents 
by  transferring  the  documents  to 
another  party,  such  as  the  PHA 
attorney. 

The  final  rule  provides  that  the  PHA 
must  produce  documents  which  are  "in 
the  possession  or  controF'  of  the  PHA. 

(4]  Relevance  of  Documents; 
Privileged  Documents.  Comment  objects 
to  giving  the  tenant  a  right  of  access  to 
"any"  relevant  material,  and  notes  that 
the  rule  does  not  say  who  determines 
"relevance".  The  tenant  should  not  be 
allowed  to  "rummage  at  random" 
through  PHA  documents,  which  may 
violate  the  privacy  and  confidentiality 
of  tenant  records.  Comment 
recommends  revising  the  rule  to  provide 


that  the  PHA  has  an  rbsolute  right  to 
refuse  access  to  confidential  files. 

Under  the  rule,  the  tenant  has  no  right 
to  "rummage  at  random",  only  a  right  to 
examine  relevant  documents.  If  there  is 
a  dispute  on  relevance  of  documents 
demanded,  the  hearing  officer  may 
decide  the  relevance  of  docimients 
sought  by  the  tenant.  The  PHA  may 
establish  procedures  needed  to 
safeguard  privacy  and  confidentiality  of 
tenant  records. 

The  final  rule  clarifies  that  the  tenant 
does  not  have  a  right  to  examine  PHA 
documents  which  are  privileged.  The 
PHA  must  give  the  tenant  the 
opportunity  to  examine  any  relevant 
"non-privileged"  documents.  The  rule 
does  not  disturb  the  PHA's  right  to  deny 
production  of  privileged  documents  in 
accordance  with  State  law,  for  example 
a  State-created  right  to  withhold 
documents  subject  to  attorney  client 
privilege.  At  the  same  time,  however, 
the  rule  does  not  establish  any  Federal 
privilege  against  production,  or  any 
rules  governing  the  circumstances  in 
which  a  privilege  arises.  Rather,  the  rule 
defers  to  State  law  determining  the 
existence  or  non-existence  of  privilege, 
and  therefore  to  State  policy  underiying 
the  grant  or  denial  of  a  privilege.  The 
tenant's  Federal  right  to  examine  PHA 
dociunents  related  to  proposed  adverse 
action  does  not  sweep  aside  State-law 
privileges  against  production  of 
dociunents. 

c.  Evidence — (1).  Statute  and  Rule. 
Section  6(k)(5]  of  the  U.S.  Housing  Act 
of  1937  provides  that  in  a  hearing  on 
proposed  adverse  action  the  tenant  will 
"be  entitled  to  ask  questions  of 
witnesses  and  have  others  make 
statements  on  his  behalf  (42  U.S.C. 
1437d(k)(5)). 

The  final  rule  provides  (8  966.32(e)): 

(1)  The  Tenant  and  the  PHA  may  present 
evidence,  and  may  question  any  witnesses. 
The  Tenant  and  the  PHA  may  have  others 
make  statements  at  the  hearing. 

(2)  Evidence  may  be  considered  without 
regard  to  admissibility  under  the  rules  of 
evidence  which  apply  in  judicial 
proceedings." 

(2)  Acceptability  of  Evidence.  In 
receiving  and  weighing  evidence  offered 
by  the  parties,  the  hearing  officer  is  not 
bound  by  the  rules  of  evidence  which 
apply  in  a  court  (§  966.32(e)(2)).  The 
formal  rules  of  evidence  in  a  judicial 
proceeding  are  not  suitable  for  the 
informal  grievance  hearings  required 
under  this  rule. 

Comment  states  that  the  rule  should 
prohibit  use  hearsay  evidence,  or  use  of 
hearsay  as  the  "primary"  evidence.  The 
PHA  may  try  to  estabhsh  a  case  at 
hearing  by  written  declaration,  or  other 


hearsay  testimony,  thus  avoiding  cross- 
examination  of  witnesses.  The  PHA  and 
the  tenant  should  be  required  to  produce 
any  witnesses  on  whose  statements  they 
propose  to  rely.  Comment  also  claims 
that  lack  of  standards  on  acceptability 
of  hearsay  evidence  is  an  invitation  to 
untested  innuendo. 

The  final  rule  does  not  prohibit  use  of 
"hearsay"  evidence,  or  add  any 
additional  rules  on  admissibility  of 
evidence.  Public  comment  does  not 
demonstrate  a  need  to  complicate  PHA 
administration  of  the  grievance  process 
by  imposing  technical  rules  of  evidence. 
The  HUD  regulation  should  not  import 
into  the  informal  grievance  hearing  the 
arcane  and  artificial  complexities  of  the 
evidentiary  rules  applied  in  a  court  trial, 
or  even  a  simplified  version  of  those 
rules.  When  applied  in  the 
administrative  grievance  process,  a 
broad  hearsay  prohibition  may  force  the 
rejection  of  valid  and  probative 
evidence  of  the  truth. 

The  use  of  more  complicated  hearing 
rules,  including  technical  restrictions  on 
the  reception  and  use  of  certain  types  of 
evidence,  would  tend  to  force  PHAs  to 
use  hearing  officers  who  are  able  to 
understand  and  work  with  the  rules. 
Imposition  of  complicated  evidentiary 
and  other  procedural  requirements  tends 
to  promote  PHA  employment  of  lawyers 
and  other  law-trained  professionals  as 
hearing  officers.  The  national  public 
housing  grievance  requirements  should 
be  stated  as  simply  as  possible,  to 
permit  the  broadest  freedom  to  choose 
lay  hearing  officers,  including  tenants, 
PHA  employees,  or  other  persons  drawn 
from  the  community.  Persons  who  are 
not  expert  in  the  law  are  well  able  to 
serve  as  administrative  hearing  officers, 
so  long  as  HUD  does  not  burden  the 
informal  hearing  process  with  unneeded 
technical  requirements. 

The  purpose  of  the  hearing  on  any 
question  of  fact  is  to  determine  the  truth 
respecting  the  question  at  issue.  A 
prohibition  against  use  of  technical 
"hearsay"  may  prevent  the  use  of 
valuable  evidence  which  could  properly 
inform  the  decision  of  the  hearing 
officer.  In  the  context  of  an 
administrative  grievance  proceeding,  the 
use  of  evidence  other  than  direct 
testimony  by  a  witness  to  the  events  or 
facts  at  issue  may  properly  influence  the 
judgment  of  the  hearing  officer  on  the 
weight  or  significance  of  the  evidence. 
In  deciding  to  admit  and  consider  a 
written  declaration  or  other  "hearsay" 
as  evidence  on  some  issue  of  fact  the 
hearing  officer  may  discount  the 
probative  value  of  e\idence  as  to  which 
the  parties  or  the  hearing  officer  have 
not  had  the  opportunity  to  cross- 
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examine  the  witneM  in  die  cettrse  ef  the 
hearing.  The  hearing  officer  may  refuse 
to  receive  hearsay  evidence,  or  may 
decline  to  believe  the  evidence  received. 
The  decision  of  the  hearing  officer 
should  be  based  on  good  judgment  and 
common  sense  as  to  the  force  of  the 
information  offered  in  proof.  As  a  matter 
of  local  choice,  the  PHA  administrative 
grievance  procedure  may  restrict  or 
regulate  use  of  hearsay  in  the  local 
grievance  process.  However,  HUD 
should  not  nationally  impose  this 
restriction  on  the  local  grievance 
process. 

(3)  Use  of  Statements.  The  statute 
requires,  and  the  rule  correspondingly 
provides,  that  the  tenant  may  "have 
others  make  statements"  on  behalf  of 
the  tenant  (U.S.  Housing  Act  of  1937, 
section  6{k)(5).  42  U.S.C.  1437d{k)(5): 
S  g66.32(e)(l)).  The  statute  and  rule  also 
provide  that  die  tenant  is  entitled  to 
representation  by  a  person  of  his  choice. 
(U.S,  Housing  Act  of  1937.  section 
6{k)(4).42  U.S.C.  1437d(k)(4):  S  966.32(b): 
see  section  V.E.6.d  of  this  Preamble.) 

The  rule  separately  states  that  the 
tenant  (as  well  as  the  PHA)  "may 
present  evidence,  and  may  question  any 
witnesses"  (§  96e.32(e))l]). 

Comment  expresses  concern  that  the 
rule  language  on  use  of  tenant 
"statements"  is  not  clear.  Comment  asks 
if  the  language  means  that  the  tenant 
may  submit  written  statements  by 
persons  not  present  at  the  hearing,  or 
only  means  that  the  tenant  has  a  right  to 
have  people  appear  and  testify  for  the 
tenant.  If  the  tenant  has  a  right  to  submit 
written  statements,  the  PHA  should 
have  the  same  right.  Comment  asks 
clarification  that  the  PHA  has  a  right  to 
question  tenant  statements,  and  the 
people  who  make  the  statements. 

The  statutory  authority  for  a  tenant  to 
have  "others"  make  "statements"  on 
behalf  of  the  tenant  does  not  explicitly 
distinguish  between  statements  offered 
as  proof  of  some  fact,  i.e.,  as  evidence, 
or  other  statements  offered  in  support  of 
the  tenant's  position,  e.g.,  as  argiunent 
or  discussion.  In  this  rule,  HUD  finds  no 
present  need  to  distinguish  between 
these  possible  apphcations  of  the 
statutory  requirement.  Rather  the  rule 
broadly  allows  the  submission  of 
"statements" — whether  or  not  offered  as 
evidence  of  a  fact.  Where  the  statement 
is  in  the  nature  of  evidence,  the  right  to 
have  "others"  make  "statements" 
overlaps  the  regulatory  right  to  present 
"evidence"  supporting  the  position  of 
the  tenant.  Where  the  statement  is  in  the 
nature  of  argument,  the  right  to  make 
statements  partially  overlaps  the  right  of 
the  tenant  to  have  representation  chosen 
by  the  tenant. 


The  final  rule  is  revised  to  provide 
that  the  right  to  submit  "statements" — 
like  the  ri^t  to  present  evidence  at  the 
hearing — applies  sjnnmetrically  to  both 
the  PHA  and  the  tenant  (S  96e.32(e)(l)). 
The  mA  should  have  an  equal  r^t  to 
present  its  position  at  the  hearing,  both 
in  presentation  of  evidence,  and  in 
presentation  of  ai:guments  that  support 
the  position  of  the  PHA. 

Comment  on  the  tenant's  right  to 
submit  written  statements,  and  on  the 
right  of  the  PHA  to  question  persons 
who  make  statements,  fundamentally 
raises  the  same  issue  treated  above  in 
the  discussion  of  "hearsay"  evidence. 
The  administrative  grievance  procedure 
adopted  by  a  PHA  may  regulate  the  use 
of  statements  (for  the  tenant  or  for  the 
PHA)  by  persons  not  present  at  the 
hearing.  Insofar  as  statements  are 
offered  as  evidence,  here  too  there  is  no 
need  for  HUD  to  establish  rules  on  the 
treatment  of  evidence  by  declaration  of 
persons  who  are  not  present  at  the 
hearing,  and  thus  are  not  available  to  be 
questioned  by  the  parties. 

(4)  Basis  of  Decision.  The  rule 
provides  (S  96&33(a))  that  "factual 
determinations  [by  the  hearing  officer] 
concerning  the  individual  drcimistances 
of  the  Tenant  and  Household  shall  be    ' 
based  on  evidence  presented  at  the 
hearing".  The  rule  does  not  prohibit  the 
hearing  officer  from  making  use  of 
knowledge  about  the  project  or  about 
program  requirements  and  procedures. 

Comment  objects  to  allowing  the 
hearing  officer  to  base  a  hearing 
decision  on  the  officer's  general 
information,  or  otherwise  on  facts  not 
presented  at  the  hearing,  and  which  are 
not  included  in  the  hearing  record.  (This 
concern  was  expressed  by  public 
comment  on  the  December  1982 
proposed  rule,  as  well  as  the  July  1986 
proposed  rule.)  Comment  states  that 
allowing  the  hearing  officer  to  rely  on 
prior  information  makes  a  mockery  of 
the  hearing.  The  tenant  is  not  able  to 
confront  and  cross-examine  witnesses. 
The  hearing  decision  should  be  solely 
based  on  evidence  presented  at  the 
hearing. 

HUD  believes  that  the  PHA  hearing 
process  should  be  able  to  benefit  from 
the  experience  of  the  hearing  officer. 
Indeed  the  ability  to  select  hearing 
officers  with  relevant  knowledge  about 
the  project  and  program  is  one  of  the 
important  advantages  of  using  the 
informal  administrative  grievance 
procedure  instead  of  the  courts. 

For  the  types  of  issues  most  often 
raised  in  a  public  housing  grievance 
hearing,  the  special  knowledge  of  the 
hearing  officer  may  be  of  great  help  in 
reaching  a  decision  which  is  accurate, 


fair  and  fast.  PHA  management  and 
hearing  resources  are  not  wasted  by  die 
need  to  prove  common  points  at  each 
successive  individual  hearing  before  the 
same  hearing  officer.  For  example, 
grievance  hearings  often  involve  the 
question  whether  a  tenant's  rent  was 
correctly  computed  imder  HUD 
regulations  and  procedures.  The  hearing 
officer  may  develop  some  expertise  in 
HUD  regulations  and  procedures  for 
these  computations. 

The  PHA  is  not  required  to  obtain  for 
each  new  hearing  a  hearing  officer  who 
is  innocent  of  relevant  general  program 
knowledge.  If  the  officer  possesses 
general  program  knowledge  relevant  to 
the  issue  at  hearing,  the  officer  should 
not  pretend,  in  eadh  new  hearing,  that 
points  of  general  information  are  novel 
and  must  be  demonstrated  anew  (by 
receiving  in  evidence  the  same  HUD 
regulations  and  procedures,  or  by 
hearing  the  same  testimony  by  the  same 
witnesses). 

Allowing  the  hearing  officer  to  rely  on 
prior  general  or  program  knowledge  and 
experience  does  not.  as  implied  by 
comment,  intrinsically  bias  the  hearing 
in  favor  of  the  PHA.  fhe  use  of  a 
hearing  officer  with  better  general 
knowledge  or  expertise  will  tend  to 
produce  better  decisions— decisions 
based  on  a  correct  understanding  of  the 
relation  between  the  individual 
circumstances  of  the  tenant  (shown  by 
evidence  presented  at  the  hearing)  and 
general  program  requirements  or 
circimistances.  If  the  hearing  officer  is 
knowledgeable,  the  hearing  officer  may 
be  better  able  to  penetrate  THA 
misttikes  in  applying  technical 
procedures,  may  be  less  likely  to  defer 
to  the  PHA's  assumed  expertise.  In 
addition,  permitting  reliance  on  the 
officer's  prior  general  knowledge  dose 
not  preclude  the  tenant  or  the  PHA  from 
presenting  witnesses  or  documentary 
evidence  on  any  point  at  issue,  e.g.,  to 
challenge  the  PHA's  construction  of 
HUD  requirements  as  appUed  to  the 
individual  tenant. 

Allowing  the  hearing  officer  to  make 
use  of  general  program  information  not 
presented  at  the  hearing  is  supported  by 
the  legislative  history  of  the  grievance 
hearing  requirement  under  section  6(k) 
of  the  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437d(k)).  The  bill  reported  by  the 
House  Banking  Committee  would  have 
required  a  PHA  to  establish  an 
administrative  grievance  procedure  that 
would  provide  tenants  an  opportunity  to 
be  heard  "in  accordance  with  the  basic 
safeguards  of  due  process"  (Report  98- 
123  on  H.R.  1,  P.  175).  The  bill  did  not 
state  the  list  of  administrative  hearing 
requirements  contained  in  the  law  as 
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finally  enacted.  However,  in  reporting 
out  the  bill,  the  Housing  Banking 
Conunittee  stated  a  list  of  elements 
which  must  be  included  in  the  PHA 
hearing  process  under  the  bill  (Report 
98-123  on  H.R.  1,  p.  36).  which  is 
generally  similar  to  the  list  of 
aifaunistrative  hearing  requirements  in 
the  law  as  passed  by  the  Congress.  The 
hearing  requirements  listed  in  the 
Report  of  the  House  Conunittee  included 
"a  decision  based  solely  on  the  record 
and  explained  in  writing".  The 
requirement  of  a  decision  "based  solely 
on  the  record"  was  deleted  in  the  final 
legislation.  This  legislative  history 
supports  the  conclusion  that  in  reaching 
a  decision  the  hearing  officer  may  use 
general  information  already  known  to 
the  hearing  officer,  and  not  contained  in 
the  record  of  the  proceeding. 

Comment  challenges  HUD's  reading  of 
the  legislative  history.  The  comment 
claims  that  if  the  Congress  intended  a 
break  from  past  practice  under  the  HUD 
lease  and  grievance  requirements  the 
Con9«8s  would  have  said  so  expliddy. 
This  comment  does  not  support  a 
change  in  HUD's  analysis  of  the  law  and 
legislative  history.  The  duty  of  the 
Department  is  to  carry  out  the  law 
actually  enacted  by  the  Congress,  not  to 
imagine  what  the  Congress  would  have 
or  should  have  done,  or  to  invent 
supposed  statutory  restrictions  not 
stated  in  the  law. 

In  reading  the  legislative  history,  HUD 
properly  points  to  the  fact  that  the  text 
of  the  law  actually  passed  by  the 
Congress  does  not  include  the 
requirement  for  a  decisicHi  exclusively 
based  on  the  record,  although  this 
element  was  expUcitly  considered  and 
mentioned  by  the  House  committee.  The 
regulation  here  promulgated  is  a  fair 
implementation  of  the  statutory  hearing 
requirements  finally  passed  by  the 
Congress,  and  contained  in  the  law 
presented  for  signatiue  by  the  President. 

Comment  expresses  concern  that  the 
tenant  will  not  have  a  chance  to  correct 
inaccurate  information  (based  on  prior 
information  of  the  hearing  officer]. 
Comment  states  that  if  a  hearing  officer 
has  prior  knowledge  of  program  policies 
and  procedures,  the  officer  should 
indicate  an  intention  to  take 
administrative  notice  of  the  facts,  and 
give  the  parties  an  opportunity  to 
dispute  the  facts  during  the  hearing. 

The  final  rule  does  not  require  the 
hearing  officer  to  give  advance  notice  of 
intention  to  take  notice  of  non-record 
facts.  Under  the  rule,  the  hearing  officer 
has  ample  authority  and  opportunity  to 
inform  the  parties  that  the  hearing 
officer  may  rely  on  general  information 
not  included  in  the  hearing  record,  and 
to  give  an  opportunity  for  the  parties  to 


dispute  assumptions  or  information  of 
the  hearing  officer.  The  value  of  this 
procedure  depends  on  the  particular 
facts  and  issues  which  are  subject  to  the 
grievance  hearing,  and  should  be  left  to 
the  sound  judgment  and  discretion  of 
the  hearing  officer  in  each  informal 
hearing.  HUD  sees  no  sufficient  reason 
to  universally  impose  on  the  PHA 
grievance  hearing  a  cumbersome  two- 
step  process  in  which  the  hearing  officer 
must  in  all  cases  first  announce  that  the 
decision  may  include  non-record 
elements  (followed  by  the  opportunity  to 
offer  evidence  on  these  elements),  in 
addition  to  issuing  a  final  written 
decision  stating  the  basis  for  the 
decision  of  the  hearing  officer. 

d.  Representation  of  Tenant  Section 
6(k)(4)  of  the  U.S.  Housing  Act  of  1937 
provides  that  in  a  hearing  on  proposed 
PHA  adverse  action  the  tenant  is 
"entitled  to  be  represented  by  another 
person  of  his  choice  at  any  hearing"  (42 
U.S.C.  1437d(k){4)).  The  rule  (5  9e6.32(b)) 
provides  that  "at  its  own  expense,  the 
Tenant  may  be  represented  at  the 
hearing  by  a  person  of  the  Tenant's 
choice." 

e.  Promptness  of  Hearing.  When  a 
hearing  is  required,  the  VHA  must 
proceed  with  the  bearing  "in  a 
reasonably  expeditious  manner  and  in 
accordance  with  the  PHA's 
administrative  grievance  procedure" 
(S  966.32(f)). 

The  final  rule  eliminates  superfluous 
language  stating  that  the  expeditious 
hearing  requirement  applies  in  cases 
where  a  grievance  hearing  is  required 
under  the  rule.  All  of  the  hearing 
procedures  apply  to  a  grievance  hearing 
required  under  the  rule. 

/.  Fees  or  Costs  for  Hearing.  Comment 
recommends  that  the  rule  prohibiting  the 
PHA  &x)m  requiring  a  tenant  to  pay  any 
costs  of  the  grievance  hearing,  or  to  pay 
a  fee  of  the  hearing  officer.  This 
proposal  is  adopted. 

The  final  rule  provides  §  966.31(f)): 

Prohibition  of  hearing  fees.  The  PHA  raay 
not  require  a  Tenant  to  pay  any  hearing  fees 
or  hearing  costs  as  a  condition  for  providing 
the  Tenant  the  opportunity  for  an 
administrative  grievance  hearing  under  the 
PHA  grievance  procedure,  and  may  not 
impose  any  hearing  fees  or  hearing  costs  on 
the  Tenant.  (However,  the  PHA  may  require 
the  payment  of  Tenant  Rent  as  a  condition 
for  a  hearing  concerning  Tenant  Rent  in 
accordance  with  §966.31(d).] 

The  prohibition  of  hearing  fees  or 
costs  helps  to  preserve  the  practical 
ability  of  tenants  to  be  heard  in  the 
statutory  grievance  process.  Imposition 
of  hearing  fees  or  costs  may  discourage 
tenants  from  raising  proper  grievances 
which  are  cognizable  in  the 
administrative  grievance  process.  By 


definition,  families  participating  in  the 
program  are  poor.  A  tenant  may  be 
reluctant  to  ask  for  a  grievance  hearing 
because  the  tenant  fears  exposure  to 
possible  hearing  fees. 

Unlike  rent  owed  by  a  participant 
tenant,  hearing  fees  or  costs  are  not 
items  the  tenant  is  obUgated  to  pay  in 
the  absence  of  a  hearing.  In  addition, 
unlike  back  rents,  possible  hearing  fees 
are  not  a  major  potential  source  of  PHA 
income. 

7.  Hearing  Decision 

a.  Informing  Tenant  of  Decision. 
Section  6(k)(6)  of  the  U.S.  Housing  Act 
of  1937  requires  that  in  a  hearing  on 
proposed  PHA  adverse  action  the  tenant 
is  "entitled  to  receive  a  written  decision 
by  the  public  housing  agency  on  the 
proposed  [adverse]  action"  (42  U.S.C. 
1437d(k)(6]].  The  rule  provides 
§  966.33(a)): 

The  hearing  officer  shall  issue  a  written 
decision  which  states  the  basic  reasons  for 
the  decision  *  *  *  A  copy  of  the  hearing 
decision  shall  be  furnished  promptly  to  the 
Tenant 

(For  discussion  of  the  evidentiary  basis  of  a 
determination  concerning  individual  tenant 
circumstances,  see  section  V.E.6.c.(4)  of 
Preamble) 

The  Preamble  to  the  July  1966 
proposed  rule  notes  that 

the  statement  of  decision  *  *  *  tells  the 
family  what  was  decided,  and  the  reasons  for 
the  decision.  It  is  intended  that  the  written 
statement  of  decision  must  be  truly 
informative  as  to  the  reasons  for  the  decision. 
A  bare  and  conclusory  statement  of  the 
hearing  decision,  that  does  not  let  the  family 
know  the  basic  reasons  for  the  decision, 
would  not  satisfy  the  decision  requirement 
under  the  proposed  rule.  (51  FR  at  26520) 

PHA  comment  approves  the  provision 
of  the  proposed  rule  on  the  form  of  a 
hearing  decision. 

Other  comment  argues  that  a 
regulatory  requirement  to  state  "basic 
reasons"  for  the  grievance  decision  is 
not  adequate.  The  decision  requirement 
should  be  expanded  or  clarified. 
Comment  states  that  a  tenant  should  get 
notice  of  "specific"  reasons  for  decision. 
The  decision  should  set  out  the  factual 
basis  for  the  determination.  Comment 
states  that  the  regulation  text  should 
incorporate  the  HUD  interpretation  (in 
Preamble  to  the  July  1986  proposed  rule) 
that  a  decision  must  include  a  "truly 
informative"  statement  of  the  basic 
reasons  for  decision. 

The  language  of  the  proposed  rule  is 
not  changed.  A  simple  requirement  to 
state  "basic  reasons"  for  the  decision 
fully  carries  out  the  purpose  of  the 
written  decision. 
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l^int,  because  the  hearing  officer  must 
write  and  issue  a  decision,  the  officer  ia 
compelled  to  consider  and  articulate  the 
basic  reasons  for4he4lecUion.  Hius  the 
officer  is  more  likely  to  issue  a  decision  - 
properly  hiaed  on  the  facts  and  the  law 
at  issue  in  the  grievance  hearing. 

Second,  the  authority  of  PHA 
administrative  process,  and  of  the 
hearing  decision  on  the  tenant's 
challenge  to  WA  adverse  action,  is 
enhanced  if  a  tenant  is  presented  with 
the  basic  reasons  for  the  hearing 
decision,  rather  than  a  bare  statement  of 
the  hearing  result  Whether  or  not  a 
tenant  agrees  with  the  particular 
decision,  the  tenant  and  other  families 
are  more  likely  to  accept  the  decision  as 
a  legitimate  product  of  a  legitimate 
process. 

It  does  not  follow,  however,  that  a 
more  extensive  or  more  legalistic 
statement  of  decision  will  improve  the 
quality  of  decision,  or  the  degree  of 
tenant  satisfaction  and  acceptance.  A 
more  demanding  statement  of  the 
decision  requirement  may  be  harder  to 
write,  harder  to  understand  and  harder 
to  administer. 

HUD  also  finds  not  need  to 
incorporate  in  text  of  the  rule  the 
explanatory  language  in  the  Preamble  of 
the  proposed  rule  (which  asserts  that  the 
statement  of  decision  must  be  truly 
informative,  and  may  not  be  limited  to  a 
bare  and  conclusory  statement  of  the 
hearing  decision].  The  Preamble 
language  does  not  add  any  additional 
substantive  requirement,  but  merely 
spells  out  the  implications  of  the 
requirement  to  give  "basic  reasons"  for 
the  hearing  decision. 

HUD  recognizes  that  questions  will 
arise  as  to  what  is  a  sufficient  statement 
of  "basic  reasons"  in  a  concrete  case. 
Such  issues  naturally  arise  in 
application  of  any  regulatory  standard, 
and  will  not  be  avoided  by  a  more 
verbose  statement  of  the  rule. 

b.  Effect  of  Decision  on  PHA  or 
Tenant— {I)  When  PHA  Is  Not  Bound  By 
Decision— /oy  PHA  Determination.  The 
rule  states  circumstances  in  which  the 
PHA  is  not  bound  by  a  decision  of  the 
hearing  officer  (Sg6e.33(b)): 

The  PHA  is  not  l>ound  by  a  hearing 
decision  if: 

(1)  The  decision  concerns  a  matter  for 
which  an  administrative  grievance  hearing  is 
not  required  *  *  *  or  otherwise  in  excess  of 
the  authority  of  the  hearing  officer,  or 

(2)  The  decision  is  contrary  to  HUD 
regulations  or  requirements,  or  otherwise 
contrary  to  Federal.  State  or  local  law. 

The  rule  also  provides  (§  966.33(c)) 
that: 

If  the  PHA  determines  that  it  is  not  bound 
by  the  decision  of  the  hearing  officer,  the 


PHA  (hall  promptly  notify  the  Tenant  in 
writing  <rf  die  dBtenninatloo,  and  of  the 
reasciis  for  ^  detenBiaation. 

Legal  aid  conunent  objects  to  giving 
-the  PHA  power  to  determine  diat  the 
PHA  is  not  boand-by-dadsion  of  a 
hearing  officer  in  the  grievance  process. 
Conunent  object  to  antliorizing  die 
mA  to  repudiate  a  decision  which 
exceeds  the  authority  of  the  hearing 
officer.  The  PHA  ^oald  be  bound  by  the 
hearing  decision  unless  the  decision  is 
contrary  to  law. 

Comment  asserts  that  the  hearing 
process  is  useless  if  a  HIA  can 
unilaterally  reject  the  hearing  decision. 
Comment  suggests  that  the  decision  that 
a  grievance  determination  is  contrary  to 
law,  and  is  therefore  not  binding,  must 
be  made  by  an  impartial  party,  and  may 
not  be  made  by  the  PHA. 

PHA  comment  welcomes  the 
provisions  authorizing  a  PHA  to 
determine  that  the  PHA  is  not  bound  by 
a  hearing  decision.  Comment  notes  that 
clariBcation  of  this  issue  is  overdue. 

The  final  rule  does  not  change  the 
proposed  provisions  which  define  when 
the  PHA  is  not  bound  by  the  grievance 
decision.  These  provisions  are  important 
to  Instu^  that  the  hearing  officer 
operates  within  the  role  assigned  by  the 
PHA  grievance  procedure  tmder  this 
rule,  and  to  specify  that  the  PHA  is  not 
bound  by  illegal  decisions. 

The  purpose  of  the  hearing  process  is 
to  give  the  tenant  the  opportunity  for  a 
fair  hearing — to  ascertain  whether  a 
proposed  adverse  action  by  the  PHA  is 
in  accordance  with  law,  HUD 
regxdations  or  PHA  rules.  It  is  the  proper 
function  of  the  hearing  officer  to  decide 
the  propriety  of  the  PHA's  proposed 
adverse  action  under  the  grievance 
scheme  established  by  the  1983  Federal 
law  (section  6(k)  of  the  U.S.  Housing  Act 
of  1937. 42  U.S.C.  1437(k)).  the  HUD  rule 
which  implements  the  law,  and  the 
administrative  grievance  procedure 
adopted  by  the  PHA  under  the  rule. 

The  charge  of  the  grievance  officer  is 
io  determine  the  grievance  assigned  for 
the  officer's  decision  in  accordance  with 
this  scheme.  The  PHA  should  not  be 
bound  by  a  decision  that  strays  from 
this  charge,  or  which  otherwise  invades 
the  sphere  entrusted  to  administrative 
determination  by  the  PHA.  For  example, 
the  PHA  is  not  boimd  by  a  grievance 
determination  on  a  matter  other  than  a 
proposed  adverse  action,  by  a 
determination  concerning  general  policy 
issues  or  class  grievances,  or  by  a 
determination  on  a  matter  not  properly 
referred  to  the  hearing  officer  in 
accordance  with  the  PHA  grievance 
procedure. 

The  rule  provides  that  a  PHA  is  not 
bound  by  a  decision  contrary  to  HUD 


regulations  or  requirements,  or 
otherwise  contrary  to  Federal,  State  or 
local  law  (S  gee,33(b)(2)].  The  PHA  has 
final  responsibility  to  act  in  accordance 
with  controlling  Federal,  State  or  local 
'law,  and  this  obligation  may  not  be 
-altered  by  any  decinon  of  the  hearing 
officer  (compare  S  9e6i67(b)jDf  the  old 
lease  and  grievance  rale). 

HUD  does  not  agree  with  comment 
which  argues  that  the  right  of  the  PHA 
to  reject  the  hearing  decision  in 
specified  circumstances  means  that  the 
hearing  process  is  useless.  In  practice,  a 
PHA  will  not  and  can  not  casually  reject 
the  decision  of  the  hearing  officer. 
— ^The  hearing  is  conducted  under  the 
niA's  own  grievance  procedure,  and 
decided  by  a  hearing  officer  appointed 
by  the  PHA.  A  PHA  will  generally 
accept  that  the  grievance  hearing  is  a 
legitimate  process  for  determination 
of  disputes,  even  if  I^IA  mangement 
doesn't  agree  with  the  particular 
decision.  Once  the  grievance  is 
decided  by  the  local  hearing  officer, 
the  decision  possesses  a  moral  force — 
the  sense  that  the  dispute  has  been 
decided  by  the  proper  person  in  the 
proper  way. 
— ^Ilie  hearing  decision  possesses,  as 
well,  the  force  of  inertia.  Hie  PHA  can 
not  overtiim  the  grievance  decision 
without  taking  positive  action.  The 
PHA  must  make  the  requisite 
determination  under  this  rule  (e.g., 
that  the  decision  is  beyond  the 
authority  of  the  hearing  officer)  and 
must  notify  the  tenant  of  the  reasons 
for  the  determination. 
— ^The  requiremmt  to  state  the  reasons 
in  writing  tends  to  compel  the  PHA  to 
examine  whether  there  is  good  legal 
reason  to  reject  the  hearing 
determination.  The  determination  that 
the  PHA  is  not  bound  by  a  grievance 
decision  is  issued  by  the  mA  officials 
to  whom  the  responsibility  for  making 
the  determination  is  allocated  under 
the  PHA  grievance  procedure,  usually 
the  executive  director  or  the  PHA 
Board).  This  allocation  of 
responsibility  brings  the  issue  up  for 
explicit  examination  and  decision  by 
these  PHA  officials. 
— ^The  PHA  does  not  have  open-ended 
authority  to  decide  that  the  PHA  is 
not  bound  by  grievance  decisions — 
only  an  authority  to  reject  the 
grievance  determination  in  an 
individual  hearing,  for  one  of  the 
reasons  allowed  under  this  rale. 
— Abusive  exercise  of  this  authority  by 
PHA  management  is  potentially 
subject  to  objection  or  legal  challenge 
from  various  sources — tenants  or 
tenant  legal  representatives,  internal 
legal  or  management  reviews,  HUD 
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management  reviews.  The  PHA  may 
have  to  respond  to  lawsuits  alleging 
that  the  PHA  has  not  made  good  faith 
determinations,  or  that  the 
determinations  are  arbitrary  and 
capricious. 
— Repudiation  of  a  hearing  decision 
adverse  to  the  PHA  characteristically 
does  not  avoid  the  issue  that  was  the 
subject  of  hearing,  the  PHA  may 
proceed  with  the  adverse  action,  such 
as  a  termination  of  tenancy  or 
determination  of  rent,  but  may  again 
confront  the  issue  in  a  legal  action  to 
enforce  the  PHA  decision.  If  a  hearing 
officer  concludes  that  the  PHA 
adverse  action  is  not  justified,  a  court 
may  also  independently  reach  the 
same  conclusion. 
In  sum.  the  claim  that  PHAs  will 
commonly,  casually  or  capriciously 
overturn  valid  hearing  decisions  is  not 
plausible.  By  and  large,  PHAs  will  use 
the  authority  for  the  purpose  intended 
by  the  rule — to  avoid  distortion  of  the 
hearing  procedure  by  hearing  decisions 
which  are  ultra  vires  or  contrary  to  law. 
The  old  lease  and  grievance  procedure 
included  a  similar  provision  permitting 
the  PHA  to  issue  a  determination  that  a 
hearing  decision  is  not  binding.  Public 
comment  on  the  present  rulemaking 
does  not  indicate  that  this  authority  has 
been  widely  used  or  widely  abused. 
Legal  aid  comment  objects  to  allowing  a 
PHA  to  determine  that  the  PHA  is  not 
bound  by  a  hearing  decision.  However, 
the  same  legal  aid  comment  also 
advocates  retention  of  the  old  lease  and 
grievance  rule,  which  contains  similar 
provisions. 

(b)  Decision  Contrary  to  PHA  Rules 
and  Policy.  PHA  comment  urges  that  the 
authority  for  a  PHA  to  repudiate  the 
hearing  decision  should  be  extended  to 
cases  where  the  hearing  decision  is 
contrary  to  PHA  rules  and  policies  (as 
well  as  decisions  contrary  to  Federal, 
State  or  local  law).  NAHRO  comment 
notes  that  the  PHA  needs  to  uphold  and 
enforce  the  PHA's  own  rules  and 
regulations  for  effective  and  efficient 
management  of  the  PHA  program. 

HUD  has  not  adopted  (he  change 
recommended  by  the  PHA  comment. 
The  issue  presented  to  a  hearing  officer 
may  raise  the  question  whether 
application  of  PHA  rules  to  an 
individual  tenant  is  a  violation  of 
Federal  law.  Thus  the  hearing  officer 
should  have  jurisdiction  to  determine 
whether  the  local  rules  as  applied  to  the 
tenant  are  in  violation  of  Federal  law, 
and  the  PHA  should  be  bound  by  the 
hearing  decision  on  this  issue. 

HUD  respects  the  PHA  concern,  as 
reflected  in  public  comment,  with 
maintaining  the  authority  of  the  local 


rules  developed  by  the  PHA  for 
management  of  its  public  housing 
projects,  and  the  particular  concern  that 
decisions  of  the  hearing  officer  may 
infringe  on  the  operation  of  these  local 
rules.  Nevertheless,  at  this  time  the 
Department  believes  that  these  interests 
do  not  justify  allowing  the  PHA  to 
override  the  decision  of  the  hearing 
officer  in  the  grievance  process  for  PHA 
adverse  action. 

(c)  Who  May  Decide  Hearing 
Decision  Is  Not  Binding?  Under  the  old 
lease  and  grievance  rule,  the  authority 
to  determine  that  a  hearing  decision  is 
not  binding  is  vested  in  the  Board  of  the 
PHA.  Comment  on  this  rulemaking 
states  that  the  rule  should  clarify  what 
officers  or  level  of  authority  may  act  for 
the  PHA  in  issuing  a  determination  that 
the  PHA  is  not  bound  by  a  hearing 
decision.  Comment  states  that  the 
decision  that  a  PHA  is  not  bound  should 
only  be  issued  by  the  highest  PHA 
officials.  The  authority  to  repudiate 
hearing  decisions  should  only  be 
exercised  by  the  PHA  Board.  Comment 
recommends  that  the  rule  specify  that 
the  decision  to  disclaim  a  hearing 
decision  rests  in  the  sole  discretion  of 
the  PHA  Board  or  Executive  Director. 

The  final  rule  does  not  contain  any 
additional  clarification  or  restriction  on 
what  body  within  the  PHA  may 
determine  that  a  hearing  decision  is  not 
binding.  The  locus  of  this  authority  may 
therefore  be  determined  and  specified 
by  the  PHA  in  the  PHA  administrative 
grievance  procedure. 

PHAs  differ  considerably  in  program 
size  and  PHA  organization.  There  are 
very  large  PHAs  and  very  small  ones. 
PHAs  do  not  always  have  a  Board  of 
Commissioners.  The  PHA  may,  for 
example,  be  a  Department  of  the 
municipal  government,  run  by  an 
appointee  of  the  mayor.  HUD  does  not 
find  sufficient  justification  for  a 
imiversal  regulatory  requirement  to 
locate  the  authority  to  reject  a  grievance 
decision  in  any  specific  level  of  PHA 
management,  or  any  PHA  office.  There 
is  no  special  magic  to  placing  authority 
for  rejection  of  the  hearing  decision  at 
any  particular  point  in  the  PHA 
organization.  For  example,  in  a  large 
PHA  public  housing  program  it  may  be 
appropriate  to  place  the  PHA  authority 
to  reject  a  hearing  decision  in  the  hands 
of  an  administrator  with  line  authority 
over  a  portion  of  the  PHA  program, 
rather  than  in  the  PHA  Board,  or  the 
executive  director  of  the  whole  PHA 
program. 

Comment  states  that  the 
determination  that  the  PHA  is  not  bound 
should  be  made  by  an  impartial  party, 
and  should  not  be  a  unilateral  decision 
by  the  PHA.  This  recommendation  is  not 


adopted.  In  the  circumstances  described 
in  the  rule,  the  PHA  should  have 
ultimate  authority  to  determine  whether 
the  decision  will  bind  the  PHA.  There  is 
no  more  reason  to  place  this  authority  in 
some  non-PHA  "impartial  party"  than  to 
allow  a  final  authority  to  the  decision  of 
the  original  hearing  officer.  The  decision 
of  the  impartial  party  may  also  be 
contrary  to  law.  The  proposal  is  also  loo 
cumbersome,  inserting  an  additional 
level  into  the  hearing  process  to 
determine  if  the  original  hearing 
decision  was  either  ultra  vires  or 
contrary  to  law.  The  PHA  decision  that 
the  PHA  is  not  bound  by  a  grievance 
decision  is  not  the  last  word  on  the  point 
at  issue  in  the  grievance.  Where  there  is 
no  binding  hearing  decision,  the  issue 
may  be  finally  addressed  and  resolved 
in  litigation  between  the  tenant  and  the 
PHA — such  as  in  the  judicial  process  for 
eviction  of  the  tenant. 

(d)  Voluntary  Grievance  Procedure. 
Under  this  rule,  a  PHA  is  generally  only 
required  to  grieve  on  a  proposed 
adverse  action,  but  may  elect  to  grieve 
in  other  circumstances.  HUD  regulations 
do  not  control  the  form  or  content  of 
discretionary  grievance  procedures 
beyond  the  scope  of  the  rule  (see 
§  966.35).  Comment  argues  that  a  PHA 
which  expands  the  grievance  right 
beyond  the  field  required  by  HUD 
should  be  bound  by  the  hearing 
decision.  Commenters  believe  that 
though  the  decision  to  grieve  in  the  first 
place  is  voluntary,  the  PHA  should  be 
forced  to  follow  the  hearing  decision. 
Comment  notes  the  "anomalous 
possibility"  that  a  PHA  which  has 
elected  to  expand  the  grievance  process 
might  decide  that  it  is  not  bound  by  the 
grievance  decision. 

HUD  believes  it  would  be  anomalous 
for  HUD  to  make  binding  on  the  PHA  a 
decision  in  a  hearing  process  not 
mandated  at  all  by  Federal  law  or  rule. 
If  the  PHA  is  free  to  grieve  or  not  to 
grieve  on  any  subject,  the  PHA  should 
also  be  free  to  determine  the  effect  of 
the  decision  in  the  review  process 
voluntarily  established  by  the  PHA.  A 
HUD  rule  which  provides  that  the  PHA 
is  bound  by  the  hearing  decision,  though 
the  decision  to  establish  the  hearing 
process  lies  in  the  discretion  of  the  PHA, 
would  inhibit  PHAs  from  setting  up 
grievance  procedure  beyond  the 
minimum  sphere  required  by  HUD. 

As  described  above,  the  HUD  rule 
(§  966.33  (b)  and  (c))  states  the 
circumstances  when  the  PHA  is  not 
bound  by  a  hearing  decision  in  the 
administrative  grievance  process  set  up 
by  the  PHA  in  compliance  with  this  rule. 
The  rule  does  not  deal  at  all  with  the 
effect  of  decisions  under  discretionary 
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PHA  grievance  process  not  required  by 
HUD,  including  voluntary  extension  to 
additional  subjects  of  the  administrative 
grievance  procedure  under  this  rule  (see 
S  966.35). 

(2)  Effect  of  Decision  on  Tenant — 
When  Tenant  is  Bound.  Under  the  old 
lease  and  grievance  rule,  a  tenant  who 
chooses  to  grieve  is  nevertheless  not 
bound  by  a  grievance  decision  in  favor 
of  the  WiA,  or  which  denies  the  relief 
sought  by  the  tenant.  The  old  rule 
provides  that  the  grievance  decision 
does  not  affect  the  tenant's  right  to  a  de 
novo  trial  of  the  matter  at  issue  in  the 
grievance  hearing — a  new  judicial  trial 
which  disregards  the  administrative 
grievance  decision  In  favor  of  the  PHA. 

PHAs  point  out  that  the  old  grievance 
procedure  is  a  one-way  street.  The 
grievance  decision  is  binding  on  the 
PHA.  but  not  binding  on  the  tenant.  For 
the  tenant,  the  decision  to  seek  a 
grievance  hearing  carries  no  risk.  Under 
the  old  rule,  the  grievance  bearing  can 
be  exploited  to  effectivdy  delay  judicial 
eviction  of  the  tenant,  since  the  PHA 
may  not  give  notice  to  vacate  before  the 
decision  of  the  bearing  oHicer  is  issued. 
In  the  old  system,  the  tenant  has  a  built- 
in  incentive  to  grieve,  even  if  the  tenant 
does  not  expect  to  prevail  at  the  hearing. 

This  new  rule  does  not  carry  forward 
the  old  ptfxvision  that  a  tenant  is  not 
bound  by  a  decision  in  favor  of  the  WIA. 
The  new  rule  is  silent  on  whether  the 
tenant  is  bound  by  the  grievance 
decision  in  a  snbseqnent  judicial  action. 

Comment  recommends  that  the  rule 
should  restore  the  tenant's  unilateral 
right  to  judicial  trial  deaovo  on  the 
issue  decided  at  the  grievance  hearing. 
This  recommendation  is  rejected.  HUD 
believes  that  the  old  system  was 
inequitable  as  between  the  PHA  and  the 
tenant.  The  old  system  also  tended  to 
promote  misuse  of  the  grievance  process 
as  a  technique  to  delay  legitimate 
contractual  sanctions  against  the  tenant, 
and  also  tended  to  waste  administrative 
resources  used  in  the  grievance  process. 

In  the  final  rule.  HUD  is  silent  on 
whether  the  grievance  decision  is  in  any 
respect  binding  on  a  tenant  who  elects 
to  grieve.  HUD  leaves  this  question  open 
to  determination  by  the  courts,  on  the 
basis  of  independent  State-law 
principles — whether  derived  from 
common-law  or  State  statute — governing 
the  effect  of  a  prior  administrative 
decision  on  a  subsequent  judicial  action. 
At  this  time,  HUD  does  not  seek  to 
regulate  and  impose  a  uniform  Federal 
rule  of  law  on  this  question. 

Different  States  may  therefore  have 
different  answers  on  whether  the 
grievance  decision  is  binding  on  the 
tenant.  State  law  may  provide  that  the 
decision  is  always  binding,  is  binding  if 


there  is  substanbal  evidence  to  support 
the  decision,  or  is  not  binding  (and  the 
tenant  entitled  to  a  trial  de  novo).  The 
standard  of  judicial  review  may  be 
determined  by  the  type  of  procedure 
used  in  the  administrative  hearing, 
including  whether  there  is  a  written 
record  of  the  hearing  (thus  aDowing 
administrative  review  of  the  record).  In 
leaving  the  resolution  of  these  issues  to 
State  law.  HUD  places  the  public 
housing  adminsdative  grievance  hearing 
on  the  same  footing  as  the  treatment  of 
othfer  administiative  hearings  under 
State  law. 

c.  Non-tue  of  Grievance  Process — 
Effect  on  Tenant.  Comment  states  that 
the  regulations  shotdd  specify  that  a 
tenant's  noD-use  of  the  PHA  grievance 
process  does  not  bar  the  tenant  from 
raising  a  grievable  matter  in  court. 
Comment  states  that  the  tenant  sboold 
not  be  required  to  use  the  grievance 
process  either  (1)  as  a  pre-condition  for 
judicial  remedy,  or  (2)  as  an  alternative 
to  a  judicial  remedy.  Comment  states 
that  a  tenant  who  does  not  use  the 
greivance  {Rvcess  should  have  a 
regulatory  right  to  judicial  trial  on  the 
issues.  The  tenant  should  have  a  right  to 
judicial  trial  de  novo. 

In  response  to  public  comment,  the 
rule  is  amended  to  add  a  new  provision 
(5  966.31(g)): 

Tenant  non-use  of  grievance  process.  The 
Tenant  is  not  required  to  use  the 
administrative  grievance  procedure  for 
review  of  any  PHA  adverse  action.  The 
Tenant  is  not  barred  from  using  any 
otherwise  available  judicial  procedure  for 
review  of  PHA  adverse  action  because  of  the 
Tenant's  failure  to  use  the  PHA 
administrative  grievance  procedure  for 
review  of  such  action.  Such  failure  shall  not 
waive  or  affect  the  Tenant's  right  to  trial  on 
the  issues. 

The  statute  requires  that  the  tenant 
must  be  given  the  "opportunity"  for  an 
informal  hearing  on  proposed  adverse 
actioiL  The  statute  does  not  mandate 
that  the  tenant  nmst  invoke  this 
opportunity  for  administrative  review. 
As  a  matter  of  pohcy,  HUD  believes  that 
availability  of  an  opportunity  for 
administrative  review  tfarou^  the  PHA 
grievance  procedure  should  not  constrict 
the  tenant's  otherwise  available  access 
to  the  courts.  The  statutory  grievance 
right  assures  that  there  is  an 
administrative  forum  for  review  of  PHA 
adverse  action.  The  tenant  should  retain 
the  right  to  decide  whether  to  use  the 
PHA's  administrative  hetmng  process. 

8.  Existing  Grievance  Procedure 

The  new  grievance  regulation 
authorize  PHAs  to  make  very  significant 
changes  in  existing  grievance 
procedure — notably  by  limiting  the 


tenant's  right  to  grieve  to  a  proposed 
adverse  action  1 966.31(a]).  and  by 
excluding  eviction  cases  from  the  PHA 
grievance  process  (Part  966,  Subpart  E, 
see  discussion  in  I^amble.  Part  VI 
below).  However,  the  new  rule  only 
mandates  very  modest  change  in 
existing  grievance  procedure. 

Grievance  requirements  under  the  old 
rule  are  more  Ev-reaching.  and  more 
complicated  than  the  new  regulatory 
grievance  requirements  now 
promulgated  by  HUD  in  accordance 
with  the  1983  law.  A  grievance 
procedure  adopted  by  a  PHA  in 
accordance  with  the  old  rule  will  in 
most  respects  satisfy  requirements 
under  the  1983  law  and  tfie  new  rule. 

A  grievance  procedure  adopted  under 
the  old  rule  appHes  broadly  to 
individual  disputes  between  the  PHA 
and  a  tenant.  An  existing  PHA 
grievance  procedure  for  matters  outside 
the  coverage  of  the  mandatory  grievance 
procedure  tmder  the  final  rule  is  not 
controlled  by  the  new  administrative 
grievance  requirement.  For  such  matters, 
no  change  is  compelled  by  the  proposed 
rule. 

With  respect  to  PHA  proposed 
adverse  action,  it  appears  that  in 
general  a  PHA  will  only  need  to  modify 
the  existing  grievance  procedure  in  two 
major  respects: 

First.  Under  the  old  rule  [%  96a51(a)), 
the  PHA  may  exclude  from  its  grievance 
procedure  a  grievance  concerning  an 
eviction  or  termination  of  tenancy  if 
tenant  action  threatens  health  or  safety 
of  tenants  or  PHA  employees.  The  PHA 
may  only  use  this  exclusion  authority  if 
State  law  requires  a  due  process  court 
hearing  before  eviction  of  a  tenant. 
Although  the  1983  law  (section  e(k)  of 
the  U.S.  Housing  Act  of  1937,  42  U.S.C. 
1437d(k}]  contains  a  broader  authority  to 
exclude  grievances  concerning 
termination  of  tenancy  or  eviction  than 
under  the  old  rule,  the  exclusion 
depends  on  a  determination  by  i^D  on 
due  process  adequacy  of  the  State 
procedures.  Until  the  HUD 
determination  is  issued  pursuant  to  this 
rule,  the  PHA  must  give  a  tenant  the 
opporttmify  for  an  administrative 
hearing  on  any  proposed  termination  of 
tenancy,  including  a  termination  where 
the  tenant  has  created  a  threat  to  health 
or  safety  of  tenants  or  employees. 

Second.  The  new  rule  requires  that  the 
PHA  give  notice  of  a  proposed  adverse 
action  (fi  966.31(b)).  The  PHA  must 
implement  this  new  requirement. 

It  might  also  be  necessary  to  modify 
procedures  for  selection  of  a  hearing 
officer  or  hearing  panel,  where  the  old 
procedure  for  designating  a  hearing 
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officer  does  not  comply  with  the  new 
rule. 

Some  PHAs  may  be  largely  content 
with  operation  of  the  grievance 
requirements  under  the  old  rule.  A  PHA 
may  conclude  that  changing  the  PHA 
grievance  procedure  would  be  harmful 
to  project  management  or  tenant 
relations.  A  PHA  may  wish  to  retain,  in 
whole  or  in  part,  the  PHA's  existing 
grievance  procedure  under  the  old  rule. 

Comment  states  that  a  PHA  should  be 
allowed  to  keep  the  present  grievance 
procedure  adopted  under  the  old  rule. 
Comment  states  that  the  rule  text  should 
specify  that  a  PHA  may  retain  the 
present  grievance  procedure  with 
minimal  modiHcation. 

In  fact  PHAs  may  largely  retain 
present  grievance  procedures  with 
modest  modiflcation.  Once  HUD  has 
made  the  required  statutory  due  process 
determination,  a  PHA  may,  as  in  the 
past,  deny  a  grievance  right  for  cases 
which  present  a  threat  to  health  or 
safety  of  tenants  and  employees  (but 
without  necessarily  adopting  the 
broader  exclusion  of  termination  of 
tenancy  and  eviction  allowed  under  the 
new  rule).  HUD  finds  no  need  to  clutter 
the  rule  text  with  transitional  references 
to  ability  of  the  PHA  to  retain  its 
existing  grievance  procedure,  since 
there  are  no  special  rules  for  transition 
cases. 

Comment  recommends  that  a  PHA 
which  wants  to  modify  an  existing 
grievance  procedure  should  be  required 
to  give  notice  to  tenants,  and  that 
tenants  should  be  adequately 
represented  in  the  process  for 
determining  the  changes  to  be  made. 
HUD  finds  no  reason  to  mandate  an 
additional  notice  to  the  tenant,  other 
than  the  required  general  description  of 
the  PHA  grievance  procediu^  (discussed 
in  section  V.E.2  of  this  Preamble).  To  the 
extent  that  the  PHA's  revised  grievance 
procedure  differs  from  the  procediu^ 
described  in  tenant  information 
materials  previously  distributed  by  the 
PHA  (or  if  the  PHA  has  not  previously 
given  the  tenant  a  general  description  of 
the  PHA  grievance  process),  then  the 
PHA  must  give  the  tenant  a  general 
description  of  the  revised  grievance 
procedure  adopted  by  the  PHA  in 
accordance  with  this  rule  (5  966.30(d)). 

With  respect  to  tenant  participation, 
this  rule  broadly  leaves  decisions  on  the 
extent  and  mode  of  consultations  with 
residents  to  the  administrative 
discretion  and  management  judgment  of 
the  PHA.  HUD  lacks  any  plausible 
reason  for  adopting  a  different  and  more 
prescriptive  definition  of  the  PHA's 
process  for  adopting  a  new  grievance 
procedure  in  accordance  with  this  rule. 


9.  Settlement  of  Disputes — Informal 
Settlement  of  Disputes  and  Voluntary 
Grievance  Procedures. 

Comments  point  to  the  advantages  of 
an  administrative  procedure  to  resolve 
disputes  between  the  PHA  and  its 
tenants.  By  using  a  grievance  procedure, 
disputes  can  be  resolved  without 
litigation.  The  grievance  procedure 
offers  a  less  adversarial  way  of  working 
out  problems. 

The  old  lease  and  grievance  rule 
required  by  the  PHA  to  provide  a  formal 
administrative  grievance  hearing  for 
disputes  with  tenants.  The  old  rule  also 
required  that  the  PHA  grievance 
procedures  give  opportunity  for  informal 
discussion  and  settlement  of  the 
grievance  without  a  hearing. 

The  instant  rule  requires  the  PHA  to 
grieve  on  a  proposed  adverse  action. 
The  rule  does  not  require  the  PHA  to 
provide  a  grievance  hearing  on  other 
disputes  with  the  tenant.  The  rule  also 
does  not  direct  the  PHA  to  give 
opportimity  for  discussion  and 
settlement  of  disputes,  either  those  on 
which  the  PHA  must  grieve  (i.e..  PHA 
adverse  actions),  or  those  which  are 
outside  the  scope  of  the  grievance 
requirement.  However,  the  PHA  and  the 
tenants  may  develop  other  mechanisms 
for  avoidance  and  settlement  of 
disputes.  The  rule  provides  (§  966.35): 

"At  its  discretion,  a  PHA  may  provide 
additional  means  for  Tenant  opportunity  to 
comment  upon,  or  for  Tenant  opportunity  to 
request  PHA  consideration  of,  any  matter 
pertaining  to  the  Tenant's  occupancy  or  the 
Tenant's  rights  or  obligations.  The 
discretionary  PHA  procedures  may  be 
designed  for  the  purpose  of  affording  an 
opportunity  for  infonnal  clariflcation  and 
resolution  of  disputes  or  potential  disputes." 
(emphasis  supplied}, 

PHA  comment  largely  supports  the 
grievance  procedure  proposed  by  HUD, 
including  limitation  of  occasions  on 
which  the  PHA  is  required  to  grieve,  and 
the  discretion  of  the  individual  PHA  to 
decide  whether  and  how  to  extend 
opportunities  for  resolution  of  disputes 
with  the  tenants. 

Legal  aid  comment  objects  to 
narrowing  the  scope  of  a  tenant's  right 
to  grieve.  Comment  also  criticizes 
elimination  of  the  PHA  duty  to  provide 
an  opportunity  for  informal  settlement  of 
disputes.  PHA-tenant  disputes  are  often 
solved  in  the  informal  settlement 
procedure  under  the  old  rule.  Informal 
settlement  avoids  the  need  for  a  full 
blown  grievance  hearing.  A  PHA's 
administrative  grievance  procedure  may 
be  better  than  the  courts  in  crafting  a 
solution  to  public  housing  disputes. 


The  rule  only  directs  a  PHA  to  give  a 
tenant  grievance  hearing  for  proposed 
adverse  action,  as  required  by  the  1983 
law.  However,  the  PHA  may  choose  to 
give  grievance  hearings  not  required  by 
statute  or  regulation.  In  the  spirit  of  the 
statutory  poUcy  to  vest  maximum 
administrative  discretion  in  the  PHA 
(U.S.  Housing  Act  of  1937,  section  2:  42 
U.S.C.  1437),  the  PHA  should  enjoy  the 
discretion  to  determine  whether  to 
broaden  the  administrative  hearing 
right.  The  informal  and  creative  local 
resolution  of  disputes  is  more  likely  to 
be  favored  by  allowing  a  broad  play  to 
local  experience  and  judgment,  than  by 
requiring  the  PHA  to  use  a  formal 
grievance  mechanism  imposed  by  HUD. 

The  rule  does  not  require  the  PHA  to 
provide  a  structured  opportunity  for 
settlement  of  tenant  disputes  that  do  not 
stem  from  proposed  adverse  action,  or 
to  provide  opportunity  for  informal  pre- 
hearing discussion  with  the  tenant.  The 
individual  PHA  is  well  able  to  devise 
procedures  for  communication  with 
tenants,  and  for  heading  off  and  solving 
disputes.  The  search  for  appropriate 
local  techniques  to  prevent  or  resolve 
PHA-tenant  disputes  is  not  aided  by 
shaping  the  local  process  of  tenant- 
management  relations  in  a  Federal  mold. 
Above  all,  the  process  depends  on  the 
good  faith,  flexibility  and  openness  of 
the  local  parties. 

Comment  states  that  the  compromise 
embedded  in  the  1983  law  does  not 
show  an  intent  to  abandon  the  informal 
conference  in  the  old  lease  and 
grievance  procedure.  To  this,  HUD 
responds  that  nothing  in  the  legislative 
history  shows  any  intention  by  the 
Congress  to  make  the  old  informal 
conference  requirement  an  element  of 
the  statutory  grievance  process  under 
the  1983  law.  The  silence  of  the 
Congress  carmot  be  read,  as  the 
comment  suggests,  an  implicit 
enactment  or  endorsement  of  all 
procedures  required  under  the  old  lease 
and  grievance  rule.  The  Department  is 
not  and  should  not  be  bound  to  retain 
elements  of  the  old  lease  and  grievance 
rule  which  were  omitted  from  the  law 
passed  by  the  Congress  in  1983. 

HUD  supports  development  by  each 
PHA  of  local  channels  and  procedures 
for  venting  tenant  concerns,  or  for 
resolution  of  disputes  between  the  PHA 
and  project  residents.  The  PHA  may 
establish  locally  devised  procedures  to 
avoid  or  resolve  disputes  or  potential 
disputes  between  the  management  and 
the  tenants. 
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F.  Mutual  Help  and  Turnkey  III 
Homeownership  Opportunity 
Programs — Grievance  Procedure 

1.  Mutual  Help  and  Turnkey  ill — 
Applicability  of  Grievance  Procedme 

Grievan«»  requirements  under  the 
statute  and  this  rale  are  applicable  to 
Turnkey  III  and  \o  Indian  housing, 
inchiding  Nfutnal  Help. 

The  rule  provides  that  grievance 
requirements  (Part  966),  Subparts  D  and 
E]  are  applicable  bdh  to  "pnblic 
housing"  and  to  "Indian  bousing" 
(§9ee.l[c)}. 

"Public  housing",  as  defined  in  this 
rule,  is  "boosing  assisted  under  the  U.S. 
Housing  Act  of  1937"  (definition  at 
§  9B6^).  The  Tumkey  III  Program  is 
developed  and  operated  with  assistance 
under  the  \3S.  Housing  Act  of  1937,  and 
is  within  the  definition  of  public 
housing.  The  proposed  rule  stated  that 
"pubhc  housing"  includes  the  Tumkey 
III  Homeownership  Opportunity 
Program.  In  the  final  rale,  the  specific 
referCTM*  to  Turnkey  HI  is  deleted  from 
the  definition  of  '^blic  housing". 
Tumkey  III  falls  within  the  broad 
definititHi  of  public  housing,  and  a 
specific  reference  to  Turnkey  III  is  not 
needed. 

The  rale  provides  that  grievance 
hearing  requirements  are  applicable  to 
Indian  housing  (S96ai(c)).  "Indian 
housing"  is  defined  ($906.2)  to  include 
the  Mutual  Help  Program  (aifaninisteied 
by  an  Indian  Housing  Authority  ("IHA") 
under  Part  905). 

The  Turnkey  III  and  Mutual  Help 
regulations  are  amended  to  state 
(§  904.107[pHl).  and  §  905.424(g)(1))  that 
the  public  bousing  administrative 
grievance  regulations  are  applicable  to 
these  programs. 

2.  Mutual  Help  and  Turnkey  lU— Special 
Provisions 

Because  of  the  special  characteristics 
of  the  Tumkey  UI  and  Mutual  Help 
homeownership  piograois  there  are  a 
few  technical  difleraices  between  the 
grievance  procedure  used  for  these 
programs  and  the  procedure  used  for 
public  housing  rental  pro)ects.  These 
differences  cencem  (1)  the  definition  of 
proposed  adverse  action,  and  (2)  the 
notice  by  the  PHA  to  the  homebuyer  of  a 
proposed  adverse  action  (see  §  986.34). 

Proposed  Adverse  Action 

The  rule  separately  states  the  cases 
which  are  "proposed  adverse  action" 
(for  which  the  PHA  must  give  the 
opportunity  for  a  grievance  hearing]  in 
the  Tumkey  III  Program  and  in  the 
Mutual  Help  Program  [\  966.34(a); 
§  904.107(p)(2):  S  905.424(g)(2)).  The 


following  cases  are  considered  adverse 
actions  by  the  PHA: 

(1)  For  Mutual  Help,  a  propsed  PHA 
(IHA)  decision  determining  the  amoimt 
of  credits  to  the  homebuyer's  MH 
contribution  accounts. 

(2)  For  Mutual  Hdp  and  Tumkey  III.  a 
proposed  PHA  decision  determining  the 
amount  of  the  required  monthly 
payment,  or  determining  the  amoimt 
owing  on  account  of  the  required 
monthly  payment;  a  proposed  PHA 
decision  determining  charges  by  die 
PHA  against  the  homebuyw  accounts 
(Tumkey  UI  EHPA  or  NRMR;  Mutual 
Help  MEPA.  VEPA  at  MH  reserve 
accounts);  or  a  proposed  decision 
determining  the  PHA's  proposed 
settlement  at  termination  of  the 
homeownership  agreement  or  at 
purchase  of  the  home  by  the  homebuyer. 

(3)  For  Turnkey  HI,  a  proposed 
decision  that  the  homebuyer  has  lost 
homeownership  potential  and  should  be 
transferred  to  a  rental  unit 

(4)  For  Mutual  Help  and  Tumkey  III,  a 
proposed  decision  to  terminate  the 
homebuyer  agreement  (Tumkey  III 
Homebuyers  Ownership  Opportunity 
Agreement  or  Mutual  Help  and 
Occupancy  Agreement),  or  to  evict  the 
homebuyer  from  the  home  after  such 
termination. 

Notice  of  Proposed  Adverse  Action 

A  PHA  must  give  the  homebuyer- 
tenant  notice  oi  a  proposed  adverse 
action  (I  a66-31(b)).  For  Turnkey  HI.  the 
rule  clarifies  that  a  notice  terminating 
the  homebuyer  agreement  or  giving 
notice  that  the  homebuyer  has  lost 
homeownership  potential  (and  should 
therefore  be  transferred  to  another  unit) 
may  be  combined  with  a  notice  of 
proposed  adverse  action  ({  986.34(bKl)]- 
For  Mutual  Help,  the  rule  clarifies  that  a 
notice  terminating  the  MHO  Agreement 
may  be  combined  with  a  notice  of 
proposed  adverse  action  (S  9e6.34(bK2)). 

VI.  Termination  of  Tenancy  or 
Eviction — Exdusion  From  PHA 
Administrative  Grievance  Procedure 

A.  When  PHA  Can  Evict  Without 
Grievance  Hearing — Requirement  for 
Due  Process  Determination 

The  1983  amendments  require  a  public 
housing  PHA  to  establish  and  implement 
an  administrative  grievance  procedure 
(U.S.H.  Act  of  1937,  section  a[k).  42 
U.S.C.  1437d(k)).  The  amendments  also 
provide  that  a  PHA: 

*  *  *  may  exclude  from  its  (administrative 
grievance)  procedure  any  grievance 
concerning  an  evfction  or  termination  of 
tenancy  in  any  iuriadiction  wluch  requires 
that,  prior  to  eviction,  a  tenant  be  ghren  a 
hearing  in  court  wiiich  the  Secretary 


determines  provides  the  basic  elements  of 
due  process. 

Under  this  law,  the  I^IA  does  not 
have  to  offer  tenant  a  grievance  hearing 
before  evicticm  if  HUD  has  first 
determined  that  die  law  of  the 
jurisdiction  requires  due  process 
protection  before  eviction.  A  PHA  may 
remove  grievances  over  termination  of 
tenancy  or  eviction  from  the  PHA's 
grievance  proceas.  Part  966.  Subpart  E  of 
the  rule  e^ablishes  the  procedure  for 
these  detenmnations  by  HUD. 

In  the  final  mle.  the  HUD 
determination  that  local  law  provides 
the  opportunity  for  a  pre-eviction  due 
process  bearing  in  court  is  called  a  "due 
process  determination"  (definition  at 
$  966.2;  cf..  1 966,41(8X1)).  This  is  a 
change  of  terminology  from  the 
proposed  nde.  in  vtdiich  the  statutory 
HUD  detennination  was  called  a 
"detemdnatian  of  recognition".  No 
substantive  change  is  intended  by 
8ub8tituti(»  of  the  new  term.  The  term 
"due  process  determinatioa"  better 
conveys  the  pnipoee  of  the  HUD 
determination — ■  detertmnation  that 
State  law  requites  ttie  elements  of  due 
process. 

The  due  procesa  detoraination  will  be 
made  at  the  request  of  an  individual 
PHA.  To  make  a  dne  process 
determination.  HUD  Coimsel  will 
examine  legal  requirements  for  eviction 
in  the  HiA  jurisdiction.  If  there  are 
alternative  legal  processes  for  eviction 
in  the  PHA  jurisdiction,  the  HUD  due 
process  detennination  may  be  issued  for 
different  eviction  procedures  within  the 
PHA  jurisdiction. 

This  rule  sets  up  a  procedure  for 
issuing  die  HUD  determinationa  with  the 
least  extra  or  unnecessary  difficulty  or 
delay.  The  procediue  allows  a  full 
opportunity  for  tenant  comment  before 
issuance  oi  a  HUD  due  process 
determination. 

For  a  PHA  to  exclude  grievances 
concerning  termination  or  tenemcy  or 
eviction  bom  the  administrative 
grievance  procedure,  HUD  must 
determine  that  specified  procedures  for 
judicial  eviction  under  State  and  local 
law  require  that  before  eviction  from  the 
dwelling  unit  a  tenant  must  be  given  the 
opportunity  for  a  hearing  in  court  which 
provides  the  basic  elements  of  due 
process  ((  ge6.41(a)(l)). 

The  PHA's  decision  to  exclude 
grievances  concerning  termination  of 
tenancy  or  eviction  must  be  stated  in  the 
written  grievance  procedure  adopted  by 
the  PHA  (9  96e.41(a){3)). 

B.  Public  Comment — General 

Comment  from  PHAs  strongly 
supports  issuaiuie  of  a  rule  which 
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authorizes  a  PHA  to  exclude  eviction 
cases  from  the  PHA  administrative 
grievance  process  in  accordance  with 
the  1983  law.  Comment  from  legal  aid 
offices  strongly  opposes  this  new 
authority  for  the  PHA  to  evict  without 
an  administrative  grievance  hearing. 

Comment  in  opposition  asserts  that 
HUD  should  reject  the  "statutory 
invitation"  to  take  eviction  out  of  the 
grievance  process.  Comment 
acknowledges  that  exclusion  is 
permitted  by  Federal  statute,  but  claims 
that  exclusion  is  poor  policy. 

Comment  states  that  tenants  are 
vulnerable,  and  need  die  protection  of 
the  PHA  grievance  process.  A  tenant 
has  the  greatest  need  for  the 
administrative  grievance  process  when 
the  PHA  is  trying  to  terminate  the 
tenancy.  Disputes  can  be  resolved  in  the 
grievance  process.  If  the  eviction  is 
dropped,  the  PHA  saves  litigation  costs. 

Comment  states  that  exclusion  wall 
force  disputes  into  court.  The  tenant 
can't  adequately  defend  against  eviction 
in  the  court  proceeding.  Comment  also 
expresses  lack  of  faith  that  the  tenant 
will  really  get  a  fair  hearing  in  the  local 
court  eviction  process. 

Comment  in  favor  of  exclusion  states 
that  exclusion  will  be  very  helpful  to 
PHAs,  and  will  be  welcome  to  tenants 
who  want  to  live  in  a  good  and  peaceful 
environment.  Comment  points  out  that 
the  old  rule  requirement  to  use  the 
administrative  grievance  process  for  an 
eviction  is  burdensome  and  expensive, 
that  the  grievance  requirement  delays 
eviction  of  tenants,  and  that  the  tenant 
can  get  a  fair  hearing  in  the  State  court 
The  National  Association  of  Housing 
and  Redevelopment  Officials  (NAHRO] 
states  that  HUD  should  be  commended 
for  allowing  the  use  of  State  court 
evictions  instead  of  a  HUD-regulated 
grievance  process.  NAHRO  comment 
remarks  that  the  rule  will  return  PHAs 
to  local  control,  and  will  decrease  PHA 
administrative  biu-den  and  costs 
resulting  from  the  old  grievance  rule. 

PHA  comment  states  that  it  has 
become  increasingly  difficult  to  evict 
tenants  under  the  current  grievance 
regulation.  Tenants  and  the  community 
wonder  why  the  WiA  does  not  act.  The 
grievance  requirement  undermines 
respect  for  diie  PHA. 

PHA  comment  asserts  that  the 
administrative  ^evance  process  adds 
cost  and  time  for  PHA  enforcement  of 
the  law.  Exclusion  will  halve  PHA  legal 
costs.  A  PHA  hails  HUD  for  proposing 
elimination  of  administrative  ^evance 
procedure  for  termination  of  tenancy. 
The  PHA  gives  a  strong  statement  of 
arguments  for  allowing  a  PHA  to 
exclude  termination  of  tenancy  from  the 
grievance  process: 


The  only  way  a  tenant  can  be  evicted  in 
[the  PHA'i  State]  is  by  judicial  decision,  after 
a  full  due  process  hearing  in  justice  court  If  a 
tenant  is  dissatisfied  with  an  adverse 
decision  in  the  justice  court,  the  tenant  can 
appeal  for  a  trial  de  novo  in  the  county  court 
at  law,  and  have  a  second  full  due  process 
hearing  on  the  eviction.  The  current  Rules 
give  the  tenant  two  preliminary 
administrative  hearings  before  the  two  full 
due  process  trials  in  the  state  courts.  During 
the  last  ten  years,  the  currently  required 
grievance  hearing  procedures  have  cost  the 
Housing  Authority  literally  tens  of  thousands 
of  dollars  in  administrative  costs  and  legal 
fees,  not  to  mention  the  tremendous  drain  on 
Housing  Authority  manpower.  Tenants  have 
learned  that  requesting  an  informal  and 
formal  grievance  hearing  before  a  three 
member  panel  is  an  easy  way  to  delay  a  trial 
in  the  justice  court.  This  tenant  abuse  of  the 
grievance  procedures  and  the  tremendous 
burden  on  the  Housing  Authority  to  provide 
the  adsunistrative  grievance  hearings,  are 
completely  unwarranted  in  light  of  tiie  due 
process  hearings  allowed  tenants  in  state 
courts. 

HUD  will  implement  the  statutory 
grievance  exclusion  under  the  1963  law, 
and  will  not  reject  the  statutory 
"invitation".  Congress  simultaneously 
enacted  the  statutory  grievance 
requironent  for  a  mA  adverse  action, 
and  the  authorization  for  PHA  to 
exclude  termination  of  tenancy  from  the 
eviction  process  (where  HUD 
determines  that  State  law  requires  basic 
due  process  before  eviction  from  the 
unit).  This  statutory  scheme  evidently 
reflects  a  Congressional  sense  of  the 
balance  between  the  benefits  and 
burdens  of  a  grievance  process  to 
challenge  adverse  actions  by  the  PHA 
Where  the  tenant  can  get  a  pre-eviction 
due  process  hearing  in  State  court,  the 
benefits  of  providing  a  duplicative 
administrative  hearing  for  the  tenant  do 
not  match  the  burdens. 

PHAs  have  day  to  day  experience  in 
administration  of  the  old  grievance 
hearing  requirement  Comment  by  PHAs 
persuades  the  Department  that 
implementation  of  grievance  exclusion 
as  permitted  under  the  1983  law  will 
greatly  assist  in  effective  management 
of  public  housing  projects  for  the  general 
benefit  of  public  housing  tenants. 
Prompt  processing  of  evictions  through 
judicial  process  will  enforce  compliance 
with  tenancy  requirements,  including 
rent  payment  care  of  the  units  and 
compliance  with  project  rules.  Families 
are  more  likely  to  comply  with 
obligations  of  the  assisted  tenancy  if 
eviction,  the  most  serious  potential 
sanction  for  non-compliance,  can  be 
surely  and  quickly  carried  out — ^without 
the  added  delay  and  uncertainty  of  the 
administrative  grievance  process. 

PHA  comment  also  indicates  that 
elimination  of  the  grievance  requirement 


for  a  termination  of  tenancy  will  relieve 
the  PHA  of  a  considerable  expense  and 
administrative  burden. 

HUD  concludes  that  implementation 
of  exclusion  under  the  1983  law  carries 
out  a  Congressional  judgment  of  the 
appropriate  balance  of  interests,  and  is 
very  good  practical  policy. 
Implementation  of  exclusion  is  fair  to 
the  tenants  affected — who  have  the 
legal  right  to  a  fair  hearing  in  State 
court.  Exclusion  favors  as  well  the 
general  interest  of  public  housing 
tenants  that  projects  should  be  well  and 
effectively  managed. 

We  consider  also  a  number  of  other 
particular  questions  on  the  exclusion 
procedures  under  the  1963  law. 

Comment  claims  that  the  exclusion  of 
termination  of  tenancy  and  eviction 
from  the  grievance  process  is  a  violation 
of  due  process.  HUD  sees  no  plausible 
basis  for  this  claim.  A  public  housing 
tenant  has  a  property  right  to  occupy  the 
unit  in  accordance  with  terms  of  the 
lease. 

Under  Federal  law,  the  tenant  may 
not  be  evicted  without  statntoiy  good 
cause  (lease  violation  or  other  good 
cause].  Where  the  PHA  seeks  to  evict 
the  tenant  must  be  given  a  due  process 
hearing  on  whether  there  is  good  cause 
for  eviction. 

There  is  not  however,  any 
Constitutional  right  to  an  administrative 
pre-judicial  hearing  on  eviction  of  a 
public  housing  tenant  much  less  a 
Constitutional  right  to  duplicative 
administrative  and  judicial  hearings  on 
the  grounds  for  termination  of  tenancy. 
Many  cases  have  concluded  that 
existence  or  non-existence  of  good 
cause  for  eviction  of  an  assisted  tenant 
may  be  determined  by  a  State  court 
hearing,  and  that  there  is  no 
Constitutional  requirement  for  a  prior 
administrative  hearing  on  the  eviction. 
The  right  to  a  grievance  hearing  in 
public  housing  is  purely  statutory.  The 
restriction  on  availability  of  this 
statutory  right  (the  statutory  provision 
that  the  right  to  a  grievance  hearing 
does  not  apply  where  HUD  has 
determined  that  State  law  requires  the 
elements  of  due  process]  is  merely  a 
statutory  limitation  on  a  statutory  ri^ht 
Congress  was  not  Constitutionally 
compelled  to  provide  any  administrative 
grievance  hearing  on  a  termination  of 
tenancy,  and  may  Constitutionally 
establish  any  limitation  on  availability 
of  the  hearing  ri^t. 

Comment  recommends  that  the 
grievance  exclusion  should  be  limited  to 
those  types  of  eviction  most 
determinable  by  objective  evidence — 
that  is,  deciding  whether  the  tenant  has 
paid  the  rent  HUD  finds  no  justification 
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for  this  proposed  restriction  of  the  cases 
eligible  for  exclusion  from  the  PHA 
grievance  process.  State  courts 
customarily  consider  a  vast  variety  of 
contractual  or  other  legal  issues  in 
connection  with  landlord-tenant 
relations  and  other  issues.  HUD  finds  no 
reason  to  believe  that  State  courts 
cannot  competently  consider  the  whole 
range  of  legal  issues  connected  with 
eviction  of  a  public  housing  tenant, 
including  whether  the  tenant  has 
violated  obligations  of  the  assisted 
tenancy  other  than  the  simple  obligation 
to  pay  rent.  There  is  no  reason  at  all  to 
believe  that  these  broader  issues  would 
be  better  handled  in  the  PHA's 
administrative  grievance  process. 

Comment  states  that  in  a  particular 
State,  the  State  mandates  a  grievance 
process  for  residents  of  State-aided  low 
income  projects.  The  comment  states 
that  the  same  grievance  requirements 
should  also  be  applicable  to  tenants  of 
Federal  public  housing  projects. 
Otherwise,  tmants  in  different  projects 
will  have  different  rights,  depending  on 
whether  the  tenants  live  in  State  or 
Federal  projects. 

A  State  may  establish  a  grievance 
procedure  or  other  management 
requirements  for  State-aided  projects. 
That  is  the  prerogative  of  the  State. 
HUD  should  not,  however,  attempt  to 
mimic  State  hearing  requirements  for 
State-aided  projects.  The  State  may,  if  it 
wishes,  establish  additional  procedural 
protections  for  public  housing  tenants 
that  do  not  conflict  with  Federal  public 
housing  requirements  under  the  Federal 
statute  and  rule.  The  State  may  choose 
to  require  the  public  housing  PHA  to 
offer  the  tenant  an  administrative 
grievance  hearing  when  there  is  no 
Federal  requirement  for  such  a  hearing. 
HUD  has  not  pre-empted  the  field  of 
action  in  this  respect.  The  State  may 
properly  decide  what  additional 
procedural  protections  are  appropriate 
for  assisted  tenants,  and  whether  the 
additional  protections  should  be 
identical  in  Federal  and  State-aided 
projects. 

C.  What  is  a  Due  Process 
Determination  ? 

1.  What  HUD  Determines 

Under  the  1983  statute,  HUD  must 
determine  whether  a  jurisdiction 
"requires"  a  hearing  that  provides  the 
basic  elements  of  due  process  before 
eviction  of  a  tenant  (U.S.  Housing  Act  of 
1937,  section  6(k),  42  U.S.C.  1437d(k)).  To 
implement  the  law,  HUD  will  determine 
whether  State  or  local  law  requires  the 
elements  of  due  process. 


To  carry  out  the  statute,  a  "Due 
Process  Determination"  is  defined 
(S  966.2)  as: 

A  determination  by  HUD  that  specified 
procedures  for  judicial  eviction  under  State 
and  local  law  require  that  a  tenant  must  be 
given  the  opportimity  for  a  hearing  in  court 
which  provides  the  basic  elements  of  due 
process  before  eviction  from  the  dwelling 
unit. 

2.  Elements  of  Due  Process 

a.  Definition  of  Elements.  The  1983 
law  specifies  the  minimum  elements  of 
an  administrative  grievance  hearing  by 
the  PHA.  However,  the  statute  does  not 
list  the  "basic  elements  of  due  process" 
in  a  court  proceeding  to  evict  the  tenant. 
Definition  of  these  elements  is  left  to 
administrative  determination  by  HUD. 
The  regiilation  therefore  defines  (S  966.2) 
the  "elements  of  due  process".  The 
elements  in  the  HUD  definition  will 
assure,  in  accordance  with  the  statutory 
purpose,  that  before  eviction  from  the 
unit  the  tenant  has  the  right  under  local 
law  to  a  judicial  hearing  on  the  grounds 
for  termination  of  tenancy,  and  that  a 
hearing  in  accordance  with  the  local  law 
would  meet  the  requirements  of 
procedural  due  process  under  the 
Constitution. 

In  response  to  public  comment  and 
further  consideration  by  the 
Department  the  proposed  due  process 
definition  has  been  refined  in  the  final 
rule.  The  reasons  for  the  changes  are 
described  in  this  section. 

The  final  rule  (S  966.2)  provides  that 
"elements  of  due  process"  means  that: 

The  court  procedures  for  eviction  under 
State  and  local  law  require  all  of  the 
following  before  eviction  from  the  dwelling 
unit: 

(a)  The  opportunity  for  a  hearing  on  the 
existence  of  serious  or  repeated  lease 
violation  or  other  good  cause  reasons  for 
eviction  *  *  *. 

(b)  Advance  notice  of  the  hearing,  and  of 
the  alleged  reasons  for  eviction. 

(c)  Hearing  before  an  impartial  party. 

(d)  The  opportunity  to  be  represented  by 
counsel. 

(e)  The  opportunity  to  present  evidence 
and  question  witnesses. 

(f)  A  decision  on  the  reasons  for  eviction 
before  the  occupants  are  evicted. 

Some  comment  asserts  that  HUD's 
proposed  definition  of  minimum  due 
process  elements  does  not  give 
sufficient  protection  for  the  tenant. 
Comment  questions  specific  elements  in 
the  definition.  Comment  states  that  the 
1983  statute  does  not  prohibit  HUD  from 
establishing  broader  safeguards  for  the 
tenant  family,  and  states  that  the 
interests  of  an  indigent  family  should 
have  greater  protection. 

It  is  the  sense  of  the  Department  that 
the  regulation  definition  in  the  final  rule 


carries  out  the  letter  and  spirit  of  the 
statutory  requirement.  The  HUD 
definition  conforms  with  Constitutional 
standards  for  procedural  due  process  as 
applied  to  a  judicial  proceeding  for 
eviction  of  a  tenant.  HUD's  definition  of 
the  basic  due  process  elements  affords 
notice  and  the  opportunity  to  be  heard 
on  the  existence  of  a  statutory  basis  for 
termination  of  the  assisted  tenancy 
(section  6(1)(4)  of  the  U.S.  Housing  Act 
of  1937.  42  U.S.C.  1437d(l)(4)). 

The  definition  of  due  process  elements 
in  this  rule  provides  the  appropriate 
level  of  procedural  protection  for  the 
assisted  tenant.  The  further  accretion  of 
elaborate  procedural  safeguards  in  the 
definition  of  basic  due  process  is  not 
needed  to  protect  the  central  legitimate 
interest  of  an  assisted  tenant  faced  with 
the  prospect  of  eviction — a  fair  chance 
to  be  heard  in  court.  The  interest  of  the 
tenant  does  not  justify  preserving  the 
tenant's  opportunity  for  a  dual  hearing 
as  mandated  under  the  old  rule — first  in 
an  administrative  grievance  process, 
and  then  again  in  State  court.  "Due 
process  does  not,  of  course,  require  two 
hearings"  [Goldberg  v.  Kelly,  397  U.S. 
254,  267,  n.  14,  90  S.  Ct.  1011, 1020 
(1970)).  PHA  comment  testifies  to  the 
waste,  delay  and  administrative  burden 
of  precluding  PHAs  from  direct  resort  to 
the  courts.  "The  price  for  denying  the 
PHA  direct  and  immediate  access  to 
judicial  eviction  procedures  is  primarily 
paid  by  those  who  live  in  public 
housing,  and  who  must  put  up  with 
continued  residence  by  other  tenants 
who  violate  the  lease  and  program 
requirements. 

In  the  old  lease  and  grievance  rule, 
there  is  a  definition  of  "elements  of  due 
process"  (old  rule  S  966.53).  In  a 
jurisdiction  which  requires  a  pre- 
eviction  judicial  hearing  containing  the 
elements  of  due  process  as  defined  in 
that  rule,  the  PHA  was  not  required  to 
grieve  on  the  eviction  of  a  tenant  who 
creates  a  threat  to  health  or  safety  of 
PHA  tenants  or  employees.  In  1983.  the 
House  first  passed  a  bill  requiring  HUD 
to  establish  an  administrative  grievance 
procedure  "in  accordance  with  the  basic 
safeguards  of  due  process"  (Rpt.  98-123 
at  175,  5/13/83).  Comment  on  the 
proposed  rule  states  that  in  1983  the 
House  of  Representatives  intended  HUD 
to  retain  the  pre-existing  regulatory 
definition  of  due  process,  and  that  there 
is  "no  indication"  that  the  Congress 
repudiated  the  intention  of  the  House. 

There  is  no  statutory  requirement  for 
HUD  to  use  the  old  regulatory  due 
process  definition  in  determining  "basic 
elements  of  due  process"  under  the  1983 
law.  The  House  bill  and  associated 
legislative  history  does  not  indicate  any 
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proposed  legislative  determination  on 
the  point 

First,  the  original  House  bill  required 
the  establishment  of  an  administrative 
grievance  process,  but  did  not — unlike 
the  law  actually  enacted  by  the 
Confess— «Uow  a  PHA  to  bypass  the 
grievance  process  if  due  procxss 
procedures  are  available  in  State  court 
Thus  the  House  legislative  history  does 
not  express  any  intention  on  the 
meaning  or  implementatioo  of  due 
process  where  the  PHA  elects  to  bypass 
the  administrative  grievance  procedure. 

Second,  the  House  bill  required  the 
PHA  to  adopt  administrative  ^evance 
procedures  "in  accordance  with  the 
basic  safeguards  of  due  process"  but  not 
less  than  as  set  forth  in  specific 
provisions  of  the  old  lease  and 
grievance  rule  ("S  866.56  through 
866.59").  The  list  of  enumerated 
regulation  provisions  in  the  House  bill 
does  not  include  the  old  rule  provision 
(§  866.53)  which  deflnes  "elements  of 
due  process".  This  suggests  that  the 
House  bill  did  not  intend  to  freeze  this 
aspect  of  the  old  lease  and  grievance 
procedure. 

HUD  has  the  authority  and  obligation 
to  implement  the  law  passed  by  the 
Congress.  The  due  process  terminology 
of  the  statute  is  drawn  from  the 
Constitution.  HUD  is  not  bound  to  the 
elements  of  due  process  once  defined  by 
HUD  regulation,  but  by  the  elements  of 
procedural  due  process  under  the 
Constitution.  The  HUD  administrative 
definition  in  this  rule  is  consonant  with 
the  Constitutional  balancing  of  interests 
in  determining  the  requisites  of  a  due 
process  hearing  in  a  court  proceeding  for 
eviction  of  an  assisted  tenant  (cf. 
Matthews  v.  Eldridge.  424  U.S.  319,  96  S. 
Ct.  893  (1978)). 

b.  Notice.  The  proposed  rule  definition 
provided  that  elements  of  due  process 
includes  "advance  notice  of  the  grounds 
for  eviction  or  termination  of  tenancy". 
The  definition  in  the  final  rule  has  been 
revised  to  require  "advance  notice  of  the 
hearing,  and  of  the  alleged  reasons  for 
eviction"  (5968.2). 

The  change  clarifies  what  must  be 
included  in  a  due  process  notice.  The 
notice  must  include  notice  of  die  hearing 
proceeding,  as  well  as  notice  of  the 
matter  to  be  determined  at  the  hearing — 
whether  there  are  good  cause  reasons 
for  termination  of  tenancy  or  eviction. 
The  tenant  has  to  know  that  there  will 
be  opportunity  for  a  hearing,  and  has  to 
know  what  questions  may  be  tested  at 
the  hearing. 

The  concept  of  due  process  "notice" 
implies  that  the  notice  must  be  given  in 
a  manner  reasonably  calculated  to 
inform  the  interested  parties  that  the 
action  is  pending  {Greene  v.  Lindsey, 


456  U.S.  444. 102  S.  Ct  1874  (1982)).  This 
rule  does  not  seek  to  specify  what 
procedure  for  service  of  notice  is 
Constitutionally  adequate.  However, 
when  making  a  due  process 
determination,  HUD  will  determine  both 
whether  the  content  of  the  notice  gives 
adequate  notice  of  the  proceeding  and 
the  reasons  for  termination  of  tenancy, 
and  whedier  the  State-law  p/ncerfure  for 
serving  the  notice  is  Constitutionally 
adequate. 

Comment  obiects  that  the  proposed 
rule  does  not  specify  that  notice  must  be 
"adequate".  Comment  states  that  there 
should  be  specific  pleading  of  the  good 
cause  grounds  for  eviction,  or  that  the 
notice  must  be  detailed  and  complete 
enough  so  that  the  tenant  can  prepare  a 
defense. 

HUD  does  not  see  a  need  for  more 
detailed  pleading  rules.  The  Constitution 
does  not  require  any  particular  form  of 
pleading,  so  long  as  the  pleading  or 
other  State  notice  gives  reasonable 
notice  of  the  hearing  proceeding  and  of 
the  hearing  subject.  There  is  no  doubt 
many  possible  ways  to  express  the 
requirement  for  notice  of  what  is  to  be 
determined  in  a  hearing.  The  role  states 
that  die  due  process  notice  must  state 
the  "alleged  reasons  for  eviction".  The 
statement  tells  the  tenant  what  is  to  be 
decided  in  the  hearing.  This  formulation 
is  similar  to  the  statement  by  the 
Supreme  Court  in  Goldberg  v.  Keliy, 
that  a  beneficiary  of  assistance  must 
have  notice  "detailing  the  reasons  for  a 
proposed  termination"  (397  U.S.  254, 
267-268.  90  S.  Ct.  1011. 1020  (1970)). 

Conunent  objects  that  the  rule  does 
not  specify  that  the  due  process  notice 
must  go  to  the  family,  as  well  as  to  the 
tenant  (the  family  member  who  executes 
the  lease  on  behalf  of  the  family 
(§  966.2]).  HUD  does  not  agree  with  this 
comment.  In  determination  of  matters 
under  the  lease,  the  PHA  may  serve 
notice  on  the  tenant.  The  tenant  is  the 
legal  representative  of  the  family.  In 
accordance  with  conventional  landlord- 
tenant  practice,  the  tenant  is  the  holder 
of  legal  rights  under  the  lease,  and 
exercises  the  leasehold  rights  on  behalf 
of  the  occupants,  including  both  adults 
and  children  residing  in  the  unit  It  is  not 
practical  or  Constitutionally  necessary 
that  the  PHA  should  have  to  separately 
serve  other  individual  members  of  the 
family,  in  addition  to  the  tenant. 

The  requirement  for  due  process 
"notice"  does  not  signify  that  there  must 
be  a  single  document  or  single  process 
that  conveys  the  necessary  information 
to  the  tenant.  State  landlord-tenant  laws 
commonly  mandate  a  two-step  notice 
process  to  maintain  an  action  for 
eviction  of  a  tenant.  Landlord  must  first 
serve  a  "notice  to  quit"  the  property  by 


the  end  of  a  specified  notice  period 
defined  by  State  law.  After  expiration  of 
the  notice,  landlord  may  commence  the 
legal  action  for  possession  of  the 
properfy,  by  service  of  the  complaint  or 
other  appropriate  process.  For  purpose 
of  determining  whether  the  State-law 
notice  meets  the  requirements  of  basic 
due  process,  it  does  not  matter  whether 
State  law  requires  one  notice  or  two,  or 
(if  there  is  more  than  one  required 
notice)  which  of  the  State-law  notices 
holds  the  necessary  information.  In 
making  the  due  process  determination, 
the  question  for  HUD  is  whether — under 
State  law — the  tenant  must  be  given  the 
necessary  information  in  advance  of  the 
hearing. 

Assume,  for  example,  that  the 
contents  of  the  complaint  contain  all  the 
necessary  due  process  information,  and 
that  the  complaint  is  served  in  a  maimer 
reasonably  calculated  to  give  notice  of 
the  hearing.  In  such  a  case,  HUD  does 
not  have  to  consider  whether  the 
information  is  also  given  in  a  State-law 
notice  to  quit  or  whether  the  process  for 
deUvery  of  the  notice  to  quit  is 
Constitutionalfy  adequate  to  afford 
notice  of  the  hearing.  HUD's  due  process 
determination  may  be  solely  based  on 
the  adequacy  of  the  notice  ^ven  by 
service  of  the  complaint 

In  anodier  type  of  case,  the  notice  to 
quit  and  the  pleading  in  the  eviction 
proceeding  may  be  separately 
insufficient,  but  may  be  complementary 
elements  of  the  due  process  nodce.  For 
example,  the  notice  to  quit  may 
adequately  state  the  grounds  for 
termination  of  tenancy,  and  the 
complaint  may  give  notice  of  the  hearing 
proceeding  which  is  to  determine  the 
validity  of  the  grounds  for  termination. 
The  HUD  due  process  determination 
may  conclude  that  proper  due  process 
notice  is  contained  in  die  combination  of 
the  two  State-required  notices,  although 
in  isolation  neither  of  the  State-law 
notices  would  afford  complete  and 
Constitutionally  adequate  notice  of  the 
hearing  proceeding. 

Comment  states  that  the  list  of  due 
process  elements  should  require  notice 
of  a  summary  ejectment  action  fourteen 
days  before  trial.  The  rule  (S  966.22] 
requires  that  the  PHA  must  give  Federal 
statutory  notice  of  lease  termination  in 
accordance  with  the  1983  statute  (U.S. 
Housing  Act  of  1937,  section  6(1)(3),  42 
U.S.C  1437d(I](3);  see  discussion  at 
Preamble,  section  IV.B].  In  a  termination 
for  non-payment  of  rent,  the  tenant  must 
be  given  the  Federally-required  fourteen 
days  notice. 

In  a  non-payment  case,  the  tenant  will 
have  at  least  fourteen  days  Federal 
statutory  notice  of  lease  termination, 
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plus  whatever  notices  are  required  by 
State  law.  The  tenant's  interest  in 
adequate  notice  of  the  eviction  trial 
does  not  justify  extending  the  miiumum 
notice  requirement  under  Federal  law. 
by  prescribing  another  fourteen  day 
State-law  notice  of  trial  after  or 
independent  of  the  HUD-required  notice 
of  lease  termination.  The  due  process 
determination  by  HUD  should  not  be 
used  as  a  vehicle  to  federalize  the 
incidents  of  a  possessory  process 
established  by  State  law. 

c.  Discovery.  The  elements  of  due 
process  listed  in  the  proposed  rule 
(S  966.2)  provided  that  the  eviction 
procedures  must  include  "the 
opportimity  to  examine  relevant 
evidence  in  the  possession  of  the  PHA". 
This  provision  was  intended  to  allow 
tenant  the  opportunity  for  discovery  of 
PHA  evidence  during  the  course  of  the 
eviction  action,  but  without  attempting 
to  insist  on  any  particular  discovery 
process. 

Comment  advocates  that  the 
definition  of  due  process  elements 
should  include  a  stronger  and  more 
precise  statement  of  the  tenant's  right  to 
discovery — both  as  to  the  point  at  which 
discovery  must  be  made  available,  and 
as  to  the  matters  which  must  be 
disclosed.  Comment  states  that  there 
should  be  a  right  to  full  pretrial 
discovery,  that  tenant  discovery  should 
be  long  enough  before  hearing  so  that 
the  tenant  can  prepare  a  defense,  and 
that  that  full  pre-trial  discovery  must 
include  the  right  to  subpoena  Uiird 
parties,  and  £e  right  to  depose  PHA 
employees  and  potential  witnesses. 
Comment  states  that  discovery  should 
not  be  limited  to  evidence  in  possession 
of  the  niA,  that  the  PHA  must  be  under 
a  duty  to  provide  all  relevant  evidence 
in  the  tenant's  file,  and  that  the  tenant 
must  be  ^ven  the  opportimity  to 
examine  governing  regulations. 

Conunent  remarks  that  State  law  may 
not  allow  for  pretrial  discovery  in 
eviction  proceedings.  Comment 
observes  that  HUD  has  gone  beyond  the 
requirements  of  procedural  due  process 
as  articulated  by  the  Supreme  Court,  in 
demanding  that  the  State  procedure 
offer  an  advance  opportunity  to  examine 
evidence  in  the  hands  of  the  landlord. 
The  conunent  notes  that  in  Goldberg  v. 
Kelly.  397  U.S.  254,  286-270, 90  S.  Ct. 
1011. 1020-1021  (1970).  which  contains 
the  most  demanding  and  explicit 
statement  by  the  Supreme  Court  of 
procedural  due  process  requirements  for 
termination  of  federal  subsidy,  "there  is 
no  mention  of  depositions,  admissions 
or  document  production".  Since 
Goldberg,  the  Supreme  Court  has 
suggested  a  more  cautious  and  case-by- 


case  approach  to  the  judgment  of  what 
elements  are  required  for  a  due  process 
hearing  in  different  contexts.  In 
Matthews  v.  Eldridge.  424  U.S.  319.  333, 
96  S.  Ct.  893. 902  (197B),  the  Supreme 
Court  states  that  in  cases  after  Goldberg 
"the  Court  has  spoken  sparingly  about 
the  requisite  procedures". 

Some  States  has  adopted  procedures 
for  fast  trial  of  eviction  actions,  called 
summary  proceedings.  These 
accelerated  procedures  may  not  include 
any  provision  for  pre-trial  discovery.  In 
Lindsey  v.  Normet,  405  U.S.  56,  92  S.  Ct. 
862  (1972),  the  Supreme  Court  upheld  the 
authority  of  a  State  to  establish 
summary  eviction  proceedings  which 
provide  for  expedited  trial,  and  which 
limit  the  defenses  which  may  be 
presented  by  the  tenant  at  trial.  "We  are 
unable  to  conclude  that  either  the  early- 
trial  provision  or  the  limitation  on 
litigable  issues  is  invalid  on  its  face 
under  the  Due  Process  Clause  of  the 
Fourteenth  Amendment"  (405  U.S.  at  64, 
92  S.  Ct.  at  869). 

As  we  have  noted,  comment  on  the 
proposed  lease  and  grievance  rule 
claims  that  the  opportunity  for  pre-trial 
discovery  is  necessary  so  that  a  tenant 
can  prepare  for  trial.  In  Lindsey,  the 
Supreme  Court  rejects  the  similar  claim 
that  provision  for  expedited  trial  in  a 
summary  proceeding  "allows  an  unduly 
short  time  for  trial  preparation". 

Tenants  would  appear  to  have  as  much 
access  to  relevant  facts  as  their  landlord,  and 
they  can  be  expected  to  know  the  terms  of 
their  lease,  whether  they  have  paid  the  rent, 
whether  they  are  in  possession  of  the 
premises,  and  whether  they  have  received  a 
proper  notice  to  quit,  if  one  is  necessary. " 
(405  U.S.  at  65.  92  S.  CL  at  889-870)  (emphasis 
supplied) 

By  parity  of  logic,  due  process  does  not 
require  that  a  tenant  must  be  given  pre- 
hearing access  to  information  in  the 
possession  of  the  PHA,  mudi  less  the 
full  discovery  procedures  demanded  in 
certain  comment 

The  old  lease  and  grievance  rule 
provides  (S  966.53(b)(4))  that  "elements 
of  due  process"  in  an  eviction  action 
includes  an  opportunity  for  pre-trial 
discovery  of  relevant  documents, 
records  and  regulations  of  the  PHA.  In  a 
jurisdiction  where  State  law  requires  a 
pre-eviction  hearing  that  comports  with 
the  HUD  due  process  definition,  the 
PHA  was  not  required  to  give  a 
grievance  hearing  to  a  tenant  who 
creates  a  threat  to  health  or  safety  of 
tenants  or  employees.  In  King  v. 
Housing  Authority.  670  F.  2d  952  (11th 
Cir.  1982),  Alabama  law  did  not  require 
that  a  tenant  must  be  given  pre-eviction 
discovery  accordmg  with  the  due 
process  definition  in  the  HUD 
regulation.  The  court  held  that  the  PHA 


must  therefore  afford  tenant  an 
administrative  hearing  before  bringing 
an  action  for  eviction  in  the  State  court. 
It  is  plain,  however,  that  the  court's 
decision  was  not  based  on  a 
determination  that  Constitutional  due 
process  requires  an  opportunity  for 
pretrial  discovery,  but  on  the  PHA's 
duty  to  comply  with  the  regulatory  due 
process  definition  promulgated  by  HUD. 
The  King  court  states  that  it  is: 

immaterial  that  [State]  eviction 
proceedings  comport  with  fourteenth 
amendment  due  process  requirements.  The 
Secretary  of  HUD  in  his  discretion  can 
promulgate  regulations  which  preclude 
subsidized  housing  authorities  from  denying 
tenants  administrative  hearings  when  state 
eviction  proceedings  do  not  require  any 
'elements  of  due  process'  which  are  deemed 
necessary  by  the  Secretary.  This  is  so 
regardless  of  whether  the  regulatory 
elements  of  due  process  are  Constitutionally 
mandated."  (670  F.2d  at  955)  (emphasis 
supplied) 

The  final  rule  eliminates  the  proposed 
provision  that  elements  of  due  process 
must  include  the  opportunity  to  examine 
evidence  in  the  PHA's  possession.  The 
final  rule  does  not  require  that  the 
tenant  must  have  the  opportunity  for 
discovery  in  the  State  eviction 
proceeding. 

A  proceeding  for  eviction  of  any 
tenant,  subsidized  or  unsubsidized,  tests 
the  property  right  of  the  tenant  to  live  in 
the  housing.  Nevertheless,  the 
Constitution  does  not  require  that  a 
proceeding  for  dispossession  must  allow 
opportunity  for  discovery  prior  to 
hearing.  HUD  should  not  deny  to  PHAs 
which  administer  public  housing 
projects  the  ability  to  use  State 
siunmary  eviction  procedures  that 
accord  with  the  requirements  of  due 
process. 

Public  housing  PHAs  have  a  strong 
management  interest  in  the  use  of  the 
same  expedited  eviction  procedures 
which  may  be  used  by  a  private 
landlord.  The  need  of  the  PHA  for  use  of 
such  procedures  may  be  more 
compelling  than  the  need  of  a  private 
landlord.  Management  of  public  housing 
is  typically  more  difficult  than 
management  of  private  and  unassisted 
housing.  The  PHA  selects  its  tenants 
from  the  universe  of  eligible  poor 
families,  and  therefore  does  not  have  the 
same  latitude  as  a  private  owner  to 
select  tenants  who  meet  the  owner's 
admission  standards.  The  public 
housing  population  includes  many 
families  with  serious  social  problems.  If 
public  housing  tenants  know  that  the 
sanction  for  non-payment  or  other 
breach  is  sure,  fast  and  effective, 
tenants  are  more  likely  to  pay  rent 
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promptly  and  to  fulfill  other  obligations 
under  the  lease.  The  PHA  should  have 
the  management  tools  to  cope  with  the 
difficult  problems  of  public  housing 
project  management,  including  the 
availability  of  State  summary  judicial 
process  to  evict  a  tenant  who  violates 
obligations  of  the  assisted  tenancy. 

d.  Other  Proposed  Elements. 
Comment  states  that  the  list  of  due 
process  elements  should  include  the 
opportunity  for  jury  trial  and  review  by 
a  law-trained  judge.  HUD  finds  no 
justification  for  adding  these  elements. 
Neither  element  is  a  prerequisite  of 
Constitutional  due  process.  Neither  is 
necessary  to  assure  a  fair  hearing  on  the 
merits. 

We  are  mindful  that  under  the  1983 
law  HUD  is  only  called  to  determine  the 
"basic"  elements  of  due  process,  not  to 
devise  and  impose  a  Federal  civil 
procedure  for  eviction  of  a  public 
housing  tenant. 

Comment  states  that  due  process 
should  include  the  right  to  a  written 
decision  with  specific  findings  of  fact 
and  conclusions  of  law.  We  do  not  agree 
that  a  written  decision  is  an  element  of 
Constitutional  due  process  in  a  judicial 
proceeding  for  termination  of  tenancy.  A 
written  decision,  or  a  statement  of  the 
legal  basis  for  opinion,  is  not  an  element 
of  the  opportunity  to  be  heard  in  the 
eviction  action,  and  the  existence  of  a 
written  decision  does  not  as  such 
change  or  affect  the  character  of  the 
decision.  It  may  be  that  a  written 
decision,  or  especially  a  reasoned 
statement  of  decision,  enhances  the 
authority  and  acceptance  of  the  hearing 
process,  or  that  existence  of  a  written 
decision  may  facilitate  appeal  of  the 
decision.  However,  the  Constitution 
does  not  require  a  written  decision  as  an 
element  of  procedural  due  process  in  a 
judicial  proceeding  for  repossession  of 
real  property. 

Comment  states  that  the  regulations 
must  require  a  judicial  hearing  where  a 
tenant  may  raise  any  issue  regarding 
termination,  including  rent  calculation. 
Comment  also  avers  that  judicial 
process  deprives  tenants  of  a  full  due 
process  hearing  if  the  court  may  issue  an 
order  excluding  particular  issues  from 
consideration. 

The  rule  provides  that  due  process 
requires  the  opportunity  for  a  hearing  on 
the  good  cause  reasons  for  termination 
of  tenancy.  If  the  alleged  reason  for 
termination  is  non-payment  of  rent,  then 
a  due  process  hearing  should  consider 
germane  defenses,  such  as  tenant's 
allegation  that  the  rent  was  not 
calculated  in  accordance  with  HUD 
requirements,  or  that  the  tenant  has  paid 
the  proper  amount.  The  rent  calculation 
procedure  bears  directly  on  the  issue 


which  must  be  heard — whether  the  PHA 
has  adequate  reasons  for  eviction  of  the 
tenant.  We  do  not  think  that  there  is  a 
need  for  further  emphasis  or 
explanation  in  the  rule  that  the 
opportimity  for  a  judicial  hearing  and 
decision  on  the  reasons  for  termination 
imports  that  the  court  must  consider 
issues  necessary  to  that  determination. 

It  does  not  follow,  however,  that  the 
tenant  must  be  allowed  to  raise  in  the 
eviction  proceeding  all  issues 
concerning  the  tenancy.  In  Lindsey  v. 
Normet,  the  Supreme  Court  held  that  a 
State  does  not  deny  due  process  of  law 
by  restricting  the  issues  in  an  action  for 
summary  dispossession  to  whether  the 
tenant  has  paid  rent  and  honored 
tenant's  covenants  under  the  lease  (405 
U.S.  at  64-69,  92  S.  Ct.  870-872).  State 
law  may  bar  the  tenant  &om  raising  in 
the  summary  non-payment  proceeding  a 
claim  that  the  owner  has  failed  to 
maintain  the  premises  or  failed  to 
perform  other  obligations  under  the 
lease. 

Comment  claims  that  a  requirement 
that  tenant  pay  rent  into  court  pending 
final  judgment  is  a  deprivation  of  due 
process.  In  Lindsey  v.  Normet,  the 
Supreme  Court  rejected  the  claim  that  a 
requirement  for  the  tenant  to  provide 
security  for  accruing  rent  (as  a  condition 
for  delay  in  trial]  is  a  violation  of 
procedural  due  process.  "A  requirement 
that  the  tenant  pay  or  provide  for  the 
payment  of  rent  during  the  continuance 
of  the  action  is  hardly  irrational  or 
oppressive"  (405  U.S.  at  65,  92  S.  Ct.  at 
870). 

There  may  be  cases  where  State  law 
allows  the  landlord  to  use  eviction 
procedures  which  truncate  htigable 
issues,  or  which  require  the  tenant  to 
post  security,  in  such  a  way  that  under 
these  procedures  the  tenant  is 
effectively  denied  a  fair  opportunity  for 
hearing  on  the  Federal  grounds  for 
termination  of  tenancy.  If  State  law  on 
its  face  permits  a  landlord  to  use 
procedures  that  effectively  deny  tenant's 
opportunity  to  a  hearing,  then  an 
eviction  process  by  use  of  such 
procedures  does  not  require  the 
elements  of  due  process.  HUD  will  not 
issue  a  due  process  determination  for 
those  procedures. 

e.  Revision  and  Reorganization  of 
Definition.  In  the  final  rule,  the 
definition  of  due  process  elements  is 
reorganized,  and  is  slightly  rewritten  for 
emphasis  and  clarity.  All  of  the  separate 
listed  due  process  elements  ultimately 
pertain  to  the  question  whether  the 
State  law  requires  that  the  tenant  has 
the  chance  to  be  heard  in  court  on  the 
grounds  for  termination  of  tenancy.  The 
revised  listing  of  due  process  elements 
in  the  HUD  rule  now  starts  with  the 


most  general  and  fundamental 
proposition,  that  under  the  State  court 
procedures  the  tenant  must  have: 

the  opportunity  for  a  hearing  on  the 
existence  of  seriouB  or  repeated  lease 
violation  or  other  good  cause  reasons  for 
eviction (emphasis  supplied) 

The  other  due  process  elements  listed 
in  the  rule  are  all  fundamental  elements 
necessary  to  secure  the  opportunity  for 
a  hearing.  For  example,  notice  is  a 
practical  prerequisite  of  the  opportunity 
to  be  heard  (see  Greene  v.  Lindsey,  456 
U.S.  444,  449-50, 102  S.  Ct.  1874.  (1982)). 
Thus  the  other  due  process  elements  are 
separately  listed  because  they  are  key 
elements  inherent  in  the  opportunity  for 
hearing. 

In  the  final  rule,  the  requirement  for 
"hearing  before  an  impartial  party"  is 
separately  hsted  as  a  distinct  due 
process  element  to  stress  that  the 
requirement  for  decision  by  an 
"impartial"  party  is  a  key  prerequisite  in 
affording  the  opportunity  for  a  hearing. 

3.  Determination  Applies  to  Specific 
Eviction  Procedures 

HUD's  due  process  determination  is 
for  specific  eviction  procedures — a  set 
of  procedural  requirements  for  eviction 
under  State  law. 

The  PHA  does  not  have  to  give  a 
grievance  hearing  on  termination  or 
eviction  if  HUD  determines  "specified 
procedures  for  judicial  eviction  under 
State  and  local  law"  (definition  of  "due 
-  process  determination"  in  §  966.2) 
require  a  pre-eviction  hearing  containing 
the  elements  of  due  process.  The  rule 
states  (§  966.41(c)(2)(ii)]  that  a  HUD  due 
process  determination  must  describe 
"the  specific  eviction  procedures  which 
are  covered  by  the  due  process 
determination". 

If  HUD  issues  a  due  process 
determination,  the  PHA  may  exclude 
grievances  concerning  termination  of 
tenancy  or  eviction  from  the  PHA 
administrative  grievance  procedures 
(5  966.41(a)(1)).  In  the  final  rule,  HUD 
adds  a  new  provision  to  clarify  that  the 
PHA  may  only  evict  the  tenant  without 
a  grievance  hearing,  if  the  PHA  uses  the 
specific  procedures  which  are  the 
subject  of  a  HUD  due  process 
determination.  The  rule  provides 
(§  966.41(a)(2)): 

If  HUD  issues  a  due  process  determination, 
the  PHA  may  evict  the  occupants  of  a 
dwelling  unit  through  the  specified 
procedures  for  judicial  eviction  which  are  the 
subject  of  the  delennination.  The  PHA  is  not 
required  to  give  notice  of  proposed  adverse 
action  concerning  a  termination  of  tenancy  or 
eviction,  and  is  not  required  to  provide  the 
opportunity  for  a  hearing  under  the  PHA's 
administrative  grievance  procedure.  Unless 
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the  PHA  uses  the  specified  eviction 
procediues  which  arc  the  subject  of  a  due 
process  detenBiiution.  the  PHA  may  not 
evict  the  occupants  without  providing  to  the 
Tenant  the  opportunity  for  an  administrative 
grievance  hearing  *  *  *  prior  to  eviction. 

4.  HUD  Review  Is  Limited  to  Legal 
Requirements  {or  Eviction 

The  due  proceM  determination  by 
HUD  under  the  1963  law  i>  not  based  on 
HUD's  investigation  of  the  empirical 
workings  of  tiw  State  judicial  process 
for  eviction  of  a  tenant.  The  question  for 
HUD  under  the  1983  Federal  law  is 
whether  State  law  in  the  PHA 
jurisdictiaa  "requires"  a  pre-eviction 
doe  process  hearing  (U.&  Housing  Act 
ofl937.  section  6{k).  42  U.S.C.  1437d(k)). 

Comment  on  the  July  1988  proposed 
rule  states  that  HUD's  due  process 
determination  should  not  be  restricted 
to  an  examinatioD  by  HUD  of 
requiremeats  for  eviction  under  State 
law.  Comment  asserts  that  HUD's  due 
process  analysis  should  also  consider 
actual  (^>eration  of  the  local  landlord- 
tenant  courts.  Comment  alleges  that 
State  judges  are  not  familiar  with 
Federal  law,  and  are  not  concerned  with 
the  Coostitntional  rights  of  poor  people. 
Comment  states  that  because  of  the 
volume  of  eviction  cases  in  local 
landlord-tenant  court,  tenants  do  not  get 
a  fair  hearing.  To  carry  out  the  1983 
statute.  HUD's  review  may  not  be  based 
on  a  formal  review  of  State  law  on 
paper,  but  not  in  practice. 

Comment  on  the  December  1982 
rulemaking  also  claims  that  the  practical 
operation  of  State  court  eviction 
procedures  denies  the  tenant  a  fair 
hearing.  The  tenant  may  not  receive  a 
due  process  hearing  because  of  such 
factors  as  lack  of  capability  or  bias  of 
the  judges,  refusal  or  failure  by  judges  to 
recognize  or  understand  Federal  law  or 
Federal  defenses  concerning  a  public 
housing  tenancy,  rushed  hearings,  and 
chaos  in  local  landlord-tenant  courts. 

Like  the  July  1986  proposed  rule,  this 
final  rule  provides  that  HUD's  due 
process  determination  is  only  a 
determination  of  whether  basic  due 
process  is  required  by  local  law.  The 
HUD  due  process  determination  under 
this  rule  will  examine  legal  requirements 
governing  operation  of  the  eviction 
process  under  State  law.  HUD  will  not 
examine  how  the  local  court  processes 
work  in  practice. 

First,  HUD's  statutory  role  is  only  to 
examine  what  eviction  procedures  are 
required  by  State  law.  The  1983  law 
does  not  imply  that  the  Department 
should  or  must  enter  into  an 
examination  of  practices  in  the  local 
landlord-tenant  court,  rather  than  an 


examination  of  what  State  law  requires 
in  the  jurisdiction  of  the  PHA. 

Second,  it  is  not  practicable  for  HUD 
to  ascertain  uniformly  or  with  assurance 
the  actual  functioning  of  the  eviction 
process  under  Slate  law  in  PHA 
jurisdictions  all  over  the  country.  In 
many  or  most  jurisdictions,  reliable 
studies  or  information  on  how  the  courts 
work  may  not  be  available.  At  a 
minimum,  researching  the  operation  of 
the  local  courts  would  impose  a  great 
cost  and  administrative  burden  on  HUD 
offices,  a  burden  not  required  or 
contemplated  under  the  1983  law. 

Third,  extending  the  scope  of  the  HUD 
due  process  determination  to  cover 
empirical  operation  of  local  eviction 
ccHuls  would  undoubtedly  cripple 
impkm«ntation  of  the  statutory 
authority  to  exclude  termination  and 
eviction  from  a  PHA's  grievance 
process.  The  need  for  HUD  to  gather 
factual  information  on  operation  of  local 
courts  would  prevent  or  greatly  delay 
issuance  of  the  statutory  due  process 
determinations.  This  result  would 
frustrate  implementation  of  the  statute, 
and  deny  thie  benefits  of  the  I^iA's 
direct  access  to  judicial  eviction  process 
in  accordance  with  the  1983  law. 

Fourth,  if  the  practical  operation  of 
State  judicial  process  does  not  comply 
with  State  taw,  the  remedy  should  be 
directed  to  correction  of  the  judicial 
process.  The  remedy  for  defects  in  court 
process  does  not  lie  in  requiring  the 
PHA  to  afford  an  administrative  hearing 
to  cm-e  defects  in  the  State  court 
proceeding. 

Comment  states  that  HUD  should 
require  that  State  judicial  boards 
educate  local  court  judges  on  good 
cause  for  eviction  of  public  housing 
tenants.  It  is  HUD's  view  that  this 
proposal  entails  an  unacceptable  and 
impractical  Federal  intrusion  in 
administration  of  the  local  courts,  and  is 
not  HUD's  proper  role  in  implementing 
the  1983  law.  Under  the  Federal 
Constitution,  State  courts  are  bound  to 
issue  decisions  which  comply  with 
Federal  law.  inchiding  the  Federal 
statutory  good  canae  requirements  for 
eviction  of  a  pablic  housing  tenant. 
Pursuant  to  HUD's  function  under  the 
1983  law,  HUD  will  determine  whether 
State  law  requires  that  the  tenant  be 
given  the  opportunity  for  a  pre-eviction 
hearing  on  Federal  good  cause  grounds 
for  eviction. 

5.  Defects  of  State  Eviction  Process 

a.  Court  Orders  Which  Deny  Due 
Process  Hearing.  Comment  states  that 
before  HUD  makes  a  due  process 
determination  HUD  should  consider  not 
only  the  specific  judicial  procedures  for 
eviction,  but  also  "authority"  of  the  trial 


court  to  issue  orders  which  deprive  the 
tenant  of  a  due  process  hearing.  This 
comment  misconceives  the  role  of  the 
Department  in  making  the  due  process 
determination  under  the  1983  statute 
and  this  rule. 

To  carry  out  the  1983  statute,  HUD 
will  have  to  analyze  due  process 
adequacy  of  many  local  eviction 
procedures.  In  making  the 
determination.  HUD  will  consider 
whether  understate  law  requirements 
the  specific  eviction  procedures  must  be 
carried  out  in  accordance  with  all  the 
elements  of  due  process.  The  State-law 
requirements  are  not  necessarily  located 
in  the  Slate  landlord-tenant  statutes  or 
in  the  State  rules  for  the  landlord-tenant 
courts,  but  may  proceed  from  a  variety 
of  sources,  including  the  due  process 
clause  of  the  State  Constitution. 

State  law  is  binding  upon  the  State 
judge  in  the  eviction  proceeding.  Where 
it  appears  upon  HUD  examination  of 
State  law  that  due  process  (i.e.,  all  the 
elements  of  due  process  as  defined  in 
the  HUD  rule)  must  be  provided  before 
eviction,  then  HUD  may  issue  the  due 
process  determination.  In  this  instance, 
by  hypothesis,  the  State  judge  has  no 
"authority"  to  issue  an  order  that 
deprives  the  tenant  of  due  process.  The 
issuance  of  such  an  order  would  be  a 
violation  of  State  law. 

Assume,  by  contrast,  that  so  far  as 
State  law  is  concerned,  the  State  judge 
has  legal  authority  to  issue  an  order  that 
infringes  on  one  of  the  elements  of  due 
process— that  such  an  order  is  not  a 
violation  of  State  law  (whether  or  not 
the  order  violates  Federal  due  process 
under  the  Fourteenth  Amendment).  Then 
in  this  instance,  also  by  hypothesis. 
State  law  does  not  require  a  hearing 
which  provides  all  the  elements  nf  due 
process.  HUD  may  not  issue  a  due 
process  determination  allowing  the  use 
of  specific  State  law  eviction  procedures 
in  circumstances  where  the  judge  has 
legal  authority  under  State  law  to  issue 
an  order  that  violates  the  elements  of 
due  process.  In  the  HUD  due  process 
determinati(»,  the  question  is  not 
whether  a  State  judge  may  in  fact  or  in 
practice  issue  an  order  which  infringes 
due  process,  but  whether  the  order  is  a 
violation  of  Slate  law. 

b.  PHA  Use  of  Eviction  Procedures 
Not  Covered  By  Dae  Process 
Determination.  When  a  KiA  or  other 
owner  wants  to  evict  a  tenant,  State  law 
may  proffer  a  menu  of  possible  ways  to 
evict  the  tenant.  Some  procedural 
avenues  may  satisfy  all  elements  of  due 
process.  Other  prooedures  may  be 
wanting.  The  due  process  determination. 
and  therefore  the  PHA's  right  to  evict 
vsrithout  givhig  the  tenant  an 
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administrative  grievance  hearing, 
applies  if  HUD  has  determined  Uiat  the 
specific  procedures  used  by  the  PHA 
provide  the  elements  of  due  process 
(§  966.41(a)(1)). 

Comment  proposes  that  the  lease 
should  recite  HUD's  permission  [due 
process  determination]  for  the  PHA  to 
exclude  eviction  from  the  PHA's 
grievance  procedure,  and  should  also  set 
out  any  limitation  on  the  HUD 
permission.  Comment  states  that  if  HUD 
has  only  authorized  the  PHA  to  use  a 
particular  judicial  procedure,  and  does 
not  permit  the  PHA  to  use  other  criminal 
or  summary  proceedings,  the  lease 
should  list  what  procedures  may  not  be 
used.  The  restrictions  on  what  eviction 
procedures  may  be  used  should  be 
stated  in  the  lease,  so  that  State  courts 
will  respect  the  limitations  of  HUD's  due 
process  determination. 

HUD  has  not  adopted  the  proposal  to 
list  in  the  lease  eviction  procedures 
which  may  not  be  used.  The  proposal 
will  not  produce  substantial  benefits  for 
tenants,  will  be  a  nuisance  for  the  PHA, 
and  may  limit  the  opportimity  of  the 
PHA  for  direct  recoiu-se  to  State  eviction 
procedures  that  meet  the  requirements 
of  due  process.  Even  if  the  regulatory 
requirements  for  exclusion  are  not 
stated  in  the  lease,  the  requirements  are 
binding  on  the  PHA  in  State  court  as  a 
matter  of  Federal  law.  The  obligation  of 
the  PHA  to  follow  the  HUD 
requirements  does  not  depend  on 
contractual  incorporation  in  the  lease. 

When  the  PHA  seeks  to  evict  the 
tenant  in  State  court,  the  tenant  may 
claim  that  the  PHA  has  not  satisfied  the 
Federal  requirement  for  exclusion.  This 
contention  may  be  raised  in  the  eviction 
proceeding,  or  in  any  other  judicial 
procedure  which  is  available  to 
challenge  the  right  of  the  PHA  to 
proceed  with  the  eviction.  There  is  no 
reason  to  believe  that  the  Federal 
defense  cannot  be  effectively  asserted 
in  whatever  proceedings  may  be  brought 
in  the  State  courts  (cf..  Thorpe  v. 
Housing  Authority.  393  U.S.  268,  284,  M 
S.  Ct.  518,  527  (1969)).  There  is  also  no 
reason  to  believe  that  State  courts 
would  be  more  likely  to  follow  Federal 
law  restrictions  on  a  PHA's  authority  to 
evict  without  providing  a  grievance 
hearing  if  the  restrictions  were  stated  in 
the  lease. 

If  accepted,  the  proposal  would 
impose  a  burdensome  requirement  for  a 
negative  listing  of  all  those  eviction 
processes  for  which  HUD  has  not  made 
a  due  process  determination.  A 
complete  listing  of  eviction  processes 
that  cannot  be  used  may  be  difHcult  and 
subject  to  argument.  By  design,  the  HUD 
procedures  to  carry  out  the  1983  statute 
focus  instead  on  a  more  precise  and 


positive  determination — whether  the 
PHA  is  evicting  through  specific 
processes  for  which  HUD  has  made  a 
due  process  determination. 

A  public  housing  lease  should  not  be 
encumbered  with  a  statement  of  the 
specific  State  court  procedures  that  may 
be  used  by  the  PHA  for  eviction  of  the 
tenant.  State  law  procedures  may 
change  from  time  to  time  during  the 
course  of  the  tenancy.  HUD  may  also 
issue  new  due  process  determinations. 
A  requirement  to  incorporate  in  the 
lease  a  listing  of  the  eviction  procedures 
approved  by  HUD  at  the  time  of  initial 
lease  execution  is  excessively  rigid,  and 
not  at  all  necessary  for  protection  of  the 
tenant. 

c.  PHA  Use  of  Multi-Tier  Eviction 
Procedure.  Some  States  have  a  multi-tier 
judicial  eviction  procedure  which 
provides  a  summary  process  in  the 
initial  stage,  with  subsequent 
opportimity  for  rehearing.  Comment 
poses  the  possibility  that  in  a  two  tier 
system,  the  State  may  provide  an 
inadequate  summary  process  in  the 
initial  phase,  followed  by  a  due  process 
hearing  in  the  second  phase.  The 
comment  states  that  a  PHA  should  not 
be  able  to  rely  on  procedural  protections 
in  the  second  tier  of  the  State 
proceeding  to  cure  deficiencies  in  the 
initial  stage.  The  comment  states  that  if 
a  PHA  wishes  to  exclude  eviction  from 
the  grievance  process,  the  PHA  must 
bypass  procedurally  inadequate 
summary  process.  "The  PHA  should  be 
required  to  file  directly  in  a  higher  level 
court  which  provides  a  due  process 
hearing. 

HUD  will  not  prohibit  the  PHA  from 
using  any  eviction  process  available 
under  local  law  and  procedure,  on  the 
ground  that  some  segment  or  phase  of 
the  local  process  does  not  contain  the 
elements  of  due  process.  That  is  not  the 
proper  role  of  the  HUD  requirements  for 
exclusion  of  termination  and  eviction 
from  the  PHA's  administrative  grievance 
procedure.  The  piupose  of  the  exclusion 
requirements  is  to  assure  that  the  tenant 
has  a  legal  right  under  State  law  to  a 
due  process  hearing  in  court  before  the 
tenant  is  evicted.  The  purpose  is  not  to 
impose  a  HUD  procedure  on  the  State 
proceeding  prior  to  eviction,  or  to 
prohibit  a  State  from  using  certain  kinds 
of  pre-eviction  procedural  sequences. 
The  attempt  to  define  or  limit  pre- 
eviction  procedures  would  entangle 
HUD  in  a  thicket  of  local  eviction 
practices,  and  interfere  with  local 
prerogatives  to  determine  the  incidents 
of  the  proceedings  leading  to 
dispossession  of  a  tenant. 

To  implement  the  1983  law,  HUD's 
task  is  to  determine  what  pre-eviction 
court  procedures  require  the  elements  of 


due  process,  not  to  determine  what 
procedures  are  best.  If  the  PHA  does  not 
use  the  specific  eviction  procedures  for 
which  HUD  has  made  a  due  process 
determination,  the  PHA  must  offer  a 
grievance  hearing  before  evicting  the 
tenant  (§  966.41(a)(2)).  If  the  PHA  uses 
the  specified  procedures  covered  by  a 
due  process  determination,  the  PHA 
may  evict  without  providing  the  prior 
opportunity  for  an  administrative 
grievance  hearing  (§  966.41(a)(2)).  For 
this  purpose,  there  is  no  need  to 
determine  at  what  stage  of  judicial 
process  prior  to  eviction  tenant  has  been 
given  the  opportunity  for  a  hearing 
which  comports  with  due  process,  or  to 
prohibit  the  use  of  certain  pre-eviction 
judicial  processes. 

However,  in  a  two  tier  eviction 
process,  a  PHA  will  have  a  practical 
incentive  to  bypass — ^if  possible — use  of 
local  procedures  for  which  HUD  has  not 
made  a  determination  of  due  process.  If 
the  first  summary  phase  does  not  afford 
due  process  as  determined  by  HUD,  the 
PHA  will  not  be  able  to  evict  on  the 
basis  of  the  judicial  decision  in  the  first 
phase.  Therefore,  where  allowed  under 
local  law,  the  PHA  will  probably  choose 
to  file  directly  in  the  higher  level  court 
that  provides  a  due  process  hearing. 

Finally,  we  do  not  assume  that 
summary  process  is  not  due  process.  In 
Lindsey  v.  Normet,  the  Supreme  Court 
sustained  State  summary  eviction 
proceeding  against  a  due  process 
challenge. 

6.  Relation  Between  HUD  Review  and 
Judicial  Fimction 

Comment  contends  that  the  1983  law 
unwisely  allots  to  HUD  an  essentially 
judicial  function.  The  comment  objects 
that  the  law  allocates  to  the  executive 
(HUD)  an  examination  of  whether 
legislative  determinations  are 
Constitutionally  sufficient.  This  task  is 
assigned  to  the  judiciary  by  the 
Constitution,  and  is  limited  to  actual 
cases  and  controversies.  The  comment 
observes  that: 

Congress  has  assigned  this  critical  and 
intrusive  examination  of  state  laws  and 
judicial  procedures  to  HUD's  sole  discretion. 
In  80  doing,  Congress  has  made  a  mistake 
which  it  should  rectify  forthwith.  If  not  an 
overtly  unconstitutional  delegation,  this  is 
surely  a  remarkably  awkward  mandate. 

HUD's  role  is  to  carry  out  the  law 
passed  by  the  Congress,  not  to  second- 
guess  the  policy  of  the  law.  The  1983  law 
is  not  an  unconstitutional  delegation  of 
judicial  powers,  and  does  not  infringe  on 
the  jurisdiction  of  the  courts  to  decide 
whether  an  eviction  complies  with 
procediu'al  due  process  in  an  actual  case 
or  controversy.  Executive  branch 
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agencies  are  often  called  to  consider 
Constitutional  issues  in  order  to  execute 
the  laws  of  the  United  States.  In 
examining  due  process  adequacy  of 
State  procedures,  HUD  carries  out  a  role 
explicitly  assigned  to  HUD  by  the 
Congress. 

In  perfiorming  the  role  assigned  by  the 
1983  statute.  HUD  will  seek  to  detennine 
whether  State  law  on  its  face  lacks 
some  requisite  of  basic  due  process. 
This  inqmiy  solely  bears  on  the  question 
whether  a  FHA  may  bypass 
administrative  grievance  proceedings 
for  eviction  of  the  tenant  and  proceed 
directly  to  eviction  of  the  tenant  in  State 
court 

In  the  judicial  eviction  proceeding,  a 
tenant  may  claim  that  State  procedures 
generally  do  not  satisfy  due  process  or 
that  the  procedures  violate  due  process 
as  applied  to  the  particular  case.  This  is 
a  new  due  [Kocess  inquiry  in  the  State 
court,  and  is  not  affected  or  limited  by 
the  HUD  dne  process  determination.  The 
puipoae  fA  the  HUD  doe  process 
determination  imdar  the  19B3  statute  is 
merely  to  satisfy  a  threshold  question — 
whether  the  PHA  has  a  Federal 
statutory  duty  to  afford  a  prior 
adflunistrative  hearing.  Once  tiiis 
threshold  is  passed,  the  eviction  court 
has  the  same  powers  to  address 
CoBstitutional  due  process  issues  in  the 
eviction  case  as  in  any  other  case. 

In  King  v.  Housing  Authority.  670  F.2d 
952,  955  tilth  Cir.  1982).  the  Eleventh 
Circuit  upheld  the  old  lease  and 
grievance  rule,  which  allows  a  PHA  to 
bypass  the  administrative  grievance 
procedure  if  State  law  requires  a  due 
process  hearing  in  court  The  King  court 
concluded  that  the  HUD  regulation  did 
not  infringe  on  the  Constitutional 
responsibility  of  the  State  courts  to 
determine  due  process  issues. 

*  *  *  this  case  does  not  imroWe  an  attempt 
by  HUD  to  impoK  its  definition  of  dne 
process  on  state  courts.  [T]he  HUD 
regulations  in  no  way  purport  to  dictate  the 
elements  of  due  process  which  the  state 
conrts  nmsl  provide  in  eviction  proceedings. 
The  regulations  simply  say  that  if  state  law 
does  not  re(}uire  certain  elements  of  due 
process  in  eviction  proceeding*,  the  Housing 
Autiiarity  cannot  deny  the  tenant  an 
admimstrative  ^evance  hearing  prior  to 
initiating  aa  eviction  action  in  state  court. 

The  statatoty  requirement  for  a  HUD 
due  process  determination  does  not  limit 
the  opportunity  for  the  State  courts  to 
address  Constitutional  issues  in  a 
judicial  eviction  triaL  The  statutory 
requireiant  under  the  1983  law  is  an 
additional  procedure  protection  for  the 
tenant — a  statutory  pre-condition  for  the 
ability  of  the  PHA  to  evict  the  tenant 
without  ^ving  the  opportunity  for  an 
administrative  grievance. 


D.  How  HUD  Makes  a  Dae  Process 
Determination 

1.  Elimination  of  Two-Step  Process  for 
HUD  Due  Process  Determination 

a.  Description  and  Purpose  of 
Proposed  Two-Step  System.  In  July  1986. 
Hin)  proposed  to  establish  a  system  in 
which  two  separate  HUD  actions  would 
be  reqinred  before  a  PHA  is  allowed  to 
exclude  evictton  cases  from  the  PHA's 
administrative  grievance  process.  In  the 
Hrst  step  of  the  proposed  process,  HUD 
issues  a  determination  that  specified 
eviction  procedures  require  a  due 
process  hearing  before  eviction.  In  the 
second  step,  a  PHA  requests 
authorization  to  exclude  evictions  using 
those  procedures  from  the  PHA's 
administrative  grievance  process. 

The  Bist  step  of  the  proposed  process 
was  designed  by  HUD  to  make  it  easier 
for  HUD  to  Bake  a  due  process 
determination  on  legal  factors  affecting 
many  PHAa.  HUD  could  make  a  single 
determination  on  due  process  adequacy 
of  eviction  procedures  which  apply  to 
many  PHAa  in  a  State. 

The  second  step  at.  the  proposed 
process  was  intended  as  a  final  check, 
an  occasion  for  HUD  to  consider 
whether  a  due  process  determination  is 
applicable  for  the  eviction  procedures  to 
be  used  by  the  individual  PHA  which  is 
asking  authorization  to  exclude.  HUD 
could  consider  any  local  legal  factors  or 
peculiarities  relating  to  due  process 
adequacy  of  the  eviction  requirements  in 
the  jurisdiction  dL  the  individual  PHA. 

b.  Public  Objections  to  Proposed  Two- 
Step  Process— {\)  General  Character  of 
Objections.  Public  comment  objects  to 
different  aspects  of  the  proposed  two- 
step  process  for  a  due  process 
determination.  In  general,  comment 
generated  by  legal  aid  offices  seeks  to 
make  the  process  iat  exclusion  of 
eviction  grievances  as  slow  and  difilcult 
as  possiUe.  while  PHA-generated 
comments  are  interested  in  making  the 
process  as  easy  and  quick  as  possible. 

Like  the  PHAs.  HUD  believes  that  the 
rule  should  facilitate  due  process 
determinations  imder  the  1983  statute. 
The  process  must  not  however, 
compromise  HUD's  statutory 
responsibility  to  carry  out  due  process 
determinations  in  full  accordance  with 
the  1983  law.  after  rendering  a  careful 
due  process  analysis  of  State  eviction 
requirements. 

(2)  PHA  by  PHA  Determination  Is  Not 
Required  by  1963  Law.  The  proposed 
rule  provided  that  where  HUD  has 
already  determined  that  specific 
eviction  procedures  provide  the  basic 
elements  efdue  process  before  eviction. 
HUD  has  sixty  days  to  respond  to  a 
PHA  request  for  authorization  to 


exclude.  If  HUD  fails  to  respond  by  the 
end  of  this  period,  the  PHA  request  for 
authorization  is  deemed  granted.  Legal 
aid  comment  alleges  that  this  procedure 
evades  HUD's  statutory  responsibility  to 
determine  due  process  adequacy  of 
State  procedures.  Comment  ass^s  that 
the  grievance  p>rocess  is  required  by  law 
unless  HUD  makes  an  affirmative 
decision  on  the  exclusion  request  of 
each  individual  PHA. 

By  contrast  PHA  comment  states  that 
a  PHA  idiaald  not  be  required  to  ask 
HUD  for  approval  to  exdnde  if  HUD  has 
already  determined  that  State  eviction 
procedures  provide  basic  due  process. 
Under  the  1983  law,  HUD  is  mly 
responsible  for  determining  due  process 
adequacy  of  eviction  procedures.  The 
PHA  should  be  responsible  for  deciding 
whether  to  exclude.  Comment  points  out 
that  in  some  States  eviction  laws  are  the 
same  Statewide.  It  is  therefore  a  waste 
of  time  to  inquire  PHA  by  PHA  requests 
for  approval  to  exclude. 

There  is  no  question  that  under  the 
1983  law  HUD  must  make  an  affirmative 
decision  on  due  process  adeq[nacy  of  the 
State  eviction  procedure.  However,  the 
law  does  not  mandate  a  two/step 
process  for  making  the  statntory 
determination,  and  does  not  mandate 
that  tfiere  most  be  a  separate 
determination  for  each  individual  PHA. 
The  statute  'n  entirely  silent  on  how 
HUD  is  to  go  about  making  a 
determination  that  a  jurisdiction 
requires  a  hearing  with  the  basic 
elements  of  due  process.  The 
Department  has  complete  discretion  to 
define  the  incidents  of  a  procedure  to 
implement  the  statute. 

In  the  proposed  rule,  the  automatic 
authorization  to  exclude  if  HUD  does 
not  respond  in  sixty  days  solely  applies 
if  HUD  has  already  made  an  affirmative 
due  process  determination  pursuant  to 
the  1983  law.  The  PHA  is  only 
authorized  to  exclude  when  using  the 
specific  eviction  procedures  for  which 
HUD  has  made  the  statutory 
determination.  If  a  PHA  instead  uses 
other  local  eviction  procedures,  for 
which  HUD  has  not  yet  made  a 
statutory  due  process  determination,  the 
PHA  is  not  authorized  to  exclude  (even 
if  the  eviction  procedures  required  by 
State  law  require  a  pre-eviction  hearing 
with  the  basic  elements  of  procedural 
due  process).  The  proposed  procedure 
for  the  HUD  due  process  determination 
was  therefore  in  full  accordance  with 
the  1983  law. 

Under  the  final  rule,  the  VWA  may 
only  exclude  evictiona  from  the  PHA's 
grievance  process  if  HUD  has  issued  a 
due  process  detannination  on  the 
request  of  the  individual  PHA.  The  PHA 
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is  never  authorized  to  exclude  if  HUD 
has  not  responded  to  the  PHA's  request 
(§  966.41). 

c.  Elimination  of  Two-Step  Process. 
HUD  has  decided  to  promulgate  a 
simple  one-step  process  to  authorize  a 
PHA  to  exclude  eviction  from  the  PHA's 
administrative  grievance  procedure. 
HUD  will  issue  a  statutory  due  process 
determination  at  the  request  of  a  PHA, 
and  for  the  specific  eviction  procedures 
covered  by  the  PHA  request.  HUD  has 
collapsed  the  proposed  distinction 
between  the  due  process  determination 
proper,  and  the  final  authorization  for 
PHA  exclusion  pursuant  to  the 
determination. 

There  is  no  statutory  requirement  to 
issue  due  process  determinations  for 
individuals  PHAs,  or  for  HUD  to 
passively  await  a  PHA  request  before 
issuing  a  determination.  Legal  issues 
involved  in  the  separate  due  process 
determinations  for  different  PHAs  in  a 
State  may  often  be  substantially  or 
wholly  identical.  State  law  may 
establish  uniform  eviction  procedures 
that  apply  anywhere  in  the  State,  or  for 
all  PHAs  operating  in  certain  areas  of 
the  State.  However,  there  are 
substantial  advantages  to  using 
individual  PHA  requests  to  trigger  the 
statutory  due  process  determination  by 
HUD,  and  to  requiring  localized  PHA  by 
PHA  determinations  on  due  process 
adequacy  of  available  State  eviction 
process. 

While  eviction  requirements  may 
often  be  the  same  Statewide,  HUD  has 
no  prima  facie  knowledge  that  this  is 
always  and  everywhere  the  case.  HUD 
needs  a  reliable  way  to  ascertain  if 
there  are  special  features  of  the  eviction 
process  in  the  jimsdiction  of  each 
individual  PHA.  HUD  should  have  a 
means  to  leam  whether  the  eviction 
procedures  defined  by  State  law  for  the 
PHA  jurisdiction  are  identical  to 
procedures  which  apply  elsewhere  in 
the  State,  or  else  that  the  procedures 
which  apply  elsewhere  in  the  State,  or 
else  that  the  procedures  are  in  some 
respect  different. 

Information  on  eviction  procedures  in 
the  PHA  jurisdiction  will  be  submitted 
by  the  PHA  when  the  PHA  requests  the 
local  due  process  determination.  This 
information  consists  of  two  elements: 

(1)  Legal  analysis  or  other  information 
furnished  by  the  PHA. 

(2)  Tenant  comments  on  the  PHA 
request. 

HUD  can  and  will  make  use  of  legal 
analysis  submitted  in  connection  with 
requests  by  other  PHAs,  as  well  as 
HUD's  own  legal  analysis  and  research. 
Nevertheless,  the  information  and 
comments  submitted  by  the  PHA  are  a 
vahiahle  check  on  other  available 


information.  Local  parties  are  most 
likely  to  possess  complete  and  reliable 
knowledge  of  local  legal  requirements. 
Under  the  fmal  rule,  a  PHA  may  not 
bypass  the  administrative  grievance 
procedure  until  HUD  issues  the  due 
process  determination  at  the  PHA's 
request  (§  986.41(a)(2)).  There  is  no 
exception  to  this  requirement.  There  is 
no  authorization  for  a  PHA  to  exclude  if 
HUD  does  not  answer  the  PHA  request 
in  a  specified  time.  Under  the  law,  there 
must  be  an  affirmative  due  process 
determination  by  HUD,  and  under  the 
revised  rule  (unhke  the  proposed  rule) 
the  HUD  determination  will  only  be 
issued  when  HUD  receives  a  request 
from  the  particular  PHA  (§  966.41(b)(1)). 
HUD  will  try  to  expedite  the  due  process 
determinations. 

2.  PHA  Request  for  Due  Process 
Determination 

a.  General.  A  PHA  which  wants  to 
exclude  grievances  concerning 
termination  of  tenancy  or  eviction  from 
the  PHA's  administrative  grievance 
process  may  request  a  due  process 
determination  from  HUD.  The  PHA 
submits  the  request  to  HUD  Field 
Counsel  for  the  jurisdiction.  A  request 
for  due  process  determination  may  be 
submitted  at  any  time  (§  966.41(b)(1)). 

The  PHA  request  states  the  eviction 
procedures  under  State  or  local  law  for 
which  the  PHA  wants  a  due  process 
determination  (§  966.41(b)(3)(i)).  The 
PHA  must  notify  public  housing  tenants 
that  the  PHA  intends  to  request  a  due 
process  determination  by  HUD 
(§  966.41(b)(2)).  The  PHA  submits  the 
tenant  and  other  public  conunents  to 
HUD  (§  966.41(b)(3)(ii)). 

The  PHA  must  submit  any  legal 
analysis  or  information  requested  by  the 
Field  Counsel  for  issuance  of  a  due 
process  determination 
(§  966.41(b)(4)(ii)).  The  HUD  Field 
Counsel  may  issue  instructions  on 
materials  to  be  submitted  to  support  the 
PHA  request. 

b.  HUD  Approval  to  Exclude  Is  Not 
Required.  Under  the  proposed  rule,  HUD 
must  make  two  separate  determinations 
for  a  PHA  to  exclude  eviction  from  the 
PHA  grievance  procedure:  first,  a  HUD 
determination  that  State  eviction 
procedtures  provide  basic  due  process, 
and  second,  HUD  approval  for  the 
individual  PHA  to  exclude  eviction  from 
the  administrative  grievance  procedure. 
Under  the  final  rule,  the  HUD  due 
process  determination  is  a  single-step 
process.  A  PHA  requests  a  statutory  due 
process  determination.  Once  HUD 
issues  the  due  process  determination  for 
the  PHA,  the  decision  whether  to 
exclude  or  not  to  exclude  pursuant  to 
the  determination  rests  with  the  PHA 


and  not  with  HUD.  The  PHA  does  not 
have  to  ask  for  HUD  approval.  The  PHA 
may  elect  to  exclude  grievances  on  all 
or  any  terminations,  so  long  as  the  PHA 
evicts  through  procedures  covered  by 
the  HUD  determination. 

The  proposed  requirement  for  a  PHA 
to  ask  for  HUD  approval  to  exclude  was 
only  intended  to  serve  as  an  occasion 
for  HUD  to  consider  interaction  of 
general  State  law  requirements  and  any 
local  legal  considerations.  In  the  revised 
procedure  under  the  final  rule,  a  due 
process  determination  is  issued  at  the 
request  of  the  individual  PHA.  There  is 
no  longer  need  for  a  separate  step  to 
allow  for  submission  and  consideration 
of  information  on  local  legal 
requirements  in  the  PHA's  jurisdiction. 
The  PHA  submits  necessary  analysis 
and  information  requested  by  the  HUD 
Field  Counsel  (§96e.41(b)(4)(u)),  and 
also  submits  public  comments  on  the 
proposed  due  process  determination 
{§  966.41(b)(3)(ii)).  The  PHA  submission 
and  tenant  comment  furnish  information 
on  characteristics  of  eviction 
requirements  in  the  PHA  jurisdiction. 

The  grant  or  denial  of  a  HUD  due 
process  determination  is  solely  based  on 
legal  considerations  pertaining  to  due 
process  adequacy  of  the  eviction 
procedures  to  be  used  by  the  PHA.  HUD 
will  not  seek  to  second  guess  the  PHA 
on  the  management  judgment  to  take 
termination  of  tenancy  or  eviction  out  of 
the  PHA  grievance  process.  HUD  has  no 
desire  or  intention  to  impinge  on  the 
PHA's  management  judgment  whether 
to  take  evictions  out  of  the  PHA 
grievance  process. 

c.  Initiative  for  Due  Process 
Determination — (1)  Comment — 
Initiatives  By  PHA  and  HUD.  Under  die 
proposed  rule,  HUD  counsel  could 
initiate  due  process  determinations,  but 
PHAs  would  have  to  specifically  request 
approval  to  take  evictions  out  of  the 
PHA's  grievance  process.  PHA  comment 
recommends  that  the  HUD  Regional 
Office  should  take  the  initiative  to 
review  State  laws  within  the  Region, 
and  that  HUD  should  ehminate  the 
requirement  for  a  PHA  to  request 
authority  for  exclusion. 

Legal  aid  comment  asserts  that  HUD 
should  not  initiate  determinations 
recognizing  adequacy  of  the  State 
process.  A  HUD  due  process 
determination  should  follow  a  PHA 
request  for  exemption  from  the 
grievance  requirement.  Comment  claims 
that  the  scheme  in  the  proposed  rule  is 
designed  to  encourage  or  pressure  PHAs 
to  request  authorization  to  exclude. 
According  to  the  comment  HUD  should 
be  strictiy  neutral  on  whether  PHAs 
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request  detenninations  allowing 
exclusion  from  the  grievance  process. 

On  the  other  hand,  another  legal  aid 
comment  states  that  a  PHA  should  not 
be  permitted  to  request  exclusion  until 
HUD  has  first  determined  that  State 
court  procedures  provide  due  process 
for  tenants.  Thus  HUD  would 
presumably  take  the  initiative  to  make 
the  due  process  detenninations. 
Following  the  detenninations,  HUD 
could  (2)  Response — Role  of  PHA  and 
HUD.  Under  the  final  rule,  HUD  will 
make  a  due  process  determination  at  the 
request  of  a  PHA.  The  PHA  furnishes 
HUD  information  on  eviction 
requirements  in  the  locality.  The  PHA 
must  submit  any  legal  analysis  or 
information  requested  by  HUD  Field 
Counsel  for  issuance  of  a  due  process 
determination,  including  legal  analysis 
of  local  eviction  requirements.  The  PHA 
must  also  furnish  to  HUD  public 
comments  on  the  local  eviction 
procedures  (so  long  as  the  comments  are 
received  by  the  PHA  within  thirty 
calendar  days  after  notice  to  the 
tenants). 

The  PHA  submission  may  furnish 
significant  insights  or  information  on 
local  legal  considerations  that  might  be 
missed  in  a  wholesale  examination  by 
HUD  of  eviction  requirements  under 
State  law.  For  this  reason,  HUD  will  not 
make  a  due  process  determinations  for  a 
PHA's  jurisdiction  exclusively  at  HUD's 
own  initiative,  and  without  receiving  a 
request  bom  the  PHA. 

However.  HUD  field  counsel  may  take 
the  initiative  to  research  and  analyze 
State  eviction  procedures,  or  to 
encourage  PHAs  or  PHA  groups  to 
submit  information  and  opinions  on 
State  eviction  requirements.  Such  broad 
initiatives  by  HUD  counsel  c€m  lay  the 
groundwork  for  efficient  and 
expeditious  consideration  of  individual 
PHA  requests  for  due  process 
determinations  under  the  1983  law. 

The  statute  and  rule  do  not  require 
HUD  to  passively  await  the  receipt  of  a 
PHA  request  for  a  due  process 
determination.  HUD  may  properly 
initiate  action  to  facilitate  and 
encourage  the  process  leading  to  HUD 
due  process  determinations  in 
accordance  with  the  1983  law.  The 
exclusion  of  eviction  cases  from  a 
PHA's  internal  grievance  process  under 
this  law  may  produce  substantial 
management  benefits  in  administration 
of  public  housing  projects  for  the  benefit 
of  public  housing  tenants. 

Ultimately,  however,  the  choice  to 
request  a  due  process  determination 
under  the  rule  lies  witii  tiie  PHA.  Under 
the  rule,  HUD  cannot  force  the  PHA  to 
request  the  determination,  or  to  bypass 
the  administrative  grievance  procedure 


after  the  determination  is  made.  The 
election  to  exclude  is  properly  left  to  the 
local  autonomy  and  discretion  of  the 
PHA. 

If  a  PHA  decides  to  request  a  due 
process  determination,  HUD  has 
independent  responsibility  to  make  the 
statutory  determination  on  due  process 
adequacy  of  State  procedures.  These 
HUD  determinations  will  be  rendered 
objectively,  based  on  HUD's  judgment 
of  whether  State  law  requirements  meet 
the  elements  of  procedural  due  process. 

d.  PHA  Submission  of  Request — A 
PHA  submits  the  request  for  a  due 
determination  to  HUD  field  counsel.  The 
request  may  be  submitted  at  any  time. 
(§  966.41(b)(1).)  The  request  for  a  due 
process  determination  must 
{§  966.41(b)(3)): 

(i)  State  the  specific  eviction  procedures 
under  State  or  local  law  for  which  the  PHA  is 
requesting  a  due  process  determination. 

(ii)  Certify  that  the  PHA  has  given  required 
general  notice  to  Tenants  *  *  *.  The  PHA 
shall  furnish  to  HUD  copies  of  all  written 
public  conunents  on  the  PHA  request  which 
are  received  by  the  PHA  within  30  calendar 
days  of  notice  to  the  Tenants. 

In  addition,  the  PHA  must  submit 
"any  legal  analysis  or  information 
requested  by  the  HUD  Field  Counsel  for 
issuance  of  a  due  process 
determination"  (5  966.41  (b){4)(ii)).  The 
request  for  a  due  process  determination 
must  be  submitted  "in  the  form  required 
by  HUD  Field  Counsel" 
(S  966.41(b)(4)(i)). 

To  expedite  the  legal  determinations 
by  HUD,  the  rule  leaves  maximiun 
flexibility  for  practical  local 
arrangements  between  HUD  field 
counsel  and  PHAs.  State  law  often 
establishes  common  legal  requirements 
for  eviction,  which  apply  to  more  than  a 
single  PHA.  Some  requirements  may 
apply  everywhere  in  a  State,  such  as  a 
Statewide  landlord-tenant  act.  PHAs 
should  not  have  to  make  duplicative 
submissions  on  common  legal 
requirements,  and  HUD  counsel  should 
not  have  to  repeat  from  scratch  the 
same  analysis  of  common  legal  issues. 
The  rule  therefore  does  not  impose 
detailed  and  mechanical  requirements 
for  all  PHAs  to  submit  specific  legal 
materials.  The  rule  also  does  not  require 
duplicative  or  uimecessary  submissions 
by  PHAs.  Instead,  the  regulation  broadly 
defines  the  due  process  elements  which 
will  be  considered  by  HUD  on  a  PHA's 
request  for  a  due  process  determination. 
Field  coimsel  in  each  area  will 
determine  the  types  of  legal  materials 
which  must  be  supplied  by  a  PHA  to 
support  a  request  for  HUD's  due  process 
determination. 

To  facilitate  due  process 
determinations,  PHAs  may  wish  to 


arrange  for  coordinated  submission  of 
necessary  legal  materials  and  legal 
analysis  to  HUD,  or  for  common 
representation  on  issues  in  connection 
with  the  due  process  determination. 
Such  common  submissions  or 
representation  could  be  arranged  by 
groups  of  PHAs  or  by  PHA 
organizations.  The  rule  provides 
(§  966.41(b)(4)(ii)): 

To  avoid  the  need  for  duplicative 
submissions  of  relevant  materials  affecting 
more  than  one  PHA,  PHAs  may  arrange  for 
consolidated  submissions  to  HUD  Field 
Counsel. 

(2)  Public  Inspection  of  PHA 
Submission.  The  PHA  must  make 
available  for  inspection  and  copying  by 
any  person  copies  of  the  PHA  request 
for  a  due  process  determination,  and  of 
the  materials  submitted  to  HUD  in 
support  of  the  PHA's  request  for  a  due 
process  determination  (5  966.41(b)(5)). 

In  answer  to  public  comment,  the  final 
rule  adds  an  explicit  statement  that  the 
PHA  must  allow  public  copying  of  the 
materials  submitted  by  the  PHA. 

e.  Tenant  Comment  on  PHA 
Request — (1)  Regulation.  The  final  rule 
gives  opportimity  for  tenant  notice  and 
tenant  comment  before  HUD  makes  a 
due  process  determination.  Federal  law 
does  not  require  that  HUD  ask  for 
tenant  comment  on  a  proposed  due 
process  determination.  However, 
information  fit>m  tenant  comments  can 
help  HUD  decide  whether  State  law 
eviction  procedures  comply  with  due 
process. 

The  rule  provides  that  before 
requesting  a  due  process  determination, 
a  PHA  must  ask  for  comments  from 
tenants  in  the  PHA's  public  housing 
program  (§  966.41(b)(2)): 

A  PHA  shall  give  Tenants  in  the  PHA's 
[public  housing]  program  reasonably  effective 
general  notice  that  the  PHA  intends  to 
request  a  due  process  determination.  The 
notice  shall  identify  the  eviction  procedures 
for  which  a  due  process  determination  will  be 
requested,  and  shall  invite  Tenant  and  other 
public  comment  on  the  proposed 
determination. 

When  the  PHA  requests  a  due  process 
determination,  the  PHA  must  certify  to 
HUD  that  the  PHA  has  given  the 
required  notice  to  public  housing 
tenants.  The  PHA  must  give  HUD  copies 
of  all  written  public  comments  received 
within  thirty  calendar  days  of  notice  to 
the  tenants  (§  966.41(b)(3)(ii)). 

(2)  Notice— How  and  To  Whom 
Given.  The  rule  does  not  require 
individual  notice  to  each  tenant  or 
family.  The  rule  also  does  not  require 
any  set  procedure  for  giving  notice  to 
project  tenants.  The  PHA  must  use  a 
process  that  gives  "reasonably  effective 
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general  notice"  to  public  housing 
tenants  that  the  PHA  intends  to  request 
a  due  process  determination 
(§  966.41(b)(2)).  The  notice  must  be 
given  "through  means  determined  by  the 
PHA  (e.g.,  posting  in  project  offices, 
notice  to  Tenant  organizations,  or  notice 
to  individual  Tenants  in  the  program)." 

HUD  does  not  adopt  a  public 
recommendation  that  notice  should  be 
mailed  or  delivered  to  each  individual 
tenant.  In  providing  the  opportunity  for 
tenant  comment,  HUD  is  trying  to  secure 
information  on  eviction  laws  in  the 
locality.  In  general  the  applicable  local 
laws  are  the  same  for  all  tenants  of  a 
particular  PHA.  Under  the  rule,  the  PHA 
has  the  authority  to  decide  what  notice 
procedures  will  be  reasonably  effective 
in  giving  general  notice  to  the  tenants. 

Under  the  proposed  rule,  a  PHA 
would  be  required  to  publish  notice  of 
the  PHA  request  in  a  newspaper  or 
other  medium  of  general  circulation  in 
the  jurisdiction  (as  well  as  reasonably 
effective  general  notice  to  families  in  the 
PHA  program).  PHA  comment  asserts 
that  the  PHA  should  not  have  to  publish 
notice  to  the  general  public.  Notice  to 
public  housing  residents  is  sufficient. 

The  final  rule  eliminates  the  proposed 
requirement  to  publish  in  a  medium  of 
general  circulation.  Ciurent  pubUc 
housing  tenants  are  the  primary 
universe  immediately  interested  in  a  due 
process  determination.  Publication  in  a 
general  circulation  newspaper  is  not  a 
necessary  or  generally  effective  means 
of  giving  notice  to  public  housing 
tenants.  The  target  of  a  broader  local 
pubhcation  is  unclear,  and  the  benefit  of 
such  publication  is  doubtful. 

Legal  aid  comment  recommends  that 
the  PHA  should  be  required  to  give 
notice  to  tenant  organizations  and  legal 
aid  programs.  This  proposal  is  not 
adopted.  The  rule  does  not  require  that 
the  PHA  notify  tenant  organizations  or 
legal  aid  organizations.  The  PHA's 
notice  to  tenants  is  an  adequate  vehicle 
to  give  notice  to  both  tenants  and  tenant 
organizations.  Notice  to  the  tenants  is  a 
reasonable  and  effective  way  to  get 
tenant  views  on  local  legal  requirements 
before  HUD  issues  a  due  process 
determination.  In  practice,  organizations 
which  authentically  act  for  tenants,  and 
which  have  strong  roots  and  contacts  in 
the  tenant  community,  wrill  learn  about  a 
prospective  PHA  request  for  a  due 
process  determination  when  the  PHA 
giver,  notice  to  the  tenants.  These 
organizations  can  submit  comments  to 
the  PHA,  and  the  comments  must  be 
submitted  by  the  PHA  to  HUD  with  the 
request  for  a  due  process  determination. 


Elimination  of  Requirement  To  Publish 
Notice  in  "Federal  Register" 

In  this  rulemaking,  HUD  proposed  to 
publish  three  types  of  notices  in  the 
Federal  Renter  (1)  Notice  of  sixty  days 
for  pubhc  comment  on  a  proposed  HUD 
determination  on  State  eviction 
procedures;  (2)  notice  of  a  PHA  request 
to  remove  eviction  from  the  PHA 
grievance  procedure;  and  (3)  a  summary 
annual  listing  of  HUD  determinations 
and  PHA  requests.  Provisions  for  these 
Federal  Register  notices  has  been 
eliminated  in  the  final  rule. 

On  reconsideration,  HUD  doubts  the 
benefits  of  national  Federal  Register 
publication  of  notices  concerning  the 
local  due  process  determination.  The 
requirement  to  process  additional 
Federal  Register  notices  will  impose  a 
significant  internal  administrative 
burden  on  the  Department,  apparently 
without  affording  any  significant 
advantage  to  the  public.  Any  delays  in 
Federal  Register  publication,  and  any 
required  period  for  public  comment  on  a 
proposed  determination,  will  delay  the 
issuance  of  HUD  due  process 
determinations  under  the  1983  law. 

In  the  nature  of  the  process  required 
under  the  1983  law,  HUD  needs  to 
determine  the  due  process  adequacy  of 
the  local  eviction  procedures  available 
to  the  PHA  under  State  law.  National 
notice  in  the  Federal  Register  is  not  a 
necessary,  effective  or  economical 
means  of  seciu^ng  information  on 
eviction  requirements  in  each  PHA 
jurisdiction.  Federal  Register  publication 
is  not  a  good  vehicle  to  furnish  notice  to 
pubUc  housing  tenants.  Comment  notes 
that  tenants  do  not  receive  the  Federal 
Register  (and  indeed  most  PHAs  also  do 
not  receive  the  Federal  Register). 
Information  on  local  eviction 
requirements  can  be  obtained  by  HUD 
from  materials  submitted  by  PHAs  or 
tenants,  or  from  independent  research  or 
other  information  available  to  the  Field 
Counsel.  Finally,  interested  parties  can 
readily  obtain  information  on  any 
outstanding  due  process  determinations, 
either  from  the  affected  PHA  or  from 
HUD  (see  \  966.41(c)(3)(iii)). 

PHA  comment  objects  to  a 
requirement  for  local  notice  to  tenants, 
and  asserts  that  HUD  publication  in  the 
Federal  Register  is  sufficient  opportunity 
for  public  comment.  HUD  disagrees. 
Notice  by  the  PHA  to  its  tenants  is  a 
better  vehicle  to  ehcit  local  comment  on 
local  procedures  than  national  notice  in 
the  Federal  Register. 

(3)  Purpose  and  Use  of  Tenant 
Comment.  The  procedures  in  the  final 
rule  give  a  reasonable  opportunity  for 
tenant  comment  on  the  PHA  request  for 
a  due  process  determination.  HUD 


rejects  comments  suggesting  that  HUD 
should  not  ask  for  public  comment.  The 
purpose  of  the  process  for  soliciting 
public  comment  is  to  help  the 
Department  make  the  due  process 
determinations  under  the  1983  law  and 
this  rule.  HUD  will  consider  pertinent 
tenant  or  other  public  comment  before 
issuing  a  due  process  determination. 

Comments  on  a  proposed  due  process 
determination  should  address  the  issue 
to  be  determined  by  HUD — whether 
State  law  eviction  procedures  require 
basic  due  process  before  a  tenant  is 
evicted.  Other  issues  are  not  germane. 
The  comment  process  is  not  directed  to 
securing  views  on  the  PHA's  local  pohcy 
decision  to  take  eviction  out  of  the  PHA 
grievance  process. 

Some  comment  on  the  proposed  rule 
objects  to  the  requirement  for  a  PHA  to 
give  local  notice  of  the  PHA's  request,  or 
find  the  proposed  procedures 
burdensome.  PHA  comment  states  that 
local  notice  is  best  left  to  PHA 
discretion. 

The  Department  believes  that  tenant 
comment  on  law  in  the  PHA  jurisdiction 
will  be  very  helpful  to  HUD  in  making 
due  process  determinations.  Comments 
can  give  HUD  valuable  information  on 
legal  requirements  for  eviction  in  a  State 
or  a  PHA  jurisdiction.  By  requiring  that 
public  housing  residents  have  an 
opportunity  to  comment  on  the  PHA 
request  for  a  due  process  determination, 
HUD  has  a  better  chance  of  getting  full 
and  balanced  information  on  legal 
requirements  for  eviction  under  State 
law.  Obviously,  public  housing  tenants 
have  a  powerful  and  legitimate  interest 
in  whether  a  PHA  can  evict  the  tenant  in 
State  court  without  giving  the 
opportunity  for  a  PHA  grievance 
hearing. 

Direct  notice  by  a  PHA  to  the  tenants 
is  a  good  way  to  assure  that  the  PHA's 
tenants  know  that  the  PHA  is  asking 
HUD  for  a  due  process  determination. 
Local  notice  wiU  induce  comments  by 
tenants  and  tenant  representatives. 

The  PHA  submits  tenant  comments  to 
HUD.  The  final  rule  does  not  adopt  a 
recommendation  that  tenant  comments 
should  be  submitted  directly  to  HUD. 
While  the  regulation  does  not  prohibit 
tenants  from  sending  comments  to  HUD, 
the  PHA  can  readily  package  tenant 
comments  with  the  PHA's  request  for  a 
due  process  determination.  Materials 
related  to  HUD's  due  process 
determination  will  be  easier  for  HUD  to 
handle  if  contained  in  a  single  PHA 
submission,  which  includes  tenant 
comments  and  any  WIA  responses  to 
the  tenant  conunents.  Bundling  tenant 
comments  in  the  PHA  submission  ooes 
not  compromise  the  integrity  of  the 
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comments.  Comments  must  be 
submitted  to  HUD  as  received  by  the 
PHA. 

The  PHA  must  certify  to  HUD  that  the 
PHA  has  given  the  required  notice  to 
tenants  in  the  PHA  program,  and  must 
send  HUD  copies  of  written  comments 
received  within  thirty  calendar  days 
after  completion  of  notice  to  the  tenants. 
Thus,  the  PHA  request  may  be 
submitted  to  HUD  after  completion  of 
the  thirty  day  notice  period 
(§  966.41(b)(3)(ii)).  HUD  does  not 
require,  as  recommended  by  comment 
on  this  rule,  that  the  PHA  continue  to 
submit  to  HUD  public  comments  on  the 
PHA's  request  for  due  process 
determination  which  are  received  by  the 
PHA  until  HUD  grants  the  PHA  request. 
HUD  will  receive  comments  and 
information  from  the  public  at  any  time, 
even  after  a  due  process  determination 
is  issued,  but  does  not  think  that  the 
regulation  should  minutely  regulate 
alternative  scenarios  for  PHA 
submission  of  local  tenant  comments. 

3.  HUD  Examination  of  State  Eviction 
Procedures 

a.  Flexible  Procedure  for  HUD 
Determination.  The  rule  establishes  a 
flexible  framework  for  HUD  to  make  the 
statutory  due  process  determination  on 
adequacy  of  eviction  procedures 
required  under  State  law.  There  may  be 
a  great  variety  of  legal  procedures  and 
legal  authorities  governing  eviction  in 
different  States  and  PHA  jurisdictions. 
There  may  be  many  local  or  special 
factors  affecting  HUD's  ability  to  issue  a 
due  process  determination  for  a  specific 
set  of  eviction  procedures  under  State 
law. 

To  minimize  delay  and  adminisfrative 
bottlenecks.  HUD  has  decentralized  the 
authority  to  make  the  statutory  due 
process  determination  by  HUD.  The 
determinations  will  usually  be  made  by 
HUD  field  counsel,  in  the  HUD  offices 
responsible  for  day-to-day 
administration  of  HUD's  functions  in  the 
public  housing  program.  This  process 
will  be  conducted  under  the  direction  of 
the  HUD  Regional  Counsel  in  each  HUD 
Region,  with  oversight  by  the  HUD 
General  Counsel.  Under  the  rule,  the 
HUD  field  lawyers  have  considerable 
room  to  work  out  efficient  procedures 
for  analysis  of  State  legal  requirements 
for  eviction  of  a  tenant. 

b.  Examination  of  Local  Law.  To 
make  a  due  process  determination.  HUD 
field  counsel  will  consider  relevant 
information  on  legal  requirements 
governing  procedures  for  eviction  in  a 
PHA's  jurisdiction  under  State  law 

(S  9e6.41[c)(l]}.  All  available  sources  of 
law  or  legal  authority  may  be 
considered,  including  the  State 


Constitution.  State  or  local  laws  and 
ordinances,  State  or  local  regulations, 
court  rules  and  court  decisions,  and 
opinions  of  a  State  attorney  general. 

Comment  urges  that  HUD's 
determination  should  be  based  on 
independent  and  thorough  analysis  of 
State  law  by  HUD  counsel.  HUD  agrees. 
HUD  will  carefully  review  probative 
legal  sources  to  determine,  for  the 
specific  eviction  procedures  which  are 
the  subject  of  the  requested  due  process 
determination,  whether  State  law 
comports  with  basic  due  process. 

In  this  endeavor,  HUD  will  consider 
tenant  or  other  public  comments,  and 
legal  materials  and  analysis  submitted 
by  the  PHA.  HUD  may  also  make  use  of 
information  gleand  by  HUD  legal 
research,  or  other  relevant  legal 
materials  available  to  HUD. 

Comment  urges  that  the  rule  should 
instruct  HUD  field  coimsel  to  cooperate 
with  tenants  and  tenant  representatives, 
and  should  specify  that  HUD  must  give 
equal  consideration  to  submissions  by 
tenants  and  the  PHA.  The  comment 
reflects  a  fear  that  the  HUD  analysis 
will  be  tilted  toward  PHA  interests.  The 
comment  reflects  a  deep 
misunderstanding  of  HUD's  position. 
HUD  is  primarily  concerned  that  each 
HUD  due  process  determination  must 
result  from  a  conscientious,  scrupulous 
and  accurate  analysis  of  eviction 
requirements  under  State  law. 

HUD  respects  and  will  respond  to  the 
desire  of  PHAs  for  smooth  and 
expeditious  issuance  of  due  process 
determinations.  However,  the  weight  of 
comments  or  analysis  submitted  to  HUD 
depends  on  the  intrinsic  force  of  the 
legal  arguments,  not  on  whether  the 
arguments  are  submitted  by  the  PHA  or 
by  tenants.  In  making  due  process 
determinations,  HUD  will  objectively 
carry  out  the  role  assigned  to  HUD  by 
the  1983  law.  The  rule  adequately  states 
the  elements  and  procedures  for  a  due 
process  determination  by  HUD. 

Comment  states  HUD  should  hold 
adminisfrative  hearings  before  issuing 
due  process  determinations,  and  asserts 
hearings  are  necessary  if  there  are 
substantial  questions  on  whether  the 
PHA  follows  the  eviction  procedure 
recognized  by  HUD. 

The  recommendation  is  not  adopted. 
Before  HUD  issues  a  due  process 
determination,  there  is  no  procedure 
recognized  by  HUD.  Consequently  there 
is  no  need  for  a  hearing  to  determine 
whether  the  PHA  is  following  the  HUD 
recognized  procedure.  Once  the  HUD 
determination  is  issued,  the  PHA  may 
only  bypass  adminisfrative  grievance 
process  when  using  the  procedure 
recognized  by  HUD. 


HUD  believes  that  formal 
adminisfrative  hearings  on  a  proposed 
due  process  determination  would  be 
cumbersome  and  time-consuming,  and 
would  not  improve  the  quahty  of  the 
HUD  determination.  The  due  process 
determination  is  not  designed  to 
determine  issues  of  fact,  but  issues  of 
law — namely  whether  State  law 
mandates  a  due  process  hearing  in 
advance  of  eviction.  For  this  purpose, 
HUD  does  not  need  public  testimony  on 
the  facts.  HUD  needs  information  on 
State  law. 

Information  on  State  law  can  be 
efficiently  gathered  without  a  structured 
hearing  process  for  gathering  testimony 
and  other  evidence.  The  regulation 
provides  a  flexible  procedure  for 
obtaining  and  considering  all  available 
information  and  views  on  State  law.  The 
procedure  is  open  to  submission  of 
relevant  legal  materials  by  anyone  at 
any  time.  There  is  no  reason  to  believe 
that  structuring  the  process  as  a 
"hearing"  would  obtain  better  or  more 
complete  information,  or  would  result  in 
better-founded  decisions  by  HUD.  In  the 
adminisfration  of  Federal  programs, 
adminisfrative  agencies  are  often 
charged  with  making  important 
determinations  to  carry  out  a  statutory 
scheme.  It  does  not  follow  that  the 
process  for  making  any  determination 
required  by  law  should  be  structured  as 
a  hearing — that  is  a  structured  public 
process  for  the  submission  and 
consideration  of  testimony  and  other 
evidence  bearing  on  the  determination. 

It  is  important  to  remark  that  the  HUD 
due  process  determination  does  not 
determine  whether  any  particular  tenant 
is  evicted  from  a  unit.  After  HUD  issues 
the  determination,  the  PHA  may 
proceed  to  evict  the  tenant  by  judicial 
process.  In  the  judicial  eviction  process, 
the  tenant  has  the  Constitutional  right  to 
a  hearing,  to  determine  whether  the 
tenant  has  a  right  to  remain  in  the  unit. 
In  the  judicial  hearing,  the  State  court 
can  consider  both  issues  of  fact  and 
issues  of  law  which  bear  on  the  eviction. 

4.  Due  Process  Determination  by  HUD 

a.  Statement  of  Due  Process 
Determination.  When  HUD  decides  to 
issue  a  due  process  determination  on 
request  from  a  PHA,  HUD  will  give  the 
PHA  a  statement  of  the  determination. 
The  final  rule  provides  (9  g66.41(c)(2]) 
that  the  statement  must  include: 

(i)  The  name  of  the  PHA. 

(ii)  A  description  of  the  specific 
eviction  procedures  covered  by  the  due 
process  determination  (such  as  eviction 
actions  brought  in  a  particular  local 
landlord-tenant  court). 
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(iii)  A  statement  that  HUD  has 
determiiled  that  the  procedures  provide 
the  elements  of  due  process  prior  to 
eviction. 

(iv)  A  statement  which  summarizes 
the  legal  basis  for  HUD's  due  process 
determination.  The  statement  will 
briefly  describe  the  basis  for  HUD's 
conclusion  that  the  procedures  meet 
each  of  the  due  process  elements. 

b.  Revision  or  Withdrawal  of  Due 
Process  Determination.  At  any  time, 
HUD  will  receive  information  relevant 
to  a  due  process  determination, 
including  a  due  process  determination 
previously  issued  (5966.41(c)(1)).  HUD 
may  revise  or  withdraw  a  due  process 
determination  at  any  time 
§  966.41(c)(4)(i)).  Such  action  may  be 
based  on  any  available  information 
which  is  relevant  to  the  determination, 
including  any  changes  in  applicable 
State  law  or  any  coiut  decisions  since 
the  original  due  process  determination. 

A  change  in  a  due  process 
determination  may  be  appropriate 
because  of  new  court  decisions  or  a 
change  of  State  or  local  law  since  the 
original  determination.  Other 
information  or  new  analysis  could 
justify  re-opening  a  prior  determination. 

The  final  rule  adds  a  provision  that  if 
HUD  decides  to  revise  or  withdraw  a 
due  process  determination,  HUD  will 
give  the  PHA  a  statement  of  the 
decision.  The  change  is  effective 
immediately  when  the  statement  is 
given  to  the  PHA.  (5966.41(c)(4)(ii).) 

Comment  recommends  that  the  rule 
should  state  that  HUD  retains  the  power 
to  review  a  prior  determination  that 
State  law  satisBes  due  process,  and 
should  further  state  that  affected  parties 
have  a  right  to  reconsideration.  The 
proposed  rule  and  the  final  rule  directly 
recognize  that  HUD  may  revise  or 
withdraw  a  due  process  determination. 
HUD  does  not,  however,  agree  that  the 
rule  should  create  a  "right"  to 
reconsideration.  HUD  will  decide 
whether  a  request  for  reconsideration, 
or  a  submission  of  new  information  on 
State  law  procedures  justifies  reopening 
a  due  process  determination.  The  issue 
is  properly  left  to  HUD's  administrative 
discretion. 

c.  Copies  of  Due  Process 
Determination.  At  the  request  of  any 
tenant  the  PHA  must  make  available  for 
inspection  and  copying  copies  of  the  due 
process  determinations  issued  by  HUD 
for  the  PHA  (§  966.41(c)(3)(iii)).  The 
HUD  Field  Office  for  any  jurisdiction 
must  also  make  available  for  inspection 
and  copying  by  any  interested  person 
copies  of  due  process  determinations  for 
PHAs  in  the  Field  Office  jurisdiction. 

d.  Requirement  for  Decision  and 
Statement  of  Reasons.  Under  the  two- 


step  process  described  in  the  proposed 
rule  (see  section  VI.D.1  of  diis 
Preamble),  HUD  would  first  issue  the 
statutory  determination  that  State  law 
procedures  afford  the  elements  of  due 
process.  A  PHA  would  then  separately 
ask  for  permission  to  exclude  pursuant 
to  the  HUD  determination. 

Comment  objects  to  proposed 
provisions  allowing  a  PHA  to  exclude 
where  HUD  has  already  made  the  due 
process  determination,  but  then  fails  to 
answer  in  time  a  PHA  request  for 
permission  to  exclude.  Comment  states 
that  HUD  should  make  an  affirmative 
decision  on  each  PHA  request  with  a 
written  statement  of  decision  and 
supporting  analysis.  The  HUD  analysis 
should  be  available  to  the  public. 

In  the  one-step  system  under  the  fmal 
rule,  HUD  will  issue  an  affirmative  due 
process  determination  for  an  individual 
PHA.  The  PHA  may  not  exclude  until 
the  determination  is  issued.  As 
described  above,  HUD  will  issue  a 
summary  statement  of  the  legal  basis  for 
the  determination,  and  the  statement 
may  be  examined  by  any  interested 
party. 

5.  Effect  of  Due  Process  Determination 

a.  Excludiqn  of  Eviction  From 
Grievance  Process.  The  rule  provides 
that  the  due  process  determination  is 
effective  immediately  when  the 
statement  of  determination  is  given  to 
the  PHA  by  HUD  (5  966.41(c)(3)(i)).  After 
HUD  issues  a  due  process 
determination,  the  PHA  is  no  longer 
required  to  ^eve  on  the  decision  to 
evict  a  family  through  the  eviction 
procedures  covered  by  the 
determination.  After  receiving  the 
determination,  the  PHA  may  exclude 
from  the  PHA  administrative  grievance 
procedure  any  grievances  concerning 
termination  of  tenancy  or  eviction  if  the 
PHA  uses  the  specific  eviction 
procedures  which  are  the  subject  of  the 
determination  (§  966.41(a)(1).  966.41(a)(2] 
and  966.41(c)(3)(ii)). 

If  the  PHA  evicts  through  eviction 
procedures  covered  by  the  due  process 
determination: 

The  PHA  is  not  required  to  give  notice  of 
proposed  adverse  action  concerning  a 
termination  of  tenancy  or  eviction,  and  is  not 
required  to  provide  the  opportunity  for  a 
hearing  under  the  PHA's  administrative 
grievance  procedure.  Unless  the  PHA  uses 
the  specific  eviction  procedures  which  are  the 
subject  of  a  due  process  determination,  the 
PHA  may  not  evict  the  occupants  without 
providing  to  the  Tenant  the  opportunity  for 
an  administrative  grievance  hearing  *  •  •  • 
•■(§966.41(aM2)). 

b.  Other  Grievable  Subjects.  Apart 
from  a  proposed  eviction,  the  PHA  must 
grieve  on  a  proposed  determination  of 


rent  or  charges,  on  a  proposed 
determination  to  transfer  the  tenant  to 
another  unit,  or  on  other  proposed 
adverse  action  by  the  PHA.  The  PHA 
must  give  the  opportunity  to  grieve  on 
these  other  subjects  even  if  eviction  is 
excluded  &om  the  grievance  procedure, 
and  the  PHA  is  therefore  no  longer 
required  to  grieve  on  that  subject.  For 
this  reason,  there  is  a  need  to  defme  the 
relation  between  the  grievance  process 
(for  subjects  which  remain  subject  to 
that  process),  and  the  judicial  process 
for  eviction  of  the  tenant  from  the  imit  It 
is  especially  important  to  determine  the 
relation  between  a  grievance  concerning 
the  PHA's  determination  of  rent  and  a 
judicial  action  to  evict  the  tenant  for 
non-payment  of  rent. 

PHA  conunent  expresses  concern  that 
a  landlord-tenant  court  will  not  order 
eviction  of  a  tenant  for  non-payment  if 
the  judge  knows  that  the  PHA  rent 
determination  is  the  subject  of  an 
ongoing  and  unresolved  administrative 
grievance  process.  A  PHA 
representative  notes  that  availability  of 
an  administrative  remedy  to  contest  the 
rental  payment  will  frustrate  the 
purpose  of  the  authority  to  exclude 
grievance  cases  from  the  PHA  grievance 
process  "by  delaying  the  judicial 
process/and  or  by  subjecting  the  parties 
to  the  risk  of  inconsistent  outcomes". 

HUD  shares  these  concerns.  The 
statute  and  rule  allow  a  PHA  to  bypass 
the  administrative  grievance  process  for 
eviction  of  a  tenant  but  only  where  the 
tenemt  has  the  legal  right  to  a  due 
process  hearing  in  State  court.  If  the 
PHA  chooses  to  use  this  exclusion 
procedure,  the  judicial  action  for 
eviction  should  not  be  delayed  by  a 
pending  grievance  process.  All 
outstanding  issues  involved  in  eviction 
of  the  tenant  may  be  litigated  in  court 
The  decision  and  actions  of  the  court  in 
the  action  for  eviction  or  the  tenant  for 
non-payment  of  rent  or  for  other  grounds 
should  not  be  delayed  or  affected  by  a 
pending  grievance  process  not  decided 
prior  to  commencement  of  the  court 
action,  or  by  a  grievance  decision 
rendered  after  commencement  of  the 
action.  Once  the  eviction  action  is 
remitted  to  State  court,  as  contemplated 
by  the  1983  law,  the  matter  should  be 
wholly  detemiined  in  the  State  court 
proceeding,  without  regard  to  any 
parallel  grievance  proceeding, 
regardless  of  whether  the  grievance 
process  was  commenced  before  or  after 
the  commencement  of  the  judicial 
action. 

To  evict  a  tenant,  the  PHA  gives  the 
lease  termination  notice  required  by 
HUD,  and  any  other  notices  required 
under  State  law,  including  the  complaint 
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or  other  pleading  that  commences  the 
judicial  action  for  eviction.  At  the  time 
the  PHA  serves  the  notice,  the  PHA  and 
the  tenant  may  be  at  any  point  along  the 
continuum  of  the  ^ievance  process 
(notice  of  adverse  action  by  PHA.  timely 
request  for  grievance  hearing  by  tenant 
(or  failure  of  tenant  to  make  timely 
request),  decision  by  hearing  officer  on 
tenant  grievance).  Similarly,  the 
grievance  process  over  the  PHA 
determination  of  rent  or  chaiges  may 
also  be  unfold  during  the  further 
progress  of  the  judicial  action  for 
eviction  of  the  tenant,  through  the  trial 
and  the  decision  of  the  court  to  grant  or 
deny  eviction  of  the  tenant  from  the  unit 

The  final  rule  includes  provisions 
designed  to  solve  problems  which  stem 
from  the  relation  between  the  tenant 
right  to  grieve  on  the  PHA's 
determination  of  rent  or  charges  or  on 
other  grievable  adverse  action,  and  the 
PHA's  right  to  exclude  eviction  from  the 
PHA  grievance  process. 

Rrst,  the  PHA  may  establish 
deadlines  for  the  tenant  to  request  a 
change  in  the  PHA  determination  of  rent 
or  other  charges  (S  9e6.31(c)(l)],  or  to 
request  a  hearing  after  PHA  notice  of 
adverse  action  (S  g66.31(c)(2]].  If  the 
tenant  fails  to  submit  die  request  in 
time,  the  tenant  loses  the  right  for  a 
grievance  hearing  on  correctness  of  the 
PHA  determination.  If  the  deadline  has 
expired,  and  if  the  PHA  then  brings 
action  to  evict  the  tenant,  there  is  no 
longer  any  danger  that  the  judicial 
process  for  eviction  of  the  tenant  will 
overlap  an  administrative  grievance 
process  for  review  of  the  rent  or  other 
determination  by  the  PHA. 

Second,  the  final  rule  adds  a  new 
provision  ($  966.41(a)(4))  stating  that 
where  eviction  is  exluded  from  the 
grievance  process: 

In  a  court  action  for  eviction  of  the 
occupants,  the  PHA  is  not  bound  by  a 
grievance  hearing  decision  issued  after 
commencement  of  the  eviction  action.  The 
Tenant  shall  not  be  enbtled  to  any  delay  in  or 
continuance  of  the  court  action  because  of  a 
pending  grievance  hearing  proceeding." 

These  provisions  will  apply  both  to 
cases  where  a  grievance  is  in  process  at 
the  time  the  PHA  brings  action  to  evict 
the  tenant  (i.e.,  a  hearing  was  requested, 
but  not  decided),  and  cases  where  a 
grievance  is  brought  after 
commencement  of  the  eviction  action, 
but  prior  to  judgment  in  the  action. 

Since  the  PHA  is  not  required  to 
grieve  «ra  the  eviction,  the  tenant  may 
not  use  the  grievance  decision  as  the 
basis  for  determination  of  issues  in  the 
eviction  action.  The  tenant  has  no  right 
to  delay  the  judicial  e^ction  i»oces8, 
and  the  tenant  will  not  be  able  to  use  or 
abuse  the  administrative  grievance 


process  as  a  technique  to  delay  the  court 
process  fra*  eviction  of  the  tenant. 
Instead,  as  intended  by  the  grievance 
exemption  in  the  19B3  law,  the  existence 
or  non-existence  of  grounds  for  eviction 
will  be  wholly  determined  in  the  judicial 
evicti<Mi  proceeding. 

The  rule  establiues  the  simple  and 
workable  principle  that  a  grievance 
decision  issaed  after  commencement  of 
the  eviction  action  does  not  affect  the 
determination  in  the  actioiL  This 
approach  avoids  the  very  difficult  issues 
of  how  to  treat  grievance  decisions 
issued  at  different  points  of  the  judidai 
eviction  process:  e.g.,  after 
commencement  but  prior  to  trial,  during 
trial,  after  trial  but  prior  to  entry  of 
judgment,  after  judgment  but  prior  to 
eviction. 

VH.  AppHcability  of  Lease  and 
Grievance  Reqmreraents;  AppHcability 
of  Definitions 

HUD  lease  and  grievance 
requirements  are  located  in  24  CFR  Part 
966.  The  rule  covers  two  main  subjects: 
tenant  leases  (Subpart  B  and  Subpart  C), 
and  grievance  hearings  for  tenants 
(Subpart  D  and  Subpart  E). 

In  the  1937  Act  the  term  "public 
housing"  means  non-section  6  housing 
which  is  assisted  under  the  Act  (US. 
Housing  Act  of  1937,  section  3(b)(1)). 
The  statutory  term  "public  housing" 
applies  to  both  Indian  and  non-In^an 
housing  which  is  assisted  under  the  Act 
Under  this  rule,  Part  966  tenant  lease 
requirements  (Part  966,  Subparts  A  and 
B]  do  not  apply  to  Indian  Housing. 
However,  Part  966  grievance  hearing 
requirements  apply  to  both  Indian  and 
non-Indian  housing. 

In  the  final  rule  (S  966.2],  there  are 
separate  and  mutually  exclusive 
definitions  of  the  terms  "public  housing" 
and  "Indian  housing."  As  defined  in  the 
rule,  the  term  "public  housing"  includes 
"housing  assisted  under  the  U.S. 
Housing  Act  of  1937  *  *  *  other  than 
housing  assisted  imder  section  8  or 
section  17  of  the  U.S.  Housing  Act  of 
1937."  However,  the  definition  of  public 
housing  also  explicitly  provides  that  the 
term  "public  housing"  as  used  in  Part 
966  "does  not  include  Indian  Housing." 
As  defined  in  the  rule,  the  term  "Indian 
Housing"  means  the  rental  or  Mutual 
Help  programs  administered  by  Indian 
Housing  Authorities  under  Part  905  (the 
Indian  Housing  Regulations). 

The  use  of  separate  and  exclusive 
definitions  facilitates  a  clearer 
specification  of  what  parts  of  the  lease 
and  grievance  requirements  are 
applicable  to  the  HUD  Indian  Housing 
Program.  The  final  rule  provides  that 
Subparts  B  (lease  requirements)  and  C 
(termination  of  tenancy  and  eviction) 


are  applicable  to  "public  housing"  (i.e., 
not  including  Indian  Housing) 
(S  9e6.1(b)i(l)).  and  that  Sub^wrts  B  and 
C  are  not  applicable  to  "Indian  housing" 
(S  96e.l(b)(2)).  The  rale  also  imivides 
that  Subparts  D  and  E  (grievance 
hearing  requirenents)  are  applicable  to 
both  public  housing  siid  Indian  housing 
as  defined  in  the  rule  (S  966.1(c)). 

To  exclude  coverage  of  Indian 
housing,  the  definitioR  of  public  housing 
used  in  the  rule  is  narrower  dian  tfie 
statutory  definition  of  public  housing  in 
the  U.S.  Housing  Act  of  1937.  The  use  of 
separate  regulatory  definitions  does  not 
of  course,  diange  the  scope  of  statutory 
provisions  which  govern  public  housing 
as  more  broadly  defined  in  the  1937  Act. 
The  lease  and  hearing  provisions  in  the 
1983  law  (section  6(k)  and  section  6(1)  of 
die  1937  Act  42  U.S.C.  1437d  (k)  and  (1)) 
apply  to  all  statutory  public  housing, 
including  Indian  housing. 

Therefore,  although  Part  966  Subparts 
B  and  C  do  not  apply  to  Indian  housing, 
the  Indian  housing  regulations  contain 
separate  {Movisions  which  are 
consistent  with  the  statutory 
requirements  for  leases  and  termination 
of  tenancy  under  the  1983  law  (U.S. 
Housing  Act  of  1937.  section  6(1),  42 
U.S.C.  1437d(I]).  With  respect  to  the 
Mutual  Hdp  Program,  the  Mutual  Help 
Homeownership  Opportunity  Agreement 
in  accordance  with  the  existing  program 
rule  (Part  905.  Subpart  D)  is  in 
accordance  with  lease  and  termination 
requirements  of  the  1983  law.  With 
respect  to  Rental  Projects  of  Indian 
Housing  Authorities,  this  rule  adds  a 
simple  statement  of  lease  requirements 
which  implement  all  requirements  of  the 
1983  law. 

Subpart  A  (S  966.2)  defines  terms  used 
in  Part  966.  The  final  rule  specifies  that 
the  definitions  apply  to  the  defined 
terms  when  used  in  Part  966  (9  966.1(8)). 
The  definitions  are  uniform  for  all 
purposes  of  Part  966. 

Vin.  Hearing  for  Applicants 

In  the  December  1982  original 
rulemaking,  the  Department  proposed  to 
combine  provisions  regarding  icionnal 
hearings  for  applicants  and  for  tenants 
in  occupancy  (see  discussion  at  47  FR 
55689,  55691-92,  December  13, 1982).  In 
the  case  of  applicants,  section  6(c)(3)(i) 
of  the  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437d(c)(3)(i))  provides  diat 
where  the  PHA  determines  that  an 
apphcant  is  ineligible  for  admission  to  a 
public  housing  project  the  niA  must: 

promptly  notify  •  *  •  any  applicant 
determined  to  be  ineligible  for  admission  to 
the  project  of  the  basis  for  such 
determination  and  provide  the  applicant  apon 
request  within  a  reoaonable  time  after  the 


determination  is  made,  with  an  opportunity 
for  an  informal  hearing  on  such         ^  -v 
determination  *  *  *  *  4^ 

Enactment  in  1983  of  the  more 
detailed  and  demanding  statutory 
hearing  requirement  for  public  housing 
tenants  (implemented  in  this  rule)  makes 
it  impracticable  to  combine  the 
regulatory  hearing  requirements  for 
applicants  and  tenants.  For  this  reason, 
the  fmal  rule  (9  960.207(8)]  separately 
states  notice  and  hearing  requirements 
for  ineligible  applicants  under  section 
6(c](3](i)  of  the  United  States  Housing 
Act  of  1937  (42  U.S.a  1437d(c)(3)(i)). 

As  noted  in  the  Preamble  to  the 
original  rulemaking,  "the  legislative 
history  of  the  statutory  requirement  that 
the  PHA  provide  an  informal  hearing  for 
applicants  determined  ineligible  for 
admission  strongly  indicates  that  the 
Congress  did  not  intend  to  Impose  an 
elaborate  hearing  requirement"  (see 
discussion  of  legislative  history  at  47  FR 
55689,  55692).  In  1983.  the  bill  as 
reported  by  the  House  Banking 
Committee  would  have  imposed  the 
same  administrative  grievance 
procedures  for  "tenants  and  applicants" 
(Report  98-23  on  RR.  1,  p.  175). 
However,  the  law  as  finally  passed  by 
the  Congress  (section  6(k)  of  the  U.S. 
Housing  Act  of  1937, 42  U.S.C.  1437d(k]) 
adds  new  administrative  hearing 
requirements  only  for  tenants,  and 
leaves  undisturbed  the  applicant  hearing 
requirement  under  prior  law. 

Comment  says  PHAs  need  HUD 
guidance  on  informal  hearing 
requirements  for  applicants.  The  old  rule 
(§  960.207(a))  merely  repeats  the 
statutory  language. 

Comment  says  that  a  notice  that  the 
PHA  is  denying  admission  should  state 
the  basis  for  the  PHA  determination 
with  enough  specificity  so  that  the 
applicant  can  respond. 

The  rule  requires  a  PHA  to  establish  a 
simple  but  effective  procedure  to  notify 
an  applicant  if  the  PHA  decides  the 
applicant  is  ineligible  for  any  reason 
(5  960.207(b)(1)),  and  to  give  the 
applicant  an  opportunity  for  an  informal 
hearing  on  the  decision  (5  960.207(b)(2)]. 
These  procedures  are  very  similar  to  the 
review  procedures  for  applicants  to  a 
PHA's  certificate  program  (5  882.216(a), 
49  FH  12215,  March  29, 1984;  for  parallel 
factors  considered  by  the  Department  in 
determining  the  appropriate  level  of 
procedural  protection  for  a  subsidized 
housing  applicant  see  preamble  to  rule 
for  certificate  program.) 

The  rule  (§  966.207(a)  provides  that: 

[1]  The  PHA  shall  give  an  applicant  for 
admission  prompt  written  notice  of  a  decision 
that  the  applicant  is  not  eligible  for  admission 
for  any  reason.  The  notice  shall  inform  the 
applicant  of  the  basic  reasons  for  the 


decision.  The  notice  shall  also  state  that  the 
applicant  may  request  an  informal  hearing  on 
the  decision,  and  shall  describe  how  to 
obtain  the  informal  hearing. 

(2)  The  PHA  shall  give  the  applicant  an 
opportunity  for  an  informal  hearing  on  the 
decision,  in  accordance  with  procedures 
adopted  by  the  PHA.  The  hearing  shall  be 
held  within  a  reasonable  time  of  the  decision. 
The  informal  hearing  shall  be  conducted  by  a 
person  or  persons  (who  may  t>e  an  officer  or 
employee  of  the  PHA)  designated  by  the  PHA 
in  accordance  with  the  applicant  hearing 
procedures  adopted  by  the  PHA.  The  hearing 
officer  shall  be  someone  other  than  the 
person  who  made  the  decision  under  review 
or  a  subordinate  of  such  person.  The 
applicant  shall  be  given  an  opportunity  to 
present  written  or  oral  objections  to  the  PHA 
decision.  The  PHA  shall  promptly  notify  the 
applicant  in  writing  of  the  final  PHA  decision 
after  the  informal  hearing.  The  notice  shall 
state  the  basic  reasons  for  the  decision. 

IX.  Civil  Rights  Requirements. 

The  final  rules  adds  a  provision  to 
affirm  that  a  PHA  is  bound  by  civil 
rights  statutes  and  regulations  in 
administering  the  lease  and  grievance 
requirements.  The  rule  provides 
(S  966.3): 

PHA  policies  and  actions  with  respect  to 
leases  and  administrative  grievance 
procedures  under  [Part  966]  shall  be 
consistent  wiA  Title  VI  of  the  Civil  Rights 
Act  of  1964,  Title  VDI  of  the  Civil  RighU  Act 
of  1968,  section  504  of  the  RehabiUtation  Act 
of  1973,  the  Age  Discrimination  Act  of  1975, 
and  Executive  Order  11063  and  with  related 
regulations  and  requirements. 

This  rule  gives  PHAs  increased 
discretion  in  administering  the  lease  and 
grievance  procedure.  However,  PHAs 
are  reminded  that  all  applicable  civil 
rights  laws  and  regulations  remain  in 
full  force.  Each  PHA's  adherence  to  the 
civil  rights  authorities  will  continue  to 
be  monitored  by  the  Department. 

In  particular,  PHAs  are  cautioned 
against  implementing  any  policies  or 
practices  which  have,  or  may  have,  the 
effect  of  treating  individual  tenant 
famihes  differently  by  race,  national 
origin,  sex  or  religion,  or  which  produce 
a  diparate  impact  based  on  these 
factors. 

X.  Other  Matters 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291.  Analysis 
of  the  rule  indicates  that  it  will  not:  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 


productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implements  section  102(2)(C]  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
office  of  the  Rules  Docket  Clerk,  at  the 
address  listed  above. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act)  the  undersigned  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  lease  and 
grievance  requirements  are  directed  to 
public  housing  agencies  (including 
Indian  Housing  Authorities) 
administering  the  public  housing 
program,  and  will  reduce  the 
administrative  burden  of  the  PHA  under 
the  present  lease  and  grievance 
procedures. 

Information  collection  requirements  in 
this  rule  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  OMB  control  number.  The 
0MB  control  number(s),  when  assigned, 
will  be  announced  by  separate  notice  in 
the  Federal  Register.  Estimated  public 
reporting  burden  for  this  collection  of 
information  is  as  follows: 

(1)  Total  annual  report  and 
recordkeeping  burden:  152,373  hours. 

(2)  Burden  per  response:  .05  hour.  (3) 
Proposed  frequency  of  response:  varies. 

(4)  Estimate  of  likely  number  of 
respondents  (annual):  3,300 

The  rule  was  listed  as  Item  1038  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25. 1988 
at  53  FR  13854, 13893  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  and  title  is 
14.146,  Low  Income  Housing  Assistance 
Program  (public  housing). 

List  of  Subjects  in  24  CFR  Parts  904. 905, 
913,  960  and  966 

Public  housing. 

Accordingly.  24  CFR  Chapter  IX  is 
amended  as  follows: 

1.  Part  966  is  revised  to  read  as 
follows: 
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Authotity:  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437-1437r);  section  204  of  the  Housing 
and  Urban-Rural  Recovery  Act  of  1983,  P.L 
96-181.  November  3a  1983;  section  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  A— General 
§966.1    AppHcaUnty. 

(a)  Applicability  of  definitions.  The 
deHnltions  in  S  966.2  apply  to  the 
defined  terms  when  used  in  Part  966. 

(b)  Applicability  of  lease  and 
termination  requirements.  (1)  Subpart  B 
(lease  requirements)  and  Subpart  C 
(termination  of  tenancy  and  eviction)  of 
this  Part  are  applicable  to  Public 
Housing  (definition  at  §  966.2). 

(2)  Subparts  B  and  C  are  not 
applicable  to  Indian  Housing  (definition 
at  S  966.2)  or  to  the  Turnkey  III 
Homeownership  Opportunity  Program 
(see  Part  904).  (For  provisions  applicable 
to  Rental  Projects  of  Indian  Housing 
Authorities,  see  S  905.303.) 

(c)  Applicability  of  grievance  hearing 
requirements.  Subpart  D  and  Subpart  E 
of  this  Part  (administrative  grievance 
procedure)  are  applicable  to  Public 
Housing  and  to  Indian  Housing  (For 
special  provisions  for  Turnkey  III  and 
Mutual  Help  projects,  see  5  966.34.) 


Purpose. 

Procedore  for  HUD  detemiination. 


9966^    Definltlona. 

Due  process  determination.  A 
determination  by  HUD  that  specified 
procedures  for  judicial  eviction  under 
State  and  local  law  require  that  a  tenant 
must  be  given  the  opportunity  for  a 
hearing  in  court  which  provides  the 
basic  elements  of  due  process  before 
eviction  from  the  dwelling  unit. 

Elements  of  due  process.  The  court 
procedures  for  eviction  under  State  and 
local  law  require  all  of  the  following 
before  eviction  from  the  dwelling  unit: 

(a)  The  opportunity  for  a  hearing  on 
the  existence  of  serious  or  repeated 
lease  violation  or  other  good  cause 
reasons  for  eviction  (see  9  966.21). 

(b)  Advance  notice  of  the  hearing,  and 
of  the  alleged  reasons  for  eviction. 

(c)  Hearing  before  an  impartial  party. 

(d)  The  opportunity  to  be  represented 
by  counsel. 

(e)  The  opportimity  to  present 
evidence  and  question  witnesses. 

(f)  A  decision  on  the  reasons  for 
eviction  before  the  occupants  are 
evicted. 

Eviction.  Forcing  the  occupants  to 
move  out  of  the  dwelling  unit. 

Fraud.  Fraud  means  fraud  as  defined 
under  any  Federal  or  State  civil  or 
cnminal  statute,  or  any  other  deliberate 
misrepresentation  to  the  PHA  by  the 
Tenant  or  other  members  of  the 
Household. 

Household.  The  Tenant  and  other 
persons  who  live  in  the  dwelling  unit 
with  written  approval  of  the  PHA. 

Indian  Housing.  The  Mutual  Help 
Homeownership  Opportunity  Program 
[which  is  administered  by  Indian 
Housing  Authorities  under  24  CFR  Part 
905,  Subpart  Dj  and  Rental  Projects  of 
Indian  Housing  Authorities  (under  24 
CFR  Part  905). 

Public  Housing.  Housing  assisted 
under  the  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437  et  seq.)  other  than  bousing 
assisted  under  section  8  or  section  17  of 
the  U.S.  Housing  Act  of  1937.  "Public 
Housing"  includes  housing  assisted 
under  the  Leased  Housing  programs 
under  section  23  or  section  10(c)  of  die 
U.S.  Housing  Act  of  1937  as  in  effect 
before  amendment  by  the  Housing  and 
Community  Development  Act  of  1974. 
However,  Public  Housing  does  not 
include  Indian  Housing. 

Public  Housing  Agency  (PHA).  Any 
State,  county  mimicipahty  or  other 
governmental  entity  at  public  body  (or 
agency  or  instrumentality  thereof)  that 
is  authorized  to  engage  in  or  assist  in  the 
development  or  operation  of  housing  for 
lower  income  families.  As  used  in  this 
Part,  PHA  includes  an  Indian  Housing 
Authority  (as  defined  at  9  905.102). 

Tenant  The  person  or  persons  who 
execute  the  lease  with  the  PHA. 


Tenant  Rent  The  amount  payable 
monthly  as  rent  to  the  PHA,  as  defined 
in,  and  determined  in  accordance  vtrith, 
24  CFR  Part  913. 

Termination  of  tenancy.  Termination 
of  the  legal  right  to  occupancy  of  the 
dwelling  unit.  Termination  of  tenancy 
includes  a  termination  of  the  lease,  or  a 
decision  not  to  renew  the  lease  at  the 
end  of  the  lease  term. 

Total  Tenant  Payment  TTie  monthly 
amoimt  defined  in,  and  determined  in 
accordance  with  24  CFR  Part  913. 

9966J   OvilriahtarequlrementaL 

PHA  policies  and  actions  with  respect 
to  leases  and  administrative  grievance 
procedures  under  this  Part  shall  be 
consistent  with  Title  VI  of  the  Civil 
Rights  Act  of  1964.  Title  VIA  of  the  Civil 
Rights  Act  of  1968,  section  504  of  the 
Rehabilitation  Act  of  1973,  the  Age 
Discrimination  Act  of  1975,  and 
Executive  Order  11063  and  with  related 
regulations  and  requirements. 

Subpart  B—Laaaa 

9966.10    Required  leaaeproviaiona. 

(a)  Lease.  Tie  PHA  and  the  Tenant 
shall  enter  into  a  written  lease  of  the 
dwelling  unit  The  lease  shall  be  in 
accordance  with  the  requirements  of 
Subpart  B  and  Subpart  C.  The  lease 
shall  contain  the  provisions  described  in 
Subpart  B  and  Subpart  C,  and  may 
contain  other  provisions  which  are 
determined  by  the  PHA  and  which  are 
not  inconsistent  with  these  Subparts. 

(b)  Basic  information.  (1)  The  lease 
shall  state  the  name  of  the  Tenant  the 
identification  of  the  dwelling  tmit 
leased,  the  term  of  the  lease,  and  the 
persons  who  will  live  in  the  dwelling 
unit. 

(2)  The  term  of  the  lease  may  be  for  a 
fixed  term  tenancy  or  for  a  periodic 
tenancy  (e.g.,  month-to-month].  In  either 
case,  the  PHA  shall  not  terminate  the 
tenancy  except  in  accordance  with 
9  966.21. 

(c)  Rent  (1)  Hw  amount  of  the  Total 
Tenant  Payment  and  the  Tenant  Rent 
shall  be  determined  by  the  PHA  in 
accordance  with  HUD  regulations  and 
requirements,  and  in  accordance  with 
PHA  policy  (see  9  966.10(n)(l)). 

(2)  When  the  PHA  makes  any  change 
in  the  amount  of  the  Total  Tenant 
Payment  or  Tenant  Rent  the  PHA  shall 
give  written  notice  to  the  Tenant.  The 
notice  shall  state  the  new  amotmt  and 
the  date  from  which  the  new  amount  is 
applicable  (see  9  966.31(c)(1)  concerning 
deadline  to  ask  for  a  change  in  the 
PHA's  proposed  decision  on  rent  or 
PHA  charges).  The  notice  shall  also 
state  that  the  Tenant  may  ask  for  an 
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explanation  of  how  the  amount  is 
computed  by  the  PHA.  If  the  Tenant 
asks  for  an  explanation,  the  PHA  shall 
answer  the  request  in  a  reasonable  time. 

(3)  The  lease  shall  state  the  services, 
maintenance,  equipment  and  appliances 
which  are  included  in  the  Tenant  Rent, 
and  are  furnished  by  the  PHA  without 
additional  charge  to  the  Tenant.  (For 
treatment  of  utilities  see  S  96e.l0(d}.) 

(d)  Utilities.  (1)  The  lease  shall  state 
what  utilities  are  included  in  the  Tenant 
Rent,  and  are  furnished  by  the  PHA 
without  additional  charge  to  the  Tenant 
("PHA-fumished  utiHties"). 

(2]  The  lease  shall  state  what  utilities 
are  not  included  in  the  Tenant  Rent,  and 
must  be  purchased  by  the  Tenant  from 
the  utility  suppliers  ('Tenant-purchased 
utilities"). 

(3)(i)  If  there  are  PHA-fumished 
utilities,  the  lease  shall  provide  that  the 
PHA's  allowance  for  PHA-fumished 
utilities  shall  be  determined  in 
accordance  with  HUD  regulations  and 
requirements  (see  Part  965,  Subpart  E). 

(ii)  If  there  are  PHA-fumished  utiHties, 
the  lease  may  provide  that  the  Tenant 
shall  pay  surcharges  for  excess 
consumption  of  niA-fumished  utilities. 
The  surcharges  are  only  permissible  if 
the  charges  are  determined  by  an 
individual  checkmeter  which  measures 
utility  consumption  of  the  dwelling  unit, 
or  if  the  charges  are  attributable  to 
occupant-owned  major  appliances  or  to 
optional  functions,  such  as  air- 
conditioning,  of  PHA-fumished 
equipment 

(4)(i)  If  there  are  Tenant-purchased 
utilities,  the  lease  shall  provide  that  the 
PHA's  allowance  for  Tenant-purchased 
utilities  shall  be  determined  in 
accordaiKe  with  HUD  regulations  and 
requirements  (see  Part  965,  Subpart  E). 

(ii)  If  there  are  Tenant-purchased 
utilities,  and  the  utihty  suppber  shuts  off 
utilities  because  of  Tenant's  failure  to 
pay  the  utility  bill,  occurrence  of  the 
shut-off  shall  be  considered  a  serious 
violation  of  the  lease  by  the  Tenant. 

(5)  The  PHA  shall  give  written  notice 
to  the  Tenant  of  any  applicable 
allowance  for  PHA-furnished  or  Tenant- 
purchased  utilities.  The  PHA  may 
change  the  allowance  at  any  time  during 
the  term  of  the  lease,  and  shall  give 
Tenant  written  notice  of  the  revised 
allowance  (see  S  966.10(n)(l]). 

(e)  Charges  not  included  in  Tenant 
Rent;  security  deposits.  (l)(i)  The  lease 
shall  state  what  types  of  charges  the 
Tenant  is  required  to  pay  the  PHA  in 
addition  to  Tenant  Rent.  The  lease  shall 
state  how  the  charges  will  be 
determined  by  the  PHA  (for  example,  by 
a  schedule  of  surcharges  for  excess 
consumption  of  utilities,  or  by  a 
schedule  of  repair  charges).  'The  PHA's 


schedules  or  other  procedures  for 
determining  Tenant  charges  shall  be 
made  available  for  inspection  and 
copying  by  the  Tenant. 

(ii)  The  PHA  shall  give  the  Tenant 
written  notice  of  the  amount  of  any 
charge  in  addition  to  Tenant  Rent,  and 
of  when  the  charge  is  due  (see 
§  966.31(c)(1)  conceming  deadline  to  ask 
for  a  change  in  the  PHA's  proposed 
decision  on  rent  or  PHA  charges). 

(iii)  The  lease  may  require  the  Tenant 
to  pay  reasonable  charges,  as 
determined  by  the  PHA,  for  damage 
other  than  normal  wear  or  tear,  caused 
by  Household  members,  or  by  guests, 
visitors,  or  other  persons  under  control 
of  Household  members. 

(2)  The  lease  may  require  the  Tenant 
to  pay  reasonable  fees  for  late  payment 
of  rent  or  charges  determined  by  the 
PHA. 

(3)  The  lease  may  provide  for 
reasonable  security  deposits  determined 
by  the  PHA  in  accordance  with  State 
and  local  law. 

(f)  PHA  obligations.  The  lease  shall 
provide  that 

(1)  The  PHA  shall  provide  services 
and  maintenance  for  the  dwelling  unit 
equipment  and  appliances,  and  for  the 
common  areas  and  facilities,  which  are 
needed  to  keep  the  housing  in  decent 
safe  and  sanitary  condition. 

(2)  The  PHA  shall  comply  with  the 
requirements  of  applicable  State  and 
local  building  or  housing  codes 
conceming  matters  materially  affecting 
the  health  or  safety  of  the  occupants. 

(3)  If  the  condition  of  the  dwelling  unit 
is  hazardous  to  the  health  or  safety  of 
the  occupants,  and  the  condition  is  not 
corrected  in  a  reasonable  time,  the  PHA 
shall  offer  the  Tenant  a  replacement 
dwelling  unit  if  available.  The  PHA  is 
not  required  to  offer  the  Tenant  a 
replacement  unit  if  the  hazardous 
condition  was  caused  by  fault  or 
negligence  of  Household  members,  or  of 
guests,  visitors,  or  other  persons  under 
control  of  Household  members. 

(4)  The  PHA  shall  give  the  Tenant 
reasonable  notice  of  what  certification, 
release,  information  or  documentation 
must  be  supplied  to  the  PHA,  and  of  the 
time  by  which  any  such  item  must  be 
supplied  (see  S  96e.l0(h)(l)(iv) 
conceming  the  Tenant's  obligation  to 
supply  the  required  item). 

(g)  Tenant's  right  to  occupy  unit  (1) 
The  lease  shall  provide  that  the  Tenant 
shall  have  the  right  to  exclusive  use  of 
the  dwelling  unit  for  residence  by  the 
Household.  The  lease  may  provide  that 
with  written  approval  of  the  PHA 
members  of  the  Household  may  engage 
in  legal  profitmaking  activities 
incidental  to  primary  use  of  the  dwelling 
unit  for  residence  by  the  Household. 


(2)  With  written  approval  of  the  PHA, 
use  of  the  dwelling  unit  may  include 
care  of  foster  children  and  live-in  care  of 
a  member  of  the  Household. 

(3)  Members  of  the  Household  may 
receive  guests  or  visitors  in  the  dwelling 
unit.  However,  such  ust  of  the  dwelling 
unit  by  the  Household  must  be 
reasonable.  The  members  of  the 
Household  shall  comply  with  PHA  rules 
on  use  of  the  dwelling  unit  by  guests  or 
visitors. 

(h)  Obligations  of  the  Tenant.  (1)  The 
lease  shall  provide  that  the  Tenant: 

(i)  Shall  use  the  dwelling  unit  (A) 
solely  for  residence  by  the  Household, 
and  (B)  as  the  Tenant's  only  place  of 
residence  (if  approved  by  the  PHA 
under  the  lease,  members  of  the 
Household  may  engage  in  incidental 
profit-making  activities  in  accordance 
with  i  966.10(g)(1)): 

(ii)  Shall  not  sublease  or  assign  the 
lease,  or  provide  accommodations  for 
boarders  or  lodgers; 

(iii)  Shall  comply  with  any  State  or 
local  law  which  imposes  obligations  on 
a  tenant  in  connection  with  the 
occupancy  of  a  dwelling  unit  and 
surrounding  premises; 

(iv)  Shall  supply  any  certification, 
release,  information  or  dociunentation 
which  the  PHA  or  HUD  determines  to  be 
necessary,  including  submissions 
required  by  the  PHA  for  an  annual 
reexamination  or  interim  reexamination 
of  Family  income  and  composition  in 
accordance  with  HUD  requirements: 
and 

(v)  Shall  move  &om  the  dwelling  unit 
in  either  of  the  following  circumstances: 

(A)  The  PHA  determines  the 
Household  is  residing  in  a  unit  which  is 
larger  or  smaller  than  appropriate  for 
the  Household  size  and  composition 
under  the  PHA  unit  size  standards,  or 
determines  that  the  character  of  the  unit 
is  otherwise  inappropriate  for  the 
Household  size  and  composition  (such 
as  a  unit  modified  for  use  or 
accessibility  by  handicapped,  which  is 
currently  occupied  by  a  Household 
whose  members  are  not  handicapped), 
or  determines  that  the  unit  requires 
substantial  repairs,  is  scheduled  for 
modernization,  or  is  not  in  decent  safe 
and  sanitary  condition,  and  the  PHA 
offers  the  Tenant  another  Public 
Housing  dwelling  unit  The  Public 
Housing  dwelling  unit  shall  be  decent 
safe  and  sanitary  and  of  appropriate 
size  under  the  PHA  unit  size  standards. 

(B)  The  dwelling  unit  is  hazardous  to 
the  health  or  safety  of  the  occupants,  in 
accordance  with  Section  9e6.10(f)(3),  the 
PHA  must  offer  the  Tenant  a 
replacement  dwelling  unit  if  available. 
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(2]  The  lease  shall  provide  that  the 
Tenant  and  other  members  of  the 
Household: 

(i)  Shall  not  disturb  other  residents, 
and  shall  prevent  disturbance  of  other 
residents  by  guests,  visitors,  or  other 
persons  under  control  of  Household 
members; 

(ii)  Shall  not  damage  or  destroy  the 
dwelling  unit  or  premises,  and  shall 
prevent  such  damage  or  destruction  by 
guests,  visitors,  or  other  persons  under 
control  of  Household  members; 

(iii)  Shall  not  engage  in  criminal 
activity  in  the  dwelling  unit  or  premises, 
and  shall  prevent  criminal  activity  in  the 
unit  or  premises  by  guests,  visitors,  or 
other  persons  under  control  of 
Household  members; 

(iv)  Shall  comply  with  necessary  and 
reasonable  PHA  rules,  on  conduct  of 
Household  members,  or  on  use  and 
treatment  of  the  unit  and  premises  by 
the  Tenant  and  Household.  The  PHA 
shall  give  a  copy  of  the  rules  to  the 
Tenant  (including  any  changes  in  the 
rules); 

(v)  Shall  not  conunit  any  fraud  in 
connection  with  any  Federal  housing 
assistance  program;  and 

(vi)  Shall  not  receive  assistance  for 
occupancy  of  any  other  unit  assisted 
under  any  Federal  housing  assistance 
program  during  the  term  of  the  lease. 

(3)  The  lease  shall  include  a 
certification  by  the  Tenant  that: 

(i)  The  Tenant  and  other  members  of 
the  Household  have  not  committed  any 
fraud  in  connection  with  cmy  Federal 
housing  assistance  program,  unless  any 
such  fraud  was  fully  disclosed  to  the 
PHA  before  execution  of  the  lease,  or 
before  PHA  approval  for  occupancy  of 
the  unit  by  the  Household  member. 

(ii)  All  information  or  documentation 
submitted  by  the  Tenant  and  other 
members  of  the  Household  to  the  PHA 
in  connection  with  any  Federal  housing 
assistance  program  (before  and  during 
the  lease  term)  are  true  and  complete  to 
the  best  of  the  Tenant's  knowledge  and 
belief. 

(i)  Crime.  (1)  In  addition  to  the 
provisions  required  by  S  966.10(h)(2)(iii), 
the  lease  may  provide  that  any  of  the 
following  criminal  activities  by  any 
Household  member,  on  or  off  the 
premises,  shall  be  a  violation  of  the 
lease,  or  other  good  cause  for 
termination  of  tenancy: 

(i)  Any  crime  of  physical  violence  to 
persons  or  property. 

(ii)  Illegal  use,  sale  or  distribution  of 
narcotics. 

(2)  The  PHA  may  terminate  tenancy 
for  criminal  activity  (for  violation  of  the 
lease  provisions  required  by 
S  966.10(h)(2)(iii),  or  pursuant  to  the 
optional  lease  provisions  allowed  by 


this  §  966.10(i))  before  or  after 
conviction  of  the  crime. 

(j)  Tenant  maintenance.  The  lease 
may  provide  that  the  Tenant  shall 
perform  seasonal  maintenance  or  other 
maintenance  tasks,  as  speciBed  in  the 
lease,  where  performance  of  such  tasks 
by  tenants  of  dwelling  units  of  a  similar 
design  and  construction  is  customary; 
provided,  that  such  provision  is  included 
in  the  lease  in  good  faith  and  not  for  the 
purpose  of  evading  the  obligation  of  the 
PHA.  The  PHA  shall  exempt  the  Tenant 
if  the  PHA  determines  that  because  of 
age  or  physical  disability  members  of 
the  Household  are  unable  to  perform 
such  tasks. 

(k)  Entry  and  inspection.  (1)  The  lease 
shall  state  the  purposes  for  which  the 
PHA  may  enter  the  dwelling  unit.  The 
purposes  may  include  entry  to  inspect 
the  unit,  to  make  repairs  or 
improvements,  or  provide  other  services, 
to  show  the  unit,  or  for  other  purposes 
stated  in  the  lease. 

(2)  The  PHA  shall  give  the  Tenant  at 
least  24  hours  written  notice  that  the 
PHA  intends  to  enter  the  unit.  The  PHA 
may  enter  only  at  reasonable  times. 

(3)  The  Tenant  shall  allow  the  PHA  to 
enter  the  unit  in  accordance  with  the 
lease. 

(4)  If  the  PHA  has  reasonable  cause  to 
believe  that  there  is  an  emergency,  the 
PHA  may  enter  the  unit  at  any  time 
without  advance  notice  to  the  Tenant, 
and  may  enter  without  consent  of  the 
Tenant.  After  such  entry,  the  PHA  shall 
give  the  Tenant  a  written  notice  of  when 
the  PHA  entered  the  unit,  and  the 
reason  for  such  entry. 

(1)  Notice  procedure.  (1)  The  PHA 
shall  adopt  a  notice  procedure  which  is 
consntent  with  State  and  local  law,  and 
which  shall  be  incorporated  into  the 
lease.  The  notice  procedure  shall  state 
how  the  PHA  and  Tenant  may  give 
notice  to  each  other  concerning 
termination  of  the  lease,  and  other 
matters  under  the  lease. 

(2)(i)  Notice  of  lease  termination  shall 
be  in  accordance  with  i  966.22,  and 
notice  of  proposed  PHA  adverse  action 
shall  be  in  accordance  with  §  g66.31(b). 

(ii)  A  notice  of  lease  termination,  or  a 
notice  of  proposed  adverse  action,  shall 
be  given  to  the  Tenant: 

(A)  By  mailing  the  notice  by  first  class 
mail  addressed  to  the  Tenant  at  the 
dwelling  unit,  or 

(B)  By  handing  a  copy  of  the  notice  to 
the  Tenant  or  to  any  adult  answering  the 
door  at  the  dwelling  unit,  or 

(C)  By  other  means  which  the  PHA 
determines  to  be  reasonably  likely  to 
give  the  Tenant  actual  notice.  Posting  on 
the  outside  of  the  unit  door,  and  which 
is  not  supported  by  other  notice  to  the 


Tenant,  does  not  constitute  sufficient 
notice. 

(iii)  If  a  notice  of  lease  termination  or 
a  notice  of  proposed  adverse  action  is 
sent  by  mail,  the  notice  is  deemed  given 
when  mailed. 

(3)  If  the  PHA  believes  that  the  notice 
procedure  otherwise  used  by  the  PHA 
may  not  give  adequate  notice  to 
handicapped  Tenants,  the  PHA  notice 
procedure  may  incorporate  additional 
procedures  for  giving  notice  to  such 
Tenants. 

(m)  Termination  of  tenancy  and 
eviction.  The  lease  shall  state  the 
requirements  for  termination  of  tenancy 
and  eviction  under  Subpart  C  of  this 
Part. 

(n)  Changes  during  lease  term.  (1) 
From  time  to  time  during  the  course  of 
the  lease,  the  PHA  may  revise  the 
amount  of  Tenant  Rent  or  of  PHA 
allowances  to  the  Tenant  for  PHA- 
fumished  or  Tenant-purchased  utilities. 
The  revised  amounts  are  binding  on  the 
Tenant. 

(2)  From  time  to  time  during  the 
course  of  the  lease,  the  PHA  may  revise 
PHA  rules.  The  revised  rules  are  binding 
on  the  Tenant. 

(o)  PHA  offer  of  lease  or  revision.  (1) 
During  the  lease  term,  the  PHA  may 
offer  the  Tenant  a  new  lease,  or  a 
revision  of  the  lease. 

(2)  The  Tenant  is  not  bound  by  a  new 
lease  or  lease  revision  unless  the  PHA's 
offer  is  accepted  by  the  Tenant. 

(3)  The  offer  of  a  new  lease  or  lease 
revision  shall  state  that  failure  to  timely 
accept  the  PHA's  offer  is  grounds  for 
termination  of  tenancy.  The  offer  shall 
state  how  to  accept  the  offer.  The  offer 
may  state  that  the  Tenant  must  accept 
the  lease  by  a  PHA-established  deadline 
which  is  stated  in  the  offer.  Failure  to 
timely  accept  the  PHA  offer  shall  be 
"other  good  cause"  for  termination  of 
tenancy. 

(4)  For  a  fixed  term  lease,  at  least  60 
days  before  the  end  of  the  lease  term, 
the  PHA  shall  give  written  notice  to  the 
Tenant  containing  either: 

(i)  The  offer  of  renewal  (on  the  same 
or  revised  terms),  or 

(ii)  Notice  that  the  PHA  has  decided 
not  to  renew  the  lease,  including  a 
statement  of  the  grounds,  in  accordance 
with  §  966.21,  for  not  renewing  the  lease. 

§  966.1 1    Protilblted  t—f  provisions. 

The  following  types  of  lease 
provisions  shall  not  be  included  in  the 
lease: 

(a)  Agreement  to  be  sued.  Agreement 
by  the  Tenant  to  be  sued,  to  ad^it  guilt, 
or  to  a  judgment  in  favor  of  the  PHA,  in 
a  court  proceeding  against  the  Tenant  in 
connection  with  the  lease. 


(b)  Treatment  of  property.  Agreement 
by  the  Tenant  that  the  PHA  may  take, 
hold  or  sell  personal  property  of 
Household  members,  without  notice  to 
the  Tenant  and  a  court  decision  on  the 
rights  of  the  parties.  However,  the 
prohibition  of  such  agreement  does  not 
apply  to  an  agreement  by  the  Tenant 
concerning  disposition  of  personal 
property  remaining  in  the  dwelling  unit 
after  the  Tenant  has  moved  out  of  the 
unit.  The  PHA  may  dispose  of  such 
personal  property  in  accordance  with 
State  law. 

(c)  Excusing  PHA  from  responsibility. 
Agreement  by  the  Tenant  not  to  hold  the 
PHA  or  the  PHA's  agents  responsible  for 
any  action  or  failure  to  act,  whether 
intentional  or  negligent. 

(d)  Waiver  of  notice.  Agreement  by 
the  Tenant  that  the  PHA  does  not  need 
to  give  notice  of  a  court  proceeding 
against  the  Tenant  in  connection  with 
the  lease,  or  does  not  need  to  give  any 
notice  required  by  HUD. 

(e)  Waiver  of  court  proceeding  for 
eviction.  Agreement  by  the  Tenant  that 
the  PHA  may  evict  Household  members 
(1)  without  instituting  a  civil  court 
proceeding  in  which  the  Tenant  has  the 
opportimity  to  present  a  defense,  or  (2) 
before  a  decision  by  the  court  on  the 
rights  of  the  parties. 

(f)  Waiver  of  jury  trial.  Agreement  by 
the  Tenant  to  waive  any  right  to  a  trial 
by  jury. 

(g)  Waiver  of  appeal.  Agreement  by 
the  Tenant  to  waive  the  right  to  appeal, 
or  to  otherwise  challenge  in  court,  a 
court  decision  in  connection  with  the 
lease. 

(h)  Tenant  chargeable  with  legal  costs 
regardless  of  outcome.  Agreement  by 
the  Tenant  to  pay  lawyer's  fees  or  other 
legal  costs  even  if  the  Tenant  wins  in  a 
court  proceeding  by  the  PHA  against  the 
Tenant.  However,  the  Tenant  may  be 
obligated  to  pay  such  costs  if  the  Tenant 
loses. 

§966.12    Appncabllity  Of  l«aM 
requircmwiti. 

The  requirements  of  Subpart  B  shall 
be  applicable  to  any  lease  executed  by  a 
Tenant  after  [insert  effective  date  of 
rule],  including  the  execution  of  a 
revision  or  extension  after  that  date. 

Subpart  C— Termination  of  Tenancy 
and  Eviction 

§  966.20    PurpoM. 

This  subpart  states  the  requirements 
for  termination  of  tenancy  and  eviction. 
The  lease  shall  contain  the  requirements 
stated  in  this  part. 


§  966.21    Twminatlon  of  tenancy- 
grounds. 

(a)  Grounds  for  termination.  The  PHA 
shall  not  terminate  the  tenancy,  and 
shall  not  evict  occupants  from  the 
dwelling  unit,  except  for  serious  or 
repeated  violation  of  the  lease,  or  other 
good  cause. 

(b)  Serious  violation  of  lease.  Serious 
violation  of  the  lease  includes,  but  is  not 
limited  to,  the  following  cases: 

(1)  The  PHA  may  determine  that 
failure  of  the  Tenant  to  timely  supply  to 
the  PHA  any  certification,  release, 
information  or  documentation  on  Family 
income  or  composition  is  a  serious 
violation  of  the  lease. 

(2)  The  PHA  may  determine  that  non- 
payment of  Tenant  Rent  or  charges  is  a 
serious  violation  of  the  lease.  In  making 
this  determination,  the  PHA  may 
consider  factors  relating  to  impact  of 
such  non-payment  on  PHA 
administration  of  the  program.  These 
factors  may  include  the  amount  owed, 
how  much  of  the  amount  owed  is 
overdue,  costs  of  collection,  effect  of 
non-payment  on  collection  of  rents  and 
charges,  how  long  the  payment  is 
overdue,  or  other  factors.  The  PHA  may 
establish  a  policy  for  determining  what 
type  of  non-payment  will  be  treated  as  a 
serious  violation  of  the  lease. 

(3)  See  S  966.10[d)[4)(ii]  concerning 
treatment  of  shut-off  of  Tenant- 
purchased  utilities  as  a  serious  violation 
of  the  lease. 

(c)  Other  good  cause.  (1)  The  PHA 
may  only  terminate  the  lease  for  other 
good  cause  (under  S  966.21(a](2]]  at  the 
end  of  a  lease  term. 

(2}  A  fixed  term  lease  may  be 
terminated  for  other  good  cause  at  the 
end  of  the  fixed  term.  A  lease  for  a 
periodic  tenancy  may  be  terminated  for 
other  good  cause  at  the  end  of  each 
periodic  term.  For  example,  in  the  case 
of  a  month-to-month  tenancy,  the  lease 
may  be  terminated  for  other  good  cause 
at  the  end  of  each  month. 

(d)  Eviction  based  on  income.  For 
restrictions  on  eviction  of  families  based 
on  income,  see  5  960.210. 

§  966.22    Notice  of  lease  termination. 

(a)  Notice  period.  The  PHA  shall  give 
the  Tenant  adequate  written  notice  of  a 
termination  of  the  lease.  The  period 
from  the  date  the  notice  is  given  to  the 
date  of  lease  termination  may  not  be 
less  than: 

(1)  A  reasonable  time,  as  determined 
by  the  PHA.  but  not  to  exceed  thirty 
days,  when  the  health  or  safety  of  other 
residents  or  of  PHA  employees  is 
threatened.  The  PHA  may  establish  a 
policy  for  determining  what  is  a 
"reasonable  time"  in  different  types  of 
cases. 


(2)  Fourteen  days  for  nonpayment  of 
rent. 

(3)  Thirty  days  in  any  other  case. 

(b)  Contents  of  notice.  The  notice  of 
lease  termination  shall: 

(1)  State  when  the  lease  will 
terminate.  If  the  date  of  lease 
termination  is  not  known,  the  notice 
may  specify  the  event  by  which  the 
lease  terminates  under  local  procedure}. 

(2)  State  that  the  PHA  may  only 
terminate  the  tenancy  for  serious  or 
repeated  violation  of  the  lease,  or  other 
good  cause. 

(3)  Contain  a  specific  statement  of  the 
reasons  for  lease  termination. 

(4)  State  that  the  PHA  may  only  evict 
occupants  from  the  dwelling  unit 
through  a  civil  court  proceeding  in 
which  the  Tenant  has  the  opportunity  to 
present  a  defense,  and  after  a  decision 
by  the  court  on  the  rights  of  the  parties. 

(c)  How  notice  is  given.  Notice  of 
lease  termination  shall  be  given  to  the 
Tenant  in  accordance  with  the  PHA's 
notice  procedure  under  S  966.10(1](2). 

(d)  Relation  to  rent  bill  and  to  other 
notices — (1)  Relation  to  State  law 
notices.  A  notice  to  vacate  or  other 
notice  under  State  or  local  law  may  be 
combined  with,  or  run  concurrently 
with,  the  notice  of  lease  termination 
under  this  section.  However,  the  lease 
shall  in  no  event  terminate  before 
expiration  of  the  notice  period  under 
paragraph  (a)  of  this  section. 

(2)  Relation  to  PHA  rent  bill.  The  PHA 
rent  bill  may  be  combined  with  a  notice 
of  lease  termination  for  nonpayment  of 
rent.  The  notice  of  lease  termination 
shall  state  that  the  lease  will  terminate 
if  the  rent  bill  is  not  paid  when  due. 

(3)  Relation  to  notice  of  adverse 
action.  If  termination  of  tenancy  is  not 
excluded  from  the  PHA  grievance 
process  pursuant  to  Subpart  E  of  this 
Part,  the  PHA  shall  also  give  notice  of 
proposed  adverse  action  in  accordance 
with  §  966.31(b)(2)(i)(B).  As  provided  in 
that  section,  the  notice  of  adverse  action 
must  be  given  before,  or  must  be 
combined  with,  the  notice  of  lease 
termination. 

§966.23    Evtctloa 

(a)  The  PHA  may  only  evict  occupants 
from  the  dwelling  unit:  through  a  civil 
court  proceeding  in  which  the  Tenant 
has  the  opportunity  to  present  a  defense, 
and  after  a  decision  by  the  court  on  the 
rights  of  the  parties. 

(b)  The  requirement  for  eviction 
through  a  civil  court  proceeding  is 
bindiivg  on  the  PHA,  but  is  not  intended 
to  limit  arrest,  prosecution  or  other 
criminal  enforcement  activities  by 
Federal.  State  or  local  law  enforcement 
authorities  against  membtrs  of  the 
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Household  for  any  crime.  The  PHA  and 
its  officers,  employees  or  agents  may  act 
as  complainants  or  witnesses  in  any 
criminal  enforcement  activity,  and  may 
cooperate  with  law  enforcement 
authorities  in  any  criminal  enforcement 
activity. 

Subpart  D— Administrative  Grievance 
Procedure 

§966.30    EstabHslwiMnt of grievwice 
proeedura. 

(a)  Purpose.  Section  efk)  of  the  U.S. 
Housing  Act  of  1837  (as  amended  by 
section  204  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983,  Pub.  L  98- 
181.  November  30, 1983)  provides  that 
HUD  shall  by  regulation  require  that  a 
PHA  establish  and  implement  an 
administrative  grievance  procedure 
concerning  any  proposed  adverse  PHA 
action.  Subpart  D  implements  this 
statutory  requirement. 

(b)  Establishment  of  grievance 
procedure.  The  PHA  shall  establish  and 
implement  an  administrative  grievance 
procedure  for  Tenants  residing  in  Public 
Housing  or  Indian  Housing  to  provide 
the  opportunity  for  hearing  on  any 
proposed  PHA  adverse  action  as 
described  in  §  966.31(a)(2]. 

(c)  Adoption  of  procedure.  The  PHA 
shall  adopt  a  written  administrative 
grievance  procedure  in  accordance  with 
this  Subpart.  If  a  PHA  decides  to 
exclude  grievances  concerning 
termination  of  tenancy  of  eviction  from 
the  PHA's  administrative  grievance 
procedure  (see  Subpart  E),  the 
administrative  grievance  procedure 
shall  provide  that  these  grievances  are 
excluded  from  the  procedure. 

(d)  Information  for  Tenant  (1)  The 
PHA  shall  provide  each  Tenant  a 
general  written  description  of  the  PHA's 
administrative  grievance  procedure, 
including  a  description  of  when  the  PHA 
is  required  to  provide  the  opportunity 
for  an  informal  hearing,  and  how  to 
request  a  hearing. 

(2)  The  administrative  grievance 
procedure  shall  be  made  available  for 
inspection  and  copying  by  any  Tenant. 

9  966.31    Grievance  on  proposed  adverse 
action  by  PHA. 

(a)  Subject  and  purpose  of  informal 
hearing.  (1)  The  grievance  procedure 
shall  provide  the  Tenant  an  opportunity 
for  an  informal  hearing  on  any  proposed 
PHA  adverse  action. 

(2)  Proposed  adverse  action  means 
any  of  the  following  proposed  decisions 
by  the  PHA  concerning  an  individual 
Tenant: 

(i)  A  proposed  decision  to  terminate 
the  tenancy,  or  to  evict  occupants  from 
the  dweUing  unit. 


(ii)  A  proposed  decision  to  require  the 
Tenant  to  move  to  another  dwelling  unit 
(see  9  9e6.10(h)(l)(v)  and  S  966.10(0(3)). 

(iii)  A  proposed  decision  determining: 

(A)  The  amount  of  the  Tenant  Rent 
payable  by  the  Tenant  to  the  PHA  or  the 
amount  of  utility  reimbursement  by  the 
PHA  to  the  Tenant. 

(B)  The  amount  of  PHA  charges  in 
addition  to  Tenant  Rent  (see  S  966.10(e)), 
or 

(C)  The  amount  the  Tenant  owes  the 
PHA  for  Tenant  Rent  or  PHA  charges. 

(iv)  A  proposed  decision  to  take  other 
specific,  concrete,  and  affurmative 
iiidividualized  action  contrary  to  the 
interests  of  a  Tenant. 

(3)(i)  The  purpose  of  the  informal 
hearing  shall  be  to  review  whether  the 
proposed  adverse  action  by  the  PHA  is 
in  accordance  with  the  lease,  or  with 
law,  HUD  regulations  or  PHA  rules. 

(ii)  PHA  action  or  non-action 
concerning  general  policy  issues  or  class 
grievances  (including  determinations  of 
the  PHA's  schedules  of  allowances  for 
PHA-fumished  utilities  or  of  allowances 
for  Tenant-purchased  utilities)  does  not 
constitute  adverse  action  by  the  PHA, 
and  the  PHA  is  not  required  to  provide 
the  opportunity  for  a  hearing  to  consider 
such  issues  or  grievances. 

(4)  If  the  PHA  does  not  conduct  a 
reexamination  of  Family  income  and 
composition:  (i)  For  more  than  a  year 
after  the  last  examination  or 
reexamination,  or  (ii)  after  receiving 
information  concerning  a  change  in 
Family  income  or  composition  between 
regularly  scheduled  reexaminations,  the 
PHA's  determination  of  the  amount  of 
Tenant  Rent  payable  by  the  Tenant  to 
the  PHA  in  the  absence  of  a 
reexamination  shall  constitute  a 
proposed  adverse  action  under 
§  966.31(a)(2)(iii)(A).  The  PHA  shall  give 
the  Tenant  the  opportimity  for  an 
informal  hearing  on  the  PHA  failure  to 
conduct  a  reexamination. 

(b)  Notice  of  proposed  adverse 
action — (1)  Contents  of  notice.  The  PHA 
shall  give  the  Tenant  written  notice  of  a 
proposed  adverse  action.  The  notice 
shall: 

(i)  Contain  a  speciflc  statement  which 
describes  the  proposed  adverse  action, 
and  the  reasons  for  the  proposed 
adverse  action. 

(ii)  State  that  the  Tenant  may  request 
a  hearing  under  the  PHA's 
administrative  grievance  procedure. 

(iii)  State  how  to  request  a  hearing, 
and  the  deadline  for  requesting  a 
hearing. 

(2)  When  notice  is  given — (i) 
Termination  of  tenancy.  (A)  The 
occupants  shall  not  be  evicted  from  the 
dwelling  unit  until  the  PHA  gives  the 


Tenant  notice  of  proposed  adverse 
action. 

(B)  For  a  proposed  decision  by  the 
PHA  to  terminate  the  lease,  the  notice  of 
proposed  adverse  action  shall  be  given 
before,  or  shall  be  combined  with,  the 
notice  of  lease  termination  under 
§  966.22.  If  the  Tenant  makes  a  timely 
request  for  a  hearing  on  the  proposed 
decision,  the  Tenant  shall  be  given  the 
opportunity  for  a  grievance  hearing 
before  expiration  of  the  applicable 
notice  period  under  S  966.22(a). 

(ii)  Requiring  Tenant  to  move.  For  a 
proposed  decision  by  the  PHA  to  require 
the  Tenant  to  move  from  the  dwelling 
unit  to  another  dwelling  unit,  the  Tenant 
may  not  be  required  to  move  until  the 
PHA  gives  the  Tenant  notice  of 
proposed  adverse  action.  If  the  Tenant 
makes  a  timely  request  for  a  hearing  on 
the  proposed  decision,  the  Tenant  may 
not  be  required  to  move  until  the  Tenant 
is  given  the  opportunity  for  a  grievance 
hearing. 

(iii)  Rent  or  PHA  charges.  For  a 
proposed  decision  by  the  PHA 
determining  the  amount  of  rent  or  PHA 
charges  (as  described  in 
§  966.31(a)(2)(iii)  (A).  (B).  or  (C)).  the 
PHA  may  give  notice  of  adverse  action 
when  the  PHA  gives  Tenant  written 
notice  of  the  proposed  decision  (see 
§  966.10(c)(2)).  The  PHA  shall  give  notice 
of  adverse  action  no  later  than  the  time 
when  the  PHA  denies  a  request  to 
change  the  PHA's  proposed  decision. 

(iv)  Other  PHA  adverse  action.  For  a 
proposed  decision  by  the  PHA  (as 
described  in  §966.31(a)(2)(iv)) 
concerning  other  PHA  adverse  actions, 
the  PHA  shall  give  notice  of  adverse 
action  to  the  Tenant  at  a  time  that  gives 
the  Tenant  the  opportunity  for  a 
grievance  hearing  before  the  adverse 
action  is  taken. 

(c)  Deadlines — (1)  Deadline  to  ask  for 
a  change  in  proposed  PHA  decision  on 
rent  or  PHA  charges,  (i)  The 
administrative  grievance  procedure  may 
provide  that  a  Tenant  who  wants  a 
change  in  the  rent  or  charges  determined 
by  the  PHA.  as  stated  in  the  PHA  notice 
of  rent  or  charges,  must  ask  the  PHA  to 
change  the  determination  by  a 
reasonable  deadline  as  determined  by 
the  PHA. 

(ii)  The  PHA  notice  of  rent  or  PHA 
charges  must  give  notice  of  the  deadline. 
The  time  for  the  Tenant  to  ask  for  a 
change  in  the  rent  or  charges  runs  from 
the  PHA  notice  of  the  deadline.  The 
notice  shall  provide  in  substance: 

(A)  If  the  "Tenant  believes  the 
proposed  determination  is  not  correct, 
the  Tenant  may  ask  the  PHA  to  change 
the  determination. 

(B)  The  deadline  to  ask  for  a  change. 
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[C]  The  Tenant  may  ask  for  a 
grievance  hearing  on  the  proposed 
determination.  If  the  Tenant  misses  the 
deadline  to  ask  for  a  change,  the  Tenant 
loses  the  ri^t  to  a  grievance  hearing. 

(iii)  If  the  Tenant  does  not  submit  by 
the  PHA  deadline  a  request  to  change 
the  rent  or  PHA  charges  stated  in  the 
PHA  notice  of  rent  or  charges,  the 
Tenant  loses  the  right  to  a  hearing  on 
the  proposed  determination,  and  the 
PHA  is  not  required  to  give  notice  of 
proposed  adverse  action  concerning  the 
determination. 

(iv)  A  request  to  change  a  proposed 
determination  of  rent  or  PHA  charges 
shall  be  submitted  in  the  form  and 
manner  prescribed  by  the  PHA  in  the 
PHA's  administrative  grievance 
procedure. 

(2)  Deadline  for  requesting  hearing,  (i) 
The  PHA  administrative  grievance 
procedure  may  provide  that  the  Tenant 
must  request  a  hearing  by  a  reasonable 
deadline  as  determined  by  the  PHA. 

(ii)  The  PHA  may  establish  different 
rules  for  determining  the  deadline  for 
requesting  a  hearing  in  different 
circumstances,  or  for  different  types  of 
grievance.  The  deadline  for  the  Tenant 
to  request  a  hearing  shall  be  stated  in 
the  notice  of  proposed  adverse  action. 
The  PHA  administrative  grievance 
procedure  may  provide  that  the  PHA 
may  grant  a  Tenant  an  exception  from 
die  deadline  if  the  mA  determines  that 
the  exception  is  justified  by  individual 
circumstances. 

(d)  Payment  of  rent  as  condition  for 
hearing  on  rent  (l)(i)  The  Tenant  may 
request  a  grievance  hearing  on  a 
proposed  adverse  action  (as  described 
in  {  966.31(a)(2)(iii)]  concerning  Tenant 
Rent  (the  HlA's  proposed  decision 
determining  the  amount  of  Tenant  Rent, 
or  the  amount  the  Tenant  owes  the  PHA 
for  Tenant  Rent).  Unless  the  Tenant  has 
paid  the  PHA  the  full  amount  of  rent  the 
Tenant  owes,  as  determined  by  the  PHA 
(except  as  provided  in  {  966.31(d)(l)(ii)), 
and  continues  to  make  such  payments 
promptly  until  completion  of  the 
grievance  hearing,  the  PHA  is  not 
required  to  commence  or  ccmtinue  a 
grievance  hearing  concerning  Tenant 
Rent. 

(ii)  The  Tenant  may  challenge  an 
increase  in  the  Tenant  Rent  as 
determined  by  the  PHA  at 
reexamination.  As  a  condition  for 
obtaining  a  grievance  hearing  on  the 
increase,  the  PHA  may  require  the 
Tenant  to  pay  the  amount  of  the  Tenant 
Rent  in  effect  before  the  increase  until 
completion  of  the  grievance  hearing, 
(iii)  The  Tenant  may  challenge  the 

amount  of  a  decrease  in  the  Tenant  Rent 

as  determined  by  the  PHA  at 

reexamination,  or  may  challenge  a 


determination  at  reexamination  that  the 
Tenant  Rent  will  not  increase  or 
decrease.  As  a  condition  for  obtaining  a 
grievance  hearing  on  the  amount  of 
Tenant  Rent,  the  PHA  may  require  the 
Tenant  to  pay  the  WA  the  amount  of 
the  Tenant  Rent  as  determined  by  the 
PHA  at  reexamination,  until  completion 
of  the  grievance  hearing. 

(2)  The  PHA  may  not  deny  the 
opportunity  for  a  ^evance  hearing  on  a 
proposed  adverse  action  (as  described 
in  S  g66.31(a)(2)(iu)  (B)  or  (C)) 
concerning  the  PHA's  proposed  decision 
determining  the  amount  of  PHA  charges 
in  addition  to  rent,  or  the  amount  the 
Tenant  owes  the  PHA  for  PHA  charges 
in  addition  to  rent,  on  the  ground  that 
the  Tenant  has  not  paid  the  PHA  the  full 
amount,  as  determined  by  the  PHA,  of 
the  charges  the  Tenant  owes  to  the 
PHA. 

(e)  Effect  of  grievance  proceeding  on 
eviction.  (1)  U  the  Tenant  makes  a 
timely  request  for  a  hearing  on  a 
proposed  decision  to  terminate  the 
tenancy  or  to  evict  the  occupants: 

(i)  For  a  proposed  termination  of  the 
lease  by  the  PHA,  or  a  proposed 
decision  not  to  renew  the  lease  at  the 
end  of  the  lease  term,  the  lease  shall  not 
terminate  before  completion  of  the  PHA 
grievance  hearing.  (For  provisions 
concerning  notice  of  lease  termination, 
see  §  966.22.) 

(ii)  The  occupants  shall  not  be  evicted 
from  the  dwelling  unit  before  completion 
of  the  PHA  grievance  hearing. 

(2)  Where  the  PHA  elects  to  exclude 
grievances  concerning  a  termination  of 
tenancy  or  eviction  from  the  PHA's 
administrative  grievance  procedure  in 
accordance  with  Subpart  E  of  this  Part: 
(i)  The  requirement  to  give  notice  of  a 
proposed  adverse  action  under 
S  g66.31(b),  and  the  requirement  to 
provide  the  opportunity  for  a  grievance 
hearing  on  such  action,  does  not  apply 
to  a  termination  of  tenancy  or  eviction. 
(However,  the  PHA  must  give  notice  of 
lease  termination  in  accordance  with 
9  966.22.) 

(ii)  In  a  court  action  for  eviction  of  the 
occupants,  the  PHA  is  not  bound  by  a 
grievance  hearing  decision  which  is 
issued  after  commencement  of  the 
eviction  action.  Tlie  Tenant  is  not 
entitled  to  any  delay  in  or  continuance 
of  the  eviction  action  because  of  any 
pending  grievance  hearing  proceeding. 

(f)  Prohibition  of  hearing  fees.  The 
PHA  may  not  require  a  Tenant  to  pay 
any  hearing  fees  or  hearing  costs  as  a 
condition  for  providing  the  Tenant  an 
opportunity  for  an  administrative 
grievance  hearing  under  the  PHA 
grievance  procedure,  and  may  not 
impose  any  hearing  fees  or  hearing  costs 
on  the  Tenant.  (However,  the  PHA  may 


require  the  payment  of  Tenant  Rent  as  a 
condition  for  a  hearing  concerning 
Tenant  Rent  in  accordance  with 
S  966.31(d).) 

(g)  Tenant  non-use  of  grievance 
process.  The  Tenant  is  not  required  to 
use  the  administrative  grievance 
procedure  for  review  of  any  PHA 
adverse  action.  The  Tenant  is  not  barred 
from  using  any  otherwise  available 
judicial  procedure  for  review  of  PHA 
adverse  action  because  of  the  Tenant's 
failure  to  use  the  PHA  administrative 
grievance  procedure  for  review  of  such 
action.  Such  failure  shall  not  waive  or 
affect  the  Tenant's  right  to  trial  on  the 
issues. 

§  966.32    Hearing  procedure. 

(a)  Hearing  officer.  (1)  A  hearing 
imder  the  PHA's  administrative 
grievance  procedure  shall  be  conducted 
by  a  person  or  persons  (who  may  be  an 
employee  or  officer  of  the  PHA) 
designated  by  the  PHA  in  the  manner 
required  under  the  PHA's  grievance 
procedure. 

(2)  The  hearing  officer  shall  be 
someone  other  than  the  person  who 
made  or  approved  the  decision  for  the 
proposed  adverse  action  under  review 
or  a  subordinate  of  such  person. 

(b)  Representation  of  Tenant.  At  its 
own  expense,  the  Tenant  may  be 
represented  at  the  hearing  by  a  person 
of  the  Tenant's  choice. 

(c)  Authority  of  hearing  officer.  The 
hearing  officer  may  regulate  the  conduct 
of  the  administrative  grievance  hearing 
in  accordance  with  the  PHA's 
administrative  grievance  procedure. 

(d)  Examination  of  relevant  materials. 
The  Tenant  shall  be  permitted  to 
examine  and  copy  any  relevant  non- 
privileged  documents  in  the  possession 
or  control  of  the  PHA,  including  records 
or  regulations.  This  opportunity  shall  be 
given  at  a  time  that  will  give  the  Tenant 
a  reasonable  opportunity  to  make  use  of 
the  information  in  the  grievance 
proceeding.  If  the  PHA  fails  to  produce 
documents  timely,  in  response  to  the 
Tenant's  request  for  examination,  the 
hearing  officer  may  prohibit  the  PHA 
from  using  the  documents  at  the  hearing. 

(e)  Evidence.  (1)  The  Tenant  and  the 
PHA  may  present  evidence,  and  may 
question  any  witnesses.  The  Tenant  and 
tfie  PHA  may  have  others  make 
statements  at  the  hearing. 

(2)  Evidence  may  be  considered 
without  regard  to  admissibility  under 
the  rules  of  evidence  which  apply  in 
judicial  proceedings. 

(f)  Expeditious  hearing.  The  PHA 
shall  proceed  with  the  hearing  in  a 
reasonably  expeditious  manner  and  in 
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accordance  with  the  PHA's 
administrative  grievance  procedure. 


§966.33 

(a)  The  hearing  officer  shall  issue  a 
written  decision  which  states  the  basic 
reasons  for  the  decision.  Factual 
determinations  concerning  the 
individual  circumstances  of  the  Tenant 
and  Household  shall  be  based  on 
evidence  presented  at  the  hearing.  A 
copy  of  the  hearing  decision  shall  be 
furnished  promptly  to  the  Tenant. 

(b)  The  PHA  is  not  bound  by  a  hearing 
decision  if: 

(1)  The  decision  concerns  a  matter  for 
which  an  administrative  grievance 
hearing  is  not  required  under  this 
Subpart  (see  §  966.31(a)  for  required 
coverage)  or  otherwise  in  excess  of  the 
authority  of  the  hearing  officer,  or 

(2)  The  decision  is  contrary  to  HUD 
regulations  or  requirements,  or 
otherwise  contrary  to  Federal,  State  or 
local  law. 

(c)  If  the  mA  determines  that  it  is  not 
bound  by  the  decision  of  the  hearing 
officer,  the  PHA  shall  promptly  notify 
the  Tenant  in  writing  of  the 
determination,  and  of  the  reasons  for  the 
determination. 

S966^    Spcctal  provisions  for  Turnkey  III 
of  Mutual  HsIpProitets. 

Pursuant  to  9  966.1(c),  grievance 
hearing  requirements  (24  CFR  Part  966, 
Subparts  D  and  E)  are  applicable  to  the 
Turnkey  III  Program  and  the  Mutual 
Help  Program.  However,  the  following 
modifications  shall  be  applicable  for 
these  programs,  and  shall  be  reflected  in 
the  administrative  grievance  procedure 
established  by  the  KIA  in  accordance 
withS9e&30: 

(a)  Section  g66.31(a)(2)  (which  defines 
the  meaning  of  proposed  adverse  action) 
shaU  not  be  applicable  for  these 
programs.  For  provisions  stating  cases 
which  constitute  proposed  adverse 
action  in  the  Turnkey  ni  Program,  see 
S  904.107(p)(2),  and  m  the  Mutual  Help 
Program,  see  §  905.424(g)(2). 

(b)(1)  In  the  Turnkey  UI  Program, 
either  of  the  following  notices  may  be 
combined  with  a  notice  of  proposed 
adverse  action  (9  966.31(b)): 

(i)  The  notice  under  9  904.107(m)(2) 
(that  the  PHA  is  terminating  the 
Homebuyers  Ownership  Opportunity 
Agreement). 

(ii)  The  notice  under  i  g04.107(o)(2) 
(that  the  homebuyer  has  lost 
homeownership  potential  and  should  be 
transferred  to  a  rental  unit). 

(2)  In  the  Mutual  Help  Program,  the 
notice  under  9  905.424(b)  (that  the  IHA  is 
terminating  the  MHO  Agreement]  may 
be  combined  with  a  notice  of  proposed 
adverse  action  (9  966.31(b]). 


§96635    Additional  griavanc*  procsdurss. 

Infomal  PHA  administrative  grievance 
hearings  to  review  proposed  PHA 
adverse  action  are  required  under  this 
Subpart  (9  966.30  and  9  966.31).  At  its 
discretion,  a  PHA  may  provide 
additional  means  tot  Tenant  opportunity 
to  comment  upon,  or  for  Tenant 
opportunity  to  request  PHA 
consideration  of,  any  matter  pertaining 
to  the  Tenant's  occupancy  or  the 
Tenant's  rights  or  obligations.  The 
discretionary  PHA  procedures  may  be 
designed  for  the  purpose  of  affording  an 
opportunity  for  informal  clarification 
and  resolution  of  disputes  or  potential 
disputes.  The  PHA  may  elect  to  make 
the  administrative  grievance  procedures 
adopted  by  the  PHA  under  9  966.30(c],  or 
the  hearing  procedures  stated  in 
9  966.32,  applicable  to  such  additional 
discretionary  procedures  adopted  by  the 
PHA. 

Subpart  E— Excluding  Grievaitc*  on 
Eviction  or  Tonninatlon  of  Tenancy 
From  AdnriiiieUatlv  Grievance 
Procedure 

§966.40    Purpoae. 

The  purpose  of  this  Subpart  E  is  to 
implement  the  statutory  authority  for  a 
PHA  to  exclude  grievances  concerning 
termination  of  tenancy  or  eviction  from 
the  PHA's  administrative  grievance 
procedure  if  HUD  determines  that 
applicable  law  requires  that  a  tenant 
must  be  given  the  opportunity  for  a 
hearing  in  court  which  provides  the 
basic  elements  of  due  process  (section 
6(k)  of  the  United  States  Housing  Act  of 
1937,  as  added  by  section  204  of  the 
Housing  and  Urban-Rural  Recovery  Act 
of  1983,  Pub.  L  98-181).  This  subpart 
establishes  a  procedure  for  the  HUD 
determination  whether  State  and  local 
law  requires  a  hearing  which  provides 
the  basic  elements  of  due  process. 

§966.41    Procedura  for  HUD 
(latafiiwiallon. 

(a)  Exclusion  from  grievance 
procedure.  (1)  A  PHA  may  exclude 
grievances  concerning  termination  of 
tenancy  or  eviction  from  the  PHA 
administrative  grievance  procedure 
under  Subpart  D  if  HUD  issues  a 
determination  ("due  process 
determination")  (imder  9  966.41(c))  that 
specified  procedures  for  judicial  eviction 
under  State  and  local  law  require  that  a 
tenant  must  be  given  the  opportunity  for 
a  hearing  in  court  which  provides  the 
basic  elements  of  due  process  before 
eviction  from  the  dwelling  unit  (see 
definitions  of  "due  process 
determination"  and  "elements  of  due 
process"  in  9  966.2). 


(2)  If  HUD  issues  a  due  process 
determination,  the  PHA  may  evict  the 
occupants  of  a  dwelling  unit  through  the 
specified  procedures  for  judicial  eviction 
which  are  the  subject  of  the 
determination.  The  PHA  is  not  required 
to  give  notice  of  proposed  adverse 
action  concerning  a  termination  of 
tenancy  or  eviction,  and  is  not  required 
to  provide  the  opportunity  for  a  bearing 
under  the  PHA's  administrative 
grievance  procedure.  Unless  the  PHA 
uses  the  specified  eviction  procedures 
which  are  the  subject  of  a  due  process 
determination,  the  PHA  may  not  evict 
the  occupants  without  providing  to  the 
Tenant  the  opportunity  for  an 
administrative  grievance  hearing  (in 
accordance  with  Subaprt  D)  prior  to 
eviction. 

(3)  The  PHA's  decision  to  exclude 
grievances  concerning  termination  of 
tenancy  or  eviction  from  the  PHA's 
administrative  grievance  procedure 
adopted  by  the  PHA  under  Subpart  D 
shall  be  stated  in  the  grievance 
procedure. 

(4)  In  a  court  action  for  eviction  of  the 
occupants,  the  PHA  is  not  bound  by  a 
grievance  hearing  decision  issued  after 
commencement  of  the  eviction  action. 
The  Tenant  shall  not  be  entitled  to  any 
delay  in  or  continuance  of  the  court 
action  because  of  a  pending  PHA 
grievance  hearing  proceeding. 

(b)  PHA  request  for  due  process 
determination.  (1)  A  due  process 
determination  is  issued  by  HUD  at  the 
request  of  the  WIA.  A  PHA  which  wants 
a  due  process  determination  submits  the 
request  for  a  due  process  determination 
to  the  HUD  Field  Counsel.  A  request  for 
a  due  process  determination  may  be 
submitted  at  any  time. 

(2)  A  PHA  shall  give  Tenants  in  the 
PHA's  program  reasonably  effective 
general  notice  that  the  PHA  intends  to 
request  a  due  process  determination. 
The  notice  shall  identify  the  eviction 
procedures  for  which  a  due  process 
determination  will  be  requested,  and 
shall  invite  Tenant  and  other  public 
comment  on  the  proposed 
determination.  The  notice  shall  be  given 
through  means  determined  by  the  PHA 
(e.g.,  posting  in  project  offices,  notice  to 
Tenant  organizations,  or  notice  to 
individual  Tenants  in  the  program). 

(3)  A  PHA  request  for  a  due  process 
determination  shall: 

(i)  State  the  specific  eviction 
procedures  under  the  State  and  local 
law  for  which  the  PHA  is  requestiiig  a 
due  process  determination. 

(ii)  Certify  that  the  PHA  has  given 
required  general  notice  to  Tenants  (in 
accordance  with  section  966.41(b](2]). 
The  PHA  shall  furnish  to  HUD  copies  of 
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all  written  public  comments  on  the  PHA 
request  which  are  received  by  the  PHA 
within  30  calendar  days  of  notice  to  the 
Tenants. 

(4)  (i)  The  PHA  request  for  a  due 
process  determination  shall  be 
submitted  in  the  form  required  by  HUD 
Field  Counsel. 

(ii)  The  PHA  shall  submit  any  legal 
analysis  or  information  requested  by  the 
HUD  Field  Counsel  for  issuance  of  a  due 
process  determination.  To  avoid  the 
need  for  duplicative  submissions  of 
relevant  materials  affecting  more  than 
one  PHA,  PHAs  may  arrange  for 
consohdated  submissions  to  HUD  Field 
Counsel. 

(5)  Copies  of  the  PHA  request  for  a 
due  process  determination,  and  of  the 
materials  submitted  to  HUD  by  the  PHA 
in  support  of  the  request,  shall  be  made 
available  by  the  PHA  for  public 
inspection  and  copying  by  any  person. 

(c)  Procedure  for  due  process 
determination  by  HUD.  (1)  In  making  a 
due  process  determination,  HUD  may 
use  all  available  relevant  information  on 
legal  requirements  governing  procedures 
for  judicial  eviction  under  State  and 
local  law,  including  (without  limitation] 
the  test  of  State  or  local  laws  and 
ordinances.  State  or  local  regulations, 
court  rules  and  court  decisions  or 
opinions  of  a  State  attorney  general. 
Anyone  may  submit  at  any  time 
information  relevant  to  a  due  process 
determination. 

(2)  HUD  wUl  give  the  PHA  a 
statement  of  the  due  process 
determination.  The  statement  shall 
include: 

(i)  The  name  of  the  PHA. 

(ii)  A  description  of  the  specific 
eviction  procedures  which  are  covered 
by  the  due  process  determination  (such 
as  eviction  actions  brought  in  a 
particular  local  landlord-tenant  court). 

(iii)  A  statement  that  HUD  has 
determined  that  the  procedures  provide 
the  elements  of  due  process  prior  to 
eviction. 

(iv)  A  statement  summarizing  the  legal 
basis  for  HUD's  due  process 
determination.  The  statement  will 
briefly  describe  the  basis  for  HUD's 
conclusion  that  the  eviction  procedures 
meet  each  of  the  due  process  elements. 

(3]  (i)  The  due  process  determination 
is  effective  when  HUD's  statement  of 
the  determination  is  given  to  the  PHA. 

(ii)  After  receiving  the  determination, 
the  PHA  may  exclude  from  the  PHA 
administrative  grievance  procedure  any 
grievances  concerning  termination  of 
tenancy  or  eviction  by  use  of  the 
specific  eviction  procedures  which  are 
the  subject  of  the  determination. 

(iii)  At  the  request  of  any  Tenant,  the 
PHA  shall  make  available  for  inspection 


and  copying  copies  of  the  due  process 
determination  issued  by  HUD.  The  HUD 
Field  Office  shall  also  make  available 
for  inspection  and  copying  by  any 
person  copies  of  HUD's  due  process 
determinations  for  PHAs  in  the  Field 
Office  jurisdiction. 

(4)  (i)  HUD  may  revise  or  withdraw  a 
due  process  determination  at  any  time. 
Such  action  may  be  based  on  any 
available  information,  including  any 
changes  in  applicable  State  or  local  law, 
or  any  court  decisions  since  the  original 
due  process  determination. 

(ii)  If  HUD  decides  to  revise  or 
withdraw  a  due  process  determination, 
HUD  will  give  the  PHA  a  statement  of 
the  decision.  The  change  is  effective 
immediately  when  the  statement  is 
given  to  the  PHA. 

PART  960— [AMENDED] 

2.  The  heading  for  Part  960  is  revised 
to  read  as  follows: 

PART  960— ADMISSION  TO  AND 
OCCUPANCY  OF  PUBUC  HOUSING 

3.  The  authority  citation  for  24  CFR 
Part  960  is  revised  to  read  as  follows: 

Authority:  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437-1437r):  section  7(d).  Department 
of  Housing  and  Urban  Development  Act,  (42 
U.S.C.  3535(d)). 

4.  In  §960.207,  the  section 

heading  and  paragraph  (a)  are  revised  to 
read  as  follows: 

§960.207    Notice  and  hearing  for 
applicants. 

(a)  Ineligible  applicant.  (1)  The  PHA 
shall  give  an  applicant  for  admission 
prompt  written  notice  of  a  decision  that 
the  applicant  is  not  eligible  for 
admission  for  any  reasons.  The  notice 
shall  inform  the  applicant  of  the  basic 
reasons  for  the  decision.  The  notice 
shall  also  state  that  the  applicant  may 
request  an  informal  hearing  on  the 
decision,  and  shall  describe  how  to 
obtain  the  informal  hearing. 

(2)  The  PHA  shall  give  the  applicant 
an  opportunity  for  an  informal  hearing 
on  the  decision,  in  accordance  with 
procedures  adopted  by  the  PHA.  The 
hearing  shall  be  held  within  a 
reasonable  time  of  the  decision.  The 
informal  hearing  shall  be  conducted  by 
a  person  or  persons  (who  may  be  an 
officer  or  employee  of  the  PHA) 
designated  by  the  PHA  in  accordance 
with  the  applicant  hearing  procedures 
adopted  by  the  PHA.  The  hearing  officer 
shall  be  someone  other  than  the  person 
who  made  the  decision  under  review  or 
a  subordinate  of  such  person.  The 
applicant  shall  be  given  an  opportunity 
to  present  written  or  oral  objections  to 
the  PHA  decision.  The  PHA  shall 


promptly  notify  the  applicant  in  writing 
of  the  final  PHA  decision  after  the 
informal  hearing.  The  notice  shall  state 
the  basic  reasons  for  the  decision. 

(3)  The  informal  review  provisions  for 
the  denial  of  a  Federal  preference  under 
§  960.211  are  contained  in  paragraph  (k) 
of  that  section. 


PART  913— DEFINITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  PUBLIC  HOUSING  AND 
INDIAN  HOUSING  PROGRAMS 

5.  The  authority  citation  for  Part  913 
continues  to  read  as  follows: 

Authority:  Sees.  3.  6.  and  16.  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437a.  1437d,  and 
1437n);  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

6.  The  definition  of  'Total  Tenant 
Payment"  in  §  913.102  is  revised  to  read 
as  follows: 

§913.102    Definitions. 

***** 

Total  Tenant  Payment  The  monthly 
amount  calculated  under  §  913.107. 
Total  Tenant  Payment  does  not  include 
any  PHA  charges  to  Tenant  in  addition 
to  Tenant  Rent,  including  surcharges  for 
excess  consumption  of  PHA-fumished 
utilities  or  other  PHA  charges. 


PART  904— LOW  RENT  HOUSING 
HOMEOWNERSHIP  OPPORTUNITIES 

7.  The  authority  citation  for  24  CFR 
Part  904  is  revised  to  read  as  set  forth 
below: 

Authority:  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437-1437r}:  section  204  of  the  Housing 
and  Urban-Rural  Recovery  Act  of  1984,  Pub. 
L.  98-181.  November  30, 1983;  section  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

8.  In  §  904.107.  the  section  heading  is 
revised,  paragraph  (l](3)  is  revised, 
paragraph  (m)(l)  is  revised,  and 
paragraph  (p)  is  added,  to  read  as 
follows: 

§  904.107    Responsibilities  of  homebuyer, 
administrative  grievance  hearing. 

***** 

(1)  *  *  * 

(3)  If  there  is  no  qualified  successor  in 
accordance  with  paragraph  (1)(2)  of  this 
section,  the  LHA  shall  terminate  the 
Agreement  and  another  family  shall  be 
selected  except  in  the  following 
circumstances:  Where  a  minor  child  or 
children  of  the  homebuyer  family  are  in 
occupancy,  then  in  order  to  protect  their 
continued  occupancy  and  opportunity 
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for  acquisition  of  ownership  of  the 
home,  the  LHA  may  approve  as 
occupants  of  the  unit,  an  appropriate 
adult(s)  who  has  been  appointed  legal 
guardian  of  the  children  with  a  duty  to 
perform  the  obligations  of  the 
Homebuyers  Ownership  Opportunity 
Agreement  in  their  interest  and  behalf. 
To  terminate  the  Agreement  in 
accordance  with  this  paragraph  {1)(3), 
the  LHA  shall  give  adequate  written 
notice  of  termination,  which  shall  not  be 
less  than  30  days. 

(m)  Termination  by  LHA.  (1)  The  LHA 
may  terminate  the  Homebuyers 
Ownership  Opportunity  Agreement,  30 
days  after  giving  the  homebuyer  notice 
in  accordance  with  paragraph  (m)(2]  of 
this  section,  if  there  is  any  serious  or 
repeated  violation  by  the  homebuyer  of 
the  homebuyer's  obligations  under  the 
Agreement.  The  LHA  may  determine 
that  failure  to  make  the  required 
monthly  payment  within  ten  days  after 
its  due  date,  or  misrepresentation  or 
withholding  of  information  in  applying 
for  admission  or  in  connection  with  any 
subsequent  reexamination  of  family 
income  and  composition,  constitutes  a 
serious  breach  of  the  homebuyer's 
obligations  under  the  Agreement. 
»        •        *        *        ♦ 

(p)  Administrative  grievance 
procedure.  (1)  Pursuant  to  §  966.1(c)  and 
§  966.34,  administrative  grievance 
requirements  (24  CFR  Part  966,  Subparts 
D  and  E,  as  modified  in  accordance  with 
§  966.34)  are  applicable  to  the  Turnkey 
III  Program. 

(2)  The  following  shall  be  considered 
proposed  adverse  actions  by  the  LHA 
under  24  CFR  Part  966: 

(i)  A  proposed  LHA  decision 
determining  the  amount  of  the  required 
monthly  payment  or  of  the  utility 
reimbursement  by  the  LHA  to  the 
homebuyer,  the  amount  of  charges  by 
the  LHA  against  the  homebuyer's  EHPA 
or  NRMR.  or  the  amount  the  homebuyer 
owes  the  PHA  for  the  required  monthly 
payment,  or  determining  the  LHA's 
proposed  settlement  at  termination  of 
the  homeownership  agreement  or  at 
purchase  of  the  home  by  the  homebuyer. 

(ii)  A  proposed  decision  that  the 
homebuyer  has  lost  homeownership 
potential  and  should  be  transferred  to  a 
rental  unit  (see  §  904.107(o)(2)). 

(iii)  A  proposed  decision  to  terminate 
the  Homebuyers  Ownership 
Opportunity  Agreement,  or  to  evict  the 
family  from  the  home. 

(iv)  A  proposed  decision  to  take  other 
specific,  concrete  and  affirmative 
individualized  action  contrary  to  the 
interests  of  a  homebuyer. 

PART  905— INDIAN  HOUSING 

9.  The  authority  citation  for  24  CFR 


Part  905  is  revised  to  read  as  set  forth 
below  and  any  authority  citation 
following  any  section  in  Part  905  is 
removed: 

Authority:  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437-1437r);  section  204  of  the  Housing 
and  Urban-Rural  Recovery  Act  of  1983,  Pub. 
L  98-181,  November  30, 1983;  section  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  353S(d)). 

10.  Section  905.303  is  revised  to  read 
as  follows: 

§905.303    TenantlaaaM f or rmtal 
pro|«cts. 

A  written  lease  shall  be  entered  into 
between  the  IHA  and  the  tenant  of  a 
dwelling  unit  in  an  IHA  Rental  Project. 
The  lease: 

(a)  ShaU  obligate  the  IHA  to  maintain 
the  project  in  a  decent,  safe  and  sanitary 
condition, 

(b)  Shall  require  the  IHA  to  give 
adequate  written  notice  of  termination 
of  the  lease  in  accordance  with  S  966.22, 

(c)  Shall  require  that  the  IHA  may  not 
terminate  the  tenancy  except  for  the 
grounds  stated  in  S  966.21,  and 

(d)  Shall  not  include  any  of  the  types 
of  lease  provisions  prohibited  in 
§966.11. 

11.  In  S  905.424,  the  section  heading  is 
revised,  paragraph  (a)  is  revised, 
paragraph  (f)(3)  is  revised,  and  a  new 
paragraph  (g)  is  added,  to  read  as 
follows: 

§905.424    Termination  of  UHO  AgraenMnt; 
admlnistnitiv*  grievanc*  procadura. 

(a)  Termination  upon  breach.  The  IHA 
may  terminate  the  MHO  Agreement  if 
there  is  any  serious  or  repeated 
violation  by  the  Homebuyer  of  the 
Homebuyer's  obligations  under  the 
MHO  A^emenL  The  IHA  may 
determine  that  misrepresentation  or 
withholding  of  material  information  in 
applying  for  admission  or  in  connection 
with  any  subsequent  reexamination  of 
income  and  family  composition 
constitutes  a  serious  breach  of  the 
Homebuyer's  obligations  under  the 
MHO  Agreement.  "Termination"  as 
used  in  the  MHO  Agreement  does  not 
include  acquisition  of  ownership  by  the 
Homebuyer. 
•        •        •        *        * 

(f)*  *  * 

(3)  Compliance  with  the  plan  shall  be 
checked  by  the  IHA  not  later  than  30 
days  from  the  date  thereof.  If  the 
Homebuyer  refuses  to  agree  to  such  a 
plan,  or  fails  to  comply  with  the  plan, 
the  I>iA  shall  issue  a  notice  of 
termination  of  the  MHO  Agreement  in 
accordance  with  paragraph  (b)  of  this 
section,  and  shall  proceed  to  evict  the 
Homebuyer.  The  IHA  may  only  evict  the 
Homebuyer  from  the  Home:  (i)  Through 
a  civil  court  proceeding  in  which  the 


Homebuyer  has  the  opportunity  to 
present  a  defense,  and  (ii)  after  a 
decision  by  the  court  on  the  rights  of  the 
parties. 

•        •        *        •        • 

(g)  Administrative  grievance 
procedure.  (1)  Pursuant  to  S  966.1(c)  and 
S  966.34,  administrative  grievance 
requirements  (24  CFR  Part  966.  Subparts 
D  and  E,  as  modified  in  accordance  with 
S  966.34)  are  applicable  to  the  Mutual 
Help  Program. 

(2)  The  following  shall  be  considered 
proposed  adverse  actions  by  the  IHA 
under  24  CFR  Part  966: 

(i)  A  proposed  decision  determining 
the  amount  of  the  Homebuyer's  MH 
Contribution  credits. 

(ii)  A  proposed  decision  determining 
the  amount  of  the  Required  Monthly 
Payment  the  amount  the  Homeowner 
owes  the  IHA  for  the  Required  Monthly 
Payment,  or  the  iiarmnt  nf  rhaigna  by 
the  IHA  against  the  Homabayer's 
reserves  and  accoonts  imder  fi  iKMAZL, 
or  determining  the  IHA's  proposed 
settlement  at  termination  of  the  MHO 
Agreement  or  at  purchase  of  the  Home 
by  the  Homebuyer. 

(iii)  A  proposed  decision  to  terminate 
the  Mutual  Help  and  Occupancy 
Agreement,  or  to  evict  the  family  from 
the  Home. 

(iv)  A  proposed  decision  to  take  other 
specific,  concrete  and  affirmative 
individualized  action  contrary  to  the 
interests  of  the  Homebuyer. 

(3)  The  IHA's  determination  (under 

§  905.419)  of  the  Administration  Charge 
for  the  IHA's  Mutual  Help  Program  does 
not  constitute  adverse  action  by  the 
IHA,  and  the  IHA  is  not  required  to 
provide  the  opportunity  for  a  hearing  to 
consider  such  determination  (see  also 
§  966.31(a)(3)). 

12.  In  9  905.425,  paragraph  (g)  is 
revised  to  read  as  follows: 

§  905.425    Succasilon  upon  death,  mental 
Incapacity  or  abandonmant 

(g)  Termination  in  absence  of 
qualified  successor  or  occupant.  If  there 
is  no  qualified  successor  in  accordance 
with  any  of  the  foregoing  paragraphs  of 
this  section,  the  IHA  shall  terminate  the 
MHO  Agreement.  To  terminate  the 
Agreement  in  accordance  with  this 
paragraph  (g),  the  IHA  shall  give 
adequate  written  notice  of  termination, 
which  shall  not  be  less  than  30  days. 

Date:  August  17, 1988. 
|.  Micliael  Dorsey, 

Acting  Secretary  of  Housing  and  Urtian 
Development. 

[VR  Doc.  88-19287  Filed  8-29-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  257  and  258 
[FRL-3227-7] 

Solid  Waata  DIapoaal  Facility  Critaria 

agency:  Environmental  Protection 
Agency  [EPA). 
action:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  today  is  proposing  revisions  to 
the  Criteria  for  Classification  of  Solid 
Waste  Disposal  Facilities  and  Practices 
set  forth  in  40  CFR  Part  257.  These 
revisions  were  developed  in  response  to 
the  1984  Hazardous  and  Solid  Waste 
Amendments  to  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  This  proposed  action  would 
amend  Part  257  by  including  information 
requirements  for  certain  soUd  waste 
disposal  facilities  and  by  excluding 
municipal  solid  waste  landfills 
(MSWLFs)  from  Part  257.  In  addition, 
this  action  would  add  a  new  Part  258, 
which  spells  out  specific  requirements 
for  MSWLFs. 

Amended  Part  257  would  establish 
notification  and  exposure  information 
requirements  for  owners  and  operators 
of  industrial  solid  waste  disposal 
facilities  and  construction/demolition 
waste  landfills.  The  new  Part  258  sets 
forth  revised  minimum  Criteria  for 
MSWLFs,  primarily  in  the  form  of 
performance  standards,  including 
location  restrictions,  facility  design  and 
operating  criteria,  ground-water 
monitoring  requirements,  corrective 
action  requirements,  financial 
assurance,  and  closure  and  post-closure 
care  requirements. 

EPA  beUeves  that  the  provisions  in 
today's  proposal  are  necessary  for  the 
protection  of  human  health  and  the 
environment  and  take  into  account  the 
practicable  capability  of  owners  and 
operators  of  municipal  solid  waste 


landfills.  The  Agency  is  requesting 
comment  on  the  overall  approach 
proposed  and  on  specific  components  of 
the  proposal. 

Today's  proposal  also  is  intended  to 
fulfill  a  portion  of  EPA's  mandate  under 
section  405(d)  of  the  Clean  Water  Act 
(CWA)  to  promulgate  regulations 
governing  the  use  and  disposal  of 
sewage  sludge.  Under  today's  proposal. 
Part  258  would  be  co-promulgated  under 
the  authority  of  the  CWA;  this  authority 
would  apply  to  all  municipal  solid  waste 
facilities  in  which  sewage  sludge  is  co- 
disposed  with  household  wastes.  A 
separate  regulation  for  sludge  monofills 
(landfills  in  which  only  sewage  sludge  is 
disposed  of)  is  being  prepared  for  future 
proposal  under  40  CFR  Part  503. 
DATES:  Comments  on  this  proposed  rule 
must  be  submitted  on  or  before  October 
31, 1988. 

Public  hearings  are  scheduled  as 
follows: 

(1)  October  13, 1988,  9:00  a.m.  to  4:30 
p.m.,  at  the  Sheraton  National  Hotel,  900 
Orme  Street,  Arlington,  VA.  22204,  (703) 
521-1900. 

(2)  October  18, 1988,  9:00  a.m.  to  4:30 
p.m.,  at  the  Sheraton  Century  Center 
Hotel,  2000  Century  Boulevard,  NE, 
Atlanta,  Georgia.  30345-3377,  (404)  325- 
0000. 

(3)  October  20, 1988,  9:00  a.m.  to  4:30 
p.m.,  at  the  Sheraton  Anaheim,  1015 
West  Ball  Rd.,  Anaheim,  CA.  92802, 
(714)  778-1700 

(4)  October  25, 1988,  9:00  a.m.  to  4:30 
p.m.,  at  the  O'Hare  Hilton  Hotel,  P.O. 
Box  66414,  O'Hare  International  Airport, 
Chicago,  Illinois.  60666  (312)  686-8000. 

The  meetings  may  be  adjourned 
earlier  if  there  are  no  remaining 
comments.  Requests  to  present  oral 
testimony  should  be  received  by  EPA  at 
least  10  days  before  each  public 
meeting. 

A  block  of  rooms  has  been  reserved  at 
the  above  mentioned  hotels  for  the 
convenience  of  individuals  requiring 
lodging.  Please  make  room  reservations 


directly  with  the  hotel  and  refer  to  the 
EPA  hearings.  The  hearing  registration 
will  be  at  8:00  a.m.,  with  the  hearings 
begirming  at  9:00  a.m.  and  running  until 
4:30  p.m.,  unless  concluded  earlier. 
Anyone  wishing  to  make  a  statement  at 
the  hearing  must  notify,  in  writing. 
Public  Participation  Officer,  Office  of 
Solid  Waste  (WH-562A),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW;  Washington,  DC  20460. 
Those  wishing  to  make  oral 
presentations  must  restrict  them  to  15 
minutes  and  are  encouraged  to  have 
written  copies  of  their  complete 
comments  for  inclusion  in  the  official 
record. 

The  Agency  is  tentatively  planning  to 
coordinate  these  Subtitle  D  Criteria 
public  meetings  with  the  public  meetings 
on  EPA's  Draft  National  Strategy  for 
Municipal  Waste  which  is  expected  to 
be  issued  in  the  near  future.  EPA  will 
announce  these  meetings  in  a  separate 
FR  notice.  For  information  on  the 
strategy  please  see  53  FR  13316  (April 
22, 1988). 

ADDRESSES:  Commentors  must  send  an 
original  and  two  copies  of  their 
comments  to:  RCRA  Docket  Information 
Center,  (OS-305),  U.S.  Environmental 
Protection  Agency  Headquarters,  401  M 
Street,  SW;  Washington.  DC  20460. 
Comments  should  include  the  docket 
number  F-88-CMLP-FFFFF.  The  public 
docket  is  located  at  EPA  Headquarters 
(sub-basement)  and  is  available  for 
viewing  from  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Appointments  may  be 
made  by  calling  (202)  475-9327.  Copies 
cost  $.15/page. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information,  contact  the 
RCRA/CERCLA  Hotline,  Office  of  Solid 
Waste,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW;  Washington. 
DC  20460.  (800)  424-9346.  toll-free,  or 
(202)  382-3000,  local  in  the  Washington. 
DC  metropolitan  area. 


UMI 


For  infcmoation  on  ^>ecific  aspects  of 
this  proposed  rule,  contact  either  Allen 
Geswein  or  Paul  Cassidy,  Office  of  Solid 
Waste  (OS-323),  U.S.  Environmental 
Protection  Agency,  401 M  Street  SW, 
Washington,  DC  204flO.  (202)  382-4659  or 
382-3346. 

SUPPLEMEMTARY  MTORMATION: 

Copies  of  the  following  Subtitle  D 
Criteria  background  documezita  are 
available  for  purchase  through  the 
National  Technical  Information  Service 
(NTIS),  U.S.  Department  of  Commerce, 
5285  Port  Royal  Road,  Sprin^eld. 
Virginia  22161.  (703)  487-4650.  EPA  and 
NTIS  numbers  and  NTIS  prices  are 
listed  below.  Documents  cannot  be 
obtained  directly  from  EPA 

(1)  U.S.  EPA.  Office  of  Solid  Waste 
(OSW).  Notification  Requirements  for 
Industrial  Solid  Waste  Disposal 
Facilities — Criteria  for  Classification  of 
Solid  Waste  Disposal  Facihties  and 
Practices  (40  CFR  Part  257)^Subtit}e  D 
of  the  Resource  C(»servation  and 
Recovery  Act  (RCRA).  August  1988 
(draft).  EPA/530-SW-88-044.  PB88-242 
508,  $12.95. 

(2)  U.S.  EPA  OSW.  Location 
Restrictions  (Subpart  B) — Criteria  for 
Municipal  Solid  Waste  LandMs  (40  CFR 
Part  258)— Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  July  1988  (draft).  EPA/530-SW- 
88-036,  PB88-242  425,  $19.95. 

(3)  U.S.  EPA,  OSW.  Operating  Criteria 
(Subpart  C) — Criteria  for  Municipal 
Solid  Waste  Landfills  (40  CFR  Part 
258)— Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  July  1988  (draft).  EPA/530-SW- 
88-037,  PBa8-242  433,  $19.95. 

(4)  U.S.  EPA,  OSW.  Closure/Post- 
Closure  Care  and  Financial 
Responsibility  Requirements  (Subpart  C, 
§§  258.30-258.32)— Criteria  for 
Municipal  Solid  Waste  Landfills  (40  CFR 
Part  258}— Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  July  1988  (draft).  EPA/530-SW- 
88-041,  PB88-242  474,  $19.95. 

(5)  U.S.  EPA,  OSW.  Design  Criteria 
(Subpart  D) — Criteria  for  Municipal 
Solid  Waste  Landfills  (40  CFR  Part 
258)— Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  July  1988  (draft).  EPA/530-SW- 
88-042.  PB88-242  482,  $19.95. 

(6)  U.S.  EPA,  OSW.  Ground-Water 
Monitoring  and  Corrective  Action 
(Subpart  E) — Criteria  for  Municipal 
Solid  Waste  Landfills  (40  CFR  Part 
258)— Subtitle  D  of  the  Resoiurce 
Conservation  and  Recovery  Act 
(RCRA).  July  1988  (draft).  EPA/530-SW- 
88-043,  PB88-242  4ga  $19.95. 

(7)  U.S.  EPA.  OSW.  Case  Studies  on 
Ground- Water  and  Surface  Water 


Contaminatian  from  Municipal  Sobd 
Watte  Landfills — Criteria  for  Municipal 
S(^d  Waste  Landfills  (40  CFR  Part 
258)— Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  July  1988  ((kaft).  EPA/530-SW- 
88-040,  PB8B-242  466,  $14.95. 

(8)  U.S.  EPA.  OSW.  Summary  of  Data 
on  Municipal  Sobd  Waste  Landfill 
Leachate  Characteristic*— Criteria  for 
Municipal  Solid  Waste  Landfills  (40  CFR 
Part  258)— Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  July  1988  (draft).  EPAjSSOSW- 
88-038,  PB88-242  441,  $19.95. 

(9)  U.S.  EPA.  OSW.  Updated  Review 
of  Selected  Provisions  erf  State  Sobd 
Waste  Regulations — Crtteiia  for 
Municipal  Solid  Waste  Landfills  (40  CFR 
Part  258)— Subtide  D  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  July  1988  (draft).  EPA/530-SW- 
88-039,  PB88-242  458,  $14.95. 

(10)  U.S.  EPA.  OSW.  Regulatory 
Impact  Ana]3Fsi8  (RIA)  of  Proposed 
Revisions  to  Subtitle  D  Criteria  for 
Municipal  Solid  Waste  Landfills— 
Criteria  for  Municipal  Solid  Waste 
Landfills  (40  CFR  Part  258}— Subtitle  D 
of  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  July  1988  (draft). 
EPA/530-SW-88-045,  PB88-242  516. 
$25.95. 

All  documents  can  be  microfiched  for 
$6.95. 
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XIH.  List  of  SubjecU  in  40  CFR  Parts  257  and 
258 

A.  Part  257 

B.  Part  258 

I.  Authority 

These  regulations  are  being  proposed 
under  the  authority  of  sections  1008, 
4004,  and  4010  of  the  Resource 
Conservation  and  Recovery  Act  of  1976. 
Section  1008  directed  EPA  to  publish 
guidelines  for  solid  waste  management, 
including  criteria  that  define  solid  waste 
management  practices  that  constitute 
open  diunping  and  are  prohibited  under 
Subtitle  D  of  RCRA.  Section  4004  further 
required  EPA  to  promulgate  regulations 
containing  criteria  for  determining 
which  fadlities  are  sanitary  landfills 
and  which  are  open  dumps.  In  response, 
EPA  promidgated  the  "Criteria  for 
Classification  of  Solid  Waste  Disposal 
Facilities  and  Practices"  (40  CFR  Part 
257)  in  1979.  Section  4010,  added  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  directs 
EPA  to  revise  those  Criteria 
promulgated  under  sections  1008  and 
4004  for  facilities  that  may  receive 
household  hazardous  waste  (HHW)  or 
small  quantity  generator  (SQG) 
hazardous  waste. 

For  municipal  solid  waste  landfills  in 
which  sewage  sludge  is  disposed  of 
together  with  household  wastes,  the  Part 
258  regulations  also  are  being  proposed 
under  the  authority  of  section  405  (d) 
and  (e)  of  the  CWA.  Section  405 
regulates  the  use  and  disposal  of  sewage 
sludge  generated  by  treatment  works 
treating  domestic  sewage.  Section  405 
requires  that  EPA  develop  standards  for 
sludge  use  and  disposal,  including:  An 
identification  of  the  major  use  and 
disposal  practices,  factors  to  be  taken 
into  account  in  determining  applicable 
measures  and  practices  for  each  use  or 
disposal,  and  concentrations  of 
pollutants  that  interfere  with  each  use  or 
disposal.  When  the  CWA  was  amended 
in  February- 1987.  additional 
requirements  were  added  to  section  405. 
Congress  directed  EPA  to  identify  toxic 
pollutants  that  may  be  present  in 
sewage  sludge  in  concentrations  that 
may  adversely  affect  public  health  and 
the  environment  and  to  establish 
numerical  limitations  and  management 
practices  for  each  identified  pollutant 
for  each  use  of  disposal  option.  The 
numerical  limitations  and  management 
practices  are  to  be  adequate  to  protect 
public  health  and  the  environment  from 


any  reasonably  anticipated  adverse 
effects  of  each  pollutant.  Further,  the 
amendments  require  that  these  section 
405(d)  sludge  standards  be  implemented 
through  National  Pollutant  Discharges 
Elimination  System  (NPDES)  permits 
issued  to  publicly  owned  treatment 
works  (POTWs)  or  other  treatment 
works  treating  domestic  sewage  unless 
the  standards  have  been  included  in  a 
permit  issued  under  RCRA  Subtitle  C; 
the  Safe  Drinking  Water  Act;  the  Marine 
Protection,  Research  and  Sanctuaries 
Act;  the  Clean  Air  Act;  or  a  State  permit 
where  the  State  program  has  been 
approved  as  ensuring  compliance  with 
section  405.  In  addition  section  405(e) 
prohibits  any  person  from  disposing  of 
sludge  from  a  POTW  or  other  treatment 
works  treating  domestic  sewage  except 
in  accordance  with  the  section  405(d) 
regulations. 

II.  Background 

Subtitle  D  of  RCRA  estabhshes 
framework  for  Federal,  State,  and  local 
government  cooperation  in  controlhng 
the  management  of  nonhazardous  solid 
waste.  The  Federal  role  in  this 
arrangement  is  to  establish  the  overall 
regulatory  direction,  to  provide 
minimum  standards  for  protecting 
human  health  and  the  environment,  and 
to  provide  technical  assistance  to  States 
for  plaiming  and  developing 
environmentally  sound  waste 
management  practices.  The  actual 
planning  and  direct  implementation  of 
solid  waste  programs  under  Subtitle  D, 
however,  remain  State  and  local 
functions. 

Section  405(d}-{f)  of  the  CWA 
establishes  a  comprehensive  framework 
for  regulating  the  use  and  disposal  of 
sewage  sludge.  Section  405(d)  provides 
for  the  Federal  promulgation  of 
numerical  limitations  and  management 
practices  governing  the  use  and  disposal 
of  sludge.  Section  405(e)  provides  for 
Federal  enforcement  of  these  standards. 
Section  405(f)  requires  the 
implementation  of  these  regulations 
through  permits  issued  to  POTWs  under 
section  402  of  the  CWA,  unless  they 
have  been  included  in  a  permit  issued 
under  Subtitle  C  of  RCRA  or  other 
authority  listed  in  that  section.  The 
permits  are  to  be  issued  by  EPA  or  by  a 
State  with  a  program  that  has  been 
approved  as  ensuring  compliance  with 
section  405  of  the  CWA. 

A.  Current  Subtitle  D  Criteria 

Under  the  authority  of  sections 
1008(a)(3)  and  4004(a)  of  RCRA.  EPA 
promulgated  the  "Criteria  for 
Classification  of  Solid  Waste  Disposal 
Facilities  and  Practices"  (40  CFR  Part 
257)  on  September  13, 1979.  EPA  issued 


minor  modifications  to  these  Criteria  on 
September  23, 1981.  These  Subtitle  D 
Criteria  establish  minimum  national 
performance  standards  necessary  to 
ensure  that  "no  reasonable  probability 
of  adverse  effects  on  health  or  the 
environment"  will  result  from  solid 
waste  disposal  facilities  or  practices.  A 
facility  or  practice  that  meets  the 
Criteria  is  classified  as  a  "sanitary 
landfill";  a  facility  failing  to  satisfy  any 
of  the  Criteria  is  considered  an  "open 
dump"  for  purposes  of  State  solid  waste 
management  planning.  State  plans 
developed  under  the  "Guidelines  for 
Development  and  Implementation  of 
State  Solid  Waste  Management  Plans" 
(40  CFR  Part  256)  must  provide  for 
closing  or  upgrading  all  existing  "open 
dumps"  within  the  State. 

The  existing  Part  257  Criteria  include 
general  environmental  performance 
standards  addressing  eight  major  topics: 
Floodplains  (§  257.3-1),  endangered 
species  (§  257.3-2).  siuface  water 
(§  257.3-3),  ground  water  (§  257.3-4). 
land  application  (§  257.3-5),  disease 
(§  257.3-8),  air  (5  257.3-7),  and  safety 
(257.3-8).  The  following  briefly 
summarizes  these  provisions. 

Section  257.3-1  specifies  that  facilities 
or  practices  in  floodplains  shall  not 
interfere  with  the  fioodplain  or  result  in 
washout  of  solid  waste  so  as  to  pose  a 
hazard  to  human  life,  wildlife,  or  land  or 
water  resources.  Section  257.3-2 
prohibits  solid  waste  disposal  facilities 
and  practices  that  cause  or  contribute  to 
the  taking  of  any  endangered  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
the  critical  habitats  of  such  species.  The 
surface  water  provision,  §  257.3-3, 
specifies  that  disposal  facilities  shall  not 
cause  a  discharge  of  pollutants  or 
dredged  or  fill  material  to  waters  of  the 
United  States  that  is  in  violation  of 
section  402  or  404  of  the  CWA.  Section 
257.3-4  lays  out  the  ground-water 
protection  standards,  which  require  that 
facilities  and  practices  not  exceed  the 
Safe  Drinking  Water  Act  maximum 
contaminant  levels  (MCLs)  in  an 
underground  drinking  water  source 
beyond  the  solid  waste  unit  boundary  or 
beyond  an  alternative  boundary 
specified  by  the  State. 

Section  257.3-5  requires  that  a  facility 
or  practice  meet  certain  restrictions  with 
respect  to  the  concentrations  of 
cadmium  and  polychlorinated  biphenyls 
(PCBs)  contained  in  waste  applied  to 
land  used  for  producing  food  chain 
crops.  Section  257.3-6  specifies  that 
waste  disposal  facilities  and  practices 
must  institute  appropriate  disease 
vector  controls,  such  as  periodic 
application  of  cover  material.  In 
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addition,  §  257.3-6  requires  pathogen 
reduction  processes  for  sewage  sludges 
and  septic  tank  pumpings  applied  to 
land. 

The  air  criterion  in  §  257.3-7  prohibits 
open  burning  of  solid  waste  (with 
certain  exceptions)  and  specifies  that 
the  applicable  requirements  of  the  State 
Implementation  Plans  developed  under 
section  110  of  the  Clean  Air  Act  must  be 
met.  Finally,  the  safety  provisions  of 
§  257.3-8  require  control  of  explosive 
gases,  fires,  bird  hazards  to  aircraft,  and 
public  access  to  the  facility. 

Currently,  EPA  does  not  have  the 
authority  to  enforce  these  existing  Part 
257  Criteria  directly,  except  in  situations 
involving  the  disposal  or  handling  of 
POTW  sludge.  Federal  enforcement  of 
POTW  sludge  handling  facilities  is 
authorized  under  the  CWA.  The  existing 
Criteria,  as  they  apply  to  non-sludge- 
handling  facilities,  are  enforced  by  the 
States  through  State  regulatory 
programs  or  by  citizens  through  the 
citizen  suit  provisions  of  section  7002  of 
RCRA. 

B.  Hazardous  and  Solid  Waste 
Amendments  of  1964 

In  1984,  Congress  made  significant 
modifications  to  Subtitle  D  of  RCRA 
through  the  Hazardous  and  Solid  Waste 
Amendments.  As  described  below,  the 
major  modifications  to  Subtitle  D 
include  requirements  that  EPA  complete 
a  Subtitle  D  study  and  revise  the  Part 
257  Criteria,  and  that  States  implement 
revised  permitting  programs. 

1.  Subtitle  D  Study  and  Report  to 
Congress 

HSWA  added  a  new  section  4010  to 
RCRA.  which  requires  EPA  to  "conduct 
a  study  of  the  extent  to  which  the 
guidelines  and  Criteria  under  this  Act 
(other  than  guidelines  and  Criteria  for 
facilities  to  which  Subtitle  C  apphes] 
which  are  applicable  to  solid  waste 
management  and  disposal  facilities 
*  *  *  are  adequate  to  protect  human 
health  and  the  environment  from  ground 
water  contamination."  This  study  is  to 
include  a  detailed  assessment  of  the 
adequacy  of  the  Criteria  regarding 
monitoring,  prevention  of 
contamination,  and  remedial  action  for 
protecting  ground  water  and  also  is  to 
identify  "recommendation  with  respect 
to  any  additional  enforcement 
authorities  which  the  Administrator,  in 
consultation  with  the  Attorney  General, 
deems  necessary."  EPA  anticipates 
submitting  a  Report  to  Congress  on  the 
results  of  the  study  shortly. 

2.  Criteria  Revisions 

Section  4010  also  required  EPA  to 
revise  the  Subtide  D  Criteria  by  March 


31. 1988,  for  facilities  that  may  receive 
household  hazardous  waste  or 
hazardous  waste  from  small  quantity 
generators.  These  revisions  must  be 
those  necessary  to  protect  human  health 
and  the  enviromiient,  but,  at  a  minimum, 
should  require  ground-water  monitoring 
as  necessary  to  detect  contamination, 
establish  location  standards  for  new  or 
existing  facilities,  and  provide  for 
corrective  action,  as  appropriate. 
Section  4010  further  states  that  EPA  may 
take  into  account  the  "practicable 
capability"  of  faciUties  to  implement  the 
Criteria.  Today's  proposal  represents 
the  first  phase  of  the  Agency's 
promulgation  of  these  mandated 
revisions. 

3.  Implementation  and  Enforcement 

HSWA  amended  section  4005  of 
RCRA  to  require  States  to  establish  by 
November  8, 1987,  a  permit  program  or 
other  system  of  prior  approval  to  ensure 
that  facilities  that  receive  HHW  or  SQG 
hazardous  waste  are  in  compliance  with 
the  existing  Part  257  Criteria.  Within  18 
months  of  promulgation  of  revised 
Criteria,  each  State  must  modify  its 
permit  program  to  ensure  compliance 
with  the  revised  Criteria.  If  the 
Administrator  determines  that  a  State 
has  not  adopted  an  adequate  permit 
program,  EPA  may  enforce  the  revised 
Criteria  at  facilities  that  may  receive 
HHW  or  SQG  waste. 

C.  Current  Sewage  Sludge  Criteria 

The  existing  Part  257  Criteria 
discussed  above  were  co-promulgated 
under  the  joint  authority  of  RCRA  and 
section  405(d)  of  the  CWA.  The  Part  257 
regulations  thus  apply  to  all  sludge  land 
disposal  practices,  except  distributing 
and  marketing  sludge.  Because  these 
regulations  apply  to  sewage  sludge,  they 
are  directly  enforceable  by  EPA  against 
any  person  found  to  be  in  violation  of 
them. 

In  February  1987,  Congress  enacted 
the  Water  Quality  Act  of  1987,  which 
amended  portions  of  the  CWA. 
including  section  405.  First.  Congress 
expanded  section  405(d)  to  impose  new 
standard-setting  requirements  with 
associated  deadlines.  Second,  Congress 
established  new  sludge  permitting 
requirements  in  section  405(f)  along  with 
State  program  requirements.  EPA 
currently  is  developing  sludge 
regulations  to  be  proposed  under  section 
405(d)  and  published  in  40  CFR  Part  503. 
In  addition,  EPA  already  has  published 
a  proposed  regulation  in  40  CFR  Part  501 
that  would  implement  the  requirements 
of  section  405(f)  (53  FR  7642.  March  9, 
1988).  The  comment  period  for  these 
latter  regulations  closed  on  May  9. 1988. 


The  Part  503  regulations,  when 
promulgated,  will  address  the 
incineration,  ocean  disposal,  land 
application,  and  distribution  and 
marketing  of  sludge.  Lastly,  and  most 
relevant  here,  they  also  will  regulate 
sludge  monofills,  which  are  landfills  in 
which  only  sewage  sludge  is  disposed  of 
(i.e..  no  other  type  of  solid  waste  is  co- 
disposed  of  with  the  sewage  sludge). 
Those  regulations  will  not  however, 
contain  regulations  for  the  co-disposal 
of  sewage  sludge  with  household 
wastes.  Regulations  for  the  co-disposal 
of  sewage  sludge  and  household  wastes, 
rather,  are  part  of  today's  proposal.  By 
this  action,  the  Agency  seeks  to  achieve 
consistency  in  its  regulation  under  two 
legal  authorities  of  a  single  disposal 
practice — the  co-disposal  of  sewage 
sludge  and  other  solid  wastes  in 
municipal  solid  waste  landfills. 

III.  Nature  and  Scope  of  the  Problem 

To  fulfill  its  responsibilities  under 
HSWA  EPA  has  conducted  a  series  of 
studies  and  analyses  of  solid  waste 
characteristics,  waste  disposal 
practices,  and  environmental  and  public 
health  impacts  resulting  from  solid 
waste  disposal.  Preliminary  results  of 
these  studies  were  summarized  in  the 
"Subtitle  D  Study  Phase  I  Report," 
issued  in  October  1986  (Ref.  34).  Final 
results,  which  form  the  basis  for  Agency 
decision  making  for  this  rule,  are 
incorporated  in  EPA's  Subtitie  D  report 
to  Congress,  which  is  expected  to  be 
issued  shortly.  The  key  studies  pertinent 
to  today's  proposal  are  summarized 
below.  Copies  of  the  reports  mentioned 
below  are  available  for  public  review  in 
the  docket  for  this  rulemaking. 

A.  EPA  Studies  of  Solid  Waste 
Management 

1.  Analysis  of  Solid  Waste 
Characteristics 

To  analyze  the  characteristics  of  solid 
waste,  EPA  conducted  numerous  studies 
to  determine  the  volume,  characteristics, 
and  management  methods  of  wastes 
regulated  under  Subtitle  D.  These 
studies  revealed  that  more  them  11 
billion  tons  of  solid  waste  are  generated 
each  year,  including  7.6  billion  tons  of 
industrial  nonhazardous  waste  (which 
includes  about  55.8  million  tons  of 
electric  utiUty  wastes),  2  to  3  billion  tons 
of  oil  and  gas  waste  (including  both 
drilling  wastes  and  produced  wastes), 
more  than  1.4  billion  tons  of  mining 
waste,  and  nearly  160  million  tons  of 
municipal  solid  waste. 

Several  Subtitle  D  wastes  currently 
are  being  addressed  under  separate 
Agency  efforts  and  thus  were  not 
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examined  in  detail  in  EPA's  Subtitle  D 
study.  In  particular  oil  and  gaa  wastes, 
utility  wastes,  and  mining  waste  have 
been  the  subject  of  fecial  studies 
conducted  under  section  80Q2  of  RCRA 
and  are  being  considered  separately  for 
rulemaking.  In  addition,  the  Agency 
currently  is  closely  evaluating,  in  a 
separate  effort  die  characteristics  and 
management  practices  for  municipal 
waste  combustioD  ash.  Thus,  the 
following  discussion  focuses  on  the 
characteristics  of  municipal  solid  waste, 
household  hazardous  waste,  and  small 
quantity  generator  hazardous  waste, 
which  are  the  primary  waste  streams 
addressed  by  today's  proposal  as  well 
as  industrial  solid  waste. 

In  1986,  EPA  sponsored  a  study 
entitled  "Characterization  of  Municipal 
Solid  Waste  in  the  United  States,  1960  to 
2000"  {Ref.  16).  This  study  examined  the 
quantity  and  composition  of  municipal 
solid  wastes  and  forecast  the 
characteristics  of  municipal  solid  wastes 
in  the  U.S.  through  the  end  of  the 
century.  The  study  found  that,  on 
average,  more  than  50  percent  of 
municipal  solid  waste  comprises  paper, 
paperboard,  and  yard  wastes;  nearly  40 
percoit  is  metals,  food  wastes,  and 
plastics;  and  the  remaining  10  percent  is 
wood,  rubber,  leather,  textiles,  and 
miscellaneoDs  inorganics.  Waste 
compositioD  was  found  to  be  highly  site- 
dependent  and  inflnenced  significantly 
by  climate,  season,  and  socioeconomic 
factors.  The  study  determined  that 
approximately  150  million  tons  of 
municipal  solid  waste  were  generated  in 
1984  (of  ¥^di  more  than  126  million 
tons  were  landfilled)  and  that  the  waste 
volume  was  expected  to  increase 
significantly  by  the  end  of  the  century. 
EPA  recently  completed  an  update  to 
this  study  entitled,  "Characterization  of 
Municipal  Solid  Waste  in  the  United 
States,  1960-2000  (Update  1988)"  (Ref. 
17).  This  update  estimated  that  158 
million  tons  of  municipal  sohd  waste 
were  generated  in  1986. 

In  October  1986.  EPA  published  "A 
Survey  of  Household  Hazardous  Wastes 
and  Related  Collection  Programs." 
which  analyzed  the  existing  information 
on  characteristics  of  HHW  and 
reviewed  HHW  collection  programs 
(Ref  30).  This  study  indicated  that 
common  discarded  household  products, 
such  as  houselmld  cleaners,  automotive 
products,  paint  thinners,  and  pesticides, 
may  contain  hazardous  wastes  that  are 
either  listed  under  Subtitle  C  or  exhibit 
one  or  more  hazardous  characteristics. 
Household  wastes,  including  HHW. 
currently  aire  exempt  from  regulation 
under  SubtiUe  C  of  RCRA. 


A  third  study,  "Summary  of  Data  on 
Industrial  Nonhazardous  Waste 
Disposal  Practices,"  compiled  available 
data  on  industrial  soUd  waste 
characteristics  and  land  disposal 
practices  in  22  major  manufacturing 
industries  (Ref.  29).  This  study  estimated 
that  roughly  390  odllion  metric  tons  of 
industrial  nonhazardous  waste  are 
generated  by  these  industries  each  year, 
that  35  percent  of  these  wastes  are 
managed  on  site,  and  that  75  percent  of 
these  wastes  are  generated  by  four 
industries:  Iron  and  steel  electric  power 
generation,  industrial  inorganic 
chemicals,  and  plastics  and  resins. 
Additional  information  on  industrial 
nonhazardous  waste  quantities  was 
provided  by  the  Industrial  Facility 
Screening  Survey  (Ref.  35),  which 
estimated  that  approximately  7.6  billion 
tons  of  industrial  nonhazardous  wastes 
are  generated  each  year.  The  survey  is 
described  in  more  detail  below. 

In  1985.  EPA  also  conducted  the 
"National  Small  Quantity  Generator 
Survey,"  w^ch  characterized  SQG 
waste  volumes  and  disposal  practices 
(Ref.  14).  (For  purposes  of  this  study. 
SQGs  were  defined  as  those  operations 
yielding  less  than  1,000  kilograms  of 
hazardous  waste  per  month.)  This 
survey  indicated  that  SQGs  annually 
produce  940,000  metric  tons  of 
hazardous  waste,  consisting  largely  of 
lead-acid  batteries,  solvents,  and 
strongly  acidic  or  alkahne  wastes. 
Furthermore,  the  survey  found  that  solid 
waste  disposal  facilities,  including 
MSWLFs,  are  the  second  most  frequent 
destination  for  SQG  hazardous  waste 
shipped  off  site.  EPA  estimates  that 
MSWLFs  may  receive  from  5  percent  to 
16  percent  of  the  SQG  hazardous  waste 
produced. 

Existing  information  on  MSWLF 
leachate,  summarized  in  the  background 
document  on  MSWLF  leachate  quality 
(Ref.  8),  indicates  that  leachate  fi-om 
MSWLFs  generally  contain  a  wide  range 
of  inorganic  and  organic  hazardous 
constituents  in  varying  concentrations. 
Landfill  gas  comprises  50  to  GO  percent 
methane.  40  to  50  percent  carbon 
dioxide,  and  less  than  1  percent 
hydrogen,  oxygen,  nitrogen,  and  other 
trace  gases. 

2.  Review  of  Waste  Disposal  Practices 

EPA  conducted  numerous  studies  to 
gather  existing  information  on  the 
numbers  of  Subtitle  D  facilities,  facility 
design  and  operating  characteristics, 
leachate  and  gas  characteristics,  and 
environmental  and  human  health 
impacts  associated  with  different  types 
of  facilities.  EPA  relied  on  several  key 
sources  of  information  on  the  number 
and  design  and  operating  characteristics 


of  Subtitle  D  facilities  for  this  proposal. 
The  first  majm-  source  was  an  EPA  mail 
survey  of  State  sobd  waste  management 

programs  conducted  in  1985  to  gather 
information  on  State  Subtitle  D 
programs  and  facilities.  The  final  report 
on  the  survey,  "Census  of  State  and 
Territorial  Subtitle  D  Nonhazardous 
Waste  Programs"  (State  Census),  was 
issued  in  1986  (Ref.  46). 

The  State  Census  indicated  that  there 
are  about  227,000  Subtitle  D  disposal 
facilities,  excluding  waste  piles  (which 
were  not  included  in  the  survey).  This 
total  includes  approximately  16,500 
landfills,  191,500  surface  impoundments, 
and  19,000  land  application  units.  In 
addition,  the  State  Census  indicated  that 
there  are  more  than  145,000  oil  and  gas 
waste  or  mining  waste  facilities,  which 
EPA  is  addressing  in  separate  efforts. 

The  States  estimated  that  roughly 
37.000  Subtitle  D  facilities  (or  16  percent 
of  all  the  facilities)  may  receive 
hazardous  wastes  fitim  households  or 
from  small  quantity  generators.  The 
States'  estimate  of  16,500  landfills 
included  approximately  9,300  MSWLFs; 
however,  the  States  subsequently 
identified  errors  in  the  numbers  reported 
for  MSWLFs  and  submitted  revised 
figures.  These  revised  State  figures  and 
the  results  fi-om  EPA"s  1986  municipal 
solid  waste  landfill  survey,  which  was  a 
random  sample  of  approximately  1.250 
MSWLFs  nationwide,  indicate  that  there 
are  a  total  of  6,034  MSWLFs  (as  of  1986). 
The  MSWLF  survey  also  provided 
detailed  information  on  MSWLF  design 
and  operation. 

In  developing  this  rule,  EPA  also 
utilized  the  results  of  an  industrial 
facility  screening  survey,  which 
involved  a  telephone  screening  of  nearly 
30,000  establishments  in  22  industries. 
The  primary  purpose  of  this  screening 
survey  was  to  provide  EPA  with  basic 
information  on  the  universe  and 
characteristics  of  industrial  solid  waste 
disposal  facilities. 

In  general,  information  on  Subtitle  D 
disposal  facilities  is  limited,  except  for 
MSWLFs.  While  new  MSWLFs  are 
expected  to  be  better  located,  designed, 
and  operated,  the  following 
observations  can  be  made  regarding  the 
universe  of  existing  MSWLFs. 
According  to  the  State  Census,  MSWLFs 
are  distributed  throughout  the  country, 
occurring  in  virtually  every 
hydrogeologic  setting,  and  generally 
concentrated  near  more  populated 
areas;  they  are  owned  predominantly  by 
local  governments  (80  percent),  with  the 
remainder  owned  by  private  entities  (15 
percent),  the  Federal  Government  (4 
percent),  and  State  governments  (1 
percent).  Approximately  42  percent  are 
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small  (less  than  10  acres)  and  52  percent 
dispose  of  small  amounts  of  waste  (less 
than  17.5  tons  per  day);  only  15  percent 
are  designed  with  liners  (natural  or 
synthetic)  and  only  5  percent  have 
leachate  collection  systems.  Current 
data  also  indicate  that  only  25  to  30 
percent  of  MSWLFs  have  some  type  of 
ground-water  monitoring  system. 
Results  from  the  1986  MSWLP  survey 
generally  are  consistent  with  these 
results. 

3.  Assessment  of  Impacts 

Impacts  associated  with  MSWLFs  and 
industrial  Subtide  0  facilities  are 
described  below.  Existing  data  indicate 
that  some  MSWLFs  are  adversely 
affecting  the  environment  and  could 
harm  human  health.  Industrial  solid 
waste  facihties  need  to  be  examined 
more  closely  to  determine  their  impacts. 

a.  Municipal  Solid  Waste  Landfills. 
State  inspection  data,  case  study 
evidence,  risk  characterization  studies, 
waste  cmd  leachate  characteristics,  and 
the  current  limited  use  of  design  controls 
indicate  that  some  MSWLFs  have 
degraded  the  environment  and  that  this 
degradation  could  continue.  Older 
landfills  are  of  most  concern  because 
they  may  have  received  large  voliunes 
of  hazardous  waste  and,  in  general,  their 
use  of  design  controls  was  very  limited; 
however,  existing  data  are  not  sufficient 
to  conclusively  demonstrate  that 
MSWLFs  currently  are  harming  human 
health,  other  than  data  indicating  acute 
impacts  associated  with  methane 
releases.  Current  human  health  impacty^ 
from  past  exposure  to  contaminant      / 
releases  from  MSWLFs  are  difficult  to  | 
isolate  due  to  the  complex  interaction  <)f 
factors  that  affect  human  health. 
However,  the  Agency's  recently 
completed  risk  assessments  indicate 
that  MSWLFs  present  futiu«  potential 
risks  to  human  health. 

More  than  500  MSWLFs,  or  about  25 
percent  of  MSWLFs  with  ground-water 
monitoring  systems,  were  reported  by 
States  to  be  violating  a  State  ground- 
water protection  standard,  alOiough  the 
nature  and  extent  of  these  violations  are 
unknown.  In  some  States,  any 
detectable  degradation  of  the  ground 
water  is  considered  a  violation.  Most 
facilities  do  not  monitor  for  organic 
hazardous  constituents  in  ground  water, 
so  these  violations  represent  analyses 
for  a  limited  set  of  pollutants.  States 
also  reported  that  845  MSWLFs  were 
cited  for  air-related  violations  (many  of 
which  are  likely  to  be  odor-related 
incidents),  and  660  MSWLFs  were  cited 
for  surface  water  contamination.  Some 
of  these  violations  may  have  been 
reported  at  sites  established  before 


existing  State  and  Federal  regulations 
were  in  place. 

EPA  has  summarized  case  study 
information  documenting  ground-water 
and  surface  water  contamination 
incidents  (Ref.  7).  Evaluation  of  163 
MSWLF  case  studies  revealed  ground- 
water contamination  at  146  facihties 
and  surface  water  contamination  at  73 
facilities.  For  most  of  these  landfills, 
information  on  the  waste  received  either 
was  not  available  or  was  incomplete, 
although  a  limited  number  are  known  to 
have  received  hazardous  waste  before 
the  Subtitie  C  regulations  were  issued. 
At  about  50%  of  the  facilities  with 
ground-water  contamination,  specific 
contaminants  were  identified.  The  most 
common  constituents  were  iron, 
chloride,  manganese,  trichloroethylene, 
benzene,  and  toluene.  At  several  sites, 
drinking  water  sources  were 
contaminated.  Ground-water 
contaminant  plumes  characterized  at 
three  of  the  sites  extended  to  (or  nearly 
to)  the  base  of  an  aquifer  at  depths  of 
approximately  70  feet  (at  two  sites]  and 
300  feet  (at  one  site). 

The  plume  from  one  site  migrated  one- 
half  mile  downgradient  of  the  landfill, 
while  the  plume  at  another  site  migrated 
almost  one  and  one-half  miles 
downgradient. 

Typically,  those  facilities  causing 
ground-water  contamination  were  more 
than  10  years  older  than  facilities 
reporting  no  impacts.  Ground-water 
impacts  appeared  to  be  more  severe  in 
locations  characterized  by  high  net 
infiltration  rates  and  high  ground-water 
flow  rates.  Most  facilities  that  had 
contaminated  ground  water  were 
located  close  to  the  ground-water  table, 
underlain  by  highly  permeable  soils,  or 
had  no  or  very  limited  engineering 
controls.  The  case  study  information 
identifies  several  factors  that  may  be 
related  to  failure  at  a  particular  faciUty, 
specifically  the  landfill's  age,  location, 
and  engineering  design;  however,  it  is 
unknown  whether  this  sample  is 
representative  of  the  universe  of 
MSWLFs,  and  it  is  not  possible  to 
isolate  the  specific  factors  responsible 
for  each  failure. 

Analysis  of  damage  cases  involving 
methane  indicates  that  methane  must  be 
controlled  to  protect  human  health. 
Methane  is  produced  in  MSWLFs 
through  anaerobic  decomposition  of 
organic  waste  and  is  explosive  at 
sufficientiy  high  concentrations  (the 
lower  explosive  limit).  Existing  Federal 
regulations  require  that  the 
concentration  of  explosive  gases  should 
not  exceed  25  percent  of  the  lower 
explosive  limit  in  faciUty  structures  and 
should  not  exceed  the  lower  explosive 


limit  at  the  facility  boundary.  Methane 
is  produced  in  such  abundance  that 
methane  collection  projects  are  in  place 
at  approximately  100  landfills  for  the 
primary  purpose  of  resource  recovery 
and  energy  production.  Where  methane 
is  not  controlled,  fires  and  explosions 
have  occurred.  In  23  of  29  damage  cases 
studied,  methane  has  been  measured  in 
concentrations  above  the  lower 
explosive  limit  at  distances  up  to  1,000 
feet  off  site.  Explosions  and  fires,  both 
on  site  and  off  site,  have  occurred  in  20 
of  the  29  cases,  loss  of  life  has  been 
documented  in  five  instances,  and 
injuries  have  been  reported  in  several 
others.  Most  of  these  sites  where 
injuries  or  death  occurred  did  not  have  a 
landfill  gas  control  system. 

EPA  also  examined  the  characteristics 
of  landfills  on  the  Superfund  National 
Priorities  List  (NPL)  in  May  1986  (Ref. 
26).  Of  the  850  sites  Usted  or  proposed 
for  listing  on  the  NPL  (in  May  1986),  184 
sites  (22  percent)  were  identified  as 
MSWLFs.  In  addition,  of  die  27,000  sites 
in  the  Superfund  data  base,  almost  one 
fourth  are  MSWLFs.  In  general,  the 
MSWLFs  on  the  NPL  were  pooriy 
located  and  designed.  Because  most  of 
the  NPL  sites  were  in  operation  before 
1980  (the  effective  date  of  EPA's 
hazardous  waste  rules)  and  may  have 
received  hazardous  wastes  in  addition 
to  Subtitie  D  wastes,  they  are  not 
representative  of  newer,  better  designed 
and  operated  MSWLFs;  however,  these 
sites  indicate  the  extent  to  which  older 
and  poorly  located,  designed,  and 
managed  landfills  can  harm  the 
environment.  Current  data  indicate  that 
70  percent  of  existing  MSWLFs  were  in 
operation  prior  to  1980. 

The  State  data,  case  study 
information,  and  NPL  study  were 
supplemented  by  a  risk  assessment  of 
MSWLFs  (Ref.  10).  The  risk  assessment 
was  completed  using  the  Subtitie  D  Risk 
Model,  which  was  developed  to 
evaluate  the  risks  and  resource  damage 
associated  with  ground-water 
contamination  at  MSWLFs  and  to 
identify  the  factors  that  affect  the 
nature,  extent,  and  severity  of 
environmental  impacts  from  these 
facilities.  The  model  simulates  pollutant 
release,  fate,  and  transport;  exposure: 
impacts;  and  corrective  action.  The 
model  is  described  in  more  detail  in 
Section  XI  of  this  preamble. 

Caveats  to  the  risk  and  resource 
damage  analysis  results  presented  in  the 
risk  assessment  need  to  be  recognized. 
First,  the  risk  and  resource  damage 
modeling  includes  considerable 
uncertainty.  The  model  components  that 
introduce  the  most  uncertainty  are  those 
that  predict  leachate  quaUty  for  trace 
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organka,  tke  probability  cad 
consequauoea  irf  contaiuaMnt  qrgtem 
foilura,  and  the  bumaa  health  risk 
resultiag  bma  exposure  to  toxic 
substaocas  (s^  tha  doae-re^onse 
models  Secffisd,  tha  model  estimates 
effects  from  new  landfiUs,  but  does  not 
analyze  the  risk  and  resource  damage 
impscts  from  existing  facilities. 

The  risk  analysis  estimates  the  human 
health  risk  for  the  mmfimiim  exposed 
individual  (Le.,  the  mean  of  the  average 
lifetime  lisk  over  the  30Q-year  modeling 
period  of  the  facility)  and  the  total 
population  using  ground  water  as  a 
drinking  water  source  within  one  mile  of 
the  fadBiy.  Current  data  indicate  that  54 
percent  of  existuig  MSWLFs  have  no 
downgradient  drinking  water  wells 
within  one  mile,  a  fining  that  strongly 
influences  model  results  because  current 
data  and  model  limitations  do  not  allow 
the  risk  to  be  estimated  at  hdlities  with 
drinking  water  wells  beyond  one  mile. 
Thus,  under  this  model,  such  facilities 
are  considered  to  pose  no  risk. 

Using  the  well  mstribution  indicated 
by  the  KBWLF  survey  (i.e.,  no  drinking 
water  wells  located  withbi  one  mile  of 
54  percent  of  the  landfills),  the  risk 
model  estimates  that  in  tfie  baseline, 
fewer  than  1  percent  of  MSWLFs  pose 
risk  greater  than  ix  10-^  (i.e.,  an 
exposed  individual  would  have  a  greater 
than  one  in  ten  thousand  chance  of 
contracting  cancer  in  his  or  her  lifetime 
as  a  result  of  the  exposmre),  5.5  percent 
pose  riric  in  the  ixiO-s  to  1X10-4  range, 
and  11.6  percent  pose  risk  in  the  1  x  10-« 
to  lXlO-«  range.  Overall,  approximately 
17  percent  of  MSWLFs  pose  risks 
greater  dnn  llOX  -«.  Out  of  the  eight 
leachate  constituents  modeled,  the  three 
principal  constituents  contributing  to 
human  health  risk  are  vinyl  chloride, 
l,l,2,2-tetrachloroe&ane,  and 
dichkiroraethane. 

For  landfilb  located  within  one  mile 
of  a  driiddng  water  well  (46  percent  of 
all  landfills),- 14  percent  pose  risk 
exceeding  1  xlO-»  ,  and  neariy  40 
percent  pose  risk  greater  than  1  x  10-«.  If 
future  wells  are  located  near  existing 
MSWLFs  (or  new  sites  are  located  near 
current  wells),  the  overall  risk 
distribution  may  be  closer  to  the 
estimates  for  diis  subgroup.  The  overall 
risk  distribution  changes  significantly  if 
it  is  assumed  that  all  drinking  water 
wells  are  located  at  the  facility 
boundary  (assumed  to  be  10  meters  from 
the  landfill  unit).  Using  this  conservative 
scenario,  it  is  estimated  that 
approxiHiately  35  percent  would  pose 
risk  greater  than  lX10-«.  and  about  67 
percent  of  MSWLFs  would  pose  risk 
exceeding  ixlO-a. 

Because  risk  is  the  result  of  a  complex 
interaction  among  many  factors  (some 


of  which  have  not  been  accounted  for  in 
this  analysis],  no  single  factor  is 
responsible  £or  most  of  the  variation. 
Thus,  in  addition  to  well  distance,  the 
results  of  the  analysis  identified  other 
risk-coBtributing  factors,  which  include 
infiltration  rate,  facility  size,  and  aquifer 
characteristiGS.  These  factors  are  similar 
to  those  identified  in  the  case  studies 
discussed  above.  More  detailed 
discassion  of  EPA's  risk  assessment  is 
provided  later  in  this  preamble. 

b.  Sewage  Sludge  Disposal  in 
NfSWlFs.  EPA  estimates  that 
approximately  6300  POTWs  dispose  of 
their  sludge  in  MSWLFs.  This  represents 
the  sludge  disposal  practice  used  by  44 
percent  of  aD  POTWs.  The  total  volume 
of  co-disposed  sewage  sludge  is  slightly 
under  3  million  tens  per  year,  which  is 
approximately  40  percent  of  the  volume 
generated  annually  by  POTWs. 

EPA  has  not  performed  a  separate  risk 
assessment  addressing  the  sludge 
component  of  municipal  solid  waste 
landfills.  Sludge  typically  Is  a  small 
component  of  the  landfill  (i.e.,  5 
percent).  It  is  not  technically  feasible  to 
monitor  separately  the  fate  and 
transport  of  the  sludge  and  its 
constituents  from  the  fate  and  transport 
of  otiier  wastes  in  the  landfill  and  their 
constituents.  Moreover,  i^diile  there  has 
been  some  research  on  the  interaction  of 
sludge  and  oAer  wastes  in  a  co-disposal 
situation,  there  are  as  yet  no  definitive 
results  fimn  sudi  work.  Therefore,  the 
discussion  above  on  the  practices  and 
risks  associated  with  MSWLFs 
constitutes  the  best  current  information 
on  those  landfills  that  receive  shidge 
together  with  the  other  wastes. 

c.  Industrial  Subtitle  D  Facilities.  In 
1986,  about  28,000  in^strial  soHd  waste 
land  disposal  facilities  handled 
approximately  7.6  bilHon  tons  of  waste. 
Although  few  data  on  specific  health 
and  environmental  impacts  of  these 
facilities  are  available,  tiie  large  volume 
of  waste  and  number  of  facilities 
present  ctmcems  about  actual  and 
potential  threats  from  these  facilities. 
More  than  half  of  these  facilities  are 
surface  impoundments,  which  create 
concMEHS  because  of  the  mobility  and 
physical  driving  force  of  liquids  in 
impoundments  and  the  current  limited 
use  of  design  controls.  Current  data  are 
insufficient,  however,  to  detennine  die 
extent  of  potmtial  iffoblems. 

Study  results  indicate  only  sporadic 
use  of  design  and  operating  controls  at 
industrial  soUd  waste  landfills  and 
surface  impoimdments,  with  only  12 
percent  and  22  percent,  reflectively, 
employing  any  type  of  liner  system. 
Study  findings  ailso  revealed  that  few  of 
these  facilities  have  morutoring  systems 
and  (mly  35  percent  were  inspected  by 


States  in  1984.  the  latest  year  for  which 
data  are  available. 

limited  data  on  violations  of  State 
requirements,  coiqiled  with  these 
statistics  on  design  and  operating 
controls,  suggest  that  rdeases  may  be 
occurrhig.  but  more  data  are  needed  to 
detennine  the  impacts  of  industrial 
Subtitle  D  facilities.  The  notification  and 
exposure  infbimatian  requirements  in 
Part  257  proposed  today  are  a  first  step 
toward  gathering  this  information. 

B.  State  Controls  on  Solid  Waste 
Management 

Throu^  the  State  Census,  EPA 
gathered  infaimation  on  State  Subtitle  D 
programs  in  areas  such  as  organization 
and  resources,  regulations  and  permit 
programs,  and  enfracement.  In  addition. 
EPA  oompleted  a  detailed  review  of 
State  regulations  in  1964  (Ref.  25)  and  a 
supplemental  review  in  1987  (Ref.  9). 
The  following  is  a  brief  overview  of 
State  solid  waste  regulatory  programs. 

MSWLFs  are  the  Subtitle  D  facilities 
most  closdy  regulated  by  the  States. 
Most  States  and  Tenitories  impose 
some  set  oi  overall  facility  performance 
standards;  however,  among  the  States 
and  Territories,  specific  design  and 
operating  standards  vary  greatly.  For 
example,  the  1967  regulatory  review 
determined  that  24  States  and 
Territories  requira  liners  and  27  States 
and  Territories  require  leachate 
collection  systems.  As  of  1964, 28  States 
and  Territories  required  gas  control 
systems,  and  38  specified  some  sort  of 
ruu-on/run-off  controls.  Neariy  all  allow 
case-by-case  exemptions  and  variances. 

Many  States  and  Territories  impose 
some  location  standards  or  restrictions 
on  MSWLFs.  These  usually  hidude 
fioodplain  siting  restrictions,  which 
range  from  prohibitions  on  siting  in  the 
100-year  flooci^ilain  to  specific  design  or 
performance  standards  for  operations 
within  the  fioodplain  to  a  general 
directive  to  avoid  sites  subject  to 
floockng.  Although  minimum  distances 
fit>m  siffface  and  ground  waters  and 
from  airports  and  utility  lines  sometimes 
are  specified,  they  too  vary  widely.  For 
example,  pmcribed  distaBces  from 
habitable  reridences  vary  from  200  feet 
to  three-quarters  of  a  mile  and  required 
distances  from  community  water 
supplies  range  from  400  f^  to  one  mile. 

Tlurty-eight  States  and  Territories 
specifioslly  require  ground-water 
monitoring  systems,  and  an  additional 
12  States  have  genoral  anthwity  to 
impose  ground-water  monitoring  aa.  a 
site-specific  basis.  With  regard  to 
corrective  action.  21  States  have 
requirements  in  thefr  regnlotians.  while 
22  others  have  genoul  authority  to 
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impose  corrective  action.  Approxiinately 
half  of  the  States  and  Territories  require 
methane  gas  monitoring  and/or  surface 
water  moiutoring.  While  most  States 
and  Territories  have  general  guidelines 
or  requirements  for  facility  closure  and 
post-closure  maintenance  requirements, 
these  requirements  vary  widely  in 
stringency.  Finally,  some  form  of 
financial  assurance  for  closure  and  post- 
closure  care  is  required  in  about  half  of 
the  States  and  Territories. 

As  can  be  seen  from  the  above 
information,  there  are  certain  gaps  in 
some  State  and  Territorial  regulatory 
programs,  which  may  result  in 
inadequate  protection  of  human  health 
and  the  environment  in  some  parts  of 
the  country.  In  some  cases,  the  gaps  in 
State  and  Territorial  programs  may  be 
linked  both  to  the  inadequate 
implementation  of  the  existing  Federal 
Criteria  by  certain  States  and  Territories 
and  to  the  absence  of  certain  key 
regulatory  provisions  in  the  current 
Federal  Subtitle  D  Criteria  themselves. 
For  example,  the  current  Criteria  do  not 
require  ground-water  monitoring  or 
monitoring  for  methane  releases,  so 
MSWLF  owners  and  op«ators  may 
choose  not  to  install  monitoring  devices 
(if  the  State  or  Territory  does  not 
specifically  require  them)  and  thus  may 
not  detect  problems  before  significant 
problems  have  occurred.  The  existing 
Criteria  also  do  not  require  corrective 
measures  in  the  event  contamination 
above  levels  of  concern  occurs. 
Furthnmore.  MSWLF  owners  and 
operators  are  not  required  to  provide 
continued  i»t)tection  of  human  health 
and  the  environment  through  effective 
closure  procedures  and  post-closure 
care.  Agency  experience  since  1979  in 
both  the  hazardous  waste  regulatory 
program  and  response  actions  under 
Superfund  has  confirmed  the  importance 
of  such  preventive  measures  for  long- 
term  protection  of  human  health  and  the 
environment 

C.  Need  for  Revisions  to  the  Part  257 
Criteria 

The  evidence  briefly  described  above 
indicates  that  MSWLFs.  when 
improperly  designed  and  operated,  may 
present  tlu«ats  to  human  health  and  the 
environment  The  evidence  further 
indicates  that  the  Federal  Criteria  are 
missing  several  key  regulatory 
provisions.  These  provisions  include 
location  restrictions,  ground-water 
monitoring,  and  corrective  action,  which 
all  are  mandated  by  HSWA  In  addition, 
current  data  point  to  the  need  for  the 
addition  of  methane  monitoring,  closure 
and  post-closure  care,  and  financial 
assurance  requirements.  The  Agency 
believes  that  the  available  data  clearly 


indicate  that  die  current  Federal  Criteria 
have  not  proved  adequate  to  protect 
human  health  and  the  enviromnent  and 
must  be  revised  to  ensure  such 
protection. 

These  revisions  to  the  Subtide  D 
Criteria  come  at  a  time  when  heightened 
concern  is  directed  at  issues  of  solid 
waste  management  This  concern 
derives  from  State,  Territorial,  and  local 
government  difficulties  in  ensuring 
adequate  capability  for  municipal  solid 
waste  management  as  well  as  public 
concern  regarding  potential  hazards 
presented  by  waste  disposal  facilities. 
EPA  is  aware  of  the  crisis  in  solid  waste 
management  and  believes  that  these 
proposed  Criteria  revisions  should  be  a 
major  step  toward  alleviating  public 
concern  with  respect  to  inadequate 
controls  on  solid  waste  disposal.  In 
addition,  EPA  believes  these  proposed 
revisions  provide  States  and  Territories 
with  the  flexibility  needed  to  address 
the  practicable  capacity  of  the  regulated 
community. 

IV.  PubUc  Participation  in  This 
Rulemaking 

Given  the  number  and  diversity  of 
MSWlPs  and  the  potentially  significant 
impacts  that  the  revised  Criteria  may 
have  on  them,  EPA  involved  the  public 
and  private  sector  in  the  rulemaking 
process.  Hiis  effort  included  public 
meetings  and  outreach  activities  aimed 
at  encouraging  participation  in  the 
process. 

Since  the  spring  of  1985,  EPA  has 
hosted  or  participated  in  a  series  of 
public  meetings,  workshops, 
conferences,  and  other  activities 
focusing  on  issues  in  the  Subtitle  D 
program.  In  August  1985,  EPA  sponsored 
a  conference  explaining  the  major 
provisions  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  that 
affected  three  key  RCRA  programs — 
Subtitle  D,  small  quantity  generators, 
and  underground  storage  tanks.  During 
the  conference,  EPA  held  workshops  on 
the  following  Subtitle  D  issues:  1) 
Identification  of  available  information 
and  case  studies,  2]  ground-water 
monitoring  and  protection  requirements, 
3)  closure  and  post-closure  care  and 
financial  responsibility  requirements,  4] 
waste  restrictions  and  liquids 
management  requirements,  and  5]  liner 
and  location  requirements.  The 
workshops  provided  a  forum  for  EPA 
and  the  participating  State  and  local 
govermnents,  public  interest  groups, 
industry,  and  trade  associations  to 
exchange  information  and  discuss 
significant  regulatory  issues. 

On  June  27, 1988,  EPA  hosted  a  public 
meeting  in  Washington,  DC,  on  the 
issues  and  options  being  considered  for 


the  revisions  to  the  Subtitle  D  Criteria. 
At  that  time,  EPA  presented  the 
Agency's  initial  thinking  on  the  revised 
Criteria,  solicited  comments,  and 
responded  to  questions  from 
representatives  of  States,  local 
governments,  public  interest  groups,  and 
private  organizations. 

On  November  18  to  20, 1986,  EPA  held 
a  three-day  conference  in  Arlington, 
Virginia,  on  solid  waste  disposal 
facilities  and  HHW  collection  programs. 
At  this  conference,  EPA  presented 
interim  results  of  the  Subtitle  D  Study, 
reported  on  the  status  of  the  Subtitle  D 
Criteria  revisions,  and  discussed  issues 
associated  with  HHW  collection 
programs.  Conference  participants  also 
made  presentations  on  State  regulatory 
perspectives  and  public-  and  private- 
sector  views. 

EPA  also  sponsored  a  series  of  policy 
discussion  meetings  in  1986  involving 
high-level  r^resentatives  of  the 
principal  interest  groups  affected  by  the 
Subtitle  D  program,  including  State  and 
local  governments,  citizen  and 
enviroimiental  groups,  and  industry  and 
trade  associations.  The  broad  objectives 
of  these  meetings,  which  were 
coordinated  for  B>A  by  the 
Conservation  Foundation,  were  to 
examine  the  effectiveness  of  the  Subtitle 
D  program,  identify  issues  likely  to 
affect  implementation  of  the  revised 
Criteria,  and  suggest  iimovative 
strategies  to  address  problems 
identified. 

V.  Scope  and  Structure  of  Today's 
Proposal 

The  revised  Criteria  EPA  is  proposing 
today  vary  considerably  in  scope  and 
content  from  the  current  Criteria  in  Part 
257.  This  section  explains  the  basis  for 
EPA's  decisions  with  respect  to  the 
scope  and  structiu*  of  today's  proposal. 

A.  Scope  of  the  Existing  Part  257 

The  existing  Part  257  Criteria  are 
applicable  to  all  solid  waste  disposal 
facilities  and  practices  regulated  under 
Subtitle  D  of  RCRA  With  certain 
exceptions  listed  in  S  257.1(c),  the 
Criteria  apply  to  all  types  of  facilities 
(i.e.,  landfills,  surface  impoundments, 
land  application  units,  and  waste  piles) 
used  for  disposal  of  solid  waste,  as  well 
as  all  types  of  solid  wastes  (i.e., 
municipal,  industrial,  commercial, 
agricultural,  mining,  and  oil  and  gas 
waste)  regulated  under  Subtitle  D  of 
RCRA. 

Part  257  also  applies  to  the  disposal  of 
sewage  sludges  from  POTWs,  but  the 
Agency  currentiy  is  developing  specific 
standards  for  managing  POTW  sewage 
sludge  under  section  405(d]  of  the  CWA. 
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These  standards  will  establish  pollutant 
concentration  limits  and  management 
practices  for  sludge  monofills,  land 
application  units,  (including  distribution 
and  marketing),  incineration,  and  ocean 
dumping.  The  Agency  plans  to  propose 
these  standards  in  1989.  At  that  time, 
EPA  wiU  propose  amending  Part  257  to 
exclude  POTW  sewage  sludge  from  its 
requirements.  As  previously  discussed, 
today's  revised  Criteria  proposal 
governs  the  co-disposal  of  sewage 
sludge  with  household  wastes. 

B.  Scope  of  Today's  Proposal 

HSWA  directs  EPA  to  develop 
revisions  to  the  Part  257  Criteria  for  the 
subset  of  solid  waste  disposal  facilities 
that  "may  receive  hazardous  household 
wastes  or  hazardous  wastes  from  small 
quantity  generators."  Congress  thus 
identified  for  EPA  the  scope  of  the 
revised  Criteria.  Based  on  the  studies 
performed  to  date,  EPA  has  found  that 
the  HSWA-mandated  scope  includes  all 
MSWLFs,  which  may  receive  HHW  and 
SQG  hazardous  waste,  and  some 
industrial  solid  waste  disposal  facilities 
and  certain  other  Subtitle  D  facilities, 
which  may  receive  SQG  hazardous 
waste.  However,  as  noted  above,  EPA 
has  obtained  extensive  information  on 
only  the  characteristics  of  MSWLFs  and 
the  risks  they  may  pose  to  human  health 
and  the  environment.  Neither  EPA  nor 
the  States  have  comparable  information 
on  industrial  soUd  waste  disposal 
facilities  at  this  time.  For  this  reason. 
EPA  has  decided  to  undertake  the 
revisions  to  the  Part  257  Criteria  in 
phases. 

The  first  phase  will  apply  to  MSWLFs 
(landfills  that  receive  household  waste] 
and  is  the  subject  of  today's  proposal.  A 
second  phase  will  apply  to  industrial 
solid  waste  disposal  facilities  (disposal 
facilities  that  receive  solid  waste 
generated  by  manufactiuing  or 
industrial  processes),  including  those 
that  receive  SQG  hazardous  waste,  and 
will  be  proposed  at  such  time  as  EPA 
has  adequate  data  on  which  to  base  its 
decisions.  Because  of  EPA's  concern 
about  industrial  solid  waste  disposal 
facilities  (including  landfills,  surface 
impoundments,  waste  piles,  and  land 
application  units),  however,  EPA 
ab-eady  has  initiated  data  collection, 
described  later  in  this  preamble,  to 
determine  the  potential  impacts  of 
certain  of  these  facilities.  In  addition, 
EPA  today  is  taking  the  first  regulatory 
step  in  addressing  industrial  facihties  by 
proposing  to  require  notification  and 
exposure  information  from  owners  and 
operators  of  certain  of  these  facilities. 
The  Agency  recognizes  that  additional 
regulatory  efforts  will  be  necessary  to 


regulate  other  disposal  facilities  not 
hicluded  in  the  first  two  phases. 

C.  Structure  of  Today's  Proposal 

Because  today's  proposal  is 
substantially  different  in  scope  and 
content  bom  the  Part  257  Criteria,  EPA 
has  chosen  to  create  a  new  Part  258  for 
the  revised  Criteria  the  Agency  is 
proposing  today.  EPA  considered  simply 
amending  Part  257  to  include  the  revised 
Criteria  for  MSWLFs,  but  decided 
against  that  option  because  of  the 
confusion  that  might  be  created  by 
having  Criteria  of  general  applicability 
alongside  revised  Criteria  appUcable 
only  to  MSWLFs.  Placing  the  revised 
Criteria  in  a  separate  Part  258  fracks  the 
distinction  made  by  Congress,  which 
indicated  that  the  revisions  only  apply 
to  facilities  that  may  receive  HHW  or 
SQG  hazardous  waste.  It  also  leaves  the 
Part  257  Criteria  in  place  for  all  other 
solid  waste  disposal  facilities  besides 
MSWLFs. 

D.  Scope  and  Effect  of  Today's  Proposal 
on  MSWLFs  That  Co-dispose  of  Sludge 

The  regulations  proposed  today  would 
apply,  under  the  authority  of  section  405 
(d)  and  (e)  of  the  Clean  Water  Act,  to  all 
MSWLFs  that  co-dispose  of  sludge. 
Section  405(d)  requires  EPA  to 
promulgate  regulations  providing 
guidelines  for  the  use  and  disposal  of 
sludge.  In  general,  these  regulations 
must  identify  numerical  limitations  and 
management  practices  that  are  adequate 
to  protect  public  health  and  the 
environment  from  reasonably 
anticipated  adverse  effects;  however,  if, 
in  EPA's  judgment,  it  is  not  feasible  to 
prescribe  or  enforce  a  numerical 
limitation  for  a  pollutant  EPA  may 
instead  promulgate  a  design,  equipment, 
management  practice,  or  operational 
standard,  or  combination  thereof,  that  in 
EPA's  judgment  is  adequate  to  protect 
public  health  and  the  environment  from 
reasonably  anticipated  adverse  effects. 

Today's  proposal  reflects  EPA's 
tentative  determination  that  it  is  not 
feasible  to  prescribe  concentrations  of 
pollutants  in  co-disposed  sludge  that  are 
protective  of  public  health  and  the 
environment  Sludge  typically  is  a  minor 
portion  of  a  co-disposal  MSWLF  (e.g.,  5 
percent).  It  is  not  feasible  to  separately 
evaluate  the  fate,  transport,  and  health 
and  environmental  effects  of  the  sludge 
as  distinguished  from  the  remaining 
majority  of  wastes  in  the  landfill.  Nor 
does  it  make  sense  to  try  to  regulate  this 
small  portion  of  a  landfill's  waste  on  a 
concenfration  basis,  while  regulating  the 
entire  landfill  on  a  comprehensive 
management  basis.  EPA  has  concluded 
that  today's  proposal  which  establishes 
a  variety  of  management  and  operation 


requirements  (including  numerical 
limitations  in  the  form  of  ground-water 
protection  standards),  will  protect 
public  health  and  the  environment  from 
reasonably  anticipated  adverse  effects. 

A  significant  effect  of  the 
promulgation  of  these  regulations  under 
section  405(d)  of  the  CWA  would  be  the 
renewed  eligibility  of  certain  POTWs  to 
grant  removal  credits  to  their  industrial 
users  under  section  307(b)  of  the  CWA. 
Section  307(b)  requires  EPA  to 
promulgate  pretreatment  standards  for 
industrial  users  of  POTWs.  Section 
307(b)  also  allows  an  individual  POTW 
to  relax  these  standards  for  its  industrial 
users  by  giving  them  a  "removal  credit" 
reflecting  the  POTWs  removal 
capability,  provided  ^at  the  credit  will 
not  prevent  the  POTW  bom  using  or 
disposing  of  its  sludge  in  accordance 
with  section  405(d)  of  the  CWA.  EPA 
has  promulgated  removal  credit 
regulations  in  40  CFR  Part  403.  On  April 
30, 1986,  the  United  States  Court  of 
Appeals  for  the  Third  Circuit 
invalidated  the  version  of  the  removal 
credits  regiilations  promulgated  in  1984. 
[Natural  Resources  Defense  Council  v. 
EPA,  790  F.2d  289  (3d  Cir.  1986).)  EPA 
has  amended  the  regulations  to  respond 
to  all  but  one  of  the  Third  Circuit's  four 
holdings  (52  FR  42434,  November  5, 
1987). 

The  Third  Circuit's  fourth  holding  was 
that  EPA  may  not  authorize  POTWs  to 
grant  removal  credits  to  their  industrial 
users  until  EPA  promulgates  the  sludge 
regulations  required  by  section  405(d)  of 
the  CWA.  EPA  considers  the  regulations 
proposed  today  to  respond  adequately 
to  the  Third  Circuit's  decision  with 
respect  to  POTWs  that  dispose  of  all 
their  sewage  sludge  through  co-disposal 
in  MSWLFs.  These  regulations  would 
comprehensively  regulate  this  sludge 
disposal  practice;  no  further  regulation 
of  this  practice  is  required  by  law  or 
contemplated  by  the  Agency.  Thus,  upon 
promulgation  of  today's  regulations,  tiie 
POTWs  that  dispose  of  all  their  sludge 
in  co-disposal  N^WLFs  may  apply  to 
EPA  for  removal  credits  auUiority,  and 
EPA  may  grant  such  authority  to  any 
POTW  that  complies  with  the 
procedural  and  substantive 
requirements  of  the  removal  credits 
regulations. 

VI.  General  Approach  to  Today's 
Proposal 

EPA's  primary  goals  in  developing 
today's  proposal  were  to  develop 
standards  that  are  protective  of  human 
health  and  the  environment,  that  are 
within  the  practicable  capability  of  the 
regulated  community,  and  that  provide 
State  flexibihty  in  implementation.  In 


order  to  meet  these  goals,  EPA 
considered  four  options  for  the  approach 
to  today's  proposal.  First,  EPA 
considered  unifonn  design  and 
operating  standards  for  application  to 
all  MSWLFs.  Second,  EPA  considered  a 
performance  standards  approach  that 
defines  goals  for  the  design  and 
operation  of  MS\VLFs.  The  third  and 
fourth  options  are  methodology-based 
decision  frameworks  for  determining 
design  and  operating  requirements.  In 
the  third  option,  facility  requirements 
are  specified  for  facilities  in  various 
location  categories.  The  fourth  option 
utilizes  a  risk  assessment  algorithm  to 
delineate  the  necessary  design  and 
operating  controls.  These  options  are 
not  necessarily  mutually  exclusive; 
given  that  this  proposal  contains  many 
facets,  different  options  could  be 
employed  for  different  parts  of  the  rule 
(e.g.,  performance  standards  for  location 
requirements  and  a  methodological 
approach  to  design  requirements). 
However,  in  general,  EPA  chose  the 
performance  standards  approach  for 
today's  proposal. 

The  uniform  national  design  and 
operating  standards  option  would 
impose  specific  design  standards  and 
operating  requirements  on  all  units 
regardless  of  location  and  other  relevant 
factors.  The  Agency  believes  that  such 
an  approach  would  not  adequately 
account  for  variability  across  the 
country.  For  instance,  this  approach 
would  require  EPA  to  assume  that  all 
facility  locations  are  "poor"  and  impose 
comprehensive  design  standards  on  all 
facilities  based  on  what  is  necessary  to 
protect  human  health  and  the 
environment  in  the  "poorest"  of 
locations.  A  rule  that  does  not  take  into 
account  site-specific  location 
characteristics  would  likely  over- 
regulate  MSWLFs  in  "good"  locations; 
however,  a  uniform  standards  approach 
may  be  easier  to  implement  and  enforce 
by  States  because  of  the  specificity  of 
the  standfird. 

The  Agency  also  considered  adopting 
the  uniform  national  standards  option 
with  variances,  in  order  to  account  for 
site-specific  characteristics.  Under  this 
option,  variances  would  be  granted  if 
the  owner  or  operator  could 
demonstrate  that  equivalent  protection 
is  provided  by  site-specific  location, 
design,  and  operating  characteristics. 
This  approach  parallels  the  one  adopted 
for  hazardous  waste  facilities  under 
Subtitle  C  of  RCRA,  which  imposes 
virtually  identical  requirements  (e.g., 
double  liners  and  leachate  collection 
systems)  at  all  new  hazardous  waste 
landfills.  Variances  are  then  allowed, 
under  Subtitle  C,  based  on  an  adequate 


demonstration  by  the  owner  or  operator 
that  the  specific  standard  is  not 
necessary.  While  variances  add  some 
flexibility,  EPA  has  two  concerns  about 
this  approach.  First,  variance 
demonstrations  often  require  substantial 
resources  on  the  part  of  the  owner  and 
operator  and  the  States.  Second,  EPA  is 
concerned  that  public  pressure  would 
limit  State  or  local  flexibility  in  granting 
variances,  even  though  they  may  be 
warranted  for  a  specific  site.  While  this 
option  might  provide  a  high  assurance  of 
protection  of  human  health  and  the 
environment,  it  could  over-regulate 
some  facilities  by  requiring  unnecessary 
controls.  In  addition,  this  approach  does 
not  fully  take  into  account  the 
practicable  capabiHty  of  the  regulated 
conununity. 

The  second  approach  considered  was 
to  impose  overall  performance 
standards  for  each  facility  requirement. 
These  performance  goals  or  standards 
would  require  site-specific  analyses  to 
determine  appropriate  controls.  EPA 
chose  this  approach  for  this  rulemaking 
because  it  allows  die  greatest  flexibility 
for  the  State  to  consider  numerous 
location-specific  factors  in  tailoring 
facility  requirements.  In  addition, 
performance  standards  are  less 
disruptive  of  existing  State  programs 
and  give  facilities  some  needed  latitude 
to  meet  requirements  within  the  bounds 
of  their  practicable  capabihty.  Finally,  a 
performance  standard,  as  opposed  to  a 
strict  design  standard,  allows  for  the 
consideration  of  innovative  technologies 
that  may  be  developed  in  the  future. 

The  third  approach,  a  methodological 
one,  was  to  impose  a  decision 
framework  based  on  location  categories 
to  determine  the  apphcable 
requirements  for  a  specific  facility.  This 
approach  would  categorize  all  locations 
on  the  basis  of  certain  characteristics, 
then  set  individual  requirements  for 
each  category.  Under  this  approach, 
appropriate  requirements  could  be 
matched  to  specific  categories  of 
locations.  Methods  of  establishing 
location  categories  and  their 
corresponding  requirements  would  be 
specified  in  the  revised  Criteria;  then 
States,  using  information  submitted  by 
the  owner  or  operator,  could  determine 
the  category  and  apply  the  associated 
requirements  to  a  given  facility.  A  key 
advantage  to  the  categorical  rule 
approach  is  that  it  establishes  unifonn 
criteria  for  matching  requirements  to 
potential  problems.  For  example, 
facilities  in  areas  of  the  country 
characterized  by  abundant  rainfall 
could  be  required  to  collect  generated 
leachate.  Conversely,  facilities  in  the 
more  arid  areas  of  the  country  do  not 


necessarily  generate  leachate  in 
quantities  sufficient  to  warrant  leachate 
control  systems,  and  could  be  regulated 
accordingly. 

The  Agency  believes  this  categorical 
requirements  approach  would  provide 
protection  without  over-regulation; 
however,  a  complex,  sophisticated 
scheme  would  be  necessary  to  address 
every  location  consideration  and  to 
match  appropriate  requirements. 
Furthermore,  it  would  be  difficult  to 
develop  a  technically  defensible 
approach  for  all  requirements  for 
MSWLFs,  particularly  those 
requirements  that  necessitate  site- 
specific  analyses  (e.g.,  ground-water 
monitoring).  In  addition,  this  approach 
would  restrict  State  flexibility  because  it 
would  specify  which  designs  are 
necessary  for  each  location. 

The  fourth  option,  also  a 
methodological  approach,  is  based  on  a 
risk  assessment  algorithm.  This 
approach  would  require  the  use  of  a 
predictive  equation  to  determine  the 
necessary  facility  requirements.  The 
predictive  equation  would  include  some 
simplifying  assumptions,  but  would 
utilize  site-specific  values  for  some  of 
the  parameters.  Like  the  categorical 
approach,  this  option  has  the 
advantages  of  employing  a  uniform 
national  standards  approach  that  could 
be  easy  to  implement;  however,  it  would 
be  difficult  to  develop  a  technically 
sound  risk  algorithm  and  could  restrict 
State  flexibUity. 

EPA  intends  to  provide  guidance  on 
how  to  design  MSWLFs  to  meet  the 
proposed  performance  standards.  The 
agency  believes  the  categorical 
approach  is  one  viable  method  for 
determining  landfill  design,  and  is 
considering  developing  this  method  as 
guidance  along  with  the  risk  algorithm 
method.  Both  of  these  approaches  to 
design  requirements  are  discussed  in 
more  detail  in  section  IX.D  of  this 
preamble.  The  Agency  requests 
comments  on  the  approach  proposed 
today  and  on  the  alternatives  presented. 

VII.  Major  Issues 

A.  Ground-Water  Resource  Value 

Resource  value  refers  to  the  current 
and  future  importance  of  ground  water 
as  a  water  supply  and  as  an  ecological 
resource.  Highly  saline  ground  water  or 
ground  water  with  very  low  yield  may 
have  a  low  resource  value.  Pristine 
ground  water  or  ground  water  in  high 
demand  that  cannot  easily  be  replaced 
or  restored  similarly  may  have  a  high 
resource  value.  As  EPA  was  developing 
the  framework  for  the  revised  Criteria, 
the  Agency  considered  at  length  the 
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subject  of  differential  protection  of 
ground  water  based  on  its  resource 
value.  Specifically,  EPA  considered 
applying  different  engineering  controls, 
monitoring,  and  corrective  action 
requirements  according  to  the  resource 
value  of  the  ground  water. 

In  1984  EPA  issued  the  Ground-water 
Protection  Strategy,  which  established 
the  concept  of  differential  protection  of 
ground  water  depending  on  its  resource 
value.  Accordingly,  three  classes  of 
ground  water  were  identified.  Class  I 
ground  waters  are  defined  as  special 
ground  waters  that  are  highly  vulnerable 
to  contamination  and  that  are  either 
irreplaceable  sources  of  drinking  water 
or  are  ecologically  vital.  Class  II  ground 
waters  are  defined  as  current  and 
potential  sources  of  drinking  water  and 
those  having  other  beneficial  uses.  Class 
III  ground  waters  are  defined  as  heavily 
saline  ground  water  or  ground  water 
otherwise  contaminated  beyond  the 
level  allowing  cleanup  through  methods 
commonly  used  by  public  water  supply 
treatments.  The  Agency  expects  to  issue 
final  Guidelines  for  Ground-Water 
Classification  during  1968.  States  then 
may  use  this  document  for  reference  in 
making  ground-water  classification  and 
resource  evaluation  decisions. 

With  respect  to  facility  design  for 
MSWLFs,  today's  proposal  would 
establish  facility  design  Criteria  that 
give  States  the  flexibility  to  address  the 
value  of  ground-water  resources  in 
setting  facility-specific  design 
requirements.  Section  IX.D  of  today's 
preamble  describes  the  Agency's 
approach  for  incorporating  resource 
value  considerations  into  facility  design 
decisions.  EPA  is  not  mandating  use  of 
the  ground-water  classification  system 
set  forth  in  EPA's  Ground-water 
Protection  Strategy.  Rather,  under  this 
proposal.  States  would  have  the 
discretion  to  assess  the  value  of  ground- 
water resources.  In  developing  Subtitle 
D  guidance  in  the  future,  however,  the 
Agency  may  draw  upon  the  Guidelines 
for  Ground- Water  Classification  to 
provide  examples  of  appropriate 
resource  evaluation  and  classification 
decisions. 

The  Agency  also  is  proposing  to  allow 
consideration  of  resource  value  in  the 
corrective  action  and,  to  a  lesser  extent, 
the  ground-water  monitoring 
components  of  today's  rule.  Specifically, 
today's  proposal  would  allow  the 
ground-water  protection  standards  to  be 
adjusted  by  States  in  situations  where 
MSWLFs  are  located  over  aquifers  that 
meet  certain  conditions  {see  section  IX.E 
of  today's  preamble).  These  conditions 
include  the  following:  (1)  The  aquifer  is 
not  a  current  or  potential  source  of 


drinking  water;  and  (2)  the  aquifer  is  not 
interconnected  with  waters  to  which  the 
hazardous  constituents  are  migrating  or 
are  likely  to  migrate  in  a 
concentration(8]  that  represents  a 
statistically  significant  increase  over 
background  concentrations. 
Adjustments  made  to  the  ground-water 
protection  standard  or  cleanup  standard 
would  be  made  on  a  site-specific  basis 
by  the  State  after  determining  that  the 
above  conditions  are  met.  Furthermore, 
the  time  allowed  for  corrective  action 
could  vary  based  on  the  value  placed  on 
the  groimd  water. 

In  addition,  EPA  is  proposing  that  any 
fi«quency  of  ground-water  monitoring 
(above  the  minimum  required)  be 
specified  by  the  State  based  on  site- 
specific  factors,  including  the  resource 
value  of  the  ground  water.  The  proposed 
approach,  however,  would  not  allow 
exemptions  from  all  ground-water 
monitoring  for  facilities  located  over  low 
value  ground  water.  The  Agency 
believes  that  at  least  minimal  ground- 
water monitoring  is  necessary  at  all 
MSWLFs  to  evaluate  the  performance  of 
facility  design  and  operation  and  to 
identify  potential  threats  to  human 
health  and  the  environment. 
Furthermore,  HSWA  specifically 
mandates  that  the  revised  Criteria 
require  ground-water  monitoring  as 
necessary  to  detect  contamination  at 
facilities  that  may  receive  HHW  or  SQG 
waste.  The  Agency  requests  comment 
on  whether  ground-water  monitoring 
should  be  waived  for  MSWLFs  located 
over  groimd  water  of  low  resource 
value. 

Finally,  EPA  believes  ground-water 
resource  value  already  plays  an 
important  role  in  local  and  State 
decisions  regarding  the  siting  of 
MSWLFs.  In  this  proposal  EPA  has  not 
established  Federal  siting  Criteria 
specifically  based  on  resource  value 
because  EPA  recognizes  that  resource 
value  considerations  in  facility  siting  are 
more  appropriately  made  at  the  State 
and  local  levels. 

The  Agency  also  recognizes  that  many 
States  are  implementing  various  ground- 
water protection  strategies,  including 
wellhead  protection  programs.  EPA 
believes  today's  proposal  provides  the 
States  the  flexibility  to  implement  these 
programs  and  encourages  them  to 
increase  certain  requirements,  as 
necessary,  to  meet  the  objectives  of 
their  wellhead  protection  progrcuns. 
These  requirements  could  range  fi-om 
more  stringent  design  controls  for 
mimimizing  migration  out  of  a  unit  to 
establishing  certain  location  restrictions, 
such  as  minimum  setback  distances 
from  vulnerable  municipal  well  fields. 


Comments  are  requested  specifically 
on  how  the  resource  value  of  ground 
water  should  be  accounted  for  in  setting 
the  various  requirements  proposed 
today  for  MSWLFs. 

B.  Exclusion  of  Closed  MSWLFs 

EPA  considered  whether  to  apply  the 
requirements  proposed  in  Part  258  to 
MSWLF  units  that  close  prior  to  the 
effective  date  of  the  final  rule.  Closed 
units  are  defined  in  {  258.2  as  those 
units  that  no  longer  receive  wastes  and 
have  a  final  layer  of  cover  material.  EPA 
believes  that  inclusion  of  closed 
facilities  in  this  rulemaking  would  raise 
numerous  technical  legal,  and 
implementation  complexities  that  could 
not  be  resolved  within  the  time  frame  of 
this  rule.  For  example,  inclusion  of 
closed  units  could  overtax  State 
implementation  capabilities  because 
identification  of  closed  facilities  would 
be  difficult  and  time  consuming  and 
complicated  by  issues  such  as  changes 
in  ownership.  Thus,  EPA  proposes  £at 
closed  units  be  excluded  fit>m  regulation 
at  this  time.  The  Agency  is  in  the 
process  of  examining  questions 
regarding  closed  facilities,  however,  and 
will  consider  further  action  once  this 
effort  has  been  completed. 

According  to  the  State  Census,  a 
reported  32,000  closed  solid  waste 
disposal  facilities  are  located  across  the 
U.S.,  but  EPA  does  not  know  how  many 
of  these  are  closed  MSWLFs.  In  the 
absence  of  closed  MSWLF  regulations, 
these  facilities,  which  represent 
potential  threats  to  human  health  and 
the  enviroiunent  because  of  their 
number  and  because  many  were  poorly 
designed  and  managed,  may  be 
addressed  under  EPA's  Superfund 
program  or  by  RCRA  enforcement 
provisions  for  imminent  hazards. 

Because  the  Agency  is  concerned 
about  closed  MSWLFs,  EPA  today 
encourages  each  State  to  develop  a  long- 
term  regulatory  strategy  to  deal  with 
these  closed  facilities.  EPA  believes  that 
developing  a  closed  MSWLF  strategy 
should  include  at  least  the  following 
steps:  1)  Review  of  the  State's  legal 
authority  to  address  closed  facilities;  2) 
an  inventory  of  closed  facilities  to 
identify  the  location  of  these  facilities 
and  to  gather  available  information  on 
facility  age  and  size,  waste  types 
disposed  of,  and  known  local  ground- 
water usage;  3]  ranking  of  sites  by  the 
present  danger  to  himian  health  and  the 
environment;  4)  determination  of  the 
adequacy  of  the  existing  regulatory 
controls  for  closed  sites  and  their  ability 
to  respond  to  any  problems:  and  5)  use 
of  the  available  legislative  and 
regulatory  authorities  to  address 
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problems  identified  with  closed  sites. 
EPA  specifically  is  interested  in 
comments  on  Federal  and  State 
strategies  that  may  be  used  in 
addressing  these  closed  MSWLFs. 

C.  Practicable  Capability 

The  Congressional  directive  to  revise 
the  existing  Criteria  (S  4010  of  RCRA  as 
amended)  states  that  EPA  may  consider 
the  "practicable  capability"  of  owners 
and  operators  of  facilities  that  may 
receive  HHW  or  SQG  waste  in 
determining  what  these  revisions  should 
entail.  Congress  recongnized  that  the 
universe  of  owners  and  operators  of 
solid  waste  disposal  facilities  included 
many  with  limited  economic  and 
technical  capabilities.  For  example, 
many  MSWLFs  are  owned  and  operated 
by  small  local  governments  with  limited 
resources.  Development  of  today's 
proposal,  therefore,  included  an  analysis 
of  how  the  "practicable  capability"  of 
owners  and  operators  should  be  taken 
into  account  when  setting  appropriate 
controls  for  protection  of  human  health 
and  the  environment. 

The  Agency  believes  that  practicable 
capability  encompasses  both  technical 
and  economic  components.  The 
technical  component  includes  both  the 
availability  of  technology  for  addressing 
a  particular  problem  (i.e..  technical 
feasibility),  as  well  as  the  technical 
capability  of  the  owner  or  operator  to 
implement  that  technology.  The 
economic  component  refers  to  the 
economic  resources  available  to  the 
owner  or  operator  to  implement  the 
revised  standards. 

To  assist  in  characterizing  the 
practicable  capability  of  MSWLFs,  EPA 
collected  data  on  waste  disposal, 
demographics,  landfill  size,  and  landfill 
ownership.  These  data  indicate  that 
most  MSWLFs  handle  relatively  small 
volumes  of  municipal  solid  waste 
(measiu«d  in  tons  per  day).  EPA 
estimates  that  52  percent  of  all  landfills 
manage  less  than  17.5  tons  per  day 
(TPD)  and  account  for  less  than  2 
percent  of  the  waste  handled  by  all 
MSWLFs.  However,  the  largest  landfills 
(2.6  percent  of  all  MSWLFs]  handle 
more  than  1,125  TPD  and  manage  40 
percent  of  all  municipal  landfill  waste. 
These  data  also  clearly  indicate  that 
most  MSWLFs  are  located  in  rural  areas 
and  these  MSWLFs  typically  serve  a 
limited  number  of  communities  relative 
to  landfills  located  in  more  urban  areas. 
EPA  matched  1982  Census  data  with 
geographic  location  data  (longitude  and 
latitude  coordinates]  to  determine 
whether  landfills  are  located  in  low- 
(rural)  or  high-  (urban)  density  counties. 
EPA  estimates  that  69  percent  of 
existing  landfills  are  in  counties  with 


population  densities  of  fewer  than  100 
people  per  square  mile,  supporting  the 
conclusion  that  most  landfills  are 
located  in  "rural"  areas.  In  addition, 
EPA  Facility  Survey  data  (Ref.  36]  show 
that,  on  average,  only  1.8  communities 
share  a  landfill  at  the  village  or  town 
level,  but  that  at  the  city  level,  there  are 
3.8  communities  per  landfill. 

To  address  the  economic  component 
of  practicable  capability,  EPA  assessed 
the  financial  capability  and  current 
spending  practices  of  municipal 
governments.  EPA  assembled  financial 
and  demographic  data  from  the  "1982 
Census  of  Governments"  and  the  "1983 
County  and  City  Data  Book."  Based  on 
the  1982  Census  data,  EPA  estimates 
that  communities  typically  spend  less 
than  1  percent  of  their  budgets  on  solid 
waste  disposal.  In  comparison  with 
other  municipal  services,  costs  at  this 
level  represent  a  very  small  obligation. 
For  example,  as  an  average  percentage 
of  total  community  expenditiu^s, 
communities  spend  36  percent  on 
education,  5  percent  on  pohce 
protection,  and  3  percent  on  sewage 
disposal.  The  1982  Census  data  also 
were  used  to  develop  a  composite  score 
of  nine  various  financial  and  economic 
vitality  measures.  This  score  categorizes 
communities'  financial  capabilities  as 
weak,  average,  or  strong.  EPA  used  the 
score  to  assess  the  baseline  financial 
condition  of  governments  and  the 
economic  impact  of  various  regulatory 
scenarios.  The  development  and 
categorization  of  the  composite  score 
and  the  economic  impact  analysis  is 
described  in  detail  in  Section  XI  of  this 
preamble  and  in  the  draft  regulatory 
impact  analysis  for  today's  proposad. 

EPA  believes  that  significant 
disruptions  of  solid  waste  management 
could  result  unless  these  technical  and 
economic  factors  are  taken  into  account 
where  necessary.  The  Agency,  therefore, 
examined  the  range  of  MSWLFs  to 
determine  which,  if  any,  might  be 
especially  susceptible  to  technical 
difficulties  or  economic  hardship. 
Owners  and  operators  of  two  classes  of 
MSWLFs  were  identified  as  possible 
candidates  for  consideration  of 
practicable  capability — existing  MSWLF 
imits  and  small  MSWLFs. 

EPA  estimates  that  there  are  more 
than  6,000  MSWLFs  currently  in 
operation.  Of  these  existing  facilities, 
about  20  percent  are  expected  to  close 
before  1990  and  almost  75  percent  are 
expected  to  close  within  15  years  (Ref. 
10).  EPA  evaluated  whether 
requirements  should  be  the  same  for 
these  facilities  as  for  new  MSWLF  units. 
Regulating  new  and  existing  MSWLF 
imits  differently  allows  consideration  of 
practicable  capability  of  the  existing 


MSWLF,  although  some  problems  at 
existing  facilities  may  not  be  addressed 
if  these  units  face  less  stringent 
requirements.  Regulating  new  and 
existing  units  the  same  way,  while 
conceptually  offering  greater  assurance 
of  protection,  could  impose  very  high 
costs,  creating  implementation 
difficulties  and  posing  the  prospect  of 
solid  waste  management  disruptions. 
Comments  that  EPA  received  prior  to 
proposal  from  States,  industry  groups, 
and  private  firms  favored  different 
requirements  for  new  and  existing  units. 
Based  on  these  considerations,  EPA  is 
proposing  today  to  vary  some 
requirements  for  new  and  existing 
landfill  units.  These  differences  fall  in 
three  major  areas.  First,  the  majority  of 
the  location  restrictions  proposed  today 
would  be  applicable  only  to  new  landfill 
units  (that  is,  units  that  have  not 
received  wastes  prior  to  the  effective 
date  of  the  rule).  EPA  believes  the 
application  of  today's  location 
restrictions  to  existing  units  would 
result  in  significant  disruption  of  solid 
waste  management  in  certain  areas  of 
the  country.  However,  existing  units 
would  be  required  to  comply  with  the 
unstable  area  restrictions  (S  258.15] 
because  the  Agency  believes  these 
areas  pose  particular  concerns  for 
protection  of  human  health  and  the 
environment 

Second,  today's  proposal  does  not 
require  that  existing  units  be  retrofitted 
with  liners  and  leachate  collection 
systems.  EPA  believes  that  such  a 
requirement  would:  (1)  Exceed  the 
economic  capabilities  of  the  majority  of 
owners  and  operators  of  existing 
faciUties,  (2)  present  additional  public 
health  problems  from  the  excavation  of 
waste,  and  (3)  disrupt  existing  soUd 
waste  management  activities. 

Third,  today's  proposal  provides  a 
phase-in  period  of  18  months  for  all 
requirements  not  only  to  allow  States  to 
put  in  place  revised  regulations,  but  also 
to  provide  lead  time  for  owners  and 
operators  to  comply  with  the  new 
requirements.  Furthermore,  additional 
phase-in  time  is  provided  for  ground- 
water monitoring  due  to  the  resources 
needed  by  States  and  owners  and 
operators  to  implement  this  provision. 
Detailed  discussion  of  the  ground-water 
monitoring  provision  is  provided  in 
Section  IX.E  of  this  preamble. 

In  today's  proposal,  EPA  has  not 
varied  requirements  for  new  and 
existing  units  in  cases  where  such 
requirements  are  equally  feasible, 
technically  and  economically,  at  both 
new  and  existing  landfill  units,  except 
existing  facilities  would  have  more  time 
to  comply  with  certain  requirements.  For 


example,  the  operating  criteria  (Subpart 
C)  and  ground-water  monitoring  and 
collective  action  requirements  (Subpart 
E)  are  applicabte  equally  to  new  and 
existing  unite,  althou^  new  facilities 
must  cranply  wi&  Subpart  E's  ground- 
water monitoring  requirements  before 
they  can  accept  wastes,  while  existing 
units  may  have  up  to  five  years  to 
comply. 

EPA  also  considered  varying 
requirements  for  small  MSWLFs.  The 
Agency  estinutss  that,  (rf  the 
approximately  6,000  active  MSWLFs, 
just  over  half  handle  17.5  TPD  or  less 
(Ref.  10].  In  contemplating  whether  to 
regulate  small  MSWLFs  differently  from 
large  ones.  EPA  deteiminedihat 
practicable  capability  considerations 
did  not  outweigh  potential  health  and 
environmental  threats.  Specifically,  the 
Agency  believes  that  size  represents 
only  one  factor  in  determining  potential 
risk,  and  that  other  variables,  such  as 
design  and  operating  controls,  location 
and  climate  characteristics,  and  waste 
streams,  can  be  significant  determinants 
of  risk  regardless  of  MSWLF  size.  Based 
on  the  risk  assessment  for  this 
nilemaking,  EPA  concluded  that  no 
single  factor  factor  is  responsible  for 
most  of  the  variability  in  risk  across 
MSWLFs;  rather,  there  is  a  complex 
interaction  among  the  factors  that 
govern  leachate  flux  and  flow  through 
the  underlying  aquifer  (Ref.  10).  As  a 
result,  EPA  is  not  proposing  any  special 
exceptions  for  small  MSWLFs. 
However,  the  Agency  believes  that 
today's  proposal  provides  States 
adequate  flexibility  to  address 
particular  site-specific  conditions 
present  at  MSWLFs,  including  small 
MSWLFs.  In  addition,  the  18-month 
phase-in  period,  along  with  a  State- 
specified  ground-water  monitoring 
compliance  schedule,  should  provide 
owners  and  operators  of  smaU  MSWLFs 
adequate  time  to  comply  with  the 
requirements  proposed  today  or  to  make 
other  arrangements  for  solid  waste 
disposal. 

D.  Extent  of  the  Criteria  Revisions 

HSWA  directs  that,  at  a  minimum  the 
Criteria  revisions  require  "groundwater 
monitoring  as  necessary  to  detect 
contamination,  establish  criteria  for  the 
acceptable  location  of  new  or  existing 
facilities,  and  provide  for  corrective 
action  as  appropriate."  The  statute 
further  spec^Bes  that  the  revised  Criteria 
shall  be  "those  necessary  to  protect 
human  health  and  the  environment  and 
may  take  into  account  the  practicable 
capability  of  sohd  waste  disposal 
facilities."  Because  of  EPA's  mandate  to 
protect  human  health  and  the 
environment,  the  Agency  was  not 


confined  to  these  wtninmin  statutory 
requiranents  (Le.,  location  restrictions, 
ground-watar  monitoring,  and  corrective 
action  requirements)  in  developing 
today's  pn^iosal.  Limiting  the  Criteria 
revi^ons  to  ttie  statatoty  minimum 
would  omit  important  preventive 
measures  (e.g.,  gas  controls}  necessary 
for  long-term  protection  of  human  health 
and  tiie  environment  Moreover, 
exceeding  the  mtmiTimm  reduces  the 
reliance  on  detection  systems  for 
protecting  human  health  and  the 
environment  and  thus  results  in  a  higher 
level  of  protection. 

Furthermore,  going  beyond  the 
statutory  minimum  allows  the  Agency  to 
consider  other  requirements  that  can 
prevent  failures  and  corrective  actions, 
even  though  these  additional 
requirements  may  add  costs  for 
preventive  raeftsores  at  facilities  that 
would  not  have  failed  and  thus  did  not 
need  the  preventive  measures;  however, 
the  Agency  has  taken  into  accotmt  the 
practicable  capability  of  municipal  solid 
waste  landfills  in  specifying  the  required 
level  of  environmental  controls. 

During  the  development  of  these 
Criteria  revisions,  EPA  received 
comments  on  whether  or  not  the  revised 
Criteria  should  exceed  the  statutory 
minimum.  In  general,  industry 
advocated  confining  the  scope  of  the 
rule  to  the  statutory  minimum.  Several 
industry  associations,  however, 
supported  an  expanded  scope  as  long  as 
flexibility  was  built  into  the  rule  and 
site-specific  factors  could  be  considered 
in  determining  what  controls  should  be 
imposed.  State  views  were  divided. 
Some  preferred  requiring  the  statutory 
minimum  only,  while  others  suggested 
varying  subsets  of  additional 
requirements,  and  still  others  wanted 
comprehensive  controls. 

In  today's  action,  EPA  has  proposed 
revisions  that  go  beyond  those 
minimally  required  by  HSWA  (i.e., 
location  restrictions,  ground-water 
monitoring,  and  corrective  action).  In 
addition  to  the  statutory  minimum, 
today's  proposal  includes  an  update  of 
the  design  and  operating  criteria  in  the 
existing  Part  257  Criteria,  and  adds  new 
requirements  for  closure  and  post- 
closure  care  and  financial  responsibility. 
The  rationale  for  each  of  these  new 
provisions,  which  the  Agency  believes 
are  necessary  for  the  protection  of 
human  health  and  the  environment,  is 
discussed  in  detail  later  in  this 
preamble.  The  Agency  seeks  comments 
on  the  extent  of  the  revisions  proposed 
today. 


E.  Requirementa  for  Facilities  Other 
Than  MSWLFs 

EPA  is  concerned  about  the  estimated 
28,000  industrial  solid  waste  disposal 
facilities  and  2,600  construction/ 
demolition  waste  landfills,  as  discussed 
previously.  However,  today's  proposal 
would  limit  the  applicability  of  the 
revised  Criteria  to  MSWLFs  because 
there  are  insnfficimt  data  currently 
available  to  develop  requirements  for 
these  other  Jhcilities.  For  this  reason,  the 
Agency  c(»sidered  the  information- 
reporting  requirements  that  might  be 
appropriate  for  identifying  and 
assessing  the  risks  associated  with 
industrial  waste  disposal  facilities  and 
construction/demoHtion  waste  landfills, 
and  for  determining  the  need  for 
additional  controls  on  these  faciUties. 

EPA  contemplated  three  information- 
reporting  options  for  these  facih'ties.  The 
first  option  was  a  notification 
requirement.  Notification  could  provide 
information  on  these  solid  waste 
disposal  facilities,  including  data  on 
their  locations,  ownership,  and  waste 
management  practices,  lliis  information 
could  be  used  to  answer  basic  questions 
about  these  facilities  without  placing 
significant  resource  demands  on  the 
owners  and  operators  of  these  affected 
facilities  or  the  States.  This  option, 
however,  provides  no  specific  data  on 
the  potential  environmental  or  human 
health  impacts  posed  by  these  facilities. 

A  notification  requirement  with  an 
exposure  information  component  was 
the  second  option.  Facilities  would  be 
required  to  supply  exposure  information, 
such  as  distance  to  the  property 
boundary  and  available  data  on  the 
population  that  could  readily  be 
exposed.  This  information  could  help 
EPA  and  the  States  roughly  assess  the 
potential  risks  currently  posed  by  these 
facilities  and  use  this  information  to 
select  facilities  that  need  more  careful 
examination  and  analysis.  States  should 
use  this  information  e^ecially  to  help 
set  priorities;  however,  information 
defining  potential  exposed  population 
may  be  of  limited  utilify  if  not  backed  by 
monitoring  results  indicating  the  extent 
of  any  releases  that  may  be  occurring. 

A  ground-water  monitoring 
requirement  was  the  third  option 
considered  by  the  Agency. 
Comprehensive  ground-water 
monitoring  data  could  provide  a  strong 
foundation  on  which  to  base  analyses  in 
support  of  rulemaking  appUcable  to 
facilities  other  than  MSWLFs.  However, 
this  effort  would  be  resource-intensive 
for  States  and  much  more  costly  to  the 
regulated  communify  then  simpler 
options.  Given  the  (^versify  and  size  of 
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this  universe  of  facilities,  ground-water 
monitoring  may  not  be  necessary  for  all 
facilities.  While  ground-water 
monitoring  could  generate  substantial 
data,  EPA  believes  there  are  more  cost- 
effective  ways  of  establishing  a  data 
base  for  rulemaking.  EPA  beUeves  that 
the  risks  posed  by  these  facilities  should 
be  evaluated  more  closely  before  taking 
the  significant  step  of  requiring  ground- 
water monitoring  at  all  28.000  industrial 
solid  waste  disposal  facilities  and 
construction/demolition  waste  landfills 
nationwide.  The  advantage  of  a  strong 
information  base  is  offset  by  the  added 
costs  and  burden  imposed  on  these 
facilities  for  monitoring  and  the  resulting 
potential  for  exceeding  the  practicable 
capability  of  marginally  profitable 
operations.  Moreover,  most  States 
would  have  difficulty  implementing  the 
program  due  to  the  extensive  resources 
it  would  require  and  the  fact  that  even 
the  basic  data  (e.g..  location)  on  these 
facilities  are  very  limited  in  many 
States. 

Instead.  EPA  is  contemplating  a 
phased  approach  to  data  collection.  The 
proposed  amendment  to  Part  257.  which 
is  described  in  more  detail  in  section 
Vm  of  this  preamble,  calls  for  a 
notification  requirement  with  a  limited 
amount  of  exposure  information.  Once 
these  basic  data  are  compiled  and 
analyzed,  the  Agency  can  determine 
what  further  information  requirements 
or  regulatory  controls  should  be  piusued 
for  industrial  solid  waste  disposal 
facilities  and  construction/demolition 
waste  landfills. 

Vin.  Amendments  to  Part  257 

Today's  proposal  includes 
amendments  to  40  CFR  Part  257.  These 
amendments  include:  (1)  Conforming 
changes  to  Part  257  that  would  make  it 
consistent  with  the  proposed  Part  258; 
(2)  an  update  to  the  MCLs  listed  in 
Appendix  I  of  Part  257;  and  (3)  a 
notification  requirement  for  certain 
types  of  facilities. 

A.  §§257.1-2  Conforming  Changes  to 
Part  257 

Today's  proposal  adds  municipal  solid 
waste  landfills  to  the  list  of  exceptions 
to  the  Part  257  Criteria  contained  in 
S  257.1(c).  Because  MSWLFs  would  be 
covered  by  the  proposed  Part  258 
Criteria,  they  would  no  longer  be  subject 
to  the  Part  257  Criteria  that  are  generally 
applicable  to  soUd  waste  disposal 
facilities  and  practices.  The  Part  257 
Criteria  would  otherwise  be  unchanged 
with  respect  to  their  applicability,  and 
would  remain  in  full  effect  for  all  other 
facilities  and  practices. 

Today's  proposal  also  would  add 
certain  facility  definitions  to  Part  257. 


Included  are  definitions  of  the  four  types 
of  solid  waste  disposal  facilities  that 
would  be  regulated  by  the  Part  257 
Criteria:  Landfills,  surface 
impoundments,  land  application  units, 
and  waste  piles.  These  new  definitions 
would  clarify  that  these  types  of  solid 
waste  disposal  facilities  are  subject  to 
the  Part  257  Criteria. 

B.  §§257.3-4  Revisions  to  Ground-Water 
Requirements 

EPA  is  proposing  to  update  the  MCLs, 
which  are  used  as  ground-water 
protection  criteria  in  Part  257,  to  include 
any  MCLs  that  have  been  established  by 
EPA  since  the  promulgation  of  Part  257 
in  1979.  CurrenUy,  Part  257  imposes 
basic  environmental  criteria  for  the 
protection  of  human  health  and  the 
environment.  At  the  time  Part  257  was 
promulgated,  the  available  interim 
MCLs  for  the  protection  of  human 
drinking  water  were  included  as  grotuid- 
water  protection  criteria.  MCLs  are 
developed  by  EPA  imder  section  1412  of 
the  Safe  Drinking  Water  Act  (SDWA), 
which  was  amended  in  1986.  Under  the 
1986  Amendments  to  the  SDWA  EPA  is 
mandated  to  promulgate  drinking  water 
regulations  for  a  large  number  of 
constituents;  these  regulations  generally 
include  MCLs.  Accordingly,  this  notice 
would  revise  the  Part  257  regulations  to 
include  any  new  MCLs  as  ground-water 
protection  criteria  (including  the  MCLs 
for  eight  volatile  organics  that  were 
promulgated  on  July  8, 1987;  see  52  FR 
25690).  Because  the  development  of 
MCLs  is  an  ongoing  process.  EPA  is 
proposing  to  simply  reference  the  MCL 
regulations  (40  CFR  Part  141)  direcUy, 
rather  than  update  Appendix  I,  which 
now  includes  only  the  MCLs 
promulgated  prior  to  1979.  Therefore, 
today's  action  proposes  to  eliminate 
Appendix  I  and  to  incorporate  the  MCLs 
by  reference  to  40  CYK  Part  141.  Using 
this  approach,  the  Agency  avoids  the 
need  to  update  the  Part  257  Criteria 
every  time  EPA  issues  a  new  MCL.  The 
public  would  have  the  opportunity  to 
comment  on  whether  it  would  be 
appropriate  to  use  each  new  MCL  as  a 
ground-water  protection  standard  imder 
Part  257. 

C.  §  257.5  Notification  and  Exposure 
Information  Requirements 

The  proposed  amendments  to  Part  257 
also  include  a  notification  and  exposure 
information  requirement  for  certain 
solid  waste  disposal  faciUties  (§  257.5). 
As  discussed  above,  under  this 
requirement,  EPA  intends  to  obtain 
notification  and  exposure  information 
bora  a  set  of  solid  waste  disposal 
facilities  of  particular  concern: 
Industrial  landfills,  surface 


impoundments,  land  application  units, 
and  waste  piles,  as  well  as 
construction/demolition  waste  landfills. 

As  explained  earlier,  these  facilities 
are  of  concern  to  the  Agency  because 
they  represent  a  large  and  diverse  set  of 
solid  waste  disposal  facilities,  and  little 
information  is  available  on  these 
facilities  at  either  the  State  or  Federal 
level.  In  addition,  some  of  these  sites 
may  be  used  for  disposal  of  SQG 
hazardous  waste  and  may  pose 
unknown  risks  to  human  health  and  the 
environment.  EPA  plans  to  undertake 
data  collection  efforts  on  these  facilities 
to  establish  the  basis  for  future 
rulemaking.  Today's  proposed 
requirement  for  notification  and 
exposure  information  from  these 
facilities  is  a  first  major  step  toward 
revising  the  ciurent  regulatory  program 
for  these  facilities. 

The  information  EPA  is  proposing  to 
require  from  these  facilities  consists  of 
two  parts:  Basic  notification  information 
for  facility  identification  purposes  and 
limited  exposure  information  to  be  used 
to  estimate  potential  risks  posed  by 
these  facilities.  The  notification 
information  is  necessary  because 
neither  EPA  nor  the  State  have  adequate 
information  on  these  facilities  to  support 
fully  revised  Criteria  for  these  facilities 
at  this  time.  EPA's  recent  survey  of  the 
States  clearly  indicates  the  scarcity  of 
data  on  industrial  solid  waste  disposal 
facihties  and  construction/demolition 
waste  landfills.  The  proposed 
notification  requirement  would  provide 
EPA  and  the  States  the  mechanism  to 
identify  the  universe  of  facilities  and,  at 
the  same  time,  indicate  to  the  facihties 
that  they  are  subject  to  Subtitle  D. 

The  notification  also  would  request 
very  basic  data  for  determining  the 
potential  risks  the  facilities  present  to 
human  health  and  the  environment.  For 
example,  in  addition  to  seeking  general 
facility  information,  the  proposed 
notification  includes  two  questions 
relating  to  the  potential  risks  posed  by 
the  facihty:  The  number  of  households 
within  one  mile  of  the  facility,  and  the 
number  of  on-site  monitoring  wells. 
Information  submitted  in  response  to 
these  risk-based  questions  could  be 
used  by  the  States  in  setting  priorities 
for  inspections  and  other  activities.  EPA 
requests  comments  on  whether  to 
include  other  risk-related  questions  in 
the  proposed  notification,  such  as 
questions  concerning  the  use  of  local 
waters  (ground  and  surface),  the  number 
of  local  drinking  water  wells,  and  the 
number  of  municipal  water  intakes 
downstream  from  the  facility.  In 
addition,  EPA  requests  comments 
generally  on  the  appropriate  questions 
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to  be  inchided  on  the  ootification  foim, 
and  whether  tha  fonn  should  be  sent  to 
both  EPA  and  the  State. 

The  proposed  notification  and 
exposure  infonnatioD  reqoirenwnt  is 
only  one  part  of  EPA's  data  collection 
efforts  with  respect  to  industrial  solid 
waste  disposal  facihtiea.  The  Agency 
recently  has  completed  a  major 
telephone  survey,  and  other  efforts  are 
under  consideration,  sudi  as  an  in-depth 
mail  survey,  a  closer  examination  of 
State  regulatory  programs,  and 
collection  of  available  ground-water 
monitoring  data.  The  Agency  intends  to 
develop  revised  Criteria  for  these 
facilities  as  soon  as  adequate  data  are 
available  to  support  rulemaking. 

IX.  Section-by-Section  Analysis  of  Part 
258 

A  Subpart  A — General 

Sabpart  A  discasses  the  purpose, 
scope,  and  applicability  of  the  proposed 
Part  2S8.  It  provides  definitions 
necessary  for  the  proper  interpretation 
and  iropieinentation  of  the  rule  and 
identifies  what  Federal  laws  are  to  be 
considered  in  complying  with  these 
rules. 

1.  §  258.1    Purpose,  Scope,  and 
Applicability 

Part  258  sets  forth  minimum  national 
criteria  for  the  location,  design, 
operation,  cleanup,  and  closure  of 
municipal  solid  waste  landfills.  An 
MSWLF  that  does  not  meet  these 
criteria  would  be  considered  an  open 
dump  for  purposes  of  State  solid  waste 
management  planning  under  RCRA. 
Open  damping  is  prohibited  under 
section  4005  of  RCRA. 

Part  258  would  apply  to  all  new  and 
existing  mimicipal  solid  waste  landfills, 
as  defined  in  9  258.2,  except  MSWLF 
units  that  closed  prior  to  the  effective 
date  of  the  rule.  As  specified  in  9  258.2, 
a  closed  unit  is  any  solid  waste  disposal 
unit  that  no  longer  receives  solid  waste 
and  has  received  a  final  layer  of  cover 
material.  As  discussed  in  more  detail 
later,  the  Agraicy  believes  that  final 
covers  are  essential  for  closure  of 
MSWLF  units.  This  definition  would 
ensure  that  the  owner  or  operator 
cannot  escape  these  regulations  by 
simply  refusing  to  accept  additional 
waste  and  abandcming  the  MSWLF.  Pari 
258  requirements  do  not  apply  to  units 
that  are  created  writhin  the  area  of 
contamination  during  Superfund  actions. 
In  addition.  Part  258  woidd  not  apply  to 
other  landfills,  or  surface 
impoundments,  waste  piles,  or  land 
application  units  used  for  solid  waste 
disposal;  these  facilities  will  amtinue  to 
be  covered  under  Part  257. 


Landfills  that  receive  municipal  waste 
combnstion  (MWC)  ash  regulated  under 
Subtitle  D  of  RCRA.  including  MWC  ash 
monofills.  would  be  considered 
municipal  solid  waste  landfills  for  the 
purposes  of  this  rule  (see  section  IX.A.2 
of  today's  preamble).  Therefore,  today's 
proposal  applies  to  any  Subtitle  D 
landfill  that  receives  MWC  ash. 
However,  legislation  is  currently 
pending  in  Congress  which,  if  enacted, 
would  require  specific  standards  for  the 
detignothSWC  ash  disposal  facilities 
which  differ  from  today's  proposed 
design  requirements.  In  addition,  the 
Agency  is  concerned  that  certain 
requirements  proposed  today  may  not 
be  adequate  or  appropriate  for  MWC 
ash  disposal  facilities.  For  example, 
today's  prcqxMed  air  criteria  do  not 
spedfically  require  fugitive  dust  controls 
during  MWC  ash  transportation.  Also, 
certain  ground-water  monitoring 
parameters  (e.g.,  volatile  organic 
constituents)  and  the  methane  gas 
controls  proposed  today  for  MSWLFs 
may  not  be  appropriate  for  MWC  ash 
monofills  due  to  the  characteristics  of 
MWC  ash.  In  addition,  the  proposed 
daily  cover  requirements  may  not  be 
necessary  at  MWC  ash  monofills  that 
utilize  operating  controls,  such  as  the 
periodic  application  of  moisture  to  the 
landfill  surface.  The  Agency  specifically 
requests  comments  on  the  adequacy  and 
appropriateness  of  today's  proposed 
requirements  for  MWC  ash  disposal. 

In  a  separate  effort,  the  Agency  is 
developing  guidance  on  MWC  ash 
disposal.  This  guidance  will  provide 
additional  information  regarding  the 
proper  location,  design,  and  operation  of 
MWC  ash  disposal  facilities. 

2.  Section  258.2  Definitions 

Aquifer.  EPA  has  defined  aquifer  for 
this  proposal  as  a  geologic  formation, 
group  of  formations,  or  portion  of  a 
formation  capable  of  yielding  significant 
quantities  of  ground  water  to  wells  or 
springs.  This  definition  is  the  same  one 
currently  used  in  EPA's  hazardous 
waste  program  and  differs  from  the 
original  Criteria  definition  (40  CFR 
257.3-»{c)(l))  only  in  that  it  substitutes 
the  term  "significant"  for  "usable."  The 
Agency  has  selected  this  definition  for 
two  reasons:  First,  because  of  several 
comments  received  on  the  ambiguity  of 
the  word  "usable."  especially  with 
respect  to  resource  value,  and  second, 
because  the  delineation  of  the  aquifer  is 
a  site-spedfic  determination.  Some 
concern  has  been  expressed,  however, 
that  this  new  definition  also  is  vague 
and  that  the  rule  should  define 
"significant"  One  possible  approach 
would  be  to  define  "significant"  as  a 
minimiun  sustained  yield  of  a  certain 


amount  (e.g..  one  gallon  per  minute); 
however.  Q>A  does  not  have  sufficient 
information  to  determine  the  amount  of 
ground  water  that  must  be  produced  to 
be  consid««d  "significant"  in  all  cases 
and  believes,  therefore,  that  such  a 
determination  at  this  time  would  be 
arbitrary.  EPA  believes  such  a 
determination  should  be  site-specific 
and  has  structured  the  definition  of 
aquifer  according.  The  Agency 
specifically  requests  comments  on  this 
approach  to  defining  "aquifer." 

Househdld  Waste.  Any  solid  waste, 
including  garbage,  trash,  and  sanitary 
waste  in  septic  tanks,  derived  fi^m 
households  is  defined  as  a  household 
waste.  Household  include  single  and 
multiple  residences,  hotels  and  motels, 
bunkhouses,  ranger  stations,  crew 
quarters,  campgonnds,  picnic  grounds, 
and  day-use  recreation  areas.  This 
definition  is  consistent  with  the  RCRA 
Subtitle  C  regulations  found  at  40  CFR 
261.4. 

Lateral  Expansion.  The  Agency  has 
defined  this  term  to  mean  any  horizontal 
expansion  of  the  waste  boundary  of  an 
existing  landfill  unit  Under  this 
proposal,  lateral  expansions  are  treated 
as  new  units  and  must  meet  the 
requirements  applicable  to  new  units. 
Under  this  proposed  definition,  any  area 
of  any  existing  unit  that  has  not 
received  waste  by  the  effective  date  of 
this  rule  and  later  receives  waste,  is  a 
lateral  expansion. 

Liquid  Waste.  Liquid  waste,  either 
bulk  or  containerized,  is  defined  under 
proposed  S  258.28{c)(2]  as  any  waste 
that  is  determined  to  contain  fi«e  liquids 
according  to  Method  9006  (Paint  Filter 
Liquids  Test)  (Ref.  42).  This  method  has 
been  adopted  by  the  Subtide  C  program 
in  40  CFR  Parts  264  and  265.  Because  the 
solids  content  of  sewage  sludge  is 
readily  determined,  the  Agency 
considered  using  a  different  definition  of 
liquids  for  sewage  sludge  from  publicly 
owned  treatment  works.  Under  that 
alternative,  sludges  that  have  a  solids 
content  of  20  percent  or  greater  would 
not  be  considered  liquid.  That 
alternative  was  considered  inferior  to 
the  Paint  Filter  Liquids  Test  for  two 
reasons.  First  the  variability  of  sludges 
may  result  in  certain  sludges  meeting 
the  20-percent  criterion  and  still  being  in 
a  Hquid  state  or  containing  fi«e  liquids. 
Second,  the  Agency  believes  that  the 
Paint  Filter  Liquids  Test  is  adequate  to 
ensure  that  "dry"  sludges  will  not  be 
eliminated  from  disposes!  at  MSWLFs. 
However,  the  Agency  recognizes  that 
using  a  solids  content  measure  would 
allow  easier  implementation  because  it 
is  a  measure  commonly  used  by 
POTWs.  EPA  currently  is  conducting 
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research  to  defermkie  if  a  soiids  content 
measure  would  be  an  acceptable 
substituta  for  the  Paint  Filter  Liquids 
Test  for  municipal  sewage  shidges.  EPA 
specifically  requet tt  any  data  that  will 
assist  in  evaluating  the  use  of  a  solids 
content  measure  for  purposes  of  this 
rule. 

Municipal  Solid  Waste  Landfill.  A 
municipal  solid  waste  landfill  is  defined 
as  any  new  or  existing  landfill  or  landfill 
unit  that  receiTes  household  waste. 
These  may  be  publidy  or  privately 
owned.  IjindfiM«  owned  by 
municipalities  that  do  not  accept 
househirfd  waste  are  not  MSWLFs. 
MSWLFa  also  may  accept  other  types  of 
Subtide  D  wastes,  such  as  commerical 
waste,  nonfaazardous  POTW  sewage 
sludge,  construction/demolition  waste, 
and  industrial  solid  waste  (Units  that 
accept  only  these  wastes  will  be 
addressed  in  future  rulemaking 
activities.)  For  example,  a  unit  that 
receives  primarily  construction/ 
demolition  waste,  but  also  receives 
some  household  waste,  is  an  MSWLf 
under  this  rule.  This  definition  does  not 
include  landfills  regulated  as  hazardous 
waste  units  under  SubtiUe  C  of  RCRA 
and  is  not  meant  to  capture  industrial 
soUd  wate  landfills  that  may  receive 
office,  sanitary,  or  cafeteria  wastes 
generated  at  the  site.  Finally,  the 
definition  of  MSWLFs  includes  any 
landfiO  that  receives  KfWC  ash 
including  ash  monofills  (i.e.,  landfills 
that  receive  only  ash  fit>m  MWC 
facilities)  to  the  extent  that  \4WC  ash  is 
generated  fixm  die  combustion  of 
household  waste  alone  or  in 
combination  with  other  nonhazardous 
wastes. 

3.  §  253.3  Consideration  of  Other 
Federal  Laws 

Section  258.3  provides  that  the  owner 
or  operator  of  an  MSWLF  unit  must 
comply  with  any  other  applicable 
Federal  laws,  regulations  or 
requirements.  There  are  numerous  other 
Federal  laws  that  must  be  considered  in 
siting,  designing,  and  operating 
MSWLFs.  The  owner  or  operator  is 
responsible  for  ensuring  that  the 
requirements  of  all  applicable  statutes 
and  regulations,  as  well  as  any  other 
requirements,  are  met.  Applicable 
statutes  include,  but  are  not  limited  to, 
the  following: 

•  National  Historical  Preservation 
Act  of  1966,  as  amended. 

•  Endangered  Species  Act. 

•  Coastal  Zone  Management  Act. 

•  Wild  and  Scenic  Rivers  Act 

•  Fish  and  Wildlife  Coordination  Act. 

•  Clean  Water  Act. 

•  Clean  Air  Act. 

•  Toxic  Substances  Control  Act. 


B.  Subpart  B— Location  Restrictions 

EPA  has  identified  six  types  of 
locations  that  require  special 
restrictions:  sites  in  the  vicinity  of 
airports.  100-year  fioodplains,  wetlands, 
fault  areas,  seismic  impact  zones,  and 
unstable  areas.  Restrictions  for  sites 
near  airports  and  fioodplains  are 
included  in  the  original  Part  257  Criteria. 
EPA  is  proposing  to  add  to  the  revised 
Criteria  restrictions  on  siting  in 
wetlands,  &ult  areas,  unstable  areas, 
and  seisnuc  impact  zones  because,  as 
discussed  below,  EPA  believes  that  the 
additional  information  that  has  been 
developed  and  revievred  since 
promu^tion  of  the  current  Part  257 
Criteria  sopports  the  need  for  additional 
controls  in  diese  locations.  References 
to  "new  MSWLFs"  in  this  section  and 
throa^out  this  preamble  refer  to  new 
units,  as  well  as  to  lateral  expansions  of 
existing  units. 

1.  Section  258.10    Airport  Safety 

Under  today's  proposal,  new  and 
existing  MSWLFs  located  within  the 
distance  limits  specified  in  Federal 
Aviation  Administration  [FAA]  Order 
5200.5  (10,000  feet  for  airports  handling 
turbojeta  and  5,000  feet  for  airports 
handling  piston-type  aircrafi)  may  not 
pose  a  bird  hazard  to  aircraft.  The 
proposed  requirement  is  identical  to  the 
current  §  257.3-6  and  is  included 
because  MSWLFs  receive  putrescible 
wastes  that  can  attract  birds  despite 
controls  such  as  daily  cover.  When  solid 
wastes  are  disposed  of  near  airports,  the 
birds  attracted  to  the  area  can  present  a 
significant  risk  of  collisions  widi 
aircraft.  The  FAA  Order  5200.05,  "FAA 
Guidance  Concerning  Sanitary  Landfills 
on  or  Near  Airports"  (October  16, 1974) 
states  that  solid  waste  disposal  facilities 
have  been  found  by  study  and 
observation  to  be  attractive  to  birds 
and,  therefore,  "may  be  incompatible 
with  safe  flight  operations"  when 
located  near  an  airport.  The  background 
document  relevant  to  this  section  (Ref. 
2]  discusses  instances  of  damage 
resulting  from  bird  strikes  that  have 
occurred  near  landfills. 

The  distances  derived  from  Order 
5200.5  are  based  on  the  fact  that  over  62 
percent  of  all  bird  strikes  occur  below 
altitudes  of  500  feet  (150  meters)  and 
that  aircrafi  generally  are  below  this 
altitude  within  the  distances  specified. 

EPA  wishes  to  make  it  clear  that  the 
"bird  hazard"  of  concern  is  "an  increase 
in  the  likelihood  of  bird/aircraft 
collisions."  Thus.  EPA  expects  that  solid 
waste  disposal  within  the  specified 
distances  would  occur  only  if  the 
operation  can  be  managed  in  such  a 
way  as  to  not  increase  the  risk  of 
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collision  within  the  specified  distances. 
EPA  recommends  that  owners  and 
operators  of  MSWLFs  consult  with  the 
Fish  and  Wildlife  Service  to  determine 
whether  specific  facilities  pose  a  bird 
hazard  to  aircraft.  Where  appropriate, 
this  determination  should  be  made  in 
consultation  with  FAA  as  well  as  with 
the  owners  and  operators  of  the  airports 
of  concern. 

2.  Section  258.11    Fioodplains 

EPA  proposes  to  include  a  fioodplain 
requirement  in  Part  258  that  is  identical 
to  the  requirement  in  the  current  Part 
257  Criteria.  Thus.  EPA  is  proposing  that 
new  and  existing  MSWLFs  located  in 
the  100-year  fioodplain  shall  not  restrict 
the  flow  of  the  lOCKyear  flood,  reduce 
the  temporary  water  storage  capacity  of 
the  fioodplain,  or  result  in  the  washout 
of  solid  waste  so  as  to  pose  a  hazard  to 
human  health  and  the  environment.  The 
Agency's  thinking  today  is  consistent 
with  the  rationale  for  the  original 
Criteria,  as  discussed  in  44  FR  53438, 
dated  September  13, 1979.  Namely, 
disposal  of  solid  waste  in  fioodplains 
may  have  significant  adverse  impacts: 
(1)  If  not  adequately  protected  from 
washout  wastes  may  be  carried  by 
flood  waters  and  flow  from  the  site, 
affecting  downstream  water  quality;  (2) 
filling  in  the  fioodplains  may  restrict  the 
flow  of  flood  waters,  causing  greater 
flooding  upstream;  and  (3)  filling  in  the 
floodplain  my  reduce  the  size  and 
effectiveness  of  the  temporary  water 
storage  capacity  of  the  fioodplain,  which 
may  cause  a  more  rapid  movement  of 
flood  waters  downstream,  resulting  in 
higher  flood  levels  and  greater  flood 
damages  downstream.  For  these 
reasons,  EPA  believes  that  it  is 
desirable  to  locate  disposal  facilities 
outside  floodplains.  EPA  estimates  that 
14  percent  of  all  existing  MSWLFs  are 
located  in  lOD-year  floodplains.  The 
Agency  made  tiiis  estimate  by  mapping 
MSWIJs  nationwide  and  determining 
how  many  MSWLFs  fell  in  areas 
mapped  as  floodplains.  Case  studies, 
discussed  in  the  background  document 
for  this  section  (Ref.  2).  indicate  that 
landfills  are  subject  to  design  and 
operational  failures  as  a  result  of 
flooding. 

Today's  proposal  would  require  that 
new  and  existing  MSWLFs,  if  located  in 
a  lOO-year  floodplain,  be  designed  and 
operated  to  prevent  the  adverse  effects 
described  above.  EPA  recognizes  that 
locating  MSWLFs  in  floodplains  can  be 
expected  to  have  some  impact  on  the 
flow  of  the  100-year  flood  and  water 
storage  capacity,  regardless  of 
precautions  taken.  The  intent  of  today's 
proposed  requirement  is  to  require  that 
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MSWLFs  not  cause  significant  impacts 
on  the  100-year  flood  flow  and  water 
storage  capacity.  Site-specific 
information  should  be  used  to  evalute 
whether  a  facility  has  met  this  standard. 

Consistent  with  the  original  Criteria, 
Part  258  as  proposed  today  would  define 
the  fioodplain  using  the  100-year  flood 
level.  This  criterion  would  limit  the 
chance  for  site  inundation  and  increased 
flood  levels  and  damages.  The  intent  of 
this  criterion  is  the  same  for  Part  258  as 
it  was  for  the  original  Criteria:  (1)  To 
require  an  assessment  of  any  new  or 
existing  disposal  site  or  expansion  of 
any  existing  site  in  a  floodplain  to 
determine  the  potential  impact  of  the 
disposal  site  on  downstream  and 
upstream  waters  and  land;  (2)  to 
prohibit  such  disposal  activities  if  the 
site,  as  designed,  may  cause  increased 
flooding  during  the  100-year  flood:  and 
(3)  if  the  disposal  site  is  located  in  a 
floodplain,  to  require  the  use  of 
available  technologies  and  methods  to 
protect  against  inundation  by  the  base 
flood  and  minimize  potential  for  adverse 
effects  on  water  quality  and  on  the 
flood-flow  capacity  of  the  floodplain. 

This  approach  conforms  with  the 
intent  of  Executive  Order  11988,  dated 
May  24, 1977,  concerning  floodplain 
management.  Federal  agencies  are 
required  to  comply  with  this  Executive 
Order,  and  State  agencies  are 
encouraged  to  develop  and  apply  similar 
policies  and  to  consider  the  provisions 
of  the  Unified  National  Program  for 
Floodplain  Management  of  the  Water 
Resources  Council  in  formulating  and 
applying  State  poUcies. 

In  order  to  determine  whether  a  unit  is 
located  in  the  100-year  floodplain, 
owners  and  operators  should  use  flood 
insurance  rate  maps  (FIRMs]  developed 
by  the  Federal  Emergency  Management 
Agency  (FEMA)  under  the  Federal 
Insurance  Administrabon  (FIA) 
pursuant  to  the  National  Flood 
Insurance  Act  of  1986.  FEMA  has 
developed  FIRMs  for  approximately  99 
percent  of  the  flood-prone  communities 
in  the  United  States.  FIRMs  can  be 
obtained  at  no  cost  from  the  FEMA 
Flood  Map  Distribution  Center,  6930  (A- 
F)  San  Tomas  Road,  Baltimore, 
Maryland,  21227-6227.  In  areas  of  the 
country  where  FIRMs  are  not  available, 
there  are  numerous  other  sources  of 
floodplains  maps,  which  include:  The 
U.S.  Army  Corps  of  Engineers,  the  Soil 
Conservation  Service,  the  National 
Oceanic  and  Atmospheric 
Administration,  the  U.S.  Geologic 
Survey,  the  Bureau  of  Land 
Management,  the  Bureau  of 
Reclamation,  the  Tennessee  Valley 
Authority,  and  State  and  local  flood 


control  agencies  or  other  departments. 
When  floodplains  maps  cannot  be 
obtained  from  any  of  these  sources,  the 
owner  or  operator,  with  the  assistance 
of  a  qualified  professional  firm,  can 
determine  flood-flow  frequency  using 
Water  Resources  Council  Bulletin 
Number  17A  (1977),  Guidelines  for 
Determining  Flood-Flow  Frequency. 

EPA  is  requesting  information  on  the 
problems  associated  with  locating 
facilities  in  areas  subject  to  firequent 
flooding  (e.g.,  in  five-  or  ten-year 
floodplains).  The  Agency  is  concerned 
about  locating  facilities  in  such  areas 
because  EPA  beheves  that  frequent 
flooding  may  result  in  erosion, 
undermining,  and  eventual  washout  of 
the  facility.  Engineered  systems  for 
preventing  such  occurrences,  therefore, 
would  be  subject  to  frequent 
maintenance.  EPA's  existing  Subtitle  C 
regulations  allow  facilities  in  a  100-year 
floodplain  if  precautions  to  prevent 
washout  have  been  taken  similar  to 
today's  proposal.  However,  the  Agency 
currently  is  considering  revisions  to  its 
Subtitle  C  requirements  for  locating 
hazardous  waste  faciUties  in 
floodplains.  A  ban  on  MSWLFs  in  areas 
subject  to  frequent  flooding  could  affect 
large  portions  of  the  nation,  including 
the  majority  of  some  States,  and,  thus, 
could  strain  the  regulated  community's 
ability  to  provide  adequate  disposal 
capacity  for  municipal  solid  waste  in 
those  areas.  Therefore,  a  total  ban  on 
siting  in  floodplains  for  SubtiUe  D  is  not 
deemed  appropriate.  The  Agency  is 
requesting  conunent  on  locating 
facilities  in  areas  of  frequent  flooding. 

3.  Section  258.12    Wetlands 

Today's  proposal  includes  provisions 
that  no  new  MSWLF  units  can  be  placed 
in  wetiands  unless  the  owner  or 
operator  makes  specific  demonstrations 
to  Uie  State  that  the  new  unit:  (1)  WUl 
not  result  in  "significant  degradation"  of 
the  wetlands  as  defined  in  the  CWA 
section  404(b)(1)  guidelines,  published  at 
40  CFR  Part  230,  and  (2)  will  meet  other 
requirements  derived  from  the  section 
404(b)(l]  guidelines.  Existing  facilities 
that  are  located  in  weUands  could 
continue  to  operate. 

EPA  believes  that  these  stringent 
restrictions  are  necessary  to  protect 
human  health  and  the  environment 
because  of  the  potential  damage  caused 
by  siting  MSWLFs  in  weUands.  The 
background  document  to  the  rule 
describes  the  threats  posed  when 
MSWLFs  are  located  in  wetiands  (Ref. 
2).  Moreover,  within  recent  years  the 
Agency  has  identified  wetiands 
protection  as  a  top  priority,  specifying 
aggressive  implementation  of  the  Clean 
Water  Act  section  404  program. 


increased  coordination  with  and 
consistency  of  Federal  and  State 
poUcies.  and  other  measures  as  may  be 
necessary.  To  this  end.  the  Agency 
considers  today's  proposed  action  as 
essential  measure  for  protecting  wetiand 
resources. 

Today's  proposed  action  is  based  on 
existing  Agency  wetiand  policy  as 
expressed  in  the  40  CFR  Part  230 
guidelines;  Executive  Order  No.  11990. 
Protection  of  Wetiands;  and  the  January 
23. 1986.  Memorandum  of  Agreement 
(MOA)  between  EPA  and  the  Army 
Corps  of  Engineers,  which  addresses  the 
disposal  of  solid  waste  in  wetiands 
under  RCRA.  The  1986  MOA  represenU 
an  interim  arrangement  for  controlling 
solid  waste  disposal  in  waters  of  the 
U.S..  including  wetiands.  In  the  long 
term,  the  expanded  RCRA  solid  waste 
regulations  proposed  herein  will  help 
play  a  key  role  in  protecting  wetiands 
from  the  unregulated  disposal  of  waste 
materials. 

EPA's  Part  230  guidelines  are  the 
regulations  that  specify  the  analytical 
tools  and  environmental  criteria  to  be 
used  when  determining  whether  to  issue 
Clean  Water  Act  section  404  permits  for 
proposed  discharges  of  dredged  or  fiU 
material  in  waters  of  the  United  States, 
which  include  most  wetiands.  To  be 
consistent  with  the  Act  the  provisions 
proposed  today  in  8  258.12  adopt  the 
definition  of  wetiands  contained  in  the 
Army  Corps  of  Engineers  (the  Corps] 
section  404  implementing  regulations  (33 
CFR  Parts  320  tiirough  330)  and  tiie  EPA 
section  404(b)(1)  guidelines  (40  CFR  Part 
230).  EPA  believes  that  consistency  with 
this  definition  will  aid  in  implementing 
the  MSWLF  provisions.  As  defined  by 
EPA  and  the  Corps,  wetiands  are  those 
"areas  that  are  inundated  or  saturated 
by  surface  or  ground  water  at  a 
frequency  and  duration  sufllcient  to 
support,  and  that  under  normal 
circumstances  do  support,  a  prevalence 
of  vegetation  typically  adapted  for  Ufe 
in  saturated  soil  conditions.  Wetiands 
include,  but  are  not  limited  to,  swamps, 
marshes,  bogs,  and  similar  areas." 

Today's  proposed  action  adopts  the 
four  major  requirements  of  the 
guidelines:  (1)  The  practicable 
alternatives  test,  (2)  lack  of  significant 
degradation;  (3)  compliance  with  other 
applicable  laws,  and  (4)  minimization  of 
adverse  effects.  The  guiding  precept  of 
the  guidelines  is  that  discharges  into 
wetiands  should  not  be  allowed  imless 
the  owner  ir  operator  can  demonstrate 
that  such  Gischarges:  (1)  Are 
unavoidable,  i.e..  there  are  no 
practicable  alternatives  to  discharging 
in  wetiands;  and  (2)  will  not  cause  or 
contribute  to  significant  degradation  of 
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wetlands.  In  particular,  the  guidelines 
identify  filling  operations  in  wetlands  as 
among  the  most  severe  environmental 
impacts  covered.  For  this  reason,  EPA 
believes  that  these  guidelines  should  be 
used  to  provide  the  basis  for  today's 
proposal.  Moreover,  these  guidelines  are 
in  keeping  with  Agency  policy  of 
maintaining  consistency  among  different 
EPA  programs. 

The  gindeKnes  in  i  230.10(a]  state  that 
"no  discharge  of  dredged  or  fill  material 
shall  be  permitted  if  there  is  a 
practicable  alternative  to  the  proposed 
discharge  woiild  less  adversely  impact 
on  the  aquatic  ecosystem,  so  long  as  the 
alternative  does  not  have  other 
significant  adverse  environmental 
consequences."  An  alternative  is 
practicable  if  it  is:  (1)  Available  and  [2] 
feasible.  Le^  capable  of  satisfying  the 
basic  or  overall  purpose  of  the  proposed 
project  taking  cost,  logistics,  and 
technology  into  consideration.  For 
activities  that  are  not  water-dependent, 
i.e.,  do  not  require  access  or  proximity 
to  wetlands  to  folfill  their  basic  purpose, 
the  guidelines  further  provide  that:  (1} 
Practicable  alternatives  that  do  not 
involve  wetlands  are  presiuned  to  be 
available,  unless  clearly  demonstrated 
otherwise;  and  (2)  vthere  a  discharge  is 
proposed  for  a  wetland,  all  practicable 
alternatives  diat  do  not  involve  a 
discharge  to  a  wetland  are  presumed  to 
have  a  less  adverse  io^>act  cm  the 
aquatic  ecosystem,  unless  clearly 
demonstrated  otherwise.  Both  of  these 
rebuttabte  presumptions  place  a  burden 
on  the  permit  applicant  to  demonstrate 
that  no  practicable  alternatives  exist. 

In  addition  to  the  practicable 
alternatives  test,  the  guidelines  also 
require  that  "no  discharge  of  dredged  or 
fill  material  shall  be  permitted  which 
would  cause  or  contribute  to  significant 
degradation  of  the  waters  of  the  United 
States,"  including  wetlands  (40  CFR 
230.10(c)).  Under  the  guidelines,  effects 
contributing  to  significant  degradation 
considered  individually  or  cumulatively 
include  significant  adverse  effect  on:  (1) 
Human  health  or  welfare;  (2)  life  stages 
of  aquatic  life  and  other  wetland- 
dependent  wiidUfe;  (3)  aquatic 
ecosystem  diversity,  productivity,  and 
stability,  e.g..  a  wetland's  capacity  to 
assimilate  natrients.  purify  water,  or 
redace  wave  energy,  and  (4) 
recreational  aesthetic,  and  economic 
values. 

Third,  i  230.100(c)  of  the  guidelines 
states  that  a  discharge  of  dredged  or  fill 
material  riiall  not  be  permitted  if  it:  (1) 
Causes  or  contributes  to  violations  of 
any  State  water  quality  standards;  (2) 
violates  applicable  toxic  effluent 
standards  or  other  Clean  Water  Act 


Section  307  standfirds;  (3)  jeopardizes 
species  or  habitat  protected  under  the 
Endangered  Species  Act  or  (4)  violates 
any  requirement  imposed  by  the 
Secretary  of  Ccnnmerce  to  protect 
marine  sanctuaries  under  Uie  Marine 
Protection.  Research,  and  Sanctuaries 
Act 

Moreover,  the  guidelines  provide  that 
a  permit  should  not  be  issued  unless 
appropriate  and  practicable  steps  have 
been  taken  to  minimize  potential 
adverse  impacts  of  the  discharge  into 
wetlands  (40  CFR  230.10(d)).  Subpart  H 
of  the  guidelines  lists  examples  of  the 
many  types  of  actions  that  can  be 
imdertaken  to  minimize  the  adverse 
effects  of  discharges  of  dredged  or  fill 
material. 

Because  construction  of  a  new  landfill 
essentially  is  a  filling  operation,  it 
destroys  the  wedand,  which  generally 
cannot  be  restored  due  to  the 
complexities  and  fragility  of  the 
ecosystem.  EPA  also  believes  that  it  is 
essential  to  preserve  the  ecological 
function  of  the  remaining  wetland  at  an 
existing  facility.  Thus,  unless  the  owner 
or  operator  can  make  the  demonstration 
specified  in  S  258.12(a),  new  facilities 
and  lateral  expansions  of  existing 
facilities  into  wetlands  are  banned.  This 
demonstration  is  similar  to  those 
established  by  EPA  in  the  section 
404(b)(1)  guidelines  at  40  CFR  230.10. 
The  importance  of  these  demonstrations 
is  discussed  below. 

With  regard  to  an  owner  or  operator 
who  wishes  to  site  a  new  facility  or 
expand  an  existing  facility  in  wetlands, 
today's  proposal  essentially  adopts  the 
restrictions  on  discharges  contained  in 
§  230.10  of  die  guidelines  and  requires 
them  in  the  form  of  prior  demonstrations 
to  be  made  to  the  State.  Failure  to  make 
any  of  the  following  demonstrations  will 
bar  the  MSWLF  fi-om  being  sited  in  a 
wetlands. 

First,  the  MSWLF  owner  or  operator 
mast  consider  and  evaluate  alternative 
sites  outside  of  wetlands  and 
demonstrate  that  no  environmentally 
acceptable  "practicable  alternative"  is 
available.  As  discussed  above, 
S  230.10(a)  of  the  guidelines  provides 
guidance  on  the  meaning  of  the  term 
"practicable  alternatives."  Since  a 
landfill  is  not  a  water-dependent 
activity,  the  guidelines  presume  that:  (1) 
Alternatives  that  do  not  involve  locating 
MSWLPs  in  wetlands  are  available,  and 
(2)  such  alternatives  have  a  less  adverse 
impact  on  the  aquatic  ecosystem.  These 
presumptions  make  the  alternatives 
analysis  a  rigorous  test  for  the  MSWLF 
owner  or  operator  to  meet. 

Second,  the  MSWLf  owner  or 
operator  must  demonstrate  that  siting 


the  landfill  in  the  wetland  will  not  cause 
or  contribute  to  "significant 
degradation"  of  the  wetlands,  as  defined 
in  40  CFR  230.10(b).  Third,  the  o%vner  or 
operator  must  ensure  that  siting  in  the 
wetlands  does  not  violate  any 
provisions  of  the  applicable  laws 
specified  in  {  230.10(c). 

Fourth,  the  MSWLF  owner  or  operator 
must  demonstrate  that,  if  the  MSWLF  is 
sited  in  the  wetland  after  satisfying  40 
CFR  230.10  (a),  (b),  and  (c).  appropriate 
and  practicable  steps  have  been  taken 
to  minimize  potential  adverse  impacts  of 
the  MSWU'  on  the  wetlands.  These  may 
include  careful  decisions  with  respect  to 
the  solid  waste  to  be  disposed  of.  any 
protective  technology  employed, 
attention  to  plant  and  animal 
populations,  and  measures  that  mitigate 
unavoidable  impacts  on  wetland  values. 
The  guidelines  identify  a  number  of 
possible  measures. 

Finally,  the  owner  or  operator  must 
show  that  sufficient  information  is 
available  for  making  reasonable 
determinations  with  respect  to  these 
demonstrations;  otherwise,  the  owner  or 
operator  cannot  make  die 
demonstrations  necessary  to  qualify  for 
the  waiver  to  the  ban.  This  last 
requirement  places  the  burden  for 
making  the  required  demonstrations 
squarely  on  the  MSWLF  owner  or 
operator. 

EPA  recognizes  the  burden  that  these 
requirements  place  on  the  MSWLF 
owner  or  operator  who  wishes  to  site  a 
new  facility,  or  expand  an  existing  one, 
in  wetlands.  EPA  believes,  however, 
that  the  nation's  wetlands  are  sensitive 
ecosystems  that  merit  the  protection 
afforded  by  these  requirements.  For  this 
reason,  the  Agency  proposes  that  no 
new  MSWLFs  (including  internal 
expansions  of  existing  MSWLFs)  should 
be  located  in  wetlands  unless  the 
MSWLFs  meet  the  stringent  waiver 
requirements.  Comments  are  requested 
on  the  proposed  ban  and  on  the 
demonstration  Criteria  for  the  waiver. 

Since  the  EPA  section  404(b)(1) 
guidelines  are  prospective  in  nature, 
they  do  not  address,  or  apply  to,  the 
question  of  existing  facihties  located  in 
wetlands.  The  issue  is  whether,  and  to 
what  extent,  the  revised  Criteria  should 
prohibit  or  otherwise  restrict  the 
operation  of  existing  MSWLFs. 

EPA  recognizes  that  requiring  existing 
MSWLFs  in  wetlands  to  close  would  not 
generally  restore  the  ecological  function 
of  the  wetland.  Further,  requiring 
existing  units  in  wetlands  to  close  would 
adversely  imapct  waste  disposal 
capacity.  EPA  estimates  that 
approximately  6  percent  of  all  MSWLFs 
are  in  wetlands.  This  estimate  was 
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developed  by  correlatiiig  maps  of 
wetland  areas  with  MSWLP  locations. 
The  Agency  welcomes  additional  data 
that  commentera  may  wish  to  supply 
concerning  the  niunber  of  MSWLFs  sited 
in  wetlands. 

In  developing  the  wetlands 
requirements  for  this  proposal,  EPA 
sought  to  balance  the  need  to  protect  the 
fragile  ecosystem  with  the  practicable 
capability  of  owners  and  operators  of 
MSWLFs.  EPA  recognizes  that  in  some 
parts  of  the  country,  large  areas  fall 
within  the  definition  of  wetland.  In  these 
areas,  a  ban  on  the  maintenance  of 
existing  facilities  in  wetlands  could 
have  great  detrimental  effects  on  waste 
management  in  communities  and  could 
possibly  encourage  inadequate 
alternatives  to  be  implemented. 

For  existing  facilities,  EPA  is  not 
proposing  to  require  closure  and/or 
removal  of  waste.  The  existing  Subtitle 
C  standards  do  not  specifically  address 
wetlands,  but  the  Agency  intends  to 
propose  revisions  to  these  standards  in 
the  future.  The  Agency  believes  that 
closure  and/or  removal  of  waste  is  not 
viable  for  MSWLFs  located  in  or 
adjacent  to  wetlands  because  this 
approach  would  result  in  significant 
impacts  on  disposal  capacity  and  cause 
major  disruptions  in  current  municipal 
solid  waste  management.  There  would 
be  reduced  capacity  if  MSWLFs  located 
in  wetlands  were  required  to  close  and 
siting  of  MSWLFs  in  those  States  where 
large  areas  are  included  under  the 
definition  of  wetlands  would  be 
substantially  hindered.  The  Agency 
believes  the  approach  proposed  today 
for  existing  K^WLFs  in  wetlands 
properly  considers  disposal  capacity 
concerns  and  the  practicable  capability 
of  MSWLF  owners  and  operators. 

4.  Section  258.13    Fault  Areas 

EPA  proposes  to  ban  the  siting  of  new 
imits  of  MSWLFs  in  locations  within  60 
meters  (200  feet)  of  faults  that  have  had 
displacement  in  Holocene  time.  (The 
1-IoIocene  is  a  geologic  time  unit,  known 
as  an  epoch,  that  extends  from  the  end 
of  the  Pleistocene  to  the  present  and 
includes  approximately  the  last  11,000 
years.)  This  requirement  would  be 
consistent  with  the  existing  location 
standard  for  hazardous  waste  facilities 
under  Subtitle  C;  EPA  has  concluded 
that  it  is  appropriate  to  impose  the  same 
requirement  on  MSWLFs  because  EPA 
believes  that  faults  also  may  adversely 
affect  the  structural  integrity  of 
MSWLFs. 

Earthquakes  present  a  threat  to  pubUc 
safety  and  welfare  in  a  significant 
portion  of  the  United  States.  Damage 
and  loss  of  life  in  earthquakes  occur  as 
a  result  of  surface  displacement  along 


faults  (surface  faulting)  and  ground 
motion  (shaking),  as  well  as  secondary 
effects  of  the  shaking  such  as  groimd  or 
soil  failure.  Today's  proposed  standard 
is  designed  to  protect  facilities  from 
deformation  (i.e.,  bending  and  warping 
of  the  earth's  surface)  and  displacement 
(i.e.,  the  relative  movement  of  any  two 
sides  of  a  fault  measured  in  any 
direction)  of  the  earth's  siuface  that 
occur  when  the  fault  moves.  "The  best 
protection  for  MSWLFs  is  to  avoid  faults 
subject  to  displacement  and  the  zone  of 
deformation. 

The  Agency  is  not  proposing  a 
standard  for  existing  MSWLFs  located 
over  faults.  EPA  considered  requiring 
existing  units  located  over  faults  to 
dose  over  a  period  of  time;  however, 
insufficient  information  exists  that 
would  justify  the  closure  of  these  units. 
EPA  requests  comment  on  this  issue. 

The  effects  of  deformation  drop  off 
rapidly  as  distance  from  the  fault 
increases.  Since  the  greatest  degree  of 
deformation  occurs  along  the  fault  with 
the  greatest  displacement  (usually  the 
main  fault],  the  farther  away  the 
MSWLF  is  from  the  main  fault,  the  less 
likely  it  will  be  affected  by  deformation. 
Studies  of  main  fault  traces  (i.e..  faults 
that  had  most  displacement  in  an  area) 
suggest  that  most  deformation  occurs 
within  60  to  90  meters  of  faults  that  have 
had  displacement  in  Holocene  time. 
Since  the  60-meter  setback  is  measured 
bom  any  fault,  not  just  the  main  fault 
trace.  EPA  believes  that  a  60-meter 
distance  bom  any  Holocene  fault 
(surface  or  subsiuface)  would  provide 
ample  protection  against  the  effects  of 
deformation.  U  a  facility  is  located  near 
a  fault,  containment  structiues  (liners, 
leachate  collection  systems,  and  final 
covers)  may  be  inadequate  to  prevent 
release  of  solid  waste  and  hazardous 
constituents  during  an  earthqucdce. 
Outside  of  this  zone,  ground  motion  will 
be  less  severe,  and  containment 
structures  designed  to  withstand  ground 
motion,  as  specified  in  {  258.14 
(described  below),  should  be  adequate 
to  protect  human  health  and  the 
environment. 

Holocene  faults  are  faults  that  either 
were  created  or  experienced 
displacement  in  Holocene  time.  The 
faults  are  a  concern  because  the 
geologic  evidence  indicates  that  faults 
that  have  been  moved  in  recent  times, 
i.e.,  during  Holocene  time,  are  the  ones 
most  likely  to  move  in  the  future.  Faults 
that  have  had  displacement  in  Holocene 
time  are  easier  to  identify  and  date  in 
the  field  than  older  faults  because  this 
epoch  produced  recognizable  geological 
deposits,  and  erosion  and  deposition 
surfaces.  These  faults  are  identifiable  by 
fault  scarps,  offset  streams,  mole  tracks. 


furrows,  and  fault  traces  on  young 
surfaces  with  ground-water  barriers 
marked  by  spring  alignments  and 
vegetation  contrasts. 

EPA's  definition  of  "fault"  is  intended 
to  include  main,  branch,  or  secondary 
faults.  This  definition  would  include 
both  faults  that  appear  at  the  surface 
and  those  that  do  not  have  surface 
expression  (including  the  small  fault 
planes  associated  with  surface  faults). 
Because  only  faults  that  have 
experienced  displacement  in  Holocene 
time  are  of  concern  in  this  standard,  a 
subsurface  or  surface  fault  that  has  not 
disturbed  the  Holocene  deposits  is  not 
included  in  the  definition. 

In  some  areas  of  the  country, 
Holocene  deposits  and  landforms  are 
scares,  such  as  areas  where  glacial 
activity  has  stripped  the  surfidal  ground 
cover  and  left  highly  resistant  rock,  so 
inspection  of  Holocene  deposits  and 
landforms  will  not  yield  enough 
evidence  to  condusively  determine 
whether  there  has  been  recent  faulting 
activity.  In  these  situations,  reference  to 
seismic  epicenter  plots  and  historic 
records  may  be  needed,  and 
identification  and  dose  examination  of 
possible  fault-related  features  expressed 
in  Pleistocene  and  older  deposits  may 
be  necessary  as  well. 

In  1978,  the  U.S.  Geological  Survey 
mapped  the  location  of  Holocene  faults 
in  the  United  States  (Ref.  2).  Maps  of 
identified  Holocene  faults  in  the  United 
States  also  are  avaUable  from  the  States 
of  California  and  Nevada.  Based  on 
these  maps  and  maps  of  MSWLFs,  EPA 
estimates  that  35  percent  of  all  MSWLFs 
are  in  counties  that  contain  faults  that 
have  been  active  in  the  Holocene, 
putting  a  large  number  of  MSWLFs  in 
potentially  threatened  areas.  However, 
the  Agency  does  not  have  data  showing 
how  close  landfills  located  in  these 
counties  are  to  the  active  fadts. 

The  current  Subtitle  C  regulations  for 
hazardous  waste  fadlities  have  the 
same  location  restriction  being  proposed 
in  today's  rulemaking.  The  Agency 
believes  that  this  standard  also  is 
appropriate  for  MSWLFs  because  faults 
also  present  concerns  relating  to  failure 
of  containment  structures  for  MSWLFs. 
In  addition,  the  Agency  believes  that  a 
similar  ban  is  within  the  practicable 
capability  of  new  MSWLFs  because  the 
area  of  the  nation  within  60  meters  bom 
a  Holocene  fault,  i.e.,  the  banned  area,  is 
limited.  EPA  requests  comment  on  both 
the  general  concept  of  a  location 
restriction  based  on  fault  areas  and  the 
specific  eo-meter  setback  requirement 
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5.  Section  258.14    Seismic  Impact  Zones 

Today's  proposal  would  require  the 
owner  or  operator  of  a  new  MSWLF  unit 
in  a  seismic  impact  zone  to  design  the 
unit  to  resist  the  maximum  horizontal 
acceleration  in  hard  rock  at  the  site. 
Seismic  impact  zones  are  defined  as 
areas  having  a  10  percent  or  greater 
probability  that  the  maximum  expected 
horizontal  acceleration  in  hard  rock, 
expressed  as  a  percentage  of  the  earth's 
gravitational  pidl  (g),  will  exceed  O.lOg 
in  250  years. 

The  National  Oceanic  and 
Atmospheric  Administration  and  others 
have  documented  structural  damages 
resulting  firom  earthquakes.  The 
potential  for  damage  to  MSWLFs  from 
earthquakes  can  be  deduced  from 
similar  structures  damaged  by 
earthquakes.  Such  damage  includes 
cracks  in  foundations  and  complete 
collapse  of  structures.  EPA  beUeves  that 
the  adverse  impact  of  siting  MSWLFs  in 
seismic  areas  justifies  the  need  for  a 
comprehensive  standard  to  prevent 
releases  bom  these  facilities.  Types  of 
failtu«  that  may  result  from  ground 
motion  are:  (1)  Failure  of  structures  from 
ground  shaking;  (2)  failure  of  unit 
components  due  to  soil  liquefaction, 
Uquefaction-induced  setUement  and 
landsliding,  and  soil  slope  failure  in 
foundations  and  embankments;  and  (3) 
landsliding  and  collapse  of  surrounding 
structures.  The  background  dociunent 
supporting  this  section  of  the  rule  (Ref. 
2)  provides  examples  of  the  potential 
adverse  effects  on  MSWLFs  that  may 
occur  in  seismic  impact  zones.  The 
Agency  beUeves  that  these  failures  may 
result  in  contamination  of  air,  ground 
water,  surface  water,  and  soil. 
Therefore,  in  order  to  protect  human 
health  and  the  environment,  all 
containment  8tructiu«s,  including  any 
liners,  leachate  collection  systems,  and 
surface  water  control  systems  at  new 
MSWLFs,  must  be  designed  to 
withstand  the  stresses  created  by  peak 
ground  acceleration  at  the  site  from  the 
maximum  earthquake  based  on  regional 
studies  and  site-specific  analyses. 

The  Agency's  proposed  requirement 
translates  to  a  4-percent  probability  of 
exceeding  the  maximum  horizontal 
acceleration  in  100  years.  The  Agency 
believes  that  the  areas  affected  by  the 
proposed  "seismic  impact  zone" 
requirement  represent  the  areas  of  the 
United  States  with  the  greatest  seismic 
risk,  and,  therefore,  this  proposal  would 
be  protective  of  human  health  and  the 
environment. 

The  proposed  performance 
requirement  would  minimize  the  risk  of 
slope  and  liner  failure  due  to  seismic 
activity.  By  minimizing  the  risk  of  failure 


of  the  landfill  slopes,  the  potential  for 
exposure  of  solid  waste  to  the 
atmosphere  and  the  possible 
contamination  of  run-off  by  contacting 
exposed  solid  waste  also  would  be 
reduced.  The  Agency  further  believes 
that  today's  proposal  would  reduce  the 
potential  for  contamination  of  ground 
water  beneath  the  landfill  resulting  frY)m 
failure  of  a  liner. 

Although  S  258.13  of  today's  proposal 
would  prohibit  siting  new  units  on  or 
adjacent  to  active  Holocene  faults 
(faults  that  have  had  displacement  in 
Holocene  time)  to  protect  against 
releases  of  wastes  from  facility  failure 
due  to  fault  rupture,  this  standard  does 
not  address  damage  that  may  occur  as  a 
result  of  earthquake-induced  ground 
motion.  Studies  indicate  that  ground 
motion  is  more  important  as  a  failure 
mechanism  than  fault  ruptiu-e,  and  not 
all  earthquakes  are  manifested  by 
surface  faulting  (Ref.  2).  Ground  motion 
resulting  from  earthquakes  without 
associated  surface  faulting  has  been 
found  in  some  cases  to  be  two  or  three 
times  that  associated  with  quakes  with 
faulting. 

Maps  depicting  the  potential  seismic 
activity  across  the  United  States  at  a 
constant-probability  level  have  been 
prepared  (U.S.  Geological  Survey  Open- 
File  Report  82-1033).  The  maps  indicate 
that  certain  portions  of  the  country  are 
at  a  higher  level  of  seismic  hazard  than 
other  areas.  For  example,  portions  of  the 
eastern  U.S..  although  not  subject  to 
frequent  earthquakes,  are  at  a  higher 
level  of  seismic  hazard  than  portions  of 
the  western  U.S. 

The  process  of  designing  earthquake- 
resistant  components  may  be  divided 
into  three  steps:  (1)  Determining 
expected  peak  ground  acceleration  at 
the  site  from  the  maximum  quake,  based 
on  regional  studies  and  site-specific 
seismic  risk  analysis;  (2)  determining 
site-specific  seismic  hazards  (e.g.,  soil 
liquefaction);  and  (3)  designing  the 
facility  to  withstand  peak  ground 
accelerations.  Various  methods  for 
accomplishing  the  above  steps  are 
available.  Methods  appropriate  to 
individual  MSWLFs  should  be  selected 
by  the  owner  or  operator,  subject  to 
State  approval. 

While  the  existing  Part  257  Criteria 
and  current  Subtitle  C  requirements  do 
not  address  seismic  impact  zones, 
additional  location  restrictions  for 
hazardous  waste  disposal  facilities 
under  Subtitie  C  of  RCRA  are  being 
developed,  and  a  standard  consistent 
with  today's  proposal  is  being 
considered.  "The  Agency  believes  that 
this  standard  is  appropriate  for 
MSWLFs  because  the  concerns  relating 


to  failure  of  containment  structures  are 
the  same  for  any  landfill  regardless  of 
waste  type.  The  Agency  requests 
comment  on  the  approach  proposed 
today. 

6.  Section  258.15    Unstable  Areas 

EPA  is  proposing  to  require  owners 
and  operators  of  new  and  existing 
MSWLF  units  located  in  unstable  areas 
to  demonstrate  to  the  State  the 
structural  stability  of  the  unit.  This 
demonstration  must  show  that 
engineering  measures  have  been 
incorporated  into  the  design  of  the  unit 
to  mitigate  the  potential  adverse  impacts 
on  the  structural  components  of  the  unit 
that  may  result  from  destabilizing 
events. 

Structural  components  include  liners, 
leachate  collection  systems,  final 
covers,  and  run-on  and  run-off  collection 
systems.  Facilities  located  in  unstable 
areas  may  require  extensive  repairs 
and/or  corrective  action  following  the 
occurrence  of  a  natiu'al  or  himian- 
induced  destabilizing  event.  EPA  has 
reviewed  dociunented  events  that 
illustrate  the  problems  of  locating  waste 
management  units  in  unstable  areas 
(Ref.  2).  The  impacts  resulting  from 
natiu'al  or  human-induced  destabilizing 
events  observed  include  rapid 
dispersion  of  contaminants  over  a  large 
area,  contamination  of  municipal  water 
supplies,  and  seepage  of  contaminants 
into  basements. 

EPA  is  proposing  to  define  an 
unstable  area  as  a  location  that  is 
susceptible  to  natural  or  human-induced 
events  or  forces  capable  of  impairing  the 
integrity  of  the  landfill  structural 
components  responsible  for  preventing 
releases.  These  areas  could  include:  (1) 
Subsidence-prone  areas,  such  as  areas 
subject  to  the  lowering  or  collapse  of  the 
land  surface  either  locally  or  over  broad 
regional  areas;  (2)  areas  susceptible  to 
mass  movement  where  the  downslope 
movement  of  soil  and  rock  under 
gravitational  influence  occurs;  (3)  weak 
and  unstable  soils,  such  as  soils  that 
lose  their  ability  to  support  foundations 
as  a  result  of  expansion  or  shrinkage; 
and  (4)  Karst  terrains,  which  are  areas 
where  solution  cavities  and  caverns 
develop  in  limestone  or  dolomitic 
materials. 

National  maps  are  available  that 
locate  Karst  terrains  and  landslide- 
susceptible  areas,  but  weak  and 
unstable  soils  and  subsidence-prone 
areas  appear  to  be  mapped  only 
individually  or  at  the  local  level.  Thus, 
identification  of  existing  MSWLFs  in 
these  unstable  areas,  and  determination 
of  whether  the  proposed  site  of  a  new 
MSWLF  is  in  an  unstable  qrea,  would 
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take  place  on  a  case-by-case  basis 
where  geographic  delineation  of  these 
areas  is  not  available  on  a  national 
scale. 

A  detailed  description  and  discussion 
of  each  of  the  types  of  unstable  areas 
identified  is  contained  in  a  background 
document  (Ref.  2)  and  a  brief  summary 
of  each  type  and  the  potential  threats  to 
MSWLFs  follow. 

Subsidence-prone  areas  are  those 
subject  to  surface  subsidence  because  of 
natural  subsurface  conditions,  such  as 
Karst  formations,  or  human-made 
subsurface  activities,  such  as  fluid 
withdrawal  or  mining.  Subsidence  at  a 
facility  can  result  in  rupture, 
deformation,  or  other  damage  to  liners 
or  final  covers  that  may  release  waste 
directly  into  the  environment 

Areas  susceptible  to  mass  movements 
include  areas  with  evidence  of  ongoing 
slope  failure;  areas  where  a  small 
increase  in  shear  stress  or  a  small 
decrease  in  shear  strength  might  cause 
slope  failure;  areas  where  geologically 
similar  locations  in  the  same  general 
areas  have  failed;  and  areas  in  the 
vicinity  of  pre-existing  slope  failures. 
SusceptibiUty  to  mass  movement  is 
determined  from  geotechnical  and 
geologic  studies. 

"Mass  movement"  covers  a  variety  of 
slope  failiu-es  and  rapid  movement  of 
materials  downslope  by  gravitational 
influences  including  landshdes, 
avalanches,  flows,  creeps,  solifluction, 
block  sliding,  or  a  combination  of  these. 
Mass  movements  are  caused  by 
imbalances  between  the  forces  of 
gravity  (shear  stress)  acting  on  the  mass 
of  soil  or  rock  composing  the  slope  and 
the  shear  strength  of  the  mass.  Human 
activity  and  natural  events  can  increase 
the  shear  stress  acting  on  the  mass  and/ 
or  reduce  the  mass'  shear  strength, 
thereby  causing  failure.  Human-induced 
causes  of  mass  movement  include,  but 
are  not  limited  to,  construction 
operations,  seepage  from  human-made 
sources  of  water,  and  stormwater 
drainage.  Naturally  occurring  slope 
failures  may  be  caused  by  large  volumes 
of  water  from  intense  rains  or  melting 
snows,  vibrations  and  shock  waves 
generated  by  earthquakes,  frost  and 
freeze /thaw  cycles,  or  intense  drying  of 
soils.  Mass  movements,  whether 
naturally  occurring  or  induced,  can 
carry  a  facility  downslope,  rupture  a 
facility  in  place,  or  destroy  facility 
control  and  monitoring  systems. 

Weak  and  unstable  soils  include 
unconsolidated  deposits  subject  to 
differential  and  excessive  settiement. 
This  movement  under  and  around  a 
facility  can  tear  liners,  rupture  dikes, 
render  leacbate  collection  systems 


inoperable,  and  possibly  alter  the 
ground-water  flow. 

Karst  terrains  are  areas  underlain  by 
limestone  and  dolomite  and  often  are 
characterized  by  extensive  solution 
cavities,  sinkholes,  and  fractures. 
Sinkhole  formation,  which  may  occur  in 
certain  types  of  Karst  terrains,  can 
cause  rupture  of  unit  liners  and  covers 
and  can  result  in  collapse  of  the  facility. 
Karst  terrains  also  promote  more  rapid 
movement  of  leachate  from  the  landfill 
due  to  extensive  fractiires  and 
secondary  porosity.  Based  on  map 
overlays  of  Karst  areas  and  MSWLF 
locations,  EPA  estimates  that  4-percent 
of  all  existing  MSWLPs  are  in  Karst 
terrain;  however,  not  all  Karst  terrains 
would  be  considered  imstable  under 
today's  proposal. 

Under  the  proposed  requirement,  the 
owner  or  operator  of  a  new  MSWLF 
must  determine,  and  demonstrate  to  the 
State,  that  the  proposed  site  is  not 
subject  to  any  of  these  destabilizing 
events.  This  demonstration  should  be 
maintained  in  the  facility  file  by  the 
owner  or  operator  as  part  of  the  permit 
application.  The  following  factors 
should  be  considered  in  determining 
whether  an  area  is  unstable:  (1]  Soil 
conditions  that  may  result  in  significant 
differential  setUing  resulting  in  damage 
and  failure  of  dikes,  berms,  or 
containment  structures  (for  example,  the 
presence  of  expansive  clays  that  expand 
when  wet  and  shrink  when  dry);  (2) 
geologic  or  geomorphologic  features 
such  as  mass-movement-prone  areas, 
Karst  terrains,  or  fissures  that  may 
result  in  sudden  or  nonsudden  ground 
movement  and  subsequent  failure  of 
dikes,  berms,  or  containment  structures; 
(3)  human-induced  features  or  events 
(both  surface  and  subsiuface)  such  as 
areas  of  extensive  withdrawal  of  oil, 
gas,  or  water  from  subsurface 
formations  or  construction  operations 
that  may  result  in  sudden  or  nonsudden 
ground  movement  and  subsequent 
failure  of  dikes,  berms,  or  containment 
structures;  and  (4)  any  other  features 
that  historically  indicate  that  a  natural 
or  human-induced  event  may  impair  the 
engineered  structures  of  the  unit  and  for 
which  protective  measures  cannot  be 
designed  to  withstand  the  event,  such  as 
volcanic  activity  areas. 

EPA  is  proposing  to  require  this  case- 
by-case  determination  of  instability 
because  of  the  difficulty  of  clearly 
delineating  unstable  areas  on  a  broad 
scale.  EPA  beUeves  that  case-by-case 
decisionmaking  allows  the  soundest 
analysis  under  the  circumstances. 
Subtitie  C  currendy  does  not  address 
unstable  areas;  however,  the  Subtide  C 
rules  are  being  reviewed  and  standards 
consistent  with  today's  proposal  are 


being  considered.  EPA  believes  that 
today's  standard  is  appropriate  for 
MSWLf  8  because  the  concerns  relating 
to  failure  of  containment  structures  are 
the  same  for  any  landfill  regardless  of 
waste  type. 

Because  failure  of  existing  units  as  a 
residt  of  destabilizing  events  in  unstable 
areas  poses  potential  threats  to  human 
health  and  the  environment,  the  Agency 
is  proposing  that  units  that  cannot  make 
the  structural  stability  demonstration  be 
closed  over  time.  In  EPA's  view, 
continued  operation  of  such  units  would 
only  increase  the  possible  contaminant 
loading  on  the  environment  in  the  event 
of  failure.  In  recognition  of  the 
practicable  capability  of  the  owner  or 
operator  to  secure  a  replacement  site, 
l^A  is  proposing  that  existing  units  in 
imstable  areas  dose  within  five  years  of 
the  effective  date  of  the  rule.  Upon 
closure,  the  owner  or  operator  of  these 
facilities  would  not  be  required  to 
remove  the  waste  from  the  unit  because 
removal  of  the  wastes  involves  certain 
risks,  and  EPA  believes  removal  of  the 
wastes  would  be  a  great  burden  and 
expense  to  owners  and  operators  and 
would  exceed  the  practicable  capability 
of  the  regulated  community. 

EPA  has  selected  five  years  as  a 
phase-out  period  based  upon  the  belief 
that  five  years  is  adequate  time  for 
proper  facility  closure  and  for  siting  and 
construction  of  a  new  facility  in  an 
acceptable  location.  The  activities  that 
EPA  expects  to  occur  during  this  period 
include  hydrogeologic  investigations 
and  site  selection,  land  acquisition,  and 
design,  permitting,  and  construction  of 
the  new  facility,  llie  Agency  is  unable 
to  estimate  the  number  of  facilities  that 
would  be  affected  by  this  requirement. 
EPA  requests  comments  on  the  concept 
of  a  phase-out  period,  the  appropriate 
length  of  the  phase-out  period,  and  the 
number  of  facilities  affected. 

EPA  recognizes  that,  in  some  cases,  it 
may  not  be  possible  to  find  a  suitable 
site  and  construct  a  replacement 
MSWLF  within  five  years.  To  address 
this  situation,  EPA  also  is  proposing  a 
variance  to  the  required  phase-out  that 
woidd  allow  the  State  to  extend  (but  not 
waive)  the  five-year  period  if  no 
"practicable  alternative"  is  available 
and  if  the  existing  MSWLF  unit  will  not 
pose  a  substantial  risk  to  human  health 
and  the  environment  The  Agency 
believes  this  variance  is  appropriate  and 
justifiable  under  section  4010  of  RCRA, 
which  allows  EPA  to  consider  the 
"practicable  capability"  of  facilities  to 
comply  with  the  Criteria.  The  variance 
would  allow  for  State  flexibihty  to 
determine  the  length  of  the  time 
extension  and  to  require  any  interim 
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controls  necessary  to  protect  human 
health  and  the  environment.  During  the 
extension  period,  the  owner  or  operator 
would  be  responsible  for  meeting  all 
other  applicable  requirements  in  today's 
proposal. 

In  deciding  whether  to  grant  a 
variance,  EPA  would  expect  the  State  to 
consider  whether  (1)  it  currently  is  not 
economically  feasible  to  find,  develop, 
and  operate  a  new  site;  (2)  it  currently  is 
not  logistically  feasible  to  locate  a  new 
MSWLF  in  a  more  suitable  area  (e.g.,  the 
only  suitable  property  is  already 
developed  or  is  located  too  far  horn 
collection  centers);  or  (3)  legal  barriers 
exist  to  the  siting,  acquisition,  or 
operation  of  the  landfill  in  suitable  areas 
(e.g.,  jurisdictional  restrictions  do  not 
allow  wastes  from  one  municipality  to 
be  disposed  of  in  the  jurisdiction  of 
another).  If  such  conditions  exist,  and 
the  risks  associated  with  continued 
operation  during  the  extended  period  of 
time  do  not  pose  undue  threats  to 
human  health  and  the  environment,  a 
variance  may  be  appropriate.  A  specific 
risk  level  is  not  being  proposed  because 
the  Agency  believes  that  such  a  decision 
is  best  left  to  the  States,  who  must 
weigh  the  various  alternatives. 

The  Agency  recognizes  that  States 
may  interpret  the  above  criteria  in 
various  ways,  and  that  decisions  may  be 
based  on  site-specific  conditions.  The 
Agency  believes  that  this  is  appropriate, 
since  the  States  are  in  a  better  position 
than  EPA  to  determine  whether  a 
specific  facility  should  be  granted  an 
extension. 

Although  it  may  be  difficult  to  site  a 
new  MSWLF  within  the  proposed  five- 
year  period,  EPA  does  not  intend  that 
States  grant  unlimited  time  extensions 
to  units  located  in  unstable  areas. 
Various  alternatives,  such  as 
regionalization  of  disposal  facilities, 
recycling  and  source  reduction, 
municipal  waste  combustion  (i.e., 
incineration),  and  the  use  of  transfer 
stations,  are  available  to  manage 
wastes.  These  alternatives  can  be  used 
to  overcome  environmental,  logistical, 
legal,  or  economic  barriers  to  siting  new 
landfills. 

EPA  requests  comments  on  whether 
other  location  restrictions  such  as  these 
or  others  in  addition  to  those  proposed 
today  should  be  imposed  for  MSWLFs. 

C.  Subpart  C — Operating  Criteria 

The  requirements  of  this  Subpart 
would  apply  to  all  new  and  existing 
MSWLFs.  These  requirements  address 
day-to-day  activities,  such  as 
application  of  daily  cover  (necessary  to 
reduce  immediate  threats  to  public 
health),  and  long-term  activities,  such  as 
post-closure  care  (necessary  to  minimize 


or  eliminate  the  possibility  of  the  release 
of  contaminants  to  the  environment). 

1.  Section  258.20  Procedures  for 
Excluding  the  Receipt  of  Hazardous 
Waste 

Section  258.20  of  today's  proposal 
would  require  the  owner  or  operator  of 
an  MSWLF  to  implement  a  program  to 
detect  and  prevent  attempts  to  dispose 
of  hazardous  wastes  (regulated  under 
Subtitie  C  of  RCRA)  and  PCB  wastes  at 
the  facility  (regulated  under  the  Toxic 
Substances  Control  Act).  EPA  does  not 
intend  for  this  regulation  to  limit  the 
legal  disposal  in  MSWLFs  of  very  small 
quantity  generator  (VSQG)  hazardous 
waste  (hazardous  waste  generated  at  a 
rate  of  less  than  100  kg  per  month), 
certain  wastes  containing  PCBs  at 
concentrations  less  than  50  ppm,  and 
empty  pesticide  containers  that  have 
been  properly  rinsed  in  accordance  with 
the  label  instructions  as  specified  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  and 
regulations  in  40  CFR  Part  165.  Today's 
proposal  also  does  not  restrict  the 
disposal  in  MSWLFs  of  HHW,  which  is 
exempt  from  EPA's  hazardous  waste 
rules;  however,  the  Agency  strongly 
endorses  HHW  collection  programs  and 
recommends  the  management  of 
collected  HHW  in  hazardous  waste 
management  facihties. 

Widi  regard  to  the  disposal  of  PCBs, 
regulations  promulgated  under  the  Toxic 
Substance  Conti-ol  Act  (TSCA)  specify 
MSWLF  disposal  as  proper  for  limited 
categories  of  PCB  materials.  Such 
materials  include  drained  PCB- 
contaminated  electrical  equipment  (i.e., 
equipment  that  formerly  contained  50  to 
500  ppm  of  PCBs  in  dielectric  fluids), 
drained  hydraulic  and  heat  transfer 
equipment,  and  "PCB  articles"  (see  40 
CFR  761.3  and  761.60(b)(5))  tiiat 
previously  contained  50  to  500  ppm  of 
PCBs  and  that  have  been  drained  of 
free-flowing  liquids.  Most  significantly, 
TSCA  disposal  regulations  generally 
allow  the  disposal  in  MSWLFs  of  "small 
capacitors"  that  contain  less  than  three 
pounds  of  PCB  dielectria  These  small 
capacitors  frequentiy  are  found  in 
fluorescent  light  ballasts,  high-intensity 
discharge  lighting  power  supplies,  and  a 
variety  of  consumer  appliances,  such  as 
microwave  ovens  and  air  conditioners. 

Measures  that  MSWLF  owners  and 
operators  must  incorporate  in  their 
programs  to  exclude  receipt  of 
hazardous  waste  include,  at  a  minimum, 
random  inspections  of  incoming  loads, 
inspection  of  suspicious  loads, 
recordkeeping  of  inspection  results, 
training  of  personnel  to  recognize 
hazardous  waste,  and  procedures  for 
notifying  the  proper  State  authorities  if  a 


regulated  hazardous  waste  is  found  at 
the  facility.  The  State  may  require 
additional  program  elements. 

The  random  load  checking  program  is 
a  crucial  deterrent  to  illegal  disposal. 
Such  a  program  might  include 
designation  of  an  inspector  to  examine 
several  random  loads  throughout  facility 
operations.  The  loads  could  be 
discharged  at  a  designated  location 
separate  from  landfilling  operations, 
broken  down  with  hand  tools,  and 
visually  inspected  for  indications  that 
suspicious  containers  may  hold  Subtitle 
C  hazardous  wastes.  The  rule  could 
require  that  records  be  kept  of  each  load 
inspection.  The  records  should  include 
the  date,  time,  name  of  the  hauling  firm, 
driver,  source  of  the  waste,  vehicle 
identification  numbers,  and  all 
observations  made  by  the  inspector. 

Each  MSWLF  would  be  required  to 
train  all  necessary  personnel  to  identify 
potential  sources  of  Subtitie  C 
hazardous  wastes.  At  a  minimum,  this 
should  include  supervisors,  spotters, 
designated  inspectors,  equipment 
operators,  and  weigh  station  attendants. 
The  training  should  emphasize 
familiarity  with  containers  and  labels 
typically  used  for  hazardous  wastes  and 
other  hazardous  materials.  If  Subtitle  C 
hazardous  waste  is  found  in  any  load 
inspected,  or  otherwise  found  at  the 
facility,  the  owner  or  operator  f  hould 
promptly  notify  the  State.  The  owner  or 
operator  should  cordon  off  the  area 
where  the  material  was  deposited  and 
make  efforts  to  carry  out  proper 
cleanup,  transport,  and  disposal  of  the 
material  at  a  permitted  hazardous  waste 
management  facility. 

In  developing  this  proposal,  EPA 
considered  specifying  the  program  in 
detail,  delineating  all  activities  and 
procedures  needed  to  exclude 
hazardous  waste.  The  Agency  decided 
against  a  strictly  defined  program 
because  each  landfill  will  receive 
different  amounts  of  waste  that  could 
contain  questionable  material.  Today's 
proposal  gives  States  and  MSWLF 
owners  and  operators  flexibility  in 
implementing  this  requirement. 

2.  Section  258.21  Cover  Material 
Requirements 

EPA  proposes  to  strengthen  the  cover 
material  criterion  imposed  under 
§  257.3-6  of  die  existing  Subtitle  D 
Criteria  to  require  the  application  of 
suitable  cover  material  at  the  end  of 
each  operating  day,  or  at  more  frequent 
intervals,  if  necessary,  to  control  disease 
vectors,  fires,  odors,  blowing  litter,  and 
scavenging.  MSWLFs  receive  wastes 
that  consist  of  a  wide  variety  of 
materials.  In  particular,  such  facilities 
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receive  wastes  that  contain  putrescibie 
materials.  As  discussed  in  the 
background  document  for  this  section  of 
the  proposal  (Ref.  3),  the  disposal  of 
such  materials  in  MSWLFs  results  in 
conditions  conducive  to  the  harborage 
of  rodents  and  other  disease  vectors. 
EPA  is  proposing  this  requirement 
because  problems  associated  with 
putrescibie  waste  at  MSWLFs  are 
alleviated  in  part  by  cover  material.  In 
addition,  45  States  and  Territories 
require  daily  cover,  suggesting  that  this 
is  an  effective  procedure  and  that,  by 
not  requiring  daily  cover,  the  current 
Criteria  are  not  sufficient. 

Cover  material  serves  several  specific 
purposes  for  protecting  human  health 
and  the  environment:  (1)  It  helps  in 
disease  vector  and  rodent  control;  (2)  it 
helps  contain  odor,  litter,  and  air 
emissions,  which  may  threaten  human 
health  and  environment  and/or  be 
aesthetically  displeasing;  (3}  it  lessens 
the  risk  and  spread  of  fires;  and  [4]  it 
reduces  infiltration  of  rainwater  by 
increasing  run-off  and  thereby  decreases 
leachate  generation  and  surface  and 
ground-water  contamination.  As  an 
additional  benefit,  cover  enhances  the 
site  appearance  and  utihzation  after 
completion. 

EPA  has  not  specified  the  type  or 
amount  of  cover  material  to  be  used, 
leaving  the  determination  of  "suitable 
material"  and  minimum  depth  up  to  the 
State;  however,  EPA  recommends  that  a 
six-inch  depth  of  compacted  earthen 
material  be  used  as  cover  material. 
Tests  have  shown  that  6  inches  of 
compacted  sandy  loam  prevent  fiy 
emergence;  daily  (or  more  fi-equent) 
cover  has  been  shown  to  reduce  the 
attraction  of  birds  and  to  discourage 
rodents  from  burrowing  into  the  waste. 
In  addition,  45  States  and  Territories 
already  specifically  require  6  inches  of 
daily  cover  and  it  is  considered  an 
accepted  practice  at  most  MSWLFs. 
This  and  other  aspects  of  cover  material 
are  discussed  in  the  background 
document  for  this  section  (Ref.  3). 

Today's  proposal  allows  the  States  to 
temporarily  waive  the  daily  cover 
requirement  on  a  case-by-case  basis  in 
the  event  of  extreme  seasonal  climate 
conditions,  such  as  heavy  snow  or 
severe  fi«ezing,  that  make  meeting  the 
requirement  impractical.  This  provision 
would  allow  the  State  to  consider  the 
practicable  capability  of  the  regidated 
community.  EPA  requests  comments  on 
the  appropriateness  of  the  frequency 
and  depth  of  cover  application  and  on 
whether  there  are  other  reasons  for 
exempting  daily  cover.  EPA  also  is 
requesting  comments  on  the 


acceptability  of  cover  materials  other 
than  earthen  materials  (e.g.,  foams). 

3.  Section  258.22  Disease  Vector  Control 

Today's  proposal  would  require  that 
each  owner  or  operator  of  an  MSWLF 
prevent  or  control  on-site  disease  vector 
populations  using  appropriate 
techniques  to  protect  human  health  and 
the  environment.  This  requirement  is 
consistent  with  existing  S  257.3-8,  which 
states  that  "[t]he  facility  or  practice 
shall  not  exist  or  occur  unless  the  on- 
site  population  of  disease  vectors  is 
minimized  through  the  periodic 
application  of  cover  material  or  other 
techniques  as  appropriate  so  as  to 
protect  pubUc  health." 

Municipal  wastes  are  known  to 
contain  pathogenic  bacteria,  parasites, 
and  viruses  that  can  infect  humans  and 
animals.  These  wastes  also  provide  food 
and  harborage  fix)m  rodents,  flies,  and 
mosquitoes  diat  then  transmit  disease 
organisms  to  htunans  and  animals. 

The  performance  criterion  set  forth  in 
this  section  would  provide  States  and 
MSWLF  owners  and  operators 
flexibility  in  meeting  this  requirement  to 
accommodate  site-specific  differences  in 
vectors  and  in  appropriate  control 
technologies  and  mechanisms.  Today's 
proposed  standard  to  control  disease 
vectors  is  intended  to  prevent  the 
facility  from  being  a  breeding  ground, 
habitat,  or  a  feeding  area  for  c^sease 
vector  populations.  The  requirements  for 
vector  control  are  to  be  undertaken  in 
conjunction  with  the  cover  material 
requirements  in  S  258.21.  Cover  material 
applied  at  the  end  of  each  operating  day 
reduces  the  availability  of  food  and 
harborage  for  rodents  and  other  vectors 
and  thus  may  be  adequate  in  most  cases 
to  meet  the  performance  criterion  for 
disease  vector  control;  however,  if  cover 
material  requirements  prove  insufficient 
to  ensure  vector  control,  this  criterion 
would  require  that  other  steps  be  taken 
by  the  owner  or  operator  to  ensure  such 
control.  The  background  document  for 
this  section  discusses  various  methods 
for  minimizing  disease  vectors  (Ref.  3). 

4.  Section  258.23  Explosive  Gases 
Control 

The  decomposition  of  solid  waste  (in 
particular,  household  waste)  produces 
methane,  an  explosive  gas.  The 
accumulation  of  methane  gas  in  MSWLF 
structiu^s  or  nearby  off-site  structiu«s 
can  result  in  fire  and  explosions, 
potentially  injuring  or  killing  employees, 
users  of  the  disposal  site,  and  occupants 
of  nearby  structures,  in  addition  to 
damaging  containment  structures 
resulting  in  the  emission  of  toxic  fumes. 
Several  incidents  resulting  in  deaths  are 


discussed  in  the  background  document 
(Ref.  3). 

For  this  reason,  EPA  established  an 
explosive  gas  criterion  in  S  257.3-8  of 
the  original  Subtitle  D  Criteria  to 
regulate  the  concentration  of  methane  in 
facility  structures  and  at  the  property 
boundary.  This  requirement  is  expanded 
in  today's  proposaL  The  lower  explosive 
limit  (I£L]  of  a  gas  is  the  lowest  percent, 
by  volume,  of  that  gas  in  a  mixture  of 
explosive  gases  that  will  propagate  a 
flame  in  air  at  25*C  and  atmospheric 
pressure  at  sea  level.  Today's  proposal 
woidd  require  that  the  concentration  of 
methane  generated  by  the  MSWLFs  not 
exceed  25  percent  of  the  LEL  in  facility 
structures  (excluding  gas  control  or 
recovery  system  components)  and  the 
LEL  itself  at  the  property  boundary.  EPA 
based  its  selection  of  the  25  percent 
figure  for  the  Criteria  on  a  safety  factor 
recognized  by  other  Federal  agencies  as 
being  appropriate  for  similar  situations 
(Ref.  3);  however,  the  Agency  concluded 
that  a  25  percent  criterion  was 
unnecessary  at  the  property  boundary 
because  gases  at  or  below  the  LEL  at  the 
property  boundary  will  become 
somewhat  diffused  before  passing  into  a 
structure  beyond  the  property  boundary. 
For  these  reasons.  EPA  continues  to 
beUeve  that  the  LEL  standard  would 
provide  an  adequate  safety  margin 
against  off-site  explosions.  The  Agency 
believes  that  these  limits  are  protective 
of  human  health  and  the  environment 
while  not  being  tmduly  restrictive. 

Further,  the  proposal  includes  routine 
subsurface  and  facility  structure  gas 
monitoring  requirements  and  a 
requirement  that  if  methane  exceeds  the 
limits  specified,  the  owner  or  operator 
must  take  necessary  steps  to  ensure 
protection  of  human  health  and 
immediately  notify  the  State  of  tho  level 
detected  and  the  steps  taken  to  protect 
human  health.  Such  steps  could  include 
evacuation  and  ventilation  of  affected 
buildings.  In  addition,  the  Agency  is 
proposing  that  the  owner  or  operator 
submit  a  remediation  plan  to  the  State 
within  14  days  of  limits  having  been 
exceeded.  This  remediation  plan  must 
describe  the  nature  and  extent  of  the 
problem  and  the  proposed  remedy. 
Examples  of  appropriate  remedies 
include  installation  of  interceptor  gas 
collection  trenches,  venting  in 
structures,  and  subsurface  gas 
withdrawal.  The  owner  or  operator 
would  be  required  to  implement  the  plan 
after  State  approval. 

In  reviewing  damage  cases  that  have 
occurred  as  a  result  of  methane 
migration  from  landfills,  the  Agency  has 
noted  that  many  of  these  incidents  have 
occurred  since  promulgation  in  1979  of 
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the  wfigtjng  Criteria,  which  do  not 
require  routine  gaa  monitoring.  The 
Agency  believet  many  of  these 
instances  could  have  been  prevented  if 
routine  monitoring  had  been  conducted 
to  detect  the  dangerous  levels  prior  to 
the  incident.  This  issue  is  further 
discussed  in  the  background  document 
(Ref.  3).  Early  warning  would  allow  die 
owner  or  operator  to  take  action  to 
prevent  catastrophic  events. 

Because  methane  has  been  the 
principal  source  of  explosions 
associated  with  solid  waste  disposal, 
EPA  proposes  to  require  monitoring  only 
for  methane  at  this  time.  EPA  may 
require  monitoring  for  other  gases  if  new 
information  develops  at  a  later  time 
indicating  that  there  are  other  gases  that 
pose  problems;  however,  EPA  currently 
does  not  have  sufiRcient  information  on 
other  gases  generated  to  justify  requiring 
owners  and  operators  to  monitor  for 
them. 

EPA  is  proposing  that  methane 
menitoring  be  conducted  at  least 
quarterly.  As  mentioned  earlier, 
monitoring  would  provide  early  warning 
of  potential  me&ane  build-up  Uiat  may 
lead  to  explosions.  Hie  Agency  believes 
that  quarteriy  monitoring  is  a 
reasonable  minimum  frequency  that 
accounts  for  the  seasonal  variations  in 
subsurface  gas  migration  patterns.  The 
Agency  recognizes  that  site-specific 
conditions  may  require  more  frequent 
monitoring,  e.g.,  when  facilities  are  near 
residential  areas  or  enclosed  in 
structures,  and  encourages  States  to 
require  additional  monitoring  as 
necessary.  Tliere  also  may  be  limited 
situations  (e.g.,  in  very  remote  areas) 
where  less  fteqnent  monitoring  may  be 
sufficient.  EPA  requests  comment  on 
these  situations  and  the  appropriateness 
of  the  minimum  monitoring  frequency 
specified  in  today's  proposal. 

Monitoring  is  intend^  to  ensure  that 
the  performance  standard  is  being  met 
at  the  MSWLF.  EPA  considered 
specifying  the  type  of  monitoring  and 
monitoring  devices,  but  such  an 
approadi  would  not  allow  the 
consideration  of  site-specific  factors  in 
establishing  the  ai^iropriate  monitoring 
system.  The  proposal  would  allow  State 
fiexibility  in  detMinining  the  appropriate 
monitoring  requirements  on  a  case-by- 
case  basis. 

Site-specific  factors  to  be  considered 
when  determining  the  type  and 
frequency  of  monitoring  are  discussed  in 
an  Agency  guidance  manual  (Ref.  12]. 
Factors  to  be  considered  in  determining 
the  type  and  frequency  of  monitoring 
include:  soil  conditions,  hydrogeologic 
conditions  surrounding  the  disposal  site, 
hydraulic  conditions  surrounding  the 
disposal  site,  and  the  location  of  facility 


structures  and  relative  to  property 
boundaries.  These  factors  control  the 
rate  and  extent  of  gas  migration  and  are 
discussed  further  in  the  guidance 
manual  (Ref.  12). 

Monitwing  in  a  facility  structure 
normally  should  be  performed  after  the 
building  has  been  closed  overnight  or 
for  a  weekend  because  these  are  the 
times  when  the  most  dangerous 
conditions  are  likely  to  exist.  Sampling 
should  be  done  in  confined  areas  where 
gas  may  accumulate,  such  as  in 
basements,  ctswI  spaces,  attics  near 
floor  cracks,  and  ground  subnirface 
utility  connections.  Gas  recovery  and 
gas  ccMitrol  equi{Mnent,  however,  need 
not  be  sampled.  If  all  the  readings  are 
less  dian  25  percent  L£L,  the  MSWLF 
would  be  in  compliance;  however,  the 
presence  of  any  methane  in  a  facility 
structure,  even  in  concentrations  below 
25  percent  LEL,  should  be  considered  a 
problem  that  deserves  attention  and 
steps  should  be  taken  to  ensure  that  the 
level  of  methane  does  not  reach 
explosive  levds.  EPA  recommends  that 
continuous  monitoring  devices  be  used 
in  faciUty  structures  at  the  landfill  site. 

For  monitoring  along  property 
boundaries,  at  least  two  monitoring 
points  should  be  located  along  the 
pn^rty  boimdaries  closest  to 
residences  or  other  potentially  affected 
structures.  The  exact  location  of  these 
points  should  take  into  account  any  gas- 
permeable  seams.  In  selecting  the 
sampling  points,  some  of  the  factors  to 
consider  include  dry  sand  or  gravel 
pockets,  alignment  with  an  off-site  point 
of  concern,  proximity  of  the  waste 
deposit,  areas  where  there  is  dead  or 
unhealthy  vegetation  that  mi^t  be  due 
to  gas  migration,  and  areas  where 
underground  construction  may  have 
created  a  natural  path  for  gas  flow  [e.g., 
utility  lines). 

Monitoring  should  be  conducted  at  the 
property  boundaries  ideally  when  the 
soil  surface  has  been  wet  or  fiozen  for 
several  days  because  this  is  when  levels 
are  expected  to  be  greatest  (Ref.  12).  The 
results,  location,  date,  and  time  of 
monitoring  should  be  recorded.  If  any  of 
the  readings  are  equal  to  or  greater  than 
the  LEL.  the  facility  would  not  be  in 
ccnnpliance.  It  may  be  necessary  to 
repeat  the  tests  at  a  later  date  or  under 
different  climatic  conditions  to  verify 
the  readings.  Where  active  control 
systems  are  being  used,  samples  should 
be  taken  «\^n  aU  pumps  have  been  shut 
down  for  their  maximum  time  during 
normal  operation. 

Monitoring  at  the  property  boundary 
could  be  accomplished  by  using  a 
permanent  well  or  a  portable  monitoring 
device.  Tlie  device  should  be 
determined  by  the  State  on  a  case-by- 


case  basis.  EPA  has  provided  additional 
guidance  on  types  of  monitoring  devices 
that  could  be  used  (Ref.  12).  The  Agency 
suggests  that  methane  at  a 
concentration  just  below  the  LEL  at  a 
monitoring  point  may  indicate  a  major 
problem  and  should  not  be  ignored.  The 
appropriate  action  would  depend  on  the 
proximify  of  off-site  structures,  possible 
pathways,  and  other  factCHV.  In  all 
cases,  an  evaluation  should  be  made  so 
that  the  danger  of  explosion  is 
minimized. 

5.  Section  258.24  Air  Criteria 

The  existing  Criteria  in  Part  257 
prohibit  the  open  burning  of  solid  waste 
but  allow  infraquent  burning  of 
agricultural  wastes,  silvicultural  wastes, 
land  clearing  debris,  diseased  trees, 
debris  from  emergency  cleanup 
operations,  and  ordnance.  Today's 
proposal  under  S  256.24  maintains  this 
standard.  Requirements  for  compliance 
with  State  Implementation  Plans  (SIPs) 
under  section  110  of  the  Clean  Air  Act 
(CAA)  would  remain  unchanged  from 
the  Part  257  Criteria. 

The  Agency  believes  that  any 
infrequent  burning  of  the  waste  types 
listed  above  should  be  conducted  in 
areas  dedicated  for  that  purpose  and  at 
a  distance  away  from  the  landfill  unit  so 
as  to  preclude  the  accidental  burning  of 
other  solid  waste.  For  the  purposes  of 
this  proposal  agricultural  waste  does 
not  include  empty  pesticide  containers 
or  waste  pesticides. 

Open  burning,  which  is  the 
imcontroUed  or  unconfined  combustion 
of  solid  wastes,  is  a  potential  health 
hazard,  damages  properfy,  and  can  be  a 
threat  to  public  safety.  For  example, 
smoke  from  open  burning  can  reduce 
aircraft  and  automobile  visibiUfy  and 
has  been  linked  to  automobile  accidents 
and  death  on  expressways.  The  air 
emissions  associated  with  open  burning 
are  much  higher  than  those  associated 
with  incinerators  equipped  with  air 
pollution  control  devices.  Combustion  in 
a  trench  or  pit  incinerator  is  considered 
the  equivalent  of  open  burning  because 
particulate  emissions  from  trench  and 
pit  incinerators  equal  or  exceed  those 
from  open  burning. 

As  stated  earlier,  EPA  originally 
estabhshed  the  ban  on  open  burning  in 
the  1979  Criteria.  Commenters  on  the 
proposal  to  the  1979  Criteria  questioned 
the  necessity  for  that  ban,  stating  that 
open  burning  reduces  the  volume  of 
solid  waste  and  helps  control  disease 
vectors.  The  Agency  recognized  that 
some  volume  reducti<Hi  is  achieved,  but 
no  data  were  provided  that  disease 
vectors  were  significantly  reduced.  EPA 
established  the  ban  on  open  burning  of 
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these  wastes  because  the  hazards  posed 
to  human  health  (e.g.,  increase  in 
particulate  emissions,  decreased  safety] 
outweighed  any  benefits  derived  from 
the  practice.  Since  the  promulgation  of 
the  current  Part  257  Criteria,  the  Agency 
has  not  received  any  new  data  that 
would  contradict  this  conclusion. 
Therefore,  EPA  is  retaining  the  open 
burning  prohibition  in  today's  proposal. 

The  Agency  is  aware  that  some  States 
allow  certain  communities  to  open  bum 
routinely  municipal  solid  waste  under 
certain  circumstances.  Such 
communities  usuaUy  generate  small 
amounts  of  waste  and  are  in  remote 
areas.  The  major  advantage  claimed  is 
substantial  volume  reduction  in  the 
waste  to  be  disposed  of,  thus  extending 
landfill  life.  These  communities  assert 
that  disposal  costs  would  increase 
dramatically  if  there  were  strict 
enforcement  of  the  Federal  ban  on  open 
burning;  however,  these  communities 
have  not  addressed  the  impacts  on 
human  health  and  the  environment 
resulting  from  the  practice  on  open 
burning,  and,  because  health  and 
environmental  concerns  are  the 
underlying  reason  for  the  ban,  the 
Agency  does  not  intend  to  change  the 
requirement  from  the  1979  Criteria. 
However,  because  EPA  has  received 
these  comments  stating  that  open 
burning  is  a  necessary  disposal  practice, 
the  Agency  is  specifically  requesting 
comment  on  this  issue. 

This  proposal  retains  the  requirement 
that  new  and  existing  MSWLFs  not 
violate  applicable  requirements 
developed  under  a  SIP  approved  or 
promulgated  by  the  Administrator  under 
the  CAA  Section  110,  as  amended.  EPA 
origintdly  instituted  this  requirement 
because  regional  health  concerns 
addressed  through  the  SIPs  clearly  are 
of  concern  under  RCRA  as  well  as  the 
CAA.  Obviously,  RCRA  regulations 
should  not  undermine  the  provisions 
that  implement  the  CAA. 

Recent  studies  conducted  by  the 
Agency  indicate  that  MSWLFs  also 
appear  to  be  a  source  of  air  pollutants. 
Gases  of  decomposition  originate  within 
the  landfill  and  vent  to  the  atmosphere 
by  vertical  migration  and/or  lateral 
migration.  Landfill  gas  is  generated  by 
chemical  reactions  and  by  microbial 
degradation  of  refuse  materials  into  a 
variety  of  simpler  compounds.  Typically, 
landfill  gas  consists  of  approximately  50 
percent  methane,  SO  percent  carbon 
dioxide,  and  trace  constitutents  of 
volatile  organic  compounds  (VOCs)  and 
other  toxic  constituentb.  Pollutants 
commonly  found  in  MSWLF  gas  include 
vinyl  chloride,  benzene, 
trichloroethylene,  and  methylene 


chloride.  It  is  estimated  that 
approximately  200,000  metric  tons  of 
nonmethane  organlcs  per  year  are 
emitted  nationwide  bom  existing 
MSWLFs.  Some  of  these  compounds  can 
create  an  odor  nuisance  while  the  VOCs 
and  other  toxic  emissions  can  constitute 
a  health  hazard.  This  is  in  addition  to 
the  dangers  from  the  explosion  potential 
of  methane  (as  described  above). 

Air  emissions  from  MSWLFs  can  be 
controlled  by  collecting  and  controlling 
(or  recovering}  the  extracted  landfill  gas. 
At  approximately  100  landfills,  gas  ia 
collected  and  used  as  recovered  energy. 
Control  systems  can  be  economically 
attractive  due  to  the  energy  recovery 
benefits,  especially  at  larger  landfills. 
There  are  sites  controlling  or  recovering 
landfill  gas  in  many  States,  including 
California,  Maryland,  New  Jersey,  New 
York,  Ohio,  Oregon,  Texas,  Wisconsin, 
and  Washington. 

EPA  has  decided  to  regulate  MSWLF 
afr  emissions  imder  the  CAA  Section 
lll(b}  for  new  landfills  and  Section 
lll(d}  for  existing  landfills.  Under 
Section  lll(d],  EPA  is  preparing  air 
emission  guidelines  that  are  to  be 
adopted  by  States;  they  will  prepare 
plans  for  controlling  existing  sources  of 
MSWLF  air  emissions  according  to  the 
EPA  guidelines.  The  regulations  will  be 
based  on  both  collecting  and  controlling 
landfill  gas.  EPA  plans  to  propose  air 
emission  standards  for  MSWLFs  in  the 
near  future. 

6.  Section  258.25  Access  Requirements 

EPA  is  proposing  to  require  control  of 
public  access  at  new  and  existing 
MSWLFs  to  prevent  illegal  dumping  of 
wastes  and  public  exposure  to  hazards 
at  MSWLFs  as  well  as  to  prevent 
unauthorized  vehicular  traffic.  Access 
control  is  a  key  element  in  preventing 
injury  or  death  at  these  facilities. 
Because  EPA  also  is  concerned  with  the 
unauthorized  dumping  of  hazardous 
waste,  the  proposed  requirement 
expands  on  the  existing  257.3-8  health 
and  safety  criteria,  which  prohibit 
uncontrolled  public  access,  by  adding 
requirements  to  control  illegal  dumping 
of  wastes  and  unauthorized  vehicular 
traffic. 

EPA  proposes  that  MSWLF  owners  or 
operators  control  public  access,  illegal 
dumping,  and  unauthorized  vefadadar 
fraffic  using  natural  and/or  artificial 
barriers,  as  appropriate,  to  protect 
human  health  and  the  environment. 
Steps  needed  to  comply  with  this 
standard  would  be  determined  by  the 
State  on  a  site-specific  basis.  At  some 
facilities,  it  may  not  be  necessary  to 
construct  any  artificial  barriers,  such  as 
fences,  in  order  to  comply  with  this 
criterion.  Such  facilities  include,  for 


example,  those  located  in  remote  areas 
away  from  the  general  public  or  in  areas 
with  mountainous  terrain  or  cliffs  that 
would  make  access  by  the  general 
public  difficult.  Posting  signs  and  gates 
across  access  roads  may  be  sufficient  in 
remote  areas  to  prevent  public  access 
that  could  lead  to  injuries;  however, 
facilities  that  are  located  near 
residential  areas  or  other  public  areas 
may  be  required  to  construct  fences  in 
order  to  control  access.  Unauthorized 
vehicular  traffic  and  illegal  dumping 
could  be  prevented  by  placing  gates 
with  locks  at  all  entrances  to  a  remote 
site.  Other  provisions  may  be  necessary 
on  a  site-by-site  basis. 

Under  the  Subtitle  C  regulations,  the 
owner  or  operator  must  prevent 
unknowing  entry,  and  minimize  the 
possibility  for  unauthorized  entry,  onto 
the  active  portions  of  the  facility.  At  a 
minimum,  a  hazardous  waste  facility 
must  have  a  24-hour  surveillance  system 
or  an  artificial  or  natural  barrier,  such  as 
a  fence  in  good  repair  or  a  fence  in 
combination  with  a  cliff  that  completely 
surrounds  the  active  portion  of  the 
facility,  and  a  means  to  control  entry  at 
all  times.  The  requirements  may  be 
waived  under  Subtitle  C  if  it  can  be 
demonstrated  that  physical  contact  with 
the  waste  or  equipment  will  not  injure 
unauthorized  persons  or  livestock  and 
disturbance  of  the  waste  or  equipment 
will  not  threaten  human  health  cuid  the 
environment. 

These  Subtitle  C  requirements  are 
considered  unnecessary  for  MSWLFs 
because  EPA  believes  ihe  risks 
associated  with  direct  contact  with 
municipal  solid  wastes  are  less  than 
those  associated  with  hazardous  waste. 
Today's  proposal  allows  greater 
consideration  of  site-specific  conditions 
in  establishing  the  appropriate  controls 
than  the  Subtitle  C  regulations  do.  For 
example,  as  discussed  above,  the 
remoteness  of  a  site  may  serve  as  an 
adequate  "natural  barrier"  to  facility 
access.  EPA  beUeves  that  simply 
requiring  owners  or  operators  to  control 
public  access  allows  the  owner  or 
operator  to  implement  a  system  tailored 
to  site-specific  characteristics. 

7.  Section  258.26  Run-on/Run-off  Control 
Systems 

EPA  is  proposing  run-on  and  run-off 
control  requirements.  These 
requirements  are  interrelated  in  that 
diversion  of  nm-on  reduces  the  amount 
of  run-off  that  needs  to  be  collected.  The 
proposal  would  require  that  the  owner 
or  operator  of  an  MSWLF  design, 
construct,  and  maintain  a  run-on  control 
system  to  prevent  flow  onto  the  active 
portion  of  the  MSWLF  during  the  peak 
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discharge  of  a  2S-year  stoim.  The 
purpose  of  the  nm-on  standard  is  to 
minimlKe  the  amoant  of  surface  water 
entering  the  landfill  facility.  Run-on 
controls  prevent:  (1)  Erosion,  which  may 
damage  die  physical  structure  of  the 
landfill  (2)  the  surface  discharge  of 
wastes  in  solution  or  suspoision.  and  (3) 
the  downward  percolation  of  run-on 
through  wastes,  creating  leachate. 
Control  is  accomplished  by  constructing 
diversion  structures  to  prevent  surface 
water  run-on  from  entering  the  active 
portion  of  the  facility.  Diversion 
structures  help  prevent  liquids,  which 
will  eventually  generate  leachate  or 
leave  the  site  as  contaminated  run-off, 
from  coming  into  contact  with  the 
waste. 

The  Agency  believes  that  the  main 
area  of  concern,  with  respect  to  run-on, 
is  die  active  portion  of  the  landfill,  not 
the  landfill  facility  as  a  whole.  In  this 
proposal,  that  part  of  the  facility  or  unit 
that  has  received  or  is  receiving  wastes 
and  has  not  been  closed  as  required  in 
S  258.30  is  defined  as  the  active  portion. 
It  is  at  active  portions  that  run-on  is 
most  likely  to:  (1)  Seep  into  the  exposed 
waste,  contributing  to  the  formation  of 
leachate,  or  (2)  erode  wastes,  or 
constituents  of  them,  and  carry  them 
away  in  surface  water  run-off.  Seepage 
and  erosion  would  not  be  a  problem  at 
inactive  portions  that  have  been  closed 
in  accordance  with  the  closure  Criteria 
specified  in  {  25&30.  The  Agency 
proposes  that  surface  water  run-on  be 
diverted  from  active  portions.  Diversion 
of  run-on  may  be  accomplished  by 
locating  the  active  portion  in  areas 
where  die  topography  naturally  prevents 
run-on,  by  sloping  or  contouring  the 
land,  or  by  constructing  ditches, 
culverts,  or  dikes.  The  capacity  of 
diversion  structures  should  be 
determined  by  the  owner  or  operator 
considering  site  topography,  size  of  the 
drainage  area,  and  size  of  the  active 
portions.  The  Ageacy  chose  the  25-year 
storm  as  the  design  parameter  to  be 
consistent  with  the  standard  in  40  CFR 
Part  264,  which  requires  active  portions 
of  hazardous  waste  landfills  to  be 
protected  from  the  peak  discharge  of  a 
25-year  storm. 

The  quantity  of  run-off  frtim  active 
portions  of  landfills  can  be  minimized 
by  (1)  minimizing  nm-on,  (2)  preventing 
disposal  of  liquid  wastes  in  the  landfill, 
and  (3)  minimizing  the  size  of  the  active 
portion  of  die  landfill.  To  address  run- 
off that  is  generated,  die  Agency 
proposes  to  require  that  the  owner  or 
operator  of  an  MSWUP  design, 
construct,  and  maintain  a  run-off  control 
system  from  the  active  portion  of  the 
landfill  to  collect  and  control  at  least  the 


water  volume  resulting  from  a  24-hour, 
25-year  storm.  Run-off  from  the  active 
portion  of  die  unit  must  be  handled  in 
accordance  with  {  258.27  of  this 
proposal  in  order  to  ensure  that  the 
CWA  NFDES  requirements  and  CWA 
Section  206  and  319  requirements  are 
not  violated.  Again,  the  Agency  chose 
the  24-hour,  25-year  storm  design 
parameter  to  be  consistent  with  the 
standards  for  Subtitle  C  facilities  in  40 
CFR  Part  264. 

By  design,  almost  all  trench  and  area 
fills  in  depressions  or  pits  control  most 
run-off  because  of  surface  contours. 
Owners  and  operators  having  area  fills 
that  do  not  use  depressions  can  control 
run-off  by  building  a  berm  or  dike  on  the 
low  elevation  side:  however,  when 
landfills  using  either  the  trench  or  area 
methods  become  large  or  substantially 
above  grade,  both  run-off  and  leachate 
seeps,  which  often  occur  on  the  outer 
slopes  of  die  fill,  need  to  be  collected. 
Rim-off  that  does  emei:g  from  active 
portions  may  be  collected  by  ditches, 
bernis,  dikes,  or  culverts,  which  direct  it 
(sometimes  by  sump  pimip]  to  surface 
impoundments,  basins,  taiiks,  or 
treatment  facilities.  These  collection 
devices  may  consist  of  temporary 
structures  around  active  portions, 
because  run-off  usually  has  been  in 
contact  with  waste  or  leachete  seeps 
from  active  portions  and  sometimes  is 
collected  via  a  leachate  collection 
system,  it  probably  will  be 
contaminated.  It  is  difficult  to 
differentiate  between  rainwater  run-off 
and  leachate  run-off  at  the  active 
portion  of  a  landfill  unless  an  elaborate 
or  expensive  sampling  program  is 
conducted.  Once  collected,  a  number  of 
options  exist  for  treating  and  disposing 
of  run-off.  These  include  land  treatment, 
treatment  in  surface  impoundments  (e.g., 
evaporation),  or  discharge  to  a  sewer, 
other  treatment  facility,  or  surface 
waters  (if  permitted).  The  background 
document  supporting  this  section  of  the 
rule  (Ref.  3)  discusses  in  further  detail 
25-year  storm  events  and  run-on  and 
run-off  control  requirements. 

8.  Section  258.27  Surface  Water 
Requirements 

Today's  proposal  would  prohibit  any 
MSWLF  unit  bora  (1)  causing  a 
discharge  of  pollutants  into  waters  of 
the  U.S.,  including  wedands,  that 
violates  any  requirements  of  the  CWA, 
including,  but  not  limited  to,  NFDES 
requirements;  and  (2)  causing  a  nonpoint 
source  of  polution  to  the  waters  of  the 
U.S.,  including  wetlands,  that  violates 
any  requirements  of  a  State-wide  or 
area-wide  water  quality  management 
plan  under  Section  208  or  Section  319  of 
the  CWA.  The  surface  water  oiterion 


currendy  in  Part  257  was  retained  in 
today's  proposal  because  EPA  believes 
it  provides  necessary  protection  for 
human  health  and  the  environment. 

EPA  considers  it  essential  that  solid 
waste  activities  not  adversely  affect  the 
quality  of  the  nation's  surface  waters. 
Rivers,  lakes,  and  streams  are  important 
sources  of  drinking  water,  recreational 
resources,  and  habitat  for  a  wide  variety 
of  fish  with  odter  aquatic  organisms. 
Solid  waste  disposal  has  led  to  surface 
water  contamination  from  run-off  of 
leachate,  accidential  spills,  and  drift  of 
spray  occurring  at  landfills.  In  the 
proposed  Criteria,  EPA  seeks  to 
coordinate  its  surface  water 
requirements  under  RCRA,  including 
programs  developed  under  the  CWA  to 
restore  and  maintain  the  integrity  of  the 
waters  of  the  United  States. 

Under  Section  1006  of  RCRA.  EPA  is 
required  to  integrate,  to  the  maximum 
extent  practicable,  the  provisions  of 
RCRA  with  other  statutes,  including  the 
CWA  Under  die  CWA  EPA  conducts 
programs  designed  "to  restore  and 
maintain  the  dhemical,  physical,  and 
biological  integrity  of  the  nation's 
water."  EPA  believes  that  this  goal  also 
is  a  legitimate  objective  for  its 
regulatory  activity  under  RCRA  and  that 
the  Agency  should  use  its  authority 
under  RCRA  to  see  that  CWA  goals  are 
achieved.  Thus,  in  establishing  the 
surface  water  criteria,  EPA  employed 
concepts  and  approaches  use  under  the 
CWA.  The  discharge  of  a  nonpoint 
source  of  pollution  from  solid  waste 
disposal  activities  would  be  required  to 
conform  with  any  established  water 
quality  management  plan  developed 
under  Section  208  or  Section  319  of  the 
CWA.  Not  all  portions  of  a  Section  208 
or  Section  319  plan  are  applicable  to 
solid  waste  disposal  activities,  and  the 
State  would  determine  which 
requirements  under  these  plans  apply. 
Similarly,  the  discharge  of  pollutants 
from  soUd  waste  disposal  activities 
would  be  required  to  comply  with  other 
provisions  of  the  CWA,  including  the 
NPDES  requirements  under  Section  402. 

The  provision  of  §  257.3-3  of  the 
current  Criteria,  which  states  that  "a 
facility  shall  not  cause  a  discharge  of 
dredged  material  or  till  material  to 
waters  of  the  United  States  that  is  in 
violation  of  the  requirements  imder 
Section  404  of  CWA,  as  amended,"  has 
been  included  under  the  wetlands 
section  of  today's  proposed  Part  258 
Criteria. 

9.  Section  258.28  Liquids  Restrictions 

EPA  is  proposing  a  new  requirement 
for  Hquids  restrictions  because  the 
intentional  introduction  of  liquids  into 
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landnils  can  be  a  significant  source  of 
leachate  generation.  Today's  proposal 
would  prohibit  bulk  or  noncontainerized 
liquid  waste  that  are  not  household 
waste  (other  than  septic  waste)  from 
being  disposed  of  in  MSWLFs.  Leachate 
and  gas  condensate  that  is  derived  from 
the  MSWLF  unit  and  recirculated  would 
be  exempt  from  this  prohibition  if  the 
unit  has  been  equipped  with  a 
composite  liner  and  a  leachate 
collection  system  designed  and 
constructed  to  maintain  less  than  30cm 
of  leachate  over  the  liner  in  order  to 
ensure  that  the  recirculated  liquids  are 
managed  properly.  Containers  of  liquid 
waste  could  be  placed  in  MSWLFs  only 
when  the  containers:  (1)  Are  small 
containers  of  the  size  typically  found  in 
household  waste.  (2)  are  designed  to 
hold  liquids  for  use  other  than  storage, 
such  as  a  battery  or  capacitor,  or  (3J 
hold  household  waste. 

By  restricting  the  introduction  of 
liquids  into  landfills  through  a  ban  on 
the  disposal  of  bulk  and  containerized 
liquid  waste,  EPA  expects  to  minimize 
the  leachate  generation  potential  of  the 
landfills,  and  thus  minimize  the  risk  of 
gound-water  contamination.  Twenty-one 
States  and  Territories  already  prohibit 
disposal  of  liquids  and  semiliquid 
wastes  in  MSWLFs.  EPA  believes, 
therefore,  that  this  restriction  is  a  sound 
MSWLF  management  practice. 

The  problems  associated  with  the 
landfill  disposal  of  containerized  liquid 
wastes  arise  upon  the  eventual 
deterioration  of  the  waste  container. 
Liquids  escaping  fix)m  leaking 
containers  will  migrate  to  the  bottom  of 
the  landfill,  acting  as  a  transport  and 
leaching  medium  for  the  wastes 
contained  in  the  landfill.  Liquids 
accimiulating  on  landfill  liners  can 
contribute  to  liner  failure  through 
increased  hydraulic  pressure  and/or 
chemical  interactions.  Increased 
hydraulic  head  due  to  liquid 
acciunulation  can  increase  the  amoimt 
and  rate  of  contaminant  movement  from 
the  landfill  to  the  ground  water. 
Additionally,  when  waste  containers 
degrade,  allowing  their  contents  to 
escape,  they  collapse  under  the  pressure 
of  the  landfill.  This  situation  can  create 
voids  in  the  landfill,  which  can  lead  to 
slumping  and  subsidence  of  the  final 
cover.  Once  the  Integrity  of  the  landfill 
cover  is  lost,  infiltration  of  precipitation 
will  increase,  contributing  to  the 
leachate  generation  in  the  landfill. 
Collapse  of  deteriorated  waste 
containers  and  subsequent  damage  to 
the  cover  material  could  occur  after  the 
post-closure  care  period  of  the  landfill, 
when  ground-water  monitoring  systems 


are  not  maintained  to  detect  ground- 
water contamination. 

Disposal  of  bulk  or  noncontainerized 
liquids  in  landfills  present  the  same 
problems  that  disposal  of  containerized 
liquids  present  once  they  have  leaked 
from  this  containers,  namely,  increased 
mobility  of  wastes  in  the  landfill, 
increased  risk  of  loss  of  liner  integrity 
through  greater  pressure  and/or 
chemical  Interactions,  and  increased 
hydraulic  head,  which  can  increase  the 
rate  and  quantity  of  movement  of 
contaminants  to  the  ground  water. 

EPA  believes  that  the  proposed  ban 
on  the  disposal  of  bulk  or 
noncontainerized  liquids  (except 
nonseptic  waste  from  households  and 
recirculated  leachate  and  gas 
condensate  at  facilities  with  specific 
designs}  will  greatly  reduce  the  quantity 
of  bee  liquids  to  be  managed  in 
MSWLFs,  which,  in  t\im,  will  reduce  the 
risk  of  liner  failure  and  subsequent 
contamination  of  the  ground  water.  The 
ban  on  containerized  fi^e  liquids 
(except  those  from  households)  ivill 
achieve  the  same  purposes  as  the  ban 
on  bulk  Uqulds,  and,  in  addition,  will 
reduce  the  problem  of  subsidence  and 
possible  damage  to  the  final  cover  upon 
eventual  deterioration  of  the  waste 
containers. 

EPA  recognizes  that  landfills  are,  in 
effect,  biological  systems  that  require 
moisture  for  decomposition  to  occur  and 
that  this  moisture  promotes 
decomposition  of  the  wastes  and 
stabilization  of  the  landfill.  Therefore, 
adding  liquids  may  promote 
stabilization  of  the  unit  Some  concern 
has  been  expressed  that  the  Agency 
requirements  would  effectively  place 
landfills  in  a  state  of  "suspended 
animation,"  impeding  stabilization  by 
minimizing  introduction  of  Uqulds.  EPA 
does  not  agree  with  this  argument  for 
several  reasons.  Wastes  received  at 
landfills  already  contain  moisture  (10 
percent  to  35  percent  by  volume).  The 
Agency  believes  that  this  moisture  is 
sufficient  for  decomposition  to  proceed. 
In  addition,  moisture  is  added  from 
rainfall,  and  more  moisture  is  generated 
during  the  decomposition  process. 
Finally,  although  the  Agency  recognizes 
that  moisture  is  necessary  for  waste 
decomposition,  it  does  not  have  data 
that  Indicate  that  allowing  the 
deliberate  introduction  of  liquids  into  a 
unit  for  stabUization  purposes  is 
beneficial  and  outweighs  the  potential 
problems  incurred  bom  increased 
volumes  of  leachate. 

The  intent  of  today's  proposal  is  to 
prohibit  the  disposal  of  bulk  or 
noncontainerized  liquid  waste  at  new 
and  existing  MSWLFs  units.  Household 


waste  (other  than  septic  waste)  is 
exempted  because  it  Is  beyond  the 
practicable  capability  of  owners  and 
operators  to  effectively  restrict  the 
disposal  of  all  household  Uquld  waste. 
Furthermore,  the  primary  purpose  of 
today's  liquids  restrictions  is  to  limit  the 
disposal  of  large-volume  Uqulds  in  the 
landfill.  Septic  wastes  would  not  be 
exempted  because  they  are  easily 
identifiable  and  restricted  if  they  do  not 
pass  the  Uqulds  test  described  below. 

Certain  smaU  containers  (e.g.,  paint 
cans)  and  other  wastes  (e.g.,  batteries) 
would  be  exempt  from  the  containerized 
Uqulds  ban  because  they  are  not  likely 
to  contribute  substantial  amounts  of 
Uqulds  at  most  landfills  and  the 
difficulty  of  opening  and  emptying  them 
appears  to  outweigh  the  smaU  benefit 
gained  (Ref.  3).  EPA  beUeves  that  the  18- 
month  period  between  the  promulgation 
date  and  the  effective  date  of  the  rule 
would  aUow  Uquld  waste  disposers 
adequate  time  to  develop  alternatives  to 
Uquids  disposal  in  MSWLFs. 

Under  this  proposal,  the  owner  or 
operator  would  be  required  to  determine 
if  wastes  (e.g.,  septic  wastes,  municipal 
wastewater  sludge)  are  Uquld  waste  by 
using  the  Paint  Filter  Liquids  Test 
miethod.  This  test  method  (Method  9095) 
already  has  been  adopted  by  the 
Subtitle  C  hazardous  waste  program 
(Ref.  34).  As  discussed  earUer  under  the 
explanation  for  the  proposed  definition 
for  "Uquld  waste."  the  Agency  requests 
comments  on  the  appropriateness  of  the 
soUds  content  measure  as  an  alternative 
to  the  Paint  FUter  Liquids  Test  for 
POTW  sludges  for  defining  Uquld  waste. 

The  Agency  is  proposing  to  allow 
leachate  and  gas  condensate 
recirculation  at  MSWLF  units  that 
incorporate  a  composite  liner  and 
leachate  coUectlon  system  into  their 
design.  Studies  have  indicated  that 
leachate  recirculation  has  certain 
benefits,  which  include  increasing  the 
rate  of  waste  stabilization,  improving 
leachate  quaUty,  and  increasing  the 
quantity  and  quaUty  of  methane  gas 
production.  Leachate  recirculation  also 
provides  a  viable  on-site  leachate 
management  method.  Other  methods  for 
managing  leachate  include  disposal  in 
off-site  POTWs  or  on-site  treatment 
faclUtles.  These  other  methods, 
however,  may  not  be  available  or 
practical  because  of  Umited  POTW 
capacity,  institutional  constraints,  or 
costs.  Recent  studies  conducted  by  EPA 
indicate  that  of  those  facilities  coUectlng 
leachate  (481  MSWLFs  or  5  percent  of 
total),  42  percent  (205  MSWLFs)  are 
recirculating  leachate.  The  Agency 
expects  that  the  number  of  MSWLFs 
collecting  leachate  would  Increase  with 


the  implementation  of  today's  proposed 
design  Criteria  (Subpart  D  of  today's 
proposal). 

The  Agency  recognizes  that  there  are 
potential  operational  problems 
associated  with  leachate  and  gas 
condensate  recirculation  that  may  result 
in  adverse  impacts  on  human  health  and 
the  environment.  These  problems 
include:  (1)  An  increase  in  leachate 
production,  (2)  clogging  of  the  leachate 
collection  system  (LCS),  (3)  buildup  of 
hydraulic  head  within  the  unit,  (4)  an 
increase  in  air  emissions  and  odor 
problems,  and  (5)  an  increase  in  the 
potential  of  leachate  polluant  releases 
due  to  drift  and/or  run-off.  Therefore, 
EPA  is  proposing  tibiat  only  MSWLF 
imits  designed  and  equipped  with 
composite  liners  and  an  LCS 
constructed  to  maintain  less  than  a  30- 
cm  depth  of  leachate  over  the  liner  be 
allowed  to  recirculate  leachate  and  gas 
condensate. 

A  composite  liner  is  a  system 
consisting  of  two  components.  The 
upper  component  must  contain  a  flexible 
membrane  liner  (FML),  and  the  lower 
component  must  contain  at  least  a  three- 
foot  layer  of  compacted  soil  with 
hydraulic  conductivity  of  no  more  than 
IX 10"' centimeters  per  second.  The 
FML  component  must  be  installed  in 
direct  and  uniform  contact  with  the 
compacted  soil  component  so  as  to 
minimize  the  migration  of  leachate 
through  the  FML  if  a  break  should  occur. 
Because  of  the  increased  leachate 
generation  due  to  the  increased  amounts 
of  liquids  and  subsequent  hydraulic 
head  buildup,  EPA  beUeves  that  the 
added  protection  provided  by  a 
composite  liner  is  necessary  to  ensure 
that  contaminant  migration  to  the 
aquifer  is  controlled.  First  the  FML 
portion  of  the  liner  will  increase 
leachate  collection  efficiency  and 
provide  a  more  effective  hydraulic 
barrier.  Second,  the  soil  portion  will 
provide  support  for  the  FML  and  the 
leachate  collection  system  and  act  as  a 
back-up  in  the  event  of  failure  of  the 
FML. 

The  standard  for  the  LCS,  i.e.,  the 
requirement  that  it  be  constructed  to 
maintain  less  than  30  cm  of  leachate 
over  the  liner,  is  the  same  standard 
required  for  LCSs  at  Subtitle  C 
hazardous  waste  units,  and  various 
technologies  are  available  for  meeting 
this  requirement  (Ref.  3).  The 
appropriate  technology  depends  on  the 
size  of  the  unit,  waste  permeability,  and 
climatic  conditions.  LCS  design 
normally  consists  of  a  permeable 
material  placed  on  a  sloping  surface  so 
as  to  allow  the  leachate  to  be  removed 


and  collected.  For  large  units,  a  pipe 
drainage  system  also  may  be  necessary. 

The  Agency  beUeves  that,  because  of 
the  potential  problems  associated  with 
leachate  recirculation  discussed  earlier, 
the  design  requirements  specified  above 
generally  are  necessary  to  ensure 
protection  of  human  health  and  the 
environment;  however,  because  the  data 
that  EPA  has  collected  on  leachate 
recirculation  are  limited  to  laboratory 
studies  (Ref.  24),  the  Agency  is 
requesting  aditional  data  on  leachate 
recirculation,  including  pilot  studies  and 
field  data. 

Prior  to  selecting  today's  proposed 
approach,  the  Agency  considered  a  wide 
range  of  options  for  leachate  and  gas 
condensate  recirculation  and  is 
requesting  comment  on  two  additional 
options.  EPA  considered  allowing 
waivers  to  the  requirement  that  an 
MSWLF  have  a  composite  liner  in  order 
to  recirculate  leachate.  For  example,  the 
waiver  could  be  granted  if  the  owner  or 
operator  could  demonstrate  that:  (1)  The 
unit  is  located  over  ground  water  that  is 
not  a  potential  or  current  underground 
source  of  drinking  water,  and  such 
ground  water  is  not  interconnected  to  a 
potential  or  current  drinking  water 
source;  or  (2)  recirculation  of  leachate  or 
gas  condensate  in  the  absence  of  a 
composite  liner  or  leachate  collection 
system  would  not  result  in 
contamination  of  ground  water;  or  (3) 
recirculation  of  leachate  or  gas 
condensate  in  an  existing  unit  not 
equipped  with  a  composite  liner  or 
leachate  collection  system  would  pose 
lower  risks  to  human  health  and  the 
environment  than  disposal  of  this 
leachate  without  recirculation. 

Because  of  the  previously  mentioned 
operational  problems  associated  with 
leachate  and  gas  condensate 
recirculation  and  the  limited  data 
available,  the  Agency  also  is 
considering  a  ban  on  leachate  and  gas 
condensate  recirculation  as  an 
alternative  to  today's  proposal.  Under 
this  alternative,  for  new  MSWLF  imits, 
the  ban  could  be  instituted  on  the 
effective  date  of  the  revised  Criteria  and 
could  be  phased  in  for  existing  units 
over  a  period  of  time,  possibly  five 
years,  to  allow  for  alternative  leachate 
management  practices  to  be 
implemented.  The  Agency  recognizes 
that  the  area  of  leachate  and  gas 
condensate  recirculation  will  be 
controversial  and,  therefore,  is  seeking 
comment  on  a  number  of  issues.  The 
Agency  is  seeking  comment  on  the 
appropriateness  of  the  proposed  design 
requirements  and  whether  other  designs 
would  provide  adequate  protection,  and 
whether  today's  proposed  requirement 


should  be  modified  to  allow  the  State 
greater  flexibility  in  establishing 
appropriate  design  controls.  The  Agency 
is  requesting  comment  on  the  above 
approaches  to  granting  the  waivers  and 
is  interested  in  receiving  information  on 
how  to  develop  the  necessary  waiver 
demonstrations.  Finally,  EPA  is 
specifically  requesting  comments  on 
banning  leachate  and  gas  condensate 
recirculation. 

10.  Section  258.29  Recordkeeping 
Requirements 

EPA  has  included  a  recordkeeping 
requirement  in  these  proposed  Criteria 
to  ensure  that  a  historical  record  of 
MSWLF  performance  is  maintained.  The 
owner  or  operator  would  be  required  to 
maintain  the  following  records:  Ground- 
water monitoring,  testing,  or  analytical 
data  as  specified  under  Subpart  E  of 
today's  proposal;  gas  monitoring  results; 
inspection  records,  training  procedures, 
and  State  notification  procedures  as 
specified  under  S  258.20  of  today's 
proposal;  and  closure  and  post-closure 
care  plans  required  under  proposed 
§§  258.30(b)  and  258.31(c),  respectively. 
The  required  information  would  be 
recorded  as  it  becomes  available,  and 
maintained  by  the  owner  or  operator  of 
new  and  existing  MSWLFs.  This  section 
consolidates  the  recordkeeping 
requirements  of  other  sections  of  today's 
proposal. 

EPA  believes  that  this  requirement 
would  ensure  the  availability  of  basic 
types  of  information  that  demonstrates 
compliance  with  today's  requirements. 
EPA  has  not  defined  the  time  period  for 
retaining  these  records,  required  that 
reports  should  be  submitted,  nor 
specified  in  what  form  records  should  be 
maintained  because  the  Agency  believes 
it  is  more  appropriate  for  tiiese 
requirements  to  be  specified  by  States, 
which  are  directly  responsible  for 
implementing  these  provisions.  EPA 
believes  this  requirement  is  flexible 
enough  to  allow  the  States  to  estabhsh 
specific  requirements  for  recordkeeping 
and  to  determine  if  additional  records 
should  be  maintained. 

11.  Section  258.30  Closure  Criteria 

Because  of  the  potential  threats  to 
human  health  and  the  environment 
posed  by  MSWLFs,  the  Agency  believes 
that  is  necessary  to  prescribe  minimum 
standards  for  closing  these  landfills. 
Improperly  closed  landfills,  as  discussed 
in  a  back^ound  document  (Ref.  3),  have 
the  potential  for  contaminating  the 
environment  due  to  inadequate  controls 
to  contain  the  wastes  (e.g.,  a  final  cap 
that  erodes  and  fails  to  protect  the 
wastes  fi-om  being  exposed).  For  this 


33342 Fadaral  lUgister  /  Vol.  53.  Na  168.  Tuesday,  Augutt  30.  1968  /  Propoged  Rules 


«« 


reason,  the  Agency  is  proposing  criteria 
for  closure  of  MSWLFs  in  (  258.30  of 
today's  pn^osal  to  ensure  that  owners 
and  operators  prevent  threats  to  human 
health  and  the  environment  caused  by 
improper  landfill  closure. 

The  closure  criteria  proposed  today 
specify  a  closure  performance  standard 
that  the  owner  of  operator  must  meet 
that  will  minimize  the  need  for 
maintenance  after  closure  eind  minimize 
the  formation  and  release  of  leachate 
and  explosive  gases  during  the  post- 
closure  care  period.  Owners  or 
operators  must  prepare  a  closure  plan, 
to  be  approved  by  the  State,  that 
describes  the  activities  to  be  undertaken 
at  the  landfill  to  close  it  in  accordance 
with  the  closure  performance  standard. 
Because  prompt  closure  of  a  landfill  is 
important  to  minimize  potential  threats 
to  human  health  and  the  environment, 
the  Agency  is  proposing  that  closure 
must  begin  promptly  after  the  final 
receipt  of  waste  at  each  landfill  unit  To 
further  ensiire  that  closure  is  conducted 
properly  and  in  a  timely  manner,  the 
owner  or  operator  also  would  be 
required  to  submit  a  certification  for 
each  unit  at  which  closure  had  been 
completed  in  accordance  with  the 
closure  plan.  Other  details  regarding 
closure  (such  as  deadlines  and 
procedures  for  submitting,  approving, 
and  modifying  closure  plans;  schedules 
and  deadlines  for  completing  closure; 
and  other  procedural  requirements) 
would  be  left  to  the  States  in  order  to 
allow  maximum  flexibility  without 
compromising  the  intent  of  the  closure 
criteria. 

a.  Closure  Performance  Standard.  The 
closure  performance  standard  proposed 
by  the  Agency  S  258.30(a)  of  today's  rule 
is  designed  to  ensure  that  long-term 
protection  of  human  health  and  the 
environment  is  achieved  while  providing 
States  with  the  flexibility  to  require 
more  specific  technical  closure 
requirements.  The  Agency  is  proposing  a 
health-based  performance  standard  for 
the  final  cover,  which  is  discussed  in 
Section  IX.  D  of  this  preamble.  States 
are  encouraged  to  specify  technical 
standards  for  satisfying  Uie  closure 
performance  standard  (e.g.,  final  cover 
design  and  materials,  cap  permeability] 
and  may  wish  to  refer  to  technical 
guidance  materials  applicable  to 
Subtitle  C  hazardous  waste  facilities. 

The  components  of  the  proposed 
closure  performance  standard  are 
consistrat  with  the  closure  performance 
standard  for  Subtitle  C  hazardous  waste 
treatment,  storage,  and  disposal 
facilities.  First,  the  MSWIf  owner  or 
operator  must  close  each  landfill  unit 
(i.e.,  discrete  cells  or  trenches  in  a 


manner  that  minimizes  die  need  for 
further  maintenance  after  operations 
cease.  Second,  dosore  activities  must 
minimize  the  formation  and  release  of 
leachate  and  explosive  gases  after  the 
closure  performance  standard  to  the 
extent  necessary  to  protect  human 
health  and  the  environment.  This  dual 
requirement  estabhshes  the  standard  for 
the  closiu«  applicable  to  all  MSWLFs 
and,  at  the  same  time,  allows  owners  or 
operators  and  die  States  to  determine 
the  site-specific  technical  requirements 
necessary  to  achieve  these  general  goals 
of  protecting  human  health  and  the 
environment. 

The  Agency  recognizes  that  many 
owners  and  operators  manage  their 
landfills  in  phases  and  close  units  (e.g., 
discret  cells  or  trenches)  as  they  are 
filled.  To  ensure  that  the  entire  landfill 
is  closed  in  an  environmental!  sound 
manner,  the  Agency  is  proposing  that  all 
units  of  the  landfill  be  closed  in  a 
manner  that  satisfies  the  closure 
performance  standard,  including  units 
closed  prior  to  cessation  of  all 
operations  at  the  landfill.  This 
requirement  also  is  consistent  with  the 
Subtitle  C  requirements  applicable  to 
hazardous  waste  facilities. 

b.  Closure  Plan.  To  ensure  that  the 
activities  and  resources  necessary  to 
close  MSWLFs  in  a  way  that  will  protect 
hiunan  health  and  the  environment  have 
been  adequately  considered,  today's 
proposed  |  258.30(b)  would  require  the 
owner  or  operator  of  each  new  and 
existing  MSWLF  to  prepare  a  written 
closure  plan  describing  how  all  units  of 
the  landfill  will  be  closed  in  accordance 
with  the  closure  performance  standard. 
The  closure  plan  also  would  serve  as  a 
basis  for  enforcing  the  closure 
performance  standard  and  other  closure 
requirements  \indet  S  2Sa30.  In  addition, 
this  plan  would  serve  as  the  basis  for 
determining  site-specific  cost  estimates 
and  the  amount  of  financial  assurance 
required  under  §  258.32.  The  proposed 
requirement  for  a  detailed  written 
closure  plan  is  consistent  with  many 
State  solid  waste  regulations.  A  survey 
of  selected  State  programs  indicated 
that  many  States  currendy  require  the 
owner  or  operator  to  demonstrate  that  it 
has  prepared  for  closure  of  the  facility. 

Section  258.30(b)  of  today's  proposal 
specifies  the  minimum  information  that 
must  be  provided  in  the  closure  plan. 
States  are  encouraged  to  supplement 
these  requirements  to  ensure  more 
complete  and  adequate  closure  plans. 
States  may  wish  to  refer  to  the 
regulatny  and  preamble  language  in  40 
CFR  Parts  284  and  265,  SulH>art  G, 
applicable  to  closure  and  post-closure 
care  standards  for  hazardous  waste 


facilities,  for  guidance  in  developing 
more  detailed  closure  plan 
requirements. 

"Today's  proposal  qjecifies  that  the 
closure  plan  must  include  (1)  an  overall 
descripdon  of  the  methods,  procedures, 
and  proc^ses  that  will  be  used  to  close 
each  unit  to  the  landfill  in  accordance 
with  the  closure  performance  standard, 
including  fwocedoies  for 
decontaminating  the  MSWLF,  (2)  an 
estimate  of  the  maYmnnn  extent  of 
operation  that  will  be  open  during  the 
active  life  of  the  landfill.  (3)  an  estimate 
of  the  maximum  inventory  of  wastes 
ever  on-site  over  the  active  life  of  die 
landfill,  (4)  description  of  the  final  cover 
designed  in  accordance  with  |  258.4a(b) 
and  S  25&40(c).  and  (5)  a  schedule  for 
competing  all  activities  necessary  to 
satisfy  the  closure  performance 
standard. 

The  closure  plan  should  provide 
enough  detail  to  allow  the  State  to 
evaluate  its  adequacy.  For  example,  the 
description  of  the  activities  necessary  to 
complete  all  closure  activities  should 
address  removing,  transporting,  treating, 
or  disposing  of  any  waste  inventory 
remaining  at  the  landfill;  monitoring  the 
ground-water  and  managing  gas  and 
leachate  during  the  closure  period; 
controlling  run-on  an  run-off;  and 
decontaminating  or  removing 
contaminated  structures,  equipment,  and 
soils.  Decontamination  procedures 
include  the  methods  for 
decontaminating  the  MSWLF,  sampling 
and  testing  procedures,  and  criteria  to 
be  used  for  evaluating  contamination 
levels.  The  estimate  oi  the  maximum 
extent  of  operation  of  the  landfill  should 
account  for  the  largest  portion  of  the 
landfill  ever  open  at  any  time  over  the 
active  life  of  the  MSWLF.  An  area  of  a 
Icmdfill  is  considered  open  if  it  has  not 
been  closed  in  accordance  with  the 
technical  closure  requirements  in 
SS  258.30  and  258.40  (Le^  final  cover). 
Therefore,  areas  that  receive  daily  cover 
but  are  not  otherwise  closed  in 
accordance  with  today's  provisions 
would  be  included  in  the  estimate  of  the 
maximum  extent  of  operation.  The 
active  life  of  the  facility  is  defined  in 
9  258.2  as  the  period  fi^  the  initial 
receipt  of  wastes  until  certification  of 
closure  in  accordance  widi  die 
requirements  in  S  258.30(e)  has  been 
submitted  and  approved  by  the  State. 
The  estimate  of  the  maximum  amount  of 
waste  inventory  ever  handled  at  the 
MSWLF  at  any  time  over  the  landfUI's 
active  life  should  be  included  all  wastes 
awaiting  landfilling  as  well  as  run-off  in 
trenches,  ditdies,  or  collection  ponds. 
The  requirements  to  provide  an  estimate 
of  the  maximum  extent  of  landfill 
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operation  and  an  estimate  of  the 
maximum  amount  of  waste  on  site  over 
the  active  life  of  the  landfill  are 
important  to  accurately  estimate  the 
cost  of  closure.  Financial  assurance  for 
closure  must  be  based  on  the  maximum 
cost  of  closing  the  landfill  based  on  site- 
specific  factors.  Knowing  the  maximum 
cost  of  closure  ensures  that  adequate 
funds  for  closure  are  available  even  if 
closure  takes  place  earUer  than 
expected. 

The  description  of  the  final  cover 
should  include  the  design  of  the  final 
cover,  the  types  of  materials  to  be  used, 
and  how  the  final  cover  will  achieve  the 
objectives  of  the  closure  performance 
standard.  Finally,  the  closure  schedule 
should  include  the  total  time  required  to 
close  each  landfill  unit  and  the  time  for 
intervening  closure  activities  that  will 
allow  the  progress  of  closure  to  be 
tracked  (e.g.,  estimates  of  the  time 
required  to  decontaminate  the  MSWLF 
and  to  place  a  final  cover). 

Because  today's  rule  applies  only  to 
MSWLFs,  the  estimate  of  the  maximum 
extent  of  operation,  maximum  amount  of 
inventory,  and  the  corresponding 
description  of  procedures  for  handling 
these  wastes  refer  only  to  those  wastes 
and  units  that  are  integrally  a  part  of  the 
operation  of  the  MSWLF  (e.g.,  run-off 
collection  ponds).  Hiese  regulations  are 
not  intended  to  address  closure  of  other 
structures  or  units  at  the  faciUty  that 
may  not  be  part  of  the  landfill  operation 
(e.g.,  a  surface  impoundment  used  as  a 
sludge  drying  bed). 

c.  Closure  Plan  Deadline  and 
Approval.  EPA  is  proposing  in 
§  258.30(c)  to  require  that  the  closure 
plan  be  prepared  as  of  the  effective  date 
of  the  rule  or  by  the  initial  receipt  of 
solid  waste  at  the  leuidfill,  whichever  is 
later.  Based  on  experience  with 
hazardous  waste  facilities  under 
Subtitie  C,  the  Agency  believes  that  the 
proposed  deadline  for  preparing  the 
closure  plan  is  sufficient.  A  responsible 
owner  or  operator  already  should  have 
considered  many  of  the  types  of 
activities  required  at  closure  as  part  of 
routine  operations,  especially  if  the 
landfill  is  operated  on  a  cell-by-cell 
basis  and  cells  are  filled  and  closed 
successively.  The  owner  or  operator  of 
an  existing  MSWLF  may  be  able  to  rely 
extensively  on  records  of  closure 
activities  of  areas  no  longer  active  in 
preparing  the  plans  (e.g.,  in  developing 
an  appropriate  final  cover  or  in 
determining  the  type  of  final  cover 
used). 

The  Agency  also  is  proposing  in 
§  258.30(c)  that  the  closure  plan,  and  any 
subsequent  modifications  to  the  plan, 
must  be  approved  by  the  State  to  ensure 
that  the  plan  adequately  addresses  all  of 


the  required  activities.  This  proposal  is 
particularly  important  because  the 
closure  cost  estimate  and  the  amount  of 
financial  responsibility  required  are 
based  directiy  on  the  activities 
described  in  the  closure  plan.  To  allow 
the  States  maximum  flexibility  in 
developing  procedures  for  implementing 
these  ndes,  the  Agency  is  not  proposing 
specific  deadlines  and  procedures  for 
submitting,  approving,  and  modifying 
closure  plans.  The  Agency  recognizes 
that  many  States  already  have  approval 
procedures  in  place,  maldng  specific 
Federal  requirements  unnecessary  and 
potentially  burdensome.  For  example, 
most  of  the  States  surveyed  approve 
closure  plans  as  part  of  the  permitting 
process  and  require  that  subsequent 
modifications  to  the  pleuis  be  subject  to 
State  approval.  Other  States  require  that 
owners  or  operators  apply  for  closure 
permits  prior  to  closure.  In  developing 
an  approval  process,  States  may  wish  to 
review  the  procedures  included  in 
Subpart  G  of  40  CFR  Parts  264  and  265, 
and  the  permitting  requirements  in  40 
CFR  Parts  124  and  270  that  apply  to 
hazardous  waste  facilities. 

For  recordkeeping  purposes,  the 
Agency  is  proposing  in  S  25a30(c)  that 
the  owner  or  operator  maintain  a  copy 
of  the  most  recentiy  approved  closure 
plan  at  the  MSWLF  faciUty,  or  at  some 
other  place  designated  by  the  owner  or 
operator,  until  the  owner  or  operator  has 
been  notified  by  the  State  that  it  has 
been  released  fit)m  financial  assurance 
for  closiue  of  the  entire  landfill  under 
9  256.32(f). 

d.  Triggers  for  Closure.  To  ensure  that 
MSWLF  units  are  closed  in  a  timely 
manner  after  operations  at  the  unit  have 
ceased  and  to  protect  against  threats  to 
human  health  or  the  environment  posed 
by  open  but  inactive  landfills,  the 
Agency  is  proposing  in  S  258.30(d]  that 
the  owner  or  operator  begin  closure 
activities  at  each  unit,  in  accordance 
with  the  approved  closure  plan,  no  later 
than  30  days  after  the  final  receipt  of 
wastes  at  each  landfill  unit.  Thus,  if  the 
MSWLF  is  operated  on  an  individual 
cell  or  trench  basis,  closure  of  each  cell 
or  trench  must  begin  within  30  days 
following  the  final  receipt  of  waste  at 
that  unit  Extensions  may  be  granted  at 
the  discretion  of  the  State,  if  the  owner 
or  operator  of  the  MSWLF  demonstrates 
that  the  open  landfill  unit  will  not  pose  a 
threat  to  human  health  or  the 
environment  These  closure  trigger 
provisions  in  S  258.30(d)  are  consistent 
with  the  closure  trigger  mechanisms  for 
hazardous  waste  facilities  under 
Subtitle  C.  States  may  wish  to  refer  to 
the  language  in  40  CFR  Parts  264  and 
265,  Subpart  G  as  guidance  for 
developing  more  detailed  provisions. 


The  Agency  encourages  States  to 
define  "final  receipt  of  wastes"  to 
preclude  MSWLF  units  from  remaining 
inactive  for  an  indefinite  period  of  time 
without  closing.  For  example,  States 
may  wish  to  adopt  the  provisions 
applicable  to  hazardous  waste  facilities 
that  specify  that  closiu-e  of  each  unit 
must  begin  no  later  than  30  days  after 
the  final  receipt  of  hazardous  wastes,  no 
later  than  one  year  after  the  most  recent 
receipt  of  hazardous  wastes  at  that  unit 
Furthermore,  States  are  encouraged  to 
establish  specific  criteria  for  granting 
extensions  of  the  deadline  for  beginning 
closiu«.  For  example,  the  Subtitle  C 
regulations  for  hazardous  waste 
facilities  specify  that  an  extension  will 
be  granted  only  if  the  owner  or  operator 
demonstrates,  among  other 
requirements,  that  (1)  the  facility  has 
remaining  capacity,  and  (2)  the  owner  or 
operator  is  operating  in  compliance  with 
all  applicable  regulations  and  will 
continue  to  do  so. 

As  noted  above,  the  Agency  is 
allowing  the  States  to  develop  their  own 
procedural  requirements,  imcluding 
provisions  for  owners  or  operators  to 
notify  the  States  of  their  intent  to  close 
their  landfill  units.  States  are 
encouraged  to  establish  notification 
requirements  that  provide  them  with 
sufficient  advance  notice  to  inspect  the 
facility  and  to  ensure  that  the  approved 
closure  plan  is  still  applicable  to  the 
facility's  current  conditions.  States  may 
wish  to  adopt  the  notification  provisions 
included  in  the  Subtitie  C  regulations 
that  require  advance  notice  prior  to 
closure  of  each  unit  of  the  landfill.  If  the 
State  allows  the  owner  or  operator  to 
gradually  fund  a  trust  fund  as 
demonstration  of  financial  assurance, 
notice  of  closure  is  particularly 
important  to  ensure  that  the  trust  fund  is 
fully  funded  at  the  tme  of  closure.  For 
example,  Subtitie  C  requires  an  estimate 
of  the  expected  year  of  closure  to  be 
included  in  the  closure  plan  if  the  owner 
or  operator  expects  to  close  the  landfill 
prior  to  the  end  of  the  required  trust 
fund  pay-in  period. 

While  today's  proposal  specifies 
when  closure  must  begin,  the  Agency  is 
not  proposing  deadlines  for  completing 
closure  of  an  MSWLF  unit.  However,  the 
Agency  is  concerned  that  the  completion 
of  closure  not  be  delayed  unnecessarily 
and  is  encouraging  States  to  specify 
deadlines  and  interim  milestones.  For 
example,  the  Subtitie  C  regulations  for 
hazardous  waste  facilities  specify  a  six- 
month  deadline  for  completing  closure 
and  an  interim  milestone  of  three 
months  for  managing  all  inventory  at  the 
site.  Extensions  to  these  deadlines  may 
be  granted  if  (1)  the  closure  activities 


33344 Feikral  Ragiater  /  Vol.  53.  No.  168.  Tuesday.  August  30.  1968  /  Proposed  Rules 


will  take  longer  than  six  moaths  to 
complete  or  (2)  there  is  a  reasonable 
likelihood  that  the  owner  or  operator  or 
a  person  other  than  the  owner  or 
operator  will  recommence  operation  of 
the  facility,  the  landfill  has  additional 
capacity  to  receive  waste,  and  closure 
would  be  incompatible  with  continaed 
operation  of  the  bidlity.  In  all  cases,  if 
an  extension  for  completing  closure  is 
granted,  die  owno:  or  operator  of  a 
Subtide  C  facility  remains  subject  to  all 
applicable  permit  requirements  and 
must  take  all  the  necessary  steps  to 
ensure  protection  of  human  health  and 
the  environment  The  Agency  requests 
comment  on  the  extent  to  which  the 
revised  Criteria  should  specify 
deadlines  for  completing  closure. 

e.  Closure  Certification.  The  Agency 
is  proposing  in  {  258.30(e)  that  following 
closure  of  each  MSWLF  unit  the  owner 
or  operator  must  submit  to  the  State  a 
certiBcation  that  closure  of  that  unit  has 
been  completed  in  acccudance  with  the 
approved  closure  plan.  The  closure 
certification  must  objectively  verify  that 
closure  has  been  performed  in 
accordance  with  the  closure 
requirements,  based  on  a  review  of  the 
landfill  unit  by  a  qualified  party.  &tate 
approval  of  closure  certification  will 
trigger  the  release  of  die  owner  and 
operator  from  closure  financial 
responsibility  requirements  under 
§  25&32(f)  (see  Section  13.e  below.) 

The  Agency  is  leaving  to  the 
discretion  of  the  State  the  types  of 
certifications  that  satisfy  the 
regulations;  in  all  cases,  however,  the 
certification  must  provide  an  objective 
evaluation  of  site  closure,  based  on  a 
direct  review  of  the  MSWLF  unit  by  a 
parfy  qualified  to  make  such  an 
assessment.  Certifications  that  may 
satisfy  the  criteria  in  today's  proposal 
include  written  verification  by  an 
independent  qualified  party  (e.g.,  an 
independent  registered  professional 
engineer)  or  a  qualified  in-house 
registered  professional  engineer  at  the 
MSWLF  widi  knowledge  about  the 
facility's  operations  who  can  objectively 
evaluate  the  closure  activities,  or  an  on- 
site  review  by  State  inspection  officials. 
While  this  certification  requirement 
allows  the  States  more  discretion  than 
under  Subtitle  C  the  intent  of  today's 
proposed  rule  is  consistent  with  the 
Subtitle  C  regulations,  which  require  a 
hazardous  waste  facility  owner  or 
operator  to  submit  a  certification  signed 
by  himself  and  an  independent 
registered  professional  engineer  that 
closure  has  been  conducted  in 
accordance  with  the  approved  plan. 

The  Agency  also  is  leaving  to  the 
States  the  discretion  to  specify  a 


deadline  for  submitting  the  certification. 
States  may  wish  to  adopt  the  Subtide  C 
regulations  that  require  die  certifications 
to  be  submitted  no  later  than  60  days 
after  the  completion  of  closure  of  each 
unit 

12.  Section  258.31  Post-Closure  Care 
Requirements 

The  closure  performance  standard 
requires  the  owner  or  operator  of  an 
MSWLF  to  close  each  landfill  unit  in  a 
manner  that  minimizes  the  need  for 
further  maintenance  and  minimizes 
leachate  and  gas  formation.  Even  when 
properly  carried  out  however,  closure 
cannot  guarantee  against  long-term 
environmental  problems  at  landfills.  For 
this  reason,  the  Agency  is  proposing  that 
the  awaet  or  operator  conduct  post- 
dosiue  monitoring  and  maintenance  as 
necessary  to  minimize  future  threats  to 
human  health  and  the  environment 
following  closure  of  each  lancffill  unit 
The  post-closure  care  requirements 
proposed  in  i  258.31  of  today's  rule 
specify  the  mmimnm  activities 
necessary  to  minimize  deterioration  of 
the  final  cover  and  to  detect  problems 
before  they  pose  a  threat  to  human 
health  and  the  environment  These 
activities  must  be  described  in  the  post- 
closure  care  plan  under  proposed 
§  258.31(c). 

An  owner  or  operator  must  begin 
post-closure  care  activities  following 
closure  of  each  landfill  unit.  The  Agency 
is  proposing  that  this  post-closure  care 
period  comprise  two  phases.  In  the  first 
phase,  the  owner  or  operator  must 
perform  the  post-closure  care  activities 
specified  in  §  258.31(a)  for  a  minimum  of 
30  years;  during  the  second  phase,  the 
owner  or  operator  must  continue  to 
conduct  certain  post-closure  care 
activities  specified  in  S  258.31(b).  The 
length  of  this  second  phase  would  be 
specified  by  the  State.  The  post-closure 
care  plan  nuist  describe  the  activities  in 
both  phases  of  post-closure  care. 

a.  Post-Closure  Care  Activities. 
During  the  first  30  years  of  the  post- 
closure  care  period,  the  Agency  is 
proposing  that  the  owner  or  operator 
conduct  routine  maintenance  of  any 
final  cover,  and  contmue  any  leachate 
collection,  ground-water  monitoring,  and 
gas  monitoring  requirements  as 
necessary  to  control  the  formation  and 
release  of  leachate  and  explosive  gases 
into  the  environment  and  maintain  the 
integrity  of  these  monitoring  systems. 
Routine  maintenance  of  the  integrity 
and  effectiveness  of  the  final  cover, 
proposed  in  9  258.31(a)(1),  is  necessary 
to  prevent  liqmds  from  penetrating  into 
the  closed  landfill  and  creating  the 
potential  for  leachate  migration. 
Required  activities  include  repaire  to  the 


final  cover  to  correct  the  effects  of 
settiing,  subsidence,  erosion,  or  other 
events,  and  preventing  run-on  and  run- 
off from  eroding  or  damaging  the  cover. 
Cover  maintenance  also  includes 
periodic  cap  replacement,  which  is 
necessary  to  remediate  the  effects  of 
routine  deterioration.  These  activities 
are  intended  to  promote  the  Agency's 
overall  goal  of  minimizing  liquids  in 
landfills  and  are  the  minimum  steps  the 
Agency  believes  are  necessary  to 
protect  human  health  and  the 
environment  in  the  long  term.  The 
Agency  believes  that  these  requirements 
also  should  provide  an  incentive  to 
properly  manage  solid  wastes  (e.g., 
ensuring  proper  con^iaction  of  wastes) 
during  the  active  life  of  the  landfill. 

The  Agency  is  proposing  in 
§  258.31(a)(2)  that  owners  or  operators 
of  MSWLFs  designed  with  liner(s)  and 
leachate  collection  systems  continue  to 
operate  and  maintain  the  leachate 
collection  system  during  the  post- 
closure  care  period  in  accordance  with 
the  requirements  of  S  258.40(b). 
Experience  has  shown  that  leachate 
generation  in  landfills  continues  long 
after  closure.  Therefore,  to  avoid 
leachate  collecting  cm  top  of  the  liner 
and  causing  the  "bathtub  effect"  the 
owner  or  operator  must  continue  to 
remove  leachate  from  the  collection 
system  during  the  post-closure  care 
period  until  leachate  no  longer  is 
collected  in  the  system. 

Proposed  S  258.31(a)(3)  would  require 
the  owner  or  operator  to  conduct 
ground-water  monitcning  during  the  firat 
30-year  post-closure  care  period  in 
accordance  with  the  requirements  in 
§  258.50  and  maintain  the  ground-water 
monitoring  S3rstem.  The  fundamental 
purpose  of  monitoring  during  the  post- 
closure  care  period  is  to  detect  ground- 
water contamination  in  a  timely  fashion 
should  the  waste  containment  structures 
fail  and  to  trigger  corrective  action  as 
soon  as  contamination  occurs.  Long- 
term  monitoring  is  essential  to  detect 
releases  due  to  design  or  operating 
errors  (e.g.,  tearing  of  liners  or  disposing 
of  wastes  that  are  incompatible  with  the 
liner]  and  routine  deterioration  of  liner. 
Particularly  for  landfills  designed  with 
advanced  containment  systems  (e.g., 
liners,  leachate  collection  systems,  or 
synthetic  final  caps),  ground-water 
contamination  may  be  delayed  for  many 
years,  thus  increasing  the  need  for  long- 
term  monitoring.  Because  ground-water 
monitoring  wells  are  subject  to  routine 
deterioration,  post-closure  activities 
also  should  include  the  periodic 
replacement  of  these  wells  as  needed. 

Fhially,  S  258.31(a)(4)  proposes  to 
require  die  owner  or  operator  to  monitor 
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for  methane  in  accordance  with  {  258^3. 
That  section  requires  the  owner  or 
operator  to  ensure  that  methane 
generated  by  the  landfill  unit  does  not 
accimiulate  in  landRU  structures 
(excluding  gas  control  or  recovery 
system  components)  in  concentrations 
in  excess  of  25  percent  of  the  lower 
explosive  limit  for  methane.  The 
concentration  of  methane  gas  at  the 
MSWLF  faciUty  property  boimdary  also 
must  not  exceed  the  T.FT.. 

Following  completion  of  the  first 
phase  of  post-closure  care  at  each 
landfill  unit,  today's  proposal  would 
require  the  owner  or  operator  to  conduct 
a  second,  less-intensive  phase  of  care. 
The  purpose  of  this  second  phase  is  to 
ensure  that  a  minimum  level  of  care  is 
continued  to  detect  any  release  that 
might  occur  at  an  MSWLF  in  the  long 
term,  while  at  the  same  time  minimizing 
the  burden  on  the  owner  or  operator  of 
continuing  extensive  post-closure  care 
activities  for  an  extended  period  of  time. 
Therefore,  the  Agency  is  proposing 
under  S  258.31(b)  that  the  owner  or 
operator  must  continue,  at  a  minimum, 
ground-water  monitoring  and  gas 
monitoring  in  order  to  detect  any 
contamination  that  might  occur  beyond 
the  first  30  years  of  post-closure  care. 
States  would  have  the  responsibihty  of 
specifying  the  duration  of  this  second 
phase. 

The  Agency  is  proposing  this  second 
phase  of  post-closure  care  for  a  number 
of  reasons.  Fint,  even  the  best  liner  and 
leachate  collection  systems  will 
ultimately  fail  due  to  natural 
deterioration,  and  recent  improvements 
in  K4SWLF  contairunent  technologies 
suggest  that  releases  may  be  delayed  by 
many  decades  at  some  landfills.  For  this 
reason,  the  Agency  is  concerned  that 
while  corrective  action  may  have 
already  been  triggered  at  many 
facihties,  30  years  may  be  insufficient  to 
detect  releases  at  other  landfills.  The 
Agency,  therefore,  wants  to  ensure  that 
any  potential  release  will  be  detected 
regardless  of  when  it  occurs.  Finally,  in 
the  absence  of  sufficient  data  to  follow 
the  Agency  to  predict  with  certainty 
when  containment  systems  are  likely  to 
fail,  a  second  phase  of  reduced  post- 
closure  care  ensures  that  releases  will 
be  detected  while  minimising  costs  to 
the  regulated  community. 

The  Agency  is  proposing  minimum 
requirements  for  this  second  phase  of 
care  to  allow  States  maximum  flexibility 
in  tailoring  the  scope  of  the 
requirements  and  the  duration  of  this 
period  to  site-specific  circumstances. 
For  example,  if  a  release  is  detected  at 
an  MSWLF  during  the  second  phase  of 
care,  the  State  may  specify  increased 


post-closure  activities  to  be  carried  out 
as  necessary.  For  facilities  located  in 
vidnerable  environmental  settings,  the 
State  may  wish  to  require  the  owner  or 
operator  to  continue  during  this  second 
phase  of  care  many  of  the  activities 
conducted  during  the  first  phase.  In 
addition,  for  vulnerable  or  high  hazard 
settings,  the  Agency  expects  States  to 
specify  extended  second-phase  care 
periods.  In  those  cases  in  which 
corrective  action  is  still  underway  at  the 
end  of  the  first  phase  of  post-closure 
care,  the  Agency  expects  States  to 
require  the  second  phase  of  post-closure 
care  to  extend  for  the  duration  of  the 
corrective  action  period,  at  a  minimum. 

In  addition  to  the  minimum  post- 
closure  activities  specified  in  today's 
proposal,  the  Agency  encourages  States 
to  specify  more  detailed  post-closure 
care  requirements,  such  as  maintaining 
the  vegetative  cover  through  periodic 
mowing,  replanting,  and  regrading  to 
preclude  erosion  that  occurs  naturally 
over  time  and  as  a  result  of  servere 
storms,  and  repairing  the  cap  when 
necessary  to  prevent  the  cap  from 
becoming  permeable.  Other  post-closure 
care  requirements  could  include  security 
measures  if  access  to  the  MSWLf 
facility  could  pose  a  health  hazard.  In 
addition,  the  Agency  encourages  the 
States  to  specify  deadlines  for 
submitting  monitoring  data  and  other 
recordkeeping  requirements  to  facilitate 
the  detection  of  potential  problems  at 
the  site  in  a  timely  manner.  The  Agency 
requests  comment  on  the 
appropriateness  of  incorporating  these 
and  other  post-closure  care 
requirements. 

The  types  of  post-closure  care 
requirements  proposed  today  closely 
parallel  those  applicable  to  Subtitle  C 
facihties.  In  addition,  the  post-closure 
care  activities  proposed  in  today's  nde 
are  consistent  with  existing  State  soUd 
waste  management  requirements  based 
on  the  Agency's  review  of  several 
States'  solid  waste  regulations  (Ref.  21). 
All  of  the  State  programs  reviewed 
require,  at  a  minimum,  post-closure  site 
maintenance,  leachate  control,  and 
ground-water  monitoring.  In  addition  to 
these  activities,  many  States  surveyed 
require  additional  post-closure  activities 
such  as  surface  water  monitoring.  The 
Agency  in  no  way  means  to  preclude 
States  from  requiring  such  activities. 

b.  Length  of  Post-Closure  Care  Period. 
As  noted  above,  the  Agency  is 
proposing  that,  following  closiue  of  each 
MSWLF  unit,  the  owner  or  operator 
must  conduct  two  phases  of  post- 
closure.  In  the  first  phase  of  post-closure 
care,  the  owner  or  operator  must 
conduct  all  of  the  post-closure  care 


activities  specified  under  fl  258.31(a)  for 
a  minimum  of  30  years.  The  State  has 
the  discretion  to  extend  the  period 
beyond  30  years.  Subtide  C  establishes 
a  30-year  post-closure  period  and  allows 
the  Regional  Administrator  to  either 
reduce  or  extend  the  length  of  the  period 
based  on  site-specific  demonstrations. 
As  discussed  above,  the  Agency  is 
concerned  that  releases  may  not  occur 
until  after  30  years.  In  fact  the  Agency 
currently  is  considering  extending  the 
length  of  the  post-closure  care  period 
well  beyond  30  years  for  hazardous 
waste  facilities  located  in  certain 
environments  likely  to  pose  significant 
threats  to  human  health  and  the 
environment.  Therefore,  today's  rule 
proposes  that  the  first  phase  of  post- 
closure  care  must  continue  for  a 
minimum  of  30  years,  with  the  option  for 
States  to  require  a  longer  period  if 
deemed  appropriate. 

Section  258.31(b)  proposes  a  second, 
less  intensive  phase  of  post-closure  care 
designed  to  ensure  the  detection  of 
releases,  but  leaves  to  the  States  the 
flexibility  to  specify  the  appropriate 
length  of  this  period.  States  may  specify 
a  standard  period  of  care  for  all  landfill 
units,  or  determine  an  appropriate 
period  on  a  case-by-case  basis  (e.g.,  at 
the  time  the  MSWLF  is  applying  for  a 
permit  or  within  a  specified  period  after 
the  effective  date  of  the  regulations). 
While  the  first  option  would  reduce  the 
burden  on  the  States,  the  second  option 
could  aUow  for  better  protection  against 
releases  of  hazardous  constituents  to  the 
environment  by  adapting  the  post- 
closure  care  period  to  site-specific 
circumstances. 

The  Agency  considered  requiring  an 
extended  post-closure  care  period  for 
MSWLFs  with  an  option  to  reduce  the 
period  only  if  the  owner  or  operator 
could  demonstrate  that  a  reduction  in 
the  period  would  not  pose  any  threat  to 
human  health  and  the  environment; 
however,  the  Agency  was  concerned 
that  this  approach  could  be  overly 
stringent  and  potentially  burdensome  to 
the  owner  or  operator  and  to  the  State  to 
establish  the  criteria  for  terminating  the 
post-closure  care  period.  The  Agency 
also  considered  allowing  the  State  the 
discretion  of  reducing  the  30-year  post- 
closure  care  period  based  on  cause, 
consistent  with  the  Subtitle  C 
requirement  for  hazardous  waste 
facilities.  As  discussed  above,  however, 
because  improvements  in  containment 
technology  may  delay  the  detection  of 
releases,  the  Agency  is  concerned  that 
reducing  the  period  to  less  than  30  years 
could  result  in  future  releases  not  being 
detected  Finally,  the  Agency  considered 
requiring  periods  consistent  with  some 
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of  the  State  post-closure  care  periods 
(e.g..  5, 10,  or  20  years].  In  the  absence  of 
empirical  data  from  the  States,  however, 
the  Agency  is  not  convinced  that  these 
shorter  periods  are  adequate  to  ensure 
the  protection  of  human  health  and  the 
environment. 

EPA  is  not  proposing  criteria  and 
procediu-es  for  determining  the  length  of 
the  second  phase  of  the  post-closure 
care  period  although  States  are 
encouraged  to  do  so.  States  may  wish  to 
consider  several  criteria  when 
evaluating  the  appropriate  length  of  the 
second  phase  of  the  post-closure  period. 
For  instance,  the  liner  and  cover  design, 
age,  stability,  and  operating  record 
(including  ground-water  monitoring 
results  that  show  changes  in  constituent 
concentrations  over  time]  of  existing 
landfills  are  useful  factors  in  estimating 
the  potential  for  leachate  and  gas 
release.  Other  factors  include  leachate 
quality  (e.g.,  volume  and  physical 
characteristics],  hydrogeologic 
characteristics  pf  the  site,  the  potential 
for  human  exposure,  and  the  expected 
futiue  use  of  the  facility  and  surrounding 
land.  The  Stat^  also  may  wish  to  list  in 
the  regulatipd  the  types  of 
demonstrations  that  owners  or 
operators  d^ust  make  to  terminate  the 
post-closure'"care  period. 

The  Agency  is  requesting  conunents 
on  the  appropriate  length  of  the  post- 
closiu^  care  period  for  MSWLFs.  In 
particular,  the  Agency  is  requesting 
comments  on  the  two-phased  approach 
and  information  on  the  frequency  and 
timing  of  releases  from  MSWLFs, 
criteria  that  should  be  used  to  evaluate 
the  length  of  the  post-closure  care 
periods,  appropriate  demonstrations  for 
terminating  the  post-closure  care  period, 
and  other  information  based  on 
experiences  with  closed  landfills. 

c.  Post-Closure  Plan.  EPA  is  proposing 
in  S  25a.31(c)  to  require  the  owner  or 
operator  of  an  MSWLF  to  prepare  a 
written  post-closure  plan  that  includes 
descriptions  of  the  monitoring  and 
maintenance  activities  required  in 
9  258.31{a]  and  (b]  for  each  MSWLF  unit 
and  the  frequency  with  which  these 
activities  will  be  performed  during  both 
phases  of  post-closure  care.  The 
fundamental  objective  of  monitoring  is 
to  ensure  that  any  migration  of 
contaminants  is  detected  in  a  timely 
fashion.  In  many  instances,  post-closure 
monitoring  will  be  a  continuation  of  the 
monitoring  activities  conducted  during 
the  landfill's  active  life.  The  description 
of  maintenance  activities  necessary  to 
ensure  the  integrity  of  the  waste 
containment  systems  should  include 
routine  maintenance  that  reasonably 
can  be  expected  to  be  required  after 


closiu«  of  each  unit  (e.g.,  mowing, 
fertilization,  erosion  control,  and  rodent 
control]  and  the  frequency  with  which 
these  activities  will  be  performed.  These 
monitoring  and  maintenance 
requirements  are  consistent  with  State 
regulations  examined  by  the  Agency. 

EPA  is  proposing  in  §  258.31(c](2]  that 
the  post-dosure  plan  also  include  die 
name,  address,  and  telephone  number  of 
the  person  or  office  to  contact  about  the 
MSWLF  diuing  both  phases  of  the  post- 
closiu«  care  period.  This  requirement 
would  ensure  that,  if  emergency 
measiu^s  or  long-term  corrective 
measures  are  necessary  after  closure,  a 
person  familiar  with  the  landfill  design, 
the  types  of  wastes  handled,  past 
operating  problems,  etc.,  will  be 
available. 

The  Agency  also  is  proposing  under 
§  258.31(c](3]  that  the  post-closure  plan 
include  a  description  of  the  planned 
uses  of  the  property  during  both  phases 
of  the  post-closiu«  care  period.  One 
example  of  an  acceptable  use  of  a 
closed  landfill  would  be  a  recreational 
park,  provided  the  park  complies  with 
the  requirements  of  S  258.31(c](3].  Under 
the  proposed  S  258.31  (c)(3].  the  post- 
closure  use  of  the  property  must  not 
disturb  the  integrity  of  the  final  cover, 
waste  containment  system,  or  function 
of  the  monitoring  systems  unless  the 
State  determines  that  the  activities  (1] 
will  not  increase  the  potential  threat  to 
human  health  or  the  environment  or  (2) 
are  necessary  to  reduce  a  threat  to 
human  health  or  the  enviroiunent.  For 
example,  a  foundation  structure 
installed  in  a  closed  MSWLF  may 
distiu-b  the  integrity  of  the  cap,  present 
potential  safety  problems  as  result  of 
migrating  landfill  gas,  and  result  in 
structure  failure.  Interference  with  the 
operation  of  the  monitoring  systems 
could  prevent  timely  detection  of 
ground-water  contamination  or  gas 
concentrations  greater  than  the 
established  health-based  limit. 
Unmonitored  access  to  the  property 
after  closure  also  could  result  in  the 
release  of  hazardous  constituents  or 
actual  exposure  of  buried  wastes  as  a 
result  of  disturbances  of  the  site.  If  an 
owner  or  operator  wishes  to  remove  any 
wastes,  waste  residues,  the  liner,  or 
contaminated  soils  at  any  time  during 
the  post-closure  care  period,  it  must 
obtain  approval  from  the  State  and 
demonstrate  that  disturbing  the  site  will 
not  increase  the  threat  to  human  health 
and  the  environment  These 
requirements  are  consistent  with  the 
Subtitle  C  requirements  for  hazardous 
waste  facilities. 

d.  Post-Closure  Plan  Deadline  and 
Approval.  Consistent  with  the  closure 


plan  requirements,  the  Agency  is 
proposing  to  require  under  (  258.31(d) 
that  the  post-closure  plan  be  prepared 
as  of  the  effective  date  of  the  rule  or  by 
the  initial  receipt  of  soUd  waste  at  the 
MSWLF,  whichever  is  later.  This  section 
also  requires  that  the  post-closure  plan, 
and  any  subsequent  modification  to  the 
plan,  be  approved  by  the  State.  As 
described  above,  the  Agency  is  leaving 
specific  procedural  requirements  such  as 
deadlines  and  procedures  for 
submitting,  approving,  and  modifying 
post-closure  care  plans  to  the  individual 
States.  Finally,  proposed  §  258.31(d) 
requires  the  owner  or  operator  to 
maintain  a  copy  of  the  most  recent 
approved  post-closure  plan  at  the 
MSWLF  facility  or  at  some  other 
location  designated  by  the  owner  of 
operator.  The  plan  must  be  maintained 
from  the  onset  of  the  post-closure  care 
period  until  completion  of  the  post- 
closure  care  period  has  been  certified  in 
accordance  with  {  258.31(f]  (see  Section 
12.f  below]  and  the  owner  or  operator 
has  been  notified  by  the  State  that  it  has 
been  released  fit)m  financial  assurance 
for  post-closure  care  for  the  entire 
landfill  under  {  258.32(g]. 

e.  Notation  on  the  Deed  to  Property. 
The  Agency  is  proposing  in  S  258.31  (e) 
that,  following  closure  of  the  entire 
MSWLF,  the  owner  or  operator  must 
record  a  notation  on  the  deed  or  some 
other  instrument  normally  examined 
diuing  a  title  search  that  will  notify  any 
potential  purchaser  that:  (1)  The  land 
has  been  used  as  an  MSWLF  and  (2]  its 
use  is  restricted  under  {  2S8.31(c)(3]. 
This  notation  on  the  deed  is  intended  to 
assure  that  the  land  use  is  restricted  in 
perpetuify.  The  owner  or  operator  may 
ask  permission  to  remove  the  notation 
on  the  deed  if  all  wastes  are  removed  in 
accordance  with  the  provisions  in 
S  25a31(c](3).  Under  the  SubUtle  C 
requirements  for  hazardous  waste 
disposal  facilities,  an  o%vner  or  operator 
must  record  a  notice  on  the  deed 
following  closure  of  the  first  unit  and 
after  final  closure  to  provide  additional 
assurance  that  all  parties  are  aware  of 
the  use  of  the  property.  While  today's 
proposed  rule  does  not  reqmre  that  a 
notation  to  the  deed  by  filed  after 
closiu«  of  each  landfill  unit  in  order  to 
minimize  burdens  on  the  owner  or 
operator,  States  may  wish  to  adopt  this 
more  stringent  requirement 

According  to  the  Agency's  survey  of 
State  requirements,  some  States  already 
have  procedures  for  ensuring  that  the 
post-closure  use  of  landfill  property  is 
restricted.  Some  States  require  a 
notation  to  be  put  on  the  property  deed; 
other  States  require  that  proposed  future 
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land  use  be  subject  to  Agency  review 
and  approval. 

States  may  wish  to  specify  additional 
notification  requirements  for  MSWLFs 
as  required  under  Subtitle  C.  For 
example,  submission  of  a  survey  plat 
indicating  the  location  and  dimension  of 
landfill  units,  a  record  of  waste 
including  the  type,  location,  and 
quantity  of  waste  disposed  of  in  each 
landfill  unit,  and  a  certification  that  the 
deed  notation  has  been  recorded  are  all 
required  under  Subtitle  C  regulations. 

/.  Post-Closure  Care  Certification.  The 
Agency  is  proposing  in  §  258.31(f)  that 
following  the  completion  of  the  second 
phase  of  the  post-clostu'e  care  period  for 
each  unit,  the  owner  or  operator  submit 
to  the  State,  a  certification  that  both 
phases  of  post-closure  care  have  been 
conducted  in  accordance  with  the 
approved  post-closure  plan.  Ck)nsi8tent 
with  the  closure  certification,  the  post- 
closure  care  certification  must 
objectively  verify  that  post-closure  care 
has  been  performed  in  accordance  with 
the  post-closure  care  requirements 
based  on  a  review  of  the  landfill  unit  by 
a  qualified  psuty.  As  discussed  above 
for  closure  certifications,  the  Agency  is 
proposing  to  leave  to  the  State  the 
discretion  to  specify  the  types  of 
certfications  that  would  provide  such  an 
objective  assessment. 

Today's  proposal  requires  that  the 
certification  be  submitted  at  the 
completion  of  the  second  phase  of  the 
post-closure  care  period  for  each  unit. 
This  requirement  is  consistent  writh 
these  for  hazardous  waste  facilities 
under  Subtitle  C.  Because  of  the 
duration  of  the  post-closure  care  period, 
the  States  may  wish  to  require  periodic 
interim  certifications  (e.p.,  every  five  or 
10  years  or  at  the  time  of  the  permit 
renewal,  if  applicable)  to  confirm  that 
activities  are  being  conducted  properly. 
Alternatively,  States  may  wish  to 
consider  requiring  a  certification  after 
the  end  of  each  of  the  two  phases  of 
post-closure  care. 

13.  Section  258.32  Financial  Assurance 
Criteria 

Under  today's  proposed  rule,  the 
owner  or  operator  of  a  new  or  existing 
MSWLF  would  be  required  to 
demonstrate  financial  assurance  for  the 
costs  of  conducting  clostuc,  post-closure 
care,  and,  if  appUcable,  corrective  action 
for  known  releases.  (Under  proposed 
S  258.57,  whenever  the  ground-water 
protection  standard  is  exceeded,  an 
owner  or  operator  must  conduct  a 
corrective  action  program  to  treat  in 
place  or  remove  any  Appendix  II 
hazardous  constituents  exceeding  the 
standard.)  The  purpose  of  financial 
assurance  is  to  ensure  that  the  owner  or 


operator  adequately  plans  for  the  future 
costs  of  closiu^,  post-closure  care,  and 
corrective  action  for  known  releases, 
and  to  ensure  that  adequate  funds  will 
be  available  when  needed  to  cover 
these  costs  if  the  owner  or  operator  is 
unable  or  unwilling  to  do  so.  To 
demonstrate  to  the  State  that  it  has 
planned  for  future  costs,  the  owner  or 
operator  must  prep£u%  written  cost 
estimates.  These  cost  estimates  would 
serve  as  the  basis  for  determining  the 
amount  of  financial  assurance  that  must 
be  demonstrated. 

Today's  proposed  financial  assurance 
requirements  for  closure,  post-closure 
care,  and  corrective  action  for  known 
releases  at  MSWLFs  are  patterned  after 
the  financial  assurance  provisions  for 
hazardous  waste  facilities  under 
Subtitie  C  and  proposed  provisions  for 
underground  storage  tanks  under 
Subtitie  I.  Financial  assurance  for 
closure  and  post-closure  care  for 
MSWLFs  is  currenUy  required  in 
numerous  States.  Although  financial 
assurance  for  corrective  action  is  less 
frequentiy  required  by  States,  the 
Agency  believes  that  provision  of 
financial  assurance  to  cover  the  costs  of 
corrective  action  for  known  releases  is 
important  to  ensure  that  funds  for  long- 
term  remedial  activities  are  provided  by 
the  owner  or  operator. 

The  Agency  is  not  proposing  at  this 
time  to  require  financial  assurance  for 
other  than  known  releases  due  to  the 
complexity  of  the  analysis  that  would  be 
required  to  estimate  probable  corrective 
action  costs  associated  with  releases 
from  MSWLFs.  For  example,  to  require  a 
facility  with  a  high  probability  of  a 
release  to  demonstrate  financial 
assurance  for  corrective  action  costs  in 
the  event  of  a  release  would  require  a 
characterization  of  the  risks  posed  by  a 
facility  as  well  as  the  potential  size, 
impact,  and  costs  to  remedy  such 
releases.  Such  facility  risk  analyses 
could  require  considerable  time  to 
complete  and  also  could  delay  the 
adoption  and  implementation  of 
regulations  by  States.  The  Agency 
requests  comments  on  this  decision  and 
information  concerning  how  such  cost 
estimates  could  be  derived  in  the  event 
additional  corrective  action  financial 
responsibility  requirements  are 
proposed  in  the  future. 

The  Agency  also  considered  requiring 
owners  or  operators  of  MSWLFs  to 
demonstrate  financial  assurance  for 
third-party  liability  to  compensate 
injured  third  parties.  For  a  number  of 
reasons,  however,  the  Agency  has 
decided  to  defer  proposing  such  liability 
requirements  at  this  time.  First,  the 
Agency  is  concerned  that  it  does  not 
have  sufficient  data  at  this  time  to 


specify  the  amount  of  liability  coverage 
that  would  be  appropriate  for  an 
MSWLF.  Unlike  Subtitle  I.  which 
mandates  a  minimum  level  of  coverage 
for  underground  storage  tanks,  the 
statute  does  not  specify  any  minimum 
financial  assurance  requirements  for 
MSWLFs.  To  dale,  few  claims  data  exist 
concerning  third-party  awards  resulting 
from  releases  at  MSWLFs.  While  more 
data  are  available  to  assess  potential 
claims  from  Subtitle  C  facilities,  the 
Agency  is  reluctant  to  extrapolate  from 
these  data  or  to  adopt  directly  the  levels 
of  coverage  required  for  Subtitle  C 
facilities  without  further  analysis 
comparing  the  risks  and  resultant  third- 
party  claims  from  MSWLFs  and  Subtitle 
C  hazardous  waste  facilities. 

Second,  RCRA  Section  4010(c)  allows 
the  Agency  discretion  to  take  into 
account  the  practicable  capability  of 
MSWLFs  when  developing  the  new 
criteria.  Today's  proposal  appUes  an 
extensive  set  of  new  regulations  to  a 
large  universe  of  waste  facilities. 
Therefore,  in  light  of  the  costs 
associated  with  implementing  today's 
proposed  requirements,  the  lack  of 
available  data  on  awards  for  third-party 
damages,  and  the  current  constraints  in 
the  insurance  market,  the  Agency  has 
tentatively  decided  to  defer  any  third- 
party  liability  requirements.  Instead,  the 
Agency  has  chosen  to  focus  on  financial 
assurance  requirements  for  costs  of 
activities  that  are  certain  to  be  incurred 
(i.e.,  closure,  post-closure  care,  and 
corrective  action  for  known  releases).  In 
deferring  these  requirements,  the 
Agency  hopes  to  provide  more  time  for 
the  Uability  insurance  market  to  adjust 
to  a  new  potential  market.  The  Agency 
adopted  a  similar  approach  when 
promulgating  liability  coverage 
requirements  for  Subtitie  C  requirements 
when  it  phased  in  the  requirements  over 
a  three-year  period  to  allow  the  market 
to  adjust  to  the  demand  for  increased 
capacity. 

Deferring  third-party  liability 
coverage  requirements  at  the  time, 
however,  does  not  preclude  the  Agency 
from  promulgating  such  a  requirement 
for  MSWLFs  at  a  later  date.  Further,  the 
Agency  encourages  States  to  consider 
requiring  such  coverage  if  they  choose. 
This  decision  to  defer  these  financial 
assurance  requirements  in  no  way 
relieves  an  owner  or  operator  of  liability 
should  injury  to  third  parties  be  shown 
to  have  resulted  from  the  operation  of 
MSWLFs. 

The  Agency  requests  comments  on 
this  decision  to  defer  requirements  for 
financial  assurance  for  third-party 
liability  costs  at  this  time.  In  particular, 
the  Agency  requests  information  to 
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assist  in  setting  appropriate  levels  of 
liability  coverage  for  MSWLFs, 
including  data  on  the  number  of  claims 
filed,  the  size  of  settlements  or  awards 
resulting  from  injuries  associated  with 
releases  from  MSWLFs,  the  causes  of 
such  injuries,  and  the  number  of  persons 
harmed.  Data  concerning  the  nature, 
size,  probability  of,  and  potential 
exposures  to  releases  from  MSWLFs 
could  also  be  used  in  developing 
liability  coverage  requirements.  EPA 
also  requests  inJformation  on  the  likely 
availability  and  cost  of  insurance 
coverage  and  other  financial 
instruments  for  liability  coverage,  the 
factors  that  might  affect  the  cost  and 
availability  coverage,  the  factors  that 
might  affect  the  cost  and  availability  of 
financial  assurance  instruments,  the 
potential  burden  on  owners  or  operators 
of  obtaining  financial  assurance,  and  the 
advisability  of  phasing  in  financial 
responsibility  requirements  for  third- 
party  liability  as  done  under  Subtitle  C. 

Today's  rule  proposes  that  the  amount 
of  financial  assurance  for  closure,  post- 
closure  care,  and  corrective  action  for 
known  releases  be  based  on  site- 
specific  cost  estimates.  The  Agency  is 
not  proposing  in  today's  rule  the  types  of 
mechanisms  that  may  be  used  to 
demonstrate  financial  assurance. 
Rather,  today's  proposal  estabhshes  a 
performance  standard  that  specifies  a 
set  of  criteria  that  must  be  satisfied  by 
any  mechanism  that  is  used.  Regardless 
of  the  mechanism  chosen,  it  must  ensure 
that  adequate  funds  are  available  in  a 
timely  manner  whenever  they  are 
needed.  This  approach  provides  the 
regulatory  community  and  the  States  the 
maximum  flexibility  in  satisfying  the 
financial  assurance  requirements. 

a.  Applicability.  Today's  proposal 
would  apply  to  each  owner  and  operator 
of  an  MSWLF  except  for  an  owner  or 
operator  who  is  a  State  or  Federal 
government  entity.  Although  these 
proposed  requirements  would  apply  to 
both  the  MSWLF  owner  and  the 
operator,  only  one  would  be  required  to 
demonstrate  financial  assurance  for  the 
MSWLF.  This  requirement  is  consistent 
with  those  under  Subtitles  C  and  L  This 
option  provides  flexibility  to  the 
regulated  community  by  allowing  them 
to  choose  which  party  will  demonstrate 
financial  assurance  while,  at  the  same 
time,  giving  the  State  the  additional 
assurance  that  funds  will  be  available 
by  holding  both  parties  ultimately 
responsible.  EPA  considered,  but 
rejected,  the  option  of  requiring  both  the 
owner  and  operator  to  demonstrate 
financial  assurance.  While  such  an 
approach  might  provide  somewhat 
greater  assurance  that  the  costs  of 


closure,  post-closure  care,  and 
corrective  action  for  known  releases 
would  be  covered  in  the  event  that  one 
party  failed  to  provide  adequate  funds, 
the  Agency  believes  that,  in  most  cases, 
this  "double"  coverage  would  be 
unnecessary  and  would  substantially 
increase  the  burden  on  owners  and 
operators  of  MSWLFs. 

EPA  recognizes  that  because  Federal 
and  State  government  entities  are 
permanent  and  stable  institutions  that 
exist  to  safeguard  health  and  welfare, 
they  have  the  requisite  financial 
strength  and  incentives  to  cover  the 
costs  of  closure,  post-closure  care,  and 
corrective  action  for  known  releases. 
The  Agency  believes,  therefore,  that  it  is 
not  necessary  to  impose  financial 
assurance  requirements  on  MSWLFs 
owned  or  operated  by  government 
entities  whose  debts  and  liabilities  are 
the  debts  and  liabiUties  of  a  State  or  the 
United  States.  This  exemption  also 
extends  to  cases  in  which  an  MSWLF  is 
owned  by  a  State  or  Federal  government 
entity  and  operated  by  a  private  party 
(or  operated  by  a  State  or  Federal 
government  entity  while  owned 
privately).  A  State  or  Federal  owner 
may,  of  course,  require  the  private 
operator  by  contractual  agreement  to 
provide  financial  assurance.  The 
exemption  for  MSWLFs  owned  or 
operated  by  Federal  or  State 
governments  is  consistent  with  the 
approach  adopted  under  both  the 
Subtitle  C  regulations  applicable  to 
owners  or  operators  of  hazardous  waste 
facilities  and  the  proposed  Subtitle  I 
rules  for  underground  storage  tanks 
containing  petroleum. 

The  Agency  also  is  considering 
whether  to  treat  Indian  Tribes,  having 
Federally  recognized  governing  bodies 
that  carry  out  substantial  governmental 
duties  and  powers  over  any  area,  as 
States.  If  so,  they  would  be  considered 
exempt  fivm  financial  assurance 
requirements.  If  Indian  Tribes  are  not 
exempt,  they  would  be  required  to 
demonstrate  financial  assurance  similar 
to  local  governments.  The  Agency 
requests  comment  on  whether  to  exempt 
Indian  Tribes  from  financial 
responsibility  requirements.  Specifically, 
the  Agency  requests  information  on 
whether  Indian  Tribes  have  the  requisite 
financial  strength  and  incentives  to 
cover  the  costs  of  closure,  post-closure, 
and  corrective  action  for  known 
releases. 

With  regard  to  financial  assurance 
requirements  for  local  governments, 
EPA  carefully  considered  whether  to 
require  municipal  owners  and  operators 
of  MSWLFs  to  demonstrate  financial 
assurance  for  the  costs  of  closiure,  post- 


closure  care,  and  corrective  action  for 
known  releases.  While  the  Agency 
recognizes  that  many  local  governments, 
like  Federal  and  State  governments,  are 
permanent  entities  and  act  to  secure  the 
well-being  of  their  citizens,  the  Agency 
is  concerned  that  local  governments 
cannot  provide  the  same  guarantee  that 
they  will  be  able  to  access  adequate 
funds  to  pay  for  environmental  costs  in 
a  timely  manner. 

EPA  has  determined  that,  relative  to 
Federal  and  State  government  entities, 
local  government  entities  generally:  (1) 
Have  more  limited  financial  resources 
and  less  flexibility  in  their  annual 
budgets,  making  reallocation  of  a 
substantial  amount  of  funds  for  a 
specific  purpose  in  a  given  year 
extremely  difficult;  (2)  cannot 
necessarily  access  the  traditional 
sources  of  municipal  financing  (i.e., 
intergovernmental  transfers,  bond 
issues,  and  taxes)  quickly  enough  to 
ensure  funding  in  a  timely  manner  and 
(3)  have  been  more  prone  to  fiscal 
emergencies  than  Federal  and  State 
government  entities.  The  Agency 
believes,  therefore,  that  local 
government  entities  should  be  subject  to 
financial  assurance  requirements  as  a 
tool  to  induce  advanced  planning  for  the 
future  environmental  costs  of  closure, 
post-closure  care,  and  corrective  action 
for  known  releases.  Moreover,  the 
Agency  believes  that  requiring  local 
governments  to  demonstrate  financial 
assurance  may  help  them  to  raise  funds 
for  these  costs  that  they  ultimately  will 
have  to  cover. 

b.  Coat  Estimates.  EPA  is  proposing  in 
S  258.32  (b),  (c),  and  (d)  that  the  owner 
or  operator  of  each  MSWLF  develop 
written  site-specific  estimates  of  the 
costs  of  conducting  closure,  post-closure 
care,  and  corrective  action  for  known 
releases  that  would  be  used  to 
determine  the  amount  of  financial 
assurance  required  under  S  258.32  (f), 
(g),  and  (h)-  These  cost  estimates  must 
account  for  the  costs,  in  cxirrent  dollars, 
of  a  third  party  conducting  the  activities 
described  in  the  closure  and  post- 
closure  plans  and  in  the  corrective 
action  program  as  specified  in  S  §  258.30, 
258.31,  and  258.58.  The  "third  party" 
provision  ensures  that  adequate  funds 
will  be  available  for  the  State  to  hire  a 
third  party  to  conduct  closure,  post- 
closure  care,  and  corrective  action  in  the 
event  that  the  owner  or  operator  fails  to 
fulfill  these  obligations,  lliese 
requirements  parallel  the  requirements 
or  proposed  requirements  under 
Subtitles  C  and  I. 

The  closure  cost  estimate  must  be 
based  on  the  cost  of  closing  the  MSWLF 
at  the  point  in  the  landfill's  active  life 
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when  the  extent  and  manner  of  its 
operation  would  make  closure  (as 
described  in  the  closure  plan)  the  most 
expensive.  For  example,  if  an  owner  or 
operator  operates  the  MSWLF  on  a  cell- 
by-cell  basis,  the  estimate  should 
account  for  closing  the  maximum  area  of 
the  Icmdfill  ever  open  at  any  time. 

The  Agency  is  proposing  that  the 
owner  or  operator  develop  estimates  of 
the  costs  of  hiring  a  third  party  to 
conduct  post-closure  care  activities  for 
each  phase  of  the  post-closure  care 
period.  The  cost  estimate  for  each  phase 
must  be  based  directly  on  the  activities 
described  in  the  post-closure  care  plan 
required  under  S  258.31(c)  and  account 
for  the  entire  landfill.  The  estimate  for 
each  phase  would  be  derived  by 
multiplying  the  annual  costs  (in  current 
dollars)  of  the  activities  by  the  number 
of  years  of  care  required  in  that  phase. 
This  approach  is  similar  to  the  Subtitle 
C  calculation  of  the  post-closure  care 
cost  estimate,  in  which  the  cost  estimate 
is  determined  by  multiplying  the  annual 
post-closure  cost  estimate  by  the 
number  of  years  of  post-closure  care. 
Because  not  all  post-closure  care 
activities  are  conducted  on  an  annual 
basis  (e.g.,  cap  replacement  or 
monitoring  well  replacement  may  only 
be  required  periodically),  the  total  cost 
estimate  must  be  adjusted  to  include 
these  periodic  costs  as  well  as  the 
annual  costs.  To  ensiu%  that  adequate 
funds  would  be  available  for  the  entire 
post-closure  care  period,  the  Agency  is 
requiring  that  the  post-closure  care  cost 
estimates  for  each  phase  of  post-closure 
care  account  for  the  most  expensive 
costs  of  routine  po8t-clo8iu«  care.  For 
example,  the  costs  of  monitoring  during 
the  first  30-year  phase  should  account 
for  the  most  extensive  monitoring  likely 
to  be  required. 

As  noted  above.  Subpart  E  of  today's 
rule  proposes  to  require  that  whenever 
the  ground-water  protection  level  at  the 
MSWLF  is  exceeded,  an  owner  or 
operator  must  conduct  corrective  action. 
Once  a  release  has  been  detected,  the 
owner  or  operator  must  prepare  an 
estimate  of  the  cost  of  the  corrective 
action  program,  calculated  by 
multiplying  the  annual  costs  of  remedial 
actions  and  the  number  of  years 
required  to  complete  the  corrective 
action  program. 

The  proposed  rule  would  require  the 
closure  and  post-closure  cost  estimates 
to  be  adjusted  annually  for  inflation 
until  the  entire  landfill  has  been  closed. 
The  cost  estimate  for  corrective  action 
activities  must  be  updated  for  inflation 
until  the  end  of  the  corrective  action 
period  even  if  it  extends  beyond  closure 
of  the  MSWLF.  These  requirements  are 


consistent  with  the  Subtide  C 
requirements.  Also  consistent  with 
SubtiUe  C  requirements,  today's 
proposal  would  not  require  the  owner  or 
operator  to  update  the  post-closure  cost 
estimate  after  the  entire  landfill  has 
been  closed;  however,  the  Agency 
requests  comment  on  the  desirability  of 
requiring  annual  adjustments  of  the 
post-closiu«  cost  estimate  during  the 
post-closure  care  period  to  prevent  a 
significant  shortfall  in  funds,  which 
could  result  from  not  accounting  for 
future  inflation. 

The  Agency  suggests  that  the  States 
require  the  use  of  inflation  factors  that 
are  readily  available  to  owners  and 
operators  (e.g..  Implicit  Price  Deflator  for 
Gross  National  Product  as  published  in 
the  "Survey  of  Current  Business,"  a 
Department  of  Commerce  pubUcation) 
or  specify  other  inflation  factors  that 
must  be  used  to  adjust  the  estimates. 
States  may  wish  to  refer  to  the 
provisions  in  40  CFR  284.142  and  264.144 
and  the  accompanying  guidance 
materials  in  developing  these 
•^uirements. 

In  addition  to  updating  estimates  for 
inflation,  today's  proposed  rule  also 
would  require  that  the  owner  or 
operator  increase  the  closure  and  post- 
closiu«  cost  estimates  when  changes  to 
the  plans  or  changes  at  the  facility 
during  the  active  life  increase  the  cost 
estimates  (e.g.,  increase  in  design 
capacity,  increase  in  the  maximum  area 
open,  more  extensive  monitoring 
requirements).  Similarly,  today's  rule 
proposes  that  an  owner  or  operator  must 
increase  the  corrective  action  cost 
estimate  anytime  a  change  in  the 
corrective  action  program  or  in  the 
facility  conditions  increases  the  cost 
estimate. 

Whenever  the  cost  estimates  are 
increased,  the  owner  or  operator  must 
increase  the  level  of  financial  assurance 
required  under  S  258.32  (f),  (g)  and  (h).  If 
the  owner  or  operator  can  demonstrate 
that  changes  in  the  facility  result  in  a 
decrease  in  the  maximum  costs  of 
closure  over  the  active  life  of  the  landfill 
(e.g.,  reduction  in  size  of  the  area  to  be 
used  for  the  landfill),  the  owner  or 
operator  may  submit  a  request  to  the 
State  to  reduce  the  closure  cost 
estimate.  The  owner  or  operator  may 
request  a  reduction  in  the  amount  of  the 
post-closure  care  cost  estimate  if  the 
owner  or  operator  can  demonstrate  that 
the  cost  estimate  exceeds  the  maximum 
cost  of  post-closure  care  over  the 
remaining  post-closure  care  period. 
Because  the  proposed  rule  would  not 
require  the  post-closiu«  cost  estimate  to 
be  adjusted  for  inflation  during  the  post- 
closure  care  period,  the  State  should 


account  for  future  inflation  in 
determining  if  the  estimate  exceeds  the 
remaining  costs  to  be  incurred  over  the 
length  of  the  period.  Because  the 
corrective  action  cost  estimate  is 
adjusted  for  inflation  until  the 
completion  of  the  program,  the  owner  or 
operator  may  more  easily  be  able  to 
demonstrate  that  the  original  estimate 
exceeds  the  remaining  costs  to  be 
incurred. 

The  Agency  is  not  proposing 
procedures  or  deadlines  for  estimating 
and  adjusting  cost  estimates.  However, 
the  Agency  encourages  States  to  do  so 
and  refers  them  to  the  Subtitle  C 
provisions  in  40  CFR  264.142  and  264.144 
for  guidance.  In  addition,  the  Agency 
strongly  encourages  States  to  consider 
carefully  all  requests  for  reductions  in 
cost  estimates  to  ensure  that  shortfalls 
in  coverage  do  not  result.  The  Agency 
asks  for  comments  on  whether  the 
revised  Criteria  should  include 
procediu^s  or  deadlines  for  estimating 
and  adjusting  cost  estimates. 

For  recordkeeping  purposes,  the 
owner  or  operator  must  maintain  copies 
of  the  most  recent  cost  estimates  for 
closure,  post-closure  care,  and 
corrective  action  for  known  releases  at 
the  landfill  imit  until  the  owner  or 
operator  has  been  released  from 
fiuandal  assiu-ance  for  that  activity 
under  5  25a32  (f),  (g),  and  (h).  These 
provisions  are  consistent  with 
requirements  imder  Subtitle  C. 

c.  Performance  Standard  for  Financial 
Assurance.  In  order  to  minimize  the 
number  of  specific  procedural 
requirements  applicable  to 
demonstrating  financial  assurance  and 
provide  maximum  flexibility  to  the 
States,  the  Agency  is  not  specifying  in 
the  proposed  regulation  the  types  of 
financial  assurance  mechanisms  that 
would  be  allowable;  however,  the 
Agency  is  concerned  that  the 
mechanisms  allowed  by  the  States  (e.g., 
trust  funds,  letters  of  credit.  State  fund) 
satisfy  the  overall  ojbectives  of  financial 
assurance,  i.e.,  to  ensure  that  adequate 
funds  are  readily  available  to  cover  the 
costs  of  conducting  closure,  post-closure 
care,  and  corrective  action  for  known 
releases  if  the  owner  or  operator  fails  to 
do  so.  Therefore,  the  Agency  is 
proposing  in  \  258.32(e)  of  today's  rule  a 
performance  standard  for  financial 
assurance  that  must  be  satisfied  to 
demonstrate  financial  assurance  under 
§  258.32  (f),  (g),  and  (h). 

Under  the  performance  standard, 
financial  assurance  mechanisms 
allowed  by  a  State  must:  (1)  Ensure  that 
the  amount  of  funds  assured  is  sufBcient 
to  cover  the  costs  of  closiu^,  post- 
closure  care,  and  corrective  action  for 


BEST  COPY  AVAILABLE 


33350 


Fgdwai  Ragister  /  Vd.  53,  No.  168,  Tuesday.  August  30,  1988  /  Proposed  Rules 


known  releases  when  needed;  (2)  ensure 
that  funds  will  be  available  in  a  timely 
fashion  when  needed;  (3)  guarantee  the 
availability  of  the  required  amount  of 
coverage  from  the  effective  date  of  these 
requirements  or  prior  to  die  initial 
receipt  of  solid  waste,  whichever  is 
later,  until  the  owner  or  operator  is 
released  from  financial  assurance 
requirements  under  8  253.32(f),  (g),  and 
(h);  (4)  provide  flexibility  to  the  owner 
or  operator,  and  (5)  be  legally  vahd  and 
binding  and  enforceable  under  State  and 
Fedwal  law. 

The  financial  assurance  mechanisms 
authorized  under  Subtitle  C  and 
proposed  under  Subtitle  I,  if  properiy 
drafted,  satisfy  these  perftmnance 
criteria.  Subtitle  C  allows  the  use  of  a 
trust  fund,  letter  of  credit,  surety  bond, 
insurance,  financial  test,  corporate 
guarantee.  State-required  mechanism. 
State  as8un4>tion  of  responsibiUty,  or  a 
combination  of  certain  mechanisms  to 
demonstrate  financial  assurance  for 
closure  and  post-closure.  (Insurance  was 
not  pnqMJsed  for  OMrective  action 
financial  assurance  under  Subtide  C 
because  the  Agency  determined  that  it 
would  not  be  available.)  The  proposed 
Sobtide  I  regulations  (52  FR 12766,  April 
17. 1987)  allow  a  similar  set  of 
instruments  to  demonstrate  financial 
assurance  for  corrective  action  and 
liability  coverage.  States  may  wish  to 
refer  to  the  background  document  for 
closure  and  post-closure  care  and 
financial  responsibility  (Ref.  4)  for  more 
information  on  the  use  of  these 
mechanisms  in  other  EPA  financial 
assurance  programs  and  guidance  on 
how  these  medianisms  could  be 
structured  to  satisfy  the  performance 
standard  disciissed  below. 

The  financial  assurance  performance 
standard  in  today's  proposal  would 
require  States  to  adopt  a  program  under 
which  the  selected  range  of  financial 
assurance  mechanisms  ensures  that 
sufficient  funds  will  be  available  to 
cover  the  costs  of  conducting  closure, 
post-closure  care,  and  corrective  action 
for  known  releases  whenever  such  funds 
are  needed.  In  most  cases,  the  amount  of 
funds  assured  should  equal  the  full 
amount  of  the  current  site-specific  cost 
estimates  for  closure,  post-dosure  care, 
and  corrective  action  at  the  time  the 
mechanism  is  established.  For  example, 
if  a  letter  of  credit  issued  by  a  bank  is 
an  allowable  mechanism,  its  face  value 
must  equal  the  site-specific  cost 
estimate.  To  minimize  the  burdens  on 
small  owners  or  operators  who  may 
have  to  set  aside  funds  in  a  trust  to 
demonstrate  financial  assurance,  States 
may  wish  to  adopt  the  approach  used 
under  Subtitle  C.  Under  SubtiUe  C  an 


owner  or  operator  is  allowed  to  build  up 
the  trust  fund  over  the  life  of  the  facility 
or  over  20  years  (10  years  for  pennitted 
facilities),  whichever  is  shorter.  To  meet 
the  performance  standard  critoia  under 
today's  proposal,  if  a  build-up  period  is 
allowed  for  trust  funds,  the  State  must 
require  the  trust  to  be  fully  funded  no 
later  than  the  end  of  the  landfill's  active 
life.  States  may  wish  to  adopt  stricter 
trust  fund  requirements  (e.g.,  shorter 
build-up  period,  accelerated  payments 
into  the  trust  in  the  earlier  years  of 
operations)  to  avoid  potential  shortfalls 
if  die  MSWLF  is  closed  earlier  Uian 
expected.  If  a  State  chooses  to  develop  a 
State  fund  to  be  used  for  the  costs  of 
closure,  post-closure  care,  and 
corrective  action  for  known  releases,  the 
size  of  the  fund  must  be  commensurate 
with  the  expected  costs  likely  to  be 
incurred  to  satisfy  the  performance 
standard. 

To  ensure  that  funds  will  be  available 
when  needed.  States  also  may  need  to 
take  into  account  potential  l^al  and 
political  constraints  on  accessing  funds 
guaranteed  by  financial  mechanisms. 
For  example,  because  the  U.S.  EPA 
Regional  Administrator  does  not  have 
the  authorify  to  directfy  receive  funds 
bom  third-party  financial  assurance 
mechanisms  (Le.,  all  monies  received 
must  be  directed  to  the  U.S.  Treasury), 
under  Subtide  C  a  standby  trust  fund 
must  be  established  when  certain 
instruments  are  used  (e.g.,  letter  of 
credit  and  surefy  bond)  to  serve  as  a 
depository  for  the  funds  if  the  Regional 
Administrator  draws  on  the  instrument 
Some  States  may  face  similar 
constraints  in  accepting  funds  direcUy 
from  third  parties  and  may  need  to 
establish  standby  trust  fund 
requirements  for  certain  mechanisms 
(e.g.,  letters  of  credit)  to  ensure  that  the 
State  has  access  to  the  funds  whenever 
they  are  needed. 

Because  of  the  long  period  between 
the  initial  establishment  of  the  financial 
assurance  mechanism  and  the  time  that 
the  costs  are  incurred,  the  performance 
standard  requires  that  the  mechanisms 
guarantee  continued  availabilify  of 
coverage  until  the  owner  or  operator 
establishes  an  ahemate  financial 
assurance  mechanism  or  is  released 
bom  financial  assurance  requirements 
to  avoid  potential  gaps  in  coverage.  To 
ensure  reliabilify  over  time.  States 
should  establish  provisions  that  address 
contingencies  such  as  (1)  bankruptcy  or 
incapadfy  of  the  financial  assurance 
provider  or  the  landfill  owner  or 
operator  and  (2)  cancellation  or 
termination  of  mechanisms  by  the 
provider.  To  prevent  gaps  in  coverage  in 
the  event  of  these  contingencies,  States 


must  ensure  that  owners  or  operators 
establish  alternate  financial 
mechanisms  in  a  timely  manner.  For 
example.  States  could  require  that  only 
after  obtaining  alternate  assurance 
could  the  present  mechanism  be 
cancelled  or  terminated.  States  also 
could  specify  notification  requirements 
and  time  limits  for  providing  alternate 
financial  assurance,  similar  to 
provisions  under  Subtide  C 
Furthermore,  States  may  wish  to  adopt 
provisions  similar  to  Subtide  C 
regulati(His  that  require  certain 
mechanisms  to  be  automatically 
renewed  unless  an  alternate  financial 
assurance  mechanism  has  been 
established,  or  else  the  third  party 
offering  the  instrument  becomes  liable 
for  the  obligation.  Finally,  States  must 
ensure  that  owners  or  operators  of 
MSWlfs  cannot  terminate  financial 
assurance  at  will,  which  could 
jeopardize  the  availabilify  of  funds 
when  necessary.  For  example.  Subtide  C 
requires  that  financial  assurance  cannot 
be  terminated  until  after  the 
certifications  of  closure  or  post-closure 
care  have  been  received  and  approved. 

In  authorizing  financial  assurance 
mechanisms  for  demonstrating  financial 
assurance,  States  should  provide  a 
range  of  mechanisms  to  provide  owners 
or  operators  of  MSWLFs  with  flexibilify 
for  demonstrating  compliance  while  at 
the  same  time  ensuring  that  they  meet 
the  regulatory  requirements.  For 
example,  the  Agency  would  not  consider 
a  program  sufficiently  flexible  if  that 
program  restricted  owners  or  operators 
to  using  only  a  financial  test  or 
insurance  because  such  restrictions 
would  likely  impose  a  significant  burden 
on  much  of  the  regulated  communify. 

Finally,  under  the  performance 
standard,  the  financial  assurance 
mechanisms  must  be  legally  valid  and 
binding.  The  vaUdify  of  such 
mechanisms  will  largely  be  a  matter  of 
State  law.  However,  to  be  legally  valid, 
a  financial  assurance  mechanism  must 
be  issued  by  an  institution  that  has  the 
legal  authorify  to  issue  the  mechanism 
and  that  is  legally  acceptable  and/or 
regulated  by  a  Federal  or  State  agency. 
Financial  assurance  mechanisms  also 
must  be  enforceable  under  State  and 
Federal  law.  To  help  ensure  that  the 
mechanisms  are  enforceable.  States  may 
wish  to  specify  wording  for  the 
mechanisms  consistent  with  the 
regulations  found  in  40  CR  264.151. 
These  mechanisms  are  discussed  in  a 
background  document  to  this  proposed 
rule  ^ef.  4). 

In  proposing  a  financial  assurance 
performance  standard  rather  than 
specific  financial  assurance 
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mechanisms,  the  Agency  has  sought  to 
minimize  inconsistencies  with  the 
approximately  20  States  that  already 
have  financial  assurance  requirements 
for  MSWLFs.  The  Agency  recently 
conducted  case  studies  of  nine  such 
programs  (Ref.  19).  The  study  found 
considerable  variation  among  State 
programs  both  in  the  types  of 
mechanisms  allowed  and  in  the 
procedural  requirements  for  the 
financial  assurance  mechanisms.  For 
additional  detail  on  the  results  of  the 
case  studies,  see  the  financial  assurance 
background  doctmient  to  this  rulemaking 
(Ref.  19).  Today's  proposal  is,  therefore, 
designed  to  accommodate  the  variations 
among  existing  State  programs,  while 
ensuring  that  all  programs  meet  the 
performance  standard  for  financial 
assurance.  The  Agency  requests 
comments  on  the  proposed  financial 
assurance  performance  standard, 
including  the  use  of  this  standard  rather 
than  identifying  a  list  of  acceptable 
financial  assurance  mechanisms. 

d.  Financial  Assurance  Provisions  for 
Local  Governments.  As  noted  in  the 
previous  section,  the  Agency  is  not 
proposing  specific  financial  mechanisms 
in  today's  rule  in  order  to  provide 
maximum  flexibility  to  the  States.  The 
Agency  believes  that  the  Subtitle  C 
provisions  can  be  used  as  models  for 
States  in  developing  their  rules.  Unlike 
Subtitle  C,  however,  the  majority  of 
MSWLFs  are  owned  by  local 
governments.  While  Subtitle  C  allows  a 
financial  test  to  be  used  to  demonstrate 
financial  assurance,  the  test  in  40  CFR 
264.143  and  264.145  is  designed  primarily 
for  corporate  firms  and  is  not  directly 
applicable  to  local  governments. 
Therefore,  because  of  the  large  number 
of  MSWLFs  owned  by  local 
governments,  the  Agency  considered  for 
today's  rule  the  feasibility  of  developing 
a  financial  test  that  would  exempt  local 
governments  able  to  pass  the  test  from 
having  to  obtain  a  third-party  financial 
assurance  mechanism  (or  contribute  to  a 
State  Fund,  if  applicable]. 

A  financial  test  designed  specifically 
for  local  governments  was  considered 
during  the  development  of  the  Subtitle  C 
regulations  but  was  not  included  due  to 
difficidties  in  interpreting  and  verifying 
municipal  accounting  information, 
concern  over  the  use  of  bond  ratings  as 
a  measure  of  fiscal  strength,  and 
concern  over  the  accessibility  of 
allocated  tax  revenues.  However,  since 
the  promulgation  of  the  Subtitle  C 
requirements,  many  local  governments 
have  developed  more  sophisticated 
financial  management  practices. 
Because  of  these  changes,  the  Agency  is 
examining  possible  approaches  a  State 


might  use  in  developing  such  a  test 
specifically  for  Icoal  governments.  For 
example,  the  Agency  is  examining  the 
feasibiUty  of  developing  a  special  test 
that  takes  into  account  fiscal, 
institutional,  and  other  factors.  Although 
the  Agency  is  not  proposing  a  financial 
test  for  local  governments  in  today's 
rule,  the  financial  assurance  background 
document  discusses  a  fi-amework  that 
States  may  wish  to  use  in  specifying 
criteria  for  a  financial  test  for  local 
governments  (Ref.  4).  If  a  State  decides 
to  allow  a  financial  test  for  local 
governments,  the  framework  should  be 
useful  in  choosing  appropriate  measures 
of  a  local  government's  financial 
strength. 

The  Agency  requests  comments  on  the 
use  of  a  financial  test  for  local 
governments.  Specifically,  EPA  requests 
information  on  standards  that  might  be 
used  to  measure  a  local  government's 
financial  strength,  the  measures  that 
might  be  taken  to  establish  such  a 
financial  test,  and  whether  any  States 
currently  allow  a  financial  test  for  local 
governments. 

e.  Financial  Assurance  Requirements. 
As  noted  in  Sections  13.b  and  c,  site- 
specific  cost  estimates  are  used  to 
determine  the  amount  of  financial 
assurance  required.  The  mechanisms 
used  to  demonstrate  this  amount  of 
coverage  must  satisfy  the  performance 
standard  specified  in  §  258.32(e]. 

The  amoimt  of  closure  financial 
assurance  must  be  based  directly  on  the 
most  recent  closure  cost  estimate 
adjusted  for  inflation  in  accordance  with 
i  258.32(b).  Financial  assurance  for  post- 
closure  care  must  cover  the  costs  of 
conducting  both  phases  of  the  post- 
closure  care  period  for  the  entire 
landfill.  The  amount  of  financial 
responsibility  required  for  each  phase  of 
post-closure  care  is  calcidated  by 
multiplying  the  most  recent  annual  post- 
closure  cost  estimate  for  each  phase  of 
post-closure  care  by  the  nimiber  of  years 
in  that  phase.  The  sum  of  these  two 
estimates  is  the  amount  of  financial 
assurance  required  for  post-closure  care. 
This  approach  is  similar  to  the  Subtitle 
C  calculation  of  the  post-closure  care 
cost  estimate,  in  which  the  cost  estimate 
is  determined  by  multiplying  the  annual 
post-closure  cost  estimate  by  the 
number  of  years  of  post-closure  care. 

EPA  is  proposing  in  §  258.32(h)  to 
require  corrective  action  financial 
assurance  for  known  releases  in  an 
amount  equal  to  the  most  recent  annual 
corrective  action  cost  estimate  in 
§  258.32(d]  iiiiies  the  number  of  years 
required  to  complete  the  corrective 
action  program.  The  Agency  is 
proposing  that  financial  assurance  for 


corrective  action  be  demonstrated  after 
the  cost  estimate  has  been  prepared  in 
accordance  with  S  258.32(d),  consistent 
with  Subtitle  C.  Before  adopting  this 
timing  requirement,  the  Agency 
considered  the  feasibility  of  requiring 
some  minimal  level  of  financial 
responsibility  for  corrective  action  as 
soon  as  the  need  for  corrective  action 
was  demonstrated  but  before  the 
corrective  action  measures  and  costs 
were  determined.  This  latter  approach 
has  been  proposed  for  Subtitle  I  because 
the  statute  requires  financial  assurance 
for  corrective  action  for  a  specified 
amount  ($1  million)  before  there  is  any 
known  contamination.  The  Agency 
concluded,  however,  that  it  still  does  not 
have  the  data  sufficient  to  estimate  the 
cost  of  corrective  action  in  advance  and 
is  delaying  the  requirement  until  a 
release  has  been  detected  and  the 
estimates  of  costs  have  been  developed. 
States  may  wish  to  require  some  level  of 
financial  assurance  to  cover  the  costs  of 
interim  measures  that  may  be  taken 
prior  to  the  completion  of  the  corrective 
action  plan  and  the  approved  cost 
estimate. 

Release  from  financial  assurance 
requirements  for  closure,  post-closure 
care,  and  corrective  action  is  triggered 
by  State  approval  of  the  certifications 
submitted  to  the  State  under 
§§  258.30(e),  258.31(f),  and  258.32(h). 
Following  the  receipt  of  the  certification 
from  the  owner  or  operator  that  verifies 
that  closure,  post-closure  care,  or 
corrective  action  have  been  completed 
in  accordance  with  the  approved  plans, 
today's  rule  proposes  in  S  258.32  (f).  (g). 
and  (h)  that  the  State  notify  the  owner 
or  operator  in  writing  that  he  no  longer 
is  required  to  demonstrate  financial 
responsibility  for  these  activities.  If  the 
State  has  reason  to  believe  that  the 
activities  have  not  been  conducted  in 
accordance  with  the  approved  plan,  it 
must  notify  the  owner  or  operator  and 
include  a  detailed  statement  of  reasons 
for  not  releasing  the  owner  or  operator 
from  the  financial  assurance 
requirements. 

D.  Subpart  D — Design  Criteria 

1.  Overview  of  Proposed  Standards 

a.  New  Units.  Section  258.40(a)  of 
today's  proposal  would  require  that  new 
MSWLF  units  be  designed  with  liner 
systems,  LCS,  and  final  cover  systems 
as  necessary  to  meet  the  design  goal  in 
the  aquifer  at  the  waste  management 
unit  boundary  or  an  alternative 
boundary  specified  by  the  State.  The 
two  key  components  of  this  performance 
standard  are  the  design  goal,  which  is  a 
human  health-  and  environmental-based 
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groond-water  risk  lewd,  aad  the  point  of 
conpliance  (POC)  as  Ike  miuiter  (Ia.  the 
waate  Qitfiageraeiit  unit  boBBdaiy  or  an 
alternative  bonndaTy  qiedfied  by  tie 
State).  Today's  ptapmai  iHovides  States 
consideiaUe  flexibflity  in  eatablisfaing 
both  of  these  key  coraponenta.  As 
dismissed  below,  Ihe  State  estaUshes 
the  desi^i  goal  within  Ike  protective  risk 
range  and  also  aiay  set  an  altenaative 
boundary  as  the  point  of  compliance: 
however,  this  boundary  shall  not  exceed 
150  meters  from  the  waste  management 
unit  and  shaD  be  located  on  land  owned 
by  the  owner  or  opera  tar  of  the  MSWLF. 

In  this  propasal  tke  Agency  is 
considering  dnee  altexaative  risk 
ranges,  llieae  are  ixlir*  to  1X10'^ ,  a 
fixed  level  (rf  1X10~*.  or  an  upper  bound 
risk  level  of  1  x HP*  (with  States  having 
discretion  to  be  more  stringent).  EPA  is 
proposing  to  use  the  range  of  1  x  10~  *  to 
IX 10"' because  the  Agency  currently 
uses  this  range  in  clean-up  activities  at 
sites  and  because  this  will  provide  a 
margin  for  consideration  of  site  specific 
factors  in  setting  the  risk  level.  A  fixed 
risk  level  of  1X10" 'would  provide  a 
uniform  level  of  protection  across  all 
States.  On  the  other  hand,  setting  an 
upper  bond  risk  level  of  1  x  10"  *  would 
allow  States  greater  flexibility  in 
establishing  more  stringent  risk  levels 
based  on  site  specific  conditions. 

In  its  regulatory  actions  HJA  generally 
uses  a  case-by-case  approach, 
depending  on  the  surrounding  issues, 
uncertainties,  and  information  bases. 
Such  a  caae-by-case  approach  allows 
flexibility  in  judging  the  variety  of 
factors  and  uncertainties  included  in  the 
risk  assessments.  For  example,  the 
following  risk  levels  have  been 
embraced  by  EPA  since  19B4: 

•  The  Superfund  Clean-up  policy — 
10-*  to  10" ». 

•  Alternate  Concentration  Limits 
(ACLs)— 10"*  to  10"'  with  10" 'target 

•  Drinking  water  standards/ 
Maximum  Conteuninant  Level  (MCL) — 
10"*tolO-«. 

•  Pesticides  in  groundwater 
strategy — 10"*  trigger. 

•  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS)— 
10"»tolO-*. 

The  Agency  intends  to  examine  closely 
the  nature  of  the  Subtitle  D  universe 
while  keeping  in  mind  the  capabihty  of 
State  programs  and  feasibility  of 
achieving  lower  risks.  The  Agency 
requests  comment  on  these  alternatives. 
The  design  goal  is  an  overall  ground- 
water carcinogenic  risk  level  that  must 
be  established  by  the  State.  At  a 
minimum,  the  goal  must  lie  within  the 
protective  risk  range;  however,  the 
States  would,  under  any  option,  have 
the  discretion  to  select  a  risk  level  that 


is  more  piotectiva  than  die  proposal. 
The  focus  lor  the  design  goal  is  c»i 
cardDOfsnic  risk.  Results  of  EPA's 
Subtttla  D  risk  laodd  Indicate  that 
carcinogens  drtva  the  risks  posed  by 
releases  to  gronnd  water  by  MSWLPs. 
Non-cardnogens,  along  with 
carcioogais,  wiU  be  addressed  by  die 
ground-water  monitoring  and  corrective 
action  programs. 

The  design  goal  is  consistent  widi  the 
requireaients  proposed  today  for 
detenainkig  the  ground-water  trigger 
levels  (see  paaposed  258.52)  and  the 
groiiad  — !■  fiuletUou  standards 
(GWPSs)  |see  proposed  256.57(e)). 
However,  unlike  die  trigger  levels  and 
the  GWPSs,  the  design  goal  is  not 
constitu«it-specific.  Rather,  the  design 
goal  represents  the  overall  ground-water 
risk  level  (Le.,  the  combined  risk  bam  all 
constituents)  that  the  State  believes  is 
necessary  to  protect  human  health  and 
the  environment 

The  possible  use  of  the  risk  range  for 
a  design  goal  is  meant  to  give  the  States 
the  flexibility  to  consider  the  practicable 
capabihty  of  the  owner  or  operator  in 
establishing  design  requirements. 

The  design  goal  (in  conjunction  with 
the  point  of  compliance)  is  used  to 
determine  what  design  is  necessary  for 
the  facility.  For  example,  if  IXIO"'  were 
chosen  by  the  State  as  the  design  goal 
the  facility  must  be  designed  to  prevent 
releases  to  the  ground  water  that  would 
cause  the  overall  risk  posed  by  the 
ground  water  to  exceed  lxiO"*at  the 
waste  management  unit  boundary  or 
alternative  State-specified  boundary. 

Section  258.40(d)  specifies  that  the 
State  could  establish  an  alternative 
boundary  as  the  compliance  point  for  a 
new  unit,  however,  this  alternative 
boundary  cannot  go  beyond  the  150 
meters  from  the  waste  management  unit 
boundary  and  must  be  on  land  owned 
by  the  owner  or  operator  of  the  MSWLF. 
llie  State  must  consider  at  least  the 
following  factors  in  establishing  this 
alternative  boundary:  (1)  The 
hydrogeologic  characteristics  of  the 
facility  and  surrounding  land;  (2)  volume 
and  physical  and  chemical 
characteristics  of  the  leachate;  (3)  the 
quantity,  quality,  and  direction  of 
ground-water  flow;  (4)  the  proximity  and 
withdrawal  rate  of  the  ground-water 
users;  (5)  availability  of  alternative 
drinking  water  supplies;  (6)  the  existing 
quality  of  the  ground  water,  including 
other  sources  of  contamination  and  their 
cumulative  impacts  on  the  ground  water 
and  (7)  public  health,  safety,  and 
welfare  effects.  EPA's  intent  in  allowing 
States  to  establish  alternative 
boundaries  is  to  allow  site-specific 
characteristics  to  be  considered  in 
meeting  the  design  goal.  For  example. 


the  State  may  wish  to  set  an  altOTnative 
boundary  in  sitaati(»s  where  the  aquifer 
is  of  low  quality  and  has  litde  or  no 
potential  for  future  ose. 

In  considering  the  various  fectors 
specified  in  1 2S8.40(d)  for  estabUshing 
this  alternative  boundary.  States  will 
deterrame  which  factors  are  the  most 
important  at  eadi  btdlity  and  are 
provided  the  flexibility  to  nse  a  different 
ranking  system  at  eadb  facility.  He 
consideration  of  these  site-spedfic 
factors  sfaoald  ensure  that  establishing 
the  altnnative  boundary  would  not 
result  in  contamination  of  ground  water 
needed  or  used  for  human  consumption 
that  would  result  in  adverse  impacts  on 
human  healdi  or  the  environment  Such 
adverse  impacts  indude  contamination 
of  drinking  water  supplies,  degradation 
of  sensitive  ecosystems,  or  degradation 
of  recreational  areas. 

EPA  considered  setting  the  maximum 
alternative  boundary  at  die  property 
boundary  without  a  distance  limit 
However,  under  such  an  approach,  great 
expanses  of  ground  water  could  be 
contaminated  before  detection.  EPA 
beUeves  that  this  practice  would  in 
effect  circumvent  the  intent  of  today's 
proposal.  EPA  chose  a  distance  of  150 
meters  as  the  maximum  alternative 
boundary  to  allow  for  consideration  of 
the  practicable  capability  of  owners  and 
operators  and  to  allow  for  greater  State 
flexibility  in  setting  design  requirements. 
The  150-meter  limit  also  is  expected  to 
have  minimimi  impact  on  existing 
facilities.  The  150-meter  value 
represents  the  third  quartile  (75th 
percentile)  from  the  distribution  of 
distances  between  the  unit  and  property 
boundary  for  MSWLPs  determined  from 
EPA's  fadlity  survey  results  (Ref.  30). 
EPA  also  is  proposing  to  require  that  the 
alternative  boundary  be  located  on  land 
owned  by  the  owner  or  operator  of  the 
MSWLF  to  prevent  contamination  of 
ground  water  off-site. 

The  consequence  of  giving  States  the 
flexibility  to  use  a  POC  at  a  distance 
greater  than  the  unit  boundary  is  that  it 
allows  contaminant  concentrations  to 
diminish  (due  to  degradation, 
dispersion,  and  atienuation)  over 
distance  and  thus,  potentially  decrease 
the  stringency  of  design  criteria  needed 
to  meet  the  design  goal.  In  this  manner, 
the  alternative  boundary  provides 
States  the  opportunity  to  take  into 
account  the  practicable  capabihty  of  the 
facility  owners  or  operators.  For 
example,  EPA  estimates  (based  on  risk 
modeling  described  later)  that  the 
percentage  of  new  MSWLFs  exceeding  a 
1  XlO"*  risk  level  drops  from  43  percent 
at  the  unit  boundary  to  23  percent  at  150 
meters. 
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For  the  above  reasons,  EPA  believes 
the  ISO-meter  maximum  alternative  POC 
allows  for  consideration  of  the 
practicable  capability  of  the  regulated 
community  and  State  flexibility  in 
setting  design  criteria  while  ensuring 
protection  of  human  health  and  the 
environment  The  Agency  requests 
comment  specifically  on  the  use  of  this 
distance  to  estabhsh  an  alternative 
boundary. 

In  implementing  today's  proposed 
performance  standard  under  S  258.40(a], 
States  have  two  options.  Under  the  first 
option,  the  State  may  establish  a 
performance  standard  (including  the 
design  goal  and  point  of  compliance 
within  the  limits  prescribed  in 
§  258.40(a))  for  each  facility  on  a  case- 
by-case  basis.  For  example,  after 
considering  site-specific  factors,  the 
State  may  set  a  performance  standard 
for  one  MSWLF  that  specifies  a  design 
goal  of  1  X10~*  risk  to  be  met  at  the 
waste  management  unit  boundary,  while 
at  another  MSWLF,  the  State  may 
require  a  design  goal  of  IX 10"*  to  be 
met  at  an  alternative  boundary.  In 
setting  this  alternative  boundary,  the 
State  must  fully  consider  the  factors 
specified  in  $  25a40(d). 

Under  the  second  option,  a  State  may 
establish  one  performance  standard 
(including  the  design  goal  and  point  of 
compliance]  that  applies  to  all  MSWLFs 
in  the  State.  For  example,  the  State  may 
elect  to  establish  a  performance 
standard  that  requires  all  new  MSWLFs 
in  the  State  to  be  designed  to  meet  a  risk 
level  of  IX 10'*  at  the  waste 
management  unit  boundary.  If  a  State 
wishes  to  incorporate  an  adtemative 
boundary  (Le.,  other  than  the  waste 
management  unit)  into  its  State-wide 
performance  standard,  the  State  must 
carefully  consider  all  the  facility-specific 
factors  required  under  S  258.40(d].  The 
Agency  beUeves  that  this  method  may 
be  difiicult  in  States  that  have  a  large 
number  of  MSWLFs. 

Regardless  of  whether  the 
performance  standard  is  set  on  a  site- 
specific  basis  or  a  State-wide  basis,  the 
State  must  still  determine  MSWLF 
designs  that  meet  the  performance 
standard.  Section  258.40(d)  requires  the 
State  to  consider  at  least  the  following 
factors  in  determining  the  specific 
design  necessary  to  meet  the 
performance  standard:  (1)  The 
hydrogeologic  characteristics  of  the 
facihty  and  surrounding  land,  (2)  the 
climatic  factors  of  the  area,  (3)  the 
volume  and  physical  characteristics  of 
the  leachate,  (4)  proximity  of  ground- 
water users,  and  (5)  ground-water 
quahty.  Various  methods  for  considering 
these  factors  and  determining 


appropriate  designs  are  discussed  later 
in  this  preamble  (see  Part  5  of  this 
section). 

In  certain  cases,  the  State  may  find 
that  MSWLF  designs  required  under  its 
existing  regulations  adequately  meet  a 
State-wide  performance  standard 
established  in  accordance  with  Subpart 
D  of  today's  proposal  In  such  cases,  the 
State  may  use  its  existing  regulations  to 
implement  today's  proposed 
requirements  for  new  MSWLF  design. 
The  Agency  specifically  requests 
comments  on  the  approach  to  State 
implementation  of  today's  proposed 
§  258.40(a)  performance  standard. 

b.  Existing  Units.  The  Agency  is 
proposing  a  different  performance 
standard  for  existing  units  than  for  new 
units.  For  existing  units,  §  258.40(e)  of 
today's  proposal  would  require 
installation  of  a  final  cover  system  that 
prevents  infiltration  of  liquids  through 
the  cover  and  into  the  waste.  In 
proposing  a  different  standard  for 
existing  units,  the  Agency  is  taking  into 
account  the  practicable  capability  of 
owners  and  operators  of  MSWLFs.  EPA 
recognizes  that  most  existing  units  have 
not  been  specifically  designed  to  meet 
the  design  goal  at  the  waste 
management  unit  boundary.  However, 
some  States  have  design  and 
performance  requirements  for  MSWLFs 
that,  if  properly  implemented,  may  have 
resulted  in  landfill  designs  that  are 
capable  of  meeting  the  design  goal  for 
new  units.  Further,  MSWLFs 
constructed  after  the  promulgation  of 
the  1979  Criteria  (40  CFR  Part  257) 
should  have  been  designed  and 
operated  to  ensure  that  the 
concentration  of  contaminants 
introduced  to  the  ground  water  did  not 
exceed  the  MCLs  specified  in  the  Part 
257. 

EPA  believes  that  to  require  existing 
units  to  meet  the  same  performance 
standard  as  new  units  would  seriously 
strain  the  resources  of  the  regulated 
community.  First,  the  data  necessary  to 
make  the  determination  of  whether  the 
existing  unit  meets  the  design  goal,  such 
as  the  geology  beneath  the  unit  or  the 
original  design  specifications,  may  not 
be  readily  available  or  may  be  very 
costly  to  obtain.  This  lack  of  information 
was  evident  in  several  of  the  case 
studies  EPA  reviewed  in  developing  of 
this  proposal  Second,  if  the  design  of 
the  existing  unit  was  determined  to  be 
incapable  of  meeting  the  design  goal, 
retrofitting  would  be  necessary.  The 
Agency  beheves  retrofitting  for  Subtitle 
D  facilities  should  not  be  required 
because  (1)  the  procedure  is  impractical 
because  it  requires  the  excavation  and 
temporary  storage  or  disposal  of  wastes, 


(2]  the  excavation  of  the  waste  may 
create  its  own  set  of  public  health 
problems  (e.g.,  dangers  to  workers, 
contaminated  run-ofi),  and  (3)  such 
retrofitting  would  disrupt  existing  solid 
waste  management  activities. 
Retrofitting  may  be  particularly 
disruptive  if  a  large  number  of  existing 
facilities  are  found  to  be  unable  to  meet 
the  design  goal 

The  final  cover  requirement  for 
existing  units  could  be  met  by  a  wide 
range  of  designs  based  on  site-specific 
conditions.  These  designs  range  from  a 
cap  consisting  of  soils  with  adequate 
moisture-holding  capacity,  planted  with 
the  proper  vegetative  cover  to  handle 
the  wettest  month  at  this  location  and 
sloped  to  maximize  surface  run-off 
without  causing  significant  erosion 
problems,  to  a  cap  containing  a 
hydraulic  barrier,  such  as  a  fiexible 
membrane  liner  to  prevent  infiltration 
into  the  waste. 

As  with  new  units,  many  factors  are 
involved  in  designing  the  final  cover. 
These  include  precipitation,  potential 
and  actual  evapotranspiration  soil 
moisture  holding  capacity,  vegetation, 
and  run-off.  There  are  several 
methodologies  available  that  use  these 
factors  to  estimate  the  amount  of 
infiltration  that  may  enter  the  waste. 
These  methods  are  discussed  in  the 
background  documents  that  support 
today's  rule  (Ref.  5). 

2.  Rationale  for  Proposed  Approach 

The  primary  goals  of  this  rule  are  to 
establish  standards  that  are  protective 
of  human  health  and  the  environment, 
provide  flexibility  to  the  States,  and 
minimize  disruption  of  current  solid 
waste  management  practices  by 
considering  the  practicable  capability  of 
the  regulated  community.  The  Agency 
believes  that  a  performance  standard 
approach  for  the  design  of  MSWLF  units 
best  ensures  that  these  goals  can  be 
achieved. 

Today's  proposed  requirements  would 
allow  the  owner  or  operator  to  take  into 
account  site-specific  conditions  when 
designing  the  unit  to  ensure  that  the 
concentration  of  contaminants  at  a 
specified  compliance  point  (e.g.,  the 
waste  management  unit  boundary) 
meets  the  design  goal.  Furthermore,  use 
of  a  performance  standard  allows  for 
the  consideration  of  innovative 
technologies  that  may  be  developed  in 
the  future. 

Today's  performance  standard  would 
also  provide  States  the  flexibility  to 
make  the  final  decision  as  to  how  the 
standard  would  be  achieved.  Many 
States  currently  have  standards  that 
utilize  a  performance  standard  approach 
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for  design  of  MSWLFs  and  strongly 
support  the  performance  standard 
approach  proposed  today.  The  Agency 
believes  that,  in  many  cases,  only  minor 
modifications  to  existing  State 
standards  would  be  necessary  to  make 
them  consistent  with  today's  proposal. 
I'herefore,  EPA  believes  that  the 
proposed  standard  allows  consideration 
of  practicable  capability  and  will  result 
in  minimal  disruption  to  State  programs. 
A  review  of  current  State  regulations  is 
included  in  background  documents 
supporting  this  proposal  (Ref.  9). 

a.  Differences  from  Existing  Part  257 
Criteria.  Today's  proposed  standard  for 
MSWLFs  is  similar  to  the  current 
requirements  under  40  CFR  257.3-4, 
which  prohibits  Subtitle  D  facilities  from 
contaminating  ground  water  beyond  the 
solid  waste  boundary  or  an  alternative 
boundary  specified  by  the  State.  There 
are,  however,  several  major  differences 
in  today's  proposal. 

First,  today's  proposal  specifically 
would  require  the  owner  or  operator  to 
design  new  units  to  meet  a  protective 
ground  water  risk  level.  (See  discussion 
in  Section  IX.D.l.a.  of  today's  preamble 
concerning  the  design  goal  and  EPA's 
request  for  comment  on  alternative  risk 
ranges.)  Under  the  existing  Criteria,  if  a 
facility  contaminates  the  ground  water, 
the  facihty  is  classified  as  an  "open 
dump"  and  must  be  upgraded  or  closed 
under  a  State-approved  compliance 
schedule.  Today's  proposal,  by 
establishing  a  design  goal  tied  to 
ground-water  protection,  is  intended  to 
be  preventive  rather  than  reactive. 

Second,  the  proposed  design  goal  is 
an  overall  risk  level  that  encompasses 
risks  bom  a  comprehensive  set  of 
constituents  (i.e..  Appendix  II),  which 
form  the  basis  of  the  ground-water 
protection  standard.  "The  standard  for 
the  existing  Criteria  is  limited  to  the 
contaminants  identified  in  the  National 
Interim  Primary  Drinking  Water 
Regulations  (NIPDWRs),  now  National 
Primary  Drinking  Water  Regulations 
(NPDWRs).  The  Agency  recognized  in 
the  preamble  when  it  promulgated  the 
existing  Part  257  Criteria  that  this  list 
did  not  serve  as  a  comprehensive 
ground-water  quality  standard  because 
it  did  not  include  all  potentially  harmful 
substances  that  might  be  associated 
with  leachate  fi-om  solid  waste.  Today's 
proposal  requires  that  an  overall  risk 
level  (i.e.,  design  goal)  be  selected  and 
used  in  new  unit  design  and  that  during 
ground-water  monitoring,  a  more 
comprehensive  list  of  constituents  (i.e., 
more  comprehensive  than  the  existing 
Part  257  Criteria)  be  used  to  ensure  that 
the  design  goal  is  being  met.  This  list 
/  includes  many  constituents  that  may  be 


found  in  landfill  leachate,  thereby 
providing  more  protection  to  human 
health  and  the  environment  than  the 
existing  Criteria.  This  proposal  is 
discussed  in  greater  detail  in  Section 
IX.E  of  today's  preamble. 

Third,  EPA  is  proposing  to  establish  a 
maximum  limit  on  the  distance  the 
alternative  boundary  may  be  from  the 
waste  management  unit  boundary. 
Under  the  original  Criteria,  the 
maximum  limit  for  the  alternative 
boundary  was  left  to  the  State's 
discretion.  The  Agency  has  chosen  to 
propose  a  limit  of  150  meters  from  the 
unit  boundary  in  estabUshing  the 
alternative  boundary.  The  site-specific 
factors  to  be  used  in  establishing  an 
alternative  boundary  that  were 
identified  in  the  original  Criteria, 
however,  have  been  maintained. 

Fourth,  today's  action  proposes 
ground-water  monitoring  and  corrective 
action  requirements  for  both  new  and 
existing  municipal  waste  landfills.  The 
monitoring  requirements  would  allow 
continuous  evaluation  of  whether 
facilities  are  complying  with  the  design 
goal,  while  the  corrective  action 
requirements  ensure  that  appropriate 
responses  are  taken  to  protect  public 
health  fi^m  exposure  to  contaminated 
groimd  water  and  minimize  resource 
damage. 

Finally,  today's  action  proposes 
different  design  standards  for  new  and 
existing  MSWLF  units,  unlike  the 
original  Criteria,  which  established  one 
design  standard  for  both  types  of  units. 
EPA  made  this  decision  for  the  reasons 
discussed  earlier  (e.g.,  practicable 
capability);  however,  when  this  different 
standard  for  existing  units  is  considered 
in  context  with  other  requirements  of 
the  proposal  (e.g.,  corrective  action),  the 
overall  protection  is  the  same. 

b.  Differences  From  Subtitle  C 
Standard.  There  are  two  major 
differences  between  the  current  Subtitle 
C  standards  for  hazardous  waste 
landfills  and  today's  proposal.  First,  the 
overall  performance  standard  for  the 
design  of  hazardous  waste  landfills  is 
more  stringent  than  the  performance 
standard  for  MSWLPs.  Subtitle  C 
landfills  must  be  designed  to  prevent 
hazardous  waste  or  hazardous 
constituents  from  entering  the 
surrounding  soils  and  ground  water.  The 
proposed  performance  standard  for 
MSWLFs,  which  would  require  that  the 
design  goal  not  be  exceeded  at  the 
compliance  point,  allows  the  mitigating 
effects  of  the  surrounding  soils  and 
aquifer  material  to  reduce  the 
concentrations  of  contaminants.  The 
Agency  believes  today's  standard  is 
appropriate  for  MSWLFs  because  it 


allows  for  consideration  of  the 
practicable  capability  of  the  regulated 
community. 

The  second  major  difference  between 
toady's  proposal  and  the  current  Subtitle 
C  standards  is  the  strict  Subtitle  C 
design  standard.  Although  there  are 
certain  very  stringent  variances 
available,  location  characteristics  (e.g., 
climate  and  hydrogeology)  generally  do 
not  reduce  the  design  requirements  for 
Subtitle  C  facilities  as  they  do  under  the 
Subtitle  D  proposal.  Therefore,  Subtitle 
C  specifies  one  design  (i.e.,  double 
liners.  LCSs.  and  leak  detection 
systems)  for  almost  all  locations,  while 
the  proposed  Subtitle  D  performance 
standard  would  allow  location 
characteristics  to  be  considered  when 
designing  the  MSWLF  unit  so  that  the 
location  and  design  of  the  unit 
complement  each  other.  This  proposed 
standard  would  allow  consideration  of 
the  practicable  capability  of  the  owner 
or  operator. 

3.  Alternatives  Considered 

The  Agency  considered  a  number  of 
alternatives  to  the  design  requirements 
proposed  today.  Various  performance 
standards,  uniform  design  standards 
(with  and  without  variance  provisions), 
location  categories  approach,  and  risk- 
based  approach  were  considered  in 
developing  today's  design  requirements. 
The  Agency  requests  comments  on  all 
the  alternatives  presented  below.  EPA 
specifically  is  interested  in  comments  on 
the  advantages  and  disadvantages  of 
the  alternatives  in  relation  to  today's 
proposed  approach. 

a.  Other  Performance  Standards.  EPA 
considered  two  alternative  performance 
standards  to  those  contained  in  today's 
proposal:  (1)  Require  MSWLFs  to  be 
designed  to  meet  the  design  goal  at  the 
unit  boundary  but  make  no  allowance 
for  an  alternative  boundary  and  (2) 
require  MSWLFs  to  be  designed  to  meet 
the  design  goal  at  the  unit  boundary  or 
any  alternative  boundary  specified  by 
the  State  (current  standard  in  40  CFR 
Part  257).  These  alternatives  were 
evaluated  based  on  the  potential  extent 
of  ground-water  contamination  that  may 
result,  ability  to  enforce  the  standard 
through  citizen  suits,  the  practicable 
capability  for  the  regulated  community 
to  comply,  and  flexibility  afforded  the 
States. 

The  first  alternative,  requiring 
MSWLFs  to  meet  the  design  goal  at  the 
unit  boundary,  would  provide  the 
greatest  protection  to  ground  water 
because,  by  strictly  defining  the  point  of 
compliance  as  the  unit  boundary  with 
no  alternative  allowed,  it  limits  the  real 
extent  of  ground-water  contamination. 
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This  alternative  could  be  enforced  easily 
through  citizen  suits;  however,  this 
option  does  not  allow  consideration  of 
the  practicable  capabiUties  of  the 
regulated  community  and  could  limit 
State  flexibility  by  not  allowing  States 
to  consider  site-specific  conditions  when 
determining  the  point  of  compliance. 
Further,  by  not  allowing  consideration 
of  site-specific  conditions,  this 
alternative  could  result  in  over- 
regulation  and  could  exceed  the 
practicable  capability  of  the  regulated 
community  to  comply. 

The  second  alternative,  requiring 
MSWLFs  to  meet  the  design  goal  at  the 
imit  boundeiry  or  a  State-selected 
alternative,  would  provide  more 
flexibility  to  account  for  the  practical 
capabihty  of  the  regulated  community.  It 
would  be  less  burdensome  to  the 
regulated  community  because  site- 
specific  factors  could  be  considered, 
thereby  avoiding  over-regulation  and 
increased  costs;  however,  it  would  be 
less  protective  of  ground  water  because 
it  would  allow  for  a  greater  area  extent 
of  groimd  water  to  be  contaminated 
than  the  first  alternative.  This 
alternative  also  could  be  difficult  to 
enforce  through  citizen  suits  because  no 
one  alternative  boundary  would  be 
specified  in  the  rule  for  all  MSWLFs. 

The  Agency  believes  that  today's 
proposal  provides  a  balance  of  the 
positive  aspects  of  the  above 
alternatives.  It  limits  the  potential  area 
extent  of  ground-water  contamination 
by  placing  a  distance  cap  on  the 
alternative  boundary.  In  addition,  it 
provides  State  flexibiUty,  minimizes  the 
potential  for  ovei^regidation,  and 
considers  the  practicable  capability  of 
the  regulated  community.  Finally,  it 
would  be  enforceable  at  the  Federal 
level  or  through  citizen  suits  because  it 
would  set  limits  at  the  p>oint  of 
comphance. 

b.  Uniform  Design  Standards.  The 
Agency  also  considered  establishing 
uniform  design  standards  for  MSWLFs. 
Under  this  approach,  requirements  for 
liners,  LCSs,  and  final  cover  systems 
would  have  been  delineated  in  the 
regulation  and  would  have  been  the 
same  for  all  units.  This  approach  is  the 
same  as  that  used  in  the  Subtitle  C 
regulations,  lliis  approach  can  simplify 
permitting  because  the  same  specific 
design  requirement  applies  to  all  units 
regardless  of  site-specific  differences. 
The  Agency  rejected  this  type  of 
standaid  for  MSWLFs  because  it  would 
not  consider  site-specific  location 
factors  nor  the  practicable  capability  of 
the  regulated  community  to  comply, 
resulting  in  possible  over-regulation  in 


some  areas.  Further,  it  would  severely 
limit  State  flexibility. 

The  Agency  also  considered  uniform 
design  standards  with  variances  to 
allow  variation  of  designs  based  on  site- 
specific  factors.  In  particular,  the 
Agency  considered  proposing  for  all 
new  MSWLFs  composite  liner  and 
leachate  collection  system  requirements 
similar  to  those  proposed  today  only  for 
those  MSWLFs  diat  recirculate  leadutte 
or  gas  condensate.  As  stated  previotisly, 
the  composite  liner  system  would 
consist  of  a  flexible  membrane  hner  as 
the  upper  component  and  a  compacted 
soil  layer  as  the  lower  component.  The 
soil  layer  would  be  at  least  three-feet 
thick  with  a  hydrauhc  conductivity  of  no 
more  than  IX 10'''  cm/sec  The  leachate 
collection  system  would  need  to  be 
constructed  to  maintain  less  than  a  30- 
cm  depth  of  leachate  over  the  hner.  A 
variance  mechanism  would  be  provided 
to  allow  use  of  alternative  designs 
based  on  site-specific  considerations. 
These  variances  would  be  based  on  the 
hydrogeological  characteristics  of  the 
landfill,  alternative  operating  methods, 
the  resource  value  of  ground  water,  the 
natiu^  of  the  alternative  design,  and 
other  factors.  The  combination  of  these 
factors  would  have  to  provide  a  level  of 
environmental  protection  equal  to  the 
standard  design. 

The  Agency  recognizes  that  this 
approach  would  likely  be  easier  to 
implement  and  enforce  and  may  provide 
greater  assurance  of  protection  of 
human  health  and  the  environment  than 
other  options  considered;  EPA  is  not 
proposing  this  approach  because  of 
concern  regarding  the  difficulty  in 
granting  variances  and  the  resulting 
potential  over-regulation  of  some 
facilities.  The  Agency  also  is  concerned 
that  this  approach  would  limit  the 
States'  abihty  to  adequately  consider 
the  practicable  capability  of  the 
regulated  community. 

c.  Risk-Based  Algorithm.  ITie  use  of  a 
risk-based  algorithm  is  based  on  the 
development  of  a  predictive  equation 
that  can  be  used  to  determine,  on  a  site- 
specific  basis,  the  potential  human 
health  risks  from  a  proposed  landfill. 
Such  an  approach  could  be  simple  to 
implement  and  could  incorporate  a  large 
number  of  site-specific  factors;  however, 
the  development  of  a  valid  predictive 
equation  is  difficult  and  its  reliability 
would  be  limited  by  the  quality  of  data 
employed  in  it.  Furthermore,  one 
equation  may  not  be  appropriate  for  all 
site-specific  situations. 

d.  Categorical  Approach.  Another 
alternative  considered  by  EPA,  which  is 
described  in  detail  in  the  next  section  of 
this  preamble,  is  an  approach  that 


would  categorize  locations  based  on 
hydrogeologic  and  cUmatic  conditions. 
Specific  designs  would  be  identified  for 
each  category,  and  methods  for 
categorizing  locations  and  their 
corresponding  requirements  would  be 
specified.  This  approach  would  be 
relatively  easy  to  implement  and  would 
allow  the  consideration  of  site-specific 
conditions.  The  approach  allows  the 
consideration  of  climatic  factors  and 
geologic  conditions,  but  no  aquifer 
characteristics  and  ground-water 
resource  value.  Also,  this  approach 
might  not  adequately  account  for  the 
practicable  capabihty  of  the  regulated 
facilities  to  comply.  In  addition,  this 
approach  would  restrict  State  flexibihty 
by  prescribing  a  methodology  States 
would  use  in  establishing  design 
requirements  for  various  locations. 
While  EPA  has  not  proposed  this 
approach  today,  EPA  also  is  presenting 
this  approach,  along  with  the  risk 
algorithm,  as  possible  methods  for 
determining  adequate  designs  for 
meeting  the  performance  standard 
proposed  in  %  258.40(a). 

The  Agency  recognizes  that  the  choice 
of  a  particular  type  of  standard  is  a  very 
controversial  decision  and  is  interested 
in  obtaining  pubUc  comment  on  today's 
selection.  The  selection  was  based  on 
an  attempt  to  balance  several  factors 
including  the  practicable  capability  of 
the  regulated  community  to  comply. 
States  flexibility  in  implementing 
Subtitle  D  regulatory  programs,  and 
Federal  or  citizen  suit  enforceability. 
Commentors  may  wish  to  consider 
additional  factors  when  providing 
comment  and/or  submit  other  factors  for 
EPA's  consideration. 

4.  Implementation  of  Performance 
Standard  for  New  Units 

Today's  proposal  would  require  that 
new  MSWLF  units  be  designed  with 
liners,  LCSs,  and  final  cover  systems  as 
necessary  to  meet  the  performance 
standard  described  above.  The  specific 
type  of  design  needed  would  vary 
depending  on  the  characteristics  of  the 
particular  location.  In  some  settings, 
comprehensive  liners  and  LCSs  would 
be  needed,  whereas  in  other  settings, 
minimal  engineering  controls  may  be 
needed.  This  section  provides  a  brief 
background  on  engineering  controls  and 
describes  various  methods  for 
determining  the  landfill  design 
necessary  to  achieve  today's  proposed 
performance  standard. 

o.  Overview  of  Engineering  Controls. 
The  purpose  of  lining  an  MSWLF  unit  is 
to  prevent  leachate  from  seeping  from 
the  site  and  entering  the  aquifer.  A  liner 
is  a  hydraulic  barrier  that  prevents  or 
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greatly  restricts  migration  of  liquids, 
thus  allowing  leachate  to  be  removed 
from  the  unit  by  the  LCS.  Liners  function 
by  two  mechanisms:  (1)  They  impede 
the  flow  of  leachates  into  the  subsoil 
and  to  the  aquifer  and  (2)  they  adsorb  or 
attenuate  pollutants  thus  retarding  the 
migration  of  contaminants.  This 
adsorptive  or  attenuating  capability  is 
dependent  largely  upon  the  chemical 
compositions  of  die  liner  material  and 
its  mass.  Most  liner  materials  function 
by  both  mechanisms  but  to  different 
degrees  depending  on  the  type  of  liner 
material  and  the  nature  of  the  liquid  to 
be  contained.  Liners  may  be  grouped 
into  two  major  types:  synthetic  (flexible 
membrane  liners)  and  natural  [soil  or 
clay  liners). 

Rexible  membrane  liners  are  the  least 
permeable  of  the  liner  materials,  but 
have  little  capacity  to  attenuate 
dissolved  pollutants.  Natural  liners  can 
have  a  large  capacity  to  attenuate 
materials  of  different  types,  but  they  are 
considerably  more  permeable  than  the 
FMLs.  Both  types  of  liner  materials  can 
prevent  or  hmit  leachate  migration  out 
oftheMSWLF. 

A  review  of  the  MSWLF  case  studies 
identified  various  types  of  liners 
currently  being  used,  including 
compacted  native  and  imported  soils, 
compacted  mixtures  of  native  soils  and 
bentonite.  and  FMLs.  The  liner  designs 
used  varied  somewhat  from  region  to 
region. 

In  landfills  designed  with  liners,  a 
leachate  collection  and  removal  system 
is  necessary  to  relieve  the  hydraulic 
pressure  within  the  landfill.  Without  a 
collection  and  removal  system,  the 
leachate  will  accumulate,  increasing  the 
driving  force  for  migration  through  the 
base  of  the  fill.  Leachate  could 
eventually  back  up  into  the  unit  (i.e.,  the 
"bathtub"  effect),  resulting  in  seepage 
near  the  surface  and  possibly  affecting 
surface  waters  or  other  receptors. 
Collection  systems  also  may  be  needed 
when  a  landfill  is  located  in  saturated 
soils.  Water  from  this  saturated  material 
eventually  will  seep  into  the  waste  and 
generate  leachate  if  not  removed  by  an 
LCS. 

The  collection  and  removal  of 
leachate  from  the  unit  will  assist  in 
meeting  the  overall  performance  goal  for 
the  unit.  An  LCS  generally  consists  of 
perforated  drain  pipe  installed  in  gravel- 
nUed  trenches  above  the  liner  at  the 
base  of  the  unit  The  collection  system  is 
drained  by  gravity  to  a  sump  or  series  of 
sumps  from  which  the  leachate  is 
withdrawn  for  treatment  or  disposal. 
Additional  details  on  the  design  and 
construction  of  LCSs  can  be  found  in 
"Lining  of  Waste  Impoundment  and 
Disposal  Facilities"  (Ref.  36). 


The  Agency  believes  that  placement 
of  a  final  cover  over  closed  portions  of 
an  MSWLF  is  necessary  to:  (1)  Minimize 
infiltration  of  rainwater;  (2)  minimize 
dispersal  of  wastes  by  human,  animal, 
or  physical  interactions;  and  (3) 
minimize  the  need  for  further 
maintenance  at  the  facility  during  the 
post-closure  period  and  beyond.  The 
types  and  amounts  of  cover  material 
needed  to  accomplish  these  goals  and  to 
achieve  compliance  with  the  design  goal 
are  highly  dependent  on  the  location  of 
the  landfill.  The  amount  of  infiltration  of 
water  into  the  final  cover  and  any 
subsequent  percolation  through  the 
waste  can  be  affected  by  surface 
conditions  such  as  soil  type,  soil 
thickness,  final  grade,  type  of 
vegetation,  and  climatic  factors  such  as 
amoimt  of  precipitation,  temperature, 
and  evapotranspiration.  For  example,  in 
areas  with  limited  rainfall  and  high 
evapotranspiration,  minimizing 
infiltration  may  be  achieved  by:  (1) 
Grading  the  unit  in  such  a  way  as  to 
promote  run-off,  (2)  using  the  proper 
type  and  thickness  of  soil  to  maximize 
moisture-holding  capacity,  and  (3) 
establishing  vegetation  to  promote  plant 
transpiration  of  water.  In  areas  of  high 
rainfall  and  low  evapotranspiration, 
these  design  factors  may  not 
substantially  reduce  the  amount  of 
water  entering  the  waste  after  closure. 
In  such  cases,  additional  design  factoi  s, 
such  as  hydraulic  barriers,  either 
synthetic  or  compacted  soils,  and/or 
drainage  layers,  may  be  required  in  the 
final  cover  to  reduce  infiltration  to 
acceptable  levels.  Further  information 
on  the  design  of  cover  systems  is 
available  in  a  background  document 
(Ref.  5). 

b.  Methods  for  Evaluating  Designs. 
Today's  proposal  does  not  prescribe  a 
single  method  for  designing  a  facility  to 
meet  the  performance  standard.  Because 
the  Subtitle  D  program  is  implemented 
by  the  States,  the  Agency  believes  that 
the  appropriate  method  for 
implementing  the  design  performance 
standard  is  best  determined  by  the 
States;  however,  EPA  is  providing 
guidance  on  three  methods  for 
determining  what  design  is  necessary  to 
comply  widi  the  performance  standard 
(i.e.,  to  meet  the  design  goal  at  the  point 
of  compliance).  These  methods  include: 
(1)  A  risk-based  algorithm,  (2)  a 
categorical  approach,  and  (3)  an 
empirical  method.  A  fourth  method  not 
discussed  involves  using  a  State- 
selected  risk  model.  Although  this  last 
method  is  not  described,  the  data 
needed  and  assumptions  made  for  the 
risk-based  algorithm  may  be  similar  to 
what  would  be  necessary  for  the  State- 
selected  risk  model. 


For  the  risk-based  algorithm  (and  the 
State-selected  risk  model),  the  design 
goal  is  expressed  as  a  risk  level.  The 
risk  level  selected  as  the  design  goal  is 
not  direcdy  involved  in  applying  the 
categorical  approach  but  is  used  to 
determine  compliance  and  to  establish 
clean-up  levels  for  corrective  action.  The 
categorical  approach  presented  today  is 
based  on  preventing  any  leachate  from 
migrating  to  the  aquifer.  Because  of  this 
no-migration  concept  this  approach  is 
generally  more  conservative  than  the 
risk-based  algorithm  and  in  some  cases 
would  require  more  extensive 
engineering  controls  than  would  be 
determined  from  the  risk -based 
algorithm. 

The  empirical  methodology  uses 
historical  groimd-water  monitoring  data 
to  assess  the  effectiveness  of  existing 
designs  in  meeting  the  design  goal. 
The  ground-water  monitoring  data 
would  be  used  to  calculate  a  risk  level 
that  would  be  compared  to  the  design 
goal 

These  three  methods  are  described 
below  and  in  more  detail  in  the 
background  document  on  facility  design 
(Ref.  5).  EPA  plans  to  issue  a  guidance 
document  addressing  facility  design 
after  the  final  rule  is  promulgated. 

(1)  Risk-Based  Algorithm.  Using  the 
Subtide  D  Risk  Model,  EPA  derived  an 
algorithm  that  characterizes  a  site's 
potential  for  ground-water 
contamination.  This  algorithm  uses 
information  on  a  facility's  potential 
leachate  release  rate  and  the 
characteristics  of  the  site's  hydrogeology 
to  estimate  the  level  of  ground-water 
contamination  that  would  result  frvm  an 
MSWLF  operating  at  that  site.  The  level 
of  contamination  is  represented  in  the 
algorithm  by  the  excess  lifetime  cancer 
risk  associated  with  human 
consumption  of  ground  water  at  the 
landfill's  compliance  point  States  and 
landfill  owners  or  operators  can  use  this 
algorithm  as  a  screening  tool  to 
determine  whether  a  new  MSWLF  at  a 
given  site  is  likely  to  achieve 
compliance  with  the  State-established 
design  goal  if  constructed  with  no 
bottom  liner  and  a  vegstative  cover.  The 
risk-based  algorithm  cannot  be  used  to 
analyze  the  reduction  in  human  health 
risks  that  would  be  achieved  through  the 
use  of  more  stringent  control 
technologies. 

The  steps  involved  in  using  the  risk- 
based  algorithm  are  displayed  in  Figure 
1.  The  State  would  establish  the  design 
goal  that  is  tied  to  the  trigger  levels  for 
hazardous  constituents  specified  in 
§  258.56  for  the  landfill.  If  die  calculated 
risk  is  lower  than  the  design  goal,  this 
would  imply  that  the  proposed  landfill 
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would  be  in  compliance  with  the 
performance  standard.  If  the  calculated 
risk  exceeds  the  design  goal,  the  owner 
or  operator  could  choose  a  new  site  for 
the  landfill,  change  the  proposed 
dimensions  of  the  landHll,  or  employ 
more  stringent  control  systems  (e.g.. 


bottom  liners,  leachate  collection 
systems,  different  cover  types).  The 
effects  of  changes  in  location  on  risk 
potential  could  be  calculated  using  the 
risk-based  algorithm,  while  the  effects  of 
more  stringent  containment  and  cover 
systems  could  not.  EPA  recommends 


that  a  more  rigorous  State-selected 
assessment  (either  risk-  or  technology- 
based]  be  used  to  specify  the  mix  of 
containment  and  cover  system 
components  capable  of  meeting  the 
design  goal. 

BtlXmO  CODE  $S60-S0-M 


FIGURE  1 

APPLICATION  OF  RISK-BASED  ALGORITHM 
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The  risk-based  algorithm  is  as 
follows: 

R=4.5  *  10-«*(Q,/CW  e  "°^  '-"»• 

where: 

R=Iifetiine  risk  posed  by  consumption  of 

ground  water  at  designated  compliance 

point. 
Qa=  predicted  leachate  release  rate  to  the 

uppermost  aquifer,  m'/yr. 
QA=ground-water  flow  rate  for  the 

uppermost  aquifer,  m'/yr. 
TOT=time-of-travel  for  leachate  in  this 

aquifer  from  the  unit  boimdary  to  the 

compliance  point,  years  (TOT=0  for  unit 

boundary  compliance  point). 

In  essence,  the  risk-based  algorithm 
states  that  the  risk  associated  with 
ground-water  contamination  from  an 
MSWLF  is  a  function  of  the  rate  of 
leachate  release  from  the  site  and  the 
attenuation  (i.e.,  dispersion  and 
degradation)  of  this  leachate  in  the 
aquifer.  Qk  represents  the  annual 
leachate  release  rate,  while  Qa  and  TOT 
account  for  the  dilution,  dispersion  and 
degradation  of  contaminants  in  ground 
water.  Methods  for  calcidating  Qb,  Qa. 
and  TOT  are  described  later. 

EPA  acknowledges  several  limitations 
of  this  approach.  First,  this  approach  is 
dervied  by  assuming  that  the  MSWLF 
risk  results  produced  by  the  Subtitle  D 
Risk  Model  represent  "true"  risks  and 
fitting  a  simpUfied  mathematical  model 
(i.e.,  the  risk-based  algorithm)  to  these 
results.  The  Subtitie  D  Risk  Model  is 
currentiy  unveriHed  for  predicting 
ground-water  contamination  resulting 
from  MSWLFs.  However,  EPA  believes 
the  model  is  technically  correct  and 
believes  that  it  can  adequately 
characterize  the  risk  from  MSWLFs. 

Second,  the  approach  assumes  that 
the  leachate  produced  &om  a  particular 
landfill  will  have  a  composition  and 
constituent  concentrations  similar  to 
that  used  in  the  Subtitle  D  Risk  Model. 
The  initial  leachate  constituent 
concentrations  used  in  the  model 
represent  the  median  concentrations  for 
six  constituents  found  in  samples  of 
leachate  from  numerous  MSWLFs  (see 
Section  XI  of  preamble).  (A  complete 
discussion  of  the  leachate  constituent 
selection  process,  including  the  dose- 
response  parameters  used  for  the 
constituents,  is  contained  in  the  draft 
Regulatory  Impact  Analysis.)  The  risk- 
based  algorithm  should  not  be  used  for 
proposed  MSWLFs  that  have  expected 
leachate  characteristics  substantially 
different  from  those  used  in  the  Subtitle 
D  Risk  Model.  EPA  recommends  that,  at 
these  landfills,  a  State-selected  Risk 
Model  or  other  approach  be  used. 

Third,  the  risk-based  algorithm  never 
predicts  risks  higher  than  4.5X10~*.  This 
"alue  was  derived  from  the  Subtitie  D 


Risk  Model  results  for  approximately 
500  distinct  combinations  of  landfill  size, 
environmental  and  hydrogeologic 
setting,  and  exposure  distance.  In  about 
5  percent  of  these  scenarios,  the 
modeled  risks  were  higher,  although 
none  exceeded  10"*. 

Fourth,  although  the  risk-based 
algorithm  is  relatively  powerful  in  a 
statistical  sense  (i.e.,  its  predicted  risks 
correlate  well  to  the  Subtitie  D  Risk 
Model's  predicted  risks],  its  use 
introduces  some  additional  tmcertainty. 

The  State  might  account  for  some  of 
the  uncertainty  in  the  approach  by 
setting  the  risk-based  algorithm  goal 
somewhat  lower  than  the  actual  design 
goal.  For  instance,  if  the  State 
determines  that  the  actual  design  goal 
should  be  1  X10~^  it  could  state  that  any 
MSWLF  with  calculated  risks  exceeding 
1  XlO"*  would  be  required  to  perform  a 
more  detailed  site-specific  assessment. 
Such  a  margin  of  safety  (in  this  example, 
one  order-of-magnitude)  would  allow 
the  States  and  owners  and  operators  to 
identify  low-risk  MSWLFs  relatively 
quickly  and  focus  more  effort  on 
borderline  or  high-risk  MSWLFs.  EPA 
recommends  that  the  States  determine 
the  acceptable  margin  of  safety  between 
the  risk-based  algorithm-predicted  risk 
and  the  design  goal. 

Fifth,  the  risk-based  algorithm  does 
not  apply  to  sites  with  complex 
hydrogeology.  The  ground-water 
concentrations  in  sites  characterized  by 
fractured,  folded,  or  faulted  rock,  karst 
terrain,  tidally-induced  changes  in 
groimd-water  flow,  or  similar  complex 
conditions  are  not  represented  in  the 
underlying  Subtitie  D  Risk  Model,  and 
thus  the  risk-based  algorithm  does  not 
predict  them.  In  these  conditions,  EPA 
recommends  more  sophisticated 
analytical  techniques  be  used. 

Sixth,  characterizing  the  variables 
needed  to  solve  the  algorithm  for  an 
individual  site  may  be  both  costly  and 
difficult.  However,  some  simple  methods 
are  available  to  make  these 
determinations,  as  discussed  later. 

These  limitations  thus  relate  to  the 
ease  of  implementation  and  the 
uncertainty  embodied  in  the  approach. 
EPA  has  attempted  to  propose  the  risk- 
based  algorithm  in  a  form  that  strikes  a 
reasonable  balance  between  the  desire 
for  accuracy  and  certainty  on  the  one 
hand,  and  timely,  moderate-cost 
implementation  on  the  other. 

In  order  to  develop  the  risk-based 
algorithm,  the  Agency  identified  from 
case  studies,  damage  cases,  field 
observation.  Subtitle  D  risk  modeling 
results,  and  other  sources  several 
environmental  factors  that  affect 
leachate  generation,  leachate  release, 


migration,  exposure,  and  risk.  These 
factors  include  landfill  size,  net 
infiltration,  subgrade  permeability, 
depth  to  ground  water,  aquifer  flow  rate, 
and  time-of-travel  from  the  unit  to  a 
potential  exposure  point.  Using  the  list 
of  key  environmental  factors,  EPA 
conducted  an  analysis  of  variance 
(ANOVA)  and  a  regression  analysis. 
The  ANOVA  allowed  EPA  to  determine 
the  importance  of  each  of  the 
environmental  variables  in  explaining 
the  variation  in  the  predicted  MSWLFs 
risk.  The  regression  analysis,  coupled 
with  an  understanding  of  the 
physiochemical  processes  that  affect 
risk,  allowed  EPA  to  establish  a  simple 
equation,  using  the  key  environmental 
variables  identified  in  the  ANOVA,  to 
predict  a  facility's  risk. 

For  the  purpose  of  the  ANOVA  and 
regression  analysis,  EPA  used  the  risks 
predicted  from  the  Subtitie  D  Risk 
Model.  For  this  application,  the  model 
simulated  approximately  500  exposure 
scenarios  comprising  unique 
combinations  of  infiltration  rates, 
facility  size,  depth  to  water  table, 
hydrogeologic  conditions  (aquifer 
velocity  and  configuration),  and 
exposure  point.  For  each  scenario,  EPA 
predicted  the  highest  lifetime  health  risk 
that  would  be  experienced  over  a  300- 
year  simulation  period. 

In  establishing  the  importance  of  the 
environmental  variables,  the  Agency 
generated  a  series  of  ANOVA  tables 
displaying  the  relationship  between  the 
identified  (independent)  environmental 
variables  and  risk,  the  dependent 
variable.  The  ANOVA  tables  provided 
EPA  with  a  means  to  evaluate  the 
strength  of  the  association  between  risk 
and  the  various  independent  variables. 

The  ANOVA  results  indicated  that 
none  of  the  environmental  variables 
alone  explains  more  than  10  percent  of 
the  variability  in  risk.  EPA  then 
combined  some  of  the  related  variables 
to  test  the  relationship  between  risk  and 
three  "top"  parameters:  leachate  flux 
(Qr).  aquifer  flux  (Qa).  and  TOT.  Qr  is  a 
function  of  several  variables  including 
the  facility  size,  the  infiltration  rate,  and 
the  subgrade  permeability.  Qa  is  a 
function  of  the  aquifer  velocity  (i.e., 
permeability  and  hydraulic  gradient), 
aqtiifer  thickness,  and  effective  porosity. 
It  accounts  for  the  dilution  and 
attenuative  capacity  of  the  aquifer,  and 
is  measured  at  the  downradient  point  of 
compliance.  TOT  is  a  function  of  the 
aquifer  velocity  and  distance  to  the 
downgradient  compliance  point.  Using 
these  "top"  parameters,  EPA  analyzed 
several  forms  of  the  equation  used  to 
predict  MSWLF  risks. 
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As  with  most  regression  equations, 
the  chosen  algorithm  omits  some 
independent  variables  that  could 
increase  the  explanatory  power  of  the 
model:  however.  EPA  bebeves  that  it  is 
better  to  use  fewer  variables  and  keep 
the  classification  scheme  simple.  EPA 
believes  that  the  relationship  is 
conceptually  valid  and  reahstically 
depicts  the  actual  physical  relationships 
between  these  parameters. 

To  apply  the  risk-based  algorithm  at  a 
given  site,  the  owner  or  operator  must 
calculate  three  variables:  leachate  flux 
(Qr),  aquifer  flux  (Qa),  and  ground- 
water TOT.  Several  methods  exist  for 
calcalating  TOT.  Qa.  and  Cb,,  TOT 
equals  the  distance  between  the  landfill 
unit  boundary  and  the  compliance  point; 
this  distance  is  then  divided  by  the 
ground-water  velocity.  Thus,  TOT  will 
equal  zero  whenever  a  unit  boundary 
compliance  point  is  selected. 
Calculation  of  ground-water  velocity 
requires  either  field  measurement  or 
obtaining  estimates  of  hydraulic 
conductivity,  hydraulic  gradient  and 
effective  porosity  from  available 
literature.  Ground-water  velocity  equals 
Kl/n,  where  K  is  the  hydraulic 
conductivity,  I  is  the  hydraulic  gradient, 
and  n  is  the  effective  porosity. 

Qa  also  can  be  determined  either  by 
field  measurement  or  by  empirical 
calculation.  Qa  equals  KLA.  where  K  is 
the  hydraulic  conductivity,  I  is  the 
hydraulic  gradient,  and  A  is  the  cross- 
sectional  are  of  the  aquifer. 

Qk  can  be  calculated  as  the  product  of 
the  surface  area  of  the  MSWLF  and  the 
annual  recharge.  The  surface  area  of  the 
landfill  can  be  taken  from  site  maps  and 
plans.  Recharge  can  be  estimated  either 
empirically  or  through  use  of  a  water 
balance  method.  EPA  recognizes  that 
this  approach  of  calculating  Qr  does  not 
account  for  the  potential  effects  of  low- 
permeability  wastes  or  subgrades  in 
limiting  the  rate  at  which  leachate  can 
be  released  from  a  landfill.  In  most 
cases,  the  leachate  release  rate  will  be 
limited  by  the  recharge  rather  than  the 
permeability  of  the  waste  or  the 
subgrade. 

EPA  realizes  that  the  cost  of 
estimating  values  for  some  of  these 
variables  can  be  hi^,  depending  on  the 
method  used.  EPA  beUeves,  however, 
that  at  least  some  of  these  costs  would 
be  incurred  independently  of  the  use  of 
the  algorithm  (e.g.,  hydrogeologic 
studies). 

EPA  requests  comments  on  this 
approach,  particularly  on  the  utility  of 
the  approach;  the  difficulty  in 
implementing  it,  the  leachate 
characterization;  environmental 
transport  the  technical  accuracy  of  the 
risk-based  algorithm;  and  methods  for 


addressing  the  uncertainty  inherent 
throu^wut  the  risk  assessment  diat  is 
the  conceptual  foundation  for  this 
approach. 

(2)  Categorical  Approach.  The 
categorical  approach  is  ao  engineering 
approach  for  determining  whedier  a 
facility  will  meet  the  performance 
standard  and  is  based  on  the  ability  to 
match  location  characteristics  to 
specific  design  requirements.  Hie  intent 
is  to  present  a  simplified  methodology 
that  accounts  for  liquid  migration  in  the 
overburden  (the  material  between  the 
bottom  of  the  unit  and  the  top  of  the 
aquifer).  The  categorical  approach  is 
designed  to  achieve  minimi  releases  to 
the  aquifer,  which  is  somewhat  more 
stringent  than  the  performance  goal 
proposed  today  (Le.,  meet  design  goal  at 
unit  boundary  or  alternative  boundary). 
A  relative  comparison  of  the  [estimated) 
necessary  designs,  costs,  and  benefits  of 
the  categorical  approach  to  the  proposed 
is  contained  in  the  draft  Regulatory 
Impact  Analysis. 

The  approach  uses  two  basic 
elements.  First  the  design  selected  for 
use  during  the  active  life,  takes  into 
account  local  hydrogeologic  and 
climatic  conditions  to  prevent  liquids 
from  reaching  the  aquifer.  Second,  at 
closure,  a  final  cover  system  is  used  that 
minimizes  the  generation  of  leachate  by 
preventing  the  infiltration  of  liquid  into 
the  waste.  The  Agency  recognizes  that 
the  final  cover  will  not  stop  leachate 
from  migrating  to  the  aquifer,  but  the 
final  cover  will  minimize  the  amount  of 
water  that  moves  through  the  waste  into 
the  aquifer.  By  reducing  the  amount  that 
enters  the  aquifer.  EPA  believes  that  the 
performance  standard  specified  in 
§  258.40(a]  can  be  met  because  the 
dilution  and  attenuation  that  occurs  in 
the  aquifer  will  reduce  the 
concentrations  of  the  small  amounts  of 
contaminants  that  escape  the  landfill. 

Because  the  categorical  approach 
series  to  minimize  constituent  releases 
to  aquifers,  it  is  conservative  approach 
to  designing  facilities  to  meet  today's 
performance  standard.  The  State  and 
the  owner  or  operator  should  be  aware 
of  this  when  using  this  approach  to 
identify  designs  necessary  to  meet 
today's  performance  standard. 

The  categorical  approach  is  based  on 
the  potential  for  contaminants  in 
leadhate  to  migrate  from  the  MSWLF. 
Leachate  is  formed  by  rainwater  and 
other  liquids  percolating  through  the 
solid  waste  in  the  landfill.  Different 
hydrogeologic  and  climatic  settings 
infiuence  both  the  rate  at  which 
leachate  is  generated  and  the  potential 
for  leachate  to  escape  from  the  unit  and 
eventually  reach  ground  water.  Under 
this  approach,  location  categories  are 


established  based  on  the  migration 
potential  of  water  bom  the  landfill  unit 
Once  the  location  categories  are 
defined,  design  requirements  are 
specified  to  offset  the  effects  of  "poor" 
locational  factors  to  counteract  the 
rapid  movement  of  contaminants  fix>m 
the  MSWLF  to  the  aquifer  that  these 
"poor"  locations  promote. 

Under  this  approach,  locations  are 
categorized  based  on  the  climate  and 
geology,  which  determine  the  potential 
for  contaminantB  to  migrate  into  the 
aquifer.  In  devrioping  this  approach, 
climate  and  geok^  were  evaluated  to 
determine  their  contribution  and 
importance  to  the  generation  and 
migration  of  leachate  from  landfills. 
Because  this  approach  is  based  on 
preventing  the  migration  of  leachate  to 
the  aquifer  during  the  active  life  of  the 
unit,  aquifer  characteristics  do  not  play 
a  role  in  the  selection  of  design 
requirements  necessary  to  meet  the 
design  standard. 

(aj  Climatic  Factors.  The  Agency 
believes  that  climatic  conditions  are  key 
factors  in  determining  the  rate  and 
amount  of  leachate  that  will  be 
generated  in  an  MSWLF  unit  The 
climate  of  a  particular  area  is  dependent 
upon  the  interrelationships  of  numerous 
conditions.  The  factors  that  the  Agency 
evaluated  in  developing  the  categorical 
approach  are:  Precipitation,  potential 
evaporation,  potential 
evapotranspiration,  temperature,  and 
run-off.  Each  factor  is  discussed  briefly 
below. 

Precipitation  normally  is  expressed  as 
the  amount  of  rainfall  and  snowfall  that 
occurs  at  a  specific  location. 
Precipitation  is  the  primary  climatic 
factor  affecting  the  generation  of 
leachate  at  landfills.  When  precipitation 
enters  a  landfill,  it  infiltrates  the  wastes 
and  dissolves  contaminants  to  form 
leachate.  As  more  leachate  is  formed, 
hydraulic  head  is  built  up  at  the  base  of 
the  landfull  that  acts  as  a  driving  force 
for  migration  to  the  subsurface.  Both  the 
rate  and  degree  to  which  this  process 
occurs  will  vary,  based  on  the  location 
of  the  MSWLF. 

Potential  evaporation  (PE),  measured 
as  pan  evaporation,  is  normally 
expressed  as  the  amount  of  water  that 
potentially  wiU  evaporate  fix>m  a  free 
water  surface  at  a  specific  location.  This 
factor  often  is  similar  to  lake 
evaporation  and  is  not  representative  of 
MSWLF  conditions.  Potential 
evapotranspiration  (PET)  is  normally 
expressed  as  the  potential  amount  of 
water  that  will  evaporate  from  soil 
surfaces  and  transpire  through  plants  at 
a  given  area.  Normally,  PET  is  lower 
than  PE  in  a  given  area.  Temperature 
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plays  an  important  role  in  potential 
evaporation  and  potential 
evapotranspiration  for  a  given  location; 
the  values  for  these  factors  incorporate 
the  effects  of  temperature. 

Run-ofI,  although  not  a  climatic  factor, 
normally  is  expressed  as  the  amount  of 
water  that  will  migrate  from  the  site  in 
the  form  of  overland  flow.  Major  land 
surface  conditions  affecting  surface  run- 
off include  topography,  cover  material 
vegetation,  soil  permeability,  antecedent 
soil  moisture,  and  artificial  drainage. 

In  order  to  achieve  the  overall  goal  of 
this  methodology  (preventing  leachate 
from  reaching  the  aquifer  during  the 
active  life  of  the  unit),  it  is  necessary  to 
determine  the  factor  or  factors  that  best 
represent  the  potential  amount  of 
moisture  available  for  entering  the 
waste,  thereby  generating  leadbate.  The 
Agency  evaluated  the  above  factors  to 
determine  which  factor  or  factors  best 
characterized  the  climatic  elements 
relevant  to  leachate  generation.  The 
objective  of  the  evaluation  was  to 
determine  the  potential  for  leachate 
generation  during  the  active  life  of  a 
unit.  As  stated  earlier,  the  Agency 
believes  that  once  the  MSWLF  is 
properly  closed  and  covered,  leachate 
generation  should  be  minimal.  No  single 
factor  or  combination  of  factors  could 
be  found  that  adequately  characterized 
climatic  elements  such  that  leachate 
generation  during  the  active  life  could 
be  estimated.  EPA,  therefore,  selected  a 
simple  two-step  process  that  can  be 
used  to  categorize  locations  based  on 
climate.  This  process  uses  mean  annual 
precipitation  as  the  factor  in  the  first 
step. 

The  first  step  of  the  process  requires 
that  the  mean  annual  precipitation  (P) 
for  an  area  be  determined.  P  was  chosen 
because:  (1)  It  is  easily  determined,  (2)  it 
does  not  necessarily  require  the 
collection  of  new  data,  and  (3)  it 
conservatively  describes  the  amount  of 
water  potentially  available  for 
infiltration  and  leachate  generation. 
Using  P  conservatively  estimates  the 
amount  of  leachate  formed  because  it 
does  not  consider  evaporation  or  run- 
off. Values  of  P  can  be  obtained  from 
the  National  Weather  Service,  the 
National  Oceanographic  and 
Atmospheric  Administration  (NOAA), 
and/or  USGS  Water  Atlases.  These 
soim^es  have  collected  rainfall  data  over 
extended  periods  of  time,  so  values  fi-om 
these  sources  should  be  representative 
of  annual  rainfall  in  an  area. 

Hie  Agency  beUeves  that  there  is  a 
relationship  between  precipitation  and 
leachate  generation.  Based  on  an 
evaluation  of  MSWLFs  in  different 
climatic  settings,  EPA  has  concluded 
that  areas  that  receive  more  than  40 


inches  or  precipitation  per  year  generate 
leachate  in  quantities  sufficient  to 
warrant  collection.  Therefore,  under  the 
categorical  approach,  units  located  in 
areas  that  receive  more  than  40  inches 
of  precipitation  annually  would  be 
required  to  have  leachate  collection.  For 
areas  that  receive  less  than  40  inches  of 
precipitation  per  year,  the  evaluation 
indicates  that  leachate  may  not  always 
be  generated  in  amounts  necessitating 
collection.  Therefore,  the  second  step  of 
the  process  is  to  estimate  the  amount  of 
leachate  formed  in  areas  receiving  less 
than  40  inches  of  precipitation  to 
determine  if  enough  leachate  is 
generated  to  warrant  collection. 

This  estimate  incorporates  factors 
that  determine  the  potential  for  leachate 
accumulation  at  a  specific  landfill.  The 
factors  used  include  P,  PET,  actual 
evapotranspiration,  soil  moisture 
holding  capacity,  waste  moisture 
holding  capacity,  and  run-off.  Because 
MSWLFs  are  ongoing  construction 
projects,  the  relationship  among  these 
factors  relative  to  leachate 
accmnulation  continually  changes. 
Therefore,  a  demonstration  method  that 
evaluates  the  potential  amount  of 
leachate  accumulation  at  different 
stages  of  landfill  construction  is 
necessary.  Under  this  method  the 
evaluation  would  be  based  on  the 
projected  landfill  configiuation  at  the 
end  of  each  operating  year.  The  Agency 
believes  that  some  facilities  in  low 
precipitation  locations  may  be  able  to 
eliminate  the  need  for  leadiate 
collection  by  adjusting  operational 
characteristics  of  the  site. 

The  following  steps  are  needed  to 
determine  when  an  LCS  is  necessary: 

Step  1:  Estimate  topographic  contoiu« 
of  the  unit  at  the  end  of  each  operating 
year  throughout  the  active  life  until  final 
cover  has  been  installed. 

Step  2:  Compute  the  quantity  of 
leachate  generated  for  each  year  of 
active  life  using  the  water  balance 
method.  This  step  may  require  dividing 
the  landfill  unit  into  (hscrete  areas  to 
take  into  account  differing  grades  and 
variations  in  surface  run-off.  If  so 
desired,  the  moisture-holding  capability 
of  soil  layers  used  for  cover  could  be 
considered.  Most  active  portions  of  a 
landfull  will  have  no  vegetative  cover, 
so  moisture  loss  by  evapotranspiration 
should  not  be  considered  in  the  water 
balance  calculation.  Moisture  loss  from 
active  portions  should  be  accounted  for 
by  using  estimates  of  evaporation  from 
bare  soil  as  described  in  an  EPA 
guidance  document  (Ref.  35). 
Step  3:  Calculate  the  total 
accumulation  of  leauhate  at  the  base  of 
the  unit  by  adding  the  amount  of 


leachate  generated  to  the  amount 
predicted  for  each  previous  year. 
Step  4:  If  total  accumulation  of 
leachate  at  the  base  of  the  unit  (as 
determined  by  Step  3]  exceeds  or  equals 
one  foot  at  any  stage  of  the  landfill 
construction,  an  LCS  is  necessary.  For 
example,  for  a  unit  that  has  a  three-year 
active  life:  for  year  one,  it  is  estimated 
that  one  foot  of  field  capacity  of  the 
waste  remains  and  no  leachate  is 
generated.  For  year  two,  it  is  determined 
that  one  foot  of  field  capacity  remains 
and,  again,  no  leachate  is  generated. 
However,  for  year  three,  before  final 
cover  is  installed,  it  is  determined  that 
field  capacity  for  the  portion  of  unit 
planned  to  be  built  that  yeai  vdll  be 
exceeded  and  four  feet  of  leachate  will 
be  generated.  Presuming  that  the  year 
three  portion  of  the  unit  is  on  top  of  the 
year  two  and  year  one  portions  of  the 
unit,  the  total  effect  will  be  to  negate  the 
imused  moisture  holding  capacity  of  the 
previous  two  years  and  result  in  a  head 
build-up  of  two  feet  at  the  base  of  the 
imit,  which  is  sufficient  to  require  the 
installation  of  an  LCS.  This  method  is 
further  discussed  in  the  backgound 
document  supporting  this  proposal  (Ref. 
5). 

(b)  Geologic  Factors.  The  natiu-e  and 
extent  of  the  geologic  material 
underiying  a  given  MSWLF  site  strongly 
influence  the  fate  of  any  leachate 
generated.  The  categorical  approach 
estimates  the  effects  of  various  geologic 
materials  based  on  the  time  it  takes 
water  to  move  through  the  material 
above  the  aquifer.  Because  leachate  is 
an  aqueous  solution  EPA  believes  it  is 
reasonable  to  model  water  movement 
rather  than  leachate  movement  in  the 
subsurface.  The  Agency  believes  this 
simplifying  assumption  is  conservative. 
This  simplified  approach  does  not 
include  consideration  of  the  variability 
of  MSWLF  leachate  over  time.  Also 
some  factors  that  retard  constituent 
movement,  such  as  absorption,  chemical 
precipitation,  degradation,  and 
attenuation,  that  can  result  in  slower 
movement  of  the  constituent  than  the 
solute  (i.e.,  water)  are  not  a  part  of  this 
simplified  approach.  Therefore,  the 
Agency  believes  that  considering  only 
the  rate  of  liquid  movement  is  a 
conservative  approach. 

Certain  geologic  characteristics 
control  the  rate  at  which  leachate  wiU 
migrate  to  the  aquifier.  For  the 
categorical  approach,  the  rate  must  be 
determined  so  that  design  features  can 
be  added  when  the  natural  conditions 
do  not  give  adequate  protection  to  the 
aquifier.  The  geologic  factors  evaluated 
included  the  following;  Depth,  saturated 
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hydraulic  conductivity,  effective 
porosity,  and  linear  velocity. 

Depth  (D)  refers  to  the  thickness  of 
the  geologic  material  between  the 
bottom  of  the  unit  and  the  top  of  the 
aquifier.  This  zone  is  referred  to  as  the 
overburden.  Saturated  hydraulic 
conductivity  (Ksat)  is  a  measure  of  the 
ability  of  porous  media  (soils  or  rock]  to 
transmit  liquids  under  saturated 
conditions.  Effective  porosity  (N.)  is  a 
measure  of  the  interconnected  pore 
space  in  the  geologic  material.  Porosity 
has  a  controUing  influence  on  the  linear 
velocity  of  water  in  the  overburden 
media.  Linear  velocity  (V]  is  the  speed 
at  which  ground  water  travels  in  the 
subsurface  under  saturated  conditions. 

Different  methodologies  were 
evaluated  that  could  be  used  to  estimate 
the  time  for  liquids  to  migrate  through 
the  overburden  to  the  aquifier,  known  as 
time  of  travel  (T)  to  the  aquifer.  The 
methodologies  involve:  (ij  Calculation 
of  T  based  on  a  detailed  time-of-travel 
measurement  through  the  overburden 
(for  saturated  and  unsaturated  geologic 
material]  using  the  approaches 
prescribed  for  determining  vulnerable 
hydrogeology  under  Subtitle  C  (Ref.  11], 
(2]  calculation  based  on  Darcy's  law, 
expressed  as  T=D/Ksat,  (3)  calculation 
to  T=D/V  (based  on  the  linear  velocity 
of  water  in  the  overburden  with  an 
assumed  hydraulic  gradient  of  one],  and 
(4)  a  wetting  front  approach  for 
unsaturated  soil  only. 

The  detailed  time-of-travel  analysis 
results  in  the  most  accurate  prediction 
of  when  leachate  may  reach  the  aquifer 
under  ideal  conditions;  however,  it  is 
very  data-intensive  and  complex, 
particularly  for  unsaturated  conditions. 
It  also  requires  the  development  of  flow 
nets. 

The  second  and  third  methods  are 
more  straightforward  because  the 
necessary  data  are  readily  available 
from  literature  and  field  tests.  Because 
of  their  simplicity,  these  methods  could 
be  used  to  pre-screen  locations  with 
data  available  &om  the  literature.  These 
data  should  be  verified  by  field  tests 
prior  to  site  design  because  field 
verification  is  necessary  to  ensure  that 
site-specific  conditions  match  conditions 
predicted  by  the  literatiu-e. 

D-Ksat  is  the  simpler  method  to  use 
because  it  needs  only  two  easily 
obtained  pieces  of  data:  Saturated 
hydraulic  conductivity  and  depth. 
Numerous  methods  are  available  for 
determining  saturated  hydraulic 
conductivity.  For  example,  in  fractured 
consolidated  rock,  pressure  tests  or 
falling  head  tests  can  be  used  to 
evaluate  Ksat.  In  unconsolidated 
materials,  constant  head  gravity  tests 
eire  commonly  used.  These  and  other 


methods  are  available  and  documented. 
It  is  important,  however,  to  ensure  that 
the  proper  methods  are  used  in  the 
material  being  evaluated.  Depth  may  be 
obtained  easily  from  a  preliminary 
subsurface  exploratory  program  and/or 
from  boring  and  drilling  logs  from 
surrounding  areas. 

The  third  method,  D/V,  is  believed  to 
be  more  accurate  than  the  second 
method  because  the  velocity  (V] 
incorporates  effective  porosity  (NJ  in 
the  calculation.  As  mentioned  above, 
effective  porosity  is  a  measure  of  the 
interconnected  pore  space  in  geologic 
material.  It  can  be  an  important 
controlling  influence  on  hydraulic 
conducti\ity  (and  thus  rate  of  flow)  in 
both  unconsolidated  and  consolidated 
formations.  Porosity  values  range  from  0 
to  5  percent  for  dense  crystalline  rock, 
25  to  40  percent  for  gravel,  and  40  to  70 
percent  for  clay.  In  fractiu"ed  rock, 
secondary  porosity  also  must  be 
considered.  When  determining  the 
porosity  of  the  overburden  at  a  specific 
site,  both  primary  and  secondary 
porosity  should  be  considered  as 
warrented. 

Although  more  accurate  than  D/Ksat, 
the  D/V  method  has  some  featmes  that 
make  it  less  accurate  than  the  detailed 
time-of-travel  calculation  discussed 
earlier.  First,  it  assumes  that  the 
hydraulic  gradient  (a  major  influence  on 
ground-water  velocity]  is  equal  to  one. 
This  assumption  will  result  in  a 
conservative  time-of-travel  value  (i.e., 
the  actual  time  may  be  longer).  Second, 
it  assumed  fully  saturated  conditions, 
which  in  most  cases  will  result  in  a 
conservative  value. 

The  fourth  method  involves  a  wetting 
&ont  equation  and  may  be  a  better 
predictor  of  flow  in  the  unsaturated 
zone.  The  method  requires  the  collection 
of  more  data  than  either  the  second  or 
third  method.  This  method  is  based  on 
equations  developed  for  infiltration  of 
water  into  dry  soil  and  applies 
simplifying  assumptions  to  calculate  the 
time  of  travel.  The  equation  used  to 
calculate  the  time  of  travel  is  given  as: 

T=(LWr)/q 

where: 

T=tinie  of  travel  (T). 

L= length  of  the  unsaturated  zone  (L). 

Wr= change  in  moisture  content  from  soil 

behind  the  wetting  front  to  dry  soil 

ahead  of  the  wetting  front, 
q  =  infiltration  rate  (L/T). 

The  length  of  the  unsaturated  zone  (L) 
can  be  determined  from  boring  logs  and 
piezometer  measurements.  Moisture 
content  behind  and  ahead  of  the  wetting 
front  can  be  calculated,  and,  therefore, 
Wr  can  be  determined  from  field 
measurements  or  estimated  from 


empirical  equations.  The  infiltration  rate 
is  (q)  approximated  by  using  the  net 
precipitation. 

The  principle  assumption  of  this 
approach  is  that  there  exists  a  distinct 
and  definable  wetting  front,  and  that 
behind  the  wetting  front  the  soil  is 
uniformly  wet  and  of  constant 
conductivity.  The  wetting  front 
approach  is  applicable  for  a  limited 
range  of  conditions.  In  particular,  the 
approach  is  useful  when  a  constant 
water  flux  is  appUed  to  initially  dry  soil 
The  approach  may  not  be  appUcable  for 
soils  that  are  initially  moist  or  that  are 
uniform  in  moisture  content  under 
natural  infiltration  conditions.  The 
principle  value  of  the  approach  is  in 
predicting  unsaturated  flow. 

The  Agency  believes  that  the  D/V 
method  of  calculating  T  is  conservative 
and  easy  to  calculate.  The  categorical 
approach  assumes  saturated  flow 
because  the  available  methodologies 
that  can  be  used  to  estimate  the  flow 
time  of  water  through  unsaturated 
materials  are  complex  and  require 
extensive  data  collection.  Calculating 
the  time  of  flow  for  saturated  materials 
involves  less  complex  equations  and 
requires  fewer  resources  to  obtain  the 
required  data  inputs.  Furthermore,  the 
use  of  saturated  conditions  is  generally 
conservative  in  predicting  time-of-travel 
in  the  overburden  because,  for  the  most 
part,  K  values  increase  as  soil  moisture 
content  increases  for  a  given  soil  type. 
The  Agency  recognizes  that  in  certain 
unsaturated  soils,  particularly  clays, 
saturation  may  not  be  a  conservative 
assumption.  Initial  breakthrough  of 
leachate,  in  small  amounts,  may  occur 
prior  to  the  prediction,  assuming 
saturation.  For  the  purpose  of 
categorization,  EPA  believes  that  it  is 
more  important  to  predict  when  a  major 
amount  of  leachate  may  enter  the 
aquifer.  However,  the  owner  or  operator 
has  the  option  of  using  an  alternative 
method,  including  the  detailed  SubUtie  C 
time-of-travel  calculation  or  the  wetting 
front  approach. 

Under  this  simplified  approach  P/V 
method),  the  value  selected  for  T  can  be 
used  to  determine  which  locations 
require  liners  and  the  type  of  liner  that 
may  be  required.  The  methodology  is 
based  on  the  active  life  of  the  unit.  A 
value  of  T  equal  to  or  greater  than  the 
active  life  of  the  MSWLF  unit  is  classed 
as  "long"  and  a  T  less  than  the  active 
life  as  "short."  A  minimum  cut-off  value 
for  T  of  20  years  has  been  selected 
because  a  minimum  T  precludes  the 
siting  of  short  duration  units  in 
relatively  poor  locations.  This  minimum 
value  of  20  years  for  T  was  chosen 
because  the  average  active  life  of  a 


Federal  Register  /  Vol.  53,  No.  168,  Tuesday.  August  30.  1988  /  Proposed  Rules 


33363 


facility  is  approximately  30  years,  and  a 
facility  usually  consists  of  more  than 
one  unit.  EPA  therefore  selected  20 
years  as  the  average  life  of  a  unit  T 
values  that  are  long  when  compared  to 
the  active  life  of  the  unit  would  not  need 
liner  systems,  while  units  with  T  values 
shorter  than  the  active  life  of  that  unit 
would  need  liners. 

The  T  value  should  be  determined  for 
each  unit  rather  than  for  an  entire 
facility.  For  example,  an  MSWLF  may 
have  a  total  life  of  50  years  but  comprise 
several  units  with  active  lives  less  than 


50  years  each.  The  T  for  each  of  these 
units  is  a  separate  calculation. 

(c)  Relationship  to  Design 
Requirements.  Combining  P  and  T 
values  results  in  a  matrix  comprising 
four  blocks  that  correspond  to  separate 
categories,  as  shown  in  Figure  2.  Each 
location  category  describes  a 
hydrogeologic  and  climatic  setting  with 
imique  characteristics  that  affect  landfill 
design.  For  example.  Category  I  has  both 
good  climatic  characteristics  for  a 
landHU  (limited  precipitation  indicated 
by  the  low  P)  and  good  hydrogeology 


(acceptable  overburden  characteristics 
evidenced  by  high  T  value).  On  the  other 
hand,  Category  FV  represents  locations 
with  poor  climate  and  hydrogeology  that 
require  specific  landfill  designs  (liners 
and  LCSs]  to  compensate  for  the  poor 
locational  characteristics.  The  two  key 
measures  of  precipitation  and  time-of- 
travel  to  the  aquifer  are  used  not  only  to 
establish  the  location  categories,  but  to 
identify  the  landfill  design  requirements 
needed  for  a  particular  location. 
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In  Categories  I  and  m,  the  low  P  value 
indicates  that  the  potential  for  leachate 
generation  is  less  than  in  Categories  n 
and  IV.  This  low  potential  is  not  to 
imply  that  leachate  will  not  be 
generated  in  quantities  sufficient  to 
warrant  a  collection  system  at  facilities 
In  low  P  areas.  The  demonstration 
described  earlier  to  determine  if  an  LCS 
is  necessary  should  be  conducted. 

In  Cat«egories  n  and  IV,  high  P  values 
indicate  that  climatic  conditions  are 
conducive  to  the  continual  generation  of 
leachate.  Leachate  control,  therefore,  is 
necessary  in  order  to  prevent  the 
buildup  of  a  hydraulic  head  within  the 
unit  during  the  active  life  of  the  facility. 
Any  leachate  generated  after  the  active 
life  of  the  imit  also  must  be  collected. 

In  addition,  the  Agency  believes  that 
LCSs  are  necessary  when  flexible 
membrane  liners  are  installed.  FMLs  are 
very  efficient  hydraulic  barriers,  and  an 
LCS  is  necessary  to  remove  the 
hydraulic  head  that  accumulates  over 
time.  FMLs  installed  without  such 
systems  will  ultimately  result  in  the 
"bathtub"  effect. 

Facilities  sited  in  Category  I  and  11 
locations  have  overburdens  that  already 
satisfy  the  requirements  that  T  at  least 
equals  the  active  life  of  the  unit 
Therefore,  modifications  to  the 
overburden  would  not  be  necessary  at 
these  sites.  Some  Category  I  and  II 
locations,  however,  may  need  a  liner  if 
they  need  an  LCS  and  if  the  natural 
overburden  material  does  not  have  a 
permeability  low  enough  to  allow  the 
LCS  to  properly  function.  For  example,  a 
site  may  have  an  adequate  thickness  of 
silty  sand  to  be  classified  as  Category  n, 
but  the  permeability  of  this  silty  sand 
may  be  inadequate  to  allow  the  LCS  to 
function  properly.  The  base  of  the  unit 
may  need  to  be  modified. 

Facilities  sited  in  Category  III  and  IV 
locations  have  overburden  materials 
that  do  not  have  T  values  that  are  at 
least  equal  to  the  active  life  of  the  unit 
or  20  years,  whichever  is  greater.  These 
units  should  install  earthen  or  synthetic 
liners  or  modify  the  existing  subbase 
such  that,  in  combination  with  the 
overburden,  the  composite  T  value 
meets  the  standard.  This  may  require 
measures  such  as  soil  amendments, 
recompaction  of  existing  materials,  and 
installation  of  synthetic  membranes. 

As  discussed  earlier,  under  this 
approach  a  final  cover  system  that 
prevents  Uquid  filtration  into  the  water 
after  closure  is  necessary.  Acceptable 
methods  for  determining  the  design  for 
such  a  final  cover  were  discussed  in  a 
previous  section. 

(3)  Empirical  Methodology.  A  third 
approach  for  determining  tiie  landfill 
design  characteristics  necessary  to 


comply  with  this  rule's  design  goal  relies 
on  the  use  of  ground-water  monitoring 
data  from  existing  MSWLFs.  Under  this 
approach,  an  owner  or  operator 
planning  lateral  expansions  of  an 
existing  facility  or  planning  to  build  new 
units  in  similar  locations  to  an  existing 
unit  could  use  ground-water  monitoring 
results  from  existing  units  to  determine 
if  the  new  or  expanded  units  need  to 
employ  designs  that  are  more  protective 
than  the  existing  unit  If  the 
concentration  of  constitutents  detected 
in  the  existing  units'  groimd-water 
monitoring  wells  do  not  exceed  the 
design  goal  (and  leachate  from  the  imit 
could  be  reasonably  expected  to  have 
reached  the  monitoring  wells],  then  the 
new  or  expanded  unit  would  not  have  to 
apply  a  more  elaborate  containment 
design  than  the  existing  unit  has  to 
comply  with  this  rule's  design  goal. 

Four  conditions  would  have  to  be  met 
before  this  approach  could  be  used. 
First  the  new  or  expanded  unit  must 
have  sufficiently  similar  location  and 
waste  characteristics  to  the  existing  unit 
to  not  pose  greater  threats  to  human 
health  and  the  environment  than  the 
existing  unit.  Second,  the  existing  unit 
must  have  operated  ground-water 
monitoring  wells  over  a  long  enough 
period  to  allow  for  leachate  generation 
and  release  (accounting  for  the  time 
required  for  failure  of  any  liners]  and 
migration  through  the  unsaturated  and 
saturated  zones  to  the  monitoring  wells. 
Third,  the  ground-water  monitoring  data 
must  address  the  Phase  I  parameters 
(and  Phase  II  parameters,  if  Phase  II  has 
been  triggered].  Fourth,  the  monitoring 
data  must  be  supplemented  with 
appropriate  modeling  to  predict  the  fate 
of  hazardous  constituents  over  a  time 
period  equivalent  to  the  post-closure 
care  period  proposed  today.  This 
approach  would  be  used  most  frequently 
for  expansions  of  existing  MSWLFs  that 
have  conducted  ground-water 
monitoring  over  a  long  period  of  time. 

The  Agency  recognizes  that  all  three 
approaches  are  new  methodologies  that 
have  not  been  a  part  of  permitting 
programs.  Comment  is  requested  on  the 
appropriateness  of  these  approaches  to 
a  specific  permit  program  or  an 
individual  landfill  design.  Conmient  is 
requested  on  the  overall  approaches  and 
on  ways  to  modify  any  approach  to 
make  it  easier  to  incorporate  into  an 
existing  permitting  program. 

E.  Subpart E— Ground-Water 
Monitoring  and  Corrective  Action 

EPA  today  is  proposing  ground-water 
monitoring  and  corrective  action 
requirements  to  ensure  that  ground- 
water contamination  at  new  and 
existing  MSWLFs  wrill  be  detected  and 


cleaned  up  as  necessary  to  protect 
human  health  and  the  environment 
These  requirements  reflect 
Congressional  intent  as  interpreted 
through  HSWA  and  the  accompanying 
legislative  history,  that  protection  of 
ground  water  be  a  prime  concern  of  the 
revised  Criteria.  HSWA  specifically 
directed  EPA  to  require  ground-water 
monitoring  as  necessary  to  detect 
contamination  and  corrective  action,  as 
appropriate,  to  protect  human  health 
and  the  environment. 

The  existing  Criteria  under  S  257.3-4 
require  that  a  facility  or  practice  shall 
not  contaminate  an  underground 
drinking  water  source  beyond  the  solid 
waste  boundary  or  beyond  an  alternate 
boundary  established  by  the  State.  The 
existing  Criteria  define  "contaminate"  to 
mean  the  introduction  of  a  substance 
that  would  cause:  (1)  An  MCL  for  any  of 
10  inorganic  chemicals,  four  chlorinated 
hydrocarbons,  or  two  chlorophenoxys  to 
be  exceeded  or  (2]  a  background  level  to 
be  exceeded  for  any  of  these  18 
constituents  when  such  background 
concentration  already  exceeds  an  MCL 
The  existing  Part  257  does  not 
specifically  require  facilities  to  monitor 
ground  water  beneath  their  units  or  to 
implement  a  corrective  action  program 
when  ^t)und-water  contamination  has 
occurred.  FaciUties  that  are  in  violation 
of  the  current  Criteria,  however,  are 
required  to  close  or  enter  into  a 
compliance  schedule  with  their 
respective  State. 

Today's  proposed  Criteria  revisions 
completely  replace  the  existing  criteria 
for  MSWLFs  under  40  CFR  257.3-4, 
providing  groimd-water  monitoring  and 
corrective  action  requirements  imder  40 
CFR  Part  258  for  all  new  and  existing 
MSWLF  units.  The  proposed 
requirements  call  for  assessment  of  the 
hydrogeology  beneath  landfill  units, 
ground-water  monitoring,  reports  on 
ground-water  quality,  the  establishment 
of  ground-water  trigger  levels  and 
ground-water  protection  standards,  and 
corrective  action.  These  requirements 
are  discussed  separately  below. 

The  corrective  action  program 
proposed  today  addresses  releases  to 
ground  water  only.  In  section  4010  of 
HSWA,  Congress  specifically  instructs 
the  Agency  to  evaluate  the  current 
Subtitle  D  criteria  (40  CFR  Part  257]  for 
their  adequacy  to  protect  human  health 
and  the  environment  fi^m  ground-water 
contamination.  Congress  clearly 
considers  ground-water  contamination 
to  be  the  major  concern,  and  indeed, 
requires  the  new  criteria  (today's 
proposal]  to  provide  for  ground-water 
monitoring  to  detect  contamination  and 
corrective  action,  as  appropriate.  For 


3336G 


Federal  Register  /  Vol.  53.  No.  168,  Tuesday.  August  30.  1988  /  Proposed  Rules 


this  reason,  the  corrective  action 
program  envisioned  today  addresses 
releases  to  ground  water.  In  addition, 
there  are  other  authorities  the  Agency 
may  use  to  address  corrective  action  at 
MSWLFs.  These  authorities  (e.g.. 
CERCLA.  RCRA  Section  7003.  the  Clean 
Water  Act)  may  be  used  to  address 
media  other  than  ground  water. 

The  Agency  did.  however,  consider 
addressing  corrective  action  for  all 
media  while  developing  today's 
proposal.  The  Agency  requests  comment 
on  the  need  for  corrective  action 
requirements  for  surface  water  and  soil 
contamination  at  MSWLFs.  (The  Agency 
currently  is  assessing  the  risks 
associated  with  releases  to  air  from 
MSWLFs  and  is  considering  proposing 
regulations  to  control  these  emissions.) 
Currently,  the  Agency  has  very  bttle 
data  describing  the  extent  or  the  risks 
posed  by  soil  or  surface  water 
contamination  at  MSWLFs. 

If  corrective  action  requirements  were 
deemed  necessary  for  surface  water  and 
soils,  the  Agency  would  most  likely 
consider  provisions  similar  to  those 
required  for  ground  water.  Specifically, 
the  Agency  would  consider  requiring 
monitoring,  trigger  levels,  a  corrective 
measures  study,  cleanup  standards,  and 
criteria  for  selecting  remedies. 
Appropriate  trigger  levels  for  surface 
water  may  be  water  quality  standards 
(WQS)  (developed  by  the  State  based 
on  Federal  Water  Quality  Criteria)  or.  if 
a  WQS  was  unavailable,  MCLs  may  be 
appropriate  (for  surface  waters  used  for 
drinking  water).  If  neither  MCLs  nor 
WQS  has  been  established,  an 
appropriate  trigger  level  may  be  a 
concentration  that  meets  the  criteria 
specified  in  S  258.52  of  today's  proposal 
assuming  consumption  of  the 
contaminated  water.  If  the  surface 
waters  are  designated  for  a  use  other 
than  drinking  water,  the  appropriate 
trigger  level  may  be  a  concentration 
established  by  ^e  State  that  meets  the 
criteria  specified  in  S  2Sa52  of  today's 
proposal  and  takes  Into  consideration 
the  use  or  uses  of  the  receiving  waters. 

Appropriate  trigger  levels  for 
contaminants  in  soils  might  be 
concentrations  that  meet  the  criteria 
specified  in  S  258.52  of  today's  proposal 
and  that  assume  exposure  through 
consumption  of  the  contaminated  soil. 

If  trigger  levels  for  soils  and/or 
surface  water  cannot  be  developed 
(because  a  concentration  that  meets  the 
criteria  in  S  258.52  is  not  available),  an 
appropriate  trigger  level  might  be  a 
State-developed  concentration  that 
serves  as  an  indicator  for  protection  of 
human  health  and  the  environment  and 
incorporates  the  above-referenced 
exposure  assumptions.  If  not  health- 


based  trigger  level  is  available,  the 
appropriate  trigger  may  be  the 
backratituid  concentration. 

If  tne  Agency  expands  the  critiera  to 
address  corrective  action  for  releases  to 
all  media,  it  may  consider  using  the 
following  compliance  points.  For  soils, 
the  point  of  compliance  for  achieving  the 
cleanup  level  may  be  any  point  where 
direct  contact  exposure  to  the  soils  may 
occur.  The  State  may  specify  the 
locations  or  methods  for  determining 
appropriate  locations  where  soil 
samples  should  be  taken  to  demonstrate 
compliance  with  the  soil  cleanup 
standard(8).  For  surface  water,  the 
criteria  inight  require  that  the  surface 
water  cleanup  standard  be  achieved  at 
the  point  where  the  release(s)  enters  the 
surface  water  in  its  highest 
concentration.  The  State  may  specify 
the  location  where  surface  water  or 
sediment  samples  should  be  taken  to 
monitor  surface  water  quality  and  to 
demonstrate  that  compliance  with  the 
surface  water  cleanup  standard  has 
been  achieved. 

1.  Section  25a50  Applicability 

Today's  proposed  ground-water 
monitoring  and  corrective  action 
requirements  apply  to  the  owners  or 
operators  of  all  new  and  existing 
MSWLFs.  The  Agency  has  several 
reasons  for  applying  ground-water 
monitoring  requirements  to  all  new  and 
existing  MSWLFs.  First  the  Agency 
believes  that  the  Congressional  intent 
was  to  require  ground-water  monitoring 
at  all  MSWLFs  that  may  receive  HHW 
or  SQG  waste.  Section  4010(c)  directs 
EPA  specifically  to  include  ground- 
water monitoring  "as  necessary  to 
detect  contamination"  among  the 
revisions  to  the  criteria  and,  while 
allowing  the  Agency  to  consider 
practicable  capability,  does  not  Identify 
any  exceptions  to  this  requirement.  The 
legislative  history  also  is  silent  with 
respect  to  any  exemptions  bom  ground- 
water monitoring. 

Second,  as  discussed  earlier  in  this 
preamble,  EPA  has  evidence  that  goimd 
water  has  been  contaminated  by 
MSWLFs  on  a  local  basis  in  many  parts 
of  the  nation  and  on  a  regional  basis  in 
some  heavily  populated  and 
industrialized  areas.  Evaluation  of  163 
MSWLF  case  studies  has  indicated 
ground-water  contamination  or  adverse 
trends  in  ground-water  quality  at  146  of 
these  landfills.  The  Agency  recognizes 
that  these  case  studies  may  not  be 
representative  of  the  universe  of 
MSWLFs;  however,  they  do  provide 
examples  of  the  impacts  of  improperly 
designed  or  operated  MSWLFs. 

Current  data  fi^m  a  1986  survey 
indicate  that  only  25  to  30  percent  of 


MSWLFs  currently  are  equipped  with 
ground-water  monitoring  systems; 
therefore,  the  total  number  of  MSWLFs 
that  are  contaminating  gorund  water  is 
unknown.  Information  submitted  by  the 
States  in  1984,  however,  indicated  that 
ground-water  contamination  has  been 
detected  at  586  active  MSWLFs  or 
roughly  25  percent  of  those  facilities  that 
ourently  are  monitoring  ground  water. 
The  nature  and  extent  of  the 
contamination  from  these  sites  is 
unknown.  In  addition,  as  of  May  1988, 
EPA  has  included  184  MSWLFs  on  the 
Superfund  National  Priorities  List 

The  case  studies  and  risk  assessments 
indicate  that  these  failing  landfills  are 
located  in  a  wide  range  of  hydrogeologic 
and  climatic  settings,  making  it  virtually 
impossible,  on  a  regional  basis,  for  the 
Agency  to  predict  which  existing 
landfills  may  be  contaminating  ground- 
water resources.  Therefore,  the  ground- 
water monitoring  requirements  are  not 
restricted  to  landfills  of  a  particular  age 
or  region. 

Third,  groimd-water  monitoring  is  the 
most  reUable  method  for  determining 
whether  a  landfill  is  in  compliance  with 
the  overall  performance  standard  of  the 
proposed  Criteria  revisions,  i.e.,  to  meet 
health-based  limits  for  hazardous 
constituents  in  the  ground  water  at  the 
waste  management  boundary  or 
alternative  boundary  specified  by  the 
State.  Even  the  best  designs,  operating 
practices,  and  quality  control 
procedures  cannot  always  prevent 
imexpected  failure  of  a  landfill. 
Therefore,  ground-water  monitoring  at 
all  facilities,  including  those  that  are 
properly  designed  and  operated,  is 
viewed  by  the  Agency  as  cm  essential 
measure  to  ensure  protection  of  human 
health  and  the  environment. 

Because  this  proposal  requires 
MSWLFs  to  conduct  ground-water 
monitoring,  today's  action  effectively 
prohibits  the  location  of  MSWLFs  in 
areas  where  subsurface  conditions 
prevent  monitoring  of  contaminant 
migration  from  the  landfill  unit 
MSWLFs  in  such  unmonitorable  areas 
will  be  unable  to  receive  an  operating 
permit  from  the  State.  Some  geologic 
settings  that  could  preclude  effective 
ground-water  monitoring  are  fractured 
bedrock  where  complex  fractiu^s  and 
joint  systems  impede  flow  direction 
prediction,  and  areas  where  extensive 
subsurface  mining  or  faulting  has 
modified  flow  direction.  The  ability  to 
perform  corrective  action  as  necessary 
also  must  be  considered.  It  is  the 
responsibility  of  the  owner  or  operator 
to  prove  that  a  landfill  unit  can  be 
monitored.  The  Agency  requests 
comment  on  adding  a  specific  locatior 
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restriction  for  uiunonitorable  areas  in 
the  final  rule. 

Section  258.50(b)  specifies  that 
ground-water  monitoring  requirements 
of  S  258.50  through  S  258.55  will  be 
suspended  for  owners  and  operators 
who  can  demonstrate  that  there  is  no 
potential  for  migration  of  hazardous 
constituents  &om  the  landfill  unit  to  the 
uppermost  aquifer  during  the  active  life, 
closure,  or  post-closure  periods.  The 
requirements  of  9  258.56  through 
§  258.58  are  never  suspended,  however. 
The  proposed  limited  suspension  of  the 
ground-water  monitoring  requirements 
provided  in  the  S  258.50(b)  is  designed 
for  MSWLF  units  located  in 
hydrogeologic  settings  that  prevent 
leachate  migration  to  ground  water  for 
very  long  periods  of  time.  In  such  a 
setting,  leachate  from  the  MSWLF 
should  not  be  able  to  reach  the 
uppermost  aquifer  during  the  active  life, 
closure,  or  during  post-closure  care. 
Because  of  the  very  favorable 
hydrogeologic  conditions,  such  settings 
are  highly  desirable  for  the  location  of 
MSWLFs  and  the  Agency  wishes  to 
encourage  the  use  of  these  settings. 
Furthermore,  requiring  ground-water 
monitoring  in  these  settings  would  place 
an  additional  financial  burden  on  the 
owner  or  operator  with  very  little  added 
protection  to  human  health  and  the 
environment.  The  financial  burdens 
placed  on  owners  or  operators  in  these 
settings  would  be  high  because  of 
increased  drilling  costs  caused  by  the 
extreme  depths  to  ground  water  that  are 
typical  in  these  settings. 

The  Agency  intends  to  ensure  that 
there  is  a  high  degree  of  confidence  in 
the  demonstration  that  no  leachate  will 
reach  the  uppermost  aquifer  before  an 
exemption  from  the  ground-water 
monitoring  requirements  is  allowed. 
Therefore,  today's  proposal  requires  that 
the  demonstration  be  conducted  by  a 
qualified  geologist  or  geotechnical 
engineer  based  on  site-specific 
hydrogeologic  information  or,  where 
that  is  insufficient,  based  on 
assumptions  that  maximize  the  rate  of 
hazardous  constituent  migration. 

While  S  258.50(a)  of  today's  proposal 
requires  ground-water  monitoring  at  all 


MSWLFs.  except  in  the  rare 
circumstances  described  above,  the 
Agency  is  proposing  to  ease  the  burden 
of  this  requirement  by  phasing  in  the 
ground-water  monitoring  requirements 
over  time.  The  Agency  is  proposing  this 
approach  because  the  thousands  of 
wells  that  will  be  needed  at  the 
approximately  6,000  existing  MSWLFs 
are  expected  to  cause  shortfalls  in  the 
availability  of  competent 
hydrogeologists  and  drilling  companies 
who  must  assist  the  owner  or  operator 
in  samphng  and  analyzing  the  landfill's 
hydrogeology,  provide  recommendations 
on  well  placement,  drill  the  appropriate 
bore  holes  and  monitoring  vjeU  holes, 
and  install  the  monitoring  wells. 

Furthermore,  the  Agency  recognizes 
that  the  proper  review  and  evaluation  of 
proposed  ground-water  monitoring 
programs  will  place  significant  demands 
on  State  resources.  Therefore, 
S  258.50(c)  of  today's  proposal  requires 
States  to  establish  compliance 
schedules  for  each  facihty  within  six 
months  of  the  effective  date  of  this  rule. 
This  six-month  period  is  the  maximum 
amount  of  time  that  a  State  should  take 
in  setting  compliance  schedules.  The 
sooner  an  owner  or  operator  knows 
when  the  MSWLF  must  be  in 
compliance  with  the  ground-water 
monitoring  requirements,  the  better  the 
necessary  activities  can  be  planned.  The 
Agency  has  set  goals  for  the  percentage 
of  existing  units  that  must  be  in 
compliance  after  the  effective  date  of 
this  rule.  Within  two  years  of  the 
effective  date,  25  percent  of  the  existing 
landfill  units  must  be  in  compliance; 
within  throe  years  of  the  effective  date, 
50  percent  of  the  existing  landfill  units 
must  be  in  compliance;  within  four  years 
of  the  effective  date,  75  percent  of  the 
existing  units  must  be  in  compliance; 
and  all  landfill  units  must  be  in 
compliance  within  five  years  of  the 
effective  date.  Any  new  unit  must  be  in 
compliance  with  the  ground- water 
monitoring  requirements  before 
accepting  waste. 

States  should  set  compliance 
schedules  for  each  facility  based  on  an 
evaluation  of  the  potential  risks  posed 
by  the  facility.  Risks  posed  to  human 


health  and  the  environment  can  be 
weighed  by  considering  the  proximity  of 
human  and  environmental  receptors, 
design  of  the  landfill  unit,  age  of  the 
landfill  unit,  and  resource  value  of  the 
underlying  aquifer.  The  Agency  believes 
that  ground-water  monitoring  is  critical 
at  existing  facilities  that  pose  a  threat  to 
human  health  or  the  environment  and 
expects  States  to  move  aggressively  to 
address  these  facilities  as  soon  as 
possible. 

If  a  State  does  not  set  a  schedule  of 
comphance  for  MSWLF  units, 
S  258.50(d)  specifies  a  compliance 
schedule  for  owners  or  operators  of 
landfills.  This  "fall-back"  schedule  is 
based  on  distance  to  the  nearest 
drinking  water  intake.  While  this 
method  of  setting  priorities  does  not 
ascertain  potential  risk  as  well  as  the 
method  outlined  in  S  258.50(c),  it  is 
objective  and  easy  for  an  owner  or 
operator  to  determine. 

2.  Sections  258.51-55    Overview  of 
Ground- Water  Monitoring  Requirements 

Today's  proposed  Criteria  revisions 
require  a  system  of  monitoring  wells  to 
be  installed  at  new  and  existing 
MSWLFs.  The  proposed  Criteria 
revisions  also  provide  procedures  for 
sampling  these  wells  and  methods  for 
statistical  analysis  of  analytical  data 
derived  from  the  well  samples  to  detect 
the  presence  of  hazardous  constituents 
released  from  MSWLFs.  The  Agency  is 
proposing  a  two-phased  ground-water 
monitoring  program  and  a  corrective 
action  program.  This  phased  approach 
to  groimd-water  monitoring  allows 
proper  consideration  of  the  transport 
characteristics  of  MSWLF  leachates  in 
ground  water,  while  protecting  human 
health  and  the  environment.  As  shown 
in  Figure  3,  the  proposed  monitoring  and 
corrective  action  programs  provide  for  a 
graduated  response  over  time  to  the 
problem  of  ground-water  contamination 
as  the  evidence  of  such  contamination 
increases,  thereby  keeping  down  costs. 
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FIGURE  3 
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The  proposal  requires  that  all  new 
and  existing  XiSWLFs  begin  their 
ground-water  monitoring  programs  by 
complying  with  the  Phase  I  monitoring 
requirements.  When  a  change  in  ground- 
water chemistry  is  indicated  by  an 
increase  or  decrease  of  two  in  more  of 
parameters  (1)  to  (15),  or  when  any  one 
of  parameters  (16)  to  (24)  or  the  volatile 
oiganics  (VOCs)  listed  in  Appendix  I  is 
detected  at  statistically  significant 
levels  above  background.  Phase  II 
monitoring  is  triggered.  Phase  II  requires 
monitoring  an  expanded  list  of 
hazardous  constituents  (see  Appendix 
II).  If  any  of  the  Phase  II  parameters  are 
detected  at  statistically  significant 
levels  above  background,  the  owner  or 
operator  must  compau«  those  levels  to 
the  appropriate  ground-water  trigger 
levels.  The  State  will  set  the  ground- 
water trigger  levels  as  specified  in 
S  258.52.  These  "trigger  levels"  trigger 
the  assessment  of  corrective  measures 
and  establishment  of  the  ground-water 
protection  standard.  Corrective  action 
continues  until  the  owner  or  operator 
demonstrates  compliance  with  the 
GWPS  for  a  period  of  time  determined 
by  the  State  to  be  appropriate,  based  on 
site-specific  factors.  The  Agency  is 
considering  changing  its  Subtide  C 
requirements  fixim  a  three-year  period  to 
one  that  is  site-specific.  EPA  requests 
comment  on  the  appropriateness  of  a 
minimum  period  of  compliance  for 
Subtide  D. 

The  Agency  is  proposing  that  ground- 
water monitoring,  once  initiated, 
continue  through  post-closure  care. 
Adequate  post-closure  care  is  essential 
for  continued  protection  of  human 
health  and  the  environment,  and  ground- 
water monitoring  is  necessary  in 
determining  the  effectiveness  of  post- 
closure  care.  The  Agency  has  not  set 
minimum  monitoring  fi^quencies  during 
the  post-closure  period,  instead  leaving 
that  determination  entirely  up  to  the 
State.  This  decision  was  based  on  the 
idea  that  the  appropriate  frequency  at 
which  to  monitor  during  post  closure 
will  vary  significandy  not  only  among 
units,  but  also  over  time.  Site-specific 
information  should  be  evaluated  by  the 
State  when  determining  post-closure 
monitoring  fi«quency.  Factors  that 
should  be  considered  by  the  State 
include  the  hydrogeology  of  the  site,  the 
age  and  design  of  the  landfill,  and  the 
operating  history  of  the  landfill  Ehiring 
the  early  years  of  post-closure  care  (e.g., 
10  years),  it  may  be  appropriate  to 
monitor  as  frequenUy  as  during  the 
operating  period.  In  many  cases  it  may 
be  appropriate  to  lessen  the  frequency 
of  monitoring  in  the  latter  years  of  post- 
closure  care.  If  during  post  closure  a  unit 


triggers  the  next  phase  of  ground-water 
monitoring,  it  would  be  appropriate  for 
the  State  to  set  a  monitoring  frequency 
the  same  as  the  Tninimnm  frequency 
designated  for  the  operating  period. 

Comments  are  requested  on  whether 
individual  monitoring  wells  at  a  landfill 
unit  should  be  allowed  to  be  in  different 
phases  of  monitoring.  The  Agency  is  not 
proposing  this  option  today,  but  believes 
that  this  option  could  be  appropriate  in 
situations  where  the  unit  is  very  large, 
and  only  a  few  monitoring  wells  have 
triggered  the  next  phase  of  monitoring. 
Once  corrective  action  had  been 
triggered  in  one  well,  however,  all  of  the 
ground-water  surrounding  the  particidar 
unit  would  be  subject  to  corrective 
action  provisions. 

a.  §258.51  Ground-Water  Monitoring 
Systems.  Section  258.51  of  the  proposed 
Criteria  specifies  requirements 
pertaining  to  appropriate  methods  for 
constructing  and  placing  ground-water 
monitoring  wells.  Hie  purpose  of  these 
requirements  is  to  ensure  that 
consistent  reliable  ground-water 
monitoring  systems  are  installed  at  all 
MSWLFs.  The  Agency  has  specified  the 
use  of  well  systems  because  other 
technologies  may  not  be  as  reliable  as 
well  systems  for  detecting  changes  in 
ground-water  quality.  In  making  this 
determination,  the  Agency  reviewed 
many  other  methods  of  ground-water 
monitoring,  including  resistivity,  ground 
penetrating  radar,  and  lysimeters. 
Detailed  discussions  of  the  strengths 
and  weaknesses  of  these  methods  for 
use  in  monitoring  ground  water  at 
MSWLFs  are  provided  in  the 
background  document  for  Subpart  E  of 
today's  proposal. 

The  monitoring  well  system  must  be 
designed  so  as  to  monitor  the 
performance  of  the  landfill  design  in 
terms  of  its  ability  to  meet  the  design 
goal  (as  defined  in  S  25&40(b))  in  the 
aquifer  at  the  waste  management  unit 
boundary  or  the  alternative  boundary  as 
specified  by  the  State  pursuant  to 
5  258.40.  As  such,  well  location  is  linked 
direcdy  to  the  performance  standard  for 
the  design  of  the  landfill  imiL  If  the  unit 
is  designed  to  meet  the  design  goal  at 
the  waste  management  unit  boundary, 
wells  should  be  installed  at  the  waste 
management  unit  boundary.  On  the 
other  hand,  if  the  unit  is  designed  to 
meet  the  design  goal  at  an  alternative 
boundary,  the  wells  should  be  installed 
at  the  alternative  boundary. 

Section  258.51  allows  the  placement  of 
wells  at  the  closest  practical  distance 
from  the  waste  management  unit  or 
alternative  boundary  to  account  for  the 
presence  of  important  structures,  such 
as  run-off  controls,  anchors  for  liners. 
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and  gas  lines,  that  would  be  impaired  or 
destroyed  by  well  installations  in  the 
area.  Other  factors  can  affect  the  exact 
placement  of  monitoring  wells.  In  some 
hydrogeologic  settings,  perched  water 
tables  and/or  other  hydrogeologic 
phenomena  may  cause  leachate  from  an 
MSWLF  to  travel  horizontally  for  a 
significant  distance  before  reaching  the 
uppeOfiost  aquifer.  Therefore, 
S  258.51(a)  specifies  that  the  State  may 
select  the  closest  practical  distance 
downgradient  from  the  waste 
management  unit  boundary  or  the 
alternative  boundary  (as  specified  by 
the  State)  if  the  State  determines,  based 
on  site-specific  hydrogeologic 
evaluations  required  in  S  258.51,  that  the 
uppermost  aquifer  would  not  be  affected 
directly  beneath  the  appropriate 
boundary  by  release  of  leachate  from 
the  MSWLF. 

In  some  cases,  several  discrete  units 
may  constitute  the  MSWLF.  Because  of 
topographic  conditions  and  design 
limitations,  constructing  discrete  cells 
may  be  the  only  means  of  constructing  a 
landfill  on  the  property.  Section 
258.51(c)  states  that  separate  monitoring 
systems  are  not  required  for  each 
landfill  unit  at  a  multi-imit  facility  if  the 
State  approves  the  grouping  of  units. 
Such  approval  would  be  allowed  only  if 
the  multi-unit  ground-water  monitoring 
system  will  be  protective  of  human 
health  and  the  environment.  If  local 
conditions  make  it  infeasible  or 
impractical  to  install  a  monitoring 
system  around  each  landfill  unit,  the 
State  may  allow  the  grouping  of  units 
within  one  monitoring  system.  Factors 
that  the  State  should  consider  when 
deciding  whether  more  than  one  unit 
should  be  within  a  monitoring  system 
include:  the  number  of  units,  the  spacing 
of  the  units,  the  orientation  of  the  units 
to  one  another,  the  age  of  the  units,  and 
the  hydrogeologic  setting.  The  State 
should  not  approve  the  grouping  of  units 
within  one  monitoring  system  if  the 
downgradient  portion  of  the  system 
would  be  located  more  than  150  meters 
from  any  landfill  unit. 

The  Agency  does  not  believe  that 
there  are  any  differences  between 
MSWLFs  and  hazardous  waste  land 
disposal  units  with  respect  to  the  factors 
used  to  determine  appropriate  types  of 
well  materials  or  well  construction 
techniques.  Therefore,  today's  proposed 
performance  standards  for  ground-water 
monitoring  system  design  found  m 
S  258.51  (d)  are  similar  to  those  specified 
for  hazardous  waste  disposal  facilities 
in  40  CFR  Part  264.  This  similarity 
ensures  consistent  design  and 
construction  standards  for  monitoring 
wells  at  all  RCRA  landfill  facilities. 
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Because  hydrogeologic  conditions 
vary  widely  from  one  site  to  another,  it 
is  not  possible  to  establish  requirements 
specifying  the  exact  number,  location, 
and  depth  of  monitoring  wells  needed  to 
adequately  monitor  ground  water  in  the 
aquifer.  Such  requirements  are 
dependent  on  actual  site-specific  aquifer 
and  geologic  conditions.  Therefore,  in 
S  258.51(e)  the  Agency  has  proposed 
that  speciflcs  of  the  system  be  based  on 
aquifer  thickness,  flow  rate,  and  flow 
direction,  and  the  characteristics  of  the 
material  overlying  the  aquifer.  For 
example,  a  complex  aquifer  flow  system 
may  require  multilevel  wells  to 
effectively  monitor  ground  water.  A 
faciUty  located  in  an  area  of  very  low 
hydrauUc  gradient  may  be  better 
monitored  by  a  ring  of  wells,  since 
mounding  could  cause  contaminant  flow 
in  all  directions. 

b.  Section  258.52  Determination  of 
Ground-Water  Trigger  Level.  This 
section  discusses  what  procedures  the 
State  must  follow  when  establishing 
appropriate  trigger  levels.  Trigger  levels 
must  be  established  by  the  State  before 
the  Phase  I  monitoring  program  is 
initiated.  The  levels  established  are 
health-  and  environmental-based  levels 
that  are  determined  by  the  State  to  be 
indicators  for  protection  of  human 
health  and  the  environment.  Where 
appropriate,  these  levels  are  based  on 
promulgated  standards;  otherwise,  they 
are  established  by  the  State  on  the  basis 
of  general  criteria  described  below. 

Contamination  exceeding  trigger 
levels  indicates  a  potential  threat  to 
human  health  or  the  environment  that 
may  require  further  study.  Therefore,  the 
owner  or  operator  must  conduct  an 
assessment  of  corrective  measures 
whenever  concentrations  of  hazardous 
constituents  in  the  ground  water  exceed 
trigger  levels.  Trigger  levels  provide  the 
owner  or  operator  a  point  of  reference 
for  suggesting  and  supporting  alternative 
remedies  during  the  assessment  of 
corrective  measures  (see  preamble 
discussion  for  §  258.56).  Trigger  levels 
must  be  distinguished  from  ground- 
water protection  standards,  which  are 
established  during  the  remedy  selection 
process. 

Under  S  258.52  of  today's  proposal, 
the  concentration  limits  for  the  trigger 
levels  are:  (1)  Maximum  contaminant 
levels  promulgated  under  $  1412  of  the 
Safe  Drinking  Water  Act,  or  (2)  if  an 
MCL  has  not  been  estabUshed,  the 
concentration  limit  is  a  health-based 
limit  established  by  the  State  that  meets 
the  proposed  criteria  described  in 
S  258.52(b)(2)  (i-iv),  or  (3)  if  levels  under 
(1)  or  (2)  are  not  available,  the 
concentration  limit  is  a  level  established 


by  the  State  that  is  an  indicator  for 
protection  of  human  health  and  the 
environment  or  (4)  background  levels,  if 
such  levels  are  higher  than 
concentrations  under  (1),  (2),  or  (3),  or  if 
concentrations  under  (1),  (2),  or  (3)  have 
not  been  established. 

The  MCLs  are  maximum 
concentrations  of  contaminants  allowed 
in  water  used  for  drinking.  They  are 
based  upon  toxicity,  treatment 
technologies,  and  other  feasibility 
factors  such  as  availability  of  analytical 
methods.  The  MCLs  are  set  following  an 
analysis  based  on  health  considerations 
as  guided  by  the  SDWA. 

The  use  of  MCLs  is  consistent  with 
current  ground-water  protection 
standards  under  40  CFR  Part  264, 
Subpart  F  (Releases  from  hazardous 
waste  disposal  faciUties).  Under  the 
1986  Amendments  to  the  SDWA,  MCLs 
must  be  set  for  83  specific  contaminants 
by  1989  as  well  as  for  any  other 
contaminants  in  drinking  water  that 
may  have  any  adverse  effect  upon 
people's  health  and  that  are  known  or 
anticipated  to  occur  in  pubUc  water 
systems.  Currently,  there  are  28  MCLs 
promulgated;  relevant  MCLs  to  these 
requirements  are  listed  below  in  Table 
2. 

Table  2— Maximum  Contaminant 
Levels 


CAS  No. 


7440-38-2. 
7440-39-3. 

71-43-2 

7440-43-9. 

56-23-5 

1308-38-9. 
1333-82-0. 
106-48-7... 
107-06-2... 

75-35-4 

72-20-8 

7439-92-1. 

58-89-9 

7439-97-6 

72-43-5 

7782-49-2. 
7440-22-4 

93-72-1 

8001-35-2 

71-55-8 

79-01-6 

75-01-4 


Chemicai  name 


Arsenic 

Barium 

Benzene 

Cadmium 

Cartx>n  tetrachloride 

Chromium  (III) 

Chromium  (VI) 

para-Oichlorobenzene .. 

1 .2-DichloroettMne 

1 .2-Dichloroethylene 

Endrin 

Lead 

Lindane 

Mercury „ 

Methoxychlor 

Selenium _™.. 

Silver 

Silvex  (2.4,5-TP) 

Toxaphene 

1 ,1 ,1-Trichloroethane ... 

Trichloroettiylene 

Vinyl  chkxide _.. 


MCL 
(mg/L) 


0.05 

1.0 
.005 
.01 
.005 
.05 
.05 
.075 
.005 
.007 
.0002 
.05 
.004 
.002 
.1 
.01 
.05 
.01 
.005 
.2 

.005 
.002 


The  Agency  is  proposing  that  health- 
based  concentrations  established  by  the 
State  be  used  for  the  trigger  level  when 
MCLs  are  not  available.  These  health- 
based  levels  must  meet  four  criteria 
listed  under  S  258.52(b)(2)  (i-iv).  First, 
they  must  be  consistent  with  principles 
and  procedures  set  forth  in  Agency 
guidelines  for  assessing  the  health  risks 
of  environmental  pollutants,  which  were 


promulgated  on  September  24, 1986  (51 
FR  33992,  34006,  34014,  34028). 

Second,  the  levels  msut  be  based  on 
scientifically  valid  studies  conducted  in 
accordance  with  the  Toxic  Substances 
Control  Act  Good  Laboratory  Practice 
Standards  (40  CFR  Part  792)  or  other 
equivalent  standards.  The  Good 
Laboratory  Practice  Standards  prescribe 
good  laboratory  practices  for  conducting 
studies  related  to  health  effects, 
environmental  effects,  and  chemical  fate 
testing  and  are  intended  to  assure 
quahfy  data  of  integrity.  In  addition,  the 
Agency  guidelines  for  assessing  the 
health  risks  of  environmental  pollutants 
(cited  above]  cite  several  pubhcations 
that  outline  procedures  for  evaluating 
studies  for  scientific  adequacy  and 
statistical  soimdness.  Third,  for 
carcinogens,  these  levels  must  be 
associated  with  a  risk  level  within  the 
protective  risk  range.  (See  discussion  in 
Section  D(.D.l.a.  of  today's  preamble 
concerning  the  design  goal  and  EPA's 
request  for  comment  on  alternative  risk 
ranges.)  Finally,  for  toxic  chemicals  that 
cause  effects  other  than  cancer  or 
mutations,  the  levels  must  be  equal  to  a 
concentration  to  which  the  human 
population  (including  sensitive 
subgroups)  could  be  exposed  on  a  daily 
basis  without  appreciable  risk  of 
deleterious  effects  during  a  lifetime. 
These  criteria  will  ensure  that  the  trigger 
level  represents  valid  and  reasonable 
estimates  of  levels  in  ground  water  that 
are  safe  for  human  consumption. 

Health-based  levels  that  have 
undergone  extensive  Agency  scientific 
review,  but  that  have  not  been  formally 
promulgated,  are  available  for  many 
chemicals.  The  four  criteria  proposed  in 
§  258.52  and  discussed  above  will 
enable  the  State  to  use  these 
nonpromulgated  levels  to  derive  trigger 
levels.  Appendix  III  provided  health- 
based  levels  that  the  Agency  believes 
meet  these  four  criteria  for  selected 
hazardous  constituents.  These  levels 
may  be  used  to  determine  trigger  levels. 
EPA  established  these  levels  by  an 
assessment  process  that  evaluated  the 
quality  and  weight-of-evidence  of 
supporting  toxicological, 
epidemiological,  and  clinical  studies. 
These  levels  are  discussed  below. 

For  noncarcinogens,  health-based 
limits  based  on  Reference  Doses  (RfDs) 
have  been  developed  by  the  Agency's 
Risk  Assessment  forum.  An  RfD  is  an 
estimate  of  the  daily  exposiu«  a 
sensitive  individual  can  experience 
without  appreciable  risk  of  health 
effects  during  a  lifetime.  The 
experimental  method  for  estimating  the 
RfD  is  to  measure  the  highest  test  dose 
for  a  substance  that  causes  no 
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statistically  or  biologically  significant 
effect  in  an  animal  bioassay  test  The 
RID  is  derived  by  dividing  die  "no 
observed  adverse  effect  level"  (NOAEL) 
by  a  suitable  scaling  or  uncertainty 
factor.  Confidence  in  the  RfD  is 
dependent  on  a  number  of  factors, 
including  the  quality  and  duration  of  the 
animal  study.  The  derivation  of  RfDs 
has  been  evaluated  and  verified  by 
internal  Agency  review.  Appljring  the 
standard  drinking  water  exposure 
assumptions  (i.e..  a  70  kg  person  drinks 
two  liters  of  water  a  day  for  70  years)  to 
RfDs  yields  the  ground-water 
concentration  limit  Appendix  III  lists 
the  RfDs  (mg/kg-day)  for  several 
hazardous  constituents. 

The  use  of  the  Rfi]  is  appropriate  only 
for  noncardnogenic  constituents.  EPA 
science  policy  suggests  that  no  threshold 
dose  exists  for  carcinogens;  in  other 
words,  no  matter  how  small  the  dose, 
some  risk  remains.  The  dose-response 
assessment  for  carcinogens  usually 
entails  an  extrapolation  from  an 
experimental  high-dose  range  where 
carcinogenic  effects  in  an  animal 
bioassay  have  been  observed,  to  a  dose 
range  wdiere  there  are  no  observed 
experimental  data  by  means  of  a 
preselected  dose  response  model.  The 
carcinogenic  slope  factors  (CSFs). 
estimated  by  EPA's  Carcinogen 
Assessment  Group,  may  be  used  to 
calculate  a  dose  that  corresponds  to  a 
given  risk  level  by  dividing  the  risk  level 
(e.g..  1 X  10-«)  by  die  CSF.  CSFs  for 
selected  carcinogens  are  provided  in 
Appendix  ID.  This  dose  is  called  a  risk- 
specific  dose  (RSD).  An  RSD  is  an 
estimate  of  the  daily  dose  of  a 
carcinogen  that  over  a  lifetime,  will 
result  in  an  incidence  of  cancer  equal  to 
a  given  risk  level. 

The  ground-water  concentration,  in 
milligrams  per  liter,  can  be  calculated  by 
multiplying  the  RSD  by  the  average 
adult  body  weight  (70  kg)  over  the 
average  water  intake  (two  Uters  of 
water  per  day).  Chemicals  that  cause 
cancer  also  may  evoke  other  toxic 
effects.  These  constituents  may  have 
both  an  RfD  and  RSD  available.  In  these 
cases,  the  lower  level  (Le.,  more 
protective)  should  be  used  as  the  trigger 
level. 

EPA  has  developed  a  classification 
scheme  for  carcinogens  based  on  the 
weight  of  evidence  for  carcinogenicity. 
This  scheme  is  presented  in  the 
Agency's  cancer  guidelines  (51 FR  3992). 
Appendix  in  includes  the  class  for  each 
carcinogen  listed.  Known  or  probable 
human  carcinogens  are  designated  as 
Class  A  and  Class  B  carcinogens, 
respectively,  under  the  Agency 
guidelines.  Constituents  for  which  the 


wei^t  of  evidence  of  carcinogenicity  is 
weaker  are  known  as  Class  C  or 
possible  human  carcinogens  under  the 
Agency's  guidelines. 

Examples  are  included  in  Appendix  ni 
to  illustrate  how  the  States  may  use 
RfDs  and  CSFs  to  set  trigger  levels.  For 
carcinogens,  the  State  may  use  the  CSF 
to  determine  a  trigger  level  anywhere 
within  the  protective  risk  range.  (See 
discussion  in  Section  IX.D.l.a.  of  today's 
preamble  concerning  the  design  goal 
and  EPA's  request  for  comment  on 
alternative  risk  ranges.) 

The  Agency  beUeves  that  the 
protective  risk  range  is  appropriate  for 
setting  a  trigger  level  for  carcinogens 
without  a  MCL  For  new  MSWLFs,  the 
State  should  consider  using  the  same 
risk  level  for  trigger  levels  as  was  used 
for  the  design  goal.  For  example,  if  the 
MSWLf  was  designed  to  meet  a  1  x  10~* 
risk  level  at  the  chosen  boimdary.  then 
the  MSWLF  should  be  triggered  into  an 
assessment  of  corrective  measures  once 
that  risk  level  (for  carcinogens  with  no 
MCL)  is  exceeded.  For  existing 
MSWLFs,  to  ease  implementation,  the 
Agency  suggests  that  the  State  choose 
one  risk  level  to  be  used  at  an  MSWLF 
for  all  carcinogens  that  do  not  have  an 
MCL.  The  State  may  consider  choosing 
a  risk  level  to  use  at  all  MSWLFs  within 
the  State.  As  discussed  in  the  preamble 
discussion  for  the  design  goal,  the 
Agency  is  requesting  comment  on  two 
alternatives  to  the  protective  risk  range. 
Any  change  made  to  the  proposed 
design  goal  criteria  would  most  likely  be 
made  for  the  trigger  level.  For  example, 
if  a  fixed  risk  level  of  1  x  10~*  was 
required  as  a  design  goal,  then  the 
trigger  levels  for  carcinogens  without 
MCLs  would  also  be  required  to  be  set 
at  1  X  10-». 

RfDs  and  RSDs  will  be  available  soon 
through  the  Integrated  Risk  Information 
System  (IRIS),  a  computer-housed, 
electronically  conununicated  catalogue 
of  Agency  risk  assessment  and  risk 
management  information  for  chemical 
substances.  IRIS  is  designed  especially 
for  Federal,  State,  and  local 
environmental  health  agencies  as  a 
source  of  the  latest  information  about 
Agency  health  assessments  and 
regulatory  decisions  for  specific 
chemicals.  The  risk  assessment 
information  (i.e..  RfDs  and  RSDs) 
contained  in  IRIS,  except  as  specifically 
noted,  has  been  reviewed  and  agreed 
upon  by  intra-Agency  review  groups, 
and  represents  an  Agency  consensus. 
As  EPA  continues  to  review  and  verify 
risk  assessment  values,  additional 
chemicals  and  data  components  will  be 
added  to  IRIS.  A  hard  copy  of  IRIS  soon 
will  be  available  through  the  National 


Technical  Information  Service.  The 
background  document  for  Subpart  E 
contains  further  information  on  IRIS. 

If  MCLs  or  other  health-based  levels 
meeting  the  proposed  criteria  are  not 
available  or  cannot  be  developed  for  use 
as  trigger  levels.  S  258.52(b)(3)  allows 
the  State  to  establish  a  trigger  level  that 
acts  as  an  indicator  for  protection  of 
human  health  and  the  environment.  In 
many  cases,  partial  data  or  data  on 
structural  analogs  will  allow  the  State  to 
estimate  whether  the  detected  level  of  a 
contaminant  is  likely  to  cause  a 
problem.  In  other  cases,  other 
contaminants  will  be  present  at  high 
levels  (triggering  an  assessment  of 
corrective  measures  in  any  case),  and  it 
will  be  clear  that  the  constituent  for 
which  no  level  is  available  is  not  a 
driving  factor  in  determining  the  risk  at 
the  site,  even  under  worst-case 
assumptions  concerning  its  toxicity.  In 
such  cases,  it  may  not  be  necessary  to 
specify  a  trigger  level  for  that 
constituent 

Finally,  background  concentrations 
may  be  used  as  the  trigger  level  when  no 
health-based  level  or  indicator  is 
available  or  when  background  is  higher 
than  any  health-based  level. 

c.  Section  258.53  Ground-Water 
Sampling  and  Analysis.  Section  258.53 
of  today's  proposed  Criteria  revisions 
includes  requirements  for  consistent 
sampling  and  analysis  procedures  that 
are  designed  to  ensure  accurate  ground- 
water monitoring  results.  Also  included 
in  this  section  are  requirements  for 
determining  ground-water  flow  rate  and 
direction,  establishing  background 
ground-water  quality  and  applying 
appropriate  statistical  analyses  to  detect 
any  changes  in  ground-water  quality 
beneath  an  MSWLF. 

Section  258.53(a)  requires  that  the 
sampling  and  analysis  techniques  used 
by  owners  and  operators  of  MSWLFs  be 
sufficient  to  provide  an  accurate 
representation  of  ground-water  quality 
in  the  uppermost  aquifer  beneath  the 
landfill.  At  a  minimum,  these  procedures 
must  address  sample  collection, 
preservation,  shipment  chain-of- 
custody,  and  quality  assurance  and 
quality  control  (QA/QC).  The  Agency 
recommends  Chapter  2  of  the  "RCRA 
Technical  Enforcement  Guidance 
Document"  (TEGD)  for  use  in  complying 
with  diis  section.  Although  this  chapter 
of  the  TEGD  contains  a  number  of 
references  to  the  haxardous  waste 
requirements  under  40  CFR  Part  264,  the 
recommended  sampling  and  analytical 
procedures  are  appropriate  for  any  solid 
waste  disposal  fadUties,  including 
MSWLFs.  These  recommendations 
provide  clear  descriptions  of  how  to 
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conduct  ground-water  sampling  and 
analysis  and  also  allow  the  use  of 
alternate  procedures  on  a  site-specific 
basis.  Therefore,  by  recommending  the 
TEGD.  the  Agency  is  not  ignoring  the 
use  of  alternate  procedures  that  are 
consistent  with  Uie  level  of  performance 
reflected  in  the  TEGD. 

In  the  RCRA  Subtitle  C  program,  the 
Agency  has  observed  problems  with 
ground-water  sampling  procediu«8, 
monitoring  well  network  design, 
laboratory  analyses,  and  data 
interpretation.  EPA  believes  that  a 
rigorously  enforced,  comprehensive 
quality  assurance  program  based  on 
sound  quality  objectives  and  backed  up 
with  an  appropriate  set  of  reference 
methods  and  procedural  guidance  will 
assist  in  remedying  these  problems.  As 
a  result,  the  Agency  is  considering 
adding  QA/QC  requirements  to  the 
sampling  and  analytical  methods  for 
Subtitle  C  facilities  under  §  264.97(e).  To 
avoid  duplicating  the  problems  of 
Subtitle  C,  9  25&53(a)(5)  of  today's 
proposal  requires  that  QA/QC 
procedures  be  included  in  sampling  and 
analysis  techniques.  Owners  or 
operators  should  refer  to  EPA  guidance 
on  'Test  Methods  for  Evaluating  Solid 
Waste  (Physical/Chemical  Methods]" 
for  information  on  QA/QC  procedures 
(Ref.  34). 

Section  2S8.53(d]  of  today's  proposal 
requires  that  ground-water  elevations  be 
measured  immediately  prior  to 
sampling.  In  addition,  the  owner  or 
operator  must  determine  the  rate  and 
direction  of  ground-water  flow  in  the 
uppermost  aquifer  each  time  ground- 
water gradient  changes.  These 
requirements  for  determining  ground- 
water flow  rate  and  direction  are 
included  to  ensiue  that  any  unexpected 
changes  in  these  parameters  wiU  be 
recognized  and  that  changes  in  the 
location  or  spacing  of  monitoring  wells 
will  be  made  as  needed  to  maintain  the 
integrity  of  groimd-water  monitoring 
systems.  Ground-water  flow  rates  and 
(iUrections  may  vary  seasonally  or  over  a 
number  of  years  due  to  human-made  or 
natural  causes  and.  because  the  spacing 
and  location  of  wells  are  highly 
dependent  on  these  parameters,  the 
Agency  has  decided  not  to  rely  entirely 
on  the  measurements  of  these 
parameters  made  prior  to  well 
installation.  In  selecting  a  site-specific 
frequency.  i.e.,  tied  to  dianges  in 
ground-water  gradient,  the  Agency  has 
attempted  to  strike  a  balance  between 
areas  where  aquifers  exhibit  no 
variability  and  those  that  exhibit 
frequent  changes  in  flow  rate  and 
direction.  At  facilities  that  overlie 
aquifers  with  littie  or  no  variability  in 


gradient  these  assessments  may  be 
fairly  infrequent  At  facilities  overlying 
aquifers  with  more  variable  ground- 
water gradients,  more  frequent 
assessments  of  flow  rate  and  direction 
may  be  required,  based  on 
measurements  of  piezometric  surface 
taken  at  least  semiannually.  Groimd- 
water  flow  rate  and  direction  data 
should  be  presented  in  the  form  of  a 
flow  net 

Today's  proposed  ground-water 
sampling  and  analysis  procedures  also 
include  requirements  for  establishing 
background  ground-water  quality. 
Information  on  backgrotmd  ground- 
water quality  is  essential  for 
determining  whether  the  presence  of 
monitoring  parameters  or  constituents 
beneath  an  MSWLF  indicates  leakage 
from  the  landfill  unit  Section  258.53(e) 
requires  the  owner  or  operator  to 
establish  background  values  for  those 
monitoring  parameters  or  constituents 
included  in  the  monitoring  phase 
applicable  to  that  MSWLF.  For  example, 
if  the  MSWLF  currently  is  in  the  Phase  I 
monitoring  program,  backgroimd  values 
must  be  established  for  all  of  the  Phase  I 
parameters.  Background  values  of  all  of 
the  I%ase  n  parameters  must  be 
established  ii  Phase  II  monitoring  is 
triggered.  The  minimum  number  of 
background  samples  needed  to  fulfill  the 
statistical  requirements  will  depend  on 
the  statistical  procedures  selected. 

Background  ground-water  quality 
must  be  established  in  wells  that  are 
hydraulically  upgradient  of  the  MSWLF. 
except  as  allowed  in  99  258.53  (f)  and 
(g).  Section  25&53(f)  states  that 
background  quality  at  landfill  units  may 
be  based  on  samples  from  wells  that  are 
not  upgradient  from  the  landfill  if 
hydrogeologic  conditions  do  not  allow 
the  owner  or  operator  to  determine  what 
wells  are  upgradient  and  sampling  at 
other  wells  will  provide  an  indication  of 
background  ground-water  quality  that  is 
as  representative  or  more  representative 
than  that  provided  by  upgradient  wells. 
Areas  with  no  hydraulic  gradient  and 
those  with  reversing  hydraulic  gradient 
(such  as  those  influenced  by  tides)  are 
examples  of  hydrogeologic  conditions 
that  could  make  it  impossible  to 
determine  which  direction  is  upgradient. 

Section  258.53(g)  of  today's  proposal 
gives  the  State  flexibility  in  determining 
background  groimd-water  quality  on  a 
site-specific  basis  where  such  levels 
cannot  be  measured  on  the  facility.  An 
example  of  such  a  situation  would  be  a 
landfill  unit  that  is  leaking  and  causing  a 
mounding  effect  (where  leachate  is 
flowing  out  of  the  unit  in  all  directions). 
If  the  leachate  flowed  far  enough  from 
the  imit  it  could  contaminate  all  of  the 


groimd  water  between  the  unit  and  the 
property  boundary,  thus  leaving  no 
uncontaminated  ground  water  from 
which  to  determine  background  ground- 
water quality.  The  State  would  be  able 
to  set  background  values  for  this  site. 
Background  ground-water  quaUty  should 
be  based  on  actual  monitoring  data  from 
the  aquifer  of  concern.  A  State  may 
have  well  data  frvm  another  landfill  site 
that  overlies  the  same  aquifer,  or  the 
data  may  be  from  another  type  of  well 
from  which  the  State  can  obtain  data. 
The  reader  is  referred  to  the  background 
document  for  Subpart  E  for  a  full 
discussion  of  this  provision 

The  requirements  for  applying  the 
statistical  procedures  contained  in 
9258.53(h)  are  the  same  as  the 
procedures  proposed  on  August  24, 1987, 
for  hazardous  waste  disposal  facilities 
under  Subtitle  C  of  RCRA  (see  52  FR 
31948).  The  Agency  believes  that  the 
revised  Subtitle  C  procedures  are  also 
appropriate  for  MSWLFs  and  provide 
sufficient  flexibility  to  allow  effective 
State  implementation  at  MSWLFs.  The 
final  statistical  procedures  promulgated 
under  9  258.S3(h)  will  reflect  comments 
received  on  this  proposal  as  well  as  the 
final  statistical  package  promulgated 
under  Part  264. 

The  required  statistical  procedures  for 
comparing  background  ground-water 
quality  data  to  those  samples  taken  at 
downgradient  wells  are  included  in 
today's  Criteria  revisions  to  clarify  the 
purpose  and  timing  of  statistical 
comparisons  and  ttieir  relation  to 
groimd-water  sampling  events  at 
MSWLFs.  These  requirements  ensure 
that  statistical  comparisons  of  analytical 
results  between  background  and 
downgradient  monitoring  wells  will  be 
made  promptly  after  each  sampUng 
event  and  will  cover  all  applicable 
parameten  and  constituents  at 
MSWLFs.  For  further  discussion  of  the 
statistical  requirements,  the  reader  is 
referred  to  the  preamble  for  the 
proposed  SubtiUe  C  procedures  found  at 
52FR3194& 

d  Section  258.54  Phase  I  Monitoring 
Requirements.  The  Hiase  I  monitoring 
parameters  proposed  today  in  9  258.54 
were  developed  with  the  dual  objectives 
of  providing  a  reliable  means  of 
detecting  the  possible  presence  of 
releases  from  MSWLFs  while  avoiding 
unnecessary  analytical  costs  to  the 
regulated  conununity.  The  proposed  list 
of  Phase  I  parameten  is  consistent  with 
the  results  of  research  conducted  under 
the  direction  of  EPA's  Office  of 
Research  and  Development  and  other 
institutions.  These  research  results 
reveal  that  Phase  I  parameters  (1>-(15) 
are  reliable  indicators  of  ground-water 


chemistry  and  possible  precursors  to 
other  more  hazardous  constitutents  that 
may  be  released  later  from  MSWLFs. 
Furthermore,  States  typically  require 
routine  monitoring  of  one  or  more  of 
these  parameters  (1)  to  (15)  at  MSWLFs 
as  the  primary  means  of  detecting 
ground-water  contamination.  The  major 
cations  and  anions  on  the  Phase  I 
parameter  list  are  those  used  to  classify 
ground  water  into  geochemical  facies. 
These  parameters  are,  therefore,  useful 
for  tracking  changes  in  the  ground-water 
geochemistry  that  may  occur  as  the 
result  of  leakage  from  an  MSWLF.  In 
addition,  the  Agency  is  proposing  to 
require  semiannual  monitoring  for  the 
metals  (arsenic,  barium,  cadmiimi, 
chromium,  lead,  mercury,  selenium,  and 
silver),  cyanide,  and  46  VOCs. 

The  Agency  beheves  that  these  VOCs 
in  Appendix  I  constitute  the  Rrst  group 
of  potentially  hazardous  constituents 
that  would  be  present  in  the  ground 
water  prior  to  other,  less  mobile, 
constituents  proposed  for  Phase  II  (see 
Appendix  II  of  the  proposed  rule.)  Due 
to  their  chemical  nature,  these  VOCs 
generally  would  not  migrate  any  faster 
than  the  non-VOC  Phase  I  parameters, 
but  do  migrate  faster  than  most  of  the 
Phase  n  constituents.  Research  by  EPA 
and  other  institutions  that  supports 
these  statements  is  summarized  in  the 
background  document  to  this  Subpart. 

Heavy  metals  and  cyanide  also  can 
exist  under  certain  conditions  in  a  well- 
defined  leachate  ground-water  plume, 
depending  on  the  waste  present  in  the 
landfill.  It  is  not  certain  whether  heavy 
metal  concentration  would  be  as 
significant  in  leachate  plumes  from 
newer  MSWLFs  as  they  tend  to  be 
attenuated  more  than  other  constituents, 
such  as  VOCs.  MSWLF  leachates 
containing  heavy  metals  can,  however, 
pose  serious  threats  to  human  health 
and  to  aquatic  environments;  therefore, 
the  Agency  is  proposing  to  include  the 
heavy  metals  Uiat  are  included  in  the 
primary  drinking  water  standards  along 
with  cyanide  and  the  VOCs  as  the 
minimum  Phase  I  monitoring 
parameters. 

The  reader  is  referred  to  the 
background  document  for  this  Subpart 
for  more  information. 

The  Agency  is  proposing  to  include 
the  following  as  the  minimnin  Phase  I 
parameters  that  must  be  monitored  for 
at  least  semiannually: 
(1)  Ammonia  (as  N) 
[2]  Bicarbonate  (HCOs) 

(3)  Calcium 

(4)  Chloride 

(5)  Iron 

(6)  Magnesium 

(7)  Manganese  (dissolved) 


(8)  Nitrate  (as  N) 

(9)  Postassium 

(10)  Sodium 

(11)  Sulfate 

(12)  Chemical  Oxygen  Demand  (COD) 

(13)  Total  Dissolved  Solids  (TDS) 

(14)  Total  Organic  Carbon  (TOC) 

(15)  pH 

(16)  Arsenic 

(17)  Barium  ^ 

(18)  Cadmium 

(19)  Chromium 

(20)  Cyanide 

(21)  Lead 

(22)  Mercury 

(23)  Selenium 

(24)  Silver 

(25)  Volatile  Organic  Compounds  listed 
In  Appendix  I 

The  Agency  specifically  requests 
conunent  on  the  proposed  set  of  Phase  I 
monitoring  parameters  and  the 
monitoring  frequency.  EPA  is  proposing 
that  the  frequency  of  monitoring  during 
Phase  I  be  detennined  by  considering 
aqiiifer  flow  rates  in  the  vicinity  of  the 
monitoring  wells  and  the  resource  value 
of  the  aquifer.  Semiannual  sampling  is 
proposed  as  a  minimum  frequency 
during  the  active  life  and  closure  of  a 
unit.  This  frequency  also  is  the  minimum 
specified  in  the  ground-water  monitoring 
requirements  (40  CFR  Part  264)  for 
hazardous  waste  landfills.  The  Agency 
believes  that  a  six-month  maximtmi 
interval  between  sampling  events  is 
reasonable  in  terms  of  protection  of 
human  health  and  the  environment  and 
the  burden  on  the  regulated  community. 
During  post-closure  care,  a  State  may 
set  a  different  minimimi  monitoring 
frequency. 

Today's  proposal  does  not  set  a 
minimimi  frequency  for  ground-water 
monitoring  during  post-closure  care. 
Because  of  the  variable  length  of  the 
post-closure  care  period  and  the 
variability  of  site-specific  conditions, 
the  Agency  believes  it  is  more 
appropriate  to  allow  States  to  determine 
the  frequency  of  ground-water 
monitoring  on  a  site-specific  basis. 

Section  258.54(d)  states  that  a  Phase  I 
ground-water  monitoring  program  must 
be  expanded  to  Phase  II  ground-water 
monitoring  when  two  or  more  of  the 
parameters  (1)  to  (15)  are  detected  at 
levels  that  significandy  differ  from 
background  levels.  Because  the 
parameters  (1)  to  (15)  are  monitored  to 
detect  changes  in  ground-water 
chemistry  beneath  an  MSWLF,  both 
increases  and  decreases  in  these 
parameters  may  be  significant.  The 
Agency  is  not  implying  that  decreased 
levels  of  any  of  these  parameters 
indicate  degradation  of  ground  water, 
just  that  further  moniloring  should  be 


done  to  determine  what  is  causing  the 
change  in  ground-water  chemistry.  For 
example,  a  change  in  water  chemistry, 
such  as  a  decrease  in  pH  and  sulfate, 
may  indicate  the  release  of  liquids  from 
a  landfill.  The  Agency  is  proposing  to 
use  increases  or  decreases  of  any  two  or 
more  of  the  parameters  (1)  to  (15)  to 
trigger  I%ase  II  monitoring  because 
preliminary  analysis  of  ground-water 
samples  taken  at  MSWLFs  show  that: 
(1)  Substantiated  leachate 
contamination  of  ground  water  from 
MSWLFs  normally  involves  more  than 
one  of  those  Phase  I  parameters  and  (2) 
levels  of  a  single  one  of  those  Phase  I 
parameters  in  backgroud  ground-water 
samples  in  some  areas  of  the  country 
are  highly  variable,  which  could  lead  to 
false  indications  of  contamination. 
Section  258.55(a]  states  that  if  anyone  of 
parameters  (16)  to  (24)  or  the  VOCs 
listed  in  Appendix  I  is  detected  at  levels 
that  are  statistically  significant  above 
background,  the  imit  must  begin  Phase  II 
monitoring.  During  Phase  n  monitoring, 
the  owner  and  operator  has  the 
opportunity  to  revert  back  to  Phase  I 
monitoring  if  it  is  found  that  there  has 
not  been  a  statistically  significant 
increase  over  background  levels  of 
relevant  parameters  (see  S  258.55(e)). 

Once  an  MSWLF  has  triggered  Phase 
II  monitoring,  the  owner  or  operator  is 
not  required  to  monitor  parameters  (1) 
to  (15).  States  may  require  an  owner  or 
operator  who  has  entered  a  Phase  II 
monitoring  program  to  continue 
occasional  monitoring  for  parameters  (1) 
to  (15),  particularly  if  that  State  has 
established  corrective  action 
requirements  that  involve  those 
parameters.  The  Agency  does  not  intend 
to  require  any  corrective  action  for 
Phase  I  parameters  (1)  to  (15)  because: 
(1)  It  is  not  apparent  that  these 
parameters  would  ever  occur  at  high 
levels  without  corresponding  increases 
over  background  levels  for  many  of  the 
constitutents  listed  in  Appendix  II  of  the 
proposed  regulations,  (2)  it  is  difficult  to 
assign  a  target  level  for  cleanup  of  the 
non-VOC,  nonmetal  Phase  I 
parameters,  since  none  of  them  are 
hazardous  to  human  health  at  levels 
found  in  MSWLF  leachate.  and  (3) 
cleanup  of  any  Appendix  II  constituents 
is  likely  to  result  in  conciurent  cleanup 
of  the  other  Phase  I  parameters  to 
acceptable  levels. 

Section  358.54(d)(3)  of  today's 
proposal  allow  the  MSWLF  owner  or 
operator  to  demonstrate  that  detection 
of  significant  changes  in  ground-water 
quality  during  Phase  I  monitoring  was 
caused  by  sampling  and  analytical  error 
or  by  a  source  other  than  the  MSWLF. 
The  Agency  included  this  provision  in 
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today's  proposal  becaiue  it  is  known 
that  sampling  and  analytical  errors  are 
made  with  sufficient  frequency  that  they 
cannot  be  ignored.  This  provision  avoids 
unnecessary  costs  to  the  owner  or 
operator  who  would  otherwise  be 
required  to  begin  Phase  11  monitoring. 
Furthermore,  this  provision  is  consistent 
with  the  RCRA  Subtitle  C  regulations 
governing  hazardous  waste  landfills. 
Owners  or  operators  of  MSWLFs 
attempting  to  make  this  demonstration 
must  notify  the  State  of  their  intent, 
submit  the  demonstration  to  the  State  In 
the  form  of  a  report,  and  continue  the 
Phase  I  monitoring  program.  If  the 
demonstration  is  not  successful,  the 
owner  or  operator  must  establish  a 
Phase  n  monitoring  program  within  a 
reasonable  time  period. 

The  Agency  specifically  requests 
comments  on  the  list  of  Phase  I 
monitoring  parameters,  methods  for 
setting  triggering  mechanisms,  and 
potential  required  actions  at  MSWLFs 
that  are  contaminating  ground  water 
only  with  non-VOC.  nonmetal 
parameters  (1)  to  (15)  Phase  I 
constituents.  The  Agency  also  requests 
information  about  any  MSWLFs  that  are 
known  to  be  causing  significant 
contamination  of  ground  water  with 
only  non-VOC  nonmetal  Phase  I 
constituents. 

e.  Section  258.55  Phase  II  Monitoring 
Requirements.  If  it  is  determined  that 
the  ground  water  contains  significant 
increases  (or  decreases)  over 
background  levels  of  Phase  I 
parameters,  the  Phase  II  monitoring 
program  is  triggered.  The  purpose  of  this 
phase  of  ground-water  monitoring  is  to 
determine  the  concentration  of 
hazardous  constituents  specified  in 
Appendix  n  of  today's  proposal 
Therefore,  Phase  n  monitoring  is 
initiated  by  sampling  all  wells  and 
analyzing  each  sample  for  all  of  the 
constituents  listed  in  Appendix  II  of 
today's  proposal. 

Triggering  into  Phase  II  does  not 
necessarily  indicate  a  threat  to  human 
health  and  the  environment  Rather, 
entering  Phase  II  monitoring  signals  the 
need  to  more  fully  analyze  ground  water 
to  determine  if  any  constituent  has 
exceeded  health-based  levels  (i.e.. 
trigger  levels).  The  technical  basis  for 
selection  of  the  Appendix  II  parameters 
for  Phase  II  monitoring  is  presented 
below  and  in  the  background  document 
for  Subpart  E  of  today's  proposaLThe 
Agency's  major  objective  on  identifying 
the  constituents  for  Phase  n  monitoring 
was  to  include  those  hazardous 
constituents  that  pose  risk  to  human 
health  and  the  environment,  are  present 
in  MSWLF  leachate,  and  may 


potentially  migrate  to  ground  water.  The 
proposed  constituents  (Appendix  II  of 
today's  proposal)  are  the  same  as  those 
used  for  the  GWPS  at  hazardous  waste 
disposal  facilities  under  Subtitle  C  of 
RCRA  The  Agency  considered  several 
options  for  the  specific  list  of  Phase  II 
constituents.  The  regulatory  alternatives 
included:  (1)  The  Ust  of  constituents  in 
the  current  Subtitle  D  Criteria.  (2)  the 
list  of  priority  pollutants,  (3)  a  list  of  all 
constituents  that  have  been  found  in 
MSWLF  leachates,  (4)  a  site-specific  list 
of  constituents,  based  on  analyses  of 
leachate  samples,  and  (5)  the  list  of 
constituents  in  Appendix  II. 

The  first  option  the  Agency 
considered  was  the  10  inorganic 
chemicals,  four  chlorinated 
hydrocarbons,  and  two  chlorophenoxys 
specified  in  the  ciurent  Criteria  (40  CFR 
Part  257).  This  option  was  rejected 
because  the  Agency's  analytical 
leachate  data  indicate  the  presence  of 
numerous  other  toxic  organic 
compounds  that  would  not  be  addresed 
by  this  option. 

The  second  option  considered  was  the 
list  of  priority  pollutants  under  section 
307(a)(1)  of  the  CWA  The  constitiients 
on  this  list  are  toxic  and  many  have 
been  found  in  leachate  samples  from 
MSWLFs.  Because  the  list  falls  to 
include  many  constituents  that  have 
been  detected  in  MSWLF  leachate, 
however,  the  priority  pollutant  list  was 
rejected  for  use  as  the  GWPS. 

The  Agency  considered  a  third  option 
of  developing  a  new  list  of  constituents 
for  Phase  II  monitoring  at  MSWLFs.  The 
new  list  would  have  been  compiled  from 
existing  data  on  the  types  of  toxic 
compounds  that  have  been  detected  in 
leachate  samples  from  MSWLFs.  EPA's 
current  data  on  MSWLF  leachate  are 
limited  but  indicate  the  tremendous 
range  of  constituents  and  concentrations 
that  may  be  found  in  MSWLF  leachate. 
Altogether,  data  were  received  for  59 
landfills,  with  37  landfills  providing  both 
organic  and  inorganic  leadiate  analyses, 
7  landfills  providing  only  organic 
analysis,  and  15  landfills  providing  only 
inorganic  analysis.  Sixty-four  hazardous 
organic  constituents  were  identified  as 
well  as  40  hazardous  inorganic 
constituents  and  other  parameters.  In 
most  cases,  the  list  of  constituents 
analyzed  for  was  unknown,  so  these 
data  may  not  indicate  the  fidl  range  of 
constituents  that  may  be  found  in  the 
leachate  even  from  these  MSWLFs. 
Thus,  this  option  was  rejected  because 
of  data  limitation,  particularly  for 
hazardous  organic  constituents. 

The  fourth  option  the  Agency 
considered  was  developing  site-specific 
Phase  n  monitoring  constituents  through 


the  analysis  of  leachate  samples  from 
each  MSWLF.  This  approach  would 
allow  owners  and  operators  of  MSWLFs 
to  limit  their  analyses  to  only  those 
hazardous  constituents  present  in  the 
leachate  of  their  landfill  The  Agency 
has  the  following  concerns  with  this 
approach:  (1)  It  is  unwoikable  for  sites 
with  no  leachate  collection  system 
(including  the  majority  of  existing 
landfills),  (2)  it  does  not  account  for 
degradation  processes  occurring  during 
constituent  migration  through  the 
unsaturated  zone  and  ground  water,  and 
(3)  it  would  require  periodic  resampling 
of  the  leachate  to  accoimt  for  the  %vide 
vcuiaUons  in  leachate  quality  over  time. 
The  Agency  is  interested  in  comments 
on  the  efficacy  of  this  approach  for 
facilities  that  have  leachate  collection 
systems. 

The  option  adopted  in  today's 
proposal  was  to  use  the  Appendix  II 
constituents.  Sixty-nine  of  Uie 
constituents  in  Appendix  II  have  been 
found  in  MSWLF  leachate.  This  number 
is  based  on  limited  data,  particularly  for 
hazardous  organic  constituents.  In 
examining  the  variability  of  substances 
appearing  in  landfill  leachate  samples 
and  all  the  potential  waste  streams  that 
may  be  placed  in  MSWLFs.  the  Agency 
has  concluded  that  any  of  the  Appendix 
n  constituents  potentially  could  be 
present  in  ground  water  beneath  an 
MSWLF  at  levels  that  may  pose  threats 
to  human  health  and  the  environment 
The  Agency  requests  comments  on  the 
constituents  proposed  for  I^iase  II 
monitoring  at  MSWLFs. 

Section  258.55(c)  requires  the  MSWLF 
owner  or  operator  to  sample  the  ground 
water  in  all  monitoring  wells  and 
determine  which,  if  any,  of  the 
Appendix  II  constituents  are  present  in 
the  ground  water  at  concenfrations  that 
significantly  exceed  background  levels. 
This  activity  must  be  done  within  00 
days  afier  triggering  Miase  n.  If  the 
owner  or  operator  concludes  on  the 
basis  of  the  Appendix  II  constituent 
scan  that  none  of  the  constituents 
significantiy  exceed  background  levels, 
pursuant  to  §  258.54(d],  the  State  must 
determine  the  frequency  for  any 
subsequent  Appendix  II  constituent 
scans  to  be  conducted  at  the  MSWLF 
during  the  active  life  or  post-closure 
care. 

Section  258.S5(e)  of  today's  proposal 
allows  MSWLFs  to  revert  to  a  previous 
phase  of  ground-water  monitoring  after 
the  owner  or  operator  determines  that 
there  has  not  been  a  statistically 
significant  increase  over  the  background 
levels  of  the  relevant  monitoring 
parameters.  This  proposal  is  similar  to 
changes  being  considered  for  ground- 
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water  monitoring  under  Subtitle  C  of 
RCRA,  and  is  particulariy  applicable  to 
Subtitle  D,  under  which  die  practicable 
capability  of  the  owner  or  operator  can 
be  considered.  The  Agency  realizes  that 
it  can  be  very  difficult  to  prove  that 
error  in  sampling  or  analysis  caused  the 
indication  of  a  statistically  significant 
increase  above  backgrotuid  levels  of  a 
ground-water  monitoring  parameter.  If 
such  an  error  were  to  occur  and  could 
not  be  proven  to  be  the  cause,  a  unit 
would  be  triggered  into  a  higher  and 
more  cosUy  phase  of  ground-water 
monitoring.  The  owner  or  operator 
would  be  forced  to  pay  for  a  more  cosUy 
monitoring  program  for  an  indefinite 
time  period,  widi  no  added  benefit  to 
human  health  or  the  environment 
Allowing  a  unit  to  revert  to  a  previous 
phase  of  monitoring  when  no 
constituents  have  been  detected  above 
background  levels  eases  the  financial 
burden  of  the  owner  or  operator  without 
harming  human  health  or  the 
environment  A  specific  time  period  over 
which  monitoring  must  be  conducted 
before  reverting  to  a  previous 
monitoring  phase  has  not  been 
proposed,  based  on  the  concept  that  the 
appropriate  time  period  should  be  site- 
specific.  A  minimum  time  period  also 
was  not  proposed,  but  the  Agency 
requests  comments  on  the 
appropriateness  of  a  minimum  time 
period. 

It  should  be  noted  that  the  criterion 
for  returning  to  Phase  I  monitoring  (i.e., 
background  levels  for  Appendix  II 
constituents]  is  consistent  with  those  for 
facihties  that  have  never  entered  Phase 
n  monitoring.  Therefore,  an  MSWLF 
may  not  return  to  Phase  I  monitoring 
merely  by  maintaining  concentration 
levels  at  the  trigger  levels  that  initiate 
corrective  measures  assessment 
Instead,  before  returning  to  Phase  I 
monitoring,  the  concentration  levels  for 
Appendix  n  constituents  must  be  at  or 
below  the  background,  which  is  the 
level  that  initiates  phase  II  monitoring 
for  a  reasonable  time  period  determined 
by  the  State. 

If  any  Appendix  n  constituents  are 
detected  at  statistically  significant 
levels  above  background,  S  258.S5(f) 
requires  the  owner  or  operator  of  die 
MSWLF  to  notify  die  State  of  this  fact  in 
writing  within  14  days;  and,  within  90 
days  of  the  finding,  he  or  she  must 
submit  to  the  State  a  report  containing 
all  data  necessary  for  establishing  a 
ground-water  trigger  level. 

Section  258.55(f)(2)  of  today's  proposal 
requires  that  each  hazardous  constituent 
that  is  present  at  levels  exceeding 
background  concentrations  must  be 
analyzed  fit>m  ground-water  samples 


taken  on  a  quarterly  basis.  The  Agency 
believes  that  the  presence  of  hazardous 
constituents  over  background  signals 
the  need  for  a  more  thorough 
assessment  of  the  ground-water 
condition,  necessitating  more  fi^quent 
monitoring  than  for  Phase  L  Thus,  the 
Agency  is  proposing  quarterly 
monitoring  at  a  minimum  to  provide  the 
earliest  possible  indication  of  when  the 
trigger  level  has  been  excceeded.  This 
approach  is  consistent  with  the 
approach  taken  in  other  Agency  ground- 
water monitoring  programs,  such  as 
under  Subtitie  C  of  RCRA.  More 
fi-equent  monitoring  may  be  required  by 
the  State  depending  on  site-specific 
conditions,  such  as  ground-water  flow 
rates  and  directions.  The  Agency 
considered  alternatives  that  would 
require  more  stringent  minimum 
frequencies,  but  these  alternatives 
would  have  been  unnecessarily 
burdensome  at  sites  where  ground  water 
travels  a  distance  of  only  a  few  feet  per 
year.  Therefore,  today's  proposed 
minimiim  frequency  balances  the  need 
for  early  detection  and  thorough 
assessment  with  the  statutory  need  to 
consider  the  "practicable  capability"  of 
the  regulated  community. 

In  addition  to  the  quarterly  monitoring 
for  those  constituents  exceeding 
backgroimd,  S  258.55(d)  requires  that 
each  MSWLF  monitor  other  Phase  II 
constituents  (Appendix  II  constituents) 
on  a  periodic  basis  to  determine  if  any 
additional  constituents  have  entered  the 
ground  water  at  concentrations  that 
significantiy  exceed  background  levels. 
The  frequency  for  monitoring  these 
other  Phase  II  constituents  is  determined 
by  the  State.  These  periodic  analyses 
are  essential  for  use  in  determining 
whether  the  design  of  an  ongoing 
corrective  action  program  must  be 
changed  to  accommodate  the  treatment 
or  removal  of  additional  constituents. 
The  Agency  considered  requiring  annual 
Appendix  II  analyses  at  all  MSWLFs, 
but  the  Agency  believes  selecting  an 
appropriate  fi«quency  based  on  site- 
specific  factors  is  essential  given  that 
Phase  n  constituent  analyses  may 
approach  $3,000  per  sample.  The 
"practicable  capability"  of  the  owner  or 
operator  needs  to  be  considered.  The 
Agency's  decision  to  allow  State 
determination  of  the  frequency  for 
periodic  Appendix  II  analyses  also  is 
based  on  the  fact  that  site-specific 
conditions  will  have  a  significant  impact 
on  the  release  of  any  new  constituents 
to  the  ground  water  fit>m  an  MSWLF. 
The  State  also  must  determine  the 
frequency  for  Phase  II  constituent 
analyses  during  post-closure  care  for 


those  constituents  that  have  exceeded 
background  concentrations. 

Under  S  258.55(g).  if  the  periodic 
analyses  of  Appendix  n  constituent 
reveals  additional  constituents  in  the 
ground  water  that  are  present  at  above- 
background  levels,  the  owner  or 
operator  must  notify  the  State  within  14 
days  and,  within  90  days,  must  submit  a 
report  on  the  concentrations  of  these 
new  constituents.  The  MSWLF  also 
must  begin  monitoring  these  new 
constituents  at  the  minimum  quarterly 
rate,  which  is  required  for  all  Phase  II 
parameters  that  have  exceeded 
background  levels.  Under  S  258.55(h).  if 
any  Phase  II  parameters  are  detected  at 
concentrations  that  exceed  the  ground- 
water trigger  level,  the  MSWLF  owner 
or  operator  must  notify  the  State  of  this 
finding  within  14  days.  TTie  owner  or 
operator  of  the  MSWLF  also  must  begin 
to  assess  corrective  measures  as 
required  under  5  258.56  and  continue  to 
follow  the  Phase  II  monitoring  program 
requirements. 

"The  proposed  Phase  II  monitoring 
requirements  under  S  258.55(h)(4)  allow 
the  owner  or  operator  to  demonstrate 
that  an  increase  over  the  ground-water 
trigger  level  was  caused  by  a  sampling 
or  analytical  error  or  by  a  source  other 
than  the  MSWLF.  The  rationale  for 
including  this  demonstration  in  today's 
proposal  is  provided  under  the 
discussion  of  the  Phase  I  monitoring 
program  in  this  preamble. 

3.  Section  258.56  Assessment  of 
Corrective  Measures 

An  assessment  of  corrective  measures 
is  required  whenever  concentrations  of 
hazardous  constitutents  in  the  ground 
water  exceed  trigger  levels.  Trigger 
levels  are  health-  and  environmental- 
based  levels  established  by  the  State  as 
indicators  for  protection  of  human 
health  and  the  environment  (see 
preamble  discussion  for  S  258.52). 

The  State  shall  specify  the  scope  of 
the  corrective  measures  study.  Factors 
that  generally  may  be  appropriate  are 
listed  in  S  258.56(c).  The  purpose  of  the 
assessment  is  to  study  potential 
corrective  measures.  In  general,  the 
extensiveness  of  the  assessment  (i.e., 
the  number  and  type  of  alternatives 
evaluated)  should  be  commensurate 
with  the  complexity  of  the  site.  (The 
reader  is  directed  to  the  Background 
Document  for  Subpart  E  for  a  more 
detailed  discussion  of  what  may  be 
appropriate  for  specific  situations.) 
"There  may  be  some  situations  where  a 
limited  assessment  is  appropriate.  For 
example,  if  the  ground  water  is  known 
to  be  Class  m  ground  water  (see 
preamble  discussion  for  S  258.57(f)(2)) 
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and  remediation  will  not  be  required, 
the  assessment  may  be  limited  to  an 
evaluation  of  institutional-type  controls 
to  limit  exposure. 

Under  S  258.56(c].  the  Agency 
specifies  several  activities  that  the  State 
may  include  in  the  scope  of  the 
assessment  First,  the  State  may  require 
the  owner  or  operator  to  assess  the 
effectiveness  of  potential  remedies  in 
meeting  the  requirements  and  objectives 
of  the  remedy  (for  a  discussion  of  these 
requirements  and  objectives,  see  the 
preamble  discussion  for  S  258.57  (b)  and 
(c)).  Next,  the  State  may  require  the 
owner  or  operator  to  perform  an 
evaluation  of  the  performance, 
reliability,  ease  of  implementation,  and 
impacts  (including  safety,  intermedia 
contaminant  trtinsfer,  and  control  of 
exposures  to  residual  contamination) 
associated  with  any  potential  remedy 
evaluated.  In  evaluating  the 
performance  of  each  remedy,  the  owner 
or  operator  should  evaluate  the 
appropriateness  of  specific  remedial 
technologies  to  the  contamination 
problem  being  addressed.  During  this 
assessment,  the  owner  or  operator  may 
need  to  conduct  additional  monitoring  to 
characterize  the  nature  and  extent  of  the 
plume  of  contamination. 

Analysis  of  a  remedy's  performance, 
reliability,  and  ease  of  implementation 
may  include  an  assessment  of  its 
effectiveness  in  achieving  intended 
functions  of  containment,  treatment, 
remediation,  or  disposal  of  the 
hazardous  constituents  and  the  degree 
of  protection  afforded  human  health  and 
the  environment  In  addition, 
consideration  should  be  given  to  the 
frequency  and  complexity  of  necessary 
operation  and  maintenance  and  the 
extent  to  which  the  technology  has  been 
successfully  demonstrated  under 
analogous  conditions.  The  technical 
feasibility  for  the  remedial  strategy 
should  also  be  considered  in  terms  of 
ability  to  construct  and  operate  the 
remedial  technologies  and  the 
availability  of  necessary  treatment 
storage,  or  disposal  services,  and 
capacity. 

The  Agency  is  particularly  concerned 
about  potential  cross-media  impacts 
(intermedia  transfer  of  contaminants]  of 
remedies,  and.  therefore,  the  Agency 
specifically  identified  them  as  an  area 
that  the  State  may  require  the  owner  or 
operator  to  consider.  Some  remedial 
technologies  may  cause  secondary 
impacts.  For  example,  in  some 
circimistances,  air  stripping  of  VOCs 
from  ground  water  may  release  these 
VOCs  to  the  air  unless  specific 
emissions  control  devices  are  installed 
on  the  air  stripper. 


In  today's  proposal,  the  State  also 
may  require  the  owner  or  operator  to 
evaluate  the  timing  of  the  potential 
remedy  (S  258.56(c)(3]),  induding 
construction,  start-up,  and  completion 
time.  Timing  will  be  important  in 
distinguishing  among  remedies.  The 
State  ultimately  determines  the 
compliance  schedule  for  final  cleanup  of 
the  ground  water  under  9  258.57(d). 

The  owner  or  operator  may  be 
required  by  the  State  to  include  cost 
estimates  for  alternatives  considered 
(§  258.56(c)(4)).  Cost  estimates  will  be 
very  important  to  the  State  when 
approving  the  selected  remedy.  The 
practicable  capabiUties  of  the  facility, 
including  the  capability  to  finance  and 
manage  a  corrective  action  program 
may  be  considered  by  the  State  in 
determining  the  duration  of  the  clean-up. 
Therefore,  the  cost  of  the  remedy  may 
affect  the  remedy  selected  and  the 
timing  of  the  cleanup  (see  preamble 
discussion  of  S  258.57(d)). 

The  owner  or  operator  may  be 
required  to  consider  institutional 
requirements  under  S  258.56(c)(5).  For 
example,  local  governments  may  have 
specific  requirements  related  to  the 
remedial  activities  that  may  affect 
implementation  of  the  remedies 
evaluated. 

Finally,  the  State  may  require  the 
owner  or  operator  to  evaluate  the  public 
acceptability  of  alternatives.  The 
consideration  of  community  concerns  is 
a  decision  factor  that  the  State  will  use 
in  selecting  a  remedy  (see  1 258.57(c)(5)). 

Under  the  proposed  S  2S8.56(d),  the 
State  may  require  the  owner  or  operator 
to  evaluate  one  or  more  specific 
potential  remedies.  These  potential 
remedies  may  include  innovative 
technologies.  The  State  may  know  of 
technologies  that  have  been  successful 
at  other  landfills  with  similar 
contamination  problems.  The  proposed 
S  258.56(e)  requires  that  after  all 
remedies  have  been  evaluated,  the 
owner  or  operator  must  submit  a  report 
to  the  State  on  the  assessments  so  that 
the  State  may  choose  which  remedy 
should  be  implemented. 

Under  proposed  9  258.5e{f),  if  the  State 
determines  at  any  time  that  human 
health  or  the  environment  are  being 
threatened  by  the  release  of  hazardous 
constituents  from  the  MSWLF,  the  State 
may  require  the  owner  or  operator  to 
implement  the  measures  required  in 
proposed  9  25a58  (a)(3)  or  (a)(4)  (see 
preamble  discussion  of  9  25&58(a)). 

4.  Section  258.57  Selection  of  Remedy 
and  Establishment  of  Ground- Water 
Protection  Standard 

The  proposed  9  258.57  oudines  the 
general  requirements  for  selection  of 


remedies  for  MSWLFs.  As  structured,  it 
establishes  four  basic  standards  that  all 
remedies  must  meet  and  specifies 
decision  criteria  that  will  be  considered 
by  the  State  in  selecting  the  most 
appropriate  remedy.  In  addition, 
decision  factors  for  setting  schedules  for 
initiating  and  completing  remedies  are 
outlined,  and  specific  requirements  for 
establishing  ground-water  protection 
standards,  including  requirements  for 
achieving  compUance  with  them,  are 
contained  in  this  section. 

Proposed  9  258.57(b)  specifies  that  all 
remedies  must  Be  protective  of  human 
health  and  the  environment  attain 
ground-water  protection  standards  as 
specified  pursuant  to  9  258.57  (e)  and  (f); 
control  the  sources  of  releases  so  as  to 
reduce  or  eliminate,  to  the  maximum 
extent  practicable,  further  releases  that 
may  pose  a  threat  to  human  health  or 
the  environment  and  comply  with 
standards  for  management  of  wastes  as 
specified  in  9  258.58(d). 

These  standards  reflect  the  major 
technical  components  of  remedies: 
cleanup  of  releases,  source  control,  and 
appropriate  management  of  wastes  that 
are  generated  by  remedial  activities. 
The  first  standard — protection  of  human 
health  and  the  environment — is  a 
general  mandate  derived  bom  the  RCRA 
statute.  This  overarching  standard 
requires  remedies  to  include  those 
measures  that  are  needed  to  be 
protective,  but  are  not  direcdy  related  to 
ground-water  protection,  source  control, 
or  management  of  wastes.  An  example 
would  be  a  requirement  to  provide 
alternate  drinJcing  water  supplies  in 
order  to  prevent  exposure  to  releases  to 
ground  water  used  for  drinking  water. 
Another  example  would  be  barriers  or 
other  controls  to  prevent  direct  contact 
with  the  unit 

Remedies  will  be  required  to  attain 
the  ground-water  protection  standards 
that  will  be  specified  for  the  remedy  by 
the  State  according  to  the  requirements 
ouUined  below.  The  GWPS  for  a  remedy 
often  will  play  a  large  role  in 
determining  the  extent  of  and  technical 
approaches  to  the  remedy.  In  some 
cases,  certain  technical  aspects  of  the 
remedy,  such  as  the  practicable 
capabUities  of  remedial  technologies, 
may  influence  to  some  degree  the  GWPS 
that  are  established.  It  is  because  of  this 
interplay  between  cleanup  standards 
and  other  remedy  goals  and  limitations 
that  today's  rule  establishes 
requirements  for  GWPS  within  the 
overall  remedy  selection  structure  of 
9  258.57.  Thus,  the  standard  setting 
process  and  the  remedy  selection 
process  occur  concurrenUy  with  both 
processes  affecting  the  other. 
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Section  S  25a57(bK3)  is  the  source 
control  standard  for  remedies.  A  critical 
objective  of  remedies  must  be  to  reduce 
further  environmental  degradation  by 
controlling  or  eliminaHng  further 
releases  that  may  pose  a  threat  to 
human  health  and  the  environment  In 
some  cases,  unless  source  control 
measures  are  taken,  efforts  to  clean  up 
releases  may  be  ineffective.  EPA  is 
persuaded  that  effective  source  control 
actions  are  an  essential  part  of  ensuring 
the  effectiveness  and  protectiveness  of 
corrective  actions  at  MSWLFs. 

The  standard  of  S  258.57(b)(3)  requires 
that  further  releases  from  sources  of 
contamination  that  may  pose  a  threat  to 
human  health  or  the  environment  be 
controlled  to  the  "maximum  extent 
practicable."  This  qualifier  is  intended 
to  account  for  the  practicable 
capabilities  of  the  owner  or  operator 
and  the  technical  limitations  that  may, 
in  some  cases,  be  encountered  in 
achieving  source  controls.  For  some  very 
large  MSWLFs.  engineering  solutions 
such  as  treatment  or  capping  to  prevent 
further  leaching  may  not  be  technically 
feasible  or  completely  effective  in 
eliminating  furdier  releases  above 
health-based  contamination  levels.  In 
such  cases,  source  control  may  need  to 
be  combined  with  other  measures,  such 
as  plume  management  or  exposure 
controls,  to  be  an  effective  and 
protective  remedy. 

The  Agency  does  not  intend  this 
source  ctmtrol  requirement  to  disrupt 
solid  waste  disposal  at  operating 
MSWLFs  diat  have  contaminated 
ground  water.  The  Agency  believes  that, 
until  the  MSWLF  is  closed  with  an 
appropriate  final  cover  (pursuant  to 
S  258.40),  other  effective  measures  may 
be  implemented.  For  example, 
deitending  on  the  80urce(s)  of  the 
release(8),  capping  inactive  cells  or  units 
may  help  to  control  farther  releases.  As 
mentioned  above,  plume  management 
and  exposure  controls  also  may  be 
needed,  especially  while  the  facility  is 
continuing  to  receive  waste. 

The  concept  of  effective  source 
control  as  a  remedial  objective,  as 
expressed  by  this  remedy  standard  in 
S  258.57(b)(3),  is  closely  linked  to  the 
CERCLA  preference  for  Soperfund 
remedial  actions  that  utilize  "permanent 
solutions  and  alternative  treatment 
technologies  or  resource  recovery 
technologies  to  the  maximum  extent 
practicable." 

The  proposed  remedy  standard  of 
5  258.57(b)(4)  requires  that  remedial 
activities  that  involve  management  of 
wastes  must  comply  with  the 
requirements  for  solid  waste 
management  as  specified  in  {  258.58(d) 
in  today's  proposed  rule.  Remedies  may 


involve  treatment  storage,  or  disposal 
of  wastes,  particulariy  in  the  context  of 
source  control  actions.  This  standard 
will  ensure  that  management  of  wastes 
during  remedial  activities  will  be 
conducted  in  a  protective  manner.  The 
Agency  requests  comment  on  the  four 
proposed  standards  for  remedies. 

Ptoposed  S  258.57(c)  specifies  general 
factors  to  be  considered  by  the  State  in 
selecting  a  remedy  that  meets  the  four 
standards  for  remedies.  These  factors, 
which  generally  are  consistent  with  the 
evaluation  criteria  specified  in  SARA, 
are  discussed  briefly  below.  The  Agency 
requests  comment  on  these  factors. 

These  factors  are  meant  to  aid  the 
States  in  evaluating  the  data  provided 
by  the  owner  or  operator  as  a  resuJt  of 
the  assessment  of  corrective  measures. 
The  general  decision  factors  are:  (1) 
Long-  and  short-term  effectiveness  and 
protectiveness,  (2)  reduction  of  future 
releases,  (3)  implementability,  (4) 
practicable  capability  of  the  owner  or 
operator,  and  (5)  community  concerns. 

The  first  two  factors  described  under 
S  258.57(c)  are  directiy  linked  to  the 
standards  for  the  remedy.  The  long-  and 
short-term  effectiveness  and 
protectiveness  of  the  remedy  is  a 
measure  of  whether  human  health  and 
the  environment  will  be  protected  while 
the  remedy  is  being  implemented  and 
once  it  is  completed.  It  also  is  a  measure 
of  whether  the  CWPS  can  be  met  The 
second  factor,  the  reduction  of  future 
releases,  should  be  used  in  evaluating 
how  well  the  source  control  standard 
has  been  met  The  practicable  capability 
of  the  owner  or  operator  also  may  be 
considered  when  evaluating  to  what 
extent  source  control  can  be  achieved. 

The  Agency  believes  that  the 
implementability  of  potential  remedies 
also  must  be  considered  by  the  State 
when  evaluating  remedies.  Factors  that 
may  affect  the  implementability  of  a 
remedy  included:  (1)  The  degree  of 
difficulty  associated  with  constructing 
the  technology,  (2)  the  expected 
operational  reliability  of  the 
technologies,  (3)  the  availability  of 
necessary  equipment  and  specialists, 
and  (4)  the  available  capacity  and 
location  of  needed  treatment  storage, 
and  disposal  services. 

The  practicable  capability  of  the 
owner  or  operator  is  another  remedy 
selection  factor.  As  described  elsewhere 
in  this  preamble,  practicable  capabiUty 
includes  both  economic  and  tedmical 
capability  of  the  owner  or  operator.  The 
consideration  of  practicable  capability 
allows  the  State  to  choose  the  remedy  or 
combination  of  remedies  that  can  meet 
the  overall  goal  of  protection  of  human 
health  and  the  environment  This  may 
affect  the  timing  of  corrective  action. 


and,  therefore,  practicable  capability 
has  been  listed  as  a  factor  for  the  States 
to  consider  in  establishing  the  cleanup 
time  frame  (see  preamble  discussion  of 
S  258.57(d)].  In  addition,  as  mentioned 
previously,  the  practicable  capabihty  of 
the  owner  or  operator  may  be 
considered  by  the  State  in  defining  to 
what  extent  the  source  of  releases  will 
be  controlled. 

Community  concerns  is  another  factor 
that  the  Agency  believes  must  be 
considered  by  the  State  when  selecting 
a  remedy.  It  is  very  important  that  the 
community  has  confidence  in  the 
remedy,  how  it  was  chosen,  and  the 
party  responsible  for  implementation. 
Hie  success  of  the  corrective  action 
process  with  regard  to  community 
involvement  may  significantiy  affect  the 
siting  of  fature  MSWLFs  in  that 
community. 

Any  remedy  proposal  developed 
during  the  assessment  of  corrective 
measures  presented  to  the  State  for  final 
remedy  selection  must  at  a  minimum, 
meet  the  four  standards  of  9  258.57(b). 
The  State  then  will  evaluate  those 
remedies.  The  decision  factors 
discussed  above  will  be  used  by  the 
State  in  selecting  the  appropriate 
remedy.  Hie  relative  weight  given  to 
any  one  of  the  factors  will  vary  from 
facility  to  facility.  For  example,  short- 
term  effectiveness  considerations  may 
be  of  particular  concern  where  remedial 
activities  will  be  conducted  in  densely 
populated  areas,  or  where  waste 
characteristics  fue  such  that  risks  to 
workers  are  high  and  special  protective 
measures  cue  needed.  Implementability 
factors  will  often  play  a  substantial  role 
in  shaping  remedies — some  technologies 
will  require  State  or  local  permits  prior 
to  construction,  which  may  increase  the 
time  needed  to  implement  the  remedy. 

Proposed  {  25a57(d)  would  require 
the  State  to  specify  a  schedule  for 
initiating  and  completing  remedial 
activities  as  a  part  of  the  selection  of 
remedy  process.  This  provision  gives  the 
States  the  flexibihty  to  prioritize 
MSWLF  cleanups  within  their  borders. 
The  Agency  believes  that  the  flexibihty 
these  factors  (described  below]  allow  is 
essential  considering  the  practicable 
capability  of  many  MSWFs.  Further,  the 
Agency  beUeves  that  the  use  of  these 
factors  will  not  in  any  way  compromise 
protection  of  human  health  or  the 
environment 

The  Agency  is  proposing  that  the 
State  consider  numerous  factors  in 
determining  the  cleanup  time  frame. 
First,  threats  to  human  health  or  the 
environment  from  e}qx>8ure  to 
contamination  during  implementation  ot 
the  corrective  action  program  must  be 
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considered.  Ground-water  cleanup 
should  be  hastened  if  protection  of 
human  health  and  the  environment 
cannot  be  ensured.  Current  ground- 
water users  and  actual  or  potential 
ecological  damages  must  be  identified. 
Second,  the  extent  and  nature  of  the 
contamination  should  be  considered  to 
determine  what  remedies  and  time 
frames  are  technically  feasible. 

Hie  resource  value  of  the 
contaminated  aquifer  is  a  third  factor. 
Resource  value  is  broadly  defined  as  the 
value  of  the  aquifer  as  a  current  and 
future  water  supply  for  domestic 
industrial,  agricultural,  and  other 
beneficial  uses.  This  provision  allows 
the  States  to  balance  the  resource  value 
of  the  affected  ground  water  against  the 
corrective  action  costs  to  determine  the 
corrective  action  time  period.  States 
then  can  determine  and  require,  at  a 
minimum,  that  owners  or  operators 
implement  the  combination  of 
replacement  and  corrective  actions  that 
most  efficiently  address  the  short-  and 
long-term  protection  of  human  health 
and  the  environment.  When  evaluating 
the  resource  value  of  the  aquifer,  States 
should  consider  the  value  of  the  regional 
aquifer,  not  just  the  value  of  the  portion 
of  the  aquifer  affected  by  the  facility.  In 
addition,  local  values  with  respect  to 
maintaining  uncontaminated  aquifers 
should  be  considered. 

A  fourth  factor  to  be  used  by  the  state 
in  determining  the  corrective  action  time 
period  is  the  availability  of  treatment  or 
disposal  capacity  for  any  waste 
managed  dtuing  the  corrective  action 
program.  Capacity  should  be  ensured 
before  removal  or  treatment  of  the 
wastes  or  ground  water  begins.  In 
addition  to  ensuring  capacity,  the  owner 
or  operator  must  also  ensure  that  wastes 
will  be  managed  in  compliance  with 
requirements  in  9  258.S8(d]. 

The  fifth  and  sixth  factors  concern 
remedial  technologies.  New  and 
innovative  corrective  action 
technologies  are  being  investigated 
continually  and  it  may  be  appropriate 
for  the  State  to  postpone  ground-water 
remediation  if  a  new  technology  (i.e., 
one  that  currently  is  not  available) 
offers  significant  advantages  over 
current  technologies.  Along  the  same 
lines,  the  State  must  consider  the 
practicable  capabilities  of  existing 
remedial  technologies  before  setting  up 
a  compUance  schedule.  For  example,  the 
amount  and  complexity  of  construction 
needed  to  implement  a  particular 
remedical  technology  could  be  an 
important  factor  or  the  amoimt  of  time 
that  would  routinely  be  needed  to 
achieve  the  GWPS  given  a  specified 
technology. 

The  States  also  may  consider,  in 
dtermining  a  cleanup  time  schedule,  the 
practicable  capabiUty  of  the  owner  or 


operator  of  the  MSWLF.  These 
capabilities  include  both  the  economic 
and  technical  capabilities  of  the  owner 
and  operator  to  initiate  the  corrective 
action  program.  As  mentioned 
previously  EPA  does  not  intend  to 
tradeoff  environmental  or  human  health 
protection  for  cost  considerations.  The 
use  of  practicable  capability  as  a 
remedy  decision  factor  was  described 
earlier.  Using  the  practicable  capabiUty 
of  the  owner  or  operator  as  well  as  other 
cost  considerations  (e.g..  discussed  in 
relation  to  resource  value]  in 
combination  with  the  other  factors 
described  above  to  determine  the 
cleanup  time  frame,  allows  the  State  to 
choose  the  combination  of  actions  that 
will  effectively  and  erfficiently  protect 
human  health  and  the  environment  and 
ensure  that  ground-water  remediation  is 
completed. 

The  proposed  factors  undr  S  258.57(d) 
would  allow  the  State  to  accept  a 
combination  of  remedies  to  be 
implemented  in  discrete  phases.  This 
phased  approach  may  affect  the  time 
required  to  achieve  the  final  cleanup. 
Such  an  approach  will  ensure  that 
important  environmental  problems  are 
addressed  first  (interim  measures  may 
also  be  used;  see  preamble  discussion  of 
S  258.58(a)(4)).  This  phased  approach 
may  be  frequently  necessary  at 
operating  facilities  to  prevent  the 
disruption  of  solid  waste  disposal.  Initial 
actions  would  always  include  steps  to 
prevent  exposure  to  the  contaminated 
ground  water  (e.g.  make  alternative 
water  available).  An  initial  remedial 
step  may  be  to  install  a  pump  and  treat 
system  that  would  minimize  further 
migration  of  the  plume.  These  steps 
could  continue  until  more  active 
remediation  or  source  control  could  be 
implemented. 

Section  258.57(e)  of  today's  proposal 
requires  the  State  to  establish  a  GWPS 
for  each  Appendix  II  constituent 
detected  above  trigger  levels.  The 
GWPS  represents  constituent 
concentrations  that  remedies  must 
achieve.  The  GWPS  is  set  on  a 
constituent-specific  basis  during  the 
remedy  selection  process. 

The  State  must  set  the  GWPS  within 
the  overall  context  of  the  remedy 
selection  process.  During  the  assessment 
of  corrective  measiu«s  (S  258.56]  the 
owner  or  operator  should  design 
remedies  to  meet  target  cleanup  levels. 
These  target  cleanup  levels  may  start 
out  as  trigger  levels,  but.  as  pertinent 
site-specific  information  becomes 
available,  the  State  should  modify  the 
target  levels.  The  remedies  analyzed  by 
the  o%vner  or  operator  should  generally 
be  designed  to  meet  the  tai^get  levels. 
The  State  will  ultimately  select  a 


remedy  and  set  a  ground-water 
protection  standard  that  must  be 
achieved. 

The  State's  primary  consideration  in 
setting  ground-water  protection 
standards  will  be  to  ensure  that  human 
health  and  the  environment  are 
protected.  As  in  the  case  of  trigger 
levels,  the  State  should  generally  use 
promulgated  health-based  standards 
(e.g..  MCLs)  and  GWPS,  where  they  are 
available. 

Where  MCLs  or  other  such  standards 
are  not  available,  the  State  may  rely  on 
RfDs  and  RSDs  in  developing  ground- 
water protection  standards  (see 
preamble  discussion  of  Determination  of 
Trigger  Levels  for  more  information 
about  RfDs  and  RDSs).  For 
noncarcinogens,  the  State  may  set  a 
level  based  on  the  RfD.  States  have 
flexibility  to  select  a  GWPS  within  the 
protective  risk  range  (see  preamble 
discussion  of  risk  range  alternatives 
being  considered  and  of  Determination 
of  Trigger  Levels). 

A  variety  of  site-specific  and/or 
remedy-specific  considerations  may 
enter  into  the  determination  of  where 
within  the  cancer  risk  range  the  ground- 
water protection  standard  for  a  given 
hazardous  constituent  will  be 
established.  The  most  appropriate  level 
for  cancer  risk  must  be  determined 
through  an  analysis  of  factors  related  to 
exposure,  uncertainty,  and  technical 
limitations.  Proposed  S  258.57(e)  lists 
five  factors  the  State  may  consider  in 
establishing  GWPSs. 

The  first  site-specific  factor  is  multiple 
contaminants  in  the  ground  water.  To 
ensure  that  individuals  exposed  to 
ground  water  will  be  protected,  it  may 
be  necessary  to  consider  the  risks  posed 
by  other  constituents  in  the  ground 
water  before  a  GWPS  for  a  single 
constituent  can  be  extablished.  In 
considering  the  risks  posed  by  multiple 
contaminants,  the  State  should  follow 
the  procedures  and  principles 
established  in  the  Agency's  "Guidelines 
for  the  Health  Risk  Assessment  of 
Chemical  Mixtures"  (51  FR  34014]  issued 
on  September  24, 1986.  All  other  factors 
being  the  same,  the  GWPS  for  a 
constituent  present  in  ground  water  that 
is  contaminated  with  other  constituents 
that  pose  significant  risks  should  be 
established  at  a  lower  concentration 
than  if  that  constituent  were  the  sole 
contaminant  in  the  ground  water.  Taken 
as  a  whole,  once  final  remediation  is 
completed,  ground  water  must  not  pose 
a  risk  greater  than  ix  10"*.  To  the  extent 
practicable  for  new  MSWLFs,  the 
overall  risk  level  for  the  ground  water 
(not  for  each  constituent)  should  be 
equivalent  to  the  risk  level  used  in 
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meeting  the  design  standard  (see 
preamble  discussion  of  §  258.40). 

The  second  factor  is  actual  or 
potential  exposure  threats  to  sensitive 
environmental  receptors.  Frequently, 
levels  set  for  protection  of  human  health 
also  will  be  protective  of  the 
environment.  However,  there  may  be 
instances  where  adverse  environmental 
effects  may  occur  at  or  below  levels  that 
are  protective  of  human  health. 
Sensitive  ecosystems  or  threatened  or 
endangered  species'  habitats  should  be 
considered  in  establishing  the  GWPS. 

The  next  factor  is  other  site-specific 
exposures  to  the  contaminated  ground 
water.  For  example,  residents  living 
near  a  municipal  solid  waste  landfill 
may  receive  unusually  high  exposures  of 
hazardous  constituents  from  other 
sources  {e.g.,  lead  from  a  lead  smelter]. 
These  other  exposures  should  be 
considered  when  developing  the  GWPS. 

The  last  consideration  is  remedy- 
specific  factors.  The  State  must  consider 
the  reliability,  effectiveness, 
practicability,  and  other  relevant  factors 
of  the  remedy  when  establishing  a 
GWPS.  For  example,  a  remedy  that  can 
treat  constituents  in  ground  water  down 
to  concentrations  posing  a  ixiO'^risk 
level  may  be  selected  in  preference  to 
another  remedy  that  might  achieve  a 
IX 10""  risk  level,  but  that  relies  on 
technology  that  has  not  been 
successfully  demonstrated  or  may  be 
unreliable  for  other  reasons. 

There  also  are  technical  limitations 
that  must  be  considered,  in  addition  to 
scientific  information  about  the  hazards 
to  human  health  and  the  environment,  in 
establishing  ground-water  protection 
standards.  For  example,  GWPSs  should 
not  be  set  lower  than  detectable  levels. 

Proposed  S  258.57(e)(5)(i)  establishes 
that  a  GWPS  hould  not  be  set  below 
background  levels  unless  the  State 
determines  that  cleanup  to  levels  below 
background  is  necessary  to  protect 
human  health  or  the  environment.  In 
general,  the  Agency  beheves  that  it  may 
not  be  reasonable  to  require  the  owner 
or  operator  to  reduce  the  concentrations 
of  hazardous  constituents  to  levels 
below  background.  In  many  cases  such 
a  reduction  would  not  be  technically 
feasible.  Today's  proposal,  however, 
does  not  allow  MSWLFs  located  in 
contaminated  areas  to  ignore 
incrementally  significant  facihty 
contributions  to  the  contamination 
imless  a  determination  is  made  under 
proposed  S  258.57(f)  that  remediation  is 
not  required. 

Proposed  S  258.S7(f)  identifies  three 
situations  in  which  die  State  may  decide 
not  to  require  cleanup  of  a  release  to 
ground  water  of  hazardous  waste  or 
hazardous  constituents  from  an 


MSWLF,  thus  obviating  the  need  to 
establish  ground-water  protection 
standards.  These  situations  are  limited 
to  cases  where  there  is  no  threat  of 
exposure  to  releases  from  MSWLFs,  or 
cases  where  cleanup  will  not  result  In 
any  reduction  in  risk  to  human  health  or 
the  environment.  In  any  case,  the  State 
may  impose  imder  {  258.57(g)  source 
control  requirements  to  minimize  or 
eliminate  further  releases  from  the 
MSWLF  even  if  remediation  is  not 
required.  The  Agency  does  not  believe 
that  continued  frirther  degradation  of  the 
environment  is  warranted,  even  in  those 
situations  where  cleemup  may  not  be 
required. 

In  some  cases,  MSWLFs  releasing 
hazardous  constituents  to  the  ground 
water  will  be  located  in  areas  that 
already  are  significandy  contaminated. 
Where  releases  ftxim  the  MSWLFs  are 
trivial  compared  to  the  overall  area- 
wide  contamination,  or  where  remedial 
measures  aimed  at  the  MSWLF  would 
not  significandy  reduce  risk,  EPA 
believes  that  remediation  of  releases 
from  the  MSWLF  would  not  be 
necessary  or  appropriate.  In  these 
situations,  proposed  S  258.57(f)(l]  would 
allow  the  facihty  owner  or  operator  to 
provide  the  State  information 
demonstrating  that  remediation  would 
provide  no  significant  reduction  in  risk. 
If  the  demonstration  were  made,  the 
State  should  determine  that  remediation 
is  not  necessary. 

For  example,  ground  water  below  a 
leaking  MSWLF  might  be  heavily 
contaminated  from  off-site  soimies.  In 
this  case,  removal  of  the  MSWLFs 
contribution  to  the  contamination  might 
have  very  limited  benefit,  particularly  if 
that  contribution  was  relatively  minor. 
Control  of  the  MSWLF  releases  might  do 
very  litde,  in  such  a  case,  to  improve  the 
overall  situation  in  the  area,  yet  (in  the 
case  of  an  operating  unit]  might  be 
extremely  burdensome  to  the  owner  or 
operator. 

Two  points  should  be  stressed  here, 
however.  First,  the  facility  owner  or 
operator  would  be  required  to  remediate 
the  ground  water  where  it  could  have  a 
significant  effect  on  reducing  risks — for 
example,  as  part  of  an  area-wide 
cleanup  strategy.  Second,  in  any  case, 
under  S  258.57(g)  souree  control  may  be 
required  to  prevent  further  releases. 

Ilie  Agency  has  not  attempted  to 
define  "significant  reductions"  in  risk  in 
this  rulemaking,  and  beheves  the 
decision  is  best  made  on  a  case-by-case 
basis  by  the  State.  However,  the  Agency 
seeks  comment  on  whether  a  more 
specific  definition  is  necessary  for  the 
purposes  of  this  rulemaking. 

Under  proposed  S  258.57(f)(2),  the 
State  may  determine  that  a  hazardous 


constituent  that  has  been  released  from 
an  MSWLF  to  groimd  water  does  not 
pose  a  threat  to  human  health  and  the 
environment  and,  therefore,  does  not 
require  remediation  if:  (1)  The  ground 
water  is  not  a  current  or  potential 
source  of  drinking  water  and  (2)  the 
ground  water  is  not  hydraulically 
connected  with  waters  to  which  the 
hazardous  constituents  are  migrating  or 
are  likely  to  migrate  in  a 
concentration(8]  that  represents  a 
statistically  significant  increase  over 
background  concentrations. 

In  interpreting  whether  the  aquifer 
meets  these  criteria,  the  State  may  use 
the  approach  ouUined  in  the  Agency's 
Ground- Water  Protection  Strategy 
(August  1984)  as  guidance.  Typically, 
Class  III  ground  waters  will  be 
considered  to  meet  the  requirements 
specified  in  §  258.57(f)(2)(i).  Class  lU 
ground  waters  are  ground  waters  not 
considered  potential  sources  of  drinking 
water.  They  are  ground  waters  that  are 
heavily  saline,  with  TDS  levels  over 
10,000  mg/1,  or  are  otherwise 
contaminated  beyond  levels  that  allow 
cleanup  using  methods  reasonably 
employed  in  public  water  system 
treatment.  These  ground  waters  also 
must  not  migrate  to  Class  I  or  II  ground 
waters  or  have  a  discharge  to  surface 
water  that  could  cause  degradation.  The 
need  to  remediate  Class  III  ground 
waters  should  be  assessed  on  a  case-by- 
case  basis. 

Proposed  §  258.57(f)(3)  would  allow 
the  State  to  make  a  determination  that 
remediation  of  a  release  is  not  required 
when  remediation  is  technicaUy 
impracticable  or  when  remediation 
presents  unacceptable  cross-media 
impacts.  Such  a  determination  may  be 
made,  for  example,  in  some  cases  where 
the  nature  of  the  hydrogeologic  setting 
would  prevent  installation  of  a  ground- 
water pump  and  treat  system  (or  other 
effective  cleanup  technology],  e.g..  in 
Karst  formations  or  where  heavily 
fractured  bedrock  lies  under  the  facility. 
In  these  situations,  the  installation  of 
such  a  system  could  possibly  increase 
environmental  degradation  by 
introducing  the  contaminant  into  ground 
water  that  was  not  previously  affected 
by  the  release.  The  Agency  is  persuaded 
that  in  this  and  other  situations 
remediation  should  not  be  required.  The 
Agency  is  specificaUy  soliciting 
comment  today  on  the  types  of 
situations  that  might  warrant  a 
determination  that  remediation  of  a 
release  is  technicaUy  impracticable  or 
presents  unacceptable  impacts  and 
would  not  therefore,  be  required. 

Proposed  S  258.57(h)  outlines  the 
Agency's  proposed  approach  to 
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establishing  conditioas  the  owner  or 
operator  must  fulfill  to  achieve  and 
demonstrate  compliance  with  the  GWPS 
established  by  the  State  during  the 
remedy  selection  process. 

First,  the  GWPS  must  be  achieved  at 
all  points  within  the  plume  of 
contamination  that  lie  beyond  the 
ground-water  monitoring  well  system 
established  under  {  25a51(a).  The 
ground-water  monitoring  well  system  is 
established  at  the  boundary  chosen  for 
the  design  (i.e..  at  the  unit  boundary  or  a 
State  alternative  boundary  that  does  not 
exceed  150  meters  from  the  waste 
management  unit  boundary  and  is  on 
land  owned  by  the  owner  or  operator  of 
the  MSWLF  (see  preamble  discussion  of 
{  258.51(a)).  It  is  logical  that  cleanup  be 
required  up  to  the  boundary  for  which 
the  facility  was  designed  to  meet  a 
health-based  risk  level. 

The  Agency  also  is  proposing  under 
S  258.57(h)(2)  that  the  State  specify  in 
the  remedy  the  length  of  time  during 
which  the  owner  or  operator  must 
demonstrate  that  concentrations  of 
hazardous  constituents  have  not 
exceeded  specified  concentrations  in 
ordra  to  achieve  compliance  with 
GWPSs.  Under  existing  Subtitie  C 
regulations  (fi  284.100),  the  Agency  has 
required  that  facility  owners  or 
operators  remediating  ground-water 
contamination  from  regidated  hazardous 
waste  units  continue  corrective  action 
until  the  designated  GWPSs  have  not 
been  exceeded  for  a  period  of  three 
years.  The  Agency  has  found  that,  given 
the  variety  of  hydrogeologic  settings  of 
facilities  and  characteristics  of  the 
hazardous  constituents,  it  is  difficult  to 
demonstrate  reliably  that  the  GWPSs 
have  been  achieved  by  imposing  a 
uniform  time  for  demonstrating 
compliance.  Consequentiy,  the  Agency 
is  considering  proposing  changes  to  the 
Subtitie  C  program. 

In  today's  proposal  for  MSWLf  s,  the 
Agency  is  proposing  that  the  State 
spediy  die  length  of  time  required  to 
make  such  a  demonstration  on  a  site- 
specific  basis.  As  described  under 
proposed  S  258.S7(h)(2),  the  State  may 
consider  four  factors  in  setting  this 
timing  requirement  (1)  The  extent  and 
concentration  of  the  release,  (2)  the 
behavior  characteristics  of  the 
hazardous  constituents  in  the  ground 
water,  (3)  the  accuracy  of  the  monitoring 
techniques,  and  (4)  characteristics  of  the 
ground  water.  The  Agency  believes  that 
consideration  of  these  factors  will  allow 
the  State  to  set  an  appropriate  time 
period  for  demonstrating  compliance 
with  GWPSs  rather  than  relying  on  an 
arbitrary  time  period  for  all  facilities  or 
all  situations  at  the  same  facility. 


One  example  of  how  these 
considerations  might  affect  a  decision 
on  the  time  a  ground-water  protection 
standard  must  not  be  exceeded  to 
demonstrate  compliance  is  given  here. 
The  Agency  expects  that  pump  and  treat 
systems  will  be  necessary  at  many 
MSWLFs.  Experience  in  the  RCRA 
Subpart  F  program  (which  addresses 
releases  of  hazardous  constituents  to 
ground  water  fixim  regulated  hazardous 
waste  units]  has  shown  that  continuous 
operation  of  a  pump  and  treat  system 
may  interfere  with  the  owner  or 
operator's  ability  to  obtain  accurate 
sampling  data  on  constituent 
concentration  levels.  Allowing  nattu-al 
restoration  of  chemical  equilibrium  in 
the  affected  ground  water  after  the 
pump  and  treat  system  is  turned  off  will 
be  necessary  to  obtain  acciu'ate 
readings  of  constituent  concentrations. 
If  the  concentration(8]  rise  to 
unacceptable  levels  after  the  remedial 
technology  is  disconnected,  reinitiation 
of  treatment  may  be  required.  This 
process  would  have  to  be  repeated  until 
acceptable  concentration  levels  are 
achieved  after  chemical  equilibrium  has 
been  reached  in  die  groimd  water  with 
the  treatment  system  suspended. 

5.  Section  258.58  Implementation  of  the 
Corrective  Action  Program 

Implementation  of  a  corrective  action 
program  is  required  when  hazardous 
constituents  are  detected  at  levels 
higher  than  the  GWPS.  Several  activities 
are  required  of  the  owner  or  operator 
under  proposed  S  258.58.  First,  a 
corrective  action  ground-water 
monitoring  program  is  required  under 
proposed  §  258.58(a)(1).  lliis  program 
must  meet  the  requirement  of  the  Phase 
n  monitoring  program  ({  258.55), 
demonstrate  tiie  effectiveness  of  the 
remedy(8),  and  demonstrate  compliance 
witii  tiie  GWPS. 

Second,  under  §  258.58(a)(2),  the 
owner  or  operator  must  implement  the 
remedy(s)  selected  by  the  State  under 
9  258.57.  As  described  under  9  258.57, 
the  "remedy"  encompasses  not  only  the 
technology  to  be  used  to  remediate  the 
ground  water  (if  remediation  is  to  be 
conducte<^,  but  also  the  GWPSs  to  be 
reached  and  the  time  the  owner  or 
operator  has  to  reach  the  standards  (see 
preamble  discussion  of  9  258.57). 

Next,  under  9  258.58(a)(3),  the  owner 
or  operator  must  notify  all  persons  who 
own  or  reside  on  the  land  that  overlies 
any  part  of  the  plume  of  contamination. 
The  State  may  require  the  owner  or 
operator  to  notify  such  persons  any  time 
the  trigger  level  has  been  exceeded  (i.e., 
before  the  GWPS  has  been  established) 
if  the  State  determines  it  necessary  to 


protect  human  health  or  the 
environment  (see  9  258.S8(f)). 

Under  tiie  proposed  9  258.58(a)(4)  the 
State  may  require  the  owner  or  operator 
to  conduct  interim  measures  at  an 
MSWLF  whenever  the  State  determines 
such  actions  are  necessary  to  protect 
human  health  or  the  en\'ironment.  The 
interim  measures  would  serve  to 
mitigate  actual  threats  and  prevent 
potential  threats  from  being  realized 
while  a  long-term  comprehensive 
response  can  be  developed.  Interim 
measures  should,  when  possible,  be 
consistent  with  the  expected  final 
remedy.  The  State  should  consider  the 
immediacy  and  magnitude  of  the  threat 
to  human  health  or  the  environment  as 
primary  factors  in  determining  whether 
an  interim  measure(s]  is  required. 
Proposed  9  258.58(a)(4)(i)-(vii)  lists 
factors  that  the  State  may  consider  in 
determining  whether  an  interim  measure 
is  required. 

Interim  measures  may  encompass  a 
broad  range  of  actions.  For  example,  an 
owner  or  operator  responsible  for 
contamination  of  a  drinking  water  well 
may  be  required  to  make  available  an 
alternative  supply  of  drinking  water  as 
an  Interim  measure  in  an  effort  to 
protect  human  health.  This  replacement 
action  could  be  temporary  or  permanent 
The  duration  of  the  period  over  which 
replacement  supplies  must  be  provided 
can  affect  the  type  of  action  selected. 
Replacement  actions  may  include 
hooking  up  affected  aquifers,  relocating 
wells,  and  treating  contaminated  ground 
water  at  the  point  of  use. 

During  the  implementation  stage, 
other  factors  may  arise  that  make  the 
chosen  remedy  technically 
impracticable.  For  example,  the 
unexpected  occurrence  of  an  area  of 
unstable  soils  may  render  the  chosen 
source  control  remedy  impossible  to 
construct  Proposed  9  258.58(b) 
describes  factors  the  State  must 
consider  in  making  such  a 
determination.  In  these  instances,  the 
State  may  require  that  the  owner  or 
operator  implement  other  alternatives  to 
control  exposure  to  residual 
contamination  as  described  under 
9  258.58(c).  The  State  also  may  require 
the  owner  or  operator  to  implement 
other  source  control  options  and  other 
equipment  unit  device,  or  structure 
deccmtamination  activities.  The  State 
will  evaluate  these  alternative  activities 
for  their  technical  practicability  and 
their  consistency  with  the  overall 
objectives  of  the  original  remedy.  The 
GWPS  will  not  be  changed;  however, 
the  State  may  want  to  adjust  the  time 
allowed  for  completion  of  the  remedy. 
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Proposed  §  258.58(d)  requires  that 
wastes  generated  during  the 
implementation  of  corrective  action  be 
managed  in  a  manner  that  is  protective 
of  human  health  and  the  environment.  In 
particular,  the  waste  management 
practices  must  be  in  compliance  with  all 
applicable  RCRA  requirements. 

AccOTjJing  to  proposed  S  258.58(e).  the 
remed;^s  considered  complete  when  the 
GWPS  has  been  achieved  according  to 
the  requirements  of  S  258.57(h)  and  all 
other  actions  required  in  the  remedy 
have  been  completed  (e.g.,  source 
control  measures).  After  the  required 
remedy  is  complete,  the  owner  or 
operator  must  submit  a  statement  that 
certifies  that  the  remedy  has  been 
completed  in  accordance  with 
requirements  imder  §  258.58(e).  In 
addition  to  the  owner  or  operator's 
signatiu«  the  certification  must  contain 
the  signature  of  an  independent 
professional  engineer  geologist,  or  ether 
appropriate  technically  trained  person. 
According  to  S  258.58(g).  after  the  State 
receives  the  certification  and  is  satisfied 
that  the  remedy  is  complete,  the  State 
releases  the  owner  or  operator  from  the 
requirements  for  financial  assurance  for 
corrective  action. 

The  Agency  considered  an  alternative 
approach  to  the  corrective  action 
program  proposed  today.  The 
alternative  would  involve  the  following 
steps.  First:  the  owner  or  operator  would 
be  required  to  do  three  activities:  (1) 
Report  to  the  State  any  concentration  of 
hazardous  constituents  in  the  ground 
water  above  trigger  levels,  (2) 
investigate  the  nature  and  extent  of  the 
contamination,  and  (3)  take  all 
necessary  actions  to  abate  any 
immediate  risks  to  human  health  and 
the  environment  Second,  after  the 
owner  or  operator  submitted  the  results 
of  the  investigation,  the  State  would 
assess,  site-specifically,  the  risks  to 
human  health  and  the  environment 
posed  by  the  grotmd  water 
contamination.  Based  on  this 
assessment,  the  State  would  set  site- 
specific  requirements  for  clean  up  of  the 
ground  water  (including  cleanup  levels). 
Next  the  owner  or  operator  would  be 
required  to  submit  to  the  State  for 
approval  a  plan  for  meeting  the  cleanup 
requirements.  The  owner  or  operator 
then  must  implement  the  approved  plan. 
Modifications  to  the  plan  would  be 
allowed,  if  needed,  based  on  site- 
specific  considerations.  The  approach 
would  present  fewer  specific  Federal 
requirements  for  cleanup.  The  Agency 
requests  comment  on  this  alternative 
approach  as  well  as  the  proposed 
corrective  action  requirements 
discussed  above. 


X.  Effective  Date,  Implementation,  and 
Enforcement  of  the  Revised  Criteria 

Subtitle  D  of  RCRA.  as  amended  by 
HSWA  in  1984.  requires  the 
Administrator  to  revise  the  Criteria  for 
sanitary  landfills  under  S  4004(a)  and 
the  soUd  waste  management  guidelines 
under  section  1008(a)  for  facilities  that 
may  receive  HHW  or  hazardous  wastes 
from  SQGs.  Subtitle  D  also  contains 
specific  requirements  with  respect  to  the 
implementation  and  enforcement  of  the 
revised  Criteria  for  facilities  that  may 
receive  these  wastes.  Of  particular 
significance  is  the  provision  in  9  4005(c) 
requiring  that  States  adopt  and 
implement  within  18  months  of  the 
promulgation  of  the  revised  Criteria,  a 
facility  permit  program  or  other  system 
of  prior  approval  to  ensure  compliance 
with  the  revised  Criteria.  In  addition, 
this  section  provides  that  "in  any  state 
that  the  Administrator  determines  has 
not  adopted  an  adequate  program  *  *  * 
the  Administrator  may  use  the 
authorities  avidlable  under  section  3007 
and  3008  of  [SubtiUe  C]  to  enforce  the 
prohibition  contained  in  subsection  (a) 
of  this  section  with  respect  to  such 
facilities."  A  discussion  of  the  issues 
regarding  the  implementation  and 
enforcement  of  the  revised  Criteria  and 
the  options  the  Agency  is  considering 
for  addressing  these  issues  is  set  forth 
below. 

A.  Effective  Date  of  the  Revised  Criteria 

EPA  today  is  proposing  that  the 
revised  Criteria  become  effective  18 
months  after  their  promulgation.  The 
Agency  considered  an  alternative  two- 
stage  approach,  which  is  described 
below,  but  decided  that  18  months  is  the 
most  appropriate  time  period  for  several 
reasons. 

1.  Eighteen-month  Period 

First  the  18-month  time  period  would 
coincide  with  the  period  within  which 
States,  under  section  4005(c)  of  RCRA. 
are  to  adopt  and  implement  a  permit 
program  or  other  system  of  prior 
approval  to  ensure  that  facilities  comply 
with  the  revised  Criteria.  Congress 
provided  this  18-month  period  after  the 
promulgation  of  the  revised  Criteria  to 
provide  States  adequate  time  in  which 
to  adopt  new  or  revise  existing 
applicable  State  standards  and  to 
institute  a  permit  process  for  ensuring 
facility  compliance.  Because  the  States 
are  given  the  lead  responsibility  for 
implementing  the  revised  Criteria  under 
these  provisions,  EPA  believes  it  is 
critical  to  set  an  effective  date  for  the 
revised  Criteria  that  coincides  with  the 
date  the  States  are  required  by  RCRA  to 


have  their  implementation  mechanisms 
in  place. 

Second,  the  18-month  period  would 
provide  MSWLF  owners  and  operators 
with  sufficient  time  to  take  the 
necessary  measures  at  their  facilities  to 
bring  them  into  compliance.  EPA 
recognizes  that  certain  of  the  revised 
Criteria  proposed  today  may  require 
substantial  efforts  on  the  part  of  the 
faciUty  owner  and  operator  both  in 
modifying  management  practices  at  an 
existing  MSWLF  and  in  planning  full 
compliance  for  a  new  one.  The  fact  that 
most  MSWLFs  are  owned  and  run  by 
local  governments,  which  have  Limited 
resources,  also  is  a  consideration. 
Congress  directed  EPA  to  take  into 
account  the  "practicable  capability"  of 
faciUties  in  revising  the  Criteria.  BPA 
beheves  that  the  proposed  18-month 
period  for  allowing  MSWLFs  to  come 
into  compliance  recognizes  the 
practicable  capability  of  MSWLFs  to 
meet  certain  of  the  revised  Criteria. 

Although  EPA  recognizes  that  some  of 
the  revised  Criteria  could  be 
implemented  in  shorter  periods  of  time, 
i.e.,  six  or  12  months,  EPA  believes  that 
a  uniform  effective  date  of  18  months 
would  minimize  confusion  on  the  part  of 
the  regulated  community.  Also,  while 
the  18-month  period  before  the  effective 
date  proposed  today  would  postpone 
application  of  the  revised  Criteria  to 
MSWUs,  it  would  not  leave  these 
facilities  unregulated.  The  ciurent  part 
257  Criteria  and  appUcable  State 
standards  would  remain  in  effect  for 
these  facilities  until  the  revised  Criteria 
become  effective.  In  addition,  some 
States  may  adopt  the  revised  Criteria, 
making  them  effective  under  their  own 
authorities,  before  the  18-month  period 
expires. 

EPA  recognizes  that  there  are  some 
limitations  with  this  approach.  EPA  is 
concerned  that  the  18-month  period 
between  the  promulgation  and  the 
effective  date  of  the  revised  Criteria 
might  allow  some  MSWLFs  to  close  to 
avoid  meeting  the  new  requirements. 
The  Agency  does  not  intend  for  this 
period  to  be  a  window  of  escape  for 
marginal  MSWLFs.  Experience  shows, 
however,  that  MSWLFs  do  not  open  and 
close  overnight  In  fact  the  long 
operating  lives  of  most  existing 
MSWLFs  and  years  of  advance  planning 
needed  for  siting  and  permitting  new 
facilities  significantly  mitigate  against 
such  actions.  The  Agency  is  aware  that 
some  closures  may  occur,  however,  and 
intends  to  work  with  the  States  to  guard 
against  closures  performed  in  an 
unsatisfactory  manner  that  may  pose 
threats  to  human  health  and  the 
environment. 
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2.  Two-stage  Approach 

The  l&-month  approach  would 
predude  enfdccement  ot  the  revised 
Criteria  through  the  dtixen  suit 
provisions  of  RCRA  {  70Q2  pending  their 
becoming  effective.  Thus,  for  IB  mondu, 
citizens  will  be  unable  to  use  RCRA  to 
enforce  the  revised  Criteria.  For  this 
reason.  EPA  is  considering  the  option  of 
establishing  two  stages  of  effective 
dates.  The  first  stage  of  effective  dates 
would  be  for  only  ttiose  requirements 
that  can  be  implemented  by  the  facility 
owner  or  operator  in  less  than  18 
months  and  are  self-iD^>lementing  on 
their  face,  thus,  leading  themselves  to 
more  immediate  effective  dates.  The 
effective  date  would  be  set  at  six  or  12 
months  after  the  promulgation  date  as 
appropriate  for  the  specific  requirement, 
llie  self-implementing  provisions  of  this 
rule  include  the  general  operating 
criteria  such  as  the  liquicb  management 
restrictions,  the  disease  vector  and 
explosive  gas  controls,  recordkeeping, 
and  closure  and  post-closure  planning 
requirements.  The  second-stage 
e&ctive  date  would  be  limited  to  those 
requirements  that  require  interactions 
with  or  determinations  by  the  State  and 
substantial  efforts  on  the  part  of  the 
facility  owner  or  operator  for  effective 
implementation.  These  requirements 
include  the  ground-water  monitoring 
and  cotrectrve  actioD  requirements.  The 
two-tioed  apfwoacfa  would  m»itimiTit 
the  use  of  citizen  swt  provisions  during 
the  18-mon(th  period  because  some  of  die 
requkeneiits  would  be  in  effect  sooner, 
Le„  in  •  12  months;  however,  this 
approach  runs  the  risk  of  causing 
considerable  oonfusinn  on  the  part  of 
regidated  facilities  and  inconsistent 
application  of  die  revised  Criteria 
nationwide. 

Althoo^  EPA  has  decided  to  propose 
an  effective  date  for  all  the  revisied 
Criteria  of  18  mmths  after  the  date  of 
promulgatioo,  S>A  q>ecificaMy  solicits 
public  oonment  oa  the  alternative  two- 
stage  effective  date  approach  described 
above. 

B.  Review  of  State  Permit  Programs 

Section  400S(c)  of  RCRA  as  amended 
in  1984 1^  HSWA.  requires  the 
Administrator  to  deteaniae  whether 
each  State  has  developed  an  adequate 
permit  program  or  other  system  of  prior 
approval  and  conditions  to  ensure  that 
each  solid  waste  disposal  facility  that 
receives  HHW  or  SQG  hazardous  waste 
wiU  comply  with  the  revised  Criteria. 
The  Adininiatnitor  also  IS  given  the 
discretimuuy  authority  to  preform  these 
revietvs  in  confuncticHi  with  the  reviews 
of  State  solid  waste  management  plans 
under  RCRA  S  4007. 


The  Agency  solicits  comments 
concerning  the  most  appropriate  means 
for  determining  the  adequacy  of  State 
permit  or  other  prior  approval  programs. 
Issues  include  whether  the  Agency 
should  confine  its  review  to 
assessement  of  a  State's  permit  or  other 
prior  approval  program  or  whether  the 
Agency  should  expand  this  review  to 
include  all  the  components  of  the  State's 
solid  waste  management  plan.  Under 
the  firat  option,  the  Agency  only  would 
review  the  State's  permit  or  approval 
program  that  incorporated  the  revised 
Criteria.  The  Agency's  review  of  the 
State  program  would  be  limited  to  that 
portion  of  the  State's  Subtitle  D 
program.  The  Agency  recognizes  that  an 
expanded  review  under  the  second 
option  would  provide  the  State  with  the 
flexibility  to  present  additional  elements 
of  its  solid  waste  management  program, 
outside  of  the  permit  or  other  prior 
approval  program,  that  help  ensure  the 
proper  management  of  soUd  waste 
disposal  facilities.  In  addition,  this 
broader  evaluation  would  provide  the 
Agency  with  a  better  underatanding  and 
appreciation  of  State  implementation 
activities  under  Subtitle  D. 

The  latter  option,  however,  would 
require  all  of  the  States  to  either  develop 
or  modify  their  solid  waste  management 
plans  to  reflect  the  revised  Criteria.  The 
development  and/ or  modification  of 
these  plans  is  a  lengthy,  and  resource- 
intensive  process.  "Die  States  may  not 
be  able  to  meet  the  HSWA  requirement 
to  adopt  and  implement  a  permit 
program  or  other  system  of  prior 
approval  within  18  months  fit>m 
promulgation  of  the  revised  Criteria  if 
they  alM  must  revise  their  solid  waste 
management  plans. 

Depending  on  the  outcome  of  the 
above  issues,  the  Agency  may  need  to 
modify  the  Guidelines  for  Development 
and  Implementation  of  State  Solid 
Waste  Management  Plans  (40  CFR  Part 
256),  which  delineate  the  requirements 
and  procedures  for  State  solid  waste 
management  plan  review.  The  current 
Part  256  guidelines  con^;)rehensively 
address  program  requirements,  solid 
waste  management  plan  submittal 
procedures,  organizational  issues, 
permit  programs,  legislative  and 
regulatory  authorities,  and  public 
pculidpation  requirements.  The  Agency 
may  need  to  modify  Part  256  to  deariy 
spedty  the  Agency's  evaluation  criteria 
and  review  procedures  for  the  revised 
Subtitle  D  Criteria. 

There  are  two  other  issues  on  which 
the  Agency  specifically  requests 
comments.  The  first  issue  relates  to 
what  evaluation  criteria  the  Agency 
should  use  to  determine  the  adequacy  of 


State  permit  programs.  One  option  is  for 
the  Agency  to  base  its  determination  of 
program  adequacy  on  the  content  of  the 
State's  statutory  and  regulatory 
requirements.  Under  this  approach,  the 
Agency  would  develop  evaluation 
criteria  for  determining  whether  these 
State  requirements  ensure  that  the 
revised  Criteria  are  met. 

On  the  other  hand,  the  Agency  could 
assess  State  programs  on  the  basis  of 
legislative  and  regulatory  mechanisms 
together  with  an  evaluation  of  program 
effectiveness.  This  review  would  include 
an  assessment  of  the  State's  past 
performance  (i.e.,  enforcement, 
permitting)  in  managing  solid  waste 
disposal  activities.  In  particular,  the 
Agency  would  consider  State  resource 
and  technical  capabilities  in  evaluating 
State  program  adequacy. 

The  second  issue  concerns  the  extent 
of  public  participation  that  should  be 
provided  for  in  the  Agency's  review  of 
State  program  adequacy.  The  Agency  is 
solidting  comments  on  whether  there 
should  be  opportunities  for  public 
review  and  comment  on  the  Agency's 
evaluation  of  the  adequacy  of  State 
solid  waste  permitting  programs  or  other 
aspects  of  the  State's  solid  waste 
management  plan.  While  the  Agency 
recognizes  that  such  participation 
opportilnities  may  significantly  extend 
the  review  period,  EPA  nevertheless  is 
interested  in  providing  such 
opportunities  when  appropriate.  EPA 
will  publish  a  more  specific  proposal 
addressing  these  issues  at  a  later  date. 

C.  Enforcement  of  the  Revised  Criteria 

States  diat  have  adopted  the  revised 
Criteria  under  State  law  may  enforce 
them  in  accordance  with  State 
authorities.  Under  today's  proposal 
there  would  be  no  authority  for  EPA 
enforcement  of  the  revised  Criteria  until, 
18  months  after  the  date  of  promulgation 
of  the  revised  Criteria,  the  Agency 
determines  that  a  State's  program  is 
inadequate.  Also,  dtizens  would  be 
preduded  bom  enforcing  the  revised 
Criteria  via  dtizen  suits  until  the 
Criteria  become  effective. 

1.  Citizen  Suits 

As  with  the  Part  257  Criteria,  dtizens 
may  seek  enforcement  of  the  Part  258 
revised  Criteria  (independently  of  any 
State  program  for  their  enforcement)  by 
means  of  dtizen  suits.  The  citizen  suit 
provisions  of  RCRA  contained  in  section 
7002  provide  an  important  medianism 
for  ensuring  compliance  with  the 
requirements  of  the  statute  and  its 
implementing  regulations.  They 
authorize  individuals,  environmental 
groups,  and  local  governments,  among 
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others,  to  bring  legal  actions  for 
noncompliance  with  RCRA 
requirements.  Thus,  once  the  revised 
Criteria  become  effective,  they  have  the 
full  force  of  law  and  may  constitute  the 
basis  for  citizen  enforcement  actions 
against  facilities  that  fail  to  comply. 
Citizens  would  be  able  to  bring  actions 
against  facilities  for  failiu%  to  comply 
with  the  Criteria  and  actions  against 
States  for  failure  to  develop  and 
implement  permit  or  other  prior 
approval  programs  as  required  by  RCRA 
section  4005. 

2.  Federal  Enforcement 

Section  4005(c)(2)  of  RCRA  as 
amended  by  HSWA  in  1984,  provides 
authority  for  EPA  enforcement  of  the 
revised  Criteria  under  authority  of 
sections  3007  and  3008  of  Subtitle  C. 
This  provision  is  significant  in  that  it 
represents  the  first  authority  for  EPA 
enforcement  of  regulatory  requirements 
under  Subtitle  D.  According  to  section 
4005(c)(2),  EPA  enforcement  is 
contingent  on  an  EPA  determination 
that  a  State  has  not  adopted  an 
adequate  permit  or  other  prior  approval 
program  to  ensure  the  compliance  of 
facilities  with  the  revised  Criteria  by  18 
months  from  the  date  of  promulgation  of 
the  revised  Criteria.  Having  made  this 
determination,  EPA  may  use  the 
inspection  and  enforcement  authorities 
under  sections  3007  and  3008  to  enforce 
against  facilities  failing  to  comply  with 
the  revised  Criteria.  Disposal  of  solid 
waste  at  facilities  that  do  not  comply 
with  the  revised  Criteria  constitutes 
open  dumping.  These  authorities  provide 
H'A  with  the  necessary  tools  to  enforce 
Subtitle  D's  prohibition  against  open 
dumping. 

EPA  expects  the  States  to  assume  the 
primary  responsibility  for  implementing 
and  enforcing  the  revised  Criteria,  and  a 
major  EPA  enforcement  program  for 
Subtitle  D  is  not  envisioned.  If  States 
fail  to  assume  their  responsibility  with 
respect  to  the  revised  Criteria,  however, 
EPA  may  step  in  to  ensure  compliance 
with  Part  258  as  necessary  to  protect 
human  health  and  the  environment.  As 
explained  above,  EPA  is  soHciting 
comments  on  the  criteria  and 
procedures  that  it  should  use  to 
determine  whether  a  State  has  adopted 
an  adequate  program. 

EPA  has  determined  that  it  is 
necessary  to  formulate  an  enforcement 
strategy  with  respect  to  the  revised 
Criteria  and  welcomes  public  comment 
on  the  overall  role  of  EPA  enforcement 
under  Subtitle  D,  the  proper  elements  of 
an  enforcement  policy  for  ensuring 
compliance  with  the  revised  Criteria, 
and  strategies  for  targeting  MSWLFs 
that  pose  the  greatest  threat  to  human 


health  and  the  environment.  EPA  is 
soliciting  public  comment  on  the  specific 
cinnmistances  and  situations  of  facility 
noncompliance  with  the  revised  Criteria 
that  should  precipitate  direct  EPA 
enforcement  actions.  In  addition,  the 
Agency  is  particularly  interested  in 
comments  on  circumstances  under 
which  the  Agency  should  act  to  enforce 
criteria  once  the  Administrator  has 
determined  that  the  State's  program  is 
inadequate  pursuant  to  section 
4005(c)(1)(C). 

D.  Other  Implementation  Issues 

1.  Implementation  Strategy 

In  conjunction  with  the  development 
of  this  rule,  the  Agency  is  preparing  an 
implementation  strategy.  This  strategy 
will  serve  as  a  planning  document  for 
EPA  and  the  States  in  understanding 
what  actions  are  necessary  to  modify 
the  management  of  their  regulatory 
programs  to  accommodate  the  revised 
Criteria.  This  strategy  is  designed  to 
limit  future  implementation  problems  by 
anticipating  potential  problems  or 
obstacles  and  crafting  implementation 
options  to  resolve  or  minimize  these 
issues  before  they  emerge. 

The  Agency  ciurently  is  identifying 
implementation  issues  and  needs 
concerning  permitting,  compliance 
monitoring,  and  enforcement  activities; 
public  education  and  outreach  activities; 
guidance  and  training  needs;  resource 
needs;  and  EPA/State  roles  and 
responsibilities.  In  particular,  the 
Agency  requests  comments  on  the 
following  implementation  concerns:  (1) 
What  types  of  education-outreach 
programs  are  needed  for  State  and  local 
officials,  the  regulated  communify,  and 
the  general  public?  (2)  In  what  areas  is 
there  a  need  for  guidance  and  training? 
What  types  of  technical  assistance 
activities  are  needed?  (3)  What  is  an 
appropriate  and  practiced  EPA  role  if  the 
States  do  not  adopt  and  implement  the 
revised  Criteria? 

The  Agency  also  solicits  comment  on 
whether  additional  issues  should  be 
considered  in  developing  this  strategy. 

2.  Co-disposal  of  Sewage  Sludge 

One  of  the  major  disposal  practices 
for  sewage  sludge  is  disposal  at  a 
municipal  soUd  waste  landfill. 
Approximately  6,800  POTWs  dispose  of 
their  sewage  sludge  in  this  manner.  By 
promulgating  the  Part  258  requirements 
jointly  under  RCRA  and  CWA  section 
405,  questions  arise  as  to  the  extent  to 
which  the  Part  258  criteria  would  be 
implemented  through  NPDES  permits 
issued  to  POTWs.  Under  RCRA  Subtitle 
D  (section  4005(c]),  the  Part  258  criteria 
are  to  be  imposed  by  States  on  the 


owner  or  operator  of  an  MSWLF.  States 
are  to  impose  the  criteria  by  a  system  of 
prior  approval  and  conditions,  such  as 
issuance  of  a  permit  to  the  MSWLF.  The 
Agency  has  selected  this  approach  to 
reconcile  the  two  programs  in  a  way 
that  would  minimize  duplicative 
regulation  while  best  ensuring  complete 
coverage  under  both  statutes.  This 
approach  would  be  consistent  with 
section  1006(b)  of  RCRA  which  requires 
EPA  to  integrate  the  provisions  of  RCRA 
for  purposes  of  administration  and 
enforcement,  and  to  avoid  duplication  to 
the  maximiun  extent  practicable,  with 
the  appropriate  provisions  of  the  CWA 
and  other  environmental  laws 
administered  by  EPA 

Under  this  proposal,  the  Part  258 
criteria  applicable  to  the  characteristics 
of  sewage  sludge  that  must  be  met  if 
sewage  sludge  is  placed  in  an  MSWLF 
would  be  implemented  through  permits 
issued  to  POTWs  pursuant  to  section 
405(f)  of  the  CWA.  The  Part  258  criteria 
applicable  to  the  landfill  site  would  be 
implemented  under  the  RCRA  Subtitle  D 
program.  This  would  mean  that  the 
POTW  permit  would  prohibit  the 
disposal  in  an  MSWLF  of  sludge  found 
to  be  hazardous  (S  258^),  and  would 
require  that  the  sludge  pass  the  Paint 
Filter  Liquids  Test  (5  258.28).  The  POTW 
permit  also  would  prohibit  die  POTW 
from  sending  its  sludge  to  MSWLFs  that 
are  not  in  compliance  with  the 
applicable  Federal  and  State 
regulations.  Thus,  to  obtain  a  permit 
authorizing  disposal  of  sludge  at  a 
landfill,  the  POTW  would  have  to 
ascertain  that  the  MSWLF  either  has  a 
permit  under  Part  258  or  otherwise  is 
authorized  to  operate  as  an  MSWLF  by 
the  State  in  which  it  exists,  as 
prescribed  by  RCRA 

EPA  believes  that  this  implementation 
scheme  fulfills  the  goals  and  policies  of 
both  RCRA  and  the  CWA  and  is  a 
rational  way  to  reconcile  overlapping 
programs.  BPA  also  considered  separate 
implementation  of  the  Peul  258  criteria 
under  each  program.  Under  the  sludge 
management  program  of  the  CWA  this 
method  would  involve  implementation 
of  all  Part  258  criteria,  including  those 
applicable  to  location,  design,  and 
operation  of  the  landfill,  through  permits 
issued  to  the  POTWs.  The  Agency 
decided  against  this  approach  for  two 
reasons.  First,  it  would  establish 
duplicative  coverage  without  apparent 
corresponding  environmental  benefits. 
Typically,  sewage  constitutes  a  small 
proportion  of  the  wastes  disposed  at  an 
MSWLF.  Compared  to  other  wastes  sent 
to  an  MSWLF,  such  as  household 
hazardous  waste  and  hazardous  waste 
from  very  small  quantity  generators, 
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sewage  dndge  is  unlikely  to  be  the 
source  of  environmental  problems  at  the 
landfill.  In  fact  the  presence  of  sewage 
sludge  in  a  co-disposal  facility  may  even 
improve  the  quality  of  the  leachate  at 
least  in  the  short  run  (Ref.  15).  Second, 
holding  POTWs  liable  for  compliance  by 
the  landfill  with  the  Part  258  standards 
may  not  be  appropriate  because  other 
sohd  waste  contributors  are  not 
similarly  held  Uable. 

EPA  invites  comment  on  whether  the 
approach  proposed  here  is  an 
appropriate  and  effective  means  to 
ensure  pnpet  management  of  sewage 
sludge  disposed  of  in  a  landfill. 

XL  Regulatory  Requirements 

A.  Executive  Order  No.  12291 

1.  Puipose 

The  Agency  estimated  the  costs, 
benefits,  and  economic  impacts  of 
today's  pn^KMed  rule.  These  analyses 
are  reqiured  for  "major"  regulations  as 
defined  by  Executive  Order  No.  12291. 
The  Agency  edso  is  required  under  the 
Regulatory  ITexibility  Act  to  assess 
small  business  impacts  resulting  from 
the  proposed  rule.  The  cost  and 
economic  impact  analyses  also  are  a 
measure  of  the  "practicable  capability" 
of  facilities  to  comply  with  the  proposed 
rule. 

The  cost,  benefit,  and  economic 
impact  reeuhs  indicate  that  today's  rule 
is  a  "major"  regulation  and  it  would 
likely  impose  differential  impacts  on  a 
sign^cant  number  of  small  entities.  This 
section  of  the  preamble  discusses  the 
results  of  the  analyses  of  the  proposed 
rule  as  detailed  in  the  draft  Regulatory 
Impact  Analysis  of  Proposed  Revisions 
to  Subtitle  D  Criteria  for  Municipal  SoUd 
Waste  Landfills.  The  draft  RIA  is 
available  in  the  pubUc  docket.  This  rule 
was  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  as  required  by  E.O.  No.  12291. 

2.  Regulatoiy  Alternatives 

E.O.  No.  12291  requires  EPA  to 
estimate  the  costs  and  benefits  for  the 
prt^posed  rule  as  well  as  any  viable 
alternatives.  Several  current  provisions 
(e.g.,  performance  standards  for  existing 
units,  post-closure  care,  ground-water 
monitoring  parameters]  of  the  proposed 
rule  do  not  eKactly  refiect  what  was 
analyzed  in  the  RIA.  For  this  reason,  the 
results  presented  in  this  section  and  the 
RIA  may  understate  the  fi'action  of 
existing  landfills  requiring  more 
striageot  oovers.(and  the  resulting  costs 
of  these  covers),  overstate  costs  for 
post-closure  care,  and  understate  the 
sampling  costs  for  ground-water 
monitoring.  Nonetheless,  the  Agency 
believes  the  basic  cencluMons  of  the 


draft  RIA  are  accurate  estimators  of  the 
effects  of  the  proposed  rule. 

In  addition  to  tne  proposed  rule,  EPA 
analyzed  the  effects  of  three  regulatory 
alternatives  in  the  RIA.  The  analysis  of 
the  regulatory  options  provides  a 
comparison  of  the  proposed  rule  in  the 
context  of  other  regulatory  scenarios. 
The  alternatives  predominantiy  differ 
with  respect  to  the  stringency  and 
uniformity  of  the  containment  and  cover 
requirements.  Corrective  action  (the 
benefits  of  which  currentiy  are  modeled 
for  new  imits  only)  and  extended  post- 
closure  care  are  requised  for  all 
regulatory  options. 

Alternative  1  consists  of  a  uniform  set 
of  technology-besed  requirements  that 
are  imposed  on  aH  MSWLFs  irrespective 
of  location  or  migration  potential.  This 
alternative  has  the  most  stringent  design 
requirements  and  essentially  reflects  the 
Subtitie  C  regulations  for  land  disposal. 
New  units  are  required  to  have  a  double 
composite  containment  system  (i.e.,  two 
synthetic  liners  over  a  clay  liner)  with 
two  LCSs  and  a  composite  cover.  New 
and  existing  units  are  required  to  dose 
with  a  composite  cover.  Ground-water 
monitoring  (as  detailed  in  Subpart  F  of 
40  CFR  Part  284),  gas  monitoring,  lun-on 
and  run-off  controls,  and  exclusion  plan 
for  nonmunicipal  solid  waste,  corrective 
action,  and^extended  post-closure  care 
are  required  for  both  new  and  existing 
units  imdecthis  regulatory  alternative. 

Alternative^2jequire8  cover  and 
containment  designs  based  on  the 
migration  potential  at  the  site.  This 
categorical  approach  is  described  in 
Section  D  of  this  preamble.  General 
faciUty  standards  are  identical  to  those 
for  the  proposed  rule.  Corrective  action 
and  extended  post-closure  care  are 
required  for  all  units. 

Alternative  3  imposes  ground-water 
monitoring,  corrective  action,  and 
extended  post-closure  care  on  both  new 
and  existing  units.  This  alternative  is 
similar  to  the  statutory  minimum 
described  under  Section  D  of  this 
preamble  except  that  location  standards 
are  not  analyzed. 

Costs,  economic  impacts,  and  risk 
estimates  (including  resource  damage) 
are  presented  in  this  section  for  the 
proposal  and  the  three  regulatory 
alternatives;  primary  emphasis  will  be 
on  results  for  the  proposed  rule. 

3.  Cost  Analysis 

a.  Methodology.  The  Agency 
developed  an  engineering  cost  model  to 
estimate  total  costs  for  an  MSWLF 
under  a  variety  of  technical  and 
regulatory  scenarios.  This  model 
estimates  the  cost  to  design,  construct, 
operate,  close,  and  provide  post-closure 
care  for  an  MSWLF.  The  model  allows 


for  user-specified  input  variables  such 
as  waste  throughput,  operating  life,  type 
and  depth  of  fiU  operation,  number  of 
phases  of  construction,  containment  and 
cover  systems,  waste  density, 
environmental  monitoring  and  control, 
post-closure  care,  and  a  variety  of  unit 
costs  and  fees  for  construction  and 
operation  of  the  facility.  Based  on  these 
inputs,  the  model  calculates  the 
necessary  landfill  dimensions  (e.g., 
active  area),  capital  costs,  operating  and 
maintenance  costs,  closure  costs,  and 
post-closure  costs  of  the  facility.  In 
addition,  the  model  assigns  these  costs 
to  specific  years  of  the  operating  life  and 
post-closure  care  and  then  calcualtes  a 
present  value  (in  1986  dollars)  based  on 
a  3  percent  real  disocunt  rate.  The 
model  can  estimate  costs  for  any  landfill 
size  between  10  and  1,500  TPD.  National 
costs  for  a  given  option  then  are 
calcualted  using  these  unit  costs  and  a 
size  disbribution  of  MSWLFs. 

EPA  selected  a  limited  number  of 
generic  user  inputs  to  the  model  and 
held  these  constant  across  the 
regulatory  options  so  that  cost 
differences  in  the  environmental 
controls  would  be  highlighted.  EPA 
selected  seven  model  facility  sizes  for 
modeling  costs.  Preliminary  results  form 
the  Subtitie  D  Solid  Waste  (Municipal) 
Landfill  Survey  (referred  to  here  as  the 
Facility  Survey)  were  used  to  assign  a 
frequency  distribution  to  each  size 
category.  The  seven  model  sizes  used 
(and  the  assigned  frequency  of 
MSWLFs)  are:  10  TPD  (51.4  percent),  25 
TPD  (16.9  percent).  75  TPD  (12.7 
percent),  175  TPD  (7.1  percent),  375  TPD 
(6.5  percent),  750  TPD  (3.2  percent),  and 
1,500  TPD  (2.3  percent).  (Although  the 
1.500  TPD  category  includes  only  2.3 
percent  of  all  MSWLFs,  these  facilities 
handle  36.5  percent  of  all  waste.)  EPA 
assumed  for  the  cost  analysis  that  all 
MSWLFs  opertate  in  one  phase  and  use 
a  cut-and-fill  method  of  operation. 

EPA  estimated  corrective  action  costs 
separately  using  the  failure  and  release 
component  of  the  risk  model  (described 
in  Section  Xl.A.4  of  this  section).  EPA's 
approach  to  estimating  corrective  action 
costs  partially  reflects  the  flexibility  of 
this  requirement  in  the  proposed  rule. 
EPA  estimated  costs  based  on  aggessive 
cleanup  of  new  contamination  and 
either  aggressive  or  passive  cleanup  of 
existing  plumes.  This  approach  to 
estimating  corrective  action  costs  was 
used  for  aU  regulatory  alternatives  in 
addition  to  the  proposed  rule. 

For  new  contamination,  EPA  modeled 
the  effects  of  ground-water  recovery 
wells  as  the  selected  corrective  action 
technology.  The  recovery  wells  are 
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assumed  to  be  instalied  one  year  after 
the  correctnre  actioo  has  been  trig^red. 

For  ensdng  contaBitnation,  EPA 
estimated  corrective  action  costs  for  two 
types  of  responses.  The  first  response 
consists  of  active  restoration  of  the 
plume  using  grotmd-water  recovery 
wells  (i.e.,  fiie  approach  modeled  for 
new  faciKties).  E3PA  assumed  that  this 
approach  will  be  utilised  for  lai^r 
plume  sizes  as  the  most  effective 
remedial  measure.  To  partially  account 
for  the  flexibility  provided  by  die 
corrective  acti(Mi  requirement  in  terms  of 
the  timing  and  response  to  contaminant 
phanes,  the  second  response  represents 
a  passive  approach  for  smaller  plumes. 
EPA  assumed  that  this  passive  spproach 
would  consist  of  providing  an 
alternative  water  supply  to  affected  user 
of  the  goand  water.  EPA  recongJEes  ftat 
alternative  technolo^s  or  reuMdies 
may  be  employed  for  cleainip  of  affected 
ground  water.  Corrective  action  costs 
were  added  to  the  design  and  operating 
costs  to  derive  total  costs  for  a  given 
re^atory  option. 

To  obtain  incremental  regulatory 
costs,  EPA  first  characteriaed  MSWLF 
baseline  practices.  Baseline  practices 
are  those  design  and  operatkig  practices 
that  exist  prior  to  the  imposition  of  the 
requirements  in  today's  proposed  rule. 
EPA  characterized  baseline  conditions 
using  preliminary  results  from  the 
Facili^  Smiley  and  resohs  from  the 
State  Census.  For  purposes  of  (his 
analysis  (including  the  economic  impact 
and  risk  analyses  chscussed  later],  EPA 
characterized  the  baseline  faciiity  as  an 
unlined  landfill  with  a  vegetative  cover 
at  closure,  no  environmental  monitoring, 
no  post-closure  care,  and  no  corrective 
action.  However,  as  described  below, 
EPA  adjusted  compliance  costs  to 
account  for  existing;  State  requirements 
with  respect  to  Hners,  leachate 
collection  systems,  and  groand-water 
monitoring  well  requirements.  Tlie 
MSWLF  population  is  extremely  diverse 
in  terms  of  its  tedmical  characteristics 
(e.g.,  presence  of  environmental 
controls,  design  capacity,  remaining 
life),  which  is  due  in  part  to  a  broad 
range  of  State  requirements  that  vary  in 
both  scope  «id  detail.  EPA  reviewed  the 
State  requirements  to  identify  those 
States  that  require  oontsinment  (i«., 
liners,  leachate  collection  systems]  and 
ground-water  monitoring  well 
requirements  that  wotdd  likely  satisfy 
the  conditions  in  today's  proposed  nde. 
EPA  Identified  2Z  States  «vidi  similar 
liner  and  LCS  reqsirenients  and  24 
States  that  have  similar  ground-water 
monitoring  well  requirements.  EPA 
adjusted  the  regulatory  compliance  cost 
estimates  for  facilities  is  these  States. 


The  adjustment  for  State  liner  and 
leachate  collection  system  requirements 
was  made  only  for  analyzing  the  costs 
of  the  proposed  rule;  the  costs  for  all 
regulatory  options  accounted  for  the 
existence  of  State  requirements  for 
ground-water  monitoring  weQs.  To  the 
extent  that  other  existing  State 
requirements  are  shmlar  to  those  in 
today's  proposed  rule,  the  estimated 
compliance  costs  will  be  overstated. 
Although  B'A  adjusted  the  national 
compliance  cost  estimates  to  reflect 
these  State  requirements,  the  risk  and 
resouroe  damage  estimates  were  not 
adjusted  to  reflect  the  presence  of 
containment  ssrstems  in  die  baseline. 
The  bmefits  of  the  regulatory  (^tions  in 
protecting  ground  water  as  a  drinking 
water  source  (presented  in  this  section 
and  in  the  RIA)  wifl  Hkely  be  overstated 
by  not  incorporating  die  presence  of 
these  State  requirements;  however,  EPA 
has  not  analyzed  die  benefits  of  die 
regulatory  options  in  reducing  risk  from 
other  routes  of  exposure  (e.g.,  surface 
water,  subsurface  gas,  risks  to  the 
ecosystem).  Therefore,  the  net  benefits 
of  the  rule  will  likely  be  understated. 

Tlie  Agency  estimated  compUance 
costs  for  each  Facility  Survey 
respondent.  EPA  assigned  each 
respondent  a  weighting  factor  that 
represents  the  frequency  of  that  t3rpe  of 
facility  in  the  total  national  regulated 
population  of  6,034  active  MSWLFs.  The 
weighting  factors  were  used  to  scale 
respondent  facility  costs  up  to  national 
compliance  costs  for  the  regulatory 
options.  EPA  estimated  compliance 
costs  s^«ately  for  new  and  existing 
requirements,  te  addition.  EPA 
combined  the  new  and  existing  MSWLF 
estimates  to  produce  a  compliance  cost 
figure  that  represents  an  average  cost 
fw  existing  imits  and  their  new 
replac«nent  landfills.  New  landfills  are 
assumed  to  be  perpetually  replaced  for 
this  combined  estimate. 

For  new  MSWLFs,  all  regidatory  costs 
are  assumed  to  apply  from  die  time 
construction  begins.  A  new  landfiH  is 
assumed  to  operate  for  20  j^ars  and 
compliance  costs  (in  present  value 
terms)  are  annualized  over  this  time 
period.  For  those  facilities  with  longer 
operating  lives  (apjproximately  60 
percent  of  all  MSWLFs  as  reported  in 
the  Facility  Survey),  the  annualized 
costs  win  be  lower  due  to  an  increased 
amortization  period  for  capital  costs. 

For  existing  MSWLFs,  the  regulatory 
costs  are  applied  over  the  remaining 
operating  life  as  reported  in  the  Facihty 
Survey.  (Existing  MSWLFs  diat  were 
rep<Mled  in  the  Facility  Sxsrvey  to  be 
closing  before  die  effective  date  of  the 
prt^osed  rule  were  not  assigned 


existing  requirement  costs.  These 
landfills  were  assumed  to  be  replaced 
with  new  facilities  to  which  appropriate 
requirements  were  appUed.]  H'A 
annualized  the  regulatory  costs  for  an 
existing  MSWLF  over  the  remaining  Ufe 
of  the  facility.  EPA  assumed  that 
revenues  are  generated  to  pay  for 
regulatory  costs  during  the  operating 
life.  Although  this  is  lUcely  to  be  true  for 
private  landfills,  publicly  owned 
facilities  may  have  the  option  of  passing 
on  the  costs  (for  facilities  with  short 
remaining  lives)  to  future  facilities  and 
thus  reduce  the  cost  isipacL  Existing 
landfill  costs  will  tend  to  be  overstated 
for  these  facilities  that  amortize  the 
costs  over  a  period  that  extends  past  the 
reported  remaining  life. 

To  develop  a  combined  estimate  of 
average  annualized  compliance  costs  for 
the  regulattMy  options,  costs  for  existing 
units  phis  didr  new  rqilacement 
landfills  have  been  discounted  to  one 
present  value  that  spans  the  existing 
landfill's  remaining  life  plus  the  ongoing 
life  of  a  new  landfill  that  is  replaced 
every  20  years.  (Replaconent  <rf  all 
existing  MSWLFs  widi  new  MSWLFs 
does  not  account  for  the  current  trend 
away  from  siting  new  landfills; 
moreover,  it  is  mdikdy  that  each  of  the 
existing  tj03*  hiSVflF*  will  have  a 
replacement  landfill  in  perpetuity. 
Regionalization.  recycbig,  shifts  to 
resource  recovery,  «id  better  siting  of 
landfills  in  "good"  focations  will  result 
in  fewer  new  MSWLFs  dran  estimated 
in  this  analysis.  EPA  has  not 
incoiporated  these  factors  mto  the 
analysis  because  diey  involve 
simidating  site^spedfic  local  decisions 
that  are  difficult  to  analyze.  EPA's  costs 
will  tend  to  be  overstated  by  not 
including  these  factors.)  EPA  assumed 
that  the  new  MSWLF  would  be  bmit  at 
the  same  location  sudi  that  die  required 
designs  remain  the  same.  VPA  then 
annualized  this  present  value  as  a 
perpetuity  to  obtain  an  annualized 
combined  compliance  cost  estimate  for 
8  given  regulatory  option.  Althoo^  this 
figure  does  not  represent  the  actual  cash 
flow  (i.e.,  for  capital  oudays)  that  would 
likely  result  fiom  regtdation,  it  does 
represent  a  level  annual  payment  as  if 
the  facility  operator  had  borrowed  funds 
to  pay  the  capital  costs.  This  annualized 
combined  cost  estimate  is  used  in  the 
economic  impact  analysis  of  the 
regulatory  options.  Compliance  costs 
specific  to  new  and  existing 
requirements  are  presented  in  detail  in 
the  RIA;  however,  costs  (and  economic 
impacts)  presented  in  this  section  of  the 
preamble  only  reflect  the  combined 
estimates. 
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For  the  proposed  rule,  EPA  estimated 
the  effect  of  the  design  goal  on  new 
MSWlFs  by  analyzing  the  baseline  risks 
(a  detailed  discussion  of  the  risk 
methodology  is  presented  later  in  this 
section).  For  the  purposes  of  this 
analysis,  EPA  assumes  all  MSWLFs 
would  comply  with  a  design  goal  of  10~" 
from  the  allowable  protective  range  of 
10~*  to  10~*.  Actual  costs  (and  benefits] 
of  the  proposed  rule  will  vary  depending 
on  the  state-selected  design  goal. 
Landfills  with  an  average  most  exposed 
individual  risk  below  1  X  10~*  in  the 
baseline  (i.e.,  imlined  with  a  vegetative 
cover)  were  excluded  from  any  further 
design  requirements.  EPA  estimated  that 
these  facilities  would  not  trigger 
corrective  action  since  risks  at  these 
units  would  never  exceed  the  1  X  10"* 
trigger  level  used  for  this  regulatory 
analysis. 

Those  new  facilities  that  exceeded  a 
1X10~*  risk  level  in  the  baseline  then 
were  modeled  with  a  synthetic  cover. 
EPA  assigned  these  facilities  a  synthetic 
cover  if  risks  were  reduced  to  below 
1X10~*.  For  the  subset  of  facilities  that 
still  exceeded  the  design  goal,  EPA 
assigned  a  synthetic  containment 
system  with  leachate  collection  and  a 
synthetic  cover.  Those  landfills  that  still 
exceeded  the  risk  threshold  with  this 
more  stringent  design  would  trigger 
COTrective  action.  EPA  selected  these 
designs  for  the  purpose  of  conducting 
this  analysis.  These  designs  are  neither 
specifically  required  by  the  proposed 
rule  nor  do  they  represent  the  only 
designs  that  could  satisfy  the 
performance  standard:  however,  the 
chosen  designs  do  represent  features 
that  would  be  appUcable  and  effective 
in  a  wide  range  of  environmental 
settings. 

EPA  only  assigned  liners  and  leachate 
collection  systems  to  new  units:  no 
lateral  expansion  was  assumed  to  occur 
at  existing  facilities  so  that  covers 
would  be  the  only  applicable  design 
requirement  to  meet  \he  performance 
standard.  Under  the  proposed  rule, 
existing  units  must  have  a  cover  that 
prevents  infiltration.  In  the  RIA  EPA 
assigned  a  vegetative  cover  if  baseline 
risks  were  less  than  1  X  10'*;  for  the 
subset  of  facilities  that  exceeded  this 
baseline  risk  level.  EPA  assigned  a 
synthetic  cover.  Other  cover  systems 
besides  these  two  modeled  in  the  RIA 
could  be  used  to  comply  with  the 
performance  standard.  EPA  moedled  the 
proposed  rule  at  one  design  goal  (1  x 
10"*)  and  two  POCs:  The  waste  unit 
management  boundary  (modeled  as  the 
10-meter  POC)  and  the  maximum 
allowed  alternative  boundary  of  150- 
meters  (the  150-meter  POC). 


For  compliance  at  the  10-meter  POC, 
EPA  estimated  that  61  percent  of  the 
MSWLFs  would  require  an  unlined  unit 
with  a  vegetative  cover  design,  11 
percent  an  unlined  unit  with  a  synthetic 
cover,  and  the  remaining  28  percent  a 
synthetic  liner  with  leadiate  collection 
and  a  synthetic  cover.  At  the  150-meter 
POC  EPA  estimated  the  resulting 
percentages  as  79, 9,  and  13  percent, 
respectively.  In  addition  to  the  design 
requirements  necessary  to  achieve  the 
design  goal,  EPA  assigned  compliance 
costs  to  both  new  and  existing  imits  for 
the  general  facility  standards  and  other 
requirements.  These  requirements 
include:  Developing  procedures  for 
excluding  hazardous  waste  from  the 
landfill,  monitoring  for  methane  in  the 
subsurface  and  in  structures,  run-on  and 
run-off  controls,  developing  and 
implementing  a  closure  plan,  and 
ground-water  monitoring.  Although  EPA 
modeled  an  extended  post-closure  care 
period  (including  cover  and  slope 
maintenance,  cover  inspection,  and 
ground-water  monitoring]  the  proposal 
requires  a  two-phased  post-closure  care 
period  at  a  minimum  of  30  years.  In 
addition,  the  ground-water  monitoring 
parameters  modeled  in  the  RIA  differ 
from  those  under  the  proposed  rule.  EPA 
did  not  estimate  costs  for  financial 
responsibility  requirements.  Detailed 
discussion  on  how  EPA  estimated 
compliance  costs  for  these  requirements 
is  provided  in  the  RIA 

Under  the  proposed  rule,  States  may 
take  into  account  the  resource  value  of 
groimd-water  supplies  when 
determining  ground-water  monitoring 
requirements.  EPA  assumed  in  this  cost 
analysis  that  groimd-water  monitoring 
systems  include  one  upgradient  (three- 
well)  cluster  and  a  number  of 
downgradient  clusters  that  vary  with  the 
length  of  the  downgradient  boundary 
(e.g.,  four  clusters  for  a  10  TPD  MSWLF, 
20  clusters  for  a  1,500  TPD  facility).  EPA 
assumed  that  groimd-water  monitoring 
would  be  conducted  en  a  semiannual 
basis.  For  existing  MSWLFs,  the  ground- 
water monitoring  requirements  were 
phased  in  over  five  years.  Under  the 
proposed  rule,  States  may  vary  the 
number  of  wells,  frequency  of 
monitoring,  and  timing  of  ground-water 
monitoring  implementation.  To  the 
extent  that  actual  ground-water 
monitoring  requirements  specified  by 
the  States  differ  from  what  was  modeled 
in  this  analysis,  the  actual  compliance 
costs  will  vary  from  those  estimated  by 
EPA 

Alternative  1  imposes  uniform 
standards  on  all  MSWLFs.  Existing  unit 
requirements  are  the  same  as  for  new 
units  except  that  the  containment  and 


LCS  requirements  were  not  assigned. 
Ground-water  monitoring  is  not  phased 
in,  and  the  Phase  n  list  of  parameters 
imder  the  proposed  rule  is  used  as  the 
list  of  constituents  for  which  all  units 
must  monitor.  EPA  assigned  a  composite 
cover  to  all  new  and  existing  units 
(similar  to  that  described  in  40  CFR 
264.310]  and  a  double  composite 
containment  system  with  two  LCSs 
(similar  to  that  described  in  40  CFR 
264.301)  to  all  new  units.  EPA  assumed 
that  clay  for  the  cover  and  containment 
systems  was  obtained  off  site  unless  the 
survey  respondent  reported  that  clay  or 
sandy  clay  was  available  at  the  facility. 

Alternative  2  represents  a  categorical 
approach,  based  on  location,  to 
determine  the  necessary  containment 
and  cover  requirements.  This  categorical 
approach  is  described  in  Section  IX.D  of 
this  preamble.  Landfills  are  assigned 
designs  based  on  the  local  climate  and 
hydrological  factors  that  control  the 
potential  for  leachate  contamination 
(i.e.,  the  migration  potential  at  the  site). 

To  estimate  the  effects  of  Alternative 
2,  EPA  used  respondent-supplied  data 
on  location,  primary  soil  type,  saturated 
permeability,  and  porosity  to  determine 
the  distribution  of  MSWLFs  across  the 
four  location  categories.  EPA  used  the 
location  data  to  assign  an  annual 
precipitation  figure  obtained  from  the 
nearest  National  Weather  Station.  The 
annual  cutoff  value  for  high  and  low 
precipitation  tmder  Alternative  2  is  40 
inches.  To  determine  the  split  between 
short  and  long  time-of-travel,  the 
Agency  used  either  a  saturated  time-of- 
fravel  equation  or  an  alternative 
equation  (a  wetting-front  approach] 
depending  on  whether  the  site  was 
reported  to  be  in  a  satiu-ated 
environment.  The  cutoff  for  short  versus 
long  time-of-travel  is  the  greater  the 
active  life  or  20  years.  Using  this 
approach,  the  Agency  estimates  that  the 
percentages  of  all  MSWLFs  in  location 
Categories  L II.  m,  and  IV  are  29.2 
percent.  5.8  percent,  37.8  percent,  and 
27.2  percent,  respectively. 

Cover  and  containment  requirements, 
which  are  performance-based  for 
Alternative  2,  were  assessed  for  each 
survey  respondent  as  described  below. 
Alternative  2  requires  facilities  to  use  a 
water-balance  method  to  select  the 
proper  cover  that  will  minimize 
infiltration  through  the  cover  at  any  time 
in  the  future.  There  are  several 
measures  that  the  facility  owner  or 
operator  could  undertake  to  meet  this 
performance  standard  if  the  vegetative 
cover  by  itself  is  not  sufficient.  For 
example,  in  order  to  minimize 
infiltration,  the  owner  or  operator  cotdd 
vary  the  type  of  vegetation  to  increase 
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the  evapotranapiration.  vary  the  slope  of 
the  cover  to  increaie  nm-oft  use  heavier 
soils  from  off  site,  or  install  a  clay  or 
synthetic  layer  with  a  draiaage 
collection  system  beneath  the  vegetative 
cover.  These  decisions  involve  site- 
specific  factors  and  are  difRcult  to 
analyze.  Thus,  EPA  limited  the  (^tions 
for  cover  type  to  either  vegetative  or 
synthetic.  EPA  assumed  that  MSWLFs 
with  positive  annual  net  precipitation 
(precipitation  minus  potential 
evapotranspiration]  will  use  a  synthetic 
cover.  EPA  assumed  that  landfills  with 
zero  or  negative  net  precipitation  use 
the  same  cover  desi^  that  was 
simulated  for  the  baseline,  except  that 
the  cost  includes  additional  fees  for 
quality  assurance.  (Potential 
evapotranspiratioR  was  determined 
using  the  Thomwaithe-Mather 
equation.)  Using  this  approach,  EPA 
estimates  that  67  percent  of  all  MSWLFs 
have  positive  net  precipitation  and  thus 
are  assigned  synthetic  covers:  the 
remaining  33  percent  are  assumed  to 
achieve  the  performance  standard  with 
vegetative  covers.  EPA  applied  costs  for 
these  covers  to  both  new  and  existing 
units. 

Alternative  2  assumes  that  all 
MSWLFs  in  location  Categories  U  and 
rV  (34  percent  cA  all  facilities]  must  have 
a  leachate  collection  system;  units  in 
location  Categories  I  and  III  must  collect 
leachate  if  more  than  one  foot  of 
leachate  is  generated  over  the  active 
life.  The  Agency  determined  the 
leachate  generation  for  Facility  Survey 
respondents  in  Categnies  I  and  in  using 
the  approach  described  in  EPA 
pubUcation  530/SW-168.  The  Agency 
estimates  that  63  percent  of  the  landfills 
in  these  two  categories  (or  41  percent  of 
all  facilities]  would  need  an  LCS.  Thus, 
across  all  MSWLFs,  the  Agency 
estimates  that  75  percent  will  be 
required  to  have  an  LCS. 

Under  Altonative  2,  the  need  for  a 
containment  system  for  MSWlf  s  in 
location  Categories  I  and  II  only  is 
related  to  the  need  for  an  LCS  since  they 
already  have  a  long  tane-of-travel.  A 
containment  system  is  necessary  if  the 
native  soil  doM  not  have  a  sufficiently 
low  penneability  to  allow  the  LCS  to 
functi(m  profierly.  EPA  assumed  that 
MSWLFs  in  these  categories  that  need 
an  LCS  and  that  reported  day  as  their 
primary  natural  soU  type  in  the  Facility 
Survey  do  not  need  a  liner  (estimated  as 
10  percent  of  aU  MSWLFs).  EPA 
assigned  the  remaining  units  (four 
percent  of  all  facibties]  that  need  an 
LCS  in  these  categories  a  synthetic  liner 
so  that  the  LCS  woald  perform 
effideotiy. 


MSWLFs  in  Categories  m  and  IV  that 
need  an  ICS  (estimated  as  61  percent  of 
all  facilities)  also  must  have  a 
containment  system  that  will  increase 
the  time  of  travel  to  ^«ater  than  the 
active  life  or  20  years.  Although  a  clay 
liner  couki  possibly  meet  the 
performance  standards,  EPA  assigned  a 
synthetic  liner,  which  would  be  less 
expensive  in  most  cases,  to  these  units. 

MSWLFs  &at  do  not  need  an  LCS 
(estimated  as  25  percent  of  all  MSWLFs) 
are  all  in  Categories  I  and  IIL  Those 
facilities  that  are  in  Category  I  (20 
percent  of  all  MSWLFs]  have  a  kmg 
time  of  travel  and  thus  do  not  need  a 
liner.  Fot  those  in  Category  in  (five 
percent  of  ail  MSWLFs),  EPA  assigned  a 
two-foot  thick  day  liner  that  should 
provide  sufficient  delay  to  meet  the 
performance  standard.  Moreover,  even 
if  clay  had  to  be  brou^t  from  off  site,  a 
clay  liner  is  less  expensive  than 
synthetic  given  that  a  synthetic  liner 
would  also  require  installation  of  a 
leachate  collection  system. 

Although  these  assignments  of 
designs  to  meet  the  perfmmance 
standards  for  Alternative  2  do  not 
reflect  the  inherent  flexibility  of 
perforraance  requirements,  EPA  believes 
that  they  do  provide  an  indication  of 
how  these  standards  would  be  met  The 
general  facility  standard  requirements 
(and  resulting  compliance  costs]  for 
Alternative  2  are  identical  to  those 
analyzed  for  the  ptxsposed  rule. 

Alternative  3  consists  of  uniform 
criteria  appHed  to  both  new  and  existing 
landfills.  This  regulatory  alternative  is 
similar  to  the  statutory  mininuim 
mandated  tinder  HSWA  and  incfaides 
analysis  of  ground-water  monitoring 
(throughout  an  extended  post-closure 
care  period]  and  corrective  action 
requirements;  however,  EPA  has  not 
incorporated  any  hx»tion  standards 
into  the  analysis  for  this  alternative. 
Alternative  3  is  the  only  regulatory 
option  that  does  not  include  general 
facility  standards.  EPA  assumed  that 
ground-water  monitoring  would  begin 
on  the  effective  date  of  the  regulation.  A 
more  detailed  discussion  of  the  cost 
analysis  for  each  of  the  regulatory 
options  is  induded  in  the  RIA. 

b.  Cost  Results.  The  Agency  estimates 
that  the  proposed  rule  will  result  in  an 
annualized  cost  of  approximately  $BBOX) 
million  at  tiie  10-meter  POC  and  $691.4 
million  at  the  ISO-meter  POC  Thus, 
based  on  the  $100  million  aimual  cost 
threshold  established  in  E.0. 12291, 
today's  proposal  is  a  "major"  regulation. 

Table  3  shows  the  size  distribution  of 
MSWLFs  aotiss  the  seven  fadiity  sizes 
modeled  in  the  cost  analysis,  as  well  as 
the  annualized  cost  of  the  proposed  rule 


for  each  facility  size.  EPA  estimates  that 
the  smallest  size  category  (Le.,  10  TPD). 
while  accounting  for  51.3  percent  of  all 
MSWLFs,  only  accoimts  (ax  e-percent 
and  7-percent  of  the  total  cost  of  the 
proposed  rule  under  the  10-meter  and 
150-meter  POCs,  respectively.  The  two 
largest  size  categories  modeled  (750  and 
1,500  TPD)  account  tar  cmly  5.7  percent 
of  all  MSWLFs.  but  35  percent  to  38 
percent  of  the  total  cost  under  either 
POC. 

Table  3.— Atwuauzed  CoMBtNED  Cost 
BY  Size.  Paoposeo  Rule 

(DoUars  in  millions] 


Size  category 

age  of  all 
MSWLi=s 

Annua- 
lized cost 

150-meter 

(TPD)     ' 

lO-meter 
POC 

POC 

10 _. 

?5 

75..._ _ 

175 ._ 

375 _ 

750      .._ 

S^3 
17.0 
13.1 
7.3 
5.5 
3.1 
Z9 

$5?  .3 
B5.6 
134.0 
128.5 
148.7 
137J 
193.4 

$47.3 
72.2 

107.6 
956 

130.3 
934 

1,500 

M5  0 

Total 

>  100.0 

880.0 

601.4 

'  Does  not  add  due  to  roundng. 

EPA  estimates  tfiat  imder  the  10- 
meter  (150-meter)  POC  approximately 
46.7  percent  (52.5  percent  for  the  150- 
raeter  POC)  of  all  MSWLFs  will  incur  an 
incremental  cost  increase  of  less  than 
$10  per  ton;  49.2  percent  (45  percent  for 
150-meter  POC)  face  an  increase 
between  $10  arid  $25  per  ton.  and  4j8 
percent  (1.4  percent  for  150-meter  POC) 
will  incur  a  compliance  cost  between 
$25  and  $50  per  ton.  Under  the  150-meter 
POC,  EPA  estimates  that  1.2  percent  of 
all  MSWlf  s  will  incur  cost  increases  of 
greater  than  50  percent  per  ton  due  to 
expensive  corrective  actions  that  are 
triggered. 

Table  4  shows  the  total  annualized 
combined  costs  for  today's  proposed 
rule  and  the  tlree  regulatory 
alternatives.  The  aimtialized  costs, 
including  corrective  action,  range  from 
$419  million  for  Alternative  3  up  to 
$3,341  million  for  Alternative  1.  The 
costs  for  the  proposed  rule,  under  either 
POC  falls  near  the  lower  end  of  the 
range.  Corrective  action  is  triggered 
under  all  the  regulatory  options  and 
represents  &om  2-percent  (under 
Alternative  1)  to  72  percent  (under 
Alternative  3]  of  the  total  costs. 
Corrective  action  represents  11  percent 
and  19  percent  of  the  total  cost  of  tiie 
proposed  rule  for  the  10-meter  and  150- 
meter  POCs.  respectively.  The  relative 
costs  across  options  are  affected  by  the 
stringency  of  the  requirements  only. 
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since  the  facility  size  distribution  and 
the  range  of  remaining  lives  are  constant 
across  all  regulatory  scenarios.  The 
wide  range  in  contribution  of  corrective 
action  coats  across  the  options  reflects 
the  reactive  or  preventive  nature  of  a 
given  regulatory  scenario.  Alternative  3, 
representing  a  reactive  approach  to 
releases,  has  the  largest  percentage  of 
corrective  action  costs  to  total  costs 
among  the  regiilatory  options. 

Table  4.— Total  Annuauzcd  Costs 
FOR  Regulatory  Scenarios 


[Dolm  h  miOons] 

No 

Including 

RaguMoiy  scenario 

COTTBCtlV* 

oonvcUve 

action 

action 

PropoMfc 

KVimlerPOC 

$762.2 

$880.0 

ISOffietarPOC 

562.0 

691.0 

AHenwlnM  1  ...«^». 

3,26a6 

3.341.0 

ARaiTWIiMZ 

1.33&9 

1.426.9 

Aitamcbv«3    . 

117.1 

419.4 

Table  5  presents  the  incremental  cost 
per  ton  for  the  regulatory  scenarios.  The 
median,  minimiinra,  and  maximiun 
estimates  are  shown  for  each  option. 

Table  5.— Annualized  Incremental 
Costs  Per  Ton  by  Option 


Preposal 

Altl 

Alt2 

10- 
motor 
POC 

150- 
metar 
POC 

Alt3 

Medwi 

Maximum-. 

$11.01 

40.61 

0.76 

$9.54 

81.39 
0.75 

$47.58 

106.11 

4.01 

$15.62 

48.38 

075 

$5.17 

54.45 

0.06 

4.  Economic  Impact  Analysis 

a.  Methodology.  Preliminary  results 
from  the  Facility  Survey  indicate  that  80 
percent  of  all  MSWLPs  are  owned  by 
local  governments  (e.g.,  counties,  cities, 
towns,  villages).  These  governments  will 
incur  the  initial  costs  and  impacts 
attributable  to  the  revised  Criteria; 
however,  ultimately  the  governments 
will  likely  pass  on  the  regulatory  costs 
to  their  citizens  and  to  other 
governments  that  also  may  use  the 
landfill.  The  compliance  costs  will  be 
passed  on  in  the  form  of  increased  taxes 
or  fees  or  decreased  services  of  other 
types  if  the  community  is  operating 
under  tight  budgetary  constraints.  Thus, 
local  citizens  (the  households  that  use 
the  lanHfilla  to  dispose  of  their  wastes] 
will  eventually  pay  the  increased  costs 
of  landfill  operation.  The  Agency 
assessed  these  short-  and  long-term 
impacts  in  a  two-phase  economic  impact 
analysis.  In  the  first  phase,  the  ability  of 
governmental  entities  to  pay  for  the 


regulatory  costs  was  assessed.  The 
second  phase  was  an  assessment  of  the 
ability  of  citizens  to  pay  for  the 
increased  compliance  costs. 

The  first  phase,  an  assessment  of 
impacts  on  local  governments,  consisted 
of  two  components.  First,  the  cost  of 
compliance  was  reviewed  relative  to  the 
overall  financial  capability  of  the 
community.  Financial  capability  (or 
financial  health)  was  determined  from 
the  "1982  Census  of  Governments"  and 
the  "1983  County  and  City  Data  Book." 
These  data  bases  represent  the  most 
recent  available  and  complete 
information  on  local  government 
finances  (as  government  censuses  are 
conducted  every  five  years).  As 
described  in  the  RIA  the  Agency 
assessed  financial  capability  by 
developing  a  composite  score.  The  score 
categorizes  commimities'  financial 
capabilities  as  weak,  average,  or  strong. 

The  financial  capability  score  of  a 
conununity  will  not  change  significantly 
due  to  compliance  costs  from  the 
imposition  of  the  proposed  rule  because 
many  of  the  indicators  used  to  develop 
the  score  are  not  directly  affected  by 
increased  operating  expenditures.  In 
addition.  It  would  not  be  appropriate  to 
presuppose  the  reaction  of  a  community 
to  higher  landfill  costs.  Some 
communities  will  increase  taxes  while 
others  will  reallocate  available  funds  to 
meet  the  regulatory  burden.  In  the  area 
of  debt  impact,  it  also  is  not  clear  how  a 
given  project  will  be  financed.  Many 
communities  will  use  pay-as-you-go 
financing  as  they  always  have,  others 
will  incur  debt,  and  the  remainder  will 
tiun  to  private  contractors  who  will 
raise  their  own  capital. 

The  development  and  categorization 
of  the  composite  score  is  described  in 
detail  in  the  RIA.  The  economic  impact 
analysis  results  presented  in  this  section 
of  the  Preamble  focus  on  comparisons  of 
compliance  costs  to  government  and 
demographic  indicators  as  described 
below. 

The  second  component  of  the 
commimity  impact  analysis  consisted  of 
calculating  compliance  costs  as  a 
percentage  of  totsd  current  community 
expenditures  (CPE)  and  comparing  this 
ratio  to  a  threshold  level.  The  CPE 
indicator  serves  as  a  convenient 
smnmary  of  the  local  government's 
ability  to  pay. 

The  second  phase  of  the  economic 
impact  analysis  consisted  of  comparing 
compliance  costs  to  the  ability  of 
citizens  to  pay.  This  comparison  is 
appropriate  because,  ultimately,  the 
burden  will  fall  on  the  citizens, 
regardless  of  whether  the  local 
government  pays  for  the  increased 


MSWLF  costs  by  increasing  taxes, 
reducing  other  services,  increasing  debt 
levels,  or  turning  to  private  contractors. 
EPA  has  assessed  the  absdute  impact  in 
terms  of  total  cost  per  household  (CPH). 
EPA  has  measured  the  relative  impact 
using  costs  as  a  percentage  of  median 
household  income  (CPMHI).  Both  CPH 
and  CPMHI  are  compared  to  selected 
threshold  levels.  When  combined,  these 
various  analyses  produce  an  overall 
indication  of  the  significance  of 
municipal  economic  impacts  for  specific 
regulatory  options. 

For  this  analysis,  the  Agency  selected 
threshold  levels  to  identi^  hi^  impacts 
for  the  three  primary  economic 
measures  (Le..  CPE.  CPH.  CPMHI).  For 
CPE,  preliminary  results  from  the 
Facility  Survey  indicate  that  municipal 
solid  waste  disposal  costs  average 
approximately  0.5  percent  of 
communities'  total  expenditures.  In 
comparison  to  other  municipal  services, 
costs  at  this  level  represent  a  very  small 
obligation.  Data  from  the  "1982  Census 
of  Governments"  indicate  that  the 
average  community  spends  36  percent  of 
its  total  budget  on  education,  5-percent 
of  its  total  budget  for  police  protection, 
3-percent  for  sewage  disposal,  2-percent 
for  fire  protection,  and  1-percent  for 
sanitation  services  other  than  sewage 
(including  solid  waste  collection  and 
disposal  and  street  cleaning).  Based  on 
these  data,  the  Agency  established  a 
threshold  for  identifying  high  impacts  as 
one  percent  of  compliance  costs  relative 
to  total  community  expenditures. 

The  Agency  used  two  threshold  levels 
to  assess  the  severity  of  costs  per 
household.  An  incremental  regidatory 
cost  of  $100  per  household  per  year  was 
selected  as  a  threshold  for  moderate 
impacts.  Although  this  cost  represents  a 
large  percentage  increase  in  many 
households'  disposal  costs,  it  represents 
a  relatively  small  absolute  charge.  An 
annual  threshold  of  $220  per  household 
was  used  to  Identify  severe  impacts. 
This  threshold  level  is  equivalent  to  one 
percent  of  the  median  household  income 
of  all  the  communities  in  the  country 
according  to  the  "1983  City  and  County 
Data  Book." 

The  Agency  has  previously  selected  a 
threshold  level  for  costs  as  a  percentage 
of  median  household  income  under  the 
Construction  Grants  Program.  The 
criteria  ranged  from  one  percent  of 
median  household  income  for  low- 
income  communities  to  1.75  percent  of 
MHI  for  high-income  communities.  The 
Agency  selected  one  percent  in  this 
analysis  to  identify  a  high  impact  level 
forCPMHL 

b.  Economic  Impact  Results.  Table  6 
shows  the  percentage  of  conununities 
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under  each  regulatory  scenario  that 
have  compliance  costs  exceeding  one 
percent  of  total  current  community 
expenditures,  the  percentage  of  all 
people  that  reside  in  these  communities, 
and  the  maximum  CPE  under  each 
option. 

Table  6.— Costs  as  Percentage  of 
Expenditures 

[Regulatory  Options] 


Regulatory 
scenario 

Percent 
ot 

communi- 
ties wnth 

CPfc>1% 

Percent 
of  people 

witti 
CPE>1% 

Maxi- 
mum 
CPE 
(per- 
cent) 

Proposal:  10-meter 
POC 

16 

11 
68 
33 
10 

7 

4 
34 
12 

3 

40 

Proposal:  150- 
meter  POC 

5.3 

Alternative  1 

14  0 

Alternative  2 

63 

Alternative  3 _.. 

8.6 

EPA  estimates  that  greater  than  one- 
half  of  all  communities  under 
Alternative  1  have  CPE  exceeding  one 
percent.  Under  Alternative  2,  33  percent 
of  all  govemmented  entities  have  CPEs 
that  fall  in  this  category.  The  percentage 
of  municipalities  with  costs  above  1- 
percent  of  current  expenditures  imder 
the  proposal  is  much  lowen  16  percent 
and  11  percent,  given  the  10-meter  POC 
and  150-meter  POC,  respectively. 
Because  most  of  these  severely- 
impacted  communities  are  small,  the 
percentage  of  the  total  U.S.  population 
that  resides  in  these  commimities  is 
much  smaller  than  the  percentage  of 
commimities  affected  (as  shown  in 
Table  6). 

Several  factors  will  tend  to  mitigate 
the  actual  impact  of  the  alternatives  on 
communities  with  high  CPE.  One 
important  factor  is  the  relatively  small 
proportion  of  the  municipal  budget  that 
is  usuaUy  devoted  to  municipal  solid 
waste  disposal.  Although  CPE  greater 
than  1-percent  indicates  that  mtmicipal 
solid  waste  disposal  expenditures  may 
double  in  many  communities,  after 
regulation  these  expenditures  will  still 


represent  less  than  2-percent  of  the  total 
mtmicipal  budget  in  most  communities. 
Although  it  may  be  difficult  for 
communities  to  cope  with  large 
percentage  increases  in  mtmicipal  solid 
waste  disposal  costs  in  the  short  nm, 
once  the  initial  adjustment  is  made, 
these  costs  should  be  easier  for 
communities  to  absorb  because  they 
comprise  a  very  small  portion  of 
commimities'  total  budgets. 

Table  7  shows  the  average  CPH 
across  the  entire  nation,  meiximum  CPH, 
and  percentage  of  all  conmiimities  with 
costs  per  household  exceeding  $100  per 
year  (the  moderate  impact  level).  The 
Agency  estimates  that  average 
incremental  CPH  across  the  entire 
nation  ranges  from  $5  under  Alternative 
3  to  $40  under  Alternative  1.  For  the 
proposal  EPA  estimates  that  the 
average  CPH  is  $11  at  the  10-meter  POC 
and  $8  at  150-meter  POC. 

Table  7.— Average  Cost  Per 
HousEHou)  Per  Year 

(Regulatory  Options) 


Percent 

of 

commu- 

Aver- 

nities 

Maxi- 

Regulatory scenario 

^ 

with 
CPH< 
$100 
(per- 
cent) 

mum 
CPH 

Proposal:  10-meter  POC... 

$11 

0.2 

$119 

Projxjsal:  150-meter 

POC _... 

8 

2.1 

253 

Alternative  1 

40 
17 

23.5 
0.1 

335 

Alternative  2 

160 

Alternative  3 

S 

0.2 

178 

EPA  has  selected,  for  this  analysis,  a 
threshold  level  for  severe  impacts  on 
households  of  $220  per  year.  The 
Agency  estimates  that  diis  threshold  is 
exceeded  under  Alternative  1  and  at  the 
150-meter  POC  for  the  proposal,  but  only 
by  fewer  than  0.1  percent  of  all 
communities  in  both  cases.  When  the 
$100  per  year  threshold  is  considered, 
EPA  estimates  that,  for  all  regulatory 
options  except  Alternative  1,  the 


percentage  of  communities  that  exceed 
this  level  is  low  (i.e.,  less  than  3- 
percent).  However,  imder  Alternative  1, 
EPA  estimates  that  23.5  percent  of  all 
communities  experience  increases  in 
CPH  of  greater  than  $100  per  year. 

Cost  per  household  as  a  percentage  of 
MHI  is  relatively  low  across  all  of  the 
regulatory  options.  The  Agency 
estimates  that  the  1-percent  threshold 
level  is  exceeded  under  the  proposal  at 
the  150-meter  POC  and  under 
Alternative  1.  Even  imder  these 
regulatory  options,  fewer  than  2-percent 
of  all  households  fall  into  the  hi^ 
impact-category  (0.1  percent  exceed  the 
threshold  at  the  150-meter  POC  and  1.1 
percent  for  Alternative  1).  EPA 
estimates  that  the  maximimi  CPKfHI  is 
1.3  percent  under  the  proposal  at  the 
150-meter  POC  and  1.7  percent  under 
Alternative  1. 

Impacts  on  households  also  depend 
on  who  owns  the  landfill  that  serves 
those  households.  Table  8  indicates  the 
number  of  communities  and  landfills  by 
each  major  ownership  category — 
county,  dty,  village  or  town,  private, 
and  other.  (The  other  category  covers 
landfills  owned  by  nonlocal 
governments  including  special  districts. 
States,  and  the  Federal  government] 
The  distribution  of  communities  by 
ownership  type  looks  somewhat 
different  than  the  distribution  of 
landfills  by  ownership  type  because 
county-owned  and  private  landfills  tend 
to  serve  a  larger  niunber  of  commimities 
than  city  or  town  landfills.  The  table 
indicates  that  conmiunities  served  by 
village  or  town  landfills  have  much 
higher  CPH  than  average.  These 
landfills  tend  to  serve  only  one  or  two 
communities  and  are  commonly  very 
small,  thus  the  CPH  is  higher. 
Communities  served  by  private  landfills 
tend  to  have  lower  than  average  CPH. 
These  landfills  usually  serve  many 
communities  and,  on  average,  are  larger 
than  publicly  owned  landfills.  Smaller 
communities  could  reduce  the  regulatory 
burden  by  participating  in  larger 
regional  landfills. 


Table  8.— Number  of  Communities  and  Landfills  by  Type  of  Owner 

[Average  Community  CPH  for  Proposed  Rule] 


Communities 

Landfills 

Average 

number  of 

communities 

per  landfill 

Average  Community  CPH 

Owner 

Number 

Percent 

Numt>er 

Percent 

Fed  POC 

State  POC 

CHy 

Village  or  Town 

10,618 
6.622 
2.115 
8.556 
1.087 

37 
23 

7 
30 

4 

1,760 

1,743 

1,182 

912 

427 

29 
29 
20 
15 
8 

6.0 
3.8 
1.8 
9.4 
2.6 

$18 
16 
34 
10 
15 

$13 
15 
31 

Private... 

Other 

10 
15 

Total 

28,998' 

100* 

6,024  » 

100* 

4.8 

$16 

$14 

*  Totals  may  not  add  to  100  percent  because  of  rounding. 
'  Data  are  missing  for  10  landfills  in  19  communities. 
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As  stated  previously,  the  costs  used  in 
the  economic  impact  analysis  represent 
a  reasonable  uppei^bound  estimate. 
Several  opportunities  exist  for 
communities  to  reduce  the  regulatory 
burden:  Regionalization  to  share  the 
economies  of  scale  at  larger  landfills, 
shifts  to  resource  recovery  facihties, 
increases  in  the  rate  of  recycling  to 
reduce  the  waste  volume  for  disposal, 
and  better  siting  of  new  MSWLFs  in 
"good"  locations.  (As  explained  above, 
EPA  has  not  incorporated  these 
mitigating  factors  into  the  analysis 
because  they  involve  site-specific  local 
decisions  that  are  difficult  to  predict.) 

5.  Risk  Assessment 

a.  Methodology.  The  Subtitle  D 
MSWLF  universe  consists  of  a  diverse 
group  of  facilities  that  occur  in  a  wide 
variety  of  enviromnental  settings. 
Hundreds  of  factors  affect  the  nature, 
extent,  and  severity  of  environmental 
impacts  from  these  facihties.  To  identify 
and  evaluate  some  of  the  most 
important  factors,  EPA  developed  the 
Subtitle  D  Disk  Model  This  model 
couples  information  from  case  studies 
and  other  sources  with  a  series  of 
mathematical  formulations  of 
engineering,  physiochemical,  hydrologic, 
toxicologic  and  socioeconomic 
processes  that  govern  impacts  to 
provide  a  framework  that  allows 
evaluation  of  regulatory  options. 

Althoo^  die  Subtide  D  Risk  Model 
has  been  neither  peer  reviewed  nor 
verified,  EPA  has  used  it  in  its 
preliminary  form  to  help  analyze:  (1) 
Problems  associated  with  Subtide  D 
facilities  under  the  current  set  of  Criteria 
(i.e.,  baseline),  (2)  estimates  of  the  level 
of  risk  reduction  availatile  &t)m 
preventive  measures  (liners,  leachate 
coUeotion  systems  and  covers),  and  (3) 
remedial  measures  (corrective  action) 
under  vanous  regulatory  options.  For 
each  regulatory  alternative,  risk  and 
resonroe  damage  has  been  modeled  in 
hundreds  of  scenarios  that  represent 
unique  oorabinations  of  landfill  size  and 
design,  environmental  setting,  and 
exposiue  distance.  EPA  has  estimated 
the  frequency  for  which  each  scenario 
occurs  in  the  total  population  of 
MSWLFs  and  weighted  the  results  for 
each  soraario  reflmst  the  frequency  of 
occurrence.  The  following  is  an 
overview  of  the  risk  model. 

(1)  The  Sebtitle  D  Risk  Model.  The 
Subtide  D  Risk  Model  provides:  (1)  An 
analytic  firameworic  for  estimating 
human  health  risk  reduction  and  other 
benefits  of  regulatory  options,  (2)  a 
direct  link  between  estimates  of  benefits 


and  costs  of  regulations,  and  (3) 
scenarios  that  contain  different 
combinations  of  design,  waste, 
environment,  and  response.  The  model 
builds  directly  on  the  Subtitie  C  Liner 
Location  Risk  and  Cost  Analysis  Model 
(Ref.  20),  and  has  adopted  many  of  its 
basic  characteristics.  It  is  a  dynamic 
model.  For  this  analysis,  EPA  simulated 
100  years  of  leachate  release  and  200 
years  of  gound-water  transport  for  each 
year's  release.  Enviromnental  fate  and 
transport  and  dose-response 
relationships  are  modeled  as 
deterministic  processes,  while 
contaimnent  system  failure  and  some 
hydrologic  events  are  considered 
stochastic  phenomena.  The  model  only 
assesses  effects  on  ground  water  as  the 
environmental  medium  of  concern: 
ecosystem  risks  and  subsurface  gas  and 
surface  water  pathways  (which  also 
would  contribute  to  risk)  are  not 
analyzed.  Some  parameters  can  be 
varied  over  a  wide  range:  for  others,  the 
user  selects  from  specified,  generic 
values. 

The  model  includes  a  series  of 
submodels  that  simulate  pollutant 
release  (liner  failure  and  leachate 
quality  submodels),  fate  and  transport 
(unsaturated  zone  and  saturated  zone 
transport  submodels),  exposure,  impacts 
(dose-response  and  resource  damage 
submodels),  and  corrective  action. 
Following  are  brief  summaries  of  each 
of  these  submodels. 

(a)  Pollutant  Release.  The  Agency 
used  Monte  Carlo  simulation  in  the 
failure/release  submodel  to  estimate  the 
probability  and  time  of  failure  (defined 
as  release  to  the  unsaturated  zone)  for 
MSWLf  s  and  to  estimate  the  quantity  of 
leachate  released.  The  submodel  uses  a 
fault  tree  structiu*e  that  traces  each 
possible  failure  event  bom  all  possible 
combinations  of  basic  events  (e.g.,  liner 
failure,  infiltration  of  liquid)  that  could 
combine  to  cause  failure.  Each  iA  these 
basic  events  is  assiuned  to  occur  at 
random,  following  specified  probability 
distributions.  The  model  provides 
distributicms  of  the  year  of  failure  and 
the  release  rate.  EPA  used  the  model  to 
simulate  the  performance  of  several 
combinations  of  containment  and  cover 
systems  in  eight  environmental  settings. 

The  leachate  quality  submodel 
simulates  the  concentrations  of  chemical 
constituents  in  leachate  released  from 
die  MSWLF  between  years  1  and  100. 
Given  differences  in  the  leaching 
behavior  of  constituents,  the  submodel 
utilizes  three  different  modeling 
approadies  to  simulate  the 
concentrations  of  inorganics. 


biodegradable  organics,  and  synthetic 
organics  in  leachate.  The  submodel 
applies  the  appropriate  algorithm  to 
calculate  the  concentration  of  each 
leachate  constituent  for  each  year.  The 
concentration  then  is  combined  with  the 
release  volume  calculated  by  the 
failure/release  submodel  to  calculate 
the  mass  fiux  of  the  constituent  across 
the  landfiU/subgrade  boundary. 

One  representative  leachate,    - 
consisting  of  eight  constituents  of 
concern  (COC),  was  simulated.  This 
leachate  is  intended  to  represent  typical 
leachates  generated  from  co-disposal  of 
muiucipal  soUd  waste,  nonhazardous 
industrial  waste,  and  VSQG  hazardous 
waste.  EPA  selected  the  COC  based  on 
analyzing  limited  leachate  data  from 
only  44  operating  MSWLFs.  The  COC 
were  selected  based  on  potential  for 
causing  human  health  risk  or  resource 
damage  given  their  observed  median 
concentrations  in  municipal  solid  waste 
leachate,  toxicity  to  humans,  regulatory 
limits  under  SDWA  taste  and  odor 
thresholds,  and  mobility  and  persistence 
in  the  subsurface  environment.  The  eight 
COC  and  the  effect  of  concern  for  each 
are  given  below: 


Constituent 


Vinyl  chlOfWe 

Arsenic _ _.... 

Iron 

tetracMoroethane. 

Dichloronwthane 

Antimony 

Caft>on  tetrachtoiide 
Ptwnol - 


Criterion  effect 


Human  health  risit  (cancer). 
Human  health  riak  (cancer). 
Reaourca  damage  (taste  and 

odor). 
Human  health  risk  (cancer) 

Human  fiealth  risk  (cancer). 

Human  health  risk  (system- 
ic)- 

Human  health  risk  (cancer). 

Rsource  damage  (taste  and 
odor). 


(b)  Fate  and  Transport  Subsiuface 
transport  modeling  addresses  transport 
through  both  the  unsaturated  zone  and 
the  saturated  zone.  The  Subtitie  D  Risk 
Model  uses  the  McWhorter-Nelson 
wetting  front  equation  to  calculate  the 
delay  between  the  time  of  failure  and 
the  time  that  contaminants  reach  an 
underlying  aquifer.  The  mass  that 
breaks  through  the  unsaturated  zone 
then  disperses  through  the  ground 
water.  Using  an  adaptation  of  the 
Random- Walk  Solute  Transport  Model 
(Ref.  25)  developed  by  Prickett,  Naymik. 
and  Londquist,  the  saturated  zone  model 
simulates  downgradient  ground-water 
concentrations  over  time. 

To  model  the  transport  of 
constituents,  EPA  developed  eight 
enviromnental  settings  consisting  of  four 
net  infiltration  regimes  (0.25-inch.  1-inch, 


UMI 


yo 


UO 
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10-inch,  and  20-mch]  and  two  categories 
of  ground-water  depths  (deep  and 
shallow].  These  two  parameters  are 
important  in  affecting  the  release  rate  of 
leachate  to  the  unsaturated  zone  and 
ultimately  the  aquifer.  Net  infiltration 
represents  the  amount  of  water  that  can 
enter  the  landfill  as  a  result  of 
precipitation.  Ground-water  table  depth 
represents  the  potential  for  pollutant 
attenuation  and  degradation  to  occur  in 
the  unsaturated  zone.  In  addition,  for 
faciUties  that  are  seasonaUy  inundated 
with  ground  water,  the  inundation  depth 
determines  the  rate  at  which  ground 
water  can  flow  through  the  waste. 

EPA  performed  a  statistical  analysis 
of  USGS  data  for  each  infiltration 
category  to  determine  the  mean  depth  to 
ground  water  and  the  average  annual 
ground-water  fluctuation.  Shallow  and 
deep  water  table  depths  are  represented 
by  the  50th  and  90th  percentiles, 
respectively. 

For  transport  through  the  saturated 
zone,  EPA  developed  11  generic  ground- 
water flow  fields  to  represent  the  range 
of  hydrogeologic  conditions  in  the 
United  States.  The  flow  fields  are  based 
on  data  collected  from  ground-water 
supply  reports  for  each  of  the  USGS 
regions.  The  flow  fields  vary  in  terms  of 
aquifer  configuration,  materials,  and 
flow  velocity.  Five  of  the  flow  fields  are 
single-layer  aquifer  systems,  two 
contain  two  adjacent  aquifers,  three 
consist  of  an  aquifer  overlaid  with  a 
nonaquifer,  and  one  contains  two 
aquifers  separated  by  a  nonaquifer. 

EPA  assigned  each  surveyed  landfill 
to  a  net  infiltration  region  based  on  its 
precipitation  level  (obtained  from  the 
nearest  National  Weather  Station]  and 
other  climatic  data.  Each  of  these 
MSWLFs  also  was  assigned  a  DRASTIC 
{Ret.  39]  setting  to  select  appropriate 
ground-water  table  depths  and  flow 
fields.  These  assignments  were  used  to 
develop  a  frequency  distribution  for 
each  environmental  setting.  EPA  used 
these  frequency  weights  to  scale  up  the 
risk  model  results  to  obtain  national 
estimates. 

(c)  Exposure  Distance  and 
Populations.  EPA  selected  seven  well 
distances  for  modeling  risk:  10  meters, 
60  meters,  200  meters,  400  meters,  600 
meters,  1,000  meters,  and  1,500  meters. 
Preliminary  results  trom  the  Facility 
Survey  were  used  to  develop  a 
frequency  distribution  of  distance  from 
the  MSWLF  to  the  closest  drinking 
water  well  at  each  site.  This  distribution 
(i.e.,  distance  to  closest  well]  was  used 
to  estimate  risk  to  the  maximum 
exposed  individual  (MEI). 
Approximately  54  percent  of  the 
MSWLFs  were  reported  to  have  no 
downgradient  drinking  water  well 


within  one  mile  of  the  facility.  For  the 
other  46  percent  of  MSWLFs:  12.8 
percent  reported  wells  within  300 
meters,  22.5  percent  reported  wells 
within  500  meters,  and  40.3  percent 
reported  wells  within  1,250  meters  of  the 
facility  boundary. 

EPA  used  the  preliminary  Facility 
Survey  data  on  distance  to  all  wells 
within  one  mile  downgradient  and  the 
number  of  people  served  at  each  well  to 
calculate  the  total  population  risk  (i.e., 
number  of  predicted  cancer  cases].  EPA 
calculated  the  mean  number  of  well- 
using  people  per  acre  (i.e.,  1.6)  using 
facility  survey  restilts  for  private  and/or 
public  wells.  The  land  area  associated 
with  each  exposure  well  was  multiplied 
by  this  population  density  to  estimate 
the  size  of  the  exposed  population  for 
each  affected  well. 

Ground-water  concentrations  of 
chemical  constituents  released  from 
landfills  can  cause  hiunan  exposure  via 
drinking  water.  All  exposed  individuals 
are  assumed  to  weigh  70  kilograms  and 
drink  two  liters  of  water  per  day.  The 
lifetime  dose  is  calculated  as  the 
running  70-year  average  over  an 
individual's  lifetime. 

fd)  Impacts:  Human  Health  Risk.  For 
this  analysis,  reported  risk  is  the 
average  lifetime  maximum  exposed 
individual  risk  (i.e.,  the  mean  of  the 
average  lifetime  (70-year]  risks  over  the 
300-year  modeling  period). 

Of  the  eight  COG  selected  for 
modeling  human  health  risk,  five  are 
carcinogens  and  one  is  a  noncarcinogen. 
The  approach  for  estimating  risks  for 
carcinogenic  effects  is  consistent  with 
the  Agency's  cancer  risk  assessment 
guidelines.  Carcinogenic  potencies  are 
fit)m  the  Agency's  Carcinogenic 
Assessment  Group  (i.e.,  95th  percentile 
upper-boimd  slopes  based  on  a 
linearized  multistage  model). 

For  noncarcinogenic  effects,  the 
Weilbull  equation  was  used  with  a 
threshold  to  predict  a  probability  of 
effect  Below  the  threshold,  risk  equals 
zero.  At  doses  above  the  threshold,  risk 
depends  on  the  dose,  the  constituent- 
specific  threshold,  and  the  shape  of  the 
dose-response  curve. 

(e)  Impacts:  Resource  Damage.  The 
measure  of  resource  damage  in  the 
model  is  based  on  the  cost  to  replace 
contaminated  ground  water  that 
ciurently  is  used,  or  may  be  used,  for 
drinking  water.  Resource  damage  is 
determined  by  plume  area,  the  density 
of  drinking  water  wells,  the  source  of 
replacement  water  and  its  distance  from 
the  affected  wells,  the  time  the  pliune 
first  appears,  and  whether  ground  water 
currently  is  used. 

The  Agency  assumed  that  the 
replacement  source  is  nearby  ground 


water  located  one  mile  distant.  The 
replacement  well  system  was  designed 
using  the  mean  population  density  of  1.6 
people  per  acre  that  also  was  used  for 
the  human  health  risk  estimates. 

Resource  damage  was  estimated 
under  two  scenarios:  use  value  and 
option  value.  Use  value  assumes  that 
the  population  currently  is  using  the 
ground  water,  whereas  option  value  is 
used  when  the  population  is  not 
currendy  using  the  resource  but  may 
wish  to  do  so  in  the  futiu%.  For  option 
value,  the  resource  damage  measure 
recognizes  the  probabilistic  nature  of 
future  use;  replacement  costs  are 
multiplied  by  an  estimated  probability 
of  use  in  each  time  period.  The  present 
value  for  both  option  and  use  value  is 
then  determined  at  a  3-percent  real 
discoimt  rate. 

(f)  Corrective  Action.  Under  the 
proposed  rule,  corrective  action  can  be 
triggered  if  a  constituent  of  concern  is 
detected  in  the  uppermost  aquifer  at 
levels  exceeding  the  applicable  MCL;  if 
an  MCL  does  not  exist  a  risk-based  or 
background  level  is  used  as  the 
standard. 

In  the  corrective  action  analysis  for 
this  RIA  ground-water  monitoring  wells 
are  located  at  the  PCXX  which  can  vary 
between  the  landfill  unit  and  the 
property  boundary  depending  on  the 
regulatory  scenario.  EPA  estimated  the 
effects  of  corrective  action  based  on 
detection  of  constituents  of  concern  in 
the  uppermost  aquifer  at  levels 
exceeding  a  1  x  10"*  risk  level. 

As  stated  in  the  cost  methodology, 
only  ground-water  recovery  wells  were 
modeled  as  the  corrective  action 
technology.  The  submodel  assiunes  that 
the  corrective  action  technology  is  in 
place  one  year  after  the  trigger  levels 
are  reached  and  operates  at  its  specified 
efficiency  for  the  remainder  of  the 
modeling  period.  The  model  calculates 
downgradient  well  concentration 
profiles  following  implementation  of  the 
corrective  action  and  recalculates  risk 
and  resource  damage  estimates.  These 
results  are  compared  to  the  estimates 
calculated  for  the  baseline  (i.e.,  no 
corrective  action  scenario]  to  determine 
the  reductions  in  risk  and  resouirce 
damage  achieved  by  corrective  action. 

(2)  Risk  Model  Inputs.  EPA  modeled 
three  MSWLF  sizes  for  risk  and  resource 
damage:  10  TPD,  175  TPD,  and  750  TPD. 
Each  size  category  is  characterized  by 
the  total  volume  of  waste  placed  in  the 
landfill,  the  ntunber  of  phases  used  to 
dispose  of  the  waste,  and  the 
dimensions  of  the  landfill  at  capacity 
(e.g.,  surface  area,  depth,  height).  The 
waste  volumes  and  dimensions  for  each 
capacity  category  are  consistent  with 
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the  cost  model  described  earlier.  The 
number  gf  phases  in  the  risk  analysis 
are  2.  5.  and  10  for  the  10, 175.  and  750 
TPD  landfills,  respectively. 

As  with  the  cost  model,  EPA  used  the 
Facility  Survey  to  estimate  the 
frequency  with  which  each  landfill  size 
category  occurs  nationwide.  Landfills 
with  capacities  of  up  to  30  TPD  are 
included  in  die  10  TPD  category,  30  to 
500  TPD  landfills  are  in  the  175  TPD 
imits,  and  those  with  larger  capacities 
are  modeled  as  750  TPD.  Using  this 
approach,  61.5  percent  of  the  landfills 
were  modeled  at  10  TPD,  33.1  percent  as 
175  TPD,  and  5.5  percent  as  750  TPD. 
The  Agency  assumed  diat  facility  size  is 
independent  of  hydrogeologic  and 
expostue  attributes. 

All  new  MSWLFs  are  assumed  to 
operate  for  20  years.  The  baseline 
facility  is  the  same  as  that  used  in  the 
cost  analysis  but  risks  and  resource 
damage  estimates  (for  the  proposal) 
wetre  not  adjusted  to  reflect  existing 
State  rsquireiBents  for  containment 
qrstems.  This  adjustment  for  liners  and 
leediate  collection  systems  would  affect 
no  more  than  17  percent  of  all  MSWLFs. 
To  assess  the  effectiveness  of  a 
regulatory  option,  EPA  assumed  that  a 
new  landfill  is  constructed  at  the  same 
site  and  operated  for  20  years  plus  post- 
closiue  care  according  to  the  applicable 
requirements. 

Under  the  {Hvposed  option,  MSWLF 
units  are  required  to  meet  a  performance 
standard  by  applying  appropriate  cover 
and  containment  designs.  Owners  or 
operators  have  the  freedom  to  choose 
the  type  of  design  they  think  will  meet 
the  p^fHUance  standard.  Because  the 
performance  and  costs  of  design 
elements  such  as  liners  and  covers  are 
highly  dependent  on  site-specific 
factors,  there  are  likely  to  be  several 
types  ol  designs  (and  combinations  of 
designs)  chosen  by  the  regulated 
community  to  comply  with  the 
performance  standard. 

As  stated  previously,  to  analyze  the 
proposed  rule.  EPA  assigned 
containment  and  cover  designs  to  new 
MSWLFs  according  to  a  10~*  design  goal 
(chosen  from  the  allowable  protective 
range  of  lX10~*to  1X10~'0.  In  addition. 
EPA  assigned  one  of  three  containment 
and  cover  designs  under  the  assumption 
that  owners  or  operators  will  use  the 
least  stringent  design  capable  of  meeting 
the  design  goal  (EPA  recognizes  that 
other  control  technologies  beyond  the 
three  analysed  could  be  used  to  coB^>ly 
with  the  performance  standard).  If  the 
most  stringoit  of  the  three  designs  did 
not  reduce  risk  to  this  level  corrective 
action  would  be  triggered. 

Landfills  with  average  lifetime  risks 
below  IX  10~*  given  the  baseline  design 


(unlined  with  a  vegetative  cover)  were 
excluded  from  furdier  design 
requirements.  Landfills  with  higher  risks 
were  assigned  a  synthetic  cover  and.  if 
risks  for  an  MSWLF  unit  still  exceeded 
the  design  goal,  the  most  stringent 
design  of  a  synthetic  liner,  synthetic 
cover,  and  leachate  collection  system 
was  assigned.  For  existing  facilities, 
EPA  used  the  baseline  risks  with  a 
1 X  10~*  cutoff  to  assign  either  a 
synthetic  cover  (for  those  with  greater 
than  1 X  10~'  baseline  risks)  or  a 
vegetative  cover  (for  those  with  less 
than  1 X  10~*  baseline  risks). 

For  this  analysis,  EPA  assumed  that 
extended  care  continues  for  80  years 
after  the  end  of  the  active  life  of  the 
MSWLF,  and  includes  maintenance  of 
the  vegetative  portion  of  the  cover, 
ground-water  monitoring,  and  corrective 
action  (although  an  extended  care 
period  is  analyzed  in  the  RIA,  the  actual 
proposed  rule  requires  a  two-phased 
post-closure  care  period  of  at  least  30 
years).  For  designs  with  synthetic 
covers,  EPA  assumed  that  the  synthetic 
components  would  be  maintained  and 
replaced  if  necessary  until  the  end  of  the 
first  30  years  of  post-closure  care. 

EPA  modeled  Alternatives  1  through  3 
in  a  manner  consistent  with  the  cost 
analysis.  A  detailed  discussion  on  how 
EPA  estimated  risk  and  resource 
damage  for  the  regulatory  alternatives  is 
included  in  the  RIA. 

b.  Risk  Results.  This  part  presents 
results  of  the  risk  analysis  (including 
resource  damage)  for  the  baseline  and 
each  of  the  regulatory  options. 

(1)  Baseline.  For  the  baseline,  EPA 
estimates  that  average  MEI  risks  over 
the  300-year  modeling  period  range  fit>m 
approximately  1X10~*  to  zera  Results 
from  the  FaciUty  Survey  indicate  that 
about  54  percent  of  landfills  have  no 
drinking  water  wells  within  one  mile  of 
the  fac^ty  boundary.  Because  the  model 
only  estimates  human  health  risks  at 
drinking  water  wells  within  one  mile  of 
the  fac^ty,  EPA  assigned  tiiese  facilities 
(54  percent  of  aU  MSWIJ's)  no  human 
health  risk.  EPA  recognizes  that  if  future 
wells  are  located  near  existing  landfills, 
this  subgroup  (54  percent)  of  all 
MSWLFs  would  face  potential  risks  in 
the  baseline  fitun  contaminated  ground 
water  similar  to  those  that  cuirenUy 
have  nearby  wells.  Another  6  percent 
have  nearby  wells,  but  have  no  risk 
(MEI  less  than  or  equal  to  1 X  10~  '^ 
because  no  constituents  reach  die  wells 
within  the  modeling  period.  Risks  are 
low  (lxlO"*to  IXIO"^  or  very  low 
(less  than  1X10~^  for  a  total  of  82.8 
percent  of  MSWLFs  (these  MSWLFs 
include  the  54  percent  of  all  facilities] 
that  have  no  drinking  water  wells  within 
one  mile  and,  therefore,  have  an 


assigned  zero  health  risk).  Of  the 
remainder,  11.6  percent  have  moderate 
risk  (Le.,  in  the  lxlO"»to  ixlO'^range), 
5.5  percent  have  high  risk  (1  x  10'^  to 
1  XlO~*),  and  a  negligible  0.05  percent 
exceed  1  X10~*.  Across  all  units  in  the 
baseline,  less  than  20  percent  have  risks 
greater  than  lxiO~*.  EPA  recognizes 
that  future  increases  in  well  density 
near  MSWLFs  would  increase  baseline 
risks  from  those  estimated. 

The  principal  constituents 
contributing  to  the  risk  estimates  from 
the  model  are  vinyl  chloride,  1,1,2,2- 
tetrachloroethane,  and  dichloromethane 
(methylene  chloride).  These  risk  (and 
resource  damage)  estimates  are  based 
on  observed  median  concentrations.  The 
Agency  estimates  that  the  risk 
associated  with  the  90th  percentile 
levels  in  the  leachate  data  would  be 
about  one  order  of  magnitude  higher 
than  that  simulated  for  the  median 
concentrations.  This  risk  occurs  because 
carcinogens  are  the  primary  contributors 
to  risk  in  this  analysis,  cancer  risk 
varies  linearly  with  dose,  and  the 
reported  00th  percentile  concentrations 
are  about  one  order  of  magnitude  higher 
than  the  median  levels.  The  leachate 
data  on  which  these  risk  estimates  are 
made  are  extremely  limited.  Therefore, 
the  risk  estimates  could  change 
significanUy  with  more  comprehensive 
leachate  data. 

llie  Agency  estimates  that  QXfTTQ 
cancer  cases  per  year  in  the  baseline 
can  be  expected  over  the  300-year 
modeling  period.  EPA  has  only 
estimated  risks  from  drinking  ground 
water,  and,  therefore,  additional  risks 
would  exist  from  other  routes  of 
exposure  (e.g.,  surface  water,  subsurface 
gas,  and  ecosystem  risk).  Risks 
attributable  to  existing  contamination 
also  are  not  considered. 

Moreover,  if  future  wells  are  located 
near  existing  MSWLFs  (or  new  sites  are 
located  near  current  wells),  the  overall 
risk  distribution  will  reflect  the 
estimates  for  the  subset  of  landfills  that 
currendy  have  vrells  within  one  mile  of 
die  facility  boundary.  For  this  subgroup 
of  the  population,  nearly  40  percent  of 
landfills  have  risks  exceeding  1  X10~*.  In 
addition,  the  median  risk  is  about 
4.3  X 10-*. 

EPA  performed  a  sensitivity  analysis 
of  the  baseline  risk  results  to  the  well 
distance  distribution.  When  all  landfills 
are  assumed  to  have  wells  at  the  facility 
boundary  (modeled  as  10  meters 
downgradient  from  the  waste  unit 
boundary  for  this  sensitivity  analysis) 
risk  changes  dramatically.  While  less 
than  20  percent  of  aU  MSWLFs  have 
risks  exceeding  1  XlO'*  for  the  actual 
well  distribution,  over  67  percent  exceed 
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this  risk  level  when  all  exposure  is 
assumed  to  occur  at  the  10-meter 
boundary. 

The  results  of  the  analysis  identify 
several  factors  that  are  important  in 
determining  risk,  namely  facility  size, 
distance  to  nearest  well,  and 
environmental  setting.  These  factors 
interact  with  many  others  in  a  complex 
manner  to  produce  risk. 

Higher  levels  of  contamination  and, 
thus,  higher  risks  are  associated  with 
larger  facilities  that  have  a  greater  mass 
of  waste.  The  high  percentage  of  small 
facilities  (less  than  30  tons  per  day)  In 
the  regulated  universe  tends  to  wei^ 
the  overall  distribution  to  lower  risk 
levels.  However,  the  Agency's  economic 
impact  results  indicate  that  smaller 
communities  will  have  incentive  to 
regionalize  their  landfill  operations  in 
order  to  share  the  burden  of  cost 
increases  with  other  communities  as 
well  as  to  take  advantage  of  the 
economies  of  scale  associated  with 
larger  facilities.  Regionalization  would 
shift  the  overall  risk  distribution 
towards  the  higher  risks  associated  with 
larger  facilities,  although  the  total 
niunber  of  facilities  would  be  reduced. 

All  other  factors  held  constant,  risk 
decreases  with  increasing  distance  from 
the  facility.  Contaminant  concentrations 
diminish  over  distance  due  to 
degradation,  dispersion,  and 
attenuation.  While  the  closest  wells 
present  the  greatest  risk,  results  from 
the  Facility  Survey  indicate  that  this 
occurrence  is  relatively  rare:  54  percent 
of  existing  MSWU's  have  no  wells 
within  one  mile,  IS  percent  have  wells 
within  300  meters,  and  25  percent  have 
wells  within  500  meters.  However,  as 
stated  above,  the  proximity  of  wells  to 
MSWLFs  likely  will  increase  in  the 
future  and  thus  baseline  risks  and  the 
risk  reduction  attributable  to  the 
proposal  would  be  greater  than  the 
estimates  based  on  the  current  well 
distribution. 

Wetter  climates  are  associated  with 
higher  release  volumes  and 
consequently  greater  risks.  However, 
because  landfills  are  almost  equally 
likely  to  be  found  in  wet  or  arid 
climates,  no  one  infiltration  rate  setting 
has  a  dominant  influence  on  the  overall 
risk  distribution.  Hydrogeologic 
characteristics  of  the  aquifer  also  exert 
a  strong  influence  on  risk.  Aquifer 
properties  affect  the  extent  of  dilution  of 
the  leachate  and  the  retardation  and 
degradation  of  specific  pollutants. 
Aquifers  with  slow  velocities  (i.e.,  one 
meter  per  year)  generally  allow  for  no 
pollutant  breakthrough  at  the  more 
distant  wells  and  for  considerable 
pollutant  degradation  before 
breakthrough  at  nearby  wells.  In  the 


high-velodty  flow  fields  (i.e.,  1,000  and 
10,000  meters  per  year),  considerably 
more  water  flows  through  the  aquifer, 
which  affords  more  dilution  of  the 
leachate.  Intermediate  velocity  aquifers 
(i.e.,  10  and  100  meters  per  year)  have 
higher  risk  profiles  because  they  neither 
allow  for  much  degradation  nor  provide 
for  much  dilution  or  pollutant 
dispersion. 

Although  these  factors  (i.e.,  facility 
size,  distance  from  the  facility, 
infiltratioR  rate,  aquifer  characteristics) 
are  strong  determinants  of  risk,  no  single 
factor  is  responsible  for  most  of  the 
variability.  All  of  these  factors,  plus 
others  that  were  not  accounted  for  in 
EPA's  risk  modeling,  interact  in  a 
complex  manner  to  produce  risk. 

(2)  Regulatory  Options.  This  Subpart 
will  present  first  the  results  for  the  IO- 
meter POC  modeled  at  10  meters  from 
the  waste  boimdary  and  then  the  150- 
meter  POC  modeled  at  150  meters  from 
the  waste  boundary. 

For  the  10-meter  POC.  EPA  estimated 
that  for  about  61  percent  of  all  landfills, 
vegetative  covers  alone  are  sufficient  to 
meet  a  1 X  10~*  risk-based  performance 
standard.  Synthetic  covers  are  sufficient 
for  11  percent  of  the  landfills,  while 
synthetic  liners  with  leachate  collection 
systems  tuid  synthetic  covers  are 
needed  at  the  remaining  28  percent 
About  40  percent  of  the  landfills  with 
synthetic  liners  and  covers  (11  percent 
of  all  landfills]  trigger  corrective  action 
under  the  proposal. 

About  0.1  percent  of  the  landfills  have 
risks  exceeding  1  xl0~*  under  the 
proposal,  compared  to  5.6  percent  in  the 
baseline  and  about  35  percent  have  risks 
between  1 X 10"  •  and  1 X 10"*.  Population 
risks  for  the  proposal  are  0.0210  cancer 
cases  per  year  (over  the  300-year 
modeling  period],  down  from  a  baseline 
of  0.0770  cases  per  year. 

At  the  150-meter  POC,  EPA  estimated 
that  about  79  percent  of  the  landfills  are 
in  compliance  vnth  the  performance 
■BteHderd  in  the  baaeline  (compared  to  61 
percent  with  the  10-meter  POC).  About  9 
percent  need  synthetic  covers  and  the 
remaining  13  percent  need  synthetic 
liners  and  covers.  About  5  percent  of  all 
landfills  trigger  corrective  action. 

As  with  the  10-meter  POC  the  number 
of  landfills  with  risks  exceeding  1X10~* 
is  reduced  from  5.6  percent  in  the 
baseline  to  about  0.1  percent  at  the  150- 
meter  POC.  About  86  percent  of  the 
landfills  liave  risks  lower  than  1  x  10~* 
under  this  option,  compared  to  83 
percent  in  the  baseline.  Population  risks 
are  0.0227  cancer  cases  per  year  (over 
the  300-year  modeling  period),  down 
from  a  basehne  of  0.0770  cases  per  year. 

Under  Alternative  1,  less  than  1 
percent  of  the  MSWLFs  have  high  risk 


(greater  than  1  x  10"*).  compared  to  5.6 
percent  in  the  baseline.  Approximately 
6.1  percent  have  moderate  risks  (1X10~* 
to  1 X 10"*)  compared  to  11.6  percent  in 
the  baseline;  15.2  percent  have  low  risks 
(1  XlO"*  to  1 XIO"*);  and  the  remaining 
78.7  percent  have  very  low  or  no  risks. 

Corrective  action  is  never  triggered 
during  the  first  50  years  under 
Alternative  1,  so  all  of  the  risk  reduction 
results  from  the  containment  system  and 
cover.  Overall  about  9  percent  of  the 
landfills  trigger  corrective  action  imder 
Alternative  1.  The  cover  reduces  the 
amount  of  infiltration  entering  the 
landfill  Before  leachate  is  released  from 
the  MSWLf,  both  synthetic  membranes 
must  fail,  and  the  leachate  then  must 
travel  through  three  feet  of  clay.  Ehie  to 
this  delay,  which  ranges  from  52  to  over 
100  years,  some  of  the  pollutant  mass 
that  would  otherwise  have  been 
released  is  not  released  during  the 
modeling  period.  The  delay  also  results 
in  additional  pollutant  degradation  prior 
to  release.  The  leachate  collection 
systems  remove  some  of  the  pollutant 
mass  from  the  landfill. 

EPA  estimates  that  population  risks 
under  Alternative  1  are  0.0086  cancer 
cases  per  year  (over  the  300-year 
modeling  period),  reduced  frotn  the 
estimate  of  0.0770  cancer  cases  per  year 
in  the  baseline. 

Under  Alternative  2,  risk  shifts  &*om 
the  moderate-  and  high-risk  ranges  to 
the  low  and  very  low  categories.  Only 
0.03  percent  of  the  landfills  have  risks 
exceeding  IX 10"*,  and  7.9  percent  have 
risks  between  1 X 10"  *  and  1 X 10"  *. 
compared  to  5.6  and  11.6  percent  in  the 
baseline,  respectively.  The  percentage  of 
landfills  with  risks  below  1 X  10~* 
increases  from  about  83  percent  in  the 
baseline  to  about  92  percent  under 
Alternative  2.  The  expected  number  of 
cancer  cases  under  ^teinative  2  is 
0.0105  per  year  (over  the  300-year 
modeling  period),  compared  to  0.0770  in 
the  baseline. 

Under  Alternative  3,  0.003  percent  of 
landfills  have  risks  higher  than  1X10~^ 
and  1.8  percent  have  risks  between 
1 X 10"*  and  1  x  10"*.  The  percentage 
with  risks  between  lxl0"*and  1X10~* 
decreases  from  11.6  in  the  baseline  to  8.7 
percent  under  Alternative  3.  Population 
risks  under  this  alternative  are  0.0216 
cancer  cases  per  year  over  the  300-year 
modeling  period. 

Of  all  the  alternatives  considered, 
EPA  believes  the  proposed  rule  is  likely 
to  effectively  reduce  risk  because  of  the 
performance  standard  nature  of  the 
proposal  Risk  depends  on  a  complex 
interaction  among  site-specific  factors. 
This  variability  affects  not  only  the 
occurrence  of  risk,  but  also  the 
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effectiveness  of  a  particular  design. 
Expressing  a  regulation  in  terms  of 
performance  allows  for  the 
implementation  of  design  and  operating 
procedures  that  best  address  site- 
specific  risk  factors.  Overall,  EPA 
believes  that  risk  is  likely  to  be  very  low 
imder  the  proposed  option. 

Although  Alternative  3  requires 
extended  care,  it  does  not  require  liners 
or  leachate  collection  systems.  With  this 
design,  many  landfills,  particularly  those 
located  in  the  wetter  climates,  will 
release  leachate  to  the  aquifer  diuing 
the  unit's  active  life.  As  a  result  of  these 
early  releases,  EPA  estimates  that 
corrective  action  will  be  triggered  more 
often  than  under  the  proposal  (39 
percent  compared  to  5  and  11  percent). 
Because  of  the  uncertainty  in  the 
effectiveness  of  corrective  action,  risk 
may  be  higher  under  this  alternative 
than  estimated  in  the  RIA  (this 
uncertainty,  however,  is  not  easily 
modeled).  Alternative  3  represents  a 
reactive  approach  to  potential 
contamination  compared  to  preventive 
approaches  such  as  the  proposed  or 
Alternative  2,  in  which  landfill  design  is 
based  in  part  on  achieving  a 
performance  standard. 

Table  9  shows  the  number  of  cancer 
cases  expected  annually  over  the  300- 
year  modeling  period,  and  the  reduction 
in  annual  population  risk  for  each 
regulatory  option.  As  estimated  by  EPA, 
the  reductions  in  risk  are  similar  among 
all  the  regulatory  options. 

Table  9.— Predicted  Population  Risk 
Across  6,034  New  MSWLF's 


Regulatory  scenaho 

Cases  per 
year' 

Reduction 
(Cases/ year) 

Daaoino 

0.0770 

.0210 

.0227 
.0036 
.0105 
.0216 

PropooA  lOHneter 
POC _. 

Proposal:  ISO-meter 
POC..    ._..   

AHamative  1  „ 

0.0560 

.0543 
0659 

AitamativeZ 

AltemaliveS. 

.065 
.0554 

'JOItt 


risk  over  ttte  300-year  sJmula- 
by300. 


c.  Resource  Damage  Results. 
Consistent  with  the  risk  emalysis, 
resource  damage  estimates  are  made  for 
the  baseline,  proposed  rule,  and  each 
regulatory  alternative.  As  discussed  in 
the  methodology  section,  resource 
damage  is  measured  as  the  replacement 
cost  (expressed  in  present  value  terms] 
to  provide  water  to  users  whose  supply 
is  contaminated  by  releases  of  leachate 
from  MSWLFs.  Similar  to  the  risk 
analysis,  EPA  has  not  considered  the 
surface  water  pathway  in  the  resource 
damage  analysis.  Resource  damage 


estimates  (modeled  for  new  facilities 
only)  do  not  take  into  account  existing 
State  requirements  for  containment 
systems. 

(1)  Baseline.  The  Agency  estimates 
significant  resource  damage  in  the 
baseline  for  MSWLFs  ranging  from  $0  to 
more  than  $4  million.  The  majority  of 
MSWLFs,  however,  have  resource 
damages  valued  at  less  than  $200,000; 
this  result  largely  reflects  the  option 
value  estimate  for  the  54  percent  of  all 
MSWLFs  that  have  no  drinking  water 
wells  within  one  mile  of  the  facility. 
EPA  predicts  that  about  29  percent  of 
MSWLFs  will  have  no  resource  damage. 
Approximately  31  percent  of  landfills 
have  resource  damage  exceeding 
$200,000,  and  about  13  percent  have 
resource  damage  in  excess  of  $1  million. 
The  two  components  of  resource 
damage  are  not  option  value  and  use 
value.  Because  option  value  is  based  on 
the  probability  that  a  ground-water 
source  may  someday  be  used,  it  tends  to 
be  much  lower  than  use  value  for  a 
given  set  of  conditions;  option  value  is 
estimated  to  be  typically  one-tenth  of 
use  value.  Option  value  dominates  at 
lower  levels  of  resoiut:e  damage  while 
use  value  is  the  only  measure  to  appear 
at  levels  exceeding  $400,000. 

When  both  use  and  option  value  are 
considered,  the  median  resource  damage 
is  about  $79,000. 13-percent  of  the 
MSWLFs  have  damages  exceeding  $1 
miUion,  and  7-percent  have  damages 
exceeding  $2  million.  If  only  use  value  is 
considered,  the  median  estimate  for 
resource  damage  for  this  subset  of 
landfills  (i.e.,  the  46  percent  of  all 
MSWLFs  that  report  drinking  water 
wells  within  one  mile)  is  about  $485,000, 
and  almost  28  percent  of  these  MSWLFs 
have  damages  that  exceed  $1  million. 

The  total  resource  damage  for  all 
6,034  MSWLFs  in  the  baseline  is 
approximately  $2.58  billion. 

Facility  size,  distance  to  nearest  well, 
and  environmental  setting  have  an 
influence  on  resource  damage  similar  to 
their  influence  on  the  risk  estimates 
presented  earlier. 

Generally,  the  resource  damage 
estimates  are  heavily  dependent  on  the 
current  status  of  ground-water  use, 
plume  size,  and  the  timing  of 
contamination.  Because  ground  water  in 
the  vicinity  of  more  than  half  the 
MSWLFs  is  not  currently  used,  most 
contamination  causes  resource  damage 
that  has  relatively  low  present  value.  In 
some  cases,  however,  resource  damage 
can  be  extensive,  valued  at  as  much  as 
$5  million.  Environmental  factors  have 
an  impact  on  resource  damage  by 
affecting  plume  size  and  its  timing. 


(2)  Regulatory  Options.  Resource 
damage  under  the  proposal  reduces  the 
replacement  costs  from  the  baseline. 
Under  the  proposal  at  the  10-meter  POC, 
EPA  estimates  that  no  landfills  will  have 
replacement  costs  exceeding  $3  miUion 
(present  value),  compared  to  over  3 
percent  in  the  baseline.  The  fraction  of 
landfills  with  replacement  cost  between 
$1  million  and  $3  million  decreases  from 
9.5  percent  in  the  baseline  to  6.5  percent 
imder  the  proposal.  The  percentage  of 
landfills  with  no  resource  damages  is 
the  same  for  both  the  baseline  and 
proposal  (28.6  percent).  EPA  estimates 
that  the  total  resource  damage  across  all 
landfills  is  $1.27  billion,  a  reduction  of 
$1.31  billion  firom  the  baseline  estimate 
of  $2.58  billion. 

Under  the  proposal  at  the  150-meter 
POC,  the  shift  to  lower  replacement 
costs  is  smaller  than  with  the  10-meter 
POC.  Under  the  150-meter  POC,  EPA 
estimates  that  there  are  no  landfills  with 
resource  damage  greater  than  $3  million. 
Seven  percent  have  replacement  costs 
between  $1  and  $3  million,  and  64.3 
percent  have  positive  resource  damage 
less  than  $1  million.  The  total  resource 
damage  across  all  landfills  is  $1.6 
billion,  which  is  $980  miUion  less  than 
the  baseline  but  $33  milUon  more  than 
under  the  10-meter  POC. 

Under  Alternative  1,  no  MSWLFs 
have  replacement  costs  exceeding  $1 
million,  whereas  about  13  percent  have 
replacement  costs  exceeding  $1  million 
in  the  baseline.  The  fraction  of  MSWLFs 
with  replacement  costs  between  $0.2 
million  and  $1  million  decreases  from 
one-fifth  to  one-tenth  under  Alternative 
1.  Over  half  of  the  MSWLFs  have  zero 
resource  damage  with  Alternative  1 
requirements  in  place,  compared  to  29 
percent  in  the  baseline.  The  total 
resource  damage  across  all  MSWLFs  is 
$410  million,  a  reduction  of  $2.17  billion 
fit)m  the  baseline. 

The  synthetic/composite  liner,  double 
leachate  collection  system,  and 
composite  cover  reduce  resource 
damage  for  the  same  reasons  that  they 
reduce  risk.  As  with  risk,  there  is  no 
resource  damage  estimated  in  the  0.25- 
inch  net  infiltration  region  because 
releases  do  not  occur  within  the  first  100 
years.  If  the  pollutant  release  period  in 
the  model  were  extended,  it  is  likely 
some  resource  damage  would  be 
simulated.  None  of  the  reduction  in 
resource  damage  results  from  corrective 
action,  which  is  never  triggered  during 
the  first  50  years  under  Alternative  1. 

EPA  estimates  that  Alternative  2 
effectively  reduces  resource  damage. 
Virtually  none  of  the  landfills  have 
resource  damages  exceeding  $1  million, 
compared  to  about  17  percent  in  the 
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baseline.  The  percent  of  landfills  wdth 
resource  damage  between  $0.2  million 
and  $1  million  decreases  from  15.1 
percent  in  the  baseline  to  12.8  percent 
under  Alternative  2.  About  35  percent  of 
the  landfills  have  no  resource  damage. 
The  total  resource  damage  across  all 
landfills  decreases  from  $2.58  biUion  in 
the  baseline  to  $570  million  under 
Alternative  2  for  a  reduction  of  $2.01 
billion. 

Alternative  3  eliminates  the 
occurrence  of  replacement  costs  higher 
than  $4  million.  About  6.4  percent  of  the 
landfills  have  replacement  costs 
between  $1  million  and  $4  million.  The 
number  of  landfills  with  no  resource 
damage  remains  virtually  unchanged 
fivm  the  baseline  at  about  29  percent 
The  total  resource  damage  across  all 
landfills  under  Alternative  3  drops  from 
$2.58  billion  to  $1.57  billion  as  a  result  of 
corrective  action. 

In  summary,  all  of  the  regulatory 
options  reduce  resource  damage  from 
baseline  levels.  For  each  option,  the 
largest  reductions  occur  for  those 
facilities  that  currendy  have 
downgradient  wells  (i.e.,  resource 
damage  is  measured  in  terms  of  use 
value]  and  install  preventive  measures 
to  control  releases.  At  these  facilities, 
the  reduction  and  delay  in  releases  to 
the  subsurface  reduce  plume  size  and/or 
delay  formation  of  plumes.  Because 
replacement  costs  are  discoimted,  delay 
in  plume  formation  translates  directly 
into  reduced  resource  damage.  Those 
facilities  with  no  current  wells  have 
smaller  baseline  resource  damage 
(measured  as  option  valse),  but  also 
have  proportionately  smaller  damage 
reductions  because  they  are  not  as 
strongly  affected  by  the  delay  in 
leachate  release.  Table  10  presents  die 
resource  damage  results,  across  all  6,034 
new  MSWLFs,  for  the  regulatory 
options. 

Table  10.— Total  Resource  Damages 
FOR  6,034  New  Facujties 

[PrBMnt  «Blue  in  bWions  of  doHare] 


RagulMory  sconario 


Baseline ~ 

Proposal  (10-meter  POQ... 
Proposal  (1S0.SUrto  POC) . 

Atterrvtiwe  1 

Altemaliy*  2 

AMem«lve  3_ 


Resource 
damage 


$2.58 
1.27 
1.60 
0.41 
0.57 
1.57 


OamaQS 
reduction 


S1.31 
0.98 
2.17 
2.01 
1.01 


B.  Regulatory  Flexibility  Aet 

The  Regulatory  Flexibility  Act  (RFA) 
requires  Federal  regulatory  agencies  to 
evaluate  tibe  impacts  of  regulations  on 


small  entities.  The  RFA  requires  an 
initial  screening  analysis  to  determine 
whether  the  proposed  rule  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  section  presents  the  methodology 
and  results  of  the  Agency's  screening 
analysis  for  the  proposed  rule  at  the  IO- 
meter point  of  compliance. 

1.  Methodology 

The  RFA  provides  some  guidance  in 
developing  definitions  of  what 
constitutes  a  substantial  number  of 
small  entities,  what  size  criteria  define  a 
small  entity,  and  what  is  a  significant 
impact,  although  it  allows  the  Agency  to 
develop  a  more  appropriate  definition  if 
necessary.  The  Act  defines  a 
"substantial  number"  as  more  than  20 
percent  of  the  affected  population  of 
small  entities.  The  RFA  provides  a 
definition  of  a  small  governmental  entity 
as  any  government  serving  a  population 
of  less  than  50,000. 

The  RFA  allows  for  several  indicators 
(e.g.,  compliance  costs  as  a  percentage 
of  production  costs,  compUance  costs  as 
a  percentage  of  sales,  number  and 
proportion  of  small  entities  likely  to 
close)  to  be  used  to  assess  significant 
impacts.  When  a  recommended 
threshold  is  exceeded  for  a  given 
indicator,  this  constitutes  a  "significant 
impact." 

For  this  RFA  screening  analysis,  the 
Agency  used  the  same  measores  and 
threshold  levels  as  those  nsed  in  the 
economic  impact  analysis.  These 
indicators  (and  die  corresponding 
threshold  values)  are  cost  as  a 
percentage  of  expenditures  (1 -percent), 
cost  per  household  ($220  per  year),  and 
cost  as  a  percentage  of  median 
household  income  (1-percent). 

2.  Results 

As  stated  in  the  economic  impact 
analysis  results,  the  threshold  values  are 
never  exceeded  for  C3^  or  at  the  IO- 
meter POC  for  the  proposed  rule.  Tables 
11  and  12  present  data  on  cost  per 
household  and  cost  as  a  percentage  of 
expenditm«8  for  die  proposed  mle  at  the 
10-met«-  POC.  (The  pattern  of  impacts  is 
very  similar  for  costs  as  a  percentage  of 
median  household  income  and  is  not 
displayed.)  The  two  indicators  show 
similar  patterns  of  impact  with  the 
greatest  impacts  on  communities  with 
populations  of  5,000  or  less.  The 
threshold  value  for  significant  impact  is 
exceeded  for  the  cost  as  a  percentage  of 
expenditures  indicator. 


Table  11.— Cost  Per  Household  Per 
Year  for  Proposed  Rule  (10-Meter 
POC)_ 

[Percent  o(  houaeholdi  by  communtty  size] 


Population 

CPH  range  On  percent) 

>$100 

size 

<$25 

$25-S50 

SSO-SIOO 

Lessttian 

1.000 

72.9 

25.2 

1.9 

0.0 

1,001- 

5,000. — 

80.8 

15.9 

3.1 

OJ 

5,001- 

15,000.-.. 

87.5 

10.8 

1.7 

0.0 

15,001- 

50,000 

88.9 

9.9 

1.1 

0.0 

50,001- 

100.000- 

88.5 

11.5 

0.0 

0.0 

Morettian 

100,000... 

98.0 

2.0 

0.0 

0.0 

Table  12.— Compuance  Cost  as  Per- 
centage OF  Expenditures  for  Pro- 
posed Rule  (i  0-meter  POC) 

[Percent  of  communities  by  oommunHy  size] 


Population  size 

Percent  o< 
expendiluree 

0-1% 

1-2% 

>2% 

Less  ttwnl, 000 

1,001  to  5,000 

5,001  to  15,000. — 
15001  to  50  000  

78.8 
85.6 
90.0 
90.9 
87.7 
100.0 

18.9 

10.5 

7.8 

5.6 

12.3 

0.0 

^3 
4.0 
2.2 
3.6 

50001  to  100000 

0.0 

Greater  than  100  000 

0.0 

Although  the  RFA  is  aimed  primarily 
at  mitigating  adverse  effects  on  small 
businesses,  it  also  includes  a  definition 
of  small  governmental  entities  as  any 
government  serving  a  population  of  less 
than  50,000.  The  municipal  data  base  of 
primary  providers  of  local  government 
services  used  for  this  analysis  contains 
about  29,017  entities,  97.6  percent  of 
these  represent  a  population  of  50,000  or 
smaller.  Because  such  a  large  proportion 
of  affected  entities  under  the  proposed 
rule  meets  the  50,000  population 
criterion  suggested  in  the  RFA  and 
since  si^iificant  adverse  impacts  are 
less  on  entities  with  a  population  larger 
than  5,000,  an  alternative  definition  of  a 
small  entity  is  appropriate.  There  are 
22,191  entities  in  the  data  base  with 
populations  of  5,000  or  less;  this 
represents  77  percent  of  the  total  The 
proposed  regulation  tirill  have  its  most 
severe  impacts  on  governments  serving 
less  than  1,000  people,  which  include  46 
percent  of  primary  local  governments. 
Therefore,  the  Agency  determined  that 
an  appropriate  size  definition  for  small 
entities  for  the  purpose  of  this  analysis 
falls  somewhere  between  governments 
of  5,000  persons  and  1,000  persons. 

The  Agency  determined  that  the 
proposed  rule  is  likely  to  impose 
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di^erential  economic  impacts,  although 
not  significant  impacts,  on  a  substantial 
number  of  small  entities.  The  impacts 
are  more  severe  on  small  governments 
than  those  on  larger  communities.  The 
Agency  determined  that  the  effects  of 
the  proposed  rule  on  small  entities 
should  be  analyzed  in  greater  detail  as 
part  of  the  final  rulemaking  effort. 

C.  Limitations 

There  are  several  important  caveats 
to  the  results  presented  in  this  section. 
Costs  and  benefits  for  the  proposed  rule 
as  estimated  in  the  RIA  represent  a  1  X 
10~^  design  goal,  actual  effects  of  the 
proposal  will  vary  as  the  State- 
speciiied-design  goal  varies  within  the 
allowable  protective  range  of  1  X  10"* 
to  1  X  10"^.  Moreover,  other  designs 
besides  the  three  modeled  in  the  RIA 
would  be  sufficient  to  meet  the 
performance  standard  and  would 
influence  the  resulting  costs  and 
benefits.  Although  several  provisions 
(e.g.,  post-closure  care,  ground-water 
monitoring  parameters,  performance 
standard  for  existing  units)  of  the 
proposal  do  not  exactly  reflect  what 
was  analyzed  in  the  RIA,  the  Agency 
believes  that  the  basic  conclusions  of 
the  RIA  are  accurate  estimators  of  the 
effects  of  the  proposed  rule. 

CompUance  costs  represent  upper- 
bound  estimates.  Factors  that  may  act  to 
reduce  the  cost  estimates  including 
regionalization,  waste  shifts  to  resource 
recovery  facilities,  recycling,  and  better 
siting  of  new  landfills  in  "good" 
locations.  As  noted  earlier,  EPA  has  not 
incorporated  these  factors  into  the 
analysis  because  they  involve  site- 
specific  local  decisions  that  are  difficult 
to  analyze. 

It  is  unlikely  that  each  of  the  existing 
MSWLFs  will  have  a  replacement 
landfill  in  perpetuity  as  EPA  has 
assumed  in  this  analysis  due  to  such 
forces  as  regionalization.  Smaller 
MSWLFs  can  achieve  substantial 
economies  of  scale  that  will  help  to 
reduce  their  compliance  costs  by 
participating  in  larger  regional  landfills 
with  other  local  governments.  The 
economies  of  scale  likely  will  remain 
positive  even  with  additional  costs  due 
to  transfer  stations  and  increased 
transportation  distances.  Although  these 
economies  of  scale  exist,  there  are  many 
local,  noneconomic  (e.g.,  political, 
technical]  factors  that  enter  into  landfill 
siting  that  may  inhibit  the  forces  of 
regionalization. 

Future  waste  shifts  to  resource 
recovery  faciUties  will  divert  the  waste 
volume  that  potentially  needs  to  be 
landfiUed,  and,  thus,  costs  presented  in 
this  section  will  tend  to  be  overstated.  It 
is  likely  that  solid  waste  combustion 


will  become  more  attractive  in  the  future 
due  to  competitive  costs  with  landfilling 
or  favorable  enviroiunental  conditions 
at  a  given  site.  EPA  has  estimated  that 
resource  recovery  could  divert  as  much 
as  18  percent  of  the  solid  waste  stream 
away  from  land  disposal  given  future 
population  growth  and  increases  in  the 
volume  of  solid  waste  generated  (Ref. 
16).  Alternatives  to  land  disposal  other 
than  energy  recovery  also  exist  (e.g., 
recycling,  composting).  These  programs, 
although  often  successful  due  to  their 
inherent  flexibility  and  cost- 
effectiveness,  have  historically  diverted 
only  modest  amounts  of  municipal  solid 
waste  from  the  waste  stream. 

EPA  has  adjusted  the  compliance 
costs  to  reflect  State  requirements  for 
liners,  leachate  collection  systems,  and 
ground-water  monitoring  wells;  no 
adjustment  was  made  in  the  benefits 
analysis,  which  used  an  unlined  unit 
with  a  vegetative  cover  to  represent 
baseline  conditions.  Estimated  costs 
may  be  overstated  for  landfills  in  States 
with  other  requirements  that  may  be 
similar  to  the  proposed  rule. 

There  are  also  several  caveats  related 
to  the  risk  analysis.  There  is 
considerable  uncertainty  in  the  risk 
modeling.  The  model  components  that 
introduce  the  most  uncertainty  are  those 
that  predict:  (1)  Leachate  quality  for 
trace  organics,  (2)  the  probability  and 
consequences  of  containment  system 
failure,  (3)  the  effectiveness  of  corrective 
action,  and  (4)  the  human  health  risk 
resulting  from  exposure  to  toxic 
substances  (i.e.,  the  dose-response 
models). 

The  risk  analysis  also  considers  only 
the  current  population  that  is  using  the 
ground  water  as  a  drinking  water 
source.  In  the  futiu«,  greater  numbers  of 
people  and  wells  may  be  located  near 
MSWLFs.  Future  population  growth 
would  increase  the  risk  reduction 
estimates  presented  in  this  discussion.  If 
regionalization  occurs  so  that  the  total 
number  of  landfills  that  needs  to  be 
sited  is  reduced,  the  total  exposed 
population  may  also  be  reduced. 
However,  EPA  has  shown  that  larger 
risks  are  associated  with  larger 
facilities.  Future  population  growth,  and 
a  corresponding  increase  in  solid  waste 
generation  that  may  be  land  disposed, 
will  also  increase  compUance  costs  over 
the  current  estimates. 

EPA  estimated  only  risks  that  are 
attributable  to  drinking  contaminated 
ground  water.  Other  risks  from  MSWLFs 
were  not  analyzed  (e.g.,  surface  water, 
subsurface  gas,  risks  to  the  ecosystem). 
Analyzing  these  risks  would  result  in 
greater  risk  reduction  than  cturently 
estimated.  The  aggregate  costs  already 
include  some  of  the  controls  that  would 


prevent  these  other  forms  of  risk.  The 
bulk  of  the  compliance  costs  are  for 
requirements  that  serve  to  protect  the 
ground  water  from  leachate 
contamination. 

EPA's  modeling  period  in  the  risk 
analysis  is  300  years.  Greater  risk 
reduction  would  be  obtained  if  this 
period  were  extended. 

Many  assumptions,  such  as  those 
discussed  above,  enter  into  the  risk 
analysis.  Thus,  strong  reliance  on  the 
absolute  risk  estimates  without  full 
realization  of  the  limitations  of  the 
analysis  should  be  avoided. 
Comparisons  of  the  risk  estimates 
across  regulatory  options  are  more 
reliable  and  valid  than  absolute 
estimates  for  a  single  option.  EPA 
solicits  comments  and  additional  data 
regarding  the  assumptions,  costs,  risks, 
and  potential  impacts  identified  in  the 
regulatory  analysis. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980, 44  U.S.C.  3501  et  aeq. 
Submit  comments  on  these  requirements 
to  the  Office  of  Information  and 
Regulatory  Affairs;  OMB;  726  Jackson 
Place,  NW;  Washington.  D.C.  20503. 
marked  "Attention:  Desk  Officer  for 
EPA."  The  fiinal  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements. 
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Date:  August  23, 19a& 
Lae  M.  Tbomaa, 

Administrator. 

For  reasons  set  out  in  the  preamble, 
Title  40  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below: 

PART  257— CRITERIA  FOR 
CLASSinCATlON  OF  SOUD  WASTE 
DISPOSAL  FACILITIES  AND 
PRACTICES 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  42  U.S.C.  6907(a)(3),  e944(a)  and 
6949a(c).  33  U.S.C.  1345  (d)  and  (e). 

2.  Section  257.1  is  amended  by  adding 
paragraph  (c)(10)  to  read  as  follows: 

§  257.1    Scop*  and  purpoM. 

*  •        »        •        « 

(c)  *  *  * 

(10)  The  criteria  of  this  part  do  not 
apply  to  municipal  solid  waste  landHlls, 
which  are  subject  to  the  revised  criteria 
contained  in  Part  258  of  this  title. 

*  •        *        *        * 

3.  Section  257.2  is  amended  by 
revising  the  definition  for  "facility,"  and 
adding  definitions  in  alphabetical  order 
for  "construction/demolition  waste," 
"industrial  solid  waste."  "industrial 
solid  waste  disposal  facihty,"  "land 
application  unit,"  "landfill,"  "municipal 
solid  waste  landfill,"  "surface 
impoundment,"  and  "waste  pile"  to  read 
as  follows: 

S  257.2    Definltiona. 


"Construction/demohtion  waste" 
means  the  waste  building  materials, 
packaging,  and  rubble  resulting  from 
construction,  remodeling,  repair,  and 
demolition  operations  on  pavements, 
houses,  conmiercial  buildings,  and  other 
structures.  Such  wastes  include,  but  are 
not  limited  to,  bricks,  concrete,  other 
masonry  materials,  soil,  rock,  lumber, 
road  spoils,  rebar,  paving  materials,  and 
tree  stumps. 

"Facility"  means  all  contiguous  land 
and  structures,  other  appurtenances, 
and  improvements  on  Uie  land  used  for 
the  disposal  of  solid  waste. 

"Industrial  solid  waste"  means  solid 
waste  generated  by  manufacturing  or 


industrial  processes  that  is  not  a 
hazardous  waste  regulated  under 
Subtitle  C  of  RCRA.  Such  waste  may 
include,  but  is  not  limited  to,  waste 
resulting  from  the  following 
manufacturing  processes:  Electric  power 
generation;  fertilizer/ agricultural 
chemicals;  food  and  related  products/ 
by-products;  inorganic  chemicals;  iron 
and  steel  manufactiuing;  leather  and 
leather  products;  nonferrous  metals 
manufacturing/foundries;  organic 
chemicals;  plastics  and  resins 
manufacturing;  pulp  and  paper  industry; 
rubber  and  miscellaneous  plastic 
products;  stone,  glass,  clay,  and 
concrete  products;  textile 
manufacturing;  transportation 
equipment;  and  water  treatment.  This 
term  does  not  include  mining  waste  or 
oil  and  gas  waste. 

"Industrial  solid  waste  disposal 
facility"  means  any  landfill,  surface 
impoundment,  land  application  unit  or 
waste  pile  used  for  the  disposal  of 
industrial  solid  wastes. 

"Land  application  unit"  means  an 
area  where  wastes  are  applied  onto  or 
incorporated  into  the  soil  surface 
(excluding  manure  spreading 
operations)  for  agricultural  pruposes  or 
for  treatment  and  disposaL 

"Landfill"  means  an  area  of  land  or  an 
excavation  in  which  wastes  are  placed 
for  permanent  disposal,  and  which  is  not 
a  land  application  unit,  siuface 
impoundment,  injection  well,  or  waste 
pile. 

"Municipal  solid  waste  landfill" 
means  any  landfill  or  landfill  unit  that 
receives  household  waste.  This  landfill 
also  may  receive  other  types  of  Subtitle 
D  wastes,  such  as  commercial  wastes, 
nonhazardous  sewage  sludge  from 
publicly  owned  treatment  works, 
construction/demolition  waste,  and 
industrial  solid  wastes.  Such  a  landfill 
may  be  pubhcly  or  privately  owned 
***** 

"Surface  impoundment"  or 
"impoundment"  means  a  facility  or  part 
of  a  facility  that  is  a  natural  topwgraphic 
depression,  human-made  excavation,  or 
diked  area  formed  primarily  of  earthen 
materials  (although  it  may  be  lined  with 
human-made  materials],  diat  is  designed 
to  hold  an  accumulation  of  liquid  wastes 
or  wastes  containing  free  liquids  and 


that  is  not  an  injection  well.  Examples  of 
surface  impoundments  are  holding, 
storage,  settling,  and  aeration  pits, 
ponds,  and  lagoons. 

"Waste  pile"  or  "pile"  means  any 
noncontainerized  accumulation  of  solid, 
nonflowing  waste  that  is  used  for 
treatment  or  storage. 

4.  Section  257.3-4  is  amended  by 
revising  paragraphs  (c)(2)(i)  and  (c)(2)(ii) 
to  read  as  follows: 

S 257^4    Groundwater. 


(c)  •  •  • 

(2)  *  •  • 

(i)  The  concentration  of  that 
substance  in  the  groimd  water  to  exceed 
the  Maximiun  Contaminant  Level 
promulgated  under  section  1412  of  the 
Safe  Drinking  Water  Act  (codified  under 
40  CFR  Part  141.  Subpart  B).  or 

(ii)  An  increase  in  the  concentration  of 
that  substance  in  the  ground  water 
where  the  existing  concentration  of  that 
substance  exceeds  the  Maximum 
Contaminant  Level  promulgated  under 
section  1412  of  the  Safe  Drinking  Water 
Act  (codified  under  40  CFR  Part  141. 
Subpart  B). 
***** 

5.  Section  257.5  is  added  to  read  as 
follows: 

§257.5    Notfflcation  and  cxpoMMV 
bif  onnation  rsqukwnonU  for  IndiatrW 
toHd  wMts  disposal  facUltiM  and 
construction/dwnolltlon  wast*  landfWs. 

(a)  The  owner  or  operator  of  a 
construction/demohtion  waste  landfill 
or  industrial  solid  waste  disposal 
facility  must  submit  the  notification  and 
exposure  information,  specified  on  EPA 
Form  No.  9410-1  in  Appendix  I  of  this 
Part,  to  the  appropriate  State  solid 
waste  management  agency  and  to  EPA 
The  notification  form  must  be  signed 
and  certified  by  the  owner  or  operator 
or  an  authorized  representative  of  the 
owner  or  operator. 

(b)  Existing  facilities  must  submit  the 
form  within  six  months  of  the 
promulgation  date  of  this  rule. 

6.  In  40  CFR  Part  257,  Appendix  I  is 
revised  to  read  as  follows: 

Biujwo  cooc  «teo  t»  m 
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APPENDIX    I 


UniMd  StaiM  EnwonnMnial  Pmacuon  Ag«ncy 
^^    ^^    ^^                                                   Washington.  O.C.  20460 

S|S  E3  D   ^m         Notification  for  Industrial  Solid  Waste 
«2np[jj^  ^  f\                   Disposal  Facilities  and 
^•^                                  Construction/Demolition  Waste  Landfills 

Form  Approved 

Agency  Use  Only 

10  Number 

Date  Received 

1.  Owner  and  Locational  information 

1.  Facility  Oner 

2.  Location  ol  Facility 

Owner  Name  (Corporation.  Individual,  Public  Agtncy.  or 

Olt)9r  Ag»ncy). 
Street  Address  or  P.O.  Box,  City,  State,  and  Zip  Code 

Establishment  or  Facility  Name  and  Address 
^Streef  Addrass  or  Location  Dascription  (not  P.O.  Box) 
(a.g..  3  milas  waat  c/  tha  intarsaction  of  Highway  3SS 
and  Routa  54),  City /County,  Stata,  and  Zp  Coda) 

Telephone  Number  (Including  Araa  Coda  and  Extansion) 

Telephone  Number    (Inckjding  Ar9a  Coda  and  Extansion) 

Latitude 

Longitude            | 

Degrees        1  Minutes 

Degrees 

Minutes 

3.  Name  of  Contact  Person  (Mad(  tha  box  i  contact  parson  i$  ownar) 

L 

Telephone  Nuntier 

(Including  Araa  Coda  and  Extansion) 

4 .    if  this  establishment  is  a  facility  operated  or  owned  by  the 

Federal  Government,  enter  the  GSA  kJentiTication  Number           1     1     1     I     I     I     I     I     I     i 

II.  General  Facifty  Irtormation 

1.    Which  of  the  Following  Unit  Types  Are  at 

This  Facility?  Enlar  tha  numbar  of  aactt  unM  typa  at  this 
facility,  t  this  facility  doas  not  hava  a  unit  typa,  antar  "0. 7 

Type  of  Unit 

Number  at  Facility 

Constructiort/Demolition 
Waste  Landfil 

Industrie  SoGd  Waste  LandfiU 

Industrial  Solid  Waste 
Surface  Impoundment 

Industrial  Solid  Waste  Land 

Industrial  Solid  Waste  Pile 

2.  Waste  Types  Disposed  of  al  This  FacWy  (Chack  at  that  apply.  Muda  was»s  thm 
currandy  ara  aocaptad  or  hMva  b»an  aocaptad  tn  Iha  put) 

«untep.lS<*IWa51.              S...,.S1>«I,.                          SSilL. 
1       1    Infectious  Wastes                    Other  Indnerator  Ash 

3.  Total  Annual  Amount 
Disposed  of  at  This 
Fadlity 

(ErA»r  tha  quantity  and 
chack  tha  appiopriata 
uni  ol  maasuramarrt.) 

QTons      Q  Gallons 
[]  Cubic  Yards 

V~     Small  Quantity                           Industrial  Solid  Waste 
1    1          Generator  Waste             — 

Quantity 

EPA  Form  941 0-1  (7-68) 
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III.  Exposure  InfomHtion 

(You  may  need  to  contact  a  local  planning  agency,  water  authority, 

or  health  department  for  information  needed  to  complete  question  1 .) 


1.  NumiMf  o(  HouMhoids  Within  On«  Mil*  of  th«  Fadiiiy 
(Marie  an'X-inttm  box  I  ttm  numbf  k  an  aatbna^) 


D 


2.  Numb«rofUparadi*nlandDowngradi*niGiDund-wat«r 
Monitoring  W*as  al  tliis  Faciiily 
(Mnonaofa  typa,  antar  V  (or  thai  typa) 

UpgradiwH  WMa  I     Downgradiwil  W«ls 


IV.  State  Information 


V.  Certification 


I  certify  under  penaRy  of  law  that  I  have  personally  examined  and  am  familiar  wlh  the  information  sutxnitted  in  this 
and  all  attached  documents  and  that,  t)ased  on  my  inquiry  of  those  individuals  immediately  responsible  for  obtaining 
the  infomtation,  t  believe  that  the  submitted  information  is  true,  accurate,  and  complete. 


Nam*  and  offcial  titl«  of  owner,  op«rator  or  authorizad 
rapraMntativ* 


Signature 


Data  Signad 


UMI 
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EXHIBIT  A 
WHO  MUST  NOTIFY? 

You  mutt  noHf  if  your  tadily  manaoM  RCRA  uiid  ^mM»  mat «: 

•  Not  regulatod  u  hazardous  under  SuMlla  C  ol  RCRA.  artd 

•  lr«justial  or  conttuclion/dainolition  wasli,  ar>d 

•  OitpOMd  of  in  a  larKMMI.  turteoa  impoundment  land  applicalton 

unit  or  waste  pila. 


Um  the  dedtion  chart  betow  to  determine  if  you  mu«t  notify- 
Begin  with  Box  t .  Ancwer  the  quectiont  and  Mlow  <t»  airowt 
oorrespoodng  to  your  recponset.  You  will  finish  tte  terie* 
of  questions  with  a  circie  that  wi  indicate  wtielher  or  not  you 
should  notify 


1    Does  your  facility  manage 
any  of  the  loBowing: 

•  Garbage 

•  Refuse 

•  Sludge 

•  Solid,  liquid,  semi-solid 

or  contained  gaseous 
material  ttat  is  discarded 
or  served  its  purpose 

•  Mning  or  manufacturing 
by-product? 


2    Is  the  material  excluded  from 
regulation  under  RCRA 
because  it  is  one  of  the 
following   (Refer  to 
40CfR261  4) 

1 )  Domestic  sewage 

2)  CWA  point  source  discharge 

3)  Irrigatoon  return  flow 

4)  AEC  source,  special  nuclear 
or  by-product  material 

5)  In-situ  mining  wasto 


3.   Is  tfte  wasto  regutaied 
■s  hazardous  at  tw  tedMy? 

(Refer  to  40  CFR 
Part  261  todeiarmine  it 


wasto« 

as  hazardous) 


5    Is  tfw  wasto  disposed  of  in 
one  of  the  following: 


Surface  impoundments 
Lartd  application  units 
\Masto  piles 


lUlS^BOOS 
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Notification  for  Industrial  Solid  Waste  Disposal 
Facilities  and  Construction/Demolition  Waste 

Landfills 

The  U.S.  Environmental  Protection  Agency  (EPA)  is  evaluating  solid  waste  landfills, 
surface  impoundments,  land  application  units,  and  waste  piles  in  response  to  the 
Hazardous  and  Solid  Waste  Amendments  of  1984  (HSWA).  These  amendments  modified 
SubdUe  D  of  the  Resource  Conservation  and  Recovery  Act  of  1976  (RCRA),  under  which 
EPA  sets  Federal  standards  and  guidelines  for  solid  waste  disposal  facilities.  Subtitie  D 
facilities  manage  solid  wastes  that  are  not  regulated  as  hazardous  wastes  under  Subtitle  C  of 
RCRA.  As  pan  of  this  evaluation,  EPA  is  compiling  data  on  industrial  solid  waste  disposal 
facilities  and  constniction/denwlition  waste  landfills  that  manage  Subtitle  D  wastes  by 
requiring  those  facilities  to  complete  and  return  the  notification  form  found  on  pages  "^ 
through  S  of  this  booklet. 

General  Information 

Authority:  Authority  for  this  notification  is  found  in  Sections  2002.  3007.  and  4010  of 
the  Resource  Conservation  and  Recovery  Act,  as  amended. 

Purpose:  The  primary  purpose  of  this  notification  is  to  provide  EPA  with  data  on  the 
number  and  types  of  industrial  solid  waste  disposal  facilities  and  to  evaluate  the  potential 
exposure  to  wastes  managed  at  these  facilities. 

Who  Must  Notify:  Facilities  with  existing  construction/demolition  waste  landfills  and 
industrial  solid  waste  landfills,  waste  piles,  surface  impoundments,  and  land  application 
units  that  manage  nonhazardous  Subtitle  D  wastes  are  required  to  notify.  E>o  not  include 
units  used  to  manage  hazardous  wastes  regulated  under  Subtitle  C  of  RCRA.  Refer  to 
Exhibit  A  to  help  you  determine  whether  you  must  notify. 

Where  To  Notify:  The  owner  or  operator  of  a  construction/demolition  waste  landfill  (h* 
an  industrial  solid  waste  landfill,  surface  impoundment,  waste  pile,  or  land  application  unit 
must  send  the  convicted  notification  form  to  EPA  and  the  State  (address,  name,  and  phone 
number  of  State  and  EPA  contracts  are  attached).  Facilities  have  six  months  after  the 
effective  date  of  the  rule  to  notify. 

When  To  Notify:  Existing  facilities  have  six  months  after  the  effective  date  of  the  rule  to 
notify. 

Penalties:  Any  owner  or  operator  who  knowingly  fails  to  notify  or  submits  false 
information  .shall  be  subject  to  a  civil  penalty  not  to  exceed  $2S,0()0  for  each  unit  at  the 
facility  for  which  notification  is  not  given  or  for  which  false  information  is  submitted. 

Additional  Information:  For  additional  information,  the  notifier  may  contact  the 
RCRA/CERO-A  HoUine  at  (800)  424-9364  or  (202)  382-3000. 

DeHnitions 

Please  read  the  following  before  answering  the  questions. 

Commercial  solid  waste  is  all  types  of  solid  waste  generated  by  stores,  offices,  restaurants, 
warehouses,  and  other  nonmanufacturing  activities,  excluding  any  residential  or  industrial 
wastes. 

EPA  Fomi  941 0-1  (7-68) 
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Construction/Demolition  Wasu  is  waste  building  materials,  packaging,  and  rubble  resulting 
from  the  construction,  remodelling,  repair,  and  demolition  operations  on  pavements, 
houses,  commercial  buildings,  and  other  structures.  Such  wastes  include,  but  are  not 
limited  to,  bricks,  concrete,  other  masonry  materials,  soil.  rock,  lumber,  road  spoils,  rebar, 
paving  materia],  and  tree  stumps 

Disposal  is  the  discharging,  depositing,  injecting,  dumping,  spilling,  leaking,  or  placing 
solid  waste  into  or  on  any  land  or  water  so  that  such  solid  waste  or  any  consonient  thereof, 
may  enter  the  environment,  be  cmined  into  the  au".  or  discharged  uito  any  waters,  including 
ground  waters. 

Downgradiem  Well  is  a  well  located  in  the  flow  path  of  ground  water  that  has  passed  under 
a  facility. 

Facility  means  all  contiguous  land  and  smiciures,  other  appunenanccs.  and  improvements 
on  the  land  used  for  the  disposal  of  solid  waste.  A  facility  may  include  more  than  one  unit 
Units  found  at  a  facility  include  the  following 

•  Land  application  unit  is  an  area  where  wastes  are  applied  onto  or  into  the  soU 
surface  (excluding  manure-spreading  operabons)  for  agricultural  purposes  or  for 
treatment  and  disposal.  Common  names  are  landspreading.  landfamung.  or  land 
treatment 

•  Surface  impoundment  is  a  natural  or  human-made  depression  in  the  ground  famed 
mainly  of  earthen  materials  and  is  designed  to  hold  Uquid  wastes  or  wastes 
containing  free  liquid.  Common  names  are  ponds,  pits,  or  lagoons. 

•  Waste  pile  is  a  noncontainerized  mass  of  solid,  nonflowing  waste  material  that  may 
or  may  not  be  enclosure  by  a  fence,  a  cover,  or  some  other  structure.  Waste  piles 
can  be  used  for  treatment  or  storage. 

•  Landfill  is  an  area  of  land  or  an  excavation  in  which  wastes  are  placed  for 
permanent  disposal,  and  that  is  not  a  land  application  unit,  surface  impoundment, 
injection  well,  or  waste  pile. 

Hazardous  Waste  is  solid  waste  regulated  under  40  CFR  Part  261.  The  regulatory 
definition  of  hazardous  waste  is  found  at  40  CFR  261.3. 

Household  Solid  Waste  is  any  solid  waste  including  garbage,  trash,  and  sanitary  wastes  in 
septic  tanks  generated  by  single  or  multiple  residences,  hotels,  naotels.  bunkhouscs,  ranger 
stations,  crew  quarters,  or  any  recreational  areas  such  as  campgrounds  and  picnic  pounds. 

Industrial  Solid  Waste  is  solid  waste  generated  by  manufacturing  or  industrial  processes 
that  is  notl  hazardous  waste  regulated  under  Subtitle  C  of  RCRA.  Such  waste  may 
include,  but  is  not  limited  to,  wastes  resulting  finom  the  following  manufacturing  processes: 
electric  power  generation;  fertilizer/agricultural  chemicals;  food  and  related  products/by- 
products; inorganic  chemicals;  iron  and  steel  manufacturing;  leather  and  leather  products; 
nonferrous  metals  manufacturing/foundries;  organic  chemicals;  plastics  and  resins 
manufacturing;  pulp  and  paper  industry;  rubber  and  misceUaneous  plastic  products;  stone, 
glass  clay,  and  concrete  products;  textile  manufacturing;  transporuuon  equipmcnq  and 
water  treatment  This  term  docs  not  include  mining  waste  or  oil  and  gas  waste. 

Infectious  Waste  is  any  disposable  equipment,  instruments,  utensils,  or  fonndtes 
(substances  that  may  carry  pathogenic  organisms)  from  rooms  of  patients  who  have  been 
diagnosed  or  are  suspected  of  having  a  communicable  disease;  laboratory  wastes  such  as 
tissues,  blood  specimens,  excreta,  and  secretions  from  patients  or  laboratory  animals; 
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disposable  fomites;  and  surgical  operating  room  pathologic  specimens,  fomitcs,  and  other 
materials  from  outpatient  areas  and  emergency  rooms. 

Municipal  Incinerator  Ash  is  the  residue  from  burning  municipal  solid  waste.  The  ash  is 
usually  produced  in  two  fractions,  fly  ash  and  bonom  ash,  but  typically  is  disposed  of  in  a 
combined  form. 

Municipal  Solid  Waste  is  any  household,  residential,  and  commercial  solid  waste. 

Residual  is  any  material  left  over  at  the  end  of  an  industrial  process  that  is  not  sold  as  a 
product.  Residuals  can  include  solids,  liquids,  and  sludges. 

RCRA  is  the  Resource  Conservation  and  Recovery  Act  of  1976,  the  Federal  statute  that 
regulates  the  treatment,  storage,  and  disposal  of  hazardous  and  nonhazardous  solid  waste. 

Small  Quantity  Generator  is  a  generator  that  generates  no  more  than  100  kg/month  of 
hazardous  waste. 

Solid  Waste  is  any  garbage,  refuse,  or  sludge  from  a  waste  treatment  plant,  water  supply 
treatment  plant,  or  air  pollution  control  facility  and  other  discarded  material,  including 
solid,  liquid,  semisolid,  or  contained  gaseous  material  resulting  from  industrial, 
commercial,  aiining,  and  agricultural  operations,  and  from  community  activities,  but  does 
not  include  solid  or  dissolvoj  material  in  domestic  sewage,  or  solid  or  dissolved  material  in 
irrigation  return  flows  or  industrial  discharges  that  are  point  sources  subject  to  permits 
under  33  USC  1342  or  source,  special  nuclear,  or  by-product  material  as  defined  by  the 
Atomic  Energy  Act  of  1954,  as  amended  (68  Stat  923). 

Storage  is  the  temporary  holding  of  waste,  after  which  it  is  treated,  disposed  of,  or  stored 
elsewhere. 

Treatment  is  any  process  that  changes  the  chemical,  physical,  or  biological  character  of  a 
waste. 

Upgradient  Well  is  a  well  located  in  the  flow  path  of  groundwater  before  it  passes  under  a 
facility. 

Waste  is  any  material  that  results  from  a  production  or  treatment  process  and  is  not  sold  as 
a  product  This  includes  wastes  that  are  managed  in  waste  piles  and  surface  impoundments 
even  if  they  are  eventually  recycled. 

Wastewater  is  any  water  that  is  used  in  an  industrial  process  but  is  not  part  of  the  product 
after  the  industrial  process  is  complete.  Wastewater  includes  water  that  has  been  used  to 
clean  equipment  or  in  a  boiler  blowdown,  but  wastewater  excludes  noncontact  cooling 
water. 
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7.  A  new  Part  258  is  added  as  set  forth 
below: 

PART  258-CRITERIA  FOR  MUNICIPAL 
SOUD  WASTE  LANDFILLS 

Subpart  A— General 

258.1  Purpose,  scope,  and  applicability. 

258.2  Definitions. 

258.3  Consideration  of  other  Federal  laws. 
258.4-258.9    [Reserved]. 

Subpart  B— Location  RestrtctkHM 

258.10  Airport  safety. 

25ail  Floodplains. 

25ai2  Wetlands. 

258.13  Fault  areas. 

258.14  Seismic  impact  zones. 

258.15  Unstable  areas. 
258.16-258.19    [Reserved]. 

Subpart  C— Operating  Crtterta 

258.20  Procedures  for  excluding  the  receipt 
of  hazardous  waste. 

258.21  Cover  material  requirements. 

258.22  Disease  vector  control. 

258.23  Explosive  gases  control. 

258.24  Air  criteria. 

258.25  Access  requirements. 

258.28  Run-on/run-off  control  systems. 

258.27  Surface  water  requirements. 

258.28  Liquids  restrictions. 

258.29  Recordkeeping  requirements. 

258.30  Closure  criteria. 

258.31  Post-closure  care  requirements. 
258J2  Financial  assurance  criteria. 
25&3^25a39    [Reserved]. 

Subpart  D— Design  Criteria 

258.40    Design  criteria. 
25a41-258.4g    [Reserved]. 

Subpart  E— Ground-Water  Monitoring  and 
Corrective  Action 

258.50  Applicability. 

258.51  Ground-water  monitoring  systems. 

258.52  Determination  of  ground-water 
trigger  level. 

258.53  Ground-water  sampling  and  analysis 
requirements. 

258.54  Phase  I  monitoring  program. 

258.55  Phase  D  monitoring  program. 

258.56  Assessment  of  corrective  measures. 

256.57  Selection  of  remedy  and 
establishment  of  ground-water  protection 
standard. 

258.58  Implementation  of  the  corrective 
action  program. 

258.59  [Reserved]. 

Appendix  I — ^Volatile  Organic  Constituents 
for  Ground- Water  Monitoring. 

Appendix  11 — Hazardous  Constituents. 

Appendix  III — Carcinogenic  Slope  Factors 
(CSFs)  and  Reference  Doses  (RfDs)  for 
Selected  Hazardous  Constituents. 

Audiority:  42  U.S.C.  e907(a)(3),  e944(a)  and 
684g(c):  33  U.S.a  1345  (d)  and  (e). 

Subpart  A— General 

§  258.1    Purpose,  scops,  and  applicabHity. 

(a)  The  purpose  of  this  part  is  to 
establish  minimum  national  criteria 
under  the  Resource  Conservation  and 


Recovery  Act  (RCRA  or  the  Act),  as 
amended,  for  municipal  solid  waste 
landfills  and  under  the  Clean  Water  Act, 
as  amended,  for  municipal  solid  waste 
landfills  that  are  used  to  dispose  of 
sludge.  These  minimum  national  criteria 
ensure  the  protection  of  hiunan  health 
and  the  environment 

(b)  These  criteria  apply  to  owners  and 
operators  of  new  and  existing  municipal 
solid  waste  landfills,  except  as 
otherwise  specifically  provided  in  this 
part;  all  other  solid  waste  disposal 
facilities  and  practices  that  are  not 
regulated  under  Subtitle  C  of  RCRA  are 
subject  to  the  criteria  contained  in  Part 
257. 

(c)  These  criteria  do  not  apply  to 
closed  tmits  (as  defined  in  this  section] 
of  municipal  solid  waste  landfills  that 
close  prior  to  the  effective  date  of  this 
part 

(d)  Municipal  solid  waste  landfills 
failing  to  satisfy  these  criteria  are 
considered  open  dumps  for  purposes  of 
State  solid  waste  management  planning 
under  RCRA 

(e)  Municipal  solid  waste  landfills 
failing  to  satisfy  these  criteria  constitute 
open  dumps,  which  are  prohibited  imder 
section  4005  of  RCRA 

(f)  Municipal  solid  waste  landfills 
containing  sewage  sludge  and  failing  to 
satisfy  these  criteria  violate  sections  309 
and  405(e)  of  the  Clean  Water  Act. 

(g)  The  effective  date  of  this  part  is 
[insert  date  18  months  after  the 
promulgation  date\,  unless  otherwise 
specified. 

S  258.2    Definitions. 

Unless  otherwise  noted,  all  terms 
contained  in  this  pcul  are  defined  by 
their  plain  meaning.  This  section 
contains  definitions  for  terms  that 
appear  throughout  this  part;  additional 
definitions  appear  in  the  specific 
sections  to  which  they  apply. 

"Active  life"  means  the  period  of 
operation  beginning  with  die  initial 
receipt  of  soUd  waste  and  ending  at 
completion  of  closure  activities  in 
accordance  with  S  258.30  of  this  part. 

"Active  portion"  means  that  part  of  a 
facility  or  unit  that  has  received  or  is 
receiving  wastes  and  that  has  not  been 
closed  in  accordance  with  S  258.30  of 
this  part. 

"Aquifer"  means  a  geological 
formation,  group  of  formations,  or 
portion  of  a  formation  capable  of 
yielding  significant  quantities  of  ground 
water  to  wells  or  springs. 

"Closed  unit"  means  any  solid  waste 
disposal  unit  that  no  longer  receives 
solid  waste  as  of  the  effective  date  of 
this  part  and  has  received  a  final  layer 
of  cover  material. 


"Commercial  solid  waste"  means  all 
types  of  solid  waste  generated  by  stores, 
offices,  restaurants,  warehouses,  and 
other  nonmanufacturing  activities, 
excluding  residential  and  industrial 
wastes. 

"Existing  unit"  means  any  solid  waste 
disposal  unit  that  is  receiving  solid 
waste  as  of  the  effective  date  of  this  part 
and  has  not  received  a  final  layer  of 
cover  material 

'Tacility"  means  all  contiguous  land 
and  structures,  other  appurtenances, 
and  improvements  on  the  land  used  for 
the  disposal  of  solid  waste. 

"Ground-water"  means  water  below 
the  land  surface  in  a  zone  of  saturation. 

"Household  waste"  means  any  solid 
waste  (including  garbage,  trash,  and 
sanitary  waste  in  septic  tanks)  derived 
from  households  (including  single  and 
multiple  residences,  hotels  and  motels, 
bunkhouses,  ranger  stations,  crew 
quarters,  campgrounds,  picnic  grounds, 
and  day-use  recreation  areas). 

"Industrial  solid  waste"  means  soUd 
waste  generated  by  manufacturing  or 
industrial  processes  that  is  not  a 
hazardous  waste  regulated  tmder 
Subtitle  C  of  RCRA  Such  waste  may 
include,  but  is  not  limited  to,  waste 
resulting  from  the  follo%ving 
manufacturing  processes:  Electric  power 
generation;  fertilizer/ agricultural 
chemicals;  food  and  related  products/ 
by-products;  inorganic  chemicals;  iron 
and  steel  manufacturing;  leather  and 
leather  products;  nonferrous  metals 
manufacturing/foundries;  organic 
chemicals;  plastics  and  resins 
manufacturing;  pulp  and  paper  industry; 
rubber  and  miscellaneous  plastic 
products:  stone,  glass,  clay,  and 
concrete  products;  textile 
manufacturing;  transportation 
equipment  and  water  treatment  This 
term  does  not  include  mining  waste  or 
oil  and  gas  waste. 

"Landfill"  means  an  area  of  land  or  an 
excavation  in  which  wastes  are  placed 
for  permanent  disposal  and  that  is  not  a 
land  application  unit  surface 
impoundment  injection  well  or  waste 
pile,  as  those  terms  are  defined  under 
S  257.2. 

"Lateral  expansion"  means  a 
horizontal  expansion  of  the  waste 
boundaries  of  an  existing  landfill  unit 

"Leachate"  means  a  liquid  that  has 
passed  through  or  emerged  from  solid 
waste  and  contains  soluble,  suspended, 
or  miscible  materials  removed  &om  such 
waste. 

"Municipal  solid  waste  landfill" 
means  any  landfill  or  landfill  unit  that 
receives  household  waste.  This  landfill 
also  may  receive  other  types  of  RCRA 
Subtitle  D  wastes,  such  as  commercial 
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waste,  noohazardous  sludge,  and 
industrial  solid  waste.  Su(±  a  landfill 
may  be  publicly  w  privately  owned. 

"New  unit"  means  any  solid  waste 
disposal  unit  that  has  not  previously 
received  solid  waste  prior  to  the 
effective  date  of  this  part.  A  new  unit 
also  means  lateral  expansions  as 
defined  in  this  section. 

"Open  burning"  means  the 
combustion  of  solid  waste  without. 

(1)  Control  of  combustion  air  to 
maintain  adequate  temperature  for 
efficient  combustion, 

(2]  Containment  of  the  combustion 
reaction  in  an  enclosed  device  to 
provide  sufficient  residence  time  and 
mixing  for  complete  combustion,  and 

(3)  Control  of  the  emission  of  the 
combustion  products. 

"Operator"  means  the  person 
responsible  for  the  overall  operation  of  a 
facility  or  part  of  a  facihty. 

"Owner"  means  the  person  who  owns 
a  facility  or  part  of  a  facihty. 

"Run-off'  means  any  rainwater, 
leachate,  or  other  liquid  that  drains  over 
land  from  any  part  of  a  facihty. 

"Run-on"  means  any  rainwater, 
leachate.  or  other  Uqnid  that  drains  over 
land  onto  any  part  of  a  facility. 

"Satiu-ated  zone"  means  that  part  of 
the  earth's  crust  in  which  all  voids  are 
filled  with  water. 

"Sludge"  means  any  solid.  semi-soUd, 
or  liquid  waste  generated  from  a 
municipal,  commercial,  or  industrial 
wastewater  treatment  plant,  water 
supply  treatment  plant,  or  air  pollution 
control  facility  exclusive  of  the  treated 
effluent  from  a  wastewater  treatment 
plant. 

"Solid  waste"  means  any  garbage, 
refuse,  sludge  fi-om  a  waste  treatment 
plant,  water  supply  treatment  plant  or 
air  pollution  control  facihty  and  other 
discarded  material,  inclndhig  solid, 
liquid,  semi-soUd,  or  contained  gaseous 
material  resulting  frran  industrial, 
commercial,  mining,  and  agricultural 
operations,  and  from  commimity 
activities,  but  does  not  include  sohd  or 
dissolved  materials  in  domestic  sewage, 
or  solid  or  dissolved  materials  in 
irrigation  return  flows  or  industrial 
discharges  that  are  point  sources  subject 
to  permits  under  33  U.S.C.  1342,  or 
source,  special  niiclear.  or  by-product 
material  as  defined  by  the  Atomic 
Energy  Act  of  1954,  as  amended  (68  Stat 
923). 

"SoUd  waste  disposal  unit"  means  a 
discrete  area  of  land  used  for  the 
disposal  of  solid  wastes. 

"State"  means  any  of  the  several 
States,  the  District  of  C<^umbia.  the 
Commonwealth  cf  Puerto  Rico,  the 
Virgin  Islands.  Guam,  American  Samoa. 


and  the  Commonwealth  of  the  Northern 
Marianas  Islands. 

"Waste  management  unit  boundary" 
means  a  vertical  surface  located  at  the 
hydraulically  downgradient  limit  of  the 
unit  "Hiis  vertical  surface  extmds  down 
into  the  uppermost  aquifer. 

92SeJ    Consldwation  of  other  Federal 


The  owner  or  operator  of  a  municipal 
solid  waste  Icuidfill  unit  must  comply 
with  any  other  appUcable  Federal  rules, 
laws,  regulations,  or  other  requirements. 

§§258.4-258.9    [Reservedl 
Subpart  B— Location  Restrictions 

§258.10    Airport  safety. 

A  municipal  sohd  waste  landfill  unit 
that  may  attract  birds  and  is  located 
within  10,000  feet  (3,048  meters)  of  any 
airport  runway  used  by  turbojet  aircraft 
or  within  5.000  feet  (1,524  meters)  of  any 
airport  runway  used  by  only  piston-type 
aircraft  shall  not  pose  a  bird  hazard  to 
aircraft 

§258.11    Floodpialns. 

(a)  A  municipal  soUd  waste  landfill 
unit  located  in  the  100-year  floodplain 
shall  not  restrict  the  flow  of  the  100-year 
flood,  reduce  the  temporary  water 
storage  capacity  of  the  floodplain,  or 
result  in  washout  of  sohd  waste  so  as  to 
pose  a  hazard  to  human  health  and  the 
environment 

(b)  For  purposes  of  this  section: 

(1)  "Floodplain"  means  the  lowland 
and  relatively  flat  areas  adjoining  inland 
and  coastal  waters,  including  flood- 
prone  areas  of  offshore  islands,  that  are 
inundated  by  the  100-year  flood. 

(2)  "IGO-year  flood"  means  a  flood 
that  has  a  1-percent  or  greater  chance  of 
recurring  in  any  given  year  or  a  flood  of 
a  magnitude  equalled  or  exceeded  once 
in  100  years  on  the  average  over  a 
significanUy  long  period. 

(3)  "Washout"  means  the  carrying 
away  of  soHd  waste  by  waters  of  the 
base  flood. 

§258.12    Wettanda. 

(a)  New  mimidpal  soUd  waste  landfill 
units  shall  not  be  located  in  wetlands, 
unless  the  owner  or  operatw  can  make 
the  following  demonstrations  to  the 
State: 

(1)  There  is  no  practicable  alternative 
that  would  have  less  adverse  impact  on 
the  wetiands  and  would  have  no  other 
significant  adverse  environmental 
consequences; 

(2)  The  landfill  will  not: 

(i)  Cause  or  contribute  to  violations  of 
any  appLcable  State  water  quality 
standard. 


(ii)  Violate  any  applicable  toxic 
effluent  standard  or  prohibition  under 
Section  307  of  the  Clean  Water  Act, 

(iii)  Jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  a  critical 
habitat  protected  under  the  Endangered 
Species  Act  of  1973,  and 

(iv)  Violate  any  requirement  under  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972  for  the 
protection  of  a  marine  sanctuary; 

(3)  The  landfill  will  not  cause  or 
contribute  to  significant  degradation  of 
wetlands; 

(4)  Appropriate  and  practicable  steps 
have  been  taken  to  minimize  potential 
adverse  impacts  of  the  landfill  on  the 
wetlands;  and 

(5)  Sufficient  information  is  available 
to  make  a  reasonable  determination 
with  respect  to  these  demonstrations. 

(b)  As  used  in  this  section,  "wetlands" 
means  those  areas  that  are  inundated  or 
saturated  by  surface  or  ground  water  at 
a  frequency  and  duration  sufficient  to 
support  and  that  under  normal 
circumstances  do  support,  a  prevalence 
of  vegetation  typically  adapted  for  life 
in  saturated  soil  conditions.  Wetiands 
include,  but  are  not  limited  to,  swamps, 
marshes,  bogs,  and  similar  areas. 

§258.13    Fault  areas. 

(a)  New  units  of  a  municipal  solid 
waste  landfill  shall  not  be  located 
within  200  feet  (60  meters)  of  a  fault  tiiat 
has  had  displacement  in  Holocene  time. 

(b)  For  the  purposes  of  this  section: 

(1)  'Tault"  means  a  fracture  along 
which  strata  on  one  side  have  been 
displaced  with  respect  to  that  on  the 
other  side. 

(2)  "Displacement"  means  the  relative 
movement  of  any  two  sides  of  a  fault 
measured  in  any  direction. 

(3)  "Holocene"  means  the  most  recent 
epoch  of  the  Quartemary  period, 
extending  fitjm  the  end  of  the 
Pleistocene  to  the  present 

§  258. 1 4    Saismic  Impact  zonae. 

(a)  At  a  new  municipal  solid  waste 
landfill  unit  located  in  a  "seismic  impact 
zone,"  all  containment  structures, 
including  liners,  leachate  collection 
systems,  and  surface  water  control 
systems,  must  be  designed  to  resist  the 
maximum  horizontal  acceleration  in 
Uthified  material  for  the  site. 

(b)  As  used  in  paragraph  (a)  of  this 
section,  "seismic  impact  zone"  means  an 
area  with  a  10  percent  or  greater 
probability  that  the  maximum  horizonteil 
acceleration  m  hard  rock,  expressed  as 

a  percentage  of  the  earth's  gravitational 
pull  (g),  will  exceed  O.lOg  In  250  years. 
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(c)  As  used  in  paragraph  (a]  of  this 
section,  the  "maximum  horizontal 
acceleration  in  lithifled  material"  means 
the  maximum  expected  horizontal 
acceleration  depicted  on  a  seismic 
hazard  map,  with  a  90  percent  or  greater 
probability  that  the  acceleration  will  not 
be  exceeded  in  250  years,  or  the 
maximum  expected  horizontal 
acceleration  based  on  a  site-specific 
seismic  risk  assessment. 


§256.15    Unstable  i 

(a)  The  owner  or  operator  of  a 
municipal  solid  waste  landfill  unit 
located  in  an  unstable  area  must 
demonstrate  to  the  State  that 
engineering  measures  have  been 
incorporated  into  the  unit's  design  to 
ensure  the  stability  of  the  structural 
components  of  the  unit.  The  owner  or 
operator  must  consider  the  following 
factors,  at  a  minimum,  when 
determining  whether  an  area  is 
unstable: 

(1)  On-site  or  local  soil  conditions  that 
may  result  in  significant  differential 
settling; 

(2)  On-site  or  local  geologic  or 
geomorphologic  features;  and 

(3)  On-site  or  local  human-made 
features  or  events  (both  surface  and 
subsurface). 

(b)  As  used  in  this  section,  "structural 
components"  means  liners,  leachate 
collection  systems,  final  covers,  run-on/ 
run-off  systems,  and  any  other 
component  necessary  for  protection  of 
human  health  and  the  environment. 

(c)  Existing  units  of  a  municipal  solid 
waste  landfill  located  in  unstable  areas 
that  cannot  make  the  demonstration 
specified  in  paragraph  (a)  of  this  section 
must  close  within  5  years  of  the 
effective  date  of  this  part  in  accordance 
with  S  258.30  of  this  part  and  conduct 
post-closure  activities  in  accordance 
with  S  258.31  of  this  part. 

(d)  The  deadline  for  a  closure  required 
by  paragraph  (c)  of  this  section  may  be 
extended  by  the  State  after  considering, 
at  a  minimum,  the  following  factors: 

(1)  Availability  of  alternative  disposal 
capacity;  and 

(2)  Potential  risk  to  human  health  and 
the  environment 

§S  2S8.16-25S.19    [RaMrvMl]. 
Subpart  C— Operating  Criteria 

9  258.20    ProeadurM  for  •xchidlng  the 
receipt  of  hazardous  waste. 

(a]  The  owner  or  operator  of  a 
municipal  solid  waste  landfill  unit  must 
implement  a  program  at  the  facility  for 
detecting  and  preventing  the  disposal  of 
regtilated  hazardous  wastes  as  defined 
in  Part  261  of  this  titie  and 
polychlorinated  biphenyls  (PCB]  wastes 


as  defined  in  Part  761  of  this  titie.  This 
program  must  include  at  a  minimum: 

(1)  Random  inspections  of  incoming 
loads; 

(2)  Inspection  of  suspicious  loads; 

(3)  Records  of  any  inspections; 

(4)  Training  of  faciUty  personnel  to 
recognize  regulated  hazardous  waste; 
and 

(5)  Procedures  for  notifying  the  prop>er 
authorities  if  a  regulated  hazardous 
waste  is  discovered  at  the  facility. 

(b)  As  used  in  this  section,  "regulated 
hazardous  waste"  means  a  solid  waste 
that  is  a  hazardous  waste,  as  defined  in 
40  CFR  261.3,  that  is  not  excluded  from 
regulation  as  a  hazardous  waste  under 
40  CFR  261.4(b]  or  was  not  generated  by 
a  conditionally  exempt  small  quantity 
generator  as  defined  in  §  261.5  of  this 
titie. 

§  258.21    Cover  material  requirements. 

(a)  The  owner  or  operator  of  a 
municipal  solid  waste  landfill  unit  must 
cover  disposed  solid  waste  with  suitable 
materials  at  the  end  of  each  operating 
day,  or  at  more  frequent  intervals  if 
necessary,  to  control  disease  vectors, 
fires,  odors,  blowing  litter,  and 
scavenging. 

(b)  The  State  may  grant  a  temporary 
waiver  from  the  requirement  of 
paragraph  (a)  of  this  section  if  the  State 
determines  that  there  are  extreme 
seasonal  climatic  conditions  that  make 
meeting  such  requirements  impractical. 

S  258.22    Disease  vector  control 

(a]  Hie  owner  or  operator  of  a 
municipal  solid  waste  landfill  unit  must 
prevent  or  control  on-site  populations  of 
disease  vectors  using  techniques 
appropriate  for  the  protection  of  human 
health  cmd  the  environment. 

(b)  For  purposes  of  this  section, 
"disease  vectors"  means  any  rodents, 
flies,  mosquitoes,  or  other  animals, 
including  insects,  capable  of 
transmitting  disease  to  humans. 

S  258.23    Explosive  gases  control 

(a)  The  owner  or  operator  of  a 
municipal  solid  waste  landfill  unit  shall 
ensure  that: 

(1}  The  concentration  of  methane  gas 
generated  by  the  facility  does  not 
exceed  25  percent  of  the  lower  explosive 
limit  for  methane  in  facility  structures 
(excluding  gas  control  or  recovery 
system  components);  and 

(2)  The  concentration  of  methane  gas 
does  not  exceed  the  lower  explosive 
limit  for  methane  at  the  facility  property 
boundary. 

(b)  The  owner  or  operator  of  a 
municipal  solid  waste  landfill  unit  must 
implement  a  routine  methcme  monitoring 


program  to  ensure  that  the  standards  of 
paragraph  (a)  of  this  section  are  met. 

(1)  The  type  and  frequency  of 
monitoring  must  be  determined  based 
on  the  following  factors: 

(i)  Soil  conditions; 

(ii)  The  hydrogeologic  conditions 
surrounding  the  disposal  site; 

(iii)  The  hydraulic  conditions 
surrounding  the  disposal  site;  and 

(iv)  The  location  of  facility  structiu^s 
and  property  boundaries. 

(2)  The  minimiiTn  frequency  of 
moidtoring  shall  be  quarterly. 

(c)  U  methane  gas  levels  exceeding 
the  limits  specified  in  paragraph  (a)  of 
this  section  are  detected,  the  owner  or 
operator  must: 

(1)  Take  all  necessary  steps  to  ensure 
immediate  protection  of  human  health; 

(2)  Immediately  notify  the  State  of  the 
methane  gas  levels  detected  and  the 
immediate  steps  taken  to  protect  human 
health;  and 

(3)  Witiiin  14  days,  submit  to  tiie  State 
for  approval  a  remediation  plan  for  the 
methane  gas  releases.  The  plan  shall 
describe  the  nature  and  extent  of  the 
problem  and  the  proposed  remedy.  The 
plan  shall  be  implemented  upon 
approval  by  the  State. 

(d)  As  used  in  this  section,  "lower 
explosive  limit"  means  the  lowest 
percent  by  volume  of  a  mixtiu«  of 
explosive  gases  in  air  that  will 
propagate  a  flame  at  25°C  and 
atmospheric  pressure. 

S  256.24    Air  criteria. 

(a)  A  municipal  solid  waste  landfill 
shall  not  violate  any  applicable 
requirements  developed  under  a  State 
Implementation  Plan  (SIP)  approved  or 
promulgated  by  the  Administrator 
pursuant  to  section  110  of  the  Clean  Air 
Act,  as  amended. 

(b)  Open  burning  of  solid  waste, 
except  for  the  infrequent  burning  of 
agricultural  wastes,  silvicultural  wastes, 
land-clearing  debris,  diseased  trees, 
debris  from  emergency  clean-up 
operations,  or  ordnance,  is  prohibited  at 
municipal  solid  waste  landfill  units. 

$256.25    Access  requirement 

The  owner  or  operator  of  a  municipal 
solid  waste  landfill  unit  must  control 
public  access  and  prevent  unauthorized 
vehicular  traffic  and  illegal  dumping  of 
wastes  to  protect  human  health  and  the 
environment  using  artificial  barriers, 
natural  barriers,  or  both,  as  appropriate. 

§  258.26    Run-on/run-oft  control  systems. 

(a)  The  owner  or  operator  of  a 
municipal  solid  waste  landfill  unit  must 
design,  construct  and  maintain: 
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(1)  A  ron-oo  control  •ystem  to  prevent 
flow  mto  the  active  portion  of  the 
landfill  daring  die  peak  discharge  form  a 
25-year  storm: 

(2)  A  run-off  control  ayatem  from  the 
active  portion  of  the  laitdfill  to  collect 
and  control  at  least  the  water  volume 
resulting  from  a  24-hour,  25-year  storm. 

(b)  Run-off  from  the  active  portion  of 
the  landfill  unit  must  be  handled  in 
accordance  with  i  2Sa27(a)  of  this  Part 


925S.27    Surfacai 

A  mimicipal  solid  waste  landfill  unit 
shall  not: 

(a)  Cause  a  discharge  of  pollutants 
into  waters  of  the  United  States, 
including  wetlands,  that  violates  airy 
requirements  of  the  Clean  Water  Act, 
including,  bat  not  limited  to.  the 
Natiooal  I\>Uatant  Discharge 
Blimmation  System  (NFDES) 
requirements,  pursuant  to  section  402. 

(b)  Cauae  the  discharge  of  a  nonpoint 
source  of  pollution  to  waters  of  the 
United  States,  including  wetlands,  that 
violates  any  requirement  of  an  area- 
wide  or  State-wide  water  quality 
management  |dan  that  haa  been 
approved  under  section  208  or  319  of  the 
Clean  Water  Act,  aa  amended. 

92S8.2S    Uquldaraatrfetiona. 

(a)  Bulk  or  mmcontainerized  liquid 
waste  may  not  be  placed  in  a  numicipal 
solid  waste  landfill  unit  unless: 

(1)  The  waste  is  household  waste 
other  than  septic  waste;  or 

(2}  The  waste  is  leachate  or  gas 
condensate  derived  from  the  municipal 
solid  waate  landfill  unit  and  the  landfill 
unit  is  equipped  with  a  composite  liner 
and  a  leachate  collection  system  that  is 
designed  and  constructed  to  maintain 
less  than  a  30-cm  depth  of  leachate  over 
the  liner. 

(b)  Containers  holding  liquid  waste 
may  not  be  placed  in  a  municipal  solid 
waste  landfill  unit  unLeas: 

(1)  The  container  is  a  small  container 
similar  in  rize  to  that  normally  found  in 
household  waste; 

(2)  The  container  is  designed  to  hold 
liquids  for  use  other  than  storage,  such 
as  a  battery  or  capacitor;  or 

(3)  The  waste  is  household  waste. 

(c)  As  used  in  diis  section: 

(1)  "Composite  bner"  means  a  system 
consisting  it  two  components;  the  upper 
component  most  consist  of  a  flexible 
membrane  liner  (FML).  the  lower 
component  must  consist  of  at  least  a 
three-foot  layer  of  compacted  soil  with  a 
hydraulic  conductivity  of  no  more  than 
1  XlO"^  cm/sec.  The  FML  component 
must  be  installed  in  direct  and  uniform 
contact  with  the  compacted  soil 
component  so  as  to  minimise  the 


migration  of  leachate  throu^  the  FML  if 
a  break  riiould  occur. 

(2)  "Liquid  waste"  means  any  waste 
material  that  is  determined  to  contain 
"free  Uquids"  as  defined  by  Mediod  9095 
(Paint  Filter  Liquids  Test),  as  described 
in  'Test  Methods  for  Evaluating  Solid 
Wastes,  Physical/Chemical  Methods" 
(EPA  Pub.  No.  SW-846  »)• 

(3)  "Leachate  recirculation"  means  the 
recycling  or  reintrodnctitm  of  leadiate 
into  or  on  a  municipal  sohd  waste 
landfill  unit. 

(4]  "Gas  condensate"  means  the  liquid 
generated  as  a  result  of  the  gas 
collection  and  recovery  process  at  the 
municipal  solid  waste  laiiadfiU  unit 

9  d99,xw    nvoonimepeig  retparwiwiiis. 

The  foDowing  infwmaticm  must  be 
recorded,  as  it  becomes  available,  and 
retained  by  the  owner  or  operator  of 
each  municipal  sohd  waste  landfill  unit: 

(a)  Any  monitoring,  testing,  or 
analytical  data  required  by  Subpart  E; 

(b)  Gas  monitoring  results  from 
monitoring  required  by  S  258.23  of  this 
part; 

(c)  Inspection  records,  training 
procedures,  and  notification  procedures 
required  in  9  258.20  of  this  part;  and 

(d)  Closure  and  post-closure  care 
plans  as  required  by  9  258.30(b]  and 
9  258.31(c)  of  this  part. 

9258.30   Clesuracrnsrla. 

(a)  The  owner  or  operator  of  a 
municipal  solid  waste  landfill  must  close 
each  landfill  unit  in  a  manner  that 
minimizes  the  need  for  further 
maintenance  and  minimizes  the  post- 
closure  formation  and  release  of 
leachate  and  explosive  gases  to  air, 
ground  water,  or  surface  water  to  the 
extent  necessary  to  protect  human 
health  and  the  environment. 

(b)  The  owner  or  operator  must 
prepare  a  written  plan  that  describes  the 
steps  necessary  to  close  all  units  of  the 
muncipal  solid  waste  landfill  at  any 
point  during  its  active  life  in  accordance 
with  the  closure  performance  standard 
in  9  258.30(a).  The  closure  plan,  at  a 
minimum,  must  include  the  following 
information: 

(1)  An  overall  description  of  the 
methods,  procedures,  and  processes  that 
will  be  used  to  close  each  unit  of  a 
municipal  solid  waste  landfill  in 
accordance  with  the  closure 
performance  standard  in  9  258.30(a]. 
including  procedures  for 
decontaminating  the  landfill; 

(2)  An  estimate  of  the  maximum 
extent  of  operation  that  will  be  open  at 


any  time  during  the  active  life  of  the 
landfill: 

(3)  An  estimate  of  the  maximum 
inventory  of  wastes  ever  on-site  over 
the  active  life  of  the  landfill; 

(4)  A  description  of  the  final  cover, 
designed  in  accordance  with 

99  258.40fb)  and  258.40(c),  and; 

(5)  A  schedule  for  completing  all 
activities  necessary  to  satisfy  the 
closure  performance  standard. 

(c)  The  closure  plan  nnut  be  prepared 
as  of  the  effective  date  oi  this  part,  or  by 
the  initial  rece4>t  of  sc^id  waste, 
whichever  is  later,  and  must  be 
approved  by  the  State.  Any  subsequent 
modificaticn  to  the  closure  plan  also 
must  be  sfqiroved  by  the  State.  A  copy 
of  the  most  recent  approved  closure  plan 
must  be  kept  at  the  facility  or  at  an 
alternate  location  designated  by  the 
owner  or  operator  until  cloaure  of  the 
municipal  solid  waste  landfill  has  been 
certified  in  accordance  with  9  258J0(e) 
and  the  owner  or  operatra'  has  been 
released  from  financial  assurance 
requirements  for  closure  under 

9  258.32(f). 

(d)  The  owner  or  operator  most  begin 
closure  activities  of  each  landfill  unit,  in 
accordance  with  the  approved  closure 
plan,  no  later  than  30  days  following  the 
final  receipt  of  wastes  at  that  landfill 
unit.  Extensions  of  the  deadline  for 
beginning  closure  may  be  granted  at  the 
discretion  of  the  State  if  the  owner  or 
operator  of  a  municipal  soHd  waste 
landfill  demonstrates  that  the  landfill 
will  not  pose  a  threat  to  human  health 
and  the  environment. 

(e)  Fcrilowing  closure  of  eadi 
municipal  solid  waste  landfiU  uidt,  the 
owner  or  operator  must  submit  to  the 
State  a  certification  that  objectively 
verifies  that  closure  has  been  completed 
in  accordance  with  the  approved  closure 
plan,  based  on  a  review  of  the  landfill 
unit  by  a  qualified  party. 
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9258.31    Poet-ctoaurai 

(a)  Following  closure  of  each 
municipal  solid  waste  landfill  unit  the 
owner  or  operator  must  condnct  two 
phases  of  poet-closure  care.  The  first 
phase  must  be  for  a  minimum  of  30 
years  and  consist  of  at  least  the 
following: 

(1)  Maintaining  the  integrity  and 
effectiveness  of  any  final  cover, 
including  making  repairs  to  the  cover  bh 
necessary  to  correct  the  effects  of 
settling,  subsidence,  erosion,  or  other 
events,  and  preventing  run-on  and  run- 
off from  eroding  or  otherwise  damaging 
the  final  coven 

(2)  Maintaining  and  operating  the 
leachate  collection  system  in 
accordance  with  tfie  requirements  in 


§  258.40(aHb),  if  applicable,  until 
leachate^  no  longer  is  generated; 

(3)  Monitoring  the  ground-water  in 
accordance  with  the  requirements  of 
{  25&.S0  and  maintaining  the  ground- 
water monitoring  syatem;  and, 

(4)  Maintaining  and  operating  the  gas 
monitoring  system  in  accordance  with 
the  requirements  of  §  258.23. 

(b)  Following  the  period  described  in 
S  258.31(a),  the  owner  or  operator  must 
conduct  a  second  phase  of  post-closure 
care  at  each  municipal  solid  waste 
landfill  unit  that  consists  of,  at  a 
minimum,  ground-water  monitoring  and 
gas  monitoring.  The  length  of  this  period 
is  determined  by  the  State  and  must  be 
sunicient  to  protect  human  health  and 
the  environment. 

(c)  The  owner  or  operator  of  a 
municipal  solid  waste  landfill  must 
prepare  a  written  post-closure  plan  that 
describes  monitoring  and  routine 
maintenance  activities  that  will  be 
carried  out  during  each  phase  of  the 
post-closure  care  period  in  accordance 
with  the  requirements  of  5  258.31(a)  and 
(b).  The  post-closure  plan  must  include, 
at  a  minimum,  the  following  information: 

(1)  A  description  of  the  monitoring 
and  maintenance  activities  required  in 

§  258.31  (a)  and  (b)  for  each  unit,  and  the 
frequency  at  which  these  activities  will 
be  performed; 

(2)  Name,  address,  and  telephone 
number  of  the  person  or  office  to  contact 
about  the  facility  during  both  phases  of 
the  post-closure  period;  and 

(3)  A  description  of  the  planned  uses 
of  the  property  diuing  both  phases  of  the 
post-closuire  care  period.  Post-closure 
use  of  the  property  must  never  be 
allowed  to  disturb  the  integrity  of  the 
final  cover,  liner(s),  or  any  other 
components  of  the  containment  system, 
or  the  function  of  the  monitoring 
systems,  unless,  upon  the  demonstration 
by  the  owner  or  operator,  the  State 
detenranes  that  the  activities  will  not 
increase  the  potential  threat  to  himian 
health  or  the  environment  or  the 
disturbance  is  necessary  to  reduce  a 
threat  to  human  health  or  the 
environment.  The  owner  or  operator 
must  obtain  approval  from  the  State  in 
order  to  remove  any  wastes  or  waste 
residues,  the  Kner,  or  contaminated  soils 
from  the  land. 

(d)  The  post-closure  plan  must  be 
prepared  as  of  the  effective  date  of  the 
rule,  or  by  the  initial  receipt  of  solid 
waste,  whichever  is  later,  and  must  be 
approved  by  the  State.  Any  subsequent 
modiflcation  to  the  post-closure  plcm 
must  also  be  approved  by  the  State.  A 
copy  of  the  most  recent  approved  post- 
closure  plan  must  be  kept  at  the  facility 
or  at  an  alternate  location  designated  by 
the  owner  or  operator  until  completion 


of  the  post-closure  care  period  has  been 
certiHed  in  accordance  with  S  258.31(f) 
and  the  owner  or  operator  has  been 
released  from  financial  assurance  for 
post-closure  care  under  §  258.32(g). 

(e)  Following  closure  of  the  entire 
municipal  solid  waste  landfill,  the  owner 
or  operator  must  record  a  notation  on 
the  deed  to  the  landfill  property,  or  some 
other  instnmient  that  is  normally 
examined  during  title  search.  The  owner 
or  operator  may  request  permission  from 
the  State  to  remove  the  notation  from 
the  deed  if  all  wastes  are  removed  from 
the  facility  in  accordance  with 
paragraph  (c)(3)  of  this  section.  The 
notation  on  the  deed  must  in  perpetuity 
notify  any  potential  purchaser  of  the 
property  that 

(1)  The  land  has  been  used  as  a 
municipal  solid  waste  landfill;  and 

(2)  Its  use  is  restricted  under 
paragraph  (c)(3)  of  this  section. 

(f)  Following  completion  of  the  two- 
phase  post-closure  care  period  for  each 
unit,  the  owner  or  operator  of  an 
MSWLF  must  submit  to  the  State  a 
certification  that  objectively  verifies 
that  both  phases  of  post-closure  care 
have  been  completed  in  accordance 
with  the  approved  post-closure  plan, 
based  on  a  review  of  the  landfill  unit  by 
a  qualified  party. 

§  258.32    Financial  assurance  crRarta. 

(a)  The  requirements  of  this  section 
apply  to  the  owner  and  operator  of  each 
mimicpal  solid  waste  landfill  except  an 
owner  or  operator  who  is  a  State  or 
Federal  government  entity  whose  debts 
and  liabilities  are  the  debts  and 
liabiUties  of  a  State  or  the  United  States. 

(b)  The  owner  or  operator  must  have  a 
detailed  written  estimate,  in  current 
dollars,  of  the  cost  of  hiring  a  third  party 
to  close  the  municipal  solid  waste 
landfill  in  accordance  with  the  closure 
plan  developed  to  satisfy  the  closure 
requirements  in  §  258.30  of  this  part 

(1)  The  estimate  must  equal  the  cost  of 
closing  the  landfill  at  the  point  in  the 
municipal  soUd  waste  landfill's  active 
life  when  the  extent  and  maimer  of  its 
operation  would  make  closure  the  most 
expensive,  as  indicated  by  its  closure 
plan  (see  9  258.30(b)  of  this  part). 

(2)  During  the  active  life  of  the 
municipal  solid  waste  landfill,  the  owner 
or  operator  must  annually  adjust  the 
closure  cost  estimate  for  inflation. 

(3)  The  owner  or  operator  must 
increase  the  closure  cost  estimate  and 
the  amoimt  of  financial  assurance 
provided  under  paragraph  (f)  of  this 
section  if  changes  to  the  closure  plan  or 
landfill  conditions  increase  the 
maximum  cost  of  closure  at  any  time 
over  the  active  life  of  the  municipal 
solid  waste  landfill. 


(4)  Tlie  owner  or  operator  may  request 
a  reduction  in  the  closure  cost  estimate 
and  the  amount  of  financial  assurance 
provided  under  paragraph  (f)  of  this 
section  if  he  can  demonstrate  that  the 
cost  estimate  exceeds  the  maximum  cost 
of  closure  at  any  time  over  the  life  of  the 
landfill. 

(5)  The  owner  or  operator  must  keep  a 
copy  of  the  latest  closure  cost  estimate 
at  the  landfill  until  the  owner  or 
operator  has  been  notified  by  the  State 
that  he  has  been  released  from  closure 
financial  assurance  requirements  under 
paragraph  (f)  of  this  section. 

(c)  The  owner  or  operator  must  have  a 
detailed  written  estimate,  in  current 
dollars,  of  the  cost  of  hiring  a  third  party 
to  conduct  each  phase  of  poet-closure 
monitoring  and  maintenance  of  the 
municipal  solid  waste  landfill  in 
accordance  with  the  post-closure  plan 
developed  to  satisfy  the  post-closure 
requirements  in  {  258.31  (a)  and  (b)  of 
this  part  The  post-closure  cost  estimate 
for  each  phase  of  post-closore  care  used 
to  demonstrate  financial  assurance  in 
paragraph  (g)  of  this  secti<m  is 
calculated  by  multiplying  the  annual 
cost  estimate  for  each  phase  of  i>ost- 
closure  care  by  the  number  of  years  of 
post-closure  care  required  in  that  phase. 

(1)  The  cost  estimate  for  each  phase  of 
post-closure  care  must  be  based  on  the 
most  expensive  costs  of  post-closure 
care  during  that  phase. 

(2)  During  the  active  life  of  the 
municipal  solid  waste  landfill,  the  owner 
or  operator  must  annually  adjust  the 
post-closure  cost  estimate  for  inflation. 

(3)  The  owner  or  operator  must 
increase  the  amount  of  the  post-closure 
care  cost  estimate  and  the  amount  of 
financial  assurance  provided  under 
paragraph  (g)  of  this  section  if  changes 
in  the  post-closure  plan  or  landfill 
conditions  increase  the  maximum  costs 
of  post-closure  care. 

(4)  The  owner  or  operator  may  request 
a  reduction  in  the  post-closure  cost 
estimate  and  the  amount  of  financial 
assurance  provided  under  paragraph  (g) 
of  this  section  if  he  can  demonstrate  that 
the  cost  estimate  exceeds  the  maximum 
costs  of  post-closure  care  remaining 
over  the  post-closure  care  period. 

(5)  The  owner  or  operator  must  keep  a 
copy  of  the  latest  post-closure  care  cost 
estimate  at  the  landfill  until  he  has  been 
notified  by  the  State  that  he  has  been 
released  from  post-closure  financial 
assurance  requirements  for  the  entire 
landfill  under  paragraph  (g)  of  this 
section. 

(d)  An  owner  or  operator  of  a 
municipal  solid  waste  landfill  required 
to  undertake  a  corrective  action 
program  under  §  258.58  of  this  part  must 
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have  a  detailed  written  estimate,  in 
current  dollars,  of  the  cost  of  hiring  a 
third  party  to  perform  the  corrective 
action  in  accordance  with  the  program 
required  under  1 258.58  of  this  part  The 
corrective  action  cost  estimate  is 
calculated  by  multiplying  the  annual 
costs  of  corrective  action  by  the  number 
of  years  of  the  corrective  action 
program. 

(1)  The  owner  or  operator  must 
annually  adjust  the  estimate  for  inflation 
until  the  corrective  action  program  is 
completed. 

(2)  The  owner  or  operator  must 
increase  the  amount  of  the  corrective 
action  cost  estimate  and  the  amount  of 
financial  assurance  provided  under 
paragraph  (h)  of  this  section  if  the 
annual  corrective  action  costs,  in 
current  dollars,  for  the  remaining  period 
over  whidi  corrective  action  wrill  be 
conducted  exceed  the  cost  estimate. 

(3)  The  owner  or  operator  may  request 
a  reduction  in  the  amount  of  the 
corrective  action  cost  estimate  and  the 
amount  of  financial  assurance  provided 
under  paragraph  (h)  of  this  section  if  he 
demonstrates  that  tiie  cost  estimate 
exceeds  the  maximum  remaining  costs 
of  corrective  action. 

(4)  The  owner  or  operator  must  keep  a 
copy  of  the  latest  estimate  of  the  costs 
of  performing  corrective  action  at  the 
landfill  until  he  has  been  notified  by  the 
State  that  he  has  been  released  from 
corrective  action  financial  assurance 
requirements  under  paragraph  (h)  of  this 
section. 

(e)  The  medianisms  used  to 
demonstrate  financial  assurance  under 
this  section  must  ensure  that  the  funds 
necessary  to  meet  the  costs  of  closure, 
post-closure  c€ue,  and  corrective  action 
for  known  releases  will  be  available  in  a 
timely  manner  whenever  they  are 
needed.  Financial  assurance 
requirements  must  satisfy  the  following 
criteria: 

(1)  The  financial  assurance 
medianisms  must  ensure  that  the 
amount  of  funds  ensured  is  sufficient  to 
cover  the  costs  of  closure,  post-closure 
care,  and  corrective  action  for  known 
releases  when  needed; 

(2)  The  financial  assurance 
mechanisms  must  ensure  that  funds  will 
be  available  in  a  timely  fashion  when 
needed: 

(3)  The  financial  assurance 
mechanisms  must  guarantee  the 
availability  of  the  required  amount  of 
coverage  from  the  effective  date  of  these 
requirements  or  prior  to  the  initial 
receipt  of  solid  waste,  whichever  is 
later,  until  the  owner  or  operator 
establishes  an  alternative  financial 
assurance  mechanism  or  is  released 
from  the  financial  assurance 


requirements  under  paragraphs  (f).  (g], 
and  (h)  of  this  section: 

(4)  llie  financial  assurance 
mechanisms  that  may  be  used  to  satisfy 
the  requirements  in  paragraphs  (f),  (g), 
and  (h)  of  this  section  must  provide 
flexibility  to  the  owner  or  operator  and 

(5)  The  financial  assurance 
medianisms  must  be  legally  valid  and 
binding  and  enforceable  under  State  and 
Federal  law. 

(f)  The  owner  or  operator  of  each 
munidpal  solid  waste  landfill  must 
establish,  in  a  manner  in  accordance 
with  paragraph  (e)  of  this  section, 
finandal  assurance  for  dosure  of  the 
landfill,  in  an  amount  equal  to  the  most 
recent  closure  cost  estimate  prepared  in 
accordance  with  paragraph  (b)  of  this 
section.  The  owner  or  operator  must 
provide  continuous  coverage  for  closure 
until  released  from  financial  assurance 
requirements  in  accordance  with  this 
paragraph.  The  owner  or  operator  may 
be  released  bom  financial  assurance 
requirements  for  closure  after  the  State 
has  received  certification  that  closure 
has  been  completed  in  accordance  with 
the  approved  dosure  plan,  as  required 
under  S  258.30(e)  of  this  part.  Following 
receipt  of  the  closure  certification,  the 
State  will 

(1)  Notify  the  owner  or  operator  in 
writing  that  he/she  is  no  longer  required 
to  maintain  finandal  assurance  for 
dosure,  on 

(2)  Provide  the  owner  or  operator  with 
a  detailed  written  statement  of  any 
reason  to  believe  that  closiire  has  not 
been  conducted  in  accordance  with  the 
approved  closure  plan. 

(g)  The  owner  or  operator  of  each 
munidpal  solid  waste  landfill  must 
establish,  in  a  manner  in  accordance 
with  paragraph  (e)  of  this  section, 
financial  assurance  for  the  costs  of  each 
phase  of  post-dosure  care  as  required 
under  S  258.31  (a)  and  (b)  of  this  part,  in 
an  amount  equal  to  the  sum  of  the  most 
recent  cost  estimates  for  each  phase  of 
post-dosure  care,  prepared  in 
accordance  with  paragraph  (c)  of  this 
section.  The  owner  or  operator  must 
provide  continuous  coverage  for  post- 
dosure  care  until  released  from 
finandal  assurance  requirements  for 
post-dosure  care  under  paragraph 

i  25&31(g)  of  this  section.  The  owner  or 
operator  may  be  released  bom  financial 
assurance  requirements  for  post-dosure 
care  requirements  after  the  State  has 
received  a  certification  that  the  two- 
phase  post-dosure  care  period  has  been 
completed  in  in  accordance  with  the 
approved  plan,  as  required  under 
{  258.31(f)  of  this  part  Following  receipt 
of  the  post-dosure  care  certification,  the 
State  will: 


(1)  Notify  the  owner  or  operator  in 
writing  that  he  is  no  longer  required  to 
maintain  financial  assurance  for  post- 
dosure  care,  or, 

(2)  Provide  the  owner  or  operator  with 
a  detailed  written  statement  of  any 
reason  to  believe  that  post-closure  care 
has  not  been  conducted  in  accordance 
with  the  approved  post-dosure  plan. 

(h)  The  owner  or  operator  of  each 
municipal  solid  waste  landfill  required 
to  undertake  a  corrective  action 
program  under  {  258.58  of  this  part  must 
establish,  in  a  manner  in  accordance 
with  paragraph  (e)  of  this  section, 
financial  assurance  for  the  most  recent 
corrective  action  program,  in  an  amount 
equal  to  the  corrective  action  cost 
estimate  prepared  in  accordance  with 
paragraph  (d)  of  this  section.  The  owner 
or  operator  must  provide  continuous 
coverage  for  corrective  action  until 
released  from  financial  assurance 
requirements  for  corrective  action  in 
accordance  with  this  paragraph.  The 
owner  or  operator  may  be  released  from 
finandal  assurance  requirements  for 
corrective  action  after  the  State  has 
received  certification  that  the  corrective 
action  remedy  has  been  completed  in 
accordance  with  the  approved 
corrective  plan,  as  required  by 
9  25a58(e)  of  this  part.  Following  receipt 
of  the  corrective  action  certification,  the 
State  will: 

(1)  Notify  the  owner  or  operator  in 
writing  that  he  is  no  longer  required  to 
maintain  finandal  assurance  for 
corrective  action,  on 

(2)  Provide  the  owner  or  operator  with 
a  detailed  written  statement  of  any 
reason  to  believe  that  corrective  action 
has  not  been  completed  in  accordance 
with  the  approved  corrective  action 
plan. 

SS  25a.39-25<J9    [RMarvedl. 

Subpart  D— Design  Crttmla 

S  258.40    DMign  Crttaria. 

(a)  New  municipal  solid  waste  landfill 
units  must  be  designed  with  liners, 
leachate  collection  systems,  and  final 
cover  systems,  as  necessary,  to  ensure 
that  the  design  goal  established  under 
paragraph  (b)  of  this  section  is  met  in 
the  aquiiFer  at  the  waste  management 
unit  boundary,  or  an  alternative 
boundary,  as  specified  by  the  State 
under  paragraph  (d)  of  this  section. 

(b)  The  State  must  establish  a  design 
goal  for  new  MSWLF  units.  This  design 
shall,  at  a  mintiniiin,  achieve  a  ground- 
water carcinogenic  risk  level  with  an 
excess  lifetime  cancer  risk  level  (due  to 
continuous  lifetime  exposure)  within  the 
1 X 10-*  to  1  xlO"*  range. 
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[Note  to  i  25840(b):  EPA  ii  considering 
altematiYes  to  the  1 X 10"*  to  1 X 10" ♦risk 
range.  The  Agency  tpecifically  requests 
comment  on  a  fixed  risk  level  of  IX  10~*  or  an 
upper  bound  risk  level  of  1  x  10'^  (with  the 
States  having  discretion  to  be  more  stringent] 
as  alternatives  to  the  proposed  risk  range.  A 
fixed  risk  level  of  1  x  10~*  would  provide  a 
uniform  level  of  protection  across  all  States. 
On  the  other  hand,  setting  an  upper  bound 
risk  level  of  1  X10~*  would  allow  States 
greater  flexibility  in  establishing  more 
stringent  risk  levels  based  on  site  specific 
conditions]. 

(c)  When  establishing  the  design 
necessary  to  comply  with  paragraph  (a) 
of  this  section,  the  State  shaU  consider 
at  least  the  following  factors: 

(1)  The  hydrogeologic  characteristics 
of  the  facility  and  surrounding  land; 

(2)  The  climatic  factors  of  the  area; 

(3)  The  volume  and  physical 
characteristics  of  the  leachate; 

(4)  Promixity  of  gound-water  users; 
and 

(5)  Quality  of  gnnmd  water. 

(d)  A  State  may  establish  an 
alternative  boundary  to  be  used  in  lieu 
of  the  waste  management  unit 
boundary.  The  alt«native  boimdary 
shall  not  exceed  ISO  meters  from  the 
waste  management  imit  boundary  and 
shall  be  located  on  land  owned  by  the 
owner  or  operator  of  the  MSWLF.  The 
establishment  of  the  alternative 
boundary  shall  be  based  on  analysis 
and  consideration  of  at  least  the 
following  factors: 

(1]  The  hydrogeologic  characteristics 
of  the  facility  and  surrounding  land; 

(2)  The  volume  and  physical  and 
chemical  characteristics  of  the  leachate; 

(3)  The  quantity,  quality,  and  direction 
of  flow  of  ground  water 

(4)  The  proximity  and  withdrawal  rate 
of  the  ground-water  users; 

(5)  "Hie  availabihty  of  alternative 
drinking  water  supplies; 

(6)  The  existing  quality  of  the  ground 
water,  including  odier  sources  of 
contamination  and  dieir  cinnulative 
impacts  on  the  ground  water; 

(7)  Public  health,  safety,  and  welfare 
effects;  and 

(8)  Practicable  capability  of  the  owner 
or  operator. 

(e)  Existing  municipal  solid  waste 
lanc^  units  must  be  equipped  at 
closure  with  a  final  cover  system  that  is 
designed  to  prevent  infiltration  of  liquid 
throu^  the  cover  and  into  the  waste. 

SS25M1-25M9    [RMarvad] 

Subpart  E— Ground-Water  Monitoring 
and  Corrective  Action 


iZB»JSO 

(a)  The  reqturements  in  this  Part  apply 
to  municipal  solid  waste  landfill  units. 


except  as  provided  in  paragraph  (b]  of 
this  section. 

(b)  Groimd-water  monitoring 
requirements  under  S  258.51  tlut)ugh 

§  258.55  of  this  Part  will  be  suspended 
for  an  MSWLF  unit  if  the  owner  or 
operator  can  demonstrate  to  the  State 
that  there  is  no  potential  for  migration  of 
hazardous  constituents  from  that  unit  to 
the  uppermost  aquifer  during  the  active 
life,  including  the  closure  period,  of  the 
unit  and  during  post-closure  care.  Tliis 
demonstration  must  be  certified  by  a 
qualified  geologist  or  geotechnical 
engineer,  emd  must  incorporate  reliable 
site-specific  data.  If  detailed 
hydrogeologic  data  are  unavailable,  the 
owner  or  operator  must  provide  an 
adequate  margin  of  safety  in  the 
prediction  of  potential  migration  of 
hazardous  constituents  by  basing  such 
predictions  on  assumptions  that 
maximize  the  rate  of  hazardous 
consitutent  migration. 

(c)  Within  6  months  of  the  effective 
date  of  the  rule,  the  State  must  specify  a 
schedule  for  the  owners  or  operators  of 
MSWLF  units  to  comply  wiA  the 
ground-water  monitoring  requirements 
specified  in  SS  258.51-258.55.  This 
schedule  must  be  specified  to  ensure 
that  25  percent  of  MSWLF  units  are  in 
compliance  within  2  years  of  the 
effective  date  of  this  rule;  50  percent 
(50%)  of  landfill  units  are  in  compliance 
within  3  years  of  the  effective  date  of 
this  rule;  75  percent  of  the  landfill  tmits 
are  in  compUance  within  4  years  of  the 
effective  date  of  this  rule:  and  all  landfill 
units  are  in  compliance  within  5  years  of 
the  effective  date  of  this  rule.  In  setting 
the  compliance  schedule,  the  State  must 
consider  potential  risks  posed  by  the 
MSWLF  unit  to  human  health  and  the 
environment  The  following  factors 
should  be  considered  in  determining 
potential  risk: 

(1)  Proximity  of  human  and 
environmental  receptors; 
(2}  Design  of  the  landfill  tmit; 

(3)  Age  of  the  landfill  unit;  and 

(4)  Resource  value  of  the  underiying 
aquifer,  including: 

(i]  Current  and  future  uses; 

(ii)  Proximity  and  withdrawal  rate  of 
users;  and 

(iii)  Ground-water  quality  and 
quantity. 

(d)  If  the  State  does  not  set  a  schedule 
for  compUance  as  specified  in  paragraph 
(c)  of  this  Section,  the  following 
compliance  schedule  shall  apply: 

(1}  Existing  landfill  units  less  than  1 
mile  from  a  drinking  water  intake 
(surface  or  subsurface)  must  be  in 
compliance  with  the  ground-water 
monitoring  requirements  specified  in 
S  S  258.51-258.55  within  3  years  of  the 
effective  date  of  this  rule; 


(2)  Existing  landfill  units  greater  than 

1  mile  but  less  than  2  miles  from  a 
drinking  water  intake  [surface  or 
subsurface]  must  be  in  compliance  with 
the  ground-water  monitoring 
requirements  specified  in  S  S  258.51- 
258.55  within  4  years  of  the  effective 
date  of  this  rule; 

(3)  Existing  landfill  units  greater  than 

2  miles  from  a  drinking  water  intake 
(surface  or  subsurface)  must  be  in 
compliance  with  the  ground-water 
monitoring  requirements  specified  in 
S  S  258.51-258.55  within  5  years  of  the 
effective  date  of  this  rule;  and 

(4)  A  new  landfill  unit  must  be  in 
compliance  with  the  ground-water 
monitoring  requirements  specified  in 
S  S  258.51-258.55  before  waste  can  be 
placed  in  the  unit 

(e)  Once  established  at  a  unit,  grotmd- 
water  monitoring  shall  be  conducted 
throughout  the  active  life  and  post- 
closure  care  of  that  mtmicipal  solid 
waste  landfill  unit  as  specified  in 
§258.31. 

§  258.51    Ground-water  monttortng 
systems. 

(a)  A  ground-water  monitoring  well 
system  approved  by  the  State  must  be 
installed  at  the  closest  pacticable 
distance  from  the  waste  management 
unit  boundary  or  the  alternative 
boimdary  specified  by  the  State  under 
S  258.40.  Where  subsurface  conditions 
cause  hazardous  constituents  to  migrate 
horizontally  past  the  boundary  spedfied 
imder  this  paragraph  before  descending 
to  the  uppermost  aquifer,  the  State  can 
designate  another  appropriate 
downgradient  location  for  the  ground- 
water monitoring  wells. 

(b)  A  ground-water  monitoring  system 
must  consist  of  a  sufficient  number  of 
wells,  installed  at  appropriate  locations 
and  depths,  to  yield  ground-water 
samples  fit>m  the  uppermost  aquifer 
that: 

(1)  Represent  the  quality  of 
background  grotmd  water  that  has  not 
been  affected  by  leakage  from  a  landfill 
unit;  and 

(2)  Represent  the  quality  of  grotmd 
water  passing  the  locations  specified 
under  paragraph  (a)  of  this  section. 

(c)  If  approved  by  the  State,  separate 
groimd-water  monitoring  systems  are 
not  required  for  each  landfill  unit  when 
the  facility  has  several  landfill  units, 
provided  the  multi-unit  ground-water 
monitoring  system  will  be  as  protective 
of  hiunan  health  and  the  environment  as 
individual  monitoring  systems  for  each 
unit. 

(d)  Monitoring  wells  must  be  cased  in 
a  manner  that  maintains  the  integrity  of 
the  monitoring  well  bore  hole.  This 
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casing  must  be  screened  or  perforated 
and  packed  with  gravel  or  sand,  where 
necessary,  to  enable  collection  of 
ground-water  samples.  The  annular 
space  (i.e..  the  space  between  the  bore 
hole  and  well  casing)  above  the 
sampling  depth  must  be  sealed  to 
prevent  contamination  of  samples  and 
the  ground  water. 

(1)  The  design,  installation, 
development,  and  decommission  of  any 
monitoring  wells,  piezometers  and  other 
measurement  sampling,  and  analytical 
devices  must  be  documented  in  the 
operating  record;  and 

(2)  The  monitoring  wells,  piezometers, 
and  other  measiuvment  sampling,  and 
analytical  devices  must  be  operated  and 
maintained  so  that  they  perform  to 
design  specifications  throughout  the  life 
of  the  monitoring  program. 

(e)  The  number,  spacing,  and  depths 
of  monitoring  systems  shall  be  proposed 
by  the  owner  or  operator  and  approved 
by  the  State  based  upon  site-specific 
technical  information  that  must  be 
developed  by  the  owner  or  operator  and 
must  include  thorough  characterization 
of: 

(1)  Aquifer  thickness,  flow  rate,  and 
flow  direction;  and 

(2]  Satiu-ated  and  unsaturated 
geologic  units  and  fill  materials 
overlying  the  uppermost  aquifer, 
including,  but  not  limited  to: 
thicknesses,  stratigraphy,  lithology, 
hydraulic  conductivities,  and  porosities. 

S2S«^    Detonninatlon  of  ground-watw 


(a]  The  State  must  establish,  before  a 
Phase  I  monitoring  program  is  initiated, 
ground-water  trigger  levels  that  are 
protective  of  human  health  and  the 
environment  for  all  Appendix  II 
constituents. 

(b)  The  levels  are  to  be  specified  by 
the  State  as: 

(1)  Maximum  Contaminant  Level 
(MGL)  promulgated  under  9 1412  of  the 
Safe  Drinking  Water  Act  (codified) 
under  40  CFR  Part  141.  Subpart  B;  or 

(2)  For  constituents  for  which  MCLs 
have  not  been  promulgated,  an 
appropriate  health-based  level 
established  by  the  State  that  satisfies 
the  foUowing  criteria: 

(i)  The  level  is  derived  in  a  manner 
consistent  with  Agency  guidelines  for 
assessing  the  health  risks  of 
environmental  pollutants  (51  FR  33992. 
34006.  34014.  34028); 

(ii)  Is  based  on  scientifically  valid 
studies  conducted  in  accordance  with 
the  Toxic  Substances  Control  Act  Good 
Laboratory  Practice  Standards  (40  CFR 
Part  792)  or  equivalent; 

(iii)  For  carcinogens,  the  level 
represents  a  concentration  associated 


with  an  excess  lifetime  cancer  risk  level 
(due  to  continuous  lifetime  exposure) 
within  the  1 X 10"  ♦  to  1 X 10' '  range;  and 

(iv)  For  systemic  toxicants,  the  level 
represents  a  concentration  to  which  the 
human  population  (including  sensitive 
subgroups)  could  be  exposed  to  on  a 
daily  basis  that  is  likely  to  be  without 
appreciable  risk  of  deleterious  effects 
during  a  lifetime. 

[Note  to  S  2S&52(b)(2)(iii):  EPA  U 
conaidering  alternatives  to  the  1  X10~*  to 
1 X 10'^  risk  range.  The  Agency  Bpecifically 
requests  comment  on  a  fixed  risk  level  of 
1 X  10~  *  or  an  upper  bound  risk  level  of 
1 X  10~  *  (with  the  States  having  discretion  to 
be  more  stringent)  as  altemativea  to  the 
proposed  risk  range.  A  fixed  risk  level  of 
1 X  10~*  would  provide  a  unifonn  level  of 
protecti(m  across  all  States.  On  the  other 
hand,  setting  an  upper  bound  risk  level  of 
1 X  10~  *  would  allow  States  greater  flexibility 
in  establishing  more  stringent  risk  levels 
based  on  sits  specific  conditions]. 

(3)  For  constituents  for  which  no 
health-based  level  is  available  that 
meets  the  criteria  in  S  258.52(a)(1)  or  (2) 
the  State  may  establish  a  trigger  level 
that  shall  be: 

(i)  An  indicator  for  protection  of 
human  health  and  the  environment, 
using  the  exposure  assumptions 
specified  under  S  258.52(a)(2).  or 

(ii)  The  background  concentration. 

(4)  For  constituents  for  which  the 
background  level  is  higher  than  health- 
based  levels  established  under 

S  25&52(b)(l)-(3).  the  trigger  level  shall 
be  the  back^tmd  concentration. 

$259.53    Qround-watf  aampWng and 
anaiyaia  requhrwnenta. 

(a)  The  ground-water  monitoring 
program  must  include  consistent 
sampling  and  analysis  procedures  that 
are  designed  to  ensure  monitoring 
results  that  provide  an  accurate 
representation  of  ground-water  quality 
at  the  background  and  downgradient 
wells  installed  in  compliance  with 

9  258.51(b)  of  this  part  At  a  minimum, 
the  program  must  be  documented  in  the 
operating  record  and  must  include 
procedures  and  techniques  for 

(1)  Sample  collection; 

(2)  Sample  preservation  and  shipment 

(3)  Analytical  procedures; 

(4)  Chain  of  custody  control;  and 

(5)  Quality  assurance  and  quality 
control. 

(b)  The  ground-water  monitoring 
program  must  include  sampling  and 
analytical  methods  that  are  appropriate 
for  groimd-water  sampling  and  that 
accurately  measure  hazardous 
constituents  and  other  monitoring 
parameters  in  ground-water  samples. 

(c)  The  sampling  procedures  and 
fi^quency  must  be  protective  of  human 
health  and  the  environment.  The 


sampling  requirement  must  ensure  that 
the  statistical  procedure  used  to 
evaluate  samples  has  an  acceptably  low 
probability  of  failing  to  identify 
contamination. 

(d)  Groimd-water  elevations  must  be 
measured  in  each  well  immediately 
prior  to  sampling.The  owner  or  operator 
must  determine  the  rate  and  direction  of 
ground-water  flow  in  the  uppermost 
aquifer  each  time  groimd-water  gradient 
changes  as  indicated  by  previous 
sampling  period  elevation  mesurements. 

(e)  The  owner  or  operator  must 
establish  backgroimd  ground-water 
quality  on  a  hydraulically  upgradient 
well(s)  for  eadi  of  the  monitoring 
parameters  or  constituents  required  in 
the  particular  ground/water  monitoring 
program  that  applies  to  the  municipal 
solid  waste  landfill  unit  as  determined 
under  9  258.54(a),  or  9  258.55(a]  of  this 
part  The  minimum  number  of  samples 
used  to  estabUsh  backgroimd  ground- 
water quality  must  be  consistent  with 
the  appropriate  statistical  procedures 
determined  pursuant  to  paragraph  (h)  of 
this  section. 

(f)  Background  ground-water  quality 
at  existing  units  may  be  based  on 
sampling  of  wells  that  are  not 
upgradient  from  the  waste  management 
area  where: 

(1)  Hydrogeologic  conditions  do  not 
allow  the  owner  or  operator  to 
determine  what  wells  are  upgradient 
and 

(2)  Sampling  at  other  wells  will 
provide  an  indication  of  background 
ground-water  quality  that  is  as 
representative  or  more  representative 
than  that  provided  by  upgradient  wells. 

(g)  The  State  may  determine  alternate 
background  ground-water  quality  on  a 
site-specific  basis  if  true  background 
ground-water  quality  cannot  be  detected 
on  site.  The  alternate  background 
ground-water  quality  should  be  based 
on  monitoring  data  from  the  uppermost 
aquifer  that  is  available  to  the  State. 

(h)  Statistical  procedures  are  as 
follows: 

(1)  Ground-water  monitoring  data  for 
each  phase  of  the  monitoring  programs 
of  99  258.54.  258^5  and  any  oUier 
applicable  section  of  this  rule  will  be 
coUected  from  background  wells  (except 
as  allowed  in  9  258.53(g)),  and  at 
monitoring  wells  as  specified  pursuant 
to  9  258.53(a).  Based  on  the  site-specific 
conditions  identified  in  9  258.54(c),  the 
owner  or  operator  must  select  the 
appropriate  statistical  procedure  to 
determine  if  a  statistically  significant 
increase  over  background  value  for  each 
parameter  or  constituent  has  occurred. 

(2)  The  owner  or  operator  must 
employ  one  of  the  foUowing  statistical 


procedures,  in  combination  with  the 
designated  sampling  requirement,  to 
determine  a  statistically  significant 
increase: 

(i)  A  parametric  analysis  of  variance 
(ANOVA)  followed  by  multiple 
comparisons  procedures  to  identify 
statistically  significant  evidence  of 
contamination.  The  procedure  must 
include  estimation  and  testing  of  the 
contrasts  between  each  downgradient 
well's  mean  and  the  background  mean 
level  for  each  constituent; 

(ii]  An  analysis  of  variance  based  on 
ranks  followed  by  multiple  comparisons 
procedures  to  identify  statistically 
significant  evidence  of  contamination. 
The  procedure  must  include  estimation 
and  testing  of  the  contrasts  between 
each  downgradient  well's  mean  and  the 
background  mean  level  for  each 
constituent; 

(iii)  Tolerance  or  prediction  interval 
procedure  in  which  a  tolerance  interval 
for  each  constituent  is  established  from 
the  distribution  of  the  background  data, 
and  the  level  of  each  constituent  in  each 
downgradient  well  is  compared  to  the 
upper  tolerance  or  prediction  limit; 

(iv)  A  control  chart  approach  that 
gives  control  limits  for  each  constituent; 
and 

(v]  Another  statistical  test  procedure 
that  is  protective  of  human  health  and 
the  environment  and  meets  the  ground- 
water protection  standard  of  §  258.52(b]. 

(3)  The  State  may  estabHsh  an 
alternative  sampling  procedure  and 
statistical  test  for  any  of  the 
constituents  listed  in  Appendix  II  or 
parameters  listed  in  i  258.54(b],  as 
required  to  protect  humtm  health  and 
the  environment  Factors  to  consider  for 
establishing  this  alternative  statistical 
procedure  include: 

(i]  If  the  distributions  for  different 
constituents  differ,  more  than  one 
procedure  may  be  needed.  The  owner  or 
operator  must  show  that  the  normal 
distribution  is  not  appropriate  if  using  a 
nonparametric  or  other  methodology  not 
requiring  an  assumption  of  normality. 
For  any  statistic  not  based  on  a  normal 
distribution,  a  goodness  of  fit  test  shall 
be  conducted  to  demonstrate  that  the 
normal  distribution  is  not  appropriate. 
Other  tests  shall  be  conducted  to 
demonstrate  that  the  assumptions  of  the 
statistic  or  distribution  are  not  grossly 
isolated; 

(ii)  Each  parameter  or  constituent  is  to 
be  tested  for  separately.  Each  time  that 
a  test  is  done,  the  test  for  individual 
constituents  shall  be  done  at  a  type  I 
error  level  or  less  than  0.01.  A  multiple 
comparison  procedure  may  be  used  at  a 
type  I  experiment-wide  error  rate  no 
less  than  0.05.  The  owner  or  operator 
must  evaluate  the  ability  of  the  method 


to  detect  contamination  that  is  actually 
present  and  may  be  required  to  increase 
the  sample  size  to  achieve  an  acceptable 
error  level. 

(iii)  The  monitoring  well  system 
should  be  consistent  with  §  258.51.  The 
owner  or  operator  must  ensure  that  the 
number,  location,  and  depth  of 
monitoring  wells  will  detect  hazardous 
constituents  that  migrate  &t>m  the 
municipal  solid  waste  landfill  unit; 

(iv)  The  statistical  procedure  should 
be  appropriate  for  the  behavior  of  the 
parameters  or  constituents  involved.  It 
should  include  methods  for  handling 
data  below  the  limit  of  detection.  The 
owner  or  operator  should  evaluate 
different  ways  of  dealing  with  values 
below  the  limit  of  detection  and  choose 
the  one  that  is  most  protective  of  human 
health  and  the  environment  In  cases 
where  there  is  a  high  proportion  of 
values  below  limits  of  detection,  the 
owner  or  operator  may  demonstrate  that 
an  alternative  procedure  is  more 
appropriate;  and 

(v)  The  statistical  procedure  used 
should  account  for  seasonal  and  spatial 
variability  and  temporal  correlation. 

(4)  If  contamination  is  detected  by  any 
of  the  statistical  tests,  and  the  State  or 
the  owner  or  operator  suspects  that 
detection  is  an  artifact  caused  by  some 
feature  of  the  data  other  than 
contamination,  the  State  may  specify 
that  statistical  tests  of  trend,  seasonal 
variation,  autocorrelation,  or  other 
interfering  aspects  of  the  data  be  done 
to  estabUsh  whether  the  significant 
result  is  indicative  of  detecttion  of 
contamination  or  resulted  from  natural 
variation. 

(i)  The  owner  or  operator  must 
determine  whether  or  not  there  is  a 
statistically  significant  increase  (or 
decrease,  in  the  case  of  Phase  I)  over 
background  values  for  each  parameter 
or  constituent  required  in  the  particular 
ground-water  monitoring  program  that 
applies  to  the  landfill  unit  as 
determined  under  §  S  258.54(a)  or 
258.55(a)  of  this  part.  The  owner  or 
operator  must  make  these  statistical 
determinations  each  time  he  assesses 
ground-water  quality  at  the  boimdary 
designated  under  9  258.40  of  this  part. 

(A)  In  determining  whether  a 
statistically  significant  increase  or 
decrease  has  occurred,  the  owner  or 
operator  must  compare  the  ground- 
water quality  of  each  parameter  or 
constituent  at  each  monitoring  well 
designated  pursuant  to  S  258.51  to  the 
background  value  of  that  parameter  or 
constituent  according  to  the  statistical 
procedures  specified  under  paragraph 
(h)  of  this  section. 

(B)  Within  a  reasonable  time  period 
after  completing  sampling  (as 


determined  by  the  State],  the  owner  or 
operator  must  determine  whether  there 
has  been  a  statistically  significant 
increase  or  decrease  over  background  at 
each  monitoring  well. 

§  25&54    PhiM  I  monHortng  program. 

(a)  Phase  I  monitoring  is  required  at 
municipal  solid  waste  landfill  units 
except  as  otherwise  provided  in 

§  S  258.55  and  258.58  of  this  Part. 

(b)  At  a  minimum,  a  Phase  I 
monitoring  program  must  include  the 
following  monitoring  parameters  or 
constituents: 

(1)  Ammonia  (as  N) 

(2)  Bicarbonate  (HCO.) 

(3)  Calcium 

(4)  Chloride 

(5)  Iron 

(6)  Magnesium 

(7)  Manganese,  dissolved 

(8)  Nitrate  (as  N] 

(9)  Potassium 

(10)  Sodium 

(11)  Sulfate  (SO4) 

(12)  Chemical  Oxygen  Demand  (COD) 

(13)  Total  Dissolved  Solids  (TDS) 

(14)  Total  Organic  Carbon  (TOC) 

(15)  pH 

(16)  Arsenic 

(17)  Barium 

(18)  Cadmium 

(19)  Chromin 

(20)  Cyanide 

(21)  Lead 

(22)  Mercury 

(23)  Selenium 

(24)  Silver 

(25)  The  volatile  organic  compounds 
(VOCs)  listed  in  Appendix  I  of  this 
part. 

(c)  The  State  must  determine  an 
appropriate  monitoring  frequency  on  a 
site-specific  basis  by  considering  aquifer 
fiow  rate  and  resource  value  of  the 
ground  water.  The  minimum  monitoring 
frequency  for  all  parameters  specified  in 
paragraph  (b)  of  this  section  is 
semiaimual  except  during  the  post- 
closure  care  when  Tninimnm  monitoring 
frequency  shall  be  determined  by  the 
State  on  a  site-specific  basis. 

(d)  If  the  owner  or  operator 
determines,  pursuant  to  S  258.53(h)  of 
this  part  that  there  is  a  statistically 
significant  increase  or  decrease  over 
background  for  two  or  more  of 
parameters  (1)  to  (15)  specified  in 
paragraph  (b)  of  this  section,  at  any 
monitoring  well  at  the  boundary 
specified  under  i  258.51(a),  or  a 
statistically  significant  increase  over 
backgroimd  for  any  one  or  more  of 
parameters  (16)  to  (24)  specified  in 
paragraph  (b)  of  this  section  or  the 
VOCs  listed  in  Appendix  I.  at  any 
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monitoring  well  at  the  boundary 
sperjfied  under  §  258.51(a),  (s)he: 

(1)  Must  notify  the  State  within  14 
days  of  this  finding.  The  notification 
must  indicate  what  Phase  I  parameters 
have  shown  statistically  si^iificant 
changes  from  badcground  levels; 

(2)  Must  establish  a  Phase  II 
monitoring  program  meeting  the 
requirements  of  5  258.55  this  part  within 
a  reasonable  time  period  as  determined 
by  the  State;  and 

(3)  May  demonstrate  that  a  source 
other  than  a  municipal  solid  waste 
landfill  unit  cause  ^e  contamination  or 
that  the  contamination  resulted  from 
error  in  sampling,  analysis,  or 
evaluation.  While  the  owner  or  operator 
may  make  a  demonstration  under  this 
paragraph  in  lieu  of  establishing  a  Phase 
n  monitoring  program,  the  owner  or 
o]}erator  is  not  relieved  of  the 
requirement  to  establish  a  Vhase  U 
monitoring  program  within  a  reasonable 
time  period  unless  the  demonstration 
made  under  this  paragraph  successfully 
shows  that  a  source  other  than  the 
municipal  solid  waste  landfill  unit 
caused  the  change  or  that  the  change 
resulted  from  an  error  in  sampling, 
analysis,  or  evaluation.  In  msjcing  a 
demonstration  under  this  paragraph,  the 
owner  or  operator  must: 

(i)  Notify  the  State  in  writing  within  7 
days  of  determining  statistically 
significant  evidence  of  contamination 
that  (s)he  intends  to  make  a 
demonstration  under  this  paragraph; 

(ii]  Within  90  days,  or  an  alternative 
time  period  approved  by  the  State, 
submit  to  the  State  a  report  that 
demonstrates  that  a  source  other  than  a 
municipal  solid  waste  landfill  unit 
caused  the  contamination  or  that  the 
contamination  resulted  from  error  in 
sampling,  analysis,  or  evaluation;  and 

(iii)  Continue  to  monitor  in 
accordance  with  the  Phase  I  monitoring 
program. 

S  258.55    PlMM*  II  monitoring  program. 

(a)  Phase  II  monitoring  is  required 
whenever  statistically  significant 
increases  or  decreases  over  background 
have  been  detected  for  two  or  more  of 
parameters  (1)  to  (15)  specified  under 

S  258.S4(b);  or  whenever  statistically 
significant  increases  over  background 
have  been  detected  for  one  or  more  of 
parameters  (18)  to  (24)  specified  under 
S  258.54(b),  or  the  VOCs  lUted  in 
Appendix  I;  or  the  State  determines, 
pursuant  to  9  258.58,  that  a  corrective 
action  remedy  has  been  completed 

(b)  At  a  minimum,  I%ase  II  monitoring 
program  must  include  the  constituents  in 
Appendix  n  of  this  part. 

(c)  Within  90  days  of  triggering  a 
Phase  n  monitoring  program  or  an 


alternative  time  period  approved  by  the 
State,  the  owner  or  operator  must 
sample  the  ground  water  in  all 
monitoring  wells  identified  pursuant  to 
§  258.51  of  this  part  and  analyze  those 
samples  for  all  constituents  identified  in 
Appendix  II  of  this  part 

(d)  If  ^pendix  II  constituents  are  not 
detected  in  response  to  paragraph  (c), 
the  State  shall  specify  an  appropriate 
frequency  for  repeated  sampling  and 
analysis  for  Appedix  II  constituents 
during  the  active  life,  closure,  and  post- 
closure  care  of  the  unit  The  following 
factors  should  be  considered  by  the 
State  when  setting  an  appropriate 
fi^quency  for  a  full  Appendix  II 
analysis: 

(1)  Lithology  of  the  aquifer  and 
unsaturated  zone; 

(2)  Hydraulic  conductivity  of  the 
aquifer  and  unsaturated  zone; 

(3)  Aquifer  flow  velocities; 

(4)  Minimum  distance  between 
upgradient  edge  of  unit  and 
downgradient  monitoring  well  screen 
(minimum  distance  of  travel);  and 

(5)  Nature  of  any  constituents 
detected  in  response  to  this  section. 

(e)  If,  after  conducting  Phase  II 
monitoring  or  an  appropriate  time  period 
approved  by  the  State,  the  owner  or 
operator  determines  that  there  has  not 
been  a  statistically  significant  increase 
over  background  of  parameters  or 
constituent  specified  pursuant  to 

S  258.55(b)  of  this  part  at  any  monitoring 
well  at  the  boundary  specified  under 
S  258.51(a),  that  unit  may  return  to  Phase 
I  monitoring.  The  following  factors 
should  be  considered  by  the  State  when 
determining  an  appropriate  time  period 
for  sampling  before  aUowing  a  unit  to 
return  to  Phase  I  monitoring: 

(1)  Lithology  of  the  aquifer  and 
unsaturated  zone; 

(2)  Hydraulic  conductivity  of  the 
aquifBr  and  unsaturated  zone; 

(3)  Aquifer  flow  velocities;  and 

(4)  Maximum  distance  between 
upgradient  edge  of  imit  and  down- 
gradient  monitoring  well  screen 
(potential  maximnm  distance  of  travel). 

(f)  If  any  Appendix  II  constituents  are 
detected  at  statistically  significant 
levels  above  background  response  to  (c) 
or  (d)  of  this  section,  the  owner  or 
operator  must: 

(1)  Notify  the  State  in  writing  within 
14  days,  or  an  alternative  time  period 
approved  by  the  State,  which  Appendix 
n  constituents  have  been  detected  at 
statistically  si^iificant  levels  above 
background;  and 

(2)  Within  90  days,  and  on  a  quarterly 
basis  thereafter  during  the  active  life 
and  closure  of  the  unit,  resample  all 
wells  and  conduct  analyses  for  those 
constituents  in  Appendix  II  of  this  part 


that  are  determined  to  be  present  at 
levels  above  background  concentrations 
at  the  boundary  specified  under 
S  258.51(a)  of  this  part. 

(3)  The  State  shall  determine  an 
appropriate  minimum  monitoring 
frequency  for  these  Appendix  II 
constituents  during  the  post-closure 
period  The  following  factors  should  be 
considered  by  the  State  when  setting  a 
minimum  monitoring  frequency: 

(i)  Lithology  of  the  aquifer  and 
unsaturated  zone; 

(ii)  Hydraulic  conductivity  of  aquifer 
and  unsaturated  zone; 

(iii)  Aquifer  flow  velocities; 

(iv)  Minimum  distance  between 
upgradient  edge  of  unit  and 
downgradient  monitoring  well  screen 
(minimum  distance  of  travel);  and 

(v)  Nature  of  the  constituents  detected 
in  response  to  this  section. 

(g)  If  any  Appendix  II  parameters  or 
constituents  are  identified  under 
paragraph  (d)  of  this  section  that  had 
not  been  idimtified  previously  under  (c) 
or  (f)(2)  of  this  section,  the  owner  or 
operator  must,  within  14  days,  submit  to 
the  State  a  report  on  the  concentration 
of  any  Appendix  II  constituents  detected 
at  statistically  significant  levels  above 
background  concentrations. 

(h)  If  any  Appendix  II  constituent  is 
detected  at  statistically  significant 
levels  above  the  ground-water  trigger 
level  established  under  §  258.52  of  this 
section,  the  owner  or  operator 

(1)  Must  notify  the  State  of  this  finding 
in  writing  within  14  days.  The 
notification  must  indicate  what  Phase  n 
parameters  or  constituents  have 
exceeded  the  ground-water  trigger  level; 

(2)  Must  meet  the  requirements  of 

S  258.56  of  this  part  within  a  time  period 
determined  by  the  State;  and 

(3)  Must  continue  to  monitor  in 
accordance  with  the  Phase  II  monitoring 
program  established  under  this  section; 
or 

(4)  May  demonstrate  that  a  source 
other  than  a  municipal  solid  waste 
landfill  imit  caused  the  contamination, 
or  that  the  increase  resulted  from  error 
in  sampling,  analysis,  or  evaluation. 
While  the  owner  or  operator  may  make 
a  demonstration  under  this  paragraph  in 
lieu  of  establishing  a  corrective  action 
program,  (s)he  is  not  relieved  of  the 
requirement  to  establish  a  corrective 
action  program  within  a  reasonable  time 
period  unless  the  demonstration  made 
under  this  paragraph  successfully  shows 
that  a  source  other  than  the  municipal 
solid  waste  landfill  unit  caused  the 
increase,  or  that  the  increase  resulted 
from  an  error  in  sampling,  analysis,  or 
evaluation.  In  making  a  demonstration 


under  this  paragraph,  the  owner  or 
operator  must: 

(i)  Notify  the  State  in  writing  within  7 
days  of  determining  statistically 
significant  evidence  of  contamination 
that  (s)he  intends  to  make  a 
demonstration  under  this  paragraph; 

(ii)  Within  90  days,  or  an  alternate 
time  period  approved  by  the  State, 
submit  to  the  State  a  report  that 
demonstrates  that  a  source  other  than  a 
municipal  solid  waste  landfill  unit 
caused  the  contamination  or  that  the 
increase  resulted  from  error  in  sampling, 
analysis,  or  evaluation;  and 

(iii)  Continue  to  monitor  in 
accordance  with  the  Phase  II  monitoring 
program. 

§  258.56    Assessment  of  corrsctive 
measures. 

(a)  An  assessment  must  be  conducted 
by  the  owner  or  operator  when  any  of 
the  constituents  listed  in  Appendix  II 
has  been  detected  at  a  statistically 
signiHcant  level  exceeding  the  ground- 
water trigger  levels  defined  under 

§  258.52  of  this  part  during  the  Phase  II 
monitoring  program. 

(b)  The  owner  or  operator  must 
continue  to  monitor  in  accordance  with 
the  Phase  II  monitoring  program.  The 
State  may  require  the  owner  or  operator 
to  conduct  additional  monitoring  in 
order  to  characterize  the  nature  and 
extent  of  the  plume. 

(c)  The  State  shall  specify  the  scope  of 
the  assessment,  which  may  include  the 
following: 

(1]  Assessment  of  the  effectiveness  of 
potential  corrective  measures  in  meeting 
all  of  the  requirements  and  objectives  of 
the  remedy  as  described  under  S  258.57; 

(2)  Evaluation  of  performance, 
reliability,  ease  of  implementation,  and 
potential  impacts  of  appropriate 
potential  remedies,  including  safety 
impacts,  cross-media  impacts,  and 
control  of  exposure  to  any  residual 
contamination; 

(3)  Assessment  of  the  time  required  to 
begin  and  complete  the  remedy; 

(4)  Estimation  of  the  costs  of  remedy 
implementation; 

[5]  Assessment  of  institutional 
requirements  such  as  State  or  local 
permit  requirements  or  other 
environmental  or  public  health 
requirements  that  may  substantially 
affect  implementation  of  the  remedy(8]; 
and 

(6)  Evaluation  of  public  acceptability. 

(d)  The  State  may  require  the  owner 
or  operator  to  evaluate  as  part  of  the 
corrective  measure  study  one  or  more 
specific  potential  remedies.  These 
remedies  may  include  a  speciHc 
technology  or  combination  of 
technologies,  that,  in  the  State's 


judgment,  achieve  the  standards  for 
remedies  specified  in  S  258.57. 

(e)  The  owner  or  operator  shall  submit 
a  report  to  the  State  on  the  remedies 
evaluated  pursuant  to  paragraphs  (a)- 
(d).  The  State  shall  then  select  a  remedy 
based  on  the  criteria  described  in 

i  258.57. 

(f)  If  at  any  time  during  the 
assessment  described  under  paragraphs 
(aHe]  of  this  section  the  State 
determines  that  the  facility  poses  a 
threat  to  human  health  or  the 
environment,  the  State  may  require  the 
owner  or  operator  to  implement 
measures  defined  under  S  258.58(a)(3) 
and/or  (a)(4)  to  protect  human  health 
and  the  enviroimient. 

§258.57    Selection  Of  remedy  and 
establishment  of  ground-water  protection 
standard. 

(a)  Based  on  the  results  of  the 
corrective  measure  study  conducted 
under  §  258.56,  the  State  must  select  a 
remedy  that,  at  a  minimum,  meets  the 
standards  listed  in  paragraph  (b)  below. 

(b)  Remedies  must: 

(1)  Be  protective  of  human  health  and 
the  environment; 

(2)  Attain  the  ground-water  protection 
standard  as  specified  pursuant  to 
paragraphs  (e)  and  (f)  of  this  section; 

(3)  Control  the  source(s)  of  releases  so 
as  to  reduce  or  eliminate,  to  the 
maximum  extent  practicable,  further 
releases  of  Appendix  II  constituents  into 
the  environment  that  may  pose  a  threat 
to  human  health  or  the  environment;  and 

(4)  Comply  with  standards  for 
management  of  wastes  as  specified  in 
§  258.58(d). 

(c)  In  selecting  a  remedy  that  meets 
the  standards  of  §  258.57(b),  the  State, 
as  appropriate,  shall  consider  the 
following  evaluation  factors: 

(1)  Any  potential  remedy(s)  shall  be 
assessed  for  the  long-  and  short-term 
effectiveness  and  protectiveness  it 
affords,  along  with  the  degree  of 
certainty  that  the  remedy  will  provide 
successful.  Factors  to  be  considered 
include: 

(i)  Magnitude  of  reduction  of  existing 
risks; 

(ii)  Magnitude  of  residual  risks  in 
terms  of  likelihood  of  further  releases 
due  to  waste  remaining  following 
implementation  of  a  remedy; 

(iii)  The  type  and  degree  of  long-term 
management  required,  including 
monitoring,  operation,  and  maintenance; 

(iv)  Short-term  risks  that  might  be 
posed  to  the  community,  workers,  or  the 
environment  during  implementation  of 
such  a  remedy,  including  potential 
threats  to  human  health  and  the 
environment  associated  with 


excavation,  transportation,  and 
redisposal  or  containment; 

(v)  Time  until  full  protection  is 
achieved; 

(vi)  Potential  for  exposure  of  humans 
and  environmental  receptors  to 
remaining  wastes,  considering  the 
potential  threat  to  human  health  and  the 
environment  associated  with 
excavation,  transportation,  redisposal, 
or  containment; 

(vii)  Long-term  reliability  of  the 
engineering  and  institutional  controls; 
and 

(viii)  Potential  need  for  replacement  of 
the  remedy. 

(2)  Effectiveness  of  the  remedy  in 
controlling  the  source  to  reduce  further 
releases.  The  following  factors  should 
be  considered: 

(i)  The  extent  to  which  containment 
practices  will  reduce  further  releases; 

(ii)  The  extent  to  which  treatment 
technologies  may  be  used. 

(3)  The  ease  or  difficulty  of 
implementing  a  potential  remedy(s) 
shall  be  assessed  by  considering  the 
following  types  of  factors: 

(i)  Degree  of  difficulty  associated  with 
constructing  the  technology'; 

(ii)  Expected  operational  reliability  of 
\he  technologies; 

(iii)  Need  to  coordinate  with  and 
obtain  necessary  approvals  and  permits 
firom  other  agencies; 

(iv)  Availability  of  necessary 
equipment  and  specialists;  and 

(v)  Available  capacity  and  location  of 
needed  treatment,  storage,  and  disposal 
services. 

(4)  Practicable  capability  of  the  owner 
or  operator  including  a  consideration  of 
the  technical  and  economic  capability. 

(5)  The  degree  to  which  community 
concerns  are  addressed  by  a  potential 
remedy(s)  shall  be  assessed. 

(d)  The  State  shall  specify  as  part  of 
the  selected  remedy  a  schedule(s)  for 
initiating  and  completing  remedial 
activities.  The  State  will  consider  the 
following  factors  in  determining  the 
schedule  of  remedial  activities; 

(1)  Extent  and  nature  of 
contamination; 

(2)  Practical  capabilities  of  remedial 
technologies  in  achieving  compliance 
with  ground-water  protection  standards 
established  under  §  258.57(e)  and  other 
objectives  of  the  remedy; 

(3)  Availability  of  treatment  or 
disposal  capacity  for  wastes  managed 
during  implementation  of  the  remedy; 

(4)  Desirability  of  utilizing 
technologies  that  are  not  currently 
available,  but  which  may  offer 
significant  advantages  over  already 
available  technologies  in  terms  of 
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effectiveneM,  rafiabUity.  safety,  or 
ability  to  achieva  nsMdial  ofa|activea; 

(5)  Potential  liaka  to  human  health 
and  the  environment  from  exposure  to 
oontaiBiiiation  prior  to  conqiletian  of  the 
remedy;  and 

(6)  Resource  value  of  the  aquifsr 
including: 

(i)  Current  and  future  uses; 

(ii)  ProKimity  and  withdrawal  rate  of 
users; 

(iii)  Ground-water  quantity  and 
quality; 

(iv)  The  potential  damage  to  wildlife, 
crops,  vegetation,  and  physical 
structures  caused  by  exposure  to  waste 
constituent; 

(v)  Hie  hydiugeologic  characteristic  of 
the  facility  and  surrounding  land; 

(vi)  Ground-water  removal  and 
treatment  costs:  and 

(vii)  The  cost  and  availability  of 
alternative  water  supplies. 

(7)  Practicable  capability  of  the  owner 
or  operator. 

(8]  Other  relevant  factors. 

(e)  The  State  shall  specify 
concentration  levels  for  each  Appendix 
n  constituent  detected  in  the  ground 
water  above  toigger  levels  that  the 
remedy  must  adiieve.  Such  ground- 
water protection  standards  (GWPSs) 
win  be  established  by  the  State  as 
follows: 

(1)  The  standard(8]  shall  be 
concentration  levels  in  the  ground  water 
that  protect  human  health  and  the 
environment; 

(2)  Unless  another  level  is  deemed 
necessary  to  protect  environmental 
receptors,  standards  shall  be 
estabhshed  as  follows: 

(i)  For  known  or  suspected 
carcinogens,  standards  shall  be 
established  at  concentration  levels  that 
represent  an  excess  upper  bound 
lifetime  risk  to  an  individual  of  between 
1 X 10"  *  and  1 X 10" ',  and 

(ii)  For  systemic  toxicants,  standards 
shell  r^jresent  concentration  levels  to 
which  die  human  population  (including 
sensitive  subgroups)  could  be  exposed 
on  a  daily  basis  without  appreciable  risk 
of  deleterious  effect  during  a  lifetime. 

[Note  to  (  2SBJS7(e)(2)(i):  EPA  is 

considering  alternatives  to  the  1 X  10~  *  to 
IX 10"^  ride  range.  The  Agency  specifically 
requests  comment  on  a  fixed  risk  level  of 
1 X 10" '  or  an  upper  bound  risk  level  of 
1  X10~*  (%vith  the  States  having  discretion  to 
be  more  stringent)  as  alternatives  to  the 
proposed  risk  range.  A  fixed  risk  level  of 
1 X 10"*  would  provide  a  tiniform  level  of 
protection  across  all  States.  On  die  other 
hand,  setting  an  apper  bound  risk  level  of 
1 X 10"  *  would  allow  States  greater  flexibility 
in  establishing  more  stringent  risk  levels 
based  on  site  specific  conditions.) 

(3)  In  establishing  ground-water 
protection  standards  that  meet  the 


requucoenti  of  i  258.fi7(e)  (i)  and  (ii). 
above,  the  State  may  oonsidw  the 
foUowhw: 

(i)  MuTt^le  oontaminants  in  the 
groundwater; 

(ii)  Kjsposure  threats  to  sensitive 
environmental  receptons; 

(iii)  Other  site-specific  exposure  or 
potential  exposure  to  ground  water  and 

(iv)  The  reliability,  c^ectivenesa. 
practicabi£ty.  or  other  relevant  factors 
of  the  remedy. 

(4)  For  ground  water  that  is  a  ciurent 
or  potential  source  of  drinking  water, 
the  State  ahd  consider  maximum 
contaminant  levels  promulgated  tmder 
the  Safe  DrinklBg  Water  Act  in 
establishing  ground-water  protection 
standards;  and 

(5)  If  die  owner  or  operator  can 
demonstrate  to  the  State  that  on 
Appendix  n  constituent  already  is 
present  in  the  ground  water  at  a 
badcgrotmd  level  Uiea  die  GWPS  will 
not  be  set  below  back^tinnd  levels 
unless  the  State  determines  that 

(i)  Cleanup  to  levels  below 
background  levels  is  necessary  to 
protect  human  health  and  the 
environment;  and 

(ii)  Such  cleanup  is  in  connection  with 
an  area-wide  remedial  action  imder 
other  authorities. 

(f)  The  State  may  determine  that 
remediation  of  a  release  of  an  Appendix 
II  constituent  from  a  municipal  solid 
waste  landfill  is  not  necessary  if  the 
owner  or  operator  demonstrates  to  the 
State's  satisfaction  that: 

(1)  The  ground  water  also  is 
contaminated  by  substances  that  have 
originated  from  a  source  other  than  a 
municipal  solid  waste  landfill  unit  and 
those  substances  are  present  in 
concentrations  such  that  cleanup  of  the 
release  from  the  municipal  solid  waste 
landfill  unit  would  provide  no  significant 
reduction  in  risk  to  actual  or  potential 
receptors;  or 

(2)  Hie  con8tituent(8)  is  present  in 
ground  water  that: 

(i)  Is  not  a  current  or  potential  source 
of  drinking  water;  and 

(ii)  Is  not  hydraulically  connected 
with  waters  to  which  die  hazardous 
constituents  are  migrating  or  are  likely 
to  migrate  in  a  concentration(s)  that 
represents  a  statistically  significant 
increase  over  background 
concentrations;  or 

(3)  Remediation  of  the  release(s)  is 
technically  impracticable  or  results  in 
unacceptable  cross-media  impacts. 

(g)  A  determination  by  the  State 
pursuant  to  subparagraph  (2)  above 
shall  not  affect  the  authority  of  the  State 
to  require  the  owner  or  operator  to 
undertake  source  control  measures  or 
other  measures  that  may  be  necessary 


to  eliaiaals  or  minitnt**  further  releases 
to  the  ground  water,  to  prevent  exposure 
to  the  ^ound  water,  or  to  remediate  the 
ground  water  to  concentratians  diat  are 
technically  practicable  and  significanUy 
reduce  threes  to  human  health  or  the 
environment. 

(h)  The  State  shall  specify  in  the 
remedy  requimients  for  achieving 
compliance  with  the  ground-water 
protection  standards  established  under 
§  25&57(e)  as  follows: 

(1)  The  gromd-water  protection 
standard  AbU  be  achieved  at  all  points 
within  the  plume  of  contamination  that 
lie  beyond  die  ground-water  monitoring 
well  system  established  under 

§  258.51(a]. 

(2)  The  State  shall  specify  in  the 
remedy  the  length  of  time  during  which 
the  owner  or  operator  must,  in  order  to 
achieve  compliance  with  a  ground-water 
protection  standard,  demonstrate  that 
concentrations  of  Appendix  II 
constituents  have  not  exceeded  the 
standard(s).  Factors  that  may  be 
considered  by  the  State  in  determining 
these  timing  requirements  include: 

(i)  Extent  and  concentration  of  the 
release(8); 

(ii)  Behavior  characteristics  of  the 
hazardous  constituents  in  the  ground 
water; 

(iii)  Accuracy  of  monitoring  or 
modeling  techniques,  including  any 
seasonal  meteorological,  or  other 
environmental  variabilities  that  may 
affect  the  accuracy;  and 

(iv)  Characteristics  of  the  ground 
water. 

S  25S.58    linplenwiitaUon  of  tlw  corrective 
action  pf  oyi  am. 

(a)  If  any  constituent  is  detected  at 
statistically  significant  levels  above  the 
ground-water  protection  standard 
established  under  §  258.57(e).  the  owner 
or  operator  must: 

(1)  Establish  and  implement  a 
corrective  action  ground-water 
monitoring  program  that  must: 

(i)  At  a  minimum,  meet  the 
requirements  of  a  Phase  II  monitoring 
program  under  S  256.54; 

(ii)  Demonstrate  the  effectiveness  of 
the  corrective  action  remedy;  and 

(iii)  Demonstrate  compliance  with 
ground-water  protection  standard 
pursuant  to  i  25&57(f). 

(2)  Implement  the  corrective  action 
remedy  selected  under  9  258.57; 

(3)  Notify  all  persons  who  own  the 
land  or  reside  on  the  land  that  directly 
overUes  any  part  of  the  plume  of 
contamination;  and 

(4)  Take  any  interim  measures 
deemed  necessary  by  the  State  to 
ensure  the  protection  of  human  health 
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and  the  environment.  Interim  measures 
should,  to  the  extent  practicable,  be 
consistent  with  the  objectives  of  and 
contribute  to  the  performance  of  any 
remedy  that  may  be  required  pursuant 
to  S  258.57.  The  following  factors  may  be 
considered  by  the  State  in  determining 
whether  interim  measures  are 
necessary: 

(i)  Time  required  to  develop  and 
implement  a  final  remedy; 

(ii)  Actual  or  potential  exposure  of 
nearby  populations  or  environmental 
receptors  to  hazardous  constituents; 

[iii]  Actual  or  potential  contamination 
of  drinking  water  supplies  or  sensitive 
ecosystems; 

(iv)  Further  degradation  of  the  ground 
water  that  may  occur  if  remedial  action 
is  not  initiated  expeditiously; 

(v)  Weather  conditions  that  may 
cause  hazardous  constituents  to  migrate 
or  be  released; 

(vi)  Risks  of  fire  or  explosion,  or 
potential  for  exposure  to  hazardous 
constituents  as  a  result  of  an  accident  or 
failure  of  a  container  or  handling 
system;  and 

(vii)  Other  situations  that  may  pose 
threats  to  human  health  and  the 
environment. 

(b]  The  State  may  determine,  based 
on  information  developed  by  the  owner 
or  operator  after  implementation  of  the 
remedy  has  begim  or  other  information, 
that  compliance  with  a  requirement(s] 
for  the  remedy  selected  under  S  258.57  is 
not  technically  practicable.  In  making 
such  determinations,  the  State  shall 
consider 

(1)  The  owner  or  operator's  efforts  to 
achieve  compliance  with  the 
requirement(s];  and 

(2}  Whether  other  currently  available 
or  new  and  innovative  methods  or 
techniques  could  practicably  achieve 
compliance  with  the  requirements. 

[c]  If  the  State  determines  that 
compliance  with  a  remedy  requirement 

Appendix  II— Hazardous  Constituents 


is  not  technically  practicable,  the  State 
may  require  that  the  owner  or  operator; 

(1)  Implement  alternate  measures  to 
control  exposure  of  humans  or  the 
environment  to  residual  contamination, 
as  necessary  to  protect  human  health 
and  the  environment;  and 

(2)  Implement  alternate  measures  for 
control  of  the  sources  of  contamination, 
or  for  removal  or  decontamination  of 
equipment,  units,  devices,  or  structures 
required  to  implement  the  remedy  that 
are: 

(i]  Technically  practicable;  and 
(ii)  Consistent  with  the  overall 
objective  of  the  remedy. 

(d)  All  solid  wastes  that  are  managed 
pursuant  to  a  remedy  required  under 

§  258.57,  or  an  interim  measure  required 
under  S  258.58(a)(4),  shall  be  managed  in 
a  manner; 

(1)  That  is  protective  of  human  health 
and  the  environment;  and 

(2)  That  complies  with  applicable 
RCRA  requirements. 

(e)  Remedies  selected  piu-suant  to 

S  258.57  shall  be  considered  complete 
when  the  State  determines  that: 

(1)  Comphance  with  the  ground-water 
protection  standards  established  under 
S  258.57(e)  have  been  achieved, 
according  to  the  requirements  of 

S  258.57(f);  and 

(2)  All  actions  required  to  complete 
the  remedy  have  been  satisfled. 

(f)  Upon  completion  of  the  remedy,  the 
owner  or  operator  shall  submit  to  the 
State  a  certincation  that  the  remedy  has 
been  completed  in  accordance  with  the 
requirements  of  S  258.58(e).  The 
certification  must  be  signed  by  the 
owner  or  operator  and  by  an 
independent  professionaUs)  skilled  in 
the  appropriate  technical  di8cipline(s). 

(g)  When,  upon  receipt  of  the 
certification,  and  in  consideration  of  any 
other  relevant  information,  the  State 
determines  that  the  corrective  action 
remedy  has  been  completed  in 
accordance  widi  the  requirements  under 


paragraph  (e)  of  this  section,  the  State 
shall  release  the  permittee  from  the 
requirements  for  fmancial  assurance  for 
corrective  action  under  S  258.32. 

§  256.59    [RcMrvsd]. 

Appendix  I— Volatile  Organic 
Constituents  for  Ground-Water 
Monitoring 

Acetone 

Acrolein 

Acrylonitrile 

Benzene 

Bromochloromethane 

Bromodichloromethane 

ci8-l,3-Dichkjropropene 

Trans-l.S-Didiioropropene 

1,4-Difluorobetizene 

Ethanol 

Ethylbenzene 

Ethyl  methacrylate 

4-Bres?.ofluoroben2ene 

Bromoform 

Bromomethane 

2-Butanone  (Methyl  ethyl  ketone) 

Carbon  disulfide 

Carbon  tetrachloride 

Chiorobenzene 

Chlorodibromomethane 

Chloroe  thane 

2-Chloroethyl  vinyl  ether 

Chloroform 

Chloromethane 

Dibramome  thane 

l,4-Dichloro-2-butane 

Dichlofodifluoromethane 

1,1-Dichloroethane 

1,2-Dichloroe  thane 

2-Hexanone 

lodomethane 

Methylene  chloride 

4-Methyl-2-pentanane 

1.1-Dichloroethene 

tran»-l,2-Dichloroethene 

Styrene 

l,l,2,2-Tetrachk)roethane 

Toluene 

1,1,1-Tri  chloroe  thane 

1,1,2-Trichloroe  thane 

Trichloroethene 

TrichloroQuoromethane 

1.2,3-Trichloropropane 

Vinyl  acetate 

Vinyl  chloride 

Xylene 


Systematic  name 


CASRN 


Common  name 


Acenaphthyl«ne 

Ac«naphthylflne.  1,2-dihy(lro- 

Acetamide,  N-(4-«ttK)xphenyO-H 

Acetamide,  r4-9H-fluoren-2-y1 

Acetic  acid  ettwnyl  ester 

Acetic  add  (2,4-5-trichlo(Oi>henoxy)- . 

Acetic  acid  (2,4-dKtik>ro-phenoxy)- 

Acetrofiitrile 

Aluminum 

Anthracene 

Antimony 

Aroctor  1016 

Arodor  1221 

Afodof  1232 

Arodor  1242 

Arodor  1248 

Arodor  1254 


206-96-8 

63-32-9 

62-44-2 

S3-S6-3 

106-05-4 

93-76-5 

94-75-7 

75-05-8 

7429-90-5 

120-12-7 

7440-36-0 

12674-11-2 

11104-28-2 

11141-16-5 

53468-21-9 

12672-29-6 

11007-69-1 


c'Aootylwiwiofluorono. 


2,4,5-T. 

2.4-Oicl  itoi  optienoxy-acetic  add. 

AcetonHrile. 

Akjiiihwiii  (totaO. 

Anthracene. 

Antimony  (total). 

Arodor  1016. 

Arodor  1221. 

Arodor  1232. 

Arodor  1242. 

Arodor  1248. 

Arodor  1254. 
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mm 


Systematic  name 


Aroclor1260.. 

Arsanic 

Barium 


Banzlalanthfacsne,  7,12,-<imethyt- 

BanzUlacaanthiylena.  1  ^-dhydo-3-malhyl . 
Banrielacaphananttwytena.. 


BenzamkJa,  3,5Kfchk)ror-N-(1.1-(*nethyt-2-propynl)-„. 
Benzamida.  3.S-(achk)ro-f4-<1.1-(Smalhyt-2-propynyO-... 

Benz[a]anttiracena.„ _ _ 

Decgeoamina 

Banzanamina,  2-mathyt-5-nitro 

Danzanamlna,  2-nitro 

Banzanamina,  3-ntro „ „ 

Banzanamina.  4-cMoro 

Banzanamina.  4-nitro- 

Banzanamina.  4.4'-mathy<aneUs  [2-chtoro 

Banzanamina.  N-nlroaO'M-phanyt 

Banzanamina.  N-phany(-.. 


CASRN 


Banzanamina,  N.N-dkne«tiy-4-(phany<azo)- . 
Banzana 


Banzana,  1-tromo-4-phanoxy- 

Banzana,  l-cMoro-4-phanoxy- 

Banzana,  1  -ffla«hyi-2.4-dinitro 

Banzana,  1.1 -(2A2,-lric»*XD-athy«(Jana)t>ia[4^*loro-„ 
Banzana.  1.1'-(2.2,2-trlcNott>«lt«ylidana)bls[4-maihoxy.. 

Banzana  1.1'-(2.2-dk:tiion>«thyadana)t)is[4-chloro- 

Banzana  1.1'-(2.2-dichlor«>a0wnylidana)bi8t4-ct)ioro...._ 

Banzana  1 ,2-dKhioro- 

Banzana  1  A4-tricNoro 

Banzana  1,2.4,S-tetracMoro 

Banzana  1 .3-Oichloro- 

Banzana  1,4-achtoro- 

Banzana  1,4-(Snitro-. 


Banzana,  2-mathyt-1 .3-dkiitro- . 

Banzana,  cNoro _ 

Banzana,  dmalhyt- „ 

Banzana,  altwnyt- _ 

Banzana,  attiyl- 

Banzana,  haxachloro- 

Banzana,  mathyl _. 

Banzana,  nitrt>- „ 

Banzana.  pantacNoro- 

Banzana,  pantachioronitro- . 


Banzanaaoalic  acid.  4-chloro-a^4-c^loro()hany1>«-^ydroxy-,  athyt  astar„ 

1,2-Banzanadk»rlx>xy«c  acid,  bii(2-alhylhaxy<)a8tar 

1,2-Oanzanadteart)oxyfc  add,  bu^  phany(me«tiy<  ( 

1,2-BanzanadKait)oxy«c  acid,  dfeulyl  eatar 

1,2-Banzanadicart)0)(yllc  add,  dMhyl  astar 

l,2-8anzanadicart)0xylic  add,  dniamyl  aetar. 

l,2-Oanzanadkart>oxy«c  add,  dkK4yl  aater 

1 .3-Banzanadtol „ 

Banzanaelhanamina.  a,  aKSmrthyf- 

BanzanamattMnol _ _ „ 

BanzanattM 

1,3-BanodkMola,  5-<1-propanyl)- 

1.3-Banzodk>xola.  5-<2-prapanyl)- 

Banzoll(]fluoran1twne „ 

Banzoic  add „ 

Banzo[rft]pantaphene 

BanzofgNlparytona „ 

Banzolalpyrana _ 

BeryMium.. 


1.1'-BiptianCyi]-4,4'-dMmina,  3.3'-dichlofo- .... 
1.1'-Biphan[yi]-4,4'-diamina.  3,3'-dlmattx)xy-. 
1.1'-Biphan(yi]-4,4'-d«niina.  3,3'-dimathy«-.... 

1,1'-Biphany([-4-amina.„ 

1,1'-Bipheny1[-4-4-amina..._ 

1,3-Butadwna.  1,1,2,3,4,4-haxacMoro- 

1 .3-autadtona,  2-chloro- „ 

1-Bulanamina.  N-buty«-N-nitroso- 

2-Butanona _ 

2-BiJtana.  1,4-dfchloro-.  (E)- 

Cttdmufn „ 

Caldum 

CartxMi  dnulMa 

Chromium „ 

Cl»yaana..._ 

Cobail 

Coppar 

Cyanida. 


i5-Cydohaxad«oa-1 ,4  diona 

Cydohexane.  1.2.3,4,5,6-hexachloro-<1a.2a.3B,4a.58,68)-.. 


11096-62-5 

7440-38-2 

7440-39-3 

57-97-6 

66-t9-S 

205-99-2 

23950-56-6 

23950-56-6 

56-55-3 

62-53-3 

99-65-6 

88-74-4 

90-09-2 

106-47-6 

100-01-6 

101-14-4 

8e-3&-6 

122-3^-4 

60-11-7 

71-43-2 

101-55-3 

7005-72-3 

121-14-2 

50-2»-3 

72-43-5 

72-64-6 

72-55-9 

95-60-1 

120-82-1 

95-94-3 

541-73-1 

106-46-7 

100-2S-4 

606-2O-2 

106-90-7 

1330-20-7 

100-42-5 

100-41-4 

118-74-1 

106-88-3 

96-95-3 

606-93-5 

82-66-6 

510-15-6 

117-61-7 

85-68-7 

84-74-2 

84-66-2 

131-11-3 

117-64-0 

106-46-^ 

122-09-8 

100-51-6 

106-98-5 

120-56-1 

94-59-7 

207-06-9 

65-85-0 

189-55-9 

191-24-2 

50-32-8 

7440-41-7 

91-94-1 

119-90-4 

119-93-7 

92-67-1 

92-87-5 

87-68-3 

126-09-8 

924-16-3 

78-83-3 

110-57-6 

7440-43-9 

7440-70-2 

75-15-0 

7440-47-3 

218-01-9 

7440-48-4 

7440-60-6 

57-12-5 

106-51-4 

319-84-6 


Common  nama 


Aroclorl260. 

Ananic  (totaQ. 

Barium  totaO. 

7,12-Oimattfyl)anz[a}  anthracana. 

3-Malhylcholanlt«ana. 

Banzo[b]fluoranthana. 

Banzo[b]fluoranthana 


BanxfaJanthracana. 

AnWna 

5-Nitioo-loluidha. 

2-Nilroanlina. 

3-Nttr(MniHn6. 

4,4'-Malhylanabia  (2-c»ik>roanHna). 
N-fMroaodiphanylmamlna. 
OiptMnylamina. 
p-Olmaltiylamlno-azobanzana. 


4-Bromophanyl  phanyl  athar. 

4-Chlorophanyl  phanyi  athar. 

2.4-Oinitrololuana. 

DDT. 

MathoxycNor. 

DOO. 

DOE. 

o-Oichioratoanzana. 

1 ,2,4-tricWorobanzana. 

1 ,2.4,5-Ta(rBcMoro-t>anzena. 

li«-OlcMorobanzana. 

p-Dichlorobanzana. 

mata-OlnilrotMnzana. 

2,6-Dinito'utoiuana. 

CMorobanzana. 

Xytana  (totaQ. 

Styrana. 

Eltiyt  banzana. 

HaxacNofobanzana. 

Toluana. 

Nitrabanzana. 

Pantachlorobanzana. 

Pantadiloronitrobanzana. 

CNorabanztata. 

Bia(2-athy«wxyO  pMtwiata. 

Bulyt  banzyl  phlhaiata. 

Dt-ivbutyl  pMhalata. 

Diattvyl  phltialata. 

Dlmattiyl  phttMiata. 

Di^KKtyt  ptTthalata. 

Rasofdnol. 

alpha,  alpha-Oimathyt-ptwnethylamina. 

Banzyl  aloohoL 

i.ianienatnM. 


Salroia. 

Banzo[k](luoranthana. 

Banzdcadd. 

Dt)anzo[a,i]pyrana. 

Banzo(ghi)pa(ytona. 

BanzoCalpyrana. 

BacyWum  (total). 

3,3'-Dlchioroban£kina. 

3,3'-Olmathoxyt)an2kfina. 

3,3'-Oimathylbanzkflna, 

4-Aminobiphanyl. 

Banzidbw. 

Haxachorotxitadtona. 

2-Chloro-1,34)utadina. 

N-NMroaodkvbutytamina. 

Mathyl  athyl  katona. 

trana-1 ,4-0ichlon>-2-butena. 

Cadmium  (totaO. 

Caldum  (tolaO. 

Cartion  diaulfkla. 

Chromium  (total). 

Chiysana. 

Cobalt  (totaO. 

Coppar  (total). 

Cyanida. 

p-Banzoquinone. 

alpha-BHC. 
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Systematic  name 


CASRN 


Common  name 


Cyciohexane,  1,2,3,4,5,6-twxachloro-.  (1a,2B,3a,4B,5a.6B)- 

Cydohexane.  1,2,3,4,5,6-hexachlofo-.  (1a.2a,3a,4B.5a,6B)-_ 

Cyctotiexane,  1.2,3,4,5.6-t>exachloro-(1a,2a.3B,4a,5a,6B)- 

2-Cyclohexerv1  -one,  3,S,5-trimethyt _ 

1 .3-Cyck)pentadiene,  1 ,2,3,4.5.5-hexachkxo- _ _.. 

Dibenz[a.h]anthrac8ne 

Dil)enzo[b,e][1,4]dioxin,  2.3,7.8-tetrachloro- _ „ 

Dibenzo[b,def]chrysene 

Dibenzoturan „ 

2,7:3,6-Dimethanonaphtti         [2,3-b]oxirene,         3,4,5.6,9,9-twxact^ofO- 

la.2.2a.3,6.6a.7,7a-octahydro,  1aa.2B.2aa.3B.6B.6aa.7B.7aa)-. 
2,7:3,6-Oimethanonaphtti         [2.3-t>]oxirene,         3.4,S,6,9.9-t)exachlart>- 

1a.2,2a.3.6.6a,7.7a-octatiydro.  1aa.2B.2aB.3«.6a.6«,78,7aa)-. 
1,4:5,8-Oimettianonaphthalene,       1.2,3,4,10,l(H)exachJoro-1,4,4a,5.8,8»- 

hexahydro-,  1aa,4a.4aB,5a.6a.8aB)-. 
1.4:5.S-Dimettunonaphthalene.       1.2.3.4,10.10-hexacMoro-1.4.4«.53,Ba- 

hexahydro-,  laa,4a.4aB.5B.8B.8aB)-. 

1,4-Dioxane 

Ethanamine,  ^4-ettly(-N-nitroso 

Ettianamine,  N-mettiyl-N-nitroso- 

Ethane,  1 .1  -dKhlofo- 

Ethane.  1.1'-[methytenebi8  (oxy)]b«8[2-chloro- 

Ethane,  l,l'-oxyt)is[2-chloro- 

Ethane,  l,V-lrichkxo- 

Ethane,  1,1,1,2-tetrachkxo-... 
Ethane.  1,1.2-tnchkxo- 

Ethane,  1,1A2-tetrachlofo- 

Ethane,  1 ,2-dibromo- - , 

Ethane,  1 ,2-dfchkxo- _ - 

Ethane,  chkxo- 

Etttane,  hexachloro- „ 

Ethane,  pentachkxo- _ „ 

1.2-Ethane(fafnine,  N.N-diniethyl-N'-'2-pyn(iinyt-N'-<2-thienytmethyl)-. 

Ethanone.  1-pheny»-.._ 

Ethene.  (2-chloroethoxy)- _ _ 

Ethene,  1,1-dichloro- _ 

Ethene,  1.2-dKhloro-  (E)- 

Ethene,  chkxD- 

Eltwne,  tetrachioro- 

Ethene,  trichloro- „ „ 

Fkioranttiene 

Fluoride _ 

9H-Fluorene „ 

2-Hexanone 

Hydrazine,  1,2-dipheny(-.. 
lndeno[  1 ,2,3-cd]pyrene .. 
Iron 


Magnesium. 
Manganese. 
Mercury. 


Methanamine,  N-methyl-N-nitroso . 

Methane,  bromo- , 

Methane,  bromodichloro-.. 

Mettfane,  chtoro- 

Methane,  dibromo- 

Methane,  diixomochloro- 

Methane,  dichloro- 

Mettiane,  dichlorodifluoro- 

Meltiane,  iodo- 

Mettwne,  tetrachioro- 

Methane,  tribfomo- 

Methane,  trichkxo- 

Mettiarw,  trichlorofluoro- 

Meltianeauitonic  acid,  mettiyl  ester.. 
Methanethid,  trichloro- 


4,7-Methano-1  H-indene-1 ,2,4,5,6,7,8,8K>ctachloro-2,3.3ai,4,7,7a- 

tiexahydro. 

4,7-Methano-1  KMndene-1 ,4,5.6.7,8.S-he(»achloro-3a,4,7,7a-telnihydn>-. 

2,5-Methano-2H-indeno[1,2-b]        oxirene,        2,3.4.5,6,7,7-haptachloro- 

la,1b.5.5a.e,ea-tiexahydR>-,  (1aa,lbB,2a,5a.5aB,68,6aa). 
e,S-Melhano-2,4.3-benzo-dtoxathiepin,  6,7,8.9,10,10-hexacMoro- 

1,5,5a,6,9,9a-hexahydro-,  SKMdde,  (3a,5aB,6a,9a,9aB). 
6,9-Melhano-2.4.3-benzoKioxathiepin,  6.7^9.10,10- 

hexachioro,1,5,5a,6.9,9a-hexahydro-,  3-OMida,  <3a,Saa,6B,9B.gM). 
1.3,4-Melhano-2H-cyciobutal  [cd]pentalen-2-one,  1,1a,3,3a,4.5,5,5a,Sb.«- 

decachtoro-octahydro-. 
1,2,4-Mettianocyciopenta[cd]  pentalene-s-cartjoxaldehyde,  2,2a,3,3,4,7- 

hexachtoro-decahydro-.  (1a,2B,2aB,4B,4aB,5B,6aB,6aB,7R'). 
Morpholine,  4-nitroso- — 


319-85-7 
319-86-8 
58-89-9 
78-59-1 
77-47-4 
53-70-3 
1746-01-6 

189-64-0 
132-64-9 

60-57-1 

72-20-8 

309-00-2 

465-73-6 

123-91-1 

55-18-5 

10595-95-6 

75-34-3 

111-91-1 

111-44-4 
71-55-6 

630-20-6 
79-00-5 
79-34-5 

106-93-4 

107-06-2 
75-00-3 
67-72-1 
76-01-7 
91-80-5 
98-86-2 

110-75-8 
75-35-4 

156-60-5 
75-01-4 

127-18-4 
79-01-6 

206-44-0 

129B4-48-6 

«&-73-7 

591-78-6 

122-66-7 

193-39-5 
7439-89-6 
7439-92-1 
7439-94-4 
7439-96-5 
7439-97-6 
62-75-9 
74-83-9 

7Sn27-4 

74-87-3 
74-95-3 
124-48-1 
74-09-2 
75-71-8 
74-88-4 
56-23-5 
75-25-2 
67-66-3 
75-69-4 
66-27-3 
75-70-7 
67-74-9 

76-44-8 
1024-57-3 

959-96-8 

33213-65-9 

143-SO-O 

7421^3-4 

59-89-2 


beta-BHC. 

detta-BHC. 

gamma-BHC. 

Isophorone. 

Hexachkyocydopent-adiene. 

Dft>enzta,h]anthracene. 

2.3,7,8-Tetrachlorodi   benz<H)-dioxin;    HexacNorodibenzo-p-dioxin;    Pen- 

tachlorodhbenzo-p-dioxins:  Tetra-chkxodbenzo-p-dioxins. 
Ot>enzoIa.h  ]  pyrene. 
Oit)enzofuran,     Hexa-chloro-dibenzoturans;     Penta-chkxodlbenzo-furans; 

Tetractitorodi-t)enzoturans. 
Dieldnn. 

Endrin. 

Aldria 

Isodrin. 

1.4-Dioxane. 

N-Nitrosodlethylamina 

N-NJtrosomethylethytamine. 

1 , 1 -Dichkxoethane. 

Bi8(2-chloroethoxy)  mettiane. 

Bis(2-chloroethyO  etber. 

1 , 1 , 1 -Trichloroethane. 

1,1,1 ,2-Tetrachloroethane. 

1 , 1 ,2-Trictil0foett»ne. 

1 , 1 ,2,2-Tetrachloroethane. 

1 ,2-Dibromoettiane. 

1 ,2-Dichloroethane. 

Chloroethane. 

Hexachkxoethane. 

Pentachloroelhane. 

Meihapyritorw. 

Acetophenone. 

2-Chloroethyl  vinyl  ether. 

1 ,1 -Oichloroiethylene. 

trens-l  ,2-Oichloro  ethene. 

Vinyl  chloride. 

TefcBChloroethene. 

Trichloroethene. 

FluoramherM. 

Fluoride. 

Fluorene. 

2-Haxanone. 

1  ^-Oiphenythydrazine. 

lndeno(  1 .2,3-cd)pyrene. 

Iron(tota0. 

Lead  (totaQ. 

Magnesium  (totaQ. 

Mangartese  (totaQ. 

Mercury  (total). 

^4-NltF0S0dimett1ylaml^e. 

Bromometttane. 

Bromodictiioromethane. 

Chkxomettiane. 

Dbromomethane. 

ChkxxxStxomomettume. 

Dichloromelhane. 

OtdHorodinuoromettiane. 

lodomethane. 

Cartxxi  tetractiloride. 

Tritxomomettiane. 

Ctitoroform. 

TiiUiloiomonofluoroiiietlianw. 

CMOfdfltfW. 

Heptachlor. 
Haptachlor  epoxide. 

EndoauKanL 

Endosulfan  U. 

Kepone. 

Endrin  aldehyde. 

N-Nitro8omorpholine. 
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Systematic  name 


1-Naphthalenamine.. 


Naphthrtane,  2-chloro- 

Naphthalene,  2-mrthyt- 

1.4-Naphthalenedtono „ _ 

NapMhot1A3.4^lenchfysene.-. 

Nickel 

Osmium _ „ 

Oxirane _. 

2-Pentanone.  4-n)ethyW „„ 

Phenanlhrafie « „ „... 

Phenol „ „„ 

Phenol,  2-(1  -meihylpropylM.6-dinitro. 

Ptwnol,  2-chlofO- - «...««...,.... 

Ptwnol,  2-methyt-  „ _...«.. 

Pttenol,  2-mathyl  4,6-dMln>- „.....„..„„„. 

Phenol,  2-nitro- - . . „... 

Phenol.  2,Z-methylenet)i8  [3,4,6-trichloro- 

Phend,  2,3,4,6-tatrachioro- 

Phenol,  i4-dtehlofo- _ 

Phenol,  2,4-<flmethy1- „.... 

Ptwnol,  2.4-(ftnltro- „ 

Phenol,  2.4,5-trichioro- „ 

Phenol.  2,4,6-trichloro- „ 

Phenol.  ift<«eNofo- _ 

Phenol,  4-chk>ro-3-methyl- „ 

Phenol,  4-methyi- „ 

Phenol,  4-nitr^ „ 

Phenol,  penlactilofo- ..._ „ 

PhoaphonxMiioic  acid,  O.CMMhyl  S-Kethylthio)  methyl] 
PhoaphoRxSthioic  acid,  0,0-dMhyl  S-[2-(ethylthio)  ethyl] 
Phoaphorothioic  acid,  0-[4-[(dKnethylamino)  suKonyl)]  phenyl]  0.0-di- 
methyl  eater. 

Phosptwothioic  add,  0,OKMhyl  (H4-nitrophenyO  ester 

Phoaphorothioic  add,  0,0-d^ett^^  0-pyrazinyl  ester _ 

Phoaphorothioic  add.  0,OHlimethyl  0-(4-nitrophenyO  ester  „ 

Plpeiidlna,  1-nitroso- 

Potasaium „ „ .„„ „..„. «„„.. 

I-Propanamine,  N-nitroeo-N-propyt- 

Propane,  1.2-<Jfe(om(>-3-chloro 

Propane,  1 .2.-dfchloro- ..._ 

ProiMne,  12.3-lrichloro--. 

Propane.  2.2'-oxyt)is[  1  -chloro- „ .: 

PropanedMtrite _ „ 

PropanenMrile .. 

Propaneniirae,  3-chloro- 

Propanoic  add,  2-{2,4,5-trichlorophenoxyl)- 

1  -Propanol.  2.3-da)romo-phoaphate  (3:1) 

1  -Propanol.  2-methyl- „ 

2-Propanone — — „ „ „ „ „ .„„... 

2-Pro(>enal_ „ 

1-Propene.  1.1A3.3,34»exachlon>- IZI 

1  -Propene,  1 ,3-dtehloro-,  (E)- 

1 -Propane,  1,3-dKhloro-.  (ZV 

1-Propene,  1,3-chloro- _ 

2-Propenenitnle,  2-methyl-.„ 

2-Propenenitrle _ „ 

2-Propenoic  add,  2-methyl-,  ethyl  aster „".. 

2-Propenoic  add,  2-methyl-,  methyl  ester 

2-Propen-1-ol.- 

2-ftiopyn-1-ol_ „ "'.. 

Pyrene._ „ 


Pyrldbw,2-methyt-.. 
PyrUkie,  1-nitroao-.. 
Selenium 

Sodhjm 

Sulfide !..ZI' 


SoHuroua  add.  2-ehloroethyl  2-[4-(1.1-dhnethylethyO  phenoxy)-1-mothy- 
Mhyl  eater. 

ThaKum 

Thiod»hoaphoric  add  ([HO),  P(S)K)),  tetraettiyl 
Tin 


UMI 


Vanadium.. 
anc 


CASRN 


134-32-7 

91-59-8 

91-20-3 

91-58-7 

91-57-6 

130-15-4 

192-86-4 

7440-02-0 

7440-04-2 

75-21-8 

108-10-1 

85-01-8 

108-05-2 

88-85-7 

95-67-8 

95-48-7 

534-52-1 

88-75-6 

70-30-4 

S8-00-2 

120-83-2 

105-67-9 

51-28-5 

9S-9o— 4 

88-06-2 

87-66-0 

59-^0-7 

106-44-5 

100-02-7 

87-86-5 

298-02-2 

298-04-4 

52-85-7 

56-38-2 

297-97-2 

296-00-0 

100-75-4 

7440-09-7 

621-64-7 

96-12-8 

78-87-5 

96-18-4 

108-60-1 

109-77-3 

107-12-0 

542-76-7 

93-72-1 

126-72-7 

78-83-1 

67-64-1 

107-02-e 

1888-71-7 

10061-02-6 

10061-01-5 

107-05-1 

126-96-7 

107-13-1 

97-63-2 

80-62-6 

107-18-6 

107-10-7 

129-00-0 

110-86-1 

109-06-8 

930-65-2 

7782-40-2 

7440-22-4 

7440-23-6 

18496-25-8 

140-67-8 

7440-28-0 
3688-24-5 
7440-31-6 
8001-36-2 
7440-62-2 
7440-66-6 


Common  name 


1-Naphthylamine. 
2-Naphthylamine. 


2-Chloronaphthalene. 

2  Melhylnaphthalane. 

1 ,4-NaphthoQuinone. 

Dibanzo[a,e]pyrane. 

Nickel  (totaO. 

Oamium  (total). 

Ettiylene  oxide. 

4  Methyl-2-pentafKyie. 

Phanairthrene. 

Ptienoi. 

2-aac-Butyl-4,6-dbiitro-phenol. 

2-ChlorophenoL 

ortlioOaaoL 

4,60lnltro-oo9aoL 

2-Nltrophenol. 

htaxachkirophene. 

2.3,4,6-Telrachlorophenol 

2,4-Dk:hk)rophenol. 

^4-Dimethy4phenol. 

2,4-OlnitrophenoL 

2.4.5-Tftchtorophenol 

2,4,6-Trichk)rophenoL 

2,6-Dichlorophenoi. 

p-Chtoro-m-cresoL 

para-Cresol. 

4-NitrophenoL 

Pentachkxophenol. 

PtHxate. 

Diaulfoton. 

Fampliur. 

Parathkxi 

0,0-Oiettiyl  0,2-pyrazinyl  phosphorotNoate. 

Methyl  pwattitoa 

N-Nitrosopiperidkw. 

Potassium  (totaQ. 

Di-n-propytnitrosamine. 

1 ,2-Oit]mno-3-chkxo-propane. 

1 ,2-OkMoroprDpane. 

1 ,2.3-Trichk)roproparM. 

Bis(2-chkxoiaopropyO  ether. 

Malononitrie. 

Ethyl  cyanide. 

3-Chkxopropkxiitrlle. 

Savex. 

Tris(2,3-ditXDmoprapyl)  phosphate. 

IsotMtyl  ateohd. 

Acetone. 

Acroieia 

Hexachk>ropropene. 

trans- 1 ,3-Ok:hkxopropene. 

ds-l  ,3-Olchkx<apropene. 

3-Chfcxopropena 

Methactykxiitrile. 

Acryloniliio. 

Ethyl  methacrylata. 

Mettiyl  methacrylate. 

Allylakx>hoL 

2-Propyn-1-ol. 

Pyrane. 


2-P)coline. 

N-Nitroaopyrrolidkie. 

Selenkjm  (total). 

Silv«r(totaO. 

Sodium  (totaO. 

SulfMe. 

Aramite. 

Thalum  (totaO. 

TatraethykSthiopyro-phosphate. 

Tin  (totaQ. 

Toxaphene. 

Vanadium  (totaO. 

Z)nc(totaO. 
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Appendix  III.— Carcinogenic  Slope  Factors  (CSFs)  and  Reference  Doses  (RfD's)  for  Selected  Hazardous  Constituents 


CAS  No. 


Class 


Chemical  name 


Health  based  levels  for 


Systemic  toxicants— RFD 
(mg/kg/day) 


Cari 


(mg/kg/day) 


67-64-1 

75-05-a 

98-86-2 

107-13-1 

3(»-0&-2 

62-53-3 

7440-36-0 

7440-39-3 

71-43-2 

7440-41-7._... 

111-44-4 

117-81-7 

75-27-4 

75-25-2 

74-83-9. ..„ 

75-15-0 -.. 

56-23-5 

67-74-9 -.. 

106-80-7. 

67-66-3 

16065-83-1... 
7440-47-3..... 

108-39-4. 

95-48-7 

106-44-5...„. 

57-12-5 

72-55-9 

72-54-8 

50-29-3 „ 

1 24-448-1 .._. 

84-74-2 

924-16-3 

75-71-6 

107-06-2 

75-35-4 

120-63-2. 

60-57-1 

84-66-2 

55-18-6 

60-61-5 

62-75-0.- 

51-28-5 

88-85-7 

122-39-4 

296-04-4 

100-41-4  _ 

76-44-6 

1024-57-3 

87-68-3 

319-84-6 

319-85-7 

58-89-0 

77-47-4 

67-72-1 

78-83-1 

78-59-1 

126-98-7 

78-93-3 

106-10-1 

296-00-0 

75-09-2 

10595-95-6.. 

621-64-7 

86-30-6 

930-55-2 

7440-02-0.... 

9&-95-3 .« 

56-38-2 

608-93-5 

82-68-8 

87-86-5 

108-95-2 

1336-36-2.... 
23950-58-6.. 

110-66-1 

7440-22-4.... 
100-42-6 


(B1).. 
(B2).. 
(C).... 


(A).. 


(B2).. 
(B2).. 


(B2).. 
(B2).. 


(B2).. 


(B2).. 
(B2).. 
(82).. 


(B2).. 


(B2). 


(B2).. 
(82)" 
'(B2)"' 


(B2).. 
(B2).. 
(C).... 
(B2).. 
(C)-... 
(C).... 


(C). 


(B2).. 
(B2).. 
(B2).. 
(B2).. 
(B2).. 


(B2).. 


(B2).. 


Acetone _ 

AcetorvtrHe 

Acetophenone _ 

Acrylonitnle 

AWrin _ 

Aniline _ 

Antimony _ _ 

Barium* _ „ 

Benzene* - 

Beiytlium 

Bis(chloroethyl)ether.„ 

Bis(2-ethylhexyl)phthalate 

BromodNMoromethane 

Bromofomi 

Bromomethane. _ 

Cartxxi  disulfide _ 

Caitxx)  tetrachloride  • _ 

Chlordane - 

Chlorobenzene 

Chloroform - - - -.. 

Chromium  OH)  *  ..- 

Chromium  (VO  * - 

Cresol,  meta - 

Cresoi,  ortho — 

Cresol.  para 

Cyanide 

doe 

DOO 

dot 

Dibromochioromethane. 

Dibutyl  phthalate _ 

Dibulyulnitrosamine  (N-Nitrosodi-rvtXitylamine) . 

DictilorodHluoromethane 

1 .2-Dichloroethane  • 

1,1-Oichioroelhylene  • - 

2,4-Oichlorophenol 

Dieldrin _. 

Diethyl  phthalate 

Diethylriitrosamine  (N-Nitrosodiethylamir>e) 

Demetfx)ate ...- » — 

Dimettiyfnitroeamine  (N-Nitrosodimethylamine) . 

2,4  Dinitrophenol - 

Dinoseb _ _ 

Diphenytamine „ _ 

Disulfotan „ ....- 

Ethyft>enzer)e _ 

Heptachlor. — — „.„ 

Heptacfikx  epoxide ~ 

Hexachlorobutadiene 

Hexachtorocydohexane— alpha  (alpha— 6HC).. 

Hexachlorocydohexane— beta  (beta— 8HC) 

Hexachkxocyclohexane— gamma  (Lindarw)  *.... 

Hexachlorocyclopentadiene 

Hexachioroethane 

Isobutyl  alcohol 

Isophorone 

Methacrylonitrite 

lyiethyl  elhyl  ketone ._ 

Methyl  Isobutyl  ketone.- „ 

Methyl  parathion „ „ 

Methylene  chloride 

N-Nrtroso-N-methylethylamine ~ 

N-Nitrosodl-N-propylamine 

N-Nitrosodv)henylamine 

N-NHrosopyrrolidirte 

Nickel 

Nitrobenzene 

Parathion - 

Pentachlorobenzene 

Pentachloronitrobenzene 

PentadiloropherKJl 

Phenol 

Polychkxinated  biphenyls 

Pronamide 

Pyridine - 

Silver* 

Styrene - 


1.0x10-' 
6,0x10-» 
1.0x10"' 


3.0x10" 


4.0x10" 
6.0x10" 


5.0x10" 


2.0x10" 

2.0x10" 

2.0x10" 

4.0x10" 

1.0x10" 

7.0x10" 

5.0x10" 

3.0x10" 

1.0x10" 

1 

6.0x10" 

5.0x10- 

5.0x10- 

6.0x10" 

2.0x10" 


5.0x10" 
2.0x10- 
1.0x10- 


2.0X10- 


9.0x10" 
3.0x10" 
5.0x10" 
8.0x10- 


aoxio- 


2.0x10- 
1.0x10- 
3.0x10- 
4.0x10- 
1.0x10" 
5.0x10" 


2.0X10" 


3.0x10" 
7.0x10" 
1.0x10" 
3.0x10" 
2.0x10" 
1,0x10" 
5.0x10- 
5.0X10" 
3:0x10- 
6.0x10- 


2.0x10- 
5.0X  lo- 
ss XI 0- 
8.0x10- 
3.0x10- 
3.0x10- 
4.0x10- 


8.0x10" 
1.0x10" 
3.0x10" 
2.0x10- 


5.4x10' 
17 
2.6x10-« 


2.9x10-« 


1.1 
8.4x10"' 


1.3x10"' 
1.3 


6.1x10"' 


3.4x10' 
2.4x10"' 
3.4x10"' 


6.4 


91x10"' 
0.6 


16 

150 

61 


4.6 

9.1 

7.8x10' 

6.3 

1.8 

1.3 


1.4x10"' 


7.6x10" 
22 
7.0 

4.9x10' 
2.1 


7.7 


3.0x10"' 
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APPENDOC  (U.— CARCtNOeENiC  SLOPE  FACTORS  (CSF's)  AND  REFERENCE  OOSES  (RfD's)  FOR  SELECTED  HAZARDOUS 

Constituents— Continued 


CASNa 


Ctass 


Chemicai  name 


Health  based  levels  lor 


Systemic  toxicants— RFD 
(mB/kg/day) 


Carcinogens — CSF 
(mg/kg/day) 


85-84-3 

7S-34-6 

127-18-4 

58-90-2 

108-88-3 

8001 -a5n2 

120-82-1 

71-55-6 

79-00-5 

79-01-6 

75-6S-4 

95-95-4 

88-06-2 

96-18-4 

1330-20-7 


(C). 


1 .2.4.5-Tetradilorobeittene- 
1 .1  ^.2-TelncMoroelhane„. 
Temchioroethylena .. 


3.0x10' 


(B2). 


(C).... 
(B2).. 


(B2).. 


2.3.4.e-TetiacMorcipha(X)l . — 

Tduena 

Toxaphene  • ~ 

1  ^,4-Trichiorob8nzsne 

1,1,1  -TricNoreothane  * 

1,1,2-Trictiloraothane 

TttcWofoethylene  * ~ ~ 

Trichkxomononuonxnethane . 

2,4,5-Trichkiro|)hanol...„ 

2,4,6-TrichloropherK)l 

1,2,3-Trichloropropane 

Xylenes. 


1.0x10-* 
3.0x10-« 
3.0x10-' 


0.2 
5.1x10-' 


1.1 


2.0x10-' 
9.0x10-' 
2.0x10-» 


5.7x10-' 
l.lxlO' 


3.0x10-' 
1.0x10-' 


0.02 


1.0x10' 
2 


•  MCL's  are  avaiUbte  (or  ttiese  constituents  (see  Table  2).  MCL's  shouM  be  used  as  trigger  levels. 

*  Constituant  is  considered  a  caroinogan  by  ttie  oral  route.  RfD  is  based  on  non-cardnogenic  effects  only.  Trigger  levels  shouM  be  based  on  the  k>wer  of  the  two 
levels  (unteaa  an  MCL  exists). 


How  to  calculate  trigger  levels  from  RfDs 
andRSDs: 

L  Syatemic  Toxicants: 

To  calculate  a  trigger  level  based  oa  a 
reference  dose  (RfD),  multiply  the  RfD  by  the 
average  adidt  body  weight  (70  kg)  over  the 
average  water  intake  (2  liters  of  water  per 
day). 

Example  for  acetonitrite: 
RfD  =  6.0x10"' mg/kg/day 


6.0x10-'  mg  70  kg 

X 


kg-day 


2L/day 


=0.2  mg/L 


II.  Carcinogens: 

To  calculate  a  trigger  level  based  on  a 
canunogenic  slope  factor  (CSF),  derive  a  risk- 
specific  dose  (RSD),  then  multiply  the  RSD  by 


the  average  adult  body  weight  (70  kg)  over 
the  average  water  intake  (2  liters  of  water  per 
day). 

example  of  aldrin: 

A.  Aldrin  is  classified  as  a  Group  B2 
carcinogen;  it  has  a  CSF  of  17  (mg/kg/day)"'. 
Using  a  10" 'risk  level,  the  RSD  is: 


ixlQ- 


17  (mg/kg/day)-' 
The  trigger  level  is: 


5.9x10-' mg  70  kg 

X 


=5.9x10' mg/kg/day 


kg-day 


2L/day 


=  2.1x10- ^/L 


a  Using  a  10"*  risk  level,  the  RSD  is: 
1x10-* 


17  (mg/kg/day)- 
The  trigger  level  is: 
5.9x10-'  mg  70  kg 


=5.9x10-'  mg/kg/day 


kg-day 


2L/day 


=  2.1x10"' mg/L 


(FR  Doc.  88-19530  Filed  8-29-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  30 

Debt  Coilaction 

agency:  Department  of  Education. 
ACTION:  Final  rule. 

SUMMARY:  The  Secretary  of  Education 
(Secretary)  amends  Part  30  of  Title  34  of 
the  Code  of  Federal  Regulations.  The 
amendments  implement  revisions  to  the 
Federal  Claims  Collection  Standards 
(FCCS),  which  require  each  Federal 
agency  to  issue  its  own  debt  collection 
regulations,  adapted  to  the  agency's 
particular  requirements,  implementing 
those  aspects  of  the  FCCS  that  require 
further  regulation.  The  regulations  are 
intended  to  strengthen  the  ability  of  the 
Secretary  to  collect  outstanding  debts. 
EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 

FOB  FURTHEII  iNFORMATION  CONTACT: 

James  A.  Nielsen,  U.S.  Department  of 

Education,  Office  of  Management,  400 

Maryland  Avenue,  SW.,  Room  3017 

FOB-6,  Washington,  DC  20202.  (202) 

732-4149. 

SUPPtEMENTARY  INFORMATION:  The 

Federal  Claims  Collection  Standards 
(FCCS)  (4  CFR  Parts  101-105)  were 
revised  on  March  9, 1984  (49  FR  8889),  to 
reflect  changes  made  by  the  Debt 
Collection  Act  of  1982  to  the  Federal 
Claims  Collection  Act  of  1966.  The 
FCCS,  published  jointly  by  the 
Department  of  lustice  and  the  General 
Accounting  OfHce,  require  agencies  to 
publish  implementing  regulations. 

The  Secretary  has  already  published 
various  rulemaking  documents  to 
implement  some  of  the  revised  FCCS 
requirements,  including — 

1.  Proposed  regulations  regarding  the 
charging  of  interest,  published  in  the 
Federal  Re^ster  on  July  11, 1984  (49  FR 
28264).  (That  NPRM  proposed  to  amend 
various  regulations,  including  the 
Education  Department  General 
Administrative  Regulations.  However, 
the  Department  now  plans  to  publish 
those  regulations  in  Subpart  D  of  Part 
30); 

2.  Final  regulations  regarding  referral 
of  debts  to  the  Internal  Revenue  Service 
(IRS)  for  offset  against  tax  refunds, 
published  in  the  Federal  Register  on  July 
1. 1986  (51  FR  24095)  (34  CFR  30.33); 

3.  Final  regulations  providing  for  (a) 
offset  of  debts  owed  under  programs 
and  activities  of  the  Department  or 


referred  to  the  Department  by  other 
Federal  ageoGies;  and  (b)  referr^  of 
debts  to  other  Federal  agencies  ior 
offset,  published  in  the  Federal  Raider 
on  October  7, 1986  (51  FR  35645)  (34  CFR 
Part  30,  Subpart  C);  and 

4.  Final  regulations  regarding  Ihe 
reporting  of  debts  to  Consimier 
Reporting  Agencies,  published  te  tfa« 
Federal  Regiater  on  October  7, 1986  (51 
FR  35645)  (34  CFR  30.35). 

The  Department  has  also  published 
final  regulations  in  Parts  31  and  52  diat 
provide  salary  offset  procedures.  The 
Department  recently  pubhshed  an 
NPRM  proposing  to  revise  some  of  the 
procedures  under  Part  31  (see  58  FR 
15336,  April  28, 1988).  The  current  ofifoet 
procedures  in  Part  31  are  used  to 
recover  debts  owed  under  the 
Department's  Hnancial  assistance 
programs  by  employees  of  all  Federal 
agencies.  The  offset  procedures  in  Part 
32  are  used  to  collect  debts,  other  than 
those  covered  by  Part  31  or  30,  that  are 
owed  by  the  Department's  current  and 
former  employees. 

This  rulemaking  document  establishes 
regulations  on  debt  collection  matters 
not  covered  by  the  other  rulemaking 
documents.  This  rulemaking  action, 
together  with  most  of  the  other  debt 
collection  rules  of  the  Department  will 
complete  a  uniHed  set  of  debt  collection 
regulations  in  34  CFR  Part  30. 

Unless  otherwise  provided  in  these 
rules,  the  Secretary  adopts  the 
standards  and  procedures  in  the  FCCS. 
Thus,  these  regulations  supplement  the 
FCCS  in  those  instances  where  the 
FCCS  requires  agency-specific  rules  or 
the  nature  of  a  peuHcular  debt  collection 
activity  administered  by  the  Department 
calls  for  further  clarification  of  the 
FCCS.  In  some  cases,  these  regulations 
clarify  the  relationship  between  the 
laws  administered  by  the  Secretary  and 
the  requirements  of  the  FCCS. 

The  citations  of  legal  authority 
appearing  after  the  various  sections  of 
these  regulations  include  references  to 
31  U.S.C.  3711(e),  20  U.S.C.  1221e-3(a)(l), 
and  the  Secretary's  general  debt 
collection  authority  imder  20  U.S.C. 
1226a-l.  Various  other  statutoiy 
provisions  contain  authority  for  the 
promulgation  of  these  rules  with  respect 
to  particular  programs  administered  by 
the  Secretary.  See,  e.g.,  20  U.S.C.  10e2(a) 
(Guaranteed  Student  Loan  Program). 
These  supplemental  authorities  have 
been  omitted  from  the  citations  of  legal 
authority  contained  in  these  rules  for  the 
sake  of  brevity.  This  omission  is  not 
intended  to  limit  in  any  way  the 
programs  or  activities  under  which  the 
Secretary  is  authorized  to  engage  in 
debt  collection  under  these  or  other 
procedures.  Further,  the  Secretary 


reserves  the  right  to  rely  on  these  other 
autiiorities  to  support  these  regulations. 

In  response  to  the  NPRM,  the 
Secretary  received  two  telephone 
inquiries  and  no  written  comments. 
Therefore,  the  Secretary  publishes  these 
final  regulations  without  any  changes 
from  the  NPRM  other  than  a  technical 
tiiange  to  S  30.1(c)(3)  removing  a  cross 
reference  to  Subpart  D  to  reflect  that 
fact  that  the  Department  has  not  yet 
published  a  Subpart  D  to  Part  30.  Also, 
as  promised  in  the  preamble  to  the 
NniM  for  this  rulemaking  action,  a 
technical  amendment  is  made  to  the 
introduction  section  to  Subpart  C, 
"What  Provisions  Apply  to 
Administrative  Offset?"  Without  the 
revision,  certain  provisions  in  that 
section  would  duplicate  portions  of 
S  30.2  "On  what  authority  does  the 
Secretary  rely  to  collect  a  debt  under 
this  Part?" 

The  rationale  supporting  these 
provisions  is  explained  in  detail  in  the 
preamble  to  the  proposed  regulations,  at 
53  FR  5136-5138.  That  rationale  is 
adopted  here  by  reference. 

Part  E  of  the  General  Education 
Provisions  Act  was  revised  by  Public 
Law  100-297.  Under  the  revised  Part,  the 
Secretary  will  have  authority  to 
compromise  debts  in  which  the  amount 
to  be  repaid  is  within  $200,000  of  the 
disputed  amotmt.  Because  P.L.  100-297 
became  law  after  the  publication  of  the 
NPRM  for  this  rulemaking  action, 
regulations  to  implement  the  new 
authority  have  not  yet  been  developed. 
The  Secretary  intends  to  publish  a 
rulemaking  document  to  implement  the 
new  authority  in  the  near  future 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
regulations  because  they  do  not  meet 
the  criteria  for  major  regulations 
established  in  that  Order. 

Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Assessment  of  Education  Impact 

In  the  notice  of  proposal  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rule  and  on  its  own  review,  the 
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Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  30 

Claims,  Debt  collection. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply) 

Dated:  July  2a  1988. 
VViUiam  }.  Bennett. 

Secretary  of  Education. 

The  Secretary  amends  Part  30  of  Title 
34  of  the  Code  of  Federal  Regulations,  as 
follows: 

1.  The  table  of  contents  is  amended  by 
adding  Subparts  A,  E,  and  F,  and 
revising  the  authority  citation,  to  read  as 
follows: 

PART  30— DEBT  COLLECTION 
Subpart  A— General 

Sec. 

30.1  What  administrative  actions  may  the 
Secretary  take  to  collect  a  debt? 

30.2  On  what  authority  does  the  Secretary 
rely  to  collect  a  debt  under  this  Part? 


Subpart  E— What  Costs  and  Penalties  Does 
the  Secretary  Impose  on  Delinquent 
Debtors? 

30.60    What  costs  does  the  Secretary  impose 

on  delinquent  debtors? 
30.B1    What  penalties  does  the  Secretary 

impose  on  delinquent  debtors? 
30.62    When  does  the  Secretary  forego 

interest,  administrative  costs,  or 

penalties? 

Subpart  F— What  Requirements  Apply  to 
the  Compromise  of  a  Debt  or  the 
Suspension  or  Termination  of  Collection 
Action? 

30.70    How  does  the  Secretary  exercise 
discretion  to  compromise  a  debt  or  to 
suspend  or  terminate  collection  of  a 
debt? 

Authority:  20  U.S.C.  1221e-3(a)(l),  and 
1226a-l,  31  U.S.C.  3711(e),  31  U.S.C.  3716(b) 
and  3720A,  unless  otherwise  noted. 

2.  New  Subpart  A  is  added,  to  read  as 
follows: 

Subpart  A— General 

§  30. 1    What  administrative  actions  may 
the  Secretary  take  to  collect  a  debt? 

(a)  The  Secretary  may  take  one  or 
more  of  the  following  actions  to  collect  a 
debt  owed  to  the  United  States: 

(1)  Collect  the  debt  under  the 
procedures  authorized  in  the  regulations 
in  this  part. 

(2)  Refer  the  debt  to  the  General 
Accounting  Office  for  collection. 


(3)  Refer  the  debt  to  the  Department  of 
Justice  for  compromise,  collection,  or 
litigation. 

(4}  Take  any  other  action  authorized 
by  law. 

(b}  In  taking  any  of  the  actions  listed 
in  paragraph  (a)  of  this  section,  the 
Secretary  complies  with  the 
requirements  of  the  Federal  Claims 
Collection  Standards  (FCCS]  at  4  CFR 
Parts  101-105  that  are  not  inconsistent 
with  the  requirements  of  this  part. 

(c)  The  Secretary  may — 

(1)  Collect  the  debt  imder  the  offset 
procedures  in  Subpart  C  of  this  part; 

(2)  Report  a  debt  to  a  consumer 
reporting  agency  imder  the  procedures 
in  Subpart  C  of  this  part; 

[3]  Charge  interest  on  the  debt  as 
provided  in  the  FCCS; 

[4]  Impose  upon  a  debtor  a  charge 
based  on  the  costs  of  collection  as 
determined  imder  Subpart  E  of  this  part; 

(5]  Impose  upon  a  debtor  a  penalty  for 
failure  to  pay  a  debt  when  due  imder 
Subpart  E  of  this  part; 

[6]  Compromise  a  debt,  or  suspend  or 
terminate  collection  of  a  debt,  under 
Subpart  F  of  this  part; 

(7)  Take  any  other  actions  imder  the 
procedures  of  the  FCCS  in  order  to 
protect  the  United  States  Government's 
interests;  or 

(8)  Use  any  combination  of  the 
procedures  listed  in  this  paragraph  (c) 
as  may  be  appropriate  in  a  particular 
case. 

Authority:  20  U.S.C.  1221e-3(a)(l)  and 
122ea-l.  31  U.S.C.  3711(e). 

§30.2    On  what  authority  does  the 
Secretary  rely  to  collect  a  debt  under  this 
part? 

(a)(1)  The  Secretary  takes  an  action 
referred  to  under  §  30.1(a}  in  accordance 
with — 

(i)  31  U.S.C.  Chapter  37,  Subchapters  I 
and  II; 

(ii)  Other  applicable  statutory 
authority;  or 

(iii)  The  common  law. 

(2)  If  collection  of  a  debt  in  a 
particular  case  is  not  authorized  under 
one  of  the  authorities  described  in 
paragraph  (a](l]  of  this  section,  the 
Secretary  may  collect  the  debt  under 
any  other  available  authority  under 
which  collection  is  authorized. 

(b)  The  Secretary  does  not  use  a 
procedure  listed  in  §  30.1(c)  to  collect  a 
debt,  or  a  certain  type  of  debt,  if — 

(1)  The  procedure  is  specifically 
prohibited  under  a  Federal  statute;  or 

(2)  A  separate  procedure  other  than 
the  procedure  described  under  §  30.1(c) 
is  specifically  required  under — 

(i)  A  contract,  grant,  or  other 
agreement; 


(ii)  A  statute  other  than  31  U.S.C  3716; 
or 
(iii)  Other  regulations. 

Authority:  20  U.S.C.  1221e-3(a)(l)  and 
1226a-l.  31  U.S.C.  3711(e) 

2.  Section  30.20  is  amended  by 
revising  paragraph  (a)(1),  removing 
paragraph  (b),  and  redesignating 
paragraphs  (c),  (d),  and  (e)  as  paragraph 
(b),  (c),  and  (d),  respectively,  to  read  as 
follows: 

§30^    To  what  do  §§  30.20-30.31  apply? 

(a)(l)(i)  Sections  30.20-30.31  establish 
the  general  procedures  used  by  the 
Secretary  to  collect  debts  by 
administrative  offset. 

(ii)  The  Secretary  uses  the  pnx^dures 
established  under  other  regulations, 
including  S  30.33,  What  procedures  does 
the  Secretary  follow  for  IRS  tax  refund 
offsets?,  34  CFR  Part  31,  Salary  Offset 
for  Federal  Employees  Who  Are 
Indebted  to  the  United  States  Under 
Programs  Administrated  by  the 
Secretary  of  Education,  and  34  CFR  Part 
32,  Salary  Offset  to  Recover 
Overpayments  of  Pay  or  Allowances 
from  Department  of  Education 
Employees,  if  the  conditions  requiring 
application  of  those  special  procedures 
exists. 

3.  New  Subparts  E  and  F  are  added,  to 
read  as  follows: 


Subpart  E— What  Costs  and  Penalties 
Does  the  Secretary  Impose  on 
Delinquent  Debtors? 

§30.60    What  costs  does  the  Secretary 
Impose  on  delinquent  debtors? 

(a)  The  Secretary  may  charge  a  debtor 
for  the  costs  associated  with  the 
collection  of  a  particular  debt.  These 
costs  include,  but  are  not  limited  to — 

(1)  Salaries  of  employees  performing 
Federal  lofui  servicing  and  debt 
collection  activities; 

(2)  Telephone  and  mailing  costs; 

(3)  Costs  for  reporting  debts  to  credit 
bureaus; 

(4)  Costs  for  purchase  of  credit  bureau 
reports; 

(5)  Costs  associated  with  computer 
operations  and  other  costs  associated 
with  the  maintenance  of  records; 

(6)  Bank  charges; 

(7)  Collection  agency  costs; 

(8)  Court  costs  and  attorney  fees;  and 

(9)  Costs  charged  by  other 
Governmental  agencies. 

(b)  Notwithstanding  any  provision  of 
State  law,  if  the  Secretary  uses  a 
collection  agency  to  collect  a  debt  on  a 
contingent  fee  basis,  the  Secretary 
charges  the  debtor,  and  collects  through 
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the  agency,  an  amount  sufficient  to 
recover — 

(1)  The  entire  amount  of  the  debt;  and 

(2)  The  amount  that  the  Secretary  is 
required  to  pay  the  agency  for  its 
collection  services. 

(c)(1)  The  amount  recovered  under 
paragraph  (b)  of  this  section  is  the  entire 
amount  of  the  debt  multiplied  by  the 
following  fraction: 


1-cr. 


(2)  In  paragraph  (c)(1)  of  this  section, 
cr  equals  the  commission  rate  the 
Department  pays  to  the  collection 
agency. 

(d)  If  the  Secretary  uses  more  than 
one  collection  agency  to  collect  similar 
debts,  the  commission  rate  (cr) 
described  in  paragraph  (c)(2)  of  this 
section  is  calculated  as  a  weighted 
average  of  the  commission  rates  charged 
by  all  collection  agencies  collecting 
similar  debts,  computed  for  each  fiscal 
year  based  on  the  formula 


N 

2 

1=1 


Xi'Yi 


(^) 


where — 

(1)  Xi  equals  the  dollar  amount  of 
similar  debts  placed  by  the  Department 
with  an  individual  collection  agency  as 
of  the  end  of  the  preceding  Hscal  year, 

(2)  Yi  equals  the  commission  rate  the 
Department  pays  to  that  collection 
agency  for  the  collection  of  the  similar 
debts; 

(3)  Z  equals  the  dollar  amount  of 
similar  debts  placed  by  the  Department 
with  all  collection  agencies  as  of  the  end 
of  the  preceding  fiscal  year,  and 

(4)  N  equals  the  number  of  collection 
agencies  with  which  the  Secretary  has 
placed  similar  debts  as  of  the  end  of  the 
preceding  fiscal  year. 

(e)  If  a  debtor  has  agreed  under  a 
repayment  or  settlement  agreement  with 
the  Secretary  to  pay  costs  associated 
with  the  collection  of  a  debt  at  a 
specified  amount  or  rate,  the  Secretary 
collects  those  costs  in  accordance  with 
the  agreement. 

(f)  The  Secretary  does  not  impose 
collection  costs  against  State  or  local 
governments  under  paragraphs  (a) 
through  (d)  of  this  section. 

Authority:  20  U.S.C.  1221e-3(a](l)  and 
1228a-l,  31  U.S.C.  3711(e).  3717(e)(1),  3718). 

§  30.61    What  penalties  doe*  ttie  Secretary 
Impose  on  delinquent  detrtors? 

(a)  If  a  debtor  does  not  make  a 
payment  on  a  debt,  or  portion  of  a  debt. 


within  90  days  after  the  date  specified  in 
the  first  demand  for  payment  sent  to  the 
debtor,  the  Secretary  imposes  a  penalty 
on  the  debtor. 

(b)(1)  The  amount  of  the  penalty 
imposed  under  paragraph  (a)  of  this 
section  is  6  percent  per  year  of  the 
amount  of  the  delinquent  debt. 

(2)  The  penalty  imposed  under  this 
section  runs  from  the  date  specifled  in 
the  first  demand  for  payment  to  the  date 
the  debt  (including  the  penalty)  is  paid. 

(c)  If  a  debtor  has  agreed  under  a 
repayment  or  settlement  agreement  with 
the  Secretary  to  pay  a  penalty  for  failure 
to  pay  a  debt  when  due,  or  has  such  an 
agreement  under  a  grant  or  contract 
under  which  the  debt  arose,  the 
Secretary  collects  the  penalty  in 
accordance  with  the  agreement,  grant, 
or  contract. 

(d)  The  Secretary  does  not  impose  a 
penalty  against  State  or  local 
governments  under  paragraphs  (a)  and 
(b)  of  this  section. 

Authority:  20  U.S.C.  1221e-3(a)(l)  and 
1226a-l.  31  U.S.C.  3711(e). 

S  30.62    Wtien  does  ttie  Secretary  forego 
Interest,  administrative  costs,  or  penalties? 

(a)  For  a  debt  of  any  amount  based  on 
a  loan,  the  Secretary  may  refrain  from 
collecting  interest  or  charging 
administrative  costs  or  penalties  to  the 
extent  that  compromise  of  these 
amoimts  is  appropriate  under  the 
standards  for  compromise  of  a  debt 
contained  in  4  CFR  Part  103. 

(b)  For  a  debt  not  based  on  a  loan  the 
Secretary  may  waive,  or  partially  waive, 
the  charging  of  interest,  or  the  collection 
of  administrative  costs  or  penalties,  if — 

(1)  Compromise  of  these  amounts  is 
appropriate  under  the  standards  for 
compromise  of  a  debt  contained  in  4 
CFR  Part  103;  or 

(2)  The  Secretary  determines  that  the 
charging  of  interest  or  the  collection  of 
administrative  costs  or  penalties  is — 

(i)  Against  equity  and  good 
conscience;  or 

(ii)  Not  in  the  best  interests  of  the 
United  States. 

(c)  The  Secretary  may  exercise  waiver 
under  paragraph  (b)(1)  of  this  section 
without  regard  to  the  amoimt  of  the 
debt. 

(d)  The  Secretary  may  exercise 
waiver  under  paragraph  (b)(2)  of  this 
section  if — 

(1)  The  Secretary  has  accepted  an 
installment  plan  under  4  CFR  102.11; 

(2)  There  is  no  indication  of  fault  or 
lack  of  good  faith  on  the  part  of  the 
debtor  and 

(3)  The  amount  of  interest, 
administrative  costs,  and  penalties  is 
such  a  large  portion  of  the  installments 


that  the  debt  may  never  be  repaid  if  that 
amount  is  collected. 

(e)(1)  The  Secretary  does  not  charge 
interest  on  any  portion  of  a  debt,  other 
than  a  loan,  owed  by  a  person  subject  to 
31  U.S.C.  3717  if  the  debt  is  paid  within 
30  days  after  the  date  of  the  first 
demand  for  payment. 

(2)  The  Secretary  may  extend  the 
period  under  paragraph  (e)(1)  of  this 
section  if  the  Secretary  determines  that 
the  extension  is  appropriate. 

Authority:  20  U.S.C.  1221e-3(a)(l)  and 
1226a-l.  31  U.S.C.  3711(e). 

Subpart  F— What  Requirements  Apply 
to  the  CompromiM  of  a  Debt  or  the 
Suspension  or  Termination  of 
Collection  Action? 

§3a70    How  does  the  Secretary  exercise 
discretion  to  compromise  a  Mbt  or  to 
suspend  or  terminate  coNection  of  a  deirt? 

(a)  The  Secretary  uses  the  standards 
in  the  FCCS,  4  CFR  Part  103,  to 
determine  whether  compromise  of  a 
debt  is  appropriate  if — 

(1)  The  debt  must  be  referred  to  the 
Department  of  Justice  xmder  this  section; 
or 

(2)  The  amount  of  the  debt  is  less  than 
or  equal  to  $20,000  and  the  Secretary 
does  not  follow  the  procedures  in 
paragraph  (e)  of  this  section. 

(b)  The  Secretary  refers  a  debt  to  the 
Department  of  Justice  to  decide  whether 
to  compromise  a  debt  if — 

(1)  The  debt  was  incurred  under  a 
program  or  activity  subject  to  section 
452(f)  of  the  General  Education 
Provisions  Act  and  the  initial 
determination  of  the  debt  was  more  than 
$50,000;  or 

(2)  The  debt  was  incurred  under  a 
program  or  activity  not  subject  to 
section  452(f)  of  the  General  Education 
Provisions  Act  and  the  amount  of  the 
debt  is  more  than  $20,000. 

(c)  The  Secretary  may  compromise  the 
debt  under  the  procedures  in  paragraph 
(e)  of  this  section  if — 

(1)  The  debt  was  incurred  under  a 
program  or  activity  subject  to  section 
452(f)  of  the  General  Education 
Provisions  Act;  and 

(2)  The  initial  determination  of  the 
debt  was  less  than  or  equal  to  $50,000. 

(d)  Tne  Secretary  may  compromise  a 
debt  without  following  the  procedure  in 
paragraph  (e)  of  this  section  if  the 
amount  of  the  debt  is  less  than  or  equal 
to  $20,000. 

(e)  The  Secretary  may  compromise  the 
debt  pursuant  to  paragraph  (c)  of  this 
section  if — 

(1)  The  Secretary  determines  that — 
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(ij  Collection  of  any  or  all  of  the  debt 
would  not  be  practical  or  in  the  public 
interest;  and 

(ii)  The  practice  that  resulted  in  the 
debt  has  been  corrected  and  will  not 
recur; 

(2)  At  least  45  days  before 
compromising  the  debt,  the  Secretary 
publishes  a  notice  in  the  Federal 
Register  stating — 

(i)  The  Secretary's  intent  to 
compromise  the  debt;  and 

(ii)  That  interested  persons  may 
comment  on  the  proposed  compromise; 
and 

(3)  The  Secretary  considers  any 
comments  received  in  response  to  the 
Federal  Register  notice  before  fmally 
compromising  the  debt. 

(f)(1)  The  Secretary  uses  the 
standards  in  the  FCCS.  4  CFR  Part  104, 
to  determine  whether  suspension  or 
termination  of  collection  action  is 
appropriate. 

(2)  The  Secretary — 


(i)  Refers  the  debt  to  the  Department 
of  Justice  to  decide  whether  to  suspend 
or  terminate  collection  action  if  the 
amount  of  the  debt  at  the  time  of  the 
referral  is  more  than  $20,000;  or 

(ii)  May  decide  to  suspend  or 
terminate  collection  action  if  the  amount 
of  the  debt  at  the  time  of  the  Secretary's 
decision  is  less  than  or  equal  to  $20,000. 

(g)  In  determining  the  amount  of  a 
debt  under  paragraphs  (a)  through  (f)  of 
this  section,  the  Secretary  excludes 
interest,  penalties,  and  administrative 
costs. 

(h)  Notwithstanding  paragraphs  (b) 
through  (f)  of  this  section,  the  Secretary 
may  compromise  a  debt,  or  suspend  or 
terminate  collection  of  a  debt,  in  any 
amount  if  the  debt  arises  under  the 
Guaranteed  Student  Loan  Program 
authorized  under  Title  IV,  Part  B,  or  the 
Higher  Education  Act  of  1965,  as 
amended,  or  the  Perkins  Loan  Program 
authorized  under  Title  IV,  Part  E,  of  the 
Higher  Education  Act  of  1965,  as 
amended. 


(i)  The  Secretary  refers  a  debt  to  the 
General  Accounting  Office  (GAO)  for 
review  and  approval  before  referring  the 
debt  to  the  Department  of  Justice  for 
litigation  if — 

(1)  The  debt  arose  from  an  audit 
exception  taken  by  GAO  to  a  payment 
made  by  the  Department;  and 

(2)  The  GAO  has  not  granted  an 
exception  from  the  GAO  referral 
requirement. 

(j)  Nothing  in  this  section  precludes — 

(1)  A  contracting  officer  from 
exercising  his  authority  under 
applicable  statutes,  regulations,  or 
common  law  to  settle  disputed  claims 
relating  to  a  contract;  or 

(2)  The  Secretary  from  redetermining 
a  claim. 

Authority:  20  U.S.C.  1082(a)  (5)  and  (6), 
1087hh,  1221e-3(a)(l).  1226a-l.  and  1234a(f). 
31  U.S.C.  3711[e). 

[FR  Doc.  88-19677  Filed  8-2&-88;  8;45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  668 

Student  Assistance  General  Provisions 

AOENCY:  Department  of  Education. 
action:  Final  regulations. 

summary:  The  Secretary  amends 
Subpart  B  of  the  Student  Assistance 
General  Provisions  regulations.  These 
amendments  make  technical 
corrections,  simplify  procedures,  and 
reduce  administrative  burden  while  not 
diminishing  existing  controls  over  fraud, 
waste,  and  abuse  in  the  student 
tinancial  assistance  programs 
authorized  by  Tide  IV  of  the  Higher 
Education  Act  of  1965,  as  amended  (Title 
TV.  HEA  programs). 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT 

Jeffrey  R.  Andrade,  U.S.  Department  of 

Education,  400  Maryland  Ave.,  SW. 

[Regional  Office  Building  3,  Room  4318], 

Washington,  DC  20202.  Telephone  (202) 

732-4688. 

8UPPl£MENTARY  INFORMATION:  The 

Student  Assistance  General  Provisions 
regulations  implement  requirements  that 
are  common  to  the  participation  of  the 
postsecondary  institutions  in  the  Htle 
rV.  HEA  programs.  The  Title  IV,  HEA 
programs  include  the  Pell  Grant 
Guaranteed  Student  Loan  (GSL),  PLUS, 
Supplemental  Loans  for  Students  (SLS) 
(formerly  ALAS),  Consolidation  Loan, 
State  Student  Incentive  Grant  (SSIG), 
Robert  C.  Byrd  Honors  Scholarship 
(Byrd  Scholarship),  Income  Contingent 
Loan  (ICL),  Perkins  Loan  (formerly 
National  Direct  Student  Loan  (NDSL)), 
College  Work-Study,  and  Supplemental 
Educational  Opportimity  Grant  (SEOG) 
programs.  The  last  three  programs  are 
known  collectively  as  "the  campus- 
based  programs."  Public  Law  100-297 
has  renamed  the  Guaranteed  Student 
Loan  (GSL)  Program,  the  Stafford  Loan 
Program.  This  change  will  be  reflected 
in  a  later  document. 

On  December  1, 1987,  the  Secretary 
published  final  regulations  for  the 
Student  Assistance  General  Provisions 
in  the  Federal  Register  (52  FR  45712). 
Section  668.19  of  the  regulations  requires 
an  institution  to  provide  to  another 
institution  upon  request,  information  on 
the  financial  aid  transcript  that  relates 
to  the  eligibility  requirements  contained 


in  section  464(aK3)  of  the  Higher 
Education  Act  of  1965,  as  amended.  That 
section  provides  that  in  order  far  a 
stuuant  to  receive  fmancial  assistance 
under  any  Title  IV,  HEA  program  at  any 
institution,  the  student  may  not  be  in 
default  on  any  Title  IV,  HEA  loan  and 
must  not  owe  a  refund  on  a  Title  IV, 
HEA  grant  received  for  attendance  at 
any  institution. 

Under  S  668.19(b),  an  institution  must 
provide  to  another  institution 
information  in  its  possession  regarding 
whether  the  student  for  which  the 
information  was  requested  attended 
another  eligible  institution.  In  addition. 
5  668.19(c)  (4).  (6),  (8),  (11),  and  (13) 
require  the  institution  providing  the 
transcript  to  provide  to  the  requesting 
institution  speciHc  information  it  has  in 
its  possession  on  whether  the  student  is 
in  default  on  a  Title  IV,  HEA  loan  or 
owes  a  refund  on  a  Tide  IV,  HEA  grant 
received  for  attendance  at  another 
institution  and  the  loan  amounts  at 
another  institution. 

The  information  requirements  of 
S  868.19(c)  (4),  (6),  (8),  (11).  and  (13)  were 
designed  to  cross-check  information 
provided  to  an  institution  by  another 
institution.  However,  the  Secretary 
believes  that  the  administrative  burden 
imposed  by  these  requirements 
outweighs  the  benefits,  and  in  many 
cases,  the  data  provided  may  be  dated, 
not  reflective  of  the  student's  current 
situation,  and  thus  of  questionable 
value.  Therefore,  the  Secretary  is 
deleting  the  requirements  of  S  e68.19(c) 
(4),  (6),  (8),  (11),  and  (13)  because  they 
may  constitute  an  unnecessary 
administrative  burden  on  many 
institutions  providing  transcripts. 

An  institution  requesting  a  transcript 
is  still  required  under  S  668.19(a)(3)  to 
receive  a  financial  aid  transcript  from 
each  eligible  institution  the  student 
previously  attended,  and  an  institution 
providing  a  financial  aid  transcript 
under  §  668.19(b)  is  still  required  to 
provide  information  on  whether  the 
student  attended  another  eligible 
institution.  Therefore  the  Secretary 
believes  that  adequate  safeguards  to 
protect  against  fraud,  waste,  and  abuse 
are  maintained. 

The  Secretary  is  also  making  a 
technical  correction  to  S  668.19(cX9)  to 
correspond  to  the  defmition  of  Perkins 
Loan  found  in  §  668.2.  These  regulations 
clarify  that  the  institution  providing  the 
transcript  must  inform  the  requesting 
institution  whether  the  student  owed  an 
outstanding  balance  on  a  Defense  loan 
or  Direct  loan  on  July  1, 1987. 


Waiver  of  Notice  of  Proposed 
Ralemaking 

In  accordance  with  section 
431(b)(2](A]  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)). 
and  the  Administrative  Procedure  Act,  5 
U.S.C.  553,  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  the  Secretary  has 
received  numerous  letters  from  the 
postsecondary  educational  community 
concerning  the  implementation  of  the 
financial  aid  transcript  requirements  in 
the  regulations  which  became  effective 
on  July  1. 1988.  The  Secretary  has 
determined  that  some  of  the  financial 
aid  transcript  requirements  which  were 
published  in  the  December  1, 1987 
regulations  are  not  needed  to  meet 
adequately  the  statutory  provisions 
contained  in  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985,  are 
duplicative  and  an  administrative 
burden  on  institutions,  may  seriously 
delay  the  timely  delivery  of  student  aid 
to  needy  students,  and  may  leave 
institutions  open  to  potential  liabilities 
for  providing  outdated  and  inaccurate 
information  which  subsequently  may 
lead  to  the  denial  of  Federal  student 
financial  assistance  to  an  otherwise 
qualified  student.  The  changes  made  in 
this  dociunent  remove  these 
requirements.  Therefore,  pursuant  to  5 
U.S.C  553(b](B),  the  Secretary  finds  that 
publication  of  proposed  regulations  as  to 
these  changes  is  uimecessary, 
impracticable,  and  contrary  to  the  public 
interest. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  that 
order. 

Assessment  of  Education  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

list  of  Subjects  in  34  CFR  Part  668 

Administrative  practice  and 
procedure,  Colleges  and  universities. 
Education  Grant  Programs-education, 
Loan  programs-education.  Reporting  and 
recordkeeping  requirements.  Student 
aid. 

(Catalog  of  Federal  Domestic  Assistance 
Numberc  Supplemental  Educational 
Opportunity  Grant  Program,  84.007: 
Guaranteed  Student  Loan  Program,  84.032; 
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PLUS  Program.  84.032;  College  Work-Study 
Program.  84.033;  Perkins  Loan  Program. 
84.038;  Income  Contingent  Loan  Program. 
84.038;  Pell  Grant  Program.  84.063;  State 
Student  Incentive  Grant  Program.  84.006) 

Dated:  August  3. 1988. 
William  |.  Bennett, 
Secretary  of  Education. 

The  Secretary  amends  Part  668  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  668 
continues  to  read  as  follows: 

Autbotity:  20  U.S.C.  1085, 1088, 1091. 1092. 
1094.  and  1141.  unless  otherwise  noted. 

2.  Section  668.19  is  amended  by 
revising  paragraph  (c)  and  adding  an 
OMB  Control  Number  to  read  as 
follows: 

§668.19    Financial  aid  transcript 

***** 

(c)  A  financial  aid  transcript  must  be 
signed  by  an  official  authorized  by  the 
institution  providing  the  transcript  to 
disclose  information  in  connection  with 


Title  IV.  HEA  programs  and  must 
include,  for  any  award  year  for  which 
that  institution  has  or  is  required  to  keep 
records — 

(1)  The  student's  name  and  social 
security  number; 

(2)  Whether  the  student  was  treated 
as  an  independent  student  under  any 
Title  IV.  HEA  program  in  the  award 
year  preceding  the  award  year  for  which 
a  financial  aid  transcript  is  requested: 

(3)  Whether  the  student  is  in  default 
on  any  loan  made  under  the  ICL. 
National  Defense/Direct  Student  Loan, 
or  Perkins  Loan  programs  for  attendance 
at  the  institution; 

(4)  To  the  extent  that  the  institution  is 
aware,  whether  the  student  is  in  default 
on  any  loan  made  under  the  GSL,  PLUS, 
or  SLS  programs  for  attendance  at  the 
institution  or  any  loan  made  under  the 
Consolidation  Loan  Program; 

(5)  Whether  the  student  owes  a  refund 
on  any  grant  made  under  the  Pell  Grant 
or  SEOG  programs  and,  to  the  extent 
that  the  institution  is  aware,  the  SSIG 
Program,  for  attendance  at  the 
institution; 

(6)  For  the  award  year  for  which  a 
financial  aid  transcript  is  requested,  the 


student's  Scheduled  Pell  Grant  and  the 
amount  of  Pell  Grant  funds  disbursed  to 
the  student; 

(7)  The  total  amount  of  loans  made 
under  the  ICL  Program  to  the  student  for 
attendance  at  the  institution; 

(8)  The  total  amount  of  loans  made 
under  the  National  Defense/Direct 
Student  Loan  and  Perkins  Loan 
programs  to  the  student  for  attendance 
at  the  institution; 

(9)  Whether  the  student  owed  an 
outstanding  balance  on  July  1, 1987  on 
either  a  Defense  loan  or  Direct  loan 
made  for  attendance  at  the  institution; 

(10)  The  amount  of  and  period 
covered  by  each  loan  made  to  the 
student  under  the  GSL.  PLUS,  or  SLS 
programs  for  attendance  at  the 
institution;  and 

(11)  The  amount  of  and  period 
covered  by  each  loan  made  under  the 
PLUS  Program  on  behalf  of  the  student 
for  attendance  at  the  institution. 

Authority:  20  U.S.C.  1094 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0537) 
[FR  Doc.  88-19678  Filed  8-29-88;  8:45  am] 
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in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

Hit.  2213  /  Pufo.  I-  100-394 
Hearing  Aid  Compatibility  Act 
of  1988.  (Aug.  16,  1988;  102 
Stat  976;  3  pages)    Price: 
SI  .00 

H.R.  2629  /  Put).  L  100-395 
To  amend  the  Alaska  h4ational 
Interest  Lands  Cor>servation 
Act  of  1980  to  clarify  the 
conveyance  and  ownership  of 
submerged  lands  by  Alaska 
ftatives,  Native  Co(ix)rations 
and  the  State  of  Alaska.  (Aug. 
16,  1988;  102  Stat  979;  3 
pages)    Price:  $1.00 

SJ.  Re*.  294  /  Pub.  U  100- 
396 

Designating  August  9,  1988, 

as  "IMatk>nal  Neightx>rhood 

Crime  Watch  Day".  (Aug.  16, 

1988;  102  Stat  982;  1  page) 

Price:  $1.00 

SJ.  Re*.  350  /  Pub.  L.  100- 

397 

Desigrwting  Latxx  Day 

Weekend,  Septemt)er  3-5, 

1988,  as  "l^tkxial  Drive  for 

Life  Weekend."  (Aug.  16. 

1988;  102  Stat  983;  2  pages) 

Price:  $1.00 

KR.  3932  /  Pub.  L.  100-398 

Presidential  Transitions 

Effectiveness  Act  (Aug.  17, 

1988;  102  Stat  985;  4  pages) 

Price:  $1.00 

HJt.  3980  /  Pub.  L.  100-399 

Agricultural  Credit  Technical 

Correctk>ns  Act  of  1988.  (Aug. 


17,  1988;  102  Stat  989;  21 
pages)    Price:  $1.00 
HJ.  Re*.  13«  /  Pub.  L  100- 
400 

To  authorize  and  request  the 
Presklent  to  issue  a 
prodamatkxi  designating  the 
third  Sunday  of  August  1988 
as  "National  Senior  Citizens 
Day."  (Aug.  17,  1988;  102 
Stat  1010;  1  page)    Price: 
$1.00 

HJ.  R**.  140  /  Pub.  L.  100- 
401 

Designating  August  12,  1988, 
as  "t^twnal  Civil  Rights  Day." 
(Aug.  17,  1988;  102  Stat 
1011;  1  page)    Price:  $1.00 
S.  2200  /  Pub.  L  100-402 
To  amend  Public  Law  90-498 
to  provkle  for  the  designation 
of  Natkxuil  Hispank:  Heritage 
Month.  (Aug.  17,  1988;  102 
Stat  1012;  1  page)    Price: 
$1.00 

HJL  4676  /  Pub.  L.  100-403 
To  amend  ttie  Temporary 
Chikj  Care  for  Handk»pped 
ChikJren  and  Crisis  Nurseries 
Act  of  1986  to  extend  through 
ttie  fiscal  year  1989  ttie 
auttiorities  contained  in  such 
Act  (Aug.  19.  1988;  102  Stat 
1013;  1  page)    Price:  $1.00 
H.R.  4800  /  Pub.  L.  100-404 
Department  of  Housing  and 
UrtMtn  Devetopment— 
Independent  Agencies 
Appropriatkxtt  Act  1989. 
(Aug.  19,  1988;  102  Stat 
1014;  26  pages)    Price:  $1.00 

HJ.  R**.  52S  /  Pub.  L.  100- 
405 

To  designate  the  month  of 
r^ovember  1988  as  "'ftatkxial 
Hospwe  Month."  (Aug.  19. 
1988:  102  Stat  1040;  1  page) 
Price:  $1.00 

S.  1979  /  Pub.  L  100-406 
To  establish  the  Grays  Harbor 
htotkxial  WiMlife  Refuge.  (A'ig. 
19,  1988;  102  Stat  1041;  3 
pages)    Price:  $1.00 
S.  2561  /  Pub.  L  100-407 
Tectmotogy-Related 
Assistance  for  Indivkluals  With 
Disabilities  Act  of  1988.  (Aug. 

19.  1988;  102  Stat  1044;  22 
pages)    Price:  $1.00 

H.R.  1414  /  Pub.  L  100-408 
Price-Anderson  AmerKJments 
Act  of  1988.  (Aug.  20.  1988; 
102  Stat  1066;  20  pages) 
Price:  $1.00 

H.R.  1860  /  Pub.  L  100-409 
Federal  Land  Exctiange 
Facilitatkm  Act  of  1988.  (Aug. 

20.  1988;  102  Stat  1086;  9 
pages)    Price:  $1.00 

H.R.  3431  /  Pub.  L.  100-410 
To  release  a  reverskjnary 
interest  of  the  United  States 
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in  a  certain  parcel  of  land 
located  in  Bay  County.  Florid& 
(Aug.  22.  1988;  102  Stat. 
1095;  2  pages)    Price:  $1.00 
HJR.  3617  /  Pub.  L  100-411 
To  settle  certain  land  claims 
of  the  Coushatta  Tribe  of 
Louisiana  against  ttie  United 
States,  to  authorize  the  use 
and  distribution  of  ttie 
settlement  funds,  and  for 
other  purposes.  (Aug.  22, 
1988;  102  Stat  1097;  3 
pages)    Price:  $1.00 

KR.  3880  /  Pub.  L.  100-412 

To  extend  the  autfKxization  of 
the  Upper  Delaware  Qtizens 
Advisory  Council  for  an 
additional  ten  years.  (Aug.  22, 
1988;  102  Stat  1100;  1  page) 
Price:  $1.00 

HJt  4458  /  Pub.  L  100-413 

Parimutuel  Licensing 
Simplification  Act  of  1988. 
(Aug.  22,  1988;  102  Stat 
1101;  1  page)    Price:  $1.00 

H.R.  4694  /  Pub.  L.  100-414 

To  amend  the  Perishable 
Agricultural  ComnKXlities  Act 
to  increase  the  statutory 
ceilings  on  license  fees.  (Aug. 
22.  1988;  102  Stat  1102;  2 
pages)    Price:  $1.00 

KR.  4754  /  Public  Law  100- 
415 

To  amend  ttie  Pennsylvania 
Avenue  Development 
Corporation  Act  of  1972  to 
authorize  appropriations  for 
implementation  of  the 
development  plan  for 
Pennsylvania  Avenue  between 
the  Capitol  and  the  White 
House,  and  for  other  purposes 
(Aug.  22,  1988;  102  Stat. 
1104;  1  page)  Price:  $1.00 

KR.  5141  /  Public  Law  100- 
416 

To  delay  temporarily  certain 
regulations  relating  to  sea 
turtle  conservation  (Aug.  22. 
1988;  102  Stat  1105;  1  page) 
Price:  $1.00 

KJ.  Res.  417  /  PubHc  Law 
100-417 

Designating  May  1989  as 
"Neurofibromatosis  Awareness 
Month"  (Aug.  22,  1988;  102 
Stat  1106;  1  page)  Price: 
$1.00 

KR.  4848  /  Pub.  L  100-418 

Omnitxis  Trade  aruj 
Competitiveness  Act  of  1988. 
(Aug.  23,  1988;  102  Stat 
1107;  468  pages)    Price; 
$13.00 
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Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
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2.  The  relationship  between  the  Federal  Register  and  Code 
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documents. 
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Agency  for  International  Development 

NOTICES 

Meetings: 

Voluntary  Foreign  Aid  Advisory  Committee,  33554 
Housing  guaranty  programs: 

Jamaica,  33554 

Agriculture  Department 

See  also  Forest  Service 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
33511 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed  consent 
judgments: 
American  Body  &  Trailer,  Inc.,  et  al.,  33559 
National  cooperative  research  notifications: 
Industry/University  Cooperative  Research  Center  for 
Simulation  and  Design  Optimization  of  Mechanical 
Systems,  33558 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Commerce  Department 

See  also  International  Trade  Administration;  Minority 

Business  Development  Agency;  National  Oceanic  and 

Atmospheric  Administration 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

33513,  33514 

(4  documents] 

Committee  for  ttie  implementation  of  Textile  Agreements 

NOTICES 

Export  visa  requirements;  certification,  waivers,  etc.: 
India,  33518 

Defense  Department 

RULES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
DRG-based  payment  system,  33481 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Moses,  Edwin  Dale,  M.D.,  33559 
Smith,  Cecil,  M.D.,  33560 

Employment  and  Training  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc: 
Job  Training  Partnership  Act  Native  American  Program's 
Advisory  Committee,  33560 

Energy  Department 

See  also  Enei^gy  Research  Office;  Federal  Energy  Regulatory 
Commission 


NOTICES 

National  Environmental  Policy  Act;  implementation: 
Remedial  actions — 
Grand  Junction,  CO,  33518 

Energy  Research  Office 

NOTICES 

Federally  funded  research  and  development  centers: 
Inhalation  Toxicology  Research  Institute,  Albuquerque, 
NM,  33528 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Tennessee 

Correction,  33572 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Clopyralid,  33488,  33489 
(2  documents) 
Water  pollution  control: 
Ocean  dumping;  site  designations — 
Gulf  of  Mexico;  Port  Aransas,  TX,  33490 
PROPOSED  RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Ammonia,  mid-and  high-calibration  gas  ranges,  etc.,  33508 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
New  Mexico,  33505 
NOTICES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
Calfomia  pollution  control  standards — 
Hearing,  33529 
Pesticide  applicator  certification;  Federal  and  State  plans: 
Delaware,  33533 
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Maryland,  33534 
Pennsylvania,  33534 
Virginia,  33534 
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Pesticide  programs: 
Special  review — 
Captafol,  33535 
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guidance;  draft  availabihty,  33618 
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Asbestos-containing  materials  in  schools — 
EPA-approved  courses  and  tests,  and  accredited 
laboratories,  33574 
Chemical  testing — 

Data  receipt  33537 
Premanufacture  notices  and  receipts,  33537-33543 
(3  documents] 
Water  pollution  control: 
Dredged  and  fill  discharge  program,  jurisdiction:  special 
cases,  list,  33544 
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Export  Administration 

See  International  Trade  Administration 

Federai  Aviation  Administration 

RULES 

Airworthiness  directives: 

British  Aerospace,  33445 

EMBRAER,  33446 

SAAB-Scania,  33448 

Short  Brothers  PLC,  33449 
Control  zones,  33450 
Control  zones;  correction,  33452 
Investigative  and  enforcement  procedures: 

Airport-related  proceedings,  33872 
Transition  areas,  33450 
VOR  Federal  airways,  33451 

(2  documents] 
PROPOSED  RULES 
Airworthiness  directives: 

Airbus  Industrie,  33495-33498 
(3  documents) 

Gulfstream  Aerospace  Corp.,  33499 

Piper,  33501 
Transition  areas,  33502-33504 
(3  documents] 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Illinois,  33492 

Texas,  33492 
NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  33544 

Federai  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

33545 

(3  documents) 
Transportation  accident  planning  and  preparedness; 

guidance  document  availability,  33545 

Federai  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
East  Tennessee  Natural  Gas  Co.,  33529 
Phillips  Gas  Pipeline  Co.,  33529 

Federai  Railroad  Administration 

PROPOSED  RULES 

Railroad  operating  practices: 

Safety  devices;  prohibition  against  tampering,  33786 

Signal  and  train  control  systems,  devices  and  appliances; 

installation,  inspection,  maintenance,  and  repair: 

Departure  testing,  33789 

Fish  and  Wiidiife  Service 

RULES 

Migratory  bird  hunting: 
Seasons,  limits,  and  shooting  hours;  establishments,  etc., 
33792 
NOTICES 

Environmental  statements;  availability,  etc.: 
Alaska  national  wildlife  refuges;  proposed  acquisition  of 
inholdings,  33550 


Food  and  Drug  Administration 

NOTICES 

Human  drugs: 
New  drug  applications — 
AVC  Cream  (sulfanilamide-aminacrine-allantoins), 
33546 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Flathead  National  Forest,  MT,  33511 
Kenai  Management  Area,  AK,  33513 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Human  Development 
Services  Office 

Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  insurance  programs: 
Nursing  homes  and  similar  projects;  full  insurance  and 
coinsurance,  33724 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
33547 
(2  documents) 

Human  Development  Services  Office 

RULES 

Grants: 
Aging,  State  and  community  programs  and  Indian  Tribes 
and  older  Native  Hawaiians,  supportive  and  nutrition 
services,  33758 
NOTICES 

Grants;  availability,  etc.: 
Coordinated  discretionary  funds  program,  33686 

Immigration  and  Naturalization  Service 

RULES 

Immigration  and  nationality: 

Forms,  33443 
Reporting  and  recordkeeping  requirements,  33441 

interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service;  National  Park  Service 

internal  Revenue  Service 

RULES 

Income  taxes: 
Ministers,  religious  order  members,  and  Christian  Science 
practitioners;  self-employment  taxes,  exemption 
applications,  33460 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

international  Trade  Administration 

RULES 

Export  licensing: 
Commodity  control  list — 
South  Africa  and  Namibia  special  export  controls; 
clarification,  33453 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Nonwoven  gas  filter  elements,  33555 
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Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Elgin,  Joliet  &  Eastern  Railway  Co.  et  al.,  33555 

Justice  Department 

See  also  Antitrust  Division;  Drug  Enforcement 

Administration;  Immigration  and  Naturalization  Service 
NOTICES 

Pollution  control;  consent  judgments: 

A-1  Disposal  Corp.,  et  al.,  33556 

Fansteel,  Inc.,  33556 
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Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  844 

Federal  Employees'  Retirement 
System— Disability  Retirement 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  interim 
rules  and  requesting  comments  on  the 
rules  governing  disability  retirement 
under  the  Federal  Employees' 
Retirement  System  Act  of  1986.  These 
rules  establish  the  requirements  for 
eligibility  to  receive  a  disability  annuity, 
application  procedures  for  disability 
annuities,  the  methodology  for 
computing  a  disability  annuity,  and  the 
conditions  and  procedures  under  which 
a  disability  annuity  is  terminated  and 
reinstated. 

DATES:  Interim  rules  effective  January  1, 
1987;  comments  must  be  received  on  or 
before  October  31, 1988. 

ADDRESS:  Send  comments  to  Reginald 
M.  Jones,  Jr.;  Assistant  Director  for 
Retirement  and  Insurance  Policy; 
Retirement  and  Insurance  Group;  Office 
of  Personnel  Management;  P.O.  Box  57, 
Washington,  DC  20044,  or  deliver  to 
OPM,  Room  4351, 1900  E  Street  NW., 
Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Gay  Gardner,  (202)  632-4682. 
SUPPLEMENTARY  INFORMATION:  The 

FERS  Act  of  1986.  Pub.  L  99-335, 
established  a  new  retirement  system  for 
some  Federal  employees.  This  system 
consists  of  a  basic  annuity  plan,  social 
security  benefits,  and  a  thrift  savings 
plan.  OPM  is  responsible  for 
administering  the  basic  annuity  plan, 
including  disability  benefits.  Social 
security  benefits  are  administered  by 


the  Social  Security  Administration.  The 
Federal  Retirement  Thrift  Investment 
Board  will  manage  the  thrift  savings 
plan. 

Part  844  is  one  part  of  a  series  of 
interim  regulations  being  published  by 
OPM  to  implement  the  FERS  Act  of  1986. 
This  part  governs  disability  retirement 
under  the  new  system. 

In  brief,  FERS  provides  disability 
benefits  to  employees  with  at  least  18 
months  of  creditable  civilian  service 
who  are  unable  to  provide  "useful  and 
efficient  service."  During  the  first  year  of 
disability,  the  annuitant  is  entitled  to  60 
percent  of  his  or  her  highest  3-years' 
average  salary,  minus  100  percent  of  the 
approximate  social  security  disability 
benefit  to  which  the  annuitant  may  be 
entitled.  After  the  first  12  months  of 
disability,  the  benefit  is  40  percent  of  the 
"high-three"  salary,  minus  60  percent  of 
the  approximate  social  security 
disability  benefit,  if  any.  Annuitants 
who  receive  benefits  under  these 
provisions  will  have  their  benefits 
recomputed  at  age  62.  These 
computation  provisions  do  not  apply  to 
disability  annuitants  who  meet  the  age 
and  service  requirements  for  normal 
voluntary  retirement  at  the  time  their 
annuities  begin;  these  individuals  will 
have  their  benefits  computed  under  the 
appropriate  formula  for  immediate 
annuities.  They,  like  all  disability 
annuitants,  will  receive  cost-of-living 
adjustments  regardless  of  their  age.  The 
computation  of  disability  annuities  is 
described  more  fully  in  the  explanation 
of  Subpart  C  of  these  regulations. 

I.  General  Provisions 

Subpart  A  of  Part  844  contains  general 
provisions  regarding  disability 
retirement  under  FERS.  Section  844.101 
describes  the  purpose  of  the  regulations, 
and  §  844.102  defines  terms  used  in  the 
regulations. 

Section  844.103  sets  forth  the 
conditions  for  eligibility  for  a  FERS 
disability  annuity.  These  conditions, 
with  the  exception  of  the  requirement 
that  the  individual  must  have  performed 
18  months  of  creditable  civilian  service, 
do  not  apply  to  military  reserve 
technicians.  These  technicians  are 
members  of  reserve  components  of  the 
armed  forces  working  as  civilians  in 
administrative  or  training  positions  or  in 
supply  maintenance  and,  as  a  condition 
of  employment,  they  are  required  to 
maintain  membership  in  the  particular 


reserve  component  at  a  specified 
military  grade.  Section  8457  of  Title  5, 
United  Slates  Code,  allows  a  reserve 
technician  to  receive  a  disability 
annuity  under  FERS  if  the  technician  is 
not  disabled  for  his  or  her  civilian  duties 
but  loses,  because  of  a  disabling 
condition,  membership  in  the  reserve 
component  or  the  military  grade  that  is 
required  for  the  individual  to  remain 
qualified  for  the  technician  position. 

Section  844.105  clarifies  the 
relationship  between  FERS  annuities 
and  workers'  compensation  benefits 
under  subchapter  I  of  chapter  81  of  Title 
5,  United  States  Code.  An  individual 
entitled  to  both  a  FERS  annuity  and 
recurring  compensation  payments  must 
elect  one  benefit  or  the  other.  There  are 
only  two  exceptions  to  this  rule.  An 
individual  may  concurrently  receive  a 
FERS  annuity  based  on  his  or  her  own 
service  and  compensation  benefits 
based  on  the  death  of  another 
individual.  Also,  an  individual  may 
receive  compensation  because  of  his  or 
her  own  disability  and  a  FERS  survivor 
annuity  covering  the  same  period  of 
time.  An  individual  who  elects  to 
receive  compensation  benefits  retains 
the  right  to  elect  a  FERS  annuity  when 
his  or  her  compensation  payments 
terminate  or  are  reduced,  provided  he  or 
she  has  not  received  a  refund  of  FERS 
contributions.  These  rules  conform  to 
the  current  relationship  between 
annuities  under  the  Civil  Service 
Retirement  System  (CSRS)  and  workers' 
compensation  benefits. 

II.  Applications  for  Disability  Retirement 

Subpart  B  of  Part  844  sets  forth  the 
requirements  for  disability  retirement 
applications  under  FERS.  The  law 
requires  a  FERS  disability  annuity  to  be 
reduced  by  an  approximation  of  any 
social  security  disability  benefit  to 
which  the  individual  may  be  entitled 
during  the  first  year  of  FERS  benefits, 
and  by  a  portion  of  the  approximate 
social  security  benefit  thereafter. 
Consequently,  OPM  is  requiring 
applicants  for  disability  retirement 
under  FERS  to  apply  for  social  security 
disability  benefits  or  to  provide  a 
statement  from  the  Social  Security 
Administration  that  the  individual  is  not 
entitled  to  social  security  disability 
benefits  because  he  or  she  lacks  insured 
status  under  the  Social  Security  Act. 
This  requirement  is  needed  to  enable 
OPM  to  comply  with  5  U.S.C.  8452(a)(2). 
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which  requires  that  a  FERS  disability 
annuity  be  reduced  as  described  above. 
If  the  applicant  does  not  apply  for  social 
security  disability  benefits  or  does  not 
supply  proof  that  he  or  she  is  not 
entitled  to  such  benefits,  0PM  cannot 
begin  disability  retirement  payments 
under  FERS  because  we  will  not  know 
the  correct  amount  to  pay. 

The  Social  Security  Administration  is, 
of  course,  responsible  for  evaluating 
applications  for  social  security  disability 
benefits.  The  determination  of 
entitlement  to  social  security  benefits  is 
entirely  distinct  from  the  determination 
of  entitlement  to  a  FERS  disability 
annuity.  The  principal  difference  is  that, 
while  an  individual  must  be  disabled  for 
his  or  her  position  in  order  to  be 
considered  "disabled"  under  FERS,  he 
or  she  must  be  totally  disabled  for  any 
employment  in  order  to  qualify  for 
social  security  disability  beneHts. 

Section  844.202  governs  disability 
retirement  applications  Hied  by  agencies 
on  behalf  of  employees.  Section 
8451(a)(1)(A)  of  Title  5.  United  States 
Code,  provides  for  agency-filed 
applications  for  disability  retirement. 
These  regulations  require  an  agency  to 
apply  on  the  employee's  behalf  when  (1) 
it  has  decided  to  remove  the  employee: 
(2)  it  has  medical  evidence  indicating 
that  disease  or  injury  is  causing  the 
employee's  service  deficiency  and  that 
the  employee  is  incapable  of  deciding  to 
file  a  disability  application;  and  (3)  the 
employee  has  no  personal 
representative,  guardian,  or  family 
member  who  is  willing  to  apply  on  the 
employee's  behalf.  0PM  will  not  act  on 
the  application  until  it  receives  notice 
that  the  employee  has  been  separated. 
We  believe  applying  these  strict  criteria 
to  agency-filed  applications  will  ensure 
that  the  disability  retirement  program 
will  be  used  appropriately  and  not  in 
place  of  the  normal  procedures  for 
separating  an  employee  whose 
performance  or  conduct  is 
unsatisfactory. 

ni.  Computatioa  of  Disability 
RetiremeDt  Annuities 

Subpart  C  of  Part  B44  sets  forth  rules 
concerning  the  computation  of  disability 
annuities.  Disability  annuities  being  on 
the  day  after  the  employee  separates  or 
pay  ceases  and  the  employee  meets  the 
requirements  for  title  to  an  annuity,  but 
in  no  case  may  an  annuity  begin  before 
January  1, 1987,  the  effective  date  of 
FERS.  For  the  first  12  months  that  a 
disability  annuity  is  payable,  the 
annuity  is  equal  to  60  percent  of  the 
annuitant's  highest  S-years'  average  pay. 
At  the  end  of  12  months,  the  annuity 
becomes  40  percent  of  the  retiree's 
"high-three"  salary.  During  the  first  12 


months,  if  the  retiree  is  also  entitled  to 
social  security  disability  benents,  his  or 
her  annuity  under  FERS  is  reduced  by 
the  entire  amount  of  the  individual's 
"assumed"  social  security  disability 
beneHt,  and  by  60  percent  of  the 
"assumed"  social  security  benefit  after 
the  first  12  months.  The  reduction 
applies  only  in  months  for  which  the 
individual  is  entitled  to  social  security 
disability  benefits.  This  "assumed" 
amount  is  equal  to  the  amount  of  the 
social  security  benefit  that  would  have 
been  payable  if  the  benefit  had  begun 
with  Uie  month  in  which  the  FERS 
disability  annuity  began  (or  was 
reinstated  under  Subpart  D),  increased 
by  any  FERS  cost-of-living  adjustments 
that  were  effective  on  and  after  the 
commencing  date  of  the  FERS  annuity. 
This  means  that  the  5-month  waiting 
period  required  by  the  Social  Security 
Act  between  the  onset  of  the  disabling 
condition  and  the  commencement  of 
benefit  payments  will  be  ignored  in 
computing  the  assumed  social  security 
disability  benefit. 

When  a  disability  aimuitant  reaches 
age  62,  his  or  her  annuity  is 
redetermined  as  set  forth  in  S  844.303.  A 
normal  retirement  annuity  is  computed 
with  respect  to  the  annuitant,  including 
credit  for  the  period  during  which  the 
disability  annuity  was  payable,  and 
adjusting  the  "high-three"  average 
salary  by  FERS  cost-of-living 
adjustments  that  were  effective  during 
the  period  or  periods  the  disability 
annuity  was  payable.  This  redetermined 
annuity  is  compared  to  the  disability 
annuity  that  has  been  reduced  by  the 
appropriate  portion  (i.e.,  either  100 
percent  or  60  percent)  of  the  assumed 
social  security  disability  benefit,  and  the 
lesser  of  the  two  amounts  is  payable 
beginning  on  the  annuitant's  62nd 
birthday.  As  required  by  5  U.S.C. 
8452(b)(3),  §  844.303(b)(1)  specifies  that, 
if  the  annuitant  reaches  62  during  the 
first  year  of  disability,  the  reduced 
disability  annuity  used  in  this 
comparison  cannot  be  greater  than  the 
reduced  disability  annuity  that  would  be 
payable  after  the  first  12  months  of 
disability.  Finally,  as  provided  in 
S  844.303(b)(3),  if  the  annuitant  is  not 
entitled  to  social  security  disability 
benefits  and,  therefore,  his  or  her  FERS 
disability  annuity  is  not  being  reduced, 
it  must  be  assumed  for  the  sake  of  the 
redetermination  at  age  62  that  the  FERS 
annuity  is  being  reduced  by  the  assumed 
social  security  disability  benefit.  If  this 
annuity,  with  the  reduction  by  the 
appropriate  portion  of  the  hypothetical 
social  security  disability  benefit,  is  less 
than  the  redetermined  annuity  described 
at  the  beginning  of  this  paragraph,  this 


hypothetically  reduced  disability 
annuity  is  the  amount  that  will  actually 
be  payable  on  and  after  the  annuitant's 
e2nd  birthday.  Consequently,  it  is 
possible  for  a  disability  annuitant  to 
experience  a  substantial  reduction  in 
income  at  age  62,  particularly  if  the 
annuitant  has  no  entitlement  to  social 
security  benefits. 

Section  844.304  provides  that, 
regardless  of  any  other  provision,  a 
disability  annuity,  after  any  social 
security  offset  has  been  applied,  may 
not  be  less  than  a  normal  voluntary 
retirement  annuity  based  on  the 
annuitant's  actual  service  (excluding 
any  reduction  for  age). 

Secfion  844.305  provides  that  a 
disability  annuity  will  be  computed 
under  the  rules  for  computing 
nondisability  annuities  if  the  annuity 
commences  or  is  reinstated  on  or  after 
the  annuitant  satisfies  the  age  and 
service  requirements  for  immediate 
voluntary  retirement  or  reaches  age  62. 

IV.  Termination  of  Disability  Annuities 

Subpart  D  of  Part  844  sets  forth  the 
conditions  under  which  disability 
annuities  are  terminated  and  resumed  or 
reinstated.  Section  844.401  governs 
termination  of  a  disability  annuity 
because  of  the  annuitant's  recovery. 
OPM  will  also  terminate  the  annuity  if 
the  annuitant  refuses  to  cooperate  with 
OPM's  requests  for  information  needed 
to  evaluate  his  or  her  continuing 
entitlement  to  benefits.  Annuity 
payments  will  be  resumed  if  and  when 
the  individual  provides  the  requested 
information  demonstrating  that  he  or 
she  is  still  disabled. 

Section  844.402  provides  for 
terminating  a  disability  annuity  when 
the  annuitant's  earning  capacity  has 
been  restored.  Under  5  U.S.C.  8455(a)(2). 
the  annuity  of  a  disability  annuitant 
under  age  60  stops  if  his  or  her  earning 
capacity  is  restored.  By  law,  earning 
capacity  is  considered  to  be  restored  if 
"income  of  the  annuitant  from  wages  or 
self-employment  or  both"  during  a 
calendar  year  equals  at  least  80  percent 
of  the  "current  rate  of  pay  of  the 
position  occupied  immediately  before 
reUrement."  The  disability  annuity  stops 
on  the  next  June  30,  or  on  reemployment 
in  Federal  service,  whichever  is  earlier. 
These  interim  regulations  define  the  rale 
of  basic  pay  of  the  position  from  which 
the  annuitant  retired  on  disability, 
provide  the  means  of  updating  the  rate 
for  comparison  to  income  earned  in 
future  years,  and  define  the  term 
"income  from  wages  or  self-employment 
or  both"  for  earning  capacity 
determination  purposes. 


A.  Current  Rate  of  Pay  of  the  Position 
Occupied  Immediately  Before 
Retirement 

Basic  pay  is  ail  pay  subject  to  FERS 
withholdings  and  is  defined  by  5  U.S.C. 
8401(4).  It  includes,  for  example, 
administratively  uncontrollable 
overtime  premium  pay  for  firefighters 
and  law  enforcement  officers  and  night 
shift  differential  for  Federal  Wage 
System  employees. 

Generally,  the  "current  rate  of  pay  of 
the  position  occupied  immediately 
before  retirement"  is  the  rate  of  basic 
pay,  as  of  December  31  of  the  year  for 
which  earning  capacity  is  being 
determined,  for  the  grade  and  step  of  the 
position  the  employee  held  on  the  date 
of  separation  from  the  employing 
agency.  In  determing  the  rate  of  pay  of 
the  position  occupied  immediately 
before  retirement,  the  employing  agency, 
at  the  time  the  disability  retirement 
application  is  approved,  will  first 
determine  the  total  rate  of  basic  pay  for 
the  position  held  on  the  date  of 
separation  for  retirement.  This  will 
include  any  additional  basic  pay 
authorized  on  that  date  for  whidi  FERS 
deductions  are  made  (subject  to  the 
statutory  limitation  on  the  premium  pay 
rate  (the  GS-10.  step  1  rate)  under  5 
U.S.C.  5545(c)  (1)  and  (2)).  The  total 
amount  of  the  rate  of  basic  pay  on  the 
date  of  separation  will  then  be 
converted  into  a  grade  and  step  under 
the  provisions  of  §  844.402(b). 

B.  Disability  Annuitants  Whose  Basic 
Pay  Rates  Do  Not  Equate  to  a  Grade 
and  Step  in  Their  Pay  Schedule 

(1)  Senior  Executive  Service 
employees  and  Merit  Pay  System 
employees.  For  some  employees,  such  as 
those  in  the  Senior  Executive  Service  or 
the  Merit  Pay  System,  basic  pay  rates 
usually  do  not  equate  to  a  grade  and 
step  in  their  pay  schedule.  In  these 
cases,  the  regulations  simply  put  the 
rate  of  pay  at  retirement  at  the  next 
higher  step  if  it  falls  between  steps  (see 

§  844.402(b)(2)).  Then  the  grade  and  step 
will  be  updated  the  same  way  as  for 
other  employees.  The  grade  and  step 
0PM  sets  for  this  purpose  will  be  used 
only  in  deciding  whether  an  annuitant's 
earning  capacity  is  restored. 

(2)  Employees  on  retained  pay. 
Employees  who  have  a  retained  pay  rate 
may  also  have  a  rate  of  pay  that  does 
not  equate  to  a  specific  grade  and  step. 
While  under  pay  retention,  the  employee 
legally  has  the  grade  of  the  actual 
position  occupied,  but,  based  on  a 
formula  included  in  the  law,  receives  a 
rate  of  pay  above  the  highest  rate  for  the 
grade  of  that  position.  Taking  into 
account  the  fact  that  this  rate  may  fall 


under  more  than  one  grade  in  the  pay 
schedule,  the  regulations  set  the  grade  in 
these  cases  at  the  grade  nearest  the 
actual  grade  of  the  position  held,  for 
purposes  of  determining  the  rate  of  pay 
of  the  position  occupied  immediately 
before  retirement.  When  the  grade  has 
been  set,  the  step  then  is  set  at  the  step 
above  the  employee's  rate  of  basic  pay. 
unless  it  exactly  matches  the  rate  for  a 
step  in  that  grade. 

For  examplcj  using  General  Schedules 
rates  in  effect  in  1988,  OPM  would  set 
the  grade  and  step  of  an  employee 
retiring  in  1986  from  a  GS-5  position 
with  retained  pay  of  $27,105  at  GS-9, 
step  9.  (GS-9  is  the  closest  grade  to  the 
employee's  position  within  which  the 
employee's  retained  rate  falls.  Step  9,  at 
$27,620,  is  the  step  above  the  retained 
rate  of  pay.)  In  future  years,  OPM  can 
compare  Uie  retiree's  income  to  the 
current  rate  of  pay  for  GS-9,  step  9,  for 
any  calendar  year. 

(3)  Employees  on  special  pay  rates. 
Employees  who  retire  from  positions 
covered  by  special  pay  rates  authorized 
under  5  U.S.C.  5303  are  treated  like 
employees  on  retained  pay.  In  fixing  the 
rate  of  pay  at  retirement,  one  must  use 
the  grade  of  the  position  occupied, 
unless  the  employee's  actual  rate  of 
basic  pay  exceeds  the  highest  rate 
payable  for  his  or  her  grade.  In  such  a 
case,  the  grade  will  be  set  at  the  next 
highest  grade  within  which  the  actual 
rate  of  pay  falls.  The  step  will  be  set  at 
the  lowest  step  in  that  grade  that  equals 
or  exceeds  the  employee's  actual  rate  of 
basic  pay.  (See  §  844.403(b)(2)). 

C.  Updating  the  Rate  of  Pay  of  the 
Position  Occupied  Immediately  Before 
Retirement 

Once  the  grade  and  step  set  as  "the 
rate  of  pay  of  the  position  occupied 
immediately  before  retirement"  is 
determined  at  the  time  the  employee 
retires  on  disability,  the  regulations 
state  that  OPM  will  determine  the  rate 
in  effect  on  December  31  of  each  future 
year  for  the  designated  grade  and  step. 
General  pay  increases,  such  as 
percentage  adjustments  in  the  General 
Schedule,  are  included  to  update  the 
rate  of  pay.  General  increases  in  local 
wage  grade  pay  schedules  are  also 
included.  These  two  kinds  of  increases 
cover  the  vast  majority  of  cases. 
Potential  increases  based  on  length  of 
service  and  quality  of  performance  or 
reclassification  of  position  (such  as 
promotions  or  within-grade  increases), 
which  the  employee  may  have  received 
if  he  or  she  had  not  retired  but  had 
continued  working,  are  not  included. 


D.  Income  for  Earning  Capacity 
Purposes:  General  Concept 

Because  disability  retirement  is  not  a 
permanent  retirement  benefit  for 
individuals  under  age  60,  but  protects 
the  individual  against  the  loss  of  earning 
capacity  because  of  a  disabling  medical 
condition,  the  regulations  base  earning 
capacity  determmations  on  the 
annuitant's  ability  to  earn  income  from 
his  or  her  personal  work  efforts  actually 
rendered  in  the  open  labor  market 
despite  the  disability  (see  §  844.402(c)). 
Consequently  for  determining 
restoration  of  earning  capacity, 
"income"  is  calculated  separately  from 
"income"  for  Federal  mcome  tax  or 
FICA  (Federal  Insurance  Contributions 
Act)  tax  purposes.  For  example,  while 
unearned  income  such  as  inheritances 
and  interest  on  personal  savings 
accounts  are  part  of  income  for  tax 
purposes,  these  kinds  of  income  do  not 
reflect  an  individuals  earning  capacity 
and,  therefore,  are  not  considered 
income  for  purposes  of  these 
regulations.  Also,  the  use  of  either  the 
Federal  income  tax  or  FICA  tax  law 
definitions  of  wages  and  net  earnings 
provides  numerous  opportunities  to 
adjust  income  that  while  permitted 
under  those  laws,  are  not  valid  for 
determining  whether  the  disability 
aimuitant  has  demonstrated  an  ability  to 
earn  income. 

E.  Definition  of  "income" 

"Income,"  for  purposes  of  earning 
capacity,  is  the  total  of  the  gross  amount 
of  wages  earned  as  an  employee  from 
one  or  more  employers  and  earnings 
from  self-employment  during  the 
calendar  year  for  which  the  earning 
capacity  determination  is  being  made 
(see  §  844.442(c)).  Income  is  counted  in 
the  calendar  year  in  which  it  is  earned, 
even  if  receipt  is  deferred.  In  calculating 
an  annuitant's  total  income,  the 
regulations  provide  that  losses  in  one 
self-employment  endeavor  do  not  offset 
income  from  another  source,  either 
wages  earned  from  working  in  an 
employee/employer  relationship  or  net 
earnings  from  another  self-employed 
business  (see  §  844.442(c)).  If  an 
annuitant  has  demonstrated  an  ability  to 
earn  a  salary  from  an  employer  and/cr 
net  earnings  from  one  business  that  art- 
equal  to  or  greater  than  the  80-percent 
statutory  limitation,  that  fact  is  not 
diminished  by  the  failure  to  turn  a  profit 
while  also  engaged  in  a  separate 
business. 

V.  Resumption  and  Reinstatement  of 
Terminated  Disability  Annuities 

Under  the  provisions  governing 
reemployment  of  FERS  annuitants  in  & 
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U.S.C.  8468,  if  a  disability  annuitant  is 
reemployed  in  any  position  in  the 
Federal  Government,  his  or  her  annuity 
terminates  on  the  date  of  reemployment. 
To  facilitate  the  employment  of 
disability  annuitants  without  prejudice 
to  their  benefits,  if  the  reemployment 
ends  within  12  months,  OPM  will 
resume  the  disability  annuity 
automatically  without  requiring 
additional  medical  documentation.  In 
these  cases,  the  annuity  will  be  resumed 
at  the  rate  that  would  have  been 
payable  if  the  annuity  had  not  been 
terminated.  Usually  this  will  be  40 
percent  of  average  pay  unless  the 
resumption  occurs  before  the  end  of  the 
12th  month  after  the  annuity 
commenced. 

This  differs  from  the  practice  in  cases 
where  a  disability  annuity  was 
terminated  because  of  a  medical  fmding 
of  recovery  or  because  the  aimuitant's 
earning  capacity  was  restored.  In  these 
cases,  if  OPM  makes  a  medical  fmding 
that  the  disability  has  recurred  or 
determines  that  the  individual  has  again 
lost  his  or  her  earning  capacity,  the 
annuity  will  be  reinstated  at  the  rate  of 
60  percent  of  average  salary  for  the  first 
12  months  after  reinstatement.  If  the 
individual  is  also  entitled  to  social 
security  disability  benefits  during  this 
period,  the  beneHt  is  offset  by  100 
percent  of  the  assumed  social  security 
disability  benefit.  At  the  end  of  the  Hrst 
12  months  after  reinstatement,  the 
annuity  equals  40  percent  of  average 
pay,  minus  60  percent  of  the  assumed 
social  security  disabihty  benefit  if  the 
individual  is  also  entitled  to  a  social 
security  disability  benefit. 
Reinstatement  takes  effect  on  the  date 
of  medical  documentation  showing  that 
the  disability  has  recurred  or  on  January 
1  of  the  year  following  the  year  in  which 
earning  capacity  again  fell  below  80 
percent  of  the  current  rate  of  basic  pay 
of  the  position  from  which  the  individual 
retired. 

It  is  important  to  distinguish  between 
resumption  and  reinstatement  of  a 
disability  annuity  as  described  in  the 
two  preceding  paragraphs.  Section 
8452(a)(l)(A)(i)  of  Title  5,  United  States 
Code,  requires  the  annuity  to  be 
reinstated  at  the  higher  rate  (60  percent 
of  average  pay)  for  12  months  when 
reinstatement  follows  a  medical  finding 
by  OPM  that  the  annuitant  recovered 
from  his  or  her  disability  and  a 
subsequent  Hnding  that  the  disability 
recurred.  No  such  findings  will  have 
been  made  under  the  circumstances  set 
forth  in  §  844.405(a)  (i.e.,  resumption  of  a 
disability  annuity  that  was  terminated 
because  of  Federal  reemployment  that 
endf  within  12  months).  The  annuity  will 


have  been  terminated  because  all  FERS 
annuities  must  terminate  on  Federal 
reemployment,  and  not  because  of  a 
medical  finding  that  the  individual  has 
recovered.  The  annuity  will  have  been 
resumed  automatically,  based  on 
termination  of  the  reemployment  within 
12  months,  and  not  on  any  medical 
finding  that  the  disability  has  recurred. 
Under  5  U.S.C.  8452(a)(l)(A)(i),  these 
cases  can  be  treated  differently  from 
cases  in  which  the  annuity  must  be 
reinstated  at  the  60  percent  rate  because 
a  new  medical  finding  of  disability  has 
been  made. 

The  need  for  a  provision  like 
§  844.405(a)  is  clear.  It  is  important  to 
encourage  those  disability  annuitants 
who  are  able  and  motivated  to  seek 
reemployment  in  the  Federal 
Government  to  do  so  without  first 
requiring  a  medical  finding  by  OPM  that 
the  individual  has  recovered  from  his  or 
her  disability.  Moreover,  if  the 
individual  becomes  reemployed  and 
finds  within  a  reasonable  period  (12 
months)  that  he  or  she  is  imable  to 
continue  working,  we  believe  the 
disability  annuity  should  be  resumed 
without  question.  Requiring  the 
individual  to  submit  new  medical 
documentation  at  his  or  her  own 
expense  demonstrating  that  he  or  she 
has  again  become  disabled  before  the 
annuity  can  be  restored  would 
discourage  many  individuals  from 
seeking  reemployment  in  the  first  place. 
At  the  same  time,  it  would  be 
unreasonable  to  reinstate  the  annuity  at 
the  higher  rate  for  12  months  in  these 
cases,  since  this  would  create  a  serious 
potential  for  abuse.  It  would  be  fairly 
simple  for  a  disability  annuitant  to 
obtain  reemployment  in  any  Federal  job 
(not  necessarily  resembling  the  position 
from  which  he  or  she  retired)  and  then 
to  resign  shortly  thereafter  in  order  to 
begin  another  12-month  period  of 
annuity  payments  at  the  higher  (60 
percent)  rate.  In  order  to  preclude  this 
possibility,  the  annuity  will  he 
automatically  resumed  at  the  lower  rate 
in  these  cases,  unless  the  reemployment 
ends  within  12  months  after  the 
disability  annuity  commenced. 

An  individual  in  these  circumstances 
will,  however,  retain  the  option  of 
presenting  medical  evidence,  at  the  end 
of  the  Federal  reemployment,  which 
demonstrates  that  he  or  she  has  again 
become  disabled.  If  OPM  makes  a  new 
finding  of  disability  based  on  this 
documentation,  the  individual  will  be 
entitled  to  have  the  disability  annuity 
reinstated  at  the  60  percent  rate  for  12 
months,  at  the  end  of  which  the  annuity 
will  drop  back  to  40  percent  of  average 
pay.  In  this  way,  the  individual's  right  to 


have  the  annuity  reinstated  at  the  higher 
rate  will  be  protected,  provided  he  or 
she  accepts  the  burden  of  proving  that 
he  or  she  has  again  become  disabled. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-day  Delay  of 
Effective  Date 

Under  5  U.S.C.  553(b)(3)(B)  and  (d)(3). 
I  find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  for  making  these 
regulations  effective  in  less  than  30 
days.  OPM  must  issue  regulations  to 
implement  an  entire  new  retirement 
system  that  was  effective  on  January  1. 
1987.  There  is  an  urgent  need  for  firm 
rules  on  disability  retirement  to  deal 
with  applications  from  employees  who 
were  automatically  covered  by  FERS  on 
January  1, 1987.  In  addition,  clear  rules 
must  be  in  place  to  allow  preparation  of 
materials  and  worldwide  distribution  of 
them  to  employees  who  are  eligible  to 
elect  FERS  coverage  during  the  "open 
season"  between  July  1  and  December 
31, 1987.  These  tasks,  along  with  the 
need  to  prepare,  publish,  and  distribute 
essential  forms  and  informational 
materials,  make  the  publication  of 
proposed  rules  impracticable. 

E.O.  12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.O.  12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  will  affect  only 
disability  retirement  benefits  for  Federal 
employees. 

List  of  Subjects  in  5  CFR  Part  844 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits, 
Firefighters,  Government  employees. 
Income  taxes.  Law  enforcement  officers. 
Pensions,  Retirement. 

U.S.  Office  of  Personnel  Management. 
Constance  Homer, 

Director. 

Accordingly,  OPM  is  amending  Title  5, 
Code  of  Federal  Regulations,  to  add  a 
new  Part  844  to  read  as  follows: 

PART  844— FEDERAL  EMPLOYEES' 
RETIREMENT  SYSTEM— DISABILITY 
RETIREMENT 

Subpart  A— General  Provisions 

Sec. 

844.101  Purpose. 

844.102  Definitions. 
B44.103  Eligibility. 
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Sec. 

844.104  Administrative  review  of  OPM 
decisions. 

844.105  Relationship  to  workers' 
compensation. 

Subpart  B— Applications  for  Disability 
Retirement 

844.201  General  requirements. 

844.202  Agency-filed  disability  retirement 
applications. 

844.203  Supporting  docimientation. 

Subpart  C— Computation  of  Disability 
Annuity 

844.301  Commencing  date  of  a  disability 
annuity. 

844.302  Computation  of  disability  annuity 
before  age  62. 

844.303  Redetermination  of  disability 
annuity  at  age  62. 

844.304  Minimum  disability  annuity. 

844.305  Computation  of  disability  annuity 
for  those  otherwise  eligible  to  retire. 

Subpart  D— Termination  and  Reinstatement 
of  Disability  Annuity 

844.401  Recovery  from  disability. 

844.402  Restoration  of  earning  capacity. 

844.403  Reemployment  of  disability 
annuitants. 

844.404  Annuity  rights  after  a  disability 
annuity  terminates. 

844.405  Resumption  and  reinstatement  of 
disability  armuity. 

Authority:  5  U.S.C.  8461. 

Subpart  A— General  Provisions 

§844.101    Purpose. 

This  part  establishes  the  requirements 
under  the  Federal  Employees' 
Retirement  System  (FERS)  for  ehgibiHty 
to  receive  a  disabihty  annuity, 
application  procedures  for  disability 
annuities,  rules  for  computing  a 
disability  annuity,  and  the  conditions 
and  procedures  under  which  a  disability 
annuity  is  terminated  and  reinstated. 

§844.102    Definitions. 

In  this  part — 

"Accommodation"  means  a 
reasonable  adjustment  made  to  an 
employee's  job  or  work  environment  that 
enables  the  employee  to  perform  the 
duties  of  the  position.  Accommodation 
may  include  modifying  the  worksite; 
adjusting  the  work  schedule; 
restructuring  the  job,  obtaining  or 
modifying  equipment  or  devices; 
providing  interpreters,  readers,  or 
personal  assistants;  and  retraining  the 
employee. 

"Basic  pay"  means  the  pay  an 
employee  receives  that  is  subject  to 
deductions  under  FERS. 

"Commuting  area"  has  the  same 
meaning  given  the  term  "local 
commuting  area"  in  §  351.203  of  this 
chapter. 

"Disabled"  and  "disability"  mean 
unable  or  inabihty.  because  of  disease 


or  injury,  to  render  useful  and  efficient 
service  in  the  employee's  current 
position. 

"FERS"  means  the  Federal  Employees' 
Retirement  System  established  under 
chapter  84  of  Title  5.  United  States 
Code. 

"Medical  condition"  means  a  health 
impairment  resulting  from  a  disease  or 
injury,  including  a  psychiatric  disease. 
This  is  the  same  definition  of  "medical 
condition"  that  is  found  in  $  339.102  of 
this  chapter. 

"Medical  documentation"  has  the 
same  meaning  given  this  term  in 
§  339.102  of  this  chapter.  Medical 
documentation  supplied  under  this  part 
must  be  obtained  from  a  physician. 

"Mihtary  reserve  technician"  has  the 
same  meaning  given  this  term  in  5  U.S.C. 
8401(30). 

"OPM"  means  the  Office  of  Personnel 
Management. 

"Permanent  position"  means  an 
appointment  without  time  limitation. 

"Physician"  has  the  same  meaning 
given  this  term  in  §  339.102  of  this 
chapter. 

"Qualified  for  reassignment"  means 
able  to  meet  the  minimum  requirements 
for  the  grade  and  series  of  the  vacant 
position  in  question."Same  grade  or  pay 
level"  means  able  to  meet  the  minimum 
requirements  for  the  grade  and  series  of 
the  vacant  position  in  qustion. 

"Same  grade  or  pay  level"  means,  in 
regard  to  a  vacant  position  within  the 
same  pay  system  as  the  employee 
currenUy  occupies,  the  same  grade  and 
an  equivalent  amount  of  basic  pay.  A 
position  imder  a  different  pay  system  or 
schedule  is  at  the  same  pay  level  if  the 
representative  rate,  as  defined  in 
§  532.401  of  this  chapter,  equals  the 
representative  rate  of  the  employee's 
current  position. 

"Useful  and  efficient  service"  means 
(a)  acceptable  performance  of  the 
critical  or  essential  elements  of  the 
position;  and  (b]  satisfactory  conduct 
and  attendance. 

"Vacant  position"  means  an 
unoccupied  position  of  the  same  grade 
or  pay  level  and  tenure  for  which  the 
employee  is  qualified  for  reassignment 
that  is  located  in  the  same  commuting 
area  and  is  serviced  by  the  same 
appointing  authority  of  the  employing 
agency.  The  vacant  position  must  be  full 
time,  unless  the  employee's  current 
position  is  less  than  full  time,  in  which 
case  the  vacant  position  must  have  a 
work  schedule  of  no  less  than  that  of  the 
current  position.  In  the  case  of  an 
employee  of  the  United  States  Postal 
Service,  a  vacant  position  does  not 
include  a  position  in  a  different  craft  or 
a  position  to  which  reassignment  would 
be  inconsistent  with  the  terms  of  a 


collective  bargaining  agreement 
covering  the  employee. 

§844.103    Eligibility. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  an  individual  must 
meet  the  following  requirements  in  order 
to  receive  a  disability  annuity: 

(1)  The  individual  must  have 
completed  at  least  18  months  of  civilian 
service  that  is  creditable  under  FERS; 

(2)  The  individual  must,  while 
employed  in  a  position  subject  to  FERS. 
have  become  disabled  because  of  a 
medical  condition,  resulting  in  a 
deficiency  in  performance,  conduct,  or 
attendance,  or  if  there  is  no  such 
deficiency,  the  disabling  medical 
condition  must  be  incompatible  with 
either  useful  and  efficient  service  or 
retention  in  the  position; 

(3)  The  disabling  medical  condition 
must  be  expected  to  continue  for  at  least 
1  year  from  the  date  the  individual 
became  disabled; 

(4]  Accommodation  of  the  disabHng 
medical  condition  in  the  position  held 
must  be  unreasonable;  and 

(5]  The  individual  must  not  have 
declined  an  offer  of  reassignment  to  a 
vacant  position. 

[b)  The  employing  agency  must 
consider  a  disabihty  applicant  for 
reassignment  to  any  vacant  position. 
The  agency  must  certify  to  the  Office  of 
Personnel  Management  (OPM)  either 
that  there  is  no  vacant  position  or  that, 
although  it  made  no  offer  of 
reasEigrunent.  it  considered  the 
individual  for  a  vacant  position.  If  an 
agency  offers  a  reassignment  and  the 
individual  declines  the  offer,  the 
individual  may  appeal  the  agency's 
determination  that  the  individual  is  not 
disabled  for  the  position  in  question  to 
the  Merit  Systems  Protection  Board 
under  5  U.S.C.  7701. 

(c)(1)  Paragraphs  (a)  (2)  through  (5)  of 
this  section  do  not  apply  to  a  military 
reserve  technician  who  retires  under  5 
U.S.C.  8457. 

(2)  An  individual  who  separates  fix>m 
employment  as  a  military  reserve 
technician  under  circumstances  set  forth 
in  5  U.S.C.  8457(a)(1)  after  reaching  age 
50  and  completing  25  years  of  service  is 
not  entitled  to  a  disability  annuity  under 
this  part. 

§844.104    Administrative  review  Of  OPM 
decisions. 

(a)  Any  individual  whose  rights  or 
interests  under  FERS  are  affected  by  an 
initial  decision  of  OPM  may  request 
OPM  to  review  its  initial  decision.  A 
request  for  reconsideration  must  be 
made  in  writing  and  must  be  received  by 
OPM  within  30  calendar  days  from  the 
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date  of  the  initial  decision.  A  decision 
will  be  considered  an  initial  decision 
when  rendered  by  0PM  in  writing  and 
stating  the  right  to  request 
reconsideration. 

(b)  An  individual  whose  rights  or 
interests  under  FERS  are  affected  by  a 
final  decision  of  the  Associate  Director 
for  Retirement  and  Insurance  of  OPM  or 
the  Associate  Director's  representative 
may  request  the  Merit  Systems 
Protection  Board  to  review  such 
decision  in  accord  with  procedures 
prescribed  by  the  Board. 

§844.105    Retotfomltip  to  workers' 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  individual  who  is 
eligible  for  both  an  annuity  under  Part 
842  or  844  of  this  chapter  and 
compensation  for  injury  or  disability 
under  subchapter  I  of  chapter  81  of  Title 
5,  United  States  Code  (other  than  a 
lump-sum  payment  under  5  U.S.C.  8135 
or  a  scheduled  award  under  5  U.S.C. 
8107(c)),  covering  the  same  period  of 
time  must  elect  to  receive  either  the 
annuity  or  compensation. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  an 
individual  may  concurrently  receive  an 
annuity  based  on  the  individual's 
service  under  Part  842  or  844  of  this 
chapter  and  a  benefit  under  subchapter  I 
of  chapter  81  of  Title  5,  United  States 
Code,  on  account  of  the  death  of  another 
individual.  An  individual  may  also 
receive  an  annuity  under  Part  843  of  thiii 
chapter  and  compensation  for  injury  or 
disability  to  himself  or  herself  under 
such  subchapter  I  covering  the  same 
period  of  time. 

(c)  An  individual  who  elects  to 
receive  compensation  payments  under 
paragraph  (a)  of  this  section  and  who 
has  not  received  a  refund  of 
contributions  under  §  843.202  retains  the 
right  to  elect  to  receive  an  annuity  under 
Part  842  or  844,  as  the  case  may  be,  in 
the  event  that  the  individual's 
compensation  payments  cease  or  are 
reduced. 

Subpart  B— Applications  for  Disability 
Retirenient 

§  844.201    General  requirements. 

(a)  An  application  for  disability 
retirement  must  be  filed  with  the  Office 
of  Personnel  Management  (OPM),  on  a 
form  prescribed  by  OPM,  within  one 
year  after  the  employee  or  Member 
separates  from  service.  An  employee  or 
Member  who  has  not  yet  separated  must 
file  the  apphcation  throu^  the 
employing  agency.  OPM  may  waive  the 
time  limit  if  the  employee  or  Member 
was  mentally  incompetent  on  the  date  of 


separation  or  within  1  year  thereafter,  in 
which  case  the  individual  or  his  or  her 
representative  may  file  the  application 
with  OPM  within  1  year  after  the  date 
the  individual  regains  competency  or  a 
court  appoints  a  fiduciary,  whichever  is 
earlier.  OPM  may  accept,  as  an  informal 
claim,  an  application  for  annuity 
submitted  in  an  incorrect  form,  or  on  a 
correct  form  incorrectly  or  incompletely 
filled  out. 

(b)(1)  Before  an  application  for 
disability  retirement  under  this  part  can 
be  approved,  the  applicant  must  provide 
OPM  with— 

(i)  Satisfactory  evidence  that  the 
applicant  has  filed  an  application  for 
disabiUty  insurance  benefits  under 
section  223  of  the  Social  Security  Act;  or 

(ii)  An  official  statement  from  the 
Social  Security  Administration  that  the 
individual  is  not  insured  for  disability 
insurance  benefits  as  defined  in  section 
223(c)(1)  of  the  Social  Security  Act. 

(2)  A  disability  retirement  application 
under  this  part  will  be  dismissed  when 
OPM  is  notified  by  the  Social  Secimty 
Administration  that  the  apphcation 
referred  to  in  paragraph  (b)(l)(i)  of  this 
section  has  been  withdrawn.  All  rights 
to  an  annuity  under  this  part  terminate 
upon  withdrawal  of  an  application  for 
social  security  disability  benefits. 

(c)  An  application  for  disability 
retirement  will  not  preclude  or  delay 
any  other  appropriate  personnel  action 
by  the  employing  agency. 

§844.202    Agency-flted  disability 
retirement  sppUcatlons. 

(a)  Basis  for  filing  an  application  for 
an  employee.  An  agency  must  file  an 
application  for  disability  retirement  of 
an  employee  who  has  18  months  of 
Federal  civilian  service  when  all  of  the 
following  conditions  are  met: 

(1)  The  agency  has  issued  a  decision 
to  remove  the  employee; 

(2)  The  agency  concludes,  after  its 
review  of  medical  documentation,  that 
the  cause  for  unacceptable  performance, 
attendance,  or  conduct  is  disease  or 
injury; 

(3)  The  employee  is  institutionalized, 
or  the  agency  concludes,  based  on  a 
review  of  medical  and  other 
information,  that  the  employee  is 
incapable  of  making  a  decision  to  file  an 
apphcation  for  disabiUty  retirement; 

(4)  The  employee  has  no  personal 
representative  or  guardian;  and 

(5)  The  employee  has  no  immediate 
family  member  who  is  wiUing  to  file  an 
application  on  his  or  her  behalf. 

(b)  Agency  procedures.  (1)  When  an 
agency  issues  a  decision  to  remove  an 
employee  and  not  all  of  the  conditions 
described  in  paragraph  (a]  of  this 
section  have  been  satisfied,  but  the 


removal  is  based  on  reasons  apparently 
caused  by  a  medical  condition,  the 
agency  must  advise  the  employee  in 
writing  of  his  or  her  possible  eligibility 
for  disability  retirement. 

(2)  If  all  of  the  conditions  described  in 
paragraph  (a)  of  this  section  have  been 
met.  the  agency  must  inform  the 
employee  in  writing  at  the  same  time  it 
informs  the  employee  of  its  removal 
decision,  or  at  any  time  before  the 
separation  is  effected,  that — 

(i)  The  agency  is  submitting  a 
disabdity  retirement  application  on  the 
employee's  behalf  to  OPM; 

(ii)  "The  employee  may  review  any 
medical  information  in  accordance  with 
§  294.106(d)  of  this  chapter;  and 

(iii)  The  action  does  not  affect  the 
employee's  right  to  submit  a  voluntary 
application  for  disability  retirement  or 
any  other  retirement  benefit  to  which 
the  employee  is  entitled  under  FERS. 

(3)  When  an  agency  submits  an 
application  for  disability  retirement  to 
OPM  on  behalf  of  an  employee,  it  must 
provide  OPM  with  copies  of  the  decision 
to  remove  the  employee,  the  medical 
documentation,  and  any  other 
documents  needed  to  show  that  the 
cause  for  removal  results  from  a  medical 
condition.  Following  separation,  the 
agency  must  provide  OPM  with  a  copy 
of  the  documentation  of  the  separation. 

(c)  OPM  procedures.  (1)  OPM  will  not 
act  on  any  application  for  disability 
retirement  filed  by  an  agency  on  behalf 
of  an  employee  until  it  receives  the 
appropriate  documentation  of  the 
separation.  When  OPM  receives  a 
complete  apphcation  for  disabihfy 
retirement  under  this  section,  it  will 
notify  the  former  employee  that  it  has 
received  the  application  and  that  he  or 
she  may  submit  medical  documentation. 
OPM  will  determine  entitlement  to 
disability  benefits  under  §  844.203. 

(2)  OPM  will  cancel  any  disability 
retirement  when  a  final  decision  of  an 
administrative  authority  or  court 
reverses  the  removal  action  and  orders 
the  reinstatement  of  an  employee  to  the 
agency  rolls. 

§  844.203    Supporting  documentation. 

(a)  An  individual  or  agency  filing  an 
application  for  disability  retirement  is 
responsible  for  providing  OPM  with  the 
evidence  described  in  §  844.201(b)(1),  as 
well  as  whatever  documentation  OPM 
requires  in  order  to  establish  that  the 
individual  meets  the  eligibility 
requirements  set  forth  in  §  844.103.  The 
documentation  must  be  provided  hi  a 
form  prescribed  by  OPM.  Failure  to 
submit  the  documentation  required  is 
grounds  for  dismissing  the  application.  It 
is  also  the  responsibility  of  the  disability 
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annuitant  to  obtain  and  submit  evidence 
0PM  requires  to  show  continuing 
entitlement  to  disability  benefits.  Unless 
OPM  orders  an  examination  by  a 
physician  of  its  choice  under  paragraph 
(b)  of  this  section,  the  cost  of  providing 
medical  documentation  rests  with  the 
applicant  or  disability  annuitant. 

(b)  OPM  will  offer  the  applicant  a 
medical  examination  only  when  it 
determines  that  an  independent 
evaluation  of  medical  evidence  is 
needed  in  order  to  make  a  decision 
regarding  an  application  for  a  disability 
annuity  or  a  disability  annuitant's 
entitlement  to  continuing  benefits.  The 
medical  examination  will  be  conducted 
by  a  medical  officer  of  the  United  States 
or  a  qualified  physician  or  board  of 
physicians  designated  by  OPM.  The 
applicant's  refusal  to  submit  to  an 
examination  is  grounds  for  dismissal  of 
the  application  or  termination  of 
payments  to  an  annuitant. 

(c)(1)  OPM  will  review  the 
documentation  submitted  under 
paragraph  (a)  of  this  section  to 
determine  whether  the  individual  has 
met  the  eligibility  requirements  set  forth 
in  §  844.103.  OPM  will  issue  its  decision 
in  writing  to  the  individual  and  to  the 
employing  agency.  The  decision  will 
include  a  statement  of  OPM's  findings 
and  conclusions  and  an  explanation  of 
the  applicant's  right  to  request 
reconsideration  or  MSPB  review  under 
§  844.104. 

(2)  OPM  may  rescind  a  decision  to 
allow  an  application  for  disability 
retirement  at  any  time  if  OPM 
determines  that  the  original  decision 
was  erroneous  due  to  fraud, 
misstatement  of  fact,  or  upon  the 
acquisition  of  additional  medical 
documentation.  OPM  will  provide  the 
individual  and  the  employing  agency 
with  written  notification  of  the 
rescission,  including  a  statement  of 
OPM's  findings  and  conclusions  and  an 
explanation  of  the  individual's  right  to 
request  reconsideration  or  MSPB  review 
under  §  844.104. 

(d)  Subject  to  5  U.S.C.  552a,  any 
supporting  documentation  provided  to 
OPM  under  this  section  may  be  shared 
with  the  Social  Security  Administration 
and  the  Office  of  Workers' 
Compensation  Programs  of  the  U.S. 
Department  of  Labor. 

Subpart  C— Computation  of  Disability 
Annuity 

§  844.301    Commencing  data  of  diaablllty 
annuity. 

A  disability  annuity  under  this  part 
commences  on  the  day  after  the 
employee  separates  or  the  day  after  pay 


ceases  and  the  employee  meets  the 
requirements  for  title  to  an  annuity. 

§  844.302    Computation  of  disability 
annuity  tMfora  age  62. 

(a)  For  the  purposes  of  this  subpart, 
the  assumed  social  security  disability 
benefit  is  the  benefit  determined  under 
section  223  of  the  Social  Security  Act. 
with  respect  to  an  annuitant — 

(1)  As  if  the  annuitant  were  insured 
for  disability  benefits,  as  determined 
under  section  223(c)(1)  of  the  Social 
Security  Act,  in  the  month  in  which  the 
annuity  under  this  part  commenced  or 
was  reinstated  under  §  844.405; 

(2)  As  if  the  annuitant  became 
disabled  as  defined  in  section  223(d)  of 
the  Social  Security  Act  on  the  dale  the 
annuity  under  this  part  commenced  or 
was  reinstated  under  §  844.405  (unless 
the  annuitant  actually  became  disabled 
before  the  annuity  commenced); 

(3)  Without  regard  to  the  5-month 
waiting  period  requirement  defined  in 
section  223(c)(2)  of  the  Social  Security 
Act; 

(4)  Including,  where  appropriate,  a 
reduction  under  section  224  of  the  Social 
Security  Act,  based  on  the  amount  of  the 
disability  annuity  under  this  subpart 
without  regard  to  paragraphs  (b)(2)  and 
(c)(2)  of  this  section;  and 

(5)  Adjusted  by  each  cost-of-living 
increase  effective  under  5  U.S.C.  8462  on 
and  after  the  commencing  date  or 
reinstatement  date  of  the  annuity  under 
this  part. 

(b)(1)  Except  as  otherwise  provided  in 
this  part,  the  annuity  payable  under  this 
subpart  until  the  end  of  the  12th  month 
beginning  after  the  annuity  commences 
is  equal  to  60  percent  of  the  annuitant's 
average  pay. 

(2)  For  months  for  which  the  annuitant 
is  also  entitled  to  a  social  security 
disability  benefit,  the  amount  computed 
under  paragraph  (b)(1)  of  this  section  is 
reduced  by  100  percent  of  the 
annuitant's  assumed  social  security 
disability  benefit. 

(c)(1)  Except  as  otherwise  provided  in 
this  part,  the  annuity  under  this  subpart 
after  the  period  described  in  paragraph 
(b)(1)  of  this  section  is  equal  to  40 
percent  of  the  annuitant's  average  pay. 

(2)  For  months  after  the  period 
described  in  paragraph  (b)(1)  of  this 
section  for  which  the  annuitant  is  also 
entitled  to  a  social  security  disability 
benefit,  the  amount  computed  under 
paragraph  (c)(1)  of  this  section  is 
reduced  by  60  percent  of  the  annuitant's 
assumed  social  security  disability 
benefit. 


§  844.303    Redetermination  of  disability 
annuity  at  age  62. 

Except  as  provided  in  §§  844.304  and 
844.305,  effective  on  the  annuitants  62nd 
birthday,  the  rate  of  annuity  payable  to 
a  disability  annuitant  will  be  the  lesser 
of  the  amount  computed  under 
paragraph  (a)  of  this  section  or  the 
amount  computed  under  paragraph  (b) 
of  this  section. 

(a)  The  amount  under  this  paragraph 
is  the  amount  of  an  annuity  computed 
with  respect  to  the  annuitant  under  5 
U.S.C.  8415  (including  subsection  (g)  of 
that  section),  including  credit  for  the 
period  or  periods  before  the  annuitant's 
62nd  birthday  during  which  the 
annuitant  was  entitled  to  a  disability 
annuity.  The  average  pay  used  in 
computing  the  annuity  under  5  U.S.C. 
8415  is  adjusted  by  ail  cost-of-living 
increases  effective  under  5  U.S.C. 
8462(b)  during  the  period  or  periods 
before  the  annuitant's  62nd  birthday 
during  which  the  annuitant  was  entitled 
to  a  disability  annuity  under  this  part. 

(b)(1)  The  amount  determined  under 
this  paragraph  with  respect  to  an 
annuitant  whose  annuity,  as  of  the  day 
before  the  annuitant's  62nd  birthday,  is 
being  reduced  under  §  844.302(b)(2)  is 
equal  to  the  lesser  of — 

(i)  The  rate  of  annuity  then  payable 
under  §  844.302(b);  or 

(ii)  The  rate  of  annuity  that  would  be 
payable  under  §  844.302(c)  at  the 
expiration  of  the  12-month  period 
described  in  §  844.302(b)(1). 

(2)  The  amount  determined  under  this 
paragraph  with  respect  to  an  annuitant 
whose  annuity,  as  of  the  day  before  the 
annuitant's  62nd  birthday,  is  being 
reduced  under  §  844.302(c)(2)  is  equal  to 
the  amount  then  payable  under 

§  844.302(c). 

(3)  The  amount  determined  under  this 
paragraph  with  respect  to  an  annuitant 
whose  annuity,  as  of  the  day  before  the 
annuitant's  62nd  birthday,  is  not  being 
reduced  under  §  844.302  (b)(2)  or  (c)(2)  is 
equal  to  the  amount  that  would  be 
applicable  under  paragraph  (b)  (1)  or  (2) 
of  this  section  if  the  annuity  were  being 
reduced  under  §  844.302  (b)(2)  or  (c)(2). 
as  appropriate. 

§  844.304    Minimum  disability  annuity. 

Notwithstanding  any  other  provision 
of  this  part,  an  annuity  payable  under 
this  part  cannot  be  less  than  the  amount 
of  an  annuity  computed  under  5  U.S.C. 
8415  (excluding  subsection  (f)  of  that 
section)  based  on  the  annuitant's 
service. 


3M»ie      Fbdwal  RegJatw  /  Vol.  53.  No.  169  /  Wedneaday.  August  31.  1988  /  Rules  and  Regulationa 


wmulty  for  ItMMC  ottMnvto^ 


Notwithtftinding  any  otber  proviaien 
of  tkis  part,  an  aaaiutf  payable  undfer 
thia  part  wiU  be  ceaiputed  undn  5 
U.S.C.  8415.  if  it  coraBaeacss  or  is 
reinstated  under  {  844.405  (b)  or  (c]  of 
this  part  on  or  after — 

(a)  The  annuitant  has  satisHed  the  age 
and  service  requirements  for  retirement 
under  5  U.S.C.  8412  (a)  through  (f);  or 

(b)  The  annuitant  has  reached  age  62. 

SubpMt  D— TsfmiiMtlon  and 
ReinalatenaNi  of  EMsabitty  Amwily 

S  844.401    Racowary  from  disability. 

(a)  A  disability  aaamtaBt  may  request 
medical  raevaluation  at  any  time.  OPM 
may  reevaluate  the  medical  condition  of 
disability  annuitants  age  60  or  over  only 
on  their  own  reiiuesL 

(b)  When  0PM  determines  on  the 
basis  of  medical  documentation  or  other 
evidence  that  a  disabiDty  annuitant  has 
recovered  from  the  disability,  OPM  will 
terminate  the  annuity  e^ctive  on  the 
first  day  of  the  month  begimnng  1  year 
after  the  date  of  the  medical 
docranentation  or  other  evidence 
shcnvisg  recovery. 

§  844.402    Restoration  of  saming  capacity. 

(a)  Earning  capacity  deterwinatioas. 
If  a  disability  annuitant  is  under  age  60 
on  December  31  of  any  calendar  year 
and  his  or  her  income  from  wages  or 
self-employment  or  both  during  that 
calendar  year  equals  at  least  80  percent 
of  the  current  rate  of  basic  pay  of  the 
position  occupied  immediately  before 
retirement,  the  annnitanf  s  earning 
capacity  is  considered  to  be  restored. 
The  disability  annuity  will  terminate  on 
the  Jnne  30  after  the  end  of  the  calendar 
year  in  which  earning  capacity  is 
restored.  When  an  agency  reemploys  a 
disability  annuitant  whose  earning 
capacity  is  restored  at  any  grade  or  rate 
of  pay  within  the  180-day  waiting  period 
pending  termination  of  the  disabiUty 
retirement  benefit,  OPM  will  terminate 
the  annuity  effective  on  the  date  of 
reemployment. 

[b)  Current  rate  of  basic  pay  for  the 
position  occupied  immediately  before 
retirement.  (1)  A  disability  armuitant's 
income  for  a  calendar  year  is  compared 
to  the  gross  annual  rate  of  basic  pay  in 
effect  on  December  31  of  that  year  for 
the  position  occupied  immediately 
before  retirement  The  income  hmitation 
for  most  disability  annuitants  is  based 
on  the  rate  for  the  grade  and  step  that 
reflects  the  total  amount  of  basic  pay 
(both  the  grade  and  step  and  any 
additional  basic  pay]  in  effect  on  the 
date  of  separation  &om  the  agency  for 


disability  retirement.  Additional  basic 
pay  is  mchided  subject  to  the  premium 
pay  restrictions  of  5  UJSXL  554fi  (cHl) 
and  (c](2]. 

(2)  In  the  case  of  an  annuitant  whose 
basic  pay  rate  on  the  date  determined 
under  paragraph  (b)(1]  of  this  section 
did  not  match  a  speeiRc  grade  and  step 
in  the  pay  schedule — 

(i)  For  these  retiring  from  a  Senior 
Executive  Service  positioB.  a  merit  pay 
positkm,  a  position  for  which  a  special 
pay  rate  is  sutliorized  [except  as 
provided  in  paragraph  (b){2](ii)  of  this 
section),  or  any  other  position  in  which 
the  rate  of  basic  pay  is  not  equal  to  a 
grade  and  step  in  a  pay  schedule,  the 
grade  and  step  will  be  established  for 
this  purpose  at  the  lowest  step  in  the 
pay  schedule  grade  that  is  equal  to  or 
greater  than  the  actual  rate  of  basic  pay 
payable. 

pi)  For  those  retiring  with  a  retained 
rate  of  basic  pay  or  from  a  position  for 
which  a  special  pay  rate  is  in  effect  but 
whose  rate  of  basic  pay  exceeds  the 
highest  rate  payable  in  Uie  pay  schedule 
grade  applicable  to  the  position  held,  the 
grade  is  established  for  this  purpose  at 
the  highest  grade  in  the  schedule  that  is 
closest  to  the  grade  of  the  position  held 
and  within  which  the  amount  of  the 
retained  pay  fails.  The  step  is 
estabhshed  for  this  purpose  at  the 
lowest  step  in  that  grade  that  equals  or 
exceeds  the  actual  rate  of  pay  payable. 

(3)  For  annuitants  retiring  from  the 
United  States  Postal  Service,  only  cost- 
of-living  allowances  subject  to  FERS 
deductions  are  included  in  determining 
the  current  rate  of  basic  pay  of  the 
position  held  at  retirement. 

(c)  Income.  (1)  Earning  capacity  for 
the  purposes  of  this  section  is 
demonstrated  by  an  annuitant's  ability 
to  earn  post-retirement  income  in 
exchange  for  personal  services  or  a 
work  product,  or  as  a  profit  from  one  or 
more  businesses  wholly  or  partly  owned 
by  the  disability  annuitant  and  in  the 
management  of  which  the  annuitant  has 
an  active  role.  Income  for  the  purposes 
of  this  section  is  not  necessarily  the 
same  as  income  for  the  purposes  of  the 
Internal  Revenue  Code. 

(2)  Income  earned  from  one  source  is 
not  offf  et  by  losses  from  another  scarce. 
Income  earned  as  wages  is  not  reduced 
by  a  net  loss  from  self-employment.  The 
net  income  from  each  self-employment 
endeavor  is  calculated  separately,  and 
the  income  earned  as  net  earnings  from 
one  self-employment  endeavor  is  not 
reduced  by  a  net  loss  from  another  self- 
employment  endeavor.  Thus,  a  net  loss 
from  one  endeavor  is  considered  to  be  a 
net  income  of  zero,  and  the  net  incomes 
from  each  separate  self-employment 
endeavor  are  added  together  to 


determine  the  total  amount  of  income 
from  self-erapLoyment  for  a  calendar 
year. 

(3)  Income  is  counted  in  the  calendar 
year  in  which  it  is  earned,  even  though 
receipt  may  be  deferred. 

(d)  Requirement  to  report  income.  All 
disability  annuitants  who.  on  December 
31  of  any  calendar  year,  are  under  age 
60  must  report  to  OPM  their  income 
from  wages  or  self-employment  or  both 
for  that  calendar  year.  Each  year  as 
early  as  possible,  OPM  will  send  a  form 
to  annurtants  to  use  in  reporting  their 
income  from  the  previous  calendar  year. 
The  form  specffies  the  date  by  which 
OPM  must  receive  the  report  OPM  will 
determine  entitlement  to  continued 
annuity  on  fte  basis  of  the  report.  If  an 
annuitant  fails  to  submit  the  report 
OPM  may  stop  annuity  payments  until  it 
receives  the  report. 

§844.403    ResmpleynMBtvfdInMlty 
annuitants. 

An  agency  may  reemploy  a  disability 
annuitant  in  any  position  for  which  the 
annuitant  is  qualified.  The  employing 
agency  must  notify  OPM  of  the 
reemployment.  The  (fisabiHty  annuity 
terminates  on  the  date  of  reemployment 
in  the  Government 

§844.404    Anmitty  rights  after  a  dIsaMKty 
annsity  terminates. 

(a)  When  a  disability  annuity  is 
terminated  because  of  recovery  or 
restoration  of  earning  capacity  and  the 
individual  is  not  reemployed  in  the 
Government,  the  individual  is  entitled  to 
an  annuity — 

(1)  Under  5  U.S.C.  8414(h)  if  the 
individual — 

(i)  Is  at  least  age  50  when  the 
disability  annuity  ceases  and  had  20  or 
more  years  of  service  at  the  time  of 
retiring  for  disability;  or 

(ii)  Has  25  or  more  years  of  service  at 
the  time  of  retiring  for  disability, 
regardless  of  age;  or 

(2)  Under  5  U.S.C.  8412(g)  if  the 
individual  is  at  least  the  minimum 
retirement  age  applicable  under  5  U.S.C. 
8412(h)  when  the  disability  aimuity 
ceases  and  had  10  or  more  years  of 
service  at  the  time  of  retiring  for 
disability. 

(b)  When  a  disability  annuitant  whose 
annuity  was  terminated  because  of 
Federal  reemployment  is  separated  and 
meets  the  age  and  service  requirements 
for  immediate  retirement  under  5  U.S.C. 
8412  or  8414.  the  individual  is  entitled  to 
an  annuity  computed  under  5  U.S.C. 
8415. 
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9844.405    RMumptkMi  and  rcliwtatement 
of  dlMMIty  annuity. 

(a  J  Resumption  of  annuity.  [1]  Except 
as  provided  in  S  844.404(b)  and 
paragraph  (b)(2)  of  this  section,  when  a 
disability  annuitant  whose  annuity  was 
terminated  under  S  844.403  on  the  basis 
of  Federal  reemployment  is  separated 
within  1  year  after  becoming 
reemployed.  OPM  will  resume  the 
disability  annuity  beginning  on  the  first 
day  after  separation.  Except  as  provided 
in  §§  844.304  and  844.305,  the  annuity 
will  be  resumed  at  the  rate  provided 
under  §  844.302(c)  unless  the 
reemployment  ends  within  the  12-month 
period  described  in  §  844.302(b)(1).  in 
which  case  the  annuity  will  be  resumed 
at  the  rate  provided  under  f  844.302(b) 
until  the  end  of  the  12-month  period.  The 
resumed  rate  will  be  increased  by  any 
adjustment  that  was  effective  under  5 
U.S.C.  8482  during  the  period  of 
reemployment,  unless  a  higher  annuity 
rate  is  obtained  by  simply  adjusting  the 
individual's  average  salary  to  reflect  his 
or  her  earnings  during  reemployment. 

(2)  When  an  individual  whose  annuity 
payments  were  terminated  because  of 
failure  to  submit  medical  or  earnings 
information  requested  by  OPM  provides 
evidence  that  demonstrates  to  OPM's 
satisfaction  that  the  individual  is 
disabled  or  that  the  individual's  earning 
capacity  has  not  been  restored,  OPM 
will  resume  the  annuity  on  the  date  of 
the  medical  documentation  or  other 
evidence  showing  that  the  individual  is 
still  entitled  to  a  disability  annuity. 
Except  as  provided  in  §  §  844.304  and 
844.305,  the  annuity  will  be  resumed  at 
the  rate  provided  under  §  844.302(c) 
unless  the  resumption  occurs  within  the 
12-month  period  described  in 
§§  844.302(b)(1),  in  which  case  the 
annuity  will  be  resumed  at  the  rate 
provided  under  f  844.302(b)  until  the  end 
of  the  12-month  period. 

(b)  Reinstatement  of  annuity  based  on 
new  evidence  of  disability.  (1)  When  a 
disabihty  annuitant  whose  annuity  was 
terminated  because  the  annuitant  was 
found  recovered  on  the  basis  of  medical 
evidence  is  not  reemployed  in  the 
Government  and,  based  on  current 
medical  documentation,  OPM  finds  that 
the  disability  has  recurred,  OPM  will 
reinstate  the  disability  annuity  as 
provided  in  paragraph  (d)  of  this  section. 
The  right  to  the  reinstated  annuity 
begins  on  the  date  of  the  medical 
documentation  showing  that  the 
disability  has  recurred,  or  if  the  medical 
documentation  clearly  shows  that  the 
disability  recurred  on  an  earlier  date, 
the  annuity  will  be  reinstated  on  that 
earUer  date. 

(2)  If  a  disability  annuitant  whose 
annuity  is  terminated  on  the  basis  of 


Federal  reemployment  provides,  when 
the  reemployment  ends,  medical 
documentation  or  other  evidence  that 
demonstrates  to  OPM's  satisfaction  that 
the  individual  has  again  become 
disabled,  the  disability  annuity  will  be 
reinstated  at  the  rate  provided  in 
paragraph  (d)  of  this  section,  regardless 
of  the  duration  of  the  Federal 
reemployment,  effective  on  the  day  after 
the  reemployment  ends. 

(c)(1)  Reinstatement  of  annuity  based 
on  new  evidence  of  loss  of  earning 
capacity.  OPM  will  reinstate  the 
disability  annuity  as  provided  in 
paragraph  (d)  of  this  section  when  a 
disability  annuitant  whose  annuity  was 
terminated  under  §  844.402(a)— 

(i)  Is  not  reemployed  in  the 
Government; 

(ii)  Has  not  recovered  from  the 
disability  for  which  retired;  and 

(iii)  Again  loses  his  or  her  earning 
capacity,  as  determined  by  OPM. 

(2)  The  reinstated  annuity  is  payable 
from  January  1  of  the  year  following  the 
calendar  year  in  which  earning  capacity 
was  lost.  Earning  capacity  is  lost  if, 
during  any  calendar  year,  the 
individual's  income  from  wages  or  self- 
employment  or  both  is  less  than  80 
percent  of  the  current  rate  of  basic  pay 
of  the  position  held  at  retirement. 

(d)  Except  as  provided  in  §§  644.304 
and  844.305,  a  disability  annuity 
reinstated  under  paragraph  (b)  or  (c)  of 
this  section  is  paid  at  the  rate  provided 
under  §  844.302(b)  until  the  end  of  the 
12th  month  beginning  after  the  annuity 
is  reinstated.  Thereafter,  the  rate 
determined  under  §  844.302(c)  is 
payable. 

(e)  Notwithstanding  paragraphs  (b) 
and  (c)  of  this  section,  an  annuity  may 
not  be  reinstated  under  this  section  if 
the  individual  is  receiving  an  annuity 
under  Part  842  of  this  chapter. 

(FR  Doc.  88-19854  Filed  8-30-83;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  299 

[INS  Number  1045-88] 
Display  of  Control  Numbers 

AQENCV:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Final  rule. 

summary:  a  new  §  299.5  is  being  added 
to  8  CFR  Part  299.5.  The  new  section, 
titled.  Display  of  Control  Numbers,  will 
allow  the  Immigration  and 


Naturalization  Service  (Service),  to 
compile,  in  one  centralized  location 
widiin  its  regulations,  a  listing  of  it's 
current  public  use  forms  and  their 
respective  control  numbers  as  assigned 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act.  The 
consolidated  identification  of  public  use 
forms  will  enable  both  Service  officials 
and  the  public  to  easily  identify  those 
public  use  forms  in  current  use  by  the 
Immigration  and  Naturalization  Service. 
date:  August  31. 1988. 

FOR  FURTHER  INRNMATION  CONTACT: 
Sharon  A,  Andrade,  Management 
Analyst,  Immigration  and  Naturalization 
Service.  425 1  Street  NW..  Washington. 
DC  20536.  (202)  633-3049. 

SUPPLEMBITARY  INFORMATION:  A  new 
§  299  J  is  being  added  to  8  CFR  Part  299 
in  order  that  the  Immigration  and 
Naturalization  Service's  regulations 
might  list,  in  one  specific  area,  all  Public 
Use  Forms  along  with  their  respective 
OMB  control  numbers.  This  addition  to 
Part  299  is  being  made  as  a  matter  of 
convenience  and  efficiency  to  both  the 
Service  and  the  public  in  the 
identification  of  public  use  forms  which 
are  cited  throughout  8  CFR.  These 
technical  changes  simply  compile  all 
pubUc  use  forms  and  corresponding 
control  number  and  hst  them  in  one 
specific  section  of  Part  299.  Public 
participation  in  this  regulatory  change, 
therefore,  is  unnecessary,  as  the 
identification  of  these  forms  in  a 
separate  Section  of  8  CFR  is  merely  a 
change  in  the  way  the  Ser\'ice  organizes 
and  presents  materials  in  8  CFR. 

The  Immigration  and  Naturalization 
Service  is  invoking  the  exception  to  the 
notice  and  comment  rulemaking 
procedures  established  by  the 
Administrative  Procedures  Act  under  5 
U.S.C.  553  (b)  (A)  and  (d). 

In  accordance  with  5  U.S  C.  605  (b). 
the  Commissioner  of  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  is  not  a  major  rule  within 
the  meaning  of  section  1(b)  of  E.O. 
12291.  nor  does  this  rule  have  federalism 
implications  warranting  the  preparation 
of  a  Federal  Assessment  in  accordance 
writh  E.O.  12812. 

List  of  Subjects  in  8  CFR  Part  299 

Aliens,  Government  publications. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  Part  299,  Chapter  I  of 
Title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 
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PART  299— IMMIGRATION  FORMS 

1.  The  authority  citation  for  Part  299  is 
revised  to  read  as  follows: 

Authority:  66  Stat.  173;  8  U.S.C.  1103. 


2.  A  new  §  299.5  is  added  to  read  as 
follows: 

§  299.5    Display  of  control  numbers. 

The  following  listing  includes  those 
Immigration  and  Naturalization  Service 
public  use  forms  which  are  cited  for  use 


throughout  Title  8.  The  Information 
collection  requirements  contained  in  this 
title  have  been  approved  by  the  Office 
of  Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  The  form  numbers,  titles,  and  OMB 
control  numbers  read  as  follows: 


INS  form  ^4o. 


AR-4 _ 

AR-11..„ 

G-27 

G-79A 

G-668 

G-146 

G-325 

G-340 

G-639 

G-641 

G-767 

G-777 

G-S45 , 

1-9 

1-17 

I-20AB 

I-120ID 

I-120MN 

1-43 

1-68 

1-71 

1-90 

1-92 

1-94 

1-94T 

I-95AB 

(-102 

1-104  ..„ 

1-126 

1-1 29B „.. 

1-129F 

1-1 29L 

1-1 29S 

1-130 

1-131 

1-134 

1-140 

I-175..._ 

1-190 

1-191 

1-192 

1-193 

1-212 

1-243 

1-246 

I-256A 

I-259A 

I-287AB 

I-352A 

1-356 

1-360 

1-361 

1-363 

1-408 

1-418 

1-438 

1-485 

I-485A 

I-485C 

1-488 

1-506 

I-508A 

1-510 

1-515 

1-526 

1-538 


INS  torm  title 


Alien  Registration  Fingerprint  Ct«r1 

Alien's  Ctiange  of  Address  Card 

Request  for  Representation  Be'ore  the  BIA  and  l&N  Sendee 

Data  Relating  to  Beneficiary  of  Private  Bill 

Immigration  Reform  and  Conlroi  Act  of  1986  Questionnaire  to  solicit  public  input  for  If^  Implementation  Plans.. 

Nonimmigrant  Checkout  Letter 

BiograptMC  Information 

Report  of  Alien  Person  Institutionalized 

Freedom  of  Information/ Privacy  Act  Request 

Application  for  Verification  of  InfornDation  from  INS  Records 

civilian  Complaint  Form  English/Spanish 

Supplemental  Qualifications  Statement  Immigration  Inspector,  GS  1816-5 

Document  Verification  Request 

Emptoyment  Eligit>ility  Verification 

Petition  for  Approval  of  School  for  Attendance  by  Nonimmigrant  Students 

Certificate  of  Eligibility  for  Nonimmigrant  (F-1)  student  status  for  Academic  &  Language  Study 

I-120ID 

Verification  of  Eligibility  for  Nonimmigrant  (M-1)  student  status  for  Vocational  Students 

Baggage  and  Persorwl  Effects  of  Detained  Alien - 

Canadian  Border  Boat  Landing  Permrt 

Revalidation  Letter - — 

Application  by  lawful  perrrtanent  resident  for  an  alien  registration  receipt  card.  Form  1-651 — . 

Aircraft/Vessel  Report 

Arnval-Oeparture  Record 

Arrfval-Departure  Record  (Transit  without  VISA) „ 

Crewman's  Larxiing  Permit.. 


Application  for  Nonimmigrant  Alien  for  replacement  of  arrival  document..- ~. 

Alien  Address  Report  Card 

Report  of  status  by  Treaty  Trader  or  Investor 

Petition  to  classify  nonimmigrant  as  temporary  worker  or  trainee 

Petition  to  classify  status  of  alien  fiancee  for  issuance  of  a  nonimmigrant  VISA 

Petition  to  Employ  Intracompany  Transferee 

Intracompany  Transferee  Certification  of  Eligibility 

Petitnn  to  classify  status  of  aben  relative  for  issuance  of  immigrant  VISA 

Applicatk>n  for  issuance  of  permit  to  reenter  the  U.S -.. 

Affidavit  of  support.. 


Petition  to  classify  preference  status  of  alien  on  basis  of  profession  or  occupation . 

Appteatnn  for  nonresident  alien's  Canadian  Border  Crossing  Card 

Application  for  nonresident  alien's  Mexican  Border  Crossing  Card 

Application  tor  advance  permission  to  return  to  unrelinquished  domicile 

Application  for  advance  permission  to  enter  as  nonimmigrant - 

Application  for  waiver  of  passport  and/or  VISA . 


Application  for  pennission  to  reapply  for  admission  Into  the  U.S.  after  deportation  or  removal.. 

Application  for  removal 

Application  for  stay  of  deportation — 

Application  tor  suspension  of  deportation 

Agreement  by  Transportation  Kne  to  assume  responsibility  for  removal  of  aliens. — 

Special  care  and  attention  for  alien _ - - 

Immigration  Bond 

Request  for  cancellation  of  public  ctiarge  bond.. 


1-539.. 
1-566.. 


Petition  to  classify  P.L  97-359  Amerasian  as  a  chiW,  son  or  daughter  of  a  U.S.  citizen 

Affidavit  of  financial  support  and  intent  to  petitkjn  for  legal  custody  for  P.L  97-359  Amerasian 

Request  to  enforce  affktavit  of  financial  support  and  intent  to  petition  for  legal  custody  for  P.L  97-358  Amerasian.. 

Application  to  pay  off  or  discharge  alien  crewman _ 

Passer>ger  List-Crew  List — 

Departure  information  card - 

Application  for  status  as  permanent  resident - 

Application  by  Cuban  Refugee  for  permanent  residerv^ 

Application  for  creation  of  a  record  of  lawful  admission  for  an  Indochirw  refugee 

Affidavit  of  witness... 

Application  for  change  of  nonimmigrant  status — 

Waiver  of  rights,  privileges,  exemptions,  and  immunities — — 

Guarantee  of  payment . 


Cunently 
assigr>ed 

OMB 
control  No. 


Notice  to  student  or  exchange  visitor  admitted  without  1-20  or  IAP-66 _ 

Request  for  determination  tt>at  prospective  Immigrant  is  an  investor 

Application  by  nonimmigrant  students  for  extension  of  stay,  school  transfer,  and  permission  to  accept  or  continue  employment  or 
practice  tredning. 

Application  to  exterxt  time  of  temporary  stay 

Application  for  employment  by  a  spouse  or  unnwrried  son  or  daughter  of  Q-4  official - 


1115-0002 

1115-0003 

1115-0026 

1115-0044 

1115-0124 

1115-0075 

1115-0066 

1115-0050 

1115-0087 

1115-0088 

1115-0103 

1115-0107 

1115-0122 

1115-0136 

1115-0070 

1115-0021 

1115-0051 

1115-0051 

1115-0063 

1115-0065 

1115-0068 

1115-0004 

1115-0078 

1115-0077 

1115-0139 

1115-0040 

1115-0079 

1115-0115 

1115-0023 

1115-0038 

1115-0071 

1115-0127 

1115-0128 

1115-0054 

1115-0005 

1115-0062 

1115-0061 

1115-0047 

1115-0019 

1115-0032 

1115-0028 

1115-0042 

1115-0099 

1115-0020 

1115-0055 

1115-0025 

1115-0036 

1115-0043 

1115-0085 

1115-0046 

1115-0117 

1115-0118 

1115-0118 

1115-0073 

1115-0083 

1115-0080 

1115-0053 

1115-0067 

1115-0089 

1115-0034 

1115-0033 

1115-0037 

1115-0029 

1115-0068 

1115-0081 

1115-0060 

1115-0093 
1115-0090 
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INS  form  No 


1-570.... 
1-589... 
1-590... 
1-591 .... 
1-600.... 
I-600A. 
1-601 .... 
1-602... 
1-612... 
1-643... 
1-644.... 
1-687.... 
1-690... 
1-693... 
1-694.... 
1-695.,,. 
1-697  „„ 
1-700... 
1-705... 
1-721.... 
1-730... 
1-735... 
1-736... 
1-751 .... 
1-752... 
1-760... 
1-772.... 


N-14A.... 

N-25 

N-300.... 
N-400... 
N-400B.. 
N-402 .... 
N-422 .... 
N-426.... 
N-430.... 
N-445.... 
N-445B.. 
N-455.... 
N-458.... 
N-470.... 
N-565.... 
N-577.... 
N~600.... 
N-610.... 


INS  form  mie 


Application  for  issuance  of  refugee  travel  document 

Request  for  asylum  in  ttie  U.S _ „ ".l"!!im!!I!!!!!!H!ZZZl 

Registration  for  classification  as  refugee  (section  207,  l&N  Act) "]!...!...............I.!.r.!Z™!....I 

Assurance  by  a  U.S.  sponsor  in  behalf  of  an  applicant  for  refugee  status _ 

Petition  to  classify  orphan  as  an  immediate  relative 

Petition  to  classify  orphan  as  an  immediate  relative/ Application  for  advance  processing  of  orphan  petition. 

Application  for  waiver  of  grounds  of  excludabiity 

Application  by  refugee  for  waiver  of  grounds  of  exdudability i.!!!"!"!!!"!! 

Application  for  waiver  of  ttie  foreign  resider>c8  requirement 

Health  and  Human  Services  Statistical  Data ..!..I...""!!!!!!!I 

Supplementary  statement  for  graduate  medical  trainees.^ 

Application  for  status  as  Tempxxary  Residence „ !.."!!!"!!"!! 

Waiver  of  Exclusion J.!""!Z..ZZ."™!I!!Z 

Medical  Examination  of  aliens  seeking  adjustment  of  status 

Notice  of  Appeal „ ~L"."1".".'~™"!.~Z 

Application  of  Temporary  Replacement  Card 1!...."™ 

Changes  of  Address  Notice """"""!"" 

Application  for  status  of  temporary  status.. 


Affidavit  confirming  seasonal  agricultural  employment  of  an  applicant  for  temporary  residence  status.. 

Student  Status  Form/Student  Listing 

Refugee/ Asylum  Relative  Petition 

Special  agricultural  workers  program  pre-application  claim  to  eligibility 

Guam  Visa  Waiver  Information 

Joint  petition  to  remove  the  conditional  basis  of  alien's  permanent  resident  status 

Application  for  waiver  of  requirement  to  file  joint  petition  for  removal  of  conditions 

Guam  Visa  Waiver  Agreement 

Declaration  of  Intending  Citizen ].'.' 

User  Foe 

Arrival  Information 

Request  for  verification  of  Naturalization _„ 

Application  to  file  declaration  of  intention _... 

Application  to  file  petition  for  naturalization 

Supplement  to  application  to  file  petition  for  naturalization 

Application  to  file  petition  for  naturalization  on  behalf  of  child „... 

Form  letter  re:  Information  from  selective  service  file 

Request  for  certification  of  military  or  naval  service 

Request  that  Applicant  for  Naturalization  appear  for  Interview 

Questionnaire  submitted  by  Petitioner  at  Final  Hearing 

Notice  of  Final  Natjrsllzation  Hearing  (Children) 

Application  for  Transfer  of  Petition  for  Naturalization 

Application  to  Correct  Certification  of  Naturalization 

Application  to  Preserve  Residence  for  Naturalization  Purpose 

Application  for  a  New  Naturalization  or  Citizenship  Paper . 


Application  tor  a  special  certificate  of  naturalization  to  obtain  recognition  as  a  citizen  of  the  U.S.  by  a  foreign  state.. 

Application  for  certification  of  citizenship _. 

Application  for  clarification  of  status  by  memtiers  of  the  Texas  band  of  Kici^apoo  Indians  (P.L.  97-429  of  1-8-83).... 


Currently 


0MB 
control  No. 


1115-0084 
1115-0086 
1115-0057 
1115-0056 
1115-0049 
1115-0049 
1115-0048 
1115-0098 
111S-0059 
1115-0104 
1115-0108 
1115-0133 
1115-0132 
1115-0134 
1115-0135 
1115-C129 
1115-0130 
1115-0131 
1115-0137 
1115-0119 
1115-0121 
1115-0126 
1115-0141 
1115-0145 
1115-0146 
1115-0140 
1115-0138 
1115-0142 
1115-0062 
1115-0007 
1115-0008 
1115-0009 
1115-0031 
1115-0010 
1115-0011 
1115-0022 
1115-0064 
1115-0052 
1115-0070 
1115-0035 
1115-0030 
1115-0014 
1115-0015 
1115-0016 
1115-0018 
1115-0114 


Dated:  July  8, 1988. 

Elizabeth  Chase  MacRae, 

Associate  Commissioner,  Information 
Systems. 

{FR  Doc.  88-19801  Filed  &-3&-88;  8:45  am] 

BILUNO  CODE  4410-10-M 


[INS  Number  1115-88] 
8  CFR  Parts  299  and  499 

Immigration  Forms  and  Nationaiity 
Forms 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

action:  Final  rule. 

SUMMARY:  This  rule  revises  the  listings 
of  forms  (Immigration  Forms,  and 
Nationality  Forms)  that  are  contained  in 
8  CFR  Parts  299  and  499.  This  revision  is 
necessary  to  ensure  that  the  Immigration 
and  Naturalization  Service  uses  and 


accepts  only  the  current  editions  of  the 
forms  shown  in  §§  299.1  and  499.1  of 
this  chapter. 

EFFECTIVE  DATE:  This  rule  is  effective 
August  31, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  R.  Jaroneski,  Jr.,  Senior 
Immigration  E.xaminer.  Immigration  & 
Naturalize ticD  Service,  425  I  Street  NW., 
Rm.  7215,  Washington,  DC  20536, 
Telephone:  (202]  63S-5014. 

SUPPLEMENTARY  INFORMATION:  Sections 
299.1  and  499.1  list  the  prescribed  forms 
to  be  used  in  compliance  with 
Subchapters  A,B,  and  C  of  this  chapter. 
This  revision  is  necessary  to  ensure  that 
the  listing  of  Immigration  Forms  and 
Nationality  Forms  remain  current. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary  as 
this  rule  provides  an  up-to-date  listing  of 
Immigration  Forms  and  Nationality 


Forms  to  be  used  and  accepted  by  the 
Immigration  and  Naturalization  Service- 
In  accordance  with  5  U.S.C.  605(b).  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  is  not  a  major  rule  within  the 
meaning  of  section  l(b]  of  E.0. 12291, 
nor  does  this  rule  have  federalism 
implications  warranting  the  preparation 
of  a  Federal  Assessment  Analysis  in 
accordance  with  E.0. 12612. 

List  of  Subjects 

8  CFR  Part  299 

Forms,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  499 

Forms,  Reporting  and  recordkeeping 
requirements. 
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Accordingly,  Chapter  I  of  Title  8,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  299— IMMIGRATION  FORMS 

1.  The  authority  citation  for  Part  299  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103. 

2.  Section  299.1  is  revised  to  read  as 
follows: 

S  299.1    PraMribed  fomw. 

The  forms  listed  below  are  hereby 
precribed  for  use  in  compliance  with  the 
provisions  of  Subchapter  A  and  B  of  this 
chapter.  To  the  maximum  extent 
feasible  the  forms  used  should  bear  the 
edition  date  shown  or  as  subsequent 
edition  date. 

Form  No.,  Title  and  description 

AR-4  (8-30-72)— Alien  Registration 

Fingerprint  Chart. 
AR-11  (3-21-79) — Alien's  Change  of  Address 

Card. 
CDC  4.417  (11-74)— (Formerly  HSM-240  or 

PHS-124)  Medical  Certiflcate. 
CDC  4.422-1  (10-84)— Statement  in  Support  of 
Application  for  Waiver  of  Excludability 
under  section  212(a)(1),  Immigration  and 
Nationality  Act. 
CDC  4.422-2  (10-84)— Statement  in  Support  of 
Application  for  Waiver  of  Excludability 
under  section  212(a)(3),  Immigration  and 
Nationality  Act. 
CDC  4.422-4  (10.84)— Statement  in  Support  of 
Application  for  Waiver  of  Excludability 
under  section  212(a)(l],  Immigration  and 
Nationality  Act-Military  Dependent. 
CDC  4.422-5  (10-84)— Statement  in  Support  of 
Application  for  Waiver  of  Excludability 
under  section  212(a)(3),  Immigration  and 
Nationality  Act-Military  Dependent. 
CDC  42.1  (4-81)— Interstate  Reciprocal 

Notification  of  Disease. 
CDC  75.17  (4-82)— Report  on  Alien  with 

Tuberculosis  not  considered  active. 
CDC  75.18  (4-82>— Report  on  Alien  with 

Tuberculosis  Waiver. 
IAP-66  (10-78)— Certificate  of  Eligibility  for 

Exchange  Visitor  Status. 
FD-258  (4-25-72)— Applicant  Card. 
OF-157  (5-78) — Medical  Examination  of 

Applicants  for  United  States  Visas. 
G-27  (9-30-82) — Request  for  Recognition  as  a 
Non-Profit  Religious.  Charitable,  Social 
Service,  or  Similar  Organization 
Established  in  the  United  States  under  8 
CFR  292.2. 
G-28  (10-25-79)— Notice  of  Entry  of 

Appearance  as  Attorney  or  Representative. 
G-56  (5-1-83)— Call-in  Notice. 
G-296  (9-12-58)— Report  of  Violation. 
G-297  (5-28-70)— Order  to  Seize  Aircraft. 
G-298  (9-12-58)— Public  Notice  of  Seizure. 
G-325  (10-1-82) — Biographic  Information. 
G-325A  (10-1-82) — Biographic  Information. 
C-325B  (5-l-79>— Biographic  Information. 
G-325C  (10-1-82) — Biographic  Information. 
0-639  (6-12-82>—Freedom  of  Information 

Act/Privacy  Act  Request. 
G-641  (5-5-83) — Application  for  Verification 
of  Information  from  Immigration  and 
Naturalization  Records. 


G-652  (2-1-78)— Affidavit  of  Identity. 
C-658  (11-1-75) — Record  of  Information 

Disclosure  (Privacy  Act). 
1-17  (4-4-83)— Petition  for  Approval  of 
School  for  Attendance  by  Nonimmigrant 
Students. 
I-17A  (5-1-83)— Designated  School  Officials. 
I-17B  (5-1-83) — System  Attachment. 
1-20  A-B  (5-1-83)— Certificate  of  Eligibility 
for  Nonimmigrant  (F-1)  Student  Status — 
For  Academic  and  Language  Students. 
1-20  M-N  (5-1-83)— Certificate  of  Eligibility 
for  Nonimmigrant  (M-1)  Student  Status— 
For  Vocational  Students. 
I-20ID  (8-28-83)— Form  1-20  ID  Copy. 
1-38  (7-25-77)— Decision  of  the  Immigration 

Judge. 
1-39  (9-22-78) — Decision  of  the  Immigration 

Judge. 
1-68  (9-1-84)— Canadian  Border  Boat  Landing 

Permit. 
1-71  (11-30-82) — Inquiry  form  sent  to 
Employer  for  Revalidation  of  Continuing 
Intent  to  Hire  Alien. 
1-72  (4-1-83)— Form  letter  for  Returning 

Deficient  Applications/Petitions. 
I_79  (5-15-70)— Notice  of  Intention  to  Fine 
under  Immigration  and  Nationality  Act. 
I-OO  (8-1-85)— Application  by  Lawful 
Permanent  Resident  for  New  Alien 
Registration  Receipt  Card. 
1-92  (6-1-73)— Aircraft/Vessel  Report. 
1-94  (10-1-85) — Arrival-Departure  Record. 
I-95AB  (9-1-64) — Crewman's  Landing  Pennit. 
1-102  (5-5-83) — Application  by  Nonimmigrant 
Alien  for  Replacement  of  Arrival 
Document. 
1-122  (5-4-79) — Notice  to  Applicant  for 
Admission  Detained  for  Hearing  before 
Immigration  Judge. 
1-126  (10-30-82)— Report  of  Status  by  Treaty 

Trader  of  Investor. 
I-129B  (7-1-83)— Petition  to  Classify 
Nonimmigrant  as  Temporary  Worker  or 
Trainee. 
I-129F  (10-7-87)— Petition  for  Alien  Fiance(e). 
I-129L  (1-14-87)— Petition  to  Employ 

Intracompany  Transferee. 

I-129S  (1-14-87)— Intracompany  Transferee 

Certificate  of  Eligibility  (Blanket  Petitions 

Only). 

1-130  (2-28-«7)— Petition  for  Alien  Relative. 

1-131  (5-5-83)— Application  for  Issuance  of 

Permit  to  Reenter  the  United  States. 
1-134  (7-1-83)— Affidavit  of  Support. 
1-138  (7-1-83)— Subpoena. 
1-140  (8-1-85) — Petition  for  Prospective 

Immigrant  Employee. 
I_141  (4-21-69)— Medical  Certificate. 
1-147  (10-30-83)— Notice  of  Temporary 

Exclusion. 
1-151  (7-1-72)— Alien  Registration  Receipt 

Card. 
1-171  (3-4-82)— Notice  of  Approval  of 

Relative  Immigrant  Visa  Petition. 
I-171C  (7-1-83)— Notice  of  Approval  or 
Extension  of  Nonimmigrant  Visa  Petition  of 
H  or  L  Alien. 
I-171F  (10-14-76)— Notice  of  Approval  of 
Nonimmigrant  Visa  Petition  for  Fiance  or 
Fiancee. 
I-171H  (12-15-62)— Notice  of  Favorable 
Determination  Concerning  Application  for 
Advance  Processing  of  Orphan  Petition. 
1-175  (4-1-75) — Application  for  Nonresident 
Alien's  Canadian  Border  Crossing  Card. 


1-180  (9-1-81)— Notice  of  Voidance  of  Form 

1-188. 
1-181  (3-1-83) — Memorandum  of  Creation  of 

Record  of  Lawful  Permanent  Residence. 
1-184  (4-1-58)— Alien  Crewman  Landing 

Permit  and  Identification  Card. 
1-185  (1-1-75)— Nonresident  Alien  Canadian 

Border  Crossing  Card. 
1-188  (6-1-72)— Nonresident  Alien  Mexican 

Border  Crossing  Card. 
1-190  (3-1-75) — Application  for  Nonresident 

Alien  Mexican  Border  Crossing  Card. 
1-191  (5-5-83) — Application  for  Advance 
Permission  to  Return  to  Unrelinquished 
Domicile. 
1-192  (5-5-83) — Application  for  Advance 
Permission  to  Enter  as  Nonimmigrant. 
1-193  (5-5-83) — Application  for  Waiver  of 

Passport  and/or  Visa. 
1-194  (2-1-82) — Notice  of  Approval  of 
Advance  Permission  to  Enter  as 
Nonimmigrant  (Pursuant  to  Sec.  212(d)(3) 
(A)  or  (B)  of  the  Act. 
1-197  (5-1-76)— U.S.  Citizen  Identification 

Card. 
1-202  (11-15-79) — Authorization  for  Removal. 
1-212  (11-20-85) — Application  for  Permission 
to  Reapply  for  Admission  Into  the  United 
States  After  Deportation  or  Removal. 
1-221  (7-1-73)— Order  to  Show  Cause  and 

Notice  of  Hearing. 
I-221S  (8-1-77) — Order  to  Show  Cause, 
Notice  of  Hearing,  and  Warrant  for  Arrest 
of  Alien. 
1-243  (9-27-75) — Application  for  Removal. 
1-246  (3-31-83) — Application  for  Stay  of 

Deportation. 
I-256A  (12-30-83)— Application  for 

Suspension  of  Deportation. 
1-259  (10-1-69)— Notice  to  Detain,  Deport, 

Remove  or  Present  Aliens. 
I-259A  (2-12-55)— Agreement  by 
Transportation  Line  to  Assume 
Responsibility  for  Removal  of  Aliens.  (One- 
time basis.) 
1-260  (6-1-73)— Notice  to  Take  Testimony  of 

Witness. 
1-284  (12-2&-66)— Notice  to  Transportation 
Line  Regarding  Deportation  and  Detention 
Expenses  of  Detained  Alien. 
1-286  (4-1-79)— Notification  to  Alien  of 

Conditions  of  Release  of  Detention. 
1-287  (4-10-72) — Special  Care  and  Attention 

for  Alien. 
1-288  (2-20-62)— Notice  to  Transportation 
Line  Regarding  Deportation  Expenses  of 
Alien  Completely  Ready  for  Deportation. 
I-290A  (10-31-79)--Notice  of  Appeal  to  the 

Board  of  Immigration  Appeals. 
I-290B  (10-3-83)— Notice  of  Appeal  to 

Commissioner. 
I-290C  (9-30-66)— Notice  of  Certification. 
1-292  (10-l-83)---Deci8ion. 
1-296  (12-15-82) — Notice  to  Alien  Ordered 

Excluded  by  Immigration  Judge. 
1-305  (5-1-76)— Receipt  of  Immigration 
Officer— United  States  Bonds  or  Notes,  or 
Cash.  Accepted  as  Security  on  Immigration 
Bond. 
1-310  (4-16-62)— Bond  for  Payment  of  Sums 
and  Fines  Imposed  under  Immigration  and 
Nationality  Act  (Term  or  Single  Entry). 
1-312  (4-15-76) — Designation  of  Attorney  in 
Fact. 
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1-323  (3-15-77)— Notice — Immigration  Bond 

Breached. 
1-328  (6-5-74)— Order  on  Motion  to  Reopen 

Proceedings. 
1-342  (4-25-79)— Determination  of  the 

Immigration  Judge  with  Respect  to 

Custody. 
1-351  (6-1-74)— Bond  Riders. 
1-352  (6-1-84) — Immigration  Bond. 
1-356  (9-27-75)- Request  for  Cancellation  of 

Public  Charge  Bond. 
1-360  (7-1-84)— Petition  to  Classify  Public 

Law  97-359  Amerasian  as  the  Child,  Son. 

or  Daughter  of  a  United  States  Citizen. 
1-361  (7-1-84)— Affidavit  of  Financial  Support 

and  Intent  to  Petition  for  Legal  Custody  for 

Public  Law  97-359  Amerasian. 
1-365  (7-1-84)— Notice  of  Completion  of 

Preliminary  Processing  of  Petition  for 

Public  Law  97-359  Amerasian. 
1-391  (3-14-77)— Notice— Immigration  Bond 

Cancelled. 
1-408  (4-1-83)— Application  to  Pay  off  or 

Discharge  Alien  CrewTnan. 
MlO  (5-1-83)— Receipt  for  Crew  List. 
1-418  (7-1-74)— Passenger  List-Crew  List. 
l-AZO  (3-15-67)— Agreement  (Land-Border) 

between  Transportation  Line  and  United 

States. 
1-421  (6-29-58)— Agreement  (Overseas) 

Between  Transportation  Line  and  United 

States. 
1-425  (3-24-77) — Agreement  for  Preinspection 

at  Places  Outside  United  Slates. 
1-426  (5-1-65) — Immediate  and  Continuous 

Transit  Agreement  Between  a 

Transportation  Line  and  United  States  of 

America  (special  direct  transit  procedure). 
1-444  (4-1-83)— Mexican  Border  Visitors 

Permit. 
1^164  A/E  (10-20-80)— Notice  of  Third/Sixth 

Preference  Petition  Approved  Under 

section  203(a)  of  the  Immigration  and 

Nationality  Act.  as  amended. 
M85  (2-27-87)— Application  for  Permanent 

Residence. 
I-485A  (3-25-81)— Application  by  Cuban 

Refugee  for  Permanent  Residence. 
1-506  (7-1-84)— Application  for  Change  of 

Nonimmigrant  Status. 
1-508  (10-1-ao)— Waiver  of  Rights.  Privileges, 

Exemptions,  and  Immunities. 
I-508F  (6-1-70)— Waiver  of  Rights,  Privileges, 

Exemptions,  and  Immunities  (Under  section 

247(b)  of  the  Act  and  under  the  Convention 

between  the  United  States  of  America  and 

the  French  Republic  with  respect  to  Taxes 

on  Income  and  Property). 
1-509  (5-31-83)— Notice  of  Proposed  Change 

of  Status. 
1-510  (11-15-82)— Guarantee  of  Payment. 
1-512  (10-1-82)— Authorization  for  Parole  of 

an  Alien  into  the  United  States. 
1-526  (12-22-79)— Request  for  Determination 

that  Prospective  Immigrant  is  an  Investor. 
1-538  (4-l-a3) — Application  by  Nonimmigrant 

Student  for  Extension  of  Stay,  School 

Transfer  or  Permission  to  Accept  or 

Continue  Exployment. 
1-539  (5-5-83)— Application  to  Extend  Time 

of  Temporary  Stay. 
1-551  (Jan.  77] — Alien  Registration  Receipt 

Card. 
1-566  (9-21-79)— Application  for  Employment 

by  Spouse  or  Unmarried  Dependent  Son  or 

Daughter  of  A-1  or  A-2  Official  or 


Employee  of  Diplomatic  or  Consular 

Establishment  or  G-4  Officer  or  Employee 

of  International  Organization. 
1-570  (10-1-84)— Application  for  Issuance  of 

Refugee  Travel  Document. 
1-571  (11-1-79)— Refugee  Travel  Document. 
1-586  (Apr.  77)— Nonresident  Alien  Border 

Crossing  Card. 
1-589  (3-1-81)— Request  for  Asylum  in  the 

United  States. 
1-590  (5-1-80)— Registration  for  Classification 

as  Refugee. 
1-591  (5-1-84)— Assurance  by  a  United  States 

Sponsor  in  Behalf  of  an  Applicant  for 

Refugee  Status. 
1-600  (5-5-83)— Petition  to  Classify  Orphan 

as  an  Immediate  Relative. 
I-«OOA  (5-5-83)— Application  for  Advance 

Processing  of  Orphan  Petition. 
1-801  (6-20-80)— Application  of  Waiver  of 

Grounds  of  Excludability. 
1-602  (9-10-80)— Application  by  Refugee  for 

Waiver  of  Grounds  of  Excludability. 
I-fll2  (3-30-83)— Application  for  Waiver  of 

the  Foreign  Residence  Requirement  of 

section  212(e)  of  the  Immigration  and 

Nationality  Act,  as  amended. 
1-613  (3-30-83)— Request  for  United  States 

Information  Agency  Recommendation 

section  212(e)  Waiver. 
1-687  (4-1-87)— Application  for  Status  as  a 

Temporary  Resident  (section  245A  INA). 
1-688  (5-87)- Temporary  Resident  Card. 
I-688A  (5-87)— Employment  Authorization 

Card. 
1-690  (2-14-87)— Application  for  Waiver  of 

Grounds  of  Excludability  under  sections 

245 A  or  210  of  the  Immigration  and 

Nationality  Act. 
1-691  (5-5-87)— Notice  of  Approval  of  Status 

as  a  Temporary  Resident. 
1-692  (5-5-87)— Notice  of  Denial  for  Status  as 

a  Temporary  Resident. 
1-693  (9-1-87)— Medical  Examination  of 

Aliens  Seeking  Adjustment  of  Status. 
1-694  (4-1-87)— Notice  of  Appeal  of  Decision 

under  section  210  or  245A  of  the 

Immigration  and  Nationality  Act. 
1-695  (2-24-87)— Application  for  Replacement 

of  Form  I-6e8A,  Employment 

Authorization,  or  Form  1-688,  Temporary 

Residence  Card  (Under  Pub.  L  99-603). 
1-697  (2-14-87)— Change  of  Address  Card  for 

Legalization  and  Special  Agricultural 

Workers  (SAW). 
1-700  (4-1-87)— Application  for  Temporary 

Resident  Status  as  a  Special  Agricultural 

Worker  (SAW)  (Section  210  of  the 

Immigration  and  Nationality  Act). 
1-705  (3-12-87)- Affidavit  Confirming 

Seasonal  Agricultural  Employment  of  an 

Applicant  for  Temporary  Residence  Status 

Under  section  210  of  the  Immigration  and 

Nationality  Act. 
1-730  (11-1-85)— Refugee/Asylee  Relative 

Petition. 
1-736  (7-23-87)— Guam  Visa  Waiver 

Information. 
1-760  (7-22-87)— Agreement  Between 

Transportation  Line,  Operating  Between 

Foreign  Territory  and  Guam,  and  United 

States. 
ICAO — International  Civil  Aviation 

Organization's  General  Declaration. 
MA  7-50  (4-70)— Application  for  Alien 

Employment  Certification.  (Part  I — 


Statement  of  Qualifications  of  Aliens  MA 
7-50A).  (Part  II— Job  Offer  for  Alien 
Employment  MA  7-50B). 
7507  (3-69)— Bureau  of  Customs'  General 
Declaration. 

PART  499— NATIONALITY  FORMS 

3.  The  authority  citation  for  Part  499 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103. 

4.  Section  499.1  is  amended  by 
revising  the  entry  for  N-400  to  read  as 
follows: 

§  499.1    Prescribed  forms. 
•        *        *        •        * 

N-400  (12-5-86)— Application  to  File  Petition 
for  Naturalization. 

***** 

Dated:  May  25, 1988. 
Richard  E.  Norton, 

Associate  Commissioner.  Examinations. 
Immigration  and  Naturalization  Service. 
(FR  Doc.  88-19802  Filed  8-30-88;  8:45  am] 

BiLUNG  CODE  4410-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  88-NM-16-AD;  AntdL  39-6010] 

Airworttiiness  Directives;  British 
Aerospace  Model  BAC  1-11  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT, 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  British  Aerospace  Model 
BAC  1-11  series  airplanes  equipped 
with  R.F.D.  Type  AES-12B  inflatable 
escape  slides,  which  requires 
installation  of  a  longer  operating  cable 
on  the  emergency  escape  slide 
deployment  system.  This  modification 
will  increase  the  clearance  between  the 
outboard  edge  of  the  forward  passenger 
door  and  the  slide  during  the  slide 
inflation  sequence.  This  amendment  is 
prompted  by  a  report  of  an  incident 
where  it  was  found  that,  if  the  passenger 
entrance  door  is  pushed  open  slowly,  it 
is  possible  for  the  slide  to  inflate  before 
sufficient  clearance  between  the  door 
and  doorway  sill  has  been  achieved. 
This  condition,  if  not  corrected,  could 
result  in  improper  slide  deployment 
during  emergency  evacuation 
procedures. 

EFFECTIVE  DATE:  October  10, 1988. 


BEST  COPY  AVAILABLE 
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addresses:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  Inc.,  Librarian,  P.O. 
Box  17414,  Dulles  International  Airport, 
Washington,  DC  20041.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
CertiHcation  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Armella  Donnelly,  Standardization 
Branch,  ANM-113,  FAA.  Northwest 
Mountain  Region,  17900  Paciflc  Highway 
South.  0-68966,  Seattle,  Washington 
98168;  telephone  (206)  431-1967. 
SUPPtXMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
British  Aerospace  Model  BAG  1-11 
series  airplanes  equipped  with  R.F.D. 
AES-12B  inflatable  escape  slides,  to 
require  installation  of  a  longer  operating 
cable  on  the  emergency  escape  slide 
deployment  system,  was  published  in 
the  Federal  Register  on  May  19, 1988  (53 
FR  17956). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received.  Both  commenters 
supported  the  proposed  rule. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  6  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  2.5  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be  $600. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28. 
1979)  and  it  is  further  certified  under  the 
cnteria  of  the  Regulatory  Flexibility  Act 
tha  this  rule  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($100).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Admistrator,  the 
Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-[AMEN0ED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(8).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aeraapace:  Applies  to  Model  BAC 1- 
11  series  airplanes  equipped  with  R.F.D. 
AES-2B  inflatable  escape  slides, 
identified  in  British  Aerospace  BAC  1-11 
Service  Bulletin  25-PM5943.  Revision  1, 
dated  May  8, 1987,  certificated  in  any 
category.  Compliance  is  required  within 
5  months  after  the  effective  date  of  this 
AD,  unless  previously  accomplished. 
To  prevent  failure  of  the  emergency  escape 
slide  deployment  system,  accomplish  the 
following,  unless  previously  accomplished: 

A.  Modify  the  R.F.D.  Type  AES-12B 
emergency  escape  slide  system  in  accordance 
with  BAC  1-11  Service  Bulletin  25-PM5943, 
Revision  1,  dated  May  8, 1987. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Northwest  Mountain  Region. 

Note. — ^The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager. 
Standardization  Branch.  ANM-n3. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modification  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  Inc., 
Librarian,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 


South,  Seattle,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

This  amendment  becomes  effective 
October  10, 1988. 

Issued  in  Washington,  DC,  on  August  22, 
1988. 
Thomas  E.  McSweeny, 

Acting  Director,  Office  of  Airworthiness. 
[FR  Doc.  88-19762  Filed  8-30-88:  8:45  am] 

BILLINQ  COOE  4t10-13-M 


14  CFR  Part  39 

[Docket  No.  S8-NM-46-AD;  Amdt  39-8008] 

Airworthiness  Directives;  Empress 
Brsziieirs  de  Aeronautics  S.A. 
(Embrser)  Model  EIMB-120  Series 
Airpisnes 

aqency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Embraer  Model  EMB-120 
series  airplanes,  which  currently 
requires  a  change  to  the  Airplane  Flight 
Manual  (AFM)  procedures  for 
emergency/abnormal  operations,  an 
inspection  of  the  flap  actuator,  and 
replacement  of  the  flap  actuator,  if 
necessary.  That  action  was  prompted  by 
a  report  of  an  uncommanded  extension 
of  the  outboard  flap  actuator.  This 
action  requires  the  installation  of  new 
and  improved  hydraulic  filters  in  the 
actuator  solenoid  valves,  actuator  inlet 
fitting,  and  flap  hydraulic  system;  and 
use  of  revised  AF^  operational 
procedures.  This  action  is  prompted  by 
results  of  an  investigation  of  the 
reported  incident,  which  revealed  that 
hydraulic  fluid  contamination  caused 
malfunction  of  the  actuator  to  occur. 
This  condition,  if  not  corrected,  could 
lead  to  flap  asymmetry,  which  could 
result  in  loss  of  control  of  the  airplane 
during  a  critical  phase  of  flight. 
EFFECTIVE  DATE:  October  7, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Embraer,  276  S.W.  34th  Street,  Fort 
Lauderdale,  Florida  33315.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  FAA,  Central  Region. 
Atlanta  Aircraft  Certification  Office, 
1669  Phoenix  Parkway,  Suite  210, 
Atlanta,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Trammell,  Systems  Branch 
(ACE-130A).  Atlanta  Aircraft 
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Certification  Office.  FAA.  Central 
Region.  1689  Phoenix  Parkway,  Suite 
210.  Atlanta.  Georgia  30349;  telephone 
(404)  991-3020. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
87-11-03.  Amendment  39-5663  (52  PR 
24136:  June  29. 1987).  applicable  to 
Embraer  Model  EMB-120  series 
airplanes,  to  require  installation  of  new 
and  improved  hydraulic  filters  in  the 
actuator  solenoid  valve,  actuator  inlet 
fitting,  and  flap  hydraulic  system,  and 
use  of  a  revised  AFM  operational 
procedure,  was  published  in  the  Federal 
Register  on  May  18. 1988  (53  FR  17721). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  concurred  with  the 
proposal,  but  suggested  that  the  wording 
used  to  describe  the  effect  of  this  AD  be 
changed  from  ".  .  .  prevent  flap 
asymmetry."  to  ".  .  .  reduce  the 
possibility  of  flap  asymmetry."  since 
there  may  be  other  causes  of  flap 
asymmetry.  The  FAA  concurs  and  has 
revised  the  wording  of  the  final  rule 
accordingly. 

Two  commenfers  suggested  that  the 
in-line  filters  in  the  airplane  hydraulic 
systems  will  not  introduce  any 
significant  improvement  in  the  hydraulic 
fluid  filtration  because  of  the  filter 
already  existing  in  the  hydraulic 
reservoir  outlet  and  the  filter  in  the 
actuator  inlet  fitting.  The  FAA  does  not 
concur.  Since  fluid  contamination  was 
judged  to  be  the  cause  of  the  actuator 
malfunction,  the  FAA  has  determined 
that  increased  filtration  capacity  is 
justified. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
the  change  previously  described. 

This  airplane  is  manufactured  in 
Brazil  and  type  certificated  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement. 

It  is  estimated  that  40  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 
Parker  Hannifin  has  indicated  that  it 
plans  to  supply  and  install  the  solenoid 
valve  and  inlet  fitting  for  each  actuator 
at  no  cost  to  operators.  Additionally,  the 
modification  for  the  hydraulic  system  in- 
line filter  is  to  be  supplied  at  no  cost  by 
the  manufacturer.  Therefore,  the  only 


cost  to  operators  will  be  the  installation 
of  the  flap  hydraulic  system  in-line 
filters.  It  will  take  approximately  20 
manhours  per  airplane  to  accomplish  the 
required  installation,  and  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $32,000. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  rule 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($800).  A  final 
evaluation  has  been  prepared  for  this 
action  and  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39 13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 


PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  superseding  AD  87-11-03, 
Amendment  39-5663  (52  FR  24136;  June 
29, 1987),  with  the  following  new 
airworthiness  directive: 

Empresa  Brazileira  de  Aeronautica  S.A. 
(EMBRAER):  Applicable  to  all  Model 
EMB-120  series  airplanes,  certificated  in 


any  category.  Compliance  is  required  as 

indicated,  unless  previously 

accomplished. 
To  reduce  the  potential  for  flap  asymmetry 
that  could  lead  to  loss  of  control  of  the 
airplane  in  a  critical  phase  of  flight, 
accomplish  the  following: 

A.  Within  15  days  after  the  effective  date 
of  this  AD,  revise  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include 
Revision  9  (for  EMB-120RT  AFM  120/794)  or 
Revision  14  (for  EMB-120  AFM  120/624),  as 
applicable. 

B.  Within  90  days  after  the  effective  date  of 
this  AD  accomplish  the  following: 

1.  Replace  the  flap  actuator  solenoid  valves 
with  new  valves  equipped  with  new  filters,  in 
accordance  with  Embraer  Service  Bulletin 
120-027-0050.  dated  April  13. 1988; 

2.  Replace  the  inlet  filter  fitting  of  the  flap 
actuators,  in  accordance  with  Embraer 
Service  Bulletin  120-027-0042,  dated 
February  10, 1988;  and 

3.  Install  in-line  filters  to  the  flap  control 
hydraulic  plumbing,  in  accordance  with 
Embraer  Service  Bulletin  120-027-0038,  dated 
November  16, 1987. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Atlanta  Aircraft  Certification  Office.  FAA, 
Central  Region. 

Note. — The  request  for  an  alternate  means 
of  compliance  should  be  forwarded  through 
an  FAA  Principal  Maintenance  Inspector 
(PMI),  who  may  add  any  comments  and  then 
send  it  to  the  Atlanta  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
wno  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Embraer.  276  SW.  34th  Street, 
Fort  Lauderdale,  Florida  33315.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  FAA,  Central  Region, 
Atlanta  Aircraft  Certification  Office. 
1669  Phoenix  Parkway,  Suite  210, 
Atlanta,  Georgia. 

This  amendment  supersedes  AD  87- 
11-03,  Amendment  39-5663. 

This  amendment  becomes  effective 
October  7, 1988. 

Issued  in  Washington.  DC,  on  August  22. 
1988. 

Thomas  E.  McSweeny, 

Acting  Director,  Office  of  Airworthiness. 
[FR  Doc.  88-19765  Filed  8-30-88:  8:45  am) 

WLLIfra  CODC  4S10-13-M 
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14  CFR  Part  39 

[Docket  No.  S7-NM-174-AO;  Amdt  39- 
6012] 

Airwortltiness  Directives;  SAAB-Scania 
AB  Model  SF-340A  Series  Alrpianes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  SAAB-Scania  AB  Model 
SF-340A  series  airplanes,  which 
currently  requires  modification  to  the 
wiring  and  connectors  associated  with 
separation  (explosive)  bolts  in  the  main 
landing  gear  (MLG)  emergency 
extension  system.  This  action,  in 
addition  to  the  previously  required 
modifications,  requires  the  separation 
bolt  wiring  harness  to  be  lengthened  and 
the  existing  harness  to  be  re-routed  and 
secured.  This  action  is  necessary  to 
prevent  failure  of  the  separation  bolt 
wiring  harness,  which  could  prevent 
activation  of  the  separation  bolt.  This  in 
turn,  could  prevent  full  extension  of  the 
MLG  and,  subsequently,  cause  main 
gear  collapse  upon  landing,  in  the  event 
the  main  gear  emergency  extension 
system  is  utilized. 
EFFECTIVE  DATE:  October  10, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
SAAB-Scania,  Aircraft  Division,  S- 
58188,  Linkoping,  Sweden.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Armella  Donnelly,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  G-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
87-13-07,  Amendment  39-5662  (53  FR 
23947;  June  26, 1987),  applicable  to 
SAAB-Scania  Model  SF-340A  series 
airplanes,  to  require  certain 
modifications  of  the  wiring  and 
connectors  of  the  main  landing  gear 
(MLG)  emergency  extension  system, 
was  published  as  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  on  March  8, 1988  (53  FR  7373). 

Based  on  comments  received  in 
response  to  that  NPRM,  the  FAA  issued 
a  Supplemental  NRPM  on  June  14, 1988 
(53  FR  23771;  June  24, 1988),  which 


proposed  to  revise  the  applicability  of 
the  original  NPRM  to  include  additional 
affected  airplanes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
additional  comments  were  received  in 
response  to  the  Supplemental  NPRM. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  a  total  of  61 
airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  4  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  will  be  $40 
per  manhour.  The  estimated  cost  of 
parts  per  airplane  is  $1,475.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$99,735. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  PoHcies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
effect  on  a  substantial  number  of  small 
entities,  because  of  the  minimal  cost  of 
compliance  per  airplane  ($1,635).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13]  as 
follows: 

PART  39— {AIMENDEDI 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 


Autlwrity:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§  39.13    [Amended] 

2.  By  superceding  AD  87-13-07, 
Amendment  39-5662  (53  FR  23947;  June 
26, 1987),  with  the  following  new 
airworthiness  directive: 

SAAB-SCANIA:  Applies  to  Model  SF-340A 
airplanes,  manufacturer's  serial  numbers 
SF340A-«)3  through  -108  inclusive, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  ensure  the  reliability  of  the  emergency 

main  landing  gear  extension  system, 

accomplish  the  following: 

A.  For  airplanes,  serial  numbers  SF340A- 
003  to  -078,  inclusive:  Within  90  days  after 
the  effective  date  of  this  AD,  modify  the 
wiring  and  connectors  of  the  main  landing 
gear  emergency  extension  system  in 
accordance  with  SAAB  Service  Bulletin 
SF34O-32-028,  Revision  1,  dated  November 
25, 1986. 

B.  For  airplanes  with  serial  numbers 
SF340A-003  to  -108,  inclusive:  Within  90  days 
after  the  effective  date  of  this  AD,  lengthen 
the  electrical  harnesses  for  the  separation 
bolts,  and  re-route  and  secure  the  existing 
harnesses,  in  accordance  with  SAAB  Service 
Bulletin  SF340-32-041,  Revision  1,  dated 
October  9, 1987. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Branch.  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  SAAB-Scania,  Aircraft 
Division,  S-58188  Linkoping,  Sweden. 
These  documents  may  be  examined  at 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  Amendment  supersedes  AD  87- 
13-07.  Amendment  39-5662. 

This  amendment  becomes  effective 
October  10, 1988. 
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Issued  in  Washington.  DC.  on  August  22, 
1988. 

Thomas  E.  McSweeny, 

Acting  Director,  Office  of  Airworthiness 
(FR  Doc.  88-19763  Filed  8-30-88;  8:45  am] 

MLUNO  CODE  4910-13-M 

14CFRPart39 

[Docket  No.  8S-NM-61-AD;  AmdL  39-6011] 

Airworthiness  Directives;  Short 
Brothers.  PLC,  Modei  SD3-60  Series 
Airpianes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action;  Final  rule. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  Short  Brothers,  PLC,  Model 
SD3-60  series  airplanes,  which  currently 
requires  inspection  of  interference 
bushings  for  looseness  in  each  of  four 
fittings  on  the  rear  fuselage  used  for 
attachment  of  the  horizontal  stabilizer. 
Looseness  of  these  Httings,  if  not 
detected  and  corrected,  could  lead  to 
failure  of  the  horizontal  stabilizer 
attachment  fittings.  This  amendment 
revises  the  existing  AD  to  limit  the 
applicability  only  to  specific  airplanes. 
effective  date:  October  10, 1988. 
ADDRESSES:  The  apphcable  service 
information  may  be  obtained  from  Short 
Brothers,  PLC.  2011  Crystal  Drive,  Suite 
713,  Ariington,  Virginia  22202-3702.  This 
information  may  be  examined  at  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Armella  Donnelly,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  revising  AD  88- 
01-10,  Amendment  39-5819  (53  FR  14; 
January  4. 1988),  applicable  to  Short 
Brothers  Model  SD3-60  series  airplanes, 
to  revise  the  applicability  statement  to 
exclude  certain  U.S.-registered  airplanes 
that  have  been  determined  not  to  be 
affected  by  the  unsafe  condition 
addressed  in  that  Ad,  was  published  in 
the  Federal  Register  on  June  21, 1988  (53 
FR  23250). 

Interested  persons  have  been  afforded 


an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  44  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  4  memhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$7,040. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
effect  on  a  substantial  number  of  small 
entities,  because  of  the  minimal  cost  of 
compliance  per  airplane  ($160).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— [AIMENOED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
)anuary  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  revising  the  applicability 


statement  of  AD  88-01-10.  Amendment 
39-5819  (53  FR  14;  January  4, 1988).  as 
follows: 

Short  Brothers:  Applies  to  Model  SD3-60 
series  airplanes.  Serial  Numbers  SH3601 
through  SH3667,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 

To  preclude  failure  of  the  horizontal 
stabilizer  attach  Tittings,  accomplish  the 
following: 

A.  Within  the  next  3  months  after  the 
effective  date  of  this  AD,  inspect  the 
interference  fit  bushings  in  each  of  the  four 
horizontal  stabiUzer  attach  fittings  in 
accordance  with  Shorts  Service  Bulletin 
Number  SD360-55-10,  dated  November  1985. 

B.  If  the  bushing  is  found  to  be  loose  in  its 
Titling  and  the  movement  exceeds  0.005  inch, 
replace  the  fitting  before  further  flight. 

C.  If  the  bushing  is  found  to  be  loose  in  its 
fitting  and  the  movement  docs  not  exceed 
0.005  inch,  replace  the  fitting  within  the  next 
60  days. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  sent  it  to  the  Manager, 
Sta.ndardization  Branch.  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Short  Brothers,  PLC.  2011 
Crystal  Drive,  Suite  713,  Arlington, 
Virginia  22202-3702.  These  documents 
may  be  examined  at  F,\A,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

This  amendment  amends  AD  88-01- 
10,  Amendment  39-5819. 

This  amendment  becomes  effective 
October  10, 1988. 

Issued  in  Washington,  DC,  on  August  22. 
1988. 
Thomas  E.  McSweeny, 

Acting  Director,  Office  of  Airworthiness. 
[FR  Doc.  88-19764  Filed  8-30-88;  8:45  am] 

BILUNG  CODE  4>t»-19-M 
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14CFRPart71 

[Airspace  Docket  No.  88-AWP-3] 

Establishment  of  Red  Bluff,  CA; 
Control  Zone 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  action  establishes  a 
control  zone  and  extension  at  the  Red 
Bluff  Municipal  Airport.  Red  Bluff,  CA. 
The  intended  effect  is  to  provide 
controlled  airspace  for  aircraft 
executing  published  instrument 
approach  procedures  to  the  Red  Bluff 
Municipal  Airport. 

EFFECTIVE  DATE:  0901  u.t.c,  October  20. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT. 
Daniel  K.  Martin,  Airspace  and 
Procedures  Specialist,  Airspace  and 
Procedures  Bianch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261. 
telephone  (213)  297-1642. 
SUPPLEMENTARY  INFORMATION: 

History 

On  May  18, 1988,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  establish 
a  control  zone  at  the  Red  Bluff 
Municipal  Airport,  Red  Bluff,  CA  (53  FR 
17723).  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  a  control  zone  and  extension 
at  Red  Bluff  Municipal  Airport,  Red 
Bluff,  CA.  This  action  will  provide 
controlled  airspace  for  aircraft 
executing  published  instrument 
approaches  to  the  Red  Bluff  Municipal 
Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 


traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

§  71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Red  Bluff,  CA  [New] 

Within  a  5-mile  radiu8  of  Red  Bluff 
Municipal  Airport.  Red  Bluff,  CA.  (laf. 
40''09'04"N.,  long.  122°15'05"W)  and  within 
two  miles  each  side  of  the  Red  Bluff 
VORTAC  167°  Radial,  extending  from  the  5- 
mile  radius  zone  to  eight  miles  south  of  the 
VORTAC. 

Issued  in  Los  Angeles,  California,  on 
August  17. 1988. 
Jacqueline  L.  Smith, 
Manager,  Air  Traffic  Division  Weslem- 
Pacific  Region. 
(FR  Doc.  88-19770  Filed  &-30-88;  8;45  am] 

BltXlNG  CODE  M10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  88-ANM-8] 

Amend  Transition  Area,  Lewlstown, 
MT 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  the 
Lewistown,  Montana,  transition  area  to 
provide  additional  controlled  airspace 
for  a  new  approach  procedure.  The 
intent  is  to  segregate  aircraft  operating 
in  visual  flight  rules  conditions  (VFR) 
and  aircraft  operating  in  instrument 
flight  rules  conditions. 
EFFECTIVE  DATE:  0901  u.t.c,  September 
30, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Ted  Melland,  ANM-536,  Federal 


Aviation  Administration,  Docket  No.  88- 
ANM-8, 17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168. 
Telephone:  (206)  431-2536. 

SUPPLEMENTARY  INFORMATION: 
History 

On  May  16, 1988,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  provide 
additional  controlled  airspace  at 
Lewistown,  Montana  (53  FR  17223). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  is  required 
to  contain  a  new  instrument  approach 
procedure  at  Lewistown.  The  area  will 
be  depicted  on  appropriate  aeronautical 
charts  for  pilot  reference.  Pilots 
operating  in  visual  flight  conditions  may 
thereby  circumnavigate  the  area  or 
otherwise  comply  with  instrument  flight 
rules. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 
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PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12, 1983);  14 
CFR  11.69. 

S  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Lewistown,  Montana,  Transition  Ai«a 
(Revised] 

That  airspace  extending  700  feet  above  the 
surface  within  a  7  mile  radius  of  the 
Lewistown  Municipal  Airport  (let. 
47'02'56.9"N.,  long.  109'2808.1"W)  and  within 
4  miles  each  side  of  the  lewistown  VORTAC 
289*  radial,  extending  from  the  7  mile  radius 
area  to  10.5  miles  west  of  the  VORTAC:  and 
within  4  miles  each  side  of  the  Lewistown 
VORTAC  255*  radial,  extending  from  the  7 
mile  radius  area  to  17.5  miles  west  of  the 
VORTAC;  that  airspace  extending  upward 
from  1,200  feet  above  the  surface  within  16 
miles  north  and  11  miles  south  of  the 
Lewistown  VORTAC  289°  radial  extending  31 
miles  west  of  the  VORTAC,  and  within  5 
miles  north  and  8  miles  south  of  the 
Lewistown  VORTAC  109°  radial  extending 
from  the  VORTAC  to  7  miles  east  of  the 
VORTAC;  and  excluding  overlapping 
controlled  airspace. 

Issued  in  Seattle,  Washington,  on  August 
10, 1988. 

F.E.  Davis, 

Assistant  Manager,  Air  Traffic  Division, 

Northwest  Mountain  Region. 

[FR  Doc.  88-19769  Filed  8-30-88;  8:45  am] 

BILUMQ  CODE  4910-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  87-ASO-15] 

Alteration  of  VOR  Federal  Airway  V- 
437;  Florida 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  amendment  alters  the 
description  of  Federal  Airway  V-437 
located  in  the  vicinity  of  Melbourne,  FL. 
Federal  Airway  V--437  would  be 
extended  from  Pahokee,  FL,  to  Biscayne 
Bay,  FL.  This  alteration  permits  Patrick 
Air  Force  Base  Approach  Control  to 
establish  aircraft  on  an  airway  within  a 
departure  transition  area,  thereby 
reducing  radar  vectors.  This  action 
improves  traffic  flows  in  the  terminal 
area  and  reduces  controller  workload. 


EFFECTIVE  DATE:  0901  u.t.c,  October  20. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still.  Airspace  Branch  (ATO- 
240).  Airspace— Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone:  (202)  267-9250. 
SUPPLEMENTARY  INFORMATION: 

History 

On  May  16. 1988.  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
description  of  VOR  Federal  Airway  V- 
437  located  in  the  vicinity  of  Melbourne. 
FL  (53  FR  17224).  The  currently  preferred 
routing  to  Miami  is  via  Melbourne  V- 
437.  Pahokee  V-267.  to  GREMM 
Intersection  to  the  Miami  terminal  area. 
The  realignment  of  V-437  improves  the 
traffic  fiow  within  the  Miami  and 
Patrick  Air  Force  Base  terminal  areas. 
This  action  improves  traffic  flow  and 
reduces  controller  workload.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4. 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
description  of  Federal  Airway  V-437 
located  in  the  vicinity  of  Melbourne.  FL. 
Federal  Airway  V-437  would  be 
extended  from  Pahokee.  FL,  to  Biscayne 
Bay.  FL.  This  alteration  permits  Patrick 
Air  Force  Base  Approach  Control  to 
establish  aircraft  on  an  airway  within  a 
departure  transition  area,  thereby 
reducing  radar  vectors.  This  action 
improves  traffic  flows  in  the  terminal 
area  and  reduces  controller  workload. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoHcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 


is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
Airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.69. 

§71.123    [Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-437    [Amended] 

By  removing  the  words  "From  Pahokee.  FL; 
Melbourne,  FL;"  and  substituting  the  words 
"From  Biscayne  Bay,  FU  INT  Biscayne  Bay 
340°  and  Pahokee,  FL,  150'  radials:  Pahokee: 
INT  Pahokee  352°  and  Melbourne.  FL  217° 
radials;  Melbourne;" 

Issued  in  Washington,  DC,  on  August  16. 
1988. 
William  C.  Davis. 

Acting  Manager,  Airspace — Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  88-19767  Filed  8-30-88;  8:45  am] 
BILUNO  CODE  4t10-13-« 


14  CFR  Part  71 

[Airspace  Docket  No.  87-AGL-21 1 

Alteration  of  VOR  Federal  Airways; 
Illinois 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  alters  the 
descriptions  of  VOR  Federal  Airways 
V-10,  V-100,  V-173,  V-227,  V-233  and 
V-429  located  in  the  state  of  Illinois. 
These  airway  changes  are  the 
recommendations  of  a  study  group  to 
improve  the  use  of  airspace  in  the 
Chicago,  IL,  metropolitan  area.  This 
action  improves  the  arrival/departure 
traffic  flow  in  the  O'Hare  terminal  area. 
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EFFECTIVE  DATE:  0901  u.t.c.  October  20. 

1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operation  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
telephone:  (202)  267-9250. 

SUPPt^MENTARY  INFORMATION: 

History 

On  March  28, 1988.  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
Jescriptions  of  V-10,  V-100.  V-173,  V- 
227.  V-233.  and  V-429.  located  in  the 
state  of  Illinois  (53  FR  9949).  This 
amendment  is  the  culmination  of  an 
airspace  utilization  improvement  study 
for  the  Chicago,  IL,  area.  These  changes 
are  adjustments  to  O'Hare  approach 
control  arrival  and  departure  routes.  In 
conjunction  with  these  airspace 
changes,  resectorization  at  the  O'Hare 
Air  Traffic  Control  Tower  and  the  Air 
Route  Traffic  Control  Center  will  be 
completed  so  that  the  airway  changes 
and  resectorization  will  be 
simultaneous.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  VOR  Federal  Airways 
V-lO.  V-100,  V-173.  V-227.  V-233.  and 
V-429.  located  in  the  state  of  Illinois. 
These  airways  changes  are  the 
recommendations  of  a  study  group  to 
improve  the  use  of  airspace  in  the 
Chicago.  IL,  metropolitan  area.  This 
action  improves  the  arrival /departure 
traffic  flow  in  the  O'Hare  terminal  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983);  14 
CFR  11.69. 

§71.123    [Amendedl 

2.  Section  71.123  is  amended  as 
follows: 

V-IO    [Amended] 

By  removing  the  words  'TNT  Bradford  056' 
and  Joliet,  IL,  351°  radials."  and  substituting 
the  words  "INT  Bradford  058°  and  Joliet,  IL, 
287°  radials." 

V-100    [Amendedl 

By  removing  the  words  "INT  Rockford  080° 
and  Northbrook,  IL,  190°  radials;"  and 
substituting  the  words  "INT  Rockford  074° 
and  Janesville,  WI,  112°  radials;  INT 
Janesville  112°  and  Northbrook,  IL,  290° 
radials;" 

V-173    [Revised] 

From  Capital  IL;  to  Peotone.  IL 
V-227    [Revised] 

From  Boiler,  IN:  Roberts,  IL;  Pontiac,  IL; 
INT  Pontiac  006°  and  Bradford,  IL,  058° 
radials. 

V-Z33    [Amended] 

By  removing  the  words  "From  Capital.  IL. 
via  Roberts.  IL;"  and  substituting  the  words 
"From  Capital,  IL;  INT  Capital  063°  and 
Roberts,  IL,  233°  radials;  Roberts;" 

V-429    [Amended] 

By  removing  the  words  "Joliet,  IL;  INT 
Joliet  351°  and  Chicago  O'Hare,  IL,  237' 
radials. "  and  substituting  the  words  "to  Joliet, 
IL." 


Issued  in  Washington.  DC,  on  August  17, 
1988. 

William  C.  Davis, 

Acting  Manager.  Airspace — Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  88-19768  Filed  8-30-88;  8;45  am] 
BiuiNO  cooe  4aio-i»-« 


14  CFR  Part  71 

(Airspace  Docket  No.  e8-AWP-2] 

Revision  to  Glendale,  AZ,  and  Phoenlx- 
Lulce  AFB,  AZ,  Control  Zone; 
Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Correction  to  final  rule. 


summary:  An  error  was  noted  in  the 
final  rule  that  was  published  in  the 
Federal  Register  on  July  6, 1988  (53  FR 
25322)  (Airspace  Docket  No.  88-AWP- 
2).  This  action  corrects  that  error. 

EFFECTIVE  DATE:  0901  u.t.c,  August  31, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  K.  Martin,  Airspace  and 
Procedures  Specialist,  Airspace  and 
Procedures  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation  Administration 
(FAA),  15000  Aviation  Boulevard. 
Lawndale,  California  90261.  telephone 
(213)  297-1642. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  88-AWP- 
2.  published  on  Wednesday,  July  6, 1988. 
revised  the  description  of  the  Glendale. 
AZ.  and  Phoenix-Luke  AFB,  AZ,  An 
error  was  discovered  in  the  geographical 
coordinates  for  the  Phoenix-Luke  AFB, 
AZ,  control  zone  and  this  action  corrects 
that  error. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 


entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  77 

Aviation  safety.  Control  zones. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Federal  Register 
Document  (88-AWP-2).  as  published  in 
the  Federal  Register  on  July  6, 1988,  is 
corrected  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
E.0. 10854;  49  U.S.C.  106(g)  (Revised  Pub.  L. 
97-^9,  January  12, 1983);  14  CFR  11.69. 

§71.171    [Corrected] 

2.  The  amendment  to  §  71.171,  as 
published  at  53  FR  25323,  is  corrected  as 
follows: 

Phoenix-Luke  AFB,  AZ  (Amended] 

By  removing  "(lat.  33°32'06"  N,  long. 
laz-ZZ'Se"  W)"  and  substituting  "(lat. 
33°32'06"  N,  Long.  112°22'56"  W)." 

Issued  in  Los  Angeles,  California,  on 
August  5. 1988. 

Merle  D.  Clare, 

Assistant  Manager.  Air  Traffic  Division, 
Western-Pacific  Region. 

[FR  Doc.  88-19766  Filed  8-30-88;  8:45  am] 

BILUNG  CODE  4ai0-13-« 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Part  399 

[Docket  No.  80514-8114] 

Special  South  Africa  and  Namibia 
Export  Controls;  Clarification 

agency:  Bureau  of  Export 
Administration,  Commerce. 
action:  Final  rule. 


summary:  The  Bureau  of  Export 
Administration  is  amending  the 
Commodity  Control  List,  Supplement 
No.  1  to  §  399.1  of  the  Export 
Administration  Regulations,  to  ensure 
that  exporters  are  aware  of  the  special 
controls  for  South  Africa  and  Namibia 
that  apply  to  certain  unilaterally 
controlled  commodities.  This  rule,  which 
neither  expands  nor  limits  the 
provisions  of  the  Regulations,  amends 
various  Export  Control  Commodity 
Numbers  by  adding  a  reference  to  these 
South  African  and  Namibian  controls. 


EFFECTIVE  DATE:  This  rule  is  effective 
August  31, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Willard  Fisher,  Regulations  Branch, 
Bureau  of  Export  Administration. 
Telephone:  (202)  377-3856. 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
l(a]  of  Executive  Order  12291.  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  mentions  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  This  collection  has  been  approved 
by  the  Office  of  Management  and 
Budget  under  Control  Number  0625- 
0001. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  analysis  has  to  be  or  will  be 
prepared. 

4.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA)  (50  U.S.C.  app.  2412(a)),  exempts 
this  rule  from  all  requirements  of  section 
553  of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  the 
EAA  does  not  require  that  this  rule  be 
published  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612, 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Willard  Fisher,  Office  of 
Technology  and  Policy  Analysis,  Bureau 


of  Export  Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
DC  20044. 

List  of  Subjects  in  15  CFR  Part  399 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Part  399  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  is  amended  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  15  CFR 
Part  399  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72,  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.),  as  amended  by  Pub. 
L  97-145  of  December  29, 1981  and  by  Pub.  L. 
99-64  of  July  12, 1985:  E.0. 12525  of  July  12. 
1985  (50  FR  28757.  July  16. 1985);  Pub.  L  95- 
223  of  December  28. 1977  (50  U.S.C.  1701  et 
seq.y,  E.0. 12532  of  Septeml>er  9. 1985  (50  FR 
36861,  September  10, 1985)  as  affected  by 
notice  of  September  4, 1986  (51  FR  31925, 
September  8, 1986);  Pub.  L  99-440  of  October 
2, 1906  (22  U.S.C.  5001  et  seq);  and  E.0. 12571 
of  October  27, 1986  (51  FR  39505,  October  29. 
1986). 

PART  399— {AMENDED] 

Supplement  No.  1  to  §  399.1    [Amended] 

2.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List),  the  "Validated 
License  Required"  paragraph  for  each  of 
the  Export  control  Commodity  Numbers 
(ECCNs)  listed  below  is  revised  to  read 

"  Validated  License  Required:  Country 
Groups  S  and  Z,  Iran,  and  as  required  by 
Special  South  Africa  policy  below." 
Commodity  Group  2  (Electrical  and 

Power-Generating  Equipment).  ECCN 

6294F: 
Commodity  Group  3  (General  Industrial 

Equipment),  ECCN  6394F; 
Commodity  Group  4  (Transportation 

Equipment),  ECCN  6498F; 
Commodity  Group  5  (Electronics  and 

Precision  Instruments),  ECCN  6598F; 

and 
Commodity  Group  9  (Miscellaneous), 

ECCN  6994F. 

3.  In  Supplement  No.  1  to  §  399  1  (the 
Commodity  Control  List),  Commodity 
Group  4  (Transportation  Equipment), 
ECCN  5406  is  amended  by  revising  the 
"  Validated  License  Required' 
paragraph  to  read  "Validated License 
Required:  Country  Groups  QSWYZ, 
Afghanistan,  Iran,  The  People's  Republic 
of  China,  and  as  required  by  Special 
South  Africa  policy  below. " 

4.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  4  (Transportation  Equipment), 
ECCN  6494F  is  amended  by  revising  the 
"  Validated  License  Required' 
paragraph  and  by  adding  a  "Special 
South  Africa  and  Namibia  Controls" 
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paragraph  immediately  after  the 
"Special  License  Available"  paragraph 
to  read  as  follows: 

6494F    Other  marine  engines  both 
inboard  and  outboard;  oj)  j.;  and 
specially  designed  parts. 
***** 

Validated  License  Required:  Country 
Groups  S  and  Z,  Iran,  and  as  required  by 
Special  South  Africa  policy  below. 

Special  South  Africa  and  Namibia 
Controls:  A  validated  license  is  required 
for  export  or  reexport  to  the  Republic  of 
South  Africa  and  Namibia  if  intended 
for  delivery  to  or  for  use  by  or  for 
military  or  police  entities  in  these 
destinations,  or  for  use  in  servicing 
equipment  owned,  controlled,  or  used  by 
or  for  these  entities.  See  §  385.4(a). 

Dated:  August  25. 1988. 
Michael  E.  Zacharia, 

Assistant  Secretary  for  Export 

A  dministration. 

[FR  Doc.  88-19818  Filed  8-30-88;  8:45  am] 

BIUJNQ  CODE  35ia-OT-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  211 

[Releasa  Na  SAB-78] 

Issuance;  Staff  Accounting  Bulletin  Na 
78  Regarding  Quasi-Reorgantzatlons 
and  Deficit  Eliminations 

agency:  Seciu-ities  and  Exchange 
Commission. 

ACTION:  Publication  of  sta^  accounting 
bulletin. 

summary:  This  staff  accounting  bulletin 
expresses  the  stafTs  views  regarding 
certain  matters  relating  to  quasi- 
reorganizations,  including  deflcit 
eliminations. 

FOR  FURTHER  INFORMATION  CONTACT 

Kenneth  V.  Moreland,  Office  of  the 
Chief  Accountant  (202/272-2130)  or 
Howard  P.  Hodges,  Jr.,  or  Nathan 
Cheney,  Division  of  Corporation  Finance 
(202/272-2553),  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549. 

SUPPLEMENTARY  INFORMATION:  The 

statements  in  staff  accounting  bulletins 
are  not  rules  or  interpretations  of  the 
Commission  nor  are  they  published  as 
bearing  the  Commission's  official 
approval.  They  represent  interpretations 
and  practice  followed  by  the  Division  of 
Corporation  Finance  and  the  OfHce  of 


the  Chief  Accountant  in  administering 
the  disclosure  requirements  of  the 
Federal  securities  laws. 

August  25. 1988. 
Jonathan  G.  Katx, 

Secretary. 

PART  21 1-{  AMENDED] 

Part  211  of  Title  17  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  Staff  Accounting  Bulletin  No.  78 
to  the  table  found  in  Subpart  B. 

Staff  Accountiiig  Bulletin  No.  78 

The  staff  hereby  adds  Section  S  to 
Topic  5  of  the  Staff  Accounting  Bulletin 
Series.  Section  S  discusses  the  staffs 
views  regarding  certain  matters  relating 
to  quasi-reorganizations,  including 
deficit  eliminations. 

7bp/c  5;  Miscellaneous  Accounting 


S.  Quasi-Reorganization. 

Facts:  As  a  consequence  of  significant 
operating  losses  and/or  recent  write- 
downs of  property,  plant  and  equipment, 
a  company's  financial  statements  reQect 
an  accumulated  deficit.  The  company 
desires  to  eliminate  the  deficit  by 
reclassifying  amounts  from  paid-in- 
capital.  In  addition,  the  company 
anticipates  adopting  a  discretionary 
change  in  accounting  principles  '  that 
will  be  recorded  as  a  cumulative-effect 
type  of  accounting  change,  llie 
recording  of  the  cumulative  effect  will 
have  the  residt  of  increasing  the 
company's  retained  earnings. 

Question  1:  May  the  company 
reclassify  its  capital  accounts  to 
eliminate  the  accumulated  deficit 
without  satisfying  all  of  the  conditions 
enumerated  in  section  210  *  of  the 
Codification  of  Financial  Reporting 
Policies  for  a  quasi-reorganization? 

Interpretive  Response:  No.  The  staff 
believes  a  deficit  reclassification  of  any 
nature  is  considered  to  be  a  quasi- 
reorganization.  As  such,  a  company  may 
not  reclassify  or  eliminate  a  deficit  in 
retained  earnings  unless  all  requisite 


'  Discretionary  accounting  changes  require  the 
filing  of  a  preferability  letter  by  the  registrant's 
independent  accountant  pursuant  to  Item  801  of 
Regulation  S-4(  and  Rule  lO-OlfbHS)  of  Regulation 
S-X,  17  CFR  229.601  and  ZiaiO-(n(b)(0). 
respectively. 

*  Accotuiting  Series  Release  Na  2S  (May  29, 
1941). 


conditions  set  forth  in  section  210  '  for  a 
quasi-reorganization  are  satisfied.* 

Question  2:  Must  the  company 
implement  the  discretionary  change  in 
accounting  principle  simultaneously 
with  the  quasi-reorganization  or  may  it 
adopt  the  change  after  the  quasi- 
reorganization  has  been  effected? 

Interpretive  Response:  The  staff  has 
taken  the  position  that  the  company 
should  adopt  the  anticipated  accounting 
change  prior  to  or  as  an  integral  part  of 
the  quasi-reorganization.  Any  such 
accounting  change  should  be  effected  by 
following  generally  accepted  accounting 
principles  with  respect  to  the  change.' 

Chapter  7A  of  Accounting  Research 
Bulletin  (ARB)  No.  43  indicates  that, 
following  a  quasi-reorganization,  a 
"company's  accounting  should  be 
substantially  similar  to  that  appropriate 
for  a  new  company."  The  staff  believes 
that  implicit  in  this  "fresh-start"  concept 
is  the  need  for  the  company's  accounting 
principles  in  place  at  the  time  of  the 
quasi-reorganization  to  be  those 
planned  to  be  used  following  the 
reorganization  to  avoid  a  misstatement 
of  earnings  and  retained  earnings  after 
the  reorganization.^  Chapter  7A  of  ARB 

'  Section  210  Indicates  the  following  conditions 
under  which  a  quasi-reorganization  can  be  effected 
without  the  creation  of  a  new  corporate  entity  and 
without  the  intervention  of  formal  court 
proceedings: 

(1)  Earned  surplus,  as  of  the  date  selected,  Is 
exhausted: 

(2)  Upon  consununation  of  the  quasi- 
reorganization,  no  deficit  exists  in  any  surplus 
account; 

(3)  The  entire  procedure  is  made  known  to  all 
persons  entitled  to  vote  on  matters  of  general 
corporate  policy  and  the  appropriate  consents  to  the 
particular  transactions  are  obtained  in  advance  in 
accordance  with  the  applicable  laws  and  charter 
provisions; 

(4)  The  procedure  accomplishea,  with  respect  to 
the  accounts,  substantially  what  might  be 
accomplished  in  a  reorganization  by  legal 
proceedings — namely,  the  restatement  of  assets  in 
terms  of  present  conditions  as  well  as  appropriate 
modifications  of  capital  and  capital  surplus,  in  order 
to  obviate  so  far  as  possible  the  necessity  of  future 
reorganizations  of  like  nature. 

*  In  addition.  Accounting  Research  Bulletin  [ARB] 
No.  43,  Chapter  7A.  outlines  procedures  that  must 
be  followed  in  connection  with  and  after  a  quasi- 
reorganization. 

*  Accounting  Principles  Board  Opinion  No.  20 
provides  accounting  principles  to  be  followed  when 
adopting  accounting  changes.  In  addition,  many 
newly-issued  accounting  pronouncements  provide 
specific  guidance  to  be  followed  when  adopting  the 
accounting  specified  in  such  proaouncenients. 

*  Certain  newly-issued  accounting  standards  do 
not  require  adoption  until  some  future  date.  The 
staff  believes,  however,  that  if  the  registrant  intends 
or  is  required  to  adopt  those  standards  within  12 
months  folkwving  the  quasi-reorganization,  the 
registrant  should  adopt  those  standards  prior  to  or 
as  an  Integral  part  of  the  quasi-reorganizadon. 
Further,  registrants  should  consider  early  adoption 
of  standards  with  effective  dates  more  than  12 
months  subsequent  to  a  quasi-reorganization. 
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No.  43  states,  in  part.  "*  *  *  in  general, 
assets  should  be  carried  forwaitl  as  of 
the  date  of  the  readjustment  at  fair  and 
not  unduly  conservative  amounts, 
determined  with  due  regard  for  the 
accounting  to  be  employed  by  the 
Company  thereafter  (emphasis  added)." 

In  addition,  the  staff  believes  that 
adopting  a  discretionary  change  in 
accounting  principle  that  will  be 
reflected  in  the  financial  statements 
within  12  months  following  the 
consummation  of  a  quasi-reorganization 
leads  to  a  presumption  that  the 
accounting  change  was  contemplated  at 
the  time  of  the  quasi-reorganization.^ 

Question  3:  In  connection  with  a 
quasi-reorganization,  may  there  be  a 
write-up  of  net  assets? 

Interpretive  Response:  No.  The  staff 
believes  that  increases  in  the  recorded 
values  of  specific  assets  (or  reductions 
in  liabilities)  to  fair  value  are 
appropriate  providing  such  adjustments 
are  factually  supportable,  however,  the 
amount  of  such  increases  are  limited  to 
offsetting  adjustments  to  reflect 
decreases  in  other  assets  (or  increases 
in  liabilities)  to  reflect  their  new  fair 
value.  In  other  words,  a  quasi- 
reorganization  should  not  result  in  a 
write-up  of  net  assets  of  the  registrant. 
[FR  Doc.  88-19807  Filed  8-30-88;  8:45  am] 
BILUNG  CODE  t010-01-M 


17  CFR  Part  240 

[Release  No.  33-6798;  34-26028;  File  No. 
S7-18-87] 

Short  Sales  in  Connection  With  a 
Public  Offering 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Temporary  rule. 


SUMMARY:  The  Commission  today 
announced  the  adoption,  on  a  temporary 
basis,  of  Rule  10b-21(T)  under  the 
Securities  Exchange  Act  of  1934, 
pertaining  to  certain  short  sales  in 
connection  with  a  public  offering  of 
securities.  Rule  10b-21(T)  prohibits  a 
person  who  effects  short  sales  of  an 
equity  security  during  the  period 
beginning  at  the  time  that  a  registration 
statement  or  Form  1-A  relating  to  the 
same  class  of  equity  securities  is  filed 
and  ending  at  the  time  that  sales  may  be 
made  in  the  offering,  from  covering  such 
short  sales  with  offered  securities 


II 


'  Certain  accounting  changes  require  restatement 
of  prior  financial  statements.  The  staff  believes  that 
if  a  quasi-reorganization  had  been  recorded  in  a 
restated  period,  the  effects  of  the  accounting  change 
on  quasi-reorganization  of  adjustments  should  also 
be  restated  to  properly  reflect  the  quasi- 
reoi;ganization  in  the  restated  financial  statements. 


purchased  from  an  underwriter  or  other 
broker  or  dealer  participating  in  the 
offering  of  such  securities. 

EFFECTIVE  DATE:  September  30, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  J.  Burke  or  Ivette  Lopez  at  (202) 
272-2848.  Office  of  Trading  Practices, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  DC 
20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Commission  has  adopted,  on  a 
temporary  basis.  Rule  10b-21(T) 
("Rule")  under  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act").»  which  is 
designed  to  prevent  manipulative  short 
selling  of  securities  in  anticipation  of  a 
public  offering  of  the  same  securities. 
The  Commission  proposed  the  Rule  for 
public  comment  *  in  response  to  a 
petition  ("NASD  Petition")  for 
rulemaking  filed  by  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD").'  The  Rule  prohibits  a  person 
who  effects  one  or  more  short  sales  of 
equity  securities  of  the  same  class  as 
securities  distributed  for  cash  pursuant 
to  a  registration  statement  filed  under 
the  Securities  Act  of  1933  ("Securities 
Act")  *  or  pursuant  to  a  notification  on 
Form  1-A  *  under  the  Securities  Act. 
from  covering  such  short  sale  or  sales 
with  offered  securities  purchased  from 
an  underwriter  or  broker  or  dealer 
participating  in  such  public  offering,  if 
such  short  sale  or  sales  took  place 
during  the  period  beginning  at  the  time 
that  the  registration  statement  or  Form 
1-A  is  filed  and  the  time  that  sales  are 
permitted  to  be  made  pursuant  to  the 
registration  statement  or  Form  1-A.* 


•  15  U.S.C.  78a  et  seq. 

'  Securities  Exchange  Act  Release  No.  Z44S5  (May 
20, 1987),  52  FR  19885  ("Proposing  Release"). 

»  The  NASD  Petition  was  filed  with  the 
Commission  on  [une  12. 1986  pursuant  to  section 
553(e)  of  the  Administrative  Procedure  Act.  5  U.S.C. 
553(e).  and  Rule  4(a)  of  the  Commission's  Rules  of 
Practice.  17  CFR  201.4(a),  and  is  publicly  available 
in  File  No.  S7-18-87  in  the  Commission's  Public 
Reference  Room. 

♦  15  use.  77a  et  seq. 

» 17  CFR  239.90.  Form  1-A  is  used  in  connection 
with  offerings  made  pursuant  to  Regulation  A  under 
the  Securities  Act.  17  CFR  230.251-230.264. 

*  The  Commission  previously  proposed  three 
different  versions  of  the  Rule,  none  of  which  has 
been  adopted.  See  Securities  Exchange  Act  Release 
No.  10636  (February  11. 1974).  39  FR  7806:  Securities 
Exchange  Act  Release  No.  11328  (April  2. 1975).  40 
FR  16090:  and  Securities  Exchange  Act  Release  No. 
13092  (December  21. 1976),  41  FR  56542:  File  No.  S7- 
510.  For  further  discussion  of  these  proposals,  see 
Proposing  Release.  52  FR  19886.  In  light  of  today's 
adoption  of  the  Rule  as  proposed  in  1987.  the 
Commission  in  withdrawing  all  three  prior 
proposals. 


After  considering  the  public  comments 
received  on  the  Proposing  Release,  the 
Commission  has  adopted  the  Rule 
substantially  as  proposed. 

The  NASD  Petition  was  based  on 
concerns  relating  to  short  selling  prior  to 
a  public  offering.''  Such  short  sales  may 
result  in  a  decrease  in  the  price  of  the 
security  and  consequently  a  lower 
offering  price.  The  short  sellers  are  then 
able  to  cover  their  sales  and  realize  a 
profit  by  purchasing  securities  in  the 
offering  at  the  reduced  price.  Because  of 
the  availabihty  of  securities  at  a  fixed 
price  from  the  public  offering,  the  risks 
entailed  in  covering  those  short  sales 
are  reduced  substantially.  The  NASD 
indicated  that  this  practice  deprives  the 
issuer  of  offering  proceeds  that 
otherwise  would  have  been  realized. 

The  Commission  suggested  in  the 
Proposing  Release  that  certain  drafting 
changes  could  improve  the  NASD 
proposal  ("Alternative  A").  Accordingly, 
an  alternative  formulation  ("Alternative 
B")  was  presented  that:  (1)  Reflected  the 
scope  of  the  Commission's  authority  to 
promulgate  the  Rule  by  substituting  the 
phrase  "it  shall  be  unlawful"  for  the 
proposed  reference  solely  to  section 
10(b)  of  the  Exchange  Act;  »  (2)  deleted 
paragraph  (b)  of  Alternative  A  since  it 
was  virtually  identical  to  the  definition 
of  "short  sale"  contained  in  Rule  3b-3 
under  the  Exchange  Act;  ■  (3)  inserted 
the  term  "offered  securities"  since  the 
Commission  understood  the  NASD 
Petition  to  be  addressed  only  to 
covering  purchases  involving  the 
securities  that  are  offered  pursuant  to  a 
registration  statement  or  Form  1-A;  •" 
and  (4)  substituted  the  term  "offering" 
for  "distribution"  since  the  latter  term 
has  a  specific  definition  in  Rule  lOb-6 
under  the  Exchange  Act.  * ' 

n.  Discussion 

A.  The  Need  for  the  Rule 

The  Commission  received  thirty-six 
comment  letters  submitted  by  thirty-two 


'  The  NASD's  study.  "Short-Sale  Regulation  of 
NASDAQ  Securities"  (Novermber  2. 1986).  headed 
by  farmer  Commissioner  Irving  M.  Pollack, 
endorsed  the  NASD  Petition  and  the  proposed  Rule. 

•  The  Commission  observed  that  the  notational 
convention  of  using  "10b-"  to  designate  a  rule  is  not 
a  reflection  of  the  scope  of  the  rule's  statutory 
authority.  See  Proposing  Release.  52  FR  19987  n.l9. 

»  17  CFR  240.3b-3. 

'"  The  NASD  urged  the  Commission  to  regulate 
only  those  covering  purchases  made  out  of  the 
public  offering  to  avoid  affecting  the  operation  of 
the  market  for  the  securities  already  outstanding. 
The  Commission  agrees  that  covering  short  sales  in 
the  open  market  exposes  the  short  seller  to  the  risk 
that  securities  to  cover  the  short  sale  will  not  be 
readily  available  in  the  amount  required,  or  will  be 
priced  higher  than  the  public  offering  price,  and  that 
such  purchases  should  not  be  restricted  by  the  Rule. 

" '  See  17  CFR  240.10b-6(c)(5). 
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commentators."  The  majority  of  the 
commentators  supported  the  adoption  of 
the  Rule.''  Commentators  favoring 
adoption  stated  that  short  selling  in 
anticipation  of  a  public  offering  can  and 
does  have  the  effect  of  driving  down  the 
price  of  the  securities  to  t>e  distributed. 
These  conunentators  also  indicated  that, 
unlike  the  traditional  short  sale,  persons 
selling  short  in  anticipation  of  a  public 
offering  are  not  subject  to  the  usual 
market  risk  accompanying  the  covering 
transaction,  but  are  assured  of  covering 
with  offered  securities  purchased  in  the 
public  offering  at  a  fixed,  and  generally 
lower,  price.  Only  three  commentators 
opposed  adoption  of  the  Rule,  stating 
that  manipulative  short  selling  practices 
already  are  proscribed  by  existing  laws, 
and  that  the  Rule  would  have  an 
adverse  impact  on  normal  market 
operations  and  result  in  unnecessary 
compliance  burdens. 

Nine  commentators  responded  to  the 
Commission's  request  for  comment 
regarding  the  extent  of  pre-offering  short 
selling  activity  and  the  impact  of  such 
sales  on  the  costs  to  issuers  of 
completing  an  offering.  Seven  of  these 
commentators  described  first-hand 
experiences  with  the  adverse  effects  of 
short  selling  activity,  which  caused  them 
to  cancel  proposed  offerings,  or  to 
complete  offerings  even  though  they 
were  deprived  of  proceeds  that  would 
have  been  realized  had  the  market  not 
been  subject  to  such  activity.  They 
noted  that  the  market  price  of  the 
security  to  be  offered  had  declined 
significantly  just  prior  to  the  public 
offering,  allegedly  as  a  result  of  short 
selling,  and  caused  them  to  forfeit 
substantial  proceeds  that  they  otherwise 
would  have  received. 

The  NASD  submitted  information 
relating  to  investigations  of  three 
separate  public  offerings,  and  stated 
that,  based  on  these  investigations  and 
others  involving  similar  circumstances, 
it  beheved  that  the  practice  of  short 
selling  before  a  public  offering  with  the 
intention  of  covering  with  shares 
purchased  in  the  public  offering  is  not 
uncommon.  The  investigations  revealed 
substantial  short  selling  activity  by 
certain  firms  after  the  filing  of  the 
registration  statement  and  a  decline  in 
the  price  of  the  stock  prior  to  the 
effective  date  of  the  registration 


UMI 


'*  The  letters  of  comment,  a*  well  at  a  summary 
of  the  comment  letters  prepared  by  the  staff,  are 
available  for  public  iiupeclion  and  copying  at  the 
Commission's  Public  Reference  Room.  See  File  No. 
S7-18-87. 

■*  The  six  commenlalora  who  discussed  the 
alternative  proposed  formulations,  including  the 
NASO,  endorsed  Alternative  B. 


statement*'*  In  each  investigation,  the 
short  sellers  covered  their  short 
positions  immediately  after  the  offering 
at  a  profit  with  shares  purchased  from 
entities  that  had  obtained  them  in  the 
public  offering.  The  NASD  stated  that 
the  timing  and  prices  involved  in  these 
transactions  may  indicate 
prearrangement.  • ' 

The  NASD  also  pointed  to  problems  it 
faces  in  pursuing  enforcement  actions  in 
such  cases.  The  NASD  does  not  have 
jurisdiction  over  certain  non-broker- 
dealer  entities  from  whom  its  members 
may  routinely  acquire  offered  securities 
to  cover  short  positions  established 
prior  to  an  offering.  Thus,  the  NASD 
may  have  difficulty  obtaining 
information  from  those  entities 
necessary  to  develop  cases  against  such 
members.  In  addition,  the  NASD 
indicated  that,  since  this  abuse  has  not 
been  specifically  prohibited  by  a 
Commission  rule,  it  must  bring  such 
cases  under  general  anti-manipulation 
provisions  of  the  federal  securities  laws 


which  entail  the  difficult  step  of  proving 
specific  intent  to  depress  the  market 
price  of  the  issuer's  stock. 

B.  Decision  to  Adopt  Rule  10b-21(T) 

In  light  of  the  comments  discussed 
above,  the  Commission  believes  there  is 
sufficient  reason  to  adopt  the  Rule  on  a 
temporary  basis,"  and  has  determined 
to  adopt  Alternative  B  with  slight 
modifications.  The  Rule  will  help  deter  a 
practice  that  the  Commission  views  as 
manipulative  and  destructive  of  issuers' 
capital  raising  activities.' '  The 
Commission  believes  that  the  Rule  will 
serve  an  important  purpose  by  avoiding 
the  difficult  proof  problems  involved  in 
demonstrating  manipulative  purpose.'* 


'♦  The  Commission  had  requested  that 
conunentators  provide  statistical  analysis 
demonstrating  the  extent  to  %vhich  short  selling  prior 
to  public  offenngs  results  in  a  decrease  in  the 
market  price  of  the  security  to  be  offered.  In 
response,  the  NASD  conducted  a  study  ("NASD 
Study")  tfiat  analysed  the  price  movements  of  194 
NASDAQ  issues  [i.e..  securities  quoted  in  the 
National  Association  of  Securities  Dealers 
Automated  Quotation  system]  and  156  exchange- 
listed  issues  immediately  prior  to  and  subsequent  to 
non-initial  public  offerings  of  common  stock 
conducted  from  May  1. 1966  to  May  31. 1967  and 
priced  at  S5  or  more. 

The  NASD  Study  also  examined  equity  audit  trail 
data  for  NASDAQ/NMS  secunties  [i.e..  NASDAQ 
securities  designated  as  national  market  system 
securities  under  Rule  11Aa2-1  under  the  Exchange 
Act  17  CFR  240.11  Aa2-1).  and  National  Secunties 
Clearing  Corporation  (NSCC)  clearing  short  position 
data  for  many  of  the  194  NASDAQ  securities 
included  in  the  price  performance  analysis. 

The  NASD  Study  concluded  that  its  findings 
provide  evidence  of  unusual  short  selling,  as  well  as 
the  possible  effect  of  Rule  lOb-6  under  the 
Exchange  Act.  17  CFH  240.10b-A.  on  the  market 
price  of  secunties  subject  to  non-initial  public 
offerings.  Rule  10b-6  precludes  persons 
participating  in  a  distribution  from  bidding  for  or 
purchasing  the  secunty  to  be  distributed,  absent  an 
exception  to  or  exemption  from  the  rule.  The  NASO 
further  concluded  that  the  pnce  data  reviewed  are 
consistent  with  the  widely  held  view  that  a  pattern 
exists  of  shori  selling  pnor  to  a  non-initial  public 
offering,  with  covenng  transactions  made  from 
offered  securities. 

The  NASO  Study,  along  with  two  other  studies  it 
references,  Barclay  and  Utzenberger. 
"Announcement  EJFfects  of  New  Equity  issues  and 
the  Use  of  Intraday  Pnce  Data."  and  Barclay, 
"Common  Stock  Returns  Preceding  Seasoned  New 
Equity  Offenngs  on  the  New  York  Stock  Exchange." 
are  attached  as  exhibits  to  the  NASD's  comment 
letter  dated  November  2, 1867,  included  in  File  No. 
S7-1S-67. 

■*  Any  prearrangement  between  short  sellers  and 
those  purchasing  from  underwritters  or  broker- 
dealers  participating  in  the  offering  would  be  Ml 
"indirect"  covering  transaction  with  offered 
securities  and  would  violate  the  Rule.  See  Section 
U.D.  infrxj. 


■*  The  Commission  is  adopting  the  Rule  on  a 
temporary  basis  to  give  it  the  opportunity  to 
analyze,  at  a  later  date,  whether  the  Rule  is 
achieving  its  intended  purpose.  In  this  regard,  the 
Commission's  staff  will  request  the  NASD  and  the 
exchanges  to  furnish  statistical  information  for  non- 
initial  public  offenngs  conducted  after  adoption  of 
the  Rule  for  an  eighteen-month  period.  The  staff  will 
then  review  this  data  and  report  to  the  Commission, 
within  twenty-four  months  of  adoption,  whether  the 
pricing  impact  the  NASD  believes  is  indicative  of 
short  selling  persists  and  whether  any  new  pricing 
impacts  are  observed.  At  that  time,  the  Commission 
may  revisit  Rule  10b-21(T),  including  whether  the 
Rule  should  continue  to  apply  to  exchange-traded 
securities. 

"  In  1972,  the  Commission  published  a  staff 
opinion  that  addressed  short  selling  activities  prior 
to  a  public  offenng.  Securities  Exchange  Act 
Release  No.  9624  (October  16. 1972).  The  release 
observed  that  such  short  selling  may  be  "disruptive 
of  fair  and  orderly  markets  in  the  securities"  and. 
whete  the  short  sales  are  intended  to  depress  the 
market  price  of  the  security  so  that  the  short 
position  can  be  covered  at  a  lower  pnce,  the 
activity  would  violate  the  anti-manipulation 
provisions  of  the  Exchange  Act. 

Short  selling  schemes  of  the  type  addressed  by 
Rule  10b-21(Tl  have  been  the  subtect  of 
enforcement  actions  by  the  Commission  as 
violations  of  the  anti-manipuldtion  provisions  of  the 
Securities  Act  and  the  Exchange  Act.  Eg.,  f  A.B. 
Secunties  Co..  Inc..  Securities  Exchange  Act 
Release  No.  15948  (June  25, 1979);  A.P.  Montgomery 
»  Co..  Inc.,  Securities  Exchange  Act  Release  No. 
10909  (July  9. 1974). 

The  Commission  has  also  cautioned  that  "any 
person  intending  to  purchase  secunties  in  any 
registered  secondary  offenng  should  be  on  notice 
that  his  selling  short  the  same  secunties  pnor  to  the 
offenng  may  be  subtect  to  the  registration 
requirements  of  Section  5  of  the  Secunties  Act  (15 
U.S.C.  77eJ.  as  well  as  other  applicable  statutes  and 
rules  "  Securities  Exchange  Act  Release  No  10636 
(February  11, 1974).  Accord.  Secunties  Exchange 
Act  Release  Noa.  11326  n.l  (Apnl  2. 1975)  and  9624 
(October  16. 1972). 

'•The  Commission  has  on  other  occasions 
recognized  the  need  to  protect  the  market  for 
offered  securities  from  the  manipulative  influences 
of  certain  market  participants  by  adopting  such 
rules  as  Rules  10b--6  and  10b-7  under  the  Exchange 
Act,  17  CFR  240.10b-6  and  240.1Qt>-7.  These  rules 
hmit  bids  and  purchases,  including  stabilizing 
transactions,  by  persons  participating  in  a 
distnbution  of  secunties  to  prevent  their  artificially 
conditioning  the  market  to  facihtate  the  distribution. 

A  few  commentators,  including  the  NASD  in  its 
comment  letter  dated  November  2. 1987,  suggested 

ConUnuad 


Short  selling  involves  sales  of  stock 
that  the  seller  does  not  own.  These  sales 
are  made  with  the  expectation  that  the 
market  price  of  the  stock  will  be  lower 
Bt  the  time  of  the  covering  transactions. 
This  selling  entails  the  risk  that  the 
security's  price  might  increase  or  the 
security's  supply  might  be  limited.  The 
Commission  believes  that  legitimate 
short  selling  activity  contributes  to  the 
efficient  pricing  of  securities.  The 
activity  prohibited  by  the  Rule  differs, 
however,  from  short  selling  as  usually 
practiced  because  a  short  seller  who 
covers  from  an  offering  has  access  to  a 
pool  of  securities  obtainable  from 
identifiable  sources  at  prices  based 
upon  market  values  that  can  be 
adversely  affected  by  the  short  seller's 
activity.  No  such  pool  of  securities  or 
pricing  relationships  are,  however, 
available  for  short  selling  activity  as 
usually  practiced.  The  market  risk  facing 
short  sellers  who  cover  their  positions 
from  the  offering  can  therefore  be  less 
than  the  market  risk  that  generally  faces 
short  sellers.  This  lower  degree  of  risk 
can,  in  turn,  provide  the  incentive  for 
manipulative  short  selling.  Because  it 
results  in  a  level  of  short  selling  activity 
greater  than  that  which  would  otherwise 
occur  in  the  secondary  market  for  the 
issuer's  shares,  that  manipulative  short 
selling  can  cause  an  artificial  price 
decline  around  the  time  of  the  offering. 

The  Rule  will  not  adversely  affect 
legitimate  market  activity.  It  does  not 
proscribe  short  selling,  nor  does  it 
prevent  covering  transactions  made  in 
the  open  market.  Moreover,  the  Rule 
does  not  prevent  using  securities 
acquired  in  a  public  offering  to  cover 
short  sales  effected  prior  to  the  time  that 
the  registration  statement  was  filed,  or 
short  sales  effected  after  the  time  that 
sales  may  be  made  in  the  offering.*'  The 
Rule  is  narrowly  drawn  to  impede  the 
particularly  abusive  conduct  of  short 
selling  in  anticipation  of  a  public 
offering  and  covering  with  offered 
securities.  As  a  result,  all  short  sellers 
will  be  exposed  to  the  risks  inherent  in 


thjl  Rule  lOb-6,  which  requires  distribution 
pdrticipants  to  cease  market  making  in  Ihe  security 
to  be  distributed  two  or  nine  business  days  pnor  to 
the  offering's  commencement,  may  also  play  a  role 
in  a  decline  of  the  security's  price  immediately 
preceding  the  offering.  The  NASD,  in  its  comment 
letter  dated  |ime  2,  1988.  stated  that  its  investigation 
of  a  corporation  that  expenenced  a  lower  stock 
price  prior  to  an  offering  demonstrated  that  such 
decline  Is  not  necessarily  due  to  the  withdiawal  of 
marK;t  makers  for  Rule  lOb-6  purposes,  but  may  be 
due  !■?  ^bo^t  selling.  The  Commission  believes  that 
adoption  of  Rule  10b-21(T)  will  prevent  price 
declines  due  to  abusive  short  selling  activity  related 
to  the  ability  to  cover  from  the  offering,  independent 
of  price  effects,  if  any,  that  may  result  as  a 
consequence  of  Rule  lOb-6. 

'  •  See  Section  II.C.  infra  for  a  discussion  of  the 
time  period  covered  by  the  Rule. 


short  selling,  namely,  that  the  necessary 
securities  may  not  be  readily  available, 
or  that  if  available,  they  may  be  priced 
higher  than  the  public  offering  price. 

C.  Time  Period  Covered  by  the  Rule 

As  proposed,  the  Rule  would  have 
applied  to  short  sales  effected  during  the 
period  "between  the  Filing  date  of  the 
registration  statement  or  Form  1-A  and 
the  date  that  sales  may  be  made 
pursuant  to  the  registration  statement  or 
Form  1-A."  The  Commission  beheves 
that  this  period  is  overly  broad  in  that  it 
captures  short  sales  made  (1]  on  the 
date  of  filing,  but  prior  to  the  time  of 
filing,  and  [2]  on  the  date  of 
effectiveness,  but  after  the  time  of 
effectiveness.  Short  sales  made  at  those 
times,  however,  do  not  implicate  the 
abuses  to  which  the  Rule  is  addressed. 
Accordingly,  the  period  specified  in  the 
Rule  has  been  refined  to  begin  at  the 
time  that  the  registration  statement  or 
Form  1-A  is  filed  with  the  Commission 
and  end  at  the  time  that  sales  may  be 
made  pursuant  to  the  registration 
statement  or  Form  l-A.*" 

D.  Indirect  Covering  Purchases 

The  Rule  as  proposed  would  have 
prohibited  a  short  seller  from  "directly 
or  indirectly"  covering  short  sales  with 
securities  purchased  in  the  public 
offering,  if  the  short  sales  took  place 
between  the  filing  date  of  the 
registration  statement  or  Form  1-A  and 
the  time  that  sales  may  be  made. 
Several  commentators  objected  to  the 
term  "indirectly,"  particularly  as  it 
would  apply  in  the  context  of  market 
making  activities,  and  suggested  that  the 
Commission  include  an  exemption  for 
market  makers  from  the  Rule's 
restrictions.*' 


*°  In  most  registered  offerirtgs.  the  lime  thai  sales 
may  be  made  occurs  on  the  date  of  effectiveness  of 
the  pncing  amendment  to  the  registration  statement. 
However,  for  offerings  conducted  pursuant  to  Rale 
430A  under  Ihe  Securities  Act.  17  CFR  230  430A.  the 
lime  that  sales  may  first  be  made  is  on  the  dale  of 
pricing,  which  may  be  later  than  the  effective  date. 

Where  a  short  position  is  held  immediately  prior 
to  the  time  of  filing,  and  one  or  more  subsequent 
short  sales  and  covenng  transactions  occur,  it  will 
not  always  be  evident  whether  the  short  sales 
associated  with  a  current  short  position  were 
effected  before  the  time  of  filing  or  subsequently. 
Under  these  circumstances,  it  is  intended  that 
holders  of  short  positions  prior  to  the  time  of  filing 
may  cover,  with  offered  sh.ires  purchased  from  a 
broker  or  dealer  participating  in  an  offering,  Ihe 
lesser  of  the  short  position  that  existed  immediately 
prior  to  the  filing  time  or  the  smallest  short  position 
held  subsequent  to  that  time.  Cf.  Letter  regarding 
Bernard  H.  Raouls.  Jr.  (1985-1986  Transfer  Binder] 
FedSecLRep.  (CCH)  1  78,144.  at  76.837  (June  7. 
1985). 

"  Previous  versions  of  the  Rule  included  an 
exemption  for  bono  fide  market  makers,  exchange 
specialists,  odd-lot  dealers,  and  bona  fide 
arbitrageurs.  See  note  6  supra. 


Specifically,  one  commentator  stated 
that  the  worti  "indirectly"  was 
undefined  and  ambiguous,  leaving  open 
to  question  exactly  what  types  of 
transactions  were  prohibited  by  the 
Rule.  Several  commentators  suggested 
that  the  term  "indirectly"  could  be  read 
to  require  a  market  maker  who  had 
estabhshed  a  short  position  in  the 
normal  course  of  business  to  ascertain 
whether  the  shares  purchased  in  the 
market  following  an  offering  had  been 
issued  in  that  offering.  This  was 
described  as  an  insurmountable 
compliance  burden  that  might  severely 
restrict  the  legitimate  activities  of 
market  makers  during  the  period  from 
the  filing  date  of  the  registration 
statement  and  its  effectiveness. 
Commentators  remarked  that,  because 
no  market  maker  would  want  to  assume 
such  a  burden,  trading  would  be 
disrupted,  thereby  adversely  affecting 
the  liquidity  of  the  market  and  the 
stability  of  security  prices.  Such  result,  it 
was  argued,  would  not  be  in  the  pubhc 
interest. 

The  NASD,  in  its  letter  dated  June  8. 
1988,  however,  urged  the  Commission 
not  to  remove  market  makers  from  the 
Rule's  coverage,  although  it 
acknowledged  that  prior  proposals  of 
the  Rule  did  provide  for  an  exemption 
for  bona  fide  market  makers.  According 
to  the  NASD,  the  term  "indirectly"  was 
intended  to  cover  the  situation  where  a 
short  seller  interjects  an  intermediary 
for  the  purpose  of  covering  a  short  sale 
with  securities  purchased  in  a  public 
offering.  In  the  NASDs  opinion,  normal 
market  making  purchases  would  not 
constitute  the  type  of  conduct  meant  to 
be  covered  by  the  term  "indirectly." 
Consequently,  it  beheved  that  no  special 
compliance  procedure  to  determine  the 
source  of  the  securities  purchased  would 
be  required.  Any  exemption  for  market 
makers,  stated  the  NASD,  would  shield 
market  makers  engaged  in  manipulative 
short  selling  and  would  hinder 
successful  enforcement  of  the  Rule. 

The  Commission  agrees  with  the 
NASD  that  a  market  maker  exemption 
may  allow  certain  persons  who  engage 
in  manipulative  pre-offering  short  sellirg 
to  continue  that  activity  free  of  the 
Rule's  restrictions.  Nonetheless,  the 
Commission  recognizes  the  adverse 
effects  that  the  reading  of  the  proposed 
Rule  suggested  by  some  commentators 
might  have  on  market  makers  and 
securities  markets,  and  has  modified  the 
Rule  to  address  those  concerns.  The 
"indirectly"  language  of  the  proposed 
Rule  was  intended  to  address 
circumstances  where  a  person  covers 
his  short  sale  by  an  arrangement  or 
understanding  to  obtain  offered 
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securities  from  another  person  who 
acquires  the  securities  in  the  primary 
offering.  However,  that  language  could 
have  been  interpreted  broadly  to  bring 
within  the  Rule  transactions  in  which  a 
person  acquired  in  the  marketplace 
offered  securities  firom  persons  who  had 
purchased  in  the  offering,  but  where 
there  was  no  arrangement  or 
understanding  as  described  above.  In 
order  to  avoid  this  ambiguity  and 
possible  uncertainty  on  tiie  part  of 
market  participants,  the  phrase  "directly 
or  indirectly"  has  been  deleted  from  the 
Rule. 

The  Rule  as  adopted  prohibits 
purchases  of  offered  seciuities  to  cover 
short  sales  made  during  the  specifled 
period,  as  originally  intended.  The  Rule 
proscribes  such  covering  purchases 
effected  direcUy  from  an  underwriter, 
broker,  or  dealer  participating  in  the 
offering.  Moreover,  such  covering 
purchases  effected  by  prearrangement 
or  other  understanding  through  other 
purchasers  in  the  primary  offering  are 
proscribed  through  the  operation  of 
section  20(b)  of  the  Exchange  Act,*^ 
which  prohibits  a  person  &x)m  doing 
indirectly  any  act  that  he  is  prohibited 
from  doing  directly  by  the  Exchange  Act 
or  any  rule  thereunder.  Thus,  the 
"prearrangement"  of  the  sort  that  the 
NASD  believes  may  have  been  present 
in  the  cases  it  investigated  "  would  be 
prohibited  by  Rule  10b-21(T)  through  the 
operation  of  section  20(b).** 

E.  Other  Issues 

The  Commission  requested 
commentators  to  address  various  other 
issues  related  to  the  Rule  including  the 
specified  time  period  of  the  Rule,  and 
application  of  the  Rule  to  exchange- 
traded  securities  and  to  shelf  offerings 


"  15  U.S.C.  781(b).  Section  20(b)  provides: 

It  shall  be  unlawful  for  any  person,  directly  or 
indirectly,  to  do  any  act  or  thing  which  it  would  be 
unlawful  for  such  person  to  do  under  the  provisions 
of  this  title  or  any  rule  or  regulation  thereunder 
through  or  by  means  of  any  other  person. 

Although  Section  20  is  entitled  "Liabilities  of 
Controlling  Persons."  paragraph  (b)  is  not  limited  to 
situations  involving  persons  in  control  relationships. 

*' See  note  15  supra. 

»■*  Trading  volume  in  a  security  subject  to  an 
offering  may  be  greater  than  usual  on  the  offering's 
effective  date,  indicating  that  a  significant  number 
of  shares  sold  in  the  public  offering  have  entered 
the  secondary  market.  Customers  of  the  distribution 
participants  may  have  purchased  in  the  offering  and 
have  decided  to  sell  shortly  thereafter.  Moreover, 
certain  distribution  participants  may  resume  market 
making  as  soon  an  the  distribution  is  completed. 
However,  a  person  with  a  short  position  is  not 
required  by  the  Rule  to  inquire  whether  any 
covering  purchases  he  makes  in  the  secondary 
market  [e.g..  from  a  market  maker  who  had 
participated  in  the  distribution)  include  shares  that 
had  been  acquired  in  the  offering. 


conducted  pursuant  to  Rule  415  under 
the  Securities  Act.»» 

Two  commentators  expressed  concern 
about  the  time  period  specified  in  the 
Proposing  Release,  i.e.,  from  the  filing 
date  of  a  registration  statement  or  Form 
1-A  until  the  time  that  sales  may  be 
made.  They  noted  that  a  significant 
period  of  time  could  occur  between 
those  two  events  and  suggested  the 
period  begin  on  the  later  of  a  specified 
number  of  days  prior  to  the  date  sales 
may  be  made  or  the  date  of  filing  of  the 
registration  statement  or  Form  1-A.  The 
Commission  recognizes  that,  where,  for 
example,  extended  review  of  a 
registration  statement  is  involved,  a 
substantial  period  of  time  could  elapse 
before  the  public  offering  commences. 
Nevertheless,  use  of  a  lesser  time  period 
would  create  compliance  problems 
because  short  sellers  would  not 
necessarily  be  aware  of  the  effective 
date  planned  for  an  offering. 
Accordingly,  the  Commission  is 
adopting  the  Rule  with  the  time  period 
essentially  as  proposed.** 

There  was  httle  comment  on  the 
propriety  of  applying  the  Rule  to 
exchange-traded  securities.  Two 
commentators  noted  that  the  "tick  test" 
of  Rule  lOa-1  *''  may  not  be  a  proper 
deterrent  to  short  selling  prior  to  an 
offering  of  exchange-listed  seciuities 
and  that  the  Rule  should  apply  to  such 
securities.  One  commentator  pointed  out 
that,  in  light  of  the  differences  between 
the  over-the-counter  and  exchange 
markets,  the  Rule  should  apply  to  over- 
the-counter  securities  only.  The  NASD 
specifically  declined  to  comment  on  the 
issue.  The  Commission  believes  that  the 
potential  for  manipulative  short  selling 
based  on  the  abihty  to  cover  in  the 
offering  exists  both  on  an  exchange  and 
in  the  over-the-coimter  market. 
Accordingly,  the  Rule  as  adopted 
applies  to  both  over-the-counter  and 
exchange-listed  securities.** 

Several  commentators  stated  that  the 
Rule  should  not  apply  to  shelf  offerings 
conducted  pursuant  to  Rule  415  under 
the  Securities  Act.  The  Commission 
agrees  that  such  offerings  are  not 
normally  conducive  to  the  abuse  at 
which  the  Rule  is  directed.  Accordingly, 
the  Commission  has  decided  to  except 
Rule  415  offerings  from  the  coverage  of 
the  Rule.  The  Commission  has  also 
determined  to  limit  the  applicability  of 
the  Rule  to  firm  commitment  offerings, 
as  these  offerings  present  a  greater 


potential  for  manipulative  short 
selling.** 

III.  Final  Regulatory  Flexibility  Analysis 

This  Final  Regulatory  Flexibility 
Analysis,  which  relates  to  Rule  lOb- 
21(T),  has  been  prepared  in  accordance 
with  5  U.S.C.  604.  The  corresponding 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  is  contained  in  the  Proposing 
Release.'"  No  comments  on  the  IRFA 
were  received. 

A.  The  Need  for  and  Objectives  of  the 
Rule 

Rule  10b-21(T)  prohibits  a  person  who 
effects  short  sales  of  an  equity  security 
during  the  period  beginning  at  the  time 
that  a  registration  statement  or  Form  1- 
A  relating  to  the  same  class  of  equity 
securities  is  filed  and  ending  at  the  time 
that  sales  may  be  made  pursuant  to  such 
registration  statement  or  Form  1-A,  from 
covering  such  short  sales  with  securities 
purchased  from  an  underwriter  or 
broker  or  dealer  participating  in  the 
public  offering  of  such  equity  securities. 
The  Rule  excludes  offerings  conducted 
pursuant  to  Rule  415  under  the 
Securities  Act  and  offerings  conducted 
otherwise  than  on  a  firm  commitment 
basis.  The  Rule  is  designed  to  prevent 
manipulative  short  selling  by  market 
participants  in  anticipation  of 
underwritten  public  offerings. 

Manipulative  opportunities  exist  in 
such  offerings  because  outstanding 
securities  can  be  sold  short  prior  to  the 
commencement  of  a  public  offering  of 
such  securities  with  the  motive  that  such 
selling  activity  will  lower  the  price  of 
the  offered  security  and  enable  the  short 
seller  to  cover  at  a  depressed  price.  The 
ability  to  purchase  shares  in  the  public 
offering  substantially  reduces  the  risks 
entailed  in  such  short  selling.  Because 
the  shares  in  a  public  offering  are 
generally  priced  at  or  slightly  below  the 
price  of  securities  of  the  same  class  and 
series  in  the  existing  trading  market  as 
of  a  given  date  shortly  before  the  public 
offering  commences,  the  issuer  and 
underwriting  group  may  be  forced  to 
offer  the  security  at  a  lower  price  if  the 
market  price  decreases  during  the 
registration  process,  especially  in  the 
period  immediately  before  the  offering 
price  is  fixed.  As  a  result,  the  issuer  may 


"  17  CFR  230.415. 
"  See  Section  ll.C.  supra. 
"  17  CFR  240.10a-l. 
"  Sec  note  16  supra. 


"  One  commentator  suggested  adding  to  the  Rule 
a  prohibition  on  covering  purchases  made  from  an 
issuer  to  prevent  manipulative  short  selling  in 
connection  with  rights  offerings.  The  Commission  is 
not  aware  of  this  type  of  abuse  occurring  in  rights 
offerings  and  is  therefore  not  adopting  the  suggested 
change.  The  Commission  will  however,  continue  to 
review  whether  the  Rule  should  be  extended  to 
rights  offerings,  shelf  offerings,  and  best  efforts 
offerings. 

'"  52  FR  19888. 


realize  lower  than  expected  proceeds 
while  the  short  sellers  may  cover  their 
short  sales  with  lower  priced  securities 
purchased  in  the  public  offering. 

The  Rule  addresses  the  concerns 
created  by  the  type  of  short  selling 
activity  described  above  without 
affecting  open  market  activities.  It  is 
designed  to  deter  a  practice  that  does 
not  involve  legitimate  short  selling 
activity.  The  Rule  only  prohibits 
covering  short  sales  with  offered 
securities  purchased  from  an 
underwriter  or  broker  or  dealer 
participating  in  a  public  offering  of  such 
securities.  Short  sellers  will  still  be  able 
to  cover  their  short  sales  with  purchases 
outside  the  public  offering.  Such 
purchases  would  expose  short  sellers  to 
the  risks  inherent  in  short  selling, 
namely,  that  the  necessary  securities 
may  not  be  available  in  the  amount 
required,  or  that  if  available,  the 
securities  may  be  priced  higher  than  the 
public  offering  price. 

B.  Issues  Raised  by  Public  Comment 

No  comments  were  received  on  the 
IRFA.  Several  commentators  remarked, 
however,  that  the  Rule  would  impose 
difficult  compliance  burdens  on  market 
makers  as  it  applied  to  their  purchases 
to  cover  short  positions  established  in 
the  course  of  normal  market  making 
activities.  The  Commission  does  not 
intend  that  market  makers  establish 
specific  procedures  to  ensure  that  shares 
purchased  in  normal  market  making 
transactions  did  not  originate  from  a 
public  offering.  The  Rule  is  designed  to 
address  those  situations  in  which  a 
person  covers  his  short  sale  by  an 
arrangement  or  understanding  to  obtain 
offered  securities  from  another  person 
who  acquired  the  securities  in  the 
primary  offering. 

C.  Significant  Alternatives 

The  Regulatory  Flexibility  Act  directs 
the  Commission  to  consider  significant 
alternatives  to  the  Rule  consistent  with 
the  stated  objectives  of  the  applicable 
statutes  and  designed  to  minimize  any 
significant  economic  impact  of  the  Rule 
on  small  entities.  The  Rule  has  the 
potential  to  affect  small  businesses  that 
engage  in  short  sales  prior  to  a 
distribution,  small  businesses  with  an 
existing  market  for  their  stock  that 
anticipate  a  public  offering  of  stock,  and 
small  broker-dealers  that  participate  in 
the  offering  of  securities. 

The  Rule  prohibits  the  covering  of  a 
short  sale  from  a  broker  or  dealer 
participating  in  a  public  offering  of  the 
security  sold  short.  The  Commission  has 
previously  proposed  three  different 
versions  of  the  Rule,  nooe  of  which  were 
adopted.  In  the  Commission's  opinion. 


the  Rule  adopted  today  is  the  least 
intrusive  to  deal  with  the  practice  of 
manipulative  short  selling  prior  to  a 
public  offering.  Indeed,  small  issuers 
with  an  existing  market  for  the  stock 
may  benefit  from  the  Rule  since  it 
should  remove  an  incentive  to  engage  in 
short  selling  of  the  issuer's  stock  before 
a  public  offering.  The  Conunission 
continues  to  beUeve  that  any  adverse 
economic  impact  on  small  entities  will 
be  outweighed  by  the  primary  objective 
of  the  Rule,  which  is  to  prevent 
manipulative  short  selling  of  an  issuer's 
securities  by  market  participants  in 
anticipation  of  an  underwritten  public 
offering. 

IV.  Cost-Benefit  Analysis 

The  Commission  indicated  in  the 
Proposing  Release  that  the  cost 
associated  with  the  Rule  would  be  a 
reduction  in  the  ability  of  market 
participants  to  sell  short  in  advance  of 
offerings  that  they  believed  to  be 
overpriced,  resulting  in  an  increased 
incidence  of  such  offerings.  The  NASD 
questioned  the  assumption  underlying 
this  statement,  namely,  that  there  is  a 
correct  price  for  securities  distributed  in 
a  public  offering,  and  stated  that  the 
criteria  to  be  used  in  determining  when 
an  offering  is  overpriced  are  not  well 
defined.  The  NASD  pointed  out  that  the 
Rule  is  intended  to  ensure  that  a  short 
seller  will  not  use  the  distribution 
process  to  eliminate  the  market  risk 
associated  with  short  sale  transactions. 
Another  commentator  pointed  out  that 
the  Rule  does  not  prohibit  short  selling, 
but  merely  restricts  covering 
transactions  in  the  context  of  a 
registered  offering  and  for  a  hmited  and 
well-defined  period.  A  third 
commentator  acknowledged  that  short 
selling  could  benefit  the  public  by 
allowing  a  security  to  be  purchased  at  a 
more  attractive  price,  but  also  was  of 
the  opinion  that  to  allow  the  short  seller 
to  cover  through  the  public  offering 
represented  an  unfair  advantage  and 
could  result  in  manipulative  conduct. 

Although  the  Commission  recognizes 
that  the  Rule  will  diminish  a  short 
seller's  ability  to  effect  a  covering 
transaction  by  restricting  the  source  of 
securities  from  which  he  may  cover,  it 
believes  the  Rule  will  not  prevent  the 
beneficial  effects  of  short  selling  from 
reaching  the  market.  If  legitimate  market 
forces  would  have  driven  down  the 
price  of  a  security  before  a  public 
offering  in  the  past,  those  same  forces 
are  free  to  operate  in  the  same  maimer 
today. 

The  Commission  beheves  that  the  cost 
of  restricting  a  short  seller's  ability  to 
cover  is  balanced  by  the  benefits 
derived  from  preventing  manipulative 


short  selling  activity  before  a  public 
offering.  Several  commentators 
described  instances  of  such  selling 
resulting  in  the  withdrawal  of  proposed 
public  offerings  or  in  lower  proceeds 
than  anticipated.  In  the  case  of  a 
withdrawn  public  offering,  an  issuer 
faces  out-of-pocket  expenses  that  have 
been  incurred  by  the  time  the  offering  is 
filed.  When  an  issuer  completes  a  public 
offering  despite  lower  proceeds,  it  may 
have  been  forced  to  do  so  because  of  an 
urgent  need  for  the  funds  or  the  higher 
oost  of  alternative  financing.  The  Rule 
adopted  today  will  allow  an  issuer  to 
proceed  with  a  proposed  offering 
without  facing  the  situations  described 
above.  The  Commission  beheves  that 
the  resulting  benefit  to  issuers 
outweighs  the  limited  cost  imposed  on 
short  sellers. 

V.  Effects  on  Competition 

Section  23(a)(2)  of  the  Exchange 
Act  ^  >  requires  the  Commission,  in 
adopting  rules  under  the  Exchange  Act, 
to  consider  the  anti-competitive  effects 
of  such  rules,  if  any,  and  to  balance  any 
impact  against  the  regulatory  benefits 
gained  in  terms  of  furthering  the 
purposes  of  the  Exchange  Act.  The 
Commission  has  considered  Rule  10b- 
21  (T)  in  light  of  the  standards  cited  in 
section  23(a)(2)  and  believes  for  the 
reasons  stated  in  this  release  that 
adoption  of  Rule  10b-21(T)  will  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  Exchange  Act. 

List  of  Subjects  in  17  CFR  Part  240 

Broker-dealers,  Reporting  and 
recordkeeping  requirements,  Securities, 
Issuers,  Fraud. 

Statutory  Authority  and  Text  of  Rule 

The  Commission  hereby  amends  Part 
240  of  Chapter  II  of  Title  17  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240  is 
amended  by  adding  the  following 
citation. 

Authority:  Sec.  23,  48  Stat.  901.  as 
airended.  15  U.S.C.  78w.  *  *  *  5  24aiOb- 
21(T)  is  also  issued  under  Sees.  2.  3,  9(a)(e), 
10(a).  10(b).  15(c),  23(a),  and  30(a),  15  U.S.C 
78b,  78c,  78i(a)(6),  78j(a),  7ej(b),  78o(c), 
78w(a).  and  78dd(8). 

2.  By  adding  §  240.10b-21(T)  to  read  as 
follows: 


"  15  U.S.C  78w(aM2). 
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§240.10b-21(T).    SiKMl  SeMing  In 
connection  with  a  pubNc  offering. 

(a)  It  shall  be  unlawful  for  any  person 
who  effects  one  or  more  short  sales  of 
equity  securities  of  the  same  class  as 
securities  offered  for  cash  pursuant  to  a 
registration  statement  filed  under  the 
Seciuities  Act  of  1933  ("Securities  Act") 
or  pursuant  to  a  notification  on  Form  1- 
A  under  the  Securities  Act  ("offered 
securities")  to  cover  such  short  sale  or 
sales  with  offered  securities  purchased 
from  an  underwriter  or  broker  or  dealer 
participating  in  the  offering,  if  such  short 
sales  or  sale  took  place  during  the 
period  beginning  at  the  time  that  the 
registration  statement  or  Form  1-A  is 
filed  and  ending  at  the  time  that  sales 
may  be  made  pursuant  to  the 
registration  statement  or  Form  1-A. 

(b)  This  rule  shall  not  apply  to 
offerings  filed  under  Rule  415  under  the 
Securities  Act  (17  CFR  230.415)  or  to 
offerings  that  will  not  be  conducted  on  a 
firm  commitment  basis. 

(c)  This  rule  shall  not  prohibit  any 
transaction  or  transactions  if  the 
Commission,  upon  written  request  or 
upon  its  own  motion,  exempts  such 
transaction  or  transactions  either 
unconditionally  or  on  specified  terms 
and  conditions. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 

Date:  August  25, 1988. 
(FR  Doc.  88-19809  Filed  8-30-88;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 
[T.D.8221] 

Income  Tax;  Applications  for 
Exemption  From  Self-Employment 
Taxes  for  Ministers,  Certain  Members 
of  Religious  Orders,  and  Christian 
Science  Practitioners 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Final  regulations  and 
withdrawal  of  temporary  regulations. 


SUMMARY:  This  document  provides  final 
regulations  and  withdraws  temporary 
regulations  relating  to  applications  for 
exemption  from  self-employment  taxes 
filed  by  ministers,  members  of  a 
religious  order  who  are  not  under  a  vow 
of  poverty,  and  Christian  Science 
practitioners.  The  final  regulations 
reflect  changes  to  the  applicable  tax  law 
made  by  section  1704(a)  of  the  Tax 
Reform  Act  of  1986  and  provide 


guidance  on  the  manner  of  applying  for 
exemption  from  self-employment  taxes 
under  section  1402(e)  of  the  Internal 
Revenue  Code  of  1986. 
EFFECTIVE  DATE:  The  regulations 
contained  in  this  document  are  effective 
with  respect  to  applications  filed  after 
December  31. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Shaw  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel.  Internal  Revenue  Service,  1111 
Constitution  Avenue.  NW.,  Washington, 
DC  20224  (Attention;  CC;LR:T  (LR-154- 
86)).  Telephone  202-566-3297  (not  a  toll- 
free  call). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  regulation  have  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  number  1545-0168.  The 
collections  of  information  contained  in 
this  final  rule  have  been  incorporated 
into  Form  4361  under  the  same  control 
number.  The  estimated  average  burden 
associated  with  Form  4361  is  31  minutes. 
The  collections  of  information  contained 
in  this  final  rule  will  not  increase  that 
burden. 

This  estimate  is  an  approximation  of 
the  average  time  expected  to  be 
necessary  for  the  collections  of 
information.  It  is  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  particular 
circumstances. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  Service.  Attn: 
IRS  Reports  Clearance  Officer  TR;FP, 
Washington,  DC  20224,  and  to  the  Office 
of  Management  and  Budget,  Papenvork 
Reduction  Project.  Washington,  DC 
20503. 

Background 

Section  1402(e)(1)  of  the  Internal 
Revenue  Code  of  1986  provides  that 
ministers,  members  of  a  religious  order 
who  are  not  under  a  vow  of  poverty,  or 
Christian  Science  practitioners  may  file 
an  application  for  exemption  from  self- 
employment  taxes.  That  section  requires 
any  individual  seeking  the  exemption  to 
file  an  application  together  with  a 
statement  that  he  or  she  is  either 
conscientiously  opposed  to,  or  because 
of  religious  principles  opposed  to,  the 
acceptance  (with  respect  to  services 
performed  as  a  minister,  member,  or 


practitioner)  of  any  public  insurance 
that  makes  payments  in  the  event  of 
death,  disability,  old  age  or  retirement, 
or  makes  payments  toward  the  cost  of, 
or  provides  services  for,  medical  care. 

Section  1704(a)  of  the  Tax  Reform  Act 
of  1986  (Pub.  L.  99-514, 100  Stat.  2085. 
2779)  amended  section  1402(e)(1)  of  the 
Code  to  require  an  individual  (other 
than  a  Christian  Science  practitioner) 
who  applies  for  exemption  from  self- 
employment  taxes  to  state  in  the 
application  that  the  individual  has 
informed  his  or  her  church  or  order  that 
he  or  she  is  opposed  to  receiving  such 
insurance.  In  addition,  section  1704(a)  of 
the  Act  added  a  new  paragraph  (2)  to 
section  1402(e)  of  the  Code  to  require 
verification  that  all  applicants  (including 
Christian  Science  practitioners)  are 
aware  of  the  grounds  for  which  an 
exemption  may  be  granted  and  that  they 
seek  the  exemption  on  such  grounds.  No 
application  for  exemption  will  be 
approved  without  this  verification.  The 
amendments  made  by  section  1704(a)  of 
the  Act  are  effective  with  respect  to 
applications  filed  after  December  31. 
1986. 

On  April  15, 1987,  the  Federal  Register 
published  temporary  regulations  (52  FR 
12161)  and  a  cross-referencing  notice  of 
proposed  rulemaking  (52  FR  12194) 
containing  proposed  amendments  to  the 
Income  Tax  Regulations  (26  CFR  Part  1) 
under  section  1402(e)  of  the  Code.  These 
amendments  were  proposed  to  conform 
the  regulations  to  section  1704(a)  of  the 
Act.  Several  comments  were  received. 
No  public  hearing  was  held  because 
none  was  requested.  After  consideration 
of  all  comments  regarding  the  proposed 
amendments,  those  proposed 
amendments  are  adopted  as  revised  by 
this  Treasury  decision  and  redesignated 
as  §  1.1402(e)-5A.  The  final  regulations 
also  revise  §  1.1402(e)-lA  to  include  a 
cross-reference  to  §  1.1402(e)-5A.  The 
temporary  regulations  are  withdrawn. 

Comments 

The  proposed  and  final  regulations 
provide  that  any  application  for 
exemption  under  section  1402(e)  filed 
after  December  31, 1986.  by  a  minister, 
member  of  a  religious  order  not  under  a 
vow  of  poverty,  or  Christian  Science 
practitioner  may  be  approved  by  the 
Service  only  after  verification  that  the 
individual  applying  for  the  exemption  is 
aware  of  the  grounds  on  which  the 
individual  may  receive  an  exemption 
pursuant  to  section  1402(e)  and  that  the 
individual  seeks  exemption  on  such 
grounds.  The  proposed  and  final 
regulations  set  forth  the  procedure  to  be 
followed  for  such  verification. 
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One  commenter  stated  that 
verification  of  an  application  on  Form 
4361  should  be  conducted  by  the 
Department  of  Health  and  Human 
Services  and  not  the  Internal  Revenue 
Service.  The  Department  of  Health  and 
Human  Services  has  declined  to  verify 
such  applications. 

Another  commenter  requested 
clarification  as  to  the  status  of  an 
applicant  who  does  not  return  the 
signed  verification  statement  within  90 
days  of  the  date  on  which  the  statement 
is  mailed  to  the  applicant.  Paragraph 
(c](2]  of  the  proposed  regulation 
provided  that  in  such  circumstances  the 
"application  for  exemption  will  not  be 
effective  until  the  date  that  the  signed 
copy  of  the  statement  is  received"  by 
the  Service.  The  commenter  requested 
clarification  as  to  whether  this  would 
result  in  the  application  being  treated  as 
not  timely  filed  under  section  1402(e)(3) 
or  in  the  exemption  not  being  effective 
until  such  later  date  under  section 
1402(e)(4).  The  final  regulations  remove 
the  words  "application  for"  to  clarify 
that  the  latter  interpretation  was 
intended.  Thus,  the  applicant  will  be 
liable  for  self-employment  taxes  with 
respect  to  services  performed  by  him  or 
her  as  a  minister,  member  of  a  religious 
order,  or  Christian  Science  practitioner 
prior  to  the  effective  date  of  the 
exemption. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  that  a 
Regulatory  Impact  Analysis  is  therefore 
not  required. 

Although  a  notice  of  proposed 
rulemaking  soliciting  public  comment 
was  issued,  the  Internal  Revenue 
Service  concluded  when  the  notice  was 
issued  that  the  regulations  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly,  the 
final  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6). 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Robert  E.  Shaw  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
these  regulations  both  on  matters  of 
substance  and  style. 


List  of  Subjects 

26  CFR  1.1401-1—1.1403-1 

Income  tax.  Self-employment  income. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  and  Part 
602  are  amended  as  follows: 

Income  Tax  Regidations 

PART  1— [AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation. 

Authority:  26  U.S.C.  7805.  *  *  *  Section 
1.1402(e)-5A  also  issued  under  28  CFR 
1402(e)  U.S.C.  (1)  and  (2). 

Far.  2.  The  authority  for  Part  1  is 
amended  by  removing  the  following 
citation: 

Authority:  *  *  *  Section  1.1402(e}-5T  also 
issued  under  26  U.S.C.  1402(e)  (1)  and  (2). 

§1.1402    [Amended] 

Par.  3.  Section  1.1402(e)-5T  is 
removed. 

Par.  4.  The  temporary  regulations 
(§  1.1402(e)-5T)  published  at  52  FR  12161 
are  adopted  as  final  regulations,  with 
the  following  changes: 

1.  The  section  number  is  changed  to 
1.1402(e)-5A. 

2.  Paragraph  (c)(2)  of  §  1.1402(e}-5A  is 
amended  by  removing  from  the  last 
sentence  the  words  "application  for." 

Par.  5.  Section  1.1402(e)-lA  is  revised 
to  read  as  follows: 

§  1.1402(e)-1A    Application  of  regulations 
under  section  1402(e). 

The  regulations  in  §§  1.1402(e)-2A 
through  1.1402(e)-4A  relate  to  section 
1402(e)  as  amended  by  section  115(b)(2) 
of  the  Social  Security  Amendments  of 
1967  (81  Stat.  839)  and  apply  to  taxable 
years  ending  after  1967.  Section 
1.1402(e)-5A  reflects  changes  made  by 
section  1704(a)  of  the  Tax  Reform  Act  of 
1986  (100  Stat.  2085,  2779)  and  applies  to 
applications  for  exemption  under 
section  1402(e)  filed  after  December  31, 
1986.  For  regulations  under  section 
1402(e)  (as  in  effect  prior  to  amendment 
by  the  Social  Security  Amendments  of 
1967)  applicable  to  taxable  years  ending 
before  1968,  see  §§  1.1402(e)(l)-l 
through  1.1402(e)(6)-l. 


OMB  Control  Numbers  Under  the 
Paperwork  Reduction  Act 

PART  602— (AMENDED] 

Par.  8.  The  authority  for  Part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

§602.101    [Amended] 

Par.  7.  Section  602.101(c)  is  amended 
by  removing  from  the  appropriate  places 
in  the  table  "1.1402(e)-5T  *  *  *  [1545- 
0168J." 

Par.  8.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  places  in 
the  table  "1.1402(e)-5A  *  *  *  [1545- 
0168]." 

Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 

Approved: 
O.  Donaldson  Chapoton, 
Assistant  Secretary  of  the  Treasury. 
August  15. 1988. 
[FR  Doc.  88-19834  Filed  8-30-88;  8:45  am) 

BtLUNQ  CODE  W3(M>1-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 

[DoD  Regulation  6010J-R,  Amdt  No.  13] 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Changes  to  the  CHAMPUS  DRG-Based 
Payment  System  and  Rscal  Year  1989 
Rates 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Final  rule. 

summary:  In  FR  Doc.  77-7834,  appearing 
in  the  Federal  Register  on  April  4, 1977, 
(42  FR  17972),  the  Office  of  the  Secretarj' 
of  Defense  published  its  regulation,  DoD 
6010.8-R,  "Implementation  of  the 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS)," 
as  Part  199  of  this  title.  DoD  Regulation 
6010.8-R  was  reissued  in  the  Federal 
Register  on  July  1. 1986  (51  FR  24008). 

This  final  rule  changes  the  proposed 
amendment  of  rule  which  was  published 
on  June  3. 1988  (53  FR  20576).  It  revises 
the  comprehensive  CHAMPUS 
regulation,  DoD  6010.8-R  (32  CFR  Part 
199),  pertaining  to  payment  for  inpatient 
hospital  services.  This  final  rule  changes 
the  CHAMPUS  DRG-based  payment 
system  which  was  implemented  on 
October  1, 1987.  Some  of  the  changes  are 
necessary  to  conform  to  recent  statutory 
changes  affecting  the  Medicare 
Prospective  Payment  System  (PPS)  upon 
which  the  CHAMPUS  DRG-based 
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payment  system  is  modeled.  Other 
changes  expand  the  scope  of  the 
CHAMPUS  DRG-based  payment 
system. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  for  inpatient  hospital 
admissions  occurring  on  or  after 
October  1. 1988. 

ADDRESS:  Office  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services.  (OCHAMPUS).  Office  of 
Program  Development.  Aurora.  CO 
80045-6900. 

For  copies  of  the  Federal  Register 
containing  this  notice,  contact  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington.  DC  20402.  (202]  783-3238. 

The  charge  for  the  Federal  Register  is 
$1.50  for  each  issue  payable  by  check  or 
money  order  to  the  Superintendent  of 
Documents. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  E.  Isaacson,  Office  of  Program 
Development,  OCHAMPUS.  telephone 
(303)  361^1005. 

To  obtain  copies  of  this  document,  see 
the  "Address"  section  above.  Questions 
regarding  payment  of  specific  daims 
under  the  CHAMPUS  DRG-based 
payment  system  should  be  addressed  to 
the  appropriate  CHAMPUS  contractor. 

SUPPLEMENTARY  INFORMATION:  On  June 

3. 1988,  we  published  a  proposed 
amendment  of  rule  to  modify  the 
CHAMPUS  DRG-based  payment  system 
which  was  implemented  on  October  1, 
1987.  This  rule  included  a  number  of 
changes  to  conform  to  statutory  or 
regulatory  changes  to  the  Medicare  PPS 
as  well  as  changes  to  expand  the 
CHAMPUS  DRG-based  payment  system 
to  alcohol/drug  abuse  services, 
children's  hospitals,  and  neonate 
services.  We  refer  the  reader  to  the 
proposed  rule  for  more  detailed 
explanations  of  the  proposed  changes  to 
the  CHAMPUS  DRG-based  payment 
system  and  the  implementing 
regulations  in  32  CFR  Part  199. 

We  provided  a  30-day  comment 
period  on  the  proposed  amendment  of 
rule.  This  final  nJe  announces  our 
decisions  on  the  issues  raised  by 
commenters  in  response  to  our  proposed 
rule. 

I.  Background 

A.  Summary 

In  1983,  Congreta  called  on  DoD  to 
establish  a  new  method  to  pay  hospitals 
for  inpatient  care  under  CHAMPUS.  to 
be  modeled  after  the  recently 
established  prospective  payment  system 
for  the  Medicare  program.  Rather  than 
just  paying  billed  charges,  the  new 
method  was  to  pay  fixed  rates  for 


particular  categories  of  medical  care, 
grouped  into  diagnosis-related  groups, 
or  DRGs.  This  Congressional  action  was 
followed  by  a  1966  law  giving 
CHAMPUS  the  practical  ability  to  adopt 
a  prospective  payment  method  by 
linking  hospital  participation  in 
Medicare  with  that  in  CHAMPUS. 

Paying  hospitals  on  the  basis  of 
prospectively  determined  amounts  per 
discharge  limits  the  financial  liability  of 
CHAMFUa  yet  at  the  same  time 
provides  fair  treatment  and  positive 
incentives  for  hospitals.  Instead  of 
paying  hospitals  whatever  they  charge 
for  whatever  services  they  provide, 
CHAMPUS  now  pays  hospitals  fixed 
rates  in  general  regardless  of  how  long 
the  patient  stays  or  how  many 
procedures  the  hospital  provides.  By 
paying  hospitals  according  to  DRGs,  this 
system  recognizes  the  different  amount 
of  resources  required  to  care  for  patients 
with  different  diagnoses,  demographic 
characteristics,  and  specific  procedures 
performed.  Hosptials  may  keep  the 
difference  between  the  amount  paid  for 
care  and  the  amount  it  cost  to  provide 
the  care.  Thus,  efficient  hosptials  have 
the  opportunity  to  enhance  their 
financial  position. 

On  September  1, 1987.  we  published  a 
final  rule  (52  FR  32992)  to  implement  the 
CHAMPUS  DRG-based  payment 
system.  On  September  15. 1987.  we 
published  an  amendment  to  the  final 
rule  (52  FR  34775)  which  contained  the 
final  adjusted  standardized  amounts 
(ASA).  This  was  followed  by  a  notice  on 
March  1, 1988,  (53  FR  6182)  which 
implemented  a  new  Grouper  Program 
and  the  resultant  revised  weights  and 
rates  as  well  as  certain  provisions  of  the 
1988  Department  of  Defense 
Appropriations  Act  which  exempted 
certain  services  from  the  CHAMPUS 
DRG-based  payment  system.  The 
regulations  governing  the  CHAMPUS 
DRG-based  payment  system  are  located 
in  32  CFR  Part  199. 

This  October,  Medicare  will  be 
entering  its  sixth  year  under  the  DRG 
payment  system  and  CHAMPUS  will  be 
entering  its  second.  It  has  been  found  to 
be  a  fair,  elective  method  for  paying  for 
quality  hospital  care. 

B.  Summary  of  Proposed  Amendment  to 

Rule 

In  the  proposed  rule  we  set  forth 
changes  which  would  be  effective  for 
the  second  year  of  operation  of  the 
CHAMPUS  DRG-based  payment  system 
beginning  un  October  1,  ig8a  Following 
are  the  major  changes  that  we  proposed 
to  make  to  the  system. 


1.  Exemption  of  Certain  Pediatric 
Services  From  the  CHAMPUS  DRG- 
Based  Payment  System 

We  proposed  that  discharges 
involving  pediatric  bone  marrow 
transplants,  children  determined  to  be 
HIV  seropositive,  and  pediatric  cystic 
fibrosis  be  exempt  from  the  CHAMPUS 
DRG-based  payment  system. 

2.  Reclassification  of  Areas  for  the 
Adjusted  Standardized  Amounts 

We  proposed  to  implement  three 
adjusted  standardized  amounts — for 
large  urban  areas,  other  urban  areas, 
and  rural  areas.  This  is  similar  to  the 
change  implemented  under  the  Medicare 
PPS  and  published  on  April  5. 1988  (53 
FR  11134),  which  provided  for  3  separate 
update  factors  to  be  applied. 

3.  Redesignation  Relating  to  Certain 
Rural  Areas 

We  proposed  to  adopt  the  changes 
made  for  the  Medicare  PPS  under  which 
certain  hospitals  in  rural  areas,  because 
of  their  proximity  to  urban  areas,  are 
redesignated  as  urban  hospitals. 

4.  Medicare  Cost-to-Charge  Ratio 

We  proposed  to  use  a  cost-to-charge 
ratio  more  closely  associated  with  our 
base  year.  The  ratio  we  will  use  was 
calculated  by  the  Health  Care  Financing 
Administration  (HCFA)  and  published 
in  the  Federal  Register  on  May  27, 1988. 

5.  Alcohol/Drug  Abuse  Services 

We  proposed  to  begin  coverage 
initially  deferred  for  alcohol/drug  abuse 
services  and  include  them  under  the 
CHAMPUS  DRG-based  payment 
system.  Generally,  payment  for  these 
services  would  be  made  using  the  DRGs 
in  use  under  the  Medicare  PPS  and  using 
weights  and  rates  developed  by 
CHAMPUS  and  published  in  this  final 
rule.  The  one  exception  to  the  Medicare 
approach  is  that  DRG  435.  which 
represents  the  majority  of  CHAMPUS 
alcohol/drug  abuse  cases,  would  be  split 
into  two  age  groups. 

6.  Children's  Hospitals 

We  proposed  to  begin  coverage 
initially  deferred  for  these  hospitals. 
Payment  to  these  hospitals  would  be 
made  under  the  CHAMPUS  DRG-based 
payment  system,  but  in  recognition  of 
the  higher  costs  of  care  in  these 
hospitals,  a  "children's  hospital 
differential"  would  be  developed  which 
would  be  used  to  increase  each  DRG- 
based  payment  to  children's  hospitals. 

7.  Neonate  Services 

We  proposed  to  begin  coverage 
initially  deferred  for  these  services. 
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When  incorporated  into  the  CHAMPUS 
DRG-based  payment  system,  payment 
for  these  services  would  take  into 
consideration  infants'  birthweights  as 
incorporated  in  the  Children's  DRGs 
(now  known  as  Pediatric  Modifled 
DRGs  or  PM-DRGs)  developed  by  the 
National  Association  of  Children's 
Hospitals  and  Related  Institutions 
(NACHRI).  We  also  proposed  to 
consider  modifying  the  outlier  policy  for 
these  services. 

8.  Outliers 

We  proposed  to  revise  our  outlier 
procedures  in  accordance  with  most  of 
the  changes  proposed  for  the  Medicare 
PPS  in  the  Health  Care  Financing 
Administration's  (HCFA)  May  27. 1988. 
proposed  rule. 

9.  Bum  (Jutliers 

We  proposed  to  use  the  Medicare  PPS 
bum  outlier  procedures  published  on 
April  5, 1988  (53  FR  11137). 

10.  Other  Minor  Changes  and 
Clarifications  to  the  Existing  Procedures. 

There  are  a  number  of  minor  changes 
or  clarifications  to  the  provisions 
currently  in  the  CHAMPUS  regulation 
which  we  proposed.  These  are: 

— We  proposed  to  use  the  new 
Grouper  Program  used  under  the 
Medicare  PPS  beginning  October  1, 1988. 

— We  proposed  to  use  the  same 
update  factors  used  by  Medicare. 

— We  proposed  to  use  a  revised 
formula  for  calculating  the  indirect 
medical  education  adjustment  factor  to 
reflect  the  revisions  made  in  the 
Medicare  formula. 

— We  proposed  that  the  per  diem  cost- 
sharing  amount  for  benericiaries  other 
than  dependents  of  active-duty  members 
include  an  amount  to  recognize 
hospitals'  costs  for  capital  and  direct 
medical  education. 

—We  proposed  to  eliminate  the 
requirement  that  a  hospital's  request  for 
payment  of  capital  and  direct  medical 
education  costs  be  submitted  to  the 
CHAMPUS  contractor  within  three 
months  of  the  end  of  the  hospital's 
Medicare  cost-reporting  period. 

— We  proposed  clarifications  to  the 
defmitions  of  "total  inpatient  days"  and 
"total  CHAMPUS  inpatient  days"  which 
are  required  on  hospitals'  requests  for 
capital  and  direct  medical  education 
payments. 

We  clarified  how  the  percentage 
reductions  for  capital  payments  which 
are  required  under  the  Medicare  PPS 
will  be  applied  under  the  CHAMPUS 
DRG-based  payment  system. 

— We  proposed  to  use  the  wage  index 
amounts  published  for  the  Medicare  PPS 
in  their  proposed  rule  for  FY  1989. 


— We  clarified  a  cross-reference 
regarding  our  intention  that  hospital- 
based  professionals  are  to  be 
reimbursed  using  the  allowable  charge 
methodology. 

C.  Congressional  Action  on  Children's 
Hospitals  and  Neonatal  Care. 

In  June  1988,  the  House 
Appropriations  Committee  reported  that 
although  DoD's  preliminary  progress  is 
encouraging,  the  Committee  has 
retained  its  provision  to  exclude 
neonatal  care  and  children's  hospitals 
from  the  CHAMPUS  PPS.  (See  House 
Report  No.  100-681. 100th  Congress.  2nd 
Session,  page  34.) 

The  Senate  Appropriations 
Committee,  however,  permits  inclusion 
of  these  categories  once  the  Department 
of  Defense  has  resolved  certain 
inequities  (H.R.  4781. 100th  Congress. 
2nd  Session,  page  86). 

The  proposed  mle  changes  on 
children's  hospitals  and  neonates  set 
forth  in  the  June  3. 1988  Notice  were 
consistent  with  Senate  direction. 
However,  because  Congressional  intent 
is  still  unclear,  we  intend  to  separately 
publish  the  ^al  rule  changes  for  these 
services  in  the  near  future  in  order  to 
allow  consideration  of  further 
developments  in  Congress  regarding  this 
matter. 

D.  Number  and  Types  of  Public 
Comments 

We  received  a  total  of  33  individual 
comments  on  the  proposed  mle.  The 
types  and  volume  of  commenters  were 
as  follows: 

— National  Hospital  Associations — 5 
— National  Medical  Associations — 3 
— Other  National  Associations — 2 
— Hospitals — 22 
Other  Healthcare  Organizations — 1 

We  received  a  number  of  general 
comments  which  do  not  relate  to  any 
specific  provision  of  our  proposed  mle. 
but  relate  to  our  proposed  changes  as  a 
whole  and  our  implementation  plans  for 
them.  We  will  address  those  comments 
here  before  we  respond  to  the  comments 
regarding  specific  sections  of  our 
proposed  rule. 

In  the  proposed  mle  we  stated  that 
"the  procedures  *  *  *  are  to  be 
applicable  to  all  discharges  occurring  on 
or  after  October  1. 1988."  Although  we 
did  not  receive  any  conunents  on  this. 
we  are  modifying  the  effective  date  for 
this  mle  to  be  for  admissions  occurring 
on  or  after  October  1. 1988.  Accordingly, 
hospitals  will  be  reimbursed  for  these 
services  under  the  same  payment 
methodology  they  expected  to  be  used 
when  the  patient  was  admitted.  In 
addition,  since  certain  of  these  services 


previously  excluded  from  the  DRG 
system  may  have  already  involved  an 
interim  billing  prior  to  the  effective  date, 
it  would  be  administratively  difficult, 
and  fiscally  unfair  to  hospitals,  to 
attempt  to  reconcile  the  total  payments 
with  the  DRG-based  allowed  amounts. 

Several  commenters  suggested  that 
implementation  of  the  proposed  changes 
should  be  postponed  for  one  year  until  a 
study  of  the  potential  impact  can  be 
conducted. 

This  was  a  common  comment  overall 
and  specific  to  certain  aspects.  We  think 
delay  in  the  implementation  of  these 
changes  is  uimecessary  for  two  reasons. 
First,  a  number  of  the  changes  (e.g..  the 
reclassification  of  the  areas,  bum 
outliers,  etc.]  already  have  been 
implemented  under  the  Medicare  PPS  or 
will  be  implemented  effective  October  1, 
1988.  Thus,  hospitals  are  already 
adjusting  to  these  changes  under 
Medicare  and  the  inclusion  of  them  for 
CHAMPUS  will  result  in  a  marginal 
increase  in  workload  for  hospitals.  In 
fact,  these  changes  may  result  in  a 
decrease  in  workload  for  hospitals, 
since  they  will  not  have  to  maintain  two 
distinct  payment  systems  for 
government  beneficiaries  in  these  areas. 
Second,  the  purpose  of  delay  is  stated  to 
be  to  allow  OCHAMPUS  time  to  study 
those  changes  which  end  exemptions 
under  our  DRG-based  payment 
system — i.e..  the  Inclusion  of  alcohol/ 
dmg  abuse  services.  However,  that  is 
precisely  what  we  intended  when  we 
delayed  implementation  of  these  areas 
last  year,  and  we  have  accomplished 
just  that  during  the  past  year.  The 
RAND  Corporation  has  studied  this 
under  a  contract  with  the  Department  of 
Defense  and  we  have  analyzed  their 
results.  We  think  that  the  alcohol/dmg 
abuse  approach  is  equitable  to  hospitals 
and  acceptable  to  the  government. 

Several  commenters  suggested  that 
the  comment  period  on  the  proposed 
mle  should  be  no  less  than  60  days. 

The  comment  period  conforms  to 
statutory  requirements,  and  we  believe 
it  is  adequate  to  permit  interested 
parties  to  consider  the  proposed  mle 
and  provide  substantive  comments.  We 
have  also  had  a  number  of  meetings 
with  interested  parties  regarding  the 
issues  contained  in  our  proposed  mle. 
These  meetings  have  provided  the 
opportunity  to  share  information  and 
facihtate  meaningful  input  on  the 
proposed  mle.  Additionally,  we 
received,  and  have  considered,  a 
number  of  comments  well  after  the 
official  close  of  the  comment  period.  As 
a  result,  the  comment  period  was 
effectively  significantly  longer  than 
thirty  days.  Lastly,  we  have  received  no 
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indication  tliat  additional  comments 
would  have  been  received,  or  additional 
issues  raised,  had  the  comment  period 
been  longer. 

Several  commenters  suggested  that 
the  proposed  weights  and  rates  should 
be  published  more  than  30  days  in 
advance. 

We  do  not  believe  this  is  necessary. 
Hospitals  were  given  the  same  SQ-day 
advance  notice  last  year  when  the 
changes  were  more  significant.  The  final 
weights  and  rates  are  attached  to  this 
final  rule  for  information  (Tables  1  and 
2). 

One  commenter  suggested  that  a 
standard  pricer  program  which  does  not 
vary  by  Fiscal  intermediary  should  be 
made  available  to  all  vendors  and 
hospitals.  The  commenter  believed  that 
this  "would  go  far  toward  eliminating 
the  confusion  that  exists  in  current 
CHAMPUS  billing  systems." 

Unlike  Medicare.  CHAMPUS  does  not 
have  a  uniform  processing  system 
among  our  fiscal  intermediaries.  Each  FI 
is  allowed  to  develop  its  own  system  to 
process  claims,  and  these  systems  are 
proprietary.  As  a  result,  it  would  be 
impossible  for  us  to  develop  a  standard 
pricer  program  which  would  be 
compatible  with  each  FI's  system  or 
which  vendors  and  hospitals  could 
obtain.  Nor  is  this  necessary  for  vendors 
and  hospitals,  since  our  DRG-based 
payment  system  essentially  requires  no 
changes  in  the  providers'  billing 
systems.  In  fact,  since  there  are  no 
required  changes,  we  aren't  aware  that 
any  confusion  exists.  Moreover,  we  do 
know  that  some  software  vendors  have 
developed  pricer  programs  for  the 
CHAMPUS  DRG-based  payment 
system,  and  these  are  available  to 
hospitals  which  wish  to  use  them. 

One  conunenter  suggested  CHAMPUS 
should  pay  on  a  reasonable  cost  basis 
for  DRGs  in  which  an  individual 
hospital  has  fewer  than  ten  cases  in  the 
base  year. 

We  don't  see  that  anything  could  be 
gained  from  this — certainly  such  a 
procedure  has  not  been  adopted  under 
other  DRG-based  payment  systems.  We 
think  the  payment  amounts  under  the 
CHAMPUS  DRG-based  reimbusement 
system  are  reasonable.  Since 
CHAMPUS  has  a  relatively  limited 
number  of  admissions  to  most  hospitals, 
this  would  effectively  negate  our  DRG- 
based  reimsbursement  system  and  the 
incentives  for  efficiency  it  creates  which 
we  discussed  in  last  year's  rules. 

One  commenter  was  concerned  that 
CHAMPUS  was  considering  rebasing 
rates  at  this  time,  since  this  would 
penalize  efficient  hospitals  for  their  cost 
cutting  efforts. 


We  fully  agree  with  this  comment, 
and  we  do  not  intend  to  rebase  our  rates 
at  this  time.  However,  we  do  intend  to 
recalibrate  the  rates  using  the  same 
database.  We  believe  this  is  necessary 
as  a  result  of  several  major  policy 
changes  in  this  rule  which  will  affect  the 
adjusted  standardized  amounts.  These 
are  the  inclusion  of  alcohol/drug  abuse 
and  psychiatric  services  under  the 
CHAMPUS  DRG-based  payment 
system,  and  the  refinement  of  the  outlier 
payment  policies  and  thresholds. 

One  commenter  suggested  that  a 
disproportionate  share  adjustment 
should  be  adopted  under  the  CHAMPUS 
DRG-based  payment  system. 

This  was  discussed  in  last  year's  rule, 
and  our  position  is  unchanged.  Since 
CHAMPUS  has  no  disproportionate 
share  adjustment,  we  use  a  higher 
indirect  medical  education  adjustment 
formula  to  compensate.  Beginning 
October  1, 1988,  we  will  use  the  formula 
which  is  to  be  effective  for  Medicare  as 
of  October  1. 1990,  i.e..  once  the 
disproportionate  share  adjustment  is 
eliminated. 

Some  conunenters  suggested  that  a 
provision  for  prompt  payment  of 
CHAMPUS  claims  by  fiscal 
intermediaries  should  be  adopted. 

For  a  number  of  years  CHAMPUS  has 
had  a  provision  for  prompt  payment  of 
CHAMPUS  claims  by  our  fiscal 
intermediaries.  Specifically,  we  require 
that  a  minimum  of  seventy-five  (75) 
percent  of  all  claims  and  adjustment 
claims  processed  shall  be  completed 
within  twenty-one  (21)  calendar  days 
from  the  date  of  receipt.  We 
continuously  monitor  and  emphasize 
this  requirement,  and  it  is  tied  to 
financial  incentives  in  each  fiscal 
intermediary's  contract.  In  fact,  our  FIs 
are  currently  processing  more  than  83 
percent  of  the  claims  within  twenty-one 
days. 

A  number  of  commenters  suggested 
that  the  study  results  from  the  RAND 
Corporation  should  be  made  available. 
This  has  been  our  intention  all  along 
and  the  report  will  shortly  be  available. 

Below  we  briefly  summarize  each  of 
the  major  provisions  of  the  proposed 
amendment  of  rule  on  which  we 
received  conunents  and  provide  an 
analysis  of  the  comments  and  our 
responses.  We  have  also  provided  a 
reference  to  each  provision's 
designation  in  the  proposed  regulation. 
Section  IX  of  this  preamble  summarizes 
the  changes  we  are  making  to  the 
regulation  as  a  result  of  the  comments 
we  received.  We  received  no  comments 
on  many  of  our  proposed  changes,  and 
we  will  not  addieM  those  changes 
unless  we  are  making  some  further 
change  or  clarification  on  our  own. 


II.  Exemption  of  Certain  Pediatric 
Services  From  the  Champus  DRG-Based 
Payment  System  (Sections 
199.14<a)((1)fu)(C)(0).  [9],  and  [10)] 

Discharges  involving  pediatric  bone 
marrow  transplants,  children 
determined  to  be  HIV  seropositive,  and 
pediatric  cystic  fibrosis  will  continue  to 
be  exempt  from  the  CHAMPUS  DRG- 
based  payment  system. 

Comment — The  exemptions  should  be 
expanded  to  all  transplant  procedures 
including  heart,  lung,  liver,  and  kidney. 

Response — We  have  already 
exempted  heart  and  liver  transplants 
and  lung  transplants  are  not  covered  by 
CHAMPUS.  Kidney  transplants  are 
subject  to  our  DRG-based  payment 
system,  but  we  have  very  few  of  them 
since  most  are  covered  under  Medicare. 
Moreover,  kidney  transplants  have  been 
an  accepted  medical  practice  for 
sufficient  time  so  that  procedures  and 
charges  are  stabilized,  and  the  DRG- 
based  payment  amounts  accurately 
reflect  average  costs, 

III.  Redesigoation  of  Certain  Rural 
Hospitals  As  Urban  Hospitals 

Certain  rural  hospitals  which  have 
been  so  identified  by  Medicare  will  be 
paid  at  the  higher  urban  adjusted 
standardized  amount. 

Comment — Which  urban  ASA  will  be 
used  for  these  rural  hospitals — large 
urban  or  other  urban? 

Response — Medicare  has 
redesignated  the  rural  hospitals  because 
they  meet  certain  conditions  and  are 
adjacent  to  urban  areas.  The  urban  ASA 
to  be  used  will  be  the  one  used  for  the 
adjacent  urban  area,  and,  where  the 
rural  area  is  adjacent  to  more  than  one 
urban  area,  the  ASA  for  the  urban  area 
to  which  the  most  workers  commute  will 
be  used. 

IV.  Alcohol/Drug  Abuse  Services 
(Sections  199.4(e)(4)(i).  199.4(e)(4)(ii)(A), 
and  199.14(a)(lHi)(A)) 

Payment  for  alcohol/drug  abuse 
services,  in  all  hospital  settings 
including  specialty  hospitals  and  units, 
would  be  made  using  the  DRGs  in  use 
under  the  Medicare  PPS  and  using 
weights  and  rates  based  on  the 
CHAMPUS  database.  DRG  435  would  be 
split  into  two  age-based  DRGs. 

Comment — ^The  proposed  rule  states 
that  for  rehabilitative  care  "coverage 
during  a  single  benefit  period  is  limited 
to  no  more  than  one  inpatient  stay  in 
hospitals  subject  to  the  CHAMPUS 
DRG-based  payment  system  *  *  *." 
Currently  CHAMPUS  allows  up  to  21 
days  of  rehabilitative  care  during  a 
benefit  period,  regardless  of  the  number 
of  admissions  involved.  If  a  beneficiary 
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leaves  against  medical  advice,  the  stay 
will  be  less  than  21  days — often 
significantly  less — and  prohibition  of  a 
subsequent  admission  would  be 
reducing  the  benefit. 

Response — ^This  revision  was  not 
intended  to  be  a  change  in  the  actual 
benefit  for  rehabilitative  care  but  was 
simply  a  provision  to  recognize  that 
length-of-stay  is  irrelevant  under  DRG- 
based  payments.  The  intent  of  the 
current  policy  and  of  the  revision  is  that 
only  one  full  rehabilitative  stay  should 
be  covered  during  a  benefit  period,  but 
we  agree  that  the  revision  as  written 
could  reduce  the  benefit  in  cases  where 
the  beneficiary  leaves  the  hospital 
before  the  end  of  the  treatment  period. 
All  cases  where  the  beneHciary  leaves 
against  medical  advice  will  be  classified 
into  DRG  433,  and  this  would 
incorporate  all  those  cases  where  the 
beneficiary  leaves  the  hospital  early. 
Therefore,  we  are  revising  the  regulatory 
language  to  exempt  all  stays  which 
group  into  DRG  433  from  the  limit  of  one 
stay  per  benetit  period. 

Additionally.  CHAMPUS  is  currently 
planning  an  independent  review  of  the 
overall  beneflt  available  for  the 
treatment  of  both  substance  abuse  and 
alcohol  addiction.  Based  upon  the 
results  of  this  effort,  future  refinement  in 
the  reimbursement  methodology  may  be 
necessary. 

Comment— DRG  435  will  be  divided 
into  two  age-based  DRGs,  but  it  is  not 
clear  which  DRG  will  include  patients 
who  are  21  years  old. 

Response— DRG  900  will  be  for 
beneficiaries  21  years  old  and  younger, 
while  DRG  901  will  be  for  beneficiaries 
older  than  21. 

Comment — A  number  of  commenters 
opposed  payment  under  the  CHAMPUS 
DRG-based  payment  system  for 
inpatient  alcohol  and  drug  abuse 
services  delivered  to  CHAMPUS 
beneficiaries  in  PPS-exempt  hospitals 
and  distinct  part  hospital  units,  and  also 
in  alcohol  and  drug  abuse  hospitals  and 
distinct  part  units.  They  contended  that 
current  DRGs  do  not  adequately  capture 
or  reflect  legitimate  differences  in 
treatment  practices  and  resource  use  in 
exempt  and  specialty  alcohol  and  drug 
abuse  facilities  and  units. 

Response — Last  year  when  Medicare 
issued  its  final  rule  to  include  coverage 
of  alcohol/drug  abuse  cases  under 
DRGs  this  same  concern  was  addressed. 
HCFA  indicated  that  there  was  a 
diversity  of  medical  opinion  regarding 
the  efficacy  of  various  treatment 
practices  and  that  evidence  had  not 
been  presented  that  some  treatments  are 
the  optimum  or  preferred  or,  conversely, 
that  other  treatment  modalities  are 


ineffective  and,  therefore,  should  be 
deemed  noncovered. 

HCFA  further  indicating  that  there  is 
as  much  diversity  in  treatment  patterns 
and  modalities  among  specialized 
alcohol/drug  hospitals  and  units  as 
there  is  between  prospective  payment 
hospitals  and  specialized  facilities  and 
that,  in  the  face  of  such  diversity,  it  is 
neither  necessary  nor  appropriate  to 
preserve  old  payment  distinctions  or  to 
establish  new  ones.  (52  PR  33038] 

Nevertheless,  we  believe  that  valid 
arguments  have  been  made  to  reimburse 
all  services  in  psychiatric  specialty 
hospitals  under  the  same  procedures. 
Therefore,  we  have  decided  that  DRG- 
based  payments  will  apply  only  to 
alcohol/drug  abuse  services  provided  in 
a  general  hospital  setting  (scatter  beds) 
and  alcohol  and  drug  abuse  hospitals 
and  distinct  units,  while  alcohol/drug 
abuse  services  provided  in  psychiatric 
specialty  hospitals  and  units  will  be 
reimbursed  under  the  mental  health 
reimbursement  procedures  (a  final  rule 
on  these  procedures  is  being  published 
separately). 

It  should  be  noted  that  with  this 
change  in  coverage  of  alcohol/drug 
abuse  cases  in  psychiatric  faciHties 
along  with  the  changes  in  the  outlier 
policy  of  last  year  and  other  technical 
adjustments,  payment  for  those  alcohol/ 
drug  abuse  cases  remaining  under  the 
DRG  system  will  reflect  about  the  same 
reduction  from  charges  as  other  DRG 
system  cases.  This  differs  from  the 
impact  projected  in  the  notice  of 
proposed  rule  making,  which  stated  that 
implementation  of  DRG-based 
reimbursement  would  result  in  no 
reduction  in  total  payment  for  these 
services.  Nevertheless,  when  alcohol/ 
drug  abuse  cases  in  psychiatric 
hospitals  are  also  considered,  the 
overall  reimbursement  for  these  cases  in 
both  payment  systems  is  substantially 
above  the  average  DRG  impact. 

Comment — It  is  premature  to  institute 
a  DRG  payment  system  for  alcohol/drug 
abuse  services  for  all  ages  of  CHAMPUS 
beneficiaries  with  the  only 
accommodation  being  the  splitting  of 
DRG  435  into  two  age  groups. 

Response — We  disagree.  As  promised 
in  last  year's  final  rule,  we  have  spent 
the  past  year  studying  the  effect  of  DRG- 
based  payments  on  alcohol/drug  abuse 
services.  As  a  result  of  this  study,  which 
incorporated  the  results  of  the  RAND 
Corporation  analysis,  we  concluded 
that,  with  the  exception  of  DRG  435, 
application  of  our  DRG-based  payment 
system  to  alcohol/drug  abuse  services 
would  result  in  equitable  payments  for 
these  services.  Moreover,  in  light  of  our 
decision  to  apply  the  DRG-based 
payments  only  to  those  services 


provided  in  general  hospital  settings  and 
alcohol/drug  abuse  hospitals  and 
distinct  units,  we  are  actually 
implementing  a  system  essentially 
identical  to  Medicare's,  upon  which  our 
entire  DRG-based  payment  system  is 
modeled. 

Commenr— CHAMPUS  did  not  consult 
the  alcohol  and  drug  treatment  industry 
about  the  study  results  or  the  impact  of 
the  proposed  changes. 

Response — ^That  is  the  purpose  of 
publishing  a  proposed  rule — to  solicit 
comments  from  the  industry  and  from 
other  interested  entities. 

Comment — The  proposal  would 
underpay  specialty  hospitals  and 
overpay  treatment  in  medical-surgical 
beds.  This  would  redistribute  payments 
from  specialty  hospitals  to  general 
hospitals. 

Response — The  DRG  system 
distinguishes  by  type  of  care  and  not  by 
type  of  hospital.  As  stated  previously. 
Medicare  found  it  inappropriate  to 
establish  payment  distinctions  between 
alcohol/drug  specialty  hospitals  and 
general  hospitals  for  such  care. 

Comment — Assuming  the  DRG 
weights  are  similar  to  the  weights 
established  by  the  Medicare  Program, 
this  will  result  in  substantial  losses  to 
some  hospitals. 

Response — Just  as  for  all  DRG-based 
payments,  those  hospitals  which  provide 
services  efficiently  will  fare  better  than 
inefficient  hospitals.  That  is  one  of  the 
primary  incentives  behind  DRG-based 
payments,  and  we  think  this  is  a 
positive,  rather  than  a  negative,  aspect 
of  this  payment  system. 

Comment— The  position  CHAMPUS 
has  taken  is  contradictor>'  to  the  results 
of  the  RAND  Corporation  study  which 
indicated  these  services  should  be 
exempt. 

Response — This  is  incorrect.  The 
RAND  Corporation  study  did  not 
indicate  that  these  services  should  be 
exempt  and  reported  that  alcohol/drug 
abuse  admissions  under  CHAMPUS 
appear  to  be  relatively  homogeneous. 

Comment — The  proposal  to  split  DRG 
435  based  on  age  should  be  made  by 
increasing  the  relative  weight  of  the 
DRG.  The  proposed  split  of  this  DRG  by 
the  fiscal  intermediary  will  result  in 
unnecessary  administrative  duties  for 
the  provider  and  intermediary. 

Response — We  are  splitting  this  DRG 
because  our  data  indicates  that  there  is 
a  clear  dichotomy  in  the  costs  of  treating 
older  and  younger  patients  who  are 
grouped  into  this  DRG.  Increasing  the 
relative  weight  of  this  DRG  would  not 
recognize  this  difference — it  would 
either  consistently  overpay  or  underpay 
one  group  depending  on  how  high  the 
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relative  weight  is  set.  Moreover,  since 
patient  age  is  already  always  on 
CHAMPUS  claims,  this  split  with  create 
little  additional  administrative  work  for 
the  fiscal  intermediaries  and  no 
additional  work  for  providers. 

V.  Children's  Hospitals  (Section 
199.14(a)(l)fiii)(E)(#)) 

Implementation  of  this  area  has  been 
postponed  and  a  separate  final  rule  will 
be  published  in  the  near  futiu%. 

VI.  Neonate  Services  (Sections 
199.14(a)(l)ri)(A)  and 
199.14(a)(l)(i)(B)(l)) 

Implementation  of  this  area  has  been 
postponed  and  a  separate  final  rule  will 
be  published  in  the  near  future. 

Vn.  Outliers  (Sections 
199.14(a)(l)(Ui)(E)(l). 
199.14(a)(l)(iii)(E)(l)(i)(bb).  and 
199.14(a)(l)(iii)(E)(l)(u)) 

The  outlier  policy  is  changed  to 
increase  the  outlier  thresholds,  but 
retain  the  higher  marginal  cost  factor  for 
cost  outliers,  and  to  give  precedence  to 
whichever  type  of  outlier  results  in  the 
greater  payment. 

Comment — The  outlier  thresholds 
applied  under  Medicare  are  not 
necessarily  appropriate  for  CHAMPUS. 
CHAMPUS  should  develop  a  separate 
outlier  policy  based  on  the  CHAMPUS 
population  only. 

Response — We  agree  that  the  actual 
threshold  amounts  applied  under 
Medicare  are  not  appropriate  for 
CHAMPUS  because  of  the  differences  in 
patient  populations.  However,  we  think 
that  the  procediuvs  and  policies 
established  by  Medicare  for  calculating 
cost  and  long-stay  outlier  thresholds  are 
reasonable  and  that  the  policies  should 
continue  to  be  the  same  for  both  the 
Medicare  PPS  and  for  the  CHAMPUS 
DRG-based  payment  system.  Of  course, 
the  actual  thresholds  used  under  our 
system  will  be  different  from 
Medicare's,  since  we  will  use  the 
CHAMPUS  database  to  calculate  the 
thresholds.  In  addition,  unlike  Medicare, 
we  use  short-stay  outliers  as  well.  The 
short-stay  outlier  policy  remains 
unchanged. 

Comment — ^The  thresholds  should  be 
lower  and  total  payments  should  be 
higher,  since  CHAMPUS  has  few 
patients  and  civilian  hospitals  tend  to 
get  a  selective,  referred  population  of 
sicker  patients. 

Response — We  don't  agree  that 
lowering  the  thresholds  and  raising  the 
payments  is  necessary.  For  the  most 
part,  treatment  of  CHAMPUS 
beneficiaries  at  military  treatment 
facilities  is  determined  based  on  the 
services  available  rather  than  the 


condition  of  the  individual  patients. 
Moreover,  any  tendency  toward  sicker 
patients  will  be  reflected  in  the  ASAs 
calculated  from  the  CHAMPUS 
database.  If,  in  fact,  civilian  hospitals 
are  treating  sicker  CHAMPUS  patients, 
the  ASAs  will  be  higher,  and  this,  in 
turn,  will  automatically  increase  outlier 
payments  proportionately. 

Comment — The  outlier  per  diem  rates 
should  be  increased  to  90%  (for  cost 
outliers)  and  75%  (for  day  outliers). 

Response — We  have  increased  the 
marginal  cost  factor  for  cost  outliers  in 
accordance  with  those  used  in  the 
Medicare  PPS,  and  we  think  the 
rationale  provided  by  the  Health  Care 
Financing  Administration  for  making 
these  changes  is  equally  applicable  to 
CHAMPUS.  We  don't  think  further 
increases  are  justified. 

Comment— CHAMPUS  should  make 
interim  payments  for  outliers. 

Response — We  agree.  There  are  cases 
which  involve  either  long-stay  or  cost 
outliers  for  which  we  believe  interim 
payments  are  justified.  Accordingly,  we 
will  make  interim  payments  on  certain 
claims  if  the  following  conditions  are 
met: 

1.  The  claim  must  qualify  as  either  a 
long-stay  or  cost  outlier. 

2.  The  billed  charge  for  the  interim  bill 
must  not  be  less  than  $90,000  nor  greater 
than  $99,999.99. 

3.  Multiple  claims  for  single 
individuals  must  be  submitted  in 
chronological  order. 

In  submitting  interim  bills,  hospitals 
must  ensure  that  the  parameters  in 
condition  2  are  met.  Moreover,  it  will  be 
imperative  that  hospitals  ensure  that,  in 
cases  where  interim  bills  have  been 
submitted,  the  final  bill  is  annotated  as 
such. 

Comment — The  threshold  has  been 
increased  by  100%  and  will  result  in 
additional  financial  burden  being  placed 
on  the  hospital. 

Response — The  threshold  for  both 
long-stay  and  cost  outliers  has  been 
increased,  but  not  by  100%  for  long-stay 
outliers.  Even  so,  just  as  Medicare  has 
done,  we  have  simultaneously  increased 
the  marginal  cost  factor  for  cost  outliers. 
Also,  instead  of  always  giving 
precedence  to  day  outliers,  the  outlier 
which  results  in  the  greater  payment 
will  take  precedence.  The  net  effect  of 
these  changes  is  likely  to  be  to  increase 
the  number  of  cases  which  qualify  as 
cost  outliers,  and  the  payment  amounts 
to  cost  outliers,  thereby  better 
recognizing  high  cost  cases.  These 
changes  are  not  likely  to  result  in 
additional  financial  burden  on  hospitals. 
It  is  noteworthy  to  point  out  that  unlike 
Medicare,  we  are  not  using  hospital- 
specific  cost-to-charge  ratios  to 


determine  cost  outlier  payments.  The 
relatively  small  number  of  CHAMPUS 
cost  outlier  cases  and  the  fact  that  they 
are  located  largely  in  areas  with  cost-to- 
charge  ratios  below  the  national 
average,  makes  use  of  a  national  ratio 
an  appropriate  approach. 

VIII.  Other  Minor  Changes  and 
Clarifications  to  the  Existing  Procedures 

A.  Grouper  Program  (Section 
199.14(ani)(i)(A)) 

The  CHAMPUS  DRG-based  payment 
system  will  use  the  most  recently 
available  grouper  for  the  Medicare  PPS. 

There  is  a  typographical  error  on  the 
eleventh  line  of  the  middle  column  on 
page  20581  of  the  proposed  rule.  It  states 
that  "we  are  proposing  to  use  the  FY 

1988  Medicare  Grouper  beginning 
October  1, 1988."  It  should  be  the  FY 

1989  Medicare  Grouper. 

B.  ASA  Update  Factor  (Section 
199.14(a)(l)(iii)(F)) 

CHAMPUS  will  use  the  same  update 
factors  used  for  the  Medicare  PPS. 

Comment — HCFA's  calculation  of  the 
market  basket  is  erroneous.  CHAMPUS 
should  recalculate  the  hospital  market 
basket  to  reflect  properly  wage  and 
salary  costs.  Update  factors  should 
refiect  the  full  market  basket  inflation 
index. 

Response — We  think  it  is  important 
that  the  government  promulgate  a 
uniform  DRG  update  factor  for  both 
ORG  systems.  Medicare  and 
CHAMPUS.  Congress  establishes  this 
factor  each  year  after  considering  input 
from  PROPAC,  the  health  care  industry, 
and  HCFA.  HCFA  will  be  evaluating  the 
appropriateness  of  the  market  basket 
components  in  the  future.  The  review 
will  not  be  limited  to  one  component  but 
will  cover  the  market  basket  as  a  whole, 
since  changes  in  one  component  could 
be  offset  by  opposite  changes  in  other 
components. 

C.  Submission  of  Request  for  Payment 
of  Capital  and  Direct  Medical 
Education  Costs  (Section 
199.14(a)(l)liii)(G)(3)) 

CHAMPUS  will  reimburse  hospitals 
for  CHAMPUS"  share  of  their  capital 
and  direct  medical  education  expenses 
annually  based  on  a  request  submitted 
from  the  hospital.  The  requirement  that 
such  requests  must  be  submitted  within 
ninety  (90)  days  of  the  end  of  the 
hospital's  Medicare  cost  reporting 
period  has  been  eliminated. 

We  want  to  emphasize  that  hospitals 
are  still  required  to  submit  a  request  for 
payment  in  order  to  be  reimbursed  for 
capital  and  direct  medical  education 
costs.  Our  proposed  rule  only  changed 


Federal  Register  /  Vol.  53.  No.  169  /  Wednesday.  August  31.  1988  /  Rules  and  Regulations      33467 


the  requirement  involving  the  deadline 
for  submitting  the  request. 

Comme/7/— CHAMPUS  should 
introduce  some  kind  of  interim  payment 
or  pay  interest  on  capital/DME 
payments. 

Response — ^The  payments  for  these 
items  will  be  su^iciently  small, 
particularly  relative  to  total  hospital 
revenues,  that  the  administrative  cost  of 
more  frequent  payments  is  not  justified. 
Moreover,  CHAMPUS  does  not  have 
hospital  cost  information  with  which  to 
formulate  accurate  estimates  of  interim 
payments  for  capital  and  direct  medical 
education.  Nor  do  we  have  the  authority 
to  pay  interest  on  these  costs. 

D.  Clarification  of  Total  Inpatient  Days 
and  CHAMPUS  Inpatient  Days  (Section 
199.14(a)(l)(iii)(G)(3](vi)  and 
199.14(a)(l)(iii)(G)(J)(wil) 

Payment  for  capital  and  direct 
medical  education  will  be  based  on  the 
ratio  of  CHAMPUS  inpatient  days  to 
total  inpatient  days.  TTiese  two  items 
have  been  clarified  to  ensure 
understanding  that  they  apply  only  to 
days  in  units  subject  to  the  CHAMPUS 
DRG-based  payment  system. 

Comment — CHAMPUS  should  use  a 
real  cost  finding  methodology  or  use  a 
different  ratio— e.g..  CHAMPUS  PPS- 
related  charges  to  total  charges. 

Response — ^The  per  diem  capital 
payment  policy  provides  reasonable 
payments  for  capital  and  direct  medical 
education  costs,  is  consistent  with  the 
current  Medicare  capital  per  diem 
payment  methodology  for  routine  costs, 
and  results  in  minimal  reporting 
requirements  for  hospitals.  A  cost- 
fmding  method  similar  to  Medicare's 
cost  reporting  mechanism  is  not  in 
hospitals'  interests,  because  it  would 
burden  them  with  extensive  reporting 
requirements  for  CHAMPUS  patients,  a 
payer  that  generally  accounts  for  a  very 
small  percentage  of  each  hospital's  total 
revenues.  The  method  based  on  days  is 
preferable  to  the  second  alternative — 
payments  based  on  the  ratio  of 
CHAMPUS  charges  to  total  charges— 
since  CHAMPUS  days  relate  soley  to 
CHAMPUS  beneficiaries  while 
CHAMPUS  charges  may  reflect  cost- 
shifting  &om  other  patients. 

Comment — Reimbursement  for  capital 
and  direct  medical  education  costs  is  to 
be  made  only  for  units  subject  to  DRG 
reimbursement.  This  precludes 
providers  from  receiving  reimbursement 
for  capital  and  direct  medical  education 
costs  associated  with  exempt  units.  We 
suggest  that  inpatient  days  provided  in 
units  not  subject  to  DRG  reimbursement 
also  be  included  in  this  computation. 

Response — ^This  is  not  correct. 
CHAMPUS  payments  for  units  exempt 


from  the  CHAMPUS  DRG-based 
payment  system  continue  to  be  made 
based  on  the  hospital's  billed  charges. 
Capital  and  direct  medical  education 
expenses  are  two  of  many  items  which 
comprise  a  hospital's  charges. 

E.  Percentage  Reductions  in  Capital 
Payments  (Section 
199.14(a)(l)(iii)(G)(l]] 

Capital  payments  imder  the 
CHAMPUS  DRG-based  payment  system 
will  be  reduced  according  to  the 
statutorily-required  reductions  under  the 
Medicare  PPS. 

Comment — Any  reduction  in  payment 
for  capital  is  inappropriate  since  this  is 
a  fixed  cost  and  not  subject  to  incentive- 
based  controls. 

Response — Just  as  for  the  update 
factor,  the  capital  reduction  percentages 
are  congressionally-established  for 
Medicare.  As  a  similar  government 
program,  we  think  it  is  important  to 
comply  with  these  requirements. 

Comment— ?}i\i.L.  lOQ-119,  the  Debt 
Limit  Extension  Act,  provides  that  the 
capital  payment  reduction  used  under 
Medicare  for  October  1, 1987,  through 
November  20, 1987,  is  to  be  3.5  percent 
rather  than  7  percent.  Since  CHAMPUS 
is  following  Medicare  in  this  area,  this 
change  should  be  made. 

Response — We  agree,  and  we  will 
make  the  necessary  change.  Actually, 
this  will  not  require  a  regulator^'  change, 
since  the  actual  percentage  reductions 
are  not  contained  in  the  regulation. 

F.  Payment  for  Hospital-Based 
Professional  and  Nurse  Anesthetist 
Services  (Section  199.14(a)(l)(ii)(C) 

We  corrected  a  cross-reference  in  this 
section. 

Comment — Revised  paragraph 
(a)(l)(ii){C)  refers  to  paragraph  (f)  of 
§  199.14.  Paragraph  (e)  discusses 
reimbursement  of  individual  health-care 
professionals  and  other  non-institutional 
healthcare  providers  using  the  allowable 
charge  methodology.  Would  the  correct 
cross-reference  be  to  section  (e)  rather 
than  to  section  {f)7 

Response — The  reference  to 
paragraph  (f)  is  correct.  A  new 
paragraph  (e]  regarding  birthing  centers 
was  recently  added,  and  the  existing 
paragraph  (e)  was  changed  to  [f]. 

IX.  Mental  Health  Services 

In  our  proposed  rule  we  proposed 
continuing  the  exemption  for  all  services 
which  would  otherwise  be  paid  under 
one  of  the  psychiatric  DRGs  which  are 
numbers  424-432.  We  noted  that  we  had 
developed  an  alternative  payment 
system  for  these  services,  and  we  would 
publish  a  separate  Notice  of  Proposed 
Rulemaking  on  it.  That  proposed  rule 


was  also  published  on  )une  3  (53  FR 
20585). 

As  a  result  of  the  comments  we 
received  on  that  proposed  rule,  as  well 
as  discussions  with  interested 
organizations  which  we  have  had  since 
publication  of  the  proposed  rule,  we 
have  decided  to  make  a  number  of 
changes  to  the  procedures  for 
reimbursing  psychiatric  services.  These 
changes  will  be  discussed  in  detail  in  a 
final  rule  to  be  published  on  or  about  the 
same  date  this  Hnal  rule  is  published. 

One  change  which  we  have  made 
which  impacts  the  CHAMPUS  DRG- 
based  payment  system  involves 
psychiatric  services  provided  in  general 
hospital  settings.  These  services  will  no 
longer  be  exempt  from  the  CHAMPUS 
DRG-based  payment  system.  They  will 
be  reimbursed  using  existing  DRGs 
424 — 432  and  the  weights  and  rates 
attached  to  this  final  rule.  Psychiatric 
hospitals  and  psychiatric  units  will 
continue  to  be  exempt,  so  psychiatric 
services  provided  in  them  also  will 
continue  to  be  exempt  from  DRG-based 
reimbursement. 

This  change  conforms  to  the  Medicare 
PPS  on  which  the  CHAMPUS  DRG- 
based  payment  system  is  modeled. 
Under  the  Medicare  PPS,  all  mental 
health  services  provided  in  general 
hospital  settings  are  subject  to  DRG- 
based  payments. 

X.  Summary  of  Regulation  Changes 

For  the  convenience  of  the  reader, 
following  is  a  summary  of  the  changes 
we  are  making  to  the  proposed  rule  as  a 
result  of  public  comments.  The  reader  is 
referred  to  the  detailed  discussions 
above  for  a  complete  explanation  of  the 
rationale  for  these  changes. 

A.  Alcohol/Drug  Abuse  Services 

Alcohol/drug  abuse  services  in 
Medicare  PPS-exempt  psychiatric 
hospitals  and  units  will  continue  to  be 
exempt  from  the  CHAMPUS  DRG-based 
payment  system.  Stays  classified  in 
DRG  433  will  not  count  toward  the  limit 
of  one  rehabilitative  stay  per  benefit 
period. 

B.  Children 's  Hospitals 

Inclusion  of  children's  hospitals  will 
be  addressed  in  the  final  rule  to  be 
published  shortly. 

C.  Neonate  Services 

Inclusion  of  neonate  services  will  be 
addressed  in  the  final  rule  to  be 
published  shortly. 
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D.  Outlier  Payments 

We  will  begin  making  interim 
pajrments  for  outliers  under  certain 
conditions. 

E.  Psychiatric  Services 

Psychiatric  services  provided  in 
general  hospital  settings  will  be  subject 
to  the  CHAMPUS  DRG-based  payment 
system. 

F.  Effective  Date 

The  effective  date  has  been  changed 
to  apply  to  admissions  occurring  on  or 
after  October  1, 1988. 

XI.  Regulatory  Procedures 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  major  rule.  A  "major  rule"  is 
defined  as  one  which  would: 

Result  in  annual  effect  on  the  national 
economy  of  $100  million  or  more; 

Result  in  a  major  increase  in  costs  or 
prices  for  consumers,  any  industries, 
any  government  agencies,  or  any 
geographic  regions;  or 

Have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  import  markets. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues 
regulations  which  would  have  a 
signiHcant  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  Regulatory  Flexibility  Act,  we 
consider  small  entities  to  include  many 
nonprofit  and  for-profit  hospitals. 

Under  both  the  Executive  Order  and 
the  Regulatory  Flexibility  Act.  such 
analyses  must,  when  preptired.  examine 
regulatory  alternatives  which  minimize 
unnecessary  burden  or  otherwise  assure 
that  regulations  are  cost-effective. 

We  do  not  consider  this  final  rule  to 
be  a  major  rule  under  Executive  Order 
12291.  Moreover,  this  rule  will  not 
significantly  affect  a  substantial  number 
of  small  entities.  The  changes  set  forth 
in  this  final  rule,  taken  as  a  whole, 
would  have  an  annual  impact  on  the 
hospital  industry  of  substantially  less 
than  $100  million.  Additionally,  the 
economic  impact,  which  is  solely  a 
function  of  revised  federal  payments,  on 
almost  all  individual  hospitals  is  very 
little  in  view  of  the  small  percentage  of 
hospital  revenue  provided  by 
CHAMPUS  and  the  small  change  in 
CHAMPUS  payments  represented  by 
this  final  rule. 

Therefore,  no  regulatory  impact 
analysis  is  required. 


XII.  Other  Required  Information 

A.  Effective  Date 

This  final  rule  is  effective  for  inpatient 
hospital  admissions  occurring  on  or 
after  October  1, 1988. 

B.  Paperwork  Reduction  Act 

This  notice  does  not  impose 
information  collection  requirements. 
Therefore,  it  does  not  need  to  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3511). 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
insurance.  Military  personnel. 

Accordingly,  32  CFR  Part  199  is 
amended  as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1079. 1086.  5  U.S.C.  301. 

2.  Section  199.4  is  amended  by 
revising  paragraphs  (e](4)(i)  and 
(e)(4)(ii)(A)  to  read  as  follows: 

§  199.4    Basic  program  benefits. 

***** 

(e)  *  *  * 

(4)  *  *  * 

(i)  Emergency  and  inpatient  hospital 
services.  Emergency  and  inpatient 
hospital  services  are  covered  when 
medically  necessary  for  the  active 
medical  treatment  of  the  acute  phases  of 
alcohol  withdrawal  (detoxification),  for 
stabilization,  and  for  treatment  of 
medical  complications  of  alcoholism. 
Emergency  and  inpatient  hospital 
services  are  considered  medically 
necessary  only  when  the  patient's 
condition  is  such  that  the  personnel  and 
facilities  of  a  hospital  are  required. 
Stays  provided  for  alcohol  rehabilitation 
in  a  hospital-based  rehabilitation 
facility  are  covered,  subject  to  the 
provisions  of  paragraph  (e)(4](ii)  of  this 
section.  Inpatient  hospital  services  also 
are  subject  to  the  provisions  regarding 
the  limit  on  inpatient  mental  health 
services. 
***** 

(ii)  •  *  * 

(A)  Rehabilitative  care.  Rehabilitative 
care  in  an  authorized  alcohol 
rehabilitative  facility,  whether  free- 
standing or  hospital-based,  is  covered 
on  either  a  residential  or  partial  care 
(day  or  night  program]  basis.  Coverage 
during  a  single  benefit  period  is  limited 
to  no  more  than  one  inpatient  stay 
(exclusive  of  stays  classified  in  DRG 
433]  in  hospitals  subject  to  the 


CHAMPUS  DRG-based  payment  system 
or  21  days  in  a  DRG-exempt  facility  for 
rehabilitation  care.  If  the  patient  is 
medically  in  need  of  alcohol 
detoxification,  but  does  not  require  the 
personnel  or  facilities  of  a  general 
hospital  setting,  detoxification  services 
are  covered  in  addition  to  the 
rehabilitative  care,  but  in  a  DRG-exempt 
facility  detoxification  services  are 
limited  to  7  days.  The  medical  necessity 
for  the  detoxification  must  be 
documented.  Any  detoxification 
services  provided  by  the  alcohol 
rehabilitation  facility  must  be  under 
general  medical  supervision. 

3.  Section  199.14  is  amended  by 
revising  paragraphs  (a)(l]  introductory 
text,  (a)(l)(i)(A).  (a](l](i](C](5),  and 
(a)(l)(ii](C)  introductory  text;  by 
removing  paragraphs  (a)(l](ii)(C](2)  and 
(a](l)(ii)(C)(J)  and  redesignating 
paragraphs  (a)(l)(ii)(C]  [4)  through  [8]  as 
paragraphs  (a)(l)(ii)(C]  [2]  through  (6); 
by  adding  new  paragraphs 
(a)(l](ii](C)(7),  {a)(l)(ii)(C](ff)  and 
(a)(l](ii)(C)(d);  by  removing  paragraph 
(a)(l](ii](D)(J]  and  redesignating 
paragraphs  (a)(l)(ii](D]  [4]  through  [9]  as 
paragraphs  (a)(l)(ii](D)  [s]  through  [8); 
by  revising  redesignated  paragraph 
(a)(l)(ii)(D](J];  by  revising  paragraphs 
(a](l)(iii)  introductory  text; 
(a)(l)(iii)(A](J),(a)(l)(iii](D](i]. 
(a)(l)(iii)(D)(2],(a)(l](iii](D)(4), 
a(l)(iii)(D)(5].{a](l](iii](E){7] 
introductory  text,  {a](l](iii](E)(i)(7")(66), 
(a)(l)(iii)(E)(i)(iO,(a](l)(iii](G](J] 
introductory  text,  {a](l](iii)(G](5)(w'), 
and  (a)(l](iii](G](J](v//]  to  read  as 
follows: 

§  199.4    Basic  program  benefits. 

(a)  *  *  * 

(1)  CHAMPUS  DRG-based  payment 
system.  Under  the  CHAMPUS  DRG- 
based  payment  system,  payment  for  the 
operating  costs  of  inpatient  hospital 
services  furnished  by  hospitals  subject 
to  the  system  is  made  on  the  basis  of 
prospectively-determined  rates  and 
applied  on  a  per  discharge  basis  using 
Diagnosis  Related  Groups  (DRGs). 
Payments  under  this  system  will  include 
a  differentiation  for  urban  (using  large 
urban  and  other  urban  areas]  and  rural 
hospitals  and  an  adjustment  for  area 
wage  differences  and  indirect  medical 
education  costs.  Additional  payments 
will  be  made  for  capital  costs,  direct 
medical  education  costs,  and  outlier 
cases. 

(i)  *  *  • 

(A)  DRGs  used  The  CHAMPUS  DRG- 
based  payment  system  will  use  the  same 
DRGs  used  in  the  most  recently 
available  grouper  for  the  Medicare 
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Prospective  Payment  System,  except  as 
necessary  to  recognize  distinct 
characteristics  of  CHAMPUS 
beneficiaries  and  as  described  in 
instructions  issued  by  the  Director, 
OCHAMPUS. 

***** 

(C)  *  *  * 

[3]  Claims  priced  as  of  date  of 
admission.  Except  for  interim  claims 
submitted  for  qualifying  outlier  cases, 
all  claims  reimbursed  under  the 
CHAMPUS  DRG-based  payment  system 
are  to  be  priced  as  of  the  date  of 
admission,  regardless  of  when  the  claim 
is  submitted. 
*        *        *        •        • 

(ii)  *  ♦  * 

(C)  Services  exempt  from  the  DRG- 
based  payment  system.  The  following 
hospital  services,  even  when  provided  in 
a  hospital  subject  to  the  CHAMPUS 
DRG-based  payment  system,  are  exempt 
from  the  CHAMPUS  DRG-based 
payment  system.  The  services  in 
paragraphs  (a)(l)(ii)(C)  [1]  through  [4] 
and  (7)  through  [9]  of  this  section  shall 


be  reimbursed  under  the  procedures  in 
paragraph  (a)(2)  of  this  section,  and  the 
services  in  paragraphs  (a)(l)(ii)(C)  (5) 
and  [6]  of  this  section  shall  be 
reimbursed  under  the  procedures  in 
paragraph  (f)  of  this  section. 
***** 

(7)  All  services  related  to  discharges 
involving  pediatric  bone  marrow 
transplants  (patient  under  18  at 
admission). 

[8)  All  services  related  to  discharges 
involving  children  who  have  been 
determined  to  be  HIV  seropositive 
(patient  under  18  at  admission). 

[9]  All  services  related  to  discharges 
involving  pediatric  cystic  fibrosis 
(patient  under  18  at  admission). 

(D)  *  *  * 

[3]  Psychiatric  and  rehabilitation 
units  (distinct  parts).  A  psychiatric  or 
rehabilitation  unit  which  is  exempt  from 
the  Medicare  prospective  payment 
system  is  also  exempt  from  the 
CHAMPUS  DRG-based  payment 
system.  In  order  for  a  distinct  unit  which 
does  not  participate  in  Medicare  to  be 


exempt  from  the  CHAMPUS  DRG-based 
payment  system,  it  must  meet  the  same 
criteria  (as  determined  by  the  Director, 
OCHAMPUS,  or  a  designee)  as  required 
for  exemption  from  the  Medicare 
Prospective  Payment  System  as 
contained  in  §  412.23  of  Title  42  CFR. 
***** 

(iii)  Determination  of  payment 
amounts.  The  actual  payment  for  an 
individual  claim  under  the  CHAMPUS 
DRG-based  payment  system  is 
calculated  by  multiplying  the 
appropriate  adjusted  standardized 
amount  (adjusted  to  account  for  area 
wage  differences  using  the  wage 
indexes  used  in  the  Medicare  program) 
by  a  weighting  factor  specific  to  each 
DRG. 

(A)  *  *  • 

(J)  Indirect  medical  education 
standardization.  To  standardize  the 
charges  for  the  cost  effects  of  indirect 
medical  education  factors,  each  teaching 
hospital's  charges  will  be  divided  by  1.0 
plus  the  following  ratio  on  a  hospital- 
specific  basis: 


1.43 


X    I    (   1.0 


number  of  interns -f- residents    \    "" 


number  of  beds 


)     -l 


(D)  *  *  • 

[1)  Differentiate  large  urban,  other 
urban,  and  rural  charges.  All  charges  in 
the  database  shall  be  sorted  into  large 
urban,  other  urban,  and  rural  groups 


(using  the  same  definitions  for  these 
categories  used  in  the  Medicare 
program).  The  following  procedures  will 
be  applied  to  each  group. 

[2)  Indirect  medical  education 
standardization.  To  standardize  the 


charges  for  the  cost  effects  of  indirect 
medical  education  factors,  each  teaching 
hospital's  charges  will  be  divided  by  1.0 
plus  the  following  ratio  on  a  hospital- 
specific  basis: 


1.43  X 


I  (- 


number  of  interns -(-residents    \ 

+  I 

number  of  beds  ' 


-1.0 


[4]  Apply  the  cost  to  charge  ratio. 
Each  charge  is  to  be  reduced  to  a 
representative  cost  by  using  the 
Medicare  cost  to  charge  ratio.  This 
amount  shall  be  increased  by  1 
percentage  point  in  order  to  reimburse 
hospitals  for  bad  debt  expenses 
attributable  to  CHAMPUS  beneficiaries. 

(5)  Preliminary  base  year 
standardized  amount.  A  preliminary 
base  year  standardized  amount  shall  be 
calculated  by  summing  all  costs  in  the 
database  applicable  to  the  large  urban, 
other  urban,  or  rural  group  and  dividing 
by  the  total  number  of  discharges  in  the 
respective  group. 


(7)  Outliers.  The  DRG-based  payment 
to  a  hospital  shall  be  adjusted  for 
atypical  cases.  These  outliers  are  those 
cases  that  have  either  an  unusually 
short  length-of-stay  or  extremely  long 
lengfh-of-stay  or  that  involve 
extraordinarily  high  costs  when 
compared  to  most  discharges  classified 
in  the  same  DRG.  Cases  which  qualify 
as  both  a  length-of-stay  outlier  and  a 
cost  outlier  shall  be  paid  at  tne  rate 
which  results  in  the  greater  payment. 

(vr  *  * 

[bb]  Long-stay  outliers.  Any  discharge 
which  has  a  length-of-stay  (LOS) 
exceeding  the  lesser  of  3.00  standard 
deviations  or  24  days  (1.94  standard 
deviations  or  17  days  for  neonate 
services  and  for  services  in  children's 


hospitals)  from  the  DRG's  geometric 
mean  LOS  shall  be  classified  as  a  long- 
slay  outlier.  Long-stay  outliers  shall  be 
reimbursed  the  DRG-based  amount  plus 
60  percent  (90  percent  for  DRGs  related 
to  burn  cases)  of  the  per  diem  rate  for 
the  DRG  for  each  covered  day  of  care 
beyond  the  long-stay  outlier  cutoff.  The 
per  diem  rate  shall  equal  the  DRG 
amount  divided  by  the  geometric  mean 
LOS  for  the  DRG. 

[ii]  Cost  outliers.  Any  discharge  which 
has  standardized  costs  that  exceed  a 
threshold  of  the  greater  of  two  times  the 
DRG-based  amount  or  $27,000  ($13,500 
for  neonate  services  and  for  services  in 
children's  hospitals)  shall  qualify  as  a 
cost  outlier.  The  standardized  costs 
shall  be  calculated  by  multiplying  the 


A  G 
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total  charges  by  the  factor  described  in 
paragraph  (a){l)(iii)(D)(4)  of  this  section 
and  adjusting  this  amount  for  indirect 
medical  education  costs.  Cost  outliers 
shall  be  reimbursed  the  ORG-based 
amount  plus  80  percent  (90  percent  for 
DRCs  related  to  bum  cases]  of  all  costs 
exceeding  the  threshold.  Additional 
payment  for  cost  outliers  shall  be  made 
only  upon  request  by  the  hospital. 

(G)  *  *  * 

(J)  Information  necessary  for  payment 
of  capital  and  direct  medical  education 
costs.  Any  hospital  subject  to  the 
CHAMPUS  DRG-based  payment  system 
which  wishes  to  be  reimbursed  for 
allowed  capital  and  direct  medical 
education  costs  must  submit  a  request  to 
the  CHAMPUS  conti-actor.  Such  request 
shall  cover  the  one-year  period 
^corresponding  to  the  hospital's  Medicare 


cost-reported  period.  The  first  such 
request  may  cover  a  period  of  less  than 
a  full  year— from  the  effective  date  of 
the  CHAMPUS  DRG-based  payment 
system  to  the  end  of  the  hospital's 
Medicare  cost-reporting  period.  All 
costs  reported  to  the  CHAMPUS 
contractor  must  correspond  to  the  costs 
reported  on  the  hospital's  Medicare  cost 
report.  (If  these  costs  change  as  a  result 
of  a  subsequent  audit  by  Medicare,  the 
revised  costs  are  to  be  reported  to  the 
hospital's  CHAMPUS  contractor  within 
30  days  of  the  date  the  hospital  is 
notified  of  the  change.)  The  request  must 
be  signed  by  the  hospital  official 
responsible  for  verifying  the  amounts 
and  shall  contain  the  following 
information. 


(vi)  Total  inpatient  days  provided  to 
all  patients  in  units  subject  to  DRG- 
based  payment. 

[vii]  Total  allowed  CHAMPUS 
inpatient  days  provided  in  units  subject 
to  DRG-based  payment. 
***** 

Linda  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Office,  Department  of  Defense.  August  25. 
1968. 

Table  1— CHAMPUS  Weights  and 
Threshold  Summary. 

Editorial  Note:  This  Table  will  not  appear 
in  the  Code  of  Federal  Regulations. 

The  following  summary  shows  the 
final  CHAMPUS  DRG  weights  as  well  as 
arithmetic  mean  lengths  of  stay, 
geometric  mean  lengths  of  stay,  and 
ouUier  thresholds. 

BILUNG  CODC  MIO-OI-M 


UMI 


CHAMPUS  WEIGHT  AND  THRESHOLD  SUMMARY 

i 

fi 

we 

CHAMPUS 

ARITHMETIC 

GEOMETRIC  SHORT  STAY   LONG  STAY 

NUMBER  DESCRIPTION 

WEIGHT 

MEAN  LOS 

MEAN  LOS    THRESHOLD   THRESHOLD 

1  CRANIOTOMY  AGE  >17  EXCEPT  FOR  TRAUMA 

3.8906 

14.3 

11.1 

1        35 

2  CRANIOTOMY  FOR  TRAUMA  AGE  >17 

5.1928 

14.9 

9.0         < 

1        32 

a 

3  CRANIOTOMY  AGE  0-17 

2.7063 

10.8 

6.7 

1        30 

09 

4  SPINAL  PROCEDURES 

2.4109 

11.3 

8.7         1 

1        32 

90 

S  EXTRACRANIAL  VASCULAR  PROCEDURES 

1.6679 

6.3 

5.4 

1        29 

S' 

6  CARPAL  TUNNEL  RELEASE 

0.5342 

1.9 

1.6 

1         8 

7  PERIPH  t  CRANIAL  NERVE  I   OTHER  NERV  SYST  PROG  W  CC 

2.7686 

15.4 

8.9         1 

I                   32 

■^ 

8  PERIPH  t   CRANIAL  NERVE  t   OTHER  NERV  SYST  PRa  W/0  CC 

0.8351 

3.5 

2.4         1 

r            26 

< 

9  SPINAL  DISORDERS  I   INJURIES 

2.7306 

17.0 

9.5         1 

I        33 

Ol 

10  NERVOUS  SYSTEM  NEOPLASMS  U  CC 

1.4240 

8.8 

6.1         1 

1        30 

u 

11  NERVOUS  SYSTEM  NEOPLASMS  W/0  CC 

0.9136 

6.0 

4.1         1 

1        28 

2 

c 

12  DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS 

1.7589 

12.5 

6.9         1 

1        30 

i»k 

13  MULTIPLE  SCLEROSIS  I   CEREBELLAR  ATAXIA 

1.1730 

9.3 

6.5         1 

1        30 

03 
CO 

U  SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPT  TIA 

1.5439 

8.4 

5.6         1 

1        29 

15  TRANSIENT  ISCHEMIC  ATTACK  i  PRECEREBRAL  OCCLUSIONS 

0.7171 

3.8 

3.0         1 

1        22 

16  NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W  CC 

1.6307 

6.7 

4.9         1 

1        28 

17  NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W/O  CC 

0.9857 

5.7 

3.3         1 

1        27 

CO 

18  CRANIAL  t   PERIPHERAL  NERVE  DISORDERS  W  CC 

0.9851 

6.8 

5.0         1 

1        29 

19  CRANIAL  ft  PERIPHERAL  NERVE  DISORDERS  W/O  CC 

0.66U 

4.8 

3.5         1 

1        27 

> 

C 

c 

20  NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS 

1.8410 

10.6 

7.5         1 

31 

21  VIRAL  MENINGITIS 

0.5536 

3.7 

S.S        1 

15 

22  HYPERTENSIVE  ENCEPHALOPATHY 

0.7190 

4.6 

3.7        1 

27 

CO 

23  NONTRAUMATIC  STUPOR  ft  COMA 

1.2273 

6.3 

3.6         1 

27 

l-» 

2i   SEIZURE  ft  HEADACHE  AGE  >17  W  CC 

0.9142 

5.0 

3.7        1 

1        27 

CO 

25  SEIZURE  ft  HEADACHE  AGE  >17  W/O  CC 

0.5800 

3.9 

2.9         1 

26 

03 

26  SEIZURE  ft  HEADACHE  AGE  0-17 

0.4421 

3.0 

2.3        1 

18 

73 

27  TRAUMATIC  STUPOR  ft  COMA,  COMA  >1  HR 

2.9875 

9.9 

5.5         1 

29 

28  TRAUMATIC  STUPOR  ft  COMA,  COMA  <1  HR  AGE  >17  W  CC 

2«ov94 

9.8 

5.4         1 

29 

CD 
CO 

29  TRAUMATIC  STUPOR  ft  COMA,  COMA  <1  HR  AGE  >17  W/O  CC 

0.7859 

4.3 

2.8         1 

26 

a: 
3 
D. 

73 
n 
oo 
c_ 

o' 

3 

CO 

U 

u 
>u 
•-J 

M 

CHAMPUS  WEIGHT  AND  THRESHOLD  SUNHARY 

ORG 

CHAMPUS 

ARITHMETIC 

GEOMETRIC  SHORT  STAY   LONG  STAY 

hi 

• 

MWffiEP  DESCRIPTION 

WEIGHT 

MEAN  LOS 

MEAN  LOS    THRESHOLD   THRESHOLD 
i 

I 

30  TRAUHATIC  STUPOR  I   COMA,  COMA  <1  HR  AGE  0-17 

0.4660 

2.7 

1.8         1 

18 

31  CONCUSSION  AGE  >17  U  CC 

0.7054 

3.5 

2.9         1 

20 

n 

. 

32  CONCUSSION  AGE  >17  W/0  CC   • 

0.41S3 

2.3 

1.8         1 

12 

90 

33  CONCUSSION  AGE  0-17 

0.2783 

1.5 

1.3        1 

5 

n 

0Q_ 

y,   OTHER  DISORDERS  OF  NERVOUS  SYSTEM  U  CC 

1.4616 

7.6 

4.5         1 

28 

CB* 

** 

35  OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/0  CC 

0.7799 

5.4 

3.0         1 

27 

"1 

36  RETINAL  PROCEDURES 

0.7856 

2.8 

2.4         1 

13 

< 

37  ORBITAL  PROCEDURES 

0.6762 

2.6 

2.0         1 

14 

38  PRIMARY  IRIS  PROCEDURES 

0.3685" 

2.8 

2.2         1 

17 

Ol 

39  LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY 

0.6504 

1.9 

1.6         1 

8 

z 

9 

«0  EXTRAOCULAR  PROCEDURES  EXCEPT  OR§IT  AGE  >17 

0.5523 

2.1 

1.7         1 

11 

41  EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17 

0.4337 

1.6 

1.3         1 

6 

42  INTRAOCULAR  PROCEDURES  EXCEPT  RETINA,  IRIS  I   LENS 

0.8381 

2.8 

2.3         1 

1        14 

cb 

43  HYPHEMA 

0.2382 

3.6 

3.0         1 

1        19 

U  ACUTE  MAJOR  EVE  INFECTIONS 

0.5113 

4.3 

3.6         \ 

1        21 

45  NEUROLOGICAL  EYE  DISORDERS 

0.6579 

3.5 

2.9         \ 

1        20 

3 

46  OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC 

0.5494 

3.8 

2.9        1 

1        26 

CO 

47  OTHER  DISORDERS  OF  THE  EYE  AGE  >17  WA)  CC 

0.4877 

3.5 

2.6        1 

1        22 

03 

48  OTHER  DISORDERS  OF  THE  EYE  AGE  0-17 

0.3925 

3.1 

2.4         1 

1        20 

> 

49  MAJOR  HEAD  t  NECK  PROCEDURES 

3,3305 

12.5 

9.1         1 

1        33 

00 

50  SIALOADENECTOMY 

0.6846 

2.2 

1.9        1 

1         8 

c 

51  SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOM>ENECTONY 

0.6547 

2.2 

1.8        i 

1        10 

52  CLEFT  LIP  ft  PALATE  REPAIR 

0.6624 

2.8 

2.4 

1        13 

^ 

, 

53  SINUS  ft  MASTOID  PROCEDURES  AGE  >17 

0.6499 

2.1 

1.6 

1        10 

CO 

03 

54  SINUS  ft  MASTOID  PROCEDURES  AQE  0-17 

0.7388 

2.5 

1.8 

1        17 

OS 

55  MISCELLANEOUS  EAR,  NOSE  ft  THROAT  PROCEDURES 

0.5092 

1.5 

1.3 

1         5 

73 

--^ 

56  RHINOPLASTY 

0.5126 

1.5 

1.3 

1         5 

57  TftA  PROC,  EXCEPT  TONSILLECTOMY  ft/ON  ADENOIDECTOMY  ONLY, 

AGE  >17     0.6051 

2.1 

1.8 

1        10 

CO 

03 

• 

58  TU  PROC,  EXCEPT  TONSILLECTOMY  ft/OR  ADENOIDECTOMY  ONLY, 

AGE  0-17    0.3544 

1.2 

1.1 

1         2 

3 

a. 
n 

00 

CHAMPUS  WEIGHT  AND  THRESHOLD  SUMPMRV 

• 

ORG 

CHAMPUS 

ARITHMETIC 

GEOMETRIC  SHORT  STAY   LONG  STAY 

NUMBER  DESCRIPTION 

WEIGHT 

MEAN  LOS 

MEAN  LOS    THRESHOLD   THRESHOLD 

59  TONSILLECTOm  »/0«  ADENOIDECTOHY  ONLT,  AGE  >ir 

0.3538 

1.2 

1.1          1 

2 

1 

60  TONSILLECTOm  »/0R  AOENOIOECTOWY  ONLY,  AGE  0-17 

0.3189 

1.1 

1.1          1 

2 

s. 

61  MYRINGOTOMY  U  TUBE  INSERTION  AGE  >17 

0.5744 

1.6 

1.3          1 

6 

X 

62  MYRINGOTOMY  U  TUBE  INSERTION  AGE  0-17 

0.4248 

2.0 

1.5          1 

10 

«. 

63  OTHER  EAR,  NOSE  t  THROAT  O.R.  PROCEDURES 

1.1101 

3.5 

2.6         1 

23 

M  EAR.  NOSE  ft  THROAT  MALIGNANCY 

1.0747 

5.9 

3.6         1 

27 

"I 

65  DYSEQUI LIBRIUM 

0.4757 

3.1 

2.6         1 

15 

< 

66  EPISTAXIS 

0.4990 

3.6 

3.0         1 

18 

o_ 

67  EPIGLOTTITIS 

1 .0454 

4.4 

3.3         1 

27 

68  OTITIS  MEDIA  ft  URI  AGE  >17  W  CC 

0.6708 

4.1 

3.4         1 

20 

Z 

69  OTITIS  MEDIA  ft  URI  AGE  >17  W/0  CC 

0.5092 

3.5 

2.8         1 

18 

p 

70  OTITIS  MEDIA  ft  URI  AGE  0-17 

0.3873 

3.0 

2.6         1 

14 

05 

71  LARYNOOTRACHEITIS 

0.3329 

2.4 

2.1         1 

1        11 

CO 

72  NASAL  TRAUMA  ft  DEFORMITY 

0.4465 

1.8 

1.4         1 

1         7 

$ 

73  OTHER  EAR,  NOSE  ft  THROAT  DIAGNOSES  AGE  >17 

0.6613 

3.8 

2.7 

1        26 

re 

0.4953 

2.8 

2.1 

1        19 

re 

75  MAJOR  CHEST  PROCEDURES 

3.2017 

11.3 

9.8 

I        33 

en 

76  OTHER  RESP  SYSTEM  O.R.  PROCEDURES  U  CC 

2.2876 

10.4 

7.7 

t        31 

'< 

77  OTHER  RESP  SYSTEM  O.R.  PROCEDURES  U/0  CC 

1.2508 

5.5 

3.7 

»        27 

> 

78  PULMONARY  EMBOLISM 

1.4055 

8.6 

7.5 

1        31 

C 
30 

79  RESPIRATORY  INFECTIONS  ft  INFLAMMATIONS  AGE  >17  W  CC 

2.9321 

11.9 

9.4 

1        33 

a> 

80  RESPIRATORY  INFECTIONS  ft  INFLAMMATIONS  AGE  >17  «/0  CC 

1.4588 

8.3 

6.8 

1        30 

81  RESPIRATORY  INFECTIONS  ft  INFLAMMATIONS  AGE  0-17 

1.5904 

7.7 

5.6 

1        29 

■-' 

82  RESPIRATORY  NEOPLASMS 

1.4845 

8.2 

5.7 

1        29 

00 

83  MAJOR  CHEST  TRAUMA  W  CC 

1.5288 

8.1 

6.9 

1        30 

84  MAJOR  CHEST  TRAUMA  U/0  CC 

0.7899 

4.4 

3.4 

1        27 

73 

85  PLEURAL  EFFUSION  U  CC 

1.2645 

7.6 

6.0 

1        29 

re 

en 

86  PLEURAL  EFFUSION  W/0  CC 

0.7541 

4.9 

3.7 

1        27 

cu 

87  PULMONARY  EDEMA  ft  RESPIRATORY  FAILURE 

2.2541 

7.7 

5.6 

1        29 

3 

- 
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w 

ORG 

CHAMPUS 

ARITHMETIC 

GEOMETRIC  SHORT  STAY   LONG  STAY 

1^ 

2 

NUMBER  DESCRIPTION 

UEIGHT 

MEAN  LOS 

MEAN  LOS    THRESHOLD   THRESHOLD 

*" ----- 

88  CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE 

1.3298 

6.9 

5.5 

1        29 

? 

89  SIMPLE  PNEUMONIA  t  PLEURISY  AGE  >17  U  CC 

1.5597 

7.6 

6.4 

1        30 

a. 
a 

90  SIMPLE  PNEUMONIA  t   PLEURISY  AGE  >17  U/O  CC                    ' 

0.9142 

5.5 

4.7 

1        26 

E. 

91  SIMPLE  PNEUMONIA  i  PLEURISY  AGE  0-U 

0.5839 

4.0 

3.5 

1        17 

CD 

92  INTERSTITIAL  LUNG  DISEASE  U  CC                              1 

1  1.4641 

6.4 

5.0 

1        29 

93  INTERSTITIAL  LUNG  DISEASE  U/O  CC 

0.9596 

5.3 

3.7 

1        27 

5" 

94  PNEUMOTHORAX  U  CC                                        , 

1.6712 

7.3 

5.6 

1        29 

1 

95  PNEUMOTHORAX  U/O  CC 

0.7197 

5.5 

4.3 

1        28 

< 

96  BRONCHITIS  t  ASTHMA  AGE  >17  U  CC 

1.1963 

6.4 

5.3 

1        29 

*^ 

97  BRONCHITIS  t   ASTHMA  AGE  >17  U/O  CC 

0.7552 

4.5 

3.8 

1        22 

98  BRONCHITIS  ft  ASTHMA  AGE  0-17             ' 

0.5233 

3.4 

2.9 

1        16 

Z 

99  RESPIRATORY  SIGNS  ft  SYMPTOMS  U  CC 

0.9279 

4.5 

3.5 

1        27 

o 

100  RESPIRATORY  SIGNS  ft  SYMPTOMS  U/O  CC 

0.5613 

2.9 

2.4 

1        15 

i 

101  OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  U  CC 

1.8780 

7.1 

5.1 

1        29 

102  OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  U/O  CC 

0.8728 

4.4 

3.0 

1        27 

i 

103  HEART  TRANSPLANT 

• 

- 

- 

- 

a. 

104  CARDIAC  VALVE  PROCEDURE  U  PUMP  ft  U  CARDIAC  CATN 

7.8309 

17.0 

14.4 

2       38 

D 

CD 
CO 

105  CARDIAC  VALVE  PROCEDURE  U  PUMP  ft  U/O  CARDIAC  CATN 

5.9088 

12.0 

10.4 

1        34 

106  CORONARY  BYPASS  U  CARDIAC  CATN 

5.7833 

11.9 

11.0 

3       35 

<< 

107  CORONARY  BYPASS  U/O  CARDIAC  CATH 

4.9034 

10.0 

9.3 

3       28 

> 

C 

108  OTHER  CARDIOTHORACIC  OR  VASCULAR  PROCEDURES,  U  PUMP 

4.8146 

10.6 

9.0 

1        32 

OQ 

C 

109  OTHER  CARDIOTHORACIC  PROCEDURES  U/O  PUMP 

3.8267 

10.8 

8.1 

1        32 

CO 

110  MAJOR  RECONSTRUCTIVE  VASCULAR  PROC  U/O  PUMP  U  CC 

3.8511 

11.7 

9.8 

1        33 

111  MAJOR  RECONSTRUCTIVE  VASCULAR  PROC  U/O  PUMP  U/O  CC 

2.6178 

8.6 

7.8 

2       30 

CO 

112  VASCULAR  PROCEDURES  EXCEPT  MAJOR  RECONSTRUCTION  U/O  PUMP 

2.1252 

5.5 

4.4 

1        28 

cx> 

OB 

113  AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  EXCEPT  UPPER  LIMB  ft  TOE 

3.5725 

19.1 

15.8 

2        39 

~~~ 

1U  UPPER  LIMB  ft  TOE  AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS 

2.0421 

10.7 

7.5 

1        31 

115  PERM  CARDIAC  PACEMAKER  IMPLANT  U  AMI,  HEART  FAILURE  OR  SHOCK 

3.9884* 

15.2 

12.8 

1        37 

cn 

116  PERM  CARDIAC  PACEMAKER  IMPLANT  U/O  AMI,  HEART  FAILURE  OR  SHOCK 

3.0480 

6.7 

5.3 

1        29 

CD 

a 
o. 

30 

CO 
00 

c_ 

03 

5' 

3 
CD 

CHAMPUS  WEIGHT  »M0  THRESHOLD  SWtWRT 


ORG 
NUMBER  DESCRIPTION 


CHAMPUS 
WEIGHT 


AUITMMETIC   GCONETBIC  SHOUT  STAT   LONG  STAY 
MEAN  LOS    MEAN  LOS    THRESHOLD   THRESHOLD 


117  CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE  REPLACEMENT 

118  CARDIAC  PACEMAKER  DEVICE  REPLACEMENT 

119  VEIN  LIGATION  &  STRIPPING 

120  OTHER  CIRCULATORY  SYSTEM  O.R.  PROCEDURES 

121  CIRCULATORY  DISORDERS  W  AMI  I  C.V.  COMP  OISCH  ALIVE 

122  CIRCULATORY  DISORDERS  W  AMI  W/0  C.V.  COMP  OISCH  ALIVE 

123  CIRCULATORY  DISORDERS  W  AMI,  EXPIRED 

124  CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATN  ft  COMPLEX  01 AG 

125  CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATN  W/0  COMPLEX  DIA( 

126  ACUTE  ft  SUBACUTE  ENDOCARDITIS 

127  HEART  FAILURE  ft  SHOCK 

128  DEEP  VEIN  THROMBOPHLEBITIS 

129  CARDIAC  ARREST.  UNEXPLAINED 

130  PERIPHERAL  VASCULAR  DISORDERS  W  CC 
'.:i  PERIPHERAL  VASCULAR  DISORDERS  W/0  CC 

132  ATHEROSCLEROSIS  W  CC 

133  ATHEROSCLEROSIS  W/0  CC 

134  HYPERTENSION 

135  CARDIAC  CONGENITAL  ft  VALVULAR  DISORDERS  AGE  >17  W  CC 

136  CARDIAC  CONGENITAL  ft  VALVULAR  DISORDERS  AGE  >17  W/O  CC 

137  CARDIAC  CONGENITAL  ft  VALVULAR  DISORDERS  AGE  0-17 

138  CARDIAC  ARRHYTHMIA  ft  CONDUCTION  DISORDERS  W  CC 

139  CARDIAC  ARRHYTHMIA  ft  CONDUCTION  DISORDERS  W/O  CC 

140  ANGINA  PECTORIS 

141  SYNCOPE  ft  COLLAPSE  W  CC 

142  SYNCOPE  ft  COLLAPSE  W/0  CC 

143  CHEST  PAIN 

144  OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W  CC 

145  OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W/0  CC 


3.0794 

2.5978 

0.7157 

3.1701 

2.2611 

1.5538 

2.6100 

1.1405 

0.7335 

2.5882 

1.2991 

0.8803 

2.5905 

1.0276 

0.6555 

1.0915 

0.9141 

0.6419 

1.0508 

0.7185 

0.8386 

1.0496 

0.6438 

0.8137 

0.6970 

0.5484 

0.6488 

1.4879 

0.7975 


6.7 

4.1 
3.0 

12.5 
8.4 
6.1 
5.1 
4.5 
2.5 

13.5 
6.8 
7.9 
6.3 
6.6 
4.5 
3.4 
2.8 
4.1 
4.8 
3.0 
4.0 
4.8 
3.2 
3.4 
3.9 
3.6 
2.8 
6.7 
3.9 


5.5 

3.1 

2.4 

7.9 

6.7 

4.9 

2.8 

3.3 

2.0 

9.6 

5.3 

7.0 

3.5 

4.8 

3.2 

2.7 

2.2 

3.2 

3.4 

2.3 

2.3 

3.5 

2.5 

2.8 

3.1 

2.5 

2.3 

4.7 

2.9 


29 

25 

16 

31 

30 

28 

26 

27 

13 

33 

29 

30 

27 

28 

27 

20 

16 

24 

27 

IB 

26 

27 

19 

19 

22 

19 

14 

28 

26 
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CHAKPUS  WEIGHT  AND  THRESHOID  SUMMARY 

i 
1 

§ 

ORG 

CHAMPUS 

ARITHMETIC 

GEOMETRIC  SHORT  STAY   LONG  STAT 

^ 

NUMBER  DESCRIPTION                        1  . 

WEIGHT 

MEAN  LOS 

MEAN  LOS    THRESHOLD   THRESHOLD 

U6  RECTAL  RESECTION  U  CC 

2.8738 

13.3 

12.1         3        36 

M,7   RECTAL  RESECTION  U/0  CC 

2.1735 

9.5 

8.6         2        32 

U8  MAJOR  SMALL  &  LARGE  BOUEL  PROCEDURES  U  CC 

3.2908 

13.2 

11.5         2        35 

£. 

U9  MAJOR  SMALL  i   LARGE  BOUEL  PROCEDURES  W/0  CC 

2.0133 

9.8 

8.9        2        32 

a 

150  PERITONEAL  ADHESIOLTSIS  U  CC 

2.3419 

11.0 

9.1         1 

33 

IS. 

^              151  PERITONEAL  ADHESIOLTSIS  U/O  CC 

1.4400 

7,8 

6.7         1 

30 

•1 

152  MINOR  SMALL  t  LARGE  BOUEL  PROCEDURES  U  CC 

1.6413 

7.7 

6.2         1 

30 

-- 

153  MINOR  SMALL  &  LARGE  BOUEL  PROCEDURES  U/O  CC 

1.0630 

6.4 

5.3         1 

29 

< 

154  STOMACH,  ESOPHAGEAL  i  DUODENAL  PROCEDURES  AGE  >17  W  CC 

S.7886 

12.8 

10.5         1 

34 

yi 

155  STOMACH.  ESOPHAGEAL  t  DUODENAL  PROCEDURES  AGE  >17  W/0  CC 

1.9447 

8.9 

8.0         1 

1        31 

w 

156  STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  0-17 

1.1014 

6.S 

4.7         1 

1        28 

z 

p 

157  ANAL  t   STOMAL  PROCEDURES  U  CC 

1.0358 

5.4 

4.1         1 

1        28 

l-> 

158  ANAL  t   STOMAL  PROCEDURES  U/O  CC 

0.5837 

3.2 

2.6 

1        18 

o 

CO 

1.5256 

6.8 

5.2 

1        29 

/We 

160  HERNIA  PROCEDURES  EXCEPT  INGUINAL  I   FEMORAL  AGE  >17  U/O  CC 

0.7851 

3.8 

3.1 

1        21 

161  INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W  CC 

0.7187 

3.4 

2.8 

1        19 

3 

162  INGUINAL  t   FEMORAL  HERNIA  PROCEDURES  ACE  >17  W/0  CC 

0.5501 

2.3 

1.9 

1        10 

CO 

163  HERNIA  PROCEDURES  AGE  0-17 

0.U94 

1.7 

1.4 

1         7 

164  APPENDECTOMY  U  COMPLICATED  PRINCIPAL  OlAG  W  CC 

2.3429 

10.3 

9.3        i 

i                  33 

> 

c 

C 
ce 

165  APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W/0  CC 

1.3788 

6.8 

6.1 

1        26 

166  APPENDECTOMY  U/O  COMPLICATED  PRINCIPAL  01 AG  W  CC 

1.3268 

5.6 

4.8 

1        24 

\ 

167  APPENDECTOMY  U/O  COMPLICATED  PRINCIPAL  OlAG  W/0  CC 

0.7007 

5.4 

3.1 

1        11 

u 

168  MOUTH  PROCEDURES  W  CC 

1.1942 

4.7 

3.0 

1        26 

>-k 

169  MOUTH  PROCEDURES  W/0  CC 

0.6373 

2.3 

1.8 

1        14 

170  OTHER  DIGESTIVE  SYSTEM  O.t.  PROCEDLmES  W  CC 

2.6777 

11.3 

7.8 

1        31 

a 

171  OTHER  DIGESTIVE  SYSTEM  O.t.  PROCEDURES  W/0  CC 

1.4286 

6.9 

5.0 

1        29 

50 

172  DIGESTIVE  MALIGNANCY  W  CC 

1.6251 

9.2 

6.5 

1        30 

173  DIGESTIVE  MALIGNANCY  W/0  CC 

0.9008 

6.8 

4.3 

1        28 

CO 

174  G.l.  HEMORRHAGE  W  CC 

1.1294 

5.4 

4.3 

1        28 

03 
3 
Q. 

50 

n 

00 

u 
5" 

3 

CD 

CHAMPUS  WEIGHT  AMD  THRESHOLD  SUMMARY 

- 

" 

ORG 

CHAMPUS 

ARITHMETIC 

GEOMETRIC  SHORT  STAT   LONG  STAY 

NUMBER  DESCRIPTION 

UEIGHT 

MEAN  LOS 

MEAN  LOS    THRESHOLD   THRESHOLD 

175  G.I.  HEMORRHAGE  U/0  CC 

0.7295 

4.0 

3.3         1 

21 

a. 

176  COMPLICATED  PEPTIC  ULCER 

0.9612 

5.9 

5.0         1 

26 

177  UNCOMPLICATED  PEPTIC  ULCER  U  CC 

0.9500 

5.7 

4.6         1 

28 

QrO 

178  UNCOMPLICATED  PEPTIC  ULCER  U/0  CC 

0.6508 

4.1 

3.4         1 

20 

179  INFLAMMATORY  BOWEL  DISEASE 

0.9589 

6.8 

5.5         1 

29 

w' 

180  G.I.  OBSTRUCTION  W  CC 

0.9706 

6.3 

5.0         1 

29 

181  G.I.  OBSTRUCTION  W/0  CC 

0.5526 

1.9 

3.2         1 

21    1 

< 

182  ESOPHAGITIS,  GASTROENT  li  MISC  DIGEST  DISORDERS  AGE  >17  U 

CC        0.7255 

4.« 

3.6         1 

27 

183  ESOPHAGITIS,  GASTROENT  I   MISC  DIGEST  DISORDERS  AGE  >17  M 

f/0  CC       0.5577 

S.« 

2.9         1 

21 

oi 

184  ESOPHAGITIS,  GASTROENT  t   MISC  DIGEST  DISORDERS  AGE  0-17 

0.3309 

2.9 

2.4         1 

14 

ij 

185  DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIOMS.  AGE 

>17       0.7296 

4.0 

2.8         1 

26 

2 

c 

186  DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  t  RESTORATIONS,  AGE 

0-17      0.4865 

3.0 

2.4         1 

17 

187  DENTAL  EXTRACTIONS  I   RESTORATIONS 

0.6841 

2.4 

2.1         1 

11 

CD 

188  OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W  CC 

1.0194 

S.6 

4.2         1 

28 

189  OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/0  CC 

0.5477 

S.5 

2.6         1 

1        25 

190  OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0  17 

0.3674 

2.5 

1.8         1 

1        13 

D- 
3 

191  MAJOR  PANCREAS,  LIVER  t  SHUNT  PROCEDURES 

6.0579 

21.4 

17.3        I 

I                     41 

0) 
n 

192  MINOR  PANCREAS,  LIVER  &  SHUNT  PROCEDURES 

3.1866 

12.5 

10.4         1 

1        34 

193  BILIARY  TRACT  PROC  EXCEPT  TOT  CHOLECTSTECTOWf  W  CC 

3.5776 

15.6 

13.1         1 

I                    37 

> 

c 
00 

194  BILIARY  TRACT  PROC  EXCEPT  TOT  CHOLtCYSTECTOm  U/0  CC 

2.1535 

10.1 

8.7 

1        32 

195  TOTAL  CHOLECYSTECTOMY  U  C.D.E.  U  CC 

1.8450 

9.0 

7.9 

1        31 

05 

196  TOTAL  CHOLECYSTECTOMY  U  C.D.E.  U/0  CC 

1.5,126 

7.J 

6.8 

I                   21 

U 

197  TOTAL  CHOLECYSTECTOMY  U/0  C.D.E.  U  CC 

1.4562 

7.0 

6.2 

1        25 

H-k 

198  TOTAL  CHOLECYSTECTOMY  U/O  C.D.E.  U/O  CC 

1.0410 

S.S 

S.O 

1        15 

CO 
03 

199  HEPATOBILIARY  DIAGNOSTIC  PROCEDWIE  FOR  MALIGNANCY 

3.0438 

15.2 

12.8 

i                    36 

CD 

200  HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON- MALIGNANCY 

2.5893 

9.1 

6.6 

1        30 

73 

201  OTHER  HEPATOBILIARY  OR  PANCREAS  O.R.  PROCEDURES 

2.3709 

8.6 

6.2 

1        30 

c 

202  CIRRHOSIS  i  ALCOHOLIC  HEPATITIS 

1.6708 

8.8 

6.1 

1        30 

09 
03 

203  MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PANCREAS 

• 

1.2468 

7.6 

4.9 

1        28 

3 
Q. 

50 

a> 

00 
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oT 
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CHAMPUS  WEIGHT  AND  THRESHOLD  SUMMARY 

W 

WW 

CHAMPUS 

ARITHMETIC 

GEOMETRIC  SHORT  STAY   LONG  STAY 

3 

NUMBER  DESCRIPTION 

UEICKT 

MEAN  LOS 

MEAN  LOS    THRESHOLD   THRESHOLD 

2W,   DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY 

1.2518 

7.1 

5.4          1 

29 

I 

205  DISORDERS  OF  LIVER  EXCEPT  MALIG.CIRR.ALC  HEPA  U  CC 

1.7774 

8.5 

5.7         1 

29 

a 
S 

206  DISORDERS  OF  LIVER  EXCEPT  MALIG.CIRR.ALC  HEPA  U/0  CC 

0.6487 

4.5 

3.0         1 

27 

EL 

207  DISORDERS  OF  THE  BILIARY  TRACT  U  CC 

1.0304 

5.4 

4.0         1 

27 

1 

208  DISORDERS  OF  THE  BILIARY  TRACT  U/0  CC 

0.5522 

3.3 

2.7        1 

20 

5* 

209  MAJOR  JOINT  ft  LIMB  REATTACHMENT  PROCEDURES 

2.9237 

10.5 

9.8        2 

I        28 

s 

210  HIP  ft  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  U  CC 

2.7024 

13.0 

11.1        3 

S        35 

■-- 

211  HIP  ft  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  U/O  CC 

1.8874 

9.3 

7.9         1 

1        31 

< 

212  HIP  ft  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-17 

1.5887 

8.9 

6.2         1 

1        30 

CJI 

213  AMPUTATION  FOR  MUSCULOSKELETAL  SYSTEM  ft  CONN  TISSt*  DISORDERS 

2.3629 

11.4 

7.9        1 

1       31 

b) 

2U  BACK  ft  NECK  PROCEDURES  U  CC 

2.0402 

10.4 

8.6         1 

1        32 

2 
o 

215  BACK  ft  NECK  PROCEDURES  W/0  CC 

1.3175 

6.9 

5.9        1 

1        29 

t-i 

216  BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  ft  CONNECTIVE  TISSUE 

1.8298 

9.1 

5.0         1 

1        28 

CO 

217  WNO  DEBRID  ft  SKN  GRFT  EXCEPT  HAND, FOR  MUSCSKELET  ft  CONN  TISS  DI 

S    2.5665 

11.9 

6.4         1 

1        30 

re 

218  LOWER  EXTREM  ft  HUMER  PROC  EXCEPT  HIP, FOOT, FEMUR  AGE  >17  U  CC 

1.9567 

9.1 

7.0         ' 

1        31 

219  LOWER  EXTREM  ft  HUMER  PROC  EXCEPT  HIP, FOOT, FEMUR  AGE  >17  U/0  CC 

1.0607 

4.7 

3.9 

1        25 

3 

220  LOWER  EXTREM  ft  HUMER  PROC  EXCEPT  NIP.FOOT, FEMUR  AGE  0-17 

0.8503 

3.7 

2.6 

1        26 

n 
go 

221  KNEE  PROCEDURES  U  CC 

1,6061 

6.8 

4.8 

1        28 

03 
> 

eg 

c 

222  KNEE  PROCEDURES  U/O  CC 

0.8888 

3.2 

2.6 

1        17 

223  MAJOR  SHOULDER/ELBOU  PROC,  OR  OTHER  UPPER  EXTREMITY  PROC  U  CC 

0.9542 

3.7 

2.8 

1        23 

224  SHOULDER, ELBOW  OR  FOREARM  PRa.EXC  MAJOR  JOINT  PROC,  U/O  CC 

0.7684 

2.6 

2.1 

1        12 

225  FOOT  PROCEDURES 

0.7505 

2.9 

2.3 

1        16 

CO 

226  SOFT  TISSUE  PROCEDURES  U  CC 

1.1823 

5.7 

3.4 

1        27 

►-» 

227  SOFT  TISSUE  PROCEDURES  U/0  CC 

0.7165 

S.0 

2.3 

1        18 

228  MAJOR  THUMB  OR  JOINT  PROC.OR  OTH  HAND  OR  URIST  PROC  U  CC 

0.8480 

2.9 

2.2 

1        19 

03 

229  HAND  OR  WRIST  PROC,  EXCEPT  MAJOR  JOINT  PROC,  U/O  CC 

0.6313 

2.1 

1.7 

1        10 

73 

230  LOCAL  EXCISION  ft  REMOVAL  OF  INT  FIX  DEVICES  OF  NIP  ft  FEMUR 

0.6652 

3.1 

2.0 

1        21 

c_ 

231  LOCAL  EXCISION  ft  REMOVAL  OF  INT  FIX  DEVICES  EXCEPT  HIP  ft  FEMUR 

0.8556 

S.6 

2.3 

1        26 

09 

232  ARTHROSCOPY 

0.7381 

2.« 

2.0 

1        19 

03 

3 

a. 

73 
n 

00 

c_ 
S" 

o' 

3 

CHANPUS  UEIGNT  AND  THRESHOLD  SUMNART 


ORG 

NUMBER  DESCRIPTION 


CHAMPUS 
WEIGHT 


ARITHMETIC 
MEAN  LOS 


GEOMETRIC 
MEAN  LOS 


SHORT  STAY 
THRESHOLD 


LONG  STAY 
THRESHOLD 


0  CC 


233  OTHER  MUSCULOSKELET  SYS  t  CONN  TISS  O.R.  PROC  U  CC 
23A  OTHER  MUSCULOSKELET  SYS  i  CONN  TISS  O.R.  PRW  W/IJ 

235  FRACTURES  OF  FEMUR 

236  FRACTURES  OF  HIP  t  PELVIS 

237  SPRAINS,  STRAINS,  I   DISLOCATIONS  OF  NIP,  PELVIS  t   THIGH 

238  OSTEOMYELITIS 

239  PATHOLOGICAL  FRACTURES  t  MUSCULOSKELETAL  ft  CONN  TISS  MALIGNANCY 

240  CONNECTIVE  TISSUE  DISORDERS  U  CC 

241  CONNECTIVE  TISSUE  DISORDERS  U/0  CC 

242  SEPTIC  ARTHRITIS 

243  MEDICAL  BACK  PROBLEMS 

244  BONE  DISEASES  ft  SPECIFIC  ARTHROPATHIES  U  CC 

245  BONE  DISEASES  t  SPECIFIC  ARTHROPATHIES  U/O  CC 

246  NON-SPECIFIC  ARTHROPATHIES 

247  SIGNS  ft  SYMPTOMS  OF  MUSCULOSKELETAL  SYSTEM  ft  CONN  TISSUE 

248  TENDONITIS,  MYOSITIS  ft  BURSITIS 

249  AFTERCARE,  MUSCULOSKELETAL  SYSTEM  ft  CONNECTIVE  TISSUE 

250  FX,  SPRN,  STRN  ft  DISL  OF  FOREARM,  HAND,  FOOT  AGE  >17  W  CC 

251  FX,  SPRN,  STRN  ft  DISL  OF  FOREARM,  HAND,  FOOT  AGE  >17  W/O  CC 

252  FX,  SPRN,  STRN  ft  DISL  OF  FOREARM,  HAND,  FOOT  AGE  0-17 

253  FX,  SPRN,  STRN  ft  OISL  OF  UPARM,LOULEG  EX  FOOT  AGE  >17  W  CC 

254  FX,  SPRN,  STRN  ft  DISL  OF  UPARM,LOULEG  EX  FOOT  AGE  >17  W/O  CC 

255  FX,  SPRN,  STRN  ft  DISL  OF  UPARM,LOWLEG  EX  FOOT  AGE  0-17 

256  OTHER  PWSCULOSKELETAL  SYSTEM  ft  CONNECTIVE  TISSUE  DIAGNOSES 

257  TOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC 

258  TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC 

259  SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC 

260  SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC 

261  BREAST  PROC  FOR  NON- MALIGNANCY  EXCEPT  BIOPSY  ft  LOCAL  EXCISION 


2.0759 

1.0062 

1.2289 

1.1686 

0.6258 

1.4859 

1.3933 

1.6972 

0.7487 

1.2300 

0.6452 

0.9941 

0.7360 

0.8838 

0.5930 

0.5749 

0.5694 

0.9778 

0.5888 

0.3151 

1.0754 

0.4753 

0.4006 

0.6488 

1.0861 

0.9334 

1.1331 

0.7416 

0.9167 


10.4 
4.5 
12.3 
10.4 
4.3 
11.3 
9.5 
9.5 
5.7 
8.6 
5.0 
6.4 
4.7 
6.1 
4.3 
4.1 
4.0 
6.2 
3.0 
1.3 
6.8 
3.5 
2.9 
4.0 
5.1 
4.4 
4.8 
2.9 
2.7 


7.5 
3.2 
6.9 
6.5 
3.1 
8.7 
6.8 
7.1 
4.5 
7.1 
3.6 
4.8 
3.4 
4.0 
3.1 
3.1 
2.7 
4.4 
2.0 
1.2 
4.5 
2.6 
2.0 
2.7 
4.6 
4.0 
3.7 
2.5 
2.3 


31 
27 
30 
30 
27 
32 
30 
31 
28 
31 
27 
28 
27 
27 
27 
27 
26 
28 
21 
3 

28 
26 
19 
26 
20 
15 
27 
14 
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CHAMPUS  WEIGHT  AND  THRESHOLD  SUMMARY 

o 

■M      -    ' 

CHAMPUS 

ARITHMETIC 

GEOMETRIC  SHORT  STAY   LONG  STAY 

MJHBER  DESCRIPTION 

WEIGHT 

MEAN  LOS 

MEAN  LOS    THRESHOLD   THRESHOLD 

a 
p 

262  BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  MON-MALICNAMCY 

0.5041 

2.1 

1.7          1 

10 

263  SKIN  GRAFT  &/0R  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  U  CC        | 

3.0922 

19.0 

12.5          1 

36 

a 

266  SKIM  GRAFT  A/OR  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  U/O  CC 

1.8215 

13.1 

9.3         t 

33 

B3 

265  SKIM  CRAFT  &/0R  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W  CC 

1.7986 

7.5 

5.6         1 

29 

90 
n 

266  SKIN  GRAFT  l/OR  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W/O  C 

0.8904 

4.1 

3.1         1 

27 

00 

5' 

267  PERIANAL  t  PILONIDAL  PROCEDURES 

0.5057 

2.6 

2.1         1 

14 

5" 

•1 

268  SKIM.  SUBCUTANEOUS  TISSUE  t   BREAST  PLASTIC  PROCEOURES 

0.6778 

2.9 

1.9         1 

18 

■-- 

269  OTHER  SKIM,  SU8CUT  TISS  t   BREAST  PROC  «  CC 

1.6362 

r.5 

5.4         1 

29 

< 

270  OTHER  SKIM,  SUBCUT  TISS  t   BREAST  PROC  W/O  CC 

0.7786 

3.4 

2.4         1 

26 

yi 

271  SKIN  ULCERS 

1.7878 

11.1 

8.3         1 

32 

u 

272  MAJOR  SKIN  DISORDERS  W  CC 

1.1128 

7.3 

5.6         1 

29 

Z 

c 

273  MAJOR  SKIN  DISORDERS  W/O  CC 

0.7338 

j.r 

4.1         1 

28 

t-k 

274  MALIGNANT  BREAST  DISORDERS  W  CC 

1.6943 

9.5 

5.9         1 

29 

CO 

0.8495 

6.0 

4.2         1 

28 

re 

276  NON-MALIGANT  BREAST  DISORDERS 

0.6040 

3.5 

2.7         1 

24 

277  CELLULITIS  AGE  >17  W  CC 

1.1753 

r.5 

6.3         1 

30 

278  CELLULITIS  AGE  >17  W/O  CC 

0.7188 

5.1 

4.3         1 

25 

Q. 

279  CELLULITIS  AGE  0-17 

0.5161 

4.1 

3.4         1 

1        20 

280  TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  ACE  >17  W  CC 

0.6925 

4.1 

2.6         1 

1        26 

> 

C 

281  TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  I   BREAST  AGE  >17  W/O  CC 

0.4715 

2.9 

2.2         1 

1        18 

282  TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  i  BREAST  AGE  0-17 

0.3433 

1.9 

1.6         1 

1        8 

c 
ca 

283  MINOR  SKIN  DISORDERS  W  CC 

1.2224 

6.6 

4.4         \ 

1        28 

u 

284  MINOR  SKIN  DISORDERS  W/O  CC 

0.4594 

3.5 

2.6         1 

1        24 

>-' 

285  AMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE, NUTRIT.i  MEtABOL  DISORDERS 

4.3254 

21.6 

15.3         1 

1        39 

CO 
05 

286  ADRENAL  i  PITUITARY  PROCEDURES 

2.3578 

8.6 

7.9        J 

I                   27 

03 

287  SKIN  GRAFTS  I   WOUND  DEBRID  FOR  ENDOC,  NUTRIT  I   HETAB  DISORDERS 

2.3225 

15.2 

11.1         1 

1        35 

/O 

288  O.R.  PRWEOURES  FOR  OBESITY 

1.7995 

6.0 

5.6         1 

1        16 

289  PARATHYROID  PROCEDURES 

1.1615 

4.9 

4.0         1 

1        26 

en 

290  THYROID  PROCEDURES 

0.7642 

3.0 

• 

2.6         1 

1        13 

B3 
3 
O. 

?o 
n 

00 

o' 

D 
CO 

CHAHPUS  WEIGHT  AMD  THRESHOLD  SUNMART 

ORG 

CHAMPUS 

ARITHMETIC 

GEOMETRIC  SHORT  STAY   LONG  STAY 

NUMBER  DESCRIPTION 

WEIGHT 

MEAN  LOS 

MEAN  LOS    THRESHOLD   THRESHOLD 

291  THTROGLOSSAL  PROCEDURES 

0.4850 

1.3 

1.2        1 

3 

I 

f9% 

292  OTHER  EMOOCRIME,  NUTRIT  t   >«TAB  O.R.  PROC  U  CC 

3.2008 

12.2 

9.1         1 

33 

cy 

293  OTHER  ENDOCRINE,  NUTRIT  i  NETAB  O.R.  PROC  W/O  CC 

1.2284 

6.4 

5.1        1 

29 

90 

294  DIABETES  AGE  >35 

0.7553 

5.8 

4.9         1 

27 

t 

295  DIABETES  AGE  0-35 

0.7125 

4.6 

3.8         1 

27 

n 

296  NUTRITIONAL  &  «ISC  METABOLIC  DISORDERS  AGE  >17  W  CC 

I.IOfW 

6.9 

4.9         1 

28 

3 

297  NUTRITIONAL  i  NISC  METABOLIC  DISORDERS  AGE  >17  U/0  CC 

O.AAM 

5.0 

3.4         1 

27 

< 

298  NUTRITIONAL  t  NISC  NCTABOIIC  DISORDERS  AGE  0-17 

0.4180 

3.5 

2.7         1 

20 

o 

299  INBORN  ERRORS  OF  METABOLISM 

0.83U 

5.1 

3.9         1 

27 

en 

300  ENDOCRINE  DISORDERS  U  CC 

0.9499 

6.2 

4.8        t 

1       28 

z 

301  ENDOCRINE  DISORDERS  W/O  CC 

0.5407 

4.1 

2.7        1 

1        26 

o 

302  KIDNEY  TRANSPLANT 

5.7970 

16.9 

14.9        1 

i                  38 

•^ 
S 

303  KIDNEY.URETER  t  MAJOR  BLADDER  PROCEDURES  FOR  NEOPUSM 

2.S908 

10.5 

9.6        I 

t       33 

mm 

CO 

30*  KIDNET,URETER  t   MAJOR  BLADDER  PROC  FOR  NOM-NEOPL  W  CC 

2.3113 

9.8 

7.8        1 

1        31 

^ 

305  KIDNEY.URETER  ft  MAJOR  BLADDER  PROC  FOR  NOM-NEOPL  W/O  CC 

1.4377 

6.2 

4.7        1 

1        28 

O. 

306  PROSTATECTOMY  W  CC 

1.3672 

6.4 

5.4         1 

1        29 

3 
re 

307  PROSTATECTOMY  W/O  CC 

0.8715 

3.9 

3.5        1 

1        16 

ce 

a. 

308  MINOR  BLADDER  PROCEDURES  W  CC 

1.8341 

8.1 

5.5 

1        29 

a; 
<< 

309  MINOR  BLADDER  PROCEDURES  W/O  CC 

1.1595 

5.9 

4.3 

1           M 

1        28 

> 

310  TRANSlNtETHRAL  PROCEDURES  W  CC 

1.0101 

4.2 

3.2 

I        27 

c 

OQ 

311  TRANSURETHRAL  PROCEDURES  W/O  CC 

0.7474 

2.9 

2.4 

1        16 

C 

CO 

312  URETHRAL  PROCEDURES,  AGE  >17  W  CC 

0.7786 

3.4 

2.8 

1        20 

313  URETHRAL  PROCEDURES,  AGE  >17  W/O  CC 

0.5733 

3.0 

2.1 

1        23 

l-> 

3U  URETHRAL  PROCEDURES,  AGE  0-17 

0.5143 

2.7 

2.0 

1        21 

to 

05 

315  OTHER  KIDNEY  t  URINARY  TRACT  O.R.  PROCEDURES 

2.2674 

9.2 

6.6 

1        30 

316  RENAL  FAILURE 

1.4627 

7.7 

5.3 

1        29 

73 

317  ADMIT  FOR  RENAL  DIALYSIS 

0.3507* 

2.8 

2.0 

• 

1        18 

09 

318  KIDNEY  ft  URINARY  TRACT  NEOPLASMS  W  CC 

1.4U7 

7.8 

5.3 

1        29 

1        27 

a 

319  KIDNEY  t  URINARY  TRACT  NEOPUSMS  W/O  CC 

0.9054 

5.3 

3.5 

3 

a. 

73 
re 

OQ 

c_ 
o' 

s 

■ 

SB 
M 

CHAMPUS  WEIGHT  AND  THRESHOLD  SUNMAftT 

DRG 

CHAMPUS 

ARITHMETIC 

GEOMETRIC  SHORT  STAY   LONG  STAY 

NUMBER  DESCRIPTION 

UEIGHT 

MEAN  LOS 

MEAN  LOS    THRESHOLD   THRESHOLD 

320  riOHEY  I   URINARY  TRACT  INFECTIONS  AGE  >17  U  CC 

1.0164 

5.9 

4.9         1 

28 

321  KIDNEY  i  URINARY  TRACT  INFECTIONS  AGE  >17  U/0  CC 

0.6618 

4.4 

3.8         1 

20 

322  KIDNEY  ft  URINARY  TRACT  INFECTIONS  AGE  0-17 

0.5100 

4.1 

3.4         1 

20 

323  URINARY  STONES  U  CC,  ft/OR  ESU  LITHOTRIPSY 

0.8514 

3.0 

2.2         1 

19 

32«  URINARY  STONES  U/0  CC 

0.4695 

2.2 

1.8         1 

11 

325  KIDNEY  ft  URINARY  TRACT  SIGNS  ft  SYMPTONS  AGE  >17  W  CC 

0.6597 

4.2 

S.4         1 

27 

326  KIDNEY  ft  URINARY  TRACT  SIGNS  ft  SYNPTOHS  AGE  >17  W/0  CC 

0.5591 

3.3 

2.7         1 

18 

327  KIDNEY  ft  URINARY  TRACT  SIGNS  ft  SYKPTOMS  AGE  0-17 

0.3919 

2.4 

2.0         1 

12 

328  URETHRAL  STRICTURE  AGE  >17  U  CC 

0.6250* 

5.1 

5.9         1 

28 

329  URETHRAL  STRICTURE  AGE  >17  M/0  CC 

0.9328 

3.9 

3.0        1 

26 

330  URETHRAL  STRICTURE  AGE  0-17 

0.2788* 

0.0 

1.6        1 

9 

331  OTHER  KIDNEY  ft  URINARY  TRACT  DIAGNOSES  AGE  >17  U  CC 

1.1772 

6.7 

4.5         1 

28 

332  OTHER  KIDNEY  ft  URINARY  TRACT  DIAGNOSES  AGE  >17  U/O  CC 

0.6556 

3.9 

2.8        1 

1        26 

333  OTHER  KIDNEY  ft  URINARY  TRACT  DIAGNOSES  AGE  0-17 

0.5482 

3.9 

2.9        1 

1        26 

334  MAJOR  HALE  PELVIC  PROCEDURES  W  CC 

2.3274 

10.4 

9.4        J 

I                   33 

335  MAJOR  MALE  PELVIC  PROCEDURES  U/0  CC 

1.9043 

8.5 

8.1         i 

(        22 

336  TRANSURETHRAL  PROSTATECTOMY  U  CC 

1.0447 

5.1 

4.6        1 

1        18 

337  TRANSURETHRAL  PROSTATECTOMY  U/0  CC 

0.7646 

4.0 

3.7        1 

1        12 

338  TESTES  PROCEDURES,  FOR  MALIGNANCY 

0.9438 

4.7 

3.1 

1        27 

339  TESTES  PROCEDURES,  NON-HALIGNANa  AGE  >17 

0.5433 

2.0 

1.6 

1        10 

340  TESTES  PROCEDURES,  NOM- MALIGNANCY  AGE  0-17 

0.4157 

1.5 

1.3 

1         4 

341  PENIS  PROCEDURES 

1.0106 

4.1 

3.1 

1        27 

342  CIRCUMCISION  AGE  >17 

0.4508* 

2.9 

2.1 

1        20 

343  CIRCUMCISION  AGE  0-17 

0.3788* 

0.0 

1.7 

1        6 

344  OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R.  PROCEDURES  FOR  NALIGNAN 

CY      1.2011 

5.8 

4.1 

1        28 

345  OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R.  PROC  EXCEPT  FOR  MALIGNA 

NCY      0.9157 

4.8 

3.3 

1        27 

346  MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  W  CC 

1.2654 

8.9 

5.9 

1        29 

347  MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  U/O  CC 

0.6387 

4.1 

2.3 

1        26 

348  BENIGN  PROSTATIC  HYPERTROPHY  U  CC 

0.6474 

3.1 

2.7 

1        14 

w 
u 


CD 

n 


99 

(D 

CD 


< 

tjt 

CO 

z 

o 


03 
CO 


(V 

a. 

3 
fD 
01 

O. 

09 
> 

c 
c 

CO 
CO 


CO 


73 
ce 

03 
3 
Q. 

•73 

n 

OQ 

09 

(^ 

5' 

3 


CHAMPUS  WEIGHT  AND  THKESHOLD  SUMMARY 

ORG 

CHAMPUS 

ARITHMETIC 

GEOMETRIC  SHORT  STAY   LONG  STAY 

NUMBER  DESCRIPTION 

WEIGHT 

MEAN  LOS 

MEAN  LOS    THRESHOLD   THRESHOLD 

349  BENIGN  PROSTATIC  HYPERTROPHY  W/0  CC 

0.5763 

2.5 

2.0          1 

13 

350  INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYSTEM 

0.6341 

4.0 

5.3         1 

22 

351  STERILIZATION,  MALE 

0.3333* 

0.0 

1.3         1 

5 

352  OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES                ' 

0.3204 

2.0 

1.6         1 

10 

353  PELVIC  EVISCERATION,  RADICAL  HYSTERECTOMY  t   RADICAL  VULVECTO 

IIY      2.0619 

9.6 

8.9        2 

27 

354  UTERINE, ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W  CC 

1.4248 

6.9 

6.4         1 

20 

355  UTERINE, ADNEXA  PRW  FOR  NON-OVARIAN/ADNEXAL  MALIG  U/O  CC 

0.9596 

5.1 

4.8         1 

14 

356  FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE  PRWEDURES 

0.8778 

4.9 

4.5         1 

17 

357  UTERINE  »  ADNEXA  PROC  FOR  OVARIAN  OR  ADNEXAL  MALIGNANCY 

1.8065 

8.5 

7.6         1 

30 

358  UTERINE  ft  ADNEXA  PROC  FOR  NON -MALIGNANCY  U  CC 

1.2243 

5.9 

5.4         1 

17 

359  UTERINE  ft  ADNEXA  PROC  FOR  NON -MALIGNANCY  W/0  CC 

0.9322 

4.7 

4.4         1 

11 

360  VAGINA,  CERVIX  ft  VULVA  PROCEDURES 

0.6164 

2.8 

2.1        1 

19 

361  LAPAROSCOPY  ft  INCISIONAL  TUBAL  INTERRUPTION 

0.7058 

3.0 

2.5        1 

1        20 

362  ENDOSCOPIC  TUBAL  INTERRUPTION 

0.3874 

1.4 

1.5         1 

4 

0.6745 

3.5 

2.6         1 

1        18 

364  D&C,  CONIZATION  EXCEPT  FOR  MALIGNANCY 

0.4521 

1.8 

1.5         1 

1         8 

365  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  O.R.  PROCEDURES 

1.2856 

6.5 

5.2        1 

1        29 

366  MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W  CC 

1.3112 

8.2 

5.1        1 

1        29 

367  MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W/O  CC 

0.6218 

5.2 

2.4         ' 

1        21 

368  INFECTIONS,  FEMALE  REPRODUCTIVE  SYSTEM 

0.6294 

4.0 

5.5 

1        17 

369  MENSTRUAL  ft  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  DISORDERS 

0.4622 

2.8 

2.5 

1        16 

370  CESAREAN  SECTION  W  CC 

0.9573 

5.5 

5.0 

1        16 

371  CESAREAN  SECTION  W/0  CC 

0.7653 

4.4 

4.2 

1         9 

572  VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES 

0.S868 

5.5 

5.0 

1        15 

m                                              9 

373  VAGINAL  DELIVERY  W/0  COMPLICATING  DIAGNOSES 

0.3890 

2.4 

2.2 

1         7 

374  VAGINAL  DELIVERY  W  STERILIZATION  ft/OR  DftC 

0.6202 

2.7 

2.6 

1         7 

375  VAGINAL  DELIVERY  W  O.R.  PROC  EXCEPT  STERIL  ft/OR  DftC 

0.8026 

5.8 

5.4 

1        15 

376  POSTPARTUM  ft  POST  ABORTION  DIAGNOSES  W/0  O.R.  PROCEDURE 

0.4767 

5.0 

2.5 

1  15 
1        19 

377  POSTPARTUM  ft  POST  ABORTION  DIAGNOSES  W  O.R.  PROCEDURE 

0.6844 

2.9 

2.2 

n 
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CHAMPUS  WEIGHT  AND  THRESHOLD  SUMMARY 

CO 
CO 

ORG 

CNAMPUS 

KRITNMETIC 

GEOMETRIC  SHORT  STAY   LONG  STAY 

2 

WJMBER  DESCRIPTION 

WEIGHT 

MEAN  LOS 

MEAN  LOS    THRESHOLD   THRESHOLD 

378  ECTOPIC  PREGNANCY 

0.7900 

3.6 

3.3 

1        11 

379  THREATENED  ABORTION 

0.3205 

2.6 

1.9 

1        16 

a 

380  ABORTION  W/0  D&C 

0.2918 

1.6 

1.4 

1         5 

S- 

381  ABORTION  U  DK,  ASPIRATION  CURETTAGE  OR  HYSTEROTOMY 

0.3770 

1.3 

1.2 

1         4 

382  FALSE  LABOR 

0.1510 

1.3 

1.2 

1         3 

S' 

383  OTHER  ANTEPARTUM  DIAGNOSES  U  MEDICAL  COMPLICATIONS 

0.3525 

3.2 

2.6 

1        18 

•1 

384  OTHER  ANTEPARTUM  DIAGNOSES  U/O  MEDICAL  COMPLICATIONS 

0.32V0 

2.7 

1.9 

1        18 

385  NEONATES,  DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILIT 

Y 

< 

386  EXTREME  IMMATURITY  OR  RESPIRATORY  DISTRESS  SYNDROME,  NEOMAT 

E 

fn 

387  PREMATURITY  U  MAJOR  PROBLEMS 

•      . 

388  PREMATURITY  M/O  MAJOR  PROBLEMS 

• 

2 

o 

389  FULL  TERM  NEONATE  W  MAJOR  PROBLEMS 

• 

, 

w 

390  NEONATE  U  OTHER  SIGNIFICANT  PROBLEMS 

. 

05 

to 

391  NORMAL  NEWBORN 

0.1260 

2.5 

2.3 

1         8 

^0k 

392  SPLENECTOMY  AGE  >17 

3.3608 

10.8 

8.6 

1        32 

fB 

393  SPLENECTOMY  AGE  0-17 

1.8887 

8.3 

6.5 

1        30 

394  OTHER  O.R.  PROCEDURES  OF  THE  BLOOD  AND  BLOOD  FORMING  ORGAN! 

0.8992 

4.6 

2.7 

1        26 

fl) 

395  RED  BLOOO  CELL  DISORDERS  AGE  >17 

0.8911 

5.8 

4.1 

1        28 

03 

396  RED  BLOOO  CELL  DISORDERS  AGE  0-17 

0.5805 

4.3 

3.4 

1        27 

> 

C 

397  COAGULATION  DISORDERS 

0.77VS8 

4.4 

3.4 

1        27 

398  RETICULOENDOTHELIAL  I   IMMUNITY  DISORDERS  W  CC 

1.6930 

9.0 

7.0 

1        30 

OQ 

C 

W3 

399  RETICULOENDOTHELIAL  t   IMMUNITY  DISORDERS  W/0  CC 

0.8057 

5.3 

4.0 

1        28 

u 

400  LYMPHOMA  ft  LEUKEMIA  W  MAJOR  O.t.  PROCEDURE 

2.4706 

10.6 

7.8 

1        31 

►-k 

401  LYMPHOMA  ft  NON-ACUTE  LEUKEMIA  W  OTHER  O.R.  PtOC  W  CC 

3.3245 

12.3 

9.1 

1        33 

l-k 
CD 
03 

402  LYMPHOMA  ft  NON-ACUTE  LEUKEMIA  U  OTHER  O.R.  PROC  M/O  CC 

1.0319 

4.8 

3.5 

1        27 

03 

403  LYMPHOMA  ft  NON-ACUTE  LEUKEMIA  U  CC 

2.2708 

11.3 

7.1 

1        31 

50 

404  LYMPHOMA  ft  NON-ACUTE  LEUKEMIA  W/0  CC 

1.0173 

5.3 

3.8 

1        27 

405  ACUTE  LEUKEMIA  W/0  MAJOR  O.R.  PROCEDURE  AGE  0-17 

1.4140 

7.3 

4.6 

1        28 

to 

05 

406  MYELOPROLIF  DISORD  OR  POORLY  OIFF  NEOPL  W  MAJ  O.R.PROC  W  C? 

3.4379 

14.0 

9.7 

1        33 

03 

D 
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CHAMPUS  WEIGHT  AND  THRESHOLD  SUMNART 

DRG 

CHAMPUS 

ARITHMETIC 

GEOMETRIC  SHORT  STA 

Y   LONG  STAT 

NUMBER  DESCRIPTION 

UEIGHT 

MEAN  LOS 

MEAN  LOS    THRESHOL 

D   THRESHOLD 

«07  NYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  U  NAJ  O.R.PROC  U/0 

CC       1.7617 

7.3 

5.9         1 

29 

408  KYELOPROIIF  DISORD  OR  POORLY  DIFF  NEOPL  U  OTHER  O.R.PROC 

1.0159 

4.5 

3.3        1 

27 

409  RADIOTHERAPY 

0.8907 

6.3 

4.0         1 

28 

410  CHEMOTHERAPY 

0.6344 

2.9 

2.3        1 

16 

411  HISTORY  OF  MALIGNANCY  U/0  ENDOSCOPY 

0.4555 

3.9 

2.6        1 

26 

412  HISTORY  OF  MALIGNANCY  U  ENDOSCOPY 

0.4319* 

3.1 

2.2         1 

22 

413  OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIA6  U  CC 

1.8235 

10.3 

6.7         1 

30 

414  OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W/0  CC 

0.9272 

6.1 

3.9         1 

27 

415  O.R.  PROCEDURE  FOR  INFECTIOUS  t  PARASITIC  DISEASES 

3.1118 

13.5 

9.1         1 

33 

416  SEPTICEMIA  AGE  >17 

2.0554 

9.2 

7.0         1 

30 

417  SEPTICEMIA  AGE  0-17 

0.7030 

5.2 

4.3         1 

28 

418  POSTOPERATIVE  t   POST -TRAUMATIC  INFECTIONS 

0.9336 

6.3 

5.1         1 

29 

419  FEVER  OF  UNKNOUN  ORIGIN  AGE  >17  U  CC 

0.9898 

5.7 

4.4         1 

28 

420  FEVER  OF  UNKNOUN  ORIGIN  AGE  >17  U/0  CC 

0.8489 

5.2 

4.3         1 

28 

421  VIRAL  ILLNESS  AGE  >17 

0.6091 

4.0 

3.3         t 

21 

422  VIRAL  ILLNESS  &  FEVER  OF  UNKNOUN  ORIGIN  AGE  0-17 

0.3944 

3.1 

2.7        1 

13 

423  OTHER  INFECTIOUS  ft  PARASITIC  DISEASES  DIAGNOSES 

1.2390 

7.0 

4.6        1 

28 

424  O.R.  PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILLNESS 

2.1681 

20.3 

13.0         1 

37 

42S  ACUTE  ADJUST  REACT  ft  DISTURMNCES  OF  PSYCHOSOCIAL  DYSFUNCT 

ION      0.6305 

5.8 

3.4         1 

27 

426  DEPRESSIVE  NEUROSES 

1.3160 

10.9 

6.9         1 

30 

427  NEUROSES  EXCEPT  DEPRESSIVE 

1.1697 

12.1 

6.8         1 

30 

428  DISORDERS  OF  PERSONALITY  ft  IMPULSE  CONTROL 

1.6647 

14.0 

8.4         1 

32 

429  ORGANIC  DISTURBANCES  ft  MENTAL  RETARDATION 

1.4711 

11.7 

7.5         1 

31 

430  PSYCHOSES 

1.4643 

13.6 

9.4         1 

33 

431  CHILDHOOD  MENTA',  DISORDERS 

2.7466 

23.5 

16.3         1 

40 

432  OTHER  MENTAL  DISORDER  DIAGNOSES 

2.2490 

22.5 

16.0         1 

1         40 

433  ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE,  LEFT  AMA 

0.7802 

9.5 

6.2         1 

1        30 

434  ALC/DRUG  ABUSE  OR  DEPEND.  DETOX  OR  OTH  SYMPT  TREAT  W  CC 

1.3U7 

11.9 

7.5         1 

1        31 

435  ALC/DRUG  ABUSE  OR  DEPEND,  DETOX  OR  OTH  SYMPT  TREAT  U/0  CC 

BEST  COPY  AVAILABLE 
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CHAMPUS  WEIGHT  AND  THRESHOLD  SUMKARY 

1 

CO 

ORG 

CHAKPUS 

i 
ARITHMETIC   GEOMETRIC  SHORT  STAY   LONG  STAY 

s 

NUMBER  DESCRIPTION 

WEIGHT 

MEAN  LOS    MEAN  LOS    THRESHOLD   THRESHOLD 

436  ALC/DRUG  DEPENDENCE  U  REHABILITATION  THERAPY 

1.8070 

24.2       21. 

3         S        45 

I 

437  ALC/DRUG  DEPENDENCE,  COMBINED  REHAB  I   DETOX  THERAPY 

1.4470 

21.5       17, 

6         1        41 

a 
S 

93 

458  NO  LONGER  VALID 

- 

- 

•                                         B 

439  SKIN  GRAFTS  FOR  INJURIES 

2.3054 

5         1        30 

UO  WniND  DEBRIDEMENTS  FOR  INJURIES 

1.8700 

6         1        29 

U1  HAND  PROCEDURES  FOR  INJURIES 

0.7800 

0         1        15 

1 

U2  OTHER  O.R.  PROCEDURES  FOR  INJURIES  U  CC 

2.7865 

11.0       6. 

7         1        30 

< 

443  OTHER  O.R.  PROCEDURES  FOR  INJURIES  W/0  CC 

1.2434 

1         1        27 

44<,  MULTIPLE  TRAUMA  AGE  >17  W  CC 

0.7886 

2         1        25 

Oi 

445  MULTIPLE  TRAUMA  AGE  >17  U/0  CC 

0.6648 

8         1        26 

w 

446  MULTIPLE  TRAUMA  AGE  0-17 

0.5024 

2         1        23 

2 

p 

447  ALLERGIC  REACTIONS  AGE  >17 

0.4398 

8         1        10 

i-k 

448  ALLERGIC  REACTIONS  AGE  0-17 

0.3995 

8         1         9 

G3 
CO 

449  POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W  CC 

0.8738 

8         1        26 

450  POISONING  t  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  U/0  CC 

0.5016 

9        1        18 

451  POISONING  ft  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17 

0.3452 

6         1        10 

452  COMPLICATIONS  OF  TREATMENT  W  CC 

1.2139 

1         1        28 

CB 

453  COMPLICATIONS  OF  TREATMENT  U/O  CC 

0.5103 

4         1        26 

03 

454  OTHER  INJURY.  POISONING  ft  TOXIC  EFFECT  DIAG  U  CC 

1.9011 

9         1        26 

> 

455  OTHER  INJURY,  POISONING  ft  TOXIC  EFFECT  DIAG  U/O  CC 

0.3824 

7         1        12 

c 

00 

456  BURNS,  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY 

0.5713 

7         1        27 

c 

CB 

457  EXTENSIVE  BURNS  U/0  O.R.  PROCEDURE 

2.5594* 

6         1        28 

CO 

458  NON-EXTENSIVE  BURNS  U  SKIN  GRAFT 

3.5707 

16.3      12. 

2         1        36 

459  NON-EXTENSIVE  BURNS  U  WOUND  DEBRIDEMENT  OR  OTHER  O.R.  PROC 

1.8076 

11.3       7. 

1        1        31 

CD 

460  NON-EXTENSIVE  BURNS  U/0  O.R.  PROCEDURE 

0.9225 

8         1        27 

461  O.R.  PROC  W  DIAGNOSES  OF  OTHER  CONTACT  U  HEALTH  SERVICES 

0.8749 

5         1        26 

so 

462  REHABILITATION 

2.5561 

25.0      21. 

2        2        45 

463  SIGNS  ft  SYMPTOMS  W  CC 

0.8551 

7         1        28 

CO 

CC 

464  SIGNS  ft  SYMPTOMS  U/O  CC 

0.6036 

9         1        26 

s 
a. 

n 
oo 

c_ 

n" 

o' 

3 

CO 

1           CHAMPUS  WEIGHT  AND  THRESHOLD  SUMPURY 

S     0«G 

CHAMPUS   ARITHMETIC 

GEOMETRIC 

SHORT  STAY 

LONG  STAY 

^    NUMBER  DESCRIPTION 

V                                                                                                       

WEIGHT    MEAN  LOS 

MEAN  LOS 

THRESHOLD 

THRESHOLD 

1       465  AFTERCARE  U  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS 

0.3450*       2.5 

1.9 

1 

•u 

7 

o. 

«       4M  AFTERCARE  U/0  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGN: 

CIS 

0.5313       3.2 

2.2 

1 

24 

CD 

467  OTHER  FACTORS  INFLUENCING  HEALTH  STATUS 

0.4055       3.0 

2.0 

1 

21 

90 

468  UNRELATED  OPERATING  ROOM  PROCEDURES 

2.1569       8.5 

5.1 

1 

29 

^ 

469  PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DIAGNOSIS 

•             • 

- 

• 

ce 

470  UNGROUPABLE 

• 

• 

• 

3 

471  BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EXTREN 

ITY 

5.0053      16.9 

15.8 

5 

39 

< 

472  EXTENSIVE  BURNS  W  O.R.  PROCEDURE 

12.3422*      33.6 

19.1 

1 

43 

473  ACUTE  LEUKEMIA  W/0  MAJOR  O.R.  PROCEDURE  AGE  >17 

4.9052      17.7 

8.8 

1 

32 

ti3 

474  RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  TRACHEOSTOMY 

11.0155      25.2 

20.0 

2 

43 

2 
p 

475  RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILATOR  SUPPORT 

3.5943      10.2 

8.9 

1 

32 

476  UNRELATED  PROTASTIC  OR  PROCEDURE 

1.9600      10.9 

10.0 

2 

33 

05 

477  UNRELATED  NON- EXTENSIVE  OR  PROCEDURE  ONLY 

0.9968       5.5 

3.4 

1 

27 

CO 

900  ALC/DRU6  ABUSE  OR  DEP,  DETOX,  OTH  W/0  CC  AGE  0-21 

1.8144      22.2 

13.7 

1 

37 

9 

re 

3 

s. 

901  ALC/DRUG  ABUSE  OR  DEP,  DETOX,  OTH  W/0  CC  AGE  >  21 

1.2235      13.8 

8.6 

1 

32 

Consistent  with  Medicare  practice  the  wel{ 

{hts  have  been  normalized 

SO  that 

SB 

> 

the  average  case  weight  In  FY89  Is  equal  f 

:o  the 

average  case  weight 

In  FY88 

1 
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Table  2 — National  Urban  and  Rural 
Adjusted  Standardized  Amounts, 
Labor/Nonlabor,  and  Cost  Share  Per 
Diem. 

Editorial  note:  This  table  will  not  appear  in 
the  Code  of  Federal  Regulations. 

FY  89  CHAMPUS  Adjusted 
Standardized  Amounts 


National  Large  Urban  adjusted 
standardized  amount 

$2,890.20 

Labor  portion 

$2,134.12 

Nonlabor  portion 

$756.08 

National  Other  Urban  adjusted 
standardised  amount 

$2,782.75 

Labor  portion 

$2,054.78 

Nonlabor  portion 

$727.97 

National  Rural  adjusted  stand- 
ardized amount 

$2,568.42 

Labor  portion 

$2,011.33 

Nonlabor  portion 

$557.09 

Cost-share  per  diem  for  benefi- 
ciaries other  than  dependents 
of  active  dutv  members 

$209.64 

The  adjusted  standardized  amounts 
are  similar  to  those  for  FY  1988  in  part 
because  of  the  use  of  a  lower  cost-to- 
charge  ratio  which  largely  offsets  the 
update  factor. 

[FR  Doc.  86-19686  Filed  8-30-88;  8:45  am] 

BiLLING  CODE  3810-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  8F3600/R975;  FRL-3434-9] 

Pesticide  Tolerances  for  Clopyralid 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  residues  of  the  herbicide 
clopyralid  on  the  raw  agricultural 
commodities  (RACs)  sugar  beet  roots 
and  tops  at  0.5  part  per  million  (ppm). 
This  regulation  was  requested  by  Dow 
Chemical  U.S.A.  and  establishes  the 
maximum  permissible  level  for  residues 
of  the  herbicide  in  or  on  these  RACs. 
EFFECTIVE  DATE:  August  31, 1988. 
ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency.  Room 
3708.  401  M  Street.  SW.,  Washington. 
DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  F.  Mountfort,  Product  Manager 
(PM)  23,  Registration  Division  (TS- 


767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Room 
237,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703) 
557-1830. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  March  9. 1988  (53  FR  7569]. 
which  announced  that  Dow  Chemical 
U.S.A.,  P.O.  Box  1706.  Midland,  MI 
48841-1706,  proposed  amending  40  CFR 
180.431  by  establishing  a  regulation  to 
permit  the  residues  of  the  herbicide 
clopyralid  (3,6-dichloro-2- 
pyridinecartxixylic  acid]  in  or  on  sugar 
beet  roots  and  tops  at  0.5  ppm. 

No  comments  were  received  in 
response  to  the  notice  of  filing. 

A  related  document  (FAP  8H5551/ 
R976)  establishing  a  regulation 
permitting  residues  of  clopyralid  in  or  on 
certain  feed  items  appears  elsewhere  in 
this  issue  of  the  Federal  Register. 

The  Agency  has  evaluated  the  data 
submitted  in  the  petition  and  other 
relevant  material,  the  data  considered 
included: 

1.  Plant  and  animal  metabolism 
studies. 

2.  A  rat  oral  lethal  dose  (LDm)  with  an 
LD&o  of  4.300  milligrams/kilogram  (mg/ 
kg]  of  body  weight. 

3.  A  13-week  mouse  feeding  study 
with  a  no-observed-effect  level  (NOEL] 
of  750  mg/kg/day. 

4.  A  180-day  dog  feeding  study  with  a 
NOEL  greater  than  (<)  150  mg/kg/day, 
the  highest  dose  treated  (HDT). 

5.  A  pilot  rabbit  teratology  and  a 
rabbit  teratology  study  with  a 
developmental  NOEL  <  250  mg/kg/day 
(HDT]. 

6.  A  rat  teratology  study  with  a 
developmental  NOEL  of  250  mg/kg/day 
(HDT]  and  a  maternal  toxicity  NOEL  of 
75  mg/kg/day. 

7.  A  two-generation  rat  reproduction 
study  with  a  reproductive  NOEL  of  < 
1,500  mg/kg/day. 

8.  A  1-year  dog  feeding  study  with  a 
NOEL  of  100  mg/kg/day. 

9.  A  2-year  rat  chronic  feeding/ 
oncogenicity  study  with  a  NOEL  of  50 
mg/kg/day  with  no  oncogenic  potential 
observed  under  the  conditions  of  the 
study  at  doses  up  to  and  including  150 
mg/kg/day  (HDT]. 

10.  A  repeat  2-year  rat  chronic 
feeding/oncogenicity  study  with  a  NOEL 
of  15  mg/kg/day  with  no  oncogenic 
potential  observed  under  conditions  of 
the  study  up  to  1,500  mg/kg/day  (HDT]. 

11.  A  2-year  mouse  oncogenicity  study 
with  no  oncogenic  potential  observed 
under  the  conditions  of  the  study  up  to 
and  including  2.000  mg/kg/day  (HDT). 

12.  A  dominant  lethal  assay,  negative. 


13.  In  vivo  rat  cytogenic  study. 
negative. 

14.  In  vitro  Salmonella  and 
Saccharomyces  assay,  negative. 

15.  An  in  vivo  mouse  host-mediated 
assay,  negative. 

Based  on  a  NOEL  of  50  mg/kg/day  in 
a  2-year  chronic  feeding/oncogenicity 
study  in  the  rat  and  a  hundredfold 
safety  factor,  the  acceptable  daily  intake 
(ADI)  has  been  set  at  0.5  mg/kg/day. 
These  tolerances,  and  those  established 
elsewhere  in  this  issue  of  the  Federal 
Register,  have  a  theoretical  maximum 
residue  contribution  of  0.007882  mg/kg/ 
day  and  would  utilize  1.6  percent  of  the 
ADI. 

There  are  no  regulatory  actions 
pending  against  the  registration  of 
clopyralid.  The  metabolism  of  clopyralid 
in  plants  and  animals  is  adequately 
understood  for  purposes  of  the 
tolerances  set  forth  below.  An  analytical 
method,  gas  chromatography,  is 
available  for  enforcement  purposes. 
Because  of  the  long  lead  time  from 
establishing  this  tolerance  to  publication 
of  the  enforcement  methodology  in  the 
Pesticide  Analytical  Manual,  Vol.  II,  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  by  mail  from: 

William  Crosse.  Chief,  Information 
Service  Branch.  Program  Management 
and  Support  Division  (TS-767C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  Street.  SW.,  Washington.  DC  20460. 

Office  location  and  telephone  number: 
Room  223.  CM  #2. 1921  Jefferson 
Davis  Highway.  Arlington,  VA  22202. 

Established  tolerances  are  adequate 
to  cover  residues  that  would  result  in 
meat,  milk,  poultry,  and  eggs.  The 
Agency  concludes  that  the  tolerances 
will  protect  the  public  health.  Therefore, 
the  tolerances  are  established  as  set 
forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
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requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determinefd  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agriculture  commodities. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  12. 1988. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— {AM»iOED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.431  is  amended  by 
adding  and  alphabetically  inserting  the 
raw  agricultural  commodities  sugar  beet 
roots  and  sugar  beet  tops  in  the  list  of 
commodities,  to  read  as  follows: 


§  1S0.431 
resickiae. 

*                 * 

Clopyralid;  tolerances  tor 

*        *        * 

Commodities 

Parts 

per 

milNon 

•  •                         •                         • 

Sugar  beet  roots 

Sugar  beet  tops „ „. 

•  •               •               • 

0.5 
0.5 

• 

(FR  Doc.  88-19297  Filed  8-30-68:  8:45  am] 

BILUNQ  CODE  S58O-50-M 

40  CFR  Part  186 

[FAP  8H5551  R976;  FRL-3435-2] 

Pesticide  Tolerance  For  Clopyralid 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  estabUshes  a 
regulation  to  permit  the  residues  of  the 
herbicide  clopyralid  (3,6-dichloro-2- 
pyridinecarboxylic  acid]  calculated  as 
parent  in  the  feed  commodity  sugar  beet 


molasses  at  7  parts  per  million  (ppm). 
This  regulation  to  establish  a  maximum 
permissible  level  for  the  herbicide  in 
this  commodity  was  requested  by  Dow 
Chemical  U.S.A. 

EFFECTIVE  DATE:  August  31,  1988. 
ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-llO), 
Environmental  Protection  Agency,  Room 
3708,  401  M  Sti'eet,  SW..  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  F.  Mountfort,  Product  Manager 
(PM)  23,  Registiration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Enviroiunental  Protection  Agency,  Room 
237,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)- 
557-1830. 

SUPPtfMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  March  9. 1988  (53  FR  7569), 
which  announced  that  Dow  Chemical 
U.S.A.,  P.O.  Box  1706,  Midland,  MI 
48641-1706,  had  filed  a  feed  additive 
petition  (8H5551)  proposing  to  amend  21 
CFR  561.439  (feed  commodity)  by 
establishing  a  regulation  to  permit  the 
residues  of  the  herbicide  clopyralid  (3,8- 
dichloro-2-pyridinecarboxylic  acid)  in  or 
on  sugar  beet  molasses  at  7.0  parts  per 
million. 

In  the  Federal  Register  of  June  29, 1988 
(53  FR  24666).  EPA  redesignated  former 
21  CFR  Part  561  into  new  40  CFR  Part 
186,  and  former  21  CFR  561.439  is  now 
40  CFR  186.1100. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  a  related 
final  rule  document  (PP  8F3600/R975) 
establishing  tolerances  in  or  on  sugar 
beet  roots  and  tops  that  appears 
elsewhere  in  this  issue  of  the  Federal 
Register. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  regulation  is 
sought.  The  nature  of  the  residue  is 
adequately  understood  for  the  purpose 
of  establishing  the  feed  additive 
regulation.  An  adequate  analytical 
method,  gas  chromatography,  is 
available  for  enforcement  purposes. 

Because  of  the  long  lead-time  from 
establishing  this  tolerance  to  publication 
of  the  enforcement  methodology  in  the 
Pesticide  Analytical  Manual,  Vol.  11.  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  by  mail  from: 
William  Crosse,  Chief,  Information 

Service  Branch,  Program  Management 

and  Support  Division  (TS-767C]. 

Office  of  Pesticide  Programs, 


Environmental  Protection  Agency.  401 
M  Street,  SW..  Washington,  DC  20460 
Office  location  and  telephone  number: 
Room  223.  CM  #2,  1921  Jefferson 
Davis  Highway,  Arlington.  VA  22202. 

It  is  concluded  that  the  pesticide  may 
be  safely  used  in  the  prescribed  manner 
when  such  use  is  in  accordance  with  the 
label  and  labeling  registered  pursuant  to 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended 
(86  Stat.  751  (7  U.S.C.  136  et  seq.]]. 
Therefore,  the  regulation  is  established 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
date  of  publication  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk  (address  above).  Such 
objections  should  be  submitted  in 
quintuplicate  and  specify  the  provisions 
of  the  regulations  deemed  objectionable 
and  the  grounds  for  the  objections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  issues  for  the  hearing.  A 
hearing  will  be  granted  if  the  objections 
are  legally  sufficient  to  justify  the  relief 
sought 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulation 
from  OMB  requirements  of  Executive 
Order  12291  pursuant  to  section  8(b)  of 
that  Order. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164  (5  U.S.C  601-612)),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950).  (Sec.  408(c),  72  Stat.  1786  (21 
U.S.C.  346(c)) 

List  of  Subjects  in  40  CFR  Part  186 

Feed  additives,  pesticides  and  pests. 
Dated:  August  12, 1988. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  Chapter  I  of  Tide  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  186— [AMENDED] 

1.  Part  186  is  amended  as  follows: 

a.  The  authority  citation  for  Part  186 
continues  to  read  a  follows: 

Authority;  21  U.S.C.  348. 

b.  In  §  186.1100  by  adding  and 
alphabetically  inserting  in  the  list  of 
commodities  the  following  entry  to  read 
as  follows: 
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§186.1100    ClopyralM. 


•        • 


Commodity 


Parts 

per 

million 


Sugar  beet  molasses.. 


7.0 


(FR  Doc.  88-19298  Filed  8-30-88;  8:45  am) 

MLUNQ  CODE  SSCO-SO— H 


40  CFR  Part  228 
[FRL-3436-4] 

Ocean  Dumping;  Designation  of  Sites 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  EPA  today  designates  a 
dredged  material  disposal  site  located  in 
the  Gulf  of  Mexico  offshore  of  Port 
Aransas,  Texas  for  the  disposal  of 
dredged  material  removed  from  the  U.S. 
Navy  Homeport  project  at  Corpus 
Christi/Ingleside,  Texas.  This  action  is 
to  designate  the  most  environmentally 
acceptable  and  economically  feasible 
area  for  ocean  disposal  of  construction 
and  futiu«  maintenance  material  from 
the  proposed  Homeport  project. 
date:  This  designation  shall  become 
effective  September  30, 1988. 
AODRESSES:  The  file  supporting  this 
designation  is  available  for  public 
inspection  at  the  following  location:  U.S. 
EPA  Region  VI  (B-F).  1445  Ross  Avenue, 
10th  floor,  Dallas,  Texas  72502-2733. 

FOR  FURTHER  INFORMATION  CONTACT 

Norm  Thomas,  214/655-2260. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
F>rotection.  Research,  and  Sanctuaries 
Act  of  1972,  as  amended,  33  U.S.C.  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  23, 
1986,  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
This  site  designation  is  being  made 
pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  Chapter  I,  Subchapter  H, 
Section  228.4)  state  that  ocean  dumping 
sites  will  be  designated  by  publication 
in  Part  228.  This  site  designation  is  being 
published  as  the  Final  Rule  in 
accordance  with  S  228.4(e)  of  the  Ocean 


Dumping  Regulations  regarding  the 
designation  of  an  ocean  dredged 
material  disposal  site  (ODMDS). 

B.  EIS  Development 

Section  102(2)(c]  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  etseq.,  ("NEPA")  requires 
that  Federal  agencies  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  While  NEPA  does 
not  apply  to  EPA's  Ocean  Dumping 
Program,  EPA  has  voluntarily  committed 
to  prepare  EISs  in  connection  with 
ocean  dumping  site  designations  (39  FR 
16186;  May  7, 1974). 

EPA  has  prepared  a  Draft 
Environmental  Impact  Statement 
entitled  "Environmental  Impact 
Statement  (EIS)  Ocean  Dredged 
Material  Disposal  Site  Designation  U.S. 
Navy  Gulf  Coast  Strategic  Homeporting 
Corpus  Christi/Ingleside,  Texas."  On 
December  4, 1987,  a  notice  of 
availability  of  the  Draft  EIS  for  agency 
and  public  review  was  published  in  the 
Federal  Register.  The  comment  period 
on  this  Draft  EIS  closed  on  January  18, 
1988.  The  Agency  received  ten  comment 
letters  on  the  Draft  (EIS)  and  responded 
to  them  in  the  Final  EIS.  Editorial  or 
factual  corrections  required  by  the 
comments  were  incorporated  in  the  text 
and  noted  in  the  Agency's  response. 
Comments,  other  than  errata  or  minor 
changes,  were  addressed  point  by  point 
in  the  Final  EIS.  On  July  1, 1988,  a  notice 
of  availability  of  the  Final  EIS  for  public 
review  and  comment  was  published  in 
the  Federal  Register.  The  public 
comment  period  on  the  Final  EIS  closed 
on  August  1, 1988.  One  letter  on  the 
Final  EIS  was  received  from  the  U.S. 
Department  of  Health  and  Human 
Services  documenting  the  Final  EIS 
adequately  considered  their  comments 
made  on  the  Draft  EIS.  The  Final  EIS  is 
available  for  public  inspection  at  the 
address  given  above. 

The  action  discussed  in  the  EIS  is  the 
designation  of  an  ocean  site  for  disposal 
of  dredged  material.  The  purpose  of  the 
designation  is  to  provide  an 
environmentally  acceptable  location  for 
ocean  disposal.  The  appropriateness  of 
ocean  disposal  is  determined  on  a  case- 
by-case  basis,  as  part  of  the  process  of 
issuing  permits  for  ocean  disposal,  in 
accordance  with  the  Act,  the  Ocean 
Dumping  Regulations,  and  other 
applicable  Federal  laws. 

The  EIS  discussed  the  need  for  and 
alternatives  to  the  proposed  action. 
These  included  the  eleven  alternatives 
considered  by  the  U.S.  Navy  in  a 
previously  published  EIS  (i.e..  United 
States  Navy  Gulf  Coast  Strategic 


Homeporting  Final  Environmental 
Impact  Statement,  January  1987).  Five 
ocean  disposal  alternatives  were  also 
evaluated.  These  included  a  mid-shelf 
site,  a  continental  slope  site  and  three 
near-shore  sites,  including  the  Galveston 
District  Corps  of  Engineers  (COE) 
interim  ODMDS.  Both  the  mid-shelf  and 
continental  slope  sites  involve  increased 
transportation  costs  at  no  environmental 
advantage.  Because  of  the  increased 
economic  costs  and  lack  of 
environmental  benefit,  the  mid-shelf  and 
continental  slope  sites  were  eliminated 
from  consideration.  In  addition  to  ocean 
disposal,  upland  disposal,  beach 
nourishment,  as  well  as  shallow,  deep, 
and  confined  bay  disposal  were 
considered.  The  use  of  any  single 
alternative  for  disposal  of  all  material 
was  not  feasible  and  sufficient  upland 
sites  were  not  available  to 
accommodate  both:  (1)  The  virgin  and 
maintenance  from  the  Homeport  Project; 
and  (2)  the  Corps  routine  maintenance 
material.  The  Navy's  preferred 
alternative  is  a  combination  of  upland 
disposal  and  ocean  disposal  for  the  20.8 
million  cubic  yards  (mcy)  of 
construction  and  future  maintenance 
material.  Of  this  total  amount,  15.5  mcy 
will  be  disposed  of  inshore,  and  5.3  mcy 
will  be  disposed  of  offshore. 

EPA  coordinated  with  the  National 
Marine  Fisheries  Service  (NMFS)  in 
accordance  with  the  requirements  of 
section  7  of  the  Endangered  Species  Act. 
EPA  determined  that  no  adverse 
impacts  will  occur  to  listed  endangered 
or  threatened  species  as  a  result  of  site 
designation,  and  the  NMFS  concurred 
with  this  determination. 

On  December  28, 1987,  EPA  proposed 
designation  of  the  Homeport  ODMDS 
for  disposal  of  5.3  mcy  of  dredged 
material.  The  public  comment  period  on 
this  proposed  rule  closed  on  February 
11, 1988.  No  comments  were  received  on 
the  proposed  rule.  This  final  rulemaking 
notice  serves  the  same  purpose  as  a 
Record  of  Decision  required  under 
regulations  promulgated  by  the  Council 
on  Environmental  Quality  for  federal 
agencies  subject  to  NEPA. 

C.  Site  Designation 

The  disposal  site  is  located 
approximately  four  miles  offshore  of 
Port  Aransas,  Texas.  Water  depths 
within  the  area  range  from  47-55  feet. 
The  coordinates  of  the  site  are  as 
follows:  27''47'42"  N.,  97'00'12"  '  W., 
27°47'15"  N.,  96''59'25"  W.,  27*46'17'  N., 
97°01'12"  W.,  27*45'49"  N..  97'00'25'  W 

D.  Regulatory  Requirements 

Five  general  and  eleven  specific 
criteria  are  used  in  the  evaluation  and 
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approval  of  ocean  disposal  sites.  The 
general  and  specific  criteria  are  given  in 
§  §  228.5  and  288.6,  respectfully,  of  the 
EPA  Ocean  Dumping  Regulations. 
General  criteria  considerations  include 
minimizing  interference  with  other 
marine  activities,  keeping  any 
temporary  perturbations  from  the 
dumping  from  causing  impacts  outside 
the  disposal  site,  and  allowing  effective 
monitoring  to  detect  any  adverse 
impacts  at  an  early  stage.  Where 
feasible,  locations  off  the  Continental 
Shelf  are  chosen.  If  EPA  determines  that 
disposal  operations  at  a  site  cause 
unacceptable  adverse  impacts,  further 
use  of  the  site  may  be  terminated  or 
liminations  placed  on  the  use  of  the  site 
to  reduce  the  impacts  to  acceptable 
levels. 

EPA  has  determined,  based  on  the 
information  and  analysis  presented  in 
the  Draft  and  Final  EISs.  that  the 
Homeport  ODMDS  is  acceptable  under 
the  five  general  criteria.  The 
characteristics  of  the  site  are  reviewed 
below  in  terms  of  the  eleven  specific 
criteria. 

1.  Geographical  position,  depth  of 
water,  bottom  topography  and  distance 
from  coast.  (40  CFR  228.6(a)(1).) 

The  geographical  position,  (i.e., 
coordinates)  of  the  disposal  site  is  given 
above.  The  water  depth  ranges  from  47 
to  55  feet,  the  bottom  topography  is  flat, 
and  the  site  is  approximately  3.7  miles 
from  the  coast  at  its  closest  point. 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  or 
juvenile  phases.  (40  CFR  228.6(a)(2).) 

The  Corpus  Christi  Ship  Channel 
(CCSC)  serves  as  a  migratory  route  for 
white  shrimp,  brown  shrimp,  blue  crab, 
drum,  sheepshead  and  southern 
flounder.  This  area,  including  a  1.5  mile 
buffer  zone,  is  excluded  as  a  migratory 
passage. 

3.  Location  in  relation  to  beaches  and 
other  amenity  areas.  (40  CFR 
228.6(a)(3).) 

The  site  is  approximately  3.7  miles 
offshore  of  Mustang  and  San  Jose 
Islands.  Other  local  amenities  include 
Mustang  Island  State  Park,  Caldwell 
Pier,  and  the  Padre  Island  Natural 
Seashore,  approximately  20  miles  away. 

4.  Types  and  quantities  of  wastes 
proposed  to  be  disposed  of  and 
proposed  methods  of  release,  including 
methods  of  packing  the  wastes,  if  any. 
(40  CFR  228.6(a)(4).) 

Virgin  constnicdon  and  maintenance 
materials  (totaling  approximately  5.3 
mcy)  from  the  Homeport  Project  would 
be  disposed  of  at  the  preferred  ODMDS. 
Roughly  2.4  mcy  of  construction  material 
is  proposed  for  disposal  in  the  two-year 
or  less  constniction  interval. 


Approximately  2.9  mcy  of  maintenance 
material  is  proposed  for  disposal 
through  project  year  50  (estimated  at 
290,000  cubic  yards  during  every  five- 
year  maintenance  cycle).  Based  on 
chemical  analyses  and  biological 
toxicity  studies  of  past  maintenance 
material  and  virgin  material  from  near 
the  Homeport  Project  area,  there  are  no 
pollution  or  toxicological  problems 
associated  with  these  sediments. 

5.  Feasibility  of  surveillance  and 
monitoring.  (40  CFR  228.6  (a)(5).) 

The  site  is  amenable  to  surveillance 
and  monitoring.  The  proposed 
monitoring  and  surveillance  program  for 
virgin  material  consists  of  ship-riding 
surveillance  for  disposal  site  location; 
bathmetric  surveys:  grain  size  analysis; 
sediment  chemical  characterizing;  and 
benthic  infaunal  analysis  at  selected 
stations.  For  future  maintenance 
material,  the  proposed  program  consist 
of  water,  sediment  and  elutriate 
chemistry;  bioassays;  bioaccumulation 
studies;  and  benthic  infaunal  analyses. 

6.  Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 
area,  including  prevailing  current 
direction  and  velocity,  if  any.  (40  CFR 
228.6(a)(6).) 

Predominant  longshore  current,  and 
thus  predominant  longshore  transport,  is 
to  the  southwest.  Long-term  mounding 
has  not  historically  occurred  with 
discharged  maintenance  material, 
although  significant  short-term 
mounding  of  construction  material  is 
possible.  Steady  longshore  transport 
and  occasional  storms,  including 
hurricanes,  are  expected,  on  a  long-term 
basis,  to  remove  the  disposed  material 
from  the  site. 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulative  effects).  (40 
CFR  228.6(a)(7).) 

The  discussion  of  the  results  of 
chemical  and  bioassay  testing  of  past 
maintenance  material  and  material  from 
the  near  the  interim-designated  ODMDS 
plus  chemical  analyses  of  water  from 
the  area  concluded  that  there  were  no 
indications  of  water  or  sediment  quality 
problems  in  the  Zone  of  Siting 
Feasibility  (ZSF).  Testing  of  past 
maintenance  material  from  the  CCSC  in 
Corpus  Christi  Bay  and  virgin  sediment 
from  the  area  indicates  that  it  was,  or 
would  be,  acceptable  for  ocean  disposal 
under  40  CFR  Part  227.  Studies  of  the 
benthos  at  the  interim-designated 
ODMDS  and  nearby  areas,  however, 
have  indicated  that  the  composition  of 
the  benthos  at  the  interim-designated 
ODMDS  is  significantly  different  from 
that  in  nearby  "natural  bottom"  areas, 
due  primarily  to  the  fact  that  the 
substrate  at  the  ODMDS  is  almost  pure 


sand  versus  the  mixed  grain  size  of  the 
"natural  bottom".  Since  the  grain-size 
composition  of  the  proposed  material, 
both  virgin  and  maintenance,  indicates  a 
high  percentage  of  fines,  the  site,  was 
not  located  near  shore,  in  the  sand 
province,  but  further  offshore  in  the 
sand/silt/clay  province. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
area  of  special  scientific  importance 
and  other  Ipgitimate  uses  of  the  ocean. 
(40  CFR  228.6(a)(8).) 

Shipping,  mineral  extraction, 
commercial  and  recreational  fishing, 
recreational  areas  and  historic  sites 
were  considered  in  the  siting  feasibilty 
process.  As  a  result,  the  preferred  site 
will  not  interfere  with  these  or  other 
legitimate  uses  of  the  ocean. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  surveys.  (40  CFR  228.6(a)(9).) 

Chemical  studies  conducted  for  or  by 
the  COE  have  shown  only  short-term 
water-column  perturbations  of  turbidity, 
and  perhaps  Chemical  Oxygen  Demand 
(COD)  resulted  from  disposal 
operations.  No  short-term  sediment 
quality  perturbation,  except  grain  size, 
could  be  directly  related  to  disposal 
operations.  In  general,  the  water  and 
sediment  quality  is  good  throughout  the 
ZSF.  This  indicates  that  there  have  been 
no  long-term  adverse  impacts  on  water 
and  sediment  quality  from  past 
maintenance  material  disposal.  The 
disposal  material  has  sediment 
composition  similar  to  the  site  and 
therefore  no  long-term  benthic  impacts 
are  likely. 

10.  Potentiality  for  the  development  of 
recruitment  or  nuisance  species  in  the 
disposal  site.  (40  CFR  228.6(a)(10).) 

With  a  disturbance  to  any  benthic 
community,  initial  recolonization  will  be 
by  opportunistic  species.  The  benthos  at 
the  interim-designated  site  is  different, 
because  of  grain  size  influences,  from 
the  surrounding  "natural  bottom"  areas. 
Nevertheless,  the  disposal  of  dredged 
material  in  the  past  has  not,  and 
disposal  of  the  proposed  material  should 
not,  attract  or  promote  the  development 
or  recruitment  of  nuisance  species. 

11.  Existence  at  or  in  close  proximity 
to  the  site  of  any  significant  natural  or 
cultural  features  of  historical 
importance.  40  CFR  228.6  (a)(ll). 

The  location  and  types  of  areas  and 
features  of  historical  importance  were 
considered  and  these  areas  are 
excluded.  The  nearest  site  of  historical 
importance  is  located  near  the  Port 
Aransas,  Texas  jetties,  which  are  over 
two  miles  from  the  preferred  site 
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boundary.  Therefore,  use  of  the 
preferred  site  would  not  impact  any 
known  sites  of  historical  importance.  As 
a  part  of  the  NEPA/EIS  process,  EPA 
coordinated  with  the  Texas  Historical 
Commission  regarding  cultural/historic 
resources. 

E.  Action 

Based  on  the  completed  EIS  process 
and  available  data,  EPA  concludes  that 
the  U.S.  Navy's  preferred  alternative  site 
may  be  appropriately  designated  for 
disposal  of  dredged  material  from  the 
Homeport  Project.  The  site  is  compatible 
with  the  general  criteria  and  specific 
criteria  used  for  site  evaluation. 

Before  ocean  dumping  of  dredged 
material  at  the  site  may  occur,  the  Crops 
of  Engineers  must  evaluate  a  permit 
application  according  to  EPA's  ocean 
dumping  criteria.  EPA  has  the  authority 
to  approve  or  to  disapprove  or  to 
propose  conditions  upon  dredged 
material  permits  for  ocean  dumping. 

F.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Final  Rule  does  not  contain  any 
information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  the  paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Part  228. 

Water  pollution  control. 

Dated:  August  18, 1988. 
Robert  E.  Layton,  Jr., 

Regional  Administrator  of  Region  VI. 

In  consideration  of  the  foregoing, 
Subchapter  H  of  Chapter  I  of  Title  40  is 
amended  as  set  forth  below. 


PART  228— {AMENDED] 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

2.  Section  228.12  is  amended  by 
adding  paragraph  (b)(70)  to  read  as 
follows: 

§  228.12    Delegation  of  management 
authority  for  ocean  dumping  sites. 
•        *        •        «        * 

(b)  *  •  * 

(70)  Homeport  Project  Dredged 
Material  Site — Region  VI.  Location: 
27°47'42"  N..  97°00'12"  W..  27°47'15"  N.. 
96°59'25'  W..  27''46'17"  N..  97°01'12"  W,. 
27°45'49"  N.,  97°00'25"  W. 

Size:  1.4  square  miles. 

Depth:  Ranges  from  45-55  feet. 

Primary  Use:  Dredged  material. 

Period  of  Use:  50  years. 

Restriction:  Disposal  shall  be  limited 
to  dredged  material  from  the  U.S.  Navy 
Homeport  Project.  Corpus  Christi/ 
Ingleside,  Texas. 

§228.12    [Amended] 

3.  Section  228.12  is  amended  by 
redesignating  paragraphs  (b](48],  (b)(49), 
and  (b)(SO]  (Calcasieu  River]  as 
paragraphs  (b)(51).  (b]{52).  and  (b)(53). 

[FR  Doc.  88-19781  Filed  8-30-88;  8:45  am] 

BILUNQ  CODE  6560-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  87-471;  RM-5920] 

Radio  Broadcasting  Services; 
Lynnvllle,  IL 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
296A  to  Lynnville,  Illinois  as  its  first  FM 
channel  at  the  request  of  Illinois  Bible 
Study  Group.  Coordinates  for  Channel 
296A  are  39^1-13  and  90-20-45.  With 
this  action,  this  proceeding  is 
terminated. 

dates:  Effective  September  26, 1988:  the 
window  period  for  filing  applications 
will  open  on  September  27, 1988,  and 
close  on  October  27, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-471, 
adopted  July  14, 1988,  and  released 
August  12, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 


inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  by  adding 
Lynnville,  Illinois.  Channel  296A. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-19608  Filed  6-30-88:  8:45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-396;  RM-5955] 

Radio  Broadcasting  Services;  Gregory, 
TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  Chanm  I 
283A  to  Gregory,  Texas,  as  that 
community's  first  local  FM  service,  at 
the  request  of  Gregory  Associates.  The 
channel  can  be  allocated  in  compliance 
with  §  73.207  of  the  Commission's  Rules 
at  reference  coordinates  27-55-30  and 
97-17-36.  Concurrence  by  the  Mexican 
government  has  been  obtained.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  September  26.  1988: 
The  window  period  for  filing 
applications  will  open  on  Septemlrer  27, 
1988  and  close  on  October  27, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-396. 
adopted  July  14, 1988,  and  released 
August  12, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 


from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows; 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  Texas  by 
adding  Charmel  283A,  Gregory. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-19610  Filed  8-30-88;  8:45  am] 
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This  section   of  the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  123 

Disaster  Loans 

agency:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
clarify  the  procedures  which  SBA  would 
used  to  impose  the  statutory  penalty  on 
disaster  loan  recipients  who  misapply 
disaster  loan  funds.  At  present,  the 
statutory  penalty  and  SBA's  procedures 
under  the  statute  are  not  defined  or 
explained.  The  rule  would  clarify  for  the 
public  what  would  be  considered  by 
SBA  to  be  a  misapplication  of  disaster 
loan  funds  and  would  set  forth  the 
procedures  which  will  be  followed 
before  the  statutory  penalty  is  imposed 
on  a  borrower. 

OATE:  Comments  must  be  received  on  or 
before  October  31, 1988. 

ADDRESS:  Written  comments  should  be 
sent  to  the  Deputy  Associate 
Administrator  for  Disaster  Assistance. 
Small  Business  Administration,  1441  L. 
Street  NW..  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Kulik,  Tel.  (202)  653-6879. 
SUPPLEMENTARY  INFORMATION:  The 
Statute,  reprinted  below,  imposes  a 
liability  equal  to  one-and-one  half  times 
the  original  principal  amount  of  a 
disaster  loan,  on  a  borrower  who 
wrongfuly  misapplies  the  proceeds  of 
such  loan.  At  present,  the  statute  is 
reflected  in  13  CFR  123.24(d)  with 
respect  to  physical  disaster  loans,  in 
i  123.41(g)(3)  with  respect  to  economic 
injury  disaster  loans.  These  references 
would  be  deleted,  and  a  new  section 
inserted.  At  present  the  terms  employed 
by  the  statute  are  not  defined,  and  the 
details  of  its  use  by  SBA  are  not 
explained.  The  proposed  new  section 
would  make  clear  that  use  of  disaster 
loan  proceeds  contrary  to  the  use 
schedule  in  the  Loan  Authorization  and 
Agreement  (hereafter  "Agreement")  will 
be  deemed  a  misapplication  of  funds. 


Non-use  of  loan  proceeds  for  authorized 
purposes  after  a  specified  maximum 
period  of  time  will  also  be  deemed  a 
misapplication;  the  proposed  rule  sets  a 
maximum  term  of  60  days  from  the  date 
of  the  disbursement  check,  unless 
otherwise  approved  by  SBA  in  writing. 
Since  disaster  loan  installments  usually 
are  disbursed  as  the  borrower  requires 
them,  the  60-day  leeway  seems  ample. 

The  proposed  rule  also  defines 
"wrongful  misapplicaiton"  as  the  willful 
use  of  proceeds  contrary  to  the 
Agreement.  These  words  are  intended  to 
exclude  from  the  statutory  term  minor 
shifts  within  the  use  schedule  of  the 
Agreement  such  as  the  expenditure  of  a 
smaller  sum  on  one  item,  and  a  larger 
sum  on  another  item  of  the  use  schedule. 
In  its  discretion,  SBA  may  give  the 
borrower  some  leeway  for  the 
reallocation  of  funds  if,  for  example,  in 
the  course  of  the  repair  work  or  the 
economic  readjustment  after  the 
disaster,  the  borrower  realizes  that  his 
or  her  needs  differ  somewhat  from  those 
anticipate  at  the  time  the  Agreement 
was  signed. 

The  rule  would  also  define  the 
statutory  terms  "one-and-one-half  times 
the  original  amount  of  the  loan"  as  one 
hundred  and  fifty  percent  of  the  total 
amounts  disbursed  up  to  the  time  that 
SBA  notifies  the  borrower  of  the 
misapplication.  The  reason  for  this 
interpretation  is  found  in  the  legisalative 
history.  Senate  Report  No.  92-1008 
(August  1, 1972)  explained  that 

*  *  *  the  legislation  provides  that  if  the 
proceeds  of  the  loan  are  misapplied,  the 
borrower  shall  be  liable  to  the  Small  Business 
Administration  in  an  amount  equal  to  IVii 
times  the  amount  of  the  loan. 

This  language  precludes  an 
interpretation  that  would  add  a  penalty 
of  150%  to  the  original  liability. 

The  procedure  proposed  herein  would 
offer  the  borrower  the  opportunity,  upon 
notice  from  SBA  by  certified  mail,  to 
refute  within  a  stated  time  period  of  at 
least  thirty  (30)  days,  or  more  if  SBA 
permits,  the  allegation  of  misapplication, 
or  in  the  alternative  to  show  that  such 
misapplication  has  been  cured.  Failure 
to  submit  such  rebuttal  or  evidence 
within  the  alloted  time  would  be 
deemed  an  admission  of  misapplication. 

If  such  rebuttal  or  evidence  is 
submitted,  the  manager  (or  deputy 
manager)  of  the  SBA  office  named  in  the 
notice  would  determine,  within  30  days 
of  receipt,  whether  the  answer  dispels  or 


confirms  the  allegations  of 
misapplication.  If  misapplication  is 
determined,  the  authorized  loan  amount 
would  be  reduced  to  the  aggregate 
amounts  disbursed,  and  the  case 
transferred  to  liquidation  with  a 
recommendation  that  the  statutory 
penalty  be  imposed.  If,  on  the  contrary, 
the  determination  is  that  no 
misapplication  has  occurred  or  that  it 
has  been  cured,  the  borrower  would  be 
promptly  notified  accordingly  by 
certified  mail. 

Regulatory  Impact 

This  proposed  rule  is  not  a  major  rule 
for  purposes  of  E.0. 12291,  because  it 
adds  nc  regulatory  requirement  to  the 
existing  rule,  but  merely  clarifies  the 
procedures  used  to  implement  an 
existing  regulatory  requirement.  It 
cannot  increase  costs  to  consumers, 
individual  industries.  Federal  and  State 
government  agencies  or  geographic 
regions,  nor  can  it  have  an  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation  or 
the  ability  of  U.S.  based  businsses  to 
compete  with  foreign  based  businesses 
in  domestic  or  export  markets.  For 
purposes  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  etseq..  SBA  certifies 
that  this  proposed  rule  will  not.  if 
promulgated  in  final  form,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  for 
the  same  reason  as  stated  with  respect 
to  E.0. 12291.  For  purposes  of  the 
Paperwork  Reduction  Act.  42  U.S.C. 
Chapter  35,  SBA  certifies  that  the 
proposed  rule,  if  adopted,  would  not 
impose  any  additional  reporting  or 
record-keeping  requirements. 

List  of  Subjects  m  13  CFR  Part  123 

Disaster  assistance;  Loan  programs/ 
business — small  business. 

PART  123^  AMENDED] 

Accordingly.  Part  123  of  13  CFR  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  Part  123 
continues  to  read  as  follows: 

Authority:  Sees.  5(b)(6):  7  (b).  (c)  and  (f)  of 
the  Small  Business  Act,  15  U.S.C.  634(b)(6); 
636  (b),  (c)  and  (f);  Pub.  L.  98-270,  Title  III; 
Pub.  L.  99-272.  Sec.  18006. 

2.  The  Table  of  contents  of  Part  123 
would  be  amended  by  adding  at  the  end 
of  Subpart  A — Conditions  Applicable  to 
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All  Loans  Under  This  Part,  a  new  entry 
as  follows: 

Sec. 

***** 

123.19    Misapplication  of  Loan  Proceeds. 

§123.24    [Amended] 

3.  a.  Section  123.24(d}  would  be 
emended  by  removing  the  second 
sentence  thereof  and  adding:  "(See 
§  123.19)." 

b.  Section  123.41(g)(3)  would  be 
amended  by  removing  the  second 
sentence  thereof  and  adding:  "(See 
§  123.19)." 

4.  A  new  §  123.19  would  be  added  to 
Subpart  A  of  Part  123  to  read  as  follows: 

(  123.19    Misapplication  of  ioan  proceoda. 

(a)  Statute.  "Whoever  wrongfully 
misapplies  the  proceeds  of  a  loan 
obtained  under  this  subsection  (15 
U.S.C.  636(b))  shall  be  civilly  Uable  to 
the  Administrator  in  an  amount  equal  to 
one-and-one-half  times  the  original 
principal  amount  of  the  loan."  Pub.  L 
92-385,  approved  August  16, 1972;  86 
Stat.  554. 

(b)  Terms  defined.  For  purposes  of 
this  section: 

(1)  "Wrongful  misapplication"  means 
the  willful  use.  without  SBA  approval,  of 
any  part  or  all  of  the  loan  proceeds 
contrary  to  the  Loan  Authorization  and 
Agreement  (hereafter  "misapplication"). 
Non-use  for  authorized  purposes  of 
disbursed  loan  funds  after  a  reasonable 
time  not  to  exceed  sixty  (60)  days  from 
the  date  of  the  disbursement  check, 
unless  otherwise  approved  by  SBA  in 
writing,  shall  be  deemed  such 
misapplication. 

(2)  "Original  principal  amount"  means 
the  aggregate  amount  disbursed  by  SBA 
under  such  Agreement. 

(3)  "One-and-one-half  times"  means 
the  original  principal  amount  (together 
with  accrued  interest)  plus  one-half  of 
such  original  principal  amount. 

(c)  Procedure.  (1)  The  SBA  officer 
servicing  the  loan  shall  notify  the 
borrower  at  the  borrower's  last  known 
address  by  certified  mail,  return  receipt 
requested,  of  the  evidence  in  SBA's 
possession  (including  information 
supplied  by  the  borrower)  which 
indicates  misapplication  under  this 
section. 

(2)  Such  notice  shall  offer  the 
borrower  an  opportunity  to  submit  to 
the  SBA  office  indicated  in  the  notice, 
within  a  stated  time  hmit  of  at  least  30 
days  from  the  date  of  such  notice,  in 
person  or  in  writing,  pro  se  or  otherwise, 
whatever  evidence  borrower  wishes  to 
offer  that  the  misapplication  has  been 
cured,  or,  in  the  alternative,  to  rebut  the 
allegation  contained  in  the  notice. 


Failure  or  refusal  to  submit  such 
evidence  or  rebuttal  within  the  stated 
time  limit  (or  any  extension  thereof,  for 
good  cause  shown,  in  SBA's  discretion) 
shall  be  deemed  an  admission  of  such 
misapplication.  If  such  evidence  or 
rebuttal  is  submitted,  the  director  or 
manager  of  the  SBA  office  indicated  in 
the  notice,  or  his  or  her  deputy,  shall 
determine  within  thirty  days  of  receipt 
of  the  borrower's  answer,  whether  or 
not  a  misapplication  has  occurred. 

(3)  If  such  determination  is  that  a 
misapplication  has  occurred,  the 
approved  loan  amount  shall  be  reduced 
to  the  original  principal  amount,  the 
borrower  notified  accordingly  by 
certified  mail,  return  receipt  requested, 
and  the  case  referred  for  liquidation 
with  the  recommendation  that  the 
statutory  penalty  be  imposed. 

(4)  If  the  determination  under 
paragraph  (c)(2)  of  this  section  is  that  no 
misapplication  has  occurred,  the 
borrower  shall  be  promptly  notified 
accordingly,  by  certified  mail,  return 
receipt  requested. 

(Catalog  of  Federal  Domestic  Assistance  Nos. 
69002  Economic  Injury  Loans;  59008  Physical 
Disaster  Loans.) 

Date:  August  4. 1988. 
James  Abdnor, 
Administrator. 

[FR  Doc.  88-19692  Filed  8-30-88;  8:45  am] 
■nxmo  CODE  mhs-oi-m 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  ee-NM-IOS-AD] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A310  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AJD),  applicable 
to  Airbus  Industrie  Model  A310  series 
airplanes,  which  would  require 
repetitive  inspections  of  the  rear 
passenger/crew  door  for  cracks,  and 
modification,  if  necessary.  This  proposal 
is  prompted  by  reports  of  cracks  found 
during  routine  inspection  of  an  airplane 
of  similar  design.  This  condition,  if  not 
corrected,  could  lead  to  separation  of 
the  door  from  the  airplane  and 
subsequent  rapid  decompression. 

DATES:  Comments  must  be  received  no 
later  than  October  23, 1988. 


ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-105-AD,  17900  Pacific 
Highway  South.  C-68966.  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat,  31700 
Blagnac,  France.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Armella  Donnelly.  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  Of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103),  Attention:  Airworthiness  Rules 
Docket  No.  88-NM-105-AD,  17900 
Pacific  Highway  South.  C-68966,  Seattle. 
Washington  98168. 

Discussion 

The  Direction  G^n^rale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
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airworthiness  authority  of  France,  has, 
in  accordance  with  existing  provisions 
of  a  bilateral  airworthiness  agreement, 
notified  the  FAA  of  an  unsafe  condition 
that  exists  on  Airbus  Model  A310  series 
airplanes.  There  have  been  three  reports 
of  cracks  found  during  routine 
inspections  in  the  inner  flange  of  door 
frame  73A  in  the  area  of  the  lower  hinge 
arm  attachment  Fitting  on  Airbus  Model 
A300  airplanes.  The  Model  A300  and 
Model  A3W  designs  are  similar  with 
respect  to  this  area.  This  condition,  if 
not  corrected,  could  lead  to  separation 
of  the  rear  passenger/cargo  door  and 
subsequent  rapid  decompression. 

Airbus  Industrie  has  issued  Service 
Bulletin  A31O-53-2043,  dated  August  3. 
1987,  which  describes  procedures  for  the 
inspection  of  the  rear  passenger/crew 
door;  and  Service  Bulletin  A310-53-2038, 
Revision  2,  dated  March  3, 1988,  which 
describes  procedures  for  modification  of 
the  door  frame  structure. 
Accomphshment  of  the  modification 
terminates  the  need  for  the  repetitive 
inspections.  The  DGAC  has  classified 
both  service  bulletins  as  mandatory,  and 
has  issued  French  AD  88-061-083(8) 
addressing  this  subject. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
repetitive  inspections  of  the  rear 
passenger/cargo  door,  and  modification, 
if  necessary,  in  accordance  with  the 
service  bulletins  described  above. 

It  is  estimated  that  7  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  9 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $2,520. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301.  et 
seq],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 


12291  and  (2]  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($360).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354ta),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-^149. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Airbus  Industrie:  Applies  to  Model  A310 
series  airplanes,  as  listed  in  Airbus 
Industrie  Service  Bulletin  A310-53-2043, 
dated  August  3,  1987.  and  Change  Notice 
Number  OA,  dated  October  15.  1987. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  separation  of  the  rear 
pf.ssenger/c!Tw  door  from  the  aicplane  and 
subsequent  rap-.d  decompression,  accomplish 
the  following: 

A.  Prior  to  the  accumulation  of  8,000 
landings  or  within  the  next  1.000  landings 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  inspect  frame  73A  RH  and  LH 
between  beams  5  and  7  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A310-53- 
2043,  dated  August  3. 1987. 

1.  If  cracks  are  detected  that  are  less  than 
0.4  inch,  modify  the  frame  within  the  next 
2,500  landings,  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A310-53-2038, 
Revision  2.  dated  March  3, 1988.  The 
inspection  must  be  repeated  at  intervals  not 
to  exceed  1,250  landings  until  the 
modification  is  accomplished. 

2  If  cracks  are  detected  that  are  equal  to  or 
more  than  0.4  inch  but  less  than  0.8  inch, 
modify  the  frame  within  the  next  1,500 
landings,  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A310-53-2038.  Revision  2, 
dated  March  3, 1988.  The  inspection  must  be 
repeated  at  intervals  not  to  exceed  750 


landings  until  the  modification  is 
accomplished. 

3.  If  cracks  are  detected  that  are  equal  to  or 
more  than  0.8  inch,  prior  to  further  flight, 
modify  the  frame  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A310-53-203a, 
Revision  2,  dated  March  3, 1988. 

4.  If  no  cracks  are  detected,  repeat  the 
inspection  at  intervals  not  to  exceed  4,000 
landings. 

B.  The  repetitive  inspections  required  by 
paragraph  A.,  above,  may  be  terminated 
following  completion  of  the  modification  of 
the  door  frame  structure  in  accordance  with 
Airbus  Service  Bulletin  A310-53-2038, 
Revision  2,  dated  March  3, 1988. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

D.  Special  flight  permita  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat, 
31700  Blagnac,  France.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Washington,  DC,  on  August  22. 
1938. 

Thomas  E.  McSweeney, 

Acting  Director,  Office  of  Airworthinnss. 
[FR  Doc.  8»-19773  Filed  6-30-88;  a4.^  um] 

BILLING  CODE  491&-13-M 


14  CFR  Part  39 

[Docket  No.  B8-NM-104-AD1 

Airworthiness  Directives;  Airbus 
Industrie  IModel  A300  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARV:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  Airbus  Industrie  Model  A300  series 
airplanes,  which  would  require 
repetitive  inspections  of  the  rear 
passenger/crew  door  for  cracks,  and 
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modification,  if  necessary.  This  proposal 
is  prompted  by  reports  of  cracks  found 
during  routine  inspection  of  this 
airplane.  This  condition,  if  not  corrected, 
could  lead  to  separation  of  the  door 
from  the  airplane  and  subsequent  rapid 
decompression. 

DATE:  Comments  must  be  received  no 
later  than  October  23, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-104-AD.  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168.  The  apphcable 
service  information  may  be  obtained 
from  Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat,  31700 
Blagnac,  France,  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Armella  Donnelly,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPUEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 
AvaUabUityofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103),  Attention:  Airworthiness  Rules 
Docket  No.  88-NM-104-AD,  17900 
Pacific  Highway  South,  C-68966,  Seattle, 
Washington  98168. 


Discussion 

The  direction  Gen^rale  de  L' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  of  France,  has, 
in  accordance  with  existing  provisions 
of  a  bilateral  airworthiness  agreement, 
notified  the  FAA  of  an  unsafe  condition 
that  exists  on  Airbus  Model  A300  series 
airplanes.  There  have  been  three  reports 
of  cracks  found  during  routine 
inspections  in  the  inner  flange  of  door 
frame  73A  in  the  area  of  the  lower  hinge 
arm  attachment  fitting.  This  condition,  if 
not  corrected,  could  lead  to  separation 
of  the  rear  passenger/crew  door  and 
subsequent  rapid  decompression. 

Airbus  Industrie  has  issued  Service 
Bulletin  A300-53-220,  dated  August  3, 
1987,  which  describes  procedures  for  the 
inspection  of  the  rear  passenger/crew 
door:  and  Service  Bulletin  A300-53-221, 
dated  September  18, 1987,  which 
describes  procedures  for  modification  of 
the  door  frame  structure. 
Accomplishment  of  the  modification 
terminates  the  need  for  the  repetitive 
inspections.  The  DGAC  has  classified 
both  service  bulletins  as  mandatory,  and 
has  issued  French  AD  88-061-083(6) 
addressing  this  subject. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
Section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
repetitive  inspections  of  the  rear 
passenger/cargo  door,  and  modification, 
if  necessary,  in  accordance  with  the 
service  bulletins  described  above. 

It  is  estimated  that  53  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  9 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $19,080. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 


pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($360).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  piu-suant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  VS.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amwidid] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Airbus  Industrie:  Applies  to  Model  A300 
series  airplanes,  as  listed  in  Airbus 
Industrie  Service  Bulletin  A300-53-220. 
dated  August  3. 1987.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  separation  of  the  rear 
passenger/crew  door  from  the  airplane  and 
subsequent  rapid  decompression,  accomplish 
the  following: 

A.  Prior  to  the  accumulation  of  8.000 
landings  or  within  the  next  1,000  landings 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  inspect  frame  73A  RH  and  IH 
between  beams  5  and  7  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A300-53- 
200.  dated  August  3, 1987. 

1.  If  cracks  are  detected  that  are  less  than 
0.4  inch,  modify  the  frame  within  the  next 
2.500  landings,  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A300-53-221,  dated 
September  18, 1987,  and  Change  Notice  No. 
OA,  dated  January  4, 1968.  The  inspection 
must  be  repeated  at  intervals  not  to  exceed 
1,250  landings  until  the  modification  is 
accomplished. 

2.  If  cracks  are  detected  that  are  equal  to  or 
more  than  0.4  inch  but  less  than  0.8  inch, 
modify  the  frame  within  the  next  1.500 
landings,  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A300-53-221.  dated 
September  18, 1987,  and  Change  Notice  No. 
OA,  dated  January  4, 1968.  The  inspection 
must  be  repeated  at  intervals  not  to  exceed 
750  landings  until  the  modification  is 
accomplished. 

3.  If  cracks  are  detected  that  are  equal  to  or 
more  than  0.8  inch,  prior  to  further  flight. 
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modify  the  frame  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A300-53-221,  dated 
September  18. 1987,  and  Change  Notice  No. 
OA.  dated  January  4. 1988. 

4.  If  no  cracks  are  detected,  repeat  the 
inspection  at  intervals  not  to  exceed  4,000 
landings. 

B.  The  repetitive  inspections  required  by 
paragraph  A.,  above,  may  be  terminated 
following  completion  of  the  modification  of 
the  door  frame  structure,  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A30O-53- 
221.  dated  September  la  1967. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Branch.  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat, 
31700  Blagnac  France.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  0010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Washington,  DC,  on  August  22. 
1988. 

ThoasM  E.  McSwoeny, 

Acting  Director,  Office  of  Airworthiness. 
[FR  Doc.  88-19774  Filed  8-30-88;  8:45  am) 

nUJHG  COOC  4t10-1»-M 


14  CFR  Part  39 

(Docket  No.  88-NM-106-AD] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300-600  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  Airbus  Industrie  Model  A300-600 
series  airplanes,  which  would  require 
repetitive  inspections  of  the  rear 
passenger/crew  door  for  cracks,  and 
modiHcation,  if  necessary.  This  proposal 
is  prompted  by  reports  of  cracks  found 


during  routine  inspection  of  an  airplane 
of  similar  design.  This  condition,  if  not 
corrected,  could  lead  to  separation  of 
the  door  from  the  airplane  and 
subsequent  rapid  decompression. 
DATES:  Comments  must  be  received  no 
later  than  October  23, 1988. 

AODRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-106-AD.  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat,  31700 
Blagnac,  France.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Armella  Donnelly,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966.  Seattle,  Washington 
98168. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-Public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103),  Attention:  Airworthiness  Rules 
Docket  No.  88-NM-106-AD,  17900 


Pacific  Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion 

The  Direction  Generale  de  L' Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  of  France,  has, 
in  accordance  with  existing  provisions 
of  a  bilateral  airworthiness  agreement, 
notified  the  FAA  of  an  unsafe  condition 
that  exists  on  Airbus  Model  A300-600 
series  airplanes.  There  have  been  three 
reports  of  cracks  being  found  on  routine 
inspection  in  the  inner  flange  of  door 
frame  73A  in  the  area  of  the  lower  hinge 
arm  attachment  fitting  on  Airbus  Model 
A300  series  airplanes.  The  Models  A300 
and  A300-600  are  similar  with  respect  to 
this  area.  This  condition,  if  not 
corrected,  could  lead  to  separation  of 
the  rear  passenger  door  and  subsequent 
rapid  decompression. 

Airbus  Industrie  has  issued  Service 
Bulletin  A300-53-6024,  dated  August  3. 
1987,  which  describes  procedures  for  the 
inspection  of  the  rear  passenger/crew 
door;  and  Ser\'ice  Bulletin  A300-53-6019, 
dated  September  18, 1987,  which 
describes  procedures  for  modification  of 
the  door  frame  structure. 
Accomplishment  of  the  modification 
terminates  the  need  for  the  repetitive 
inspections.  The  DGAC  has  classified 
both  service  bulletins  as  mandatory,  and 
has  issued  French  AD  88-061-083(8) 
addressing  this  subject. 

The  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
repetitive  inspections  of  the  rear 
passenger/cargo  door,  and  modification, 
if  necessary,  in  accordance  with  the 
service  bulletins  described  above. 

It  is  estimated  that  3  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  9 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  Sl.080. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
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federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($360).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows; 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97^49, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Airbus  Industrie:  Applies  to  Model  A300-600 
series  airplanes,  as  listed  in  Airbus 
Industrie  Service  Bulletin  A300-53-6024, 
dated  August  3,  1987,  and  Change  Notice 
Number  OA,  dated  October  15, 1987, 
Coniplianre  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  separation  of  the  rear 
passenger/crew  door  from  the  airplane  and 
subsequent  rapid  decompression,  accomplish 
the  following: 

A.  Prior  to  the  accumulation  of  8,000 
landings  or  within  the  next  1,000  landings 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  inspect  frame  73A  RH  and  IH 
between  beams  5  and  7  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A300-53- 
6024,  dated  August  3, 1987,  and  Change 
Notice  Number  OA,  dated  October  15, 1987. 
1.  If  cracks  are  detected  that  are  less  than 
0.4  inch,  modify  the  frame  within  the  next 
2,500  landings,  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A300-S3-6019, 


Revision  1,  dated  October  20. 1987,  and 
Change  Notice  No.  IC.  dated  February  16, 
1988.  The  inspection  must  be  repeated  at 
intervals  not  to  exceed  1.250  landings  until 
the  modification  is  accomplished. 

2.  If  cracks  are  detected  that  are  equal  to  or 
more  than  0.4  inch  but  less  than  0.8  inch, 
modify  the  frame  within  the  next  1.500 
landings,  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A300-53-6019,  Revision  1, 
dated  October  20. 1987,  and  Change  Notice 
No.  IC.  dated  February  16, 1988.  The 
inspection  must  be  repeated  at  intervals  not 
to  exceed  750  landings  until  the  modification 
is  accomplished. 

3.  If  cracks  are  detected  that  are  equal  to  or 
more  than  0.8  inch,  prior  to  further  flight, 
modify  the  frame  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A300-53-6019, 
Revision  1,  dated  October  20,  1987,  and 
Change  Notice  No.  IC,  dated  February  16. 
1988. 

4.  If  no  cracks  are  detected,  repeat  the 
inspection  at  intervals  not  to  exceed  4.000 
landings. 

B.  The  repetitive  inspections  required  by 
paragraph  A.,  above,  may  be  terminated 
following  completion  of  the  modification  of 
the  door  frame  structure  in  accordance  with 
Airbus  Service  Bulletin  A300-53-6019, 
Revision  1.  dated  October  20, 19B7. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
prov'ideii  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  F.AA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat, 
31700  Blagnac.  France.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

Issued  in  Washington,  DC,  on  August  Z2, 
1988. 

Thomas  E.  MciSwaeny, 
Acting  Director,  Office  of  Airworthiness. 
[FR  Doc.  88-19775  Filed  8-30-88:  8:45  am) 
BujjfM  cooc  wis-ta-y 


14  CFR  Part  39 

[Docket  No.  BA-NM-112-A0] 

Airworthine»s  Directives;  Quifttream 
Aerospace  IModei  G-IV  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  revise 
an  exi'.ui.g  airworthiness  directive  (AD], 
applicable  to  Gulfstreem  Model  G-IV 
series  airplanes,  which  currently 
requires  discontinuing  all  autopilot/ 
flight  director  instrument  landing  system 
(ILS)  operations,  and  disabling  of  the 
approach  mode  in  the  autopilot/flight 
di.'^ector.  This  proposal  would  add  an 
optional  modification  which,  if  installed, 
would  remove  the  restrictions  on  use  of 
the  autopilot/flight  director  established 
by  the  existing  AD,  and  reestablish 
normal  ILS  operations.  This  proposal 
woiild  also  limit  the  applicability  of  the 
AD  to  airplanes.  Serial  Numbers  1000 
through  1059  only.  This  proposal  is 
prompted  by  recent  modifications  to  the 
design  of  the  Sperry/Honeywell  SPZ- 
8000  flight  guidance  computer  (FCC), 
which  have  corrected  the  deficiencies 
addressed  in  the  existing  AD. 

DATES:  Comments  must  be  received  no 
later  than  October  23. 1908. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
112-AD,  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Gulfstream  Aerospace 
Corporation,  P.O.  Box  2206,  Savannah. 
Georgia  31402-2206.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  FAA,  Central  Region, 
Atlanta  Aircraft  Certification  Office. 
1669  Phoenix  Parkway,  Suite  210, 
Atlanta,  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  James  H.  Williams,  Aerospace 
Engineer,  Atlanta  Aircraft  Certification 
Office,  Systems  and  Equipment  Branch, 
ACE-130A,  FAA,  Central  Region, 
Atlanta  Aircraft  Certification  Office, 
1669  Phoenix  Parkway,  Suite  210, 
Atlanta.  Georgia  30349;  telephone  (404) 
991-3020. 
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SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
conununjcations  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-112-AD.  17900  Pacific 
Highway  South.  C-68966,  Seattle, 
Washington  98168. 

Discussion 

On  January  15, 1988,  the  FAA  issued 
AD  88-02-01,  Amendment  39-5849  (53 
FR  3737;  February  9. 1988),  applicable  to 
certain  Gulfstream  Model  G-IV  series 
airplanes,  to  require  the  discontinuance 
of  all  autopilot/flight  director  ILS 
operations,  and  the  disabling  of  the 
approach  mode  in  the  autopilot/flight 
director.  That  action  was  prompted  by 
reports  of  a  software  design  problem 
identified  in  the  Sperry/Honeywell  SPZ- 
8000  FCC.  which  can  result  in 
unannunciated,  hazardously  misleading 
flight  director  and  autopilot  commands 
during  ILS  operations. 

Since  issuance  of  that  AD,  Sperry/ 
Honeywell  has  conducted  an  indepth 
review  of  the  FGC  software  and  has 
designed  a  modification  which  corrects 
the  previous  problem.  Simulator  testing 
and  night  testing  have  been  conducted 
to  verify  and  validate  the  new  software 
configuration.  The  FAA  has  participated 
in  this  testing  and  has  determined  that, 
with  this  modified  software  installed, 
the  conditions  which  warranted  the 
original  AD  are  eliminated. 

The  FAA  has  reviewed  and  approved 
Gulfstream  Aircraft  Service  Change 
(ASC)  #53A,  dated  May  12, 1988,  which 
describes  procedures  for  installation  of 


the  modified  Sperry/Honeywell  SPZ- 
8000  FGC,  and  restoration  of  the 
airplane  to  fully  operational 
configuration. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  revise  AD  88-02-01  to 
provide  for  an  optional  terminating 
action  for  the  requirements  of  that  AD 
by  installing  the  modification  of  the  FGC 
in  accordance  with  the  service  bulletin 
previously  mentioned.  Once  this 
modification  is  installed,  normal 
autopilot/flight  director  ILS  operations 
may  be  resumed. 

Additionally,  this  proposal  would 
limit  the  applicability  of  the  existing  AD 
to  only  those  airplanes  with  Serial 
Numbers  1000  through  1059.  Beginning 
with  Serial  Number  1060,  a  modification 
to  the  FGC  software  was  made  in 
production,  which  eliminates  the  unsafe 
condition  addressed  in  this  AD  action. 

It  is  estimated  that  50  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  4 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Modification  kits  would  be  provided  by 
the  manufacturer  at  no  charge.  Based  on 
these  figures,  the  total  cost  of  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $9,600. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federahsm  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatorj'  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entitles  because  few,  if 
any,  Gulfstream  Model  G-IV  series 
airplanes  are  operated  by  small  entities. 
A  copy  of  draft  regulatory  evaluation 
prepared  for  this  action  Is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [AnwiHtod] 

2.  By  revising  AD  88-02-01, 
Amendment  39-5849  (53  FR  3737; 
February  9, 1988),  by  revising  the 
applicability  statement,  redesignating 
existing  paragraph  E.  as  F.,  and  adding  a 
new  paragraph  E..  as  follows: 

Gulfstieain  Aerospace:  Applies  to  Model  G- 
rv  series  airplanes,  sierial  Numbers  1000 
through  1059,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  the  potential  display  and  use  of 
hazardously  misleading  information  from  the 
flight  guidance  computer  (FGC)  during  an  ILS 
approach,  accomplish  the  following: 

A.  Prior  to  further  flight,  add  the  following 
to  the  limitations  section  of  the  airplane  flight 
manual  (AFM)  and  notify  all  crewmembers. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM:  "ILS  approaches 
utilizing  the  flight  director  and/or  autopilot 
are  prohibited." 

B.  Prior  to  further  flight,  affix  an 
appropriate  placard(8)  on  the  instrument 
panel  in  full  view  of  both  crewmembers 
stating:  "FUGHT  DIRECTOR /COUPLED  DLS 
APPROACHES  PROHIBITED." 

C.  Prior  to  further  flight,  affix  an 
appropriate  placard  to  the  Approach  Mode 
Ann  (APR)  switch  on  the  autopilot  control 
panel  stating:  "USE  PROHIBITED." 

D.  Within  IS  days  after  the  effective  date  of 
this  AD,  disable  the  approach  mode  in  the 
autopilot/flight  director  in  a  manner 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office,  FAA.  Central  Region. 

E.  Installation  of  the  modification  of  the 
autopilot/radio  altimeter  in  accordance  with 
Gulfstream  Aerospace  Aircraft  Service 
Change  (ASC)  #53A.  dated  May  12, 1988, 
constitutes  terminating  action  for  the 
requirements  of  paragraphs  A.  through  D. 
above. 

F.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Atlanta  Aircraft  Certification  Office,  FAA, 
Central  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  comments  and 
then  send  it  to  the  Manager.  Atlanta  Aircraft 
Certification  Office. 
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All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Gulfstream  Aerospace 
Corporation,  P.O.  Box  2206,  Savannah, 
Georgia  31402-2206.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  FAA,  Central  Region. 
Atlanta  Aircraft  Certification  Office. 
1669  Phoenix  Parkway,  Suite  210, 
Atlanta,  Georgia. 

Issued  in  Washington,  DC,  on  August  22, 
1988. 

Thomas  E.  McSweeny, 

Acting  Director,  Office  of  Airworthiness. 
[FR  Doc.  88-19772  Filed  8-30-88;  8:45  am] 

BILUNQ  CODE  4910-19-11 


14CFRPart39 

[Docket  No.  87-CE-14-AD] 

Airworthiness  Directives;  Piper  Models 
PA-28  and  PA-32  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
I  action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  action  proposes  to 
rescind  Airworthiness  Directive  (AD) 
87-08-^  (Amendment  39-5615).  which 
was  suspended  September  28, 1987.  by 
AD  87-08-08R2  (Amendment  39-5731), 
applicable  to  certain  Piper  Models  PA- 
28  and  PA-32  series  airplanes.  The  AD 
was  issued  following  an  in-flight  wing 
failure  on  a  Piper  PA-28  airplane. 
Subsequent  to  its  issuance,  the  FAA  has. 
through  an  extensive  evaluation  of  the 
fracture  surfaces  from  other  in-service 
airplanes,  determined  that  an 
extraordinary  stress  level  is  required  to 
produce  the  growth  rate  of  these  cracks 
and  that  the  in-flight  failure  was  an 
isolated  occurrence.  Therefore,  such 
failure  is  not  likely  to  exist  or  develop  in 
other  Piper  Model  airplanes  of  the  same 
type  design. 

DATES:  Comments  must  be  received  on 
or  before  October  31. 1988. 
ADDRESSES:  Information  pertaining  to 
this  action  may  be  obtained  from  or  may 
!  be  examined  at  the  Rules  Docket  at  the 
j  address  below.  Send  comments  on  the 
proposal  in  triplicate  to  the  Federal 
Aviation.  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  87-CE-14-AD,  Room  1558, 
601  East  12th  Street,  Kansas  City, 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
holidays  excepted. 


FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Charles  L.  Perry,  Atlanta  Aircraft 
Certification  Office,  ACE-120A,  1669 
Phoenix  Parkway.  Suite  210C,  Atlanta, 
Georgia  30349;  Telephone  (404)  991- 
2910. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
triplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  conunents  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  requeset  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  87-CE-14- 
AD,  Room  1558, 601  East  12th  Street. 
Kansas  City,  Missouri  64106. 

Discussion 

AD  87-08-08,  Amendment  39-5615  (52 
FR  15302.  April  28. 1987).  was  issued  to 
require  on  certain  Piper  Model  PA-28 
and  PA-32  series  airplanes  (1)  removal 
of  both  wings  and  a  visual  inspection 
with  a  ten-power  magnifying  glass  and  a 
dye-penetrant  inspection  of  the  lower 
spar  cap  for  both  wings;  (2)  replacement 
of  any  spars  found  to  be  cracked;  and  (3) 
visual  inspection  of  the  wing  upper  skin 
for  cracks  and  repair  as  required.  AD 
87-08-08R1.  Amendment  39-5669  (52  FR 
29505,  August  10, 1987),  which  was 
issued  with  an  effective  date  of  August 
12. 1987.  revised  the  AD  to  delete  the 
Model  PA-28-201T  since  it  was  verified 
that  its  spar  design  configuration  was 
different  in  detail  and  should  not  have 
been  affected.  On  September  28. 1987. 
the  AD  was  suspended  by  AD  87-08- 
08R2  (Amendment  39-5731.  52  FR  35907) 
.  pending  further  evaluation,  since  it  was 


becoming  apparent  from  the  relevant 
data  being  collected  that  only  those 
airplanes  used  in  a  severe  operating 
enviroiunent  were  susceptible  to  fatigue 
cracks. 

The  original  AD  was  issued  following 
an  in-flight  wing  separation  of  a  Piper 
PA-28-161,  S/N  8090115,  on  March  30, 
1987,  near  Marlin,  Texas.  The  airplane 
was  flying  low  level  pipeline  patrol  at 
the  time  of  the  accident.  Investigation 
revealed  that  the  left  wing  separated 
from  the  airplane  at  the  lower  spar  wing 
root  attachment  to  the  fuselage.  The 
National  Transportation  Safety  Board, 
the  FAA.  and  Kper  Aircraft  Corporation 
personnel  determined  that  the  lower  cap 
on  the  main  spar  had  sustained  a  fatigue 
failure.  The  lower  cap  had  a  fatigue 
crack  across  its  forward  face  just 
outboard  of  the  outboard  attachment 
hole. 

During  the  time  that  the  unrevised  AD 
was  in  effect,  approximately  560  spar 
inspections  were  performed.  These 
inspections  resulted  in  three  additional 
reports  of  spar  cracks  in  two  (2)  PA-32- 
300  airplanes  operated  in  Alaska.  It  was 
determined  that  these  airplanes  had 
been  operated  in  a  severe  environment 
based  on  repairs  recorded  on  the 
airplanes  and  their  present  general 
condition.  The  environment  included 
rough  rock/gravel  fields  and  over- 
weight operation.  Prior  to  the  accident 
which  led  to  the  issuance  of  the  original 
AD,  neither  the  FAA  nor  the  Piper 
Service  Department  had  received  a 
report  of  problems  in  the  area  where  the 
crack  occurred.  However,  the  FAA 
realized  that  the  inspections  required 
would  necessitate  the  removal  and 
reinstallation  of  high  tolerance  critical 
wing  spar  attachment  bolts;  and,  that  if 
this  was  not  done  carefully,  could  cause 
damage  to  the  wing  spar  cap  material 
that  could  in  turn  result  in  a  futuure 
fatigue  failure.  There  are  airplanes  in 
the  fleet  with  19,000  plus  hours  time-in- 
service  (TIS)  tha  complied  with  the 
inspections  of  the  AD  and  reported  no 
cracks  found. 

Fatigue  tests  were  conducted  on  a 
full-scale  test  article  in  the  late  1950's 
and  early  1960'8  prior  to  certification  of 
the  PA-28.  These  tests  were  run  to  the 
equivalent  of  300,000  unfactored  cycles 
with  no  failure.  The  FAA  has  carefully 
reviewed  all  of  the  available 
information  including  a  credible  fracture 
mechanics  analysis.  Striation  counts  on 
the  fracture  surface  of  the  spar  cap 
removed  from  one  airplane  showed  that 
it  would  require  extraordinary  stress 
levels  to  produce  the  growth  rate  found. 
Airplanes  operated  in  a  normal  general 
aviation  type  environment  would  not  be 
expected  to  be  exposed  to  sufficient 
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loads  to  create  these  types  of  stress 
levels.  Therefore  it  is  concluded  that  the 
cracks  found  were  isolated  occurrences 
and  those  failures  are  not  likely  to  exist 
or  develop  in  other  PA-28  series  or  PA- 
32  series  airplanes  operated  in  a  normal 
manner. 

In  addition  Piper  has  recently 
conducted  an  extensive  fracture 
mechanics  and  fatigue  analysis  program 
to  establish  more  accurately  an 
inspection  threshold  and  appropriate 
reinspection  intervals  based  on  different 
categories  of  airplane  operations.  Their 
study  shows  that  airplanes  used  for  low 
level  pipeline  patrol  have  a  fatigue  life 
approximately  20  times  less  than 
airplanes  used  for  normal  operations. 
Piper  has  issued  Service  Bulletin  (SB) 
No.  886.  dated  ]une  8, 1988.  addressing 
the  spar  damage  that  can  occur  from 
different  types  of  operational  usage  and 
providing  applicable  inspection 
thresholds,  intervals,  and  procedures  for 
detecting  damage.  This  SB  will  serve  as 
the  vehicle  for  alerting  owners  and 
operators  of  PA-28  series  or  PA-32 
series  airplanes  used  in  operations  that 
the  continued  airworthiness 
maintenance  program  must  include  an 
inspection  of  the  wing  spar/fuselage 
attachment.  In  addition  to  this  SB, 
information  will  be  provided  in  the 
appropriate  Maintenance  Manuals  to 
fully  ensure  that  pilots  and  mechanics 
are  aware  of  the  affect  severe 
operational  usage  has  on  the  structural 
durability  of  their  airplane,  and  the  need 
for  repetitive  inspections  of  the  wing 
spar  attachment  area  for  cracks.  The  SB 
also  specified  an  initial  inspection 
threshold  of  30.600  hours  TIS  for  normal 
usage  airplanes  which  was  also  based 
on  the  above  mentioned  study.  Since  the 
high  time  airplane  in  the  fleet  has  only 
accumulated  approximately  19,000  hours 
TIS  and.  furthermore,  only  a  relatively 
few  airplanes  have  accumulated  mere 
than  10,000  hours  TIS,  no  action  is 
deemed  necessary  at  this  time.  The  FAA 
will  continue  to  track  the  service  history 
of  these  high  time  airplanes  and  as  the 
30,600  hour  TIS  threshold  is  approached, 
appropriate  regulatory  action  may  be 
considered.  Consequently,  at  this  time 
the  FAA  proposes  to  rescind  AD  87-08- 
08. 

There  are  approximately  38,500 
airplanes  affected  by  the  proposed 
action.  Since  Revision  2  of  the  AD 
suspended  the  effective  date  of  the  AD, 
the  cost  of  complying  with  the  proposed 
rescission  is  estimated  to  be  negligible 
to  the  private  sector. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 


seq.),  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(d).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    (Amended) 

2.  By  rescinding  AD  87-08-08, 
Amendment  39-5615;  AD  87-08-08R1, 
Amendment  39-5669;  and  AD  87-08- 
08R2,  Amendment  39-5731. 

Issued  in  Washington,  DC.  on  August  22, 
1988. 

Thomas  E.  McSweeny, 

Acting  Direcior.  Office  of  Airworthiness. 
[PR  Doc.  88-19776  Filed  8-30-88;  8:45  am] 

BILUNQ  COOE  4*1»-1)-M 


14  CFR  Part  71 

[Airspace  Docket  No.  8B-AWP-15J 

Proposed  Removal  of  Transition  Area, 
South  Kauai,  HI 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
remove  the  transition  area  located  at 
South  Kauai,  Hawaii.  This  instrument 
approach  serving  Port  Allen  Airport  has 
been  cancelled.  No  instrument 
operations  are  conducteiJ  at  this  airport. 
The  intended  effect  of  this  proposal  is  to 
return  that  controlled  airspace  no  longer 
required  for  instrument  approaches  to 
public  use. 

DATES:  Comments  must  be  received  on 
or  before  October  24,  1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Daniel  K. 
Martin,  Airspace  and  Procedures 
Branch,  AWP-530,  Air  Traffic  Division. 
Western  Pacific  Region,  Federal 
Aviation  Administration,  15000  Aviation 
Boulevard,  Lawndale,  CA  90261. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Western-Pacific  Region,  Federal 
Aviation  Administration,  15000  Aviation 
Boulevard,  Lawndale,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  K.  Martin.  Airspace  and 
Procedures  Branch.  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
Telephone  (213)  297-1642. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  arldress 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  as  selfaildressed. 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airpace  Docket  No.  88- 
AWP-15."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel,  15000  Aviation  Blvd.. 
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Lawndale,  California,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration. 

Federal  Aviation  Administration. 
Airspace  and  Procedures  Branch,  AWP- 
530.  P.O.  Box  92007.  Worldway  Postal 
Center.  Los  Angeles.  California  90009. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

Hie  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (145  CFR 
Part  71)  to  remove  the  transition  area 
located  at  South  Kauai,  Hawaii.  This 
proposed  action  is  necessary  based  on 
the  fact  that  the  instrument  approach 
procedure  to  the  Port  Allen  Airport  has 
been  cancelled,  negating  the  need  for 
transition  airspace.  No  instrument 
operations  are  conducted  to  or  from  this 
airport. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4. 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979;  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
80  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 


Administration  proposed  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a],  1354(a].  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983):  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

South  Kauai,  Hawaii  [Removed] 

Issued  in  Los  Angeles.  California  on  August 
17. 1988. 

)acqueline  L  Smith, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  88-19777  Filed  8-30-88:  8:45  am] 

BtLUNQ  CODE  WIO-IS-K 


14  CFR  Part  71 

[Airspace  Docket  No.  88-ASW-41] 

Proposed  Establishment  of  Transition 
Area;  Ruldoso,  NM 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  transition  area  at  Ruidoso. 
NM.  The  development  of  a  new 
standard  instrument  approach 
procedure  (SIAP)  to  the  Sierra  Blanca 
Regional  Airport,  utilizing  the  new 
Capitan  Nondirectional  Radio  Beacon 
(NDB),  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  the  new  SIAP.  If  this  proposal 
is  adopted,  the  status  of  the  airport 
would  be  changed  from  visual  flight 
rules  (VFR)  to  instrument  flight  rules 
(IFR). 

DATES:  Comments  must  be  received  on 
or  before  October  4, 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Docket  No.  88-ASW-41,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Southwest  Region,  Federal  Aviation 


Administration,  4400  Blue  Mound  Road. 
Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch.  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530;  telephone:  (817)  624-5561. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  in  the  proposal.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenfers  wishing  the  FAA  to 
acknolwedge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  8ft-ASW-41."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  4400  Blue  Mound 
Road,  Fort  Worth,  TX,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
Airspace  and  Procedures  Branch. 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 
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The  Proposal 

The  FAA  is  considering  an 
amendment  to  i  71.181  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71) 
by  establishing  a  transition  area  at 
Ruidoso,  NM.  The  development  of  a  new 
SIAP  to  the  Sierra  Blanca  Regional 
Airport,  utihzing  the  new  Capitan  NDB. 
has  necessitated  this  proposal.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  this  new  SIAP. 
Coincident  with  this  proposal  would  be 
the  changing  of  the  status  of  (he  Sierra 
Blanca  Regional  Airport  from  VFR  to 
IFR.  Section  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6D  dated 
January  1. 198a 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  (3) 
does  not  warrant  preparatioa  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  mias. 

The  Proposed  Amendment 

Accordingljc  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Awi<uion 
Regulations  (14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows; 

Auihohty:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854:  49  US  C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12.  1983):  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Ruidoso,  NM  |New| 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.5-mile 
radius  of  the  Sierra  Blanca  Regional  Airport 
(latitude  33'27'42"N..  longitude  105°3T31"W'.). 


issued  in  Fort  Worth,  TX  on  August  15, 
198a 

Larry  L  Craig, 

Manager,  Air  Traffic  Division.  Southwest 
Region. 

(FR  Doc.  88-19771  Filed  8-30-88;  8:45  am] 

MLUNO  COOC  4t10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  88-ANM-18] 

Proposed  Amendment,  Denver 
Transition  Area,  Denver,  CO 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking. 


summary:  This  notice  proposes  to 
amend  the  Denver,  Colorado,  700  foot 
transition  area.  Additional  controlled 
airspace  is  required  to  contain  the 
missed  approach  segment  of  a  new 
instrument  landing  procedure  at  the 
Denver  Front  Range  Airport.  The  area 
will  be  depicted  on  aeronautical  charts 
to  provide  reference  for  VFR  pilot 
purposes. 

DATES:  Comments  must  be  received  on 
or  before  October  20, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Manager,  Airspace  & 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  88-ANM-18, 17900  Pacific 
Highway  South.  C-68966.  Seattle, 
Washington  98168. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel  at  the 
same  address. 

An  informal  docket  may  also  he 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  ANM-536,  Federal 
Aviation  Administration,  Docket  No.  88- 
ANM-18, 17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168. 
Telephone:  (206)  431-2536. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  to  the 
address  listed  above.  Commenters 


wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  on  this  notice  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
ANM-18."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  any  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  AH 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NRPM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (IVPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  & 
System  Management  Branch,  17900 
Pacific  Highway  South,  C-68966,  Seattle, 
Washington.  98168.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  11-2  which  describes 
the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Reguldtions  (14  CFR 
Part  71)  to  provide  additional  controlled 
airspace  for  instrument  Right  rules 
procedures  at  the  Denver  Front  Range 
Airport.  The  airspace  is  intended  to 
segregate  aircraft  operating  in  visual 
flight  rules  conditions  from  other  aircraft 
operating  in  instrument  flight  rules 
conditions.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts  thereby 
enabling  pilots  to  circumnavigate  the 
area  or  otherwise  comply  with 
instrument  flight  rules  procedures. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 

It,  therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
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Policies  and  Procedures  (44  PR  11034; 
February  28. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  affect  air  traffic  procedures  and 
air  navigation,  it  is  certified  that  this 
rule,  when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71 J  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10654;  49  US  C.  106(g) 
(Revised  Pub.  L  97-449,  January  12,  1983):  14 
CFRll.ea 

§  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Denver,  Colondo,  [.\inended} 

On  the  third  line  and  on  the  fifth  line 
change  078°  to  read  065°. 

Issued  in  Seattle,  Washirigtun.  on  August 
11. 198a 

F.E.  Davis, 

Assistant  Manager.  Air  Traffic  Division. 

North  nest  Mountain  Region. 

|FR  Doc.  88-19778  Filed  8-30-88;  8:45  amj 

BILLING  CODE  4S10-I3-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Heaitti  Administration 

30  CFR  Part  75 

Automatic  Emergency-Parking  Brakes 
for  Rubber-Tired,  Self-PropeHed 
Electric  Face  Equipment;  Extension  of 
Comment  Period 

agency:  Mine  Safety  and  Health 
Administration,  Labor. 
action:  i'roposed  Rule;  Extension  of 
comment  period. 

summary:  The  Mine  Safety  and  health 
Administration  fMSHA)  is  extending  the 
period  for  public  comment  regarding  the 
Agency's  proposed  rule  for  automatic 


emergency-parking  brakes  for  rubber- 
tired,  self-propelled  electric  face 
equipment  in  30  CFR  Part  75. 
DATES:  Written  comments  on  the 
proposed  rule  for  automatic  emergency- 
parking  brakes  must  be  received  on  or 
before  September  30. 1988. 
ADDRESS:  Send  comments  to  the  Office 
of  Standards,  Regulations  and 
Variances;  MSHA;  Room  631,  Ballston 
Tower  No.  3;  4015  Wilson  Boulevard; 
Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA  phone  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION:  On 
March  1. 1968.  MSHA  pubHshed  a 
proposed  safety  standard  that  would 
require  automatic  emergency-parking 
brakes  on  nibb«--tired,  self-propelled 
electric  face  equipment  used  in 
underground  coal  mines  (53  FT^  6512). 
The  automatic  emergency-parking 
brakes  described  in  the  proposal  engage 
when  there  is  a  loss  of  power  to  such 
equipment,  and  could  be  activated  by 
the  equipment  operator  in  an  emergency 
situation.  The  brakes  also  act 
automatically  as  a  parking  brake  when 
the  equipment  is  intentionally 
deenergized.  The  standard  was 
proposed  under  section  101  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  (30  U.S.C.  811). 

On  June  16. 1988,  MSHA  published  in 
the  Federal  Register  (53  FR  22502)  a 
Notice  of  Public  hearing  which  stated 
that  the  record  would  remain  open  until 
July  29, 1988  for  the  submission  of  post 
hearing  comments.  In  response  to 
requests  from  the  mining  community, 
MSHA  extended  the  comment  period  to 
August  29. 1988  (53  FR  23673).  Due  to 
further  requests,  MSHA  is  extending  the 
comment  period  to  September  30, 1988. 
All  interested  parties  are  encouraged  to 
submit  comments  prior  to  this  date. 

Date;  August  25. 1988. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 

and  Variances. 

[FR  Doc.  88-19756  Filed  8-30-88;  8:45  am] 

BILLING  CODE  4S10-43-M 


ACTION:  Ih-oposed  rule. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3438-8] 

New  Mexico  Regulations  for 
Nonattalnment  Area  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


BEST  COPY  AVAILABLE 


SUMMARY:  This  action  proposes 
approval  of  a  revision  to  the  State  of 
New  Mexico  Implementation  Plan  (SIP) 
to  include  Air  Quality  Control 
Regulation  (AQCR)  709,  Permits— 
Nonattainment  Areas.  This  regulation 
was  submitted  to  EPA  on  November  5, 
1985,  in  order  to  satisfy  the  conditional 
approval  of  New  Mexico's  Part  D  SIP  (45 
FR  24509).  The  regulation  establishes  a 
program  under  which  new  and  modified 
sources  may  be  constructed  in  areas 
where  a  National  Ambient  Air  Quality 
Standard  (NAAQS)  is  being  exceeded, 
without  mterfering  with  the  continuing 
progress  toward  attainment  of  that 
standard. 

DATES:  Comments  must  be  received  on 
or  before  September  30. 1988. 

ADDRESSES:  Comments  may  be  mailed 
to  Mr.  Thomas  Diggs,  at  the  EPA  Region 
6  Air  Programs  Branch  (Address  below). 
Copies  of  the  documents  relevant  to  this 
proposed  action  are  available  for  public 
inspection  during  normal  business  hours 
at  the  following  locations: 

U.S.  Environmental  i>rotection  Agency, 
Region  6,  Air  Programs  Branch  (6T- 
AN),  1445  Ross  Avenue.  Dallas,  Texas 
75202-2733. 
New  Mexico  Environmental 
Improvement  DivisioB,  Ak  Quality 
Bureau,  1190 St.  Francis  Dr..  Santa  Fe, 
New  Mexico  87504-0968. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bil!  Riddle,  State  Implementation  Plan/ 
New  Source  Review  Section,  Air 
Prog'-ams  Branch  (6T-AN),  U.S.  EPA 
Region  6, 1445  Ross  Avenue,  Dallas. 
Texas  75202-2733.  (214)  65S-7214.  FTS 
255-7214,  Reference  docket  file  number 
SIP  1-3-2-12. 

SUPPLEMENTARY  INFORMATION:  .A.  New 
Source  Review  (NSR)  program  is  cne  ^ 
which  assures  that  a  new  or  n-ocvried 
industrial  plant  (source)  mteets  industrial 
equipment  standards  and  operating 
procedures  that  protect  air  quality.  NSR 
regulations  were  and  are  established  as 
a  check  point  through  which  plans  for  a 
source  must  pass.  The  equipment  and 
processes  of  these  plans  are  compared 
to  the  standards  for  equipment  and 
processes  of  an  industrial  categorj'  into 
which  the  plant  falls.  If  all  of  the 
elements  of  the  proposed  process  are  in 
compliance  with  the  guidelines  of  the 
NSR  regulation,  it  is  reasonable  to 
predict  that  the  environmental  harm  will 
be  minimal  for  such  a  plant  being  built. 

The  State  of  New  Mexico  seeks  to 
establish  NSR  regulations  that  would 
allow  the  State  to  issue  permits  to  allow 
sources  to  construct  or  modify  processes 
in  areas  where  a  NAAQS  is  being 
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exceeded,  without  interfering  with  the 
continuing  progress  toward  attaining  the 
standard.  The  EPA  approved  the  New 
Mexico  Control  Strategy  demonstrating 
attainment  of  the  NAAQS  (Part  D  SIP) 
on  April  10, 1980  (45  FR  24509)  with  a 
condition  that  revisions  to  permit 
regulations  be  submitted  to  EPA.  The 
Governor  of  New  Mexico  (The 
Governor),  in  an  May  20, 1980,  letter  to 
EPA.  committed  to  continue  (in  the 
meantime)  the  policy  of  not  issuing 
permits  to  new  or  modified  major 
sources  in  all  New  Mexico 
nonattainment  areas.  The  Governor 
submitted  the  adopted  regulation  to  EPA 
on  November  5, 1985,  for  incorporation 
into  the  SIP. 

This  regulation  (AQCR  709)  applies  to 
all  the  State  of  New  Mexico  with  the 
exception  of  Bernalillo  County.  In 
accordance  with  Section  74-2-4  of  the 
State  of  New  Mexico  Air  Quality 
Control  Act.  this  county  is  authorized  to 
provide  for  the  local  administration  and 
enforcement  of  the  Act. 

The  Clean  Air  Act  (as  amended 
August  1977)  (Act)  sets  forth 
requirements  for  plans  for 
nonattainment  areas  in  Part  D  of  the 
Act.  Section  172  sets  forth 
nonattainment  plan  provisions  and 
section  173  sets  forth  permit 
requirements.  The  Act  requires  that  EPA 
develop  regulations  to  filfdl  the 
requirements  of  the  Act.  The  regulations 
that  fulfill  this  requirement  are  found  in 
40  CFR  Part  51.  Subpart  I.  Review  of 
New  Sources  and  Modifications.  A  State 
Implementation  Plan  (SIP)  satisfying 
sections  172(b)(6)  and  173  of  the  Act  is 
required  to  meet  the  conditions  as  set 
forth  in  40  CFR  51.165(a). 

The  State  of  New  Mexico  submitted  a 
SIP  revision  in  1979  to  fulfill  the 
nonattainment  area  requirements  of  the 
Act.  The  SIP  revision  was  conditionally 
approved.  It  had  a  shortcoming  in  that  it 
did  not  have  a  NSR  program  for 
nonattainment  areas.  As  a  temporary 
substitution  for  this  requirement,  the 
Governor  agreed  to  institute  a 
construction  ban  on  all  new  major 
sources  and  modifications  until  such 
time  as  a  NSR  permitting  program  for 
nonattainment  areas  could  be  instituted 
and  approved.  EPA  agreed  to  this.  The 
State  has  fulfilled  the  requirements  of 
this  deficiency  by  submitting  the 
permitting  program  regulations  for 
nonattainment  areas  in  the  form  of  New 
Mexico  AQCR  709. 

The  sources  to  which  New  Mexico 
AQCR  709  apply  are  new  and  modified 
sources  that:  (1)  Are  in  a  nonattainment 
area  and  would  emit  the  nonattainment 
pollutant  in  a  specific  amount  (10  Ib/hr 
or  25  tpy),  or  (2)  are  located  within  an 
attainment  area,  but  their  emissions 


would  have  a  significant  impact  on  a 
neighboring  nonattainment  area.  The 
nonattainment  areas  for  New  Mexico 
are:  (1)  Grant  County  for  sulfur  dioxide 
(SO2)  and  total  suspended  particulates 
(TSP):  and  (2)  Bernalillo  County  for 
carbon  monoxide  (CO)  and  TSP. 
Pursuant  to  74-2-4  of  New  Mexico's  Air 
Quality  Control  Act,  Bernalillo  County  is 
authorized  to  administer  an  independent 
program,  however,  and  AQCR  709  does 
not  apply  to  Bernalillo  County. 

EPA  reviewed  AQCR  709  for 
compliance  with  the  requirements  of 
Title  40  of  the  Code  of  Federal 
Regulations  (40  CFR).  Part  51,  and  for 
compliance  with  Part  D  of  Title  I  of  the 
Clean  Air  Act,  as  amended.'  This 
review  is  available  at  the  EPA  Region  6 
address  listed  above.  The  highlights  of 
the  review  are  given  below. 

New  Mexico  AQCR  709  applies  to  the 
same  types  of  sources  as  New  Mexico 
AQCR  702,  the  permitting  regulation  for 
sources  in  all  areas  of  the  state,  which 
EPA  approved  as  a  SIP  requirement  in 
1973  (38  FR  12704).  New  Mexico  AQCR 
702  is  for  sources  in  NAAQS  attainment 
areas,  whereas  New  Mexico  709  is  for 
sources  in  NAAQS  nonattainment  areas. 
Consequently,  both  regulations  require 
permits  of  new  or  modified  sources  with 
new  or  increased  emissions  greater  than 
10  pounds  per  hour  or  25  tons  per  year 
or  with  emissions  of  a  hazardous 
pollutant. 

The  baseline  in  AQCR  709  for 
calculating  emission  reduction  credit  for 
offsets  is  the  most  stringent  emission 
limitation  applicable  to  the  source, 
whether  federal  or  state,  including  a 
federally  enforceable  permit  which  is 
applicable  and  in  effect  at  the  time  the 
application  to  construct  is  filed.  Where 
there  is  no  emission  limitation  for  the 
particular  source  of  offsets  in  either  a 
state  AQCR  or  federally  enforceable 
permit,  actual  emissions  from  which 
offset  credit  is  obtained  will  form  the 
baseline.  Where  the  allowable 
emissions  from  the  offsetting  source  are 
greater  than  its  potential  to  emit,  the 
potential  to  emit  forms  the  baseline. 
Shutdown  credits  for  offsetting  are  also 
allowed  by  AQCR  709  with  the  same 
restrictions  currently  found  at  40  CFR 
51.165(a)(3)(ii)(c)  (formerly  40  CFR 
51.18(I)(3)(ii)(c)).  The  regulation  requires, 
as  a  general  rule,  an  emission  reduction 
(offset)  that  is  at  least  20  percent  greater 
than  the  proposed  new  allowable 
emissions,  allowing  the  requirement  of 
EPA  regulations  for  a  net  air  quality 
benefit  to  be  achieved.  Provision  is 
made  for  the  excess  to  be  either  greater 
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or  lelss  than  20  percent  if  circumstances 
indicate  another  amount  is  more 
appropriate. 

New  sources  and  modifications  are 
required  by  AQCR  709  to  meet  and 
maintain  the  Lowest  Achievable 
Emission  Rate  (LAER).  Additionally,  all 
major  stationary  sources  owned  or 
operated  in  the  State  by  owners  or 
operators  of  the  proposed  new  source  or 
modification  must  be  in  compliance  with 
or  on  a  compliance  schedule  for  all 
applicable  emission  limitations. 

Section  B.8  of  AQCR  709  requires  new 
sources  and  modifications  to  undergo 
performance  testing.  The  section  allows 
a  source  to  be  exempted  from  this 
requirement,  however,  at  the  discretion 
of  the  Director  of  the  New  Mexico 
Environmental  Improvement  Division 
(NMEID).  A  source  is  further  allowed, 
subject  to  approval  of  the  NMEID,  to 
propose  its  own  type  of  performance 
test.  On  its  face,  section  H  would  allow 
New  Mexico  to  waive  or  amend 
performance  testing  required  by  NSPS 
and  NESHAPS.  Discussions  with  the 
staff  of  NMEID.  however,  indicate  that 
the  regulation  was  not  adopted  with 
such  an  intent  and  will  not  be 
administered  in  that  fashion.  Prior  to 
EPA's  final  approval  of  the  regulation, 
however,  it  will  be  necessary  for  the 
State  to  supplement  the  record  with  a 
written  commital  letter  agreeing  not  to 
waive  or  amend  NSPS  or  NESHAPS 
mandated  performance  testing. 

Section  H  of  AQCR  709  contains  a 
provision  for  banking  of  emission 
reductions  that  will  be  used  as  offset 
credits.  The  regulation  contains 
requirements  to  ensure  the  reductions 
are  surplus,  permanent,  enforceable,  and 
quantifiable. 

New  Mexico  contains  only  one  area, 
Bernalillo  County,  which  was  granted  an 
extension  until  December  31, 1987,  for 
attainment  of  the  NAAQS  for  carbon 
monoxide.  Section  172(b)(ll)(A)  of  the 
Clean  Air  Act  requires  nonattainment 
area  permitting  regulations  for  extension 
areas  to  contain  a  provision  requiring 
proposed  new  major  sources  or  major 
modifications  to  perform  alternate  siting 
analysis.  This  analysis  must 
demonstrate  that  the  benefits  of  locating 
the  source  of  modification  in  the 
extension  nonattainment  area 
significantly  outweigh  the 
environmental  cost.  Under  the 
provisions  of  State  law,  Bernalillo 
County  and  the  City  of  Albuquerque, 
through  their  joint  Air  Quality  Control 
Board,  have  the  sole  authority  to  issue 
new  and  modified  source  permits  within 
the  geographical  limits  of  Bernalillo 
County.  The  nonattainment  area 
permitting  regulations  for  Albuquerque/ 
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Bernalillo  County  will  address  alternate 
siting.  AQCR  709  is  not  required  to  and 
does  not  contain  such  a  provision. 
Proposed  new  major  stationary 
sources  or  major  modifications  which 
would  locate  in  a  nonattainment  area 
and  which  could  potentially  degrade 
visibility  in  Mandatory  Federal  Class  I 
areas  would  be  required  by  AQCR  709 
to  demonstrate  consistency  with 
progress  toward  the  national  visibility 
goal.  Sources  may  take  into  account 
costs  and  time  necessary  for 
compliance,  the  energy  and  non-air 
quality  environmental  impacts  of 
compHance  and  the  useful  life  of  the 
source.  The  state  regulation  also 
contains  a  provision  requiring 
notification  of  the  affected  Federal  Land 
Managers  and  for  modeling  of  the 
environmental  effects  of  the  source  or 
modification  and  associated  growth.  The 
visibility  protection  regxilations 
contained  in  AQCR  709  pertain  only  to 
nonattainment  area  sources  and  are  one 
element  of  a  comprehensive  visibility 
protection  plan. 

The  definitions  in  AQCR  709  all  either 
exactly  or  substantially  correlate  with 
the  federal  definitions  found  in  the  CFR 
and  the  Clean  Air  Act.  There  is, 
however,  no  definition  of  volatile 
organic  compound  (VOC).  Resolution  of 
this  deficiency  is  addressed  below. 

I       NM  AQCR  709,  section  L(7),  defines 
the  term  "Building,  structure,  facility,  or 
installation".  The  Federal  definition  for 
"Building,  structure,  facility,  or 
installation",  40  CFR  51.165{a)(l)(ii),  was 
affected  by  a  court  decision  on  January 
17, 1984.  On  this  date  the  Court  of 
Appeals  for  the  D.C.  Circuit  (NRDC  vs. 
EPA)  reaffirmed  the  exclusion  of  the  "to 
and  from"  vessel  emissions  from  the 
secondary  emiuions  calculations  (40 
CFR  51.ie5(a)(l)(viii)).  but  overturned 
the  applicability  exclusion  for  all 
dockside  vessel  emissions  that  could  be 
attributable  to  stationary  sources  (i.e. 
marine  terminals],  and  the  court 
remanded  the  issue  of  whether  dockside 
vessel  emissions  should  be  included  in 
primary  emission  calculations  to  the 
agency  for  further  consideration.  EPA 
has  not  yet  completed  that 
consideration,  but  current  agency  policy 
dictates  that  states  not  exempt  dockside 
vessels  from  their  definitions  of 
"building,  structure,  facility,  or 
installation."  New  Mexico's  definition, 
at  section  L(7)  of  AQCR  709  does  not 
exempt  dockside  vessels  and  is 

,    approvable. 

It  is  necessary  that  regulation  709  be 
in  compliance  with  the  Federal  Stack 
Height  and  Dispersion  Technique 
Regulations.  The  Governor  of  New 
Mexico  robmitted  to  EPA  on  August  15, 
1986,  a  SIP  revision  for  Stack  Height  and 


Disperson  Technique  Regulations.  EPA 
proposed  to  approve  the  State  Stack 
Height  Regulations  on  September  25, 
1987,  (52  FR  36054),  contingent  upon 
NMEID  resolving  and  correcting  certain 
deficiencies.  The  State  has  incorporated 
the  EPA  comments  and  revised  the 
regulation,  and  is  in  the  process  of 
adopting  and  submitting  it  to  EPA  for 
final  approval. 

The  EPA's  stack  height  regulations 
were  challenged  in  NRDC  v.  Thomas, 
838  F.2d  1224  (D.C.  Cir.  1988).  On 
January  22, 1988,  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  issued  its 
decision  affirming  the  regulations  in 
large  part,  but  remanding  three 
provisions  to  the  EPA  for 
reconsideration.  These  are: 

1.  Grandfathering  pre-October  11, 1983 
wi thin-formula  stack  height  increases 
from  demonstration  requirements  (40 
CFR  51.100(kk)(2)); 

2.  Dispersion  credit  for  sources 
originally  designed  and  constructed  with 
merged  or  multiflue  stacks  (40  CFR 
51.100(hh)(2)(ii)(A);  and 

3.  Grandfathering  pre-1979  use  of  the 
refined  H  -(-  1.5L  formula  (40  CFR 
51.100(ii)(2))." 

Under  this  program.  New  Mexico  will 
be  issuing  permits  and  establishing 
emission  limitations  that  may  be 
affected  by  the  court  ordered 
reconsideration  of  the  stack  height 
regulations  promulgated  on  July  8, 1985 
(50  FR  27892).  For  this  reason,  the  EPA 
requires  that  the  State  include  the 
following  caveat  in  all  potentially 
affected  permit  approvals  until  the  EPA 
completes  its  reconsideration  of 
remanded  portions  of  the  regulations 
and  promulgates  any  necessary 
revisions: 

In  approving  this  permit.  New  Mexico 
Enviroiunental  Improvement  Division  has 
determined  that  the  application  complies 
with  the  applicable  provisions  of  the  stack 
height  regulations  as  revised  by  the  EPA  on 
July  B,  1985  (50  FR  27892).  Portions  of  the 
regulations  have  been  remanded  by  a  panel 
of  the  U.S.  Court  of  Appeals  for  the  D.C 
Circuit  in  NRDC  v.  Thomas.  838  F.  2d  1224 
(D.C.  Cir.  19881.  Consequently,  this  permit 
may  be  subject  to  modification  if  and  when 
the  EPA  revises  the  regulation  in  response  to 
the  court  decision.  This  may  result  in  revised 
emission  limitations  or  may  affect  other 
actions  taken  by  the  source  owners  or 
operators. 

New  Mexico  must  make  an 
enforceable  commitment  to  include  this 
caveat  in  all  affected  permits  before  the 
EPA  can  take  final  action  approving  the 
NSR  program. 

Before  0*A  finally  approves  the 
States  NSR  regulation,  AQCR  709  should 
be  amended  to  address  four  potential 
problems.  These,  along  with  the  State's 


"plantwide  definition  of  source",  are 
discussed  below: 

(1)  40  CFR  51.165(a)(3)(ii)(e)  requires 
that  the  State's  plan  provide  that  all 
emission  reductions  claimed  as  offset 
credit  be  federally  enforceable.  In  States 
with  dual  permitting  requirements,  this 
means  that  such  reductions  must  be 
reflected  in  preconstruction  permits 
which  are  federally  enforceable,  as 
opposed  to  other  types  of  permits,  e.g., 
operating  permits,  which  generally  are 
not.  Section  G(3)  of  AQCR  709,  however, 
simply  states  that  "such  reductions  shall 
be  incorporated  as  modifications  to 
pertinent  permits."  Because  New 
Mexico  will  not  issue  separate 
construction  and  operating  permits 
under  AQCR  709,  its  failure  to  specify 
that  "pertinent"  meant  "federally 
enforceable"  appears  reasonable.  In  an 
abundance  of  caution,  however,  and  to 
eliminate  the  possibility  of  confusion  in 
the  future,  EPA  suggests  the  State  add 
the  words  "federally  enforceable"  to  the 
regulation  between  "pertinent"  and 
"permits." 

(2)  New  Mexico  AQCR  709  has 
provisions  for  offset  exemptions  in 
Section  J  (Exemptions  to  D.4.  and  D.5.), 
number  1.  part  b.  (resource  recovery 
facihties).  Attainment  demonstrations  to 
show  attainment  of  the  NAAQS  do  not 
exist  for  all  pollutants  in  all 
nonattainment  areas  (sectmdary  TSP 
and  SOj  for  Grant  County).  Without  an 
attainment  demonstration  there  can  be 
no  growth  allowance,  which  is  required 
for  an  offset  exemption.  A  qualifying 
statement  must  be  placed  into  the 
regulations  that  there  can  be  no 
exemption  from  the  requirements  of  D.4 
and  D.5  for  resource  recovery  facilities 
in  nonattainment  areas  imless  there 
exists  a  Federally  approved  attainment 
demonstration  and  a  Federally  approved 
growth  allowance  for  that 
nonattainment  area. 

(3)  New  Mexico  AQCR  709,  under 
Section  H  (Banking  of  Emission 
Reductions)  must  have  language 
inserted  to  the  effect  that  banked 
emissions  shall  be  treated  the  sa.'ne  as 
all  other  emission  reduction  credits 
(ERCS). 

(4)  "The  regulations  must  contain  a 
defintion  of  Volatile  Organic  Compound 
(VOC).  The  EPA  recommended 
definition  of  VOC  is  as  follows: 

Volatile  Organic  Compound  fVOCf—fiiny 
organic  compound  which  participates  in 
atmospheric  i>hotochemical  reactions;  that  is. 
any  organic  compound  other  than  those 
which  the  Administrator  designates  as  having 
negligible  photochemical  reactivity. 

With  regard  to  Section  L,  Definition 
number  16,  "Major  Stationary  Soture": 
The  State  has  selected  the  "plantwide 
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definition."  On  October  14. 1981,  the 
Environmental  Protection  Agency  (EPA) 
revised  the  new  source  review  (NSR) 
regulations  in  40  CFR  Part  51  to  give 
States  the  option  of  adopting  the 
"plantwide"  definition  of  stationary 
source  in  nonattainment  areas  (see  46 
FR  50766).  This  definition  provides  that 
only  physical  or  operational  changes 
that  result  in  a  net  increase  in  emissions 
at  the  entire  plant  require  a  NSR  permit. 
For  example,  if  a  plant  increased 
emissions  at  one  piece  of  process 
equipment  but  reduced  emissions  by  the 
same  amount  at  another  piece  of 
process  equipment  at  the  plant  there 
would  be  no  net  increase  in  emissions  at 
the  plant,  and  therefore  no  modification 
to  the  source.  The  plantwide  definition 
is  in  contrast  to  the  so-called  "dual" 
definition  (or  a  definitional  structure  like 
that  in  the  1979  offset  ruling  (44  FR 
3274),  which  has  much  the  same  effect 
as  the  dual  definition);  under  the  dual 
definition,  the  emissions  from  each 
physical  or  operational  change  are 
guaged  without  regard  to  reductions 
elsewhere  at  the  plant. 

In  the  October  1981  Federal  Register 
notice,  EPA  set  forth  its  rationale  for 
allowing  use  of  the  plantwide  definition 
(46  FR  50766-50769).  In  its  view, 
allowing  use  of  the  plantwide  definition 
was  a  reasonable  accomodation  of  the 
conflicting  goals  of  Part  D  of  the  Clean 
Air  Act  (Act);  on  the  one  hand, 
reasonable  further  progress  (RFP)  and 
timely  attainment  of  national  ambient 
air  quality  standards  (NAAQS),  and  on 
the  other,  maximum  State  flexibility  and 
economic  growth.  The  EPA  recognized 
that  use  of  the  plantwide  definition 
would  bring  fewer  plant  modifications 
into  the  nonattainment  permitting 
process,  but  emphasized  that  this 
generally  would  not  interfere  with  RFP 
and  timely  attainment  primarily  because 
the  States  under  the  demands  of  Part  D 
eventually  would  have  adequate  State 
implementation  plans  (SIP's)  in  place. 
For  instance,  EPA  stated: 

Since  demonstration  of  attainment  and 
maintenance  of  the  NAAQS  continues  to  be 
required,  deletion  of  the  dual  definition 
increases  State  flexibility  without  interfering 
with  timely  attainment  of  the  ambient 
standards  and  so  is  consistent  with  Part  D  (46 
FR  50767  col.  2). 

The  EPA  added  that  in  any  event  the 
use  of  a  dual  definition,  by  bringing 
more  plant  modifications  through  the 
NSR  Process  or  subjecting  them  to  the 
construction  ban  (40  CFR  52.24),  may 
discourage  replacement  of  older,  dirtier 
processes  and  hence  retard  not  only 
economic  growth,  but  also  progress 
toward  clean  air.  The  EPA  also  pointed 
out  that  under  the  plantwide  definition 


new  equipment  would  still  be  subjected 
to  any  applicable  new  source 
performance  standard  and  that  wholly 
new  plants,  as  well  as  any  modifications 
that  resulted  in  a  significant  net 
emissions  increase,  would  still  be 
subject  to  NSR.  Thus.  EPA  saw  no 
significant  disadvantage  in  the 
plantwide  definition  from  the 
environmental  standpoint,  as  against  the 
advantages  from  the  standpoints  of 
State  flexibility  and  economic  growth.  It 
regarded  the  plantwide  definition  as 
presenting,  at  the  very  worst, 
environmental  risks  that  were 
manageable  because  of  the  independent 
impetus  to  create  adequate  Part  D  plans, 
and  at  the  best  the  potential  for  air 
quality  improvements  driven  by  the 
market  place. 

As  a  result,  EPA  ruled  that  a  State 
wishing  to  adopt  a  plantwide  definition 
generally  has  complete  discretion  to  do 
80,  and  it  set  only  one  restriction  on  that 
discretion.  If  a  State  had  specifically 
projected  emission  reductions  from  its 
NSR  program  as  a  result  of  a  dual  or 
similar  definition  and  had  relied  on 
those  reductions  in  an  attainment 
strategy  that  EPA  later  approved,  then 
the  State  needed  to  revise  its  attainment 
strategy  as  necessary  to  accommodate 
reduced  NSR  permitting  under  the 
plantwide  definition  (46  FR  50767  col.  2, 
50769  col.  1). 

In  1984,  the  Supreme  Court  upheld 
EPA's  action  as  a  reasonable 
accommodation  of  the  conflicting 
purposes  of  Part  D  of  the  Act,  and  hence 
well  within  EPA's  broad  discretion. 
Chevron.  U.S.A.,  Inc.  v.  NRDC,  Inc.,  104 
S.  Ct.  2778.  Specifically,  the  Court 
agreed  that  the  plantwide  definition  is 
fully  consistent  with  the  Act's  goal  of 
maximizing  State  flexibility  and 
allowing  reasonable  economic  growth. 
Likewise,  the  Court  recognized  that  EPA 
had  advanced  a  reasonable  explanation 
for  its  conclusion  that  the  plantwide 
definition  serves  the  Act's 
environmental  objectives  as  well  (see 
104  S.  Ct.  at  2792).  The  EPA  today 
generally  reaffirms  the  rationales  stated 
in  the  1981  rulemaking.  Those  rationales 
were  left  undisturbed  by  the  Supreme 
Court  decision.  Further,  EPA  has  not 
received  any  empirical  information 
since  the  1981  rulemaking  that  would 
require  a  departure  from  the  basic 
reasoning  in  support  of  the  plantwide 
definition. 

On  November  5, 1985,  the  State  of 
New  Mexico  submitted  a  SIP  revision 
that  would  add  a  NSR  program  for 
nonattainment  areas  to  the  SIP.  This 
program  uses  a  plantwide  definition  of 
source.  The  EPA  previously  approved 
the  Part  D  SIP  for  the  relevant 
nonattainment  areas  on  the  basis  of  an 


attainment  demonstration,  and  the  State 
relied  in  that  demonstration  on  the 
construction  ban  to  avoid  increases  in 
emissions  from  new  sources.  The  State, 
however,  has  adjusted  its  attainment 
strategy  demonstration  by  accounting 
for  any  increases  in  emissions  caused 
by  the  removal  of  the  construction  ban 
by  requesting  an  additional  20% 
emissions  offset  when  sources  are 
subject  to  major  NSR  requirements. 
Therefore,  EPA  here  proposes  to 
approve  the  adoption  of  a  plantwide 
definition  in  accordance  with  its  1981 
action  inasmuch  as  the  State  has 
modified  its  attainment  plan  to  assure 
RFP  and  attainment  of  the  NAAQS  on 
the  original  schedule  approved  in  the 
plan. 

Proposed  Acdon 

EPA  is  proposing  to  approve  New 
Mexico  AQCR  709.  This  approval  is 
contingent  upon  the  State  making  the 
changes  discussed  at  the  end  of  the 
Supplemental  Information  Section. 

Regulatory  Flexibility 

Under  5  U.S.C.  section  605(b),  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
(see  46  FR  8709.) 

Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons, 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Authority:  42  U.S.C.  7401-7642. 
Date:  March  28. 1988. 
Robert  E.  Laylon,  Jr., 

Regional  Administrator  (6A). 

|FR  Doc.  19784  Filed  8-30-88;  8:45  a.m.] 
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40  CFR  Part  60 
[AD-FRL-3438-4] 

Standards  of  Performance,  for  New 
Stationary  Sources;  Reference 
Methods;  Amendments  to  the 
Introduction  and  Metttods  6, 6C,  7A,  8, 
and  IDA 

AQENCY:  Environmental  Protection 
Agency  (EPA). 


action:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  The  purpose  of  this  proposed 
rule  is  to  amend  the  introduction  and 
Methods  6,  8C,  7A.  8,  and  lOA  of 
Appendix  A.  The  introduction  is 
amended  by  revising  obsolete  wording. 
Method  6  is  amended  by  adding 
procedures  for  testing  in  the  presence  of 
ammonia;  Method  6C  is  amended  to 
expand  the  allowable  mid-  and  high- 
calibration  gas  ranges.  Methods  7A  and 
lOA  are  amended  to  revise  inaccurate 
wording,  and  Method  8  is  amended  to 
add  quality  assurance  (QA)  and  quality 
control  (QC)  procedures.  The  intended 
effect  is  to  update  portions  of  Appendix 
A  to  make  them  more  applicable  to 
current  testing  needs. 

A  public  hearing  will  be  held,  if 
requested,  to  provide  interested  persons 
an  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  rule. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  November  14, 
1988. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  pubhc 
hearing  by  September  21, 1988,  a  public 
hearing  will  be  held  October  17, 1988, 
beginning  at  10:00  a.m.  Persons 
interested  in  attending  the  hearing 
should  call  the  contact  mentioned  under 
ADDRESSES  to  verify  that  a  meeting  will 
be  held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  September  21, 1988. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible]  to:  Central  Docket  Section 
{LE-131).  Attention:  Docket  Number  A- 
87-17,  U.S.  Environmental  Protection 
Agency,  South  Conference  Center,  Room 
4.  401  M  Street  SW.,  Washington,  DC 
20460. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  EPA's  Emission  Measurement 
Laboratory,  Research  Triangle  Park, 
North  Carolina.  Persons  interested  in 
attending  the  hearing  or  wishing  to 
present  oral  testimony  should  notify 
Foston  Curtis,  Emission  Measurement 
Branch,  Technical  Support  Division 
(MD-19),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-2237. 

Docket.  Docket  No.  A-e7-17. 
containing  materials  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  at  EPA's  Central  Docket  Section, 
South  Conference  Center,  Room  4,  401  M 
Street  SW..  Washington,  DC  20460.  A 


reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT. 
Foston  Curtis  or  Roger  Shigehara, 
Emission  Measureable  Branch, 
Technical  Support  Division  (MD-19), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541-2237. 
SUPPLEMENTARY  INFORMATION: 

I.  The  Rulemaking 

Where  ammonia  is  encountered  under 
Method  6  testing  conditions,  acceptable 
alternative  procedures  are  required  for 
removing  its  interference  effects. 
Specific  procedures  or  examples  of  how 
this  may  be  done  are  not  given  in  the 
method.  The  proposed  addition  to 
Method  6  will  list  a  procedure  that  has 
been  shown  to  work  in  this  case. 

The  QA  procedures  that  are  currently 
a  part  of  Method  6  are  being  added  to 
Method  8  since  both  methods  employ 
the  same  analytical  technique.  The 
tester  will  be  required  to  analyze 
samples  with  each  set  of  compliance 
samples,  in  order  to  improve  the  quality 
of  compliance  data.  The  current 
regulations  includes  only  limited  QA 
requirements.  The  amendments  to 
Methods  6C,  7A,  and  lOA  are  minor  and 
editorial  in  nature. 

This  rulemaking  does  not  impose 
emission  measurement  requirements 
beyond  those  specified  in  the  current 
regulations,  nor  does  it  change  any 
emission  standard.  Rather,  this 
rulemaking  amends  testing  procedures 
to  which  the  affected  facilities  are 
already  subject.  A  slight  increase  in  the 
Method  8  testing  costs  will  be  incurred 
as  a  result  of  implementing  the  new  QA 
and  QC  procedures 

II.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
rulemaking  in  accordance  with  section 
307(d)(5)  of  the  Clean  Air  Act.  Persons 
wishing  to  make  oral  presentations 
should  contact  EPA  at  the  address  given 
in  the  ADDRESSES  section  of  this 
preamble.  Oral  presentations  will  be 
limited  to  15  minutes  each.  Any  member 
of  the  public  may  file  a  written 
statement  with  EPA  before,  during,  or 
within  30  days  afier  the  hearing.  Written 
statements  should  be  addressed  to  the 
Central  Docket  Section  address  given  in 
the  ADDRESSES  section  of  this  preamble. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying  during 
normal  working  hours  at  EPA's  Central 
Docket  Section  in  Washington,  D.C.  (see 
ADDRESSES  section  of  this  preamble). 


B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this  proposed 
rulemaking.  The  principal  purposes  of 
the  docket  are  to:  (1)  Allow  interested 
parties  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process,  and  (2)  serve 
as  the  record  in  case  of  judicial  review 
except  for  interagency  review  materials 
(Section  307(d)(7)(A)). 

C.  Office  of  Management  end  Budget 
Review 

Executive  Order  12291  Review.  Under 
Executive  Order  12291,  EPA  must  judge 
whether  a  regulation  is  "major"  and, 
therefore,  subject  to  the  requirement  of  a 
regulatory  impact  analysis.  This 
rulemaking  would  not  result  in  any  of 
the  adverse  economic  effects  set  forth  in 
Section  1  of  the  Order  as  grounds  for 
finding  a  "major  rule."  It  will  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  nor  will  it  result  in  a 
major  increase  in  costs  or  prices.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  This 
rulemaking  was  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  as  required  by  Executive  Order 
12291. 

D.  Regulatory  Flexibility  Act 
Compliance 

F*ursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  attached 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few  additional  costs  will  be 
incurred.  The  anticipated  increase  in 
costs  due  to  implementing  the 
amendments  to  Method  8  should  be  5 
percent  or  less  for  a  typical  test. 

This  rule  does  not  contain  any 
information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
Incorporation  by  reference.  Fossil-fuel- 
fired  steam  generators,  and  Sulfuric  acid 
plants. 
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Dated:  August  29. 1988. 
Richard  Wilson, 

Assistant  Administrator  for  Air  and 
Radiation. 

It  is  proposed  that  Appendix  A  of  40 
CFR  Part  60  be  amended  as  follows: 

PART  60— {AMENDED] 

1.  The  authority  for  40  CFR  Part  60 
continues  to  read  as  follows: 

Authority:  Sees.  101,  111.  113, 116,  and  301 
of  the  Clean  Air  Act  as  amended  (42  U.S.C. 
7401,  7411,  7414,  7416,  7601). 

Appendix  A — Amended 

2.  By  revising  the  title  of  Appendix  A 
from  "Reference  Methods"  to  read  "Test 
Methods". 

3.  By  amending  the  introduction  which 
follows  the  list  of  test  methods  as 
follows: 

a.  By  revising  the  first  sentence  of  the 
second  paragraph  to  read  as  follows: 

Within  each  standard  of  performance,  a 
section  titled  "Test  Methods  and  Procedures" 
is  provided  to:  (1)  Identify  the  test  methods  to 
be  used  as  reference  methods  to  the  facility 
subject  to  the  respective  standard  and  (2) 
identify  any  special  instructions  or  conditions 
to  be  followed  when  applying  a  method  to  the 
respective  facility. 

b.  By  revising  the  last  sentence  of  the 
second  paragraph,  to  read  as  follows: 

Similarly,  for  sources  subject  to  emission 
monitoring  requirements,  specific  instructions 
pertaining  to  any  use  of  a  test  method  as  a 
reference  method  are  provided  in  the  subpart 
or  in  Appendix  B. 

c.  By  removing  the  word  "reference" 
wherever  it  occurs,  and  in  its  place, 
inserting  the  word  "test"  in  the 
following  places: 

(1)  First  paragraph,  first  and  second 
sentences. 

(2]  Second  paragraph,  second 
sentence. 

(3)  Third  paragraph,  first  sentence. 

(4)  Fourth  paragraph,  first  sentence. 

(5)  Fifth  paragraph,  first,  second,  and 
fourth  sentences. 

(6)  Sixth  paragraph,  first  sentence  and 
second  from  last  sentence. 

4.  By  amending  Method  6  as  follows: 
a.  By  removing  the  last  sentence  in 

section  1.2  and  inserting,  in  its  place,  the 
following  sentence:  "If  free  ammonia  is 
present  (this  can  be  determined  by 
knowledge  of  the  process  and  the 


presence  of  white  particulate  matter  in 
the  probe  and  isopropanol  bubbler),  the 
procedures  in  section  7.2  shall  be  used." 

b.  In  section  3.1.1,  by  adding  a 
sentence  at  the  end  of  the  section  to 
read  as  follows: 

"Unless  otherwise  specified,  this  water 
shall  be  used  throughout  this  method." 

c.  By  removing  the  words  "deionized, 
distilled"  or  "distilled,"  wherever  they 
occur  in  the  following  places: 

(1)  Section  3.1.2,  first  and  third 
sentences. 

(2)  Section  3.1.3,  first  sentence, 

(3)  Section  3.1.4,  first  sentence. 

(4)  Section  3.2.2,  first  sentence. 

(5)  Section  3.3.3.,  first  sentence. 

(6)  Section  3.3.4,  first  sentence. 

(7)  Section  4.2,  fourth  sentence. 

(8)  Section  4.3.  second  paragraph,  first 
sentence. 

d.  By  revising  section  3,2.1  to  read  as 
follows: 

3.2.1     Water.  Same  as  in  section  3.1.1. 

e.  By  revising  section  3.3.1,  to  read  as 
follows: 

3.3.1     Water.  Same  as  in  section  3.1.1. 

f.  By  adding  a  new  section  3.3.7.  to 
read  as  follows: 

3.3.7    Hydrochloric  Acid  (HCl)  Solution. 
0.1  N  (For  use  in  section  7.2).  Carefully 
pipette  8.6  ml  of  concentrated  HCl  into  a  1- 
iiter  volumetric  flask  containing  water.  Dilute 
to  volume  with  mixing. 

g.  By  adding  a  new  section  7.2  to  read 
as  follows: 

7.2    Elimination  of  Ammonia  Interference. 
The  following  procedures  shall  be  used  in 
addition  to  those  specified  in  the  method 
when  sampling  at  sources  having  ammonia 
emissions. 

7.2.1  Sampling.  The  probe  shall  be 
maintained  at  275°  and  equipped  with  a  high- 
efficiency  in-stack  filter  (glass  fiber)  to 
remove  particulate  matter. 

7.2.2  Sample  Recovery.  Recover  the 
sample  according  to  section  4.2  except  for 
discarding  the  contents  of  the  midget  bubbler. 
Add  the  bubbler  contents  to  the  polyethylene 
bottle  containing  the  rest  of  the  sample,  and 
rinse  the  bubbler  with  water.  If  sulfur  tnoxide 
is  present  in  the  gas  stream,  trdr.sfer  the 
contents  of  the  midget  bubbler  to  a  spearale 
polyethylene  bottle. 

7.2.3  Sample  Analysis.  Follow  the 
procedures  in  section  4.3,  except  add  0.5  ml  of 
0.1  N  HCl  t  the  Erienmeyer  flask  and  mix 
before  adding  the  indicator.  For  samples 


containing  sulfur  trioxide,  use  the  following 
analysis  procedure. 

Analyze  the  peroxide  and  isopropanol 
sample  portions  separately.  Analyze  the 
peroxide  portion  as  descibed  in  Section  4.3. 
Sulfur  trioxide  is  determined  by  difference 
using  sequential  titration  of  the  isopropanol 
portion  of  the  sample.  Transfer  the  contents 
of  the  isopropanol  storage  container  to  a  100- 
ml  volumetric  flask,  add  0.5  ml  of  0.1  N  HCl. 
and  dilute  to  exactly  100  ml  with  water. 
F*ipette  a  20-ml  aliquot  of  this  solution  into  a 
250-ml  Erienmeyer  flask,  add  80  ml  of  100 
percent  isopropanol  and  two  t  four  drops  of 
thorin  indicator,  and  titrate  to  a  pink 
endpoint  using  0.0100  N  barium  perchlorate. 
Repeat  and  average  the  titration  volumes  that 
agree  within  1  percent  or  0.2  ml.,  whichever  is 
larger.  Use  this  volume  in  Equation  6-2  to 
determine  the  sulfur  trioxide  concentration. 

From  the  flask  containing  the  remainder  of 
the  isopropanol  sample,  determine  the 
fraction  of  SOj  collected  in  the  bubbler  by 
pipetting  20-ml  aliquots  into  250-ml 
Erienmeyer  flasks.  Add  5  ml  of  3  percent 
hydrogen  peroxide.  100  ml  of  100  percent 
isopropanol.  and  two  to  four  drops  of  thorin 
indicator,  and  titrate  as  before.  From  this 
volume,  subtract  the  titrant  volume 
determined  for  sulfur  trioxide,  and  add  the 
titrant  volume  determined  for  the  peroxide 
portion.  This  final  volume  constitutes  V,,  the 
volume  of  barium  perchlorate  used  for  the 
SO2  sample. 

5.  By  revising  sections  5.3.1  and  5.3.2 
of  Method  6C  to  read  as  follows: 

5.3.1  High-Range  Gas.  Concentration 
equivalent  to  80  to  100  percent  of  the  span. 

5.3.2  Mid-Range  Gas.  Concentration 
equivalvent  to  40  to  60  percent  of  the  span. 

6.  In  Method  7A,  by  removing  the 
word  "analysis"  in  the  last  sentence  of 
section  4.2  and  inserting,  in  its  place,  the 
word  "recovery". 

7.  In  Method  8.  by  adding  new 
sections  3.3.6,  4.4.,  4.5,  and  6.9  to  read  as 
follows: 

3.3.6    Quality  Assurance  Audit  Samples. 
Same  as  in  Method  6,  section  3.3.6. 

4.4  Quality  Control  Procedures.  Same  as 
in  Method  5,  section  4.4. 

4.5  Audit  Sample  Analysis.  Same  as  in 
Method  6.  section  4.4. 

6.9    Relative  Error  (RE)  for  QA  Audit 
Samples.  Same  as  in  Method  6,  section  6.4 

8.  In  Method  lOA,  by  removing  the 
word  "month"  in  the  last  sentence  of 
section  1.5.3  and  inserting,  in  its  place, 
the  word  "week". 

[FR  Doc.  88-19783  Filed  8-30-88;  8:45  am] 
BIIUNQ  CODE  U60-S0-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

August  26, 1988. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35]  since  the  last  Ust  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  respondes;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  [8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L.  95-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry, 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from: 

Department  Clearance  Officer,  USDA, 
OIRM,  Room  404-W,  Admin.  Bldg., 
Washington,  DC  20250,  (202)  447-2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to: 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  Attn: 
Desk  Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMS 
Desk  Officer  of  your  intent  as  early  as 
possible. 


New  Collection 

Farmers  Home  Administration 

7  CFR 1910-A,  Receiving  and  Processing 

Applications 
None 

Recordkeeping,  On  occasion 
Individuals  or  households,  Farms, 

Businesses  or  other  for-profit;  225,000 

responses;  200,900  hours. 
Jack  Holston,  (202)  382-9736 

Revisions 

Rural  Electrification  Administration 

Financial  and  Statistical  Report 

REA  Form  479 

Annually 

Small  businesses  or  organizations;  1,000 

responses;  14,000  hours 
Monte  Heppe.  Jr,  (202)  382-8530 

Rural  Electrification  Administration 

7  CFR  1765,  Telephone  Materials, 

Equipment,  and  Construction — 

Telephone  Program 
REA  Forms  281.  527,  563  and  25  other 

misc.  forms 
On  occasion 
Small  businesses  or  organization;  2765 

responses;  1898  hours 
John  D.  Some,  (202)  382-8529 

Food  and  Nutrition  Service 

WIC  Monthly  Financial  and  Program 

Status  Report 
FNS-498 
Monthly 
State  or  local  governments;  1,044 

responses;  33.304  hours 
Maxine  McMillian  or  Barbara  Jendrysik, 

(703)  756-3710 

Extensions 

Forest  Service 

Insert  and  Disease  Detection 
FS-34001 
On  occasion 

Individuals  or  households.  State  or  local 
governments;  219  responses:  55  hours 
Richard  Fowler,  (703)  235-1554 

Agricultural  Marketing  Service 

7  CFR  Part  54 — Meats,  Prepared  Meats, 
and  Meat  Products  (Grading, 
Certification,  and  Standards 

LS-313  and  LS-315 

On  occasion 

Businesses  or  other  for-profit;  38,724 
responses;  778  hours 

Patricia  L.  Griffith,  (202)  382-1246 
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Agricultural  Marketing  Service 

Tomatoes  Grown  in  Florida  (Marketing 

Order  No.  966) 
Administrative  Committee  forms 
Recordkeeping,  On  occasion.  Weekly. 

Monthly.  Annually.  Daily 
Businesses  or  other  for-profit;  170 

responses;  18  hours 
Virginia  M.  Olson.  (202)  447-5057 

Food  and  Nutrition  Service 

Issuance  Reconciliation  Report 
(Revision  of  current  FNS-46.  ATP 
Reconciliation  Report] 

FNS-46 

Recordkeeping  Monthly 

State  or  local  governments;  4,182 
responses;  38,781  hours 

Paul  Jones,  (703)  756-3385 

Rural  Electrification  Administration 

7  CFR  Part  1770,  Accounting,  Subpart  A, 
Accounting  System  Requirements 

Recordkeeping 

Non-profit  institutions;  Small  businesses 
or  organizations;  992  recordkeepers; 
257,920  hours 

FNS/FDD 

Destination  Data  Sheet 

FNS-7 

On  occasion 

State  or  local  governments:  3,395 

responses;  1,698  hours 
Bessie  Bradford/Susie  Proden.  (703)  756- 

3660 

Food  and  Nutrition  Serx'ice 

Participation  by  Charitable  Institutions 

FNS  Instruction  706-1 

Semi-annually 

State  or  local  governments:  57 

responses:  171  hours 
Susan  Proden.  (703)  756-3660 
Larry  K.  Robetson. 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  88-19846  Filed  8-30-88;  8:45am] 
BIUING  CODE  3410-01-M 


Forest  Service 

Implementation  of  Management 
Activities  in  the  Jim-Fatty  Area; 
Flathead  National  Forest,  Montana 

ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 

SUIMIMARY:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  analyze  and  disclose 
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the  environmental  impacts  of  site- 
specific  forest  management  activities 
necessary  for  implementation  of  the 
Flathead  National  Forest  Land  and 
Resource  Management  Plan  (EIS  and 
Record  of  Decision,  January  22, 1986)  in 
the  )im-Fatty  area  of  the  Swan  Lake 
Ranger  District,  Flathead  National 
Forest,  Lake  and  Missoula  Counties, 
Montana.  Management  activities  may 
include  wilderness  access  site 
construction,  trailhead  renovation, 
wildlife  habitat  improvement,  timber 
harvest,  recreational  lake  access 
development,  livestock  grazing,  road 
construction  and  reconstruction,  timber 
stand  improvement,  and  road 
management  for  the  approximate  period 
from  1989  to  1998.  The  agency  invites 
written  comments  and  suggestions  on 
the  scope  of  the  analysis  and 
management  opportunities.  In  addition, 
the  agency  gives  notice  of  the  full 
environmental  analysis  and  decision 
making  process  that  will  occur  on  the 
proposal  so  that  interested  and  affected 
parties  are  aware  of  how  they  may 
participate  and  contribute  to  the  final 
decision. 

DATE:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
September  30, 1988. 
AOOHESS:  Send  written  comments  to 
William  L  Pederson,  District  Ranger, 
Swan  Lake  Ranger  District,  P.O.  Box 
370,  Bigfork,  MT  59911. 
FOR  FURTHER  INFORMATION  CONTACT 
The  Jim-Fatty  Interdisciplinary  Team 
Leader,  Swan  Lake  Ranger  District, 
Flathead  National  Forest,  P.O.  Box  370, 
Bigfork,  MT  59911. 
SUPPLEMENTARY  INFORMATION:  The 
Forest  Service  proposes  to  implement 
forest  management  activities  in  the  Jim- 
Fatty  area  over  the  approximate  period 
from  1989  to  1998.  These  management 
activities  may  include  wilderness  access 
site  construction,  trailhead  renovation, 
wildlife  habitat  improvement,  timber 
harvest,  recreational  lake  access 
development,  livestock  grazing,  road 
construction  and  reconstruction,  timber 
stand  improvement,  and  road 
management. 

Management  activities  under 
consideration  would  occur  in  an  area 
encompassing  approximately  28,000 
acres  of  multi-ownership  lands  in  the 
northwestern  portion  of  the  Upper  Swan 
Geographic  Unit,  as  delineated  in  the 
Flathead  Forest  Plan.  Of  this  total, 
approximately  11,500  acres  are  National 
Forest  System  lands. 

Included  in  the  area  of  analysis  are  all 
or  portions  of  the  following  drainages: 
Fatty,  Cedar,  Moore,  Piper.  Jim,  and 
North  Fork  Cold  Creeks.  The  area  is 
bordered  on  the  west  by  the  Mission 


Mountains  Wilderness  and  on  the  east 
by  the  Swan  River.  Proposed 
management  activities  will  be 
considered  in  all  or  portions  of  section  1, 
2, 11-14,  and  24,  T21N.  R18W:  section  3- 
10,  and  18,  T21N,  R17W;  sections  1-4,  9- 
15,  23-26,  35.  and  36,  T22N,  R18W; 
sections  5-8, 17-21,  and  28-34,  T22N, 
R17W;  and  sections  33-35.  T23N,  R18W, 
Principal  Montana  Meridian. 

The  analysis  will  consider  a  range  of 
alternatives.  One  of  these  will  be  the 
"no-action"  alternative,  in  which  all 
activities  would  be  deferred  during  the 
decade.  Other  alternatives  may  include 
management  activities  which  vary  in 
time  and  space  to  provide  emphasis  on 
non-timber  resources,  emphasis  on 
development  of  the  biological  potential 
of  the  resources,  or  emphasis  on  timber 
production.  The  analysis  will  disclose 
the  environmental  effects  of  alternative 
ways  of  implementing  land  and  resource 
management  direction  contained  in  the 
Flathead  National  Forest  Land  and 
Resource  Management  Plan  (EIS  and 
Record  of  Decision,  January  22, 1986). 

Public  participation  is  important 
during  the  analysis.  The  first  point  of 
public  participation  is  during  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  is  seeking  information  and 
comments  from  Federal,  State,  and  local 
agencies  and  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
information  will  be  used  in  preparation 
of  the  draft  environmental  impact 
statement  (DEIS).  The  scoping  process 
includes: 

1.  IdentiHcation  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Identification  of  additional 
reasonable  alternatives. 

5.  Identification  of  potential 
environmental  effects  of  the  alternatives 
(ie.,  direct,  indirect,  and  cumulative 
effects,  and  connected  actions). 

6.  Determination  of  potential 
cooperating  agencies  and  task 
assignments. 

Scoping  has  already  been  utilized  for 
the  development  of  an  environmental 
assessment  (EA).  Initial  scoping  began 
on  January  8, 1987  through  letters  sent  to 
potentially  affected  parties.  Numerous 
newspaper  articles  have  described  the 
analysis  process.  An  open  house  and 
field  trip  were  also  offered  to  the  public 
in  order  to  solicit  comments  and 
information.  An  EA  was  prepared  in 
April,  1988.  Approximately  50  copies  of 
the  EA  were  distributed  to  persons  or 
groups  indicating  interest  in  the 


analysis.  Numerous  written  responses  to 
the  assessment  have  been  received. 

Notwithstanding  the  scoping  that  has 
been  done  to  date,  additional  comments 
or  questions  are  being  sohcited  at  this 
time.  Comments  received  by  September 
30, 1988  will  be  considered  in  the 
preparation  of  the  DEIS.  The  Forest 
Service  has  not  yet  determined  whether 
any  public  meetings  will  be  held. 

The  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species. 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review  in 
November,  1988.  At  that  time  the  EPA 
will  publish  a  notice  of  availability  of 
the  DEIS  in  the  Federal  Register. 

The  conmient  period  in  the  DEIS  will 
be  45  days  from  the  date  the  EPA's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  Jim-Fatty  area  participate  at  that 
time.  To  be  most  helpful,  comments  on 
the  DEIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  DEIS  or  the  merits  of  the 
alternatives  discussed  (40  CFR  1503.3). 
In  addition,  Federal  court  decisions  have 
established  that  reviewers  of  draft  EIS's 
must  structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions  [Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519.  553 
(1978)).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  (FEIS)  ( Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980)).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  FEIS. 

Following  the  comment  period  for  the 
DEIS  the  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  FEIS.  The  Forest  Service  is 
required  to  respond  in  the  FEIS  to  the 
comments  received  (40  CFR  1503.4).  The 
FEIS  is  scheduled  to  be  completed  in 
January.  1989. 

The  responsible  official  will  consider 
the  comments  and  responses, 
environmental  consequences  discussed 
in  the  FEIS,  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  the  proposal.  The 
responsible  official  will  document  the 
decision  and  the  rationale  for  the 
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decision  in  the  Record  of  Decision.  That 
decision  will  be  subject  to  review  under 
applicable  Forest  Service  regulations. 

William  L.  Pederson,  District  Ranger 
for  the  Swan  Lake  Ranger  District. 
Flathead  National  Forest,  is  the 
Responsible  Official. 

Date:  August  23. 1988. 
William  L  Pedeison. 

District  Ranger,  Swan  Lake  Ranger  District 

Flathead  Natioaal  Forest. 

[FR  Doc.  ea-lflMl  Filed  ft-30-8e;  8:45  am) 

BILUNG  CODE  3nD-t1-«i 

Kenai  Management  Area  Analysis 
agency:  Forest  Service,  USDA. 
action:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

Background:  "Hie  Department  of 
Agricwltaie,  Forest  Service  published  a 
Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
Kenai  ManagoBeot  Area  Analysis  on 
July  22. 1986  (S3  FR  27737).  The 
Management  Area  Analysis  will  identify 
if,  how  and  where  management 
activities  specified  by  area  in  the 
Chugach  Natiooal  Forest  Land  and 
Resource  Management  Plan  are  to  be 
implemented. 

The  Notice  of  Intent  did  not  identify 
the  responsible  ofTicial.  Dalton  Du  Lac. 
Forest  Supervisor  Chugach  National 
Forest  is  the  responsible  officiat. 

Date:  August  23, 1988. 
Ken  Rice, 

Acting  Purest  Supervisor. 
(FR  Doc.  BS-19731  Filed  8-30-88:  8:45  am) 
BILLING  COOE  S410-YVM 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  ttie 
Office  of  Manegement  and  SiMlget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  VS.C.  Chapter  35). 
Agency:  Bureau  of  the  Census. 
Title:  Survey  of  Income  and  Program 
Participation — ^1387  Pauel  Wave  7. 
Form  Number  SIPP  7700  Wave  7 
Questionnaire,  SIPP  84/7705(L) 
Introductory  Letter. 
Type  of  Request:  Revision. 
Burden:  11,760. 

Avg  Hours  Per  Response:  30  minutes. 
Needs  and  Uses:  This  survey  provides 
data  on  income,  employment  and 
household  composition,  taxes,  assets, 
in-kind  income,  and  related  subjects 
to  estimate  the  effects  of  Executive 
and  Legislative  decisions. 


Affected  Public:  Individuals  or 

households. 
Frequency:  One-time. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  Francine  Piooult, 

395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  shouW  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  August  25. 1988. 
Edward  Michal&, 

DepartmealaJ  Ciearance  Officer.  Office  of 
Management  and  Organization. 
(FR  Doc.  8ft-li)619  Filed  6-30-88:  B:45  am] 
BIUING  COOE  S5-I0-07-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 

Management  and  Budget  (OMB)  for 

clearance  the  follov^nng  proposal  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Crhapter  35). 

Agency:  Bureau  of  Economic  Analysis. 

Title:  Annual  Survey  of  Foreign  Direct 
Investment  in  the  United  States. 

Form  Number  Agency — BE-15;  OMB — 
0608-0034. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collect)on  for 
which  approval  has  expired. 

Burden:  3,300  responsents;  30,000 
reporting  hours. 

Average  Hours  Per  Response:  9  hours. 

Needs  and  Uses:  The  survey  collects 
data  on  the  financial  and  operating 
characteristics  of  US.  companies  that 
are  foreign  owned.  Universe  estimates 
are  developed  from  the  reported 
sample  data.  The  data  are  needed  to 
measure  the  size  of  foreign  direct 
investment  in  the  United  States, 
monitor  changes  in  such  investment, 
assess  its  impact  on  the  U.S.  economy, 
and,  based  upon  this  assessment, 
make  informed  policj'  decisions 
regarding  foreign  direct  investment  in 
the  U.S. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions. 

Frequency:  Annually  (except  years  in 
vvhich  a  BE-12  benchmark  sur\'ey  is 
taken). 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  John  Griffen. 
395-7340 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce.  Room  H6622, 
14th  and  Constitution  Avenue.  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen,  OMB  Desk  Officer.  Room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated;  August  25,  1988. 
Edward  MichaU, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
(FR  Doc.  88-19820  Filed  8-30-88:  8:45  am] 
BILLING  COOE  3&10— M 


Agency  Form  Under  Review  by  ttie 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  fte  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Economic  Development 

Administration. 
Title:  Quarterly  Report  on  Guaranteed 

Loans. 
Form  Num'oer:  Agency— ED  700:  OMB— 

0610-0010. 
Type  of  Request:  Extension  of  the 

expiration  date  of  a  currently 

approved  collection. 
Burden:  45  respondents:  180  reporting 

hours. 
Average  Time  Per  Response:  .33  hours. 
Needs  and  Uses:  This  apphcation 

provides  information  and  assurances 

necessary  for  awarding  ED.A  loan 

guaranty. 
Affected  Public:  Financial  institutions 

servicing  an  EDA  guaranteed  loan. 
Frequency:  Quarterly. 
Respondents  Obligation:  Required  to 

obtain  or  retain  a  benefit. 
OMB  Desk  Officer:  John  Griffen.  395- 

7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearanace 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H8622, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen,  OMB  Desk  Officer,  Room 
3208  New  Executive  Office  Building. 
Washington.  DC  20503. 
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Dated:  August  25. 1988. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  88-19821  Filed  8-30-88;  8:45  am) 
BILUNO  COM  3S10-07-M 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Economic  Development 

Administration. 
Title:  Preapplication  and  Application  for 

Public  Works  Awards  from 

Governmental  and  Non-Governmental 

Applicants. 
Form  Number:  Agency — ED-lOlP  and 

ED-IOIA;  OMB— 0610-0011. 
Type  of  Request:  Revision  of  a  currently 

approved  collection. 
Burden:  lOlP-308  respondents;  9240 

reporting  hrs.  lOlA-238  respondents; 

20944  reporting  hrs. 
Average  Hours  Per  Response:  30 

hours— lOlP;  88  hours- lOlA. 
Needs  and  Uses:  This  preapplication 

and  application  provide  information 

and  assurances  necessary  for  the 

selection  and  award  of  public  works 

grants. 
Affected  Public:  State  and  local  units  of 

government,  Indian  tribes,  public 

authorities  and  nonprofit 

organizations. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit. 
OMB  Desk  Officer:  John  Griffen,  395- 

7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen,  OMB  Desk  Officer,  Room 
3208  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  August  25. 1988. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

IFR  Doc.  88-19822  Filed  8-30-88;  8:45  am) 

BILUNO  CODE  3510-CW-M 


IMinority  Business  Development 
Agency 

Business  Development  Center 
Applications;  Phoenix,  AZ 

AQENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  $184,260  in  Federal  funds  and 
a  minimum  of  $32,516  in  non-Federal 
contributions  for  the  budget  period 
February  1, 1989  to  January  31, 1990. 
Cost-sharing  contributions  may  be  in  the 
form  of  cash  contributions,  client  fees 
for  services,  in-kind  contributions,  or 
combinations  thereof.  The  MBDC  will 
operate  in  the  Phoenix,  Arizona 
geographical  service  area. 

The  I.D.  Number  for  this  project  will 
be  09-10-89001-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 


evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions. 
Client  fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 

CLOSING  date:  The  closing  date  for 
applications  is  October  5, 1988. 
Applications  must  be  postmarked  on  or 
before  October  5. 1988. 

ADDRESS:  San  Francisco  Regional 
Office,  Minority  Business  Development 
Agency,  U.S.  Department  of  Commerce, 
221  Main  Street,  Room  1280.  San 
Francisco,  California  94105.  415/974- 
9597. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency.  U.S. 
Department  of  Commerce,  221  Main 
Street,  Room  1280,  San  Francisco, 
California  94105.  September  13, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Xavier  Mena,  Regional  Director,  San 
Francisco  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Xavier  Mena, 

Regional  Director,  San  Francisco  Regional 

Office. 

August  25,  1988. 

[FR  Doc.  88-19803  Filed  8-30-88;  8:45  am) 

8IU.INO  CODE  3S10-ai-«l 
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Business  Development  Center 
Applications;  Sacramento,  CA 

agency:  Minority  Business 
Development  Agency. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  thet  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3-year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  $184,260  in  Federal  funds  and 
a  minimum  of  $32,516  in  non-Federal 
contributions  for  the  budget  period 
March  1, 1989  to  February  28, 1990.  Cost- 
sharing  contributions  may  be  in  the  form 
of  cash  contributions,  client  fees  for 
services,  in-kind  contributions,  or 
combinations  thereof.  The  MBDC  will 
operate  in  the  Sacramento,  California 
geographic  service  area. 

The  I.D.  Number  for  this  project  will 
be  09-10-89003-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments.  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDC  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  wiU  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology]  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 


through  non-Federal  contributions. 
Client  fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour,  MBDCs 
will  charge  cHent  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 
CLOSING  OA-rc:  The  closing  date  for 
applications  is  November  16. 1988. 
Applications  must  be  postmarked  on  or 
before  November  16. 1988. 
address:  San  Francisco  Regional 
Office,  Minority  Business  Development 
Agency,  U.  S.  Department  of  Commerce. 
221  Main  Street.  Room  1280,  San 
Francisco.  California  94105,  415/974- 
9597. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency.  U.  S. 
Department  of  Commerce,  221  Main 
Street,  Room  1280.  San  Francisco. 
California  94105.  October  13. 1988. 
FOR  FURTMei  INFORMATION  CONTACT 
Dr.  Xavier  Mena,  Regional  Director.  San 
Francisco  Regional  Office. 
SUPPLEMENTAIIY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Regional  Director,  San  Francisco  Regional 
Office. 

August  25. 1988. 

(FR  Doc.  88-19804  Filed  8-30-88;  8:45  am] 
BHJJNG  CODE  3$10-21-M 


Business  Development  Center 
AppNcstlons;  San  Jose,  CA 

AGENCY:  Minority  Business 
Development  Agency. 


ACTION:  Notice. 


summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  $276,250  in  Federal  funds  and 
a  minimum  of  $48,750  in  non-Federal 
contributions  for  the  budget  period 
February  1, 1989  to  January  31, 1990. 
Cost-sharing  contributions  may  be  in  the 
form  of  cash  contributions,  client  fees 
for  services,  in-kind  contributions,  or 
combinations  thereof.  The  MBDC  will 
operate  in  the  San  Jose,  California, 
geographic  service  area. 

The  I.D.  Number  for  this  project  will 
be  09-10-89002-01. 

The  funding  instrumeat  for  the  MBDC 
will  be  a  cooperative  agreeaient. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  dengned  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabiHties  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  finn's  approach 
(techniques  and  methodoio^)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions. 
Client  fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
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standard  rate  of  $50  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 
CLOSING  date:  The  closing  date  for 
applications  is  October  21, 1988. 
Applications  must  be  postmarked  on  or 
before  October  21. 1988. 
ADDRESS:  San  Francisco  Regional 
Office.  Minority  Business  Development 
Agency,  U.S.  Department  of  Commerce, 
221  Main  Street,  Room  1280,  San 
Francisco,  California  94105.  415/974- 
9597. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency.  U.S. 
Department  of  Commerce.  221  Main 
Street.  Room  1280.  San  Francisco. 
California  94105.  September  13. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Xavier  Mena.  Regional  Director.  San 
Francisco  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 
Xavier  Mena, 

Regional  Director.  San  Francisco  Regional 
Office. 

August  25. 1988. 

[PR  Doc.  88-19805  Filed  8-30-88:  8:45  am] 

MLUNQ  COOC  3510-21-M 


National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Wildlife 
and  Plants;  Identification  of  Marine 
Vertebrate  and  Invertebrate  Candidate 
Species  for  Listing  Under  the 
Endangered  Species  Act 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  development  of  list  of 
candidate  species. 

summary:  NMFS  identifies  vertebrate 
and  invertebrate  marine  species  as 
candidates  for  possible  addition  to  the 
List  of  Endangered  and  Threatened 
Wildlife  and  Plants.  NMFS  is  soliciting 
information  concerning  the  status  of 
these  species  and  nominations  of 
additional  species  that  appear  to 
warrant  listing  consideration.  This 
notice  is  not  a  proposal  for  listing  and 
the  involved  species  do  not  receive 
substantive  or  procedural  protection 
under  the  Endangered  Species  Act  of 
1973.  NMFS  does,  however,  encourage 
Federal  agencies  and  other  appropriate 
parties  to  take  these  species  into 
account  in  project  planning.  This 
candidate  list  identifies  only  animal 
species;  NMFS  will  identify  candidate 
marine  plant  species  in  a  future  notice. 

DATE:  Comments  may  be  submitted  until 
further  notice. 

ADDRESS:  Comments  should  be  sent  to 
Dr.  Nancy  Foster,  Director,  Office  of 
Protected  Resources  and  Habitat 
Programs,  National  Marine  Fisheries 
Service,  Washington,  DC  20235. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Montanio,  Protected  Species 
Management  Division,  Office  of 
Protected  Resources  and  Habitat 
Programs,  NMFS  (202/673-5351). 

SUPPLEMENTARY  INFORMATION:  The 

Endangered  Species  Act  of  1973  (ESA; 
16  U.S.C.  1531  et  seq.)  requires 
determinations  of  whether  species  of 
wildlife  and  plants  are  endangered  or 
threatened  based  on  the  best  available 
scientific  and  commercial  data. 
"Species"  includes  any  species  or 
subspecies  of  fish,  wildlife  or  plant,  and 
any  distinct  population  segment  of  any 
vertebrate  species  that  interbreeds 


when  mature.  NMFS  and  the  U.S.  Fish 
and  Wildlife  Service  share 
responsibilities  under  the  ESA.  With 
some  exceptions,  NMFS  is  responsible 
for  species  that  reside  all  or  the  major 
portion  of  their  lifetime  in  marine 
waters.  Candidate  species  are  those 
species  identified  for  listing 
consideration.  NMFS  will  conduct 
comprehensive  reviews  of  the  jtatus  of 
each  species  to  determine  which 
warrant  listing  as  endangered  or 
threatened  under  the  ESA.  NMFS  is  also 
developing  guidelines  to  be  used  to 
assign  listing  priorities  to  candidate 
species. 

NMFS  requests  comments  and  solicits 
information  concerning  the  status  of 
species  in  the  accompanying  table, 
especially  in  regard  to  past  and  present 
population  status  and  distributian; 
threats  affecting  the  species;  and,  if 
appropriate,  identification  of  critical 
habitat.  NMFS  solicits  nominations  of 
additional  species  that  appear  to 
warrant  listing  consideration; 
information  on  taxonomic  changes  for 
any  of  the  listed  species;  and  more 
appropriate  common  names. 

NMFS  intends  to  consider  all  data 
received  in  response  to  this  notice,  to 
make  appropriate  amendments  to  the 
accompanying  table,  and  to  indicate 
intentions  with  regard  to  future  listing 
actions. 

In  the  future.  NMFS  will  compils  and 
publish  a  list  of  candidate  marine  plant 
species.  To  ensure  that  the  list  is 
complete.  NMFS  is  soliciting  biological 
information  and  recommendations  on 
candidate  marine  plants  native  to  U.S. 
waters.  Proposed  candidates  should  be 
categorized  as  fully  marine,  fully  aquatic 
estuarine.  or  inter-tidal  estuarine. 

In  the  following  table  of  candidate 
species,  the  common  name  appears  as 
the  first  entry  followed  by  the  scientific 
name,  the  family  name,  and  the  area  of 
distribution  under  consideration  for 
listing. 

Date:  August  26, 1988. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 


UMI 


List  of  Candidate  Vertebrate  and  Invertebrate  Marine  Species 


Common  name 


Marine  Mammala 

Amazon  River  Dolphin  >... 
Ganges  River  Ddptiin  ■ ... 


Scientific  name 


Ina  geoffrensis Iniidae 

Plentanista  GangeUca Plantanistidae . 


Family 


Area  under  construction 


Soutti  America. 

India.  Bangladesh,  Nepal.  Bhutan. 
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List  of  Candidate  Vertebrate  and  Invertebrate  Marine  Species— Continued 


Common  name 


Indus  River  Dolphin  ' 

La  Rata  Dolphin  ' 

Bottlenose  Dolphin « 

Northern  Bottlenose  Whale. 

Beluga  Whale 

Juan  Fernandez  Fur  Seal 

Japanese  Sea  Lion 


Northern  (Steller)  Sea  Lion  '.. 

Northern  Fur  Seal  * 

Salmaa  Seal 

Kuril  Seal 


ReptilM 

Fiattack  Turtle 


FishM 

Gult  of  Mexico  Sturgeon  * . 
Atlantic  Sturgeon 


Largetooth  Sawfish 

Smalltooth  Sawfish 

MoHiwkt 

Southern  Giant  Clam.. 

Giant  Qam 

Starlet  Sea  Anemone., 


Scientific  name 


Plantanista  minor 

Pontoporia  blainvillei 

Tursiops  Iruncatus 

Hyperoodon  ampullatus 

Delphinapterus  leucas 

Arctocephalus  philippii. 

Zaiophus  caltfornianus  japoni- 
cus. 

Eumetopias  iubatus 

Callorhinus  ursinus 

Phoca  hispida  saimensis 

Phoca  vitulina  stejnegeh 


Chelonia  depressa 


Acipenser  oxyrtiynchus  desotoi 
Acipenser   oxyrtiynchus    oxyr- 
hyrKhus. 

Prislas  perotteti 

Pristas  pecUnata 


Trtdacna  derasa 

Thdacna  gigas 

Nerrtalostella  vectensis.. 


Family 


do 

Pontoporiidae... 

Delphinidae 

Ziphiidae 

Monodontidae.. 

Otariidae 

do 


do 

do 

Phoddae. 
do 


Cheloniidae .. 


Acipenser)dae . 

do 


Pristidae.. 
do 


Tridacnidae.... 

do 

Edwardsiidae . 


Area  under  construction 


Pakistan. 

Brazil,  Uruguay.  Argentina 

U.S.  Mid-Atlantic  (Coastal  Stock) 

North  Atlantic. 

AK  (Cook  Inlet  population) 

Chile. 

Japan,  North  and  South  Korea 

AK. 

AK. 

Finland 

USSR  (Kuril  Sea). 


Australia. 


AL,  FL,  MS,  LA 

North  America— Atlantic  Coastal  Waters. 

North  and  South  America— Tropical  and  Sut>-tropical   Waters 
Do. 


Indo-Pacific. 

Do. 
U.K.  and  North  America 


'  Status  review  under  Endangered  Species  Ad  in  progress  (52  FR  13280.  April  22,  1987). 

'  Status  review  under  Marine  Mammal  Protection  Act  in  progress. 

'  Status  review  under  Marine  Mammal  Protection  Act  completed. 

*  Currently  identified  by  USFWS  as  a  candidate  species  (50  FR  37960,  Septemtjer  18,  1985). 


[FR  Doc.  88-19816  Filed  8-30-88:  8:45  am) 

BILLING  CODE  3510-22-M 

Marine  Mammals:  Permit  Modification; 
Hyatt  Regency  Waikoloa  Resort  (P407) 

Modification  No.  1  to  Permit  No.  625 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  S  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216),  public  display  permit  No. 
625  issued  to  Hytatt  Regency  Waikoloa 
Resort.  Waikoloa.  Hawaii  96743,  on 
February  2. 1988  (53  FR  5614.  February 
25, 1988)  is  modified  by  deleting  Special 
Condition  B.2.,  which  disallowed  a 
human/dolphin  swim  program,  and  by 
adding  the  following: 

Section  D.  Special  Conditions  on 
Human/Dolphin  Swim  Programs 

D.  1.  The  Permit  Holder  is  authorized  to  use 
dolphins  in  an  experimental  human/ 
dolphin  swim  program  until  December 
31. 1989.  The  National  Marine  Fisheries 
Service  (NMFS)  may  revoke  this 
authority  before  December  31, 1989  if  this 
program  is  found  to  have  an  adverse 
effect  on  the  health  or  well-being  of  the 


animals,  if  an  ongoing  review  of  public 
display  permit  authoiities,  procedures 
and  criteria  results  in  new  regulations 
that  disallow  such  programs,  or  if  the 
terms  of  the  following  conditions  are  not 
being  met. 
D.  2.  At  least  45  days  before  beginning  the 
authorized  activities,  the  Permit  Holder 
must  identify  the  individual  animals  to 
be  used  in  the  program  and  submit:  (a)  a 
detailed  description  of  the  planned 
human/dolphin  swim  program,  including 
(1)  descriptions  of  the  planned  nature  of 
the  human/dolphin  encounters  and  the 
anticipated  maximum,  minimimi,  and 
average  frequency  and  duration  of 
encounters  per  animal,  per  day,  and  per 
week,  and  (2)  the  content  and  planned 
methods  for  conducting  the  pre- 
encounter  orientation  and  instructions 
for  human  swimmers  regarding,  among 
other  things,  any  restrictions  on  physical 
contact  with  the  dolphins  and  proper 
response  in  the  event  of  aggressive 
dolphin  behavior  (b)  a  detailed 
description  of  the  facilities  that  will  be 
used  to  house  the  dolphins  and  to 
conduct  the  human/dolphin  swim 
program,  and  how  the  dolphins  have 
been  or  will  be  trained  to  participate  in 
the  program;  (c)  curriculum  vitae  for  the 
dolphin  trainers,  the  attending 
veterinarian(s),  and  any  other  persons 


responsible  for  handling,  feeding  or 
otherwise  insuring  the  welfare  of  the 
animals:  and  (d)  an  assessment  by  the 
attending  veterinarian  of  the  current 
(baseline)  health  and  behavior  patterns 
of  each  animal  and  a  description  of  the 
monitoring  program  that  will  be  used  to 
detect  and  determine  the  causels]  and 
significance  of  any  changes  in  the  health 
or  behavior  of  the  dolphins  as  a  result  of 
the  authorized  activities. 

D.  3.  Human/dolphin  swim  operations  must 
be  continuously  supervised  by 
experienced  trainers.  An  appropriately 
qualified  and  locally  available 
veterinarian  must  be  on  call,  but  not 
necessarily  present,  during  each  human/ 
dolphin  encounter.  The  animals  must  tie 
provided  with  adequate  escape  access 
from  the  swimming  area  shoiild  they 
choose  to  terminate  the  human/dolphin 
encounter  and  adequate  security 
arrangements  must  be  provided  at  all 
times  to  prevent  harassment  or  injury  to 
the  dolphins.  NMFS  may  inspect 
facilities  and  monitor  swim  operations. 

D.  4.  The  Permit  Holder  must  develop  and 
implement  a  monitoring  program  to 
detect  any  changes  in  the  health  or 
behavior  of  the  animals  involved  in  the 
human/dolphin  swim  program.  Animals 
that  respond  adversely  to  encounters 
with  humans  must  be  removed  from  the 
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program  until  such  time  as  their  health  is 
restored  and/or  their  behavior  poses  no 
risk  to  humans  involved  in  the  program. 
The  program  must  be  suspended 
immediately  if  the  dolphins  show  signs  of 
program/related  health  problems  or 
undesirable  behavioral  modifications 
that  are  a  result  of  the  human/dolphin 
swim  program. 

D.  5.  The  Permit  Holder  must  advise  NMFS 
immediatley  of  any  injuries  to  dolphins 
or  humans  resulting  from  the  authorized 
activities,  any  program  changes  that 
might  cause  additional  stress  or 
otherwise  have  an  adverse  effect  on  the 
health  or  behavior  of  the  dolphins 
involved  in  the  program,  and  any 
removals  or  additions  of  animals  to  the 
program  and  the  reasons  for  such 
removals  or  additions.  In  addition,  the 
Permit  Holder  must  submit  quarterly 
reports  describing  the  nature  and  extent 
of  the  program  in  the  preceding  quarter, 
any  problems  that  may  have  developed, 
and  steps  taken  to  overcome  such 
problems.  Among  other  things,  the 
quarterly  progress  report  should  provide: 
(a)  summary  statistics  on  (1)  the  number 
of  people  by  age  and  sex  that 
participated  in  the  program  during  the 
reporting  period  and  (2)  the  number  of 
times,  by  day  and  week,  that  each 
dolphin  participated  in  the  program:  (b) 
descriptions  of  any  encounters  that 
resulted  in,  or  possibly  could  have 
resulted  in,  injury  to  a  human  or  dolphin 
and  any  change  made  in  the  program  to 
improve  the  safety,  educational  or  other 
aspects  of  the  program:  and  (c)  a  brief 
■ummary  and  assessment  of  the  results 
of  the  required  dolphin  monitoring 
program.  Reports  mu«t  be  submitted  to 
the  Director,  Oflice  of  Protected 
Resources  and  Habitat  Programs,  NMFS, 
Washington,  DC  20235.  Failure  to  submit 
adequate  and  timely  reports  may  result 
in  revocation  of  the  Permit  Holder's 
authority  to  use  dolphins  in  an 
experimental  human/dolphin  swim 
program. 

D.  &  By  authorizing  this  experimental 

program,  NMFS  assumes  no  liability  for 
physical  or  other  injuries  or  harm  to 
individuals  participating  in  the 
experimental  human/dolphin  swim 
program.  This  fact  must  be  reflected  in 
any  liability  waivers  or  program 
instructions  prepared  by  and  for  the 
Permit  Holder. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  Office  of 
Protected  Resources.  National  Marine 
Fisheries  Service,  Room  805, 1825 
Connecticut  Avenue  NW.,  Washington, 
DC  20235. 

Dated:  August  19, 1988. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine  Fisheries 
Service. 
|FR  Doc.  88-19852  Filed  8-30-88:  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extending  Coverage  of  Export  Visa 
and  Exempt  Certification 
Requirements  for  SMIc  Blend  and  Other 
Vegetal)le  Filwr  Apparel  Exported 
from  India 

August  26  1988. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending 
coverage  of  export  visa  and  exempt 
certification  requirements. 

EFFECTIVE  DATE:  September  1, 1988. 

AUTHORITY:  Executive  Order  11651  of 
March  3, 1972.  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854) 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION:  The 

existing  visa  and  exempt  requirements 
are  being  extended  to  cover  certain  silk 
blend  and  other  vegetable  fiber  apparel 
exported  from  India  on  and  after 
January  1, 1988. 

A  copy  of  the  current  bilateral  textile 
agreement  between  the  Governments  of 
the  United  States  and  India  is  available 
from  the  Textiles  Division,  Economic 
Bureau.  U.S.  Department  of  State,  (202) 
647-1998. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  nimibers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  published  on  December  16, 
1987).  Also  see  44  FR  88504,  published 
on  November  29, 1979. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Commissioner  of  Customs. 
Department  of  the  Treasury, 
Washington.  DC  20229 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on-November  27, 1979,  as 
amended,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile  Agreements. 
You  were  directed  to  prohibit  entry  and 
withdrawal  from  warehouse  for  consumption 
in  the  United  States  of  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  India  for  which 
the  Government  of  India  has  not  issued  an 
appropriate  export  visa  or  exempt 
certification. 


Effective  on  September  1. 1988,  the 
directive  of  November  27, 1979  is  amended 
further  to  require  that  silk  blend  and  other 
non-cotton  vegetable  fiber  apparel  produced 
or  manufactured  in  India  in  Categories  831- 
859  also  be  visaed  if  exported  from  India  on 
and  after  January  1, 1988. 

Shipments  entered  or  withdrawn  from 
warehouse  on  or  after  September  1. 1986  and 
exported  on  and  after  January  1, 1966  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  visa 
waiver  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely. 
James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-19853  Filed  8-30-88:  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Compliance  With  the  National 
Environmental  Policy  Act  Record  of 
Decision  for  Remedial  Actions  at  the 
Former  Climax  Uranium  Company 
Uranium  MHi  Site,  Grand  Junction,  CO 

AGENCY:  Department  of  Energy. 

ACTION:  Decision  to  relocate  the  residual 
radioactive  materials  from  the  former 
Climax  Uranium  Company  uranium  mill 
site  for  long-term  stabilization  and 
control  at  the  Cheney  Reservoir  site, 
southeast  of  Grand  Junction,  Colorado. 
The  mode  of  tailings  transportation 
(truck  or  truck/train  combination)  will 
be  determined  by  a  competitive  bidding 
process. 

summary:  Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1505)  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  U.S.  Department  of  Energy  (DOE) 
guidelines  for  compliance  with  the 
NEPA  (52  FR  47662,  December  15, 1987), 
the  Office  of  the  Assistant  Secretary  for 
Nuclear  Energy  of  the  DOE  is  issuing  a 
Record  of  Decision  on  remedial  actions 
at  the  former  Climax  Uranium  Company 
uranium  mill  site  at  Grand  Junction, 
Colorado.  The  Final  Environmental 
Impact  Statement,  Remedial  Actions  at 
the  Former  Climax  Uranium  Company 
Uranium  Mill  Site,  Grand  Junction,  Mesa 
County,  Colorado,  (DOE-EIS  126-F),  was 
issued  in  December,  1986.  Since  that 
time,  new  information  has  been 
collected  on  tailings  transport  by  slurry 
pipeline,  the  potential  economic  impacts 
of  the  proposed  action,  and  the  ability  of 
the  proposed  action  to  comply  with 
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proposed  U.S.  Environmental  Protection 
Agency  (EPA)  groundwater  protection 
standards.  In  addition,  the  location  of 
the  disposal  cell  and  volumes  of 
contaminated,  borrow,  and  restoration 
materials  have  changed.  As  a  result  of 
the  new  information  and  potentially 
significant  changes  to  the  proposed 
action,  an  analysis  was  prepared  to 
determine  whether  to  supplement  the 
Environmental  Impact  Statement  (EIS). 
The  analysis  indicated  that  the  proposed 
changes  were  not  relevant  to 
environmental  concerns  and  that  the 
new  information  would  have  little 
bearing  on  the  proposed  action  or  its 
impacts. 

Background 

On  November  8. 1978,  the  Uranium 
Mill  Tailings  Radiation  Control  Act 
(UMTRCA).  Pub.  L  95-604,  as  amended, 
was  enacted  in  order  to  address  a 
Congressional  fmding  that  uranium  mill 
tailings  located  at  inactive  processing 
sites  may  pose  a  potential  health  hazard 
to  the  public.  On  November  8, 1979.  the 
DOE  designated  24  inactive  processing 
sites  for  remedial  action  under  Title  I  of 
the  UMTRCA.  including  the  former 
Climax  Uranium  Company  Uranium  Mill 
site  (hereinafter  the  Grand  Junction  Site) 
in  Grand  Junction.  Colorado  (44  FR 
74892). 

Pursuant  to  the  UMTRCA.  the  DOE 
and  the  state  of  Colorado  entered  into  a 
cooperative  agreement  elective  October 
19. 1981.  for  remedial  action  at  the 
Grand  Junction  site  and  at  eight  other 
inactive  uranium  mill  sites  in  Colorado. 
Under  this  cooperative  agreement,  the 
state  and  the  Nuclear  Regulatory 
Commission  (NRC)  must  concur  with  the 
remedial  action  plan  developed  by  the 
DOE  for  relocation  to  the  Cheney 
Reservoir  site,  and  the  DOE  and  the 
state  will  cost-share  the  remedial  action. 
Under  the  cost-sharing  provisions,  the 
DOE  will  pay  90  percent  and  the  state  10 
percent  of  the  tailings  and/or  site 
acquisition,  engineering,  and 
construction  costs. 

Also,  the  UMTRCA  requires  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  promulgate  remedial  action  standards 
for  inactive  uranium  mill  sites.  The 
purpose  of  these  standards  is  to  protect 
the  public  health  and  safety  and  the 
environment  from  radiological  and 
nonradiological  hazards  associated  with 
residual  radioactive  materials  at  the 
sites.  The  final  standards  (40  CFR  Part 
192)  were  promulgated  with  an  effective 
date  of  March  7, 1983.  However,  on 
September  3, 1985,  the  U.S.  Tenth  Circuit 
Court  of  Appeals  set  aside  parts  of  the 
final  EPA  standards  concerning 
groundwater  protection,  40  CFR  Part 
192.20(a)  (2)  and  (3)  (see  American 


Mining  Congress  V.  Thomas  772  F.  2d 
617,  Tenth  Circuit  Court,  1985).  The 
groundwater  protection  standards  were 
remanded  to  the  EPA  for  further 
consideration  in  light  of  the  Court's 
opinion  that  the  groundwater  standards 
promulgated  by  the  EPA  on  March  7. 
1983,  were  site-specific  rather  than  of 
general  application  as  required  by  the 
UMTRCA.  The  EPA  issued  proposed 
groundwater  protection  standards  for 
comment  on  September  24. 1987. 

Section  108(a)(3)  of  the  UMTRCA 
provides  that  if  the  EPA  has  not 
promulgated  final  standards  by  October 
31, 1982,  remedial  actions  taken  by  the 
DOE  shall  comply  with  the  proposed 
standards  until  such  time  as  the 
standards  are  promulgated  in  final  form. 
This  section  also  applies  to  the  proposed 
groundwater  protection  standards.  The 
DOE  intends  to  comply  with  the 
provisions  of  Subparts  A  and  C  of  the 
proposed  groundwater  protection 
standard  (40  CFR  192.21)  immediately. 
When  the  EPA  groundwater  protection 
standards  are  finalized,  the  DOE  will 
reevaluate  its  groundwater  protection 
plan  and  undertake  such  action  as  is 
necessary  to  ensure  that  the 
requirements  of  Subpart  B,  which 
addresses  aquifer  restoration,  are  met. 
The  need  for  aquifer  restoration  at  the 
Grand  Junction  site  will  be  evaluated 
after  the  tailings  have  been  relocated 
and  stabilized.  The  need  for  and  extent 
of  aquifer  restoration  will  be  evaluated 
in  a  separate  NEPA  document. 

Project  Description 

The  Grand  Junction  site  is  a  104-acre 
property  adjacent  to  the  south  side  of 
the  city  of  Grand  Junction,  Colorado, 
and  adjacent  to  the  north  side  of  the 
Colorado  River.  The  Grand  Junction  site 
consists  of  the  tailings  area,  mill  site, 
and  effluent  ponds  from  the  former  mill 
site,  which  was  operated  by  the  Climax 
Uranium  Company  between  1951  and 
1970. 

The  Grand  Junction  site  contains  an 
estimated  4.06  million  cubic  yards  of 
uranium  mill  tailings  in  the  form  of 
finely-ground  sand,  slimes,  and 
contaminated  soils.  The  tailings  are 
covered  with  approximately  6  inches  of 
soil  and  sparse  vegetation.  Concrete  and 
brick  from  the  demolished  mill  buildings 
were  placed  as  riprap  along  the  north 
bank  of  the  Colorado  River. 

The  State  of  Colorado  presently  uses 
a  portion  of  the  site,  the  State 
Repository,  for  temporary  storage  of 
contaminated  materials  obtained  from 
remedial  action  at  vicinity  properties  in 
the  Grand  Junction  area.  Vicinity 
properties  are  homes,  businesses,  public 
buildings,  and  vacant  lots  that  may  have 
been  contaminated  during  construction 


by  the  use  of  tailings  as  a  building 
material  or  as  fill  material  before  the 
hazards  associated  with  this  material 
were  known.  The  use  of  the  tailings  for 
these  purposes  is  no  longer  allowed. 

Remedial  action  is  being  performed  at 
vicinity  properties  under  the  state- 
operated  Grand  Junction  Remedial 
Action  Program  (GJRAP)  and  the  DOE- 
operated  Uranium  Mill  Tailings 
Remedial  Action  (UMTRA)  Project. 
Approximately  4009  properties  in  Mesa 
County  are  estimated  to  have  levels  of 
radiation  in  excess  of  EPA  standards 
and  will  be  formally  included  on  the 
vicinity  property  list.  It  is  estimated  that 
3937  properties  will  be  remediated;  1432 
properties  were  remediated  as  of 
February  28. 1988.  Of  the  remaining  2455 
properties,  it  is  estimated  that  72  will 
not  be  remediated  due  to  refusals  by 
owners  to  participate  in  the  project.  Any 
additional  vicinity  properties  identified 
prior  to  closure  of  the  disposal  cell  will 
also  be  remediated.  Survey  work  is 
scheduled  to  be  completed  by 
September  of  1990.  Vicinity  property 
estimates  are  subject  to  ongoing 
revision.  The  differences  in  the  number 
of  vicinity  property  estimates  in  the 
Grand  Junction  Environmental  Impact 
Statement  (EIS)  and  this  Record  of 
Decision  are  not  significant. 

The  Cheney  Reservoir  site,  the 
selected  disposal  site,  is  approximately 
18  miles  southeast  of  the  Grand  Junction 
site  and  5  miles  southeast  of  the 
community  of  Whitewater.  The  Cheney 
Reservoir  site  lies  between  Grand  Mesa 
and  the  Gunnison  River  and  is 
approximately  2  miles  east  of  U.S. 
Highway  50.  The  Cheney  Reservoir  site 
is  named  for  the  closet  geographic 
feature  of  distinction,  Cheney  Reservoir, 
1.5  miles  southeast  of  the  disposal  site. 

The  Cheney  Reservoir  site  is  used 
primarily  for  low-density  grazing 
although  there  is  an  existing  oil  and  gas 
lease  on  the  site.  The  terrain  is  very  flat 
and  the  area  is  sparsely  covered  with 
grasses  and  shrubs.  The  area  north  of 
the  site,  along  Kannah  Creek,  is 
intensely  farmed.  Privately  owned  land 
lies  to  the  north,  west,  and  south  of  the 
site. 

The  Chene  Reservoir  site,  which  is  on 
land  administered  by  the  Bureau  of 
Land  Management  (BLM),  will  be 
permanently  withdrawn  from  public  use. 
The  BLM  published  a  notice  of  proposed 
withdrawal  (49  FR  30801)  for  the  Cheney 
Reservoir  site  in  1984,  which  proposed 
to  withdraw  an  area  of  about  360  acres 
in  Township  3  South,  Range  2  East, 
sections  11, 12. 13,  and  14  (Figure  1). 
Although  the  stabilized  tailings  pile  will 
only  cover  about  80  acres,  adjacent 
lands  are  required  for  stockpiling  of 
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materials,  equipment,  water  retention 
basins,  and  other  construction-related 
activities.  During  the  development  of  the 
conceptual  design,  the  area  immediately 
adjacent  (south)  to  the  proposed 
withdrawal  area  was  selected  as  the 
ultimate  disposal  area.  The  DOE  has 
subsequently  amended  the  withdrawal 
application  to  decrease  the  area 
required  in  sections  11  and  12  and  to 


increase  the  area  required  in  sections  13 
and  14;  the  total  amended  withdrawal 
area  will  encompass  about  340  acres 
(Figure  1). 

Although  the  amended  area  of 
withdrawal  represents  a  modification 
from  the  area  discussed  in  the  EIS,  the 
analyses  in  the  EIS  are  applicable  to  the 
amended  area  for  several  reasons: 


•  The  site  characterization  activities 
(e.g.,  test  pits,  monitoring  wells, 
radiological  surveys,  seismic  analysis, 
and  flora  and  fauna  surveys)  for  many 
environmental  components  were 
representative  of  the  general  area  rather 
than  restricted  to  the  limits  of  the 
original  withdrawal  area. 

BtLUMQ  CODE  64S0-01-II 
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•  Impacts  analyses  for  most 
enviromnental  components  are  primarily 
a^ected  by  volumes  of  materials 
handled  rather  than  by  minor  location 
modifications.  These  components 
include  radiation:  air  quality;  noise; 
population  and  work  force:  housing, 
social  structure,  and  community 
services;  economic  structures; 
transportation  networks;  energy,  water, 
and  fuel  use:  and  accident  probabilities. 

•  For  the  environmental  components 
typically  affected  by  location 
modifications  (flora  and  fauna,  soils  and 
mineral  resources,  hydrology,  land  use, 
and  scenic  and  cultiual  resources],  the 
impacts  analyses  are  representative  of 
the  area  rather  than  of  a  limited,  site- 
specific  nature  because  of  the  broad 
characterization  of  the  activities. 

•  As  stated  in  the  EIS,  the  impacts 
analyses  are  based  on  conservative 
assimiptions  and  represent  a  reasonable 
uppler  limit  on  the  severity  of  the 
impacts  that  may  occur. 

For  these  reasons,  the  description  of 
the  affected  environment  and  the 
impacts  analyses  of  the  EIS  are 
representative  of  the  amended  area  of 
withdrawal. 

The  purpose  of  the  remedial  action  is 
to  stabilize  and  control  the  residual 
wastes  from  the  Grand  Junction  site  at 
the  Cheney  Reservoir  site  in  a  manner 
that  complies  with  the  EPA  standards 
(40  CFR  Part  192).  The  principal  feature 
of  the  selected  alternative  is  the 
relocation  of  the  tailings  and  other 
contaminated  materials  by  truck  or 
truck/rail  combination  (Alternatives  3 
and  4  in  the  EIS,  respectively)  for 
isolation  and  stablization  in  the 
approximately  80-acre  Cheney  Reservoir 
disposal  cell. 

The  Cheney  Reservoir  disposal  site 
will  be  permanently  withdrawn  from 
public  use.  Access  to  the  Grand  Junction 
site  and  the  tailings  will  be  provided  by 
the  State  of  Colorado  pursuant  to 
section  104  of  UMTRCA.  The  current 
owner  will  retain  title  to  the  mill  site. 
The  materials  obtained  in  the  cleanup  of 
vicinity  properties  will  be  delivered  to 
the  Grand  Jimction  site  and  later 
transported  to  the  Cheney  Reservoir  site 
for  final  stabilization. 

Remedial  action  is  planned  in  two 
phases.  Phase  I  will  begin  with  site 
preparation  and  demolition  at  the  Grand 
Junction  Site.  Phase  II  will  follow  with 
excavation,  transportation,  placement, 
and  construction  of  the  necessary 
support  facilities.  Phase  I  will  be 
performed  at  the  mill  site  and  will 
include  construction  of:  fencing, 
temporary  roads,  drainage  ditches,  and 
the  wastewater  retention  basin.  Phase  II 
construction  consists  of:  excavating  the 
tailings  embankment  and  processing  the 


cover  material  at  Cheney;  installation  of 
the  slurry  wall  at  the  Climax  Site  for 
dewatering,  loading/hauling/placement 
of  the  tailings:  and  construction  of 
miscellaneous  construction  facilities. 
The  construction  facilities  include 
decontamination  pads,  fencing,  the 
water  retention  pond  at  Cheney  Site, 
and  so  on  to  support  the  work.  The 
radon  barrier  and  erosion  protection 
cover  vtrill  be  placed  over  the  tailings. 
Excavated  disposal  site  material  will  be 
processed  and  used  for  cover.  The 
maximum  sideslopes  of  the  embankment 
will  be  five  horizontal  to  one  vertical, 
and  the  top  of  the  embankment  will 
have  a  maximum  slope  of  four  percent. 
An  unpaved  road  from  U.S.  Highway  50 
will  remain  as  permanent  access. 

The  distiu-bed  area  at  the  Grand 
Junction  site  will  be  backHUed  with 
clean  soil,  contoured  for  surface 
drainage,  and  seeded.  The  Grand 
Jimction  site  will  be  available  for  uses 
as  permitted  by  applicable  local  land 
use  ordinances,  following  completion  of 
the  remedial  action.  Additional  details 
are  available  in  Sections  3.2.4  and  3.2.5 
of  the  Final  EIS. 

Subsequent  to  the  December,  1986, 
publication  of  the  Final  EIS,  the  DOE,  at 
the  request  of  Mesa  County  and  the  city 
of  Grand  Junction,  conducted  additional 
studies  of  projected  socioeconomic 
impacts  and  a  slurry  pipeline 
transportation.  An  Environmental 
Analysis  was  prepared  in  May  1988  to 
examine  these  studies  and  to  determine 
whether  or  not  the  Final  EIS  should  be 
supplemented.  In  addition,  the 
Environmental  Analysis  contains  a 
detailed  evaluation  of  the  ability  of  the 
proposed  action  to  comply  with  the 
newly  proposed  groundwater  protection 
standards. 

Description  of  Alternatives 

The  following  alternatives  to  the 
selected  action  (Alternative  3  or  4}  were 
considered  in  detail]  in  the  EIS  by  the 
DOE  in  reaching  its  decision  to  relocate 
the  wastes  and  to  stabilize  them  at  the 
Cheney  Reservoir  site.  All  of  the 
alternatives,  except  no  action,  include 
remedial  action  at  an  estimated  3937 
vicinity  properties  in  Mesa  County. 

Alternative  1 — No  Action:  This 
alternative  consists  of  performing  no 
remedial  action.  Radon  emanation  and 
gamma  radiation  from  the  Grand 
Junction  site  will  continue  to  exceed 
EPA  standards  on  or  near  the  site. 
Without  remedial  action,  the  DOE 
cannot  ensure  that  the  tailings  would 
not  be  dispersed  by  wind,  water,  or 
humans,  and  cause  considerably  higher 
health  effects  than  those  that  may 
presently  exist  Therefore,  the  no  action 
alternative  is  unacceptable  since  the 


UMTRCA  requires  that  the  DOE  ensure 
the  site  is  in  compliance  with  EPA 
standards. 

Alternative  2 — Stabilization  at  the 
Grand  function  Site:  Under  this 
alternative,  the  tailings  and  other 
contaminated  materials  would  be 
stabilized  at  their  preseit  location 
adjacent  to  the  city  of  Grand  Junction. 
The  tailings  and  contaminated  alluvium 
beneath  the  tailings  would  be  excavated 
and  stockpiled.  A  subbase  consisting  of 
a  fill  layer,  a  capillary  break  layer,  and  a 
low-permeability  layer  would  be 
constructed.  The  tailings  and  other 
contaminated  materials  would  be  place 
on  the  subbase.  The  tailings  and 
contaminated  materials  would  be 
covered  with  an  earth  radon  barrier  and 
an  erosion  protection  layer  of  small 
rock.  All  sides  of  the  pile  would  be 
covered  with  rock  armoring  (large 
boulders]  to  protect  against  the 
erosional  forces  of  flooding  in  the 
Colorado  River.  All  areas  not  occupied 
by  the  stabilized  tailings  would  be 
recontoured  and  revegetated. 

Alternative  5 — Disposal  at  the  Two 
Road  Site  with  Truck  Transport  Under 
this  alternative,  the  tailings  and  of  the 
contaminated  material  would  be 
relocated  to  the  Two  Road  site  33  miles 
northwest  of  the  Grand  Junction  site.  A 
pit,  averaging  nine  feet  in  depth,  would 
be  excavated  at  the  Two  Road  site  and 
a  low-permeability  layer  would  be 
constructed  in  the  bottom  of  the  pit.  The 
tailings  and  other  contaminated 
materials  would  be  relocated  by  truck  to 
the  Two  Road  site,  placed  on  the  low- 
permeability  layer,  and  be  covered  with 
an  earth  radon  barrier  and  an  erosion 
protection  layer  of  small  rock.  After 
removal  of  the  tailings  and  other 
contaminated  materials,  the  Grand 
Junction  site  would  be  recontoured  and 
revegetated. 

Alternative  6 — Disposal  at  the  Two 
Road  Site  with  Train  and  Truck 
Transport:  This  alternative  is  the  same 
as  Alternative  5  except  that  the  tailings 
and  contaminated  material  would  be 
transported  partially  by  train  and 
partially  by  truck.  The  tailings  and 
contaminated  materials  would  be 
loaded  onto  a  train  at  the  Grand 
Junction  site  and  transported  to  Mack, 
where  the  tailings  would  be  loaded  onto 
trucks  and  transported  west  on  U.S. 
Highway  6  &  50  to  Two  Road  and  north 
to  the  Two  Road  site  approximatley  3.4 
miles.  One  trainload  of  tailings  and 
contaminated  materials  would  be 
transported  each  day.  All  other  aspects 
of  the  alternative  are  identical  to 
Alternative  5. 
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Comments  Received 

Comments  on  the  Final  EIS  were 
received  from  95  individuals,  various 
local  businesses,  the  Mesa  County 
Health  Department,  the  Mesa  County 
Commissioners,  Mesa  County  Planning 
Commission,  local  agencies,  elected 
officials,  the  state  of  Colorado,  and  the 
U.S.  Department  of  Interior  (DOI). 
Comments  from  the  majority  of  the 
commentors  focused  on  the  selection  of 
the  disposal  site  (preference  for  Two 
Road),  the  mode  of  transportation 
(preference  for  truck/rail),  the  route  for 
truck  transportation,  costs,  and  requests 
for  an  extension  to  allow  for  additional 
input  prior  to  the  issuance  of  this  Record 
of  Decision.  These  issues  are  responded 
to  in  summary  form  below.  All 
comments  will  be  addressed  specifically 
during  the  final  design  process,  through 
consultation  with  the  state  of  Colorado 
and  the  DOI. 

•  Preference  for  the  Two  Road  site — 
As  discussed  in  greater  detail  below,  the 
Cheney  Reservoir  site  is  selected  for 
disposal  of  the  tailings  and  other  wastes 
due  to  environmental  considerations. 
The  Cheney  Reservoir  site  would  cause 
fewer  impacts  to  threatened  and 
endangered  species  and  would  result  in 
fewer  transportation-related  accidents. 

•  Preference  for  truck/train 
transport — Although  the  analyses  in  the 
EIS  indicate  that  truck/train  transport  is 
considerably  more  expensive  than  truck 
transport,  the  DOE  acknowledges  that 


these  cost  estimates  may  vary 
substantially  when  construction 
contractors  have  an  opportunity  to 
submit  price  quotations.  In  addition,  the 
potential  for  accidents  is  slightly  less  for 
the  truck/train  option  than  for  the  truck 
option. 

•  The  U.S.  Senate  Appropriations 
Committee,  in  its  1988  report,  calls  on 
the  DOE  to  "take  into  consideration  the 
impacts  of  the  method  of  transportation 
selected,  including,  but  not  limited  to, 
the  negative  economic  impact  on  the 
community,  the  adverse  transportation 
impacts  caused  by  haul  route  traffic  on 
arterial  roads  and  highways  including 
traffic  safety;  and  the  projected  damage 
to  streets  and  highways  along  the  haul 
route"  in  considering  the  altenatives  for 
disposal  of  the  uranium  mill  tailings  at 
Grand  Junction,  Colorado.  The  DOE, 
with  the  input  of  community 
representatives,  has  conducted  such  a 
socioeconomic  impact/benefit  study. 

The  DOE's  Remedial  Action 
Contractor  (RAC)  will  specify  the 
measures  that  must  be  taken  by  the 
contractor  conducting  the  remedial 
action  to  mitigate  adverse  impacts 
related  to  the  transportation  options. 

•  Truck  transportation  route — Since 
publication  of  the  Final  EIS  and  in 
support  of  a  design  option,  the  DOE  has 
evaluated  in  detail  other  proposed  inner 
city  transportation  route  options.  These 
options  have  in  turn  been  addressed 
with  the  state  of  Colorado  Department 


of  Highways,  the  local  task  force,  city 
and  country  agencies,  the  local 
Development  Authority,  the  Chamber  of 
Commerce,  and  a  majority  of  potentially 
affected  citizens.  In  the  event  that  the 
contractor  selected  by  the  RAC  uses 
truck  transportation,  trucks  will  exit 
from  the  northwest  comer  of  the  site 
onto  9th  Street,  turn  west  (left)  onto  4th 
Avenue,  and  then  travel  southbound 
onto  U.S  Highway  50  to  the  Cheney 
Reservoir  site  (Figure  2).  This  route  was 
selected  to  minimize  use  of  local  streets, 
provide  safe  ingress  and  egress  from  the 
roads,  and  to  avoid  residential  areas. 
The  actions  necessary  to  mitigate 
adverse  traffic  impacts  are  discussed 
below  under  CONSIDERATIONS  IN 
THE  IMPLEMENTATION  OF  THE 
DECISION. 

•  Truck/Train  Transportation 
Route — Since  publication  of  the  Final 
EIS,  the  DOE  has  established  a  truck/ 
train  transportation  route.  Trains  will 
leave  the  processing  site  in  Grand 
Junction  to  an  unloading  facility  south  of 
Whitewater  using  existing  rail  lines 
(Figure  3).  Trucks  will  transport  the 
tailings  from  the  unloading  facility  to 
Cheney  Reservoir  via  U.S  Highway  50. 
Actions  necessary  to  mitigate  adverse 
traffic  impacts  of  the  truck/train  option 
are  discussed  below  under 
CONSIDERATIONS  IN  THE 
IMPLEMENTATION  OF  THE 
DECISION. 
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■  Cost  oBtimaton — Sjuce  completioQ 
of  the  Final  BIS,  additional  cost 
estimates  for  various  truck  and  truck/ 
train  transport  options  have  been 
prepared  by  the  DOE  and  presented  to 
the  public.  These  estimates  indicate  that 
the  truck/train  option  remains 
substantially  more  costly  (as  much  as 
$12  million]  than  truck  only 
transportation.  In  addition,  the  DOE,  at 
the  request  of  the  city  of  Grand  Junction, 
has  evaluated  the  transportation  of 
tailings  by  slurry  pipeline.  The  slurry 
pipeline  alternative  was  found  to  be 
approximately  $42  million  more  costly 
than  truck  transportation  to  Cheney 
Reservoir  alternative  and  was 
subsequently  reiected.  In  addition  to  its 
high  cost,  the  slurry  pipeline  option  has 
a  number  of  adverse  environmental 
consequences  associated  with  iL  The 
construction  of  a  pipeline  from  the 
Grand  Junction  mill  site  to  Cheney 
Reservoir  would  entail  disturbance 
along  the  pipeline  right-of-way.  Slurried 
tailings  would  be  wet  and  require 
dewateriag  at  the  disposal  site,  creating 
a  new  source  of  contaminated  water. 
Pipeline  Cailure  could  result  in  spillage 
of-wet  tailings  in  otherwise 
uncgntarainated  areas.  Thus  the  slurry 
pipeiine  proposal  has  a  greater  adverse 
environmental  impact  than  using 
existing  roads  or  rail  lines. 

•  Schedule  Extension— The  DOE  has 
deferred  issuance  of  this  Record  of 
Decision  in  order  to  re-examine 
socioeconomic  impacts  and  to  evaluate 
a  slurry  pipeline  transportation 
alfemative,  which  was  not  examined  in 
the  Final  EIS.  An  Environmental 
Analysis  was  prepared  to  examine  the 
significance  of  these  issues,  and  to 
determine  if  a  supplement  to  the  Final 
EIS  was  warranted. 

Basis  for  Decision 

Pursuant  to  the  requirements  of  the 
UMTRCA,  the  EPA  has  promulgated 
health  and  environmental  standards  to 
govern  cleanup,  stabilization,  and 
control  of  residual  radioactive  materials 
at  inactive  uranium  mill  tailings  sites. 
The  standards  establish  requirements 
for  long  term  stability,  limit  radiation 
emanation,  and  protect  groundwater 
quality.  The  EPA  also  determined  that 
significant  public  health  risks  associated 
with  inactive  tailings  were  posed  by 
prolonged  exposure  (to  radon  daughter 
products]  to  people  living  and  working 
in  structures  contaminated  by  relocated 
mill  tailings.  As  a  result  of  these 
conclusions,  prevention  of  misuse  and 
dispersion  of  tailings  is  an  important 
objective  of  the  EPA  standards. 
Accordingly,  long-term  stability  was 
emphasized  in  the  development  and 
promulgation  of  the  standards.  This  is 


ronsiatfint  with  the  guidance  provided 
by  the  legislative  history  of  the 
UMTRCA,  which  stresses  the 
importance  of  avoiding  remedial  action 
that  would  be  effective  for  only  a  short 
period  of  time  and  that  would  require 
future  Congressional  consideration. 

The  EPA  standard-setting  process 
distinguished  "passive  controls"  (e^g^ 
thick  earthen  and  rock  covers]  from 
"active  controls"  (e.g.,  semipermanent 
covers,  fences,  signs  and  restrictions  on 
land  use]  that  would  require  frequent 
replacement  or  other  major  repairs 
requiring  the  expenditure  of  public 
funds.  The  standard  is  framed  as  a 
longevity  reqairement  that  recognizes 
the  difficulty  in  predicting  very  long- 
term  performance  with  a  high  degree  of 
confidence.  Therefore,  the  EPA 
established  a  design  objective  of  1000 
years  with  a  minimum  period  of  200 
years,  a  time  span  that  is  more 
consistent  with  engineering  experience. 
In  establishing  the  standards,  the  EPA 
determined  that  the  radon  emission 
limitation  could  be  achieved  by  well- 
designed  thick  earthen  covers. 

The  standards  recognize  the  need  of 
institutional  controls,  such  as  custodial 
maintenance,  surveillance,  and 
emergency  response  measures.  In  its 
preamble  to  the  rules,  the  EPA  calls  for 
such  controls  to  be  provided  as  an 
essential  back-up  to  the  primary, 
passsive  controls. 

On  September  3, 1985,  the  U.S.  Tenth 
Circuit  Court  of  Appeals  set  aside  the 
EPA  standard  applicable  to  the 
protection  of  waterways  and 
goundwater.  40  CFR  Part  192.20(a]  (2] 
and  (3)  (see  American  Mining  Congress 
V.  Thomas.  772  F.  2nd,  Tenth  Circuit 
Court].  The  goundwater  protection 
standards  were  remanded  to  the  EPA 
for  further  consideration  in  light  of  the 
Court's  opinion  that  the  groundwater 
protection  standards  promulgated  by  the 
EPA  on  March  7, 1983,  were  site-specific 
rather  than  of  general  application  as 
required  by  the  UMTRCA.  The  EPA 
issued  proposed  groundwater  protection 
standards  for  comment  on  September  24, 
1987.  Remedial  action  taken  with  regard 
to  the  Grand  Junction  site  will  not 
preclude  subsequent  design 
enhancements  if  needed  to  achieve 
compliance  and  will  not  limit  the 
selection  of  reasonable  groundwater 
restoration  methods  that  may  be 
necessary  when  final  standards  are 
promulgated.  When  the  final  EPA 
standards  are  promulgated,  the  DOE 
will  evaluate  groundwater  protection 
requirements  and  undertake  such  action 
as  is  necessary  to  ensure  that  the  final 
standards  are  met.  The  need  for  and 


extent  of  aquifer  restoration  will  be 
evaluated  in  a  separate  NEPA  process. 

The  DOE  has  characterized  the 
Cheney  Reservoir  site  to  determine 
whether  the  proposed  conceptual  design 
would  be  in  compliance.  The  studies 
indicate  that  the  proposed  conceptual 
design  will  not  result  in  any  substantive 
environmental  impacts  in  violation  of 
the  proposed  standards. 

Under  the  proposed  action,  tailings 
will  be  placed  at  the  Cheney  Reservoir 
disposal  site  in  a  partically  below-grade 
cell.  The  disposal  cell  foundation  will 
consist  of  10  to  20  feet  of  silty  clay,  zero 
to  10  feet  of  silty  gravel.  10  to  20  feet  of 
weathered  Mancos  Shale,  and  Mancos 
Shale  bedrock  to  a  depth  of  about  780 
feet  below  the  surface.  Drilling  of  a  1760- 
feet  deep  exploratory  water  well  at  the 
disposal  site  showed  that  there  is  no 
groundwater  beneath  the  Cheney 
Reservoir  disposal  site  to  a  depth  of  at 
least  1521  feet. 

Shallow,  perched  goundwater  is 
present  beneath  the  proposed  disposal 
site.  The  depth  of  the  perched  water 
table  is  about  15  feet  beneath  the 
proposed  base  of  the  excavation.  The 
shallow  groundwater  saturates  a  zone  of 
approximately  10  feet  of  weathered 
Mancos  Shale.  The  quantity  of  water 
that  can  be  withdrawn  from  a  well 
completed  in  this  shallow  aquifer  is 
estimated  to  be  well  below  the  150 
gallons  per  day  or  greater  required  for 
an  aquifer  to  be  considered  a 
goundwater  resource  (40  CFR  Part 
192.21(g)],  meaning  the  groundwater  is 
class  III  and  not  suitable  for  domestic 
use. 

In  addition  to  being  extremely  slow 
moving  and  of  poor  quality,  the  shallow, 
perched  groundwater  beneath  the 
disposal  site  is  spotty  in  occurrence,  and 
a  discreet  surface  discharge  location  for 
the  water  has  not  been  located 
downgradient  of  the  site.  The  small 
quantity  of  groundwater  that  is  perched 
beneath  the  site  probably  discharges 
di^usely  downgradient  and  into  the 
underlying  Mancos  Shale. 

To  protect  groundwater  at  the  site,  the 
disposal  cell  design  and  location  make 
maximum  use  of  favorable  natural 
conditions.  Some  of  these  favorable 
design  and  disposal  site  features  include 
the  following: 

•  Partially  below-grade  disposal  of 
the  tailings  to  limit  the  exposed  area  of 
the  pile. 

•  A  low  hydraulic  conductivity  radon 
barrier  to  limit  infiltration  through  the 
tailings. 

•  Abundant,  naturally  occuring, 
minerals  in  the  foundation  soils  that  will 
reduce  or  remove  contaminants  from  the 
tailings  leachate. 
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An  absence  of  groundwater  resources 
for  at  least  1760  feet  below  and 
peripheral  to  the  disposal  site. 

Five  constituents,  arsenic  (As), 
molybdenum  (Mo),  selenium  (Se) 
uranium  (U),  and  gross  alpha  activity, 
are  expected  to  exceed  the  proposed 
EPA  Maximum  Concentration  Limits 
(MCLs)  at  the  edge  of  the  disposal  cell. 
Concentrations  of  these  constituents  are 
anticipated  to  be  below  the  MCLs  less 
than  5000  feet  downgradient  from  the 
edge  of  the  disposal  cell.  The  remaining 
constituants  are  predicted  to  have 


concentrations  less  than  the  EPA  MCLs 
at  the  edge  of  the  disposal  cell. 

Supplemental  standards  will  be 
requested  for  the  Cheney  Reservoir  Site 
because  the  aquifer  contains  Class  III 
groundwater.  Class  III  groundwater  is 
not  a  potential  source  of  drinking  water 
and  is  of  limited  beneficial  use. 

At  the  Cheney  Reservoir  site,  the 
shallow  aquifer  would  yield  less  than 
150  gallons  per  day  to  a  water  well 
because  of  the  very  limited  saturated 
thickness,  limited  areal  extent,  and 
relatively  low  permiability  of  the 


aquifer.  A  Class  III  designation  is  further 
justified  by  the  fact  that  background 
water  quality  of  the  aquifer  is  not 
suitable  for  drinking  water  since 
background  concentrations  of  selenium 
and  gross  alpha  activity,  at  some 
locations,  exceed  EPA  National  Primary 
Drinking  Water  Quality  Standards. 
Table  1  shows  the  EPA  MCL's. 
background  concentrations,  and 
proposed  supplemental  standards  for 
the  five  constituents  of  concern. 


Table  1  .—Proposed  Supplemental  Standards  for  the  Cheney  Reservoir  Disposal  Site 


Constituent 

MCLs  (mg/0 

Background  (mg/l) 

Proposed  supplemental 
standards  (mg/l) 

Distance  to 
meetMCLtft) 

AS 

0  05     ._       .                .... 

0.005 

0.043 

0.01 

0.017 _„ 

13.9  pQ/l...      .„      .„ 

o'2o..l.Z!!I"r  "Z"ZZ! 

<5000 

Mo „ 

Se 

Gross  alpha  activity „     „ 

0.1...„ 

<5000 

0.01... 

0.25 „.. 

0.066 

<S000 

0.044 

15pCi/l 



<S000 

28  pCi/l 

<S000 

Given  these  desirable  natural  and 
design  features,  the  proposed  remedial 
action  will  comply  with  the  EPA 
proposed  groundwater  standards  at  the 
Cheney  Reservoir  site. 

Although  EPA  standards  would  also 
be  met  at  the  Two  Roads  disposal  site,  it 
is  believed  that  relocation  of  the  tailings 
to  the  Cheney  Reservoir  site  would 
result  in  fewer  potential  impacts. 
Negative  impacts  to  threatened  and 
endangered  species  and  the  number  of 
traffic  accidents  are  expected  to  be 
higher  at  the  Two  Roads  site.  Therefore, 
relocation  of  tailings  to  the  Cheney 
Reservoir  site  is  considered  the 
preferable  alternative. 

In  comparison  to  relocation  to  the 
Cheney  Reservoir  site  and  as  noted  in 
the  EIS,  the  no  action  alternative  is 
unacceptable  since,  without  remedial 
action,  the  DOE  cannot  ensure  that  the 
tailings  would  not  continue  to  be 
dispersed  by  wind,  water,  or  man. 
Radiation  levels  at  and  nearby  the 
Grand  Junction  site  also  would  continue 
to  exceed  the  EPA  standards  and 
contamination  of  the  environment  would 
continue. 

In  comparing  relocation  to  the  Cheney 
Reservoir  site  with  stabilization  on  site, 
the  EIS  indicates  that  relocation  would 
result  in  an  increase  in  short-term  (i.e., 
during  remedial  action)  environmental 
impacts  beyond  those  identified  for 
stabilization  on  the  Grand  Junction  site. 
These  impacts  include  health  effects  to 
the  remedial  action  worker,  particulate 
and  combustion  emissions,  and 
vehicular  traffic  injuries. 

However,  also  as  indicated  in  the  EIS, 
relocation  will  provide  long-term 


environmental  benefits  in  a  cost- 
effective  manner  and  assure  total 
compliance  with  the  EPA  standards.  For 
example,  health  effects  over  1000  years 
will  be  much  lower  if  tailings  are 
disposed  of  at  the  Cheney  Reservoir  site 
compared  to  the  no  action  alternative.  In 
addition,  the  Grand  Junction  tailings  are 
within  the  floodplain  of  the  Colorado 
River;  stabihzation  on  site  may  require 
additional  long-term  site  maintenance 
because  of  the  tailings'  proximity  to  the 
river. 

Considerations  in  the  ImplementatioD  of 
the  Decision 

The  DOE  is  aware  of  the  many 
concerns  that  have  been  expressed 
about  the  environmental  and  health 
impacts  from  the  remedial  action.  In 
implementing  its  decision,  the  DOE  will 
comply  with  applicable  Federal 
reguations  to  avoid  or  minimize  health 
and  environmental  impacts.  The 
following  monitoring  and  mitigation 
measures  will  be  employed  to  avoid  or 
minimize  impacts  during  the  remedial 
action: 

Transportation — If  truck  transport  is 
selected  through  a  competitive  bidding 
process,  the  selected  transport  route 
descried  above  (9th  Street  to  4th  Avenue 
to  U.S.  Highway  50]  will  include  a 
variety  of  safety  mitigative  measures  to 
minimize  undue  traffic  congestion, 
damage  to  road  surfaces,  and  accidents 
and  injuries.  These  measures  include 
city  street  upgrades,  air  quality 
monitoring,  construction  of  on/off  ramps 
at  key  locations,  implementation  of 
noise  management  measures, 
estabhshment  of  specified  intervals 


between  trucks,  relocation  of  the  food 
distribution  center,  routine  truck 
inspections,  placement  of  additional 
traffic  signs,  regular  safety  training 
sessions  for  truck  drivers  formal 
emergency  response  procedures,  and  the 
restriction  of  hauling  activities  to 
daylight  hours. 

If  the  truck/train  option  is  selected, 
other  mitigative  measures  will  be 
implemented  including  training  classes, 
establishment  of  emergency  response 
procedures,  rail  upgrades,  highway 
widening  to  channel  traffic  at 
Whitewater  and  Cheney  Reservoir,  air 
quality  monitoring,  implementation  of 
noise  management  procedures,  routine 
safety  inspections,  and  for  the  truck 
portion,  hauling  will  be  restricted  to 
daylight  hours  with  minimum  specified 
intervals  between  trucks. 

Radiation  release — The  release  of 
contaminated  particulates  will  be 
reduced  by  dampening  contaminated 
materials  with  water  and/or  dust 
suppressants,  by  stopping  contaminated 
material-handling  operations  during 
adverse  wheather  conditions,  and  by 
using  trucks  or  railcars  with  tight-fitting 
seals,  covers  and/or  chemical 
surfactants.  Both  processing  and 
disposal  sites  will  be  shut  down  during 
the  winter  months. 

The  inadvertent  off-site  transportation 
of  radioactively  contaminated  material 
will  be  prevented  by  the  use  of 
decontamination  facilities  (e.g.,  truck 
and/or  railcar  wash  stations]  to  clean 
vehicles  before  leaving  the  sites.  On  the 
Grand  Junction  site,  waste-water 
streams  will  be  monitored  and  treated 
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as  necessary  to  meet  permit 
requirements  before  off-site  disposal; 
disturbed  areas  (Grand  Junction  and 
Cheney  Reservoir  sites)  will  be  isolated 
from  surface-water  systems  by  erosion 
control  methods. 

Human  exposure  to  residual 
radioactive  materials  will  be  reduced  by 
restricting  access,  and  by  providing  the 
monitoring  and  protective  equipment 
and  training  programs  necessary  for  use 
by  remedial  action  workers.  An 
extensive  environmental  monitoring 
program  will  be  implemented  during 
remedial  action  to  monitor  radon  and 
particulates  in  air. 

Air  emissions — Construction  areas 
and  roads  will  be  sprayed  as  required 
during  the  remedial  action  period  with 
water  and/or  a  dust  suppressant. 
Contaminated  material  will  be 
transported  in  covered  vehicles.  Tailings 
will  not  be  transported,  spread,  or 
otherwise  disrupted  during  adverse 
weather  conditions  in  compliance  with 
applicable  regulations. 

Water  contamination — To  minimize 
impact  during  a  flood  the  excavation 
will  be  performed  to  minimize  the 
exposure  of  contaminated  material  to 
surface  water  by  the  installation  of 
protective  dikes  to  isolate  the  material 
from  surface-water  systems.  The 
construction  of  retention  basins  will 
permit  the  excavated  area  to  be 
dewatered  and  will  allow  collection  and 
evaporation  of  waste  water  resulting 
from  washing  vehicles  and  equipment. 
All  effluent  water  will  be  monitored  and 
evaporated  or  treated  before  release. 
The  sediment  from  the  retention  basins 
will  be  buried  in  the  disposal  cell  at  the 
Cheney  Reservior  site. 

Water  use — Sufficient  water  for  use  at 
the  Cheney  Reservior  site  will  not  be 
available  from  an  on-site  well(s). 
Preliminary  dischai^  test  results  from 
the  exploratory  production  well  indicate 
that  18  gallons  per  minute  may  be 
produced  from  the  Entrada  and  Wingate 
Sandstone  at  a  depth  of  1521  to  1760  feet 
below  land  surface.  The  method  of 
obtaining  water  for  construction  at  the 
Cheney  Reservoir  site  is  a  design 
decision  that  will  be  made  by  the 
Remedial  Action  Subcontractor.  Water 
may  be  trucked  to  the  site  from  a 
commercial  water  source  or  piped  to  the 
site  from  the  nearby  public  water  supply 
pipeline.  Since  the  impacts  analyses  are 
conservative  and  represent  a  reasonable 
upper  limit  of  their  severity,  additional 
water  truck  trips  are  within  the  range  of 
impacts  predicted  in  the  EIS.  Assuming 
that  50  percent  of  the  water  needs 
(36,274,000  gallons)  would  be  delivered 
from  Grand  Junction  to  the  Cheney 
Reservoir  site  (36  miles  round  trip)  by 
water  trucks  (4000-gallon  capacity),  ^e 


total  miles  fravelled  (326,466  miles)  is 
only  3.4  percent  of  the  total  vehicle 
miles  travelled  as  estimated  in  the  EIS. 
Since  a  commercial  water  source  is 
available  in  Whitewater  (14  miles  round 
trip],  it  is  clear  that  the  analyses  of  the 
EIS  are  representative  of  the  "all-water- 
truck  scenario." 

Cultural  resources — As  noted  in  the 
EIS,  four  lithic  scatters  that  require 
additional  data  to  determine  their 
eligibility  to  the  National  Register  of 
Historic  Places  (NRHP)  are  present  in 
the  former  withdrawal  area.  In  addition, 
portions  of  the  amended  withdrawal 
area  and  the  access  road  have  not  yet 
been  surveyed  for  cultural  resources. 
Therefore,  p.-ior  to  remedial  action,  a 
Class  III  survey  and  additional  testing  of 
the  lithic  scatters  will  be  conducted.  If 
the  resources  are  determined  to  be 
eligible  to  the  NRHP  and  would  be 
affected  by  the  remedial  action,  a  data 
recovery  plan  will  be  designed  and 
implemented  in  consultation  with  the 
State  Historic  Preservation  Office  and 
the  BLM. 

Threatened  and  endangered  species — 
Pursuant  to  section  7  of  the  Endangered 
Species  Act  and  as  indicated  in  the  EIS, 
the  DOE  has  prepared  biological 
assessments  for  remedial  actions  at  the 
Cheney  Reservoir  and  Grand  Junction 
sites.  The  U.S.  Fish  and  Wildlife  Service 
(USFWS)  has  issued  a  final  biological 
opinion.  Based  on  the  analyses  in  the 
EIS  and  through  consultation  with  the 
USFWS,  the  remaining  issues  of  concern 
are  the  low  potential  that  the  black- 
footed  ferret  occurs  on  the  Cheney 
Reservoir  site  and  potential  impacts  to 
the  Colorado  squawfish.  In  response  to 
these  concerns,  the  DOE  established  an 
interagency  agreement  with  the  USFWS 
to  conduct  spotlight  surveys  during  the 
summer  of  1987,  prior  to  remedial  action, 
to  ascertain  the  presence  of  the  ferret. 
The  surveys  found  no  ferrets  in  the  area 
of  interest.  In  addition,  the  DOE  will  not 
work  in  the  Colorado  River  from  July  1 
through  September  30,  and  will  avoid 
use  of  Colorado  River  water  at  the 
Grand  Junction  site. 

Floodplains/wetlands — As  shovra  in 
the  floodplain  and  wetland  assessment, 
limited  remedial  actions  would  take 
place  within  the  100-year  floodplain  of 
the  Colorado  River  and  in  the  wetlands 
along  the  river.  Pursuant  to  Executive 
Orders  11988  and  11990  ,  and  10  CFR 
Part  1022.  the  DOE  published  a 
Statement  of  Findings  in  the  final  EIS 
(Appendix  G).  Remedial  actions  will  be 
conducted  in  compliance  with 
applicable  permits  and  will  incorporate 
mitigative  measures  to  reduce  impacts, 
including  excavation  during  low  flow, 
rapid  initiation  of  revegetation  efforts. 


use  of  sediment  control  techniques,  and 
others. 

Details  of  the  monitoring  plans  and 
mitigative  measures  specified  above  will 
be  contained  in  several  docimients 
scheduled  to  be  prepared  prior  to 
remedial  action.  These  documents 
include  the  Remedial  Action  Plan 
(containing  the  final  design  and 
specifications),  the  UMTRA  Project 
Environmental  Health,  and  Safety  Plan, 
and  other  measures  that  the  DOE  and 
the  state  of  Colorado  deem  appropriate 
pursuant  to  the  Cooperative  Agreement. 

Conclusion 

After  consideration  of  all  ren.sonable 
project  alternatives,  the  DOE  has 
decided  to  relocate  the  residual 
radioactive  materials  from  the  Grand 
Junction  site  to  the  Cheney  Reservoir 
site  for  long-term  stabilization  and 
control  in  compliance  with  the  EPA 
standards. 

issued  in  Washington,  DC,  on  August  4. 
1988. 

Theodore ).  Gairish. 

Assistant  Secretary  for  Nuclear  Energy . 
[PR  Doc.  88-19842  Filed  8-30-88:  6:45  ami 

BILUNG  COOE  M5(M)1-M 


Office  of  Energy  Research 

Proposed  EstaMishment  of  a  Federally 
Funded  Research  and  Development 
Center;  Inhalation  Toxicology 
Research  Institute,  Albuquerque,  NM 

AGENCY:  Department  of  Energy. 

action:  Notice  No.  2  of  Proposed 
Establishment  of  a  Federally  Funded 
Research  and  Development  Center 
(FFRDC). 

summary:  In  accordance  with 
paragraph  6.b.(2)  of  Office  of  Federal 
Procurement  Policy.  Policy  Letter  No. 
84-1,  the  Department  of  Energy  (DOE) 
announces  its  intention  to  establish  the 
Inhalation  Toxicology  Research  Institute 
(ITRI)  located  in  Albuquerque,  New 
Mexico,  as  an  FFRDC.  Early  programs  at 
ITRI  concentrated  on  the  study  of 
radionuclide  toxicity  problems 
associated  with  the  development, 
manufacture,  testing  and  potential  use  of 
nuclear  weapons,  particularly  the  study 
of  inhaled  fission  products.  Today,  the 
programs  at  ITRI  include:  (1)  The 
physical  and  chemical  characterization 
of  airborne  toxicants;  (2)  the  disposition 
of  inhaled  materials  within  the  body;  (3) 
development  of  improved  understanding 
of  dose-response  relationships  for 
inhaled  radionuclides;  (4)  studies  of 
dose-response  relationships  for  inhaled 
chemical  toxicants;  (5)  studies  on  human 
health  risks  from  combined  exposure  to 
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radiation  sources  and  industrial 
chemicals;  and  (6)  studies  on  the 
biological  factors  that  influence 
responses  to  inhaled  materials. 

The  nature  of  the  research  requires 
specialized  facilities  to  conduct  the 
integrated  program  of  inhalation 
toxicology  research  needed  to  examine 
these  issues.  The  ITRl  facilities  include 
three  major  inhalation  exposure 
laboratory  suites  designed  for  the  safe 
use  and  control  of  highly  radioactive  or 
potentially  carcinogenic  materials  as 
well  as  specialized  aerosol  research 
laboratories.  ITRl  also  has  modem 
facilities  for  the  care  and  housing  of 
10.000  contaminated  and  control 
animals,  hospital  facilities  for 
specialized  medical  evaluation  and 
treatment  of  laboratory  animals  and 
extensive  pathology  facilities.  Based 
upon  the  long-term,  multidisciplinary 
research  programs  of  this  laboratory 
which  are  supportive  of  DOE's  mission, 
the  Department  has  determined  that 
ITRl  should  be  designated  as  an  FFRDC. 
date:  Any  comments  on  this  proposed 
action  must  be  received  on  or  before 
September  30. 1968. 
AOOftESS:  Comments  should  be 
addressed  to  Kristine  Forsberg.  Deputy 
Director.  AcquisiHon  and  Assistance 
Management.  Office  of  Energy  Research. 
ER-64.  U.S.  Department  of  Energy, 
Washington.  D.C.  20545. 

issued  in  Washington.  DC.  on  August  24, 
19B8. 

David  Nelson. 

Executive  Director,  Office  of  Energy 

Research. 

[FR  Doc.  88-19843  Filed  8-30-«8;  8:45  am] 

BILLING  CODE  M5(M)1-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP88-141-003] 

East  Tennessee  Natural  Gas  Co.;  Filing 

August  26, 1968. 

Take  notice  that  on  August  17, 1988, 
East  Tennessee  Natural  Gas  Company 
[East  Tennessee)  filed  certain  tariff 
sheets  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  to  be  effective  June  1, 
1988. 

East  Tennessee  states  that  the 
purpose  of  this  filing  changes  the 
effective  date  of  the  tariff  sheets  from 
July  1, 1988  to  June  1, 1988  and  requests 
that  this  filing  replace  the  filing 
previously  made  on  July  29, 1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 


DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1988)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  2, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cuhell. 
Acting  Secretary. 
[FR  Doc.  88-19799  Filed  8-30-86,  8:45  am] 

BILLINO  CODE  6717-01-M 


[Doclcct  Na  RP  <8-232-000] 

Phinips  Gas  Pipeline  Co,;  Proposed 
Changes  In  Rates  and  Charges 

August  25, 1988. 

Take  notice  that  on  August  18, 1988. 
Phillips  Gas  Pipeline  Company  ("PGPL") 
filed,  pursuant  to  section  4  of  the 
Natural  Gas  Act  and  S  154.63  of  the 
Federal  Energy  Regulatory 
Commission's  ("Commission") 
regulations,  a  Notice  of  Proposed 
Changes  in  Rates  and  Charges,  a  Third 
Revised  Sheet  No.  6  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1  and 
supporting  documentation.  The 
proposed  effective  date  of  the  revised 
tariff  sheet  is  the  above  stated  date  of 
filing. 

PGPL  states  that  the  sole  purpose  of 
this  filing  is  to  decrease  PGPL's  firm  and 
interruptible  transportation  rates  to 
reflect  a  change  in  its  depreciation  and 
amortization  rate  from  four  percent  (4%) 
per  year  to  two  and  one-half  percent 
(2.5%)  per  year.  PGPL  states  that  this 
decrease  is  justified  by  the  unique 
nature  of  its  pipehne  and  by  the  fact  that 
due  to  market  conditions  its 
transportation  services  rates  must  be 
discounted  substantially  below  present 
maximum  rates.  PGPL  further  requests 
that  the  change  in  depreciation  and 
amortization  be  allowed  to  become 
effective  as  of  January  1, 1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedue  [18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
1, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casbell, 
Acting  Secretary. 
[FR  Doc.  88-19800  Filed  8-30-88;  8:45  am] 

WLUNO  CODE  (TIT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3438-3] 

Calif  omia  State  Motor  Vehicte 
Pollution  Control  Standards; 
Opportunity  for  Public  Hearing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  an  opportunity  for 
public  hearing. 

SUMMARY:  The  California  Air  Resources 
Board  (CARB)  has  notified  EPA  that  it 
has  amended  its  emission  standards  and 
test  procedures  to  establish  certification 
procedures  for  1975  and  later  model 
year  used  (two  model  years  old  or  older) 
imported  nonconforming  passenger  cars, 
light-duty  trucks  and  medium-duty 
vehicles  (hereinafter  "vehicles")  which 
have  been  modified  to  conform  to  U.S. 
Federal  emission  standards.  California 
has  requested  that  EPA  grant  a  waiver 
of  Federal  preemption  for  these 
amendments  pursuant  to  section  209(b) 
of  the  Clean  Air  Act  (Act),  42  U.S.C. 
7543(b).  This  notice  announces  that  EPA 
has  tentatively  scheduled  a  public 
hearing  for  September  30, 1988,  to 
consider  CARB's  request  and  to  hear 
comments  from  interested  parties 
regarding  CARB's  amendments.  Any 
party  desiring  to  present  oral  testimony 
for  the  record  at  the  public  hearing, 
instead  of,  or  in  addition  to  presenting 
written  comments,  must  notify  EPA  by 
September  20, 1988.  if  no  party  informs 
EPA  that  it  wishes  to  testify  on  these 
certification  procedures  for  used 
modified  imported  vehicles,  no  hearing 
will  be  held  and  EPA  will  consider 
CARB's  request  based  on  wTitten 
submissions  to  the  record. 

It  should  be  noted  that  these 
amendments  are  in  addition  to 
California's  certification  procedures  for 
new  modified  imported  vehicles  (less 
than  two  years  old)  for  which  a  waiver 
has  already  been  granted  (See  Docket 
EN-86-15).  Therefore,  parties  wi.'hing  to 
comment  should  confine  the  scope  of 
their  comments  to  issues  pertairr.ng  to 
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the  certification  procedures  for  used 
modified  imported  vehicles. 
DATES:  EPA  will  hold  a  public  hearing 
on  September  30, 1988.  beginning  at  9:00 
a.m.,  if  any  party  notices  EPA  by 
September  20. 1988,  that  it  wishes  to 
present  oral  testimony  regarding 
CARB's  request.  Any  party  may  submit 
written  comments  regarding  CARB's 
request  by  October  31, 1988. 
ADDRESSES:  EPA  will  hold  the  public 
hearing  announced  in  this  notice  at:  U.S. 
Environmental  Protection  Agency, 
Regional  Office  (Region  IX),  215  Fremont 
Street,  San  Francisco,  California.  For  the 
name  of  the  hearing  room  in  the 
Regional  Office  contact  Ms.  Joan  Baxter, 
Attorney/Advisor.  U.S.  Environmental 
Protection  Agency,  (EN-340-F),  401  M 
Street  SW.,  Washmgton,  DC  20460,  (202) 
382-2522.  Parties  wishing  to  present  oral 
testimony  at  the  public  hearing  should 
notify  in  writing  Charles  N.  Freed, 
Director.  Manufacturers  Operations 
Division  at  the  same  address.  Any  party 
may  also  submit  written  comments 
regarding  the  waiver  request  in 
duplicate  to  U.S.  Environmental 
Protection  Agency,  Central  Docket 
Section,  to  the  attention  of  Docket  EN- 
88-08,  LE-131,  Room  4,  South 
Conference  Center,  Waterside  Mall,  401 
M  Street  SW..  Washington.  DC  20460. 
Copies  of  material  relevant  to  the 
waiver  request  (Docket  EN-88-08)  will 
be  available  for  public  inspection  during 
normal  working  hours  (8:00  a.m.  to  3:30 
p.m.,  Monday  through  Friday)  at  the 
same  docket  address  noted  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joan  S.  Baxter,  Attorney/Advisor, 
Manufacturer  Operations  Division  (EN- 
340-F),  U.S.  Environmental  Protection 
Agency,  Washington,  DC  20460. 
Telephone:  (202j  382-2522. 
SUPmJEMENTARY  INFORMATION: 

I.  Background  and  Discussion 

Section  209(a)  of  the  Act  as  amended, 
42  U.S.C.  7543(a),  provides  in  part:  "No 
state  or  any  pohtical  subdivision  thereof 
shall  adopt  or  attempt  to  enforce  any 
standard  relating  to  the  control  of 
emissions  from  new  motor  vehicles  or 
new  motor  vehicle  engines  subject  to 
this  part  *  •  *  [or]  require  certification, 
inspection,  or  any  other  approval 
relating  to  the  control  of  emissions  as 
condition  precedent  *  *  *  to  the  initial 
retail  sale,  titling  (if  any),  or  registration 
of  such  motor  vehicle,  motor  vehicle 
engine,  or  equipment." 

Section  209(6)  of  the  Act  requires  the 
Administrator,  after  notice  and 
opportunity  for  public  hearing,  to  waive 
application  of  the  prohibitions  of  section 
209(a)  for  California  "if  the  State 
determines  that  [it]  *  •  *  standards  will 


be,  in  the  aggregate,  at  least  as 
protective  of  public  health  and  welfare 
as  applicable  Federal  standards.  No 
such  waiver  shall  be  granted  if  the 
Administrator  finds  that — (A)  the 
determination  of  the  State  is  arbitrary 
and  capricious,  (B)  [California]  does  not 
need  such  *  *  *  standards  to  meet 
compelling  and  extraordinary 
conditions,  or  (C)  [its]  standards  and 
accompanuing  enforcement  procedures 
are  not  consistent  with  section  202(a)  of 
[the  Act]." 

Once  California  has  received  a  waiver 
of  the  application  of  the  prohibitions  of 
section  209(a)  for  its  standards  and 
enrforcement  procedures  for  a  class  of 
vehicles,  it  may  adopt  other  conditions 
precedent  to  initial  retail  sale,  titling  or 
registration  of  the  subject  class  vehicles 
without  the  necessity  of  receiving  a 
further  waiver  of  Federal  preemption. 

By  letter  dated  August  5, 1987,  CARB 
submitted  to  EPA  a  request  for  waiver  of 
Federal  preemption  for  certain 
amendments  to  its  emission  standards 
and  test  procedures.  These  amendments 
provide  for  the  certification  of  used  (two 
model  years  old  or  older)  modified 
imported  vehicles.  The  amendments 
establish  a  new  program  with  two 
distinct  elements:  (1)  Certification 
requirements  and  procedures  for  used 
imported  vehicles;  and  (2)  licensing  and 
enforcement  provisions  applicable  to 
vehicle  emission  test  laboratories. 

The  certification  procedures  provide 
that  only  modiHers  registered  as 
California  automotive  repair  dealers 
may  apply  to  licensed  laboratories  for 
certification  of  these  vehicles.  Licensed 
laboratories  will  issue  Certificates  of 
Conformance  to  owners  of  vehicles 
meeting  the  certification  requirements. 
The  hcensed  laboratory  will  be 
responsible  for  determining  whether  the 
vehicle  meets  the  emission  standards, 
complies  with  fill  pipe  requirements,  has 
been  furnished  with  an  owner's  manual 
containing  maintenance  instructions  for 
the  newly  modified  vehicles,  complies 
with  California's  tune-up  label 
specifications  and  has  tamper-resistant 
idle  mixture  adjustments.  "The 
certificate,  which  will  contain 
information  about  applicable  standards, 
test  results  and  the  modifier,  will  then 
be  used  by  the  vehicle  owner  to  register 
the  vehicle. 

The  emission  standards  applicable  to 
used  modifier-certified  motor  vehicles 
will  be  the  California  new  vehicle 
exhaust  and  evaporative  emission 
standards  for  the  model  year  of  the 
vehicle.  No  deterioration  factor  will  be 
applied  and  the  vehicle  will  have  to 
meet  the  standards  regardless  of 
mileage. 


Under  CARB's  licensing  requirements, 
laboratories  are  required  to: 

1.  Submit  to  random  inspections  of  the 
test  facility  and  any  vehicle  on  the 
premises; 

2.  Keep  records  for  both  testing  and 
quality  control; 

3.  Agree  to  perform  correlation  testing 
at  the  CARB's  request;  and 

4.  Agree  to  hold  each  vehicle  for  up  to 
five  calendar  days  for  inspection  and 
testing. 

In  addition,  there  are  provisions  for 
suspending  or  revoking  licenses, 
confirmatory  testing  by  the  CARB  and 
collection  of  fees  for  issuing  certificates 
and  licensing. 

CaUfomia  has  stated  in  its  August  5, 
1987,  letter  that  it  has  determined  that 
its  amended  standards  are,  in  the 
aggregate,  at  least  as  protective  of  the 
public  health  and  welfare  as  the 
applicable  Federal  standards  and  that 
this  determination  is  not  arbitrary  or 
capricious.  Further,  California  states 
that  it  continues  to  need  its  standards  to 
meet  compelling  and  extraordinary 
conditions.  Finally,  California  states  that 
these  amendments  are  not  inconsistent 
with  section  202(a)  of  the  Act,  since  the 
procedures  are  technologically  feasible 
given  the  available  lead  time  and  they 
do  not  impose  certification  requirements 
such  that  manufacturers  would  be 
unable  to  meet  the  two  sets  of 
requirements  with  the  same  test  vehicle. 

California's  request  will  be  considered 
according  to  the  requirements  for  a  full 
waiver  determination,  and  therefore  an 
opportunity  for  a  hearing  is  being 
provided  to  consider  comments  from 
interested  parties.  Any  party  wishing  to 
present  testimony  at  the  hearing  should 
address  the  following  issues: 

(1)  Whether  or  not  California's 
determination  that  the  amended 
standards  are  at  least  as  protective  of 
public  health  and  welfare  as  applicable 
Federal  standards  is  arbitrary  and 
capricious; 

(2)  Whether  or  not  California's  needs 
its  standards  to  meet  compelling  and 
extraordinary  conditions;  and 

(3)  Whether  or  not  California 
standards  and  accompanying 
enforcement  procedures  are  consistent 
with  section  202(a]  of  the  Act. 

II.  Procedures  for  Public  Participation 

If  the  scheduled  hearing  takes  place,  it 
will  provide  an  opportunity  for 
interested  parties  to  state  orally  their 
views  or  arguments  or  to  provide 
pertinent  information  concerning  the 
amendments  at  issue.  Any  party 
desiring  to  make  an  oral  statement 
should  file  ten  (10)  copies  of  its 
proposed  testimony  and  other  relevant 
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material  along  with  its  request  for  a 
hearing  with  the  Director  of  EPA's 
Manufacturers  Operations  Division  at 
the  Director's  address  listed  above  not 
later  than  September  20. 1988.  In 
addition,  the  party  should  submit  25 
copies,  if  feasible,  of  the  planned 
statement  to  the  Presiding  Officer  at  the 
time  of  the  hearing. 

If  EPA  does  hold  the  hearing,  the 
Agency  will  make  a  verbatim  record  of 
the  proceedings.  Interested  persons  may 
arrange  with  the  reporter  at  the  hearing 
to  obtain  a  copy  of  the  transcript  at  their 
own  expense.  EPA  will  base  its 
determination  with  regard  to  CARB's 
request  on  the  record  of  the  public 
hearing,  if  any,  and  on  any  other 
relevant  written  submissions  and  other 
pertinent  information.  This  information 
will  be  available  for  public  inspection  at 
the  EPA  Central  Docket  Section. 

DalpH:  A  jgusf  24, 1988. 

Richard  Wilson, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  88-19797  Filed  8-30-88;  8:45  amj 

BILLMQ  CODE  6S60-SD-M 


lOPP-240082;  FRL-3435] 

State  Registration  of  Pesticides 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  received  notices  of 
registration  of  pesticides  to  meet  special 
local  needs  under  section  24(c)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended, 
from  26  States.  A  registration  issued 
under  this  section  of  FIFRA  shall  not  be 
effective  for  more  than  90  days  if  the 
Administrator  disapproves  the 
registration  or  finds  it  to  be  invalid 
within  that  period.  If  the  Administrator 
disapproves  a  registration  or  finds  it  to 
be  invalid  after  90  days,  a  notice  giving 
that  information  will  be  published  in  the 
Federal  Register. 

DATE:  The  last  entry  for  each  item  is  the 
date  the  State  registration  of  that 
product  became  effective. 
FOR  FimTHER  INFORMATION  CONTACT: 
Owen  F.  Beeder,  Registration  Division 
(TS-766C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St..  SW.,  Washington,  DC.  Office 
location  and  telephone  number  Rm. 
716A,  CM  #2, 1921  Jefferson  Davis 
Highway,  Ariington,  VA,  (703)-557-7893. 
SUPPLEMENTARY  INFORMATION:  This 
notice  only  lists  the  section  24(c) 
applications  submitted  to  the  Agency. 
The  Agency  has  90  days  to  approve  or 
disapprove  each  application  listed  in 


this  notice.  Applications  that  are  not 
approved  are  returned  to  the 
appropriate  State  for  action.  Most  of  the 
registrations  listed  below  were  received 
by  the  EPA  in  May  and  June  of  1988. 
Receipts  of  State  registrations  will  be 
published  periodically.  Of  the  following 
registrations,  none  involve  a  changed- 
used  pattern  (CUP).  The  term  "changed- 
use  pattern"  is  defined  in  40  CFR 
162.3(k)  as  a  significant  change  from  a 
use  pattern  approved  in  connection  with 
the  registration  of  a  pesticide  product. 
Examples  of  significant  changes  include, 
but  are  not  limited  to,  changes  from  a 
nonfood  to  food  use,  outdoor  to  indoor 
use,  ground  to  aerial  application, 
terrestrial  to  aquatic  use,  and 
nondomestic  to  domestic  use. 

Alabama 

EPA  SLNNo.  AZ  38  0003.  FMC  Corp. 
Agricultural  Chemical  Group. 
Registration  is  for  Furadan  4F 
Insecticide-Nematicide  to  be  used  on 
grain  sorghum  to  control  chinch  bugs. 
June  10, 1988. 

Arizona 

EPA  SLNNo.  AZ  88  0010.  Rohm  and 
Haas  Co.  Registration  is  for  Kelthane  35 
Agricultural  Miticide  to  be  used  on 
cantaloupes,  cucumbers,  melons, 
pumpkins,  squash  and  watermelons. 
may  17, 1988. 

EPA  SLNNo.  AZ 88  0011.  Gowan  Co. 
Registration  is  for  Gowan  Methyl 
Parathion  7.5  to  be  used  on  Bermuda 
grass  seed  crop  to  control  thrips  and 
flugorids.  May  19, 1988. 

EPA  SLNNo.  AZ  88 0012.  Merrill 
Farms  dba  Yuma  Farming  Co. 
Registration  is  for  Prokil  Ethyl-Methyl 
Parathion  6-3E  to  be  used  on  Chinese 
cabbage  to  control  aphids.  June  21, 1988. 

EPA  SLNNo.  AZ 88 0013.  Insecta 
Paint,  Inc.  Registration  is  for  Insecta  to 
be  used  on  sewer  manholes  to  control 
cockroaches  and  spiders.  June  1, 1988. 

EPA  SLNNo.  AZ 88  0014.  Uniroyal 
Chemcial  Co.,  Inc.  Registration  is  for 
Dimlin-2F  to  be  used  on  cotton  to 
control  boll  weevils.  June  3, 1988. 

EPA  SLNNo.  AZ  88 0015.  Merrill 
Farms  dba  Yuma  Farming  Co. 
Registration  is  for  Manzate  D  to  be  used 
on  Chinese  cabbage  to  control  downy 
mildew.  June  21, 1988. 

EPA  SLNNo.  AZ  88  0016.  Merrill 
Farms  dba  Yuma  Farming  Co. 
Registration  is  for  Prokil  Methyl 
Parathion  5  to  be  used  on  Chinese 
cabbage  to  control  aphids.  June  21, 1988. 

EPA  SLN  No.  AZ  88  0017.  Merrill 
Farms  dba  Yuma  Farmmg  Co. 
Registration  is  for  D-Z-H  Ciba-Geigy 
Diazinon  SOW  to  be  used  on  Chinese 
cabbage  to  control  aphids.  June  21, 198a 


California 

EPA  SLNNo.  CA  88  0012.  Uniroyal 
Chemical  Co.,  Inc.  Registration  is  for 
Omite-6  to  be  used  on  pear  and  apple 
orchard  fioors  to  control  spider  mitps 
and  weeds.  June  8, 1988. 

Connecticut 

EPA  SLNNo.  CT 88  0006.  UAP  Special 
Products.  Registration  is  for  Fenvalerale 
Concentrate  2357  to  be  used  on  Taxus 
species  to  control  adult  black  vine 
weevils.  June  2, 1988. 

EPA  SLN  .Wo.  CT  88  00007.  CT 
Agricultural  Experiment  Station. 
Registration  is  tor  Menthol  to  be  used  on 
honey  bee  colonies  to  to  control  tracheal 
mites.  June  22, 1988. 

Georgia 

EPA  SLNNo.  GA  88  0004.  Chevron 
Chemical  Co.  Registration  is  for  Orthene 
75S  Soluble  Powder  to  be  used  on 
southern  pine  seed  orchards  to  control 
thrips,  rx)neworms,  coneborers,  and 
seedbugs.  June  17, 1988. 

Florida 

EPA  SLNNo.  FL  88  0005.  E.I.  du  Pont 
de  .Nemours  &  Co.,  Inc.  Registration  is 
for  Du  Pont  Lannate  Insecticide  to  be 
used  on  Chinese  broccoli  to  control 
cabbage  loopcrs,  imported 
cabbageworms,  and  diamond  back 
moths.  June  15, 1988. 

Idaho 

EPA  SLN  No.  ID  88  0005.  BASF  Corp. 
Chemicals  Div.  Registration  is  for  Poast 
Herbicide  to  be  used  on  selective  broad 
spectrum  for  postemergence  control  of 
certain  grasses.  June  10. 1988. 

Indiana 

EPA  SLNNo.  IN 88 0001.  Dow 
Chemical  Co.,  Inc.  Registration  is  for 
Dow  Antimicrobial  to  be  used  on 
publicly  owned  treatment  work  to 
control  bacteria,  fecal  coliform  bacteria, 
fungi,  and  yeasts.  May  15, 1988. 

EPA  SLNNo.  IN 88 0002.  Pennwalt 
Corp.  Registration  is  for  Penncap-M 
Microencapsulated  Insecticide  to  be 
used  on  field  corn  to  control  stink  bugs. 
April  20, 1988. 

EPA  SLNNo.  IN 88  0003.  Uniroyal 
Chemical  Co.,  Inc.  Registration  is  for 
Omite  BE  to  be  used  on  apples  to  ccntro! 
mites.  May  27, 1988. 

Maine 

EPA  SLNNo.  ME 88 0002.  Sandoz 
Corp  Protection  Co.  Registration  is  for 
Trident  Biological  Insecticide  to  be  used 
on  potatoes  to  control  Colorado  potato 
beetles.  June  15, 1988. 
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Michigan 

EPA  SLNNo.  MI  83  0004.  Gustafson. 
Inc.  Registration  is  for  Gustafson  Thiram 
50  WP  Dyed  to  be  used  on  onion  seed  to 
control  smut.  May  17. 1988. 

EPA  SLNNo.  MI 88  0005.  Gustafson. 
Inc.  Registration  is  for  Pennwalt  Topsin 
M  70%  WP  to  be  used  on  dry  edible 
beans  to  control  anthracnose.  May  17. 
1988. 

EPA  SLNNo.  MI 88  0006.  Michigan 
Dept.  of  Agriculture.  Pesticide  and  Plant 
Pest  Management  Div.  Registration  is  for 
Menthol  to  be  used  on  honey  bee 
colonies  to  control  tracheal  mites.  May 
23. 198& 

EPA  SLNNo.  MI 88  0007.  Gustafson 
Inc.  Registration  is  for  Gustafson  Thiram 
50  WP  Dyed  to  be  used  on  onion  seed  to 
control  smut.  May  17. 1988. 

Minnesota 

EPA  SLNNo.  MN 88  0001. 
Metropolitan  Mosquito  Control  District. 
St.  Paul.  Registration  is  for  Zoecon 
Altosid  Liquid  Larvicide  Mosquito 
Growth  Regulator  to  be  used  on  field 
sites  as  larvacide  growth  regulator  for 
control  of  mosquitos.  June  30, 1988. 

Mississ^ipi 

EPA  SLNNo.  MS  88  0004.  Mobay 
Corp.  Agricultiu-al  Chemicals  Div. 
Registration  is  for  Guthion  35%  Wettable 
Powder  to  be  used  on  southern  pine 
orchards  to  control  coneworms  and 
seedworms.  April  26, 1988. 

EPA  SLNNo.  MS  88 0005.  Ciba-Geigy 
Corp.,  Agricultural  Division.  Registration 
is  for  D-2^N  Diazinon  SOW  Insecticide 
to  be  used  on  nursery  stock,  including 
nonbearing  fruits  and  nuts,  to  control 
Are  ants.  May  23. 1988. 

EPA  SLNNo.  MS  88 0006.  Ciba-Geigy 
Corp..  Agricultural  Division.  Registration 
is  for  D-Z-N  Diazinon  AG500  to  be  used 
on  nursery  stock  to  control  imported  fire 
ants.  May  23. 1988. 

Montana 

EPA  SLNNo.  MT 88  0004.  Rohm  and 
Haas  Co.  Registration  is  for  Kerb  SOW 
Herbicide  to  be  used  on  seeded  lettuce 
for  preemergence  control  of  certain 
grasses  and  annual  broadleaf  weeds. 
April  18. 1988. 

Nebraska 

EPA  SLNNo.  NE 88  0002.  Elanco 
Products  Co.  Registration  is  for  Treflan 
EC,  Treflan  5,  and  Treflan  M.T.F.  to  be 
used  on  crambe  (for  seed  production 
only)  to  control  weeds.  April  28, 1988. 

EPA  SLNNo.  NE 88  0004.  Mobay 
Corp.  Agricultural  Chemicals  Div. 
Registration  is  for  Furdan  4F  to  be  used 
on  grain  sorghum  to  control  chinchbugs 
and  greenbugs.  June  16, 1988. 


Nevada 

EPA  SLNNo.  NV 88  0002.  Sandoz 
Corp  Protection  Co.  Registration  is  for 
Spur  22  EW  Insecticide  to  be  used  on 
alfalfa  to  control  aphids  and  lygus.  April 
26. 1988. 

EPA  SLNNo.  NV 88  0003.  Fairfield 
American  Corp.  Registration  is  for 
Permanone  40%  EC  to  be  used  on  rodent 
nesting  and  bedding  materials  to  control 
fleas  and  other  ectoparasites  associated 
with  squirrels  and  mice.  May  13. 1988. 

EPA  SLNNo.  NV 88  0004.  Fairfield 
American  Corp.  Registration  is  for 
Pyrenone  (4-0.05)  and  Permanone  0.5 
Dust  to  be  used  on  rodent  burrow 
openings  to  control  fleas  and  other 
ectoparasites  associated  with  squirrels 
and  mice.  May  16, 1988. 

EPA  SLNNa  NV  88  0005.  Fairfield 
American  Corp.  Registration  is  for 
Permanone  Pyrenone  Liquid  Dust  to  be 
used  on  rodent  burrow  openings  to 
control  fleas  and  other  ectoparasites 
associated  with  squirrels  and  mice.  May 
16, 1988. 

EPA  SLNNo.  NV 88  0006.  An-Tech 
International  Livestock  Products,  Inc. 
Registration  is  for  Turbo  Insecticidal  Ear 
Tags  to  be  used  on  beef  and 
nonlactating  dairy  cattle  to  control  horn 
flies.  May  18, 1988. 

New  Jersey 

EPA  SLNNo.  NJ 880001.  Dow 
Chemical  Co.  Registration  is  for  Lorsban 
4E  Insecticide  to  be  used  on  cranberries 
to  control  various  insects.  April  28, 1988. 

New  Mexico 

EPA  SLNNo.  NM 88  0002.  U.S.  Dept. 
of  Agriculture,  Animal  and  Plant  Health 
Inspection  Service.  Registration  is  for 
Compound  DRC-1339  98%  Concentrate 
10%  Solution  to  be  used  on  livestock  and 
crops  to  control  ravens.  April  19, 1988. 

EPA  SLNNo.  NM 88  0003.  Fairfield 
American  Corp.  Registration  is  for 
Permanone  Pyrenone  Liquid  Dust  to  be 
used  on  rodent  habitats  to  control  fleas. 
May  9, 1988. 

EPA  SLNNo.  NM 88  0004.  Fairfield 
American  Corp.  Registration  is  for 
Pyrenone  (4-0.05)  Permanone  0.5  Dust  to 
be  used  on  rodent  burrow  openings  to 
control  fleas  and  other  ectoparasites 
associated  with  squirrels,  chipmunks, 
rats,  and  mice.  May  9, 1988. 

EPA  SLNNo.  NM 88 0005.  Fairfield 
American  Corp.  Registration  is  for 
Permanone  Pyrenone  Liquid  Dust  to  be 
used  on  insect-bait  tubes  to  control  fleas 
and  other  ectoparasites  associated  with 
squirrels,  chipmunk,  rats,  and  mice.  May 
9, 1988. 

North  Carolina 

EPA  SLNNo.  NC  88  0002.  Griffin 
Corp.  Registration  is  for  Linex  4L  to  be 


used  on  clary  sage  to  control  chickweed. 
April  8, 1988. 

EPA  SLNNo.  NC 88 0003.  Chevron 
Chemical  Co.  Registration  is  for  Cobra 
Herbicide  to  be  used  on  soybeans  to 
control  Witchweed.  April  6, 1988. 

EPA  SLNNo.  NC  88  0006.  Rhone- 
Poulenc  Ag.  Co.  Registration  is  for 
Larvin  (R)  Brand  3.2  Thiodicarb 
Insecticide  to  be  used  on  soybeans  to 
control  several  pests.  June  15, 1988. 

Ohio 

EPA  SLNNo.  OH 88  0002.  ICI 
Americas,  Inc.,  Agricultural  Products. 
Registration  is  for  Gramoxone  Super 
Herbicide  to  be  used  on  lettuce  to 
control  annual  broadleaf  weeds  and 
grasses.  April  9, 1988. 

Oklahoma 

EPA  SLNNo.  OK 88 0002.  Mobay 
Corp.  Agricultural  Chem.  Div. 
Registration  is  for  Dl-Syston  8  to  be 
used  on  wheat  to  control  aphids  and 
mites.  May  16. 1988. 

EPA  SLNNo.  OK  88 0003.  FMC  Corp. 
Registration  is  for  Command  4EC 
Herbicide  to  be  used  on  soybeans  to 
control  various  weeds  and  grasses.  May 
25, 1988. 

Oregon 

EPA  SLNNo.  88  0004.  E.I.  du  Pont  de 
Nemours  &  Co.,  Inc.  Registration  is  for 
Du  Pont  Vendex  4L  Mitcide  to  be  used 
on  raspberries  to  control  two-spotted 
spider  mites.  May  12, 1988. 

EPA  SLNNo.  OR  88 0005.  E.L  du  Pont 
de  Nemours  &  Co.,  Inc.  Registration  is 
for  for  Du  Pont  Vendex  50  WP  Miticide 
to  be  used  on  raspberries  to  control  two- 
spotted  spider  mites.  May  12, 1988. 

EPA  SLNNo.  OR  88  0006.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Dimethoate  267  EC  to  be  used  on 
cherries  to  control  western  cherryfruit 
flies.  April  28, 1988. 

EPA  SLNNo.  OR  88  0008.  Uniroyal 
Chemical  Co.,  Inc.  Registration  is  for 
Omite-^E  to  be  used  under  pear  trees 
and  apple  trees  to  control  mites.  May  31, 
1988. 

EPA  SLNNo.  OR  88 0009.  Prentiss 
Drug  &  Chemical  Co.,  Inc.  Registration  is 
for  Prentox  Diazinon  AG-SOO  Insecticide 
to  be  used  on  grass  seed  fields  to  control 
cranberry  girdler.  June  22, 1988. 

Pennsylvania 

EPA  SLNNo.  PA  880002.  Sandoz 
Crop  Protection  Co.  Registration  is  for 
Trident  Biological  Insecticide  to  be  used 
on  potatoes  to  control  Colorado  potato 
beetles.  May  23, 1988. 

EPA  SLNNo.  PA  880003.  Uniroyal 
Chemical  Co.,  Inc.  Registration  is  for 
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Oinite-6E  to  be  used  on  apples  to 
control  mites.  lune  8. 1988. 

Tennessee 

EPA  SLNNo.  TN  88  0004.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Monitor  4  Spray  to  be  used  on  cotton  to 
control  aphids,  thrips,  fleahoppers,  and 
whiteflies.  April  26. 1988. 

Virginia 

EPA  SLNNo.  VA  880003.  Uniroyal 
Chemical  Co..  Inc.  Registration  is  for 
Omite  6E  to  be  used  on  apples  to  control 
European  red  and  two-spotted  spider 
mites.  May  25, 1988. 

Washington 

EPA  SLNNo.  WA  880011.  Sandoz 
Crop  Protection  Corp.  Registration  is  for 
Spur  22  EW  Insecticide  to  be  used  on 
alfalfa  grown  for  seed  only  to  control 
several  pests.  ]une  7, 1988. 

EPA  SLNNo.  WA  880012.  FMC  Corp. 
Agricultural  Chemical  Group. 
Registration  is  for  Thiodia  3  EC  to  be 
used  on  seeded  alfalfa  to  control  spotted 
alfalfa  aphids.  June  21. 1988. 

Wisconsin 

EPA  SLNNo.  WI 88  0003.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Diazionon  G-14  to  be  used  as  soil 
application  to  control  several  worms. 
May  16, 1988. 

EPA  SLNNo.  WI 88  0004.  Hopkins 
Agricultural  Chemical  Co.  Registration 
is  for  Diazinon  14G  Granular  Insecticide 
to  be  used  on  cranberries  to  control 
cranberry  girders  [chrysotecuchia 
topiaria).  June  14, 1988. 

EPA  SLNNo.  WI 88  0005.  Platte 
Chemical  Co.  Registration  is  for 
Diazinon  G-14  to  be  used  on  cranberries 
to  control  cranberry  girdler.  June  6, 1988. 

EPA  SLNNo.  WI 88  0006.  Howard 
Johnson's  Enterprises,  Inc.  Registration 
is  for  Diazinon  14G  Granules  to  be  used 
on  cranberries  to  control  cranberry 
girdler.  June  6, 1988. 

EPA  SLNNo.  WI 88 0007.  Pratt- 
Garbiel  Div.,  Miller  Chemical  & 
Fertilizer  Corp.  Registration  is  for  14% 
Diazinon  Granular  to  be  used  on 
cranberries  to  control  cranberry  girdlers. 
June  24. 1988. 

EPA  SLNNo.  WI 88 0008.  Fairfield 
American  Corp.  Registration  is  for 
Permanone  Tick  Repellent  to  be  used  as 
clothing  treatment  for  personal 
protection  to  control  ticks,  chiggers.  and 
mosquitoes.  May  23, 1988. 

EPA  SLNNo.  WI 880010  Platte 
Chemical  Co.  Registration  is  for  Clean 
Corp  Malathion  57  EC  to  be  used  on 
alfalfa  and  plagiognathus  to  control 
aphids,  plant  bugs,  and  other  pests.  June 
27. 1988. 


(Sec.  24  as  amended,  92  Stat.  835  (7  U.S.C. 
136).) 

Dated  August  IS.  1988. 

Susan  H.  Wayland, 

Acting  Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  88-19299  Filed  8-30-88  8:45  am] 

BiLUNO  CODE  SSM-SO-M 

[OPP-42028E:  FRL-3437-3] 

Delaware  State  Plan  for  Certification 
of  Applicators  of  Pesticides  Classified 
for  Restricted  Use 

aqency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  the  Federal  Register  of 
March  2, 1988  (53  FR  6691).  the  Agency 
announced  its  intention  to  approve 
proposed  amendments  to  Delaware's 
State  Plan  for  Certification  of 
Applicators  of  Pesticides  Classified  for 
Restricted  Use.  The  comment  period  for 
the  proposed  amendments  ended  April 
1. 1988;  no  comments  were  received. 
This  notice  announces  the  completion  of 
the  notice  and  comment  period  for 
Delaware's  proposed  amendments. 
Upon  passage  of  the  amendments  by  the 
State  legislature,  a  notice  will  be 
published  in  the  Federal  Register 
announcing  final  approval  of  the 
amendments  by  EPA.  Until  the  notice  of 
final  approval  is  published  in  the 
Federal  Register  the  existing  plan  will 
remain  in  effect. 

ADDRESSES:  Copies  of  the  Delaware 
State  Plan  and  the  proposed 
amendments  are  available  for  review  at 
the  following  locations: 

1.  Toxics  and  Pesticides  Branch 
(3HW40).  Environmental  Protection 
Agency.  Region  III,  841  Chestnut 
Street.  Philadelphia.  PA  19107. 

2.  Pesticide  Compliance  Supervisor,  2320 
S.  DuPont  Highway.  Dover.  DE 19901. 

FOR  FURTHER  INFORMATION  CONTACT 

Pesticide  Certification  and  Training 
Officer,  Toxics  and  Pesticides  Branch 
(3HW42),  Environmental  Protection 
Agency,  Region  III,  841  Chestnut  Street, 
Philadelphia,  PA  19107,  (215-597-8067). 
SUPPLEMENTARY  INFORMATION:  The 

Delaware  State  Plan  for  Certification  of 
Applicators  of  Pesticides  Classified  for 
Restricted  Use  was  approved  on  January 
31, 1978,  and  notice  of  the  approval 
appeared  in  the  Federal  Register  of 
February  14, 1978  (43  FR  6320).  Delaware 
requested  to  amend  its  Plan  by 
establishing  additional  requirements  for 
the  training  and  recertification  of 
pesticide  applicators. 

In  addition,  Delaware  proposed  the 
subdivision  of  the  category  Industrial, 
Institutional,  Structural,  and  Health 


Related  Pest  Control  to  include  the  sub- 
categories "Fumigation."  "Wood 
Preservative  Treatments."  and 
"Miscellaneous  Pest  Control." 

The  Agency  published  a  notice  of 
intent  to  approve  these  proposed 
amendments;  no  comments  were 
received.  The  issue  has  been  referred 
back  to  the  State  for  legislative  action. 
Upon  passage  of  the  revised  plan  by  the 
State  legislature,  EPA  will  issue  a  notice 
approving  the  revision  of  the  plan. 

Dated:  August  18, 1988. 
Stephen  R.  Wassersug. 
Acting  Regional  Administrator.  Region  HI. 
[FR  Doc.  88-19793  Filed  8-30-88;  8:45  am] 
BILUNG  CODE  6560-SO-M 


(OPP-42027E;  FRL-3437-7] 

District  Of  Columbia  State  Plan  for 
Certification  of  Commercial  and 
Private  Appllcatmv  of  Restricted  Use 
Pesticides 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  approval  of 
amendments  to  plan. 

SUMMARY:  In  the  Federal  Register  of 
March  2, 1988  (53  FR  6691).  the  Agency 
announced  its  intention  to  approve 
certain  amendments  to  the  District  of 
Columbia's  State  Plan  for  Certification 
of  Commercial  and  Private  Applicators 
of  Restricted  Use  Pesticides.  The 
comment  period  for  the  proposed 
amendments  ended  April  1, 1988;  no 
comments  were  received.  This  notice 
announces  the  Agency's  approval  of  the 
District  of  Columbia's  proposed 
amendments. 

DATE:  This  approval  is  effective  August 
31, 1988. 

ADDRESSES:  Copies  of  the  revised 
District  of  Columbia  State  Plan  are 
available  for  review  at  the  following 
locations: 

1.  Toxics  and  Pesticides  Branch 
(3HW40),  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Street,  Philadelphia.  PA  19107. 

2.  Department  of  Consumer  & 
Regulatory  Affairs,  Pesticides  and 
Hazardous  Waste  Management 
Branch.  Pesticides  Section.  5010 
Overlook  Ave.  SW.,  Suite  114. 
Washington.  DC  20032-5397. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pesticide  Certification  and  Training 
Officer,  Toxics  and  Pesticides  Branch 
(3HW42),  Environmental  Protection 
Agency.  Region  III,  841  Chestnut  Street, 
Philadelphia,  PA  19107.  (215-597-8067). 
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SUPPLEMCNTANV  MFOMMATION:  The 

District  of  Columbia  State  Plan  for 
Certification  of  Commercial  and  Private 
Applicators  of  Restricted  Use  Pesticides 
was  approved  November  24, 1978,  and 
notice  of  the  approval  appeared  in  the 
Federal  Register  of  December  8, 1978  (43 
FR  57656).  The  DUtrict  of  Columbia 
requested  to  amend  its  Plan  by  updating 
the  requirements  for  pesticide  applicator 
certification  and  recertification  and 
updating  the  penalties  for  civil 
infractions. 

In  addition,  the  District  of  Columbia 
proposed  to  further  subdivide  Category 
3  to  include  a  new  subcategory,  "Interior 
Plantscapes." 

The  Agency  received  no  comments  on 
the  proposed  amendments  and  hereby 
approves  them. 

Dated:  August  18, 1988. 
Stephen  R.  Wassersug, 
Acting  Regional  Administrator.  Region  III. 
[FR  Doc.  88-19791  Filed  8-30-88:  8:45  am] 

MLUNQ  CODE  SSaO-SO-W 


[OPP-42023D;  FRL-3437-6] 

Maryland  State  Plan  for  Certification  of 
Pesticide  Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  approval  of 
amendments  to  plan. 

summary:  In  the  Federal  Register  of 
March  2, 1988  (53  FR  6692),  the  Agency 
announced  its  intention  to  approve 
certain  amendments  to  Maryland's  State 
Plan  for  Certification  of  Pesticide 
Applicators.  The  comment  period  for  the 
proposed  amendments  ended  April  1, 
1988;  no  comments  were  received. 
Accordingly,  this  notice  announces  the 
Agency's  approval  of  Maryland's 
proposed  amendments. 

date:  This  approval  is  effective  August 
31, 1988. 

ADDRESSES:  Copies  of  the  revised 
Maryland  State  Plan  are  available  for 
review  at  the  following  location. 

1.  Toxics  and  Pesticide  Branch  (3HW40). 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Street. 
Philadelphia,  PA  19197. 

2.  Pesticide  Applicators  Law  Section, 
Maryland  Department  of  Agriculture, 
50  Harry  S.  Truman  Parkway. 
Annapolis,  MD  21401. 

FOR  FURTHER  INFORMATION  CONTACT 

Pesticide  Certification  and  Training 
Officer,  Toxics  and  Pesticides  Branch 
(3HW42),  Environmental  Protection 
Agency,  Region  III.  841  Chestnut  Street. 
Philadelphia.  PA  19107.  (215-597-8087). 


8UPPLSMENTARV  INFORMATION:  The 

Maryland  State  Plan  for  Certification  of 
Pesticide  Apphcators  was  approved 
April  25, 1977,  and  notice  of  the 
approval  appeared  in  the  Fedwal 
Register  of  May  18, 1977  (42  FR  25521). 
Maryland  requested  to  amend  its  plan 
by  updating  the  requirements  for 
pesticide  applicator  certiHcation  and 
recertification.  In  addition.  Maryland 
proposed  the  addition  of  two  new 
commercial  applicator  categories. 
Category  11,  Miscellaneous  (Wood 
Treatment)  and  Category  12.  Consulting. 
The  Agency  received  no  comments  on 
the  proposed  amendments  and  hereby 
approves  them. 

Dated:  August  18, 1988. 
Stephen  R.  Watseraug. 

Acting  Regional  Administrator,  Region  111. 
[FR  Doa  88-19785  Filed  8-30-88:  8:45  am) 

BILUNG  CODE  SSM-SO-M 

[OPP-42011E;  FRL-3437-8] 

Pennsylvania  State  Plan  for 
Certification  of  Pesticide  Applicators 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  the  Federal  Register  of 
March  2, 1988  (53  FR  6692),  the  Agency 
announced  its  intent  to  approve  certain 
proposed  amendment  to  Pennsylvania's 
State  Plan  for  Certification  of  Pesticide 
Applicators.  The  comment  period  for  the 
proposed  amendments  ended  on  April  1, 
1988;  no  comments  were  received.  "This 
notice  announces  completion  of  the 
notice  and  comment  period  for 
Pennsylvania's  proposed  amendments. 
Upon  passage  of  the  amendments  by  the 
State  legislature,  a  notice  will  be 
published  in  the  Federal  Register 
announcing  final  approval  of  the 
amendments  by  EPA.  Until  the  notice  of 
final  approval  is  published  in  the 
Federal  Register  the  existing  plan  will 
remain  in  effect. 

addresses:  Copies  of  the  Pennsylvania 
State  Plan  and  the  proposed 
amendments  are  available  for  review  at 
the  following  locations. 

1.  Toxics  and  Pesticides  Branch 
(3HW40),  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Street.  Philadelphia,  PA  17120. 

2.  Pesticide  Operations  Coordinator, 
Bureau  of  Plant  Industry, 
Peimsylvania  Department  of 
Agriculture.  2301  North  Cameron 
Street.  Harrisburg.  PA  17120. 

FOR  FURTHER  INFORMATION  CONTACT 

Pesticide  Certification  and  Training 
Officer.  Toxics  and  Pesticides  Branch 


(3HW42),  Environmental  Protection 
Agency,  Region  III.  841  Chestnut  Street, 
Philadelphia.  PA  19107.  (215-597-8067). 

SUPPLEMENTARY  INFORMATION:  The 

Pennsylvania  State  Plan  for  Certification 
of  Pesticide  Applicators  was  approved 
August  8. 1977,  and  notice  of  the 
approval  appeared  in  the  Federal 
Register  of  August  19, 1977  (42  FR 
410907).  Pennsylvania  requested  to 
amend  its  Plan  by  establishing 
additional  requirements  for  the 
certification  and  recertification  of 
pesticide  applicators. 

In  addition,  Peimsylvania  proposed 
the  addition  of  several  new  commercial 
categories  including  wood  preservation 
technology,  commodity  fumigation,  soil 
fumigation,  interior  plantscapes,  and 
park  pest  control,  with  specific  update 
training  requirements  for  each.  Prior 
notification  will  be  required  of 
commercial  applicators  using  restricted 
use  pesticides  as  well. 

The  Agency  published  a  notice  of 
intent  to  approve  these  proposed 
amendments;  no  comments  were 
received.  The  issue  has  been  referred 
back  to  the  State  for  legislative  action. 
Upon  passage  of  the  revised  plan  by  the 
State  legislature,  EPA  will  issue  a  notice 
approving  the  revision  of  the  plan. 

Dated:  August  18, 1988. 
Stephen  R.  Wassersug. 
Acting  Regional  Administrator,  Region  III. 
(FR  Doc.  88-19786  Filed  8-30-fl8;  8:45  am) 

BtLUNG  COOC  e5«O-50-M 


[OPP-42017C;  FRL-3437-5J 

Virginia  State  Plan  for  Certification  of 
Pesticide  Applicators 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  approval  of 
amendments  to  plan. 

summary:  In  the  Federal  Register  of 
March  2. 1988  (53  FR  6692).  the  Agency 
announced  its  intent  to  approve  certain 
amendments  to  Virginia's  State  Plan  for 
Certification  of  Pesticide  Apphcators. 
The  comment  period  for  the  proposed 
amendments  ended  April  1, 1988;  no 
comments  were  received.  Accordingly, 
this  notice  announces  the  Agency's 
approval  of  Virginia's  proposed 
amendments. 

date:  This  approval  is  effective  August 
31, 1988. 

ADDRESSES:  Copies  of  the  revised 
Virginia  State  Plan  are  available  for 
review  at  the  following  locations: 
1.  Toxics  and  Pesticides  Branch 
(3HW40),  Environmental  Protection 
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Agency,  Region  III.  841  Chestnut 

Street.  Philadelphia.  PA  19107. 
2.  Virginia  Department  of  Agriculture 

and  Consumer  Services.  Division  of 

PAIR,  Room  403,  or  Pesticide.  Paint. 

and  Hazardous  Substances  Section. 

P.O.  Box  1163.  Room  403.  Richmond. 

VA  23209. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pesticide  Certification  and  Training 
OfHcer.  Toxics  and  Pesticides  Branch 
(3HW42).  Environmental  Protection 
Agency,  Region  III,  841  Chestnut  Street, 
Philadelphia,  PA  19107.  (215-597-6067). 
SUPPLEMENTARY  INFORMATKMC  The 
Virginia  State  Plan  for  Certification  of 
Pesticide  Applicators  was  approved  on 
June  14, 1976.  Virginia  requested  to 
amend  its  Plan  by  updating  the 
requirements  for  pesticide  applicator 
certification  and  recertification  and 
adding  reciprocal  certification  for 
government  employees. 

In  addition,  Virginia  proposed  the 
further  subdivision  of  commercial 
category  7,  Industrial,  Institutional, 
Structural,  and  Health  Related  Pest 
Control  to  include  sub-category  7A, 
"General  Pest  Control";  sub-category  7B, 
"Wood  Infesting  Organisms";  sub- 
category 7B-1,  "Wood  Preservation  and 
Wood  Product  Treatment";  sub-category 
7C,  "Food  Processing  Pest  Control"  and 
sub-category  7D,  "Fumigation." 

The  Agency  received  no  comments  on 
the  proposed  amendments  and  hereby 
approves  them. 

Dated:  August  18, 1988. 
Stephen  R.  Wassereug, 
Acting  Regional  Administrator,  Region  III. 
(FR  Doc.  88-19787  Filed  8-30-88;  8:45  am) 

BILUNQ  CODE  6S60-50-II 


[OPP-42006E:  FRL-3437-41 

West  Virginia  State  Plan  for 
Certification  of  Commercial  and 
Private  Applicators  of  Restricted  Use 
Pesticides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  approval  of 
amendments  to  plan. 

SUMMARY:  In  the  Federal  Register  of 
March  2. 1988  (53  FR  6693),  the  Agency 
announced  its  intent  to  approve  certain 
amendments  to  West  Virginia's  State 
Plan  for  certification  of  Commercial  and 
Private  Applicators  of  Restricted  Use 
Pesticides.  The  comment  period  for  the 
proposed  amendments  ended  April  1. 
1988;  no  comments  were  received. 
Accordingly  this  notice  announces  the 
Agency's  approval  of  West  Virginia's 
proposed  amendments. 


DATE:  This  approval  is  effective  August 
31. 1988. 

ADDRESSES:  Copies  of  the  revised  West 
Virginia  State  Plan  are  available  for 
review  at  the  following  locations: 

1.  Toxics  and  Pesticides  Branch 
(3HW40).  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Street,  Philadelphia,  PA  19107. 

2.  Plant  West  Division,  Capitol  Building, 
West  Virginia  Department  of 
Agriculture,  Charleston,  WV  25305 

FOR  FURTHER  INFORMATION  CONTACT: 

Pesticide  Certification  and  Training 
OfHcer,  Toxics  and  Pesticides  Branch 
(3HW42),  Environmental  Protection 
Agency.  Region  III.  841  Chestnut  Street. 
Philadelphia.  PA  19107.  (215-597-8067). 
SUPPLEMENTARY  INFORMATION:  The 
West  Virginia  State  Plan  for 
Certiflcation  of  Commercial  and  Private 
Applicators  of  Restricted  Use  Pesticides 
was  approved  May  26. 1976,  and  notice 
of  the  approval  was  published  in  the 
Federal  Register  of  June  24, 1976  (41  FR 
26068).  West  Virginia  requested  to 
amend  its  Plan  by  updating  the 
requirements  for  pesticide  applicator 
certification  and  recertification  and 
updating  the  citations  concerning  civil 
penalties. 

In  addition,  West  Virginia  proposed 
the  further  subdivision  of  commercial 
Category  8,  Industrial,  Institutional, 
Structural,  and  Health  Related  Pest 
Control,  to  include  sub-category  8B-WP, 
"Wood  Preservation  Only";  sub- 
category 8D.  "Industrial,  Institutional 
Vegetation  Management";  and  sub- 
category 8E,  "Health  Related  Pest 
Control." 

The  Agency  received  no  comments  on 
the  proposed  amendments  and  hereby 
approves  them. 

Dated:  August  18. 1988. 
Stephen  R.  Wassersug, 

Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  88-19792  Filed  8-30-88;  8:45  am] 

BILUNQ  CODE  6560-50-M 

[OPP-30000/43B;  FRL-3438-1] 

Captafol;  Decision  to  Terminate 
Special  Review  for  Pesticide  Products 
Containing  Captafol 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  decision  to  terminate 
special  review. 

SUMMARY:  On  July  22, 1987,  EPA  issued 
a  Proposed  Decision  to  Terminate  a 
Special  Review  for  Pesticide  Products 
Containing  Captafol.  This  action  was 
based  on  the  fact  that  the  Agency  had 
issued  cancellation  letters  to  all 


registrants  of  captafol  products  on  May 
1, 1987,  in  response  to  registrant 
requests.  All  cancellations  were 
effective  April  30, 1987.  Since  there  are 
no  remaining  registrations  for  captafol, 
the  Agency  has  determined  that 
continuing  the  Special  Review  is 
unnecessary.  With  this  Notice,  the 
agency  is  publicly  announcing  its 
decision  to  terminate  the  Special 
Review  of  captafol. 
EFFECTIVE  DATE:  August  31, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  Mail:  Karis  L.  North,  Special  Review 
Branch,  Registration  Division  (TS- 
767C),  Ofilce  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  Location  and  Phone  Number: 
Room  1006,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington, 
VA  22202,  (703)  557-7400. 
SUPPLEMENTARY  INFORMATION: 

Unit  I.  Introduction  and  Background 

Captafol  was  registered  as  a  fungicide 
for  the  control  of  foliar  and  fruit 
diseases  of  certain  fruits  and  vegetables 
and  peanuts.  It  was  also  registered  for 
application  to  seeds  of  com,  cotton, 
peanuts,  rice  and  sorghum;  to  pineapple 
planting  stock  as  a  preplant  treatment: 
and  to  wood  as  a  preservative 
treatment. 

Captafol  was  manufactured  as  a  97 
percent  technical  solely  by  Chevron 
Chemical  Company.  Captafol 
registrations  are  also  held  by  the 
University  of  Hawaii  and  Osmose  Wood 
Preserving,  Inc.,  as  formulators  of  the 
product.  Captafol  was  an  ingredient  in 
16  products  registered  under  section  3  of 
the  Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FiFRA)  as  amended 
September  30, 1978.  It  was  also  used  in 
19  products  registered  under  section 
24(C),  and  in  intrastate  product  pending 
registrations. 

On  January  9, 1985,  the  Agency  issued 
a  notice  in  the  Federal  Register  (50  FR 
1103)  initiating  a  Special  Review  of 
captafol  pursuant  to  40  CFR  154.7(a), 
based  on  Agency  concerns  over  data 
showing  that  captafol  causes  oncogenic 
effects  in  laboratory  animals  and  is 
highly  toxic  to  fish,  following  initiation 
of  the  Special  Review,  the  three 
registrants  of  Captafol  products. 
Chevron  Chemical  Company,  Osmose 
Wood  Preserving,  Inc.,  and  the 
University  of  Hawaii  requested 
voluntary  cancellation.  In  response  to 
these  requests  for  voluntary  cancellation 
of  captafol  product  registrations,  the 
Agency,  on  May  1, 1987,  issued 
cancellation  letters  to  each  of  the 
registrants,  which  outlined  the  terms  of 
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the  cancellation.  Therefore,  as  of  April 
30. 1987.  the  effective  date  of  the 
cancellation,  there  was  no  longer  any 
active  United  States  pesticide 
registrations  for  captafol. 

Since  there  are  no  remaining 
registrations  for  products  containing 
captafol,  on  July  22. 1987.  the  Agency 
issued  a  Proposed  Decision  to  Terminate 
a  Special  Review  for  Pesticide  Products 
Containing  Captafol.  The  30  day 
comment  period  provided  for  in  that 
notice  has  expired.  One  set  of  comments 
in  response  to  the  Notice  were 
submitted  to  the  Agency;  those 
comments  are  addressed  herein. 

Unit  n.  Comments,  Agency  Response  to 
Comments  and  Agency  Decision 

The  only  set  of  comments  received  in 
response  to  the  notice  of  intent  to 
terminate  the  Special  Review  of 
pesticide  products  containing  captafol 
was  submitted  by  Chevron  Chemical 
Company,  the  sole  United  States 
registrant  of  technical  captafol. 

Chevron  Comment:  "The  first 
statement  of  concern  appears  under  Part 
III  C,  Rick  Reduction  Measures  and 
Regulatory  Status.  The  error  is  in 
reference  to  'the  World  Health 
Organization,  which  banned  the  use  of 
captafol  on  all  food  crops.'  WHO  is  not 
a  regulatory  agency,  therefore  it  does 
not  have  the  authority  to  ban  products. 
It  is  tnie  that  in  September,  1985  the 
Joint  FAO/WHO  Meeting  on  Pesticide 
Residues  (JMPR),  acting  under  the 
auspices  of  WHO,  withdrew  the 
captafol  Acceptable  Daily  intake  (ADI) 
and  recommended  that  captafol  not  be 
used  where  residues  in  food  could  arise 
but  even  this  action  was  advisory  only." 

EPA  Response:  The  Agency  agrees 
that  WHO  is  not  a  regulatory 
organization.  However,  concern  about 
the  carcinogenicity  of  captafol 
influenced  the  JMPR,  acting  under  the 
auspices  of  WHO,  to  recommend 
withdrawal  of  the  ADI  for  captafol. 
Consequently,  the  use  of  captafol  in 
international  markets  has  been  severely 
limited. 

Chevron  Comments:  "The  second 
statement  appears  under  Part  V, 
Agency's  Decision  Regarding  Special 
Review.  The  error  is  in  the  sentence 
which  ends  'the  sale  of  existing  stocks 
of  captafol  in  the  United  States  is 
allowed  only  until  December  31, 1987.' 
Please  refer  to  the  Agency's  May  1, 1987 
response  to  ChevTon's  request  for 
voluntary  cancellation.  The  letter  states 
that  the  registrant  may  not  sell  captafol 
after  December  31, 1987,  but  that  'Other 
persons  may  continue  to  distribute  and 
sell  and  use  existing  stocks  of  these 
product(s]  until  the  supply  is 
exhausted.'" 


EPA  Response:  The  Agency  agrees 
with  the  comment.  The  existing  stocks 
provision  was  speciHed  in  the  Agency's 
letter  of  May  1. 1987  and  as  stated  in 
Chevron's  comment  is  correct.  Identical 
letters  were  sent  to  each  captafol 
registrant. 

The  Agency  has  concluded  that 
neither  of  these  comments  have  a 
bearing  on  whether  to  terminate  the 
Special  Review.  Therefore,  the  Agency 
has  not  altered  its  view  regarding  the 
termination  of  the  Special  Review. 

Decision:  Accordingly,  this  notice  is 
being  issued  to  publicly  announce  the 
Agency's  decision  to  terminate  the 
Special  Review  of  pesticide  products 
containing  captafol.  The  decision  is 
effective  upon  the  date  of  signature  of 
this  Notice. 

Unit  III.  Availability  of  Public  Docket 

The  agency  has  established  a  public 
docket  (OPP-30000/43B)  for  the  captafol 
Special  Review.  This  public  docket  will 
include  this  Notice;  any  other  Notices 
pertinent  to  the  captafol  Special  Review 
and  the  Agency's  decision  regarding  the 
termination  of  the  Special  Review  of 
captafol;  non-CBI  documents  and  copies 
of  written  comments  or  other  materials 
submitted  to  the  Agency  in  response  to 
the  initiation  of  the  Special  Review  and 
the  notice  of  intent  to  terminate  the 
Special  Review;  and  a  current  index  of 
materials  in  the  public  docket. 

Dated:  August  22, 1988. 
Victor ).  Klmm, 

Assistant  Administrator  for  Pesticides  and 

Toxic  Substances. 

[FR  Doc.  88-19794  Filed  8-30-88;  8:45  am] 

BILUNGCOOE  65S0-50-M 

[PP  7G3547/T568;  FRL-3439-1] 

Amitraz;  Establishment  of  Temporary 
Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  established 
temporary  tolerances  for  the  combined 
residues  of  the  insecticide/miticide 
amitraz  and  its  metabolites  in  or  on 
certain  raw  agricultural  commodities. 
These  temporary  tolerances  were 
requested  by  Nor-Am  Chemical  Co. 
DATE:  These  temporary  tolerances 
expire  June  21, 1989. 
FOR  FURTHER  INFORMATION  CONTACT! 
By  mail:  Dermis  Edwards,  Product 
Manager  (PM)  12,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 


Office  location  and  telephone  number: 
Rm.  205.  CM#2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA,  (703)  557- 
2386. 

SUPPLEMENTARY  INFORMATION:  Nor-Am 
Chemical  Company.  P.O.  Box  7495.  3509 
Silverside  Rd..  Wibnington,  DE 19803, 
has  requested  in  pesticide  petition  (PP) 
7G3547  the  establishment  of  temporary 
tolerances  for  the  combined  residues  of 
the  insecticide/miticide  amitraz  N'-(2,4- 
dimethylphenyl)-N-[[(2,4- 
dimethylphenyl)imino]methyl]-N- 
methylmethanimidamide  and  its 
metabolites  containing  the  2,4- 
dimethylaniline  moiety  in  or  on  the  raw 
agricultural  commodities  cottcnseed  at 
0.3  parts  per  million  (ppm).  in  egga  at 
0.01  ppm,  and  in  the  meat,  fat,  and  meat 
by-products  of  poultry,  goats,  horses, 
and  sheep  at  0.01  ppm.  These  temporary 
tolerances  will  permit  the  marketing  of 
the  above  raw  agricultural  commodities 
when  treated  in  accordance  with  the 
provision  of  the  experimental  use  permit 
45639-EUP-39,  which  is  being  used 
under  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  as 
amended  (Pub.  L  9&-396,  92  Stat.  819;  7 
U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  the  establishment  of  the 
temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  That  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Nor-Am  Chemical  Co.  must 
immediately  notify  the  EPA  of  any 
findmgs  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  June  21, 1989. 
Residues  not  in  excess  of  these  amounts 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  dale 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
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revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  9ft- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(j). 
Dated:  August  23. 1988. 
Edwin  F.  Tinsworth, 

Director,  Registration  Division.  Office  of 

Pesticide  Programs. 

[FR  Doc.  88-19798  Filed  8-30-88;  8:45  am] 

WLUNGCOOE  SSaO-HMt 


[OPTS-44515;  FRL-3437-9] 

TSCA  Chemica!  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on  1,2,3- 
trichlorobenzene  (CAS  No.  87-61-6), 
1,2.4-trichlorobenzene  (CAS  No.  120-82- 
1))  vinylidene  fluoride  (CAS  No.  75-38- 
7).  and  vinyl  fluoride  (CAS  No.  75-02-5), 
submitted  pursuant  to  final  test  rules 
under  the  Toxic  Substances  Control  Act 
(TSCA).  Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M  St., 
SW.,  Washington,  DC  20460,  (202)  554- 
1404,  TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received. 

I.  Test  Data  Submissions 

A.  Trichlorobenzenes 

Test  data  for  1.2,3-trichlorobenzene 
and  1,2,4-trichlorobenzene  was 
submitted  by  Standard  Chlorine 
Chemical  Company  pursuant  to  a  test 


rule  at  40  CFR  799.1053.  It  was  received 
by  EPA  on  August  15, 1988. 

The  reports  submitted  describe  the 
acute  toxicity  of  1,2,3-trichlorobenzene 
to  fathead  minnow  [Pimephales 
promelas),  the  Atlantic  silverside 
[Menidia  menidia),  and  mysid  shrimp 
(Mysidopsis  bahia]  under  flow-through 
conditions,  the  acute  toxicity  of  1,2,4- 
trichlorobenzene  to  mysid  shrimp 
[Mysidopsis  bahia)  under  fiow-through 
conditions,  and  the  chronic  toxicity  of 
1,2,4-trichlorobenzene  to  mysid  shrimp 
[Mysidopsis  bahia).  Environmental 
effects  testing  is  required  by  this  test 
rule. 

These  chemi.sals  are  used  in  organic 
intermediates,  solvents,  dye  carriers, 
transformer  and  dielectric  fluids. 

B.  FluoroaJkenes 

Test  data  for  vinyl  fluoride  was 
submitted  by  E.I.  du  Pont  de  Nemours 
and  Company,  Inc.,  pursuant  to  a  test 
rule  at  40  CFR  799.1700.  It  was  received 
by  EPA  on  August  16, 1988.  The 
submission  describes  a  sex-linked 
recessive  lethal  test  in  Drosophila 
melanogaster. 

Test  data  for  vinylidene  fluoride  was 
submitted  by  Pennwalt  Corporation 
pursuant  to  a  test  rule  at  40  CFR 
799.1700.  It  was  received  by  EPA  on 
August  16, 1988.  The  submission 
describes  a  sex  linked  recessive  lethal 
test  in  Drosophila  melanogaster. 

Mutagenic  effects  testing  is  required 
by  this  test  rule.  Fluoroalkenes  are  used 
as  precursors  in  the  manufacture  of 
highly  specialized  polymers  and 
elastomers. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  submissions'  completeness. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44515).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays,  in  the  TSCA 
Public  Docket  Office,  Rm.  NE-G004,  401 
M  St..  SW..  Washington,  DC  20460. 

Authority:  15  U.S.C.  2603. 

Dated:  August  23, 1988. 

Frank  0.  Kover, 

Acting  Director,  Existing  Chemical 
Assessment  Division,  Office  of  Toxic 
Substances. 

[FR  Doc.  88-19795  Filed  8-30-88:  8:45  am) 

BILLING  CODE  UeO-SO-M 


[OPTS-51711;  FRL-3438-9] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commencps. 
Statutory  requirements  for  sect'on 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  eighty-one  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  Review  Periods: 

P  88-1721,  88-1722,  88-1723,  88-1724. 
88-1726,  88-1727,  88-1729.  88-1730— 
October  23, 1988. 

P  88-1731,  88-1732.  88-1733,  88-1734. 
88-1735,  88-1736— October  24, 1988. 

P  88-1737,  88-1738— October  25. 1988. 

P  88-1739— October  2,  1988. 

P  88-1740,  88-1741,  88-1742,  88-1743— 
October  26. 1988. 

P  88-1744,  88-1745,  88-1746.  88-1747— 
October  29, 1988. 

P  88-1748.  88-1749,  88-1750,  83-1751. 
88-1752,  88-1753,  88-1754,  88-1755.  88- 
1756.  8ft-1757— October  30, 1988. 

P  88-1758,  88-1759— October  31. 1988. 

P  88-1760— October  30. 1988. 

P  88-1761.  88-1762,  88-1763— October 
31, 1988. 

P  88-1764,  88-1765.  88-1766  88-1767. 
88-1768,  88-1769— November  1.  1988 

P  88-1770— November  6, 1988 

P  88-1771,  88-1772,  88-1773,  88-1774. 
88-1775 — November  2. 1988. 

P  88-1776,  88-1778,  88-1779.  88-1780, 
88-1781,  88-1762.  88-1783.  88-1784,  88- 
1785— November  5,  1988. 

P  88-1786.  88-1787,  88-1768.  83-1789, 
88-1790,  88-1791,  88-1792,  88-1793,  88- 
1794,  88-1795,  88-1796.  88-1797,  68-1798, 
88-1799,  88-1800,  88-1801,  88-1802,  88- 
1803— November  6, 1988. 

P  88-1804— November  7, 1988. 

Written  comments  by: 

P  88-1721,  88-1722,  88-1723.  88-1724. 
88-1726,  88-1727,  88-1729,  88-1730— 
September  23, 1988. 

P  88-1731,  88-1732,  88-1733,  88-1734, 
88-1735,  88-1736— September  24,  1988. 

P  88-1737,  88-1738— September  25. 
1988. 

P  88-1739— September  2,  1988. 

P  88-1740,  88-1741,  88-1742,  88-1743— 
September  26, 1988. 
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P  88-1744,  88-1745,  88-1746.  88-1747— 
September  29, 1988. 

P  88-1748,  88-1749,  88-1750,  88-1751. 
88-1752,  88-1753,  88-1754,  88-1755,  88- 
1756,  88-1757— September  30, 1988. 

P  88-1758,  88-1759— October  1, 1988. 

P  88-1760— September  30. 1988. 

P  88-1761.  88-1762.  88-1763— October 
1.1988. 

P  88-1764.  88-1765,  88-1766.  88-1767. 
88-1768,  88-1769— October  2. 1988. 

P  88-1770— October  7. 1988. 

P  88-1771.  88-1772.  88-1773.  88-1774. 
88-1775— October  3. 1988. 

P  88-1776,  88-1778.  88-1779,  88-1780, 
88-1781,  88-1782,  88-1783,  88-1784.  88- 
1785— October  6, 1988. 

P  88-1786,  88-1787,  88-1788.  88-1789. 
88-1790.  88-1791,  88-1792.  88-1793,  88- 
1794,  88-1795,  88-1796,  88-1797,  88-1798. 
88-1799,  88-1800,  88-1801,  88-1802,  88- 
1803— October  7. 1988. 

P  88-1804— October  8. 1988. 

ADDRESS:  Written  comments,  indentiHed 
by  the  document  control  number 
"[OPTS-51711]"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  L-lOO,  401  M 
Street,  SW.,  Washington,  DC  20460. 
(202)  554-1305. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Culleen,  Premanufactiu-e 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Enviromental 
Protection  Agency,  Rm.  E-611,  401  M 
Street,  SW.,  Washington.  DC  20460. 
(202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  noncomfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

P 88-1721 

Importer.  Roure,  Inc. 

Chemical.  (S)  Bicyclo(3,2,l)  octan-8-ol, 
1,5,8- trimethyl. 

Use/Import.  (Sj  Fragrance  ingredient. 
Import  range:  100-150  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,500  species  (Rat).  Eye 
irritation:  moderate  species  (Rabbit). 
Phototoxicity:  negative  species  (Guines 
pig).  Photoallergenicity:  negative  species 
(Guines  pig). 

P  88-1722 

Importer.  Hoechst  Cleanese 
Corporation. 


Chemical.  (G)  Polyester  resin. 
Use/Import.  (S)  Coating  resin.  Import 
range:  50,000-100,000  kg/yr. 

P 88-1723 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Saturated  polyester 
resin. 

Use/Import.  (S)  Coating  resin.  Import 
range:  50,000-100,000  kg/yr. 

P 88-1724 

Manufacturer.  Henkel  Corporation 
Process  Chemical. 

Chemical.  (G)  Vinyl  acid  polymer. 

Use/Production.  (G)  Dispersant 
intermediate.  Prod,  range:  Confidential. 

P 88-1726 

Manufacturer.  Confidential. 

Chemical.  (G)  Mercaptan  terminated 
polyether  polymer. 

Use/Production.  (S)  Adhesive  and 
sealant.  Prod,  range:  400,000-1,500,000 
kg/yr. 

P 88-1727 

Importer.  Confidential. 

Chemical.  (S)  2-(5-Ethyltetrahydro-5 
(tetrahydro-3-5-(tetrahydro-6-hydroxy-6- 
(hydroxymethy  1  )-3, 5-dime  thy  l-2H-pyran- 
2-yl)-2-furyl)-2-furyl)-9-hydro-beta- 
methoxy-alpha.gramma,2,8-tetramethyl- 
1 ,6-dioxaspiro(4,5)decano-7-butyric  acid, 
monosodium  salt. 

Use/Import.  (S)  Testing  media.  Import 
range:  10  kg/yr. 

P  88-1729 

Importer.  Confidential. 

Chemical.  (G)  Polyurethane 
prepolymer  with  isocyanate  reactive 
end  group. 

Use/Import.  (S)  Laminating  adhesive. 
Import  range:  Confidential. 

P 88-1730 

Manufacturer.  Confidential. 

Chemical.  (G)  Chormium  complex  of 
sulfonated  monoazo  dyes,  sodium  salt. 

Use /Production.  (S)  Wool  or  nylon 
dye.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5,000  mg/kg  species(Rat).  Acute 
dermal  toxicity:  LD50  2,000  mg/kg 
8pecies(Rabbit).  Static  acute  toxicity: 
EC50  23.5  mg/I  time  48  h 
species(Daphnia  magna).  Eye  initiation: 
none  species(Rabbit).  Skin  irritation: 
negligible  species(Rabbit).  Mutagenicity: 
positive. 

P  88-1731 

Manufacturer.  Confidential. 

Chemical.  (G)  Copolymer  of  two 
quaternary  salts. 

Use/Production.  (G)  Contained 
consumer  use.  Prod,  range:  30,000-45,000 
kg/yr. 


P  88-1732 

Manufacturer.  Confidential. 
Chemical.  (G)  Alkenyl  succinimide. 
Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P  88-1733 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkenylsuccinic 
anhydride. 

Use /Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P 88-1734 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Acrylic  polymer 
containing  quaternary  ammonium  salts. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P 88-1735 

Manufacturer.  Tennant  Company. 

Chemical.  (G)  Modified  epoxy  resin. 

Use/Production.  (G)  Open, 
nondespersive.  Prod,  range: 
Confidential. 

P  88-1736 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Acrylic  polymer. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P  88-1737 

Manufacturer.  Confidential. 

Chemical.  (G)  Mercaptan  terminated 
polyether  polymer. 

Use/Production.  (S)  Adhesive  and 
sealants.  Prod,  range:  400,000-1,500,000 
kg/yr. 

P 88-1738 

Importer.  Confidential. 

Chemical.  (G)  Parfluoroalkyl 
ethylacrylate  oligomer. 

Use/Import.  (G)  Resin.  Import  range: 
Confidential. 

P 88-1739 

Manufacturer.  Confidential. 
Chemical.  (G)  Branched  hydrocarbon. 
Use/Production.  (G)  Dispersive  use. 
Prod,  range:  Confidential. 

P 88-1740 

Importer.  Degussa  Corporation. 
Chemical.  (S)  Trimethoxyoctylsilane. 
Use/Import.  (G)  Waterproofing  agent. 
Import  range:  Confidential. 

P  88-1741 

Importer.  Rhone-Poulenc  Inc. 
Chemical.  (G)  Platinum  alkene 
complex. 


Use/Import.  (G)  Chemical 
intermediate.  Import  range:  1,800-14,000 
kg/yr- 

P8ft-1742 

Manufacturer.  ML  Chemicals. 
Chemical.  (G)  Urethane  prepolymer. 
Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P  88-1743 

Manufacturer.  The  Aqualon 
Company. 

Chemical.  (G)  Amino  alkyl  substituted 
hydroxypropylcellulose. 

Use /Production.  (S)  Film  former.  Prod, 
range:  Confidential. 

P 88-1744 

Manufacturer.  Confidential. 

Chemical.  (G)  {Nitroaromatic 
alkyljhaiosubstituted  heterocycle. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  1,800-14,000 
kg/yr. 

P  88-1745 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkoxylated  dialkyl- 
diethylene  triamine,  aklyl  sulfate  salt. 

Use/Production.  (G)  Cellulose 
softener.  Prod,  range:  13,500-45,000  kg/ 
yr. 

P  88-1746 

Manufacturer.  Confidential. 

Chemical.  (G)  Amino  alkyl  alkamide 
with  urea,  alkylsufate  salt. 

Use/Production.  (G)  Cellulose 
softener.  Prod,  range:  13,500-45,000  kg/ 

yr. 

P  88-1747 

Importer.  Ricoh  Electronics  Inc. 

Chemical  (G)  1.4-Bis(2- 
(alkenoxy)alkoxy  benzene. 

Use/Import.  (G)  Paper  manufacture. 
Import  range:  3,700-7,400  kg/yr. 

P8»-1748 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Metal  resinate. 

Use/Production.  (S)  Binder  for  gravure 
inks.  Prod,  range:  Confidential. 

P  88-1749 

Manufacturer.  Confidential. 

Chemical  (G)  Aromatic,  polyether 
urethane. 

Use/Production.  (S)  Coating/ 
adhesive.  Prod,  range:  20,000-40,000  kg/ 
yr. 

P  88-1750 

Importer.  Confidential. 

Chemical.  (G)  Heteromonocyclic 
derivative  of  a  substituted 
oxoalkanamide. 


Use/Impori.  (S)  Paper  dye.  Import 
range:  Confidential. 

Toxicity  Data.  Mutagenicity:  positive. 

P 88-1751 

Manufacturer.  Confidential. 

Chemical.  (G)  Carboxylic  acid,  metal 
salt. 

Use/Production.  (G)  Polymerization 
catalyst  Prod,  range:  6.000-40,000  kg/yr. 

P 88-1752 

Importer.  Sherex  Chemical  Company, 
Inc. 

Chemical.  (G)  Aluminum  alkyl. 

Use/Import  (G)  Catalyst.  Import 
range:  Confidential. 

P  88-1753 

Importer.  Confidential. 

Chemical  (G) 
Bis(substituted)carbomonocyclic  azo)- 
carbomonocyclicol. 

Use/Import  (S)  Paper  dye.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  2610  mg/kg  species(Rat).  Acute 
dermal  toxicity:  LD50  32  mg/l 
speciesfRabbit).  Static  acute  toxicity: 
LC50  32  mg/l  time  74  h 
species(Raintrout).  Eye  irritation:  none 
species{Rabbit).  Mutagenicity:  positive. 

P  88-1754 

Importer.  Confidential. 

Chemical.  (G)  Sulfonyl  benzene 
substituted  naphthalene  alkali  salt. 

Use/Import.  (S)  Acid  textile  dye. 
Import  range:  Confidential. 

P  88-1755 

Manufacturer.  Chattem  Chemicals. 

Chemical  (S)  Aluminum  di  n-butoxy 
ethylacetoacetate  chelate. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  88-1756 

Importer.  Confidential. 

Chemical.  [G]  Substituted  phenyl 
tetrazole. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

Toxicity  Data.  Skin  irritation: 
negligible  species(Rabbit).  Mutagenicity: 
negative. 

P  88-1757 

Manufacturer.  Confidential. 

Use/Production.  (S)  Adhesive  for 
promotor  for  coating.  Prod,  range: 
Confidential. 

P  88-1758 

Manufacturer.  Rohm  and  Haas 
Company. 

Chemical.  (G)  Modified  acrylic 
polymer. 


Use/Production.  (S)  Processing 
additive  for  polyolefins.  Prod,  range: 
Confidential. 

P  88-1759 

Importer.  Ciba-Geigy  Corporation. 

Chemical  [G]  Substituted  bis-styryl 
derivative. 

Use/Import.  (S)  Flourescent  whitening 
agent  for  detergents.  Import  range: 
Confidential. 

P  88-1760 

Importer.  Shin-Estu  Silicones  of 
America,  Inc. 

Chemical.  (G)  Organosilicone. 

Use/Import.  (S)  Additive  for  filler. 
Import  range:  2.000-3,000  kg/yr. 

P  88-1761 

Importer.  Confidential. 
Chemical.  [G]  Isoparaffin. 
Use/Import.  [G]  Solvent.  Import  range; 
Confidential. 

P  88-1762 

Manufacturer.  Confidential. 

Chemical  (G)  Alkoxylated  dialkyl- 
diethylene  triamine,  alkyl  sulfate  salt. 

Use/Production.  (G)  Softening  of 
cellulose.  Prod,  range:  13,500-45,000  kg/ 

yr- 

P  88-1763 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Co..  Inc. 

Chemical  (G)  Hydrochlorofluoro 
alkane. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

P  88-1764 

Manufacturer.  Ciba-Geigy 
Corporation. 

Chemical.  Ethanone,  l-(4- 
chlorophenyl)-2,2  2-trifluoro-omega-(l,3- 
dioxolan-2-yl-methyl)oxime. 

Use/Production.  (S)  Seed  treatment 
product.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  669  mg/kg  species(Rat).  Acute 
dermal  toxicity:  LD50  1544  mg/kg 
species(Rabbit).  Inhalation  toxicity: 
LC50  >1.21  mg/l  species(Albino  rat). 
Eye  irritation:  none  species(Rabbit). 
Skin  irritation:  moderate 
species(Rabbit).  Mutagenicity:  negative. 
Skin  sensitization:  negative 
species(Guinea  pig).. 

P  88-1765 

Manufacturer.  Hercules  Incorporated. 

Chemical.  (G)  Epoxy  resin. 

Use/Production.  (G)  Manufacture  of 
carbon/epoxy  prepegs.  Prod,  range: 
Confidential. 

P  88-1766 

Manufacturer.  Confidential. 
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Chemical.  (G)  Condensation  polymer 
of  glycols  and  organic  acids. 

Use/Production.  (G)  Resin  for 
coatings.  Prod,  range:  Confidential. 

P  88-1787 

Manufacturer.  Confidential. 

Chemical.  (G)  Condensation  polymer 
of  glycols  and  organic  acids. 

Use /Production.  (G)  Resin  for 
coatings.  Prod,  range:  ConHdential. 

P 88-1768 

Manufacturer.  Products  Research  & 
Chemical  Corporation. 

Chemical.  (G)  Polysulfide  phenolic 
adduct. 

Use/Production.  (S)  Resin  for 
adhesion  promotion.  Prod,  range:  31,800- 
50,000  kg/yr. 

P 88-1769 

Manufacturer.  Products  Research  & 
Chemical  Corporation. 

Chemical.  (G)  Polysulfide  phenolic 
adduct. 

Use /Production.  (S)  Resin  for 
adhesion  promotion.  Prod,  range:  43,138 
kg/yr. 

P 88-1770 

Manufacturer.  Products  Research  & 
Chemical  Corporation. 

Chemical.  (G)  Polysulfide  phenolic 
resin  adduct. 

Use /Production.  (S)  Resin  for 
adhesion  promotion.  Prod,  range:  33,636 
kg/yr. 

P  88-1771 

Manufacturer.  Ciba-Geigy 
Corporation. 

Chemical.  (S)  2.2.2-trifluoro-4'- 
chloroacetophenone  oxime. 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  500-5,050  mg/kg  species  (Rat). 
Acute  dermal  toxicity:  LD50  >  2,020  mg/ 
kg  specie8(Rabbit].  Eye  irritation:  strong 
8pecies(Rabbit].  Skin  irritation:  strong 
species(Rabbit}.  Mutagencity:  negative. 

P 88-1772 

Manufacturer.  Confidential. 

Chemical.  (G)  Graft  copolymer  on 
polyvinylalcohol. 

Use /Production.  (G)  Contained 
consumer  use.  Prod,  range:  25,000  kg/yr. 

P  88-1773 

Manufacturer.  Confidential. 

Chemical  (G)  Epoxy  modified 
silicone. 

Use /Production.  (G)  Site  limited, 
intermediate.  Prod,  range:  Confidential. 

P  88-1774 

Manufacturer.  Confidential. 


Chemical.  (G)  Amino  modified 
silicone,  halide  salt. 

Use/Production.  (G)  Finishing  agent 
for  fibers  and  fabrics.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity; 
LD50 1.87  ml/kg  8pecie8(Rat).  Acute 
dermal  toxicity  L050  0.765  ml/kg 
species(Rabbit].  Eye  irritation:  moderate 
8pecies(Rabbit].  Skin  irritation:  slight 
species(Rabbit]. 

P 88-1775 

Manufacturer.  Confidential. 

Chemical.  (G)  Halogenated  naphthalic 
dicarboxylic  acid  sodium  salt. 

Use/Production.  (G)  Intermediate 
(site-limited).  Prod,  range:  Confidential. 

P  88-1778 

Importer.  Tosoh  USA,  Inc. 

Chemical.  (G)  Chlorosulfonated 
polymer. 

Use/Import.  (S)  Raw  material  for  auto, 
wire,  and  lining.  Import  range: 
Confidential. 

P 88-1778 

Manufacturer.  Hercules  Incorporation. 

Chemical.  (G)  Polysilazane. 

Use /Production.  (G)  Manufacture  of 
ceramics.  Prod,  range:  Confidential. 

Toxicity  Data.  Eye  irritation: 
moderate  8pecies(Rabbit).  Skin 
irritation:  strong  8pecies(Rabbit). 

P 88-1779 

Manufacturer.  AT&T  Bell 
Laboratories. 

Chemical.  (G)  Transition  metal 
chalcognide. 

Use/Production.  (G)  Battery  cathode 
material.  Prod,  range:  5,000  kg/yr. 

P 88-1780 

Manufacturer.  Amoco  Chemical 
Corporation. 

Chemical.  (G)  Alkenyl  aromatic 
hydrocarbon. 

Use /Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  dermal  toxicity: 
LD50  2  g/kg  speciestRabbit).  Eye 
irritation:  none  species(Rabbit).  Skin 
irritation:  slight  species(Rabbit). 

P 88-1781 

Manufacturer.  Amoco  Chemical 
Corporation. 

Chemical,  (G)  Alkenyl  aromatic 
hydrocarbon. 

Use /Production.  (G)  Chemical 
intermediate.  Prod,  range:  ConHdential. 

Toxicity  Data.  Acute  dermal  toxicity: 
LD50  2  g/kg  8pecies(Rabbit).  Inhalation 
toxicity:  LC50  0.28  mg/l  8pecie8(Rat). 
Eye  irritation:  slight  speciestRabbit). 
Skin  irriation:  moderate  8pecies(Rabbit]. 


P 88-1782 

Manufacturer.  Alco  Chemical 
Corporation. 

Chemical.  (G)  Vinyl  modified 
nonionic  surfactant. 

Use /Production.  (G)  Surfactant  for 
thickener.  Prod,  range:  Confidential. 

P 88-1783 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylbenzene  sulfonic 
acid,  sodium  salt. 

Use /Production.  (S)  Detergent 
disperseant.  Prod,  range:  Confidential. 

P 88-1784 

Manufacturer.  Confidential. 

Chemical  (G)  Isocyanate  reaction 
with  cyclic  primary  amines  and 
alkylamines. 

Use/Production.  (G)  Oil  thickner. 
Prod,  range:  Confidential. 

P 88-1785 

Manufacturer.  Amoco  Chemical 
Corporation. 

Chemical.  (G)  jones  dkyl  aromatic 
hydrocarbon. 

Use /Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  dermal  toxicity: 
LD50  2  g/kg  species(Rabbit).  Inhalation 
toxicity:  LC50  0.28  mg/l  species(Rat). 
Eye  irritation:  slight  8pecies(Rabbit). 
Skin  irriation:  strong  8pecies(Rabbit). 

P 88-1786 

Importer.  Confidential. 

Chemical  (G)  Cycloalkane  carboxylic 
acid  alkenyl  ester. 

Use/Import.  (S)  Fragrance 
Component.  Import  range:  Confidential. 

P 88-1787 

Manufacturer.  Huls  America. 

Chemical  (G)  2,4,6,8-tetrahydroxy- 
2,4,6,8-tetraphenylcyclotetrasiloxane. 

Use/Production.  (G)  Surface  modifier. 
Prod,  range:  Confidential. 

P  88-1788 

Manufacturer.  E.I.  Du  Pont 
De  Nemours  &  Co.,  Inc. 

Chemical  (G)  Ethylene  interpolymer. 

Use/Production.  (G)  Extruded  and 
molded  parts.  Prod,  range:  Confidential. 

P  88-1789 

Importer.  Confidential. 

Chemical  (G)  Indoaniline  dye 
derivative. 

Use/Import.  (G)  Coloring  agent. 
Import  range:  Confidential. 

Toxicity  Data.  Mutagenicity:  negative. 

P 88-1790 

Importer,  Confidential. 
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Chemical.  (G)  Indoaniline  dye 
derivative. 

Use/Import.  (G)  Coloring  agent. 
Import  range:  Confidential. 

P8a-1791 

Importer.  Confidential. 

Chemical.  (G)  Indoaniline  dye 
derivative. 

Use/Import.  (G)  Coloring  agent. 
Import  range:  Confidential. 

P 88-1792 

Importer.  Confidential. 

Chemical.  [G]  Indoaniline  dye 
derivative. 

Use/Import.  (G)  Coloring  agent. 
Import  range:  Confidential. 

Toxicity  Data.  Mutagenicity:  negative. 

P  88-1793 

Importer.  Confidential. 

Chemical.  [G]  Imidazolazo  dye 
derivative. 

Use/Import  (G)  Coloring  agent. 
Import  range:  Corifidential. 

Toxicity  Data.  Mutagenicity:  negative. 

P 88-1794 

Importer.  Confidential. 
Chemical.  (G)  Styryl  dye  derivative. 
Use/Import  [G]  Coloring  agent. 
Import  range:  Confidential. 

Toxicity  Data.  Mutagenicity:  negative. 

P 88-1795 

Importer.  Confidential. 

Chemical.  (G)  Quinophthalon  dye 
derivative. 

Use/Import.  (G)  Coloring  agent. 
Import  range:  Confidential. 

Toxicity  Data.  Static  acute  toxicity: 
LC50  time.  Mutagenicity:  negative. 

P  88-1796 

Importer.  Confidential. 
Chemical.  (G)  Styryl  dye  derivative. 
Use/Import.  (G)  Coloring  agent. 
Import  range:  Confidential. 

Toxicity  Data.  Mutagenicity:  negative. 

P  88-1797 

Importer  Confidential. 

Chemical.  (G)  Quinophthalon  dye 
derivative. 

Use/Import.  (G)  Coloring  agent. 
Import  range:  Confidential. 

Toxicity  Data.  Mutagenicity:  negative. 

P 88-1798 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  alkylphenyl 
ether. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  none 
species  (Rabbit).  Skin  irritation:  slight 
species  (Rabbit).  Mutagenicity:  negative. 


P 88-1799 

Importer.  Shin-Estu  Silicones  of 
America,  Inc. 

Chemical.  (G)  Organosiloxane. 

Use/Import.  (S)  Additive  for  plastics/ 
waxes.  Import  range:  1.000-2.000  kg/yr. 

P  88-1800 

Importer  Shin-Estu  Silicones  of 
America,  Inc. 

Chemical.  (G)  Organopolysiloxane. 

Use/Import.  (S)  Additive  rubber 
compound.  Import  range:  100-300  kg/yr. 

P  88-1801 

Manufacturer  Confidential. 

Chemical.  (G)  Glycol  substituted 
heterocylic  amide. 

Use/Production.  (S)  Cellulosis  fabric 
treatment.  Prod,  range:  2,000,000- 
6,000.000  kg/yr. 

P  88-1802 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyhydric  alcohol 
substituted  heterocyclic  amide. 

Use/Production.  (S)  Cellulosis  fabric 
treatment.  Prod,  range:  2.000,000- 
6,000,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  20  ml/kl  species  (Rat). 

P  88-1803 

Importer.  Confidential. 

Chemical.  (G)  Ethylene  copolymer. 

Use/Import  (S)  Industrial  auxiliaries. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50>  10.000  species  (Rat). 

P  88-1804 

Manufacturer.  Hercules  Incorporated. 
Chemical.  (G)  Hexadienoyl  chloride. 
Use/Production.  (S)  Isolated 
intermediate.  Prod,  range:  Confidential. 

Dated:  August  IB.  1988. 
Steve  Newburg-Rinn, 

Chief,  Public  Data  Branch.  Information 

Management  Division.  Office  of  Toxic 

Substances. 

(FR  Doc,  88-T9788  Filed  8-30-88;  8:45  am] 

BILUNG  CODE  6SaO-SO-M 


[OPTS-51712;  FRL-3439-2] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Cutilrol  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 


to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  forty-one  such  PMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  Review  Periods: 

P  88-1805— November  a  1988. 

P  88-1806,  88-1807,  88-1808,  88-809, 
8ft-1810.  88-1811,  88-1812,  88-1813— 
November  7, 1988. 

P  8ft-1814— November  8, 1988. 

P  88-1815— November  7, 1988. 

P  88-1816— November  6, 1988. 

P  88-1817,  88-1818.  88-1819,  88-1820, 
88-1821— November  8, 1988. 

P  88-1822,  88-1824,  88-1825,  88-1826, 
88-1827— November  9, 1988. 

P  88-181828.  88-1829,  88-1830— 
November  12, 1988. 

P  88-1831,  88-1832,  88-1833,  88-1834. 
8a-1835,  88-1836,  88-1837,  88-1838,  88- 
1839.  88-1840.  88-1841,  88-1842.  88- 
1843 — November  13. 1988. 

P  88-1844.  88-1845.  88-1846— 
November  14. 1988. 

Written  comments  by: 

P  8ft-1805— October  9, 1988. 

P  88-1806.  88-1807.  88-1808,  88-1809, 
88-1810,  88-1811,  88-1812,  88-1818— 
October  a  1988. 

P  88-1814— October  9, 1988. 

P  88-1815— October  8, 1988. 

P  88-1816— October  7. 1988. 

P  88-1817,  88-1818.  88-1819.  88-1820, 
88-1821— October  9. 198a 

P  88-1822,  88-1824,  88-1825,  88-1826, 
88-1827— October  10, 1988. 

P  88-1828,  88-1829,  88-1830— October 
13, 1988. 

P  88-1831,  88-1832,  88-1833,  8a-1834, 
88-1835,  88-183a  88-1837,  88-1838,  88- 
1839,  88-1840,  88-1841,  88-1842,  8&- 
1843— October  14, 1988. 

P  88-1844,  88-1845,  88-1846— October 
15, 1988. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
■'[OPTS-51712]"  and  the  specific  PMN 
number  should  be  sent  to: 

Document  Processing  Center  (TS-790). 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency, 
Rm.  L-lOO,  401  M  Street,  SW., 
Washington,  DC  20460,  (202)  554-1305. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Culleen,  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-611,  401  M 
Street,  SW.,  Washington,  DC  20460  (202) 
382-3725. 
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SUPPLEMENTARY  MFOmMTION:  The 

following  notice  contains  information 
extracted  from  the  nonconHdential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

F 88-1805 

Importer.  American  Cyanamid 
Company. 

Chemical.  (G)  Carbamic  acid  ester 
derivative. 

Use/Import,  (G)  Mineral  processing. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
I.DSO  461  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LO50  2.0  g/kg  species 
(Rabbit).  Eye  irritation:  none  species 
(Rabbit)  Skin  irritation:  slight  species 
(Guinea  pig).  Mutagenicity:  negative. 

P 88-1806 

Manufacturer.  Confidential. 

Chemical.  (G)  2,4-Disubstituted-2- 
alkyalkane. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
ID50  431  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LO50 1.8-2  g/kg  species 
(Rabbit).  Eye  irritation:  strong  species 
(Rabbit).  Skin  irritation:  strong  species 
(Rabbit). 

P  88-1807 

Manufacturer.  Ashland  Chemical 
Company. 

Chemical.  (G)  Polymeric  phosphino 
carboxylic  acid. 

Use/Production.  (S)  Water 
antiscalant.  Prod,  range:  Confidential. 

P  88-1806 

Manufacturer.  Ashland  Chemical 
Company. 

Chemical.  (G)  Phosphono  carboxylic 
acid. 

Use /Production.  (S)  Water  corrosion 
inhibitor  antiscalant.  Prod,  range: 
Confidential. 

P  88-1809 

Manufacturer.  Ashland  Chemical 
Company. 

Chemical.  (G)  Polymeric  additive. 

Use /Production.  (S)  Water 
antiscalant.  Prod,  range:  Confidential. 

P  88-1810 

Manufacturer.  Ashland  Chemical 
Company. 

Chemical.  (G)  Polymer  based  maleic 
anhydride  potassium  hydroxide. 

Use/Production.  (S)  Water 
antiscalant.  Prod,  range:  Confidential. 


F  88-1811 

Manufacturer.  Ashland  Chemical 
Company. 

Chemical.  (G)  Polymer  based  maleic 
anhydride  sodium  hydroxide. 

Use/Production.  (S)  Water 
antiscalant.  Prod,  range:  Confidential. 

P  88-1812 

Manufacturer.  Mazer  Chemicals 
Division. 

Chemical.  (G)  Alkylene 
polyalkoxyethanol. 

Use/Production.  (G) 
Copolymerization.  Prod,  range: 
Confidential. 

P  88-1813 

Manufacturer.  Mazer  Chemicals 
Division. 

Chemical.  (G)  Derivatized  alkylene 
polyalkoxylate. 

Use /Production.  (G)  Chemcial 
intermediate.  Prod,  range:  Confidential. 

P  88-1814 

Manufacturer.  Mazer  Chemicals 
Division. 

Chemical.  (G)  Derivatized 
polyalkylene  glycal. 

Use/Production.  (G)  Chemcial 
intermediate.  Prod,  range:  Confidential. 

P  88-1815 

Manufacturer.  Mazer  Chemicals 
Division. 

Chemical.  (G)  Alkylene 
polyalkoxyethyl  sulfonate. 

Use/Production.  (G)  Monomer  for 
copolymerization.  Prod,  range: 
Confidential. 

P  8&-1816 

Manufacturer.  Mazer  Chemicals 
Division. 

Chemical.  (G)  Alkylene 
polyalkoxyethyl,  ammonium  salt. 

Use /Production.  (G)  Monomer  for 
copolymerization.  Prod,  range: 
Confidential. 

P  88-1817 

Manufacturer,  Confidential. 

Chemical.  (G)  Aliphatic  polyester 
polyurethane-polyacrylate. 

Use/Production.  (S)  Coating,  modifier 
for  coatings,  inks,  and  adhesives.  Prod, 
range:  Confidential. 

P  88-1818 

Manufacturer.  Shell  Oil  Company. 

Chemical.  (G)  Modified  styrene,  diene 
copolymer. 

Use /Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P  88-1819 

Manufacturer.  Confidential. 


Chemical.  [G]  Styrenated  functional 
methacrylated  acrylate. 

Use/Production.  (S)  Automative 
refinish  resin.  Prod,  range:  210.000- 
250,000  kg/yr. 

P  88-1820 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  polyester 
anhydride. 

Use/Production.  (G)  Industrial  curing 
agent.  Prod,  range:  50,000-100,000  kg/yr. 

P 88-1821 

Importer.  Uniroyal  Chemical  Co.,  Inc. 

Chemical.  (S)  Substituted  p-phenylene 
diamine. 

Use/Import.  (S)  Chemical 
intermediate.  Import  range:  Confidential. 

P 88-1822 

Importer.  Confidential. 

Chemical.  (G)  Alkenedioic  acid, 
diester. 

Use/Import.  (S)  Additive  for  wood 
coating.  Import  range:  13,500-15,500  kg/ 
yr. 

P 88-1824 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyoxypropylene 
amine  derivative. 

Use/Production.  (G)  Resin  component. 
Prod,  range:  Confidential. 

P  88-1825 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyoxypropylene 
amine  derivative. 

Use /Production.  (G)  Resin  component. 
Prod,  range:  Confidential. 

P 88-1826 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  and  methcrylic 
functionalized  polymer. 

Use /Production.  (G)  Industrial 
dispersive.  Prod,  range:  26,000-30.000 
kg/yr. 

P 88-1827 

Importer.  Organic  Dyestuffs 
Corporation. 

Chemical  (G)  Acid  red  299. 

Use/Import.  (S)  Coloring,  Import 
range:  2.000-6,000  kg/yr. 

P 88-1828 

Importer.  DSM  Resins  U.S.,  Inc. 

Chemical.  (G)  Aliphatic  polyuretane 
elastomers. 

Use/Import.  (S)  Formulation  of 
elastomers  coatings.  Import  range: 
Confidential. 

P  88-1829 

Importer.  Confidential, 
Chemical.  (G)  Hydroxy  functional 
acrylic  acid. 
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Use/Import.  (S)  Coastings.  Import 
range:  Confidential. 

P 88-1830 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydroxy  functional 
acrylic  resin. 

Use /Production.  (S)  Coatings.  Prod, 
range:  Confidential. 

P 88-1831 

Importer.  Sherex  Chemical  Company. 

Chemical.  (S)  Di-aminebis  (cyanato- 
N)  zinc. 

Use/Import.  (S)  Rubber  accelerator 
and  curing  agent.  Import  range: 
Confidential 

P  88-1832 

Manufacturer.  Confidential. 

Chemical.  (G)  Sulfurized  trialkyi 
phosphite. 

Use/Production.  (G)  Industrial 
lubricant  additive.  Prod,  range: 
Confidential. 

P 88-1833 

Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  Aromatic 
polycarbonate  oligomers. 

Use /Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P 88-1834 

Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  Bisphenol-A- 
polycarbonate  aryl  end-capped. 

Use /Production.  (G)  Engineering 
thermoplastic  resin.  Prod,  range: 
Confidential. 

P 88-1835 

Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  Bisphenol-A- 
polycarbonate,  alkylaryl  alkyl  end- 
capped. 

Use/Production.  (G)  Engineering 
thermoplastic  resin.  Prod,  range: 
Confidential. 

P8S-1836 

Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  Bisphenol-A- 
polycarbonate,  alkylaryl  end-capped. 

Use/Production.  (G)  Engineering 
thermoplastic  resin.  Prod,  range: 
Confidential. 

P  88-1837 

Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  EPA  chloroformates. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 


P  88-1838 

Importer.  Roure,  Inc. 

Chemical  (S)  Cyclohexanone,  2-{l- 
mercaptoacetyl-l-methyl-€thyl)-5- 
methyl-,  (E)  -t-  (Z)  in  a  ratio  60/40. 

Use/Import.  (S)  Consumer  product. 
Import  Range:  100  kg/yr. 

P  88-1839 

Importer  Additives  Div.,  (Ciba-Geigy 
Corp.). 

Chemical.  (S)  Benzenepropanoic  acid, 
3-(2h-benzotriazol-2-yl)-5-{l,  1- 
diethylethyl)-4-hydroxy-,  methyl  ester. 

Use/Import.  (G)  Component  for 
polymers.  Import  range:  Confidential. 

P  88-1840 

Manufacturer.  Mazer  Chemicals 
division. 

Chemical.  (G)  Modified  alkylene 
polyalkoxyethanol. 

Use/Production.  (G)  Monomer  for 
copolymerization.  Prod,  range: 
Confidential. 

P8a-1841 

Manufacturer.  Confidential. 

Chemical  (G)  Alkylbenzene  sulfonic 
acid,  barium  salt. 

Use /Production.  (G)  Lube  oil  additive. 
Prod,  range:  Confidential. 

P  88-1842 

Manufacturer.  EMS  Corporation. 

Chemical.  (S)  l-Ethanol-2-oxy- 
agarose. 

Use/Production.  (S)  Purified  gelling 
medium.  Prod,  range:  Confidential. 

P  88-1843 

Manufacturer.  FMC  Corporation. 

Chemical  (G)  Propenyl  (alkyl) 
agarose  derivative. 

Use/Production.  (S)  Purified  gelling 
medium.  Prod,  range:  Confidential. 

P  88-1844 

Manufacturer.  Confidential. 

Chemical  (G)  Fatty  acids,  tall-oil 
compounds  with  substitute  IH- 
imidazole. 

Use /Production.  (G)  Debonding  agent 
for  paper.  Prod,  range:  Confidential. 

P 88-1845 

Manufacturer  Confidential. 
Chemical.  (G)  End-capped  polyether. 
Use/Production.  (G)  Intermediate. 
Prod,  range:  Confidential. 

P  88-1846 

Manufacturer.  Confidential. 
Chemical  (G)  End-capped  polyether. 
Use/Production.  (G)  Intermediate. 
Prod,  range:  Confidential. 


Date:  August  25. 1988. 
Steve  Newburg-Rinn. 

Chief,  Public  Data  Branch,  Information 

Management  Division.  Office  of  Toxic 

Substances. 

[FR  Doc.  8&-19789  Filed  8-30-88;  8:45  am| 

BILLING  CODE  B560-50-M 


[OPTS-59849;  FRL-3439-3) 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  Section  5(a](l]  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PM!NJ) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984  (49  Fr  58066)  (40  CFR 
723.250),  EPA  published  a  rule  which 
granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  eight  such  PM.Ns  and  provides 
a  summary  of  each. 

DATES:  Close  of  Review  Periods: 

Y  88-242— September  5. 1988. 

Y  88-243— September  1, 1988. 

Y  88-244— September  4. 1988. 

Y  88-245,  88-246,  88-247— September 
5, 1988. 

Y  88-248,  88-249— September  6. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  CuUeen,  Premanufacture 
.Notice  Management  Branch,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-611,  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 
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Y  88-242 

Manufacturer.  Phillips  Petroleum 
Company. 

Chemical.  (G)  Polyolefin  copolymer. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Y  88-243 

Manufacturer.  Phillips  Petroleum 
Company. 

Chemical.  (S)  4-Methyl-l-pentene; 
hydrogen. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Y  88-244 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydroxy  functional 
acrylic  resin. 

Use/Production.  (S)  Coatings.  Prod, 
range:  Confidential. 

Y  88-245 

Manufacturer  GE  Plastics. 

Chemical.  (G]  Aromatic  polyester 
resin. 

Use/Production.  (S)  Thermoplastic 
resin  modifier.  Prod,  range:  ConHdential. 

Y  88-246 

Manufacturer.  GE  Plastics. 

Chemical.  (G)  Aromatic  polyether 
esterified  with  hydroxyacid  or  polyester. 

Use/Production.  (S)  Thermoplastic 
resin  for  extrusion  and  molding.  Prod, 
range:  Confidential. 

Y  88-247 

Manufacturer.  GE  Plastics. 

Chemical.  (G)  Vinyl  polymer  and 
aromatic  polyether  esterified  with 
aromatic  hydroxy  acid  polyester. 

Use/Production.  (S)  Thermoplastic 
resin  for  extrusion  and  molding.  Prod, 
range:  Confidential. 

Y  88-248 

Manufacturer  Confidential. 

Chemical.  (G)  Aliphatic  polyester 
urethane. 

Use/Production.  (G)  Used  in  coatings 
applied  by  industrial  manufactures. 
Prod,  range:  Confidential. 

Y  88-249 

Manufacturer  Confidential. 
Chemical.  (G)  Ester-aldehyde. 
Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

Date:  August  23, 1988. 
Steve  Newburg-Rinn, 

Chief,  Public  Data  Branch.  Information 

Management  Division.  Office  of  Toxic 

Substances. 

[¥K  Doc.  88-19790  Filed  8-30-88;  8:45  am] 

BtLUNG  CODE  65CO-SO-M 


[FRL-3438-2] 

Water  Pollution  Control:  Dredged  and 
Rll  Discharge  Program,  Jurisdiction; 
Special  Cases,  Ust 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  amendment  to 
consolidated  list  of  special  cases. 

summary:  This  notice  amends  the 
consohdated  list  of  special  cases 
published  in  the  Fefleral  Register  on 
October  24. 1980  (45  FR  70564]  to  include 
pocosin  wetlands  found  at  the  First 
Colony  Farms  tract  in  Tyrell,  Hyde,  and 
Washington  Counties.  North  Carolina. 
The  original  consolidated  list  of  special 
cases  was  developed  pursuant  to  the 
April  23, 1980.  Memorandum  (MOU) 
between  the  U.S.  Army  Corps  of 
Engineers  (Corps)  and  EPA.  This  MOU 
established  policies  and  procedures  that 
the  Corps  and  EPA  utilize  in  resolving 
geographical  jurisdictional  problems 
arising  in  connection  with  the  section 
404  program  regulating  the  discharge  of 
dredged  or  fill  materials  into  the  waters 
of  the  United  States.  Special  cases  are 
those  situations  where  significant  issues 
or  technical  difficulties  exist  concerning 
the  jurisdictional  scope  of  section  404 
waters,  the  environmental  consequences 
of  jurisdiction  are  significant  and  EPA 
has  declared  a  special  interest.  The 
Corps  refers  jurisdictional  questions 
involving  these  special  cases  to  EPA  for 
determination  of  extent  of  jurisdiction. 
DATES:  This  amendment  to  the 
consolidated  list  of  special  cases  was 
effective  February  5, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Clifford  Rader,  Environmental 
Protection  Agency,  Office  of  Wetlands 
Protection  (A-104F),  401  M  Street  SW., 
Washington,  DC  20460,  (202)  382-5087. 
SUPPI^MENTARY  INFORMATION:  On 
November  25, 1986,  EPA  Region  IV 
designated  pocosin  wetlands  in  nineteen 
North  Carolina  counties  as  interim 
special  cases  under  the  MOU.  This 
designation  included  the  roughly  35,000 
acre  First  Colony  Farms  tract  in  Tyrell, 
Hyde,  and  Washington  Counties. 

The  MOU  defines  special  cases  as 
"those  situations  where  significant 
issues  or  technical  difficulties  exist 
concerning  the  jurisdictional  scope  of 
section  404  waters,  the  environmental 
consequences  of  jurisdiction  are 
significant,  and  EPA  has  declared  a 
special  interest."  EPA  has  identified 
significant  issues  regarding,  in 
particular,  the  appropriate  hydrologic 
indicators  to  use  in  determining  whether 
pocosins  are  waters  of  the  United 
States.  The  First  Colony  Farms  tract 
raises  specific  issues  in  light  of  ditching 


on  the  tract,  which  may  or  may  not  have 
altered  the  hydrology  on  all  or  parts  of 
the  site. 

Additionally,  there  are  significant 
environmental  consequences  of  the 
determination  of  jurisdiction  or  lack  of 
jurisdiction  on  this  tract.  This  is  one  of 
the  largest  remaining  continuous  areas 
of  pocosins.  Pocosins  are  highly 
valuable  for  wildlife  habitat  and  water 
quality  improvement,  which  is 
particularly  significant  for  the 
Albermarle  and  Pamlico  Sounds. 
Further,  the  precedential  nature  of  this 
decision  reinforces  the  environmental 
significance  of  this  determination. 

On  February  5. 1988.  EPA 
Headquarters  concurred  with  Region 
IV's  designation  of  the  First  Colony 
Farms  tract  as  a  special  case.  Due  to 
continuing  discussions  with  the  Corps 
on  the  remainder  of  the  interim  special 
case,  final  action  on  all  but  the  First 
Colony  Farms  tract  has  been  deferred. 

Dated:  August  22, 1988. 
Reliecca  W.  Hamner. 

Acting  Assistant  Administrator  for  Water 
[FR  Doc.  88-19796  Filed  8-30-88;  8:45  a.m.] 

BILUNQ  CODE  •S6O-50-lt 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  Na  1746] 

Petitions  for  Reconsideration  and 
Clarification  of  Actions  in  Ruiemaidng 
Proceedings 

August  25, 1988. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rule  making  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e]. 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
Room  239, 1919  M  Street.  NW.. 
Washington,  DC,  or  may  be  purchased 
from  the  Commission's  copy  contractor 
International  Transcription  Service 
(202-857-3800).  Oppositions  to  these 
petitions  must  be  filed  September  19, 
1988.  See  §  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Nighttime  Operations  on 
Canadian,  Mexican,  and  Bahamian 
Clear  Channels.  (MM  Docket  No.  84- 
281) 
Number  of  petitions  received:  1 

Subject:  Amendment  of  Parts  73  and  76 
of  the  Conmiission's  Rules  Relating  to 
Program  Exclusivity  in  the  Cable  and 
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Broadcast  Industries.  (Cen.  Docket 

Na  87-24) 
Number  of  petitions  received:  12 
Federal  Communications  Commission. 
H.  Walker  Feaster  III, 
Acting  Secretary. 
|FR  Doc.  88-19839  Filed  8-30-88;  8:45  am] 

BILLING  CODE  6712-01-« 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Extension  of  3067-0132 
Title:  Cost  Allocation  Plan 
Abstract:  The  Federal  Emergency 
Management  Agency  (FEMA) 
provides  funding  to  assist  State  and 
local  governments  with  the  indirect 
costs  associated  with  the  Civil 
Defense — ^State  and  Local  Emergency 
Management  Assistance  Program 
(EMA).  This  information  collection 
enables  FEMA  to  verify  the  legitimacy 
of  charges  for  indirect  costs,  by 
providing  pertinent  information 
needed  in  both  the  accounting  and 
billing  process. 
Type  of  Respondents:  State  governments 
Estimate  of  Total  Annual  Reporting  and 

Recordkeeping  Burden:  112 
Number  of  Respondents:  56 
Estimated  Average  Burden  Hours  Per 

Response:  1 
Frequency  of  Response:  Anruially 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  *vriting  the  FEMA  Clearance 
Officer.  Linda  Shiley,  (202)  646-2624,  500 
C  Street  SW.,  Washington.  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  the 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Francine  Picoult. 
(202)  395-7231,  Office  of  Management 
and  Budget.  3235  NEOa  Washington. 
DC  20503  within  two  weeks  of  this 
notice. 


Date;  August  23, 1988. 
Wesley  C.  Moore, 

Director,  Office  of  Administrative  Support. 
|FR  Doc.  88-19757  Filed  8-30-68:  8:45  am) 

BILUNG  CODE  CTIA-II-M 


Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  rl-^a.-ance  in  accordance 
with  the  Papei  work  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Extension  of  3067-0138 
Title:  State  Administrative  Plan 
Abstract:  A  State  administrative  plan  is 
a  one-term  submission  with  periodic 
amendments  to  keep  it  current.  The 
plan  is  a  formal  description  of  each 
participating  State's  total  civil  defense 
program  and  related  State  and  local 
laws,  executive  directives,  rules, 
plans,  and  procedures.  This 
information  collection  is  required  to 
determine  the  eligibility  for  Federal 
contributions  to  a  State  and  its 
political  subdivisions  for  up  to  one 
half  of  the  necessary  and  essential 
State  and  local  civil  defense  personnel 
and  administrative  expenses. 
Type  of  Respondents:  State  governments 
Estimate  of  Total  Reporting  and 
Recordkeeping  Burden:  2,240 
Number  of  Respondents:  56 
Estimated  Average  Burden  Hours  Per 

Response:  20 
Frequency  of  Response:  Annually 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Shiley,  (202)  646-2624,  500 
C  Street  SW.,  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Francine  Picoult, 
(202)  395-7231,  Office  of  Management 
and  Budget,  3235  NEOB.  Washington, 
DC  20503  within  two  weeks  of  this 
notice. 

Date;  August  23, 1988. 
Wesley  C.  Moote, 

Director.  Office  of  Administrative  Support. 
[PR  Doc.  88-19758  Filed  8-30-88;  8:45  am] 

BILUNO  CODE  Cnt-tl-M 


BEST  COPY  AVAILABLE 


Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44) 
U.S.C.  Chapter  35). 
Type:  Extension  of  3067-0146 
Title:  State  Administrative  Plan  for 

Individual  and  Family  Grant  Program 
Abstract:  This  information  collection  is 
necessary  for  the  Federal  Emergency 
Management  Agency  (FEMA)  !o  carry 
out  its  role  in  the  Individual  and 
Family  Grant  (IFG)  program.  FEMA 
must  approve  the  States'  IFG 
administrative  plan,  in  order  for  the 
States  to  receive  Federal  grants. 
These  Federal  grants  are  intended  to 
provide  individual  and  family  grants 
for  disaster-related  necessary 
expenses. 
Type  of  Respondents:  State  governments 
Estimate  of  Total  Annual  Reporting  and 

Recordkeeping  Burden:  168 
Number  of  Respondents:  56 
Estimate  Average  Burden  Hours  Per 

Response:  3 
Frequency  of  Response:  Annually 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Shilev.  (202)  646-2624,  500 
C  Street  SW.,  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Francine  Picoult. 
(202)  395-7231,  Office  of  Management 
and  Budget,  3235  NEOB,  Washington, 
DC  20503  within  two  weeks  of  this 
notice. 

Date;  August  23. 1988. 
Wesley  G.  Moore. 

Director.  Office  of  Administrative  Support. 
[PR  Dec.  8ft-19759  Filed  6-30-88:  8:45  am) 
BILUNG  CODE  SnS-SI-M 


Transportation  Accident  Planning  and 
Preparedness;  Availability  of  Guidance 
Document 

agency:  Federal  Emergency 
Management  Agency  (F'EMA). 
ACTION:  Notice  of  availability  of  a 
transportation  accident  planning  and 
preparedness  guidance  document  and 
invitation  for  submittal  of  comments. 
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summary:  a  draft  emergency  planning 
document,  Guidance  for  Developing 
State  and  Local  Radiological 
Emergency  Response  Plans  and 
Preparedness  for  Transportation 
Accidents,  commonly  known  as 
"FEMA-REP-5",  is  available  for  public 
distribution  and  comment.  Copies  will 
be  distributed  to  State,  Tribal  and  local 
governments,  and  other  organizations, 
by  FEMA  for  review  and  comment. 

This  doctunent  provides  voluntary 
planning  and  preparedness  guidance  in 
the  form  of  14  planning  objectives  and 
guidance  considerations  for  use  by 
State.  Tribal  and  local  governments  in 
developing  emergency  response  plans 
for  transportation  accidents  involving 
radioactive  materials.  The  document 
also  provides  information  on  the 
application  of  the  guidance  to  other 
types  of  emergencies  and  makes  the 
distinction  between  elements  that  are 
unique  to  transportation  accidents  and 
those  that  are  common  to  the  other 
types  of  emergencies.  This  draft 
document  incorporates  comments 
received  from  many  organizations  of  the 
1983  interim-use  edition.  This  revision 
emphasizes  the  voluntary  nature  of  the 
guidance  and  the  need  to  tailor  planning 
and  preparedness  to  the  unique 
characteristics  and  needs  of  the 
involved  jurisdictions. 

This  document  has  been  developed  by 
the  Federal  Radiological  Preparedness 
Coordinating  Committee's 
Subcommittee  on  Transporation 
Accidents  which  is  co-chaired  by 
representatives  from  the  U.S. 
Department  of  Transportation  and 
FEMA.  In  addition  to  the  co-chairs, 
other  Committee  members  include 
representatives  from  the  Department  of 
Energy,  Environmental  Protection 
Agency,  Department  of  Health  and 
Human  Services,  Nuclear  Regulatory 
Commission,  United  States  Department 
of  Agriculture,  Sandia  National 
Laboratories,  the  Southern  States 
Energy  Board  and  the  Western 
Interstate  Energy  Board.  A  copy  of  this 
dociunent  may  be  obtained  from: 
Federal  Emergency  Management 
Agency.  P.O.  Box  8181,  Washington,  DC 
20024.  Please  reference  the  title  and 
number  (FEMA-REP-5)  of  the  document 
in  your  request.  Comments  on  this 
dociunent  are  requested  by  November 
30, 1988,  and  should  be  addressed  to: 
Rules  Docket  Clerk,  Federal  Emergency 
Management  Agency.  Room  835,  500  C 
St.  SW.  Washington,  DC  20472.  For 
further  information  on  this  document 
contact:  Vem  Wingert,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Room  630,  Washington.  DC 
20472,  Telephone  No.  [202]  648-2872. 


Issued  sk  Washington,  DC. 
Grant  Peterson, 

Associate  Director,  State  and  Local  Programs 
and  Support. 
(PR  Doc.  88-19755  Filed  8-30-88;  8:45  am] 

BlUma  COM  •71»-2<Hi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No*.  79IMM23. 79N-0434,  and 
79N-0425;  DESI  5773] 

Sulfanilamido-Aminacrine-Allantoin 
Combination  for  Vaginal  Use;  Drug 
Efficacy  Study  Implementation; 
WItltdrawal  of  Approval  of  Portions  of 
a  New  Drug  Application 

AQENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  those  portions  of  the  new 
drug  application  (NDA)  for  AVC  Cream 
that  provide  for  the  combination  of 
sulfanilamide,  aminacrine 
hydrochloride,  and  allantoin.  The  basis 
of  the  withdrawal  is  that  this 
combination  drug  product  lacks 
substantial  evidence  of  effectiveness  for 
its  labeled  indications.  A  reformulation 
of  the  product  containing  sulfanilamide 
alone  has  been  approved  as  safe  and 
effective. 

EFFECTIVE  DATE:  September  30, 1988. 
ADDRESS:  Requests  for  an  opinion  of  the 
appUcability  of  this  notice  to  a  specific 
product  should  be  identified  with  the 
reference  number  DESI  5773  and 
directed  to  the  Division  of  Drug  Labeling 
Compliance  (HFD-310),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  H.  Hazard,  Jr.,  Center  for  Drug 
Evaluation  and  Research  (HFI>-366), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857.  301- 
295-^041. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  August  22, 1983  (48  FR  38093),  the 
Director  of  the  National  Center  for 
Drugs  and  Biologies  (now  the  Center  for 
Drug  Evaluation  and  Research) 
evaluated  AVC  Cream  containing 
sulfanilamide,  aminacrine,  and  allantoin 
as  lacking  substantial  evidence  of 
effectiveness  for  its  labeled  indications. 
The  Director  also  proposed  to  withdraw 
approval  of  the  new  drug  application  for 
this  product  and  offered  an  opportunity 
for  a  hearing  on  the  proposal.  FDA  also 
announced  the  conditions  for  marketing 


an  effective  reformulation  of  AVC 
Cream  (sulfanilamide  alone  labeled  only 
for  use  in  the  30-day  treatment  of 
vulvovaginitis  caused  by  Candida 
albicans). 

In  response,  hearing  requests  were 
submitted  by  Merrell  Dow 
Pharmaceuticals,  Inc.,  the  holder  of  the 
NDA  for  AVC  Cream,  and  manufacturer 
of  generic  versions  of  the  product. 

FDA  has  approved  a  supplement  to 
NDA  6-530,  which  provides  for  the 
reformulation  of  AVC  Cream  to 
sulfanilamide  alone.  FDA  has  also 
approved  many  abbreviated  NDA's 
submitted  by  generic  manufacturers.  As 
a  consequence,  all  hearing  requests 
have  now  been  withdrawn.  Accordingly, 
the  Director  of  the  Center  for  Drug 
Evaluation  and  Research  is  withdrawing 
approval  of  pertinent  parts  of  the 
following  NDA: 

NDA  6-530,  AVC  Cream,  except 
insofar  as  it  pertains  to  the  formulation 
containing  sulfanilamide  alone;  Merrell 
Dow  Pharmaceuticals,  Inc.,  Subsidiary 
of  Dow  Chemical  Co..  2110  E.  Galbraith 
Rd..  Cincinnati.  OH  45215. 

Any  drug  product  that  is  identical, 
related,  or  similar  to  this  product  and  is 
not  the  subject  of  an  approved  new  drug 
application  is  covered  by  NDA  6-530 
and  is  subject  to  this  notice  (21  CFR 
310.6).  Any  person  who  wishes  to 
determine  whether  a  specific  product  is 
covered  by  this  notice  should  write  to 
the  Division  of  Drug  Labeling 
Compliance  at  the  address  given  above. 

The  Director  of  the  Center  for  Drug 
Evaluation  and  Research,  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  505.  52  Stat.  1052-1053  as  amended 
(21  U.S.C.  355)).  and  under  the  authority 
delegated  to  him  (21  CFR  5.82),  fmds 
that,  on  the  basis  of  new  information 
before  him  with  respect  to  this  product, 
evaluated  together  with  the  evidence 
available  to  him  when  the  application 
was  approved,  there  is  a  lack  of 
substantial  evidence  that  this  product 
will  have  the  effect  it  purports  or  is 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  its 
labeling. 

Therefore,  pursuant  to  the  foregoing 
findings,  approval  of  those  portions  of 
NDA  6-530  that  pertain  to  the  old 
formulation  containing  sulfamilamide, 
aminacrine,  and  allantoin  are 
withdrawn  effective  September  30, 1988. 

Shipment  in  interstate  commerce  of 
the  product  above  or  any  identical, 
related,  or  similar  product  that  is  not  the 
subject  of  an  approved  new  drug 
application  will  then  be  unlawful. 
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Dated:  August  17.  igss. 
Carl  C.  Pedk, 

Director,  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  88-19640  Filed  B-30-8B;  8:45  am] 

numO  CODE  418»«Mi 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Doctot  No.  88-1851] 

Submission  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal,  comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 

of  Management  and  Budget,  New 

Executive  Office  Building, 

Washington,  DC  20503. 


FOR  PURTHBI  INFORMATION  CONTACT: 

David  S.  Cristy.  Reports  Management 
Of&xr,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest.  Washington.  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  MFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperworic  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
informations  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 


proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

AuliuMtty:  Sec.  SS07.  Paperwork  Reduction 
Act.  44  U.S.C.  3S07;  sec  7(d)  Department  of 
Housing  and  Urban  Devetopment  Act.  42 
U.S.C.  3535(d). 

Date:  August  24. 1888. 

David  S.  Ciiaty. 

Deputy  Director,  Information  Policy  and 
Management  Division. 

Proposal:  Manufactured  Home 
Construction  and  Safety  Standards  Act 
Reporting  Requirements. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
National  Manufactured  Housing 
Construction  and  Safety  Standards  Act 
authorizes  HUD  to  establish 
construction  and  safety  standards  for 
manufactured  (mobile)  homes  and  to 
enforce  these  standards.  The  standards 
require  pertinent  information  in  the  form 
of  labels  and  notices  to  be  placed  in 
each  manufacturered  home.  HUD  needs 
this  information  to  make  sure 
manufacturers  are  complying  with  the 
standards. 

Form  Number,  None. 

Respondents:  individuals  or 
Households,  Slate  or  Local 
Governments,  and  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission: 
Recordkeeping  and  On  Occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  ol 
response 


Hours  per 
response 


Burden 
txwrs 


SAA  Reports _ 

IPIA  Reports  _ 

Consumer  Information  Cards.. 

State  Plans 

Consumer  Manuals 

l-aljels  and  Notices 

Recordkeeping 


34 
16 

240,000 
2 

240,000 
240,000 
240.000 


12 
12 
1 
1 
1 
1 
1 


.18 


406 

192 

115.200 

320 

19.200 

72,000 

38,400 


Total  Estimated  Burden  Hours: 
245.720 

Status:  Reinstatement. 

Contact:  Donald  R.  Fairman,  HUD, 
(202)  755-6590  John  AUison.  OMB.  (202) 
395-6880. 

Date:  August  24. 1988. 
[FR  Doc.  88-19835  Filed  8-30-88;  8:45  am] 

BILUNG  CODE  421&-01-M 


[Docket  No.  N-88-1852] 

Submission  of  Proposed  Information 
Collections  to  OMB 

agency:  Office  of  Administration.  HUD. 
ACTION:  Notices. 


summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT 
David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 


Urban  Development.  451  7th  Street, 
Southwest.  Washington.  DC  20410. 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPL£MENTARV  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 


» 


UMI 


33548 


Federal  Register  /  Vol.  53.  No.  169  /  Wednesday.  August  31,  1988  /  Notices 


proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  membes 
of  the  public  will  be  ejected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9]  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 


proposal  and  the  0MB  Desk  Officer  for 
the  Department. 

Authority:  Sec.  3507,  Paperwork  Reduction 
Act,  44  U.S.C.  3507;  sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act,  42 
U.S.C.  3535(d). 

Dated:  August  25, 1988. 

lohn  T.  Miupiiy, 

Director,  Information  Policy  and  Management 
Division. 

Proposal:  Mortgagee  Interview  and 

Questionnaire  and  Lender 

Questionnaire 
Office:  Housing 
Description  of  the  Need  for  the 

Information  and  Its  Proposed  Use: 


HUD  conducts  periodic  on-site 
reviews  of  HUD/FHA  approved 
lenders  and  their  branch  offices  to 
determine  compliance  with  HUD/ 
FHA  origination  and  servicing 
requirements  and  policies.  These 
reviews  are  necessary  to  protect  FHA 
borrowers  and  HUD's  insurance  funds 
from  lender  abuse  through  neglience 
and  fraudulent  business  practices. 

Form  Number:  HUD-9080A  and  9080B 

Respondents:  Business  or  Other  For- 
Profit 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Number  of 
respondents 


Frequency  ol 
response 


Hours  per 
response 


Burden 
hours 


Questionnaire. 


1.200 


1.200 


Total  Estimated  Burden  Hours:  1,200 

Status:  Extension 

Contact:  ].  Parker  Deal,  HUD,  (202)  755- 

6830;  John  Allison,  OMB,  (202)  395- 

6880 

Dated:  August  25, 1988. 
Proposal:  Description  of  Materials 
Office:  Housing 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  information  is  needed  so  that 
builders  and  sponsors  can  describe 
the  materials  and  assembly  of 
dwellings  and  other  improvements  to 

.  the  property.  This  form,  Description  of 
Materials,  and  attached  drawings 
define  the  scope  and  limits  of  the 
construction.  The  information  is  used 


by  HUD  to  estimate  the  value  for  FHA 

mortgage  insurance. 
Form  Number:  HUD-92005 
Respondents:  Business  or  Other  For- 

Profit,  Federal  Agencies  or  Employees, 

and  Small  Businesses  or 

Organizations 
Frequency  of  Submission:  On  Occasion 
Reporting  Burden: 


Numtier  of 
respondents 


Frequerxry  of 
response 


Hours  per 
response 


Burden 
hours 


Description  of  materials . 


2,500 


40 


1/2 


50,000 


Total  Estimated  Burden  Hours:  50,000 

Status:  Extension 

Contact:  Kenneth  L.  Crandall.  HUD  (202) 

755-6720;  John  Allison,  OMB,  (202) 

39&-«880 

Dated:  August  25. 1988. 
Proposal:  Restriction  on  Use  of  Assisted 

Housing  (FR-1588/2383) 
Office:  Public  and  Indian  Housing 
Description  of  the  Need  for  the 

Information  and  Its  Proposed  Use: 


This  rule  prohibits  Public  Housing 
Agencies  (PHAs)/Indian  Housing 
Authorities  (IHAs)  from  making 
housing  assistance  available  to 
persons  other  than  U.S.  citizens, 
nationals,  and  certain  categories  of 
eligible  aliens.  It  also  requires  that  an 
automated  system  of  verifying 
immigration  status  be  implemented. 
The  information  collection  consists 
primarly  of  recordkeeping 


requirements  imposed  on  PHAs/IHAs 

to  assure  compliance  with  Federal 

statutes. 
Form  Number:  None 
Respondents:  Individuals  or 

Households,  State  or  Local 

Governments,  and  Non-Profif 

Institutions 
Frequency  of  Submission:  On  Occasion 

and  Recordkeeping 
Reporting  Burden: 


Numl)er  of      y    Frequency  of    w 
respondents            response 

Hours  p>er 
response 

Burden 
hours 

Notices 

3  300                       700 

.01 
.10 
12 
.01 

23  100 

Verification 

3  300                         19 

6  270 

Policies  and  Procedures 

.    ...                                                                  3  300                            1 

39  600 

Recordkeeping 

3  300                        TH 

25  113 
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Total  Estimated  Burden  Hours:  94,083 

Status:  Revision 

Contact:  Edward  C.  Whipple.  HUD.  (202) 

426-0744;  John  Allison.  OMB  (202) 

395-6880 

Dated:  August  24. 1988. 
(FR  Doc.  88-19836  Filed  8-30-88;  8:45  am] 

•ILUNQ  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-060-08-5101-14-FB20;  CA  13198) 

California;  Emergency  Area  Closure; 
Riverside  County,  CA 

The  following  order  affecting  the 
lands  captioned  below,  was  issued  on 
August  15, 1988. 
T.  3  S..  R.  3  E..  SBM. 

Sec.  18.  NVt,  NV4  NV4  NEy4  SEy4. 

I  have  determined  that  the  operation 
of  off-road  vehicles  in  this  area  poses  a 
significant  threat  to  public  safety. 
Furthermore,  o^-road  vehicle  use  has 
caused  adverse  impacts  to  the  operation 
and  security  of  wind  energy  sites 
located  on  public  lands.  Under  the 
authority  of  43  CFR  8341.2(a),  I  hereby 
order  the  above  captioned  public  lands 
closed  to  all  motor  vehicles  until  the 
adverse  ejects  and  threat  to  public 
safety  has  been  eliminated. 

Persons  exempt  from  this  order  shall 
include  law  enforcement  personnel, 
persons  performing  the  official 
administrative  fimctions  of  the  Bureau 
of  Land  Management,  and  persons 
acting  under  specific  authorizations 
granted  by  the  Biu-eau  of  Land 
Management. 

This  area  closure  shall  remain  in 
effect  until  fiu-ther  notice. 

Date:  August  23, 1988. 
lames  W.  Abbott, 

Acting  Area  Manager. 

(FR  Doc.  88-19748  Filed  8-30-88;  8:45  am] 

•ILLINO  COOE  431(M0-M 


[NV-060-4321-02] 

Battle  Mountain  District  Advisory 
Council  Meeting  In  Tonopah,  Nevada 

summary:  Notice  is  hereby  given  in 
accordance  with  Public  Law  94-579  and 
43  CFR  Part  1780  that  a  meeting  of  the 
Battle  Mountain  District  Advisory 
Council  will  be  held  on  Tuesday  and 
Wednesday.  October  4  and  5. 1988.  The 
meeting  will  convene  at  1:00  p.m.  in  the 
Blue  Room  at  the  Tonopah  Convention 
Center. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  include: 


1.  Discussion  of  the  wild  horse 
situation  in  Stone  Cabin  Valley  and  a 
review  of  the  University  of  Minnesota 
study. 

2.  Discussion  of  the  Gilbert  Creek 
Allotment  grazing  situation. 

3.  Field  trip  to  Stone  Cabin  Valley  on 
October  5. 1988. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  between  4:00  and  4:30  p.m. 
on  October  4, 1988.  If  you  wish  to  make 
an  oral  statement,  please  contact  Terry 
L.  Plummer  by  4:30  p.m.,  September  30, 
1988. 

FOR  FURTHER  INFORMATION  CONTACH 

Terry  L  Plummer,  District  Manager,  P.O. 
Box  1420,  BatUe  Mountain  Nevada  89820 
or  phone  (702)  63&-5181. 

Date  Sl^ed:  August  19, 1988. 
Terry  L.  Plummer, 

Battle  Mountain,  Nevada. 

[FR  Doc.  88-19739  Filed  8-30-88;  8:45  am] 

BILUNO  CODE  4310-HC-M 

[ID-943-08-4220-11;  1-15320  at  al] 

Proposed  Continuation  of  Withdrawal; 
Idaho 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  that  279.25  acres 
of  land  vtrithdrawn  for  Public  Water 
Reserve  Nos.  47,  66, 107  and  156, 
continue  for  an  additional  20  years.  The 
water  involved  would  remain 
withdrawn  and  the  lands  would  closed 
to  surface  entry,  but  would  be  opened  to 
non-metalliferious  mining  through  this 
action.  The  lands  have  been  and  will 
continue  to  be  open  to  the  mineral 
leasing  laws  and  the  location  of 
metalliferous  minerals. 
date:  Comments  should  be  received  by 
November  29. 1988. 

ADDRESS:  Comments  should  be  sent  to 
Idaho  State  Director,  Bureau  of  Land 
Management,  3380  American  Terrace, 
Boise.  Idaho  83706. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Lievsay,  BLM.  Idaho  State  Office, 
3380  Americana  Terrace.  Boise,  Idaho 
83706.  208-334-1735. 

The  Bureau  of  Land  Management 
proposes  that  those  portions  of  Public 
Water  Reserve  No.  107.  created  by  the 
Executive  Order,  dated  April  17, 1926. 
and  fiu-ther  designated  by  Secretarial 
Order  of  Interpretation  No.  169.  dated 
August  4. 1932  and  Public  Water 
Reserve  Withdrawals  47.  66.  and  156, 
created  by  the  Executive  Orders  of 
August  15. 1919.  April  7. 1917.  and 


August  10, 1934,  respectively,  be 
continued  for  a  period  of  20  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751,  43  U.S.C.  1714,  on  the 
following-described  land: 

Boise  Meridian.  Idaho 

(1-15320) 

Public  Water  Reserve  No.  156 

T.  13  N.,  R.  24  E.. 

Sec.  21.  SEy4SWy4: 

Sec.  28,  NEy4^AVy4. 
(1-15325) 

Public  Water  Reserve  No.  47 
T.  13  N.,  R.  23  E.. 

Sec.  30.  lot  2,  SEy4NWy«.  NEy4SEy4. 
(1-15354) 

Public  Wafer  Reserve  No.  107 
Secretarial  Order  of  Interpretation  No.  169 
T.  13  N..  R.  27  E., 

Sec.4,  SWy4SWy4. 
(1-15593) 

Public  Water  Reserve  No.  66 
T.  10  N.,  R.  22  E.. 

Sec.  17,  SEy4SEy4. 

The  areas  described  aggregate  279.25  acres 
in  Custer.  Lemhi  and  Owyhee  Counties. 

The  purpose  of  the  withdrawals  is  to 
protect  the  springs  located  on  the  lands 
for  livestock  water  use. 

The  withdrawals  segregate  the  lands 
from  the  location  of  non-metalliferious 
minerals  and  operation  of  the  land  laws, 
but  not  the  mineral  leasing  laws,  and 
withdraw  the  public  waters  involved. 
The  lands  would  be  opened  to  non- 
metalliferous  mining  location,  only, 
through  this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demands  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whther  or  not  the 
withdrawals  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 

Dated:  August  23, 1988. 
William  E.  Ireland, 
Chief,  Realty  Operations  Section. 
[FR  Doc.  88-19747  Filed  8-30-88;  8:45  am] 

BILLING  CODE  4310-GG-M 
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Rah  and  WiklHfa  Service 

AvailabBity  of  Draft  Legislative 
Environmental  Impact  Statement, 
National  Wlldtlfe  Refuges  in  Aiaslta 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability  of  a  draft 
legislative  environmental  impact 
statement  on  the  Proposed  Acquisition 
of  Inholdings  on  National  Wildlife 
Refuges  in  Alaska. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  prepared,  for 
public  review,  a  Draft  Legislative 
Environmental  Impact  Statement  [LEIS] 
on  the  Proposed  Acquisition  of 
inholdings  on  National  Wildlife  Refuges 
in  Alaska  pursuant  to  section  102(2)(C] 
of  the  National  Environmental  Policy 
Act  of  1969.  The  draft  statement 
describes  five  alternatives  for  acquiring 
refuge  inholdings  and  the  environmental 
consequences  of  implementing  each 
alternative. 

dates:  All  comments  and  testimony, 
both  oral  and  written,  will  be  accepted 
until  October  24, 1988,  for  consideration 
in  the  preparation  of  the  final  plan. 
Public  hearings  will  be  held  in 
Washington,  DC;  Anchorage,  Kodiak, 
Fairbanks,  Bethel,  Arctic  Village, 
Kaktovik,  and  Galena,  Alaska;  during 
September  198a 

ADDRESS:  Comments  should  be  sent  to 
Regional  Director,  U.S.  Fish  and  Wildlife 
Service;  1011  East  Tudor  Road; 
Anchorage,  Alaska  99503-6199 
[Attention  Ann  Rappoport]. 

FOR  FURTHER  INFORMATION  CONTACT 

Ann  Rappoport,  Acting  1002  Project 
Manager;  U.S.  Fish  and  WildHfe  Service; 
1011  East  Tudor  Road;  Anchorage. 
Alaska  99503;  telephone  (907)  786-3411. 

SUPPLEMENTARY  INFORMATION:  A  COpy 
of  the  draft  statement  will  be  sent  to  all 
persons  and  organizations  who 
participated  in  any  part  of  the  planning 
process,  or  in  other  types  of 
communication  with  the  Service.  Copies 
of  the  draft  statement  will  also  be  sent 
to  Federal  and  State  agencies,  regional 
and  village  Native  corporations,  local 
governments,  and  other  organizations 
and  individuals  who  have  already 
requested  copies.  A  limited  number  of 
copies  are  available  upon  request  from 
Ms.  Rappoport. 

Written  and  oral  testimony  will  be 
accepted  at  the  public  hearings  and  will 
be  transcribed  for  the  official  record.  All 
comments  and  testimony,  both  oral  and 
written,  received  postmarked  by  or  prior 
to  October  24, 1988,  wiU  be  considered 
in  the  preparation  of  the  final  statement. 


In  addition  to  the  issues  raised  by  this 
draft  LEIS,  there  have  been  indications 
that  interested  persons  may  wish  to 
comment  on  subjects  clearly  outside  of 
the  scope  of  this  draft  LEIS.  Additional 
subjects  may  include: 

•  The  methodology  for  valuing  the 
privately  owned  inholdings  in  the  seven 
national  wildlife  refuges; 

•  The  methodology  for  valuing  oil  and 
gas  interests  to  be  exchanged  by  the 
Department; 

•  The  suitability  for  refuge  purposes 
of  the  inholdings  to  be  acquired; 

•  The  adequacy  of  section  22(g)  of  the 
Alaska  Native  Claims  Settlement  Act 
(43  U.S.C.  1621  (g)]  which  provides  for 
the  continuing  application  of  refuge  land 
use  laws  and  regulations  to  inholdings 
in  pre-ANCSA  refuges  as  a  substitute 
for  acquisition;  and 

•  The  desirability  of  acquiring 
subsurface  interests  underlying  the 
inholdings  to  be  acquired. 

Persons  interested  in  commenting  on 
issues  outside  of  the  scope  of  the  draft 
LEIS  may  do  so  by  separately 
addressing  those  issues  and  forwarding 
their  conmients  to  the  individual 
designated  in  this  notice  to  receive 
comments.  Comments  will  be 
considered  by  the  Secretary  on  whether 
the  proposed  exchange  agreements 
should  be  modified  through  further 
negotiations  or  signed  in  their  current 
form  and  then  sent  to  Congress  for 
approval,  whether  any  alternatives  for 
acquiring  these  lands  should  be 
adopted,  or  whether  no  action  should  be 
taken. 

Copies  of  the  draft  statement  are 
available  for  public  review  at  the  office 
of  the  Regional  Director,  at  the  above 
address,  and  at  the  following  locations: 
U.S.  Fish  and  Wildlife  Division  of 

Refuge  Management;  U.S.  Department 

of  the  Interior  BIdg.,  Room  2343;  18th 

and  C  Streets,  NW.;  Washington,  DC 

20240 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife;  500  NE.  Multnomah 

Street,  Suite  1692;  Portland,  Oregon 

97232 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife;  500  Gold  Avenue  SW., 

Room  1306;  Albuquerque,  New 

Mexico  87103 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife:  Federal  Building,  Fort 

Snelling;  Twin  Cities,  Minnesota  55111 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife:  Richard  B.  Russell 

Federal  Bldg.;  75  Spring  Street  NW.; 

Atlanta,  Georgia  30303 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife:  One  Gateway  Center, 

Suite  700;  Newton  Comer, 

Massachusetts  02158 


U.S.  Fish  and  Wildlife  Service.  Refuges 
and  Wildlife:  134  Union  Blvd.:  P.O. 
Box  25486;  Denver  Federal  Center 
Denver,  Colorado  80225 

Date:  August  26, 1986. 
Bruce  Blanchard, 

Director.  Environmental  Project  Review. 
[FR  Doc.  88-19841  Filed  8-30-88:  8:45  am) 

BtUJNOCOOe  «31«-S5-« 


National  Parte  Service 

Golden  Gate  National  Recreation  Area 
Advisory  Commission;  IMeeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Golden  Gate 
National  Recreation  Area  Advisory 
Commission  will  be  held  at  7:30  p.m. 
(PDT)  on  Thursday,  September  29,  1S88, 
at  Building  201,  Fort  Mason.  San 
Francisco,  California. 

The  Advisory  Commission  was 
established  by  Pub.  L.  92-589  to  provide 
for  the  free  exchange  of  ideas  between 
the  National  Park  Service  and  the  public 
and  to  facilitate  the  solicitation  of 
advice  or  other  counsel  from  members 
of  the  pubhc  on  problems  pertinent  to 
the  National  Park  Service  systems  in 
Marin,  San  Francisco  and  San  Mateo 
Counties. 

Members  of  the  Commission  are  as 
follows: 

Mr.  Frank  Boerger,  Chairman 
Ms.  Amy  Meyer,  Vice  Chair 
Mr.  Ernest  Ayala 
Mr.  Richard  Bartke 
Dr.  Howard  Cogswell 
Brig.  Gen.  John  Crowley.  USA  (ret) 
Mr.  Margot  Patterson  Doss 
Mr.  Neil  D.  Eisenberg 
Mr.  Jerry  Friedman 
Mr.  Steve  Jeong 
Ms.  Daphne  Greene 
Ms.  Gimmy  Park  Li 
Mr.  Gary  Pinkston 
Mr.  Merritt  Robinson 
Mr.  R.H.  Sciaroni 
Mr.  John  J.  Spring 
Dr.  Edgar  Wayburn 
Mr.  Joseph  Williams 

The  first  agenda  item  will  be  a 
presentation  of  Golden  Gate  National 
Recreation  Area  staff  recommendations 
on  the  United  States  Army  proposal  to 
expand  the  Post  Exchange  at  the 
Presidio  of  San  Francisco,  Building  T- 
135,  to  provide  increased  retail  space 
and  a  consolidation  of  services  and 
activities  presently  found  elsewhere  on 
post.  The  addition  will  be  to  the  west 
and  south  of  the  existing  building.  It  will 
contain  the  Garden  Shop  from  the  Four 
Seasons  Store,  Building  609.  which  has 


been  demolished.  The  former  Branch 
Exchange  and  the  Four  Seasons  Store 
have  been  demolished  for  the  site 
clearance.  Total  demolition  is  equivalent 
In  square  feet  to  the  proposed  one-story 
addition  (26,000  square  feet).  An  initial 
Army  presentation  of  the  proposal  was 
made  to  the  GGNRA  Advisory 
Commission  at  the  July  7. 1988  meeting. 

The  second  agenda  item  will  be  a 
presentation  by  the  Golden  Gate  Bridge 
District  of  a  proposal  to  add 
approximately  6,000  square  feet  to  the 
existing  maintenance  shop  facility  at  the 
west  end  of  the  Golden  Gate  Bridge  Toll 
Plaza,  and  to  remove  the  temporary 
storage  containment  structures  at  the 
site. 

The  meeting  is  open  to  the  public. 
Persons  wishing  to  receive 
environmental  documents  and  fact 
sheets  for  any  of  the  above-mentioned 
projects  should  contact  the  office  of  the 
Staff  Assistant  Golden  Gate  National 
Recreation  Area.  Building  201,  Fort 
Mason,  San  Francisco,  California  94123 
or  telephone  (415)  55&-4484. 

This  meeting  will  be  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  available  to  the  public  after 
approval  of  the  full  Advisory 
Commission.  A  transcript  is  available 
after  October  14, 1988.  For  copies  of  the 
minutes  contact  the  Office  of  the  Staff 
Assistant,  Golden  Gate  National 
Recreation  Area,  Building  201,  Fort 
Mason,  San  Francisco,  California  94123. 

Date:  August  24, 1988. 
Stanley  T.  Albright, 
Regional  Director,  Western  Region. 
(FR  Doc.  88-19751  Filed  8-30-88;  8:45  am] 
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Management  Policies;  Chapter  2— 
Criteria  for  Parfclands;  Correction 

agency:  National  Park  Service,  Interior. 
action:  Notice  of  availability  of 
proposed  revised  management  policies 
on  Criteria  for  Parklands  with  request 
for  review  and  comments;  correction. 

summary:  The  National  Park  Service  is 
correcting  errors  in  the  notice  which 
appeared  in  the  Federal  Register  on 
August  23, 1988  (53  FR  32113).  The  NPS 
is  proposing  revised  management 
policies  for  new  area  studies  and 
criteria  for  determining  national 
significance.  These  policies,  in  their  final 
form,  will  be  incorporated  in  the  revised 
National  Park  Service  Management 
Policies  as  a  part  of  chapter  2.  The 
corrections  are  mainly  minor  but 
Important  editorial  changes  and  a 
modification  of  the  deftnition  for 
suitability  to  consider  that  resources 


may  be  adequately  protected, 
represented  and  presented  for  public 
enjoyment  by  another  land  managing 
entity.  "iTie  revised  text  as  shown  below 
should  be  the  one  commented  on.  The 
comment  date  has  also  been  changed 
from  September  23, 1988  to  September 
30, 1988  to  allow  30  days  for  comment 
from  the  date  of  publication  of  this 
corrected  notice. 

DATES:  Written  comments  will  be 
accepted  until  September  30, 1988. 
ADDRESS:  Comments  should  be  directed 
to;  Chief,  Office  of  Policy,  National  Park 
Service,  P.O.  Box  37127,  MIB-MS1226, 
Washington.  DC  20013-7127. 

Single  copies  of  the  draft  management 
policies  may  be  requested  from  National 
Park  Service,  Office  of  Policy,  18th  &  C 
Streets,  NW..  MIB-MS1226,  Washington. 
DC  20013-7127.  Copies  are  available  for 
review  in  the  National  Park  Service 
Washington  Office  and  all  regional 
offices.  Addresses  of  the  Washington 
Office  and  regional  offices  are: 

National  Park  Service,  18th  &  C  Streets. 

NW.,  Main  Interior  Building,  Room 

1226,  Washington,  DC  20013-7127 
Alaska  Regional  Office,  National  Park 

Service,  2525  Gambell  Street,  Room 

107,  Anchorage,  AK  99503 
Mid-Atlantic  Regional  Office,  National 

Park  Service,  143  South  Third  Street. 

Philadelphia,  PA  19106 
Midwest  Regional  Office,  National  Park 

Service.  1709  Jackson  Street,  Omaha. 

NE  68102 
National  Capital  Parks.  National  Park 

Service.  1100  Ohio  Drive,  SW., 

Washington,  DC  20242 
North  Atlantic  Regional  Office.  National 

Park  Service,  15  State  Street,  Boston, 

MA  02109-3572 
Pacific  Northwest  Regional  Office, 

National  Park  Service,  83  South  King 

Street.  Suite  212,  Seattle  WA  98104 
Rocky  Mountain  Regional  Office. 

National  Park  Service.  12795  West 

Alameda  Parkway.  P.O.  Box  25287. 

Lakewood.  CO  80225 
Southeast  Regional  Office,  National 

Park  Service.  75  Spring  Street,  SW, 

Atlanta,  Ga  30303 
Southwest  Regional  Office,  National 

Park  Service,  P.O.  Box  728,  Santa  Fe, 

New  Mexico  87504-0728 
Western  Regional  Office,  National  Park 

Service,  450  Golden  Gate  Ave.,  Box 

36063,  San  Francisco,  CA  94102 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Policy,  202/343-4298  or  7456. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  policies  for  studying  potential 
additions  to  the  national  park  system 
reflect  revised  criteria  for  national 
significance  adopted  since  1978  for 
National  Historic  Landmarks  and 


National  Natural  Landmarks.  This 
statement  updates  the  policy  in  effect 
since  1978  to  more  clearly  distinguish 
significance  considerations  from 
questions  of  suitability,  feasibility,  and 
management  alternatives.  The  proposed 
policy  outlines  four  basic  significance 
factors  that  apply  to  natural,  cultural, 
and  recreation  resources  and  provides 
examples  for  each  category  of  resource. 
This  approach  replaces  the  separate 
criteria  for  national  recreation  areas 
that  appeared  in  the  1978  policies.  The 
revised  policy  outlines  criteria  for  new 
national  park  system  units,  but  does  not 
address  what  designation  (park, 
monument,  seashore,  recreation  area) 
would  be  most  appropriate.  Introductory 
material  in  the  1978  policy  has  been 
condensed  to  avoid  duplication  with 
other  chapters  in  the  new  management 
policies.  The  new  policy  statement  also 
includes  a  definition  and  criteria  for 
affiliated  areas. 

The  Service  is  hereby  sohciting 
comment  from  any  and  all  interested 
groups  or  individuals  on  these  policies. 
We  urge  you  to  be  specific  as  to  how  the 
policy  might  be  changed  or 
strengthened.  All  comments  will  be 
reviewed  and,  when  appropriate, 
incorporated.  The  policies  will  remain 
on  review  for  30  days.  The  revised  final 
policy  and  an  explanation  of  how 
comments  were  addressed  will  be 
published  in  the  Federal  Register.  These 
policies,  in  final  form,  will  become  a 
part  of  chapter  2  of  the  National  Park 
Service  Management  Policies. 
Denis  P.  Galvin, 
Acting  Director. 
August  25. 1988. 

New  Area  Studies  and  Criteria 

The  National  Park  Service  identifies 
nationally  significant  natural,  cultural, 
and  recreational  resources  and  assists 
in  their  preservation  both  inside  and 
outside  the  national  park  system.  The 
areas  managed  by  the  National  Park 
Service  are  only  one  part  of  a  national 
inventory  of  special  and  protected  areas 
managed  by  innumerable  federal,  state, 
and  local  agencies  and  the  private 
sector.  Consequently,  addition  to  the 
national  park  system  is  only  one  of 
many  alternatives  for  ensuring  the 
preservation  of  significant  national 
resources  for  public  enjoyment  and 
benefit.  A  great  variety  of  specially 
designated  areas,  including  natural 
landmarks,  historic  landmarks,  wild  and 
scenic  rivers,  trails,  wilderness  areas, 
areas  of  critical  environmental  concern, 
biosphere  reserves,  and  recreation 
areas,  managed  by  the  U.S.  Forest 
Service,  Fish  and  Wildlife  Service, 
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Bureau  of  Land  Management,  other 
federal,  state,  county,  and  local 
agencies,  Indian  tribes,  and  the  private 
sector,  complete  the  broader  national 
inventory. 

As  directed  by  Congress,  the  National 
Park  Service  will  study  and  monitor 
areas  to  determine  if  they  are  nationally 
significant  and  if  so,  whether  they  have 
potential  for  inclusion  in  the  national 
park  system.  Planning  for  the  future  of 
the  national  park  system  is  guided  by  a 
framework  of  themes  representing  all 
the  aspects  of  America's  natural  and 
cultural  heritage.  Additions  to  the 
system  recognize  new  understanding  of 
natural  resources,  national  recreational 
trends,  and  the  continuing  progress  of 
history.  New  area  studies  may  be 
initiated  within  the  Service  or  may  be 
conducted  in  response  to  requests  from 
Congress,  other  federal,  state,  or  local 
agencies,  or  the  private  sector.  The 
Service  will  review  all  proposals  and 
provide  advice  about  planning,  studies, 
or  other  ai^ropriate  actions.  Where 
formal  new  area  studies  are  appropriate, 
the  Service  will  establish  priorities  and 
conduct  stodies  as  funds  are  available. 

To  be  eligible  for  favorable 
consideration  as  a  unit  of  the  national 
park  sysinn,  an  area  must  (1)  possess 
nationally  signiRcant  natural,  cultural, 
or  recreational  resources.  (2)  be  a 
suitable  and  feasible  addition  to  the 
system,  and  (3)  require  direct  Park 
Service  management  instead  of 
alternative  protection  by  other  agencies 
or  the  private  sector.  These  criteria  are 
designed  to  ensure  that  the  national 
park  system  includes  only  outstanding 
examples  of  the  nation's  natural, 
cultural,  and  recreational  resources. 
They  also  recognize  that  inclusion  in  the 
national  park  system  is  not  the  only 
option  for  preserving  the  nation's 
outstanding  resources. 

Criteria  for  National  Significance 

A  natural,  cultural,  or  recreational 
resource  will  be  considered  nationally 
significant  if  it  meets  all  of  the  following 
criteria: 

It  is  an  outstanding  example  of  a 
particular  type  of  resource. 

It  possesses  exceptional  value  or 
quality  in  illustrating  or  interpreting  the 
natural  or  cultural  themes  of  our 
nation's  heritage. 

It  offers  opportunities  for  recreation, 
public  use,  and  enjoyment  or  for 
scientific  study  superior  to  other 
resources  of  the  same  type. 

It  retains  integrity  as  a  true,  accurate, 
and  relatively  unspoiled  example  of  a 
resource. 

Examples  of  natural  resources  that 
may  be  nationally  significant  include: 


An  outstanding  site  that  illustrates  the 
characteristics  of  a  iandform  or  biotic 
area  that  is  still  widespread: 

A  rare  remnant  natural  landscape  or 
biotic  area  of  a  type  that  was  once 
widesfwead  but  is  now  vanishing  due  to 
human  settlement  and  development; 

A  Iandform  or  biotic  area  that  has 
always  been  extremely  uncommon  in 
the  region  or  nation; 

A  site  possessing  exceptional 
diversity  of  ecological  components 
(species,  communities,  habitats)  or 
geologic  features  (landforms,  observable 
manifestations  of  geologic  processes): 

A  site  containing  biobc  species  or 
communities  whose  natural  distribution 
at  that  location  makes  them  unusual  (a 
relatively  large  population  at  the  limit  of 
its  range,  or  an  isolated  population); 

A  site  harboring  a  concentrated 
population  of  a  rare  plant  or  animal 
species,  particularly  one  officially 
recognized  as  threatened  or  endangered; 

A  critical  refuge  necessary  iat  the 
continued  survival  of  a  species; 

A  site  containing  a  rare  or  unusually 
abundant  fossil  deposits; 

An  area  with  outstanding  scenic 
qualities,  such  as  dramatic  topographic 
features,  unusual  contrasts  in  landforms 
or  vegetation,  spectacular  vistas,  or 
other  landscape  features; 

A  site  that  is  an  invaluable  ecological 
or  geological  benchmark  due  to  an 
extensive  and  long-term  record  of 
research  and  scientific  discovery. 

Nationally  significant  cultural 
resources  include  districts,  sites, 
buildings,  structures,  or  objects  that 
possess  exceptional  value  or  quality  in 
illustrating  or  interpreting  our  heritage 
and  that  possess  a  high  degree  of 
integrity  of  location,  design,  setting, 
materials,  workmanship,  feeling,  and 
association.  Examples  of  cultural 
resources  that  may  be  nationally 
significant  include  those  that — 

Are  associated  with  events  that  have 
made  a  significant  contribution  to  and 
are  identified  with,  or  that  outstandingly 
represent,  the  broad  national  patterns  of 
United  States  history  and  from  which  an 
understanding  and  appreciation  of  those 
patterns  may  be  gained; 

Are  associated  importantly  with  the 
lives  of  persons  nationally  significant  in 
the  history  of  the  United  States; 

Represent  some  great  idea  or  ideal  of 
the  American  people; 

Embody  the  distinguishing 
characteristics  of  an  architectural  type 
specimen,  exceptionally  valuable  for 
study  of  a  period,  style,  or  method  of 
construction  or  that  represent  a 
significant,  distinctive,  and  exceptional 
entity  whose  components  may  lack 
individual  distinction; 


Are  composed  of  integral  parts  of  the 
environment  not  sufficiently  significant 
by  reason  of  historical  association  or 
artistic  merit  to  warrant  individual 
recognition  but  collectively  compose  an 
entity  of  exceptional  historical  or 
artistic  significance,  or  outstandingly 
commemorate  or  illustrate  a  way  of  life 
or  culture; 

Have  yielded  or  may  be  likely  to  yield 
information  of  major  scientific 
importance  by  revealing  new  cultures  or 
by  shedding  light  upon  periods  of 
occupation  over  large  areas  of  the 
United  States. 

Ordinarily  cemeteries,  birthplaces, 
graves  of  historic  figures,  properties 
owned  by  religious  institutions  or  used 
for  religious  purposes,  structures  that 
have  been  moved  from  their  original 
locations,  reconstructed  historic 
buildings,  and  properties  that  have 
achieved  significance  within  the  past  50 
years  are  not  considered  appropriate  for 
addition  to  the  national  park  system 
unless  they  have  transcendent 
importance,  unless  they  possess 
inherent  architectural  or  artistic 
significance,  or  unless  no  other  site 
associated  with  that  theme  remains. 

Examples  of  recreation  resources  that 
may  be  nationally  significant  include — 

A  natural  or  cultural  feature  providing 
a  special  setting  for  a  variety  of 
recreational  activities  different  from 
those  available  at  the  local  or  regional 
level; 

A  spacious  area  located  near  a  major 
population  center  with  the  potential  to 
provide  exceptional  recreational 
opportunities  and  to  serve  visitors  from 
around  the  nation  rather  than  solely 
from  the  immediate  vicinity; 

An  area  that  protects  a  unique 
recreation  resource  that  is  scarce  and 
disappearing  in  a  multi-state  region, 
such  as  an  outstanding  recreational 
river,  a  unique  maritime  environment  or 
coastline,  or  a  unique  scenic  area; 

A  unique  combination  of  natural, 
cultural,  and  recreational  resources  that 
collectively  offer  outstanding 
opportunities  for  public  use  and 
enjoyment  even  through  each  feature 
might  not  individually  be  considered 
nationally  significant. 

Suitability  and  Feasibility 

To  be  suitable  for  addition  to  the 
national  park  system  an  area  must 
represent  a  natural/cultural  theme  or 
type  of  recreational  resource  that  is  not 
already  adequately  represented  in  the 
national  park  system  unless  such  an 
area  is  adequately  represented, 
protected,  and  presented  for  public 
enjoyment  by  another  land  managing 
entity.  Adequacy  or  representation  will 
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be  determined  on  a  case-by-case  basis 
by  evaluating  the  proposed  addition  in 
relation  to  other  units  in  the  national 
park  system. 

To  be  feasible  as  a  new  unit  of  the 
national  park  system  an  area  must  be  of 
sufficient  size  and  appropriate 
configuration  to  ensure  long-term 
protection  of  resources  and  to 
accommodate  public  use,  and  it  must 
have  potential  for  efficient 
administration  at  a  reasonable  cost. 
Important  feasibility  factors  include 
landownership,  acquisition  costs, 
access,  threats  to  the  resource,  and  staff 
or  development  requirements. 

Management  Alternatives 

Studies  of  potential  new  park  tmits 
will  evaluate  an  appropriate  range  of 
management  alternatives,  which  may 
include — 

Continued  management  by  states, 
local  governments,  Indian  tribes,  the 
private  sector,  or  other  federal  agencies: 

Technical  or  financial  assistance  to 
others  through  established  NPS 
programs  or  special  projects; 

Management  by  others  as  a 
designated  national  natural  landmark, 
national  historic  landmark,  national 
wild  and  scenic  river,  national  trail, 
biosphere  reserve,  state  or  local  park,  or 
other  specially  designated  and  protected 
area; 

Cooperative  management,  including 
designation  as  an  a^iliated  area. 

New  additions  to  the  national  park 
system  will  not  usually  be  recommended 
if  other  arrangements  can  provide 
adequate  protection  for  the  resource  and 
opportunities  for  public  enjoyment. 

Affiliated  Areas 

Congress  and  the  Secretary  of  the 
Interior  have  given  special  recognition 
to  a  small  group  of  areas  that  are 
afflliated  with  but  not  technically  part  of 
the  national  park  system.  These 
affiliated  areas  are  protected  and 
managed  by  other  organizations  and 
agencies,  but  they  have  some  formal 
financial  or  legal  relationship  with  the 
National  Park  Service,  often  including 
technical  or  financial  assistance  beyond 
what  is  normally  available  to  national 
landmarks. 

To  be  eligible  for  affiliated  status, 
areas  must  meet  the  same  criteria  for 
national  significance  as  national 
landmarks  or  potential  units  of  the 
national  park  system.  However, 
affiliated  areas  are  not  necessarily 
suitable  or  feasible  as  new  units  of  the 
system.  Designation  as  an  affiliated  area 
is  a  management  alternative  appropriate 
for  resources  that  can  be  most 
effectively  protected  by  others  through  a 
cooperative  arrangement  with  the 


National  Park  Service.  Although  the 
National  Park  Service  does  not  have 
direct  management  responsibility  for 
affiliated  areas,  the  Service  usually 
enters  into  an  agreement  to  assure  that 
management  and  operations  meet  Park 
Service  standards. 

[FR  Doc.  8&-ig752  Filed  8-30-88;  8:45  am] 
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Minerals  Management  Service 

[FES  eft-261 

Gulf  of  Mexico;  AvailalMlity  of  the  Final 
Environmental  Impact  Statement 
Regarding  Proposed  Central  and 
Western  Gulf  of  Mexico  Lease  Sales 
118  and  122 

The  Minerals  Management  Service 
has  prepared  a  Rnal  Environmental 
Impact  Statement  (EIS]  relating  to 
proposed  1989  Outer  Continental  Shelf 
(OCS)  oil  and  gas  lease  sales  in  the 
central  and  western  Gulf  of  Mexico. 
Proposed  Central  Gulf  of  Mexico  Sale 
118  and  Western  Gulf  of  Mexico  Sale 
122  will  offer  for  lease  approximately 
33.5  milhon  acres  and  27.9  million  acres, 
respectively.  Single  copies  of  the  final 
EIS  can  be  obtained  from  the  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  1201  Elmwood  Park 
Boulevard,  New  Orleans,  Louisiana 
70123-2394. 

Copies  of  the  final  EIS  are  available 
for  review  at  the  following  libraries: 
Austin  Public  Library,  402  West  Ninth 
Street,  Austin,  Texas;  Texas  State 
Library.  United  States  Documents 
Section,  1200  Brazos  Street,  Austin, 
Texas;  University  of  Texas,  Lyndon  B. 
Johnson  School  of  Public  Affairs  Library, 
2313  Red  River  Street,  Austin,  Texas; 
University  of  Texas,  General  Libraries/ 
Documents,  21st  and  Speedway  Streets, 
Austin,  Texas;  Houston  Public  Library, 
500  McKinney  Street,  Houston,  Texas; 
University  of  Houston-University  Park, 
Library  Documents  Unit,  4800  Calhoun 
Boulevard,  Houston,  Texas;  Dallas 
Public  Library,  1513  Young  Street, 
Dallas,  Texas;  Brazoria  County  Library, 
410  Brazoport  Boulevard,  Freeport. 
Texas;  LaRatama  Library,  505  Mesquite 
Street,  Corpus  Christi,  Texas;  Texas 
Southwest  College  Library,  1825  May 
Street,  Brownsville,  Texas;  Rosenburg 
Library,  2310  Sealy  Street,  Galveston. 
Texas;  Texas  ASM  University,  Evans 
Library,  Documents  Division,  Spence 
and  Lubbock  Streets,  College  Station, 
Texas;  The  University  of  Texas  at 
Dallas  Library,  2601  North  Floyd  Road, 
Richardson,  Texas;  Lamar  University, 
Gray  Library,  Virginia  Avenue, 
Beaumont,  Texas;  Texas  Tech 


University  Library,  United  States 
Documents,  18th  and  Boston  Streets, 
Lubbock,  Texas;  Texas  Tech  University. 
Law  Library,  1802  Hartford  Street, 
Lubbock,  Texas;  East  Texas  State 
University  Library,  2600  Neal  Street, 
Commerce,  Texas;  Stephen  F.  Austin 
State  University,  Steen  Library,  Wilson 
Drive,  Nacogdoches.  Texas;  Baylor 
University  Library,  Documents 
Department,  13125  Third  Street,  Waco, 
Texas;  University  of  Texas- Arlington. 
Library  Documents,  701  South  Cooper 
Street,  Arlington.  Texas;  University  of 
Texas  at  El  Paso,  Library  Documents 
Division,  Wiggins  Road  and  University 
Avenue,  El  Paso,  Texas;  Abilene 
Christian  University,  Margaret  and 
Herman  Brown  Library,  1600  Campus 
Court  Abilene,  Texas;  University  of 
Texas  at  San  Antonio  Library,  John 
Peace  Boulevard,  San  Antonio,  Texas; 
Tulane  University,  Howard  Tilton 
Memorial  Library,  Documents 
Department,  7001  Freret  Street  New 
Orleans,  Louisiana;  New  Orleans  Public 
Library,  219  Loyola  Avenue,  New 
Orleans,  Louisiana;  Louisiana  Tech 
University,  Prescott  Memorial  Library, 
Everet  Street,  Ruston,  Louisiana; 
Louisiana  State  Library.  760  Riverside, 
Baton  Rouge,  Louisiana;  Lafayette 
Public  Library,  301  W.  Congress, 
Lafayette,  Louisiana;  Calcasieu  Parish 
Library,  Downtown  Branch,  411  Pujo 
Street  Lake  Charles,  Louisiana:  NichoUs 
State  Library,  Nicholls  State  University, 
Leighton  Drive,  Thibodaux,  Louisiana: 
Harrison  County  Library,  14th  and  21st 
Avenue,  Gul^ort  Mississippi;  Auburn 
University  at  Montgomery  Library, 
Taylor  Road,  Montgomery,  Alabama; 
Montgomery  Public  Library,  445  South 
Lawrence  Street,  Montgomery, 
Alabama;  University  of  Alabama 
Libraries,  Government  Documents,  809 
University  Boulevard  East,  Tuscaloosa, 
Alabama;  Mobile  Public  Library,  701 
Government  Street  Mobile,  Alabama; 
University  of  Florida  Libraries, 
Documents  Department  University 
Avenue,  Gainesville,  Florida;  University 
of  Florida,  Holland  Law  Center  Library, 
Legal  Information  Center,  Southwest 
25th  Street  and  2nd  Avenue,  Gainesville, 
Florida;  Florida  A  &  M  University, 
Coleman  Memorial  Library,  Martin 
Luther  King  Boulevard,  Tallahassee, 
Florida;  Leon  County  Public  Library,  127 
North  Monroe  Street,  Tallahassee, 
Florida;  Florida  Atlantic  University 
Library,  Division  of  Public  Documents, 
20th  Street,  Boca  Raton,  Florida; 
University  of  Miami  Library, 
Government  Publications,  4600 
Rickenbacker  Causeway,  Miami, 
Florida;  St.  Petersburg  Public  Library. 
3745  Ninth  Avenue  North,  St.  Petersburg, 
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Florida;  West  Florida  Regional  Library. 
200  West  Gregory  Street,  Pensacola. 
Florida;  Northwest  Regional  Library 
System.  25  West  Government  Street. 
Panama  City,  Florida:  Lee  County 
Library,  3355  Fowler  Street.  Fort  Myers, 
Florida;  Charlotte-Glades  Regional 
Library  System.  2280  Northwest  Aaron 
Street,  Port  Chariotte,  Florida;  Tampa- 
Hillsborough  County  Public  Library 
System.  800  North  Ashley  Street, 
Tampa,  Florida. 
Wiiliam  D.  Battenberg, 
Director,  Minerals  Management  Service. 

Approved: 

Date:  August  26, 198a 

Bnic«  Blanchaid, 

Director.  Office  of  Environmental  Project 
Review. 

[FR  Doc.  88-19837  Filed  &-30-«8;  8:45  am) 

BILUNQ  CODE  4330-MR-ll 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Advisory  Committee  on  Voluntary 
Foreign  Aid;  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA)  on 
Tuesday,  Septem.ber  27th  in  conjunction 
with  the  release  of  their  report  on  "PVO 
Effectiveness." 
Date:  September  27, 1988 
Time:  9:30  a.m.-ll:20  a.m. 
Place:  The  National  Press  Club,  14th  and 

F  Streets,  NW.,  Washington,  DC 

20045. 

The  meeting  is  free  and  open  to  the 
public.  However,  notification  by 
September  21, 1988  through  the  Advisory 
Committee  Headquarters  is  required. 

Persons  wishing  to  attend  the  meeting 
must  call  (703)  875-4407,  or  write,  not 
later  than  September  21.  The  address  is: 
The  Advisory  Committee  on  Voluntary 
Foreign  Aid.  Room  305,  SA-8.  Agency  for 
International  Development,  Washington, 
DC  20523 

Date:  August  22. 1968. 
Thomas  A.  McKay, 

Deputy  Assistant  Administrator  for  Private 
and  Voluntary  Cooperation.  Bureau  for  Food 
for  Peace  and  Voluntary  Assistance. 
(FR  Doc.  88-19732  Filed  8-30-88:  8:45  am) 

MLLING  COOC  (lia-OI-M 


Housing  Guaranty  Program; 
Investment  Opportunity 

The  Agency  for  International 
Development  (A.I.D.)  is  considering  the 


authorization  of  the  guaranty  of  a  loan 
to  the  Government  of  Jamaica  as  part  of 
A.LD.'8  development  assistance 
program.  The  proceeds  of  this  loan 
would  be  used  to  support  a  shelter 
program  for  low-income  families  in 
Jamaica.  The  Government  of  Jamaica 
has  requested  A.LD.  to  advise  eligible 
investors  that  Jamaica  is  seeking 
expressions  of  interest  for  an  amount  to 
be  borrowed  of  up  to  $10  million  plus 
the  dollar  amount  to  capitalize  the  first 
three  years  of  interest  payments.  The 
name  and  address  of  the  Borrower's 
representative  to  be  contacted  by 
interested  U.S.  lenders  of  investment 
bankers,  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

Government  of  Jamaica 

Project:  532-HG-013— $10  Million  plus 
3  years  capitalized  interest. 

Attention:  (1)  Harry  Milner,  Financial 
Secretary,  Ministry  of  Finance  and 
Planning,  30  National  Heroes  Circle, 
P.O.  Box  512,  Kingston  4,  Jamaica.  Telex 
No.:  2447  Finance.  Telefax  No.:  809/924- 
9291.  Telephone  No.:  809/922-3388  or 
8601. 

(2)  Audley  Sailsman,  Ministry  of 
Finance  and  Planning.  30  National 
Heroes  Circle,  P.O.  Box  512,  Kingston  4, 
Jamaica.  Telex  No.:  2447  Finance. 
Telefax  No.:  809/924-9291.  Telephone 
No.:  809/922-8784. 

Investors  should  contact  the  borrower 
as  soon  as  possible  during  the  week  of 
September  5, 1988  and  indicate  their 
interest  in  providing  financing  for  the 
Housing  guaranty  Program.  Following 
discussions  with  interested  investors, 
the  Borrower's  representative  will  come 
to  New  York  to  finalize  procedures  to  be 
followed  in  selecting  a  loan  proposal. 
The  Borrower  intends  to  be  in  New  York 
during  the  week  of  September  12, 1988. 
The  intention  of  the  Borrower  is  to  close 
the  loan  and  obtain  disbursement  by 
September  30, 1988. 

Expressions  of  interest  should  also  be 
sent  to  the  following: 

Michael  G.  Kitay /Barton  Veret, 
Agency  for  International  Development, 
GC/PRE,  Room  3328  N.S..  Washington. 
DC  20523.  Telephone:  202/647-8235. 
Telex  No.:  892703  AID  WSA.  Telefax 
No.:  202/647-4958  (preferred 
communication). 

Mr.  Lane  Lee  Smith,  Assistant 
Director/Caribbean,  RHUDO/Kingston. 
USAID/Kingston,  American  Embassy, 
Washington,  DC  20523-3210  (street 
address:  6B  Oxford  Road,  Kingston, 
Jamaica).  Telephone  No.:  809/929-8572 
or  3125.  Telefax  No.:  809/929-3752. 

For  your  information  the  Borrower  is 
currently  considering  the  following 
terms: 

1.  Amount  U.S.  $10  million. 


2.  Maturity:  Up  to  30  years 

3.  Interest  Rate:  Option  of  either  fixed 
or  variable  rate  or  variable  with 
Borrower's  right  to  convert  to  fixed  rate. 

4.  Grace  Period  on  Principal:  Ten 
years  with  repayment  amortizing 
gradually  over  the  remaining  life  of  the 
loan. 

5.  Capitalization  of  Interest: 
Capitalization  of  interest  for  first  three 
years. 

6.  Prepayment:  Expressions  should 
include  the  possibility  of  partial  or  total 
prepayment  of  the  loan  by  the  Borrower, 
if  pricing  is  not  materially  affected. 

7.  Notes:  Preference  to  limit  number  of 
noteholders. 

8.  Fees:  Payable  at  closing  from 
proceeds  of  loan. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  A.I.D. 
The  lender  and  A.I.D.  would  enter  into  a 
Contract  of  Guaranty  covering  the  loan. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.I.D.  as  set  forth  in 
agreements  between  A.I.D.  and  the 
Borrower. 

The  full  repayment  of  the  loans  would 
be  guaranteed  by  A.I.D.  The  A.I.D. 
guaranty  would  be  backed  by  the  full 
faith  and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  an  A.I.D. 
guaranty  are  those  specified  in  section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens:  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percLMU 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
A.I.D. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  A.I.D. 
housing  guaranty  program  can  be 
obtained  from:  Peter  M.  Kimm,  Director, 
Office  of  Housing  and  Urban  Programs, 
Agency  for  International  Development, 
Room  315,  SA-18  Center  Building, 
Washington,  DC  20523.  Telephone:  703/ 
875-4808. 
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Date:  August  29. 1988. 

Fredrik  A.  Hansen, 

Deputy  Director,  Office  of  Housing  and  Urban 
Programs,  Agency  for  International 
Development 

(FR  Doc.  88-19945  Filed  8-30-88;  10:17  am] 

BILUNQ  CODE  eiW-Ot-M 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  337-TA-275] 

Certain  Nonwoven  Gas  Filter 
Elements;  Issuance  of  Limited 
Exclusion  Order 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  issued  a  limited 
exclusion  order  under  19  U.S.C.  1337(d) 
to  prevent  the  unauthorized  importation 
into  the  United  States  of  certain 
nonwoven  gas  filter  elements  that 
infringe  claims  of  1,  2,  3,  6,  7,  or  8  of  U.S. 
Letters  Patent  4.056,375  ("the  "375 
patent"). 

ADDRESSES:  Copies  of  the  limited 
exclusion  order,  the  Commission 
opinion  on  remedy,  the  public  interest, 
and  bonding,  and  all  other 
nonconfidential  documents  on  the 
record  of  the  above-captioned 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW.,  Room 
112.  Washington,  DC  20436,  telephone 
202-252-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

P.N.  Smithey,  Esq.,  Office  of  Uie  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-252-1061. 
Hearing-impaired  persons  are  advised 
that  information  on  the  aforesaid  limited 
exclusion  order  and  the  subject 
investigation  can  be  obtained  by 
contacting  the  Conunission's  TDD 
terminal  on  202-252-1810. 

SUPPLEMENTARY  MFORMATION:  As  8 

result  of  the  subject  investigation,  the 
Commission  determined  that  the 
unauthorized  U.S.  importation  and  sale 
of  the  subject  nonwoven  gas  filter 
elements  violates  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337).  See 
52  FR  32182  (Aug.  26, 1987).  as  amended 
by  52  FR  44234  (Nov.  18. 1987);  53  FR 
12200  (Apr.  13, 1988);  53  FR  27408  (June 
20, 1988).  The  Commission  accordingly 


solicited  written  submissions  from  the 
parties  to  the  investigation,  other 
Federal  agencies,  and  interested 
members  of  the  public  on  the  issues  of 
remedy,  the  public  interest,  and 
bonding.  See  53  FR  27408  (June  20, 1988). 
The  only  submissions  the  Commission 
received  were  those  filed  by  the  parties. 
After  considering  the  parties' 
submissions  and  examining  the  record 
developed  during  the  investigation,  the 
Commission  determined  that  the 
appropriate  remedy  for  the  section  337 
violations  found  in  this  investigation 
consists  of  a  limited  exclusion  order 
prohibiting  the  importation  of  Dutch 
respondent  Filtrair  B.V.'s  infringing  gas 
filter  elements  for  the  remaining  term  of 
the  '375  patent,  except  under  license 
from  the  patent  holder.  (The 
Commission  majority  determined  to 
deny  complainant's  request  for  an  order 
directing  domestic  respondent  APB 
Corporation  to  cease  and  desist  from 
marketing,  distributing,  selling,  or 
offering  for  sale  in  the  United  States  its 
existing  inventory  of  Filtrair  B.V.'s 
imported  infringing  nonwoven  gas  filter 
elements.*  The  Commission  also 
determined  that  the  public  interest 
considerations  listed  in  subsection  (d)  of 
section  337  do  not  preclude  issuance  of 
a  limited  exclusion  order  and  that  while 
the  order  is  under  review  by  the 
President  pursuant  to  subsection  (g)  of 
section  337,  the  excluded  articles  will  be 
entiUed  to  enter  the  United  States  under 
a  bond  in  the  amount  of  12  percent  of 
the  articles'  entered  value. 

The  authority  for  the  aforesaid 
Commission  determinations  and  the 
limited  exclusion  order  is  contained  in 
subsections  (d)  and  (j)  of  section  337  of 
the  Tariff  Act  of  19.^0  (19  U.S.C.  1337(d) 
and  19  U.S.C.  1337(j),  as  amended  by  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988)  and  in  interim  §  S  210.57  and 
210.58(a)  of  Part  210  of  the  Commission's 
Rules  of  Practice  and  Procedure  (which 
will  be  published  in  the  Federal  Register 
on  or  about  August  29, 1988)  (interim  19 
CFR  210.57  and  210.58(a)). 

Issued:  August  26, 1988. 
By  order  of  the  Commission. 

Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  88-19849  Filed  8-30-88;  8:45  am] 

BILUNQ  COOE  703IMI2-M 


>  ConuniBsioner  Liebeler  dissented  on  this  issue. 
She  would  have  issued  a  cease  and  desist  order  in 
addition  to  the  limited  exclusion  order  to  prevent 
the  repondents  from  selling  the  infringing  nonwoven 
gas  filter  elements  they  currently  have  in  their 
inventory. 


INTERSTATE  COMMERCE 
COMMISSION 

[I.C.C.  Order  No.  P-97] 

Passenger  Train  Operation;  Elgin, 
Joiiet  and  Eastern  Railway  Co.  and 
Wisconsin  Central  Ltd. 

To:  Elgin,  Joiiet  and  Eastern  Railway 
Company  and  Wisconsin  Central  Ltd. 

It  appearing,  that  the  National 
Railroad  Passenger  Corporation 
(Amtrak)  has  established  through 
passenger  train  service  between 
Chicago,  Illinois  and  Seattle, 
Washington.  The  operation  of  these 
trains  requires  the  use  of  the  tracks  and 
other  facilities  of  Soo  Line  Railroad 
Company  (SL).  A  portion  of  the  SL 
tracks  near  Elm  Grove,  Wisconsin,  are 
temporarily  out  of  service  because  of  a 
derailment.  An  alternate  route  is 
available  via  the  Joiiet  and  Eastern 
Railway  Company  and  Wisconsin 
Central  Ltd.  between  Rondout,  Illinois 
and  Duplainville,  Wisconsin. 

It  is  the  opinion  of  the  Commission 
that  the  use  of  such  alternate  route  is 
necessary  in  the  interest  of  the  public 
and  the  commerce  of  the  people;  that 
notice  and  public  procedure  herein  are 
impracticable  and  contrary  to  the  pubhc 
interest,  and  that  good  cause  exists  for 
making  this  order  effective  upon  less 
thirty  days'  notice. 

//  is  ordered, 

(a)  Piu"suant  to  the  authority  vested  in 
me  by  order  of  the  Conunission  decided 
January  13, 1986,  and  the  authority 
vested  in  the  Commission  by  section 
402(c)  of  the  Rail  Passenger  Service  Act 
of  1970  (45  U.S.C.  562(c)).  the  Elgin.  Joiiet 
and  Eastern  Railway  Company  (EJE) 
and  Wisconsin  Central  Ltd.  (WC)  are 
directed  to  operate  trains  of  the 
National  Railroad  Passenger 
Corporation  (Amtrak)  between  Rondout. 
Ulinsos  and  a  connection  vtrith  Soo  Line 
Railroad  Company  (SL)  at  Duplainville. 
Wisconsin. 

(b)  In  executing  the  provisions  of  this 
order,  the  common  carriers  involved 
shall  proceed  even  though  no 
agreements  or  arrangements  now  exist 
between  them  with  reference  to  the 
compensation  terms  and  conditions 
applicable  to  said  transportation.  The 
compensation  terms  and  conditions 
shall  be,  during  the  time  this  order 
remains  in  force,  those  which  are 
voluntarily  agreed  upon  by  and  between 
said  carriers;  or  upon  failure  of  the 
carriers  to  so  agree,  the  compensation 
terms  and  conditions  shall  be  as 
hereafter  fixed  by  the  Commission  upon 
petition  of  any  or  all  of  the  said  caniers 
in  accordance  with  pertinent  authority 
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conferred  upon  it  by  the  Interstate 
Conunerce  Act  and  by  the  Rail 
Passenger  Service  Act  of  1970.  as 
amended. 

(c)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate,  interstate 
and  foreign  commerce. 

(d)  Effective  date.  This  order  shall 
become  effective  at  4:45  p.m.  (EDT], 
August  10. 1988. 

(e)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  11:59  p.m. 
(EDT),  August  13, 1988,  unless  otherwise 
modified,  amended,  or  vacated  by  order 
of  this  Commission. 

This  order  shall  be  served  upon  the 
Joliet  and  Eastern  Railway  Company 
and  Wisconsin  Central  Ltd.,  the 
Association  of  American  Railroads — 
Transportation  Division,  The  American 
Short  Line  Railroad  Association,  and 
upon  the  National  Railroad  Passenger 
Corporation  (Amtrak),  and  a  copy  of  this 
order  shall  be  filed  with  the  Director, 
Office  of  the  Federal  Register. 

Issued  at  Washington.  DC,  August  10, 1988. 

By  Bernard  Caillard,  agent. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-19817  Filed  fr-30-88:  8:45  am] 

MIXING  COOC  703S-01-«I 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Order  Pursuant  to 
ttie  Clean  Air  Act;  A-1  Disposal  Corp^ 
etal 

In  accordance  with  Departmental 
policy,  28  CFR  §  50.7,  notice  is  hereby 
given  that  on  August  9, 1988  proposed 
four  consent  decrees  in  United  States  v. 
A-1  Disposal  Corporation,  et  al,  Civil 
Action  No.  86  C  9107.  were  lodged  with 
the  United  States  District  Court  for  the 
Northern  District  of  Illinois.  The 
proposed  consent  decrees  require  the 
defendants  to  pay  EPA  $162,568  to 
reimburse  EPA  for  costs  incurred  in 
responding  to  releases  and  threatened 
releases  of  hazardous  substances  at  the 
Album  Incinerator  site  in  Chicago. 
Illinois. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent 
decrees.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Land  and  Natural  Resources  Division. 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
V.  A-1  Disposal  Corporation,  et  al.,  D.J. 
Ref.  90-11-3-97A. 

The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Everett  McKinley 


Dirksen  Bldg..  Rm.  1500  S.,  219  S. 
Dearborn  St.,  Chicago,  Illinois  60604  and 
the  Region  V  OfRce  of  the 
Environmental  Protection  Agency,  230 
South  Dearborn  Street.  Chicago,  Illinois 
60604.  Copies  of  the  consent  decrees 
may  be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1517.  Ninth  Street  and 
Pennsylvania  Avenue,  Washington,  DC 
20530.  A  copy  of  the  proposed  consent 
decrees  may  be  obtained  in  person  or  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $2.70 
(10  cents  per  page  reproduction  cost) 
payable  to  the  Treasurer  of  the  United 
States. 

Roger  J.  Marzulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-19740  Filed  8-30-88;  8:45  am] 

BIUJNO  COOC  4410-01-M 


Consent  Decree  in  Action  To  Enjoin 
Discharge  of  Water  Pollutants; 
Fansteel,  Inc. 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  Fansteel,  Inc..  Civil 
Action  No.  88-471C,  was  lodged  with 
the  United  States  District  Court  for  the 
Eastern  District  of  Oklahoma  on  August 
17. 1988.  The  consent  decree  establishes 
a  compliance  schedule  for  the  metal 
processing  facility,  located  at  Number 
Ten  Tantalum  Place,  Muskogee, 
Oklahoma  and  owned  and  operated  by 
Fansteel,  Inc.  ("Fansteel"),  to  bring  the 
facility  into  compliance  with  the  Clean 
Water  Act,  33  U.S.C.  1251  et  seq., 
Fansteel's  National  Pollutant  Discharge 
Elimination  System  Permit,  and  the 
apphcable  regulations  relating  to  the 
discharge  of  pollutants.  The  consent 
decree  also  requires  payment  of  a  civil 
penalty  of  $99,000.  The  consent  decree 
calls  for  Fansteel  to  achieve  compliance 
by  January  31, 1990. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natiu'al  Resources  Division, 
Department  of  Justice,  10th  and 
Pennsylvania  Ave.  NW.,  Washington, 
DC  20530  and  should  refer  to  United 
States  V.  Fansteel,  Inc.,  D.J.  Ref.  No.  90- 
5-1-1-2921. 

The  consent  decree  may  be  examined 
at  the  office  of  the  United  States 


Attorney,  Eastern  District  of  Oklahoma, 
333  Federal  Courthouse  and  Office 
Building,  Muskogee,  Oklahoma  74401 
and  at  the  Region  VI  office  of  the 
Environmental  Protection  Agency.  First 
Interstate  Bank  Tower  at  Fountain 
Place.  1445  Ross  Avenue,  Dallas,  Texas 
75202.  A  copy  may  be  obtained  by  mail 
by  written  request  to  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $1.80 
(10  cents  per  page  reproduction  charge) 
payable  to  the  Treasurer  of  the  United 
States. 

Roger  |.  MoRulU, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-19741  Filed  8-30-88;  8:45  am] 

BILUNO  CODE  4410-01-M 


Lodging  of  Consent  Decree; 
Hardinsburg,  KY,  et  aL 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  on  July  22, 
1988,  a  proposed  consent  decree  in 
United  States  v.  City  of  Hardinsburg, 
Kentucky,  et  al,  C  88-0500-L-A.  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Kentucky.  The  action  was  brought 
pursuant  to  the  Clean  Water  Act,  33 
U.S.C.  1251  et  seq.  and  alleged 
violations  by  the  City  of  its  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit.  The  complaint  prayed 
for  civil  penalties  and  injunctive  relief. 

The  consent  decree  requires  the  City 
to  pay  a  civil  penalty  of  $6,000.  to 
achieve  final  compliance  with  its 
NPDES  permit  by  April  1. 1990.  to 
initiate  and  complete  necessary 
construction  in  accordance  with  a  fixed 
schedule  and  to  pay  stipulated  penalties 
for  violations  of  the  schedule. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington,  DC. 
All  comments  should  refer  to  United 
States  V.  City  of  Hardinsburg,  D.O.J.  Ref. 
90-5-1-1-3086. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Bank  of  Louisville 
Building.  10th  Floor,  Louisville, 
Kentucky  40202  and  at  the  Region  IV 
Office  of  the  Environmental  Protection 
Agency,  345  Courtland  Street  NE., 
Atlanta,  Georgia  30365.  Copies  of  the 


proposed  decree  can  be  obtained  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  &  Natural 
Resources  Division,  United  States 
Department  of  Justice,  Washington,  DC 
20530.  Any  request  for  a  copy  should  be 
accompanied  by  a  check  in  the  amount 
of  $1.70  for  copying  costs  payable  to  the 
'Treasurer  of  the  United  States." 
Roger  |.  Manulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-19733  Filed  8-30-88;  8:45  am) 

MLUNQ  CODE  4410-01-«l 


Lodging  of  Consent  Decree, 
Hodgcnville,  KY,  et  al. 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  on  July  22, 
1988,  a  proposed  consent  decree  in 
United  States  v.  City  of  Hodgenville, 
Kentucky,  et  al.,  C  88-0499  LA,  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Kentucky.  The  action  was  brought 
pursuant  to  the  Clean  Water  Act,  33 
U.S.C.  1251  et  seq.  and  alleged 
violations  by  the  City  of  its  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit.  The  complaint  prayed 
for  civil  penalties  and  injunctive  relief. 

The  consent  decree  requires  the  City 
to  pay  a  civil  penalty  of  $10,000,  to 
achieve  final  compliance  with  its 
NPDES  permit  by  April  1, 1990,  to 
initiate  and  complete  necessary 
construction  in  accordance  with  a  fixed 
schedule  and  to  pay  stipulated  penalties 
for  violations  of  the  schedule. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
&  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC. 
All  comments  should  refer  to  United 
States  V.  City  of  Hodgenville,  D.O.J.  Ref. 
90-5-1-1-3087. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  Bank  of  Louisville 
Building,  10th  Floor,  Louisville, 
Kentucky  40202  and  at  the  Region  IV 
Office  of  The  Environmental  Protection 
Agency,  345  Courtland  Street,  NE., 
Atlanta,  Georgia  30365.  Copies  of  the 
proposed  decree  can  be  obtained  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  &  Natural 
Resources  Division,  United  States 
Department  of  Justice,  Washington,  DC 
20530.  Any  request  for  a  copy  should  be 
accompanied  by  a  check  in  the  amount 


of  $1.70  for  copying  costs  payable  to  the 
"Treasurer  of  the  United  States." 
Roger  J.  Marzulla, 

Assistant  A  ttorney  General  Land  6-  Natural 

Resources  Division. 

[FR  Doc.  88-19734  Filed  8-30-88;  8:45  am] 

BILUNO  COOe  4410-10-H 


Lodging  of  Consent  Decree;  Kevil,  KY, 
etaL 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  on  July  22, 
1988,  a  proposed  consent  decree  in 
United  States  v.  City  of  Kevil,  Kentucky, 
et  al..  C  88-0172  P(J),  was  lodged  with 
the  United  States  District  Court  for  the 
Western  District  of  Kentucky.  The 
action  was  brought  pursuant  to  the 
Clean  Water  Act,  33  U.S.C.  1251  et  seq. 
and  alleged  violations  by  the  City  of  its 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit.  The 
complaint  prayed  for  civil  penalties  and 
injunctive  relief. 

The  consent  decree  requires  the  City 
to  pay  a  civil  penalty  of  $2,750,  to 
achieve  Hnal  compliance  with  its 
NPDES  permit  by  July  1, 1990,  to  initiate 
and  complete  necessary  construction  in 
accordance  with  a  fixed  schedule  and  to 
pay  stipulated  penalties  for  violations  of 
the  schedule. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
&  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC. 
All  comments  should  refer  to  United 
States  V.  City  of  Kevil  D.O.J.  Ref.  90-5- 
1-1-3085. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Bank  of  Louisville 
Building,  10th  Floor,  Louisville, 
Kentucky  40202  and  at  the  Region  IV 
Office  of  the  Environmental  Protection 
Agency,  345  Courtland  Street.  NE., 
Atlanta,  Georgia  30365.  Copies  of  the 
proposed  decree  can  be  obtained  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  &  Natural 
Resources  Division,  United  States 
Department  of  Justice,  Washington,  DC  ' 
20530.  Any  request  for  a  copy  should  be 
accompanied  by  a  check  in  the  amount 
of  $1.70  for  copying  costs  payable  to  the 
"Treasurer  of  the  United  States." 
Roger ).  Manulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

[FR  Doc.  88-19735  Filed  8-30-88;  8:45  am) 

BILUNO  COOE  4410-10-M 


Lodging  of  Consent  Decree;  Seymour 
Recycling  Corp.,  et  aL 

In  accordance  with  the  Policy  of  the 
Department  of  Justice,  28  CFR  50.7. 
notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
Seymour  Recycling  Corp.,  et  al..  Civil 
Action  No.  IP-80-457-C,  was  lodged 
with  the  United  States  District  Court  for 
the  Southern  District  of  Indiana,  on 
August  18, 1988.  The  action  was  filed 
pursuant  to  sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9606,  9607,  section  7003  of 
the  Resource  Conservation  and 
Recovery  Act,  42  U.S.C.  6973,  and 
section  311  of  the  Clean  Water  Act.  33 
U.S.C.  1321.  The  complaint  sought 
injunctive  relief  and  the  recovery  of 
costs  incurred  by  the  United  States  in 
connection  with  federal  clean-up 
activities  at  the  site  of  the  former 
Seymour  Recycling  Corporation  facility 
in  Seymour,  Indiana. 

The  Consent  Decree  provides  that  the 
settling  defendants  will  fund  and 
implement  the  remedial  action  for  the 
permanent  cleanup  of  the  Site.  The 
remedial  action  plan  includes 
treatments  for  soil  and  groundwater 
contamination.  The  Consent  Decree  also 
provides  that  the  settling  defendants 
will  pay  $6.5  miUion  to  the  United  States 
for  costs  incurred  by  the  federal 
government  in  conducting  investigatory, 
removal,  and  remedial  activities  at  the 
Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Washington,  DC  20530.  All 
comments  should  refer  to  United  States 
V.  Seymour  Recycling  Corp.,  et  al,  DO  J 
Reference  No.  62-26S-19. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  274  U.S.  Courthouse,  46 
East  Ohio  Street,  Indianapolis.  Indiana 
46204  and  at  the  OfTice  of  Regional 
Counsel,  United  States  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street,  Chicago.  Illinois  60604. 
Copies  of  the  proposed  Consent  Decree 
may  be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  from  the 
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Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  U.S.  Department  of  Justice.  The 
proposed  Consent  Decree  package 
consists  of  a  19S-page  Consent  Decree 
and  372  pages  of  Exhibits.  You  may 
request  a  copy  of  the  Consent  Decree 
with  or  without  exhibits.  Please  specify 
in  the  letter  of  request  whether  or  not 
exhibits  are  requested.  A  request  for  a 
copy  of  the  proposed  Consent  Decree 
with  exhibits  should  be  accompanied  by 
a  check  in  the  amount  of  $56.70  (ten 
cents  (lOf  ]  per  page  copying  costs) 
payable  to  the  "United  States 
Treasurer."  A  request  for  a  copy  of  the 
proposed  Consent  Decree  without 
exhibits  should  be  accompanied  by  a 
check  in  the  amount  of  $19.50  payable  to 
the  "United  States  Treasurer." 
Roger  |.  Manulla. 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-19742  Filed  8-30-88:  8:45  am] 

BIUJNG  COOC  4410-01-11 


Lodging  of  Consent  Decree  Pursuant 
to  Comprehensive  Environmental 
Reeponse,  Compensation,  and  LJat)iiity 
Act;  State  of  Wastiington  v.  Time  Oil 
Co. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  18, 1988,  a 
proposed  consent  decree  in  United 
States  and  State  of  Washington  v.  Time 
Oil  Co..  Civil  Action  Nob.  C85-478TB 
and  C86-990T  (consolidated),  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Washington.  The  Complaint  filed  by  the 
United  States  alleged  that  defendant 
Time  Oil  Co.  was  the  owner  or  operator 
of  the  Time  Oil  facility,  from  which 
there  have  been  releases  of  hazardous 
substances  into  the  environment,  which 
releases  have  caused  the  United  States 
to  incur  response  costs.  The  complaint 
sought  the  reimbursement  of  the  money 
that  EPA  has  spent  and  will  spend  in 
remedying  the  Time  Oil  property,  the 
contaminated  groundwater  beneath  the 
property,  and  the  contaminated 
groundwater  in  the  City  of  Tacoma's 
wellHeld. 

The  consent  decree  requires  the 
defendant  to  pay  $8.5  million  to  be 
divided  among  Uie  United  States,  the 
State  of  Washington,  and  the  City  of 
Tacoma,  in  proportion  to  the  costs  that 
each  has  incurred  and  is  anticipated  to 
incur. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
&om  the  date  of  this  pubUcation, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 


addressed  to  the  Chief,  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  P.O.  Box  7611,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  and  State  of  Washington  v.  Time 
Oil  Co..  D.J.  Ref.  90-11-2-129A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Western  District  of 
Washington,  3600  Seafirst  Fifth  Avenue, 
Plaza,  36th  floor,  Seattle,  Washington 
98104,  and  at  the  Region  X  office  of  the 
Environmental  Protection  Agency,  1200 
Sixth  Avenue.  12th  floor,  Seattle, 
Washington  98101.  Copies  of  the 
proposed  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division.  Department  of 
Justice,  Room  1517.  Ninth  Street  and 
Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  from  the  above 
address  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  P.O.  Box  7611, 
Washington,  DC  20044-7611.  When 
requesting  a  copy,  please  refer  to  United 
States  and  State  of  Washington  v.  Time 
Oil  Co..  D.J.  Ref.  90-11-2-129A,  and 
enclose  a  check  in  the  amount  of  $1.60 
(10  cents  per  page  reproduction  cost) 
payable  to  the  Treasurer  of  the  United 
States. 

Roger  ).  MuzuUa. 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
(FR  Doa  88-19743  Filed  8-30-88: 8:45  am] 

MLUNQ  CODE  4410-01-M 


United  States  Trustee  Program;  Notice 
of  Certification,  Sixtli  Circuit 

The  Attorney  General,  pursuant  to 
section  303  of  the  Bankruptcy  Judges, 
United  States  Trustees,  and  Family 
Farmer  Act  of  1986,  Pub.  L  No.  99-554, 
100  Stat.  388  (1986),  hereby  certifies  to 
the  United  States  Court  of  Appeals  for 
the  Sixth  Circuit  on  this  date  that,  in  the 
region  speciSed  in  paragraph  581(a)(8) 
of  title  28,  United  States  Code, 
composed  of  the  federal  Judicial  districts 
for  the  States  of  Tennessee  and 
Kentucky,  the  amendments  made  by 
section  113  and  subtide  A  of  title  II  of 
the  Act  and  section  1930(a)(6)  of  title  28, 
United  States  Code,  will  apply  30  days 
after  this  date  as  to  all  cases 
commenced  under  chapters  7, 11, 12,  or 
13  of  title  11,  United  States  Code,  on  or 
after  November  26, 1986.  The 
amendments  will  also  apply  in  cases 
commenced  prior  to  November  26, 1986, 
one  year  after  this  certiHcation.  unless  a 


final  report  and  account  of  the 
administration  of  the  estate  required 
under  section  704  of  title  11,  United 
States  Code,  has  been  filed,  or  a  plan 
has  been  confirmed  under  section  1129, 
1225,  or  1325  of  Udell. 

These  amendments  implement  the 
United  States  Trustee  system  in  the 
region  and  impose  quarteriy  fees  in 
chapter  11  cases  commenced  on  or  after 
November  26, 1986  beginning  on  the 
thirtieth  day  after  the  date  of  this 
certification.  The  implementation  of  the 
United  States  Trustee  system  and  the 
imposition  of  quarterly  fees  in  those 
chapter  11  cases  commenced  prior  to 
November  26, 1986,  in  which  a  plan  has 
not  been  confirmed,  will  become 
effective  one  year  after  the  date  of  this 
certification. 

The  United  States  Trustee,  having 
been  appointed  pursuant  to  28  U.S.C. 
581(a),  is  responsible  for  implementing 
the  amendments  made  by  the  Act  in  the 
region  hereby  certified. 

Date:  August  8. 1988. 
Edwin  Meeoe  m. 
Attorney  General. 

(FR  Doc.  88-19744  Filed  8-30-88:  8:45  am] 
aiLUNQ  CODE  4410-01-11 


Antitrust  Division 

National  Cooperative  Researcii;  ttie 
industry /University  Cooperative 
Reeearcli  Center  for  Simulation  and 
Design  Optimization  of  Mechanical 
Systems 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  etseq.  ("the  Act"),  die 
Industry/University  Cooperative 
Research  Center  for  Simulation  and 
Design  Optimization  of  Mechanical 
Systems,  located  at  the  University  of 
Iowa,  has  filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing:  (1)  The 
identities  of  the  parties  to  the  venture 
and  (2)  the  nature  and  objectives  of  the 
venture.  The  notification  was  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act  the  identities 
of  the  parties  to  the  Industry/University 
Cooperative  Research  Center  for 
Simulation  and  Design  Optimization  of 
Mechanical  Systems  and  its  general 
areas  of  planned  activities,  are  given 
below. 

The  parties  to  the  Industry /University 
Cooperative  Research  Center  for 
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Simulation  and  Design  Optimization  of 

Mechanical  Systems  are  as  follows: 

AUiant  Computer  Systems 

Apollo  Computer,  Inc. 

Boeing  Computer  Services 

CADSI.  Inc. 

Case/IH 

Caterpillar,  Inc. 

Contraves  Goertz  Group 

Eastman  Kodak  Company 

Evans  &  Sutherland 

FMC  Corporation 

CPC  General  Motors  Corportion 

Intergraph  Corporation 

Silicon  Graphics 

The  objectives  of  the  Industry/ 
University  Cooperative  Research  Center 
for  Simulation  and  Design  Optimization 
of  Mechanically  Systems  are  as  follows: 

To  sponsor  research  and  development 
that  focuses  on  methods  for  simulation 
and  design  optimization  of  dynamic  and 
structural  performance  of  mechanical 
systems,  and  on  the  development  of 
advanced  software  into  a  data  base  and 
command  processor  system  that  will 
serve  as  a  national  research  software 
svstem  to  permit  research  teams  to  carry 
Cut  Itieir  work  in  an  interdisciplinary 
simulation  and  design  optimization 
environment. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  88-19745  Filed  8-30-88;  8:45  am] 
•ILUNG  CODE  441CM)1-M 


Proposed  Termination  of  Final 
Judgment;  American  Body  &  Trailer, 
I  Inc.,  et  al. 

Notice  is  hereby  given  that  Great 
Dane  Trailers,  Inc.  ("Great  Dane")  has 
filed  with  the  United  States  District 
Court  for  the  Western  District  of 
Oklahoma  a  motion  to  terminate  the 
final  judgment  in  United  States  v. 
\  American  Body  and  Trailer,  Inc..  Utility 
Trailer  Manufacturing  Company,  and 
Great  Dane  Trailers,  Inc.;  and  the 
Department  of  Justice  ("Department"),  in 
a  stipulation  also  filed  with  the  court, 
has  consented  to  termination  of  the 
judgment,  but  has  reserved  the  right  to 
withdraw  its  consent  for  at  least  seventy 
(70)  days  after  the  publication  of  this 
notice.  The  complaint  in  this  case  (filed 
on  June  16. 1958)  alleged  that  the 
defendants  engaged  in  a  combination 
and  conspiracy  to  allocate  territories 
and  fix  prices  for  the  sale  of  trailers  in 
violation  of  section  1  of  the  Sherman 
Act,  15  U.S.C.  1.  The  judgment  (also 
entered  on  June  16, 1958)  enjoined  the 
defendants  from  allocating  territories  or 
markets  and  fixing  prices  for  the  sale  of 
trailers;  referring  inquiries  from 
prospective  customers  to  another  trailer 


manufacturer;  and  exchanging  with  any 
trailer  manufacturer  any  element  of 
defendant's  sale  price  of  trailers.  The 
judgment  also  enjoins  defendants  from 
agreeing  not  to  utilize  distributors  in  any 
territory  or  location  and  from  restricting 
the  territories  in  which  distributors  may 
sell  trailers. 

The  Department  has  filed  with  the 
court  a  memorandum  sotting  forth  the 
reasons  why  the  Department  believes 
that  termination  of  the  judgment  would 
serve  the  public  interest.  Copies  of  the 
complaint  and  final  judgment.  Great 
Dane's  motion  papers,  the  stipulation 
containing  the  Governments  consent, 
the  Department's  memorandum  and  all 
further  papers  filed  with  the  court  in 
connection  with  this  motion  will  be 
available  for  inspection  in  the  Legal 
Procedure  Unit  of  the  Antitrust  Division, 
Room  723.3.  United  States  Department  of 
Justice,  10th  Street  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20530 
(telephone  202-633-2481),  and  at  the 
Office  of  the  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of 
Oklahoma,  3210  United  States 
Courthouse,  Oklahoma  City,  Oklahoma 
73102.  Copies  of  any  of  these  materials 
may  be  obtained  from  the  Legal 
Procedure  Unit  upon  request  and 
payment  of  the  copying  fee  set  by 
Department  of  Justice  regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  decree  to  the 
Department.  Such  comments  must  be 
received  within  sixty  days,  and  will  be 
filed  with  the  court.  Comments  should 
be  addressed  to  P.  Terry  Lubeck,  Chief, 
Litigation  II  Section,  Antitrust  Division, 
United  States  Department  of  Justice,  555 
4th  Street,  NW.,  Judiciary  Center 
Building,  Room  10-437,  Washington,  DC 
20001  (telephone  202/724-7966). 
JoMpb  H.  Widmar, 

Director  of  Operations  Antitrust  Division. 
[FR  Doc.  88-19746  Filed  8-30-88:  8:45  am] 


BILUNQ  CODE  441(M)1-M 


Drug  Enforcement  Administration 
[Docket  No.  88-1] 

Edwin  Dale  Moses,  M.D.;  Revocation  of 
Registration 

On  December  3, 1987,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Edwin  Dale  Moses, 
M.D.  (Respondent),  4974  North  Holt, 
Fresno,  Cahfoniia  93705,  proposing  to 
revoke  his  DEA  Certificate  of 
Registration  AM8594120.  The  statutory 
basis  for  the  Order  to  Show  Cause  was 


the  revocation  to  practice  medicine  by 
the  California  Board  of  Medical  Quality 
Assurance  on  March  20. 1987.  This 
action  renders  Respondent  without 
authority  to  prescribe,  ad.Tiinister, 
dispense  or  otherwise  handle  controlled 
substances  in  the  State  of  California. 

By  letter  dated  December  26. 1987, 
Respondent  requested  a  hearing  on  the 
issues  raised  in  the  Older  to  Show 
Cause.  The  matter  was  docketed  before 
Administrative  Law  Judge  Francis  L. 
Young.  On  Janua.'-y  25, 19&8.  Government 
counsel  filed  a  m.otion  for  summary 
disposition.  Judge  Young  provided 
Respondent  u.ntil  February  29,  1S88.  to 
file  a  response  to  the  Government's 
motion  for  su.mmary  disposition.  Upon 
realizing  that  the  Government's  motion 
and  Judge  Young's  memorandum  had 
been  sent  to  an  incorrect  address. 
Respondent  was  permitted  until  June  15, 
1988,  to  file  a  response  to  the 
Government's  motion  for  summary 
disposition.  Respondent  filed  no 
response. 

On  August  5. 1988.  Ad.T.inistrative 
Law  Judge  Francis  L.  Young  issued  a 
memorandum  and  order  terminating  the 
proceedings.  The  Administrative  Law 
Judge  concluded  that  since  Respondent 
has  presented  no  defense  or  objection  to 
the  Government's  motion  for  summary 
disposition,  no  contest  is  presented 
between  the  parties  calling  for  an 
adjudicatory  decision.  All  proceedings 
before  the  Administrative  Law  judge 
were  concluded  so  that  the  matter  could 
be  presented  to  the  Administrator  for 
entry  of  a  final  order  pursuant  to  21  CFR 
1301.54  (d)  and  (e). 

The  Administrator  finds  that  on 
October  27,  28,  29,  and  30,  1966.  and 
January  6, 1987,  hearings  were 
conducted  before  a  California 
Administrative  Law  Judge  regarding  an 
accusation  made  by  the  California 
Board  of  Medical  Quality  Assurance 
concerning  Respondent's  license  to 
practice  medicine  in  the  State  of 
California.  The  state  judge  found  that 
Respondent  prescribed  controlled 
substances  to  patients  without  good 
faith  medical  examination  and  medical 
indication.  The  Administrative  Law 
Judge  also  found  that  Respondent  had 
sexual  relations  with  patients  under  his 
care,  and  that  he  obtained  Preludin,  a 
Schedule  II  stimulant  controlled 
substance  for  his  own  use  using 
deceptive  means.  The  California  Board 
of  Medical  Quality  Assurance  adopted 
the  findings  and  recommendation  of  the 
Administrative  Law  Judge  that 
Respondent's  medical  license  be 
revoked.  By  order  dated  February  18, 
1987,  the  medical  board  revoked 
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Respondent's  California  medical  license 
effective  March  20, 1987. 

The  Controlled  Substances  Act,  at  21 
U.S.C.  a23(fl,  requires  that  in  order  to  be 
registered  with  DEA  as  a  practitioner, 
an  individual  must  be  "authorized  to 
dispense  *  *  *  controlled  substances 
under  the  laws  of  the  State  in  which  he 
practices."  DEA  does  not  have  the 
statutory  authority  under  the  Controlled 
Substances  Act  to  maintain  a 
registration  issued  to  a  practitioner  who 
is  not  authorized  by  the  state  in  which 
he  practices  to  handle  controlled 
substances.  The  Administrator  of  DEA 
has  consistently  so  held.  See  Emerson 
Emory.  M.D.,  Docket  No.  85-46,  51  FR 
9543  (1986):  Avner Kauffman.  M.D., 
Docket  No.  85-5,  50  FR  34208  (1985); 
Agostino  Carlucci,  M.D.,  Docket  No.  82- 
20,  49  FR  33184  (1984).  The 
Administrator  Hnds  ^at  Respondent's 
lack  of  a  license  to  practice  medicine  in 
California  constitutes  lack  of 
authorization  to  prescribe,  administer, 
dispense  or  otherwise  handle  controlled 
substances  in  that  state.  Respondent  is, 
therefore,  not  authorized  to  maintain  his 
DEA  Certificate  of  Registration.  The 
Administrator  concludes  that 
Respondent's  DEA  registration  must  be 
revoked. 

Accordingly,  the  Administrator  of  the 
DEA,  pursuant  to  the  authority  vested  in 
him  by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certihcate  of  Registration  AM8594120, 
previously  issued  to  Edwin  Dale  Moses, 
M.D.,  be,  and  it  hereby  is,  revoked.  Any 
outstanding  applications  for  registration 
submitted  by  Respondent  are  denied. 

This  order  is  effective  September  30, 
1988. 

Dated:  August  25, 1966. 
John  C.  Lawn, 

Administrator. 

[FR  Doc.  88-19750  Filed  8-30-68;  8:45  am] 

BILUNG  CODE  4410-09-M 


Cecil  Smitti,  M.D.;  Revocation  of 
Registration 

On  March  31, 1988,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Cecil  Smith,  M.D.,  272 
State  Road,  N.  Dartmouth, 
Massachusetts  02747.  The  Order  to 
Show  Cause  sought  to  deny  Dr.  Smith's 
application  for  a  DEA  CertiHcate  of 
Registration  dated  March  19, 1987, 
based  upon  his  lack  of  authorization  to 
handle  controlled  substances  in 
Massachusetts,  and  the  previous 
surrender  of  a  DEA  Certificate  of 
Registration  in  April  1986  based  upon 


prescribing  of  controlled  substances  to 
known  drug  abusers. 

The  Order  to  Show  Cause  was 
received  by  Dr.  Smith  on  April  6, 1986. 
More  than  30  days  have  passed  since 
the  order  to  show  cause  was  received, 
and  there  has  been  no  response.  The 
Administrator  finds  that  Dr.  Smith  has 
waived  his  opportunity  for  a  hearing 
and  issues  this  final  order  based  upon 
the  findings  of  fact  and  conclusions  of 
law  as  hereinafter  set  forth.  21  CFR 
1301.54(d)  and  1301.54(e). 

The  Administrator  finds  that  Dr. 
Smith  is  not  licensed  to  handle 
controlled  substances  by  the 
Department  of  Public  Health  for  the 
Commonwealth  of  Massachusetts.  This 
resulted  from  Dr.  Smith's  surrender  of 
his  DEA  Certificate  of  Registration  in 
Schedules  2  and  2N  in  1980,  and  in 
Schedules  3,  3N,  4  and  5  in  1986.  Dr. 
Smith  has  not  applied  to  the 
Massachusetts  Department  of  Pubhc 
Health  for  reinstatement  of  his  state 
license.  The  Administrator  of  DEA  has 
consistently  held  that  DEA  does  not 
have  the  authority  to  issue  a  registration 
to  an  individual  who  is  not  authorized  to 
handle  controlled  substances  by  the 
state  or  jurisdiction  in  which  he  seeks  to 
practice.  See  Emerson  Emery,  M.D., 
Docket  No.  85-46,  51  FR  9543  (1986); 
Avner  Kauffman,  M.D.,  Docket  No.  85-8, 
50  FR  34208  (1985);  Agostino  Carlucci, 
M.D.,  Docket  No.  82-20,  49  FR  33184 
(1984).  The  Administrator  concludes  that 
there  is  a  lawful  basis  to  deny  Dr. 
Smith's  application  based  on  lack  of 
state  authorization  alone. 

The  Administrator  notes,  however, 
that  Dr.  Smith  surrendered  Schedules  2 
and  2N  of  his  DEA  registration  on 
September  18, 1980,  following  an 
investigation  of  his  prescribing  of 
various  Schedule  2  narcotic  drugs.  The 
Massachusetts  State  police  and  DEA 
had  received  several  complaints  about 
Dr.  Smith's  excessive  prescribing  of 
narcotics.  When  Dr.  Smith  was 
questioned  about  his  prescribing 
practices  he  agreed  to  surrender  the 
Schedule  2  portion  of  his  DEA 
registration.  Dr.  Smith  retained  his  DEA 
registration  in  Schedules  3,  3N,  4  and  5. 

An  investigation  conducted  in  April 
and  May  of  1986,  revealed  that  Dr.  Smith 
was  continuing  to  prescribe  controlled 
substances  to  individuals  who  he  knew 
were  drug  abusers.  Several  area 
pharmacists  were  interviewed.  Many  of 
these  pharmacists  would  not  fill 
prescriptions  for  controlled  substances 
written  by  Dr.  Smith  because  of  the 
questionable  nature  of  the  prescriptions. 
On  April  24, 1986.  Dr.  Smith  was 
interviewed  by  DEA  investigators  and 
Massachusetts  State  Troopers.  The 
doctor  agreed  that  he  was  writing 


prescriptions  for  controlled  substances 
to -drug  addicts.  At  that  time  he 
surrendered  his  DEA  Certificate  of 
Registration.  The  Administrator  finds 
that  in  addition  to  lacking  authorization 
from  the  State  of  Massadiusetts  to 
handle  controlled  substances.  Dr.  Smith 
has  history  of  prescribing  controlled 
substances  to  drug  abusers,  and  that  his 
application  for  registration  must  be 
denied. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  the 
application  for  a  DEA  Certificate  of 
Registration  submitted  by  Cecil  Smith, 
M.D..  on  March  19, 1987.  be,  and  it 
hereby  is,  denied.  Any  other  outstanding 
applications  for  registration  submitted 
by  Dr.  Smith  are  also  denied. 

This  order  is  effective  August  31, 1988. 

Dated:  August  25, 1968. 
lahn  CLawn, 
Administrator. 
[FR  Doc.  88-19749  FUed  8-30-68;  8:45am] 

aiUlHOCODC  4410-(»-M 


DEPARTMENT  OF  UVBOR 

Emptoyment  and  Training 
Administration 

Job  Training  Partnership  Act  Notice  of 
Establishment  of  JTPA  Native 
American  Programs'  Advisory 
Committee 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
and  after  consultation  with  the  General 
Services  Administration,  the  Secretary 
of  Labor  has  determined  that  the 
establishment  of  the  Job  Training 
Partnership  (JTPA)  Native  American 
Programs'  Advisory  Committee  is  in  the 
public  interest  in  regard  to  the 
consultation  responsibilities  imposed  on 
the  Department  under  Title  IV,  section 
401,  of  JTPA. 

The  Committee  will  provide  advice  to 
the  Assistant  Secretary  for  Employment 
and  Training  on  rules,  regulations,  and 
performance  standards  specifically  and 
solely  for  Native  American  programs 
authorized  under  Title  IV,  section  401.  of 
JTPA.  The  Assistant  Secretary  seeks 
this  advice,  as  one  of  several  means  of 
consultation  with  the  Indian  and  other 
Native  American  community,  in  order  to 
develop  such  rules,  regulations,  and 
performance  standards.  The  Committee 
■will  provide  the  Assistant  Secretary 
with  a  summary  report  of  the  advice 
offered  on  these  matters  within  30  days 
of  its  scheduled  meetings. 
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As  Paragraph  401(h)(1)  of  JTPA 
directs,  the  Committee  shall  be 
comprised  of  representatives  of  the 
Indian  and  other  Native  American 
community.  The  Committee  will  include, 
but  not  limited  to,  JTPA  section  401, 
grantees  and  members  of  national 
organizations  representing  the  Indian 
and  other  Native  American  community. 
An  equitable  geographic  distribution 
will  be  sought  in  addition  to  appropriate 
representation  of  both  tribes  and 
nontribal  organizations.  The  members 
shall  not  be  compensated  and  shall  not 
be  deemed  to  be  employees  of  the 
United  States. 

The  Committee  will  function  solely  as 
an  advisory  body,  not  a  policy 
formulating  or  decision  making  body, 
and  in  compliance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act.  Its 
charter  has  been  filed  under  the  Act 
concurrently  with  this  publication. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
establishment  of  the  JTPA  Native 
American  Programs'  Advisory 
Committee.  Such  conmients  should  be 
addressed  to:  Mr.  Paul  A.  Mayrand, 
Director,  Office  of  Special  Targeted 
Programs,  U.S.  Department  of  Labor, 
Employment  &  Training  Administration, 
Room  N-4641,  200  Constitution  Ave., 
NW.,  Washington,  DC  20210,  Telephone: 
(202)  535-0500. 

Signed  at  Washington,  DC,  this  26th  day  of 
August,  1988. 

Ann  McLaughlin, 

Secretary  of  Labor. 

[FR  Doc.  88-19815  Filed  8-30-88:  8:45  am] 

BILLING  CODE  4S10-30-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting  of  the  Museum  Advisory 
Panel  to  the  National  Council  on  the 
Arts 

Pursuant  to  section  10(a)(2)  of  the 
Federal  advisory  Committee  Act  (Pub.  L. 
92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Challenge  II  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  September  19-20, 1988,  from  9:00 
a.m.-5:30  p.m.  in  room  730  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW  ,  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 


determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
August  25. 1988. 
[FR  Doc.  88-19828  Filed  8-30-88;  8:45  am] 

BtLUNQ  CODE  7S37-01-M 


Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (jazz  Presenters  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  September  14, 1988,  horn  9:00 
a.m.-5.-00  p.m.;  on  September  15, 1988, 
from  9:00  a.m.-6:00  p.m.;  and  on 
September  16, 1988  from  9:00  a.m.-5:00 
p.m.  in  room  714  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  September  16,  from 
1:00-4:00  p.m.  The  topics  for  discussion 
will  include  guidelines  and  policy  issues. 

The  remaining  sessions  of  this 
meeting  on  September  14,  from  9:00 
a.m.-5:00  p.m.;  on  September  15,  from 
9:00  a.m.-6:00  p.m.;  and  on  September 
16,  from  9:00  a.m.-l:00  p.m.,  and  from 
4:00  p.m.-5:00  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
dur  to  a  disability^  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts  1100 
Pennsylvania  Avenue.  NW.,  Washington 
20506,  202/682-5532,  TTY  202/682-5496 
at  least  seven  (7)  days  prior  to  the 
meeting. 


Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  202/682-5433. 

August  23. 1988. 
Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  88-19737  Filed  8-30-88:  8:45  am] 

BIUJNQ  CODE  7S37-01-y 


Meeting  of  the  Visual  Arts  Advisory 
Panel  to  the  National  Council  on  the 
Arts 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (Challenge  II  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  September  21, 1988,  &om  9:00 
a.m.-5:30  p.m.  in  room  716  of  the  Nancy 
Hanks  Center,  1100  Peimsylvania 
Avenue,  NW.,  Washington,  DC  20506, 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  appHcations  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  appUcants.  In  accordance  with  the 
determination  of  the  chairman  published 
in  the  Federal  Register  of  February  13, 
1980,  these  sessions  will  be  closed  to  the 
public  pursuant  to  subsection  (c)  (4),  (6) 
and  (9)(B)  of  section  552b  of  Title  5, 
United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 

August  25. 1988. 
Yvonne  M.  Sabine. 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc  88-19829  Filed  8-30-88;  8:45  am] 

mUJNQ  CODE  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Permits  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

AQENCV:  National  Science  Foundation. 

ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Pub.  L.  95-541. 
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summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permits  issued. 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  E.  Myers,  Permit  O^ice, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

SUPPLEMENTARY  INFORMATION:  On  June 
21, 1988,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permits  were  issued  to  the 
following  individuals  on  August  18, 1988: 
Paul  K.  Dayton,  ].  Ward  Testa,  Gary  D. 
Miller,  Wayne  Trivelpiece.  and  Douglas 
Wartzok. 

Charles  E.  Myers, 

Permit  Office,  Division  of  Polar  Programs. 
(FR  Doc.  88-19736  Filed  8-30-88;  8:45  am] 

BIUJNG  CODE  7S55-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-320) 

GPU  Nuclear  Corp.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  55.59, 
Operators'  Licenses,  Requalification 
relative  to  Facility  Operating  License 
No.  DPR-73,  issued  to  GPU  Nuclear 
Corporation  (the  licensee),  for  the  Three 
Mile  Island  Nuclear  Station  Unit  2  (TMI- 
2),  located  in  Londonderry  Township, 
Dauphin  County,  Pennsylvania.  By 
Order  for  Modification  of  License,  dated 
July  20, 1979,  the  licensee's  authority  to 
operate  the  facility  was  suspended  and 
the  hcensee's  authority  was  limited  to 
maintenance  of  the  facility  in  the 
present  shutdown  cooling  mode  (44  FR 
45271).  By  further  Order  of  the  Director, 
Office  of  Nuclear  Reactor  Regulation, 
dated  February  11. 1980,  a  new  set  of 
formal  license  requirements  was 
imposed  to  reflect  the  post-accident 
condition  of  the  facility  and  to  assure 
the  continued  maintenance  of  the 
current  safe,  stable,  long-term  cooling 
condition  of  the  facility  (45  FR  11292). 
The  license  provides,  among  other 
things,  that  it  is  subject  to  all  rules, 
regulations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 


Environmental  Assessment 

Identification  of  Proposed  Action 

The  actions  being  considered  by  the 
Commission  are  exemptions  from 
requirements  of  10  CFR  55.59  pertaining 
to  the  Licensed  Operator  Requalification 
Program.  The  licensee  has  requested,  in 
a  letter  dated  December  28, 1987.  that 
the  requirements  of  10  CFR  55.59(c)(2). 
subsections  (iv)  and  (v)  and  10  CFR 
55.59(c)(3)(i).  items  (A)  through  (AA)  be 
eliminated.  Specifically,  10  CFR 
55.59(c)(2).  subsections  (iv)  and  (v) 
require  that  the  licensee's  operators' 
requalification  program  include  lectures 
covering  plant  protection  systems  and 
engineered  safety  systems,  respectively. 
Items  (A)  through  (AA)  of  10  CFR 
55.59(c)(3)(i)  require  that  the  operators' 
requalification  program  include,  as  part 
of  on-the-job  training,  control 
manipulations  for  an  identified  list  of 
conventional  reactor  evolutions. 

TVie  Need  for  the  Proposed  Action 

TMI-2  is  currently  in  a  post-accident, 
cold  shutdown,  long-term  recovery 
mode,  with  sufficient  decay  heat 
removal  assured  by  direct  heat  loss  from 
the  reactor  coolant  system  (RCS)  to  the 
reactor  building  atmosphere.  The 
present  unconventional  configuration  of 
the  TMI-2  plant  does  not  allow  the 
conventional  evolutions  normal  to  an 
operating  facility.  As  such,  the  staff  does 
not  consider  the  evolutions  listed  in  10 
CFR  55.59(c)(3)(i)  items  (A)  through  (AA) 
applicable  for  TMI-2.  Since 
conventional  events  are  not  applicable 
for  TMI-2,  conventional  plant  protection 
systems  and  engineered  safety  systems 
are  not  required  by  TMI-2  and  are  in 
fact  disabled. 

Therefore,  training  lectures  on 
conventional  plant  protection  systems 
and  engineered  safety  systems  would  be 
irrelevant  to  TMI-2.  Similarly, 
conventional  manipulations,  such  listed 
in  10  CFR  55.59(c){3)(i)  items  (A)  through 
(AA)  would  not  be  applicable  to  the 
present  TMI-2  configuration.  As  such, 
exercises  attempting  these 
manipulations  would  not  be  relevant  to 
the  TMI-2  operating  staff 

Environmental  Impact  of  the  Proposed 
Action 

The  staff  has  evaluated  the  proposed 
exemptions  and  concludes  that  in  light 
of  the  current  and  future  condition  of  the 
facility  described  above,  there  are  no 
significant  radiological  or 
nonradiological  impacts  to  the 
environment  as  a  result  of  this  action. 
The  exemptions  remove  the  specific 
training  requirements  which  are  no 
longer  applicable  to  the  TMI-2 
configuration. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Programmatic 
Environmental  Impact  Statement  for 
TMI-2,  dated  March  1981. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request.  No  other  agencies  or  persons 
were  consulted. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  foregoing  environmental 
assessment,  we  conclude  that  this  action 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action  see  the  letter  from  GPUN  dated 
December  28, 1987  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street. 
NW.,  Washington,  DC,  and  the  State 
Library  of  Pennsylvania,  Government 
Publications  Section,  Education 
Building,  Commonwealth  and  Walnut 
Streets,  Harrisburg,  Pennsylvania  17126. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  August,  1988. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Director.  Project  Directorate  1-4.  Division  of 
Reactor  Projects  l-ll. 
[FR  Doc.  88-19824  Filed  8-30-88;  8:45  am] 

BILLING  CODE  7S9(MI1-M 

[Docket  No.  50-3461 

Toledo  Edison  Co.;  and  The  Cleveland 
Electric  Illuminating  Co., 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-3, 
issued  to  Toledo  Edison  Company  and 
The  Cleveland  Electric  Illuminating 
Company  (the  licensees),  for  operation 
of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  located  in  Ottawa 
County,  Ohio. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Davis-Besse 
Nuclear  Power  Station,  Unit  No.  1, 
Technical  Specification  (TS's)  relating  to 
response  times  and  surveillance 
requirements  for  the  Main  Steam 
Isolation  Valves,  Safety  Features 
System,  and  Steam  and  Feedwater 
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Rupture  Control  System.  The  proposed 
changes  would  ensure  consistent  closure 
response  lime  requirements  throughout 
the  Appendix  A  TS's,  would  delete 
redundant  response  time  requirements, 
and  would  clarify  the  meaning  of  the 
response  time  requirement. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  are  needed  to 
;  make  the  MSIV  closure  time 
requirements  consistent  throughout  the 
technical  specifications  under  the 
assumptions  applied  in  the  analyses  in 
the  Updated  Safety  Analysis  Report 
(USAR).  The  changes  also  would 
eliminate  requirements  where  they  are 
not  necessary  to  satisfy  the  assumptions 
applied  in  the  USAR. 

The  MSIV's  are  installed  in  both 
main-steam  lines  between  the  steam 
generators  (SG's)  and  the  turbine,  and 
provide  isolation  of  the  steam 
generators  when  required.  Automatic 
closure  of  these  valves  is  through  the 
Safety  Features  Actuation  System 
(SFAS)  or  the  Steam  and  Feedwater 
Rupture  Control  System  (SFRCS).  SFAS 
will  initiate  MSIV  closure  upon  a  high- 
high  containment  pressure  signal,  and 
SFRCS  will  initiate  closure  upon  either 
low  steam  pressure,  high  SG  level,  or  a 
high  pressure  differential  between  the 
SG  and  main  feedwater  line. 

Operability  and  closure  time 
requirements  for  the  MSIV's  are 
specified  in  four  sections  of  the 
Technical  SpeciHcations;  however  the 
closure  and  response  times  stated  are 
not  consistent  between  sections  because 
the  requirements  were  developed  for 
certain  sections  independently  of  the 
others.  Therefore,  the  proposed 
amendment  would  specify  a  consistent 
closure  requirement  where  closure  times 
are  necessary  to  be  specified.  Where  it 
is  not  necessary  to  specify  such  a 
requirement  for  the  MSIV's, 
nonapplicability  would  be  indicated. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
amendment  and  has  determined  that 
post-accident  radiological  releases 
would  not  be  greater  than  previously 
determined.  The  proposed  amendment 
does  not  otherwise  affect  radiological 
plant  effluents  during  normal  operation. 
In  addition,  the  proposed  amendment 
does  not  have  any  influence  upon 
occupational  radiation  exposure. 

Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  amendment. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
amendment  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 


Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiologcial  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  March  23, 1983  !53 
FR  9527).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  the  environmental  effects  of  the 
proposed  action  are  not  significant,  any 
alternative  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  the  environmental 
impacts  attributable  to  this  facility  and 
would  only  result  in  continuing  the 
specification  of  inconsistent 
requirements  for  closure  and  response 
times  for  the  MSIV's. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
related  to  operation  of  the  Davis-Besse 
facility. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  27, 1987,  and 
supplemental  information  submitted 
March  31, 1988  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington,  DC,  and  at  the 
University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  August,  1988. 


For  the  Nuclear  Regulatory  Commission. 
Timothy  G.  Cdburn, 

Acting  Director.  Project  Directorate  111—3. 
Divisiort  of  Reactor  Projects — ///,  IV.  V  and 
Special  Projects. 

(FR  Doc.  88-19825  Filed  8-30-68:  8:45  am| 
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[Docket  No.  50-346] 

Toledo  Edison  Co.  and  The  Cleveland 
Electric  liiumlnating  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-3, 
issued  to  Toledo  Edison  Company  and 
The  Cleveland  Electric  Illuminating 
Company  (the  licensees),  for  operation 
of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  located  in  Ottawa 
County,  Ohio. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Davis-Besse 
Nuclear  Power  Station,  Unit  No.  1, 
Technical  Specifications  (TS's)  relating 
to  Steam  and  Feedwater  Rupture 
Control  System  Instrumentation  Trip 
Sefpoints,  in  accordance  with  Toledo 
Edison  Company's  application  dated 
December  7, 1987.  Specifically,  the 
proposed  amendment  would: 

(1)  Reduce  the  Steam  Generator  low- 
level  Steam  and  Feedwater  Rupture 
Control  System  trip  setpoint  from  not 
less  than  20  inches  to  not  less  than  16.4 
inches. 

(2)  Clarify  the  datum  for  measuring 
the  Steam  Generator  level. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  are  needed  to 
support  the  determination  made  in  the 
Davis-Besse  Course  of  Action  document 
that  the  margin  between  the  Steam  and 
Feedwater  Rupture  Control  System  low 
level  trip  setpoint  and  the  Integrated 
Control  System  low  level  limit  should  be 
increased. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Davis-Besse  Steam  and 
Feedwater  Rupture  Control  System  is 
designed  to  mitigate  the  consequences 
of  a  main  steam  line  or  main  feedwater 
line  break.  The  low  level  trip  setpoint 
initiates  the  Steam  and  Feedwater 
Rupture  Control  System  when 
insufficient  feedwater  is  present  in  the 
Steam  Generator.  Lowering  the  setpoint 
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will  decrease  the  likelihood  of  an 
inadvertent  Steam  and  Feedwater 
Rupture  Control  System  actuation 
during  operation  at  or  near  the 
Integrated  Control  System  low  level 
limit. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
amendment  and  has  determined  that 
post-accident  radiological  releases 
would  not  be  greater  than  previously 
determined.  The  proposed  amendment 
does  not  otherwise  affect  radiological 
effluents  during  normal  operation.  In 
addition,  the  proposed  amendment  does 
not  have  any  influence  upon 
occupational  radiation  exposure. 
Therefore,  the  Commission  concludes 
that  there  are  no  signiHcant  radiological 
environmental  impacts  associated  with 
this  proposed  amendment 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
amendment  involves  a  change  in  a 
safety  system  trip  setpoint.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  May  3. 1988  (53  FR 
15759).  No  request  for  hearing  or  petition 
for  leave  to  interviene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  the  environmental  effects  of  the 
proposed  action  are  not  significant,  any 
alternative  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated.  The  principal  alternative 
would  be  to  deny  the  requested 
amendment.  This  would  not  reduce  the 
environmental  impacts  attributable  to 
this  facility  and  would  result  in 
increased  probability  of  spurious  Steam 
and  Feedwater  Rupture  Control  System 
actuations  and  potential  transients. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
related  to  operation  of  the  Davis-Besse 
facility. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 


Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  7, 1987, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street,  NW.,  Washington 
DC,  and  at  the  University  of  Toledo 
Library,  Documents  Department,  2801 
Bancroft  Avenue,  Toledo,  Ohio  43606. 

Dated  at  Rockville.  Maryland,  this  2Sth  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Hmothy  G.  Colbum. 

Acting  Director,  Project  Directorate  I  I  1-3, 
Division  of  Reactor  Projects — ///,  IV,  Vend 
Special  Projects. 
[FR  Doc.  88-19828  Filed  8-30-88;  8:45  am] 
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[Docket  Na  50-346] 

Toledo  Edison  Co.  et  ai.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  117  to  Facility 
Operating  License  No.  NPF-3,  issued  to 
The  Toledo  Edison  Company  and  the 
Cleveland  Electric  Illuminating 
Company  (the  licensee),  which  revised 
the  Technical  Specifications  for 
operation  of  the  Davis-Besse  Nuclear 
Power  Station,  Unit  No.  1  (the  facility) 
located  in  Ottawa  County,  Ohio.  The 
amendment  was  effective  as  of  the  date 
of  its  issuance. 

The  amendment  revised  the  Technical 
Specifications  related  to  the  main  steam 
safety  valve  setpoints  and  ASME  Code 
requirements. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
May  24. 1988  (53  FR  18631).  No  request 
for  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 


For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
amendment  dated  March  4,  as 
supplemented  May  4, 1988,  (2) 
Amendment  No.  117  to  License  No. 
NPF-3,  (3)  the  Commission's  related 
Safety  Evaluation  dated  August  24, 1988, 
and  (4)  the  Environmental  Assessment 
dated  July  19, 1988  (53  FR  28081).  All  of 
these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC,  and  at  the  University 
of  Toledo  Library.  Documents 
Department.  2801  Bancroft  Avenue, 
Toledo.  Ohio  43606. 

A  copy  of  items  (2).  (3)  and  (4)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Director.  Division  of  Reactor  Projects — 
III.  IV.  V  and  Special  Projects. 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  August  1988. 
For  the  Nuclear  Regulatory  Commission. 

Albert  W.  De  Agasio.  Sr. 

Project  Manager,  Project  Directorate  III-3, 
Division  of  Reactor  Projects — ///.  IV,  Vand 
Special  Projects. 
[FR  Doc.  88-19827  Filed  8-30-88:  8:45  am) 

BUJJNO  COOC  75iO-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Approval  of  SF  3108; 
Submitted  to  0MB  for  Clearance 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  new  information  collection 
from  the  public.  SF  3108,  Application  to 
Make  Service  Credit  Payment  for 
Civilian  Service,  is  completed  by 
employees,  former  employees,  and 
Members  of  Congress  who  wish  to  pay 
for  any  period  of  civilian  service 
performed  before  1989  and  for  which  no 
Federal  Employees  Retirement  System 
(FERS)  deductions  were  previously 
made.  These  individuals  may  also  pay 
for  any  period  of  civilian  service  during 
which  retirement  deductions  were 
withheld  from  pay  and  refunded  to  the 
person  based  on  an  application  filed 
before  they  became  covered  by  FERS. 
Annual  use  by  these  individuals  is 
estimated  at  1.000  forms.  The  total 
annual  burden  is  500  hours.  For  copies 
of  this  proposal,  call  C.  Ronald 
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Trueworthy.  Agency  Clearance  Officer, 
on  (202)  632-7714. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
September  12. 1988. 

ADDRESSES:  Send  or  deliver  comments 

to— 

C.  Ronald  Trueworthy.  Agency 
Clearance  Officer,  U.S.  Office  of 
Personnel  Management.  1900  E  Street, 
NW.,  Room  6410.  Washington.  DC 
20415. 
and 

Joseph  Lackey.  Information  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  NW..  Room 
3235.  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  L.  Bryson,  (202)  632-5472. 

U.S.  OfTice  of  Personnel  Management. 
Constance  Homer, 
Director. 
[FR  Doc.  88-19855  Filed  8-30-88;  8:45  am) 

nUJNQ  CODE  •32S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-26029;  SR-BSE-87-1] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange,  Inc.;  Order  Partially 
Approving  Proposed  Rule  Change 

I.  Intnxiuction 

The  Boston  Stock  Exchange.  Inc. 
("BSE"  or  "Exchange")  submitted  to  the 
Commission  on  January  30, 1987, 
piu^uant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  a  proposed  rule  change  that 
would  establish  an  automated 
communication,  order  routing  and 
execution  system  for  use  by  Exchange 
member  organizations.  The  proposed 
system,  known  as  "BEACON",*  is  a 


'16U.S.C78«(b). 

•The  term  "BEACON"  is  an  acronym  for  Boston 
Exchange  Automated  Communicationi  Ordei^ 
routing  Network.  The  initial  set  of  rules  proposed 
for  BEACON  (File  No.  SR-BSE-87-1)  was  noticied 
in  Securities  Exchange  Act  Release  No.  241S7, 
March  6, 1987:  52  FR  86892.  No  comments  were 
received  on  this  proposal.  Subsequently,  the 
Commission  received  amendments  to  the  BSE's 
proposed  BEACON  rules.  These  amendments  were 
noticed  in  Securities  Exchange  Act  Release  No. 
14fl8a  July  9. 1987.  52  FR  28612.  On  December  & 
1967.  June  la  1988.  |uly  1, 1988,  and  August  10. 1988. 
the  Commission  received  additional  amendments  to 
the  proposed  BEACON  rules.  These  amendments 
were  not  separately  noticed  by  the  Commission. 


small  order  execution  system  similar  in 
many  ways  to  systems  already  in  place 
on  other  regional  stock  exchanges  such 
as  the  Midwest  Stock  Exchange's 
("MSE")  "MAX"  system,  the  Pacific 
Stock  Exchange's  ("PSE")  "SCOREX" 
system,  and  the  Philadelphia  Stock 
Exchange's  ("Phlx")  "PACE"  system. 

As  proposed  by  the  Exchange. 
BEACON  would  route  orders  in  eligible 
stocks  from  member  firms  to  the  BSE 
floor.  For  stocks  traded  on  the 
Intermarket  Trading  System  ("ITS"),' 
BEACON  would  guarantee  either  an 
automatic  or  manual  execution  of  up  to 
either  599  or  1299  shares,  depending  on 
the  classification  of  the  stock,  at  the 
BEACON  quotation.  To  accomplish  this, 
a  BEACON  order  electronically  entered 
into  the  system  by  a  member  firm  is 
transmitted  to  a  BSE  specialist's  post 
where  it  is  displayed  on  the  specialist's 
terminal  together  with  the  automatically 
assigned  BEACON  quote  at  which  the 
order  would  be  automatically  executed. 
The  order  is  displayed  on  the 
specialists's  terminal  for  up  to  15 
seconds  to  permit  the  specialist  to 
intervene  in  the  automatic  execution  of 
the  order  should  he  wish  to  improve  on 
the  BEACON  quotation.  Where  the 
specialist  does  not  intervene,  the  order 
automatically  will  be  executed  at  the 
BEACON  quote. 

II.  Description  of  Proposed  Rule 

The  BSE's  proposed  BEACON  rules, 
described  below,  define  the  specific 
procedures  for  the  entry  and  executions 
of  orders  in  the  system.  These  include 
how  orders  are  entered  into  the  system, 
the  types  of  orders  that  may  be  entered, 
how  orders  will  be  executed,  how  the 
execution  price  will  be  determined,  and 
how  the  system  may  be  used  to  route 
orders. 

Section  1  of  the  proposed  rule 
provides  that  BEACON  is  available  to 
BSE  member  organizations  and  to 
foreign  stock  exchanges  with  which  BSE 
has  established  a  trading  link.*  All 


'  ITS  is  a  communications  system  designed  to 
facilitate  trading  among  competing  markets  by 
providing  each  market  with  order  routing 
capabilities  based  on  current  quotation  information. 
Specifically,  ITS  links  the  participating  markets 
(American  Stock  Exchange.  BSE,  Cincinnati  Stock 
Exchange,  MSE.  New  York  Stock  Exchange,  PSE, 
Phlx,  and  the  National  Association  of  Securities 
Dealers]  and  provides  facilities  and  procedures  for 
(1)  Display  of  composite  quotation  information  from 
each  participating  market  so  that  brokers  are  able 
to  determine  the  best  bid  and  offer  available  from 
any  participating  market  for  a  multiply  traded 
security:  (2)  efficient  routing  of  orders  and 
administrative  messages  between  participating 
markets;  and  (3)  participation,  under  certain 
conditions,  by  members  of  all  participating  markets 
in  opening  transactions  in  those  markets,  as  of  |une 
30. 1988. 1,639  stocks  were  traded  over  FTS. 

*The  Exchange  currently  has  a  trading  link  with 
the  Montreal  Stock  Exchange.  The  BSE  has 
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issues  traded  on  the  Exchange  will  be 
eligible  for  BEACON  but  only  agency 
orders  (orders  executed  on  behalf  of  a 
member  organization's  client)  will  be 
eligible  for  automatic  execution. 

Section  2  provides  that  BEACON  will 
permit  offers  to  be  routed  to  specialists 
or  to  floor  brokers.'  The  system  also 
will  allow  floor  brokers  to  transmit 
orders  to  specialists.  Under 
subparagraph  (c),  member  firms  may 
send  market  and  marketable  hmit  orders 
to  BSE  over  the  system  in  size 
parameters  established  by  the  BSE.* 
Once  orders  are  routed  to  the  specialist, 
they  may  be  executed  either 
automatically  (if  eligible)  or  manually. 

Execution  parameters  for  BEACON 
are  set  out  in  Section  3  of  the  proposed 
rule.  Market  and  marketable  limit  orders 
in  issues  traded  over  ITS  transmitted  to 
the  specialist  prior  to  the  BSE's  opening 
will  be  provided  the  opening  price  on 
the  primary  market  on  which  it  is 
traded.  The  primary  market  opening 
price  usually  will  be  the  NYSE  or  Amex 
opening  price  for  the  stock.  The  only 
exception  to  applying  the  primary 
market  opening  price  to  an  opening 
transaction  would  be  where  the  member 
firm  entering  the  order  asks,  instead,  for 
the  order  to  be  provided  the 
consolidated  opening  price. 

Market  and  marketable  hmit  orders 
entered  after  the  opening  will  receive  an 
execution  price  based  upon  the 
BEACON  quotation.'  As  noted 
previously,  these  orders,  when 
transmitted  to  the  specialist  for 
execution,  will  be  displayed  on  the 
specialist's  video  display  termmal  for  up 
to  15  seconds  (so  called  "exposure 
period")  to  allow  the  specialist  to 
improve  on  the  BEACON  quotation  that 


informed  the  Commission,  however,  that  it  has  no 
plans  to  make  BEACON  available  for  transactions 
over  the  Montreal  linkage.  Should  the  BSE 
subsequently  decide  that  it  wants  to  make  access  to 
BEACON  available  over  the  Montreal  linkage,  a 
proposed  rule  change  would  have  to  be  submitted  to 
the  Commission  for  consideration  under  the 
requirements  of  section  19(b)  of  the  Act  and  Rule 
19b-4  thereunder. 

■  A  floor  broker  receiving  such  an  order  would 
bring  the  order  to  the  trading  crowd  for  execution. 

'The  BSE  has  informed  the  Commission  that 
there  are  currently  no  size  limits  for  orders  routed 
on  BEACON  and  that  it  has  no  plans  to  adopt  such 
limits.  Telephone  conversation  between  George 
Mann.  Senior  Vice  President  and  General  Counsel, 
BSE,  and  Howard  Kramer.  Assistant  Director. 
Division  of  Market  Regulation,  on  |une  30. 1988. 
Automatic  execution  limits  for  BEACON  are 
discussed  infra  at  S. 

''  The  BEACON  quotation,  defmed  in  section  5(c) 
of  the  proposed  rule,  is  the  primary  market 
quotation  price,  except  that,  where  bids  and  offers 
from  other  markets  are  displayed  that  are  superior 
to  the  BEACON  price,  the  BEACON  order  will  be 
executed  at  that  superior  price  up  to  the  size  of  the 
quote  displayed. 
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was  automatically  detennined  when  the 
system  received  the  order.  Certain  types 
of  orders  entered  on  BEACON  always 
would  be  manually  executed.  These 
include  cross  orders  entered  in  the 
system;  nonmarketable  limit  orders; 
orders  that  are  "stopped";  and  orders 
entered  prior  to  opening,  which  are 
executed  at  the  primary  market  opening 
price. 

The  circumstances  under  which 
orders  entered  on  BEACON  are  eligible 
for  automatic  execution  are  set  out  in 
section  5  of  the  proposed  rule.*  The 
system  automatically  will  execute  all 
market  and  marketable  limit  orders  in 
ITS  issues  up  to  1,299  shares  for  Tier  I 
stocks  and  599  shares  for  Tier  II  stocks.* 
This  section  also  permits  specialists  to 
provide  guaranteed  automatic  execution 
of  2,500  shares  on  specific  stocks. '  * 
Automatic  execution  guarantee  levels 
for  BEACON  orders  will  be  published  in 
BEACON  and  in  hard  copy.  Guarantee 
levels  in  excess  of  2,500  shares  may  be 
made  by  arrangement  between  a 
specialist  and  a  specific  member 
organization.  These  guarantees  will  not 
be  published  in  BEACON  unless 
requested  by  the  specialist. 

Market  orders  that  would  be  executed 
outside  the  primary  market  price  range 
for  the  day  will  be  "stopped"  and  will  be 
executed  at  the  BEACON  quotation  or 
better  as  subsequent  trades  occur  on  the 
consolidated  tape.  An  order  that  has 
been  "stopped"  must  be  executed  by  the 
close  of  trading. 

in.  Discussion 

Section  6(b)(5)  of  the  Act  provides 
that  the  rules  of  an  exchange  must  be 
"designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 


*  Aj  noted  previously,  automatic  execution 
guarantee*  under  BEACON  are  available  to  agency 
orders  only. 

*  Subparagraph  (b)  of  aection  5  provide*  thai  all 
ITS  i«*ue*  will  be  deemed  Tier  I  (lock*.  Tier  II 
itock*  will  be  comprised  of  exception*  from  Tier  I. 
Tho*e  exceptions  may  be  requeated  by  *peciali*t* 
who  mu*t  submit  a  statement  lo  the  BSE's  Market 
Performance  Committee  that  would  set  forth  the 
specific  reasons  that  would  cause  Tier  I 
classification  of  the  stock  to  be  burdensome  [a.g^  a 
high  priced,  lightly  traded  stock). 

■0  The  Exchange  currently  has  an  execution 
guarantee  under  Chapter  H,  section  33  of  the  BSE 
Rules.  Under  this  provision,  BSE  spedalista 
guarantee  execution  on  all  agency  orders  from  1(X) 
up  to  1.290  shares  in  all  issues  traded  through  ITS 
registered  to  a  BSE  member  specialist.  For  the  100 
moat  actively  traded  stocks  reported  to  the 
consolidated  tape,  BSE  specialists  must  guarantee 
execution  on  all  agency  orders  of  up  to  2,500  shares. 
Market  orders  filled  under  this  guarantee  must  be 
filled  on  the  basis  of  the  best  Consolidated 
Quotation  System  ("CQS")  bid  or  offer  or  better. 


information  with  respect  to.  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest,  •*•*••  The 
Commission  has  examined  closely  the 
proposed  rule  for  the  BSE's  BEACON 
system  and  has  concluded  that  it  is 
consistent  with  the  requirements  of  the 
Act,  particularly  section  6(b)(5). 
Accordingly,  the  Commission  has 
determined  that  it  is  appropriate  to 
permit  the  BSE  to  proceed  with 
implementation  and  operation  of 
BEAcON  for  a  6  month  trial  period. 

As  discussed  previously,  the  proposed 
BEACON  system  is  similar  in  many 
respects  to  automatic  execution  systems 
currently  in  operation  on  the  MSE,  PSE, 
and  Phlx.  These  systems  are  all 
designed  to  receive  small  orders 
electronically  from  member  firms  and 
route  them  to  the  appropriate  specialist 
for  automatic  or  manual  execution. 
These  systems  provide  the  primary 
means  of  handling  the  vast  majority  of 
small  orders  executed  on  these  regional 
exchanges. 

Currently,  the  BSE  is  virtually  imique 
among  the  regional  exchanges  because 
it  only  has  manual  systems  for  the 
routing  and  execution  of  small  orders, 
BEACON  is  a  key  element  in  the  BSE's 
overall  effort  to  automate  a  substantial 
portion  of  its  operations.  The 
Exchange's  development  of  BEACON 
represents  a  major  improvement  for  the 
BSE  in  terms  of  the  speed  and  efHciency 
with  which  it  can  process  and  execute 
retail  orders  and  provide  reports  of 
executed  trades.  BEACON,  once  it  is 
fully  operational,  will  interface  with  the 
BSE's  BASE  system,**  a  computerized 
back  office  system  that  currently 
processes  all  orders  executed  on  the 
Exchange  floor.  Once  the  BEACON  and 
BASE  interface  is  completed,  BASE  will 
be  able  to  generate  a  report  immediately 
confirming  the  execution  of  a  BEACON 
order,  including  the  number  of  shares 
and  the  execution  price,  and  transmit  it 
to  the  member  firm  that  enter  the  order. 
The  new  system  will  also  be  able  to 
provide  BSE  specialists  tvith  continuous 
update  of  their  position,  average  costs, 
concentrations  (short  or  large],  and  a 
computerized  limit  order  book. 

On  July  IS,  198S,  the  Commission  gave 
approval  to  the  BSE  to  proceed  with  the 
initial  stages  of  the  implementation  of 
BEACON. »«  The  Commission's  order 


allowed  the  Exchange  to  bring  up  to  20 
stocks  on  to  BEACON  but  provided  that 
only  market  orders  could  be  entered  on 
BEACON  for  execution  during  that 
period.  The  order  stated  that  the 
Commission  intended  to  closely  review 
results  of  operational  tests  on  the 
system  as  the  Exchange  added  stocks 
and  connected  more  specialist  posts  and 
member  firms  to  BEACON.  In  addition, 
the  order  stated  that  the  BSE  would 
submit  results  of  stress  tests  on  the 
system  to  demonstrate  that  BEACON 
has  the  capacity  to  handle  transaction 
and  order  volume  levels  similar  to  those 
encountered  by  the  Exchange  during  the 
October  1987  market  break  without 
experiencing  significant  order  queues  or 
delays  in  execution. 

The  Commission  has  received  and 
reviewed  the  preliminary  test  results 
from  the  initial  implementation  stages  of 
BEACON.  From  the  data  provided  by 
the  Exchange  and  discussions  with  BSE 
officials,  the  Commission  is  satisfied 
with  the  results  from  the  initial 
implementation  phase  of  BEACON.  In 
addition,  the  BSE  has  provided  the 
Commission  with  the  results  of  a 
simulated  traffic  stress  test."  This  test 
was  conducted  by  SIAC  and  designed  to 
test  the  performance  of  vendors  and 
other  market  participants  such  as  the 
BSE  to  receive  output  from  the 
consolidated  transaction  and  quotation 
lines  for  equities  and  options.  The 
BEACON  system  adequately  handled 
the  sustained  output  message  traffic 
from  SIAC. 

On  the  basis  of  BEACON'S  initial 
implementation  phase,  the  Commission 
has  concluded  that  it  is  appropriate  to 
permit  the  BSE  to  proceed  with 
implementation  of  BEACON  up  to  full 
scale  operational  levels  for  a  six  month 
trial  period.  During  this  trial  period  the 
Commission  will  continue  to  review 
closely  the  BSE's  operational  test  results 
as  more  stocks,  specialists,  and  member 
firms  are  brought  on  to  the  system.  Once 
the  system  is  fully  operational  test 
results  as  more  stocks,  specialists,  and 
member  firms  are  brought  on  to  the 
system.  Once  the  system  is  fully 
operational  BSE  should  be  able  to 
provide  the  Commission  with  stress  test 
data  to  ensure  that  BEACON  has  the 
capacity  to  handle  order  and  transaction 
levels  like  those  BSE  encountered  in  the 
October  1987  market  break  without 
experiencing  significant  queues  or 
execution  delays. 


>  ■  "BASE"  is  an  acronym  for  Brokerage 
Accounting  Systems  Element. 

■*  Secunties  Exchange  Act  Release  No.  2SeiS, 
|uly  15.  igea  S3  FR  27584. 


"  See  letter  firoai  George  Mann.  Senior  Vice 
President  and  General  CoanseL  BSE.  to  Howard 
Kramer.  Assisiani  Director,  Division  of  Market 
Regulation,  dated  July  12,  ISSa 


:^^Jf; 
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Accordingly,  the  Commission  has 
determined  that  the  BSE  may  proceed 
with  implementation  of  BEACON  up  to 
full  scale  operational  levels,  operating 
under  the  piocedures  outlined  in  the 
proposed  BEACON  rule,  as  amended, 
for  a  six  month  trial  period. 

In  view  of  the  above,  the  Commission 
concludes  that  a  six  month  trial  period 
for  implp.Tsenta'ion  of  the  BSE's 
proposed  BEACON  system  is 
reasonable  and  is  consistent  with  the 
requirements  of  the  Act,  particularly 
section  6(b)(5). 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved  with  the  hmitations  cited 
above. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated;  August  25, 1988. 
lonatban  G.  Katz, 
Secretary. 
[FR  Doc.  88-19810  Filed  8-30-«8:  8:45  am) 

BILUNG  CODE  8010-01-M 


[Release  No.  34-26030;  File  No.  SR-GSCC- 
88-1] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Filing  and  immediate 
Effectiveness  of  Proposed  Rule 
Change  Relating  to  an  amendment  to 
the  Shareholder's  Agreement  of 
Government  Securities  Clearing 
Corporation  ("GSCC") 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exhange  Act  of  1934, 15 
U.S.C.  78s(b){l),  notice  is  hereby  given 
that  on  August  11, 1988  GSCC  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by 
GSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self  Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  text  of  the  proposed  rule  change 
may  be  examined  at  the  places  specified 
in  Item  IV  below. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 


comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  GSCC 
has  prepared  summaries,  set  forth  in 
section  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A  Self-Rcgulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  On  May  5, 1988,  the  Securities  and 
Exchange  Commission  approved  the 
registration  of  Government  Securities 
Clearing  Corporalion  ("GSCC")  as  a 
clearing  agency.  On  May  20, 1903,  GSCC 
closed  its  offering  of  Class  A  and  Class 
B  ccmmon  stock  of  GSCC.  As  part  of 
that  offering,  a  Shareholder's 
Agreement,  as  amended  by  Amendment 
No.  1,  was  required  to  be  entered  into  by 
the  Shareholders. 

The  Amendment  makes  certain 
technical  changes  to  the  allocation  and 
class  of  director  seats,  the  method  of 
nomimation,  election  and  replacement 
of  directors,  and  the  allocation  of 
residual  loss  and  annual  cap  for 
Brokers.  In  addition,  the  Amendment 
sets  forth  requirements  for  amending  the 
Shareholder's  Agreement  or  the 
Certificate  of  Incorporation,  and  for 
changing  GSCC's  business  from  that  of  a 
registered  clearing  agency. 

(b)  The  proposed  rule  change 
("Amendment")  provides  for  a  fair 
representation  of  GSCC  Shareholders 
and  participants  in  the  selection  of  its 
directors  and  administration  of  its 
affairs.  It  also  clarifies  the  allocation  of 
residual  losses  and  enables  GSCC  to 
better  protect  itself  against  losses. 
Therefore,  the  proposed  rule  change  will 
protect  investors  and  the  public  interest 
and  is  consistent  with  the  requirements 
of  the  Securities  Exchange  Act  of  1943, 
as  amended  ("the  Act"). 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition. 

GSCC  does  not  perceive  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  the  Proposed  Rule  Change 
Received  from  Members,  Participants, 
or  Others. 

All  GSCC  Shareholders  have  signed 
the  amendment. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action. 

The  foregoing  rule  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 


of  the  Securities  Exchange  Act  of  1934. 
At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  purposes  of  the 
Securities  Exchange  Act  of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  a  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  v.Titten  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
540  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  fdings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  21, 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

JoDathan  G.  Katz, 

Secretary. 
August  25, 1988. 

[FR  Doc.  88-19808  Filed  8-30-88;  8:45  am] 

BILUNG  CODE  M10-01-M 


IRelease  Na  34-26025;  Rle  No.  SR-MBS- 
88-7,  MBS-88-9,  and  MBS-88-1 1  ] 

SeH-Regulatory  Organizations;  IMBS 
Clearing  Corporation;  Order 
Temporarily  Approving  Proposed  Rule 
Changes 

On  April  11, 1988,  the  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Commission  three  proposed  rule 
changes  (File  Nos.  SR-MBS-88-7,  MBS- 
88-9.  and  MBS-88-11)  under  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").*  The  proposals  would 


'  15  U.S.C.  788(b)(1). 
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amend  various  MBSCC  Depository 
Division  rules  including  those  pertaining 
to  participant  accounts,  transfers  of 
mortgage-backed  securities,  the  MBSCC 
participant  fund,  and  the  MBSCC 
certificate  withdrawal  policy.  The 
Commission  published  notice  of  the 
proposals  in  the  Federal  Register  on 
May  11. 198a» 

The  Commission  preliminarily 
believes  that  the  proposals  are 
consistent  with  the  Act  and  is  approving 
the  proposals  on  a  temporary  basis.  The 
Commission  believes  that  the  proposals 
are  designed  appropriately  to  clarify 
MBSCCs  rules  and  to  strengthen 
MBSCCs  procedures,  thereby  enhancing 
MBSCCs  ability  to  safeguard  securities 
and  funds  and  promote  prompt  and 
accurate  clearance  and  settlement.  The 
Commission,  however,  intends  to 
continue  to  analyze  the  proposals  and  to 
discuss  with  MBSCC  the  actual 
operation  of  the  proposals  and  the  need 
for  any  refinements  or  enhancements  to 
the  proposals.  For  those  reasons,  the 
Commission  is  temporarily  approving 
the  proposals  through  September  30, 
1988. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)  of  the  Act,  that  MBSCCs 
proposed  rule  changes  be,  and  thereby 
are  approved  temporarily  through 
September  30, 1988. 

For  the  Commissioo,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  August  24, 1988. 
Jonathan  G.  Katz. 
Secretary. 
|FR  Doc.  88-19811  Filed  6-30-88;  8:45  am] 

BIUJNO  COOE  M10-01-M 


(Release  No.  34-26033;  File  No.  SR-NASO- 
88-27] 

SeH-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Ctuinge  Relating  to 
Inclusion  of  Qualification  as  Limited 
Representative-Corporate  Securities 
as  Alternative  Prereiiciuisite  for 
Qualification  as  Registered  Options 
Principal  and  Registered  Options 
Representative 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  submitted  a 
proposed  rule  change  on  July  1, 1988. 
pursuant  to  section  19(b)(1)  of  the 
Securities  Act  of  1934  ("Act")  and  Rule 
19b-4  thereunder  to  amend  Schedule  C 
of  the  NASD  By-L,aw8  to  permit 


qualiHcation  at  a  Limited 
Representative-Corporate  Securities  to 
serve  as  an  alternative  prerequisite  for 
qualifying  as  a  Registered  Options 
Representative  or  a  Registered  Options 
Principal. 

Notice  of  the  proposed  rule  change 
together  with  the  substance  of  the  terms 
of  the  proposed  rule  change  was  given 
by  the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
25919,  July  15, 1988)  and  by  publication 
in  the  Federal  Register  (53  FR  27589,  July 
21, 1988).  No  comments  were  received 
with  respect  to  the  proposed  rule 
change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  section 
ISA  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
above-mentioned  proposed  rule  change, 
SR-J>JASD-88-27,  be,  and  hereby  is, 
aproved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a){12). 

Dated:  August  25. 198a 
Jonatlian  G.  Katz, 
Secretary. 

[FR  Doc.  88-19813  Filed  8-30-88:  8:45  am] 
BILUNG  COOC  mO-OI-M 


[Release  No.  34-26031;  File  No.  SR-NSCC- 


*  Securitie*  Exchange  Act  Release  Noa.  25660 
(May  4, 1988)  53  FR  16812:  25662  (May  4,  1988)  53  FR 
16806:  25659  (May  4. 1988)  53  FR  16818. 


SeH-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  of  a 
Proposed  Rule  Change;  Relating  to  an 
Amendment  to  National  Securities 
Clearing  Corporation's  ("NSCC")  Rules 
Concerning  Mutual  Fund  Meml>ership 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  May  20, 1988  NSCC  Tiled  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by 
NSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organlzadon's 
Statement  of  the  Terms  of  Proposed 
Rule  Change 

The  proposed  rule  change  would 
amend  NSCC's  Rules. 


II.  Self-Regulatory  Organizatioo's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

A  On  October  14, 1987,  NSCC  filed  a 
proposed  rule  change  concerning  the 
Mutual  Fund  Settlement,  Entry  and 
Registration  Verification  ("Fund/Serv") 
Service,  (NSCC-87-12). 

The  purpose  of  NSCC-87-12  was  to 
establish  a  special  limited  category  of 
membership  for  broker-dealers  who  use 
only  Fund/Serv,  and  to  formulate  the 
method  by  which  NSCC  calculates 
Fund/Serv  Clearing  Fund  Requirements. 

Included  in  NSCC  87-12  were  certain 
technical  changes  to  NSCC  Rule  4 
(Clearing  Fund)  to  clarify  the  use  of 
deposits  made  in  respect  of  the  Fund/ 
Serv  Service. 

The  purpose  of  the  proposed  rule 
change  is  to  make  further  technical 
clarifications  to  Rule  4  regarding  Fund/ 
Serv  deposits  and  to  change  the 
references  throughout  the  rules  from 
"Fund/Serv  Member"  to  "Fund 
Member". 

The  proposed  rule  change  clarifies  the 
use  of  the  Clearing  Fund  and  therefore 
will  enable  NSCC  to  better  protect  itself 
against  losses.  The  proposed  rule 
change  will  ultimately  provide 
protection  to  investors  and  public 
interest  and  is  therefore  consistent  with 
the  requirements  of  the  Securities 
Exchange  Act  of  1934,  as  amended,  ("the 
Act"). 

B.  Self-Regulatory  Organization 's 
Statement  on  the  Burden  on 
Competition.  NSCC  does  not  believe 
that  the  proposed  rule  change  will  have 
an  impact  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others.  While 
comments  on  the  proposed  rule  change 
have  not  been  solicited  or  received, 
Participants  were  notified  by  Important 
Notice.  NSCC  will  notify  the  Securities 
and  Exchange  Commission  of  any 
written  comments  received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
published  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wilL 
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(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  approved. 

IV.  Solidtatkm  of  Comments 

Interested  persons  are  invited  to 
submit  wrritten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securites  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
conununications  relating  to  the  proposed 
rule  change  between  the  Coounission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington.  DC. 
Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  NCSS- 
88-4  and  shotdd  be  submitted  by 
September  21, 1988.  For  the  Commission, 
by  the  Division  of  Market  Regulation, 
pursuant  to  delegated  authority. 

Dated:  August  2S,  1966. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  88-19812  Filed  8-30-88;  8:45  am] 
WLUNQ  CODE  WUMIt-M 


[Raleasa  No.  35-24704] 

Filings  Under  the  PulHic  Utility  Holding 
Company  Act  of  1935  ("Acf  *) 

August  25, 1988. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
appIication(s]  and/ or  declaration(8)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/ or  declaration[8]  and 
any  amendment(s]  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s]  and/or  declaration(s) 


should  submit  their  views  in  writing  by 
September  19. 1088  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addre8s(es]  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate]  should  be  filed  with  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  cmd  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application[s)  and/ 
or  declaration(s},  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Appalachian  Power  Company  (70-5503) 

Appalachian  Power  Company 
("Appalachian")  an  electric  utility 
subsidiary  of  American  Electric  Power 
Company,  Inc.,  a  registered  holding 
company,  has  filed  a  post-effective 
amendment  to  its  application- 
declaration  pursuant  to  section  9(a],  10, 
and  12(d)  of  the  Act  and  Rule  44(b)(3) 
thereimder. 

By  Commission  order  dated  December 
10. 1974  (HCAR  No.  18703],  Appalachian 
was  authorized  to  enter  an  agreement  of 
sale  ("Agreement")  with  the  Industrial 
Development  Authority  of  Russell 
County,  Virginia  ("Authority") 
concerning  the  financing  of  pollution 
control  facilities  ("Facilities")  at 
Appalachian's  Glen  Lynn  and  Clinch 
River  plants.  Under  the  Agreement  the 
Authority  is  to  issue  and  sell  its 
pollution  control  revenue  bonds 
("Revenue  Bonds"),  in  one  or  more 
series,  the  proceeds  from  which  sales 
are  to  be  deposited  by  the  Authority 
with  the  trustee  ('Trustee")  under  the 
indenture  ("Indenture")  entered  into 
between  the  Authority  and  the  Trustee 
pursuant  to  which  Indenture  the 
Revenue  Bonds  are  issued  and  secured. 
The  proceeds  will  then  be  applied  to  the 
payment  of  the  costs  of  construction  of 
the  Facilities,  originally  estimated  at  $45 
million  or,  in  the  case  of  proceeds  from 
the  sale  of  refunding  bonds,  to  the 
payment  of  principal,  premium  (if  any) 
and/or  interest  on  Revenue  Bonds  to  be 
refunded.  Appalachian  conveyed  an 
undivided  interest  in  a  portion  of  the 
FaciUties  to  the  Authority,  which  portion 
the  Authority  sold  to  Appalachian  under 
an  installment  sales  arrangement 
requiring  Appalachian  to  pay  as  the 
purchase  price  semi-annual  installments 
in  such  an  amount  (together  with  other 
monies  held  by  the  Trustee  under  the 
Indenture  for  the  purpose)  as  to  enable 


the  Authority  to  pay,  when  due,  the 
interest  and  principal  on  the  Revenue 
Bonds.  Jurisdiction  was  reserved  in  the 
order  of  December  10, 1974,  with  respect 
to  the  payment  of  the  purchase  price  of 
the  Facilities  by  installment  payments 
insofar  as  such  payments  were  affected 
by  the  interest  rates  of  the  Revenue 
Bonds  to  be  issued  and  sold  by  the 
Authority. 

By  orders  dated  December  27, 1974, 
December  17, 1975,  November  14, 1979, 
November  21, 1980  and  Februray  20, 
1981  (HCAR  Nos.  18738. 19303.  21295. 
21802  and  21924],  such  jurisdiction  was 
released  concerning  the  sales  of 
Revenue  Bonds  in  tfie  principal  amounts 
of  $24  million.  $17  million.  $11  million. 
$6.24  million  and  $8.5  million, 
respectively,  as  such  sales  affected  the 
purchase  price  to  Appalachian. 

It  is  now  stated  that  the  Authority  will 
issue  and  sell  an  additional  series  of 
Revenue  Bonds  in  the  aggregate 
principal  amount  of  $19.5  mUlion.  the  net 
proceeds  from  the  sale  of  which  will  be 
used  to  provide  for  the  principal 
payment  required  for  the  refunding, 
prior  to  their  stated  maturity,  of  $19.5 
principal  amoimt  of  Revenue  Bonds 
previously  issued  by  the  Authority.  The 
Revenue  Bonds  will  be  issued  under  and 
secured  by  the  Indenture  and  a  fifth 
supplemental  indenture,  will  bear 
interest  semiannually  and  will  mature  at 
a  date  or  dates  not  more  than  thirty 
years  from  the  date  of  issuance.  It  is 
contemplated  that  the  Revenue  Bonds 
will  be  sold  by  the  Authority  pursuant  to 
arrangements  with  Goldman  Sachs  A 
Co.  as  underwriter.  Appalachian 
requests  authority  to  alter  the  terms  of 
their  payments  of  the  purchase  price  of 
the  Facilities  insofar  as  such  payments 
will  reflect  the  new  terms  of  the 
Revenue  Bonds. 

Conesville  Coal  Pr^taration  Company 
(70-7257) 

Conesville  Coal  preparation  Company 
("Conesville").  215  North  Front  Street. 
Columbus,  Ohio  43215.  a  subsidiary  of 
Columbus  Southern  Power  Company 
("CSPCo"),  a  public  utility  subsidiary  of 
American  Electric  Power  Company,  Inc., 
a  registered  holding  company,  has  filed 
an  application  pursuant  to  sections 
9(a)(1)  and  10  of  the  Act. 

Conesville  presently  provides  coal 
washing  and  related  services  to  CSPCo. 
For  the  years  1965  timnigh  1989,  the 
annual  amounts  of  clean  coal  produced 
or  estimated  to  be  produced  by 
Conesville  and  the  annual  amounts  paid 
or  estimated  to  be  paid  by  CSPCo  to 
Conesville  are  as  follows: 
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Clean  coal 
(tons) 

Amounts 
paid 

Year 

1S85 

1,145,000 
1,755.000 
1.589.000 
1. 600.000 
1.600.000 

$6,019,000 
8  046  000 

19d6 

1J87 „. 

1908 

1339 

7.671,000 
8,016,000 
8,352,000 

Conesville  now  requests  authorization 
to  perform  coal  washing  and  related 
services  at  the  Conesville  Plant  for 
nonaffiliate  entities  in  an  amount  of  up 
to  $4.5  million  per  calendar  year  through 
December  31, 1991.  The  revenue  derived 
from  providin.g  services  to  nonaffiliate 
companies,  after  payment  of 
incremental  costs,  would  be  used  to 
reduce  the  amount  paid  to  Conesville  by 
CSPCo  pursuant  to  the  Amended  coal 
Washing  Agreement., 

Vermont  Yankee  Nuclear  Power 
Corporation  (70-7537) 

Vermont  Yankee  Nuclear  Power 
Corporation  ("Vermont  Yankee"),  P.O. 
Box  169,  Ferry  Road,  Brattleboro, 
Vermont  05301,  and  nuclear  generating 
subsidiary  of  New  England  Electric 
System  and  Northeast  Utilities,  both 
registered  holding  companies,  has  filed  a 
declaration  pursuant  to  sections  6(a) 
and  7  of  the  Act. 

Vermont  Yankee  proposes  to  issue 
and  sell  to  Marine  Midland  Bank.  N.A. 
("Bank"),  pursuant  to  a  loan  agreement 
to  be  entered  into  with  the  Bank,  up  to 
$10.5  million  aggregate  principal  amount 
of  its  short-term  promissory  notes 
("Notes").  The  Notes  will  be  issued  for 
an  initial  term  of  up  to  360  days  and 
may  be  extended,  with  the  consent  of 
the  Bank,  for  an  additional  term  ending 
on  February  18, 1990.  The  Notes  will  be 
unsecured  and  will  bear  interest  at  an 
annual  rate,  selected  by  Vermont 
Yankee. 

The  proceeds  of  the  Notes  will  be 
used  by  Vermont  Yankee  solely  for  the 
purpose  of  paying  the  fabrication  and 
installation  costs  of  certain  computer 
equipment,  called  an  Emergency 
Response  Facihty  Information  System 
("ERFIS"),  a  computer  software  and 
hardware  installation  which  serves  as  a 
diagnostic  aid  for  control  room 
operators  at  Vermont  Yankee's  nuclear 
generating  plant.  Vermont  Yankee  has 
arranged  for  the  ERFIS  equipment  to  be 
purchased  by  ComPlan,  Inc..  which  will 
lease  the  ERFIS  equipment  back  to 
Vermont  Yankee  for  a  ten-year  term. 
The  proceeds  of  the  sale  to  ComPlan 
will  be  used  to  repay  the  Notes. 


For  the  Commission,  by  the  Division  of 
Investment  Mandsenient.  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz. 

Secretary. 

|PR  Doc.  88-19814  Filed  8-3(M8:  8:45  am] 

BILLING  CODE  S010-OI-M 


DEPARTMENT  OF  STATE 

[Public  Notice  10791 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

agency:  Department  of  State. 
action:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511. 

SUMMARY:  Periodically  natural  disasters 
occur  and/or  security  deteriorates  in 
countries  abroad  to  the  degree  that  the 
life  of  U.S.  citizens  residing  or  traveling 
there  becomes  endangered  and  the 
United  States  Government  is  requested 
to  evaculate  them  to  a  safe  haven.  This 
information  collection  is  used  to  execute 
the  emergency  evacuation  and  to 
recover  Federal  funds  expended  on 
behalf  of  the  citizens  to  complete  their 
evacuation.  The  following  summarizes 
the  information  collection  proposal 
submitted  to  OMB: 
1.  Type  of  request — Extension. 
Originating  office — Bureau  of  Consular 

Affairs. 
Title  of  information  collection — 

Evacuation  Documentation. 
Form  number — Optional  Form  28. 
Frequency — Annual/On  occasion. 
Respondents — U.S.  citizens  traveling  or 

residing  abroad. 
Estimated  number  of  respondents — 

16,800. 
Average  hours  per  response— 4.9 

minutes. 
Total  estimated  burden  hours — 1,344. 

Section  3504(h)  of  Pub.  L  96-511  does 
not  apply. 

Additional  Information  or  Comments: 
Copies  of  the  proposed  form  and 
supporting  documents  may  be  obtained 
from  Gail  J.  Cook  (202)  647-3538. 
Comments  and  questions  should  be 
directed  to  (OMB)  Francine  Picoult  (202) 
395-7340. 

Date:  August  16, 1988. 
Richard  C.  Faulk. 

Acting  Assistant  Secretary  for  Administration 
and  Information  Management. 

(PR  Doc.  88-19830  Filed  8-30-88;  8:45  am] 

MLUNO  CODE  4710-34HN 


[Public  Notice  CM-8/1210] 

U.S.  Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee,  (CCITT)  National 
Committee,  Chairman's  Ad  Hoc  Group 
for  Communications  Development; 
Meeting 

The  Department  of  State  announces 
that  the  Chairman's  Ad  Hoc  Group  on 
International  Communications 
Development  of  the  U.S.  Organization 
for  the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT),  National  Committee,  will  meet 
September  19. 1988  at  10:00  a.m.  in  Room 
1207.  Department  of  State,  2201  C  Street, 
NW.,  Vi/ashingfon,  DC. 

The  National  Committee  assists  in  the 
resolution  of  administrative/procedural 
problems  pertaining  to  U.S.  CCITT 
activities.  The  Ad  Hoc  Group  on 
International  Communications 
Development  reviews  issues  pertaining 
to  the  improvement  and/or  expansion  of 
the  communications  infrastructure  in 
developing  countries. 

This  meeting  will  review  recent 
developments  concerning  the  Center  for 
Telecommunications  Development, 
specifically  the  status  of  fund  raising 
efforts  and  a  proposal  to  combine  its 
functions  with  the  Technical 
Cooperation  Department  of  the 
International  Telecommunication  Union 
(ITU).  These  and  other  matters  will  be 
considered  at  the  Center's  Advisory 
Board  at  its  October  6-7  session.  It  will 
also  review  the  progress  of  U.S. 
preparations  for  the  1989  ITU 
Plenipotentiary  Conference  regarding 
Communications  development  matters. 

Members  of  the  general  public, 
specifically  representatives  of  the 
telecommunications  industry  and  those 
who  are  concerned  with 
telecommunications  development  issues 
in  developing  countries,  are  invited  to 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  All  attendees  must  use  the  C 
Street  entrance  to  the  building.  In  that 
regard,  entrance  to  the  Department  of 
State  building  is  controlled  and  entry 
will  be  facilitated  if  arrangements  are 
made  in  advance  of  the  meeting.  All 
persons  wishing  to  attend  should  call 
(202)  647-4629. 

Request  for  further  information  should 
be  directed  to  Mr.  D.  Clark  Norton,  State 
Department.  Washington,  DC,  telephone 
(202)  647^629. 
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Date:  August  23. 1988. 
Earl  S.  Barbely, 

Director,  Office  of  Telecommunications  and 
Information  Standards,  Chairman,  U.S. 
CCITT National  Committee. 
[FR  Doc.  88-19754  Filed  8-30-88;  8;45  am) 

8:LUN0  code  47W-07-M 


[Public  Notice  CM-8/1211] 

Stiipping  Coordinating  Committee, 
Subcommittee  on  Ocean  Dumping; 
Meeting 

The  Subcommittee  on  Ocean  Dumping 
of  the  Shipping  Coordinating  Committee 


will  hold  an  open  meeting  on  Friday, 
September  16, 1988,  at  the  Office  of 
Marine  and  Estuarine  Protection  of  the 
Environmental  Protection  Agency.  The 
meeting  will  convene  at  2:00  p.m.  in  the 
OMEP  Conference  Room,  8th  Floor,  499 
South  Capitol  Street,  Washington.  DC 
20003.  Members  of  the  public  are  invited 
and  free  to  attend  up  to  the  seating 
capacity  of  the  room. 

The  purpose  of  the  meeting  is  to 
review  and  discuss  the  U.S.  positions  for 
the  Eleventh  Consultative  Meeting  of  the 
London  Dumping  Convention,  to  be  held 
in  London  October  3-7, 1988. 


For  further  information,  contact  Dr.  Al 
Wastler,  Office  of  Marine  and  Estuarine 
Protection  (WH-556F),  Environmental 
Protection  Agency,  Washington,  DC 
20460.  His  telephone  number  is  (202) 
382-7166. 

Date:  August  24, 1988. 
Alford  Cooley, 

Acting  Executive  Secretary.  Shipping 
Coordinating  Committee. 
[FR  Doc.  88-19753  Rled  8-30-88;  8:45  am] 
BIUJNG  CODE  4710-0«-M 
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Corrections 


Federal  Register 

Vol.  53,  No.  169 
Wednesday,  August  31,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  ttie  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewtiere  in  ttie 
issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  658 

Shrimp  Fishery  of  the  Gulf  of  Mexico 

Correction 

In  proposed  rule  document  88-19157 
appearing  on  page  32264  in  the  issue  of 
Wednesday,  August  24, 1988,  make  the 
following  correction: 

In  the  third  column,  in  the  first  line, 
"94509"  should  read  "9450". 

BILUNG  CODE  150S-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3422-7;  TN-0551 

Approval  and  Promulgation  of 
Implementation  Plans,  Tennessee; 
Revisions  to  the  Nashville  TSP  Plan 

Correction 

In  rule  document  88-17245  beginning 
on  page  32049  in  the  issue  of  Tuesday, 
August  23, 1988,  make  the  following 
corrections: 

PART  52— [CORRECTED] 

1.  On  page  32050,  in  the  third  column, 
in  amendatory  instruction  2,  in  the 
second  line,  "(c)(81)"  should  read 
"(c)(86)". 

§52.2220    [Con-ected] 

2.  On  the  same  page,  in  the  same 
column,  in  §  52.2220(c).  in  the  first  line, 
"(81)"  should  read  "(86)". 

BILUNO  CODE  1S0S-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[CA-060-08-7122-10-1018;  CA-20338] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  in  Riverside  County,  CA 

Correction 

In  notice  document  88-9953  appearing 
on  page  16198  in  the  issue  of  Thursday, 
May  5, 1988.  make  the  following 
correction: 

In  the  second  column,  under 
SUMIMARY.  immediately  following  the 
land  description,  insert: 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  non-federal  lands  from  The 
Nature  Conservancy: 

San  Bernardino  Meridian.  California 

T.  4  S.,  R.  7  E. 
Sec.  8:  NWy4SWy4.  Wy!NEy4SWy4. 
Containing  60  acres,  more  or  less. 

BILUNO  CODE  1505-014) 


1988 


UMI 


Wednesday 
August  31,  1988 


Part  II 


Environmental 
Protection  Agency 

Asbestos-Containing  Materials  in  Schools; 
EPA  Approved  Courses  and  Accredited 
Laboratories  Under  the  Asbestos  Hazard 
Emergency  Response  Act  (AHERA); 
Notice 
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ENVIRONMEMTAL  PROTECTION 
AGENCY 

[OPTS-42068;  FRL-3435-8] 

Asbestos-Containing  Materials  in 
Schools;  EPA  Approved  Courses  and 
Accredited  Lal>oratories  Under  The 
Asl>estos  Hazard  Emergency 
Response  Act  (AHERA) 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  section  206(c](3)  of  Title  n. 
the  Administrator,  in  consultation  with 
affected  organizations,  was  directed  to 
publish  (and  revise  as  necessary)  a  list 
of  asbestos  courses  and  tests  in  effect 
before  the  date  of  enactment  of  this  title 
which  qualify  for  equivalency  treatment 
for  interim  accreditation  purposes,  and  a 
list  of  asbestos  courses  and  tests  which 
the  Administrator  determines  are 
consistent  with  the  Model  Plan  and 
which  will  qualify  a  contractor  for 
accreditation.  In  addition,  under  the 
amendment  to  TSCA  Title  II,  section 
206(f)  was  added  which  requires  the 
Administrator  to  publish  quarterly, 
beginning  August  31. 1988,  a  Hst  of  EPA- 
approved  asbestos  training  courses.  The 
Administrator  is  also  required  to  publish 
on  a  quarterly  basis  beginning  August 
31, 1988,  a  list  of  laboratories  which 
have  received  accreditation  from  EPA. 
This  Federal  Register  notice  includes 
the  cumulative  fourth  list  of  course 
approvals  and  a  list  that  includes  State 
accreditation  programs  that  EPA  has 
approved  as  meeting  the  requirements  of 
the  Model  Plan.  Additionally,  this  notice 
includes  the  first  list  of  accredited 
laboratories. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Room  EB-44,  401  M 
Street,  SW..  Washington.  DC  20460, 
Telephone:  (202)  382-3790.  TDD:  (204) 
554-0551. 

SUPPLEMENTARY  INFORMATION:  Section 
206  of  Title  II  of  the  Toxic  Substances 
Control  Act  (TSCA),  15  U.S.C.  2646, 
required  EPA  to  develop  a  Model 
Contractor  Accreditation  Plan  by  April 
20, 1987.  The  plan  was  issued  on  April 
20,  and  was  published  in  the  Federal 
Register  of  April  30, 1987  (52  PR  15875), 
as  Appendix  C  to  Subpart  E,  40  CFR  Part 
763. 

To  conduct  asbestos-related  work  in 
schools,  persons  must  receive 
accreditation  in  order  to  inspect  school 
buildings  for  asbestos,  develop 
management  plans,  and  design  or 
conduct  response  actions.  Such  persons 


can  be  accredited  by  States,  which  are 
required  to  adopt  contractor 
accreditation  plans  at  least  as  stringent 
as  the  EPA  Model  Plan,  or  by  completing 
an  EPA-approved  training  course  and 
passing  an  examination  for  such  course. 
The  EPA  Model  Contractor 
Accreditation  Plan  establishes  those 
areas  of  knowledge  of  asbestos 
inspection,  management  plan 
development,  and  response  action 
technology  that  persons  seeking 
accreditation  must  demonstrate  and 
States  must  include  in  their 
accreditation  programs. 

In  the  Federal  Register  of  October  30, 
1987  (52  FR  41826),  EPA  promulgated  a 
final  "Asbestos-Containing  Materials  In 
Schools"  rule  (40  CFR  Part  763,  Subpart 
E)  which  required  all  local  education 
agencies  (LEAs)  to  identify  asbestos- 
containing  materials  (ACM)  in  their 
school  buildings  and  take  appropriate 
actions  to  control  the  release  of 
asbestos  fibers.  The  LEAs  are  also 
required  to  describe  their  activities  in 
management  plans,  which  must  be  made 
available  to  the  public  and  submitted  to 
State  governors.  Under  Title  II,  LEAs  are 
required  to  use  specially-trained  persons 
to  conduct  inspections  for  asbestos, 
develop  the  management  plans,  and 
design  or  conduct  major  actions  to 
control  asbestos.  The  new  rule  took 
effect  on  December  14, 1987. 

The  length  of  initial  training  courses 
for  accreditation  under  the  Model  Plan 
varies  by  discipline.  Briefly,  inspectors 
must  take  a  3-day  training  course; 
management  planners  must  take  the 
inspection  course  plus  an  additional  2 
days  devoted  to  management  planning; 
and  abatement  project  designers  are 
required  to  have  at  least  3  days  of 
training.  In  addition,  asbestos 
abatement  contractors  and  supervisors 
must  take  a  4-day  training  course  and 
asbestos  abatement  workers  are 
required  to  take  a  3-day  training  course. 
For  all  disciplines,  persons  seeking 
accreditation  must  also  pass  an 
examination  and  participate  in  annual 
re-training  courses.  A  complete 
description  of  accreditation 
requirements  can  be  found  in  the  Model 
Accreditation  Plan  at  40  CFR  Part  763. 
Subpart  E,  Appendix  C.I.I. A  through  E. 

In  section  206(c)(3)  of  Title  II,  and  as 
amended  by  section  206(f),  the 
Administrator,  in  consultation  with 
affected  organizations,  is  directed  to 
publish  quarterly  a  list  of  asbestos 
courses  and  tests  in  effect  before  the 
date  of  enactment  of  this  title  which 
qualified  for  equivalency  treatment  for 
interim  accreditation  purposes,  and  a 
list  of  asbestos  courses  and  tests  which 
the  Administrator  determined  were 
consistent  with  the  Model  Plan  and 


which  qualify  a  contractor  for 
accreditation.  In  addition,  the  Agency 
has  included  in  this  notice  a  list  of 
laboratories  which  have  received 
interim  accreditation  ftt)m  EPA  for  the 
analysis  of  bulk  materials  for  asbestos 
by  polarized  light  microscopy. 

The  Federal  Register  notice  of 
October  30, 1987,  included  the  initial  list 
of  course  approvals.  In  addition,  the  list 
included  State  accreditation  programs 
that  EPA  has  approved  as  meeting  the 
requirements  of  the  Model  Plan.  Tlie 
second  Federal  Register  notice  of 
February  10, 1988  (53  FR  3982),  and  the 
third  Federal  Register  notice  of  June  1, 
1988.  (53  FR  20066),  were  cumulative 
listings  of  EPA  course  approvals  and 
EPA  approved  State  accreditation 
programs. 

This  Federal  Register  notice  is  divided 
into  five  units.  Unit  I  discusses  EPA 
approval  of  State  accreditation 
programs.  Unit  II  covers  EPA  approval 
of  training  courses.  Unit  III  discusses 
EPA  approval  of  training  courses  for 
interim  accreditation.  Unit  IV  provides 
the  list  of  State  accreditation  programs 
and  training  courses  approved  by  EPA 
as  of  July  1988.  Unit  V  contains  a  listing 
of  all  laboratories,  under  the  EPA 
Interim  Accreditation  Program  for 
laboratories  that  are  conducting 
analysis  of  bulk  samples  of  asbestos- 
containing  material.  Subsequent  Federal 
Register  notices  will  add  other  State 
programs  and  training  courses  as  well 
as  accredited  laboratories  to  this  fourth 
cumulative  list. 

L  EPA  Approval  of  State  Accreditation 
Programs 

As  discussed  in  the  Model  Plan,  EPA 
is  able  to  approve  State  accreditation 
programs  that  the  Agency  determines 
are  at  least  as  stringent  as  the  Model 
Plan.  In  addition,  the  Agency  is  able  to 
approve  individual  disciplines  within  a 
State's  accreditation  program.  For 
example,  a  State  that  currently  only  has 
an  accreditation  requirement  for 
inspectors  can  receive  EPA  approval  for 
that  discipline  immediately  rather  than 
waiting  to  develop  accreditation 
requirements  for  all  disciplines  in  the 
Model  Plan  before  seeking  EPA 
approval.  EPA  can  also  approve  State 
training  programs  that  do  not  fully  meet 
the  Model  Plan's  requirements  but  do 
meet  the  requirements  for  interim 
accreditation. 

As  listed  in  Unit  IV,  Arkansas,  Iowa, 
Kansas,  Massachusetts,  New  Jersey,  and 
Rhode  Island  have  received  EPA  full 
approval  for  two  accreditation 
disciplines,  abatement  workers  as  well 
as  contractors  and  supervisors,  that  are 
at  least  as  stringent  as  the  Model  Plan. 
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In  addition,  the  States  of  Massachusetts 
and  Iowa  have  received  full  approval  for 
their  inspector/management  planner 
and  project  designer  disciplines.  Any 
training  courses  in  those  disciplines 
approved  by  the  aforementioned  States 
are  EPA-approved  courses  for  purposes 
of  accreditation.  These  training  courses 
are  EPA-approved  courses  for  purposes 
of  TSCA  Title  II  in  these  States  and  in 
all  States  without  an  EPA-approved 
accreditation  program  for  that 
discipline.  Current  lists  of  training 
courses  approved  by  Massachusetts, 
New  Jersey,  and  Rhode  Island  are  Usted 
imder  Unit  IV.  Arkansas,  Iowa,  and 
Kansas  have  no  separate  provider 
listings  because  none  of  the  States  have 
independently  approved  any  additional 
courses. 

Each  State  accreditation  program  may 
have  different  requirements  for  State 
accreditation.  For  example,  New  Jersey 
requires  participants  of  their  courses  to 
take  the  State  exam.  Therefore,  those 
New  Jersey  approved  course  sponsors 
who  are  contemplating  presenting  the 
training  in  another  State  must  develop 
their  own  examination.  They  must  also 
submit  a  detailed  statement  about  the 
development  of  the  course  examination 
as  required  by  the  Model  Plan  to  the 
Regional  Asbestos  Coordinator  in  their 
region  for  EPA  approval. 

EPA  has  also  approved  a  number  of 
State  programs  for  purposes  of  providing 
interim  accreditation  for  persons  who 
have  met  the  training  and  examination 
requirements  of  these  State  programs. 
Persons  meeting  such  requirements  in 
these  States  have  completed  a  training 
course  and  examination  similar  to  the 
Model  Plan's  requirements  before 
December  14, 1987.  However,  these 
individuals  must  become  fully 
accredited  vi'ithin  the  time  period 
specified  in  the  Model  Plan. 

States  that  have  approval  for  interim 
accreditation  purposes  for  abatement 
contractors,  supervisors  and  workers 
include  Alaska,  Arkansas,  Kansas,  and 
Washington.  Michigan  and  Illinois  have 
approval  for  interim  accreditation 
purposes  for  abatement  workers  only. 
Recently,  Arkansas  and  Kansas  that 
have  had  programs  suitable  only  for 
interim  accreditation  of  abatement 
contractors,  supervisors  and  workers 
have  upgraded  their  accreditation 
programs  to  be  at  least  as  stringent  as 
the  Model  Plan.  Both  States  are  now 
fully  approved  in  these  disciplines. 
Persons  with  interim  accreditation  in 
these  States  are  eligible  to  conduct  work 
during  the  time  period  specified  in  the 
Model  Plan.  However,  these  persons 
must  eventually  become  fully 
accredited.  All  States  programs 


nationwide  that  do  not  fully  meet  the 
Model  Plan's  requirements  must  be 
upgraded  within  the  time  period 
specified  in  TSCA  Title  II  to  be  at  least 
as  stringent  as  the  Model  Plan. 

II.  EPA  Approval  of  Training  Courses 

A  cumulative  list  of  training  courses 
approved  by  EPA  are  listed  under  Unit 
IV.  The  examinations  for  these 
approved  courses  under  Unit  IV  have 
also  been  approved  by  EPA.  EPA  has 
three  categories  of  course  approval:  full, 
contingent,  and  approved  for  interim 
accreditation.  Courses  approved  for 
interim  accreditation  will  be  discussed 
in  Unit  UI. 

Full  approval  means  EPA  has 
reviewed  and  found  acceptable  the 
course's  written  submission  seeking 
EPA  approval  and  has  conducted  an  on- 
site  audit  and  determined  that  the 
training  course  meets  or  exceeds  the 
Model  Plan's  training  requirements  for 
the  relevant  discipline. 

Contingent  approval  means  the 
Agency  has  reviewed  the  course's 
written  submission  seeking  EPA 
approval  and  found  the  material  to  be 
acceptable  (i.e.,  the  written  course 
materials  meet  the  Model  Plan's  training 
course  requirements).  However,  EPA 
has  not  yet  conducted  an  on-site  audit. 

Successful  completion  of  either  a  fully 
approved  course  or  a  contingently 
approved  course  provides  full 
accreditation  for  course  attendees.  If 
EPA  subsequently  audits  a  contingently 
approved  course  and  withdraws 
approval  due  to  deficiencies  discovered 
during  the  audit,  future  course  offerings 
would  no  longer  have  EPA  approval. 
However,  withdrawal  of  EPA  approval 
would  not  effect  the  accreditation  of 
persons  who  took  previously  offered 
training  courses,  including  the  course 
audited  by  EPA. 

El^A-approved  training  courses  listed 
under  Unit  IV  are  approved  on  a 
national  basis.  EPA  has  organized  Unit 
IV  by  EPA  Region  to  assist  the  public  in 
locating  those  training  courses  that  are 
offered  nearby.  Training  courses  are 
listed  in  the  Region  where  the  training 
course  is  headquartered.  Although 
several  sponsors  offer  their  courses  in 
various  locations  throughout  the  United 
States,  a  large  number  of  course 
sponsors  provide  most  of  their  training 
within  their  own  Region. 

EPA-approved  State  accreditation 
programs  have  the  authority  to  have 
more  stringent  accreditation 
requirements  than  the  Model  Plan.  As  a 
result,  some  EPA-approved  training 
courses  listed  under  Unit  IV  may  not 
meet  the  requirements  of  a  particular 
State's  accreditation  program.  Sponsors 
of  training  courses  and  persons  who 


have  received  accreditation  or  are 
seeking  accreditation  should  contact 
individual  States  to  check  on 
accreditation  requirements. 

A  number  of  training  courses  offered 
by  several  universities  before  EPA 
issued  the  Model  Plan  equaled  or 
exceeded  the  subsequently  issued 
Model  Plan's  training  course 
requirements.  These  courses  are  listed 
under  Unit  IV  as  being  fully  approved.  It 
should  be  noted  that  persons  who  have 
successfully  completed  these  courses 
are  fully  accredited;  they  are  not  limited 
only  to  being  accredited  on  an  interim 
basis. 

III.  EPA  Approval  of  Training  Courses 
For  Interim  Accreditation 

TSCA  Title  II  enables  EPA  to  permit 
persons  to  be  accredited  on  an  interim 
basis  if  they  have  attended  previous 
EPA-approved  asbestos  training  and 
have  passed  (or  pass]  an  asbestos 
examination.  As  a  result,  the  Agency 
has  approved  training  courses  offered 
previously  for  purposes  of  accrediting 
persons  on  an  interim  basis.  Only  those 
persons  who  have  taken  training 
courses  since  Januarj'  1, 1985,  will  be 
considered  under  these  interim 
accreditation  provisions.  In  addition, 
EPA  will  not  grant  interim  accreditation 
to  any  person  who  takes  an  equivalent 
training  cou^^e  after  the  date  on  which 
the  asbestos-in-schools  rule  took  effect 
(i.e..  December  14, 1987).  This 
accreditation  is  interim  since  the  person 
shall  be  considered  accredited  for  only  1 
year  after  the  date  on  which  the  State 
v.here  the  person  is  employed 
establishes  an  accreditation  program  at 
least  as  stringent  as  the  EPA  Model 
Plan.  If  the  State  does  not  adopt  an 
accreditation  program  within  the  time 
period  required  by  Title  II,  persons  with 
interim  accreditation  must  become  fully 
accredited  within  1  year  after  the  date 
the  State  was  required  to  have 
established  a  program. 

For  purposes  of  the  Model  Plan,  an 
equivalent  training  course  is  one  that  is 
essentially  similar  in  length  and  content 
to  the  curriculum  found  in  the  Model 
Plan.  In  addition,  an  equivalent 
examination  must  be  essentially  similar 
to  the  examination  requirements  found 
in  the  Model  Plan. 

Persons  who  have  taken  equivalent 
courses  in  their  discipline  for  purposes 
of  interim  accreditation,  and  can 
produce  evidence  that  they  have 
successfully  completed  the  course  by 
passing  an  examination,  are  accredited 
on  an  interim  basis  under  TSCA  Title  II. 
Evidence  of  successful  completion  of  a 
course  would  include  a  certificate  or 
photo  identification  card  that  showed 


33576 


Fedewl  Regigter  /  Vol.  53.  No.  169  /  Wednesday,  August  31.  1986  /  Notices 


'^— 


the  person  completed  the  training  course 
on  a  certain  date  and  passed  the 
examination. 

For  persons  who  took  one  of  the  EPA- 
approved  courses  for  interim 
accreditation  listed  under  Unit  IV,  but 
did  not  take  the  course's  examination, 
these  persons  may  become  accredited 
on  an  interim  basis  by  passing  an 
examination  at  an  EPA-funded  training 
center.  These  EPA-funded  training 
centers  are  listed  under  Unit  IV.  Before 
taking  the  examination,  persons  must 
provide  evidence  to  the  EPA-funded 
center  that  they  previously  had  taken 
one  of  the  training  courses  listed  under 
Unit  IV  that  is  approved  by  EPA  for 
interim  accreditation. 

The  New  York  City  Department  of 
Environmental  Protection,  Bureau  of  Air 
Resources  has  a  training  program  for 
asbestos  abatement  workers  and 
contractors/supervisors  that  does  meet 
the  requirements  for  EPA  approval  of 
training  courses  for  interim 
accreditation  (See  Unit  IV,  Region  II). 
As  a  result,  persons  who  have  met  the 
training  and  examination  requirements 
of  the  New  York  City  Abatement 
Worker  (i.e.,  "handler")  or  Contractor/ 
Supervisor  program  between  April  1, 

1987  and  December  14, 1987,  are 
accredited  as  listed  under  Unit  IV  on  an 
interim  basis. 

Courses  approved  by  EPA  as  of  July 

1988  for  interim  accreditation  are  listed 
under  Unit  IV.  Examinations  offered  by 
these  courses  also  are  approved  for 
purposes  of  interim  accreditation. 

IV.  List  of  EPA-Approved  State 
Accreditation  Programs  and  Training 
Courses 

The  fourth  cumulative  listing  of  EPA- 
approved  State  accreditation  programs 
and  training  courses  are  listed  in  Unit 
IV.  As  discussed  above,  quarterly 
notifications  of  EPA  approval  of  State 
accreditation  programs  and  EPA 
approval  of  training  courses  will  be 
published  in  subsequent  Federal 
Register  notices.  The  closing  date  for  the 
acceptance  of  submissions  to  EPA  for 
inclusion  in  this  fourth  notice  was 
August  1, 1988.  Omission  from  this  list 
does  not  imply  disapproval  by  EPA,  nor 
does  the  order  of  the  courses  reflect 
priority  or  quality.  The  format  of  the 
notification  lists  first  the  State 
accreditation  programs  approved  by 
EPA,  followed  by  EPA-approved 
training  courses  listed  by  Region.  The 
name,  address,  phone  number,  and 
contact  person  is  provided  for  each 
training  provider  followed  by  the 
courses  and  type  of  course  approval 
(i.e.,  full,  contingent,  or  for  interim 
purposes).  Unless  otherwise  specified  by 


an  alternative  date,  interim  approvals 
are  issued  from  January  1, 1985. 

As  of  August  1, 1988,  a  total  of  222 
training  providers  are  offering  375  EPA- 
approved  training  courses  for 
accreditation  under  TSCA  Title  II.  There 
are  142  asbestos  abatement  worker 
courses,  109  contractor/supervisor 
courses,  93  inspector/ management 
planner  courses,  9  inspector  only 
courses,  and  6  project  designer  courses. 
Ten  States  have  either  interimly  or  fully 
approved  State  accreditation  programs. 

The  recently  developed  EPA-funded 
model  course  for  inspectors  and 
management  planners  is  now  available 
in  final  form.  In  addition,  a  previous 
EPA  developed  course  for  asbestos 
abatement  contractors  and  supervisors 
is  available  for  interested  parties  that 
plan  to  offer  training  courses.  Interested 
parties  should  contact  the  following  firm 
to  receive  copies  of  the  training  courses: 
ATLIS  Federal  Services,  Inc.,  EPA 
AHERA  Program,  6011  Executive  Blvd.. 
Rockville,  MD  20852,  Phone  number 
(301)  468-1916. 

A  fee  for  each  course  will  be  charged  to 
cover  the  reproduction  costs  for  the 
written  and  visual  aid  materials.  The 
model  inspector/management  planner 
course  curriculum  is  now  final.  All  who 
have  paid  for  the  draft  student  manual 
will  automatically  receive  the  instructor 
manual  and  the  accompanying  slides. 

The  following  is  the  cumulative  list  of 
EPA-approved  State  accreditation 
programs  and  training  courses: 

Approved  State  Accreditation  Programs 

(l)(a)5rate.- Alaska. 
State  Agency:  Department  of  Labor 
Address:  P.O.  Box  1149,  Juneau,  AK 

99802 
Contact:  Richard  Arab 
Phone:  (907)  465-4856 

(b)  Approved  Accreditation  Program 
Discipline: 

Abatement  Worker  (interim  from  10/ 
1/85). 

Contractor/Supervisor  (interim  from 
10/1/85). 

(2)(a)  State:  Arkansas. 
State  Agency:  Arkansas  Dept.  of 

Pollution  Control  and  Ecology 
Address:  8001  National  Dr.,  P.O.  Box 

9583,  Little  Rock.  AR  72209 
Contact:  Wilson  Tolefree 
Phone:  (501)  562-7444 

(b)  Approved  Accreditation  Program 
Discipline: 

Abatement  Worker  (interim  from  11/ 
22/85). 

Abatement  Worker  (full  from  1/22/ 
88). 

Contractor/Supervisor  (interim  from 
11/22/85). 


Contractor/Supervisor  (full  from  1/22/ 
88). 

(3)(a)  State:  Illinois. 
State  Agency:  Illinois  Dept.  of  Public 

Health 
Address:  525  West  lefferson  St.,  3rd. 

Floor,  Springfield,  IL  62702 
Contact:  Don  Anderson 
Phone:  (217)  782-5830 

(b)  Approved  Accreditation  Program 
Discipline: 

Abatement  Worker  (interim  from  11/ 
29/85). 

(4)(a)  State:  Iowa. 
State  Agency:  Iowa  Department  of 

Education  Administrative  Finance 

School  Plant  Facilities 
Address:  Grimes  State  Office  Bldg.,  Des 

Moines,  lA  50319-0146 
Contact:  C.  Milt  Wilson 
Phone:  (515)  281^743 

(b)  Approved  Accreditation  Program 
Discipline: 

Abatement  Worker  (full  from  11/30/ 
87). 

Contractor/Supervisor  (full  from  11/ 
30/87). 

Inspector  (full  from  11/30/87). 

Inspector/Management  Planner  (full 
from  11/30/87). 

Project  Designer  (full  from  11/30/87). 

(5)(a)  State:  Kansas. 
State  Agency:  Kansas  Dept.  of  Health 

and  Environment  Environmental 

Toxicology  Section 
Address:  Forbes  Field  Building  321, 

Topeka,  KS  66620-7430 
Contact:  John  C.  Irwin 
Phone:  (913)  296-1500 

(b)  Approved  Accreditation  Program 
Discipline: 

Abatement  Worker  (interim  from  11/ 
6/86). 

Abatement  Worker  (full  from  12/16/ 
87). 

Contractor/Supervisor  (interim  from 
11/6/86). 

Contractor/Supervisor  (full  from  12/ 
16/87). 

(6)(a)  State:  Massachusetts. 

State  Agency:  Massachusetts 
Department  of  Labor  &  Industries; 
Division  of  Occupational  Hygiene 

Address:  1001  Watertown  St.,  West 
Newton,  MA  02165 

Contact:  Dick  Levine 

Phone:  (617)  727-3567 

(b)  Approved  Accreditation  Program 
Discipline: 

Abatement  Worker  '  (full  from  10/30/ 
87). 


'  Applies  only  to  workers  who  have  taken  the 
Kansas  Contractor/Supervisor  course  and  passed 
the  State's  worker  exam. 
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Contractor/Supervisor  (full  from  10/ 
30/87). 

Inspector  (full  from  10/30/87). 

Inspector/Management  Planner  (full 
from  10/30/87). 

Project  Designer  (full  from  10/30/87). 

Massachusetts  Department  of  Health, 
EPA-Approved  Courses  For  Abatement 
Workers,  Contractors/Supervisors, 
Inspector/Management  Planners,  and 
Project  Designers 

(i)(a)  Training  Provider:  Abatement 
Technical  Corp  c/o  ECO  Systems  Inc. 
Address:  5  North  Meadow  Rd., 

Medfield,  MA  02052 
Contact:  Joseph  C.  Mohen 
Phone:  (609)  795-7834 

(b)  Approved  Course: 
Contractor/Supervisor. 

(c)  Date  of  Certification:  4/28/88. 
(ii)(a)  Training  Provider  Asbestos 

Workers  Union  Local  #6. 
Address:  1725  Revere  Beach  Pwy.. 

Everett.  MA  02149 
Contact:  James  P.  McCoiU"! 
Phone:  (617)  387-2679 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  4/25/88. 
(iii)(a)  Training  Provider:  Astoria 

Industries. 

Address:  538  Stewart  Ave..  Brooklyn, 

NY  11222 
Contact:  Gary  Dipaolo 
Phone:  (718)  387-0011 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  4/8/88. 
(iv)(a)  Training  Provider  BCM 

Engineering. 

Address:  1  Plymouth  Meeting,  Plymouth 

Meeting,  PA  19462 
Contact:  Peter  R.  Charrington 
Phone:  (215)  825-3800 

(b)  Approved  Courses: 
Inspector/Management  Planner. 
Project  Designer. 

(c)  Date  of  Certification:  4/28/88. 
(v)(a)  Training  Provider:  Con-Test, 

Inc. 

Address:  P.O.  Box  591,  East 
Longmeadow,  MA  01028 
Contact:  Brenda  Bolduc 
Phone:  (413)  525-1198 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  2/25/88. 
(vi)(a)  Training  Provider  Dennison 

Environmental,  Inc. 

Address:  35  Industrial  Hwy.  Wobum, 

MA  01880 
Contact:  Joan  Ryan 
Phone:  (617)  932-9400 


(b)  Approved  Courses: 
Abatement  Worker. 
Con  tractor/  Supervisor. 

(c)  Date  of  Certification:  4/8/88. 
(vii)(a)  Training  Provider 

Environmental  Training  Services. 
Address:  12  Wallnut  Hill  Park,  Wobum, 

MA  01801 
Contact:  Kenneth  P.  Martin,  ]t. 
Phone:  (617)  389-0348 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  4/8/88. 
(viii)(a)  Training  Provider:  Howard 

School  of  PubUc  Health. 

Address:  677  Huntington  Ave.,  Boston, 

MA  02115 
Contact:  William  A.  Burgass 
Phone:  (617)  732-1171 

(b)  Approved  Courses: 
Contractor/  Supervisor. 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  2/25/88. 
(ix)(a)  Training  Provider  Hall- 

Kimbrell  Environmental  Services. 
Address:  4340  West  15th  St,  Lawrence, 

KS  66046 
Contact:  Alice  Hart 
Phone:  (800)  346-2860 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/  Supervisor. 
Inspector/Management  Planner. 
Project  Designer. 

(c)  Date  of  Certification:  4/25/88. 
(x)(a)  Training  Provider  JF  Walton  & 

Company. 

Address:  201  Marginal  St,  Chelsea,  MA 

02150 
Contact:  Richard  King 
Phone:  (617)  884-0350 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  3/28/8a 
(xi)(a]  Training  Provider  Kaselaan  & 

D'Angeio  Associates. 

Address:  515  Grove  St.,  Haddon  Heights, 

NJ 08035 
Contact:  Paul  Heffeman 
Phone:  (212)  213-1188 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  2/25/88. 
(xii)(a)  Training  Provider  N.A.A.C.O. 

Address:  757  A  Turnpike  St.,  North 

Andover.  MA  01845 
Contact:  Jerome  W.  Vitta 
Phone:  (617)  681-8711 

(b)  Approved  Courses: 
Abatement  Worieer. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  3/18/88. 
(xiii)(a)  Training  Provider  New 

England  Laborers'  Training  Trust  Fund. 


Address:  37  East  St,  Hopkinton,  MA 

01748-2699 
Contact:  James  Merloni,  Jr. 
Phone:  (617)  435-6316 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  2/25/88. 
(xiv)(a)  Training  Provider  Tufts 

University  Asbestos  Information  Center. 
Address:  474  Boston  Ave.,  Medford,  MA 

02155 
Contact:  Brenda  Cole 
Phone:  (617)  381-3531 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  3/16/88. 
(xv)(a)  Training  Provider:  National 

Training  Fund  of  Sheetmetal  and  Air 
Conditioning  Industry/Workers  Institute 
for  Safety  and  Health. 
Address:  1128 16th  St.,  NW., 

Washington,  DC  20036 
Contact:  Matthew  Gillen 
Phone:  (617)  887-1980 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  4/28/88. 
(xvi](a)  Training  Provider  Institute 

for  Environmental  Education. 
Address:  208  West  Cummings  Park, 

Wobum,  MA  01801 
Contact  Lisa  Stammer 
Phone:  (617)  935-7370 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/  Supervisor. 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  4/28/88. 
(7)(a)  State:  Michigan. 

State  Agency:  State  of  Michigan  Dept.  of 

PubUc  Health 
Address:  3500  North  Logan,  P.O.  Box 

30035,  Lansing,  MI  48909 
Contact:  Bill  DeLiefde 
Phone:  (517)  335-8186 

(b)  Approved  Accreditation  Program 
Discipline: 

Abatement  Worker  (interim  from  7/2/ 
86). 

(8)(a)  State:  New  Jersey. 

State  Agency:  State  of  New  Jersey  Dept. 

of  Health 
Address:  CN  360.  Trenton,  NJ  08625- 

0360 
Contact:  James  Brownlee 
Phone:  (609)  984-2193 

(b)  Approved  Accreditation  Program 
Discipline: 

Abatement  Worker  (full  from  6/18/ 
85). 

Contractor/ Supervisor  (full  from  6/18/ 
85). 
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New  Jersey  Department  of  Health.  EPA- 
Approved  Courses  for  Abatement 
Workers  and  Contractors/Supervisors 

Please  note:  iNew  Jersey  approved  course 
providers  who  present  the  training  in  another 
Slate  must  develop  their  own  examination. 
They  must  also  submit  a  detailed  statement 
about  the  development  of  the  course 
examination,  as  required  by  the  Model  Plan, 
to  the  Regional  Asbestos  Coordinator  in  their 
Region  for  EPA  approval. 

(i)(a)  Training  Provider:  Alternative 
Ways. 

Address:  100  E.ssex  Ave.,  Ballmawr,  NJ 

08031 
Contact:  John  Smith 
Phone:  (609)  933-3300 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/ Supervisor. 

(c)  Date  of  Certification:  4/25/85. 
{ii}(a)  Training  Provider:  National 

Asbestos  Training  Institute. 

Address:  1776  Bloomsbury  Ave.,  Ocean, 

NJ  07712 
Contact:  Doris  Adler 
Phone:  (201)  918-0610 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/3/85. 
(iii)(a)  Training  Provider:  Asbestos 

Training  Academy. 

Address:  218  Central  Hwy.,  Pennsauken, 

NJ 08109 
Contact:  Marianne  Brady 
Phone:  (609)  488-9200 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/1/88. 
(iv)(a)  Training  Provider:  Kaselaan  and 
D'Angelo  Associates. 

Address:  215  White  Horse  Pike,  Hadden 

Heights.  NJ  08035 
Contact:  Elizabeth  Vanek 
Phone:  (609)  547-6500 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/8/85. 
(v)(a)  Training  Provider:  Princeton 

Testing  Laboratory. 

Address:  Rt.  1  Princeton  Service  Ctr., 

Princeton.  NJ  08540 
Contact:  Anne  Coogan 
Phone:  (609)  452-9050 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/8/85. 
(vi)(a}  Training  Provider:  A  &  S 

Insulation  Co.,  Inc. 

Address:  2213  North  Delsea  Dr., 

Vineland,  NJ  08360 
Contact:  William  Clark 


Phone:  (609)  692-0883 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/20/85. 
(vii)(a)  Training  Provider: 

Northeastern  Analytical. 

Address:  234  Route  70.  Medford,  NJ 

08055 
Contact-  Skip  Harris 
Phone:  (609)  654-1441 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/ Supervisor. 

(c)  Date  of  Certification:  5/20/85. 
(viii)(a)  Training  Provider:  New  York/ 

New  Jersey  White  Lung  Assoc. 

Address:  12  Warren  St.,  New  York.  NY 

10007 
Contact:  Beth  Garner 
Phone:  (212)  619-2270 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/21/85. 
(ix)(a)  Training  Provider:  Hunter 

College  of  Health  Sciences. 
Address:  425  East  25th  St.,  New  York, 

NY  10010 
Contact:  Dr.  Jack  Caravanos 
Phone:  (212)  481^352 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/23/85. 
(x)(a)  Training  Provider:  Biospherics. 

Inc. 

Address:  12051  Indian  Creek  Ct., 

Beltsville,  MD  20705 
Contact:  Marian  Meiselman 
Phone:  (301)  369-3900 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  6/12/85. 
(xi)(a)  Training  Provider:  Building 

Laborers  of  N.J. — Training  Center. 
Address:  P.O.  Box  163,  Jamesburg,  NJ 

08831 
Contact:  Emmanuel  Riggi 
Phone:  (201)  521-0200 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  7/19/85. 
(xii){a)  Training  Provider: 

International  Association  of  Heat  and 
Frost  Insulators  and  Asbestos  Workers 
Local  No.  14. 

Address:  6513  Bustleton  Ave.. 

Philadelphia.  PA  19149 
Contact:  ]ames  Aikens 
Phone:  (215)  533-0395 

(b)  Approved  Courses: 

Abatement  Worker. 

Contractor/Supervisor. 


(c)  Date  of  Certification:  8/9/85. 

(xiii){a)  Training  Provider:  IT 
Corporation. 
Address:  336  West  Anaheim  St., 

Wilmington,  CA  90744 
Contact:  Ron  Freeman 
Phone:  (213)  830-1720 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  8/29/85. 
(xiv)(a)  Training  Provider: 

International  Association  of  Heat  and 
Frost  Insulators  and  Asbestos  Workers 
Local  No.  42. 

Address;  1138  River  Rd.,  New  Castle.  DE 

19720 
Contact.  Robert  Holden 
Phone:  (302)  32B-J203 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  10/30/85. 
(xv)(a)  Training  Provider:  E.I.  DuPont 

deNemours  and  Co. 

Address:  Chamber  Works,  Deepwater, 

NJ  08023 
Contact:  Charles  Battle 
Phone:  (609)  540-2434 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/1/87. 
(xvi)(a)  Training  Provider: 

International  Association  of  Heat  and 
Frost  Insulators  and  Asbestos  Workers 
Local  No.  89. 
Address:  2733  Nottingham  Way, 

Trenton,  NJ  08619 
Contact:  Charles  DaBronzo 
Phone:  (609)  587-0092 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/13/86. 

(xvii)(a)  Training  Provider:  Mid- 
Atlantic  Asbestos  Training  Center 
UMDNJ. 

Address:  675  Hoes  Ln.,  Piscataway,  NJ 

08854 
Contact:  Lee  Laustsen 
Phone:  (201)  463-4500 

(b)  Approved  Courses 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  7/1/86. 
(xviii)(a)  Training  Provider:  National 

Asbestos  Council. 

Address:  2786  North  Decatur  Rd.. 

Decatur,  GA  30033 
Contact:  Tom  Laubenthal 
Phone:  (404)  292-0629 

(b)  Approved  Courses: 

Abatement  Worker. 

Contractor/Supervisor. 
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(c)  Date  of  Certification:  1/13/87. 

(xix)(a]  Training  Provider:  Asbestos 
Training  Institute — HRF,  Inc. 
Address:  247  Hayler  St..  South 

Hackensack,  NJ  07606 
Contact:  Robert  Tetzlaff 
Phone:  (201]  489-3200 

(b]  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  3/4/87. 
(xx](a)  Training  Provider:  LOMA 

Environmental,  Inc. 

Address:  717  Fellowship  Rd.,  Mount 

Laurel,  N]  08054 
Contact:  Laurence  Ferrier 
Phone:  (609)  778-5757 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  4/13/87. 
(xxi)(a)  Training  Provider:  Asbestos 

Worker  Local  No.  32. 

Address:  870  Broadway,  Newark,  NJ 

07104 
Contact:  Paule  lelmini 
Phone:  (201)  485-3626 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/8/87. 
(xxii)(a)  Training  Provider:  Advanced 

Design  and  Technology  Corp. 
Address:  1300  Macdade  Blvd.,  Folsom, 

PA  19033 
Contact:  Greg  Santo 
Phone:  (215)  583-0660 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  6/27/87. 
(xxiii)(a)  Training  Provider: 

Association  of  Wall  and  Ceiling 

Industries. 

Address:  25  K  St.,  NE.,  Washington,  DC 

20002 
Contact:  Carol  Paquin 
Phone:  (202)  783-2924 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  6/17/87. 
(xxiv)(a)  Training  Provider  BCM 

Eastern,  Inc. 

Address:  One  Plymouth  Meeting  Mall, 

Plymouth  Meeting,  PA  19462 
Contact:  Robert  Ferguson 
Phone:  (215)  825-3800 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  6/7/87. 
(xxv)(a)  Training  Provider:  Certified 

Abatement  Technologies,  Inc. 
Address:  47  Midland  Ave.,  Elmwood 
Park.  NJ  07407 


Contact:  Daniel  Curtin 
Phone:  (201)  796-9589 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/ Supervisor. 

(c)  Date  of  Certification:  6/3/87. 
(9)(a)  State:  Rhode  Island. 

State  Agency:  State  of  Rhode  Island  & 

Providence  Plantations,  Department  of 

Health 
Address:  206  Cannon  Bldg.,  75  Davis  St., 

Providence,  RI 02908 
Contact:  James  C.  Hickey 
Phone:  (401)  277-3601 

(b)  Approved  Accreditation  Program 
Discipline: 

Abatement  Worker  (full  from  2/4/86). 

Contractor/Supervisor  (full  from  2/4/ 
86). 

Rhode  Island  Department  of  Health, 
EPA-Approved  Courses  For  Abatement 
Workers  and  Contractors/Supervisors 

(i)(a)  Training  Provider:  Tufts 
University,  Asbestos  Information 
Center. 
Address:  474  Boston  Ave.,  Medford.  MA 

02155 
Contact:  Brenda  Cole 
Phone:  (617)  381-3531 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  7/1/88. 
(ii)(a)  Training  Provider:  New  England 

Laborers'  Training  Trust  Fund. 
Address:  37  East  St.,  Hopkinton,  MA 

01748 
Contact:  James  Merloni 
Phone:  (617)  435-6316 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  7/1/88. 
(iii)(a)  Training  Provider:  Georgia 

Tech  Research  Institute  Environmental 
Health  and  Safety  Division. 
Address:  Room  129  O'Keefe  Building, 

AUanta,  GA  30332 
Contact  Mark  Demyanek 
Phone:  (404)  894-3806 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  7/22/88. 
(iv)(a)  Training  Provider:  Con-Test, 

Inc. 

Address:  P.O.  Box  591,  East 
Longmeadow,  MA  01028 
Contact:  Brenda  Bolduc 
Phone:  (413)  525-1198 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  3/1/88. 
(v)(a)  Training  Provider:  National 

Asbestos  Council. 
Address:  2786  North  Decatur  Rd., 
Decatur,  GA  30033 


Contact:  Tom  Laubenthal 
Phone;  (404)  292-0629 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  9/5/86. 
(vi)(a)  Training  Provider:  National 

Surface  Cleaning,  Inc. 

Address:  49  Danton  Dr.,  Methuen,  MA 

01844 
Contact:  Anthony  Mesiti 
Phone:  (617)  686-6417 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  10/3/86. 
{vii)(a)  Training  Provider  Heat  Frost 

and  Asbestos  Union  Local  #6. 
Address:  1725  Revere  Beach  Pwy., 

Everett,  MA  02149 
Contact:  Bud  McCort 
Phone:  (617)  387-0809 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  12/8/86. 
(viii)(a)  Training  Provider  Analytical 

Testing  Services. 

Address:  180  Weeden  St.,  Pawtucket,  RI 

02860 
Contact:  Robert  Weisberg/Marie 

Stoeckel 
Phone:  (401)  723-7973 

(b)  Approved  Course: 
Contractor/Supervisor. 

(c)  Date  of  Certification:  12/10/86. 
{ix)(a)  Training  Provider  Covino 

Environmental  Consultants,  Inc. 
Address:  12  Wahiut  Hill  Park,  Wobum, 

MA  01801 
Contact:  Sam  Covino 
Phone:  (617)  933-2555 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  1/15/87. 
(x)(a)  Training  Provider  Community 

College  of  Rhode  Island. 
Address:  1762  Louisquisset  Park, 

Lincoln,  RI  02865 
Contact  Americo  Ottavino 
Phone:  (401)  333-7060 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  11/13/87. 
(xi)(a)  Training  Provider  Institute  for 

Environmental  Education. 
Address:  208  West  Cummings  Park. 

Wobum,  MA  01801 
Contact:  Mary  Beth  Carver 
Phone:  (617)  935-7370 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  9/9/87. 
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(xii](a]  Training  Provider:  National 
Training  Fund  of  Sheetmetal  &  Air 
Conditioning  Industry/Workers' 
Institute  for  Safety  and  Health. 
Address:  1126 16th  St..  NW.. 

Washington.  DC  20036 
Contact:  Mat  Gillan 
Phone:  (202)  887-1980 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  2/2/88. 
(xiii)(a)  Training  Provider:  NAACO. 

Inc. 

Address:  757  A  Turnpike  St..  North 

Andover,  MA  01845 
Contact:  Martin  Levitt 
Phone:  (617)  681-8711 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  4/28/88. 
(xiv)(a)  Training  Provider  Quality 

Control  Service,  Inc. 

Address:  1  Andrew  Cir..  North  Andover, 

MA  01845 
Contact:  Ajay  Pathak 
Phone:  (508)  47S-0623 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  or  Certification:  4/27/88. 
(10)(a)  State:  Washington. 

State  Agency:  State  of  Washington  Dept. 

of  Labor  and  Industries,  Division  of 

Industrial  Safety  and  Health 
Address:  805  Plum  SE..  Olympia.  WA 

98504 
Contact:  Steve  Cant 
Phone:  (206)  753-6497 

(b)  Approved  Accreditation  Program 
Discipline: 

Abatement  Worker  (interim  from  11/ 
21/85). 

Contractor/Supervisor  (interim  from 
11/21/85). 

EPA-Approved  Training  Courses 

Region  I — Boston,  MA 

Regional  Asbestos  Coordinator: 
Allison  Roberts,  EPA,  Region  I.  Air  and 
Management  Division  (APT-2311),  JFK 
Federal  Building,  Boston,  MA  02203. 
(617)  565-3273  (FTS)  835-3273. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  I  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider:  Abatement 
Technology  Corporation. 
Address:  1  Boston  PI.,  Suite  1025. 

Boston.  MA  02108 


Contact:  Scott  Keyes 
Phone:  (617)  723-3100 

(b)  Approved  Course: 

Contractor/Supervisor  (contingent). 

(2)(a)  Training  Provider:  Con-Test. 
Address:  P.O.  Box  591,  East 

Longmeadow.  MA  01028 
Contact:  Brenda  Bolduc 
Phone:  (413)  525-1198 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Abatement  Worker  Refresher  Course 
(contingent). 

Contractor/Supervisor  (contingent). 

Contractor/Supervisor  Reh-esher 
Course  (contingent). 

Inspector/Management  Planner 
(contingent). 

Inspector/Management  Planner 
Refresher  Course  (contingent). 

(3)(a)  Training  Provider:  Enviromed 
Services,  Inc. 

Address:  25  Science  Park,  New  Haven, 

CT  06515 
Contact:  Michael  Carey 
Phone:  (203)  786-5580 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(4)(a)  Training  Provider: 
Environmental  Training  Services. 
Address:  12  Walnut  Hill  Pk.,  Wobum, 

MA  01801 
Contact:  Kenneth  P.  Martin 
Phone:  (617)  398-0348 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(5)(a)  Training  Provider:  Hygientics 
Inc. 

Address:  150  Causeway  St.,  Boston,  MA 

02114 
Contact:  John  W.  Cowdery 
Phone:  (617)  723-4664 

(b)  Approved  Course: 

Inspector  (contingent). 

(6)(a)  Training  Provider:  Institute  for 
Environmental  Education. 

Address:  208  West  Cummings  Park, 

Wobum,  MA  01801 
Contact:  Lisa  Stammer 
Phone:  (617)  935-7370 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Abatement  Worker  Refresher  Course 
(contingent). 

Contractor/Supervisor  (full  from  9/18/ 
87). 

Contractor/Supervisor  Refresher 
Course  (contingent). 

Inspector/Management  Planner 
(contingent). 

(7)(a)  Training  Provider:  International 
Association  of  Heat  &  Frost  Insulators 
Asbestos  Workers,  Union  Local  #33. 
Address:  15  South  Elm  St.,  Wallingford, 

CT  06492 
Contact:  Joseph  V.  Soli 


Phone:  (203)  235-3547 

(b)  Approved  Course: 

Contractor/Supervisor  (contingent). 

(8)(a)  Training  Provider:  Maine  Labor 
Group  on  Health,  Inc. 

Address:  P.O.  Box  5,  Augusta,  ME  04330 
Contact:  Dianna  White 
Phone:  (207)  289-2770 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

Contractor/Supervisor  Refresher 
Course  (full  from  3/26/88). 

(9)(a)  Training  Provider:  New  England 
Laborers'  Training  Trust  Fund. 

Address:  37  East  St.,  Hopkinton,  MA 

01748 
Contact:  Jim  Merloni,  Jr. 
Phone:  (617)  435-6316 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Abatement  Worker  Refresher  Course 
(contingent). 

(10)(a)  Training  Provider:  Tufts 
University,  Asbestos  Information 
Center. 

Address:  474  Boston  Ave.,  Medford,  MA 

02155 
Contact:  Brenda  Cole 
Phone:  (617)  381-3531 

(b)  Approved  Courses: 

Contractor/Supervisor  (interim  from 
9/1/85  to  5/31/87). 

Contractor/Supervisor  (full  from  6/l/ 
87). 

Inspector/Management  Planner  (full 
from  11/16/87). 

Region  II — Edison,  NJ 

Regional  Asbestos  Coordinator: 
Arnold  Freiberger,  EPA,  Region  II, 
Woodbridge  Ave..  Raritan  Depot,  Bldg. 
10,  (ES-PTS),  Edison,  NJ  08837.  (201) 
321-6668,  (FTS)  340-6671. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  II  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l){a)  Training  Provider:  ATC 
Environmental,  Inc. 

Address:  104  East  25th  St.,  New  York, 

NY  10036 
Contact:  David  Schwartz 
Phone:  (212)  353-8280 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(2)(a)  Training  Provider:  Abatement 
Safety  Training  Institute  (ASTI). 
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Address:  323  West  39th  St..  New  York. 

NY  10018 
Contact:  Jay  Sail 
Phone:  (212)  629-8400 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  3/21/88). 

(3)(a)  Training  Provider  Alternative 
Ways.  Inc. 

Address:  100  Essex  Ave..  Bellmawr.  NJ 

08031 
Contact:  Robert  C.  Hasiuk 
Phone:  (609)  933-3300 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  5/26/88). 

(4)(a)  Training  Provider:  Asteco.  Inc. 
Address:  P.O.  Box  2204.  Niagara 

University.  Niagara,  NY  14109 
Contact:  John  Larson 
Phone:  (716)  297-5992 

(b)  Approved  Course: 

Abatement  Worker  (full  from  4/13/ 
88). 

(5)(a)  Training  Provider:  Astoria 
Industries  Inc. 
Address:  538  Stewart  Ave..  Brooklyn, 

NY  11222 
Contact:  John  Gajeski 
Phone:  (718)  387-0011 

(b)  Approved  Course: 

Abatement  Worker  (full  from  4/18/ 
88). 

(6)(a)  Training  Provider:  Buffalo 
Laborers'  Training  Fund. 

Address:  481  Franklin  St..  Buffalo.  NY 

14202 
Contact:  Victor  J.  Sansanese 
Phone:  (716)  884-7157 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(7){a)  Training  Provider:  Cahbrations 
Laboratories  Training  Center. 
Address:  P.O.  Box  11266.  Albany,  NY 

12211 
Contact:  James  Percent 
I  Phone:  (518)  381-1893 

(b)  Approved  Course: 

Project  Designer  (full  from  5/23/88). 

(8)(a)  Training  Provider:  Cayuga- 
Onondaga  BOCES. 

Address:  234  South  Street  Rd..  Auburn. 

NY  13021 
Contact:  Peter  Pimie 
Phone:  (315)  253-0361 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(9)(a)  Training  Provider:  Hygeia  of 
New  York  Inc. 

Address:  P.O.  Box  206, 100  Oriskany 
Blvd.,  Whitesboro,  NY  13492 

Contact:  Richard  A.  Gigliotti 

Phone:  (315)  736-8980 
(b)  Approved  Course: 
Abatement  Worker  (full  from  4/13/ 

88). 


(10)(a)  Training  Provider  Institute  of 
Asbestos  Technology  Corp. 
Address:  5900  Butternut  Dr.,  East 

Syracuse.  NY  13057 
Contact:  Doreen  E.  Bianchi 
Phone:  (315)  437-1307 

(b)  Approved  Course: 

Abatement  Worker  (full  from  6/27/ 
88). 

(ll)(a)  Training  Provider  Kaselaan 
and  D'Angelo  Associates.  Inc. 
Address:  515  Grove  St..  Grove  Plaza, 

Haddon  Heights,  NJ  08035 
Contact:  Lance  Fredericks 
Phone:  (212)  213-1188 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  3/7/88). 

(12)(a)  Training  Provider  Laborer's 
Local  No.  91,  Educational  and  Training 
Fund. 
Address:  2556  Seneca  Ave.,  Niagara 

Falls,  NY  14305 
Contact:  Joel  Cicero 
Phone:  (716)  297-9253 

(b)  Approved  Course: 

Abatement  Worker  (full  from  7/27/ 
87). 

(13)(a)  Training  Provider  Mid- 
Atlantic  Asbestos  Training  Center 
UMDNJ  Robert  Wood  Johnson  Medical 
School. 
Address:  675  Hoes  Lane,  Piscataway,  NJ 

08854-5635 
Contact:  Lee  Laustsen 
Phone:  (201)  463-4500 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  7/28/ 
86). 

Contractor/Supervisor  (full  from  7/28/ 
86). 

Inspector/Management  Planner  (full 
from  11/16/87). 

(14)(a)  Training  Provider:  National 
Asbestos  Training  Institute  (NATI). 
Address:  1776  Bloomsbury  Ave.,  Ocean, 

NJ  07712 
Contact:  Doris  L  Adler 
Phone:  (201)  918-0610 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(15)(a)  Training  Provider  National 
Institution  Abatement  Science  and 
Technology  (NIAST). 
Address:  114  West  State  St.,  P.O.  Box 

1780,  Trenton,  NJ  08607-1780 
Contact:  Glenn  W.  Phillips 
Phone:  (800)  422-2836 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(16)(a)  Training  Provider:  Niagara 
County  Community  College. 
Address:  3111  Saunders  Settlement  Rd., 

Sanborn,  NY  14132 


Contact:  Eugene  Zinni 
Phone:  (716)  731-3271 

(b)  Apprroved  Courses: 

Abatement  Worker  (full  from  1/25/ 
86). 

Contractor/Supervisor  (full  from  2/19/ 
88). 

Inspector/Management  Planner 
(contingent). 

(17)(a)  Training  Provider  O'Brien  & 
Gere  Engineers,  Inc. 
Address:  Box  4873/1304  Buckley  Rd.. 

Syracuse,  NY  13221 
Contact:  Robert  Bellandi 
Phone:  (315)  451-4700 

(b)  Approved  Course: 

Inspector  (full  from  6/21/88). 

(18)(a]  Training  Provider  Princeton 
Testing  Laboratory,  Inc. 
Address:  3490  US  Route  1,  Princeton 

Service  Center,  Princeton,  NJ  08543 
Contact:  Anne  Coogan 
Phone:  (609)  452-9050 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(19)(a)  Training  Provider  Safe  Air 
Environmental  Group.  Inc. 
Address:  P.O.  Box  457,  Depew,  NY  14043 
Contact:  Reza  Farrokh 
Phone:  (800)  634-7234 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  4/4/88). 

Contractor/Supervisor  (full  from  4/4/ 
88). 

(20)(a)  Training  Provider  Tri-Cities 
Laborers  Training  Program. 
Address:  5  Lombard  St.,  Schenectady, 

NY  12304 
Contact:  Joseph  Zappone 
Phone:  (518)  37t>-3463 

(b)  Approved  Course: 

Abatement  Worker  (full  from  3/21/ 
88). 

(21)(a)  Training  Provider  Western 
New  York  Council  on  Occupational 
Safety  &  Health  (WNYCOSH). 
Address:  450  Grider  St.,  Buffalo.  NY 

14215 
Contact:  Jeanne  Reilly 
Phone:  (716)  897-2110 

(b)  Approved  Course: 

Abatement  Worker  (full  from  1/24/ 
88). 

Region  III— Philadelphia,  PA 

Regional  Asbestos  Coordinator 
Staphanie  Branche,  EPA,  Region  III 
{3HW-40),  841  Chestnut  Bldg., 
Philadelphia,  PA  19107.  (215)  597-9859, 
(FTS)  597-9859. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 


Itogbter  /  Vol  53.  Na  left  /  Wednesday.  August  31.  1968  /  Notices 


course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  III  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  Aerosol 
Monitoring  A  Analysis,  Ina 
Address:  P.O.  Box  687.  Hunt  Valley.  MD 

21030 
Contact:  D  JL  Twiiley 
Phone:  (301)  785-5615 

(b)  Approved  Courses: 

Abatement  Worker  (fall  from  7/14/ 
87). 

Contractor/Supervisor  (full  from  7/14/ 
87). 

Inspector/Management  Planner  (full 
from  3/31/88). 

(2)(a)  Training  Provider  Alice 
Hamilton  Center  for  Occupational 
Health.  Committees  on  Occupational 
Safety  and  Health. 

Address:  801  Pennsylvania  Ave.  SE. 

Washington.  DC  20003-2155 
Contact:  ^ian  Christopher 
Phone:  (202)  543-0005  . 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  1/16/ 
88). 

Contractor /Supervise  (full  from  1/16/ 
88). 

Inspector /Management  Planner  (full 
from  6/20/88). 

(3)(a)  Training  Provider  Asbestos 
Abatement  Council  of  the  Association  of 
Wall  &  Ceiling  Industries. 

Address:  25  K  St  NE,  Suite  300. 

Washington.  IX:  20002 
Contact  Carol  Paquin 
Phone:  (202)  783-2924 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  5/19/ 
87). 

Contractor/Supervisor  (full  from  5/19/ 
87). 

(4)(a)  Training  Provider  Biospherics. 
Inc. 
Address:  12051  Indian  Creek  Ct.. 

Beltsville,  MD  20705 
Contact:  Norma  D.  Stanford 
Phone:  (301)  3e»-3900 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  10/1/ 
87). 

Contractor/Supervisor  (full  from  lO/l/ 
87). 

Inspector/Management  Plaimer 
(contingent). 

(5)(a)  Training  Provider  Delaware 
Technical  ft  Community  College. 
Address:  P.O.  Box  807.  Dover,  DE 19903 
Contact  David  Stanley 
Phone:  (302)  736-4621 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 


(e)(a)  Training  Provider  Drexel 
University,  Office  of  Continuing 
Professional  Education. 
Address:  32nd  ft  Chestnut  Sts.. 

Philadelphia.  PA  19104 
Contact:  Robert  Ross 
Phone:  (215)  695-2156 

(b)  Af^roved  Courses: 

Abatement  Worker  (full  from  8l9/8Ki\. 

Contractor/Supervisor  (full  fixHn  6/9/ 
86). 

Inspector/Management  Planner 
(contingent). 

(7)(a)  Training  Provider  Dynamac 
Corporation. 

Address:  11140  RockviUe  Pike. 

Rockville.  MD  20652 
Contact:  Robert  C.  Wyatt.  )r. 
Phone:  (301)  466-2500 

(b)  Approved  Course: 

Inspector  (contingent). 

(8)(a)  Training  Provider  Facilities 
Management  Consultants,  In& 
Address:  P.O.  Box  300.  Cedl.  PA  15321 
Contact:  Edward  Monaco 
Phone:  (412)  745-1770 

(b)  Approved  Course: 

Contractor/Supervisor  (contingent). 

(9)(a)  Training  Provider  Galson 
Technical  Services,  Ina 
Address:  5170  Campus  Dr..  Suite  200, 

Plymouth  Meeting.  PA  19462 
Contact  Janet  Oppenheim-McMullen 
Phone:  (213)  834-7288 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(10)(a)  Training  Provider  Hazard 
Abatement  Training  Center. 

Address:  101  East  Lancaster  Ave.. 

Wayne.  PA  19067 
Contact  Robert  Mantner 
Phone:  (216)  971-0630 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(ll)(a)  Training  Provider  IND  TRA 
CO..  A  Subsidiary  of  WACO,  Inc. 
Address:  5450  Lewis  Rd.,  P.O.  Box  836, 

Sandston,  VA  23150 
Contact:  William  Belanich 
Phone:  (804)  222-8440 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  9/15/ 
87). 

Contractor/Supervisor  (full  from  9/15/ 
87). 

(12)(a)  Training  Provider  Jenkins 
Professionals,  Inc. 
Address:  5022  Campbell  Blvd..  Suite  F. 

Baltimore,  MD  21236 
Contact:  Larry  Jenkiiu 
Phone:  (301)  529-3553 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 


(13Ma)  Training  Provider  Laborer's 
District  Council  of  Eastern 
Pennsylvania. 
Address:  2163  Berryhill  St..  Harrisburg. 

PA  17104 
Contact:  Gerald  D.  Temarantz 
Phone:  (717)  564-2707 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(14)(a)  Training  Provider  Laborer's 
District  Council  of  Western 
Pennsylvania. 

Address:  1101  Fifth  Ave.,  PitUburgh.  PA 

15219 
Contact  Paul  Quarantilio 
Phone:  (412)  391-1712 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

(15)(a)  Training  Provider  Laborers' 
District  Council.  Education  Training 
Fund  of  Philadelphia  ft  Vicinity. 

Address:  500  Lancaster  Ave.,  Exton,  PA 

19341 
Contact:  Jerry  Roseman 
Phone:  (215)  838-1175 

(b)  Approved  Courses: 

Abatement  Worker  (interim  from  11/ 
1/87  to  12/14/87). 

Abatement  Worker  (contingent). 

(16)(a)  Training  Provider  Medical 
College  of  Virginia,  Virginia 
Commonwealth  University.  Dept.  of 
Preventive  Medicine. 
Address:  P.O.  Box  212,  Richmond.  VA 

23298 
Contact  Leonard  Vance,  Phd 
Phone:  (804)  786-9785 

(b)  Approved  Courses: 

Contractor/Supervisor  (full  from  11/2/ 
87). 

Inspector/Management  Planner  (full 
from  2/29/88). 

(17)(a)  Training  Provider  NOVATEC 
Inc. 
Address:  505  Dniry  Lane,  Baltimore,  MD 

21220 
Contact  Robert  Olcerst 
Phone:  (301)  566-0859 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(18)(a)  Training  Provider  National 
Training  Fund  of  Sheet  Metal  ft  Air 
Conditioning  Industry/Workers' 
Institute  for  Safety  ft  Health  (WISH). 

Address:  1128  Sixteenth  Street  NW.. 

Washington.  DC  20036 
Contact:  Scott  Schneider 
Phone:  (202)  887-1980 

(b)  Approved  Courses: 

Abatement  Worker  (interim  from  11/ 
1/86  to  8/1/87}. 

Abatement  Worker  (full  from  9/18/ 
87). 


Federal  Register  /  Vol.  53.  No.  169  /  Wednesday.  August  31.  1988  /  Notices 


33583 


Contractor/Supervisor  (interim  from 
11/1/86  to  8/1/87). 

Contractor/Supervisor  (full  from  9/18/ 
87). 

Inspector  (contingent). 

(19)(a)  Training  Provider  Old 
Dominion  University.  Office  of 
Continuing  Education,  College  of  Health 
Services. 

Address:  Norfolk.  VA  2352&-0290 
Contact:  Shirley  Glover 
Phone:  (804)  440-4256 

(b)  Approved  Course: 
Abatement  Worker  (contingent). 
(20](a)  Training  Provider  Oneil  M. 
Banks,  Inc. 

Address:  336  South  Main  St.,  Bel  Air, 

KfD  21014 
Contact:  Oneil  M.  Banks 
Phone:  (301)  879-4676 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

Inspector  (contingent). 

(21)(a]  Training  Provider  Paskal 
Environmental  Services. 
Address:  1400  South  Joyce  St.,  Suite  C 

1701,  Arlington,  VA  22202 
Contact:  Steven  Paskal 
Phone:  (703)  920-6653 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(22)(a)  Training  Provider  S.G.  Brown 
Inc. 
Address:  2701  Sonic  Dr.,  Virginia  Beach, 

VA  23456 
Contact:  Sandra  A.  Akers 
Phone:  (804)  468-0027 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(23)(a)  Training  Provider  STI,  Inc. 

Address:  P.O.  Box  1029.  Aberdeen,  MD 

21001 
Contact:  Terry  F.  Carraway,  Jr. 
Phone:  (301)  575-7844 

(b)  Approved  Courses: 

Abatement  Worker  (contingent).  • 

Contractor/Supervisor  (contingent). 

(24)(a)  Training  Provider  Safety 
Management  Institute. 
Address:  P.O.  Box  2267.  Altoona,  PA 

16603 
Contact:  Christopher  Tate 
Phone:  (814)  946-8778 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner  (full 
from  2/8/88). 

(2S)(a)  Training  Provider  Temple 
University,  College  of  Engineering. 

Address:  12th  ft  Norris  Sts., 

Philadelphia.  PA  19122 
Contact:  Lester  Levin 
Phone:  (215)  787-6479 

(b)  Approved  Courses: 


Abatement  Worker  (full  from  9/28/ 


87). 

Contractor/Supervisor  (full  from  9/28/ 
87). 

Inspector/Management  Planner  (full 
from  10/13/87). 

(26)(a)  Training  Provider  United 
Enviromnental  Systems,  Inc. 
Address:  14  Stella  Dr.,  Churchville,  PA 

18966 
Contact:  Michael  Yaron 
Phone:  (215)  829-9454 

(b)  Approved  Courses: 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner 
(contingent). 

(27)(a)  Training  Provider  University 
of  Pittsburgh,  Graduate  School  of  Public 
Health. 
Address:  Department  of  Industrial 

Environmental  Health  Sciences, 

Pittsburgh.  PA  15261 
Contact:  Dietrich  A.  Weyel 
Phone:  (412)  624-3850 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  6/6/88). 

Contractor/Supervisor  (full  from  6/6/ 
88). 

(28](a)  Training  Provider  West 
Virginia  University  Extension  Service. 
Address:  812  Knapp  Hall,  Morgantown, 

WV  26506 
Contact:  Rudy  Filek 
Phone:  (304)  293-5691 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(29)(a)  Training  Provider  White  Lung 
Association. 
Address:  1114  Cathedral  St..  Ballimore, 

MD  21201 
Contact:  James  Fite 
Phone:  (301)  727-6029 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  6/6/88). 

Contractor/Supervisor  (full  from  6/6/ 
68). 

Inspector/Management  Planner  (full 
from  2/15/88). 

(30)(a)  Training  Provider  William  L. 
James  Enterprises,  Inc. 
Address:  710  Capouse  Ave.,  Scranton, 

PA  18509 
Contact:  William  L  James 
Phone:  (717)  348-2637 

(b)  Approved  Courses: 
Abatement  Worker  (contingent). 
Contractor/Supervisor  (contingent). 

Region  IV— Atlanta,  GA 

Regional  Asbestos  Coordinator  Jim 
Littell,  EPA  Region  IV,  345  Courtland 
Street  NE.  (P&TSB),  Atlanta.  GA  30365. 
(404)  347-5053,  (FTS)  257-5053. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 


under  (b).  This  approval  is  subject  to  the 
level  of  certiflcation  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  IV  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  A.T.C.,  Inc. 
Address:  1635  Pumphrey  Ave..  Auburn. 

AL3683O-4303 
Contact:  David  L  Elam,  Jr. 
Phone:  (205)  826-6100 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Inspector/Management  Plaimer 
(contingent). 

(2)(a)  Training  Provider  AHP 
Research,  Inc. 

Address:  1501  Johnsons  Ferry  Rd.,  Suite 
230,  P.O.  Box  71926,  Marietta,  GA 
30007 

Contact:  Dwight  Brown 

Phone:  (404)  565-0061 

(b)  Approved  Courses: 

Inspector/Management  Planner 
[interim  from  5/28/86  to  12/13/87). 

Inspector/Management  Planner  (full 
from  12/14/87). 

(3)(a)  Training  Provider  ATI 
Environmental  Services. 
Address:  P.O.  Box  3044.  Louisville,  KY 

40201 
Contact:  Tim  Ellis 
Phone:  (502)  589-5308 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  l/l2/ 
88). 

Contractor/Supervisor  (full  from  1/12/ 
88). 

(4)(a)  Training  Provider:  Asbestos 
Consultants,  Inc. 
Address:  P.O.  Box  9054,  Greensboro.  NC 

27408 
Contact:  Thomas  Petty 
Phone:  (919)  275-3907 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(5)(a)  Training  Provider  Asbestos 
Consulting  &  Training. 
Address:  903  Northwest  6th  Ave.,  Fort 

Lauderdale,  FL  33311 
Contact:  Jim  Stump 
Phone:  (305)  524-7208 

(b)  Approved  Course: 

Abatement  Worker  (full  from  5/8/88). 

[6)(a)  Training  Provider  Asbestos 
Workers  Local  Union  #48  Joint 
Apprenticeship  Training  Program. 
Address:  7815  Old  Morrow  Rd., 

Jonesboro,  GA  30236 
Contact  Timothy  Fuller 
Phone:  (404)  478-1393 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  5/4/88). 
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Contractor/Supervisor  (full  from  6/27/ 
88). 

(7)(a)  Training  Provider  BCM 
Engineers,  Inc. 
Address:  108  St.  Anthony  St.,  P.O.  Box 

1784,  Mobile.  AL  36633 
Contact:  Cail  Conner 
Phone:  (205)  433-3981 

(b)  Approved  Courses: 

Inspector/Management  Planner  (full 
from  11/11/87). 

Project  Designer  (full  from  12/8/87). 

(8)(a)  Training  Provider  DPC  General 
Contractors,  Inc. 
Address:  250  Arizona  Ave..  NR.  Bldg.  A. 

Atlanta,  GA  30307 
Contact:  Glen  Kahler 
Phone:  (404)  373-0561 

(b)  Approved  Course: 

Abatement  Worker  (full  from  5/9/88). 

(9)(a)  Training  Provider  ELB  & 
Associates,  Inc. 

Address:  605  Eastowne  Dr..  Chapel  Hill, 

NC  27514 
Contact:  Michael  L  Cannon 
I^one:  (919)  493-4471 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(10)(a)  Training  Provider  Georgia 
Tech.  Research  Institute  Environmental 
Health  &  Safety  Division. 

Address:  O'Keefe  Building,  Room  029, 

AUanta.  GA  30332 
Contact:  Robert  D.  Schmitter 
Phone:  (404)  894-3806 

(b)  Approved  Courses: 

Contractor/Supervisor  (interim  from 
6/1/85  to  5/10/87). 

Contractor/Supervisor  (full  from  5/11/ 
87). 

Contractor/Supervisor  Refresher 
Course  (full  from  7/7/88). 

Inspector/Management  Planner  (full 
from  10/1/87). 

Project  Designer  (full  from  6/7/88). 
{ll)(a)  Training  Provider  Great  Barrier 
Insulation  Co. 

Address:  Meador  Warehouse,  Western 

Dr.,  Mobile.  AL  36607 
Contact:  Thomas  Knotts 
Phone:  (205)  476-0350 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(12)(a)  Training  Provider  Howard  L 
Henson  Training  Institute. 

Address:  3592  Flat  Shoals  Rd.,  Decatur, 

GA  30034 
Contact:  Stephen  Henson 
Phone:  (404)  243-5107 

(b)  Approved  Course: 

Abatement  Worker  (full  from  2/16/ 
88). 

(13)(a)  Training  Provider  Lahoren' 
District  Council  of  Southeast  Florida. 

Address:  799  Northwest  82nd  St.,  Miami, 
FL  33510 


Contact:  Albert  Houston 
Phone:  (305)  754-2659 

(b)  Approved  Course: 

Abatement  Worker  (full  from  3/15/ 
88). 

(14)(a)  Training  Provider:  Mississippi 
State  University. 

Address:  P.O.  Drawer  5247,  Mississippi 

State.  MS  39762-5247 
Contact:  Dr.  Margaret  V.  Naugle 
Phone:  (601)  325-2677 

(b)  Approved  Courses: 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner  (full 
from  6/20/88). 

(15)(a)  Training  Provider:  National 
Asbestos  Council  (NAC)  Training 
Department. 
Address:  2786  North  Decatur  Rd., 

Decatur,  GA  30033 
Contact:  Tom  Laubenthal 
Phone:  (404)  209-0629 

(b)  Approved  Courses: 

Abatement  Worker  (interim  from  7/l/ 
86  to  6/1/87). 

Abatement  Worker  (full  from  7/1/87). 

(16)(a)  Training  Provider  Occup. 
Safety  &  Hlth.  Educ.  Resource  Center/ 
Dept.  of  Environ.  Sci.  &  Eng.  Sch.  of 
Public  Hlth.  Univ.  of  NC. 
Address:  109  Conner  Dr.,  Suite  1101, 

Chapel  Hill,  NC  27514 
Contact:  Ted  Williams 
Phone:  (919)  962-2101 

(b)  Approved  Courses: 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner  (full 
from  11/9/87). 

(17)(a)  Training  Provider  South 
Carolina  Research  and  Training  Center. 
Address:  300  Gervais  St.,  Annex  III. 

Columbia,  SC  29201 
Contact:  Jan  Temple 
Phone:  (803)  737-2060 

(b)  Approved  Courses: 

Contractor/Supervisor  (full  from  3/8/ 
88). 

Inspector/Management  Planner  (full 
from  3/1/88). 

(18](a)  Training  Provider  The 
Environmental  Institute. 

Address:  COBB  Corporate  Center/300, 

350  Franklin  Rd.,  Marietta,  GA  30067 
Contact:  Eva  Clay 
Phone:  (404)  425-2000 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  5/2/88). 

Contractor/Supervisor  (full  from  2/1/ 
88). 

Contractor/Supervisor  Refresher 
Course  (full  from  5/19/88). 

Inspector/Management  Planner  (full 
from  1/25/88). 

Project  Designer  (full  from  2/9/86). 

(19)(a)  Training  Provider:  University 
of  Alabama,  College  of  Continuing 


Studies,  Division  of  Environmental  and 

Industrial  Programs. 

Address:  P.O.  Box  2967,  Tuscaloosa,  AL 

35486-2967 
Contact:  William  Weems 
Phone:  (205)  348-3033 

(b)  Approved  Course: 

Contractor/Supervisor  (full  from  12/ 
14/87). 

(20)(a)  Training  Provider:  University 
of  Alabama-Birmingham  Deep  South 
Center. 

Address:  Birmingham,  AL  35294 
Contact:  Elizabeth  Lynch 
Phone:  (205)  934-7032 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  3/21/88). 

(21)(a)  Training  Provider  University 
of  Florida,  TREEO  Center. 
Address:  3900  South  West  63rd  Blvd., 

Gainesville,  FL  32608 
Contact:  Sandra  Scaggs 
Phone:  (904)  392-9570 

(b)  Approved  Courses: 

Contractor/Supervisor  (interim  from 
2/9/87  to  4/30/87). 

Contractor/Supervisor  (full  from  5/1/ 
87). 

Inspector/Management  Planner 
(interim  from  1/27/87  to  12/14/87). 

Inspector/Management  Planner  (full 
from  2/l5/ba). 

(22)(a)  Training  Provider:  University 
of  Kentucky,  College  of  Engineering 
Continuing  Education. 
Address:  305  Slone  Bldg..  Lexington.  KY 

40506-0053 
Contact:  A.B.  Broderson 
Phone:  (606)  257-4300 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  2/15/88). 

{23)(a)  Training  Provider  Williams 
and  Associates,  Inc.  Environmental 
Training  Center. 
Address:  460  Tennessee  St.,  Memphis, 

TN  38103 
Contact:  Ruth  Williams 
Phone:  (901)  521-9030 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  4/18/ 
88). 

Contractor/Supervisor  (full  from  4/18/ 
88). 

Region  V — Chicago,  IL 

Regional  Asbestos  Coordinator 
Anthony  Restaino,  EPA  Region  V,  230  S. 
Dearborn  St.,  (T-SPTB-7).  Chicago,  IL 
60604.  (312)  886-6003  (FTS)  886-6003. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
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course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  V  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  Abatement 
Training  Institute,  Inc. 

Address:  P.O.  Box  26835,  Columbus,  OH 

4322&-0835 
Contact:  Steven  Ritchie 
Phone:  (614)  267-0908 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(2)(a)  Training  Provider:  Advanced 
Environmental,  Inc. 

Address:  1216  Selby  Ave.,  St  Paul,  MN 

55104 
Contact:  James  D.  Risimini 
Phone:  (612)  641-1101 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/ Supervisor  (contingent). 

Inspector/Management  Planner 
(contingent). 

(3)(a)  Training  Provider  Affiliated 
Environmental  Services,  Inc. 

Address:  3606  Venice  Rd.,  Sandusky, 

OH  44870 
Contact:  Jack  Dauch 
Phone:  (419)  627-1976 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(4)(a)  Training  Provider  Alderink  & 
Associates,  Inc. 
Address:  3221-3  Mile  Rd..  NW..  Grand 

Rapids,  MI  49504 
Contact:  Deborah  C.  Alderink 
Phone:  (616)  791-0730 

(b)  Approved  Courses: 
1 1      Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

(5)(a)  Training  Provider  Applied 
Environmental  Sciences.  Ina 

Address:  Minneapolis  Business  & 

Technology  Center.  511 11th  Ave.  So.. 

Miimeapolis,  MN  55415 
Contact:  Franklin  H.  Dickson 
Phone:  (612)  339-5559 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(6)(a)  Training  Provider:  Aries 
Environmental  Services,  Ltd. 
Address:  1550  Hubbard,  Batavia.  IL 

60510 
Contact:  Dennis  Cesarotti 
Phone:  (312)  879-3006 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(7)(a)  Training  Provider  Asbestos 
Abatement,  Inc. 
Address:  2420  N.  Grand  River,  Lansing, 

MI  48906 
Contact:  Shawn  O'Callaghan 
Phone:  (517)  323-0053 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 


(8)(a)  Training  Provider  Asbestos 
Consulting  Group,  Inc. 

Address:  P.O.  Box  3157,  La  Crosse,  WI 

54602-3157 
Contact:  Larry  Lienau 
Phone:  (608)  782-1670 

(b)  Approved  Course: 

Contractor/Supervisor  (contingent). 

(9)(a)  Training  Provider  Asbestos 
Management.  Inc.  (AMI). 
Address:  36700  South  Huron,  Suite  104. 

New  Boston,  MI  48164 
Contact:  Kary  S.  Amin 
Phone:  (313)  961-6135 

(b)  Approved  Courses: 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner  (full 
from  2/1/88). 

(10)(a)  Training  Provider  Asbestos 
Training  &  Employment.  Inc.  (ATEI). 
Address:  809  East  11th  St..  Michigan 

City,  IN  46360 
Contact:  Bruce  H.  Connell 
Phone:  (219)  874-7348 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  5/18/ 
88). 

Contractor/Supervisor  (full  from  6/20/ 
88). 

Inspector /Management  Planner 
(contingent). 

(ll)(a)  Training  Provider  Astesco 
Laboratory  Incorporated. 
Address:  RR 1  Box  328.  Reelsville.  IN 

46171 
Contact:  Donald  Allen 
Phone:  (317)  672-8400 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(12)(a)  Training  Provider  BDN 
Industrial  Hygiene  Consultants. 
Address:  8105  Valleywood  Lane, 

Portage,  MI  49002 
Contact:  Keith  Nichols 
Phone:  (616)  329-1237 

(b)  Approved  Courses: 

Abatement  Worker  (contingent) 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner  (hill 
from  2/15/88). 

(13)(a)  Training  Provider  Camow, 
Conibear  &  Associates.  Ltd. 
Address:  333  West  Wacker  Dr.,  Suite 

1400,  Chicago,  IL  60606 
Contact:  Victoria  Musselman 
Phone:  (312)  782-4486 

(b)  Approved  Course: 

Abatement  Worker  (full  from  2/29/ 
88). 

(14)(a]  Training  Provider  Clayton 
Environmental  Consultants,  Inc. 
Address:  22345  Roethel  Dr.,  Novi,  MI 

48050 
Contact:  Michael  Coffman 
Phone:  (313)  344-1770 

(b)  Approved  Course: 
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Inspector/Management  Planner  (full 
from  2/16/88). 

(lS)(a)  Training  Provider  Columbus 
Paraprofessional  Institute  Battelle 
Columbus  Division. 
Address:  505  King  Ave.,  Columbus,  OH 

43201-2693 
Contact:  John  Simpkins 
Phone:  (614)  424-6424 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  4/11/88). 

(16)(a)  Training  Provider  Daniel  J. 
Hartwig  Associates,  Inc. 
Address:  P.O.  Box  31.  Oregon.  WI 

53575-0031 
Contact:  Alice  J.  Seeliger 
Phone:  (608)  835-5781 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  4/18/88). 

(17)(a)  Training  Provider  DeLisle 
Considting  &  Laboratories,  Inc. 
Address:  2401  East  Milham  Ave., 

Kalamazoo,  MI  49002 
Contact:  Mark  DeLisle 
Phone:  (616)  343-4698 

(b)  Approved  Courses: 

Contractor/Supervisor  (full  from  10/ 
20/87). 

Inspector/Management  Planner  (full 
from  12/22/87). 

(18)(a)  Training  Provider  Dore  & 
Associates  Contracting.  Inc. 
Address:  900  Harry  S.  Truman  Parkway, 

P.O.  Box  146,  Bay  City.  MI  48707 
Contact:  Joseph  Goldring 
Phone:  (517)  684-8358 

(b)  Approved  Course: 

Abatement  Worker  (full  from  6/27/ 
88). 

(19)(a)  Training  Provider 
Environmental  Professionals,  Inc. 
Address:  1405  Newton  St.,  Tallmadge, 

OH  44278 
Contact:  Timothy  E.  Walsh 
Phone:  (216)  633-4435 

(b)  Approved  Course: 

Contractor/Supervisor  (contingent). 

(20)(a)  Training  Provider  Foley 
Occupational  Health  Consulting. 
Address:  4060  Echo  Cove,  Manitou 

Beach,  MI  49253 
Contact:  E.D.  Foley,  Jr. 
Phone:  (517)  547-7399 

(b)  Approved  Course: 

Contractor/Supervisor  (contingent). 

(21)(a)  Training  Provider  Gandee  & 
Associates,  Inc. 
Address:  4488  Mobile  Dr..  Columbus. 

OH  43220 
Contact:  Kiul  Varga 
Phone:  (614)  459-8338 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 
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Contractor/Supervisor  (contingent). 

(22](a)  Training  Provider  Hazardous 
Materials  Institute. 
Address:  540  Frontage  Rd.,  Northfield,  IL 

60093 
Contact:  Al  Wilson 
Phone:  (312)  501-2195 

(b)  Approved  Course: 

Contractor/Supervisor  (contingent). 

(23)(a)  Training  Provider  Heat  and 
Frost  Insulators  Local  17  Apprentice 
Training  Center. 

Address:  3850  South  Racine  Ave., 

Chicago,  IL  60609 
Contact:  John  P.  Shine 
Phone:  (312)  247-1007 

(b)  Approved  Courses: 

Abatenr.ent  Worker  (full  from  11/8/ 
87). 

Contractor/Supervisor  (full  from  3/22/ 
88). 

(24)(a)  Training  Provider  I.P.C. 
Chicago. 

Address:  4309  West  Henderson, 

Chicago.  IL  60641 
Contact:  Robert  G.  Cooley 
Phone:  (312)  975-3495 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(25)(a)  Training  Provider  Illinois 
Laborers'  &  Contractors'  Training 
Program,  Training  Trust. 
Address:  Rural  Route  3,  Mount  Sterling. 

IL  62353 
Contact:  Tony  Romolo 
Phone:  (217)  773-2741 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  2/1/88). 

Contractor/ Supervisor  (full  from  3/14/ 
88). 

(26)(a)  Training  Provider  Indiana 
Laborers'  Training  Trust  Fimd. 
Address:  P.O.  Box  758,  Bedford.  IN  47421 
Contact:  Richard  Fassino 
Phone:  (812)  279-9751 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  2/22/ 
88). 

Contractor/Supervisor  (contingent). 

(27)(a)  Training  Provider  Indianapolis 
Center  For  Advanced  Research,  Inc. 
Address:  611  North  Capitol  Ave., 

Indianapolis,  IN  46204 
Contact:  William  Berdnek  }r. 
Phone:  (317)  262-5027 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  6/6/88). 

(28)(a)  Training  Provider  Industrial 
Environmental  Consultants. 
Address:  2875  Northwind,  Suite  113. 

East  Lansing,  MI  48823 
Contact:  James  C.  Fox 
Phone:  (517)  332-7026 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 


(29)(a)  Training  Provider  Kemron 
Environmental  Services. 
Address:  32740  Northwestern  Hwy., 

Farmington  Hills,  MI  48018 
Contact:  Thomas  J.  Martin 
Phone:  (313)  626-2426 

(b)  Approved  Courses: 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner 
(contingent). 

(30) (a)  Training  Provider:  Lepi 
Enterprises,  Inc. 

Address:  917  Main  St.,  Dresden,  OH 

43821 
Contact:  James  R.  Lepi 
Phone:  (614)  754-1162 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(31)(a)  Training  Provider  Lyle 
Laboratories. 
Address:  1327  King  Ave.,  Columbus,  OH 

43212 
Contact:  Tern  L  Williams 
Phone:  (614)  488-1022 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(32)(a)  Training  Provider  Michigan 
Laborers  Training  Institute. 
Address:  11155  South  Beardslee  Rd.. 

Perry,  MI  48872 
Contact:  Edwin  H.  McDonald 
Phone:  (517)  625-4919 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  5/2/88). 

Contractor/Supervisor  (full  from  5/6/ 
88). 

(33)(a)  Training  Provider:  Midwest 
Center  for  Occupational  Health  and 
Safety. 

Address:  640  Jackson  St.,  St.  Paul,  MN 

55101 
Contact:  Kathleen  Vork 
Phone:  (612)  221-3992 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  5/23/88). 

(34)(a)  Training  Provider  Midwest 
Health  Training. 
Address:  3920  Central,  Western  Springs, 

IL  60558 
Contact:  H.C.  Brown 
Phone:  (312)  246-9527 

(b)  Approved  Course: 

Abatement  Worker  (full  from  4/25/ 
88). 

(35)(a)  Training  Provider:  Morraine 
Valley  Community  College. 
Address:  10900  South  88th  Ave.,  Palos 

Hills,  IL  60465 
Contact:  Richard  Kukac 
Phone:  (312)  974-4300 

(b)  Approved  Course: 

inspector/Management  Planner  (full 
from  2/9/88). 

(36](a)  Training  Provider  National 
Institute  for  Abatement  Education. 


Address:  5501  Williamsburg  Way  *305. 

Madison.  WI  53719 
Contact:  Dean  Leischow 
Phone:  (608)  271-7281 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

(37)(a)  Training  Provider:  Northern 
Safety  Consultants,  Inc. 

Address:  1406  Lincoln  Ave..  Marquette. 

MI  49855 
Contact:  Christopher  M.  Baker 
Phone:  (906)  228-5161 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  5/31/ 
88). 

Contractor/Supervisor  (full  from  5/31/ 
88). 

(38)(a)  Training  Provider:  Nova 
Environmental  Services. 
Address:  Suite  420  Hazeltine  Gates.  1107 

Hazeltine  Blvd..  Chaska.  MN  55318 
Contact:  Steven  B.  Cummings 
Phone:  (612)  448-8888 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/ Supervisor  (contingent). 

Inspector/Management  Planner 
(contingent). 

(39)(a)  Training  Provider:  Nova 
Environmental.  Inc. 

Address:  704  Wesley.  Ann  Arbor.  MI 

48103 
Contact:  Kary  S.  Amin 
Phone:  (313)  769-3585 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner 
(contingent). 

(40)(a)  Training  Provider:  Ohio 
Asbestos  Workers  Council. 
Address:  1216  East  McMillan  St.,  Room 

107,  Cincinnati,  OH  45206 
Contact:  Larry  Briley 
Phone:  (513)  221-5969 

(b)  Approved  Course: 

Contractor/Supervisor  (full  from  4/25/ 
88). 

(41)(a)  Training  Provider  Ohio 
Laborers'  Training  &  Upgrading  Trust 
Fund. 
Address:  25721  Coshocton  Rd.,  P.O.  Box 

218.  Howard,  OH  43028 
Contact:  John  L  Railing 
Phone:  (614)  599-7915 

(b)  Approved  Course: 

Contractor/Supervisor  (contingent). 

(42)(a)  Training  Provider:  Professional 
Asbestos  Labor  Services,  Inc. 
Address:  2955  West  5th  Ave.,  Gary,  IN 

46404 
Contact:  George  Bradley 
Phone:  (219)  949-5008 

(b)  Approved  Course: 
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Abatement  Worker  (contingent). 
(43)(a)  Training  Provider  Professional 
Service  Industries,  Inc. 

Address:  510  East  22nd  St.,  Lombard,  IL 

60148 
Contact:  W.K.  Swartzendniben 
Phone:  (312)  691-1490 

(b)  Approved  Course: 

Inspector  (full  from  5/3/88). 

(44)(a)  Training  Provider:  S.Z. 
Mansdorf  &  Assoc,  Inc. 
Address:  2000  Chestnut  Blvd.,  Cuyahoga 

Falls,  OH  44223-1323 
Contact:  A.L.  Lott 
Phone:  (216)  928-5434 

(b)  Approved  Courses: 

Contractor/Supervisor  (full  from  1/26/ 
88). 

Inspector/Management  Planner 
(contingent). 

(45)(a)  Training  Provider:  Safety 
Training  of  Illinois. 

Address:  1515  South  Park,  Springfield,  IL 

62704 
Contact:  S.  David  Farris 
Phone:  (217)  787-9091 

(b)  Approved  Course: 

Abatement  Worker  (full  from  12/18/ 
87). 

(46)(a)  Training  Provider:  South  East 
Michigan  Committee  on  Occupational 
Safety  and  Health  (SEMCOSH). 

Address:  1550  Howard  St.,  Detroit,  MI 

48216 
Contact:  Barbara  Boylan 
Phone:  (313)  961-3345 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(47)(a)  Training  Provider  Testing 
Engineers  &  Consultants,  Inc. 
Address:  1333  Rochester  Rd.,  P.O.  Box 

249,  Troy,  MI  48099 
Contact:  Karl  D.  Agee 
Phone:  (313)  588-6200 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(48)(a)  Training  Provider  University 
of  Cincinnati  Medical  Center  Institute  of 
Environmental  Health  Kettering 
Laboratory. 

Address:  3223  Eden  Ave.,  Cincinnati, 

OH  45267-0056 
Contact:  Susan  L.  Millman 
Phone:  (517)  872-5733 

(b)  Approved  Courses: 

Contractor/Supervisor  (full  from  10/ 
20/87). 

Inspector/Management  Planner  (full 
from  11/16/87). 

(49)(a]  Training  Provider  University 
of  Illinois  at  Chicago  M.A.I.C.  School  of 
Public  Health. 

Address:  2035  Taylor.  Chicago,  IL  60612 
Contact:  Tony  Billotti 
Phone:  (312)  996-5762 


(b)  Approved  Courses: 

Abatement  Worker  (interim  from  10/ 
1/87  to  12/14/87). 

Abatement  Worker  (full  from  4/5/88). 

Contractor/Supervisor  (full  from  lO/l/ 
87). 

Inspector/Management  Planner  (full 
from  10/21/87). 

(50)(a)  Training  Provider  University 
of  Wisconsin-Extension. 
Address:  422  Lowell  Hall,  610  Langdon 

St.,  Madison,  WI  53703 
Contact:  Neil  DeClercq 
Phone:  (608)  262-2111 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  12/7/ 
87). 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner  (full 
from  2/22/88). 

Region  VI— Dallas,  TX 

Regional  Asbestos  Coordinator:  John 
West,  6t-Pt.  EPA,  Region  VI 1445  Ross 
Avenue.  Dallas,  TX  75202-2733.  (214) 
655-7244.  (FTS)  255-7244. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  lliis  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  VI  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider:  Asbestos 
Surveys  and  Training,  Inc. 
Address:  Three  Riverway,  Suite  760. 

Houston.  TX  77056 
Contact:  Jesse  Ashley 
Phone:  (713)  623-0025 

(b)  Approved  Course: 

Abatement  Worker  (full  from  10/22/ 
87). 

(2)(a)  Training  Provider  CERL.  Inc. 

Address:  1611  Calle  I..orca.  Suite  B. 

Santa  Fe,  NM  87501 
Contact:  Michael  Curtis 
Phone:  (505)  98ft-4143 

(b)  Approved  Courses: 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner 
(contingent). 

(3){a)  Training  Provider:  Carpenters 
Apprenticeship  Training  School. 
Address:  8506  Glen  Vista,  Houston,  TX 

77061 
Contact:  S.C.  Strunk,  Jr. 
Phone:  (713)  641-1011 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Abatement  Worker  Refresher  Course 
(contingent). 

(4)(a)  Training  Provider  Certified 
Asbestos  Training  Institute,  Inc. 
Address:  4202  Argentina  Cir.,  Pasadena, 

TX  77504 


Contact:  Maurice  Hoffpowier 
Phone:  (713)  487-3155 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(5)(a)  Training  Provider:  Critical 
Environmental  Training  Center. 

Address:  5815  Gulf  Fwy.,  Houston,  TX 

77023 
Contact:  Charles  M.  Flanders 
Phone:  (713)  921-4600 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  4/14/ 
88). 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner  (full 
from  3/21/88). 

(6)(a)  Training  Provider 
Environmental  Institute. 

Address:  P.O.  Box  270278,  Dallas,  TX 

75227 
Contact:  R.  Michael  Wheeler 
Phone:  (214)  324-0774 

(b)  Approved  Courses: 

Contractor/ Supervisor  (full  from  l/ll/ 
88). 

Inspector/Management  Planner  (full 
ftx)m  1/25/88). 

(7)(a)  Training  Provider 
Environmental  Monitoring  Service,  Inc. 
(EMS). 
Address:  13008  Amarillo  Ave.,  Austin, 

TX  78729 
Contact:  Rick  Pruett 
Phone:  (512)  335-9116 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

(8)(a)  Training  Provider  Fort  Worth 
Independent  School  District. 
Address:  3210  West  Lancaster,  Fort 

Worth,  TX  76107 
Contact:  H.D.  Duncan 
Phone:  (817)  336-8311 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Abatement  Worker  Refresher  Course 
(contingent). 

(9)(a)  Training  Provider  GEBCO 
Associates,  Inc. 
Address:  805-A  Elizabeth  Dr.,  Bedford. 

TX  76022 
Contact:  Ed  Kirch 
Phone:  (817)  268-4006 

(b)  Approved  Courses: 

Abatement  Worker  (interim  from  4/ 
15/87  to  8/19/87). 

Abatement  Worker  (full  from  8/20/ 
87). 

Contractor/Supervisor  (contingent). 

Contractor/Supervisor  Refresher 
Course  (contingent). 

Inspector/Management  Planner  (full 
from  3/7/88). 

Inspector/Management  Planner 
Refresher  Course  (contingent). 
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(10](a)  Training  Provider 
International  Association  of  Heat  and 
Frost  Insulators,  Asbestos  Workers 
Union  Local  22. 

Address:  3219  Pasadena  Blvd., 

Pasadena.  TX  77503 
Contact:  Owen  Tilley 
Phone:  (713)  473-0888 

(b)  Approved  Courses: 

Abatement  Worker  (interim  from  10/ 
1/87  to  12/14/87). 

Abatement  Worker  (full  from  3/22/ 
88). 

Abatement  Worker  Refresher  Course 
(contingent). 

Contractor/ Supervisor  (contingent). 

(ll)(a)  Training  Provider  Lamar 
University.  Hazardous  Materials 
Program. 

Address:  P.O.  Box  10008.  Beaumont.  TX 

77710 
Contact:  Marion  Foster 
Phone:  (409)  880-2369 

(b)  Approved  Course: 

Contractor/  Supervisor  (contingent). 

(12)(a)  Training  Provider  Louisiana 
Laborers  Union— AGC  Training  Fund. 
Address:  P.O.  Box  376.  Livonia,  LA 

70755-0376 
Contact:  Jamie  Peers 
Phone:  (504)  637-2311 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(13)(a)  Training  Provider:  Louisiana 
State  University,  Agricultural  and 
Mechanical  College. 

Address:  361  Pleasant  Hall.  Baton 

Rouge,  LA  70803-1520 
Contact:  George  Smith 
Phone:  (504)  388-6621 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  I/1/88). 

Contractor/Supervisor  (full  from  4/7/ 
88). 

Inspector/Management  Planner  (full 
from  1/18/88). 

(14)(a)  Training  Provider  Meador- 
Wright  and  Associates.  Inc. 
Address:  5520  LB)  Freeway,  Suite  204, 

Dallas,  TX  75240 
Contact:  Paul  Teel 
Phone:  (214)  788-1804 

(b)  Approved  Course: 

Inspector  (contingent). 

(15)(a)  Training  Provider:  Moore- 
Norman  Area  Vocational  Training 
School. 

Address:  4701-12th  Ave.,  NW.,  Norman, 

OK  73069 
Contact:  Frank  Coulter 
Phone:  (405)  364-5763 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  5/16/ 
88). 

Contractor/Supervisor  (full  from  5/16/ 
88). 


Inspector/Management  Planner  (full 
from  4/4/88). 

(16)(a)  Training  Provider:  Nelson/ 
Imel,  Inc. 

Address:  3900  Morrison  Cir.,  Norman, 

OK  73072 
Contact:  Deborah  Nelson 
Phone:  (405)  364-3278 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(17)(a)  Training  Provider  Occonor- 
McMahon,  Inc. 

Address:  1210  Riverbend  Dr.,  Suite  202, 

Dallas,  TX  75247 
Contact:  James  M.  Walley 
Phone:  (214)  638-7322 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(18)(a)  Training  Provider: 
Occupational  Safety  Training  Institute. 

Address:  4335  South  Main  #  B,  Stafford, 

TX  77477 
Contact:  Eva  Bonilla 
Phone:  (713)  261-0212 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

(19)(a)  Training  Provider  Region  6 
Environmental  Training. 
Address:  13900 1.H.  35  North,  Suite  2-1. 

Austin.  TX  78728 
Contact:  Andrew  Ramvel 
Phone:  (512)  251-2637 

(b)  Approved  Courses: 
Abatement  Worker  (contingent). 
Contractor/Supervisor  (contingent). 
(20)(a)  Training  Provider  SETCO 
Safety.  ET. 

Address:  1308  Upland,  Houston,  TX 

77043 
Contact:  James  Hoffpauir 
Phone:  (713)  468-4393 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(21)(a)  Training  Provider:  Southwest 
Environmental  Institute. 

Address:  P.O.  Box  295.  Abileene,  TX 

79604 
Contact:  Tom  Dye 
Phone:  (915)  691-0189 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(22)(a)  Training  Provider:  Texas 
Engineering  Extension  Service  Building 
Codes  Inspection  Training  Div. 
Address:  Texas  A&M  University 

System,  College  Station,  TX  77843- 

8000 
Contact:  Richard  Thompson 
Phone:  (409)  845-6682 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  9/28/ 
87). 

Contractor/Supervisor  (interim  from 
5/26/86  to  9/13/87). 

Contractor/Supervisor  (full  from  9/14/ 
87). 


Inspector/Management  Planner  (full 
from  10/19/87). 

(23)(a)  Training  Provider  Tulane 
University,  School  of  Public  Health  and 
Tropical  Medicine,  Dept.  of 
Environmental  Health  Sciences. 
Address:  1430  Tulane  Ave.,  New 

Orleans,  LA  70112 
Contact:  Dr.  Shau-Wong-Chang,  Ph.D, 

CIH 
Phone:  (504)  588-5374 

(b)  Approved  Courses: 

Contractor/Supervisor  (interim  from 
3/17/87  to  9/14/87). 

Contractor/Supervisor  (full  from  9/15/ 
87). 

(24)(a)  Training  Provider:  University 
of  Arkansas  at  Little  Rock  Biology 
Department. 
Address:  33rd  &  University,  Little  Rock, 

AR  72204 
Contact:  Phyllis  Moore 
Phone:  (501)  569-3270 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(25)(a)  Training  Provider:  University 
of  Texas  at  Arlington  Bureau  of 
Engineering  Research. 

Address:  P.O.  Box  19020,  Arlington,  TX 

76019 
Contact:  Ernest  C.  Crosby 
Phone:  (817)  273-2557 

(b)  Approved  Courses: 

Contractor/Supervisor  (full  from  7/14/ 
86). 

Inspector/Management  Planner  (full 
from  10/19/87). 

(26)(a)  Training  Provider  Veltmann 
Engineering. 
Address;  2403  Emerson  Ct.,  Midland,  TX 

79705 
Contact:  Clyde  Veltmann 
Phone:  (915)  682-6072 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

(27)(a)  Training  Provider:  Young 
Insulation  Group  of  Amarillo,  Inc. 
Address:  P.O.  Box  5098,  Amarillo,  TX 

79117 
Contact:  Dennis  C.  Clayton 
Phone:  (806)  372-4329 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Abatement  Worker  Refresher  Course 
(contingent). 

Region  VII— Kansas  City,  KS 

Regional  Asbestos  Coordinator: 
Wolfgang  Brandner,  EPA  Region  VII,  728 
Minnesota  Ave.,  Kansas  City,  KS  66101, 
(913)  236-2834,  (FTS)  757-2834. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
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under  (b).  This  approval  is  subject  to  the 
level  of  certiflcation  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  VII  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  AGC — 
Eastern  Missouri  Laborers'  Joint 
Training  Fund. 

Address:  Rt.  1  Box  79H.  High  Hill,  MO 

63350 
Contact:  lerald  Pelker 
Phone:  (314)  585-2391 

(b)  Approved  Course: 

Abatement  Worker  (full  from  1/19/ 
88). 

(2)(a)  Training  Provider  Aerostat 
Asbestos  Engineering  Consulting,  Inc. 
Address:  P.O.  Box  12037,  Kansas  City, 

KS  66112 
Contact:  Damir  Joseph  Stimac 
Phone:  (913)  788-3307 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  5/9/88). 

Contractor/ Supervisor  (full  from  5/9/ 
88). 

Inspector/Management  Planner 
(contingent). 

(3)(a)  Training  Provider:  Asbestos 
Consulting  Testing  (ACT). 
Address:  14953  West  101st  Ter.,  Lenexa, 

KS  66215 
Contact:  Jim  Pickel 
Phone:  (913)  492-1337 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  1/25/ 
88). 

Contractor/Supervisor  (full  from  1/25/ 
88). 

(4)(a)  Training  Provider  CHART 
Services,  Ltd. 
Address:  4725  Merle  Hay  Rd.,  Suite  214, 

Des  Moines,  lA  50322 
Contact:  Mary  A.  Finn 
Phone:  (515)  276-3642 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  11/17/ 
87). 

Contractor/Supervisor  (full  from  11/ 
17/87). 

Inspector/Management  Planner  (full 
from  2/22/88). 

(5)(a)  Training  Provider  Construction 
Laborers  Building  Corporation. 
Address:  Box  34549.  Omaha,  NE  68134 
Contact:  Jack  Budd 
Phone:  (402)  572-0826 

(b)  Approved  Course: 

Abatement  Worker  (full  from  11/2/ 
87). 

(6)(a)  Training  Provider  Enviro- 
Impact  Inspections. 
Address:  1515  North  Wason,  Suite  213, 

St.  Louis.  MO  63132 
Contact:  Denis  Boles 


Phone:  (314)  426-0087 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

(7)(a)  Training  Provider 
Environmental  Technology,  Inc. 
Address:  4315  Merriam  Dr.,  Overland 

Park,  KS  66203 
Contact:  Mike  Franano 
Phone:  (913)  236-5040 

(b)  Approved  Course: 

Abatement  Worker  (full  from  2/29/ 
88). 

(8)(a)  Training  Provider  Flint  Hills 
Area  Vocational-Technical  School. 
Address:  3301  West  18th  Ave.,  Emporia, 

KS  66801 
Contact:  Jim  Krueger 
Phone:  (316)  342-6404 

(b)  Approved  Course: 

Abatement  Worker  (full  from  3/7/88). 

(9)(a)  Training  Provider:  Greater 
Kansas  City  Laborers  Training  Fund. 
Address:  8944  Kaw  Dr.,  Kansas  City,  KS 

66111 
Contact:  James  D.  Bamett 
Phone:  (913)  441-6100 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  2/1/88). 

Contractor/Supervisor  (full  from  5/2/ 
88). 

(10)(a)  Training  Provider  Hall- 
Kimbrell  Environmental  Services. 
Address:  4840  West  15th  St.,  Lawrence, 

KS  66046 
Contact:  Alice  Hart 
Phone:  (913)  749-2381 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  8/17/ 
87). 

Confractor/Supervisor  (full  from  8/17/ 
87). 

Inspector/Management  Planner  (full 
from  8/17/87). 

Project  Designer  (full  from  8/17/87). 

(ll)(a)  Training  Provider:  Insulators 
and  Asbestos  Workers  Midwest  States 
Health  and  Training  Council. 
Address:  Rural  Route  #2,  Wahoo,  NE 

68066 
Contact:  Ray  Richmond 
Phone:  (402)  443-4810 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Confractor/Supervisor  (contingent). 

(12)(a)  Training  Provider:  Iowa 
Laborers  District  Council  Training  Fund. 
Address:  5806  Meredith  Dr.,  Des  Moines, 

lA  50322 
Contact:  Jack  G.  Jones 
Phone:  (515)  272-6965 

(b)  Approved  Course: 

Abatement  Worker  (full  from  2/22/ 
88). 

(13)(a)  Training  Provider  Kansas 
Construction  Laborers'  Training  Trust 
Fund. 


Address:  2430  Marlatt  Ave.,  Manhattan, 

KS  66502 
Contact:  Fred  Tipton 
Phone:  (913)  539-7902 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  1/5/88). 

Contractor/Supervisor  (full  from  5/2/ 
68). 

(14)(a)  Training  Provider  MITON,  Inc. 

Address:  P.O.  Box  1582,  Branson,  MO 

65616 
Contact:  Tony  Williams 
Phone:  (417)  335-6743 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  3/14/88). 

(15)(a)  Training  Provider:  Maple 
Woods  Community  College. 
Address:  10771  Ambassador  Dr.,  Kansas 

City,  MO  64133 
Contact:  James  C.  Lauer 
Phone:  (816)  436-6500 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  2/1/88). 

Contractor/Supervisor  (full  from  3/28/ 
88). 

Inspector/Management  Planner  (full 
from  5/2/88). 

(16)(a)  Training  Provider:  Mayhew 
Environmental  Training  Associates,  Inc. 
(META). 
Address:  P.O.  Box  1961,  Lawrence,  KS 

66044 
Contact:  Brad  Mayhew 
Phone:  (913)  842-6382 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  10/20/ 
87). 

Contractor/ Supervisor  (full  from  10/ 
20/87). 

(17)(a)  Training  Provider  Midwest 
Environmental  Testing  &  Training. 
Address:  3500  Northeast  Independence 

Ave.,  Lee's  Summit,  MO  64064 
Contact:  Steve  Minshall 
Phone:  (816)  525-6681 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  5/9/88). 

Contractor/Supervisor  (full  from  5/9/ 
88). 

(18)(a)  Training  Provider  State  of 
Iowa  Department  of  Education. 
Address:  Grimes  State  Office  Building, 

Des  Moines,  L\  50319-0146 
Cbntact:  C.  Milton  Wilson 
Phone:  (515)  281-4743 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  4/4/88). 

(19)(a)  Training  Provider:  University 
of  Kansas,  Division  of  Continuing 
Education. 
Address:  6600  College  Blvd..  Suite  315, 

Overiand  Park,  KS  66211 
Contact:  Lani  Himegamer 
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Phone:  (913)  491-0181 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  7/27/ 
87). 

Contractor/Supervisor  (interim  from 
6/1/85  to  7/26/87). 

Contractor/Supervisor  (full  from  7/27/ 
88). 

Inspector/Management  Planner  (full 
from  10/26/87). 

Region  VIII— Denver,  CO 

Regional  Asbestos  Coordinator  David 
Combs.  [8AT-TS],  EPA,  Region  VIII,  1 
Denver  Place,  999-18th  St.,  Room  1300, 
Denver.  CO  80202-2413.  (303)  293-1744. 
(FTS)  564-1744. 

List  of  Approved  Courses:  The 
following  training  coiu^es  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  VIII  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  Colorado 
State  University  Dept.  of  Industrial 
Sciences,  Office  of  Research. 
Development,  and  Training. 
Address:  Fort  Collins,  CO  80523 
Contact;  Birgit  Wolff 
Phone:  (303)  491-1551 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  5/23/88). 

(2)(a)  Training  Provider:  Energy 
Insulation.  Inc. 

Address:  P.O.  Box  1996.  Casper.  WY 

82602 
Contact:  David  K.  Fox 
Phone:  (307)  473-1247 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(3)(a)  Training  Provider  Envir-o-tech. 
Address:  300  Moore  Ln.,  Billings.  MT 

59102 
Contact:  Les  Nelson 
Phone:  (800)  225^899 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(4)(a)  Training  Provider  Hager 
Laboratories.  Inc. 
Address:  11234  East  Caley  Ave., 

Englewood.  CO  80111 
Contact:  Steve  Herron 
Phone:  (303)  790-2727 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner  (full 
from  5/2/88). 

(5)(a)  Training  Provider:  Industrial 
Health,  Inc. 

Address:  640  East  Wilmington  Ave..  Salt 
Lake  City.  UT  84106 


Contact:  Donald  E.  Marano 
Phone:  (801)  466-2223 

(b)  Approved  Course: 

Contractor/Supervisor  (contingent). 

(6)(a)  Training  Provider  Major  Safety 
Inc. 

Address:  6390  Joyce  Dr.  #201,  Golden. 

CO  80403 
Contact:  Tom  Major 
Phone:  (303)  424-7874 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner 
(contingent). 

Project  Designer  (contingent). 

(7)(a)  Training  Provider  Misers 
Inspection  &  Training,  Inc. 
Address:  1600  South  Cherokee  St.. 

Denver.  CO  80223 
Contact  Michael  DiRito 
Phone:  (303)  761-8860 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

(8)(a)  Training  Provider  fiATEC 
International. 
Address:  2761  West  Oxford  Ave.  #7, 

Englewood,  CO  80110 
Contact:  )ames  Maxwell 
Phone:  (303)  825-6513 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(9)(a)  Training  Provider:  Northern 
Engineering  and  Testing,  Inc. 
Address:  600  South  25th  St.,  P.O.  Box 

30615.  Billings.  MT  59107 
Contact:  Kathleen  Smit 
Phone:  (406)  248-9161 

(b)  Approved  Course: 

Abatement  Worker  (full  from  12/8/ 
87). 

(10)(a)  Training  Provider  Power 
Masters,  Inc. 
Address:  13205  South  State  St..  Draper, 

UT  84020 
Contact:  Debora  Bastian 
Phone:  (801)  571-9321 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(ll)(a)  Training  Provider  Rocky 
Mountain  Center  for  Occupational  and 
Environmental  Health,  University  of 
Utah. 

Address:  Building  512,  Salt  Lake  City, 

UT  84112 
Contact:  Jeffery  Lee 
Phone:  (801)  581-5710 

(b)  Approved  Courses: 

Contractor/Supervisor  (full  from  11/ 
16/87). 

Contractor/Supervisor  Refresher 
Course  (contingent). 

Inspector/Management  Planner  (full 
from  2/8/88). 


(12)(a)  Training  Provider  South 
Dakota  State  University  College  of 
Engineering. 

Address:  Box  2218,  Brookings.  SD  57007- 

0597 
Contact:  James  Ceglian 
Phone:  (605)  68ft-4101 

(b)  Approved  Courses: 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner 
(contingent). 

Region  IX — San  Francisco.  CA 

Regional  Asbestos  Coordinator  Jo 
Ann  Semones.  [T-52J.  EPA.  Region  IX. 
215  Fremont  St.,  San  Francisco,  CA 
94105.  (415)  974-7290.  (FTS)  454-7290. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  IX  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  ABMS/Excel 
Environmental.  Inc. 

Address:  5506  San  Pablo  Ave.,  Oakland. 

CA  94608 
Contact:  Otis  Wong 
Phone;  (415)  547-7144 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

(2)(a)  Training  Provider  Center  for 
Accelerated  Learning. 
Address:  400  Buck  Ave..  Suite  G, 

Vacaville,  CA  95688 
Contact:  David  Esparza 
Phone:  (707)  446-7996 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

{3){a)  Training  Provider:  Dan  Napier 
and  Associates. 
Address:  15342  Hawthorne  Blvd.,  Suite 

207.  Lawndale,  CA  90260-2105 
Contact:  Dan  Napier 
Phone:  (214)  316-1058 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(4)(a)  Training  Provider:  Diagnostic 
Engineering,  Inc. 

Address:  55  West  Sierra  Madre  Blvd.. 

Sierra  Madre,  CA  91024 
Contact:  Jane  P.  Rowcliffe 
Phone:  (818)  355-6011 

(b)  Approved  Courses: 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner 
(contingent). 

(5)(a)  Training  Provider: 
Environmental  Sciences. 
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Address:  375  South  Meyer.  Tucson,  AZ 

85701 
Contact:  Paula  Keyes 
Phone:  (602)  792-0097 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  10/5/87]. 

(6)(a)  Training  Provider:  Hawaii 
Laborers'  Training  School. 

Address:  P.O.  Box  457,  Aiea.  HI  96701 
Contact:  Norman  Jimeno 
Phone:  (808)  488-6161 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(7)(a)  Training  Provider:  Insulators 
and  Asbestos  Industry  of  Northern 
California. 

Address:  2829  Fillmore  St.,  Alameda, 

CA  94501 
Contact:  Michael  R.  Mellin 
Phone:  (415)  522-7048 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(8)(a)  Training  Provider:  International 
Technology  Corporation. 
Address:  336  West  Anaheim  St., 

Wilmington,  CA  90744 
Contact:  Keith  Soebe 
Phone:  (213)  830-1781 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/ Supervisor  (contingent). 

(9)(a)  Training  Provider:  KELLCO 
Training  Institute. 
Address:  44814  Osgood  Rd.,  Fremont, 

CA  94539 
Contact:  Charles  W.  Kellogg 
Phone:  (415)  651-7401 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

(10)(a)  Training  Provider:  Laborers 
Training  &  Retraining  Trust  Fund  for 
Northern  California. 
Address:  21321  San  Ramon  Valley  Blvd., 

San  Ramon,  CA  94583 
Contact:  Marvin  D.  Johnson 
Phone:  (415)  828-2513 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(ll)(a)  Training  Provider:  Laborers 
Training  and  Trust  Fund  for  Southern 
California. 

Address:  P.O.  Box  76,  Anza.  CA  92306- 

0076 
Contact:  Mary  Lacy 
Phone:  (714)  763-4341 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(12)(a)  Training  Provider:  MED-TOX 
Associates,  Inc. 
Address:  1431  Warner  Ave.,  Suite  A, 

P.O.  Box  2054,  Tustin,  CA  92681 
Contact:  Linda  Cassidy 
Phone:  (714)  259-0620 

(b)  Approved  Courses: 


Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

Inspector  (contingent). 

(13)(a)  Training  Provider:  National 
Abatement  Technology  Employment 
Center  (NATEC). 
Address:  13692  Newhope  Ave.,  Garden 

Grove.  CA  92643 
Contact:  Ronald  Sandlin 
Phone:  (714)  530-0407 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

(14)(a)  Training  Provider:  National 
Institute  for  Asbestos  Training. 
Address:  1019  West  Manchester  Blvd., 

Inglewood,  CA  90301 
Contact:  Jim  McFarland 
Phone:  (213)  645-4516 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  12/7/ 
87). 

Contractor/Supervisor  (full  from  12/7/ 
87). 

(15)(a)  Training  Provider:  National 
Institute  for  Asbestos  &  Hazardous 
Waste  Management. 
Address:  1019  West  Manchester  Blvd., 

Inglewood,  CA  90301 
Contact:  Paul  Jackson 
Phone:  (213)  645-4516 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(16)(a)  Training  Provider:  Pacific 
Asbestos  Information  Center,  U.C. 
Extension. 

Address:  2223  Fulton  St.,  Berkeley,  CA 

94720 
Contact:  Debra  Dobin 
Phone:  (415)  643-7143 

(b)  Approved  Courses: 

Contractor/Supervisor  (full  from  2/2/ 
87). 

Inspector/Management  Planner  (full 
from  11/16/87). 

(17)(a)  Training  Provider:  The 
Asbestos  Institute. 
Address:  2701  East  Camelback  «381, 

Phoenix.  AZ  85016 
Contact:  William  T.  Cavness 
Phone:  (602)  381-0896 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner 
(contingent). 

(18)(a)  Training  Provider:  University 
of  Southern  California  Institute  of  Safety 
and  Systems  Management. 
Address:  University  Gardens,  3500 

South  Figueroa  #202,  Los  Angeles,  CA 

90007 
Contact:  James  O.  Pierce 
Phone:  (213)  743-6523 

(b)  Approved  Course: 


Inspector/Management  Planner 
(contingent). 

Region  X— Seattle,  WA 

Regional  Asbestos  Coordinator 
Walter  Jasper,  EPA,  Region  X,  1200 
Sixth  Ave.  (AT-083),  Seattle,  WA  98101. 
(206)  442^762,  (FTS)  399-2870. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  X  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider:  Certified 
Industrial  Hygiene  Services,  Inc. 
Address:  911  Western  Ave.,  Suite  206, 

Seattle,  WA  98104 
Contact:  Eileen  Kirkpatrick 
Phone:  (206)  783-9506 

(b)  Approved  Course: 

Inspector  (contingent). 

(2)(a)  Training  Provider:  Engineering 
Continuing  Education  University  of 
Washington. 

Address:  GG-13,  Seattle,  WA  98195 
Contact:  Creighton  Depew 
Phone:  (206)  543-5339 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  2/8/88). 

(3)(a)  Training  Provider: 
Environmental  Health  Sciences  Lake 
Washington  Vo-Tech. 
Address:  11605  132nd  Avenue  NE.,  • 

Kirkland,  WA  98304 
Contact:  Dave  Rodewald 
Phone:  (206)  828-5643 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  4/11/88). 

(4)(a)  Training  Provider: 
Environmental  Management.  Inc. 

Address:  P.O.  Box  91477,  Anchorage.  AK 

99509 
Contact:  Kenneth  Johnson 
Phone:  (907)  272-8056 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  4/18/88). 

(5){a)  Training  Provider:  Hazcon.  Inc., 
Health  Hazard  Control  Ser\ices. 

Address:  5950  6th  Ave.,  S.,  Suite  216, 

Seattle.  WA  98108 
Contact:  Mike  Krause 
Phone:  (206)  763-7364 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  4/4/88). 

(6)(a)  Training  Provider:  Northwest 
Envirocon.  Inc. 
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Address:  181  A  St..  Washougal.  WA 

98671 
Contact:  Randy  Hall 
Phone:  (206)  835-8576 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(7](a)  Training  Provider:  VBS 
Environmental  Building  Consultant,  Inc. 
Address:  1220  South  West  Morrison, 

Portland.  OR  97205 
Contact:  John  Perkins 
Phone:  (503)  248-1939 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  3/14/88). 

(8)(a)  Training  Provider:  University  of 
Alaska,  Mining  and  Petroleum  Training 
Services. 
Address:  155  Smith  Way,  Suite  104, 

Soldotna.  AK  99669 
Contact:  Dennis  D.  Steffy 
Phone:  (907)  262-2788 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  4/11/38). 

V.  List  of  EPA-Accredited  Bulk  Sample 
Analysis  Laboratories 

Section  206(d)  of  Title  II  states  that 
EPA  must  provide  for  the  development 
of  an  accreditation  program  through  the 
National  Bureau  of  Standards  (NBS)  for 
laboratories  conducting  analysis  of  bulk 
samples  of  asbestos-containing 
materials  by  October  17, 1987.  Due  to  a 
delay  in  funding,  the  NBS  program  will 
not  be  fully  operational  until  October 
1988.  In  order  to  provide  schools  with  a 
listing  of  accredited  laboratories,  EPA 
has  established  the  "Interim  Asbestos 
Bulk  Sample  Quality  Assurance 
Program."  EPA  announced  the  program 
in  the  Federal  Register  of  September  30, 
1987  (52  FR  33470). 

The  lisdng  of  laboratories  has  been 
developed  from  the  results  of  the  final 
round  of  the  EPA  Interim  Accreditation 
Program  and  is  compiled  by  State  within 
each  EPA  Region.  The  laboratories  have 
received  interim  accreditation  from  EPA 
by  successfully  meeting  the 
requirements  of  the  EPA  Interim 
Asbestos  Bulk  Sample  Quality 
Assurance  Program  in  the  April  1988 
round  of  the  program. 

LEAs  should  note  that  the  laboratory 
listing  is  continually  being  updated  as 
laboratories  are  accredited  by  NBS.  The 
NBS  evaluation  may  result  in 
laboratories  either  being  added  or 
deleted  from  the  listing  as  the 
accreditation  process  is  completed.  The 
NBS  evaluation  process  will  begin  in 
October  1988.  EPA  will  maintain  current 
listings  of  the  accredited  laboratories. 
LEAs  should  confirm  a  laboratory's 
accredited  status  by  contacting  both  the 


laboratory  and  EPA.  An  up-to-date 
listing  of  a  laboratory's  accredited 
status  may  be  obtained  by  phoning  (202) 
554-1404  or  contacting  the  local  EPA 
Regional  Asbestos  Coordinator. 

EPA  is  examining  the  feasibility  of 
developing  an  "electronic  bulletin 
board"  for  the  purpose  of  providing 
weekly  updates  on  recent  NBS 
accreditation  actions.  Further 
information  on  this  subject  will  be  made 
available  in  November  1988. 

EPA  Approved  Laboratories 

Region  I — Boston,  MA 

Regional  Asbestos  Coordinator: 
Allison  Roberts,  EPA,  Region  I,  Air  and 
Management  Division  (APT-2311),  JFK 
Federal  Building,  Boston,  MA  02203. 
(617)  565-3273  (FTS)  835-3273. 

(1)  Laboratory:  ACMAT. 

Address:  118  Stoner  Dr..  West  Hartford. 

CT  06107 
Contact:  Arthur  C.  Cosmas 
Phone:  (203)  289-6493 

(2)  Laboratory:  AXIOM  Laboratories. 

Address:  97  Ocean  Dr.,  E.,  Stamford,  CT 

06902 
Contact:  Sally  E.  Reffner 
Phone:  (203)  356-8977 

(3)  Laboratory:  Aetna  Life  &  Casualty, 
Engineering  Department  WlOl. 

Address:  151  Farmington  Ave.,  Hartford, 

CT  06156 
Contact:  Edward  B.  Engel 
Phone:  (203)  683-3665 

(4)  Laboratory:  Air  Quality 
Consultants. 

Address:  406  Libbey  Parkway. 

Weymouth,  MA  02189 
Contact:  John  E.  O'Malley 
Phone:  (617)  337-7320 

(5)  Laboratory:  Alliance  Technologies 
Corp..  Air  Quality  Assessments. 

Address:  213  Burlington  Rd.,  Medford, 

MA  01730 
Contact:  David  R.  Cogley 
Phone:  (617)  275-5444 

(6)  Laboratory:  Analytical  Testing 
Services. 

Address:  180  Weeden  St.,  Pawtucket,  RI 

02860-1804 
Contact:  Robert  F.  Weisberg 
Phone:  (401)  723-7978 

(7)  Laboratory:  Applied  Occupational 
Health  Systems. 

Address:  29  River  Rd.,  Suite  18,  Concord. 

NH  03301 
Contact:  Richard  R.  Kretovich 
Phone:  (603)  226-3610 

(8)  Laboratory:  Axiom  Laboratories. 
Address:  97  Ocean  Dr.,  E.,  Stamford.  CT 

06904 
Contact:  John  A.  Reffner 
Phone:  (203)  348-8098 


(9)  Laboratory:  Balsam  Environmental 
Consultants,  Inc. 

Address:  59  Stiles  Rd.,  Salem,  NH  03079 
Contact:  Tara  E.  Smith 
Phone:  (603)  893-0616 

(10)  Laboratory:  Barnes  and  Jarvis, 
Inc. 

Address:  216  Tremont  St..  Boston.  MA 

02116 
Contact:  Linda  Goudreau 
Phone:  (617)  542-^21 

(11)  Laboratory:  Baron  Consulting  Co. 
Analytical  Services. 

Address:  P.O.  Box  663.  Orange,  CT  06477 
Contact:  Harry  Agahigian 
Phone:  (203)  874-5678 

(12)  Laboratory:  Briggs  Associates, 
Inc. 

Address:  400  Hingham  St.,  Rockland, 

MA  02370 
Contact:  James  Litrides 
Phone:  (617)  871-6040 

(13)  Laboratory:  Brooks  Laboratories, 
Inc. 

Address:  44  Codfish  Lane,  Weston,  CT 

06883 
Contact:  Margaret  Y.  Brooks 
Phone:  (203)  226-6970 

(14)  Laboratory:  CON-TEST,  Inc. 
Address:  126  Shaker  Rd.,  East 

Longmeadow,  MA  01028 
Contact:  Thomas  E.  Veratti 
Phone:  (413)  525-1198 

(15)  Laboratory:  CT  State  Dept.  of 
Health  Lab. 

Address:  P.O.  Box  1689,  Hartford,  CT 

06101 
Contact:  Janet  B.  Kapish 
Phone:  (203)  566-5626 

(16)  Laboratory:  Certified  Engineering 
&  Testing  Co.,  Inc. 

Address:  25  Mathewson  Dr..  Weymouth, 

MA  02189 
Contact:  Glenn  Sylvester 
Phone:  (617)  337-7887 

(17)  Laboratory:  Certified  Engineering 
&  Testing  Co.,  Inc. 

Address:  400  Smith  St.,  Providence,  RI 

02908 
Contact:  Deborah  A.  Pereira 
Phone:  (401)  831-9090 

(18)  Laboratory:  Chem  Scope  Inc. 
Address:  P.O.  Box  389,  Fair  Haven 

Station,  New  Haven,  CT  06513 
Contact:  Ronald  D.  Arena 
Phone:  (203)  468-0055 

(19)  Laboratory:  Covino 
Environmental  Consultants,  Inc. 
Address:  12  Walnut  Hill  Park,  Wobum. 

MA  01801 
Contact:  Samuel  J.  Covino,  Jr. 
Phone:  (617)  933-2555 
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(20)  Laboratory:  Dennison 
Enviromental,  Inc. 

Address:  35H  Industrial  Wcwy.,  Wobum. 

MA  01801 
Contact:  James  E.  Dennison 
Phone:  (617)  932-9400 

(21)  Laboratory:  EHL  Division  of 
Cigna  Corp. 

Address:  94  Murphy  Rd..  Hartford.  CT 

06114 
Contact:  (im  Kenny 
Phone:  (203)  522-3814 

(22)  Laboratory:  ESA  Laboratories. 
Address:  43  Wiggins  Ave^  Bedford,  MA 

01730 
Contact:  Reg  Griffin 
Phone:  (617)  275-0100 

(23)  Laboratory:  Eastern  Analytical 
Laboratories,  Inc. 

Address:  149  Rangeway  Rd„  North 

Billerica,  MA  01862 
Contact:  Drew  Killius 
Phone:  (617)  272-5212 

(24)  Laboratory:  Enviro-Lab,  Inc. 
Address:  154  Grove  St.,  Chicopee.  MA 

01020 
Contact:  Peter  R.  Tuttle 
Phone:  (413)  592-0030 

(25)  Laboratory:  Enviromed  Services, 
Inc. 

Address:  25  Science  Park.  New  Haven, 

CT  06511 
Contact:  William  G.  Oldman 
Phone:  (203)  786-^5580 

(26)  Laboratory:  Environmental 
Associates,  Inc. 

Address:  1222  FairTield  Ave.,  Bridgeport, 

CT  06605 
Contact:  Ralph  B.  Wiech 
Phone:  (203)  368-6064 

(27)  Laboratory:  Environmental  Field 
Services,  Inc. 

Address:  63  Elm  St.,  Topsham,  ME  04086 
Contact:  ]oanna  L  Eaton 
Phone:  (207)  725-4112 

(28)  Laboratory:  Envirosciences.  Inc. 
Address:  220  Tollgate  Rd..  Warwick.  RI 

02886 
Contact  Theodore  Lemek 
Phone:  (401)  737-0633 

(29)  Laboratory:  Hitchcock  Gas 
Engine  Co. 

Address:  50  Cross  St..  Bridgeport.  CT 

06610 
Contact:  John  F.  Sieckhaus 
Phone:  (203)  334-4812 

(30)  Laboratory:  Hub  Testing 
Laboratory. 

Address:  95  Beaver  St..  Waltham.  MA 

02154 
Contact:  Fred  Boyle 
Phone:  (617)  893-8330 

(31)  Laboratory:  Hunter 
Environmental  Sciences.  Inc. 


Address:  P.O.  Box  284,  Lincoln,  MA 

01773 
Contact:  W.  Bruce  Hunter 
Phone:  (617)  259-0800 

(32)  Laboratory:  Hygeia,  Inc. 
Address:  303  Bear  Hill  Rd..  Waltham, 

MA  02154 
Contact:  John  R.  Pilling 
Phone:  (617)  647-«475 

(33)  Laboratory:  Hygenix,  Inc. 
Address:  40  Hoyt  St.,  Stamford.  CT 

06905 
Contact:  Robert  C.  Brown 
Phone:  (203)  324-2222 

(34)  Laboratory:  Hygienetics 
Analytical  Services.  Inc. 

Address:  150  Causeway  St.,  Boston,  MA 

02114 
Contact:  Jack  Yee,  Sr. 
Phone:  (617)  723-4664 

(35)  Laboratory:  Industrial  Hygiene/ 
New  England. 

Address:  P.O.  Box  947,  Kennebunk,  ME 

04043 
Contact:  Thomas  F.  Hatch 
Phone:  (207)  985-6110 

(36)  Laboratory:  Kaselaan  &  D'Angelo 
Asso.,  Inc. 

Address:  500  Victory  Rd.,  Marina  Bay 

N.,  Quincy.  MA  02171 
Contact:  Louis  P.  Solebello.  Jr. 
Phone:  (617)  523-2211 

(37)  Laboratory:  Liberty  Mutual 
Insurance  Co.  Analytical  Laboratory. 
Address:  71  Frankland  Rd.,  Hopkinton. 

MA  01748 
Contact:  Kenneth  J.  Muzal 
Phone:  (617)  435-9061 

(38)  Laboratory:  MICROTHERM 
Address:  P.O.  Box  7,  Walthan.  MA  02254 
Contact:  Arthur  M.  Coates 

Phone:  (817)  891-1113 

(39)  Laboratory:  MMR.  Inc. 
Address:  P.O.  Box  810,  241  West 

Boylston  St.,  West  Boylston,  MA 

01583 
Contact:  Donald  Pellegrmo 
Phone:  (617)  835-6262 

(40)  Laboratory:  Massachusetts 
Institute  of  Technology  Industrial 
Hygiene  Office. 

Address:  77  Massachusetts  Ave.,  Rm. 

20C-204,  Cambridge,  MA  02139 
Contact:  Bonnie  L.  Weeks 
Phone:  (617)  253-2596 

(41)  Laboratory:  Mystic  Air  Quality 
Consultants,  Inc. 

Address:  1085  Buddington  Rd.,  Croton, 

CT  06340 
Contact:  Christopher  J.  Eident 
Phone:  (203)  449-6903 

(42)  Laboratory:  New  England  Testing 
Lab.,  Inc. 

Address:  1254  Douglas  Ave.,  North 
Providence,  RI  02904-5392 


Contact:  Robert  T.  Legere 
Phone:  (401)  353-3420 

(43)  Laboratory:  Northeast 
Environmental  Testing  Lab..  Inc. 
Address:  51  Sockanossett  Crossroads. 

Cranston,  RI  02910 
Contact:  Carmine  J.  Spineila 
Phone:(401)785-1720 

(44)  Laboratory:  Northeast  Research 
Institute,  Inc. 

Address:  309  Farmington  Ave.,  Suite  A- 

100,  Farmington,  CT  06032 
Contact:  Linda  Hemsen 
Phone:  (203)  677-9666 

(45)  Laboratory:  Northeast  Test 
Consultants. 

Address:  587  Spring  St.,  Westbrook,  ME 

04092 
Contact:  Stephen  Broadhead 
Phone:  (207)  854-3939 

(46)  Laboratory:  R.l.  Analytical 
Laboratories,  Inc. 

Address:  231  Elm  St.,  Warwick,  RI  02888 
Contact:  Anthony  E.  Perrotti 
Phone:  (401)  467-2452 

(47)  Laboratory:  Shelbume 
Laboratories,  Inc. 

Address:  P.O.  Box  458.  Shelbume,  VT 

05482 
Contact:  Robert  J.  Emerson 
Phone:  (802)  985-3379 

(48)  Laboratory:  TRC  Environmental 
Consultants.  Inc. 

Address:  800  Connecticut  Blvd.,  East 

Hartford,  CT  06108 
Contact:  Paul  Hunt 
Phone:  (203)  289-8631 

(49)  Laboratory:  The  Hartford 
Insurance  Group  Environmental 
Sciences  Lab. 

Address:  Hartford  Plaza.  Hartford,  CT 

06115 
Contact:  Stephan  W.  Campbell 
Phone:  (203)  547-4557 

(50)  Laboratory:  The  Hartford  Steam 
Boiler  I  &  I  Co.  Environmental  Services 
Laboratory. 

Address:  One  State  St.,  Hartford.  CT 

06102 
Contact:  Floyd  B.  Parsons,  Jr. 
Phone:  (203)  722-5476 

(51)  Laboratory:  The  Water  Works 
Laboratories. 

Address;  60  Elmhill  Ave.,  Leominster, 

MA  01453 
Contact:  Eric  J.  Koslowski 
Phone:  (617)  534-1444 

(52)  Laboratory:  Travelers  Insurance- 
Engr.  Lab. 

Address:  248  Constitution  Plaza, 

Hartford,  CT  06183 
Contact:  Amita  Sanghvi 
Phone:  (203)  277-7533 
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Region  II — Edison.  N] 

Regional  Asbestos  Coordinator: 
Arnold  Freiberger,  EPA.  Region  II, 
Woodbridge  Ave..  Raritan  Depot,  Bldg. 
10.  (ES-PTS).  Edison.  NJ  08837.  (201) 
321-6668.  (FTS)  340-6671. 

(1)  Laboratory:  AMA  of  New  York/ 
New  Jersey.  Inc. 

Address:  Suite  307. 1090  King  George's 

Post  Rd..  Edison.  NJ  08837-3728 
Contact:  Robert  M.  Powell 
Phone:  (201)  417-0660 

(2)  Laboratory:  ASTECO.  Inc. 
Address:  P.O.  Box  2204.  Niagara 

University,  NY  14109 
Contact:  Fred  Smith 
Phone:  (716)  297-5992 

(3)  Laboratory:  ATC  Environmental. 
Inc. 

Address:  104  East  25th  St..  New  York. 

NY  10010 
Contact:  Robert  Adamson 
Phone:  (212)  353-8280 

(4)  Laboratory:  Adelaide 
Environmental  Health  Associates. 
Address:  117  East  Pond  Rd..  Suite  200. 

White  Plains.  NY  10601 
Contact:  Ernest  Coon  \ 

Phone:  (914)  949-3109  Ny^ 

(5)  Laboratory:  Adelaide 
Environmental  Health  Associates. 
Address:  61  Front  St.,  Binghamton.  NY 

13905-4705 
Contact:  Brian  Donnelly/Steve 

Karpinski 
Phone:  (607)  722-6839 

(6)  Laboratory:  Alpha  Environmental, 
Inc. 

Address:  27  Gerritsen  Ave.,  Bayport,  NY 

11705 
Contact:  Scott  B.  Mosher 
Phone:  (516)  472-3499 

(7)  Laboratory:  Alternative  Ways,  Inc. 
Address:  P.O.  Box  1147, 100  Essex  Rd., 

Bellmawr,  NJ  08031 
Contact:  John  Luxford 
Phone:  (609)  933-3300 

(8)  Laboratory:  Ambient  Labs,  Inc. 
Address:  85  Chambers  St.,  New  York, 

NY  10007 
Contact:  William  A.  Esposito 
Phone:  (212)  962-4242 

(9)  Laboratory:  Analytical  Electron 
Microscopy,  Inc. 

Address:  P.O.  Box  1147, 100  Essex  Rd.. 

Bellmaur,  NJ  08031 
Contact:  Perry  Cohn 
Phone:  (609)  933-1663 

(10)  Laboratory:  Applied 
Environmental  Technology,  Inc. 
Address:  218  Cooper  Center, 

Pennsauken,  NJ  08109 
Contact:  Willard  Kingsley 
Phone:  (609)  488-9200 


(11)  Laboratory:  Applied  Geo 
Services,  Inc. 

Address:  300  Park  Ave.,  S.,  15th  Fl..  New 

York,  NY  10010 
Contact:  Jeffrey  A.  Forgang 
Phone:  (201)  750-4514 

(12)  Laboratory:  Applied  Respiratory 
Technology. 

Address:  P.O.  Box  1132,  Peekskill,  NY 

10566 
Contact:  Paul  M.  Madigan 
Phone:  (914)  431-6421 

(13)  laboratory:  Asbesto-Tech. 
Address:  140-30  Elgar  PI..  Suite  30-B, 

Bronx.  NY  10475 
Contact:  Solomon  Mate 
Phone:  (212)  671-5266 

(14)  Laboratory:  Asbestos  Analysis  of 
Central  New  York. 

Address:  211  Dorothy  St..  Syracuse.  NY 

13203 
Contact:  Mark  Franey 
Phone:  (315)  479-8793 

(15)  Laboratory:  Asbestos 
Consultancy  Service,  Inc.,  Holiday  Bldg. 
Address:  121  State  Highway  36,  West 

Long  Branch,  NJ  07784 
Contact:  George  Forrest 
Phone:  (201)  571-1400 

(16)  Laboratory:  Assessment 
Technologies,  Inc. 

Address:  323  West  39th  St..  New  York. 

NY  10018 
Contact:  Richard  W.  Holmes 
Phone:  (201)  391-1495 

(17)  Laboratory:  Astech.  Inc. 
Address;  317  West  Milton  Ave.. 

Rahway.  NJ  07065 
Contact:  Michael  Matarazzo  CIH 
Phone:  (201)  396-4455 

(18)  Laboratory:  Atlantic 
Environmental.  Inc. 

Address:  2  East  Blackwell  St.,  Suite  24, 

Dover.  NJ  07801 
Contact:  Robert  Sheriff 
Phone:  (201)  366^660 

(19)  Laboratory:  Barnes  and  Jar^.is/ 
Hygeia  Joint  Office. 

Address:  116  East  27th  St..  5th  Fl..  New 

York.  NY  10016 
Contact:  Carllett  Grey-Golding 
Phone:  (212)  532-6433 

(20)  Laboratory:  Brad  Associates. 
Address:  1  Rosanne  Ct.,  Lake 

Ronkonkoma.  NY  11779 
Contact:  Benito  P.  San  Pedro 
Phone:  (516)  467-4539 

(21)  Laboratory:  Buck  Engineering  & 
Environmental  Laboratory. 
Address:  100  Tompkins  St.,  Courtland, 

NY  13045 
Contact:  John  H.  Buck 
Phone:  (607)  753-3403 

(22)  Laboratory:  Buffalo  Testing  Labs., 
Inc. 


Address:  902  Kenmore  Ave.,  Buffalo,  NY 

14216 
Contact:  Edward  J.  Kris 
Phone:  (716)  873-2302 

(23)  Laboratory:  Bulava 
Environmental.  Inc. 

Address:  13  Hunt  Club  Rd..  Belle  Mead. 

NJ 08502 
Contact:  Edward  J.  Bulava 
Phone:  (201)  874-6207 

(24)  Laboratory:  C  &  F  Underwriters 
Group  Occupational  Health  Services. 
Address:  211  Mt.  Airy  Rd..  Basking 

Ridge.  NJ  07920 
Contact:  W.  P.  Osen 
Phone:  (201)  953-3000 

(25)  Laboratory:  CS  Environmental 
Laboratory.  Inc. 

Address:  5854  Butternut  Dr..  East 

Syracuse,  NY  13057 
Contact:  Ida  J.  Bennett 
Phone:  (315)  446-8795 

(28)  Laboratory:  Calibrations. 
Address:  P.O.  Box  11266.  Albany.  NY 

12211 
Contact:  Sascha  Percent 
Phone:  (518)  786-1865 

(27)  Laboratory:  Call  the  Experts. 
Address:  820  Coney  Island  Ave., 

Brooklyn.  NY  11218 
Contact:  Robert  Traktman 
Phone:  (718)  941-7600 

(28)  Laboratory:  Carmel  Industrial 
Health,  Inc. 

Address:  12  Hoffman  St..  Maplewood. 

NJ 07040 
Contact:  Matthew  Carmel 
Phone:  (201)  378-8011 

(29)  Laboratory:  Certified  Engineering 
&  Testing  Company  of  Upstate  New 
York.  Inc. 

Address:  284  Genesee  St..  Utica.  NY 

13502 
Contact:  Mark  S.  Evans 
Phone:  (315)  732-3828 

(30)  Laboratory:  Charles  M.  Shapiro 
and  Sons.  P.C.  Consulting  Engineers. 
Address:  6315  Mill  Ln..  Brooklyn.  NY 

11234 
Contact:  Elliot  J.  Shapiro 
Phone:  (718)  531-8400 

(31)  Laboratory:  Chemical  Samples  & 
Analytical  Services  Company. 
Address:  P.O.  Box  514.  Thorofare,  NJ 

08086 
Contact:  Donovan  Chambers 
Phone:  (809)  848-7227 

(32)  Laboratory:  Chenango 
Environmental  Laboratory.  Inc. 
Address:  349  Chenango  St..  Binghamton. 

NY  13901 
Contact:  John  D.  Meade 
Kione:  (607)  723-7968 
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(33)  Laboratory:  Clayton 
Environmental  Consultants.  Inc. 
Address:  160  Fieldcrest  Ave..  Raritan 

Center,  Edison,  NJ  08837 
Contact:  Kirit  H.  Vora 
Phone:  (201)  225-6040 

(34)  Laboratory:  Consulting  Engineer. 
Address:  P.O.  Box  102,  Bronx,  NY  10471 
Contact:  George  Kan 

Phone:  (212)  796-4761 

(35)  Laboratory:  Corning  Eng. 
Environmental  Services  Coming  Glass 
Works. 

Address:  One  Malcolm  Ave..  Teterboro, 

NJ  07608 
Contact:  John  C  Walton 
Phone:  (201)  393-5647 

(36)  Laboratory:  Dames  &  Moore. 

Address:  12  Conunerce  Dr..  Cranford,  NJ 

07016-1101 
Contact:  Jim  Conway 
Phone:  (201)  272-8300 

(37)  Laboratory:  Detail  Associates, 
Inc. 

Address:  601  Piermont  Rd..  Demarest.  NJ 

07627 
Contact:  Stephen  A.  Jaraczewsld 
Phone:  (201)  786-7059 

(38)  Laboratory:  Doerffel  Associates. 
Address:  1011  Highland  Ave., 

Cinnaminson,  NJ  08077 
Contact:  Gene  W.  Doerffel 
Phone:  (609)  829-7362 

(39)  Laboratory:  Durm  Geoscience 
Corp. 

Address:  12  Metro  Park  Rd.,  Albany,  NY 

12205 
Contact:  James  R.  Duim 
Phone:  (518)  45&-1313 

(40)  Laboratory:  ENTEK 
Environmental  &  Tech.  Services 
Rennselaer  Technology  Paiic. 
Address:  125  DeFreest  Dr.,  Troy.  NY 

12180 
Contact:  Arthur  N.  Rohl 
Phone:  (518)  283-9200 

(41)  Laboratory:  Eastern  Analytical 
Services.  Inc. 

Address:  7  Ringler  Dr..  East  Northport. 

NY  11731 
Contact:  Paul  Stascavage 
Phone:  (516)  368-3867 

(42)  Laboratory:  Eastern  Analytical 
Services,  Inc. 

Address:  225  Westchester  Ave.,  Port 

Chester.  NY  10573 
Contact:  Christopher  Corrado 
Phone:  (914)  939-6992 

(43)  Laboratory:  Ecology  & 
Environment.  Inc. 

Address:  4285  Genesee  St.,  Buffalo,  NY 

14225 
Contact:  Gary  Hahn 
Phone:  (716)  631-0360 


(44)  Laboratory:  Electron-Microscopy 
Service  Laboratories,  Inc. 

Address:  108  Haddon  Ave.,  Westmont, 

NJ 08108 
Contact:  Peter  Frasca 
Phone:  (809)  858^800 

(45)  Laboratory:  Enviro-Probe,  Inc. 
Address:  17  Heritage  Dr.,  Edison,  NJ 

08820 
Contact:  Ved  P.  Kukreja 
Phone:  (201)  769-0274 

(46)  Laboratory:  Enviro-Probe,  Inc. 
Address:  2917  Bruckner  Blvd.,  Bronx,  NY 

10461 
Contact:  Ved  P.  Kukreja 
Phone:  (212)  863-0045 

(47)  Laboratory:  Environmental 
Concerns  Labs. 

Address:  Box  78,  High  Bridge.  NJ  08829 
Contact:  Rita  I.  Buchanan 
Phone:  (201)  838-5338 

(48)  Laboratory:  Environmental 
Health  Protection  Consultants,  Inc. 
Address:  46  Ivy  Ln.,  Cherry  Hill,  NJ 

08002 
Contact:  Joseph  E.  Wilson 
Phone:  (609)  779-1372 

(49)  Laboratory:  Environmental 
Management  Systems,  Inc. 

Address:  14  Sarafian  Rd..  New  Paltz,  NY 

12561 
Contact:  Martin  S.  Rutstein 
Phone:  (914)  255-1034 

(50)  Laboratory:  Environmental 
Monitoring  and  Consulting  Services. 
Address:  P.O.  Box  872,  Somerville.  NJ 

08876 
Contact:  Joel  Russell 
Phone:  (201)  249-3005 

(51)  Laboratory:  Exxon  Biomedical 
Sciences,  Inc.  IH  Analytical  Laboratory. 

Address:  Mettlers  Road:  CN2350.  East 

Millstone.  NJ  08875-2350 
Contact:  John  E.  Stillman 
Phone:  (201)  873-6033 

(52)  Laboratory:  Friends  Laboratory. 
Inc. 

Address:  446  Broad  St..  Waverly.  NY 

14892-1445 
Contact:  Douglas  Friend 
Phone:  (607)  565-2893 

(53)  Laboratory:  Galson  Technical 
Services. 

Address:  6601  Kirkville  Rd.,  East 

Syracuse.  NY  13057 
Contact:  Eva  Galson 
Phone:  (315)  432-0506 

(54)  Laboratory:  Glomar  Corp. 

Address;  29-09  Queens  Plaza  N.,  Long 

Island  City.  NY  11101 
Contact:  Richard  J.  Deliberto 
Phone:  (718)  786-6660 

(55)  Laboratory:  Hall-Kimbrell 
Environmental  Services. 


Address:  129-09  26  Ave.,  Flushing,  NY 

11354-1166 
Contact:  John  F.  Cesario 
Phone:  (718)  445-9090 

(56)  Laboratory:  Hillman 
Environmental  Co. 

Address:  427  Chestnut  St..  Union.  NJ 

07083 
Contact:  Joseph  P.  Hiliman 
Phone:  (201)  686-3335 

(57)  Laboratory:  Independent 
Asbestos  Labs,  Inc. 

Address:  5900  Butternut  Dr.,  East 

Syracuse,  NY  13057 
Contact:  Fred  Terracina 
Phone:  (315)  437-1122 

(58)  Laboratory:  Independent  Testing 
&  Consultation.  Inc. 

Address:  P.O.  Box  539,  Hoimdel,  NJ 

07733 
Contact:  Anthony  Matthews 
Phone:  (201)  583-2538 

(59)  Laboratory:  Independent  Testing 
Laboratory. 

Address:  129-11 18th  Ave.,  College 

Point,  NY  11356 
Contact;  Anthony  Gugleota 
Phone:  (718)  961-«530 

(60)  Laboratory:  Industrial  Testing 
Laboratories. 

Address;  50  Madison  Ave.,  New  York. 

NY  10010 
Contact:  Kenneth  J.  Kohlhof 
Phone:  (212)  685-8788 

(61)  Laboratory:  Infer-Cify  Testing  & 
Consulting  Corp. 

Address:  167  Willis  Ave..  Mineola,  NY 

11501 
Contact:  Malcolm  Newman 
Phone:  (516)  747-8400 

(62)  Laboratory:  International 
Asbestos  Testing  Laboratories  (lATL). 
Address:  36  North  Pine  Ave..  Maple 

Shade,  NJ  08052 
Contact:  Emil  M.  Ondra 
Phone;  (609)  779-7792 

(63)  Laboratory:  Jesse  H.  Bidanset  and 
Associates. 

Address:  167  Willis  Ave.,  Mineola.  NY 

11501 
Contact;  Jesse  H.  Bidanset 
Phone;  (516)  747-8400 

(64)  Laboratory:  Kaselaan  and 
D'Angelo  Associates.  Inc. 

Address:  P.O.  Box  165,  Haddonfield,  NJ 

08033 
Contact;  James  J.  Weitzman 
Phone;  (609)  547-6500 

(65)  Laboratory:  Kemron 
Environmental  Services. 
Address;  755  New  York  Ave.. 

Huntington,  NY  11743 
Contact:  Joseph  Mannetta 
Phone;  (516)  427-0950 
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(66)  Laboratory:  Laboratories  for 
Environmental  Testing. 
Address:  P.O.  Box  8381,  Long  Island 

City,  NY  11101 
Contact:  Michael  A.  Martucci 
Phone:  (718)  786-5583 

(67)  Laboratory:  Laboratory  Testing 
Sen'ices,  Inc. 

Address:  75  Urban  Ave.,  Westbury,  NY 

11590 
Contact:  Kevin  Tumulty 
Phone:  (516)  334-7770 

(68)  Laboratory:  Lozier  Laboratories. 
Address:  23  North  Main  St.,  Fairport.  NY 

14450 
Contact:  Alan  J.  Laffm 
Phone:  (716)  223-7610 

(69)  Laboratory:  Marine  Chemists,  Inc. 
Address:  P.O.  Box  2089,  Perth  Amboy. 

NJ  08862-2089 
Contact:  James  Wadatz 
Phone:  (201)  826-3233 

(70)  Laboratory:  Material  Analysis. 
Address:  54  Sylvania  Ave.,  Cardiff,  NJ 

08232 
Contact:  Brian  )ames 
Phone:  (609)  646-8643 

(71)  Laboratory:  Micro  Investigations. 
Address:  1102  Western  Ave..  #5. 

Albany,  NY  12203 
Contact:  Cathryn  L  Oakes 
Phone:  (518)  489-6524 

(72)  Laboratory:  Microscopy  Research 
Laboratories.  Inc. 

Address:  1167  Highway  28,  P.O.  Box 

5115,  North  Branch,  NJ  08878 
Contact:  Edwin  R.  Levin 
Phone:  (201)  526-9192 

(73)  Laboratory:  National  Testing 
Laboratories,  Inc. 

Address:  27-14  39th  Ave.,  Long  Island 

City,  NY  11101 
Contact:  Allen  Ross 
Phone:  (718)  784-2626 

(74)  Laboratory:  Northeastern 
Analytical  Corp. 

Address:  Evesham  Corporation  Center,  4 
East  Stow  Rd.,  Unit  10,  Mariton,  NJ 
08053 

Contact:  William  Harris 

Phone:  (609)  651-1441 

(75)  Laboratory:  O'Brien  and  Gere 
Engineers,  Inc. 

Address:  Box  4873. 1304  Buckley  Rd.. 

Syracuse,  NY  13221 
Contact:  Swiatoslav  W.  Kaczmar 
Phone:  (315)  451-4700 

(76)  Laboratory:  PMK  Eng.  and 
Testing,  Inc. 

Address:  516  Bloy  St.,  Hillside.  NJ  07205 
Contact:  James  Ferris 
Phone:  (201)  686-0044 

(77)  Laboratory:  PSE  &  G  Research 
Corporation. 


Address:  200  Boyden  Ave..  Maplewood, 

NJ  07040 
Contact:  Douglas  Campbell 
Phone:  (201)  761-1390 

(78)  Laboratory:  Pedneault 
Associates.  Inc. 

Address:  1615  Ninth  Ave..  Bohemia,  NY 

11716 
Contact:  John  Pedneault 
Phone:  (516)  467-6477 

(79)  Laboratory:  Phoenix  Safety 
Associates.  Ltd. 

Address:  37-41  30th  St..  Long  Island 

City.  NY  11101 
Contact:  F.  Michael  Finnerty 
Phone:  (718)  786-5522 

(80)  Laboratory:  Powel  Environmental 
Services.  Inc. 

Address:  Suite  9A.  Camp  Meeting 

Grounds.  Delanco.  NJ  08075 
Contact:  Michael  D.  Moschella 
Phone:  (609)  764-8886 

(81)  Laboratory:  Princeton  Testing 
Laboratory. 

Address:  P.O.  Box  3108.  Princeton.  NJ 

08540 
Contact:  David  Kichula 
Phone:  (609)  452-9050 

(82)  Laboratory:  Professional  Service 
Ind..  Inc. 

Address:  423A  New  Kamer  Rd.,  Albany. 

NY  12205 
Contact:  Mark  Wysin 
Phone:  (518)  452-0777 

(83)  Laboratory:  Professional  Testing 
Labs.  Inc.  Regulatory  Agency 
Consultant. 

Address:  18  Seaview  Blvd..  Port 

Washington.  NY  11050-4610 
Contact:  Mark  Levinn 
Phone:  (516)  484-7878 

(84)  Laboratory:  Public  Service 
Testing  Laboratories,  Inc. 

Address:  37-31  57th  St.,  Woodside,  NY 

11377 
Contact:  Stephen  DiMartino 
Phone:  (718)  476-9202 

(85)  Laboratory:  Shimel  and  Sor 
Testing  Labs. 

Address:  98  Sand  Park  Rd.,  Cedar 

Grove,  NJ  07009 
Contact:  Kamil  Sor 
Phone:  (201)  239-6001 

(86)  Laboratory:  TAKA  Asbestos 
Analytical  Services. 

Address:  P.O.  Box  208,  Greenlawn.  NY 

11740 
Contact:  Thomas  A.  Kubic 
Phone:  (516)  261-2117 

(87)  Laboratory:  Testwell  Craig  Lab. 
Inc. 

Address:  47  Hudson  St.,  Ossining.  NY 

15062 
Contact:  Marco  J.  Pedone 
Phone:  (914)  762-9000 


(88)  Laboratory:  Testwell  Craig 
Laboratories  of  Albany,  Inc. 
Address:  518  Clinton  Ave..  Albany.  NY 

12206 
Contact:  Stanley  P.  Purzycki 
Phone:  (518)  436-4114 

(89)  Laboratory:  Testwell  Craig 
Laboratories.  Inc. 

Address:  50  Passaic  Ave..  Fairfield,  NJ 

07006 
Contact:  Marco  J.  Pedone 
Phone:  (201)  882-8377 

(90)  Laboratory:  Testwell-Craig 
Testing  Laboratories. 

Address:  565  East  Harding  Highway, 

Mays  Landing,  NJ  08330 
Contact:  Joseph  Gighotti 
Phone:  (609)  625-1700 

(91)  Laboratory:  U.S.  Testing 
Company,  Inc..  Enviroimiental  Sciences 
Division. 

Address:  1415  Park  Ave..  Hoboken,  NJ 

07030 
Contact:  Ellen  McCabe  Noyes 
Phone:  (201)  792-2400 

(92)  Laboratory:  United  States 
Testing,  Inc.,  Textiles  Services  Division. 
Address:  1415  Park  Ave.,  Hoboken.  NJ 

07030 
Contact:  Ray  Robinson 
Phone:  (201)  792-2400 

(93)  Laboratory:  Xerox  Analytical 
Laboratories. 

Address:  Xerox  Corporation  0114-42D, 
Joseph  C.  Wilson  Center  of 
Technology.  Rochester.  NY  14644 

Contact:  Judy  A.  Coene 

Phone:  (716)  422-3675 

Region  III— Philadelphia.  PA 

Regional  Asbestos  Coordinator: 
Staphanie  Branche.  EPA,  Region  III 
(3HW-40),  841  Chestnut  Bldg., 
Philadelphia.  PA  19107.  (215)  597-9859, 
(FTS)  597-9859. 

(1)  Laboratory:  A.F.  Meyer  and 
Associates,  Inc. 

Address:  6845  Elm  St.,  Suite  700, 

McLean,  VA  22101 
Contact:  Jorge  Rangel,  Jr. 
Phone:  (703)  734-9093 

(2)  Laboratory:  AGX,  Inc. 
Address:  Freedom  Professional  Bldg., 

Suite  3B,  1341  Old  Freedom  Rd.,  Mara, 

PA  16046 
Contact:  Kimberly  Allison 
Phone:  (412)  776-1905 

(3)  Laboratory:  AMA  Analytical 
Services. 

Address:  4475  Forbes  Blvd.,  Lanham, 

MD  20706 
Contact:  Bruce  Lippy 
Phone:  (301)  459-2640 

(4)  Laboratory:  ASBESTECH  Division. 
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Address:  P.O.  Box  98.  Dunbar.  WV  25064 
Contact:  John  Richard  Hart 
Phone:  (304)  766-6224 

(5)  Laboratory:  ATEC  Associates  of 
Virginia,  Inc. 

Address:  2551  Eltham  Ave.,  Suite  "Z", 

Norfolk.  VA  23513 
Contact:  Richard  A.  Vogel,  Jr. 
Phone:  (804)  857-6765 

(6)  Laboratory:  ATEC  Associates,  Inc., 
Industrial  Hygiene  Division. 
Address:  8989  Herrmann  Dr..  Columbia. 

MD  21045-8780 
Contact:  Paul  A.  Esposito 
Phone:  (301)  381-0232 

(7)  Laboratory:  Academy  of  IRM.  Inc. 
Address:  1600  Winchester  Rd., 

Annapolis.  MD  21401 
Contact:  Bobby  E.  Leonard 
Phone:  (301)  757-6503 

(8)  Laboratory:  Accredited 
Environmental  Technologies 
Incorporated. 

Address:  28  North  Pennell  Rd..  Lima.  PA 

19037 
Contact:  Jack  Carney 
Phone:  (215)  891-0114 

(9)  Laboratory:  Advanced  Analytical 
Laboratories.  Inc. 

Address:  RD-1  Rt  309.  P.O.  Box  E, 

Drums,  PA  18222 
Contact:  Thomas  Martinelli 
Phone:  (717)  788-5110 

(10)  Laboratory:  Air  Quality  Analysis 
Associates. 

Address:  1337  Perry  Ave.,  Morgantown, 

WV  26505 
Contact:  John  T.  Jankovic 
Phone:  (304)  599-0023 

(11)  Laboratory:  Air  Quality  Services. 
Address:  4527  Clairton  Blvd.,  Pittsburgh, 

PA  15236 
Contact:  Nancy  Kotsko 
Phone:  (412)  881-5630 

(12)  Laboratory:  Allegheny  Mountain 
Research,  Occupational  Health  Division. 
Address:  RD  1,  Box  243A,  Berlin,  PA 

15530-9546 
Contact:  Victor  Kawchak 
Phone:  (814)  267-4404 

(13)  Laboratory:  Altest  Environmental 
Labs. 

Address:  28  West  Main  St.,  Plymouth, 

PA  18651 
Contact:  Frank  Egenski 
Phone:  (717)  779-5377 

(14)  Laboratory:  Ambric  Testing,  Inc. 
Address:  3600  Crawford  St.. 

Philadelphia.  PA  19129 
Contact:  Walter  M.  Stein 
Phone:  (215)  438-7944 

(15)  Laboratory:  American  Medical 
Laboratories.  Inc. 

Address:  2000  Bremo  Rd.,  Suite  204, 
Richmond,  VA  23226 


Contact:  Robert  Murphy 
Phone:  (703)  691-9100 

(16)  Laboratory:  Analytics. 
Address:  P.O.  Box  25249,  Richmond,  VA 

23260 
Contact:  James  Calpin 
Phone:  (804)  353-8973 

(17)  Laboratory:  Analytics  Laboratory, 
Inc.,  Subs,  of  Roche  Biomedical 
Laboratories  Inc. 

Address:  2843  Duke  St.,  Alexandria,  VA 

22314 
Contact:  Eugene  Buie 
Phone:  (703)  370-7900 

(18)  Laboratory:  Analytics  Laboratory, 
Inc.,  Subs,  of  Roche  Biomedical 
Laboratories  Inc. 

Address:  1003  Norfolk  Square,  Norfolk. 

VA  23502 
Contact:  Christie  Buie 
Phone:  (804)  857-0675 

(19)  Laboratory:  Apex  Environmental. 
Inc. 

Address:  7930  Old  Georgetown  Rd.. 

Bethesda.  MD  20814 
Contact:  Frank  G.  Fitzpatrick 
Phone:  (301)  657-2739 

(20)  Laboratory:  Applied 
Environmental  Health  &  Safety  Inc. 
Address:  Reston  International  Center, 

11800  Sunrise  Valley  Dr.,  Suite  1230, 

Reston.  VA  22091 
Contact:  Jana  Ambrose 
Phone:  (703)  648-0822 

(21)  Laboratory:  Asbestos  Testing 
Inc.,  Industrial  Hygienist. 

Address:  5207  Noyes  Ave.,  Charleston. 

WV  25304 
Contact:  John  S.  Ferrell 
Phone:  (304)  925-6795 

(22)  Laboratory:  BCM  Lab  Division. 
Address:  1850  Gravers  Rd..  Norristown. 

PA  19401 
Contact:  John  J.  Tobin 
Phone:  (215)  275-1190 

(23)  Laboratory:  Batta  Environmental 
Associates. 

Address:  P.O.  Box  9722,  Newark,  DE 

19711-9722 
Contact:  Steve  Cahill 
Phone:  (302)  737-3376 

(24)  Laboratory:  Biospherics,  Inc. 
Address:  12051  Indian  Creek  Ct.. 

Beltsville,  MD  20705 
Contact:  Len  Burelli 
Phone:  (301)  369-3900 

(25)  Laboratory:  Briggs  Associates, 
Inc. 

Address:  8300  Guilford  Rd.,  Suite  E, 

Columbia,  MD  21046 
Contact:  J.  Ross  Voorhees 
Phone:  (301)  621-8730 

(26)  Laboratory:  Brujos  Scientific,  Inc. 
Address:  505  Drury  Ln.,  Baltimore,  MD 

21229 


Contact:  Robert  Olcerst 
Phone:  (301)  566-0859 

(27)  Laboratory:  C  &  B  Laboratories. 
Address:  420  Ellwell  Ct.,  Glen  Bumie. 

MD  21061 
Contact:  G.  Edward  Carney 
Phone:  (301)  760-6111 

(28)  Laboratory:  Camtech,  Inc. 
Address:  McKnight-Ivory  Bldg.,  Suite 

#202,  4550  McKnight  Rd.,  Pittsburgh, 

PA  15237 
Contact:  Michael  A.  Campbell 
Phone:  (412)  931-1210 

(29)  Laboratory:  Cohen. 

Address:  215  Oak  Ave.,  Baltimore,  MD 

21208 
Contact:  Frances  H.  Cohen 
Phone:  (301)  484-6391 

(30)  Laboratory:  Commonwealth 
Laboratory,  Inc. 

Address:  Chemists  Bldg.,  P.O.  Box  8025. 

Richmond,  VA  23223 
Contact:  Edwin  Cox,  III 
Phone:  (804)  648-8358 

(31)  Laboratory:  Criterion 
Laboratories,  Inc. 

Address:  1035  Mill  Creek  Dr.,  Suite  A2, 

Feasterville,  PA  19047-7320 
Contact:  James  A.  Weltz 
Phone:  (215)  322-2776 

(32)  Laboratory:  Cumberland 
Analytical  Labs.,  Inc. 
Address:  56  North  Second  St., 

Chambersburg,  PA  17201 
Contact:  D.R.  Richner,  Jr. 
Phone:  (717)  263-5943 

(33)  Laboratory:  Eagle  Industrial 
Hygiene  Association  Incorporated. 

Address:  10220  Selmer  Place, 

Philadelphia,  PA  19116 
Contact:  Keith  Crawford 
Phone:  (215)  677-9736 

(34)  Laboratory:  Enviro  Dynamics, 
Inc.,  Occupational  &  Environmental 
Health  Consultants. 

Address:  3800  Fairfax  Dr.,  Suite  8. 

Arlington,  VA  22203 
Contact:  Michele  M.  Cody 
Phone:  (703)  522-2622 

(35)  Laboratory:  Environmental 
Laboratories,  Inc. 

Address:  103  South  Leadbetter  Rd., 

Ashland,  VA  23005 
Contact:  Terry  W.  Hall 
Phone:  (804)  798-1589 

(36)  Laboratory:  Environmental 
Management  Group,  Inc. 

Address:  9841  Broden  Land  Pkwy.,  Suite 

117,  Columbia,  MD  21046 
Contact:  Patrick  Thomas  Connor 
Phone:  (301)  290-7078 

(37)  Laboratory:  FREE-COL 
Laboratories. 
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Address:  P.O.  Box  557.  Cotton  Rd.. 

Meadville,  PA  16335-0557 
Contact:  J.  Richard  Wohler 
Phone:  (814)  724-6242 

(38)  Laboratory:  GSP  Environmental 
Sampling,  Inc. 

Address:  55th  and  A.V.R.R.,  Pittsburgh, 

PA  15201 
Contact:  Georgene  Perry 
Phone:  (412)  782-4488 

(39)  Laboratory:  Galson  Technical 
Services,  Inc. 

Address:  Suite  200,  5170  Campus  Dr., 

Plymouth  Meeting.  PA  19462 
Contact:  Pamela  Weaver 
Phone:  (215)  834-7288 

(40)  Laboratory:  Gannett  Fleming 
Environmental  Laboratory. 

Address:  209  Senate  Ave.,  Camp  Hill, 

PA  17011 
Contact:  David  W.  Lane 
Phone:  (717)  763-7211 

(41)  Laboratory:  Geo-Environmental 
Services,  Inc..  Maryland  Division. 
Address:  444  North  Frederick  Ave..  Suite 

L148.  Gaithersburg.  MD  20877-2432 
Contact:  John  T.  Razzolini 
Phone:  (301)  353-0338 

(42)  Laboratory:  Geological 
Consulting  Services.  Inc. 

Address:  Industrial  Park.  P.O.  Box  848, 

Bluefield,  VA  24605-0848 
Contact:  Graham  H.  Simmerman 
Phone:  (703)  322-5467 

(43)  Laboratory:  Havens  Laboratories. 
Inc. 

Address:  1130  East  Market  St., 

Charlottesville,  VA  22901 
Contact:  Michael  Lockhart 
Phone:  (804)  293-6000 

(44)  Laboratory:  Industrial  Health 
Foundation,  Inc. 

Address:  34  Penn  Circle  W.,  Pittsburgh, 

PA  15206 
Contact:  David  R.  Fussaro 
Phone:  (412)  363-6600 

(45)  Laboratory:  Industrial  Hygiene  & 
Occup.  Med  Lab.  A  Division  of 
American  Medical  Lab.  Inc. 
Address:  11091  Main  St.,  Fairfax,  VA 

22030 
Contact:  Jan  Turner/Fred  Grunder 
Phone:  (703)  691-9100 

(46)  Laboratory:  Interocean  Marine 
Inspection. 

Address:  639-16th  Ave..  Prospect  Park, 

PA  19076 
Contact:  Thomas  F.  Gibson 
Phone:  (215)  237-6548 

(47)  Laboratory:  Interscience 
Research. 

Address:  2614  Wyoming  Ave..  Norfolk, 

VA  23513 
Contact:  Joseph  H.  Guth 
Phone:  (804)  853-8813 


(48)  Laboratory:  JACA  Corporation. 
Address:  550  Pinetown  Rd.,  Fort 

Washington.  PA  19034 
Contact:  Gary  Lester 
Phone:  (215)  643-5466 

(49)  Laboratory:  Lancaster 
Laboratories.  Inc. 

Address:  2425  New  Holland  Ave.. 

Lancaster.  PA  17601 
Contact:  Barbara  J.  Weaver 
Phone:  (717)  656-2301 

(50)  Laboratory:  Lehigh  Valley 
Analytics.  Inc. 

Address:  60  West  Broad  St.,  Bethlehem, 

PA  18018 
Contact:  Barbara  J.  Davies 
Phone:  (215)  866^1434 

(51)  Laboratory:  M.J.  Reider 
Associates,  Inc. 

Address:  107  Angelica  St.,  Reading,  PA 

19611 
Contact:  Barbara  Reider  Coyle 
Phone:  (215)  374-5129 

(52)  Laboratory:  MDS  Laboratories. 

Address:  4418  Pottsville  Pike,  Reading, 

PA  19605 
Contact:  Fred  Usbeck 
Phone:  (215)  921-9191 

(53)  Laboratory:  Marine  Chemist 
Service,  Inc. 

Address:  11850  Tug  Boat  Ln.,  Newport 

News,  VA  23606 
Contact:  Colleen  Becker 
Phone:  (804)  873-0933 

(54)  Laboratory:  Marine  Inspections  of 
Tidewater,  Inc. 

Address:  3081  Stratford  Ct.,  Chesapeake, 

VA  23321 
Contact:  John  G.  Walker 
Phone:  (804)  484-8760 

(55)  Laboratory:  Maryland  Analytical 
Lab. 

Address:  3000  Chestnut  St..  Suite  324. 

Baltimore,  MD  21211 
Contact:  Robert  K.  Simon 
Phone:  (301)  366-6444 

(56)  Laboratory:  Med-Tox  Associates. 
Inc. 

Address:  10366  Battleview  Pkwy., 

Manassas,  VA  22110 
Contact:  Tom  Dagenhart 
Phone:  (703)  368-7880 

(57)  Laboratory:  Metropolitan 
Laboratories.  Inc. 

Address:  P.O.  Box  8921,  Norfolk,  VA 

23503 
Contact:  Anthony  W.  Smith 
Phone:  (804)  583-9444 

(58)  Laboratory:  Microbac,  Inc.,  Erie 
Testing  Laboratory  Division. 

Address:  2401  West  26th  St.,  Erie,  PA 

16506 
Contact:  Mark  R.  Banister 
Phone:  (814)  833-4790 


(59)  Laboratory:  Microlore,  Inc. 
Address:  2201A  22nd  St..  Nitro.  WV 

25143 
Contact:  Jon  C.  Pauley 
Phone:  (304)  755-7118 

(60)  Laboratory:  Mountaineer  Testing 
Labs.  Inc. 

Address:  P.O.  Box  767.  425  North 
Jefferson.  Lewisburg,  WV  24901 
Contact:  Rob  Dillon 
Phone:  (304)  645-7114 

(61)  Laboratory:  Newport  News 
Shipbuilding  Industrial  Hygiene. 
Address:  4101  Washington  Ave., 

Newport  News.  VA  23607 
Contact:  David  L.  Baize 
Phone:  (804)  380-2649 

(62)  Laboratory:  Occupational 
Medical  Center  Lab. 

Address:  490  L'Enfant  Plaza  E..  SW.. 

Suite  4300,  P.O.  Box  23580, 

Washington.  DC  20026 
Contact:  Christopher  Beza 
Phone:  (202)  488-7990 

(63)  Laboratory:  Oneil  M.  Banks.  Inc. 
Address:  336  South  Main  St..  Bel  Air, 

MD  21014 
Contact:  Michelle  L.  Evans 
Phone:  (301)  879-4676 

(64)  Laboratory:  Orion  Inspection 
Service. 

Address:  3002  Hungary  Spring  Rd..  Suite 

203,  Richmond,  VA  23228 
Contact:  Dabney  P.  Hardy,  III 
Phone:  (804)  755-6038 

(65)  Laboratory:  Paleozoic 
Hydrocarbon  Industries. 

Address:  132  Oakwood  Rd.,  Charleston. 

WV  25314 
Contact:  S.  M.  Spencer,  Jr. 
Phone:  (304)  345-7756 

(66)  Laboratory:  Paskal  Environmental 
Services. 

Address:  1400  South  Joyce  St.,  Suite  C- 

1701.  Ariington.  VA  22202 
Contact:  Steven  S.  Paskal 
Phone:  (703)  920-6853 

(67)  Laboratory:  Peach  Laboratories. 
Address:  P.O.  Box  338.  5465  Route  8. 

Gibsonia.  PA  15044 
Contact:  John  M.  Lang 
Phone:  (412)  443-9244 

(68)  Laboratory:  Penn  Environmental 
Health. 

Address:  301  South  Lang  Ave., 

Pittsburgh,  PA  15208 
Contact:  Abbas  Labbauf 
Phone:  (412)  241-5130 

(69)  Laboratory:  Pennrun  Corporation. 
Address:  150  William  Pitt  Way. 

Pittsburgh,  PA  15238 
Contact:  Valerie  McDonald 
Phone:  (412)  826-5304 
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(70)  Laboratory:  Professional  Service 
Ind.,  Inc..  PTL  Division. 

Address:  806  Barkwood  Ct..  Suite  K. 

Linthicum.  MD  21090 
Contact:  Prad  Perera 
Phone:  (301)  789-3224 

(71)  Laboratory:  Professional  Service 
Ind..  Inc..  Pittsburgh  Testing  Lab 
Division. 

Address:  850  Poplar  St.,  Pittsburgh.  PA 

15220 
Contact:  Glenn  Goss 
Phone:  (412)  922-4000 

(72)  Laboratory:  RJ  Lee  Group. 
Address:  350  Hochberg  Rd..  Monroeville, 

PA  15146 
Contact:  William  H.  Powers 
Phone:  (412)  325-1776 

(73)  Laboratory:  SSI  Environmental 
Consultants. 

Address:  112  Kountz  Rd.,  P.O.  Box  159. 

Freeport.  PA  16229 
Contact:  Marianne  C.  Saulsbury 
Phone:  (412)  295-2399 

(74)  Laboratory:  STI.  Inc. 
Address:  P.O.  Box  1029.  Aberdeen.  MD 

21001 
Contact:  Camille  J.  Carraway 
Phone:  (301)  575-7844 

(75)  Laboratory:  Schneider 
Laboratories,  Inc. 

Address:  1427  West  Main  St..  Richmond, 

VA  23220-4629 
Contact:  Richard  F.  Schneider 
Phone:  (804)  353-6778 

(76)  Laboratory:  Spotts,  Stevens,  and 
McCoy. 

Address:  345  North  Wyomissing  Blvd., 

Wyomissing,  PA  19610 
Contact:  Spencer  R.  Watts 
Phone:  (215)  376-6581 

[77]  Laboratory:  Stemicro 
Corporation. 

Address:  15817  Crabbs  Branch  Way, 

Rockville,  MD  20855 
Contact:  Ann  G.  Wylie 
Phone:  (301)  454-3548 

(78)  Laboratory:  Stewart-Todd 
Associates,  Inc. 

Address:  1016  West  Ninth  Ave.,  P.O. 
Box  970.  King  of  Prussia.  PA  19406 
Contact:  ]im  Steigerwalt 
Phone:  (215)  962-0166 

(79)  Laboratory:  Structure  Probe.  Inc. 
Address:  535  East  Gay  St.,  West 

Chester,  PA  19380 
Contact:  Kim  Royer 
Phone:  (215)  436-5400 

(80)  Laboratory:  The  Glaser  Company. 

Address:  200  Kanawha  Ter.,  St.  Albans, 

WV  25177 
Contact:  Stephen  Glaser 
Phone:  (304)  722-2832 

(81)  Laboratory:  Tracor  Jitco,  Inc., 
Asbestos  Technology  Center. 


Address:  1601  Research  Blvd.,  Rockville, 

MD  20850 
Contact:  Michael  L.  Edwards 
Phone:  (301)  984-2722 

(82)  Laboratory:  U.S.  National 
Laboratories. 

Address:  P.O.  Box  2267,  Altoona,  PA 

16603 
Contact:  Christopher  Tate 
Phone:  (814)  946-8778 

(83)  Laboratory:  University  of 
Delaware,  College  of  Arts  and  Science.    • 
Department  of  Geology. 

Address:  101  Penny  Hall.  Newark,  DE 

19716 
Contact:  Peter  B.  Leavens 
Phone:  (302)  451-2569 

(84)  Laboratory:  V.J.  Schuler 
Associates.  Inc. 

Address:  100  South  Cass  St..  P.O.  Box 

138.  Middletown.  DE  19709 
Contact:  Gary  A.  Hayes 
Phone:  (302)  378-9881 

(85)  Laboratory:  Versar.  Inc. 
Address:  6850  Versar  Center. 

Springfield.  VA  22151 
Contact:  Robert  Maxfield 
Phone:  (703)  642-6755 

(86)  Laboratory:  Vigor  Associates.  Inc. 
Address:  7250  Frankford  Ave.. 

Philadelphia,  PA  19135 
Contact:  Paul  Martin 
Phone:  (215)  332-7460 

(87)  Laboratory:  Virginia  Health 
Resources. 

Address:  6  Skiffs  Creek  Landing  Rd., 

Newport  News,  VA  23603 
Contact:  Edward  D.  Berg 
Phone:  (804)  887-4946 

(88)  Laboratory:  Volz:  Environmental 
Services. 

Address:  91  Pennsylvania  Ave., 

Oakmont,  PA  15139 
Contact:  George  J.  Skarupa 
Phone:  (412)  828-6666 

(89)  Laboratory:  Washington 
Analytical  Laboratory,  Inc. 
Address:  14214  Coda  Pi.,  Chantilly,  VA 

22021 
Contact:  R.  Hugh  Granger 
Phone:  (703)  631-6868 

(90)  Laboratory:  Wright  Lab  Services, 
Inc. 

Address:  34  Dogwood  Ln.,  Middletown, 

PA  17057 
Contact:  Francine  Walker 
Phone:  (717)  944-5541 

(91)  Laboratory:  Zeelander,  Inc. 
Address:  P.O.  Box  30382.  Philadelphia, 

PA  19103 
Contact:  Dirk  K.  Shelmire 

(92)  Laboratory:  i-TEM,  Ltd. 
Address:  North  Lake  Commerce  Center, 

12850  Middlebrook  Rd..  P.O.  Box  1060, 
Germantown.  MD  20874 


Contact:  Randall  A.  Kimsey 
Phone:  (301)  353-0585 

Region  IV— Atlanta.  GA 

Regional  Asbestos  Coordinator:  Jim 
Littell.  EPA  Region  IV,  345  Courtland  St., 
NE.,  (P&TSB).  Atlanta,  GA  30365.  (404) 
347-5053,  (FTS)  257-5053. 

(1)  Laboratory:  ATEC  Associates.  Inc. 
Address:  2990  Northwest  40  St.,  Miami, 

FL  33142 
Contact:  Michael  H.  Straube 
Phone:  (305)  633-2700 

(2)  Laboratory:  ATEC  Associates,  Inc. 
Address:  4845  Rosselle  St.,  Jacksonville, 

FL  32205 
Contact:  Benton  E.  Laughlin 
Phone:  (904)  387-6404 

(3)  Laboratory:  ATEC  Associates.  Inc., 
Environmental  Services  Division. 
Address:  1300  Williams  Dr.,  Marietta. 

GA  30066-6299 
Contact:  Dwayne  Cheatom 
Phone:  (404)  427-9456 

(4)  Laboratory:  Advanced  Industrial 
Hygiene  Services,  Inc. 

Address:  2131  Southwest  2nd  Ave., 

Miami,  FL  33129 
Contact:  Bruce  Marchette 
Phone:  (305)  854-7554 

(5)  Laboratory:  American  Microscopy 
Laboratory. 

Address:  29  Heritage  Hills,  Tuscaloosa, 

AL  35406 
Contact:  M.A.  Beg 
Phone:  (205)  345-2555 

(6)  Laboratory:  Analytical 
Management.  Inc. 

Address:  P.O.  Box  11279,  Lexington,  KY 

40574 
Contact:  David  H.  McRae 
Phone:  (606)  231-6511 

(7)  Laboratory:  Applied 
Environmental  Technology,  Inc. 
Address:  P.O.  Box  421,  Marietta,  GA 

30061 
Contact:  James  B.  Glass 
Phone:  (404)  425-1115 

(8)  Laboratory:  Applied 
Environmental  Testing  Lab,  Inc. 
Address:  680  Thoronton  Way.  Suite  202, 

Lithia  Springs.  GA  30057 
Contact:  Ali  A.  Hassani  Pak 
Phone:  (404)  948-4919 

(9)  Laboratory:  Applied  Technical 
Services. 

Address:  1190  Atlanta  Industrial  Dr., 

Marietta.  GA  30066 
Contact:  Laurel  V.  Waters 
Phone:  (404)  423-1400 

(10)  Laboratory:  Asbestos  Analysis 
and  Information  Service. 
Address:  P.O.  Box  837,  Fair  Oaks,  NC 

27524 
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Contact:  Stephen  H.  Westbrook 
Phone:  (919)  894-7718 

(11)  Laboratory:  Azimuth,  Inc. 
Address:  P.O.  Box  71904.  Charleston,  SC 

29415-1904 
Contact  Charles  B.  Stoyle 
Phone:  (803)  553-0456 

(12)  Laboratory:  BCM  Converse,  Inc. 
Address:  108  St.  Anthony  St.,  P.O.  Box 

1784,  Mobile,  AL  36633 
Contact:  Michael  Findley 
Phone:  (205)  433-3981 

(13)  Laboratory:  Bonner  Analytical 
Tesbng  Co. 

Address:  Rt.  13,  Box  85.  Hattiesburg,  MS 

39401 
Contact:  Michael  Bonner 
Phone:  (601)  264-2854 

(14)  Laboratory:  Buetow  Laboratories. 
Address:  6921  Waldorf  Ct.,  Charlotte. 

NC  28211 
Contact:  David  H.  Buetow 
Phone:  (704)  365-2148 

(15)  Laboratory:  CRU,  Inc. 
Address:  P.O.  Box  24467,  Louisville,  KY 

40224 
Contact:  Donna  M.  Ringo 
Phone:  (502)  426-8860 

(16)  Laboratory:  Carolina 
Environmental. 

Address:  P.O.  Box  37549,  Raleigh.  NC 

27627 
Contact  John  D.  Koenlgs 
Phone:  (919)  859-0477 

(17)  Laboratory:  Cavin  Analytical 
Consultants. 

Address:  P.O.  Box  454,  Snellville,  GA 

30278 
Contact  Donald  K.  Cavin 
Phone:  (404)  979-5838 

(18)  Laboratory:  Certified  Engineering 
and  Testing  Co.,  Inc. 

Address:  2600  Poplar  Ave.,  Memphis.  TN 

38112 
Contact:  Amy  Ginsberg 
Phone:  (901)  458-6860 

(19)  Laboratory:  Chem-Ray. 
Address:  P.O.  Box  821,  Florence.  AL 

35631 
Contact  James  D.  Ray 
Phone:  (205)  776^345 

(20)  Laboratory:  Chemalytics. 
Address:  300  Doctors  Bldg.,  33  East 

Seventh  St.,  Covington,  KY  41011 
Contact:  Kenneth  P.  Reed 
Phone:  (606)  431-6224 

(21)  Laboratory:  Cigna  Loss  Control 
Services  Environmental  Health 
Laboratory. 

Address:  1021  Georgia  Ave.,  3rd  FI., 

Macon.  GA  31201-6709 
Contact:  Harriotte  A.  Hurley 
Phone:  (912)  745-4702 

(22)  Laboratory:  Clarke. 


Address:  1710  Mill  St,  Camden.  SC 

29020 
Contact:  Michael  T.  Clarke 
Phone:  (803)  432-0958 

(23)  Laboratory:  Clayton 
Environmental  Consultants,  Inc. 
Address:  2141  Kingston  Ct.  SE.,  Suite 

116,  Marietta,  GA  30067 
Contact:  Alice  C.  Farrar 
Phone:  (404)  952-3064 

(24)  Laboratory:  Davis  and  Floyd,  Inc. 
Address:  Post  Office  Drawer  428, 

Greenwood,  SC  29648 
Contact  William  J.  Day 
Phone:  (803)  229-5211 

(25)  Laboratory:  Dunn  Laboratories. 
Address:  717  Edgehill  Ave..  NW., 

Atlanta,  GA  30318 
Contact:  Terry  R.  Bennekou 
Phone:  (404)  873-6159 

(26)  Laboratory:  EEC,  Inc. 
Address:  3006-F  Industrial  Dr.,  Raleigh, 

NC  27609 
Contact  Mike  Scrimanker 
Phone:  (919)  833-2012 

(27)  Laboratory:  EEC,  Inc. 
Address:  P.O.  Box  11847,  Columbia,  SC 

29211 
Contact:  Daniel  A.  Smith 
Phone:  (803)  256-7846 

(28)  Laboratory:  EG&G  Engineering 
and  Sciences  Laboratories. 

Address:  100  Eyster  Blvd.,  Rockledge,  FL 

32955 
Contact  Harry  L  Capadano.  Jr. 
Phone:  (407)  639-2200 

(29)  Laboratory:  EMSL,  Inc. 
Address:  1800  Peachtree  St.,  NW.,  Suite 

305,  Atlanta,  GA  30309 
Contact:  John  Scarano 
Phone:  (609)  858-4800 

(30)  Laboratory:  Eatech  Laboratories, 
Inc. 

Address:  2000  Old  Bay  Front  Rd., 

Mobile,  AL  36615 
Contact:  Laura  C.  Prine 
Phone:  (205)  433-3331 

(31)  Laboratory:  Ecosafe,  Inc. 

Address:  1820  Chapel  Hill  Rd..  Durham. 

NC  27707 
Contact:  Steven  L.  Goode 
Phone:  (919)  493-2612 

(32)  Laboratory:  Electro-Analytical, 
Inc. 

Address:  5I6V2  84th  St.,  NW.,  Bradenton, 

FL  34209 
Contact  Mark  H.  Schiering 
Phone:  (813)  795-2785 

(33)  Laboratory:  EnviroSciences,  Inc. 
Address:  Montgomery  Bldg.,  Suite  70S, 

P.O.  Box  5804,  Spartanburg,  SC  29304 
Contact:  Andrew  G.  Schauder 
Phone:  (803)  585-4900 

(34)  Laboratory:  Environmental 
Analytical  Labs. 


Address:  Cobb  Corporate  Center/300, 
350  Franklin  Rd..  Marietta,  GA  30067 
Contact  Jeremy  A.  Armstrong 
Phone:  (404)  425-9901 

(35)  Laboratory:  Environmental 
Materials  Consultants. 

Address:  P.O.  Box  100161,  2217 10th  Ct. 

S.,  Suite  200,  Birmingham,  AL  35210 
Contact  William  E.  Hogg 
Phone:  (205)  933-0400 

(36)  Laboratory:  Environmental 
Protection  Systems. 

Address:  2525  Perimeter  Place  Dr.,  Suite 

125,  Nashville,  TN  37214 
Contact:  Ronald  L.  Allums 
Phone:  (615)  885-9400 

(37)  Laboratory:  Environmental 
Protection  Systems,  Inc. 
Address:  7215  Pine  Forest  Rd., 

Pensacola,  FL  32506 
Contact:  James  R.  Buridialter 
Phone:  (904)  944-0301 

(38)  Laboratory:  Environmental 
Protection  Systems,  Inc. 

Address:  P.O.  Box  20382,  Jackson,  MS 

39209 
Contact:  Corbin  McGriff 
Phone:  (601)  922-6242 

(39)  Laboratory:  Environmental 
Science  and  Engineering,  Inc. 
Address:  P.O.  Box  1703,  Gainesville,  FL 

32602-1703 
Contact:  John  J.  Mousa 
Phone:  (904)  332-3318 

(40)  Laboratory:  Environmental 
Testing,  Inc. 

Address:  1700  University  Commercial 

PI..  Charlotte,  NC  28213 
Contact:  Rodney  H.  Lang 
Phone:  (704)  597-8454 

(41)  Laboratory:  Enviropact. 
Address:  4790  Northwest  157th  St 

Hialeah,  Miami,  FL  33142 
Contact:  Greta  Mackenzie 
Phone:  (305)  620-1700 

(42)  Laboratory:  Enviropact  Services. 
Inc. 

Address:  5180 113th  Ave.  N.,  Clearwater, 

FL  34620-4835 
Contact:  Michael  T.  Osinski 
Phone:  (813)  577-9663    ■ 

(43)  Laboratory:  Envirosciences,  Inc. 
Address:  3509  Haworth  Dr.,  Suite  310, 

Raleigh.  NC  27609-7223 
Contact:  R.C.  Jordan 
Phone:  (919)  782-6527 

(44)  Laboratory:  Evans  Environmental 
and  Geological  Science  and 
Management,  Inc. 

Address:  P.O.  Box  452900,  Miami,  FL 

33245-2900 
Contact:  Charles  C.  Evans 
Phone:  (305)  856-7458 
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(45]  Laboratory:  F.L  Osborne  and 
Associates.  Inc. 
Address:  7053  Whitby  Ave.,  Clemmons, 

NC  27012 
Contact:  Fred  L  Osborne 
Phone:  (919)  766-0751 

(46)  Laboratory:  Flowers  Chemicals 
Laboratories. 

Address:  P.O.  Box  597,  Altamont 

Springs,  FL  32701 
Contact:  Jefferson  S.  Flowers 
Phone:  (305)  339-5984 

(47)  Laboratory:  Fox  Run 
Laboratories. 

Address:  1440  Petros  Rd.,  Woodburn.  KY 

42170 
Contact:  Douglas  A.  Price 
Phone:  (502)  529-5101 

(48)  Laboratory:  GSC  Environmental 
Laboratories,  Inc. 

Address:  1824  Bi  Wylds  Rd.,  Augusta, 

GA  30909 
Contact:  William  ].  Horning 
Phone:  (404)  737-0185 

(49)  Laboratory:  Geo-Environmental 
Services,  Inc. 

Address:  141  West  Wieuca  Rd..  Suite 

200A.  Atlanta,  GA  30342 
Contact:  Susan  Harper 
Phone:  (404)  257-9303 

(50)  Laboratory:  Harmon  Engineering 
Associates,  Inc. 

Address:  1550  Pumphrey  Ave.,  Auburn, 

AL  36830^399 
Contact:  Roger  Thompson 
Phone:  (205)  821-9250 

(51)  Laboratory:  Health  &  Hygiene. 
Inc. 

Address:  4605-E  Dundas  Dr.. 

Greensboro.  NC  27407 
Contact:  Sharon  P.  Lonon 
Phone:  (919)  854-2303 

(52)  Laboratory:  JSG  (John  S.  George) 
Consultants. 

Address:  Keene's  Way,  Box  119,  Keene. 

KY  40339-0119 
Contact:  John  S.  George 
Phone:  (606)  885-5130 

(53)  Laboratory:  KNL  Laboratory 
Services. 

Address:  P.O.  Box  1833.  Tampa.  FL 

33601 
Contact:  Garrett  J.  McGibbon 
Phone:  (813)  229-2879 

(54)  Laboratory:  Kenvirons.  Inc. 
Address:  452  Versailles  Rd..  P.O.  Drawer 

V.  Frankfort.  KY  40602 
Contact:  Gary  H.  Revlett 
Phone:  (502)  695-4357 

(55)  Laboratory:  Kilbourn  Associates. 
Address:  1913  Capri  Dr..  Huntsville,  AL 

35811 
Contact:  John  H.  Kilbourn 
Phone:  (205)  539-1401 


(56)  Laboratory:  Larron  Laboratory. 
Address:  711  Broadway.  Mayfield,  KY 

42066 
Contact:  Daniel  Roth 
Phone:  (502)  247-6982 

(57)  Laboratory:  Laseter  and 
Associates,  Inc. 

Address:  P.O.  Box  176.  CoUierville.  TN 

38107 
Contact:  Kenneth  Laseter 
Phone:  (901)  853-0400 

(58)  Laboratory:  Law  Associates.  Inc. 
Address:  1386  Mayson  St..  Atlanta.  GA 

30324 
Contact  Greg  Lewars 
Phone:  (404)  892-3200 

(59)  Laboratory:  Law  Engineering. 
Address:  4919  West  Laurel  St.,  P.O.  Box 

24183,  Tampa,  FL  33623 
Contact:  Susan  K.  Gossett 
Phone:  (813)  879-0750 

(60)  Laboratory:  Law  Engineering 
Testing  Co. 

Address:  501  Minuet  Ln.,  P.O.  Box  11297. 

Charlotte,  NC  28220 
Contact:  R.  Glenn  Craig 
Phone:  (704)  523-2022 

(61)  Laboratory:  Law  Engineering.  Inc. 
Address:  3608  7th  Ct..  S.,  P.O.  Box  10244, 

Birmingham.  AL  35202 
Contact:  R.  Michael  Hamilton 
Phone:  (205)  252-9901 

(62)  Laboratory:  Loss  Control  Inc. 
Address:  1432  Jocasta  Dr.,  Lexington,  KY 

40502-5320 
Contact:  John  F.  Summersett 
Phone:  (606)  273-8881 

(63)  Laboratory:  MDN&T,  Inc. 
Address:  1911  Brownridge,  Suite  1000. 

Atlanta.  GA  30062 
Contact:  Marc  Halpern 
Phone:  (404)  977-7889 

(64)  Laboratory:  McCrone 
Environmental  Services.  Inc. 
Address:  1412  Oadbrook  Dr..  Suite  100. 

Norcross.  GA  30093 
Contact:  Harriotte  A.  Hurley 
Phone:  (404)  381-0855 

(65)  Laboratory:  Metro  Services 
Laboratory  Asbestos  Control  Division. 
Address:  6309  Fern  Valley  Pass, 

Louisville,  KY  40228 
Contact:  J.  Daniel  Cooper 
Phone:  (502)  964-0865 

(66)  Laboratory:  Micro-Methods. 
Address:  5106  Telephone  Rd., 

Pascagoula,  MS  39567 
Contact:  Thomas  J.  Wilson 
Phone:  (601)  769-7774 

(67)  Laboratory:  Montgomery  Testing 
Co. 

Address:  P.O.  Box  304,  Montgomery,  AL 

36102 
Contact:  OUen  Gray 


Phone:  (205)  262-2878 

(68)  Laboratory:  Northrop  Services. 
Inc. 

Address:  P.O.  Box  12313,  RTP,  NC 

27709-2313 
Contact:  James  A.  Jahnke 
Phone:  (919)  549-0611 

(69)  Laboratory:  Office  of  Safety  and 
Environmental  Health. 

Address:  Room  300,  Nuclear  Science 
Center,  Auburn  University,  AL  36849- 
3501 

Contact:  Charles  H.  Ray,  Jr. 

Phone:  (205)  826-4870 

(70)  Laboratory:  Pace  Laboratories. 
Inc. 

Address:  5460  Beaumont  Center  Blvd., 

Tampa,  FL  33634 
Contact:  Timothy  M.  Odell 
Phone:  (813)  884-8268 

(71)  Laboratory:  Pacific 
Environmental  Services,  Inc. 
Address:  1905  Chapel  Hill  Rd.,  Durham, 

NC  27707 
Contact:  Gary  Tencer 
Phone:  (919)  493-3536 

(72)  Laboratory:  Pensacola  P.O.C,  Inc. 
Address:  406  Greve  Road,  Pensacola,  FL 

32507 
Contact:  Barbara  Sviglin 
Phone:  (904)  456-4406 

(73)  Laboratory:  Phoenix 
Environmental  Labs,  Division  of  P.D.R. 
Engineers,  Inc. 

Address:  2000  Lindell  Ave.,  Nashville, 

TN  37203 
Contact:  A.K.  Upadhyaya 
Phone:  (615)  298-2065 

(74)  Laboratory:  Pioneer  Laboratory, 
Inc. 

Address:  11  East  Olive  Rd.,  Pensacola, 

FL  32514 
Contact:  Peggy  Gaskill 
Phone:  (904)  474-1001 

(75)  Laboratory:  Professional  Contract 
Services,  Inc. 

Address:  P.O.  Box  2605,  Opelika,  AL 

36803-2605 
Contact:  Marsha  Schnurrenberger 
Phone:  (205)  749-2636 

(76)  Laboratory:  Professional  Service 
Ind.,  Inc. 

Address:  1450  North  Lane  Ave.. 

Jacksonville,  FL  32205 
Contact;  Thomas  J.  Bolka 
Phone:  (904)  783-4300 

[77]  Laboratory:  Professional  Service 
Ind..  Inc.,  PTL/Arribas  Division. 
Address:  3901  Northwest  29th  Ave.. 

Miami,  FL  33142 
Contact:  Mary  E.  Hamel 
Phone:  (305)  633-7555 
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(78)  Laboratory:  Professional  Service 
Ind.,  Inc..  Pittsburgh  Testing  Laboratory 
Div. 

Address:  525  Webb  Industrial  Dr.,  NE.. 

Marietta,  CA  30062 
Contact:  Patrick  J.  Schweiger 
Phone:  (404)  424-6200 

(79)  Laboratory:  Quality  Analytical 
Services. 

Address:  4701  Joseph  Michael  Ct., 

Raleigh.  NC  27606 
Contact:  John  Sheats 
Phone:  (919)  851-2891 

(80)  Laboratory:  R3  Enterprises. 
Address:  630  Edgewater  Club  Rd.. 

Wilmington,  NC  28405 
Contact:  Richard  Spivey 
Phone:  (919)  686-0242 

(81)  Laboratory:  Resolution,  Inc. 
Address:  244  British  Woods  Dr.. 

Nashville.  TN  37217 
Contact:  Ron  Francis 
Phone:  (615)  360-8931 

(82)  Laboratory:  Roberts  Enviromental 
Services.  MAKO  Office  Complex. 

Address:  Highway  24  East,  Swansboro, 

NC  28584 
Contact:  H.  Dan  Roberts 
Phone:  (919)  393-6167 

(83)  Laboratory:  S&ME  Industrial 
Tech.,  Inc. 

Address:  5909  Breckenridge  Pkwy.,  Suite 

B.  Tampa,  FL  33610 
Contact:  John  J.  Henderson 
Phone:  (813)  623-2438 

(84)  Laboratory:  S&ME  Industrial 
Tech.,  Inc. 

Address:  840  Low  Country  Blvd.,  Mt. 

Pleasant,  SC  29464 
Contact:  Nina  G.  Marshtein 
Phone:  (803)  884-0005 

(85)  Laboratory:  S&ME  Industrial 
Technologies.  Inc. 

Address:  3300  Marjan  Dr..  Atlanta.  GA 

30340 
Contact:  Charles  H.  Zollner 
Phone:  (404)  451-5772 

(86)  Laboratory:  Saftey  Underwriters 
Lab.,  Inc. 

Address:  P.O.  Box  20094,  Birmingham. 

AL  35216 
Contact:  Rebecca  J.  Hicks 
Phone:  (205)  822-3727 

(87)  Laboratory:  Schweiger  and 
Associates. 

Address:  1150  Terrell  Mill  Rd..  4M. 

Marietta,  GA  30067 
Contact:  Patrick  J.  Schweiger 
Phone:  (404)  984-2692 

(88)  Laboratory:  Southeastern  Marine 
Chemists,  Inc.,  Southeastern  Chemists' 
Laboratories. 

Address:  P.O.  Box  8917,  Jacksonville,  FL 
32239 


Contact:  Joseph  W.  Newton 
Phone:  (904)  725-2040 

(89)  Laboratory:  Southern  Earth 
Sciences,  Inc. 

Address:  762  Downtowner  Loop  W., 

Mobile,  AL  36609 
Contact:  Charles  Smilie 
Phone:  (205)  344-7711 

(90)  Laboratory:  Southern  Research 
Institute. 

Address:  P.O.  Box  55305,  Birmingham, 

AL  35255-5305 
Contact:  Ruby  H.  James 
Phone:  (205)  323-6592 

(91)  Laboratory:  Specialized  Assays. 

Address:  210 12th  Ave.,  S.,  P.O.  Box 

25110,  Nashville.  TN  37202 
Contact:  Kay  Williams-Smith 
Phone:  (615)  255-5786 

(92)  Laboratory:  St.  Elizabeth  Medical 
Center 

Address:  One  Medical  Village  Dr., 

Edgewood,  KY  41017 
Contact:  Margaret  Blau 
Phone:  (806)  334-2080 

(93)  Laboratory:  TEI  Environmental. 
Inc. 

Address:  308A  Pomona  Dr.,  Greensboro, 

NC  27407 
Contact:  James  Buchanan 
Phone:  (919)  852-0318 

(94)  Laboratory:  TTL,  Inc. 

Address:  3516  Greensboro  Ave.,  P.O. 

Box  1094,  Tuscaloosa,  AL  35403 
Contact:  Jack  E.  Davis 
Phone:  (205)  345-0816 

(95)  Laboratory:  Tennessee  Valley 
Authority 

Address:  T105.  NFDC.  Muscle  Shoals, 

AL  35660 
Contact;  Robin  M.  Scheib 
Phone:  (205)  386-2544 

(96)  Laboratory:  Testwell  Craig 
Laboratories  of  Florida,  Inc. 

Address:  7104  Northwest  5l8t  St., 

Miami,  FL  33166 
Contact:  Robert  Schuler 
Phone:  (305)  593-0561 

(97)  Laboratory:  Testwell  Craig 
Laboratories  of  Tampa.  Inc. 
Address:  11553  U.S.  Hwy.  41.  S.. 

Gibsonton.  FL  33534-9720 
Contact:  Michael  Williamson 
Phone:  (813)  677-0242 

(98)  Laboratory:  Thompson 
Engineering  Testing 

Address:  3707  Cottage  Hill  Rd..  P.O. 

Drawer  9637.  Mobile.  AL  36691 
Contact:  Emery  E.  Baya 
Phone:  (205)  666-2443 

(99)  Laboratory:  Thornton 
Laboratories.  Inc. 

Address:  1145  East  Cass  St.,  Tampa,  FL 
33602 


Contact:  Laiire  Taylor 
Phone:  (813)  223-9702 

(100)  Laboratory:  Univi,Tsity  of 
Alabama,  Toxic  Substances  Control  Lab 
Address:  P.O.  Box  2967.  Tuscaloosa.  AL 

35486 
Contact:  W.  Paul  Harrison 
Phone:  (205)  348-4666 

(101)  Laboratory:  Weston/ATC,  Inc., 
Analytical  Services 

Address:  1635  Pumphrey  Ave.,  Auburn, 

AL  36830-4303 
Contact:  Leonard  H.  Nelms 
Phone:  (205)  826-6100 

(102)  Laboratory:  Wilson  Analytical, 
Inc. 

Address:  253  Forkner  Dr.,  Decatur,  GA 

30030 
Contact:  John  Wilson 
Phone:  (404)  377-3886 

Region  V — Chicago,  IL 

Regional  Asbestos  Coordinator: 
Anthony  Restaino,  EPA  Region  V,  230  S. 
Dearborn  St.,  (T-SPTB-7),  Chicago,  IL 
60604.  (312)  886-6003  (FTS)  886-6003. 

(1)  Laboratory:  AAA  &  Associates, 
Inc. 

Address:  1511  Michigan  Mutual  Bldg.,  28 

West  Adams,  Detroit,  MI  48226 
Contact:  Stuart  P.  Yankee 
Phone:  (313)  961-4122 

(2)  Laboratory:  ALEX. 

Address:  485  Frontage  Rd.,  Burr  Ridge, 

IL  60521 
Contact:  Erol  Roth 
Phone:  (312)  789-0080 

(3)  Laboratory:  ATEC  Associates,  Inc. 
Address:  1501  East  Main  St.,  Griffith,  IN 

46319 
Contact:  Roger  S.  Berkowitz 
Phone:  (219)  924-6690 

(4)  Laboratory:  ATEC  Associates,  Inc. 
Address:  5150  East  65th  St,  Indianapolis, 

IN  46220-4871 
Contact:  Richard  A.  Gehlbach 
Phone:  (317)  849-4990 

(5)  Laboratory:  Affiliated 
Environmental  Services,  Inc. 
Address:  3606  Venice  Rd.,  Sandusky, 

OH  44870 
Contact:  Don  Dauch 
Phone:  (419)  627-1974 

(6)  Laboratory:  Air  Quality  Testing 
Address:  236  South  Washington  St.. 

Naperville,  IL  60540 
Contact:  J.D.  Stubblefield 
Phone:  (312)  369-8987 

(7)  Laboratory:  AirTech  Associates. 
Inc. 

Address:  4100  Madison.  Lower  Level. 

Suite  4  Hillside.  IL  60162 
Contact:  Mark  Watka  or  Anne 

Czechorski 
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Phone:  (312)  547-8117 

(8)  Laboratory:  Aires  Environmental 
Services. 

Address:  1550  Hubbard,  Batavia,  IL 
60510 
I     Contact:  Cynthia  Darling 
Phone:  (312)  879-3006 

(9)  Laboratory:  Albert  L.  Caskey. 
Address:  1506  West  Walnut  St., 

Carbondale,  IL  62901 
Contact:  Albert  L  Caskey 

(10)  Laboratory:  Alderink  and 
Associates,  Inc. 

Address:  3221  3  Mile  Rd.,  Grand  Rapids, 

MI  49504 
Contact:  Carol  J.  Paxhia 
Phone:  (616)  791-0730 

(11)  Laboratory:  AUoway  Testing. 
Address:  1325  North  Cole  St.,  Lima,  OH 

45801-3415 
Contact:  John  R.  Hodman 
Phone:  (419)  223-1362 

(12)  Laboratory:  American  Analytical 
Laboratories. 

Address:  100  Lincoln  St.,  Akron,  OH 

44308 
Contact:  Richard  E.  Moore 
Phone:  (216)  535-1300 

(13)  Laboratory:  Analytical  Testing 
and  Consulting  Services,  Inc. 
Address:  5715  West  G  Ave.,  Kalamazoo, 

MI  49009 
Contact:  Douglas  A.  Haase 
Phone:  (616)  342-2026 

(14)  Laboratory:  Anasbestics  Co. 
Address:  7206  West  90th  PI.,  Bridgeview. 

IL  60455 
Contact:  Gary  Kentgen 
Phone:  (312)  598-2921 

(15)  Laboratory:  Applied 
Environmental  Sciences,  Inc. 
Address:  511  Eleventh  Ave.,  S.,  Box  220, 

Minneapolis,  MN  55415 
Contact:  Patrick  DiBartolomeo 
Phone:  (612)  339-5559 

(16)  Laboratory:  Asbestos  Compliance 
Technology,  Inc. 
Address:  5356  Hillside  Ave., 

Indianapolis,  IN  46220 
Contact:  Virgil  J.  Konopinski 
Phone:  (317)  257-5096 

(17)  Laboratory:  Asbestos  Compliance 
Technology,  Inc. 
Address:  4015  Cherry  St.,  Cincinnati,  OH 

45223 
Contact:  Tina  Schmalz 
Phone:  (513)  542-4040 

(18)  Laboratory:  Asbestos  Control 
Methods,  Inc. 
Address:  209  South  Main  St.,  Mount 

Prospect,  IL  60056 
Contact:  Nelson  W.  Gray 
Phone:  (312)  398-0078 

(19)  Laboratory:  Asbestos 
Management,  Inc. 


Address:  36700  South  Huron  St.,  Suite 

104,  New  Boston.  MI  48164 
Contact:  D.  Rex  Bleeker 
Phone:  (313)  961-6135 

(20)  Laboratory:  BCA  Laboratory. 
Address:  1102  South  Main,  Bloomington, 

IL  61701 
Contact:  Kurt  Benckendorf 
Phone:  (309)  828-7772 

(21)  Laboratory:  BDN  Industrial 
Hygiene  Consultants. 

Address:  8105  Valleywood  Ln.,  Portage, 

MI  49002 
Contact:  Scott  McFarland 
Phone:  (616)  329-1237 

(22)  Laboratory:  Badger  Labs.  &  Eng. 
Co.,  Ina 

Address:  1110  South  Oneida  St.. 

Appleton,  WI  54915 
Contact:  Stephen  C.  Taylor 
Phone:  (414)  739-9213 

(23)  Laboratory:  Beling  Consultants, 
Inc. 

Address:  1001-16th  St.,  Moline,  IL  61265 
Contact:  Jeffrey  A.  Wesson 
Phone:  (309)  757-9800 

(24)  Laboratory:  Best  Lab  IH 
Associates. 

Address:  645  Loveland-Miamiville  Rd., 

Loveland,  OH  45140 
Contact:  James  S.  Ferguson 
Phone:  (513)  683-4935 

(25)  Laboratory:  Bowser-Momer 
Testing  Laboratories,  Inc. 
Address:  420  Davis  Ave.,  P.O.  Box  51, 

Dayton,  OH  45403 
Contact:  Mark  A.  Bingman 
Phone:  (513)  253-8805 

(26)  Laboratory:  Braun  Environmental 
Laboratories. 

Address:  6800  South  Country  Rd.  18. 

P.O.  Box  35108.  Minneapolis,  MN 

55435-0108 
Contact:  Lisa  A.  Foumelle-Smestad 
Phone:  (612)  941-5600 

(27)  Laboratory:  Brookfield  Academy, 
Dept.  of  Math  and  Science. 
Address:  3460  North  Brookfield  Rd., 

Brookfield,  WI  53005 
Contact:  H.S.  MacDonald 
Phone:  (414)  781-6410 

(28)  Laboratory:  Bruce  Menkel  and 
Associates.  Inc. 

Address:  235  Industrial  Dr.,  P.O.  Box 

159.  Franklin.  OH  45005 
Contact:  Bruce  Menkel 
Phone:  (513)  746-9300 

(29)  Laboratory:  C.G.  Technologies. 
Inc. 

Address:  921  Mohican  Pass,  Madison, 

WI  53711 
Contact:  Carol  Gannon 
Phone:  (608)  271-2292 

(30)  Laboratory:  CAE  Asbestos. 


Address:  207  North  V»'oodwork  Ln.. 

Palatine.  IL  60067 
Contact:  Paul  A.  Evansky.  Jr. 
Phone:  (312)  991-3300 

(31)  Laboratory:  CENCON. 
Address:  333  South  Wabash  Ave.-3W. 

Chicago,  IL  60604 
Contact:  Mary  E.  O'Rourke 
Phone:  (312)  822-5570 

(32)  Laboratory:  Caniow,  Conibear 
and  Associates,  Ltd. 

Address:  333  West  Wacker  Dr.,  14th  Fl., 

Chicago,  IL  60606 
Contact:  Steve  Wolf 
Phone:  (312)  782-4486 

(33)  Laboratory:  Chem-Bio 
Corporation. 

Address:  140  East  Ryan  Rd.,  Oak  Creek. 

WI  53154 
Contact:  Robert  F.  Lipo 
Phone;  (414)  764-7870 

(34)  Laboratory:  Clayton 
Environmental  Consultants,  Inc. 

Address:  22345  Roethel  Dr..  Novi,  MI 

48050 
Contact:  Bob  Lieckfield 
Phone:  (313)  344-1770 

(35)  Laboratory:  Cole  Associates.  Inc. 
Address:  2211  East  Jefferson  Blvd., 

South  Bend,  IN  46615 
Contact:  Lawrence  W.  Grauvogel 
Phone:  (219)  236^400 

(36)  Laboratory:  Daily  Analytical 
Laboratories. 

Address:  1621  West  Candletree  Dr., 

Peoria,  IL  61614 
Contact:  Susan  J.  Naschert 
Phone:  (309)  692-5252 

(37)  Laboratory:  Daniel  J.  Hartwig 
Associates,  Inc..  Director.  Industrial 
Hygiene  Services. 

Address:  P.O.  Box  31.  Oregon,  WI  53575 
Contact:  David  T.  Killough 
Phone:  (608)  835-5781 

(38)  Laboratory:  DataChem. 
Address:  4388  Glendale-Milford  Rd.. 

Cincinnati,  OH  45242 
Contact:  Charles  L.  Geraci 
Phone:  (513)  733-5336 

(39)  Laboratory:  DeLisle  Consulting  & 
Laboratories,  Inc. 

Address:  6946  East  N.  Ave.,  Kalamazoo. 

MI  49001 
Contact:  Brad  Shook 
Phone:  (616)  343-9698 

(40)  Laboratory:  DeYor  Laboratories, 
Inc. 

Address:  P.O.  Box  3949,  7655  Market  St., 

Suite  2500,  Youngstown.  OH  44512 
Contact:  Joseph  K.  Samuels 
Phone:  (216)  758-5788 

(41)  Laboratory:  EIS  Environmental 
Engineers,  Inc. 
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Address:  1701  North  Ironwood  Dr., 

South  Bend,  IN  46635 
Contact:  H.  Stephen  Nye 
Phone:  (219)  277-5715 

(42)  Laboratory:  ERT  Testing  Services, 
Inc. 

Address:  D.O.H.  Professional  Bldg.,  211 
Glendale.  Suite  425,  Highland  Park,  MI 
48203 

Contact:  Rose  M.  Grier 

Phone:  (313)  865-0600 

(43)  Laboratory:  Electro  Analytical, 
Inc. 

Address:  7118  Industrial  Park  Blvd., 

Mentor.  OH  44060-5377 
Contact:  Mitchell  E.  Fadem 
Phone:  (216)  951-3514 

(44)  Laboratory:  Electro-Analytical, 
Inc. 

Address:  Suite  307,  220  South  Main  St., 

Lombard,  IL  60148 
Contact:  Alicia  M.  Good 
Phone:  (312)  495-7767 

(45)  Laboratory:  Envirolab,  Inc. 
Address:  946  Richmond  Rd.,  Painesville, 

OH  44077-1196 
Contact:  Felton  Woods 
Phone:  (216)  352-8318 

(46)  Laboratory:  Environmental 
Analytical  Labs. 

Address:  314  South  State  Ave., 

Indianapolis,  IN  46201 
Contact:  David  W.  Hogue 
Phone:  (317)  269-3618 

(47)  Laboratory:  Environmental 
Consultants,  Inc. 

Address:  1916  North  12th  St.,  Toledo. 

OH  43624 
Contact:  Donald  (Matt)  Dick 
Phone:  (419)  241-7127 

(48)  Laboratory:  Environmental 
Enterprises.  Inc. 

Address:  10147  Springfield  Pike. 

Cincinnati.  OH  45215 
Contact:  Wayne  L.  Collier 
Phone:  (513)  772-2818 

(49)  Laboratory:  Environmental 
Evaluation  and  Laboratory  Services.  Inc. 
Address:  225  Parsons  St.,  P.O.  Box  1665. 

Kalamazoo,  MI  49005 
Contact:  A.  Clark  Kahn.  Ill 
Phone:  (616)  388-8099 

(50)  Laboratory:  Environmental 
Quality  Laboratory.  Inc. 
Address:  6107  East  Ten  Mile  Rd., 

Warren,  MI  48091 
Contact:  Thomas  S.  Megna 
Phone:  (313)  757-7970 

(51)  Laboratory:  Environmental 
Research  Group,  Inc. 

Address:  7314  West  90th  St.,  Bridgeview. 

IL  60455 
Contact:  Frank  P.  DeFranza 
Phone:  (312)  430-1112 

(52)  Laboratory:  Environmental  Safety 
Systems.  Inc. 


Address:  17960  Englewood  Dr.. 

Middleburg  Heights.  OH  44130 
Contact:  Scott  F.  Linville 
Phone:  (216)  826-4220 

(53)  Laboratory:  Environmental 
Services.  Inc. 

Address:  1403  Sunset  Ter..  Western 

Springs.  IL  60558 
Contact:  Nicholas  Malone 
Phone:  (312)  246-2040 

(54)  Laboratory:  Envisage 
Environmental.  Inc. 

Address:  P.O.  Box  152.  Richfield.  OH 

44286 
Contact:  Steven  R.  Pressman 
Phone:  (216)  526-0990 

(55)  Laboratory:  Erlin.  Hime 
Associates  Division  of  Wiss.  Janney. 
Elstner  Assoc.  Inc. 

Address:  330  Pfingsten  Rd..  Northbrook, 

IL  60062 
Contact:  Lidia  Lis 
Phone:  (312)  272-7400 

(56)  Laboratory:  Fay  Goldblatt 
Laboratories.  Inc. 

Address:  2111  Parkview  Ct.,  Wihnette, 

IL  60091 
Contact:  Fay  Goldblatt 
Phone:  (800)  356-0269 

(57)  Laboratory:  Fibertec,  Inc. 
Address:  808  West  Lake  Lansing  Rd., 

Suite  206,  East  Lansing.  MI  48823 
Contact:  Matthew  H.  Frisch 
Phone:  (517)  351-0345 

(58)  Laboratory:  Foley  Occupational 
Health  Consulting. 

Address:  4060  Echo  Cove,  Manitou 

Beach, MI  49253 
Contact:  E.D.  Foley,  Jr. 
Phone:  (517)  547-7399 

(59)  Laboratory:  Gabriel  Laboratories, 
Inc. 

Address:  1421  North  Elston  Ave., 

Chicago,  IL  60622 
Contact:  Chris  Rollins 
Phone:  (312)  486-2123 

(60)  Laboratory:  Hazardous  Materials 
Management,  Inc. 

Address:  5821  Femrite  Dr.,  Suite  G, 

Room  101.  Madison.  WI  53704 
Contact:  Jeffrey  S.  Stutsman 
Phone:  (608)  221-4027 

(61)  Laboratory:  Howard 
Laboratories,  Inc. 

Address:  3801  South  Dixie  Dr.,  Dayton, 

OH  45439 
Contact:  Jackie  Webster 
Phone:  (513)  294-6856 

(62)  Laboratory:  IIT  Research 
Institute. 

Address:  10  West  35th  St.,  Chicago,  IL 

60616 
Contact:  ]ean  Graf 
Phone:  (312)  567-4286 

(63)  Laboratory:  Industrial 
Environmental  Consultants. 


Address:  1350  East  Lake  Lansing  Rd., 

East  Lansing,  MI  48823 
Contact:  Jeanine  Samuelson 
Phone:  (517)  351-4002 

(64)  Laboratory:  Inorganic  Analytical 
Research. 

Address:  Building  2014E-15,  P.O.  Box 

33221,  St.  Paul,  MN  55133-3221 
Contact:  Ronald  B.  Youngquist 
Phone:  (612)  733-1110 

(65)  Laboratory:  Institute  for 
Environmental  Assessment. 
Address:  2829  Vemdale  Ave.,  Anoka, 

MN  55303 
Contact:  Richard  T.  Cox 
Phone:  (612)  427-5310 

(66)  Laboratory:  Kemron 
Environmental  Services. 
Address:  32740  North  Western  Hwy., 

Farmington  Hills,  MI  48018 
Contact:  Charles  O'Bryan 
Phone:  (313)  626-2426 

(67)  Laboratory:  Laboratory 
Consultant. 

Address:  14443  East  Carroll,  Highland 

Heights,  OH  44148 
Contact:  Felton  Woods 
Phone:  (216)  291-1751 

(68)  Laboratory:  Larry  Jackson  and 
Associates. 

Address:  2534  East  94th  St.,  Chicago,  IL 

60617 
Contact:  Larry  Jackson 
Phone:  (312)  978-5554 

(69)  Laboratory:  Lyle  Laboratories. 
Address:  1327  King  Ave.,  Columbus,  OH 

43212 
Contact:  Tom  Eggers 
Phone:  (614)  488-1022 

(70)  Laboratory:  MJH  Mineralogical 
Consultants,  Inc. 

Address:  13345  Foliage  Ave.,  Apple 

Valley,  MN  55124 
Contact:  Michael  L.  Boucher 
Phone:  (612)  432-8836 

(71)  Laboratory:  Materials  Testing 
Consultants,  Inc. 

Address:  693  Plymouth  NE.,  Grand 

Rapids.  MI  49505 
Contact:  Judson  N.  Sorensen 
Phone:  (616)  456-5469 

(72)  Laboratory:  Mathes  Asbestos 
Services,  Inc. 

Address:  P.O.  Box  330,  210  West  Sand 

Bank  Rd.,  Columbia,  IL  62236-0330 
Contact:  David  H.  Ward 
Phone:  (618)  281-7173 

(73)  Laboratory:  Micro  Air,  Inc. 
Address:  7132  Lakeview  Pkwy.  West 

Dr.,  Indianapolis,  IN  46268 
Contact:  Harold  Eitzen 
Phone:  (317)  293-1533 

(74)  Laboratory:  Micro-Fiber 
Laboratories,  Inc. 
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Address:  635  Landwehr  Rd.,  Northbrook. 

IL  60062 
Contact:  Phillip  G.  Pekron 
Phone:  (312)  498-4127 

(75)  Laboratory:  MicroAnalytics  Co. 
Address:  7206  West  90th  PI.,  Bridgeview. 

IL  60455 
Contact:  Gary  Kentgen 
Phone:  (312)  598-2921 

(76)  Laboratory:  Micro  View 
Consulting. 

Address:  416  East  Catawba  Ave..  Akron. 

OH  44301 
Contact:  Frank  S.  Karl 
Phone:  (216)  773-8330 

[77]  Laboratory:  Microbac 
Laboratories,  Inc..  Seaway  Industrial 
Laboratory  Subsidary. 

Address:  542-544  Conkey  St..  Hammond. 

IN  46324 
Contact:  Karen  A.  Emy 
Phone:  (219)  932-1770 

(78)  Laboratory:  Monarch  Analytical 
Laboratories.  Inc. 

Address:  P.O.  Box  2990,  Toledo,  OH 

43606 
Contact:  Ronald ).  Plenzler 
Phone:  (419)  535-1780 

(79)  Laboratory:  NATLSCO  K-2. 
Address:  RTE  22  &  Kemper  Dr..  Long 

Grove.  IL  60049 
Contact:  Joan  Wronski 
Phone:  (312)  540-2488 

(80)  Laboratory:  National  Petrographic 
Services. 

Address:  4484  Willowbrook  Rd., 

Columbus,  OH  43220 
Contact:  Bonnie  Awan 
Phone:  (614)  459-7360 

(81)  Laboratory:  Northbrook  Services. 
Address:  9  Allstate  Commercial  Plaza, 

51  West  Higgins  Rd..  South 

Barrington,  IL  60010 
Contact:  R.A.  Nebbia 
Phone:  (312)  551-2316 

(82)  Laboratory:  Northern  Indiana 
Public  Services  Company. 
Address:  501  Bailly  Station  Rd., 

Performance  Services — Central  Lab. 

Chesterton,  IN  46304 
Contact:  Steven  L.  Barnes 
Phone:  (219)  787-7205 

(83)  Laboratory:  Northern  Safety 
Consultants. 

Address:  1406  Lincoln  Ave.,  Marquette, 

MI  49855 
Contact:  William  T.  Waite 
Phone:  (906)  228-5161 

(84)  Laboratory:  Northland 
Environmental  Services,  Inc. 
Address:  P.O.  Box  909.  Stevens  Point, 

WI  54481 
Contact:  Robert  C.  Voborsky 
Phone:  (715)  341-9699 

(85)  Laboratory:  Nova  Environmental 
Services,  Inc. 


Address:  Suite  420,  Hazeltine  Gates, 
1107  Hazeltine  Blvd.,  Chaska,  MN 
55318 

Contact:  Steven  B.  Cummings 

Phone:  (612)  448-9393 

(86)  Laboratory:  Nova  Environmental, 
Inc. 

Address:  704  Wesley,  Ann  Arbor,  MI 

48103 
Contact:  Kary  S.  Amin 
Phone:  (313)  699-2686 

(87)  Laboratory:  Ohio  Department  of 
Health,  Division  of  Laboratories. 
Address:  1571  Perry  St.,  Box  2568, 

Columbus,  OH  43266-0068 
Contact:  Elizabeth  Clark 
Phone:  (614)  421-1078 

(88)  Laboratory:  PEI  Associates,  Inc. 
Address:  11499  Chester  Rd.,  Cincinnati, 

OH  45246 
Contact:  Craig  Caldwell 
Phone:  (513)  782-4700 

(89)  Laboratory:  Pace  Laboratories, 
Inc. 

Address:  1710  Douglas  Dr.,  N., 

Minneapolis,  MN  55422 
Contact:  Tom  L.  Haverson 
Phone:  (612)  544-5543 

(90)  Laboratory:  Particle  Data 
Laboratories,  Ltd. 

Address:  115  Hahn  St.,  Elmhurst,  IL 

60126 
Contact:  Ron  Sturm 
Phone:  (312)  832-5658 

(91)  Laboratory:  Pollution  Control 
Science,  Inc. 

Address:  6015  Manning  Rd.,  Miamisburg, 

OH  45342 
Contact:  Sheila  J.  Gaston 
Phone:  (513)  866-5908 

(92)  Laboratory:  Pro-Ac  Asbestos 
Services. 

Address:  5736  Tri-County  Hwy., 

Sardinia,  OH  45171 
Contact:  Fred  Schmalz 
Phone:  (513)  542-8708 

(93)  Laboratory:  Professional  Service 
Ind.,  Inc. 

Address:  5555  Canal  Rd.,  Cleveland,  OH 

44125 
Contact:  David  Rodriguez 
Phone:  (216)  447-1335 

(94)  Laboratory:  Professional  Service 
Ind.,  Inc.,  Pittsburgh  Testing  Lab 
Division. 

Address:  4421  Harrison  St..  Hillside,  IL 

60162 
Contact:  Jerry  Gruba 
Phone:  (312)  449-5050 

(95)  Laboratory:  Professional  Service 
Ind.,  Inc.,  Pittsburgh  Testing  Laboratory 
Division. 

Address:  2050  South  Calhoun  Rd.,  New 

Berlin,  WI  53151 
Contact:  Jeff  Grzeca 
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Phone:  (414)  782-1600 

(96)  Laboratory:  Randolph  and 
Associates,  Inc. 

Address:  8901  North  Industrial  Rd., 

Peoria,  IL  61615 
Contact:  Kirk  Sweetland 
Phone:  (309)  692-4422 

(97)  Laboratory:  Reed  City  Hospital. 
Address:  7665  Patterson  Rd.,  P.O.  Box 

75,  Reed  City,  MI  49677 
Contact:  James  T.  Reardon 
Phone:  (616)  832-3271 

(98)  Laboratory:  Ricerca,  Inc. 
Address:  7528  Auburn  Rd.,  P.O.  Box 

1000,  Painesville,  OH  44077-1000 
Contact:  William  O.  Butler 
Phone:  (216)  357-3300 

(99)  Laboratory:  S.E.A.,  Inc. 
Address:  7349  Worthington-Gaiena  Rd., 

Columbus,  OH  43085 
Contact;  Jami  J.  St.  Clair 
Phone:  (614)  888-4160 

(100)  Laboratory:  S.H.  Gelles 
Associates. 

Address:  2836  Fisher  Rd.,  Columbus,  OH 

43204 
Contact:  S.H.  Gelles 
Phone:  (614)  276-2957 

(101)  Laboratory:  Sea  Earth  and  Air 
Environmental  Consultants,  Inc. 
Address:  4651  North  Paulina.  Chicago,  IL 

60640 
Contact:  Barbera  Carr 
Phone:  (312)  878-8337 

(102)  Laboratory:  Sentry  Insurance 
Co. 

Address:  1800  North  Point  Dr.,  Stevens 

Point,  WI  54481 
Contact:  Sandy  VanHoldt 
Phone:  (715)  346-6389 

(103)  Laboratory:  Shaw 
Environmental  Analytical  Laboratory. 
Address:  P.O.  Box  608559,  Chicago.  IL 

60660 
Contact:  Michael  Shaw 
Phone:  (312)  973-4447 

(104)  Laboratory:  Sierra  Analytical 
and  Consulting  Services,  Inc. 
Address:  218  8th  St.,  Ann  Arbor,  MI 

48103 
Contact:  Dave  Nelson 
Phone:  (313)  662-1155 

(105)  Laboratory:  Stat  Analysis 
Corporation. 

Address:  2201  West  Campbell  Park  Dr., 

Chicago,  IL  60612-3501 
Contact:  David  E.  Schwartz 
Phone:  (312)  733-0551 

(106)  Laboratory:  Stilson  Laboratories, 
Inc. 

Address:  170  North  High  St..  Columbus, 

OH  43215 
Contact:  W.  Martin  Bell 
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Phone:  (614)  228-4385 

(107)  Laboratory:  Suburban 
Environmental  Consultants,  Ltd. 

Address:  17121  Whitman,  Hazelcrest.  IL 

60429 
Contact:  Henry  G.  Gooday,  Jr. 
Phone:  (312)  335-1808 

(108)  Laboratory:  TEM.  Inc. 

Address:  110  West  Park  Ave^  Suite  210, 

Elmhurst,  IL  60126 
Contact:  )ames  Tuinenga 
Phone:  (312)  530-2390 

(109)  Laboratory:  Testing  Engineers 
and  Conultants,  Inc. 

Address:  P.O.  Box  249. 1333  Rochester 

Rd..  Troy.  MI  48099 
Contact:  Scott  Chandler 
Phone:  (313)  588-6200 

(110)  Laboratory:  The  St.  Paul 
Insurance  Co. 

Address:  494  Metro  Square  Bldg..  7th  & 

Robert  Sts..  St.  Paul.  MN  55101 
Contact:  Donald  J.  Larsen 
Phone:  (612)  221-7043 

(111)  Laboratory:  Thermo  Analytical/ 
Erg. 

Address:  117  North  First  St..  Ann  Arbor. 

MI  48104-1399 
Contact:  Fred  Fenner 
Phone:  (313)  662-3104 

(112)  Laboratory:  Tremco. 

Address:  10701  Shaker  Blvd..  Cleveland. 

OH  44104 
Contact:  Charles  J.  Kaloczi 
Phone:  (216)  292-5000 

(113)  Laboratory:  Tri-State 
Laboratories.  Departmental  of 
Environmental  Services. 

Address:  19  East  Front  St.,  Youngstown. 

OH  44503 
Contact:  Bari  Lateef 
Phone:  (216)  746-8800 

(114)  Laboratory:  Twin  City  Testing 
Corporation. 

Address:  662  Cromwell  Ave..  St.  Paul. 

MN  55114 
Contact:  Wallace  J.  Nosek.  Jr. 
Phone:  (612)  645-3601 

(115)  Laboratory:  Wadsworth/Alert 
Laboratories. 

Address:  P.O.  Box  31454.  Cleveland,  OH 

44131 
Contact:  Douglas  R.  Allenson 
Phone:  (216)  642-9151 

(116)  Laboratory:  Wausau  Insurance 
Companies.  Environmental  Health 
Laboratory. 

Address:  2000  Westwood  Dr..  Wausau, 

WI  54401 
Contact:  Thomas  Stavros 
Phone:  (715)  842-6810 

(117)  Laboratory:  Wisconsin 
Occupational  Health  Labs. 

Address:  979  Jonathon  Dr.,  Madison,  WI 
53711 


Contact:  Richard  Zimmerman 
Phone:  (608)  263-8807 

(118)  Laboratory:  Zimmerlin 
Consulting  Group. 

Address:  3420  East  96th  St.,  Suite  A, 

Indianapolis,  IN  46240 
Contact:  Daniel ).  Smith 
Phone:  (317)  574-0848 

(119)  Laboratory:  Zimmerlin 
Consulting  Group. 

Address:  3972  Brown  Park  Dr.,  Suite  D. 
P.O.  Box  357  Hilliard,  OH  43026-0357 
Contact:  William  Zimmerlin 
Phone:  (513)  236-7608 

Region  VI— Dallas,  TX 

Regional  Asbestos  Coordinator  John 
West,  6t-Pt,  EPA,  Region  VI,  1445  Ross 
Avenue,  Dallas,  TX  75202-2733.  (214) 
655-7244,  (FTS)  25S-7244. 

(1)  Laboratory:  ACI  and  Associates. 
Address:  2100  Road  to  Six  Flags  East. 

Arlington.  TX  76011 
Contact:  Michael }.  Lee 
Phone:  (817)  265-7535 

(2)  Laboratory:  ATEC  Environmental 
Services. 

Address:  11310  Newkirk  St..  Dallas.  TX 

75229-3382 
Contact:  Stephen  D.  Brandt 
Phone:  (214)  24J-8931 

(3)  Laboratory:  ATI  Environmental 
Services,  Inc. 

Address:  2209  Wisconsin  St.,  Suite  100, 

Dallas,  TX  75229 
Contact:  Lawrence  M.  Thompson 
Phone:  (214)  620-8911 

(4)  Laboratory:  Acadiana  Research 
Laboratories,  University  of 
Southwestern  Louisiana. 

Address:  P.O.  Box  44210,  Lafayette,  LA 

70504 
Contact:  Davy  L  Bernard 
Phone:  (318)  231-6184 

(5)  Laboratory:  Accredited  Industrial 
Hygienists. 

Address:  P.O.  Box  6152,  Pasadena,  TX 

77506 
Contact:  J.  P.  Forsman 
Phone:  (713)  477-8101 

(6)  Laboratory:  Accumin  Analysis. 

Address:  323  HoUyvale,  Houston,  TX 

77060 
Contact:  William  A.  McHale 
Phone:  (713)  931-1131 

(7)  Laboratory:  Aegis  Associates.  Inc. 
Address:  44  East  Ave..  Suite  lOO/Suite 

202,  Austin,  TX  78701-4334 
Contact:  Dianne  Herrera 
Phone:  (512)  474-8789 

(8)  Laboratory:  American  Analytical, 
Inc. 

Address:  218  Market  St..  Baird.  TX  79504 
Contact:  Bob  Dye 
Phone:  (915)  854-1264 


(9)  Laboratory:  American  Analytical, 
Inc.  c/o  Darla  Environmental,  Inc. 
Address:  1010  Los  Lomas  NE..  Suite  4, 

Albuquerque.  NM  87102 
Contact:  Dan  B.  Weeks 
Hione:  (505)  243-2499 

(10)  Laboratory:  American  Analytical, 
Inc.  c/o  Joe  Grimes  and  Associates. 
Address:  1105 13th  St..  Lubbock.  TX 

79401 
Contact:  Bob  Dye 
Hione:  (806)  747-5681 

(11)  Laboratory:  American  Analytical. 
Inc.  c/o  SAISD  Maintenance. 
Address:  134  East  Ave.  B,  San  Angelo, 

TX  76904 
Contact:  Bob  Dye 
Phone:  (915)  691-0400 

(12)  Laboratory:  American  Interplex 
Corporation. 

Address:  3400  Asher  Ave.,  Little  Rock. 

AR  72204 
Contact:  Joe  D.  Henry 
Phone:  (501)  664-5060 

(13)  Laboratory:  Anachem,  Inc. 

Address:  2105  Luna  Rd.,  Suite  390, 

Carrollton,  TX  75006 
Contact:  Hugh  L  Waldrum 
Phone:  (214)  241-4636 

(14)  Laboratory:  Applied 
Environmental  Services. 

Address:  716  La  Cruz,  El  Paso,  TX  79902 
Contact:  Rafael  Nickolas,  Jr. 
Phone:  (915)  533-1147 

(15)  Laboratory:  Aqua-Tech 
Laboratories/Allied  Environmental 
Services,  Inc. 

Address:  15371  Woodforest  Blvd., 

Chanr.elview,  TX  77530 
Contact:  Subba  V.  Gogineni 
Phone:  (713)  457-8608 

(16)  Laboratory:  Arkansas 
Department  of  Health. 

Address:  4815  West  Markham  St.,  Little 

Rock.  AR  72205 
Contact:  Stan  Faulk 
Phone:  (501)  661-2389 

(17)  Laboratory:  Armstrong  Forensic 
Laboratory,  Inc. 

Address:  330  Loch'n  Green  Trail. 

Arlington.  TX  76012 
Contact:  John  M.  Com 
Phone:  (817)  275-2691 

(18)  Laboratory:  Asbestos 
Technology,  Inc. 

Address:  P.O.  Box  720427.  Houston,  TX  . 

77272-0427 
Contact:  David  A.  Hanawa 
Phone:  (713)  772-7647 

(19)  Laboratory:  Assaigai  Analytical 
Laboratories. 

Address:  7300  Jefferson,  NE.. 

Albuquerque.  NM  87109 
Contact:  Dean  Dupree 
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Phone:  (505)  345-8964 

(20)  Laboratory:  Austin  Asbestos 
Analysis  Service,  Inc. 

Address:  9804  Halifax,  Austin,  TX  78753 
Contact:  Don  Brown 
Phone:  (512)  836-0131 

(21)  Laboratory:  Building 
Environmental  Systems,  Inc. 
Address:  3501  North  MacArthur,  Suite 

400B,  Irving,  TX  75062 
Contact:  Amy  L.  Smith 
Phone:  (214)  257-0787 

(22)  Laboratory:  Central  Analytical 
Laboratories,  Inc. 

Address:  2600  Marietta  Ave.,  Kenner, 

LA  70062 
Contact:  David  R.  Lasater 
Phone:  (504)  469-3511 

(23)  Laboratory:  Chemron,  Inc. 
Address:  3038  Orchard  Hill,  San 

Antonio,  TX  78230-3057 
Contact:  Ronald  G.  Oldham 
Phone:  (512)  493-2247 

(24)  Laboratory:  Chemtex 
Environmental  Laboratory. 
Address:  1747  7th  Ave..  Port  Arthur,  TX 

77642 
Contact:  C.N.  Reddy 
Phone:  (409)  983-4575 

(25)  Laboratory:  Continental 
Technical  Services,  Environmental 
Health  Division. 

Address:  9742  Skillman.  Dallas.  TX 

75243 
Contact:  Carolyn  Vercell 
Phone:  (214)  343-2025 

(26)  Laboratory:  Diversified 
Environmental  Technologies 
Incorporated. 

Address:  132  West  Main,  Norman,  OK 

73069 
Contact:  Dan  Tutt 
Phone:  (405)  360-7929 

(27)  Laboratory:  EEC.  Inc. 
Address:  220A  North  Knoxville, 

Russellville,  AR  72801 
Contact:  Anne  Woker 
Phone:  (501)  968-6767 

(28)  Laboratory:  EIRA.  Inc. 
Address:  161  {ames  Dr.  West.  SL  Rose, 

LA  70087 
Contact:  Margaret  Metcalf 
Phone:  (504)  469-0333 

(29)  Laboratory:  ENTEK 
Environmental  Laboratories. 
Address:  14285  Airline  Highway.  Baton 

Rouge,  LA  70817-6232 
Contact:  Sham  L.  Sachdev 
Phone:  (504)  292-2900 

(30)  Laboratory:  Earth  Tech,  Inc. 

Address:  RR  #4,  Box  4  Wagoner,  OK 

74467 
Contact:  Daryl  L.  Lessin 
Phone:  (918)  485-4910 


(31)  Laboratory:  East  Texas  Testing 
Laboratory,  Inc. 

Address:  1717  East  Erwin,  Tyler,  TX 

75702 
Contact:  Gary  G.  LaFrance 
Phone:  (214)  595-4421 

(32)  Laboratory:  Ensco  Environmental 
Services. 

Address:  P.O.  Box  8513.  333  Executive 

Ct..  Little  Rock.  AR  72205 
Contact:  Charles  F.  Fowler 
Phone:  (501)  223-4100 

(33)  Laboratory:  Entek  Laboratories. 
Address:  12th  and  Marshall.  Room  281. 

Little  Rock.  AR  72202 
Contact:  Norma  James 
Phone:  (501)  375-0249 

(34)  Laboratory:  Environmental 
Analysis,  Inc. 

Address:  Route  1.  Box  12.  Plainview,  AR 

72857 
Contact:  Jimmy  Cunningham 
Phone:  (501)  272-4241 

(35)  Laboratory:  Environmental 
Analytical  Consultants. 

Address:  432  North  Anthony  St..  New 

Orieans.  LA  70119 
Contact:  Michael  J.  Landry 
Phone:(504)482-1717 

(36)  Laboratory:  Environmental 
Consultants.  Inc. 

Address:  P.O.  Box  17867.  Shreveport.  LA 

71138-0867 
Contact:  Rhonda  L.  Dillingham 
Phone:  (318)  687-3771 

(37)  Laboratory:  Environmental 
Management.  Inc. 

Address:  414  West  California.  Ruston. 

LA  71270 
Contact:  Robert  W.  Floumoy 
Phone:  (318)  255-0060 

(38)  Laboratory:  Environmental 
Monitoring  Service.  Inc. 

Address:  13008  Amarillo  Ave.,  Austin, 

TX  78729 
Contact:  Rick  Pruet 
Phone:  (512)  335-9116 

(39)  Laboratory:  Environmental 
Occupational  Safety,  Inc. 
Address:  408  North  Bowser,  lOOA, 

Richardson,  TX  75081 
Contact:  Thomas  J.  Palet 
Phone:  (214)  644-2072 

(40)  Laboratory:  Environmental 
Research  Institute.  Inc. 

Address:  P.O.  Box  2024,  Tyler,  TX  75710 
Contact:  Thomas  R.  McKee 
Phone:  (214)  877-9314 

(41)  Laboratory':  Envirotest,  Inc. 
Address:  P.O.  Box  42812-414.  Houston, 

TX  77042 
Contact:  Daniel  J.  Gerhardt 
Hione:  (713)  782-4101 

(42)  Laboratory:  FKS  Laboratory. 


Address:  P.O.  Box  838,  Hallsville,  TX 

75650 
Contact:  Fred  K.  Smith 
Phone:  (214)  668-3693 

(43)  Laboratory:  Falkner  Laboratories. 
Inc. 

Address:  1039  Pearl  Dr..  P.O.  Box  5438, 

Bossier  City.  LA  71171-5438 
Contact:  John  I.  Falkner 
Phone:  (318)  746-2404 

(44)  Laboratory:  Geo-Environmental 
Services,  Inc..  Austin  Office. 
Address:  1106  Clayton  Ln..  Suite  523W. 

Austin.  TX  78723 
Contact:  C.  Wade  MuUin 
Phone:  (512)  454-8378 

(45)  Laboratory:  Gerald  Garrett  and 
Associates,  Inc. 

Address:  2720  Stemmons  Freeway,  Suite 

805  South,  Dallas,  TX  75207 
Contact:  J.W.  Knuckles 
Phone:  (214)  688^1457 

(46)  Laboratory:  Hanby  Analytical 
Labs,  Inc. 

Address:  4400  South  Wayside  St..  Suite 

107,  Houston.  TX  77087 
Contact:  John  D.  Hanby 
Phone:  (713)  649-4500 

(47)  Laboratory:  Huey.  Martin,  and 
Associates. 

Address:  5613  Bruyninckx  Rd., 

Alexandria,  LA  71303 
Contact:  Ben  F.  Martin 
Phone:  (318)  473-6431 

(48)  Laboratory:  IHST. 

Address:  6709  Parkside  Ct.,  Arlington, 

TX  76016 
Contact:  Larry  Liukonen 
Phone:  (817)  572-6336 

(49)  Laboratory:  Institute  for 
Research,  Inc. 

Address:  8330  Westglen  Dr.,  Houston. 

TX  77063 
Contact:  Benjamin  Mosier 
Phone:  (713)  783-8400 

(50)  Laboratory:  Inter-Mountain  Labs. 
Inc. 

Address:  2506  West  Main,  Farmington, 

NM  87401 
Contact:  April  Gil 
Phone:  (505)  326-4737 

(51)  Laboratory:  Kemron 
Environmental  Services. 
Address:  16550  Highland  Rd.,  Baton 

Rouge.  LA  70810 
Contact:  Thomas  Bauckham 
Phone:  (504)  293-8650 

(52)  Laboratory:  Kiser  Engineering, 
Inc. 

Address:  211  North  River  St.,  Sequin,  TX 

78155 
Contact:  Roy  C.  Mills 
Phone:  (800)  426-2102 
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(53)  Laboratory:  Law  Engineering 
Testing  Co. 

Address:  5500  Guhn  Rd.,  Houston,  TX 

77040 
Contact:  C.H.  Byrd 
Phone:  (713)  939-7161 

(54)  Laboratory:  Loflin  Environmental 
Services,  Inc. 

Address:  701  Bradfield.  Houston,  TX 

77060 
Contact:  James  A.  Murray 
Phone:  (713)  931-9318 

(55)  Laboratory:  Marshall 
Environmental  Management. 
Address:  6161  North  May  Ave.,  Suite 

133,  Oklahoma  City.  OK  73112 
Contact:  Charles  L  Marshall 
Phone:  (405)  842-3415 

(56)  Laboratory:  Martin  Marietta 
Manned  Space  Systems  Quality 
Evaluation  Laboratory. 

Address:  P.O.  Box  29304.  New  Orleans, 

LA  70189 
Contact:  Reginald  G.  Salloum 
Phone:  (504)  257-1766 

(57)  Laboratory:  Maxim  Engineers, 
Inc. 

Address:  2342  Fabens.  P.O.  Box  59902, 

Dallas,  TX  75229 
Contact:  Steve  Moody 
Phone:  (214)  247-7575 

(58)  Laboratory:  Maxim  Engineers, 
Inc. 

Address:  11601  North  Lamar,  Austin,  TX 

78753 
Contact:  Fernando  Yepez 
Phone:  (512)  837-8851 

(59)  Laboratory:  McClelland 
Management  Services. 

Address:  6100  Hillcroft,  Suite  220, 

Houston,  TX  77081 
Contact:  Jaye  R.  Stanley 
Phone:  (713)  995-9000 

(60)  Laboratory:  McKee 
Environmental  Health  Services. 
Address:  11114  Sage  Park.  Houston,  TX 

77089 
Contact:  Ron  McKee 
Phone:  (713)  481-3501 

(61)  Laboratory:  NUS  Corporation. 
Address:  900  Gemini.  Houston.  TX  77058 
Contact:  John  W.  McCormick 

Phone:  (713)  488-1810 

(62)  Laboratory:  National  Asbestos 
Consultants  Inc. 

Address:  4619  North  Santa  Fe, 

Oklahoma  City,  OK  73118 
Contact:  Jerry  Bowerman 
Phone:  (405)  528-6224 

(63)  Laboratory:  New  Mexico  State 
University,  Department  of  Biology. 
Address:  Box  3AF.  Las  Cruces.  NM 

88003 
Contact:  Joseph  LaPointe 


Phone:  (505)  648-1531 

(64)  Laboratory:  Oklahoma  Asbestos 
Analytic  Laboratory,  Inc. 

Address:  15939  Southeast  29th, 

Choctaw,  OK  73020 
Contact:  Brian  E.  Gordon 
Phone:  (405)  390-3501 

(65)  Laboratory:  Oklahoma  City- 
County  Health  Department  Laboratory 
Health  Services. 

Address:  921  Northeast  23rd  St.. 

Oklahoma  City,  OK  73105 
Contact:  Cheryl  Ball 
Phone:  (405)  427-8651 

(66)  Laboratory:  Oklahoma  State 
Department  of  Health  Special  Hazard 
Division. 

Address:  P.O.  Box  53551.  Oklahoma 

City,  OK  73152 
Contact:  William  M.  Kemp 
Phone:  (405)  271-5221 

(67)  Laboratory:  Oxford 
Environmental  Corp. 

Address:  3224  28th  St.,  Metaine,  LA 

70002 
Contact:  J.  Robert  Paterek 
Phone:  (504)  391-0795 

(68)  Laboratory:  Palet  Environmental 
Labs. 

Address:  8351  Southwestern  Blvd.  #237. 

Dallas,  TX  75206 
Contact:  Thomas  Palet 
Phone:  (214)  696-0230 

(69)  Laboratory:  I>rofes8ional  Service 
Ind.,  Inc.,  BioSearch  Laboratories. 

Address:  1178  Corporate  Dr.  West. 

Arlington,  TX  76011 
Contact:  Sharon  G.  Winders 
Phone:  (817)  640-4162 

(70)  Laboratory:  Professional  Service 
Ind.,  Inc.,  PTL/Shilstone  Eng.  Testing 
Lab.  Div. 

Address:  1714  Memorial  Dr.,  Houston, 

TX  77007 
Contact:  Charles  Remkes 
Phone:  (713)  224-2047 

(71)  Laboratory:  Putnam  Laboratories. 

Address:  2100  Road  to  Six  Flags  East, 

Arlington,  TX  76011 
Contact:  Dan  B.  Weeks 
Phone:  (817)  265-7535 

(72)  Laboratory:  R.  Jon  Laboratories. 

Address:  6203  Reed  Rd..  Houston.  TX 

77087 
Contact:  John  R.  Speich 
Phone:  (713)  645-^141 

(73)  Laboratory:  Raba-Kistner 
Consultants,  Inc. 

Address:  P.O.  Box  690287,  San  Antonio, 

TX  78289-0287 
Contact:  Frank  B.  Schweitzer 
Phone:  (512)  699-9090 

(74)  Laboratory:  Regional  Labs. 
Address:  919  Glen  Key,  Denison,  TX 

75020 


Contact:  Cliff  Wood 
Phone:  (214)  463-6666 

(75)  Laboratory:  Rod  Cole  and 
Associates,  Asbestos  Control  Division. 
Address:  4516  Lovers  Lane,  Suite  212, 

Dallas,  TX  75225 
Contact:  Rod  Cole 
Phone:  (214)  520-2925 

(76)  Laboratory:  Southwestern 
Laboratories,  Inc. 

Address:  2575  Lone  Star  Dr.,  Dallas.  TX 

75212 
Contact:  Lawrence  M.  Thompson 
Phone:  (214)  631-2700 

(77)  Laboratory:  Southwestern 
Laboratories.  Inc..  EES  Division. 
Address:  P.O.  Box  8788,  Houston,  TX 

77249 
Contact:  Phillip  Yokley 
Phone:  (713)  692-9151 

(78)  Laboratory:  Southwestern  Public 
Service  Co..  Systems  Laboratory. 

Address:  P.O.  Box  1261,  Amarillo.  TX 

79170 
Contact:  Ronald  H.  Dutton 
Phone:  (806)  378-2121 

(79)  Laboratory:  Standard 
Environment  Controls,  Inc. 
Address:  5805  Callaghan  Rd.,  Suite  201, 

San  Antonio,  TX  78228 
Contact:  Al  Dooley 
Phone:  (512)  647-1228 

(80)  Laboratory:  Standard  Testing  and 
Eng.  Co. 

Address:  660  Distributors  Row, 

Harahan,  LA  70123 
Contact:  Robert  E.  Jones 
Phone:  (504)  734-8378 

(81)  Laboratory:  Standard  Testing  and 
Engineering  Co. 

Address:  3400  North  Lincoln  Blvd.. 

Oklahoma  City.  OK  73105 
Contact:  Cheri  Marcham 
Phone:  (405)  528-0541 

(82)  Laboratory:  Stanley  Engineering 
Inc.  and  Alpha  Analytical  Labs.  Inc. 
Address:  2700  Northwest  3gth  St.. 

Oklahoma  City.  OK  73112 
Contact:  Keith  L  Stanley 
Phone:  (405)  948-6505 

(83)  Laboratory:  Sunbelt  Associates. 
Inc. 

Address:  6961  Mayo  Rd..  New  Orleans. 

LA  70126 
Contact:  Gary  C.  Allen 
Phone:  (504)  242-5026 

(84)  Laboratory:  Texas  Department  of 
Health.  Asbestos  Abatement  Branch. 
Address:  1100  West  49th  St..  Austin.  TX 

78756-3199 
Contact:  Joel  H.  Smith 
Phone:  (512)  458-7255 

(85)  Laboratory:  Texas  Research 
Institute,  Environmental  Division. 
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Address:  9063  Bee  Cave  Rd.,  Austin.  TX 

78733 
Contact:  Gary  Rolls 
Phone:  (512)  263-2101 

(86)  Laboratory:  The  Hartford  Steam 
Boiler  Inspection  and  Insurance  Co. 
Address:  15415  Katy  Fwy..  Suite  300. 

Houston,  TX  77094 
Contact:  Diana  Spence 
Phone:  (713)  578-7300 

(87)  Laboratory:  Tulane  University 
Medical  Center,  Department  of 
Environmental  Health  Sciences. 
Address:  1430  Tulane  Ave..  New 

Orleans,  LA  70012 
Contact:  Shau  Nong  Chang 
Phone:  (504)  588-5374 

(88)  Laboratory:  U.S.  Analytical,  Inc. 

Address:  P.O.  Box  801.  Abilene,  TX 

79604 
Contact:  L  Keith  Davis 
Phone:  (915)  698-3293 

(89)  Laboratory:  U.S.  Analytical,  Inc. 

Address:  P.O.  Box  81311.  Midland.  TX 

79709 
Contact:  Donald  Anderson 
Phone:  (915)  561-4045 

(90)  Laboratory:  W.C.  Runnels 
Consultants. 

Address:  Route  9,  P.O.  Box  1459, 

Beaumont,  TX  77706 
Contact:  W.  C.  Rui\nel8 
Phone:  (409)  866-3019 

(91)  Laboratory:  Waldemar  S.  Nelso 
and  Co..  Inc. 

Address:  1200  St.  Charles  Ave.,  New? 

Orleans.  LA  70130 
Contact:  Laura  E.  Yager 
Phone:  (504)  523-5281 

(92)  Laboratory:  Weckerling  Scientific 
Laboratories,  Inc. 

Address:  2602  Electronic  Ln.,  Suite  606, 

Dallas,  TX  75220 
Contact:  Alan  B.  Weckerling 
Phone:  (214)  353-9494 

(93)  Laboratory:  Weintritt  Testing 
Laboratories,  Inc. 

Address:  305  Andrew  Guidry  Rd.,  P.O. 

Box  30162,  Lafayette,  LA  70593 
Contact:  Richard  G.  Tietz 
Phone:  (318)  981-1560 

(94)  Laboratory:  West-Paine 
Laboratories,  Inc. 

Address:  7979  G.  S.  R.  I.  Ave.,  Baton 

Rouge,  LA  70820 
Contact:  Jonny  H.  Vickers 
Phone:  (504)  769-4900 

(95)  Laboratory:  Western  Atlas 
International. 

Address:  1733  North  Padre  Island  Dr., 

Corpus  Christi.  TX  78408-2329 
Contact:  Craig  Hawkins 
Phone:  (512)  289-2673 


Region  VII— Kansas  City,  KS 

Regional  Asbestos  Coordinator: 
Wolfgang  Brandner,  EPA  Region  VII,  726 
Minnesota  Ave.,  Kansas  City,  KS  66101. 
(913)  236-2834,  (FTS)  757-2834. 

(1)  Laboratory:  A.T.  Laboratory. 
Address:  2449-A  Iowa  St..  Suite  208, 

Lawrence,  KS  66046 
Contact:  Terron  E.  Jones 
Phone:  (913)  749-2794 

(2)  Laboratory:  ACM  Labs,  Inc. 
Address;  304  North  Main,  P.O.  Box  2073, 

Fairfield.  lA  52556 
Contact:  David  Fleshman 
Phone:  (515)  472-7402 

(3)  Laboratory:  ALERT  Analytical 
Laboratories. 

Address:  1900  West  47th  PI.  #302. 

Westwood,  KS  66205 
Contact:  Kevin  Santee 
Phone:  (913)  831-4795 

(4)  Laboratory:  Abshier  and 
Associates,  Ltd. 

Address:  524  Northeast  Malibu  Dr.,  Lee's 

Summit,  MO  64063 
Contact:  Shirley  A.  Abshier 
Phone:  (816)  524-9203 

(5)  Laboratory:  Ames  Environmental. 

Address;  3910  Lincoln  Way,  Ames,  lA 

50010 
Contact:  David  Fairchild 
Phone:  (515)  292-3400 

(6)  Laboratory:  Asbestos  Consulting 
and  Testing. 

Address:  15001  West  lOlsl  Ter.,  Lenexa, 

KS  66215 
Contact:  Jim  A.  Pickel 
Phone:  (913)  492-1337 

(7)  Laboratory:  Baird  Scientific. 
Address:  P.O.  Box  842,  Carthage,  MO 

64836 
Contact:  Gary  Baird 
Phone:  (417)  358-5567 

(8)  Laboratory:  Certified 
Environmental  Management,  Inc. 
Address:  P.O.  Box  504,  Salina,  KS  67402- 

0504 
Contact:  Brenda  A.  Tolson 
Phone:  (913)  536-8315 

(9)  Laboratory:  Chart  Services,  Ltd. 
Address:  4725  Merle  Hay  Rd.,  Suite  214, 

Des  Moines,  lA  50322 
Contact:  Mary  A.  Finn 
Phone:  (515)  276-3642 

(10)  Laboratory:  ERG  Consultants,  Inc. 
Address:  402  C  Bannister  Rd.,  Kansas 

City.  MO  64131 
Contact:  Andrew  F.  Oberta 
Phone:  (816)  444-5804 

(11)  Laboratory:  Environmental 
Analysis  South. 

Address:  1209  Broadway,  Cape 

Girardeau,  MO  63702 
Contact:  David  Warren 


Phone:  (314)  334-8817 

(12)  Laboratory:  Environmetrics,  Inc. 
Address:  10679  Midwest  Industrial 

Blvd.,  St.  Louis.  MO  63132 
Contact:  Mario  Vaenbcrg 
Phone:  (314)  427-0550 

(13)  Laboratory:  Groundwater 
Technologies  Environmental 
Laboratories,  Midwest  Region. 

Address:  902  West  2nd  St.,  Wichita.  KS 

67203 
Contact:  Robert  K.  Kennedy 
Phone:  (316)  264-4480 

(14)  Laboratory:  Hall-Kimbrell 
Environmental  Services,  Inc. 

Address:  4840  West  15th  St.,  Lawrence, 

KS  66046 
Contact:  W.  David  Kimbreli 
Phone:  (913)  749-2381 

(15)  Laboratory:  Health  & 
Architectural  Assoc,  Inc. 

Address:  503  Main  St.,  Belton.  MO  64012 
Contact:  George  S.  McDowell 
Phone:  (816)  331-0002 

(16)  Laboratory:  Industrial  Testing 
Laboratories,  Inc. 

Address:  2350  Seventh  Blvd.,  St.  Louis, 

MO  63104 
Contact:  William  J.  Lowry 
Phone:  (314)  771-7111 

(17)  Laboratory:  Iowa  State  University 
of  Science  and  Technology  Department 
of  Environmental  Health  &  Safety. 
Address:  251  Nuclear  Engineering  Lab. 

Ames,  lA  50011-2230 
Contact:  Louis  j.  Mitchell 
Phone:  (515)  294-5359 

(18)  Laboratory:  Kansas  City  Testing 
Laboratory,  Chemical  Division. 

Address:  1669  Jefferson.  Kansas  City, 

MO  64108 
Contact:  Jeffery  L.  Jenkins 
Phone:  (816)  842-7350 

(19)  Laboratory:  King  Environmental 
Services,  Inc. 

Address:  1287  Parkway  Dr.,  St.  Clair, 

MO  63077 
Contact:  Bonnie  King 
Phone:  (314)629-1546 

(20)  Laboratory:  Langston 
Laboratories,  Inc. 

Address:  2005  West  103rd  Ter.  (B), 

Leawood,  KS  56206 
Contact:  Alan  Kerschen 
Phone:  (913)  341-7800 

(21)  Laboratory:  Larron  Laboratory. 
Address:  529  Broadway,  Cape 

Girardeau,  MO  63701 
Contact:  David  J.  Roth 
Phone:  (314)  334-8910 

(22)  Laboratory:  MD  Chemical  and 
Testing  Co.,  Inc. 
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Address:  5205  Southwest  Dr.,  Suite  B&C, 

P.O.  Box  67094,  Topeka,  KS  66667 
Contact:  Michael  A.  Dalrymple 
Phone:  (913)  862-1503 

(23)  Laboratory:  Mayhew 
Environmental  Training  Associates. 
Address:  901  Kentucky,  Suite  305 A, 

Lawrence.  KS  66044 
Contact:  Robert  G.  Williams 
Phone:  (913)  842-6382 

(24)  Laboratory:  Microscopic 
Analysis,  Inc. 

Address:  989  Gardenview  Office  Pky., 

St.  Louis,  MO  63141 
Contact:  Douglas  N.  Nimmo 
Phone:  (314)  993-2212 

(25)  Laboratory:  Midwest 
Environmental  Testing  and  Training, 
Inc. 

Address:  3500  Northeast  Independence 

Ave.,  Lee's  Summit,  MO  64064 
Contact:  Steve  Minshall 
Phone:  (816)  525-6681 

(26)  Laboratory:  Midwest  Research 
Institute. 

Address:  425  Volker  Blvd.,  Kansas  City, 

MO  64110 
Contact:  Gaylord  Atkinson 
Phone:  (816)  753-7600 

(27)  Laboratory:  Midwestern  Testing 
Labs,  Inc. 

Address:  P.O.  Box  1657,  Fairfield,  lA 

52556 
Contact:  Dennis  Greenley 
Phone:  (515)  472-1881 

(28)  Laboratory:  Nebraska  Testing 
Laboratories,  Inc. 

Address:  4123  South  67th  St.,  Omaha, 

NE  68117-1086 
Contact:  Lynn  A.  Knudtson 
Phone:  (402)  331-4453 

(29)  Laboratory:  Net  Midwest  Inc., 
Cedar  Falls  Division. 

Address:  1922  Main  St.,  P.O.  Box  625, 

Cedar  Falls,  lA  50613 
Contact:  Michael  McGee 
Phone:  (319)  277-2401 

(30)  Laboratory:  Professional  Service 
Ind.,  Inc.,  PTL  Division. 

Address:  5445  Highland  Park  Dr..  St. 

Louis,  MO  63110 
Contact:  W.H.  Beckerman 
Phone:  (314)  652-4420 

(31)  Laboratory:  St.  Louis  Testing 
Laboratories,  Inc. 

Address:  2810  Clark  Ave.,  St.  Louis,  MO 

63103-2574 
Contact:  Rudolph  B.  Spanholtz 
Phone:  (314)  531-8080 

(32)  Laboratory:  The  University  of 
Iowa,  University  Hygienic  Laboratory. 
Address:  Iowa  City.  lA  52242 
Contact:  I.A.  Schwabbauer 

Phone:  (319)  353-5990 

(33)  Laboratory:  Wilson  Laboratories. 


Address:  525  North  8th  St.,  P.O.  Box 

1820.  Salina.  KS  67402-1820 
Contact:  Gregory  J.  Groene 
Phone:  (913)  825-7186 

(34)  Laboratory:  metaTrace,  Inc. 
Address:  13715  Rider  Trail  North,  Earth 

City,  MO  63045 
Contact:  Marleah  M.  Martin 
Phone:  (314)  398-8566 

Region  VIII— Denver,  CO 

Regional  Asbestos  Coordinator:  David 
Combs,  [8AT-TS],  EPA,  Region  VIII.  1 
Denver  Place.  999-18th  St.,  RM  1300, 
Denver.  CO  80202-2413.  (303)  293-1744. 
(FTS)  564-1744. 

(1)  Laboratory:  ATC  Environmental. 
Inc. 

Address:  1515  East  Tenth  St.,  Sioux 

Falls,  SD  57103 
Contact:  Donald  Beck 
Phone:  (605)  338-0555 

(2)  Laboratory:  Analytica,  Inc. 
Address:  5930  Mclntyre  St.,  Golden,  CO 

80403 
Contact:  Daniel  M.  Benecke 
Phone:  (303)  279-2583 

(3)  Laboratory:  Associated 
Laboratories,  Inc. 

Address:  1275  Ithaca  Dr.,  Boulder,  CO 

80303 
Contact:  Robert  M.  Stieha 
Phone:  (303)  691-2335 

(4)  Laboratory:  Bison  Engineering/ 
Research. 

Address:  P.O.  Box  1703.  Helena.  MT 

59624 
Contact:  Patricia  E.  GroU 
Phone:  (406)  442-5768 

(5)  Laboratory:  Colorado  State 
University  Department  of  Environmental 
Health. 

Address:  B120  Microbiology  Building. 

Fort  Collins.  CO  80523 
Contact:  Roy  C.  Warbington 
Phone:  (303)  491-7038 

(6)  Laboratory:  DCM  Science 
Laboratory. 

Address:  12975  West  24th  PI.  Golden. 

CO  80401 
Contact:  Donna  C.  Mefford 
Phone:  (303)  237-0110 

(7)  Laboratory:  Datachem.  Inc. 
Address:  960  West  LeVoy  Dr..  Salt  Lake 

City.  UT  84123 
Contact:  Lance  Eggenberger 
Phone:  (801)  266-7700 

(8)  Laboratory:  Davis  Consulting. 
Address:  4022  Helen  Court.  Rapid  City, 

SD  57702 
Contact:  Briant  L.  Davis 
Phone:  (605)  342-4320 

(9)  Laboratory:  Dixon  Information. 
Inc. 

Address:  4806  Quail  Point  Roads.  Salt 
Lake  City.  UT  84124 


Contact:  Willard  C.  Dixon 
Phone:  (801)  278-7233 

(10)  Laboratory:  Environmental  Safety 
Systems.  Inc. 

Address:  11435  West  48th  Ave..  Wheat 

Ridge.  CO  80033-2101 
Contact:  Douglas  \.  Fitzgerald 
Phone:  (303)  232-0707 

(11)  Laboratory:  Grand  Junction 
Laboratories. 

Address:  435  North  Ave.,  Grand 

Junction,  CO  81501 
Contact:  Brian  S.  Bauer 
Phone:  (303)  242-7618 

(12)  Laboratory:  HTI  Laboratories  and 
Industrial  Consultants. 

Address:  1806  Main  Ave.,  Fargo,  ND 

58103 
Contact:  Constance  S.  Hodny 
Phone:  (701)  232-1399 

(13)  Laboratory:  HTI  Laboratories  and 
Industrial  Consultants,  Inc. 

Address:  7727  West  6th  Ave..  Bay  E. 

Lakewood.  CO  80215 
Contact:  Constance  S.  Hodny 
Phone:  (303)  773-9616 

(14)  Laboratory:  HTI  Laboratories  and 
Industrial  Consultants,  Inc.  (Mobile 
Ub). 

Address:  Box  8192,  Fargo,  ND  58109 
Contact:  Constance  S.  Hodny 
Phone:  (701)  237-9750 

(15)  Laboratory:  Hager  Laboratories, 
Inc. 

Address:  11234  E.  Caley  Ave., 

Englewood,  CO  80111 
Contact:  Patricia  Manning 
Phone:  (303)  790-2727 

(16)  Laboratory:  J&M  Analytical 
Services,  Inc. 

Address:  1221  West  3200  South,  Utah 

Branch,  Nibley.  UT  84321 
Contact:  William  R.  McManus 
Phone:  (801)  752-7516 

(17)  Laboratory:  Northern  Engineering 
and  Testing,  Inc. 

Address:  600  South  25th  St.,  Billings,  MT 

59107 
Contact:  Kathleen  Smit 
Phone:  (406)  248-9161 

(18)  Laboratory:  Occupational  Health 
Technologies,  Inc. 

Address:  171  University  Circle,  Pueblo, 

CO  81005 
Contact:  Thomas  F.  Antonson 
Phone:  (719)  566-0422 

(19)  Laboratory:  Professional  Service 
Ind..  Inc..  Pittsburgh  Testing  Lab.  Div. 

Address:  2955  South  West  Temple  St., 

Salt  Lake  City,  UT  84115 
Contact:  Herb  Ritzman 
Phone:  (801)  484-8827 
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(20)  Laboratory:  Sathe  Analytical 
Lab..  Inc. 

Address:  P.O.  Box  1527.  Williston.  ND 

58801 
Contact:  Neal  Falk 
Phone:  (701)  572-3632 

(21)  Laboratory:  South  Dakota  School 
of  Mines  and  Tech  Engineering  and 
Mining  Exp.  Station. 

Address:  Rapid  City,  SD  57701 
Contact:  Charles  K.  Shearer 
Phone:  (605)  394-2291 

(22)  Laboratory:  Survey.  Management, 
and  Design. 

Address:  P.O.  Box  8021.  Fargo.  ND  58109 
Contact:  Peter  L.  Mehl 
Phone:  (701)  234-9556 

(23)  Laboratory:  Technology 
Management.  Inc. 

Address:  685  West  Gunnison.  Suite 

#108,  Grand  Junction.  CO  81505-7249 
Contact:  Carlon  C.  Chambers 
Phone:  (303)  242-6154 

(24)  Laboratory:  University  of  North 
Dakota  Energy  Research  Center. 
Address:  Box  8213.  University  Station, 

Grand  Forks.  ND  58202 
Contact:  Gale  G.  Mayer 
Phone:  (701)  777-5108 

Region  IX — San  Francisco.  CA 

Regional  Asbestos  Coordinator:  Jo 
Ann  Semones,  [T-52J.  EPA.  Region  IX. 
215  Fremont  St..  San  Francisco.  CA 
94105.  (415)  974-7290.  (FTS)  454-7290. 

(1)  Laboratory:  ASBESTECH. 

Address:  6801  Fair  Oaks  Blvd..  Suite  H. 

Carmichael,  CA  95608 
Contact:  Tommy  G.  Conlon 
Phone:  (916)  481-8902 

(2)  Laboratory:  Analytical  Research 
Laboratories,  Inc. 

Address:  160  Taylor  St.,  P.O.  Box  2360, 

Monrovia,  CA  91016 
Contact:  D.W.  Kohlenberger 
Phone:  (818)  357-3247 

(3)  Laboratory:  Applied  Petrography, 
Inc. 

Address:  8520  Sorenson  Ave.,  Suite  E, 

Santa  Pe  Springs,  CA  90670 
Contact:  Joanna  Deane 
Phone:  (213)  945-3468 

(4)  Laboratory:  Asbestos  Management 
Services,  Inc. 

Address:  14829  Proctor  Ave.,  Industry, 

CA  91746 
Contact:  Joseph  Johnson 
Phone:  (818)  961-4303 

(5)  Laboratory:  Associated  Safety 
Consultants. 

Address:  13363  Saticoy  St..  #204,  North 

Hollywood.  CA  91605 
Contact:  Dan  Flaherty 
Phone:  (818)  503-0471 

(6)  Laboratory:  BSE  Labs.  Inc. 


Address:  50  East  Foothill  Blvd.,  Arcadia, 

CA  91006 
Contact:  Charles  Redinger 
Phone:  (818)  355-0818 

(7)  Laboratory:  Brown  and  Caldwell 
Analytical  Lab. 

Address:  1255  Powell  St.,  Emeryville,  CA 

94608 
Contact:  Pat  Sheppard 
Phone:  (415)  428-2300 

(8)  Laboratory:  California  Water  Labs. 

Address:  1430  Carpenter  Ln.,  Modesto, 

CA  95352 
Contact:  Gloria  Poling 
Phone:  (209)  527-4050 

(9)  Laboratory:  Cam  Lab. 

Address:  3435  Artesia  Blvd.,  Suite  41, 

Torrance,  CA  90504 
Contact:  Michael  R.  Tiffany 
Phone:  (213)  327-8879 

(10)  Laboratory:  Casalina  Associates, 
Inc. 

Address:  47-345  Mahakea  Rd.,  Kaneohe, 

HI  96744 
Contact:  Sam  L.  Casalina 
Phone:  (808)  239-6514 

(11)  Laboratory:  Certified  Testing 
Laboratories,  Inc. 

Address:  2905  East  Centiiry  Blvd.,  South 

Gate,  CA  90280 
Contact:  Stuart  E.  Salot 
Phone:  (213)  564-2641 

(12)  Laboratory:  Clark  Geological 
Services. 

Address:  3479  Edison  Way,  Fremont.  CA 

94538 
Contact:  Joyce  Lucas-Clark 
Phone:  (415)  659-1784 

(13)  Laboratory:  Clayton 
Environmental  Consultants,  Inc. 
Addiess:  1252  Quarry  Ln.,  Pleasanton, 

CA  94566 
Contact:  Warren  C.  Steele 
Phone:  (415)  426-2600 

(14)  Laboratory:  Consulting  Health 
Services. 

Address:  P.O.  Box  1625,  El  Cajon,  CA 

92022 
Contact:  Kenneth  S.  Cohen 
Phone:  (619)  579-6233 

(15)  Laboratory:  Conteck. 
Address:  P.O.  Box  3065,  Newport  Beach. 

CA  92663 
Contact:  Emily  Collier 
Phone:  (714)  645-0482 

(16)  Laboratory:  Dan  Napier  & 
Associates. 

Address:  15342  Hawthorne  Blvd.,  Suite 
207,  P.O.  Box  1540,  Lawndaie,  CA 
90260-6440 

Contact:  Dan  Napier 

Phone:  (213)  644-1924 

(17)  Laboratory:  Donald  Johnson. 
Address:  7737  Fair  Oaks  Blvd..  Suite 

#452.  Carmichael,  CA  95603 


Contact:  Donald  Johnson 

(18)  Laboratory:  Dyer  Laboratories, 
Inc. 

Address:  West  237th  St..  Torrance.  CA 

90505 
Contact:  D.L.  Dyer 
Phone:  (213)  530-3322 

(19)  Laboratory:  E  and  A  Env'l 
Service,  Inc. 

Address:  8132  Firestone  Blvd..  Suite  142. 

Downey,  CA  90241 
Contact:  Ebbiteanga  Abili 

(20)  Laboratory:  EMS  Laboratories. 
Address:  211  Pasadena  Ave.,  South 

Pasadena,  CA  91030-2919 
Contact:  Bemadine  M.  Kolk 
Phone:  (213)  257-2002 

(21)  Laboratory:  EPI  Center. 
Address:  2610  Santa  Monica  Blvd.. 

Santa  Monica,  CA  90404 
Contact:  Wm.  Don  McDougall 
Phone:  (213)  828-0996 

(22)  Laboratory:  Env'l  Safety  Systems. 
Inc. 

Address:  9041-17  Dice  Rd..  Santa  Fe 

Springs,  CA  90670 
Contact:  Al  Fahrenbruch 
Phone:  (213)  944-2520 

(23)  Laboratory:  Enviromed.  Inc. 
Address:  2290  East  River  Rd..  Suite  122, 

P.O.  Box  30854,  Tucson,  AZ  85718 
Contact:  Steven  Pike 
Phone:  (602)  577-0818 

(24)  Laboratory:  Environmental  In 
Ovations. 

Address:  7700  Edgewater  Dr.,  Suite  665. 

Oakland,  CA  94621 
Contact:  Kip  Fout 
Phone:  (415)  632-0104 

(25)  Laboratory:  Eureka  Laboratories. 
Inc. 

Address:  3401  La  Grande  Blvd.. 

Sacramento,  CA  95823 
Contact:  Steven  K.  Leung 
Phone:  (916)  428-1193 

(26)  Laboratory:  Fiberquant,  Inc. 
Address:  4824-B  South  35th  St..  Phoenix. 

AZ  85040 
Contact:  Larry  Pierce 
Phone:  (602)  276-6138 

(27)  Laboratory:  Firemans  Fund. 
Environmental  Laboratory. 

Address:  3700  Lakeville  Highway, 

Petaluma,  CA  94952 
Contact:  Jerry  Tuma 
Phone:  (707)  778-4160 

(28)  Laboratory:  Forensic  Analytical 
Specialties,  Inc. 

Address:  3777  Depot  Rd.,  Suite  408, 

Hayward,  CA  94545 
Contact:  Stephen  A.  Shaffer 
Phone:  (415)  887-8828 
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(29)  Laboratory:  GT  Environmental 
Laboratories,  Western  Region. 

Address:  4080-C  Pike  Ln.,  Concord.  CA 

94520 
Contact:  Safy  Khalifa 
Phone:  (415)  685-7852 

(30)  Laboratory:  Galson  Technical 
Services.  Inc. 

Address:  2116  Berkeley  Way.  Berkeley, 

CA  94704 
Contact:  Chuck  Siu 
Phone:  (415)  848-0389 

(31)  Laboratory:  Gemeni  Petrographic 
Investigations. 

Address:  P.O.  Box  2127.  Novato.  CA 

94948 
Contact:  Peter  A.  Almendinger 
Phone:  (415)  892-9016 

(32)  Laboratory:  General  Analytical 
Laboratories.  Building  and  Home 
Inspection  Engineers. 

Address:  15708  Pomerado  Rd..  Suite  202, 

Poway.  CA  92064 
Contact:  William  J.  DeBerry 
Phone:  (619)  451-0713 

(33)  Laboratory:  Geowest  Analytical. 
Address:  P.O.  Box  2659.  Novato,  CA 

94948 
Contact:  Gregory  P.  Arnold 
Phone:  (415)  897-6805 

(34)  Laboratory:  Hall-Kimbrell 
Environmental  Services. 
Address:  646  South  Brea  Canyon  Rd., 

Wabiut.  CA  91789 
Contact:  Joel  K.  Davidson 
Phone:  (714)  594-3232 

(35)  Laboratory:  Hall-Kimbrell 
Environmental  Services. 

Address:  2615  South  King  St.,  Suite  2A. 

Honolulu.  HI  96826 
Contact:  S.  Gil  Cobb 
Phone:  (913)  749-2381 

(36)  Laboratory:  Health  Sciences 
Associates. 

Address:  10771  Noel  St.,  Los  Alamitos, 

CA  90720 
Contact:  Kathy  S.  Jones 
Phone:  (714)  220-3922 

(37)  Laboratory:  IT  Corporation — 
Cerritos. 

Address:  17605  Fabrica  Way.  Cerritos, 

CA  90701 
Contact:  Mary  Hammons 
Phone:  (213)  921-9831 

(38)  Laboratory:  Industrial  Analytical 
Lab,  Inc. 

Address:  3615  Harding  Ave.,  Honolulu, 

HI  96816 
Contact:  Mark  R.  Hagadone 
Phone:  (808)  735-0422 

(39)  Laboratory:  J.M.  Cohen,  Inc. 

A'^ress:  155  Bovet  Rd..  Suite  300.  San 

Mdteo,  CA  94402 
Contact:  Joel  Cohen 


Phone:  (415)  349-9737 

(40)  Laboratory:  Kellco  Asbestos 
Analytical  Services. 

Address:  P.O.  Box  1339,  Freemont,  CA 

94538 
Contact:  Bonnie  Lee  Kellogg 
Phone:  (415)  659-9751 

(41)  Laboratory:  McClara  Laboratory. 
Asbestos  Control  Division. 
Address:  1231  Gary  Way,  Carmichael, 

CA  95608 
Contact:  Michael  McClara 
Phone:  (916)  489-9202 

(42)  Laboratory:  McCrone 
Environmental  Services,  Inc. 
Address:  120  Newport  Center  Dr.,  Suite 

240.  Newport  Beach.  CA  92660 
Contact:  William  Millar 
Phone:  (714)  759-6619 

(43)  Laboratory:  Med-Tox  Associates. 
Inc. 

Address:  1229  Morena  Blvd.,  San  Diego, 

CA  92110 
Contact:  Thomas  Vernon  Dagenhart 
Phone:  (619)  276-8843 

(44)  Laboratory:  Meixa  Tech. 

Address:  P.O.  Box  844,  Cardiff,  CA  92007 
Contact:  Bryan  R.  Burnett 
Phone:  (619)  43&-7714 

(45)  Laboratory:  Micro-Chem 
Laboratories. 

Address:  1550  Dell  Ave.,  Suite  E, 

Campbell,  CA  95008 
Contact:  Robert  O'Neill 
Phone:  (408)  374-3360 

(46)  Laboratory:  Microanalytical 
Services,  Inc. 

Address:  201  South  Lake  Ave.,  Suite  402, 

Pasadena.  CA  91101 
Contact:  Nancy  Carraway 
Phone:  (818)  356-7400 

(47)  Laboratory:  Microprobe. 

Address:  5104  East  Bums.  Tucson,  AZ 

85711 
Contact:  James  R.  Kessler 
Phone:  (602)  745-1189 

(48)  Laboratory:  Montgomery 
Laboratories. 

Address:  555  East  Walnut  St..  P.O.  Box 

7009,  Pasadena.  CA  91109-7009 
Contact:  Joan  A.  Oppenheimer 
Phone:  (818)  795-9141 

(49)  Laboratory:  National  Asbestos 
Labs.  Inc. 

Address:  2235  Polvorosa  Ave.,  Suite  220. 

San  Leandro,  CA  94577 
Contact:  Kevin  Smith 
Phone:  (415)  357-9555 

(50)  Laboratory:  OKist. 

Address:  300  Page  St.,  San  Francisco, 

CA  94102 
Contact:  Olga  Kist 
Phone:  (415)  552-4595 

(51)  Laboratory:  One  in  a  Millien. 


Address:  2678  O'Harte  Rd.,  San  Pablo, 

CA  94806 
Contact:  Sandra  J.  Millien 
Phone:  (415)  724-0193 

(52)  Laboratory:  Particle  Diagnostics, 
Inc. 

Address:  1274  Morena  Blvd..  San  Diego. 

CA  92109 
Contact:  Dan  Baxter 
Phone:  (619)  276-2200 

(53)  Laboratory:  Precision  Micro- 
Analysis. 

Address:  5665  Power  Inn  Rd..  Suite  102. 

Sacramento,  CA  95824 
Contact:  J.  Benjamin  Smith 
Phone:  (916)  381-0694 

(54)  Laboratory:  Quartech. 

Address:  P.O.  Box  426,  Del  Mar,  CA 

92014 
Contact:  Sarjant  Singh 
Phone:  (619)  755-6270 

(55)  Laboratory:  R.J.  Lee  Group,  Inc. 
Address:  2424  6th  St.,  Berkeley,  CA 

94710 
Contact:  Jesse  E.  Fisher 
Phone:  (415)  486-8319 

(56)  Laboratory:  Radiation  Detection 
Co. 

Address:  162  Wolfe  Rd..  P.O.  Box  1414, 

Sunnyvale,  CA  94088 
Contact:  Susan  Gagner 
Phone:  (408)  735-8700 

(57)  Laboratory:  San  Diego  Gas  & 
Electric  Co.,  Environmental  Analysis 
Section. 

Address:  P.O.  Box  1831,  San  Diego.  CA 

92112 
Contact:  Thomas  Reel 
Phone:  (619)  696-2545 

(58)  Laboratory:  Santa  Rita 
Analytical. 

Address:  2525  East  Prince  Rd.  *77, 

Tucson,  AZ  85716 
Contact:  James  C.  Faas 
Phone:  (602)  795-2440 

(59)  Laboratory:  Schwein/Christensen 
Eng.  Ltd. 

Address:  3397  Mt.  Diablo  Blvd.,  Suite  E. 

Lafayette,  CA  94549 
Contact:  Conrad  Christensen 
Phone:  (415)  284-3311 

(60)  Laboratory:  Science  Applications 
International  Corp. 

Address:  4224  Campus  Point  Ct.,  San 

Diego,  CA  92121 
Contact:  Linda  Krokenberger 
Phone:  (619)  535-7521 

(61)  Laboratory:  Scientific 
Environmental  Laboratories. 
Address:  924  Industrial  Ave.,  Palo  Alto, 

CA  94303 
Contact:  Shui  Fong 
Phone:  (415)  856-flOll 
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(62)  Laboratory:  Smith-Emery  Co., 
Environmental/Chemical  Dept. 

Address:  781  East  Washington  Blvd..  Los 

Angeles.  CA  90021 
Contact:  Jack  C.  Carmody 
Phone:  (213)  74^3411 

(63)  Laboratory:  Soil  and  Water 
Laboratory. 

Address:  14072  West  Park  Ave..  Boulder 

Creek.  CA  95006 
Contact:  R.A.  Lemon 
Phone:  (408)  338-3053 

(64)  Laboratory:  Southwest  Hazard 
Control.  Inc. 

Address:  10941  North  Coyote  Ln., 

Tucson.  AZ  85741 
Contact:  Gerald  J.  Karches 
Phone:  (602)  744-1060 

(65)  Laboratory:  Sunshine 
Environmental  Laboratory. 
Address:  2681  Lincoln  Rd..  Las  Vegas. 

NV  89115 
Contact:  Nathan  M.  Lencioni 
Phone:  (702)  452-3952 

(66)  Laboratory:  TMA/NORCAL 
Corporation. 

Address:  2030  Wright  Ave..  Richmond. 

CA  94804 
Contact:  Rosemary  Sliney 
Phone:  (415)  235-2633 

(67)  Laboratory:  Tabershaw  and 
Associates.  Inc. 

Address:  3938  East  Grant  Rd.  #433. 

Tucson,  AZ  85712 
Contact:  Irving  R.  Tabershaw 
Phone:  (602)  299-3302 

(68)  Laboratory:  Tennant  and 
Terstegen  Consultants. 

Address:  P.O.  Box  16356.  Fresno,  CA 

93755 
Contact:  David  R.  Terstegen 
Phone:  (209)  227-4870 

(69)  Laboratory:  Toxscan,  Control 
Lab. 

Address:  1234  Highway  I,  Watsonville, 

CA  95076 
Contact:  Frank  Shields 
Phone:  (408)  724-4427 

(70)  Laboratory:  Truesdale 
Laboratories,  Inc. 

Address:  14201  Franklin  Ave.,  Tustin, 

CA  92680 
Contact:  Karl  Schiller 
Phone:  (714)  730-6239 

(71)  Laboratory:  United  States 
Testing,  Inc.  EST-West. 

Address:  3491  Kurtz  St.,  P.O.  Box  80985. 

San  Diego,  CA  92110 
Contact:  Craig  Sobotka 
Phone:  (619)  222-0544 

(72)  Laboratory:  Unitek 
Environmental  Consultants,  Inc. 
Address:  2889  Mokumoa  St.,  Honolulu, 

HI  96819 


Contact:  Irene  Enoki 
Phone:  (808)  834-1444 

(73)  Laboratory:  University 
Associates,  Ltd. 

Address:  3791  North  Camino  De  Oeste, 

Tucson,  AZ  85745 
Contact:  John  D.  Repko 
Phone:  (602)  743-7918 

(74)  Laboratory:  W.H.  Cunningham 
and  Assoc.  Inc. 

Address:  11  Embarcadero  West.  #210. 

Oakland.  CA  94607 
Contact:  W.H.  Cunningham 
Phone:  (415)  543-3934 

(75)  Laboratory:  Week  Laboratories, 
Inc. 

Address:  14859  East  Clark  Ave., 

Industry,  CA  91745-1396 
Contact:  F.J.  Week 
Phone:  (818)  336-2139 

(76)  Laboratory:  Wesco  Laboratories. 
Address:  14  Galli  Dr.,  Suite  A,  Novato. 

CA  94947 
Contact:  John  Hembrow-Beach 
Phone:  (415)  883-6425 

[77]  Laboratory:  Western 
Technologies,  Inc. 
Address:  3737  East  Broadway  Rd.,  P.O. 

Box  21387,  Phoenix.  AZ  85036 
Contact:  Denice  Miller 
Phone:  (602)  437-3737 

Region  X— Seattle.  WA 

Regional  Asbestos  Coordinator: 
Walter  Jasper,  EPA.  Region  X,  1200 
Sixth  Ave.  (AT-083),  Seattle,  WA  98101. 
(206)  442-4762,  (FTS)  399-2870. 

(1)  Laboratory:  AM  TEST,  Inc. 

Address:  14603  Northeast  87th  St.. 

Redmond.  WA  98052 
Contact:  John  T.  Dailey 
Phone:  (206)  885-1664 

(2)  Laboratory:  ASBES-LAB. 

Address:  Box  2742  CS,  Pullman,  WA 

99165-0936 
Contact:  Monnie  Choong 
Phone:  (509)  332-8894 

(3)  Laboratory:  Analab  Microscopy. 
Address:  19101  Southwest  Red  Wing  Ct., 

Lake  Oswego,  OR  97035 
Contact:  John  C.  Ruby 
Phone:  (503)  639-9006 

(4)  Laboratory:  Asbesto-Test. 
Address;  P.O.  Box  51, 11995  Apple  Cove 

Ln.,  Kingston,  WA  98346 
Contact:  ArLynn  H.  Patterson 
Phone:  (206)  297-4315 

(5)  Laboratory:  Asbestos  Microscopy, 
Inc. 

Address:  10463  Northeast  Fourth  Plain 

Rd.,  Vancouver,  WA  98662 
Contact:  Paul  Carlson 
Phone:  (206)  258-6455 

(6)  Laboratory:  Bennett  Laboratories, 
Inc. 


Address:  901  South  9th  St.,  P.O.  Box 

5816,  Tacoma,  WA  98405 
Contact:  M.E.  Lough 
Phone:  (206)  272-4507 

(7)  Laboratory:  CHASC  Consultants. 
Address;  5720  Southwest  52nd  Ave., 

Portland,  OR  97221 
Contact;  David  D.  Coward 
Phone;  (503)  245-8381 

(8)  Laboratory:  Cascade  Analytical 
Service. 

Address:  3640  South  Cedar  St.,  Suite  'O', 

Tacoma,  WA  98409 
Contact;  Juin  B.J.  TeVrucht 
Phone;  (206)  472-6909 

(9)  Laboratory:  Coffey  Laboratories, 
Inc. 

Address:  4914  Northeast  122nd  Ave., 

Portland,  OR  97230 
Contact:  Fredrick  C.  Coliey 
Phone:  (503)  254-1794 

(10)  Laboratory:  Columbia  Analytical 
Svcs.,  Inc. 

Address;  1152  3rd  Ave.,  Longview,  WA 

98632 
Contact;  Terry  Hopkins 
Phone;  (206)  577-7222 

(11)  Laboratory:  Eastwood  Testmg 
Laboratory,  Inc. 

Address:  7325  Southeast  133rd  Pi., 

Portland.  OR  97236 
Contact:  Misko  Maynard 
Phone:  (503)  761-0922 

(12)  Laboratory:  Environmental 
Consulting  Services,  Inc. 
Address:  8844  32nd  SW.,  Seattle,  WA 

98126 
Contact:  Sheila  Monroe 
Phone;  (206)  935-5758 

(13)  Laboratory:  Environmental 
Consulting  Svcs.,  Inc. 

Address;  1259  Willamette  St.,  Eugene, 

OR  97401 
Contact;  Richard  W.  Carlin 
Phone;  (503)  345-6790 

(14)  Laboratory:  Environmental 
Consulting  Svcs.,  Inc. 

Address;  3601  Northwest  Ycon,  Suite 

134.  Portland,  OR  97210 
Contact;  Sheila  Monroe 
Phone;  (503)  227-7210 

(15)  Laboratory:  Environmental  Safety 
Systems,  Inc. 

Address;  12822  Gateway  Dr.,  Seattle, 

WA  98168 
Contact;  Richard  C.  Thompson 
Phone;  (206)  243-6573 

(16)  Laboratory:  Environmental 
Science  and  Eng.  Inc. 

Address;  1205  E.  Int.  Airport  Rd.,  Suite 

100,  Anchorage,  AK  99518 
Contact:  Doug  Jones 
Phone:  (907)  561-3055 
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(17)  Laboratory:  Frandon  Enteqjrises, 
Inc. 

Address:  511-North  48th,  Seattle,  WA 

98103 
Contact:  Donald  M.  Wallace 
Phone:  (206]  633-2341 

(18)  Laboratory:  HAZCON,  Inc. 

Address:  5950  6th  Ave.  S.,  Seattle,  WA 

98108 
Contact:  Maria  K.  Majar 
Phone:  (206)  763-7364 

(19)  Laboratory:  Hanford  Env.  Health 
FND/NHS  Inc. 

Address:  805  Goethals  Dr..  Richland. 

WA  99352 
Contact:  Maureen  Hamilton 
Phone:  (509)  376-6980 

(20)  Laboratory:  HAZCON.  Inc. 
Address:  16325  Southwest  Boones  Ferry 

Rd.,  #107,  Lake  Oswego.  OR  97035 
Contact:  Gerald  Liddell 
Phone:  (503)  636-7371 

(21)  Laboratory:  James  M. 
Montgomery  Consulting  Engineers,  Inc. 

Address:  712  West  12th  St.,  Juneau.  AK 

99801 
Contact:  Thomas  C.  Carson 
Phone:  (907)  586-4447 

(22)  Laboratory:  James  River  Corp.. 
Corp.  Environmental  Services-W. 
Address:  904  Northwest  Drake  St.. 

Camas,  WA  98607-1999 
Contact:  Thomas  A.  Linn,  Jr. 
Phone:  (206)  834-8323 

(23)  Laboratory:  M&M  Environmental. 
Inc. 

Address:  3340  East  11th  St.,  Tacoma, 

WA  98421 
Contact:  Mike  Reid 
Phone:  (206)  572-2772 

(24)  Laboratory:  MEI-Charlton,  Inc. 
Address:  2233  Southwest  Canyon  Rd.. 

Portland,  OR  97201-2499 
Contact:  Andrew  M.  Held 
Phone:  (503)  228-9663 

(25)  Laboratory:  Marine  and 
Environmental  Testing. 

Address:  P.O.  Box  1142,  Beaverton,  OR 

97075-1142 
Contact:  Martin  H.  Finkel 
Phone:  (503)  286-2950 

(26)  Laboratory:  Microlab  Northwest. 
Address:  7609  140th  PL,  NE.,  Redmond, 

WA  98052 
Contact:  Russel  Crutcher 
Phone:  (206)  885-9419 

(27)  Laboratory:  Northern  Testing 
Laboratories,  Inc. 

Address:  2505  Fairbanks  St.,  Anchorage, 

AK  99503-2821 
Contact:  Carol  J.  Garrison 
Phone:  (907)  277-8378 

(28)  Laboratory:  Northern  Testing 
Laboratories,  Inc. 


Address:  600  University  Plaza  W.,  Suite 

A,  Fairbanks,  AK  99709 
Contact:  Linda  J.  Hendershot 
Phone:  (907)  479-3115 

(29)  Laboratory:  Northwest  Asbestos 
Consultants. 

Address:  524  Northwest  State.  Bend.  OR 

97701 
Contact:  Dale  A.  Schmidt 
Phone:  (503)  382-7553 

(30)  Laboratory:  Northwest 
Environmental  Services. 

Address:  Maritime  Bldg..  Suite  338.  911 

Western  Ave.,  Seattle.  WA  98104 
Contact:  Mia  D.  Sazon 
Phone:  (206)  662-8353 

(31)  Laboratory:  Northwest 
Laboratories  of  Seattle  Inc. 

Address:  1530  First  Ave.  S.,  Seattle,  WA 

98134 
Contact:  Samual  O.  LeBarron 
Phone:  (206)  622-0680 

(32)  Laboratory:  Northwest  Testing 
Laboratories. 

Address:  5405  North  Lagoon  Ave., 

Portland.  OR  97217 
Contact:  Gerald  Pires 
Phone:  (503)  289-1778 

(33)  Laboratory:  Oregon  Analytical 
Laboratory. 

Address:  14655  Southwest  Old  Schools 

Ferry  Rd.,  Beaverton.  OR  97007 
Contact:  Howard  Boorse 
Phone:  (503)  644-5300 

(34)  Laboratory:  Orion  Laboratories. 
Address:  5007  Pacific  Hwy..  E.,  Suite  C- 

6,  Fife,  WA  98424 
Contact:  Mike  Martin 
Phone:  (206)  922-9008 

(35)  Laboratory:  Pacific  Testing 
Laboratories. 

Address:  3220 17th  Ave..  W..  Seattle. 

WA  98119-1790 
Contact:  George  R.  Knight 
Phone:  (206)  282-0666 

(36)  Laboratory:  Polytechnic,  Inc.. 
Environmental  and  Occupational  Hlth. 
Cnslts. 

Address:  3538  International  Way. 

Fairbanks,  AK  99701 
Contact:  CM.  Summey 
Phone:  (907)  451-8434 

(37)  Laboratory:  Portland  Chemical 
Microscopy. 

Address:  1675  North  Jantzen  St., 

Portland,  OR  97217 
Contact:  David  Plath 
Phone:  (503)  289-1564 

(38)  Laboratory:  Precision  Analytics. 
Inc. 

Address:  P.O.  Box  162. 110  Bridge  St.. 

Palouse,  WA  99161 
Contact:  V.  Velpari 
Phone:  (509)  878-1785 

(39)  Laboratory:  Prezant  Associates, 
Inc. 


Address:  6832  20th  Ave.,  NE.,  Seattle. 

WA  98115 
Contact:  Bradley  Prezant 
Phone:  (206)  587-0139 

(40)  Laboratory:  Professional  Service 
Ind..  Inc. 

Address:  700  West  58th  St.,  Anchorage, 

AK  99518-1632 
Contact:  John  Buzdor 
Phone:  (907)  561-2400 

(41)  Laboratory:  Professional  Service 
Ind..  Inc. 

Address:  545  Conger  St..  Eugene.  OR 

97402 
Contact:  Jerry  L.  Johnson 
Phone:  (503)  484-9212 

(42)  Laboratory:  Professional  Service 
Ind..  Inc. 

Address:  611  Southeast  Harrison  St., 

Portland.  OR  97214 
Contact:  Judy  Grant 
Phone:  (503)  232-2183 

(43)  Laboratory:  Professional  Service 
Ind..  Inc. 

Address:  7400  3rd  Ave.  S.,  Seattle.  WA 

98108 
Contact:  Rona  V.  Lin 
Phone:  (206)  762-4664 

(44)  Laboratory:  Professional  Service 
Ind..  Inc.,  Laboratory  Division. 

Address:  130  North  Stone  St..  Spokane. 

WA  99202 
Contact:  Eric  E.  Dickson 
Phone:  (509)  535-3571 

(45)  Laboratory:  Professional  Testing 
Labs..  Inc. 

Address:  433  Park  Street.  Grants  Pass, 

OR  97526 
Contact:  Paul  A.  Reeves 
Phone:  (503)  479-2222 

(46)  Laboratory:  Quest  Environmental 
Inc. 

Address:  709  West  Infl  Airport  Rd., 

Suite  100,  Anchorage,  AK  99518 
Contact:  John  Johnston 
Phone:  (907)  563-0050 

(47)  Laboratory:  Rees  Environmental 
Chemistry  Consultants. 

Address:  1011  West  Lee  St.,  Seattle.  WA 

98119 
Contact:  Janine  A.  Rees 
Phone:  (206)  282-7122 

(48)  Laboratory:  Robert  L  Gay,  PhJD. 
Consultants. 

Address:  2505  Northwest  83rd  Pi., 

Portland.  OR  97229 
Contact:  Robert  L.  Gay 
Phone:  (503)  297-3727 

(49)  Laboratory:  Silver  Valley 
Laboratories. 

Address:  P.O.  Box  929.  One  Government 

Gulch,  Kellogg.  ID  83837 
Contact:  Wayne  R.  Sorensen 
Phone:  (208)  784-1258 


(50)  Laboratory:  Snake  River 
Asbestos,  Inc. 

Address:  1310  Vista,  Suite  lA,  Boise.  ID 

83705 
Contact:  Robin  Schmidt 
Phone:  (208)  336-4993 

(51)  Laboratory:  Taylor  Laboratories, 
Inc. 

Address:  724A  Siginaka  Way,  Sitka,  AK 

99835 
Contact:  Lawrence  Taylor,  Jr. 
Phone:  (907)  747-6364 

(52)  Laboratory:  Teledyne  Wah 
Chang,  Analytical  Services  Laboratory. 
Address:  P.O.  Box  460,  Albany.  OR 

97321 
Contact:  Gary  L.  Beck 
Phone:  (503)  926-4211 

(53)  Laboratory:  Terra  Test  Analytical 
Labs,  Inc. 

Address:  1003  Main  St..  Suite  2,  Summer. 

WA  98390 
Contact:  Pedro  G.  Armenia 
Phone:  (206)  863-5404 

(54)  Laboratory:  WELD  Enterprises. 
Address:  4432  East  4th  Ave.,  Anchorage, 

AK  9950ft-2215 
Contact:  William  E.  Patterson 
Phone:  (907)  338-2817 

(55)  Laboratory:  Water  Management 
Association,  Inc. 

Address:  6001  McKinley  Ave..  Tacoma. 

WA  98404 
Contact:  George  P.  Schonhard 
Phone:  (206)  474-0628 


(56)  Laboratory:  Weyerhaeuser  Co., 
Safety  and  Health  Service  Laboratory. 
Address:  32901  32nd  Dr.,  S.,  Federal 

Way,  WA  98003 
Contact:  Christopher  Kirk 
Phone:  (206)  924-6639 

(57)  Laborator}':  Chatfield  Technical 
Consulting,  Ltd. 

Address:  2071  Dickson  Rd..  Mississauga. 

Ontario,  Canada  L5B  lYB 
Contact:  Eric  Chatfield 
Phone:  (416)  896-7611 

(58)  Laboratory:  Chemex  Labs  Alberta 
(1984)  Ltd. 

Address:  2021  41  Ave.  NE.,  Calgary, 

Alberta,  Canada  T2E  6P2 
Contact:  Kathy  Puznicki 
Phone:  (403)  291-3077 

(59)  Laboratory:  Clayton  Envir'l 
Consultants,  Ltd. 

Address:  949  McDougall  Ave.,  Windsor. 

Ontario.  Canada.  N9A  1L9 
Contact:  Alex  L.  Ramos 
Phone:  (519)  255-9797 

(60)  Laboratory:  Enviro-Test 
Laboratories. 

Address:  9936  67th  Ave..  Edmonton. 

Alberta.  Canada  T6E  OPS 
Contact:  Larry  Serbin 
Phone:  (403)  434-9509 

(61)  Laboratory:  McMaster 
Laboratory.  Occupational  Health 
Laboratory. 

Address:  1200  Main  St.  West,  Hamilton, 

Ontario.  Canada  L8N  3Z5 
Contact:  Dave  K.  Verma 


Phone:  (416)  525-9140 

(62)  Laboratory:  Norwest  Labs. 
Address:  9938-67  Ave..  Edmonton, 

Alberta,  Canada  T6E  OPS 
Contact:  Erv  Callin 
Phone:  (403)  438-5522 

(63)  Laboratory:  Ontario  Research 
Foundation.  Sheridan  Park  Research 
Comm. 

Address:  Mississauga,  Ontario.  Canada 

L5K1B3 
Contact:  Irina  Sherman 
Phone:  (416)  822-4111 

(64)  Laboratory:  WES-HAR.  Analysis 
and  Consultation. 

Address:  P.O.  Box  94179,  Richmond. 
British  Columbia,  Canada  6Y-2A3 
Contact:  Glenn  A.C.  Nawrocki 
Phone:  (604)  584-9193 

(65)  Laboratory:  Expert-Organize  Co.. 
Ltd. 

Address:  1103  Cannaught  Rd..  Central 

Hong  Kong 
Contact:  Eva  Luk 
Phone:  (005)  815-1810 

(66)  Laboratory:  Okinawa  Eng. 
Analysis  Ctr.  Co.,  LTD. 

Address:  777  Ojana.  Ginowan,  Okinawa. 

Japan  901-22 
Contact:  Fuminori  Nishime 
Phone:  (098)  897-0910 

Dated:  August  19. 1988. 
Joseph  J.  Merenda. 

Acting  Director.  Office  of  Toxic  Substances. 
[PR  Doc.  88-19415  Filed  8-30-88;  8:45  am] 
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EVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3435-5] 

Draft  State  Hazardous  Waste  Capacity 
Assurance  Guidance 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  Draft  Guidance  for 
Review  and  Comment. 


summary:  The  Environmental  Protection 
Agency's  (EPA)  Office  of  Solid  Waste 
and  Emergency  Response  (OSWER)  is 
making  available  for  review  and 
comment  draft  guidance  to  States  for 
meeting  the  capacity  assurance 
requirements  under  section  104(c)(9)  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA)  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986,  42  U.S.C. 
9604(c)(9).  Comment  is  especially  sought 
on  alternative  approaches  to  achieving 
interstate  agreements  for  future 
hazardous  waste  management.  The  final 
document  will  provide  guidance  to  State 
officials  on  how  to  prepare  a  State 
Capacity  Assurance  Plan  (CAP)  to 
comply  with  the  requirements  of  the 
statute. 

The  provision  of  such  guidance  to  the 
States  is  necessary  so  that  each  State 
will  be  fully  aware  of  the  criteria  and 
content  the  Agency  will  use  to 
determine  what  constitutes  in  "adequate 
assurance"  of  hazardous  waste 
treatment/disposal  capacity  for  wastes 
reasonably  expected  to  be  generated 
within  their  State  for  the  next  20  years. 

Should  a  State  fail  to  provide  such  an 
assurance,  monies  for  Superfund 
remedial  action  will  be  withheld  from 
that  State  after  the  statutory  deadline 
for  the  assurance,  i.e.,  October  17, 1989. 
DATE:  Comments  must  be  submitted 
(postmarked)  no  later  than  September 
30, 1988. 

addresses:  Comments  on  the  document 
may  be  addressed  to  Patricia  Mercer, 
Mail  Code  OS-110,  Office  of  Solid  Waste 
and  Emergency  Response,  Cross-Media 
Analysis  Staff,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Malcohn  Bliss  (Project  Manager)  at  (202) 
475-9829. 

SUPPLEMENTARY  INFORMATION: 

Recognizing  that  many  States  have 
extensive  experience  in  defining 
hazardous  waste  treatment  and  disposal 
capacity  needs  and  plans.  EPA 
determined  it  should  utilize  this  State 
expertise  to  help  develop  hazardous 
waste  treatment  and  disposal  capacity 


assurance  guidance.  To  further  this 
objective.  EPA  entered  into  a 
cooperative  agreement  with  the 
National  Governor's  Association  (NGA) 
to  develop  a  forum  to  discuss  capacity 
related  issues  and  make 
recommendations  to  EPA  on  the  nature 
of  capacity  assurance  guidance.  NGA 
was  to  examine  alternatives  in  four 
broad  areas:  (1)  Data  and  projections; 
(2)  the  role  of  waste  minimization;  (3) 
interstate  agreements;  and  (4)  plans  for 
developing  new  capacity.  In  light  of  the 
substantial  interest  and  debate  which 
occurred  on  the  interstat  issues,  (e.g., 
interstate  agreements  and  resolution  of 
differences  among  States)  it  was 
determined  that  alternative  approaches 
to  these  issues  should  be  examined.  The 
documents  published  today  for  public 
comment  are  the  result  of  work  products 
received  under  the  NGA  Cooperative 
Agreement  and  the  alternative 
discussed  above  (See  Chapters  1  and  2 
and  note  the  deletion  of  Appendix  A). 

Summary  of  Capacity  Assurance  Plan 
Contents 

The  following  is  a  summary  of  the  key 
elements  identified  as  critical  in  the 
development  of  capacity  assurance 
plans  (CAPs): 

Data  and  Projections 

Estabishes  procedures  for  States  to 
use  to  determine  the  amount  of 
hazardous  waste  generated  within  their 
borders,  the  amount  of  treatment  and 
disposal  capacity  available  within  their 
state;  the  amount  of  waste  imported  and 
exported  from  and  to  other  States;  and 
the  amount  of  generation  and  capacity 
projected  to  be  available  over  a  twenty 
year  period.  Extensive  use  is  made  of 
EPA's  biennial  report  data,  TSDRF 
survey  data,  and  technical  support 
prepared  by  EPA's  Office  of  Solid 
Waste. 

Uses  of  Waste  Minimization 

Explains  how  States  may  use  waste 
minimization  as  part  of  their  strategy  for 
making  capacity  assurances,  and 
establishes  procedures  for  reporting  to 
EPA  on  elements  of  waste  minimization 
programs,  estimating  the  effects  of  such 
programs  on  long-term  capacity  needs, 
communicating  with  industry,  and 
measuring  the  effects  of  waste 
minimization  programs. 

Plans  for  Developing  New  Capacity 

Explains  how  States  whose  data  and 
projections  indicate  the  need  for 
additional  in-state  capacity  can 
demonstrate  to  EPA  that  they  have  an 
adequate  plan  for  developing  new 
capacity;  also  establishes  reporting 
procedures  for  State  facility  siting 


programs  and  milestones  for  capacity 
development. 

Interstate  Agreements 

Explains  how  States  which  must  rely 
on  the  availability  of  treatment  and 
disposal  capacity  in  another  State  can 
make  a  CERCLA  section  104(c)(9) 
capacity  assurance.  In  accordance  with 
the  Statute,  a  valid  interstate  agreement 
is  necessary  for  an  exporter  State  to 
assure  availability  of  out-of-State 
capacity. 

Summaiy  of  Interstate  Alternative 
Approaches 

The  following  summary  identifies  key 
differences  in  the  interstate  alternatives 
articulated  in  the  documents  that  follow: 

Nature  of  the  Interstate  Agreement 

NGA  Reconunendation 

All  States  should  be  required  to 
provide  a  generic  interstate  agreement 
(1)  recognizing  current  levels  of  imports/ 
exports;  (2)  agreeing  to  participate  in  the 
planning  and  resolution  procedure 
outlined  in  the  guidance;  and  (3) 
agreeing  to  carry  out  the  siting  activities 
contained  in  their  capacity  assurance 
plan. 

Alternative 

All  exporting  and  importing  States 
should  provide  generic  interstate 
agreements.  This  agreement 
acknowledges  the  waste  management 
practices  contained  in  their  capacity 
assurance  documentation  including  all 
import  and  export  waste  flows.  In  the 
event  that  some  importing  States  cannot 
sign  the  generic  agreement,  affected 
exporting  States  should  seek  separate 
bilateral  agreements  with  another  State 
with  excess  treatment  and/or  disposal 
capacity. 

Who  Shall  Sign  an  Interstate 
Agreement? 

NGA  Recommendation 

EPA  should  require  each  State  to  sign 
a  generic  interstate  agreement  as  a 
necessary  condition  for  obtaining  EPA's 
approval  of  its  CAP.  States  failing  to 
provide  the  generic  interstate  agreement 
should  be  subject  to  CERCLA  104(c)(9) 
sanctions.  Failure  of  an  importing  State 
to  provide  a  generic  agreement  would 
not  necessarily  impose  a  obligation  on 
exporting  States  to  secure  a  specific 
interstate  agreement. 

Alternative 

Exporting  States  must  have  an 
interstate  agreement  from  the  importing 
State  that  acknowledges  available 
treatment  and/or  disposal  capacity  in 
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that  State.  Failure  of  an  exporting  State 
to  obtain  such  an  interstate  agreement 
would  make  its  CERCLA  104(c)(9) 
assurance  statutorily  insufficient. 
Exporting  States  could  obtain  an 
interstate  agreement  with  any  other 
importing  State  that  demonstrates  it  has 
surplus  capacity. 

Nature  of  Conflict  Resolution 
Procedures 

NGA  Recommendation 

EPA  should  develop  a  formal  process 
to  deal  with  interstate  disputes  over  a 
period  of  four  years  beginning  with  the 
submittal  of  the  CAPs.  Steps  in  the 
process  should  include: 

(1)  National  analysis  and  pubhcation 
of  data  on  interstate  waste  flows; 

(2)  Convening  of  a  forum  to  raise  and 
discuss  interstate  issues  which  may  lead 
to  regional  or  multi-state  planning 
efforts; 

(3)  Reflnement  of  "reasonableness" 
criteria  for  export  practices; 

(4)  Resolution  of  interstate  conflicts; 

(5)  Application  of  CERCLA  104(c)(9) 
sanctions  against  States  not  meeting 
"reasonableness"  criteria; 

(6)  EPA's  concurrence  under  RCRA 
consistency  for  importing  States  to 
restrict  quantity  of  waste  transported 
from  an  exporting  State  found  to  be 
unreasonable. 

Alternative 

This  version  of  the  guidance 
acknowledges  EPAs  responsibility  only 
to  ensure  that  States  provide  adequate 
assurances  of  capacity.  All  conflicts 
should  be  negotiated  and  resolved  at  the 
State  level  prior  to  submittal  of  the 
CAPs.  EPA  will  not  undertake  to 
determine  the  reasonableness  of  levels 
of  interstate  waste  flows. 

Final  Authority  to  Determine 
Unreasonable  Exports 

NGA  Recommendations 

If  interstate  issues  cannot  be  resolved 
informally  or  through  regional  or  multi- 
state  planning  efforts,  importing  States 
would  have  the  ability  to  petition  EPA 
for  a  formal  hearing  on  whether  or  not  a 
particular  exporting  State  violates 
"reasonableness"  criteria.  EPA  is 
expected  to  define  objective  criteria  for 
application  to  individual  State  conflicts. 
EPA  would  develop  a  formal  record  and 
issue  a  determination  supporting  or 
denying  the  aggrieved  State's  petition. 
The  EPA  flnding  would  be  the  basis  for 
applying  CERCLA  104(c)(9)  sanctions. 

Alternative 

The  final  authority  for  determining 
unreasonable  export  practices  should 
rest  with  importing  States.  Importing 


States  may  exercise  this  simply  by 
withholding,  or  revoking,  their  interstate 
agreement  with  an  exporting  State. 
Exporting  States  not  able  to  execute  an 
agreement  for  available  treatment  and/ 
or  disposal  capacity  in  another 
importing  State  would  then  be  subject  to 
CERCLA  104(c)(9)  sanctions. 

Date:  August  22. 1988. 
).  Winston  Porter, 

Assistant  Administrator.  Office  of  Solid 
Waste  and  Emergency  Response. 

NGA  Recommendations  on  Draft  State 
Hazardous  Waste  Capacity  Assurance 
Guidance 

Chapter  I— Introduction  and  Overview 
of  the  Capacity  Assurance  Process 

This  document  provides  guidance  to 
state  officials  on  how  to  prepare  a  state 
Capacity  Assurance  Plan  (CAP).  Each 
state  must  complete  a  CAP  by  October 
17, 1989  to  comply  with  the  requirements 
of  section  104(c)(9)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA).  as  amended.  This 
section  requires  each  state  to  assure  the 
Administrator  that  adequate  capacity 
will  exist  to  manage  the  hazardous 
waste  created  in  the  state  over  the  next 
twenty  years  (see  below).  A  state's 
failure  to  submit  an  approved  CAP  by 
the  October  1989  deadline  will  prohibit 
the  state  from  receiving  Superfund 
money  for  remedial  actions  until  such 
time  as  assurance  is  approved  by  EPA. 
The  availability  of  funds  for  emergency 
removal  action  is  not  affected  by  this 
requirement. 

"SITING.— Elective  3  years  after 
enactment  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986,  the  President  shall  not  provide 
any  remedial  actions  pursuant  to  this 
section  unless  the  State  in  which  the 
release  occurs  first  enters  into  a 
contract  or  cooperative  agreement  with 
the  President  providing  assurances 
deemed  adequate  by  the  President  that 
the  State  will  assure  the  availability  of 
hazardous  waste  treatment  or  disposal 
facilities  which — 

(A)  Have  adequate  capacity  for  the 
destruction,  treatment,  or  secure 
disposition  of  all  hazardous  wastes  that 
are  reasonably  expected  to  be  generated 
within  the  State  during  the  20-year 
period  following  the  date  of  such 
contract  or  cooperative  agreement  and 
to  be  disposed  of,  treated,  or  destroyed, 

(B)  Are  within  the  State  or  outside  the 
State  in  accordance  with  an  interstate 
agreement  or  region^il  agreement  or 
authority. 

(C)  Are  acceptable  to  the  President, 
and 


(D)  Are  in  compliance  with  the 
requirements  of  Subtitle  C  of  the  Solid 
Waste  Disposal  Act." 

— Section  104(k)  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  amending  section  104(c)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (commonly  known  as  the 
'Superfund"). 

Legislative  Background  on  SARA 
Section  104(k) 

The  Congress  added  these 
requirements  to  CERCLA  through  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
The  purpose  of  this  provision  was 
straightforward:  Superfund  money 
should  not  be  spent  in  states  that  are 
taking  insufficient  steps  to  avoid  the 
creation  of  future  Superfund  sites.  The 
Congress  recognized  that  a  safe  and 
rational  hazardous  waste  management 
program  for  the  nation  depended  in  part 
on  the  creation  of  new  facilities 
employing  the  most  advanced 
technologies.  While  many  states 
enacted  or  planned  to  enact  siting 
legislation.  Congress  concluded  that 
few,  if  any,  were  developing  policies 
and  siting  programs  that  would  assure 
continued  facility  capacity  in  the  long 
term. 

Congress  stressed  that  a  successful 
state  siting  program  should  recognize 
three  key  principles.  First,  the  program 
should  require  a  complete  technical 
analysis  of  all  proposed  sites  prior  to 
their  selection.  Second,  site  selection 
must  be  accompanied  by  full  public 
participation.  Third,  the  process  of  site 
selection  should  find  a  way  to  transcend 
blanket  local  vetoes.  The  Congress 
further  stressed,  however,  that  merely 
having  such  programs  in  place  would 
not  satisfy  the  requirements  of  this 
section.  Each  state  must  provide 
assurances  that  their  legislative  program 
can  work  and  will  be  used.  The  siting 
process  may  differ  between  states,  but 
each  program  should  make  the  best  of 
existing  facilities  in  the  short  term  and 
assure  continued  facility  capacity  in  the 
long  term. 

Finally,  Congress  did  not  envision  that 
every  state  would  need  to  develop 
redundant  or  unneeded  capacity.  A  site 
in  every  state  is  not  required.  In  some 
cases,  multi-state  efforts  may  be 
appropriate,  requiring  some  assurance 
that  access  exists  to  out-of-state 
facilities.  Such  access  is  to  be  assured 
through  "an  interstate  agreement  or 
regional  agreement  or  authority." 

In  passing  this  statute,  Congress  did 
not  explicitly  address  what  should 
constitute  a  state  assurance  to  EPA. 
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Much  was  left  to  interpretation. 
Moreover,  the  nature  of  the  data 
available,  the  interstate  market,  and 
methods  to  predict  future  waste 
generation  demand  a  flexible  approach 
in  interpreting  and  implementing  this 
requirement. 

In  EPA's  view,  the  CAP  should  serve  a 
threefold  purpose.  First,  it  should 
effectively  demonstrate  to  the  Agency 
that  each  state  is  taking  measures  to 
ensure  that  the  hazardous  waste  created 
within  its  borders  are  and  will  be 
effectively  managed.  Second,  it  should 
establish  a  process  under  which 
interstate  issues  related  to  hazardous 
waste  management  are  properly 
resolved  and  multi-state  planning  efforts 
are  encouraged.  Third,  the  CAP  should 
serve  as  a  docimient  to  edacate  and 
inform  the  public  on  the  state's  strategy 
for  managing  the  hazardous  waste 
generated  by  its  industry  and  other 
sources. 

EPA 's  Responsibility  To  Implement  the 
SARA  Section  104(k)  Requirements 

The  Agency  is  responsible  for 
developing  a  procedure  for 
implementing  the  requirements  of 
CERCLA  Section  104(c)(9).  The 
Administrator  plans  to  carry  out  this 
process  through  three  major  efforts:  (1) 
Publish  guidance  explaining  how  to 
prepare  a  state  Waste  Capacity 
Assurance  Plan  (CAP)  for  submission  to 
EPA;  (2)  provide  technical  assistance 
and  limited  fmancial  resources  to  the 
states;  and  (3)  review  and  approve  the 
state  submissions. 

Because  of  the  many  complex  issues 
involved.  EPA  sought  the  advice  of  state 
officials,  industry,  private  citizens,  and 
public  interest  groups  as  part  of 
developing  this  guidance  package.  The 
recommendations  contained  in  this 
document  reflect  the  views  of  these 
affected  parties  and  specincally  address 
the  following  problem  areas: 

•  Data  used  throughout  the  states 
varies  in  uniformity.  To  help  states 
convert  their  data  to  a  uniform  and 
consistent  format  for  reporting  purposes, 
EPA  will  provide  technical  assistance 
for  states  that  use  the  New  Biennial 
Report  System,  the  Old  Biennial  Report 
System,  or  equivalent  data  from  state 
reports  or  manifest  data. 

•  Waste  projections  techniques  are 
uncertain  and  under  development.  To 
accommodate  the  di^erent  approaches 
available  to  project  waste  generation, 
the  guidance  permits  states  to  develop 
their  own  procedures  as  long  as  they 
meet  general  criteria. 

•  Waste  minimization  is  a  valuable 
waste  management  tool  but  its  results 
are  difficult  to  predict.  To  encourage 
states  to  develop  waste  minimization 


programs,  the  assurance  process  grants 
maximum  flexibility  to  states  in 
calculating  the  effects  of  such  programs 
on  the  demand  for  future  management 
capacity. 

•  The  current  waste  management 
market  is  multi-state,  and  privately-run 
for  the  most  part.  To  allow  states  to 
effectively  assure  the  availabiUty  of 
capacity  in  other  states  without 
executing  complicated  interstate 
agreements  the  gxiidance  requires  states 
to  enter  into  a  process  to  resolve 
interstate  waste  management  issues  and 
assure  the  availability  of  management 
capacity  over  the  long  term. 

The  Role  of  the  States  in  Implementing 
the  Capacity  Assurance  Requirements 

Approximately  90  percent  of  the 
hazardous  waste  generated  by  industry 
today  is  handled  in  facilities  owned  by 
the  generator  and  dedicated  to  that 
firm's  waste;  the  remainder  of  the  waste 
is  handled  in  commercial  facilities 
located  throughout  the  U.S.  The  EPA 
recognizes  that  while  states  regulate, 
they  do  not  control  the  development  or 
operation  of  hazardous  waste 
management  facilities  both  privately 
and  commercially  operated.  The 
requirement  that  states  "assure"  the 
availability  of  management  capacity  to 
future  hazardous  waste  generators 
ostensibly  requires  states  to  control 
what  is  beyond  their  current  purview. 

The  Agency  believes  the  intent  of  the 
law  was  far  more  pragmatic.  In  a 
practical  sense,  states  may  not  control 
the  current  hazardous  waste  market 
system,  but  state  policies  can  influence 
it.  To  fulfill  the  intent  of  the  law.  a  state 
must  use  the  CAP  as  an  opportunity  to 
review  its  policies  regarding  the 
development  and  maintenance  of  sound 
hazardous  waste  management  facilities. 
A  state  must  look  to  the  needs  of  its 
industry  and  determine  whether  current 
state  policies  allow  or  facilitate  the 
development  of  environmentally  safe 
treatment  and  disposal  options  for  that 
industry.  It  must  determine  whether  a 
lack  of  adequate  capacity  in  the  state  is 
a  result  of  restrictive  policies  that 
encourage  industry  to  send  their  waste 
elsewhere.  Finally,  if  substantial 
capacity  shortfalls  are  projected  in  the 
CAP.  the  state  must  employ  one  or  more 
of  the  options  outlined  in  this  guidance: 
create  new  capacity  in  the  state  through 
changes  in  state  policy,  institute 
programs  to  reduce  the  amount  of  waste 
generated  in  the  state,  or  enter  into 
multi-state  planning  efforts  to  site 
management  capacity. 

Evaluation  Criteria  to  be  Used  by  EPA 

To  comply  with  section  104(c)(9),  each 
state  must  complete  the  reporting 


requirements  outlined  in  this  guidance 
document  The  CAP  submitted  by  the 
state  will  not  be  approved  unless  it 
meets  the  following  criteria: 

1.  The  state  must  submit  complete  and 
accurate  information  showing  current 
generation,  waste  management  capacity, 
imports,  and  exports. 

2.  The  state  must  show  that  its 
projection  of  waste  generation  and 
demand  capacity  meet  the  following 
guidelines: 

(a)  The  underiying  economic 
assumptions  used  in  the  projections 
should  reflect  existing  or  official 
projections  of  state  economic  activity 
unless  otherwise  justified  by  the  state; 

(b)  The  projections  must  account  for 
major  waste  producing  industries  and 
the  range  of  possible  changes  in  the 
economic  behavior  of  these  industries; 

(c)  The  projections  must  accoimt  for 
one-time  only  wastes  (e.g..  CERCLA  or 
RCRA  remedial  corrective  actions); 

(d)  The  projections  must  correctly 
incorporate  effects  of  waste 
minimization  as  outlined  in  the  state's 
plan;  and 

(e)  The  projections  must  document 
assumptions  regarding  waste  imports 
and  exports. 

3.  For  states  that  rely  on  waste 
minimization  to  reduce  the  demand  for 
capacity,  the  state  must  demonstrate 
that: 

(a)  The  estimated  reductions  in 
wastes  are  based  on  a  sound  technical 
evaluation  of  the  potential  effects  of 
waste  minimization  in  the  state. 
(Available  information,  such  as  existing 
surveys  of  specific  industries  and 
engineering  analysis  of  potential 
reductions,  may  be  used  in  this 
evaluation); 

(b)  The  resources  conunitted  to 
implementing  the  waste  minimization 
strategy  are  consistent  with  the  plan  set 
forth  by  the  state;  and. 

(c)  The  milestones  for  projected 
accomplishments  in  waste  minimization 
are  reasonable  and  there  is  a  plan  to 
implement  these  activities. 

4.  States  must  execute  the  agreement 
set  forth  in  Chapter  II  and  described  in 
Appendix  A  if  they  plan  to  use 
management  capacity  in  other  states  at 
any  time  over  the  20-year  "assurance" 
timeframe. 

5.  For  states  showing  capacity 
shortfalls  in  its  projections,  the  state 
must  meet  the  following  requirements: 

(a)  It  must  document  the  type  and 
quantity  of  capacity  needed  and  the 
state  procedures  that  would  result  in  the 
development  of  such  capacity,  including 
participation  in  interstate  or  regional 
planning  efforts; 
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(b]  If  additional  capacity  is  to  be 
created  inside  the  state,  the  CAP  must 
show  that  state  and  local  laws, 
regulations,  practices,  and  policies  will 
not  hinder  the  development  of 
additional  capacity,  when  needed,  and 
are  consistent  with  the  proposed  plan 
submitted  in  the  CAP.  Laws,  regulations, 
policies,  and  practices  that  may  be 
found  to  hinder  development  of 
additional  capacity  include,  but  are  not 
limited  to  the  following: 

(i)  Local  preemption  powers  not  based 
on  environment,  health,  or  safety 
concerns  with  no  ability  for  the  state  to 
appeal  or  rectify  local  decisions; 

(ii)  Absence  of  a  siting  procedure  with 
clearly  defined  steps,  including 
opportunity  for  public  review  and 
comment,  and  clear  time  periods 
between  permit  review,  comment,  and 
approval/denial; 

(iii)  The  enactment  of  rules  that  may 
be  viewed  as  discriminatory,  such  as 
limits  on  facility  size,  types  of  waste 
allowed  based  on  origin  of  waste,  and 
prohibition  of  waste  facilities  not  based 
on  environmental,  health,  or  safety 
considerations;  and 

(iv)  A  demonstrated  history  of  failed 
efforts  to  create  additional  capacity  in 
the  presence  of  sufficient  demand  for 
that  capacity. 

(c)  For  states  that  plan  to  rely  upon 
capacity  outside  the  state  to  address  the 
projected  shortfall,  the  CAP  must  show 
that  such  reliance  does  not  conflict  with 
the  "reasonableness"  criteria  set  forth  in 
Appendix  A. 

EPA  expects  the  states  to  prepare  and 
submit  an  assurance  to  the 
Administrator  no  later  than  October  17, 
1989.  EPA  also  plans  to  request  revised 
assurances  on  a  periodic  basis,  most 
likely  in  concert  with  the  biennial  report 
from  TSD  facilities.  At  this  time,  EPA 
plans  to  request  the  first  revision  by 
October  1991.  Each  time  a  state  enters 
into  a  cooperative  agreement  with  EPA 
to  obligate  Superfund  monies,  the  state 
must  certify  that  their  current  assurance 
represents  current  policy  to  the  best  of 
their  understanding.  EPA  will  establish 
a  standard  certification  paragraph  on 
compliance  with  SARA  section  104(k), 
which  will  appear  on  all  SARA 
cooperative  agreements  for  remedial 
action  funding. 

Chapter  II— Basic  Instructions  For 
Completing  The  State  Capacity 
Assurance  Plan 

This  chapter  provides  states  with  the 
basic  instructions  needed  to  complete 
their  Capacity  Assurance  Plan  (CAP)  in 
accordance  with  this  guidance 
document.  Each  chapter  in  the  guidance 
provides  specific  instructions  for 


reporting  information  to  EPA.  This 
chapter  outlines  the  format  of  the  CAP. 
the  technical  assistance  provided  by 
EPA  to  complete  portions  of  the  CAP, 
and  instructions  for  transmitting  the 
state's  final  CAP  to  EPA. 

Capacity  Assurance  Plan  Format 

The  state  should  submit  its  CAP  to 
EPA  as  a  single  document  consisting  of 
five  Parts,  based  on  the  information 
required  in  the  guidance  document: 

•  Part  1  should  contain  the  results  of 
Chapter  III  of  the  Guidance  Document, 
which  requests  information  on  current 
generation,  management  capacity, 
imports  and  exports.  This  chapter  asks 
each  state  to  demonstrate  an 
understanding  of  its  current  hazardous 
waste  generation,  treatment,  and 
disposal  system,  and  provides  a  format 
for  all  states  to  manipulate  their  data 
internally  and  report  key  information  to 
EPA. 

•  Part  2  should  incorporate  the  results 
of  Chapter  IV  of  the  Guidance  Document 
concerning  state  waste  minimization 
plans.  This  Part  will  provide  information 
on  each  state's  use  of  waste 
minimization  in  the  capacity  assurance 
process.  States  that  plan  to  use  waste 
minimization  to  help  them  assure  the 
availability  of  adequate  management 
capacity  must  supply  more  detailed 
documentation  on  their  ongoing  and 
planned  e^orts. 

•  Part  3  should  incorporate  the  results 
of  Chapter  V  of  the  Guidance  Document, 
which  requires  states  to  project 
hazardous  waste  generation  and  the 
demand  for  management  capacity.  This 
chapter  also  requires  states  to  estimate 
the  amount  of  capacity  needed  in  the 
state  over  the  next  20  years. 

•  Part  4  should  incorporate  the  results 
of  Chapter  VI  of  the  Guidance 
Doctmient,  which  covers  state  laws  and 
procedures  for  creating  management 
capacity  within  the  state.  All  states 
showing  a  shortfall  in  management 
capacity  in  Part  3  must  describe  their 
plans  for  addressing  this  shortfall  in  this 
Part. 

Technical  Assistance  Available  From 
EPA 

EPA  recognizes  an  adequate  CAP 
includes  a  thorough  understanding  of 
current  generation,  management 
capacity,  waste  imports,  and  waste 
exports.  This  is  the  critical  information 
required  in  Chapter  III  (Part  1  of  the 
CAP]  and  used  in  all  subsequent 
calculations  concerning  future  waste 
management  practices.  EPA  realizes 
that  developing  this  information  may  be 
difficult  for  some  states  because  of 
differences  in  data  collection  and 
management  systems.  To  help  states 


complete  Chapter  III  of  the  Guidance 
Document,  and  to  ensure  that  all  stales 
assemble  data  into  the  same  format  for 
the  CAP,  EPA  has  provided  three  forms 
of  technical  assistance.  This  assistance 
is  located  in  a  Technical  Reference 
Manual,  which  will  be  issued  by  EPA  in 
October.  1988. 

The  Technical  Reference  Manual  vixW 
cover  the  following  major  topics: 

1.  Optional  conversion  methodologies 
will  be  detailed  to  allow  the  700  RCRA 
waste  codes  to  be  aggregated  into  17 
common  reporting  categories  used  in  the 
CAP.  These  conversion  methodologies 
will  allow  states  using  the  new  Biennial 
Report,  the  Old  Biennial  Report 
(including  comparable  data  obtained 
from  state  reports  and  manifests),  and 
the  California  UCD  codes  to  convert 
their  waste  data  into  17  common 
categories. 

2.  An  optional  default  methodology 
will  be  described  to  allow  states  to 
assign  the  17  waste  categories  to  the  15 
waste  management  categories  used  in 
the  CAP.  This  default  methodology  will 
be  based  on  current  waste  management 
practices;  states  will  be  free  to  choose 
different  alternatives  and  must  adjust 
the  default  methodology  for  when  used 
to  project  future  practices. 

3.  A  procedure  will  be  described  for 
converting  EPA-supplied  data  on  waste 
management  capacity  in  your  state  (by 
facility  ID  number)  to  the  15  waste 
management  categories  of  the  CAP.  The 
facility-by-facility  information  will  be 
supplied  under  separate  cover  and  will 
include  information  on  facility  status 
(on-site,  commercial,  or  captive)  and 
capacity  (currently  used,  currently 
available,  and  future  plans).  States  will 
be  required  to  review,  correct,  and 
assemble  this  information  for  reporting 
their  capacity  needs. 

Finally,  EPA  will  be  developing 
computer-based  programs  to  facilitate 
the  calculations  described  in  the 
Technical  Reference  Manual.  The 
programs  will  be  designed  to  utilize  a 
common  software  system  and  will  be 
made  available  in  the  fall  of  1988. 

Additional  technical  assistance  can 
be  obtained  by  using  the  EPA  Hotline, 
which  is  available  during  the  hours  of 
XX  and  XX  Eastern  Standard  Time, 
Monday  through  Friday.  In  addition,  the 
EPA  Regional  Office  serving  your  state 
has  assigned  several  individuals  to 
answer  questions.  Please  consult  the 
Technical  Reference  Manual  for  more 
details,  including  a  list  of  individuals 
and  phone  numbers. 

Executing  The  Interstate  Agreement 

Those  states  that  will  use  out-of-state 
capacity  to  meet  their  waste 
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managenent  needs  at  any  time  over  the 
20-year  aMurance  timefraine  must 
execute  the  Interstate  Agreement 
attached  to  this  chapter.  The 
background,  intent,  and  terms  of  the 
agreement  are  explained  in  Appendix  A 
Failure  to  execute  this  agreement  (as 
appropriate)  will  result  in  disapproval  of 
the  CAP. 

Transmitting  The  CAP  To  EPA 

A  state's  capacity  assurance  plan 
should  be  transmitted  to  EPA  on  or 
before  October  17, 1989.  Please  send  XX 
copies  of  the  CAP  to  the  following 
address:  United  States  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  DC  20480,  Attn: 
XXXXXXX. 

INTERSTATE  AGREEMENT 

Pursuant  to  the  requirements  of 
Section  104(k)(9)  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986,  and  the  Waste  Capacity 
Assurance  Guidelines  issued  by  the  U.S. 
Environmental  Protection  Agency 
pursuant  thereto;  and 

In  recognition  of  the  fact  that  this 
state  is  both  an  importer  and  exporter  of 
hazardous  waste;  and 

In  accordance  with  similar 
agreements  on  behalf  of  other  state 
governments  respecting  interstate 
transport  and  disposal  of  hazardous 
waste: 

The  state  of hereby  agrees 

to  the  following: 

1.  The  government  of  this  state  is 
aware  of  the  status  quo  of  interstate 
waste  shipments; 

2.  In  accordance  with  other  state 
agreements,  the  government  of  this  state 
agrees  to  participate  in  the  planning, 
analysis,  and  resolution  process  to 
address  interstate  transport  and 
disposal  of  hazardous  waste  as  outlined 
in  Appendix  A  of  the  Waste  Capacity 
Assurance  Guidelines  issued  by  the  U.S. 
Environmental  Protection  Agency;  and 

3.  The  government  of  this  state 
intends  to  carry  out  the  activities 
described  in  the  state's  Capacity 
Assurance  Plan,  which  will  include 
programs  and/or  milestones  relevant  to 
waste  minimization  and  the 
management  of  hazardous  waste. 

Nothing  in  this  Agreement  shall  be 
construed  to  affect  the  existing 
obligations  of  the  states  in  a  manner 
that  would  subject  this  Agreement  to  the 
purview  of  Clause  3.  Section  10,  Article  I 
of  the  United  States  Constitution. 


Co  vernor  or  Designee 


CtMyfrm  naporting  tfw  Current 
Sl«tu»  of  Q«nar«lloii.  Mwwgamant 
Capacity,  Imports,  and  Exportt 

Purpose 

This  chapter  asks  each  state  to 
demonstrate  an  understanding  of  its 
current  hazardous  waste  generation, 
treatment,  and  disposal  system.  It 
requires  a  strong  technical  knowledge  of 
your  state's  hazardous  waste 
management  and  tracking  information 
systems,  including  data  needed  to  meet 
federal  reporting  requirements.  The  key 
items  to  be  reported  are  as  follows: 

•  The  type  and  quantity  of  federally 
regulated  (under  RCRA)  hazardous 
waste  generated  within  the  state  from 
both  continuous  industrial  processes  as 
well  as  one-time  events,  such  as  "batch" 
cleanups  and  RCRA  and  CERCLA 
corrective  actions. 

•  The  type  and  quantity  of  federally 
regulated  hazardous  waste  shipped  out- 
of-state. 

•  The  type  and  quantity  of  federally 
regulated  hazardous  waste  received 
from  other  states. 

•  The  type  and  quantity  of  in-state 
capacity  to  manage  RCRA-regulated 
hazardous  waste  and  other  waste  not 
regulated  by  the  EPA  that  consumes  the 
state's  hazardous  waste  management 
capacity,  including  state-regulated 
waste  and  non-hazardous  waste. 

Much  of  the  information  developed  in 
this  chapter  will  serve  as  a  baseline  for 
projecting  future  waste  generation  and 
disposal  patterns.  For  example, 
information  developed  on  the  unused 
capacity  available  at  instate  facilities 
will  be  useful  when  assessing  future 
capacity  needs.  Similarly,  current 
patterns  of  waste  imports  and  exports 
can  be  used  to  project  future  behavior. 

General  Instructions 

This  chapter  provides  guidance  to 
states  on  their  responsibilities  for 
reporting  information  on  current  waste 
generation,  handling,  and  disposition. 
Personnel  completing  this  chapter 
should  consult  the  separate  Technical 
Reference  Manual  for  more  detailed 
instructions  on  sources  of  data,  data 
manipulation,  and  translation  of  raw 
data  into  the  reporting  formats  provided 
in  this  chapter. 

The  following  worksheets  must  be 
completed  to  fulfill  the  minimum 
requirements  of  Part  I  of  the  CAP: 

•  Worksheet  III-l  summarizing  in- 
state generation  of  17  types  of  RCRA- 
hazardous  waste. 

•  Worksheet  III-2  summarizing  in- 
state waste  management  capacity. 


•  Worksheets  lU-S.  IH-4,  III-5,  and 
Ill-e  reporting  the  demands  imposed  by 
each  of  the  17  types  of  hazardous  waste 
on  each  of  the  15  waste  management 
categories  (as  applicable)  in  total  and 
for  on-site,  off-site  captive,  and 
commercial  facilities. 

•  Worksheet  III-7  providing  detail  on 
waste  exports. 

•  Worksheet  UI-8  providing  detail  on 
waste  imports. 

States  may  develop  their  own  report 
forms  (computer-driven  reports  are 
satisfactory)  but  they  must  follow  the 
general  formats  of  the  worksheets  listed 
above.  Other  worksheets  and  interim 
results  may  be  included  in  the  CAP  at 
the  discretion  of  the  state  unless 
otherwise  noted. 

Only  RCRA-regulated  wastes  are  to 
be  reported  in  the  Worksheets.  If  a  state 
compiles  flgures  for  state-regulated 
waste,  they  should  not  be  reported  in 
the  Worksheets  submitted  as  part  of  the 
state  CAP.  Similarly,  although  a  state 
may  wish  to  track  such  quantities 
separately,  the  waste  generated  by 
small  quantity  generators  (less  than  1000 
kilograms  of  waste  per  month)  should 
not  be  entered  into  the  Worksheets  to  be 
submitted  in  a  state's  CAP. 

The  individual  or  individuals 
responsible  for  completing  this  chapter 
should  be  thoroughly  familiar  with  both 
state  and  federal  hazardous  waste 
reporting  systems.  In  almost  all  states, 
these  individuals  will  be  part  of  the 
state's  RCRA  program  office.  However, 
staff  from  the  state's  Superfund  office  or 
the  equivalent  EPA  regional  Superfund 
OfHce  must  be  consulted  to  obtain 
information  concerning  site  cleanups. 

Technical  assistance  is  available  from 
EPA  in  several  forms.  A  hotline  at  the 
Agency  is  available  during  the  hours  of 
XX  and  XX  Eastern  Standard  Time, 
Monday  through  Friday.  In  addition,  the 
EPA  regional  office  serving  your  state 
has  assigned  several  individuals  to 
answer  questions;  names  and  addresses 
are  provided  in  the  Technical  Reference 
Manual.  EPA  has  provided  direct 
technical  assistance  through  regional 
efforts  to  coordinate  compliance  with 
SARA  section  104(k).  If  states  are 
unaware  of  these  on-going  initiatives, 
they  should  contact  the  RCRA 
coordinators  in  their  regional  offices  for 
additional  information. 

Technical  Reference  Manual 

The  Technical  Reference  Manual  that 
accompanies  this  guidance  is  designed 
to  help  extract  and  manipulate  raw  data 
from  Biennial  Reports  and  similar  state 
sources  and  produce  reports  for 


inclusion  in  a  state's  CAP.  It  provides 
four  sets  of  instructions,  one  of  which 
will  be  applicable  to  your  state,  based 
on  whether  your  state  computerizes  the 
Biennial  Report  or  the  equivalent  data 
and  whether  your  state  uses  the  old  or 
new  Biennial  report  forms  (or  equivalent 
data). 

Evaluation  Criteria 

The  Agency  plans  to  judge  this 
document  primarily  on  the  accuracy  of 
the  data  and  supporting  material  used  to 
complete  the  worksheets.  In  most 
cases — unless  otherwise  noted  by  the 
state — EPA  expects  the  waste 
generation  data  contained  in  the 
worksheets  to  correspond  with 
information  obtained  by  EPA  through  its 
major  reporting  system,  the  Biennial 
Report.  The  Agency  recognizes  that 
differences  will  exist,  however,  between 
the  state  and  federal  reporting  systems. 
States  showing  wide  disparity  between 
the  amount  of  waste  reported  for  the 
CAP  and  that  reported  to  meet  other 
federal  requirements  may  be  asked  for 
more  details. 

EPA  plans  to  provide  individualized 
state  reports  with  detail  on  hazardous 
waste  management  capacity  in  that 
state  as  reported  in  the  agency's  recent 
Treatment,  Storage.  Disposal,  and 
Recycling  Survey  [TSDR).  This  will 
allow  states  to  report  consistent  and 
relatively  accurate  baseline  information 
on  waste  management  capacity. 
Recognizing  that  some  information  from 
the  TSDR  survey  may  be  up  to  three 
years  obsolete  at  the  time  of  the  first 
CAP,  states  are  encouraged  to  check 
these  data  and  augment  or  correct  them 
before  presenting  them  in  the  CAP.  Any 
corrections  should  be  documented  with 
a  simple  narrative  discussion  of 
changes. 

Reporting  Waste  Generation 

Most  states  now  report  the  generation 
of  hazardous  waste  by  EPA  waste  code. 
More  than  700  waste  streams  comprise 
EPA's  list  of  regulated  industrial 
residuals.  Two  states — California  and 
Washington — report  waste  flows  using  a 
more  aggregated  set  of  waste  codes 
developed  at  the  University  of 
California,  Davis  (these  comprise  the  so- 
called  UCD  codes).  For  purposes  of 
capacity  assurance,  all  waste  streams 
are  to  be  grouped  into  17  SARA  waste 
types,  which  provide  sufficient 
information  for  assignment  to 
management  methods. 

Tables  XX,  XX,  and  XX  of  the 
Technical  Reference  Manual  provide 
conversion  factors  to  aggregate  the  EPA 
and  UCD  waste  codes  into  this  new 
waste  type  system.  I'hese  tables  match 
waste  streams  in  either  the  EPA  or  UCD 


categories  to  the  capacity  assurance 
waste  streams  on  the  basis  of  waste 
phase  (liquid,  sludge,  or  solid]  and  major 
constituent  (organic  components, 
metals,  halogenated  compounds). 
Several  miscellaneous  categories 
convert  directly. 

States  using  the  new  1987  Biennial 
Report  forms  should  use  appropriate 
tables  and  procedures  described  in  the 
Technical  Reference  Manual  to  transfer 
EPA  waste  codes  into  their  17-waste 
type  equivalent.  This  method  uses  the 
data  on  waste  stream  characteristics  in 
conjunction  with  the  designated  EPA 
waste  code  to  create  a  relatively  precise 
mapping  procedure. 

States  using  the  old  Biennial  Report 
forms  should  use  a  different  set  of  tables 
and  procedures  presented  in  the 
Technical  Reference  Manual  to  convert 
EPA  waste  codes  into  the  17  SARA 
waste  types.  These  conversions  are 
generally  considered  less  precise 
because  less  is  known  about  waste 
stream  characteristics.  Where 
necessary,  the  procedures  use  a  national 
profile  of  waste  characteristics  to 
facilitate  the  conversion. 

Table  XX  of  the  Technical  Reference 
Manual  maps  UCD  waste  codes  into  the 
capacity  assurance  waste  streams  based 
on  waste  phase  and  major  constituent. 

Waste  Streams  To  Be  Reported 

States  should  report  only  RCRA- 
regulated  waste  in  the  worksheets  that 
present  waste  generation.  States  need 
not  report  the  following  when  describing 
waste  generation:  waste  volumes  that 
are  regulated  only  by  state  law;  wastes 
generated  and  handled  through  exempt 
onsite  NPDES  processes;  exempt  onsite 
in-process  recycling  (closed  loop); 
exempt  onsite  treatment  and  discharge 
to  municipal  treatment  works;  direct 
discharge  to  publicly  owned  treatment 
works  without  treatment;  and  exempt 
onsite  recycling  through  stills.  For 
planning  purposes,  states  may  wish  to 
account  for  these  or  other  types  of 
regulated  waste,  but  they  should  include 
such  wastes  in  separate  forms  from 
those  used  to  report  RCRA-only 
regulated  waste. 

Sources  of  Data  To  Report  Waste 
Generatioii 

For  purposes  of  the  1989  assurance,  all 
states  should  use  the  1987  Biennial 
Report  or  the  equivalent  data  elements 
collected  in  state  reports  to  estimate 
1987  calendar  year  generation  of  these 
17  waste  types.  While  availability  will 
vary  from  state-to-state,  equivalent 
sources  of  data  include  state  surveys  of 
generators,  waste  management  facility 
inventories,  state-modified  biennial 
report  forms,  or  waste  manifest  reports. 


Establishing  A  Base  Year 

The  EPA  requests  that  states  use  1987 
as  the  base  year  to  report  waste 
generation.  However,  if  a  state  has  more 
accurate  data  for  1985  or  1986  and  feels 
that  these  data  more  precisely  represent 
waste  generation  in  their  state  (because, 
for  example,  the  state  spent 
considerable  resources  to  collect  and 
analyze  that  data],  they  should  present 
these  figures  and  identify  the  alternate 
base  year.  States  that  choose  an 
alternate  base  year  need  not  estimate 
waste  generation  in  1987. 

Units  To  Report  Waste  Generation 

All  waste  quantities  should  be 
reported  in  tons  per  year.  Waste 
expressed  in  volumetric  terms,  such  as 
gallons,  should  be  multiplied  by  the 
density  of  the  waste  in  question  (tons 
per  gallon,  for  example)  to  yield  the 
most  accurate  conversion  into  tons. 
Those  states  using  the  new  Biennial 
Report  forms  will  find  density 
information  for  each  waste  stream  in 
form  CM  of  Package  B,  Section  III, 
Question  D.  In  the  absence  of  exact 
density  characteristics,  states  may  use 
the  information  presented  in  the 
Technical  Reference  Manual  (Table  XX, 
based  on  the  density  of  water)  to 
convert  from  volume  into  tons.  Table  XX 
also  provides  several  common  mass-to- 
mass  conversion  factors. 

Instructions  For  All  Worksheets 

A  prototype  state  hazardous  waste 
generation  and  handling  system  is 
depicted  in  Figure  III-l.  States  should 
quantify  the  waste  flows,  for  each  of  the 
17  capacity  assurance  waste  types,  for 
each  of  the  boxes  presented  in  Figure 
III-l.  Waste  quantities  should  be 
reported  in  the  worksheets  noted  below 
the  boxes  on  the  figure.  On-site 
handling,  for  example,  should  be 
reported  in  Worksheet  IIM;  all  exports 
should  be  summarized  in  Worksheet  III- 
7.  Each  worksheet  is  introduced  in  a 
general  sense  in  this  chapter.  The 
Technical  Reference  Manual  describes 
procedures  to  complete  each  worksheet 
from  raw  data. 

The  Technical  Reference  Manual  is 
divided  into  four  sections,  based  on 
whether  a  state  computerizes  Biennial 
Report  data  or  not  and  whether  a  state 
is  using  the  old  or  new  Biennial  Report 
forms  for  the  1987  reporting  cycle.  States 
with  computerized  processing  of  new 
Biennial  Report  data  should  consult 
Chapter  1  of  the  Technical  Reference 
Manual.  These  states  will  be  directed  to 
ensure  that  their  Biennial  Report  data 
are  arranged  in  a  standard  format, 
consistent  with  the  specifications  of  the 
Biennial  Report  Data  System.  Once  so 
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arranged,  these  states  can  access  EPA- 
provided  software  that  automatically 
generates  all  of  the  required  worksheets 
in  their  proper  formats.  Because  of  the 
richness  of  the  data  collected  under  the 
new  reporting  system,  EPA's  capacity 
assurance  software  will  enable  states  to 
complete  many  optional  analyses 
(consult  the  Technical  Reference 
Manual  for  details). 

States  with  computerized  old  Biennial 
Report  data  should  consult  Chapter  2  of 
the  Technical  Reference  Manual.  They 
will  be  directed  to  follow  a  similar 
computer-driven  procedure  to  complete 
the  Worksheets  III-l  through  III-«. 
Because  the  data  are  generally  more 
limited  in  the  old  Biennial  Reporting 
system,  fewer  optional  analyses  will  be 
available. 

States  with  manual  processing  of  new 
Biennial  Report  data  should  consult 
Chapter  3  of  the  Technical  Reference 
Manual.  Simplifed  procedures  will  be 
presented  to  work  directly  from  the 
Biennial  report  forms  themselves.  These 
states  face  perhaps  the  most  time 
consuming  task  in  completing  the 
current  generation  and  handling 
worksheets. 

States  that  process  old  Biennial 
Report  data  manually  should  consult 
Chapter  4  of  the  Technical  Reference 
Manual.  A  similar  set  of  simplified 
procedures  will  help  states  make  the 
linkage  between  raw  data  £ind  the 
completed  worksheets. 

States  for  which  Biennial  Report  data 
collection  and  processing  is  handled  by 
the  appropriate  EPA  regional  office 
should  contact  the  regional  EPA 
Biennial  Report  coordinator  to 
determine  the  applicable  set  of 
instructions  to  follow. 

For  each  of  the  four  sets  of  the 
instructions,  the  Technical  Reference 
Manual  describes  methods  to  ensure 
that  all  states  (except  as  noted  below) 
are  able  to  complete  the  following  types 
of  data  manipulations: 

•  Translating  Biennial  Report  waste 
codes  into  17  waste  types; 

•  Translating  UCD  waste  codes  into 
17  waste  types; 

•  Translating  TSDR  Survey  and 
Biennial  Report  waste  management 
codes  to  15  management  categories; 

•  Matching  SARA  waste  types  to 
SARA  management  categories  based 
either  on  a  national  profile  or  new 
Biennial  report  data; 

•  Separating  one-time  waste 
generation  from  recurrent  generation 
based  on  new  Biennial  Report  data; 

•  Presenting  both  old  and  new 
Biennial  Report  data  in  the  formats 
specified  in  Worksheets  III-l  through 
III-8; 


•  Sorting  of  exported  waste  by  waste 
type; 

•  Sorting  of  exported  waste  by 
management  category: 

•  Summarizing  imported  waste  by 
state  of  origin  and  management 
category;  and 

•  Summarizing  exported  waste 
quantities  by  type  of  waste  and  state 
receiving  waste. 

In  addition  to  these  manipulations,  the 
Technical  Reference  Manual  provides 
flow  diagrams  describing  the  logic  used 
to  abstract  data  from  both  the  old  and 
new  Biennial  Report  and  report  waste 
quantities  as  (1)  generated  and  managed 
onsite,  (2)  generated  onsite  and 
managed  offsite,  or  (3)  imported  for 
management  in  state. 

Instructions  For  Worksheet  III-l 

Worksheet  III-l  asks  states  to 
summarize  total  in-state  generation  of 
RCRA-regulated  waste.  Total  generation 
is  comprised  of  primary  generation 
(waste  by-products  of  manufacturing 
processes)  and  secondary  generation 
(waste  by-products  of  waste  treatment 
processes).  While  states  need  not  draw 
this  distinction  in  the  worksheet,  states 
accessing  EPA's  capacity  assurance 
software  will  be  able  to  generate  a 
separate  worksheet  for  each  component 

Worksheet  IIl-l  also  asks  states  to 
separate  total  generation  into  recurrent 
and  one-time  waste  quantities. 
Recurrent  wastes  includ?  both  primary 
and  secondary  streams  attributable  to 
on-going  industrial  activity.  One-time 
wastes  include  those  that  result  from 
isolated  events  such  as  equipment 
cleaning  or  decommissioning,  site 
cleanup,  or  off-spec  product  disposal. 
Only  states  using  the  new  Biennial 
Report  forms  will  be  able  to  separate 
recurrent  from  one-time  waste 
generation.  States  using  the  old  Biennial 
Report  forms,  which  do  not  directly 
support  such  an  analysis,  should 
estimate  one-time  generation  to  the  best 
of  their  ability,  following  directly 
support  such  an  analysis  should 
estimate  one-time  generation  to  the  best 
of  their  abihty,  following  instructions  in 
the  Technical  Reference  Manual.  The 
Technical  Reference  Manual  presents 
both  computerized  and  manual 
procedures  to  assist  in  this  separation. 

Instructions  for  Worksheet  III-2 

Worksheet  111-2  asks  states  to 
summarize  the  waste  handling  capacity 
currently  available  in  their  state.  EPA 
will  supply  all  the  necessary  figures  to 
complete  this  worksheet  for  the  1989 
CAP.  Because  the  basis  for  EPA's  data, 
however,  are  the  results  of  the  1986 
National  TSDR  Survey,  some  capacity 
figures  may  be  obsolete.  It  is  the  state's 


responsibility  to  determine  whether  data 
supplies  by  EPA  are  appropriate  for  use 
in  the  CAP.  Therefore,  states  should  use 
their  own  capacity  figures  if  they 
represent  a  more  complete  assessment 
of  capacity  than  the  EPA  data.  States 
should  briefly  explain  in  footnotes  to  the 
appropriate  worksheets  any  differences 
between  more  recent  capacity  data  and 
those  supplied  by  EPA. 

In  subsequent  years,  states  will  be 
responsible  for  collecting  all  capacity 
data  is  part  of  their  normal  biennial 
reporting  requirements. 

Instructions  For  Worksheets  III-3 
Through  III-6 

Together,  Worksheets  III-3  through 
II1-6  constitute  the  core  data  describing 
a  state's  current  hazardous  waste 
management  system.  In  these  four 
worksheets,  states  are  asked  to  link 
waste  generation  to  demand  for  in-state 
waste  management  capacity.  Waste 
exports  and  the  effect  of  waste  imports 
also  must  be  shown,  and  four  types  of 
management  capacity  must  be 
examined:  Total  in-state;  in-state,  on- 
site,  in-state,  captive;  and  instate 
commercial.  Completing  these 
worksheets  requires  numerous  data 
transactions;  states  should  consult  the 
Technical  Reference  Manual  for 
detailed  instructions  on  their 
completion. 

For  convenience.  Worksheet  111-3 
through  III-6  also  present  a  separate 
capacity  block  to  display  current  and 
planned  future  capacity  figures.  For  the 
1989  CAP,  all  capacity  data  will  be 
supplied  by  the  EPA  in  individual  state 
reports.  Thereafter,  states  will  be 
expected  to  collect  these  data  as  part  of 
the  normal  biennial  reporting  process. 

The  "exports"  column  on  these 
worksheets  summarizes  waste  residuals 
generated  as  a  by-product  of  waste 
management  processes  and  exported  for 
further  management  at  out-of-state 
facilities. 

Instructions  For  Worksheets  III-7  and 
HIS 

Worksheet  III-7  and  III-6  ask  states  to 
provide  additional  detail  on  their  waste 
exports  and  imports,  respectively.  Both 
old  and  new  Biennial  Reports  support 
the  presentation  of  exported  waste 
quantities  by  waste  type  and  receiving 
state.  Similiary,  both  reports  support  the 
presentation  of  waste  import  quantities 
by  waste  type  and  state  of  origin.  All 
states  should  consult  the  Technical 
Reference  Manual  for  details  on 
procedures  to  complete  these 
worksheets. 
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Figure   III-l.    Prototypical  State  Waste  Management  System 
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Worksheet  III-1.— Summary  of  In- 
State  Generation  of  Waste 
Streams  in  1987  (thousands  of 
tons/year) 


Waste  types 


1. 
Contaminat- 
ed Soil 

2.  Halogenated 
Solvents 

3. 
Nonhalogerv 
ated  Solvents 

4.  Halogenated 
Organic 
Liquids 

5. 
Nonhalogen- 
ated  Organic 
Liquids 

6.  Organic 
Liquids.  NEC*. 

7.  Mixed 
Organic/ 
Inorganic 
Liquids 

8.  kKxganlc 
liquids  wWi 
C^ganics 

a  l^alogenated 
-O^anic 
Bands/ 
'tSkidges 

10.; 

Nonhalogerv 
ttbdOrHanc 

Sludges 


Or>e-time 
genera- 
tion 


Recurrent 
genera- 
tion 


Total 
genera- 
tion 


Worksheet  III-1.— Summary  of  In- 
State  Generation  of  Waste 
Streams  in  1987  (thousands  of 
TONS/YEAR)— Continued 


Waste  types 


11.  Organic 
Solids/ 
Sludges, 

NEC 

12.  Irxxganic 
Liquids  witti 
Metals 

13.  Inorganic 
Liquids.  NEC*. 

14.  Inorganic 
SoMs/ 
Sludges  with 
Metals 

15.  Inorganic 
Solids/ 
Sludges, 
NEC 

16.  Mixed 
Inorganic/ 
Organic 
Solids/ 
Sludges 

17.  Other 
Wastes, 
NEC 

Total 


One-time 
genera- 
tion 


Recurrent 
genera- 
tion 


Total 
genera- 
tion 


MEC=Not  Elsewhere  Classified. 
'Other  wastes  include  explosives,  other  highly 
reactives.  radioactive/hazardous  mixed  wastes, 
gases,  lab  packs,  and  PCBs  mixed  with  RCRA 
waste.  Please  present  each  of  these  waste  streams 
individually  on  a  separate  line  if  their  waste  quantity 
exceeds  5  percent  of  the  total  state  waste  quantity. 


Worksheet  III-2.— Summary  of  In- 
State  Waste  Management  Prac- 
tices (1987  Capacity  in  Thousands  of 
Tons)*  Capacity 


Capacity 

Remain- 

Management 
category 

Uti- 
lized 

Maxi- 
mum 

AvaH- 
RMe 

ing 

capacity 

after 

1987 

1.  Metals 
Recovery 

2.  Solvents 
Recovery 

3.  Other 
Recovery 

4. 
lncir>eration — 
Liquids    . 

5. 
lncineratior>— 
Solkjs/ 
Sludges 

6.  Energy 
Recovery 

7.  Aqueous 
Irxxganic 
Treatment 

8.  Aqueous 
Organic 
Treatment 

9.  Sludge 
Treatment 

10.  Other 
Treatment 

11.  Stabilization.. 

12.  Land 
Treatment 

13.  UndfiH 

14.  Deep-Well 
Injection...   . 

15.  Other 

Disposal 

*AII  data  provided  by  EPA  for  the  1989  CAP. 

8IUJNQ  CODE  6$60-Sfr-« 


1988 


UMI 


Worksheet  III-3:  ' 

Summary  of  All  In-State  Waste  Management  Activities  in  1987 


WASTE  TYPES 
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Halogenated  solvents 


Nonhalo£enated  solvents 
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Halogcnated  organic  liquids 
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Organic  liquids.  NEC» 
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Inorganic  liquids  w/organics 


ga 
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HalQgenated  organic  solids/shidgpft 


NonhalQgenated  organic  solids/sludges 


Organic  solids/sludges.  NEC 


Inoryanic  liquids  w/metals 
Inorganic  liquids.  NEC 


Inorganic  solids/sludges  w/metals 
Inorganic  solids/sludges.  NEC 
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Other  wastes.   NFC  b 
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Worksheet  III-4: 

In-State,  On-Site  Waste  Management  Activities  in  1987 


WASTE  TYPES 


CootftmiDated  soil 


Halogenated  solvents 


Nonhalogenated  solvents 


Halogenated  or£anic  liquids 


Nonhalogenated  organic  liquids 


Organic  liquids.  NEC^ 


Mixed  organic/inorganic  liquids 


Inorganic  liquids  w/organics 


■ga 


Halogenated  organic  solids/sludges 


Nonhalogenated  organic  solids/sludges 
Organic  solids/sludges.  NEC 


Inorganic  liquids  w/metaia 


Inorganic  liquids.  NEC 


ids  w/r 
ids.  NE 


Inorganic  solids/sludges  w/metals 


Inorganic  solids /sludges.  NEC 


Mixed  organic/inorganic  solids/sludges 


Other  waatea.  NEC  t> 


TOTAL 
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MANAGEMENT  CATEGORIES 
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CAPACITY  DATA-  TSDR  SURVEY 


utilization  1985 

1 1 

Available  1986 

Future  available  1989 

a)  Not  Elsewhere  Classified 

b)  Including  explosives,  other  highly  reactives.  radioactive/hazardous  mixed,  gases.  lab  packs,  tc  PCBs  mixed  with  RCRA  wastes. 
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Worksheet  III-5: 

In-State,  Captive  Waste  Management  Activities  in   1987 


WASTE  TYPES 


Contaminated  soil 


Halogenated  solvents 


Nonhalo£enated  solvents 


Halogenated  organic  liquids 


Nonhalogenated  organic  liquids 


Organic  liquids.  NEC^ 


Mixed  organic/inorganic  liquids 
Inorganic  liquids  w/organics 


Halogenated  organic  solids/sludges 


Nonhalogenated  organic  solids/sludges 


Organic  solids/sludges.  NEC 
Inorganic  liquids  w/metala 


Inorganic  liquids,  NEC 


NE^ 


Inorganic  solids/sludges  w/metals 


Inorganic  solids/sludges.  NEC 


Mixed  organic/inorganic  solids/sludges 
Other  wastes.   NEC  »> 


TOTAL 


Imports 


GRAND  TOTAL 


MANAGEMENT  CATEGORIES 
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a)  Not  Elsewhere  Classified 

b)  Including  explosives,  other  highly  reactives,  radioactive/hazardous  mixed,  gases,  lab  packs,  k  PCBs  mixed  with  RCRA  wastes. 
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Worksheet  III-6: 

In-state,  Commercial  Waste  Management  Activities  in  1987 


WASTE  TYPES 


Contaminated  soil 


Halogenated  Bolvents 


Nonhalo£enated  solvents 


Halogenated  or£anlc  liquids 


Nonhalogenated  oryanlc  liquids 


Organic  liquids.  NEC* 


Mixed  organic/inorganic  liquids 
Inorganic  liquids  w/organica 


Haloyenated  organic  aolida/gludgea 


Nonhalogenated  organic  soli^s/sludg^s 


Organic  solids/sludges.  NEC 


Inorganic  liquids  w/metaN 


Inorganic  liquids.  NEC 


jaJj. 


Inorganic  solids /sludges  w/metala 


Inorganic  solids /sludges.  NEC 


Mixed  organic/inorganic  solids/sludges 


Other  wastM.  NRCb 


TOTAL 
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Worksheet    111-7.— Summary    of    Ex- 
ported Waste  Quantities  in  1987  by 
I        Waste  Type  and  Receiving  State  (in 

THOUSANDS  OF  TONS) 


Waste  types 


1 .  Contaminated  Soil 

2.  Halogenated 
Solvents 

3.  Nonhalogenated 
Solvents 

4.  Halogenated  Organic 
Liquids 

5.  Nonhalogenated 
Organic  Liquids 

6.  Organic  Liquids, 
NEC 

7.  Mixed  Organic/ 
Inorganic  Liquids 

8.  Inorganic  Liquids 
with  Organics 

9.  Halogenated  Organic 
Solids/Sludges 

10.  Nonhalogenated 
Organic  Solids/ 
Sludges 

1 1 .  Organic  Solids/ 
Sludges  NEC  • 

12.  Inorganic  Liquids 
with  Metals 

13.  Inorganic  Liquids 
NEC 

14.  Inorganic  Solids' 
Sludges  with  Me!  ils 

15.  lrK)rganic  Solid:*/ 
Sludges,  NEC 

16.  Mixed  Inorganic/ 
Organic  Solids/ 
Sludges 

17.  Other  Wastes, 
NEC 


Receiving  State  (List  each 
relevant  State) 


•  NEC = Not  Elsewhere  Classified. 

'Other  wastes  include  explosives,  other  highly 
reactives,  radioactive /hazardous  mixed  wastes, 
gases,  lab  packs,  and  PCBs  mixed  with  RCRA 
waste.  Please  present  each  of  these  waste  streams 
irKlividually  on  a  separate  line  If  their  waste  quantity 
exceeds  5  percent  of  tlie  total  state  waste  quantity. 

Worksheet  III-8.— Summary  of  Im- 
ported Waste  Quantities  in  1987  by 
Management  Category  and  State 
of  Origin  (in  thousands  of  tons) 


State  of 
ongin 


Tons  utilized 


Waste 

Management 

Category  (List  all 

relevant 

categories) 


Definitions  Section 

A  vailable  Capacity.  The  amount  of 
waste  which  a  treatment,  storage, 
disposal,  or  recovery  facility  determines 
it  can  process  within  a  single  reporting 
year,  or  the  amount  allowed  by  all 
relevant  EPA  permits,  whichever  is  less. 

Captive  Management  Facility.  Any 
treatment,  storage,  disposal,  or  recovery 
unit,  process,  or  operation  that  is  used 
exclusively  to  manage  the  waste 
produced  by  another  operating  unit  or 


units  under  the  same  ownership  of  any 
facility  from  which  it  receives  waste. 

Commercial  Management  Facility. 
Any  hazardous  waste  treatment, 
storage,  disposal,  or  recovery  unit, 
process,  or  operation  that  is  generally 
available  to  manage  the  waste  of  other 
facilities  and  is  not  under  the  ownership 
of  any  facility  from  which  it  receives 
waste. 

Equivalent  State  Data.  This  phrase 
refers  to  common  state  data,  derived 
from  official  surveys  or  manifests,  that 
use  the  RCRA  waste  codes  to  report 
generation  and  capacity  information. 
This  data  is  similar  to  that  collected 
under  the  old  Biermial  Report. 

Future  Available  Capacity.  The 
amount  of  waste  a  treatment,  storage, 
disposal,  or  recovery  facility  determines 
it  can  process  within  a  prescribed  time 
period. 

New  Biennial  Report.  This  refers  to 
the  revised  EPA  reporting  system,  issued 
for  the  1987  reporting  cycle.  States  may 
choose  whether  or  not  to  use  the  new 
Biennial  Report.  New  information 
required  by  the  1987  Biennial  Report 
include  data  on  waste  stream 
constituents,  details  on  a  state's  waste 
minimization  activities,  and  facility 
capacity  information. 

Old  Biennial  Report.  This  refers  to  the 
current  official  EPA  reporting  system, 
last  used  by  all  states  in  1985.  Data 
requested  from  the  states  included 
quantities  of  waste  generated  and 
amounts  of  waste  treated,  stored,  or 
disposed.  The  same  data  are  still 
required  for  the  1987  reporting  cycle  as 
minimum  requirements. 

On-site  Management.  Any  hazardous 
waste  not  transferred  from  the  site  of  its 
generation  for  treatment,  storage,  or 
disposal.  By  definition,  such  facilities 
are  captive. 

Utilized  Capacity.  The  actual  amount 
of  waste  managed  by  a  treatment, 
storage,  disposal,  or  recovery  system 
within  a  single  year. 

Chapter  IV — State  Waste  Minimization 
Plans 

Purpose 

The  purpose  of  this  chapter  is  to 
obtain  information  on  each  state's  use  of 
waste  minimization  in  the  capacity 
assurance  process.  (For  the  CAP 
definition  of  waste  minimization  see  the 
Definitions  Section  at  the  end  of  the 
Chapter.)  While  the  Agency  believes  a 
waste  minimization  program  is  a  key 
step  toward  sound  hazardous  waste 
management,  EPA  recognizes  that  some 
states  may  choose  to  assure  adequate 
capacity  without  claiming  waste 
reduction  benefits.  These  states  must 
supply  only  brief  information  on  their 


ongoing  or  planned  waste  minimization 
efforts.  Such  information  will  be 
evaluated  for  completeness  only;  EPA 
will  not  evaluate  the  waste  minimization 
programs  of  these  states. 

States  that  plan  to  use  waste 
minimization  to  help  them  assure  the 
availability  of  adequate  management 
capacity  must  supply  documentation  on 
their  ongoing  and  planned  efforts.  These 
states  must  describe  the  overall  strategy 
of  their  programs,  how  they  plan  to 
account  for  waste  minimization  in  their 
waste  generation  projections,  and  how 
these  programs  might  affect  waste 
generation  for  the  projection  years. 

General  Instructions 

To  complete  the  requirements  of  this 
chapter,  states  should  respond  to  the 
questions  contained  in  the  attached 
forms.  States  should  copy  and  complete 
the  appropriate  forms  and  include 
them — along  with  additional 
documentation — in  their  CAP.  Not  all 
forms  must  be  completed. 

States  not  using  waste  minimization 
programs  to  reduce  capacity  demand 
must  complete  the  following  form: 

Form  I:  Legislative  Authority.  This 
form  requests  information  on  the  present 
legislative  authority  for  a  waste 
minimization  program,  its  general  make 
up,  funding,  staffing,  and  any 
anticipated  legislative  or  programmatic 
changes. 

States  that  anticipate  using  waste 
minimization  programs  to  reduce 
capacity  demand  must  complete  Form  I 
and  the  following  forms: 

Form  II:  Waste  Minimization 
Reduction  Estimates.  This  form  requests 
detailed  information  on  the  state's 
anticipated  effect  of  state  and  industrial 
waste  minimization  efforts,  technical 
basis  of  these  estimates,  and  measures 
of  effectiveness. 

Form  III:  Program  Components 
Descriptions.  This  form  requests  more 
detailed  information  on  the  individual 
components  that  comprise  the  state's 
waste  minimization  program. 

The  information  requested  in  Forms  II 
and  III  will  enable  the  EPA  to  assess  the 
reasonableness  of  the  state's  proposed 
goals  and  activities  and  to  monitor  the 
progress  of  the  state's  programs. 

A  glossary  of  the  terms  used  to 
describe  the  waste  minimization 
program  components  is  contained  in  the 
Definitions  Section  at  the  end  of  the 
chapter.  In  addition,  technical 
assistance  is  available  from  EPA  in 
several  forms.  A  Hotline  at  the  Agency 
is  available  during  the  hours  of  XX  and 
XX  Eastern  Standard  Time,  Monday 
through  Friday.  In  addition,  the  EPA 
Regional  Office  serving  your  state  has 
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assigned  several  individuals  to  answer 
questions.  Please  consult  the  Technical 
Reference  Manual  for  more  details, 
including  a  list  of  individuals  and  phone 
numbers. 

Evaluation  Criteria 

EPA  plans  to  evaluate  each  state's 
waste  minimization  plan  differently.  For 
states  not  choosing  to  incorporate  any 
waste  minimization  estimates  into 
projections  of  capacity  need,  the  Agency 
will  simply  review  the  state's  submittal 
for  accuracy  and  completeness.  In  these 
cases,  the  Agency  will  make  no 
judgment  on  the  adequacy  of  the 
particular  waste  minimization  program 
operated  by  the  state,  if  any  such 
program  ii  operating  or  planned. 

For  states  that  rely  on  waste 
minimization  to  reduce  the  demand  for 
waste  treatment  capacity,  the  Agency 
must  conduct  a  more  detailed 
evaluation.  For  these  states,  the 
following  must  be  demonstrated  in  the 
CAP: 

•  The  estimated  reductions  in  waste 
are  based  on  a  sound  technical 
evaluation  of  the  potential  effects  of 
waste  minimization  in  your  state.  This 
does  not  require  a  technical  analysis  of 
waste  minimization  potential  but  an 
examination  from  available  information 
to  determine  how  it  might  apply  to  your 
state. 

•  The  resources  committed  to 
implementing  the  waste  minimization 
strategy  are  consistent  with  the  plan  set 
forth  by  the  states;  and. 

•  The  activities  for  projected 
accomplishments  in  waste  minimization 
are  reasonable  and  there  is  a  plan  to 
implement  these  activities. 

Fona  L  Legislative  Authority 

All  ttatea  must  fill  out  this  form.  States 
should  copy  and  complete  the  form  and 
include  it — along  with  additional 
documentation — In  Part  2  of  their  CAP. 
Please  attach  additional  information  if  more 
space  is  needed  to  anwer  any  question. 

Name  of  Respondent 

Telephone  Numkter 

Address 


1.  Does  legislative  authority  exist  to 
implement  a  waste  minimization  program  in 
your  state?  If  authority  exists  through  general 
broad  authority,  please  answer  yea  and  site 
the  authority  if  known. 

—Yes  — No7 

la.  If  yes.  what  are  the  titles  of  the 
legislation  and  when  was  it  enacted? 

lb.  Is  future  legislation  anticipated  and 
when  does  the  state  plan  to  have  it  enacted? 


2.  Indicate  which  of  the  following  waste 
minimization  program  components  are 
spectflcaUy  in  use  or  authorized  in  your  slate: 


In  uM 


Authorized 


Technical  Assistance 
Economic  Incentives 
Waste  Exchange 
Research  and 

Development 
Regulatory 

Requirements 
Education 
All  programs  are 

authorized  under  a 

broad  legislative 

enactment 
Other 


3.  In  your  state,  are  there  any  pending 
statutes,  or  regulations  relating  to  waste 
minimization  that  are  expected  to  be  enacted 
within  the  next  two  years? 

—Yes— No? 

3a.  Please  briefly  describe  the  anticipated 
changes  and  their  expected  impacts  on  waste 
minimization  in  your  state. 


4.  What  administrative  agency  or  agencies 
implement  your  state's  waste  minimization 
program  (list  all  applicable  agencies  and  the 
waste  minimization  component  they  are 
responsible  for). 
Agency 

Component 


5.  What  is  the  amount  of  funding  received 
from  the  following  sources  (in  thousands  of 
dollars)  for  your  waste  minimization 
program? 

—General  revenues 

— Dedicated  taxes  (e.g.,  waste  end, 
feedstock) 

— Tipping  fees 

— Federal  Grants 

—Other 


6.  Please  estimate  the  number  of  person- 
years  of  staff  supported  by  the  state  working 
on  waste  minimization. 

— State  professionals  on  staff 

— Consultants 

—Other 


7.  Do  you  plan  to  show  any  effect  on  futiue 
waste  management  capacity  demand  from 
waste  minimization  activities  in  your  state? 

—Yes  —No? 

If  Yes  Proceed  to  Form  II.  Waste 
Minimization  Reduction  Estimates. 

If  A^o  Stop  Here 

The  Waste  Minimization  Portion  of  the 
Capacity  Assurance  Submittal  is  Completed. 

Form  II.  Waste  Minimization  Reduction 
Estimates 

Only  those  states  that  anticipate 
Inoorporating  waste  minimization  estimates 
in  their  capacity  projections  must  complete 
this  form.  States  should  copy  and  complete 
the  form  and  include  it — along  with 
additional  documentation — in  Part  2  of  their 
CAP/Ptease  attach  additional  information  if 


more  space  is  needed  to  answer  any 

question. 

Name  of  Respondent 

Telephone  number 

Address 


1.  Please  estimate,  using  Worksheet  IV-l, 
the  amount  of  waste  expected  to  be  reduced 
(in  tons  or  percent  reduction)  by  waste 
minimization  for  each  of  the  17  waste  types 
of  Chapter  III  for  projection  years  1989. 1995. 
and  2009.  These  estimates  should  illustrate 
how  you  plan  to  incorporate  waste 
minimization  into  your  waste  projection  of 
Chapter  V.  They  should  not  include 
anticipated  changes  in  production  rates,  but 
should  show  only  those  reductions  based  on 
waste  minimization  efforts. 


2.  Please  briefy  describe  the  basis  of  your 
technical  estimates.  A  list  of  bibliographic 
references  and  a  short  narrative  describing 
how  they  were  used  in  sufficient  Examples 
of  appropriate  materal  that  might  be  used  to 
develop  waste  minimization  estimates 
include: 

•  State  surveys  of  waste  generation  trends. 

•  Waste  minimization  plans  prepared  by 
industry  in  your  state  (Please  describe  or 
Include  these  plans). 

•  Reports  from  Advisory  Councils  on  the 
potential  effect  of  waste  minimization  for  the 
state. 

•  Reports  from  Federal  Agencies  and 
Trade  and  Technical  Associations  estimating 
trends  in  waste  minimization  applicable  to 
the  industries  in  your  state. 

•  Engineering  studies  and  analysis  of 
potential  waste  stream  changes  applicable  to 
industries  in  your  state. 

•  Programs  conducted  by  non-state 
agencies  such  as  non-profit  organizations 
that  B^ect  the  industries  in  your  state. 

3.  How  do  you  intend  to  measure  the 
effectiveness  of  your  Waste  Minimization 
Program?  (In  addition  to  the  information 
provided  in  the  Biennial  Report,  indicate 
which  of  the  following  do  you  plan  to 
evaluate  to  determine  the  effectiveness  of 
your  waste  minimization  program.) 

— No  other  measures  besides  that  obtained 
from  EPA's  biennial  report 

— Number  of  information  requests  handled 

— Number  of  industries/plants 
participating 

— Savings  to  industry  (cost  ratios) 

— Change  in  waste  quantity  generated 

— Change  in  ratios  of  waste  generated  per 
unit  product 

—Other 


4.  How  will  you  acquire  this  information? 
— By  examining  waste  minimization 
program  records 
— By  conducting  industry  surveys 
— New  EPA  Biennial  Report 
— By  examining  state  regulatory  Hies 
—Other 


5.  Briefly  describe  your  comunication 
strategy  with  the  industrial  community. 
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e.  in  addition  to  your  waste  reduction 
estimates,  are  there  any  other  activities  in 
your  state  (announced  programs  by  one  or 
more  key  industries  to  reduce  waste  pending 
legislation  or  regulations  component 
implementation  schedule)  that  might  be 
useful  in  evaluating  your  waste  minimization 
program? 

Date  Activity 


If  You  Have  Shown  Waste  Reduction 
Estimates  Based  on  the  Effects  of  Your  Waste 
Minimization  Program,  Proceed  to  Form  III, 
Program  component  descriptions. 

Form  III:  Program  Component  Descriptions 

Only  those  states  that  anticipate 
incorporating  waste  minimization  estimates 
in  their  capacity  projections  and  have 
indicated  employing  individual  waste 
minimization  components  in  Form  I  Question 
2  must  complete  this  form.  This  section 
requests  information  on  the  speciHc 
components  of  your  waste  minimization 
program.  Please  complete  the  sections  that 
are  apphcable  to  your  state  program. 
Questions  on  different  waste  minimization 
components  are  presented  separately  so  that 
they  may  be  distributed  to  different  program 
officials  if  necessary.  States  should  copy  and 
complete  the  form  and  include  it — along  with 
additional  documentation — in  Part  2  of  their 
CAP.  Please  attach  additional  information  if 
more  space  is  needed  to  answer  any 
question. 

Form  III  includes  the  following: 

Ill-a  Technical  Assistance 

Ill-b  Economic  Incentives 

III-c  Waste  Exchange 

Ill-d  Research  and  Development 

Ill-e  Regulatory  Requirements 

Ill-f  Education 

Respondents  to  each  set  of  questions  in 
this  form  should  attach  their  name  and 
telephone  number  should  additional 
information  be  necessary. 

Name  of  Responent 

Telephone  number 

Address 


1.  Please  indicate  the  approximate 
emphasis  that  your  state  places  on  the 
following  waste  minimization  components  as 
a  percent  of  your  waste  minimization  budget. 


II 


Appoximale 

percent  of 

budget 


Component 

Technical  Assistance 

Economic  Incentives 

Waste  Exchange 

Research  and  Development 

Regulatory  Requirements 

Education 

Other 

Total 100% 


Ill-a  Technical  Assistance 

1.  Indicate  which  of  the  following 
Technical  Assistance  components  are 
currently  in  use  or  proposed  for  use  in  your 
waste  minimization  program. 


Technical  Assistance 
On-going         Proposed 


On-site  assistance 
Information 

clearinghouse/ 

Library 
Technical  workshops 
Feasibility  studies 
Other 


2.  For  Technical  Assistance,  please  provide 
the  following  information  for  existing 
programs  or  proposed  programs: 

2a.  Describe  the  specific  target  of  the 
Technical  Assistance  program  (e.g.,  waste 
streams,  industry  categories,  or  both). 


2b.  Why  did  you  choose  to  implement  this 
program? 

2c.  What  problems  to  implementiitg  the 
Technical-Assistance  program  do  you 
anticipate  or  have  you  experienced? 


Ill-b  Economic  Incentives 

1.  Indicate  which  of  the  following  Economic 
Incentives  components  are  currently  in  use  or 
proposed  for  use  in  your  waste  minimization 
program. 

Economic  Incentives 
On.going         Propowd 

Awards/matching 

grants 

Taxes/Fees  (e.g., 

waste-end,  front-end. 
point-of-use) 

Low-interest  loans 

Tax  credits 

Other: 


2.  For  Economic  Incentives,  please  provide 
the  following  information  for  existing  or 
proposed  programs: 

2a.  Indicate  the  number  of  grants  provided 
in  the  base  year  as  part  of  this  component. 


2b.  What  is  the  current  (or  projected) 
annual  budget  for  grants  provided  in  your 
waste  minimization  program  as  part  of 
Economic  Incentives  (in  thousands  of 
dollars)? 


2c.  Describe  the  specific  target  of  the 
Economic  Incentives  program  (e.g..  waste 
streams,  industry  categories,  or  both). 

2d.  Why  did  you  choose  to  implement  this 
program? 

2e.  What  problems  to  implementing  the 
Economic  Incentives  program  do  you 
anticipate  or  have  you  experienced? 


III-c  Waste  Exchange 

1.  Indicate  which  of  the  following  Waste 
Exchange  components  are  currently  in  use  or 
proposed  for  use  in  your  waste  minimization 
program. 


Waste  Exchange 
On-going         Prupoaed 


State-promoted 
State-managed 
State-financed 
Regional  or  multi-state 

effort 
Other. 


2.  For  Waste  Exchange,  please  provide  the 
following  information  for  existing  programs 
or  proposed  programs: 

2a.  What  is  the  current  (or  projected) 
annual  contribution  to  the  Waste  Exchange 
(in  thousands  of  dollars)  that  you  participate 
in? 


2b.  What  is  the  name  of  the  Waste 
Exchange  that  you  participate  in? 

2c  Which  states  participate  in  this  Waste 
Exchange  (Please  list)? 

2d.  Describe  the  specific  target  of  the 
Waste  Exchange  program  (e.g.,  waste 
streams,  industry  categories,  or  both). 

2e.  Why  did  you  choose  to  implement  this 
program? 

2f.  What  problems  to  implementing  the 
Waste  Exchange  program  do  you  anticipate 
or  have  you  experienced? 


Ill-d  Research  and  Development 

1.  Indicate,  which  of  the  following  Research 
and  Development  components  are  currently 
in  use  or  proposed  for  use  in  your  waste 
minimization  program. 


Research  and 
Development 

On-going         Proposed 

Options  development/ 

feasibility  studies 

Pilot  scale  or 

demonstration 
projects 

Economic  or  policy 

analysis 

Manuals  for  audits  or 

technology 
implementation 

Other: 


2.  For  Research  and  Development,  please 
provide  the  following  information  for  existing 
programs  or  proposed  programs: 
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2a.  What  is  the  current  (or  projected) 
annual  budget  for  Research  and  Development 
(in  thousands  of  dollars)? 


2b.  Describe  the  speciHc  target  of  the 
Research  and  Development  program  (e.g., 
waste  streams,  industry  categories,  or  both). 

2c.  Why  did  you  choose  to  implement  this 
program? 


2d.  What  problems  to  implementing  the 
Research  and  Development  program  do  you 
anticipate  or  have  you  experienced? 


Ill-e  Regulatory  Requirements 

1.  Indicate,  which  of  the  following 
Regulatory  Requirement  components  are 
currently  in  use  or  proposed  for  use  in  your 
waste  minimization  program. 

RegulEtory  RequiremenM 
On-going         Propoaed 

Reporting  requirements 

Reduction  standards 

Design  or  operating 

standards  (e.g. 
required  chemical 
substitutions) 
Management 
standards  (e.g. 
mandatory  waste 
reduction  audits, 
listing  on  waste 
exchanges) 

Other 


2.  For  Regulatory  Requirements,  please 
provide  the  following  information  for  existing 
programs  or  proposed  programs: 

2a.  Describe  the  specific  target  of  the 
Regulatory  Requirements  program  (e.g., 
waste  streams,  industry  categories,  or  both). 


2b.  Why  did  you  choose  to  implement  this 
program? 

2c.  What  problems  to  implementing  the 
Regulatory  Requirements  program  do  you 
anticipate  or  have  you  experienced? 


Ill-f  Education 

1.  Indicate,  which  of  the  following 
Education  components  are  currently  in  use  or 
proposed  for  use  in  your  waste  minimization 
program. 

Education 
On.golng         Pro|)o*ed 


Governor's  or  other 
award  programs 

Public  education  (e.g. 
seminars,  workshops, 
pamphlets) 

Outreach 

Other 


2.  For  Education,  please  provide  the 
following  information  for  existing  programs 
or  proposed  programs: 

2a.  Describe  the  specific  target  of  the 
Education  program  (e.g.,  waste  streams, 
industry  categories,  or  both). 


2b.  Why  did  you  choose  to  implement  this 
program? 

2c.  What  problems  to  implementing  the 
Education  program  do  you  anticipate  or  have 
you  experienced? 


Worksheet  IV-1.— Estimate  Reduc- 
tions (IN  tons  or  percent  reduc- 
tion) 


Projection  years 

waste  types 

1989 

1995 

2009 

1 .  Contaminated  Soil 

2.  Halogenated 
Solvents 

3.  Nonhalogenated 
Solvents 

4.  Halogenated 
OrganK  Liquids 

5.  Nonhalogenated 
Organic  Liquids 

6.  Organic  Liquids, 
NE- 

7.  Mixed  Organic/ 
Inorganic  Liquids 

8.  Inorganic  Liquids 
witti  Orgamcs 

9.  Halogenated 
Organic  Solids/ 
Sludges 

10.  Nonhalogenated 
Organic  Sdids/ 
Sludges 

11.  Organic  Solids/ 
Sludges  NEC  • 

12.  Inorganic  Liquids 
with  Metals 

13.  Inorganic  Liquids. 
NEC- 

14.  Inorganic  Solids/ 
Sludges  with  Metals 

15.  Inorganic  Solids/ 
Sludges.  NEC  ■ 

16.  Mixed  Inorganic/ 
Organic  Solids/ 
Shxlges 

17.  Other  Wastes. 
NEC 

Total 

•  NEC  =  Not  Elsewhere  Oassified. 

"Other  wastes  include  explosives,  ottier  highly 
reactives,  radioactive /hazardous  mixed  wastes, 
gases,  lab  packs,  and  PCBs  mixed  with  RCRA 
waste.  Please  present  each  of  these  waste  streams 
irxjividually  on  a  separate  line  if  ttieir  waste  quantity 
exceeds  5  percent  of  the  total  state  waste  quantity 


Definitions  Section 

Definition  of  Waste  Minimization 

Waste  minimization.  The  reduction, 
to  the  extent  feasible,  of  hazardous 
waste  that  is  generated  or  subsequently 
treated,  stored,  or  disposed.  Waste 
minimization  includes  any  source 
reduction  or  recycling  activity 


undertaken  by  a  generator  that  results 
in:  (1)  the  reduction  of  total  volume  or 
quantity  of  hazardous  waste:  (2]  the 
reduction  of  toxicity  of  hazardous 
waste;  or  (3)  both,  as  long  as  the 
reduction  is  consistent  with  the  goal  of 
minimizing  present  and  future  threats  to 
human  health  and  the  environment. 

Source  reduction.  The  reduction  or 
eUmination  of  waste  at  the  source, 
usually  within  a  process.  Source 
reduction  measures  include  process 
modifications,  feedstock  substitutions, 
improvements  in  feedstock  purity, 
housekeeping  and  management 
practices,  increases  in  the  efficiency  of 
machinery,  and  recycling  within  a 
process.  Source  reduction  implies  any 
action  that  reduces  the  amount  of  waste 
exiting  from  a  process. 

Recycling.  The  use  or  reuse  of  a  waste 
as  an  effective  substitute  for  a 
commercial  product,  or  as  an  ingredient 
or  feedstock  in  an  industrial  process.  It 
also  refers  to  the  reclamation  of  useful 
constituent  fractions  within  a  waste 
material  or  removal  of  contaminants 
from  a  waste  to  allow  it  to  be  reused.  As 
used  in  this  report,  recycling  implies  use, 
reuse,  or  reclamation  of  a  waste  either 
on  site  or  off  site  after  it  is  generated  by 
a  particular  process. 

Characterization  of  Waste  Minimization 
Terms 

Technical  Assistance 

On-Site  Assistance.  Comprehensive 
technical  assistance  to  aid  industry  in 
reducing  the  volume  or  toxicity  of 
wastes  generated.  May  include 
consultation  on  industrial  and  waste 
management  practices  and  waste 
minimization  options. 

Information  Clearinghouse/Library.  A 
data  base  (electronic  or  hardcopy)  made 
available  to  managers  involved  in  waste 
minimization.  Clearinghouses  provide 
access  to  documents,  references,  and 
telephone  assistance. 

Technical  Workshops.  Information 
dissemination  programs  designed  to 
keep  industry  and  the  community  up-to- 
date  on  programs,  technology,  waste 
minimization  activities  and  appropriate 
regulatory  information. 

Feasibility  Studies.  Technical 
assistance,  provided  off-site,  consisting 
of  process  analysis  and  engineering 
study  utilizing  general  knowledge.  May 
be  based  on  information  gathered  from 
similar  industries  or  previous  on-site 
technical  assistance.  Project  results  are 
usually  applicable  to  assist  in  solving 
select  ranges  of  manufacturing  or 
institutional  problems. 
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Economic  Inceativet 

Awards/Matching  Grants.  Direct 
payments  from  the  state  to  hazardous 
waste  generators  or  others  engaged  in 
waste  minimization  activities.  May  be 
structured  to  encourage  various  types  of 
waste  minimization  activities,  to  assist 
speciflc  types  of  Hrms.  or  to  focus  on 
particular  waste  streams. 

Taxes/Pees.  A  means  by  which  states 
create  an  economic  incentive  for  waste 
minimization.  Front-end  taxes  can  be 
imposed  at  or  near  the  beginning  of 
commercial  chain  of  production, 
throughout  the  distribution  network,  and 
at  the  point  of  consumption  of  selected 
chemicals  and  substances.  Waste-end 
taxes  may  believed  on  the  generation, 
transportation,  storage,  treatment,  or 
disposal  of  wastes. 

Low-Interest  Loans.  Financial 
assistance  that  enables  firms  to  reduce 
the  cost  of  financing  investments  in 
processes  and  technologies  that  reduce 
wastes.  Usually  directed  to  both  small 
and  mid-sized  hazardous  waste 
generators  who  may  be  unable  to  obtain 
commercial  credit  at  an  affordable  price. 

Tax-Credits.  A  direct  reduction  in  the 
tax  liability  of  the  firm,  generally 
rewarding  only  capital  investments. 

Waste  Exchanges 

Waste  generated  by  one  company  are 
provided  or  sold  to  another  company 
that  can  use  the  waste  material  in  their 
operation.  Recipient  companies  usually 
use  the  waste  untreated  or  subject  it  to  a 
minimal  amount  of  treatment  prior  to 
reuse. 

Research  and  Development 

Involves  applied  hazardous  waste 
research,  development,  and 
demonstration  projects  and  may  include 
feasibility  studies,  pilot-  and  bench- 
scale  demonstration  projects,  and 
economic  and  policy  analyses.  Usually 
funded  by  government  and  in  some 
cases  the  private  sector,  these  projects 
are  typically  undertaken  by  universities 
and  other  academic  insitutloub. 

Regulatory  Requirements 

Reporting  Requirements.  Requests  by 
the  government  for  generator 
information  sufficient  to  determine  the 
effectiveness  of  waste  minimization 
programs.  In  some  cases  the  companies 
involved  in  waste  minimization  are 
required  to  submit  their  plan  as  a  pari  of 
a  permit  application  to  the  regulating 
authority  for  adequacy. 

Reduction  Standards.  Specific  targets 
for  reduction  over  time  in  the  quantity 
and/or  toxicity  of  certain  waste 
streams. 

Design  or  (Iterating  Standards. 
Limitations  or  criteria  applied  to  process 


design  and  manufact\iring  operations, 
usually  specific  to  particular  industries 
and/or  waste  streams,  to  minimize 
waste  generation. 

Management  Standards.  Directed  to 
encourage  waste  minimization.  Requires 
good  management  practice  standanls 
which  may  include  mandatory  audits  or 
listing  of  wastes  on  a  waste  exchange. 

Education 

Governor's  or  Other  A  ward  Programs. 
A  low-cost  means  to  recognize  and 
honor  companies  and  institutions  that 
have  demonstrated  outstanding 
achievement  in  hazardous  waste 
management. 

Public  Education /Outreach. 
Promotional  activities  designed  to  keep 
the  public  informed  of  the  need  for  a 
commitment  to  hazardous  waste 
minimization.  Targeted  in  general  to 
citizen  groups,  trade  associations,  and 
professional  organizations. 

Chapter  V— Projecting  Hazardous 
Waste  Generation,  The  Demand  for 
Management  Capacity,  and  Capacity 
Needs 

Purpose 

This  chapter  outlines  procedures  for 
states  to  use  when  projecting  hazardous 
waste  generation  and  its  subsequent 
demand  for  waste  management 
capacity.  Projected  total  demands  are 
then  compared  to  projected  capacities 
for  each  of  the  15  waste  management 
categories  presented  in  Chapter  IIL  The 
result  is  an  estimate  of  projected 
capacity  needs  for  each  waste 
management  category.  The  completed 
worksheets  and  narrative  should 
represent  Part  3  of  the  CAP. 

States  must  project  waste  generated 
within  their  borders  in  1989, 199S,  and 
2009.  Hie  1989  projection  year 
corresponds  to  the  next  biennial 
reporting  year.  The  1995  projection  will 
present  a  near-term  estimate  of 
demands  for  waste  management  after 
most  of  the  current  hazardous  waste 
regulations — the  land  disposal 
restrictions  in  particular — take  effect. 
The  law  specified  that  states  assure 
adequate  waste  management  capacity 
for  20  years,  hence  the  year  2009 
projection. 

liie  methods  contained  in  this  chapter 
reflect  procedures  commonly  used  today 
to  project  waste  generation.  The  Agency 
recognizes  the  inherent  uncertainty  of 
projections  and  the  limitations  of  all 
procedures.  For  this  reason,  the  Agency 
does  not  endorse  any  one  system;  states 
are  free  to  choose  the  approach  that 
best  represents  their  particular  situation. 
However,  all  projections  must  adhere  to 
the  following  general  guidelines: 


•  Projections  must  take  into  account 
economic  expansion  or  contraction  and 
its  effect  on  the  quantity  of  waste 
generated  by  the  major  sources  within 
the  state. 

•  Projection  must  account  for  the 
e£fects  of  waste  minimization  activities 
on  future  waste  generation,  based  on 
clear  documentation  as  described  in 
Chapter  IV  and  quantified  in  this 
chapter. 

•  Projections  must  account  for  non- 
recurrent wastes  (from  equipment 
decommissioning  or  replacement, 
materials  or  product  disposal,  materials 
or  product  spills,  closure  actions, 
remedial  or  corrective  actions,  or  other 
non-routine  sources]  as  well  as  waste 
generated  from  continuous  industrial 
processes. 

•  To  the  extent  possible,  the  state 
must  address  the  potential  effect  of 
regulatory  change  on  future  waste 
generation  and  management  options. 
EPA  will  provide  a  list  of  key 
regulations  that  the  states  should 
include  in  their  analysis. 

General  Instructions 

For  each  of  the  projection  years, 
states  should  stmunarize  their 
projections  of  waste  quantities  and 
ejects  on  waste  management  capacity 
using  worksheets  V-1  and  V-2, 
respectively.  Worksheet  V-2  is  used  to 
calculate  waste  management  demand 
fit>m  in-state  waste  after  subtracting 
waste  expcMls.  Worksheet  V-3  is  similar 
to  Worksheet  V-2,  except  that  it 
requires  states  to  estimate  management 
capacity  demand  based  on  total  instate 
waste  generation  (including  projected 
exports).  Final  potential  capacity  needs 
are  determined  in  Woricsheet  V-4, 
which  asks  states  to  report  estimated 
capacity  needs  after  incorporating  the 
effect  of  waste  imports  and  exports. 
While  the  combined  effect  of  imports 
and  exports  are  used  to  estimate 
capacity  needs,  states  also  must  report 
the  balance  of  total  in-state  generated 
waste  (including  potential  exports] 
against  total  in-state  available  capacity 
(excluding  potential  exports).  This 
calculation,  also  required  in  Worksheet 
V-4,  will  be  used  by  EPA  to  examine  the 
effect  of  waste  imports  and  exports  on 
each  state's  capacity  balance. 

The  following  sections  provide 
general  instructions  on  projecting  waste 
from  continuous  industrial  processes 
using  common  economic  indicators  and 
procedures;  and  projecting  waste 
generated  intermittently,  such  as  that 
resulting  trom  RCRA  and  CERCLA 
cleanups.  Much  of  the  analysis 
conducted  for  Chapter  III  will  be  used  to 
complete  this  chapter,  and  similar 
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expertise  will  be  needed.  In  addition, 
states  should  coordinate  their  efforts 
with  other  state  ofTices  responsible  for 
projecting  and/or  tracking  state 
industrial  activity  or  revenues.  To  the 
extent  possible  waste  generation  should 
be  based  on  the  same  economic  forecast 
information  used  to  project  general 
business  activity  in  the  state  or  region. 

Technical  assistance  is  available  from 
EPA  in  several  forms.  A  Hotline  at  the 
Agency  is  available  during  the  hours  of 
XX  and  XX  Eastern  Standard  Time. 
Monday  through  Friday.  In  addition,  the 
EPA  Regional  Office  serving  your  state 
has  assigned  several  individuals  and 
phone  numbers. 

Evaluation  Criteria 

The  Agency  recognizes  that  no  single 
methodology  exists  that  is  universally 
acceptable  for  projecting  hazardous 
waste  generation.  Considerable 
discretion  is  left  to  the  states  to 
formulate  reasonable  projection 
methods.  However,  the  Agency  plans  to 
evaluate  the  waste  projections  portion 
of  the  state's  CAP  on  the  following 
points: 

•  The  imderlying  economic 
assumptions  used  in  the  projections 
should  reflect  existing  or  official 
projections  of  state  economic  activity 
unless  otherwise  justified  by  the  state; 

•  The  projections  must  account  for 
major  waste  producing  industries  and 
the  range  of  possible  changes  in  the 
economic  behavior  of  these  industries; 

•  The  projections  must  account  for 
non-recurrent  wastes  (e.g.,  CERCLA  or 
RCRA  remedial  or  corrective  actions); 

•  The  projections  must  correctly 
incorporate  the  predicted  effects  of 
waste  minimization  as  outlined  in 
Chapter  IV;  and 

•  The  projections  must  document 
assumptions  regarding  waste  imports 
and  exports  as  required  in  the  CAP. 

Many  states  will  have  the  capabilities 
to  provide  detailed  estimates  of  future 
waste  generation  amounts  and  their 
demand  for  management  capacity. 
Others  may  not  have  these  capabilities 
or  may  choose  not  to  make  detailed 
estimates  either  because  they  have 
limited  industrial  sources  or  do  not 
foresee  significant  economic  changes 
taking  place.  EPA  will  accept  all 
projections  as  long  as  they  show  that 
the  state  has  considered  all  relevant 
factors  and  is  not  in  conflict  with  other 
official  state  policy  on  economic 
development. 

EPA  recognizes  that  projections  made 
for  year  20  will  be  far  less  certain  than 
those  made  over  the  short  term.  In  the 
absence  of  additional  information,  the 
EPA  will  accept  linear  extrapolation  of 


trends  developed  through  the  1995 
projection  period. 

Projecting  Recurrent  Waste  Generation 
From  Industrial  Sources 

Using  1967  generation  as  a  baseline, 
states  should  first  estimate  expected 
generation  for  projection  years  1989. 
1995,  and  2009  solely  on  the  basis  of 
economic  changes.  States  should  then 
make  adjustments  to  these  estimates  to 
account  for  the  expected  effects  of 
waste  minimization  as  described  in 
Chapter  IV.  Finally,  states  should,  to  the 
best  of  their  ability,  adjust  their 
projections  to  account  for  the  effects  of 
pending  regulations  (listed  subsequently 
in  this  chapter)  on  the  demand  for  waste 
management  capacity. 

Projecting  Waste  Generation  Based  on 
Economic  Expansion  or  Contraction 

Economic  change  is  a  combination  of 
two  measures:  changes  in  economic 
base  (reflected  by  the  basic  composition 
of  the  region's  industry,  including  new 
entrants  and  closures)  and  changes  in 
industrial  output  (defined  as  the  total 
value  of  goods  and  services  from  current 
industrial  production).  The  agency  does 
not  expect  states  to  forecast  changes  in 
their  state's  economic  base,  unless  such 
changes  are  likely  and  critical — 
announced  plant  closures  or  start-ups  of 
key  industries  are  examples  of  such 
critical  changes.  However,  absent  such 
information,  states  should  assume  that 
the  set  of  industries  responsible  for 
generating  the  majority  of  the  state's 
hazardous  waste  in  the  base  year  will 
exist  over  the  projection  period. 

The  states  should  account  for  the 
effects  of  economic  forces  specific  to 
each  state  and.  ideally,  to  those 
industries  currently  responsible  for  the 
majority  of  waste  generated.  This 
involves  two  steps.  First,  states  should 
compile  a  list  of  those  industries  that  are 
responsible  for  generating  the  majority 
of  waste  (as  defined  by  the  17  CAP 
waste  categories)  in  their  state.  For 
states  using  EPA's  new  Biennial  Report 
forms,  these  data  are  available  in  Form 
IC,  Section  IV  (SIC  code  identification) 
and  either  CM  or  OS  (waste  quantities). 

Second,  the  waste  generation 
characteristics  of  these  industries 
should  be  normalized  to  some  indicator 
of  economic  output  (discussed 
subsequently).  Projections  of  the  same 
economic  indicator  (or  growth  factors) 
then  can  be  used  to  project  waste  from 
the  industrial  category  in  question.  For 
states  in  which  most  of  the  17  waste 
categories  are  dominated  by  a  single 
industry  or  ones  having  similar  growth 
potential,  these  growth  factors  simply 
may  be  applied  to  each  of  the  17  waste 
categories  as  appropriate. 


Industries  of  Interest.  Ideally, 
industrial  activity  should  be  forecast  for 
each  4-digit  SIC  (Standard  Industrial 
Classification)  code  industry 
responsible  for  one  percent  or  more  of  a 
state's  total  waste  volume.  There  are 
about  450  4-digit  SIC  industries 
represented  in  the  Office  of 
Management  and  Budget's  Standard 
Industrial  Classification  system.  While 
the  mix  of  major  waste  generating 
industries  will  vary  from  state  to  state, 
most  states  should  find  that  less  than 
100  4-digit  SIC  industries  will  account 
for  95  percent  to  99  percent  of  total  state 
generation.  In  many  states,  particularly 
the  smaller  ones,  the  majority  of 
hazardous  waste  quantities  will  be 
attributable  to  perhaps  20  industry 
groups. 

Even  though  economic  projections  at 
the  4-digit  SIC  code  level  of  detail  may 
provide  the  most  accurate  basis  for 
projecting  future  waste  quantities 
attributable  to  economic  change,  states 
are  not  required  to  build  sophisticated 
projections  models  to  track  changes  at 
this  level.  States  should  choose  the  level 
of  detail  in  their  economic  projections 
best  suited  to  their  industrial  bases, 
level  of  detail  in  baseline  waste 
generation  data,  and  technical  support 
available  within  the  state  to  make 
projections.  Some  states  may  find,  for 
example,  that  projections  at  the  2-digit 
SIC  code  level  are  most  appropriate. 
Others  may  not  have  access  to  SIC  code 
information  linked  to  waste  generation 
and  may  thus  choose  to  project 
economic  change  using  a  statewide 
growth  index  such  as  total  state  product. 
All  of  these  methods  will  be  acceptable 
to  the  Agency  if  they  are  appropriately 
documented. 

Factors  for  Projection.  Actual  records 
of  the  number  of  product  units 
manufactured — tons  of  steel  or  barrels 
of  oil.  for  example — are  the  most  certain 
measures  of  industrial  output  because 
they  capture,  by  definition,  actual 
manufacturing  activity  within  the  plant. 
But  using  these  measures  to  project 
future  output  in  70  to  100  industries 
would  be  unnecessarily  complex.  In  the 
past  few  years,  states  have  chosen  to 
project  economic  changes  using  the 
following  indicators,  specific  to  a  target 
group  of  4-digit  SIC  industries: 

•  Total  employment; 

•  Production  employment; 

•  Value  added  by  manufacture; 

•  Value  of  shipments;  and 

•  Personal  income  from 
manufacturing  (wages). 

States  should  choose  the  indicator 
that  most  closely  approximates  in-plant 
industrial  activity,  and  for  which 
adequate  data  is  available.  None  of  the 
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indicators  above  are  perfect  in  this 
respect  but  some  are  better  tiian  others. 
Availabihty  of  the  data  may  be  the 
overriding  factor  influencing  the  state's 
decision. 

Value  of  shipments,  for  example,  is 
routinely  reported  in  national  aggregate 
statistics  and  at  the  individual  plant 
level.  But  this  measure  does  not 
distinguish  between  manufacturing  and 
inventories  as  the  source  of  shipments. 
Waste  generation  would  be 
overestimated,  for  example,  if  waste 
was  normalized  to  data  that  represented 
shipments  from  inventories  instead  of 
production,  since  actual  production 
levels  (and,  hence,  waste)  in  that  year 
would  be  lower  than  shipments  would 
indicate.  In  addition,  the  double 
counting  associated  with  cross- 
shipments  in  value  of  shipments  data 
may  account  for  overestimates  of  plant 
activity. 

Total  employment  also  is  routinely 
reported  in  national  statistics  and  by 
individual  plants,  but  changes  in 
employment  can  misrepresent 
manufacturing  activity  if  management 
and  production  employment  change  at 
different  rates.  In  addition,  waste 
generation  cBlimates  based  on 
employment  will  be  significantly 
overestimated  if  a  company 
headquarters,  representing  largely 
management  as  opposed  to  production 
labor,  constitutes  a  significant  share  of 
total  employment  within  a  given  SIC 
code. 

Value  added  closely  parallels 
manufacturing  activity  because  this 
measure  avoids  the  problem  of 
inventories  associated  with  value  of 
shipments  data.  These  data  are  more 
limited,  however,  as  the  national  level 
and  they  are  rarely  reported  by 
individual  manufacturing 
establishments. 

While  production  employment  is  an 
input  measure  of  manufacturing  and  not 
an  output  measure,  it  remains  a  good 
overall  indicator  insofar  as  it  parallels 
manufacturing  activity  and  is  generally 
available  at  the  4-digit  SIC  code  level 
regionally.  It  is  important  to  account  for 
changes  in  labor  productivity,  however, 
in  projections  of  waste  generation  as  a 
function  of  production  employment.  As 
industries  automate,  the  ratio  of  waste 
per  production  employee  may  change, 
leading  to  over-  or  underestimates  of 
future  waste  production  if  these 
adjustments  are  overlooked.  In  general, 
as  labor  productivity  increases  (the 
output  per  production  employee  rises), 
more  waste  will  be  created  per 
employee  in  future  years  than  in  the 
baseline  year. 

Personal  income  from  manufacturing, 
or  simply  wages,  is  another  good  overall 


indicator  of  plant  activity.  Estimates  of 
personal  income  from  manufacturing  are 
available  in  national  aggregate  form,  by 
4-digit  SIC  code,  and  by  state. 

Sources  of  Data.  The  U.S.  Department 
of  Commerce  (Bureau  of  the  Census) 
and  the  U.S.  Department  of  Labor 
(Bureau  of  Labor  Statistics)  collect  and 
publish  historical  data  on  value  of 
shipments,  value  added,  total 
employment,  production  employment 
and  income  from  manufacturing  at  the  4- 
digit  SIC  code  level,  by  state  or  by 
county.  At  a  minimum,  all  states  can  use 
these  data  to  project  future  trends  based 
on  trends  over  the  past  five  years. 
Alternatively,  the  Bureau  of  Industrial 
Economics  prepares  similar  projections 
for  groups  of  4-digit  SIC  industries  for 
the  nation  as  a  whole  in  its  annual 
publication,  U.S.  Industrial  Outlook. 
States  can  adapt  these  national 
projections  if  they  so  choose  or  they  can 
adjust  them  with  state-specific  data.  The 
Bureau  of  the  Census'  publication. 
County  Business  Patterns,  provides  a 
source  of  historical  data  on  employment 
and  sales,  by  industry  and  by  county. 
Projections  of  personal  income  from 
manufacturing  by  SIC  code  and  state 
through  the  year  2000  are  available 
through  the  U.S.  Bureau  of  Labor 
Statistics.  Similar  projections  at  the 
state  level  may  be  available  from  state 
agencies  responsible  for  employment  or 
labor  trends. 

Typically,  a  state  economic 
development  office  or  office  of  the 
Governor  responsible  for  revenue 
projections  will  prepare  its  own  forecast 
of  industry  growth.  These  productions 
may  be  incorporated  directly  into 
capacity  assurance  projections. 

Reporting  Projections.  States  should 
report  the  results  of  hazardous  waste 
projections  attributable  to  economic 
change  in  column  A  of  Worksheet  V-1. 
A  separate  Worksheet  should  be 
presented  for  each  projection  year. 

Documenting  Projections.  States 
should  develop  narrative  support  for  the 
projections  of  waste  generation  and 
demand  for  management  types 
presented  in  Worksheet  V-1.  In 
particular,  the  narrative  documenting 
the  effects  of  economic  change  should 
explain  how  growth  factors  were 
applied  to  project  waste. 

Incorporating  the  Effects  of  Waste 
Minimization 

States  have  the  option  to  reduce 
demands  for  waste  management 
capacity  in  1989, 1995,  and  2000  by 
promoting  waste  reduction  and 
projecting  its  ejects.  Plans  for 
implementing  and  accounting  for  such 
activities  must  be  documented  in 
Chapter  IV.  In  that  chapter,  states  must 


identify  two  key  parameters  of  their 
waste  reduction  adjustments:  (1)  Target 
percent  or  tonnage  reductions  by  waste 
type,  and  (2)  a  schedule  over  which 
these  reductions  are  expected  to  take 
place.  In  this  chapter,  states  must  show 
how  the  factors  developed  in  Chapter  IV 
have  been  incorporated  in  their 
projections. 

The  most  straightforward  approach  is 
to  adjust  the  expected  waste  quantities 
generated  in  a  target  year  by  the 
quantity  expected  to  be  reduced  through 
waste  reduction.  A  simple  narrative 
explanation  of  how  waste  reduction 
factors  were  applied  should  be  included 
to  support  the  adjustments  made  in 
column  B  of  Worksheet  V-1. 

Incorporating  the  Effects  of  Regulatory 
Changes  on  Waste  Generation 

EPA  anticipates  that  changes  in 
regulations  over  the  projection  period 
will  affect  both  waste  quantities  (the 
demand  for  waste  management 
capacity)  and  the  allowable  alternatives 
for  management.  Both  are  expected  to 
affect  a  state's  ability  to  assure 
adequate  capacity.  This  section 
identifies  the  extent  to  which  states 
should  include  the  effects  of  regulatory 
changes  on  projections  of  waste 
generation.  A  subsequent  section 
addresses  die  effects  of  regulatory 
changes  on  capacity  supply  and  on  the 
allowable  matching  of  waste  t3rpes  to 
management  categories. 

The  effects  of  regulatory  changes  on 
the  demand  side  should  be  incorporated 
in  column  C  of  Worksheet  V-1. 
Regulatory  effects  on  waste  generation 
also  should  be  dociunented  separately 
in  a  narrative  statement. 

Because  of  the  uncertainty  in 
projecting  these  effects  over  a  20-year 
period,  EPA  expects  the  states  to 
account  for  regulatory  change  only  to 
the  extent  that  the  Agency  has 
published  and  can  make  available  to  the 
states  its  Regulatory  Impact  Analysis 
(RIA)  for  each  rule,  as  of  October  1, 
1988.  The  RIA  will  describe  likely 
quantitative  effects  on  waste  generation 
and  consequent  demands  for 
management  technologies.  The  following 
is  a  list  of  rules  that  EPA  expects  to 
have  an  impact  on  capacity  assurance, 
and  for  which  publication  of  an  RIA  is 
expected  by  October  1. 

Land  Disposal  Restrictions,  First 
Third.  Should  affect  virtually  all  listed 
and  characteristic  wastes  and,  by 
extension,  all  industries  generating 
them.  Expected  to  shift  the  management 
of  certain  waste  streams  away  from 
land  disposal  and  toward  incineration 
and  other  treatment  options.  Also 
expected  to  stimulate  waste  reduction. 
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Treatment  standards  must  be 
promulgated  by  May  8. 1990. 

New  Listings.  Should  expand  the 
number  of  waste  streams  under 
regulation;  six  new  wood  preserving 
waste  streams  will  be  proposed  in 
September  1988,  including  two 
wastewater  streams  (1.1  million  tons/ 
year]  and  four  process  streams  (45,000 
tons/year);  two  new  waste  streams  to 
be  added  in  summer  1988  from  methyl 
bromide  manufacture  (amounts 
confidential);  one  new  waste  stream 
from  petroleum  refining  to  be  added  in 
1988  (20a00G  tons/year). 

States  should  estimate  the  additions 
(or  deletions)  to  regulated  waste 
volumes  attributable  to  the  above  rules 
and  record  these  results  in  Column  C  of 
Worksheet  V-1. 

Projecting  Non-Recurrent  and  One-Time 
Only  Waste  Generation 

Non-reciurent  waste  generation  can 
result  from  periodic  industrial 
operations  (boiler  and  other  process  unit 
maintenance)  and  RCRA  and  CERCLA 
corrective  actions  and  cleanups.  Waste 
generated  from  these  sources — while 
possibly  significant — are  much  more 
difficult  to  project  than  waste  from 
continuous  industrial  processes.  In  the 
long  run,  the  demand  for  capacity 
imposed  by  one-time  wastes  may  be  less 
important  to  capacity  assurance  than 
the  demand  imposed  by  recurrent 
wastes.  Separating  one-time  from 
recurrent  wastes,  therefore,  should  be  in 
the  state's  best  interest. 

EPA  recognizes  that  data  for 
projecting  the  generation  of  one-time 
waste  are  generally  less  available  and 
less  reliable  than  data  on  recurrent 
waste  generation.  This  section  describes 
possible  methods  that  states  may  use  to 
make  such  projections,  given  current 
data  inadequacies.  States  are 
encouraged  to  develop  alternative 
methods  to  project  one-time  waste 
generation  and  to  fully  document  their 
assumptions  and  procedures. 

While  data  may  not  always  be 
available  to  support  realistic 
calculations,  states — at  a  minimum — 
should  attempt  to  estimate  RCRA- 
hazardous  waste  produced  from  the 
following  classes  of  activities: 

•  Site  remedial  actions  (from  federal 
Superfund  and  state  clean-ups): 

•  RCRA  corrective  actions; 

•  Underground  storage  tank  cleanup; 
and 

•  Site  remediation  as  a  result  of  real 
estate  transfer  statutes. 

The  projected  sum  of  alt  non-recurrent 
waste  quantities  should  be  reported  by 
waste  type  in  column  D  of  Worksheet 
V-1  (one  worksheet  for  each  projection 


year).  Calculations  should  be 
dociunented  in  a  separate  narrative. 

Notice  of  Corrective  Actions  to 
Receiving  State 

To  assist  states  in  accounting  for  the 
amounts  of  CERCLA  corrective  action 
waste  imported  into  their  state,  the  EPA 
will  inform  the  recipient  state  regarding 
its  intention  to  fund  remedial  actions 
and  immediate  removals  that  will  cause 
wastes  to  be  shipped  to  that  state.  This 
information  will  include  the  source  of 
waste,  waste  quantity,  waste 
characteristics,  proposed  treatment  or 
disposal  facility  to  receive  waste,  and 
anticipated  shipment  date.  This 
information  will  be  provided  to  the 
recipient  state's  environmental 
regulatory  agency  at  least  45  days  in 
advance  of  the  anticipated  shipment 
date.  This  action  will  allow  the  recipient 
state  an  opportunity  to  comment  on  the 
consistency  of  the  removal  with  both  the 
exporting  state's  CAP  and  its  own  plan. 

Site  Remedial  Actions 

For  many  Superfund  sites,  estimates 
of  the  quantities  of  contaminated  site 
wastes  (soils  and  groundwater)  that 
may  require  off-site  treatment  and 
disposal  are  available  in  Records  of 
Decision  (RODS).  Where  RODS  have 
not  yet  been  prepared,  more  limited 
information  regarding  quantities  likely 
to  be  encountered  at  Superfund  sites 
may  be  available  in  Remedial 
Investigations,  Feasibility  Studies,  or 
Hazard  Ranking  System  listings,  lliese 
documents  are  available  for  review  in 
EPA's  10  regional  offices.  The  annual 
volume  of  wastes  to  be  removed  from 
these  sites  is  largely  a  function  of  the 
extent  of  contamination  (and  hence  the 
decision  to  ship  waste  off-site  or  handle 
it  on-site)  and  rate  of  expenditures  for 
site  cleanup  activities.  EPA  recognizes 
that  these  estimates  will  be  highly 
uncertain,  especially  for  those  sites 
without  approved  RODs  or  for  state 
cleanup  sites  without  comparable 
documentation. 

Where  data  permit,  states  should 
prepare  a  Ust  of  all  federal  and  state 
Superfund  sites  for  which  reliable 
estimates  of  the  quantity  to  be  handled 
is  available  and  estimate  a  time  interval 
over  which  actual  remedial  work  will  be 
completed.  Such  estimates  may  be  best 
made  by  the  State  Superfund  office  or 
the  EPA  regional  Superfund  coordinator. 
For  each  site,  prepare  a  listing  of  the 
contaminants  that  predominate  and 
match  them  as  closely  as  possible  to  one 
(or  more]  of  the  17  capacity  assurance 
waste  categories.  Much  of  this 
information  should  be  available  in  site 
investigation  and  decision  documents 
referenced  above.  In  the  absence  of  such 


information,  exclude  this  site  from 
further  consideration. 

States  should  then  estimate  the 
quantity  of  Superfund  waste  expected  to 
be  handled  off-site  at  in-state  facilities 
versus  that  quantity  to  be  exported. 
Superfund  waste  shipped  o^-site  must 
be  manifested  like  any  other  waste 
stream  regulated  under  RCRA.  An 
analysis  of  current  waste  manifests  may 
be  used  to  project  future  in-state 
handling  irom  exported  Superfund 
waste.  Regardless  of  how  states  make 
this  estimate,  however,  it  should  be  fully 
documented  with  descriptions  of 
procedures  and  explanations  of 
assumptions. 

RCRA  Corrective  Action  Sites 

States  should  assemble  the  following 
information: 

(1)  From  the  regional  EPA  office  or  the 
state  RCRA  permitting  office  (depending 
on  your  state's  authorization),  compile  a 
list  of  potential  RCRA  sites  that  will 
require  corrective  action  (be  sure  to 
include  corrective  action  as  a  condition 
of  obtaining  a  Part  B  permit  plus 
corrective  action  as  a  condition  of 
closure).  In  most  cases,  states  will  be 
unable  to  estimate  waste  quantities  or 
waste  volumes  to  be  removed  unless  a 
Corrective  Measures  Study  (CMS)  has 
been  prepared.  The  Agency  recognizes 
that  as  relatively  few  corrective  action 
sites  have  progressed  to  the  CMS  stage 
(several  years  may  elapse  before  a 
potential  site  has  been  fully  evaluated), 
states  may  be  limited  in  their  ability  to 
incorporate  the  effects  of  RCRA 
corrective  action  into  their  1989  CAP.  In 
the  absence  of  these  data,  states  may 
wish  to  assume  that  a  proportion  of 
RCRA  facilities  will  require  corrective 
action  and  document  that  assumption  to 
the  best  of  their  ability. 

(2)  Estimate  the  amounts  and  timing  of 
expected  on-site  management  demands 
and  off-site  demands  using  methods 
described  above  for  Superfund  site 
estimates. 

(3)  Estimate  the  proportion  of  off-site 
waste  expected  to  be  shipped  to  in-state 
facilities  and  that  shipped  out  of  state 
using  information  on  waste  manifest 
forms.  In  the  absence  of  an  historical 
record  of  shipments  from  RCRA 
corrective  action  sites,  the  states  should 
assume  that  all  removed  material  will 
be  shipped  to  in-state  facilities,  if  they 
now  exist.  Otherwise  a.tsume  that  they 
will  be  exported. 

Underground  Storage  Tanks 

While  they  are  regulated  separately, 
corrective  action  requirements  for 
releases  from  tanks  containing 
petroleum  or  hazardous  substances  are 
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similar  to  other  cleanup  requirements — 
visibly  contaminated  soils  must  be 
removed.  If  residual  contamination  of 
groundwater  or  surrounding  soils 
persists,  additional  cleanup  is 
necessary.  Actual  levels  of  cleanup  are 
determined  on  the  basis  of  site-specific 
environmental  risks  and  potential 
exposure.  States  should  include 
estimates  of  RCRA-hazardous  waste 
quantities  likely  to  be  generated  as  a 
result  of  underground  storage  tank 
remediation,  only  if  sufficient  data  are 
available.  The  types  of  data  needed 
include: 

•  Inventory  of  tanks  subject  to 
regulation 

•  Statistics  on  leakage  rates, 
preferably  by  type  of  tank 

•  Characterization  of  tank  inventory 
by  contents  (gasoline,  solvents,  other 
organics,  inorganics) 

•  Field  estimates  of  extent  of 
contamination.  If  these  data  are 
available,  states  should  estimate 
quantities  and  timing  of  demand  for 
waste  management  services  using 
methods  similar  to  those  presented  for 
estimating  Superfund  demands. 

Site  Remediation  from  Real  Estate 
Transaction  Laws 

If  applicable,  states  should  include 
estimates  of  RCRA-regulated  waste 
generated  from  site  remediation 
pursuant  to  state  real  estate  transfer 
statutes  (i.e.  New  Jersey's  ECRA  statute) 
based  on  trends  in  past  rates  of 
generation,  if  such  data  are  available. 

Total  Projected  Demands 

States  should  record  the  sum  of 
columns  A  through  U  in  column  E  of 
Worksheet  V-1.  This  quantity 
represents  the  total  projected  demand 
for  waste  management  capacity  without 
consideration  for  the  location  of 
handling  or  of  the  effects  of  imports  or 
exports. 

Matching  Waste  Types  to  Management 
Categories  and  Incorporating  the  Effects 
of  Regulatoty  Change  on  Capacity 
Supply 

Total  demands  for  waste  management 
capacity  should  be  brought  forward 
from  Column  E  of  Worksheet  V-1  and 
distributed  among  the  15  waste 
management  categories  in  Worksheet 
V-2  in  such  a  way  that  none  of  the  rules 
expected  to  be  in  place  in  each 
projection  year  would  be  violated.  Most 
untreated  liquid  and  sludges,  for 
example,  should  be  banned  from  land 
disposal  by  1995;  thus,  no  waste  of  this 
nature  should  be  matched  with  land 
disposal  in  Worksheet  V-2,  unless  it 
first  undergoes  some  treatment.  States 
should  briefly  describe  the  assumptions 


behind  their  projected  matches  of  waste 
types  to  management  categories. 

States  also  should  estimate  the 
demand  for  RCRA  capacity  imposed  by 
non-regulated  waste.  EPA  will  provide 
estimates  of  these  data  as  of  1986  from 
the  TSDR  Survey.  States  can  hold  this 
level  of  demand  steady  over  the 
projection  period  or  adjust  it  up  or 
dovtm.  consistent  with  state  policies  on 
the  proper  handling  of  non  RCRA- 
regulated  waste.  These  entries  should  be 
documented  in  a  separate  narrative. 

Projecting  Efforts.  States  may  show 
level,  reduced,  or  increased  exports 
(relative  to  1987  levels)  in  the  fmal 
column  of  Worksheet  V-2,  to  the  extent 
that  they  do  not  violate  the 
"reasonableness"  criteria  of  Appendix 
A.  EPA  will  assume  that  the  pattern  of 
exports  (the  states  to  which  different 
quantities  of  exports  are  sent)  in  the 
projection  years  will  remain  the  same  as 
the  pattern  of  exports  in  1987  as  noted  in 
Worksheet  III-7.  If  a  state  believes  that 
this  pattern  will  change  in  any 
projection  year,  a  narrative  statement 
should  accompany  worksheet  V-2, 
explaining  the  changes.  For  example,  a 
state  might  enter  into  an  agreement  with 
another  state  that  changes  the  pattern  of 
export  flows  to  that  state,  as  reflected  in 
both  states'  CAPs. 

Worksheet  V-3  is  similar  to  V-2, 
except  that  it  asks  states  to  determine 
the  effect  on  management  capacity  of  all 
projected  in-state  waste,  including 
exports.  The  results  of  both  Worksheets 
will  be  used  to  estimate  capacity  need 
in  Worksheet  V-4. 

Calculating  Hazardous  Waste 
Management  Capacity  Needs 

Using  Worksheet  V-4.  states  must 
determine  the  amount  of  management 
capacity  potentially  needed  in  the  state 
over  the  next  20  years.  In  determining 
these  needs,  the  state  must  make 
adjustments  to  account  for  on-site  and 
captive  handling  and  describe 
assumptions  on  waste  imports  and 
exports. 

Adjustments  for  On-Site  and  Captive 
Handling 

For  purposes  of  assuring  capacity, 
states  can  assume  that  all  waste  (or  the 
proportion  of  total  waste)  currently 
managed  on-site  will  continue  to  be 
managed  on-site,  unless  the  state 
believes  regulatory  changes  or  market 
forces  will  alter  this  pattern.  If  such 
shifts  are  anticipated,  states  should 
document  the  assumptions  leading  to 
this  conclusion.  Similarly,  states  can 
assume  that  all  waste  (for  the  proportion 
of  total  waste)  now  handled  in  captive 
facilities  will  be  handled  in  captive 
facilities  in  the  projection  years. 


In  either  case,  states  should  retrieve 
the  appropriate  data  from  Chapter  III, 
Worksheets  III-3  and  III-4  and  present 
their  best  estimate  of  on-site  and  captive 
handling  in  Worksheet  V-4  (a  separate 
worksheet  for  each  projection  year).  The 
first  row  of  Worksheet  V-4  should  be 
brought  forward  from  the  column  totals 
of  Worksheets  V-2  and  V-3. 

Projecting  Commercial  Capacity  Needs 

States  should  calculate  their  potential 
need  for  additional  in-state  waste 
management  capacity  using  the  top 
block  of  rows  in  Worksheet  V-4. 

These  calculations  use  the  demand 
projection  figures  obtained  from 
Worksheet  V-2,  which  subtract  the 
quantities  of  waste  projected  to  be 
exported  by  the  state  (see  "Projecting 
Exports,"  page  V-7).  To  calculate  'Total 
Demand  With  Imports,  Excluding 
Exports,"  total  demand  estimates  first 
must  be  transferred  from  the  last  row  of 
Worksheet  V-2  (for  each  appropriate 
projection  year).  Capacity  demand 
directed  to  on-site  and  captive  facilities 
next  must  be  subtracted  (see  discussion 
above),  and  demand  due  to  projected 
waste  imports  must  be  added. 

Projecting  Waste  Import  Demand. 
States  may  hold  imports  constant  to 
1987  levels — or  allow  them  to  grow — in 
their  demand  projections  without 
providing  additional  narrative  to  EPA.  If 
imports  are  shown  to  decline.  The 
assumption  of  declining  imports  would 
be  acceptable  if  it  corresponds  with 
CAP  of  the  state  exporting  the  waste,  or 
if  it  is  based  on  the  importing  state's 
assumption  that  export  practices  from 
other  states  will  change  over  time  in 
accordance  with  the  process  of 
Appendix  A.  If  an  assumption  of 
declining  imports  is  not  supported  by 
other  states'  CAPs,  then  the  importing 
state  must  fully  document  the  basis  of 
its  assumption. 

Final  Calculation  of  Demand.  In 
estimating  final  demand,  states  may 
claim  all  available  capacity  projected  as 
available  through  1989,  based  on  their 
analysis  in  Chapter  III.  Data  on  1989 
commercial  capacity  should  be  obtained 
from  Worksheet  III-6.  The  predicted 
1969  commercial  capacity  should  be 
subtracted  from  the  total  commercial 
demand  figures  in  Worksheet  V-4  to 
obtain  an  estimate  of  capacity  shortfall 
(or  excess)  in  each  projection  year. 
These  figures  will  form  the  basis  of 
capacity  need  plans  as  described  in 
Chapter  VI. 

Calculating  the  In-State  Capacity 
Balance.  The  bottom  block  of  rows  in 
Worksheet  V-4  are  used  to  calculate  the 
balance  of  total  in-state  commercial 
capacity  (excluding  import  demand) 
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against  total  in-state  waste  generation 
(including  potential  waste  exports).  To 
complete  these  calciilations.  states  first 
should  transfer  the  demand  estimates 
from  Wori(8heet  V-3  (for  each 
appropriate  year)  to  Woricsheet  V-4  (for 
each  appropriate  year).  Subsequent 
calculations  then  are  similar  to  those 
described  above  (for  the  top  block  of 
rows),  except  that  import  effects  are 
neglected. 

The  result  of  these  calculations  will 
be  used  by  EPA  to  assess  the  effect  of 


waste  imports  and  exports  on  the 
commercial  capacity  contained  in  each 
state.  They  will  not  be  used  as  a  basis 
for  assessing  future  need. 

Plans  to  Address  Capacity  Shortfalls 

States  that  show  an  excess  of 
management  capacity  in  Worksheet  V-4 
for  the  projection  years  1989, 1995.  and 
2009  are  not  required  to  present  plans 
for  addressing  capacity  shortfalls.  These 
states  must  only  supply  brief 
information  in  Chapter  VI. 


States  that  show  a  shortfall  of 
management  capacity  in  Worksheet  V-4 
for  projection  years  1989, 1995,  and  2009 
must  describe  their  procedures  in 
Chapter  VI  to  create  new  capacity 
through  either  new  or  expanded 
facilities  in  the  state.  States  may  choose 
not  to  meet  the  entire  shortfall  by 
creating  new  capacity.  In  this  case  they 
must  revise  their  numbers  for  waste 
minimiiation  (Chapter  IV)  and  waste 
exports  and  recalculate  Worksheet  V-4. 


Worksheet  V-1.— Summary  of  In-State  Waste  Quantities  Produced  in  Projection  Year 

[AH  in  tons/year] 
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Worksheet  V-2: 

Demand  for  Waste  Management  in  Projection  Year 

After  All  Adjustments 
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a)  Not  Elsewhere  Classified 

b)  Including  explosives,  other  highly  reactives.  radioactive/hazardous  mixed,  gases,  lab  packs.  &  PCBs  mixed  with  RCRA  wastes. 


Worksheet  V-3: 

Demand  for  Waste  Management  Capacity  from 
All  (Including  Exports)  In-State  Generation  in  Projection  Year 
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b)  Including  explosives,  other  highly  reactives,  radioactive/hazardous  mixed,  gases,  lab  packs,  tc  PCBs  mixed  with  RCRA  wastes. 
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Worksheet  V-4.— Summary  of  Demand  for  Commerical  Hazardous  Waste  Management  Capacity  m  Projection  Year 


Waste  Management  Category 

Tbermai  Destruction  (aH  in  tons/year) 
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-  commercial  capacity  avaaat)to  1989 
+  Estlmaied  Capacity  Shortfall  01  positive) 
Estimated  Capacity  Remaining  0>  negative) 

Total  Demand  Exdudhig  Importe.  IndiMSng 
Exports 

-  waste  handtod  orvsite 

-  waste  handled  In  captive  facilities 
a  Demand  for  Off-Site  Commercial  Waste 

«  In-Stete  Capacity  Balance 

■Note:  Separate  report^  for  aqueous  inorganic  and  aqueous  organic  treatment  is  optiona)  in  1969,  txit  mandatory  in  and  ttwre  after. 


Chapter  VI — ^Documenting  State  Plans 
for  Increasing  In-State  Capacity 

Purpose 

This  chapter  requests  information  on 
each  State's  procedures  that  affect  or 
facilitate  the  development  of  hazardous 
waste  management  capacity.  Because 
the  CAP  addresses  a  20  year  timeframe, 
most  states  will  not  have  adequate 
capacity  in-place  today  to  handle  all  the 
hazardous  waste  generated  over  the 
next  20  years,  making  it  necessary  for 
States  to  doctmient  their  procedures  to 
allow  or  facilitate  capacity 
development 


Chapter  V  of  the  guidance  document 
asked  each  state  to  summarize  their 
projected  need  for  hazardous  waste 
management  capacity  over  the  next 
twenty  years,  after  taking  into  account 
waste  minimization  efforts  and  waste 
exports.  All  states  showing  a  shortfall  in 
their  hazardous  waste  management 
capacity  in  their  projection  years  must 
describe  their  plans  for  addressing  this 
shortfall  through  their  facility  siting 
process  and  their  procedures  to  process 
existing  facility  expansion  applications. 
States  projecting  hazardous  waste 
capacity  shortfalls  within  the  projection 
period  through  1995  also  must  report  key 


interim  and  fmal  siting  milestones,  such 
as  site  designation,  permit  submission, 
permit  approval,  and  expected 
construction  start. 

General  Instructions 

To  complete  the  requirements  of  this 
chapter,  states  should  respond  to  the 
questions  contained  in  the  attached 
forms.  States  should  copy  and  complete 
the  appropriate  forms  and  include  them 
in  the  CAP.  Additional  documentation 
should  be  included  as  needed. 

Not  all  forms  must  be  completed, 
States  that  project  sufficient  capacity 
through  year  20  must  only  complete 
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Form  I,  "General  Siting  Description". 
This  form  requests  general  information 
on  state  procedures  that  affect  or 
facilitate  the  development  of  new 
hazardous  waste  capacity.  It  covers 
such  items  as  the  state's  general  siting 
process,  preemption  and  override 
authority  of  local  and  state  government, 
and  laws  that  restrict  the  operation  or 
configuration  of  a  facility. 

States  that  project  a  capacity  shortfall 
in  any  projection  year  after  taking  into 
account  waste  minimization  and  waste 
exports  must  complete  both  Form  I  and 
Form  II,  "Capacity  Development  Plans", 
requests  a  more  detailed  description  of 
topics  covered  under  Form  I. 

Finally,  those  states  that  project  a 
shortfall  in  1989  or  1995  must  complete 
all  forms  up  through  Form  III, 
"Milestones  and  State  Review".  This 
form  requests  information  on  the  state's 
anticipated  progress  in  meeting  its 
shortfall. 

A  glossary  of  the  terms  used  in  this 
Chapter  is  contained  in  the  Definition 
Section  at  the  end  of  the  chapter.  In 
addition,  technical  assistance  is 
available  from  EPA  in  several  forms.  A 
Hotline  at  the  Agency  is  available 
during  the  hours  of  XX  and  XX  Eastern 
Standard  Time,  Monday  through  Friday. 
In  addition,  the  EPA  Regional  Office 
serving  your  state  has  assigned  several 
individuals  to  answer  questions.  Please 
consult  the  Technical  Reference  Manual 
for  more  details,  including  a  list  of 
individuals  and  phone  numbers. 

Evaluation  Criteria 

The  EPA  recognizes  that  many 
different  state  approaches  exist  for 
planning  and  overseeing  the 
development  of  new  hazardous  waste 
management  capacity.  Each  state  has 
and  probably  will  employ  a  different 
strategy  to  ensure  that  it  has  adequate 
capacity  now  and  in  the  futiu^.  The 
Agency  therefore  will  focus  its 
evaluation  on  two  key  areas: 

•  the  ability  of  a  state  program  to 
allow  or  facilitate  the  development  of 
adequate  capacity  when  needed;  and, 

•  The  degree  of  a  state's  reliance  on 
out-of-state  capacity  as  a  substitute  for 
developing  in-state  capacity. 

If  a  state  has  shown  in  Chapter  V  that 
it  plans  to  construct  new  capacity  to 
meet  projected  needs,  EPA  will  evaluate 
the  ability  of  a  state  program  to  meet  the 
expected  shortfall.  Because  the  Agency 
recognizes  that  states  can  do  many 
things  to  promote,  facilitate,  or  simply 
allow  the  development  of  new  capacity, 
the  Agency  will  concentrate  its  review 
on  items  that  may  indicate  a  flawed 
program  or  that  actually  hinder  siting. 
Practices  or  policies  that  may  either 
hinder  new  capacity  development  or 


indicate  program  difficulties  include  the 
following: 

•  A  state  siting  process  that  is  subject 
to  strong  local  preemption  powers  not 
firmly  gounded  in  environmental,  health, 
and  safety  concerns.  An  inability  of  the 
state  to  appeal  or  rectify  such 
preemption. 

•  The  absence  of  a  siting  program 
having  clearly  defined  steps  and 
procedures.  A  lack  of  sufficient 
opportunity  for  public  review  and 
comment.  The  absence  of  clear  time 
lines  between  permit  review,  comment, 
and  approval  or  denial. 

•  The  enactment  of  rules  that  may  be 
viewed  as  discriminatory,  such  as 
placing  limits  on  facility  size,  type  of 
waste  allowed  at  the  facility  based  on 
origin  of  the  waste,  or  outright 
prohibition  of  waste  management 
facilities  if  not  based  on  environmental, 
health,  and  safety  concerns.  (This  would 
not  include  limitations  that  may  be 
agreed  to  by  the  facility  developer  and 
the  host  community  as  part  of  siting 
process  negotiation.) 

•A  state  having  sufficient  demand  for 
new  hazardous  waste  capacity 
accompanied  by  a  history  of  failed  siting 
efforts. 

The  Agency  also  will  examine  the 
states  reliance  on  out-of-state  hazardous 
waste  management  capacity  to 
determine  if  it  conflicts  with  the 
requirements  set  forth  in  Appendix  A. 
Form  I:  General  Siting  Description 

All  states  must  fill  out  this  form.  States 
should  copy  and  complete  the  form  and 
include  it — along  with  additional 
documentation — in  Part  4  of  their  CAP. 
Please  attach  additional  information  if  more 
space  is  needed  to  answer  any  question. 

Name  of  Respondent 

Telephone  numlier 

Address 


1.  Does  your  State  have  a  formal  hazardous 
waste  management  facility  siting  process  in 
addition  to  the  RCRA  permitting  process? 

—Yes  —No? 

If  Yes, 

la.  What  are  the  titles  of  the  legislative 
authorities  and  when  were  they  enacted? 


2.  Does  your  State  have  a  siting  agency  that 
is  distinct  &om  the  RCRA  regulatory  agency? 

-Yes  -No? 

If  Yes, 

2a.  What  are  the  titles  of  the  legislative 
authorities  and  when  were  they  enacted? 


3.  Please  describe  (in  a  brief  narrative)  the 
procedure  used  to  review  facility 
applications,  select  sites  (if  applicable), 
review  permits,  and  provide  public  comment. 
Please  indicate  the  time  required  to  complete 
major  steps,  such  as  the  time  required 
between  permit  application  and  approval/ 
denial  Include  an  explanation  of  the  appeals 


process  available  to  the  siting  applicant,  the 
host  community,  and  siting  opponents. 
(Where  applicable,  please  note  how  a 
particular  activity  differs  for  expansion  of 
existing  facilities  compared  to  siting  of  new 
facilities.  If  the  process  is  significantly 
different  for  new  sitings  and  expansions, 
please  prepare  two  separate  descriptions.) 

3a.  If  possible,  please  construct  a  flowchart 
showing  the  major  steps  of  the  siting  process 
as  described  in  your  narrative.  Where  known, 
indicate  the  time  necessary  for  an  application 
to  proceed  through  each  required  step.  (See 
example  contained  in  back  of  this  chapter.) 

4.  Please  describe  (in  a  brief  narrative]  the 
outcome  of  recent  siting  applications  since 
1986. 

5.  The  following  questions  address  basic 
laws  and  rules  that  may  affect  the  siting  or 
expansion  of  new  facilities.  When  answering 
the  following  questions,  please  note  the 
relevant  law  or  rule  (if  applicable)  and  briefly 
describe  any  special  circumstances  or 
constraints  that  apply. 

5a.  Do  local  governments  in  your  State 
have  the  authority  to  approve  RCRA  permits? 

—Yes  —No? 

If  Yes,  please  list  the  applicable  regulation 
or  authority. 

5b.  Do  local  governments  in  your  State 
have  the  power  to  prohibit  facility  siting  by 
the  use  of  zoning  ordinances? 

—Yes  —No? 

If  Yes,  please  list  the  applicable  regulation 
or  authority. 

5c.  Does  your  State  have  the  power  to 
override  local  zoning  authority  and/or 
preempt  local  zoning  powers? 

—Yes  —No? 

If  Yes,  please  list  the  applicable  regulation 
or  authority. 

5d.  Does  your  State  have  the  power  to 
override  and/or  preempt  any  other  local 
authorities  that  could  prohibit  or  restrict 
capacity  development? 

—Yes  —No? 

If  Yes,  please  list  the  applicable  regulation 
or  authority. 

5e.  Are  there  State  restrictions  on  the  size 
or  numl>er  of  new  or  expanded  facilites? 
—Yes  —No? 
If  Yes,  please  explain. 

5f.  Does  the  State  allow  facilities  to  be  built 
that  have  greater  capacity  than  that  needed 
to  treat  in-State  waste? 

—Yes  —No? 

If  No.  please  explain. 

6.  The  following  pertain  to  laws  and 
regulations  that  affect  interstate 
transportation  of  hazardous  waste. 

ea.  Does  your  State  assess  a  fee  on  the 
generation  of  hazardous  waste? 
—Yes  —No? 
If  Yes.  please  explain. 
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6b.  Does  your  State  assess  a  fee  for  the 
treatment  or  disposal  of  hazardous  waste? 
—Yes  — Ne? 
If  Yes,  please  explain. 

6c.  Does  your  State  have  the  power  to 
establish  differential  fees  on  waste  that  is 
Imported  for  treatment  and/or  disposal? 

—Yes  —No? 

If  Yes,  please  explain. 

6d.  Are  any  limits  placed  on  the  size  of  the 
differential  fee? 
—Yes  —No? 
If  Yes,  please  explain. 

ee.  Do  local  or  county  governments  have 
the  power  to  establish  differential  fees  on 
waste  that  is  treated  and/or  disposed  of  in 
their  jurisdiction? 

—Yes  —No? 

If  Yes.  please  explain. 

7.  In  addition  to  the  CAP.  has  the  State 
conducted  a  needs  assessment? 

—Yes  —No? 

7a.  Does  your  State  plan  to  use  the  CAP  to 
assess  need? 

—Yes  —No? 

7b.  If  not  what  do  they  plan  to  use  to 
determine  the  need  for  new  facility  capacity? 

8.  Does  the  needs  assessment  indicate  a 
potential  shortfall  (in  commercial  capacity]? 

Projection  Year  1989  —Yes— No 
Projection  Year  1995  —Yes  ^No 
Prelection  Year  2009    —Yes— No 

If  You  Answered  Yes  to  Any  Part  of  Question 
8,  You  Must  Complete  Form  U. 

Form  n.  Capacity  Development  Plans 

Only  those  states  that  project  a  capacity 
shortfall  in  any  projection  year  must 
complete  this  form.  States  should  copy  and 
complete  the  form  and  include  it — along  with 
additional  documentation — in  Part  4  of  their 
CAP.  Please  attach  additional  information  if 
more  space  is  needed  to  answer  any 
question. 

Name  of  Respondent 

Telephone  number 

Address 


— Other,  please  explain 


1.  How  much  new  commercial  facility 
capacity  will  be  needed  by  1989, 1995,  and 
2009  to  meet  the  shortfall  anticipated  for 
hazardous  waste  management  capacity?  See 
Worksheet  VI-1. 


2.  How  does  your  State  intend  to  develop 
new  in-State  capacity  as  identified  in  its 
needs  assessment? 

— By  siting  new  facilities 

— ^Through  the  expansion  of  existing 
facilities 

—Both 


3.  If  you  intend  to  meet  new  capacity  needs 
by  increasing  waste  exports  beyond  the  1987 
levels,  please  explain  why.  Please  indicate 
whether  such  plans  are  based  on 
management  plannXig  efforts  with  other 
states,  industries  increasing  exports  to 
captive  facilities,  any  environmental  or 
economic  considerations  that  restrict 
development  of  in-State  capacity,  or 
projections  of  current  patterns. 


3a.  Have  you  contacted  states  that  now 
receive  your  waste  exports  prior  to 
completing  your  CAP? 

—Yes  —No? 

3b.  If  Yes,  Mrill  the  CAPs  of  these  states 
reflect  your  projected  export  patterns? 

—Yes  —No? 

Please  list  the  states  that  you  have 
contacted. 


3c.  Are  you  participating  in  a  multi-state 
hazardous  waste  management  planning 
effort? 

—Yes  ^^o? 

3d.  Please  list  the  participating  states. 


4.  Does  your  State  have  siting  criteria? 
—Yes  ^^o? 

If  Yes,  please  attach  information  describing 
your  siting  criteria. 


5.  Are  any  of  the  following  methods  used  in 
your  State  to  select  sites  or  encourage  site 
development  (check  cU  that  apply]? 

— State  selection  of  specific  site 

— State  purchase  of  speciRc  site 

— State  inventory  of  suitable  sites 

— Private  nomination  of  site 

— Local  nomination  of  site 

— Permit  fast  tracking 

— Other,  please  list: 


6.  How  is  the  pubhc  allowed  to  participate 
in  the  siting  process  in  order  to  affect  the 
siting  decision? 

— ^Adjudicatory  public  hearings 

— Informational  public  hearings 

— Local  advisory  committee 

— Local  representatives  on  siting  board 

— Other,  please  explain 


7.  Is  financial  assistance  provided  to  the 
local  community  to  allow  it  to  review  the 
siting  application  and  conduct  an 
environmental  or  health  assessment? 


BEST  COPY  AVAILABLE 


—  Yes  —  No? 

If  Yes. 

7a.  Who  supplies  the  funds? 

—State 

— Siting  applicant 

— Other,  please  explain 


7b.  What  is  the  maximum  amount  of 
funding  a  community  may  receive? 

S 

7c.  Are  there  any  restrictions  on  the  use  of 
the  funds? 

—  Yes  —  No? 

If  Yes,  what  are  they? 


8.  Does  your  State  use  negotiation  in  its 
siting  process? 
—  Yes  —  No? 
If  Yes,  please  explain. 


9.  Are  dispute  resolution  procedures  used 
in  your  State  to  settle  differences  on  siting 
issues? 

—  Yes  —  No? 

If  Yes,  please  explain. 


10.  Is  compensation  to  host  communities 
used  in  your  State? 
—  Yes  —  No? 
If  Yes,  please  explain. 


10a.  Who  is  responsible  for  providing  the 
compensation? 
— ^The  site  developer 
—The  State 
— Other,  please  explain 


10b.  What  type(s]  of  compensation  is  used? 
— Cash  payments 

— Fees  based  on  waste  management 
activities 
— Insurance 

— Emergency  training  and  equipment 
— Operating  concessions 
— Other,  please  list: 


11.  Is  your  State  authorized  to  build  and/or 
operate  a  hazardous  waste  management 
facility? 

—  Yes  —  No? 

If  Yes,  please  explain  (also  please  indicate 
if  you  presently  own  or  operate  any 
facilities). 
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States  Projectirg  a  Capacity  Shortfall  in  1989 
or  1995  Must  Complete  Form  III,  Milestones 
and  State  Review. 

States  Only  Projecting  a  Shortfall  in  2009 
Stop  Here. 

Form  III:  Milestones  and  State  Review 

Those  states  that  have  projected  a  shortfall 
for  1989  or  1995  must  complete  this  form. 
States  should  copy  and  complete  the  form 
and  include  it — along  with  additional 
documentation — in  Part  4  of  their  CAP. 
Please  copy  this  form  if  more  space  is  needed 
to  describe  your  State's  milestones. 

Name  of  Respondent 

Telephone  number 

Address 


1.  States  must  complete  a  schedule  of 
capacity  development  milestones  for  each 
type  of  management  capacity  needed.  These 
milestones  should  reflect  key  decision  dates 
for  di^erent  types  of  capacity.  It  is  not 
necessary  to  list  speciRc  facilities.  Please  use 
Worksheet  VI-2  to  report  these  milestones. 


However,  states  should  also  include 
milestones  for  approval  of  RCRA  Part  B 
permits  for  established  facilities  now 
operating  under  interim  status. 

The  schedule  of  milestones  in  Worksheet 
VI-2  can  include  any  steps  in  the  State  siting 
process  that  would  indicate  the  development 
of  needed  capacity.  For  example,  states  with 
developed  programs  could  define  their 
milestones  by  specifying  dates  by  which  the 
following  activities  should  be  completed: 

•  Enter  in  a  multi-state  hazardous  waste 
planning  effort. 

•  Designation  of  candidate  sites. 

•  Letter  of  intent  to  develop  a  facility  from 
a  private  party  (or  equivalent  commitment 
from  a  public  entity). 

•  Identification  of  host  community. 

•  Permit  submission. 

•  Draft  permit  approval. 

•  Final  permit  approval. 

•  Construction  start. 

•  Operation  start. 

States  without  a  formal  siting  program  also 
should  report  the  above  activities.  However, 
they  also  may  indicate  key  milestone  dates 


for  developing  their  own  siting  program.  This 
would  include  activities  such  as  the 
following: 

•  Passage  of  siting  legislation. 

•  Establishment  of  statewide  siting 
criteria. 

•  Creation  of  a  State  board  or  authority. 

•  Development  of  siting  regulations. 
States  are  not  restricted  to  the  program 

elements  suggested  here,  but  are  encouraged 
to  achieve  a  level  of  speciRcity  in  defining 
milestones. 

2.  What  are  the  likely  measures  your  state 
will  take  if  you  do  not  meet  an  anticipated 
milestone? 

— The  State  will  become  more  active  in 
capacity  development 

— The  State  will  change  its  siting  process 

— The  State  will  temporarily  increase 
exports 

— Other,  please  explain 
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SITING  PROCESS  FLOWCHART 
(See  Form  I,  Question  3a.) 


A  potential  applicant  contacts  State 
Agency  for  infonnation  on  the  siting 
process 


Siting  procedures  are  initiated  when 
facility  permit  application  is  submaed  by 
applicant  1 1 


Host  community  notified  by  State  Agency 
of  facility  proposal 
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Informational  PublK  Hearing  held  by  State 
Agency  in  the  host  community  to 
disseminate  materiab  and  receive 
comments 


Applicant  submits  materials  required  by 
agency  (permit  forms,  financial  dbclosure 
statemerit,  environmental  impact  analysis) 


Materials  are  made  available  to  the  host 
commun^  and  interested  parties 


Commer\ts  received  from  host  community 
and  interested  parties  are  submiaed  to 
State  AgerKy  and  applicant 


Inadequate  materials  are  returned  for 
additional  work  and  resubmission  by  the 
applicartt 


Applicant  submits  completed  materials 
arKi  forms  to  State  Agency 
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State  AgefKy  comletes  review  and  issues  a 
draft  permit  which  initiates  \djudicatoiy 
Public  Hearing 


Draft  permit  is  distributed  to  host 
community  and  interested  parties  before 
adjudicatory  Public  Hearing 


Adjudicatory  Public  Hearing  is  held  and 
testimony  received  from  applicant,  state 
agerKies  and  ir<erested  patties 


State  AgerKy  makes  firul  decision,  if 
approved,  a  permit  is  issued 
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Worksheet  VI-1  .—Type  of 
Management  Capacity  Needed 

[Tons  per  year] 


Waste  Management 

Projection  Years 

Categories 

1989 

1994 

AK)9 

1.  Metals  Recovery 

2.  Solvents  Recovery 

3.  Ottier  Recovery 

Liquids  Only 

SoUs/Studges 

6.  Energy  Recovery: 
Kilns.  Botors. 
Furnaces 

7.  Aqueous  Inorganic 
Treatment 

8.  Aqueous  Organic 
Treatment 

9.  Sludge  Tieatment 
10.  Other  freatment 

■  1.  otanw/anoo 

12.  Land  Treatment 

13.  LandfiN 

14.  Deep-wen  Ir^ection 

15.  Other  Disposal 

Worksheet  VI-2.— Capacity 
Milestones 


Type  01 
management 
capacity 
(from  1st  ot 
15 
categories): 


Date 


MHestorw  Description 


Definitions  Section 

Siting  Process.  This  encompasses  all 
elements  of  screening  and  evaluation 
involved  in  gaining  approval  for  a 
specific  hazardous  waste  facility  at  a 
specific  site.  The  process  includes  site 
selection  (when  required),  appUcation 
for  the  various  required  state,  national, 
and  local  permits,  review  of  those 
applications  by  the  appropriate 
government  agencies  in  accordance  with 
criteria  previously  specified,  hearings, 
other  forms  of  public  invdvement  where 
applicable  (local  advisory  committees, 
negotiation),  submission  and  review  of 
application  amendments  and  revisions, 
and  final  decision  (approval  or  denial  of 
the  application). 

Siting  Criteria.  These  are  constraints 
and  guidelines  specified  by  each  state 
for  evaluating  the  suitability  of 
individual  sites  proposed  for  hazardous 
waste  management  facilities.  These 
criteria  can  include  outright  prohibitions 
against  siting  facilities  in  certain 
environments  (in  100  year  flood  plains) 


or  can  be  more  general  and  list  the 
variables  that  should  be  taken  into 
consideration  in  evaluatmg  proposed 
sites  (population  density  and  evacuation 
plans). 

Milestone.  This  is  a  task  or 
achievement  to  be  accomplished  by  a 
specific  point  in  time.  Milestones  can  be 
stated  quantitatively,  such  as  tons  of 
incineration  capacity  in  operation  by  a 
certain  date,  or  can  be  described 
qualitatiTely  as  unique  policy 
components,  such  as  imidementation  of 
certain  defined  procedures  in  a  state 
siting  prtjgram  by  a  specified  date. 

Needs  Assessment  This  is  an 
evaluation  of  cumat  and  future  needs 
for  hazardous  waste  management 
capacity.  An  assessment  includes 
estimation  of  cunent  and  projected 
failure  waste  generation,  evaluatioa  of 
current  and  imminent  capacity,  and 
calculation  of  capacity  shortfalls  or 
needs  for  increased  management 
capacity.  It  may  also  include  aa  analysis 
of  current  and  suggested  state  policies  in 
hazardous  waste  management  A  needs 
assessment  provides  a  basia  for  state 
planning  for  future  hazaidous  waste 
management  helpiog  the  state  to  choose 
among  alternative  approaches  to 
satisfying  demand  for  sound 
management  capacity,  and  publicizes 
the  state's  market  needs  to  private 
sector  suppliera.  A  needs  assessment  is 
a  statement  of  the  state's  position  in 
waste  management  and  does  not 
necessarily  lead  to  the  state's  active 
involvement  in  capacity  expansion  or 
site  selection. 

Negotiation.  This  consists  of  mediated 
and  nonmediate  interactions  between 
the  proponents  of  a  specific  hazardous 
waste  management  facility  and 
representatives  of  the  host  commonity 
and  other  communities  that  are  likely  to 
be  affected  by  the  proposed  facility. 
Negotiation  can  entail  clarification  and 
resolution  of  issues  and  concerns, 
development  of  alternatives,  and 
specification  of  compensation  and 
mitigation  measures  accepted  by  both 
parties. 

Compensation.  This  includes  services 
and  payments  made  to  a  host 
commonity  and  other  affected 
communities  to  help  allay  burdens 
imposed  by  their  proximity  to  a 
harzardous  waste  management  facility. 
Compensation  can  be  cash  payments  (a 
given  payments  per  ton  processed)  or 
provided  in-kind  (free  clean-up  of  public 
hazardous  waste  spills,  company 
maintenance  of  access  roads). 

Mitigation.  These  are  measures 
implemented  to  minimize  the  impact  of  a 
hazardous  waste  facility  on  the 
surrounding  population  and  the 


environment  Whereas  compensation  is 
meant  to  balance  burdens,  mitigation  is 
intended  to  reduce  the  burdens  carried 
by  host  and  nearby  conununities. 
Mitigation  includes  restrictions  on 
operating  hours  and  procedures, 
limitations  on  types  and  volumes  of 
waste  accepted,  stricter  engineering 
specifications,  and  construction  of 
additional  safety  features. 

Preemption.  The  state  has  the 
authority  to  make  a  decision  in  an  area 
normally  reserved  for  local  or  county 
government  That  is.  the  state 
substitutes  its  authority  for  local  or 
county  authority  in  a  specified  policy 
area  so  that  a  decision  normally  left  to  a 
lower  level  of  government  is  taken  at  a 
higher  level  of  government  which  is  not 
required,  under  preemption,  to  defer  to 
local  preferences. 

Override.  The  state  has  the  authority 
to  overrule  a  decision  made  at  a  lower 
level  of  government  With  regard  to 
hazardous  waste  management  the  local 
jinisdiction  fint  evaluates  the  case  and 
makes  a  decision;  this  decision  can  then 
be  appealed  to  the  higher  authority 
which  has  the  right  to  overturn  the 
decision  if  it  feels  justified. 

Facility  Expansion.  This  is  any 
increase  in  capacity  of  an  existing 
hazardous  waste  facility.  This  can  refer 
to  contruction  of  plant  additions  or 
substitution  of  new  equipment  for  older 
equipment  with  a  concomitant  ability  to 
handle  greater  volumes  to  waste. 

Sitii^  Application.  This  is  a  request 
for  state  agency  approval  of  a  specific 
hazankjus  waste  facility  on  a 
designated  site.  Application  contains 
engineering  specifications  of  the  facility, 
description  of  wastes  and  technical 
processes,  information  on  the  developer, 
as  well  as  environmental  and  geological 
description  of  the  site  and  surrounding 
area. 

Adjudicatory  Hearing.  This  is  a  public 
hearing  to  gather  evidence  and  arrive  at 
a  decision  on  a  proposed  facility, 
structured  like  a  judicial  review. 
Interested  parties  present  evidence  to 
influence  the  final  decision  and  are 
generally  subject  to  cross  examination 
as  part  of  the  process.  Based  on 
evaluation  of  the  evidence  presented  the 
hearing  examiner  rules  on  the  suitability 
of  the  proposed  facility  (granting  or 
denying  a  permit)  or  makes  a 
recommendation  to  the  permitting 
authority  on  whether  or  not  the  facility 
should  be  approved. 

Informational  Hearing.  This  is  a 
public  hearing  for  dissemination  of 
information  and  airing  of  opinions  on  a 
proposed  facility.  Representatives  of  all 
interest  parties  can  make  presentations 
and  discuss  areas  of  concern;  evidence 


Federal  Relator  /  Vol.  53.  No.  109  /  Wednesday,  August  31.  1988  /  Notices 33649 


is  collected  and  turned  over  to 
permitting  authories  for  consideration; 
the  hearing  administrator  presides  and 
ensmcs  proper  procedures  but  does  not 
rule  on  the  proposed  facility. 

Appendix  A — The  Interstate  Agreement 
and  EPA's  Role  in  Analyzing  and 
Resolving  Interstate  Issues 

This  appendix  outlines  the  procedure 
through  which  states  that  claim  the 
availability  of  out-of-state  waste 
management  capacity  in  their  CAP  can 
assure  EPA  of  this  availabihty.  It 
establishes  a  system  under  which 
conunercial  management  capacity  will 
be  available  on  a  national  basis  to  all 
states,  but  includes  a  process  to  correct 
possible  failures  of  net  exporting  states' 
to  reduce  out-of-state  waste  shipments 
because  of  a  ciurent  and  projected  lack 
of  native  waste  management  capacity 
(in  the  absence  of  economic  and 
environmental  reasons  for  its  absence). 

Summary 

The  process  begins  with  the  initial 
CAP  submittal  Each  CAP  must  be 
accompanied  by  the  Interstate 
Agreement  of  Oiapter  II  signed  by  the 
Governor  of  the  state  or  designee.  By 
executing  the  agreement  the  Governor 
or  designee  indicates  an  awareness  of 
the  current  status  quo  of  interstate 
waste  shipments;  promises  participation 
in  the  EPA  process  to  plan,  analyze,  and 
address  the  interstate  transport  and 
disposal  of  hazardous  waste;  and 
confirms  the  state's  willingness  to  carry 
out  the  activities  described  in  the  CAP. 
The  Agency  then  will  institute  the 
following  procedures  to  address 
interstate  waste  management  issues: 

1.  After  submission  of  the  CAPs  in 
October  1989;  EPA  will  prepare  and 
publish  a  national  analysis  of  the 
current  and  projected  interstate  waste 
flows  contained  in  each  states'  CAP. 

2.  Based  on  the  results  of  the  first  CAP 
submissions,  EPA  will  refine  the 
reasonableness  criteria  set  forth  in  this 
appendix  and  publish  them  for  review 
and  comment.  The  reasonableness 
criteria  will  be  used,  in  part,  to  identify 
states  showing  high  levels  (in  net  terms) 
of  waste  exports  possibly  due  to 
capacity  shortfall  in  the  exporting  state. 
States  may  be  in  "violation"  of  the 
reasonableness  criteria  if  their  export 
volumes  are  encouraged  by  state 
policies,  if  they  are  sufficient  to  support 
the  development  and  operation  of  a 
conunerdal  facility  (for  a  particular 
waste  stream),  or  if  they  result  from 
state  policies  that  discourage  the 
creation  of  in-state  management 
capacity.  Violations  would  not  apply  to 
states  that  have  entered  into 
arrangements  with  other  states 


supporting  these  export  practices,  that 
intend  to  lower  waste  exports  through 
waste  minimization  or  through  new  or 
expanded  capacity,  or  that  export  waste 
in  quantities  not  su^icient  to  support  a 
commercial  treatment  or  disposal 
facility.  To  help  in  the  analysis  of 
potential  export  violations,  EPA  will 
publish  initial  estimates  of  waste  stream 
volumes  sufficient  to  support 
development  and  operation  of  a  new 
commercial  management  facility  under 
acceptable  practices.  These  estimates 
will  be  used  as  guidelines  for  further 
analysis  and  cannot,  in  themselves,  be 
used  to  determine  violations.  Actual 
violations  of  the  reasonableness  criteria 
will  be  determined  by  EPA  only,  as 
described  in  Step  5. 

3.  A  forum  (or  forums)  to  raise  and 
discuss  interstate  issues  will  be 
convened  under  the  auspices  of  EPA. 
This  forum  will  be  used  to  address  the 
reasonableness  criteria  published  by 
EPA  and  to  identify  those  states  that 
may  be  in  violation.  States  will  be 
encouraged  to  resolve  possible 
violations  by  entering  into  multi-state 
planning  efforts  and  by  revising  their 
initial  CAP  submissions.  The  nature  of 
the  forum  (or  forums)  will  be  determined 
by  EPA  after  publication  of  the  initial 
CAP  analysis  and  reRnement  of  the 
reasonableness  criteria. 

4.  If  interstate  issues  between  affected 
states  cannot  be  resolved  through 
discussion,  a  process  for  resolving  such 
issues  will  be  implemented  under  the 
auspices  of  EPA  at  the  request  of  the 
states  affected.  This  process  may 
include  third-party  facilitation, 
mediaticm,  arbitration,  or  other  informal 
dispute  resolution  mechanisms. 

5.  States  will  be  given  an  opportunity 
to  revise  their  initial  CAPs  to  correct 
possible  violations  of  the 
reasonableness  criteria  identifled  in 
Steps  3  and  4.  If,  after  a  specified  period 
of  time,  potential  violations  and  disputes 
cannot  be  resolved.  EPA — upmn  a 
petition  from  an  affected  state  or  on  its 
own  initiative — will  conduct  an 
adjudication  (which  may  include  fact- 
Hnding)  to  determine  whether  any  state 
is  engaging  in  actions  violating  the 
reasonableness  criteria.  If  EPA 
concludes  that  the  actions  are  not 
consistent  with  the  reasonableness 
criteria,  EPA  will  withdraw  approval  of 
the  offending  state's  CAP,  which  may 
result  in  withholding  of  Superfund 
monies. 

6.  If  a  state  continues  to  violate  the 
reasonableness  criteria,  and  such 
actions  jeopardize  an  importing  state's 
ability  to  assure  capacity,  the  importing 
state  eventually  uiay  take  appropriate 
action  to  limit  the  offending  quantity  of 
waste  from  the  exporting  state.  These 


actions  would  not  be  found  to  be 
"inconsistent"  under  RCRA  if  prior 
approval  of  such  actions  were  obtained 
from  EPA  EPA  would  allow  such,  ^ 
actions  only  under  the  most  naitow  of 
circumstances. 

This  above  process  only  addresses 
issues  relating  to  interstate  transport 
and  disposal  of  waste.  Compliance  with 
this  section  alone  does  not  assure 
adequate  capacity  or  complete  a  CAP 
submission.  Other  criteria  also  must  be 
fulfilled  (as  hsted  in  Chapter  I]  to  fulfill 
the  requirements  of  a  CAP. 

Background 

Section  104(k)  of  SARA  requires 
states  to  assure  the  availability  of 
adequate  waste  treatment  or  disposal 
facilities  which  "are  within  the  state  or 
outside  the  state  in  accordance  with  an 
interstate  agreement  or  regional 
agreement  or  authority".  EPA  interprets 
this  provision  as  providing  the  Agency 
with  discretion  in  defining  an  interstate 
agreement  that  would  meet  the 
requirements  of  the  law.  Such  discretion 
is  needed  to  construct  an  agreement  that 
takes  into  account  the  following: 

•  States,  for  the  most  part,  do  not 
control  the  amount  of  commercial 
hazardous  waste  management  capacity 
available.  The  amount  and  location  of 
waste  management  capacity  chiefly  is 
determined  by  private  market  decisions, 
which  include  considerations  of  market 
volumes  available  to  the  facihty.  States, 
however,  can  influence  these  decisions 
to  expand  or  build  new  capacity  by 
supporting  policies  that  may  either 
hinder  or  facilitate  the  development  of 
management  capacity  in  that  state. 

•  Some  states  are  net  exporters  of 
hazardous  waste  while  others  are  net 
importers.  But  virtually  all  states  both 
receive  and  ship  some  hazardous  waste. 
For  the  commercial  hazardous  waste 
management  industry  to  operate  most 
efficiently,  unreasonable  barriers  to  the 
interstate  flow  of  waste  cannot  be 
permitted.  (By  "state",  we  mean  chiefly 
the  waste  generation  and  management 
industry  contained  in  the  state. 
Governments  create  waste  only  if  the 
waste  is  generated  by  a  government 
facility  or  if  it  arises  from  government- 
funded  cleanups.) 

•  Some  states  that  receive  substantial 
net  imports  of  hazardous  waste  believe 
such  imports  may  arise  partly  from 
practices  in  other  states  that  hinder  the 
creation  of  their  own  waste 
management  capacity.  These  importing 
states  beheve  greater  pressure  should  be 
placed  on  the  appropriate  exporting 
states  to  create  the  needed  capacity. 

•  Many  net  exporting  states  do  not 
export  in  quantities  sufficient  to  support 
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a  commercial  management  facility. 
These  states  must  rely  on  out-of-state 
capacity  or  be  forced  to  construct 
uneconomical  facilities.  The  requirement 
that  such  states  build  new  management 
capacity  to  support  their  owm  waste  to 
assure  capacity  would  not  be 
appropriate. 

Problems  of  Requiring  Each  State  To 
Execute  a  Formal  A^ement  With 
Another  State 

In  developing  an  approach  to  assuring 
out-of-state  capacity,  EPA  needed  to 
reconcile  the  above  practical  concerns 
against  the  ostensible  mandate  of  SARA 
Section  104(k](9],  which  requires  states 
relying  on  out-of-state  capacity  to  do  so 
pursuant  to  an  interstate  agreement  or 
regional  authority.  While  most  states 
appear  to  be  willing  to  accept  the  status 
quo  of  interstate  waste  management, 
few — if  any — appear  willing  to  sign 
unconditional  agreements  guaranteeing 
that  they  will  hold  their  borders  open  to 
imports  of  hazardous  waste.  The  reason 
for  this  is  that  such  agreements  would 
hold  litUe  promise  that  was  volumes  to 
the  importing  state  would,  in  fact,  be 
reduced  over  time.  Instead,  by  not 
signing  such  an  agreement  the  importing 
state  forces  the  affected  exporting  states 
to  reduce  their  exports  or  face  potential 
disapproval  of  its  CAP  and,  thus,  loss  of 
Superfund  monies.  The  result  might  be 
greater  amounts  of  Superfund  monies 
available  to  the  importing  states  that 
can  assure  capacity. 

Moreover,  the  failure  of  several  key 
states  to  execute  a  binding  agreement 
with  the  states  that  import  waste  to 
them  eventually  could  undermine  the 
effectuation  of  the  provision.  Most 
states,  even  net  importers,  export 
signiffcant  quantities  of  waste  to  other 
states.  If  only  a  few  importing  states 
refuse  to  sign  such  agreements,  it  could 
create  a  series  of  reactions  that  would 
be  difficult  to  sort  out.  (For  example,  in 
1986,  Illinois  received  68,587,000  gallons 
of  waste  from  42  states  and  sent 
21.590,000  gallons  of  waste  to  28  states). 

Finally,  coupled  with  the  above 
considerations  is  the  Agency's  belief 
that  barriers  to  interstate  waste 
shipments  also  can  undermine  the  intent 
of  SARA  104(k)(9)  by  forcing  states  to 
manage  all  waste  created  within  its 
borders,  even  when  it  is  uneconomical 
to  do  so.  Such  a  result  would  obviate  the 
efficiencies  of  a  national  market  for 
waste  management.  Yet,  by  requiring 
states  to  execute  explicit  "assurances" 
with  each  other,  many  states  with  small 
quantities  of  exports  could  be  forced  to 
create  unnecessary  management 
capacity  if  they  cannot  obtain 
agreements  with  importing  states.  The 
Agency  did  not  wish  to  sanction  a 


process  that  might  encourage  such  a 
response. 

The  Beneffts  of  Requiring  States  To 
"Sign  On"  to  a  Common  Process  That 
Assures  Capacity 

It  was  the  judgement  of  the  Agency 
that  it  was  essential  to  bring  all  states 
fully  into  the  program  in  a  progressive 
way.  The  option  chosen  is  to  require 
states  to  enter  into  a  process  that  results 
in  equitable  consideration  of  interstate 
issues.  The  agreement  fashioned  is  one 
that  places  all  states  under  a  common 
system;  the  Agency  believes  the 
common  principles  that  bind  all  states 
under  the  agreement  would  motivate  all 
to  sign.  This  is,  in  part,  because  the 
process  associated  with  the  agreement 
provides  a  fair  mechanism  for  raising, 
discussing,  analyzing,  resolving,  and 
adjudicating  interstate  disputes. 
However,  to  ensure  that  all  states  do 
sign,  the  Agency  requires  that  the 
agreement  be  executed  by  all  states 
exporting  waste  at  any  time  over  the  20- 
year  projection  horizon  of  the  CAP.  EPA 
considers  this  a  necessary  step  toward 
submitting  cm  approvable  CAP. 

While  the  agreement  set  forth  in  this 
Guidance  is  the  minimum  required 
agreement,  it  should  be  emphasized  that 
more  concrete  bilateral  or  multi-state 
agreements  are  encouraged  and  are  not 
precluded  under  this  process.  In  fact,  it 
is  hoped  that  the  process  wiU  facilitate 
states  to  engage  in  joint  planning  efforts 
which  may  eventually  lead  to  regional 
agreements. 

The  process  outlined  in  this  appendix 
constitutes  an  attempt  to  reconcile  all  of 
the  above-mentioned  practical  concerns. 
The  process  is  intended  to  result  in 
agreements  regarding  interstate 
movement  of  waste  that  are  nonbinding 
between  states,  but  satisfy  the  intent  of 
the  Section  104(k)(9).  The  consequence 
of  failing  to  enter  into  the  agreement  or 
failing  to  abide  by  the  process  is  that  a 
state  may  lose  funding  under  the 
Superfund  cooperative  agreements.  No 
state  can  enforce  the  agreements  other 
than  by  requesting  that  EPA  take  action. 
EPA's  role  will  be  to  perform  an  initial 
analysis  of  the  CAPs.  refine  the 
reasonableness  criteria  that  wrill  be  used 
to  assess  the  actions  of  significant 
exporting  states,  convene  a  forum  for 
airing  interstate  issues,  help  set  up 
informal  mechanisms  for  resolving 
disputes,  and,  finally,  act  on  petitions 
submitted  by  affected  states  where 
disputes  cannot  be  resolved  informally. 

While  EPA  plans  to  facilitate  the 
resolution  of  interstate  issues,  it  will  not 
micro-manage  the  disposition  of  waste 
or  prescribe  waste  management 
practices  in  individual  states.  Instead, 
EPA's  role  will  be  limited  to  determining 


whether  a  state  is  acting  in  accordance 
with  the  reasonableness  criteria  and,  if 
not  whether  the  CAP  should  be 
disapproved.  If  the  CAP  Is  not  approved. 
EPA  can  withhold  Superfund  monies  as 
appropriate.  EPA  also  plans  only  to 
facilitate  resolution  of  significant 
disputes,  when  large  quantities  of  waste 
are  being  exported  cmd  when  an 
exporting  state  is  not  meeting  the 
milestones  in  its  CAP  or  is  otherwise 
taking  action  that  encourages  exports  at 
the  expense  of  creating  additional 
capacity. 

The  only  actions  affecting  waste 
movement  and  disposition  that  EPA 
guidance  would  recognize  as  valid 
(pursuant  to  the  process)  are  narrowly 
targeted  actions  to  limit  imports  of 
hazardous  waste  when  the  importing 
state  is  in  serious  jeopardy  of  not 
adequately  assuring  capacify.  Such 
actions  may  be  considered  a  lawful 
exercise  of  police  power  authority  as 
reasonably  related  both  to  avoidance  of 
a  specific  harm  (the  potential  cutoff  of 
money  necessary  to  clean  up  toxic  sites) 
and  compliance  with  a  federal  statute. 
In  addition,  the  fact  that  such  limited, 
narrowly  targeted  actions  would  be 
taken  under  the  authority  of  a  federal 
statute,  as  implemented  by  a  federal 
agency,  lends  additional  legitimacy  to 
the  actions.  Such  actions,  as  outiined  in 
this  appendix,  would  be  permitted  only 
under  the  most  extreme  of 
circumstances  and  only  after  resolution 
mechanisms  have  been  implemented 
and  failed. 

Fulfilling  the  Intent  of  the  Law 

The  agency  believes  the  intent  if  not 
the  literal  mandate,  of  section  104(k)(9) 
would  be  satisfied  by  the  process 
chosen.  By  executing  the  agreement  of 
Chapter  I.  each  state  would 
acknowledge  the  status  quo  of  interstate 
waste  shipments  and  would  participate 
in  a  process  to  address  disputes  over 
access  to  capacity.  Thus,  the  agreement 
would  provide  the  assurances  that 
capacify  was  available  now  and  would 
be  available  in  the  future.  The  process  is 
one  that  is  effectuated  by  a  federal 
agency  pursuant  to  its  authority  to 
implement  SARA.  Thus,  the  agreements 
and  the  process  are  conceived  as  the 
implementing  mechanism  of  EPA  and  do 
not  constitute  binding  agreements  that 
rise  to  the  level  of  an  interstate  compact 

Finally,  this  process  may  provide  a 
more  effective  means  of  resolving 
interstate  issues  than  arise  under  RCRA 
and  the  requirement  in  RCRA  that  state 
programs  be  consistent  EPA's  recent 
experience  with  this  issue  shows  the 
difficulfy  of  entering  into  adjudication 
without  clearly  defined  criteria  and 
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without  an  attempt  to  first  discuss  the 
real  issues.  The  process  set  forth  therein 
attempts  to  fill  these  gaps  in  the  current 
RCRA  regulatory  scheme.  The  RCRA 
requires  a  regulatory  decision  without  a 
process  that  allows  full  exposition  of  the 
facts  relating  to  all  of  the  state's 
activities.  By  contrast,  the  process  set 
forth  in  this  guidance  anticipates  a 
regulatory  decision  only  as  a  last  resort. 
Prior  to  any  decision,  there  will  have 
been  a  review  and  discussion  of  the 
entire  state  program,  and  development 
of  specific  evidence  that  a  state  is  not 
issuing  permits  for  new  capacity  despite 
existing  markets  for  such  capacity,  and 
that  the  state's  action  is  specifically 
burdening  another  state. 

The  Process 

The  following  sections  illustrate 
implementation  of  the  process  over  a 
four-year  time  frame.  Most  of  the  key 
activities  will  begin  immediately  upon 
submissioa  of  the  initial  CAPs  and  will 
be  in-place  at  the  end  of  the  first  year. 
Many  of  the  resolution  efforts,  however, 
will  be  ongoing. 

Initial  Assurance  Plan — 1989 

The  initial  assurance  submission  will 
concentrate  on  each  state  supplying  the 
best  possible  information  on  its  current 
and  projected  waste  generation  and  how 
that  waste  will  be  served  by  the  current 
and  projected  management  capacity  of 
the  state.  In  estimating  their  waste 
flows,  states  will  be  allowed  to  hold 
imports  at  current  levels  and  continue  to 
export  waste  according  to  current 
patterns  if  these  assumptions  are 
reasonable.  States  will  be  required  to 
document  expected  exports  and  their 
disposition,  but  will  not  be  expected  to 
obtain  assurances  from  each  state. 

All  Governors  (or  their  designates) 
will  provide  with  their  initial  assurance 
submissions  a  signed  agreement  stating 
the  following: 

1.  The  government  of  the  state  is 
aware  of  the  status  quo  of  interstate 
waste  shipments; 

2.  In  accordance  with  other  state 
agreements,  the  government  of  the  state 
agrees  to  participate  in  the  planning, 
analysis,  and  dispute  resolution  process 
designed  to  address  interstate  transport 
and  disposal  of  hazardous  waste  as 
outlined  in  the  waste  capacity  assurance 
guidelines;  and 

3.  The  government  of  the  state  intends 
to  carry  out  the  activities  described  in 
the  assurance  plan,  which  will  include 
programs  and/or  milestones  relevant  to 
waste  minimization  and  management  of 
hazardous  waste. 

This  signed  agreement  from  the 
Governors,  agreeing  to  participate  in  the 
process  and  acknowledging  the  status 


quo  of  interstate  waste  movements,  will 
serve  as  the  interstate  agreement 
required  under  section  104(k)(9).  This 
process  referred  to  in  the  agreement  (as 
described  herein]  would  not  make  any 
affirmative  allowances  for  the  erection 
of  barriers  to  interstate  movement  of 
waste  until  at  least  four  years  after  the 
first  CAP  submittal,  and  then  only  if 
specific  conditions  or  criteria  are 
satisfied.  The  initial  agreement 
contained  in  this  first  assurance 
submittal  will  remain  in  effect  and  will 
be  required  as  a  condition  of  EPA 
acceptance  of  a  state's  capacity 
assurance  plan  (CAP)  with  regard  to 
interstate  capacity. 

Second  Year— 1990 

EPA  will  prepare  and  publish  an 
analysis  of  data  submitted  with  the 
initial  CAPs  from  each  state.  The 
analysis  will  highlight  interstate  waste 
flows.  EPA  will  then  pubHsh  for  notice 
and  comment  a  refinement  of  the 
reasonableness  criteria  set  forth  in  this 
Appendix.  The  refined  reasonableness 
criteria  will  include  guidelines  published 
by  the  agency  indicating  waste  stream 
volumes  sufficient  to  support 
development  and  operation  of  a  new 
commercial  management  facility  under 
acceptable  practices.  These  guidelines 
will  be  used  to  highlight  so-called  "high 
volume"  net  exports  that  could  subject  a 
state  to  further  review  under  this 
process.  By  themselves,  however,  the 
guidelines  would  not  be  used  to 
determine  violations  of  the 
reasonableness  criteria. 

A  forum  (or  forums)  will  be  convened 
under  the  auspices  of  EPA  to  discuss 
EPA's  analysis  and  any  interstate  issues 
which  arise  out  of  the  comparison  of 
waste  flows  against  the  reasonableness 
criteria.  This  forum  will  be  used  to 
examine  further  the  application  of  all  of 
the  reasonableness  criteria. 

It  is  anticipated  that  his  forum  will 
identify  certain  state  waste  streams  and 
corresponding  waste  management 
practices  which  should  be  subject  to 
further  examination.  Among  other 
outcomes,  regional  planning  efforts  will 
be  encouraged.  One  important  aspect  of 
the  reasonableness  criteria  is  that  a 
state's  waste  exports  and  waste 
management  practices  will  not  be 
deemed  unreasonable  if  they  are  subject 
to  regional  planning  efforts  or  interstate 
or  regional  agreements.  It  is  further 
anticipated  that  in  cases  for  which 
potential  violations  have  been 
identified,  the  affected  states  will 
conduct  further  examinations  and  will 
attempt  to  discuss  these  problems 
directly  with  the  exporting  states  in 
question.  EPA  also  may  conduct  further 


examination  of  the  most  potentially 
serious  problems. 

States  will  not  be  authorized  to 
rescind  the  initial  agreements  (in  the 
sense  that  EPA  would  not  use  the 
rescission  at  this  time  as  a  basis  for  a 
finding  that  state  CAPs  are 
unacceptable).  Instead,  as  a  result  of  the 
initial  forum,  EPA  may,  at  the  request  of 
affected  states,  require  certain  states  to 
take  appropriate  corrective  actions 
(where  there  are  clear  violations  of  the 
reasonableness  criteria)  or  provide 
reports  of  progress  in  meeting  the 
milestones  in  order  to  facilitate  analysis 
of  progress  over  the  coming  year. 

Third  Year— 1991 

In  the  third  year,  the  forum  will  be 
convened  for  a  second  time  to  consider 
actions  over  the  past  year  to  resolve 
interstate  issues.  This  meeting  will  occur 
after  the  1989  biennial  report  cycle  has 
been  completed.  Progress  in  meeting 
milestones  related  to  siting  and  waste 
minimization  and  otherwise  reducing 
exported  waste  volumes  will  be 
examined  for  those  states  identified  as 
violating  the  reasonableness  criteria. 
Informal  alternative  dispute  resolution 
mechanisms  will  be  implemented  under 
the  auspices  of  EPA  to  develop  discrete 
solutions  between  affected  states. 

If  the  interstate  issues  cannot  be 
resolved  by  agreements  worked  out 
between  the  affected  states  within  a 
specified  period  of  time,  EPA,  on  its 
own,  or  pursuant  to  a  petition  submitted 
by  an  affected  state,  will  determine 
whether  an  "offending"  state  is  failing  to 
comply  with  the  "reasonableness" 
criteria.  EPA's  determination  will  take 
into  account  the  "offending"  state's 
adherence  to  milestones  set  forth  in  the 
initial  capacity  assurance  plan.  If  EPA 
determines  that  the  "reasonableness" 
criteria  are  not  being  met,  it  will  issue 
such  a  determination  and  indicate  that  if 
the  "offending"  state  fails  to  take 
specified  actions  within  a  specified 
period  of  time,  EPA  will  deem  the  state's 
capacity  assurance  plan  to  be 
inadequate.  If  the  state  fails  to  come 
into  compliance,  EPA  will  deem  the 
capacity  assurance  plan  inadequate. 
This  finding  will  result  in  withholding  of 
Superfund  money  in  the  year  following 
its  failure  to  achieve  compliance. 

EPA's  determination  that  a  state's 
capacity  assurance  plan  is  not  adequate 
will  be  taken  after  notice  published  in 
the  Federal  Register  and  an  opportunity 
for  the  affected  state  to  submit 
comments.  The  final  determination  will 
be  published  in  the  Federal  Register  and 
will  constitute  final  agency  action, 
permitting  the  affected  state  to  seek 
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judicial  review  in  a  federal  district 
court 

Fourth  Year  and  Beyond 

If.  despite  EPA's  final  action  to 
disapprove  an  exporting  state's  capacity 
assurance  plan,  the  state  continues  to 
export  significant  quantities  of  waste  to 
an  "aggrieved"  state,  the  aggrieved  state 
may  find  it  necessary  to  control 
imported  waste  from  the  exporting  state. 
This  situation  will  arise  if  the  quantity 
of  wastes  exported  into  the  "aggrieved" 
state  significandy  and  adversely  affects 
the  abiUty  of  the  "aggrieved"  state  to 
assure  capacity  for  the  waste  generated 
within  its  borders.  If  this  can  be 
demonstrated,  the  "aggrieved"  state 
may  submit  a  revised  capacity 
assurance  plan  which  ccmtains  a 
restriction  on  the  amount  of  waste 
imported  from  the  exporting  state, 
implemented  through  legislation  or 
regulations.  Such  restrictions  will  only 
be  allowed  on  the  amount  of  waste 
specifically  found  to  threaten  the 
"aggrieved"  state's  capacity,  unless, 
otherwise  demonstrated,  this  amount 
will  be  defined  as  the  excess  of  that 
received  by  the  "aggrieved"  state  in 
1987  (as  described  in  the  1989  CAP  of 
that  state). 

EPA,  pursuant  to  this  guidance  and 
after  notice  and  comment,  will  approve 
the  capacity  assurance  plan  with  the 
restriction  on  imported  waste  if  the 
Agency  agrees  with  the  aggrieved  state's 
determination  that — without  the 
proposed  restriction  on  the  exporting 
state's  waste — the  importing  state's 
ability  to  assure  capacity  would  be 
seriously  jeopardized.  EPA  would  not 
find  such  action  to  be  inconsistent  with 
RCRA,  regardless  of  what  consistency 
criteria  may  be  developed  by  EPA. 

The  imprimatur  for  the  affected  state 
to  restrict  imports  from  a  particular 
exporting  state  comes  under  section 
104(k)(9],  as  implemented  by  the 
guidance  and  also  as  necessary  to 
assure  safe  and  effective  management 
capacity  for  the  state.  It  is  provided  only 
under  the  most  narrow  of  circumstances, 
and  only  as  a  last  resort.  The  state 
taking  action  must  demonstrate  to  EPA 
that  the  action  is  necessary  for  it  to 
demonstrate  adequate  capacity  to 
dispose  of  in-state  generated  wastes. 

"Reasonableness"  Criteria 

The  reasonableness  criteria  are 
intended  to  define  the  circumstances 
under  which  state  action  will  be  found 
to  be  inadequate  to  satisfy  EPA's 
capacity  assurance  guidance  with 
respect  to  out-of-state  capacity.  The 
criteria  are  intended  to  help  identify 
instances  in  which  a  state  might  be 
found  to  place  undue  reliance  on  out-of- 


state  waste  management  capacity  as  a 
substitute  for  creating  necessary  in-state 
capacity.  Such  criteria  are  not  intended 
to  penalize  state's  that  have  insufficient 
waste  volumes  to  support  a  commercial 
facility,  that  have  agreements  or 
planning  efforts  witi^  other  states  to 
support  such  waste  management 
patterns,  or  that  are  net  exporters  of 
waste  because  of  in-state  industry 
shiiMnents  to  captive  facilities  in  other 
states. 

Within  the  first  year  of  die  initial  CAP 
submission,  a  review  panel  of  state, 
federal,  industry,  and  other  interested 
parties  will  refine  the  definitions  and 
terms  of  the  so-called  "reasonableness" 
criteria.  The  reasonableness  criteria  will 
include,  but  not  be  limited  to,  the 
following  principles: 

1.  It  is  unreasonable  for  a  state  that 
needs  to  create  capacity  (as  defiined 
below)  to  fail  to  create  that  capacity  for 
whatever  reason. 

2.  A  state  will  be  deemed  to  need  to 
create  capacity  under  the  following 
condidons: 

a.  It  is  exporting  significant  quantities 
of  waste  (by  waste  stream]  in  excess  of 
that  being  imported  to  and  managed  by 
the  state  for  treatment  or  disposal,  or  it 
is  otherwise  exporting  quantities  that 
adversely  affect  another  state's  CAP; 

b.  It  is  economically  feasible  to  create 
and  maintain  a  commercial  or  public 
facility  (including  optimum  use  of 
mobile  incineration  technology]  to 
dispose  or  treat  the  waste  in  question; 
and. 

c.  it  is  unable  to  demonstrate  that: 

i.  It  has  entered  into  any  multi-state  or 
regional  planning  efforts  that  allow  it  to 
maintain  its  level  of  exports; 

ii.  Its  failure  to  reduce  its  waste 
exports  is  caused  by  special 
environmental,  health,  or  safety 
conditions  significantly  more  serious 
than  those  existing  in  other  states;  and 

iii.  It  has  procedures  in  place  that  are 
likely  to  create  capacity  within  a 
specified  period  of  time. 

3.  "Creating  capacity"  means: 

a.  Reduction  of  waste  generated  in- 
state through  waste  minimization 
programs: 

b.  Use  of  out-of-state  facilities 
pursuant  to  interstate  or  regional 
agreements  or  planning  efforts;  or 

c  Construction  of  new  or  expanded 
waste  treatment  or  disposal  facilities. 

4.  For  those  states  that  export  (in  net 
terms]  significant  quantities  of  waste,  it 
shall  be  considered  unreasonable  if  the 
State  has  incentives  in  place  to 
encourage  in-State  generators  to  export 
waste. 


ALTERNATIVE  RECOMMENDATIONS 
ON  DRAFT  STATE  HAZARDOUS 
WASTE  CAPACITY  ASSURANCE 
GUIDANCE 

Chapter  I — Introduction  and  Overview 
of  the  Capacity  Assurance  Process 

This  document  provides  guidance  to 
State  officials  on  how  to  prepare  a  State 
Capacity  Assurance  Plan  (CAP).  The 
CAP  provides  the  documentation 
necessary  to  provide  the  assurances 
required  by  Section  104(c)(9)  <tf  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA).  as  amended  (Pub.  L  96- 
510).  This  section  requires  each  State  to 
assure  the  Administrator  that  adequate 
capacity  will  exist  to  manage  the 
hazardous  waste  created  in  the  State 
over  the  next  twenty  years  (see  box 
below).  A  State's  failure  to  submit  an 
approved  CAP  by  the  October  1989 
deadline  will  prohibit  the  State  from 
receiving  Superfund  money  for  remedial 
actions  until  such  time  an  assurance  is 
approved  by  EPA.  The  availability  of 
funds  for  emergency  removal  actions  is 
not  affected  by  this  requirement 

"Siting. — ^Effective  3  years  after 
enactment  of  the  Superfund 
Amendments  and  the  Reauthorization 
Act  of  1986,  the  President  shall  not 
provide  any  remedial  actions  pursuant 
to  this  section  unless  the  State  in  which 
the  release  occurs  first  enters  into  a 
contract  or  cooperative  agreement  with 
the  President  providing  assurances 
deemed  adequate  by  the  President  that 
the  State  will  assure  the  availability  of 
hazardous  waste  treatment  or  disposal 
facilities  which — 

(A)  Have  adequate  capacity  for  the 
destruction,  treatment  or  secure 
disposition  of  all  hazardous  wastes  that 
are  reasonably  expected  to  be  generated 
with  die  State  during  the  20-year  period 
following  the  date  of  such  contract  or 
cooperative  agreement  and  to  be 
disposed  of,  treated,  or  destroyed, 

(B]  Are  within  the  State  or  outside  the 
State  in  accordance  with  an  interstate 
agreement  or  regional  agreement  or 
authority, 

(C)  Are  acceptable  to  the  President, 
and 

(D]  Are  in  compliance  with  the 
requirements  of  subtitle  C  of  the  Solid 
Waste  Disposal  Act." 

— Section  104(k]  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  amending  Section  104(c)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (commonly  known  as  the 
"Superfimd").  40  U.S.C.  9604(c](9]. 
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Legislative  Background  on  CERCLA 
Section  104(c)(9) 

The  Congress  added  these 
requirements  to  CERCLA  through  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
The  purpose  of  this  provision  was 
straightforward:  Superfund  money 
should  not  be  spent  in  States  that  are 
taking  insufficient  steps  to  avoid  the 
creation  of  future  Superfund  sites.  The 
Congress  recognized  that  a  safe  and 
rational  hazardous  waste  management 
program  for  the  nation  depended  in  part 
of  the  creation  of  new  facilities 
employing  the  most  advanced 
technologies.  While  many  States 
enacted  or  planned  to  enact  siting 
legislation.  Congress  concluded  that 
few.  if  any,  were  developing  policies 
and  siting  programs  that  would  assure 
continued  facility  capacity  in  the  long 
term. 

Congress  stressed  that  a  successful 
State  siting  program  should  recognize 
three  key  principles.  First  the  program 
should  require  a  complete  technical 
analysis  of  all  proposed  sites  prior  to 
their  selection.  Second,  site  selection 
must  be  accompanied  by  full  public 
participation.  Third,  the  process  of  site 
selection  should  find  a  way  to  transcend 
blanket  local  vetoes.  The  Congress 
further  stressed,  however,  that  merely 
having  such  programs  in  place  would 
not  satisfy  the  requirements  of  this 
section.  Each  State  must  provide 
assurances  that  their  legislative  program 
can  woric  and  will  be  used.  The  siting 
process  may  differ  between  States,  but 
each  program  should  make  the  best  use 
of  existing  facilities  in  the  short  term 
and  assure  continued  facility  capacity  in 
the  long  term. 

FinaUy,  Congress  did  not  envision  that 
every  State  would  need  to  develop 
redundant  or  unneeded  capacity.  A  site 
in  every  State  is  not  required.  In  some 
cases,  multi-State  efforts  may  be 
appropriate,  requiring  some  assurance 
that  access  exists  to  out-of-State 
facilities.  Such  access  is  to  be  assured 
through  "an  interstate  agreement  or 
regional  agreement  or  authority." 

In  passing  this  statute,  Congress  did 
not  explicitly  address  what  should 
constitute  a  State  assurance  to  EPA. 
Much  was  left  to  interpretation. 
Moreover,  the  nature  of  the  data 
available,  the  interstate  market,  and 
methods  to  predict  future  waste 
generation  demand  a  flexible  approach 
in  interpreting  and  implementing  this 
requirement. 

In  EPA's  view,  the  CAP  should  serve  a 
twofold  purpose.  First,  it  should 
effectively  demonstrate  to  the  Agency 
that  each  State  is  taking  measurer  to 


ensure  that  the  hazadous  waste  created 
within  its  borders  is  and  will  be 
effectively  managed.  Second,  the  CAP 
should  serve  as  a  document  to  educate 
and  inform  the  public  on  the  State's 
strategy  for  managing  the  hazardous 
waste  generated  by  its  industry  and 
other  sources. 

EPA  and  State  Responsibilities  in 
Implementing  the  CERCLA  104(C)(9) 
Requirements 

The  Agency  is  responsible  for 
developing  a  procedure  for 
implementing  the  requirements  of 
CERCLA  Section  104(c)(9).  The 
Administrator  plans  to  carry  out  this 
process  through  three  major  efforts:  (1) 
Publish  guidance  explaining  how  to 
prepare  a  State  Waste  Capacity 
Assurance  Plan  (CAP)  for  submission  to 
EPA;  (2)  provide  technical  assistance 
and  limited  financial  resources  to  the 
States;  and  (3)  review  and  approve  the 
State  submissions.  States,  for  their  part, 
are  responsible  for  full  and  accurate 
submissions.  In  evaluating  submissions, 
EPA  intends  to  return  to  the  States  any 
which  include  volume  estimates  which 
are  inconsistent  with  other  States  with 
whom  they  have  import/export 
relationships.  In  this  process,  EPA  will 
certainly  apply  a  rule  of  reason:  since 
many  States  will  have  reciprocal 
relationships  with  a  number  of  other 
States,  EPA  generally,  will  confine  its 
examination  for  consistent  estimates  to 
the  top  five  volume  import  and  export 
States  for  each  submission. 

Because  of  the  many  complex  issues 
involved,  EPA  sought  the  advice  of  State 
officials,  industry,  private  citizens,  and 
public  interest  groups  as  part  of 
developing  this  guidance  package.  The 
reconunendations  contained  in  this 
document  reflect  the  views  of  these 
affected  parties  and  specifically  address 
the  following  problem  areas: 

•  Data  used  throughout  the  States 
varies  in  uniformity.  To  help  States 
convert  their  data  to  a  uniform  and 
consistent  format  for  reporting  purposes, 
EPA  will  provide  technical  assistance 
for  States  that  use  the  New  Biennial 
Report  System,  the  Old  Biennial  Report 
System,  or  equivalent  data  from  State 
reports  or  manifest  data. 

•  Waste  projections  techniques  are 
uncertain  and  under  development.  To 
accommodate  the  different  approaches 
available  to  project  waste  generation, 
the  guidance  permits  States  to  develop 
their  own  procedures  as  long  as  they 
meet  general  criteria. 

•  Waste  minimization  is  a  valuable 
waste  management  tool  but  its  results 
are  difficult  to  predict.  To  encourage 
States  to  develop  waste  minimization 
programs,  the  assurance  process  grants 


maximum  flexibility  to  States  in 
calculating  the  effects  of  such  programs 
on  the  demand  for  future  management 
capacity. 

•  The  current  waste  management 
market  is  multi-State,  and  privafely-run 
for  the  most  part.  To  allow  States  to 
effectively  assure  the  availability  of 
capacity  in  other  States  without 
executing  complicated  interstate 
agreements,  the  guidance  requires 
States  to  resolve  interstate  waste 
management  issues. 

Evaluation  Criteria  To  Be  Used  by  EPA 

To  comply  with  CERCLA  Section 
104(c)(9),  each  State  must  complete  the 
reporting  requirements  outlined  in  this 
guidance  document.  The  CAP  submitted 
by  the  State  will  not  be  approved  unless 
it  meets  the  following  criteria: 

1.  The  State  must  submit  complete 
and  accxirate  information  showing 
current  generation,  waste  management 
capacity,  imports,  and  exports. 

(a)  Full  and  accurate  submissions 
shall  constitute  those  in  which  a  State 
demonstrates  its  ability  to  coordinate 
with  import  and  export  partners  in 
developing  consistent  estimates  of 
waste  volumes;  as  noted  above,  EPA 
will  retiuTi  to  the  States  for  review 
submissions  containing  inconsistencies, 
particularly  those  involving  large  waste 
volumes. 

2.  The  State  must  show  that  its 
projection  of  waste  generation  and 
demand  capacity: 

(a)  Is  based  on  existing  or  o^icial 
projections  of  State  economic  activity  or 
are  otherwise  justified  by  the  State: 

(b)  Accounts  for  major  waste 
producing  industries  and  takes  into 
account  the  range  of  possible  changes  in 
the  economic  behavior  of  these 
industries; 

(c)  Accounts  for  one-time  only  wastes 
(e.g..  CERCLA  or  RCRA  remedial 
corrective  actions);  and 

(d)  Incorporates  effects  of  waste 
minimization  as  outlined  in  the  State's 
plan. 

3.  For  States  that  rely  on  waste 
minimization  to  reduce  the  demand  for 
capacity,  the  State  must  demonstrate 
that: 

(a)  The  estimated  reductions  in 
wastes  are  based  on  a  sound  technical 
analysis,  such  as  surveys  of  specific 
industries  and  engineering  analysis  of 
potential  reductions; 

(b)  The  resources  committed  to 
implementing  the  waste  minimization 
strategy  are  consistent  with  the  plan  set 
forth  by  the  State;  and. 

(c)  The  milestones  for  projected 
accomplishments  in  waste  minimization 
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are  reasonable  and  there  is  a  plan  for 
action  if  the  milestones  are  not  met 

4.  States  must  exeoite  the  interstate 
agreement  set  forth  in  Chapter  D  if  they 
plan  to  use  management  capacity  in 
other  States  at  any  time  over  the  20-year 
"assurance"  timeframe. 

5.  For  States  showing  capacity 
shortfalls  in  its  projections,  the  State 
must  meet  the  following  requirements: 

(a)  It  must  submit  a  plan  and 
milestones  for  creating  additional 
capacity  inside  the  State  or  otherwise 
show  how  capacity  needs  will  be 
addressed  through  interstate  or  regional 
planning  efforts: 

(b)  If  additional  capacity  is  to  be 
created  intide  the  State,  the  CAP  must 
show  that  State  and  local  laws, 
regolations,  practices,  and  policies  will 
not  hindw  the  development  of 
additional  capacity,  when  needed,  and 
are  consistent  with  the  proposed  plan 
submitted  under  (a)  above.  Laws, 
regulatioas,  polic^ea,  and  practices  that 
may  be  found  to  lander  development  of 
additional  capacity  indnde,  but  are  not 
limited  to  tfae  foliowing: 

(i)  Local  preemptioo  powers  not  based 
on  envitoimwnt  health,  or  safety 
concerns  widi  no  ability  for  the  State  to 
appeal  or  rectify  local  decisions: 

(ii)  Abeenoe  of  a  siting  procedure  with 
clearly  defined  steps,  tiwliiding 
opportunity  for  public  review  and 
comment,  and  clear  time  periods 
between  penait  review,  comment,  and 
approval/denial; 

(iii)  Discriminatory  roles  such  as 
limits  on  faciUty  size,  types  of  waste 
allowed  based  on  origin  of  waste,  and 
PL  jhibition  of  waste  bicilities  not  based 
on  environmental,  health,  or  safety 
considerations;  and 

(iv)  A  demonstrated  history  of  faUed 
efforts  to  create  additional  capacity  in 
the  presence  of  sufficient  demand  for 
that  capacity. 

(c)  For  States  that  plan  to  rely  upon 
capacity  outside  the  State  to  address  the 
projected  shortfall,  the  CAP  must  show 
that  such  reliance  does  not  conflict  with 
the  plans  of  the  State  receiving  the 
waste. 

EPA  expects  the  States  to  prepare  and 
submit  an  assurance  to  the 
Administrator  no  later  than  October  17, 
1989.  EPA  plans  to  request  revised 
assurances  every  two  years,  in  concert 
with  the  biennial  report  already  required 
of  TSD  facihties.  Thus,  the  first 
reassurance  will  be  required  in  October 
of  1991.  Each  time  a  State  enters  into  a 
cooperative  agreement  with  EPA  to 
obligate  Superfund  monies,  the  State 
must  certify  that  their  current  assurance 
represents  current  policy  to  the  best  of 
their  understanding.  EPA  will  establish 
a  standard  certification  paragraph  on 


compliance  with  CQICLA  section 
104(c)(9),  in  compliance  with  RCRA 
Subrtide  C,  which  will  appear  on  all 
CERCLA  coop«ntive  a9*eements  for 
remedial  action  funding. 

Interstate  Dialogue  and  Coordination 

EPA  recognizes  that  many  States 
presently  depend  to  some  extent  on 
hazardous  waste  treatment  and/or 
disposal  capacity  in  other  States.  In 
order  to  meet  the  CERCLA  section 
104(c)(9)  requirements  for  an  acceptable 
capacity  assurance,  waste  exported  by 
one  State  for  treatment  and/or  final 
disposition  in  another  State  must  be 
acknowledged  and  documented  by  die 
"importing"  State  in  its  own  capacity 
assurance  fian  (CAP).  Therefore.  States 
which  either  export  or  import  sig^cant 
amounts  of  vraste  to  or  from  another 
State  (or  States),  are  advised  to  begin 
dialogoe  and  Information  exchange 
relative  to  these  issues  well  in  advance 
of  the  October  19, 1989  deadline  for 
subndssion  of  theu  CAPs  to  EPA.  Such 
exdianges  should  include  information 
on  both  present  and  projected  imports 
and/or  exports  between  States 
reasonaUy  anticipated  through  the  20- 
year  period  requirement  under  CERCLA 
section  104(c)(9).  Consideration  should 
be  given  to  the  compatibility  of  eadi 
State's  projection  methodology,  as  well 
as  any  projected  waste  minimization 
and/or  source  reduction.  Agreement  and 
acceptance  of  the  data  and  projections 
may  require  substantial  negotiations 
among  Importing  exporting  States.  It 
shoidd  be  noted  that  after  the  October 
17, 1989  statutory  deadline  failure  of  an 
exporting  State  to  obtain  such  an 
agreement  will  result  in  the  loss  of 
remedial  action  funding  for  the 
exporting  State  unless  the  State  can 
successfully  conclude  an  equivalent 
interstate  agreement  with  another  State 
with  demonstrated  capacity  sufHcient  to 
manage  the  exporters  needs. 

Reasonable  Levels  of  Exports 

In  order  to  promote  interstate 
dialogue,  EPA  suggests  that  States  use 
the  following  criteria  as  a  starting  point 
for  determining  what  constitutes  a 
"reasonable"  level  of  exports: 

1.  It  is  unreasonable  for  a  State  that 
needs  to  create  capacity  (as  deffned 
below)  to  fail  to  create  that  capacity  for 
whatever  reason. 

2.  A  State  will  be  deemed  as  needing 
to  create  capacity  under  the  following 
conditions: 

(a)  It  is  exporting  significant 
quantities  of  waste  (by  waste  stream]  in 
excess  of  that  being  imported  to  or 
managed  by  the  State  for  treatment  or 
disposal  or  it  is  otherwise  exporting 


quantities  which  adversely  affect 
another  State's  CAP;  and 

(b)  It  is  economically  feasible  to 
create  and  maintain  a  commercial  or 
public  facility  (including  optimum  use  of 
mobile  incineratifm  technology)  to 
dispose  of  or  treat  the  waste  in  question, 
and; 

(c)  The  State  is  unable  to  demonstrate 
that: 

(i)  It  has  entered  into  any  multi-State 
or  regional  planning  effort  which  allow 
it  to  maintain  its  level  of  exports;  or. 

(ii)  Its  failure  to  reduce  its  waste 
exports  is  caused  by  special 
environmental  heahh.  or  safety 
considerations  aignificandy  more 
serious  than  those  existing  in  other 
States;  or, 

(iii)  It  has  procedures  in  place  that  are 
likely  to  create  capacity  within  a 
specified  period  x^  time. 

3.  "Creating  capacity"  means: 

(a)  Reduction  di  waste  generated  in- 
State  through  waste  minimization 
prograna; 

(b)  Use  of  oat-of-State  facilities 
pursuant  to  interstate  or  regional 
agreements  or  {danning  efforts;  or 

(c)  Coostmction  of  new  m  expanded 
waste  treatment  or  disposal  facilities. 

4.  For  those  States  that  export  (in  net 
terms)  significant  quantities  of  waste,  it 
shall  be  considered  unreasonable  if  the 
State  has  incentives  in  place  to 
encourage  in-Stete  generators  to  export 
waste. 

EPA  Administrative  Assistance 

EPA.  through  the  Regional  offices,  will 
provide  adnintstrative  assistance  to 
assist  Stetes  in  these  dialogues  to 
faciUtete  timely  assurance*.  Such 
assistance  will  include  convening  of 
interstate  aiui  regional  workgroups, 
regional  import/export  date  access  and 
manipulation  and  facilitation  services. 
Tliis  support  is  already  available  in 
several  Regions  (specifically  IV  and  X) 
and  should  be  funded  in  other  Regions 
by  the  end  of  this  fiscal  year.  In 
addition,  assistance  is  expected  to  be 
avdilable  to  western  States  through  an 
EPA  grant  to  the  Western  Governors' 
Association.  Several  State  pilot  projects 
are  also  in  progress,  the  resulte  of  which 
will  be  made  available  to  all  States  to 
aid  in  completing  their  assurances. 

Chapter  n — ^Basic  Instructions  for 
Completing  tfae  Stete  Capacity 
Assurance  Flan 

This  chapter  provides  States  with  the 
basic  instructions  needed  to  complete 
their  Capacity  Assurance  Plan  (CAP)  in 
accordance  with  this  guidance 
document  Each  chapter  in  the  guidance 
provides  specific  instructions  for 
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reporting  information  to  EPA.  This 
chapter  outlines  the  format  of  the  CAP, 
directions  for  completing  the  interstate 
agreement,  technical  assistance 
provided  by  EPA  to  complete  portions  of 
the  CAP.  and  instructions  for 
transmitting  the  State's  final  CAP  to 
EPA. 

Capacity  Assurance  Plan  Format 

The  State  should  submit  its  CAP  to 
EPA  as  a  single  document  consisting  of 
Tive  Parts,  based  on  the  information 
required  in  the  guidance  document: 

•  Part  1  should  contain  the  results  of 
Chapter  ni  of  the  guidance  document, 
which  requests  information  on  current 
generation,  management  capacity, 
imports  and  exports.  This  chapter  asks 
each  State  to  demonstrate  an 
understanding  of  its  current  hazardous 
waste  generation,  treatment  and 
disposal  system,  and  provides  a  format 
for  all  States  to  manipulate  their  data 
internally  and  report  key  information  to 
EPA. 

•  Part  2  should  incorporate  the  results 
of  Chapter  IV  of  the  Guidance  Document 
concerning  State  waste  minimization 
plans.  This  Part  will  provide  information 
on  each  State's  use  of  waste 
minimization  in  the  capacity  assurance 
process.  States  that  plan  to  use  waste 
minimization  to  help  them  assure  the 
availability  of  adequate  management 
capacity  must  supply  more  detailed 
dociunentation  on  their  on-going  and 
planned  efforts. 

•  Part  3  should  incorporate  the  results 
of  Chapter  V  of  the  Guidance  Document, 
which  requires  States  to  project 
hazardous  waste  generation  and  the 
demand  for  management  capacity.  This 
chapter  also  requires  States  to  estimate 
the  amount  of  capacity  needed  in  the 
State  over  the  next  20  years. 

•  Part  4  should  incorporate  the  results 
of  Chapter  VI  of  the  Guidance 
Document  which  covers  State  laws  and 
procedures  for  creating  management 
capacity  within  the  State.  All  States 
showing  a  shortfall  in  management 
capacity  in  Part  3  must  describe  their 
plans  for  addressing  this  shortfall  in  this 
Part. 

The  Interstate  Agreement 

Section  104(c)(9)  of  CERCLA  requires 
States  to  assure  the  availability  of 
adequate  waste  treatment  or  disposal 
facilities  which  "are  within  the  State  or 
outside  the  State  in  accordance  with  an 
interstate  agreement  or  regional 
agreement  or  authority."  EPA  has 
determined  that  this  interstate 
agreement  must  acknowledge  current  as 
well  as  projected  hazardous  waste 
imports  and  exports  and  their  treatment 
and/or  disposal  disposition.  It  is 


expected  that  the  governor  or  his/her 
designee  will  recognize  the  present 
waste  handling  practices  in  their  State 
as  outlined  in  their  capacity  assurance 
plan  as  developed  in  accordance  with 
these  documents.  To  the  extent  that 
those  waste  handling  practices  involve 
treatment  and/or  disposal  in  another 
State,  the  CERCLA  section  104(c)(9] 
assurance  can  be  made  by  the  exporting 
State  only  if  the  importing  State  accepts 
the  fact  of  that  treatment  and/or 
disposal  within  its  capacity  assurance 
plan. 

States  can  fulfill  the  requirements  of 
CERCLA  section  104(c)(9)  with  regard  to 
out-of-State  capacity  by  executing  an 
interstate  agreement  as  provided  on 
pages  II-3,  4,  and  5  of  this  chapter.  Two 
types  of  interstate  agreements  are 
suggested.  Once,  a  generic  agreement, 
can  be  completed  where  there  has  been 
adequate  dialogue  between  importing 
and  exporting  States  and  importing 
State's  capacity  assurance  plan 
adequately  describes  its  hazardous 
waste  management  system  including 
treatment/disposal  of  the  exporting 
States  wastes.  EPA  encourages  all 
States  to  negotiate  generic  agreements 
using  criteria  such  as  that  recommended 
in  Chapter  1  for  determining  reasonable 
levels  of  exports. 

Certain  groups  of  States  may  want  to 
reach  agreements  that  go  beyond  the 
language  suggested  by  the  generic 
agreement.  These  groups  of  States  are 
encouraged  to  develop  separate 
addenda  or  other  separate  agreements 
in  addition  to  the  generic  interstate 
agreement  that  satisfy  their  regional 
concerns. 

In  some  instances,  an  exporting  State 
may  be  unable  to  obtain  or  negotiate  a 
generic  agreement.  In  this  case  the  State 
should  negotiate  separate  "one-on-one" 
agreements  with  States  that  have 
adequate  excess  capacity.  A  model 
"one-on-one"  agreement  is  provided  for 
this  purpose. 

Generic  Interstate  Agreement 

Pursuant  to  the  requirements  of  the 
section  104(c)(9)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  and  the 
State  Hazardous  Waste  Capacity 
Assurance  Guidance  issued  by  the  U.S. 
Environmental  Protection  Agency 
pursuant  thereto;  and 

In  recognition  of  the  fact  that  this 
State  is  both  an  importer  and  exporter  of 
hazardous  waste;  and 

In  accordance  with  similar 
agreements  on  behalf  of  other  State 
governments  respecting  interstate 
transport  and  disposal  of  hazardous 
waste: 


The  State  of - 


hereby 


agrees  as  follows: 

1.  The  government  of  this  State 
acknowledges  the  waste  management 
practices  for  the  hazardous  waste 
generated  within  this  State  as  well  as 
those  hazardous  wastes  which  are 
imported  into  this  State  as  outlined  in 
our  documentation  to  the  CERCLA 
104(c)(9)  assurance,  and 

2.  The  government  of  this  State 
intends  to  carry  out  the  activities 
described  in  the  State's  Capacity 
Assurance  Plan,  which  will  include 
programs  and/or  milestones  relevant  to 
waste  minimization  and  the 
management  of  hazardous  waste. 

Nothing  in  this  Agreement  shall  be 
construed  to  affect  the  existing 
obligation  of  the  States  in  a  manner  that 
would  subject  this  Agreement  to  the 
purview  of  Clause  3,  Section  10,  Article  I 
of  the  United  States  Constitution. 

Governor  or  Designee 

Interstate  Agreement  Between  the 
States  of  (A)  and  (B) 

Whereas  hazardous  wastes  are 
articles  in  interstate  commerce;  and 

Whereas  the  United  States  Congress 
enacted  Section  104(c)(9)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (hereinafter  referred  to  as 
"CERCLA").  42  U.S.C.  section  9604(c)(9); 
and 

Whereas  section  104(c)(9)  of  CERCLA 
requires,  for  remedial  actions  to  be 
provided  after  October  of  1989,  that 
States  enter  into  contacts  or  cooperative 
agreements  that  provide  assurances  that 
adequate  capacity  exists  for  the 
destruction,  treatment,  or  secure 
disposition  of  hazardous  wastes  that  are 
generated  within  the  State  for  twenty 
years  following  contracts  or  cooperative 
agreements  for  the  revision  of  such 
actions;  and 

Whereas  section  104(c)(9)(B)  of 
CERCLA  requires  that  such  assurances 
reflect  the  availability  of  hazardous 
waste  treatment  or  disposal  facilities 
within  the  State  or  outside  the  State  in 
accordance  with  an  interstate 
agreement  or  Regional  agreement  or 
authority;  and 

Whereas  the  United  States 
Environmental  Protection  Agency 
(hereinafter  referred  to  as  "EPA")  has 
been  delegated  authority  to  administer 
section  104(c)(9)  by  the  President  of  the 
United  States;  and 

Whereas  the  States  of  (A)  and  (B) 
have  prepared  plans  for  submission  to 
EPA  (hereinafter  referred  to  as 
"104(c)(9]  State  Hazardous  Waste 
Capacity  Assurance  Plans");  and 
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Whereas  bazardous  wastes  are 
transported  between  the  States  of  (A) 
and  (B). 

Be  It  Therefore  Resolved  and  Agreed 

1.  The  State  of  (A),  having  evaluated 
the  104(cK9)  State  Hazardous  Waste 
Capacity  Assurance  Plan  of  the  State  of 
(B)  finds  no  factual  or  legal  obstacle  to 
accessing  and  utilizing  that  capacity 
within  the  State  of  (A)  described  in  the 
104(c)(9)  State  Hazardous  Waste 
Capacity  Assurance  Plan  of  the  State  of 
(B). 

2.  The  State  of  (B).  having  evaluated 
the  104(c)(9)  State  Hazardous  Waste 
Capacity  Assurance  Plan  of  the  State  of 
(A)  finds  no  factual  or  legal  obstacle  to 
accessing  and  utilizing  that  capacity 
within  the  State  of  (B)  described  in  the 
104(c)(9)  State  Hazardous  Waste 
Capacity  Assurance  Plan  of  the  State  of 
(A). 

Signed  that  —  day  of ,  1989 

Governor  or  Authorized  Person* 
State  of  (A) 

Governor  or  Authorized  Person* 
State  of  (B) 

Technical  Assistance  Available  From 
EPA 

EPA  recognizes  an  adequate  CAP 
includes  a  thorough  understanding  of 
current  generation,  management 
capacity,  waste  imports,  and  waste 
exports.  This  is  the  critical  information 
required  in  Chapter  IH  (Part  1  or  the 
CAP)  and  used  in  all  subsequent 
calculations  concerning  future  waste 
management  practices.  EPA  realizes 
that  developing  this  information  may  be 
difficult  for  some  States  because  of 
differences  in  data  collection  and 
management  systems.  To  help  States 
complete  Chapter  HI  of  the  Guidance 
Document  and  to  ensure  that  all  States 
assemble  data  into  the  same  format  for 
the  CAP,  EPA  has  provided  three  forms 
of  technical  assistance.  This  assistance 
is  located  in  a  Technical  Reference 
Manual  which  will  be  issued  by  EPA  in 
October,  1968. 

The  Technical  Reference  Manual  will 
cover  the  following  major  topics: 

1.  Optional  conversion  methodologies 
will  be  detailed  to  allow  the  more  than 
700  RCRA  waste  codes  to  be  aggregated 
uito  17  common  reporting  categories 
used  in  the  CAP.  lliese  conversion 
methodologies  will  allow  States  using 
the  New  Biennial  Report,  the  Old 
Biennial  Report  (including  comparable 
data  obtained  from  State  reports  and 


'  (AttlhonMd  Ptnon  meana  ■  penon  authorized 
under  the  law  ef  that  Stale  to  eipi  thia  agieemaBt  on 
behalf  of  that  SUIe). 


manifesto),  and  the  California  UCD 
codes  to  convert  their  waste  data  into  17 
commoo  categories. 

2.  An  optional  default  methodology 
will  be  described  to  allow  States  to 
assign  the  17  waste  categories  to  the  15 
waste  nanegement  categories  used  in 
the  CAP.  This  d^ult  methodology  will 
be  based  on  current  waste  management 
practices;  States  will  be  free  to  choose 
different  alternatives  and  must  adjust 
the  default  methodology  for  when  used 
to  project  future  practices. 

3.  A  procedure  will  be  described  for 
converting  EPA-supplied  data  on  waste 
management  capacity  in  your  State  (by 
facility  ID  nimtber)  to  the  14  waste 
management  categories  of  the  CAP.  The 
facility-by-facility  information  will  be 
supplied  under  separate  cover  and  will 
include  information  on  facility  status 
(on-site,  commercial,  or  captive)  and 
capacity  (currently  used,  currently 
available,  and  future  plans).  States  will 
be  required  to  review,  correct  and 
assemble  this  information  for  reporting 
their  capacity  needs. 

Finally,  EPA  will  be  developing 
computer-based  programs  to  facilitate 
the  calculations  described  in  the 
Technical  Reference  Manual  and  will  be 
made  available  in  the  fall  of  1988. 

Additional  technical  assistance  can 
be  obtained  by  using  the  EPA  Hotline, 
which  is  available  during  the  hours  of 
8:00  a.m.  and  4:30  p.m.  Eastern  Standard 
Time,  Monday  through  Friday.  In 
addition,  the  EPA  Regional  Office 
serving  your  States  has  assigned  several 
individuals  to  answer  questions.  Please 
consult  the  Technical  Reference  Manual 
for  more  details,  including  a  list  of 
individuals  and  phone  numbers. 

Transmittal  of  Capacity  Assurance  Plan 
to  EPA 

By  Executive  Order  #12580.  the 
President  has  delegated  approval  of  the 
CIRCLA  section  104(c)(9)  assurances  to 
the  Administrator  of  the  U.S. 
Environmental  Protection  Agency.  Using 
the  evaluation  criteria  discussed  in 
Chapter  1  as  a  basis,  EPA  regional  and 
headquartws  personnel  will  evaluate 
the  Capacity  Assurance  Hans  in  making 
a  recommendation  for  final  agency 
dedsicm. 

It  is  expected  diet  the  Governor  of 
each  State  will  transmit  ita  State's 
Capacity  Assurance  Plan  and  Interstate 
Agreement  to  the  EPA  Administrator. 
These  docomenta  should  be  transmitted 
to  EPA  on  or  before  October  17, 19ea  A 
suggested  transmittal  letter  for  States  to 
use  in  transraittiog  their  Capacity 
Assurance  Plan  is  shown  on  Page  II-8. 

Five  oopies  of  CAP  should  be  sent  to: 


Washington,  DC  20460 
Attn: 


U.S.  Eaviromnental  Protectioa  Agency 
401  M  Street  SW. 


Sample  Letter  to  Transmit  CERCLA 
section  104(cX9)  Capacity  Assurance 
Plan 

Dear  Administrator 

SecUon  104(c)(g)  of  the 
Comprehensive  Environmental 
Response,  Comprehensive,  and  Liability 
Act  (CERCLA)  requires  States  to  assure 
you  that  they  have  sufficient  hazardous 
waste  treatment  and  disposal  capacity 
to  take  care  of  all  wastes  expected  to  be 
generated  within  their  borders  for  the 
next  twenty  years. 

On  the  basis  of  the  Capacity 
Assurance  Plan  that  I  am  providing  you 
today,  I  can  assure  you  that  my 
administration  has  in  place  a 
comprehensive  hazardous  waste 
management  system.  The  attached 
planning  document  will  show  you  that: 

•  This  State  understands  its 
hazardous  waste  system  and 
interdependence  with  other  States. 

•  This  State  has  significant  in-State 
waste  management  capability  and/or 
processes  in  place  to  acquire  same. 

•  This  State  has  a  viable  waste 
minimization  program. 

•  This  State  has  not  erected  an 
legislative  barriers  that  materially  affect 
our  ability  to  manage  hazardous  waste. 

•  This  State  has  coordinated  and 
cooperated  with  other  States  to  Hnd 
treatment  and  disposal  capacity  for  our 
exported  wastes. 

Since  this  state  relies  on  out-of-State 
treatment  and  di^Msal  capacity,  an 
interstate  agreement  addressing  the 
availability  of  these  facilities  is  also 
included. 

Based  on  the  forgoing.  I  hereby 
provide  my  assurtince  that  my  State  is  in 
compliance  with  CERCLA  section 
104(c)(9). 

Sincerely 

Governor 

Chapter  III— Reporting  the  Current 
Status  of  Genecatkn,  Management 
Capacity,  imports,  and  Exports 

Purpose 

This  chapter  asks  each  state  to 
demonstrate  an  understanding  of  its 
current  hazardous  waste  generation, 
treatment  and  disposal  system.  It 
requires  a  strong  technical  knowledge  of 
your  state's  hazardous  waste 
management  and  traddng  information 
systems,  including  data  needed  to  meet 
federal  reporting  requirements.  The  key 
items  to  be  reported  are  as  follows: 

•  The  type  and  quantity  of  federally 
regulated  (under  RCRA)  hazardous 
waste  generated  within  the  state  from 
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both  coDtinuous  industrial  processes  as 
well  as  one-time  events,  such  as  "batch" 
cleanups  and  RCRA  and  CERCLA 
corrective  actions. 

•  The  type  and  quantity  of  federally 
regulated  hazardous  waste  shipped  out- 
of-state. 

•  The  type  and  quantity  of  federally 
regulated  hazardous  waste  received 
from  other  states. 

•  The  type  and  quantity  of  in-state 
capacity  to  manage  RCRA-regulated 
hazardous  waste  and  other  waste  not 
regulated  by  the  EPA  that  consumes  the 
state's  hazardous  waste  management 
capacity,  including  state-regulated 
waste  and  non-hazardous  waste. 

Much  of  the  information  developed  in 
this  chapter  will  serve  as  a  baseline  for 
projecting  future  waste  generation  and 
disposal  patterns.  For  example, 
information  developed  on  the  unused 
capacity  available  at  in-state  facilities 
will  be  useful  when  assessing  future 
capacity  needs.  Similarly,  current 
patterns  of  waste  imports  and  exports 
can  be  used  to  project  future  behavior. 

General  Instructions 

This  chapter  provides  guidance  to 
states  on  their  responsibiHties  for 
reporting  information  on  current  waste 
generation,  handling,  and  disposition. 
Personnel  completing  this  chapter 
should  consult  the  separate  Technical 
Reference  Manual  for  more  detailed 
instructions  on  sources  of  data,  data 
manipulation,  and  translation  of  raw 
data  into  the  reporting  formats  provided 
in  this  chapter. 

The  following  worksheets  must  be 
completed  to  fulfill  the  minimum 
requirements  of  Part  I  of  the  CAP: 

•  Woricsheet  III-l  summarizing  in- 
state generation  of  17  types  of  RCRA- 
hazardous  waste. 

•  Worksheet  ^^-2  summarizing  in- 
state waste  management  capacity. 

•  Woricsheets  m-3.  IU-4,  III-5.  and 
III-6  reporting  the  demands  imposed  by 
each  of  the  17  types  of  hazardous  waste 
on  each  of  the  15  waste  management 
categories  (as  applicable]  in  total  and 
for  on-site,  off-site  captive,  and 
conunercial  faciUties. 

•  Worksheet  III-7  providing  detail  on 
waste  exports. 

•  Worksheet  IU-8  providing  detail  on 
waste  imports. 

States  may  develop  their  own  report 
forms  (computer-driven  reports  are 
satisfactory)  but  they  must  follow  the 
general  formats  of  the  worksheets  listed 
above.  Other  worksheets  and-interim 
results  may  be  included  in  the  CAP  at 
the  discretion  of  the  state  unless 
otherwise  noted. 

Only  RCRA-regulated  wastes  are  to 
be  reported  in  the  Worksheets.  If  a  state 


compiles  figures  for  state-regulated 
waste,  they  should  not  be  reported  in 
the  Worksheets  submitted  as  part  of  the 
state  CAP.  Similarly,  although  a  state 
may  wish  to  track  such  quantities 
separately,  the  waste  generated  by 
small  quantity  generators  (less  than  1000 
kilograms  of  waste  per  month)  should 
not  be  entered  into  the  Worksheets  to  be 
submitted  in  a  state's  CAP. 

The  individual  or  individuals 
responsible  for  completing  this  chapter 
should  be  thoroughly  familiar  with  both 
state  and  federal  hazardous  waste 
reporting  systems.  In  almost  all  states, 
these  individuals  will  be  part  of  the 
state's  RCRA  program  office.  However, 
staff  from  the  state's  Superfund  office  or 
the  equivalent  EPA  regional  Superfund 
Office  must  be  consulted  to  obtain 
information  concerning  site  cleanups. 

Technical  assistance  is  available  from 
EPA  in  several  forms.  A  hotline  at  the 
Agency  is  available  during  the  hours  of 
XX  and  XX  Eastern  Standard  Time, 
Monday  through  Friday.  In  addition,  the 
EPA  regional  office  serving  your  state 
has  assigned  several  individuals  to 
answer  questions:  names  and  addresses 
are  provided  in  the  Technical  Reference 
Manual.  EPA  has  provided  direct 
technical  assistance  through  regional 
efforts  to  coordinate  compliance  with 
SARA  section  104(k).  If  states  are 
unaware  of  these  on-going  initiatives, 
they  should  contact  the  RCRA 
coordinators  in  their  regional  offices  for 
additional  information. 

Technical  Reference  Manual 

The  Technical  Reference  Manual  that 
accompanies  this  guidance  is  designed 
to  help  extract  and  manipulate  raw  data 
from  Biennial  Reports  and  similar  state 
sources  and  produce  reports  for 
inclusion  in  a  state's  CAP.  It  provides 
four  sets  of  instructions,  one  of  which 
will  be  apphcable  to  your  state,  based 
on  whether  your  state  computerizes  the 
Biennial  Report  of  the  equivalent  data 
and  whether  your  state  uses  the  old  or 
new  Biennial  report  forms  (or  equivalent 
data). 

Evaluation  Criteria 

The  Agency  plans  to  judge  this 
document  primarily  on  the  accuracy  of 
the  data  and  supporting  material  used  to 
complete  the  worksheets.  In  most 
cases — unless  otherwise  noted  by  the 
state — EPA  expects  the  waste 
generation  data  contained  in  the 
worksheets  to  correspond  with 
information  obtained  by  EPA  through  its 
major  reporting  system,  the  Biennial 
Report.  The  Agency  recognizes  that 
differences  will  exist,  however,  between 
the  state  and  federal  reporting  systems. 
States  showing  wide  disparity  between 


the  amount  of  waste  reported  for  the 
CAP  and  that  reported  to  meet  other 
federal  requirements  may  be  asked  for 
more  details. 

EPA  plans  to  provide  individualized 
state  reports  with  detail  on  hazardous 
waste  management  capacity  in  that 
state  as  reported  in  the  agency's  recent 
Treatment,  Storage,  Disposal,  and 
Recycling  Survey  (TSDR).  This  will 
allow  states  to  report  consistent  and 
relatively  accurate  baseline  information 
on  waste  management  capacity. 
Recognizing  that  some  information  from 
the  TSDR  survey  may  be  up  to  three 
years  obsolete  at  the  time  of  the  first 
CAP,  states  are  encouraged  to  check 
these  data  and  augment  or  correct  them 
before  presenting  them  in  the  CAP.  Any 
corrections  should  be  documented  with 
a  simple  narrative  discussion  of 
changes. 

Reporting  Waste  Generation 

Most  states  now  report  the  generation 
of  hazardous  waste  by  EPA  waste  code. 
More  than  700  waste  streams  comprise 
EPA's  list  of  regulated  industrial 
residuals.  Two  states — California  and 
Washington — report  waste  flows  using  a 
more  aggregated  set  of  waste  codes 
developed  at  the  University  of 
California.  Davis  (these  comprise  the  so* 
called  UCD  codes).  For  purposes  of 
capacity  assurance,  all  waste  streams 
are  to  be  grouped  into  17  SARA  waste 
types,  which  provide  sufficient 
information  for  assignment  to 
management  methods. 

Tables  XX,  XX,  and  XX  of  the 
Technical  Reference  Manual  provide 
conversion  factors  to  aggregate  the  EPA 
and  UCD  waste  codes  into  this  new 
waste  type  system.  These  tables  match 
waste  streams  in  either  the  EPA  or  UCD 
categories  to  the  capacity  assurance 
waste  streams  on  the  basis  of  waste 
phase  (liquid,  sludge,  or  solid)  and  major 
constituent  (organic  components, 
metals,  haolgenated  compounds). 
Several  miscellaneous  categories 
convert  directly. 

States  using  the  new  1967  Biennial 
Report  forms  should  use  the  appropriate 
tables  and  procedures  described  in  the 
Technical  Reference  Manual  to  transfer 
EPA  waste  codes  into  their  17-waste 
type  equivalent.  This  method  uses  the 
data  on  waste  stream  characteristics  in 
conjunction  with  the  designated  EPA 
waste  code  to  create  a  relatively  precise 
mapping  procedure. 

States  using  the  old  Biennial  Report 
forms  should  use  a  different  set  of  tables 
and  procedures  presented  in  the 
Technical  Reference  Manual  to  convert 
EPA  waste  codes  into  the  17  SARA 
waste  types.  These  conversions  are 
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generally  considered  less  precise 
because  less  is  known  about  waste 
stream  characteristics.  Where 
necessary,  the  procedures  use  a  national 
profile  of  waste  characteristics  to 
facilitate  the  conversion. 

Table  XX  of  the  Technical  Reference 
Manual  maps  UCD  waste  codes  into  the 
capacity  assurance  waste  streams  based 
on  waste  phase  and  major  constituent. 

Waste  Streams  To  Be  Reported 

States  should  report  only  RCRA- 
regulated  waste  in  the  worksheets  that 
present  waste  generation.  States  need 
not  report  the  following  when  describing 
waste  generation:  waste  volumes  that 
are  regulated  only  by  state  law;  wastes 
generated  and  handled  through  exempt 
onsite  NPDES  processes;  exempt  onsite 
in-process  recycling  (closed  loop]; 
exempt  onsite  treatment  and  discharge 
to  municipal  treatment  works;  direct 
discharge  to  publicly  owned  treatment 
works  without  treatment;  and  exempt 
onsite  recycling  through  stills.  For 
planning  purposes,  states  may  wish  to 
account  for  these  or  other  types  of 
regulated  waste,  but  they  should  include 
such  wastes  in  separate  forms  from 
those  used  to  report  RCRA-only 
regulated  waste. 

Sources  of  Data  To  Report  Waste 
Generation 

For  purposes  of  the  1988  assurance,  all 
states  should  use  the  1987  Biennial 
Report  or  the  equivalent  data  elements 
collected  in  state  reports  to  estimate 
1987  calendar  year  generation  of  these 
17  waste  types.  While  availability  will 
vary  from  state-to-state,  equivalent 
sources  of  data  include  state  surveys  of 
generators,  waste  management  facility 
inventories,  state-modified  biennial 
report  forms,  or  waste  manifest  reports. 

Establishing  A  Base  Year 

The  EPA  requests  that  states  use  1987 
as  the  base  year  to  report  waste 
generation.  However,  if  a  state  has  more 
accurate  data  for  1985  or  1986  and  feels 
that  these  data  more  precisely  represent 
waste  generation  in  their  state  (because, 
for  example,  the  state  spent 
considerable  resources  to  collect  and ' 
analyze  that  data),  they  should  present 
these  figures  and  identify  the  alternate 
base  year.  States  that  choose  an 
alternate  base  year  need  not  estimate 
waste  generation  in  1987. 

Units  to  Report  Waste  Generation 

All  waste  quantities  should  be 
reported  in  tons  per  year.  Waste 
expressed  in  volumetric  terms,  such  as 
gallons,  should  be  multiplied  by  the 
density  of  the  waste  in  question  (tons 
per  gallon,  for  example]  to  yield  the 


most  accurate  conversion  into  tons. 
Those  states  using  the  new  Biennial 
Report  forms  will  find  density 
information  for  each  waste  stream  in 
form  GM  of  Package  B,  Section  III, 
Question  D.  In  the  absence  of  exact 
density  characteristics,  states  may  use 
the  information  presented  in  the 
Technical  Reference  Manual  (Table  XX, 
based  on  the  density  of  water)  to 
convert  from  volume  into  tons.  Table  XX 
also  provides  several  conunon  mass-to- 
mass  conversion  factors. 

Instructions  for  All  Worksheets 

A  prototype  state  hazardous  waste 
generation  and  handling  system  is 
depicted  in  Figure  III-l.  States  should 
quantify  the  waste  flows,  for  each  of  the 
17  capacity  assiu*ance  waste  types,  for 
each  of  the  boxes  presented  in  Figuire 
in-l.  Waste  quantities  should  be 
reported  in  the  worksheets  noted  below 
the  boxes  on  the  figure.  On-site 
handling,  for  example,  should  be 
reported  in  Worksheet  III-4;  all  exports 
should  be  summarized  in  Worksheet  III- 
7.  Each  worksheet  is  introduced  in  a 
general  sense  in  this  chapter.  The 
Technical  Reference  Manual  describes 
procedures  to  complete  each  worksheet 
from  raw  data. 

The  Technical  Reference  Manual  is 
divided  into  four  sections,  based  on 
whether  a  state  computerizes  Biennial 
Report  data  or  not  and  whether  a  state 
is  using  the  old  or  new  Biennial  Report 
forms  for  the  1987  reporting  cycle.  States 
with  computerized  processing  of  new 
Biennial  Report  data  should  consult 
Chapter  1  of  the  Technical  Reference 
Manual.  These  states  will  be  directed  to 
ensure  that  their  Biennial  Report  data 
are  arranged  in  a  standard  format, 
consistent  with  the  specifications  of  the 
Biennial  Report  Data  System.  Once  so 
arranged,  these  states  can  access  EPA- 
provided  software  that  automatically 
generates  all  of  the  required  worksheets 
in  their  proper  formats.  Because  of  the 
richness  of  the  data  collected  under  the 
new  reporting  system,  EPA's  capacity 
assurance  software  will  enable  states  to 
complete  many  optional  analyses 
(consult  the  Technical  Reference 
Manual  for  details). 

States  with  computerized  old  Biennial 
Report  data  should  consult  Chapter  2  of 
the  Technical  Reference  Manual.  They 
will  be  directed  to  follow  a  similar 
computer-driven  procedure  to  complete 
the  Worksheets  III-l  through  III-8. 
Because  the  data  are  generally  more 
limited  in  the  old  Biennial  Reporting 
system,  fewer  optional  analyses  will  be 
available. 

States  with  manual  processing  of  new 
Biennial  Report  data  should  consult 
Chapter  3  of  the  Technical  Reference 


Manual.  Simplified  procedures  will  be 
presented  to  work  directly  from  the 
Biennial  Report  forms  themselves.  These 
states  face  perhaps  the  most  time 
consuming  task  in  completing  the 
current  generation  and  handling 
worksheets. 

States  that  process  old  Biennial 
Report  data  manually  should  consult 
Chapter  4  of  the  Technical  Reference 
Manual.  A  similar  set  of  simplified 
procedures  will  help  states  make  the 
linkage  between  raw  data  and  the 
completed  worksheets. 

States  for  which  Biennial  Report  data 
collection  and  processing  is  handled  by 
the  appropriate  EPA  regional  office 
should  contact  the  regional  EPA 
Biennial  Report  coordinator  to 
determine  the  applicable  set  of 
instructions  to  follow. 

For  each  of  the  four  sets  of  the 
instructions,  the  Technical  Reference 
Manual  describes  methods  to  ensure 
that  all  states  (except  as  noted  below) 
are  able  to  complete  the  following  types 
of  data  manipulations: 

•  Translating  Biennial  Report  waste 
codes  into  17  waste  types; 

•  Translating  UCD  waste  codes  into 
17  waste  types; 

•  Translating  TSDR  Survey  and 
Biennial  Report  waste  management 
codes  to  15  management  categories; 

•  Matching  SARA  waste  types  to 
SARA  management  categories  based 
either  on  a  national  profile  or  new 
Biennial  Report  data; 

•  Separating  one-time  waste 
generation  from  recurrent  generation 
based  on  new  Biennial  Report  data; 

•  Presenting  both  old  and  new 
Biennial  Report  data  in  the  formats 
specified  in  Worksheets  III-l  through 
m-8; 

•  Sorting  of  exported  waste  by  waste 
type; 

•  Sorting  of  exported  waste  by 
management  category; 

•  Summarizing  imported  waste  by 
state  of  origin  and  management 
category;  and 

•  Summarizing  exported  waste 
quantities  by  type  of  waste  and  state 
receiving  waste. 

In  addition  to  these  manipulations,  the 
Technical  Reference  Manual  provides 
flow  diagrams  describing  the  logic  used 
to  abstract  data  from  both  the  old  and 
new  Biennial  Reports  and  report  waste 
quantities  as  (1)  generated  and  managed 
onsite,  (2)  generated  onsite  and 
managed  offsite,  or  (3)  imported  for 
management  in  state. 

Instructions  for  Worksheet  III-l 

Worksheet  III-l  asks  states  to 
summarize  total  in-state  generation  of 
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RCRA-regulated  waste.  Total  generation 
is  comprised  of  primary  generation 
(waste  by-products  of  manufacturing 
processes)  and  secondary  generation 
(waste  by-products  of  waste  treatment 
processes).  While  states  need  not  draw 
this  distinction  in  the  worksheet,  states 
accessing  EPA's  capacity  assurance 
software  will  be  able  to  generate  a 
separate  worksheet  for  each  component. 

Worksheet  lll-l  also  asks  states  to 
separate  total  generation  into  recurrent 
and  one-time  waste  quantities. 
Recurrent  wastes  include  both  primary 
and  secondary  streams  attributable  to 
on-going  industrial  activity.  One-time 
wastes  include  those  that  result  from 
isolated  events  such  as  equipment 
cleaning  or  decommissioning,  site 
cleanup,  or  off-spec  product  disposal. 
Only  states  using  the  new  Biennial 
Report  forms  will  be  able  to  separate 
recurrent  from  one-time  waste 
generation.  States  using  the  old  Biennial 
Report  forms,  which  do  not  directly 
support  such  an  analysis,  should 
estimate  one-time  generation  to  the  best 
of  their  ability,  following  instructions  in 
the  Technical  Reference  Manual.  The 
Technical  Reference  Manual  presents 
both  computerized  and  manual 
procedures  to  assist  in  this  separation. 

Instructions  for  Worksheet  III-2 

Worksheet  III-2  asks  states  to 
summarize  the  waste  handling  capacity 
currently  available  in  their  state.  EPA 
will  supply  all  the  necessary  figures  to 


complete  this  worksheet  for  the  1989 
CAP.  Because  the  basis  for  EPA's  data, 
however,  are  the  results  of  the  1986 
National  TSDR  Survey,  some  capacity 
figures  may  be  obsolete.  It  is  the  state's 
responsibility  to  determine  whether  data 
supplied  by  EPA  are  appropriate  for  use 
in  the  CAP.  Therefore,  states  should  use 
their  own  capacity  figures  if  they 
represent  a  more  complete  assessment 
of  capacity  than  the  EPA  data.  States 
should  briefly  explain  in  footnotes  to  the 
appropriate  worksheets  any  differences 
between  more  recent  capacity  data  and 
those  supplied  by  EPA. 

In  subsequent  years,  states  will  be 
responsible  for  collecting  all  capacity 
data  as  part  of  their  normal  biennial 
reporting  requirements. 

Instructions  for  Worksheets  III-3 
Through  I1I-6 

Together,  Worksheets  III-3  through 
III-6  constitute  the  core  data  describing 
a  state's  current  hazardous  waste 
management  system.  In  these  four 
worksheets,  states  are  asked  to  link 
waste  generation  to  demand  for  in-state 
waste  management  capacity.  Waste 
exports  and  the  effect  of  waste  imports 
also  must  be  shown,  and  four  types  of 
management  capacity  must  be 
examined:  total  in-state;  in-state,  on-site; 
in-state,  captive;  and  in-state 
commercial.  Completing  these 
wori(sheets  requires  numerous  data 
transactions;  states  should  consult  the 
Technical  Reference  Manual  for 


detailed  instructions  on  their 
completion. 

For  convenience,  Wo."ksheets  III-3 
through  1II-6  also  present  a  separate 
capacity  block  to  display  current  and 
planned  future  capacity  figures.  For  the 
1989  CAP,  a!)  capacity  data  will  be 
supplied  by  the  EPA  in  individual  state 
reports.  Thereafter,  states  will  be 
expected  to  collect  these  data  as  part  of 
the  normal  biennial  reporting  process. 

The  "exports"  column  on  these 
worksheets  summarizes  waste  residuals 
generated  as  a  by-product  of  waste 
management  processes  and  exported  for 
further  management  at  out-of-state 
facilities. 

Instructions  for  Worksheets  III-7  and 
III-8 

Worksheets  III-7  and  III-8  ask  states 
to  provide  additional  detail  on  their 
waste  exports  and  imports,  respectively. 
Both  old  and  new  Biennial  Reports 
support  the  presentation  of  exported 
waste  quantities  by  waste  type  and 
receiving  state.  Similarly,  both  reports 
support  the  presentation  of  waste  import 
quantities  by  waste  type  and  state  of 
origin.  All  states  should  consult  the 
Technical  Reference  Manual  for  details 
on  procedures  to  complete  these 
worksheets. 

BILUNG  CODE  eS60-5(MI 


Figure   III— 1.    Prototypical  State  Waste  Management  System 
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Worksheet  lll-l.— Summary  of  In- 
State  Generation  of  Waste 
Streams  IN  1987 


[Thousands  of  tons/year] 

Waste  Types 

One- 
Tinw 
Genera- 
tion 

Recur- 
rent 

Genera- 
tion 

Total 
Genera- 
tion 

1.  Contarninated 
Soil 

2.  Halogenated 
Solvents 

3. 

Nonlialogenated 
Solvents 

4.  Halogenated 
Organic  Liquids 

5. 

Nonhalogenated 
Organic  Liquids 

6.  Organic 
Liquids,  NEC 

7.  Mixed  Organic/ 
Inorganic  Liquids .. 

8.  Inorganic 
Liquids  with 
Organics 

WORKSHEET  III-1.— SUMMARY  OF  IN- 
STATE Generation  of  Waste 
Streams  in  1987— Continued 


[Thousands  of  tons/year] 

Waste  Types 

Or>e- 
Tirrte 
Genera- 
tion 

"r^'         Total 

G^a-     G«^«- 

tion            **" 

9.  Haloger>ated 
Organic  SoWs/ 
Sludges 

10. 
Nonhalogenated 
Organic  Solids/ 
Sludges 

11.  Organic  Solids/ 
Sludges  NEC 

12.  Inorganic 
Liquids  with 
Metals 

13.  Inorganic 
Liquids,  NEC 

14.  Inorganic 
Solids/Sludges 
with  Metals 

WORKSHEET  lli-1.— Summary  of  In- 
State  Generation  of  Waste 
Streams  in  1 987— Continued 

[Thousands  of  tons/year] 


Waste  Types 

One- 
Time 
Genera- 
tion 

Recur- 
rent 

Genera- 
tion 

Total 

Ger>era- 

tion 

15.  Inorganic 
Solids/Sludges. 
NEC 

16.  Mixed 
Inorganic/ 
Organic  Sohds/ 
Sludges 

17.  Other  Wastes, 
NEC 

Total 

■  NEC  =  Not  Elsewhere  Qassilied 

'Ottier  wastes  include  explosives,  ottier  highly 
reactives,  radioactive /hazardous  mixed  wastes, 
gases,  lab  packs,  arxj  PCBs  mixed  with  RCRA 
waste.  Please  present  each  of  ttiese  waste  streams 
irxlividually  on  a  separate  line  if  their  waste  quantity 
exceeds  5  percent  of  ttie  total  state  waste  quantity 


Worksheet  III-2.— Summary  of  In-State  Waste  Management  Practices  (1987  Capacity 

N  Thousands  of  Tons)'  Capacity 

Management  Category 

Capacity 

Remaining 

Capacity  After 

1987 

Utilized 

Maximum     i     Avariabte 

1.  Metals  Recovery 

2.  Solvents  Recovery 

3.  Ottier  Recovery 

4.  Incineration— Liquids 

5.  Incineration — Solids/Sludges 

6.  Energy  Recovery 

. 

7.  Aqueous  inorgarfic  Treatment 

8.  Aqueous  Organic  Treatment 

9.  Sludge  Treatment 

10.  Other  Treatment 

11.  Stabilization _ 

12.  Land  Treatment 

13.  Landfill 

14.  Oeep-Well  Injection 

15.  Other  Disposal 

■  am  data  provided  by  EPA  for  the  1969  CAP. 
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Worksheet  III-3: 

Summary  of  All  In-State  Waste  Management  Activities  in  1987 


WASTE  TYPES 


Contaminated  soil 


Halogenated  solvents 


Nonhalogenated  solvents 


Halogenated  organic  liquids 


Nonhalogenated  organic  liquids 


Organic  liquids.  NEC^ 


Mixed  organic/inorganic  hqui 
Inorganic  liquids  w/organics 
Halogenated  organic  snlids /sludges 


MANAGEMENT  CATEGORIES 


I 


Nonhalogenated  organic  solids/sludgea 
Organic  solids/sludges.  NEC 
InnrgAnir  liquids  w/mft«la 


Inorganic  liquids.  NEC 


e/i 


Inorganic  solids /sludges  w/metftls 


Inorganic  solids/sludyes.  NEC 


Mixed  organic/inorganic  solids/sludges 
other  wastes  NFC  »>  __ 
TOTAL 


Imports 


GRAND  TOTAL 


5 


CAPACITY  DATA-  TSDR  SURVEY 


Iltili7atiQn   1985 

Available  1986 

Future  available  1989 

a)  Not  Elsewhere  Classified  '  . 

b)  Including  explosives,  other  highly  reactives.  r.dioaetive/hazardous  mixed,  gases.  Ub  packs,  ic  PCBs  mixed  with  RCRA  wastes. 
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Worksheet  III-4: 

In-State,  On-Site  Waste  Management  Activities  in  1987 


WASTE  TYPES 


MANAGEMENT  CATEGORIES 
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Contaminated  soil 


Halogenated  solvents 


Nonhalogenated  solvents 


Halo£enated  organic  liquids 


Nonhalogenated  organic  liquids 
Organic  liquids.  NEC^ 


Mixed  organic/inorgianic  liquids 


Inorganic  liquids  w/organics 


9 


Halogenated  organic  solida/aludges 


Nonhalogenated  organic  solids/sludges 


Organic  solids/sludges.  NEC 


Inorganic  liqnirts  w/mptala 


Inorganic  liquids.  NEC 


Inorganic  solids /sludges  w/metals 


Inorganic  solids/sludges.  NEC 


Mixed  organic/inorganic  solids/sludges 
Other  wastes.  NEC  »> 


TOTAL 


GRAND  TOTAL 


CAPACITY  DATA-  TSDR  SURVEY 


utilization   1985 

Available  1986 

Future  available  1989 

a)  Not  Elsewhere  Classified  1 1 

b)  Including  explosives,  other  highly  rcactives.  radioactive/hazardous  mixed,  gases,  lab  packs,  tc  PCBs  mixed  with  RCRA  wastes. 


C0 


Worksheet  III-5: 

In-state,  Captive  Waste  Management  Activities  in  1987 


\\ 


WASTE  TYPES 


CftnUminated  loil 


Haloyenmted  lolvents 


NoDhfclotepttcd  solvents 


Qrffunic  IJQuida.  NEC 


HalQgentted  organic  liquids 


Nonhatoyeniited  oryanic  liauida. 


Mixtd  or£»nlc/inorganic  liquids 
Inorianic  liquids  w/or£anics 


H>lQfenated  nryitnir  aftlida/aludgcs 


MANAGEMENT  CATEGORIES 


Nonhalofenated  organic  solida/aludggs 


Organic  solids/sludifes.  NEC 


InnrgAnip  Hqnjria  w/metals 


Inorianic  liquids.  NEC 


id«  w/i 
ids.  NE 


Inorfanic  golids/sludf ea  w /metals 


Inorganic  solids /sludges.  NEC 


Mixed  orifanic/inorganic  solids/sludges 
nthor  wiiatB5i    NFr'>  I— 


TOTAL 


Imports 


GRAND  TOTAL 


I 


I 


i 


I 


CAPACITY  DATA-  TSDR  SURVEY 


IltiliTAtion  1985 


Available  1986 


Future  available  1989 


a)  Not  Elsewhere  Classified 

b)  Including  explosives,  other  highly  reactives.  radioactive/hazardous  mixed,  gases,  lab  packs.  &  PCBs  mixed  with  RCRA  wastes. 
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Worksheet  III-6: 

In-State,  Commercial  Waste  Management  Activities  in  1987 


MANAGEMENT  CATEGORIES 


WASTE  TYPES 
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CAPACITY  DATA-  TSDR  SURVEY 
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Worksheet  III-7.— Summary  of  Ex- 
ported Waste  Quantities  in  1987  by 
Waste  Type  and  Receiving  State 

[In  ItKxaands  of  Ions] 


Waste  Types 

Receiving  State  (List 
Each  Relevant  State) 

1.  Contamnated  Soil 

2.  Hatogenated  Solvents 

3.  Nonhatogenated 
Solvents 

4.  Hatogenated  Organic 
Liquids 

5.  Nonhatogenated 
Organic  Liquids 

6.  Organic  Liquids, 
NEC* 

7.  Mixed  Organic/ 
Inorganic  Liquids 

8.  Inorganic  Liquids  with 
Organics 

9.  Halogenated  Organic 
SoMs/Shjdges 

10.  Nonhatogenated 
Organic  SoMs/ 
Sludges 

11.  Organic  SoMs/ 
Sludges  NEC* 

12.  Inorganic  liquids 
w«d  Metals 

13.  Inorganic  Liquids, 
NEC* 

14.  Inorganic  SoMs/ 
Sludges  with  Metals 

15.  Inorganic  SoMs/ 
Sludges,  NEC* 

16.  Mixed  Inorganic/ 
Ocean  SoMs/Skjdges 

17.  Other  Wastes,  NEC 

• 

•NEC=Not  Ebewhere  Classified. 

^Other  wastes  include  exploBives,  other  highly 
reactives,  radtoactive/hazardous  mixed  wastes, 
gases,  lab  packs,  and  PCOs  mixed  with  RCRA 
waste.  Please  present  each  of  these  waste  streams 
indhnduaHy  on  a  separate  line  if  their  waste  quantity 
exceeds  5  percent  of  the  totaJ  state  waste  quantity. 

Worksheet  III-8.— Summary  of  Im- 
ported Waste  Quantities  in  1987  by 
Management  Category  and  State 
OF  Origin 

[In  thousands  ol  tons] 


State  of 
Origin 


Tor» 
Utilized 


Waste  Management  Category 
(List  all  Relevant  Categones) 


Definitions  Section 

Available  Capacity.  The  amount  of 
waste  which  a  treatment,  storage, 
disposal,  or  recovery  facihty  determines 
it  can  process  within  a  single  reporting 
year,  or  the  amount  allowed  by  all 
relevant  EPA  permits,  whichever  is  less. 

Captive  Management  Facility.  Any 
treatment,  storage,  disposal,  or  recovery 
tinit  process,  or  operation  that  is  used 
exclusively  to  manage  the  waste 
produced  by  another  operating  unit  or 


units  imder  the  same  ownership  of  any 
facility  from  which  it  receives  waste. 

Commercial  Management  Facility. 
Any  hazardous  waste  treatment, 
storage,  disposal,  or  recovery  unit, 
process,  or  operation  that  is  generally 
available  to  manage  the  waste  of  other 
facilities  and  is  not  under  the  owmership 
of  any  facility  from  which  it  receives 
waste. 

Equivalent  State  Data.  This  phrase 
refers  to  common  state  data,  derived 
from  ofHcial  surveys  or  manifests,  that 
use  the  RCRA  waste  codes  to  report 
generation  and  capacity  information. 
This  data  is  similar  to  that  collected 
under  the  old  Biennial  Report. 

Future  Available  Capacity.  The 
amount  of  waste  a  treatment,  storage, 
disposal,  or  recovery  facility  determines 
it  can  process  within  a  prescibed  time 
period. 

New  Biennial  Report.  This  refers  to 
the  revised  EPA  reporting  system,  issued 
for  the  1987  reporting  cycle.  States  may 
choose  whether  or  not  to  use  the  new 
Biennial  Report.  New  information 
required  by  the  1987  Biennial  Report 
include  data  on  waste  stream 
constituents,  details  on  a  state's  waste 
minimization  activities,  and  facility 
capacity  information. 

Old  Biennial  Report.  This  refers  to  the 
ciuTent  o^icial  EPA  reporting  system, 
last  used  by  all  states  in  1985.  Data 
requested  from  the  states  included 
quantities  of  waste  generated  and 
amoiuits  of  waste  treated,  stored,  or 
disposed.  The  same  data  are  still 
required  for  the  1987  reporting  cycle  as 
minimum  requirements. 

On-site  Management.  Any  hazardous 
waste  not  transferred  from  the  site  of  its 
generation  for  treatment,  storage,  or 
disposal.  By  deHnition,  such  facilities 
are  captive. 

Utilized  Capacity.  The  actual  amount 
of  waste  managed  by  a  treatment, 
storage,  disposal,  or  recovery  system 
within  a  single  year. 

Chapter  IV — State  Waste  Minimization 
Plans 

Purpose 

The  purpose  of  this  chapter  is  to 
obtain  information  on  each  state's  use  of 
waste  minimization  in  the  capacity 
assurance  process.  (For  the  CAP 
definition  of  waste  minimization  see  the 
DeHnitions  Section  at  the  end  of  the 
Chapter.)  While  the  Agency  believes  a 
waste  minimization  program  is  a  key 
step  toward  soimd  hazardous  waste 
management,  EPA  recognizes  that  some 
states  may  choose  to  assure  adequate 
capacity  without  claiming  waste 
reduction  benefits.  These  states  must 
supply  only  brief  information  on  their 


ongoing  or  planned  waste  minimization 
efforts.  Such  information  will  be 
evaluated  for  completeness  only;  EPA 
will  not  evaluate  the  waste  minimization 
programs  of  these  states. 

States  that  plan  to  use  waste 
minimization  to  help  them  assure  the 
availability  of  adequate  management 
capacity  must  supply  documentation  on 
their  ongoing  and  planned  efforts.  These 
states  must  describe  the  overall  strategy 
of  their  programs,  how  they  plan  to 
account  for  waste  minimization  in  their 
waste  generation  projections,  and  how 
these  programs  might  affect  waste 
generation  for  the  projection  years. 

General  Instructions 

To  complete  the  requirements  of  this 
chapter,  states  should  respond  to  the 
questions  contained  in  the  attached 
forms.  States  should  copy  and  complete 
the  appropriate  forms  and  include 
them — along  with  additional 
documentation — in  their  CAP.  Not  all 
forms  must  be  completed. 

States  not  using  waste  minimization 
programs  to  reduce  capacity  demand 
must  complete  the  following  form: 

Form  I:  Legislative  Authority.  This 
form  requests  information  on  the  present 
legislative  authority  for  a  waste 
minimization  program,  its  general  make 
up,  funding,  staffing,  and  any 
anticipated  legislative  or  programmatic 
changes. 

States  that  anticipate  using  waste 
minimization  programs  to  reduce 
capacity  demand  must  complete  Form  I 
and  the  following  forms: 

Form  II:  Waste  Minimization 
Reduction  Estimates.  This  form  requests 
detailed  information  on  the  state's 
anticipated  effect  of  state  and  industrial 
waste  minimization  efforts,  technical 
basis  of  these  estimates,  and  measures 
of  effectiveness. 

Form  III:  Program  Components 
Descriptions.  This  form  requests  more 
detailed  information  on  the  individual 
components  that  comprise  the  state's 
waste  minimization  program. 

The  information  requests  in  Forms  II 
and  III  will  enable  the  EPA  to  assess  the 
reasonableness  of  the  state's  proposed 
goals  and  activities  and  to  monitor  the 
progress  of  the  state's  programs. 

A  glossary  of  the  terms  used  to 
describe  the  waste  minimization 
program  components  is  contained  in  the 
Definitions  Section  at  the  end  of  the 
chapter.  In  addition,  technical 
assistance  is  available  from  EPA  in 
several  forms.  A  Hotline  at  the  Agency 
is  available  during  the  hours  of  XX  and 
XX  Eastern  Standard  Time,  Monday 
through  Friday.  In  addition,  the  EPA 
Regional  O^ice  serving  your  state  has 
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assigned  several  individuals  to  answer 
questions.  Please  consult  the  Technical 
Reference  Manual  for  more  details, 
including  a  list  of  individuals  and  phone 
numbers. 

Evaluation  Criteria 

EPA  plans  to  evaluate  each  state's 
waste  minimization  plan  differently.  For 
states  not  choosing  to  incorporate  any 
waste  minimization  estimates  into 
projections  of  capacity  need,  the  Agency 
will  simply  review  the  state's  submittal 
for  accuracy  and  completeness.  In  these 
cases,  the  Agency  will  make  no 
judgment  on  the  adequacy  of  the 
particular  waste  minimization  program 
operated  by  the  state,  if  any  such 
program  is  operating  or  planned. 

For  states  that  rely  on  waste 
minimization  to  reduce  the  demand  for 
waste  treatment  capacity,  the  Agency 
must  conduct  a  more  detailed 
evaluation.  For  these  states,  the 
following  must  be  demonstrated  in  the 
CAP. 

•  The  estimated  reduction  in  waste 
are  based  on  a  sound  technical 
evaluation  of  the  potential  effects  of 
waste  minimization  in  your  state.  This 
does  not  require  a  technical  analysis  of 
waste  minimization  potential  but  an 
examination  from  available  information 
to  determine  how  it  may  apply  to  your 
state. 

•  The  resources  committed  to 
implementing  the  waste  minimization 
strategy  are  consistent  with  the  plan  set 
forth  by  the  states;  and. 

•  The  activities  for  projected 
accomplishments  in  waste  minimization 
are  reasonable  and  there  is  a  plan  to 
implement  these  activities. 

Form  I:  Legislative  Authority 

All  states  must  fill  out  this  form.  States 
should  copy  and  complete  the  form  and 
include  it — along  with  additional 
documentation — in  Part  2  of  their  CAP. 
Please  attach  additional  information  if  more 
space  is  needed  to  answer  any  question. 

Name  of  Respondent 

Telephone  number 

Address 


1.  Does  legislative  authority  exist  to 
implement  a  waste  minimization  program  in 
your  state?  If  authority  exists  through  general 
broad  authority,  please  answer  yes  and  site 
the  authority  if  known. 

—  Yes  —  No? 

la.  If  yes.  what  are  the  titles  of  the 
legislation  and  when  was  it  enacted? 


lb.  Is  future  legislation  anticipated  and 
when  does  the  state  plan  to  have  it  enacted? 


2.  Indicate  which  of  the  following  waste 
minimization  program  components  are 
specifically  in  use  or  authorized  in  your  state: 


Anthorind 


Technical  Assistance 
Economic  Incentives 
Waste  Exchange 
Research  and 

Development 
Regulatory 

Requirements 
Education 
All  programs  are 

authorized  under  a 

broad  legislative 

enactment 
Other 


3.  In  your  state,  are  there  any  pending 
statutes,  or  regulations  relating  to  waste 
minimization  that  are  expected  to  be  enacted 
within  the  next  two  years? 

—  Yes  —  No? 

3a.  Please  briefly  describe  the  anticipated 
changes  and  their  expected  impacts  on  waste 
minimization  in  your  state. 


4.  What  administrative  agency  or  agencies 
implement  your  state's  waste  minimization 
program  (list  all  applicable  agencies  and  the 
waste  minimization  component  they  are 
responsible  for]. 
Agency 


Component 


5.  What  is  the  amount  of  funding  received 
from  the  following  sources  (in  thousands  of 
dollars)  for  your  waste  minimization 
program? 

— General  revenues 

— Dedicated  taxes  (e.g.  waste  end, 
feedstock] 

— Tipping  fees 

— Federal  Grants 

—Other 


6.  Please  estimate  the  number  of  person- 
years  of  staff  supported  by  the  state  working 
on  waste  minimization.  ^ 

— State  professionals  on  staff 

— Consultants 

—Other 


7.  Do  you  plan  to  show  any  effect  on  future 
waste  management  capacity  demand  from 
waste  minimization  activities  in  your  state? 

—  Yes  —  No? 


If  Yes  Proceed  to  Form  II,  Waste 
Minimization  Reduction  Estimates. 

If  Afo  Stop  Here 

The  Waste  Minimization  Portion  of  the 
Capacity  Assurance  Submittal  is  Completed. 

Form  IL  Waste  Minimization  Reduction 
Estimates 

Only  those  states  that  anticipate 
incorporating  waste  minimization  estimates 
in  their  capacity  projections  must  complete 
this  form.  States  should  copy  and  complete 
the  form  and  include  it — along  with 
additional  documentation — in  Part  2  of  their 
CAP.  Please  attach  additional  information  if 
more  space  is  needed  to  answer  any 
question. 

Name  of  Respondent 

Telephone  number ■ 

Address 


1.  Please  estimate,  using  Worksheet  IV-1, 
the  amount  of  waste  expected  to  t>e  reduced 
(in  tons  or  percent  reduction)  by  waste 
minimization  for  each  of  the  17  waste  types 
of  Chapter  lU  for  projection  years  1989, 1995, 
and  2009.  These  estimates  should  illustrate 
how  you  plan  to  incorporate  waste 
minimization  into  your  waste  projections  of 
Chapter  V.  They  should  not  include ' 
anticipated  changes  in  production  rates,  but 
should  show  only  those  reductions  based  on 
waste  minimization  efforts. 


2.  Please  briefly  describe  the  basis  of  your 
technical  estimates.  A  list  of  bibliographic 
references  and  a  short  narrative  describing 
how  they  were  used  is  sufficient.  Examples  of 
appropriate  material  that  might  be  used  to 
develop  waste  minimization  estimates 
include: 

•  State  surveys  of  waste  generation  trends. 

•  Waste  minimization  plans  prepared  by 
industry  in  your  state  (Please  describe  or 
include  these  plans). 

•  Reports  from  Advisory  Councils  on  the 
potential  effects  of  waste  minimization  for 
the  state. 

•  Reports  from  Federal  Agencies  and 
Trade  and  Technical  Associations  estimating 
trends  in  waste  minimization  applicable  to 
the  industries  in  your  state. 

•  Engineering  studies  and  analysis  of 
potential  waste  stream  changes  applicable  to 
industries  in  your  state. 

•  Programs  conducted  by  non-state 
agencies  such  as  non-profit  organizations 
that  affect  the  industries  in  your  state 

3.  How  do  you  intend  to  measure  the 
effectiveness  of  your  Waste  Minimization 
Program?  (In  addition  to  the  information 
provided  in  the  Biennial  Report,  indicate 
which  of  the  following  do  you  plan  to 
evaluate  to  determine  the  effectiveness  of 
your  waste  minimization  program.) 

— No  other  measures  besides  that  obtained 
from  EPA's  biennial  report 

— Number  of  information  requests  handled 

— Number  of  industries/plants 
participating 

— Savings  to  industry  (cost  ratios) 

— Change  in  waste  quantity  generated 
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— Change  in  ratios  of  waste  generated  per 
unit  product 
—Other 


4.  How  will  you  acquire  this  infonnation? 
— By  examining  waste  minimization 

program  records 
— By  conducting  industry  surveys 
—New  EPA  Biennial  Report 
— By  examining  state  regulatory  flies 
—Other 

5.  Briefly  describe  your  commonication 
strategy  with  the  industrial  community. 

0.  In  addition  to  your  waste  reduction 
estimates,  are  there  any  other  activities  in 
your  state  (announced  programs  by  one  or 
more  key  industries  to  reduce  waste,  pending 
legislation  or  regulations,  component 
implementation  schedule)  that  might  be 
useful  in  evaluating  your  waste  minimization 
program? 

Date  Activity 


If  You  Have  Shown  Waste  Reduction 
Estimates  Based  on  the  Effects  of  Your  Waste 
Minimization  Program,  Proceed  to  Form  III. 
Program  Component  Descriptions. 

Form  III:  Program  Component  Descriptions 

Only  those  states  that  anticipate 
incorporating  waste  minimization  estimates 
in  their  capacity  projections  and  have 
indicated  employing  individual  waste 
minimization  components  in  Form  I  Question 
2  must  complete  this  form.  This  section 
requests  information  on  the  specific 
components  of  your  waste  minimization 
program.  Please  complete  the  sections  that 
are  appUcable  to  your  state  program. 
Questions  on  different  waste  minimization 
components  are  presented  separately  so  that 
they  may  be  distributed  to  different  program 
officials  if  necessary.  States  should  copy  and 
complete  the  form  and  include  it — along  with 
additional  documentation — in  Part  2  of  their 
CAP.  Please  attach  additional  information  if 
more  space  is  needed  to  answer  any 
question. 

Form  ni  includes  the  following: 

Ill-a  Technical  Assistance 

Ill-b  Economic  Incentives 

UI-c  Waste  Exchange 

Ill-d  Research  and  Development 

Ill-e  Regulatory  Requirements 

Ill-f  Education 

Respondents  to  each  set  of  questions  in 
this  form  should  attach  their  name  and 
telephone  number  should  additional 
information  be  necessary. 

Name  of  Respondent 

Telephone  number 

Address 


1.  Please  indicate  the  approximate 
emphasis  that  your  state  places  on  the 
following  waste  minimization  components  as 
a  percent  of  your  waste  minimization  budget. 


Cotnpofwnl 

Technical  Assistance . 

Economic  Incentives.....,^..... 

Waste  Exchange 

Research  and  Development. 

Regulatory  Requirements 

Education 

Other 


Approxlmale 

perccitl  of 

budget 


Total. 


Ill-a  Technical  Assistance 

Indicate  which  of  the  following  Technical 
Assistance  components  are  currently  in  use 
or  proposed  for  use  in  your  waste 
minimization  program. 


Technical  AMistance 
On-going         PropOMd 


On-site  assistance 
Information 

clearinghouse/ 

Library 
Technical  workshops 
Feasibility  studies 
Other 


2.  For  Technical  Assistance,  please  provide 
the  following  infonnation  for  existing 
programs  or  proposed  programs: 

2a.  Describe  the  specific  target  of  the 
Technical  Assistance  program  (e.g..  waste 
streams,  industry  categories,  or  both). 

2b.  Why  did  you  choose  to  implement  this 
program? 

2c.  What  problems  to  implementing  the 
Technical  Assistance  program  do  you 
anticipate  or  have  you  experienced? 


Ill-b  Economic  Incentives 

1.  Indicate  which  of  the  following  Economic 
Incentives  components  are  currently  in  use  or 
proposed  for  use  in  your  waste  minimization 
program. 

Economic  Inoenlivn 
On-gotng  PropoMd 


Awards/matching 

grants 
Taxes/Fees  (e.g., 

waste-end,  front-end, 

point-of-use) 
Low-interest  loans 
Tax  credits 
Other 


2.  For  Economic  Incentives,  please  provide 
the  following  information  for  existing  or 
proposed  programs: 

2a.  Indirnfe  »he  number  of  grants  provided 
in  the  base  year  as  pari  of  this  component. 

2b.  What  is  the  current  (or  projected) 
annual  budget  for  grants  provided  in  your 
waste  minimization  program  as  pari  of 


Economic  Incentives  (in  thousands  of 
dollars)? 


2c.  Describe  the  specific  target  of  the 
Economic  Incentives  program  (e.g.,  waste 
streams,  industry  categories,  or  both). 

2d.  Why  did  you  choose  to  implement  this 
■ooram? 


100%      program? 


2e.  What  problems  to  implementing  the 
Economic  Incentives  program  do  you 
anticipate  or  have  you  experienced? 


III-c  Waste  Exchange 

1.  Indicate,  which  of  the  following  Waste 
Elxchange  components  are  currently  in  use  or 
proposed  for  use  in  your  waste  minimization 
program. 

Waatc  Exchange 
On-going         Propoaed 


State-promoted 
State-managed 
State-flnanced 
Regional  or  multi-state 

effort 
Other: 


2.  For  Waste  Exchange,  please  provide  the 
following  information  for  existing  programs 
or  proposed  programs: 

2a.  What  is  the  current  (or  projected) 
annual  contribution  to  the  Waste  Exchange 
(in  thousands  of  dollars]  that  you  participate 
in? 


2b.  What  is  the  name  of  the  Waste 
Exchange  that  you  participate  in? 

2c.  Which  states  participate  in  this  Waste 
Exchange  (Please  list)? 


2d.  Describe  the  speciflc  target  of  the 
Waste  Exchange  program  (e.g.,  waste 
streams,  industry  categories,  or  both). 


2e.  Why  did  you  choose  to  implement  this 
program? 

2f.  What  problems  to  implementing  the 
Waste  Exchange  program  do  you  anticipate 
or  have  you  experienced? 


Ill-d  Research  and  Development 

1.  Indicate,  which  of  the  following  Research 
and  Development  components  are  currently 
in  use  or  proposed  for  use  in  your  waste 
minimization  program. 
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RetMrcfa  lod 
Developnianl 

On-going         PrxipoMd 


Options  development/ 
feasibility  studies 

Pilot  scale  or 
demonstration 
projects 

Economic  or  policy 
analysis 

Manuals  for  audits  or 
technology 
implementation 

Other 


2.  For  Research  and  Development  please 
provide  the  following  infonnation  for  existing 
programs  or  proposed  programs: 

2a.  What  is  the  current  (or  projected) 
annual  budget  for  Research  and  Development 
(in  thousands  of  dollars)? 


2b.  Describe  the  specific  target  of  the 
Research  and  Development  program  (e.g., 
waste  streams,  industry  categories,  or  both). 


2c.  Why  did  you  choose  to  implement  this 
program? 

2d.  What  problems  to  implementing  the 
Research  and  Development  program  do  you 
anticipate  or  have  you  experienced? 


Ill-e  Regulatory  Requirements 

1.  Indicate,  which  of  the  following 
Regulatory  Requirement  components  are 
currently  in  use  or  proposed  for  use  in  your 
waste  minimization  program. 


Regulatory  Re<)uiremenU 
On-going         Propoed 


Reporting  requirements 
Reduction  standards 
Design  or  operating 
standards  (e.g. 
required  chemical 
substitutions) 
Management  standards 
(e.g.  mandatory 
waste  reduction 
audits,  hsting  on 
waste  exchanges) 
Othen 


2.  For  Regulatory  Requirements,  please 
provide  the  following  information  for  existing 
programs  or  proposed  programs: 

2a.  Describe  the  specific  target  of  the 
Regulatory  Requirements  program  (e.g., 
waste  streams,  industry  categories,  or  both). 


2b.  Why  did  you  choose  to  implement  this 
program? 


2c.  What  problems  to  implementing  the 
Regulatory  Requirements  program  do  you 
anticipate  or  have  you  experienced? 


Ql-f  Education 

1.  Indicate,  which  of  the  following 
education  components  are  currently  in  use  or 
proposed  for  use  in  your  waste  minimization 
program. 

Educstioa 
On-going         Propoced 

Governor's  or  other 

award  programs 

Public  education  (e.g. 

seminars,  workshops, 
pamphlets) 

Outreach 

Other. 


2.  For  Education,  please  provide  the 
following  information  for  existing  programs 
or  proposed  programs: 

2a.  Describe  the  specific  target  of  the 
Education  program  (e.g.,  waste  streams, 
industry  categories,  or  both). 

2b.  Why  did  you  choose  to  implement  this 
program? 

2c.  What  problems  to  implementing  the 
Education  program  do  you  anticipate  or  have 
you  experienced? 


Worksheet  IV-1  .—Estimate 
Reductions 

[In  tons  or  percent  reduction] 


Projection  yoar»— 

Waste  Types 

1989 

1995 

2009 

1 .  Contaminated  Son 

2.  Halogenated  Solvents 

3.  Nonhalogenated  Solvents 

4.  Halogenated  Organic  Liq- 
uids 

5.  Nonhalogenated   Organic 
Uquids 

6.  Organic  lifniids.  NEC 

7.  Mixed    Organic/Inorganic 
Uqtiids 

8.  Inorganic  Liquids  witti  Or- 
ganics 

9.  Halogenated      Organic 
Solids/Sludges 

10.  Nonhalogenated   Organic 
.Solids/Sludges 

11.  Organic    Solids/Sludges 
NEC 

12.  Inorganic     Liquids     with 
Metals 

13.  Inorganic  Liquids.  NEC  • 

14.  Inorganic   Solids/Sludges 
with  Metals 

15.  Inorganic  Solids/Skidges. 
NEC 

16.  Mixed    Inorganic/Organic 
.Solids/Sludges 

17.  Other  Wastes,  NEC 

Total 

•  NEC = Not  Elsewhere  Classified 

■'Other  wastes  include  explosives,  other  highly 
reactives,  radioactive/hazardous  mixed  wastes, 
gases,  lab  packs,  and  PCBs  mixed  with  RCflA 
waste.  Please  present  each  of  tt>ese  waste  streams 


indlvidualty  on  a  separate  Krw  »  their  waste  quantity 
exceeds  5  percent  of  tfie  total  stale  waste  quanMy. 


Definitions  Section 

Definition  of  Waste  Minimization 

Waste  Minimization.  The  reduction, 
to  the  extent  feasible,  of  hazardous 
waste  that  is  generated  or  subsequently 
treated,  stored,  or  disposed.  Waste 
minimization  includes  any  source 
reduction  or  recycling  activity 
undertaken  by  a  generator  that  results 
in:  (1)  the  reduction  of  total  volume  or 
quantity  of  hazardous  waste;  (2)  the 
reduction  of  toxicity  of  hazardous 
waste;  or  (3)  both,  as  long  as  the 
reduction  is  consistent  with  the  goal  of 
minimizing  present  and  future  threats  to 
human  health  and  the  environment. 

Source  reduction.  The  reduction  or 
elimination  of  waste  at  the  source, 
usually  within  a  process.  Soiut:e 
reduction  measures  include  process 
modifications,  feedstock  substitutions, 
improvements  in  feedstock  purity, 
housekeeping  and  management 
practices,  increases  in  the  efficiency  of 
machinery,  and  recycling  within  a 
process.  Source  reduction  implies  any 
action  that  reduces  the  amount  of  waste 
exiting  from  a  process. 

Recycling.  TTie  use  or  reuse  of  a  waste 
as  an  effective  substitute  for  a 
commercial  product,  or  as  an  ingredient 
or  feedstock  in  an  industrial  process.  It 
also  refers  to  the  reclamation  of  useful 
constituent  fractions  within  a  waste 
material  or  removal  of  contaminants 
from  a  waste  to  allow  it  to  be  reused.  As 
used  in  this  report,  recycling  implies  use, 
reuse,  or  reclamation  of  a  waste  either 
on  site  or  off  site  after  it  is  generated  by 
a  psu'ticular  process. 

Characterization  of  Waste  Minimization 
Terms 

Technical  Assistance 

On-Site  Assistance.  Comprehensive 
technical  assistance  to  aid  industry  in 
reducing  the  voliune  or  toxicity  of 
wastes  generated.  May  include 
consultation  on  industrial  and  waste 
management  practices  and  waste 
minimization  options. 

Infonnation  Clearinghouse/Library.  A 
data  base  (electronic  or  hardcopy]  made 
available  to  managers  involved  in  waste 
minimization.  Clearinghouses  provide 
access  to  docimients,  references,  and 
telephone  assistance. 

Technical  Workshops.  Information 
dissemination  programs  designed  to 
keep  industry  and  the  community  up-to- 
date  on  programs,  technology,  waste 
minimization  activities  and  appropriate 
regulatory  infonnation. 
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FeosibiJity  Studies.  Technical 
assistance,  provided  off-site,  consisting 
of  process  analysis  and  engineering 
study  utilizing  general  knowledge.  May 
be  based  on  information  gathered  from 
similar  industries  or  previous  on-site 
technical  assistance.  Proiect  results  are 
usually  applicable  to  assist  in  solving 
select  ranges  of  manufacturing  or 
institutional  problems. 

Economic  Incentives 

Awards/Matching  Grants.  Direct 
payments  from  the  state  to  hazardous 
waste  generators  or  others  engaged  in 
waste  minimization  activities.  May  be 
structured  to  encourage  various  types  of 
waste  minimization  activities,  to  assist 
specific  types  of  firms,  or  to  focus  on 
particular  waste  streams. 

Taxes/Fees.  A  means  by  which  states 
create  an  economic  incentive  for  waste 
minimization.  Front-end  taxes  can  be 
imposed  at  or  near  the  beginning  of  the 
commercial  chain  of  production, 
throughout  the  distribution  network,  and 
at  the  point  of  consumption  of  selected 
chemicals  and  substances.  Waste-end 
taxes  may  be  levied  on  the  generation, 
transportation,  storage,  treatment,  or 
disposal  of  wastes. 

Cow-Interest  Loans.  Financial 
assistance  that  enables  firms  to  reduce 
the  cost  of  financing  investments  in 
processes  and  technologies  that  reduce 
wastes.  Usually  directed  to  both  small 
and  mid-sized  hazardous  waste 
generators  who  may  be  unable  to  obtain 
commercial  credit  at  an  affordable  price. 

Tax  Credits.  A  direct  reduction  in  the 
tax  liability  of  the  firm,  generally 
rewarding  only  capital  investments. 

Waste  Exchanges 

Waste  generated  by  one  company  are 
provided  or  sold  to  another  company 
that  can  use  the  waste  material  in  their 
operation.  Recipient  companies  usually 
use  the  waste  untreated  or  subject  it  to  a 
minimal  amount  of  treatment  prior  to 
reuse. 

Research  and  Development 

Involves  applied  hazardous  waste 
research,  development,  and 
demonstration  projects  and  may  include 
feasibility  studies,  pilot-  and  bench- 
scale  demonstration  projects,  and 
economic  and  policy  analyses.  Usually 
funded  by  government  and  in  some 
cases  the  private  sector,  these  projects 
are  typically  undertaken  by  universities 
and  other  academic  institutions. 

Regulatory  Requirements 

Reporting  Requirements.  Requests  by 
the  government  for  generator 
information  sufficient  to  determine  the 
effectiveness  of  waste  minimization 


programs.  In  some  cases  the  companies 
involved  in  waste  minimization  are 
required  to  submit  their  plan  as  a  part  of 
a  permit  application  to  the  regulating 
authority  for  adequacy. 

Reduction  Standards.  Specific  targets 
for  reduction  over  time  in  the  quantity 
and/or  toxicity  of  certain  waste 
streams. 

Design  or  Operating  Standards. 
Limitations  or  criteria  applied  to  process 
design  and  manufacturing  operations, 
usually  specific  to  particular  industries 
and/or  waste  streams,  to  minimize 
waste  generation. 

Management  Standards.  EMrected  to 
encourage  waste  minimization.  Requires 
good  management  practice  standards 
which  may  include  mandatory  audits  or 
listing  of  wastes  on  a  waste  exchange. 

Education 

Governor's  or  Other  Award  Programs. 
A  low-cost  means  to  recognize  and 
honor  companies  and  institutions  that 
have  demonstrated  outstanding 
achievement  in  hazardous  waste 
management. 

Public  Education/Outreach. 
Promotional  activities  designed  to  keep 
the  public  informed  of  the  need  for  a 
commitment  to  hazardous  waste 
minimization.  Targeted  in  general  to 
citizen  groaps,  trade  associations,  and 
professional  organizations. 

Chapter  V — Proiecting  Hazardoos 
Waste  Generatioo,  the  Demand  for 
Management  Capacity,  and  Capacity 
Needs 

Purpose 

This  chapter  outlines  procedures  for 
states  to  use  when  projecting  hazardous 
waste  generation  and  its  subsequent 
demand  for  waste  management 
capacity.  Projected  total  demands  are 
then  compared  to  projected  capacities 
for  each  of  the  15  waste  management 
categories  presented  in  Chapter  III.  The 
result  is  an  estimate  of  projected 
capacity  needs  for  each  waste 
management  category.  The  completed 
worksheets  and  narrative  should 
represent  Part  3  of  the  CAP. 

States  must  project  waste  generated 
within  their  borders  in  1989, 1995,  and 
2009.  The  1989  projection  year 
corresponds  to  the  next  biennial 
reporting  year.  The  1995  projection  will 
present  a  near-term  estimate  of 
demands  for  waste  management  after 
most  of  the  current  hazardous  waste 
regulations — the  land  disposal 
restrictions  in  particular — take  effect. 
The  law  specifies  that  states  assure 
adequate  waste  management  capacity 
for  20  years,  hence  the  year  2009 
projection. 


The  methods  contained  in  this  chapter 
refiect  procedures  commonly  used  today 
to  project  waste  generation.  The  Agency 
recognizes  the  inherent  uncertainty  of 
projections  and  the  limitations  of  all 
procedures.  For  this  reason,  the  Agency 
does  not  endorse  any  one  system;  states 
are  free  to  choose  the  approach  that 
best  represents  their  particular  situation. 
However,  all  projections  must  adhere  to 
the  following  general  guidelines: 

•  Projections  must  take  into  account 
economic  expansion  or  contraction  and 
its  effect  on  the  quantity  of  waste 
generated  by  the  major  sources  within 
the  state. 

•  Projections  must  account  for  the 
effects  of  waste  minimization  activities 
on  futmv  waste  generation,  based  on 
clear  documentation  as  described  in 
Chapter  IV  and  quantified  in  this 
chapter. 

•  Projections  must  account  for  non- 
recurrent wastes  (from  equipment 
decommissioning  or  replacement, 
materials  or  product  disposal,  materials 
or  product  spills,  closure  actions, 
remedial  or  corrective  actions,  or  other 
non-routine  sources)  as  well  as  waste 
generated  from  continuous  industrial 
processes. 

•  To  the  extent  possible,  the  state 
must  address  the  potential  effect  of 
regulatory  change  on  future  waste 
generation  and  management  options. 
EPA  will  {Rt>vide  a  Hst  of  key 
regulations  that  the  states  should 
include  in  their  analysis. 

General  Instructions 

For  each  of  the  projection  years, 
states  should  summarize  their 
projections  of  waste  quantities  and 
effects  on  waste  management  capacity 
using  worksheets  V-1  and  V-2, 
respectively.  Worksheet  V-2  is  used  to 
calculate  waste  management  demand 
from  in-state  waste  after  subtracting 
waste  exports.  Woricsheet  V-3  is  similar 
to  Woricsheet  V-2,  except  that  it 
requires  states  to  estimate  management 
capacity  demand  based  on  total  in-state 
waste  generation  (including  projected 
exports).  Final  potential  capacity  needs 
are  determined  in  Worksheet  V-4, 
which  asks  states  to  report  estimated 
capacity  needs  after  incorporating  the 
effect  of  waste  imports  and  exports. 
While  the  combined  effect  of  imports 
and  exports  are  used  to  estimate 
capacity  needs,  states  also  must  report 
the  balance  of  total  in-state  generated 
waste  (including  potential  exports) 
against  total  in-state  available  capacity 
(excluding  potential  exports).  This 
calculation,  also  required  in  Worksheet 
V-4.  will  be  used  by  EPA  to  examine  the 
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e^ect  of  waste  imports  and  exports  on 
each  state's  capacity  balance. 

The  following  sections  provide 
general  instructions  on  projecting  waste 
from  continuous  industrial  processes 
using  common  economic  indicators  and 
procedures;  and  projecting  waste 
generated  intermittently,  such  as  that 
resulting  from  RCRA  and  CERCLA 
cleanups.  Much  of  the  analysis 
conducted  for  Chapter  III  will  be  used  to 
complete  this  chapter,  and  similar 
expertise  will  be  needed.  In  addition, 
states  should  coordinate  their  efforts 
with  other  state  offices  responsible  for 
projecting  and/or  tracking  state 
industrial  activity  or  revenues.  To  the 
extent  possible,  waste  generation  should 
be  based  on  the  same  economic  forecast 
information  used  to  project  general 
business  activity  in  the  state  or  region. 

Technical  assistance  is  available  from 
EPA  in  several  forms.  A  Hotline  at  the 
Agency  is  available  during  the  hours  of 
XX  and  XX  Eastern  Standard  Time. 
Monday  through  Friday.  In  addition,  the 
EPA  Regional  Office  serving  your  state 
has  assigned  several  individuals  to 
answer  questions.  Please  consult  the 
Technical  Reference  Manual  for  more 
details,  including  a  list  of  individuals 
and  phone  numbers. 

Evaluation  criteria 

The  Agency  recognizes  that  no  single 
methodology  exists  that  is  universally 
acceptable  for  projecting  hazardous 
waste  generation.  Considerable 
discretion  is  left  to  the  states  to 
formulate  reasonable  projection 
methods.  However,  the  Agency  plans  to 
evaluate  the  waste  projections  portion 
of  the  state's  CAP  on  the  following 
points: 

•  The  underlying  economic 
assumptions  used  in  the  projections 
should  reflect  existing  or  official 
{Objections  of  state  economic  activity 
unless  otherwise  justified  by  the  state; 

•  The  projections  must  account  for 
major  waste  producing  industries  and 
the  range  of  possible  changes  in  the 
economic  behavior  of  these  industries; 

•  The  projections  must  account  for 
non-recurrent  waste  (e.g..  CERCLA  or 
RCRA  remedial  or  corrective  actions); 

•  The  projections  must  correctly 
incorporate  the  predicted  effects  of 
waste  minimization  as  outlined  in 
Chapter  IV;  and 

•  The  projections  must  document 
assumptions  regarding  waste  imports 
and  exports  as  required  in  the  CAP. 

Many  states  will  have  the  capabilities 
to  provide  detailed  estimates  of  future 
waste  generation  amounts  and  their 
demand  for  management  capacity. 
Others  may  not  have  these  capabilities 
or  may  choose  not  to  make  detailed 


estimates  either  because  they  have 
limited  industrial  sources  or  do  not 
foresee  significant  economic  changes 
taking  place.  EPA  will  accept  all 
projections  as  long  as  they  show  that 
the  state  has  considered  all  relevant 
factors  and  is  not  in  conflict  with  other 
official  state  policy  on  economic 
development. 

EPA  recognizes  that  projections  made 
for  year  20  will  be  far  less  certain  than 
those  made  over  the  short  term.  In  the 
absence  of  additional  information,  the 
EPA  will  accept  linear  exfrapolation  of 
trends  developed  through  the  1905 
projection  period. 

Projecting  Recurrent  Waste  Generation 
From  Industrial  Sources 

Using  1987  generation  as  a  baseline, 
states  should  first  estimate  expected 
generation  for  projection  years  1989, 
1995,  and  2009  solely  on  the  basis  of 
economic  changes.  States  should  then 
make  adjustments  to  these  estimates  to 
account  for  the  expected  effects  of 
waste  minimization  as  described  in 
Chapter  IV.  Finally,  states  should,  to  the 
best  of  their  ability,  adjust  their 
projections  to  account  for  the  effects  of 
pending  regulations  (listed  subsequently 
in  this  chapter]  on  the  demand  for  waste 
management  capacity. 

Projecting  Waste  Generation  Based  on 
Economic  Expansion  or  Contraction 

Economic  change  is  a  combination  of 
two  measures:  changes  in  economic 
base  (reflected  by  the  basic  composition 
of  the  region's  industry,  including  new 
entrants  and  closures)  and  changes  in 
industrial  output  (defined  as  the  total 
value  of  goods  and  services  from  current 
industrial  production).  The  agency  does 
not  expect  states  to  forecast  changes  in 
their  state's  economic  base,  unless  such 
changes  are  likely  and  critical — 
announced  plant  closures  or  start-ups  of 
key  industries  are  examples  of  such 
critical  changes.  However,  absent  such 
information,  states  should  assume  that 
the  set  of  industries  responsible  for 
generating  the  majority  of  the  state's 
hazardous  waste  in  the  base  year  will 
exist  over  the  projection  period. 

The  states  should  account  for  the 
effects  of  economic  forces  specific  to 
each  state  and,  ideally,  to  those 
industries  currently  responsible  for  the 
majority  of  waste  generated.  This 
involves  two  steps.  First,  states  should 
compile  a  list  of  those  industries  that  are 
responsible  for  generating  the  majority 
of  waste  (as  defined  by  the  17  CAP 
waste  categories)  in  their  state.  For 
states  using  EPA's  new  Biennial  Report 
forms,  these  data  are  available  in  Form 
IC.  Section  IV  (SIC  code  identification) 
and  either  GM  or  GS  (waste  quantities). 


Second,  the  waste  generation 
characteristics  of  these  industries 
should  be  normalized  to  some  indicator 
of  economic  output  (discussed 
subsequently).  Projections  of  the  same 
economic  indicator  (or  growth  factors) 
then  can  be  used  to  project  waste  from 
the  industrial  category  in  question.  For 
states  in  which  most  of  the  17  waste 
categories  are  dominated  by  a  single 
industry  or  ones  having  similar  growth 
potential,  these  growth  factors  simply 
may  be  applied  to  each  of  the  17  waste 
categories  as  appropriate. 

Industries  of  Interest.  Ideally, 
industrial  activity  should  be  forecast  for 
each  4-digit  SIC  (Standard  Industrial 
Classification)  code  industry 
responsible  for  one  percent  or  more  of  a 
state's  total  waste  volume.  There  are 
about  450  4-digit  SIC  industries 
represented  in  the  Office  of 
Management  and  Budget's  Standard 
Industrial  Classification  system.  While 
the  mix  of  major  waste  generating 
industries  will  vary  from  state  to  state, 
most  states  should  find  that  less  than 
100  4-digit  SIC  industries  will  account 
for  95  percent  to  99  percent  of  total  state 
generation.  In  many  states,  particularly 
the  smaller  ones,  the  majority  of 
hazardous  waste  quantities  will  be 
attributable  to  perhaps  20  industry 
groups. 

Even  though  economic  projections  at 
the  4-digit  SIC  code  level  of  detail  may 
provide  the  most  accurate  basis  for 
projecting  future  waste  quantities 
attributable  to  economic  change,  states 
are  not  required  to  build  sophisticated 
projections  models  to  track  changes  at 
this  level.  States  should  choose  the  level 
of  detail  in  their  economic  projections 
best  suited  to  their  industrial  bases, 
level  of  detail  in  baseline  waste 
generation  data,  and  technical  support 
available  within  the  state  to  make 
projections.  Some  states  may  find,  for 
example,  that  projections  at  the  2-digit 
SIC  code  level  are  most  appropriate. 
Others  may  not  have  access  to  SIC  code 
information  linked  to  waste  generation 
and  may  thus  choose  to  project 
economic  change  using  a  statewide 
growth  index  such  as  total  state  product. 
All  of  these  methods  will  be  acceptable 
to  the  Agency  if  they  are  appropriately 
documented. 

Factors  for  Projection.  Actual  records 
of  the  number  of  product  units 
manufactured — tons  of  steel  or  barrels 
of  oil,  for  example — are  the  most  certain 
measures  of  industrial  output  because 
they  capture,  by  definition,  actual 
manufacturing  activity  within  the  plant. 
But  using  these  measures  to  project 
future  output  in  70  to  100  industries 
would  be  unnecessarily  complex.  In  the 
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past  few  years,  states  have  diosen  to 
project  ecmxMDic  changes  using  the 
following  indicators,  specific  to  a  target 
group  of  4-digit  SIC  industries: 

•  Total  employment; 

•  Production  employment; 

■  Value  added  by  manufacture; 

•  Value  of  shipments;  and 

■  Personal  income  h'om 
manufacturing  (wages). 

States  should  choose  the  indicator 
that  most  closely  approximates  in-plant 
industrial  activity,  and  for  which 
adequate  data  is  available.  None  of  the 
indicators  above  are  perfect  in  this 
respect  but  some  are  better  than  others. 
Availability  of  the  data  may  be  the 
overriding  factor  influencing  the  state's 
decision. 

Value  of  shipments,  for  example,  is 
routinely  reported  in  national  aggregate 
statistics  and  at  the  individual  plant 
level.  But  this  measure  does  not 
distinguish  between  manufacturing  and 
inventories  as  the  source  of  shipments. 
Waste  generation  would  be 
overestimated,  for  example,  if  waste 
was  normalized  to  data  that  represented 
shipments  from  inventories  instead  of 
prochiction.  since  actual  production 
levels  fand.  hence,  waste)  in  that  year 
would  be  lower  than  shipments  would 
indicate,  fai  addition,  the  double 
counting  associated  with  cross- 
shipments  in  value  of  shipments  data 
may  account  for  overestimates  of  plant 
activity. 

Total  empioyment  also  is  routinely 
reported  in  national  statistics  and  by 
individiial  plants,  but  dianges  in 
employment  can  misrepresent 
manofactnring  activity  if  management 
and  production  employment  duinge  at 
different  rates.  In  addition,  waste 
generation  estimates  based  on 
employment  will  be  significantly 
overestimated  if  a  company 
headquarters,  representing  largely 
management  as  opposed  to  production 
labm,  constitutes  a  significant  share  of 
total  employment  within  a  given  SIC 
code. 

Value  added  closely  parallels 
manufacturing  activity  because  this 
measure  avoids  the  problem  of 
inventories  associated  with  value  of 
shipments  data.  These  data  are  more 
limited,  however,  at  the  national  level 
and  they  are  rarely  reported  by 
individual  manufacturing 
establishments. 

While  production  employment  is  an 
input  measure  of  manufacturing  and  not 
an  output  measure,  it  remains  a  good 
overall  indicator  insofar  as  it  parallels 
manufacturing  activity  and  is  generally 
available  at  the  4-digit  SIC  code  level 
regionally.  It  is  important  to  account  for 
changes  in  labor  productivity,  however. 


in  projections  of  waste  generation  as  a 
function  of  production  employment.  As 
indutries  automate,  the  ratio  of  waste 
per  productim  employee  may  change, 
leading  to  over-  or  nnderesthnates  of 
future  waste  production  if  these 
adjustments  are  overlooked,  bi  general, 
as  labor  productivity  increases  (the 
output  per  production  employee  rises). 
more  waste  will  be  created  per 
employee  in  fnture  years  than  in  the 
baseline  year. 

Personal  income  from  manufacturing, 
or  sinqily  wages,  is  another  good  overall 
indicator  of  plant  activity.  Estimates  of 
personal  income  from  manufacturing  are 
available  in  national  aggregate  form,  by 
4-digit  SIC  code,  and  by  state. 

Sources  of  Data.  The  U.S.  Department 
of  Commerce  (Bureau  of  the  Census) 
and  the  U.S.  Department  of  Labor 
(Bureau  of  Labor  Statistics)  collect  and 
publish  historical  data  on  vahie  of 
shipments,  value  added,  total 
employment,  production  employment 
and  income  fiiom  manufacturing  at  the  4- 
digit  SIC  code  level,  by  state  or  by 
county.  At  a  minimum,  all  states  can  use 
these  data  to  project  future  trends  based 
on  trends  over  the  past  five  years. 
Alternatively,  the  Bureau  of  Industrial 
Economics  prepares  similar  projections 
for  groups  of  4-digit  SIC  industries  for 
the  nation  as  a  whole  in  its  annual 
publication,  US.  Industrial  Outlook. 
States  can  adapt  these  national 
projections  if  they  so  choose  or  they  can 
adjust  them  with  state-specific  data.  The 
Bureau  of  the  Census'  publication. 
County  Business  Patterns,  provides  a 
source  of  historical  data  on  employment 
and  sales,  by  industry  and  by  county. 
Projections  of  personal  income  &om 
manufacturing  by  SIC  code  and  state 
through  the  year  2X1O0  are  available 
throng  the  U.S.  Bureau  of  Labor 
Statistics.  Similar  projections  at  the 
state  level  may  be  available  from  slate 
agencies  responsible  for  employment  or 
labor  trends. 

Topically,  a  state  economic 
development  office  or  office  of  the 
Governor  responsible  for  revenue 
projections  will  prepare  its  own  forecast 
of  industry  growth.  These  projections 
may  be  incorporated  directly  into 
capacity  assurance  projections. 

Reporting  Projections.  States  report 
the  results  of  hazardous  waste 
projections  attributable  to  economic 
change  in  column  A  of  Worksheet  V-1. 
A  separate  Worksheet  should  be 
presented  for  each  projection  year. 

Documentmg  Projections.  States 
should  develop  narrative  support  for  the 
projections  oi  waste  generation  and 
demand  for  management  types 
presented  in  Worksheet  V-1.  In 
particular,  the  narrative  documenting 


the  effects  of  economic  change  should 
explain  how  growth  factors  were 
applied  to  project  waste. 

Incorporating  the  Effects  of  Waste 
Minimization 

States  have  the  option  to  reduce 
demands  for  waste  management 
capacity  in  1989. 1995.  and  2O00  by 
promoting  waste  reduction  and 
projecting  its  effects.  Plans  for 
implementing  and  accoimting  for  such 
activities  must  be  documented  in 
Chapter  IV.  In  that  chapter,  states  must 
identify  two  key  parameters  of  thier 
waste  reduction  adjustments:  (1)  target 
percent  or  tonnage  reductions  by  waste 
type,  and  (2)  a  schedule  over  which 
these  reductions  are  expected  to  take 
place.  In  this  chapter,  states  must  show 
how  the  factors  developed  in  Chapter  FV 
have  been  incorporated  in  their 
projections. 

The  most  straightforward  approach  is 
to  adjust  the  expected  waste  quantities 
generated  in  a  target  year  by  Ute 
quantity  expected  to  be  reduced  through 
waste  reduction.  A  simple  narrative 
explanation  of  how  waste  reduction 
factors  were  applied  should  be  included 
to  support  the  adjustments  made  in 
column  B  of  Worksheet  V-1. 

Incorporating  the  Effects  of  Regulatory 
Changes  on  Waste  Generation 

EPA  anticipates  that  changes  in 
regulations  over  the  projection  period 
will  affect  both  waste  quantities  (the 
demand  for  waste  management 
capacity)  and  the  allowable  alternatives 
for  management  Both  are  expected  to 
affect  a  state's  ability  to  assure 
adequate  capacity.  This  section 
identifies  the  extent  to  which  states 
should  include  the  effects  of  regulatory 
changes  on  projections  of  waste 
generaticm.  A  subsequent  section 
addresses  the  effects  of  regulatory 
changes  on  capacity  supply  and  on  the 
allowable  matching  of  waste  type  to 
management  categories. 

The  effects  of  regulatory  changes  on 
the  demand  side  should  be  incorporated 
in  ccriomn  C  of  Worksheet  V-1. 
Regulatory  effects  on  waste  generation 
also  should  be  documented  separately 
in  a  narrative  statement. 

Because  of  the  uncertainty  in 
projecting  these  effects  over  a  20-year 
period.  EPA  expects  the  states  to 
account  for  regulatory  change  only  to 
the  extent  that  the  Agency  has 
published  and  can  make  available  to  the 
state  its  Regulatory  Impact  Analysis 
(RIA)  for  each  rule,  as  of  October  1, 
1988.  The  RIA  will  describe  likely 
quantitative  effects  on  waste  generation 
and  consequent  demands  for 


Federal  Register  /  Vol.  53.  No.  109  /  Wednesday,  August  31.  1988  /  Noticeg 


33873 


management  tecimologies.  The  following 
is  a  list  of  rules  that  EPA  expects  to 
have  an  impact  on  capacity  assurance, 
and  for  which  publication  of  an  RIA  is 
expected  by  October  1: 

Land  Disposal  Restrictions,  First 
Third.  Should  effect  virtually  all  listed 
and  characteristic  wastes  and.  by 
extension,  all  industries  generating 
them.  Expected  to  shift  the  management 
of  certain  waste  streams  away  from 
land  disposal  and  toward  incineration 
and  other  treatment  options.  Also 
expected  to  stimulate  waste  reduction. 
Treatment  standards  must  be 
promulgated  by  May  8. 1990. 

New  listings.  Should  expand  the 
number  of  waste  streams  under 
regulation;  six  new  wood  preserving 
waste  streams  will  be  proposed  in 
September  1988,  including  two 
wastewater  streams  (1.1  million  tons/ 
year)  and  four  process  streams  (45,000 
tons/year);  two  new  waste  streams  to 
be  added  in  summer  1988  from  methyl 
bromide  manufacture  (amounts 
confidential):  one  new  waste  stream 
from  petroleum  refining  to  be  added  in 
1988  (200,000  tons/year). 

States  should  estimate  the  additions 
(or  deletions)  to  regulated  waste 
volumes  attributable  to  the  above  rules 
and  record  these  results  in  Column  C  of 
Worksheet  V-1. 

Projecting  Non-Recurrent  and  One-Time 
Only  Waste  Generation 

Non-reciuient  waste  generation  can 
result  from  periodic  industrial 
operations  (boiler  and  other  process  Unit 
maintenance)  and  RCKA  and  CERCLA 
corrective  actions  and  cleanups.  Waste 
generated  from  these  sources — ^while 
possibly  significant — are  much  more 
difHcult  to  project  than  waste  from 
continuous  industrial  processes.  In  the 
long  ran,  the  demand  for  capacity 
imposed  by  one-time  wastes  may  be  less 
important  to  capacity  assurance  than 
the  demaxul  imposed  by  reciurent 
wastes.  Separating  one-time  from 
recurrent  wastes,  therefore,  should  be  in 
the  state's  best  interest. 

EPA  recognizes  that  data  for 
projecting  the  generation  of  one-time 
waste  are  generally  less  available  and 
less  reliable  than  data  on  recurrent 
waste  generation.  This  section  describes 
possible  methods  that  states  may  use  to 
make  such  projections,  given  current 
data  inadequacies.  States  are 
encouraged  to  develop  alternative 
methods  to  project  one-time  waste 
generation  and  to  fully  document  their 
assumptions  and  procedures. 

While  data  may  not  always  be 
available  to  tmppoii  realistic 
calcidations.  states — as  a  minimum — 
should  attempt  to  estimate  RCRA- 


hazardouB  waste  produced  from  the 
following  dasses  of  activities; 

•  Site  remedial  actions  (from  federal 
Superfund  and  state  clean-ups); 

•  RCRA  corrective  actions; 

•  Underground  storage  tank  cleanup: 
and 

•  Site  remedication  as  a  result  of  real 
estate  transfer  statutes. 

The  projected  sum  of  all  non-recurrent 
waste  quantities  should  be  reported  by 
waste  type  in  column  D  of  Worksheet 
V-1  (one  worksheet  for  each  projection 
year).  Calculations  should  be 
documented  in  a  separate  narrative. 

Notice  of  Corrective  Actions  to 
Receiving  State 

To  assist  states  in  accounting  for  the 
amounts  of  CERCLA  corrective  action 
waste  imported  into  their  state,  the  EPA 
will  inform  the  recipient  state  regarding 
its  intention  to  fund  remedial  actions 
and  immediate  removals  that  will  cause 
wastes  to  be  shipped  to  that  state.  Tbis 
information  will  include  the  source  of 
waste,  waste  quantity,  waste 
characteristics,  proposed  treatment  or 
disposal  facility  to  receive  waste,  and 
anticipated  shipment  date.  The 
information  will  be  provided  to  the 
recipient  state's  environmental 
regulatory  agency  at  least  45  days  in 
advance  of  the  anticipated  shipment 
date.  Tliis  action  will  allow  the  recipient 
state  an  opportunity  to  coment  on  the 
consistency  of  the  removal  with  both  the 
exporting  state's  CAP  and  its  own  plan. 
Sits  RemadW  Actions 

For  many  Superfund  sites,  estimates 
of  the  quantities  of  contaminated  site 
wastes  (soils  and  groundwater)  that 
may  require  off-site  treatment  and 
disposal  are  available  in  Records  of 
Decision  (RODS).  Where  RODS  have 
not  yet  b^n  prepared,  more  limited 
information  regarding  quantities  likely 
to  be  encountered  at  Superfund  sites 
may  be  available  in  Remedial 
Investigations,  Feasibility  Studies,  or 
Hazard  Ranking  System  listings.  These 
documents  are  available  for  review  in 
EPA's  10  regional  offices.  The  aimual 
volume  of  wastes  to  be  removed  from 
these  sites  is  largerly  a  function  of  the 
extent  of  contamination  (and  hence  the 
decision  to  ship  waste  off-site  or  handle 
it  on-site)  and  rate  of  expenditures  for 
site  deanup  activities.  EPA  recognizes 
that  these  estimates  will  be  higlily 
uncertain,  especially  for  those  sites 
without  approved  RODs  or  for  state 
cleanup  sites  without  comparable 
documentation. 

Where  data  permit,  states  should 
prepare  a  list  (^  all  federal  and  state 
Superfund  sites  for  whidi  reliable 
estimates  of  the  quantity  to  be  handled 


is  available  and  estimate  a  time  interval 
over  which  actual  remedial  work  will  be 
completed.  Such  estimates  may  be  best 
made  by  the  State  Superfund  office  or 
the  EPA  regional  Superfund  coordinator. 
For  each  site,  prepare  a  listing  of  the 
contaminants  that  predominate  and 
match  them  as  dosely  as  possible  to  one 
(or  more]  of  the  17  capadty  assurance 
waste  categories.  Much  of  this 
information  should  be  available  in  site 
investigation  and  dedsion  dociunents 
referenced  above.  In  the  absence  of  such 
information,  exdude  this  site  bom 
further  consideration. 

States  should  then  estimate  the 
quantity  of  Superfund  waste  expected  to 
be  handled  off-site  at  m-state  facilities 
versus  that  quantity  to  be  exported. 
Superfund  waste  shipped  off-«ite  must 
be  manifested  like  any  other  waste 
stream  regulated  under  RCRA.  An 
analysis  of  current  waste  manifests  may 
be  used  to  project  future  in-state 
handling  from  exported  Superfund 
waste.  Regardless  of  how  states  make 
this  estimate,  however,  it  should  be  fully 
documented  with  descriptions  of 
procedures  and  explanations  of 
assimiptions. 

RCRA  Corrective  Action  Sites 

State  should  assemble  the  following 
information: 

(1)  From  the  regional  EPA  office  or  the 
state  RCRA  permitting  office  (depending 
on  your  state's  authorization),  compile  a 
list  of  potential  RCRA  sites  tiiat  will 
require  corrective  action  (be  sure  to 
include  corrective  action  as  a  condition 
of  obtaining  a  Part  B  permit  plus 
corrective  action  as  a  condition  of 
closure).  In  most  cases,  states  will  be 
unable  to  estimate  waste  quantities  or 
waste  volumes  to  be  removed  unless  a 
Corrective  Measures  Study  (CMS)  has 
been  prepared.  The  Agency  recognizes 
that  as  relatively  few  omective  action 
sites  have  progressed  to  the  CMS  stage 
(several  years  may  elapse  before  a 
potential  site  has  been  fully  evaluated), 
states  may  be  limited  in  their  ability  to 
incorporate  the  effects  of  RCRA 
corrective  action  into  tiieir  1989  CAP.  In 
the  absence  of  these  data,  states  may 
wish  to  assiune  that  a  proportion  of 
RCRA  fadlities  will  require  corrective 
action  and  document  that  assumption  to 
the  best  of  tiieir  ability. 

(2)  Estimate  die  amounts  and  timing  of 
expected  on-site  management  demands 
and  off-site  demands  using  methods 
described  above  for  Superfund  site 
estimates. 

(3)  Estimate  the  pn^rartion  of  off-site 
waste  expected  to  be  shipped  to  in-state 
fadlities  and  that  shipped  out  of  state 
using  information  on  waste  manifest 
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forms.  In  the  absence  of  an  historical 
record  of  shipments  from  RCRA 
corrective  action  sites,  the  state  should 
assimie  that  all  removed  material  will 
be  shipped  to  in-state  facilities,  if  they 
now  exist.  Otherwise  assume  that  they 
will  be  exported. 

Underground  Storage  Tanks 

While  they  are  regulated  separately, 
corrective  action  requirements  for 
releases  from  tanks  containing 
petroleum  or  hazardous  substances  are 
similar  to  other  cleanup  requirements — 
visibly  contaminated  soils  must  be 
removed.  If  residual  contamination  of 
groundwater  or  surrounding  soils 
persists,  additional  cleanup  is 
necessary.  Actual  levels  of  cleanup  are 
determined  on  the  basis  of  site-specific 
environmental  risks  and  potential 
exposure.  States  should  include 
estimates  of  RCRA-hazardous  waste 
quantities  likely  to  be  generated  as  a 
result  of  underground  storage  tank 
remediation,  only  if  sufficient  data  are 
available.  The  type  of  data  needed 
include: 

•  Inventory  of  tanks  subject  to 
regulation 

•  Statistics  on  leakage  rates, 
preferably  by  type  of  tank 

•  Characterization  of  tank  inventory 
by  contents  (gasoline,  solvents,  other 
organics.  inorganics) 

•  Field  estimates  of  extent  of 
contamination.  If  these  data  are 
available,  states  should  estimate 
quantities  and  timing  of  demand  for 
waste  management  services  using 
methods  similar  to  those  presented  for 
estimating  Superfund  demands. 

Site  Remediation  From  Real  Estate 
Transaction  Laws 

If  applicable,  states  should  include 
estimates  of  RCRA-regulated  waste 
generated  from  site  remediation 
pursuant  to  state  real  estate  transfer 
statutes  (i.e.  New  Jersey's  ECRA  statute] 
based  on  trends  in  past  rates  of 
generation,  if  such  data  are  available. 

Total  Projected  Demands 

States  should  record  the  sum  of 
columns  A  through  D  in  column  E  of 
Worksheet  V-1.  This  quantity 
represents  the  total  projected  demand 
for  waste  management  capacity  without 
consideration  for  the  location  of 
handling  or  of  the  effects  of  imports  or 
exports. 

Matching  Waste  Types  to  Management 
Categories  and  Incorporating  the  Effects 
of  Regulatory  Change  on  Capacity 
Supply 

Total  demands  for  waste  management 
capacity  should  be  brought  forward 


from  Column  E  of  Worksheet  V-1  and 
distributed  among  the  15  waste 
management  categories  in  Worksheet 
V-2  in  such  a  way  that  none  of  tlie  rules 
expected  to  be  in  place  in  each 
projection  year  would  be  violated.  Most 
untreated  liquid  and  sludges,  for 
example,  should  be  banned  &om  land 
disposal  by  1995;  thus,  no  waste  of  this 
nature  should  be  matched  with  land 
disposal  in  Worksheet  V-2,  unless  it 
Hrst  undergoes  some  treatment.  States 
should  briefly  describe  the  assumptions 
behind  their  projected  matches  of  waste 
types  to  management  categories. 

States  also  should  estimate  the 
demand  for  RCRA.  capacity  imposed  by 
non-regulated  waste.  EPA  will  provide 
estimates  of  these  data  as  of  1986  from 
the  TSDR  Survey.  States  can  hold  this 
level  of  demand  steady  over  the 
projection  period  or  adjust  it  up  or 
down,  consistent  with  state  policies  on 
the  proper  handling  of  non  RCRA- 
regulated  waste.  These  entries  should  be 
documented  in  a  separate  narrative. 

Projecting  E^orts.  States  may  show 
level,  reduced,  or  increassed  exports 
(relative  to  1987  levels)  in  the  final 
column  of  Worksheet  V-2,  to  the  extent 
that  they  do  not  violate  the 
"reasonableness"  criteria  of  Appendix 
A.  EPA  will  assume  that  the  pattern  of 
exports  (the  states  to  which  different 
quantities  of  exports  are  sent)  in  the 
projection  years  will  remain  the  same  as 
the  pattern  of  exports  in  1987  as  noted  in 
Worksheet  III-7.  If  a  state  believes  that 
this  pattern  will  change  in  any 
projection  year,  a  narrative  statement 
should  accompany  worksheet  V-2, 
explaining  the  changes.  For  example,  a 
state  might  enter  into  an  agreement  with 
another  state  that  changes  the  pattern  of 
export  flows  to  that  state,  as  reflected  in 
both  states'  CAPs. 

Worksheet  V-3  is  similar  to  V-2, 
except  that  it  asks  states  to  determine 
the  e^ect  on  management  capacity  of  all 
projected  in-state  waste,  including 
exports.  The  results  of  both  Worksheets 
will  be  used  to  estimate  capacity  need 
in  Worksheet  V-4. 

Calculating  Hazardous  Waste 
Management  Capacity  Needs 

Using  Worksheet  V-4,  states  must 
determine  the  amount  of  management 
capacity  potentially  needed  in  the  state 
over  the  next  20  years.  In  determining 
these  needs,  the  state  must  make 
adjustments  to  account  for  on-site  and 
captive  handling  and  describe 
assumptions  on  waste  imports  and 
exports. 


Adjustments  for  On-Site  and  Captive 
Handling 

For  purposes  of  assuring  capacity, 
states  can  assume  that  all-waste  (or  the 
proportion  of  total  waste)  currently 
managed  on-site  will  continue  to  be 
managed  on-site,  unless  the  state 
believes  regulatory  changes  or  market 
forces  will  alter  this  pattern.  If  such 
shifts  are  anticipated,  states  should 
document  the  assumptions  leading  to 
the  conclusion.  Similarly,  states  can 
assume  that  all  waste  (for  the  proportion 
of  total  waste)  now  handled  in  captive 
facilities  will  be  handled  in  captive 
facilities  in  the  projection  years. 

In  either  case,  states  should  retrieve 
the  appropriate  data  from  Chapter  III, 
Worksheets  III-3  and  III-4  and  present 
their  best  estimate  of  on-site  and  captive 
handling  in  Worksheet  V-4  (a  separate 
worksheet  for  each  projection  year).  The 
first  row  of  Worksheet  V-4  should  be 
brought  forward  from  the  column  totals 
of  Worksheet  V-2  and  V-3. 

Projecting  Commercial  Capacity  Needs 

States  should  calculate  their  potential 
need  for  additional  in-state  waste 
management  capacity  using  the  top 
block  of  rows  in  Worksheet  V-4.  These 
calculations  use  the  demand  projection 
figures  obtained  from  Worksheet  V-2, 
which  subtract  the  quantities  of  waste 
projected  to  be  exported  by  the  state 
(see  "Projecting  Exports,"  page  V-7).  To 
calculate  'Total  Demand  With  Imports, 
Excluding  Exports,"  total  demand 
estimates  first  must  be  transferred  from 
the  last  row  of  Worksheet  V-2  (for  each 
appropriate  projection  year).  Capacity 
demand  directed  to  on-site  and  captive 
facilities  next  must  be  subtracted  (see 
discussion  above),  and  demand  due  to 
projected  waste  imports  must  be  added. 

Projecting  Waste  Import  Demand. 
States  may  hold  imports  constant  to 
1987  levels— or  allow  them  to  grow — in 
their  demand  projections  without 
providing  additional  narrative  to  EPA.  If 
imports  are  shown  to  decline.  The 
assumption  of  declining  imports  would 
be  acceptable  if  it  corresponds  with 
CAP  of  the  state  exporting  the  waste,  or 
if  it  is  based  on  the  importing  state's 
assumption  that  export  practices  from 
other  states  will  change  over  time  in 
accordance  with  the  process  of 
Appendix  A.  If  an  assumption  of 
declining  imports  is  not  supported  by 
other  states'  CAPs,  then  the  importing 
state  must  fully  document  the  basis  of 
its  assumption. 

Final  Calculation  of  Demand.  In 
estimating  final  demand,  states  may 
claim  all  available  capacity  projected  as 
available  through  1989,  based  on  their 
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analysis  in  Chapter  III.  Data  on  1969 
commerciad  capacity  should  be  obtained 
from  Worksheet  III-6.  The  predicted 
1989  commercial  capacity  should  be 
subtracted  from  the  total  commercial 
demand  figures  in  Worksheet  V-4  to 
obtain  an  estimate  of  capacity  shortfall 
(or  excess)  in  each  projection  year. 
These  figures  will  form  the  basis  of 
capacity  need  plans  as  described  in 
Chapter  VI. 

Calculating  the  In-State  Capacity 
Balance.  The  bottom  block  of  rows  in 
Worksheet  V-4  are  used  to  calculate  the 
balance  of  total  in-state  commercial 
capacity  (excluding  import  demand] 
against  total  in-state  waste  generation 
(including  potential  waste  exports.)  To 


should  transfer  the  demand  estimates 
from  Workslwet  V-3  (for  each 
appropriate  year)  to  Worksheet  V-4  (for 
each  apprc^riate  year).  Subsequent 
calculations  then  are  similar  to  those 
described  above  (for  the  top  block  of 
rows)  except  that  import  ejects  are 
neglected. 

The  result  of  these  calculations  will 
be  used  by  EPA  to  assess  the  effect  of 
waste  imports  and  exports  on  the 
commercial  capacity  contained  in  each 
state.  They  will  not  be  used  as  a  basis 
for  assessing  future  need. 

Plans  To  Address  Capacity  Shortfalls 

States  that  show  an  excess  of 
management  capacity  in  Worksheet  V-4 


for  the  projection  years  1989, 1995,  and 
2009  are  not  required  to  present  plans 
for  addressing  capacity  shortfalls.  These 
states  must  only  supply  brief 
information  in  Chapter  VI. 

States  that  show  a  shortfall  of 
management  capacity  in  Worksheet  V-4 
for  projection  years  1989, 1995,  and  2009 
must  describe  their  procedures  in 
Chapter  VI  to  create  new  capacity 
through  either  new  or  expanded 
facilities  in  the  state.  States  may  choose 
not  to  meet  the  entire  shortfall  by 
creating  new  capacity.  In  this  case  they 
must  revise  their  numbers  for  waste 
minimization  (Chapter  IV)  and  waste 
exports  and  recalculate  Worksheet  V-4. 


VyV 

WORKSHEET  V-1 .— SUk«MRY  OF  IN-StATE  WASTE  QUANTITIES  PROOUCFT)  IN  PROJECTION  YEAR  — 

[AH  in  tor«s/ye»] 

1 

1  1 

I              IManagement  Technology 

Proiactad  Oemartd 

From  Recunent 

Waste  Gowontion 

Adjustment  tar 
Waste  Reduction 

Adjustment  for 
Regulatoiy  Change 

Oemand  from  One- 
TimaWMfls 

Total  Demand 
(A+B+C+O) 

A 

B 

C 

D 

E 

1.  ContamlnatBd  So« 

2.  Halogenated  Solvents 

3.  Nonhaiogenated  Solvants 

4.  HaloganatodOrgMiic  Liquids 

5.  rtonhalogenMed  Ogwiic  Uqukls 

6.  Organic  Liquids,  NEC 

7.  I^ed  Oganic/lnorgMic  1  iqiiirh 

8.  Inorganic  UqiMs  vvith  Oganics 

9.  Halogenated  Organic  So«ds/Skjdges 

1 1.  Organic  Soitfs/Sludges  NEC 

it  Inorganic  Liquids  with  Metals 

13.  Inorganic  Liquids.  NEC 

14.  Inorganic  Sotds/Skidges  with  Metals 

IS.  Inorganic  Soiids/Sludges.  NEC 

16.  Mixed  Inorganic/Organic  Soiids/Sludges 

17.  Other  Wastes  NEC* 

Totiri 

*  Other  wattes  include  explosives,  other  highly  reactives,  radioactive/hazardous  mixed  wastes,  gases,  lab  packs,  and  PCBs  mixed  with  RCRA  waste.  Please 
present  eadi  of  these  waste   streams   individaally  oo  a   sepaiate   lire  if  their  waste  quantity   exceeds  S   percent  of  the   total  state   waste   qoaotity. 
f4ote:  NEC  =  not  elsewhere  classified. 
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CODE 


Worksheet  V-2: 

Demand  for  Waste  Management  in  Projection  Year 

After  All  Adjustments 


MANAGEMENT  CATEGORIES 


WASTE  TYPES 


I 


i 


I 

90 


< 

2 

o 


» 

§■ 
a 

CD 

a. 

B 


rnntaminated  aoil 


Halo^enated  aolventa 


Nonb>lo«enated  aolvents 


Halotenated  ortanic  liquids 


Nonhalo|fen*ted  orfanie  liquida 


Organic  Itouida.  NEC 


Mixed  ortanic/inorCT: 
Inorganic  liquida  w/o 


nic  liquida 


ortanlca 


Haloygnat>H  nryantr  »oHd«/»linlfM 


Nonhalofcnated  orfanic  aolida/aludfca 


Organic  aolida/aludgea.  NEC 


Innrfnlr  Hqtitda  w/matala 


Inorganic  liquida.  NEC 


Inorfanic  aolida/aludfca  w/metala 


Inorganic  aolida/aludgea.  NEC 


Mixed  organic/inorganic  aolida/aludgea 


Other  waaUa.  NEC'^ 


Non-RCRA  Waate 


TOTAL 


Z 
o 
c: 
o 
a 


a)  Not  Elsewhere  Claaaified 

b)  Includln{  expIoaiTea.  other  hifhly  reactivea.  radioacUTe/hazardoua  mixed,  gaaea.  lab  packa.  ie  PCBa  mixed  with  RCRA  waatea. 


Worksheet  V-3: 

Demand  for  Waste  Management  Capacity  from 
All  (Including  Exports)  In-State  Generation  in  Projection  Year 


WASTE  TYPES 


ConUminated  soil 


Halnygnatert  aolventa 


Nonhalogenated  solvents 


MANAGEMENT  CATEGORIES 


I 
I 


Halogenated  organic  liquids 


Nonhaloyenated  organic  liquids 


Orfitnip  liqtiitla.  NECa 


Mixed  organic/inorganic  liquids 


Inorganic  liquids  w/organics 


ga 


Halogenated  organic  solids /sludges 


Nnnhaloyen^t^H  tiryanio  golids/alud^es 


Organic  solids/sludges.  NEC 


Innrganir  liqiiirfa  w/m«»t«U 


Inorganic  liquids,  NEC 


Tnej 


TnnrgAnio  «nlitl<»/«lii<<gp«i  w /metals 


Inorganic  solids/sludges.  NEC 


Mired  oryanic /inorganic  solids/shldgea. 


Other  wastes.  NEC 


Nnn-RCRA  Waste 


TOTAL 


^ 
^ 


9 

a. 
a 


< 
01 

Z 

o 


CO 


o. 

3 
re 

CD 

o. 

03 
«< 

> 

c 

00 

e 

OB 


CD 

s 

z 

o 


a)  Not  Elsewhere  Classified 

b)  Including  explosives,  other  highly  reactives.  radioactive/haaardous  mixed,  gases,  lab  packs,  tc  PCBs  mixed  with  RCRA  wastes. 
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Worksheet  V-4.— Summary  of  Demand  for  Commercial  Hazardous  Waste  Management  Capacity  in  Projection  Year- 


Waste  Management  Category 

Thermal  Destruction  (all  In  tons/year) 

Final  Disposition 

Liquids 
incineration 

SoKds 
Incineration 

Energy 
Recovery 

Land 

Treatment  (in 

tons/year) 

Deepwell 
lr)|ection  (In 
tons/year) 

Undfitt  (tons) 

Other 
disposal 

Total  Demand  with  Imports,  Excluding  Exports 

-  waste  handled  on-site 

-  waste  handled  in  captive  facilities 
+  waste  imports 

=  Demand  for  Off-Site  Commercial  Waste  Man- 
agement Capacity 
-commercial  capacity  available  1989 
=  Estimated  Capacity  Shortfall  (if  positive) 
Estimated  Capacity  Remaining  (if  negative) 

Total  DefTwnd  Exdoding  Imports,  Including  Ex- 
ports 

-  waste  handled  orvsite 

-  waste  handled  in  captive  facilities 

=  Demand  for  Off-Site  Commercial  Waste  Man- 
agement Capacity 

-  commercial  capacity  available  19A9 
=  In-State  Capacity  Balance 

WORKSHEET  V-4  (CONTINUED).— SUMMARY  OF  DEMAND  FOR  COMMERCIAL  HAZARDOUS  WASTE  MANAGEMENT  CAPACITY  IN 

Projection  Year 


Total  Demand  with  Imports,  Excluding  Ex- 
ports 

-  waste  handled  orvsite 

-  waste  handled  in  captive  faalities 
-)- waste  imports 

"  Oenrtand  tor  Off-Site  Commercial  Waste 
Management  Capacity 

-  commercial  capacity  available  1989 
=  Estimated  Capacity  Shortfall  (if  positive) 
Estimated  Capacity  Remaining  (if  negative) 


Total  Demand  Excluding  Imports,  Including 
Exports 

-  waste  handled  orvsite 

-  waste  handled  in  captive  facilities 

=  Demand  for  Off-Site  Commercial  Waste 
Management  Capacity 

-  commercial  capieKity  availat)le   1989 
=  In-State  Capacity  Balance 


Waste  Management  Category 


Reuse/Recovery  (all  in  tons/year) 


Meiais 


Sdvwits 


Others 


Treatment  (aB  in  tons/year) 


Organic' 


Inorganic' 


Sludge 


l^te:  Separate  reporting  for  aqueous  inorganic  and  aqueous  organic  treatment  is  optional  in  1989,  but  mandatory  in  and  thereafter 


Stabilizstion 


Other 


Chapter  VI — Documenting  State  Plans 
for  Increasing  in-State  Capacity 

Purpose 

This  chapter  requests  information  on 
each  State's  procedures  that  affect  or 
facilitate  the  development  of  hazardous 
waste  management  capacity.  Because 
the  CAP  addresses  a  20-year  timeframe, 
most  states  will  not  have  adequate 
capacity  in-place  today  to  handle  all  the 
hazardous  waste  generated  over  the 
next  20  years,  making  it  necessary  for 
States  to  document  their  procedures  to 
allow  or  facilitate  capacity 
development. 


Chapter  V  of  the  guidance  document 
asked  each  state  to  siunmarize  their 
projected  need  for  hazardous  waste 
management  capacity  over  the  next 
twenty  years,  after  taking  into  account 
waste  minimization  efforts  and  waste 
exports.  All  states  showing  a  shortfall  in 
their  hazardous  waste  management 
capacity  in  their  projection  years  must 
describe  their  plans  for  addressing  this 
shortfall  through  their  facility  siting 
process  and  their  procedures  to  process 
existing  facility  expansion  applications. 
States  projecting  hazardous  waste 
capacity  shortfallls  within  the  projection 
period  through  1995  also  must  report  key 
interim  and  final  siting  milestones,  such 


as  site  designation,  permit  submission, 
permit  approval,  and  expected 
construction  start. 

General  Instructions 

To  complete  the  requirements  of  this 
chapter,  states  should  respond  to  the 
questions  contained  in  the  attached 
forms.  States  should  copy  and  complete 
the  appropriate  forms  and  include  them 
in  the  CAP.  Additional  documentation 
should  be  included  as  needed. 

Not  all  forms  must  be  completed. 
States  that  project  sufficient  capacity 
through  year  20  must  only  complete 
Form  I,  "General  Siting  Description". 
This  form  requests  general  information 
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on  state  procedures  that  affect  or 
facilitate  the  development  of  new 
hazardous  waste  capacity.  It  covers 
such  items  as  the  state's  general  siting 
process,  preemption  and  override 
authority  of  local  and  state  government, 
and  laws  that  restrict  the  operation  or 
configuration  of  a  facility. 

States  that  project  a  capacity  shortfall 
in  any  projection  year  after  taking  into 
account  waste  minimization  and  waste 
exports  must  complete  both  Form  I  and 
Form  II,  "Capacity  Development  Plans," 
requests  a  more  detailed  description  of 
topics  covered  under  Form  I. 

Finally,  those  states  that  project  a 
shortfall  in  1989  or  1995  must  complete 
all  forms  up  through  Form  HI, 
"Milestones  and  State  Review".  This 
form  requests  information  on  the  state's 
anticipated  progress  in  meeting  its 
shortfall. 

A  glossary  of  the  terms  used  in  this 
Chapter  is  contained  in  the  Definition 
Section  at  the  end  of  the  chapter.  In 
addition,  technical  assistance  is 
available  from  EPA  in  several  forms.  A 
Hotline  at  the  Agency  is  available 
during  the  hours  of  XX  and  XX  Eastern 
Standard  Time,  Monday  through  Friday. 
In  addition,  the  EPA  Regional  Office 
serving  your  state  has  assigned  several 
individuals  to  answer  questions.  Please 
consult  the  Technical  Reference  Manual 
for  more  details,  including  a  list  of 
individuals  and  phone  numbers. 

Evaluation  Criteria 

The  EPA  recognizes  that  many 
different  state  approaches  exist  for 
planning  and  overseeing  the 
development  of  new  hazardous  waste 
management  capacity.  Each  state  has 
and  probably  will  employ  a  different 
strategy  to  ensure  that  it  has  adequate 
capacity  now  and  in  the  future.  The 
Agency  therefore  will  focus  its 
evaluation  on  two  key  areas: 

•  The  ability  of  a  state  program  to 
allow  or  facilitate  the  development  of 
adequate  capacity  when  needed;  and, 

•  The  degree  of  a  state's  reliance  on 
out-of-state  capacity  as  a  substitute  for 
developing  in-state  capacity. 

If  a  state  has  shown  in  Chapter  V  that 
it  plans  to  construct  new  capacity  to 
meet  projected  needs,  EPA  will  evaluate 
the  ability  of  a  state  program  to  meet  the 
expected  shortfall.  Because  the  Agency 
recognizes  that  states  can  do  many 
things  to  promote,  facilitate,  or  simply 
allow  the  development  of  new  capacity, 
the  Agency  will  concentrate  in  review 
on  items  that  may  indicated  a  flawed 
program  or  that  actually  hinder  siting. 
Practices  or  policies  that  may  either 
hinder  new  capacity  development  or 
indicate  program  difficulties  include  the 
oUowing: 


•  A  state  siting  processs  that  is 
subject  to  strong  local  premption  powers 
not  firmly  grounded  in  environmental, 
health,  and  safety  concerns.  An  inability 
of  the  state  to  appeal  or  rectify  such 
preemption. 

•  The  absence  of  a  siting  program 
having  clearly  defined  steps  and 
procedures.  A  lack  of  sufficient 
opportunity  for  public  review  and 
comment.  The  absence  of  clear  time 
lines  between  permit  review,  comments, 
and  approval  or  denial. 

•  The  enactment  of  rules  that  may  be 
viewed  as  discriminatory,  such  as 
placing  Umits  on  facility  size,  type  of 
waste  allowed  at  the  facility  based  on 
origin  of  the  waste,  or  outright 
prohibition  of  waste  management 
facilities  if  not  based  on  environmental 
health,  and  safety  concerns.  (This  would 
not  include  limitations  that  may  be 
agreed  to  by  the  facility  developer  and 
the  host  commiuiity  as  part  of  siting 
process  negotiation.) 

•  A  state  having  sufficient  demand 
for  new  hazardous  waste  capacity 
accompanied  by  a  history  of  failed  siting 
efforts. 

The  Agency  also  will  examine  the 
states  reliance  on  out-of-state  hazardous 
waste  management  capacity  to 
determine  if  it  conflicts  with  the 
requirements  set  forth  in  Appendix  A. 
Form  I:  General  Siting  Description 

All  states  must  fill  out  this  form.  States 
should  copy  and  complete  the  form  and 
include  it — along  with  additional 
documentation — in  Part  4  of  their  CAP. 
Please  attach  additional  information  if  more 
space  is  needed  to  answer  any  question. 

Name  of  Respondent 

Telephone  number ■ 

Address 


1.  Does  your  State  have  a  formal  hazardous 
waste  management  facility  siting  process  in 
addition  to  the  RCRA  permitting  process? 

—  Yes  —  No? 
If  Yes. 

la.  What  are  the  titles  of  the  legislative 
authorities  and  when  were  they  enacted? 

2.  Does  your  State  have  a  siting  agency  that 
is  distinct  from  the  RCRA  regulatory  agency? 

—  Yes  —  No? 
If  Yes. 

2a.  What  are  the  titles  of  the  legislative 
authorities  and  when  were  they  enacted? 


3.  Please  describe  (in  a  brief  narrative]  the 
procedure  used  to  review  facility 
applications,  select  sites  (if  applicable), 
review  permits,  and  provide  public  comment 
Please  indicate  the  time  required  to  complete 
major  steps,  such  as  the  time  required 
between  permit  application  and  approval/ 
denial.  Include  an  explanation  of  the  appeals 
process  available  to  the  siting  applicant,  the 
host  community,  and  siting  opponents. 


(Where  applicable,  please  note  how  a 
particular  activity  differs  for  expansion  of 
existing  facilities  compared  to  siting  of  new 
facilities.  If  the  process  is  significantly 
different  for  new  sitings  and  expansions, 
please  prepare  two  separate  descriptions.) 

3a.  If  possible,  please  construct  a  flowchart 
showing  the  major  steps  of  the  siting  process 
as  described  in  your  narrative.  Where  known, 
indicate  the  time  necessary  for  an  application 
to  proceed  through  each  required  step.  (See 
example  contained  in  back  of  this  chapter.) 

4.  Please  describe  (in  a  brief  narrative)  the 
outcome  of  recent  siting  applications  since 
1986. 

5.  The  following  questions  address  basic 
laws  and  rules  that  may  affect  the  siting  or 
expansion  of  new  facilities.  When  answering 
the  following  questions,  please  note  the 
relevant  law  or  rule  (if  applicable)  and  briefly 
describe  any  special  circumstances  or 
constraints  that  apply. 

5a.  Do  local  governments  in  your  State 
have  the  authority  to  approve  RCRA  permits? 

—  Yes  —  No? 

If  Yes,  please  Hst  the  applicable  regulation 
or  authority. 


5b.  Do  local  governments  in  your  State 
have  the  power  to  prohibit  facility  siting  by 
thp  use  of  zoning  ordinances? 

—  Yes  —  No? 

If  Yes.  please  list  the  applicable  regulation 
or  authority. 

5c.  Does  your  State  have  the  power  to 
override  local  zoning  authority  and/or 
preempt  local  zoning  powers? 

—  Yes  —  No? 

If  Yes,  please  list  the  applicable  regulation 
or  authority. 

5d.  Does  your  State  have  the  power  to 
override  and/or  preempt  any  other  local 
authorities  that  could  prohibit  or  restrict 
capacity  development? 

—  Yes  —  No? 

If  Yes,  please  list  the  applicable  regulation 
or  authority. 

5e.  Are  there  State  restrictions  on  the  size 
or  number  of  new  or  expanded  facilities? 

—  Yes  —  No? 

If  Yes,  please  explain. 

5f  Does  the  State  allow  facilities  to  be  built 
that  have  greater  capacity  than  that  needed 
to  treat  in-State  waste? 

—  Yes  —  No? 

If  No,  please  explain. 

6.  The  following  pertain  to  laws  and 
regulations  that  affect  interstate 
transportation  of  hazardous  waste. 

6a.  Does  your  State  assess  a  fee  on  the 
generation  of  hazardous  waste? 

—  Yes  —  No? 

If  Yes,  please  explain. 
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6b.  Does  your  State  assess  a  fee  for  the 
treatment  or  disposal  of  hazardous  waste? 
—  Yes  —  No? 
If  Yes,  please  explain. 


6c.  Does  your  State  have  the  power  to 
establish  differential  fees  on  waste  that  is 
imported  for  treatment  and/or  disposal? 

—  Yes  —  No? 

If  Yes,  please  explain. 

6d.  Are  any  limits  placed  on  the  size  of  the 
differential  fee? 

—  Yes  — No? 

If  Yes,  please  explain. 

6e.  Do  local  or  county  governments  have 
the  power  to  establish  differential  fees  on 
waste  that  is  treated  and/or  disposed  of  in 
their  jurisdiction? 

—  Yes  —  No? 

If  Yes,  please  explain. 

7.  In  addition  to  the  CAP,  has  the  State 
conducted  a  needs  assessment? 

—  Yes  —  No? 

7a.  Does  your  State  plan  to  use  the  CAP  to 
assess  needs? 

—  Yes  —  No? 

7b.  If  not  what  do  they  plan  to  use  to 
determine  the  need  for  new  facility  capacity? 

8.  Does  the  needs  assessment  indicate  a 
potential  shortfall  (in  commercial  capacity]? 

Projection  Year  1989  —Yes— No 
Projection  Year  1995  —  Yes  —  No 
Projection  Year  2009    —Yes  — No 

If  You  Answered  Yes  to  any  Part  of  Question 
8,  You  Must  Complete  Form  D. 

Form  II.  Capacity  Development  Plans 

Only  those  states  that  project  a  capacity 
shortfall  in  any  projection  year  must 
complete  this  fonn.  States  should  copy  and 
complete  the  form  and  include  it — along  with 
additional  documentation — in  Part  4  of  their 
CAP.  Please  attach  additional  information  if 
more  space  is  needed  to  answer  any 
question. 

Name  of  Respondent  — — 

Telephone  number 

Address ■ 


1.  How  much  new  commercial  facility 
capacity  will  be  needed  by  1989, 1995,  and 
2009  to  meet  the  shortfall  anticipated  for 
hazardous  waste  management  capacity?  See 
Worksheet  VI-1. 


2.  How  does  your  State  intend  to  develop 
new  in-State  capacity  as  identified  in  its 
needs  assessment? 

—By  siting  new  facilities 

— Through  the  expansion  of  existing 
facilities 

—Both 

— Other,  please  expain 


3.  If  you  intend  to  meet  new  capacity  needs 
by  increasing  waste  exports  beyond  the  1987 


levels,  please  explain  why.  Please  indicate 
whether  such  plans  are  based  on 
management  planning  efforts  with  other 
states,  industries  increasing  exports  to 
captive  facilities,  any  environmental  or 
economic  considerations  that  restrict 
development  of  in-State  capacity,  or 
projections  of  current  patterns. 

3a.  Have  you  contacted  states  that  now 
receive  your  waste  exports  prior  to 
completing  your  CAP? 

—Yes  —No? 

3b.  If  Yes,  will  the  CAPs  of  these  states 
reflect  your  projected  export  patterns? 

—Yes  —No? 

Please  list  the  states  that  you  have 
contacted. 

3c.  Are  you  participating  in  a  multi-state 
hazardous  waste  management  planning 
effort? 

—Yes  —No? 

3d.  Please  list  the  participating  states. 

4.  Does  your  State  have  siting  criteria? 
—Yes  —No? 

If  Yes,  please  attach  information  describing 
your  siting  criteria. 

5.  Are  any  of  the  following  methods  used  in 
your  State  to  select  sites  or  encourage  site 
develoment  (check  all  that  apply)? 

— State  selection  of  specific  site 
— State  purchase  of  specific  site 
— State  inventory  of  suitable  sites 
— Private  nomination  of  site 
— Local  nomination  of  site 
— Permit  fast  tracking 
— Other,  please  list: 

6.  How  is  the  public  allowed  to  participate 
in  the  siting  process  in  order  to  affect  the 
siting  decision? 

— Adjudicatory  public  hearings 

— Informational  public  hearings 

— Local  advisory  committee 

— Local  representatives  on  siting  board 

— Other,  please  explain 

7.  Is  financial  assistance  provided  to  the 
local  community  to  allow  it  to  review  the 
siting  apphcation  and  conduct  an 
environmental  or  health  assessment? 

—Yes  —No? 

If  yes, 

7a.  Who  supplies  the  funds? 

—State 

— Siting  applicant 

— Other,  please  explain 

7b.  What  is  the  maximum  amount  of 
ftmding  a  community  may  receive? 

$ 

7c.  Are  there  any  restrictions  on  the  use  of 
the  funds? 

—Yes  —No? 

If  Yes,  what  are  they? 


8.  Does  your  State  use  negotiation  in  its 
siting  process? 
—Yes  -No? 


If  Yes,  please  explain. 


9.  Are  dispute  resolution  procedures  used 
in  your  State  to  settle  differences  on  siting 
issues? 

—Yes  —No? 

If  Yes,  please  explain 

10.  Is  compensation  to  host  communities 
used  in  your  State? 

—Yes  —No? 

If  Yes,  please  explain. 

10a.  Who  is  responsible  for  providing  the 
compensation? 
— The  site  developer 
—The  State 
— Other,  please  explain 

10b.  What  type(s)  of  compensation  is  used? 
— Cash  payments 

— Fees  based  on  waste  management 
activities 
— Insurance 

— Emergency  training  and  equipment 
— Operating  concessions 
— Other,  please  list: 


11.  Is  your  State  authorized  to  build  and/or 
operate  a  hazardous  waste  management 
facility? 

—Yes  —No? 

If  Yes,  please  explain  (also  please  indicate 
if  you  presently  own  or  operate  any 
facilities). 


States  Projecting  a  Capacity  Shortfall  in  1989 
or  1995  Must  Complete  Form  m.  Mile-Stones 
and  State  Review. 

States  Only  Projecting  a  Shortfall  in  2009 
Stop  Here. 

Form  ni:  Milestones  and  State  Review 

Those  states  that  have  projected  a  shortfall 
for  1989  or  1995  must  complete  this  form. 
States  should  copy  and  complete  the  form 
and  include  it — along  with  additional 
documentation — in  Part  4  of  their  CAP. 
Please  copy  this  form  if  more  space  is  needed 
to  describe  your  State's  milestones. 

Name  of  Respondent 

Telephone  number 

Address 


1.  States  must  complete  a  schedule  of 
capacity  development  milestones  for  each 
type  of  management  capacity  needed.  These 
milestones  should  reflect  key  decision  dates 
for  different  types  of  capacity.  It  is  not 
necessary  to  list  specific  faciUties.  Please  use 
Woriuheet  VI-2  to  report  these  milestones. 
However,  states  should  also  include 
milestones  for  approval  of  RCRA  Part  B 
permits  for  established  facilities  now 
operating  under  interim  status. 

The  schedule  of  milestones  in  Worksheet 
VI-2  can  include  any  steps  in  the  State  siting 
process  that  would  indicate  the  development 
of  needed  capacity.  For  example,  states  with 
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developed  programs  could  define  their 
milestones  by  specifying  dates  by  wkich  the 
following  activities  should  be  completed: 

•  Enter  in  a  multi-state  hazardous  waste 
planning  effort. 

•  Designation  of  candidate  sites. 

•  Letter  of  intent  to  develop  a  facility  from 
a  private  party  (or  equivalent  commitment 
from  a  public  entity). 

•  Identification  of  host  community. 

•  Permit  submission. 

•  Draft  permit  approval. 

•  Final  permit  approval. 

•  Construction  start. 


•  Operation  start. 

States  without  a  formal  siting  program  also 
should  repoTi  the  above  activities.  However, 
they  also  may  indicate  key  mHestone  dates 
for  developing  their  own  siting  program.  This 
would  include  activities  such  as  the 
following 

•  Passage  of  siting  legislation. 

•  Establishment  of  statewide  siting  criteria. 

•  Creation  of  a  State  board  or  authority. 

•  Development  of  siting  regalations. 
States  are  not  restricted  to  the  program 

elements  suggested  here,  but  are  encouraged 


to  achieve  a  level  of  specificity  in  defining 
milestones. 

2.  What  are  the  likely  measures  your  Slate 
will  take  if  you  do  not  meet  an  anticipated 
milestone? 

— The  State  will  become  more  active  in 
capacity  development 

— The  State  will  change  it  siting  process 

— The  Slate  will  temporarily  increase 
exports 

— Other,  please  explain 


BNJJNG  CODE  S5M  50  M 


SITING  PROCESS  FLOWCHART 
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(See  Form  I,  Question  3a.) 


A  potenJwl  applicant  contacts  State 
Agencv    ,     iformation  on  the  siting 
procci. 

Siting  procedures  are  initiated  when 
facility  permit  application  is  submitted  by 

applKant                                           || 
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Host  community  notified  by  State  Agency 
of  facility  proposal 
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Informational  Public  Hearing  held  by  Slate 
Agency  in  the  host  community  to 
disseminate  materiab  uxi  receive 
comments 


Applicant  submits  materiab  required  by 
agefKy  (permit  forms,  financial  disclosure 
statement,  environmental  impact  analysfs) 


Materials  are  made  available  to  the  host 
community  and  interested  parties 


Comments  received  from  host  community 
and  interested  parties  are  submitted  to 
State  AgetKy  and  applicant 


Inadequate  materials  are  returned  for 
additional  work  arKi  resubmission  by  the 
applicar«  j  i 


Applicant  submits  completed  materials 
and  forms  to  State  Agency 


State  AgerKy  comietes  review  and  issues  a 
draft  permit  which  initiates  Adjudicatory 
Public  Hearing 


Oaft  permit  is  distributed  to  host 
community  and  interested  parties  before 
adjudicatory  Public  Hearing 


Adjudicatory  Public  Hearing  is  held  and 
testimony  received  from  applicant,  state 
agerKies  ar>d  interested  parties 


State  AgerKy  makes  final  decision,  if 
approved,  a  permit  b  issued 
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Worksheet  VI-1  .—Type  of 
Management  Capacity  Needed 

[TofW  pef  year] 


Waste  Management 
Categones 


1.  Metals  Recovery 

2.  Solvents  Recovery 

3.  Other  Recovery 

4.  lnc>r)eration: 
Liquids  Only 

5.  Inceneration: 
Sdids/ Sludges 

6.  Energy  Recovery: 
Kilns,  Boilers, 
Furnaces 

7.  Aqueous  Inorganic 
Treatment 

8.  Aqueous  Organic 
Treatment 

9.  Sludge  Treatment 

10.  Other  Treatment 

11.  Stabilization 

12.  Land  Treatment 

13.  Landfill 

14.  Deep-well  Injection 

15.  Other  Disposal 


Projection  Years 


1989 


1994        2009 


Worksheet  Vl-2.— Capacity 
Milestones 

Type  of  management  capacity  (from  list  of  IS 
categones): 


Date 


Milestone  Description 


Definitions  Section 

I    Siting  Process.  This  encompasses  all 
elements  of  screening  and  evaluation 
involved  in  gaining  approval  for  a 
specific  hazardous  waste  facility  at  a 
specific  site.  The  process  includes  site 
selection  (when  required),  application 
for  the  various  required  state,  national, 
and  local  permits,  review  of  those 
applications  by  the  appropriate 
government  agencies  in  accordance  with 
criteria  previously  specified,  hearings, 
other  forms  of  public  involvement  where 
applicable  (local  advisory  committees, 
negotiation),  submission  and  review  of 
application  amendments  and  revisions 
and  final  decision  (approval  or  denial  of 
the  application). 

Siting  Criteria.  These  are  constraints 
and  guidelines  specified  by  each  state 
for  evaluating  the  suitability  of 
individual  sites  proposed  for  hazardous 
waste  management  facihties.  These 
criteria  can  include  outright  prohibitions 
against  siting  facilities  in  certain 
environments  (in  100  year  flood  plains] 


or  can  be  more  general  and  list  the 
variables  that  should  be  taken  into 
consideration  in  evaluating  proposed 
sites  (population  density  and  evacuation 
plans). 

Milestone.  This  is  a  task  or 
achievement  to  be  accomplished  by  a 
specific  point  in  time.  Milestones  can  be 
stated  quantitatively,  such  as  tons  of 
incineration  capacity  in  operation  by  a 
certain  date,  or  can  be  described 
qualitatively  as  unique  policy 
components,  such  as  implementation  of 
certain  defined  procedures  in  a  state 
siting  program  by  a  specified  date. 

Needs  Assessment.  This  is  an 
evaluation  of  current  and  future  needs 
for  hazardous  waste  management 
capacity.  An  assessment  includes 
estimation  of  current  and  projected 
future  waste  generation,  evaluation  of 
current  and  imminent  capacity,  and 
calculation  of  capacity  shorfalls  or  need 
for  increased  management  capacity.  It 
may  also  include  an  analysis  of  current 
and  suggested  state  policies  in 
hazardous  waste  management.  A  needs 
assessment  provides  a  basis  for  state 
planning  for  future  hazardous  waste 
management,  helping  the  state  to  choose 
among  alternative  approaches  to 
satisfying  demand  for  sound 
management  capacity,  and  publicizes 
the  state's  market  needs  to  private 
suppliers.  A  needs  assessment  is  a 
statement  of  the  state's  position  in 
waste  management  and  does  not 
necessarily  lead  to  the  state's  active 
involvement  in  capacity  expansion  or 
site  selection. 

Negotiation.  This  consists  of  mediated 
and  nonmediated  interactions  between 
the  proponent  of  a  specific  hazardous 
waste  management  faciUty  and 
representatives  of  the  host  community 
and  other  communities  that  are  likely  to 
be  affected  by  the  proposed  facility. 
Negotiation  can  entail  clarification  and 
resolution  of  issues  and  concerns, 
development  of  alternatives,  and 
specification  of  compensation  and 
mitigation  measures  accepted  by  both 
parties. 

Compensation.  This  includes  services 
and  payments  made  to  a  host 
community  and  other  a^ected 
communities  to  help  allay  burdens 
imposed  by  their  proximity  to  a 
hazardous  waste  management  facility. 
Compensation  can  be  cash  payments  (a 
given  payment  per  ton  processed)  or 
provided  in-kind  (free  clean-up  of  public 
hazardous  waste  spills,  company 
maintenance  of  access  roads). 

Mitigation.  These  are  measures 


implemented  to  minimize  the  impact  of  a 
hazardous  waste  facility  on  the 
surrounding  population  and  the 
environment.  Whereas  compensatioa  is 
meant  to  balance  burdens,  mitigation  is 
intended  to  reduce  the  burdens  carried 
by  host  and  nearby  communities. 
Mitigation  includes  restrictions  on 
operating  hours  and  procedures, 
limitations  on  types  and  volumes  of 
waste  accepted,  stricter  engineering 
specifications,  and  construction  of 
additional  safety  features. 

Preemption.  "The  state  has  the 
authority  to  make  decisions  in  an  area 
normally  reserved  for  local  or  county 
government.  That  is,  the  state 
substitutes  its  authority  for  local  or 
county  authority  in  a  specified  policy 
area  so  that  a  decision  normally  left  to 
lower  level  of  government  is  taken  at  a 
higher  level  of  government  which  is  not 
required,  under  preemption,  to  defer  to 
local  preferences. 

Override.  The  state  has  the  authority 
to  overrule  decision  made  at  a  lower 
level  of  government.  With  regard  to 
hazardous  waste  management,  the  local 
jurisdiction  first  evaluates  the  case  and 
makes  a  decision;  this  decision  can  then 
be  appealed  to  the  higher  authority 
which  has  the  right  to  overturn  the 
decision  if  it  feels  justified. 

Facility  Expansion.  This  is  any 
increase  in  capacity  of  an  existing 
hazardous  waste  facility.  This  can  refer 
to  construction  of  plant  additions  or 
substitution  of  new  equipment  for  older 
equipment  with  a  concomitant  ability  to 
handle  greater  volumes  of  waste. 

Siting  Application.  This  is  a  request 
for  state  agency  approval  of  a  specific 
hazardous  waste  facility  on  a 
designated  site.  Application  contains 
engineering  specifications  of  the  facility, 
description  of  wastes  and  technical 
processes,  information  on  the  developer, 
as  well  as  environmental  and  geological 
description  of  the  site  and  surrounding 
area. 

Adjudicatory  Hearing.  This  is  a  public 
hearing  to  gather  evidence  and  arrive  at 
a  decision  on  a  proposed  facility, 
structured  like  a  judicial  review. 
Interested  parties  present  evidence  to 
infiuence  the  final  decision  and  are 
generally  subject  to  cross  examination 
as  part  of  the  process.  Based  on 
evaluation  of  the  evidence  presented, 
the  hearing  examiner  rules  on  the 
suitability  of  the  proposed  faciUty 
(granting  or  denying  a  permit)  or  makes 
a  recommendation  to  the  permitting 
authority  on  whether  or  not  the  facility 
should  be  approved. 
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Informational  Hearing.  This  is  a 
public  hearing  for  dissemination  of 
information  and  airing  of  opinions  on  a 
proposed  facility.  Representatives  of  all 
interested  parties  can  make 
presentations  and  discuss  areas  of 
concern,  evidence  is  collected  and 
turned  over  to  permitting  authorities  for 
consideration;  the  hearing  administrator 
presides  and  ensures  proper  procedure 
but  does  not  rule  on  the  proposed 
facility. 
[FR  Doc.  88-19414  Filed  ft-<}0-88;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  (HHS) 

Offlc*  of  Human  Development 
Services 

[Program  AnnouncenMnt  No.  HOS-88-3] 

Flacal  Year  1989  Coordinated 
Discretionary  Funds  Program; 
AvailalMity  of  Funds  and  Request  for 
Applications 

AQENCY:  Office  of  Human  Development 
Services,  HHS. 

•  Administration  for  Children,  Youth 
and  Families 

•  Administration  on  Developmental 
Disabilities 

•  Administration  for  Native 
Americans 

ACHON:  Announcement  of  availability  of 
funds  and  request  for  applications  under 
the  Office  of  Human  Development 
Services'  (HDS)  Coordinated 
Discretionary  Funds  Program  (CDP). 

summary:  HDS  announces  its 
Coordinated  Discretionary  Funds 
Program  (CDP)  for  Fiscal  Year  1989. 
Funding  for  HDS  grants  and  cooperative 
agreements  is  authorized  by  legislation 
governing  the  discretionary  programs  of 
the  three  Program  Administrations 
within  HDS — the  Administration  for 
Children.  Youth  and  Families  (ACYF); 
the  Administration  on  Developmental 
Disabilities  (ADD);  and  the 
Administration  for  Native  Americans 
(ANA).  This  year  the  Administration  on 
Aging  (AoA)  and  the  National  Center  for 
Child  Abuse  and  Neglect  (NCCAN)  will 
not  be  participating  in  HDS'  CDP 
announcement.  They  will  be  issuing 
separate  announcements  later  in  the 
year. 

This  program  announcement  consists 
of  three  parts.  Part  I.  the  Preamble, 
discusses  the  purpose  of  the  HDS  CDP 
and  lists  the  statutory  funding 
authorities.  Part  II  describes  the 
programmatic  priorities  under  which 
HDS  solicits  applications  for  funding  of 
projects.  Part  HI  describes  in  detail  how 
to  prepare  and  submit  an  application. 

All  of  the  forms  necessary  to  submit 
an  application  follow  Part  IIL  No 
separate  application  kit  is  either 
necessary  or  available  for  submitting  an 
application.  If  you  have  a  copy  of  this 
announcement,  you  have  all  the 
information  and  forms  required  to 
submit  an  application. 

Grants  will  be  made  under  this 
program  announcement  subject  to  the 
availability  of  funds  for  support  of  these 
activities. 

DATES:  The  closing  date  for  receipt  of 
applications  under  this  announcement  is 
November  10, 1988. 


AOORESSES:  Application  receipt  paint: 
Department  of  Health  and  Human 
Services,  HDS/Grants  and  Contracts 
Management  Division.  200 
Independence  Avenue.  SW..  Room  724- 
F,  Washington,  DC  20201  Attn:  HD&-8&- 
3. 

This  program  announcement  is 
available  as  an  electronic  document 
through  the  HDS  Computer  Bulletin 
Board.  Organizations  equipped  with 
computers  and  modems  may  link  to  the 
bulletin  board  by  calling  (202)  755-164Z. 
Most  popular  communications  programs 
will  work.  The  correct  settings  are  8 
data  bits,  one  stop  bit,  no  parity,  1,200 
bits  per  second  (BAUD). 

FOR  FURTHER  INFORMATION  CONTACT: 

Department  of  Health  and  Human 
Services,  HDS/Office  of  Policy.  Planning 
and  Legislation,  Division  of  Research 
and  Demonstration.  200  Independence 
Avenue,  SW..  Room  724-4^,  Washington, 
DC  20201.  Telephone  (202)  755-^560.  To 
provide  24-hour  coverage,  calls  to  this 
number  may  be  answered  by  an 
answering  machine. 

SUPPLEMENTARY  INFORMATION: 

Part  I — Preamble 

A.  Goals  of  the  Office  of  Human 
Development  Services  (HDS) 

The  Program  Administrations  within 
the  Office  of  Human  Development 
Services  (HDS).  although  different  from 
one  another  in  the  speciHc  populations 
they  serve  and  the  varied  programs 
which  they  administer,  share  a  common 
mission:  to  reduce  dependency  and 
increase  self-sufficiency  among  our  most 
vulnerable  citizens.  Emphasis  on  this 
mission,  and  progress  toward  it,  will 
help  more  Americans  live  independent 
hves.  In  the  end,  it  will  reduce  their  need 
for  services. 

We  have  left  an  era  when  the  trend 
was  to  assign  to  the  Federal  govemment 
an  ever-increasing  responsibility  for 
identifying  the  needs  for  social  services 
and  for  designing  programs  to  meet 
those  needs.  Current  public  policy 
dictates  that  decisions  are  best  made  at 
the  level  of  govemment  closest  to  the 
target  populations  served — by  elected 
State  and  local  officials,  by  those  who 
manage  social  services  at  the  State  and 
local  levels,  including  Govemment 
officials.  Tribal  leaders,  private 
organizations,  volimtary  organizations, 
schools  or  religious  organizations. 
Therefore.  HDS  supports  a  policy  that 
social  service  needs  are  more  effectively 
and  efficiently  defmed  and  addressed  at 
the  State  and  local  conmiunity  levels. 
With  this  in  mind.  HDS  has  identified 
three  goals  to  help  families  and 
individuals  achieve  self-sufficiency  and 
independence.  These  goals  are: 


•  To  increase  family  and  individual 
self-sufficiency  and  independence 
through  social  and  economic 
development  strategies; 

•  To  target  Federal  assistance  to 
fheae  most  in  need;  and 

•  To  improve  the  effectiveness  and 
efficiency  of  State,  local  and  tribally- 
administered  human  services. 

In  order  to  be  considered  for  funding 
each  applicant  must  describe  activities 
that  meet  the  goals  of  HDS. 

The  National  Center  on  Child  Abuse 
and  Neglect  (NCCAN),  an  agency  of  the 
Administration  on  Children.  Youth  and 
Families  (ACYF).  and  the 
Administration  on  Aging  (AoA)  have  in 
the  past  participated  in  the  HDS 
Coordinated  Discretionary  Funds 
Program  (CDP).  However,  because  of 
recent  legislation,  these  two  programs 
will  not  be  included  in  this  solicitation. 

As  in  previous  years.  NCCAN  must 
solicit  public  comment  on  proposed 
research  and  demonstration  projects  in 
the  area  of  child  abuse  and  neglect.  The 
timing  of  the  reauthorization  of  the  Child 
Abuse  Prevention  and  Treatment  Act, 
signed  into  law  on  April  25, 1988, 
precluded  participation  in  this 
announcement.  NCCAN  will  publish  a 
separate  request  for  comment  and  a 
separate  grant  announcement  for  FY 
1989.  The  National  Center  may  be 
contacted  directly  at  the  following 
address:  National  Center  on  Child 
Abuse  and  Neglect.  Children's  Bureau, 
Administration  for  Children.  Youth  and 
Families,  Donohoe  Building,  Room  203O- 
D,  400  6th  Street  SW.,  Washington.  DC 
20024. 

Contact  person:  Susan  A  Weber, 
Telephone:  (202)  755-7600. 

AoA  will  also  publish  a  separate  grant 
announcement  in  the  fall  of  1988.  AoA 
should  be  contacted  directly  at  the 
following  address  for  information 
regarding  its  announcement: 
Administration  on  Aging,  Office  of 
Program  Development.  Room  4256, 
Cohen  Building,  300  Independence 
Avenue  SW.,  Washington.  DC  20201. 

Contact  person:  Ed  Marcus, 
Telephone:  (202)  24S-0441. 

B.  The  HDS  Program  Administration 

Below  is  a  brief  description  of  the 
HDS  programs  related  to  this 
solicitation  for  applications. 

Administration  For  Children,  Youth  and 
Families 

The  Administration  for  Children, 
Teeth  and  Families  (ACYF)  serves  as 
the  focal  point  within  the  Federal 
govemment  for  programs,  activities  and 
concerns  designed  to  improve  the 
quality  of  life  for  children,  youth  and 
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families.  ACYF  administers  the 
following  programs  which  relate  to 
discretionary  grants  under  this 
announcement: 

-;-  Head  Start  provides 
comprehensive  services  primarily  to 
low-income  preschool  children,  age 
three  to  the  age  of  compulsory  school 
attendance,  and  their  families.  Head 
Start  programs  provide  comprehensive 
educational  health,  nutritional,  social 
and  other  services. 

-f-  Child  Welfare  Services  assists 
State  pubUc  social  service  agencies  to 
provide  services  with  the  goal  of 
keeping  families  together.  State  services 
include  preventive  intervention;  services 
to  develop  alternative  placements  such 
as  foster  care  or  adoption;  and 
reunification  services  so  that  children 
can  return  home  if  at  all  possible. 

•T-  Child  Welfare  Training  provides 
discretionary  grants  to  public  and 
private  nonprofit  institutions  of  higher 
learning  to  develop  and  improve 
educational  and  training  programs  as 
well  as  resources  for  child  welfare 
services  providers  by  upgrading  their 
skills  and  qualifications. 

H-  Adoption  Opportunities  provides 
discretionary  demonstration  grants  to 
eliminate  barriers  to  adoption  and  find 
permanent  homes  for  children, 
particularly  children  with  special  needs. 

-=-  Runaway  and  Homeless  Youth 
addresses  the  crisis  needs  of  runaway 
and  homeless  youth  and  their  families 
through  the  establishment  or 
strengthening  of  community-based 
programs  providing  temporary  shelter, 
counseling,  and  aftercare  services.  It 
also  provides  support  to  coordinated 
network  grants  designed  to  share 
information,  expertise,  and  resources 
among  service  providers;  and  to  a  toll- 
free,  24-hour  National  Runaway 
Switchboard  which  serves  as  a  neutral 
channel  of  communication  between 
young  people  and  their  famihes  as  well 
as  a  source  of  referral  to  needed 
services. 

Administration  on  Developmental 
Disabilities 

The  Administration  of  Developmental 
Disabilities  (ADD),  provides  assistance 
to  States  and  public  and  private 
nonprofit  agencies  and  organizations  to 
assure  that  all  persons  with 
developmental  disabilities  can  receive 
the  services,  assistance  and  other 
opportunities  necessary  to  enable  them 
to  achieve  their  maximum  potential 
through  increased  independence, 
productivity  and  integration  in  the 
community.  Recent  changes  made  by  the 
Developmental  Disabilities  and  Bill  of 
Rights  Act  of  1987  emphasized  that 
persons  with  developmental  disabilities 


include  those  with  severe  functional 
limitations  attributable  to  physical 
impairments,  mental  impairments  and 
combinations  of  physical  and  mental 
impairments.  In  addition,  ADD  seeks  to 
enhance  the  role  of  the  family  in 
assisting  persons  with  developmental 
disabihties  to  achieve  their  maximum 
potential  as  well  as  ensuring  the 
protection  of  their  legal  and  human 
rights.  ADD  funds  projects  of  national 
significance  to  States  and  public  and 
private  nonprofit  agencies  for  projects 
relating  to  persons  with  dvelopmental 
disabilities. 

Administration  For  Native  Americans 

The  mission  of  the  Administration  for 
Native  Americans  (ANA)  is  to  promote 
the  goal  of  social  and  economic  self- 
sufficiency  for  American  Indians,  Native 
Hawaiians  and  Alaska  Natives.  ANA 
defines  self-sufficiency  as  the  level  of 
development  at  which  a  Native 
American  community  can  control  and 
internally  generate  resources  to  provide 
for  the  needs  of  its  members  and  meet 
its  own  short  and  long  range  social  and 
economic  goals. 

C.  Goals  Of  The  HDS  Coordinated 
Discretionary  Funds  Program  and  Its 
Cross-Program  Focus 

For  the  past  seven  years,  the  HDS 
CDP  has  brought  the  major  portion  of 
the  research  and  demonstration  funding 
under  one  announcement. 

The  CDP  allows  HDS  to  expand  the 
boundaries  of  human  service  knowledge 
by  drawing  on  the  testing  new  ideas, 
disseminating  the  findings,  and 
incorporating  the  same  new  ideas  in  a 
"cross-program"  approach  within  HDS. 
In  this  way,  the  CDP  becomes  an 
integral  part  of  the  policy  making 
process. 

In  addition  to  facilitating  "cross- 
program"  approaches,  these  research 
and  demonsb-ation  projects  provide  the 
basis  for  modifying  current  policy  and 
practice  in  order  to  address  changing 
social  service  needs.  The  CDP  allows 
HDS,  together  with  States,  nonprofit, 
voluntary  and  philanthropic 
organizations,  and  local  communities,  to 
analyze  trends  and  anticipate  social 
issues  that  will  become  paramount  in 
the  future;  and  to  improve  the 
effectiveness  and  efHciency  of  human 
services  by  developing  innovative 
alternate  techniques  and  approaches  to 
address  social  service  needs. 
Additionally,  the  CDP  makes  possible  a 
coordinated  use  of  information  systems 
in  a  more  efficient  and  less  costly  grant 
making  activity  than  would  be  possible 
if  done  independently. 

The  HDS  CDP  is  based  on  the 
principle  that  the  well-being  of  a  specific 


target  population  is  the  responsibility  of 
individuals,  families,  and  the 
communities  in  which  the  target 
populations  live.  Human  service  needs 
are  best  defined,  as  well  as  more 
effective  and  efficiently  served,  through 
institutions  and  organizations  at  the 
level  closest  to  the  individual-State, 
Tribal,  and  local  governments,  public 
agencies,  businesses,  private  sector  and 
voluntary  organizations,  religious 
institutions,  communities,  and  families. 

HDS  is  primarily  interested  in 
providing  funds  for  projects  offering 
immediate  impact,  or  which  can  become 
self-sustaining  in  a  short  period  of  time. 
The  CDP  is  not  intended  to  provide 
funds  for  ongoing  social  services,  or  to 
serve  as  a  supplemental  source  of  funds 
for  local  activities  which  need  operating 
subsidies. 

Through  the  CDP,  two  or  more 
Program  Administrations  within  HDS 
have  jointly  addressed  issues  or  needs 
in  which  each  has  program  and 
discretionary  interest.  For  example: 
early  childhood  education  has  program/ 
descretionary  interest  not  only  to 
ACYFs  Head  Start  program,  but  also  for 
ADD  because  it  deals  with  children  who 
may  have  developmental  disabihties. 
More  than  a  few  such  social  service 
issues  and  needs  fit  into  such  a  "Cross- 
Program"  category. 

In  addition  to  those  topics  identified 
as  major  agency-wide  interests  of  HDS 
in  the  crosscutting  section,  there  are 
several  other  priority  areas  which 
address  multi-service  system  issues. 
Examples  are  the  priority  areas  targeting 
on:  Children  in  homeless  families  living 
in  shelters  and  the  mental  health  needs 
of  developmentally  disabled  children 
being  served  by  the  child  welfare 
system. 

D.  Youth  2000  Initiative 

Some  of  the  priority  areas  in  this 
aimouncement  relate  to  a  special 
initiative  which  was  lauched  in  July  1986 
as  a  joint  effort  between  the  Department 
of  Health  and  Human  Services  and  the 
Department  of  Labor.  Designed  as  a 
nationwide  "call  to  action"  between 
now  and  the  year  2000.  the  purpose  of 
the  initiative  is  to  enlist  the  involvement 
of  all  sectors  of  society  in  helping 
vulnerable  and  at-risk  youth  achieve 
social  and  economic  self-sufficiency  and 
fulfill  their  potential  as  viable, 
contributing  members  of  society.  The 
goals  of  Youth  2000  are: 

•  To  increase  the  employability  and 
self-suHiciency  of  young  people; 

•  To  improve  their  literacy  and 
educational  attainment; 

•  To  reduce  the  incidence  of  teenage 
pregnancy; 
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•  To  promote  lifestyles  free  from 
alcohol  and  other  substance  abuse;  and 

•  To  reduce  violent  and  accidental 
injuries  and  deaths  among  young  people. 

Widiin  HHS,  the  Office  of  Human 
Development  Services  has  been 
assigned  the  legal  responsibility  for 
managing  and  coordinating  this 
initiative  imder  the  Secretary's  Agenda 
for  promoting  the  Tuture  of  the 
Family."  The  PubKc  Heahh  Service  has 
the  lead  responsibiUty  for  the  Youth 
2000  goals  related  to  reducing  the  youth 
mortality  rate.  The  Fmnily  Support 
Adraimstration  has  ^e  lead 
responsibility  for  the  Youth  2000  goal 
related  to  reducing  the  incidence  of 
teenage  pregnancy. 

E.  TecbaJcaJ  Assistance  Workshops  for 
Prospective  CDP  Applicants 

Technical  assistance  workshops  will 
be  held  in  Washington.  DC.  and  several 
other  cities  to  provide  guidance  and 
techiucal  assistance  to  prospective 
applicants.  The  proposed  schedule  for 
the  three-hour  workshops  is  as  follows: 


cuy 


Afcuquerqiw,  NM 

Hartngen.  TX. 

NewVofKNY 


Portland.  OR 

Seattte,  WA.. 

Tutea.OK. 

Washington.  DC.. 


Data/lime/k)cation 


September  29/1:00  p.m.,  Ooub- 
l«kM  Albuquerque,  201  Mar- 

quana.NW. 

September  22/1.00  p.m..  Shera- 
ton Hariingen  Inn,  Exprees««ay 
83  at  Stuart  Place  Road. 

October  5/9:30  am.,  Room  305 
(3nJ  Floor)  26  Fmtm^  Plaza. 
Federal  OKice  BuiMino,  Junius 
Scott,  (212)  264-3472. 

October,  Ed  Singler.  (206)  442- 
2430. 

October,  Ed  Singler.  (206)  442- 
2430. 

September  27/1:00  p.m.,  Shera- 
ton Inn  Tuha  /virport,  2201 
North  77lt«  East  Ave. 

October  6  and  October  11,  2:00 
p.m.,  Auditoriwn,  Hubert  K 
Humphrey  Building,  200  Inde- 
pendence Avenue,  SW. 


F.  Dissemination  Conferences  on  CDP 
Projects 

HDS  annually  sponsors  Dissemination 
Conferences  in  Washington,  DC  and 
around  the  coimtry  to  showcase  the 
fmdings  and  products  of  funded  projects 
in  specific  topical  areas.  This  year's 
workshops  will  be  held  in  the  following 
cities: 


aiy 


Albuquerque, 
NM. 


Braintree,  MA . 


Dane 


Sept  29... 
9:00  am... 

Jan.  1969 


Conlm:lmni 


Eddie  Falcon,  (214) 

767-6596. 
Doubletree 

Albuquerque.  201 

Marquena,  NW. 
Bob  Briggs,  (617) 

565-1138. 


cay 

aii» 

OomactmKt 

Istephoiw 

Chicago,  0........ 

Oct  2-5 

Dec.«-8 

Mich  Yamagaia. 
(312)353-8322. 

Denver,  CXX 

Oct»^_.. 

Hflny  rVonmn, 

Sept  29 _. 

Sheraton  Hartngan 
Inn,  Exprassway 
83  at  SiMrt  Place 
Road. 

Kansas  City, 

Aug.  23...- 

Dan  Sakaia.  <816) 

MO. 

426-3981. 

Portland,  OR 

Feb./Mar. 

Judith  Wood,  (206) 

» 

1989. 

442-2430. 

oaGiamenki, 

Oct  20 

Geofga  BMlDid. 

CA. 

(415)  556-7408. 

Seattle,  WA 

Oct  22 

Judith  Wood,  (206) 
442-M30. 

Tulsa,  OK 

Sept  27, 

Sheraton  Inn  Tulsa 

9:00  am. 

Ainnrt,  2201 
North  7781  East 

In  order  to  be  placed  on  a  mailing  list 
for  information  about  other  upcoming 
workshops,  send  a  name  and  mailing 
address  to  Richard  Jakopic.  Division  of 
Research  and  Demonstration/OPPL. 
Room  721B,  Office  of  Human 
Development  Services/HHS.  200 
Independence  Avenue  SW.. 
Washington.  DC.  20201. 

G.  Statutory  Authorities 

The  individual  statutory  authorities 
under  which  grants  and  cooperative 
agreements  will  be  awarded  through  the 
HDS  Coordinated  Discretionary  Funds 
Program  are  as  follows: 

•  Head  Start:  Head  Start  Act.  as 
amended  (42  U.S.C.  9831  etseq.]; 

•  Child  Welfare  Services:  section  428 
of  the  Social  Security  Act.  as  amended 
(42  U.S.C.  828): 

•  Runaway  YouUi  Program:  Runaway 
and  Homeless  Youth  Act.  as  amended 
(42U.S.C.  SZOlefse^.); 

•  Adoption  Opportunities:  Titie  II  of 
the  Child  Abuse  Prevention  and 
Treahnent  and  Adoption  Reform  Act«f 
1978.  as  amended  (42  U.S.C.  5111  et 
seq.y, 

•  Native  Americans:  Native  American 
Programs  Act  of  1974.  as  amended  (42 
\J.S.C.  2931  et  seg.\: 

•  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  of 
1987.  as  amended  (42  U.S.C.  8000);  and 

•  Family  Violence  Prevention  and 
Services  Act.  as  amended  (42  U.S.C. 
10401  etseq.). 

Part  II— Piloilty  Areas 

This  part  contains  the  information 
needed  in  order  to  successfully  apply  for 
funding.  Failure  to  comply  with  the 
eligibility  criteria  and  minimimi 
requirements  of  a  partictdar  priority 
area  will  result  in  an  application  being 
screened  out. 


HDS  experience  has  shown  that  an 
application  which  is  broad  and  general 
in  concept  does  not  acore  as  well  as  one 
which  is  directly  responsive  to  and 
which  addresses  the  concerns  of  a 
specific  priority  area.  Applicants  should 
carefolly  read  each  relevuit  priority 
area  description  before  they  begin  to 
write  their  narratives. 

Applicants  must  identify  under  which 
specific  priority  area  they  wish  to  have 
their  application  considered. 
Applications  titat  are  general  in  nature 
or  which  do  not  specifically  address  the 
"Minimum  Requirements"  section  of  a 
priority  area  will  be  screened  out.  These 
and  other  screening  criteria  can  be 
found  in  Part  III.  C,  Application 
Screening  Criteria. 

Applications  that  are  developed 
jointly  by  State,  local  and  community- 
based  social  services  agencies, 
foundations  or  universities  are 
encouraged,  since  this  helps  to 
coordinate  local  resources  and  assure 
continuation  of  the  project  after  Federal 
funding  ends.  On  all  applications 
developed  jointly,  one  organization  must 
be  identified  as  the  lead  organization 
and  applicant. 

A.  Eligible  Apphcants 

Each  priority  area  description 
contains  information  about  the  types  of 
organizations  which  are  eligible  to  apply 
under  that  priority  area.  Since  eligibility 
varies  from  priority  area  to  priority  area, 
it  is  critical  that  you  read  the  "Eligible 
Applicants"  section  under  each  priority 
area  carefully.  Applications  from 
organizations  that  do  not  meet  the 
eligibility  restrictions  for  the  specific 
priority  area  will  not  be  reviewed.  Only 
organizations,  not  individuals,  are 
eligible  to  apply  under  any  of  the 
priority  areas. 

For-profit  organizations  may  be 
eligible  for  certain  grants  to  be  found 
under  the  authority  of  the  Native 
American  Programs  Act,  the  Runaway 
and  Homeless  Youth  Act  and  the  Head 
Start  Act.  For-profit  organizations  may 
also  participate  as  contractors  under 
grants  to  eligible  applicants  on  all 
projects. 

Nonprofit  agencies  which  have  not 
previously  received  HDS  support  must 
submit  proof  of  nonprofits  status  with 
their  grant  applications.  This  can  be 
done  either  by  making  reference  to  its 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  or  by  submitting  a  copy  of 
its  letter  from  IRS  (IRS  Code  section  501 
(c)(3)).  HDS  cannot  fund  a  nonprofit 
applicant  without  acceptable  proof  of  its 
status. 
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B.  A  vailable  Funds 

The  avaifabiKty  of  funds  for  FY  1989 
is  dependent  on  an  enactment  of  an 
appropriations  Act.  HDS  expects  to 
award  new  grants  and  cooperative 
agreements  resulting  from  this 
announcement  during  the  second  and 
third  quarters  of  FY  1989. 

Applicants  should  be  aware  that  HDS 
receives  2.000  to  3,000  applications 
annually  in  response  to  the  COP 
announcement.  HDS  expects  to  make 
approximately  200  new  awards  pursuant 
to  this  announcement.  The  Federal  share 
of  these  projects  ranges  from  $10,000  to 
a  maximum  of  $150,000  per  budget 
period  (except  where  noted  in  die 
priority  area  descriptions),  with  an 
average  award  (rf  $100,000. 

Applications  with  budgets  that  exceed 
the  Federal  share  listed  under  the 
applicable  priority  area  will  be 
automatically  screened  out.  Actual 
awards  may  vary  widely.  HDS 
encourages  eligible  applicants 
requesting  smaller  awards  (or  awards 
for  projects  of  less  than  12  months 
duration]  to  apply.  Unless  specifically 
stated  in  the  priority  area  description, 
there  is  no  predetermined  number  of 
applications  to  be  funded  in  the  various 
priority  areas. 

C.  Indexes  of  Priority  Areas 

I    To  simplify  use  of  this  announcement, 
two  indexes  are  presented  below  for 
easy  reference  by  potential  af^ticants. 
The  Hrst  index  lists  the  priority  areas 
which  relate  to  specific  key  words.  The 
second  index  lists  the  priority  areas  in 
numerical  order. 

FY  1989  Key  Worda  Index. 

Abuse  1.4,  4.5 

Adoption  4.1.  4.2,  43 

Alcoholism  1.2, 1.4.  2J3 

At-Risk  Youth  1.1, 1.2,  2.1.  2.3.  4.8,  4.9 

Challenge  Grants  1.1 

Children  l.1. 1.2, 1.3,  2.1,  2.3,  3.1,  3.2,  4.1.  4.2. 

4.3, 4.4,  4.5,  4.B,  4.7,  4.8,  4.9 
Child  Development  1.3.  4.6 
Child  Welfare  4.4.A  4.4.B.  4.4£,  4.4J).  4.4£. 

4.5,43 
Colkboration  1.1. 1.2A.  1.2B,  13.  2.1,  23,  3.1. 

3.2.  4.1.  4.2.  4^  4.4.B,  4.4.a  4AD.  4AE 
Community-Based  1.1, 1.3. 2.1. 3.2.  33,  3.4. 4.1 
Community  Poimdation  1.1 
Developmental  ChiM  Care  1.3. 4.S 
Developmental  Disabilities  13, 3.1, 3.2, 33, 

4.1.  4.2,  43 
Elderly  Persons  1.4 
Empk>yiBei»t  2.1,  23 
Evaluation  4.7 
Family  1.3.  Ij*.  2J.  23. 3.1, 3 A  3.4. 4.1. 4.2. 43, 

4.5,  4.6.  4.7,  4.8 
Family  Violence  1.4 
Foundations  1.1 
Head  Start  1.3.  4.7 
Historically  Kack  CoHefes  and  Unfversities 

4.4.D 
Homeless  4.6. 4.9 


Independent  Living  3.2. 3.4, 4J) 

Mental  Healtk  4^ 

MinotUies  1.2, 1.4,  2.1,  2JZ.  2.3.  4.4.C,  4.4D 

Native  Americans  1.1, 1.2, 2.1, 2.2. 2.3, 4.4.C 

Runaway  Youth  4A,  4.9 

Sexual  Abuse  1.4 

Special  Needs  Adoption  13,  3.1, 3.2. 33, 4.1, 

4.2.  4.3 
Training  4.4.A,  4.4B,  4.4.C,  4AI},  4.4.E 
Treatment  4.8 
Tribally  Controlled  Community  Colleges  1.1. 

4.4.C 
Youth  1.1, 1.2.  2.1,  2.3,  4.8. 4.9 

List  of  the  FY  198t  Priority  AfMS 

/.  Crosscutting 

1.1  Challenge  Grants  to  Community 
Foundations/Agencies  to  Coordinate 
With  Public,  Private  and  Tribal 
Educational  Agencies  for  the  Prevention 
of  Youth  Problems 

1.2  Prevention  and  Treatment  of  Alcohol 
Abuse  Among  Minority  Yoath 

1.3  Collaborative  Training  Efforts  to 
Support  Children  with  More  Severe 
Handicaps  in  Head  Start 

1.4  Training  and  Technical  Assistance  for 
Family  Violence  Prevention  and  Services 
Programs 

//.  Administration  for  Native  Americans 

2.1  Iimovative  Community  Approaches  to 
Entrepreneurial  Activity  with  Native 
American  Youth 

2.2  Development  of  Models  Applying  the 
Enterprise  Zone  Concept  to  Native 
Americans 

2.3  Resolving  Alcohol  and  Substance  Abuse 
within  Native  American  Communities 

///.  Administration  on  Developmental 
Disabilities 

3.1  Early  Intervention 

3.2  Family  Support  ftactices 

33    Technical  Assistance  Projects  to  Assist 
State  Flanning  Councils,  IJniversity 
A^iliated  Programs,  and  die  State 
Protection  and  Advocacy  System 

3.4  Community  Integration 

rv.  Administration  for  Children,  Youth  and 
Families 

4.1  Adoptive  Parent  Croups-Partners  in  the 
Adoption  of  Special  Needs  Children 

4.2  Special  Needs  Adoption  Services  and 
the  Mental  Health  System 

4.3  Collaboration  Among  Special  Needs 
Adoption,  bfental  H»hh  azui 
Developmental  Disabibtiea  Service 
System 

4.4  Child  Welfare  Training 
4.4.A.    Traineeships 
4.4.B.    In-Service  Training 

4.4.C.  Special  Grants  for  Indian  Child 
Welfare  Traineeships  and  In-Service 
Training 

4.4.D.    Special  Grants  for  Historically 
Black  Colleges  and  Universities 
Traineeships  and  In-Service  Training 

4.4.E.    Collaboration  Between  Schools  of 
Social  Work  and  Child  Welfare  Agencies 

4.5  Liability  and  Legal  Issues  in  Child 
Welfare  and  Child  Abuse 

4.6  Collaborative  Effort  to  Establish 
Developmental  Child  Care  for  Children 
in  Homeless  Families 


4.7  Adaptation  of  Eariy  Childhood  State-of- 
the-Art  Methods,  Materials  and 
Technologies  for  Head  Start 

4.8  Development  and  Testing  of  Integrated 
Treatment  for  I>rsfunctioaal  Families  of 
At-Risk  Youth  by  Runaway  and 
Homeless  Youth  Centers 

4.9  Transitiooing  Homeless  Youth  from 
Emergency  Homeless  Centers  to 
Independent  Living  Programs  and  Self- 
Sufficiency 

L  Crosscutting  Priority  Area 
Descriptic 


1.1    Prevention  ofPre-Teen  Problems 
within  Educational  Systems 

Eligibility  Criteria: 

(1)  Applicants  must  qualify  as 
community  foundations  or  community 
agencies.  This  includes  nonprofit 
community-based  Native  American 
organizations. 

(2)  Applicants  must  be  able  to  set 
aside  $2  for  every  $1  of  Federal  funds  in 
an  interest  bearing  account  for  the  Hfe  of 
the  Federal  grant 

(3)  Community  agencies  which  apply 
must  have  the  capabihty  of  establishing 
an  endowment  for  this  specific  grant, 
either  within  their  own  organization  or 
through  a  partnership  with  a  local 
commimity  fotmdation  or  educational 
system. 

Purpose{s):  to  enable  the  community 
foundations  and  agencies  to  form  viable 
coalitions  with  local  school  systems  and 
other  social  service  agencies  to  address 
the  numerous  problems  of  pre-teens 
within  the  educational  systems  (truancy, 
schocri  dropouts,  drug  and  alcohol 
abuse].  Once  the  period  of  Federal 
funding  has  ended,  the  funds  set  aside 
along  with  accured  interest  would  be 
available  to  continue  the  work  of  the 
coalition.  The  coaUtions  should 
specifically  target  high-risk  pre-teens, 
ages  9-12. 

HDS  intends  to  give  challenge  grants 
to  small  to  medium-sized  Commimity 
Foundations/Agencies  to  coordinate 
with  public  private  and  edocational 
agencies  and  Indian-controlled 
academic  institutions  to  stimulate  the 
development  of  restricted  endowments. 
These  endowments  will  be  used  to 
support  the  planning  and 
implementation  of  collaborative  efforts 
aimed  at  preventing  pre-teen  problems 
within  the  educational  systems. 

Duration  of  projects:  Not  to  exceed 
three  years. 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $50,000  per  project  per  year. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  application 
should: 
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—Identify  the  public,  private.  Tribal 
educational  agencies  or  Indian- 
controlled  academic  institution  as  well 
as  other  local  community  agencies  (Boys 
and  Girls  Clubs,  for  example]  that  are 
collaborating  with  the  community 
foundation,  conmiunity  agency  or 
nonprofit  community-based  Native 
American  organization.  The  application 
must  provide  evidence  of  the 
collaboration  (letters  of  commitment). 

— Discuss  the  extent  of  the 
collaboration  efl^ort  (commitment  of 
resources,  identification  and  distribution 
of  responsibilities,  etc.).  Collaboration  is 
defined  as  the  substantive  involvement 
of  at  least  three  major  organizations 
within  a  community. 

— Discuss  how  this  collaborative 
network  will  provide  for  early 
identiflcation  and  intervention  to 
prevent  dysfunctional  behaviors  for  pre- 
teens  ages  9-12. 

— Provide  a  detailed  discussion  of  the 
local  network,  including  a  description  of 
the  services  to  be  offered,  criteria  for 
determining  the  pre-teens  to  be  served, 
qualiflcations  of  provider(s),  and  costs 
involved. 

—Explain  how  this  network  differs 
from  other  pre-teen  intervention 
services  available  within  the  community 
and  what  makes  it  innovative. 

— Discuss  an  evaluation  methodology 
to  determine  the  effectiveness  of  the 
collaborative  network. 

Background  Information:  Statistics 
abound  on  the  conditions  of  troubled 
youth — levels  of  illiteracy,  poor  school 
performance,  failure  to  complete  high 
school,  drug  and  alcohol  abuse, 
unemployment,  suicides  and  homicides. 

Attempted  solutions  to  these  problems 
have  been  typically  reactive  and 
targeted  on  youth  during  their  later  teen 
years.  LitUe  attention  has  been  given  to 
early  identification  and  intervention  at 
the  primary  and  junior  high  school 
levels  to  prevent  future  teen  problems. 

Schools  have  generally  viewed  their 
role  as  being  educational,  exclusive  of 
health  or  social  services.  Early 
identification  by  schools  of  children  at- 
risk  and  a  coordinated  approach  to 
intervention  or  remediation  can  best  be 
achieved  through  strong  working 
relationships  and  interagency 
agreements  among  the  school,  health, 
social  service  agencies  and  local 
community  foundations. 

Local  community  foundations  and/or 
community  agencies  should  have  the 
latitude  of  pulling  together  these  and 
other  divergent  resources  to  develop  a 
local  network  that  can  serve  all  high- 
risk  children  in  their  community, 
regardless  of  the  school  they  attend. 


1.2A    Prevention  and  Treatment  of 
Alcohol  Abuse  among  Minority  Youth 

Eligibility  Criteria:  State,  local.  Tribal 
or  private  organizations/agencies, 
Alaska  Native  Villages,  nonprofit 
community  based  Native  American 
organizations  or  Indian-controlled 
academic  institutions.  These 
organizations  must  have  significant 
experience  in  dealing  with  one  or  more 
minority  groups. 

Purpose:  To  develop  innovative 
models  which  use  culturally  sensitive 
intervention,  treatment  and/or 
prevention  techniques  aimed  at  minority 
youth  who  abuse  alcohol. 

Duration  of  projects:  Not  to  exceed  2 
years 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $50,000  per  year 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  apphcation 
should: 

— Indicate  the  minority(ies)  being 
addressed;  provide  a  statistical 
overview  of  alcohol  abuse  within  the 
culture;  provide  specific  statistics  for  the 
minority  population  within  the 
geographic  service  area. 

— Identify  cultural  and/or  sociological 
factors  which  encourage  alcohol  abuse 
and  inhibit  the  effectiveness  of  current 
prevention  and/or  intervention  and 
treatment  techniques. 

— Outline  the  proposed  intervention, 
treatment  and/or  prevention  techniques 
aimed  at  the  minority  youth  group. 
Treatment  by  existing  programs  is 
encouraged,  rather  than  the 
development  of  new  services  to  be 
supported  by  this  grant.  It  should 
include  a  discussion  of  how  this 
methodology  is  culturally  sensitive. 

— Identify  any  partnerships  or 
coalitions  that  are  formed  to  undertake 
this  demonstration  project.  The  types 
and  amount  of  participation  and 
commitment  by  different  groups  should 
be  clearly  outlined. 

— Describe  how  the  proposed  project 
builds  upon  the  existing  service  delivery 
system  and  expands  its  capabilities,  if 
appropriate. 

— Discuss  an  evaluation  methodology 
to  determine  the  effectiveness  of  the 
project  and  to  validate  the  local 
statistical  data  used. 

— Describe  how  the  project  will 
continue  after  Federal  funds  are 
exhausted.  HDS  will  give  preference  to 
applications  which  include  this 
information. 

Background  Information:  The  1988 
Report  on  the  Secretary's  Task  Force  on 
Black  and  Minority  Health  clearly 
stated  that  there  are  major  problems 
involving  minority  youth  and  alcohol 


which  have  not  been  sufficiently 
addressed.  The  Report  continues,  "there 
is  also  emerging  consensus  among 
scientists  and  clinicians  that  alcoholism 
and  related  problems  are  coupled,  and 
involve  a  wide  range  of  medical,  social, 
and  legal  problems  which  impact 
different  populations  at  risk  in  different 
ways." 

Studies  on  the  impact  of  alcoholism 
within  Black  families  show  that 
intervention  techniques  which  are 
effective  within  non-minority  families 
fail  with  Black  families.  Similarly,  the 
Secretary's  Report  found  that  any 
intervention  strategies  must  be  sensitive 
to  the  Black  culture. 

Over  50  percent  of  the  Hispanic 
population  is  under  the  age  of  25  and  the 
median  age  is  getting  lower.  Alcohol 
consumption  is  widely  regarded  within 
the  Hispanic  community  as  a  sign  of 
"machismo."  Male  adolescents  are 
particularly  susceptible  not  only  to  peer 
pressure  but  also  to  adult  pressure  to 
abuse  alcohol.  Alcohol  is  also  used  to 
cope  with  stresses  caused  by 
unemployment,  alienation  from  the 
surrounding  society,  separation  from 
family,  discrimination  in  employment 
and  housing.  The  Secretary's  Report 
urges  the  targeting  of  prevention  efforts 
on  Hispanic  youth  and  young  adult 
males. 

There  have  been  extensive  studies 
and  on-going  demonstration  projects  on 
the  alcohol  problem  within  the  Native 
American  and  Alaska  Native 
populations.  HDS  is  particularly 
interested  in  developing  culturally 
sensitive  intervention  and/or  prevention 
strategies  which  are  focused  on  Native 
American  youth.  For  example,  in  the 
Alaska  Native  community,  alcoholism 
can  be  considered  the  number  one 
health  problem  among  Alaskan  youth. 
One  major  obstacle  in  providing 
intervention  and  treatment  is  the 
distance  between  the  source  of  help  and 
the  youth. 

During  the  last  couple  of  years  the 
Administration  on  Native  Americans 
(ANA)  has  funded  demonstration  grants 
in  the  area  of  alcohol  prevention  among 
all  segments  of  the  Native  American 
population.  We  are  now  interested  in 
funding  culturally  sensitive  prevention 
and/or  intervention  strategies  for  Native 
American  youth  in  either  urban  and 
rural  areas  that  build  on  this  prior  work. 

The  1988  Report  on  the  Secretary's 
Task  Force  on  Black  and  Minority 
Health  can  be  obtained  by  contacting: 
DHHS/Public  Health  Service.  Office  of 
Minority  Health,  Room  118-F.  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW..  Washington,  DC  20201, 
(202)  245-0020. 
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1.2B  Prevention  and  Treatment  of 
Alcohol  Abuse  Among  Native  American 
Youth  in  Runaway  and  Homeless  Youth 
Centers 

Eligibility  Criteria:  Runaway  and 
Homeless  Youth  Centers,  Alaska  Native 
Villages,  nonprofit  community  based 
Native  American  organizations  or 
Indian-controlled  academic  institutions. 

Purpose:  To  build  upon  and  adapt  the 
experience  of  6  projects  funded  in  1986 
by  ACYF  to  "In^jrove  Shelter  Staff 
Capacity  to  Deal  with  Problems  of 
Alcohol  Abuse  Among  Runaway  and 
Homeless  Youth"  to  benefit  Native 
American  youth. 

Duration  of  projects:  Not  to  exceed  2 
years. 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $50,000  per  project  per  year. 

Minimum  Requirements  for  Project 
Desi^  fai  onkr  to  successfully  ccnnpete 
under  this  priority  area,  the  application 
should: 

— Describe  how  the  origiiul  project 
design  will  be  used  including  v^ere 
adaptation  is  called  for.  The  need  for 
adaptation  should  be  documented  and 
the  actual  adaptation  required  should  be 
outlined. 

— Identify  any  partnerships  or 
coaIiti(His  that  are  to  be  forioed  to 
undertake  this  demonstration  projecL 
The  types  and  amount  of  partic^tation 
and  commitment  by  different  graape 
should  be  clearly  outlined. 

— Describe  how  the  proposed  project 
builds  upon  the  existinig  service  delivery 
system  and  expands  its  capabilities,  if 
appropriate. 

— Discuss  an  evaluation  methodology 
to  determine  the  effectiveness  of  the 
project  and  to  vaUdate  the  local 
statistical  data  used.  Time  for  testing 
and  evaluation  must  be  included  in  the 
project  design. 

— Describe  how  the  project  will 
contimie  after  Federal  funds  are 
exhausted.  HDS  will  give  preference  to 
applications  which  include  this 
information. 

Background  hiformation:  The 
Administration  for  Children,  Youth  and 
Families  funded  six  projects  during 
Fiscal  Year  1986  to  "hnprove  Shelter 
Staff  Capacity  to  Deal  with  Problems  of 
Alcohol  Abuse  Among  Runaway  and 
Homeless  Youth."  These  projects 
developed  programs  and  strategies, 
materials  and  staff  training  ciuTTCuIa. 
HDS  is  interested  in  applications  that 
will  adapt  the  models  along  wfth  the 
training  materials  for  staff  of  youth 
centers  or  other  institutions  that  serre 
predominantly  Native  American  youth. 
Information  on  this  model  can  be 
obtained  from;  National  Resource 
( [!Ienter  for  Youth  Services,  University  of 


Oklahoma,  131  North  Greenwood 
Avenue,  Tulsa,  (Alahoma  74120. 

1.3  Collaborative  Training  Efforts  to 
Support  Children  with  More  Severe 
Handicaps  in  Head  Start 

Eligibility  Criteria:  Only  Head  Start 
grantees  and  delegate  agencies  or 
University  Affiliated  Programs  (UAPs) 
for  the  deveh}pmentally  disabled  may 
apply.  AppUcants  roust  show  that  this  is 
a  collaborative  partnership  among  a 
Head  Start  grantee,  a  UAP  and  a 
Resource  Access  Project  (RAP)  from 
project  design  through  imi^ementation. 
It  is  also  desirable  to  show  active 
participation  of  a  Parent  and  Child 
Center  (PCC)  serving  infants,  toddlers 
and  their  parents. 

Purpose:  To  increase  the  capability  of 
Head  Start  grantees  to  serve  more 
severely  handicapped  children  throng 
collaborative  stippiort  efforts  involving 
UAPs  and  RAPs.  These  Head  Start/ 
UAP/RAP  collaborations  should  include 
multiethnic,  multicaltural  populations  in 
rural  or  in  urban  areas.  Products  from 
the  project  should  include  training 
materials  for  Head  Start  staff  which  will 
enhance  their  capacity  to  serve  children 
with  more  severe  handicaps. 

Several  UAPs  ciurently  have 
relationships  with  Head  Start  grantees 
to  provide  training  for  Head  Start  staff 
to  increase  their  capacity  to  serve 
handicapped  children.  HDS  would 
consider  funding  both  existing  UAP/ 
Head  Start  collaborations  as  well  as 
new  collaborations. 

The  applicant  must  be  willing  to  woric 
with  an  iiidependent  contractor  wdiich 
will  be  selected  at  a  later  date  and 
funded  by  HDS.  The  independent 
contractor  will  be  responsible  for 
evaluating  the  funded  projects.  An 
integral  part  of  the  evaluation  will  be 
the  collection  and  analysis  of  data  on 
costs,  services,  staf^ng  and  training 
materials. 

Duration  of  projects:  Not  to  exceed  2 
years. 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $50,000  per  project  per  year. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  application 
should: 

— Describe  the  combined  expertise 
and  resources  of  the  Head  Start  grantee, 
the  UAP  and  the  RAP  to  provide  training 
to  Head  Start  teachers,  aides,  and 
parents  diat  wiU  enable  them  to  work 
more  effectively  with  more  severely 
handicapped  children.  Evidence  of  this 
collaboration  in  bodi  project  design  and 
implementation  mast  be  provided  as 
well  as  collaboration  with  a  PCC  and 
Protection  and  Advocacy  agency,  if 
appropriate. 


— Describe  the  level  of  disability  of 
the  children  to  be  served 

— Reflect  informed  family 
involvement  in  the  development  and 
implementation  of  the  Individual 
Education  Plan  for  preschoolers  and  the 
Individual  Family  Service  Plan  for 
infants  and  toddlers. 

— Specify  collaborative  activities  writh 
other  related  public  and  private 
agencies  (State  Developmental 
Disabilities  Councils,  Iht)tection  and 
Advocacy  Agencies,  crippled  children's 
services,  local  disability  affdiates  of 
organizations  such  as  the  United 
Cerebral  Palsy  or  the  Associatioa  for 
Retarded  Citizens,  community  Bwntal 
health  centers,  local  educatioo  agencies, 
etc.).  Their  levels  of  involvement  must 
be  described  and  documented. 

— Describe  how  other  sources  oi 
special  assistance  or  related  services  for 
which  the  children  or  programs  are 
eligible  will  be  located  and  used,  svxh 
as  crippled  children's  service*. 
Medicaid  or  third  party  insiders. 
Donated  volunteer  assistance  should  be 
documented  also,  as  it  is  a  factor  in 
determining  which  costs  must  be 
incurred  directly  and  which  can  be 
accessed  at  no  or  httle  cost  to  Head 
Start.  For  example.  Head  Start  uses 
community  resources  and  seeks  to 
receive  services  which  other  agencies 
provide  prior  to  expending  Head  Start 
funds. 

— Describe  the  types,  numbers  and 
level  of  disability  for  each  of  the 
children  currentfy  being  served  by  the 
Head  Start  grantee(s)  as  well  as  the 
target  number  of  children  to  be  enrolled 
by  specific  severe  handicap. 

— Describe  the  role(8)  of  the  Head 
Start  agency,  UAP  and  RAP  in  terms  of 
support  (Bnancial  and  in-kind)  and 
training. 

— Ensure  that  services  for  children 
with  handicapping  conditions  in  the 
least  restrictive  environment  should  be 
the  goal  of  the  project,  including  dte 
provision  of  on-site  training  and 
intensive  follow-up  assistance  by  the 
UAP  and  RAP. 

Background  Information:  The  1986 
Amendments  to  the  Education  of  the 
Handicapped  Act.  Pab.  L.  90-457, 
estabUshed  additional  incentives  to 
provide  services  for  all  children  with 
handicaps  below  school  age  by  1990- 
1991.  To  provide  Federal  leadership  In 
the  implementation  of  this  law,  the 
Office  of  Special  Education  and 
Rehabilitative  Services  in  the 
Department  of  Education,  ACYF  and 
ADD  in  HDS,  and  the  Division  of 
Maternal  and  Child  Health  (MCH)  in  the 
Public  Health  Service  signed  a 
Memorandum  of  Understanding  to 
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mobilize  and  access  national  resources 
for  the  implementation  of  Pub.  L  99-457. 

The  agencies  signing  this 
Memorandum  of  Understanding  agreed 
to  develop  and  utilize  a  coordinated 
interagency  approach  to  sharing 
information  and  resources  in  the  areas 
of  regulation,  program  guidance  and 
priorities;  parent  participation; 
identification  of  handicapped  children, 
materials  and  resources:  and  training 
and  technical  assistance.  The 
implementation  of  these  projects  by  a 
coalition  of  Head  Start  grantees.  UAPs. 
and  RAPs  should  address  all  of  these 
areas.  MCH  will  participate  with  HDS  in 
funding  the  grants  to  be  awarded  under 
this  priority  area. 

ACYFs  interests  in  this  priority  area 
include  Head  Start,  the  PCCs  and  RAPs. 
The  Head  Start  program  serves  children 
from  three  to  the  age  of  compulsory 
school  attendance.  12  percent  of  whom 
are  handicapped  based  on  national 
statistics.  Approximately  60  percent  of 
these  children  have  speech  handicaps. 
Head  Start  has  a  successful  history  of 
serving  mildly  disabled  children.  This 
priority  area  is  designed  to  increase 
Head  Start's  capacity  to  serve  children 
with  more  severe  handicapping 
conditions  than  they  are  now  able  to 
serve. 

ACYF  also  funds  PCCs  to  serve 
infants  and  toddlers  from  birth  through 
age  three  with  the  parent  serving  as  the 
main  intervention  agent  to  foster  the 
child's  development.  To  assist  Head 
Start  grantees  and  PCCs  in  serving 
children  with  handicaps  and  their 
families.  ACYF  supports  a  national 
network  of  training  and  technical 
assistance  providers,  the  RAPs. 

Both  MCH  and  ADD  support  UAPs 
which  provide  interdisciplinary  training 
for  personnel,  demonstrate  exemplary 
services  and  disseminate  findings  and 
identify  future  research  needs.  "There  are 
currently  48  UAPs  and  satellites  funded 
by  either  MCH  or  ADD  or  both  in  40 
States  and  the  District  of  Columbia.  A 
listing  of  UAPs  and  satellites  is 
available  from  the  American 
Association  of  University  AffiUated 
Programs.  (301)  588-8252. 

1.4    Training  and  Technical  Assistance 
for  Family  Violence  Prevention  and 
Services  Programs 

Eligibility  Criteria:  National.  multi- 
State,  or  State  Coalitions  or  Coimcils  of 
State  Directors  of  Family  Violence 
Programs.  To  the  extent  possible, 
applications  should  include  as 
participants  the  Directors  of  Family 
Violence  Prevention  and  Services 
Programs  for  Indian  Tribes  located  in 
the  Stato(s)  for  which  application  is 
made. 


Purpose:  To  provide  training  and/or 
technical  assistance  on  a  multi-State 
basis  in  the  conduct  of  both  State  and 
Indian  Tribal  programs  for  the 
prevention  and  treatment  of  family 
violence.  In  addition  to  the  provision  of 
training  and  technical  assistance,  an 
expected  outcome  is  the  establishment 
of  an  on-going  process  of  coordination 
and  peer  assistance  among  participants 
that  will  continue  after  the  conclusion  of 
the  Federal  grant 

Duration  of  projects:  Not  to  exceed 
one  year. 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $15,000  per  project. 

HDS  plans  to  fund  no  more  than  5 
projects  in  this  priority  area  with 
Federal  funding  of  between  $10,000- 
$15,000  for  each  project.  HDS  may  give 
preference  to  those  multi-State  efforts 
which  were  not  funded  in  FY  1988. 
Information  on  these  States  can  be 
obtained  from  William  Riley  at  (202) 
245-2892.  A  directory  of  contact  persons 
for  Indian  Tribal  family  violence 
programs  is  also  available  from  Mr. 
Riley. 

Klinimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  application 
should: 

— Be  responsive  to  the  identified 
priority  needs  of  the  participating  State 
coahtions  including  Indian  Tribal  family 
violence  programs,  if  any.  Therefore,  the 
application  must  clearly  articulate  those 
needs  and  show  sufficient  expertise  to 
provide  the  training  and  technical 
assistance. 

— Clearly  describe  the  training  and 
technical  assistance  to  be  provided,  e.g., 
the  exchange  of  information  on  moael 
programs,  management  and  operational 
techniques,  community  relations,  fund 
raising  and  specialized  services.  The 
applications  must  also  describe  the 
methods  to  be  used  to  accomplish  the 
training  and  technical  assistance,  e.g.. 
the  combined  use  of  workshops,  the 
distribution  of  informational  materials 
and  teleconferencing. 

— To  the  extent  possible,  describe 
how  they  will  utilize  the  considerable 
expertise  currently  available  at  the 
national.  State  or  local  levels. 

— Describe  their  plans  for  establishing 
an  on-going  process  of  coordination  and 
peer  assistance  among  the  parties 
involved  that  will  continue  after  Federal 
funding. 

Background:  Programs  to  prevent  and 
treat  family  violence  have  been 
established  in  all  States,  typically  by 
local  public  and  nonprofit  private 
organizations  (including  religious, 
charitable  and  voluntary  associations). 
These  programs  provide  emergency 
shelter  and  related  assistance  to  victims 


of  family  violence  and  their  dependents 
in  safe  houses  or  shelters.  Adjunct 
services  and  treatment  programs  may 
also  be  available  in  the  community. 
These  services  include  counseling  and 
self  help  services  to  victims, 
dependents,  and  abusers,  and  health 
care  services,  such  as,  drug  and  alcohol 
abuse  treatment. 

Section  305(b)(3)  of  the  Family 
Violence  Prevention  and  Services  Act 
requires  that  the  Department  provide 
training  and  technical  assistance  in  the 
conduct  of  programs  for  the  prevention 
and  treatment  of  family  violence. 

n.  Administration  For  Native  Americans 

2.1    Innovative  Community  Approaches 
to  Entrepreneurial  Activity  with  Native 
American  Youth 

Eligibility  Criteria:  Applicants  must  be 
American  Indian  Tribes,  Alaska  Native 
Villages,  Hawaiian  Native  groups  or 
other  Native  American  organizations 
including  Indian-controlled  academic 
institutions. 

Purpose:  To  operate  a  formal  program 
through  which  work-related  skills  are 
transmitted  in  the  classroom,  through 
summer  activities  and/or  through  extra- 
curricular activities  geared  to  business 
operations.  Such  projects  can  provide 
for  skills  acquisition  not  only  for  the 
youth  themselves  but  also  for  the 
community's  need  for  persons  with 
entrepreneurial  orientations  and 
management  skills.  Projects  can  include 
a  component  addressing  the  exposure  to 
business  opportunities  or  business 
activities. 

Duration  of  projects:  Not  to  exceed  3 
years. 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $200,000  per  project  for  the  total 
3-year  project  period 

Minimum  Requirements  for  Project 
Design:  In  ordtr  to  successfully  compete 
under  this  priority  area,  the  application 
should: 

— Promote  entrepreneurship  among 
Native  American  junior  and/or  senior 
high  school  students. 

— Include  enterprises  that  are  student 
operated  and  that  include  the 
expectation  of  income  producing 
enterprises.  These  activities  may  include 
the  development  of  a  service  needed  by 
the  community  or  the  organization,  co- 
ops providing  for  the  needs  of  the 
participants,  and/or  individual  or  group- 
managed  businesses  for  which  markets 
may  be  identiHed. 

— Include  an  implementation  plan 
with  speciflc  measurable  outcomes  such 
as  a  decline  in  the  rates  of  school  drop 
out  or  increased  competency  in 
employment-related  skills  among  the 
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population  identified,  to  name  a  few 
examples. 

— Include  a  budget  for  each  year  for 
which  Federal  funding  is  requested. 

— Include  and  document  the 
collaboration  with  local  resources  such 
as  local  banks,  Private  Industry 
Councils,  colleges,  universities,  etc. 

— Describe  how  it  relates  to  programs 
in  boarding  schools,  public  schools  or 
reservation  day  schools  or  after  school 
type  activities  uiu-elated  to  the  school 
setting. 

Background  Information:  The 
Department's  1980  report  entitled 
"Indian  People  in  Indian  Lands"  states 
that  the  Native  American  population  is 
younger  than  the  overall  population  of 
the  country  and  that  Native  Americans 
have  the  highest  birth  rate.  More  than 
one  out  of  three  Native  Americans  is 
under  the  age  of  twenty. 

Recent  studies  have  pointed  out  that 
the  lack  of  entrepreneurial  and 
management  know-how  among  the 
Native  American  community  is  a  barrier 
to  economic  development.  Reservation 
economic  development  in  particular  is 
still  in  an  embryonic  stage  of 
development  offering  tremendous 
economic  potential  for  the  future.  Since 
a  large  segment  of  the  Native  American 
population  is  young  and  will  provide  the 
leadership  of  tomorrow,  an 
entrepreneurial  experience  for  training 
future  leaders  is  critical. 

Few  Native  American  children  have 
been  exposed  to  entrepreneurial  activity 
through  their  school  experience  or 
through  community  role  models.  Native 
American  youth  have  not  had  the 
opportimity  to  develop  entrepreneurial 
and  management  skills  through 
traditional  avenues. 

HDS  funded  4  projects  under  this 
same  priority  area  in  1987  and  3  in  1988 
because  of  the  continuing  concern  about 
the  need  to  develop  entrepreneurial 
skills  among  young  Native  Americans  as 
well  as  the  need  for  a  variety  of  models 
for  replication. 

Applicants  are  encouraged  to  contact 
Sharon  McCully.  (202)  245-7776.  for 
information  concerning  specific 
programmatic  issues  in  this  priority 
area. 

2.2  Development  of  Models  Applying 
the  Enterprise  Zone  Concept  to  Native 
Americans 

Eligibility  Criteria:  Eligibility  is 
restricted  to  Federally-recognized  Indian 
Tribes,  Alaska  Native  villages  as 
denned  in  the  Alaska  Native  Claims 
Settlement  Act,  nonprofit  Alaska  Native 
Regional  Corporations,  Alaska  Native 
Indian  commimities  as  recognized  by 
the  Bureau  of  Indian  Affairs  and  urban 
Indian  organizations. 


Purpose:  To  test  the  enterprise  zone 
concept  of  attracting  business  and 
investment  capital  to  an  economically- 
distressed  area  primarily  through 
packaging  and  marketing  of  local 
resources,  governmental  attributes  and 
certain  location  advantages.  Enterprise 
zones  seek  to  increase  employment  in 
targeted  locations  by  removing  tax  and 
regulatory  obstacles  to  business. 

ANA  is  interested  in  addressing  the 
enterprise  zone  concept  in  two  parts. 
Section  I  focuses  on  Federally 
recognized  Tribes  and  Section  II  looks 
at  urban  Indian  organizations.  Alaska 
Native  villages,  Alaska  Native  Indian 
communities  and  nonprofit  Alaska 
Native  Regional  Corporations  may  refer 
to  Sections  I  and  II  where  appropriate. 
Please  refer  to  Background  Information 
below  for  a  full  discussion  of  Parts  I  and 
II. 

Duration  of  projects:  Not  to  exceed  3 
years. 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $275,000  per  project  for  the  total 
3-year  project  period. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  application 
should: 

— Address  the  plaiming  and  setting  up 
of  an  enterprise  zone  structure  and  the 
implementation  of  a  zone. 

— Show  that  the  project  will  be 
completed  or  self-sustaining  or 
supported  by  other  than  ANA  funds  at 
the  end  of  the  project  period. 

— ^Demonstrate  that  financing  for  the 
enterprise  zone  will  be  secured  or  will 
soon  be  in  place  at  the  end  of  the  project 
period. 

— Include  a  budget  for  each  year  for 
which  Federal  funding  is  requested. 

Background  Information:  The  concept 
of  enterprise  zones  as  a  means  of 
attracting  business  and  capital  to  Indian 
reservations  is  getting  increased 
attention.  American  Indian  Tribes  have 
many  of  the  attributes  conducive  to 
enterprise  zone  application,  such  as  tax 
immunities,  jurisdictional  prerogatives, 
and  natural  and  human  resources. 

HDS  funded  5  projects  in  FY  1987  to 
test  the  application  of  the  enterprise 
zone  concept  on  reservations.  These 
projects  are  well  imderway  with  code 
development  and  the  testing  and 
exploration  of  incentives  to  attract 
industry.  In  FY  1988  the  enterprise  zone 
concept  was  expanded  to  apply  to  urban 
settings  and  the  Alaska  Native 
community,  as  well  as  reservations.  Five 
projects  were  funded  in  FY  1988  and  this 
effort  will  continue  in  FY  1989. 

Section  I 

Tribes,  like  State  governments,  have 
the  necessary  attributes  of  sovereignty 


to  create  their  own  enterprise  zones 
prior  to  passage  of  Federal  enterprise 
zone  legislation.  Tribes  also  have  the 
option  to  explore  jointly-sponsored 
enterprise  zones  with  their  State  or 
other  local  governments. 

According  to  a  comprehensive  1981 
report  entitled  "The  Applicability  of 
Enterprise  Zones  to  American  Indian 
Reservations,"  certain  principal  factors 
are  important  to  industry  in  determining 
where  to  locate.  Copies  of  this  study 
may  be  obtained  by  writing  to  the 
Administration  for  Native  Americans, 
330  Independence  Avenue,  SW.,  Room 
5309.  North  Building,  Washington,  DC 
20201  Attention:  Sharon  McCully. 

Additional  Requirements  for  Section  I: 
In  order  to  successfully  compete  under 
Section  I  of  this  priority  area,  the 
application  shoidd: 

— Fully  describe  the  basic  economic 
factors  involved  in  the  demonstration 
(location,  labor  availability  and  skills, 
land,  resource  availability,  market 
demand  and  availability  of  private 
capital). 

— Address  the  degree  of  civil  order 
within  the  reservation  (personal  safety, 
property  security,  enforcement  of 
contracts  and  political  stability); 

— Describe  the  impact  of  the 
reservation's  applicable  taxes  and 
regulations  (Federal,  State,  Tribal  and 
local); 

— Describe  the  reservation's 
infrastructure/service  delivery 
(transportation  access,  utilities,  site 
preparation,  fire  protection,  schools  and 
street  maintenance);  and, 

— ^Describe  assistance  programs  that 
are  available  or  that  will  be  developed 
(job  training,  management  assistance 
services,  and  grants  and  low-interest 
loans). 

— Include  a  letter  of  commitment  if  the 
Tribe  proposes  to  engage  in  a  jointly 
sponsored  enterprise  zone  with  another 
governmental  entity.  Letters  of 
commitment  must  clearly  state  the 
amount  of  financial  or  in-kind 
contribution  to  be  made. 

Section  II 

For  an  enterprise  zone  concept  to 
work  effectively  for  an  urban  Indian 
community,  that  population  should  be 
concentrated  in  a  specific  area  of  the 
city.  An  urban  Indian  organization  must 
use  the  enterprise  zone  to  address  the 
Indian  unemployment  problem  by:  (1) 
Bringing  the  job  opportunities  to  the 
community,  and  (2)  assuring  strong 
affirmative  action  programs  geared  to 
employing  Indian  people  in  the 
businesses  attracted  to  the  zone. 

It  must  be  remembered  that  "Indian 
preference"  in  hiring,  although  legally 
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practiced  in  certain  Federal  agencies 
and  by  Tribes  on  Indian  reservations,  is 
generaUy  looked  upon  as  against  equal 
opportunity  laws  when  applied  outside 
the  reservations  and  in  specific  Federal 
agencies.  Therefore,  an  enterprise  zone 
created  to  address  unemployment 
problems  among  an  urban  Indian 
community  cannot  discriminate  against 
non-Indians  seeking  employment  inside 
their  zone. 

Additional  Requirements  for  Section 
II:  In  order  to  successfully  compete 
imder  Section  II  of  this  priority  area,  the 
application  should: 

— Consider  creating  a  special  board  to 
handle  the  enterprise  zone  program  in 
order  to  ensure  that  there  is  no  intra- 
community  factionalism  and  no  political 
interference  between  business 
conducted  with  the  private  sector  and 
municipal  governments. 

— Describe  how  it  plans  to  utilize 
Federal,  State,  local  and  Native 
American  resources  and  programs 
which  are  currently  available.  These 
include  but  are  not  limited  to: 

(1)  Targeted  assistance  programs  such 
as:  SCORE,  JPTA.  ACE;  bond  issuance 
for  manufacturing  facilities  and 
equipment;  tax  and  regulatory  relief 
incentives,  and  improved  municipal 
services  (trash  removal,  security,  etc.); 

(2)  Local  and  regional  private  sector 
resources  (i.e.,  financial  contributions 
for  venture  capital  fund,  technical  and 
management  assistance,  other  creative 
corporate  philanthropy): 

(3)  Federal  Government  assistance 
programs,  such  as:  BIA  SBA  EDA  and 
other  programs  available  for  technical 
and  financial  assistance,  minority 
preference  in  securing  contracts;  and 

(4)  Resources  available  through  the 
urban  Indian  organization  such  as 
employment  and  training  programs, 
employee  coimseling  and  support 
programs,  and  creation  of  venture 
capital  fund  (i.e.  UIDA's  BIDCO  fund, 
the  Dakota  Fund,  etc.). 

— Include  a  letter  of  commitment  from 
their  municipal  and  State  governments  if 
they  are  from  urban  Indian  centers. 
Letters  of  commitment  must  clearly  state 
the  amount  of  financial  or  in-kind 
contribution  to  be  made. 

Applicants  are  encouraged  to  contact 
Sharon  McCully,  (202)  245-7776,  for 
information  concerning  specific 
programmatic  issues  in  this  priority 
area. 

2.3  Resolving  Alcohol  and  Substance 
Abuse  within  Native  American 
Communities 

Eligibility  Criteria:  American  Indian 
Tribes,  Alaska  Native  villages, 
Hawaiian  groups  and  other  Native 
American  organizations. 


Purpose:  To  address  the  reduction  or 
prevention  of  alcohol  and  substance 
abuse  through  innovative  prevention 
projects.  Demonstrations  should  show 
positive  measurable  outcomes  in 
preventing  or  reducing  alcohol  and 
substance  abuse.  ANA  hopes  that 
projects  will  build  on  traditional  Indian 
values  and  practices. 

Duration  of  projects:  Not  to  exceed  3 
years. 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $160,000  per  project  for  the  total 
3-year  project  period. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  application 
should: 

— ^To  the  extent  possible,  present  a 
comprehensive  prevention  approach 
involving  the  family  and  the  entire 
community.  Or  applicants  may  focus  on 
a  particular  segment  within  the  family  or 
community,  such  as  the  workplace  or 
school. 

— State  how  the  application  relates  to 
or  could  relate  to  their  Tribal  Action 
Plan  (TAP)  if  appUcant  is  an  Indian 
Tribe  or  Alaska  Native  village.  The 
application,  however,  cannot  duplicate 
an  existing  funded  element  of  the  TAP 
or  propose  to  develop  or  coordinate  the 
TAP. 

— Describe  cooperative  efforts 
including  general  public  and  private 
agencies  and/ or  organizations 

— ^To  the  extent  possible,  have  a 
cultural  approach  fociising  on  traditional 
Native  American  practices. 

— Include  a  budget  for  each  year  for 
which  Federal  funding  is  requested. 

— Not  provide  for  on-going  social 
service  delivery,  expansion  or 
continuation  of  existing  social  service 
deUvery  programs,  or  direct  services. 

Background  Information:  Widespread 
problems  associated  with  alcohol  and 
substance  abuse  among  the  Native 
American  population  have  been 
documented  by  various  studies/reports 
through  the  Indian  Health  Service  and 
the  Bureau  of  Indian  Affairs.  The  costs 
of  alcohol  and  substance  abuse 
measured  in  terms  of  physical,  mental, 
social  and  economic  indices  have  been 
enormous  to  Native  Americans. 

Historically,  the  health  status  of 
Native  Americans  has  been 
substantially  below  that  of  the  U.S. 
population  especially  in  terms  of  alcohol 
and  alcohol-related  health  problems. 
Indians  die  from  alcoholism  at  over  four 
times  the  age-adjusted  rates  for  the  U.S. 
population.  Misuse  of  alcohol  and 
substance  abuse  result  in  a  rate  of  years 
uf  potential  lifn  Inst  nearly  five  times 
that  of  the  general  U.S.  population.  Four 
of  the  top  ten  causes  of  death  among 
Indians  are  alcohol  and  drug  related 


injuries  (18  percent  of  all  deaths], 
chronic  liver  disease  and  cirrhosis  (5 
percent),  suicide  (3  percent),  and 
homicide  (3  percent). 

Alcohol  and  substance  abuse  is 
especially  hazardous  to  Indian  youth. 
Indians  between  the  ages  of  15  and  24 
are  more  than  two  times  as  likely  to 
commit  suicide  as  the  general 
population  and  approximately  80 
percent  of  those  suicides  are  alcohol- 
related.  Indians  between  the  ages  of  15 
and  24  are  twice  as  likely  as  the  general 
population  to  die  in  automobile 
accidents,  75  percent  of  which  are 
alcohol-related. 

Alcohol  abuse  affects  and  is 
associated  with  not  only  the  abuser,  but 
also  the  abuser's  family.  In  most  Native 
American  communities  family  is  defined 
as  the  extended  family — parents,  their 
children,  grandparents,  aunts,  uncles, 
etc.  It  also  affects  and  is  associated  with 
the  abuser's  friends  and  peers,  therefore 
impacting  on  the  condition  of  the 
workplace  and  the  school  environment 
Therefore  a  comprehensive  approach  is 
needed.  Community  support  through 
public  awareness  as  one  means  might 
prove  useful  in  the  problem  solving 
process. 

Another  useful  factor  is  incorporating 
traditionally  held  Indian  values  in 
reducing  the  use  of  alcohol  and  other 
substances.  A  1980  study  by  E.R. 
Oetting,  et  al,  found  that  Native 
American  youth  who  did  not  use  drugs 
or  alcohol  consistently  came  from 
homes  that  had  strong  family  sanctions 
against  substance  abuse.  These  families 
were  perceived  as  being  more  successful 
in  the  "Indian  way."  A 1985  study  of 
2,000  Native  American  youth  ages  11  to 
18,  conducted  by  Velma  Mason,  showed 
that  youth  who  did  not  use  drugs  or 
alcohol  exhibited  a  high  degree  of 
family-oriented  identity  and  perceived 
their  families  as  maintaining  traditional 
values.  The  reverse  was  found  for 
Indian  youth  who  reported  drug  or 
alcohol  involvement. 

HDS  funded  5  prevention  projects  in 
FY  1987  and  4  in  1988  under  this  same 
priority  area.  Applicants  are  encouraged 
to  contact  Sharon  McCully,  (202)  245- 
7776,  for  information  concerning  specific 
programmatic  issues  in  this  priority 
area. 

III.  Administrative  on  Developmental 
Disabilities 

On  April  21, 1988,  a  notice  soliciting 
comments  on  ADD's  proposed  priority 
areas  for  Fiscal  Year  1989  Projects  of 
National  Significance  was  published  in 
the  Federal  Register.  A  60-day  period 
was  required  to  allow  the  public  to 
comment  on  the  proposed  areas.  After 
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review  and  analysis  of  these  comments. 
ADD  published  its  final  priorities. 

ADD  received  31  letters  and  a  total  of 
44  specific  comments  from  national  and 
local  human  service  organizations, 
advocacy  groups,  educators, 
representatives  from  State  and  local 
government  offices,  and  private  citizens. 
The  comments  received  were  helpful  in 
highlighting  the  concerns  of  the 
developmental  disabilities  field  and 
have  been  extensively  used  in  refining 
the  final  priority  areas. 

The  comments  received  were  also  the 
basis  for  excluding  the  following  priority 
areas  fi^m  the  final  solicitation: 
Personnel  Shortages,  Integrated  Child 
Development  and  Educational 
Environment,  and  Substance  Abuse. 

The  Ongoing  Data  Collection  System 
Priority  Area  was  included  in  the  Fiscal 
Year  1988  Projects  of  National 
Significance  announcement.  A  grantee 
has  been  selected  and  is  scheduled  for 
two  year  funding.  This  priority  area, 
therefore,  is  not  included  in  this 
announcement. 

3.1    Early  Intervention 

Eligibility  Criteria:  State,  public  or 
private  nonprofit  organizations, 
institutions  or  agencies. 

Purpose:  To  develop  tools  and 
procedures  to  enable  the  analysis  and 
assessment  of  the  adequacy  of  existing 
State  policies  and  practices  on  early 
intervention;  and  to  develop  models  of 
interdisciplinary  training  and  multi- 
organizational  involvement  [Head  Start, 
University  Affiliated  Programs,  and 
Maternal  and  Child  Health  centers] 
needed  to  ensure  measurable  progress 
in  ameliorating  the  ejects  of 
developmental  disabilities  through  early 
intervention. 

This  information  is  needed  by 
policymakers  who  may  make  decisions 
on  critical  issues  pertaining  to  early 
intervention.  Policymakers  include 
individuals  in  decision-making  positions 
in  business,  local/State  government, 
associations,  and  community 
organizations. 

Duration  of  Projects:  Not  to  exceed  12 
months. 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $100,000  per  project. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  application 
should: 

— For  Postnatal — explore  and 
document  the  effect  of  neonatal  and 
postnatal  prevention  opportunities  on 
reducing  the  incidence  of  developmental 
disabilities.  Within  this  area,  the 
following  themes  may  be  selected  for 
study: 


(1)  Projects  which  will  provide 
screening  for  early  identification  and 
referral  of  newborns  and  infants  who 
are  at-risk  due  to  biological  or 
environmental  factors.  Such  risks  can 
contribute  to  unfulfilled  parental 
responsibilities  which  may  increase  the 
incidence  of  developmental  disabilities; 
and 

(2)  Projects  designed  to  reduce  and 
prevent  child  abuse  and  neglect  which 
contributes  to  the  incidence  of 
developmental  disabilities. 

— For  Education/Public  Awareness — 
provide  education  and  information  for 
pubUc  and  professional  audiences 
regarding  available  early  intervention 
activities  related  to  genetic, 
environmental,  and  other  factors  related 
to  the  well-being  of  individuals  with 
developmental  disabilities.  Such 
activities  may  include  the  use  of 
maternal  transport  of  Neonatal 
Intensive  Care  Units,  the  value  of  early 
intervention,  the  use  of  teratogen 
registries,  and  the  role  of  community 
nursing. 

Background  Information: 
Developmental  disabilities  are  chronic 
life  long  conditions  which  cause 
significant  functional  impairment  in 
several  areas  of  life  activity. 
Developmental  disabilities  can  have 
great  impact  upon  the  lives  of  many 
individuals  and  famiUes.  The  tragedy  of 
developmental  disabilities  is  that  a 
highly  significant  percentage  of  these 
impairments  are  caused  by  factors 
which  are  preventable  through  early 
intervention. 

HDS  encourages  collaboration  among 
agencies  at  the  State  and  local  level  in 
this  priority  area. 

3.2    Family  Support  Practices 

Eligibility  Criteria:  State,  public  or 
private  nonprofit  organizations, 
institutions  or  agencies. 

Purpose:  To  assist  policymakers  to 
resolve  specific  barriers  to  the  delivery 
of  home-based  care,  such  as  third  party 
insurance  payments,  home-health  care 
practices,  funding  mechanisms,  and 
other  relevant  barriers  without 
disrupting  the  important  involvement  or 
informal,  natural  sources  of  family 
support;  and  to  promote  cost 
effectiveness  and  quality  in  the 
provision  of  family  support  service  and 
activities.  Policymakers  include 
individuals  in  decision-making  positions 
in  business,  local /State  government, 
associations,  and  community 
organizations. 

Duration  of  Projects:  Not  to  exceed  12 
months. 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $100,000  per  project. 


Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  application 
should: 

— Contain  a  specific  focus  on  the 
resolution  of  barriers  to  home-based 
care  in  insurance  practices  and  home- 
health  care  standards. 

— Outline  an  effective  process  for 
evaluating  and  synthesizing  the 
available  information  on  this  issue. 

— Include  as  an  outcome  the 
development  of  a  guide  which  can  be 
used  by  policymakers  and  program 
developers  to  select  successful  models 
or  components  of  models  which  would 
be  appropriate  for  replication  within 
their  jurisdictions. 

— Provide  evidence  of  collaboration 
with  human  service  and/or  private 
sector  organizations. 

Background  Information:  The  projects 
sited  below  are  among  numerous  efiorts 
at  the  local.  State  and  national  level 
which  have  focused  on  the  family 
support  isssue.  Following  are  examples 
of  projects  which  ADD  has  funded  in  the 
past  several  years: 

•  "PRO  Family  Support  Project",  New 
Mexico  Parents  Reaching  Out  (PRO),  in 
1986-1988. 

•  "Community-Based  Respite  Care 
Project  for  Families  Providing  Care  to 
Developmentally  Disabled  Children  at 
Home,"  Maine  Department  of  Mental 
Health  and  Mental  Retardation,  in  1985- 
1988. 

•  "Life  Service  Plans  for  the  Elderly 
and  the  Developmentally  Disabled — 
National  and  Local  Self-Help  Models," 
American  Bar  Association,  in  1985-1987. 

Additional  information  about  these 
projects  may  be  obtained  by  contacting 
Ray  Sanchez,  ADD.  at  (202)  2456-1961. 

3.3  Technical  Assistance  Projects  to 
Assist  State  Planning  Councils, 
University  Affiliated  Programs  (UAP). 
and  the  State  Protection  and  Advocacy 
System  (P&A) 

Eligibility  Criteria:  State,  pubUc  or 
private  nonprofit  organizations, 
institutions  or  agencies. 

Purpose:  To  expand  or  improve: 

•  The  advocacy  functions  of  the  State 
Planning  Council: 

•  The  functions  performed  by 
University  AffiUated  Programs  and 
Satellite  Centers;  and 

•  The  protection  and  advocacy 
services  relating  to  the  State  protection 
and  advocacy  system. 

This  includes  arranging  for  and 
coordinating  the  provision  of  technical 
assistance  to  UAPs,  PAs  and  State 
Developmental  Disabilities  Planning 
Councils  on  program  development, 
planning  and  policy  analysis  across 
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developmental  disabilities  agencies  and 
programs. 

ADD  expects  to  fund  one  project  in 
each  of  the  categories  identified  above. 

Duration  of  Projects:  Not  to  exceed  12 
months. 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $100,000  per  project. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  application 
should: 

— ^Demonstrate  the  ability  to  expand 
or  otherwise  improve  either  the 
advocacy  functions  of  the  State  Planning 
CouncQ:  or  the  functions  performed  by 
UAPs  and  Satelitte  Centers;  or  the 
protection  and  advocacy  services 
relating  to  the  State  P&A  system. 

— Provide  evidence  of  partnerships 
with  conmiunity  agencies  and  local 
advocacy  agencies  to  emphasize 
productivity,  independence,  and 
integration  into  the  community  of 
individuals  with  developmental 
disabilities. 

Background  hiformation:  Section 
162(a)(2]  of  the  Developmental 
Disabilities  and  Bill  of  Rights  Act  of  1987 
provides  that  the  Secretary  may  make 
grants  and  enter  into  contracts  with 
public  or  nonprofit  private  agencies  for 
technical  assistance  or  demonstration 
projects  which  hold  the  promise  to 
expand  or  improve  State  Planning 
Councils,  UAPs,  and  State  P&As. 

3.4    Community  Integration 

Eligibihty  Criteria:  State,  public  or 
private  nonprofit  organizations, 
institutions  or  agencies. 

Purpose:  To  identify,  evaluate  and 
synthesize  community-based  models  of 
successful  social  integration  which  have 
brought  about  the  acceptance  of  persons 
with  developmental  disabilities  as 
neighbors  and  friends;  and  to  identify 
models  which  were  successful  with 
other  target  populations  that  could  be 
adapted  for  use  with  persons  with 
developmental  disabilities. 

Duration  of  Projects:  Not  to  exceed  12 
months. 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $100,000  per  project. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  appUcation 
should: 

— Indicate  how  die  project  would 
build  upon  or  depart  &om  current  state- 
of-the-art  practices. 

— Contain  an  evaluation  plan  focusing 
on  the  project  products,  including  a  plan 
of  dissemination  and  utilization  of 
project  findings. 

Background  Information:  Further 
development,  enhancement  and 
dissemination  of  successful  models  of 


conunuiuty  integration  are  needed  to 
support  persons  tvitfa  devekipmental 
disatrilities  so  they  can  live  and  be 
accepted  in  the  neighborhoods  in  which 
they  live. 

HDS  is  particalarly  interested  in 
exanrimng  miacessfid  modelB  serving 
other  target  popolatifnu  which  can  be 
replicated  to  serve  the  developmentally 
disabled.  These  models  could  include: 
community  residential  programsi, 
programs  supporting  employment  within 
the  community  and  other  generic  social 
integratim  programs,  such  senior 
nutrition/ multi-service  centers. 

Administration  for  Children,  Youtib  and 
Families 

4.1    Adoptive  Parent  Groapa — Parinen 
in  the  Adoption  ofSpeciaJ  Needs 
Children 

Eligibility  Criteria:  Eligibility  is  limited 
to  voluntary  or  public  social  service 
agencies,  adoption  exchanges  or  other 
national,  regional  or  Statewide  adoption 
related  organizations. 

Purpose:  To  continue  support  for  the 
development  of  new  or  involvement  of 
existing  adoptive  parent  groups  and  to 
utilize  them  in  the  adoption  process  for 
children  with  special  needs. 

Duration  of  Projects:  Not  to  exceed  17 
months. 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $75,000  per  project. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  application 
should: 

— Establish  that  the  organization  has 
Statewide,  regional  (i.e.,  inter-state)  or 
national  membership  to  assist  local  or 
State  adoptive  parent  groups  to  work 
with  child  welfare  agencies.  These 
adoptive  parent  groups  will  be 
responsible  for  activities  which  may 
include,  but  are  not  limited  to:  Adoptive 
information  and  referral  services, 
recruitment  and  orientation  for 
prospective  adoptive  parents,  and 
support  to  families  foUowing  placement 
and  legalization.  Of  particular  interest 
will  be  their  ability  to  support  and 
develop  minority  adoptive  family 
groups. 

— Include  the  rationale  for  choosing  to 
work  with  existing  adoptive  parent 
groups,  or  developing  new  adoptive 
parent  groups,  which  will  focus  on 
problems  or  issues  of  importance  to 
special  needs  adoption. 

— Establish  procedures  and  criteria 
for  the  award  of  subgrants  to 
incorporated  nonprofit  local  or  State 
adoptive  parent  groups,  and  for  working 
with  newly  formed  groups,  to  assist 
them  in  incorporating.  Subgrants  may  be 


awarded  to  groups  only  once  they  are 
incorporated  and  may  not  exceed  $5,000. 

BackgnooBd:  Throu^  the  years, 
adoptive  parents  have  continued  to 
promote  and  support  the  adoption  of 
children  with  special  net- ds.  They  have 
been  effective  advocates  for  children 
and  have  challenged  the  tenn 
"unadoptaUe"  by  demonstrating  that 
children  with  ^wcial  needs  can  be 
placed  with  a  family  of  their  own.  The 
600  adoptive  parent  organizations  are 
comprised  of  volunteers  and  have 
limited  funds  to  develop  their  interests 
on  behalf  of  children  with  special  needs. 
Support  for  these  groups  is  important  as 
they  historically  have  been  productive 
and  successful  in  the  activities  they 
pursue.  Tliey  Imng  to  the  adoption  field 
the  perspective  of  consumers  of 
services,  and,  are  on  the  cutting  edge 
between  the  children  to  be  served  and 
the  agencies  that  serve  them.  Adoptive 
parent  groups  and  social  service 
agencies  have  worked  together  to  assist 
and  provide  support  to  new  adoptive 
families  to  integrate  these  special  needs 
children  into  their  families. 

4.2    Special  Needs  Adoption  Services 
and  the  Mental  Health  System 

Eligibility  Criteria:  Public  adoption 
and  mental  health  agencies  as  well  as 
private  nonprofit  adoption  or  mental 
health  agencies  are  encouraged  to  apply. 
Consortia  of  private  and  public  agencies 
that  demonstrate  collaborative  planning 
and  joint  commitment  of  resources, 
including  personnel,  are  encouraged. 
Emphasis  should  be  placed  on 
involvement  of  existing  community 
mental  health  facilities. 

Purpose:  To  support  collaborative 
efforts  between  adoption  agencies  and 
community  mental  health  services  for 
the  development  or  expansion  of 
treatment  skills  and  resources  for 
special  needs  children  and  families  in 
adoption.  These  services  and  resources 
should  address  issues  that  occur  prior  to 
adoption,  during  placement  and  after 
legalization. 

Duration  of  Projects:  Not  to  exceed  24 
months. 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $125,000  per  project  per  year. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  application 
should: 

— Provide  for  a  process  to  achieve 
inter-agency  coordination  and  improved 
mental  health  services  to  the  adoption 
conununity  from  a  child's  preparation 
for  adoption  through  placement, 
legalization  and  post  adoption. 

— Describe  methods  to  be  used  for 
coordinated  planning,  resource 
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development  and  systems  intergration 
that  wfll  provide  a  continuum  of  home 
and  community  based  services  to  assist 
the  child  to  be  adopted,  the  prospective 
adoptive  family  and  the  adopted  child  in 
I  this  family. 

I    — Describe  methods  to  document 
whether  goals  and  objectives  have  been 
met  and  to  assess  the  effectiveness  of 
the  project 

— Provide  written  assurances  from  the 
collaborating  agencies  of  intent  to 
participate  in  the  project. 

Background:  Children  in  the  child 
welfare  system  for  whom  adoption  is 
the  goal  and  their  prospective  adoptive 
families,  as  well  as  children  now  in 
adoption  and  their  families,  often  need 
access  to  the  skills  and  expertise  of 
mental  health  services  in  addition  to 
child  welfare  services.  This  is  especially 
true  with  children  who  are  older  and 
have  other  special  needs  are  being  or 
have  been  adopted.  Because  the 
professional  mental  health  service 
provider  is  often  not  aware  of  the 
special  issues  related  to  the  adoption 
experience,  special  efforts  must  be  made 
to  expand  existing  treatment  skills  to 
fully  serve  this  group. 

Types  of  mental  hiealth  problems 
related  to  adoption  are  not  unique,  but 
these  clients  exist  in  a  family 
environment  that  is  different  &om  otho' 
mental  health  clients.  For  example,  the 
issues  of  loss,  separation  and 
attachment  are  part  of  the  adoption 
experience  and  must  be  viewed  in  diat 
context.  The  development  of  appropriate 
services  to  meet  the  needs  of  these 
children  and  their  families  is  necessary. 

Information  on  special  needs  adoption 
projects  can  be  obtained  from:  National 
Resource  Center  for  Special  Needs 
Adoption,  guiding  for  Children,  366 
Waltrous  Road,  P.O.  Box  337,  Chelsea, 
Michigan  48118,  (313]  475-8693. 

4.3    Collaboration  among  Adoption. 
Mental  Health  and  Developmental 
Disabilities  Service  Systems 

Eligibility  Criteria:  Agencies 
administering  any  of  the  three  public 
programs  (Child  Welfare  (CW),  Mental 
Health  (MH]  or  Developmental 
Disabilities  (DD))  at  the  State,  regional 
or  local  level  with  written  commitment 
from  the  other  two  agencies  can  apply. 

Purpose:  To  promote  systems  change 
which  provide  for  increasing 
collaboration  among  the  three  programs 
identified  above  as  related  to  the 
adoption  of  special  needs  children  with 
developmental  disabilities. 

Duration  of  projects:  Not  to  exceed  24 
months. 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $75,000  per  project  per  year. 


Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  appUcation 
should: 

— Describe  the  development  and 
institutionalization  of  a  three-way 
collaborative  model  on  either  a  State- 
wide, regional  (intra-State)  or  local 
basis. 

— Provide  clear  and  specific  written 
commitments  to  the  collaborative  effort 
from  the  two  agencies  which  are  not  the 
lead  agency. 

— Provide  for  complete  development 
of  a  collaborative  model  suitable  for 
dissemination  and  replication  in  other 
locations. 

Background:  Adoption  services  have 
changed  dramatically  over  the  past  two 
decades  as  children  with  special  needs 
h-om  a  variety  of  settings  are  considered 
for  and  placed  with  permanent  families. 
Traditionally,  all  children  for  adoption 
were  served  in  the  child  welfare  system, 
but  in  the  past  few  year  there  has  been 
real  movement  in  considering  children 
in  mental  health  and  developmental 
disabilities  facilities  for  permanent 
family  life.  For  children  with 
developmental  disabilities  who  cannot 
remain  with  nor  return  to  their  birth 
parents,  regardless  of  which  system 
(CW,  MH,  or  DD)  has  responsibility, 
adoption  is  a  viable  option. 

Although  there  are  exemplary  models 
of  cooperation  between  CW  and  MH 
and  CW  and  DD,  there  has  been  very 
little  done  in  the  way  of  establishing  a 
three-way  collaborative  model.  Even  in 
States  with  an  "umbrella  agency," 
where  CW,  DD  and  MH  are  part  of  the 
same  State-wide  department,  there  are 
no  established  cooperative  procediu'es 
for  children  with  developmental 
disabilities  in  need  of  adoption.  In 
States  with  separate  departments,  there 
is  even  greater  need  to  develop  such 
procedures. 

Information  on  special  needs  adoption 
projects  can  be  obtained  from:  National 
Resource  Center  for  Special  Needs 
Adoption,  Spaulding  for  Children,  366 
Walbtius  Road,  P.O.  Box  337,  Chelsea, 
Michigan  48118,  (313)  475-6693. 

Child  Welfare  Training 

Eligibility  Criteria:  For  Traineeships, 
In-Service  Training  and  Collaboration 
among  Agencies,  applicants  must  be 
institutions  of  higher  education  which 
are  accredited  by  the  Council  of  Social 
Work  Education  and  which  train 
bachelors  or  masters  level  students  in 
social  work.  Training  must  be  for 
candidates  for  bachelors  or  masters 
degress  in  social  work.  For  Indian  Child 
Welfare  Training,  applicants  must  be 
two  and  four  year  colleges  controlled  by 
Tribes  or  serving  reservations  and 


accredited  by  the  appropriate 
accrediting  authorities.  For  Historically 
Black  Colleges  and  Universities 
(HBCUs),  applicants  must  qualify  under 
Executive  Order  1232a  Generally 
institutions  qualify  as  HBCUs,  if  they 
were  established  before  1964  with  their 
principal  mission  having  been  and 
continuing  to  be  the  education  of  Black 
Americans. 

Institutions  may  apply  for  traineeship 
grants  and  one  other  type  of  grant 
(either  collaboration  or  in-service.) 
Institutions  may  not  apply  for  both  in- 
service  and  collaboration. 

Purpose:  To  ensure  the  availability  of 
adequately  trained  and  skilled  staff  for 
public  child  welfare  services.  TTiese 
priority  areas  promote  effective 
collaboration  between  schools  of  social 
woi4i  and  public  child  welfare  agencies, 
and  expand  the  number  of 
professionally  trained  and  qualified 
individuals  who  manage  and  provide 
services  in  the  public  child  welfare 
system. 

Duration  of  projects:  See  specific 
priority  area. 

Federal  Share  of  Project  Costs:  See 
specific  priority  area. 

Background:  As  the  child  welfare  field 
is  increasingly  involved  with  an  older, 
and  more  difficult  to  serve  population  of 
children  and  their  families,  it  is  critical 
that  public  child  welfare  staff  are 
adequately  trained  and  skilled.  Yet  the 
most  recently  available  data  indicate 
that  the  vast  majority  of  individuals  who 
are  employed  in  public  child  welfare 
lack  the  professional  preparation  which 
would  equip  them  to  perform  this 
demanding  work. 

The  social  work  profession  has 
historically  taken  a  lead  role  in  the 
professional  preparation  of  child 
welfare  workere.  However,  as  the  field 
and  the  profession  have  evolved,  fewer 
graduates  of  social  work  programs  have 
taken  positions  in  public  agencies  and 
some  agencies  have  either  been  unable 
to  find  quahfied  persons  to  fill  positions 
or  have  declassified  positions  and  hired 
individuals  with  no  professional 
credentials.  The  combination  of  these 
and  other  factors  has  created  a  critical 
problem  in  child  welfare  service 
delivery. 

Applications  are  sought  in  five 
priority  areas:  (4.4.A]  traineeships  for 
students  pursuing  degrees  in  social  work 
or  child  welfare;  (4.4.B)  in-service 
training  for  persons  employed  in  the 
field  of  child  welfare:  (4.4.C)  special 
grants  for  Indians:  (4.4.D)  special  grants 
for  HBCUs;  and  (4.4.E)  demonstration 
projects  which  involve  collaborative 
efforts  between  schools  of  social  work 
and  public  child  welfare  agencies. 
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Diuemination  is  not  appropriate  to 
these  priority  areas.  Therefore, 
application  narratives  should  respond  to 
the  following  sections: 

(a)  Need  for  the  Project  (20  points/5 

(b)  Project  Methodology  (30  points/7.5 
pages). 

(c)  Expected  Outcomes  (30  points/7.5 
pages). 

(d)  Level  of  Effort  (20  points/5  pages). 
Only  these  four  criteria  will  be  used  to 

evaluate  applications  under  these  Child 
Welfare  Training  priority  areas. 

4.4A.    Traineeahips 

Ttaineeship  grants  will  provide 
financial  support  for  the  education  and 
professional  training  of  students 
pursuing  undergraduate  or  graduate 
social  work  degrees  or  graduate  degrees 
in  child  welfare  who  have  a  stated 
interest  in  practice  in  public  child 
welfare  after  graduation.  Traineeships 
are  intended  to  support  the  education  of 
professionals  who  will  assume 
leadership  positions  in  the  field  of  public 
child  welfare.  All  traineeships  must 
include  a  field  placement  component 
that  provides  the  student  with  direct 
experience  in  a  child  welfare  related 
setting,  preferably  in  the  public  sector. 
HDS  is  especially  interested  in 
applications  for  traineeships  for 
minority  students. 

Applicants  are  encouraged  to  seek 
cooperative  agreements  with  public 
child  welfare  agencies  in  order  to 
provide  traineeships  to  public  agency 
employees  who  demonstrate  potential 
for  leadership  in  child  welfare  and  who 
wish  to  return  to  school  to  obtain  an 
undergraduate  or  graduate  level  degree 
in  social  woric  and  have  indicated  a 
desire  to  remain  in  public  child  welfare 
for  a  peroid  of  time  at  least  equal  to  the 
period  of  the  traineeship. 

Applications  should  describe  the 
curriculum  utilized  and  how  it  relates  to 
the  needs  of  child  welfare  practitioners. 
Applicants  must  specify  the  number  of 
students  to  receive  traineeships. 

Traineeships  grants  may  only  be  used 
for  student  financial  support  and  not  for 
any  other  direct  or  indirect  costs  for  the 
applicant  institution.  Applicants  should 
include  the  cost  of  an  annual  grantees 
meeting,  to  be  held  in  Washington.  DC 
in  their  budgets. 

Traineeship  grants  will  be  awarded 
for  up  to  24  months,  for  stipends  with  a 
maximum  of  $5,000  per  student  not  to 
exceed  a  total  of  $25,000  per  year  per 
institution.  No  matching  funds  are 
required  for  traineeships.  Institutions 
having  current  Child  Welfare 
Traineeship  grants  which  will  continue 
beyond  September  30. 1989,  are  not 
eligible  to  apply  under  this  priority  area. 


4.4.B.    In-Service  Training 

In-Service  training  grants  will  support 
training  for  personnel  employed  in 
public/Tribal  child  welfare  agencies. 
Topics  for  training  should  address 
specific  high  priority  training  needs 
identified  by  the  public/Tribal  agency 
and  may  focus  on  any  level  of 
personnel,  including  front  line  workers, 
supervisors  or  administrators.  HDS  is 
especially  interested  in  leadership 
training  for  persons  in  management  and 
senior  supervisory  positions  and  for 
other  agency  employees  who 
demonstrate  potential  for  leadership  in 
the  child  welfare  field  and  have 
indicated  a  desire  to  remain  in  public 
child  welfare  for  a  period  of  time  at 
least  equal  to  the  period  of  in-service 
training. 

The  training  program  should  be 
described  in  detail  and  include  specific 
measurable  outcomes  and  a  plan  for 
evaluation  of  effectiveness.  Applicants 
must  demonstrate  and  document  that 
Indian  Tribal  or  State  child  welfare 
agencies  have  actively  participated  in 
the  selection  of  training  topics  and  in  the 
planning  and  implementation  of  the 
project.  Participating  agencies  are 
encouraged  to  contribute  resources 
toward  die  completion  of  the  project 
goals.  HDS  anticipates  funding  17-month 
training  grants  having  a  Federal  share 
not  to  exceed  $100,000  per  grant. 
Matching  funds  are  required. 

4.4.C.  Special  Grants  for  Indian  Child 
Welfare  Training 

Eligibility  Criteria:  Two  and  four  year 
colleges  controlled  by  Indian  Tribes  or 
serving  Indian  reservations. 
Applications  from  non-Indian  colleges 
which  focus  on  the  education  and 
training  of  American  Indians  must  be 
submitted  under  child  welfare  training 
priority  areas  4.4.A.  4.43,  or  4.4.E. 
Institutions  having  a  current  child 
welfare  training  traineeship  grant  which 
will  continue  beyond  September  30. 1989 
are  not  eligible  to  apply  for  traineeship 
grants. 

Eligible  applicants  for  this  priority 
area  may  apply  for  the  following: 

1.  Traineeships 

Traineeship  grants  will  provide 
financial  support  for  the  education  and 
professional  training  of  Indian  students 
pursuing  undergraduate  or  graduate 
social  work  degrees  who  have  a  stated 
interest  in  practice  in  public  child 
welfare  after  graduation.  All 
traineeships  must  include  a  field 
placement  component  that  provides  the 
student  with  direct  experience  in  a  child 
welfare  related  setting. 


Applicants  are  encouraged  to  seek 
cooperative  agreements  with  Tribal  and 
other  child  welfare  agencies  in  order  to 
provide  traineeships  to  agency 
employees  who  demonstrate  potential 
for  leadership  in  child  welfare  and  have 
indicated  a  desire  to  remain  in  public 
child  welfare  for  a  period  of  time  at 
least  equal  to  the  period  of  the 
traineeship.  Agreements  between  two 
year  and  four  year  colleges  are 
encouraged  to  assist  child  welfare 
trainees  in  two  year  colleges  to  enter 
advanced  degree  programs. 

Applications  should  describe  the 
curriculum  utilized  and  how  it  relates  to 
the  needs  of  child  welfare  practitioners. 

Traineeship  grants  may  only  be  used 
for  student  financial  support  and  for 
limited  additional  support  and  advisory 
services  which  may  be  necessary  to 
maintain  Indian  Students  in  school,  such 
as  remedial  assistance,  but  not  for  any 
other  direct  or  indirect  costs  for  the 
apphcant  institution.  Applicants  are 
asked  to  include  funds  for  an  annual 
grantee  meeting  in  Washington,  DC,  as  a 
part  of  their  budget. 

Traineeship  grants  will  be  awarded 
for  up  to  36  months,  for  a  maximum  of 
$5,000  per  student,  not  to  exceed  a 
Federal  share  of  $25,000  per  school,  per 
year.  Applicants  must  specify  the 
number  of  students  to  receive 
traineeships.  No  matching  funds  are 
required  for  these  Traineeships. 


2.  In-Service  Training 

In-Service  training  grants  will  support 
training  projects  from  two  and  four  year 
colleges  controlled  by  Indian  Tribes  or 
serving  Indian  reservations  for 
personnel  employed  in  Tribal  child 
welfare  agencies  who  have  indicated  a 
desire  to  remain  in  public  child  welfare 
for  a  period  of  time  at  least  equal  to  the 
period  of  training. 

Topics  for  training  should  address 
specific  high  priority  training  needs 
identified  by  the  Tribal  agency  and  may 
focus  on  any  level  of  personnel, 
including  front  line  workers,  supervisors 
or  administrators. 

The  training  program  should  be 
described  in  detail  including  specific 
measurable  outcomes  and  a  plan  for 
evaluation  of  effectiveness.  Applicants 
must  show  that  Tribal  child  welfare 
agencies  have  actively  participated  in 
the  selection  of  training  topics  and  in  the 
planning  and  implementation  of  the 
project.  Emphasis  should  be  placed  on 
administrative  and  practical  skills  such 
as  interviewing,  case  management, 
therapeutic  intervention  techniques, 
interagency  coordination  and 
networking  with  other  service  agencies, 
liability  issues,  records  maintenance. 
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conununity  need*  assessment  and 
community  planning.  Participating 
agencies  are  encouraged  to  contribute 
resources  toward  the  completion  of  the 
project  goals. 

HDS  anticipates  funding  17-month 
grants  having  a  Federal  share  not  to 
exceed  $10(MX)0  per  grant.  Matching 
funds  are  required. 

4.4.D.    Special  Grants  for  Historical 
Black  Colleges  and  Universities 

EligibiUty  Criteria:  Historically  Black 
Colleges  and  Universities  (HBCU)  as 
deHned  in  Executive  Order  12374  which 
offer  baccalaureate  and  masters  degree 
programs  which  have  been  accredited 
by  the  Council  of  Social  Work 
Education.  Generally,  institutions 
qualify  as  HBCUs  if  they  were 
established  before  1964  with  their 
principal  mission  having  been  and 
continuing  to  be  the  education  of  Black 
Americana.  Institutions  having  a  current 
child  welfare  traineeship  grant  which 
will  continue  beyond  September  30, 
1989,  are  not  eligible  to  apply  for 
traineeship  grants. 

Eligible  applicants  for  this  priority 
area  may  apply  for  the  following: 

1.  Traineeships 

Traineeship  grants  will  provide 
financial  support  for  the  education  and 
professional  training  of  students  within 
an  HBCU  punuing  undergraduate  or 
graduate  social  work  degrees  who  have 
a  stated  interest  in  practice  in  public 
child  welfare  programs  after  graduation 
and  have  indicated  a  desire  to  remain  in 
public  child  welfare  for  a  period  of  time 
at  least  equal  to  the  period  of  the 
traineeship.  All  traineeships  must 
include  a  field  placement  component 
that  provides  the  student  with  direct 
experience  in  a  child  welfare  services 
related  setting. 

Applicants  are  encouraged  to  seek 
cooperative  agreements  with  child 
welfare  agencies  in  order  to  provide 
traineeships  to  agency  employees  who 
demonstrate  potential  for  leadership  in 
child  welfare  and  have  indicated  a 
desire  to  remain  in  public  child  welfare 
for  a  period  of  time  at  least  equal  to  the 
period  of  the  traineeship. 

Applications  should  describe  the 
curriculum  utilized  and  how  it  relates  to 
the  needs  of  child  welfare  practitioners. 

Traineeship  grants  may  only  be  used 
for  student  financial  support  and  not  for 
any  other  direct  or  indirect  costs  for  the 
af>plicanl  institution,  except  to  pay  for 
one  person  to  travel  to  grantees  meeting 
in  Washington.  DC. 

Trainee^p  grants  %vill  be  awarded 
for  up  to  24  months,  for  a  maximum  of 
$5,000  per  student,  not  to  exceed  a 
Federal  share  of  $25,000  per  school,  per 


year.  Applicants  must  specify  the 
number  of  students  to  receive 
traineeships.  No  matching  funds  are 
required  for  these  traineeships. 

2.  In-Service  Training 

In-Service  training  grants  will  support 
training  projects  for  personnel  employed 
in  pubUc  child  welfare  agencies.  Topics 
for  training  should  address  specific  high 
priority  training  needs  identified  by  the 
public  agency  and  may  focus  on  any 
level  of  personnel,  including  front  line 
workers,  supervisore  or  administrators. 
The  training  program  should  be 
described  in  detail  including  specific 
measurable  outcomes  and  a  plan  for 
evaluation  of  effectiveness.  Emphasis 
should  be  placed  on  administrative  and 
practical  slcills  such  as  interviewing, 
case  management,  therapeutic 
intervention  techniques,  interagency 
coordination  and  networking  with  other 
service  agencies,  liability  issues,  records 
maintenance,  commtmity  needs 
assessment  and  community  planning. 

Applicants  must  demonstrate  and 
document  that  public  child  welfare 
agencies  have  actively  participated  in 
the  selection  of  the  training  topics  and  in 
the  planning  and  implementation  of  the 
project  Participating  agencies  are 
encouraged  to  contribute  resources 
toward  the  completion  of  the  project 
goals. 

HDS  anticipates  funding  17-month 
grants  having  a  Federal  share  not  to 
exceed  $100,000  per  grant.  Matching 
funds  are  required. 

4.4.E.    Collaboration  Between  Schools 
of  Social  Work  and  Child  Welfare 
Agencies 

Grants  will  be  awarded  in  this  priority 
area  to  support  special  projects  of 
national  significance  from  institutions  of 
higher  education  that  demonstrate 
creative,  innovative,  organizationally 
sound  and  economically  feasible 
methods  of  facilitate  continuing 
interaction  between  schools  of  social 
work  and  public  child  welfare  agencies 
in  order  to  promote  child  welfare 
training  objectives.  These  collaborative 
efforts  may  also  include  professional 
associations  with  significant 
involvement  in  public  child  welfare.  The 
only  eligible  applicant,  however,  is  the 
school  of  social  work.  HDS  encourages 
formulation  of  projects  which  ensure  full 
input  and  participation  of  both  parties  in 
the  collaborative  effort:  which  maximize 
the  role  of  public  child  welfare  agencies 
in  pursuit  of  child  welfare  training 
objectives;  and  which  ultimately 
improve  the  level  of  child  welfare 
services  in  the  country.  Letters  of 
commitment,  not  support,  must  be 
included  with  the  application. 


Some  examples  are: 

(a)  Demonstration  of  a  model  to  share 
or  exchange  staff  and  faculty  in  order  to 
enrich  teaching  and  promote 
improvement  in  the  quality  of  agency 
services: 

(b)  Efforts  to  promote  the  upgrading  of 
State  and/or  local  merit  system 
procedures  for  classifying  profesaimud 
social  work  positions; 

(c)  Efforts  to  improve  the  extent  to 
which  interdisciplinary  services  are 
provided  to  child  welfare  clients; 

(d)  Development  of  uniform 
certification  standards  for  child  welfare 
workers; 

(e)  Definition  of  competencies  for 
supervisors  in  child  welfare  practice, 
including  child  protective  services;  and 

(f)  Development  and  implementation 
of  strategies  to  recruit  and  train 
individuals  with  the  characteristics, 
motivation  and  ability  to  become 
supervisors  and  administrators  in  child 
welfare  agencies. 

These  examples  are  meant  to  be 
illustrative  only  and  HDS  encourages 
the  field  to  generate  additional  concepts. 

Projects  which  are  primarily  in- 
service  training  or  traineeships  will  not 
be  funded  under  this  priority  area.  HDS 
anticipates  funding  24-month 
collaborative  grants  having  a  Federal 
share  not  to  exceed  $100,000  per  grant 
per  year.  Matching  funds  are  required. 

4.5    Liability  and  Legal  Issues  in  Child 
Welfare  and  Child  Abuse 

Eligibility  Criteria:  Organizations  with 
a  national  perspective  and  knowledge  of 
the  liability  and  legal  issues  affecting 
child  welfare  and  child  protection 
programs  are  encouraged  to  apply. 

Purpose:  To  support  the  conduct  of  a 
symposium  on  Uability  and  legal  issues 
affecting  child  welfare  and  child 
protective  services  programs  designed 
to  inform  the  field  about  current  trends 
in  law  suits  and  judicial  findings;  and  to 
prepare  a  report  on  the  symposium 
which  describes  both  the  nature  of  the 
trends  and  risks  to  agencies  and 
workers  and  proposes  the  types  of 
procedures  and  processes  that  represent 
not  only  best  practice,  but  also  the  most 
effective  ways  to  defend  agency 
decisions  and  practices  in  judicial 
proceedings. 

Duration  of  Project:  Not  to  exceed  12 
months. 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $75,000. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  application 
should: 

— Indicate  an  understanding  of  the 
types  of  liability  and  legal  issues 
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affecting  child  welfare  and  child 
protection  services  programs,  both 
directly  and  through  laws  and 
precedents  established  in  related  Helds, 
and  of  their  impact  upon  the  functioning 
and  practices  of  child  welfare  and  child 
protection  services  agencies. 

— Refer  to  relevant  publications  and 
articles  related  to  liabihty  and  legal 
issues  in  the  field. 

— Describe  how  the  symposium  would 
be  structured,  including  duration, 
estimated  number  of  participants, 
proposed  location,  proposed  date(s), 
whether  the  symposium  will  be  held  in 
conjunction  with  a  national  meeting 
related  to  child  welfare  and  child 
protection,  etc. 

— Describe  the  types  of  participants 
who  would  be  involved  (e.g.,  attorneys, 
judges,  child  welfare  and  child  abuse 
professionals  and  administrators, 
academicians)  and  their  roles  in  the 
preparation  and  conduct  of  the 
symposiimi. 

—Outline  the  type  of  report  that 
would  be  developed  following  the 
symposium. 

Background  Information:  In  the  past 
few  years  numerous  law  suits  have 
challenged  the  traditional  sovereign 
immunity  of  public  agencies  with 
respect  to  liability,  wrongful  death  and 
the  like.  Suits  against  law  enforcement 
agencies  have  left  many  with  judgments 
for  damages  due  to  actions  of  its 
officers.  Suits  against  caseworkers  in 
the  child  welfare  and  child  protection 
agencies  have  also  been  taken  to  court. 
Suits  may  be  brought  for  not  removing  a 
child  who  should  have  been,  for 
removing  a  child  who  should  not  have 
been,  or  for  doing  nothing.  Liability 
insurance  costs  for  social  service 
agencies  have  caused  some  localities  to 
resort  to  self-insurance.  All  of  these 
issues  can  have  an  impact  on  the 
behavior  of  social  service  personnel,  on 
the  ability  to  recruit  professionals,  on 
the  costs  of  hability  and  malpractice 
insurance  and  on  the  quality  control  and 
decision  making  structures  of  public 
agencies. 

4.6  Collaborative  Effort  to  Establish 
Development  Child  Care  for  Children  in 
Homeless  Families 

Eligibility  Criteria:  Head  Start 
grantees,  child  protective  services 
agencies,  public  or  nonprofit  child  care 
agencies,  and  other  community  service 
agencies 

Purpose:  To  develop  and  provide 
developmental  child  care  to  homeless 
children  from  age  one  through  the  age 
for  mandatory  entry  into  public  school 
who  are  residing  with  their  families  in 
welfare  hotels,  homeless  shelters,  or 
other  temporary  shelters  for  homeless 


families.  These  children  have  very 
limited  opportunity  for  developmental 
experiences  due  to  the  environmental 
and  social  restrictions  inherent  in  these 
living  arrangements.  The  lead 
coordinating  agency  must  be  able  to 
coordinate  the  agencies  so  that  a 
package  of  full  day  developmental  child 
care  services  is  available  for  all  children 
in  the  family  below  mandatory  school 
age  regardless  of  the  number,  ages  or 
special  needs.  The  full  day  services  are 
necessary  not  only  to  provide  the 
physical  and  social  space  for  optimum 
development,  but  also  to  provide 
parents  with  respite  time  to  seek  or  train 
for  employment  and  attend  to  other 
personal  needs.  Projects  funded  under 
this  priority  area  can  help  to  find  ways 
to  ensure  the  availability  of  a  wide 
range  of  services  for  these  homeless 
children. 

Duration  of  Projects:  Not  to  exceed  24 
months. 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $100,000  per  project  per  year. 
Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  application 
should: 

— Provide  for  a  collaborative 
arrangement  which  includes  the  public 
agency  responsible  for  the  families,  the 
child  protective  services  agency.  Head 
Start,  a  Parent  and  Child  Center  (PCC) 
or  a  developmental  child  care  program 
for  special  needs  children,  as  • 
appropriate,  to  establish  a  full  day 
program  with  parental  involvement  to 
meet  the  physical,  social,  emotional  and 
educational  development  needs  of  these 
children.  Letters  of  commitment,  not  of 
support,  must  be  included. 

— Describe  how  the  child  care 
programs  will  enhance  the  child's 
development. 

— Provide  for  adequate  liaison  through 
the  homeless  program  to  continue  work 
with  children  when/ if  the  family  is 
moved  from  shelter  to  shelter.  The 
provision  of  follow-up  services,  when 
they  leave  the  shelter  for  a  permanent 
home  (especially  in  the  identification  of 
other  child  development  arrangements 
for  preschool  children]  must  be 
addressed  in  the  application. 

— Explain  how  maximum  use  will  be 
made  of  existing  community  services, 
utilizing  community  donated  services, 
such  as  volunteers  for  transportation  or 
working  with  children,  etc.  All  involved 
groups  must  provide  a  letter  of 
commitment. 

— Provide  for  an  evaluation 
component  which  will  clearly  assess  the 
effectiveness  of  the  developmental  child 
care  project. 

Background:  The  effects  of  poverty  on 
children's  development  is  well 


docimiented.  The  lack  of  a  permanent 
home,  the  restricted  environment  of 
alternative  shelters  and  the  inability  to 
count  on  the  stability  of  services  in  the 
same  community  add  additional  stress. 
Because  of  the  inherent  mobility  in  the 
situation,  these  children  and  families 
often  "fall  through  the  cracks"  for 
services  that  benefit  low-income 
families  with  a  permanent  address. 

4.7    Adaptation  of  Early  Childhood 
State-of-the-Art  Methods.  Models  and 
Curricula  in  a  Head  Start  Setting 

Eligibility  Criteria:  Institutions  of 
higher  education,  research  and  training 
organizations  or  other  organizations 
which  have  existing  program  models, 
materials  or  curricula  ready  for 
demonstration  in  Head  Start  in  one  of 
the  following  areas: 

(1)  Curricula  including  materials,  in 
areas  such  as  science  or  math  or  a 
developmental  area  such  as  problem 
solving  or  logical  thinking; 

(2)  Materials,  models  or  methods  for 
parent/child  interaction  or  family 
dynamics; 

(3)  Materials,  models  or  methods  to 
assist  staff  in  assessing  preschool 
children; 

(4]  Materials,  methods  or 
demonstrations  focusing  on  leadership 
development  or  training  for  preschool 
staff;  or 

(5)  New  models  or  materials  for  child 
or  program  assessment. 

"These  models,  methods  or  materials 
shall  either  be  new  to  Head  Start  or 
have  had  limited  prior  use  in  Head  Start 
programs. 

Purpose:  To  provide  the  field  of  child 
development  with  new  ideas  and 
methods  for  enhancing  child,  parent  and 
staff  development,  and  for  keeping  Head 
Start  grantees  current  with  new  ideas, 
methods  and  technology  in  the  field  of 
child  development  and  early  childhood 
education. 

Duration  of  Project:  Not  to  exceed  24 
months. 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $150,000  per  year  per  project. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  application 
should: 

— Include  signed  consent  from  one  or 
more  Head  Start  programs  in  which  the 
applicant  can  mount  the  demonstration. 

— Include  a  strong  justification  if  the 
entire  demonstration  will  not  be  carried 
out  at  Head  Start  site(s). 

— Provide  a  justification  for  how  their 
project  would  improve  the  portion  of  the 
Head  Start  program  on  which  it  is 
targeted,  how  it  will  benefit  Head  Start 
children,  parents  and  staff,  and  how  it 
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will  contribute  to  the  child  development 
field. 

— Include  in  the  methodology 
su^icient  specificity  on  the  numbers  of 
classrooms,  children,  parents,  or  staff 
participating  so  that  judgments  can  be 
made  about  the  potential  to  generalize 
the  apphcability  of  the  models, 
materials  or  technologies  to  other  child 
development  settings. 

Background:  With  the  growing  interest 
in  the  provision  of  preschool 
experiences  for  all  children  and 
especially  low-income  children.  Head 
Start's  role  as  a  model  child 
development  program  becomes 
increasingly  important.  Therefore,  as 
new  knowledge,  technologies  and 
theories  develop  and  are  accepted  by 
professionals  in  early  childhood 
development,  their  introduction  into 
Head  Start  is  important  to  the  field  as 
well  as  to  the  maintenance  of  Head 
Start's  role  as  a  leader  and  model  in  the 
Held  of  child  development.  It  is  also 
critical  in  providing  Head  Start  children 
and  their  families  with  the  best  services 
possible  based  on  state-of-the-art 
thinking  and  technologies. 

For  the  past  several  years  Head  Start 
has  been  funding  innovative  ideas 
which  have  been  generated  by  Head 
Start  programs,  a  grass  roots  approach. 
This  was  done  in  order  to  infuse  Head 
Start  with  new  programmatic 
possibihties  and  options.  While  this 
effort  has  generated  a  number  of 
stimulating  innovations,  it  has  precluded 
the  infusion  of  new  innovations  from  the 
child  development  fleld  at-Iarge  and 
particularly  those  institutions  engaged 
in  state-of-the-art  child  development 
research. 

During  the  final  year  of  the  project, 
each  project  may  be  evaluated  to 
determine  the  general  applicability  of 
the  model,  material  or  technology.  Those 
projects  which  seem  to  have  potential 
for  general  applicability  may  be 
supplemented  to  test  its  transferability 
during  a  third  year. 

4.8    Development  and  Testing  of 
Integrated  Treatment  for  Dysfunctional 
Families  ofAt-Risk  Youth  by  Runaway 
and  Homeless  Youth  Ceniers 

Eligibility  Criteria:  Applicants  must  be 
runaway  and  homeless  youth  shelters 
that  are  currently  funded  under  the 
Runaway  and  Homeless  Youth  Act  or 
would  qualify  under  the  Act's  program 
requirements. 

Purpose:  To  develop  and  test  model 
programs  of  treatment  for  dysfunctional 
families  that  enable  the  family  tu  remain 
as  the  primary  care  giver  and  still 
protect  the  interests  and  well  being  of 
at-rink  youth. 


Duration  of  Projects:  Not  to  exceed  36 
months. 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $100,000  per  project  per  year. 

Minimum  Requirements  for  P'roject 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  appUcation 
should: 

— Emphasize  development  of 
integrated  services  program  design 
which  supports  families  in  their  role  as 
primary  caregiver.  The  applicant  must 
demonstrate  the  ability  to  put  into  place 
a  treatment  program  that  covers  three 
major  service  components: 

•  In-home  treatment — intensive 
intervention; 

•  Treatment  services  while  the  youth 
is  out  of  the  home;  and 

•  Outpatient  services  that  are 
accessible. 

— ^Have  all  three  service  capabilities 
or  have  agreement(8]  with  appropriate 
service  providers  to  provide  missing 
components(s].  Documentation  of  the 
agreement(s]  should  be  included  with 
the  application. 

— Provide  for  a  third  party  evaluation 
of  the  impacts  of  the  treatment 
components.  The  evaluation  design 
should  include  some  common  measures 
to  provide  pre-  and  post-treatment 
assessments  of  family  dysfunction.  The 
speciBc  common  measures  to  be  used  in 
the  evaluation  will  be  agreed  upon  at  a 
project  briefing  at  the  outset  of  the 
project  period. 

Background  Information:  One  of  the 
major  causes  of  runaway  behavior  and 
homelessness  among  youth  is 
dysfunctional  family  situations.  Family 
treatment  programs  can  be  successful  to 
the  extent  of  helping  families  remain  the 
primary  care  giver  of  their  children. 
While  integrated  treatment  may  not 
dispel  deeply  rooted  dysfunction,  it  can 
assist  in  developing  a  level  of 
maintenance  that  permits  the  family  to 
remain  as  the  primary  care  giver  for  the 
youth.  Successful  programs,  however, 
need  to  be  integrated  in  their  efforts. 
HDS  is  interested  in  the  development  of 
model  integrated  treatment  programs  for 
use  by  runaway  and  homeless  youth 
shelters  in  working  with  at-risk  youth 
and  their  famihes. 

4.9    Transitioning  Homeless  Youth  from 
Emergency  Homeless  Center  to 
Independent  Living  Programs  and  Self- 
Sufficiency 

Eligibility  Criteria:  Partnership 
projects  between  Federally-funded 
Community  Action  Agencies  and 
Runaway  and  Homeless  Youth  Center. 
Applications  that  do  not  include 
partnership  arrangements  with 
Runaway  and  Homeless  Youth  Centers 
are  ineligible  and  will  not  be  reviewed. 


Letters  of  commitment,  not  support  for 
the  partner  agency  which  is  not  the  lead 
agency  should  be  included  with  the 
application. 

Purpose:  To  stimulate  self-su^iciency 
by  developing  and  testing  new  models 
for  woricing  with  homeless,  older,  at-risk 
adolescents  which:  (1)  Integrate 
emergency  services  and  (2]  coordinate 
social  service  efforts  that  improve 
independent  living  and  self-sufficiency 
skills. 

Duration  of  projects:  Not  to  exceed  36 
months. 

Federal  Share  of  Project  Costs:  Not  to 
exceed  $60,000  per  project  per  year. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  application 
should: 

— Identify  Federal,  State  and  local 
impediments  to  the  development  and 
implementation  of  independent  living/ 
self-sufficiency  models  and  describe  the 
process  to  be  used  to  overcome  them  in 
developing  a  comprehensive  conununity 
wide  planning  process  that  will  become 
institutionalized. 

— ^Build  on  the  knowledge  gained  from 
ACYF  funded  demonstrations  and 
recent  studies.  Information  on  such 
studies  is  available  through  the  National 
Reources  Center  for  Youth  Services, 
operated  by  the  University  of 
Oklahoma,  131  North  Greenwood 
Avenue,  Tulsa,  Oklahoma  74120. 

— Include  an  evaluation  component 
which  must  be  conducted  by  an 
independent  evaluator. 

Background  Information:  The 
challenge  to  applicants  for  funds  under 
this  priority  area  is  to  develop  and  test 
new  models  that  deal  with  the  range  of 
problems  encountered  by  homeless 
adolescents  receiving  emergency  shelter 
services  when  they  attempt  to  live 
independently.  One  problem  to 
overcome  is  the  lack  of  a  comprehensive 
support  system  covering  the  full  period 
of  time  needed  by  adolescents  to 
develop  the  skills  necessary  to  achieve 
self-su^ciency.  Most  often,  existing 
systems  are  not  part  of  an  integrated 
network  that  combines  emergency 
services  for  the  homeless  and  longer 
range  planning  for  independent  living 
and  self-sufficiency.  Whatever  specific 
problem  or  combination  of  problems  the 
applicant  chooses  to  address,  the 
applicant  will  be  expected  to  propose 
solutions  that  eliminate  the  "networking 
of  services"  problems  which  cause 
youth  to  remain  in  emergency  service  or 
temporary  placement  situations  for 
protracted  periods  of  time. 
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Part  IB    CenernI  hrfamutiiBi  and 
Giiideliflea  lor  t^  Appikirtiaa  Procass 
and  Reviaw 

This  part  contains  general  information 
for  potential  appbcants  and  basic 
guidelines  for  sobmitting  applicationa  in 
response  to  this  announcement 

Application  forma  are  provided  along 
witk  detailed  instructions  for  developiag 
and  assembling  the  application  package 
for  submittal.  Specific  guidelines  on 
applicant  eligibility  and  grantee 
matching  requirements  are  provided  in 
Part  n  under  each  priority  area. 

A.  General  Information 

1.  Review  Process  and  Funding 
Decisions 

Appfications  that  conform  to  the 
rcqaifements  of  this  program 
announcement  will  be  reviewed  and 
scored  competitively  against  the 
pubBahed  evaluatkn  criteria  by  experts 
in  the  field,  generaMy  persons  from 
outside  of  the  Federal  Government.  The 
results  of  this  review  are  a  primary 
factor  in  making  funding  decisions. 

HDS  reserves  the  option  of  discussing 
applications  with,  or  referring  them  to, 
other  Federal  or  non-Federal  funding 
sources  when  this  is  determined  to  be  in 
the  best  interest  of  the  Federal 
government  or  the  applicant.  HDS  also 
solicits  comments  from  other  Federal 
Departments,  from  Central  and  Regional 
Office  staff,  from  interested  foundations, 
national  organizations,  specialists, 
experts,  States  and  the  general  public. 
These  coomients  will  be  considered  by 
the  Assistant  Secretary  for  Human 
Development  Services  and  the  HDS 
Senior  Staff  in  making  funding 
decisions. 

Preference  may  be  given  to 
applications  which  Eocus  on  or  feature: 
Minority  populations:  a  substantia] 
innovation  that  has  the  potential  to 
improve  dieory  or  practice  in  the  field  of 
human  services:  a  model  practice  or  set 
of  procedures  that  hold  the  potential  for 
dissemination  to,  and  utilization  by. 
organizations  involved  in  the 
administration  or  delivery  of  human 
services:  substantial  involvement  of 
volunteers;  substantial  involvement 
(either  Rnancial  or  programmatic)  of  the 
private  sector  a  favorable  balance 
between  Federal  and  non-Federal  funds 
available  for  the  proposed  project,  the 
possibility  of  a  large  degree  of  benefit 
for  a  small  Federal  investment;  a 
programmatic  focus  on  those  most  in 
neec^  and  substantial  involvement  in  the 
proposed  project  by  national  or 
commuai^  fowidatioos. 

To  the  extent  possible,^  Qnal  decisions 
will  reflect  the  equitable  distribution  of 
assistance  among  the  States, 


geographical  areas  of  the  nation,  rural 
and  urban  areas,  and  ethnic 
populations.  HDS  Senior  Staff  also  take 
into  account  the  need  to  avoid  wasteful 
duplication  of  effort  in  making  funding 
decisions. 

2.  Required  Notification  of  State  Sin^e 
Point  of  Contact 

It  is  imperative  that  the  applicant 
submit  ail  required  materials  to  the 
Single  Point  of  Contact  (SPOC)  and 
indicate  the  date  of  this  submittal  (or 
date  of  contact  if  no  sulnnittai  is 
required)  on  the  ^  424,  iten  22a.  SPOCs 
will  be  notified  of  any  applicant  not 
indicating  SPOC  contact  on  the 
application,  when  SPOC  contact  is 
required.  SPOCs  have  sixty  fflO)  days 
starting  from  the  application  deadline  to 
comment  on  appUcations  for  financial 
assistance  under  this  program. 
Comments  are,  therefore,  due  no  later 
than  January  10, 1988.  This  process  is 
required  when  the  program  is  covered 
under  Executive  Order  12372 
"Intergovernmental  Review  of  Federal 
Programs"  and  45  CFR  Part  100 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order.  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  territories,  except 
Alaska,  Idaho,  Kansas,  Minnesota, 
Nebraska,  American  Samoa  and  Palau, 
have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  SPOCs.  AppHcants  from 
these  seven  areas  need  take  no  action 
regarding  E.0. 12372.  Applications  for 
projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.0. 12372. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally,  SPOCs  are  requested  to 
differentiate  clearly  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
they  intend  to  trigger  the  "accommodate 
or  explain"  rule.  It  is  helpful  in  tracking 
SPOC  comments  if  the  SPOC  will  cieariy 
indicate  the  applicant  organization  as  it 
appears  on  the  application  SF  424. 
When  comments  are  submitted  directly 
to  HDS,  they  should  be  addressed  to  the 
application  mailing  address  in  Part  I. 

A  list  of  the  State  Single  Points  of 
Contact  is  included  at  the  end  of  this 
announcement. 


3.  Notification  of  State  Developmental 
Disabilities  Councils 

A  copy  of  the  application  must  be 
submitted  to  the  State  Developmental 
Disabilities  Council  for  its  review  and 
comment  when  individuals  with 
developmental  disabiUties  who  reside  in 
that  State  are  included  among  the  target 
populations  of  the  proposed  project.  A 
listing  of  the  Councils  may  be  obtained 
by  calling  (202)  755-4560.  This 
requirement  is  in  addition  to  the  SPOC 
notification  required  by  Executive  Order 
12372. 

B.  Deadline  for  Submittal  of 
Applications 

The  closing  date  for  submittal  of 
applications  under  this  program 
announcement  is  November  10. 1988. 
Applications  must  be  either  mailed  or 
hand-delivered  to  the  address  in  Part  I 
of  this  announcement. 

Hand-delivered  appUcations  are 
accepted  during  the  normal  working 
hours  of  9.00  a.m.  to  5:30  p.m..  Monday 
through  Friday.  An  application  will  be 
considered  as  meeting  the  deadline  if  it 
is  either: 

1.  Received  at  the  mailing  address  on 
or  before  the  deadline  date;  or 

2.  Postmarked  before  midnight  of  the 
deadline  date  and  received  in  time  to  be 
considered  during  the  competitive 
review  process.  Applicants  are  strongly 
advised  to  obtain  a  legibly  dated  receipt 
from  a  commercial  carrier  or  from  the 
U.S.  Postal  Service  as  proof  of  mailing 
by  the  deadline  date.  If  there  is  a 
question  as  to  when  an  application  was 
mailed,  applicants  will  be  asked  to 
provide  proof  of  mailing  by  the  deadline 
date.  Private  metered  postmarks  are  not 
acceptable  as  proof  of  timely  mailing. 

Applications  which  do  not  meet  the 
above  deadline  are  considered  late 
applications.  HDS  will  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

HDS  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God,  such 
as  floods,  hurricanes  or  earthquakes, 
when  there  is  widespread  disruption  of 
the  mail  or  when  HDS  determines  an 
extension  to  be  in  the  best  interest  of  the 
government.  However,  if  HDS  does  not 
extend  the  deadline  for  all  applicants,  it 
may  not  waive  or  extend  the  deadline 
for  any  applicant(s). 

C.  Application  Screening  Requirements 

Applications  that  meet  the  deadline 
for  submittal  will  be  screened  to 
determine  completeness  and  conformity 
to  the  requirements  of  this  program 
announcement.  Complete,  conforminfj 
applications  will  be  reviewed  and 
scored  competitively  against  the 
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evaluation  criteria.  In  order  for  an 
application  to  be  complete  and  in 
conformance,  it  must  meet  the  following 
screening  requirements: 

(1)  Priority  Area  Eligibility 

The  application  must  meet  any 
eligibility  requirements  specific  to  the 
priority  area  under  which  it  is  being 
submitted.  This  includes  eligibility  of  the 
organization,  duration  of  project 
maximum  Federal  funding  to  be 
requested  and  matching  or  cost  sharing 
requirements.  An  application  can  be 
Submitted  under  only  one  priority  area. 

(2)  Priority  Area  Responsiveness 

The  application  must  be  responsive  to 
the  priority  area  under  which  it  is  being 
submitted  as  identified  at  the  top  of 
page  one  of  the  SF  424.  In  order  to  be 
considered  responsive,  the  application 
must  address  each  of  the  minimum 
requirements  for  an  application 
specified  in  the  priority  area  description. 

(3)  Application  Form 

The  application  must  be  submitted  on 
single-sided  reproduced  copies  of  the  SF 
424:  page  1.  Application  Cover  Sheet; 
Part  II.  Project  Approval  Information; 
and  Part  III,  Budget  Information. 

(4)  Copies  Required 

Applicant  must  submit  an  original  and 
two  copies  of  the  complete  application, 
prepared  according  to  the  instructions 
provided.  A  complete  application 
includes:  the  form  identified  in  (3) 
above,  a  summary  description  of  the 
proposed  project,  and  the  program 
narrative. 

(5)  Signature 

The  signature  of  the  Certifying 
Representative  must  be  handwritten 
(preferably  in  blue  ink)  and  the  signer's 
name  and  title  must  be  typed  in  Item  23 
of  the  original  SF  424. 

(6)  Length 

AH  narrative  sections  of  the 
application  must  meet  format 
specifications  and  minimum  and 
maximum  length  requirements  as 
specified  in  the  instructions  later  in  this 
Part.  Appendices/attachments  must  not 
exceed  10  pages. 

(7)  State  Single  Point  of  Contact 

Item  22a  or  22b  must  be  completed  for 
State  Single  Point  of  Contact  (SPOC) 
certification  as  required  under  Executive 
Order  12372. 

Applications  which  do  not  meet  these 
screening  requirements  will  not  be 
reviewed  and  the  applicant  will  be  so 
Informed. 
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D.  Evaluation  Criteria 

These  evaluation  criteria  correspond 
to  the  outline  for  the  Part  IV  narrative 
section  of  the  application  and  the 
descriptions  of  the  five  criteria  below 
should  be  used  as  headings  in 
developing  the  program  narrative. 

Applications  which  pass  the  screening 
will  be  reviewed  by  a  panel  of  at  least 
three  individuals.  These  reviewers  will 
be  primarily  experts  fi^m  outside  the 
Federal  government.  Reviewers  will 
comment  on  and  score  the  applications, 
basing  their  comments  and  scoring 
decisions  on  the  criteria  below. 

(a)  Need  for  the  Project  (Objectives)  20 
points 

State  the  specific  objectives  and 
needs  addressed  by  the  project  in  terms 
of  its  national  or  regional  significance, 
its  theoretical  importance  and  its 
applicability  to  practices  and 
subordinate  objectives  of  the  project. 
Provide  a  detailed  discussion  of  the 
"state-of-the-art"  relative  to  the  problem 
or  area  addressed  by  the  proposal  and 
indicate  how  the  proposed  effort  will 
impact  on  it.  For  research  projects,  state 
the  hypothesis{es)  to  be  tested  or  the 
specific  questions  to  be  answered.  For 
demonstration,  training,  technical 
assistance,  and  evaluation  projects, 
state  the  goals  or  service  objectives  of 
the  proposal.  Provide  supporting 
documentation  or  other  testimonies  from 
concerned  interests  other  than  the 
applicant.  Summarize,  evaluate  and 
relate  relevant  data,  based  on  planning 
or  demonstration  studies,  to  the 
proposed  project. 

Give  a  precise  location  of  the  project 
or  area  to  be  served  by  the  proposed 
project. 

(b)  Project  Methodology  (Project 
Implementation  Plan):  30  points 

Tasks  to  be  performed.  Describe  in 
detail  the  tasks  to  be  performed 
including  the  events,  activities  and 
expected  products.  Identify  the  key  staff 
member  who  will  be  the  lead  person. 
Relate  each  task  to  each  of  the 
objectives.  Provide  a  chart  indicating 
the  timetable  for  completing  each  task, 
the  lead  person  and  the  time  committed. 

Approach.  Explain,  in  detail,  the 
approach  to  be  used  for  accomplishing 
each  task  and  how  this  approach  will 
accomplish  the  project  objectives  as 
well  as  how  these  objectives  will  solve 
the  problem(8].  Also,  fully  describe  the 
research  methodology,  demonstration 
plan,  design  of  training  program  or  other 
appropriate  techniques  to  be  used. 

(c)  Excepted  Outcomes:  15  points 

Identify,  in  specifc  terms,  the  results 
and  benefits — for  target  groups  and 


human  service  programs — to  be  derived 
from  implementing  the  proposed  project 
Describe  how  the  expected  results  and 
benefits  will  relate  to  previous  research 
and/or  demonstration  efforts.  Also 
describe  in  specific  terms  the 
anticipated  contribution  that  this  project 
will  make  to  policy,  practice,  theory 
and/or  future  research. 

Describe  in  detail  evaluation  plans 
and  procedures  which  are  capable  of 
measuring  the  degree  to  which  the 
project  objectives  have  been 
accomplished.  Provide  an  explanation 
on  why  these  evaluation  techniques  will 
be  used. 

(d)  Dissemination  and  Utilization:  15 
points 

Describe  in  detail  the  product(3) 
resulting  from  the  proposed  project  that 
will  be  disseminated.  Also  describe  the 
steps  to  be  taken  to  disseminate  and 
promote  the  utilization  of  these  products 
and  findings.  State  what  resources  will 
be  used  to  disseminate  these  projects 
and  findings.  Finally,  explain  why  these 
steps  are  expected  to  be  successful  in 
disseminating  the  products  and  findings. 
The  specific  audiences  to  whom  the 
products  and  findings  will  be 
disseminated  must  be  specified  as  well 
as  the  reason  why  these  audiences  will 
benefit  from  these  results.  State  in  detail 
the  steps  to  be  taken  to  have  the 
products  and  findings  adopted  by  these 
audiences. 

(e)  Level  of  Effort  20  points 

Staffing  Pattern.  Describe  the  staffing 
pattern  for  the  proposed  project,  clearly 
linking  responsibihties  to  project  tasks 
and  specifying  the  contributions  to  be 
made  by  key  staff. 

Competence  of  Staff.  Describe  the 
qualifications  of  the  project  team 
including  any  experiences  working  on 
similar  projects.  Also  describe  the 
variety  of  skills  to  be  used,  relevant 
research  experience,  educational 
background  and  the  demonstrated 
ability  to  produce  final  results  that  are 
readily  comprehensible  and  usable.  One 
or  two  pertinent  paragraphs  on  each  key 
staff  member  are  preferred  to  vitae/ 
resumes.  However,  vitae/resumes  may 
be  included  in  the  ten  pages  allowed  for 
attachments/appendices. 

Adequacy  of  Resources.  Specify  the 
adequacy  of  the  available  facilities, 
resources  and  organizational  experience 
with  regard  to  the  tasks  of  the  proposed 
project 

List  the  financial,  physical  and  other 
resources  to  be  provided  by  other  profit 
and  nonprofit  organizations.  Explain 
how  these  organizations  will  participate 
in  the  day  to  day  operations  of  the 
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project  AIm  exptam  tke  anrsitsMe 
rssauiccs  or  cwimi^acnte  for  the 
contuHiatioB  «f  in  project  after  tile 
fedecat  teiding  period  terminates  or  the 
demonstralion  i»  oonetaded. 

Budget  Relate  tke  propeaed  budget  to 
the  level  at  effort  requiiedl  to  attain 
project  obfectives  and  provide  a  coat/ 
benefit  analysis.  DenMmtrate  that  the 
project's  coats  are  reasonable  in  view  of 
the  anticipated  reiults. 

Collabotative  Efforts.  Diaeoas  in 
detail  and  provide  docnmcntation  for 
any  collaborative  and  ooocdiiiated 
e^orts  with  other  agencira  or 
organizations.  Identify  these  agendea  or 
organizations  and  explain  how  these 
will  enhance  the  project.  Letters  of 
commitment  must  be  included  with  the 
application.  Alao  explain  in  detail  the 
coorcfinBtian  cSdrta  to  bring  conmiunity 
agendea  to  work  together  in  support  of 
the  proposed  profect 

Authorship.  The  anthota  of  the 
application  nnnt  be  dcariy  identified 
together  with  their  curmit  relationship 
to  the  applicant  ocganization  and  any 
future  project  role  they  may  have  if  the 
application  is  funded. 

£'.  The  Components  of  an  AppiicatJon 

A  complete  application  conaiata  of  the 
following  in  this  order 

1.  Application  Cover  Sheet.  SF  42A. 
page  1; 

2.  Pairt  II,  Project  Approval 
Information; 

3.  Part  III,  Budget  Information:  Section 
A  (Budget  Summary).  Section  B  [Budget 
Categories),  and  Section  E  (Budget 
Estimates  of  Federal  Funda  Needed  for 
Balance  of  the  Project); 

4.  Budget  justification  not  to  exceed 
three  pages; 

5.  I^oject  summary  description  with 
listing  of  key  words; 

8.  Part  IV,  Program  Narrative, 
organized  with  sections  addressing  the 
following  five  areas:  (a)  Need  for  the 
project,  (b)  project  methodology,  (c) 
expected  outcomes,  (d)  dissemination 
and  utilization,  and  (e)  level  of  effort; 

7.  An  Organizational  Capability 
statement; 

8.  Part  V,  Assurances;  Standard  Form 
441,  Civil  Rights  Assurance;  HH&641, 
Rehabilitation  Act  Assurance;  and  HHS 
596,  Human  Subjects  Certification:  and 

9.  Appendices/attachments  not  to 
exceed  10  pages. 

F.  Preparing  the  ApplLcatJoa 

The  SF  424  he»  been  reprinted  for 
your  convenience  in  preparing  the 
application.  Single  aided  eopiea  of  all 
required  formv  nrest  be  oaed  for 
submitting  ycmr  applicatien.  Yon  must 
reproduce  single-sided  copiea  from  the 
reprinted  farm  and  type  your  application 


on  the  copies.  Please  do  not  use  forms 
directly^  &om  the  Fadaaat  ItafialBr 
annasBoeiaeni  as  tiny  ar«  printed  en 
both  sidea  of  the  jiaee. 

To  asaiat  ^ppficants  in  correctly 
completing  the  SF  42A,  indudcd  in  this 
announcement  are  sooqilcs  of  page  1 
and  die  budget  sectian  (Part  lU)  of  the 
SF  424  which  have  been  cempleted. 
These  samples  ase  to  be  used  as  a  guide 
only.  Pleaae  suboiit  your  application  on 
the  blank  copies. 

When  specific  information  ia  ncrt 
required  under  tfaia  program,  N/A  (not 
applicable)  haa  been  preprinted  on  the 
form.  These  items  are  not  to  be 
completed.  Prepare  your  application  in 
accordance  with  the  following 
instructiona: 

1.  SF  424  Page  1,  Application  Cover 
Sheet 

Please  read  the  following  instructions 
before  completing  the  application  cover 
sheet.  An  explanation  for  each  item  ia 
induded.  Complete  only  the  items 
spedfied 

Top  of  Page.  Enter  the  single  priority 
area  number  under  which  the 
application  ia  being  submitted. 

Item  1.  Preprinted  on  the  form. 

Item  2a.  AppUcanf  s  application 
identifier  number,  if  desired. 

Item  2b.  Date  apphcation  ia  signed. 

Item  3a.  Enter  the  number  assigned  if 
any.  by  the  State  Sin^e  Point  of  Contact 
(SPOC).  Applicatrons  submitted  to  HDS 
must  contain  this  identifier,  if  provided 
by  die  SfOC  prior  to  appUcation 
submittal.  Item  22  of  tfaia  form  must  also 
be  completed  for  programa  covered  by 
E.0. 12372. 

Item  3b.  Date  identifier  is  assigned  by 
SPOC. 

Item  4a.  Enter  the  legal  name  of 
applicant  organization.  For  applications 
developed  jointly,  enter  the  name  of  the 
lead  organizafion  only.  There  must  be  a 
single  applicant  for  each  application. 
Use  abbreviations  to  limit  the 
or^mzation  name  to  30  charactera. 
including  spacea  and  pmctuafion. 

Item  4b.  Enter  the  name  of  the  primary 
organizational  unit  which  will  actually 
carry  out  llie  project  activity.  If  4a  and 
4b  are  the  same,  leave  4b  blank.  Use 
abbreviatione  to  limit  this  Kne  to  30 
characters,  including  spaces  and 
punctuation. 

Items  4c-4g.  Enter  the  complete 
address  thet  the  organization  actually 
uses  to  recieve  mail,  as  this  is  where  all 
correspondence  will  be  sent.  Do  not 
include  both  street  address  and  P.O.  box 
number  unless  both  must  be  used  in 
mailing. 

Item  4h.  Enter  the  name  and  telephone 
number  of  a  person  who  can  respond  to 
questions  about  the  application.  This 


person  should  be  accessible  at  the 
address  given  in  4c-4^  All 
corresponsence  will  be  seat  to  the 
attention  of  this  individual. 

Item  5.  Enter  the  employer 
identification  number  of  the  applicant 
organisation  aa  assigned  by  the  lotental 
Revenue  Service  (IRS).  If  the  applicant 
organization  has  been  assigned  a  DHHS 
Entity  Number  consiating  of  the  IRS 
employer  identification  number  prefixed 
by  "1"  and  suffixed  by  a  two-digit 
number,  enter  the  fall  Entity  Number.  If 
the  applicant  has  other  grants  with 
DHHS  and  has  been  assigned  a  Payee 
Identification  Number  (PIN),  enter  the 
PIN  in  parenthesis  ()  beside  the 
employer  identification  number. 

Item  6a.  Enter  the  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number 
assigned  to  the  program  under  which 
assistance  is  requested  If  more  than  one 
program  could  be  involved  in  funding 
the  project,  check  "multiple."  A  list  of 
CFDA  numbers  is  included  at  the  end  of 
this  announcement. 

Hem  6b.  Enter  the  program  title  from 
the  CFDA  Abbreviate  if  necessary. 

Item  7.  Enter  the  project  title.  The  title 
is  generally  short  but  should  be  no  more 
than  200  characters  long,  indudmg 
spaces  and  punctuation,  typed  in  not 
more  than  four  lines  of  50  characters 
each. 

Summary  Description.  Item  7  above 
asks  for  a  one-page  summary 
description  of  the  project  using  Section 
IV.  In  place  of  Section  IV,  use  a  separate 
sheet  of  8  V^  X 11  plain  paper  to  provide 
this  summary  description  of  the  project. 
Clearly  mark  this  separate  page  with  the 
applicant  name  as  shown  in  item  4a  and 
the  priority  area  number  as  shown  at  the 
top  of  the  page.  The  summary 
description  should  not  exceed  1.200 
characters^  indoding  spaces  and 
puntuation.  These  1,200  characters  will 
become  part  of  the  computer  data  base 
on  each  project. 

Care  should  be  taken  to  produce  a 
summary  description  which  accurately 
and  concisely  refleds  the  proposals.  It 
should  describe  the  objectives  of  the 
project,  the  approaches  to  be  used  and 
the  outcomes  e)^ected.  The  description 
should  also  include  a  list  of  major 
products  that  will  result  from  the 
proposed  project  (such  as  software 
packages,  materials,  management 
procedures,  data  collection  instruments, 
training  packages  or  videos).  This 
information  in  conjunction  with  the 
information  on  the  SF  424  becomes  the 
project's  "abstract"  and  will  be  the 
major  source  of  information  about  the 
proposed  project;  it  is  the  fust 
information  that  the  reviewers  read  in 
evaluating  the  application. 


At  the  bottom  of  the  page,  apart  from 
the  summary  description,  type  up  to  10 
key  woFds  describing  49ie  Bervice(8)  and 
target  popalaUon(8)  to  be  covered  by  the 
proposed  project.  The  key  words  are  to 
be  selected  firam  the  list  at  the  end  of 
Part  III  of  this  announcement.  These  key 
words  will  be  used  for  computer 
searchers  for  specific  types  of  proposed 
and  funded  proiects. 

Items  8a-8e.  Self-explanatory  with  the 
exception  of  «e.  "City."  which  includes  a 
town,  township,  or  other  raunicip^ity. 

Item  9.  Enter  the  governmental  unit 
where  significant  and  meaningful  impact 
could  be  observed.  List  only  largest  unit 
or  units  affected,  such  as  State,  county, 
or  city.  If  entire  unit  is  affected,  list  it 
rather  than  subunits. 

Item  10.  Enter  the  estimated  number 
of  persons  to  be  directly  benefited  ot 
served  during  the  life  of  the  project,  as 
described  in  the  Part  IV,  Program 
Narrative. 

Item  11.  Preprinted  on  the  form. 

Items  12a-12f.  Enter  the  amounts 
requested  or  to  be  contributed  by 
Federal  and  nonfederal  sources  for  the 
total  project  period,  if  that  period  is  17 
months  or  less;  if  the  proposed  project 
period  exceeds  17  months,  enter  budget 
for  the  first  12  months. 

Item  12a.  Enter  the  amount  of  Federal 
funds  requested.  This  amount  should  be 
no  greater  than  the  maximum  amount 
specified  in  the  priority  area  description. 

Items  12b-12e.  Enter  the  amount(s)  of 
funds  from  non-Federal  sources  that  will 
be  contributed  to  the  proposed  project. 
These  items  (b-e)  are  considered  cost- 
sharing  or  "matching  funds."  It  is 
important  that  the  dollar  amounts 
entered  here  (the  non-Federal  share] 
total  at  least  25  percent  of  the  total 
project  cost  (the  requested  Federal  funds 
plus  funds  from  non-Federal  sources]  for 
the  project  period  if  that  period  is  17 
months  or  less  or  for  the  first  12  months 
if  the  project  period  exceeds  17  months. 

Item  12f.  Enter  the  sum  of  items  12a- 
12e. 

Item  13a.  Enter  the  number  of  the 
Congressional  District  where  the 
principal  office  is  located. 

Item  13b.  Enter  the  number  of  the 
Congressional  di8trict8(s]  where  the 
project  will  be  located.  If  State-wide,  a 
several  state  effort,  or  nationwide,  enter 
"00." 

Item  14.  Preprinted  cm  the  form. 

Item  15.  Enter  the  desirable  start  date 
for  the  project,  beginning  on  or  after 
February  1, 1989.  Most  awards  made 
from  this  program  announcement  will 
have  start  dates  between  February  1 
and  September  30, 1989. 

Item  16.  Enter  the  estimated  number 
of  months  to  complete  the  project  after 
Federal  funds  are  available.  Projects  are 


generally  for  12  months,  24  months  or  36 
months  or  for  the  duration  specified  in 
the  priority  area  description.  Ensure  that 
this  nrnnber  does  not  exceed  the 
limitation  indicated  in  the  priority  area 
description. 

Item  17.  N/A. 

Item  18.  Enter  deadline  date  for 
submittal  of  applications  as  specified  in 
Part  m,  B. 

Item  19.  Preprinted  on  the  form. 

Item  2a  N/A. 

Item  21.  Preprinted  on  the  form. 

Item  22a.  Enter  the  date  the  applicant 
contacted  the  SPOC  regarding  this 
appUcation.  Select  the  appropriate 
SPOC  bom  the  attached  listing.  Review 
of  the  application  is  at  the  discretion  of 
the  SPOC.  The  SPOC  will  verify  the  data 
noted  on  the  application.  If  there  is  a 
discKepaacy  in  dates,  the  SPOC  may 
request  &at  the  Federal  agency  delay 
and  proposed  fundiiig  untD  the  full 
review  time  of  60  days  is  afforded. 

Item  22b.  Check  tbe  appropriate  box  if 
application  is  not  covered  by  E.0. 12372. 

Item  23a.  Enter  the  name  and  title  of 
the  Certifying  Representative  of  legal 
applicant. 

Item  23b.  Original  signature  of  the 
Certifying  Representative  named  in  Item 
23a. 

Items  24-33.  Leave  blank. 

2.  SF  424,  Part  D,  Project  Approval 
Information 

Negative  answers  will  not  require  an 
explanation  unless  HDS  requests  more 
information  at  a  later  date.  All  "yes" 
answers  must  be  explained  on  a 
separate  page  in  accordance  with  these 
instructions. 

Item  1.  Provide  the  name  of  the 
governing  body  establishing  the  priority 
system  and  the  priority  rating  assigned 
to  this  project.  If  the  priority  rating  is  not 
available,  give  the  approximate  date 
that  it  will  be  obtained. 

Item  2.  Provide  the  name  of  the 
agency  or  board  which  issued  the 
clearance  and  attach  the  docimientation 
of  status  or  approval.  If  the  clearance  is 
not  available,  give  the  approximate  date 
that  it  will  be  obtained. 

Item  3.  Furnish  the  name  of  the 
approving  agency  and  the  approval  date. 
If  Oie  approval  has  not  been  received, 
state  approximately  when  it  will  be 
obtained. 

Item  4.  Show  whether  the  approved 
comprehensive  plan  is  State,  local  or 
regional;  or,  if  none  of  these,  explain  the 
scope  of  the  plan.  Give  the  location    - 
where  the  appn'oved  plan  is  available  for 
examination,  and  state  whether  this 
project  is  in  conformance  with  plan.  If 
the  pkn  is  not  available,  explain  why. 

Item  5.  Show  the  population  residing 
or  working  on  the  Federal  installation 


who  will  benefit  from  this  project 
Federally  recognized  Indian 
reservations  are  not  "Federal 
installations." 

Item  8.  Show  the  percentage  of  the 
project  woii(  that  will  be  conducted  on 
Federally-owned  land  or  leased  land. 
Give  the  name  of  the  Federal 
installation  and  its  location. 

Item  7.  Briefly  describe  the  possible 
beneficial  and/or  hannful  effect  on  the 
environment  because  of  the  proposed 
project  If  an  adverse  environmental 
effect  is  antidpated,  explain  what  action 
will  be  taken  to  minimize  it. 

Item  8.  State  the  number  of 
individuals,  families,  businesses  or 
farms  this  project  will  displace. 

Item  9.  Show  the  CFDA  number,  the 
program  number,  the  type  of  assistance, 
the  status,  the  amount  of  each  project 
where  there  is  related  previous,  pending 
or  anticipated  assistance  from  another 
funding  source. 

3.  SF  424,  Part  ID— Budget  Infomation 

Section  A — Budget  Summary.  This 
section  includes  a  summary  of  the 
budget  On  line  5,  enter  total  Federal 
costs  in  column  (e]  and  total  non- 
Federal  costs  in  column  (f).  Enter  total  of 
(e)  and  (f)  in  colunm  (g). 

Section  B— Budget  Categories.  This 
budget  which  includes  the  Federal  as 
well  as  non-Federal  funding  for  the 
proposed  project  covers:  (1]  The  total 
project  period  of  17  months  or  less  or  (2) 
the  first  year  if  the  proposed  project 
exceeds  17  months.  It  should  relate  to 
item  12t  total  funding,  on  page  one  of 
the  SF  424.  Under  column  (5),  enter  die 
total  (Federal  and  non-Federal]  funds, 
by  object  clfiss  category,  for  the  total 
project  period. 

A  budget  justification  should  be 
included  to  explain  fully  and  justify 
major  items,  as  indicated  below.  The 
budget  justification  should  not  exceed 
three  typed  pages  and  should  follow 
Part  III — Budget  Informabon. 

Personnel — Line  6a.  Enter  the  total 
costs  of  salaries  and  wages  of 
applicant/grantee  staff.  In  the  budget 
justification,  identify  the  principal 
investigator  or  project  director,  if 
known.  Specify  by  title  or  name  tbe 
percentage  of  time  allocated  to  the 
project,  the  indirkhial  arnioal  sslanes 
and  the  cost  to  the  project  (both  Federal 
and  non-Federal)  of  the  organization's 
staff  who  will  be  working  on  the  project 
as  part  of  the  budget  justification.  Do 
not  include  the  costs  of  consultants, 
which  should  be  included  on  line  h. 
Other. 

Fringe  Benefits — Line  6b.  Enter  the 
total  costs  of  fringe  benefits  unless 
treated  as  part  of  an  approved  indirect 
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cost  rate.  Provide  a  break-down  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance,  PICA,  retirement  insurance, 
etc..  in  the  budget  justification. 

Travel — Line  6c.  Enter  total  costs  of 
out-of-town  travel  [travel  requiring  per 
diem)  for  staff  of  the  project.  Do  not 
enter  costs  for  consultant's  travel  or 
local  transportation.  Provide  a  break- 
down for  requested  travel  costs  in  the 
budget  justification.  Include  the  name(s) 
of  traveler(s),  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances. 

Equipment — Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  "Equipment"  is  non- 
expendable tangible  personal  property 
having  a  useful  life  of  more  than  two 
years  and  an  acquisition  cost  of  $500  or 
more  per  unit.  An  applicant  may  use  its 
own  definition,  provided  that  it  would  at 
least  include  all  non-expendable 
personal  property  as  defined  in  the 
preceding  sentence. 

Supplies — Line  6e.  Enter  the  total 
costs  of  all  tangible  expendable 
personal  property  (supplies]  other  than 
those  included  on  line  6d.  Specify 
general  categories  of  supplies  and  costs 
in  the  budget  justification. 

Contractual — Line  6f.  Enter  the  total 
costs  of  all  contracts,  including:  (1) 
Procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and,  (2) 
contracts  with  secondary  recipient 
organizations  including  delegate 
agencies.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line. 
Attach  a  list  of  contractors  indicating 
the  name  of  the  organization,  the 
purpose  of  the  contract  and  the 
estimated  dollar  amount  of  the  award  as 
part  of  the  budget  justification. 

Whenever  the  applicant/grantee 
intends  to  delegate  part  or  all  of  the 
program  to  another  agency,  the 
applicant/grantee  must  complete  this 
section  (Section  B,  Budget  Categories) 
for  each  delegate  agency  by  agency  title, 
along  with  the  supporting  information. 
The  total  cost  of  all  such  agencies  will 
be  part  of  the  amount  shown  on  Line  6f. 
Provide  back-up  documentation 
identifying  the  name  of  contractor, 
purpose  of  contract  and  major  cost 
elements. 

Construction — Line  6g.  Leave  blank 
since  new  construction  is  not  allowable 
and  HDS  funds  are  rarely  used  under 
this  program  announcement  for  either 
renovation  or  repair. 

Other— Line  6h.  Enter  the  total  of  all 
other  costs.  Such  costs,  where 


applicable,  may  include,  but  are  not 
limited  to,  insurance,  medical  and  dental 
costs,  noncontractual  fees  and  travel 
paid  directly  to  individual  consultants, 
local  transportation  (all  travel  which 
does  not  require  per  diem  is  considered 
local  travel),  space  and  equipment 
rentals,  postage,  printing  and 
publication,  computer  use,  training  costs 
including  tuition  and  stipends,  training 
service  costs  including  wage  payments 
to  individuals  and  supportive  service 
payments,  and  staff  development  costs. 

Total  Direct  Charges — Line  6i.  Show 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — Line  6J.  Enter  the 
total  amount  of  indirect  costs.  If  no 
indirect  costs  are  requested,  enter 
"none."  Generally,  this  line  should  be 
used  when  the  applicant  (except  local 
governments)  has  a  current  indirect  cost 
rate  agreement  approved  by  the 
Department  of  Health  and  Human 
Services  or  another  Federal  agency. 
Enclose  a  copy  of  this  agreement  as  part 
of  the  amount  of  indirect  costs 
determined  in  accordance  with  HHS 
requirements. 

In  the  case  of  training  grants  to  other 
than  State  or  local  governments  (as 
defined  in  45  CFR  Part  74),  the 
reimbursement  of  indirect  costs  will  be 
limited  to  the  lesser  of  the  negotiated  or 
actual  indirect  cost  rate  or  8  percent  of 
the  amount  allowed  for  direct  costs 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  and  alterations  and 
renovations.  It  should  be  noted  that 
when  indirect  charges  are  included, 
these  charges  should  not  also  be 
charged  as  direct  charges  to  the  grant. 

Total — Line  6k.  Enter  the  total 
amounts  of  Lines  6i  and  6j. 

Program  Income — Line  7.  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount. 
Describe  the  nature,  source,  and 
anticipated  use  of  income  in  the 
Program  Narrative. 

In-Kind  Contributions — Line  8.  After 
program  income,  enter  the  value  of  in- 
kind  contributions.  In-kind  contributions 
are  defined  in  Title  45  of  the  Code  of 
Federal  Regulations.  §  74.51  as, 
"property  or  services  which  benefit  a 
grant-supported  project  or  program  and 
which  are  contributed  by  non-Federal 
third  parties  without  charge  to  the 
grantee,  the  subgrantee,  or  a  cost-type 
contractor  under  the  grant  or  subgrant." 
These  in-kind  contributions  are  part  of 
the  total  budget.  Total  direct  costs 
(Federal  plus  non-Federal),  plus  indirect 
costs  (Federal  plus  non-Federal),  plus  in- 


kind  contributions  equal  the  total 
approved  budget. 

Section  E — Budget  Estimate  of  Federal 
Funds  Needed  For  Balance  of  the 
Project.  This  section  should  only  be 
completed  if  the  total  project  period 
exceeds  17  months. 

Totals — Line  20.  For  projects  that  will 
have  more  than  one  budget  period,  enter 
the  estimated  required  Federal  funds  for 
the  second  budget  period  (months  13 
through  24)  under  column  (b)  First.  If  a 
third  budget  period  will  be  necessary, 
enter  the  Federal  funds  needed  for 
months  25  through  36  under  (c)  Second. 
Columns  (d)  and  (e)  are  not  applicable 
since  HDS  limits  funding  under  this 
announcement  to  a  three  year 
maximum. 

4.  SF  424,  Part  IV,  Program  Narrative 

Describe  the  project  proposed  in 
response  to  this  announcement 
addressing  the  specific  concerns 
mentioned  under  the  priority  area 
description  in  Part  II.  The  narrative 
should  provide  information  on  how  the 
application  meets  the  evaluation  criteria 
which  are  the  same  as  the  format  below. 
This  narrative  should  be  no  less  than  6 
double-spaced  pages  and  not  more  than 
25  double-spaced  pages.  It  should  be 
typed  on  a  single-side  of  B'/z"  x  11"  plain 
white  paper  with  1"  margins  on  both 
sides.  All  pages  of  the  narrative 
(including  charts,  tables,  maps,  exhibits, 
etc.)  must  be  sequentially  numbered, 
beginning  with  "Need  for  the  Project"  as 
page  number  one.  Applicants  should  not 
submit  reproductions  of  larger  size 
paper,  reduced  to  meet  the  size 
requirement. 

The  Part  IV,  Program  Narrative,  is  a 
very  important  part  of  the  application.  It 
should  be  clear,  concise  and  specific  to 
the  priority  area  under  which  the 
application  is  being  submitted. 

For  the  FY  1988  CDP  process,  HDS 
developed  an  "Exemplary  Composite 
Application  Narrative"  to  provide 
prospective  applicants  with  samples  of 
narratives  from  funded  applications. 
This  has  been  updated  for  FY  1989  to 
include  portions  of  applications  funded 
in  FY  1988.  The  comments  made  by  the 
reviewers  using  the  evaluation  criteria 
are  indicated  in  the  margins.  This 
document  is  available  upon  request  by 
contacting  HDS  at  the  application 
mailing  address. 

Applicants  (except  those  under 
priority  areas  4.4. A,  4.4.B,  4.4. C,  4.4. D 
and  4.4.E)  are  required  to  follow  the 
format  described  below  in  preparing 
their  applications,  using  the  five 
headings  for  sections  of  the  application. 
However  the  number  of  pages  for  each 
section  is  given  as  a  suggestion  only. 
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More  information  on  the  exceptions 
follows  the  five  sections  Hsted  below. 
The  specific  information  to  be  included 
under  each  heading  was  discussed 
previously  under  the  "Evaluation 
Criteria." 
The  five  sections  are: 

(a)  Need  for  the  Project  (Objectives): 
(five  pages  double-spaced); 

(b)  Project  Methodology— Project 
Implementation  Plan:  (seven  pages 
double-spaced); 

(c)  Expected  Outcomes:  (four  pages 
double-spaced); 

(d)  Dissemination  and  Utilization: 
(four  pages  double-spaced);  and 

(e)  Level  of  Effort:  (five  pages  double- 
spaced). 

Applications  submitted  under  the 
following  priority  areas:  Child  Welfare 
Traineeships  (4.4.A),  In-Service  Training 
(4.4.B),  Indian  Child  Welfare  Training 
(4.4.C),  Special  Grants  for  HBCUs 
(4.4.D),  and  Collaboration  Between 
Schools  of  Social  Work  and  Child 
Welfare  Agencies  (4.4.E)  should  not  be 
prepared  using  this  format  since  the 
dissemination  and  utilization  criterion 
has  been  eliminated.  The  Child  Welfare 
Training  Background  section  describes 
how  the  15  points  for  the  eliminated 
criterion  have  been  redistributed. 

5.  Organizational  Capability  Statement 

A  brief  (maximum  two  pages  double- 
spaced)  background  description  of  how 
the  applicant  organization,  or  the  unit 
within  the  organization  that  will  have 
responsibility  for  the  project,  is 
organized  and  the  types  and  quantity  of 
services  it  provides  or  research 
capabilities  it  possesses.  This 
description  should  cover  capabilities  not 
included  in  the  program  narrative  under 
"level  of  effort."  It  may  include 
descriptions  of  any  current  or  previous 
relevant  experience  or  describe  the 
competence  of  the  project  team  and  its 
demonstrated  ability  to  produce  a  final 
product  that  is  readily  comprehensible 
and  usable. 

6.  Part  V — Assurances 

Applicants  are  required  to  file  Part  V. 
Assurances,  and  the  Assurance  of 
Compliance  with  the  DHHS  Regulations 
under  Title  VI  of  the  Civil  Rights  Act  of 
1964  and  the  Assurance  of  Compliance 
with  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended.  Copies  of  these 
assurances  are  reprinted  at  the  end  of 
this  announcement. 

For  research  grants  involving  Head 
Start  and  Runaway  and  Homeless  Youth 
populations,  an  Assurance  of  Protection 
of  Human  Subjects  is  required.  For  other 
research  projects  for  which  human 
subjects  may  be  at  risk  (for  instance, 
research  involving  Head  Start  children), 


an  assurance  may  also  be  needed.  If 
there  is  a  question  regarding  the 
applicability  of  this  assurance  (located 
at  the  end  of  this  announcement), 
contact  the  Office  of  Research  Risks  of 
the  National  Institutes  of  Health  at  (301) 
496-7041. 

G.  The  Application  Package 

Once  an  application  is  completed,  it  is 
ready  to  be  submitted  to  HDS.  In  order 
to  expedite  the  processing  of 
applications,  we  request  that  you  adhere 
to  the  following  instructions  exactly. 
Each  application  package  must  include: 

1.  A  single  copy  of  the  Checklist  for  a 
Complete  Application  with  all  the  items 
checked  as  being  included  in  the 
appHcation. 

2.  An  original  and  two  copies  of  the 
complete  application.  Each  copy  should 
be  stapled  securely  (front  and  back  if 
necessary)  in  the  upper  left  comer.  All 
pages  of  the  narrative  (including  charts, 
tables,  maps,  exhibits,  etc.)  must  be 
sequentially  numbered,  beginning  with 
"Need  for  the  Project"  as  page  one.  In 
order  to  facilitate  handling,  please  do 
not  use  covers,  binders  or  tabs.  Do  not 
include  extraneous  materials  as 
attachments,  such  as,  agency  promotion 
brochures,  slides,  tapes,  film  chps, 
minutes  of  meetings,  survey  instruments 
or  articles  of  incorporation.  In  any  case, 
appendices/attachments  should  not 
exceed  10  pages  and  may  include 
resumes,  letters  of  commitment,  or 
position  descriptions. 

Do  not  include  a  self-addressed, 
stamped  acknowledgment  card.  All 
applicants  will  be  automatically  notified 
of  receipt  and  of  the  four  digit 
identification  number  assigned  to  their 
application.  This  number  and  the 
priority  area  must  be  referred  to  in  ALL 
subsequent  communication  with  HDS 
concerning  the  application.  If 
acknowledgment  is  not  received  within 
eight  weeks  after  the  deadline  date, 
please  notify  HDS  by  telephone  at  (202) 
755-4580.  After  an  identification  number 
is  assigned  and  the  applicant  has  been 
notified  of  the  number,  applications  are 
filed  numerically  by  identification 
number  to  aid  in  quick  retrieval.  It  will 
not  be  possible  for  HDS  staff  to  provide 
a  timely  response  to  inquiries  about  a 
specific  application  unless  the 
identification  number  and  the  priority 
area  are  given. 

H.  Checklist  for  a  Complete  Application 

The  checklist  below  should  be  typed 
on  8%*  x  11*  plain  white  paper, 
completed  and  included  in  your 
application  package.  It  is  for  your  use  to 
ensure  that  your  application  has  been 
properly  prepared. 


Checklist 

I  have  checked  my  apphcation  package  to 
ensure  that  it  includes  the  following: 
A  single  copy  of  the  Checklist,  with  all 

items  checked  off: 
One  original  application  signed  and 

dated  plus  two  copies: 
A  completed  SPOC  certification  with  the 

date  of  SPOC  contact  entered  in  item  22. 

page  1  of  the  SF  424. 
Each  package  contains  the  application 

(original  and  2  copies)  for  one  priority 

area: 
The  original  and  both  copies  of  the 
application  include  the  following: 

SF-424.  page  1,  Application  Cover  Sheet: 

SF-424,  Parts  II  and  111; 

Budget  justification: 

Summary  description  and  key  words; 

SF-424,  Part  IV,  Program  Narrative; 

Organizational  Capability  Statement; 

SF-424,  Part  V,  Assurances:  and 

Appendices/attachments. 

(Federal  Catalog  of  Domestic  Assistance 
Numbers:  13.600  Head  Start:  13.608  Child 
Welfare  Research  and  Demonstration:  13.648 
Child  Welfare  Services  Training:  13.623 
Runaway  and  Homeless  Youth;  13.652 
Adoption  Opportunities;  13.631 
Developmental  Disabilities  Projects  of 
National  Significance;  13.661  Native 
Americans  Program  Act;  13.647  Social 
Services  Research — Section  1110;  and  13.671 
Family  Violence  Prevention  and  Services). 

Dated:  August  9. 1988. 
Sydney  |.  Olson, 

Assistant  Secretary  for  Human  Development 
Services. 

William  L.  Engles. 

Commissioner,  Administration  for  Native 
Americans. 
Dodie  Truman  Bonip, 

Commissioner,  Administration  for  Children, 
Youth  and  Families. 
G.  Barry  Nielsen, 

Director,  Office  of  Policy,  Planning  and 
Legislation. 
Carolyn  Doppelt  Gray, 
Commissioner  Administration  on 
De  velopmental  Disabilities. 

Executive  Order  12372 — State  Single 
Points  of  Contact 

Alabama 

Donna  ).  Snowden,  SPOC.  Alabama 
State  Clearinghouse,  Alabama 
Department  of  Economic  and 
Community  Affairs,  3465  Norman 
Bridge  Road.  Post  Office  Box  2939, 
Montgomery.  AL  36105-0939.  (205) 
284-8905 

Alaska 

None 

Arizona 

Janice  Dimn.  Arizona  State 
Clearinghouse,  1700  West  Washington 
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Avenue,  Fourth  Floor,  Phoenix,  AZ 
85007,  (602)  255-5004 

Arkansas 

Joe  Gillespie,  Manager,  State 
Clearinghouse,  Office  of 
Intergovernmental  Service, 
Department  of  Finance  and 
Administration,  P.O.  Box  3278,  Little 
Rock.  AK  72203.  (501)  371-1074 

California 

Glenn  Stober,  Grants  Coordinator, 
Office  of  Planning  and  Research,  1400 
Tenth  Street,  Sacramento,  CA  95814, 
(916)  323-7480 

Colorado 

State  Single  Point  of  Contact,  State 
Clearinghouse,  Division  of  Local 
Government.  1313  Sherman  Street. 
Rm.  520,  Denver,  CO  80203.  (303)  866- 
2156 

Connecticut 

Under  Secretary,  Attn: 
Intergovernmental  Review 
Coordinator,  Comprehensive  Planning 
Division,  Office  of  Policy  and 
Management,  80  Washington  Street, 
Hartford,  CT  06106-^59,  (203)  566- 
3410 

Delaware 

Francine  Booth,  State  Single  Point  of 
Contact,  Executive  Department, 
Thomas  Collins  Building,  Dover,  DE 
19903.  (302)  736-3326 

District  of  Columbia 

Lovetta  Davis,  State  Single  Point  of 
Contact,  Executive  Office  of  the 
Mayor,  Office  of  Intergovernmental 
Relations,  Room  416.  District  Building. 
1350  Pennsylvania  Avenue  NW., 
Washington.  DC  20004,  (202)  727-9111 

Florida 

George  H.  Meier.  Director  of 
Intergovernmental  Coordination.  State 
Single  Point  of  Contact.  Executive 
Office  of  the  Governor,  Office  of 
Planning  and  Budgeting.  The  Capitol. 
Tallahassee.  FL  32399-0001,  (904)  488- 
8114 

Georgia 

Charles  H.  Badger,  Administrator. 
Georgia  State  Clearinghouse.  270 
Washington  Street  SW..  Atlanta,  GA 
30334,  (404)  656-3855 

Hawaii 

Harold  S.  Masumoto,  Acting  Director, 
Office  of  State  Planning,  Department 
of  Planning  and  Economic 
Development,  Office  of  the  Governor. 
Honolulu,  HI  96813,  (808)  548-3016  or 
548-3085 


Idaho 

None 

Illinois 

Tom  Berkshire,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  State 
of  Illinois,  Springfield,  IL  62706,  (217) 
782-8639 

Indiana 

Peggy  Boehm,  Deputy  Director,  State 
Budget  Agency,  212  State  House, 
Indianapolis,  IN  46204.  (317)  232-5610 

Ijwa 

Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa 
Department  of  Economic 
Development,  200  East  Grand  Avenue. 
Des  Moines,  lA  50309.  (515)  281-3725 

Kansas 

Martin  Kennedy,  Intergovernmental 
Liaison.  Department  of 
Administration,  Division  of  Budget, 
Rm.  152-E,  State  Capitol  Bldg., 
Topeka.  KS  66612,  (913)  296-2436 

Kentucky 

Robert  Leonard.  State  Single  Point  of 
Contact,  Kentucky  State 
Clearinghouse,  2nd  Floor,  Capital 
Plaza  Tower,  Frankfort,  KY  40601, 
(502)  564-2382 

Louisiana 

Colby  S.  LaPlace,  Assistant  Secretary, 
Department  of  Urban  and  Community 
Affairs,  Office  of  State  Clearinghouse, 
P.O.  Box  94455,  Capitol  Station.  Baton 
Rouge,  LA  70804,  (504)  342-9790 

Maine 

State  Single  Point  of  Contact,  Attn: 
Joyce  Benson,  State  Planning  Office. 
State  House  Station  No.  38,  Augusta, 
ME  04333,  (207)  289-3161 

Maryland 

Guy  W.  Hager,  Director,  Maryland  State 
Clearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street, 
Baltimore,  MD  21201-2365,  (301)  225- 
4490 

Massachusetts 

State  Single  Point  of  Contact,  Attn: 
Beverly  Boyle,  Executive  Office  of 
Communities  and  Development,  100 
Cambridge  Street.  Rm.  904.  Boston, 
MA  02202,  (617)  727-3253 

Michigan 

Michelyn  Pasteur,  Deputy  Director, 
Local  Development  Services. 
Department  of  Commerce,  P.O.  Box 
30225,  Lansmg,  MI  48909.  (517)  373- 
1838 
Note:  Please  direct  correspondence 

and  questions  to:  Manager,  Federal 


Project  Review  System,  6500  Mercantile 
Way.  Suite  2,  Lansing.  MI  48911,  (517) 
334-6190 

Minnesota 

None 

Mississippi 

Marian  Baucum,  Office  of  Federal  State 
Programs,  Department  of  Planning  and 
Policy,  2000  Walter  Sillers  Building.. 
500  High  Street,  Jackson,  MS  39202. 
(601)  359-3150 

Missouri 

Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of 
Administration,  Division  of  General 
Services,  P.O.  Box  809.  Room  430, 
Truman  Building,  Jefferson  City,  MO 
65102.  (314)  751-4834 

Montana 

Deborah  Davis,  State  Single  Point  of 
Contact,  Intergovernmental  Review 
Clearinghouse,  c/o  Office  of  the 
Lieutenant  Governor,  Capitol  Station, 
Room  210— State  Capitol.  Helena,  MT 
59620,  (406)  444-5522 

Nebraska 

None  * 

Nevada 

Jean  Ford,  Nevada  Office  of  Community 
Services,  Capitol  Complex,  Carson 
City,  NV  89710,  (702)  885-4420 
Note:  Please  direct  correspondence 

and  questions  to:  John  Walker, 

Clearinghouse  Coordinator 

New  Hampshire 

John  E.  Dabuliewicz,  Director,  New 
Hampshire  Office  of  State  Planning, 
Attn:  Intergovernmental  Review 
Process/James  E.  Bieber,  2V2  Beacon 
Street,  Concord,  NH  03301,  (603)  271- 
2155 

New  Jersey 

Barry  Skokowski,  Director,  Division  of 

Local  Government  Services. 

Department  of  Community  Affairs,  CN 

803,  Trenton.  NJ  0862&-0803,  (609)  292- 

6613 

Note:  Please  direct  correspondence 
and  questions  to:  Nelson  S.  Silver,  State 
Review  Process,  Divison  of  Local 
Government  Services,  CN  803.  Trenton. 
NJ  08625-0803,  (609)  292-9025 

New  Mexico 

Dean  Olson,  Director,  Management  and 
Program  Analysis  Division, 
Department  of  Finance  and 
Administration,  Room  424,  State 
Capitol  Building,  Santa  Fe,  NM  87503. 
(505) 827-3885 
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New  York 

New  York  State  Clearinghouse.  Division 
of  the  Budget.  State  Capitol.  Albany, 
NY  12224,  (518)  474-1605 

North  Carolina 

Chrys  Baggett.  Director, 
Intergovernmental  Relations,  North 
Carolina  Department  of 
Administration,  116  West  Jones  Street. 
Raleigh.  NC  27611,  (919)  733-0499 

North  Dakota 

William  Robinson,  State  Single  Point  of 
Contact,  Office  of  Intergovernmental 
Affairs.  Office  of  Management  and 
Budget.  14th  Floor.  State  Capitol. 
Bismarck.  ND  58505,  (701)  224-2094 

Ohio 

Larry  Weaver,  State  Single  Point  of 
Contact.  State/Federal  Funds 
Coordinator,  State  Clearinghouse, 
Office  of  Budget  and  Management.  30 
East  Broad  Street,  34th  Floor. 
Columbus,  OH  4326&-0411.  (614)  466- 
0698 
Note:  Please  direct  correspondence 

and  questions  to:  Linda  E.  Wise 

Oklahoma 

Don  Strain,  State  Single  Point  of 
Contact,  Oklahoma  Department  of 
Commerce,  Office  of  Federal 
Assistance  Management,  6601 
Broadway  Extension,  Oklahoma  City, 
OK  73116.  (405)  843-9770 

Oregon 

Attn:  Delores  Streeter,  State  Single  Point 
of  Contact.  Intergovernmental 
Relations  Division.  State 
Clearinghouse.  155  Cottage  Street  NE.. 
Salem  OR  97310.  (503)  373-1998 

Pennsylvania 

Laine  A.  Heltebridle.  Special  Assistant. 
Pennsylvania  Intergovernmental 
Council,  P.O.  Box  11880.  Harrisburg 
PA  17108.  (717)  783-3700 

Rhode  Island 

Daniel  W.  Varin.  Associate  Director, 
Statewide  Planning  Program, 
Department  of  Administration. 
Division  of  Planning,  265  Melrose 
Street.  Providence.  RI  02907.  (401)  277- 
2656 
Note:  Please  direct  correspondence 

and  questions  to:  Review  Coordinator, 

Office  of  Strategic  Planning 

South  Carolina 

Danny  L.  Cromer,  State  Single  Point  of 
Contact,  Grant  Services.  Office  of  the 
Governor,  1205  Pendleton  Street,  Rm. 
477,  Columbia,  SC  29201,  (803)  734- 
0435 


South  Dakota 

Susan  Comer,  State  Clearinghouse 
Coordinator,  Office  of  the  Governor, 
500  East  Capitol,  Pierre.  SD  57501, 
(605)  773-3212 

Tennessee 

Charles  Brown.  State  Single  Point  of 
Contact.  State  Planning  Office,  500 
Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville,  TN  37219,  (615) 
741-1676 

Texas 

Thomas  C.  Adams,  Office  of  Budget  and 
Planning,  Office  of  the  Governor,  P.O. 
Box  12428.  Austin.  TX  78711.  (512) 
463-1778 

Utah 

Dale  Hatch,  Director,  Office  of  Planning 
and  Budget,  State  of  Utah,  116  State 
Capitol  Building,  Salt  Lake  City,  UT 
84114,(801)533-5245 

Vermont 

Bernard  D.  Johnson,  Assistant  Director, 
Office  of  Policy  Research  and 
Coordination.  Pavilion.  Office 
Building,  109  State  Street,  Montpelier. 
VT  05602,  (802)  828-3326 

Virginia 

Nancy  Miller.  Intergovernmental  Affairs 
Review  Officer,  Department  of 
Housing  and  Community 
Development,  205  North  4th  Street, 
Richmond.  VA  23219.  (804)  786-4474 

Washington 

Catherine  Townley.  Coordinator. 
Intergovernmental  Review  Process. 
Department  of  Community 
Development.  Ninth  and  Columbia 
Building.  Olympia.  WA  98504-4151. 
(206)  753-4978 

West  Virginia 

Fred  Cutlip.  Director.  Comnununity 
Development  Division.  Governor's 
Office  of  Community  and  Industrial 
Development,  Building  No.  6.  Rm.  553. 
Charleston.  WV  25305,  (304)  348-4010 

Wisconsin 

James  R.  Krauser,  Secretary,  Wisconsin 
Department  of  Administration,  101 
South  Webster.  GEF  2.  P.O.  Box  7864. 
Madison.  WI  53707-7884.  (608)  268- 
1741 
Note:  Please  direct  correspondence 

and  questions  to:  Thomas  Krauskopf. 

Federal-State  Relations  Coordinator. 

Wisconsin  Department  of 

Administration 

Wyoming 

Ann  Redman.  State  Single  Point  of 
Contact.  Wyoming  State 


Clearinghouse,  State  Planning 
Coordinator's  Office.  Capitol  Building. 
Cheyenne,  WY  82002,  (307)  777-7574 

American  Samoa 

None 

Guam 

Michael  J.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research. 
Office  of  the  Governor,  P.O.  Box  2950. 
Agana,  GU  96910,  (671)  472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning 
and  Budget  Office,  Office  of  the 
Governor,  Saipan,  CM,  Northern 
Mariana  Islands  96950 

Puerto  Rico 

Patricia  G.  Custodio/Isacl  Soto  Marrero, 
Chairman/Director,  Minillas 
Government  Center,  P.O.  Box  41119, 
San  Juan,  PR  00940-9985.  (809)  727- 
4444 

Virgin  Islands 

Jose  L.  George,  Director,  Office  of 
Management  and  Budget,  No.  32  and 
33  Kongens  Gade,  Charlotte  Amalie, 
VI  00802.  (809)  774-0750 

List  of  Key  Words 

Abused 

Accreditation 

Adoption 

Advocacy  and  guardianship 

Adult  day  care  (use  home  care  with 

aging  and  elderly] 
Adults 

Aging  and  elderly 
Aging-out 
Agriculture 
Alcoholism 

Allied  professional  education 
Alternative  financing 
Asians 

At-Risk  Youth 
Audio-visual 
Barrier-free  design 
Blacks 

Board  and  care 
Budgeting  and  finance 
Buisness  development  training 
Cable  television 

Career  and  vocational  education 
Case  Management 
Challenge  Grants 
Child  abuse  and  neglect 
Child  care 
Child  care  centers 
Child  Development 
Child  Welfare 
Children 
Clearinghouse 
Client  outcome  measures 
Collaboration 
Colleges  and  Universities 
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Community  Care 

CcMBiBuaity-based 

Coannunrty  Fomdation 

Competitive  employment 

Comprehensive  care 

Computer  networks 

Computers 

Conferences 

Con^cgate  housiag 

Consumer  eAication 

Continuing  education 

Contracting 

Cooperatives 

Coordination 

Correc(ion« 

Counsekng 

Courts 

Crisis  intervention 

Cross-cultural 

Cross-cutting 

CuUuf  al  aetivrties 

Curriculunk 

Curricxikiav  devdopoaeort 

Data  collection 

Day  care 

Day  care  centers 

Deinstitutionalization 

Design 

Developmental  Child  Care 

Disabled 

Developmental  Disabilities 

Dissemination 

Dropouts 

Dsyfunctional  Families 

Economic  development 

Education  and  training 

Effectiveness  measures 

Efficiency 

Elderly  Persons 

Emergency  services 

Emergency  shelters 

Employer-supported  human  services 

Employment 

Entrepreneurship 

Environment 

Environmental  design 

Evaluation 

Exploited  youth 

Families 

Family  counseling 

Family  day  care 

Family  Preservation 

Family  support/Caregiving 

Family  Violence 

Films 

Finance 

Fire  safety 

Fiscal  management 

Food  and  nutrition 

Food  banks 

Forecasting 

Foster  care 

Foster  grandparents 

Foundations 

Frail  elderly 

Friendly  visitors 

Gerontology  training 

Group  homes 

Guardianship 


Handbooks 

Historically  Black  Colleges  and 

Universities  (use  HfiCU] 
Head  Start 

Head  Start  Children  with  Handicaps 
Health 
Hispanics 
Home  care 

Home  equity  conversions 
Homeless 
Hospitals 

Hospices  and  nursing  homes 
Housing 
Human  services 
Imougrants  and  refugees 
Income  generation 
Independent  living 
Indians 

Infants  and  toddlers 
Informal  caregivers 
InforinatiDn  centers 
Inforioation  and  referral 
In-home  care 
Institutionalization 
Information  transfer 
Interagency  cooperation 
Interdisciplinary 
Intergenerational 
Interstate  agreements 
Investigations 
Isolated  elderly 
Job  bank 
Job  clubs 
Job  placement 
Judicial  system 
Juvenile  justice 

Latchkey  and  school-age  children 
Law  eniorceraent 
Legal 

Legal  counseling 
Legislation  and  model  codes 
Liability  and  Legal  Issoes 
Linkages 
Living  skills 
Local  Governaient 
Low-cost  alternatives 
Low-income 
Mainstreaming 
Management 

Managemsit  Information  Systems 
Manageraent  training 
Manuals 
Marketing 
Materials 
Meals 
Media 
Medical 
\fental  Health 
Mental  he»Mi>  and  Special  Needs 

Adoption 
Mentally  disabled 
Mentocs 
Microcomputers 
Minorities 
Native  Alaskans 
Native  Americans 
Native  Hawaiians 
Needs  assessment 
Neglect 


Newsletters 

Newspapers 

Nursing  Hones 

Nutrition  counseling 

Older  Persons 

On-the-job  training 

Outreach 

Parent 

Parent  education 

Peer  counseling 

Performance-based  centracting 

Permanency  planning 

Placement  Prevention 

Phyacaliy  disabled 

Planning 

Preschool* 

Prevention 

Preventive  care 

Primary  schools 

Private  sector 

Prostitution 

Public  edacatian 

Public/Private  Partnership 

Public-private  cooperation 

Radio 

Rate-setting 

Readiness  skills 

Recreation 

Recruitment 

Recycling 

Referral 

Refugees 

Research 

Residential  care 

Resource  allocation 

Respite  care 

Retirement 

Runaways 

Rural 

Samoans 

School-age  children 

Secondary  schools 

Self-care 

Self-helji 

Self-Sufficiency 

Sexual  Abuse 

Seminars 

Sheltered  workshops 

Single  parents 

Small  business 

Social  services 

Software 

Special  education 

Special  needs  adoption 

Speech  impairment 

Standards 

Support  groups 

Target  populations 

Television 

Taxes 

Technical  assistance 

Technology  transfer 

Teenage  parents 

Teenage  pregnancy 

Tcliecommunicatinns 

Therapeutic  day  care 

Toddlers 

Training 


Training  of  trainers 

Transitioning 

Transportation 

Treatment 

Tribally  Controlled  Community  Colleges 

Unemployed 

Urban 

User  fees 

Video 

Visual  Impairment 

Vocational  training 

Volunteers 

Vouchers 

Women 

Workplace 

Youth 

Youth  2000 
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Priority  Area  Number:  [^^      | 
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nt  of  Health  and  Human  Services 


1.  OfKiANI^riONAL  UNIT  (IF  APPflOPWlATE) 

Office  of  Human  Develop: 


b   ADMINISTRATIVE  CONTACT  |IF  KNOWN) 

.Division  of  Grants  &  ContractJs 
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PART  III .  BUDGET  INFORMATXM 


SECTION  A  -  BUOOrr  SUMMARY 


^Grant  Program 
^Function  or 
^Activity  (a) 


Federal 


^j:<z:ziif:'Z^z^zzi>jzzDss 


t\    Other 


i    Total  Dtreci  Charges 


J     Indirect  Charpes 


li    TOTALS 


1.  In-Kind   Cont 


m. Total    Budgel 


7. Program   Inco 


5,000 


11,500 


141,000 


19,000 


»   160,000 


7,000 


167,000 


SECTION  E  -  BUI 


IMATES  OF  FEDERAL  FUNDS  NEEDED  FOR  BALANCE  Of  THE  PROJECT 


(a)  Grant  Program 


20    totals' 


HDS/CDP 


FUTURE  FUNDtNG  PERIODS  (YEARS) 


(b)  FIRST 


(c)  SECOND 


(<J)  THIRD 


(e)  FOURTH 
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■.FEDERAL 


b  APPUCAWT 


c  STATE 


FEDERAL  ASSISTANCE 


Priority  Area  Number:  |  | 


1    TYPE 

^  D    NOTCE  Of  INTENT  (OPTKDNAL) 

SUBMISSION         r-i 

IMarkmf-  U    PWEAPPLCATION 

E   APPLICATION 


2    APPLI- 
CANTS 
APPLI- 
CATION 
IDENTI- 
FIER 


OM8  Approvl  No  0548-0006 


■  NUMBER 


6   DATE 
ASSIGNED 


Yrar     momik     day 


Blank 


4   LEGAL  APPLICANT/RECIPIENT 

»  Adpkcani  Nam* 

b  Organzaboo  um 

c  SMM/PO  Box 

d  C«y 

I  S<aM 

b.  ConHct  Panon  (Namt 
4  Ttkfliam  Nal 


m  County 
0  ZIP  Coda 


7   TITLE  OF  APPLCANrS  PROJECT  (Uaa 
proiact) 


taction  IV  ol  INS  tonn  to  provida  ■  lummary  daacnpbon  ol  tha 


9.  AREA  OF  PROJECT  IMPACT  (Nmmtj  a/ cma.  coMUtt.  mm.  fc-) 


10  ESTIMATED  NUMBER 
OF  PERSONS  BENEFITING 


M. 


pnoposeo  fiMOtNG 


113 


CONGRESSIONAL  DISTRICTS  OF 


A  LOCAL 


a.  OTHER 


Tow 


00 


.00 


00 


00 


00 


00 


1.  APPLICANT 


15   PROJECT  START 


DATE 


Ttar    month    dot 


b.  PROJECT 


16  PROJECT 
DURATION 


Uontv 


IS.  DATE  DUE  TO 

FEDERAL  AGENCY  »■ 


Year    moMh    day 

"88    11    10 


S    EMPLOYER  IDENTIFICATION  NUMBER  (EIN) 


6 

PRO- 
GRAM 

IFntm  CFtMl 


■   NUMBER 


in  I  I  i 

MULTIPLE  n 


b    TITLE 


8   TYPE  OF  APPUCANT/REOPIENT 


'(*«**« 


EnUT 


D 


11    TYPE  OF  ASSISTANCE 

C-0 


^j=r.  ED 


14   TYPE  Of  APPLICATION 


H 


17    TYI^E  OF  CHANGE  l/W  I4r  ar  Urt 

■    I  I !>—»  f-0»m  (SfK}/ltl 


N/A 


emmtffn- 


MS. 


19   FEDERAL  AGENCY  TO  RECEIVE  REQUEST 


a.  ORGANIZATIONAL  UNIT  (IF  APPROPRIATE) 

Office  of  Human  Development  Svcs 


Department  of  Health  and  Human  Services 


b  ADMINISTRATIVE  CONTACT  (IF  KNOWN) 

Division  of  Grants  &  Contracts 


21    REMARKS  ADDED 


C.  ADDRESS  ,   ,  ^^  , 

200  Incflependence  Avenue,  SW.  ,  HHH  Building,  Room  724-F 
Washington,  D.  C.  20201   ATTN:  HDS-88-3 

a.  YES.  THIS  HOVCe.  OF  INTENT/PR£APPLK>TlON/APPLICAnON  WAS  MADE  AVAILABLE  TO  THE  STATE 
EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON 


22. 

THE 
APPUCANT 
CERTIFIES 
THAT*- 


To  ««  baal  o<  my  knomtadga  and  baM. 

data  in  tm  piaapbtcabon/applcabon 
ara  irua  and  oonact  ttw  docuniafit  has 
baan  My  •uVwoad  by  ma  goiiarnng 
body  a<  ma  appicani  and  «M  applicaiit 
■«  oon«ly  wNTi  «ia  attachad  assurancas 

una 


20  EXISTING  FEDERAL  GRANT 
IDENTIFICATION  NUMBER 


N/A 


M 


TM_ 


n^ 


DATE. 


b  NO.  PROGRAM  IS  NOT  COVERED  BYE  O   12372  D 

OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW    U 


NSN  7S4O-01-00a-*162 
PREVIOUS  EOmON 

SNOTUSASLE 


424-103 


STANDARD  FORM  424  PAGE  1  (Ra»  4-64) 
f*fKr*id  *r  OMt  Cmlv  A-  lOJ 
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PART  II 
PROJECT  APPROVAL  INFORMATION 


OMP  NO    03-4«  0IJ06 


Hem  1 

DoesThis  assistance  request  require  Name  o(  Governing  Body 

State,  local  regional,  or  other  priority  rating''  Priority  Rating 

Yes No 


Hem  2 

Does  this  assistance  request  require  State,  or  local 

advisory,  educational  or  health  clearances' 

Yes 


Name  ot  Agency  or 
Board 


No      (Attach  Documentation) 


Item  3 

Doeslhis  assistance  request  require  Stale,  local  Name  ol  Approving  Agency . 

regional  or  other  planning  approval?  Date . 

I  Yes No 


Item  4 

iTtht  proposed  project  covered  by  an  approved  compre-         Check  one    State  L 

hensive  plan''  Local 

Regional 
Yes  No       Location  o(  Plan  ______ 


Item  5 

WTn  I  he  assistance  requested  serve  a  Federal  Name  o'  Federal  Installation 

installation'  Yes No      Federal  Population  benefiting  Irom  Project 


Item  6 

Willlhe  assistance  requested  be  on  Federal  land  or  Name  of  Federal  Installation . — 

installation''  Location  of  Federal  Land 

I  Yes No      Percent  of  Project 

Item  7 

Will  the  assistance  requested  have  an  impact  or  effect  See  instructions  for  additional  information  to  be 

on  the  environment  provided 

Yes No 


Item  8 

Will  the  assistance  requested  cause  tf>e  displacement 

of  individuals,  families,  busir>esses.  or  farms? 


Yes 


Number  of: 
Individuals  . 
Families 
Businesses . 
No        Farms 


Hem  9 

isThere  other  related  assistance  on  this  project  previous,  See  instructions  for  additional  information  to  be 

pending,  or  anticipated  provided 

Yes No 
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PART  V 
ASSURANCES 


The  Applicant  hereby  assures  and  certifies  that  it  will  comply  with  the  regulations,  policies,  guidelines 
and  requirements,  including  45  CFR  Part  74  and  0MB  Circulars  No.  A-102,  A-110  and  applicable  cost 
principles.  (Circulars:  A-21,  "Educational  Institutions";  A-87,  "Cost  Principles  for  State  and  Local  Govern- 
ments"; and  A-122,  "Nonprofit  Organizations"),  as  they  relate  to  the  application,  acceptance  and  use 
of  Federal  funds  for  this  Federally  assisted  project.  Also  the  applicant  assures  and  certifies  with  respect 
to  the  grant  that: 


It  possesses  legal  authority  to  apply  for  the 
grant;  that  a  resolution,  motion  or  similar  ac- 
tion has  been  duly  adopted  or  passed  as  an 
official  act  of  the  applicant's  governing  body, 
authorizing  the  filing  of  the  application,  in- 
cluding all  understandings  and  assurances 
contained  therein,  and  directing  and  authoriz- 
ing the  person  identified  as  the  official 
representative  of  the  applicant  to  act  in  con- 
nection with  the  application  and  to  provide 
such  additional  information  as  may  be 
required. 

It  will  comply  with  Title  VI  of  the  Civil  Rights 
Act  of  1964  (P.L.  88-352)  and  in  accordance 
with  Title  VI  of  that  Act,  no  person  in  the 
United  States  shall,  on  the  ground  of  race, 
color,  or  national  origin,  be  excluded  from  par- 
ticipation in,  be  denied  the  benefits  of,  or  be 
othenA'ise  subjected  to  discrimination  under 
any  program  or  activity  for  which  the  appli- 
cant receives  Federal  financial  assistance 
and  will  immediately  take  any  measures 
necessary  to  effectuate  this  agreement. 

It  will  comply  with  Title  VI  of  the  Civil  Rights 
Act  of  1964  (42  use  2000d)  prohibiting 
employment  discrimination  where  (1)  the 
primary  purpose  of  a  grant  is  to  provide 
employment  or  (2)  discriminatory  employment 
practices  will  result  in  unequal  treatment  of 
persons  who  are  or  should  be  benefiting  from 
the  grant-aided  activity. 

It  will  comply  with  requirements  of  the  provi- 
sions of  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Act  of  1970 
(P.L.  91-646)  which  provides  for  fair  and 
equitable  treatment  of  persons  displaced  as 
a  result  of  Federal  and  federally-assisted 
programs. 

It  will  comply  with  the  provisions  of  the  Hatch 
Act  which  limit  the  political  activity  of  State 
and  local  government  employees. 


It  Will  comply  with  the  minimum  wage  and 
maximum  hours  provisions  of  the  Federal  Fair 
Labor  Standards  Act  (29  U.S.C  201)  as  they 
apply  to  employees  of  institutions  of  higher 
education,  hospitals,  other  nonprofit  organi- 
zations, and  to  employees  of  State  and  local 
governments  who  are  not  employed  in  inte- 
gral operations  in  areas  of  traditional  govern- 
mental functions. 

Head  Start,  Certification  of  Minimum  Wage: 
It  certifies  that  it  has  reviewed  the  salary  struc- 
tures and  wages  for  all  positions  and  certifies 
that  persons  employed  in  carrying  out  this 
program  shall  not  receive  compensation  at  a 
rate  which  is  (a)  in  excess  of  the  average  rate 
of  compensation  paid  in  the  area  to  persons 
providing  substantially  comparable  services, 
or  (b)  less  than  the  minimum  wage  rate  pre- 
scribed in  section  6(a)  of  the  Fair  Labor 
Standards  Act  of  1938.  Documentation  of  the 
methods  by  which  it  established  wage  scales 
is  available  in  their  files  for  review  by  audit 
and  HDS  personnel. 

It  will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  is  or  gives  the  appearance  of 
being  motivated  by  a  desire  for  private  gam 
for  themselves  or  others,  particularly  those 
with  whom  they  have  family,  business,  or 
other  ties. 

It  will  give  the  sponsoring  agency  or  the 
Comptroller  General  through  any  authorized 
representative  the  access  to  and  the  right  to 
examine  all  records,  books,  papers,  or 
documents  related  to  the  grant,  including  the 
records  of  contractors  and  subcontractors 
performing  under  the  grant. 

It  will  comply  with  all  requirements  imposed 
by  the  Federal  sponsoring  agency  concerning 
special  requirements  of  law,  program  require- 
ments, and  other  administrative  requirements. 
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10.  It  will  insure  that  the  facilities  under  its  owner- 
ship, lease  or  supervision  which  shall  be 
utilized  in  the  accomplishment  of  the  project 
are  not  listed  on  the  Environmental  Protec- 
tion Agency's  (EPA)  list  of  Violating  Facilities 
and  that  it  will  notify  the  Federal  grantor 
agency  of  the  receipt  of  any  communication 
from  the  Director  of  the  EPA  Office  of  Federal 
Activities  indicating  that  a  facility  to  t>e  used 
in  the  project  is  under  consideration  for  listing 
by  the  EPA. 

The  phrase  "Federal  financial  assistance"  includes 
any  form  of  loan,  grant,  guaranty,  insurance  pay- 
ment, rebate,  subsidy,  disaster  assistance  loan  or 
grant,  or  any  other  form  of  direct  or  indirect  Federal 
assistance. 

11.  It  will  comply  with  the  flood  insurance  pur- 
chase requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973,  Public 
Law  93-234,  87  Stat.  975,  approved  Decem- 
ber 31 , 1  976.  Section  1 02(a)  requires,  on  and 
after  March  2, 1975,  the  purchase  of  flood  in- 
surance in  communities  where  such  insur- 
ance is  available  as  a  condition  for  the  receipt 
of  any  Federal  financial  assistance  for  con- 
struction or  acquisition  purposes  for  use  in 
any  area  that  has  been  identified  by  the 
Secretary  of  the  Department  of  Housing  and 
Urban  Development  as  an  area  having  spe- 
cial flood  hazards. 

1 2.  It  will  assist  the  Federal  grantor  agency  in  its 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966  as  amended 
(16  U.S.C.  470),  Executive  Order  1 1593.  and 
the  Archeological  and  Hrstoric  Preservation 
Act  of  1966  (16  U.S.C.  469a-1  et  seq.)  by 
(a)  consulting  with  the  State  Historic  Preser- 
vation Officer  on  the  conduct  of  investiga- 
tions, as  necessary,  to  identify  properties 
listed  in  or  eligible  for  inclusion  in  the  National 
Register  of  Historic  Places  that  are  subject  to 
adverse  effects  (see  36  CFR  Part  800.8)  by 
the  grantee's  activity  and  notifying  the 
Federal  grantor  agency  of  the  existence  of 
any  such  properties,  and  by  (b)  complying 
with  all  requirements  established  by  the 
Federal  grantor  agency  to  avoid  or  mitigate 
adverse  effects  upon  such  properties. 

13.  Applicants  for  the  Administration  for  Native 
Americans  Programs,  hereby  certify  in  ac- 
cordance with  45  CFR  1336.53,  that  the  finan- 
cial assistance  provided  by  the  Office  of 
Human  Development  Services  for  the  speci- 


fied activities  to  t>e  performed  under  this  pro- 
gram, will  be  in  addition  to.  and  not  in 
substitution  for,  comparable  activities  pro- 
vided without  Federal  assistance. 

14.  It  will  comply  with  the  Age  Discrimination  Act 
of  1975  enacted  as  an  amendment  to  the 
Older  Americans  Act  (Pub.  L.  94-135).  which 
provides  that:  No  person  in  the  United  States 
shall,  on  the  basis  of  age  be  excluded  from 
participation  in,  be  denied  the  benefits  of.  or 
be  subjected  to  discrimination  under,  any  pro- 
gram or  activity  for  which  the  applicant 
receives  Federal  financial  assistance. 

1 5.  It  will  comply  with  Section  504  of  the  Rehabil- 
itation Act  of  1973.  as  amended  (29  U.S.C. 
794).  all  requirements  imposed  by  the  appli- 
cable HHS  regulation  (45  C.F.R.  Part  84),  and 
all  guidelines  and  interpretations  issued  pur- 
suant thereto,  which  prohibits  discrimination 
on  the  basis  of  handicap  in  programs  and  ac- 
tivities receiving  Federal  financial  assistance. 

16.  It  will  comply  with  Title  IX  of  the  Education 
Amendments  of  1972  (20  U.S.C.  1681  .et  seq.) 
which  prohibits  discrimination  on  the  basis  of 
sex  in  education  programs  and  activities  re- 
ceiving Federal  financial  assistance  (whether 
or  not  the  programs  or  activities  are  offered 
or  sponsored  by  an  educational  institution). 

17.  It  will  comply  with  Pub.  L.  93-348  as  imple- 
mented by  Part  46  of  Title  45  (45  CFR  46,  42 
use.  2891)  regarding  the  protection  of 
human  subjects  involved  in  research,  devel- 
opment, and  related  activities  supported  by 
the  grant. 

18.  It  will  comply  with  the  equal  opportunity 
clause  prescribed  by  Executive  Order  1 1246, 
as  amended,  and  will  require  that  its  sub- 
recipients  include  the  clause  in  all  construc- 
tion contracts  and  subcontracts  which  have 
or  are  expected  to  have  an  aggregate  value 
within  a  12-month  period  exceeding  $10,000. 
in  accordance  with  Department  of  Labor  regu- 
lations at  41  CFR  Part  60. 

19.  It  will  include,  and  will  require  that  its  subre- 
cipients  include,  the  provision  set  forth  in  29 
CFR  5.5(c)  pertaining  to  overtime  and  unpaid 
wages  in  any  nonexempt  nonconstruction 
contract  which  involves  the  employment  of 
mechanics  and  laborers  (including  watchmen, 
guards,  apprentices,  and  trainees)  if  the  con- 
tract exceeds  $2,500. 
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ASSURANCE  OF  COMPLIANCE  WITH  THE  DEPARTMENT  OF 

HEALTH  AND  HUMAN  SERVICES  REGULATION  UNDER 

TITLE  VI  OF  THE  CIVIL  RIGHTS  ACT  OF  1964 


^jmc  01    Xrrli'.'ari:  llvpc  or  rnnil 


(hereinafier  called  ihe  ".Applicanr")  HEREBY 


AGREES  THAT  it  will  comply  wiih  Title  \T  of  the  Civil  Rights  Act  of  1964  (P  L  88----^)  and 
all  requirements  imposed  by  or  pursuant  to  the  Regulation  of  the  Department  of  Health  and'  Human 
bervices  (4:  CFR  Part  80)  issued  pursuam  to  that  title,  to  the  end  that,  in  accordance  uuh  Title 
\  1  of  that  Act  and  the  Regulation,  no  person  in  the  United  States  shall,  on  the  sround  of  race 
color,  or  national  origin,  be  excluded  from  participation  in.  be  denied  the  benefits^of  or  be  other- 
■Aise  subjected  to  oiscrimination  under  any  program  or.activitv  for  which  the  A^ppHcani  receive^ 
hedera!  tmancial  assistance  from  the  Department;  and  HEREBY  GIVES  ASSURANCE  THAT 
i;  will  immediately  take  any  measures  necessary  to  effectuate  this  agreement. 

i f  an\  real  property  or  structure  thereon  is  provided  or  improved  w  ith  the  aid  of  Federal  financial 
assistance  extended  to  the  Applicant  by  the  Department,  this  assurance  shall  oblieate  the  Appli- 
cant, or  m  the  case  of  any  transfer  of  such  property,  any  transferee,  for  the  period  durine  which 
the  real  property  or  structure  is  used  for  a  purpose  for  which  the  Federal  financial  assistance  is 
extended  or  for  another  purpose  involving  the  provision  of  similar  services  or  benefits  If  anv  per- 
sonal property  IS  so  provided,  this  assurance  shall  obligate  the  Applicant  for  the  period  during 
which  It  retains  ownership  or  possession  of  the  property.  In  all  other  cases,  this  assurance  shall 
obligate  the  Applicant  for  the  period  during  which  the  Federal  financial  assistance  is  extended  to 
II  by  the  Department. 

THIS  .ASSURANCE  is  given  in  consideration  of  and  for  the  purpose  of  obtaining  anv  and  all  Federal 
grants,  loans,  contracts,  property,  discounts  or  other  Federal  financial  assistance  extended  after 
the  date  hereof  to  the  Applicant  by  the  Department,  including  installment  pavments  after  such 
date  on  account  of  applications  for  Federal  financial  assistance  which  were  approved  before  such 
date  The  Applicant  recognizes  and  agrees  that  such  Federal  financial  assistance  will  be  extended 
in  reliance  on  the  representations  and  agreements  made  in  this  assurance,  and  that  the  United  States 
shall  have  the  right  to  seek  judicial  enforcement  of  this  assurance.  This  assurance  is  bindine  on 
the  Applicant,  its  successors,  transferees,  and  assignees,  and  the  person  or  persons  whose  sisnatlires 
appear  below  are  authorized  to  sign  this  assurance  on  behalf  of  the  Applicant 
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Daic 


Bv 


Signaiurc  and  Tiilt  of  Auihonzed  Official 


Arta  Code  —  Telephone  Number 


Applicani  (lype  or  prim) 


Sireci  Addre^^ 


Ciiv 


Siaic 


2.P 
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DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 

ASSl  RAVCE  OF  COMPLIANCE  WITH  SECTION  504  OF  THE 

REHABILITATION  ACT  OF  1973.  AS  AMENDED 

T„c  undcrMunod  (iKrcinaHcr  called  .he  'Teapienf')  ^^^^^^^^^^^fl^l"^,^^^^^^^ 
..niioii  MM  of  the  Rehabilitation  Act  of  1973.  as  amended  (29  U.S.C.  794).  all  requirements  im 
posTby  the  applicabk  ^       regulation  (45  C.F.R.  Par.  84).  and  all  gu.delmes  and  mterpretat.ons 
issued  pursuant  thereto. 

Pursuant  to  §  84.Ma)  of  the  regulation  (45  C.F.R.  84.5(a)l.  the  recipient  gives  th.s  Assurance  m 
^oniderL.ion  of  and  for  the  purpose  of  obtaining  an>  and  all  federal  grants.  loans,  contracts  (c- 
-emnrocurement  contracts  and  contracts  of  insurance  or  guaranty),  property,  discounts,  ot:  other 
T^rTfinlnialassisunce  extended  bv  the  Department  of  Health  and  Human  Serv.ces  after  the 
dt  o     hi    A  su^^n^^^^  or  other  assistance  made  after  such  date  on  appl.ca- 

fio  .^o  f  dera  f  nanc  al  assistance  that  v^ere  approved  before  such  date.  The  reap.ent  recognises 
an^ae^ees  thirsuch  federal  financial  assistance  >^ill  be  extended  in  reliance  on  the  representa  .on 
and  a'rr!4ments  made  in  this  Assurance  and  that  the  United  States  will  have  the  right  to  enforce 
Th\.  l^surTnce  through  lawful  means.  This  Assurance  is  binding  on  the  recipient   its  successors 
Iransferees  and  assignees,  and  the  person  or  persons  whose  signatures  appear  below  are  author- 
ized to  sign  this  Assurance  on  behalf  of  the  recipient. 

This  Assurance  obligates  the  recipient  for  the  period  during  which  federal  financial  assistance  is 
extendeTto  it  bv  the  Department  of  Health  and  Human  Services  or  ^here  the  assistance  is  ,n4he 
?orm  of  real  or  personal  property,  for  the  period  provided  for  m  §  84.5(b)  of  the  regulation  (45 
C.F.R.  84.5(b)l. 

The  recipient:  (Check  (a)  or  (b)] 
a   (     )  emplovs  fewer  than  fifteen  persons; 

b    (     )  emplovs  fifteen  or  more  persons  and.  pursuant  to  §  84.7(a)  of  the  regulation 

(45  C.F.R.  84.7(a)],  has  designated  the  following  person(s)  to  coordinate   its 

efforts  to  comply  with  the  HHS  regulation: 


Name  of  Designee(s)  —  Type  or  Print 


Name  of  Recipient  —  Type  or  Print 


(IRS)  Employer  Identification  Number 


Street  Address 


City 


Area  Code  —  Telephone  Number  State 

I  certif>  that  the  above  information  is  complete  and  correct  to  the  best  of  my  knoxv ledge. 


Zip 


Date 


Signature  and  Title  of  Authorized  Official 


If  there  has  been  a  change  in  name  or  ownership  within  the  last  >car.  please  PRINT  the  former 
name  below: 


UMI 
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II 


OEPANTMENT  OF  HEALTH  AMD  HUMAN  SERVICES 

PROTECTION  OF  HUMAN  SUBJECTS 
ASSURANCE/CERTIFICATION/DECLARATION 

D  ORIGINAL        nFOLLOWUP        □  EXEMPTION 

(previouity  undttignattd) 


OMS  Ne.  0»2S-oe37 


D GRANT        D CONTRACT        D FELLOW        D OTHER 

UN«w        QComptting        O  Nonoomp«ting        OSupplamanul 

oontMNMtion 


coniinwMion 


APfLICATION  IDENTIFICATION  NO.  (li known! 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  232, 251. 252,  and  255 

[Docket  No.  R-88-1361;  FR-22S6] 

Full  Insurance  and  Coinsurance  of 
Mortgages  Covering  Nursing  Homes 
and  Similar  Projects 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

summary:  This  final  rule  amends  24 
CFR  Part  232  to  implement  HUD's 
statutory  authority  to  insure  the 
purchase  or  refinancing  of  existing 
nursing  homes,  intermediate  care 
facilities  and  board  and  care  homes.  It 
also  adds  a  new  24  CFR  Part  252  to 
authorize  a  program  of  coinsurance  for 
nursing  homes,  intermediate  care 
facilities  and  board  and  care  homes. 
Very  generally,  the  new  coinsurance 
program  tracks  the  Part  232  full 
insurance  program  (including  the  new 
program  provisions  for  the  purchase  or 
refmancing  of  existing  projects).  Where 
there  are  coinsurance  provisions,  they 
track  as  much  as  possible  provisions  in 
the  coinsurance  programs  now 
applicable  to  multifamily  housing 
projects,  i.e.,  24  CFR  Parts  251  and  255, 
with  some  major  differences  including 
changes  in  the  Sound  Capital  Resources 
requirements,  the  creation  of  a 
dedicated  account  for  coinsurance 
obligations,  and  other  changes,  all  of 
which  are  discussed  in  detail  below. 
This  rule  also  makes  several  conforming 
changes  to  24  CFR  Parts  251  and  255. 
EFFECTIVE  DATE:  Under  section  7(o)(3)  of 
the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(o)(3)). 
this  final  rule  cannot  become  effective 
until  after  the  first  period  of  30  calendar 
days  of  continuous  session  of  Congress 
which  occurs  after  the  date  of  the  rule's 
publication.  HUD  will  publish  a  notice 
of  the  effective  date  of  this  rule 
following  expiration  of  the  30-se88ion- 
day  waiting  period.  Whether  or  not  the 
statutory  waiting  period  has  expired, 
this  rule  will  not  become  effective  until 
HUD's  separate  notice  is  published 
announcing  a  specific  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT! 

James  Hamemick,  Director,  Office  of 
Insured  Multifamily  Housing 
Development,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW.  Washington.  DC  20410. 


Telephone  (202)  755-6500.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  SecHon 

307  of  the  Housing  and  Community 
Development  Act  of  1974  (Pub.  L  93- 
383]  amended  the  National  Housing  Act 
by  adding  a  new  section  244  entitled, 
"Coinsurance."  Section  244  authorizes 
the  Secretary  of  Housing  and  Urban 
Development  to  insure,  under  any 
provision  of  Title  II  of  the  National 
Housing  Act,  any  mortgage  otherwise 
eligible  under  that  title,  pursuant  to  a 
Coinsurance  Contract  that  provides  that 
the  lender  (1)  assume  a  percentage  of 
any  loss  (and  share  in  Mortgage 
Insurance  Premium  income)  and  (2) 
carry  out  (subject  to  audit  and  review 
requirements)  such  delegated  processing 
functions  as  the  Secretary  approves. 

The  Department  has  previously 
undertaken  a  number  of  coinsurance 
initiatives  under  the  section  244 
authority  and  is  currently  operating 
three  coinsurance  programs.  Regulations 
issued  on  February  12, 1976  (41  FR  6446) 
added  a  new  Part  204  in  Title  24  of  the 
CFR  that  initiated  a  program  of 
coinsurance  for  one-to-four  family 
dwellings  insured  under  section  203  of 
the  National  Housing  Act.  Regulations 
originally  issued  on  July  2, 1980  (45  FR 
45117)  added  a  new  Pari  255  that 
authorized  a  program  of  "Coinsurance 
for  the  Purchase  or  Refinancing  of 
Existing  Multifamily  Housing  Projects." 
Part  255  permits  qualified  lending 
institutions  to  coinsure  and  perform 
delegated  processing  on  mortgage  loans 
on  existing  multifamily  projects  using 
sections  207  and  223(f)  of  the  National 
Housing  Act  as  the  insuring  authorities. 
It  was  extensively  amended  on  March 
31, 1982  (47  FR  13519),  May  25, 1983  (48 
FR  23399),  and  June  24, 1985  (50  FR 
25924). 

A  new  Part  251  was  added  on  August 
9, 1984  (49  FR  32023)  as  a  companion  to 
Part  255.  It  authorizes  a  program  of 
coinsurance  for  newly  constructed  or 
susbstantially  rehabilitated  multifamily 
projects  insured  under  section  221(d)(3) 
or  section  221(d)(4)  of  the  National 
Housing  Act.  Part  251,  along  with 
current  Part  255,  is  available  to  HUD- 
approved  private  lenders  and  State 
Housing  Agencies;  both  programs  are  in 
operation  and  very  active. 

The  Department  has  moved  forward 
in  implementing  multifamily  coinsurance 
based  on  a  general  policy  of  delegating 
to  participating  FHA  lenders  those 
processing  and  underwriting  functions 
that  lenders  are  capable  of  performing  in 
accordance  with  HUD  criteria,  but 
without  HUD  staff  involvement.  Based 
on  the  Department's  successful 
experience  with  Parts  251  and  255,  it  is 


now  extending  the  coinsurance  concept 
to  another  currenUy  active  multifamily 
full  insurance  program — Section  232  for 
nursing  homes,  intermediate  care 
facilities  and  board  and  care  homes. 

The  addition  of  this  new  Part  252  will 
result  in  a  comprehensive  HUD  policy 
with  respect  to  delegated  processing. 
For  the  lender  groups  now  eligible  to 
coinsure  section  223(f)  and/or  section 
221(d)  mortgages,  it  o^ers  a  coinsurance 
vehicle  for  also  fmancing  nursing  homes 
and  similar  facilities  now  eligible  only 
under  section  232  full  insurance.  For  the 
most  part,  this  new  Part  252  does  not 
differ  in  substance  from  24  CFR  Part  232 
(full  insurance  nursing  homes).  It  has, 
however,  been  reorganized  and 
rewritten  to  follow  the  format  and  "plain 
English"  style  of  Parts  251  and  255  in 
order  to  emphasize  the  fact  that  all 
coinsurance  programs  share  the  same 
coinsurance  policy  framework,  one  in 
which  lenders  agree  to  share  the 
insurance  risk  and  in  return  are 
permitted  to  perform  underwriting  and 
servicing  functions  with  minimal 
Federal  involvement. 

In  this  Part  252,  the  requirements 
concerning  property  eligibility,  mortgage 
terms  and  cost  limits,  eligibility  and 
regulation  of  mortgagors,  insurance  of 
advances,  inspections  and  cost 
certification  primarily  track  similar 
requirements  found  in  the  section  232 
full  insurance  program.  With  respect  to 
lender  eligibility  and  contract  rights. 
Part  252  draws  upon  the  existing  Parts 
251  and  255  coinsurance  provisions  with 
some  significant  revisions  which  are 
discussed  below.  There  are  similar 
provisions  with  respect  to  authorization 
of  full  or  partial  reinsurance  at  the 
lender's  option;  acquisition  and  sale  of 
properties  by  the  lender  (not  HUD)  after 
default — including  claims  settlement 
formula  and  risk  share;  restrictions  on 
the  assignment  of  coinsured  mortgages 
to  other  lenders;  lender  obligation  to 
bear  a  deductible  of  5  percent  of  unpaid 
mortgage  balance  at  default;  and  HUD 
guarantees  to  GNMA  providing 
protection  against  coinsurance  losses. 

On  December  31, 1987  a  proposed  rule 
was  published  in  the  Federal  Register 
which  would  authorize  under  Part  232 
the  refinancing  or  purchase  of  existing 
presently  HUD-insured  nursing  homes 
and  related  facilities  and  which  would 
establish  a  new  Part  252  authorizing  the 
coinsurance  of  nursing  homes  and 
related  facilities.  This  rule  makes  final — 
with  significant  modifications  described 
below — that  proposed  rule. 

A  careful  review  of  the  public 
comments  received  on  the  December  31. 
1987  proposed  rule,  as  well  as  internal 
HUD  reassessment  of  that  proposal,  has 
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resulted  in  a  number  of  significant 
revisions  to  the  original  proposed  rule. 
Among  the  revisions  reflected  in  this 
final  rule  are: 

(1)  A  requirement  to  establish  a 
dedicated  account,  funded  initially  with 
at  least  $500,000  of  the  initial  $1.5 
million  in  liquid  funds  required  for 
Sound  Capital  Resources.  The  account 
will  be  increased  by  a  deposit  at  the 
time  each  case  is  closed  in  an  amount  of 
$1  for  each  $150  of  principal 
indebtedness  until  the  account  reaches 
$3  million.  Thereafter,  a  deposit  of  $1  for 
each  $300  in  newly  closed  principal 
indebtedness  will  be  required.  In 
addition,  an  amount  equivalent  to  four 
years  of  the  lender's  share  of  annual 
MIP  must  be  deposited  in  the  dedicated 
account. 

(2)  Individual  mortgage  limitations 
based  on  the  lender's  Sound  Capital 
Resources  will  be  imposed.  A  new 

§  252.110  has  been  added  providing  that 
mortgages  may  not  exceed  $10  million 
per  case  until  Sound  Capital  Resources 
reach  $2  million;  $15  million  per  case 
until  Sound  Capital  Resources  reach  $2.5 
million;  and  $20  million  per  case  until 
Sound  Capital  Resources  reach  $3 
million.  Once  Sound  Capital  Resources 
reach  $3  million,  there  will  be  no 

,    specific  limitations  on  mortgage  amount. 

1 1      (3)  Under  the  existing  coinsurance 
provisions,  when  a  lender  disposes  of  a 
project  through  a  competitive  bid 
procedure,  the  amount  which  may  be 
deducted  for  purposes  of  calculating  the 
insurance  claims  payment  is  the  sales 
price  of  the  property,  even  if  this  price  is 
lower  than  the  property's  appraised 
value.  This  was  revised  in  the  proposed 
rule  to  base  the  deduction  on  the  higher 
of  the  sales  price  or  the  appraised  value 
as  is  now  done  in  negotiated  sale 
situations.  This  final  rule  does  not 
follow  the  proposed  rule  but  rather 
tracks  the  existing  coinsurance 
provisions. 

(4)  Under  the  proposed  rule,  the 
current  HUD  claims  settlement  of  85 
percent  of  loss  (72.25  percent  if  the 
lender  carries  reinsurance  at  more  than 
50  percent  or  the  maximum  permitted  by 
State  law)  would  have  been  revised  to 
provide  HUD  settlement  at  75  percent  of 
loss  (or  62.25  percent  for  reinsurance].  A 
corresponding  change  would  have  been 
made  in  the  proposed  rule  to  share 
mortgage  insurance  premiums  on  a  basis 
of  70  percent  to  HUD  and  30  percent  to 
the  Lender.  This  final  rule  maintains  the 
current  HUD  claims  settlement  of  85 
(72.25)  percent  of  loss  as  well  as  the 
80:20  MIP  share  ratio. 

(5)  The  proposed  rule  would  have 
allowed  a  mortgagor  to  refinance  an 
existing  property  up  to  70  percent  of  the 
lender's  estimated  value  of  the  property 


without  cost  justification.  The  final  rule 
eliminates  that  criterion  as  a  limiting 
factor. 

Comparison  of  This  Final  Rule  to  Earlier 
Proposed  Rule 

This  final  rule  consists  of  two  parts. 
First,  a  new  Subpart  E  is  added  to  24 
CFR  Part  232 — Mortgage  Insurance  for 
Nursing  Homes.  Intermediate  Care 
Facilities,  and  Board  and  Care  Homes — 
to  implement  HUD's  authority  to  offer 
full  insurance  of  purchases  or 
refinancings  covering  currently  insured 
projects  under  that  part.  Second,  the  rule 
establishes  a  new  program  of 
coinsurance  of  mortgages  covering 
newly  constructed,  substantially 
rehabilitated  or  currently  insured 
nursing  homes,  intermediate  care 
facilities  and  board  and  care  homes. 

In  addition,  several  conforming 
changes  to  Parts  251  and  255  have  been 
included  in  this  rulemaking. 

New  Subpart  E  to  24  CFR  Part  232 

This  subpart  consists  of  six  sections. 
Section  232.901  states  that 
notwithstanding  the  otherwise 
applicable  requirement  that  mortgages 
insured  under  Part  232  cover  only  newly 
constructed  or  substantially 
rehabilitated  Projects,  a  mortgage 
insured  under  this  subpart  may  be 
executed  in  connection  with  the 
purchase  or  refinancing  of  presently 
insured  Projects  pursuant  to  section 
223(f)  of  the  National  Housing  Act. 
Section  232.902  describes  what  is  meant 
by  an  existing  Project  and  distinguishes 
such  projects  from  those  which  are 
"substantially  rehabilitated."  Section 
232.903  sets  forth  maximum  insurable 
mortgage  amounts.  Section  232.904  sets 
a  mortgage  term  of  not  less  than  10  nor 
more  than  the  lesser  of  35  years  or  75 
percent  of  the  estimated  remaining 
economic  life  of  the  project.  This 
requirement  is  similar  to  that  in  the 
existing  multifamily  coinsurance 
program  (see  §  255.205).  Section  232.905 
exempts  mortgages  insured  under  this 
new  Subpart  E  from  the  otherwise 
applicable  labor  standards  and 
prevailing  wage  requirements  found  in 
§§  232.70-74.  A  similar  provision  is 
contained  in  Part  255  (see  §  255.209). 
Section  232.906  sets  forth  processing  and 
commitment  procedures.  It  is  based 
upon  §  207.32a(a)  in  title  24  of  the  CFR. 
which  authorizes  full  FHA  insurance  for 
the  purchase  or  refinancing  of  existing 
multifamily  housing  projects. 

The  provisions  of  this  new  Subpart  E 
in  the  final  rule  are  the  same  as  those 
contained  in  the  proposed  rule  with  the 
significant  exception  that  the  final  rule 
strikes  the  provision  in  §  232.903(e)(1) 
authorizing  a  refinancing  mortgage 


without  cost  justification  of  up  to  70 
percent  of  the  Commissioner's  estimate 
of  the  value  of  the  project. 

New  Part  252  to  Title  24  of  the  CFR 

As  was  noted  earlier  in  this  Preamble, 
this  new  coinsurance  program  follows 
the  existing  full  insurance  nursing 
homes  program  and  tracks  existing 
coinsurance  provisions  found  in  24  CFR 
Parts  251  and  255  with  some  significant 
coinsurance  revisions.  The  revisions  are 
limited  fo  this  new  program.  They  relate 
mainly  to  the  coinsuring  lender's 
financial  requirements  and  are 
described  in  detail  below. 

Subpart  A — General  Provisions 

Section  252. 1    Purpose  and  Scope 

In  the  proposed  rule,  coinsurance 
provisions  comparable  to  those  in 
§§  251.1  and  255.1  would  apply  under 
the  new  part.  [No  comparable  Part  232 
section.) 

The  final  rule  removes  paragraph  (c) 
referencing  Section  244(c)  of  the 
National  Housing  Act.  The  Housing  and 
Community  Development  Act  of  1987 
repealed  section  244(c),  therefore  this 
rule  deletes  the  referencing  paragraph  in 
this  new  Part  252. 

Section  252.2    Coinsurance  Contract 

In  the  final  rule,  as  in  the  proposed 
rule,  provisions  comparable  to  §§  251.2 
and  255.2  would  apply  under  the  new 
part.  (No  comparable  Part  232  section.) 

Section  252.3    Definitions 

In  the  final  rule,  as  in  the  proposed 
rule,  the  definitions  in  Part  251  of 
"Builder's  and  Sponsor's  Profit  and  Risk 
Allowance",  "Builder-seller  Mortgagor", 
"Cooperative  Mortgagor",  "General 
Mortgagor",  "Investor-sponsor 
Mortgagor",  "Limited  Distribution 
Mortgagor",  and  "Sponsor's  Profit  and 
Risk  Allowance",  contained  in  Parts  251 
and  255  would  not  be  used  in  this 
section. 

The  definitions  in  Parts  251  and  255  of 
"Coinsured  Mortgage",  "Distribution", 
"Firm  Commitment",  "Sound  Capital 
Resources",  and  "Substantial 
Rehabilitation"  are  adopted  for  use  in 
this  section  except  that  the  $6,500  per 
dwelling  unit  requirement  for 
"substantial  rehabilitation"  is  deleted  as 
inapplicable  to  the  types  of  projects 
covered  in  the  new  Part  252. 

Definitions  of  "Nursing  Home", 
"Intermediate  Care  FaciHty",  "Board 
and  Care  Home",  "Project",  and  "State" 
would  be  added  in  this  section.  They  are 
essentially  the  same  as  the  definitions 
used  in  the  Part  232  full  insurance 
program. 
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The  final  rule  also  adds  to  this  section 
definitions  of  "Public  mortgagor"  and 
"Residual  receipts".  The  latter  had  been 
omitted  inadvertently  from  the  proposed 
rule.  "Pubhc  mortgagor"  has  been  added 
to  the  final  rule  based  on  statutory 
changes  in  mortgagor  eligibility  made  in 
the  Housing  and  Community 
Development  Act  of  1987. 

Section  252.4    Effect  of  Amendments 

In  the  proposed  rule,  provisions 
comparable  to  S§  251.4  and  255.4  would 
apply  under  the  new  part.  [The 
comparable  Part  232  section  is  S  232.96.] 

Final  rule  makes  no  change  in  this 
provision. 

Subpart  B — Lender  Requirements 

Section  252. 101    Eligible  Lender 

The  proposed  rule  contained  outdated 
provisions  from  {§251.101  and  255.101. 
(The  comparable  Part  232  section  is 
232.1(c).) 

The  fmal  rule  has  been  corrected  to 
include  provisions  from  the  current 
S§  251.101  and  255.101. 

Section  252.102    Review  and  Approval 
as  Coinsuring  Lender 

In  the  proposed  rule,  except  for  the 
Sound  Capital  Resources  Requirement, 
provisions  comparable  to  §  §  251.102  and 
255.102  would  apply  to  mortgagees 
approved  as  coinsuring  lenders  under 
the  new  part.  (No  comparable  Part  232 
section.) 

Under  the  proposed  rule,  liquid  assets 
of  $1,500,000  (rather  than  $500,000  as  in 
the  221(d)  and  223(f)  coinsurance 
programs)  would  have  been  required  to 
meet  the  Sound  Capital  Resources 
requirement.  Also,  an  additional  one 
doUar  in  liquid  assets  would  have  been 
required  for  each  $200  (rather  than  $300) 
in  outstanding  principal  indebtedness  of 
a  lender's  coinsured  mortgages. 

Under  the  final  rule,  liquid  assets  of 
$1,500,000  will  still  be  required  to  meet 
the  Sound  Capital  Resources 
requirement.  The  lender  must  also 
establish  and  maintain  a  dedicated 
account  for  coinsurance  obligations, 
funded  initially  with  at  least  $500,000  of 
the  liquid  func^.  The  lender  must  make 
deposits  to  and  maintain  the  dedicated 
account  at  a  level  of  an  additional  $1  for 
each  $150  of  newly  closed  principal 
indebtedness  until  the  account  reaches 
$3  miUion  and  $1  per  $300  thereafter.  An 
amount  equivalent  to  four  years  of  the 
lender's  share  of  annual  MIP  must  also 
be  deposited  in  the  dedicated  account. 
At  the  lender's  option,  the  deposit  may 
be  made  at  closing  or  in  increments 
within  four  years  of  closing.  Potential 
sources  for  the  additional  deposit 
include  the  lender's  share  of  annual 


MIP,  the  lender's  premium,  or  letters  of 
credit  converted  to  cash  at  the  end  of 
the  four-year  period.  The  dedicated 
account  will  be  credited  toward  the 
lender's  Sound  Capital  Resources 
requirement. 

Withdrawals  from  the  dedicated 
account  will  be  restricted  to  purposes  of 
meeting  the  lender's  coinsurance 
obligations  as  specified  in  the  program 
handbook. 

Further,  the  final  rule  adds  a 
paragraph  similar  to  that  contained  in 
the  corresponding  sections  in  Parts  251 
and  255  requiring  HUD  approval  before 
any  transfer  of  lender  assets  which 
would  affect  Sound  Capital  Resources. 

Finally,  the  proposed  rule  would  have 
required  that  technical  staff  experienced 
in  the  operation  and  management  of  the 
facilities  covered  under  this  Part  252,  be 
in  the  direct  employ  of  the  lender.  The 
final  rule  requires  that  the  lender  have 
in  its  own  employ  staff  who  have  broad 
experience  in  the  development/ 
management/operation  of  residential 
healthcare  facilities  and  who  are  able  to 
analyze  data  on  an  individual  project 
provided  by  technical  experts  (who  may 
be  under  contract  or  in  the  employ  of  the 
lender). 

Section  252.103    Duration  of  Approval 

In  the  proposed  rule,  provisions 
comparable  to  SS  251.103  and  255.103 
would  also  apply  to  coinsuring  lenders 
approved  under  the  new  part.  (No 
comparable  Part  232  section.) 

No  change  in  final  rule. 

Section  252. 104    Withdrawal  of 
Approval 

In  the  proposed  rule,  provisions 
comparable  to  S  S  251.104  and  255.104 
would  apply  to  coinsuring  lenders 
approved  under  the  new  part.  No  change 
in  final  rule.  In  addition,  specific 
langauge  regarding  non-maintenance  of 
the  dedicated  account  for  coinsurance 
obligations  ({  252.102(a)(3))  has  been 
added  to  the  final  rule.  Failure  to 
properly  maintain  this  account  is  added 
as  a  ground  for  withdrawal  of  lender 
approval,  and  increased  deposit 
requirements  as  a  potential  condition  of 
a  lender's  probation.  (No  comparable 
Part  232  section.) 

Section  252. 105    Delegation  of 
Servicing 

In  the  proposed  rule,  provisions 
comparable  to  SS  251.105  and  255.105 
would  apply  under  the  new  rule.  (No 
comparable  Part  232  section.) 

Final  rule  makes  no  change  in  this 
provision. 


Section  252.106    Assignment  of  and 
Participation  in  Coinsured  Mortgages 

The  proposed  rule  contained  outdated 
provisions  from  SS  251.106  and  255.106. 

Final  rule  reflects  minor  changes  from 
proposed  to  track  verbatim  revised 
§§251.106  and  255.106. 

Section  252.107   Reinsurance 

In  the  proposed  rule,  provisions 
comparable  to  SS  251.107  and  255.107 
would  apply  to  coinsuring  lenders 
approved  under  the  new  part.  (No 
comparable  Part  232  section.) 

Final  rule  makes  no  change  in  this 
provision. 

Section  252. 108    Pledging  and  Other 
Security  Arrangements 

In  the  proposed  rule,  provisions 
comparable  to  S§  251.108  and  255.108 
would  apply  to  coinsuring  lenders 
approved  under  the  new  part.  (No 
comparable  Part  232  section  but  232 
does  reference  back  to  Part  207.  See 
SS  232.251  and  207.261.) 

Final  rule  makes  no  change  in  this 
provision. 

Section  252.109    Minimum  Principal 
Loan  Amount 

Section  419  of  the  Housing  and 
Community  Development  Act  of  1987 
prohibits  a  mortgagee  or  lender  from 
requiring,  as  a  condition  of  providing  a 
loan  insured  under  the  NHA  or  secured 
by  a  mortgage  insured  under  the  NHA, 
that  the  principal  amount  of  the  loan 
exceed  a  minimum  amoimt  established 
by  the  mortgagee  or  lender.  The 
provision  also  prohibits  a  mortgagee 
from  requiring  a  minimum  principal 
amount  to  be  outstanding  on  the  loan 
secured  by  the  existing  mortgage.  The 
final  rule  adds  this  section  implementing 
these  statutory  provisions. 

Section  252.110    Limitations  on 
Individual  Mortgage  Amounts 

The  final  rule  adds  a  provision  not ' 
found  in  the  proposed  rule  providing 
that  mortgages  may  not  exceed  $10 
million  per  case  until  Sound  Capital 
Resources  reach  $2  million,  $15  million 
per  case  until  Sound  Capital  Resources 
reach  $2.5  million,  and  $20  million  per 
case  until  Sound  Capital  Resources 
rfcach  $3  million.  Once  $3  mUlion  is 
reached,  there  will  be  no  specific 
limitations  on  the  mortgage  amount 

Subpart  C — ^Program  Requirements 

Section  252.201    Eligible  Project 

In  the  proposed  rule,  paragraph  (a)  of 
this  section  generally  would  have 
tracked  the  existing  S  232.39.  However, 
the  Department  sought  public  comment 
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on  alternative  versions  of  subparagraph 
(a)(2)  as  it  related  to  occupancy  density 
requirements  for  board  and  care  homes. 
Alternative  A  of  the  rule  text  would 
have  provided  for  a  maximum  ratio  of 
four  persons  per  bedroom  and  per  full 
bathroom  in  the  facility.  Alternative  B 
would  have  offered  this  four-person  per 
bedroom  and  per  bathroom  standard  as 
a  suggested  norm,  but  it  would  only  be 
the  rule  in  those  States  where  specific 
standards,  as  promulgated  under  section 
1616(e)  of  the  Social  Security  Act.  did 
not  exist.  Where  State  standards  were 
in  place.  Alternative  B  would  defer  to 
the  State  requirement. 

Alternative  A  is  contained  in  the  final 
rule.  This  alternative  conforms  with  the 
provision  in  Part  232  which  governs  the 
full  insurance  program.  The  full 
insurance  provision  was  adopted  in  1985 
after  considerable  public  comment,  and 
given  the  limited  public  comment  to  the 
alternatives  presented  in  the  proposed 
rule  (2  in  support  of  Alternative  B  and  1 
in  support  of  a  more  restrictive 
Alternative  A),  we  do  not  feel  it  is 
appropriate  to  change  the  outstanding 
policy  as  contained  in  Part  232.  This  will 
provide  a  uniform  underwriting  base  for 
all  HUD-insured  and  coinsured  board 
and  care  homes. 

The  occupancy  density  and  facility- 
type  standards  established  by  States 
and  localities,  by  a  large,  address  health 
and  safety  concerns.  They  vary  widely 
from  State  to  State,  and  from  locality  to 
locality  (each  State  may  designate  one 
or  more  State  or  local  authorities  which 
can  establish  and  enforce  standards). 
The  requirements  tend  to  be  more 
restrictive  in  many  jurisdictions  than 
those  in  Alternative  A.  While  the 
Department  equally  shares  the  concern 
for  human  safety,  our  standards  must 
also  address  the  property  as  security  for 
a  coinsured  mortgage.  Therefore,  we 
have  decided  to  retain  the  one-to-four 
person  per  bedroom  occupancy  and  to 
set  the  maximum  ratio  of  four  persons  to 
every  full  bath.  The  facility  must  also 
adhere  to  State  and  local  occupancy 
requirements  if  a  stricter  degree  of 
regulation  is  required  under  State  or 
local  law. 

(b)  Provisions  comparable  to 

§§  251.201(b)  and  255.201(b)  would 
apply  to  mortgages  coinsured  under  the 
new  part.  (No  comparable  Part  232 
section.)  The  final  rule  makes  no  change 
in  this  paragraph. 

(c)  Provisions  comparable  to 

§§  251.201(c)  and  255.201(c)  would  apply 
to  mortgages  coinsured  under  the  new 
part.  (No  comparable  Part  232  section.) 
The  final  rule  makes  no  change  in  this 
paragraph. 

(d)  Provisions  comparable  to 

§§  251.201(d)  and  255.201(d)  would 


apply  to  mortgages  coinsured  under  the 
new  part.  (No  comparable  Part  232 
section.)  The  final  rule  makes  no  change 
in  this  paragraph. 

(e)  Provisions  comparable  to 
§§  251.201(e)  and  255.201(e]  would  apply 
to  mortgages  coinsured  under  the  new 
part.  (No  comparable  Part  232  section.) 
The  final  rule  makes  no  change  in  this 
paragraph. 

Section  252.202    Eligible  Mortgagors 

In  the  proposed  rule,  this  section 
tracked  the  existing  §  232.20. 

The  word  "public"  is  added  to  this 
section  in  the  final  rule  based  on 
statutory  changes  imposed  by  the  HCD 
Act  of  1987  expanding  mortgagor 
eligibility  under  the  nursing  home 
program  to  "public  mortgagors". 

Section  252.203    Maximum  Mortgage 
Limitations 

In  the  proposed  rule,  the  mortgage  is 
limited  to  a  principal  obligation  not  in 
excess  of  90  percent  of  the  lender's 
estimate  of  the  value  of  the  property  or 
project,  including  equipment  to  be  used 
in  its  operation,  when  the  proposed 
improvements  are  completed  and  the 
equipment  is  installed.  (This  section  is 
based  upon  §  232.30.) 

The  final  rule  retains  the  90  percent  of 
value  wording  and  also  includes  the 
specific  provisions  in  §  255.203  (b)  and 
(c)  regarding  Value  and  Debt  Service 
Limits.  Additional  limits  imposed  on 
rehabilitation  projects  track  those  in 
§  232.32  although  the  wording  has  been 
changed  to  the  plain  English  style  of 
Parts  251  and  255. 

Section  252.204    Maximum  Interest 
Rate 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.204  and  255.204 
would  apply  to  mortgages  coinsured 
under  the  new  part.  (The  comparable 
Part  232  section  is  232.29.) 

The  final  rule  makes  no  change  in  this 
section. 

Section  252.205    Term  of  the  Mortgage 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.205  and  255.205 
would  apply  to  mortgages  coinsured 
under  the  new  part.  (The  comparable 
Part  232  section  is  232.27.) 

The  final  rule  makes  no  substantive 
change  in  this  section. 

Section  252.206    Lenders  Fees  and 
Premiums 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.206  and  255.206 
would  apply  to  mortgages  coinsured 
under  the  new  part.  (The  comparable 
Part  232  sections  are  232.10  and  232.12.) 


The  final  rule  makes  no  change  in  this 
section. 

Section  252.207    Coinsurance  of 
Mortgages  in  Lender's  Portfolio 

In  the  proposed  rule,  generally,  the 
provisions  of  5§  251.207  and  255.207 
would  apply  to  mortgages  coinsured 
under  the  new  part.  The  only  difference 
is  that  mortgages  in  which  no  equity  is 
removed  would  not  be  subject  to  the  one 
fourth  limitation  of  paragraph  (a)(2). 

The  final  rule  makes  no  change  in  this 
section. 

Section  252.208    Nondiscrimination  in 
Occupant  Eligibility  and  Employment 

In  the  proposed  rule,  paragraphs  (a), 
(b)  and  (c)  of  this  section  would  be 
based  upon  §  232.34.  Paragraphs  (d).  (e) 
and  (f)  would  be  based  upon 
§§  251.208(c),  (d)  and  (e)  and  255.208  (c). 
(d)  and  (e). 

The  final  rule  adds  a  paragraph 
requiring  the  mortgagor  to  certify  it  will 
not  sell  the  project  as  long  as  the 
mortgage  is  coinsured  unless  the 
purchaser  agrees  to  comply  with  the 
requirements  of  this  Part  252.  (Based  on 
§§  251.208(g)  and  255.208(g).) 

Section  252.209    Labor  Standards  and 
Prevailing  Wage  Requirements 

In  the  proposed  rule,  with  the 
exception  of  mortgages  coinsured  under 
Subpart  J,  the  provisions  of  §  251.209 
would  be  applicable  to  mortgages 
coinsured  under  the  new  part.  (The 
comparable  Part  232  sections  are  232.70 
through  232.74.) 

The  final  rule  makes  no  change  in  this 
section. 

Subpart  D — Processing  and  Commitment 

Section  252.301    Processing  and 
Development  Responsibilities 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.301  and  255.301 
would  be  applicable  to  mortgages 
coinsured  under  the  new  part.  (No 
comparable  Part  232  section.) 

The  final  rule  adds  two  provisions 
making  the  FHA  Commissioner 
responsible  for  a  market/submarkef 
impact  analysis  of  the  proposed  project 
and  making  the  lender  responsible  for 
initiating  the  intergovernmental  review 
process  in  certain  cases. 


Section  252.302 
Commitment 


Processing  and 


In  the  proposed  rule,  provisions 
comparable  to  §§  251.302  and  255.302 
would  be  applicable  to  mortgages 
coinsured  under  the  new  part.  (No 
comparable  Part  232  section.) 

The  final  rule  makes  no  change  in  this 
section. 
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Section  252.303    Required  Certificates 

The  proposed  rule  added  a  section  to 
the  basic  Part  251  structure  based  upon 
the  current  §  232.8.  It  set  forth  the  State 
certification  requirements  contained  in 
Part  232. 

Section  410  of  the  Housing  and 
Community  Development  Act  of  1987 
revised  the  State  certification 
requirements  for  nursing  homes  and 
related  facilities.  The  fmal  rule  reflects 
these  new  statutory  provisions. 

Subpart  E — Insurance  of  Advances; 
Insurance  Upon  Completion; 
ConstnictioD  Period 

Section  252.401    Insurance  of  Advances 
or  Insurance  Upon  Completion; 
Applicability  of  Requirements 

In  the  proposed  rule,  provisions 
comparable  to  §S  251.401  and  255.401 
would  apply  to  mortgages  coinsured 
under  the  new  part.  (No  comparable 
Part  232  section.) 

The  fmal  rule  makes  no  change  in  this 
section. 

Section  252.402    Insurance  of  Advances 

In  the  proposed  rule,  provisions 
comparable  to  SS  251.402  and  255.402 
would  apply  to  mortgages  coinsured 
under  the  new  part.  (The  comparable 
Part  232  provision  for  paragraph  (a)  of 
this  section  is  232.61;  for  paragraph  (b) 
of  this  section  it  is  9  232.55;  for 
paragraph  (c)  it  is  S  232.57;  and  for 
paragraph  (d)  it  is  S  232.56.) 

The  fmal  rule  makes  no  substantive 
changes  in  this  section. 

Section  252.403    Insurance  Upon 
Completion 

In  the  proposed  rule,  provisions 
comparable  to  SS  251.403  and  255.403 
would  apply  to  mortgages  coinsured 
under  the  new  part.  (The  closest 
comparable  Part  232  provision  is 
S  232.50(a)(3).) 

The  final  rule  makes  no  change  in  this 
section. 

Section  252.404    Requirements 
Applicable  to  Both  Insurance  of 
Advances  and  Insurance  Upon 
Completion  Cases 

In  the  proposed  rule,  provisions 
comparable  to  SS  251.404  and  255.404 
would  apply  to  mortgages  coinsured 
under  the  new  part.  Comparable  Part 
232  provisions  for  each  paragraph  of  this 
section  are  as  follows: 

(a) — S  232.56  is  closest  comparable, 
(b) — no  comparable  provision,  (c)(1) — 
232.80.  (c)(2)— 5  232.80.  (c)(3)— S  232.82. 
(c)(4)— 5  232.83.  (d)(1)— S  232.85(a). 
(d)(2)— 5  232.84,  S  232.85.  (e)— 232.85. 
(f)— S  232.88.  (g)— 5  232.87.  (h)— 5  232.91. 
(i)— S  232.92. 


The  final  rule  makes  no  substantive 
change  in  this  section. 

Section  252.405    Lender  Review  of 
Mortgage  Amount 

In  the  proposed  rule,  provisions 
comparable  to  SS  251.405  and  255.405 
would  apply  to  mortgages  coinsured 
under  the  new  part.  (Closest  comparable 
Part  232  provision  is  S  232.89.) 

The  fmal  rule  makes  no  change  in  this 
section. 

Section  252.406    Application  of  Net 
Income  Received  Before  Beginning  of 
Amortization 

In  the  proposed  rule,  provisions 
comparable  to  SS  251.406  and  255.406 
would  apply  to  mortgages  coinsured 
under  the  new  part.  (Comparable  Part 
232  provision  is  S  232.62.) 

The  final  rule  makes  a  technical 
correction  changing  the  word 
"Commissioner"  to  "lender"  regarding 
the  determination  of  the  application  of 
net  income  prior  to  the  beginning  of 
amortization. 

Section  252.407    Endorsement  by 
Commissioner 

In  the  proposed  rule,  provisions 
comparable  to  SS  251.407  and  255.407 
would  apply  to  mortgages  coinsured 
under  the  new  part.  (No  comparable 
Part  232  provision.) 

The  final  rule  makes  no  change  in  this 
section. 

Subpart  F — Mortgage  and  Closing 
Requirements 

Section  252.501    Mortgage 
Requirements — Real  Estate 

In  the  proposed  rule,  provisions 
comparable  to  SS  251.501  and  255.501 
would  apply.  (Comparable  Part  232 
section  is  S  232.25a.) 

The  fmal  rule  makes  no  substantive 
change  in  this  section. 

Section  252.502    Title 

In  the  proposed  rule,  provisions 
comparable  to  SS  251.502  and  255.502 
would  apply.  (Comparable  Part  232 
sections  are  SS  232.595  and  232.600.) 

The  final  rule  makes  no  substantive 
change  in  this  section. 

Section  252.503    Mortgage  Provisions 

In  the  proposed  rule,  except  for 
paragraphs  (i),  (j)  and  (k),  provisions 
comparable  to  SS  251.503  and  255.503 
would  apply.  The  new  paragraph  503(i) 
was  based  upon  S  232.37  and  related  to 
prepayment  privileges  and  prepayment 
charges  for  the  various  categories  of 
projects  covered  in  the  new  part,  and 
allowed  a  prepayment  lock-out  and 
penalty  as  agreed  upon  between  the 
mortgagor  and  the  coinsuring  lender 


consistent  with  HUD  requirements.  This 
differs  from  S  232.37  where  the 
mortgagor  may  prepay  up  to  15  percent 
in  any  calendar  year  without  penalty. 
Paragraph  (j)  relating  to  late  charges, 
was  the  same  as  S  232.38a.  Paragraph 
(k).  on  retaining  property  for  residential 
purposes,  was  deleted. 

In  the  final  rule,  paragraph  (j)  relating 
to  late  charges  was  revised  to  track  the 
provisions  found  in  SS  251.503(j)  and 
255.503(j).  Also,  paragraph  (k)  is 
inserted,  similar  to  Parts  251  and  255, 
prohibiting  use  of  the  project  for  any 
purpose  other  than  as  a  residential  care 
facility  eligible  under  this  Part 

Section  252.504    Mortgage  Lien  and 
Other  Obligations 

In  the  proposed  rule,  this  section  was 
based  upon  S  232.26. 

The  final  rule  is  similar  except  it  has 
been  modified  to  conform  with 
S  251.504. 

Section  252.505    Regulatory  Agreement 

In  the  proposed  rule,  provisions 
comparable  to  SS  251.505  and  255.505 
would  apply.  (Comparable  Part  232 
provision  is  S  232.45.) 

The  fmal  rule  makes  no  change  in  this 
section. 


Section  252.506 
Documents 


Other  Closing 


In  the  proposed  rule,  provisions 
comparable  to  SS  251.506  and  255.506 
would  apply.  (No  comparable  Part  232 
provision.) 

The  Bnal  rule  makes  no  change  in  this 
section. 

Subpart  G — Requirements  Relating  to 
Structure  of  Mortgagor  Entity  and 
Transfers  of  Ownership  Interest 

Section  252.601    Requirements 
Applicable  to  all  Projects 

In  the  proposed  rule,  provisions 
comparable  to  SS  251.601  and  255.601 
would  apply.  (Closest  comparable  Part 
232  sections  are  SS  232.20  and  232.13a.) 

The  Hnal  rule  makes  no  change  in  this 
section. 

Subpart  H — Program  Requirements 
Relating  to  Project  Operation 

Part  232  is  silent  concerning  the 
various  operating  requirements  set  forth 
in  Subpart  H  of  our  current  coinsurance 
programs  except  for  a  general  grant  of 
regulatory  authority  provided  the 
Commissioner  in  S  232.45.  With  respect 
to  this  new  coinsurance  program,  the 
following  express  operating 
requirements  found  in  Parts  251  and  255 
will  apply. 
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Section  252.701    General 

In  the  proposed  rule,  provisions 
comparable  to  §5  251.701  and  255.701 
would  apply  to  mortgages  coinsured 
under  the  new  part. 

The  final  rule  makes  no  change  in  this 
section. 

Section  252. 702    Reserve  for 
Replacements  and  General  Operating 
Reserve 

(a)  In  the  proposed  rule,  provisions 
comparable  to  paragraph  (a)  of 

§§  251.702  and  255.702  would  apply  to 
mortgages  coinsured  under  the  new  part. 
The  final  rule  inserts  a  requirement  to 
include  funds  for  the  repair  and 
replacement  of  major  movable 
equipment  in  the  reserve  for 
replacements,  but  is  otherwise 
unchanged. 

(b)  This  paragraph  remains  reserved 
in  the  final  rule. 

(c)  In  the  proposed  rule,  provisions 
comparable  to  paragraph  (c)  of 

§§  251.702  and  255.702  would  apply  to 
mortgages  coinsured  under  the  new  part. 
(No  comparable  Part  232  provision.)  The 
final  rule  makes  no  substantive  change 
in  this  paragraph. 

Section  252. 703    Charges  for  Facilities 
and  Services 

In  the  proposed  rule,  the  mortgagor 
would  determine  charges  taking  into 
account  facilities  and  services  offered 
by  the  Project. 

The  final  rule  retains  that  provision 
and  adds  a  new  provision  prohibiting 
the  collection  of  admission,  founder,  life- 
care  or  similar  fees  or  payments.  This 
prohibition  has  been  a  long-standing 
administrative  policy  and  is  consistent 
with  the  similar  prohibition  at  §  251.703. 

Section  252. 704    Use  of  Project  Funds 

In  the  proposed  rule,  provisions 
comparable  to  55  251.704  and  255.704 
would  apply  to  mortgages  coinsured 
under  the  new  part. 

The  final  rule  makes  no  change  in  this 
section. 

Section  252.705    Distribution  and 
Residual  Receipts 

(a)  In  the  proposed  rule,  provisions 
comparable  to  paragraph  (a)  of 

55  251.705  and  255.705  would  apply  to 
mortgages  coinsured  under  the  new  part. 

(b)  In  the  proposed  rule,  provisions 
comparable  to  paragraph  (b)  of 

55  251.705  and  255.705  would  apply  to 
mortgages  coinsured  under  the  new  part. 

(c)  [Reserved] 

(d)  [Reserved] 

(e)  In  the  proposed  rule,  provisions 
comparable  to  paragraph  (e)  of 

55  251.705  and  255.705  would  apply  to 
mortgages  coinsured  under  the  new  part. 


(f)  In  the  proposed  rule,  provisions 
comparable  to  paragraph  (f)  of 

55  251.705  and  255.705  would  apply  to 
mortgages  coinsured  under  the  new  part. 

(g)  In  the  proposed  rule,  provisions 
comparable  to  paragraph  (g)  of 

55  251.705  and  255.705  would  apply  to 
mortgages  coinsured  under  the  new  part. 

The  final  rule  adds  a  paragraph  (c) 
prohibiting  distributions  on  projects 
owned  by  nonprofit  or  public 
mortgagors  and  reorganizes  the  section. 

Section  252. 706    Project  Management 

(a)  In  the  proposed  rule,  provisions 
comparable  to  paragraphs  (a)  through  (i) 
of  55  251.706  and  255.706  would  apply  to 
mortgages  coinsured  under  the  new  part. 
The  remaining  paragraphs  of  that 
section  would  not  apply. 

The  final  rule  makes  no  substantive 
change  in  this  section. 

Subpart  I — Contract  Rights  and 
Obligations 

In  Part  232,  the  subject  matter  of 
Subpart  I  is  covered  by  a  reference  back 
to  a  similar  subpart  in  Part  207.  In 
developing  the  Part  251  and  255 
coinsurance  programs,  the  Department 
considered  what  modifications  in 
"Contract  Rights  and  Obligations"  as 
found  in  Part  207,  would  be  needed  for 
coinsurance  and  promulgated  them  as  a 
Subpart  I  in  both  parts.  In  the  proposed 
version  of  this  new  Part  252.  the 
Department  incorporated  the  existing 
coinsurance  Subpart  I  with  the  following 
major  exceptions. 

(1)  The  coinsurance  share  ratios  found 
in  55  251.820  and  255.820  (85  percent  of 
loss — 72.25  percent  if  the  lender  carries 
the  maximum  allowable  reinsurance) 
were  changed  to  a  basic  75  percent  of 
loss  ratio.  With  reinsurance  the  new 
ratio  would  have  been  62.25  percent  (see 
new  5  252.820). 

(2)  The  provisions  in  55  251.822(f)  (1) 
and  (2)  and  255.822(f)  (1)  and  (2).  relating 
to  amounts  deductible  where  the  lender 
must  dispose  of  the  project,  were 
changed  to  require  a  deduction  equal  to 
the  higher  of  the  sales  price  or  the 
appraised  value  of  the  property  in  every 
case  (see  new  5  252.822(f)). 

(3)  Insurance  benefits  would  be  paid 
in  cash  unless  the  lender  files  a  written 
request  for  payment  in  debentures  (see 
5  252.819). 

In  the  final  rule,  items  (1)  and  (2) 
above  are  changed.  Instead  of  the 
proposed  rule  items,  the  analogous 
provisions  found  iu  Parts  251  and  255 
are  adopted.  The  mortgage  insurance 
premium  split  is  also  revised  in  the  final 
rule  to  conform  to  Parts  251  and  255. 


Subpart ) — Coinsurance  of  Mortgages 
Covering  Existing  Projects 

In  the  proposed  rule,  this  subpart 
consisted  of  six  sections  similar  in 
sequence  and  substance  to  those  found 
in  the  new  Subpart  E  to  24  CFR  Part  232 
which  was  described  above. 

The  final  rule  strikes  the  provision  in 
5  252.903(c)(1)  authorizing  a  refinancing 
mortgage  without  cost  justification  of  up 
to  70  percent  of  the  lender's  estimate  of 
value  of  the  project. 

Public  Comments 

A  total  of  18  public  comments  were 
received  on  this  rule.  Twelve  were  from 
private  businesses  or  corporations,  five 
from  national  trade  associations  or 
organizations,  and  one  from  a  public 
entity.  The  comments  raised  the 
following  issues. 

1.  Coinsurance  Risk  Sharing  Ratio — 
The  proposed  rule  set  forth  a  change  in 
the  risk  sharing  ratio  from  the  85:15 
formula  under  the  221(d)  and  223(f) 
Coinsurance  programs  to  a  75:25  ratio 
under  this  Part.  This  was  done  not 
because  the  likelihood  of  default  might 
be  greater  in  this  program,  but  rather 
that  the  relative  loss  on  a  healthcare 
facility  might  be  greater  than  a  housing 
project  due  to  its  limited  reuse  potential 
should  a  default  occur. 

Six  commenters  strongly  urged  that 
the  75-25  percent  coinsurance  loss 
sharing  ratio  contained  in  the  proposed 
rule  be  changed  to  an  85-15  ratio— the 
same  as  that  which  applies  in  the  Part 
251  and  255  multifamily  rental 
coinsurance  programs.  They  argued  that 
the  substantial  financial  exposure  of  the 
first  5%  of  the  outstanding  mortgage 
balance  plus  15%  of  any  loss  to  the 
coinsurer  is  sufficient  to  assure  that 
coinsurers  will  properly  underwrite  the 
project.  They  feel  the  current  risk- 
sharing  formula  is  fair  and  any  increase 
would  be  unwarranted. 

The  commenters  also  pointed  to  the 
inconsistency  among  the  coinsurance 
programs.  It  was  felt  also  that  this 
increase  in  liabiUty  on  the  part  of  the 
coinsurer  would  discourage 
participation  by  the  larger,  more  highly 
capitalized  lenders  based  on  a  perceived 
increased  likelihood  of  default. 

Many  commenters  cited  historically 
lower  rates  of  default  in  the  fully 
insured  nursing  home  program  and  the 
increasing  elderly  population  as  good 
reasons  for  retaining  the  current  85:15 
ratio  which  they  consider  incentive 
enough  for  prudent  underwriting. 

Two  commenters  stated  that  their 
members  have  no  experience  to  indicate 
that  healthcare  facilities  are  more 
difficult  to  dispose  of,  or  have  a  lesser 
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resale  vale,  in  the  event  of  default.  In 
fact,  one  contends  that  there  is  a  very 
strong  market  among  nonprofit  and 
proprietary  healthcare  chains  for  the 
acquisition  of  existing  facilities. 

The  Department  believes  that  with  the 
addition  of  further  mortgage  limitations 
(S  252.903(c)(1))  and  increased  lender 
Sound  Capital  Resources  requirements 
(S  252.102)  in  this  final  rule,  the  risk 
share  can  be  maintained  at  the  85:15 
ratio  urged  by  the  commenters.  This 
will,  of  course,  result  in  consistency 
with  the  Part  251  and  255  Coinsurance 
programs.  The  final  rule  therefore 
provides  for  an  85:15  risk  share  ratio  and 
the  corresponding  80:20  MIP  split  of 
Parts  251  and  255. 

2.  Section  233(f)  Coinsurance  and  Full 
Insurance  Should  Not  Be  Limited  To 
Previously  Insured  Projects. — ^Nine 
conunenters,  while  approving  the 
provisions  in  the  proposed  rule 
authorizing  FHA  insurance  or 
coinsurance  for  the  purchase  or 
refinancing  of  existing,  HUD-insured 
nursing  homes  and  similar  facilities, 
strongly  urged  that  this  authority  be 
expanded  to  also  cover  existing 
uninsured  projects. 

All  of  the  commenters  who  provided 
comments  on  this  issue  indicated  that 
allowing  purchase/refmancing  of 
previously  uninsured  facilities  under 
this  program  would  not  increase  the 
Department's  risk. 

Most  respondents  indicated  that 
uninsured  existing  facilities  with  proven 
"track  records"  would  provide  a  sound, 
low-risk  portfolio  for  the  lender  which 
would  increase  capitalization  and 
improve  the  lender's  ability  to  sustain 
projects  in  default. 

Tlie  coinsurance  programs  under  both 
Parts  251  and  255  were  patterned  on  full 
insurance  programs  which  had  been 
operating  for  some  time.  The 
Department  does  not  have  experience  in 
the  full  insurance  program  with  the 
piutihase  and  refinance  of  existing 
healthcare  facilities.  We  feel  that  some 
experience  is  necessary  before  we 
expand  this  program  beyond  the  scope 
of  previously  insured  facilities. 
Therefore,  the  expansion  of  the  program 
to  uninsured  projects  shall  not  occur  at 
this  time. 

In  addition,  we  believe  there  is  a  need 
for  more  restrictive  mortgage  limitations 
on  existing  project  refinancings  to 
eliminate  equity  take-out. 

One  argument  (reiterated  by  several 
commenters]  for  expansion  of  HUD's 
residential  care  programs  into  the 
purchase/refinancing  of  existing 
projects  has  been  that  many  facilities 
are  substantially  supported  through 
Medicare/Medicaid  payments.  By 
allowing  refinancing  of  existing  facilities 


to  reduce  interest  rates  (thereby 
lowering  debt  service).  Federal  dollars 
would  be  saved  through  lowered 
Medicare/Medicaid  reimbursement- 
based  payments. 

However,  HUD's  experience  has  been 
that,  where  equity  take-out  is  allowed, 
HUD's  share  of  the  coinsurance  risk  will 
likely  be  greater  than  its  current 
exposure  under  full  insurance  on  the 
same  project  as  equity  take-out  creates 
a  major  upward  force  on  mortgage 
amounts.  So  not  only  is  the 
Department's  exposure  actually 
increased,  the  Medicare/Medicaid 
payments  which  are  based  in  part  on  the 
pass-through  of  debt  service  are 
increased  also. 

By  eliminating  the  mortgage  criterion 
which  allows  for  equity  take-out  in  the 
refinancing  of  existing  projects,  as  is 
done  in  this  final  rule,  HUD  will  focus 
the  coinsurance  program  on  lowering 
financing  costs  (and  Federal 
expenditures)  while  supporting  needed 
repairs  and  rehabilitation.  This  is 
consistent  with  substantial 
rehabilitation  mortgage  limitations 
which  do  not  allow  equity  take-out. 

HUD,  therefore,  is  revising  the  final 
rule  so  that  only  currently  insured 
existing  projects  will  be  eligible  for 
refinancing  and  purchase  with  the 
maximum  mortgage  amount  limited  to 
the  lower  of  value  (85%),  debt  service 
(85%),  and  cost  to  refinance  (100%)  or 
cost  to  acquire  (85%). 

3.  Technical  Staff  Requirement 
Thirteen  commenters  objected  to  the 
provision  in  the  rule  requiring  a  lender 
to  have  in  its  own  employ  technical  staff 
who  are  experienced  in  the  operation/ 
management  and  governmental 
requirements  relating  to  nursing  homes 
and  similar  facilities  and  urged  that  the 
lender  be  allowed  to  obtain  such 
technical  expertise  on  a  contract  basis. 

Of  the  thirteen,  twelve  strongly 
supported  the  position  of  contracting  for 
technical  expertise  in  healthcare 
dehvery,  with  in-house  staff  having 
broad  experience  in  the  field  with  the 
ability  to  review,  analyze  and  evaluate 
data  provided  by  the  technical  experts. 

Several  conunenters  indicated  that 
there  are  a  limited  number  of 
individuals  with  the  technical  skills  and 
knowledge  required,  and  that  program 
implementation  could  be  delayed  by 
lenders  competing  for  these  limited 
resources.  In  addition,  the  Mortgage 
Bankers  Association  conunented  ^at 
there  may  be  some  reluctance  among 
these  experts  to  go  from  the  healthcare 
industry  to  the  banking/real  estate 
industry  on  a  full-time  basis.  The 
Healthcare  Financing  Study  Group 
indicated  that  the  non-FHA  financiers 


typically  rely  on  contract  personnel  for 
technical  input  in  this  area. 

Many  commenters  pointed  out  that 
HUD  does  not  have  in-house  technical 
expertise  to  analyze  fully  insured 
facilities.  Furthermore,  the  coinsurance 
programs  allow  for  contract  personnel  in 
other  areas  requiring  technical  expertise 
(e.g.,  management  analysis,  architectual) 
and  they  could  see  no  difference  in 
principle  here.  Because  certification, 
licensing  and  reimbursement  practices 
vary  so  widely  among  States,  it  is  also 
unlikely  that  any  one  or  two  individuals 
would  be  familiar  with  all  areas  in 
which  a  lender  may  do  business. 

The  Department  believes  these 
comments  have  some  validity.  It  also 
believes,  however,  that  a  coinsurer  must 
have  at  lease  one  individual  in  its  own 
employ  who  has  a  strong  background  in 
the  development,  management  and 
operation  of  the  various  types  of 
residential  healthcare  facilities  and  who 
can  analyze  and  evaluate  various 
technical  inputs  such  as  certifications, 
reimbursement  schedules,  market 
analyses,  operational  reviews,  etc.  to 
determine  project  feasibility. 

Technical  experts  may  be  contracted 
on  a  retainer  basis  or  for  an  individual 
project  but  must  be  familiar  with 
certification  and  licensing  requirements, 
reimbursement  procedures,  reasonable 
and  customary  charges  and  all  other 
aspects  of  healthcare  delivery  for  the 
locality  of  the  project.  The  final  rule 
reflects  this  policy. 

4.  Mortgage  Insurance  Premium  Sph't 
(§252.801). — Six  commenters  questioned 
the  validity  of  a  change  to  a  mortgage 
insurance  premium  split  of  70%  to  HUD 
and  30%  to  the  coinsurer.  They  did  not 
believe  it  to  be  adequate  or  equitable  in 
light  of  the  increased  risk  sharing  ratio 
being  imposed  under  the  proposed 
regulation.  They  urged  the  Department 
to  maintain  current  coinsurance  program 
requirements  thereby  lending 
consistency  to,  and  a  sense  of 
confidence  in,  the  programs. 

As  noted  above,  this  final  rule 
establishes  a  risk  sharing  ratio  of  85:15. 
the  same  as  that  provided  in  the  other 
coinsurance  programs.  In  light  of  this 
change  from  the  proposed  rule,  the 
mortgage  insurance  premium  split  is 
also  retained  at  an  80:20  ratio  (which 
takes  into  account  the  lender's 
responsibility  for  the  first  5  percent  of 
the  loss). 

5.  Seventy  percent  loan  to  value  ratio 
on  refinancing. — One  commenter 
reconunended  deletion  of  S  232.903(c)  of 
the  proposed  rule.  The  commenter 
states:  "there  is  no  reason  to  maintain  a 
70%  loan  to  value  on  a  refinance.  The 
85%  loan  to  value  should  be  kept  for  all 
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situations.  The  70%  rule  under  section 
223(f)  was  meant  to  be  a  test  for  three  to 
five  years  and  then  change  to  85%. 
Keeping  the  70%  figure  tends  to 
encourage  higher  appraisals  so  that  the 
actual  mortgage  is  closer  to  85%  of  a 
more  reahstic  value.  It  would  be  better 
'.o  mandate  accurate  appraisals  and 
have  85%  of  value  for  all  transactions." 

Item  number  2.  above,  explains  HUD's 
policy  with  respect  to  mortgage  limits  to 
refmancings.  The  final  rule  eliminates 
the  70%  of  value  test  for  refinancing 
existing  facilities  under  this  part. 

6.  Disposition  of  a  Project. — Under  the 
current  coinsurance  programs,  when  a 
lender  disposes  of  a  project  through  a 
competitive  bid  procedure,  the  amount 
which  may  be  deducted  for  the  claim 
payment  computation  is  the  sales  price. 
Under  the  proposed  nursing  home 
regulation  (§  252.822).  a  deduction 
would  be  made  from  the  claim  payment 
consisting  of  the  higher  of  the  proceeds 
from  the  sale  of  the  project  or  the 
appraised  value  of  the  project. 

Nine  commenters  took  exception  to 
this  change  from  the  current  coinsurance 
programs.  They  argue  that  a  competitive 
bid  sales  price  is  clearly  the  most 
accurate  measiu-e  of  the  value  of  the 
property  because  it  evidences  the 
willingness  of  a  buyer  to  acquire  a 
property  whereas  use  of  an  appraisal  is 
much  more  "subjective"  and  likely  to  be 
out  of  date  in  a  very  short  period  of 
time. 

In  light  of  other  changes  made  from 
the  proposed  rule  in  this  final  rule — i.e., 
increased  Sound  Capital  Resources 
requirements,  mortgage  limitations — we 
believe  the  position  of  the  commenters 
is  reasonable.  As  in  the  existing 
coinsurance  programs,  this  final  rule 
provides  that  the  amount  which  may  be 
deducted  for  a  claim  payment 
computation  in  a  competitive  bid 
situation  is  the  sales  price. 

7.  Sound  Capital  Resources 
(§252.102). — ^Three  commenters  opposed 
the  proposed  rule's  requirement  that 
liquid  assets  of  $1,500,000  (rather  than 
$500,000)  would  be  needed  to  meet  the 
Sound  Capital  Resources  requirement. 
They  ai^gue  that  this  increase  will  have  a 
negative  impact  in  attracting  highly 
qualified  participants  to  the  nursing 
home  coinsurance  program. 

One  conunenter  had  no  objection  to 
the  increased  liquidity  requirement  for 
sound  capital  resources,  but  did  find  the 
logic  stated  in  the  Preamble's 
"Description  of  Proposed  Rule"  to  be 
faulty.  "Inasmuch  as  HUD  permits  the 
addition  of  loan  loss  reserves  to  stated 
net  worth  in  the  determination  of  a 
coinsurer's  sound  capital  resources,  the 
establishment  of  loan  loss  reserves  by 
the  coinsurer  does  not  necessarily 


indicate  that  the  coinsurer  believes  that 
the  loan  risk  is  greater  than  HUD.  It  may 
reflect  the  coinsurer's  business  policy, 
tax  considerations  or  other  matters, 
particularly  with  the  new  tax  treatment 
of  loss  reserves."  The  commenter  did 
believe,  however,  that  coinsured  nursing 
home  lending  is  somewhat  riskier  than 
other  coinsurance  programs  primarily 
because  of  the  service  business  nature 
of  eligible  projects  and  the  regulatory 
oversight  by  agencies  other  than  HUD." 

The  final  rule  retains  the  $1.5  million 
net  worth  requirement,  all  of  which  must 
be  liquid.  In  addition,  it  requires  that  a 
dedicated  account  be  established — 
initially  with  $500,000  of  the  liquidity 
requirement,  and  with  additional 
deposits  as  cases  are  closed  and  based 
on  the  lender's  share  of  annual  MIP  for 
four  years  of  a  project's  mortgage  term. 
Further,  individual  mortgage  amounts 
will  be  limited  by  Sound  Capital 
Resources  level  (toward  which  the 
dedicated  account  will  be  credited]  until 
a  $3  million  level  is  reached. 

Our  goal  regarding  all  financial 
requirements  is  to  ensure  that  in  the 
event  of  a  default,  there  are  funds 
available  to  cover  the  lender's 
obligations;  otherwise,  the  Department 
may  be  faced  with  being  Hable  for  the 
whole  loss  through  the  GNMA 
mortgage-backed  securities  program. 
Only  adequately  funded  dedicated 
reserves  can  ensure  this. 

Therefore,  as  mentioned  above,  the 
final  rule  will  require  that  $500,000  of  the 
initial  $1.5  million  in  liquid  funds  be 
placed  in  a  dedicated  account. 
Additions  to  the  account  will  be  funded 
from  a  deposit  at  the  time  each  case  is 
closed.  The  amount  of  the  deposit  at 
closing  will  slide  from  $1  for  each  $150 
of  mortgage  amount  until  the  account 
reaches  a  balance  of  $3  million  to  $1  per 
$300  (the  present  221(d)/223(f)  ratio) 
thereafter.  All  funds  in  this  dedicated 
account  will  be  credited  toward  the 
lender's  Sound  Capital  Resources 
requirement. 

Withdrawals  from  the  dedicated 
account  could  only  be  made  for  the 
purpose  of  meeting  the  lender's 
coinsurance  obligations,  including 
claims.  GNMA  passthroughs  and  certain 
other  expenditures  (but  not  payment  of 
MIP  or  similar  full  insurance  charges), 
as  specified  by  HUD  in  the  program 
handbook.  HUD  may  develop  standards, 
based  upon  actuarial  experience,  for 
reducing  dedicated  account 
requirements.  Such  standards  would  be 
implemented  by  notice  published  in  the 
Federal  Register. 

We  also  concur  with  the  concept  of 
mortgage  limitations  based  on  Sound 
Capital  Resources  levels  and  include  in 
the  final  rule  the  following  schedule 


proposed  by  the  Healthcare  Financing 
Study  Group. 

(1)  Mortgages  may  not  exceed  $10 
million  per  case  until  $2.0  million  in 
Sound  Capital  Resources  is  established; 

(2)  Mortgages  may  not  exceed  $15 
million  per  case  until  $2.  5  million  is 
attained: 

(3)  Mortgages  may  not  exceed  $20 
million  per  case  until  $3  million  is 
attained;  and 

(4)  Limit  mortgages  only  by  prudent 
underwriting  after  $3  million  in  Sound 
Capital  Resources  is  attained. 

These  changes  are  intended  to 
strengthen  the  financial  ability  of 
coinsuring  lenders  to  meet  their  program 
responsibilities,  particularly  their  share 
of  possible  coinsurance  losses. 

8.  Labor  Standard  and  Prevailing 
Wage  Requirements.  Three  commenters 
noted  that  the  Department  of  Labor 
(DOL)  is  responsible  for  the  final 
determination  of  a  project's  prevailing 
wage  rates.  They  strongly  urged  HUD  to 
discuss  at  great  length  with  DOL  the 
nursing  home  program  description, 
intent  and  effect  in  order  to  ensure  that 
DOL  understands  how  nursing  homes 
are  intended  to  facilitate  the  living 
accommodations  of  elderly  and 
handicapped  persons. 

We  request  the  Department's  consideration 
to  utilize  multifamily  residential  rates  rather 
than  commercial  prevailing  wage  rates  for 
nursing  homes  and  related  facilities  after 
negotiations  with  the  Department  of  Labor. 
The  lower  residential  rate  would  greatly 
reduce  the  overall  construction  costs  of  a 
project.  It  would  assist  greatly  in  delivering 
these  types  of  facilities  to  house  the  nation's 
increasing  elderly  population  and,  at  the 
same  time,  reduce  any  risk  to  the  insurance 
fund. 

The  Department  acknowledges  the 
di^erences  in  prevailing  wage  rates  and 
their  significant  impact  on  the  economic 
feasibility  of  some  projects.  In  those 
instances  where  it  is  possible  to  achieve 
a  residential  wage  rate  determination, 
this  approach  will  be  highlighted  with 
the  Department  of  Labor. 

9.  Substantial  Rehabilitation  of 
Nursing  Homes — One  commenter  asked 
that  the  maximum  mortgage  limitations 
relating  to  substantial  rehabihtation  in 
Part  252  parallel  the  251  coinsurance 
program  (§  251.203(d))  for  refinancing  of 
substantial  rehabiUtation  projects.  It 
argued  that  this  revision  to  the 
regulation  in  determining  the  maximum 
mortgage  amount  will  facilitate  the  use 
of  the  substantial  rehabilitation  portion 
of  the  program  and  encourage  existing 
projects  to  apply  for  the  232  coinsurance 
program  relieving  FHA  of  existing 
nursing  home  projects  in  their  portfolio. 
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The  Part  252  substantial  rehabilitation 
mortgage  limitations  test  is  based  on  the 
section  232  full  insurance  program.  The 
terms  and  conditions  for  full  insurance 
and  for  coinsurance  must  remain 
substantially  similar. 

10.  Inclusion  of  the  1987  Housing 
Provisions — Five  commenters  requested 
that  HUD  include  in  the  rule  the 
provisions  contained  in  section  410  of 
the  Housing  and  Community  Act  of  1987 
relating  to  the  inclusion  of  public 
mortgagors  as  eligible  mortgage  entities 
and  new  provisions  regarding  State 
Approval  requirements. 

Changes  made  in  section  410  of  the 
Housing  and  Community  Development 
Act  of  1987  are  included  in  the  final  rule. 

11.  Co-coinsurance — Two  commenters 
noted  that  from  the  inception  of  the 
Housing  coinsurance  programs,  there 
has  been  a  concern  with  the  inability  of 
coinsurers  to  locate  companies  with  an 
interest  in  reinsuring  the  lender's 
coinsurance  risk.  They  proposed  that  the 
Department  consider  a  "co-coinsurance" 
program  by  which  an  approved 
coinsurer  could  jointly  participate  with 
other  approved  coinsurers  on  a  specific 
coinsured  loan.  Such  participations 
would  not  be  considered  "reinsurance" 
for  purposes  of  changing  the  risk  sharing 
ratios.  Coinsurance  participation  would 
be  a  function  of  the  joint  capitalization 
of  the  participants.  They  argue  that 
permitting  joint  coinsured  loans  would 
enhance  program  quality  and  reduce  the 
likelihood  of  a  financial  default  by 
coinsurers  to  GNMA  or  FHA. 

Co-insurance  can  be  accomplished 
now  through  the  approved  sale  of 
coinsured  servicing  to  another  coinsurer, 
however  the  originating  lender  must 
meet  all  Sound  Capital  Resources 
requirements  to  close  a  loan. 

12.  Reinsurance — One  commenter 
noted  that  the  reinsurance  provisions 
under  the  regulations  are  generally 
ineffective  because  they  do  not  match 
the  economic  incentives  reflected 
elsewhere  in  the  regulations.  It  argued 
that  reasons  to  reinsure  would  be: 

(a)  To  substitute  insurer  reserves  for 
cash  reserves  held  by  the  lender;  and 

(b)  To  increase  the  capital  strength  of 
the  lender  (the  equivalent  of  Sound 
Capital  Resources). 

The  commenter  went  on  to  state  that 
both  of  these  purposes  would  benefit 
HUD.  However,  as  the  regulations  now 
read,  reinsurance  is  neither  recognized 
as  an  offset  to  the  required  reserves  nor 
to  Sound  Capital  Resources.  In  addition, 
the  establishment  of  reinsurance  has  a 
direct  and  substantial  impact  on  the 
lender  by  increasing  its  loss  exposure. 

The  commenter  believes  it  would  be 
appropriate  to  consider  economic 
incentives  which  will  encouage  lenders 


to  reinsure  a  portion  of  their  risk.  The 
alternatives  are: 

(a)  P>rovide  a  credit  against  the  Sound 
Capital  Resources  and/or  liquid  assets 
provided  that  the  reinsurer  qualiHes  as 
to  assets  or  claims  paying  capacity  in  a 
manner  similar  to  the  definition  of  "a 
supervised  financial  institution  with 
assets  of  not  less  than  $100,000,000";  and 

(b)  Eliminate  the  reduction  from 
HUD's  portion  of  the  loss  or  increase  the 
allocation  of  premium  to  the  lender;  // 
the  reinsurer  will  make  HUD,  GNMA, 
and  the  holder  of  the  HUD  insured 
mortgage,  a  direct  beneficiary  of  the 
reinsurance. 

The  final  rule  remains  unchanged 
regarding  reinsurance.  The  optional  25 
basis  points  remain  available  to  the 
lender  to  purchase  reinsurance  should  it 
so  desire.  Because  of  increasing  the 
liquidity  in  Sound  Capital  Resources,  as 
well  as  the  establishment  of  the 
dedicated  account,  we  do  not  feel  that 
additional  incentives  to  purchase 
reinsurance  are  necessary  at  this  time. 
The  final  rule  conforms  to  Parts  251  and 
255  on  reinsurance. 

13.  Proposal  for  Interim  Settlement  of 
Insurance  Benefits. — Two  commenters 
asserted  that  after  default,  but  prior  to 
receipt  of  insurance  benefits,  the 
coinsuring  lender  must  continue  to  make 
payments  on  the  GNNLA  or  other 
securities  issued  to  fund  the  coinsured 
loan  and  cover  necessary  expenses  to 
maintain  and  preserve  projects.  They 
point  out  that  this  period  may  be  as  long 
as  several  years  and  only  at  its 
conclusion  is  the  coinsurer  reimbursed 
for  the  Department's  share  of  costs. 

This  result,  it  is  argued,  creates  a 
severe  capital  drain  and  jeopardizes  the 
coinsurer's  economic  survival.  "It  would 
seem  that  as  the  Federal  Government 
already  guarantees  the  payment  of  the 
GNMA  securities  used  to  finance  the 
loan  in  the  event  of  a  lender  default  on 
such  securities,  and  as  it  appears  in  no 
one's  interest  to  drain  the  coinsurer's 
capital  during  the  default  period  (only  to 
reimburse  it  thereafter)  that  HUD  should 
consider  an  interim  settlement  program. 
One  basis  for  such  settlement  would  be 
to  pay  the  coninsurer  at  the 
commencement  of  foreclosure 
proceedings,  no  less  than  quarterly,  a 
sum  which  would  provide  the  coinsurer 
with  an  estimated  portion  of  the 
insurance  benefits  that  it  will  ultimately 
receive.  Such  amounts  would  then  be 
used  to  service  the  GNMA  securites  or 
otherwise  be  applied  to  project 
preservation.  To  the  extent  that  the 
Department  is  concerned  with  an 
overpayment  of  benefits,  the  interim 
settlement  can  be  limited  to  a 
percentage  of  the  debt  service  on  the 
GNMA  securities  or  other  reasonable 


standard.  Nevertheless,  any  proposal 
that  would  reduce  the  stress  on  a 
coinsurer's  capital  during  the  default 
period  would  significantly  reduce  the 
likelihood  of  financial  defaults  by 
coinsurers." 

In  response  to  this  concern  the 
Department  has  prepared  a  coinsuring 
lender  letter  that  will  announce  an 
interim  settlement  procedure  for  claims 
in  each  of  the  coinsurance  programs. 

14.  Three  Year  Requirement  for 
Refinancing  (§  232.902).  One  commenter 
stated  that  the  requirement  that  three 
years  have  elapsed  from  the  date  of 
completion  of  construction  or 
substantial  rehabilitation  of  the  project 
to  the  date  of  refinancing  is  acceptable 
as  a  general  rule,  but  there  should  be 
room  for  some  exceptions. 

Reasons  to  include  exceptions  to  the 
three  year  limit  involve  individual  or 
unusual  circumstances.  For  example,  an 
insured  facility  may  have  been  recently 
substantially  rehabilitated  and  managed 
by  a  single  owner  who  becomes 
incapacitated  or  dies  prior  to  the  three 
year  limit.  In  this  case,  the  facility  may 
be  for  sale  but  disadvantaged  in  the 
market  because  of  the  arbitrary 
prohibition  on  the  HUD  232  insurance 
refinancing. 

Another  reason  to  remove  the  three 
year  period  is  the  fluctuating  interest 
rate.  The  three  year  restriction  may 
impede  a  facility's  ability  to  take 
advantage  of  the  best  and  most  timely 
opportunity  to  refinance  and  thereby 
lower  costs. 

The  three-year  rule  should  not  prevent 
any  project  from  refinancing  in  a 
declining  interest  rate  market.  The 
section  223(a)(7)  program  is  available 
without  a  three-year  restriction. 

15.  Integrate  Board  and  Care  and 
Nursing  Beds.  One  commenter  urged 
HUD  to  allow  facilities  to  integrate 
board  and  care  beds  with  nursing  beds. 
It  argues  that  this  allows  couples  to 
share  rooms  and  receive  the  appropriate 
level  of  care.  SNF  and  ICF  beds  should 
be  allowed  to  be  integrated  for  the  same 
reasons.  The  commenter  notes  that  at 
least  one  state.  New  Jersey,  requires 
new  nursing  homes  to  include  board  and 
care  homes. 

The  same  commenter  objects  to  the 
maximum  ratio  in  the  rule  of  four 
persons  per  full  bathroom  (§  252.201(a)). 
It  says  many  state  regulations  do  not 
require  "residents  to  full  bathroom" 
ratios.  In  these  states,  some  faciUties 
have  been  constructed  with  a  greater 
person  to  full  bath  ratio.  Other  facilities 
have  sink,  toilet,  and  shower  or  tub 
facilities  in  separate  locations  and 
therefore  do  not  have  "full  baths". 
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The  final  rules  does  not  preclude  a 
combination  of  the  various  facilities 
within  the  same  project.  It  does, 
however,  prohibit  the  integration  of 
board  and  care  with  the  nursing  home  or 
intermediate  care  facility  beds.  Nursing 
home  and  intermediate  care  beds  may 
be  integrated  but  must  be  clearly 
designated  and  identified. 

The  major  reason  for  requiring  a 
separation  in  these  facilities  is  the 
difference  in  the  services  and     vel  of 
care  provided  to  and  required  oy  the 
residents.  Staffing  and  skill  levels 
necessary  to  operate  the  facilities 
certainly  vary  widely  between  board 
and  care  and  the  other  types.  In 
addition,  certification  requirements 
differ  among  the  various  types  of 
facilities  and  monitoring  and  inspection 
would  be  difficult,  if  not  impossible,  if 
all  levels  of  care  were  integrated. 

16.  Liberalize  Portfolio 
Coinsurance. — One  commenter  objects 
to  the  provision  in  S  252.207  of  the  rule 
limiting  the  reHnancing  of  a  lender's 
portfolio  loans  to  no  more  than  one 
fourth  of  the  total  number  of  loans  the 
lender  presents  for  endorsement  for 
coinsurance  during  any  12-month  period. 
It  argues  that  the  demand  for 
refinancing  increases  as  interest  rates 
fall.  Limiting  refinancing  of  loans  to 
twenty  five  percent  may  unnecessarily 
restrict  the  coinsurance  available  during 
low  interest  times. 

Portfolio  coinsurance  currently 
excepts  cases  insured  by  HUD  under  full 
insurance  programs,  where  the  lender's 
sole  involvement  is  servicing  and  in 
which  no  equity  is  being  removed  The 
Department  feels  that  no  additional 
flexibility  is  needed  at  this  time. 

17.  Operating  Loss  Loans. — Two 
commenters  strongly  urged  that  the  rule 
provide  for  operating  loss  loans  in 
connection  with  newly  constructed  or 
substantially  rehabilitated  projects. 

Operating  loss  loans  are  not  being 
considered  for  coinsurance  at  this  time. 

18.  Permit  Deed-in-Lieu  of  Foreclosure 
at  Closing. — One  commenter  noted  that 
§  252.817(a)  of  the  rule  effectively 
prohibits  the  coinsurer  from  obtaining  a 
deed-in-lieu  of  foreclosure  at  initial 
endorsement.  It  strongly  suggests  that 
this  provision  be  modified.  "As  the 
proposed  rule  would  seem  to  indicate, 
the  Department  is  concerned  with  the 
difficulties  in  operating  and  selling 
nursing  home  projects  after  foreclosure. 
In  order  to  reduce  the  time  frame  of  the 
foreclosure  period,  particulariy  because 
of  the  difficulties  anticipated  in 
managing  a  defaulted  Nursing  Home 
occupied  by  elderly  and  other 
chronically  ill  patients,  it  would  be 
advisable  to  obtain  deeds-in-lieu  of 
foreclosure  at  closing  where  permitted 


by  state  law.  At  a  minimum,  HUD's 
required  Regulatory  Agreement  should 
permit  the  inclusion  of  procedures  by 
which  a  lender  in  the  event  of  default 
can  immediately  obtain  the  facility 
operating  license  and  obtain  other  rights 
necessary  to  operate  the  project  during 
this  period.  This  will  be  an  important 
right  in  the  event  of  default  because  of 
the  unique  operating  features  of  nursing 
homes." 

The  use  of  deed-in-lieu  of  foreclosure 
is  now  provided  for  in  the  regulations. 
The  Department  will  encourage  the 
prompt  action  by  a  coinsurer  to  acquire 
operational  control  of  a  property  in 
order  to  maintain  a  high  standard  of 
healthcare  operations  for  the  residents. 
The  assignment  of  Lessee  privileges  will 
be  permitted. 

19.  Operating  Deficit  Fund 

f§  252.902(b)). — One  commenter  stated 
that,  in  the  case  of  the  acquisition  or 
refinancing  of  existing  projects  under 
the  nursing  home  program,  the 
coinsuring  lender  should  establish  the 
amount  of  the  initial  operating  deficit,  if 
any,  rather  than  this  amount  being 
established  by  the  Commissioner.  The 
commenter  had  no  objection  to  the 
Commissioner  establishing  criteria  to  be 
used  by  the  coinsuring  lender  in 
reaching  its  determination. 

A  technical  correction  in  the  final  rule 
provides  that  operating  deficit 
calculations  will  be  performed  by  the 
coinsuring  lender. 

20.  Occupancy  Density  Requirements 
for  Soard  and  Care  Homes 

(§  252.201(a)).— In  the  proposed  rule 
public  comment  was  sought  on 
alternative  occupancy  requirements  for 
Board  and  Care  Homes.  Two  options 
were  listed.  Due  to  the  lack  of 
substantive  comments  on  this  issue,  the 
Department  will  continue  to  administer 
its  current  policy  of  providing  for  a 
maximum  of  four  residents  per  bedroom 
and  per  bath,  under  Part  232. 

21.  Numerous  "technical"  revisions 
are  made  in  this  final  rule — many  of 
them  in  response  to  the  public 
comments.  Among  the  more  significant 
revisions  are: 


Section  252.203 
Limitations 


Maximum  Mortgage 


This  section  was  reorganized  to 
conform  in  structure  with  the  other 
coinsurance  programs.  However,  in  the 
final  rule,  the  mortgage  amount,  in 
connection  with  substantial 
rehabilitation,  has  been  changed  to 
conform  with  the  additional  limits  set 
forth  in  Part  232. 


Section  252.301    Processing  and 
Development  Responsibilities 

The  final  rule  adds  an  additional 
provision  making  the  Commissioner 
responsible  for  a  market/submarket 
impact  analysis  of  the  proposed  facility. 
Also,  the  responsibihty  for  the 
intergovernmental  review  process 
pursuant  to  24  CFR  Part  52  has  been 
added  to  this  section. 

Section  252.303    Required  Certificates 

This  section  has  been  modified  to 
reflect  the  requirements  set  forth  in 
section  410  of  the  HCDA  of  1987. 


Section  252.503 
Provisions 


Mortgage  and  Note 


The  requirement  for  the  mortgage  to 
contain  a  covenant  prohibiting  the  use 
of  the  property  for  any  purpose  other 
than  a  residential  care  facility  was 
inadvertently  omitted  in  the  proposed 
rule.  It  appears  in  the  final  rule. 

Section  252.501    Mortgage 
Requirements — Real  Estate 

The  proposed  rule  stated  that  if  the 
mortgage  is  on  real  estate  which  is 
under  lease,  the  lease  must  have  a  term 
of  not  less  than  55  years  from  the 
execution  date  of  the  mortgage. 

The  final  rule  will  extend  that  term  to 
75  years  beyond  the  mortgage  execution 
date.  This  will  conform  this  part  to  Parts 
251  and  255. 

Section  252. 703    Charges  for  Facilities 
and  Services 

The  final  rule  has  been  amended  to 
include  a  prohibition  against  the 
collection  of  an  admission  fee,  founder's 
fee,  life  care  fee  or  any  similar  pajTnent 
by  the  mortgagor  in  exchange  for 
accommodations  or  services  to  a  current 
or  prospective  resident. 

Section  252.705    Distributions  and 
Residual  Receipts 

There  are  no  substantive  changes  to 
this  section  in  the  final  rule  except  to 
add  "public  mortgagor"  where 
appropriate.  However,  the  entire  section 
has  been  reorganized  to  more  clearly 
describe  the  distributions  to  the  various 
mortgagor  types. 

Section  252.907    Payment  of  MIP  by 
Mortgagor  and  Lender 

This  section  was  inadvertently 
omitted  from  the  proposed  rule.  It  has 
been  added  to  the  final  rule  based  on 
language  in  §  255.801. 

Conforming  Amendments  to  Parts  251 
and  255 

In  developing  this  new  Part  252.  we 
discovered  two  technical  flaws  in  the 
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current  coinsurance  regulations  which 
should  be  coirected  in  con)unction  with 
the  publication  of  this  final  rule.  One 
flaw  is  the  inadvertent  omission  of  the 
longstanding  requirement  (found  in  both 
full  insurance  and  coinsurance 
programs)  that  the  lender  annually 
inspect  the  project  and  provide  the 
Commissioner  a  report  on  its  physical 
condition.  (See  §  207.260  Protection  of 
mortage  security,  paragraph  (a).  Annual 
inspection  of  property  by  mortgagee.) 

This  requirement  was  originally 
included  in  the  section  223(f) 
Coinsurance  regulations  at  S  255.216, 
Hazard  insurance  and  physical 
condition.  When  the  Section  221(d] 
Coinsurance  regulations  were  drafted, 
there  was  a  major  restructuring  of  the 
rule,  the  insurance  requirements  were 
folded  into  S  251.503,  Mortgage 
provisions,  and  the  annual  physical 
inspection  requirement  fell  by  the 
wayside.  Subsequently,  when  Part  255 
was  restructured  to  conform  to  Part  251, 
the  inspection  requirement  for  section 
223(f]  coinsurance  disappeared. 
Similarly,  when  Part  252  was  drafted 
following  the  order  and  content  of  Parts 
251  and  255,  the  annual  inspection 
requirement  was  not  included. 

The  final  rule  corrects  this  omission, 
under  the  heading  "Protection  of 
Mortgage  Security",  by  adding  a  new 
section  806  to  each  of  the  Parts  251,  252 
and  255. 

The  final  rule  also  amends  S  252.819, 
as  well  as  the  corresponding  provisions 
of  Parts  251  and  255,  in  order  to  correct 
another  technical  flaw  concerning  the 
computation  of  coinsurance  benefits. 
Section  252.819  of  the  proposed  rule,  as 
well  as  24  CFR  251.819  and  255.819. 
incorporate  by  reference  24  CFR 
207.259(e),  which  describes  the 
characteristics  of  debentures  issued  in 
the  settlement  of  insurance  benefits 
under  the  insurance  programs.  Section 
207.259(e)(l]  and  (6)  states  that 
debentures  shall  be  issued  as  of  the  date 
of  default  and  will  collect  interest  from 
the  date  of  issue.  Inadvertently,  24  CFR 
251.819  and  255.819  did  not  exclude  fi-om 
the  cross-reference  the  date  of  default 
provision.  If  debentures  issued  under  the 
coinsurance  programs  were  likewise 
issued  as  of  the  date  of  default,  the 
mortgagee  would  receive  two 
unintended  windfalls.  First,  the 
mortgagee  would  receive  both  mortgage 
interest  and  debenture  interest  ("double 
interest")  covering  the  same  period  of 
time  with  respect  to  the  principal 
amount  included  in  the  debentures. 
Second,  the  mortgagee  would  earn 
debenture  interest  on  the  mortgage 
interest  ("interest  on  interest")  included 
in  the  face  amount  of  the  debentiu'e.  As 


a  result,  debenture  settlements  would 
have  a  considerably  greater  dollar  value 
to  the  mortgagee  than  cash  settlements. 
These  consequences  would  be 
inconsistent  with  the  basic  principles  of 
HUD'a  multifamily  mortage  insurance 
programs.  HUD  does  not  pay  double 
interest  or  interest  on  interest  in  either 
full  insurance  cash  or  debenture 
settlements.  Moreover,  in  full  insurance 
claims  the  benefits  paid  to  the  lender 
under  a  cash  settlement  are  equivalent 
to  the  benefits  paid  under  a  debenture 
settlement;  it  has  always  been  HUD's 
intent  that  this  parity  be  maintained  in 
the  coinsurance  program.  Finally,  the 
payment  of  double  interest  and  interest 
on  interest  would  violate  the  basic 
statutory  principle  in  section  244(a)(1)  of 
the  National  Housing  Act  that  the 
mortgagee  will  assume  a  fixed 
percentage  of  the  loss  on  the  insured 
mortgage  "in  direct  proportion  to  the 
amount  of  the  coinsurance  *  *  *."  The 
revisions  included  in  this  final  rule 
clarify  the  original  intent  that  in 
debenture  settlements,  as  in  cash 
settlements,  the  mortgage  is  entitled  to 
receive  only  mortage  interest  for  the 
period  from  the  date  of  default  until  the 
date  of  settlement. 

To  allow  double  interest  and  interest 
on  interest  would  create  a  result  that 
was  never  intended  under  the 
coinsurance  program  and  that  would  be 
irrational.  A  court  would  not  enforce  a 
"plain  meaning"  interpretation  of  a 
regulation  which  produced  an 
unreasonable  result.  See  United  Stales 
V.  American  Trucking  Assn.,  310  U.S. 
534,  543  (1940).  This  technical  correction 
to  24  CFR  251.819  and  255.819  will  not 
interfere  with  the  legitimate 
expectations  of  coinsuring  lenders  on 
the  amount  of  HUD's  insiu-ance  claim 
settlement.  The  purpose  of  the  insurance 
is  to  guarantee  to  lenders 
reimbursement  for  HUD's  share  of  the 
loss.  Computation  of  insurance  benefits 
under  24  CFR  251.820-251.822  and 
255.820-251.823  fully  compensates  the 
lenders  for  HUD's  share  of  the  loss.  In 
any  event  there  is  no  basis  for  lenders  to 
expect  that  a  debentiu^  settlement 
should  result  in  a  substantially  greater 
payment  than  a  cash  settlement. 

Procedural  Requirements 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
Undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  stoall  entities.  Experience 
under  HUD  section  232  full  insurance 
has  not^emonstrated  any  substantial 
impact  on  small  entities.  The  new 
coinsurance  program  would  supplement 


and  be  carried  out  in  coordination  with 
this  full  insurance  program. 

This  rule  was  listed  as  item  H-32-86 
[Sequence  Number  949]  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1988 
(53  FR 13854)  under  Executive  Order 
12201  and  the  Regulatory  Flexibility  Act. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410. 

Information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  the  O^ce  of  Management 
and  Budget  for  review  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3504(h)).  The  OMB 
control  numbers,  when  assigned  will  be 
announced  by  separate  pubhcation  in 
the  Federal  Register. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the 
proposed  rule  indicates  that  it  does  not: 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more:  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  in 
domestic  or  export  markets. 

The  catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.129, 
14.173  and  14.176. 

List  of  Subjects 

24  CFR  Part  232 

Fire  prevention.  Health  facilities. 
Mortgage  insurance.  Nursing  homes. 
Intermediate  care  facilities.  Board  and 
care  homes. 

24  CFR  Part  251 

Mortgage  insurance.  Coinsurance  of 
multifamily  mortgages. 

24  CFR  Part  252 

Mortgage  insurance,  Coinsurance  of 
nursing  homes,  intermediate  care 
facilities,  and  board  and  care  homes. 
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24  CFR  Part  255 

Mortgage  insurance,  Coinsurance  for 
multifamily  mortgages. 

Accordingly,  24  CFR  Parts  232,  251 
and  255  are  amended  and  a  new  Part 
252  is  added  to  title  24  of  the  CFR,  as 
follows: 

PART  232— MORTGAGE  INSURANCE 
FOR  NURSING  HOMES, 
INTERMEDIATE  CARE  FACILITIES, 
AND  BOARD  AND  CARE  HOMES 

1.  The  authority  citation  for  24  CFR 
Part  232  is  revised  to  read  as  follows: 

Authority:  Sees  211,  232  and  244.  National 
Housing  Act  (12  U.S.C.  1715b.  1715w,  and 
1715z(9));  sec.  7{d),  Oepartmenl  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

2.  The  table  of  contents  for  24  CFR 
Part  232  is  amended  by  adding  in 
appropriate  sequence  a  new  Subpart  E 
consisting  of  the  following  new  sections: 

Subpart  E— Insurance  of  Mortgages 
Covering  Existing  Projects 

Sec. 

232.901  Mortgages  covering  existing  insured 

projects  are  eligible  for  insurance. 
232  902  Eligible  project. 

232.903  Maximum  mortgage  limitations. 

232.904  Term  of  the  mortgage. 

232.905  Labor  standards  and  prevailing  wage 
requirements. 

232.906  Processing  and  commitment. 

3.  Paragraph  (a)(2)  of  §  232.6  is  revised 
to  read  as  follows: 

§  232^    Required  certificates. 

(a)(1)  *  *  * 

(2)  If  an  appropriate  State  agency 
does  not  exist,  or  if  the  State  agency 
exists  but  is  not  empowered  to  provide  a 
certification  that  there  is  a  need  for  the 
nursing  home  or  intermediate  care 
facility  or  combined  home  and  facility 
as  required  by  paragraph  (a)(l)(i),  the 
lender  shall  not  coinsure  any  mortgage 
under  this  section  unless  the  State  in 
which  the  home  or  facility  or  combined 
home  and  facility  is  located  has 
conducted  or  commissioned  and  paid  for 
the  preparation  of  an  independent  study 
of  market  need  and  feasibility  that  (i)  is 
prepared  in  accordance  with  the 
principles  estabhshed  by  the  American 
Institute  of  Certified  Public  Accountants; 
(ii)  assesses,  on  a  marketwide  basis,  the 
impact  of  the  proposed  home  or  facility 
or  combined  home  and  facility  on,  and 
its  relationship  to,  other  health  care 
facilities  and  services,  the  percentages 
of  excess  beds,  demographic 
projections,  alternative  health  care 
delivery  systems  and  the  reimbursement 
structure  of  the  home,  facility,  or 
combined  home  and  facility;  (iii)  is 
certified  as  acceptable  by  an 
appropriate  State  official,  and  is 


addressed  to  and  acceptable  to  the 
Secretary  in  form  and  substance:  and 
(iv)  in  the  event  the  State  does  not 
prepare  the  study,  is  prepared  by  a 
financial  consultant  who  is  selected  by 
the  State  or  the  applicant  for  insurance 
and  is  approved  by  the  Secretary.  The 
proposed  mortgagor  may  reimburse  the 
State  for  the  cost  of  the  independent 
feasibility  study  required  by  this 
paragraph. 
***** 

4.  24  CFR  Pari  232  is  amended  by 
adding  at  the  end  thereof  a  new  subpart 
E  to  read  as  follows: 

Subpart  E— Insurance  of  Mortgages 
Covering  Existing  Projects 

§  232.901    Mortgages  covering  existing 
insured  protects  are  eligible  for  insurance. 

Notwithstanding  the  generally 
applicable  requirement  that  mortgages 
insured  under  this  part  be  limited  to 
Projects  to  be  constructed  or 
substantially  rehabilitated  after 
commitment  for  insurance,  a  mortgage 
executed  in  connection  with  the 
purchase  or  refinancing  of  an  existing 
Project  covered  by  a  mortgage  insured 
by  the  Commissioner  may  be  insured 
under  this  subpart  pursuant  to  section 
223(f)  of  the  Act.  A  mortgage  insured 
pursuant  to  this  subpart  shall  meet  all 
other  requirements  of  this  pari  except  as 
expressly  modified  by  this  subpart. 

§232.902    Eligibie  protect 

(a)  Existing  Projects  covered  by  a 
mortgage  insured  under  section  232  of 
the  Act  (with  such  repairs  and 
improvements  as  are  determined  by  the 
Commissioner  to  be  necessary)  are 
eligible  for  insurance  under  this  subpart. 
The  Project  must  not  require  substantial 
rehabilitation  as  defined  in  paragraph 
(b)  of  this  section  and  three  years  must 
have  elapsed  from  the  date  of 
completion  of  construction  or 
substantial  rehabilitation  of  the  Project, 
or  from  the  beginning  of  occupancy, 
whichever  is  later,  to  the  date  of 
application  for  insurance.  In  addition, 
the  Project  must  have  attained 
sustaining  occupancy  (occupancy  that 
would  produce  income  sufficient  to  pay 
operating  expenses,  annual  debt  service 
and  reserve  fund  for  replacement 
requirements)  as  determined  by  the 
Commissioner,  before  endorsement  of 
the  Project  for  insurance;  alternatively, 
the  mortgagor  must  provide  an  operating 
deficit  fund  at  the  time  of  endorsement 
for  insurance,  in  an  amount,  and  imder 
an  agreement,  approved  by  the 
Commissioner. 

(b)  "Substantial  rehabilitation" 
consists  of  repairs,  replacements, 
improvements  and  additions: 


(1)  The  cost  of  which  exceeds  the 
greater  of  fifteen  percent  (15%)  of  the 
Project's  value  after  completion  of  all 
repairs,  replacements,  improvements, 
and  additions,  or 

(2)  That  involve  the  replacement  of 
more  than  one  major  building 
component.  For  purposes  of  this 
definition,  the  term  major  building 
component  includes: 

(i)  Roof  structures: 
(ii)  Ceiling,  wall,  or  floor  structures: 
(iii)  Foundations: 
(iv)  Plumbing  systems: 
(v)  Heating  and  air  conditioning 
systems; 
(vi)  Electrical  systems. 

§  232.903    Maximum  mortgage  llmttatioris. 

Notwithstanding  the  maximum 
mortgage  limitations  set  forth  in 
§  232.30,  a  mortgage  within  the  limits  set 
forth  in  this  section  shall  be  eligible  for 
insurance  under  this  subpart. 

(a)  Value  limit.  The  mortgage  shall 
involve  a  principal  obligation  of  not  in 
excess  of  eighty-five  percent  (85%)  of  the 
Commissioners  estimate  of  the  value  of 
the  Project,  including  major  movable 
equipment  to  be  used  in  its  operation 
and  any  repairs  and  improvements.  The 
Commissioner's  estimate  of  value  shall 
result  from  consideration  of: 

(1)  Estimated  market  value  of  the 
Project  by  capitalization, 

(2)  Estimated  market  value  of  the 
Project  by  direct  sales  comparison,  and 

(3)  Total  estimated  replacement  cost 
of  the  Project. 

In  the  event  the  mortgage  is  secured 
by  a  leasehold  estate  rather  than  a  fee 
simple  estate,  the  value  of  the  property 
described  in  the  mortgage  shall  be  the 
value  of  the  leasehold  estate  (as 
determined  by  the  Commissioner)  which 
shall  in  all  cases  be  less  than  the  value 
of  the  property  in  fee  simple. 

(b)  Debt  service  limit.  The  insured 
mortgage  shall  involve  a  principal 
obligation  not  in  excess  of  the  amount 
that  could  be  amortized  by  eighty-five 
percent  (85%)  of  net  projected  Project 
income  available  for  payment  of  debt 
service.  Net  projected  Project  income 
available  for  debt  service  shall  be 
determined  by  reducing  the 
Commissioner's  estimated  gross  income 
for  the  Project  by  a  vacancy  and 
collection  loss  factor  and  by  the  cost  of 
all  estimated  operating  expenses, 
including  deposits  to  the  reserve  for 
replacements  and  taxes. 

(c)  Project  to  be  refinanced — 
additional  limit.  In  addition  to  meeting 
the  requirements  of  paragraphs  (a)  and 
(b)  of  this  section,  if  the  Project  is  to  be 
refinanced  by  the  insured  mortgage  {i.e., 
without  a  change  of  ownership  or  with 
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the  Pro|ect  sold  to  a  purchaser  who  has 
an  identity  of  interest  as  defined  by  the 
Commissioner  with  the  seller  with  the 
purchase  to  be  financed  with  the  insured 
mortgage),  the  maximum  mortgage 
amount  must  not  exceed  the  cost  to 
refmance  the  existing  indebtedness, 
which  will  consist  of  the  following 
items,  the  eligibility  and  amounts  of 
which  must  be  determined  by  the 
Commissioner: 

(1)  The  amount  required  to  pay  off  the 
existing  indebtedness; 

(2]  The  amount  of  the  initial  deposit 
for  the  reserve  fund  for  replacements; 

(3)  Reasonable  and  customary  legal, 
organization,  title,  and  recording 
expenses,  including  mortgagee  fees 
under  §  232.15; 

(4)  The  estimated  repair  costs,  if  any; 

(5)  Architect's  and  engineer's  fees, 
municipal  inspection  fees,  and  any  other 
required  professional  or  inspection  fees. 

(d)  Project  to  be  acquired— additional 
limit.  In  addition  to  meeting  the 
requirements  of  paragraphs  (a)  and  (b) 
of  this  section,  if  the  Project  is  to  be 
acquired  by  the  mortgagor  and  the 
purchase  price  is  to  be  financed  with  the 
insured  mortgage,  the  maximum  amount 
must  not  exceed  eighty-five  percent 
(85%)  of  the  cost  of  acquisitions  as 
determined  by  the  Commissioner.  The 
cost  of  acquisition  shall  consist  of  the 
following  items,  to  the  extent  that  each 
item  (except  for  item  numbered  (1))  is 
paid  by  the  purchaser  separately  from 
the  purchase  price.  The  eligibility  and 
amounts  of  these  items  must  be 
determined  in  accordance  with 
standards  Mtablished  by  the 
Commissioner. 

(1)  Purchase  price  is  indicated  in  the 
purchase  agreement; 

(2)  An  amount  for  the  initial  deposit  to 
the  reserve  fund  for  replacements; 

(3)  Reasonable  and  customary  legal, 
organizational,  title,  and  recording 
expenses,  including  mortgagee  fees 
under  {  232.15; 

(4)  TTie  estimated  repair  cost,  if  any; 

(5)  Architect's  and  engineer's  fees, 
municipal  mspection  fees,  and  any  other 
required  professional  or  inspection  fees. 

§232.904    Tsrm olttw mort9B9S. 

Notwithstanding  the  provisions  of 
S  232.27,  a  mortgage  insured  under  this 
subpart  must  have  a  maturity 
satisfactory  to  the  Commissioner  which 
is  not  less  than  10  years,  nor  more  than 
the  lesser  of  35  years  or  75  percent  of  the 
estimated  remaining  economic  life  of  the 
physical  improvements.  The  term  of  the 
mortgage  will  begin  on  the  first  day  of 
the  second  month  following  the  date  of 
endorsement  of  the  mortgage  for 
insurance. 


§232.905    Labor  standards  and  prevaMng 
waga  raqutramaoto. 

The  provisions  of  §§  232.70-232.74  of 
this  part  shall  not  apply  to  mortgages 
insured  under  commitments  issued  in 
accordance  with  this  subpart. 


§232.900 

Notwithstanding  the  provisions  of 
§§232.5,  232.10  and  232.12  of  this  part,  a 
mortgage  insured  under  this  subpart 
shall  meet  the  following  application's 
commitment,  inspection  and  fee 
requirements. 

(a)  Application.  An  application  for  a 
conditional  or  firm  commitment  for 
insurance  of  a  mortgage  on  a  Project 
shall  be  submitted  by  the  sponsor  and 
an  approved  mortgagee.  Such 
application  shall  be  submitted  to  the 
local  HUD  office  on  an  FHA  approved 
form.  No  application  shall  be  considered 
unless  accompanied  by  the  exhibits 
required  by  the  form.  An  application 
may,  at  the  option  of  the  applicant,  be 
submitted  for  a  firm  commitment 
omitting  the  conditional  commitment 
stage.  An  application  may  be  made  for  a 
commitment  which  provides  for  the 
insurance  of  the  mortgage  upon 
completion  of  the  improvements  or  for  a 
commitment  which  provides,  in 
accordance  with  standards  established 
by  the  Commissioner,  for  the  completing 
of  specified  repairs  and  improvements 
after  endorsement. 

(b)  Application  fee — conditional 
commitment  An  application- 
commitment  fee  of  $2  per  thousand 
dollars  of  the  requested  mortgage 
amount  shall  accompany  an  applicatioB 
for  conditional  commitment. 

(c)  Application  fee— firm  commitment 
An  application  for  firm  conunitment 
shall  be  accompanied  by  an  appUcation- 
commitment  fee  of  $3  per  thousand 
dollars  of  the  requested  mortgage 
amount  to  be  insured  less  the  amount  of 
any  fee  previously  received  for  a 
conditional  conunitment. 

(d)  Inspection  fee.  Where  an 
application  provides  for  the  completion 
of  repairs  and  improvements,  an 
inspection  fee  of  up  to  one  percent  (1%) 
of  the  cost  of  the  repairs  and 
improvements  may  be  charged  by  the 
Commissioner. 

PART  251— COINSURANCE  FOR  THE 
CONSTRUCTION  OR  SUBSTANTIAL 
REHABILITATION  OF  MULTIFAIULY 
HOUSING  PROJECTS 

3.  The  authority  citation  for  24  CFR 
Part  251  continues  to  read  as  follows: 

Authority:  Sees.  211  and  244,  National 
Housing  Act  (12  U  S.C.  IHSb  and  17152(9); 
sec.  7(d],  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 


4.  24  CFR  Part  251  is  amended  by 
adding  a  new  undesignated  center 
heading  and  new  §  251.806  to  read  as 
follows: 

Protection  of  Mortgage  Security 

§251.806    Annual  physical  inapactlon. 

As  long  as  the  mortgage  is  coinsured 
by  the  Commissioner,  the  lender  must 
ascertain  the  general  physical  condition 
of  the  property  at  least  once  in  each 
calendar  year.  The  lender  must  furnish 
the  Commissioner  and  the  mortgagor  a 
copy  of  its  inspection  report,  which  must 
contain  the  lender's  recommendations 
for  any  corrective  actions. 

5.  Section  251.819  is  revised  to  read  as 
follows: 

§251.819    Method  Of  payment 

The  Conunissioner  will  pay  insurance 
benefits  in  cash,  unless  the  lender  files  a 
written  request  for  payment  in 
debentures.  In  the  event  that  the  lender 
requests  debentures,  all  of  the 
provisions  of  24  CFR  207.259(e)  will 
apply,  except  that  the  debentures  will  be 
dated  as  of  the  date  of  settlement  of  the 
claim. 

6.  Title  24  of  die  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  Part  252,  to  read  as  follows: 

PART  252-COmSURANCE  OF 
MORTGAGES  COVERING  NURSING 
HOMES,  INTERMEDIATE  CARE 
FACILITIES,  AND  BOARD  AND  CARE 
HOMES 


Subparti 


Sec 

252.1 

252.2 

252.3 

252.4 


Purpose  and  scope. 

Coinsurance  contract. 

Definitions. 

BfTect  of  amendments. 


Subpart  B — Lander  Requirements 

25^101    Eligible  lender. 

252.102  Review  and  approval  as  coinsuring 
lender. 

252.103  Duration  of  approval. 

252.104  Withdrawal  of  approval. 

252.105  Delegation  of  servicing. 

252.106  Assignment  of  and  participation  in 
coinsured  mortgages. 

252.107  Reinsurance. 

252.108  Pledging  and  other  security 
arrangements. 

252.100    Minimum  principal  loan  amount. 
252.110    Limitations  on  individual  mortgage 
amounts. 

Subpart  C—Pregram  RequhenMnte 

252.201  Eligible  project 

252.202  Eligible  mortgagors. 

2.S2  203  Maximum  mortgage  limitations. 

252.204  Maximum  interest  rate. 

252.205  Term  of  the  mortgage. 
252JS06  Lender's  fees  and  premiums. 
252.207  Coinsurance  of  mortgages  in 

lender's  portfolio. 
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252.208  Nondiscrimination  in  housing  and 
employment. 

252.209  Labor  standards  and  prevailing 
wage  requiremenU. 

Subpart  D    Profiling  and  Conwi>Wiiiwrt 

252.301  Processing  and  development 
responsibilities. 

252.302  Processing  and  commitment. 

252.303  Required  certificates. 

Sobpart  E— Insunmc*  of  Advancas; 
Inauranca  Upon  Comptotion;  Construction 


252.401  Insurance  of  advances  or  insurance 
upon  completion;  Applicability  of 
requirements. 

252.402  Insurance  of  advances. 

252.403  Insurance  upon  completion. 

252.404  Requirements  applicable  to  both 
insurance  of  advances  and  insurance 
upon  completion  cases. 

252.405  Lender  review  of  mortgage  amount 

252.406  Application  of  net  income  received 
before  beginning  of  amortization. 

25Z407    Endorsement  by  Commissioner. 

Subpart  F—Mortgaga  and  Ckwing 
Raqutratnants 

252.501  Mortgage  requirements — real  estate. 

252J02  Title. 

252.503  Mortgage  and  note  provisions. 

252.504  Mortgage  lien  and  other  obligations. 

252.505  Regulatory  agreement. 

252.506  Other  closing  documents. 

Subpart  Q    na<|ulranianta  Ralating  to 
Stnietura  of  Mortgaga  Entity  aitd  Transfara 
VI  uwnararap  im^raai 

252.601    Reqntivments  applicable  to  all 
I      projects. 

Suttparl  H— Program  Raquiremants 
Ratating  to  Proiact  Oparation 

252.701  General 

252.702  Reserve  for  replacements  and 
general  operating  reserve. 

252.703  Charges  for  facihties  and  services. 

252.704  Use  of  pro|ect  funds. 

252.705  Distributions  and  residual  receipts. 

252.706  Project  management 

Subpart  I— Contract  Rights  and  Obligations 
Mortgaga  Inaunnca  Premiunu 

252.801  MIP  in  insurance  of  advances  cases. 

252.802  MIP  in  insurance  upon  completion 
cases. 

252.803  Duration  and  method  of  payment  of 
MIP. 

252.804  Pro  rata  refund  of  annual  MIP. 

252.805  Ute  charges— MIP. 

Protection  of  Mortgage  Security 

252.806  Annual  physical  inspection. 
DeliiiqueHcy  and  Default  Under  the  Mortgage 

252.807  Notice  of  delinquency. 
252.806    Deflnition  of  default 

252.809  Dataofdefavlt 

252.810  Notice  of  default. 

252.811  Financial  relief  to  cure  a  default 

252.812  Reinstatement  of  a  defaulted 
mortgage. 


252.813    Termination  of  coinsurance 
contract. 


252.814  Notice  and  date  of  termination  by 
Commissioner. 

Claim  Procedure  and  Payment  of  Insurance 
Benefits 

252.815  Notice  of  election  to  acquire 
property  and  Hie  a  claim. 

252.816  Acquisition  of  property. 

252.817  Deed  in  lieu  of  foreclosure. 
252.816    Disposition  of  property  and 

application  for  insurance  benefits. 

252.819  Method  of  payment 

252.820  Amount  of  payment. 

252.821  Items  included  in  payment. 

252.822  Items  deducted  from  payment 

252.823  [Reserved] 

Remedies  for  Default  by  a  Lender-Issuer 
Under  the  Government  National  Mortgage 
Association  (GNMA)  Mortgage-BaclcMi 
Securities  Program 

252.824  Indemnification  of  GNMA. 

252.825  Withdrawal  of  lender  approval. 

252.826  HUD  recourse  against  lender-issuer. 

252.827  GNMA  right  to  assignment 

252.828  GNMA  right  to  claim  coinsurance 
benefits  after  lender-issuer's  acquisition 
of  title. 

Subpart  J— Colnauranea  of  Mortgages 
Covaring  Exlating  Profacts 

252.901  Mortgages  covering  existing  insured 
projects  eligible  for  coinsurance. 

252.902  Eligible  project. 

252.903  Maximum  mortgage  limitations. 

252.904  Term  of  the  mortgage. 

252.905  Labor  standards  and  prevailing 
wage  requirements. 

252.906  Processing  and  commitment. 

252.907  Payment  of  MIP  by  Mortgagor  and 
lender. 

Authority.  Sea  7(d).  Department  of  HUD 
Act  (42  U.S.G  3535(d)),  Sec.  211,  National 
Housing  Act  12  U.S.C.  1715(b),  and  Sec.  244, 
National  Housing  Act  12  U.S.C.  1715z(9). 

Subpart  A— Geiteral  Provisions 

§  252.1    Purpoaa  aitd  acopa. 

(a)  Section  307  of  the  Housing  and 
Community  Development  Act  of  1974 
amended  the  National  Housing  Act  (the 
Act)  by  adding  a  new  section  244 
entitled,  "Coinsurance".  Section  244 
authorizes  the  Department  to  insure, 
under  a  Coinsurance  Contract,  any 
Mortgage  othervtrise  eligible  for 
insurance  imder  Title  II  of  the  Act.  The 
Coinsurance  Contract  provides  that  the 
approval  lender 

(1)  Assume  a  percentage  of  any  loss, 
and 

(2)  Carry  out  (subject  to  monitoring) 
underwriting,  commitment,  loan 
servicing,  management  oversight, 
property  disposition  and  other  functions 
that  the  Federal  Housing  Commissioner 
(Commissioner]  approves. 

(b)  HUD  expects  that  the  sharing  of 
risk  and  the  assumption  by  the  lender  of 
major  processing  functions  imder 
Coinsurance  will  reduce  processing  time 
and  HUD  staff  burden,  and  increase 


lender  involvement  in  all  phases  of  the 
HUD  mortgage  insurance  process. 

[c]  This  part  provides  for  the 
Coinsurance  of  Mortgages  under  section 
232  of  the  Act,  which  covers  nursing 
homes,  intermediate  care  facilities  and 
board  and  care  homes.  With  the 
exception  of  mortgages  coinsured  under 
Subpart  J  of  this  part.  Projects  covered 
by  a  coinsurance  mortgage  under  this 
part  must  be  newly  constructed  or 
substantially  rehabilitated. 

(d)  No  full  insurance  authorized  under 
any  provision  of  the  Act  will  be 
withdravsrn.  denied,  or  delayed  because 
of  the  availability  of  Coinsurance  under 
this  part. 

(e](l]  If  the  Commissioner  determines 
that  Coinsurance  under  this  part  is 
having  an  adverse  effect  on  the 
availability  of  Mortgage  credit  to  older 
and  declining  neighborhoods,  the 
Commissioner  will  discontinue  the 
program  after  due  notice.  In  such  a  case, 
no  further  Coinsurance  applications  will 
be  accepted  nor  will  any  further 
commitments  under  the  program  be 
authorized. 

(2)  If  the  Commissioner  determines 
that  coinsurance  under  this  part  is 
disrupting  (or  will  disrupt)  the  market 
for  projects  under  this  part  and  related 
facilities  or  mortgage  markets,  or  is 
adversely  impacting  (or  will  adversely 
impact)  other  federally  insured  projects 
in  a  market  area,  the  Commissioner  will 
modify,  suspend,  or  discontinue 
coinsurance  activities  in  such  area  after 
due  notice. 

(f)  Neither  the  Coinsuring  lender  nor 
the  Mortgagor  shall  have  any  vested  or 
other  right  in  the  General  Insurance 
Fund. 

§  252.2    Coinsurance  contract 

The  Contract  of  Coinsurance  is  the 
agreement  between  the  lender  and  the 
Commissioner  to  coinsure  a  Mortgage 
under  this  part.  It  is  evidenced  by  an 
endorsement  on  the  Mortgage  note  by 
the  Commissioner,  or  by  the 
Commissioner's  authorized 
Departmental  representative,  and 
includes  the  terms,  conditions  and 
provisions  of  this  part. 

§  252.3    Daflnttlons. 

(a)  "Act"  means  the  National  Housing 
Act,  as  amended. 

(b)  "Board  and  Care  Home"  means  a 
proprietary  residential  facility,  or  a 
residential  facility  owned  by  a  private 
nonprofit  corporation  or  association, 
providing  room,  board  and  continuous 
protective  oversight,  which  facility  is 
regulated  by  a  State  in  accordance  with 
section  1616(e)  of  the  Social  Security 
Act.  Said  facility  will  be  located  in  a 
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State  that,  at  the  time  an  apphcation  is 
made  for  coinsurance  under  this  part, 
has  demonstrated  to  the  coinsuring 
lender  that  it  is  in  compliance  with  the 
provisions  of  section  1616(e). 
Continuous  protective  oversight 
involves  a  range  of  activities  or  services, 
which  services  might  include  such 
services  for  relatively  independent 
occupants  as  awareness  on  the  part  of 
management  and  staff  of  an  occupant's 
condition  and  whereabouts  and  the 
ability  to  intervene  in  the  event  of  crisis, 
or  for  relatively  dependent  occupants, 
such  services  as  supervision  of  nutrition 
or  medication,  assistance  as  necessary 
with  activities  of  daily  living,  such  as 
bathing,  dressing,  shopping,  or  eating,  or 
a  twenty-four  hour  responsibility  for  the 
welfare  of  the  occupant.  Continuous 
protective  oversight  is  not  limited  to  the 
above  activities,  nor  must  it  include  the 
examples  given. 

(c)  "Coinsured  mortgage"  means  a 
Mortgage  concerning  which  the  risk  of 
loss  is  shared  by  the  lender  and  the 
Commissioner.  The  coinsurance  is 
evidenced  by  an  endorsement  of  the 
mortgage  note  by  the  Commissioner  or 
by  the  Commissioner's  authorized 
representative. 

(d)  "Distribution"  means  the 
withdrawal  of  any  cash  or  asset  of  the 
Project,  excluding  outlays  for: 

(1)  Any  payment  due  under  the 
Mortgage  or  regulatory  agreement. 

(2)  Reasonable  expenses  necessary 
for  proper  operation  and  maintenance  of 
the  Project;  and 

(3)  Repayment  of  advances  from  the 
owner,  when  such  repayments  are 
authorized  by  the  Commissioner. 

(e)  "Firm  commitment"  means  the 
commitment  from  the  lender  to  the 
Mortgagor  that  contains  fmal 
determinations  by  the  lender  of  the 
maximimi  insurable  Mortgage,  which 
determination  is  based  upon  complete 
working  drawings,  specifications  and 
cost  estimates,  and  is  prepared  in  a 
manner  specified  by  the  Commissioner. 
The  Firm  Commitment  may  not  be 
issued  for  longer  than  sixty  days,  by 
which  time  the  Project  must  be  initially 
endorsed  for  insurance  of  advances 
cases,  or  construction  started  for 
insurance  upon  completion  cases.  The 
Firm  Commitment  may  be  extended  by 
the  lender  as  provided  in  S  252.4. 

(f)  "Intermediate  Care  Facility"  means 
a  proprietary  facility  or  a  facility  of  a 
private  nonprofit  corporation  or 
association  licensed  or  regulated  by  the 
State,  or  if  there  is  no  State  law 
providing  for  such  licensing  and 
regulation,  then  by  the  municipality  or 
other  political  subdivision  in  which  the 
facility  is  located.  The  facility  will 
provide  for  the  accommodation  of 


persons  who,  because  of  incapacitating 
infirmities,  require  minimum  but 
continuous  care  but  are  not  in  need  of 
continuous  medical  or  nursing  services. 

(g]  "Mortgage"  means  a  first  lien  on 
real  estate  and  other  property  commonly 
given  to  secure  either  advances  on  real 
estate  or  the  unpaid  balance  of  the 
purchase  price  of  real  estate  under  the 
laws  of  the  jurisdiction  in  which  the  real 
estate  is  located.  "Mortgage"  includes 
any  credit  in8trument(s]  secured  by  the 
real  estate. 

(h)  "Mortgage  Insurance  Premium" 
(MIP)  means  the  mortgage  insurance 
premium  collected  under  S  §  252.801  and 
252.802  of  this  part. 

(i)  "Mortgagor"  means  the  original 
borrower  under  a  Mortgage  and  its 
successors,  and  any  assigns  approved 
by  the  Commissioner. 

(j)  "Nonprofit  mortgagor"  means  an 
entity  that  is  organized  for  reasons  other 
than  financial  gain  and  that  the  lender 
finds  is  not  controlled  or  directed  by 
persons  or  firms  seeking  to  derive 
financial  gain  from  it.  The  operation  of  a 
Nonprofit  Mortgagor  must  be  regulated 
under  Federal  or  State  law,  and  by  the 
lender  by  means  of  a  regulatory 
agreement. 

(k)  "Nursing  Home"  means  a  public 
facility,  proprietary  facility  or  a  facility 
of  a  private  nonprofit  corporation  or 
association,  licensed  or  regulated  by  the 
State  (or  if  there  is  no  State  law 
providing  for  such  licensing  and 
regulation  by  the  State,  by  the 
municipality  or  other  political 
subdivision  in  which  the  facility  is 
located)  for  the  accommodation  of 
convalescents  or  other  persons  who  are 
not  acutely  ill  and  not  in  need  of 
hospital  care  but  who  require  skilled 
nursing  care  and  related  medical 
services.  In  all  such  facilities  the  nursing 
care  and  medical  services  must  be 
prescribed  by,  or  under  general  direction 
of,  persons  licensed  to  provide  such  care 
or  services  in  accordance  with  the  laws 
of  the  State  where  the  facility  is  located. 

(1)  "Project"  means  a  Nursing  Home, 
Intermediate  Care  Facility  or  Board  and 
Care  Home,  or  any  combination  of 
Nursing  Home,  Intermediate  Care 
Facility,  or  Board  and  Care  Home 
approved  by  the  lender  under  provisions 
of  this  subpart.  A  Project  includes  the 
land  on  which  it  is  situated  and,  subject 
to  standards  established  by  the 
Conmiissioner,  a  Project  may  include: 

(1)  Such  additional  facilities  as  may 
be  authorized  by  the  lender  for  the 
nonresident  care  of  elderly  individuals 
and  others  who  are  able  to  live 
independently  but  who  require  care 
during  the  day  and 

(2)  Such  major  movable  equipment  as 
may  be  authorized  by  the  lender  as 


necessary  for  the  operation  of  the 
Project. 

(m)  "Proprietary  mortgagor"  means  an 
owner  that  is  profit  motivated,  and  may 
be  a  corporation,  partnership,  trust, 
individual,  or  any  other  qualified  legal 
entity. 

(n)  "Public  Mortgagor"  means  a 
Federal  or  State  instrumentality,  a 
municipal  corporate  instrumentality  of 
one  or  more  states,  or  a  redevelopment 
or  housing  corporation  formed  under 
and  restricted  by  Federal  or  State  laws 
or  regulations  of  a  State  banking  or 
insurance  department  as  to  charges, 
capital  structure,  rate  of  return,  or 
methods  of  operation. 

(0)  "Residual  Receipts"  means  all 
surplus  cash  of  projects  owned  by 
nonprofit  or  public  mortgagors. 

(p)  "State"  includes  the  several  States. 
Puerto  Rico,  the  District  of  Columbia. 
Guam,  the  Trust  Territory  of  the  Pacific 
Islands,  American  Samoa,  and  the 
Virgin  Islands. 

(q)  "Substantial  rehabilitation" 
consists  of  repairs,  replacements,  and 
improvements  and  additions: 

(1)  The  cost  of  which  exceeds  fifteen 
percent  (15%)  of  the  Project's  value  after 
completion  of  all  repairs,  replacements, 
improvements,  and  additions,  or 

(2)  That  involve  the  replacement  of 
more  than  one  major  building 
component.  For  purposes  of  this 
definition,  the  term  major  building 
component  includes: 

(i)  Roof  structures; 

(ii)  Ceiling,  wall,  or  floor  structures; 

(iii)  Foundations; 

(iv)  Plumbing  systems; 

(v)  Heating  and  air  conditioning 
systems; 

(vi)  Electrical  systems. 

(r)  "Sound  capital  resources"  means 
the  excess  of  the  coinsuring  lender's 
assets  (minus  any  valuation  allowances) 
over  its  liabilities  (generally  referred  to 
as  its  net  worth),  plus  allowed  letters  of 
credit.  Net  worth  includes  paid-in 
capital  stock,  surplus  reserves, 
undistributed  earnings  and  any  other 
unencumbered  resources  of  the 
coinsuring  lender.  Sound  capital 
resources  may  include  (up  to  the  limit 
specified  in  S  252.1G2(b)(2))  an 
unconditional  and  irrevocable  firm  letter 
of  credit  from  a  supervised  financial 
institution  with  assets  of  not  less  than 
$100,000,000.  For  purposes  of 
determining  sound  capital  resources,  an 
account  established  to  cover 
coinsurance  obligations  under  this  part 
that  is  treated  as  a  liability  in  the 
lender's  balance  sheets  may  be  deemed 
a  capital  item  rather  than  a  liability. 

(s)  "Surplus  cash"  means  any 
unrestricted  cash  remaining  after 
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(1)  The  payment  of: 

[i]  All  sums  due  or  currently  required 
to  be  paid  under  the  terms  of  the 
Mortgage  coinsured  by  the 
Commissioner, 

(ii)  All  amounts  required  to  be 
deposited  in  any  replacement  or 
operating  reserve;  and 

(iii)  All  other  obligations  of  the 
Project,  unless  funds  for  payment  are  set 
aside  or  deferral  of  payment  has  been 
approved  by  the  lender;  and 

(2)  The  segregation  and  recording  of 
an  amount  equal  to: 

(i]  The  aggregate  of  any  special  funds 
required  to  be  maintained  by  the 
Project;  and 

(ii)  The  Project's  total  liability  for 
patient  or  resident  security  deposits. 
In  computing  Surplus  Cash,  the 
Mortgagor  must  follow  any 
administrative  requirements  prescribed 
by  the  Commissioner. 

S  252.4    Effect  of  amendments. 

The  Commissioner  may  amend  the 
regulations  in  this  part  from  time  to 
time.  Amendments  will  not  adversely 
affect  the  interests  of  a  lender  under  a 
Contract  of  Coinsurance  on  any 
Mortgage  already  coinsured  or  on  any 
Mortgage  to  be  coinsured  on  which  the 
lender  has  already  issued  a  Hrm 
commitment  to  insure,  provided  the 
Mortgage  is  initially  endorsed 
(insurance  of  advances]  or  construction 
starts  (insurance  upon  completion] 
within  60  days  after  issuance  of  the  Firm 
Commitment.  The  60  days  will  run  from 
the  date  of  the  original  issuance  of  the 
Firm  Commitment  or  from  the  date  of 
any  amendment,  reissuance,  or 
extension  of  a  commitment  that 
occurred  before  the  effective  date  of  the 
amendment  of  the  regulation. 

Subpart  B — Lender  Requirements 

1252.101    Ellgn>le  lender. 

The  Commissioner  may  approve  as  a 
coinsuring  lender  any  lender  that  (a)  is 
currently  a  HUD-approved  multifamily 
lender  under  24  CFR  203.1  through  203.4. 
203.6  or  203.7(c];  and  (b)  meets  the 
requirements  of  §  252.102.  A  lender 
approved  as  a  coinsuring  lender  under 
the  provisions  of  24  CFR  Part  255  may 
be  approved  for  coinsurance  for  the 
purchase  or  refmancing  of  Nursing 
Homes,  Intermediate  Care  Facilities  or 
Board  and  Care  Homes  only  if  the 
lender  has  also  been  approved  as  a 
coinsuring  lender  under  provisions  of 
this  part. 

{  252.102    Review  and  approval  as 
coinsuring  lender. 

The  Commissioner  will  review  an 
applicant  lender's  technical  staff  and 


procedures  before  granting  approval  as 
a  coinsuring  lender  under  this  part.  This 
review,  which  may  include  an  on-site 
review  of  the  lender's  operations,  will 
establish  the  adequacy  of  technical 
staff,  processing  procedures, 
development  and  management 
oversight,  mortgage  servicing,  and  any 
disposition  functions. 

(a)  A  fee  of  $5,000  is  charged  for  each 
application  for  approval  as  a  coinsuring 
lender.  This  fee  will  not  be  refunded 
once  the  application  has  been 
determined  acceptable  for  initial  review. 

(b)  An  applicant  lender  must  submit: 
(1)  A  vtrritten  opinion  of  its  counsel 

that  it  has  the  necessary  powers  to 
participate  in  the  coinsurance  program 
under  this  part. 

(2]  Evidence  acceptable  to  the 
Commissioner  of  Sound  Capital 
Resources  of  not  less  than  $1,500,000,  in 
liquid  funds.  Up  to  $500,000  of  the  Sound 
Capital  Resources  may  be  met  by  an 
unconditional  and  irrevocable  firm  letter 
of  credit.  The  lender  must  agree  that,  for 
the  period  of  the  coinsurance,  it  will 
maintain  the  basic  Sound  Capital 
Resources  requirement. 

(3]  A  statement  agreeing  to  establish 
and  maintain  on  its  books  as  a  portion 
of  its  Soimd  Capital  Resources  a 
designated  and  dedicated  account  in 
liquid  assets  which  could  only  be  used 
for  the  purpose  of  meeting  the  lender's 
coinsurance  obligations  as  defined  in 
the  Commissioner's  administrative 
requirements.  The  dedicated  accoimt 
within  the  lender's  liquid  Sound  Capital 
Resources  must  be  estabUshed  initially 
in  an  amount  not  less  than  $500,000. 
Thereafter,  the  lender  must  deposit  and 
maintain  the  following  additional  assets 
in  the  dedicated  account: 

(i)  A  deposit  at  the  time  of  each  loan 
closing,  in  accordance  with  the 
following  schedule: 

(A)  $1  for  each  $150  of  principal 
indebtedness  on  mortgages  it  coinsures 
under  this  part,  until  the  dedicated 
accoimt  reaches  $3  million;  and 

(B)  $1  per  $300  thereafter. 

(ii]  An  amount  equivalent  to  four 
years  of  the  lender's  share  of  the  annual 
mortgage  insurance  premium  for  each 
project  to  be  deposited  at  the  time  of 
each  loan  closing  or  in  increments 
within  four  years  of  closing. 

The  Commissioner  may  provide  by 
Notice  pubhshed  in  the  Federal  Register 
program-wide  standards  for  reduced 
deposits  to  the  dedicated  account  based 
on  program  and  lender  actuarial 
experience. 

(4]  Evidence  acceptable  to  the 
Commissioner  that: 

(i]  The  lender  has  the  operating 
procedures,  internal  management 
controls,  and  technical  staff  necessary 


to  discharge  full  Mortgage  underwriting, 
oversight,  servicing,  management, 
property  repair  and  disposition,  and 
other  functions.  It  must  employ 
adequate  staff  to  monitor  contract  work 
and  make  final  underwriting 
conclusions. 

(ii)  The  lender  has  staff  in  its  own 
employ  who  are  experienced  in  the 
development  and  operation/ 
management  of  Nursing  Homes. 
Intermediate  Care  Facilities  and  Board 
and  Care  Homes  and  can  analyze  and 
evaluate  various  technical  factors  such 
as: 

(A)  The  certificates  required  under  the 
provisions  of  §  252.303  of  this  part, 

(B)  Reimbursement  schedules  for 
Nursing  Homes,  Intermediate  Care 
Facilities  and  Board  and  Care  Homes 
under  Federal  or  State  funded  programs 
and  other  third  party  payors,  and 

(C)  Market  analyses,  operational 
reviews,  etc.,  for  arriving  at  overall 
feasibility  determinations. 

(5)  A  statement  agreeing  to  notify 
HUD  of  any  changes  in  its  operating 
procedures  and  principal  staff  and  to 
make  no  changes  that  are  inconsistent 
with  this  part. 

(6)  The  lender's  most  recent  detailed 
audit  report  of  its  financial  records, 
supplemented  as  the  Commissioner  may 
require.  The  audit  must  be  made  by  an 
independent  certified  public  accountant 
or  independent  public  accountant 
licensed  by  a  regulatory  authority  of  a 
State  or  other  political  subdivision  on  or 
before  December  31, 1970. 

(7)  A  statement  agreeiiig  to  file 
periodic  certifications  on  lender 
financial  condition  and  annual  audits 
similar  to  those  described  in  paragraph 
(a)(6)  of  this  section,  and  monthly 
reports  on  its  processing  and 
commitment  activities,  coinsured  loan 
portfolio  and  loan  servicing  activities. 
The  certifications,  annual  audits  and 
reports  must  be  prepared  in  formats 
acceptable  to  the  Commissioner  and 
submitted  within  the  time  limits 
established  by  the  Commissioner. 

(8)  A  statement  agreeing  to  auditing 
by  the  Commissioner,  the  HUD 
Inspector  General,  and  the  Comptroller 
General  of  the  United  States  with 
respect  to  its  activities  under  this  part. 
For  this  purpose,  the  Conmiissioner,  the 
HUD  Inspector  General,  the  Comptroller 
General  and  their  authorized  agents 
shall  have  access  to  the  financial 
records  of  the  lender. 

(9)  A  statement  agreeing  to  comply 
with  the  provisions  of  Title  VIII  of  the 
Civil  Rights  Act  of  1968  as  amended,  the 
Equal  Credit  Opportunity  Act,  Executive 
Order  11063  as  amended,  and  other 
Federal  laws  and  regulations  issued 
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under  these  authorities  with  respect  to 
the  lending,  investing  of  funds  in 
mortgages,  or  the  lender's  activities  as  a 
coinsuring  lender  under  this  part. 

(10)  A  statement  agreeing  to  retain  all 
its  legal  obligations  under  this  part,  if  it 
delegates  servicing  functions,  as 
provided  in  f  252.105. 

(11)  A  statement  agreeing  to  abide  by 
all  applicable  requirements  issued  by 
the  Commissioner  for  performing  the 
lender's  functions  under  this  part 

(12)  A  statement  agreeing  to  notify 
HUD  immediately  whenever  the  lender's 
Sound  Capital  Resources  fall  below  the 
level  required  by  paragraph  (b)(2)  of  this 
section.  In  addition,  the  lender  must 
agree  that  it  will  request  and  receive 
approval  from  HUD  before 
implementing  any  voluntary  transfer  or 
series  of  transfers  of  the  lender's  assets 
which  would  cause  the  lender's  Sound 
Capital  Resources  to  fall  below  the 
required  level  Finally,  the  lender  must 
agree  that  if  such  transfer  does  take 
place  without  prior  HUD  approval,  the 
remaining  assets  of  the  lender  and  any 
assets  disbursed  without  such  approval 
will  be  deemed  to  be  held  in  trust  for  the 
benefit  of  HUD,  and  consequently,  HUD 
would  have  a  cause  of  action  against 
any  of  the  original  principals  of  the 
lender  or  any  other  party  for  any 
transfer  not  made  in  accordance  with 
these  requirements. 

(13)  A  statement  agreeing  to  file  at 
each  loan  closing  a  certification  with 
supporting  doaunentation  that  an 
addition  has  been  made  to  the  lender's 
dedicated  account  for  coinsurance 
obligations. 

1282.103    Duration  olapprewiL 

Initial  approval  as  a  coinsuring  lender 
will  continue  in  force  until  one  of  the 
following  occurs: 

(a)  Expiration  of  the  Secretary's 
authority  to  coinsure  under  this  part.  A 
temporary  lapse  in  this  authority  will 
not  terminate  the  lender's  approved 
coinsurer  status  or  affect  outstanding 
Hrm  commitments  or  coinsurance  in 
force.  However,  lenders  are  responsible 
for  suspending  issuance,  extension,  or 
reopening  of  commitments  during  these 
periods. 

(b)  Suspension  or  withdrawal  of 
approval  under  i  252.104. 


I2S2.104    WNhdrwMlofi 

(a)  Approval  as  a  coinsuring  lender 
under  this  part  may  be  withdrawn  or 
suspended  for  any  of  the  following 
causes: 

(1)  Failure  to  maintain  satisfactory 
Sound  Capital  Resources  and/or 
dedicated  account  for  coinsurance 
obligations  balances: 


(2)  Failure  to  operate  the  program  in  a 
prudent  manner  or  to  discharge  its 
responsibilities  under  any  regulatory 
agreement,  coinsurance  contract,  or 
administrative  procedures  including 
handbooks  and  other  issuances 
published  by  the  Commissioner  under 
this  part 

(3)  Payment  or  receipt  by  the  lender, 
in  any  insurance  transaction,  of  any  fee, 
kickback,  or  other  consideration, 
directly  or  indirecUy,  to  or  from  any 
person  who  has  received  any 
consideration  from  another  person  for 
services  related  to  the  transaction: 
however,  compensation  may  be  paid  for 
the  actual  performance  of  services 
approved  by  the  Commissioner 

(4)  Submission  of  a  false,  fraudulent 
or  incomplete  report  to  HUD  or  the 
incurring  of  any  indebtedness  to  HUD 
for  which  no  satisfactory  repayment 
plan  or  agreement  is  in  effect: 

(5)  Failure  to  pay  any  amount  owed  to 
a  holder  of  securities  guaranteed  by  the 
Government  National  Mortgage 
Association  (GNMA)  and  iMcked  by  a 
coinsured  loan: 

(6)  Assigning  a  Coinsured  Mortgage  to 
an  entity  that  is  not  a  HUD-approved 
coinsuring  lender 

(7)  Other  reasons  the  Commissioner 
determines  to  be  fiutified  in  accordance 
with  Part  24  of  this  title  or  by  action  of 
the  Mortgagee  Review  Board  In 
accordance  with  Part  25  of  this  title. 

(8)  Failure  to  comply  with  the 
provisions  of  Executive  Order  11063  as 
amended  the  Equal  Credit  Opporttmity 
Act  Title  Vm  of  Uie  Civil  Righto  Act  of 
1968.  as  amended,  and  regulations 
issued  under  these  authorities  with 
respect  to  the  lending,  investing  of  funds 
in  mortgages,  or  the  lender's  activities 
as  a  coinsuring  lender  under  this  part. 

(b)  HUD  may  place  a  coinsuring 
lender  on  probation  for  a  specified 
period  of  time  for  the  purpose  of 
evaluating  the  lender's  compUance  with 
the  requiremenU  of  the  coinsurance 
program.  During  the  probation  period 
the  lender  may  continue  to  issue 
commitmento  for  insurance,  subfect  to 
conditions  required  by  HUD.  Such 
conditions  may  include,  but  are  not 
limited  to.  submission  of  the  processing 
to  HUD  for  ito  approval  before  issuance 
of  the  commitment  increased 
requiremento  for  the  dedicated  account 
for  coinsurance  obligations,  and 
additional  financial  reports. 

(c)  Coinsuring  lenders  will  be  notified 
in  writing  by  the  Commissioner,  or 
designee,  when  a  probation,  suspension 
or  withdrawal  action  is  taken.  The 
notice  will  specifically  state  the  cause, 
effect,  and  duration  of  the  action. 
Lenders  must  comply  with  the 
conditions  of  the  notice  immediately. 


but  may  request  an  informal  hearing  on 
the  action  «vithin  10  working  days  of 
receipt  of  the  notice.  The  hearing  shall 
be  held  by  the  Commissioner  or 
designee.  The  lender  shall  be  given  the 
opportunity  to  be  heard  within  10  days 
of  receipt  of  the  request  and  may  be 
represented  by  counsel.  The 
Commissioner  or  designee  will  notify 
the  lender  in  writing  of  the  resulto  of  the 
hearing  within  10  working  days  of  the 
hearing  and  receipt  of  any  materials.  A 
decision  to  withdraw,  suspend,  or 
continue  probation  foUowring  a  hearing 
constitutes  final  agency  action. 

(d)  Probation,  withdrawal  or 
suspension  of  approval  as  a  coinsuring 
lender  will  not  affect  any  coinsurance  or 
commitmento  in  effect  at  the  time  of  the 
probation,  withdrawal  or  suspension  of 
approval. 

(e)  Serious  misconduct  or 
noncompliance  with  the  requirements  of 
the  coinsurance  program  may  also  result 
in  action  against  coinsuring  lenders  in 
accordance  with  Part  24  of  this  tiUe  or 
by  action  of  the  Mortgagee  Review 
Board  in  accordance  with  Part  25  of  this 
tide. 

§252.106   Dalasaaeiiefeervlelno. 

(a)  The  lender  must  directly  service  all 
coinsured  loans  included  in  GNMA 
securities  pools.  In  all  other  instances, 
the  lender  may  choose  to  service  its 
coinsured  loans  or  arrange  for  another 
entity  to  service  the  Mortgages, 
provided  the  contract  servicer  is  a  HUD- 
approved  lender  under  If  203.1  through 
203.6.  or  i  203.7(c)  of  this  chapter,  and 
the  coinsuring  lender  retains  ito 
obligations  under  this  part. 

(b)  The  lender  must  inform  HUD  of 
any  delegation  of  servicing  on  a  form 
prescribed  by  the  Commissioner. 

(c)  If  HUD  considers  the  servicer's 
performance  to  be  unsatisfactory,  HUD 
may  require  the  lender  to  cancel  the 
servicing  agreement  after  giving  the 
lender  a  SOhday  written  notice. 


I2S2.106 

ln( 


of 


(a)  AMsignment  of  coinsured  mortgage. 
(1)  A  lender  may  assign  a  Coinsured 
Mortgage  to  another  lender  if  the 
following  requirements  are  satisfied: 

(i)  The  assignee  is  a  HUD-approved 
coinsuring  lender 

(ii)  The  lender  shows  good  cause  for 
the  assignment 

(iii)  The  Commissioner  finds  that  the 
assignment  is  for  good  cause  and  that 
there  will  be  no  disadvantage  to  HUD: 
and 

(iv)  The  Conunissioner  gives  prior 
written  approval  for  the  assigiunent  and 
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any  risk  allocation  between  the  assignor 
and  assignee. 

(2)  The  lender  must  inform  HUD 
promptly  following  the  assignment  of 
any  coinsured  mortgage.  The  lender  will 
not  be  relieved  of  its  obligation  to  pay 
Mortgage  Insurance  Premiums  until 
HUD  has  received  this  notice. 

(b)  Transfer  of  partial  interest  under 
participation  agreement  A  partial 
interest  in  a  coinsured  mortgage  or  pool 
of  coinsured  mortgages  may  be 
transferred  under  a  participation 
agreement  or  arrangement  (such  as  a 
declaration  of  trust  or  the  issuance  of 
pass-through  certificates)  without 
obtaining  the  approval  of  the 
Commissioner,  if  the  following 
conditions  are  met: 

(1)  Legal  title  to  the  coinsured 
mortgage  or  mortgages  shall  be  held  by 
an  approved  coiiuuring  lender,  which 
shall  for  purposes  of  this  paragraph  (b), 
be  referred  to  as  the  principal  lender, 

(2)  The  participation  agreement, 
declaration  of  trust  or  other  instrument 
under  which  the  partial  interest  is 
transferred  shall  provide  that 

(i)  The  principal  lender  shall  remain 
the  lender  of  record  under  the  contract 
of  coinsurance; 

(ii)  The  Commissioner  shall  have  no 
obligation  to  recognize  or  do  business 
with  anyone  other  than  the  principal 
lender  with  respect  to  the  rights, 
benefits  and  obligations  of  the  lender 
under  the  contract  of  coinsurance;  and 

(iii)  The  mortgagor  shall  have  no 
obligation  to  reco^iize  or  do  business 
wfith  anyone  other  than  the  principal 
lender  or  its  servicing  agents  with 
respect  to  the  rights,  benefits  and 
obligations  of  the  mortgagor  or  the 
lender  under  the  coinsured  mortgage; 
and 

(3)  The  participation  agreement, 
declaration  of  trust  or  other  instrument 
under  which  the  interest  is  transferred 
shall  disclose: 

(i)  That  the  principal  lender  has 
assumed  a  stated  percentage  of  the  risk 
of  loss  under  the  coinsured  mortgage  or 
mortgages; 

(ii)  Whether  the  transfer  of  the  partial 
interest  will  shift  any  portion  of  the  risk 
of  loss  to  the  holder  of  the  partial 
interest;  and 

(iii)  That  no  insurance  fund 
administered  by  HUD  will  pay  benefits 
to  protect  against  any  risk  of  loss 
assumed  by  the  principal  lender  and 
transferred  to  the  holder  of  the  partial 
interest 

(c)  Government  National  Mortgage 
Association  requirements.  (1)  If  the 
coiiuured  mortgage  is  used  to  back 
securities  guaranteed  by  the 
Government  National  Mortgage 
Association  (GNMA),  GNMA  approval 


is  required  for  the  assignment  of  the 
pooled  mortgage. 

(2)  When  a  coinsured  mortgage  is  to 
be  in  a  GNMA  mortgage  pool  backing 
one  or  more  GNMA  Project  Loan 
Certificates,  the  lender-issuer  and  the 
holder  of  a  partial  interest  under 
paragraph  (b)  of  this  section  must  certify 
that  the  interest  shall  terminate  as  of  the 
release  (delivery]  of  the  Project  Loan 
Certificates.  No  partial  interest  may 
exist  in  mortgages  backing  GNMA 
Construction  Loan  Certificates  or 
GNMA  Project  Loan  Certificates. 

S  252.107    Rehnuranc*. 

(a)  The  lender  may  reinsure  its 
potential  loss  with  respect  to  a 
particular  Project.  Reinsurance  may  be 
obtained  for 

(1)  Up  to  and  including  SO  percent  of 
its  risk; 

(2)  Above  50  percent;  or 

(3)  That  percentage  of  its  risk  that 
equals  the  maximum  amount  the 
reinsurer  is  authorized  by  State  law  to 
reinsiue. 

(b)  The  effect  of  reinsurance  on  the 
insurance  benefits  payable  by  the 
Commissioner  is  governed  by  §  252.820. 

(c)  Any  reinsivance  policy  must  name 
the  Commissioner  as  contingent 
beneficiary  where  default  by  the  lender 
compels  the  Commissioner  under 

i  252.824  to  reimburse  the  Government 
National  Mortgage  Association  for  the 
amount  that  the  GNMA  had  to  pay 
securities  holders  as  a  result  of  the 
lender's  default  in  payment,  subject  to 
the  ceilings  provided  in  S  252.824. 

f  2S2.1M    Pledging  and  other  aecurtty 


A  lender  may  pledge  the  beneficial 
interests  in  a  Coinsured  Mortgage  as 
security  under  the  terms  of  a 
reinsurance  contract  trust  indenture, 
third  party  guarantee  agreement,  or 
similar  financing  arrangement  directly 
related  to  the  coinsurance  transaction, 
subject  to  the  following  conditions: 

(a)  The  lender  must  retain  legal  title  to 
the  note  and  the  Mortgage,  subject  to  the 
security  interest  created,  unless  the  title 
is  otherwise  transferred  in  accordance 
with  I  2S2.106.  Legal  title  to  the  note  and 
Mortgage  may  not  at  any  time,  be  held 
by  other  than  a  coinsuring  lender 
approved  by  the  Commissioner. 

(b)  The  Commissioner  will  have  no 
obligation  to  recognize  or  deal  with 
anyone  other  than  the  coinsuring  lende^ 
of  record  or  any  successor  to  the 
lender's  tide  to  the  Mortgage  and 
mortgage  note  with  respect  to  the  rights, 
benefits,  and  obligations  of  the 
coinsuring  lender. 

(c)  The  Mortgagor  will  have  no 
obligation  to  recognize  or  deal  with 


anyone  other  than  the  coinsuring  lender 
or  an  approved  coinsuring  lender 
succeeding  to  title  to  the  Mortgage  or 
Mortgage  note,  or  to  such  other  person 
or  entity  servicing  the  Mortgage  loan 
under  S  252.105,  except  that  the 
mortgagor  may  be  directed  to  make 
payments  under  the  Mortgage  and  the 
Mortgage  note  to  a  successor  lender  or 
to  one  or  more  custodial  accounts, 
(d)  A  lender  may  not  pledge  the 
beneficial  interests  of  Coinsured 
Mortgages  backing  Government 
National  Mortgage  Association  (GNMA) 
Construction  or  Project  Loan 
Certificates  except  as  authorized  by 
GNMA. 

S2S2.109    MMnHim  principal  loan  amount 

A  lender  may  not  require,  as  a 
condition  of  providing  a  loan  secured  by 
a  mortgage  coinsured  under  this  part. 
that  the  principal  amount  of  the  loan 
exceed  a  minimum  amount  established 
by  the  lender. 

S2SZ110    Umltattons  on  IndMdual 
moftgaga  amounts. 

(a)  Notwithstanding  maximum 
mortgage  limitations  set  forth  in 
SS  252.203  and  252.903,  individual 
mortgage  amounts  will  be  limited  by  the 
level  of  the  lender's  Sound  Capital 
Resources  (as  defined  in  S  252.102)  as 
follows: 

(1)  Mortgages  are  limited  to  $10 
million  per  case  where  Sound  Capital 
Resources  are  $2.0  million  or  less: 

(2)  Mortgages  are  limited  to  $15 
million  per  case  where  Sound  Capital 
Resources  are  $2.5  million  or  less; 

(3)  Mortgages  are  limited  to  $20 
million  per  case  where  Sound  Capital 
Resources  are  $3  million  or  less;  and 

(4)  There  is  no  specified  limit  where 
Sound  Capital  Resources  exceed  $3 
million. 

(b)  In  the  event  Sound  Capital 
Resources  diminish  at  any  time,  per  case 
mortgage  limits  would  apply  according 
to  the  above  schedule. 

Subpart  C — Program  Requlramants 

S  252.201    EOglbie  protect 

(a)  Except  as  provided  in  Subpart  ),  to 
be  eligible  for  coinsurance  under  this 
part  a  Project  must  be  newly 
constructed  or  substantially 
rehabilitated.  A  Project  must  conform  to 
standards  established  by  the 
Commissioner,  including  limitations  on 
commercial  space,  and  comply  with  all 
apphcable  zoning  or  deed  restrictions. 
and  applicable  building  and  other 
government  regulations. 

(1)  If  a  nursing  home  or  intermediate 
care  facility,  a  Project  shall  consist  of 
not  fewer  than  20  beds  after  completion 
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of  the  construction  or  rehabilitation.  The 
nursing  home  or  intermediate  care  beds 
must  be  clearly  septu'ate  trom  any  board 
and  care  beds  in  the  faciUty. 

(2)  If  a  board  and  care  home,  a  Project 
shall  contain  not  fewer  than  Hve 
residential  acconunodations  after 
completion  of  the  construction  or 
substantial  rehabilitation.  A  maximum 
ratio  of  four  persons  per  full  bathroom 
shall  be  permitted  in  each  board  and 
care  home.  Group  dining  facihties  shall 
be  available.  Kitchen  facilities  are  not 
required  in  each  accommodation  or  per 
full  bathroom.  Only  one  to  four  person 
occupancy  will  be  permitted  in  each 
bedroom  accommodation.  A  board  and 
care  home  owner  must  also  meet  State 
and  local  occupancy  requirements 
permitting  fewer  than  four  persons  per 
accommodation  or  per  full  bathroom. 
The  board  and  care  beds  will  be  clearly 
designated  and  separate  from  any 
nursing  home  or  intermediate  care  beds 
in  the  facility. 

(b)  The  Commissioner  must  review  all 
projects  proposed  for  coinsurance  under 
this  part  for  compliance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969  and 
related  laws  and  authorities  as  set  forth 
in  Part  50  of  this  title. 

(c)  No  insurance  will  be  made 
available  under  this  part  for  any 
building  located  in  an  area  identified  by 
the  Federal  Emergency  Management 
Agency  (FEMA)  as  having  special  flood 
hazards  unless: 

(1)  The  jurisdiction  in  which  the 
project  is  located  is  participating  in  the 
National  Flood  Insurance  Program  and 
is  subject  to  44  CFR  Parts  59  through  79 
or 

(2]  Less  than  a  year  has  passed  since 
FEMA  notiHcation  regarding  such 
hazards,  and  flood  insurance  is  obtained 
in  compliance  with  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C.  4001). 

(d)  No  insurance  will  be  made 
available  under  this  part  with  respect  to 
a  property  within  the  Coastal  Barriers 
Resources  Systems  established  by  the 
Coastal  Barriers  Resources  Act  {16 
U.S.C.  3501). 

(e)  Wherever  applicable,  projects 
under  this  part  must  comply  with  the 
National  Historic  Preservation  Act  (16 
U.S.C.  470). 

§252.202    Eligibte  mortgagors. 

Public,  nonprofit,  and  proprietary 
mortgagors  approved  by  the  coinsuring 
lender  in  accordance  with  standards 
established  by  the  Conunissioner  are 
eligible  under  this  part.  The  mortgagor 
must  possess  the  legal  powers  necessary 
and  incidental  to  operating  the  Project 
except  where  it  leases  the  Project  to  a 
qualified  operator,  in  which  case  the 


lessee  shall  be  approved  by  the 
coinsuring  lender  and  must  possess  the 
legal  powers  necessary  and  incidental  to 
operating  the  Project. 

§  252.203    Maximum  mortgaga  Omttationa. 

The  maximum  mortgage  coinsurable 
under  this  part  is  the  lowest  of  the 
amounts  determined  imder  the  following 
hmits: 

(a)  Value  limit.  An  amount  not 
exceeding  90  percent  of  the  lender's 
estimate  of  value  of  the  project, 
including  major  movable  equipment  to 
be  used  in  its  operation. 

(1)  The  final  estimate  of  value  for  the 
purpose  of  this  section  results  from 
consideration  of  three  Indicators  of 
value: 

(i)  The  estimated  market  value  of  the 
project  by  capitalization.  Capitalization 
will  use  net  income  attributable  to  land, 
building  improvements  and  major 
movable  equipment  (not  business 
operations),  capitalized  at  rates 
extracted  from  market  transactions 
involving  comparable  properties. 

(ii)  The  estimated  market  value  by 
direct  sales  comparison.  Market  value 
by  direct  sales  comparison  will  be 
estimated  by  comparison  of  the  subject 
property  with  competing  properties 
recently  sold,  using  at  least  two  other 
properties  for  the  comparison. 

(iii)  The  total  estimated  replacement 
cost  of  the  project  (without  deducting 
depreciation).  The  total  estimated 
replacement  cost  of  the  project  (before 
depreciation)  provides  only  an  upper 
limit.  The  final  estimate  of  value  must 
be  between  that  indicated  by 
capitalization  and  that  indicated  by 
direct  sales  comparison,  but  may  not 
exceed  the  total  estimated  replacement 
cost  of  the  project. 

(2)  In  the  event  the  Mortgage  is 
secured  by  a  leasehold  estate  rather 
than  a  fee  simple  estate,  the  value  of  the 
property  described  in  the  Mortgage  shall 
be  the  value  of  the  leasehold  estate  (as 
determined  by  the  lender)  which  shall  in 
all  cases  be  less  than  the  value  of  the 
property  in  fee  simple. 

(b)  Debt  service  limit.  The  net 
projected  project  income  available  for 
payment  of  debt  service  is  determined 
by  reducing  the  estimated  gross  income 
of  the  project  by  a  vacancy  and 
collection  loss  factor  and  by  the  cost  of 
all  estimated  operating  expenses, 
including  deposits  to  the  reserve  for 
replacement,  taxes  and  distributions, 
and  by  the  return  attributable  to 
business  operations.  The  maximum 
Coinsurable  Mortgage  cannot  exceed 
the  amount  that  could  be  amortized  by 
90  percent  of  net  projected  project 
income. 


(c)  Rehabilitation  projects — 
additional  limits.  In  addition  to  the 
limits  of  paragraphs  (a)  and  (b)  of  this 
section,  the  following  additional  hmits 
apply  to  projects  to  be  substantially 
rehabilitated. 

(1)  Where  the  property  is  owned  by 
the  mortgagor  in  unencumbered  fee 
simple  or  is  subject  to  existing 
indebtedness  to  be  refinanced  by  part  of 
the  proceeds  of  the  coinsured  mortgage, 
the  maximum  coinsurable  mortgage  may 
not  exceed  the  sum  of: 

(i)  The  cost  of  rehabilitation  plus 
(ii)  The  lesser  of  the  existing 
indebtedness  or  90  percent  of  the 
lender's  estimate  of  the  value  of  the 
property  before  rehabiUtation  and 
installation  of  major  movable 
equipment. 

(2)  Where  the  property  is  to  be 
acquired  and  the  purchase  price  to  be 
financed  with  part  of  the  proceeds  of  the 
coinsured  mortgage,  the  maximum 
coinsurable  mortgage  may  not  exceed  90 
percent  of  the  sum  of: 

(i)  The  cost  of  rehabilitation  plus 
(ii)  The  lesser  of  the  actual  purchase 
price  of  the  property  or  the  lender's 
estimate  of  the  value  of  the  property 
before  rehabilitation  and  installation  of 
major  movable  equipment. 

S  252.204    Maximum  Intaraat  rata. 

The  interest  rate  in  a  commitment  to 
coinsure,  including  a  commitment  for 
Mortgage  increase,  shall  be  at  such  rate 
as  may  be  agreed  upon  by  the 
Mortgagor  and  the  coinsuring  lender  at 
the  time  the  commitment  is  issued.  The 
interest  rate  may  be  increased  or 
decreased  only  after  reprocessing  and 
issuance  of  an  amended  commitment. 
The  interest  rate  may  not  be  increased 
after  initial  endorsement  (insurance  of 
advances)  or  start  of  construction 
(insurance  upon  completion),  except  that 
where  a  Mortgage  increase  is  requested, 
processed,  and  approved,  a  higher  rate 
may  be  applied  to  the  amount  of  the 
increase  only. 

S  252uK)5    Tarm  of  tha  mortgaga. 

The  Mortgage  term  may  not  exceed 
the  lesser  of  40  years  from  the  date  of 
first  payment  to  principal  or  75  percent 
of  the  lender's  estimate  of  the  project's 
remaining  economic  life. 

§252.206    Landar'tfaaaandpramiuma. 
(a)  The  lender  may  collect  from  the 
mortgagor,  and  include  in  the  coinsured 
mortgage,  an  application  fee,  financing 
fee,  permanent  placement  fee,  and 
inspection  fee.  These  fees  may  not 
exceed  the  maximums  approved  by  the 
Commissioner.  The  lender  may  collect 
additional  fees,  approved  by  the 
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Commissioner,  that  are  outside  the 
coinsured  mortgage  and  that  must  be 
disclosed  at  initial  endorsement 
(insurance  of  advances)  or  endorsement 
(insurance  upon  completion).  In  no 
event  will  the  fees  allowed  under  this 
paragraph  be  permitted  to  exceed 
comparable  fees  allowed  in  the  full 
insurance  program  under  section  232  of 
the  Act. 

(b)  The  coinsuring  lender  may  collect 
a  lender's  premium  of  up  to  .25  percent 
per  year  of  the  average  outstanding 
principal  balance  of  the  Mortgage 
(without  regard  to  delinquent  payments 
or  prepayments)  beginning  not  earlier 
than  12  months  after  the  date  of  initial 
endorsement  (insurance  of  advances)  or 
the  date  of  endorsement  (insurance 
upon  completion).  This  premium  will  be 
for  the  account  of  the  lender  or  an 
insurer  of  the  lender. 

§  252^7    Coinsurance  of  Mortgages  In 
lender's  portfolio. 

(a)  Coinsurance  under  this  part  is 
available  for  Mortgages  that  the  lender 
(or  a  related  entity]  already  holds  in  its 
own  portfolio  only  if: 

(1)  The  loan  is  current  and  has  not 
been  in  default,  modiBcation,  or 
forbearance  at  any  time  during  the  two 
years  preceding  the  submission  of  the 
application  to  die  lender. 

(2)  Refinancing  of  portfolio  loans 
makes  up  no  more  than  one-fourth  of  the 
total  number  of  loans  the  lender 
presents  for  endorsement  for 
coinsurance  during  any  12-month  period; 
and 

(3)  The  entire  loan  transaction  is 
reviewed  and  approved  by  the 
Commissioner  (in  his  or  her  discretion) 
before  any  commitment  is  issued. 

(b)  The  following  loans  will  not  be 
subject  to  the  one-fourth  limitation  in 
paragraph  (a)(2)  of  this  section: 

(1)  Mortgages  insured  by  HUD  tmder 
its  full  insurance  programs;  and 

(2)  Mortgages  in  which  the  lender's 
sole  involvement  is  servicing. 

(3)  Mortgages  in  which  no  equity  is 
removed. 

1252.208    Nondlecrtmlnatlon  In  housing 
and  amploynMnt 

The  mortgagor  shall  certify  to  the 
lender  and  to  the  Commissioner  that,  as 
long  as  the  mortgage  is  coinsured  under 
this  part: 

(a)  Neither  it,  nor  anyone  authorized 
to  act  for  it.  will  refuse  to  sell  or  rent, 
after  the  making  of  a  bona  fide  offer,  or 
refuse  to  negotiate  for  the  sale  or  rental 
of,  or  otherwise  make  unavailable  or 
deny  the  property  covered  by  the 
mortgage  to  any  person  because  of  race, 
color,  sex.  religion,  or  national  origin; 


(b)  Any  restrictive  covenant  on  such 
property  relating  to  race,  color,  sex, 
religion,  or  national  origin  is  recognized 
as  being  illegal  and  void  and  is  hereby 
specifically  disclaimed; 

(c)  Civil  action  for  preventative  relief 
may  be  brought  by  the  Attorney  General 
in  any  appropriate  U.S.  District  Coiul 
against  any  person  responsible  for  a 
violation  of  this  certification; 

(d)  It  will  comply  with  title  VIII  of  die 
Civil  Rights  Act  of  1968,  as  amended 
and  implementing  regulations  and 
administrative  procedures  that  prohibit 
discrimination  because  of  race,  color, 
religion  (creed),  sex,  or  national  origin; 
administer  the  Project  and  related 
activities  to  further  fair  housing  in  an 
affirmative  manner;  and  comply  with 
State  and  local  fair  housing  laws; 

(e)  It  will  comply  with  Executive 
Order  11063  and  implementing 
regulations  and  administrative 
procedures  that  prohibit  discrimination 
because  of  race,  color,  religion  (creed), 
sex,  or  national  origin  in  housing  and 
related  facilities  provided  with  Federal 
financial  assistance;  and 

(f)  It  will  not  discriminate  because  of 
race,  color,  religion,  sex,  or  national 
origin  against  any  employee  or  applicant 
for  employment.  Provisions  to  this 
effect,  and.  in  addition,  the  provisions  of 
Executive  Order  12246  and  41  CFR 
Chapter  60.  where  appropriate,  will 
apply  to  any  contract  or  subcontract  for 
project  repairs  and  improvements  over 
the  Ufe  of  the  mortgage. 

(g)  Marketing  will  be  done  in 
accordance  with  the  HUD-approved 
Affirmative  Fair  Housing  Marketing 
Plan. 

(h)  It  will  not  sell  the  project  as  long 
as  the  mortgage  is  coinsured  under  this 
part,  unless  the  purchaser  agrees  to 
comply  with  the  requirements  of  this 
section  and  with  applicable  transfer  of 
physical  asset  requirements. 

S  252.209    Labor  standards  and  prevailing 
wage  requiremants. 

With  the  exception  of  mortgages 
coinsured  under  Subpart )  of  this  part, 
the  following  labor  standards  and 
prevailing  wage  requirements  shall  be 
applicable  to  Mortgages  coinsured  under 
this  part.  The  Commissioner  shall  assure 
compliance  with  those  standards  and 
requirements  and  the  lender  must 
obtain,  evaluate,  and  submit  any 
information  or  certifications  required  by 
the  Commissioner  to  assist  the 
Commissioner  in  carrying  out  this 
function. 

(a)  Labor  standards.  Any  contract, 
subcontract,  ui  building  loan  agreement 
executed  for  a  project  to  be  constructed 
or  substantially  rehabilitated  under  this 
part  shall  comply  with  all  applicable 


labor  standards  and  provisions  of  29 
CFR  Parts  1.  3  and  5,  issued  by  the 
Secretary  of  Labor. 

(b)  Ineligible  advances.  No  advance 
under  the  Mortgage  shall  be  eligible  for 
coinsurance  after  the  lender  determines 
(in  accordance  with  the  Commissioner's 
administrative  procedures)  that  the 
general  contractor  or  any  subcontractor 
or  any  firm,  corporation,  partnership  or 
association  in  which  the  contractor  or 
subcontractor  has  a  substantial  interest 
was.  on  the  date  the  contract  or 
subcontract  was  executed,  on  the 
ineligible  list  established  by  the 
Comptroller  General,  pursuant  to  29  CFR 
5.12,  issued  by  the  Secretary  of  Labor. 

(c)  Wage  certificate.  No  advance 
under  any  Mortgage  shall  be  coinsured 
under  this  part  unless  there  is  filed  with 
the  application  for  the  advance,  and  no 
mortgage  shall  be  coinsured  under  this 
part  unless  there  is  filed  with  the 
Commissioner  after  completion  of  the 
construction  or  Substantial 
Rehabilitation,  a  certficate  or 
certificates  in  the  form  required  by  the 
Commissioner,  supported  by  such  other 
information  as  the  Commissioner  may 
prescribe,  certifying  that  the  laborers 
and  mechanics  employed  in  the 
construction  of  the  dwelling  or  dwellings 
or  Project  involved  have  been  paid  not 
less  than  the  wages  prevailing  in  the 
locality  in  which  the  work  was 
performed  for  the  corresponding  classes 
of  laborers  and  mechanics  employed  on 
construction  of  a  similar  character,  as 
determined  by  the  Secretary  of  Labor 
before  the  beginning  of  construction  and 
after  the  date  of  Hling  of  the  application 
for  insurance. 

(d)  Waiver  of  compliance  with 
contract  requirements — nonprofit 
mortgagors.  In  the  case  of  a  nonprofit 
mortgagor,  the  Commissioner  may 
waive  the  requirement  for  compliance 
with  the  contract  provisions  prescribed 
in  paragraph  (a)  of  this  section  in  cases 
or  classes  of  cases  where  laborers  or 
mechanics,  not  otherwise  employed  at 
any  time  in  the  construction  or 
rehabilitation  of  the  project,  voluntarily 
donate  their  services  without 
compensation  for  the  purpose  of 
lowering  the  costs  of  construction  and 
where  the  Commissioner  determines 
that  full  credit  has  been  received  by  the 
mortgagor  for  any  amounts  saved 
through  such  donated  services. 

Subpart  D— Processing  and 
Commitment 

§  252.301    Processing  and  devatopmant 
raaponslbdltlaa. 

(a)  The  lender  is  responsible  for  the 
performance  of  all  functions  under  this 
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part  including  acceptance  and  review  of 
applications,  issuance  of  commitments, 
inspections  and  closings,  except  those 
functions  specified  in  paragraphs  (b),  (d] 
and  (e)  of  this  section. 

(b)  Certain  functions  are  retained  by 
the  Commissioner.  The  lender  must 
submit  any  information  or  certifications 
required  by  the  Commissioner  to  permit 
determinations  of  compliance  with 
requirements  concerning: 

(1)  Previous  participation  of  the 
principals  of  the  Mortgagor,  general 
contractor,  consultant,  and  management 
agent  in  accordance  with  the  Previous 
Participation  and  Clearance  Review 
Procedures  of  24  CFR  200.210  through 
200.218: 

(2]  Environmental  impact  under  the 
National  Environmental  Policy  Act  of 
1969  and  related  laws  and  authorities 
set  forth  in  24  CFR  Part  50; 

(3)  Equal  opportunity  considerations 
in  the  development  and  operation  of  the 
proposed  project  in  accordance  with  the 
provisions  of  Executive  Order  11063,  as 
amended,  the  Equal  Credit  Opportunity 
Act.  Title  Vni  of  the  Civil  Rights  Act  of 
1968,  as  amended,  and  regulations 
issued  under  these  authorities. 

(4)  The  National  Historic  Preservation 
Act,  16  U.S.C.  470,  where  applicable. 

(5)  Market/submarket  review  to 
determine  the  impact  upon  that  market 
of  the  addition  of  the  proposed 
healthcare  facility. 

(8)  The  intergovernmental  review 
procedures  of  24  CFR  Part  52. 

(c)  The  lender  must  also  submit  any 
information  required  by  the 
CommissioiMr  for  traddi^  or  SKMitoriBg 
purposes. 

(d)  The  Commissioner's  authorized 
Departmental  representative  must 
endorse  the  Mortgage  for  coinsurance. 

(e)  With  the  exception  of  mortgages 
coinsured  under  Subpart }  of  this  part 
the  Commissioner  retains  responsibiUty 
for  enforcement  of  labor  standards  and 
prevailing  wage  requirements  set  out  in 
§  252.209.  The  Commissioner  will 
perform  all  functions  under  S  252.209 
except  that  he  may  delegate  to  the 
lender  information  collection  (e.g., 
payroll  review  and  routine  interviews) 
or  other  routine  administration  and 
enforcement  functions,  subject  to 
monitoring  by  the  Commissioner. 

5  2S2.302    ProcMaing  and  commibnwiL 

(a)  After  acceptance  of  an  application 
for  d  commitment  to  coinsure,  the  lender 
will  determine  the  maximum 
coinsurable  Mortgage,  review  plans  and 
specifications  for  compliance  with  HUD 
standards,  determine  the  acceptability 
of  the  proposed  management  agent  and 
make  other  determinations  necessary  to 
assure  acceptability  of  the  proposed 


project  The  lender  must  make  these 
determinations  in  the  manner  prescribed 
by  the  Commissioner. 

(b)  The  lender  may  issue  a  Firm 
Commitment  to  coinsure  after 
completion  of  its  review  and  after 
receipt  of  written  evidence  from  the 
Commissioner  of  (1)  the  acceptability  of 
the  Project  in  the  areas  of  responsibility 
retained  by  the  Commissioner  under 

S  252.301(b)  and  (2)  completion  of  any 
case  review  requirements  of  the 
Commissioner  that  are  part  of  its  lender 
approval  process. 

(c)  Subject  to  standards  established 
by  the  Commissioner,  the  lender  is 
responsible  for  extending  commitments, 
assuring  commitments  are  updated 
when  appropriate,  and  amending 
commitments.  The  lender  may  also 
reopen  commitments  within  90  days  of 
the  expiration  of  an  earlier  commitment 
reconsider  previously  rejected 
applications,  and  may  charge  a 
reopening  or  reexamination  fee 
acceptable  to  the  Commissioner. 

S  252.303    Required  certificatM. 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  every  application 
for  coiitsurance  of  a  nursing  home  or  an 
intermediate  care  facility  shall  be 
accompanied  by  a  certificate  executed 
by  the  appropriate  State  agency  for  the 
State  in  which  the  project  is  or  will  be 
located,  designated  in  accordance  with 
section  604(a)(1)  or  section  1521  of  the 
Public  Health  Service  Act  Such 
certificate  shall  evidence  that 

(i)  There  is  need  for  the  project. 

(ii)  There  are  in  force  in  the  Stat*  or 
other  political  subdivision  of  the  State 
reasonable  minimum  standards  for 
licensure  and  for  methods  of  operation 
for  the  project. 

(2)  If  an  appropriate  State  agency 
does  not  exist  or  if  the  State  agency 
exists  but  is  not  empowered  to  provide  a 
certification  that  there  is  a  need  for  the 
nursing  home  or  intermediate  care 
facility  or  combined  home  and  facility 
as  required  by  paragraph  (a)(l)(i)  of  diis 
section,  the  lender  shall  not  coinsure 
any  mortgage  under  this  section  unless 
the  State  in  which  the  home  or  facility  or 
combined  home  and  facility  is  located 
has  conducted  or  commissioned  and 
paid  for  the  preparation  of  an 
independent  study  of  market  need  and 
feasibility  that: 

(i)  Is  prepared  in  accordance  with  the 
principles  established  by  the  American 
Institute  of  Certified  Public  Accountants; 

(ii)  Assesses,  on  a  marketwide  basis, 
the  impact  of  the  proposed  home  or 
facility  or  combined  home  and  facility 
on.  and  its  relationship  to,  other  health 
care  facilities  and  services,  the 
percentages  of  excess  beds, 


demographic  projections,  alternative 
health  care  delivery  systems  and  the 
reimbursement  structiue  of  the  home, 
facility,  or  combined  home  and  facility; 

(iii)  Is  certified  as  acceptable  by  an 
appropriate  State  official,  and  is 
addressed  to  and  acceptable  to  the 
Secretary  in  form  and  substance;  and 

(iv)  In  the  event  the  State  does  not 
prepare  the  study,  is  prepared  by  a 
financial  consultant  who  is  selected  by 
the  State  or  the  applicant  for 
coinsurance  and  is  approved  by  the 
Secretary. 

The  proposed  mortgagor  may  reimburse 
the  State  for  the  cost  of  the  independent 
feasibility  study  required  by  this 
paragraph. 

(b)  In  the  case  of  a  small  intermediate 
care  facihty  for  the  mentally  retarded  or 
developmentally  disabled,  the  State 
program  agency  or  agencies  responsible 
for  licensing,  certifying,  financing,  or 
monitoring  the  facility  or  home  may.  in 
lieu  of  the  certification  of  need 
requirement  of  paragraph  (aXl)(i)  of  this 
section,  provide  the  Secretary  with 
written  support  identifying  the  need  for 
the  facility  or  home. 

(c)  Every  application  for  coinsurance 
involving  a  board  and  care  home  shall 
be  accompanied  by  a  statement 
executed  by  the  appropriate  State 
agency  for  the  State  in  which  the  project 
is  or  will  be  located,  certifying  that  the 
State  is  in  compliance  with  section 
1616(e)  of  the  Social  Security  Act 

(d)  No  mortgage  shall  be  coinsured 
under  this  subpart  unless  the 
Commissioner  has  been  fanmWd  wtth 
acceptable  assurance  fit>m  the 
appropriate  State  agency  that  the 
prescribed  standards  of  Ucensure  and 
operation  will  be  applied  and  enforced 
with  respect  to  any  project  for  which 
mortgage  insurance  is  provided. 

Subpart  E— Insurance  of  Advances; 
Insurance  Upon  Completion; 
Construction  Period 

§  252.401    tonuranoe  of  advances  or 
Insurance  upon  completion;  appllcabMty  of 
requirements. 

Either  insurance  of  advances  or 
insurance  apon  completion  procedures 
may  be  used  under  this  part.  In 
insurance  upon  completion  cases,  only 
the  permanent  loan  is  coinsured  and  a 
single  endorsement  is  required  after 
satisfactory  completion  of  construction 
or  Substantial  Rehabilitation.  In 
insurance  of  advances  cases,  progress 
payments  approved  by  the  lender  are 
also  coinsured  and  both  an  initial  and 
final  endorsement  on  the  Mortgage  are 
required.  The  requirements  of  Si  252.404 
through  252.406  apply  in  either  case  and 
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the  Mortgage  and  other  closing 
documents  must  meet  the  requirements 
of  Subpart  F. 

§  252.402    Insurance  of  advances. 

(a)  Financial  requirements.  (1]  Before 
initial  endorsement,  the  Mortgagor 
(other  than  a  Nonprofit  Mortgagor)  must 
make  a  working  capital  deposit  of  two 
percent  of  the  face  amount  of  the 
Mortgage.  The  deposit  must  be  made  to 
the  lender  or  be  controlled  by  the  lender 
in  a  depository  acceptable  to  it.  Unless 
the  Commissioner  approves  exceptions, 
this  deposit  may  be  used  only  for 
equipping  and  rent-up  of  the  project  and, 
during  construction,  for  allocation  by  the 
lender  to  accruals  for  taxes,  ground 
rents,  MIP,  property  insurance 
premiums,  and  assessments  required  by 
the  terms  of  the  Mortgage. 

(2)  Before  initial  endorsement,  the 
Mortgagor  must  deposit  with  the  lender 
cash  that  the  lender  deems  sufficient, 
when  added  to  the  proceeds  of  the 
insured  Mortgage,  to  assure  completion 
of  the  project  and  to  pay  the  initial 
service  charge,  the  carrying  charges,  and 
the  legal  and  organizational  expenses 
incident  to  construction  of  the  project. 
This  cash  will  be  held  by  the  lender 
under  an  appropriate  agreement.  The 
agreement  will  require  all  cash  held  to 
be  disbursed  for  work  and  material  on 
the  physical  improvements,  and  for 
other  charges  and  expenses  to  be  paid 
when  due.  before  the  advance  of  any 
Mortgage  money.  If  all  or  part  of  the 
funds  required  under  this  paragraph 
{a)(2)  are  to  be  provided  through  a  grant 
or  loan  from  a  Federal.  State  or  local 
governmental  agency  or  instrumentality, 
Mortgage  proceeds  may.  with  the  prior 
written  approval  of  the  Commissioner, 
be  advanced  before  the  full 
disbursement  of  the  grant  or  loan  funds, 
to  pay  cost  of  work,  material  or  other 
charges  and  expenses.  However,  if  any 
portion  of  these  funds  is  to  be  provided 
by  the  Mortgagor,  that  portion  must  be 
disbursed  in  full  before  the 
disbursement  of  the  Mortgage  proceeds. 

(3)  Charges  to  be  paid  by  the 
Mortgagor  in  connection  with  the 
fmancing  that  are  in  excess  of  the  initial 
service  charge  and  that  are  acceptable 
to  the  Commissioner  must  be  deposited 
with  the  lender  in  cash  at  or  before 
initial  endorsement.  Alternatively,  a 
note,  in  a  form  prescribed  by  the 
Commissioner,  may  be  accepted  by  the 
lender.  The  note  must  evidence  the 
obligations  of  a  party  other  than  the 
Mortgagor  and  may  not  be  secured  by 
the  assets  of  the  Mortgagor  entity. 

(4)  The  lender  must  require  assurance 
of  completion  of  offsite  public  utilities 
and  streets.  (An  exception  is  made 
where  a  public  body  has  agreed  to 


install  offsite  improvements  without 
cost  to  the  Mortgagor  and  this 
agreement  is  acceptable  to  the  lender.) 
The  assurance  must  be  either  a  cash 
escrow  deposit  or  the  retention  by  the 
lender  at  initial  closing  of  a  specified 
amount  of  the  Mortgage  proceeds 
allocated  to  land  in  the  project  analysis. 
If  a  cash  escrow  is  used,  it  must  be 
deposited  with  the  lender  or  a 
depository  designated  by  the  lender. 
The  lender  may  also  require  a  surety 
bond. 

(5)  The  lender  may  accept,  in  lieu  of  a 
cash  deposit  required  by  paragraphs 
(a)(1),  (3)  and  (4)  of  this  section,  an 
unconditional  irrevocable  letter  of  credit 
issued  to  the  lender  by  a  banking 
institution.  If  all  or  part  of  the  funds 
required  under  paragraph  (a)(2)  of  this 
section  are  to  be  provided  through  a 
grant  or  loan  from  a  Federal,  State,  or 
local  governmental  agency  or 
instrumentality,  the  lender  may  accept 
for  the  portion  so  provided,  in  lieu  of  a 
cash  deposit  required  by  paragraph 
(a)(2)  of  this  section,  either  an 
unconditional  irrevocable  letter  of  credit 
issued  to  the  lender  by  a  banking 
institution  or  an  agreement,  as  described 
in  §  207.19(c)(7)  of  this  chapter,  entered 
into  by  HUD,  the  governmental  agency 
or  instrumentality,  the  Mortgagor  and 
the  lender.  The  lender  of  record  may  not 
be  issuer  of  any  letter  of  credit  referred 
to  in  this  paragraph  {a)(5)  without  the 
prior  written  consent  of  the 
Commissioner.  If  a  demand  under  a 
letter  of  credit  referred  to  in  this 
paragraph  is  not  immediately  met,  the 
lender  must  provide  cash  equivalent  to 
the  undrawn  balance  under  the  letter  of 
credit. 

(b)  Building  loan  agreement.  Before 
initial  endorsement,  the  lender  and 
Mortgagor  must  execute  a  building  loan 
agreement  in  a  form  approved  by  the 
Commissioner.  This  agreement  sets  out 
the  terms  and  conditions  under  which 
progress  payment  may  be  advanced 
during  construction.  To  be  covered  by 
coinsurance,  each  progress  payment 
must  be  approved  by  the  lender  and 
must  contain  a  certificate  that  the 
prevailing  wage  requirements  of 

§  252.209  have  been  met. 

(c)  Insured  advances  of  components 
stored  off-site.  The  provisions  of  24  CFR 
232.57  apply  to  projects  coinsured  under 
this  part,  except  that  the  lender 
performs  the  functions  otherwise 
performed  by  the  Commissioner. 

(d)  Assurance  of  completion.  (1)  The 
Mortgagor  must  furnish  assurance  of 
completion  of  the  Project.  The  lender 
may  establish  more  stringent  criteria, 
but,  at  minimum,  must  require  assurance 
by  bonds  issued  by  a  surety  company 
acceptable  to  the  lender,  pursuant  to 
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requirements  established  by  the 
Commissioner  for  paj-ment  and 
performance  each  in  the  amount  of  100 
percent  of  the  established  construction 
or  rehabilitation  cost,  or  a  completion 
assurance  agreement  secured  by  a  cash 
deposit  in  the  amount  of  15  percent  (or 
25  percent  where  the  structure  contains 
an  elevator  and  is  four  stories  or  more) 
of  the  amount  of  the  estimated 
construction  or  rehabilitation  cost.  An 
unconditional  and  irrevocable  letter  of 
credit  may  be  substituted  for  this  cash 
deposit  under  the  same  terms  and 
conditions  as  provided  in  paragraphs 
(a)(5)  of  this  section. 

(2)  Alternatively,  where  the  estimated 
cost  of  construction  or  rehabilitation  is 
$500,000  or  less,  the  lender  may  accept 
assurance  of  completion  in  the  form  of  a 
personal  indemmity  agreement  executed 
by  the  controlling  principals  of  the 
general  contractor. 

§  252.403    Insurance  upon  completion. 

A  commitment  to  coinsure  upon 
completion  prescribes  a  designated 
period  during  which  the  Mortgagor  must 
start  construction  or  Substantial 
Rehabilitation.  If  construction  or 
rehabilitation  is  started  as  required,  the 
commitment  will  be  valid  for  an 
additional  period  no  longer  than  the 
lender's  estimate  of  the  construction 
period  plus  six  months,  except  as 
extended  as  provided  §  252.302(c). 

§  252.404    Requirement!  appllcatrie  to  twth 
Insurance  of  advances  and  Insurance  upon 
completion  i 


(a)  Latent  defects  escrow.  (1)  In 
insurance  upon  completion  cases,  the 
Mortgagor  must  make  a  cash  escrow 
deposit  at  endorsement  of  two  and  one- 
half  percent  of  the  principal  amount  of 
the  mortgage,  or  provide  a  surety  bond 
of  10  percent  of  the  lender's  estimate  of 
the  cost  of  construction  or  Substantial 
Rehabilitation,  as  a  latent  defects 
escrow.  An  unconditional  and 
irrevocable  letter  of  credit  may  be 
substituted  for  this  cash  escrow  deposit 
under  the  same  terms  and  conditions  as 
provided  in  S  252.402(a)(5).  This  escrow 
must  be  retained  by  the  lender  for  15 
months  after  substantial  completion. 

(2)  In  insurance  of  advances  cases,  if 
a  completion  assurance  agreement 
referred  to  in  §  252.402(d)  was  used  at 
initial  endorsement,  an  amount  equal  to 
two  and  one-half  percent  of  the 
construction  contract  must  be  retained 
in  cash  or  a  letter  of  credit  for  a  period 
of  15  months  following  substantial 
completion  as  a  latent  defects  escrow. 

(b)  Inspections  during  construction. 
The  lender  must  inspect  projects  under 
this  part  et  such  times  during 
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construction  or  Substantial 
Rehabilitation  as  the  lender  determines, 
v/ithin  standards  established  by  the 
Commissioner.  The  inspections  must  be 
conducted  to  assure  compliance  with 
the  contract  documents. 

(c)  Cost  certification  requirements — 
Mortgagor.  (1)  Before  initial 
endorsement  (insurance  of  advances)  or 
start  of  construction  (insurance  upon 
completion)  the  Mortgagor  and  the 
lender  must  enter  into  an  agreement 
satisfactory  to  the  Commissioner  that 
precludes  any  excess  of  Mortgage 
proceeds  over  statutory  and  regulatory 
limitations.  In  this  agreement,  the 
Mortgagor  must  also  disclose  its 
relationship  with  the  builder,  including 
any  collateral  agreement,  and  agree  to: 

(i)  Enter  into  a  construction  contract 
that: 

(A)  Complies  with  the  requirements  of 
§  232.81  of  this  Chapter  (as  to  whether 
the  contract  should  be  lump  sum  or  cost- 
plus)  and 

(B)  Is  approved  by  the  lender  and 
acceptable  to  the  Commissioner  as  to 
form  and  content; 

(ii)  Execute  a  certificate  of  actual 
costs  when  all  physical  improvements 
are  complete;  and 

(iii)  Reduce  the  Mortgage  if  necessary 
in  accordance  with  §  252.405. 

(2)  The  provisions  of  paragraph  (c)(1) 
of  this  section  relating  to  disclosure  and 
the  requirement  of  a  construction 
contract  do  not  apply  where  the 
Mortgagor  and  the  general  contractor 
are  one  and  the  same. 

(3)  If  the  Mortgagor,  the  general 
contractor,  or  their  officers,  directors,  or 
stockholders  have  any  interest,  financial 
or  otherwise,  as  defined  by  the 
Commissioner,  in  any  subcontractor, 
material  supplier,  or  equipment  lessor, 
the  Mortgagor  must  disclose  the  identity 
of  interest  before  start  of  the 
construction.  The  lender  may  approve 
the  use  of  a  subcontractor,  material 
supplier  or  equipment  lessor  having  an 
identity  of  interest  if  the  amounts  paid 
to  that  entity  do  not  exceed  the  rate 
prevailing  in  the  locality  for  similar 
types  of  labor  and  materials. 

(4)  The  Mortgagor's  certificate  of 
actual  cost,  in  a  form  prescribed  by  the 
Commissioner,  must  be  submitted  to  the 
lender  when  the  improvements  are 
completed  to  the  satisfaction  of  the 
lender  and  before  final  endorsement  (or 
before  endorsement  in  the  case  of 
insurance  upon  completion).  The 
certificate  must  show  the  actual  cost  to 
the  Mortgagor  of: 

(i)  The  cost-plus  construction  contract 
or  the  lump  sum  construction  contract  or 
the  cost  of  the  construction  of  the 
Project  where  the  Mortgagor  and  the 
general  contractor  are  one  and  the  same 


and  no  construction  contract  is 
executed; 

(ii)  The  architect's  fee; 

(iii)  The  offsite  public  utilities  and 
streets  not  included  in  §  252.402(a)(4}  of 
this  part. 

(iv)  The  organizational  and  legal 
expenses;  and 

(v)  Other  items  of  expense  approved 
by  the  Commissioner. 

(d)  Cost  certification  requirements — 
general  contractor.  (1)  Where  a  cost- 
plus  form  of  contract  is  used,  the 
Mortgagor  must  also  submit  to  the 
lender  a  certification  of  the  general 
contractor,  in  a  form  prescribed  by  the 
Commissioner,  as  to  all  actual  costs 
paid  for  labor,  materials,  and 
subcontract  work  under  the  general 
contract,  exclusive  of  the  builder's  fee: 

(2)  Where  there  is  a  cost-plus  contract 
and  the  lender  determines  that  an 
identity  of  interest  (as  defined  by  the 
Commissioner)  exists  between  the 
Mortgagor  or  general  contractor  or  any 
of  their  officers,  directors,  stockholders, 
or  partners  and  any  subcontractor, 
material  supplier,  or  equipment  lessor, 
the  lender  may  require  the  Morgagor  to 
submit  a  certification  by  the 
subcontractor,  material  supplier,  or 
equipment  lessor,  as  to  the  actual  costs 
paid  for  labor,  materials,  subcontractors 
and  overhead.  This  certification  must  be 
in  a  form  prescribed  by  the 
Commissioner. 

(e)  Exclusions.  The  certifications 
required  by  paragraphs  (c)  (4)  and  (d)  of 
this  section  may  not  include  any 
kickbacks,  rebates,  trade  discounts,  or 
other  similar  payments  to  the  general 
contractor,  the  Mortgagor  or  any  of  their 
officers,  directors,  stockholders  or 
partners. 

(f)  Records.  The  Mortgagor  must 
maintain  adequate  records  of  all  costs  of 
any  construction  or  other  cost  items  that 
do  not  represent  work  under  the  general 
contract  and,  in  the  case  of  a  lump  sum 
contract,  must  require  the  builder  to 
keep  similar  records  and,  if  requested  by 
the  lender  or  the  Commissioner,  must 
make  these  records  (including  any 
collateral  agreements)  available  for 
examination,  including  examination  by 
the  Inspector  General  of  HUD  or  the 
Comptroller  General. 

(g)  Certificate  of  public  accountant.  In 
all  Projects,  cost  certifications  must  be 
supported  by  an  audit  of  the  cost 
certification  statement  and 
accompanying  financial  statements  by 
an  independent  Certified  Public 
Accountant  or  by  an  independent  public 
accountant  licensed  by  a  regulatory 
authority  of  a  State  or  other  political 
subdivision  on  or  before  December  31, 
1970.  The  audit  must  include  a  statement 
that  the  accounts,  records  and 


supporting  documents  have  been 
examined  in  accordance  with  generally 
accepted  auditing  standards  to  the 
extent  necessary  to  verify  that  they 
present  fairly  the  actual  costs. 

(h)  Requisites  of  agreement  and 
certification.  Any  agreement,  statement 
or  certification  required  by  this  section 
must  specifically  state  that  it  has  been 
prepared  for  the  purpose  of  influencing 
an  official  action  of  the  Commissioner 
and  may  be  relied  upon  by  the 
Commissioner  and  the  lender  as  true. 

(i)  Cost  certification  incontestable. 
Upon  the  lender's  approval  of  the 
Mortgagor's  certification,  the 
certification  will  be  final  and 
incontestable  except  for  fraud  or 
material  misrepresentation  on  the  part 
of  the  Mortgagor. 

§  2S2.40S    Lender  review  of  mortgage 
amount 

When  the  cost  certifications 
submitted  under  §  252.404  are  reviewed 
and  approved  by  the  lender,  the  lender 
must  determine,  in  accordance  with 
standards  set  by  the  Commissioner, 
whether  a  mortgage  reduction  is 
necessary  and  whether  any  requests  for 
a  mortgage  increase  are  approvable. 

§  252.406    Application  of  net  Income 
received  t>ef  ore  beginning  of  amortization. 

(a)  If  prior  to  the  beginning  of 
amortization,  net  income,  as  defined  by 
the  Commissioner,  is  received  as  a 
result  of  the  operation  of  the  Project, 
such  net  income,  to  the  extent 
determined  by  the  lender,  shall  be 
applied  in  one  or  more  of  the  following 
ways: 

(1)  To  advance  amortization. 

(2)  To  offset  construction  costs 
approved  by  the  lender. 

(3)  To  be  deposited  in  the  reserve  fund 
for  replacement  and  to  be  held  as  a 
reserve  in  addition  to  the  monthly 
deposits  required  by  the  regulatory 
agreement. 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  shall  not  be  applicable  to  a 
mortgagor  that  is  a  private  nonprofit 
corporation  or  association. 

§  252.407    Endorsement  by  CommlMloner. 

Before  start  of  construction  in 
insurance  of  advances  cases,  and  in  all 
cases  after  completion  of  construction  or 
Substantial  Rehabilitation  and 
completion  of  the  lender's  review  of  the 
Mortgage  amount,  the  lender  will  hold  a 
closing  and  submit  required 
documentation  to  the  Commissioner  or 
the  Commissioner's  authorized 
Departmental  representative  for 
coinsurance  of  the  Mortgage  by 
endorsement  of  the  Mortgage  note.  The 
note  must  identify  the  section  of  the 
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regulations  under  which  the  Mortgage  is 
coinsured,  the  percentage  of  risk 
assumed  by  the  lender  and  the 
Commissioner,  and  the  date  of 
coinsurance,  i.e.,  the  date  of  HUD 
endorsement  of  the  Project  Mortgage. 
The  lender's  submission  must  include  a 
certification  that  it  has  obtained  written 
HUD  approval  of  compliance  with  the 
requirements  referred  to  in  §  252.301(b) 
and  any  additional  documents  and 
information  required  by  the 
Commissioner's  administrative 
procedures. 

Subpart  F— Mortgage  and  Closing 
Requirements 

§  252.501    Mortgage  requirements— reat 
estate. 

The  mortgage,  to  be  eligible  for 
insurance,  shall  be  on  property  located 
in  a  State,  as  defined  in  S  252.3(n). 

(a)  The  mortgage  must  be  on  real 
estate  held: 

(1)  In  fee  simple;  or 

(2)  Under  a  lease  for  not  less  than  99 
years  which  is  renewable;  or 

(3)  Under  a  lease  having  a  period  of 
not  less  than  75  years  to  run  from  the 
date  the  mortgage  is  executed;  or 

(4)  Under  a  lease  executed  by  a 
governmental  agency,  an  Indian,  an 
Indian  tribe,  or  such  other  lessor  as  the 
Commissioner  may  approve  for  the 
maximum  term  consistent  with  the  legal 
authority  for  the  execution  of  such  a 
lease,  provided  that  the  term  of  any  such 
lease  shall  run  for  a  period  of  not  less 
than  50  years  from  the  date  the 
mortgage  is  executed. 

(b)  The  property  must  be  held  by  an 
eligible  Mortgagor  and  must,  at  the  time 
the  mortgage  is  coinsured,  be  free  and 
clear  of  other  liens  except  those 
approved  by  the  lender  in  accordance 
with  §  252.504. 

(c)  The  mortgage  must  cover  the  entire 
property  included  in  the  facility. 

§252.502    Title. 

(a)  Eligibility  of  title.  Title  to  the 
mortgaged  property  must  be  vested  in 
the  Mortgagor  on  the  date  the  Mortgage 
is  filed  for  record. 

(b)  Title  evidence.  Before  coinsurance 
of  the  Mortgage,  the  Mortgagor  must 
furnish  the  lender  with  a  survey, 
satisfactory  to  the  lender,  of  the 
Mortgaged  property  and  a  title 
insurance  policy  covering  the  property. 
If,  for  reasons  that  are  satisfactory  to 
the  lender,  title  insurance  cannot  be 
furnished,  the  Mortgagor  must  furnish 
evidence  of  title  in  accordance  with 
paragraph  (b)(2)  of  this  section.  The 
types  of  title  evidence  are: 

(1)  A  title  insurance  policy  issued  by  a 
company,  and  in  a  form,  satisfactory  to 


the  lender.  The  policy  must  name  the 
lender  and  the  Commissioner  as  the 
insureds,  as  their  interests  may  appear. 
The  policy  must  also  provide  that,  upon 
acquisition  of  title  by  the  lender,  it  will 
become  an  owner's  policy  running  to  the 
lender. 

(2)  An  abstract  of  title  satisfactory  to 
the  lender,  prepared  by  an  abstract 
company  or  an  individual  engaged  in  the 
business  of  preparing  abstracts  of  title, 
accompanied  by  a  legal  opinion 
satisfactory  to  the  lender  as  to  the 
quality  of  the  title,  signed  by  an  attorney 
experienced  in  the  examination  of  titles. 

§  252.503    Mortgage  and  note  provisions. 

(a)  The  mortgage  and  note  must  be 
executed  on  a  fonn  approved  by  the 
Commissioner  for  use  in  the  jurisdiction 
in  which  the  property  is  located.  The 
form  must  not  be  changed  without  prior 
written  approval  of  the  Commissioner. 

(b)  The  Mortgage  must  be  executed  by 
an  eligible  Mortgagor. 

(c)  The  Mortgage  must  be  a  first  lien 
on  property  that  conforms  with  property 
standards  prescribed  by  the 
Commissioner. 

(d)  The  note  must  provide  for  equal 
monthly  payments  of  interest  and 
principal  due  on  the  first  day  of  each 
month  in  accordance  with  a  level 
annuity  amortization  plan  agreed  to  by 
the  Mortgagor  and  lender  and 
acceptable  to  the  Commissioner. 

(e)  The  lender  will  determine  the  date 
of  first  payment  to  principal.  The  lapse 
of  time  between  completion  of  the 
project  and  beginning  of  amortization 
must  not  be  longer  than  the  lender 
determines,  in  accordance  with 
standards  established  by  the 
Commissioner,  to  be  necessary  to  obtain 
sustaining  occupancy. 

(f)(1)  The  Mortgage  must  provide  that 
all  monthly  payments  made  by  the 
Mortgagor  to  the  lender  be  added 
together  into  a  single  payment  made  by 
the  Mortgagor  on  each  monthly  payment 
date.  The  lender  must  apply  payments 
received  from  the  Mortgagor  or  for  the 
account  of  the  Mortgagor  to  the 
following  items  in  the  order  listed: 

(i)  MIP  under  Contract  of 
Coinsurance; 

(ii)  Ground  rents,  taxes,  special 
assessments,  and  fire  and  other  hazard 
insurance  premiums; 

(iii)  Interest  on  the  Mortgage:  and 

(iv)  Principal  on  the  Mortgage. 

(2)  Any  deficiency  in  the  amount  of 
the  aggregate  monthly  payment  required 
under  paragraph  (f)(1)  of  this  section 
will  constitute  a  tiscal  default.  The 
Mortgage  will  further  provide  for  a  grace 
period  of  30  days  within  which  time  the 
default  must  be  made  good. 


(g)  The  Mortgage  must  provide  for 
payments  by  the  Mortgagor  to  the 
lender,  on  each  monthly  payment  date, 
of  an  amount  sufficient  to  accumulate 
the  next  annual  MIP  one  payment  period 
before  the  MIP  is  due.  These  payments 
will  continue  only  as  long  as  the 
Contract  of  Coinsurance  is  in  effect. 

(h)  The  Mortgage  must  provide  for 
equal  monthly  payments  sufficient  to 
pay  any  ground  rents,  estimated  taxes, 
water  charges,  special  assessments,  and 
fire  and  other  hazard  insurance 
premiums,  within  a  period  ending  one 
month  before  these  items  become  due. 
The  Mortgage  must  also  make  provision 
for  adjustments  in  case  the  estimated 
amount  of  any  of  these  items  differs 
from  amounts  actually  payable  by  the 
Mortgagor. 

(i)  Partial  or  full  prepayment  of  the 
mortgage  is  subject  to  the  following 
standards  and  restrictions. 

(1)  Proprietary  facilities.  In  the  case 
of  the  mortgagor  operating  a  proprietary 
facility,  the  following  provisions  shall  be 
applicable: 

(i)  Prepayment  privilege.  Except  as 
otherwise  provided  in  paragraph  (3).  the 
mortgagor  may  prepay  the  mortgage  in 
whole  or  in  part  upon  any  interest 
payment  date  after  giving  to  the  lender 
30  days'  notice  in  writing  in  advance  of 
its  intention  to  so  prepay. 

(ii)  Prepayment  charge.  The  mortgage 
may  contain  a  provision  for  such 
additional  charge  in  the  event  of 
prepayment  of  principal  as  may  be 
agreed  upon  between  the  mortgagor  and 
the  coinsuring  lender,  in  accordance 
with  standards  adopted  by  the 
Commissioner.  Any  reduction  in  the 
original  principal  amount  of  the 
mortgage  resulting  from  the  certification 
of  cost  requirements  of  this  part  shall 
not  be  construed  as  a  prepayment  of  the 
mortgage. 

(2)  Nonprofit  facility.  In  the  case  of  a 
facility  operated  by  a  nonprofit 
corporation  or  association,  the  following 
provisions  shall  be  applicable: 

(i)  Prepayment  in  full.  The  mortgage 
indebtedness  may  be  prepaid  in  full  and 
the  Commissioner's  controls  terminated 
only  upon  the  condition  that  the 
Commissioner's  prior  consent  is 
obtained  as  he  may  prescribe. 

(ii)  Partial  prepayments.  With  the 
prior  written  approval  of  the 
Commissioner,  partial  prepayments  may 
be  made  for  the  purpose  of  reducing 
succeeding  monthly  payments  of  the 
remaining  balances  as  recast  over  the 
remaining  portion  of  the  original 
mortgage  term. 

(iii)  Optional  provision.  The  mortgage 
may,  if  required  by  the  lender,  contain  a 
provision  that  prior  to  maturity  and  with 
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the  approval  of  the  Commissioner, 
partial  prepayments  may  be  made  after 
30  days'  written  notice  to  the  lender  on 
any  principal  payment  date.  A 
reasonable  charge  may  be  allowed  as 
agreed  upon  between  the  mortgagor  and 
the  lender  in  accordance  with  standards 
adopted  by  the  Commissioner. 

(3)  Prepayment  of  bond-financed 
mortgages.  Where  the  mortgage  is  given 
to  secure  a  loan  made  by  a  lender  that 
has  obtained  the  funds  for  the  loan  by 
the  issuance  and  sale  of  bonds  or  bond 
anticipation  notes,  or  both,  the  mortgage 
may  contain  a  prepayment  restriction 
and  prepayment  penalty  charge 
acceptable  to  the  lender  as  to  terms, 
amount,  and  conditions  in  accordance 
with  standards  adopted  by  the 
Commissioner. 

(j)  The  note  may  provide  for  the 
collection  by  the  lender  of  a  late  charge, 
not  to  exceed  four  percent  of  each 
payment  to  interest  and  principal  that  is 
more  than  15  days  late,  or  such  other 
charges  as  may  be  agreed  to  by  the 
lender  and  the  Commissioner,  to  cover 
the  extra  expense  of  handling 
delinquent  payments.  Late  charges  must 
be  separately  charged  to  and  collected 
from  the  Mortgagor  and  may  not  be 
deducted  from  any  total  monthly 
payment. 

(k)  The  mortgage  must  contain  a 
covenant  prohibiting  the  use  of  the 
property  for  any  purpose  other  than  as  a 
residential  care  facility  eligible  for 
coinsurance  under  this  part. 

(1)  The  mortgage  must  contain  a 
covenant,  accepable  to  the 
Commissioner,  that  binds  the  mortgagor 
to  keep  the  property  insured  by  one  or 
more  standard  policies  for  fire  or  other 
hazards  stipulated  by  the  Commissioner 
or  the  lender.  The  amount  must  comply 
with  the  coinsurance  clause  applicable 
to  the  location  and  character  of  the 
property,  but  may  not  be  less  than  80 
percent  of  the  actual  cash  value  of  the 
insurable  improvements  and  equipment 
of  the  project.  The  initial  coverage  must 
be  in  the  amount  estimated  by  the 
lender  after  completion  of  the  project.  A 
standard  mortgagee  clause  making  loss 
payable  to  the  lender  and  the 
Commissioner  as  their  interests  may 
appear  must  be  included  in  the 
insurance  policy.  The  lender  is 
responsible  for  assuring  that  insurance 
is  maintained  in  force  and  in  the  amount 
required  by  this  paragraph  and  the 
mortgage.  If  the  mortgagor  does  not 
obtain  the  required  insurance,  the  lender 
must  do  so  and  assess  the  mortgagor  for 
such  costs.  These  insurance 
requirements  apply  as  long  as  the 
Coinsurance  Contract  is  in  force. 


§252.504    Mortgage  lien  and  ottter 
obligations. 

The  mortgagor  and  the  lender  must 
certify  at  endorsement  of  the  loan  for 
insurance,  and  the  lender  must 
determine: 

(a)  That  the  mortgage  is  a  first  lien 
upon  and  covers  the  entire  Project, 
including  the  equipment  financed  with 
mortgage  proceeds. 

(b)  That  the  property  upon  which  the 
improvements  have  been  made  or 
constructed,  and  the  equipment  financed 
with  mortgage  proceeds,  are  free  and 
clear  of  all  liens  other  than  the  insured 
mortgage  and  such  other  liens  as  may  be 
approved  by  the  lender  in  accordance 
with  standards  established  by  the 
Commissioner. 

(c)  That  the  certificate  sets  forth  all 
unpaid  obligations  in  connection  with 
the  mortgage  transaction,  the  purchase 
of  the  mortgaged  property,  the 
construction  or  rehabilitation  of  the 
Project  or  the  purchase  of  the  equipment 
financed  with  mortgage  proceeds. 

§  252.505    Regulatory  agreement. 

The  lender  and  the  Mortgagor  must 
execute  a  regulatory  agreement  in  a 
form  acceptable  to  the  Commissioner. 
The  regulatory  agreement  must  require 
the  Mortgagor  to  comply  with  the 
requirements  of  Subparts  G  and  H  and 
other  applicable  provisions  of  this  part 
for  as  long  as  the  Commissioner 
coinsures  the  Mortgage.  In  the 
regulatory  agreement,  the  lender  may 
regulate  the  Mortgagor  on  other  matters 
if  the  Commissioner  determines  that  the 
additional  lender  controls  or 
requirements  do  not  conflict  with  the 
requirements  of  this  part  or 
requirements  contained  in  the 
administrative  instructions  issued  under 
this  part. 

§  252.506    Ottier  dosing  documents. 

The  lender  will  require  execution  of 
such  other  closing  documents  as  the 
Commissioner  may  require. 

Subpart  G— Requirements  Relating  to 
Structure  of  Mortgagor  Entity  and 
Transfers  of  Ownership  Interest 

§  252.601    Requirements  applicable  to  all 
projects. 

(a)  The  Mortgagor  may  issue  shares  of 
capital  stock,  partnership  participations 
or  beneficial  certificates  of  interest,  as 
applicable,  only  in  the  number  and  form 
approved  by  the  lender. 

(b)  The  Mortgagor  must  comply  with 
the  Commissioner's  administrative 
procedures  for  previous  participation 
clearance  and  Transfers  of  Physical 
Assets  before  conveying,  assigning  or 
transferring  any  ownership  interest  in 


the  project  or  any  beneficial  interest  in 
any  trust  holding  title  to  the  project. 

(c)  The  Mortgagor  must  obtain  the 
Commissioner's  and  the  lender's  written 
approval  before: 

(1)  Conveying,  assigning,  transferring, 
encumbering  or  disposing  of  any  legal 
interest  in  the  project,  including  rents 
and  security  deposits; 

(2)  Engaging,  except  for  natural 
persons,  in  any  business  or  activity, 
including  the  operation  of  any  other 
project,  or  incurring  any  liability  or 
obligation  not  in  connection  with  the 
project. 

(d)  The  Mortgagor  may  not  resign  or 
withdraw  from  the  Project  until  the 
lender  has  approved  a  substitute 
Mortgagor. 

Subpart  H— Program  Relating  to 
Project  Operation 

§252.701    General. 

In  order  to  be  eligible  for  the  benefit 
of  coinsured  financing  under  this  part, 
the  Mortgagor  must  agree  to  be 
regulated  and  restricted  by  the  lender 
with  respect  to  the  ongoing  operation  of 
the  project  as  set  forth  in  this  subpart. 

§  252.702    Reserve  for  replacements  and 
general  operating  reserve. 

(a)  The  Mortgagor  must  establish  and 
maintain  a  reserve  for  replacements  to 
cover  the  cost  of  major  repairs  to  and 
replacement  of  structural  elements, 
mechanical  equipment  and  major 
movable  equipment  of  the  facility.  This 
reserve  will  be  held  and  administered 
by  the  lender  only  as  provided  in  the 
regulatory  agreement  and 
Commissioner's  administrative 
procedures. 

(b)  [Reserved] 

(c)  To  the  extent  consistent  with  the 
project's  liquidity  needs,  money  placed 
in  a  reserve  for  replacements  must  be 
invested  in  United  States  Treasury 
securities,  securities  issued  by  a  Federal 
agency,  or  deposits  that  are  insured  by 
an  agency  of  the  Federal  Government. 


§252.703 
services. 


Charges  for  facilities  and 


(a)  The  Mortgagor  will  determine 
charges,  taking  into  account  facilities 
and  services  offered  by  the  Project. 

(b)  The  Mortgagor  may  not  collect 
from  residents  or  prospective  residents 
an  admission  fee.  founder's  fee,  life-care 
fee.  or  similar  payment  pursuant  to  any 
agreement,  oral  or  written,  whereby  the 
Mortgagor  agrees  to  furnish 
accommodations  or  services  in  the 
project  to  persons  making  such 
payments. 
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§  252.704    Use  of  project  funds. 

(a)  The  Mortgagor  must  deposit  all 
rents  and  other  receipts  of  the  project  in 
the  name  of  the  project  in  accounts  that 
are  fully  insured  as  to  principal  by  an 
agency  of  the  Federal  Government. 
Project  funds  in  excess  of  these  needed 
to  meet  short-term  project  operating 
expenses  may  be  invested  in 
accordance  with  the  administrative 
instructions  of  the  Commissioner. 

(b)  The  Mortgagor  may  use  project 
funds  only  for: 

(1)  Payment  of  Mortgage  obligations; 

(2)  Payment  of  reasonable  expenses 
necessary  to  the  proper  operation  and 
maintenance  of  the  project; 

(3)  Deposits  to  the  reserve  for 
replacements  and  other  required 
reserves; 

(4)  Repayment  of  Mortgagor  advances 
authorized  by  the  Commissioner's 
administrative  procedures. 

(5)  Distributions  of  Surplus  Cash 
permitted  under  §  252.705; 

(c)  The  Mortgagor  may  not  use  project 
funds  to  liquidate  liabilities  related  to 
the  construction  of  the  project,  other 
than  the  Coinsured  Mortgage,  unless  the 
lender  authorized  this  use  in  accordance 
with  the  Commissioner's  administrative 
procedures. 

(d)  The  Mortgagor  must  deposit  and 
maintain  residents'  security  deposits  in 
a  trust  account  separate  and  apart  from 
all  other  funds  of  the  Project.  The  trust 
account  must  be  held  in  the  name  of  the 
Project  and  the  balance  in  the  account 
must  as  all  times  equal  or  exceed  the 
Project's  liability  for  residents'  security 
deposits.  The  owner  must  comply  with 
any  State  or  local  laws  regarding 
investment  of  security  deposits  and  the 
Distribution  of  interest  or  other  income 
earned  thereon.  Any  earnings  received 
from  the  investment  of  security  deposits 
must  accrue  to  the  benefit  of  the  Project 
or  the  Project  residents. 

§  252.705    Distributions  and  residual 
receipts. 

(a)  The  Mortgagor  may  make,  receive 
or  retain  Distributions  only  as  provided 
in  this  section.  The  Mortgagor  must 
compute  Surplus  Cash  and  Distributions 
in  accordance  with  the  Commissioners 
administrative  requirements. 

(b)  Proprietary  Mortgagors.  (1) 
Distributions  may  be  paid  only  from 
Surplus  Cash  that  exists  as  of  the  end  of 
a  semiannual  or  annual  fiscal  period. 

(2)  Initial  Distributions  may  be  paid 
only  after  construction  has  been 
completed  and  the  Mortgagor  has 
submitted  the  cost  certifications 
required  by  §  252.402. 

(3)  No  Distribution  may  be  paid  from 
boriowed  funds,  or  when  payments  due 


under  the  note.  Mortgage,  or  regulatory 
agreement  have  not  been  made. 

(4)  If  any  of  the  conditions  listed 
below  applies,  the  Mortgagor  may 
distribute  Surplus  Cash  only  after 
obtaining  the  lender's  written  approval 
to  do  so; 

(i)  The  Mortgagor  has  not 
satisfactorily  responded  to  any  lender  or 
HUD  on-site  review  report,  annual 
financial  statement  correspondence  or 
any  other  correspondence  that  requires 
the  Mortgagor  to  implement  corrective 
action,  and  that  was  received  at  least  30 
days  before  the  end  of  the  fiscal  period 
for  which  the  Surplus  Cash  computation 
is  made; 

(ii)  The  lender  determines  and  gives 
the  owner  written  notification  that  the 
project  has  significant  uncorrected 
physical  deficiencies;  or 

(iii)  There  is  a  covenant  default  (as 
defined  in  §  252.806(b))  under  the 
provisions  of  the  Mortgage  or  the 
regulatory  agreement. 

(c)  Nonprofit  and  public  mortgagors. 
No  distributions  are  permitted  on 
projects  owned  by  nonprofit  or  public 
mortgagors.  (1)  Any  Surplus  Cash 
generated  by  such  project  must  be 
deposited  in  the  Residual  Receipts 
account  with  the  lender  within  60  days 
after  the  end  of  each  fiscal  year  in  which 
the  Surplus  Cash  is  generated. 

(2)  Residual  Receipts  must  at  all  times 
remain  under  the  control  of  the  lender. 
The  lender  must  administer  the  Residual 
Receipts  account  in  accordance  with  the 
Commissioner's  administrative 
requirements. 

(3)  The  lender  must  invest  Residual 
Receipts  in  accordance  with  the 
administrative  requirements  of  the 
Commissioner.  All  earnings  on  these 
investments  must  be  added  to  the 
Residual  Receipts  account  unless  other 
disposition  of  such  earnings  has  been 
approved  by  the  Commissioner,  or  by 
the  lender  in  accordance  with  the 
Commissioner's  administrative 
requirements. 

(4)  When  the  contract  of  coinsurance 
is  terminated  any  funds  remaining  in  the 
Residual  Receipts  account  must  be 
distributed  in  accordance  with  the 
Commissioner's  administrative 
requirements. 

§  252.706    Project  management 

The  Mortgagor  must: 

(a)  Provide  for  management 
satisfactory  to  the  lender  and  the 
Com.missioner.  execute  a  management 
contract  that  meets  the  requirements  of 
the  Commissioner,  and  deliver  to  the 
lender  such  certifications  and 
information  regarding  project 
management  as  the  Commissioner  and 
lender  may  require. 


(b)  Maintain  the  project  in  good  repair 
and  condition  and  promptly  complete 
necessary  repairs  and  maintenance  as 
required  by  the  lender. 

(c)  Assure  that  all  project  expenses 
are  reasonable  in  amount  and  necessary 
to  the  operation  of  the  project. 

(d)  Obtain  the  lender's  and  the 
Commissioner's  written  approval  before 
undertaking  self-management, 
contracting  for  management  services,  or 
paying  (or  incurring  any  obligation  to 
pay)  fees  for  management  services. 

(e)  Establish  and  maintain  the 
Project's  books,  accounts  and  records  m 
accordance  with  the  Commissioner's 
and  lender's  administrative 
requirements.  Books  and  accounts  must 
be  maintained  for  such  periods  of  time 
as  the  Commissioner  may  prescribe. 

(f)  Permit  the  lender,  the 
Commissioner,  the  HUD  Inspector 
General,  the  Comptroller  General  of  the 
United  States,  or  their  authorized  agents 
to  inspect  the  project's  property, 
equipment,  buildings,  plans,  offices, 
apparatus,  devices,  books,  accounting 
records,  contracts,  and  documents 
during  reasonable  business  hours.  This 
right  to  inspect  extends  to  the  records  of 
the  Mortgagor,  as  well  as  to  the  records 
of  any  companies  with  which  the 
Mortgagor  has  an  identity  of  interest,  as 
defined  in  the  regulator}'  agreement. 

(g)  Furnish  the  lender  and  the 
Commissioner  with  a  financial  report  on 
the  project's  operations  within  60  days 
following  the  end  of  each  fiscal  year, 
unless  the  lender  authorizes  the 
Mortgagor  to  submit  the  report  on  a  later 
date.  Unless  the  Commissioner 
authorizes  the  lender  to  accept  an 
unaudited  report,  the  report  must  be 
made  by  an  independent  certified  public 
accountant  or  by  an  independent  public 
accountant  licensed  by  a  State  or  other 
political  subdivision  on  or  before 
December  31,  1970. 

(h)  Upon  request,  furnish  the  lender 
with  operating  budgets;  occupancy, 
accounting  and  other  reports;  properly 
certified  copies  of  minutes  of  meetings 
of  the  directors,  officers,  shareholders, 
or  beneficiaries  of  the  Mortgagor  entity; 
and  specific  answers  to  questions  raised 
from  time  to  time  by  the  lender  relative 
to  income,  assets,  liabilities,  expenses, 
operation,  and  condition  of  the  projpct. 
The  Mortgagor  must  furnish  a  response 
to  the  lender's  or  HUD's  on-site  review 
reports  and  written  inquiries  regarding 
annual  or  monthly  financial  statements 
no  later  than  30  days  after  receipt  of  the 
lender's  report  or  inquiries. 

(i)  In  advertising  accommodations  and 
services  and  in  admitting  residents, 
adhere  to  civil  rights  and  equal 
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opportunity  requirements  set  forth  in 
§  252.208. 

Subpart  I— Contract  Rights  and 
Obligations  Mortgage  Insurance 
Premiums 

§  252/801    MIP  In  insurance  of  advances 
cases. 

(a)  Amount  of  MIP  to  be  collected 
from  the  Mortgagor.  (1)  Before  the  intial 
endorsement  of  the  Mortgage  for 
coinsurance,  the  lender  must  collect  a 
MIP  from  the  Mortgagor  equal  to  one 
percent  of  the  original  amount  of  the 
Mortgage. 

(2)  If  the  date  of  the  first  principal 
payment  is  more  than  one  year  after  the 
date  of  initial  endorsement,  the  lender 
must,  before  each  anniversary  of  the 
date  of  initial  endorsement  that  occurs 
more  than  30  days  before  the  first 
principal  payment,  collect  from  the 
Mortgagor  an  additional  MIP  equal  to 
0.5  percent  of  the  original  Mortgage 
amount. 

(3)  Before  the  first  principal  payment, 
the  lender  must  collect  from  the 
Mortgagor  an  amount  equal  to  0.5 
percent  of  the  average  outstanding 
principal  balance  of  the  Mortgage  for 
the  year  following  the  first  principal 
payment. 

(4)  Beginning  with  the  first  principal 
payment  and  continuing  until  the 
Coinsurance  Contract  terminates,  the 
lender  must  collect  and  place  in  escrow 
monthly  MIP  sufficient  to  accumulate  0.5 
percent  of  the  average  principal  that  will 
be  outstanding  during  the  upcoming 
year.  No  adjustments  may  be  made  for 
delinquent  payments  or  prepayments  on 
the  Mortgage  except  as  provided  in 

§  252.804. 

(5)  The  MIP  required  under 
paragraphs  (a)  (1)  and  (2)  of  this  section 
may  be  included  in  the  Mortgage.  The 
Mortgagor  must  pay  the  MIP  required 
under  paragraphs  (a)  (3)  and  (4)  of  this 
section  from  its  own  funds. 

(b)  Payment  of  MIP  by  the  lender.  (1) 
At  initial  endorsement,  the  lender  must 
pay  to  the  Commissioner  an  initial  MIP 
equal  to  .65  percent  of  the  original 
amount  of  the  Mortgage. 

(2)  If  the  date  of  the  first  principal 
payment  is  more  than  one  year  after  the 
date  of  the  initial  endorsement,  the 
lender  must,  on  each  anniversary  of  the 
date  of  initial  endorsement  that  occurs 
more  than  30  days  before  the  first 
principal  payment,  pay  to  the 
Commissioner  an  additional  MIP  equal 
to  0.5  percent  of  the  original  Mortgage 
amount. 

(3)  Following  final  endorsement,  the 
Commissioner  will  adjust  the  MIP  so 
that  it  equals  .65  percent  per  year  of  the 
average  outstanding  principal  balance 


for  the  year  following  the  date  of  initial 
endorsement  plus  0.5  percent  per  year  of 
the  average  outstanding  principal 
balance  for  the  period  from  the  first 
anniversary  of  initial  endorsement  to  the 
date  of  the  first  principal  payment.  If  the 
adjusted  amount  is  less  than  the  amount 
previously  paid  by  the  lender,  the 
Commissioner  will  refund  the  excess 
amount  to  the  lender  for  application  to 
the  mortgagor's  account. 

(4)  On  the  date  of  the  first  principal 
payment  and  each  year  thereafter  on  the 
anniversary  of  the  date  on  which  the 
first  principal  payment  was  due,  and 
continuing  until  the  Coinsurance 
Contract  is  terminated,  the  lender  must 
pay  to  the  Commissioner  a  MIP  equal  to 
0.4  percent  of  the  average  outstanding 
principal  balance  of  the  mortgage  for  the 
12  months  following  the  date  the 
premium  becomes  payable.  The  average 
outstanding  principal  balance  is 
computed  using  the  project's 
amortization  schedule.  No  adjustments 
may  be  made  for  delinquent  payments 
or  Mortgage  prepayments  except  as 
provided  in  §  252.804. 

§  252.802    MIP  In  Insurance  upon 
completion  cases. 

(a)  Amount  of  MIP  to  be  collected 
from  the  Mortgagor.  (1)  Before 
endorsement  of  the  Mortgage  for 
coinsurance,  the  lender  must  collect 
from  the  Mortgagor  a  MIP  equal  to  0.5 
percent  per  year  of  the  average 
outstanding  principal  balance  of  the 
Coinsured  Mortgage  from  the  date  of  the 
endorsement  to  one  year  after  the  due 
date  of  the  first  payment  to  principal. 

(2)  For  each  year  thereafter,  the  lender 
must  collect  from  the  Mortgagor  monthly 
MIP  sufficient  to  accumulate  and  place 
in  escrow  0.5  percent  of  the  average 
principal  balance  outstanding  during  the 
upcoming  year.  No  adjustments  may  be 
made  for  delinquent  payments  or 
prepayments  on  the  Mortgage  except  as 
provided  in  §  252.804. 

(b)  Payment  of  MIP  by  the  lender  (1) 
At  endorsement,  the  lender  must  pay  to 
the  Commissioner  an  initial  MIP  equal 
to  0.5  percent  of  the  face  amount  of  the 
Mortgage.  Following  endorsement,  the 
Commissioner  will  adjust  the  initial  MIP 
so  that  it  equals  0.5  percent  per  year  of 
the  average  outstanding  balance  of  the 
Mortgage  from  the  date  of  endorsement 
to  one  year  after  the  due  date  of  the  first 
payment  to  principal.  If  this  adjusted 
amount  is  more  than  the  amount  paid  by 
the  lender  at  endorsement,  the 
Commissioner  will  hill  the  lender  for  the 
difference.  If  the  adjusted  amount  is 
lower  than  the  amount  paid  by  the 
lender  at  endorsement,  the 
Commissioner  will  refund  the  excess 


amount  to  the  lender  for  application  to 
the  Mortgagor's  account. 

(2)  Beginning  on  the  anniversary  of 
the  date  on  which  the  first  principal 
payment  was  due  and  continuing 
annually  thereafter  until  the 
Coinsurance  Contract  is  terminated,  the 
lender  must  pay  to  the  Commissioner  a 
MIP  equal  to  0.4  percent  of  the  average 
outstanding  principal  balance  for  the  12 
months  following  the  date  the  premium 
becomes  available.  The  average 
outstanding  principal  balance  is 
computed  using  the  project's 
amortization  schedule.  No  adjustments 
may  be  made  for  delinquent  payments 
or  Mortgage  prepayments  except  as 
provided  in  §  252.804. 

§  252.803    Duration  and  method  of 
payment  of  MIP. 

[a]  MIP  payments  must  continue 
annually  until  one  of  the  following 
occurs: 

(1)  The  Mortgage  is  paid  in  full; 

(2)  A  deed  to  the  lender  is  filed  for 
record;  or 

(3)  The  Contract  of  Coinsurance  is 
otherwise  terminated  with  the  consent 
of  the  Commissioner. 

(b)  The  lender  may  pay  any  MIP 
required  under  this  part  in  cash  or 
debentures. 

§  252.804    Pro  rata  refund  of  annual  MIP. 

If  the  Coinsurance  Contract  is 
terminated  by  prepayment  in  full  or  by 
termination  with  the  consent  of  the 
Commissioner  after  the  due  date  of  the 
first  annual  MIP,  the  Commissioner  will 
refund  any  MIP  paid  for  the  period  after 
the  effective  date  of  the  termination  of 
insurance.  The  refund  will  be  mailed  to 
the  lender  for  credit  to  the  Mortgagor's 
account.  In  computing  the  pro  rata 
portion  of  the  annual  MIP,  the  date  of 
termination  of  coinsurance  will  be  the 
last  day  of  the  month  in  which  the 
Mortgage  is  prepaid  or  the 
Commissioner  receives  a  termination 
request.  No  refund  will  be  made  if 
insurance  was  terminated  because  of  a 
default  or  if  termination  occurs  before 
the  date  the  first  annual  MIP  is  due. 

§252.805    Late  ctiarges— MIP. 

(a)  If  the  Commissioner  receives  a 
MIP  payment  more  than  15  days  after 
the  later  of  the  billing  date  or  due  date, 
the  lender  must  pay  a  late  charge  of  four 
percent  of  the  amount  due. 

(b)  If  the  Commissioner  receives  a 
MIP  payment  more  than  30  days  after 
the  later  of  the  billing  date  or  due  date, 
the  lender  must  pay  both  the  four 
percent  late  charge  and  interest.  Interest 
will  be  charged  from  the  later  of  the 
billing  date  or  the  due  date  at  a  late  set 
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in  conformity  with  the  Treasury  Fiscal 
Requirements  Manual. 

Protection  of  Mortgage  Security 

§  252.806    Annual  physical  Inspection. 

As  long  as  the  mortgage  is  coinsured 
by  the  Commissioner,  the  lender  must 
ascertain  the  general  physical  condition 
of  the  property  at  least  once  in  each 
calendar  year.  The  lender  must  furnish 
the  Commissioner  and  the  mortgagor  a 
copy  of  its  inspection  report,  which  must 
contain  the  lender's  recommendations 
for  any  corrective  actions. 

Delinquency  and  Default  Under  the 
Mortgage 

§  252.807    Notice  of  delinquency. 

If  the  lender  has  not  received  the 
Mortgagor's  monthly  Mortgage  payment 
by  the  16th  day  of  the  month  in  which 
the  payment  is  due,  the  lender  must  give 
the  Commissioner  and  the  mortgagor 
written  notice  of  the  delinquency.  This 
notice  must  include  the  information 
required  by  the  Commissioner's 
administrative  procedures.  The  lender 
must  mail  this  notice  in  time  for  it  to  be 
received  by  the  Commissioner  by  the 
20th  day  of  that  month. 

§  252.808    Definition  of  default. 

(a)  A  monetary  default  exists  when 
the  Mortgagor  fails  to  make  any 
payment  due  under  the  Mortgage. 

(b)  A  covenant  default  exists  when 
the  Mortgagor  fails  to  perform  any  other 
covenant  under  the  provisions  of  the 
Mortgage  or  the  regulatory  agreement, 
which  is  incorporated  in  the  Mortgage. 
A  lender  becomes  eligible  for  insurance 
benefits  on  the  basis  of  a  covenant 
default  only  after  the  lender  has 
accelerated  the  debt  and  the  owner  has 
failed  to  pay  the  full  amount  due,  thus 
converting  a  covenant  default  into  a 
monetary  default. 

§  252.809    Date  of  default. 

For  purposes  of  this  subpart,  the  date 
of  default  is: 

(a)  The  date  of  the  first  uncorrected 
failure  to  perform  a  mortgage  covenant 
or  obligation;  or 

(b)  The  date  of  the  first  failure  to 
make  a  monthly  payment  that  is  not 
covered  by  subsequent  payments,  when 
such  subsequent  payments  are  applied 
to  the  overdue  monthly  payments  in  the 
order  in  which  they  were  due. 

§  252.8 1 0    Notice  of  default. 

If  a  default  (as  defined  in  §  252.808) 
continues  for  a  period  of  30  days,  the 
lender  must  notify  the  Commissioner 
within  30  days  thereafter,  unless  the 
default  is  cured.  Unless  waived  by  the 
Commissioner,  the  lender  must  submit 
this  notice  monthly  on  a  form  prescribed 


by  the  Commissioner  until  the  default 
has  been  cured,  the  lender  has  acquired 
title  to  the  property,  or  the  coinsurance 
contract  has  been  terminated. 

§  252.81 1    Financial  relief  to  cure  a  default. 

(a)  To  reinstate  a  defaulted  Mortgage, 
the  lender  may  use  one  or  more  of  the 
forms  of  financial  relief  described  in  this 
section.  The  lender's  efforts  to  cure  a 
default  will  not  result  in  a  curtailment  of 
interest  as  provided  by  §  252.821(b)  in 
any  subsequent  claim  for  insurance 
benefits,  if  the  lender  complies  with  the 
conditions  set  forth  in  this  section  and 
the  notice  requirements  set  forth  in 
§§  252.810  and  252.815.  The  lender  must 
service  delinquent  loans  in  accordance 
with  the  Commissioner'^  administrative 
requirements. 

(1 )  Temporary  adjustment  of 
Mortgage  payments.  Without  obtaining 
the  Commissioner's  approval,  the  lender 
may  agree  to  hold  the  Mortgage  in 
default  and  temporarily  adjust 
payments,  if  a  temporary  payment  plan 
meets  the  conditions  listed  below.  The 
lender  may  approve  a  payment  plan  that 
does  not  meet  all  of  these  conditions 
only  after  obtaining  the  Commissioner's 
written  approval. 

(i)  The  temporary  payment  plan  will 
last  no  longer  than  18  months. 

(ii)  Payments  will  be  set  at  less  than 
the  debt  service  and  escrows  required 
by  the  Mortgage  for  no  more  than  six 
months. 

(iii)  The  plan  requires  the  Mortgagor 
to  pay  a  specific  dollar  amount  each 
month  toward  the  Mortgage 
delinquency,  but  also  gives  the  lender 
the  right  (subject  to  the  Commissioner's 
administrative  requirements)  to  require 
that  the  Mortgagor  also  apply  any  net 
operating  income  to  the  Mortgage 
delinquency. 

(iv)  The  Plan  requires  the  Mortgagor 
to  furnish  the  lender  monthly  accounting 
reports  until  the  Mortgage  is  reinstated. 

(v)  The  Mortgagor  agrees  that,  even  if 
the  project  is  current  under  the  terms  of 
a  temporary  payment  plan,  no 
distributions  will  be  paid  until  the 
Mortgage  itself  has  been  brought  current 
and  the  Mortgagor  has  complied  with  all 
terms  of  the  temporary  payment  plan 
and  any  broader  reinstatement  plan, 
including  the  completion  of  any 
maintenance  work  or  management 
initiatives. 

(2)  Withdrawal  from  the  reserve  for 
replacements.  If  the  Mortgage  is  more 
than  25  days  delinquent,  the  lender  may 
withraw  reserve  funds  without  prior 
Commissioner  approval  to  pay  up  to  one 
month's  debt  service  and  Mortgage 
escrows.  The  lender  must  obtain  the 
Commissioner's  written  approval  for 
withdrawals  that,  individually  or 


cumulatively  over  a  12-month  period, 
would  exceed  one  month's  Mortgage 
payment. 

(3)  Suspension  of  deposits  to  the 
reserve  for  replacements.  The  lender 
may  suspend  up  to  six  month's  reserve 
deposits  for  up  to  six  months  during  any 
36  month  period.  The  lender  must  obtain 
the  Commissioner's  written  approval  for 
suspensions  in  excess  of  six  months 
during  any  36-month  period. 

(4)  Recasting  the  Mortgage.  The 
lender  may  recast  delinquent  principal 
and  interest  over  the  remaining 
Mortgage  term  so  long  as  the  sum  of  the 
outstanding  principal  balance  of  the 
Mortgage  and  the  delinquency  being 
recast  does  not  exceed  the  original 
Mortgage  amount,  and  the  lender 
obtains  the  Commissioner's  written 
approval  before  executing  an  agreement 
permanently  modifying  the  terms  of  the 
Mortgage. 

(b)  For  any  project  comprising  a 
G.NMA  pool,  the  lender-issuer  must 
continue  to  pay  the  securities  holders 
the  full  amount  of  scheduled  payments 
due  under  the  securities,  even  if  the 
lender  does  not  collect  the  full  amount 
from  the  Mortgagor. 

§  252.812    Reinstatement  of  a  defaulted 
mortgage. 

If  the  Mortgagor  cures  the  default 
before  the  completion  of  any  foreclosure 
proceedings,  the  insurance  will  continue 
as  if  a  default  had  not  occurred.  The 
mortgagor  must  pay  all  reasonable 
expenses  that  the  lender  incurs  in 
connection  with  the  foreclosure 
proceedings.  The  lender  must  give 
written  notice  of  reinstatement  to  the 
Commissioner. 

Termination 

§  252.813  Termination  of  coinsurance 
contract 

(a)  The  Contract  of  Coinsurance  will 
terminate  if  any  of  the  following  occurs: 

(1)  The  Mortgage  is  paid  in  full; 

(2)  The  lender  acquires  the  Mortgaged 
property  and  notifies  the  Commissioner 
that  it  will  not  make  a  claim  for 
insurance  benefts; 

(3)  The  Mortgagor  redeems  the 
property  after  foreclosure; 

(4)  A  party  other  than  the  lender 
acquires  the  property  at  a  foreclosure 
sale; 

(5)  The  Mortgagor  and  lender  jointly 
request  termination  and  the 
Commissioner  grants  approval;  or 

(6)  The  lender  or  its  successors  or 
assigns  commit  fraud  or  make  a  material 
misrepresentation  to  the  Commissioner 
with  respect  to  the  Contract  of 
Coinsurance  on  the  Mortgage. 
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(b)  The  Contract  of  Coinsurance  may, 
at  ike  option  of  the  Commissioner,  be 
terminated  in  the  event  of  the 
assignment  or  transfer  of  interest  of  a 
Coinsured  Mortgage  which  does  not 
meet  the  requiremeiits  of  5  252.106. 

(c]  When  the  Coinsurance  Contract  is 
terminated,  all  of  the  rights  and 
obligations  of  the  Mortgagor  and  the 
lender,  including  the  obligation  to  pay 
MIP,  will  terminate. 

§  252.814    N^ca  and  date  of  termination 

The  Comnmsioner  will  notify  the 
lender  that  the  contract  of  coinsurance 
on  a  Mortgage  has  been  terminated  and 
will  establish  the  effective  date  of  the 
termination.  TKe  termination  date  will 
be  the  last  day  of  the  month  in  which 
any  one  of  the  events  specified  in 
§  252.813  occurs. 

Claim  Procedure  and  Payment  of 
Insurance  BeneFits 

§252415    Notice  of  election  to  acquire 
property  and  ffle  a  dalm. 

Unless  the  Commissioner  has  given 
the  lender  a  written  extension,  the 
lender  must  notify  the  Commissioner  of 
its  election  to  acquire  the  property  and 
its  intention  to  file  a  claim  for  insurance 
benefits  within  75  days  of  the  date  of 
default.  The  Commissioner  will  approve 
an  extension  of  the  75-day  deadline  if 
the  Commissioner  determines  that:  (a) 
the  lender  and  the  Mortgagor  are 
diligently  pursuing  reinstatement  of  the 
Mortgage,  and  (b)  reinstatement  of  the 
Mortgage  and  resolution  of  the  problems 
that  led  to  the  default  are  feasible. 

§  252.816    Acquisition  of  property. 

Unless  the  Commissioner  has  given 
the  lender  a  written  extension,  within  30 
days  after  submitting  the  notice  required 
by  §  252.815,  the  lender  must  institute 
action  either  to  foreclose  the  Mortgage 
or  acquire  title  to  the  Mortgaged 
property  through  deed-in-lieu  of 
foreclosure.  The  lender  must  exercise 
reasonable  diligence  in  pursuing  this 
action,  and  must  promptly  report  to  the 
Commissioner  any  developments  that 
might  delay  the  completion  of 
acquisition.  During  the  period  that  the 
lender  controls  the  property,  it  must 
adhere  to  the  Commissioner's 
requirements  for  project  management, 
as  set  forth  in  the  regulatory  agreement 
and  the  Commissioner's  administrative 
procedures. 

§  252.817    Deed  In  lieu  of  foreclosure. 

In  lieu  of  instituting  or  completing  a 
foreclosure,  the  lender  may  acquire  the 
property  by  voluntary  conveyance  from 
the  Mortgagor.  The  lender  may  accept  a 
deed-in-lieu  of  foreclosure  if: 


(a)  The  Mortgage  is  in  default  at  the 
time  the  deed  is  executed  and  delivered: 

(b)  The  credit  instrument  is  cancelled 
and  surrendered  to  the  Mortgagor; 

(c)  The  Mortgage  of  record  is  satisfied 
as  a  part  of  the  consideration  for  the 
conveyance;  and 

(d)  The  deed  from  the  Mortgagor 
conveys  marketable  title  and  contains  a 
covenant  that  warrants  against  the  acts 
of  the  grantor  and  all  claims  by,  through, 
or  under  the  grantor. 

§  252.8 1 8    Disposition  of  property  and 
application  for  insurance  benefits. 

(a)  After  the  acquisition  of  marketable 
title  to  the  property,  the  lender  must 
obtain  two  appraisals  of  the  property 
performed  by  independent  appraisers. 
The  lender  must  select  the  appraisers 
from  a  panel  approved  by  the 
Commissioner.  "The  appraisals  must 
estimate  the  market  value  of  the 
property,  as  of  the  date  of  acquisition, 
for  its  highest  and  best  use.  The  higher 
of  the  two  appraisal  values  shall  be 
deemed  the  appraisal  value  for  purposes 
of  this  subpart. 

(b)  After  the  lender  sells  the  property, 
or  after  the  end  of  12  months  from  the 
date  of  acquisition  of  title,  whichever 
occurs  first,  the  lender  may  file  a  claim 
for  any  insurance  benefits  to  which  it  is 
entitled  under  §  252.820.  The  lender 
must  file  the  claim  no  later  than  15  days 
after  the  sale,  or  expiration  of  the  12- 
month  period,  whichever  is  applicable, 
or  Mortgage  interest  will  be  curtailed  in 
accordance  with  §  252.821(b). 

(c)  The  lender  must  file  the  claim  on  a 
form  approved  by  the  Commissioner  and 
must  state  the  sales  price  and  the 
income  and  expenses  incurred  in 
connection  with  the  acquisition,  repair, 
operation,  and  sale  of  the  property.  The 
lender  must  also  submit  evidence  in 
support  of  the  claim,  as  prescribed  by 
the  Commissioner,  including  the 
appraisals  required  by  paragraph  (a)  of 
this  section,  and  ledger  records  and 
documentation  for  all  accounts  relating 
to  the  Mortgage  transaction. 

(d)  If  the  property  has  not  been 
disposed  of  at  the  time  of  the  lender's 
request  for  payment,  the  lender  must  use 
the  higher  of  the  two  appraised  values  of 
the  property  secured  in  accordance  with 
paragraph  (a)  of  this  section  in  its 
notification  to  the  Commissioner,  in  lieu 
of  the  sales  price. 

§252.819    Mettwd  Of  payment 

The  Commissioner  will  pay  insurance 
benefits  in  cash,  unless  the  lender  files  a 
written  request  for  payment  in 
debentures.  In  the  event  that  the  lender 
requests  debentures,  all  of  the 
provisions  of  24  CFR  207.259(e)  will 
apply,  except  that  the  debentures  will  be 


dated  as  of  the  date  of  settlement  of  the 
claim. 

§  252.820    Amount  of  payment 

(a)  The  basis  for  the  computation  of 
insurance  benefits  will  be: 

(1)  The  principal  balance  of  the 
Mortgage  unpaid  as  of  the  date  of  the 
insti^tion  of  foreclosure  proceedings  or 
the  date  of  acquisition  of  the  property 
by  deed-in-lieu  of  foreclosure; 

(2)  Plus  all  items  set  forth  in  §  252.821; 

(3)  Less  all  items  set  forth  in  §  252.822. 

(b)  The  Commissioner  will  pay 
insurance  benefits  equal  to  85  percent  of 
the  amount  computed  under  paragraph 
(a)  of  this  section  if  the  lender: 

(1)  has  obtained  no  insurance  of  its 
coinsurance  risk, 

(2)  has  insured  50  percent  or  less  of  its 
coinsurance  risk  or 

(3)  is  a  State  Housing  Agency  eligible 
as  a  lender  under  §  203.7(c)  of  this 
chapter  that  obtained  reinsurance  from 
an  authorized  public  mortgage  insurer 
for  any  portion  or  all  of  its  coinsurance 
risk,  where  the  Commissioner  finds  an 
identity  of  interest  exists  between  the 
State  Housing  Agency  and  the  public 
mortgage  insurer. 

(c)  The  Commissioner  will  pay 
insurance  benefits  equal  to  72.25  percent 
of  the  amount  computed  under 
paragraph  (a)  of  this  section  if  the  lender 
has  obtained  insurance  for  either  more 
than  50  percent  of  its  coinsurance  risk  or 
that  portion  of  its  coinsurance  risk  that 
equals  the  maximum  amount  that  the 
insurer  is  authorized  to  insure. 

(d)  This  paragraph  sets  forth  the 
amount  of  coinsurance  benefits  to  be 
paid  when  the  amount  of  reinsurance 
obtained  by  the  lender  changes.  If 
reinsurance  is  increased  after  initial  or 
final  endorsement,  HUD's  insurance 
benefits  will  be  reduced  accordingly. 
HUD's  insurance  benefits  will  not  be 
increased  if  reinsurance  is  reduced  or 
cancelled  after  final  endorsement. 

§  252.821     Items  included  in  payment 

In  computing  insurance  benefits,  the 
following  items  will  be  added  to  the 
amount  described  in  §  252.820(a)(1): 

(a)  The  amount  of  all  payments  that 
the  lender  made  from  its  own  funds  and 
not  from  project  income  for: 

(1)  Taxes,  special  assessments,  and 
water  bills  that  are  liens  before  the 
Mortgage; 

(2)  Fire  and  hazard  insurance  on  the 
property;  and 

(3)  Any  Mortgage  insurance  premiums 
paid  after  the  date  of  default.  However, 
HUD  will  not  reimburse  the  lender  for 
any  interest,  late  charge  or  other 
penalties  imposed  because  of  the 
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lender's  failure  to  make  the  required 
payments  when  due. 

(b)  An  amount  equivalent  to  Mortgage 
interest  on  the  unpaid  principal  balance 
of  the  Mortgage  on  the  date  the  lender 
initiated  foreclosure  proceedings  or  on 
the  date  the  lender  acquired  title  to  the 
property  through  deed-in-lieu  of 
foreclosure.  This  interest  will  be 
payable  from  the  date  of  default  to  the 
date  of  payment  of  the  insurance 
benefits.  However,  if  the  lender  fails  to 
meet  any  of  the  requirements  of 

5§  252.810,  252.815,  252.816.  or 
252.818(b),  within  the  specified  time 
(including  any  permissible  extension  of 
time),  the  accrual  of  interest  allowance 
on  the  cash  payment  will  be  curtailed  by 
the  number  of  days  by  which  the 
required  action  was  late. 

(c)  An  amount  not  in  excess  of  two- 
thirds  of  the  costs  actually  paid  by  the 
lender  and  approved  by  the 
Commissioner  of  acquiring  the  property. 
These  costs  may  not  include  loss  or 
damage  resulting  from  the  invalidity  or 
unenforceability  of  the  Mortgage  lien  or 
the  unmarketability  of  the  Mortgagor's 
title. 

(d)  Reasonable  payments  that  the 
lender  made  from  its  own  funds  and  not 
from  project  income  for 

(1)  Ordinary  and  necessary 
preservation,  operation  and 
maintenance  of  the  property; 

(2)  Repairs  necessary  to  meet  the 
objectives  of  the  HUD  minimum 
property  standards,  those  required  by 
local  law,  and  additional  repairs  that 
HUD  specifically  approved  in  advance; 
and 

(3)  Ordinary  and  necessary  expenses 
in  connection  with  the  sale  of  the 
property. 

§  252.822    Items  deducted  from  payment 

In  computing  insurance  benefits,  the 
following  items  will  be  deducted  from 
the  amount  described  in  §  252.820(a](l]: 

(a)  An  amount  equal  to  five  percent  of 
the  outstanding  principal  balance  of  the 
Mortgage  on  the  date  the  lender 
instituted  foreclosure  proceedings  or 
acquired  title  to  the  property  through 
deed-in-lieu  of  foreclosure; 

(b)  All  amounts  received  by  the  lender 
on  account  of  the  Mortgage  after  the 
institution  of  foreclosure  proceedings  or 
the  acquisition  of  the  property  through 
deed-in-lieu  of  foreclosure  after  default, 
and  any  other  reimbursement  to  the 
lender,  other  than  under  the 
Coinsurance  Contract; 

(c)  All  cash  or  funds  related  to  the 
mortgaged  property  that  the  lender 
holds  (or  to  which  it  is  entitled) 
including  deposits  and  escrows  made 
for  the  account  of  the  Mortgagor. 
However,  for  any  Mortgage  comprising  a 


GNMA  pool,  this  deduction  must 
exclude  any  funds  in  the  lender-issuer's 
custodial  accounts  and  collateral 
funding  a  GNMA  Deposit  Agreement 
relating  to  the  lender-issuer  loss 
exposure  during  the  GNMA  Indemnity 
Period; 

(d)  The  amount  of  any  undrawn 
balance  under  a  letter  of  credit  that  the 
lender  accepted  in  lieu  of  a  cash  deposit 
for  an  escrow  agreement; 

(e)  Any  net  income  from  the 
Mortgaged  property  that  the  lender 
received  after  the  date  of  default; 

(f)  The  proceeds  from  the  sale  of  the 
project  or  the  appraised  value  of  the 
project  as  provided  in  §  252.818,  as 
follows: 

(1)  If  the  lender  disposes  of  the  Project 
through  a  negotiated  sale,  the  amount 
deducted  will  be  the  higher  of  the  sales 
price  or  the  appraised  value; 

(2)  If  the  lender  disposes  of  the  project 
through  a  competitive  bid  procedure 
approved  by  the  Commissioner,  the 
amount  deducted  will  be  the  sales  price, 
even  if  it  is  lower  than  the  appraised 
value. 

(3)  If  the  lender  has  not  disposed  of 
the  project  within  12  months  from  the 
date  of  acquisition,  the  amount  deducted 
will  be  the  appraised  value;  and 

(g)  Any  and  all  claims  that  the  lender 
has  acquired  in  connection  with  the 
acquisition  and  sale  of  the  property. 
Claims  include  but  are  not  limited  to 
returned  premiums  from  cancelled 
insurance  policies,  interest  on 
investments  of  reserve  for  replacement 
funds,  tax  refunds,  refunds  of  deposits 
left  with  utility  companies,  and  amounts 
received  as  proceeds  of  a  receivership. 

§252.823    [Reserved] 

Remedies  for  Default  by  a  Lender-Issuer 
Under  the  Government  National 
Mortgage  Association  (GNMA) 
Mortgage-Backed  Securities  Program 

§252.824    Indemnification  of  GNMA. 

(a)  If,  after  the  Commissioner  pays  a 
coinsurance  claim,  the  lender-issuer 
fails  to  pay  the  full  amount  owed  to  a 
holder  of  securities  guaranteed  by 
GNMA  and  backed  by  a  coinsured  loan, 
the  Commissioner  will  reimburse  the 
Association  for  the  amount  the 
Association  must  pay  securities  holders 
as  a  result  of  the  lender's  default  in 
payment. 

(b)  This  amount  will  not  exceed  25 
percent  or  37.75  percent  (whichever  is 
appropriate)  of  the  amount  computed 
under  §  252.820,  plus  the  amount 
referenced  in  §  252.822(a).  The 
Commissioner  will  make  payment  in 
cash.  After  payment  by  the 
Commissioner,  the  lender-issuer  will 


have  no  claim  against  the  Commissioner 
for  any  such  funds. 

§  252.825    Withdrawal  of  lender  approval. 

If  the  Commissioner  is  required  to 
make  payments  to  GNMA  because  of 
the  lender-issuer's  failure  to  pay  any 
amount  owed  to  a  holder  of  GNMA 
securities  backed  by  a  Coinsured 
Mortgage,  the  Commissioner  may 
request  that  the  Mortgagee  Review 
Board  withdraw  approval  of  the  lender- 
issuer  as  HUD-approved  Mortgagee, 
under  the  provisions  of  Part  25  of  this 
title. 

§  252.826    HUD  recourse  against  lender- 
Issuer. 

If  the  Commissioner  is  required  to 
make  payments  to  GNMA  because  of 
the  lender-issuer's  failure  to  pay  any 
amount  owed  to  a  holder  of  GNMA 
securities  backed  by  a  Coinsured 
Mortgage,  the  lender-issuer  will  be 
liable  for  reimbursing  the  Commissioner 
for  the  payments. 

§  252.827    GNMA  right  to  assignment 

If  the  lender-issuer  defaults  on  its 
obligations  under  the  GNMA  Mortgage- 
Backed  Securities  Program,  GNMA  will 
have  the  right,  notwithstanding  the 
requirements  of  §  252.106,  to  cause  all 
Coinsured  Mortgages  held  in  G.NMA 
pools  by  the  defaulting  coinsuring 
lender-issuer  to  be  assigned  to  another 
GNMA-approved  coinsuring  lender- 
issuer  or  to  itself. 

(a)(1)  For  any  Coinsured  Mortgage 
that  is  not  in  default  and  is  held  by  a 
defaulting  lender-issuer.  GNMA  will 
first  attempt  to  have  the  Mortgage 
assigned  to  another  eligible  coinsuring 
lender  by  soliciting  offers  to  assume  the 
defaulting  lender-issuer's  rights  and 
obligations  under  the  Mortgage  from 
those  eligible  coinsuring  lenders  that  are 
indicated  on  a  periodically  updated 
listing  furnished  to  GNMA  by  the 
Commissioner  and  that  are  also  GNMA 
issuers. 

(2)  If  GNMA  rejects  all  offers  or  no 
offers  are  received,  GNMA  will  have  the 
right  to  perfect  an  assignment  of  the 
Mortgage  to  itself. 

(b)  For  any  Coinsured  Mortgage  that 
is  in  default  and  held  by  a  defaulting 
lender-issuer,  GNMA  will  have  the  right 
to  perfect  an  assignment  of  the 
Coinsured  Mortgage  directly  to  itself 
before  extinguishing  the  Mortgage  by 
completion  of  foreclosure  action  or 
acquisition  of  title  by  deed-in-lieu  of 
foreclosure. 

(c)  GNMA,  as  assignee,  will  give  the 
Commissioner  written  notice  within  30 
days  after  taking  a  Mortgage  by 
assignment  in  accordance  with  this 
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section,  in  order  to  allow  an  appropriate 
endorsement  and  necessary  changes  in 
the  Commissioner's  records. 

(d)  The  Commissioner  will  endorse 
any  Mortgage  assigned  to  GNMA  as 
provided  by  this  section  for  full 
insurance  effective  as  of  the  date  of 
assignment  in  accordance  with  the 
appropriate  provisions  of  24  CFR  Part 
232.  Any  future  insurance  claim  by 
GNMA  or  any  assignment  of  the  fully 
insured  Mortgage  will  be  governed  by 
the  appropriate  provisions  of  24  CFR 
Part  232,  except  that  any  payment  will 
be  made  in  cash  instead  of  debentures. 

§252.828    GNMA  right  to  Claim 
coinsurance  benefits  after  lender-Issuer's 
acquisition  of  title. 

(a)  If.  as  a  result  of  a  default  by  a 
lender-issuer  on  its  obligations  under 
the  GNMA  Mortgage-Backed  Securities 
(MBS)  program,  GNMA  must  pay  any 
amount  owed  to  a  securities  holder, 
GNMA  as  substitute  lender-issuer  shall 
be  entitled  to  file  a  claim  for  and  to 
receive  coinsurance  benefits  in 
accordance  with  this  subpart.  GNMA 
may  file  a  claim  with  the  Commissioner 
immediately  upon  its  declaration  of  the 
lender-issuer's  default  under  the  GNMA 
MBS  program,  if  the  defaulting  lender- 
issuer  has  acquired  legal  title  to 
property  previously  covered  by  a 
coinsured  mortgage  ("coinsured 
property")  but  has  not  received 
coinsurance  benefits  under  this  subpart, 
and  if  the  defaulting  lender-issuer 
cannot  or  will  not  convey  legal  title  to 
the  coinsured  property  to  GNMA.  Such  a 
claim  may  be  filed  by  GNMA 
notwithstanding  the  requirements  of 

§  252.818(b)  that  claims  be  submitted 
after  the  sale  of  the  coinsured  property 
or  the  expiration  of  12  months  from  the 
acquisition  of  title.  The  claim  shall  be 
based  upon  property  appraisals 
obtained  by  the  lender-issuer  at  the  time 
of  acquisition  of  title,  or,  in  the  absence 
of  such  appraisals,  upon  appraisals 
obtained  by  GNMA  after  default  of  the 
lender-issuer.  The  lender-issuer  will 
have  no  claim  against  the  Commissioner 
for  any  payment  pursuant  to  this 
section. 

(b)  If,  as  a  result  of  the  lender-issuer's 
default,  the  full  amount  paid  by  GNMA 
to  one  or  more  securities  holders 
exceeds  the  amount  of  coinsurance 
benefits  paid  by  the  Commissioner  to 
GNMA  under  paragraph  (a)  with  respect 
to  the  Coinsured  Mortgage  that  backed 
the  securities,  then  the  Commissioner 
shall  reimburse  GNMA  for  such 
additional  amount  in  accordance  with 

S  252.824(b). 

(c)  For  any  Coinsured  Mortgage  that  is 
to  be  included  in  a  GNMA  MBS  pool, 
GNMA  shall  obtain  an  assignment  by 


contract  of  any  future  right  of  the  lender- 
issuer  to  collect  coinsurance  benefits  on 
the  Coinsured  Mortgage  followng  the 
lender-issuer's  acquisition  of  legal  title 
to  the  underlying  coinsurance  property 
on  behalf  of  securities  holders  and 
GNMA.  Such  assignment  shall  become 
effective  upon  default  by  any  lender- 
issuer  after  its  acquisition  of  legal  title 
to  the  coinsured  property. 

(d)  If  the  lender-issuer  is  unable  or 
unwilling  to  transfer  legal  title  to  the 
coinsured  property  promptly  to  GNMA, 
GNMA  shall  take  all  necessary  and 
appropriate  action  to  obtain  legal  title  to 
it.  Upon  receipt  of  legal  title.  GNMA 
shall  convey  the  coinsured  property  to 
the  Commissioner.  In  the  event  GNMA 
cannot  acquire  legal  title.  GNMA  shall 
transfer  to  the  Commissioner  any  other 
rights  or  interests  it  possesses  in  the 
coinsured  property. 

(e)  GNMA  shall  reimburse  the 
Commissioner  in  an  amount  not  to 
exceed  the  amount  of  any  payment  by 
the  Commissioner  to  GNMA  under 
paragraph  (a)  if  the  Commissioner  is 
required  to  pay  coinsurance  proceeds 
under  this  subpart  to  any  party  other 
than  GNMA  with  respect  to  the 
Coinsured  Mortgage. 

Subpart  ] — Coinsurance  of  Mortgages 
Covering  Existing  Projects 

§  252.901     Mortgeges  covering  existing 
Insured  projects  eligible  for  coinsurance. 

Notwithstanding  the  generally 
applicable  requirement  that  mortgages 
coinsured  under  this  part  be  limited  to 
Projects  to  be  constructed  or 
substantially  rehabilitated  after 
commitment  for  coinsurance,  a  mortgage 
executed  in  connection  with  the 
purchase  or  refinancing  of  an  existing 
Project  covered  by  a  mortgage  insured 
by  the  Commissioner  may  be  coinsured 
under  this  subpart  pursuant  to  section 
223(f)  of  the  Act.  A  mortgage  coinsured 
pursuant  to  this  subpart  shall  meet  all 
other  requirements  of  this  part  except  as 
expressly  modified  by  this  subpart. 

§252.902    Eligible  project 

(a)  Notwithstanding  the  requirements 
set  forth  in  §  252.201.  existing  Projects 
covered  by  a  mortgage  insured  by  the 
Commissioner  (with  such  repairs  and 
improvements  as  are  determined  by  the 
lender  to  be  necessary)  are  eligible  for 
coinsurance  under  this  subpart.  The 
Project  must  not  require  substantial 
rehabilitation  as  defmed  in  S  252.3  and 
three  years  must  have  elapsed  from  the 
date  of  completion  of  construction  or 
substantial  rehabilitation  of  the  Project, 
or  from  the  beginning  of  occupancy, 
whichever  is  later,  to  the  date  of 
application  for  coinsurance.  In  addition: 


(b)  The  Project  must  presently  be  at 
sustaining  occupancy  (occupancy  that 
would  produce  income  sufficient  to  pay 
operating  expenses,  annual  debt  service 
and  reserve  fund  for  replacement 
requirements)  as  determined  by  the 
coinsuring  lender,  before  endorsement 
of  the  Project  for  coinsurance; 
alternatively,  the  mortgagor  must 
provide  an  operating  deficit  fund  at  the 
time  of  endorsement  for  coinsurance,  in 
an  amount,  and  under  an  agreement, 
approved  by  the  coinsuring  lender  in 
accordance  with  standards  established 
by  the  Commissioner. 

§  252.903    Maximum  mortgage  limitations. 

Notwithstanding  the  maximum 
mortgage  limitations  set  forth  in 
§  252.203,  a  mortgage  within  the  limits 
set  forth  in  this  section  shall  be  eligible 
for  coinsurance  under  this  subpart. 

(a)  Value  limit.  The  coinsured 
mortgage  shall  involve  a  principal 
obligation  of  not  in  excess  of  eighty-five 
percent  (85%)  of  the  coinsuring  lender's 
estimate  of  the  value  of  the  Project, 
including  major  movable  equipment  to 
be  used  in  its  operation  and  any  repairs 
and  improvements.  The  coinsuring 
lender's  estimate  of  value  shall  result 
from  consideration  of: 

(1)  Estimated  market  value  of  the 
Project  by  capitalization. 

(2)  Estimated  market  value  of  the 
Project  by  direct  sales  comparison,  and 

(3)  Total  estimated  replacement  cost 
of  the  Project. 

In  the  event  the  mortgage  is  secured  by 
a  leasehold  estate  rather  than  a  fee 
simple  estate,  the  value  of  the  property 
described  in  the  mortgage  shall  be  the 
value  of  the  leasehold  estate  (as 
determined  by  the  lender)  which  shall  in 
all  cases  be  less  than  the  value  of  the 
property  in  fee  simple. 

(b)  Debt  service  limit.  The  coinsured 
mortgage  shall  involve  a  principal 
obligation  not  in  excess  of  the  amount 
that  could  be  amortized  by  eighty-five 
percent  (85%)  of  net  projected  Project 
income  available  for  payment  of  debt 
service.  Net  projected  Project  income 
available  for  payment  of  debt  service 
shall  be  determined  by  reducing  the 
coinsuring  lender's  estimated  gross 
income  for  the  Project  by  a  vacancy  and 
collection  loss  factor  and  by  the  cost  of 
all  estimated  operating  expenses, 
including  deposits  to  the  reserve  for 
replacements  and  taxes,  and  by  the 
return  attributable  to  business 
operations. 

(c)  Project  to  be  refinanced — 
additional  limit.  In  addition  to  meeting 
the  requirements  of  paragraphs  (a)  and 
(b)  of  this  section,  if  the  Project  is  to  be 
refinanced  by  the  coinsured  mortgage 
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[i.e.,  without  a  change  of  ownership  or 
with  the  Project  sold  to  a  purchaser  who 
has  an  identity  of  interest  as  defined  by 
the  Commissioner  with  the  seller  with 
the  purchase  to  be  financed  with  the 
coinsured  mortgage),  then  the  maximum 
mortgage  amount  must  not  exceed  the 
cost  to  refinance  the  existing 
indebtedness,  which  will  consist  of  the 
following  items,  the  eligibility  and 
amounts  of  which  must  be  determined 
by  the  coinsuring  lender: 

(1)  The  amount  required  to  pay  off  the 
existing  indebtedness; 

(2)  The  amount  of  the  initial  deposit 
for  the  reserve  fund  for  replacements; 

(3)  Reasonable  and  customary  legal, 
organizational,  title,  and  recording 
expenses,  including  lender  fees  under 
§  252.206; 

(4)  The  estimated  repair  costs,  if  any; 

(5)  Architect's  and  engineer's  fees, 
municipal  inspection  fees,  and  any  other 
required  professional  or  inspection  fees. 

(d)  Project  to  be  acquired — additional 
limit.  In  addition  to  meeting  the 
requirements  of  paragraphs  (a]  and  (b) 
of  this  section,  if  the  Project  is  to  be 
acquired  by  the  mortgagor  and  the 
purchase  price  is  to  be  financed  with  the 
insured  mortgage,  the  maximum  amount 
must  not  exceed  eighty-five  percent 
(85%)  of  the  cost  of  acquisition  as 
determined  by  the  lender.  The  cost  of 
acquisition  shall  consist  of  the  following 
items,  to  the  extent  that  each  item 
[except  for  item  numbered  (1))  is  paid  by 
the  purchaser  separately  from  the 
purchase  price.  The  eligibility  and 
amounts  of  these  items  must  be 
determined  in  accordance  with 
standards  established  by  the 
Commissioner. 

(1)  Purchase  price  as  indicated  in  the 
purchase  agreement; 

(2)  An  amount  for  the  initial  deposit  to 
the  reserve  fund  for  replacements; 

(3)  Reasonable  and  customary  legal, 
organizational,  title,  and  recording 
expenses,  including  mortgages  fees 
under  §  255.206; 

(4)  The  estimated  repair  cost,  if  any; 

(5)  Architect's  and  engineer's  fees, 
municipal  inspection  fees,  and  any  other 
required  professional  or  inspection  fees. 

§  252.904    Tenn  of  the  mortgag*. 

Notwithstanding  the  provisions  of 
§  252.205,  a  mortgage  coinsured  under 
this  subpart  must  have  a  maturity 
satisfactory  to  the  coinsuring  lender, 
which  is  not  less  than  10  years,  nor  more 
than  the  lesser  of  35  years  or  75  percent 
of  the  estimated  remaining  economic  life 
of  the  physical  improvements.  The  term 
of  the  mortgage  will  begin  on  the  first 
day  of  the  second  month  following  the 
date  of  endorsement  of  the  mortgage  for 
coinsurance. 


§  252.905    Lat>or  standards  and  prevailing 
wage  requirements. 

The  provisions  of  §§  252.209  and 
252.301(e)  of  this  part  shall  not  apply  to 
mortgages  coinsured  under 
commitments  issued  in  accordance  with 
this  subpart. 

§  252.906    Processing  and  commKment. 

Except  where  otherwise  specified  in 
this  section,  the  provisions  of  §  252.302 
shall  not  apply  to  mortgages  coinsured 
under  this  subpart. 

(a)  After  acceptance  of  an  application 
for  a  commitment  to  coinsure,  the 
coinsuring  lender  will  determine  the 
maximum  coinsurable  Mortgage,  review 
any  list  of  repairs  for  compliance  with 
HLJD  standards,  determine  the 
acceptability  of  the  proposed 
management  agent,  and  make  other 
determinations  necessary  to  assure 
acceptability  of  the  proposed  Project. 
The  lender  must  make  these 
determinations  in  the  manner  prescribed 
by  the  Commissioner. 

(b)  Paragrah  (b)  of  §  252.302  applies  to 
mortgages  coinsured  under  this  subpart. 

(c)  Paragraph  (c)  of  §  252.302  applies 
to  mortgages  coinsured  under  this 
subpart. 

(d)  An  application  may  be  made  for  a 
commitment  that  provides  for  the 
coinsurance  of  the  mortgage  after 
completion  of  repairs  and  improvements 
or  for  a  commitment  that  provides,  in 
accordance  with  standards  established 
by  the  Commissioner,  for  the  completion 
of  specified  repairs  and  improvements 
after  endorsement. 

§  252.907    Payment  of  iMIP  by  Mortgagor 
and  lender. 

(a)  Amount  ofMIP  to  be  collected 
from  the  Mortgagor.  (1)  Before 
endorsement  of  the  Mortgage  for 
coinsurance,  the  lender  must  collect 
from  the  Mortgagor  an  initial  MIP  which 
shall  not  exceed  the  sum  of  one  percent 
per  year  of  the  average  outstanding 
principal  balance  of  the  Coinsured 
Mortgage,  calculated  from  the  date  of 
endorsement  for  Coinsurance  to  one 
year  after  the  due  date  of  the  first 
payment  to  principal. 

(2)  For  each  year  thereafter,  the  lender 
must  collect  from  the  Mortgagor  and 
place  in  escrow  monthly  MIP  sufficient 
to  accumulate  0.5  percent  of  the  average 
principal  balance  outstanding  during  the 
upcoming  year.  No  adjustments  may  be 
made  for  delinquent  payments  or 
prepayments  on  the  Mortgage,  except  as 
provided  in  §  252.804. 

(b)  Payment  of  MIP  by  the  lender.  (1) 
At  endorsement,  the  lender  must  pay  to 
the  Commissioner  an  initial  MIP  equal 
to  0.65  percent  of  the  face  amount  of  the 
Mortgage.  Following  endorsement,  the 


Commissioner  will  adjust  the  initial  MIP 
so  that  it  equals  0.65  percent  per  year  of 
the  average  outstanding  balance  of  the 
Mortgage  from  the  date  of  endorsement 
to  one  year  after  the  due  date  of  the  first 
payment  to  principal.  If  this  adjusted 
amount  is  more  than  the  amount  paid  by 
the  lender  at  endorsement,  the 
Commissioner  will  bill  the  lender  for  the 
difference.  If  the  adjusted  amount  is 
lower  than  the  amount  paid  by  the 
lender  at  endorsement,  the 
Commissioner  will  refund  the  excess 
amount  to  the  lender  for  application  to 
the  Mortgagor's  account. 

(2)  Beginning  on  the  anniversary  of 
the  date  on  which  the  first  principal 
payment  was  due  and  continuing 
annually  thereafter  until  the 
Coinsurance  Contract  is  terminated,  the 
lender  must  pay  to  the  Commissioner  a 
MIP  equal  to  0.4  percent  of  the  average 
outstanding  principal  balance  for  the  12 
months  following  the  date  the  premium 
becomes  available.  The  average 
outstanding  principal  balance  is 
computed  using  the  project's 
amortization  schedule.  No  adjustments 
may  be  made  for  delinquent  payments, 
or  Mortgage  prepayments,  except  as 
provided  in  §  252.804. 

PART  255— COINSURANCE  FOR  THE 
PURCHASE  OR  REFINANCING  OF 
EXISTING  MULTIFAMILY  HOUSING 
PROJECTS 

7.  The  authority  citation  for  24  CFR 
Part  255  continues  to  read  as  follows: 

Authority:  Sees.  211  and  244.  National 
Housing  Act  (12  U.S.C.  1715b  and  1715z-(9): 
sec.  7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

8.  24  CFR  Part  255  is  amended  by 
adding  a  new  undesignated  center 
heading  and  new  §  255.806  to  read  as 
follows: 

Protection  of  Mortgage  Security 

§  255.806    Annual  physical  inspection. 

As  long  as  the  mortgage  is  coinsured 
by  the  Commissioner,  the  lender  must 
ascertain  the  general  physical  condition 
of  the  property  at  least  once  in  each 
calendar  year.  The  lender  must  furnish 
the  Commissioner  and  the  mortgagor  a 
copy  of  its  inspection  report,  which  must 
contain  the  lender's  recommendations 
for  any  corrective  actions. 

9.  Section  255.819  is  revised  to  read  as 
follows: 

§  255.819    Method  of  payment. 

The  Commissioner  will  pay  insurance 
benefits  in  cash,  unless  the  lender  files  a 
written  request  for  payment  in 
debentures.  In  the  event  that  the  lender 
requests  debentures,  all  of  the 
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provisions  of  24  CFR  207.249(e)  will 
apply,  except  that  the  debentures  will  be 
dated  as  of  the  date  of  settlement  of  the 
claim. 

10.  Section  255.822  is  amended  by 
revising  the  introductory  text  and 
paragraph  (f)  introductory  text  to  read 
as  follows: 

§  255.822    Items  deducted  from  payment 

In  computing  insurance  benefits,  the 
following  items  will  be  deducted  from 
the  amount  described  in  S  255.820(a)(1): 

»        *        •        *        « 

(f)  The  proceeds  from  the  sale  of  the 
project,  or  the  appraised  value  of  the 


project  as  provided  in  §  255.818  as 
follows: 


11.  Section  255.824(b)  is  revised  to 
read  as  follows: 

§  255.824    Indemnmcetion  of  GNMA. 


(b)  This  amount  will  not  exceed  15 
percent  or  27.75  percent  (whichever  is 
appropriate)  of  the  amount  computed 
under  S  255.820.  plus  the  amount 
computed  under  §  255.822(a),  except 
that,  in  the  case  of  mortgages  for  which 
insurance  benefits  are  payable  under 


S  255.823,  the  amount  will  not  exceed  10 
percent  of  the  unpaid  principal  balance 
and  10  percent  of  the  interest  arrears 
under  the  mortgage  determined  under 
§  255.823(b).  The  Commissioner  will 
make  payment  in  cash.  After  payment 
by  the  Commissioner,  the  lender-issuer 
will  have  no  claim  against  the 
Commissioner  for  any  such  funds. 

Date:  August  5, 1988. 

Thomas  T.  Demery. 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc.  88-19535  Filed  8-30-88;  8:45  am] 

BUXINQ  CODE  42t0-27-« 


A  G 


1988 


UMI 


Wednesday 
August  31,  1988 


Part  VI 


Department  of 
Health  and  Human 
Services 


Office  of  Human  Development  Services 


45  CFR  Parts  1321,  1326  and  1328 
Grants  for  State  and  Community 
Programs  on  Aging;  and  Grants  to  Indian 
Tribes  and  Organizations  Serving  Older 
Native  Hawaiians  for  Supportive  and 
Nutrition  Services;  Final  Rules 


33758        Federal  Register  /  Vol.  53.  No.  169  /  Wednesday.  August  31.  1988  /  Rule3  and  Regulations 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

45  CFR  Parts  1321. 1326  and  1328 

Grants  for  State  and  Community 
Programs  on  Aging;  and  Grants  to 
Indian  Trit>es  and  Organizations 
Serving  Older  Native  Hawallans  for 
Supportive  and  Nutrition  Services 

agency:  Administration  on  Aging 
(AoA).  Human  Development  Services 
OfFice,  HHS. 
action:  Final  rules. 

summary:  The  Administration  on  Aging 
(AoA)  is  issuing  final  regulations  for 
Part  1321  for  grants  to  State  and 
Community  programs  on  aging, 
redesignating  former  Part  1328  for  grants 
to  Indian  Tribes  and  organizations  as 
Part  1326.  and  adding  a  new  Part  1328 
for  grants  to  Native  Hawaiians.  The 
basis  for  these  changes  is  the  passage  of 
Pub.  L.  100-175  (the  Older  Americans 
Act  Amendments  of  1987),  comments  on 
the  AOA  Notice  of  Proposed 
Rulemalcing  (NPRM)  published  on 
March  29. 1988  (53  FR  10107),  and  the 
Department's  commitment  to  regulatory 
reform. 

These  rules  implement  Tides  III  and 
VI  of  the  Older  Americans  Act. 
including  the  amendments  to  the  Act 
which  modify  the  current  program.  The 
changes  emphasize  the  strengthened 
roles  of  the  State  and  area  agencies  on 
aging  in  the  development  of  community- 
based  systems  of  services. 
date:  The  fmal  regulations  are  effective 
on  August  31, 1968. 
FOR  FURTHER  INFORMATION  CONTACT. 
Frederick  Luhmann,  OfFice  of  State  and 
Tribal  Programs,  Administration  on 
Aging.  Room  4739,  330  Independence 
Ave.,  SW.,  Washington,  DC  20201.  (202) 
245-0011. 
SUPPLEMENTARY  INFORMATION 

Background 

The  Older  Americans  Act  was  first 
enacted  in  1965.  The  President  signed 
the  Older  Americans  Act  Amendments 
of  1987  (Pub.  L  100-175)  on  November 
29, 1987.  The  Act  was  amended  eleven 
times  between  1965  and  1987. 

As  first  enacted,  the  Act  authorized 
funding  under  Title  III  to  support  in  each 
State  a  State  Agency  on  Aging.  Title  III 
also  provided  funds  for  each  State 
agency  to  initiate  local  community 
projects  to  provide  social  services  to 
older  persons. 

In  1972.  d  new  Title  VII  was  enacted 
which  authorized  funds  for  local 


community  projects  to  provide  nutrition 
services  to  the  elderly.  The  projects 
were  designed  to  provide  persons  aged 
60  and  older  with  at  least  one  hot 
nutritious  meal  five  or  more  days  a 
week.  In  1973,  the  amendments  revised 
the  Title  III  State  Grant  Program  by 
requiring  the  State  agency  to:  (1)  Divide 
the  entire  State  into  planning  and 
service  areas,  (2)  determine  in  which 
areas  an  area  plan  would  be  developed, 
and  (3)  designate  an  area  agency  on 
aging  to  develop  and  administer  the  plan 
in  each  area.  The  1973  amendments  also 
added  a  new  Title  V  to  the  Act  which 
authorized  the  Commissioner  to  make 
grants  direcUy  to  local  community 
agencies  to  pay  part  of  the  cost  of  the 
construction,  acquisition,  renovation, 
alteration,  or  initial  staffing  of  facilities 
for  use  as  a  multipurpose  senior  centers. 

The  1978  amendments  consolidated 
under  Title  III  the  social  services, 
nutrition  services,  and  multipurpose 
senior  center  programs  formerly 
authorized  under  Tides  III,  V  and  VII. 
This  consolidation  was  designed  to 
eliminate  duplicative  and  overlapping 
functions  that  had  been  conducted 
under  each  Tide.  It  also  reemphasized 
the  concept  of  a  single  focal  point  for 
service  delivery  within  each  community. 
The  1978  amendments  enacted  a  new 
Tide  VI,  a  direct  grant  program  to  Indian 
tribal  organizations  for  older  Indians. 
The  1981  amendments  made  several 
technical  amendments  to  the  Act  and 
reinforced  the  basic  direction 
established  under  the  1978  amendments. 
Most  of  the  changes  expanded  the 
capacity  of  State  agencies,  area 
agencies  and  tribal  organizations 
through  increased  administrative 
flexibility. 

The  1984  amendments  included  a 
number  of  changes  in  the  various 
service  programs  under  Title  III, 
including  provisions  to  increase  further 
the  ability  of  States  to  transfer  funds 
between  their  separate  allotments  for 
supportive  and  nutrition  services;  to 
specify  particular  attention  to  the  needs 
of  low-income  minority  older  persons;  to 
require  area  agencies  to  conduct 
activities  to  facilitate  coordination  of 
community-based  long-term  care 
services;  and  to  strengthen  the  long-term 
care  ombudsman  program.  In  addition, 
the  1984  amendments  modified  the 
manner  in  which  funds  for  State 
administration  are  allocated  to  State 
agencies  on  aging,  specified  a  statutory 
limitation  on  the  amount  of  funds  which 
could  be  used  for  administration  of  Tide 
V,  and  created  a  new  title  for  health 
education  and  training  activities  for 
older  persons. 

In  1986,  legislation  increased  the 
authorization  of  appropriations  for  the 


United  States  Department  of  Agricluture 
(USDA)  cash  and  commodity  subsidy 
program  for  fiscal  years  1985-87  and  set 
the  level  of  reimbursement  at  56.76  cents 
for  each  meal  served  under  Title  III  for 
each  of  those  years.  The  1987 
amendments  removed  the  former 
provision  under  which  the  USDA 
reimbursement  rate  was  related  to 
changes  in  the  Consumer  Price  Index.  A 
new  fixed  reimbursement  rate  was 
established  for  the  four  year 
authorization  created  by  the  1987 
amendments. 

The  1987  amendments  provide  a 
strong  basis  for  Older  Americans  Act 
supported  activities  that  are  responsive 
to  the  complex  and  changing 
environment  which  is  emerging  with  the 
aging  of  American  society.  With 
enactment  of  these  amendments,  the  Act 
continues  to  underscore  the 
collaborative  efforts  that  are  needed  to 
ensure  that  every  community  in  this 
nation  provides  the  opportunity  for 
individuals  to  live  and  mature  with 
dignity  and  independence.  The 
reauthorized  Act  reaffirms  expectations 
that  AoA,  State  agencies  on  aging  and 
area  agencies  on  aging  provide 
leadership  at  their  respective  levels  and 
work  to  establish  strong  partnerships 
with  other  pubhc,  private  and  voluntary 
sector  organizations  to  assure  that  the 
nation  is  responding  to  the  challenge  of 
an  aging  society.  The  role  of  the  State 
agency  on  aging  is  reinforced  as  the 
developer  of  policies  and  procedures  to 
guide  and  direct  area  agencies.  The 
amendments  also  further  enhance  the 
role  of  the  area  agency  on  aging  as  an 
advocate  on  behalf  of  the  elderly  and 
catalyst  for  ensuring  the  existence  of 
community-based  systems  of  services 
for  older  persons  in  every  community  in 
the  planning  and  service  area. 

The  1987  amendments  authorize  the 
initiation  of  a  number  of  activities 
including  the  establishment  in  the 
Administration  on  Aging  of  an  Office  for 
American  Indian,  Alaskan  Native  and 
Hawaiian  Native  Programs  headed  by 
an  Associate  Commissioner  responsible 
for  Tide  VI  and  for  chairing  an 
interagency  task  force  related  to  older 
Indians.  The  amendments  also  establish 
a  separate  Title  VI-B  program  of  grants 
for  supportive  and  nutritional  services  to 
older  Hawaiian  Natives.  Under  Title  III, 
the  amendments  create:  A  new  Part  D  to 
support  non-medical  in-home  services 
for  frail  older  persons;  a  new  Part  E 
providing  grants  to  States  to  assist  them 
in  meeting  special  needs  of  older 
persons;  a  new  Part  F  supporting 
preventive  health  services  for  the 
elderly;  and  a  new  Part  G  providing 
grants  to  States  for  programs  to  prevent 
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abuse,  neglect  and  exploitation  of  older 
individuals.  The  new  amendments 
require  each  State  to  establish  an  Office 
of  State  Long-Term  Care  Ombudsman. 
The  Commissioner  on  Aging  is  required 
to  conduct  a  study  of  the  ombudsman 
program  and  report  to  Congress  on  the 
findings  and  recommendations  of  the 
study. 

Written  Comments 

During  the  60  day  comment  period 
following  publication  of  the  NPRM,  we 
received  over  700  letters;  however,  only 
one  joint  letter  from  members  of 
Congress  and  a  few  other  letters 
addressed  the  Tide  VI  program.  All  of 
the  other  comments  pertained  to  Title  III 
programs.  The  numbers  of  letters 
received  were:  Members  of  Congress 
(12),  national  organizations  (15],  State 
units  on  aging  (43),  State  human  services 
agencies  (3),  Area  agencies  on  aging 
(184),  community  service  provider 
agencies  (237),  and  individuals  (191). 
Many  of  the  letters  supported  the 
changes  which  were  proposed  in  order 
to  strengthen  the  development  of 
community  based  services.  However,  a 
number  of  commenters  indicated  that 
there  are  provisions  in  current 
regulations  which  we  proposed  to  delete 
and  which  they  wish  to  see  retained. 

As  a  result  of  the  comment  review 
process,  a  number  of  regulatory  sections 
were  revised  or  added.  Changes  were 
made  in  areas  where  we  believed  that 
such  changes  met  a  compelling  Federal 
interest  and/or  were  necessary  to 
maintain  the  integrity  of  the  Title  III 
programs. 

Discussion  of  Comments  and  Changes 
Made  From  the  NPRM 

Section  1321.3    Definitions. 

Commenters  most  frequently  raised 
questions  about  the  definition  proposed 
for  "direct  services."  Several  comments 
were  received  about  the  definition  for 
in-home  services  and  severe  disability. 
Single  comments  were  offered  about  the 
following  other  terms,  some  of  which 
were  not  included  in  the  NPRM:  greatest 
social  need,  means  test,  periodic,  official 
duties,  reservation,  rural  and  significant 
population. 

Typical  of  the  comments  offered  about 
the  definition  of  "direct  services"  was 
that  it  was  both  too  vague  and  too 
broad.  Some  commenters  stated  that  all 
activities  of  area  agencies  benefit  older 
persons  and,  thus,  would  be  precluded 
by  the  proposed  definition.  Some 
commenters  also  indicated  that  they 
understood  the  definition  to  prevent 
area  agencies  from  providing  any  direct 
services,  although  in  the  view  of  these 
commenters  it  would  be  appropriate  for 


area  agencies  to  engage  in  such 
activities  as  case  management  or 
information  and  referral. 

A  few  commenters  made  suggestions 
about  the  proposed  definition  of  "in- 
home  services."  One  commenter 
suggested  that  the  definition  be 
restricted  to  Part  D  since  this  would 
permit  a  fuller  range  of  in-home  support 
services  to  be  offered  through  Part  B. 
Another  commenter  requested  the 
removal  of  the  $150  limit  on  home 
modifications  which  was  included  in  the 
proposed  definition. 

One  commenter  requested  the 
inclusion  of  the  complete  language  of 
the  statute  in  the  definition  of  "severe 
disability"  so  it  is  clear  that  individuals 
with  lifelong  mental  and/or  physical 
disabilities  are  covered. 

AoA  Response:  We  agree  that  the 
proposed  definition  of  "direct  service" 
was  too  broad.  Therefore,  we  have 
modified  the  definition  in  these  final 
regulations  to  sharpen  the  intended 
meaning.  The  definition  neither  permits 
nor  precludes  area  agencies  from 
engaging  in  such  activities;  it  simply 
describes  what  activities  constitute 
direct  services.  The  determination  as  to 
whether  or  not  it  is  appropriate  for  an 
area  agency  to  engage  in  any  form  of 
direct  service  is  a  responsibility  which 
section  307(a)(10)  of  the  Older 
Americans  Act  assigns  to  the  State 
agency  on  aging. 

We  considered  the  comments  offered 
about  the  definition  of  "in-home 
service";  but  concluded  that  there  was 
merit  for  reporting,  and  other  purposes, 
in  having  a  common  definition  of  in- 
home  services  for  both  Part  B  and  Part 
D.  The  $150  limit  on  home  modifications 
is  required  by  section  342(1  )(E)  of  the 
Act;  and,  therefore,  we  could  not  change 
it. 

The  definition  of  "severe  disability" 
has  been  modified  to  include  the 
statutory  reference  in  section  102(9)  of 
the  Act  to  mental  and/or  physical 
disability. 

One  commenter  who  addressed  the 
definition  of  "reservation"  requested  ' 
that  we  include  the  word  "former"  in  the 
definition  when  referring  to  reservations 
in  Oklahoma.  We  have  made  that 
change.  Another  commenter  stated  that 
the  proposed  definition  of  "significant 
population,"  as  if  applied  to  section 
306(a)(6)(N)  of  the  Act,  was  too 
restrictive  because  it  was  based  solely 
on  the  number  of  Indians  a  tribal 
organization  must  represent  (that  is  50 
older  Indians)  in  order  to  be  eligible  for 
a  Title  VI  grant.  The  commenter 
indicated  that  the  term  could  have 
different  meanings  in  various  parts  of 
the  nation.  We  accepted  the  idea  that 
flexibility  should  be  permitted  in 


defining  the  term.  Therefore,  we  have 
not  included  a  standard  definition  in 
these  rules.  However  we  expect  State 
policies  to  address  this  matter. 
Accordingly,  we  have  added  a  State 
plan  assurance  requiring  this  at 
§  1321.17(b)(15).  The  remaining 
comments  suggested  that  additional 
terms  be  defined;  but  we  determined 
that  no  additional  definitions  are 
necessary. 

Section  1321. 7    Mission  of  the  State 
agency. 

Many  commenters  were  supportive  of 
the  fact  that  the  proposed  regulations 
included  for  the  first  time  clear  mission 
statements  for  the  State  and  area 
agencies  on  aging.  A  few  commenters. 
however,  believed  that  the  discussion  of 
State  agency  responsibilities  found  in 
the  Act  was  adequate,  and  that  a  further 
discussion  of  State  agency  mission  was 
not  required.  A  significant  number  of 
area  agencies  who  commented  on  this 
section,  and  some  Members  of  Congress, 
objected  to  any  reference  to  area 
agencies  on  aging  as  "agents  of  the  State 
agency."  A  concern  also  was  expressed 
by  some  that  the  term  "agents"  might 
have  inappropriate  connotations  of  legal 
liability.  A  number  of  commenters 
requested  that  the  term  "agents"  be 
deleted;  others  requested  that  the  term 
"partners"  be  used  to  describe  the 
relationship  between  the  State  agency 
and  area  agencies. 

AoA  Re.^ponses:  The  term  "agents" 
was  intended  to  convey  the  fact  that 
under  the  Older  Americans  Act  it  is  the 
responsibility  of  the  State  agency  on 
aging  to  designate  area  agencies  to  carry 
out  within  specific  planning  and  service 
areas  the  statutory  functions  and 
responsibilities  necessary  to  foster  the 
development  in  communities  throughout 
the  State  of  comprehensive  systems  of 
services  for  older  persons.  The  Stale 
agency  has  the  overall  statewide 
responsibility  to  assure  that  such 
systems  are  developed  in  each 
community  and  designates  area 
agencies  for  the  purpose  of  carrying  out 
the  State  agency  mission  in  designated 
geographic  areas  of  the  State.  However, 
because  of  the  concern  expressed  about 
the  term  "agents  of  the  State,"  we  have 
revised  §  1321.7(b)  to  delete  the  term 
"agents"  and  to  express  more  clearly  the 
purpose  for  which  area  agencies  are 
designated  by  the  State  agency.  We  also 
deleted  the  term  "agent"  from 
§  1321.1(c)  where  it  had  appeared  in  the 
proposed  rules.  This  revision  is  intended 
to  more  clearly  reflect  that  the  State 
agency  provides  overall  policy  and 
program  guidance.  Area  agencies  have 
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flexibility  to  cany  out  their  mission 
within  that  framework. 

Section  1321.9    Organization  and 
staffing  of  the  State  agency. 

One  Member  of  Congress  expressed 
concern  that  proposed  regulations  did 
not  prohibit  the  designated  State  agency 
on  aging  from  directly  operating  the 
ombudsman  program  when  that  agency 
also  has  responsibility  for  licensing  or 
certifying  long-term  care  services.  The 
commenter  noted  that  AoA  has  chosen 
to  interpret  the  statute  as  prohibiting  the 
ombudsman  function  from  being  located 
in  the  same  agency  as  the  licensing  and 
certification  fiinction  only  when  the 
ombudsman  program  is  contracted  to 
another  agency  or  organization.  The 
concern  of  the  commenter  was  that 
every  appearance  of  conflict  of  interest 
related  to  the  ombudsman  program 
should  be  avoided;  and  that  the 
potential  for  such  an  appearance  of 
conflict  of  interest  existed  when  the 
State  agency  on  aging  also  had 
responsibilities  related  to  licensing  and 
certification. 

AoA  Response:  We  are  sensitive  to 
the  concern  expressed  that  the 
operation  of  the  ombudsman  program  be 
free  from  even  the  slightest  appearance 
of  conflict  of  interest.  Nevertheless, 
given  the  structure  of  section 
307(a](12)(A)  of  the  Act.  we  believe  that 
we  have  no  alternative  but  to  reaffirm 
our  interpretation  that  the  statutory 
constraint  on  operation  of  the 
ombudsman  program  by  an  agency 
which  also  has  licensing  and 
certification  responsibilities  does  not 
extend  to  the  State  agency  on  aging.  We 
agree,  however,  that  in  those  situations 
where  the  State  agency  on  aging  also 
has  responsibilities  for  licensing  and 
certification,  special  care  must  be  taken 
and  consideration  given  to  assure  the 
protection  of  the  ombudsman  program 
from  even  a  hint  of  confiict  of  interest. 
We  believe  that  the  policies  which  the 
State  agency  develops  under  S  1321.11 
of  these  regulations  provide  the  means 
to  achieve  this  goal.  Those  policies  must 
provide  strong  measures  to  guarantee 
the  integrity  of  the  ombudsman  program 
on  every  point  intended  by  the 
Congress.  In  these  final  relations,  we 
are  requiring  that  State  policies  be 
developed  in  consultation  with 
appropriate  parties  within  the  State.  It  is 
our  expectation  that  in  the  development 
of  policies  governing  the  ombudsman 
program  there  will  be  full  and  ample 
discussion  of  the  issue  of  conflict  of 
interest  and  that  the  policies  developed 
by  each  State  will  contain  clear  and 
explicit  provisions  to  prevent  any  such 
situation  from  arising,  or  if  it  did.  to 


assure  appropriate  and  timely  action  to 
correct  any  abuse  of  this  nattu«. 

Section  1321.11    State  agency  policies. 

Comments  were  received  from  a 
relatively  small  number  of  States  and 
national  aging  organizations  on  this 
section.  Several  commenters  supported 
the  concept  that  States  should  be 
responsible  for  the  development  of  State 
policies,  particularly  for  the  ombudsman 
program.  Comments  fit>m  a  few  States 
were  supportive  of  AoA's  proposal  to 
delete  the  provision  prohibiting  the  State 
agency  from  requiring  the  area  agencies 
on  aging  to  submit  to  it  subgrants  or 
contracts  for  prior  review  or  approval. 
Area  agencies  on  aging  were  strongly 
against  deleting  this  prohibition  on  prior 
review  and  approval  authority  of  the 
States.  Many  area  agencies  expressed 
the  belief  that  State  agencies,  if  free  to 
mandate  prior  review  and  approval 
would  politicize  the  decision-making 
process  with  regard  to  subgrants  and 
contracts. 

AoA  Response:  We  have  included 
language  to  the  effect  that  State  policies 
governing  Title  III  programs  are  to  be 
developed  in  consultation  with  other 
appropriate  parties  in  the  State.  We 
have  given  careful  consideration  to  the 
comments  regarding  deletion  of  the 
prohibition  against  prior  review  and 
approval  by  the  State  agency.  AoA  is 
not  imposing  a  requirement  that  States 
now  begin  to  review  and  approve 
subgrants  and  contracts  by  their  area 
agencies  on  aging.  Neither  are  we 
prohibiting  the  States  fiY)m  developing 
such  a  requirement  We  recognize  the 
State's  responsibility  for  developing 
rules  and  guidelines  in  this  area.  In 
deleting  this  provision  from  the  current 
regulations.  AoA  is  adhering  to  the 
principle  of  providing  maximum 
flexibility  to  State  governments  to 
respond  to  the  needs  of  their  respective 
populations. 

Sections  1321.13    Advocacy 
responsibilities  and  1321.61  Advocacy 
responsibilities  of  the  area  agency. 

Several  commenters  indicated 
concern  about  language  in  the  existing 
regulations  (9S  1321.33(b)  and' 
1321.65(b)).  which  are  carried  over  to 
SS  1321.13(b)  and  1321.61(d)  in  the 
proposed  regulations,  and  which  they 
believe  unjustifiably  restricts  lobbying 
and  other  political  advocacy  activities 
by  State  and  area  agencies  on  aging. 
Several  State  agencies.  Members  of 
Congress,  and  national  organizations, 
expressed  concern  that  we  either  clarify 
or  delete  language  stating  that  "no 
requirements  in  this  section  shall  be 
deemed  to  supersede  statutory  or  other 
regulatory  restrictions  regarding 


lobbying  or  political  advocacy  with 
Federal  funds."  Commenters  pointed  out 
that  this  provision  appears  not  only  to 
be  contrary  to  the  intent  of  Congress, 
but  also  to  contradict  policies  stated  in 
this  same  section  that  give  State 
agencies  the  responsibility  to  review, 
monitor,  evaluate  and  conunent  on 
Federal,  State  and  local  programs,  laws. 
poUcies  and  other  actions  which  affect 
or  may  afiect  older  individuals. 

AoA  Response:  We  revised  the 
language  which  had  appeared  in 
proposed  IS  1321.13(b)  and  1321.ei(d)  to 
reflect  more  precisely  our  intent  with 
regard  to  lobbying  or  other  political 
advocacy  by  State  and  area  agencies  on 
aging.  The  revised  language  appears  in 
SS  1321.13(b)  and  1321.61(d). 

Section  1321.17    Content  of  State  plan. 

By  far  the  greatest  number  of 
comments  received  on  this  section  of  the 
proposed  rules  focused  not  on  what  was 
in  the  proposed  rule,  but  what  was 
proposed  to  be  deleted  from  the  existing 
regulations.  A  large  number  of 
commenters,  including:  Some  Members 
of  Congress,  the  national  associations 
representing  State  and  area  agencies, 
some  individual  State  agencies,  and  all 
area  agencies  who  addressed  this  point, 
opposed  the  proposed  deletion  of 
existing  S  1321.g(e)(5).  That  section 
permits  a  State  agency  to  approve  the 
use  by  area  agencies  of  Part  B  service 
funds  for  program  development  and 
coordination,  provided  that  the  State 
agency  first  spends  8.5  percent  (now 
10%)  of  its  total  combined  supportive 
and  nutrition  services  for  the 
administration  of  area  plans.  On  the 
other  hand,  a  large  number  of  service 
providers  wrote  in  favor  of  the  deletion 
on  the  basis  that  it  would  free  up  scarce 
service  funds  for  needed  services  to 
older  persons.  Our  reason  given  in  the 
NPRM  for  proposing  to  delete  this 
provision  was  that  the  1987  amendments 
to  the  Act  increased  the  amount  of 
funding  available  for  administration  of 
area  plans  from  6.5  to  10  percent  of  the 
State's  allotments  for  services.  Also,  the 
1987  amendments  added  new  Parts  to 
the  Act,  such  as  Part  D  for  in-home 
services,  which  provided  a  broader 
basis  upon  which  the  10  percent  could 
be  computed.  We.  therefore,  felt  that  the 
existing  authority  for  area  agencies  to 
use  service  funds  for  program 
development  and  coordination  was  no 
longer  necessary  or  appropriate. 

The  most  common  reason  offered  by 
commenters  for  retention  of  the  existing 
rule  was  that  the  increase  from  8.5  to  10 
percent  for  area  plan  administration 
was  inadequate  to  offset  the  amount  of 
funds  currently  used  for  program 
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development  and  coordination. 
Commenters  also  contended  that  the 
1987  amendments  to  the  Older 
Americans  Act  added  significant  new 
responsibilities  for  area  agencies  and 
that  continued  use  of  service  funds  for 
program  development  and  coordination 
was  necessary  to  properly  carry  out 
these  responsibilities. 

AoA  Response:  Because  of  the  strong 
sentiments  expressed  about  the 
proposal  to  delete  the  program 
development  and  coordination 
authority,  we  conducted  a  survey  of 
Stale  agencies  to  obtain  a  clearer 
perception  of  the  extent  to  which 
services  funds  currently  are  used  for 
program  development  and  coordination. 
Our  Hndings  indicated  that  23  State 
agencies  permit  such  use.  while  the 
remainder  do  not  currently  use  funds  for 
this  purpose.  As  reported  by  the  States, 
in  FY  1987  a  total  of  approximately 
$10.25  million  nationally  was  approved 
for  program  development  and 
coordination  purposes.  By  comparison, 
the  increase  in  the  amount  of  funds 
available  in  FY  1988  for  area  plan 
administration  nationally  as  a  result  of 
the  increase  from  8.5  to  10  percent  of 
each  State's  Title  III  allotment  equaled 
$9.85  million.  We  concluded,  therefore, 
that  on  a  national  basis  the  deletion  of 
the  program  development  and 
coordination  authority  would  have 
resulted  in  only  a  modest  reduction  in 
the  overall  funds  available  for  area  plan 
administration  purposes.  However, 
because  of  the  diverse  pattern  among 
States  in  the  use  of  the  existing  program 
development  and  coordination 
authority,  we  recognized  that  deletion  of 
this  authority  might  have  adverse  ejects 
in  some  States.  As  a  result,  we  decided 
to  retain  the  existing  authority  to  use 
service  fimds  for  program  development 
and  coordination,  but  have  added  a 
requirement  that  the  State  agency  must 
certify  that  the  area  agency  which 
proposes  to  use  supportive  service  funds 
for  program  development  and 
coordination  has  demonstrated  to  the 
satisfaction  of  the  State  agency  that  the 
use  of  such  funds  will  enhance  the 
services  available  to  older  persons  in 
the  planning  and  service  area.  The 
program  development  and  coordination 
provision  appears  at  S  1321.17(f)(l4). 

A  few  commenters  discussed  the  topic 
of  outreach  to  older  Indians  under  Title 
ni  and  the  question  of  coordination 
between  Title  III  and  Title  VI  of  the  Act 
In  response  to  the  comments  which 
were  concerned  with  outreach  to  older 
Indians  as  required  by  section 
306(a)(e)(N]  of  the  Act.  we  added 
language  to  S  1321.17(f)(8)  which 
emphasizes  the  responsibility  of  the 


State  agency  to  assure  outreach  to  older 
Indians.  As  for  cordination,  we  added  in 
§  1321.17(f)(l3)  a  new  requirement  that 
the  State  agency  assure  that  services 
provided  under  Title  III  will  be 
coordinated,  where  appropriate,  with 
the  services  provided  under  Title  VI  of 
the  Act.  We  also  added  similar 
requirements  for  coordination  in 
55 1326.19(d)(6)  and  1328.19(d)(6). 

Section  1321.35    Withdrawal  of  area 
agency  designation. 

National  aging  organizations  were  the 
primary  commenters  submitting 
responses  to  this  section  of  the  proposed 
regulations.  Several  comments 
supported  the  proposed  new  language 
which  would  permit  States  to  withdraw 
area  agency  on  aging  designation  when 
the  activities  of  the  area  agency  are 
inconsistent  with  its  statutory  mission  or 
in  conflict  with  the  requirement  of  the 
Act  that  it  funciton  only  as  an  area 
agency  on  aging.  Several  other 
commenters  suggested  deletion  of  this 
new  language  because  it  was  deemed  to 
be  unnecessary  and  because  withdrawal 
of  designation  was  not  considered  to  be 
the  intent  of  Congress. 

AoA  Response:  In  adding  new 
language  to  section  305(c)  of  the  Older 
Americans  Act.  Congress  specified  that 
an  area  agency  is  to  function  only  for 
the  purpose  of  serving  as  an  area 
agency.  The  regulations  make  clear  that 
it  is  the  State  agency's  responsibility  to 
ensure  that  area  agencies  adhere  to  this 
statutory  mission  and  that  the  ultimate 
sanction  by  the  State  agency  for 
noncompliance  is  withdrawal  of 
designation  as  an  area  agency  on  aging. 
Therefore,  we  have  not  modified  this 
provision. 

Section  1321.51(d)    Confidentiality  and 
disclosure  of  information. 

Many  comments  were  received 
uujecting  to  the  inclusion  of  the 
requirement  that  the  director  of  the 
State  agency,  or  other  legitimately 
authorized  superior  of  the  State 
ombudsman  and  of  representatives  of 
the  Ombudsman  Office,  be  given  access 
to  the  ombudsman  files.  A  number  of 
Members  of  Congress  were  particularly 
concerned  that  this  provision  be  deleted 
because  of  the  behef  that  it  authorizes 
unwarranted  expansion  of  those 
individuals  who  would  have  access  to 
the  records  of  residents  of  long-term 
care  facilities.  Congressional 
commenters  expressed  the  belief  that 
Ihc  effectiveness  of  the  ombudsman 
program  would  be  decreased  under  the 
process  proposed,  since  the 
effectiveness  of  the  program  is  tied  to 
coi.ndentiality  of  complainants  or 
residents  of  long-term  care  facilities. 


AoA  Response:  Under  section 
307(a)(12)  of  the  Older  Americans  Act. 
the  State  agency  is  required  to 
"establish  and  operate"  an  ombudsman 
program.  AoA  proposed  to  include  a 
provision  at  51321.51(d)  allowing  access 
to  files  by  the  State  agency  director  and 
other  authorized  individuals  to  ensure 
that  the  State  agency  had  the  ability  to 
monitor  the  quality  and  effectiveness  of 
the  program.  Most  commenters 
expressed  the  belief  that  access  to 
ombudsman  records  by  the  State  agency 
was  not  needed  in  order  to  properly 
monitor  the  program.  However,  we 
remain  committted  to  the  concept  that  it 
is  the  State  agency  on  aging  that  is 
charged  with  its  effective  and  high 
quality  implementation;  regular 
monitoring  of  this  program  by  the  State 
agency  is  essential  to  that  end.  We 
believe  that  access  to  the  ombudsman 
files  on  a  highly  selective  basis,  without 
disclosure  of  the  identity  of  any 
complainant  or  resident  of  a  long-term 
care  facility,  is  an  essential  element  in 
determining  the  effectiveness  and 
quality  of  this  important  service. 
Likewise,  we  are  dedicated  to 
maintaining  the  confidentiality  of  any 
complainant  or  resident  of  a  long-term 
care  facility.  Therefore,  proposed 
5 1321.51(d)  has  been  deleted,  and  a 
carefully  controlled  and  limited 
provision  for  access  to  the  files  has  been 
added  in  5  1321.11(b).  While  a  State 
agency  on  aging  is  not  required  fo 
review  the  ombudsman  files,  when  the 
director  of  the  State  agency  determines 
that  it  must  have  access  to  the  files  to 
verify  effectiveness  and  quality  of 
programs,  access  will  be  under  very 
limited  and  controlled  circumstances, 
prohibiting  disclosure  of  the  identity  of 
any  complainant  or  resident  of  a  long- 
term  care  facility  to  the  individuals 
conducting  the  monitoring. 

Section  1321.52    Evaluation  of  unmet 
need. 

Some  Members  of  Congress,  as  well 
as  State  agencies  on  aging  and  national 
organizations,  requested  that  this 
section  of  the  regulations  be  revised  to 
include  more  specific  directions  relative 
to  geographic  and  other  factors  that 
should  be  taken  into  consideration  by 
States  in  their  evaluations  of  unmet 
need. 

AoA  Response:  We  recognize  that 
State  agencies  are  in  need  of  further 
guidance  in  this  area.  However,  we 
determined  that  the  level  and  type  of 
guidance  that  State  agenices  would  find 
most  helpful  would  be  too  detailed  to 
include  in  regulations:  and  that,  to 
include  in  the  regulations  such  detailed 
guidance  for  a  one-time  study  would  be 
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inconsistent  with  the  Department-wide 
fundamental  principle  of  regulatory 
simplicity.  We  do  intend  through  our 
regular  methods  of  information 
dissemination  to  make  such  guidance 
available  to  State  agencies  on  aging. 

Section  1321.53    Mission  of  the  area 
agency. 

As  with  §  1321.7,  Mission  of  the  State 
agency,  many  commenters  expressed 
strong  support  for  the  fact  that  the 
proposed  regulations  include  a  clear 
statement  of  the  mission  of  the  area 
agency.  State  agencies  on  aging  and 
service  provider  agencies  were 
particularly  supportive  of  this  section. 
However,  other  commenters,  mostly 
area  agencies,  requested  that  the 
mission  statement  be  deleted.  In  the 
view  of  these  commenters,  the  Act 
provides  sufficient  guidance  on  this 
topic.  A  few  area  agency  commenters 
suggested  that  if  a  mission  statement 
were  necessary,  it  should  be  developed 
by  each  area  agency,  or  by  each  State 
agency  for  its  area  agencies;  and  should 
not  be  included  in  regulations.  Typical 
of  several  comments  was  the  statement 
that  the  Older  Americans  Act 
emphasizes  local  decision-making  and 
that  it  is  inappropriate  to  impose  a 
mission  statement  from  above.  Another 
perspective  reflected  was  a  concern  that 
the  mission  statement  was  restrictive 
and  would  impede  area  agencies  from 
taking  advantage  of  opportunities  to 
receive  fimding  from  commerce, 
industry  and  local  governments.  A  few 
commenters  suggested  that  the  mission 
statement  would  restrict  the  latitude  of 
area  agencies  to  mirror  and  respond  to 
the  changing  population  trends  among 
older  persons. 

AoA  Respose:  Our  reason  for 
including  this  mission  statement  and  the 
mission  statement  for  the  State  agency 
in  the  proposed  rules  was  to  articulate 
in  a  unified  fashion  the  provisions 
concerning  State  and  area  agency 
functions  and  responsibilities  which  are 
found  in  various  places  throughout  the 
Older  Americans  Act.  We  fully  support 
the  concept  of  local  decision-making 
under  the  Older  Americans  Act  in 
matters  which  bear  upon  the  manner  in 
which  each  community  responds  to  the 
needs  of  its  older  people;  but  in  the  case 
of  area  agencies  on  aging  there  is  a 
common  statutory  mission  which  must 
guide  such  decision-making.  We  do  not 
agree  with  the  comment  that  the  mission 
statement  for  area  agencies  in  any 
manner  restrains  the  ability  of  area 
agencies  to  take  advantage  of  new 
opportunities  or  to  be  fully  responsive  to 
the  challenges  of  a  changing  aging 
population.  Rather,  we  believe  that  the 
mission  statement,  as  proposed,  sets  a 


benchmark  against  which  each  area 
agency  can  measure  its  progress  in 
serving  as  a  leader  for  the  communities 
in  the  planning  and  service  area  for 
which  it  is  responsible.  We  beUeve 
firmly  that  the  mission  statements  for 
State  and  area  agencies  will  prove  to  be 
significant  and  influential  provisions, 
not  because  they  impose  any  new 
requirements,  but  because  they  present 
a  clear,  well  articulated  vision  of  the 
mission  of  State  and  area  agencies 
which  other  entities,  communities  and 
individuals  can  easily  understand. 
Therefore,  the  statement  of  mission  is 
essentially  the  same  as  that  proposed  in 
the  NPRM. 

However,  in  response  to  several 
commenters,  we  have  made  a  minor 
revision  in  the  mission  statement.  Some 
conunenters  were  concerned  that  the 
term  "community  leadership"  in 
proposed  subsection  (c)  was  subject  to  a 
degree  of  ambiguity.  They  indicated  that 
it  was  not  always  clear  who  constituted 
the  community  leadership.  In  response 
to  these  comments,  we  have  changed 
the  term  to  "elected  community 
officials." 

Section  1321.55  Organization  and 
staffing  of  the  area  agency. 

Many  of  the  commenters  on  this 
section  requested  that  the  language  on 
organization  and  staffing  in  the  existing 
regulations  at  §  1321.57  be  retained, 
rather  than  the  language  in  the  proposed 
regulations.  A  number  of  the  comments 
also  focused  on  the  fact  that  proposed 
subsection  (a)(2)  used  the  term  "single" 
rather  than  "separate"  in  referring  to  the 
ogranizational  unit  within  a  multi- 
purpose agency.  The  commenters 
correctly  noted  that  the  Act  uses  the 
term  "separate."  The  concern  of  the 
commenters,  however,  extended  beyond 
the  semantic  difference  between  the 
terms  "single"  and  "separate."  A 
number  of  commenters  expressed  the 
opinion  that  the  proposed  regulations 
were  too  restrictive  in  interpreting  the 
statutory  requirement  that  the  "separate 
organizational  unit"  within  a  multi- 
purpose agency,  rather  than  the  multi- 
purpose agency  itself,  be  recognized  as 
the  designated  area  agency.  In  the  view 
of  these  commenters,  the  intent  of  the 
Act  in  requiring  a  separate 
organizational  unit  within  a  multi- 
purpose agency  was  to  assure  the 
visibility  of  the  aging  program  but  not  to 
require  that  the  unit  be  the  designated 
area  agency.  The  commenters  who 
expressed  this  view  noted  with  concern 
that  implementation  of  the  proposed 
rule,  in  their  opinion,  could  cause 
widespread  de-designations  of  existing 
area  agencies  which  are  presently 
housed  in  regional  planning  districts. 


councils  of  governments,  county  and 
private  nonprofit  umbrella  agencies. 
Some  commenters  also  suggested  that 
subsection  (c)  of  the  proposed  rule 
which  discussed  the  circumstances 
under  which  an  area  agency  would 
cease  to  function  as  an  area  should  be 
deleted.  The  comments  on  this 
subsection  were  similar  to  those  which 
were  offered  with  regard  to  proposed 
§  1321.35.  withdrawal  of  area  agency 
designation. 

AoA  Response:  We  did  not  accept  the 
request  of  those  commenters  who  asked 
that  we  retain  the  language  on 
organization  and  staffing  of  the  area 
agency  as  found  in  the  existing 
regulations.  The  language  in  those 
regulations  does  not  adequately  reflect 
the  1987  amendments  to  the  Act.  For 
technical  accuracy,  we  have  accepted 
the  request  to  change  the  term  "single" 
to  "separate"  in  subsection  (a)(2). 
However,  we  could  not  accept  the 
interpretation  of  those  commenters  who 
suggested  that  the  Act,  in  identifying  the 
separate  unit  in  a  multi-purpose  agency 
as  the  area  agency,  was  merely 
intending  that  such  a  unit  serve  as  a 
visible  focal  point  for  aging,  but  that  the 
unit  was  not  to  be  recognized  as  the 
designated  area  agency  on  aging.  The 
requirement  to  consider  the  separate 
organizational  unit  within  a  multi- 
purpose agency  as  the  designated  area 
agency  is  a  statutory  provision  found  in 
section  305(c)(4)  of  the  Act.  We  have 
simply  restated  this  statutory  provision 
in  the  regulations  because  of  its 
importance.  We  do  not  concur  with  the 
views  of  those  who  expressed  concern 
that  recognizing  the  separate 
organizational  unit  as  the  designated 
area  agency  will  result  in  widespread 
de-designation  and  disruption  within  the 
aging  network.  Each  State  agency  on 
aging  has  the  responsibility  and  the 
ability  to  assure  that  the  requirements  of 
the  Act  on  this  point  are  met,  while  at 
the  same  time  avoiding  major 
disruption,  using  the  State's  own 
appropriate  policies  and  procedures.  We 
expect  that  those  States  agencies  which 
have  designated  multi-purpose  agencies 
as  area  agencies  on  aging  will  move 
expeditiously  to  take  whatever  actions 
are  necessary  to  comply  with  the 
requirements  of  the  Act  concerning  the 
types  of  agencies  or  units  which  legally 
may  be  designated  as  area  agencies  on 
aging. 

In  order  to  avoid  unnecessary 
disruption  in  the  implementation  of  this 
provision,  we  have  modified 
§  1321.55(a)(2)  to  provide  that  State 
action  to  comply  with  the  requirement 
for  designation  of  separate 
organizational  units  within  multi- 
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purpose  agencies  currently  serving  as 
area  agencies  shall  not  be  considered 
"designation  of  a  new  area  agency"  for 
purposes  of  section  305(b)(5)(B)  of  the 
Act.  This  section  of  the  Act  provides 
that  whenever  a  State  agency  designates 
a  new  area  agency,  the  State  agency 
shall  give  the  right  of  first  refusal  to  a 
unit  of  general  purpose  local  government 
if:  (1)  Such  unit  can  meet  the 
requirements  of  serving  as  an  area 
agency:  and  (2)  if  the  boundaries  of  such 
a  unit  and  the  boundaries  of  the 
planning  and  service  area  are 
reasonably  contiguous.  We  believe  that 
in  the  1987  amendments  Congress 
indicated  to  reaffirm  the  necessity  for 
separate  area  agency  identity  in  the 
case  of  a  multi-purpose  agency  but  did 
not  intend  to  open  the  possibility  for 
major  changes  of  the  type  that  might 
occur  should  the  provisions  of  section 
305(b)(5)(B)  apply  in  this  situation. 
Therefore,  we  have  determined  that  the 
right  of  first  refusal  does  not  apply  in  the 
following  limited  circumstance:  Where 
the  State  agency  on  aging  designates  as 
an  area  agency  on  aging  a  separate 
organizational  unit  of  a  multipurpose 
agency  which  has  been  serving  as  an 
area  agency.  The  right  of  first  refusal 
provision,  of  course,  would  be 
applicable  in  all  other  situations  where 
the  State  agency  designates  an  area 
agency. 

Section  1321.57    Area  agency  advisory 
council. 

A  ft'w  commenters  expressed  their 
views  about  area  agency  advisory 
councils.  Several  commenters 
commended  the  fact  that  the 
membership  of  the  advisory  council  was 
required  to  include  more  than  50  percent 
older  persons,  including  minority 
individuals.  One  commenfer  indicated 
that  the  language  of  the  proposed  rules 
which  stated  that  advisory  councils 
"shall  carry  out  functions"  implied  an 
incorrect  role  for  advisory  councils.  This 
commenler  stressed  that  advisory 
councils  are,  as  their  name  implies,  to 
provide  advice  to  the  area  agency:  but 
they  do  not  have  responsibility  for 
implementing  and  carrying  out  functions 
of  the  area  agency.  The  commenfer 
requested  that  the  language  be  changed 
to  reflect  this  "advisory  role,"  rather 
than  an  implementing  role.  Some  area 
agency  commenters  also  took  exception 
to  the  proposed  inclusion  on  the 
advisory  council  of  representatives  of 
health  care  provider  organizations  and 
representatives  of  supportive  services 
providers.  The  reasons  given  for 
excluding  these  two  groups  were  two: 
the  Act  does  not  mention  them  and  their 
participation  as  advisory  council 
members  might  create  conflict  of 


interest  situations.  A  large  number  of 
provider  agencies  commented  favorably 
on  the  proposed  regulations  as  written. 
AoA  Response:  TTie  fact  that  a  small 
number  of  commenters  chose  to  offer 
negative  observations  on  this  topic  was 
offset  by  the  fact  that  many  others  found 
the  proposed  regulation  in  this  area  to 
be  highly  satisfactory.  It  was  not  our 
intention  to  imply  that  the  role  of 
advisory  councils  was  other  than  "to 
advise."  However,  we  did  wish  to 
emphasize  the  potential  resource 
represented  by  advisory  councils  and  to 
urge  area  agencies  to  make  greater  use 
of  their  advisory  councils  in  a  variety  of 
ways  which  further  the  development  of 
systems  of  services  at  the  community 
level.  To  avoid  any  possible  ambiguity, 
we  have  clarified  in  subsection  (a)  that 
the  functions  of  the  council  are 
"advisory"  functions.  However,  we  have 
not  changed  the  language  of  the 
proposed  rules  concerning  membership 
of  the  advisory  council.  We  believe  that 
health  care  providers  and  supportive 
services  providers  have  essential  roles 
to  play  in  the  development  of  responsive 
service  systems  at  the  community  level; 
and  we  believe  that  it  is  important  for 
all  of  the  significant  parties  who  must 
participate  in  the  development  of 
service  systems  for  older  persons  to  be 
actively  involved  in  the  process  of 
planning  for  and  implementing  decisions 
directedto  that  end.  Therefore,  we  have 
retained  the  requirement  that 
representatives  of  health  care  providers 
and  supportive  services  providers  be 
included  on  the  advisory  council.  We 
believe  that  the  area  agency  can 
establish  appropriate  measures  to 
assure  that  the  presence  of  these 
representatives  on  the  advisory  council 
does  not  lead  to  any  conflict  of  interest 
situations.  As  necessary,  the  State 
agency  also  can  establish  State  policy 
on  this  matter. 


Section  1321.63 
allotments. 


Purpose  of  service 


One  Member  of  Congress  and  several 
other  commenters  indicated  that  the  list 
of  services  found  in  §  1321.63(a)  of  the 
proposed  regulations  should  be 
expanded  to  include  "Outreach 
services."  The  reason  offered  by  these 
commenters  was  that  subsection  (a)  lists 
the  categories  of  services  for  which 
funds  are  distributed  by  formula  to  State 
agencies  on  aging;  and  that  outreach  is 
one  such  service.  A  national 
organization  pointed  out  that  the 
language  in  subsection  (a)  should  be 
modified  to  reflect  the  fact  that  area 
agencies,  as  well  as  the  State  agency, 
are  involved  in  the  development  or 
enhancement  of  community  systems 
building. 


AoA  Response:  We  accepted  the 
points  made  by  commenters  and  revised 
subsection  (a)  both  to  include  "Outreach 
services"  and  to  include  reference  to 
area  agencies  on  aging. 

Section  1321.67    Service  contributions. 

A  number  of  commenters  expressed 
concern  that  the  proposed  regulations, 
like  earlier  rules,  permit  contributions 
for  supportive  services.  They  pointed 
out  that  the  Act  speaks  explicitly  only  of 
contributions  for  nutrition  services  and 
concluded  from  this  fact  that  it  was  not 
proper  to  include  in  the  regulations  any 
provisions  which  dealt  with 
contributions  for  supportive  services.  In 
addition  to  a  general  concern  about 
contributions  for  supportive  services, 
some  commenters  noted  that  in  the  case 
of  certain  types  of  services,  such  as 
information  and  referral,  it  is  not 
practical  to  expect  contributions.  A  few 
commenters  indicated  that  providing  an 
opportunity  to  contribute  in  some 
instances  might  serve  as  a  disincentive 
for  older  persons  to  avail  themselves  of 
needed  services.  Another  concern 
expressed  by  a  few  commenters  was  a 
fear  that  service  providers  might  charge 
older  persons  for  a  service,  rather  than 
provide  them  with  an  opportunity  to 
contribute  voluntarily.  These 
commenters  cited  examples  of  such 
abuse.  Finally,  a  request  was  made  by  a 
few  commenters  to  change  the  wording 
in  subsection  (a)(1)  from  "contribute 
voluntarily"  to  "voluntarily  contribute" 
However,  a  large  number  of  service 
provider  agencies  wrote  favoring  the 
proposed  rules  as  written. 

AoA  Response:  The  question  of 
whether  or  not  it  is  allowable  in 
regulations  to  provide  an  opportunity  for 
contributions  for  supportive  services 
was  considered  some  time  ago  when  we 
issued  the  original  regulation  on  this 
matter.  It  was  our  conclusion  then,  and 
remains  so  now,  that  while  the  Act  does 
not  explicitly  mention  contributions  for 
supportive  services,  it  is  permissible  in 
regulations  to  provide  a  basis  for  the 
receipt  of  such  contributions.  The  rule  as 
it  appeared  in  the  NPRM  repeated  the 
rule  which  has  been  in  effect  for  a 
number  of  years  without  any  perceived 
difficulties.  On  the  contrary,  the 
voluntary  contributions  of  program 
participants  have  allowed  for  a 
significant  increase  in  the  level  of 
services  provided  in  conjunction  with 
the  Title  III  program.  The  language  of 
the  regulation  is  clear:  All  contributions 
are  voluntary:  the  privacy  of  each  older 
person  must  be  protected  with  respect  to 
his  or  her  contribution:  and,  no  older 
person  may  be  denied  a  service  because 
of  unwillingness  or  inability  to 
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contribute.  State  and  area  agencies  are 
expected  to  assure  that  older  persons 
fully  understand  the  voluntary  nature  of 
contributions  and  that  the  voluntary 
contribution  provision  does  not  present 
a  disincentive  for  any  older  person  to 
receive  a  service.  If  there  is  abuse,  as 
some  commenters  noted,  it  is  the 
responsibihty  of  the  respective  State 
and  area  agency  to  take  appropriate 
measures  to  assure  that  service 
providers  do  not  misinterpret  the  rule  as 
allowing,  or  even  requiring,  charges  of 
services.  We  recognize  that  certain 
services,  such  as  information  and 
referral,  do  not  lend  themselves  as 
readily  as  do  other  services  to  the  idea 
of  contributions.  This  fact  in  itself, 
however,  need  not  preclude  a  service 
provider  from  providing  "an 
opportunity"  to  contribute. 

We  also  have  clarified  in  these  final 
rules  the  permissible  alternatives  for  the 
use  of  service  contributions  which  a 
State  agency  may  establish  through 
State  policy.  In  order  to  assure  that 
contributions  made  by  program 
participants  result  in  an  expansion  of 
services,  a  State  agency  may  authorize 
the  use  by  service  providers  of  either  or 
both  of  the  alternatives  described  in  45 
CFR  92.25(g)  (2)  and  (3). 

We  will  not  permit  States  to  use  the 
deduction  alternative  described  in  45 
CFR  92.25(g)(1)  since  that  alternative 
would  be  inconsistent  with  the  requisite 
expansion  of  services  under  this  part. 
Further,  use  of  the  deduction  alternative 
would  seriously  jeopardize  the 
continuance  of  the  totally  voluntary 
contributions  which  the  participants 
make  to  the  program.  In  the  period 
between  FY  1981  and  FY  1987  voluntary 
contributions  have  risen  from  $79 
million  to  $163.6  million  per  year.  We  do 
not  wish  to  provide  a  disincentive  for 
the  continued  growth  in  contributions. 

Section  1321.71    Legal  assistance. 

The  public  comments  on  the  legal 
assistance  provisions  of  the  proposed 
regulations  focused  on  four  points:  (1) 
Limitation  on  services  to  individual 
clients:  (2)  legal  services  performed  at 
the  request  of  public  officials;  (3) 
activities  taken  in  the  provider's  self- 
interest;  and  (4)  limitation  on  the  use  of 
private  funds. 

1.  Lobbying  on  behalf  of  a  client. 

Several  commenters  stated  that  the 
proposed  regulations  did  not  include  the 
Legal  Services  Corporation  (LSC) 
provisions  for  lobbying  on  behalf  of  a 
client.  Section  1612.5  of  the  LSC 
regulations  ("Permissible  activities  on 


behalf  of  eligible  clients")  covers  that 
subject  at  length. 

2.  Activities  requested  by  public 
officials. 

Section  1612.6  of  the  LSC  regulations, 
like  the  LSC  Act.  permits  certain  legal 
activities  to  be  undertaken  at  the 
request  of  public  officials.  Our  proposed 
regulations  did  not  include  this 
provision. 

3/4.  Activities  in  the  provider's  interest; 
restriction  on  use  of  private  funds. 

The  commenters  also  expressed 
concern  about  the  lack  of  an  exception, 
from  the  general  prohibition  on 
lobbying,  for  self-help  by  the 
organization.  Section  1321.71(i)(2)(i)  of 
the  proposed  rules — like  §  1612.13  of  the 
LSC  regulations — would  have  permitted 
lobbying  with  private  funds  and 
pertaining  to  measures  directly  affecting 
activities  of  the  provider.  Thus,  there 
was  a  self-help  exception,  but  only  with 
respect  to  the  use  of  private  funds.  The 
commenters  also  criticized  the  proposed 
restrictions  on  the  use  of  private  funds. 

AoA  Response:  1.  Lobbying  on  behalf 
of  a  client.  We  intended  to  encompass 
these  activities  by  the  broad  statement 
in  proposed  §  1321.71(b)  that  the 
regulations  do  not  prohibit  "any  form  of 
legal  assistance  to  an  eligible  client 
*  *  *"  nor  may  they  interfere  with  "the 
fulfillment  of  any  attorney's  professional 
responsibilities  to  a  client."  However,  in 
response  to  the  comments,  we  have 
added  to  §  1321.71(i)  new  subsections 
(5)  and  (6),  which  reflect  the  substance 
of  §  1612.5  of  the  LSC  regulations.  These 
additional  subsections  are  being  added 
to  the  regulations  to  clarify  the  point  for 
the  benefit  of  those  who  expressed 
concern  in  their  comments. 

2.  Activities  requested  by  public 
officials.  We  believe  that  it  would  not 
be  appropriate  to  use  Title  III  funds  to 
assist  public  officials  with  respect  to 
issues  other  than  aging.  However,  we 
agree  that  under  certain  circumstances, 
responding  to  a  request  from  a  public 
official  or  body  on  issues  related  to 
aging  may  be  appropriate.  Therefore,  we 
have  added  to  §  1321.71{i),  a  new 
subsection  (7),  which  permits  such 
actions  on  condition  that  the  legal 
assistance  provider  first  obtain  the 
written  approval  of  the  responsible  area 
agency. 

3/4.  Activities  in  the  provider's  interest; 
restriction  on  use  of  private  funds.  We 
have  responded  to  the  concerns  of 


commenters  in  these  areas  by  deleting 
proposed  S  1321.71(i)(2)  as  well  as  the 
words  "by  private  entities  or  by  a 
recipient,  directly  or  through  a 
subrecipient"  in  subsection  (j).  The 
effect  of  these  deletions  is  that  in  these 
final  rules  there  is  no  reference  to — and 
thus,  no  limitation  on — the  use  of  private 
funds  for  any  purpose.  We  agree  that 
AoA  has  no  particular  interest  in 
regulating  the  use  of  funds  from  other 
sources,  so  long  as  the  activities 
undertaken  with  those  funds  do  not 
conflict  with  the  provider's 
responsibilities  toward  its  clients.  Thus, 
providers  may  use  private  funds  for  self- 
help  activities,  as  is  permissible  under 
the  LSC  regulations. 

Other  Comments 

In  addition  to  the  areas  of  comments 
noted  above,  some  commenters 
addressed  other  topics.  For  example, 
some  commenters  asked  that  interim 
final  regulations  be  issued  in  order  to 
provide  further  opportunity  for 
comment.  A  small  number  of  other 
commenters  requested  under  greater 
level  of  detail  and  specificity  in  many 
areas  of  the  regulations.  A  few 
commenters  asked  that  the  regulations 
include  matters  which  are  of  an  infernal 
administrative  nature,  such  as  a 
description  of  the  duties  and  functions 
of  the  Associate  Commissioner  for 
American  Indians,  Alaskan  Natives,  and 
Hawaiian  Natives. 

AoA  Response:  We  provided  a  60  day 
comment  period  on  the  proposed 
regulations  and  have  carefully  reviewed 
over  700  letters  of  comment  submitted 
by  persons  from  all  parts  of  the  nation 
who  represented  widely  divergent 
points  of  view.  We  have  accepted  and 
incorporated  in  these  final  regulations 
those  comments  whicn  in  our  judgment 
served  to  strengthen  and  clarify  the 
regulations.  We  do  not  believe  that  any 
useful  purpose  would  be  served  by 
issuance  of  interim  final  regulations 
with  another  comment  period.  While  a 
few  commenters  encouraged  that  we 
include  greater  detail  and  stringency  in 
these  regulations,  we  have  not  accepted 
that  suggestion.  Our  principle  in  writing 
these  regulations  has  been  to  provide 
maximum  flexibility  and  in  accordance 
with  Department  policy,  to  avoid 
needlessly  burdensome  requirements. 
Finally,  we  have  not  acceded  to  the 
request  to  include  in  the  regulations 
matters  which  relate  to  the  internal 
operation  of  the  Administration  on 
Aging  and  the  Department  of  Health  and 
Human  Services.  We  do  not  consider 
matters  of  that  nature  to  be  proper 
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material  for  inclusion  in  program 
regulations. 

Liquidation  of  obligations 

Several  commenters  expressed 
concern  regarding  the  impact  of 
§92.23(b)  of  the  HHS  regulation— 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments."  45 
CFR  92.23(b)  requires  States  to  liquidate 
obligations  no  later  than  90  days  after 
the  end  of  the  period  during  which  the 
State  is  permitted  to  obligate  the  federal 
funds.  The  commenters  stated  that  the 
multi-tiered  grant  structure  of  Title  III 
(AoA,  State  unit  on  aging,  area  agency 
on  aging  and  service  provider]  prohibits 
compliance  with  this  common  mle 
requirement. 

AoA  response:  This  matter  affects  all 
federal  programs  that  permit  sub- 
awards  with  performance  periods  that 
run  beyond  the  period  during  which 
grant  funds  are  available  to  the  State  for 
obligation.  Consequently  it  will  be 
covered  in  a  separate  rule. 

Other  Technical  Changes  (5§  1321.3. 
1321.23. 1321.29. 1321.79  and  1321.83) 

We  have  deleted  the  proposed 
defmition  for  "Administrative  action"  in 
§  1321.3  because  it  was  pointed  out  to  us 
that  the  1987  amendments  deleted  the 
word  "administrative"  from  section 
307(a)(12)(i)  of  the  Act  and  there  is  no 
longer  a  need  for  this  definition.  Also, 
based  on  a  suggestion  from  a 
conunenter.  we  added  the  words  "or 
State  law"  following  the  word  "Act"  the 
second  time  it  appears  in  the  definition 
of  "Official  duties"  because  in  some 
instances  State  law  may  specify  official 
duties  of  the  State  Ombudsman  Office 
representatives. 

We  have  moved  §§  1321.23  (c)  and  (d) 
of  the  proposed  regulations.  They  have 
now  become  S§  1321.29  (c)  and  (d). 
These  sections  are  related  to  the 
designation  of  planning  and  service 
areas  which  is  discussed  under 
§  1321.29. 

We  have  deleted  the  redundant 
statement  regarding  the  effective  date  of 
a  decision  to  withhold  funds  which 
appeared  in  S  1321.79(a)  of  the  NPRM  as 

follows: or  later  than  the  first 

date  of  the  Commissioner's  decision 

*  •".  The  corrected  sentence  in  which 
the  redundancy  appeared  now  reads  as 
follows:  'This  effective  date  may  not  be 
earlier  than  the  date  of  the 
Commissioner's  decision  or  later  than 
the  first  day  of  the  next  calendar 
quarter." 

We  have  inserted  a  phrase  pertaining 
to  the  reallotment  of  funds  withheld 
from  the  State  which  was  inadvertently 
omitted  from  the  first  paragraph  of 


§  1321.83.  After  the  phrase  "*  *  *  or 
political  subdivision  of  the  State  *  *  *." 
we  have  inserted:  "*  *  *  that  has  the 
authority  and  capacity  to  carry  out  the 
functions  of  the  State  agency  *  *  *." 

These  regulations  require  compliance 
with  certain  sections  of  the  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,  at  45  CFR  Part 
92.  Since  the  regulations  in  Part  92  will 
not  be  effective  until  October  1, 1988. 
these  final  regulations  should  be 
understood  as  referring  to  the 
corresponding  predecessor  provisions  of 
OMB  Circular  A-102  for  the  period  prior 
to  that  date. 

Impact  Analysis 

Executive  Order  12291 

The  Secretarj'  has  determined,  in 
accordance  with  Executive  Order  12291. 
that  these  rules  do  not  constitute  a 
major  rule  because  they  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  result  in  major  increase 
in  costs  or  prices  for  consumers,  any 
industries,  any  governmental  agency  or 
any  geographic  regions;  or  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  import 
markets.  We  do  not  believe  that  there 
will  be  any  additional  costs  under  these 
rules  since  the  types  of  statutorily 
mandated  data  we  will  collect  are 
ordinarily  utilized  by  States  for  efficient 
program  management. 

Regulatory  Flexibility  Act  of  1980 

The  Regulatory  Flexibility  Act  of  1980. 
Pub.  L.  96-354.  requires  that  an  agency 
prepare  a  regulatory  flexibility  analysis 
for  a  proposed  or  final  rule  if  the  rule 
would  have  significant  economic  impact 
on  a  substantial  number  of  "small 
entities",  i.e.  small  businesses,  small 
non-profit  organizations,  or  small 
governmental  jurisdictions. 

The  responsibility  for  meeting  the 
requirements  of  these  regulations  is  on 
the  State  agencies  and  to  a  lesser  extent 
on  area  agencies.  Actual  delivery  of 
services  may  be  provided  in  some 
circumstances  by  proprietary,  public 
and  not-for-profit  agencies  or 
organizations  under  grants  or  contracts 
from  State  or  area  agencies.  Although 
area  agencies  and  most  service  delivery 
agencies  and  organizations  are  "small 
entities"  williin  the  meaning  of  the  Act. 
this  rule  will  impose  no  significant 
burdens  on  State  agencies,  area 
agencies  or  other  affected  parties  and 
will  provide  flexibility  to  State  and  area 


agencies  in  implementing  the  provisions 
of  the  Act.  For  these  reasons,  the 
Secretarj'  hereby  certifies  that  these 
regulations  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Recordkeepir.g  and  Reporting 
Requirements 

Sections  202.  305.  306,  307.  614,  and 
623  of  the  Act  require  collection  of  data, 
area  and  State  plans  and  Native 
American  organization  applications. 
These  rules  at  §§  1321.17. 1326.19  and 
1328.19  contain  revised  information 
collection  requirements.  The  Act 
requires  the  Commissioner  each  fiscal 
year  to  collect  from  States  statistical 
data  on  programs  and  activities  carried 
out  with  funds  provided  under  the  Act. 
The  data  must  include  for  each  type  of 
service:  The  aggregate  amount  of  funds 
expended,  the  number  of  individuals 
served,  and  the  number  of  units  of 
service  provided.  Additionally,  the  data 
must  indicate  the  number  of  senior 
centers  funded  and  the  extent  to  which 
area  agencies  statisfied  their  statutory 
requirements  concerning  expenditure  of 
adequate  funds  on  specified  services 
and  targeted  services  to  older  persons  in 
greatest  need.  In  responding  to  new 
statutory  data  collection  requirements. 
AoA  will  be  sensitive  to  avoiding  any 
needless  burden  on  State  and  area 
agencies.  AoA  will  provide  States  with 
an  opportunity  to  comment  on  revised 
information  collection  requirements.  As 
required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  we 
have  submitted  a  copy  of  these  revised 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
(O.MB)  for  its  review. 

OMB  has  not  yet  approved  the  revised 
information  collection  requirements 
contained  in  these  rules.  The  new 
information  collection  requirements 
contained  in  §§  1321.17, 1326.19  and 
1328.19  will  not  go  into  effect  until  OMB 
approval  has  been  obtained.  Although 
OMB  has  not  yet  approved  the  sections 
of  these  regulations  associated  with  the 
development  of  State  and  area  plans 
and  Native  American  organization 
applications,  those  statutory  activities 
required  to  maintain  eligibility  for 
funding  remain  in  effect.  When  OMB 
assigns  information  collection  approval 
numbers,  we  will  publish  a  notice  in  the 
Federal  Register. 

List  of  Subjects 

45  CFR  Part  1321 

Administrative  practice  and 
procedure.  Aged,  Grant  program/social 


BEST  COPY  AVAILABLE 


33766         Federal  Register  /  VoL  53.  No.  168  /  Wednesday.  August  31,  1988  /  Rules  and  Regulations 


programs.  Nutrition.  Reporting  and 
recordkeeping  rcquirementa. 

45  CFR  Part  1326 

Administrative  practice  and 
procedures,  Aged,  Grant  programs, 
Indians,  Reporting  and  recordkeeping 
requirements. 

45  CFR  Part  1328 

Administrative  practice  and 
procedures.  Aged,  Grant  programs, 
Hawaiian  Natives.  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Aisittancc 
Program  Nunib«rr  13.fi33  Special  Projirain* 
for  Aging.  Title  lU  Port  A  and  B— Grant*  on 
Aging:  13.635  Special  Programi  for  Aging. 
Title  m  Part  C— Nutrition  Services);  (13.65.5 
Special  Programs  for  Aging,  Title  VI — Grants 
for  Indian  Tribes) 

Dated:  June  22. 1988. 
Carol  FraMT  Fisk. 
Commissioner  on  Aging. 

Approved:  July  11. 198& 
OtislLBowwi. 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  forth  in  the 
Preamble.  Chapter  XIII,  Subchapter  C.  of 
Title  45.  Subtitle  a  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  1321  is  revised  as  follows: 

PART  1321— GRANTS  TO  STATE  AND 
COMMUNITY  PROGRAMS  ON  AGING 

Subpart  A— Introduction 

Sec. 

1321.1  Basis  and  purpose  of  this  part. 

1321.3  Dermitiona. 

1321.5  Applicability  of  other  regulations. 

Subpart  B— State  Af  enqr  HeipowlbllHIss 

1321.7    Mission  of  the  State  agency. 

1321.9    Organization  and  stafflng  of  the  State 

agency. 
1321.11    State  agency  policies. 
1321.13    Advocacy  responsibihties. 
1321.15    Duration,  format  and  effective  date 

of  the  State  plan. 
1321.17    Content  of  State  plan. 
1321.19    Amendments  to  the  State  plan. 
1321.21    Submission  of  the  State  plan  or  plan 

■mendnieni  to  the  Commissioner  for 

approval. 
1321.23    NotiTtcatiMi  of  SUte  plan  or  S«ate 

plan  amendment  approval 
1 321 .25    Restriction  of  delegation  of 

authority  to  other  agencies. 
1321.27    Public  participation. 
1321.29    Designation  of  planning  and  service 

areas. 
132U1    Appeal  to  CoRimisaioner. 
1321.33    Designation  of  area  ogenciea. 
1321.35    Withdrawal  of  area  agency 

designation. 
1321.37    Intrastate  funding  formula. 
1321.41    Single  State  plaiuiing  and  service 

area. 
1321.43    Interstate  ptonoing  and  service  area. 


1321.45    Transfer  between  cangregste  and 
home-delivered  nutrition  service 
allotments. 

1321.47    Statewide  non-Federal  share 
requirements. 

1321.49    State  agency  maintenance  of  effort. 

1321.51  Confidentiality  and  disclosure  of 
informatioo. 

1321.52  Evahiatian  of  umnet  need. 

subpart  C^~Afas  Aoancy  RaaponaMWlaa 

1321.53  Mission  of  the  area  agency. 
1321.55    Organization  and  staffing  of  the 

area  agency. 
1321.57    Area  agency  advisory  council. 
1321.59    Submission  of  an  area  plan  aiul  plan 

amendments  to  the  Slate  for  approval 
1321.01    Advocacy  responsibilities  of  the 

area  agency. 
Sut>fMirt  D— Servlca  RaqulraaMnts 

1321.63    Purpose  of  services  allotments 

under  Title  III. 
1321.65    Responsibilities  of  service  providers 

under  area  plans. 
1321.67    Service  contributions. 
1321.69    Service  priority  for  frail  homebound 

or  isolated  elderly. 
1321.71    Legal  assistance. 
1321.73    Grant  related  income  under  Title  III- 

C 
1321.75    Licenses  and  safety. 

Sut)part  E— Haaring  Proeadures  for  State 
Agandas 
1321.77    Scope. 

1321.79    When  a  decision  is  effective. 
1321.81    How  the  State  may  appeal. 
1321.83    How  the  Commissioner  may  reallol 
the  State's  withheld  payments. 
AntlMicity:  42  U.S.C  3001  et  seq.;  Title  m  of 
the  Older  Americans  Act  as  Amended. 

Subpart  A— Introduction 

S1321.1    Baals  and  purpoaa  of  IMS  pwt 

(a]  This  part  prescribes  requirements 
State  agencies  shall  meet  to  receive 
grants  to  develop  comprehensive  and 
coordinated  systems  for  the  delivery  of 
supportive  and  nutrition  services  under 
Title  III  of  the  Older  Americans  Act,  as 
amended  (Act).  These  requirements 
iiKlude: 

(1)  Designation  and  responsibilities  of 
State  agencies; 

(2)  State  plans  and  amendments; 

(3)  Services  delivery;  and 

(4)  Hearing  procedures  for  applicants 
for  planning  and  services  area 
designation. 

(b]  The  requirements  of  this  part  are 
based  on  Title  in  of  die  Act  Tide  111 
provides  for  forauda  grants  to  State 
agencies  on  aging,  under  apfwoved  State 
plans,  to  stimulate  the  development  or 
enhancement  of  comprehensive  and 
coordinated  community-based  systems 
resulting  in  a  continuum  of  services  to 
older  persons  with  special  emphasis  on 
older  individuals  writh  the  greatest 
economic  or  sodal  need,  with  particular 
attention  to  low-income  minority 
individuals.  A  responsive  community- 


based  system  of  services  shall  include 
collaboration  in  planning,  resource 
allocation  and  delivery  of  a 
comprehensive  array  of  services  and 
opportunities  for  all  older  Americans  in 
the  community.  The  intent  is  to  use  Tide 
III  funds  as  a  catalyst  in  bringing 
together  public  and  private  resources  in 
the  community  to  assure  the  provision  of 
a  full  range  of  efRcient,  well  coordinated 
and  accessible  services  for  older 
persons. 

(c)  Each  State  agency  designates 
planning  and  service  areas  in  the  State, 
and  makes  a  subgrant  or  contract  under 
an  approved  area  plan  to  one  area 
agency  in  each  planning  and  service 
area  for  the  purpose  of  building 
comprehensive  systems  for  older  people 
throughout  the  State.  Area  agencies  in 
turn  make  subgrants  or  contracts  to 
service  providers  to  perform  certain 
specified  functions. 

}  1321.3    Deflnttlons. 

"Act"  means  the  Older  Americans  Act 
of  1965  as  amended. 

"Altering"  or  "renovating,"  as  used  in 
section  307(a}(14)  of  the  Act  with  respect 
to  multipurpose  senior  centers,  means 
making  modiTications  to  or  in 
connection  with  an  existing  faciUty 
which  are  necessary  for  its  effective  use 
as  a  center.  These  may  include 
renovation,  repair,  or  expansion  which 
is  not  in  excess  of  double  the  square 
footage  of  the  original  facUity  and  all 
physical  improvements. 

"Constructing."  as  used  in  section 
307(a)(14)  of  the  Act  with  respect  to 
multipurpose  senior  centers,  mearu 
building  a  new  facility,  including  the 
costs  of  land  acquisition  and 
architectural  and  engineering  fees,  or 
making  modiBcabons  to  or  in 
connection  with  an  existing  facility 
which  are  in  excess  of  double  the  square 
footage  of  the  original  facility  and  all 
physical  improvements. 

"Department"  means  the  Department 
of  Health  and  Human  Services. 

"Direct  services,"  as  used  in  this  part, 
means  any  activity  performed  to  provide 
services  directly  to  an  individual  older 
person  by  the  staff  of  a  service  provider, 
an  area  agency,  or  a  State  agency  in  a 
single  planning  and  service  area  State. 

"Fiscal  year."  as  used  in  this  part, 
means  the  Federal  Fiscal  Year. 

"Frail."  as  used  in  this  part,  means 
having  a  physical  or  mental  disability, 
including  having  Alzheimer's  disease  or 
a  related  disorder  with  neurological  or 
organic  brain  dysfunction,  that  restricts 
the  ability  of  an  individual  to  perform 
normal  daily  tasks  or  which  threatens 
the  capacity  of  an  individual  to  live 
independenUy. 
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"Human  services,"  as  used  in 
S  1321.41(a)(1)  of  this  part,  with  respect 
to  criteria  for  designation  of  a  statewide 
planning  and  service  area,  means  social, 
health,  or  welfare  services. 

"In-home  service,"  as  used  in  this 
part,  includes:  (a)  Homemaker  and 
home  health  aides;  (b)  visiting  and 
telephone  reassurance;  (c)  chore 
maintenance;  (d)  in-home  respite  care 
for  families,  incluidng  adult  day  care  as 
a  respite  service  for  families;  and  (e) 
minor  modification  of  homes  that  is 
necessary  to  facilitate  the  ability  of 
older  individuals  to  remain  at  home,  and 
that  is  not  available  under  other 
programs,  except  that  not  more  than 
S150  per  client  may  be  expended  under 
this  part  for  such  modification. 

"Means  test."  as  used  in  the  provison 
of  ser\  ices,  means  the  use  of  an  older 
person's  income  or  resource  to  deny  or 
hmit  that  person's  receipt  of  services 
under  this  part. 

"Official  duties,"  as  used  in  section 
307(a)(12)(I)  of  the  Act  with  respect  to 
representatives  of  the  Long-Term  Care 
Ombudsman  Program,  means  work 
pursuant  to  the  Long-Term  Care 
Ombudsman  Program  authorized  by  the 
Act  or  State  law  and  carried  out  under 
the  auspices  and  general  direction  of  the 
State  Long-Term  Care  Ombudsman. 

"Periodic,"  as  used  in  sections 
306(a)(6)  and  307(a)(8)  of  the  Act  with 
respect  to  evaluations  of.  and  pubhc 
hearings  on,  activities  carried  out  under 
State  and  area  plans,  means,  at  a 
minimum,  once  each  fiscal  year. 

"Reservation."  as  used  in  section 
305(b)(4)  of  the  Act  with  respect  to  the 
designation  of  planning  and  service 
areas,  means  any  federally  or  State 
recognized  Indian  tribe's  reservation, 
pueblo,  or  colony,  including  former 
reservations  in  Oklahoma,  Alaskan 
Native  regions  established  pursuant  to 
the  Alaska  Native  Claims  Settlement 
Act  (85  Stat.  688),  and  Indian  allotments. 

"Service  provider,"  as  used  in  section 
306(a)(1)  of  the  Act  with  respect  to  the 
provison  of  supportive  And  nutrition 
services,  means  an  entity  that  is 
awarded  a  subgrant  or  contract  from  an 
area  agency  to  provide  services  under 
the  area  plan. 

"Severe  disability."  as  used  to  carry 
out  the  provisions  of  the  Act,  means  a 
severe  chronic  disability  attributable  to 
mental  and/or  physical  impairment  of 
an  individual  that: 

(a)  Is  likely  to  continue  indefinitely; 
and 

(b)  Results  in  substantial  functional 
limitation  in  3  or  more  of  the  following 
major  life  activities: 

(1)  Self-care. 

(2)  Receptive  and  expressive 
language. 


(3)  Learning, 

(4)  Mobility, 

(5)  Self-direction, 

(6)  Capacity  fcr  independent  living, 
and 

(7)  Economic  self-sufficiency. 

§  1321.5    Applicability  of  other  regulation*. 

Several  other  regulations  apply  to  all 
activities  under  this  part.  These  include 
but  are  not  limited  to; 

(a)  45  CFR  Part  16— Procedures  of  the 
Departmental  Grant  Appeals  Board; 

(b)  45  CFR  Part  74— AdministraUon  of 
Grants,  except  Subpart  N; 

(c)  45  CFR  Part  80— Nondiscrimination 
imder  Programs  Receiving  Federal 
Assistance  through  the  Department  of 
Health  and  Human  Services: 
Effectuation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964; 

(d)  45  CFR  Part  81— Practice  and 
Procedures  for  Hearings  Under  Part  80 
of  this  Title; 

(e)  45  CFR  Part  84 — Nondiscrimination 
on  the  Basis  of  Handicap  in  Programs 
and  Activities  Receiving  or  Benefiting 
from  Federal  Financial  Participation; 

(f)  45  CFR  Pari  91— Nondiscrimination 
on  the  Basis  of  Age  in  HHS  Programs  or 
Activities  Receiving  Federal  Financial 
Assistance; 

(g)  45  CFR  Part  92— Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agree.ments  to  State 
and  Local  Governments; 

(h)  45  CFR  Part  100— 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities;  and 

(i)  5  CFR  Part  900,  Subpart  F. 
Standards  for  a  Merit  System  of 
Personnel  Administration. 

Subpart  B— State  Agency 
Responsibilities 

§  1 321.7    MlMlon  of  the  State  agency. 

(a)  The  Older  Americans  Act  intends 
that  the  State  agency  on  aging  shall  be 
the  leader  relative  to  all  aging  issues  on 
behalf  of  all  older  persons  in  the  State. 
This  means  that  the  State  agency  shall 
proactively  carry  out  a  wide  range  of 
functions  related  to  advocacy,  planning, 
coordination,  interagency  linkages, 
information  sharing,  brokering, 
monitoring  and  evaluation,  designed  to 
lead  to  the  development  or  enhancement 
of  comprehensive  and  coordinated 
community  based  systems  in,  or  serving, 
communities  throughout  the  State.  These 
systems  shall  be  designed  to  assist  older 
persons  in  leading  independent, 
meaningful  and  dignified  lives  in  their 
own  homes  and  communities  as  long  as 
possible. 

(b)  The  State  agency  shall  designate 
area  agencies  on  aging  for  the  purpose 


of  carrj  ing  oi;t  the  mission  described 
above  for  the  State  agency  at  the  sub- 
State  level.  The  State  agency  shall 
designate  as  its  area  agencies  on  aging 
only  those  sub-state  agencies  having  the 
capacity  and  making  the  commitment  to 
fully  carry  out  the  mission  described  for 
area  agencies  in  §  1321.53  below. 

(c)  The  State  agency  shall  assure  that 
the  resources  made  available  to  area 
agencies  on  aging  under  the  Older 
Americans  Act  are  used  to  carry  out  the 
mission  described  for  area  agencies  in 
§  1321.53  below. 

§  1321.9    OrgsRlzatlon  and  staffing  of  the 
State  agency. 

(a)  The  State  shall  designate  a  sole 
State  agency  to  develop  and  administer 
the  State  plan  required  under  this  part 
and  serve  as  the  effective  visible 
advocate  for  the  elderly  within  the 
State. 

(b)  The  State  agency  shall  have  an 
adequate  number  of  quahfied  staff  to 
carrj-  out  the  functions  prescribed  in  this 
part. 

(c)  The  State  agency  shall  have  within 
the  State  agency,  or  shall  contract  or 
otherwise  arrange  with  another  agency 
or  organization,  as  permitted  by  section 
307(a)(12)(A).  an  Office  of  the  State 
Long-Term  Care  Ombudsman,  with  a 
full-time  State  ombudsman  and  such 
other  staff  as  are  appropriate. 

(d)  If  a  State  statute  establishes  a 
State  ombudsman  program  which  will 
perform  the  functions  of  section 
307(a)(12)  of  the  Act,  the  State  agency 
continues  to  be  responsible  to  assure 
that  all  of  the  requirements  of  the  Act 
for  this  program  are  met  regardless  of 
the  State  legislation  or  source  of  funds. 
In  such  cases,  the  Governor  shall 
confirm  this  through  an  assurance  in  the 
State  plan. 

1321.1 1    State  agency  policies. 

(a)  The  State  agency  on  aging  shall 
develop  policies  governing  all  aspects  of 
programs  operated  under  this  part, 
including  the  ombudsman  program 
whether  operated  directly  by  the  State 
agency  or  under  contract.  These  policies 
shall  be  developed  in  consultation  with 
other  appropriate  parties  in  the  State. 
The  State  agency  is  responsible  for 
enforcement  of  these  policies. 

(b)  The  policies  developed  by  the 
State  agency  shall  address  the  manner 
in  which  the  State  agency  will  monitor 
the  performance  of  all  programs  and 
activities  initiated  under  this  part  for 
quahty  and  effectiveness.  In  monitoring 
the  ombudsman  program,  access  to  files, 
minus  the  identity  of  any  complainant  or 
resident  of  a  long-term  care  facility, 
shall  be  available  only  to  the  director  of 
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the  State  agency  on  aging  and  one  other 
senior  manager  of  the  State  agency 
designated  by  the  State  director  for  this 
purpose.  In  the  conduct  of  the 
monitoring  of  the  ombudsman  program, 
the  confidentiality  protections 
concerning  any  complainant  or  resident 
of  a  long  term  care  facility  as  prescribed 
in  section  307(8)(12)  of  the  Act  shall  be 
strictly  adhered  to. 

§  1321.13    Advocacy  ruponsUiUitics. 

(a)  The  State  agency  shall: 

(1)  Review,  monitor,  evaluate  and 
comment  on  Federal,  State  and  local 
plans,  budgets,  regulations,  programs, 
laws,  levies,  hearings,  policies,  and 
actions  which  affect  or  may  affect  older 
individuals  and  recommend  any 
changes  in  these  which  the  State  agency 
considers  to  be  appropriate; 

(2)  Provide  technical  assistance  to 
agencies,  organizations,  associations,  or 
individuals  representing  older  persons; 
and 

(3)  Review  and  comment,  upon 
request,  on  applications  to  State  and 
Federal  agencies  for  assistance  relating 
to  meeting  the  needs  of  older  persons. 

(b)  No  requirement  in  this  section 
shall  be  deemed  to  supersede  a 
prohibition  contained  in  a  Federal 
appropriation  on  the  use  of  Federal 
funds  to  lobby  the  Congress. 

§  1321.15    Duration,  format  and  effective 
date  of  tlw  State  plan. 

(a)  A  State  may  use  its  own  judgment 
as  to  the  format  to  use  for  the  plan,  how 
to  collect  information  for  the  plan,  and 
whether  the  plan  will  remain  in  effect 
for  two,  three  or  four  years. 

(b)  An  approved  State  plan  or 
amendment,  as  indentified  in  §  1321.17, 
becomes  effective  on  the  date 
designated  by  the  Commissioner. 

(c)  A  State  agency  may  not  make 
expenditures  under  a  new  plan  or 
amendment  requiring  approval,  as 
identified  in  {  1321.17  and  5  1321.19, 
until  it  is  approved. 

§1321.17    Content  Of  Stat*  ptan. 

To  receive  a  grant  under  this  part,  a 
State  ^all  have  an  approved  State  plan 
as  prescribed  in  section  307  of  the  Act. 
In  addition  to  meetmg  the  reqnirements 
of  section  307,  a  State  plan  shall  mclnde: 

(a)  Identification  by  the  State  of  die 
sole  State  agency  tital  has  been 
designated  to  derelop  and  administer 
the  plan. 

(b)  Statewide  program  objectives  to 
implement  the  requirements  under  Title 
III  of  the  Act  and  any  objectives 
established  by  the  Comnussioner 
through  the  mlemaldng  process. 

(c)  A  resource  allocation  plan 
indicating  the  proposed  use  of  all  Title 


III  funds  administered  by  a  State 
agency,  and  the  distribution  of  Title  III 
funds  to  each  planning  and  service  area. 

(d)  Identification  of  the  geographic 
boundaries  of  each  planning  and  service 
area  and  of  area  agencies  on  aging 
designated  for  each  planning  and 
service  area,  if  appropriate. 

(e)  Provision  of  prior  Federal  fiscal 
year  information  related  to  low  income 
minority  and  rural  older  individuals  as 
required  by  sections  307(a)  (23)  and  (29) 
of  the  Act. 

(f)  Each  of  the  assurances  and 
provisions  required  in  sections  305  and 
307  of  the  Act,  and  provisions  that  the 
State  meets  each  of  the  requirements 
under  §§  1321.5  through  1321.75  of  this 
part,  and  the  following  assurances  as 
prescribed  by  the  Commissioner: 

(1)  Each  area  agency  engages  only  in 
activities  which  are  consistent  with  its 
statutory  mission  as  prescribed  in  the 
Act  and  as  specified  in  State  poUcies 
under  §  1321.11; 

(2)  Preference  is  given  to  older 
persons  in  greatest  social  or  economic 
need  in  the  provision  of  services  under 
the  plan; 

(3)  Procedures  exist  to  ensure  that  all 
services  under  this  part  are  provided 
without  use  of  any  means  tests; 

(4)  All  services  provided  under  Title 
III  meet  any  existing  State  and  local 
licensing,  health  and  safety 
requirements  for  the  provision  of  those 
services; 

(5)  Older  persons  are  provided 
opportunities  to  vohmtarily  contribute  to 
the  cost  of  services; 

(6)  Area  plans  shall  specify  as 
submitted,  or  be  amended  annually  to 
include,  details  of  the  amount  of  funds 
expended  for  each  priority  service 
during  the  past  fiscal  year 

(7)  The  State  agency  on  agtng  shall 
develop  policies  governing  all  aspects  of 
programs  operated  under  this  part, 
including  the  manner  in  which  the 
ombudsman  program  operates  at  the 
State  level  and  the  relation  of  the 
ombudsman  program  to  area  agencies 
where  area  agencies  have  been 
designated; 

(8)  The  State  agency  will  require  area 
agencies  on  aging  to  arrange  for 
outreach  at  the  community  level  that 
identifies  individuals  ehgible  for 
assistance  under  this  Act  and  other 
programs,  both  public  and  private,  and 
informs  them  of  the  availability  of 
assistance.  The  outreach  efforts  shall 
place  special  emphasis  on  reaching 
older  individuals  with  the  greatest 
economic  or  social  needs  with  particular 
attention  to  low  income  minority 
individuals,  including  outreach  to 
identify  older  Indians  in  the  planning 
and  service  area  and  inform  such  older 


Indians  of  the  availability  of  assistance 
under  the  Act. 

(9)  The  State  agency  shall  have  and 
employ  appropriate  procedures  for  data 
collection  from  area  agencies  on  aging 
to  permit  the  State  to  compile  and 
transnut  to  the  Commissioner  accurate 
and  timely  statewide  data  requested  by 
the  Commissioner  in  such  form  as  the 
Commissioner  directs;  and 

(10)  If  the  State  agency  proposes  to 
use  funds  received  under  section  303^0 
of  the  Act  for  services  other  than  those 
for  preventive  health  specified  in  section 
361.  the  State  plan  shall  demonstrate  the 
unmet  need  for  the  services  and  explain 
how  the  services  are  appropriate  to 
improve  the  quality  of  life  of  older 
individuals,  particulariy  those  with  the 
greatest  economic  or  social  need,  with 
special  attention  to  low-income 
minorities. 

(11)  Area  agencies  shall  compile 
available  information,  with  necessary 
supplementation,  on  courses  of  post- 
secondary  education  offered  to  older 
individuals  with  little  or  no  tuition.  The 
assurance  shall  include  a  commitment 
by  the  area  agencies  to  make  a  summary 
of  the  information  available  to  older 
individuals  at  multipurpose  senior 
centers,  congregate  nutrition  sites,  and 
in  other  appropriate  places. 

(12)  Individuals  with  disabilities  who 
reside  in  a  non-institutional  household 
with  and  accompany  a  person  eligible 
for  congregate  meals  under  this  part 
shall  be  provided  a  meal  on  the  same 
basis  that  meals  are  provided  to 
volunteers  pursuant  to  section 
307(a)(13)(I)  of  the  Act. 

(13)  The  services  provided  under  this 
part  will  be  coordinated,  where 
appropriate,  with  the  services  provided 
under  Title  VI  of  the  Act. 

(14)(i)  The  State  agency  wiD  not  fund 
program  development  and  coordinated 
activities  as  a  cost  of  supportive 
services  for  the  administratioD  of  area 
plans  until  it  has  first  spent  10  percent  of 
the  total  of  its  combined  allotments 
under  Title  ill  on  the  administration  of 
area  plans; 

(ii)  State  and  area  agencies  on  aging 
will,  consistent  with  budgeting  cycles 
(annually,  Wannually,  or  otherwise), 
submit  the  details  of  proposals  to  pay 
for  program  development  and 
coordination  as  a  cost  of  supportive 
services,  to  the  general  public  for  review 
and  comment:  and 

(iii)  The  State  agency  certifies  that 
any  such  expenditure  by  an  area  agency 
will  have  a  direct  and  positive  intact  on 
the  enhancement  of  services  for  older 
persons  in  the  planning  and  service 
area. 
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(15)  The  State  agency  will  assure  that 
where  there  is  a  significant  population 
of  older  Indians  in  any  planning  and 
service  area  that  the  area  agency  will 
provide  for  outreach  as  required  by 
section  306(a)(8)(N)  of  the  Act. 

§  1321.19    Amendmsnts  to  the  State  plan. 

(a)  A  State  shall  amend  the  State  plan 
whenever  necessary  to  reflect 

(1)  New  or  revised  Federal  statutes  or 
regulations, 

(2)  A  material  change  in  any  law, 
organization,  policy  or  State  agency 
operation,  or 

(3)  Information  required  annually  by 
sections  307(a)  (23)  and  (29)  of  the  Act. 

(b)  Information  required  by  paragraph 
(a)(3)  of  this  section  shall  be  submitted 
according  to  guidelines  prescribed  by 
the  Commissioner. 

(c)  If  a  State  intends  to  amend 
provisions  of  its  plan  required  under 
§§  1321.17  (a)  or  (f),  it  shall  submit  its 
proposed  amendment  to  the 
Commissioner  for  approval.  If  the  State 
changes  any  of  the  provisions  of  its  plan 
required  under  S  1321.17  (b)  through  (d), 
it  shall  amend  the  plan  and  notify  the 
Commissioner.  A  State  need  only  submit 
the  amended  portions  of  the  plan. 

§  1321.21    Submission  of  the  State  plan  or 
plan  amendment  to  the  Commissioner  for 
approval. 

Each  State  plan,  or  plan  amendment 
which  requires  approval  of  the 
Commissioner,  shall  be  signed  by  the 
Governor  or  the  Governor's  designee 
and  submitted  to  the  Commissioner  to 
be  considered  for  approval  at  least  45 
calendar  days  before  the  proposed 
effective  date  of  the  plan  or  plan 
amendment 

§  1 32 1 .23    Notification  of  State  plan  or 
State  plan  amendment  approval. 

(a)  The  Commissioner  approves  a 
State  plan  or  State  plan  amendment  by 
notifying  the  Governor  or  the  Governor's 
designee  in  writing. 

(b)  When  the  Commissioner  proposes 
to  disapprove  a  State  plan  or 
amendment,  the  Commissioner  notifies 
the  Governor  in  writing,  giving  the 
reasons  for  the  proposed  disapproval, 
and  informs  the  State  agency  that  it  has 
60  days  to  request  a  hearing  on  the 
proposed  disapproval  following  the 
procedures  specified  in  Subpart  E  of  this 
part. 

§  1 32 1 .25    Restriction  of  delegation  of 
authority  to  other  agencies. 

A  State  or  area  agency  may  not 
delegate  to  another  agency  the  authority 
to  award  or  administer  funds  under  this 
part. 


§1321.27    Puiillc  participation. 

The  State  agency  shall  have  a 
mechanism  to  obtain  and  shall  consider 
the  views  of  older  persons  and  the 
public  in  developing  and  administering 
the  State  plan. 

§  1321.29    Designation  of  planning  and 
service  areas. 

(a)  Any  unit  of  general  purpose  local 
government,  region  within  a  State 
recognized  for  area  wide  planning, 
metropolitan  area,  or  Indian  reservation 
may  make  application  to  the  State 
agency  to  be  designated  as  a  planning 
and  service  area,  in  accordance  with 
State  agency  procedures. 

(b)  A  State  agency  shall  approve  or 
disapprove  any  application  submitted 
under  paragraph  (a)  of  this  section. 

(c)  Any  applicant  under  paragraph  (a) 
of  this  section  whose  application  for 
designation  as  a  planning  and  service 
area  is  denied  by  a  State  agency  may 
appeal  the  denial  to  the  State  agency, 
under  procedures  specified  by  the  State 
agency. 

(d)  If  the  State  denies  an  applicant  for 
designation  as  a  planning  and  service 
area  under  paragraph  (a)  of  this  section, 
the  State  shall  provide  a  hearing  on  the 
denial  of  the  application,  if  requested  by 
the  applicant,  as  well  as  issue  a  written 
decision. 

§  1321.31    Appeal  to  Commissioner. 

This  section  sets  forth  the  procedures 
the  Commissioner  follows  for  providing 
hearings  to  applicants  for  designation  as 
a  planning  and  service  area,  under 
§  1321.29(a).  whose  application  is  denied 
by  the  State  agency. 

(a)  Any  applicant  for  designation  as  a 
planning  and  service  area  under 

§  1321.29(a]  whose  application  is  denied, 
and  who  has  been  provided  a  hearing 
and  a  written  decision  by  the  State 
agency,  may  appeal  the  denial  to  the 
Commissioner  in  writing  within  30  days 
following  receipt  of  a  State's  hearing 
decision. 

(b)  The  Commissioner,  or  the 
Commissioner's  designee,  holds  a 
hearing,  and  issues  a  written  decision, 
within  60  days  following  receipt  of  an 
applicant's  written  request  to  appeal  the 
State  agency  hearing  decision  to  deny 
the  applicant's  request  under 

§  1321.29(a). 

(c)  When  the  Commissioner  receives 
an  appeal,  the  Commissioner  requests 
the  State  Agency  to  submit: 

(1)  A  copy  of  the  applicant's 
application  for  designation  as  a  planning 
and  service  area; 

(2)  A  copy  of  the  written  decision  of 
the  State;  and 

(3)  Any  other  relevant  information  the 
Commissioner  may  require. 


(d)  The  procedures  for  the  appeal 
consist  of: 

(1)  Prior  written  notice  to  the 
applicant  and  the  State  agency  of  the 
date,  time  and  location  of  the  hearing; 

(2)  The  required  attendance  of  the 
head  of  the  State  agency  or  designated 
representatives; 

(3)  An  opportunity  for  the  applicant  to 
be  represented  by  counsel  or  other 
representative;  and 

(4)  An  opportunity  for  the  applicant  to 
be  heard  in  person  and  to  present 
documentary  evidence. 

(e)  The  Commissioner  may: 

(1)  Deny  the  appeal  and  uphold  the 
decision  of  a  State  agency; 

(2)  Uphold  the  appeal  and  require  a 
State  agency  to  designate  the  applicant 
as  a  planning  and  service  area;  or 

(3)  Take  other  appropriate  action, 
including  negotiating  between  the 
parties  or  remanding  the  appeal  to  the 
State  agency  after  initial  findings. 

(f)  The  Commissioner  will  uphold  the 
decision  of  the  Slate  agency  if  it 
followed  the  procedures  specified  in 

§  1321.29,  and  the  hearing  decision  is  not 
manifestly  inconsistent  with  the  purpose 
of  this  part. 

(g)  The  Commissioner's  decision  to 
uphold  the  decision  of  a  State  agency 
does  not  extend  beyond  the  period  of 
the  approved  State  plan. 

§1321.33    Designation  of  area  agencies. 

An  area  agency  may  be  any  of  the 
types  of  agencies  under  section  305(c)  of 
the  Act.  A  State  may  not  designate  any 
regional  or  local  office  of  the  State  as  an 
area  agency.  However,  when  a  new  area 
agency  on  aging  is  designated,  the  State 
shall  give  right  of  first  refusal  to  a  unit  of 
general  purpose  local  government  as 
required  in  section  305(b)(5J(B)  of  the 
Act.  If  the  unit  of  general  purpose  local 
government  chooses  not  to  exercise  this 
right,  the  State  shall  then  give 
preference  to  an  established  office  on 
aging  as  required  in  section  305(c)(5)  of 
the  Act. 

§  1321.35    Withdrawal  of  area  agency 
designation. 

(a)  In  carrying  out  section  305  of  the 
Act,  the  State  agency  shall  withdraw  the 
area  agency  designation  whenever  it, 
after  reasonable  notice  and  opportunity 
for  a  hearing,  finds  that: 

(1)  An  area  agency  does  not  meet  the 
requirements  of  this  part; 

(2)  An  area  plan  or  plan  amendment  is 
not  approved; 

(3)  There  is  substantial  failure  in  the 
provisions  or  administration  of  an 
approved  area  plan  to  comply  with  any 
provision  of  the  Act  or  of  this  part  or 
policies  and  procedures  established  and 
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published  by  the  State  agency  on  aging; 
or 

(4)  Activities  of  the  area  agency  are 
inconsistent  with  the  statutory  mission 
prescribed  in  the  Act  or  in  conflict  with 
the  requirement  of  the  Act  that  it 
function  only  as  an  area  agency  on 
aging. 

(b)  If  a  State  agency  withdraws  an 
area  agency's  designation  under 
paragraph  (a)  of  this  section  it  shall: 

(1)  Provide  a  plan  for  the  continuity  of 
area  agency  functions  and  services  in 
the  affected  planning  and  service  area; 
and 

(2)  Designate  a  new  area  agency  in 
the  planning  and  service  area  in  a  timely 
manner. 

(c)  If  necessary  to  ensure  continuity  of 
services  in  a  planning  and  service  area, 
the  State  agency  may,  for  a  period  of  up 
to  180  days  after  its  final  decision  to 
withdraw  designation  of  an  area  agency: 

(1)  Perform  Uie  responsibilities  of  the 
area  agency;  or 

(2)  Assign  the  responsibilities  of  the 
area  agency  to  another  agency  in  the 
planning  and  service  area. 

(d)  The  Commissioner  may  extend  the 
180-day  period  if  a  State  agency: 

(1)  NotiHes  the  Commissioner  in 
writing  of  its  action  under  paragraph  (c) 
of  this  section: 

(2)  Requests  an  extension;  and 

(3)  Demonstrates  to  the  satisfaction  of 
the  Commissioner  a  need  for  the 
extension. 

9  1321.37    IntTMtat*  funding  formula. 

(a)  The  State  agency,  after 
consultation  with  all  area  agencies  in 
the  State,  shall  develop  and  use  an 
intrastate  funding  formula  for  the 
allocation  of  funds  to  area  agencies 
under  this  part.  The  State  agency  shall 
publish  the  formula  for  review  and 
comment  by  older  persons,  other 
appropriate  agencies  and  organizations 
and  the  general  public.  The  formula 
shall  reflect  the  proportion  among  the 
planning  and  service  areas  of  persons 
age  60  and  over  in  greatest  economic  or 
social  need  with  particular  attention  to 
low-income  minority  individuals.  The 
State  agency  shall  review  and  update  its 
formula  as  often  as  a  new  State  plan  is 
submitted  for  approval. 

(b]  The  intrastate  funding  formula 
shall  provide  for  a  separate  allocation  of 
funds  received  under  section  303(f)  for 
preventive  health  services.  In  the  award 
of  such  funds  to  selected  planning  and 
service  areas,  the  State  agency  shall 
give  priority  to  areas  of  the  State: 

(1)  Which  are  medically  underserved; 
and 

(2)  In  which  there  are  large  numbers 
of  individuals  who  have  the  greatest 


economic  and  social  need  for  such 
services. 

(c)  The  State  agency  shall  submit  its 
intrastate  formula  to  the  Commissioner 
for  review  and  comment.  The  intrastate 
formula  shall  be  submitted  separately 
from  the  State  plan. 

S  1321.41    SIngte  Stat*  planning  and 
sarvlca  araa. 

(a)  The  Commissioner  will  approve 
the  application  of  a  State  which  was,  on 
or  before  October  1, 1980,  a  single 
planning  and  service  area,  to  continue 
as  a  single  planning  and  service  area  if 
the  State  agency  demonstrates  that: 

(1)  The  State  is  not  already  divided 
for  purposes  of  planning  and 
administering  human  services;  or 

(2)  The  State  is  so  small  or  rural  that 
the  purposes  of  this  part  would  be 
impeded  if  the  State  were  divided  into 
planning  and  services  areas;  and 

(3)  The  State  agency  has  the  capacity 
to  carry  out  the  responsibilities  of  an 
area  agency,  as  specified  in  the  Act. 

(b)  Prior  to  the  Commissioner's 
approval  for  a  State  to  continue  as  a 
single  planning  and  service  area,  all  the 
requirements  and  procedures  in 

S  1321.29  shall  be  met. 

(c)  If  the  Commissioner  approves  a 
State's  application  under  paragraph  (a) 
this  section: 

(1)  The  Commissioner  notifies  the 
State  agency  to  develop  a  single  State 
planning  and  service  area  plan  which 
meets  the  requirements  of  section  306 
and  307  of  the  Act. 

(2)  A  State  agency  shall  meet  all  the 
State  and  area  agency  function 
requirements  specified  in  the  Act. 

(d)  If  the  Commissioner  denies  the 
application  because  a  State  fails  to  meet 
the  criteria  or  requirements  set  forth  in 
paragraphs  (a)  or  (b)  of  this  section,  the 
Conunissioner  notifies  the  State  that  it 
shall  follow  procedures  in  section 
305(A)(1)(E)  of  the  Act  to  divide  the 
State  into  planning  and  service  areas. 

S  1 32 1.43    Intarstota  planning  and  aarvica 


(a)  Before  requesting  permission  of  the 
Commissioner  to  designate  an  interstate 
planning  and  service  area,  the  Governor 
of  each  State  shall  execute  a  written 
agreement  that  specifies  the  State 
agency  proposed  to  have  lead 
responsibility  for  administering  the 
programs  within  the  interstate  planning 
and  service  area  and  lists  the 
conditions,  agreed  upon  by  each  State, 
governing  the  administration  of  the 
interstate  planning  and  service  area. 

(b)  The  lead  State  shall  request 
permission  of  the  Commissioner  to 
designate  an  interstate  planning  and 
service  area. 


(c)  The  lead  State  shall  submit  the 
request  together  with  a  copy  of  the 
agreement  as  part  of  its  State  plan  or  as 
an  amendment  to  its  State  plan. 

(d)  Prior  to  the  Commissioner's 
approval  for  States  to  designate  an 
interstate  planning  and  service  area,  the 
Commissioner  shall  determine  that  all 
applicable  requirements  and  procedures 
in  S  1321.29  and  S  1321.33  of  this  part, 
shall  be  met. 

(e)  If  the  request  is  approved,  the 
Commissioner,  based  on  the  agreement 
between  the  States,  increases  the 
allotment  of  the  State  with  lead 
responsibility  for  administering  the 
programs  within  the  interstate  area  and 
reduces  the  allotment(s)  of  the  State(s) 
without  lead  responsibility  by  one  of 
these  methods: 

(1)  Reallotment  of  funds  in  proportion 
to  the  number  of  individuals  age  60  and 
over  for  that  portion  of  the  interstate 
plarming  and  service  area  located  in  the 
State  without  lead  responsibility;  or 

(2)  Reallotment  of  funds  based  on  the 
intrastate  funding  formula  of  the  State(s) 
without  lead  responsibility. 

$1321.45    Tranafar  batwaan  congragata 
and  iMMnaKMIvarad  nutrition  aarvica 
aliotmanta. 

(a)  A  State  agency,  without  the 
approval  of  the  Commissioner,  may 
transfer  between  allotments  up  to  30 
percent  of  a  State's  separate  allotments 
for  congregate  and  home-dehvered 
nutrition  services. 

(b)  A  State  agency  may  apply  to  the 
Commissioner  to  transfer  from  one 
allotment  to  the  other  a  portion 
exceeding  30  percent  of  a  State's 
separate  allotments  for  congregate  and 
home-delivered  nutrition  services.  A 
State  agency  desiring  such  a  transfer  of 
allotment  shall: 

(1)  Specify  the  percent  which  it 
proposes  to  transfer  from  one  allotment 
to  the  othen 

(2)  Specify  whether  the  proposed 
transfer  is  for  the  entire  period  of  a  State 
plan  or  a  protion  of  a  plan  period;  and 

(3)  Specify  the  purpose  of  the 
proposed  transfer. 

S  1321.47    StatawMa  non-Fadaral  aliara 
raquiramanta. 

The  statewide  non-Federal  share  for 
State  or  area  plan  administration  shall 
not  be  less  than  25  percent  of  the  funds 
usesd  under  this  part.  All  services 
statewide,  including  ombudsman 
services  and  services  funded  under  Title 
III-B,  C,  D,  E  and  F,  shall  be  funded  on  a 
statewide  basis  with  a  non-Federal 
share  of  not  less  than  15  percent. 
Matching  requirements  for  individual 
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area  agencies  are  determined  by  the 
State  agency. 

§  1 32 1 .49    State  agency  maintenance  of 
effort. 

In  order  to  avoid  a  penalty,  each  fiscal 
year  the  State  agency,  to  meet  the 
required  non-federal  share  applicable  to 
its  allotments  under  this  part,  shall 
spend  under  the  State  plan  for  both 
services  and  administration  at  least  the 
average  amount  of  State  funds  it  spent 
under  the  plan  for  the  three  previous 
fiscal  years.  If  the  State  agency  spends 
less  than  this  amount,  the  Commissioner 
reduces  the  State's  allotments  for 
supportive  and  nutrition  services  under 
this  part  by  a  percentage  equal  to  the 
percentage  by  which  the  State  reduced 
its  expenditures. 

§  1321.51    Confidentiality  and  disclosure  of 
information. 

(a)  A  State  agency  shall  have 
procedures  to  protect  the  confidentiality 
of  information  about  older  persons 
collected  in  the  conduct  of  its 
responsibilities.  The  procedures  shall 
ensure  that  no  information  about  an 
order  person,  or  obtained  from  an  older 
person  by  a  service  provider  or  the  State 
or  area  agencies,  is  disclosed  by  the 
provider  or  agency  in  a  form  that 
identifies  the  person  without  the 
informed  consent  of  the  person  or  of  his 
or  her  legal  representative,  unless  the 
disclosure  is  required  by  court  order,  or 
for  program  monitoring  by  authorized 
Federal,  State,  or  local  monitoring 
agencies. 

(b)  A  State  agency  is  not  required  to 
disclose  those  types  of  information  or 
documents  that  are  exempt  from 
disclosure  by  a  Federal  agency  under 
the  Federal  Freedom  of  Information  Act, 
5  U.S.C.  552. 

(c)  A  State  or  area  agency  on  aging 
may  not  require  a  provider  of  legal 
assistance  under  this  part  to  reveal  any 
information  that  is  protected  by  attorney 
client  privilege. 

S  1321.52    Evaluation  of  unmet  need. 

Each  State  shall  submit  objectively 
collected  and  statistically  valid  data 
with  evaluative  conclusions  concerning 
the  unmet  need  for  supportive  services, 
nutrition  services,  and  multipurpose 
senior  centers  gathered  pursuant  to 
section  307(a)(3)(A)  of  the  Act  to  the 
Commissioner.  The  evaluations  for  each 
State  shall  consider  all  services  in  these 
categories  regardless  of  the  source  of 
funding  for  the  services.  This 
information  shall  be  submitted  not  later 
than  June  30, 1989  and  shall  conform  to 
guidance  issued  by  the  Commissioner. 


Subpart  C— Area  Agency 
Responsibilities 

§1321.53    Mission  of  the  area  agency. 

(a)  The  Older  Americans  Act  intends 
that  the  area  agency  on  aging  shall  be 
the  leader  relative  to  all  aging  issues  on 
behalf  of  all  older  persons  in  the 
planning  and  service  area.  This  means 
that  the  area  agency  shall  proactively 
carry  out,  under  the  leadership  and 
direction  of  the  State  agency,  a  wide 
range  of  functions  related  to  advocacy, 
planning,  coordination,  inter-agency 
linkages,  information  sharing,  brokering, 
monitoring  and  evaluation,  designed  to 
lead  to  the  development  or  enhancement 
of  comprehensive  and  coordinated 
community  based  systems  in,  or  serving, 
each  community  in  the  planning  and 
service  area.  These  systems  shall  be 
designed  to  assist  older  persons  in 
leading  independent,  meaningful  and 
dignified  lives  in  their  own  homes  and 
communities  as  long  as  possible. 

(b)  A  comprehensive  and  coordinated 
community  based  system  described  in 
paragraph  (a)  of  this  section  shall: 

(1)  Have  a  visible  focal  point  of 
contact  where  anyone  can  go  or  call  for 
help,  information  or  referral  on  any 
aging  issue; 

(2)  Provide  a  range  of  options: 

(3)  Assure  that  these  options  are 
readily  accessible  to  all  older  persons: 
The  independent,  semi-dependent  and 
totally  dependent,  no  matter  what  their 
income; 

(4)  Include  a  commitment  of  public, 
private,  voluntary  and  personal 
resources  committed  to  supporting  the 
system; 

(5)  Involve  collaborative  decision- 
making among  public,  private, 
voluntary,  religious  and  fraternal 
organizations  and  older  people  in  the 
community; 

(6)  Offer  special  help  or  targetted 
resources  for  the  most  vulnerable  older 
persons,  those  in  danger  of  losing  their 
independence; 

(7)  Provide  effective  referral  from 
agency  to  agency  to  assure  that 
information  or  assistance  is  received,  no 
matter  how  or  where  contact  is  made  in 
the  community; 

(8)  Evidence  sufficient  flexibility  to 
respond  with  appropriate  individualized 
assistance,  especially  for  the  vulnerable 
older  person; 

(9)  Have  a  unique  character  which  is 
tailored  to  the  specific  nature  of  the 
community; 

(10)  Be  directed  by  leaders  in  the 
community  who  have  the  respect, 
capacity  and  authority  necessary  to 
convene  all  interested  persons,  assess 
needs,  design  solutions,  track  overall 
success,  stimulate  change  and  plan 


community  responses  for  the  present 
and  for  the  future. 

(c)  The  resources  made  available  to 
the  area  agency  on  aging  under  the 
Older  Americans  Act  are  to  be  used  to 
finance  those  activities  necessary  to 
achieve  elements  of  a  community  based 
system  set  forth  in  paragraph  (b)  of  this 
section.  For  the  purpose  of  assuring 
access  to  information  and  services  for 
older  persons,  the  area  agency  shall 
work  with  elected  community  officials 
in  the  planning  and  service  area  to 
designate  one  or  more  focal  points  on 
aging  in  each  community,  as 
appropriate.  The  area  agency  shall  list 
designated  focal  points  in  the  area  plan. 
It  shall  be  the  responsibility  of  the  area 
agency,  with  the  approval  of  the  State 
agency,  to  define  "community"  for  the 
purposes  of  this  section.  Since  the  Older 
Americans  Act  defines  focal  point  as  a 
"facility"  established  to  encourage  the 
maximum  collocation  and  coordination 
of  services  for  older  individuals,  special 
consideration  shall  be  given  to 
developing  and/or  designating  multi- 
purpose senior  centers  as  community 
focal  points  on  aging.  The  area  agency 
on  aging  shall  assure  that  services 
financed  under  the  Older  Americans  Act 
in,  or  on  behalf  of,  the  community  will 
be  either  based  at.  linked  to  or 
coordinated  with  the  focal  points 
designated.  The  area  agency  on  aging 
shall  assure  access  from  the  designated 
focal  points  to  services  financed  under 
the  Older  Americans  Act.  The  area 
agency  on  aging  shall  work  with,  or 
work  to  assure  that  community 
leadership  works  with,  other  applicable 
agencies  and  institutions  in  the 
community  to  achieve  maximum 
collocation  at,  coordination  with  or 
access  to  other  services  and 
opportunities  for  the  elderly  from  the 
designated  community  focal  points.  The 
area  agency  may  not  engage  in  any 
activity  which  is  inconsistent  with  its 
statutory  mission  prescribed  in  the  Act 
or  policies  prescribed  by  the  State  under 
§1321.11. 

§  1 32 1 .55    Organization  and  sUf flng  of  ttie 
area  agency. 

(a)  An  area  agency  may  be  either: 

(1)  An  agency  whose  single  purpose  is 
to  administer  programs  for  older 
persons;  or 

(2)  A  separate  organizational  unit 
within  a  multi-purpose  agency  which 
functions  only  for  purposes  of  serving  as 
the  area  agency  on  aging.  Where  the 
State  agency  on  aging  designates,  as  an 
area  agency  on  aging,  a  separate 
organizational  unit  of  a  multipurpose 
agency  which  has  been  serving  as  an 
area  agency,  the  State  agency  action 
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shall  not  be  subject  to  section 
305(b)(5)(B)  of  the  Act. 

(b)  The  area  agency,  once  designated, 
is  responsible  for  providing  for  adequate 
and  qualified  staff  to  perform  all  of  the 
functions  prescribed  in  this  part. 

(c)  The  designated  area  agency 
continues  to  function  in  that  capacity 
until  either 

(1)  The  area  agency  informs  the  State 
agency  that  it  no  longer  wishes  to  carry 
out  the  responsibilities  of  an  area 
agency;  or 

(2)  The  State  agency  withdraws  the 
designation  of  the  area  agency  as 
provided  in  §  1321.35. 

9  1321.57    Area  agency  advisory  councH. 

(a)  Functions  of  council.  The  area 
agency  shall  establish  an  advisory 
council.  The  council  shall  carry  out 
advisory  functions  which  further  the 
area  agency's  mission  of  developing  and 
coordinating  community-based  systems 
of  services  for  all  older  persons  in  the 
planning  and  service  area.  The  council 
shall  advise  the  agency  relative  to: 

(1)  Developing  and  administering  the 
area  plan; 

(2)  Conducting  public  hearings; 

(3)  Representing  the  interest  of  older 
persons;  and 

(4)  Reviewing  and  commenting  on  all 
community  policies,  programs  and 
actions  which  affect  older  persons  with 
the  intent  of  assuring  maximum 
coordination  and  responsiveness  to 
older  persons. 

(b)  Composition  of  council.  The 
council  shall  include  individuals  and 
representatives  of  community 
organizations  who  will  help  to  enhance 
the  leadership  role  of  the  area  agency  in 
developing  community-based  systems  of 
services.  The  advisory  council  shall  be 
made  up  of: 

(1)  More  than  50  percent  older 
persons,  including  minority  individuals 
who  are  participants  or  who  are  eligible 
to  participate  in  programs  under  this 
part; 

(2)  Representatives  of  older  persons; 

(3)  Representatives  of  health  care 
provider  organizations,  including 
providers  of  veterans'  health  care  (if 
appropriate); 

(4)  Representatives  of  supportive 
services  providers  organizations; 

(5)  Persons  with  leadership 
experience  in  the  private  and  voluntary 
sectors: 

(6)  Local  elected  ofHciais;  and 

(7)  The  general  public. 

(c)  Review  by  advisory  council.  The 
area  agency  shall  submit  the  area  plan 
and  amendments  for  review  and 
comment  to  the  advisory  council  before 
it  is  transmitted  to  the  State  agency  for 
approval. 


S  1321.59    Submission  of  an  area  plan  and 
plan  amandmants  to  the  Stata  for  approval. 

The  area  agency  shall  submit  the  area 
plan  and  amendments  to  the  State 
agency  for  approval  following 
procedures  specified  by  the  State 
agency  in  the  State  policies  prescribed 
by  §  1321.11. 

§  1321.61    Advocacy  responsibWtias  of  ttia 
araaagancy. 

(a)  The  area  agency  shall  serve  as  the 
public  advocate  for  the  development  or 
enhancement  of  comprehensive  and 
coordinated  community-based  systems 
of  services  in  each  community 
throughout  the  planning  and  service 
area. 

(b)  In  carrying  out  this  responsibility, 
the  area  agency  shall: 

(1)  Monitor,  evaluate,  and,  where 
appropriate,  comment  on  all  policies, 
programs,  hearings,  levies,  and 
community  actions  which  affect  older 
persons; 

(2)  Solicit  comments  from  the  public 
on  the  needs  of  older  persons; 

(3)  Represent  the  interests  of  older 
persons  to  local  level  and  executive 
branch  officials,  public  and  private 
agencies  or  organizations; 

(4)  Consult  with  and  support  the 
State's  long-term  care  ombudsman 
program;  and 

(5)  Undertake  on  a  regular  basis 
activities  designed  to  facilitate  the 
coordination  of  plans  and  activities  with 
all  other  public  and  private 
organizations,  including  units  of  general 
purpose  local  government,  with 
responsibilities  affecting  older  persons 
in  the  planning  and  service  area  to 
promote  new  or  expanded  benefits  and 
opportunities  for  older  persons:  and 

(c)  Each  area  agency  on  aging  shall 
undertake  a  leadership  role  in  assisting 
communities  throughout  the  planning 
and  service  area  to  target  resources 
from  all  appropriate  sources  to  meet  the 
needs  of  older  persons  with  greatest 
economic  or  social  need,  with  particular 
attention  to  low  income  minority 
individuals.  Such  activities  may  include 
location  of  services  and  specialization  in 
the  types  of  services  must  needed  by 
these  groups  to  meet  this  requirement. 
However,  the  area  agency  may  not 
permit  a  grantee  or  contractor  under  this 
part  to  employ  a  means  test  for  services 
funded  under  this  part. 

(d)  No  requirement  in  this  section 
shall  be  deemed  to  supersede  a 
prohibition  contained  in  the  Federal 
appropriatinn  nn  the  use  of  Federal 
funds  to  lobby  the  Congress;  or  the 
lobbying  provision  applicable  to  private 
nonprofit  agencies  and  organizations 
contained  in  OMB  Circular  A-122. 


Subpart  D— Service  Requirements 

§  1 32 1 .63    Purpose  of  services  allotments 
under  Title  III. 

(a)  Title  III  of  the  Older  Americans 
Act  authorizes  the  distribution  of 
Federal  funds  to  the  State  agency  on 
aging  by  formula  for  the  following 
categories  of  services: 

(1)  Supportive  services: 

(2)  Congregate  meals  services; 

(3)  Home  delivered  meals  services; 

(4)  In-home  services; 

(5)  Ombudsman  services: 

(6)  Special  needs  services: 

(7)  Elder  abuse  services; 

(8)  Preventive  health  services;  and 

(9)  Outreach  services. 

Funds  authorized  under  these  categories 
are  for  the  purpose  of  assisting  the  State 
and  its  area  agencies  to  develop  or 
enhance  for  older  persons 
comprehensive  and  coordinated 
community  based  systems  as  described 
in  5  1321.53(b)  throughout  the  State. 

(b)  Except  for  ombudsman  services. 
State  agencies  on  aging  will  award  the 
funds  made  available  under  paragraph 
(a)  of  this  section  to  designated  area 
agencies  on  aging  according  to  the 
formula  determined  by  the  State  agency. 
Except  where  a  waiver  is  granted  by  the 
State  agency,  area  agencies  shall  award 
these  funds  by  grant  or  contract  to 
community  services  provider  agencies 
and  organizations.  All  funds  awarded  to 
area  agencies  under  this  part  are  for  the 
purpose  of  assisting  area  agencies  to 
develop  or  enhance  comprehensive  and 
coordinated  community  based  systems 
for  older  persons  in.  or  serving, 
communities  throughout  the  planning 
and  service  area. 

§  1321.65    ResponsltHlltles  of  service 
providers  under  area  plans. 

As  a  condition  for  receipt  of  funds 
under  this  part,  each  area  agency  on 
aging  shall  assure  that  providers  of 
services  shall: 

(a)  Provide  the  area  agency,  in  a 
timely  manner,  with  statistical  and  other 
information  which  the  area  agency 
requires  in  order  to  meet  its  planning, 
coordination,  evaluation  and  reporting 
requirements  established  by  the  Slate 
under  S  1321.13; 

(b)  Specify  how  the  provider  intends 
to  satisfy  the  service  needs  of  low- 
income  minority  individuals  in  the  area 
served,  including  attempting  to  provide 
services  to  low-income  minority 
individuals  at  least  in  proportion  to  the 
number  of  low-income  minority  older 
persons  in  the  population  serviced  by 
the  provider. 
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(c)  Provide  recipients  with  an 
opportunity  to  contribute  to  the  cost  of 
the  service  as  provided  in  { 1321.67; 

(d)  With  the  consent  of  the  older 
person,  or  his  or  her  representative, 
bring  to  the  attention  of  appropriate 
officials  for  follow-up,  conditions  or 
circumstances  which  place  the  older 
person,  or  the  household  of  the  older 
person,  in  imminent  danger 

(e)  Where  feasible  and  appropriate, 
make  arrangements  for  the  availabihty 
of  services  to  older  persons  in  weather 
related  emergencies; 

(f)  Assist  participants  in  taking 
advantage  of  benefits  under  other 
programs;  and 

(g)  Assure  that  all  services  funded 
under  this  part  are  coordinated  with 
other  appropriate  services  in  the 
community,  and  that  these  services  do 
not  constitute  an  unnecessary 
duplication  of  services  provided  by 
other  sources. 

S  1321.67    Servic*  contributions. 

(a)  For  services  rendered  with  funding 
under  the  Older  Americans  Act,  the  area 
agency  on  aging  shall  assure  that  each 
service  provider  shall: 

(1)  Provide  each  older  person  with  an 
opportunity  to  voluntarily  contribute  to 
the  cost  of  the  service; 

(2)  Protect  the  privacy  of  each  older 
person  with  respect  to  his  or  her 
contributions;  and 

(3)  Establish  appropriate  procedures 
to  safeguard  and  account  for  all 
contributions. 

(b)  Each  service  provider  shall  use 
supportive  services  and  nutrition 
services  contributions  to  expand 
supportive  services  and  nutrition 
services  respectively.  To  that  end.  the 
State  agency  shall: 

(1)  Permit  service  providers  to  follow 
either  the  addition  alternative  or  the 
cost  sharing  alternatives  as  stated  in  45 
CFR  92.25(g)  (2)  and  (3);  or 

(2)  A  combination  of  the  two 
alternatives. 

(c)  Each  service  provider  under  the 
Older  Americans  Act  may  develop  a 
suggested  contribution  schedule  for 
services  provided  under  this  part.  In 
developing  a  contribution  schedule,  the 
provider  shall  consider  the  income 
ranges  of  older  persons  in  the 
community  and  the  provider's  other 
sources  of  income.  However,  means 
tests  may  not  be  used  for  any  service 
supported  with  funds  under  this  part. 
State  agencies,  in  developing  State 
eligibility  criteria  for  in-home  services 
under  section  343  of  the  Act.  may  not 
include  a  means  test  as  an  eligibility 
criterion. 

(d)  A  service  provider  that  receives 
funds  under  this  part  may  not  deny  any 


older  person  a  service  because  the  older 
person  will  not  or  cannot  contribute  to 
the  cost  of  the  service. 

§1321.69    8«rvic«  prtortty  for  frail, 
honwbound  or  isolated  aMarly. 

(a)  Persons  age  60  or  over  who  are 
frail,  homebound  by  reason  of  illness  or 
incapacitating  disability,  or  otherwise 
isolated,  shall  be  given  priority  in  the 
delivery  of  services  under  this  part. 

(b)  TTie  spouse  of  the  older  person, 
regardless  of  age  or  condition,  may 
receive  a  home-delivered  meal  if, 
according  to  criteria  determined  by  the 
area  agency,  receipt  of  the  meal  is  in  the 
best  interest  of  the  homebound  older 
person. 

S  1321.71    Legal  assistance. 

(a)  The  provisions  and  restrictions  in 
this  section  apply  only  to  legal 
assistance  providers  and  only  if  they  are 
providing  legal  assistance  under  section 
307{a){15)  of  the  Act. 

(b)  Nothing  in  this  section  is  intended 
to  prohibit  any  attorney  from  providing 
any  form  of  legal  assistance  to  an 
eligible  client,  or  to  interfere  with  the 
fulfillment  of  any  attorney's  professional 
responsibilities  to  a  client. 

(c)  The  area  agency  shall  award  funds 
to  the  legal  assistance  provider(s)  that 
most  fully  meet  the  standards  in  this 
subsection.  The  legal  assistance 
provider(s)  shall: 

(1)  Have  staff  with  expertise  in 
specific  areas  of  law  affecting  older 
persons  in  economic  or  social  need,  for 
example,  public  benetits, 
institutionalization  and  alternatives  to 
institutionalization; 

(2)  Demonstrate  the  capacity  to 
pro\ide  effective  administrative  and 
judicial  representation  in  the  areas  of 
law  affecting  older  persons  with 
economic  or  social  need; 

(3)  Demonstrate  the  capacity  to 
provide  support  to  other  advocacy 
efforts,  for  example,  the  long-term  care 
ombudsman  program; 

(4)  Demonstrate  the  capacity  to 
provide  legal  services  to 
institutionalized,  isolated,  and 
homebound  older  individuals 
effectively;  and 

(5)  Demonstrate  the  capacity  to 
provide  legal  assistance  in  the  principal 
language  spoken  by  clients  in  areas 
where  a  signiHcant  number  of  clients  do 
not  speak  English  as  their  principal 
language. 

(d)  A  legal  assistance  provider  may 
not  require  an  older  person  to  disclose 
information  about  income  or  resources 
as  a  condition  for  providing  legal 
assistance  under  this  part. 

(e)  A  legal  assistance  provider  may 
ask  about  the  person's  financial 


circumstances  as  a  part  of  the  process  of 
providing  legal  advice,  counseling  and 
representation,  or  for  the  purpose  of 
identifying  additional  resources  and 
benefits  for  which  an  older  person  may 
be  eligible. 

(f)  A  legal  assistance  provider  and  its 
attorneys  may  engage  in  other  legal 
activities  to  the  extent  that  there  is  no 
conflict  of  interest  nor  other  interference 
with  their  professional  responsibilities 
under  this  Act. 

(g)  No  provider  shall  use  funds 
received  under  the  Act  to  provide  legal 
assistance  in  a  fee  generating  case 
unless  other  adequate  representation  is 
unavailable  or  there  is  an  emergency 
requiring  immediate  legal  action.  All 
providers  shall  estabhsh  procedures  for 
the  referral  of  fee  generating  cases. 

(1)  "Fee  generating  case"  means  any 
case  or  matter  which,  if  undertaken  on 
behalf  of  an  eligible  client  by  an 
attorney  in  private  practice,  reasonably 
may  be  expected  to  result  in  a  fee  for 
legal  services  from  an  award  to  a  client, 
^m  public  fimds,  or  &om  the  opposing 
party. 

(2]  Other  adequate  representation  is 
deemed  to  be  unavailable  when: 

(i]  Recovery  of  damages  is  not  the 
principal  object  of  the  client:  or 

(iij  A  court  appoints  a  provider  or  an 
employee  of  a  provider  pursuant  to  a 
statute  or  a  court  rule  or  practice  of 
equal  applicabiUty  to  all  attorneys  in  the 
jurisdiction;  or 

(iii)  An  eligible  client  is  seeking 
benefits  under  Title  II  of  the  Social 
Security  Act,  42  U.S.C.  401,  et  seq.. 
Federal  Old  Age,  Survivors,  and 
Disability  Insurance  Benefits;  or  Title 
XVI  of  the  Social  Security  Act.  42  U.S.C. 
1381,  etseq.,  Supplemental  Security 
Income  for  Aged,  Blind,  and  Disabled. 

(3)  A  provider  may  seek  and  accept  a 
fee  awarded  or  approved  by  a  court  or 
adn-iinistrative  body,  or  included  in  a 
settlement. 

(4)  When  a  case  or  matter  accepted  in 
accordance  with  this  section  results  in  a 
recovery  of  damages,  other  than 
statutory  benefits,  a  provider  may 
accept  reimbursement  for  out-of-pocket 
costs  and  expenses  incurred  in 
connection  with  the  case  or  matter. 

(h)  A  provider,  employee  of  the 
provider,  or  staff  attorney  shall  not 
engage  in  the  following  prohibited 
political  activities: 

(1)  No  provider  or  its  employees  shall 
contribute  or  make  available  Older 
Americans  Act  funds,  personnel  or 
equipment  to  any  political  party  or 
association  or  to  the  campaign  of  any 
candidate  for  public  or  party  office;  or 
for  use  in  advocating  or  opposing  any 
ballot  measure,  initiative,  or  referendum; 
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(2)  No  provider  or  its  employees  shall 
intentionally  identify  the  Title  III 
program  or  provider  with  any  partisan 
or  nonpartisan  political  activity,  or  with 
the  campaign  of  any  candidate  for 
public  or  party  office; 

(3)  While  engaged  in  legal  assistance 
activities  supported  under  the  Act,  no 
attorney  shall  engage  in  any  political 
activity; 

(i)  No  funds  made  available  under  the 
Act  shall  be  used  for  lobbying  activities, 
including  but  not  limited  to  any 
activities  intended  to  influence  any 
decision  or  activity  by  any  nonjudicial 
Federal,  State  or  local  individual  or 
body.  Nothing  in  this  section  is  intended 
to  prohibit  an  employee  from: 

(1)  Communicating  with  a 
governmental  agency  for  the  purpose  of 
obtaining  information,  clarification,  or 
interpretation  of  the  agency's  rules, 
regulations,  practices,  or  policies; 

(2)  Informing  a  client  about  a  new  or 
proposed  statute,  executive  order,  or 
administrative  regulation; 

(3)  Responding  to  an  individual 
client's  request  for  advice  only  with 
respect  to  the  client's  own 
communications  to  officials  unless 
otherwise  prohibited  by  the  Older 
Americans  Act,  Title  III  regulations  or 
other  applicable  law.  This  provision 
does  not  authorize  publication  of 
lobbying  materials  or  training  of  clients 
on  lobbying  techniques  or  the 
composition  of  a  communication  for  the 
client's  use;  or 

(4)  Making  direct  contact  with  the 
area  agency  for  any  purpose; 

(5)  Providing  a  client  with 
administrative  representation  in 
adjudicatory  or  rulemaking  proceedings 
or  negotiations,  directly  a^ecting  that 
client's  legal  rights  in  a  particular  case, 
claim  or  application; 

(6)  Communicating  with  an  elected 
official  for  the  sole  purpose  of  bringing  a 
client's  legal  problem  to  the  attention  of 
that  official;  or 

(7)  Responding  to  the  request  of  a 
public  official  or  body  for  testimony, 
legal  advice  or  other  statements  on 
legislation  or  other  issues  related  to 
aging;  provided  that  no  such  action  will 
be  taken  without  first  obtaining  the 
written  approval  of  the  responsible  area 
agency. 

(j)  While  carrying  out  legal  assistance 
activities  and  while  using  resources 
provided  under  the  Act,  no  provider  or 
its  employees  shall: 

(1)  Participate  in  any  public 
demonstration,  picketing,  boycott,  or 
strike,  except  as  permitted  by  law  in 
connection  with  the  employee's  own 
employment  situation; 

(2)  Encourage,  direct,  or  coerce  others 
to  engage  in  such  activities;  or 


(3)  At  any  time  engage  in  or  encourage 
others  to  engage  in: 

(i)  Any  illegal  activity;  or 

(ii)  Any  intentional  identification  of 
programs  funded  under  the  Act  or 
recipient  with  any  political  activity. 

(k)  None  of  the  funds  made  available 
under  the  Act  may  be  used  to  pay  dues 
exceeding  $100  per  recipient  per  annum 
to  any  organization  (other  than  a  bar 
association),  a  purpose  or  function  of 
which  is  to  engage  in  activities 
prohibited  under  these  regulations 
unless  such  dues  are  not  used  to  engage 
in  activities  for  which  Older  Americans 
Act  funds  cannot  be  used  directly. 

§  1 32 1 .73    Grant  related  Income  under  Tltie 
lll-C. 

States  and  sub-grantees  must  require 
that  their  subgrantees'  grant  related 
income  be  used  in  either  the  matching  or 
cost  sharing  alternative  in  45  CFR 
92.25(g)(2]  or  the  additive  alternative  in 
§  92.25(g)(3)  or  a  combination  of  the  two. 
The  deductive  alternative  described  in 
§  92.25(g)(1)  is  not  permitted. 

§  1321.75    Licenses  and  safety. 

The  State  shall  ensure: 

(a)  That,  in  making  awards  for 
multipurpose  senior  center  activities,  the 
area  agency  will  ensure  that  the  facility 
complies  with  all  applicable  State  and 
local  health,  fire,  safety,  building,  zoning 
and  sanitation  laws,  ordinances  or 
codes;  and 

(b)  The  technical  adequacy  of  any 
proposed  alteration  or  renovation  of  a 
multipurpose  senior  center  assisted 
under  this  part,  by  requiring  that  any 
alteration  or  renovation  of  a 
multipurpose  senior  center  that  affects 
the  load  bearing  members  of  the  facility 
is  structurally  sound  and  complies  with 
all  applicable  local  or  State  ordinances, 
laws,  or  building  codes. 

Subpart  E— Hearing  Procedures  for 
Stawte  Agencies 

§1321.77    Scope. 

(a)  Hearing  procedures  for  State  plan 
disapproval,  as  provided  for  in  section 
307(c)  and  section  307(d)  of  the  Act  are 
subject  to  the  previsions  of  45  CFR  Part 
213  with  the  following  exceptions: 

(1)  Section  213.1(a);  S  213.32(d);  and 
§  213.33  do  not  apply. 

(2)  Reference  to  SRS  Hearing  Clerk 
shall  be  read  to  mean  HHS  Hearing 
Clerk. 

(3)  References  to  Administrator  shall 
be  read  to  mean  Commissioner  on 
Aging. 

(b)  Instead  of  the  scope  described  in 
§  213.1(a),  this  subpart  governs  the 
procedures  and  opportunity  for  a 
hearing  on: 


(1)  Disapproval  of  a  State  plan  or 
amendment: 

(2)  Determination  that  a  State  agency 
does  not  meet  the  requirements  of  this 
part: 

(3)  Determination  that  there  is  a 
failure  in  the  provisions  or  the 
administration  of  an  approved  plan  to 
comply  substantially  with  Federal 
requirements,  including  failure  to 
comply  with  any  assurance  required 
under  the  Act  or  under  this  part. 

§  1321.79    Wtten  a  decision  is  effective. 

(a)  The  Commissioner's  decision 
specifies  the  effective  date  for  AoA's 
reduction  and  withholding  of  the  State's 
grant.  This  effective  date  may  not  be 
earlier  than  the  date  of  the 
Commissioner's  decision  or  later  than 
the  first  day  of  the  next  calendar 
quarter. 

(b)  The  decision  remains  in  effect 
unless  reversed  or  stayed  on  judicial 
appeal,  or  until  the  agency  or  the  plan  is 
changed  to  meet  all  Federal 
requirements,  except  that  the 
Commissioner  may  modify  or  set  aside 
his  or  her  decision  before  the  record  of 
the  proceedings  under  this  subpart  is 
filed  in  court. 

§  1 32 1 .8 1    How  tlie  State  may  appeal. 

A  State  may  appeal  the  final  decision 
of  the  Commissioner  disapproving  the 
State  plan  or  plan  amendment,  finding 
of  noncompliance,  or  finding  that  a  State 
agency  does  not  meet  the  requirements 
of  this  part  to  the  U.S.  Court  of  Appeals 
for  the  circuit  in  which  the  State  is 
located.  The  State  shall  file  the  appeal 
within  30  days  of  the  Commissioner's 
final  decision. 

§  1321.83    How  the  Commissioner  may 
realiol  ttw  State's  wittitwid  payments. 

The  Commissioner  disburses  funds 
withheld  from  the  State  directly  to  any 
public  or  nonprofit  private  organization 
or  agency,  or  political  subdivision  of  the 
State  that  has  the  authority  and  capacity 
to  carry  out  the  functions  of  the  State 
agency  and  submits  a  State  plan  which 
meets  the  requirements  of  this  part  and 
which  contains  an  agreement  to  meet 
the  non-federal  share  requirements. 

2.  Part  1328  is  redesignated  as  Part 
1328  and  is  revised  to  read  as  follows: 

PART  1326— GRANTS  TO  INDIAN 
TRIBES  FOR  SUPPORT  AND 
NUTRITION  SERVICES 


Sec. 

1326.1 

1326.3 

1326.5 

1326.7 


Basis  and  purpose  of  this  part. 
Definitions. 

Applicability  of  other  regulations. 
Confidentiality  and  disclosure  of 
information. 
1328.9    Contributions. 
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Sec. 

1328.11    Prohibition  against  supplantation. 

1326.13    Supportive  services. 

1326.15    Nutrition  services. 

1328.17    Access  to  infonnation. 

1326.19    Application  requirements. 

1326.21    Application  approval. 

1326.23    Hearing  procedures. 

Authority:  42  U.S.C.  3001;  Title  VI.  Part  A  of 
the  Older  Americans  Act. 

§  1326.1    Basis  and  purpose  of  this  part 

This  program  was  established  to  meet 
the  unique  needs  and  circumstances  of 
American  Indian  elders  on  Indian 
reservations.  This  part  implements  Title 
VI  (Part  A)  of  the  Older  Americans  Act. 
as  amended,  by  establishing  the 
requirements  that  an  Indian  tribal 
organization  shall  meet  in  order  to 
receive  a  grant  to  promote  the  delivery 
of  services  for  older  Indians  that  are 
comparable  to  services  provided  under 
Title  III.  This  part  also  prescribes 
application  and  hearing  requirements 
and  procedures  for  these  grants. 

§1326.3    Definitions. 

"Acquiring,"  as  used  in  section 
307(a)(14)  of  the  Act,  means  obtaining 
ownership  of  an  existing  facility  in  fee 
simple  or  by  lease  for  10  years  or  more 
for  use  as  a  multipiupose  senior  center. 

"Altering"  or  "renovating,"  as  used  in 
section  307(a)(14)  of  the  Act  with  respect 
to  multipurpose  senior  centers,  means 
making  modifications  to  or  in 
connection  with  an  existing  facility 
which  are  necessary  for  its  effective  use 
as  a  center.  These  may  include 
renovation,  repair,  or  expansion  which 
is  not  in  excess  of  double  the  square 
footage  of  the  original  facility  and  all 
physical  improvements. 

"Budgeting  period,"  as  used  in 
§  1326.19  of  this  part,  means  the 
intervals  of  time  into  which  a  period  of 
assistance  (project  period)  is  divided  for 
budgetary  and  funding  purposes. 

"Constructing,"  as  used  in  section 
307(a)(14)  of  the  Act  with  respect  to 
multipurpose  senior  centers,  means 
building  a  new  facility,  including  the 
costs  of  land  acquisition  and 
architectural  and  engineering  fees,  or 
making  modifications  to  or  in 
connection  with  an  existing  facility 
which  are  in  excess  of  double  the  square 
footage  of  the  original  facility  and  all 
physical  improvements. 

"Department,"  means  the  Department 
of  Health  and  Human  Services. 

"Indian  reservation,"  means  the 
reservation  of  any  Federally  recognized 
Indian  tribe,  including  any  band,  nation, 
pueblo,  or  rancheria,  any  former 
reservation  in  Oklahoma,  any 
community  on  non-trust  land  under  the 
jurisdiction  of  an  Indian  tribe,  including 
a  band,  nation,  pueblo,  or  rancheria, 


with  allotted  lands,  or  lands  subject  to  a 
restriction  against  alienation  imposed 
by  the  United  States,  and  Alaskan 
Native  regions  established,  pursuant  to 
the  Alaska  Native  Claims  Settlement 
Act  (84  Stat.  688). 

"Indian  tribe,"  means  any  Indian 
tribe,  band,  nation,  or  organized  group 
or  community,  including  any  Alaska 
Native  Village,  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  (85  Stat.  688)  which  is 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians  (25  U.S.C.  450b). 

"Means  test,"  as  used  in  the  provision 
of  services,  means  the  use  of  an  older 
Indian's  income  or  resources  to  deny  or 
limit  that  person's  receipt  of  services 
under  this  part. 

"Older  Indians,"  means  those 
individuals  who  have  attained  the 
minimum  age  determined  by  the  tribe 
for  services. 

"Project  period,"  as  used  in  S  1326.19 
of  this  part,  means  the  total  time  for 
which  a  project  is  approved  for  support, 
including  any  extensions. 

"Service  area,"  as  used  in  §  1326.9(b) 
and  elsewhere  in  this  part,  means  that 
geographic  area  approved  by  the 
Commissioner  in  which  the  tribal 
organization  provides  supportive  and 
nutritional  services  to  older  Indians 
residing  there.  A  service  area  may 
include  all  or  part  of  the  reservation  or 
any  portion  of  a  county  or  counties 
which  has  a  common  boundary  with  the 
reservation.  A  service  area  may  also 
include  a  non-contiguous  area  if  the 
designation  of  such  an  area  will  further 
the  purpose  of  the  Act  and  will  provide 
for  more  effective  administration  of  the 
program  by  the  tribal  organization. 

"Service  provider,"  means  any  entity 
that  is  awarded  a  subgrant  or  contract 
from  a  tribal  organization  to  provide 
services  under  this  part. 

'Tribal  organization,"  as  used  in 
S  1326.7  and  elsewhere  in  this  part, 
means  the  recognized  governing  body  of 
any  Indian  tribe,  or  any  legally 
established  organization  of  Indians 
which  is  controlled,  sanctioned  or 
chartered  by  such  governing  body  or 
which  is  democratically  elected  by  the 
adult  members  of  the  Indian  community 
to  be  served  by  such  organization  and 
which  includes  the  maximum 
participation  of  Indians  in  all  phases  of 
its  activities.  Provided  that  in  any  case 
where  a  contract  is  let  or  grant  made  to 
an  organization  to  perform  services 
beneHting  more  than  one  Indian  tribe, 
the  approval  of  each  Indian  tribe  shall 
be  a  prerequisite  to  the  letting  or  making 
of  the  contract  or  grant  (25  U.S.C.  450b). 


§  132€.S    Applicability  of  ether  reguiations. 

The  following  regulations  in  Title  45  of 
the  Code  of  Federal  Regulations  apply  to 
all  activities  under  this  part: 

(a)  Part  16— Procedures  of  the 
Departmental  Grant  Appeals  Board; 

(b)  Part  74 — Administration  of  Grants; 

(c)  Part  75 — Informal  Grant  Appeals 
Procedures; 

(d)  Part  80 — Nondiscrimination  Under 
Programs  Receiving  Federal  Assistance 
through  the  Department  of  Health  and 
Human  Services:  Effectuation  of  Title  VI 
of  the  Civil  Rights  Act  of  1964; 

(e)  Part  81 — Practice  and  Procedure 
for  Hearings  under  Part  80  of  this  Title: 

(f)  Part  84 — Nondiscrimination  on  the 
Basis  of  Handicap  in  Programs  and 
Activities  Receiving  Benefits  from 
Federal  Financial  Participation;  and 

(g)  Part  91 — Nondiscrimination  on  the 
Basis  of  Age  in  Programs  or  Activities 
Receiving  Federal  Financial  Assistance 
from  HHS. 

§  1326.7    Confidentiality  and  disclosure  of 
Information. 

A  tribal  organization  shell  have 
confidentiality  and  disclosure 
procedures  as  follows: 

(a)  A  tribal  organization  shall  have 
procedures  to  ensure  that  no 
infonnation  about  an  older  Indian  or 
obtained  from  an  older  Indian  by  any 
provider  of  services  is  disclosed  by  the 
provider  of  such  services  in  a  form  that 
identifies  the  person  without  the 
informed  consent  of  the  person  or  of  his 
or  her  legal  representative,  unless  the 
disclosure  is  required  by  court  order,  or 
for  program  monitoring  by  authorized 
Federal  or  tribal  monitoring  agencies. 

(b)  A  tribal  organization  is  not 
required  to  disclose  those  types  of 
information  or  documents  that  are 
exempt  from  disclosure  by  a  Federal 
agency  under  the  Federal  Freedom  of 
Information  Act,  5  U.S.C.  552. 

§  1326.9    Contributions. 

(a)  Each  tribal  organization  shall: 

(1)  Provide  each  older  Indian  with  a 
free  and  voluntary  opportunity  to 
contribute  to  the  cost  of  the  service; 

(2)  Protect  the  privacy  of  each  older 
Indian  with  respect  to  his  or  her 
contribution; 

(3)  Establish  appropriate  procedures 
to  safeguard  and  account  for  all 
contributions; 

(4)  Use  all  services  contributions  to 
expand  comprehensive  and  coordinated 
services  systems  supported  under  this 
part,  while  using  nutrition  services 
contributions  only  to  expand  services  as 
provided  under  section  307(a](13}(c)(ii) 
of  the  Act. 
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(b)  Each  tribal  organization  may 
develop  a  suggested  contribution 
schedule  for  services  provided  under 
this  part.  In  developing  a  contribution 
schedule,  the  tribal  organization  shall 
consider  the  income  ranges  of  older 
Indians  in  the  service  area  and  the  tribal 
organization's  other  sources  of  income. 
However,  means  tests  may  not  be  used. 

(c)  A  tribal  organization  that  receives 
funds  under  this  part  may  not  deny  any 
older  Indian  a  service  because  the  older 
Indian  will  not  or  cannot  contribute  to 
the  cost  of  the  service. 

§  1326.1 1    ProMMUon  against 
supplantatlon. 

A  tribal  organization  shall  ensure  that 
the  activities  provided  under  a  grant 
under  this  part  will  be  in  addition  to. 
and  not  in  substitution  for,  comparable 
activities  provided  without  Federal 
assistance. 

§1326.13    Supportiv*  MTVtoes. 

(a)  A  tribal  organization  may  provide 
any  of  the  supportive  services 
mentioned  under  Title  III  of  the  Older 
Americans  Act.  and  any  other 
supportive  services  that  are  necessary 
for  the  general  welfare  of  older  Indians. 

(b)  If  an  applicant  elects  to  provide 
multipurpose  senior  center  activities  or 
uses  any  of  the  funds  under  this  part  for 
acquiring,  altering  or  renovating  a 
multipurpose  senior  center  facility,  it 
shall  comply  with  the  following 
requirements: 

[1]  The  tribal  organization  shall 
comply  with  all  applicable  local  health. 
Are,  safety,  building,  zoning  and 
sanitation  laws,  ordinances  or  codes. 

(2]  The  tribal  organization  shall  assure 
the  technical  adequacy  of  any  proposed 
alteration  or  renovation  of  a 
multipurpose  senior  centers  assisted 
under  this  part.  The  tribal  organization 
assures  technical  adequacy  by  requiring 
that  any  alteration  or  renovation  of  a 
multipurpose  senior  center  that  affeets 
the  load  bearing  members  of  the  facility 
is  structurally  sound  and  complies  with 
all  applicable  local  or  State  ordinances, 
laws,  or  building  codes. 

(c)  If  an  applicant  elects  to  provide 
legal  services,  it  shall  substantially 
comply  with  the  requirements  in 

S  1321.71  and  legal  services  providers 
shall  comply  fully  with  the  requirements 
in  55 1321.71(c)  through  1321.71(p). 


51326.15    Nutrition  I 

(a)  In  addition  to  providing  nutrition 
services  to  older  Indians,  a  tribal 
organization  may: 

(1)  Provide  nutrition  services  to  the 
spouses  of  older  Indians; 

(2)  Provide  nutrition  services  to  non- 
elderly  handicapped  or  disabled  Indians 


who  reside  in  housing  facilities  occupied 
primarily  by  the  elderly,  at  which 
congregate  nutrition  services  are 
provided; 

(3)  Offer  a  meal,  on  the  same  basis  as 
meals  are  provided  to  older  Indians,  to 
individuals  providing  volunteer  services 
during  meal  hours;  and 

(4)  Provide  a  meal  to  individuals  with 
disabilities  who  reside  in  a  non- 
institutional  household  with  and 
accompany  a  person  eligible  for 
congregate  meals  under  that  part. 

(b)  Each  tribal  organization  may 
receive  cash  payments  in  lieu  of 
donated  foods  for  all  or  any  portion  of 
its  funding  available  under  section 
311(a)(4)  of  the  Act.  To  receive  cash  or 
commodities,  the  tribal  organization 
shall  have  an  agreement  with  the  U.S. 
Department  of  Agriculture's  Food  and 
Nutrition  Service  (FNS)  to  be  a 
distributing  agency. 

(c)  Where  applicable,  the  tribal 
organization  shall  work  with  agencies 
responsible  for  administering  other 
programs  to  facilitate  participation  of 
older  Indians. 

§  1 326. 1 7    Access  to  inf onnatioa 

A  tribal  organization  shall: 

(a)  Establish  or  have  a  list  of  all 
services  that  are  available  to  older 
Indians  in  the  service  area, 

(b)  Maintain  a  list  of  services  needed 
or  requested  by  the  older  Indians;  and 

(c)  Provide  assistance  to  older  Indians 
to  help  them  take  advantage  of 
available  services. 

5 1326.19    Application  r«qiilrtm«nts. 

A  tribal  organization  shall  have  an 
approved  application.  The  application 
shall  be  submitted  as  prescribed  in 
section  604  of  the  Act  and  in  accordance 
with  the  Commissioner's  instructions  for 
the  specified  project  and  budget  periods. 
The  application  shall  provide  for 

(a)  Program  objectives,  as  set  forth  in 
section  604(a)(5)  of  the  Act.  and  any 
objectives  established  by  the 
Commissioner. 

(b)  A  description  of  the  geographic 
boundaries  of  the  service  area  proposed 
by  the  tribal  organization: 

(c)  Documentation  of  the  ability  of  the 
tribal  organization  to  deliver  supportive 
and  nutrition  services  to  older  Indians, 
or  documentation  that  the  tribal 
organization  has  effectively 
administered  supfwrtive  and  nutrition 
services  within  the  last  3  years; 

(d)  Assurances  as  prescribed  by  the 
Commissioner  that: 

(1)  A  tribal  organization  represents  at 
least  SO  individuals  who  have  attained 
60  years  of  age  or  olden 

(2)  A  tribal  organization  shall  comply 
with  all  applicable  State  and  local 


license  and  safety  requirements  for  the 
provision  of  those  services; 

(3)  If  a  substantial  number  of  the  older 
Indians  residing  in  the  service  area  are 
of  limited  English-speaking  ability,  the 
tribal  organization  shall  utilize  the 
services  of  workers  who  are  fluent  in  the 
language  spoken  by  a  predominant 
number  of  older  Indians; 

(4)  Procedures  to  ensure  that  all 
services  under  this  part  are  provided 
without  use  of  any  means  tests: 

(5)  A  tribal  organization  shall  comply 
with  all  requirements  set  forth  in 

§  1326.7  through  1326.17;  and 

(6)  The  services  provided  under  this 
part  will  be  coordinated,  where 
applicable,  with  services  provided  under 
Title  III  of  the  Act. 

(e)  A  tribal  resolution(s)  authorizing 
the  tribal  organization  to  apply  for  a 
grant  under  this  part;  and 

(f)  Signature  by  the  principal  official 
of  the  tribe. 

S  1326.21    Application  approval. 

(a)  Approval  of  any  application  under 
section  604(e)  of  the  Act,  shall  not 
commit  the  Commissioner  in  any  way  to 
make  additional,  supplemental, 
continuaton,  or  other  awards  with 
respect  to  any  approved  application  or 
portion  thereof. 

(b)  The  Commissioner  may  give  first 
priority  in  awarding  grants  to  grantees 
which  have  effectively  administered 
such  grants  in  the  prior  year. 

5  1326.23    Hearing  procedurea. 

In  meeting  the  requirements  of  section 
604(d)(3]  of  the  Act,  if  the  Commissioner 
disapproves  an  application  from  an 
eligible  tribal  organization,  the  tribal 
organization  may  fde  a  written  request 
for  a  hearing  with  the  Commissioner. 

(a)  The  request  shall  be  postmarked  or 
delivered  in  person  within  30  days  of  the 
date  of  the  disapproval  notice.  If  it 
requests  a  hearing,  the  tribal 
organization  shall  submit  to  the 
Commissioner,  as  part  of  the  request,  a 
full  written  response  to  each  objection 
specified  in  the  notice  of  disapproval, 
including  the  pertinent  facts  and  reasons 
in  support  of  its  response,  and  any  and 
all  documentation  to  support  its 
position.  Service  of  the  request  shall 
also  be  made  on  the  individual(s) 
designated  by  the  Commissioner  to 
represent  him  or  her. 

(b)  The  Administration  on  Aging  shall 
have  the  opportunity  to  respond  with  30 
days  to  the  merits  of  the  tribal 
organization's  request. 

(c)  The  Commissioner  notifies  the 
tribal  organization  in  writing  of  the  dale, 
time  and  place  for  the  hearing. 
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(d)  The  hearing  procedures  include  the 
right  of  the  tribal  organization  to: 

(1)  A  hearing  before  the  CommiBsioner 
or  an  official  designated  by  the 
Commissioner; 

(2)  Be  heard  in  person  or  to  be 
represented  by  counsel,  at  no  expense  to 
the  Administration  on  Aging; 

(3)  Present  written  evidence  prior  to 
and  at  the  hearing,  and  present  oral 
evidence  at  the  hearing  if  the 
Commissioner  or  designated  official 
decides  that  oral  evidence  is  necessary 
for  the  proper  resolution  of  the  issues 
involved,  and 

(4)  Have  the  staff  directly  responsible 
for  reviewing  the  application  either 
present  at  the  hearing,  or  have  a 
deposition  from  the  staff,  whichever  the 
Commissioner  or  designated  official 
decides. 

(e)  The  Conmiissioner  or  designated 
official  conducts  a  fair  and  impartial 
hearing,  takes  all  necessary  action  to 
avoid  delay  and  to  maintain  order  and 
has  all  powers  necessary  to  these  ends. 

(f)  Formal  rules  of  evidence  do  not 
apply  to  the  hearings. 

(g)  The  official  hearing  transcript 
together  with  all  papers,  documents, 
exhibits,  and  requests  filed  in  the 
proceedings,  including  rulings, 
constitutes  the  record  for  decision. 

(h)  After  consideration  of  the  record, 
the  Commissoner  or  designated  offfcial 
issues  a  written  decision,  based  on  the 
record,  which  sets  forth  the  reasons  for 
the  decision  and  the  evidence  on  which 
it  was  based.  The  decision  is  issued 
within  60  days  of  the  date  of  the  hearing, 
constitutes  the  final  administrative 
action  on  the  matter  and  is  promptly 
mailed  to  the  tribal  organization. 

(i)  Either  the  tribal  organization  or  the 
staff  of  the  Administration  on  Aging 
may  request  for  good  cause  an 
extension  of  any  of  the  time  limits 
specified  in  this  section. 

3.  A  new  Part  1328  is  added  to  read  as 
follows: 

PART  1328-GRAMTS  FOR 
SUPPORTIVE  AND  NUTRITIONAL 
SERVICES  TO  OLDER  HAWAIIAN 
NATIVES 

1328.1    Basil  and  purpose  of  this  part. 
1328.3    Definitiona. 

1328.5    AppUcability  of  their  regulationi. 
1328.7    Confidentiality  and  disdosure  of 
information. 

1328.9  Contributions. 

1328.11  Prohibition  against  supplantation. 

1328.13  Supportive  services. 

1328.15  Nutrition  services. 

1328.17  Access  to  Infonnation. 

1328.10  Application  requirements. 
1328.21  Application  approval. 
1328.23  Hearing  procedures. 


Authority:  42  U.S.C.  3001;  Title  VI  Pert  B  of 
the  Older  Americans  Act. 

§  1 328. 1    Basis  and  purpose  of  this  part 

This  program  was  established  to  meet 
the  unique  needs  and  circumstances  of 
Older  Hawaiian  Natives.  This  part 
implements  Title  VI  (Part  B)  of  the  Older 
Americans  Act,  as  amended,  by 
establishing  the  requirements  that  a 
public  or  nonprofit  private  organization 
shall  meet  in  order  to  receive  a  grant  to 
promote  the  delivery  of  services  for 
older  Hawaiian  Natives  that  are 
comparable  to  services  provided  under 
Title  III.  This  part  also  prescribes 
application  and  hearing  requirements 
and  procedures  for  these  agrants. 

§1328.3    Definitions. 

"Acquiring,"  as  used  in  section 
307(a](14]  of  the  Act.  means  obtaining 
ownership  of  an  existing  facility  in  fee 
simple  or  by  lease  of  10  years  or  more 
for  use  as  a  multipurpose  senior  center. 

"Act,"  means  the  Older  Americans 
Act  of  1965,  as  amended. 

"Altering"  or  "renovating,"  as  used  in 
section  307(a)  (14)  of  the  Act  with  respect 
to  multipurpcHe  senior  centers,  means 
making  modifications  to  or  in 
connection  with  an  existing  facility 
which  are  necessary  for  its  effective  use 
as  a  center.  These  may  include 
renovation,  repair,  or  expansion  which 
is  not  in  excess  of  doable  the  square 
footage  of  the  original  facility  and  all 
physical  improvements. 

"Budgeting  period,"  as  used  in 
S  1328.19  of  this  part  means  the 
intervals  of  time  into  which  a  period  of 
assistance  (project  period]  is  divided  for 
budgetary  and  funding  purposes. 

"Constructing,"  as  used  in  section 
307(a)(14)  of  the  Act  with  respect  to 
multipurpose  senior  centers,  means 
building  a  new  facility,  including  the 
costs  of  land  acquisition  and 
architectural  and  engineering  fees,  or 
making  modificaitons  to  or  in 
connection  with  an  existing  facility 
which  are  in  excess  of  double  the  square 
footage  of  the  original  facility  and  all 
physical  improvements. 

"Department"  means  the  Department 
of  Health  and  Human  Services. 

"Eligible  organization."  means  a 
public  or  nonprofit  private  organization 
having  the  capacity  to  provide  services 
under  this  part  for  older  Hawaiian 
Natives. 

"Grantee."  as  used  in  this  part  means 
an  eligible  organization  that  has 
received  funds  to  provide  services  to 
older  Hawaiians. 

"Hawaiian  Native,"  as  used  in  this 
part,  means  any  individual  any  of  whose 
ancestors  were  native  of  the  area  which 


consists  of  the  Hawaiian  Islands  prior  to 
1778. 

"Means  test,"  as  used  in  the  provision 
of  services,  means  the  use  of  an  older 
Hawaiian  Native's  income  or  resources 
to  deny  or  limit  that  person  receipt  of 
services  under  this  part. 

"Older  Hawaiian,"  means  any 
individual,  age  60  or  over,  who  is  an 
Hawaiian  Native. 

"Project  period,"  as  used  in  §  132ai9 
of  this  part  means  the  total  time  for 
which  a  project  is  approved  for  support 
including  any  extensions. 

"Service  area."  as  used  in  S  132a.9(b) 
and  elsewhere  in  this  part  means  that 
geographic  area  approved  by  the 
Commissioner  in  which  the  grantee 
provides  supportive  and  nutritional 
services  to  older  Hawaiian  Natives 
residing  there. 

§1328.5    AppncablBty  of  other  regulations. 
The  following  regulations  in  Title  45  of 
the  Code  of  Federal  Regulations  apply  to 
all  activities  under  this  part: 

(a)  Part  16-Procedures  of  the 
Departmental  Grant  Appeals  Board; 

(b)  Part  74-Administration  of  Grants; 

(c)  Part  75-Informal  Grant  Appeals 
Procedures; 

(d)  Part  SO-Nondiscrimination  Under 
Programs  Receiving  Federal  Assistance 
through  the  Department  of  Health  and 
Human  Services:  Effectuation  of  Title  VI 
of  the  Civil  Rights  Act  of  1964; 

(e)  Part  81-Practice  and  procedures  for 
hearings  under  Part  80; 

(f)  Part  84-Nondi8crimination  on  the 
Basis  of  Handicap  in  Programs  and 
Activities  Receiving  Benefits  from 
Federal  Financing  Participation;  and 

(g)  Part  91 -Nondiscrimination  on  the 
Basis  of  Age  in  Programs  or  Activities 
Receiving  Federal  Financial  Assistance 
from  HHS. 

§1328.7    Confidentiality  and  dIsckMurs  of 
Information. 

A  grantee  shall  have  confidentiality 
and  disclosure  procedures  as  follows: 

(a)  The  grantee  shall  have  procedures 
to  ensure  that  no  information  about  an 
older  Hawaiian  Native  or  obtained  from 
an  older  Hawaiian  Native  is  disclosed  in 
a  form  that  identifies  the  person  without 
the  informed  consent  of  the  person  or  of 
his  or  her  legal  representative,  unless 
the  disclosure  is  required  by  court  order, 
or  for  program  monitoring  by  authorized 
Federal  monitoring  agencies. 

(b)  A  grantee  is  not  required  to 
disclose  those  types  of  infonnation  or 
documents  that  are  exempt  from 
disclosure  by  a  Federal  agency  under 
the  Federal  Freedom  of  Information  Act 
5  U.S.C.  552. 
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f  132SiA    CwiU  BwitlUHS. 

(a)  Each  grantee  shall: 

(1)  Provide  each  older  Hawaiian 
Native  with  a  free  and  voluntary 
opportunity  to  contribute  to  the  cost  of 
the  service: 

(2)  Protect  the  privacy  of  each  older 
Hawaiian  Native  with  respect  to  his  or 
her  contribution: 

(3)  Establish  appropriate  procedures 
to  safeguard  and  account  for  all 
contributions: 

(4)  Use  all  supportive  services 
conMbutions  to  expand  the  services 
provided  under  this  part:  and 

(5)  Use  all  nutrition  services 
contributions  only  to  expand  services  as 
provided  under  section  307(a)(13)(c)(ii) 
of  the  Act 

(b)  Each  grantee  may  develop  a 
suggested  contribution  schedule  for 
services  provided  under  this  part  In 
developing  a  contribution  schedule,  the 
grantee  shall  consider  the  income  ranges 
of  older  Hawaiian  Natives  in  the  service 
area  and  the  grantee's  other  sources  of 
income.  However,  means  tests  may  not 
be  used. 

(c)  A  grantee  may  not  deny  any  older 
Hawaiian  a  service  because  the  older 
Hawaiian  will  not  or  cannot  contribute 
to  the  cost  of  the  service. 

|isat.1l    PraNbMon 


A  grantee  shall  ensure  that  the 
activities  provided  under  a  grant  under 
this  part  will  be  in  addition  to.  and  not 
in  substitution  for,  comparable  activities 
provided  without  Federal  assistance. 


|132t.13    SuppOfllvei 

(a)  A  grantee  may  provide  any  of  the 
supportive  services  specified  under  Title 
III  of  the  Older  Americans  Act  and  any 
other  supportive  services,  approved  in 
the  grantee's  application,  that  are 
necessary  for  the  general  welfare  of 
older  Hawaiian  Natives. 

(b)  If  a  grantee  elects  to  provide 
multipurpose  senior  center  activities  or 
uses  any  of  the  funds  under  this  part  for 
acquiring,  altering  or  renovating  a 
multipurpose  senior  center  facility,  it 
shall  comply  with  the  following 
requirements: 

(1)  The  grantee  shall  comply  with  all 
apphcaUe  local  health.  Tire,  safety, 
building,  zoning  and  sanitation  laws. 
ordinances  or  a>des. 

(2)  The  grantee  shall  assure  the 
technical  adequacy  of  any  proposed 
alteration  or  renovation  of  a 
multipurpose  senior  center  assisted 
under  this  part.  The  grantee  shall  assure 
technical  adequacy  by  requiring  that 
any  alteration  or  renovation  of  a 
multipurpose  senior  center  that  affects 
the  load  bearing  members  of  the  facility 


is  structurally  sound  and  complies  with 
all  appUcable  local  or  State  ordinances, 
laws,  or  building  codes. 

(c)  If  a  grantee  elects  to  provide  legal 
services,  it  shall  substantially  comply 
with  the  requirements  in  i  1321.71  and 
legal  services  providers  shall  comply 
fully  with  the  requirements  in 
St  1321.71(c)  through  1321.71(p). 

f132t.1S    NuMHon  servlCM. 

(a)  In  addition  to  providing  nutrition 
services  to  older  Hawaiian  Natives,  a 
grantee  may: 

(1)  Provide  nutrition  services  to  the 
spouses  of  older  Hawaiian  Natives: 

(2)  Provide  nutrition  services  to  non- 
elderiy  handicapped  or  disabled 
Hawaiian  Natives  who  reside  in  housing 
facilities  occupied  primarily  by  the 
elderiy.  at  which  congregate  nutrition 
services  are  provided: 

(3)  Offer  a  meal,  on  the  same  basis  as 
meals  are  provided  to  older  Hawaiian 
Natives,  to  individuals  providing 
volunteer  services  during  meal  hours; 
and 

(4)  Provide  a  meal  to  individuals  with 
disabilities  who  reside  in  a  non- 
institutional  household  with  and 
accompany  a  person  eligible  for 
congregate  meals  under  that  part. 

(b)  Each  grantee  may  receive  cash 
payments  in  lieu  of  donated  foods  for  all 
or  any  portion  of  its  funding  available 
under  section  311(a)(4)  of  the  Act.  To 
receive  cash  or  commodities,  the  grantee 
shall  have  an  agreement  with  the  U.S. 
Department  of  Agriculture's  Food  and 
Nutrition  Service  (FNS)  to  be  a 
distributing  agency. 

(c)  Where  applicable,  the  grantee 
shall  work  with  agencies  responsible  for 
administering  other  programs  to 
facilitate  participation  of  older 
Hawaiian  Natives. 


t132t.17    Access  to  Information. 
A  grantee  shall: 

(a)  Establish  or  have  a  list  of  all 
services  that  are  available  to  older 
Hawaiian  Natives  in  the  service  area: 

(b)  Maintain  a  list  of  services  needed 
or  requested  by  the  older  Hawaiians: 
and 

(c)  Provide  assistance  to  older 
Hawaiian  Natives  to  help  them  take 
advantage  of  available  services. 

S  132t.1S    Applcatlon  reQulreiiMfits> 

To  receive  funds  under  this  part  an 
eligible  organization  shall  submit  an 
application  as  prescribed  in  section  823 
of  the  Act  and  in  accordance  with  the 
Commissioner's  instructions  for  the 
specified  project  and  budget  periods. 
"The  application  shall  provide  for. 

(a)  Program  objectives,  as  set  forth  in 
section  B23(a)(6)  of  the  Act  and  any 


objectives  established  by  the 
Commissioner 

(b)  A  description  of  the  geographic 
boundaries  of  the  service  area  proposed 
by  the  eligible  organization: 

(c)  Documentation  of  the 
organization's  ability  to  serve  older 
Hawaiian  Natives: 

(d)  Assurances  as  prescribed  by  the 
Commissioner  that: 

(1)  The  eligible  organization 
represents  at  least  SO  older  Hawaiian 
Natives  who  have  attained  60  years  of 
age  or  older 

(2)  The  eligible  organization  shall 
conduct  all  activities  on  behalf  of  older 
Hawaiian  natives  in  close  coordination 
with  the  State  agency  and  Area  Agency 
on  Aging: 

(3)  The  eligible  organization  shall 
comply  with  all  applicable  State  and 
local  license  and  safety  requirements  for 
the  provision  of  those  services: 

(4)  The  eligible  organization  shall 
ensure  that  all  services  under  this  part 
are  provided  without  use  of  any  means 
tests: 

(5)  The  eligible  organization  shall 
comply  with  all  requirements  set  forth  in 
S{  1328.7  through  132&17:  and 

(6)  The  services  provided  under  this 
part  will  be  coordinated,  where 
applicable,  with  services  provided  under 
Tide  III  of  the  Act. 

(e)  Signature  by  the  principal  o^cial 
of  the  eligible  organization. 

t132t.21    ApplcMon  approvaL 

(a)  Approval  of  any  application  under 
section  e23(d)  of  the  Act.  shall  not 
commit  the  Commissioner  in  any  way  to 
make  additional,  supplemental, 
continuation,  or  other  awards  with 
respect  to  any  approved  application  or 
portion  thereof. 

(b)  The  Commissioner  may  give  first 
priority  in  awarding  grants  to  eligible 
applicant  organizations  that  have  prior 
experience  in  serving  Hawaiian  Natives, 
particularly  older  Hawaiian  Natives. 


S  1321,23    HMrtngi 

In  accordance  with  section  623(c)(3)  uf 
the  Act  if  the  Commissioner 
disapproves  an  application  from  an 
eligible  organization,  the  organization 
may  file  a  written  request  for  ^  hearing 
with  the  Commissioner. 

(a)  The  request  shall  be  postmarked  or 
delivered  in  person  within  30  days  of  the 
date  of  the  disapproval  notice.  If  it 
requests  a  hearing,  the  organization 
shall  submit  to  the  Commissioner,  as 
part  of  the  request  a  full  «vritten 
response  to  each  objection  specified  in 
the  notice  of  disapproval,  including  the 
pertinent  facts  and  reasons  in  support  of 
its  response,  and  any  and  all 
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documentation  to  support  its  position. 
Service  of  the  request  shall  also  be 
made  on  the  individual(s)  designated  by 
the  Commissioner  to  represent  him  or 
her. 

(b)  The  Administration  on  Aging  shall 
have  the  opportunity  to  respond  within 
30  days  to  the  merits  of  the 
organization's  request. 

(c)  The  Conunissioner  notiHes  the 
organization  in  writing  of  the  date,  time 
and  place  for  the  hearing. 

(d)  The  hearing  procedures  include  the 
right  of  the  organization  to: 

(1)  A  hearing  before  the  Commissioner 
or  an  ofRcial  designated  by  the 
Commissioner 

(2)  Be  heard  in  person  or  to  be 
represented  by  counsel,  at  no  expense  to 
the  Administration  on  Aging; 

(3)  Present  written  evidence  prior  to 
and  at  the  hearing,  and  present  oral 


evidence  at  the  hearing  if  the 
Commissioner  or  the  Commissioner's 
designee  decides  that  oral  evidence  is 
necessary  for  the  proper  resolution  of 
the  issues  involved,  and 

(4)  Have  the  staff  directly  responsible 
for  reviewring  the  application  either 
present  at  the  hearing,  or  have  a 
deposition  from  the  staff,  whichever  the 
Commissioner  or  the  Commissioner's 
designee  decides. 

(e)  The  Commissioner  or  the 
Commissioner's  designee  conducts  a  fair 
and  impartial  hearing,  takes  all 
necessary  action  to  avoid  delay  and  to 
maintain  order  and  has  all  powers 
necessary  to  these  ends. 

(f)  Formal  rules  of  evidence  do  not 
apply  to  the  hearings. 

(g)  The  official  hearing  transcript 
together  with  all  papers  documents, 
exhibits,  and  requests  filed  in  the 


proceedings,  including  rulings, 
constitutes  the  record  for  decision. 

(h)  After  consideration  of  the  record, 
the  Commissioner  or  the 
Commissioner's  designee  issues  a 
written  decision,  based  on  the  record, 
which  sets  forth  the  reasons  for  the 
decision  and  the  evidence  on  which  it 
was  based.  The  decision  is  issued 
within  60  days  of  the  date  of  the  hearing, 
constitutes  the  final  administrative 
action  on  the  matter  and  is  promptly 
mailed  to  the  organization. 

(i)  Either  the  organization  or  the  staff 
of  the  Administration  on  Aging  may 
request,  for  good  cause,  an  extension  of 
any  of  the  time  limits  specified  in  this 
section. 
(FR  Doc.  8a-19624  Filed  8-30-88:  8:45  am| 

BOJJNG  COOC  4130-01-M 


VOL 

53 

ISS 

1 
6 
9 

A  G 

31 

1988 


UMI 


Wednesday 
August  31,  1988 


Part  VII 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  13 

Airport-Related  Proceedings;  Final  Rule; 

Request  for  Comments 


33782 


Federal  Register  /  Vol.  53.  No.  169  /  Wednesday,  August  31,  1988  /  Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  13 

[Docket  No.  25687;  Amdt  No.  13-17] 

Airport-Related  Proceedings 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  final  rule  revises  several 
applicability  sections  of  the 
investigative  and  enforcement 
procedures  regarding  airport-related 
proceedings.  The  revision  is  intended  to 
update  the  procedures  to  refer  to  the 
1982  airport  funding  statute  and  recent 
Congressional  amendments  to  the  1982 
Act.  This  revision  is  needed  to  make  it 
clear  that  the  procedural  rules  for 
enforcement  actions  and  investigations 
apply  to  actions  commenced  against 
airports,  alleging  violations  of  the  1982 
Act,  the  1982  Act  as  amended,  and  apply 
to  airport  grants  entered  into  pursuant  to 
the  authority  of  the  1982  Act.  and  the 
1982  Act  as  amended. 
DATES:  The  final  rule  is  effective  on 
September  30, 1988.  Comments  must  be 
received  on  or  before  September  30, 
1988. 

ADDRESS:  Comments  on  this  final  rule 
may  be  delivered  or  mailed,  in 
duplicate,  to  the  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204), 
Docket  No.  25687,  800  Independence 
Avenue  SW.,  Room  915G.  Washington, 
DC  20591.  Comments  submitted  on  this 
final  rule  must  be  marked:  Docket  No. 
25687.  Comments  may  be  inspected  in 
Room  915G  between  8:30  a.m.  and  5:00 
p.m.  on  weekdays,  except  Federal 
holidays. 
FOR  FURTHER  INFORMATION  CONTACT 

Denise  Daniels  Ross,  Office  of  the  Chief 
Counsel,  Regulations  and  Enforcement 
Division,  Certification  Law  Branch 
(AGC-240),  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3491. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  revisions  contained  in  this  final 
rule  are  purely  procedural  revisions  that 
are  needed  to  conform  the  general 
applicability  sections  of  Part  13  to 
existing  and  recently-enacted  statutory 
authority.  Therefore,  the  final  rule  is 
being  adopted  without  notice  and  ah 
opportunity  for  prior  public  comment. 
However,  the  Regulatory  Policies  and 


Procedures  of  the  Department  of 
Transportation  (44  FR 11034;  February 
26, 1979)  provide  that,  to  the  maximum 
extent  possible,  Department  of 
Transportation  (DOT)  operating 
administrations  should  provide  an 
opportunity  for  public  comment  on 
regulations  issued  without  prior  notice. 
Accordingly,  interested  persons  are 
invited  to  participate  in  the  rulemaking 
by  submitting  any  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  must  include  the  regulatory 
docket  or  amendment  number  identified 
in  this  final  rule  and  be  submitted  in 
duplicate  to  the  address  above.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons.  The  rule  may  be 
changed  in  light  of  the  comments 
received  on  the  final  rule. 

Commenters  who  want  the  Federal 
Aviation  Administration  (FAA)  to 
acknowledge  receipt  of  comments 
submitted  on  this  final  rule  must  submit 
a  preaddressed,  stamped  postcard  with 
those  comments  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  25687."  The  postcard  will  be 
date  stamped  by  the  FAA  and  returned 
to  the  commenter.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  Final  Rule 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs,  Attn:  Public  Inquiry 
Center  (APA-230),  800  Independency 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484.  Requests  must 
include  the  amendment  number 
identified  in  this  final  rule.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  rulemaking  actions  should 
request  a  copy  of  Advisory  Circular  11- 
2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

The  revisions  contained  in  this  final 
rule  are  necessary  to  update  Part  13  to 
provide  expressly  that  procedural  rules 
for  enforcement  and  investigation  apply 
to  all  existing  statutory  authority  of  the 
Secretary  of  Transportation  and  the 
Federal  Aviation  Administration  (FAA) 
concerning  airport-related  proceedings. 
Insofar  as  airport-related  proceedings 
are  involved,  the  current  rules  in  Part  13 
refers  specifically  only  to  the  Airport 
and  Airway  Development  Act  of  1970. 
The  current  rule  lacks  technical 
reference  to  the  Airport  and  Airway 
Improvement  Act  of  1982  which 
succeeded  the  1970  Act.  Similarly,  it 


lacks  reference  to  the  recent  amendment 
of  the  1982  Act,  the  Airport  and  Airway 
Safety  and  Capacity  Expansion  Act  of 
1987  (Pub.L.  100-223;  December  30, 
1987). 

The  revision  of  the  pertinent 
applicability  sections  contained  in  Part 
13  is  a  minor,  conforming,  procedural 
change  to  those  sections.  However,  the 
FAA  believes  that  this  change  should  be 
made  to  make  it  clear  that  the  agency 
may,  in  investigation  and  enforcement 
proceedings,  apply  Part  13  procedures 
when  airports  are  charged  with 
violations  of  the  1982  Act,  the  1982  Act 
as  amended,  and  grants  entered  into 
under  those  statutes,  in  addition  to 
matters  involving  the  Airport  and 
Airway  Development  Act  of  1970. 

Reason  for  No  Notice 

The  revisions  contained  in  this  final 
rule  are  needed  to  ensure  that  the 
language  of  the  regulations  conforms  to 
the  statutory  authority  given  to  the 
Secretary  in  the  Airport  and  Airway 
Improvement  Act  of  1982  and  continuing 
amendments  enacted  by  Congress  in  the 
Airport  and  Airway  Safety  and  Capacity 
Expansion  Act  of  1987.  The  final  rule  is 
necessary  to  ensure  that  due  process 
procedures  contained  in  Part  13  are 
available  to  individuals  and  entities 
involved  in  airport-related  investigation 
and  enforcement  proceedings.  Because 
the  final  rule  merely  conforms  the 
regulations  to  the  existing  statutory 
authority  provided  in  the  1982  Act  and 
the  1987  amendments,  notice  and  public 
comment  procedures  are  unnecessary 
and  thus  not  required  by  the 
Administrative  Procedure  Act,  5  U.S.C. 
553.  In  addition,  publication  of  a  notice 
for  prior  public  comment  on  the  final 
rule  would  not  reasonably  be 
anticipated  to  result  in  the  receipt  of 
useful  information  regarding  the 
revisions.  In  accordance  with  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034;  February  26, 1979),  an  opportunity 
for  public  comment  after  publication  of 
the  final  rule  is  being  provided. 

Economic  Assessment 

This  final  rule  makes  only  minor 
conforming  changes  to  the  procedural 
regulations  contained  in  Part  13. 
Because  of  the  editorial  and  procedural 
nature  of  the  revisions,  no  economic 
impact  is  expected  to  result  from  the 
promulgation  of  the  final  rule. 
Accordingly,  a  full  Regulatory 
Evaluation  is  not  warranted  and  a 
regulatory  evaluation  has  not  been 
prepared  prior  to  publication  of  this 
final  rule.  Because  the  final  rule  is  a 
purely  procedural,  conforming 
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amendment  and  the  cost,  if  any,  of 
complying  with  the  final  rule  is  minimal, 
I  certify  that  the  final  rule  will  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  number  of 
small  entities  as  defined  in  the 
Regulatory  Flexibility  Act  of  1980. 

Federalism  Implications 

The  final  rule  contained  herein  would 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Thus,  in  accordance  with 
Executive  Order  12612,  preparation  of  a 
Federalism  Assessment  is  not 
warranted. 

Conclusion 

Because  the  revisions  contained  in 
this  final  rule  are  not  expected  to  have 
any  economic  impact,  the  FAA  has 
determined  that  the  final  rule  is  not  a 
major  regulation  under  Executive  Order 
12291.  Also,  this  regulation  is  not 
considered  to  be  a  significant  regulation 
under  the  Regulatory  Pohcies  and 
Procedures  of  the  Department  of 
Transportation  (44  FR  11034;  February 
26, 1979).  Since  the  cost  of  complying 
with  these  rules,  if  any,  is  minimal,  I 
certify,  under  the  criteria  of  the 
Regulatory  Flexibility  Act  of  1980,  that 
these  rules  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  14  CFR  Part  13 

Enforcement  procedures, 
Investigations,  Penalties. 

The  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  Part  13  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  13),  effective  September  30, 1988,  to 
read  as  follows: 

PART  13— INVESTIGATIVE  AND 
ENFORCEMENT  PROCEDURES 

1.  The  authority  citation  for  Part  13  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1354  (a)  and  (c), 
1374(d),  1401-1406, 1421-1428,  1471, 1475. 


1481, 1482  (a),  (b),  and  (c),  and  1484-1489 
(Federal  Aviation  Act  of  1958)  (as  amended, 
49  U.S.C.  App.  1475,  Airport  and  Airway 
Safety  and  Capacity  Expansion  Act  of  1987); 
49  U.S.C.  App.  1655(c)  (Department  of 
Transportation  Act)  (Revised,  49  U.S.C. 
106(g));  49  U.S.C.  1808, 1809,  and  1810 
(Hazardous  Materials  Transportation  Act);  49 
U.S.C.  1727  and  1730  (Airport  and  Airway 
Development  Act  of  1970);  49  U.S.C.  2218  and 
2219  (Airport  and  Airway  Improvement  Act 
of  1982);  49  U.S.C.  2201  (as  amended,  49 
U.S.C.  App.  2218,  Airport  and  Airway  Safety 
and  Capacity  Expansion  Act  of  1987);  18 
U.S.C.  6002  and  6004  (Organized  Crime 
ConU-ol  Act  of  1970);  49  CFR  1.47  (f),  (k),  and 
(q)  (Regulations  of  the  Office  of  the  Secretary 
of  Transportation). 

2.  Section  13.1(a)  is  revised  to  read  as 
follows: 

§  13.1    Reports  of  violations. 

(a)  Any  person  who  knows  of  a 
violation  of  the  Federal  Aviation  Act  of 
1958,  as  amended,  the  Hazardous 
Materials  Transportation  Act  relating  to 
the  transportation  or  shipment  by  air  of 
hazardous  materials,  the  Airport  and 
Airway  Development  Act  of  1970,  the 
Airport  and  Airway  Improvement  Act  of 
1982,  the  Airport  and  Airway 
Improvement  Act  of  1982  as  amended  by 
the  Airport  and  Airway  Safety  and 
Capacity  Expansion  Act  of  1987,  or  any 
rule,  regulation,  or  order  issued 
thereunder,  should  report  it  to 
appropriate  personnel  of  any  FAA 
regional  or  district  office. 
***** 

3.  Section  13.3  (a)  and  the  first 
sentence  of  (b)  are  revised  to  read  as 
follows: 

§  13.3    Investigations  (general). 

(a)  Under  the  Federal  Aviation  Act  of 
1958,  as  amended,  (49  U.S.C.  1301  et 
seq.),  the  Hazardous  Materials 
Transportation  Act  (49.  U.S.C.  1801  et 
seq.],  the  Airport  and  Airway 
Development  Act  of  1970  (49  U.S.C.  1701 
et  seq),  the  Airport  and  Airway 
Improvement  Act  of  1982  (49  U.S.C.  2201 
et  seq.),  the  Airport  and  Airway 
Improvement  Act  of  1982  (as  amended, 
49  U.S.C.  App.  2201  et  seq.,  Airport  and 
Airway  Safety  and  Capacity  Expansion 
Act  of  1987),  and  the  Regulations  of  the 
Office  of  the  Secretary  of  Transportation 


(49  CFR  1  et  seq.),  the  Administrator 
may  conduct  investigations,  hold 
hearings,  issue  subpoenas,  require  the 
production  of  relevant  documents, 
records,  and  property,  and  take 
evidence  and  depositions. 

(b)  For  the  purpose  of  investigating 
alleged  violations  of  the  Federal 
Aviation  Act  of  1958,  as  amended 
(except  Title  V  of  that  Act),  the 
Hazardous  Materials  Transportation 
Act,  the  Airport  and  Airway 
Development  Act  of  1970,  the  Airport 
and  Airway  Development  Act  of  1982, 
the  Airport  and  Airway  Development 
Act  of  1982  as  amended  by  the  Airport 
and  Airway  Safety  and  Capacity 
Expansion  Act  of  1987,  or  any  rule, 
regulation,  or  order  issued  thereimder, 
the  Administrator's  authority  has  been 
delegated  to  the  various  services  and  or 
offices  for  matters  within  their 
respective  areas  for  all  routine 
investigations.  *  *  * 
***** 

4.  Section  13.20(a)  is  revised  to  read  as 
follows: 

§  1 3.20  Orders  of  compliance,  caase  and 
desist  orders,  orders  of  denial,  and  ottier 
orders. 

(a)  This  section  applies  to  orders  of 
compliance,  cease  and  desist  orders, 
orders  of  denial,  and  other  orders  issued 
by  the  Administrator  to  carry  out  the 
provisions  of  the  Federal  Aviation  Act 
of  1958,  as  amended,  the  Hazardous 
Materials  Transportation  Act  the 
Airport  and  Airway  Development  Act  of 
1970,  and  the  Airport  and  Airway 
Improvement  Act  of  1982,  or  the  Airport 
and  Airway  Improvement  Act  of  1982  as 
amended  by  the  Airport  and  Airway 
Safety  and  Capacity  Expansion  Act  of 
1987.  This  section  does  not  apply  to 
orders  issued  pursuant  to  section  602  or 
section  609  of  the  Federal  Aviation  Act 
of  1958,  as  amended. 
***** 

Issued  in  Washington,  DC,  on  26  August 
1988. 

T.  Allan  McArtor, 
Administrator. 
[FR  Doa  88-19847  Filed  8-29-88;  10:03  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  218 

IFRA  Docket  No.  RSOR-10.  Notic*  No.  1] 
RIN  2130-AAS5 

Prohltiiting  Tampering  With  Safety 
Devices 

agency:  Federal  Railroad 

Administration  (FRA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  FRA  proposes  to  amend  its 
existing  rules  concerning  railroad 
operating  practices  to:  (i)  Explicitly 
prohibit  tampering  with  safety  devices 
and  operational  monitoring  devices 
installed  on  locomotives  and  (ii)  make  it 
unlawful  to  operate  any  train  whose 
devices  have  been  disabled.  The  FRA  is 
issuing  this  NPRM  because  of  the  grave 
risks  posed  by  disabled  safety  devices 
on  trains.  The  intended  ei^ect  would  be 
to  deter  such  disabling  in  the  future. 

DATES:  (1]  Written  comments  must  be 
received  no  later  than  September  14. 
1988.  Comments  received  after  that  date 
will  be  considered  to  the  extent  possible 
without  incurring  additional  delay  or 
expense. 

(2)  FRA  will  hold  a  public  hearing  on 
this  proposal  on  September  8, 1988.  The 
hearing  will  commence  at  lOKX)  a.m.  Any 
person  who  desires  to  make  an  oral 
statement  at  the  hearing  is  requested  to 
notify  the  Docket  Clerk  at  least  five 
working  days  prior  to  the  hearing. 

(3)  FRA  proposes  to  issue  a  final  rule 
in  this  proceeding  no  later  than 
September  21. 1988. 

AOORESSES:  Hearing  location — Room 
4436  of  die  Nassif  Building  located  at  400 
Seventh  Street  SW..  Washington.  DC. 

Written  comments  should  be 
submitted  to  the  Docket  Clerk.  Office  of 
the  Chief  Counsel.  FRA.  400  Seventh 
Street  SW..  Washington.  DC  20590. 
Persons  desiring  to  be  notified  that  their 
written  comments  have  been  received 
by  FRA  should  submit  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will 
indicate  on  the  postcard  the  date  on 
which  the  comments  were  received  and 
will  return  the  card  to  the  addressee. 
Written  comments  will  be  available  for 
examination,  both  before  and  after  the 
closing  date  for  comments,  during 
regular  business  hours  in  Room  8201  of 
the  Nassif  Building  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  I.  Wagner,  Trial  Attorney, 
Office  of  Chief  Counsel.  FRA. 


Washington.  DC  (telephone  202-366- 

0628). 

SUPPLEMENTARY  INFORMATION: 

Background 

There  are  approximately  25.000 
locomotives  in  service  on  the  nation's 
railroads.  Many  are  equipped  with  one 
or  more  devices  intended  either  to 
record  data  concerning  the  unit's 
operation  or  to  directly  improve  the 
safety  of  its  operation.  Within  this  latter 
category  of  devices,  the  range  of 
equipment  extends  from  devices 
designed  to  audibly  alert  a  person  at  the 
controls  to  changing  conditions  to 
devices  that  automatically  impose 
sanctions  if  the  operator  fails  to  take 
appropriate  responsive  action.  The 
devices  of  concern  in  this  proceeding 
include  equipment  knovtm  as  "event 
recorders,"  "alerters."  "deadman 
controls,"  "automatic  cab  signals."  "cab 
signal  whistles,"  "automatic  train  stop 
equipment."  and  "automatic  train 
contix>l  equipment." 

FRA  has  historically  exercised  some 
degree  of  regulatory  control  over  nearly 
all  of  these  devices  under  the  provisions 
of  either  its  locomotive  safety  standards 
or  its  signal  safety  standards.  Prior  to 
1987,  FRA  had  little  hard  evidence  of 
instances  in  which  a  train  was  being 
operated  with  these  devices  in  a 
disabled  or  impaired  condition.  During 
the  investigation  of  the  January  4, 1987, 
Amtrak/Conrail  accident  at  Chase. 
Maryland,  however.  FRA  found 
evidence  indicating  that  the 
effectiveness  of  two  critical  safety 
devices  installed  on  the  Conrail 
locomotive  had  been  impaired.  An 
alerter  whistle,  designed  to  warn  the 
operator  of  a  need  to  respond  to  a  more 
restrictive  signal  aspect,  had  been 
muted  by  the  use  of  tape.  In  FRA's  view, 
disabling  of  the  alerter  whistle  was  a 
principal  cause  of  the  tragedy. 

Chase  was  not  the  only  recent 
accident  in  which  there  is  a  reason  to 
suspect  that  the  disabling  of  one  of  these 
devices  was  a  causal  factor.  On 
February  8. 1986.  a  collision  occurred  at 
tiinton.  Alberta,  in  which  a  Canadian 
National  freight  train  struck  a  VIA  Rail 
passenger  train.  The  Canadian 
Transport  Commission  report  of 
investigation  contains  information 
suggesting  there  is  evidence  to  support  a 
conclusion  that  a  "deadman  pedal"  on 
the  freight  train  failed  to  function,  and 
thereby  didn't  prevent  that  accident, 
because  it  had  been  improperly 
nullified.  On  March  21. 1988.  two 
Chicago  &  North  Western  freight  trains 
collided  at  Dixon.  Illinois.  In  this 
accident  there  is  preliminary  evidence  to 
suggest  that  one  of  the  automatic  train 


control  devices  had  been  improperly 
nullified. 

Following  discovery  of  the  taped 
whistle  at  Chase,  FRA  initiated  several 
nationwide  spot  checks  to  determine 
whether  the  evidence  found  at  Chase 
represented  an  isolated  instance  or 
whether  it  indicated  a  more  widespread 
problem.  During  those  inspections,  FRA 
inspectors  reported  more  than  100 
instances  in  which  they  found  evidence 
of  deliberate  action  to  negate  the  proper 
functioning  of  one  of  the  identified 
safety  devices. 

Response  to  the  Problem 

These  findings  prompted  FRA  to 
initiate  civil  penalty  action  in 
approximately  70  cases  and  to  make  its 
preliminary  information  available  to 
Congress,  which  was  then  considering 
adoption  of  rail  safety  legislation.  The 
following  is  a  summary  of  what 
occurred  in  both  contexts. 

Those  inspectors  who  had  observed 
instances  of  what  they  believed  to  be 
"tampering"  reduced  their  obser\ation3 
to  writing  and  filed  violation  reports 
with  FRA's  Office  of  Chief  Counsel 
recommending  assessment  of  civil 
penalties  against  the  relevant  railroads. 
Subsequent  detailed  review  of  the 
reports  led  FRA  to  conclude  that  some 
70  obser\ations  warranted  further 
action  because  the  available  evidence 
supported  a  conclusion  that  FRA  could 
establish  at  least  a  prima  facie  case  of 
noncompliance  with  an  FRA  rule. 

In  each  of  these  instances.  FRA 
instituted  legal  action  to  impose  a  civil 
penalty  against  the  railroad  that  had 
operated  or  permitted  to  be  operated  a 
locomotive  with  a  device  in 
noncompliance  with  this  existing  rules. 
Since,  at  that  time.  FRA  lacked  authority 
to  impose  any  sanctions  against  an 
individual  for  either  operating  a  train 
with  a  disabled  device  or  for  the  more 
serious  situation  of  actually  disabling 
the  device.  FRA  took  the  indirect 
approach  of  holding  the  principal,  the 
railroad,  responsible  for  the  conduct  of 
its  employees  and  relied  on  the  railroad 
to  take  disciplinary  action  against  the 
individual. 

Concluding  that  FRA's  legal  authority 
to  respond  to  such  situations  should  be 
enhanced.  Congress  passed  the  Rail 
Safety  Improvement  Act  of  1988  granting 
FRA  enforcement  authority  over 
individuals.  With  that  authority.  FRA 
can  now  assess  civil  penalties  against 
individuals  for  willful  violations  of  FRA 
rules.  FRA  has  recently  issued  interim 
rules  and  an  interim  policy  statement 
detailing  the  manner  in  which  it  will 
implement  this  new  civil  penalty 
authority.  These  changes  became 
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effective  on  August  1. 19fl8.  (See  the  Jttiy 
28, 1988,  issue  of  the  Fwknd  RagiSte;  53 
PR  28594). 

Tbe  Statutory  Requirement 

Section  21  of  the  RSIA  requires  that 
within  90  days  of  the  law's  enactment, 
ERA  adopt  regulations  addressing  three 
related  but  distinct  aspects  of  the 
problem.  It  requires  that  FRA  make  it 
unlawful  for  [1]  Any  individual  to 
willfully  tamper  with  or  disable  a 
device;  (2)  any  individual  to  operate  or 
permit  to  be  operated  a  train  with  a 
tampered  or  disabled  device;  and  (3) 
any  railroad  to  operate  such  a  train. 
Note  that  the  statute  sets  forth  three 
distrinct  levels  of  culpability  for 
instances  in  which  a  device  has  been 
tampered  with  or  disabled. 

FRA'sPrapoMl 

Since  the  principal  thrust  of  the 
provisions  is  directed  at  train 
operations,  and  since  the  legislative 
concepts  are  difficult  to  reconcile  with 
FRA's  existing  regulatory  approaches  to 
locomotive-mounted  equipment  under 
the  locomotive  and  signal  roles  (see  49 
CFR  Parts  229  and  236),  FRA  proposes  to 
place  these  nrfes  in  its  existing  set  of 
provisions  concerning  railroad  operating 
practices  (49  CFR  Part  218).  FRA 
proposes  to  add  a  new  subpart  to  its 
existing  rules  and  to  recite  the  purpose 
of  the  sabpart  in  the  initial  section  of 
this  subpart  (see  proposed  f  218.101). 
FRA  is  also  proposHig  to  adopt  three 
separate  sections  that  respond  to  the 
three  distinct  aspects  of  the  statute. 

Section-by-Section  Analysts 

Proposed  i  218.103  castains  die 
subslaativc  provisioB  ^t  adckcsses  the 
first  of  Ihe  statafeory  obfectives: 
prohibiting  conduct  that  niiikB^.t  the 
effectiveness  of  these  safety  devices.  It 
is  stmctared  to  prednde  aU  actioiB  or 
inactioM  that  wodd  reaalt  in  a  device's 
not  functioning  as  intended.  Hence,  it 
prohibits  a  wide  range  of  actions  such 
as  removing  recordist  tapes  imm  event 
recorders,  taping  akerter  whisdes  so  as 
to  mute  them,  and  uaplaggiag  or 
disconnecting  wires  that  result  in  signal- 
related  devices  not  actrrating  tvake 
systems. 

FRA's  proposed  wording  for  this 
provision  contains  the  statutory 
formulation  of  calpabihiy  for  such 
condacL  Under  t^  statute  and  FRA's 
proposal,  an  individual  must  be  engaged 
in  "willful"  behavior  in  order  for  FRA  to 
assess  a  civil  penalty  against  that 
person.  As  FRA  previously  stated  in  its 
policy  statement  (see  the  Y^  28. 1988 
issue  of  the  Fadasal  Btujnjar).  FRA 
considers  a  "willful"  act  to  be  one  dxat 
is  an  intenticmal.  voluntaiiy  act 


committed  either  with  knowledge  of  the 
relevant  law  or  with  reckless  disregard 
for  whether  the  act  violated  the 
requirements  of  the  law.  Accordingly,  a 
showing  of  neither  evil  purpose  (as  is 
sometimes  required  in  criminal  law)  nor 
actual  knowledge  of  the  law  is 
necessary  before  FRA  can  prove  that 
the  conduct  constitutes  a  violation. 
However,  a  level  of  cnlpabtlity  higher 
than  sifliple  ne^igence  must  be 
demonstrated.  In  sommary.  to  access  a 
civil  penahy.  FRA  would  need  proof  that 
the  individual  had  intended  to  disable 
one  of  these  devices,  had  acted 
voluntarily,  had  in  fact  disabled  the 
device,  and  either  had  knowledge  of  the 
law  or  had  recklessly  disregarded  the 
law. 

This  provision  gives  FRA  an  effective 
way  to  respond  to  those  individuals  who 
consciously  place  themselves  and  others 
at  risk  by  defeating  the  very  safety 
devices  that  were  installed  to  improve 
the  safety  of  all  concerned.  FRA 
anticipates  that  as  a  matter  of  poHcy. 
FRA  will  seek  to  have  the  responsible 
individual  diaqvalified  from  holding  any 
safety-sensttive  foBction.  whenever  it 
encounters  sitnations  where  there  i« 
clear  evidence  of  tunpernig.  'Fhe 
message  that  die  individual  is  now 
placing  his  or  her  empkiynMot  in 
railroad  operatiaos  on  the  line,  in 
addition  to  pladag  theis  Ufe  on  the  line 
by  such  coiuluct.  hopeftdly  will  help 
deter  soeh  conduct  in  ^  future.  FRA 
reserves  the  right  to  both  disquahfy 
those  who  willfully  tamper  with  safety 
devices  and  to  impoee  a  civil  penalty  for 
such  conduct 

FRA  pcoposes  in  f  21&105  to  address 
the  second  situation  identified  in  the 
statute:  instances  in  which  one 
individual  tampers  with  the  device  and 
a  second  individual  knowingly  operates 
or  permits  to  be  operated  the  disabled  or 
tampered  with  uoiL  The  most  common 
occurrence  addressed  by  this  provision 
would  be  instances  in  which  a  train 
crew  encousten  a  locomotive  with  a 
safety  device  that  has  beoi  tampered 
with  prior  to  the  crew's  assuming 
responsibility  for  the  locomotive.  Under 
the  statutory  ("knowingly  operates  or 
permits  to  be  operated")  and  proposed 
regulatory  wording  of  this  provision, 
individuals  would  be  held  to  a  simple 
negligence  standard  of  conduct.  The 
responsible  members  of  that  crew  would 
be  culpable  if  either  (1)  Due  to  their 
failure  to  exercise  reasonable  care,  they 
failed  to  determine  that  the  safety 
device  was  not  functioning,  or  (2)  having 
ascertained  that  the  device  was  not 
functioning,  still  elected  to  operate  the 
train.  Railroad  supervisors  who  permit 
or  direct  that  a  train  with  a  disabled 
device  be  operated  after  having  learned 


that  the  safety  device  is  not  funcfioning 
would  also  be  subject  to  sanction. 

As  a  matter  of  policy,  if  FRA 
encounters  situations  where  there  is 
clear  evidence  that  an  individual 
willfully  operated  a  train  after  some 
other  person  had  nullified  a  safety 
device,  FRA  will  consider  disqualifying 
that  individual  from  holding  a  safety- 
sensitive  function  on  the  railroad. 

FRA  proposes  in  S  218.107  to  address 
the  third  situation  identified  by  the 
statute:  instances  in  which  a  railroad 
operates  a  train  with  a  disabled  or 
tampered  with  unit.  This  provision 
makes  the  railroad  strictly  liable  for  the 
conduct  of  its  employees  when  they 
operate  a  train  with  a  disabled  device. 
Under  the  strict  liability  standard  of 
conduct.  FRA  will  not  be  obligated  to 
prove  any  level  of  knowledge  or  intent 
on  the  part  of  the  railroad.  Once  FRA 
can  prove  that  a  train  with  a  disabled 
device  operated  on  that  raihoad,  FRA 
has  a  legal  basis  for  imposing  a  civil 
penalty  for  that  conduct. 

Finally.  FRA  is  proposing  to  add 
several  new  definitions  to  existing 
S  218.5.  Unlike  most  definitions,  which 
are  intended  to  provide  a  clear  and 
uniform  frame  of  reference  for  those 
whose  have  to  use  this  rule,  FRA  is 
proposing  to  employ  these  new 
definitions  to  meld  this  proposal  with 
FRA's  existing  regulatory  provisions 
concerning  safety  devices  mounted  on 
locomotives  and  to  ameliorate  some  of 
the  regulatory  anomalies  inherent  in  the 
statute. 

The  devices  that  are  of  concern  in  this 
proceeding  are  currently  addressed 
either  by  FRA's  locomotive  regulations 
(49  CFR  Part  229)  or  by  its  signal  rules 
(49  CFR  Part  238).  On-board  devices  that 
are  not  integrated  with  a  railroad's 
signal  system  are  covered  by  FRA's 
locomotive  rules.  Although  FRA  does 
not  require  any  railroads  to  equip  their 
locomotives  with  "deadman  controls," 
"alerters,"  or  "event  recorders,"  when  a 
locomotive  is  so  equipped.  FRA  makes  it 
unlawful  for  the  railroad  to  use  the  unit 
unless  such  appurtenances  are  in  proper 
condition  (§  229.7).  In  the  signal  systems 
arena,  FRA  does  require  that  railroads 
install  signal  systems  in  some  instances, 
thus  indirectly  requiring  the  installation 
of  locomotive-mounted  signal  devices 
(see  §  236.0).  In  other  instances, 
railroads  have  elected  to  install  such 
systems  on  their  own  initiative.  In  either 
case,  once  a  railroad  installs  a  signal 
system  that  employs  cab  signals, 
automatic  train  stop,  automatic  train 
control,  or  a  combination  of  rtiose 
systems,  the  railroad  is  obbgated  to 
have  the  controlling  locomotive  of  trains 
traversing  equipped  territory  outfitted 
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with  a  functioning  device  responsive  to 
the  system  installed  on  the  wayside. 
Both  sets  of  rules  require  that  the 
relevant  devices  installed  on  a 
locomotive  be  inspected  to  determine 
their  condition  (see  SS  229.21  and 
236.586). 

Because  of  differences  in  the  nature  of 
the  equipment  and  the  operational 
safety  implications  for  diverse  types  of 
noncomplying  conditions.  FRA  accords 
different  regulatory  treatment  to 
locomotives  under  each  rule.  The  minor 
differences  in  the  manner  in  which  FRA 
calculates  the  roughly  24-hour  intervals 
at  which  locomotives  must  be  inspected 
and  the  permissible  courses  of  action 
when  a  railroad  encounters  defective 
conditions  are  relevant  in  the  context  of 
this  proposal. 

There  are  two  special  situations 
which  also  need  to  be  addressed.  The 
first  involves  instances  in  which  a 
railroad  could  legitimately  assert  that 
the  functioning  of  a  device  has  become  a 
distraction  and  hence  a  detriment  to 
safety.  FRA  has  encoimtered  this 
argument  in  situations  where  alerter  or 
deadman  controls  have  been  nullified 
while  the  locomotive  was  used 
exclusively  to  perform  yard  switching 
service.  FRA  also  beUeves  that  there  is  a 
need  to  address  what  will  be  a  fairly 
common  problem  for  individuals  who 
are  conscientiously  trying  to  comply 
with  the  requirements  of  proposed 
§  2iai05.  That  section  implicitly 
requires  that  train  crew  members 
determine  that  their  safety  devices  are 
functioning.  FRA  is  alert  to  the  fact  that 
certain  operational  realities  will  result 
either  in  the  physical  separation  of  some 
train  crew  members  from  the  locomotive 
on  which  the  devices  are  mounted  or  in 
crew  members  mounting  equipment  at  a 
crew  change  location  while  the 
equipment  is  constantly  moving  at  a 
slow  speed.  In  such  settings,  there 
simply  may  not  be  a  practical 
alternative  method  for  affording  people 
an  appropriate  opportimity  to  determine 
the  condition  of  the  locomotive's  safety 
devices. 

FRA  proposes  to  address  all  of  these 
concerns  by  defining  the  phrase 
"operate  a  train"  in  terms  of  conducting 
train  airbrake  tests.  Under  this 
approach,  responsibility  for  compliance 
with  both  §  218.105  and  S  218.107  would 
occur  only  if  FRA  rules  would  have 
imposed  a  duty  on  the  crew  and  the 
railroad  to  perform  either  an  initial 
terminal  airbrake  test  or  an  intermediate 
terminal  air  brake  test.  In  both 
situations,  there  would  be  ample 
opportunity  to  determine  that  the 
devices  were  indeed  fimctioning  and 
would  permit  devices  to  be  nullified  for 


true  switching  operations.  It  would  also 
appropriately  meld  the  enroute  defect 
provisions  of  FRA's  locomotive  and 
signal  rules,  while  retaining  their  valid 
distinctions  for  daily  inspection 
intervals.  FRA  proposes  to  place  this 
defiiution  in  a  new  paragraph  (o)  in 
§  218.5. 

FRA  also  proposes  to  define  both 
types  of  locomotive-mounted  devices 
this  rule  would  apply  to  and  to  specify 
the  kinds  of  conduct  that  would 
constitute  tampering  under  this  rule.  In 
both  cases.  FRA  is  proposing  fairly 
expansive  definitions.  In  this  way,  FRA 
intends  to  capture  under  this  rule 
devices  cturently  in  service  as  well  as 
those  that  may  appear  in  the  near  future 
(particidarly  those  associated  with 
advanced  train  control  systems  now  in 
the  research  and  development  stages] 
and  to  cover  all  means  by  which  one 
could  defeat  such  systems.  FRA 
proposes  to  place  these  in  paragraphs 
(p)  and  (n),  respectively,  of  S  218.5. 

Public  Participation 

FRA  proposes  to  amend  Part  218  as 
set  forth  below.  FRA  solicits  comments 
on  all  aspects  of  the  proposed  rule, 
whether  through  written  comments  or 
through  participation  in  the  public 
hearing.  FRA  may  make  changes  in  the 
final  rule  based  on  comments  received 
in  response  to  this  proposal.  All 
potential  commenters  are  reminded  that 
the  statute  mandates  issuance  of  rules 
on  this  subject  within  90  days  of 
enactment  of  the  legislation.  Since  FRA 
must  issue  such  a  rule  no  later  than 
September  21, 1988.  only  a  minimum 
period  for  public  comment  is  being 
provided  in  this  proceeding. 

The  final  rule  in  this  proceeding  will 
include  a  revised  penalty  schedule  for 
Part  218  reflecting  the  higher  maximum 
penalties  now  available  and  adding 
entries  for  the  new  sections  proposed 
herein.  See  the  recent  revisions  to  the 
penalty  provisions  and  penalty  schedule 
of  Part  218  required  by  the  RSIA 
published  in  the  Federal  Register  on  July 
28. 1988  (53  FR  28594).  Because  FRA's 
penalty  schedules  are  statements  of 
policy,  notice  and  comment  are  not 
required  to  revisions  of  those  schedules 
(see  5  U.S.C.  553(b)(3)(A)).  Nevertheless, 
interested  parties  are  welcome  to  submit 
their  views  on  what  penalties  may  be 
appropriate. 

Regulatory  Impact 

E.0. 12291  and  DOT  Regulatory  Policies 

This  proposed  rule  has  been 
evaluated  in  accordance  virith  existing 
policies  and  procedures.  The  proposal  is 
considered  to  be  non-major  under 
Executive  Order  12291  but  a  significant 


proposal  under  the  Department's 
policies  and  procedures  (44  FR  11034, 
February  26, 1979). 

The  proposed  rule  would  not  have  any 
direct  or  indirect  economic  impact 
because  it  does  not  impose  any 
additional  regulatory  burden  on  either 
railroads  or  individuals.  To  the  degree 
that  potential  imposition  of  a  civil 
penalty  serves  as  a  deterrent  to 
individuals  who  might  contemplate 
disabling  one  of  these  devices,  the 
proposed  rule  might  serve  to  reduce 
expenses  by  avoidance  of  exposure  to 
accidents  that  can  be  prevented  or 
minimized  by  a  functioning  device.  FRA 
welcomes  any  comments  on  this  issue. 

Regulatory  Flexibility  Act 

These  proposed  regulations  will  not 
have  any  economic  impact  on  small 
entities.  FRA  therefore  certifies  that  this 
proposal  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

The  regidations  proposed  in  this 
notice  do  not  contain  directly  or 
indirectiy  any  information  collection 
requirements. 

Comment  Period 

Section  21  of  die  Rail  Safety 
Improvement  Act  of  1988  (Pub.  L.  100- 
342)  requires  that  these  r^ulations  be 
issued  by  September  21, 1988. 
Accordingly,  the  period  provided  for 
public  comment  on  this  notice  must 
close  before  that  date.  Normally,  a 
minimum  of  30  days  is  provided  for 
public  comments  on  rulemaking 
proposals.  In  this  case,  as  a  result  of  the 
complexity  of  developing  a  notice  of 
proposed  rulemaking,  this  proposed  rule 
is  not  being  published  more  than  30  days 
prior  to  the  statutory  limit.  However,  the 
proposal  was  placed  on  public  display 
at  the  Federal  Register  as  early  as 
possible,  and  a  substantial  comment 
period  has  been  provided.  In 
consideration  of  the  statutory  30-day 
limit  of  September  21,  FRA  fmds  that 
good  cause  exists  to  publish  this  notice 
with  a  comment  period  of  less  than  30 
days. 

Environmental  Impact 

These  proposed  rules  will  not  have 
any  identifiable  environmental  impact. 

Federalism  Implications 

These  proposed  rules  will  not  have  a 
substantial  effect  on  the  states,  on  the 
relationship  between  the  states  and  the 
national  government,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
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of  government.  Thus,  in  accordance  with 
Executive  Order  12612,  preparation  of  a 
Federalism  Assessment  is  not 
warranted. 

List  of  Subjects  in  49  CFR  Part  218 

Railroad  safety.  Railroad  operating 
practices. 

The  Proposed  Rule 

Therefore,  in  consideration  of  the 
foregoing,  FRA  proposes  to  amend  Part 
218,  Title  49.  Code  of  Federal 
Regulations  as  follows: 

PART  218— [AMENDED] 

1.  The  authority  citation  for  Part  218 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  431  and  438,  as 
amended;  Pub.  L.  100-342;  and  49  CFR 
1.49{m). 

.   2.  By  amending  the  table  of  contents 
to  add  Subpart  D  as  follows: 

Sut>part  D— Prohll>itlon  Against  Tampering 
WItti  Safety  Devices 

216.101  Purpose  and  scope. 

218.103  Tampering  prohibited. 

216.105  Responsibilities  of  individuals. 

216.107  Responsibilities  of  railroads. 

3.  Amend  §  218.5  by  adding  new 
paragraphs  (n),  (o).  and  (p)  to  read  as 
follows: 

§218.5    Definitions. 

*         •         *         *         « 

(n)  "Disable"  means  to  render  a 
device  incapable  of  proper  and  effective 
action  or  to  materially  impair  the 
functioning  of  the  device. 

(o)  "Operate  a  train"  means  to  move  a 
locomotive  or  group  of  locomotives 
coupled  to  one  or  more  cars  after  the 
occurrence  of  any  event  identified  in 
Part  232  of  this  Chapter  that  requires  the 
performance  of  a  train  air  brake  test  in 
order  to  comply  with  that  Part. 

(p)  "Safety  device"  means  any 
locomotive-mounted  equipment  that  is 
used  either  to  assure  that  the  locomotive 
operator  is  alert,  not  physically 
incapacitated,  aware  of  and  complying 
with  the  operational  directives  of  a 
signal  system  or  other  operational 
control  system  or  to  record  data 
concerning  the  operation  of  that 
locomotive  or  the  train  it  is  powering. 

4.  Add  Subpart  D,  consisting  of 
§§  218.101  through  218.107. 

Subpart  D— Prohibition  Against 
Tampering  With  Safety  Devices 

§  218.101    Purpose  and  scope. 

(a)  The  purpose  of  this  subpart  is  to 
prevent  accidents  and  casualties  that 
can  result  from  the  operation  of  trains 
that  are  equipped  with  safety  devices 
intended  to  improve  the  safety  of  their 


movement  that  have  been  nullified 
through  unauthorized  human 
intervention. 

(b]  This  subpart  establishes  the 
standards  of  conduct  for  railroads  and 
individuals  when  locomotives  are 
equipped  with  such  devices. 

§  218.103    Tampering  prohibited. 

Any  individual  who  willfully  disables 
or  materially  impairs  the  functioning  of 
a  safety  device  is  subject  to  a  civil 
penalty  of  up  to  $20,000,  as  provided  for 
in  Appendix  A  of  this  part,  and  is 
subject  to  disqualification  from 
performing  safety-sensitive  functions  on 
a  railroad  if  found  unfit  for  such  duties. 

§  218.105    Responsibilities  of  Individuals. 
When  the  controlling  locomotive  of  a 
train  is  equipped  with  a  disabled  or 
materially  impaired  safety  device,  any 
individual  who  knowingly  operates  that 
train  or  permits  it  to  be  operated  is 
subject  to  a  civil  penalty  as  provided  for 
in  Appendix  A  of  this  part  and  is  subject 
to  disqualification  from  performing 
safety-sensitive  functions  on  a  railroad 
if  found  to  be  unfit  for  duties. 

§  218.107    Responsibilities  of  railroads. 

When  the  controlling  locomotive  of  a 
train  is  equipped  with  a  disabled  safety 
device,  any  railroad  that  operates  that 
train  is  subject  to  a  civil  penalty  as 
provided  for  in  Appendix  A  of  this  part. 

Issued  in  Washington,  OC  on  August  26, 
1968. 

|ohn  H.  Riley, 

Federal  Railroad  Administrator 
(FR  Doc.  88-19760  Filed  8-29-88;  10:24  am] 
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49  CFR  Part  236 

(FRA  Dodcet  No.  Si-5,  Notice  No.  1] 

Automatic  Train  Control;  Departure 
Testing 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  response  to  section  9  of  the 
Rail  Safety  Improvement  Act  of  1988, 
FRA  proposes  to  amend  its  railroad 
signal  regulations  (49  CFR  Part  236)  to 
require  that  whoever  performs  any  test 
required  by  FRA  rules  of  an  automatic 
train  stop,  train  control,  or  cab  signal 
apparatus  prior  to  entering  territory 
where  such  apparatus  will  be  used  shall 
certify  in  writing  that  such  test  was 
properly  performed.  The  certification 
will  be  kept  and  maintained  in  the  same 
manner  and  place  as  the  daily 
inspection  report  for  that  locomotive. 


FRA  is  issuing  this  NPRM  to  address  the 
need  to  assure  that  train  control  devices 
are  operating  before  a  train  departs.  The 
intended  effect  would  be  to  improve  the 
safety  of  rail  operations. 

DATES:  (1)  A  public  hearing  regarding 
this  proposed  rule  will  begin  at  10:00 
a.m.  on  September  9, 1988.  Any  persons 
who  desire  to  make  a  statement  at  the 
hearing  should  submit  their  prepared 
statements  to  the  Docket  Clerk  at  least 
five  days  before  the  hearing  date. 

(2)  Written  comments  must  be 
received  no  later  than  September  14, 
1988.  Comments  received  after  that  date 
will  be  considered  to  the  extent  possible 
without  incurring  additional  delay  or 
expense. 

(3)  FRA  proposes  to  issue  a  final  rule 
in  this  proceeding  no  later  than 
September  21, 1988. 

ADDRESSES:  (1)  Hearing  location — Room 
4234,  Nassif  Building,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 

(2)  Written  comments  should  be 
submitted  to  the  Docket  Clerk,  Office  of 
Chief  Counsel,  FRA,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
S.H.  Stotts,  Jr..  Chief,  Standards 
Division,  Office  of  Safety,  FRA,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590  (telephone  202-366-0495),  or  Mark 
Tessler,  Office  of  Chief  Counsel,  FRA, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590  (telephone  202-366-0628). 
SUPPLEMENTARY  INFORMATION:  On  June 
22, 1988,  the  President  signed  into  law 
the  Rail  Safety  Improvement  Act  of  1988 
(RSIA)  (Pub.  L.  100-342).  Section  9  of  the 
RSIA  amends  section  202  of  the  Federal 
Railroad  Safety  Act  of  1970  by  adding 
new  subsections  (j),  (k),  and  (1)  dealing 
with  automatic  train  control  and  related 
systems. 

New  subsection  202(j)  provides  for  the 
issuance  of  rules  as  may  be  necessary  to 
require  that  "(1)  whoever  performs  any 
test  required  by  the  Secretary  of  an 
automatic  train  stop,  train  control,  or 
cab  signal  apparatus  prior  to  entering 
territory  where  such  apparatus  will  be 
used,  shall  certify  in  writing  that  such 
test  was  property  performed;  and  (2) 
that  such  certification  shall  be  kept  and 
maintained  in  the  same  manner  and 
place  as  the  daily  inspection  report  for 
that  locomotive." 

Present  FRA  regulations  governing 
testing  of  ATC  and  related  safety 
systems  are  found  at  49  CFR  236.587. 
Subsection  (a)  establishes  the  types  of 
tests  that  are  permissible,  (b) 
establishes  when  the  test  are  required 
(on  departure  from  an  initial  terminal  or 
upon  entering  equipped  territory)  and  (c) 
states  how  often  the  tests  are  required 
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(maximum  of  once  every  24  hours). 
Subsection  (d)  currently  states:  "If  a 
departure  test  is  made  by  an  employee, 
other  than  the  engineer,  the  engineer 
shall  be  informed  of  the  results  of  the 
test  and  the  a  record  kept  thereof." 

FRA  proposes  to  amend  §  236.587  by 
revising  subsection  (d)  to  require  that 
everyone,  including  engineers, 
performing  the  test  certify  in  writing  that 
that  test  was  properly  performed.  The 
certification  and  the  results  of  the  test 
will  be  posted  in  the  cab  of  the 
locomotive  in  the  same  manner  as  is 
presently  done  for  daily  locomotive 
inspections  under  49  CFR  Part  229. 

Under  current  practice,  the  departure 
test  results  are  retained  if  the  test  is 
performed  by  someone  other  than  the 
engineer.  The  individual  performing  the 
test  would  normally  carry  a  copy  of  the 
test  results  off  the  locomotive  for  filing 
with  his  or  her  supervisory  ofHcial.  The 
proposed  rule  change  ensures  the 
consistency  of  this  procedure,  whether 
the  test  is  performed  by  an  engineer  or 
some  other  individual,  by  requiring  that 
the  certification  and  test  results  be  left 
at  the  test  location  for  filing  with  the 
appropriate  supervisory  official. 

Paragraph  "b"  requires  a  test  on 
departure  from  an  initial  terminal  unless 
ATC  or  related  safety  systems  will  be 
cut  out  between  the  initial  terminal  and 
equipped  territory.  If  the  apparatus  is 
cut  out  between  the  initial  terminal  and 
the  equipped  territory  the  test  must  be 
made  prior  to  entering  equipped 
territory.  In  that  case,  and  in  the 
situation  where  a  locomotive's  initial 
terminal  does  not  have  a  railroad  office, 
the  engineer  will  be  permitted  to 
transmit  the  test  information  to  the 
dispatcher,  who  will  keep  a  written 
record  of  the  test  results  and  the  name 
of  the  employee  performing  the  test. 
Thus,  in  all  situations,  a  copy  of  the  test 
results  and  certification  would  be  in 
both  the  locomotive  cab  and  a  railroad 
office,  thereby  ensuring  the  integrity  of 
the  records. 

FRA  is  also  proposing  a  technical 
change  to  S  236.110.  This  section  governs 
the  manner  in  which  railroad  signal  test 
results  are  recorded  and  Hied  by  the 
railroad.  FRA  proposes  to  require  that 
§  236.110  apply  to  tests  made  in 
compliance  with  §  236.587.  This  will 
provide  consistent  treatment  of  all 
railroad  signal  test  results  required 
under  Part  236. 


Regulatory  Impact 

FRA  has  evaluated  the  proposed 
action  and  its  potential  impacts  in 
accordance  with  existing  regulatory 
policies.  It  is  certified  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.] 

FRA  has  further  concluded  that  the 
proposed  rule  will  have  no  significant 
impact  on  the  environment. 

The  proposed  rule  has  information 
collection  requirements.  FRA  is 
submitting  these  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980.  Any  comments  on  these  revised 
information  collection  requirements 
should  be  provided  to  Mr.  Gary 
Waxman,  Regulatory  Policy  Branch, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  726  Jackson 
Place  NW.,  Washington,  DC  20503. 
Copies  of  any  such  comments  should 
also  be  submitted  to  the  docket  of  this 
rulemaking  at  the  address  provided 
above. 

The  proposed  rule  would  not  have 
substantial  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Thus,  in  accordance  with 
Executive  Order  12612,  preparation  of  a 
Federalism  Assessment  is  not 
warranted. 

Request  for  Public  Comment 

FRA  proposes  to  amend  49  CFR  Part 
236  as  set  forth  below.  FRA  solicits 
comments  on  the  proposed  rule  change, 
whether  through  written  submissions,  or 
participation  in  the  public  hearing,  or 
both.  FRA  may  make  changes  in  the 
final  rule  based  on  information 
comments  received  in  response  to  this 
notice.  Section  9  of  the  RSIA  requires 
that  these  regulations  be  issued  by 
September  21, 1988.  Accordingly,  the 
period  provided  for  public  comment  on 
this  notice  must  close  before  that  date. 
Normally,  a  minimum  of  30  days  is 
provided  for  public  comments  on 
rulemaking  proposals.  In  this  case,  as  a 
result  of  the  complexity  of  developing  a 
notice  of  proposed  rulemaking,  this 
proposed  rule  is  not  being  published 
more  than  30  days  prior  to  the  statutory 
limit.  However,  the  proposal  was  placed 


on  public  display  at  the  Federal  Register 
as  early  as  possible,  and  a  substantial 
comment  period  has  been  provided.  In 
consideration  of  the  statutory  30-day 
limit  of  September  21,  FRA  finds  that 
goods  cause  exists  to  publish  this  notice 
with  a  comment  period  of  less  than  30 
days. 

List  of  Subjects  in  49  CFR  Part  236 

Railroad  safety.  Signal  systems. 
The  Proposed  Rule 

Therefore,  in  consideration  of  the 
foregoing,  FRA  proposes  to  amend  49 
CFR  Pari  236  as  follows: 

PART  236— {AMENDED] 

1.  The  authority  citation  for  Part  236 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  26,  as  amended: 
49  App.  U.S.C  1655(e),  as  amended:  45  U.S.C. 
431,  437,  and  438,  as  amended;  Pub.  L  100- 
342;  and  49  CFR  1.49  (f].  (g).  and  (m). 

2.  By  revising  the  first  sentence  of 
§  236.110  to  read  as  follows: 

§236.110    Results  Of  tests. 

Results  of  tests  made  in  compliance 
with  §  §  236.102  to  236.109,  inclusive; 
236.376  to  236.387,  inclusive;  236.576; 
236.577;  and  236.586  to  236.589,  inclusive, 
shall  be  recorded  on  preprinted  or 
computerized  forms  provided  by  the 
railroad.  *  *  * 

3.  By  revising  §  236.587(d]  to  read  as 
follows; 

§  236.587    Departure  test 

***** 

(d](l)  Whoever  performs  the  test  shall 
certify  in  writing  that  such  test  was 
properly  performed.  The  certification 
and  the  test  results  shall  be  posted  in 
the  cab  of  the  locomotive  and  a  copy  of 
the  certification  and  test  results  left  at 
the  test  location  for  filing  in  the  office  of 
the  supervisory  official  having 
jurisdiction. 

(2)  If  it  is  impractical  to  leave  a  copy 
of  the  certification  and  test  results  at  the 
location  of  the  test,  the  test  results  shall 
be  transmitted  to  the  dispatcher  who 
shall  keep  a  written  record  of  the  test 
results  and  the  name  of  the  person 
performing  the  test 

Issued  in  Washington,  DC  on  August  28, 
1988. 

John  H.  Riley, 
Administrator. 
[FR  Doc.  68-19761  Filed  8-29-88;  10:24  am] 
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Department  of  tlie  Interior 

FWi  and  WMKfe  Servlve 

50CFRPart20 

Migratory  Bird  Hunting;  Early  Seasons, 
Bag  Umlta  and  Poeeesslon  of  Certain 
Migratory  Qame  BIrdo  In  tlie 
Contiguous  United  States,  Alaska, 
Hawaii.  Puerto  Rico  and  the  Virgin 


aqcncy:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 


;  This  rule  prescribes  the 
hunting  seasons,  hours,  areas,  and  daily 
bag  and  possession  limits  of  mourning 
doves,  white-winged  and  white-tipped 
doves,  band-tailed  pigeons,  rails, 
woodcock,  common  snipe,  common 
moorhens  and  purple  gallinules:  sea 
ducks  in  certain  defined  areas  of  the 
Atlantic  Flyway;  wood  ducks  in 
September  in  Florida,  Kentucky  and 
Tennessee;  Canada  geese  in  September 
in  parts  of  Illinois,  Michigan  and 
Minnesota;  sandhill  cranes  in  the 
Central  and  Pacific  Flyways;  a  special 
Canada  goose  season  in  Southwestern 
Wyoming:  migratory  game  birds  in 
Alaska,  Puerto  Rico  and  the  Virgin 
Islands;  and  extended  falconry  seasons 
during  1968-80.  The  taking  of  these 
migratory  birds  is  prohibited  unless 
himting  seasons  are  specifically 
provided.  The  rules  will  permit  the 
hunting  of  these  species  within  specified 
periods  of  time  beginning  as  early  as 
September  1,  as  has  been  the  case  in 
past  years. 
DATK  Effective  on  August  31, 1988. 


ITWN  contact: 
Rollin  D.  Sparrowe,  Chief.  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of 
Interior,  Room  536,  Matomic  Building. 
rrn  H  Street  NW.,  Washington,  DC 
telephone  20Z-ZSi-92a7. 

Migratory  Bird  Treaty  Act  of  July  3, 
191&  (40 Stat 755;  16 U.S.C 703 et  seq). 
as  amended,  authorizes  and  directs  the 
Secretary  of  the  Interior,  having  due 
regard  for  the  zones  of  temperature  and 
for  the  distribution,  abundance, 
economic  value,  breeding  habits,  and 
times  and  lines  of  flight  of  migratory 
game  birds  to  determine  when,  to  what 
extent,  and  by  what  means  such  birds  or 
any  part  nest,  or  egg  thereof  may  be 
taken,  hunted,  captured,  killed, 
possessed,  sold,  purchased,  shipped, 
carried,  exported  or  transported. 

On  March  9. 1988,  the  U.S.  Fish  and 
Wildlife  Service  (hereinafter  the 
Service)  published  for  public  comment 


in  the  Federal  RegUter  (53  FR  7702)  a 
proposal  to  amend  50  CFR  Part  20.  with 
comment  periods  ending  June  22. 1968, 
for  Alaska,  Hawaii,  Puerto  Rico,  and  the 
Virgin  Islands:  July  18, 1988,  for  other 
early-season  proposals;  and  August  25. 
1968,  for  the  late-season  proposals.  The 
March  9  document  dealt  with  the 
establishment  of  hunting  seasons,  hours, 
areas  and  limits  for  migratory  game 
birds  under  §  20.101  through  20.107, 
20.100  and  20.110  of  Subpart  K.  On  June 
7, 1988,  the  Service  published  in  the 
Federal  Res^ter  (53  FR  20674)  a  second 
document  consisting  of  a  supplemental 
proposed  rulemaking  dealing  with  both 
the  early-  and  late-season  frameworks. 
On  ]uly  11, 1988,  the  Service  published 
for  public  comment  in  the  Fadacal 
Register  (53  FR  28198)  a  third  document 
consisting  of  a  proposed  rulemaking 
dealing  specifically  with  frameworks  for 
early-season  migratory  bird  himting 
regulations.  The  doctunent  also 
reopened  and  extended  the  comment 
period  for  the  proposed  frameworks  for 
Alaska.  Puerto  Rico  and  Virgin  Islands 
fit)m  June  22. 1988,  to  July  20. 1966.  All 
three  documents,  March  9.  ]une  7.  and 
July  11.  indicated  that  special 
consideration  was  being  given  to 
possible  restrictive  regidations  for  all 
aspects  of  the  1988-89  hunting  season 
dependent  upon  the  continuing  poor 
status  of  ducks.  On  August  9. 1988.  the 
Service  published  a  fourth  document  (53 
FR  29807)  containing  final  framewoiks 
for  eariy  migratory  bird  hunting  seasons 
from  which  wildlife  conservation  agency 
officials  from  the  State.  Puerto  Rico  and 
the  Virgin  Islands  selected  eariy-season 
hunting  dates,  hours,  areas  and  limits 
for  1968-66.  The  fifth  document  in  the 
series  deals  specifically  with  proposed 
frameworks  for  the  1988-68  late-season 
migratory  bird  hunting  regulations.  The 
final  rule  described  here  is  the  sixth  in  a 
series  of  proposed,  supplemental  and 
final  rulemaking  docimients  for 
migratory  game  bird  hunting  regulations 
and  deals  specifically  with  amending 
Subpart  K  of  50  CFR  Part  20  to  set 
hunting  seasons,  houn,  areas  and  limits 
for  mourning  doves,  white-winged  and 
white-tipped  doves,  band-tailed  pigeons. 
rails,  woodcock,  snipe,  and  common 
moorhens  and  purple  gallinules:  sea 
ducks  in  certain  defined  areas  of  the 
Atlantic  Flyway:  wood  ducks  in 
September  in  Florida.  Kentucky  and 
Tennessee:  Canada  geese  in  September 
in  parts  of  Illinois,  Michigan  and 
Minnesota:  sandhill  cranes  in  the 
Central  and  Pacific  Flyway:  a  special 
Canada  guose  season  in  southwestern 
Wyoming,  migratory  game  birds  in 
Alaska.  Puerto  Rico  and  the  Virgin 
Islands:  and  extended  falconry  seasons. 


Nontoxic  Short  Regulations 

In  the  June  28, 1988  Federal  Register 
(53  FR  24284),  the  Service  published  a 
final  rule  describing  zones  in  which  use 
of  lead  shot  would  be  prohibited  for 
hunting  waterfowl,  coots  and  certain 
other  species  in  the  1988-89  hunting 
season.  Waterfowl  hunters  are  advised 
to  become  familiar  with  State  and  local 
regulations  regarding  the  use  of  nontoxic 
shot  for  waterfowl  hunting. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document.  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regidations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14)".  filed  with  CEQ  on  June  9. 1988. 
Notices  of  Availability  were  published 
in  the  Federal  Register  on  June  16, 1988 
(53  FR  22582).  and  June  17. 1988  (53  FR 
22727).  and  the  Service's  Record  of 
Decision  was  published  on  August  18, 
1968  (53  FR  31341). 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act  provides  that.  "The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act" 
[and  shall]  "insure  that  any  action 
authorized  funded  or  carried  out  *  *  * 
is  not  likely  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  or  result  in  the 
destruction  or  modification  of  [critical] 
habitat  *  *  V" 

Subsequently,  the  Service  initiated 
Section  7  consultation  under  the 
Endangered  Species  Act  for  the 
proposed  hunting  season  frameworks. 

On  June  17. 1988.  the  Division  of 
Endangered  Species  and  Habitat 
Conservation  gave  a  biological  opinion 
that  the  proposed  actions  were  not 
likely  to  jeopardize  the  continued 
existence  of  listed  species  or  result  in 
the  destruction  or  adverse  modification 
of  their  critical  habitats. 

As  in  the  past,  hunting  regulations  this 
year  are  designed,  among  other  things, 
to  remove  or  alleviate  chances  of 
conflict  between  seasons  for  migratory 
game  birds  and  the  protection  and 
conservation  of  endangered  and 
threatened  species. 

The  Service's  biological  opinion 
resulting  from  its  consultation  under 
section  7  is  considered  a  public 
document  and  is  available  for  inspection 
in  the  Office  of  Endangered  Species  and 
the  Office  of  Migratory  Bird 
Management.  U.S.  Fish  and  Wildlife 
Service.  Department  of  the  Interior, 
Washington.  DC  20240. 
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Regulatory  Flexibility  Act,  Executive 
Order  12291  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  March  9, 
1988.  (53  FR  7702).  the  Service  reported 
measures  it  had  undertaken  to  comply 
with  requirements  of  the  Regulatory 
Flexibility  Act  and  the  Executive  Order. 
These  included  preparing  a 
Determination  of  Ejects  and  an  updated 
Final  Regulatory  Impact  Analysis,  and 
publication  of  a  summary  of  the  latter. 
These  regulations  have  been  determined 
to  be  major  imder  Executive  Order  12291 
and  they  have  a  significant  economic 
impact  on  substantial  numbers  of  small 
entities  under  the  Regulatory  Flexibility 
Act.  This  determination  is  detailed  in 
the  aforementioned  documents  which 
are  available  upon  request  from  the 
OfHce  of  Migratory  Biid  Management 
U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior.  Washington, 
DC  20240.  These  regulations  contain  no 
information  collections  subject  to  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980. 

Memorandum  of  I^w 

The  Service  published  its 
Memorandum  of  Law,  required  by 
section  4  of  Executive  Order  12291,  in 
the  Federal  Register  dated  August  9. 
1988.  (53  FR  29897). 

Authorsliip 

The  primary  author  of  this  rule  is 
Morton  M.  Smith,  Office  of  Migratory 
Bird  Management,  working  under  the 
direction  of  Rollin  D.  Sparrowe.  Chief. 

Regulations  Promulgation 

After  analysis  of  migratory  game  bird 
survey  data  obtained  through 
investigations  conducted  by  the  Service. 
State  conservation  agencies,  and  other 
sources,  and  consideration  of  all 
comments  received  on  the  early 
proposals  (53  FR  7702.  March  9, 1988;  53 
FR  20874.  lune  7. 1988;  and  53  FR  26198, 
July  11. 1988).  the  Service  published  in 
the  Federal  Register  on  August  9, 1988. 
(53  FR  29697)  final  early-season 
frameworks  for  the  United  States, 
including  Alaska  and  Hawaii,  and 
Puerto  Rico  and  the  Virgin  Islands. 
Copies  of  the  final  frameworics  were 
sent  to  the  officials  of  the  State 
conservation  agencies  and  to 
conservation  agency  officials  in  Puerto 
Rico  and  the  Virgin  Islands  who  were 
invited  to  submit  recommendations  for 
hunting  seasons  which  complied  with 
the  season  times  and  lengths,  hours, 
areas  ana  limits  specified  in  the 
frameworics. 

The  taking  of  the  designated  species 
of  migratory  birds  is  prohibited  unless 


open  hunting  seasons  are  specifically 
provided.  The  following  amendments 
will  permit  taking  of  the  designated 
species  within  specified  time  periods 
beginning  as  early  as  September  1,  as 
has  been  the  case  in  past  years. 

The  rulemaking  process  for  migratory 
game  bird  himting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  the  Service  intends  that  the 
public  be  given  the  greatest  possible 
opportunity  to  comment  on  tlie 
regulations.  Thus,  when  proposed 
rulemakings  were  published  on  March  9, 
June  7,  and  July  11, 1988,  the  Service 
established  what  it  believed  were  the 
longest  periods  possible  for  public 
comment.  In  doing  this  the  Service 
recognized  that  when  the  comment 
period  closed,  time  would  be  of  the 
essence.  That  is,  if  there  were  a  delay  in 
the  effective  date  of  these  regulations 
after  this  final  rulemaking,  the  States 
would  have  insufficient  time  to  select 
their  season  dates,  shooting  hours, 
hunting  areas  and  limits;  to 
communicate  those  selections  to  the 
Service;  and  to  establish  and  publicize 
the  necessary  regulations  and 
procedures  to  implement  their  decisions. 
The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  (Administrative 
Procedure  Act),  and  these  regulations 
will,  therefore,  take  effect  immediately 
upon  publication. 

Accordingly,  with  each  State 
conservation  agency  have  had  an 
opportunity  to  participate  in  selecting 
the  hunting  seasons  desired  for  its  State 
on  those  species  of  migratory  birds  for 
which  open  seasons  are  now  to  be 
prescribed,  and  consideration  having 
been  given  to  all  other  relevant  matters 
presented,  certain  sections  of  Title  50, 
Chapter  I.  Subchapter  B,  Part  20, 
Subpart  K,  are  amended  as  set  forth 
below. 

List  of  SubjecU  in  50  CFR  Part  20 

Exports,  Hunting  Imports, 
Transportation,  Wildlife. 

For  these  reasons  set  out  in  the 
preamble.  Title  50,  Chapter  I. 
Subchapter  B.  Part  20.  Subpart  K,  is 
amended  as  follows: 

PART  20-{  AMENDED] 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Migratory  Bird  Treaty  Act.  sec. 
3.  Pub.  L  65-186.  40  Stat  755  (16  U.S.C.  701- 
706h):  sec.  3(h).  Pub.  L  95-616.  92  Stat.  3112 
(16  U.S.C  712);  Alaaka  Came  Act  of  1925.  43 
Stat.  739.  at  amended.  54  Stat  1103-04. 

Note. — The  following  annual  hunting 
regulation*  provided  for  by  Si  20.101  through 
20.106  and  20.109  of  50  CFR  Pari  20  will  not 


appear  in  the  Code  of  Federal  Regulations 
because  of  their  seasonal  nature. 

2.  Section  20.101  is  revised  to  read  as 
follows: 

§  20.101    Seasons.  Bmlts  and  stKMting 
hours  for  Puerto  Rico  and  the  Virgin 
Islands. 

Subject  to  the  apphcable  provisions  of 
the  preceding  sections  of  this  part,  the 
open  seasons  (dates  inclusive),  the 
shooting  and  hawking  hours,  and  the 
daily  bag  and  possession  limits,  and 
areas  for  himting  the  species  designated 
in  this  section  are  prescribed  as  follows: 

(a)  Puerto  Rico. 


Doves 


Pigeon* 


Daily  tMg  limit 10  singly  or  in  the  5 

aggregate  o<  al 

permitted 

specie*. 
Possession  limit 10  singly  or  in  the  5 

aggregate  o(  all 

permitted 

species. 

Season  dates Sept  3  to  Nov.  7,  1988. 

Shooting  hours One-half  hour  t>elore  sunrise 

to  sunset  daily. 


Restrictions:  Only  the  following 
species  of  doves  and  pigeons  may  be 
hunted  during  the  open  season:  Zenaida 
dove — Tortola  cardosantera;  white- 
winged  dove — ^Tortola  aliblanca  o 
cubanita;  mourning  dove — Tortola 
rabilarga  o  rebiche;  and  scaly-naped 
pigeon — Paloma  turca  o  torcaz. 

Closed  Areas 

No  season  is  prescribed  for  doves  and 
pigeons  on  Mana  Island  in  order  to  give 
the  reduced  population  of  white- 
crowned  pigeon  [Columba 
leucocephala),  known  locally  as  Paloma 
cabeciblanca,  a  chance  to  recover. 

No  season  is  prescribed  for  doves  and 
pigeons  in  the  Municipality  of  Culebrala 
and  on  Desecheo  Island. 

No  season  is  prescribed  in  the  El 
Verde  Closure  Area  consisting  of  those 
areas  of  the  municipalities  of  Rio 
Grande  and  Loiza  delineated  as  follows: 
(1)  All  lands  between  Routes  956  on  the 
west  and  186  on  the  east,  from  Route  3 
on  the  north  to  the  juncture  of  Routes 
956  and  186  (Km  13.2)  in  the  south;  (2)  all 
lands  between  Routes  186  and  966  from 
the  juncture  of  186  and  966  on  the  north, 
to  the  Caribbean  National  Forest 
Boundary  on  the  south;  (3)  all  lands 
lying  west  of  Route  186  for  one  (1) 
kilometer  from  the  juncture  of  Routes 
186  and  956  south  to  Km  6  on  Route  186; 
(4)  all  lands  within  Km  14  and  Km  6  on 
the  west  and  the  Caribbean  National 
Forest  Boimdary  on  the  east;  and  (5)  all 
lands  within  the  Caribbean  National 
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Forest  Boundary  whether  private  or 
public. 

No  season  is  prescribed  for  doves  and 
pigeons  of  any  species  in  all  of  Cidra 
Municipality  and  in  portions  of  Aguas 
Buenas.  Caguas,  Cayey.  and  Comerio 
Municipalities  as  encompassed  within 
the  following  boundary:  beginning  on 
Highway  172  as  it  leaves  the 
Municipality  of  Cidra  on  the  west  edge, 
north  to  Highway  156,  east  on  Highway 
156  to  Highway  1,  south  on  Highway  1  to 
Highway  765.  south  on  Highway  765  to 
Highway  763,  south  on  Highway  763  to 
the  Rio  Guavata,  west  along  the  Rio 
Cuavata  to  Highway  1.  southwest  on 
Highway  1  to  Highway  14.  west  on 
Highway  14  to  Highway  729,  north  on 
Highway  729  to  Cidra  Municipality,  and 
westerly,  northerly,  and  easterly  along 
the  Cidra  Municipality  boundary  to  the 
point  of  beginning. 

Check  Commonwealth  regulation  for 
additional  restrictions. 

(b)  Puerto  Rico. 


Ducks 


Common 
moorhens     Common 

(Gaili-  Snipe 

nules) 


6 


Daity  t>agfimits...  3  6 

Possession 

limits 6  12  12 

Season  dates Nov.  5  to  Dec.  5,  1988  and  Feb.  4 

to  Feb.  27.  1989. 
Shooting  hours 

daily One-half  hour  before  sunrise  until 

sunset 


Restrictions:  No  season  is  prescribed 
for  waterfowl  in  the  Municipality  of 
Culebra  and  on  Desecheo  Island.  The 
season  is  closed  on  the  ruddy  duck 
[Oxyura  jamaicensis);  Bahama  pintail 
[Anas  bahamensis);  West  Indian 
whistling  (tree)  duck  [Dendrocygna 


arborea);  fulvous  whistling  (tree)  duck 
[Dendrocygna  bicolor);  masked  duck 
[Oxyura  dominica);  purple  gallinule 
[Porphyrula  martinica);  American  coot 
[Fulica  americana);  and  Caribbean  coot 
[Fulica  carbaea). 

Check  Commonwealth  regulations  for 
additional  restrictions. 

Note:  Local  names  for  game  birds:  Ruddy 
duck  [Oxyura  jamaicensis) —  Patro  rojo 
(protected);  purple  gallinule  [Porphyrula 
ynort/n/co)— Gallareta  azul  (protected);  and 
Puerto  Rican  plain  pigeon  [Columba  inomaia 
wetmorei) — Paloma  sabanera  (protected). 


(c)  Virgin  Islands. 


Zen-  Scaly- 
aide  naped 
Dove       Pigeon 


Ducks 


Daily  bag  limits 10  5  3 

Possession  limits 10  5  6 

Season  dates: 
Zerwida  dove  and 
scaly-naped 

pigeon September  1  through 

October  30.  1988. 

Ducks  only December  7.  1988. 

through  January  30.  1989. 

Shooting  hours One  halt-hour  before 

sunrise  until  sunset. 


Restrictions:  Seasons  are  closed  for 
ground  or  quail  doves  and  pigeons 
(except  scaly-naped  pigeon]  in  the 
Virgin  Islands.  The  season  is  closed  on 
the  ruddy  duck  [Oxyura  jamaicensis); 
White-cheeked  pintail  [Anas 
bahamensis);  West  Indian  whistling 
(tree)  duck  [Dendrocygna  arborea); 
fulvous  whistling  (tree)  duck 
[Dendrocygna  bicolor);  masked  duck 
[Oxyura  dominica),  and  purple  gallinule 
[Porphyrula  martinica). 


Note. — Local  names  for  game  birds: 
Zenaida  dove-mountain  dove;  Bridled  quail 
dove-Barbary  dove,  partridge  (protected); 
Ground  dove-stone  dove,  tobacco  dove,  rola. 
tortolita  (protected);  Scaly-naped  pigeon-red- 
necked pigeon,  scaled  pigeon. 

Check  Commonwealth  regulations  for 
additional  restrictions. 

3.  Section  20.102  is  revised  to  read  as 
follows: 

§  20. 1 02    Seasons,  Hmlts,  and  shooting 
hours  for  Alaska. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  the 
areas  open  to  hunting,  the  respective 
open  seasons  (dates  inclusive],  the 
shooting  and  hawking  hours,  and  the 
daily  bag  and  possession  limits  on  the 
species  designated  in  this  section  are 
prescribed  as  follows: 

Shooting  and  hawking  hours:  One-half 
hour  before  sunrise  to  sunset  daily. 

Check  state  regulations  for  additional 
restrictions,  including  area  descriptions. 


Ducks, 

Geese 

Open  seasons 

(inckjding 
Brant), 

Cranes,  and 

Snipe 

/4/-ea: 

State  Game  Mgmt.  Units:   11-13 

Sept.  1-Dec. 

and  17-26. 

16. 

State  Game  Mgmt.  Units:  5-7.  9, 

Sept.  1-Dec. 

14-16  &  10  (Unwnak  Island  only). 

16. 

State  Game  Mgmt.  Units:  1-4 

Sept.  1-Dec, 

16, 

State  Game  Mgmt.  Unit  10  (except 

Oct  8-Jan 

Unimak  Island). 

22. 

State  Game  Mgmt.  Unit  6 

Oct.  8-Oan 

22 

Daily  Bag  and  Possession  Limits 

Area 

Ducks  (1) 

Geese  (2) 

Emperor 
geese 

Bryant 

Common 
Snipe 

Sandhill 
Cranes 

Units  11-13  &  17-26 

8-24 

6-18 
5-15 
5-15 
5-15 

6-12 

6-12 
6-12 
6-12 
6-12 

Closed 

Closed 

Closed 

Closed 

Closed 

2-4 

2-4 
2-4 
2-4 
2-4 

8-16 

8-16 
8-16 
8-16 
8-16 

Units  11-13  & 

Units  5-7.  9,  14-16  &  10  (Unimak  Island  only) 

18-26.  3-6; 
Unit  17.2-4. 
2-4. 

Units  1-4 

2-4. 

Unit  10  (except  Unimak  Island) _ 

2-4. 

Units 

2-4. 

(1)  In  Units  1-26  (Statewide)  the 
season  on  canvasbacks  will  be  closed 
and  the  basic  daily  bag  and  possession 
limits  may  include  not  more  than  2  and  6 
pintails,  respectively.  In  addition  to  the 
basic  daily  bag  and  possession  limits,  a 
daily  bag  limit  of  15  and  a  possession 
limit  of  30  is  permitted  singly  or  in  the 


aggregate  of  the  following  species: 
scoter,  eider,  oldsquaw,  harlequin,  and 
common  and  red-breasted  mergansers. 

(2)  No  more  than  4  daily,  or  8  in 
possession  may  be  any  combination  of 
Canada  and/or  white-fronted  geese, 
provided  that:  in  Units  1-9  and  14-18,  no 
more  than  2  daily,  or  4  in  possession. 


may  be  white-fronted  geese.  In  Units  5 
and  6,  the  taking  of  Canada  geese  is 
only  permitted  from  September  21 
through  December  16.  In  Units  8,  9(E),  10 
(except  Unimak  Island)  and  18,  the 
taking  of  Canada  geese  is  prohibited.  In 
Unit  1(C),  the  taking  of  snow  geese  is 
prohibited.  In  Units  1-26  (Statewide)  the 
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taking  of  Aleutian  and  cackling  Canada 
geese  and  emperor  geese  is  prohibited. 

Special  Tundra  Swan  Season:  In  Unit 
22  there  will  be  an  experimental  timdra 
swan  season  from  September  1  through 
October  30, 1988,  with  a  limit  of  1  swan 
per  hunter  per  season.  This  season  is  by 
registration  permit  (300  only). 

4.  Section  20.103  is  revised  to  read  as 
follows: 

§  20.103    Seasons,  limits,  and  shooting 
hours  for  mourning  and  white-winged 
doves  and  wild  pigeons. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  the 
area  open  to  hunting,  the  respective 
open  seasons  (dated  inclusive),  the 
shooting  and  hawking  hours  and  the 
daily  bag  and  possession  limits  on  the 
species  designated  in  this  section  are 
prescribed  as  follows: 

(a)  Mourning  Doves — Eastern 
Management  Unit. 


In  Delaware,  Florida,  Georgia, 
Louisiana,  Maryland,  Penn- 
sylvania, Rhode  Island, 
South  Carolina,  Virginia 
and  West  Virginia: 

Daily  bag  limit 

Possession  limit 

In  Illinois,  Indiana,  Kentucky, 
Mississippi,  North  Carolina 
and  Tennessee: 

Daily  bag  limit 

Possession  limit 

In  Alabama: 
North  Zone: 

Daily  bag  limit 

Possession  limit 

South  Zone: 

Daily  bag  limit 

Possession  limit 

Shooting  and  hawking  hours: 
One-half  hour  before  sun- 
rise   to    sunset    except    as 
noted  otherwise: 
Alabama: 
North  Zone:  (1) 

12  Noon  to  sunset 

V4  hour  before  sunrise 
to  sunset. 

South  Zone:  (1) 
Vr  hour  before  sunrise 
to  sunset. 


12  noon  to  sunset. 


Connecticut 

Delaware     (12     noon     to 
sunset). 


Florida  (2): 

12  noon  to  sunset. 


Vz  hour  before  sunrise 
to  sunset. 


12 
24 


15 
30 


15 
15 

12 
12 


Sept.  10. 
Sept.  11-Oct. 

15  &  Dec. 

23-)an.  15. 

Sept.  24- 

Sept.  25  & 

Oct.  8- 

Nov.  25. 
Dec.  23-Ian. 

8. 
Closed. 
Sept.  3-Sept. 

24  &  Oct. 

17-Oct.  29 

&  Dec.  a- 

lan.  11. 

Oct.  1-Oct. 

23. 
Nov.  12-Nov. 

27  &  Dec. 

10-|an.  B. 


Georgia: 

North  Zone  (3): 

12  noon  to  sunset 

Sept.  3 
Sept.  4-Oct. 

Vi  hour  before  sunrise 

to  sunset. 

2  &  Nov. 

24-Nov.  27 

&  Dec.  10- 

)an.  14. 

South  Zone  (3): 

12  noon  to  sunset 

Sept  24 
Sept.  25-Oct 

Vi  hour  before  sunrise 

to  sunset. 

23  &  Nov. 

24-Nov.  27 

&  Dec.  10- 

fan.  14. 

Illinois  (12  noon  to  sunset] .... 

Sept.  1-Oct 

30. 

Indiana: 

12  noon  to  sunset 

Sept  1-Oct. 

16. 

Vz  hour  before  sunrise 

Nov.  4-Nov. 

to  sunset. 

13  &  Nov. 

24-Nov. 

27. 

Kentucky: 

11  a.m.  to  sunset 

Sept  1-Sept 
30  &  Oct 

8-Oct  31. 

Sunrise  to  sunset 

Dec.  1-Dec. 

Louisiana: 

6. 

12  noon  to  sunset 

Sept.  3-Sept 
4&Oct 

15-Oct  16 

&  Dec.  10- 

Dec.  11. 

Vi  hour  before  sunrise 

Sept.  5-Sept 

to  sunset 

11  &  Oct. 

17-Nov.  13 

&  Dec.  12- 

Jan.  9. 

Maine 

Closed. 

Maryland: 

12  noon  to  sunset 

Sept  1-Oct 

22. 

V4  hour  before  sunrise 

Nov.  11-Nov. 

to  sunset 

19  &  Dec. 

16-Dec  24. 

Massachusetts 

Closed. 

Michigan 

Closed. 

Mississippi  [Vi  hour  before 

Sept.  3-Sept. 

sunrise  to  sunset). 

18  &  Oct. 

22-Nov.  12 

&  Dec.  25- 

Jan.  15. 

New  Hampshire 

Closed. 

New  Jersey 

Closed. 

New  York 

Closed. 

North  Carolina: 

%  hour  before  sunrise 

Sept.  3-Oct. 

to  sunset 

8  &  Nov. 

23-Nov.  26 

&  Dec.  19- 

Jan.  7. 

Ohio 

Closed. 

Pennsylvania: 

Sept.  1-Oct. 
15. 

Vi  hour  before  sunrise 

Oct.  29-Nov. 

to  simset. 

19. 

Rhode  Island: 

12  noon  to  sunset 

Sept.  12- 

Sept.  25. 

Sunrise  to  sunset.. 


South    Carolina    (Vi    hour 
before  sunrise  to  sunset). 


Tennessee: 

Vz  hour  before  sunrise 
to  sunset 


Vermont „ 

Virginia: 

12  noon  to  sunset 

Vz  hour  before  sunrise 
to  sunset. 

West  Virginia: 

12  noon  to  sunset 

Vi  hour  before  sunrise 
to  sunset. 
Wisconsin 


Oct.  15-Nov. 

18  &  Dec. 

19-Jan  8. 
Sept.  3-Oct 

B  &  Nov. 

19-Nov.  26 

&  Dec.  17- 

Jan.  11. 

Sept.  1-Sept 
29  &  Oct 
8-Oct  22 
&  Dec.  10- 
Dec.  25. 

Closed. 

Sept  3-Nov. 
5. 

Dec.  24-Dea 
26  &  Dec 
31-Jan.  2. 

Sept.  1-Oct 

31. 
Dec.  28-Jan. 

3. 
Closed. 


(1)  In  Alabama,  the  South  Zone  is 
defined  as:  Mobile,  Baldwin,  Escambia, 
Covington,  Coffee,  Geneva,  Dale, 
Houston  and  Henry  Coimties.  North 
Zone:  remainder  of  the  State. 

(2)  In  Florida,  the  daily  bag  limit  is  12 
mourning  and  white-winged  doves  in  the 
aggregate,  of  which  not  more  than  4  may 
be  white-winged  doves.  The  possession 
limit  is  24  mourning  and  white-winged 
doves  in  the  aggregate,  of  which  not 
more  than  8  may  be  white-winged 
doves. 

(3)  In  Georgia,  the  North  Zone  is 
defined  as  that  area  lying  north  of  a 
division  line  as  follows:  U.S.  Highway 
280  from  Columbus  to  Wilcox  Coimty, 
thence  southward  along  the  western 
border  of  Wilcox  County,  thence  east 
along  the  southern  border  of  Wilcox 
Coimty  to  the  Ocmulgee  River,  thence 
north  along  the  Ocmulgee  River  to 
Highway  280,  thence  east  along 
Highway  280  to  the  Little  Ocmulgee 
Riven  thence  southward  along  the  Little 
Ocmulgee  River  to  the  Ocmulgee  Riven 
tence  southwesterly  along  the  Ocmulgee 
River  to  the  western  border  to  Jeff  David 
Coimty,  south  along  the  western  border 
of  Jeff  Davis  County,  east  along  the 
southern  border  of  Jeff  Davis  and 
Appling  Counties,  north  along  the 
eastern  border  of  Appling  County  to  the 
Altamaha  River,  east  to  the  eastern 
border  of  Tattnall  County;  north  along 
the  eastern  boundary  to  Tattnall  County, 
north  along  the  western  border  of  Evans 
County  to  Candler  Cotmty,  east  along 
the  northern  border  of  Evans  County  to 
Bulloch  County,  north  along  the  western 
border  of  Bulloch  County  to  Highway 
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301,  then  northeast  along  Highway  301 
to  the  South  Carolina  line. 

(b)  Mourning  Doves — Central 
Management  Unit. 


In  Missouri: 

Daily  bag  limrt 10 

Possession  limit 20 

In  Texas: 

Daily  bag  limit 12  (3) 

Possession  hmit 24  (3) 

In  Arkansas,  Cokxado,  Kansas,  Nebras- 
ka, North  Dakota,  New  Mexico,  Okla- 
homa. South  Dakota,  Wyoming  and 
Montana: 

DaHy  Bag  limit 15  <1) 

Possession  limit 30  (1) 


Shooting  and  hawking  hours:  One-half 
hour  before  sunrise  until  sunset  except 
as  noted  otherwise. 

Check  state  regulations  for  additional 
restrictions,  including  area  descriptions. 


Arkansas Sept.  3-Sept.  25  and 

Oct.  8-Oct.  23  ar,d 
Dec.  17-Jan.  6 

Cokirado Sept.  1-Oct.  30. 

Iowa Closed. 

Kansas Sept.  1-Oct.  30. 

Minnesota Ctosed 

Missouri Sept.  1- Nov  9 

Montana Sept.  3-Oct.  12. 

Nebraska Sept.  1-Oct.  30. 

New  MexKO  (1) Sept.  1-Sept.  30  and 

Dec,  1-Dec.  30. 

North  Dakota Sept.  1-Oct.  30. 

Oklahoma Sept.  1-Oct.  30. 

South  Dakota Sept  i-Oct.  21 

Texas:  (2)(3) 

North  Zone Sept.  1-Nov.  9. 

Central  Zor>e Sept.  i-Oct.  30  and  Jan. 

7-Jan.  16. 

South  Zone  (4) Sept.  20-Nov.  18  and 

Jan.  7-Jan.  16. 

Wyoming Sept.  1-Oct.  15. 


(1)  In  New  Mexico,  the  daily  bag  limit 
is  15  and  the  possession  limit  is  30 
white-winged  and  morning  doves,  singly 
or  in  the  aggregate  of  these  species. 

(2]  In  Texas,  the  three  zones  are 
North,  South  and  Central  as  follows: 

North  Zone — That  portion  of  the  State 
north  of  a  line  beginning  at  the 
International  Bridge  south  of  Fort 
Hancock;  north  along  FM  1088  to  State 
Highway  20;  west  along  State  Highway 
20  to  State  Highway  148;  north  along 
State  Highway  148  to  Interstate 
Highway  10  at  Fort  Hancock;  east  along 
Interstate  Highway  10  to  Interstate 
Highway  20;  northeast  along  Interstate 
Highway  20  to  Interstate  Highway  30  at 
Fort  Worth;  northeast  along  Interstate 
Highway  30  to  the  Texas-Arkansas 
State  line. 

South  Zone — That  portion  of  the  State 
south  and  west  of  a  line  beginning  at  the 
International  Bridge  south  of  Fort 
Hancock;  north  along  FM  1088  to  State 


Highway  20;  west  along  State  Highway 
20  to  State  Highway  148;  north  along 
State  Highway  148  to  Interstate 
Highway  10  at  Fort  Hancock;  east  along 
Interstate  Highway  10  to  Van  Horn, 
south  and  east  on  U.S.  90  to  San 
Antonio;  then  east  on  Interstata  10  to 
Orange.  Texas. 

Central  Zone — That  portion  of  the 
State  lying  between  the  North  and  South 
Zones. 

(3)  In  Texas,  the  daily  bag  Hmit  is  12 
mourning,  white-winged  and  white- 
tipped  doves  in  the  aggregate,  of  which 
no  more  than  2  can  be  white-winged 
doves  and  2  can  be  white-tipped  doves; 
and  the  possession  limit  is  24,  of  which 
no  more  than  4  may  be  whitewings,  and 
4  may  be  whitetips. 

(4)  In  Texas,  the  mourning  dove 
season  in  the  Special  White-winged 
Dove  Area  of  the  South  Zone  is  Sept. 
20-Nov.  14  and  Jan.  7-Jan.  16. 

(c)  Mourning  Doves — Western 
Management  Unit. 


In  Arizona,  California,   Idaho,   Nevada, 
Oregon,  Washington  and  Utah: 

Daily  bag  limit 10  (1)(2) 

Possesswn  limrt 20  (1)(2) 


Shooting  and  hawking  hours:  One-half 
hour  before  sunrise  until  sunset. 

Check  state  regulations  for  additional 
restrictions,  including  area  descriptions. 


Arizona  (1) Sept.  1-Sept.  11  and 

Nov.  21 -Jan.  8. 

California  (2) Sept.  1-Sept.  15  and 

Nov.  12-Dec.  26. 

Idaho Sept.  1-Sept.  30. 

Nevada  (2) Sept.  1-Sept.  30. 

Oregon Sept  1-Sepl.  30. 

Utah Sept.  1-Sept.  30. 

Washington Sept.  1-Sept.  15. 


(1)  In  Arizona,  during  September  1 
through  11  the  daily  limit  is  10  mourning 
and  white-winged  doves  in  the 
aggregate  of  which  no  more  than  6  may 
be  white-winged  doves.  The  possession 
limit  after  opening  day  is  20  mourning 
and  white-winged  doves  in  the 
aggregate  of  which  no  more  than  12  may 
be  white-winged  doves.  During 
November  21  through  January  8.  the  bag 
and  possession  limits  are  10  and  20 
mourning  doves,  respectively. 

(2)  In  those  counties  of  California 
(Imperial,  Riverside,  and  San 
Bernardino)  and  Nevada  (Clark  and 
Nye)  having  a  season  on  white-winged 
doves,  the  daily  bag  limit  is  10  and  the 
possession  limit  is  20  mourning  and 
white-winged  doves,  singly  or  in  the 
aggregate  of  these  species. 


Hawaii  Regulations.  Subject  to  the 
applicable  provisions  of  the  preceding 
sections  of  this  part,  mourning  doves 
may  be  taken  in  accordance  with  the 
State  regulations. 

(d)  White-winged  Doves. 

Shooting  and  hawking  hours:  One-half 
hour  before  sunrise  until  sunset  except 
as  noted  otherwise. 

Check  state  regulations  for  additional 
restrictions,  including  area  descriptions. 


Season  dates 

Limits 

Seasons  in 

Bag 

Poss. 

Anzona 

Sept.  1-Sept. 

6(1) 

12(1) 

(Statewide) 

11. 

CaHfornia:  (2) 

Imperial, 

Sept.  1-Sept. 

10(2) 

20(2) 

Riverside, 

15  and  Nov. 

arnl  San 

12-Dec.  26. 

Bernar- 

dino 

Counties. 

Remainder 

Oosed. 

of  State 

Flonda     

See  Mourning 

dove 

regulations. 

Nevada:  (2) 

Qark  and 

Sept.  1-Sept 

10(2) 

20(2) 

Nye 

30. 

Counties 

Remainder 

Closed. 

0)  State 

New  Mexico:  (3).... 

Sept  1-Sept. 
30  and  Dec 
1-Dec.  30. 

15(3) 

30(3) 

Texas:  (4) 

Area  in 

Sept  3,  4.  10 

10(5) 

20(5) 

South 

and  1 1 

Zone. 

Remainder 

See  Mourning 

of  Stale. 

dove 
regulations 

(1)  In  Arizona,  during  September  1 
through  11  the  daily  bag  limit  is  10 
moiuning  and  white-winged  doves  in  the 
aggregate  of  which  no  more  than  6  may 
be  white-winged  doves.  The  possession 
limit  after  opening  day  is  20  mourning 
and  white-winged  doves  in  the 
aggregate  of  which  no  more  than  12  may 
be  white-winged  doves. 

(2)  In  designated  counties  of 
California  and  Nevada,  the  daily  bag 
limit  is  10  and  the  possession  limit  is  20 
white-winged  and  mourning  doves, 
singly  or  on  the  aggregate  of  both 
species. 

(3)  In  New  Mexico,  the  daily  bag  limit 
is  15  and  the  possession  limit  is  30 
white-winged  and  mourning  doves, 
singly  or  in  the  aggregate  of  both 
species. 

(4)  Special  White-Winged  Dove  Area 
in  the  South  Zone — That  portion  of  State 
south  and  west  of  a  line  beginning  at  the 
International  Bridge  south  of  Fort 
Hancock;  north  along  FM  1088  to  State 
Highway  20;  west  along  State  Highway 
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20  to  State  Highway  148;  north  along 
State  Highway  148  to  Interstate 
Highway  10  at  Fort  Hancock:  east  along 
Interstate  Highway  10  to  Van  Horn, 
south  and  east  on  U.S.  Highway  90  to 
Uvalde,  south  on  U.S.  Highway  83  to 
State  Highway  44;  east  along  State 
Highway  44  to  State  Highway  16  at 
Freer;  south  along  State  Highway  16  to 
State  Highway  285  at  Hebbronville.  east 
along  State  Highway  285  to  FM  1017; 
southeast  along  FM  1017  to  State 
Highway  188  at  Linn;  east  along  State 
Highway  186  to  Mansfield  Channel  at 
Port  Mansfield;  east  along  the  Mansfield 
Channel  to  the  Gulf  of  Mexico. 

(5)  In  Texas,  the  daily  bag  limit  in  the 
Special  White-winged  Dove  Area  is  10 
white-winged,  mourning  and  white- 
tipped  doves  in  the  aggregate  of  which 
no  more  than  2  may  be  mourning  doves 
and  2  may  be  white-tipped  doves. 
Possession  limit  is  twice  the  daily  bag 
limit. 

i(e)  Band  tailed  Pigeons. 
Shooting  and  hawking  hours:  One-half 
our  before  sunrise  until  sunset. 

Check  8tate  regulations  for  additional 
restrictions,  including  area  descriptions. 


Seasons  in 

Season  dates 

Limits 

Bag 

Poss. 

Arizona  (1) 

Oct  7-Nov  51          5  I        10 

Limits 

Seasons  in 

Season  dates 

-  1 
Bag    1  Poss 

CaMomta: 

Alpine. 

Sept  24-Oct.  9 

4 

4 

Butte,  Del 

Norte. 

Glen, 

Humboldt 

Lassen, 

Mendo- 

cino, 

Modoc, 

Plumas, 

Shasta. 

Sierra. 

Sisluyou, 

Teliama, 

and  Trinity 

Counties. 

Remainder 

Dec  10-Oec. 

4 

4 

of  State. 

25. 

Colorado: 

In  all  lands 

Sept  1-Sept 

5 

10 

west  o( 

30. 

U.S. 

Interstate 

25  and 

Small 

Game 

Manage- 

ment Units 

128,  129, 

133-136 

and  140- 

142. 

Nevada: 

Carson  City. 

Sept.  15-Sept. 

4 

4 

Dougtas. 

30. 

Lyon, 

Wastioe, 

Humboldt. 

Pershing, 

Churchill, 

Mineral. 

and 

Storey 

Counties 

only. 

Seasons  in 

Season  dates 

Limits 

Bag 

Poss 

New  Mexico: 
North  Zone 

(2) 
South  Zone 
(2) 
Oregon 

Sept  1-Sept. 

20 
Oct  1-Oct  20... 

Sept  15-SepL 

30. 
Sept  1-Sept 

30. 
Sept  17-Sept 

25. 

5 
5 

4 
5 

4 

10 
10 

4 

Utah 

10 

Washington 

4 

(1)  In  Arizona,  each  hunter  must  have 
a  special  bird  permit  stamp  issued  by 
the  State. 

(2)  In  New  Mexico,  the  North  Zone  is 
defined  as  that  area  lying  north  and  east 
of  a  line  following  U.S.  Highway  60  from 
the  Arizona  State  line  east  to  Interstate 
Highway  25  at  Socorro  and  then  south 
along  Interstate  Highway  25  to  the 
Texas  State  line.  The  South  Zone  is  that 
area  lying  south  and  west  of  the  North 
Zone. 

5.  Section  20.104  is  revised  to  read  as 
follows: 

§  20. 1 04  Seasons,  Nmtts,  and  shooting 
hours  for  rails,  woodcock,  and  common 
snipe. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  the 
areas  open  to  hunting,  the  respective 
open  seasons  (dates  inclusive),  the 
shooting  and  hawking  hours,  and  the 
daily  bag  and  possession  limits  on  the 
species  designated  in  this  section  are  as 
follows: 


Rails  (Sora  and  Virginia) 


Rails  (Clapper  and  King) 


WoodcocK 


Daily  bag  limit 25(1) 1  See  footnote  (2) !  5    (3)    B. 

Possession  limit 25(1) I  See  footnote  (2) 1  10(3)  16. 

Shooting  Hours:  One-half  hour  before  sunrise  until  sunset  daily  on  all  species,  except  as  noted  otherwise. 
Checfc  state  fgutotlona  for  addltlonsl  rwtftettona.  Includinfl  arss  d— crtptlons. 


Common  Smpe 


Seasons  in  ttte  Atlantic  Flyway: 

Connecticut 

Delaware 

Flonda 

Georgia 

Maine 

Maryland 


Massachusetts.... 
New  Hampshire.. 
New  Jersey  (4): 

North  Zor>e 

South  Zone 


New  York 

North  Carolina.. 
Pennsylvania .... 
Rhode  Island.... 


South  Carolina . 


Vermont. 
Virginia ... 


Sept  1-Nov.  9... 
Sept.  1-Nov.  9... 
Sept  1-Nov.  9.... 
Sept  24-Dec.  2.. 
Sept  1-Nov.  9.... 
Sept  1-Nov.  9.... 


Sept.  1-Nov.  7.. 
aosed 


Sept.  1-Nov.  9.. 
Sept.  1-Nov.  9.. 


Sept  1-Nov.  9 

Sept  3-Nov.  11... 

Sept  1-Nov.  7 

Sept  12-Nov.  20. 

Sept.  12-Nov.  23. 

Sept.  24-Dec  2... 
Sept.  1-Nov.  9 


Sept  1-Nov.  9 .... 
Sept.  1  -Nov  9... 
Sept  1-Nov.  9... 
Sept  24-Dec.  2.. 

Closed 

Sept  1-Nov.  9... 


Closed. 
do... 


Sept  1-Nov.  9.. 
Sept.  1-f*)v.  9.. 


Closed 

Sept  3-Nov.  11... 

Closed 

Sopt  12-Nov.  20. 

Sept.  15-Nov.  23. 


aosed 

Sept.  1-Nov.  9.. 


Oct.  15-Nov.  28. 
Nov.  21 -Jan.  4... 
Dec.  10-Jan.  23. 
Nov.  26-Oan.  9 ... 
Oct.  1-Nov.  14... 
Oct.  12-Nov.  25. 

Oct.  10-Nov.  23. 
Oct  1-Nov.  14... 


Oct  15-Nov  18. 

Nov.    12-Dec.   3 

17-Dec.  29 

Oct.  1-Nov.  14 

Nov.  19-Jan.  2 

Oct  22-Nov.  12... 
Oct  15-Nov.  28... 


and   Dec 


Sept  1-Dec  16 
Nov  14-Feb.  28 
Oct  22-Dec  10 
Sept   12-Dec.   2 
12-Jan.  5 

Nov.  24-Dec.  10  and  Dec.     Nov.  14-Feb  28. 
24-Jaa  20 

Oct  1-Nov.  14 j  Sept  24-Oec  2 

Nov.    7-Nov.   29   and   Dec     Oct  17-Jan.  31 
21-Jan.  11.  I 


Oct.  15-Nov.  28 

Nov  21-Jan  31 

Nov.  1-Feb.  15 

Nov  20-Feb.  28 

Sept  1-Dec  16 

Oct  1-Nov.  25  and  Nov  28- 

Jan.  17. 
Sept.  1-Dec  12 
Sept  1 5-Nov.  30 

Oct  1-Jan.  15. 
Oct  l^an.  15. 


and  Dec. 
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Rails  (Sora  and  Virginia) 


West  Virginia _ 

Seasons  in  the  Mississippi  Flyway: 

Alabama  (10) 

Arkansas 


Illinois 

Indiana 

Iowa  (5) 

Kentucky 

Louisiana 

Michigan  <6). 
Minnesota .... 
Mtssissippi.... 

kAssouri 

Otiio 


Tennessee. 


Wisconsin 

Seasons  in  lf)e  Cental  Flyway: 

Colorado  (7) „ 

Kansas. _._.».....__..._»._. 

Montana  (7) 

Nebraska  (B) 

NewMexK0(7)(11).. 

Nortti  Dakota 

OMahoma 

South  Dakota  (9) 

Texas _ 

Wyoming  (7) 

Seasons  in  the  Pacific  Flyvtay: 

Colorado  (7)__ _ 

Montana  (7) 

New  Mexico  (7)  (11). 

Wyoming  (7) 


Sept.  1-Nov  9.. 


Nov.  12-Jan.  20... 
Sept.  13-Nov.  12. 


Sept  3-Nov.  11. 
Sept.  1-Nov.  9... 


Sept.  3-Nov.  11.... 

Defeaed 

Nov.  19-Jan.  20... 
Sept.  15-Nov.  14. 

Sept  1-Nov.  4 

Oct  15-Dec.  23... 

Sept  1-Nov.  9 

Sept  1-Nov.  9 


Deferred _.... 

OctS-Nov.  20. 


Sept  1-Nov.  9 

Sept  1-Nov.  9 

Ctosed 

Sept  1-Nov.  9 

OctB-Dec.  14 

Ckjaed 

Sept  1-Nov.  9 

Ctosed 

Sept  1-Nov.  9 

Sept  17-Nov.  25. 


Sept  1-Nov.  9 

Ctosed 

Oct  8-Oec.  14 

Sept  17-Nov.  25.- 


Rails  (Clapper  and  King) 


Ctosed. 


Nov.  12-Jan.  20. 
Qosed 


..do. 
..do. 


do 

do 

Nov.  19-Jan.  20. 

Ctosed 

do 

Oct.  15-Dec.  23. 

Ctosed 

do 


..do. 
..do. 


do.™ 

do 

do 

.„...do 

.-...do 

do 

do 

do 

Sept.  1-Nov.  9.. 
Closed 


..do.. 
..do.. 
..do.. 
..do.. 


Woodcock 


Oct.  16-Nov.  28. 


Nov.  28-Jan.  31 

Nov.  5-Dec.  11  and  Jan.  7- 

Fet).  3. 

Oct.  1-Dec.  4 

Sept.  17-Sept.  23  and  Oct 

1-Nov.  27. 

Sept.  17-Nov.  20 

Oct.  1-Dec.  4 

Dec.  10-Feb.  12 _. 

Sept  15-Nov.  14 

Sept.  1-Nov.  4 

Dec.  26-Feb.  28 

Oct  15-Dec.  18 

Sept  23-Nov.  26 „ 


Oct.  22-Nov.  27  and  Feb 

Feb.  28. 
Sept  17-Nov.  20 


Ctosed 

Oct.  1-Dec.  4 

Ctosed 

Sept  15-Nov.  18. 

Closed 

do 

Oct.  24-Dec.  27 ... 

Ctosed 

Deferred 

Ctosed 


..do.. 
..do.. 
..do.. 


Common  Snipe 


..do Sept  17-Dec.  18 


Sept  1-Oec.  16. 

Nov.  14-Feb.  28. 
Nov.  14-Feb.  28. 

Sept  3-Dec.  16. 
Sept.  1-Dec.  16. 

Sept.  3-Dec.  18. 

Oct  1-Dec.  4. 

Nov.  12-Feb.  26. 

Sept  15-Nov.  14. 

Sept.  1-Nov.  4. 

Nov.  14-Feb.  28. 

Sept  1-Dec.  16. 

Sept  1-Nov.  26  and  Dec  5- 

Dec.  24. 
Nov.  14-Feb.  28. 

Oct  8-Nov.  20. 

Sept.  1-Dec.  2. 
Sept  1-Oec.  16. 
Oa  1-Jan.  1. 
Sept  1-Dec.  15. 
Oct  8-Jan.  8. 
Oct  1-Nov.  27. 
Oct.  1-Jan.  15. 
Sept  1-Oct  31. 
Deferred. 
Sept  17-Jan.  1. 

Sept  1-Dec  2. 
Oct  1-Jan.  1. 
Oct8-Jan.  8. 


Note:  No  seasorts  are  prescribed  for  woodcock.  Snipe  seasons  have  been  deferred  by  all  other  States  in  the  Pacific  Flyway. 

(1)  The  bag  arxl  poasesslon  Rmits  for  sora  and  Virginia  rails  appty  singly  or  in  the  aggregate  of  thace  two  species. 

(2)  In  addition  to  the  tmili  on  sora  and  Virginia  rails,  in  Connecttout  Delaware.  Maryland.  New  Jersey,  and  Rhode  Island,  there  is  a  daily  bag  limit  of  10  and 
possession  limit  of  20  dapper  and  king  rails,  sirigly  or  in  the  aggregate  of  these  two  species,  except  that  the  season  is  ctosed  on  king  rails  in  New  Jersey  by  State 
regulation.  In  Alabama.  Ftonda.  Georgia.  Louisiana.  Mississippi.  Norvi  Carolina.  South  (jarolina.  Texas,  and  Virginia,  there  is  a  daily  bag  Nmrt  of  15  and  possession  of 
limit  of  30  clapper  and  king  raita,  singly  or  in  tfw  aggregate  of  these  two  species. 

(3)  In  States  of  the  AUanlic  Flyway.  ttw  iwoodcocfc  bag  Nmit  is  3  daily  and  6  in  possession. 

(4)  For  description  of  zones  or  management  units  within  a  State,  see  State  re^lattons. 

(5)  In  Iowa,  rat  Imiis  are  15  daly  and  25  in  possession. 

(6)  See  Stale  ragulaHona  for  listing  of  certain  Great  Lakes  waters  where  the  season  is  to  open  concurrently  with  the  duck  season. 

(7)  The  Central  Flyway  portion  consists  of:  Colorado  and  Wyoming— Vne  area  lying  east  of  the  Continemal  Divide;  Montt/ur— the  area  lying  east  of  HHI,  Chouteau. 
C:ascade,  Meagher,  an\  Park  Counties;  New  Mnoocv-the  area  lying  east  of  the  Continental  Divide  but  outside  the  Jicanlla  Apache  Indian  Reservation.  The  remaining 
portions  oi  these  States  are  in  the  Pacifk:  Flyway. 

(8)  In  Nebraska,  the  rail  limits  are  10  daily  and  20  in  possession. 

(9)  In  South  Dakota,  the  snipe  limits  are  5  da^  and  15  in  possesston. 

(10)  In  Alabama,  the  ran  limits  are  15  daily  and  15  in  possesston. 

(11)  In  New  Mexico,  the  rail  limits  are  lOdaHy  and  10  in  possession. 


Note:  Some  States  may  select  rail, 
woodcock,  and  snipe  seasons  at  the  time  they 
select  their  duck  seasons  in  August.  Consult 
waterfowl  regulations  to  be  pubhshed  later 
for  information  concerning  these  seasons. 

6.  Section  20.105  is  amended  by 
revising  paragraphs  (a)  through  (c)  and 
by  amending  paragraph  (d]  to  read  as 
follows: 

§  20.105    Seasons,  Umlts,  and  stwotlng 
hours  for  wat«rfo«»l,  coots,  and  common 
moorttsns  and  purple  gsMnulos 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  the 
areas  open  to  hunting,  the  respective 
open  seasons  (dates  inclusive),  the 
shooting  and  hawking  hours,  and  the 
daily  bag  and  possession  limits  on  the 
species  designated  in  this  section  are 
prescribed  as  follows: 

(a)  Sea  Ducks.  (1]  An  open  season  for 
taking  scoter,  eider  and  oldsquaw  ducks 


is  prescribed  according  to  the  following 
table  during  the  period  between 
September  15. 1988.  and  January  20, 
1989,  in  all  coastal  waters  and  all  waters 
of  rivers  and  streams  seaward  from  the 
first  upstream  bridge  in  Maine.  New 
Hampshire,  Massachusetts,  Rhode 
Island,  Connecticut  and  New  York;  in 
any  waters  of  the  Atlantic  Ocean  and,  in 
addition,  in  any  tidal  waters  of  any  bay 
which  are  separated  by  at  least  one  mile 
of  open  water  from  any  shore,  island 
and  emergent  vegetation  in  New  Jersey, 
South  Carolina  and  Georgia;  and  in  any 
waters  of  the  Atlantic  Ocean  and/or  in 
any  tidal  waters  of  any  bay  which  are 
separated  by  at  least  800  yards  of  open 
water  h-om  any  shore,  island  and 
emergent  vegetation  in  Delaware, 
Maryland,  North  Carolina,  and  Virginia; 
and  provided  that  any  such  areas  have 
been  described,  delineated  and 


designated  as  special  duck  hunting 
areas  under  the  hunting  regulations 
adopted  by  the  respective  States.  In  all 
other  areas  of  these  States  and  in  all 
other  States  in  the  Atlantic  Flyway,  sea 
ducks  may  be  taken  only  during  the 
regular  open  season  for  ducks  and  they 
must  be  included  in  the  regular  duck 
season  conventional  or  point-system 
daily  bag  and  possession  limits. 

(2)  The  daily  bag  limit  is  7  and  the 
possession  limit  is  14,  singly  or  in  the 
aggregate  of  these  species.  Within  the 
special  sea  duck  areas,  during  the 
regular  duck  season  iii  the  Atlantic 
Flyway,  States  may  set,  in  addition  to 
the  regular  season  limits,  a  daily  bag 
hmit  of  7  and  a  possession  limit  of  14 
scoter,  eider  and  oldsquaw  ducks,  singly 
or  in  the  aggregate  of  these  species. 

(3)  Shooting  hours  are  one-half  hour 
before  sunrise  until  sunset  daily. 
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Check  state  regulations  for  additional 
restrictions. 


Seasons  in: 

Connecticut 

Delaware 

Georgia 

Maine 

Maryland 

Massachusetts 

New  Hampshire 

New  Jersey 

New  York  (Long  Islartd 
only). 

North  Carolina 

Rhode  Island 

South  Carolina 

Virginia 


Deferred. 
Sept.  24-Jan.  7. 
Deferred. 
Deferred. 
OCX.  6-Jan.  20. 
Deferred. 
Sept  IS-Oec.  30. 
Oct  1-Jan.  15. 
Sept  24-Jan.  8. 

Deferred. 
Deferred. 
Deferred. 
Deferred. 


(4)  Notwithstanding  the  provisions  of 
this  Part  20.  the  shooting  of  crippled 
waterfowl  from  a  motorboat  under 
power  will  be  permitted  in  Maine, 
Massachusetts.  New  Hampshire.  Rhode 
Island,  Connecticut.  New  York, 
Delaware,  Virginia  and  Maryland  in 
those  areas  described,  delineated  and 
designated  in  their  respective  hunting 
regulations  as  being  open  to  sea  duck 
hunting. 

Note:  States  with  deferred  seasons  may 
select  sea  duck  seasons  at  the  time  they 
select  their  waterfowl  seasons  in  August. 
Consult  waterfowl  regulations  to  be 
published  later  for  information  concerning 
these  later  seasons. 

(b)  Teal.  The  September  teal  season  is 
suspended  in  1988. 

(c)  Common  Moorhens  and  Purple 
Callinules. 

Daily  bag  limit 15  singly  or  in  the 

1 1  aggregate  of  the 

I  two  species 

Possession  Hmit 30  singly  or  in  the 

aggregate  of  the 
two  species 

Shooting  hours:  One-half  hour  before 
sunrise  to  sunset. 

Check  state  regulations  for  additional 
restrictions. 


Seasons    in    the    Atlantic 
Flyway: 

Connecticut 

Delaware 

Florida  (1) 

Georgia 

Maine 

Maryland 

Massachusetts 

New  Hampshire 

New  Jersey  (2) 

New  York: 

Long  Island 

Remainder  of  State 

North  Carolina 

Pennsylvania 

Rhode  Island 

South  Carolina 

Vermont 

Virginia 

West  Virginia 

Seasons  in  the  Mississippi 
Flyway 

.Klabama  (3) 

Arkansas 

Illinois 


Sept  1  -Nov.  9. 

Sept.  1-Nov.  9. 

Sept.  1-Nov.  9. 

Deferred. 

Sept  1-Nov.  9. 

Closed. 

Closed. 

Closed 

Sept  1-Nov.  9. 

Closed. 

Sept  1-Nov.  9. 
Sept  3-r*3v.  11. 
Sept  1-Nov.  7. 
Sept  12-Nov.  20. 
Sept  15-Nov.  23. 
Sept  24-Dec.  2. 
Deferred. 
Deferred. 


Nov.  12-Jan.  20. 
Sept.  1-Nov.  9. 
Closed. 


Indiana Sept  1-Nov.  9. 

Iowa Ctosed. 

Kentucky Deferred. 

Louisiana Nov.  19-Jan.  20. 

Mkrfiigan Defended, 

Minnesota Oct.  8-Nov.  6. 

Mississippi Oct  15-Dec.  23. 

Missouri Ckjsed. 

Ohio Sept  1-Nov.  9. 

Tenr>essee Deferred. 

Wisconsin Oct  8-Nov.  20. 

Seasons    in     the    Central 
Flyway: 

Colorado  (4) Closed. 

Kansas Qosed. 

Montana  (4) Closed. 

Net)raska Closed. 

New  Mexico  (4)(5) Oct.  8-Jan.  8. 

North  Dakota Closed. 

Oklahoma Sept  1-Nov.  9. 

South  Dakota Qosed. 

Texas Sept  1-Nov.  9. 

Wyoming  (4) Qosed. 

Seasons     in     the     Pacific 
Flyway: 

All  States  and  portions    Deferred, 
thereof. 

(1)  The  season  in  Rorida  applies  to  the  common 
moort>en  only.  There  Is  no  open  season  on  tfie 
purple  gallinule  in  Fk>rida. 

(2)  In  New  Jersey,  ttie  bag  limit  is  10  daily  and  20 
in  possession. 

(3)  In  Alaljama,  the  bag  limit  is  15  daily  and  15  in 
possessxxi. 

(4)  Seasons  apply  to  Central  Flyway  portion  of 
State  only. 

(5)  In  New  MexKO,  tfie  t>ag  lirrit  is  5  common 
moorhens  daily  arxJ  10  in  possession;  ttiere  is  no 
open  season  on  the  purple  gallinule  In  N?w  Mexico. 

Note:  States  with  deferred  seasons  may 
select  gallinule  seasons  at  the  time  they 
select  their  waterfowl  seasons  in  August. 
Consult  waterfowl  regulations  to  be 
published  later  for  information  concerning 
these  later  seasons. 

(d)  Waterfowl  and  coots  in  Atlantic, 
Mississippi,  Central  and  Pacific 
Flyways. 

Atlantic  Flyway 

Flywaywide  Restrictions. 

Shooting  (including  hawking)  hours: 
One  half  hour  before  sunrise  to  sunset 
daily  except  as  otherwise  restricted. 


Limits 


Season  dates 


Bag       P*^" 
"*     session 


Florida 
Wood 
ducks. 

• 

Mississ^' 
Flyway 

Illinois  (1) 
Canada 
Geese. 

• 

Kentucky 
Wood 
ducks. 


Sept  24-Sept 
28. 


Sept.  1-Sept 
10. 


Sept  7-Sept. 
11. 


10 


Limits 


Season  dates 


Bag 


Pos- 


Michigan  (7) 
Canada 
Geese. 

• 

Minnesota  (/) 
Canada 
Geese. 

Tennesse 
Wood 
ducks. 


Sept  1-Sept. 
10. 


Sept  1-Sept 
10. 


Sept.  10-3epi 
14. 


(1)  Qieck  State  regulations  for  areas  open  to  tf>e 
hunting  of  Canada  geese. 


7.  Section  20.106  is  revised  to  read  as 
follows: 

§  20.106    Seasons,  limits,  and  shooting 
hours  for  sandhill  cranes. 

Central  Flyway:  Subject  to  the 
applicable  provisions  of  the  preceding 
sections  of  this  part,  open  seasons  are 
prescribed  for  taking  sandhill  cranes 
with  a  daily  bag  limit  of  3  and  a 
possession  limit  of  6  cranes  (unless 
otherwise  noted),  and  with  shooting 
hours  from  one-half  hour  before  surunse 
imtil  sunset  (unless  otherwise  noted]  in 
the  following  areas  for  the  dates 
indicated: 

(a)  In  Colorado  (the  Central  Fiyway 
portion  except  the  San  Luis  Valley  and 
North  Park)  the  inclusive  dates  are 
October  1  through  November  27, 1988. 

(b)  In  New  Mexico  (1)  in  the  counties 
of  Chaves.  Curry,  De  Baca,  Eddy,  Lea. 
Quay:  and  Roosevelt,  the  inclusive  dates 
for  the  regular  season  are  October  22, 
1988,  through  January  22, 1989;  (2)  in  the 
Middle  Rio  Grande  Valley  Hunt  Area 
(described  in  State  regulations)  the 
inclusive  dates  for  the  experimental 
season  are  October  15  through  October 
30, 1988;  and  (3)  in  the  Hatch-Deming 
Zone  in  the  counties  of  Sierra,  Luna,  and 
Dona  Ana  the  inclusive  dates  are 
January  1-January  8;  January  13-January 
15;  January  20-January  22;  and  January 
27-29, 1989. 

Hunting  in  the  experimental  seasons 
is  by  State  permit  only,  the  daily  bag 
limit  is  3  sandhill  cranes  and  the 
seasonal  bag  limit  is  9.  and  shooting 
hours  are  sunrise  to  simset. 

(c)  In  Oklahoma  (that  portion  west  of 
1-35)  the  inclusive  dates  are  October  22. 
1988,  through  January  22. 1988. 

(d)  In  Texas  that  portion  west  of  a  line 
from  Brownsville  along  U.S.  77  to 
Victoria;  U.S.  87  to  Placedo;  Farm  Road 
616  to  Blessing;  State  35  to  Alvin:  State  6 
to  U.S.  290;  U.S.  290  to  Sonora;  U.S.  277 
to  Abilene;  Texas  351  to  Albany;  U.S. 
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283  to  Vernon;  and  U.S.  183  to  the 
Texas-Oklahoma  boundary  the  season 
has  been  deferred. 

(e)  In  North  Dakota  (that  portion  west 
of  U.S.  Highway  281)  the  inclusive  dates 
are  September  10  through  November  6, 
1988. 

(f)  In  South  Dakota,  the  inclusive 
season  dates  are  September  24  through 
October  30. 1988. 

(g)  In  Montana  (the  Central  Flyway 
portion  except  that  area  south  of  1-90 
and  west  of  the  Bighorn  River),  the 
inclusive  dates  are  October  1  through 
November  27, 1988. 

(h)  In  Wyoming,  in  Campbell, 
Converse,  Crook,  Goshen,  Laramie, 
Niobrara,  Platte,  and  Weston  Counties, 
the  inclusive  season  dates  are 
September  17  through  November  13, 
1988. 

Each  hunter  participating  in  the 
regular  sandhill  crane  hunting  season 
must  obtain  and  carry  in  his  possession 
while  hunting  sandhill  cranes  a  valid 
Federal  sandhill  crane  hunting  permit 
available  without  cost  from 
conservation  agencies  in  the  States 
where  crane  hunting  seasons  are 
allowed.  The  permit  must  be  displayed 
to  any  authorized  law  enforcement 
official  upon  request. 

Pacific  Flyway 

(a)  In  Arizona  (within  Game 
Management  Units  30A,  308,  31,  and  32), 
the  season  selection  has  been  deferred. 

(b)  In  Wyoming's  sandhill  crane- 
Canada  goose  hunt  areas:  Hunting  by 
State  permit  only. 

Bear  River  area  in  Lincoln  County — 
the  season  dates  are  September  3 
through  September  4, 1988.  Season  limits 
are  2  sandhill  cranes  per  hunter. 

Riverton  Boysen  Unit  in  Fremont 
County — the  season  dates  are 
September  10  through  September  11, 
1988.  Season  limits  are  2  sandhill  cranes 
per  hunter. 

Salt  River  (Star  Valley)  area  in 
Lincoln  County — the  season  dates  are 
September  3  through  September  4, 1988. 
Season  limits  are  1  sandhill  crane  and  2 
Canada  geese  per  hunter. 

Eden — Farson  Agricultural  Project  in 
Sweetwater  and  Sublette  Counties — the 
season  dates  are  September  3  through 
September  4, 1988.  Season  limits  are  2 
sandhill  cranes  and  1  Canada  goose  per 
hunter. 

8.  Section  20.109  is  revised  to  read  as 
follows: 


§20.109    Extended  seasons,  limits,  and 
hours  for  taking  migratory  game  t>irds  by 
falconry. 

Subject  to  the  applicable  provisions  of 
this  part,  the  areas  open  to  hunting,  the 
respective  open  seasons  (dates 
inclusive),  the  hawking  hours,  and  the 
daily  bag  and  possession  limits  on  the 
species  designated  in  this  section  are 
prescribed  as  follows: 

Daily  bag  limit 3  singly  or  in  the 

aggregate. 

Possession  limit 6  singly  or  In  the 

aggregate. 

These  Umits  apply  during  both  regular 
hunting  seasons  and  extended  falconry 
seasons. 

Hawking  hours:  One-half  hour  before 
sunrise  until  sunset  daily. 

Check  state  regulations  for  additional 
restrictions. 

Atlantic  Flyway 
Florida: 

Mourning  doves  and     Sept  24-I3ec.  2. 
wtiite-«nr>ged 
doves. 

Woodcock Ocl.  22-Dec.  4 

Snipe Nov.  1-Feb.  15. 

Common  moortiens       Sept.  24-Dec  3. 
and  rails. 
Maryland: 

Mourning  doves Sept  1-Oct.  23  and 

Nov.  1-Dec.  24. 

Rails Sept  1-Oea  16. 

Woodcock Oct  5-Jaa  19. 

Snipe Oct.  1-Nov.  25  and  Nov. 

28-Jan.  17. 
yVew  Jersey: 

Ducks Oct  3-Dec.  31  and  Mar. 

1-Mar.  10. 
Pennsylvania: 

Mourrwig  doves Sept  1-Dec.  16. 

Oucks  and  geese Oct  8-Jan.  8. 

\/lrginia: 

Woodcock  and  Oct.  17- Jan.  31. 

snipe 
Mourning  doves  and      Sept  1-Nov.  30  and 
rails.  Dec.  19-Jan.  3. 

Mississippi  Flyway 
Illinois: 

Mourning  doves,  Sept.  1-Dec.  16 

woodcock,  rails 
and  snipe 
Ducks,  mergansers       Oct.  8-Jan.  8. 
and  coots 
Indiana: 

Mourning  doves Oct  17-Nov.  3  and  Jan 

1-Jan  29 

Woodcock Sept  1-Sept  16. 

Iowa: 

Ducks,  coots,  and         Sept  1-Dec.  16. 
geese. 
Michigan: 

Snipe,  rails  and  Sept  1-Dec.  16. 

moortiens. 
Ducks,  coots,  and         Cct  4-Jan.  18, 
geese 
Minr>esola: 

Woodcock,  srupe.         Sept  1-Dec.  16. 
and  rails 
Missoun: 

Mourning  doves Sept  1-Oec.  16. 


Sept  1-Oec.  16. 


Wisconsin: 

Rails,  woodcock, 

snipe,  and 

gallinules. 
Ducks,  mergansers,       Nov.  8-Jan.  22. 

and  coots. 
Geese Oct.  1-Dec.  31. 

Central  Flyway 
Colorado: 

Ducks,  mergansers, 
coots  and  geese. 
Montana: 

All  migratory  game 
birds  exckKJmg 
doves. 
New  Mexico:  { 1 ) 

Mourning  doves 


Sept  1-Oct.  7  and  Oct 
19-Nov  4. 

Sept  17-Jan.  1 


Band-tailed  pigeons.. 

Sandhill  cranes  only 
in  Chaves,  Curry, 
De  Baca,  Eddy, 
Lea,  Quay,  and 
Roosevelt 
Counties. 

Ducks 

Canada  and  white- 
fronted  geese. 

Snow,  blue,  and 
Ross'  geese. 
North  Dakota: 

All  legal  migratory 
game  species. 
Oklahoma: 

Duck,  mergansers, 
and  cools. 
Texas: 

Mourning  doves 
(statewide). 

Rails  and  galhnuies .. 

White-winged  doves . 


Wyoming: 

Mourning  doves . 
Snipe  and  rails ... 


Sept.  1-Nov.  6  and  Nov 

22-Oec  30. 
Sept  1-Nov.  30. 
Oct  8-Jan.  22. 


Pacific  Flyway 
Colorado: 

Ducks,  mergansers, 
coots  and  geese. 
New  Mexico  (1) 

Mourning  doves 


Band-tailed  ptgeons.. 

Ducks 

Canada  and  white- 
fronted  geese. 

Snow,  blue  and 
Ross'  geese. 
Oregon- 
Doves  and  pigeons .. 
Wyomiryg: 

Moumirig  doves 

anipe  and  rails 


Oct  8-Jan.  15. 
Oct.  B-Jan.  15. 

Nov.  28-Feb.  28 


Sept  1-Nov  6. 
Oct  8-Jan,  22 


Sept  1-Nov  20  and 
Jan.  I^Jan.  26. 

Sept  1-Nov.  20  and 
Jan  1-Jan  26. 

Sept  1-Nov.  20  and 
Jan.  1-Jan.  26. 

Sept  1-Oct  15. 
Sept.  17-Nov.  25 


Sept.  1-Oct.  7  and  Oct 
15-Ocl.  24. 

Sept.  1-Nov.  6  and  Nov. 

22-Dec.  30. 
Sept  1-Nov.  30. 
Oct.  8-Jan.  8. 
Oct.  8-Jan.  15. 

Oct  8- Jan.  8. 


Sept  1-Oec.  16 

Sept.  1-Oct.  15. 
Sept  17-Nov.  25. 

Note:  See  waterfowl  season  footnotes  for 
descriptions  of  zones.  For  some  States,  the 
extended  falconry  season  dates  also  include 
general  season  dates. 

Date:  August  25, 1988. 
Susan  Recce, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[PR  Doc.  88-19806  Filed  8-30-88;  8:45  am] 
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Presidential  Documents 


Presidential  Determination  No.  8ft-20  of  July  26,  1988 

Determination  Pursuant  to  Section  2(c)(1)  of  the  Migration  and 
Refugee  Assistance  Act  of  1962,  as  Amended 


Memorandum  for  the  Secretary  of  State,  United  States  Coordinator  for 
Refugee  Affairs 

Pursuant  to  Section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act  of 
1962,  as  amended,  in  order  to  meet  unexpected  urgent  refugee  and  migration 
needs  in  Africa,  I  hereby  determine  that  it  is  important  to  the  national  interest 
that  $10.5  million  be  made  available  from  the  United  States  Emergency 
Refugee  and  Migration  Assistance  Fund  (Emergency  Fund)  for  assistance  to 
persons  in  Africa,  including,  as  appropriate,  contributions  to  the  International 
Committee  of  the  Red  Cross  (ICRC),  the  United  Nations  High  Commissioner 
for  Refugees  (UNHCR),  and  other  international  organizations  and  voluntary 
agencies  providing  assistance  to  such  persons.  Within  the  total,  approximately 
$5.0  miUion  will  be  contributed  to  the  UNHCR/League  of  Red  Cross  Societies 
for  urgent  African  appeals  and  approximately  $5.5  miUion  will  be  contributed 
to  the  ICRC  for  Africa. 

The  Secretary  of  State  is  requested  to  inform  the  appropriate  committees  of 
the  Congress  of  this  Determination  and  the  obligation  of  funds  under  this 
authority. 

This  Determination  shall  be  published  in  the  Federal  Register. 


THE  WHITE  HOUSE, 

Washington.  July  26,  1988. 


a 


crv^ii^flxVs. 


\  <jL-©oQ^<S^ 


cc:  The  Attorney  General 

The  Secretary  of  Health  and  Human  Services 
Commissioner,  Immigration  and  Naturalization  Service 
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This  section  of  the  FEDERAL   REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  nmst 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulatior^,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  920 

California  Kiwifruit;  Increase  In 
Expenses 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Final  rule. 


SUMMARY:  This  final  rule  regarding 
California  kiwifruit  will  increase  and 
revise  the  authorized  expenses  under 
Marketing  Order  920  for  the  1988-89 
fiscal  period.  Amending  this  budget  will 
allow  the  Kiwifruit  Administrative 
Committee  to  incur  expenses  reasonable 
and  necessary  to  administer  the 
program.  Funds  for  this  program  will  be 
derived  from  assessments  on  handlers. 

EFFECTIVE  DATE:  August  1, 1988  through 
July  31, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  A.  Delello,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456,  telephone  202-475-5610. 

SUPPLEMENTARY  INFORMATION:  This 
findl  rule  is  i.ssued  under  Marketing 
Order  No.  920  (17  CFR  Part  920) 
regulating  the  handling  of  kiwifruit 
grown  in  California.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  {7  U.SC.  601-674],  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 


considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  145  handlers 
of  California  kiwifruit  under  this 
marketing  order,  and  approximately 
1225  California  kiwifruit  producers. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

The  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
kiwifruit  handled  from  the  beginning  of 
such  year.  An  annual  budget  of 
expenses  is  prepared  by  the  committee 
and  submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  kiwifruit.  They  are  familiar 
with  the  committee's  needs  and  with  the 
costs  for  goods,  services  and  personnel 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  kiwifruit.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
committee's  expected  expenses.  A 
recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  by  the 
committee  before  the  season  starts,  and 
expenses  are  incurred  on  a  continuous 
basis.  Therefore,  budget  and  assessment 
rate  approval  must  be  expedited  so  that 


the  committee  will  have  funds  to  pay  its 
expenses. 

The  Kiwifruit  Administrative 
Committee  (KAC)  met  on  July  12, 1988. 
and  revised  the  budget  for  the  fiscal 
period  which  began  August  1, 1988.  The 
amended  budget  will  total  $129,025 
instead  of  the  currently  approved 
$112,618.  rhe  amended  budget  will 
revise  several  major  expense  items, 
including  an  increase  in  field  staff 
salaries  from  $29,650  to  $41,010,  and  an 
increase  in  the  pension  plan  from  $2,860 
to  $5,337.  Also,  an  additional  55,000  was 
recommended  for  the  purchase  of 
microwave  ovens  and  digital  scales,  to 
be  used  by  the  KAC  field  staff  to 
demonstrate  a  new  method  of  measuring 
kiwifruit  maturity.  It  will  be  useful  to 
introduce  the  testing  procedure  to  the 
handlers  now,  since  it  is  under 
consideration  as  a  future  regulatory 
requirement. 

The  recommended  assessment  rate  of 
$0.0125  is  unchanged  and  the  same  as 
last  year.  Projected  shipments  of  8.7 
million  trays  will  yield  $108,750  in 
assessment  income.  This  income,  when 
added  to  approximately  $20,000  from  the 
reserve,  will  be  adequate  to  cover 
budgeted  expenses. 

While  this  action  will  impose  some 
additional  costs  to  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  (53  FR  30289.  August  11, 
1988).  That  document  contained  a 
proposal  to  amend  §  920.204  to  revise 
and  increase  expenses  for  the  Kiwifruit 
Administrative  Committee.  That  rule 
provided  that  interested  persons  could 
file  comments  through  August  22, 1988. 
No  comments  were  received. 

It  is  found  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred 
and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  action  should  be  expedited 
because  the  committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
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which  are  incurred  on  a  continuous 
basis.  In  addition,  handlers  are  aware  of 
this  action  which  was  recommended  by 
the  committee  at  a  public  meeting. 
Therefore,  the  Secretary  also  finds  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Part  920 

Marketing  agreements  and  orders, 
Kiwifruit  (California). 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
920  be  amended  as  follows: 

PART  920— KIWIFRUIT  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  920  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  920.204  is  revised  to  read  as 
follows:  [this  section  prescribes  the 
annual  expenses  and  assessment  rate 
and  will  not  be  published  in  the  Code  of 
Federal  Regulations]: 

§  920.204    Expenses  and  assessment  rate. 

Expenses  of  $129,025  by  the  Kiwifruit 
Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$0.0125  per  7Vz  pound  tray  or  equivalent 
is  established  for  the  fiscal  year  ending 
July  31, 1989.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

Dated:  August  29, 1988. 

Robert  C.  Keeney. 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

[¥K  Doc.  88-19935  Filed  8-31-88;  8:45  am] 
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Farmers  Home  Administration 

7  CFR  Part  1951 

Endorsement  of  Checks  for  Deposit  in 
Concentration  Banking  System 

agency:  Farmers  Home  Administration, 
USDA. 

action:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  is  amending  its 
regulations  to  reflect  changes  in  the 
internal  handling  of  collections.  This 
action  is  necessary  because  of  the 
requirement  of  the  Federal  Reserve 
Board's  Regulation  CC.  FmHA  offices 
under  Regulation  CC  must  endorse 
checks/money  orders  in  a  specific  way. 
The  intended  effect  of  this  amendment 
is  to  provide  for  clear  and  uniform 


endorsements  of  checks.  This  will 
facilitate  the  identification  of  the 
depository  bank  and  expedite  the  return 
of  unpaid  checks. 

EFFECTIVE  DATE:  September  1. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ed  Douglas,  Financial  Analyst,  Farmers 
Home  Administration,  U.S.  Department 
of  Agriculture,  Room  5507,  South 
Agriculture  Building,  Washington,  DC 
20250,  Telephone  (202)  475-4425. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291,  and, 
since  this  action  has  no  impact  on 
FmHA  borrowers  or  other  members  of 
the  public,  it  has  been  determined  to  be 
exempt  from  those  requirements 
because  it  involves  only  internal  agency 
management.  It  is  the  policy  of  this 
Department  that  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts  shall  be  published  for 
comment  notwithstanding  exemption  in 
5  U.S.C.  553  with  respect  to  such  rules. 
This  action,  however,  is  not  published 
for  proposed  rulemaking  since  it 
involves  internal  agency  management 
and  publication  for  comment  is 
unnecessary. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  Environmental  Program.  It  is 
the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  Action  significantly  affecting 
the  quality  of  the  human  environment 
and,  in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

For  reasons  set  forth  in  the  Final  Rule 
related  to  Notice  7  CFR  Part  3015, 
Subpart  V  (48  FR  29115,  June  24. 1983). 
and  FmHA  Instruction  1940-}, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23, 1983),  this 
activity  is  related  to  the  following 
programs  that  are  subject  to 
intergovernment  consultations  with 
State  and  local  officials: 

10.405 — Farm  Labor  Housing  Loan  and 

Grants 
10.411 — Rural  Housing  Site  Loans 

(Section  523  and  524  Site  Loans) 
10.414 — Resource  Conservation  and 

Development  Loans 
10.415 — Rural  Rental  Housing  Loans 
10.416— Soil  and  Water  Loans 
10.418 — Water  and  Waste  Disposal 

System  for  Rural  Communities 
10.419 — Watershed  Protection  and  Flood 

Prevention  Loans 


10.420— Rural  Self-Help  Housing 
Technical  Assistance  (Section  523 
Technical  Assistance) 
10.422 — Business  and  Industrial  Loans 
10.423 — Community  Facilities  Loans 
10.427— Rural  Rental  Assistance 
Payment  (Rental  Assistance) 

In  turn,  the  following  programs  to 
which  this  activity  is  also  related,  are 
not  subject  to  Executive  Order  12372: 

10.404 — Emergency  Loans 
10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 
10.410 — Low-Income  Housing  Loans 

(Section  502  Rural  Housing  Loans) 
10.417 — Very  Low-Income  Housing 

Repair  Loans  and  Grants  (Section  504 

Rural  Housing  Loans  and  Grants) 
10.421— Indian  Tribes  and  Tribal 

Corporation  Loans 
10.428 — Economic  Emergency  Loans 

List  of  Subjects  in  7  CFR  Part  1951 

Accounting,  Credit,  Loan  programs- 
Agriculture,  Loan  programs — Housing 
and  community  development. 
Mortgages,  Collection  of  loan  payments 
and  depositing  payment  through  the 
Concentration  Banking  System  (CBS). 
Financial  Insfitutions. 

Therefore,  Chapter  XVIII,  Title  7, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  Part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  42  U.S.C.  1480:  5 
U.S.C.  301:  7  CFR  2.23;  7  CFR  2.70. 

Subpart  B — Collections 

2.  Section  1951.55  is  revised  to  read  as 
follows: 

§  1951.55    Receiving  and  processing 
collections. 

FmHA  offices  receive  borrower 
payments  either  through  the  mail  or  in 
person  in  the  form  of  checks,  money 
orders,  and  cash.  Payments  are  recorded 
on  the  appropriate  accounting  forms 
which  are  Form  FmHA  451-2,  Form 
FmHA  1944-9,  or  a  payment  coupon. 
These  documents  are  used  to  transmit 
accounting  information  to  the  Finance 
Office.  In  addition,  the  FmHA  office 
records  payments  on  either  a 
management  system  card,  a  servicing 
card,  or  a  rental  assistance  tracking 
form,  as  appropriate. 
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Date:  August  29, 1988. 

Vance  L  Clark. 

Administrator.  Farmers  Home 
Administration. 

[FR  Doc.  88-19938  Filed  8-31-88;  8:45  am] 

aiUJNO  CODE  3410-07-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

22  CFR  Part  204 

Housing  Guaranty  Standard  Terms  and 
Conditions 

AQENCY:  Agency  for  International 
Development  (A.I.D.).  IDCA. 
ACTION:  Final  rule. 

summary:  Title  22  U.S.C.  2181-2183 
establishes  a  housing  guaranty  program 
to  assist  developing  countries.  22  U.S.C. 
2182  authorizes  the  issuance  of 
guaranties  to  eligible  investors  who 
meet  certain  prescribed  criteria.  The 
Standard  Terms  and  Conditions  set  out 
in  this  Final  Rule  are  those  pursuant  to 
which  the  United  States  of  America 
would  issue  its  guaranty. 
EFFECTIVE  DATE:  October  3, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Kitay.  Assistant  General 
Counsel,  Agency  for  International 
Development.  GC/PRE,  Room  3328  NS. 
Washington,  DC  20523,  Telephone:  202/ 
647-8235  (FTS  647-6235). 
SUPPLEMENTARY  INFORMATION:  Since  the 
inception  of  the  Housing  Guaranty 
Program,  the  Office  of  Housing  (now 
known  as  the  Office  of  Housing  and 
Urban  Programs)  of  the  Agency  for 
International  Development  (A.I.D.)  has 
used  separately  executed  Contracts  of 
Guaranty  which  contain  the  terms  and 
conditions  under  which  the  United 
States  of  America  will  issue  its 
guaranty.  Preparing  and  executing 
separate  Contracts  of  Guaranty  is  a 
cumbersome  repetitive  process,  the 
purpose  of  which  can  be  equally  well 
served  by  publishing  a  standard  rule. 
Once  the  rule  (i.e.,  terms  and  conditions 
of  A.I.D.'s  guaranty)  is  pubHshed,  a 
simple  cross  reference  to  the  CFR  rule  in 
the  guaranty  legend  signed  on  the 
reverse  side  of  each  guarantied  note  will 
suffice  to  advise  noteholders  of  their 
contractual  rights  against  A.I.D.  as 
guarantor. 

A  proposed  rule  on  this  subject  was 
pubhshed  in  the  Federal  Register  on 
April  11, 1988,  at  FR  11872.  The  final 
date  for  receipt  of  comments  was  May 
11, 1988.  The  final  rule  now  published 
reflects  technical  changes  resulting  from 


comments  received,  but  no  substantive 
comments  were  received. 

The  rulemaking  document  is  not 
subject  to  rulemaking  under  5  U.S.C.  553 
or  to  regulatory  analysis  under 
Executive  Order  12291  because  it 
involves  a  foreign  affairs  function  of  the 
United  States. 

As  required  by  the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501-3520)  (1982)  do  not 
apply.  An  environmental  impact 
statement  is  not  required  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.). 

List  of  Subjects  in  22  CFR  Part  204 

Loan  programs,  Foreign  relations. 
Health,  Housing  and  community 
development.  Finance,  Guaranteed 
loans. 

Accordingly,  a  new  Part  204  is  added 
to  Title  22.  Chapter  II  of  the  Code  of 
Federal  Regulations  as  follows: 


PART  204— HOUSING  GUARANTY 
STANDARD  TERMS  AND  CONDITIONS 


3ul>part  A— Definitions 


204.1 


Definitions. 


Subpart  B— The  Guaranty 

204.11  The  guaranty. 

204.12  Guaranty  eligibility. 

204.13  Non-impairment  of  the  guaranty. 

204.14  Transferability  of  guaranty;  Note 
register. 

204.15  Paying  agent  obligation. 

Sul>part  C — Procedure  for  Obtaining 
Compensation 

204.21  Event  of  default;  Application  for 
compensation;  Payment. 

204.22  Right  of  A.I.D.  to  cure  default. 

204.23  Payment  to  A.I.D.  of  excess  amounts 
received  by  the  lender  or  any  assignee. 

Subpart  D — Covenants 

204.31  Prosecution  of  claims. 

204.32  Change  in  agreements. 

204.33  A.I.D.  approval  of  acceleration  of 
rntes. 

Subpart  E— Administration 

204.41  Arbitration. 

204.42  Notice. 

204.43  Governing  law. 

Exhibit  A — Application  for  compensation. 
Exhibit  B — Assignment. 

Authority:  22  U.S.C.  2381. 

Subpart  A— Definitions 

§  204.1    Definitions. 

Wherever  used  in  these  standard 
terms  and  conditions: 


(a)  "A.I.D."  means  the  United  States 
Agency  for  International  Development 
or  its  successor  with  respect  to  the 
housing  guaranty  authorities  contained 
in  Title  III,  Chapter  2  of  Part  I  of  the 
Foreign  Assistance  Act  of  1961.  as 
amended  (the  "Act"). 

(b)  "Eligible  Note(s)"  means  (a) 
Note(s)  meeting  the  eligiblity  criteria  set 
out  in  §  204.12  hereof. 

(c)  "Eligible  Investor"  means  an 
"eligible  investor"  as  defined  m  section 
238(c)  of  the  Act. 

(d)  "Lender"  means  an  Eligible 
Investor  who  initially  provides  loan 
funds  to  the  Borrower  in  exchange  for 
Eligible  Note(s). 

(e)  "Investment"  respecting  any 
Eligible  Note  means  the  principal 
amount  of  such  Eligible  Note. 

(f)  "Assignee"  means  the  owner  of  an 
Eligible  Note  who  is  registered  as  an 
Assignee  on  the  Note  Register  of  Eligible 
Notes  required  to  be  maintained  by  the 
Paying  Agent  and  who  is  an  "Eligible 
Investor." 

(g)  "Outstanding  Investment" 
respecting  any  Eligible  Note  means  the 
Investment  less  the  net  amount  of  any 
repayments  of  principal  of  the 
Investment  made  by  or  on  behalf  of  the 
Borrower  or  A.I.D. 

(h)  "Further  Guaranteed  Payments" 
means  the  amount  of  any  loss  suffered 
by  the  Lender  or  by  any  Assignee  by 
reason  of  the  Borrower's  failure  to 
comply  on  a  timely  basis  with  any 
obligation  it  may  have  under  an  Eligible 
Note  to  indemnify  and  hold  harmless  the 
Lender  and  Assignee  from  taxes  or 
governmental  charges  or  any  expense 
arising  out  of  taxes  or  any  other 
governmental  charges  relating  to  the 
Note  in  the  country  of  the  Borrower. 

(i)  "Loss  of  Investment"  respecting 
any  Eligible  Note  means  an  amount  in 
Dollars  equal  to  the  total  of  the  (1) 
Application,  (2)  Further  Guaranteed 
Payments  unpaid  as  of  the  Date  of 
AppHcafion,  and  (3)  interest  accrued  at 
the  rate(s)  specified  in  the  Note(s)  and 
unpaid  on  the  Outstanding  Investment 
and  Further  Guaranteed  Payments  to 
and  including  the  date  on  which  full 
payment  thereof  is  made  to  the  Lender 
or  any  Assignee. 

(j)  "Application  for  Compensation" 
means  an  executed  application  in  the 
form  of  Exhibit  A  hereto  which  the 
Lender  or  any  Assignee  files  with  A.I.D. 
pursuant  to  §  204.21  of  this  part. 

(k)  "Applicant"  means  a  Lender  or 
Assignee  who  files  an  Application  for 
Compensation  with  A.I.D. 

(1)  "Date  of  Application  '  means  the 
effective  date  of  an  Application  for 
Compensation  filed  with  A.I.D.  pursuant 
to  §  204.21  of  this  part. 
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(m)  "Business  Day"  means  a  date  on 
which  banks  of  the  District  of  Columbia 
of  the  United  States  of  America  are 
open  for  business. 

(n)  "Guaranty  Payment  Date  '  means  a 
Business  Day  not  more  than  sixty  (60) 
calendar  days  after  the  related  Date  of 
Application;  provided  that  (1) 
compensation  to  the  party  filing  the 
related  Application  for  Compensation  is 
due  and  payable  on  such  ilaie,  in 
accordance  with  the  terms  of  this 
Guaranty  and  (2)  tender  of  assignment 
referred  to  in  subsection  204.21(f)  is 
made  as  therein  provided. 

Subpart  B— The  Guaranty 
§  204. 1 1    Ttie  Guaranty. 

Subject  to  these  standard  terms  and 
conditions,  the  United  States  of 
America,  acting  through  A.I.D.,  agrees  to 
pay  to  any  Lender  or  Assignee  who  has 
been  determined  to  be  an  Eligible 
Investor  compensation  in  Dollars  equal 
to  its  Loss  of  Investment  under  the 
Eligible  Note;  provided,  however,  that 
no  such  payment  shall  be  made  for  any 
such  loss  arising  out  of  fraud  or 
misrepresentation  for  which  such 
Lender  or  Assignee  is  responsible  or  of 
which  it  had  knowledge  at  the  time  it 
became  such  Lender  or  Assignee. 
This  Guaranty  shall  apply  to  each 
Eligible  Note  registered  on  the  Note 
Register  required  to  be  maintained  by 
the  Paying  Agent. 

§204.12    Guaranty  eligibility. 

(a)  Eligible  Notes  only  may  be 
guarantied  hereunder,  and  Eligible 
Investors  only  are  entitled  to  the 
benefit*  of  this  Guaranty.  Notes  in  order 
to  achieve  Eligible  Note  status  must  be 
signed  on  behalf  of  the  Borrower, 
manually  or  in  facsimile,  by  a  duly 
authorized  representative  of  the 
Borrower;  and  they  must  contain  a 
guaranty  legend  incorporating  these 
standard  terms  and  conditions  signed  on 
behalf  of  A.I.D.  by  either  a  manual 
signature  or  a  facsimile  signature  or  an 
authorized  representative  of  A.I.D. 
together  with  a  certificate  of 
authentication  manually  executed  by  a 
Paying  Agent  whose  appointment  by  the 
Borrower  is  consented  to  by  A.I.D.  in  a 
Paying  and  Transfer  Agency  Agreement. 

(b)  A.LD.  shall  designate  in  a 
certificate  delivered  to  the  Lender  and 
to  the  Paying  Agent,  the  person(s) 
whose  signature  shall  be  binding  on 
A.I.D.  The  certificate  of  authentication 
of  the  Paying  Agent  issued  pursuant  to 
the  Paying  and  Transfer  Agency 
Agreement  shall,  when  manually 
executi»d  by  the  Paying  Agent,  be 


conclusive  evidence  binding  on  A.I.D. 
that  the  Note  has  been  duly  executed  on 
behalf  of  the  Borrower  and  delivered. 

§  204. 1 3    Non-impairment  of  the  guaranty. 

The  full  faith  and  credit  of  the  United 
States  of  America  is  pledged  to  the 
performance  of  this  Guaranty.  The 
Guaranty  shall  not  be  affected  or 
impaired  by  any  defect  in  the 
authorization,  execution,  delivery  or 
enforceability  of  any  agreement  or  other 
document  executed  by  the  Lender, 
A.I.D.,  the  Paying  Agent  or  the  Borrower 
in  connection  with  the  transactions 
contemplated  by  this  Guaranty.  This 
non-impairment  of  the  guaranty 
provision  shall  not,  however,  be 
operative  with  respect  to  any  amount 
arising  out  of  fraud  or  misrepresentation 
for  which  the  Lender  or  Assignee  is 
responsible  or  of  which  it  had 
knowledge  prior  to  the  time  it  became 
such  Lender  or  Assignee. 

§  204.14    Transferability  of  guaranty,  Note 
Register. 

The  Lender  of  any  Assignee  may 
assign,  transfer  or  pledge  the  Eligible 
Notes  to  any  Eligible  Investor.  Any  such 
assignment,  transfer  or  pledge  shall  be 
effective  on  the  date  that  the  name  of 
the  new  Assignee  is  entered  on  the  Note 
Register  required  to  be  maintained  by 
the  Paying  Agent  pursuant  to  the  Paying 
and  Transfer  Agency  Agreement.  A.I.D. 
shall  be  entitled  to  treat  the  persons  in 
whose  names  the  Eligible  Notes  are 
registered  as  the  owners  thereof  for  all 
purposes  of  this  Guaranty  and  A.I.D. 
shall  not  be  affected  by  notice  to  the 
contrary. 

§  204. 1 S    Paying  agent  obligations. 

Failure  of  the  Paying  Agent  to  perform 
any  of  its  obligations  pursuant  to  the 
Paying  and  Transfer  Agency  Agreement 
shall  not  impair  the  Investor's  or  any 
Assignee's  rights  under  this  Contract  of 
Guaranty,  bat  may  be  the  subject  of 
action  for  damages  against  the  Paying 
Agent  by  A.I.D.  as  a  result  of  such 
failure  or  neglect;  provided,  however, 
that  the  Paying  Agent  is  not  authorized 
to  issue  and  authenticate  and  have 
Notes  outstanding  at  any  time  in  excess 
of  the  principal  amount  of  the  Loan. 

Subpart  C— Procedure  for  Obtaining 
Compensation 

§  204.21    Event  of  default;  Application  for 
compensation;  Payment 

(a)  Within  one  year  after  an  Event  of 
Default,  as  this  term  is  defined  in  an 
Eligible  Note,  the  Lender  or  Assignee 
may  file  with  A.I.D.  an  Application  for 
Compensation  in  form  as  provided  in 
Exhibit  A.  A.I.D.  shall  make  the  required 


payment  not  later  than  sixty  (60)  days 
after  the  Date  of  Application  unless 
A.I.D.  has  cured  the  default  under 
§  204.22. 

(b)  Guaranty  Payment.  On  or  before 
the  Guaranty  Payment  Date,  the 
Applicant  shall  tender  assignment  of  all 
Applicant's  right,  title  and  interest  as  of 
the  Date  of  Application  in  and  to  all 
sums  for  which  Application  has  been 
made.  A.I.D.  shall  accept  the  assignment 
and  pay  or  cause  to  be  paid  to  Applicant 
and  compensation  due  to  the  Applicant 
pursuant  to  the  Guaranty. 

§  204.22    Right  of  A.I.D.  to  cure  default 

Within  sixty  (60)  days  after  the  Date 
of  Application  for  Compensation,  A.I.D. 
may  at  any  time  make  payments  to  the 
Lender  or  any  Assignee  equal  to  all 
installments  of  principal  due  and  unpaid 
under  any  Note  (other  than  installments 
whose  maturity  has  been  accelerated), 
together  with  interest  on  the  unpaid 
principal  amount  of  the  Note  to  the  date 
of  such  payment  by  A.I.D.,  and  any 
Further  Guaranteed  payments  due  and 
unpaid,  and  thereby  prevent  or  cure  any 
default  under  the  Note.  Upon  such  a 
payment  by  A.I.D.,  if  the  Lender  or 
Assignee  shall  have  accelerated  such 
Note,  such  acceleration  shall  be 
immediately  rescinded  or.  if  such  Note 
shall  not  have  been  accelerated,  such 
Note  shall  not  thereafter  be  accelerated 
as  a  result  of  such  Event  of  Default. 

§  204.23    Payment  to  A.I.D.  of  excess 
amounts  received  by  ttie  lender  of  any 
assignee. 

If  the  Lender  or  Assignee  shall,  as  a 
result  of  A.LD.  paying  compensation 
under  this  Guaranty,  receive  an  excess 
payment,  it  shall  refund  the  excess  to 
A.I.D. 

Subpart  D— Covenants 

§  204.31    Prosecution  of  claims. 

After  an  assignment  to  A.I.D.  by  the 
Lender  or  any  Assignee  pursuant  to 
§  204.21(b),  A.I.D.  shall  have  exclusive 
power  to  prosecute  all  claims  related  to 
the  outstanding  Eligible  Notes  so 
assigned.  If  the  Lender  or  such  Assignee 
continues  to  have  an  interest  in  the 
outstanding  Eligible  Notes,  the  Lender  or 
such  Assignee  and  A.I.D.  shall  consult 
with  each  other  with  respect  to  their 
respective  interests  in  such  Eligible 
Notes  and  the  manner  of  and 
responsibility  for  prosecuting  claims. 

§  204.32    ClMnge  In  agreements. 

Neither  the  Lender  nor  any  Assignee 
will  consent  to  any  change  or  waiver  of 
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any  provision  of  any  document 
contemplated  by  this  Guaranty  without 
the  prior  written  consent  of  A.I.D. 

§  204.33    A.I.D.  approval  of  acceleration  of 
notes. 

Without  the  prior  approval  of  A.I.D., 
the  Lender  or  any  Assignee  shall  not 
accelerate  any  Eligible  Notes  held  by  it 
on  account  of  the  happening  of  an  Event 
of  Default  other  than  failure  to  make  a 
payment  when  due  on  the  note. 

Subpart  E— Administration 

§  204.41    Arbitration. 

Any  controversy  or  claim  between 
A.I.D.  and  the  Lender  or  any  Assignee 
arising  out  of  this  Guaranty  shall  be 
settled  by  arbitration  to  be  held  in 
Washington,  DC  in  accordance  with  the 
then  prevailing  rules  of  the  American 
Arbitration  Association,  and  judgment 
on  the  award  rendered  by  the 
arbitrators  may  be  entered  in  any  court 
of  competent  jurisdiction. 

§204.42    Notice. 

Any  communication  to  A.I.D.  pursuant 
to  this  Guaranty  shall  be  in  writing  in 
the  English  language,  shall  refer  to  the 
A.I.D.  Housing  Guaranty  Project 
Number  inscribed  on  the  Eligible  Note 
and  shall  be  complete  on  the  day  it  shall 
be  actually  received  by  A.I.D.  at  the 
address  specified  below: 

Mail  Address: 
Office  of  Housing  and  Urban 
Programs,  Agency  for  International 
Development,  Washington,  DC 
20523. 

Re:  A.I.D.  Housing  Guaranty  Project 

-HG- » 

Telex  Nos.:  ITT  440001  (Answer  back  is 
AIDWNDC)  RCA  248379  (Answer 
back  is  248379  AID  UR)  WU  892703 
(Answer  back  is  AID  WSH)  WU 
64154  (Answer  back  is  AID  64154) 
Fax  No.:  202/647-4958 
Cable  Address:  AID  WASH  DC 

Other  addresses  may  be  substituted  for 
the  above  upon  the  giving  of  notice  of 
such  substitution  to  each  Lender  or 
Assignee  by  first  class  mail  at  the 
addresses  set  forth  in  the  Note  Register. 

§  204.43    Governing  law. 

This  Guaranty  shall  be  governed  by 
and  construed  in  accordance  with  the 
laws  of  the  United  States  of  America 
governing  contracts  and  commercial 
transactions  of  the  United  States 
Government. 


Exhibit  A 

Application  for  Compensation 

Office  of  Housing  and  Urban  Programs. 
Agency  for  International  Development, 
International  Development  Cooperation 
Agency,  Washington,  D.C.  20523 

Ref:  Guaranty  dated  as  of ,  19 : 

A.I.D.  Housing  Project  HG- 

Gentlemen; 

You  are  hereby  advised  that  payment  of 
$ __^  (consisting  of  $ of 


By   — 

Name  • 
Title  • 
Dated 


principal,  $_ 
$ 


.  of  interest  and 


in  Further  Guaranteed  Payments 
as  defined  in  Section  204.01(i)  of  the  Standard 
Terms  and  Conditions  of  the  above- 
mentioned  Guaranty  ')  was  due  on , 

19 ,  on  S principal  amount  of 

Notes  held  by  the  undersigned  of  the 

(the  "Borrower"),  issued 

pursuant  to  the  Loan  Agreement,  dated  as  of 

, ,  between  the  Borrower  and 

.^ Of  such  amount  $ 

was  not  received  on  such  date  and  has  not 
been  received  by  the  undersigned  at  the  date 
hereof.  In  accordance  with  the  terms  and 
provisions  of  the  above-mentioned  Guaranty, 
the  undersigned  hereby  applies,  under 
Section  204.21  of  said  Guaranty,  for  payment 

of  a  total  of  $ ,  representing 

$ ,  the  outstanding  principal 

amount  of  the  presently  outstanding  Notes  of 
the  Borrower  held  by  the  undersigned  issued 
pursuant  to  said  Loan  Agreement,  and 

$ in  Further  Guaranteed 

Payments,^  plus  accrued  and  unpaid  interest 
thereon  to  and  including  the  date  payment  in 
full  is  made  by  you  pursuant  to  said 
Guaranty.  Such  payment  is  to  be  made  at 
your  office  in  Washington,  DC. 
(Name  of  Applicant] 

By   

Name ■ — 

Title    

Dated 

Exhibit  B 

Assignment 

The  undersigned,  being  the  registered 
owner  of  a  Note  in  the  principal  amount  of 

$ issued  by  the 

(the  "Borrower"),  pursuant ,  and 

guaranty,  dated  as  of . the 

"Guaranty"),  between  the  Lender  and  the 
United  States  of  America,  acting  through  the 
Agency  for  International  Development 
("A.I.D."),  hereby  assigns  to  A.I.D.,  without 
recourse  (i)  its  entire  right,  title  and  interest 
in  and  to  the  Note  of  the  Borrower  referred  to 
above  (which  Note  is  attached  hereto), 
including  its  rights  to  unpaid  interest  on  such 
Note,  and  (ii)  its  entire  outstanding  right,  title 
and  interest  arising  out  of  said  Loan 
Agreement  with  respect  to  such  Note,  except 
the  undersigned's  right  to  receive  payments 
under  the  Loan  Agreement  in  respect  of 
which  A.I.D.  has  made  no  payment  to  the 
undersigned  as  of  the  date  hereof. 
(Name  of  Applicant] 


Accepted: 

UNITED  STATES  OF  AMERICA 

By   


Name 

Title    

Dated 

Date:  August  22, 1988. 
Fredrik  A.  Hansen, 

Deputy  Director.  Agency  for  International 
Development,  Office  of  Housing  and  Urban 
Programs. 

|FR  Doc.  88-19861  Filed  8-31-88,  8:45  am) 
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'  Enter  title  and  numerical  designation  of  the 
relevant  A.I.D.  Housing  Guaranty  Project  as 
inscribed  on  each  Note  guaranty  legend. 


"  Strike  inapplicable  portion. 

'  In  the  event  the  Application  for  Compensation 
relates  to  Further  Guaranteed  Payments,  such 
Application  must  also  contain  e  statement  of  the 
nature  and  circumstances  of  the  related  loss. 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

Occupational  Exposure  to 
Formaldehyde 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
ACTION:  Notice  of  deferral  of  effective 
date  for  certain  laboratories. 

summary:  This  notice  defers  the 
effective  date  of  the  standard  on 
occupational  exposure  to  formaldehyde 
(29  CFR  1910.1048)  for  all  laboratories 
except  for  those  classified  as  anatomy, 
histology,  or  pathology  laboratories, 
until  January  1, 1989.  This  action  is 
necessary  to  allow  additional  time  for 
the  Occupational  Safety  and  Health 
Administration  (OSHA)  to  reach  a 
decision  on  whether  to  cover  these 
laboratories  under  the  scope  of  the 
Formaldehyde  Standard  or  to  include 
them  under  the  Toxic  Substances  in 
Laboratories  Standard,  which  has  not 
yet  been  published. 
EFFECTIVE  DATE:  January  1, 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  James  F.  Foster,  Director,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3649,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 
Telephone  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION:  On 
December  4, 1987,  a  revised  standard  for 
occupational  exposure  to  formaldehyde 
was  published  in  the  Federal  Register 
(52  FR  46168).  That  standard,  among 
other  things,  divided  all  laboratories 
into  two  groups:  (a)  Anatomy,  histology, 
and  pathology  laboratories,  and  (b)  all 
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other  laboratories  ["other  laboratories"). 
Effective  February  2, 1988,  the 
Formaldehyde  Standard,  as 
promulgated,  covered  occupational 
exposiue  to  formaldehyde  in  anatomy, 
pathology,  and  histology  laboratories.  In 
addition,  the  revised  permissible 
exposure  levels  became  effective  on  that 
date  for  other  laboratories.  The  effective 
date  of  the  remaining  provisions  of  the 
Formaldehyde  Standard  was  deferred 
for  these  other  laboratories  until 
September  1, 1988. 

OSHA  believed  that  the  deferred 
effective  date  would  give  it  time  to 
complete  the  generic  rulemaking 
covering  Toxic  Substances  in 
Laboratories  (51  FR  26660,  July  24, 1986). 
As  part  of  that  generic  rulemaking, 
OSHA  would  decide  whether 
formaldehyde  exposures  in  other 
laboratories  would  be  covered  under  the 
Formaldehyde  Standard  or  the  Toxic 
Substances  in  Laboratories  Standard  (51 
FR  26600,  luly  24, 1986;  see  also  52  FR  at 
46289,  December  4, 1987).  OSHA 
deferred  this  decision,  pending  the 
completion  of  the  generic  Toxic 
Substances  in  Laboratories  Standard, 
since  it  might  be  more  appropriate  to 
cover  the  use  of  formaldehyde  in  these 
other  laboratories  under  the  generic  rule 
for  laboratories  than  under  the 
substance-specific  Formaldehyde 
Standard. 

The  Toxic  Substances  in  Laboratories 
Standard  has  not  yet  been  fmalized. 
OSHA  projects  that  the  fmal  rule  may 
not  be  issued  until  January  1, 1989.  To 
avoid  possible  start-up  costs  which 
these  other  laboratories  might  incur  to 
comply  with  the  ancillary  provisions  of 
the  Formaldehyde  Standard  which  may 
be  superseded  by  the  generic  laboratory 
standard,  the  effective  date  for  coverage 
of  other  laboratories  under  the  ancillary 
provisions  of  the  Formaldehyde 
Standard  is  being  deferred  until  January 
1, 1989.  In  the  interim  period,  other 
laboratories  whose  employees  are 
exposed  to  formaldehyde  need  only 
comply  with  the  revised  permissible 
exposure  limits  in  the  Formaldehyde 
Standard. 

Due  to  the  short  deferral  period, 
notice  and  opportunity  for  public 
comment  is  impractical  and  unnecessary 
under  5  U.S.C.  553  and  29  U.S.C.  655(b). 

Signed  at  Washington,  DC  this  29th  day  of 
August  1988. 
John  A.  Pendeigrass, 
Assistant  Secretary  of  Labor. 
[FR  Doc  88-19904  Filed  8-31-88:  8:45  amj 

SaUNQ  CODE  4519-2S-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttM  Secretary 

32  CFR  Part  199 
[DoD  60ia8-R] 

Ctvtiian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Participation  Requirements  for 
Residential  Treatment  Centers  (RTC) 

agency:  Office  of  the  Secretary,  DoD. 
ACnofC  Final  rule  amendment;  Change 
of  effective  date. 

summary:  Amendment  No.  12  to  DoD 
6010.8-R,  published  in  the  Federal 
Register  on  August  1, 1988  (53  FR  28873), 
clarified  participation  requirements  and 
established  a  new  reimbursement 
system  for  payment  of  RTC  care  to  be  in 
effect  as  of  September  1, 1988.  This 
amendment  postpones  the  effective  date 
of  the  final  rule  to  October  1, 1988.  This 
extension  will  provide  sufficient  time  to 
meet  with  interested  parties  to  discuss 
those  issues  and  concerns  surrounding 
the  new  reimbursement  methodology. 
EFFECTIVE  DATE:  September  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  Bermett,  Office  of  Program 
Development,  OCHAMPUS,  Aurora, 
Colorado  80045-6900,  telephone  (303) 
361-3537. 

SUPPLEMENTARY  INFORMATION:  Revised 
participation  agreements  were  sent  out 
to  the  RTCs.on  July  29. 1988,  in 
anticipation  of  final  rule  publication. 
The  RTCs  were  required  to  sign  and 
return  the  participation  agreement  with 
the  Director,  Office  of  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services,  or  his  designee,  by  August  25, 
1988,  would  no  longer  be  considered  a 
CHAMPUS-authorized  provider  and  no 
benefits  would  be  paid  for  any  services 
rendered  by  such  facilities.  This 
postponement  extends  the  requirement 
for  signature  and  return  of  the 
participation  agreement  to  September 
26. 1988.  Accordingly,  32  CFR  Part  199  is 
amended  as  follows: 

PART  199— {AMENDED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority.  10  U.S.C.  1079;  1088;  5  U.S.C.  301. 

2.  The  "Effective  Date"  section  in  the 
preamble  is  revised  to  read:  "October  1, 
1988." 

August  29, 1988. 

L.M.  Bynum, 

Alternate  OSD  Federal  Liaison  Officer, 

Department  of  Defense. 

[FR  Doc.  88-19933  Filed  ft-31-88;  8:45  a.m.] 

BtLLiNQ  CODE  M10-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3426-51 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 
action:  Final  rulemaking. 

summary:  On  March  3, 1988  (53  FR 
6845),  USEPA  proposed  to  approve 
revisions  to  the  Indiana  State 
Implementation  Plan  (SIP)  for  sulfur 
dioxide  (SOi)  under  USEPA's  "parallel 
processing"  procedures.  The  revisions 
consist  of  Indiana's  SOa  emission  limits 
and  plans  for  Jefferson.  LaPorte,  Marion, 
Posey,  Sullivan,  VermiUion,  Vigo,  and 
Wayne  Counties.  USEPA's  action  was 
based  upon  revision  requests  which 
were  submitted  by  the  State  to  satisfy 
the  requirements  of  Part  D  and  Section 
110  of  the  Clean  Air  Act  (Act).  USEPA, 
today,  is  approving  the  plans  for  all  of 
these  counties. 

DATE:  This  final  rulemaking  becomes 
effective  October  3, 1988. 
ADDRESSES:  Copies  of  the  SIP  revisions, 
conmients,  and  support  documentation 
are  available  at  the  following  addresses 
for  review;  [It  is  recommended  that  you 
telephone  Kent  Wiley,  at  (312)  886-6034. 
before  visiting  the  Region  V  office.) 
U.S.  Environmental  Protection  Agency. 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street,  Chicago. 
Illinois  60604 
Office  of  Air  Management.  Indiana 
Department  of  Environmental 
Management.  105  South  Meridian 
Street,  P.O.  Box  6015,  Indianapolis. 
Indiana  46206-6015 

A  copy  of  today's  revision  is  available 
for  inspection  at:  U.S.  Environmental 
Protection  Agency,  Public  Information 
Reference  Unit.  401  M  Street.  SW., 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACr 
Kent  Wiley,  Air  and  Radiation  Branch 
(5AR-26),  Environmental  Protection 
Agency.  Region  V.  230  South  Dearborn 
Street,  Chicago.  Illinois  60604,  (312)  88&- 
6034. 

SUPPLEMENTARY  INFORMATION:  On 
March  3. 1988,  USEPA  proposed  to 
approve  revisions  to  the  Indian  SIP  for 
Jefferson,  LaPorte,  Marion,  Posey, 
Sullivan.  VermiUion,  Vigo,  and  Wayne 
Counties.  These  plans  consist  of  the 
provisions  and  requirements  in 
Indiana's  general  SOj  rule  325  lAC  7-1, 
approved  or  reinstated  for  these 
counties  on  January  19. 1988  (53  FR 


1354),  any  SOt  emission  limits  in  325 
lAC  7-1-2  applicable  in  tiiese  counties, 
and  the  site-specific  SO*  emission  limits 
and  other  requirements  in  325  lAC  7-1- 
13  (Jefferson  County),  325  lAC  7-1-12 
(LaPorte  County).  325  lAC  7-1-9  [Marion 
County),  325  lAC  7-1-14  (Sullivan 
County),  326  lAC  7-1-15  (Vermillion 
County),  326  lAC  7-1-10.1  (Vigo 
County),  and  325  lAC  7-1-11  (Wayne 
County).' 

Background  information  for  USEPA's 
rulemaking  action  is  contained  in  the 
March  3, 1988,  Federal  Register  notice 
and  will  not  be  repeated  here.  The 
specific  emission  limitations  and  plan 
requirements  for  these  counties  are  also 
discussed  in  ti\e  March  3. 1988.  notice.  In 
addition  to  ttie  information  identified  in 
the  notice  of  proposed  rulemaking,  this 
final  action  covers  the  following: 
Jefferson  County— February  3, 1988, 

submittal  of  final  State  promulgated 

rule 
LaPorte  County— February  3, 1988, 

submittal  of  final  State  promulgated 

rule.  June  27, 1988.  letter  from  tibe 

State  clarifying  the  application  of  325 

lAC  7-l-3,l(c)  in  LaPorte  (and 

Marion]  Counties. 
Marion  County— February  3. 1988. 

submittal  of  final  State  promulgated 

rule.  June  27, 1988.  letter  from  the 

State  clarifying  the  application  of  325 

lAC  7-l-3,l(c)  in  Marion  [and 

LaPorte)  Counties 
Posey  County— (No  new  information.) 
Sullivan  County— February  3, 1988, 

submittal  of  final  State  promulgated 

rule 
Vermillion  County— March  23, 1988, 

submittal  of  final  State  promulgated 

rule 
Vigo  County— August  1, 1988.  submittal 

of  final  State  promulgated  niie 
Wayne  County— February  3, 1988, 

submittal  of  final  State  promulgated 

rule 

For  a  discussion  on  the  plans  for  these 
eight  counties,  the  reader  should  consult 
the  March  3, 1988,  notice  of  proposed 
rulemaking. 

(Note. — USEPA  also  proposed  in  the  March 
3, 1988,  notice  to  redesignate  portions  of 
Marion  County.  USEPA  will  take  final 
rulemaking  action  on  this  redesignation 
request  in  a  future  Federal  Register  notice). 

Although  USEPA  today  approves  the 
emission  limits  for  these  sources  on  the 
ground  that  they  satisfy  the  section  110 
(and  Part  D,  where  applicable) 
requirements  of  the  Clean  Air  Act, 
USEPA  also  today  provides  notice  that 
the  emission  limits  are  subject  to  review 
and  possible  revision  as  a  result  of 


■  There  is  no  site-ipedGc  rule  for  Posey  County. 
Po»ey  County  sources  are,  of  course,  subject  to  the 
general  limits  in  325  lAC  7-1. 


NRDC  Y,  Thomas.  838  F.2d  1224  (1988). 
In  that  case  the  U.S.  Court  of  Appeals 
for  the  D.C.  Circuit  held  that  USEPA  had 
not  adequately  explained  certain 
provisions  of  its  Jiily  8. 1985,  stack 
height  regulations  and  remanded  these 
provisions  to  USEPA  for  further 
proceedings  consistent  with  its  opinion. 
If  USEPA's  response  to  the  NP.DC 
remand  modifies  the  applicable  July  8, 
1985,  provision(s),  USEPA  will  notify  the 
State  of  Indiana  whether  the  emission 
limit  for  General  Electric— Mt.  Vernon  in 
Posey  County.  PST — Wabash  River  in 
Vigo  County,  and/or  Hoosier  Energy — 
Merom  in  Sullivan  County  must  be 
reexamined  for  consistency  with  the 
mgdified  provision.  USEPA's  approval 
of  these  facihties'  emission  limits  today 
is  intended  to  avoid  delay  in  the 
establishment  of  federally  enforceable 
emission  limits  for  all  sources  in  Posey, 
Vigo,  and  Sullivan  Counties, 
respectively,  while  awaiting  resolution 
of  the  NRDC  remand.  This  issue  is 
discussed  further  in  the  Stack  Height 
section  of  today's  notice  below. 

Response  to  Public  CtHnments 

The  Indiana  Department  of 
Environmental  Management  (IDEM),  the 
Indianapolis  Power  and  Light  Company 
(IPALCO),  the  Peabody  Coal  Company 
(Peabody),  and  the  Save  the  Dunes 
Council  (SDC)  submitted  comments  in 
response  to  the  Notice  of  Proposed 
Rulemaking.  A  summary  of  the  public 
comments,  and  USEPA's  responses,  are 
provided  below. 

LaPorte  County 

Comment:  SDC  objected  to  the 
proposed  LaPorte  County  plan, 
especially  the  emission  lirait  for  Unit  12 
at  NIPSCO-Michigan  City,  for  the 
following  reasons: 

(a)  IDEMs  air  quality  analysis  did  not 
consider  lake  effects,  did  not  consider 
the  synergistic  effects  of  plant  emissions 
and  the  cooling  tower  emissions  leading 
to  the  formation  of  acid  rain  or  acid 
mist,  and  relied  on  upper  air  data  from 
Flint,  Michigan. 

(b)  IDEM  did  not  consider  the  impact 
of  the  increased  allowable  emissions 
from  Unit  12  on  the  adjacent  Indiana 
Dunes  National  Lakeshore,  an  area 
where,  according  to  the  commentor,  the 
effects  of  air  pollution  on  vegetation 
have  been  observed  and  the  existing 
rainfall  is  already  more  acid  than 
normal. 

(c)  The  rule  does  not  impose  any 
restriction  on  annual  hours  of  operation 
on  Unit  12. 

Response:  USEPA  has  reviewed  the 
issues  raised  by  the  commentor  and  has 
concluded  that  the  proposed  plan  is 


approvable.  Each  issue  is  addressed 
below: 

(a)  IDEM  followed  USEPA's  modeling 
guidelines  pertaining  to  attainment 
demonstrations.  The  mockls  and  input 
data  (including  mixing  height  data  from 
the  closest  National  Weather  Service 
Station.  Le.,  Flint.  Michigan)  were 
selected  and  applied  consistent  with 
USEPA's  guidelines.  Although  USEPA's 
models  are  designed  to  predict 
concentrations  under  a  wide  variety  of 
conditions,  USEPA  does  not  have 
refined  techniques  to  address  the 
additional  effects  (e.g.,  lake-induced 
fumigation  and  cooling  tower 
interactions)  cited  by  the  c«nmentor. 
Because  the  commentor  has  provided  no 
evidence  that  these  effects  will  result  in 
ambient  concentrations  which  violate 
any  applicable  requirements  of  the  Act 
USEPA  accepts  the  State's  attainment 
demonstration. 

(b)  While  the  proposed  emission  limit 
for  Unit  12  (i.e.,  6.0  pounds  of  sulfur 
dioxide  per  million  British  Thermal 
Units— Ibs/MMBTU)  does  represent  an 
increase  from  the  previous  State  rule 
(i.e.,  5.3  Ibs/MMBTU),  it  is  not  an 
increase  from  the  plan  which  USEPA 
conditionally  approved  on  March  12, 
1962.  i.e..  an  emission  limit  of  6i)  lbs/ 
MMBTU  for  Unit  12.  On  May  11, 1984. 
the  U.S.  Court  of  Appeals  for  the 
Seventh  Circuit  set  aside  this  approval, 
effectively  revoking  the  federally 
enforceable  emission  limit.  Thus, 
USEPA  has  proposed  to  establish  a 
Federal  limit  where  none  now  exists;  not 
to  increase  a  limit. 

In  any  case,  the  Act  requires 
demonstration  that  this  Umit  ensures 
attainment  and  maintenance  of  the  SOj 
NAAQS.  Under  section  109  of  the  Act, 
USEPA  set  the  NAAQS  to  protect  both 
the  public  health  and  welfare,  e  g., 
vegetation.  Thus.  USEPA  must  assume, 
based  on  its  analyses  in  setting  the 
standards,  that  a  proposed  set  of 
emission  limits  that  protect  the  NAAQS 
will  also  protect  the  public  health  and 
welfare.  As  noted  above,  IDEM  has 
provided  a  modeled  demonstration  of 
attainment  of  the  primary  and 
secondary  SO,  NAAQS,  which  USEPA 
is  accepting  as  sufficient  technical 
support  for  the  LaPorte  County  plan. 

(c)  A  restriction  on  hours  of  operation 
per  year  is  required  only  if  needed  to 
demonstrate  attainment  of  the  NAAQS. 
The  State's  modeling  analysis  assumed 
all  sources,  including  Unit  12,  operating 
every  hour  of  the  year  at  full  load.  This 
modeling  showed  attainment  of  the  3- 
hour,  24-hour  and  annual  NAAQS  at  the 
proposed  emission  limits  under  these 
conditions.  Therefore,  there  is  no  need 
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to  impose  any  restriction  on  annual 
operating  hours  on  any  source. 

Marion  County 

Comment:  In  response  to  a  discussion 
in  USEPA's  March  3. 1988,  proposal  on 
Indiana's  Marion  County  dispersion 
modeling  technique.  IDEM  emphasized 
that  its  "hybrid"  modeling  approach  in 
Marion  County  is  more  conservative 
than  if  urban  and  rural  areas  were 
modeled  separately  and  the  monitored 
background  concentrations  were  used. 
(For  a  description  of  this  modeling 
approach,  please  see  USEPA's  proposal 
and  technical  support  documents.) 

Response:  USEPA  acknowledges  and 
accepts  the  State's  modeling  approach 
in  Marion  County. 

Comment-  IPALCO  objected  to 
USEPA's  proposed  reliance  on  a 
February  1, 1988,  letter  from  the  State  in 
the  SEP.  This  letter  clarified  how  the 
State  intends  to  enforce  its  rules  for 
sources  with  variable  operating  limits. 
IPALCO  claimed  that  the  letter  is 
without  legal  status  because  it  was 
never  the  subject  of  any  public  notice  or 
hearing,  never  included  in  any 
administrative  record  or  public  hearing 
record,  and  does  not  reflect  the 
intentions  of  the  Indiana  Air  Pollution 
Control  Board.  Consequently,  it  cannot 
be  regarded  as  a  part  of  the  Indiana  SIP. 
IPALCO  requested  that  USEPA  (1) 
approve  the  Mario  County  plan,  and  (2) 
make  it  clear  in  the  notice  of  final 
rulemaking  that  the  February  1, 1988, 
letter  is  merely  a  statement  of  JDEM 
enforcement  policy  and  that  the  primary 
method  of  compliance  will  be  a  stack 
test. 

Response:  USEPA  agrees  that  the 
primary  method  of  compHance  will  be  a 
stack  test  and  that  this  is  the  sole 
methodology  which  assures  that  the 
Indiana  SOs  plan  will  assuie  the 
attainment  and  maintenance  of  the  SOi 
NAAQS. 

USEPA  acknowledges  that  IDEM's 
February  1, 1988,  letter,  as  clarified  by 
the  State's  June  24. 1988,  letter, 
represents  the  State's  enforcement 
policy.  The  poHcy  explains  how  the  30- 
day  averaging  provisions  of  325  lAC  7- 
1-3  will  be  applied  to  sources  with 
variable  operating  hmits.  Because  these 
letters  reflect  State  policy  and  not  State 
regulation.  USEPA  agrees  that  it  is  not 
necessary  to  include  them  within  the 
SIP.  USH»A  does,  however,  intend  to 
enforce  the  30-day  averaging  provisions 
in  325  lAC  7-1-3  for  the  ioxii  affected 
sources  consistent  with  the  State's 
intent  expressed  in  its  February  1. 1988. 
and  June  24. 1988,  letters.  USEPA  notes 
that  attainment  and  maintenance  of  the 
NAAQS  are  not  dependent  upon  the 
methodology  by  which  Indiana  (and 


USEPA)  enforces  the  30-day  averaging 
provisions  of  Indiana's  rule,  but  on  the 
stack  test  compliance  methodology. 

IDEM  intends  to  submit  this 
methodology,  as  detailed  in  its  February 
1. 1988.  letter,  to  the  Indiana  Air 
Pollution  Control  Board  for  its 
consideration  as  a  revision  to  Indiana 
rules.  See  IDEM's  June  24, 1988,  letter. 
USEPA  will  rulemake  on  this  addition  to 
the  Indiana  SIP  upon  the  State's 
submittal  of  it  as  a  revision. 

Finally,  the  variable  nature  of  the 
emission  limits  for  IPALCO-Perry  K, 
IPALCO-Stout.  and  Allison  Gas  Turbine 
in  Marion  County  and  NIPSCO- 
Michigan  City  in  LaPorte  County 
necessitates  special  recordkeeping  and 
reporting  requirements.  The 
recordkeeping  and  reporting 
requirements  included  in  the  Marion  and 
LaPorte  County  plans  for  these  four 
sources  are  approvable. 

VermiUion  County 

Comment:  Peabody  supported  the 
proposed  rule  for  Vermillion  County. 
The  Company  noted  that  the  March  1. 
1989,  compUance  date  will  allow 
Peabody  to  continue  to  supply  coal  to 
the  Public  Service  pf  Indiana  Cayuga 
plant  while  it  makes  the  changes  to  its 
mining  operations  necessary  to  meet  the 
proposed  emission  limit  in  an 
economical  manner. 

Response:  USEPA  acknowledges  this 
comment. 

Vigo  County 

Comment  On  February  3. 1988.  IDEM 
submitted  a  revised  Vigo  County  plan 
for  parallel  processing.  IDEM  stated  in 
its  comments  that  it  anticipated  that  the 
Indiana  Air  Pollution  Control  Board 
would  adopt  this  revised  Vigo  County 
rule  in  final  on  June  8. 1988.  However, 
IDEM  noted  that  the  rule  may  not  be 
promulgated  and  effective  at  the  State 
level  until  at  least  August  1988.  IDEM 
will  attempt  to  expedite  the  State 
process. 

Response:  The  Board  did  adopt  the 
revised  Vigo  County  plan  on  June  8. 
1988.  and  submitted  it  to  USEPA  on  the 
date  the  plan  was  published  in  the 
Indiana  Register,  August  1, 1988.  USEPA 
is  currently  under  court  order  to  take 
final  rulemaking  on  Vigo  County  by  July 
29, 1988.  However,  USEPA  delayed 
slightly  its  final  rulemaking  action  on 
Indiana's  Vigo  County  plan  in  order  to 
accommodate  Indiana's  delayed 
rulemaking  schedule. 

Stack  Height  Issues 

Comment:  IDEM  questioned  USEPA's 
characterization  of  the  potential  impact 
of  the  reent  court  remand  of  portions  of 
USEPA's  stack  height  regulations.  IDEM 


believes  that,  even  if  the  regulations  are 
subsequently  revised,  it  is  not  certain 
that  the  emission  limits  for  the  sources 
identified  in  the  Notice  of  Proposed 
Rulemaking  would  change.  IDEM 
disagreed  with  USEPA's  implication  that 
a  change  in  limits  is  more  likely  than 
not. 

Response:  On  January  22, 1988  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  its  decision  in 
NRDC  V.  Thomas.  838  F.2d  1224  (1988), 
regarding  the  stack  height  regulations 
published  on  July  8. 1985  (50  FR  27892). 
Subsequent  petitions  for  rehearing  were 
denied.  Although  the  court  upheld  most 
provisions  of  the  rules,  three  portions 
were  remanded  to  USEPA  for  review:  (1) 
Grandfathering  pre-October  11, 1983, 
within  formula  stack  height  increases 
from  demonstration  requirements  [40 
CFR  51.100(kk)(2)]:  (2)  Dispersion  credit 
for  sources  originally  designed  and 
constructed  with  merged  or  multiflue 
stacks  [40  CFR  51.100(hh)(2)(ii)(A)J;  and 
(3)  Grandfathering  of  pre-1979  use  of  the 
refined  "H  +  1.5L  formula  height"  [40 
CFR  51.100(ii)(2)].  If  USEPA  were  to 
change  any  of  these  provisions,  then  the 
emission  limitations  for  some  sources 
might  need  to  be  revised.  At  this  time, 
USEPA  has  not  determined  whether  or 
how  the  regulations  would  be  changed. 
Consequently,  it  is  premature  to 
speculate  on  the  need  for  or  degree  of 
emission  limit  changes.  USEPA  merely 
wishes  to  notify  the  State  that  the 
emission  limits  for  some  sources  may  be 
affected  by  the  NRDC  remand  and  may 
require  changes  at  a  later  date. 

General  (Non-Court  Specific)  Comments 

Comment:  IDEM  urged  USEPA  to 
approve  the  ndes  for  these  eight 
counties  in  final  form. 

Response:  USEPA  acknowledges  this 
comment. 

Conclusion:  USEPA  is  approving 
Indiana's  rules  and  the  plans  for 
Jefferson.  Marion,  LaPorte,  Posey, 
Sullivan,  Vermillion,  Vigo,  and  Wayne 
Counties.  This  approval  for  LaPorte, 
Marion,  Vigo,  and  Wayne  Counties 
includes  USEPA's  approval  of  these 
counties  as  meeting,  for  SOj,  all  the 
requirements  of  Part  D. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (80  days  from  today.).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 
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List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Incorporation  by 
reference,  Intergovernmental  relations. 
Sulfur  oxides. 

Dated:  August  2. 1988. 
Lee  M.  Thomas, 

Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  I,  Part  52  is 
amended  as  follows; 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS,  INDIANA 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

§52.770    [Amended] 

2.  Section  52.770  is  amended  by 
removing  the  county  name  "Posey," 
from  the  list  of  counties  in  the  last 
sentence  in  paragraph  (c)(66). 

3.  Section  52.770  is  amended  by 
addirig  new  paragraph  (c)(67)  to  read  as 
follows: 

§52.770    IdenWieation  Of  plan. 

(c)  *  *  * 

(67)  On  February  3, 1988.  Indiana 
submitted  its  SOi  plans  for  Jefferson, 
LaPorte.  Marion,  Sullivan,  and  Wayne 
Counties;  on  March  23, 1988,  it 
submitted  its  SO2  plan  for  Vermillion 
County;  and  on  August  1, 1988,  it 
submitted  its  SOs  plan  for  Vigo  County. 
These  plans  consist  of  the  provisions 
and  requirements  in  325  lAC  7-1 
approved  or  reinstated  for  these 
counties  at  Paragraph  (c)(66),  any  SO2 
emission  limits  in  325  lAC  7-1-2 
applicable  in  these  counties  (as 
incorporated  by  reference  at 
(c]{66)(i](A)].  and  the  site-specific  SOi 
emission  limits  and  other  requirements 
in  325  LAC  7-1-13  (Jefferson  County). 
325  lAC  7-1-12  (LaPorte  County),  325 
lAC  7-1-9  (Marion  County),  325  lAC  7- 
1-14  (Sullivan  County),  326  lAC  7-1-15 
(Vermillion  County),  326  lAC  7-1-10.1 
(Vigo  County),  and  325  lAC  7-1-11 
(Wayne  County). 

1 1     (i)  Incorporation  by  reference. 

1 1     (A)  325  lAC  7-1-13.  Jefferson  County 
Sulfur  Dioxide  Emission  Limitations,  as 
published  in  the  January  1, 1988,  Indiana 
Register  (IR)  at  11 IR  1251. 

(B)  325  lAC  7-1-12.  LaPorte  County 
Sulfur  Dioxide  Emission  Limitations,  as 
published  on  January  1, 1988.  at  11  IR 
1251. 

(C)  325  lAC  7-1-9,  Marion  County 
Sulfur  Dioxide  Emission  Limitations,  as 
published  on  January  1, 1988,  at  11  IR 
1242. 

(D)  325  lAC  7-1-14,  Sullivan  County 
Sulfur  Dioxide  Emission  Limitations,  as 


published  on  January  1, 1988,  at  11  IR 
1252. 

(E)  326  lAC  7-1-15,  Vermillion  County 
Sulfur  Dioxide  Emission  Limitations,  as 
published  on  March  1, 1988.  at  11  IR 
1735. 

(F)  328  lAC  7-1-10.1,  Vigo  County 
Sulfur  Dioxide  Emission  Limitations,  as 
published  on  August  1. 1988,  at  11  IR 
3785. 

(G)  325  lAC  7-1-11,  Wayne  County 
Sulfur  Dioxide  Emission  Limitations,  as 
published  on  January  1, 1988,  at  11  IR 
1250. 

(H)  326  LAC  7-1-1,  Applicability,  as 
published  on  August  1, 1988,  at  11  IR 
3785. 

§52.773    [Amended] 

4.  Section  S2.773(b)  is  amended  by 
removing  the  phrase  "strategies  for 
Lake,  LaPorte,  Marion,  and  Vigo 
Counties  satisfy"  and  replacing  it  with 
the  revised  phrase  "strategy  for  Lake 
County  satisfies". 

5.  Section  52.773  is  amended  by 
adding  new  paragraph  (h)  to  read  as 
follows: 

§52.773    Approval  Status. 

***** 

(h)  The  Administrator  finds  that  the 
SO2  strategies  for  LaPorte,  Marion,  Vigo, 
and  Wayne  Counties  satisfy  all 
requirements  of  Part  D,  Title  1  of  the 
Clean  Air  Act,  as  amended  in  1977.  See 
§  52.770(c)(67). 
[PR  Doc.  88-18374  Filed  8-31-88:  8:45  am) 
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40  CFR  Part  300 
[FRL-3436-5] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Deletion  of  sites  from 

the  National  Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
two  sites  from  the  National  Priorities 
List  (NPL).  The  NPL  is  Appendix  B  to  the 
National  Oil  and  Hazardous  Substances 
Contingency  Plan  (NLP).  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  as  amended. 
EPA  and  the  State  of  Florida  have 
determined  thai  no  further  fund-finance 
remedial  actions  are  appropriate  at 
these  sites  and  actions  taken  to  date  are 
protective  of  the  public  health,  welfare, 
and  the  environment. 


EFFECTIVE  DATE:  September  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allen  Dotson,  State  Requirements 
Section,  State  and  Local  Coordination 
Branch,  Hazardous  Site  Control 
Division,  Office  of  Emergency  and 
Remedial  Response  (WH-548E). 
Environmental  Protection  Agency.  401  M 
Street.  SW.,  Washington,  DC  20460. 
Phone  (202)  382-5755. 

SUPPLEMENTARY  INFORMATION:  The  EPA 

identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health,  welfare, 
or  the  environment  and  maintains  the 
NPL  as  the  list  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of 
Hazardous  Substance  Response  Trust 
Fund  (Fund-)  financed  remedial  actions. 
Any  site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  in  the  unlikely  event  that 
conditions  at  the  site  warrant  such 
action.  Section  300.66(c)(8)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  agency  efforts  to  recover  costs 
associated  with  response  efforts. 

The  two  sites  EPA  deletes  from  the 
NPL  are: 

1.  Tri-City  Oil  Conservationist,  Inc., 
Tampa,  Florida 

2.  Varsol  Spill.  Miami.  Florida. 
An  explanation  of  the  criteria  for 

deleting  sites  from  the  NPL  was 
presented  in  section  II  of  the  March  14, 
1988  Notice  of  Intent  to  Delete  (53  FR 
8223).  A  description  of  each  of  the  two 
sites,  and  how  each  meets  the  criteria 
for  deletion  was  presented  in  section  IV 
of  that  notice. 

The  closing  date  for  comments  on  the 
Notice  of  Intent  to  Delete  was  April  13, 
1988.  No  comments  were  received 
concerning  the  two  sites. 

List  of  Subjects  in  40  CFR  Part  300 

Hazardous  waste. 

PART  300— (AMEWOEDl 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows. 

Authority:  Section  105.  Pub.  L.  96-510.  94 
Stat.  2764.  42  U.S.C.  9605  and  sec.  311(c)(2). 
Pub.  L  92-500  as  amended.  86  Stat.  865,  33 
U.S.C.  1321(c)(2];  E.O.  12316.  46  FR  42237;  E.O. 
11735.  38  FR  21243. 

Appendix  B  (Amended) 

2.  The  NPL  Part  300;  Appendix  B  is 
amended  as  follows: 

In  Group  9  remove: 

Tri-City  Oil  Conservationist.  Inc..  Tampa. 
Florida 
In  Group  6  remove: 
Varsol  Spill.  Miami.  Florida 
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Upon  publication  of  this  Notice  of 
Deletion,  and  pending  publication  of  the 
next  Final  Update  of  the  NPL,  the  NPL 
will  consist  of  797  sites. 

Date:  July  12, 1988. 
lack  W.  McGraw, 

Deputy  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
[FR  Doc.  88-19532  Filed  8-31-88;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  519 
[APD  2800.12  CHGE  57] 

General  Services  Administration 
Acquisition  Regulation;  Implement 
FAC  84-31  and  Monitoring  Contractor 
Compliance  with  Subcontracting  Plans 

AGENCY:  General  Services 
Administration. 
action:  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  Chapter  5  (APD  2800.12),  is 
amended  to  revise  §  519.502-1  to  delete 
material  which  is  repetitive  of  the 
Federal  Acquisition  Regulation  [FAR) 
and  inconsistent  with  the  intent  of 
Congress  in  enacting  Pub.  L  99-661;  to 
add  S§  519.706,  519.706-70  and  519.770-3 
to  permanently  incorporate  material  in 
Acquisition  Circular  AC-87-3  into  the 
regulation,  and  to  cancel  the  circular. 
Section  519.770-1  is  also  revised  to 
clarify  to  whom  the  SF-295  is  to  be 
submitted.  The  intended  effect  is  to 
improve  the  regulatory  coverage  and  to 
provide  uniform  procedures  for 
contracting  under  the  regulatory  system. 
EFFECTIVE  DATE:  September  20, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  John  Joyner,  Office  of  GSA 
Acquisition  Policy  and  Regulations  on 
(202)  523-4916. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  rule  was  not  published  in  the 
Federal  Register  for  public  comment 
because  the  rule  is  establishing  internal 
agency  procedure  which  has  no  impact 
on  offerors  or  contractors  and  is 
implementing  a  higher  level  regulation 
which  has  already  undergone  the  public 
comment  process. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (0MB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 


from  Executive  Order  12291.  The 
exemption  applies  to  this  rule.  This  rule 
simply  deletes  material  which  is 
inconsistent  with  the  Federal 
Acquisition  Regulation  as  amended  by 
FAC  84-31  and  revises  GSA's  internal 
operating  procedures.  The  revision  is 
not  a  "significant  revision"  as  defined  in 
FAR  1.501-1.  Accordingly,  and 
consistent  with  section  1212  of  Pub.  L 
98-525  and  section  302  of  Pub.  L  98-577 
pertaining  to  publication  of  proposed 
regulations,  solicitation  of  public 
comments  on  this  revision  is  not 
required.  Since  such  solicitation  is  not 
required,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601,  et  seq.)  does  not  apply. 
The  rule  does  not  contain  information 
collection  requirements  that  are  subject 
to  OMB  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.]. 

List  of  Subjects  in  48  CFR  Fart  519 

Government  procurement. 

1.  The  authority  citation  for  48  CFR 
Part  519  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 

PART  519— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

2.  The  table  of  contents  for  Part  519  is 
amended  by  adding  §§  519.706,  519.706- 
70  and  519.770-3  to  read  as  follows: 

Subpart  519.7— Subcontracting  Wttli  SmaH 
Bualnasa  and  Small  Diaadvantaged 
Buainaaa  Concerns 

Sec 

519.706    Responsibilities  of  the  cognizant 

administrative  contracting  oflices. 
519.706-70  Monitoring  contractor  compliance 

with  subcontracting  plans. 
*         *         «         *         * 

519.770-3    Reporting  on  contractual  actions 
under  section  211  of  Public  Law  95-507. 

3.  Section  519.502-1  is  revised  to  read 
as  follows: 

519.502-1    Requirements  for  setting  aside 
acquisitions. 

Contracting  officers  shall  set  aside  all 
procurements  qualifying  therefor,  as 
provided  in  FAR  Subpart  19.5.  Where 
the  contracting  officer  determines  that  a 
small  business  set-aside  of  a 
procurement  is  not  feasible,  the 
procedures  defined  in  S  519.502-70  must 
be  followed.  Contracting  officers  shall 
periodically  review  individual  set-asides 
to  identify  commodities  and  services 
suitable  for  class  set-asides. 

4.  Sections  519.706  and  519.70ft-70  are 
added  to  read  as  follows: 

519.706    Responsibilities  of  ttie  cognizant 
administrative  contracting  officer. 


519.706-70    Monitoring  contractor 
compliance  with  subcontracting  plans. 

(a)  Contract  administration  may  be 
performed  by  the  procuring  contracting 
officer  who  awarded  the  contract  or  it 
may  be  delegated  to  an  administrative 
contracting  officer  (ACO).  When 
contract  administration  is  delegated,  the 
subcontracting  plan  must  be  included  in 
the  contract  file  transmitted  to  the 
contract  administration  office. 

(b)  The  contracting  officer 
administering  contracts  with 
subcontracting  plans  shall  monitor 
timely  receipt  of  SF  294  and/or  SF  295 
reports  and  review  the  reports  for 
progress  in  meeting  subcontracting  plan 
goals.  If  goals  are  not  met,  the 
contractor  must  be  required  to  explain 
the  shortfall  on  the  subcontracting 
reports  and  may  be  required  to  submit 
evidence  of  their  outreach  efforts  to 
locate  and  provide  subcontracting 
opportunities  to  small  business  and 
small  disadvantaged  business  concerns. 
The  requirement  for  compliance  with 
plans  may  be  fulfilled  by  evidence  of 
satisfactory  outreach  efforts,  as 
described  in  the  plan,  as  well  as  by 
meeting  plan  goals. 

(c)  In  the  case  of  company-wide  plans 
approved  by  GSA,  the  first  contracting 
officer  who  enters  into  a  contract  with  a 
company  during  the  company's  fiscal 
year  approves  the  plan  and  monitors 
receipt  of  reports  and  compliance  with 
the  plan.  This  responsibility  is  generally 
assigned  to  the  ACO  if  contract 
administration  is  delegated.  Subsequent 
GSA  contracts  awarded  during  the 
company's  same  Hscal  year  and 
incorporating  the  previously  approved 
plan  will  not  require  submission  of 
subcontracting  reports. 

(d)  In  the  case  of  company-wide  plans 
approved  by  another  agency,  the  first 
GSA  contracting  officer  entering  into  a 
contract  with  the  company  during 
company's  same  fiscal  year  in  which  the 
plan  was  approved  required  the 
contractor  to  submit  the  SF  295  report 
and  monitors  receipt  of  the  report.  No 
other  monitoring  of  this  plan  is  required 
by  GSA. 

(e)  Contractor  compliance  with  plans 
must  be  documented  in  accordance  with 
FAR  19.706  and  must  be  considered  by 
the  contracting  officer  when  determining 
contractor  responsibility  for  future 
awards.  In  case  on  noncompliance,  the 
contracting  officer  shall  notify  the  Office 
of  Small  and  Disadvantaged  Business 
Utilization  (AU)  through  the  appropriate 
Small  Business  Technical  Advisor 
(SBTA). 

5.  Section  519.770-1  is  revised  to 
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amend  subparagraph  (b)(l)(i)  to  read  as 
follows: 

S19.770-1    Report  forms. 

(b)  *  *  • 
(1)  *  *  * 

(i)  Contractors  shall  submit  the  SF  295 
reports  to  the  contracting  office 
administrating  the  contract  and  to  the 
Office  of  Small  and  Disadvantaged 
Business  Utilization  (AU). 
***** 

6.  Section  519.770-3  is  added  to  read 
as  follows: 

519.770-3    Reporting  on  contractual 
actions  under  section  21 1  of  Pub.  L.  95-507. 

(a)  Contracting  office  reporting 
requirements.  A  quarterly  report  of  the 
number  and  dollar  value  of  contracts 
awarded  in  excess  of  $500,000  ($1 
million  for  construction)  requiring 
subcontracting  plans  must  be  prepared 
and  submitted  as  indicated  below. 
Report  Control  Symbol  ADM  64  is 
assigned  to  this  report.  Negative  reports 
are  required. 

(1)  Regional  contracting  offices.  The 
reports  must  be  submitted  to  the 
regional  Business  Service  Centers 
(BSC's)  by  the  10th  calendar  day  after 
the  end  of  each  quarter.  The  BSC's  will 
forward  the  reports  to  AU  by  the  20th 
calendar  day  following  the  end  of  the 
quarter. 

(2)  Central  Office  contracting  offices. 
The  reports  must  be  submitted  to  the 
appropriate  SBTA  by  the  10th  calendar 
day  after  the  end  of  each  month.  The 
SBTA's  will  forward  the  reports  to  AU 
by  the  20th  calendar  day  following  the 
end  of  the  quarter. 

(b)  Report  format.  The  following 
format  is  prescribed  for  the  quarterly 
report. 

Reporting  Office 

Quarter  beginning  

ending    

Report  on  Contracting  Actions  Under  Section 
211  of  Public  Uw  95-507 

(contracts  estimated  or  actual  value  over 
$500,000  [$1  million  for  construction]) 

Note. — Do  not  include  Contracts  with 
Small  Business  Concerns. 


Total  numbsr  of 

Nn 

contracts  awarded 

f  uali.o 

over  $500,000  ($1 
million  for 
construction) 

Contracts  awarded 
over  $500,000  ($1 

No. 

million  for 
construction)  wtiicti 
contain  subcontracting 

plans 

Contracts  awarded  No 

over  $500,000  ($1         $  yajue 

million  for 

construction)  wittKXJt 
sutx:ontractir>g 
plans.  (Attach 
wntten  justification 
for  each  contract 
awarded  without  a 
plan,  see  FAR 
19.705-2) 

(End  of  format) 

Dated:  August  22, 1988. 
Patricia  A.  Szervo, 

Associate  Administrator  for  Acquisition 
Policy. 
[FR  Doc.  88-19860  Filed  8-31-88;  8:45  amj 

BILLING  CODE  6S20-61-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1002 

I  Ex  Parte  No.  246  (Sub-No.  6)1 

Regulations  Governing  Fees  for 
Services  Performed  in  Connection 
with  Licensing  and  Related  Services— 
1988  Update 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  required 
by  the  regulators  in  49  CFR  1002.3  to 
update  user  fees  annually.  In  this 
proceeding  the  Commission  adopts  the 
1988  user  fee  update  as  set  forth  in  53  FR 
19969  (June  1,  1988).  The  Commission 
also  adopts  the  proposals  which 
increase  some  fees  that  were  set  at  less 
than  full  cost  in  Regulations  Governing 
Fees  For  Services,  1 1.C.C.  2d  (60)  (1984). 
The  proposal  to  revise  the  costing  and 
the  resulting  fee  for  Fee  Item  (100) 
involving  the  ICC  Practitioner's  Exam 
also  is  adopted  here.  However,  the 
Commission  has  determined  that  any 
increase  in  the  fees  for  complaint  and 
declaratory  order  proceedings  will  be 
deferred  pending  further  study. 

EFFECTIVE  DATE:  October  1. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  M.  King,  202-275-7428. 

For  Costing  Information:  William  W. 
England,  202-275-7472,  or,  Michael  A. 
Stolica,  202-275-7765. 

TDD  for  the  hearing  impaired:  202- 
275-1721. 
SUPPLEMENTARY  INFORMATION: 

The  Commission  has  reviewed  the  15 
comments  submitted  in  this  proceeding. 
The  commentors  primarily  object  to  the 
increased  filing  fee  for  formal 
complaints  and  other  complaint 


proceedings  [Fee  Items  (60),  (61),  (62)(i) 
and  (76)]  and  declaratory  orders  (Fee 
Item  (62)(ii)]  because  they  believe  that 
the  increased  fees  will  have  a  chilling 
effect  on  those  who  file  such 
proceedings  before  the  Commission. 
After  a  thorough  review  of  the 
comments,  the  Commission  has  decided 
that  resolution  of  the  issues  raised  by 
the  commentors  with  respect  to  these 
types  of  proceedings  will  necessitate  a 
comprehensive  review  of  all  complaints 
and  declaratory  order  proceedings  filed 
after  July  1, 1984.  Since  any  revision  of 
the  Commission's  fee  schedule  needs  to 
be  published  by  October  1, 1988,  to  be 
published  in  the  1988  edition  of  the  Code 
of  Federal  Regulations  sufficient  time 
does  not  exist  to  complete  such  a  review 
and  still  m.eet  the  publication  deadline. 
Therefore,  the  Commission  will  defer 
the  proposed  increases  for  complaint 
and  declaratory  order  proceedings 
pending  further  study  of  the  issues 
raised  in  this  proceeding  with  respect  to 
those  fees.  The  fees  for  Fee  Items  (60) 
and  (62)(i)  will  remain  at  S500.  Fee  Items 
(61),  (62)(ii)  and  (76)  will  remain  at  the 
direct  labor  levels  of  Si, 500,  $850  and 
$100,  respectively. 

The  Commission  adopts  the  proposals 
to  increase  the  other  capped  or  reduced 
fees  and  the  1988  fee  update  proposal. 
The  revised  costing  and  resulting  fee  for 
Fee  Item  (100)  involving  the  ICC 
Practitioner's  Exam  also  is  adopted. 

The  Commission  has  determined  that 
the  decision  to  increase  the  capped  and 
reduced  fees  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
Commission's  regulations  provide  for 
waiver  of  filing  fee  for  entities  which 
can  make  the  required  showing  of 
financial  hardship. 

This  decision  will  not  have  a 
significant  impact  upon  the  quality  of 
the  human  environment  or  conservation 
of  energy  resources. 

Additional  information  is  contained  in 
the  Commission  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2227, 
Interstate  Com.merce  Commission 
Building,  Washington.  DC  20423.  or  call 
(202)  289-4357/4359.  Assistance  for  the 
hearing  impaired  is  available  through 
TDD  ser\'ices  (202)  275-1721, 

List  of  Subjects  in  49  CFR  Part  1002 

Administrative  practice  and 
procedures.  Fees,  Freedom  of 
information. 

It  is  ordered: 

Title  49  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

Decided:  August  29. 1988 


BEST  COPY  AVAILABLE 
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By  the  Commission,  Chainnan  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Simmons,  Lamboley,  and  Phillips. 
Commissioner  Simmons  did  not  participate  in 
the  disposition  of  this  proceeding. 
Commissioner  Phillips  was  absent  and  did 
not  participate  in  the  disposition  of  this 
proceeding. 

Noreta  R.  McGee, 

Secretary. 

Title  49  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1002— FEES 

1.  The  authority  citation  for  Part  1002 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a)(4)[A).  5  U.S.C 
553.  31  U.S.C.  9701  and  49  U.S.C.  10321. 

§100^1    [Amended] 

2.  In  §  1002.1.  the  dollar  amount  of 
"$17.00"  in  paragraph  (b)  is  revised  to 
read  "$18.00". 

3.  In  §  1002.1,  the  table  in  paragraph 
(r][6]  is  revised  to  read  as  follows: 


GS-1 „. 

$5  33 

GS-2 „ „ 

GS-3 

5.80 
6.54 

GS-« „ _ 

7.34 

GS-5 _ 

GS-6     ..      _ 

- 

8.21 
9.15 

GS-7 „ 

10.17 

GS-8 _ „ 

11  26 

GS-9 

1244 

GS-10 

13  70 

GS-11..._ _ 

15.05 

GS-12 „ _.... 

1804 

GS-13 

21  45 

GS-14 _... 

25  35 

GS-15  and  above _ 

29  82 

4.  In  §  1002.2,  paragraph  [a]  is  revised 
to  read  as  follows: 

§1002.2    HHngfees. 

(a]  Manner  of  payment  (1)  Except  as 
specified  in  paragraph  (a)(2]  of  this 
section,  all  filing  fees  will  be  payable  at 
the  time  and  place  the  application, 
petition,  notice,  tariff,  contract  or  other 
document  is  tendered  for  filing. 

(2)  When  emergency  temporary 
operating  authority  applications  [Item  9] 
and  emergency  temporary  operating 
authority  extensions  [Item  10]  are 
initiated  by  telegram  or  telephone,  the 
fee  or  fees  are  due  when  the  OCCA-95 
application  is  submitted  to  the 
appropriate  Commission  regional  office. 

(3)  Fees  will  be  payable  to  the 
Interstate  Commerce  Commission  by 
check  drawn  upon  fimds  deposited  in  a 
bank  in  the  United  States  or  money 
order  payable  in  U.S.  currency  or  credit 
cards  (Visa  or  Master  Card). 


5.  In  §  1002.2,  paragraph  (f)  is  revised 
to  read  as  follows: 


(f)  Schedule  of  filing  fees. 


Type  of  Proceedings 


Part  1:  Non-Rail  AppHcattona  tar 
Operating  Authority  or  Examptiona 

(1)  An  application  for  motor  carrier  operat- 
ing authority;  a  certificate  of  registration 
including  a  certificate  of  registration  for 
certain  foreign  carriers;  t)rol^er  aultwrity: 
water  carrier  operating  or  exemption  au- 
thority; or  housefiold  goods  freigtrt  for- 
warder authority 

(2)  A  fitness  only  application  for  motor 
common  carrier  auttxxity  under  49 
U.S.C.  10922(b)(4)(E)  or  motor  contract 
authority  under  49  U.S.C.  10923(b)(5)(A) 
to  transixxt  food  and  related  products .... 

(3)  A  petition  to  interpret  or  clarify  an 
operating  authority  under  49  U.S.C. 
1160.64 _ 

(4)  A  request  seeking  tfie  OKidification  of 
operating  authority  only  to  ttte  extent  of 
making  a  ministerial  correction,  when 
the  original  error  was  caused  by  appli- 
cant, a  ctiange  in  ttie  name  of  the 
shipper  or  owner  of  a  plantsite,  or  ttie 
change  of  a  fiigtiway  name  or  numt>er .... 

(5)  A  petition  to  renew  authority  to  trans- 
port exptosives  under  49  U.S.C.  10022 
or  10923 _ 

(6)  An  application  to  remove  restrictiori  or 
broaden  unduly  narrow  auttxxity  urxler 
49  CFR  1160.107-1160.1 14 „ 

(7)  An  application  for  authority  to  deviate 
from  authorized  regular  route  auttiority 
under  49  U.S.C.  10923(a) 

(8)  An  appNcation  for  motor  carrier  or 
water  carrier  temporary  authority  under 
49  U.S.C.  10928(b). _ 

(9)  An  application  for  motor  carrier  emer- 
gency temporary  auttiority  under  49 
U.S.C.  10928(c)(1) 

(10)  An  extension  of  ttie  time  period 
during  which  an  outstanding  application 
for  emergency  temporary  authority  as 
defined  In  49  U.S.C.  10928(c)(1)  may 
continue 

(11)  Request  for  name  change  of  carrier, 
t>roker,  or  household  goods  freigtit  for- 
warder  _ 

(12)  A  notice  required  by  49  U.S.C. 
10524(b)  to  engage  in  compensated  in- 
tercorporate tiaulmg  includirig  an  updat- 
ed notice  required  by  49  CFR  1 167.4 

(13)  A  notice  of  intent  to  operate  urxier 
the  agricultural  co-operative  exemption 
in  49  U.S.C.  10526(a)(5) 

(14)  [Reserved] 

(15)  A  joint  petition  to  substitute  applicant 
in  a  perKJirfg  operating  rights  proceeding 

(16)  [Reserved] 

Part  il:  Non-Rali  Appilcatlona  to 
DtscontiniM  Tranaportation 

(17)  A  notice  or  petition  to  discontinue 
ferry  service  under  49  U  S.C.  10906 

(18)  A  petition  to  discontinue  motor  carrier 
of  passenger  trarwportation  in  one  state. 

(19)  [Reserved] 

Part  Hi:  Non-RaH  AppUcationa  to  Enter 
Upon  a  Particular  Financial  Tranaac- 
tlon  or  liolnt  Airanganiant 

(20)  An  application  lor  the  pooling  or  divl- 
aion  ol  traffic „.„ _ 


Fees 


$200 


100 


2,000 


Type  of  Proceedings 


30 


150 


200 


100 


90 


70 


17 


60 


60 


20 


8.200 
1,000 


1,600 


(21)  An  application  involving  the  purchase, 
lease,  consolidation,  merger  or  acquisi- 
tiori  of  control  of  a  motor  or  water 
carrier  or  caniers  under  49  U.S.C. 
11343 

(22)  An  application  for  approval  of  a  norv 
rail  rate  association  agreement.  49 
use.  10706 

(23)  An  application  for  approval  of  an 
amendment  to  a  non-rail  rate  associa- 
tion agreement 

(i)  Significant  Amendment 

(ii)  Minor  Amendment 

(24)  An  application  for  temporary  authority 
to  operate  a  rTK>tor  or  water  carrier.  49 
U.S.C.  11349 

(25)  An  application  to  transfer  or  lease  a 
certiticate  or  permit,  including  a  certifi- 
cate of  registration,  and  a  txofcer  It- 
cense  or  change  of  control  of  compa- 
nies holding  broker's  lk:ense  49  U.S.C. 
10926,  or  a  transfer  of  a  water  carrier 
exemption  authorized  under  49  U.S.C. 
10542  and  10544 

(26)  An  application  for  approval  of  a 
motor  vehicle  rental  contract  49  CFR 
1067.41(d) 

(27)  A  petition  for  exemption  under  49 
U.S.C.  1 1343(e) 

(28)  [Resented] 

(29)  [Resented] 

(30)  [Reserved] 

(31)  [Reserved] 

(32)  [Reserved] 

Part  IV:  Rail  Appilcatlona  for  Operating 
Authority 

(33)  (i)  An  application  for  a  certificate 
auttiorizing  ttvs  construction,  extension, 
acquisition,  or  operation  of  lines  of  rail- 
road. 49  U.S.C.  10901 

(k)  Exempt  transaction  under  49  CFR 
1150.31 

(34)  Feeder  Line  [}evelopment  Program 
application  filed  under  49  U.S.C. 
10910<b)(1KA)(l) 

(35)  A  Feeder  Line  Oevelopment  Program 
application  filed  under  49  U.S.C. 
109lO(b)(l)(A)rii) 

(36)  [Reserved] 

(37)  [Reserved] 

Part  V:  Rail  Appilcatlona  to  Oiacontinue 
Transportation  Servicea 

(38)  An  application  for  authority  to  at>an- 
don  all  or  a  portion  of  a  line  of  railroad 
or  operation  ttiereof  filed  by  a  railroad 
(except  applications  filed  by  Consolidat- 
ed Rail  Corporation  pursuant  to  the 
North  East  Rtul  Service  Act,  bankrupt 
railroads  or  exempt  abandonments 
under  49  CFR  1152.50) 

(39)  An  application  for  authority  to  aban- 
don all  or  a  portion  of  a  line  of  railroad 
or  operation  ttiereof  filed  by  Consolidat- 
ed Rail  Corporation  pursuant  to  North 
East  Rail  Service  Act 

(40)  Abandonments  filed  by  bankrupt  rail- 
roads. 49  CFR  1152  40 

(41)  Exempt  abandonments.  49  CFR 
1152.50 

(42)  A  notice  or  petition  to  discontinue 
passenger  train  service 

(43)  [Reserved] 

Part  VI:  Rail  Application  to  Enter  Upon 
a  Particular  Financial  Transaction  or 
Joint  Arrangement 

(44)  An  application  for  use  of  terminal 
facilities  or  ottier  applications  urxjer  49 
U.S.C.  1 1 103 

(45)  An  application  for  the  poolirtg  or  divi- 
siori  of  traffic.  49  U.S.C.  11342 


Fees 


750 


10.100 


4,700 
30 


150 


200 

150 
200 


2.600 
550 

3,200 

1.800 


2,100 

150 

650 

800 

8,200 


6.900 
4,700 
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Type  of  Proceedings 


(46)  An  application  for  two  or  mora  carri- 
ers to  consolidate  or  merge  tt>eir  prop- 
erties or  franchises  (or  a  F>art  tfiereof) 
into  one  corporation  for  owr)ersfiip, 
management  and  operation  of  the 
properties  previously  in  separate  owner- 
ship. 43  U.S.C.  11343. 

,      (i)  Major  transaction 

(ii)  Significant  transaction 

(ill)  Minor  transaction 

(iv)    Exempt    transaction    [49    CFR 

1080.2(d)] 

(v)  Responsive  application 

(47)  An  applicatlun  of  a  noncarrier  to 
acquire  control  of  two  or  more  carriers 
through  ownership  of  stocK  or  other- 
wise. 49  CFR  11343. 

(I)  Major  transaction 

(il)  Significant  t'ansaction 

(Ill)  Minor  Transaction 

(iv)  Exemption  transaction  [49  CFR 

1080.2(d)] 

(v)  Responsive  application 

(48)  An  application  to  acquire  trackage 
rights  over,  joint  ownership  In,  or  joint 
use  of,  any  railroad  lines  owned  and 
operated  by  any  other  carrier  and  termi- 
nals Incidental  thereto.  49  U.S.C. 
11343. 

(i)  Major  transaction 

(il)  Significant  transaction 

(Ill)  Minor  transaction 

(Iv)  Exemption  transaction  [49  CFR 

1080.2(d)] 

(v)  Responsive  application 

(49)  An  application  of  a  carrier  or  carriers 
to  purchase,  lease,  or  contract  to  oper- 
ate the  properties  of  another,  or  to 
acquire  control  of  another  by  purchase 
of  stock  or  otherwise.  49  U.S.C.  11343. 

I       (i)  Major  transaction 

(il)  Significant  transaction 

(Ill)  Minor  transaction 

(Iv)  Exemption  transaction  [49  CFR 

1080.2(d)] 

(v)  Responsive  application 

(50)  An  application  for  a  determination  of 
fact  of  competition.  49  U.S.C. 
11321(a)(2)  or  (b) 

(51)  An  application  for  approval  of  a  rail 
rate  association  agreement.  49  U.S.C. 
10706 

(52)  An  applicatk>n  for  approval  of  an 
amendment  to  a  rail  rate  association 
agreement.  49  U.S.C.  10706 

(I)  Significant  Amendment 

(Ii)  Minor  Amendment 

(53)  An  application  for  authority  to  hold  a 
fKJsition  as  officer  or  director.  49  U.S.C. 
11322 

(54)  (I)  An  application  to  issue  securities; 
an  application  to  assume  obligation  or 
liability  in  respect  to  securities  of  an- 
other; an  application  or  petition  for 
modification  of  an  outstanding  authori- 
zation; or  an  application  for  exemption 
for  competitive  bidding  requirements  of 
Ex  Parte  No.  158,  49  CFR  1175.  49 
use.  1 1 301 

(il)  An  exempt  transaction  under  49 
CFR  1175 

(55)  A  petition  for  exemption  (ottier  tfian  a 
rulemaking)  filed  by  rail  carriers.  49 
U.S.C.  10505 

(56)  An  applicatk>n  for  forced  sale  of 
bankrupt  railroad  lines.  49  CFR 
1180.40-49,  45  U.S.C.  915 

(57)  [Reserved] 

(58)  [Resented] 

(59)  [Reserved] 


Fees 


135,300 

27,000 

2,300 

550 
2,300 


135,300 

27,000 

2,300 

550 
2,300 


135,300 

27.000 

2.300 

550 
2.300 


135,300 

27.000 

2.300 

550 
2.300 


27,000 


25,500 


4,700 
30 


Typo  of  Proceedings 


250 


1,200 
550 

650 

1,400 


Part  VII:  Fonnal  ProcMdInga 

(60)  A  complaint  alleging  unlawful  rates  or 
practices  of  carriers,  property  brokers  or 
freight  forwarders  of  househokJ  goods .... 

(61)  A  complaint  seeking  or  a  petitxxi 
requesting  Institution  of  an  investigatkin 
seeking  Vne  prescription  or  division  of 
joint  rates,  fares  or  charges.  49  U.S.C. 
10705(f)(1)(A) 

(62)  A  petition  for  declaratory  order 

(i)  A  petition  for  declaratory  order  in- 
volving dispute  over  an  existing 
rate  or  practice  which  is  compara- 
ble to  a  complaint  proceeding 

(II)  All  other  petitions  for  declaratory 
order ^ 

(63)  Requests  for  nationwkle  and  regional 
collectively  filed  general  rate  increases 
and  major  rate  restructures  accompa- 
nied by  supporting  cost  and  financial 
Information  justifying  the  increase 

(64)  A  petition  for  exemption  from  filing 
tariffs  by  bus  earners 

(65)  An  application  for  shipper  antitrust 
immunity.  49  U.S.C.  10706(a)(5)(A) 

(66)  Petition  for  review  of  state  regulation 
of  Intrastate  rates,  rules  or  practices 
filed  by  interstate  rail  carriers.  49  U.S.C. 
11501 

(67)  Petition  for  review  of  state  regulation 
of  intrastate  rates,  rules  or  practices 
filed  t>y  interstate  bus  carriers.  49 
U.S.C.  1 1501 

(68)  [Reserved] 

(69)  [Reserved] 

(70)  [Reserved] 

(71)  [Reserved] 

Part  VIM:  Infonnal  Proceeding* 

(72)  An  application  for  autfiority  to  estab- 
lish released  value  rates  or  ratings 
under  49  U.S.C.  10730  (Except  that  no 
fee  will  be  assessed  for  aplications 
seeking  such  authority  in  connection 
with  reduced  rates  established  to  re- 
lieve distress  caused  by  drought  or 
other  natural  disaster) 

(73)  An  application  for  special  permission 
for  short  notice  or  ttie  waiver  of  other 
tariff  publishing  requirements 

(74)  The  filing  of  tariffs,  rate  schedules 
and  contracts  including  supplements 

(75)  Special  docket  application  from  rail 
and  water  carriers.  (There  is  no  fee  for 
requests  Involving  sums  of  $25,000  or 
less) 

(76)  Informal  complaint  at>out  rail  rate  ap- 
plication   

(77)  (I)  An  application  for  original  qualifica- 
tion as  self-insurer  for  bodily  injury  and 
property  damage  insurance  (BIPD) 

(ii)  An  application  for  original  qualifica- 
tion as  self-insurer  for  cargo  insur- 
ance   

(78)  A  service  fee  for  insurer,  surety  or 
self-insurer  accepted  certificate  of  insur- 
ance, surety  bond  or  other  instrument 
submitted  in  lieu  of  a  tKoker  surety 
bond.  The  fee  Is  based  on  a  formula  of 
$10  per  accepted  certificate  of  Insur- 
ance or  surety  tx>nd  as  indication  of 
ICC  Insurance  activity.  (There  is  a  $50 
annual  minimum;  txit  tf>e  minimum  does 
rK>t  apply  to  an  instrument  submitted  in 
lieu  of  a  broker  surety  tx>nd) 

(79)  A  petition  for  waiver  of  any  provision 
of  the  lease  ancf  interchange  regula- 
tions. 49  CFR.  1057 

(80)  A  petition  for  reinstatement  of  re- 
voked operating  autfKxity 

(81)  [Reserved] 

(82)  [Resen/ed] 


Fees 


500 

1.500 

500 
850 

5,600 

150 

2,600 

1,000 

1.000 


Type  of  Proceedings 


400 

40 
(') 

50 

100 

2.700 
250 


C) 

300 
50 


(83)  Petitkxi  for  reinstatement  of  a  dis- 
missed operating  rights  appiication 

(84)  Filing  of  documents  for  recordation. 
49  U.S.C.  11303  and  49  CFR  1177.3(c).. 

(85)  Valuations  of  railroad  lines  in  con- 
junction with  purchase  offers  in  atiarv 
donment  proceedings 

(86)  Informal  opinons  about  rate  applica- 
tions (all  modes) 

(87)  [Reserved] 

(88)  [Resen/ed] 

(89)  [Resen/ed] 

(90)  [Reserved] 

(91)  [Resen/ed] 

(92)  [Reserved] 

(93)  [Reserved] 

(94)  [Reserved] 

(95)  [Reserved] 

Part  IX:  Services 

(96)  Messenger  delivery  of  decision  to  a 
railroad  earner's  Washington,  [X,  agent . 

(97)  Request  for  service  list  for  proceed- 
ings  

(98)  Request  for  copies  of  the  one-per- 
cent carioad  waytiill  sample 

(99)  Verification  of  surcharge  level  pursu- 
ant to  Ex  Parte  No.  389,  Procedures  for 
Requesting  Rail  Variable  Cost  &  Reve- 
nue Determination  for  Joint  Rates  Sut>- 
ject  to  Surcharge  or  Cancellation 

(100)  Application  fee  for  Interstate  Com- 
merce Commisskjn  Practitioners'  Exam... 


Fee* 


250 
(»)] 

1.000 
40 


(*) 
(') 
100 


(•) 

60 


•  7  per  series  transmitted. 

•  10  per  accepted  certificate  or  other  instrument 
submitted  in  lieu  of  a  broker  surety  tx>nd. 

»  1 3  per  document. 

•  10  per  delivery. 
'  7  per  list. 

"  14  per  movement  verified 

[FR  Doc.  88-19989  Filed  8-30-88;  1:37  pm] 

BILUNG  CODE  703S-«1-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  23 

Export  and  American  Ginseng 
Harvested  In  1988-90  Seasons 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(Convention)  regulates  international 
trade  in  certain  animal  and  plants 
species.  Export  of  animals  and  plants 
listed  in  Convention  Appendix  II  may 
occur  only  if  the  Scientific  Authority  has 
advised  the  permit-issuing  Management 
Authority  that  (1)  such  export  will  not 
be  detrimental  to  the  survival  of  the 
species,  and  (2)  this  export  will  maintain 
the  species  throughout  its  range  at  a 
level  consistent  with  its  role  in  the 
ecosystem  in  which  it  occurs,  and  if  the 
Management  Authority  is  satisfied  that 
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the  animals  or  plants  being  exported 
were  not  obtained  in  violation  of  laws  of 
their  protection.  Export  of  cidtivated 
specimens  of  plants  listed  in  Appendix 
II  may  occur  under  certiHcates  issued  by 
the  Management  Authority  if  it  is 
satisHed  that  the  plants  being  exported 
were  artificially  propagated. 

This  final  rule  announces  the  United 
States  Scientific  Authority  and 
Management  Authority  findings  on 
export  of  American  ginseng  [Panax 
quinquefolius],  listed  on  Convention 
Appendix  II,  from  certain  States  for  the 
1988-90  harvest  seasons. 

The  U.S.  Fish  and  Wildlife  Service 
(Service)  began  to  make  multi-year 
findings  for  the  export  of  American 
ginseng  on  a  State-by-State  basis  when 
it  issued  Scientific  Authority  and 
Management  Authority  findings 
covering  the  1982-fl4  harvest  seasons. 
This  was  followed  by  multi-year 
findings  for  ginseng  harvested  from 
certain  States  for  the  1985-87  harvest 
seasons. 

The  Service  herein  approves  multi- 
year  ginseng  export  form  19  States  for 
the  1988, 1989,  and  1990  harvest  seasons 
(a  season  ends  with  the  calendar  year). 
The  Service  continues  to  seek  data  and 
information  on  topics  described  in  this 
rule  as  a  basis  for  determining  whether 
to  initiate  or  to  continue  approval  of 
exports  from  permitted  States  for 
subsequent  seasons. 

Monitoring  State  ginseng  programs 
since  1977  has  shown  the  Service  that 
States  from  which  ginseng  export  has 
been  approved  will  continue  to  satisfy 
Convention  requirements.  To  ensure 
that  this  is  so,  the  Service  will  continue 
annual  monitoring  in  accordance  with 
the  procedures  described  herein.  This 
monitoring  will  include  analysis  of  data 
made  available  to  the  Service  no  later 
than  May  31  every  year  from  each  State 
from  which  ginseng  export  is  approved. 
These  data  document  the  most  recent 
harvest  and  ciurent  status  of  ginseng 
management  in  that  State. 

The  export  of  American  ginseng  is  a 
necessary  portion  of  a  State's  ginseng 
management  program  as  the  foreign 
markets  for  this  species  are  dependent 
upon  this  final  rule.  The  buying  season 
will  begin  September  1, 1988,  in  the 
permitted  States.  The  rule  announced  in 
this  notice  is  to  become  effective  upon 
publication  so  that  export  can  begin  as 
soon  as  possible.  This  will  enable  all 
these  approved  States  to  compete  for 
the  foreign  markets  needed  to  sell  their 
ginseng  and  enable  the  ginseng  farmers, 
diggers,  and  dealers  to  realize  a  greater 
monetary  return  for  their  product. 

date:  September  1, 1988. 


ADDRESS:  Please  send  correspondence 
concerning  this  document  to  the  Office 
of  Management  Authority;  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  27329, 
Washington,  DC  20038-7329.  Materials 
received  will  be  available  for  public 
inspection  from  7:45  a.m.  to  4:15  p.m., 
Monday  through  Friday,  at  the  Office  of 
Management  Authority,  Room  400, 1375 
K  Street  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT. 

Scientific  Authority:  Dr.  Charles  W. 
Dane,  Office  of  Scientific  Authority,  U.S. 
Fish  and  Wildlife  Service,  Mail  Stop: 
Room  527  Matomic  Building, 
Washington,  DC  20240,  telephone  (202) 
653-5948. 

Management  Authority:  Marshall  P. 
Jones,  Office  of  Management  Authority, 
P.O.  Box  27329,  Central  Station, 
Washington,  DC  20038-7329,  telephone 
(202)  343-4968. 

Export  Programs:  S.  Ronald  Singer, 
Office  of  Management  Authority,  P.O. 
Box  27329,  Central  Station,  Washington, 
DC  20038-7329,  telephone  (202)  343- 
4963. 

SUPPLEMENTARY  INFORMATION:  The 
Convention  listing  of  this  species 
(February  22, 1977  (42  FR  10462)  and 
November  22, 1985  (50  FR  48212)) 
continues  to  regulate  ginseng  exports, 
including  plants,  whole  roots,  basically 
intact  roots,  and  root  chunks  or  slices. 

Export  of  Convention  Appendix  II 
listed  species  from  the  United  States 
may  only  occur  under  Federal  permit  or 
certificate  issued  upon  approval  of  both 
the  U.S.  Scientific  Authority  and 
Management  Authority.  These 
responsibilities  are  functions  of  the  U.S. 
Fish  and  Wildlife  Service.  The  United 
States  Department  of  Agriculture, 
Animal  and  Plant  Health  Inspection 
Service,  is  responsible  for  enforcing  the 
Convention  for  terrestrial  (nonmarine) 
plants  (see  final  rule  of  October  25, 1984, 
49  FR  42907). 

This  is  the  second  of  two  publications 
concerning  the  Service's  Scientific 
Authority  and  Management  Authority 
findings  on  export  of  American  ginseng 
collected  in  the  1988-1990  harvest 
seasons.  The  previous  final  rule  for 
export  of  ginseng  was  published 
September  30. 1985  (50  FR  39691). 

The  States  of  Alabama  and 
Pennsylvania  have  requested  initial 
export  approval  of  ginseng  harvested 
from  those  States  for  the  1988-1990 
harvest  seasons.  New  York  has 
requested  approval  for  initial  export 
approval  of  ginseng  harvested  in  that 
State  fw  the  1987-1990  harvest  seasons. 

Public  Comment 

No  comment  was  received  concerning 
the  proposed  rule  published  in  the 


Federal  Register  on  July  15, 1988  (53  FR 
26802). 

Scientific  Authority  Criteria 

General  criteria  used  by  the  Scientific 
Authority  in  advising  the  Management 
Authority  on  whether  export  will  or  will 
not  be  detrimental  to  the  survival  of 
species  are  as  follows  (originally 
described  in  a  notice  of  July  11, 1977;  42 
FR  35800): 

1.  Whether  such  export  has  occurred 
in  the  past  and  has  or  has  not  reduced 
numbers  or  distribution  of  the  species, 
caused  signs  of  ecological  or  behavioral 
stress  within  the  species,  or  in  other 
species  of  the  afiected  ecosystems; 

2.  Whether  such  export  is  expected  to 
increase,  remain  constant,  or  decrease; 
and 

3.  Whether  the  life  history  parameters 
of  the  species  and  the  relevant  structure 
and  function  of  its  ecosystem  indicate 
that  present  or  proposed  levels  of  export 
will  or  will  not  appreciably  reduce  the 
numbers  or  distribution  of  the  species, 
or  cause  signs  of  ecological  or 
behavioral  stress  within  the  species  or 
in  other  species  of  the  affected 
ecosystems. 

For  ginseng,  the  evaluation  for 
nondetriment  by  the  Scientific 
Authority,  in  accordance  with  these 
general  criteria,  will  continue  to  be 
based  on  the  foUowing  information  for 
each  affected  State,  to  the  extent  it  is 
available  in  State  data  (with  the  States 
providing  the  sources  and  accuracy  for 
new  data,  and  indicating  which 
informati(m  from  previously  submitted 
material  is  still  valid)  or  from  other 
suitable  sources: 

1.  Historic  present,  and  potential 
distribution  of  wild  ginseng  by  county 
using  State  maps  with  county  outlines; 
distribution  of  optimal  natural  habitat 
on  a  regional  basis  in  the  State,  and 
description  of  recent  trends  in  loss  and/ 
or  protection  of  habitat;  and  map  of 
locations  and  information  on 
approximate  acreage  and  percentage  of 
wild  ginseng  that  is  on  statute-protected 
lands  where  collecting  is  permanently 
prohibited.  (Ginseng  is  considered  as 
wild  if  it  occurs  in  naturally  perpetuated 
habitat,  where  the  species  is  naturally 
propagated  or  with  only  limited  planting 
of  local  seed  by  people  at  or  near  the 
site  of  collection  with  no  subsequent 
tending  of  the  species  or  habitat  before 
harvest.); 

2.  Map  of  the  approximate  number  or 
density  of  wild  ginseng  populations  per 
county  or  region,  and  information  on  the 
total  number  of  wild  ginseng  localities  in 
the  State; 

3.  Map  of  the  average  number  of 
plants  per  population  or  patch,  or  local 
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abundance  of  wild  ginseng,  per  county 
or  region  of  the  State;  map  and 
information  on  the  population  trends  per 
county  or  region,  indicating  if 
populations  of  wild  ginseng  are 
increasing,  stable,  decreasing, 
extirpated,  or  unknown;  and  discussion 
of  any  recent  changes  from  previous 
years  or  differences  from  historical 
population  sizes; 

4.  A  description  of  the  State's  annual 
harvest  practices  and  controls  on  wild 
ginseng  including  a  regulated  harvest 
season  (States  are  urged  not  to  permit 
local  harvest  until  seeds  are  mature), 
and  harvest  requirements  such  as 
minimum  size  or  age  of  collected  plants 
[3-leaf  {3-prongJ  minimum 
recommendedj  and  on  planting  seeds  at 
the  collection  site; 

5.  Map  of  the  harvest  intensity  by 
county  or  region,  indicating  if  collecting 
is  heavy,  moderate,  light,  none,  or 
unknown,  and  discussion  of  any 
changes  from  previous  years; 
information  on  the  number  of  ginseng 
collectors  (diggers)  in  the  State,  and  on 
the  amount  of  wild  ginseng  plants  and 
roots  harvested  in  the  State  and  the 
amount  certified  for  export,  in  pounds 
(dry  weight)  per  year; 

6.  Information  on  the  average  number 
of  wild  roots  per  pound  (dry  weight) 
harvested,  preferably  on  a  county  or 
regional  basis  or,  If  not  available,  on  a 
statewide  basis;  and  an  assessment  of 
any  trend  in  number  of  wild  roots  per 
pound  (dry  weight)  or  root  sizes  over 
previous  years; 

7.  A  description  of  the  State's  ongoing 
research  program  on  wild  ginseng  and 
its  progress,  including  a  simimary  of 
results  obtained;  and 

8.  State  maps  showing  those  counties 
in  which  ginseng  is  commercially 
cultivated;  and  information  on  the 
amount  of  cultivated  ginseng  plants  or 
roots  harvested  in  the  State  and  the 
amount  certifi°H  in  pounds  (dry  weight) 
per  year.  (Ginseng  is  considered 
cultivated  when  it  is  artificially 
propagated  and  maintained  under 
controlled  conditions,  for  example,  the 
intensively  or  intermittently  prepared  or 
managed  gardens  or  patches,  under 
artificial  or  natural  shade.) 

Documents  containing  information 
that  provided  the  basis  for  the 
nondetrimeni  findings  are  available  for 
public  inspection  at  the  Office  of 
Scientific  Authority  at  the  address  given 
above. 

Management  Authority  Criteria 

In  addition  to  Scientific  Authority 
advice  that  ginseng  exports  will  not  be 
detrimental  to  the  s:urvival  of  the 
species,  the  Management  Authority 
must  be  satisfied  that  (1)  the  ginseng 


was  not  obtained  in  contravention  of 
laws  for  its  protection,  and  (2)  it  was  of 
wild  or  of  artificially  propagated  origin. 

Criteria  used  by  die  Management 
Authority  in  determining  a  State 
program's  qualifications  for  export  are 
that  the  State  has  adopted  and  is 
implementing  the  following  regulatory 
measures  (see  pubHcation  of  September 
30, 1985,  50  FR  39691). 

1.  A  State  ginseng  law  and  regulations 
mandating  State  licensing  or  regulation 
of  persons  purchasing  or  selling  ginseng 
cdlected  or  grown  in  that  State; 

2.  State  requirements  that  these 
licensed  or  registered  ginseng  dealers 
maintain  true  and  complete  records  of 
their  commerce  in  ginseng  and  provide 
copies  of  such  records  of  commerce  to 
the  State  in  a  signed  and  dated 
statement  at  least  every  90  days 
(generally  within  15  days  of  the  end  of 
each  quarter  of  the  calendar  year)  and  a 
year-end  accounting; 

3.  Dealer  records  required  to  show 
date  of  transaction,  whether  plants  and 
roots  were  wild  or  artificially 
propagated,  if  roots  were  dried  or  green 
(fresh)  at  time  of  transaction,  weight  of 
roots,  weight  or  number  of  plants.  State 
of  origin  of  plants  or  roots,  and  the 
identification  numbers  of  the  State 
certificates  used  to  ship  ginseng  from 
the  State  of  origin.  The  name  and 
address  of  the  seller  or  buyer  of  the 
ginseng  of  record  shall  be  maintained  by 
the  dealer  on  his  or  her  owti  copy  of 
commerce  record  forms  supphesd  by  the 
State(s)  of  licensing,  and  shall  be  made 
available  to  the  State  ginseng  program 
manager(s)  if  requested; 

4.  Inspection  and  certification  by  State 
persormel  of  aJJ  ginseng  harvested  in  the 
State  and  of  the  dealer's  ginseng 
commerce  records  to  authenticate  that 
the  ginseng  was  legally  taken  from  wild 
or  cultivated  sources  within  the  State. 
(Experience  has  shown  the  value  of  an 
inspection  and  certification  program  by 
a  State  official  who  can  veriJFy  both  the 
weight  of  the  ginseng  roots  (weight  or 
number  of  plants)  in  question  and  that 
the  roots  or  the  plants  were  legally 
taken  from  the  wild  or  artificially 
propagated  in  that  State); 

5.  Ginseng  unsold  by  March  31  of  the 
year  after  harvest  must  be  weighed  by 
the  State  and  the  dealer,  digger,  or  root 
owner  given  a  State  weight  receipt. 
Future  State  export  certification  of  this 
stock  is  to  be  issued  against  the  State 
weight  receipt; 

6.  The  certificate  of  origin  forms  must 
remain  in  State  control  until  issued  at 
certification  and  must  contain  the 
following  information: 

— State  of  origin, 

— Serial  number  of  certificate, 

— Dealer's  State  registration  number, 


— Dealer's  ■hipment  number  for  that 

harvest  season, 
— Year  of  harvest  of  ginseng  being 

certified, 
— Designation  as  wild  or  artificially 

propagated  plants  or  roots. 
— Designation  as  dried  or  green  (fresh) 

roots,  or  live  plants, 
— Weight  of  roots  and  plants  (or 
number  of  plants)  separately 
expressed  both  numerically  and  in 
writing, 
— Verified  statement  by  State  ginseng 
official  that  the  ginseng  was 
obtained  in  that  State  in  accordance 
with  State  law  of  that  harvest  year, 
— Name  and  title  of  State-certifying 

official, 
— Date  of  certification,  and 
— Signatures  of  both  dealer  and  State 

official  making  certification. 
This  certificate  should  be  issued  in 
triphcate,  with  the  original  designated 
for  dealer's  use  in  commerce,  first  copy 
for  dealer  records,  and  second  copy 
retained  by  the  State  for  reference;  and 

7.  State  regulations  that  (a)  prohibit 
export  of  its  ginseng  from  the  State 
without  certification  by  the  State  of 
origin,  and  (b)  require  uncertified 
ginseng  supplied  to  State-registered 
dealers  to  be  returned  to  the  State  of 
origin  within  30  calendar  days  for 
certification.  Failure  to  have  such 
ginseng  certified  will  render  this  root 
illegal  for  export. 

Each  State  from  which  ginseng  export 
is  approved  shall  make  program 
information,  identified  by  harvest  year, 
available  on  an  annual  basis  to  the 
Service's  Office  of  Management 
Authority  no  later  than  May  31  (for 
example,  the  1988  State  ginseng  data 
should  be  available  by  May  31, 1989). 
These  data  should  be  sufficient  to 
satisfy  the  Scientific  Authority  criteria 
and  should  contain  the  foUowUi^ 
information  to  satisfy  the  Management 
Authority  criteria. 

1.  Reaffirm  State  ginseng  program  and 
indicate  modifications,  if  any. 
concerning: 

(a)  State  ginseng  laws  and  regulations: 

(b)  Scdsun  of  ginseng  harvest  and 
commerce; 

(c)  State  dealer,  digger,  and/or  grower 
license  or  registration  rules; 

(d)  Sample  of  required  ginseng-related 
licenses,  including  cost  of  license  and 
dates  of  authorized  use; 

(e)  Fees  for  any  ginseng-related 
license  or  registration; 

(f)  Dealer,  digger,  or  grower  record- 
maintenance  and  reporting 
requirements; 

(g)  Sample  of  current  year  dealer 
certificates  and  reporting  forms; 
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(h)  Description  of  State  certification 
system  for  wild  and  cultivated  ginseng 
legally  harvested  within  the  State, 
including  controls  to  minimize 
uncertified  ginseng  from  moving  into  or 
out  of  the  State;  and 

(i)  Name,  address,  and  telephone 
number  of  State  official  to  contact 
concerning  such  information. 

2.  The  State  data  should  also  include 
information  on  the  following: 

(a)  Pounds  dry  weight  of  wild  and  of 
cultivated  ginseng  roots  and  weight  or 
number  of  live  plants  (i)  harvested  and 
(ii)  certified  by  the  State,  and  (iii)  the 
pounds  of  each  bought  and  sold  from  in- 
State  and  out-of-State  sources; 

(b)  Indicate  how  dealers  not  resident 
in  the  State  obtain  certification  for 
ginseng  roots  harvested  in  that  State 
and  how  this  type  of  commerce  is 
controlled  by  State  law; 

(c)  Indicate  ginseng  law  enforcement 
procedures,  violations  discovered,  and 
remedies;  and 

(d)  Sample  of  current-year  State 
certificate  of  legal  take  and  origin. 

Documents  containing  information 
that  provided  the  basis  for  the  Service's 
findings  of  legal  take  are  available  for 
inspection  at  the  Office  of  Management 
Authority  at  the  address  given  above. 

Program  for  Artificially  Propagated 
Ginseng 

In  an  October  21, 1980,  rule  (45  FR 
68944).  the  Service  announced  it  would 
approve  export  of  artifically  propagated 
ginseng  only  from  States  for  which 
export  of  wild-collected  ginseng  was 
approved  because  those  States  had 
programs  that  could  adequately 
document  the  source  of  the  ginseng.  The 
Service  announced  in  an  October  4. 
1982.  rule  (47  FR  43701)  that  it  would 
approve  export  of  artificially  propagated 
ginseng  from  other  States  if  procedures 
had  been  implemented  to  minimize  the 
risk  that  wild-collected  plants  would  be 
claimed  as  cultivated.  The  Service  will 
continue  to  consider  granting  such 
approval. 

Previous  Export  Approval 

The  export  of  wild  and/or  cultivated 
ginseng  harvested  from  1982  through 
1984  was  approved  from  States  listed  in 
50  CFR  23.51(e).  On  September  30, 1985. 
(50  FR  39691)  the  Service  approved 
multi-year  export  of  1985-1987 
harvested  ginseng  only  from  States  with 
a  legally  regulated  ginseng  program  that 
provided  for  a  State  inspection  and 
certification  system  and  that  otherwise 
satisfied  all  other  criteria  of  the 
Scientific  Authority  and  Management 
Authority. 


Muti-year  Findings 

From  monitoring  State  ginseng 
programs  and  the  biological  status  of  the 
plant  since  1977,  the  Service  finds  that 
States  previously  approved  for  the 
export  of  ginseng  would  continue  to 
satisfy  Convention  requirements.  The 
Service  grants  export  approval  to  all 
previously  approved  States. 

The  States  of  Alabama  and 
Pennsylvania  have  requested  initial 
export  approval  of  ginseng  harvested 
from  those  States  for  1988-1990  harvest 
seasons.  New  York  submitted  a  request 
for  initial  export  approval  of  ginseng 
harvested  in  that  State  for  the  1987-1990 
harvest  seasons.  However,  New  York 
neither  certified  nor  weight-receipted  its 
1987  harvested  ginseng  for  export  so 
1987  New  York  harvested  ginseng  may 
not  be  exported  from  the  United  States. 
After  reviewing  the  information 
provided  by  Alabama,  New  York,  and 
Pennsylvania,  the  Service  finds  that  the 
export  of  ginseng  harvested  in  these 
States  during  the  1988-1990  harvest 
seasons  will  not  be  detrimental  to  the 
survival  of  the  species.  Therefore,  the 
Service  grants  ginseng  export  approval 
to  Alabama,  New  York,  and 
Pennsylvania  for  the  1988-1990  harvest 
seasons. 

States  wishing  to  initiate  export 
programs  for  ginseng  harvested  in  1989 
or  thereafter  should  begin  work  with  the 
Service  as  soon  as  possible  so  that  their 
finalized  application  can  be  submitted 
by  March  31  of  the  year  in  which  they 
anticipate  certifying  harvested  ginseng 
for  subsequent  export. 

Service  ginseng  export  approval 
would  be  subject  to  revision  prior  to  the 
1989  and  1990  harvest  seasons  in  any 
approved  State  if  a  review  of 
information  reveals  that  Management 
Authority  or  Scientific  Authority 
findings  in  favor  of  export  must  be 
changed.  The  Service  does  not  grant 
general  approval  for  export  of  ginseng 
originating  in  any  State  not  named  in  50 
CFR  23.51(e)  because:  (1)  The  species 
does  not  occur  there.  (2)  no  harvest  of 
the  species  is  allowed  by  the  State.  (3) 
the  Service  does  not  have  current 
information  needed  for  Management 
Authority  or  Scientific  Authority 
findings,  or  (4)  the  State  has  not  applied 
for  such  export  approval.  To  ensure 
Service-approved  States  maintain 
successful  programs  and  that  export  is 
not  detrimental  to  the  survival  of  the 
species,  the  Service  plans  to  continue 
annual  monitoring  of  State  programs 
and  of  information  on  the  status  of 
ginseng  populations,  especially  by  the 
evaluation  of  annual  data  from  the 
States  and  of  export  documents  returned 
from  the  ports.  Notices  will  be  published 


in  the  Federal  Register  in  1989  and  1990 
only  if  new  information  or  changed 
conditions  show  reason  for  revised 
findings  or  guidelines. 

Export  Procedures 

Valid  Federal  Convention  documents 
are  necessary  to  export  wild  or 
artificially  propagated  ginseng  plants  or 
roots.  Applications  for  these  documents 
should  be  sent  to  the  Office  of 
Management  Authority  at  the  address 
given  above. 

Ginseng  eligible  for  export  may  only 
be  exported  through  ports  with 
personnel  and/or  facilities  of  the  U.S. 
Department  of  Agriculture  ("USDA 
ports")  and  designated  by  the  U.S. 
Department  of  Interior  (see  49  FR  49238; 
October  25, 1984).  For  each  export,  the 
exporter  must  present  to  the  Port 
Inspector  of  the  U.S.  Department  of 
Agriculture  Animal  and  Plant  Health 
Inspection  Service,  Plant  Protection  and 
Quarantine,  proof  that  the  exporter  has 
a  valid  General  Permit,  available  from 
the  U.S.  Department  of  Agriculture,  and 
the  following: 

(1)  Ginseng  plants  or  roots  being 
exported; 

(2)  Original  State  certificates  of  origin 
for  the  ginseng  (or  foreign  export 
documents  for  American  ginseng 
imported  to  the  United  States).  An 
exporter  or  dealer  may  split  an  original 
State  certificate  by  striking  a  line 
through  the  original  weight,  and  identify 
by  numbers  and  writing  the  lower 
weight  or  ginseng  being  imported.  This 
change  in  certificate  weight  must  be 
certified  with  the  written  words  "I  made 
these  changes  on  (date)"  followed  by 
full  legal  signature  of  the  dealer  or 
exporter.  The  modified  State  certificate 
must  bear  this  certification  in  original 
ink  form; 

(3)  Three  completed  Federal 
Convention  export  documents;  and 

(4)  One  copy  of  executed  shipper's 
invoice. 

The  Plant  Protection  and  Quarantine 
port  inspector  may  sign  and  validate  the 
Convention  documents  only  after  a 
satisfactory  inspection  of  the  State 
certificate  of  origin,  shipper's  invoice. 
Convention  export  documentation  and 
contents  of  the  shipment.  Once  the 
Convention  documents  are  validated, 
the  inspector  will  then  forward  State 
certificates,  one  Convention  export 
document,  and  shipper's  invoice  to  the 
Office  of  Management  Authority  for 
recordkeeping  and  reporting.  The 
Second  Federal  export  document  is  for 
the  exporter,  and  the  remaining 
Convention  export  document  will 
authorize  the  international  shipment  of 
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the  ginseng  and  will  be  collected  by  the 
importing  country. 

The  Department  has  determined  that 
good  cause  exists  within  the  meaning  of 
5  U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act  for  making  these  findings 
and  rule  effective  immediately.  This 
publication  represents  the  final 
administrative  step  in  authorizing  the 
export  of  ginseng  in  accordance  with  the 
Convention.  This  action  has  been 
delayed  because  of  the  need  to  gather 
and  evaluate  the  best  available 
information  on  the  species.  It  is  the 
Department's  opinion  that  a  delay  in  the 
effective  date  of  the  regulations  after 
this  rule  is  published  could  affect  the 
harvest  season  that  already  has  begun. 
A  delay  could  adversely  affect  the 
species  by  reducing  compliance  with 
State  certification  requirements.  Good 
cause  also  exists  for  making  these 
findings  effective  as  soon  as  possible  to 
avoid  economic  injury  to  individual 
diggers,  dealers,  or  other  small  entities 
that  are  directly  affected  by  the  findings. 
Because  this  final  rule  removes  a 
restriction  on  export,  it  can  be  made 
effective  immediately  upon  publication 
under  5  U.S.C.  553(d)(1).  It  should  be 
noted  that  making  these  findings  and 
rule  effective  immediately  will  not 
adversely  affect  the  species  involved  in 
view  of  the  findings  on  nondetriment 
contained  herein. 


Note. — The  Department  has  determined 
that  this  rule  is  not  a  major  Federal  action 
significantly  affecting  the  quahty  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  and,  therefore,  the 
preparation  of  an  Eaivironroental  Impact 
Statement  is  not  required.  The  Department 
determined  that  the  findings  for  the  1978-87 
harvest  seasons  were  not  major  rules  under 
Executive  Order  12291  and  did  not  have  a 
significant  economic  effect  on  a  substantial 
number  of  small  entities  under  the  Regulatory 
Flexibility  Act  [5  U.S.C.  601).  Exporters 
normally  derive  their  product  from  the 
ginseng  harvested  in  a  number  of  States. 
Therefore,  the  approval  or  disapproval  of 
wild  ginseng  export  from  any  one  State 
would  not  significantly  affect  the  industry. 
Furthermore,  because  the  rule  treats  exports 
on  a  State-by-State  basis  and  approve  export 
in  accordance  with  State  management 
programs,  the  rule  would  have  little  effect  on 
small  entities  in  and  of  itself.  For  the  1988 
through  1990  harvest  seasons,  the  Service  has 
analyzed  the  impacts  and  again  concludss 
that  this  would  not  he  a  major  rule  and  would 
not  have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities.  This  rule 
does  not  contain  any  information  collection 
requirements  that  require  approval  by  the 
Office  of  Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

This  rule  is  issued  under  authority  of 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq:  67  StaL  884.  as 
amended),  and  was  prepared  by  S 
Ronald  Singer.  Office  of  Management 
Authority,  and  Dr.  Wayne  Milstead. 
Office  of  Scientific  Authority. 


List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  plants. 
Endangered  and  threatened  wildlife. 
Exports,  Fish,  Imports,  Plants 
(agriculture).  Treaties. 

Regulation  Promulgation 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

Accordingly,  Part  23,  Subchapter  B  of 
Chapter  1,  Title  50,  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  TIAS  8249;  and  Endangered 
Species  Act  of  1973.  87  Stat.  884, 16  U.S.C. 
1531  et  seq. 

Subpart  F— Export  of  Certain  Species 

2.  In  §  23.51  American  ginseng  [Panax 
quinquefolius)  paragraph  (f)  is  removed 
and  paragraph  (e)  is  revised  to  read  as 
follows: 

§  23.51    American  Ginseng  (Panax 
quinquefolius). 

***** 

(e)(1)  1982-1990  harvests  (wild  and 
cultivated  roots  for  each  year  unless 
noted). 


II 

Harvest  Years 

state  (1) 

1982 

1983 

1984 

1985                  1986 

1987 

1988 

1989 

1990 

Alabama - 

_ 

_ 

_ 

_ 

K 

X 

Arkansas..- ~ 

X 

X 

X 

X 

X 

Georgia       

X 

« 

X 

X 

X 

X 

X 
X 

X 

X 
X 

X 
X 

X 
X 

X 
X 

X 

Illnow 

X 

Iowa - 

X 

« 

X 

X 

X 

X 

Kentucky „ 

X 

M 

X 

X 

X 

X 

X 

Maryland _ 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 
X 

X 
X 

X 

MJMOUii 

X 

North  Carolina - -.... 

X 

X 

X 

X 

X 

X 

X 

X 

r4ew  York 

_ 

_ 

— 

— 

— 

— 

Ohio       

X 

X 

X 

X 

X 

X 

X 
X 

X 
X 

X 

Pennsvtvania    

X 

X 

a 

X 

a 

a 

X 

X 
X 

X 
X 

X 
X 

X 
X 

X 

X 

X 

Vefmont _ 

X 

Virginia - 

West  Virginia - 

X 

X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 

X 

Wisconsin 

X 

X 

X 

X 

X 

X 

(1)  Service  export-approved  State. 

X    Exported  approval  granted  for  wild  euid  cultivated  ginseng. 

-    Export  not  requested  or  rwt  granted. 

a    Export  approval  only  lor  artificially  propagated  (cultivated)  ginseng. 


(2)  Conditions  on  export:  All  plants 
and  roots  must  be  documented  as  to 
State  of  origin,  season  of  collection,  and 
dry  or  green  (fresh)  weight.  The  State 
must  certify  whether  roots  and  plants 
originated  in  that  State,  are  wild  or 


cultivated  (artificially  propagated) 
specimens,  and  were  legally  obtained  in 
a  particular  season.  Such  State 
certification,  a  current  Federal  export 
document,  an  executed  dealer  or 
exporter's  invoice,  and  the  ginseng  must 


be  presented  upon  export.  All  other 
export  procedures  must  be  followed  as 
described  by  the  Service  in  this  rule. 
The  State  must  maintain  ginseng 
management  and  harvest  programs,  as 
described  by  the  Service  in  this  rule,  and 
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annual  ginseng  program  data  for  the 
preceding  harvest  season  should  be 
available  to  the  Office  of  Management 
Authority  by  May  31  of  each  year. 
Export  procedures  must  be  completed  as 
outlined  and  discussed  in  this 
paragraph. 

Note. — American  ginseng  purchased  from 
non-export  approved  States  by  State- 
registered  ginseng  dealers  for  domestic  use 
and  commerce  must  be  reported  to  the  State 
of  registration,  along  with  aU  other  ginseng 
commerce.  Such  ginseng  is  not  eligible  for 
export  from  the  United  States  and  must  be 
dealer-maintained  physically  separated  from 
that  ginseng  eligible  for  export  from  this 
country  so  that  there  is  no  chance  of 
intermingling  the  specimens. 

Date:  August  25, 1988 
Susan  Recce, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
(FR  Doc.  88-19994  Filed  8-31-68;  8:45  am) 

BtLLMQCOOC  aiO-66-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 
[Docfctt  No.  80852-«152] 

Sea  Turtle  Conservation;  Shrimp 
Trawiing  Requirements 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Ck)mmerce. 
action:  Final  rule,  technical 
amendment. 

summary:  The  Secretary  of  Commerce 
issues  this  flnal  rule  to  implement  a 
technical  amendment  to  the  regulations 
requiring  shrimp  trawlers  in  the  Gulf  of 
Mexico  and  the  Atlantic  Ocean  off  the 
Southeastern  United  States  to  use 
measures  to  reduce  the  incidental  catch 
and  mortality  of  sea  turtles  in  shrimp 
trawls.  This  rule  adds  an  additional 
"soft"  turtle  excluder  device  (TED)  to 
the  approved  TEDs.  The  intended  effect 
is  to  increase  the  options  of  fishermen 
required  to  use  TEDs. 
EFFECTIVE  DATE:  September  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Oravetz,  813-893-3366,  or 
Charies  Kamella,  202-673-5349. 
SUPPLEMENTARY  INFORMATION: 

a.  Background 

The  Secretary  of  Commerce  issued  a 
final  rule  on  June  29, 1987  (52  FR  24244) 
which  requires  shrimp  trawlers  25  feet 
and  longer  to  use  qualified  turtl<> 
excluder  devices  (TEDs)  in  certain 
offshore  waters  of  the  Southeastern 
United  States  during  certain  times  of  the 


year  and  to  limit  trawl  tow  times  to  90 
minutes  (or  use  TEDs)  in  inshore  waters 
during  these  same  times.  Shrimp 
trawlers  less  than  25  feet  in  length  are 
required  to  Umit  trawl  tow  times  to  90 
minutes  in  inshore  and  offshore  waters 
during  certain  times. 

The  final  rule  was  designed  to  reduce 
the  incidental  catch  and  mortality  of  sea 
turtles  in  shrimp  trawls.  The  rule  allows 
the  use  of  four  types  of  TEDs.  It  also 
contains  a  provision  for  qualification  of 
new  TEDs  if  these  TEDs  are  tested 
according  to  specified  procedures  and 
found  to  be  97  percent  effective  in 
releasing  sea  turtles  fi-om  trawls.  On 
October  5, 1987,  the  Secretary  issued  a 
final  rule  (52  FR  37152)  which  changed 
the  definitions  of  "inshore"  and 
"offshore"  to  more  clearly  delineate  the 
two  areas,  and  added  an  additional 
"soft"  TED  (known  as  the  "Morrison 
TED")  to  the  approved  turtle  excluder 
devices. 

b.  Soft  TED  Testing 

In  October  1987,  tests  of  three  "soft" 
TEDs  were  conducted  in  the  Cape 
Canaveral,  Florida,  navigation  channel 
aboard  the  University  of  Georgia 
research  vessel  R/V  GEORGIA 
BULLDOG.  The  tests  were  conducted 
under  NMFS  supervision  according  to  a 
research  protocol  developed  by  NMFS. 
Of  the  three  "soft"  TEDs  tested,  the 
Parrish  TED  was  found  to  effectively 
release  tiu-tles. 

Steve  Parrish,  the  designer  of  the 
Parrish  TED,  and  Jim  Bahen,  Marine 
Advisory  Service  Agent  with  the 
University  of  North  Carolina  (UNC)  Sea 
Grant  Program,  asked  NMFS  to  test  this 
device  for  possible  ceriification.  UNC 
Sea  Grant  provided  NMFS  with  results 
of  seven  comparative  tows  (Parrish  TED 
on  one  side,  standard  net  on  the  other) 
for  North  Carolina.  In  those  tests,  the 
net  equipped  with  the  Parrish  TED 
caught  26  percent  less  shrimp  than  the 
standard  net.  These  are  the  only  data 
NMFS  has  on  shrimp  retention  when  the 
Parrish  TED  was  used  under  normal 
shrimping  operations. 

During  the  turtle  exclusion  test  at 
Cape  Canaveral,  the  Parrish  TED 
captured  a  sea  turtle  in  the  early  stages 
of  the  test.  The  unit  was  then  modified 
by  increasing  the  size  of  the  exit 
opening,  removing  one  of  the  two 
bungee  cords  holding  the  webbing  flap 
over  the  opening,  and  reducing  the  cord 
tension  of  a  second  bungee  cord.  The 
modified  Parrish  TED  was  tested  against 
a  standard  net  during  10  paired  tows;  no 
turtles  were  captured  in  the  Parrish  TED 
while  the  control  net  captured  42  turtles. 
These  catch  rates  satisfied  the 
requirements  for  a  97  percent  turUe 


exclusion  rate  at  the  90  percent 
confidence  level. 

However,  during  the  Canaveral 
testing,  the  modified  Parrish  TED  caught 
79.5  percent  fewer  shrimp  than  the 
standard  net.  The  shrimp  catch  during 
those  tests  was  too  small  to  be 
significant,  two  pounds  in  the  Parrish 
TED  net  compared  to  nine  and  one  half 
pounds  in  the  control  net.  The  Parrish 
TED  also  released  73.3  percent  of  the 
total  biomass  when  compared  to  the 
control  net.  Based  on  available  data, 
NMFS  believes  that  shrimpers  may 
experience  a  substantial  shrimp  loss 
when  using  this  device.  Anyone  with 
questions  concerning  operation  of  the 
Parrish  TED  should  contact  Steve 
Parrish  (919/842-9179)  or  Jim  Bahen 
(919/458-5498). 

The  modified  Parrish  TED  (Figure  7) 
consists  of  three  major  components  (the 
extension,  the  deflector  panel  and  the 
frame)  which  are  installed  between  the 
body  of  the  trawl  and  the  bag.  Turtles 
are  released  through  an  opening  in  the 
bottom  of  the  TED.  The  Parrish  TED  as 
installed  in  a  net  extension  costs  about 
$115.00. 

c.  TED  Certification 

Because  the  modified  Parrish  TED 
was  found  to  be  at  least  97  percent 
effective  in  releasing  sea  turtles  from 
trawls,  NMFS  adds  this  device  as  an 
approved  TED  for  use  whenever  or 
wherever  a  TED  is  required. 

Shrimp  loss  with  some  TEDs  has  been 
a  complaint  of  some  fishermen  who 
have  been  required  to  use  them. 
Although  NMFS  believes  that  the 
majority  of  TEDs  now  certified  do  not 
have  a  significant  loss  when  used 
properly,  the  Morrison  and  Parrish  soft 
TEDs  in  the  few  shrimp  retention  studies 
completed,  show  shrimp  losses  of  17  and 
26  percent  respectively.  NMFS  will 
continue  to  certify  TEDs  that  meet  turtle 
exclusion  requirements  and  will  provide 
information  about  shrimp  loss  gathered 
during  the  testing  of  the  TED.  In  this 
way,  shrimp  fishermen  will  be  provided 
the  widest  latitude  in  complying  with 
the  requirements  of  the  regulations. 
They  may  use  any  of  the  six  approved 
TEDs  that  meet  their  fishing  strategies, 
or  they  may  limit  tow  time  in  inshore 
waters  and,  on  smaller  vessels,  in 
offshore  waters. 

In  the  appendix  to  the  final  rule 
published  on  June  29, 1987,  sampling 
guidelines  and  statistical  procedures  for 
TED  certification  are  described.  These 
procedures  test  only  for  turtle  exclusion. 

Classincation 

This  action  is  in  compliance  with 
Executive  Order  12291.  Notice  and 
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comment  on  this  final  rule  are 
unnecessary  and  contrary  to  the  public 
interest  because  it  merely  gives  the 
public  notice  that  the  Parrish  TED  has 
passed  the  test  and  may  be  used 
lawfully.  Delayed  effectiveness  is  not 
required  because  this  technical 
amendment  relieves  a  restriction. 

As  no  statute  requires  notice  and 
comment  on  this  final  rule,  it  is  not 
subject  to  the  Regulatory  Flexibility  Act 
requirement  for  a  regulatory  flexibility 
analysis  and  none  has  been  prepared. 

The  rule  does  not  contain  a  coUection- 
of-information  requirement  for  the 
purpose  of  the  Paperwork  Reduction 
Act. 

List  of  Subjects  in  50  CFR  Part  227 

Endangered  species,  Fisheries, 
Fishing,  Reporting  and  recordkeeping 
requirements. 
William  Matuszeskl, 
Executive  Director. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Part  227  is  amended 
as  follows: 

PART  227— THREATENED  FISH  AND 
I  WILDLIFE 

1.  The  authority  citation  for  Part  227 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1531  et  seq. 

2.  In  §  227.72,  a  new  paragraph 
(e)(4)(ii)(F)  is  added  to  read  as  follows: 

§  227.72    Exceptions  to  prohll>itions. 

***** 

(e)  *  *  * 

(4)  *  *  * 

(ii)  *  *  * 

(F)  Parrish  TED  (Figure  7).  This  TED 
is  a  unit  that  is  installed  between  the 
body  of  the  trawl  and  the  bag.  The  unit 
consists  of  three  major  components:  the 
extension,  the  deflector  panel,  and  the 
frame.  The  extension  is  a  piece  of 
netting  of  1%  inch  stretch  mesh.  No.  15 
thread,  treated  nylon,  measuring  150 
meshes  by  100  meshes.  When  installed 
in  the  trawl,  the  extension  is 
cylindrically  shaped  with  a 
circumference  of  150  meshes  and  a 
depth  of  100  meshes.  The  deflector 
panel,  which  slopes  down  the  inside  of 
the  extension,  is  a  rectangular  piece  of  8 
inch  stretched  mesh,  3  nun  diameter, 
braided  polyethylene  netting.  The 
deflector  panel  measures  8  meshes 
across  the  leading  and  trailing  edges  of 
the  deflector  panel  and  is  15  y2  meshes 
deep.  The  8  meshes  at  the  leading  edge 
of  the  deflector  panel  are  sewn  into  the 
small  mesh  (I'A  inch)  of  the  extension  3 


meshes  down  from  the  top  edge  of  the 
extension.  The  8  meshes  at  the  trailing 
edge  of  the  deflector  panel  are  attached 
to  the  top  edge  of  the  frame.  Each  side 
edge  of  the  panel  is  attached  at  5%  inch 
intervals  to  a  %  inch  diameter,  3  strand 
polydacron  rope  which  is  attached  to 
the  small  mesh  of  the  extension  at  5% 
inch  intervals.  The  deflector  panel  must 
form  a  complete  barrier  to  large  objects 
inside  the  extension  forward  of  the 
frame.  The  frame  is  a  rectangular  Vs 
inch  diameter  welded  galvanized  steel 
rod  unit  with  a  40  x  4  inch  opening  and 
small  pad  eyes  at  the  top  comers.  The 
trailing  edge  meshes  of  the  deflector 
panel  are  attached  to  the  top  of  the 
frame,  and  50  lateral  meshes  of  the 
extension  netting  (iy4  inch  mesh]  are 
centered  and  sewn  to  the  bottom  and 
sides  of  the  frame.  The  escape  opening 
consists  of  a  lateral  slit,  measuring  40 
meshes,  cut  from  the  leading  edge  at  the 
bottom  of  the  frame.  A  50  inch,  Vi  inch 
diameter,  bungee  cord  is  laced  through 
the  meshes  at  the  cut.  Opposing  ends  of 
the  bungee  cord  are  secured  to  the 
opposing  pad  eyes  at  the  top  of  the 
frame.  One  end  of  a  flap  measuring  50 
meshes  across  by  30  meshes  deep  is 
attached  to  the  meshes  at  the  cut. 
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Figure  7.  (PARRISH  TED.) 
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Federal  Register 

Vol.  53,  No.  170 

Thursday,  September  1.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
Is  to  give  interested  persons  an 
opportunity  to  participate  In  the  rule 
making  prior  to  ttie  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1124 

[DA-88-120] 

Milk  in  the  Oregon-Washington 
Marketing  Area;  Proposed  Suspension 
of  Certain  Provisions  of  the  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  suspension  of  rule. 

SUMMARY:  This  notice  invites  public 
comments  on  a  proposal  to  suspend  for 
the  months  of  September  through 
November  1988  the  requirement  that  at 
least  40  percent  of  a  supply  plant's 
receipts  be  delivered  to  pool  distributing 
plants  or  be  disposed  of  as  fluid  milk 
products  on  routes  in  the  marketing  area 
in  order  to  qualify  the  supply  plant  for 
pooling  under  the  Oregon-Washington 
order.  The  action  was  requested  by  a 
cooperative  association  that  represents 
producers  who  supply  a  significant 
amount  of  milk  for  the  market.  The 
association  claims  that  this  action  is 
necessary  to  assure  that  its  member  dairy 
farmers  who  have  regularly  supplied  the 
market's  fluid  needs  will  continue  to 
share  in  the  market's  fluid  milk  sales. 
DATE:  Comments  are  due  on  or  before 
September  8. 1988. 
ADDRESS:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2968,  South  Building,  P.O. 
Box  96456,  Washington,  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456  (202)  447- 
7183. 

SUPPtEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b],  the 


Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Department  Regulations  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Oregon- Washington 
marketing  area  is  being  considered  for 
the  months  of  September  through 
November  1988: 

In  §  1124.9(b),  the  words  "not  less 
than  40  percent  in  any  month  of 
September  through  November  and"  and 
"other". 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
Room  2968,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456,  by 
the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to  7 
days  because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  and  include 
September  1988  in  the  suspension 
period. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  suspension  would 
remove  for  the  months  of  September 
through  November  1988  the  requirement 
that  at  least  40  percent  of  a  supply 
plant's  receipts  be  delivered  to  pool 
distributing  plants  or  disposed  of  as 
fluid  milk  products  on  routes  in  the 
marketing  area  in  order  to  qualify  the 
supply  plant  for  pooling.  The  suspension 
was  requested  by  Tillamook  County 


Creamery  Association  (TCCA),  a 
cooperative  association  that  represents 
a  large  number  of  the  market's 
producers. 

According  to  the  cooperative, 
conversion  of  a  significant  number  of 
TCCA's  manufacturing  grade  producers 
to  Grade  A  on  July  1, 1988,  increased  the 
cooperative's  grade  A  milk  supply 
without  a  comparable  increase  in  milk 
sales.  TCCA  states  that  as  a  result  of 
this  increase  it  will  be  impossible  for  the 
cooperative  to  meet  the  40-percenl 
delivery  requirement  during  the  months 
of  September  through  November  1988 
without  inefficient,  costly,  and  quality- 
reducing  milk  transfers  to  fluid  milk 
plants  in  the  market.  The  cooperative 
states  that  it  would  be  forced  to  move 
milk  in  an  uneconomic  and  inefficient 
manner  solely  to  maintain  the  pool 
status  of  its  producers  who  historically 
have  supplied  the  fluid  needs  of  the 
Oregon-Washington  marketing  area. 

Accordingly,  it  may  be  appropriate  to 
suspend  the  requested  order  language 
for  the  months  of  September  through 
November  1988. 

List  of  Subjects  in  7  CFR  Part  1124 

Milk  marketmg  orders.  Milk.  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1124  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Slat.  31.  as 
amended:  7  U.S.C.  601-674. 

Signed  at  Washington.  DC,  on  August  25. 
1988. 

].  Patric)(  Boyle, 
Administrator. 

[FR  Doc.  88-19936  Filed  8-31-88;  «  45  am| 
BILUNQ  CODE  3410-02-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910, 1915,  and  1918 

[Docket  No.  C-02) 

General  Safety  and  Health  Programs; 
Request  for  Comments  and 
Information 

AGENCY:  Occupational  Safety  and 
Health  Administration  (OSHA).  Labor. 

ACTION:  Extension  of  written  comment 
period. 
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summary:  This  notice  extends  the  time 
in  which  written  comments  may  be 
submitted  in  response  to  the  request  for 
comments  and  information  which  OSHA 
issued  on  July  15, 1988  on  general  safety 
and  health  programs  used  by  employers 
in  general  industry,  shipyard 
employment,  and  longshoring. 
DATE:  Written  comments  must  be 
postmarked  by  September  28, 1988. 
ADDRESS:  Comments  must  be  submitted 
in  quadruplicate  to  the  Docket  Office, 
Room  N-2439,  200  Constitution  Avenue 
NW.,  Washington,  DC  20210.  Telephone 
(202)  52a-7894.  The  data,  views,  and 
arguments  that  are  submitted  will  be 
available  for  public  inspection  and 
copying  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Foster,  U.S.  Department  of 
Labor,  OSHA,  Room  N-3647,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Telephone  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION:  OSHA 
issued  a  request  for  information  and 
comments  on  July  15, 1988  (53  FR  28790) 
which  requested  comments  and 
information  which  could  lead  to  the 
development  and  promulgation  of  an 
occupational  safety  and  health  guideline 
or  other  means  of  encouraging  and 
assisting  employers  in  general  industry, 
shipyard  employment,  and  longshoring 
to  use  management  methods  to  provide 
workplaces  Cree  of  recognized  hazards. 
Interested  persons  were  given  until 
August  29, 1988  to  submit  comments 
pertaining  to  the  request. 

OSHA  has  received  requests  for  an 
extension  of  the  comment  period,  based 
on  the  complexity  of  the  subject  matter 
and  the  extent  of  the  proposed 
guidehnes.  To  ensure  the  fullest 
participation  of  interested  persons, 
OSHA  is  extending  the  period  in  which 
written  comments  may  be  submitted  on 
the  guidelines  until  September  28, 1988. 
The  comments  should  be  sent  in 
quadruplicate  to  the  Docket  O^ice  at  the 
above  address.  Commenters  are 
requested  to  provide  substantive  data 
and  documentary  evidence  in  support  of 
their  views  and  arguments  on  the 
proposals. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210.  It 
is  issued  under  Sec.  41,  Longshoremen's 
and  Harbor  Worker's  Compensation  Act 
(33  U.S.C.  941);  Sees.  4,  6,  and  8. 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  653.  655,  657);  Secretary 
of  Labor's  Order  No.  12-71  (36  FR  8754). 


8-76  (41  FR  25059)  or  9-83  (48  FR  35736), 
as  apphcable;  29  CFR  Part  1911. 

Signed  at  Washington  DC.  this  26th  day  of 
August.  1988. 
John  A.  Pendergrass, 
Assistant  Secretary. 
(FR  Doc.  88-19896  Filed  8-29-88;  12:55  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-343»-6] 

Approval  and  Promulgation  of 
ImpiamMitatlon  Plans;  Illinois 

agency:  Environmental  Protection 

Agency  (USEPA). 

action:  Supplemental  proposed 

rulemaking. 

summary:  On  November  21, 1986  (51  FR 
42111),  USEPA  proposed  to  disapprove  a 
revision  to  the  Illinois  State 
Implementation  Plan  (SIP)  for  total 
suspended  particulates  (TSP).  The 
proposed  revision  pertains  to  a  variance 
from  Illinois  Pollution  Control  Board 
(IPCB)  Rule  203(d)(5)(J)  until  July  1, 1988. 
for  hot  scarfing  operations  at  LTV  Steel 
Corporation's  (LTV)  Chicago  Works. 
USEPA's  action  was  based  upon  a 
revision  which  was  submitted  by  the 
State.  During  the  public  comment  period, 
a  comment  received  from  the  legal 
counsel  of  LTV  caused  USEPA  to  re- 
evaluate its  proposed  rulemaking  action. 
Today's  Federal  Register  notice 
supplements  USEPA's  earlier  notice  of 
proposed  rulemaking  with  additional 
information.  It  announces  a  revised 
proposed  rulemaking  action  to  approve 
the  SIP  revision  as  requested  by  the 
States.  Finally,  it  solicits  public 
comment  on  the  requested  SIP  revision 
and  USEPA's  proposed  approval  of  it. 
The  USEPA  revised  the  particulate 
matter  standard  on  July  1, 1987  (52  FR 
24634),  and  eliminated  the  TSP  ambient 
air  quality  standard.  The  revised 
standard  is  expressed  in  terms  of 
particulate  matter  with  a  nominal 
diameter  of  10  micrometers  or  less 
(PMio).  However,  at  the  State's  option, 
USEPA  continues  to  proces  TSP  SIP 
revisions  which  were  in  process  at  the 
time  the  new  PMio  standard  was 
promulgated.  In  the  policy  published  on 
July  1. 1987  (p.  24679.  column  2),  USEPA 
stated  that  it  would  regard  existing  TSP 
SIP's  as  necessary  interim  particulate 
matter  plans  during  the  period  preceding 
the  approval  of  State  plans  specifically 
aimed  at  PMio.  Thus,  USEPA  is 
proposing  this  TSP  SIP  for  approval. 


date:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  October  3, 1988. 
addresses:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Randolph  O.  Cano,  at  888- 
6038,  before  visiting  the  Region  V  office.) 
U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street,  Chicago, 
Illinois  60604 
Illinois  Environmental  Protection 
Agency,  Division  of  Air  Pollution 
Control,  2200  Churchill  Road, 
Springfield.  Illinois  62706 
Comments  on  this  proposed  rule 
should  be  addressed  to: 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230 
South  Dearborn  Street,  Chicaga 
Illinois  60604 
FOR  FURTHER  INFORMATION  CONTACT: 

Randolph  O.  Cano,  Air  and  Radiation 
Branch  (5AR-26).  Environmental 
Protection  Agency.  Region  V.  230 
South  Dearborn  Street,  Chicago, 
Illinois  60604.  (312)  886-6036 
SUPPLEMENTARY  INFORMATION:  On 
February  13, 1985.  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  to  USEPA  a  proposed 
temporary  revision  to  the  Illinois  State 
Implementation  Plan  (SIP).  The 
proposed  SIP  revision  would  grant  LTV 
Steel  Corporation  (LTV)  a  variance  from 
Rule  203(d)(5)(D  [recodified  as  35  lAC 
212.451).  The  variance  would  expire  on 
July  1, 1986,  or  00  days  after  any  final 
Illinois  Pollution  Control  Board  (IPCB) 
Order  on  a  request  for  site-speciHc  relief 
for  LTV's  44-inch  hot  scarfing  machine.* 
Rule  203(d)(5)(I)  requires  that  all  hot 
scarfing  machines  shall  be  controlled  by 
pollution  control  equipment.  Emissions 
from  this  equipment  shall  not  exceed 
0.03  grain  per  dry  standard  cubic  foot 
(gr/dscf)  during  hot  scarfing  operations. 
LTV's  Chicago  Works  is  located  in  an 
area  in  Cook  County  which  is  classified 
as  nonattainment  with  respect  to  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter. 

History  of  the  LTV  Variance  Request 

LTV  (formeriy  Republic  Steel) 
submitted  an  Alternative  Control 
Strategy  Permit  Application  (ACS)  to 
lEPA  on  February  8, 1982.  The  ACS 
would  offset  excess  emissions  from  the 
basic  oxygen  furnace  shop  (Q-BOP)  and 
hot  scarfing  machine  with  over  control 


■  The  IPC3  did  not  approve  such  "lite-specific 
reKer'  before  the  variance  expired  on  fuly  1. 198S. 
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of  blast  furnace  casthouse  cn^.issions.- 
On  March  16, 1982.  lEPA  issued  a 
"Notice  of  Incompleteness"  contesting 
the  sufficiency  of  information  in  the 
ACS  application.  lEPA  and  LTV  have 
subsequently  had  numerous  discussions 
on  the  feasibility  of  applying  an  ACS  to 
the  hot  scHrfer,  but  have  not  reached  an 
agreement. 

LTV  filed  a  petition  with  the  IPCB  for 
a  variance  from  Rule  203(d)(5)n)  on  July 
3(1, 1984.  On  January  10, 19H5.  the  IPCU 
granted  the  variance  until  July  1.  l'.:<86,  or 
until  60  days  after  any  final  Board  Older 
on  a  request  for  site-specific  regulatory 
relief  for  L  I'V's  44-inch  hot  scarfing 
machine,  whichever  is  earlier. 

On  June  7, 198.5.  USEPA  notified  L^.PA 
by  letter  tliaf  the  variance  could  not  be 
approved  because  it  did  not  contain  an 
emission  limitation  for  the  hot  srarfer 
and  because  the  variance  would  relax 
the  SIP  in  a  nonattain,nipnl  area  without 
a  demonstration  of  attainment.  lEPA 
responded  on  July  9, 1985.  to  request 
that  USEPA  remove  the  proposed  SIP 
revision  from  further  consideration  until 
lEPA  provided  additional  information. 

On  July  18, 1985,  lEPA  submitted  to 
USEPA  an  amended  petition  filed  by 
LTV  and  a  June  27, 1985,  IPCB  Order  in 
which  the  IPCB  granted  a  0.6  gr/dscf 
emission  limitation  for  the  hot  scarfer. 
However,  the  State  failed,  at  that  time, 
to  submit  a  modeled  demonstration  that 
approval  of  this  variance  will  not  cause 
the  NAAQS  to  be  exceeded. 

On  November  21, 1986.  USEPA 
proposed  disapproval  of  and  solicited 
public  comment  on  this  variance.  The 
basis  of  USEPA's  proposed  disapproval 
was  the  State's  failure  to  provide  the 
above  described  modeled  attainment 
demonstration. 

USEPA's  policy  precludes  the 
approval  of  a  relaxed  emission  limit  in 
an  area  designated  nonattainment, 
unless  it  can  be  demonstrated  that  the 
area  in  which  a  source  is  located  and 
has  impacts  is  actually  attaining  the 
NAAQS  and  that  the  SIP  is  adequate  to 
attain  and  maintain  the  NAAQS,  even 
with  the  relaxed  emission  limit. 
Otherwise.  USEPA  would  have  no 
assurance  that  the  relaxation  did  not 
jeopardize  the  attainment  and 
maintenance  of  the  NAAQS  in  the 
source's  impact  area.  This  USEP.A  policy 
is  contained  in  July  29, 1983, 
memorandum  on  Source  Specific  SIP 
Revisions  from  Sheldon  Meyers,  then 
Director  of  USEPA's  Office  of  Air 
Quality  Planning  and  Standards. 


'  Ttie  variance  which  Is  the  subject  of  today's 
proposed  rulemaking  only  concerns  emissions  from 
hot  scarfing.  It  does  not  concern  emissions  from  the 
Q-BOP 


On  September  26,  l'i85,  Illinois 
submitted  a  modeling  analysis  as 
additional  information  for  tlie  variance 
request.  This  modeling  indicates  that  the 
increased  emissions  which  would  be 
allowed  by  the  variance  would  not  have 
a  significant  im.pact  (i.e.,  less  than  5 
micrograms  per  cubic  meter,  24-hour 
average)  on  the  particulate  level  around 
the  plant.  This  modeling  analysis 
addresses  only  emissions  from  the  hot 
scarfer  and  does  not  provide  an 
attainment  demonstration  in  the 
nonattainment  area.  It,  therefore,  does 
not  satisfy  USEP.As  requirement  for  a 
modeled  demonstration  of  attainment  in 
the  impact  area  of  the  source,  as 
specified  in  the  Sheldon  Meyers'  policy 
memorandum.  USEPA  proposed  a 
disapprove  the  incorporation  of  this 
v.iriance  for  LTV  into  the  Illinois  SIP 
because  the  Slate  failed  to  demonstrate 
that  the  SIP,  as  a  whole  despite  the 
relaxation,  would  provide  for  the 
attainment  and  maintenance  of  the 
NAAQS  in  the  area  in  which  the  hot 
scarfer  is  located  and  has  an  impact. 

Public  comments  were  invited  on  this 
proposed  SIP  revision  and  on  USEPA's 
proposed  disapproval.  A  public 
comment  received  from  LTV's  legal 
counsel  caused  USEPA  to  re-evaluate  its 
proposed  rulemaking  action  as 
discussed  below. 

Site  Speciric  RACT  Detemiination 

USEPA's  earlier  analysis  indicated 
that  a  site-specific  rule  change  could  be 
approved  as  a  site-specific  Reasonably 
Available  Control  Technology  (RACT) 
determination  if  it  were  supported  by  a 
technical  and  economic  demonstration 
that  the  revised  limit  was  RACT  for  this 
source.  This  rule  change  would  redefine 
RACT  as  it  applies  to  the  source.  Such  a 
RACT  demonstration  would  include: 

A.  Data  reflecting  expected  emissions 
in  terms  of  the  methodology  specified  in 
the  apphcable  RACT-based  rules. 

B.  A  detailed  technical  explanation  of 
why  the  source  cannot  meet  the  current 
RACT-based  emission  limit,  including 
any  control  system  specifications.  This 
should  include  a  discussion  of  controls 
that  are  in  place  on  other  similar 
emission  sources. 

C.  A  detailed  estimate  of  the  minimum 
costs  required  to  improve  (or  replace) 
the  existing  control  system{s)  in  order  to 
meet  the  current  RACT-based  emission 
limits. 

D.  An  analysis  of  the  marginal  cost- 
effectiveness  (in  $/ton  of  pollutant 
controlled)  of  improving  or  replacing  the 
existing  control  system(s)  to  meet  the 
current  limits. 

USEPA  beheved  that  the  State  failed 
to  make  this  showing  and,  therefore, 
proposed  rulemaking  based  on  the  other 


possible  method  of  approving  the  plan, 
i.e.,  that  the  SIP  with  the  relaxation 
would  still  assure  the  attainment  and 
maintenance  of  the  .NAAQS. 

In  its  public  comments,  counsel  for 
LTV  Steel  Corporation  asserted  that  the 
record  submitted  with  the  comments 
contains  all  the  information  necessary  to 
support  the  site-specific  RACT 
determination.  This  record  included  all 
of  the  information  that  LTV  submitted  to 
support  a  site  specific  rule  change  for 
this  source  as  well  as  IPCB  orders  and 
testimony  on  that  action.  In  fact,  the 
record  does  contain  most  of  the 
information  required  to  support  a  site- 
specific  RACT  determination,  with  two 
exceptions. 

First,  the  lEPA  supplemented  the 
record  by  calculating  the  marginal  cost- 
effectiveness  of  upgrading  the  scrubber 
and  submitted  these  calculations  as 
support  for  the  site-specific  rule  change. 
The  calculations  indicate  that  the 
additional  cost  of  meeting  the  current 
limit  would  be  289.060  dollars  per  year. 
The  marginal  cost  would  be  29,600 
dollars  per  ton  of  additional  particulate 
matter  removed  ($289,060/9.75  = 
S29.600). 

This  cost  is  based  on: 

1.  The  historical  maximum  operating 
rate  of  33  scarfs  per  hour. 

2.  The  cost  of  additional  electricity 
required  to  increase  the  pressure  drop 
across  the  venturi  scrubber  by  20  inches. 

3.  An  equipment  life  of  20  years  with  a 
10  percent  salvage  value  after  20  years. 

4.  A  10  percent  cost  of  money. 
Second,  USEPA  received  information 

from  LTV  that  the  hot  scarfer  and  the 
scrubber  were  installed  several  years 
before  the  0.03  gr/dscf  limit  was 
adopted  by  the  State. 

USEPA  has  revaluated  the  record, 
including  this  additional  information, 
and  agrees  that  it  now  supports  the 
proposed  limit,  0.06  gr/dscf,  as  a  site- 
specific  RACT  limit  for  this  source.  For  a 
nonattainment  area,  a  modeled 
demonstration  of  attainment  would  also 
be  required  to  secure  USEPA  approval 
of  a  SIP  relaxation  and  continue  overall 
approval  status  of  the  SIP.  (July  29, 1983, 
memorandum  from  Sheldon  Meyers. 
then  Director  of  the  Office  of  Air  Quality 
Planning  and  Standards,  to  Directors  of 
the  Air  Management  Divisions). 
However,  the  Illinois  SIP  was  approved 
on  the  basis  of  requiring  R,^CT  for  all 
traditional  sources  of  particulate  matter 
and  non-traditional  fugitive  dust  studies. 
Since  LTV  has  demonstrated  that  this 
SIP  revision  would  be  RACT,  a  modeled 
demonstration  of  attainment  is  not 
required. 

Further,  as  stated  above,  the  modeling 
analysis  submitted  by  the  State 
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indicates  that  the  increased  emissions 
which  would  be  allowed  by  the  variance 
would  not  have  a  significant  effect  (i.e., 
less  than  5  micrograms  per  cubic  meter. 
24  hour  average)  on  the  particulate 
levels  around  the  plant.  For  this  reason, 
USEPA  believes  that  progress  toward 
attainment  of  the  NAAQS  would  not  be 
significantly  affected. 

Revised  Proposed  Rulemaking  Action 

For  the  above  cited  reasons,  USEPA 
proposes  to  approve  this  requested  SIP 
revision  as  a  site  specific  RACT 
determination.  Public  comment  is 
solicited  on  the  requested  SIP  revision 
and  on  USEPA's  proposed  approval  of  it 
as  a  site  specific  RACT  determination. 
Public  comments  received  by  the  date 
indicated  above  will  be  considered  in 
the  development  of  USEPA's  final  rule. 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  June  30. 1987. 

Editorial  Note:  This  document  was  received 
at  the  OfTice  of  the  Federal  Register  August 
29.  198a 

Valdas  V.  Adamkiu, 
Regional  A  dministrator. 
[FR  Doc.  88-19685  Filed  8-31-88:  8:45amj 
WUMQCOOCI 


40  CFR  Part  52 
[FRL-3439-*;  KY-035] 

Approval  aiKJ  Promulgation  of 
Implomentation  Plans;  Jefferson 
County.  Kentucky.  SOCMI  Air 
Oxidation  Processes 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

summary:  EPA  today  proposes  to 
approve  a  regulation  submitted  by  the 
Commonwealth  of  Kentucky  pertaining 
to  the  Air  Pollution  Control  District  of 
lefferson  County  (APCDJC).  The 
regulation  6.38  "Standard  of 
performance  for  existing  air  oxidation 
processes  in  synthetic  organic  chemical 
manufacturing  industries  ",  constitutes  a 
revision  to  Kentucky's  ozone  State 
implementation  Plan  (SIP)  for  Jefferson 
County,  and  relates  to  the  Group  III 
control  techniques  guideline  (CTC) 
document  for  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI)  Air  Oxidation  Processes.  The 


intent  of  the  regulation  is  to  apply 
reasonably  available  control  technology 
(RACT)  to  reduce  volatile  organic 
compound  (VOC)  emissions  from 
SOCMI  air  oxidation  processes. 

The  public  is  invited  to  submit  written 
comments  on  this  proposed  action. 

DATE:  To  be  considered,  comments  must 
reach  us  on  or  before  October  3. 1988. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Jill  Perry  of  EPA  Region 
IV's  Air  Programs  Branch  (see  EPA 
Region  IV  address  below).  Copies  of  the 
materials  submitted  by  Kentucky  may 
be  examined  during  normal  business 
hours  at  the  following  locations: 

Environmental  Protection  Agency, 
Region  IV,  Air  Programs  Branch,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365 

Commonwealth  of  Kentucky,  Division  of 
Air  Pollution  Control,  Natural 
Resources  and  Environmental 
Protection  Cabinet,  Frankfort, 
Kentucky  40601 

FOR  FURTHER  INFORMATION  CONTACT: 

Jill  Perry,  Air  Programs  Branch,  EPA 
Region  IV.  at  the  above  address  and 
telephone  number  (404)  347-2864. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  Kentucky  Division 
of  Air  Pollution  Control's  commitment  to 
adopt  Croup  III  CTC  regulations,  the 
Commonwealth  of  Kentucky  submitted, 
on  March  20. 1967.  a  revision  to  the 
Jefferson  County  ozone  SIP  to  adopt 
Regulation  6.38.  The  regulation  is 
consistent  with  Croup  III  document. 
"Control  of  Volatile  Organic  Compound 
Emissions  from  Air  Oxidation  Processes 
in  Synthetic  Organic  Chemical 
Manufacturing  Industry". 

Specifically,  Regulation  6.38  requires 
the  use  of  combustion  to  reduce  the  total 
organic  compound  emissions  by  98 
weight  percent  or  to  20  ppm  by  volume, 
or  maintenance  of  the  total  resource 
effectiveness  index  value  (TRE)  greater 
than  1.0.  The  TRE  is  calculated  in 
accordance  with  Appendix  H  of  the 
CTG.  Final  compliance  with  the 
regulation  must  be  demonstrated  no 
later  than  December  31. 1987. 

Proposed  action 

This  regulation  is  consistent  with  the 
requirements  specified  m  the  CTG 
document  (EPA-450/3-84-015). 
Therefore.  EPA  is  today  proposing  to 
approve  Jefferson  County,  Kentucky's 
Croup  III  regulation  for  SOCMI  air 
oxidation  processes. 

The  public  is  invited  to  participate  in 
this  rulemaking  by  submitting  written 
comments  on  the  proposed  actions. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 


significant  economic  impact  on 
substantial  number  of  small  entities. 
(See  46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  L'.S  C.  7401-7G42. 

Date:  Seplembor  25.  19«7. 
Charles  H.  Sutfin, 
Acting  Regional  Admimsirator. 
|FR  Doc.  88-19888  Filed  8-31-88:  8:45  am| 
BIUJNG  CODE  6S60-SO-M 


FEDERAL  COIMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

[CC  Dodceto  No.  78-72,  PtMM  I.  RM  6252; 
FCC  8S-273] 

MTS  and  WATS  Maricet  Structure, 
NECA  Board  of  Directors 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  Notice  proposes  to 
modify  the  Commission's  rules  to 
require  that  the  Board  of  Directors  of  the 
National  Exchange  Carrier  Association, 
Inc.  (NECA)  consists  of  three  members 
representing  subset  I  companies,  three 
representing  subset  II  companies,  and 
nine  representing  subset  III  companies 
commencing  January  1, 1989,  to  better 
reflect  the  interests  of  the  NECA 
member  companies  in  NECA's 
operations, 

DATES:  Comments  are  due  on  or  before 
September  26, 1988,  and  reply  comments 
are  due  on  or  before  October  17, 1988. 
FOR  FURTHER  INFORMA-nON  CONTACT: 
Diane  Cornell,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau,  tel:  (202)  632-9342. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
78-72,  Phase  I,  RM  6252.  FCC  88-273, 
adopted  August  11, 1988.  and  released 
August  23, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch,  (Room  230),  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
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(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

Sumniary  of  Notice  of  Proposed 
Rulemaking 

1.  In  this  Notice  of  Prnpostd 
flulemaking  (NPRM),  wo  are  proposing 
to  amend  §  69.602  of  tlie  Commission's 
rules  governing  the  composition  of  the 
National  F,xrh.ir>ge  Cariior  Association. 
Inc.  (NECA)  Boaid  oFDirfctors  to 
provide  that,  as  of  January  1   1^89, 
NECA's  Board  would  have  tliree 
members  representing  subset  I 
companies,  three  representing  subset  1! 
companies,  and  nine  representing  subset 
111  companies.  This  MPHM  is  initiated  in 
response  to  a  Petition  for  Rule  Change 
filed  by  NECA.  In  its  prittion.  NFCA 
asserted  that  a  rule  change  prescribing  a 
NECA  Board  structure  of  three  subset  I 
members,  three  subset  II  menibcis,  and 
nine  subset  III  members  effective 
January  1. 1989,  properly  balances  the 
inteiests  of  the  NECA  subset  companies 
given  the  advent  of  voluntary  non-traffic 
sensitive  (NTS)  pooling  as  a  result  of 
this  Commission's  May  1987  NTS 
Recovery  Order.  2  FCC  Red  2953  (1987). 

2.  Our  current  rules  provide  that,  for 

1988,  and  thereafter,  six  directors  shall 
represent  subsets  I  and  II  jointly,  and 
nine  directors  shall  represent  subset  III. 
The  proposed  rule  modification  would 
not  change  the  total  number  of  directors 
provided  for  in  our  rules  to  represent 
subsets  I  and  II,  but  would  ensure  that 
representatives  of  both  subset  I  and 
subset  II  companies  would  serve  on  the 
Board.  We  consider  that  this  proposed 
approach  would  more  accurately  reflect 
the  interests  of  member  companies  in 
NECA's  operations  in  the  pooling 
structure  that  will  be  implemented  in 

1989,  since  the  subset  I  and  subset  II 
groupings  may  have  different  interests 
in  specific  NECA  functions. 
Accordingly,  the  NPRM  tentatively 
concludes  that  the  proposed  rule 
changes  should  be  adopted  and  invites 
interested  persons  to  comment  on  this 
tentative  conclusion. 

3.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
f'trm.  information  collection  and/or 
recordkeeping  labeling,  disclosure,  or 
record  retention  requirements  that  are 
applicable  to  the  public,  and  will  not 
increase  or  decrease  burden  hours  on 
the  public. 

4.  It  is  certified  that  the  requirements 
contained  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  are  not  applicable 
to  the  rules  that  may  result  from  this 
proceeding. 


Procedural  Matters 

5.  Accodingly.  it  is  ordered,  pursuant 
to  sections  1,  4(i)-(j),  and  4C3  of  the 
Communicatioob  Act  of  1934.  as 
amended,  and  section  553  of  the 
Administrative  Procedure  Act,  that  a 
notire  or  proposed  rulemaking  is 
instituted  to  amend  Part  69  of  this 
Commission's  Rules. 

6.  It  is  further  ordered,  pursuant  to  the 
procedures  sft  forth  in  §  1.415  of  oir 
Rules,  that  all  interested  peisons  may 
file  cot.nmenls  on  the  proposal  discussed 
in  this  Notice  no  later  than  September 
26. 1988.  and  reply  comments  may  be 
filed  not  later  than  October  17. 1988.  In 
acLordauce  wUh  the  provisions  of 

§  1.419  of  our  Rules,  an  original  and  five 
copies  of  all  st.^tements,  briefs, 
commcnt.s,  or  reply  comments  shall  be 
filled  with  the  Serretarv,  Federal 
Cummunications  Commission,  1919  M 
Street  NW.,  Washington.  DC  205,54  All 
such  filings  will  be  available  for  public 
inspection  in  the  Docket  Reference 
Room  at  the  Commission's  Washington, 
DC  offices. 

7.  For  purposes  of  this  non-restricted 
notice  and  comment  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  presentations  are 
permitted  except  during  the  Sunshine 
Agenda  period.  The  Sunshine  Agenda 
period  is  the  period  of  time  which 
commences  with  the  release  of  a  public 
notice  that  a  matter  has  been  placed  on 
the  Sunshine  Agenda  and  terminates 
when  the  Commission  (1)  releases  that 
text  of  a  decision  or  order  in  the  matter: 
(2)  issues  a  public  notice  stating  that  the 
matter  has  been  deleted  from  the 
Sunshine  Agenda:  or  (3)  issues  a  public 
notice  stating  that  the  matter  has  been 
returned  to  the  staff  for  further 
consideration,  whichever  occurs  first. 
During  the  Sunshine  Agenda  period,  no 
presentations,  ex  parte  or  otherwise,  are 
permitted  unless  specifically  ref|uested 
by  the  Commission  or  staff  for  the 
clarification  or  adduction  of  evidence  or 
the  resolution  of  issues  in  the 
proceeding. 

8.  In  general,  and  ex  part'? 
presentation  is  any  presciitation 
directed  to  the  merits  or  outcome  of  the 
proceeding  made  to  decision-making 
personnel  which  (1)  if  written,  is  not 
served  on  the  parties  to  the  proceeding, 
or  (2)  oral,  is  made  without  advance 
notice  to  the  parties  to  the  proceeding 
and  without  opportunity  for  them  to  be 
present.  .Any  person  who  submits  a 
written  ev  parte  presentation  must 
provide  on  the  same  day  it  is  submitted 
a  copy  of  same  to  the  Commission's 
Secretary  for  inclusion  in  the  public 
record.  Any  person  who  makes  an  oral 


ex  parte  presentation  that  presents  data 
or  arguments  not  already  reflected  in 
that  person's  previously-filed  written 
comments,  memoranda,  or  filmgs  in  the 
proceeding  must  provide  on  the  day  of 
the  oral  presentation  a  written 
memorandum  to  the  Secretary  (with  a 
copy  to  the  Commissioner  or  staff 
member  invcb.ed)  which  summarizes 
the  data  and  arguments.  Each  ex  parte 
presentation  described  above  must  state 
on  Its  face  ihtit  the  Secretary  has  been 
served  and  must  also  state  by  docket 
number  the  proceeding  to  which  it 
relates  See  j^rnerclly  47  CFR  1 1202- 
1.1206(1387). 

Proposed  RuIp  Changes 

Part  69  of  Title  4"  of  the  Code  of. 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  69— ACCESS  CHARGES 

1.  The  authority  citation  for  Part  69 
continues  to  read  as  follows: 

Authority:  Sees.  4.  201,  202.  203.  205.  218. 
4C:*,  48  Stat.  li)06,  1070,  1072,  1077,  1094.  as 
aiTiHndpd,  4"  I'.S.C.  154,  201,  202,  203.  205,  218. 
403. 

2.  Section  69.602  is  amended  by 
revising  paragraphs  (()-in.  effective 
January  1, 1989.  to  read  as  follows: 

§  69.602    Board  of  Directors. 

•  •         «         «         * 

(c)  In  1989  and  thereafter,  three 
directors  shall  represent  the  first  subset, 
three  directors  shall  represent  the 
second  subset,  and  nine  directors  shall 
represent  the  third  subset. 

(d)  Each  subset  shall  select  the 
directors  who  will  represent  it  through 
an  annual  election  in  which  each 
member  of  the  subset  shall  be  entitled  to 
vote  for  the  number  of  directors  that  will 
represent  such  members'  subset. 

(e)  For  each  access  element  or  group 
of  access  elements  for  which  voluntary 
pooling  is  peiniitted,  there  shall  be  a 
committee  composed  only  of  directors 
from  companies  participating  in  the 
pooling  for  that  element  or  group  of 
access  elements.  Each  such  committee 
shall  be  reponsible  for  the  preparation 
of  charges  for  the  associated  access 
elemi'nts  that  comply  with  all  applicable 
sections  of  this  part. 

(fl  Directors  shall  serve  for  a  term  of 
one  year  commencing  January  1. 

*  •         *         *         • 

Federal  Communications  Commission. 

H.  Walker  Feaster  III. 

Act'r)^  Secretary. 

(FR  Doc.  83-19687  Filed  8-31-88:  8:45  am)  ' 
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public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  njlings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
orgaruzation  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

Designation  Renewal  of  the  Louisville 
(KY),  Minot  (NO),  and  Tri-State  (OH) 
Agencies 

AGENCY:  Federal  Grain  Inspection 
Service  (Service),  USDA. 
action:  Notice. 

SUMKARy:  This  notice  announces  the 
designation  renewal  of  Louisville  Grain 
Inspection  Services,  Inc.  (Louisville), 
Minot  Grain  Inspection,  Inc.  (Minot), 
and  Tri-State  Grain  Inspection  Service, 
Inc.  (Tri-State),  as  official  agencies 
responsible  for  providing  official 
services  under  the  U.S.  Grain  Standards 
Act,  as  Amended  (Act). 
EFFECTIVE  DATE:  October  1, 1988. 
address:  James  R.  Conrad,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA,  Room  1647  South  Building, 
P.O.  Box  96454.  Washington,  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  denned  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  that 
Louisville's.  Minot's.  and  Tri-State's 
designations  terminate  on  September  30, 
1988,  and  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  March  31, 1988, 
Federal  Register  (53  FR  10411). 
Applications  were  to  be  postmarked  by 
May  2, 1988.  Louisville  and  Tri-State 
were  the  only  applicants  for  designation 
and  each  applied  for  designation 
renewal  in  the  entire  area  currently 


assigned  to  that  agency.  There  were  two 
applications  for  the  Minot  designation; 
Minot  applied  for  designation  renewal  in 
the  entire  area  currently  assigned  to  that 
agency,  except  for  Farmers  Elevator 
Company,  Bottineau,  Bottineau  County, 
and  Farmers  Union,  Rugby,  Pierce 
County,  both  in  North  Dakota.  A 
neighboring  official  agency,  Robert  J. 
Bohlman  dba  Grand  Forks  Grain 
Inspection  Department,  in  whose 
territory  these  grain  elevator  facilities 
are  located  applied  only  for  those 
points. 

The  Service  announced  the  applicant 
names  in  the  June  1, 1988,  Federal 
Register  (53  FR  19975)  and  requested 
comments  on  the  applicants' 
designation.  Comments  were  to  be 
postmarked  by  July  18, 1988;  none  were 
received. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act; 
and,  in  accordance  with  section 
7(f)(1)(B),  determined  that  Louisville, 
Minot,  and  Tri-State  are  able  to  provide 
official  services  in  the  geographic  area 
for  which  the  Service  is  renewing  their 
designations.  Effective  October  1, 1988, 
and  terminating  September  30, 1991, 
Louisville  and  Tri-State  will  provide 
official  inspection  services  in  their 
specified  geographic  areas,  previously 
described  in  the  March  31  Federal 
Register.  For  that  same  time  period, 
Minot  will  provide  official  inspection 
services  in  the  specified  geographic  area 
previously  described  in  the  March  31 
Federal  Register,  with  the  exception  of 
Farmers  Elevator  Company,  Bottineau, 
Bottineau  County,  and  Farmers  Union, 
Rugby,  Pierce  County,  both  in  North 
Dakota.  Grand  Forks  is  able  to  provide 
official  services  to  Farmers  Elevator 
Company,  Bottineau,  Bottineau  County, 
and  Farmers  Union,  Rugby.  Pierce 
County,  both  in  North  Dakota,  for  which 
the  Service  is  selecting  it  for 
designation.  Grand  Forks  will  provide 
official  inspection  services  to  those  two 
points  effective  October  1. 1988,  and 
terminating  March  31, 1990,  when  that 
agency's  current  designation  terminates. 

Interested  persons  may  obtain  official 
services  by  contacting  the  agencies  at 
the  following  telephone  number: 
Louisville  at  (502)  585-2358;  Minot  at 
(701)  838-1734;  Tri-State  at  (513)  251- 
6571;  and  Grand  Forks  at  (701)  722-0151. 

(Pub.  L.  94-582,  90  Stat  2867,  as  amended  7 
U.S.C.  71  et seq] 


Date:  August  25. 1988. 
).T.  Abshier, 

Director,  Compliance  Division. 
[FR  Doc.  88-19700  Filed  8-31-88:  8:45  am) 
BILUNG  CODE  34-10-M 


Request  for  Comments  on  Designation 
Applicants  in  the  Geographic  Area 
Currently  Assigned  to  the  States  of 
Minnesota  (MN)  and  Mississippi  (MS) 

AGENCY:  Federal  Grain  Inspection 
Service  (Service),  USDA. 

action:  Notice. 

SUMMARY:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  geographic  areas 
currently  assigned  to  the  Minnesota 
Department  of  Agriculture  (Minnesota) 
and  Mississippi  Department  of 
Agriculture  and  Commerce 
(Mississippi). 

date:  Comments  to  be  postmarked  on  or 
before  October  18, 1988. 

ADDRESS:  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken,  Jr.,  RM, 
FGIS,  USDA,  Room  0628  South  Building, 
P.O.  Box  96454,  Washington,  DC  20O9O- 
6454. 

Telemail  users  may  respond  to 
[LLEBAKKEN/FGIS/USDA]  telemail. 

Telex  users  may  respond  as  follows: 
TO:  Lewis  Lebakken.  TLX:  7607351, 
ANS:FGIS  UC. 

All  comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue  SW.,  during 
regular  business  hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Lebakken,  Jr.,  telephone  (202) 
475-3428. 

SUPPLEMENTARY  INFORMATION:  Tills 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  the  specified 
geographic  areas  in  the  June  31, 1988, 
Federal  Register  (53  FR  24753). 
Applications  were  to  be  postmarked  by 
August  1, 1988.  Mississippi  was  the  only 
applicant  for  designation  in  its  area  and 
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applied  for  designation  renewal  in  the 
entire  area  currently  assigned  to  that 
agency. 

There  were  four  applications  for  the 
Minnesota  designation.  Minnesota 
applied  for  designation  renewal  for 
inspection  and  weighing  functions  in  the 
entire  area  currently  assigned  to  that 
agency.  The  other  three  applicants  for 
designation  were: 

1.  Aberdeen  Grain  Inspection,  Inc., 
Aberdeen,  South  Dakota,  applying  for 
inspection  functions  only  in  Rock  and 
Pipestone  Counties,  Minnesota; 

2.  North  Dakota  Grain  Inspection 
Service,  Inc.,  Fargo,  North  Dakota, 
applying  for  inspection  functions  only  in 
the  following  area:  East  from  North 
Dakota  border  on  County  Road  1  to 
Highway  89;  south  from  Winger  on 
Highway  59  to  Elbow  Lake;  West  from 
Highway  59  on  County  Road  55  to  North 
Dakota  border;  and 

3.  David  W.  Puetz,  West  Lafayette. 
Indiana,  proposmg  to  do  business  as 
Licensed  Inspection  for  Minnesota  (LIM) 
applying  for  inspection  functions  only  in 
the  entire  State  of  Minnesota  or  a 
portion  thereof. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  the  applicants' 
designation.  Commenters  are 
encouraged  to  submit  reasons  for 
support  or  objection  to  these  designation 
actions  and  include  pertinent  data  to 
support  their  views  and  comments.  All 
comments  must  be  submitted  to  the 
Resources  Management  Division,  at  the 
above  address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicants  will 
be  informed  of  the  decision  in  writing. 

(Pub.  L.  94-582,  90  Stat.  2867,  as  amended.  7 
U.S.C.  71  etseg] 

Date:  August  25, 1988. 
).T.  Abshier, 

Director,  Compliance  Division. 
[FR  Doc.  88-19701  Filed  8-31-«8:  8:45  em) 

BILUNG  CODE  3410-EN-M 


Request  for  Designation  Applicants  To 
Provide  Official  Services  in  ttie 
Geographic  Area  Currently  Assigned 
to  the  Franl(fort  (IN),  Jinks  (IL),  and 
Paris  (IL)  Agencies 

AGENCY:  Federal  Grain  Inspection 
Service  (Service),  USDA. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act,  as 


Amended  (Act),  official  agency 
designations  shall  terminate  not  later 
than  trienniaily  and  may  be  renewed 
according  to  the  criteria  and  proc^-dures 
prescribed  in  the  Act.  This  notice 
announces  that  the  designation  of  three 
agencies  will  terminate,  in  accordance 
with  the  Act,  and  requests  applications 
from  parties  interested  in  being 
designated  as  the  official  agency  to 
provide  official  services  in  the 
geographic  area  currently  assigned  to 
the  specified  agencies.  The  official 
agencies  are  the  Frankfort  Grain 
Inspection,  Inc.  (Frankfort).  Robert  H. 
Jinks,  dba  Jinks  Grain  Weighing  Service 
(Jinks),  and  Robert  R.  Beals,  dba  Paris 
Illinois  Grain  Inspection  (Paris). 
DATE:  Applications  to  be  postmarked  on 
or  before  October  3, 1988. 
ADDRESS:  Applications  must  be 
submitted  to  James  R.  Conrad.  Chief, 
Review  Branch,  Compliance  Division, 
FGIS.  USDA,  Room  1647  South  Building. 
P.O.  Box  96454,  Washington,  DC  20090- 
6454.  All  applications  received  will  be 
m.ade  available  for  public  inspection  at 
this  address  located  at  1400 
Independence  Avenue  SW.,  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f)[l)  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  application  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

Frankfort,  located  at  R.R.  #2,  Box  126, 
Frankfort,  IN  46041;  Jinks,  located  at 
R.R.  1,  Box  81,  Homer.  IL  61849:  and 
Paris,  located  at  1020  North  Central 
Avenue,  Paris,  IL  61944;  were  each 
designated  under  the  Act  as  an  official 
agency  on  March  1, 1986.  Frankfort  was 
designated  to  provide  official  inspection 
and  weighing  functions.  Jinks  was 
designated  to  provide  official  weighing 
functions,  and  Paris  was  designated  to 
provide  official  inspection  functions. 

Each  official  agency's  designation 
terminates  on  February  28, 1989.  Section 
7(g)(1)  of  the  Act  states  that 
designations  of  official  agencies  shall 
terminate  not  later  than  triermially  and 
may  be  renewed  according  to  the 


criteria  and  procedures  prescribed  in  the 
Act. 

The  geographic  area  presently 
assigned  to  Frankfort,  in  the  Stale  of 
Indiana,  pursuant  to  section  7(f)(2)  of  the 
Act,  which  may  be  assigned  to  the 
applicant  selected  for  designation  is  as 
follows: 

Bounded  on  the  north  by  the  northern 
Fulton  County  line; 

Bounded  on  the  east  by  the  eastern 
Fulton  County  line  south  to  State  Route 
19;  Slate  Route  19  south  Route  114:  State 
Route  114  southeast  to  the  eastern 
Fulton  and  Miami  County  lines;  the 
northern  Grant  County  line  east  to 
County  Highway  900E;  County  Highway 
900E  south  to  State  Route  18;  Slate 
Route  18  east  to  the  Grant  County  line; 
the  eastern  and  southern  Grant  County 
lines:  the  eastern  Tipton  County  line;  the 
eastern  Hamilton  County  Une  south  to 
State  Route  32; 

Bounded  on  the  south  by  State  Route 
32  west  to  the  Boone  County  line;  the 
eastern  and  southern  Boone  County 
lines:  the  southern  Montgomery  County 
line;  and 

Bounded  on  the  west  by  the  western 
and  northern  Montgomery  County  lines; 
the  western  Clinton  County  line:  the 
western  Carroll  County  line  north  to 
State  Route  25;  State  Route  25  northeast 
to  Cass  County;  the  western  Cass  and 
Fulton  County  lines. 

Exceptions  to  Frankfort's  assigned 
geographic  ai-ca  are  the  following 
locations  inside  Frankfort's  area  which 
have  been  and  will  continue  to  be 
ser\  iced  by  the  following  official 
agency: 

Tiiub  Grain  Inspection,  Inc.:  The 
Andersons,  Delphi,  Carroll  County; 
Buckeye  Feed  and  Supply  Company. 
Leilers  Ford,  Fulton  County:  and  Cargill. 
Inc.,  Linden,  Montgomery  County. 

The  geographic  area  presently 
assigned  to  Jinks,  in  the  States  of  Illinois 
and  Indiana,  pursuant  to  section  7(f)(2) 
of  the  Act,  which  may  be  assigned  to  the 
applicant  selected  for  designation  is  as 
follows: 

Bounded  on  the  North  by  the  Iroquois 
County  line  east  to  Illinois  Stale  Route  1; 
Illinois  State  Route  1  south  to  U.S.  Route 
24;  U.S.  Route  24  east  into  Indiana,  to 
U.S.  Route  41; 

Bounded  on  the  East  by  U.S.  Route  41 
south  to  the  southern  Fountain  County 
line;  the  Fountain  County  line  west  to 
Vermillion  County  (in  Indiana);  the 
eastern  Vermillion  County  line  south  to 
U.S.  Route  36; 

Bounded  on  the  South  by  U.S.  Route 
36  west  into  Illinois,  to  the  Douglas 
County  line,  the  eastern  Douglas  and 
Coles  County  lines;  and  southern  Coles 
County  line;  and 
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Bounded  on  the  West  by  the  western 
Coles  and  Douglas  County  lines;  the 
western  Champaign  County  line  north  to 
Inte'-sfate  72;  Interstate  72  southwest  to 
the  Piatt  County  line;  the  western  Piatt 
County  line;  the  southern  McLean 
County  line  west  to  a  point  10  miles 
west  of  the  western  Champaign  County 
line;  a  straight  line  running  north  to  U.S. 
Route  136;  U.S.  Route  136  east  to 
Interstate  57;  Interstate  57  north  to  the 
Champaign  County  line;  the  northern 
Champaign  County  hne;  the  western 
VermiUion  (in  Illinois)  and  Iroquois 
County  lines. 

The  following  locations,  all  in  Illinois, 
outisde  of  the  above  contiguous 
geographic  area,  are  part  of  this 
geographic  area  assignment:  Moultrie 
Grain  Association.  Cadwell,  Moultrie 
County;  Tabor  and  Company.  Weedman 
Grain  Company,  and  Pacific  Grain 
Company,  all  in  Farmer  City,  Dewitt 
County;  Moultrie  Grain  Association. 
Lovington.  Moultrie  County;  Monticello 
Grain  Company.  Monticello.  Piatt 
County;  and  Pittwood  Grain  Company, 
Pittwood.  Iroquois  County  (located 
inside  Decatur  Grain  Inspection.  Inc.'s 
area). 

Exceptions  to  Jinks'  assigned 
geographic  area  are  the  following 
locations  inside  Jinks'  area  which  have 
been  and  will  continue  to  be  serviced  by 
the  following  official  agencies; 

1.  Paris  Illinois  Grain  Inspection: 
Tabor  Grain  Co..  Newman,  Douglas 
County.  Illinois;  Tabor  Grain  Co., 
Oakland.  Coies  County.  Illinois;  and 
Cargill.  Inc..  Dana.  Vermillion  County, 
Indiana;  and 

2.  Titus  Grain  Inspection.  Inc.:  Bosvvell 
Gram  Company,  Boswell,  Benton 
County,  Indiana;  Dunn  Grain,  Dunn, 
Benton  County,  Indiana;  York  Richland 
Grain  Elevator,  Inc.,  Earl  Park,  Benton 
County,  Indiana;  and  Raub  Grain 
Company,  Raub.  Benton  County, 
Indiana. 

The  geographic  area  presently 
assigned  to  Paris,  in  the  States  of  Illinois, 
and  Indiana,  pursuant  to  section  7(f)(2) 
of  the  Act,  which  may  be  assigned  to  the 
applicant  selected  for  designation  is  as 
follows: 

Bounded  on  the  North  by  U.S.  Route 
36  east  across  the  Illinois-Indiana  State 
line  to  the  western  Parke  County  line; 
the  northern  Parke  and  Putnam  County 
lines; 

Bounded  on  the  East  by  the  eastern 
Putnam.  Owen,  and  Greene  County 
lines; 

Bounded  on  the  South  by  the  southern 
Greene  County  line;  the  southern 
Sullivan  County  line  west  to  U.S.  Route 
41(150);  U.S.  Route  41(151  south  to  U.S. 
Route  50;  U.S.  Route  50  west  across  the 
Indiana-Illinois  State  line  to  Illinois 


State  Route  33;  Illinois  State  Route  33 
north  and  west  to  the  western  Crawford 
County  line;  and 

Bounded  on  the  West  by  the  western 
Crawford  and  Clark  County  bnes;  the 
western  Ed^ar  County  line  north  to  U.S. 
Route  36. 

The  following  locations,  outside  of  the 
above  contiguous  geographic  area,  are 
part  of  this  geographic  area  assignment: 
Tabor  Grain  Co.,  Newman,  Douglas 
County,  Illinois;  Tabor  Grain  Co.. 
Oakland.  Coles  County,  Illinois;  and 
Cargill,  Inc..  Dana,  Vermillion  County, 
Indiana  (located  inside  Champaign- 
Danville  Grain  Inspection  Departments, 
Inc.'s  area  for  inspection  services  and 
Jinks  Grain  Weighing  Service's  area  for 
weighing  services,  respectively). 

Interested  parties,  including  Frankfort, 
Jinks,  and  Paris,  are  hereby  given 
opportunity  to  apply  for  official  agency 
designation  to  provide  the  official 
services  in  each  geographic  area,  as 
specified  above,  under  the  provisions  of 
section  7(f)  of  the  Act  and  §  800.196(d) 
of  the  regulations  issued  thereunder. 
Designation  in  each  specified  geographic 
area  is  for  the  period  beginning  March  1, 
1989,  and  ending  February  28. 1992. 
Parties  wishing  to  apply  for  designation 
should  contact  the  Review  Branch, 
Compliance  Division,  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

(Pub.  L.  94-502,  90  Stat.  2867,  as  amended  7 
U.S.C.TIetseg] 

Date:  August  25, 1988. 
|.T.  Abshier, 

Director,  Compliance  Diviaion. 
[PR  Doc.  8&-19702  Filed  8-31-88;  8:45  am) 

BILUNQ  CODE  341»-EN-M 


Forest  Service 

Tish  Tang  A  Tang  Analysis  Area;  Six 
Rivers  National  Forest,  Humboldt 
County,  CA;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

The  Six  Rivers  National  Forest  will 
prepare  an  environmental  impact 
statement  to  explore  the  environmental 
consequences  of  proposed  prefects 
within  the  Tish  Tang  A  Tang  analysis 
area.  The  analysis  area  is  located  in  the 
North  Trinity,  Red  Cap,  Horse  Trail  and 
Crogan  Compartments  on  the  Lower 
Trinity  Ranger  District.  These 
compartments  are  located  along  the  east 
side  of  the  Hoopa  Valley  Indian 
Reservation.  13  air  miles  northeast  of 
Willow  Creek,  California  in  sections  1 
and  12,  T8N,  R5E;  sections  13, 14,  23,  24, 


25,  26  and  36,  T9N.  R5E;  sections  4,  5,  6, 
7.  8.  9, 16, 17, 18,  19,  20,  21,  27,  28,  29,  30 
and  32,  T8N,  R6E;  and  sections  7, 16. 17. 
18. 19,  20,  21,  28,  29,  30.  31.  32  and  33. 
T9N.  R6E;  HBM.  Humboldt  County, 
California. 

The  EIS  will  evaluate  the 
environmental  effects  of  timber 
management  on  water  quality,  old 
growth  management  and  old-growth 
related  wildlife  species.  Native 
American  contemporary  use  and 
spiritual  values,  and  other  affected 
resources.  Of  the  16.000  acres  which  are 
included  within  the  analysis  area, 
approximately  1,250  acres  are  being 
considered  for  timber  management. 

A  range  of  alternatives,  from  multiple- 
use  activities  to  deferring  timber 
harvesting  at  this  time  will  be 
considered.  The  alternatives  will 
emphasize  timber,  wildlife,  recreation 
and  visual  resource  values  and  Native 
American  contemporary  use. 

We  invite  other  Federal  agencies. 
Native  American  tribes,  state  and  local 
agencies  and  interested  individuals  to 
participate  in  the  project  including  the 
initial  session,  which  is  scheduled  at  the 
Trinity  Valley  School  in  Willow  Creek, 
California,  at  7:00  p.m.  on  September  29, 
1988. 

The  draft  EIS  should  be  completed  by 
January  30, 1988  and  the  Final  EIS  by 
early  May  1989.  If  approved, 
development  of  sales  would  begin 
immediately  thereafter. 

Written  comments  and  questions 
should  be  received  by  October  21, 1988 
and  directed  to  Larry  Cabodi,  District 
Ranger,  Lower  Trinity  Ranger  District, 
P.O.  Box  68.  Willow  Creek.  California, 
95573.  The  phone  number  is  916-629- 
2118. 

lames  L.  Davis,  Jr., 

Forest  Supervisor. 

[FR  Doc.  88-19897  Filed  8-31-88;  8:45  am] 

BILUNG  CODE  34tO-11-M 


Soil  Conservation  Service 

Dead  Creek  Bank  Stabilization  Critical 
Area  Treatment  RC&D  Measure, 
Michigan 

agency:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  finding  of  no 
significant  impact. 

SUMMARV:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines,  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
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U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Dead  Creek  Dank  Stabilization  RC&D 
Measure,  Iosco  County,  Michigan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Homer  R.  Hilner,  State 
Conservationist,  Soil  Conservation 
Service,  1405  South  Harrison  Road,  East 
Lansing,  Michigan  48823,  telephone  517- 
6702. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  A  contact  has  been 
made  with  the  State  Historical 
Preservation  Officer  and  concludes  that 
it  will  have  no  effect  on  any  cultural 
resources  either  eligible  for  or  listed  on 
the  National  Register  of  Historic  Places. 
The  State  Archaeologist  will  be 
contacted  if  any  land  disturbance 
associated  with  this  project  and 
archaeological  sites,  features,  or 
materials  are  encountered  during  actual 
construction.  As  a  result  of  these 
findings,  Mr.  Homer  R.  Hilner,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

This  measure  concerns  a  plan  for  the 
installation  of  measures  for  critical  area 
treatment.  The  planned  works  of 
improvement  include  the  following 
items:  2,600  ft.  of  bank  slope  excavation, 
360  tons  of  rock  riprap,  3  acres  of 
seeding,  .75  tons  of  fertilizer,  6  tons  of 
mulch  and  one  project  sign.  Total 
construction  cost  is  $18,000;  RC&D  funds 
will  pay  64%  and  local  funds  will  pay 
36%. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Enviroimiental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  Hmited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  The  basic  data  developed 
during  the  environmental  assessment 
are  on  file  and  may  be  reviewed  by 
contacting  Mr.  Homer  R.  Hilner. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  on  or  before  October  3, 1988. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10,901 — Resource  Conservation  and 
Development — and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
State  and  local  officials.) 


Date:  August  24, 1988. 

jerry  L.  Keller, 

Deputy  State  Conservationist. 

[FR  Doc.  88-19856  Filed  8-31-88:  8:45  am] 

BtUING  CODE  3410-1ft-M 

Mattawan  Creek  Erosiun  Control 
Critical  Area  Treatment  Measure, 
Michigan 

AGENCY:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  finding  of  no 

significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines.  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Mattawan  Creek  Erosion  Control  RC&D 
Measure,  Van  Buren  County,  Michigan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Homer  R.  Hilner,  State 
Conservationist,  Soil  Conservation 
Service,  1405  South  Harrison  Road,  East 
Lansing,  Michigan  48823,  telephone  517- 
337-6702. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  A  contact  has  been 
made  with  the  State  Historical 
Preservation  Officer  and  concludes  that 
it  will  have  no  effect  on  any  cultural 
resources  either  eligible  for  or  listed  on 
the  National  Register  of  Historic  Places. 
The  State  Archaeologist  will  be 
contacted  if  any  land  disturbance 
associated  with  this  project  and 
archaeological  sites,  features,  or 
materials  are  encountered  during  actual 
construction.  As  a  result  of  these 
findings,  Mr.  Homer  R.  Hilner,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

This  measure  concerns  a  plan  for  the 
installation  of  measures  for  critical  area 
treatment.  The  planned  works  of 
improvement  include  the  following 
items;  140  ft.  of  treated  wood  tie 
(retaining  wall),  200  ft.  of  rock  riprap,  0.2 
acres  of  critical  area  planting  and  the 
removal  of  140  ft.  of  concrete  walls. 
Total  construction  cost  $17,400:  RC&D 
funds  will  pay  65%  and  local  funds  will 
pay  35%. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 


forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  tc  fill 
single  copy  requests  at  the  above 
address.  The  basic  data  developed 
during  the  environmental  assessment 
are  on  file  and  may  be  reviewed  by 
contacting  Mr.  Homer  R.  Hilner. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  on  or  before  October  3, 1988. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development — and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
State  and  local  officials.) 
ferry  L  Keller, 
Deputy  State  Conservationist. 

Date:  August  24, 1988. 

|FR  Doc.  88-19857  Filed  8-31-88;  8:45  am) 

BILUNG  CODE  M10-1»-M 


Rifle  River  High  Banks  Critical  Area 
Treatment  RC&D  Measure,  Michigan 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

summary:  Fhjrsuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines,  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Rifle  River  High  Banks  RC&D  Measure, 
Ogemaw  County,  Michigan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Homer  R.  Hilner,  State 
Conservationist.  Soil  Conservation 
Service,  1405  South  Harrison  Road,  East 
Lansing,  Michigan  48823,  telephone  517- 
337-6702. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  ttiis 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  A  contact  has  been 
made  with  the  State  Historical 
Preservation  Officer  and  concludes  that 
it  will  have  no  effect  on  any  cultural 
resources  either  eligible  for  or  listed  on 
the  National  Register  of  Historic  Places. 
The  State  Archaeologist  will  be 
contacted  if  any  land  disturbance 
associated  with  this  project  and 
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archaeological  sites,  features,  or 
materials  are  eiicnuntered  during  actual 
construction.  As  a  resalt  of  these 
findings,  Mr.  Homer  R.  Hiiner,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

This  measure  concerns  a  plan  for  the 
installation  of  measures  for  critical  area 
treatment.  The  planned  works  of 
improvement  include  the  following 
items:  360  ft.  of  fencing,  150  ft.  of  stairs, 
3  platforms,  250  ft.  of  guard  rail,  350  yds. 
of  riprap,  300  yds.  of  topsoil,  150  yds.  of 
gravel,  2  surface  inlets,  2  acres  of 
seeding,  4  tons  of  nuilch,  1  ton  of 
fertilizer,  1.100  sq.  ft  of  erosion  control 
netting,  12  shrubs  and  one  project  sign. 
Total  construction  cost  is  $30,000;  RC&D 
funds  will  pay  65%  and  local  funds  will 
pay  35%. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  The  basic  data  developed 
during  the  environmental  assessment 
are  on  file  and  may  be  reviewed  by 
contacting  Mr.  Homer  R.  Hiiner. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  on  or  before  October  3, 1988. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  .No. 
10.901 — Resource  Conservation  and 
Development — and  is  sub|ect  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
State  and  local  ofricial&.) 
|erry  L.  Keller, 
Deputy  State  Conservationist. 

Date:  August  24. 1988. 
[PR  Doc.  88-19858  Filed  8-31-88;  8:45  am| 
BILLING  CODE  3410- 1«-M 

ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

General  Advisory  Committee;  Closed 
Meeting  Rescheduling 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended, 
the  U.S.  Arms  Control  and  Disarmament 
Agency  announces  that  the  previously 
announced  Wednesday,  September  21, 
1988,  meeting  of  the  President's  General 
Advisory  Committee  on  Arms  Control 
and  Disarmament  has  been  rescheduled 
to  Wednesday,  October  12. 1988.  (See  52 
FR  32266,  August  24. 1988.) 


The  previously  annoupced  purpose, 
authority,  and  agenda  items  for  this 
closed  meeting  are  unchanged. 

William  \.  Montgomery, 

Committee  Management  Officer. 

[FR  Doc.  88-19916  Filed  8-31-88;  8:45  am) 

BILUNG  CODE  M20-32-M 

DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  tlie 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Economic  Analysis. 

Title:  Survey  of  U.S.  Travelers  Visiting 
Canada;  and  Expenditures  of  U.S. 
Travelers  in  Mexico. 

Form  numbers:  Agency — BE-536  and 
BE-575;  OMB— 0608-0001 . 

Type  of  request:  Extension  of  a 
currently  approved  collection. 

Burden:  35.000  respondents;  2,500 
reporting  hours. 

Average  Time  Per  Response:  5 
minutes. 

Needs  and  Uses:  These  surveys 
collect  data  on  the  average  travel  and 
passage  fare  expenditures  of  U.S. 
persons  traveling  to  Canada,  and  on  the 
average  travel  expenditures  of  U.S. 
persons  traveling  overland  to  Mexico. 
The  data  are  used  to  develop 
international  travel  estimates  in  the  U.S. 
balance  of  international  payments  and 
the  VS.  national  income  and  product 
accounts. 

Affected  public:  Individuals  or 
households. 

Frequency:  Daily. 

RespondeLit's  Obligation:  Voluntary. 

OMB  Desk  Officer:  John  Griffen,  395- 
7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
John  Griffen,  OMB  Desk  Officer,  Room 
3208  New  Executive  Office  BuHding. 
Washington,  DC  20530. 

Dated:  August  26. 1986. 

Edward  Michais, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  88-19909  Filed  8-31-88:  8:45  am] 

BILUNQ  CODE  SSIO-^W-M 


New  Mefflt>ers  of  the  Departmental 
Performance  Review  Board 

This  notice  announces  the  new 
members  of  the  Departmental 
Performance  Review  Board  (PRB)  in  the 
Department  of  Commerce.  The  purpose 
of  the  Departmental  PRB  is  to  review  the 
performance  of  appointing  authorities 
and  their  immediate  deputies  who  are  in 
the  SES  and  SES  members  whose 
ratings  are  initially  prepared  by  their 
respective  appointing  authorities. 

These  Departmental  PRB  members  are 
appointed  for  a  two  year  term  ending 
November  30, 1990.  The  list  of  new 
members  eligiijle  to  serve  on  the 
Departmental  PRB  is  as  follows: 

General  Counsel 

Stephen  J.  Powell,  Chief  Counsel  for 

Import  Administration 
Linda  A.  Townsend,  Deputy  General 

Counsel 

Economic  Affairs 

Harry  A.  Scarr.  Statistical  Coordinator 
for  Under  Secretary 

International  Trade  Administration 

Genevieve  M.  Ryan,  Deputy  Assistant 

Secretary  for  U.S.  and  Foreign 

Commercial  Service 
John  F.  Mizroch,  Deputy  Assistant 

Secretary  for  Trade  Adjustment 

Assistance 
Timothy  M.  Bergan,  Deputy  Assistant 

Secretary  for  Import  Administration 
Timothy  F.  Ashby,  Director,  Office  of 

Mexico  and  the  Caribbean  Basin 

Bureau  of  Export  Administration 

Lee  W.  Mercer,  Deputy  Under  Secretary 

for  Export  Administration 
William  Skidmore,  Director,  Office  of 

Antiboycott  Compliance 

Travel  and  Tourism 

Eric  Peterson,  Deputy  Under  Secretary 
for  Travel  and  Tourism 

Congressional  and  Intergovernmental 
Affairs 

Mary  Ann  Knauss,  Deputy  Assistant 
Secretary  for  Intergovernmental 
Affairs 

Kristin  Paulson,  Deputy  Assistant 
Secretary  for  Congressional  Affairs 

Economic  Development  Administration 

James  L.  Perry,  Deputy  Assistant 
Secretary  for  Grant  Programs 

Craig  M.  Smith,  Deputy  Assistant 
Secretary  for  Management  Support 

National  Bureau  of  Standards 

Burton  H.  Colvin,  Director  for  Academic 
Affairs 
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George  A.  Sinnott.  Associate  Director 
for  Technical  Evaluation 

Minority  Business  Development  Agency 

John  Christian,  Associate  Director  for 

Operations 
Thomas  Francis,  Assistant  Director  for 

Program  Support 

National  Oceanic  and  Atmospheric 
Administration 

James  W.  Brennan,  Assistant 

Administrator  for  National  Marine 

Fisheries  Service 
B.  Kent  Burton,  Director,  Office  of 

Legislative  Affairs 
Dennis  F.  Geer,  Director,  Office  of 

Administration 
Thomas  Pyke,  Assistant  Administrator 

for  Satellite  and  Information  Services 
Timothy  R.  Keeney,  General  Counsel 

Persons  desiring  any  further 
information  about  the  Departmental  PRE 
or  its  membership  may  contact  Mr. 
Thomas  J.  Lambiase,  Executive 
Secretary  to  the  Departmental  PRB, 
Office  of  Personnel  and  Civil  Rights, 
Herbert  C.  Hoover  Building,  Room  5102, 
Washington,  DC  20230,  (202)  377-3453. 

Dated  August  23, 1988 
Thomas  J.  Lambiase, 
Executive  Secretary,  Departmental 
Performance  Review  Board,  Department  of 
Commerce. 
[FR  Doc.  88-19859  Filed  8-31-88;  8:45  am) 

BILUNG  CODE  3510-BS-U 


Bureau  of  Export  Administration 
[Docket  Nos.  81-8104, 81-8015] 

Actions  Affecting  Export  Privileges; 
William  T.  Newkirk  et  aL 

Summary 

Pursuant  to  the  July  28, 1988  Default 
Decision  and  Order  of  the 
Administrative  Law  Judge,  which 
Decision  and  Order  is  affirmed  by  me, 
William  T.  Newkirk,  individually  and 
doing  business  as  Kal  Tek  Labs,  with  an 
address  at  250  Bonita  Glen  Drive,  #3D, 
Chual  Vista,  California  92010,  is  denied 
all  U.S.  export  provileges  for  a  period  of 
twenty  (20)  years  from  the  date  hereof. 

Default  Order 

On  July  28, 1988,  the  Administrative 
Law  Judge  entered  his  recommended 
Default  Decision  and  Order  in  the  above 
referenced  matter.  That  Default  Decision 
and  Order,  a  copy  of  which  is  attached 
hereto  and  made  a  part  hereof,  has  been 
referred  to  me  for  final  action.  Having 
examined  the  record,  and  based  on  the 
facts  of  this  case,  I  affirm  the  Decision 
and  Order  of  the  Administrative  Law 
Judge. 


This  constitutes  final  agency  action  in 
this  matter. 

Date:  August  26. 1988. 

Paul  Freedenberg, 

Under  Secretary  for  the  Bureau  of  Export 
Administration. 

Default  Decision  and  Order 

Appearance  for  Respondent;  William 
T.  Newkirk,  250  Bonita  Glen  Drive.  «3D, 
Chula  Vista,  California  92010. 

Appearance  for  Agency:  Joan  L. 
MacKenzie,  Esq.,  Anthony  K.  Hicks, 
Esq.,  Attorney-Advisors,  Office  of  Chief 
Counsel  for  Export  Administration,  U.S. 
Department  of  Commerce.  Room  H- 
3329, 14th  &  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Preliminary  Statement 

On  February  26, 1988,  the  Office  of 
Export£nforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (Agency), 
issued  a  charging  letter  to  William  T. 
Newkirk,  individually  and  doing 
business  as  Kal  Tek  Labs  (the 
Respondent).  These  charges  were  made 
pursuant  to  the  authority  of  the  Export 
Administration  Act,  as  amended  (50 
U.S.C.  App.  2401-2420  (1982  and  Supp. 
Ill  1985)))  (the  Act),  and  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  368-389  (1987)) 
(The  Regulations).  The  record  reflects 
that  the  charging  letter  was  served  upon 
Respondent  on  March  10, 1988. 

Since  no  answer  has  been  filed,  the 
Agency  counsel  moved  that  a  default 
order  be  entered  in  these  proceedings 
pursuant  to  §  388.8  of  the  Regulations. 
Section  388.8  of  the  Regulations 
provides: 
Default  (a)  General 

If  a  timely  answer  is  not  filed,  the 
department  shall  file  with  the  .Administrative 
Law  Judge  a  proposed  Order  together  with 
the  supporting  evidence  for  t.he  ailngations  in 
the  charging  letter.  The  Administrative  Law 
Judge  may  require  further  submissions  and 
shall  issue  any  Order  he  deems  justified  by 
the  evidence  of  record,  any  Order  so  issued 
shall  have  the  same  force  and  effect  as  an 
Order  issued  following  the  disposition  of 
contested  charges. 

In  accordance  with  this  section. 
Agency  counsel  filed  a  Motion  for 
Default  Judgment  on  June  3, 1988.  The 
Agency  also  submitted  documentary 
evidence  to  support  the  allegations 
made  in  the  charging  letter.  A  copy  of 
the  above-mentioned  Motion  for  Default 
Judgment  was  also  sent  to  the 
Respondent  on  June  3, 1988.  Thereafter, 
on  June  13, 1988  an  Order  to  Show 
Cause  why  a  default  order  should  not  be 
entered  was  sent  to  the  Respondent,  to 
which  no  response  has  been  made. 


On  April  5, 1984.  the  Respondent  was 
charged  in  a  Grand  Jury  Indictment, 
entered  in  the  United  States  District 
Court  for  the  Central  District  of 
California,  with  seventeen  counts  of 
conspiring  with  Man  Chung  Tong  (Tong) 
to  knowingly  export  electronic  testing 
and  calibration  equipment  from  the 
United  States  to  the  Republic  of  Hong 
Kong  without  first  obtaining  the  required 
validated  export  license  horn  the 
Department  of  Commerce,  and  with 
knowingly  sabmitfing  false  statements 
to  the  Department.  On  or  about  August 
21, 1984,  the  Respondent  pled  guilty  to 
five  of  these  counts  (Counts  One  through 
Five  of  the  Indictment)  and  was 
sentenced  to  two  years"  imprisonment 
and  fined  S50.000. 

On  February  26, 1988.  the  Agency 
issued  a  charging  letter  alleging  the 
same  violations  that  were  charged  in  the 
Grand  Jury  Indictment,  specifically  that 
Respondent  conspired  and  acted  in 
concert  with  Tong  to  acquire  U.S. -origin 
electronic  equipment  on  false 
representations  regarding  the  licensing 
of  the  commodities,  and  then  to  export 
the  electronic  goods  to  Hong  Kong 
without  obtaining  from  the  Agency  the 
validated  export  license  that  he  knew 
was  required  by  §  372.1(b)  of  the 
Regulations.  The  charging  letter 
describes  in  paragraphs  1  through  6  the 
unlawful  export  of  six  specific  sets  of 
equipment  exported  in  ten  shipments, 
and  the  false  statements  that  were  made 
to  the  Agency  for  the  purpose  of 
obtaining  licenses  to  export  the 
equipment. 

Findings  and  Discussion 

The  evidence  shows  that  these  alleged 
unlawful  exports  and  false  statements 
did  indeed  take  place. 

The  Indictment  and  guilty  plea 
describe  the  scheme  the  Respondent  and 
Tong  used  to  implement  the  conspiracy. 
Tong  would  place  orders  with  the 
Respondent  for  U.S.-origin  electronic 
equipment  wanted  by  Tong's  customers. 
The  Respondent  purchased  the 
equipment  from  U.S.  manufacturers, 
took  delivery  of  it,  and  exported  the 
equipment  to  Tong  in  Hong  Kong,  either 
directly  from  the  United  States,  or 
indirectly  through  Mexico,  knowing  that 
he  did  not  have  the  requisite  export 
authorization  from  the  Agency.  The 
Respondent  effected  these  exports  by 
knowingly  submitting  false  statements 
to  the  Agency  on  the  export  documents. 
After  the  equipment  arrived  in  Hong 
Kong,  Tong  resold  the  electronic 
equipment  to  customers  in  the  People's 
Republic  of  China  and  elsewhere.  The 
Respondent  has  admitted  these  facts  by 
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pleading  guilty  to  Count  One  of  the 
Indictment. 

Paragraph  1  of  the  charging  letter 
alleges  that,  on  or  about  October  14, 
1982,  the  Respondent  exported  a 
Hewlett  Packard  computer  system  from 
the  United  States  through  Mexico  to 
Tong  in  Hong  Kong  without  the 
validated  export  licesne  that  he  knew  or 
had  reason  to  know  was  required  by  the 
Regulations.  Respondent  obtained  the 
goods  by  representing  that  he  had  a 
customer  in  Mexico,  and  preparing  a 
false  invoice  showing  such  a  sale. 
Respondent  has  admitted  these  facts  by 
pleading  guilty  to  Count  One  of  the 
Indictment  (paragraphs  1,  2  and  4)  and  is 
therefore  collaterally  estopped  from 
denying  those  facts.  Those  facts 
establish  that  the  Respondent  has 
violated  §  387.4  and  387.6  of  the 
Regulations  in  connection  with  this 
transaction,  in  the  context  of  this 
administrative  proceeding. 

Paragraph  2  of  the  charging  letter 
alleges  that  another  unlawful  export 
occurred  on  or  about  Januay  14, 1983. 
On  or  about  November  17, 1982,  Tong. 
doing  business  as  Stillwell  Development 
Company,  Ltd.,  submitted  Purchase 
Order  No.  ST00051  to  the  Respondent 
for  the  purchase  of  two  spectrum 
analyzers  with  options.  The  Respondent 
submitted  an  export  license  application 
to  the  Agency  on  or  about  November  22, 
1982,  to  export  these  spectrum  analyzers 
to  Stillwells,  Ltd.  in  Hong  Kong.  On  or 
about  January  14, 1983,  while  the  license 
application  was  still  pending,  the 
Respondent  exported  the  two  spectrum 
analyzers  from  the  United  States  to 
Tong  in  Hong  Kong,  stating  on  the 
Shippers'  Export  Declaration  that  this 
shipment  was  authorized  under  "G- 
DEST'.  Because  Respondent  had 
applied  for  an  individual  validated 
license,  he  clearly  knew  that  one  was 
required.  Subsequently,  the  license 
application  was  denied  by  the  Agency 
on  May  26, 1983.  The  documentary 
evidence  fuUy  supports  the  allegations 
in  the  charging  letter.  The  Respondent 
pled  guilty  to  the  corresponding  count  in 
the  Indictment  [Counts  Two  and  Three), 
and  Respondent  is  therefore  collaterally 
estopped  from  denying  the  facts  in  those 
counts.  Those  facts  establish  that  the 
Respondent  violated  §  387.4,  387.5  and 
387.6  of  the  Regulations  in  connection 
with  this  transaction. 

Paragraph  3  of  the  chargmg  letter 
alleges  another  violation  that  follows  a 
similar  pattern.  On  or  about  November 
11, 1982,  Tong,  doing  business  as 
Scientific  Data  Systems,  Ltd.,  submitted 
Purchase  Order  No.  SDS037  to  the 
Respondent  for  electronic  computer 
equipment.  On  or  about  November  16, 


1982,  Respondent  submitted  two  export 
license  applications  (A659118  and 
A659955)  to  the  Agency  to  export  that 
electronic  computer  equipment  to 
Scientific  Data  Systems.  Ltd.,  in  Hong 
Kong.  While  these  license  applications 
were  still  pending,  on  or  about  February 
26, 1983,  Respondent  exported  the 
electronic  computer  equipment  from  the 
United  States  to  Tong  in  Hong  Kong, 
again  stating  on  the  Shippers'  Export 
Declaration  that  this  shipment  was 
authorized  under  "G-DEST".  The 
license  applications  were  denied  by  the 
Agency  on  May  19, 1983.  Since  the 
Respondent  applied  for  a  validated 
export  license,  he  knew  that  one  was 
required.  The  documentary  evidence 
fully  supports  the  allegations  in  the 
charging  letter.  The  Respondent  pled 
guilty  to  the  corresponding  count  in  the 
Indictment,  and  he  is  therefore 
collaterally  estopped  from  denying  the 
facts  in  those  counts.  Those  facts 
establish  that  the  Respondent  violated 
§  387.4,  387.5  and  387.6  of  the 
Regulations  in  connection  with  this 
transaction. 

Paragraph  4  of  the  charging  letter 
alleges  that,  on  or  about  December  31, 
1982,  Tong,  doing  business  as  Equipment 
Rental  Company,  Ltd.,  submitted 
Purchase  Order  No.  EROOl  to  the 
Respondent  for  electronic  equipment 
including  oscilloscopes  and  spectrum 
analyzers.  On  or  about  January  3, 1983. 
Respondent  submitted  two  export 
license  applications  (A6e9213  and 
A669214)  to  the  Agency  seeking 
authorization  to  export  this  equipment 
to  Equipment  Rental  Company,  Ltd.,  in 
Hong  Kong.  While  these  license 
applications  were  still  pending,  the 
Respondent  exported  the  equipment  in 
two  shipments  from  the  United  States  to 
Tong  in  Hong  Kong  on  or  about  April  9, 
1983  and  on  or  about  June  4, 1983.  He 
effected  these  exports  by  stating  on  the 
Shippers'  Export  Declaration 
accompanying  each  shipment  that  these 
shipments  were  authorized  by  validated 
export  license  A663561,  an  export 
license  application  unrelated  to  these 
exports.  The  license  applications  for  this 
equipment  were  denied  by  the  Agency 
on  July  29, 1983.  The  documentary 
evidence  clearly  supports  the  charges 
that  the  Respondent  violated  §  387.4, 
387.5  and  387.6  of  the  Regulations  in 
connection  with  this  transaction. 

Paragraph  5  of  the  charging  letter 
alleges  another  similar  violation.  On  or 
about  February  4, 1983,  Tong,  doing 
business  as  Scientific  Data  Systems, 
Ltd.,  submitted  Purchase  Order  No. 
SDS063  to  the  Respondent  for  electronic 
equipment,  including  cathode  ray 
oscilloscopes.  On  or  about  January  3, 


1983,  the  Respondent  submitted  an 
export  license  application  (A677421)  to 
the  Agency  seeking  authorization  to 
export  that  electronic  equipment  to 
Scientific  Data  Systems,  Ltd.,  in  Hong 
Kong.  This  license  application  was 
denied  by  the  Agency  on  May  19, 1983. 
Both  while  the  license  application  was 
still  pending,  and  after  it  was  denied  by 
the  Agency,  however,  the  Respondent 
exported  the  equipment  in  four 
shipments  on  or  about  May  7,  May  28, 
June  25  and  July  3, 1983,  from  the  United 
States  to  Tong  in  Hong  Kong,  stating  on 
the  Shippers'  Export  Declaration 
accompanying  each  shipment  that 
validated  export  license  A663561 
authorized  these  shipments.  In  applying 
for  a  validated  exported  license  and 
exporting  without  it,  he  acted  with 
knowledge  that  he  was  violating  the 
Regulations.  The  documentary  evidence 
clearly  supports  the  charges  that  the 
Respondent  violated  §  387.4.  387.5  and 
387.6  of  the  Regulations  in  connection 
with  this  transaction. 

Paragraph  6  of  the  charging  letter 
alleges  that  the  Respondent  submitted  to 
the  Agency  a  validated  export  license 
application  (A648884]  on  or  about 
October  7, 1982.  to  ship  20  cathode  ray 
oscilloscopes  to  a  customer  in  Mexico. 
On  or  about  June  22, 1983.  the 
Respondent  exported  from  the  United 
States  through  Mexico  to  Tong  in  Hong 
Kong  two  oscilloscopes  and  two  plug-in 
units  on  the  false  representation  that 
export  license  A648884  authorized  the 
export.  License  application  A648884 
related  to  a  different  export  to  Mexico. 
The  Respondent  has  admitted  these 
facts  by  pleading  guilty  to  Count  One  of 
the  Indictment  (paragraph  3],  and  is 
therefore  collaterally  estopped  ^m 
denying  those  facts.  Those  facts 
establish  that  the  Respondent  has 
violated  §  387.4,  387.5  and  387  6  of  the 
Regulations  in  connection  with  this 
transaction. 

Conclusion 

The  exhibits  and  representations  by 
Agency  counsel  and  the  Respondent's 
guilty  plea  fully  support  the  charges 
made  by  the  Agency  in  the  February  26. 
1988  charging  letter,  which  alleged  that 
the  Respondent  knowingly  exported 
electronic  testing  and  calibration 
equipment  from  the  United  States  to  the 
Republic  of  Hong  Kong  without  first 
obtaining  the  required  validated  export 
license  from  the  LJnited  States 
Department  of  Commerce  (§  372.1(b)  of 
the  Regulations),  and  knowingly 
submitted  false  statements  to  the 
Agency.  By  doing  so  the  Respondent 
violated  §§  387.4,  387.5  and  387.6  of  the 
Regulations  with  respect  to  the 
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aforementioned  shipments.  (15  CFR 
387.4,  387.5  and  387.6) 

The  pattern  of  conduct  demonstrated 
by  the  violations  shows  a  deliberate  and 
willful  intent  to  violate  United  States 
export  laws  and  regulations.  The  goods 
unlawfully  exported  to  Hong  Kong  by 
the  Respondent  were  controlled  for 
national  security  purposes.  I  find  that  an 
Ci-lev  denying  export  privileges  for  20 
yus  from  the  date  that  a  final  order  is 
entered  in  this  proceeding  is  wanar.ted 
and  is  reasonably  neressary  to  protect 
the  public  interest,  and  to  achieve 
of^ective  enforcement  of  the  Fxport 
.Xilmi.nistra'ion  Act.  and  the 
Regulations. 

Order 

I.  For  a  period  of  20  years  from  the 
iJate  of  the  final  Agency  action, 
Respondent  and  all  successors, 
assignees,  officers,  partners, 
representatives,  agents,  and  employees 
ht :  'by  are  denied  ail  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  from  the  United 
States  in  whole  or  in  part,  or  to  be 
exported,  or  that  are  otherv.'ise  subject 
to  the  Regulations. 

II.  Participation  prohibited  in  any  such 
transaction,  either  in  the  United  Siates 
or  abroad,  shall  include,  but  not  be 
limited  to,  participation: 

I')  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  export  license 
ap!)!ication; 

(ii)  In  preparing  or  filing  any  export 
license  application  or  reexport 
authorization,  or  any  document  to  be 
submitted  therewith: 

('ii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
otlicr  export  control  document: 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  deliverying.  storing, 
usiiig.  0!  disposing  of.  in  whole  or  in 
p,ii|   any  ccm.modities  or  technical  data 
f'.pc-rt.'^d  from  t}u>  United  States,  or  to 
be  pypr.rt'.'ii:  and 

(Vj  ill  the  /inane. ng.  fui  warding, 
ti'iiiisportin.?.  or  o:ht:r  servicing  of  such 
commodiiies  or  technical  data. 

S'jch  denial  of  export  privileges  shall 
e>!end  'o  matters  which  are  subject  to 
the  A'.t  and  the  Regulations. 

Hi  .After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of 
export  trade  or  related  services. 


IV.  All  outstanding  individ'jal 
validated  export  licenses  in  which 
Respondent(s)  appears  or  participates, 
in  any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation  Furtfier.  all  of 
F.espondentfsj's  privileges  of 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

V.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  a.nd  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  U.S. -origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  m.anner  or 
capacity,  on  behalf  of  or  in  any 
association  with  any  Respondent  or  any 
related  person,  or  whereby  any 
Respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  particip.ation  therein, 
directly  or  indirectly: 

(a)  Apply  for,  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by,  to.  or  for  any 
Respondent  or  related  person  denied 
export  privileges,  or 

(b)  Order,  buy.  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward,         < 
transport,  finance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

VI.  This  Order  as  affirmed  or  modified 
shall  become  effective  upon  entry  of  the 
Secretary's  final  action  in  this 
proceeding  pursuant  to  the  Act  (50 
U.S.C.  App.  2412(c)(1)). 

Hugh  J.  Dolan, 

A  dm  in  is  tra  live  Lowju  dge. 

Date:  July  28.  1988. 
[FR  Doc.  88-19906  Filed  8-31-88;  8:45  am) 
BILLING  CODE  3510-DT-M 


Computer  Systems  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  September  20, 1988,  9:00  a.m.., 
Herbert  C.  Hoover  Building,  Room  B- 
841, 14th  &  Constitution  Avenue  NW., 
Washington,  DC, 


The  Committee  advises  the  Office  of 
Technology  &  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  computer  systems  or 
technology. 

Agenda 
Open  Session 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  Papers  or  Co.mments 
by  the  Public. 

3.  Dis--  'Sion  of  1988  Report  and  1989 
Work  Plan. 

4.  Comments  on  ICOTT  Proposal  on 
CCL  1565. 

5.  Report  by  the  Supercomputer  Task 
Force. 

6.  Discussion  of  CSTAC  Role  Within 
the  Requirements  of  Omnibus  Tr-ade  & 
Comparative  .^ct. 

E.\eculive  Session 

7.  Discussion  of  matte  is  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
nun.ber  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  subm.itted  at  any  time  before  or  after 
the  meeting.  The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  or  protions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  material  listed  in  5  U.SC. 
552bfc)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  lO(a)il)  and  (3)f3).  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  Close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628. 
U.S.  Department  of  Commerce, 
V;ashingfon.  DC  20230.  For  further 
information  or  copies  of  the  minutes, 
contact  Betty  Anne  Ferrell  on  202/377- 
2583. 
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Date:  August  26, 1988. 
Betty  Anne  Ferrell. 

Acting  Director,  Technical  Support  Staff 
Office  of  Technology  Sr  Policy  Analysis. 
[FR  Doc.  88-19926  Filed  8-31-88;  8:45  am] 

BILLING  CODE  3510-OT-M 

Licensing  Procedures  &  Regulations 
Subcommittee  of  the  Computer 
Systems  Technical  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Licensing  Procedures 
and  Regulations  Subcommittee  of  the 
Computer  Systems  Technical  Advisory 
Committee  will  be  held  Sept.  21. 1988, 
1:00  p.m..  Room  B-841,  Herbert  C. 
Hoover  Building,  14fh  Street  & 
Constitution  Avenue  NW.,  Washington, 
DC.  The  subcommittee  was  formed  to 
review  the  procedural  aspects  of  export 
licensing  and  recommend  areas  where 
improvements  can  be  made. 

Agenda 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Presentation  on  1988  Annual  Report 
and  1989  Work  Plan. 

4.  Presentation  on  Export 
Documentation  and  Filing  Requirements 
Proposal. 

The  entire  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
'eeting. 

For  further  information  or  copies  of  the 
minutes,  contact  Betty  Anne  Ferrell  at  202/ 
377-2583. 

Date:  August  26,  1988. 
Betty  Anne  Ferrell, 

Acting  Director.  Technical  Support  Staff. 
Office  of  Technology  &  Policy  Analysis. 
[FR  Doc.  88-19929  Filed  8-31-88;  8:45  am] 

BILLING  COOC  3S10-OT-M 


Hardware  Subcommittee  of  the 
Computer  Systems  Technical  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Hardware 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 


held  September  20, 1988.  3:00  p.m.  in 
Room  B-841  of  the  Herbert  C.  Hoover 
Building,  14th  Street  &  Constitution 
Avenue  NW.,  Washington,  DC. 

The  Hardware  Subcommittee  was 
formed  to  study  computer  hardware 
with  the  goal  of  making 
recommendations  to  the  Department  of 
Commerce  relating  to  the  appropriate 
parameters  for  controlling  exports  for 
reasons  of  national  security. 

Agenda 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  Papers  or  Comments 
by  the  Public. 

3.  Presentation  of  1988  Annual  Report 
and  1989  Annual  Plan. 

4.  Response  on  the  Ruggedized 
Parameters. 

The  entire  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
subcommittee.  For  further  information  or 
copies  of  the  minutes,  call  Betty  Ferrell 
at  (202)  377-2583. 

Date:  August  26, 1988 
Betty  Anne  Ferrell, 

Acting  Director.  Technical  Support  Staff, 
Office  of  Technology  &  Policy  Analysis. 
[FR  Doc.  88-19927  Filed  8-31-88:  8:45  am] 
BILLING  CODE  3510-DT-M 


Software  Subcommittee  of  the 
Computer  Systems  Technical  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Software 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  September  21, 1988,  at  9:00  a.m., 
Herbert  C.  Hoover  Building,  Room  B- 
841, 14th  Street  &  Constitution  Avenue 
NW.,  Washington,  DC.  The  Software 
Subcommittee  was  formed  with  the  goal 
of  making  recommendations  to  the 
Department  of  Commerce  relating  to  the 
appropriate  parameters  for  controlling 
exports  for  reasons  of  national  security. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Briefing  by  Office  of  General 
Counsel  on  New  Draft  Proposed 
Technical  Data  Regulations 


4.  Discussion  on  Data  Enscription 
Standard. 

The  entire  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

For  further  information  or  copies  of  the 
minutes,  call  Betty  A.  Ferrell  at  (202)  377- 
2583. 

Date:  August  26, 1988. 
Betty  Anne  Fertell, 

Acting  Director.  Technical  Support  Staff, 
Office  of  Technology  Er  Policy  Analysis. 
[FR  Doc.  88-19928  Filed  8-31-88:  8:45  am] 

BILLING  CODE  35ia-DT-M 


International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Funding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

agency:  International  Trade 

Administration,  Import  Administration, 

Commerce, 

action:  Notice  of  opportunity  to  request 

administrative  review  of  antidumping  or 

countervailing  duty  order,  finding,  or 

suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
with  §  353.53a  or  355.10  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  September  30, 1988, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
September  for  the  following  periods: 


UMI 


Antidumping  Duty  Proceeding 
Canada.  Replacement  Parts  for  Self-Propelled  Bituminous  Paving  Equipment  (A-1 22-057) 

Canada:  Carbon  Steel  Bars  and  Structural  Shapes  (A-122-005) 

Canada:  Steel  Jacks  (A-1 22-006) 

Federal  Republic  of  Germany:  Certain  Forged  Steel  Crankshafts  (A-428-604) 

Italy:  Pads  (or  Woodwind  Instrument  Keys  (A-475-017) 


Period 


9/01/87-8/31/88 
9/01/87-8/31/88 
9/01/87-8/31/88 
5/13/87-8/31/88 
9/01/85-8/31/86 
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Period 


Japan:  Amorphous  Silica  Filament  Fabric  (A-588-607) 

Japan:  Metal-Walled  Above-Ground  Swimming  Pools  (A-588-058) 

People's  Republic  o1  China:  Greige  Polyester /Cotton  Pnntcloth  (A-570-101). 
United  Kingdom  Certain  Forged  Steel  Crankshafts  (A-412-612) 


Countervailing  Duty  Proceeding 

Israel:  Fresh  Cut  Roses  (C-08-064) 

Mexico:  Portland  Hydraulic  Cement  and  Cement  Clinker  (C-201-013) 

Mexico:  Lime  (C-201-402) 

New  Zealand:  Lamb  Meat  (C-614-503) 

New  Zealand:  Steel  Wire  (C-614-601) 

Peru.  Cotton  Shop  Towels  (C-333-401) 


5/13(87-8/31.88 
9/01/87-8/31/88 
9/01/87-6/31/88 
5/13/87-8/31/88 

10/01/86-9/30/67 
1/01/87-12/31/87 
1/01/87-12/31/87 
4/01/87-3/31/88 
7/01/87-6/30/88 
1/01/87-12/31/89 


Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  B-099,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230. 

The  Department  will  publish  in  the 
FEDERAL  REGISTER  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review,"  for  requests 
received  by  September  30, 1988. 

If  the  Department  does  not  receive  by 
September  30, 1988  a  request  for  reivew 
of  entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 
Joseph  A.  Spetrini, 
Acting  Deputy  Assistant  Secretary. 
Compliance. 
Date  August  25, 19B8. 
[VR  Doc.  8&-19925  Filed  8-31-88:  8:45  am) 

BIU.ING  CODE  3S10-OS-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Malaysia 

August  29,  1988. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 


EFFECTIVE  DATE:  September  6, 1988. 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854) 

FOR  FURTHER  INFORMATION  CONTACT: 

Kimbang  Pham,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6496.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 
current  limits  for  Group  II  and  the  fabric 
group,  as  well  as  certain  specific  limits, 
are  being  adjusted,  variously,  for  swing 
and  carryover. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16, 
1987).  Also  see  52  FR  49186,  published 
on  December  30, 1987. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  agreement,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
lames  H.  Babb, 

Chairman.  Committee  for  thp  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  29, 1988. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229 
Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  24, 1987  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports  of 
certain  cotton,  wood,  man-made  fiber,  silk 
blend  and  other  vegetable  figer  textiles  and 
textile  products,  produced  or  manufactured  in 


Malaysia  and  exported  during  the  period 
which  began  on  January  1. 1988  and  extends 
through  December  31, 1988 

Effective  on  Sept.  6.  1988.  the  directive  of 
December  24,  1987  is  hereby  amended  to 
adjust  the  limits  for  the  following  categories, 
as  provided  undor  the  terms  of  the  current 
bilateral  agreement  between  the  governments 
of  the  United  States  and  Malaysia: 


Category 

Adjusted  12-monfh  hmrt ' 

Fabnc  G'oup 

218.  219.  220,  225-227, 

313-315. 

317, 

326. 

613/614/ 

615/617.  as 

a  group. 

74,113.984  square  yards 
equrvaient. 

Group  II 

201.222-224,  229.239, 

330.  332 

349. 

350, 

352-354. 

359-362, 

369-0  2, 

»00-434.  436, 

438-0 ^ 

»40,  443. 

444.  447 

448. 

469. 

464-469. 

600-603. 

606,  607 

611. 

618- 

622.  624-630. 

632. 

633.  643 

644 

649, 

650.  652-654, 

659. 

665.-670 

831-834, 

836.  838 

840  and 

843-869. 

as  a 

group 

31  432.277  square  ya'Cis 
equivalent 

Other  Specific  Limits 

300/301... 

3.989,195  pounds 

331/631,  333/334/335/ 

1 .282.500  dozen  pairs. 

835. 

147.075  dozen  o1 
which  not  more  t^an 
73  538  dozen  shall  t>e 
in  Category  333. 
71.331  dozen  shall  t>e 
in  Category  334. 
73.538  dozen  shaM  t)e 
in  Category  335. 
73.538  dozen  shall  oe 
in  Category  835 

336/636... 

271.952  dozen 

337/637  

247.641  dozen. 

338/339  

642  074  dozen 

340/540    

789  964  dozen 

341/641    

1,068,738  dozen  ot 

which  not  more  than 

381.274  dozen  shall 

be  in  Category  341 

342/642/842.... 

242.149  dozen. 

345 

95.888  dozen. 

347/348       

261.181  dozen 

351/651       

158  841  dozen 

363   

3.338.680  numtiers 

369-S* 

635.271  pounds 

435 

14.640  dozen 

442 

19.577  dozen. 

445/446... 

31.074  dozen 

33838 
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Category 

Adjusted  12-month  limit ' 

604 _ 

634/635 

1,770,672  pounds. 
498.81 1  dozen  of  which 

638/639 

not  more  than  217,671 
dozen  shall  tie  in 
Category  635. 
277.955  dozen. 

645/646 

224,745  dozen. 

647/648 - - 

1,036.457  dozen. 

*  The  limits  have  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31,  1987. 

'In  Category  369-0,  all  TSUSA  numbers  except 
366.2840. 

»ln  Category  438-0,  only  TSUSA  numbers 
384.1309.  3842711.  384.5434,  384,5910,  384.6310. 
384.7724  and  384.9640. 

♦  In  Category  369-S,  only  TSUS  number  366.2840. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  533{aMl). 
James  H.  Babb. 

Chairman,  Committee  for  the  Implemention  of 
Textile  Agreements. 
[FR  Doa  88-19908  Filed  8-31-88:  4:45  am] 

BtUJNO  CODE  3S10-On-M 


DEPARTMENT  OF  DEFENSE 

Offtee  of  the  Secretary 

Base  Realignment  and  Closure 
Commission;  Meetings 

action:  Notice  of  business  meeting  and 
public  hearing. 

summary:  The  Defense  Secretary's 
Commission  on  Base  Realignment  and 
Closure  will  hold  a  business  meeting  at 
9:00  a.m..  September  14, 1988  in  the 
Dirksen  Senate  Office  Building,  Room 
628.  This  will  immediately  be  followed 
by  a  hearing  to  take  testimony  on 
lessons  learned  from  former  Defense 
Department  executives  regarding 
previous  base  realignments  and 
closures. 

For  further  information,  please 
contact:  Russel  Milnes,  (202)  653-0180, 
address:  Defense  Secretary's 
Commission  on  Base  Realignment  and 
aosure,  1825  K  Street  NW..  Suite  310. 
Washington,  DC  20006. 
Linda  M.  Bjmum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
August  26, 1988. 

[FR  Doc.  88-19893  Filed  8-31-88;  8:45  am] 
BUJJMOCOOC  ati»4t-« 


Base  Realignment  and  Closure 
Commission;  Closed  Meeting 

ACTION:  Closed  meeting. 

summary:  The  Defense  Secretary's 
Commission  on  Base  Realignment  and 


Closure  will  hold  a  closed  meeting  at 
2:00  p.m..  September  14, 1988  to  receive 
a  classified  Defense  Department 
briefing.  This  meeting  will  be  closed  to 
the  public  in  accordance  with  section 
552b(c)  of  Title  5.  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5, 
U.S.C,  Appendix  2.  subsection  10(d). 
The  classified  and  unclassified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening 
any  portion  of  the  meeting. 

FOR  FURTHER  INFORMATION,  PLEASE 

CONTACT  Russel  Milnes,  (202)  653-0180, 

address:  Defense  Secretary's 

Commission  on  Base  Realignment  and 

Closure.  1825  K  Street.  NW..  Suite  310, 

Washington.  DC  20006. 

Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

August  29. 196& 

[FR  Doc.  88-19934  Filed  8-31-88;  8:45  am] 

BILUNQ  CODE  U10-01-M 


Department  of  the  Army 

Public  Meeting  and  Extension  of  Pul)lic 
Comment  Period 

AOENCY:  Department  of  the  Army.  DOD. 
action:  Notice  of  public  meeting  and 
extension  of  the  public  comment  period 
on  the  draft  environmental  impact 
statement  for  the  Biological  Defense 
Research  Program. 

SUMMARY:  In  the  April  8, 1987  Notice  of 
Intent,  the  Department  of  the  Army 
stated  that,  as  executive  agent  for  the 
Department  of  Defense,  it  is  responsible 
for  the  ongoing  conduct  of  research  and 
product  development  in  the  biological 
defense  field.  The  Biological  Defense 
Research  Program  involves  research  and 
product  development  in  equipment, 
devices,  drugs,  substances,  and 
biologies  that  are  used  to  detect 
biological  substances,  protect  soldiers 
from  the  adverse  effects  of  biological 
substances,  treat  exposed  individuals, 
and  decontaminate  exposed  individuals, 
areas  and  equipment.  The  work  is  being 
carried  out  at  a  nu— .ber  of  Government 
and  university  laboratories  throughout 
the  country. 

The  proposed  action  for  EIS 
evaluation  purposes  is  the  continuation 
of  the  ongoing  program  in  its  current 
form.  Alternatives  considered  to  the 
proposed  action  for  consideration  in  the 
EIS  are: 

(1)  Modification  in  program  scope  and 

(2)  Modification  in  program 
implementation. 

A  public  meeting  was  held  on  July  25. 


1988  at  the  Rosslyn  West  Park  Hotel, 
1900  North  Fort  Myer  Drive,  Arlington, 
Virginia,  to  elicit  comments  and 
suggestions  on  the  draft  EIS.  The  time 
period  for  the  public  comment  period 
was  originally  scheduled  to  close  on 
August  12. 1988.  Several  individuals  and 
organizations  have  requested  a  public 
meeting  be  held  in  the  State  of  Utah  and 
an  extension  of  the  public  comment 
period. 

To  ensure  full  public  involvement,  a 
public  meeting  has  been  scheduled  on 
September  19, 1988  at  Tooele  Army 
Depot.  Tooele,  Utah  84074,  and  public 
comment  period  has  been  extended  to 
October  4. 1988.  to  elicit  comments  and 
suggestions  on  the  draft  EIS.  The  public 
meeting  will  begin  at  7:00  p.m.  MDT  and 
will  be  held  in  the  Post  Theater  (Bldg 
1005).  Individuals  wishing  to  present 
oral  comments  at  the  meeting  may 
register  in  advance  by  calling  (301)  663- 
2732  up  through  September  16. 1988. 
during  normal  business  hours  of  8:00 
a.m.  EDT  to  4:00  p.m.  EDT.  Collect  calls 
will  be  accepted.  On-site  registration  at 
the  meeting  may  also  be  available 
depending  upon  the  availability  of  time 
and  number  of  individuals  registered  in 
advance.  All  commenters  are  asked  to 
bring  a  written  copy  of  their  remarks  for 
submission  to  the  meeting  record. 
Persons  or  organizations  unable  to 
attend  the  public  meeting  may  submit 
written  comments  for  inclusion  in  the 
public  meeting  record  to  the  following 
address:  Conmiander.  U.S.  Army 
Medical  Research  and  Development 
Command.  Attn:  SGRD-PA  (Mr.  Charles 
Dasey).  Fort  Detrick,  MD  21701-5012. 
The  time  period  for  providing  written 
comments  for  inclusion  in  the  meeting 
record  will  end  October  4, 1988. 

The  draft  EIS  for  the  Biological 
Defense  Research  Program  is  still 
available  for  public  review  and 
comment.  A  copy  of  the  document  may 
be  obtained  by  contacting  Mr.  Charles 
Dasey  at  the  following  address: 
Commander,  U.S.  Army  Medical 
Research  and  Developmen',  Command. 
Attn:  SGRD-PA  (Mr.  Charles  Dasey). 
Fort  Detrick.  MD  21701-5012.  Written 
comments  should  be  submitted  to  the 
same  address.  The  time  period  for 
providing  written  comments  for 
consideration  in  preparing  the  final  EIS 
is  extended  to  October  4. 1988. 
Lewis  D.  Walker. 

Deputy  for  Environment,  Safety,  and 
Occupational  Health,  OASA  (J&LJ. 
[FR  Doc.  88-19907  Filed  8-31-88;  8:45  am] 

BILUNO  CODE  3710-0»-«i 
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DEPARTMENT  OF  EDUCATION 

Fund  for  the  Improvement  of 
Postsecondary  Education,  Department 
of  Education 

ACTION:  Notice  Inviting  Preapplications 
and  Applications  for  New  Awards 
Under  the  Comprehensive  Program  of 
the  Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE)  for 
Fiscal  Year  1989-Correction. 

On  August  12, 1988,  the  Secretary  of 
Education  published  in  the  Federal 
Register  (53  FR  30462-63)  a  notice 
Inviting  preapplications  and 
applications  under  the  Comprehensive 
Program  of  the  Fund  for  the 
Improvement  of  Postescondary 
Education  (FIPSE)  for  Fiscal  Year  1989. 
This  document  corrects  a  typographical 
error  in  the  heading  that  was  made  in 
the  notice.  The  correction  is  as  follows: 

1.  In  the  last  line  of  the  heading 
"Fiscal  Year  1988"  is  corected  to  read 
"Fiscal  Year  1989." 
FOR  FURTHER  INFORMATION  CONTACT: 

Constance  Ewing  Cook,  Program 
Officer,  Fund  for  the  Improvement  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  3100,  ROB-3, 
Washington,  DC  20202.  Telephone:  (202) 
732-5750  or  732-5766. 

Dated.  August  23, 1988. 
Kenneth  D.  Whitehead, 

Acting  Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc.  88-19944  Filed  &-31-«8:  8:45  amj 

WLUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Morgantown  Energy  Technology 
Center;  Cooperative  Agreement; 
Financial  Assistance  Award  to 
Massachusetts  Institute  of  Technology 

AGENCY:  Morgantown  Energy 

Technology  Center,  Department  of 

Energy  (DOE). 

ACTION:  Notice  of  acceptance  of  an 

unsolicited  financial  assistance 

application  for  cooperative  agreement 

award. 

summary:  Based  upon  a  determination 
made  pursuant  to  10  CFR  600.14(e)(1)  the 
DOE,  Morgantown  Energy  Technology 
Center  gives  notice  of  its  plans  to  award 
a  36-month  Cooperative  Agreement  to 
Massachusetts  Institute  of  Technology 
(MIT),  Energy  Laboratory,  77 
Massachusetts  Avenue,  Cambridge.  MA 
02139,  in  the  amount  of  $234,617.  The 
pending  award  is  based  on  an 
unsolicited  application  for  a  cooperative 
research  project  to  develop  practical. 


simplified  scaling  laws  of  bed  dynamics 
and  heat  transfer  for  use  in  the  bubbling 
and  circulating  Fluidized-Bed 
Combustors  (FBCs).  With  the  federal 
financial  assistance  from  DOE,  MIT  will 
determine  experimentally  the  validity 
and  the  limits  of  the  scaling 
simplification.  The  simplified  scaling 
laws  allow  simulation  of  bed  dynamics 
and  heat  transfer  in  FBCs  relatively 
easily  and  without  significant  loss  of 
accuracy.  Results  from  this  cooperative 
research  will  eventually  help  design  and 
operation  of  large  size  FBCs. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  E.  Brandt,  1-07,  U.S.  Department 
of  Energy,  Morgantown  Energy 
Technology  Center,  P.O.  Box  880, 
Morgantown,  West  Viriginia  26507-0880, 
Telephone:  (304)  291-4079,  Procurement 
Request  No.  21-88MC25049.000. 

Louie  L  Calaway, 

Acting  Director.  Acquisition  and  Assistance 
Division,  Morgantown  Energy  Technology 
Center 

Date:  August  22, 1988. 

[FR  Doc.  88-19939  Filed  8-31-88;  8:45  am] 

BILLING  CODE  S450-01-M 


Economic  Regulatory  Adntinistration 
lERA  Doclcet  No.  88-34-NG] 

Encor  Energy  (America)  Inc.;  Order 
Granting  Blanket  Authorization  To 
import  Natural  Gas 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  order  granting  blanket 
authorization  to  import  natural  gas. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Encor  Energy 
(America)  Inc.  (Encor)  blanket 
authorization  to  import  Canadian 
natural  gas  for  sale  in  the  domestic  spot 
market.  The  order  issued  in  ERA  Docket 
No.  88-34-NG  authorizes  Encor  to 
import  up  to  29.2  Bcf  of  gas  over  a  two- 
year  period  beginning  on  the  date  of  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


Issued  in  Washington,  DC.  August  26. 1988. 
Constance  L.  Buckley, 

Acting  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
[PR  Doc.  88-19940  Filed  8-31-88;  8:45  amj 
BILUNG  CODE  64S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER88-S69-O00  et  aL] 

Pacific  Gas  and  Electric  Co.  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

August  26, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PaciHc  Gas  and  Electric  Co., 

[Docket  No.  ER88-569-0001 

Take  notice  that  on  August  19, 1988, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  the  following 
four  documents: 

"Settlement  of  Disputes  Between 
Pacific  Gas  And  Electric  Company  and 
Sacramento  Municipal  Utility  District" 
(Dispute  Settlement) 

"Amendment  to  the  Power  Sale, 
Exchange  and  Integration  Contract 
Between  Pacific  Gas  And  Electric 
Company  and  Sacramento  Municipal 
Utility  District"  (1988  Amendment) 

"Power  Sale  Agreement  Between 
Pacific  Gas  And  Electric  Company  and 
Sacramento  Municipal  Utility  District" 
(Power  Sale  Agreement) 

A  letter  agreement,  dated  August  12, 
1988,  amending  the  above  three 
agreements  (letter  agreement). 

(1)  The  Dispute  Settlement  resolves 
certain  disputes  relating  to  the  June  4, 
1970  Power  Sale,  Exchange  and 
Integration  Contract,  (FERC  Rate 
Schedule  45)  as  amended  from  time  to 
time,  including  the  amendment 
embodied  in  the  August  29, 1985 
Settlement  Agreement  (collectively. 
Integration  Contract).  Specifically,  the 
parties  settle  and  resolve  all  disputes 
and  claims  related  to  outages  or 
curtailment  of  the  Rancho  Seco  Nuclear 
Generating  Station  (Rancho  Seco). 

(2)  The  1988  Amendment  amends  the 
Integration  Contract  as  to  the  treatment 
of  Rancho  Seco  operation,  sales  and 
purchases  of  capacity  and  energy 
between  PG&E  and  Sacramento 
Municipal  Utility  District  (SMUD)  and 
treatment  of  exchange  accounts. 

(3)  The  Power  Sale  Agreement 
provides  for  sale  of  capacity  and  energy 
to  SMUD  from  January  1, 1990  through 
December  31, 1999. 
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(4)  The  letter  agreement  amends  each 
of  the  above  three  agreements  in  order 
to  clarify  and  make  explicit  the  intents 
of  the  parties  with  regard  to  terminating 
Docket  No.  EL88-27-002. 

Copies  of  this  filing  were  served  upon 
SMUD  and  the  California  Public  Utilities 
Commission, 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Public  Service  Company  of  Indiana, 
Inc. 

[Docket  No.  ERS&-573-000] 

Take  notice  that  on  August  22, 1988, 
Public  Service  Company  of  Indiana,  Inc. 
(PSI)  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Tariff, 
Original  Volume  No.  1  {8th  Revision); 
FERC  Electric  Tariff,  Original  Volume 
No.  2  (6th  Revision)  and  Electric  Rate 
Schedules  FERC  Nos.  234  and  238.  Such 
changes  in  rates  are  the  result  of  an 
imcontested  rate  decrease  negotiated 
between  PSI  and  the  following  parties: 

1.  Cities  and  Towns  (meaning  the 
municipal  utilities  who  are  direct 
customers  of  PSI). 

2.  City  of  Logansport,  Indiana. 

3.  Henry  and  Jackson  County  Rural 
Electric  Membership  Corporations. 

4.  Indiana  Municipal  Power  Agency. 
The  proposed  changes  would  provide 

a  two-step  annual  decrease  in  revenues 
of  $5.9  million  based  upon  the  twelve- 
month period  ending  March  1984. 

As  part  of  the  negotiations  between 
the  parties,  PSI  has  requested  the 
following: 

1.  Waiver  of  the  notice  requirements 
under  Section  35.3  of  the  Commission's 
Regulations  under  the  Federal  Power 
Act  and  an  effective  date  of  September 
1, 1988,  without  suspension,  for  the  first 
step  of  the  rate  decrease. 

2.  Waiver  of  the  notice  requirements 
under  Section  35.3  of  the  Commission's 
Regulations  under  the  Federal  Power 
Act  and  an  effective  date  of  September 
1, 1990,  without  suspension,  for  the 
second  step  of  the  rate  decrease. 

3.  Waiver  of  the  requirements  under 
Section  35.13  of  the  Commission's 
Regulations  under  the  Federal  Power 
Act  not  specifically  addressed  or 
complied  with  in  the  filing. 

Copies  of  the  filing  were  served  upon 
the  Indiana  Utility  Regulatory 
Commission,  the  City  of  Logansport, 
Indiana,  Henry  and  Jackson  County 
Rural  Electric  Membership  Corporation, 
the  Indiana  Municipal  Power  Agency, 
and  the  Indiana  municipalities  of 
Advance,  Bainbridge,  Brooklyn, 
Coatesville,  Dublin,  Dunreith,  Edinburg, 
Hagerstown.  Knightstown.  Ladoga, 
Lewisville,  Montezuma,  New  Ross, 
Pittsboro,  Rockville.  South  Whitley. 


Spiceland,  Straughn,  Thomtown, 
Veedersburg,  Waynetown  and 
Williamsport. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northern  States  Power  Company 

[Docket  No.  ER88-^74-000j 

Take  notice  that  on  August  22, 1988, 
Northern  States  Power  Company — 
Minnesota,  on  behalf  of  Northern  States 
Power  Company — Minnesota  and 
Northern  States  Power  Company — 
Wisconsin  and  Northwestern  Wisconsin 
Electric  Company  tendered  for  filing  the 
Power  Sale  Agreement  among  Northern 
States  Power  Company — ^Minnesota  and 
Northern  States  Power  Company — 
Wisconsin  and  Northwestern  Wisconsin 
Electric  Company  (Power  Sale 
Agreement). 

The  Power  Sale  Agreement  is  an 
initial  rate  schedule  filing.  The  power 
Sale  Agreement  provides  for  electric 
power  and  energy  transactions  among 
Northern  States  Power  Company — 
Minnesota  and  Northern  States  power 
Company — Wisconsin  and 
Northwestern  Wisconsin  Electric 
Company.  The  power  Sale  Agreement 
initially  sets  forth  three  energy 
transactions  schedules,  and  the  terms 
and  conditions  under  which  these 
transactions  may  take  place. 

Northern  States  power  Company — 
Minnesota  and  Northern  States  power 
Company — Wisconsin  and 
Northwestern  Wisconsin  Electric 
Company  request  this  power  Sale 
Agreement  become  effective  on  August 
1, 1988,  and  therefore,  requests  waiver 
of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  have  been 
provided  to  the  respective  parties  and  to 
the  State  Commissions  of  Minnesota 
and  Wisconsin. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Louisiana  Power  &  Light  Company 

[Docket  No.  ER88-398-0(n  and  FA86-063-002J 

Take  notice  that  on  August  22, 1988, 
Louisiana  Power  &  Light  Company 
tendered  for  filing,  pursuant  to 
Commission  Order  dated  July  15. 1988,  a 
compliance  report  showing  the 
particulars  of  the  refunds  ordered. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Arkansas  Power  and  Light  Company 

[Docket  No.  ER88-546-O00J 

Take  notice  that  on  August  23. 1988, 
Arkansas  Power  &  Light  Company 
(Company)  tendered  for  filing  a  notice  of 
withdrawal  of  its  filing  made  August  1, 
1988  in  Docket  No.  ER88-546-000. 

The  Company  requests  that  Rate  Schedule 
M33A  filed  August  1. 1987  in  Docket  No. 
ER87-568-000  remain  in  effect  until  a  Grand 
Gulf  Settlement  Agreement  (Settlement) 
incorporating  revisionB  to  the  recovery 
provisions  of  the  Settlement  and  the  directi\  e 
set  out  by  the  FinAncial  Accounting 
Standards  Board  in  its  Statement  of 
Accounting  Standards  No.  92  has  been 
approved  by  the  Arkansas  Public  Service 
Commission,  at  which  time  the  Company  will 
file  a  revised  Rate  Schedule  M33A  for  North 
Arkansas  Electric  Cooperative  reflecting  tne 
revisions  to  that  Settlement  Agreement. 

Copies  of  this  filing  have  been  sent  to 
the  wholesale  customer  affected  by  the 
filing  and  the  Arkansas  Public  Service 
Commission. 

Comment  date:  September  12. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Iowa  PubUc  Ser\'ice  Company 

[Docket  No.  ER8&-552-O00) 

Take  notice  that  on  August  8, 1988. 
Iowa  Public  Service  Company  IPS) 
tendered  for  filing  an  executed  Firm 
Capacity  Sales  Agreement  dated  July  7, 
1988,  whereby  IPS  will  supply  Interstate 
Power  Company  (IPW)  with  firm  electric 
capacity  and  associated  energy, 
commencing  May  1, 1988  and  ending  on 
October  31, 1988.  IPS  requests  that  the 
negotiated  Agreement  be  made  effective 
as  of  May  1, 1988. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Arkansas  Power  &  Light  Company 

(Docket  No.  ERB8-313-000J 

Take  notice  that  on  August  22, 1988, 
Arkansas  Power  &  Light  Company 
(AP&L)  tendered  for  filing  an 
amendment  to  its  March  31, 1988  filing, 
as  amended  June  15, 1988,  in  response  to 
a  deficiency  letter  from  the  Director  of 
the  Division  of  Electric  Power 
Application  Review,  The  filing  concerns 
the  allocation  of  refunds  to  AP&L's 
wholesale  customers  and  co-owners  of 
the  White  Bluff  and  Independence  Coal 
Plants  of  amounts  received  by  AP&L 
from  Burlington  Northern  Railroad 
Company.  AP&L  proposes  to  make 
refunds,  with  interest,  in  accordance 
with  the  Refund  Payment  Schedule  (as 
amended)  30  days  after  Commission 
authorization. 
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Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Kansas  City  Power  &  Light  Company 

(Docket  No.  ER88-575-000] 

Take  notice  that  on  August  22, 1988, 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  for  filing  an 
Amendatory  Agreement  No,  1  to 
Municipal  Participation  Agreement, 
between  KCPL  and  the  City  of  Marshall, 
Missouri  dated  August  1. 1988.  KCPL 
states  that  the  Amendatory  Agreement 
provides  for  an  extension  of  the  contract 
term  and  a  modified  rate  design  for  firm 
power  service. 

KCPL  requests  an  effective  date  of  the 
date  of  filing,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  September  12, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Ohio  Power  Company 

[Docket  No.  ER88-576-000| 

Take  notice  that  on  August  23, 1988. 
American  Electric  Power  Service 
Corporation  (AEP)  tendered  for  filing  on 
behalf  of  its  affiliate  Ohio  Power 
Com.pany  (OPCO)  a  Transmission 
Agreement,  dated  as  of  July  1, 1988, 
between  American  Municipal  Power- 
Ohio,  Inc.  (AMPC)  and  OPCO. 

The  Transmission  Agreement 
provides  a  service  whereby  AMPO  may 
transmit  power  and  energy  from  its 
Richard  H.  Gorsuch  Station  to  Patrons 
of  its  via  OPCO's  transmission  facilities. 
This  Service  affords  AMPO  Patrons  an 
alternate  source  of  power  for  the  next 
twenty  years.  Copies  of  this  filing  have 
been  sent  to  the  Pubuc  Utility 
Commission  of  Ohio. 

AEP  requests  an  effective  date  of 
September  1. 1988. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fding  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accor  dance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  {18  CFR  385.211 
and  385.214).  All  snch  motions  or 
protests  should  be  fded  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  aiq)ropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell. 

Acting  Secretary. 

[FR  Doc.  88-19930  Filed  ft-31-88.  8:45ain] 

BILLING  CODE  6717-01-M 

[Docket  NOK.  CP88-«S»-000  et  al.] 

Southern  Natural  Gas  Ca  et  al., 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  vdth  the  Commission: 

1.  Southern  Natural  Gas  Company 

Docket  No.  CP88-689-000) 
August  25, 1988. 

Take  notice  that  on  August  17, 1988. 
Southern  Natural  Gas  Company 
Southern],  Post  Office  Box  2563. 
Birmingham.  Alabama  35202-2563, 
pursuant  to  its  blanket  certificate  of 
public  convenience  and  necessity  issued 
in  Docket  No.  CP82--106-000,  filed  in 
Docket  No.  CP88-689-000  a  request 
pursuant  to  section  157.205  of  the 
Relgulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
install  and  operate  an  additional  point 
of  delivery  for  an  existing  customer,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Southern  states  that  it  provides 
natural  gas  service  to  the  Alabaster 
Water  and  Gas  Board  (Alabaster),  at 
points  of  delivery  (Alabaster  Nos.  1  and 
2)  in  Shelby  County,  Alabama,  as 
specified  in  the  Service  Agreement 
between  Southern  and  Alabaster  dated 
September  16. 1969.  Southern  proposes 
to  install  and  operate  an  additional 
point  of  delivery  (Alabaster  No.  3)  in 
Shelby  County.  AJabama.  Southern 
states  that  Alabaster  has  informed 
Southern  that  the  additional  point  of 
delivery  will  be  used  to  provide  natural 
gas  service  to  an  industrial  customer  of 
Alabaster  at  its  plant  in  Shelby  County. 
Alabama. 

In  order  to  implement  the  new  point  of 
delivery.  Southern  states  that  it  plans  to 
construct,  install,  and  operate  a  new 
meter  station  and  appurtenant  facilities. 
The  total  estimated  cost  of  the  proposed 
construction  and  installation  of  these 
facilities  is  $80,000.  Alabaster  has 
agreed  to  reimburse  Southern  for  the 
total  actual  cost  of  the  proposed 
construction  and  installation. 

Southern  states  that  the  total  volumes 
to  be  delviered  to  Alabaster  after  the 
proposed  installation  will  not  exceed  the 
total  volumes  authroized  prior  to  the 
implementation  of  the  point  of  delivery 
so  that  the  activities  are  not  prohibited 


by  any  existing  tariff  of  Southern. 
Southern  proposes  to  provide  Alabaster 
No.  3  with  a  contract  delivery  pressure 
of  60  psig. 

Southern  also  states  that  it  has 
sufficient  capacity  to  accomplish  the 
deliveries  proposed  by  the  iristallation 
and  operation  of  the  new  point  of 
delivery  without  detriment  to  Southern's 
other  customers,  and  that  the 
construction  and  operation  of  the 
facilities  will  not  result  in  any 
termination  of  service  and  will  have  a 
de  minimis  impact  on  Southern's  peak 
day  and  annual  deliveries. 

Comment  date:  October  11. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Northern  Natural  Gas  Company 
Division  of  Enron  Corp. 

[Docket  No.  CP88-680-0001 
August  25.  1988. 

Take  notice  that  on  August  15, 1988, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street,  P.O.  Box  1188,  Houston. 
Texas  77251-1188,  filed  in  Docket  No. 
CP88-680-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
and  remove  wellhead  measurement 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  the  facilities 
proposed  to  be  abandoned  were 
originally  required  and  installed  for  the 
measurement  and  connection  of  natural 
gas  purchased  by  Northern  from 
producers  at  the  wellhead  at  locations 
in  the  States  of  Kansas,  Oklahoma  and 
Montana.  Northern  further  states  that 
such  wells  have  been  plugged  and 
abandoned,  as  documented  by  reports 
filed  with  the  respective  State  Public 
Utilities  Commission.  NorthcTi  sisserts 
that  the  facilities  proposed  to  be 
abandoned  are  no  longer  required  and 
their  abandonment  would  not  result  in 
the  termination  of  service  or  detriment 
to  any  of  Northern's  customers. 
Northern  further  asserts  that  it  has 
operational  requirements  to  use  these 
proposed  abandoned  facilities 
elsewhere  on  its  system  to  avoid  the 
purchase  of  new  facilities  to  perform  the 
required  function.  Northern  indicates 
that  the  removal  cost  of  wellhead 
metering  facilities  would  average 
approximately  $100.00  each. 

Northern  states  that  although  the 
producer  has  ceased  the  production  and 
sale  of  gas  to  Northern  at  each  of  the 
various  wells,  the  producer  has  not 
received,  or  in  most  cases  even 
requested.  Commission  authorization 
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permitting  the  abandonment  of  its  sale 
to  Northern.  Without  evidence  of 
Commission  approved  abandonment,  on 
behalf  of  the  producer.  Northern  claims 
it  is  unable  to  utilize  its  blanket 
certificate  (Docket  No.  CP82-401-000) 
and  §  157.216  of  the  Commission's 
Regulations  to  abandon  and  remove  the 
facilities.  Northern  states  it  has 
attempted,  without  success,  to  persuade 
the  producers  to  secure  the  necessary 
abandonment  authority.  However. 
Northern  indicates  it  is  aware  of  a 
report  required  to  be  filed  by  a  producer 
with  a  state  utility  commission  before  a 
well  can  be  plugged  and  abandoned  by 
the  producer.  This  report  provides 
documented  proof  that  such  wells  have 
been  plugged  and  abandoned  and  are 
physically  incapable  of  any  future  gas 
production.  It  is  further  indicated  that 
these  reports  describe  the  procedure 
used  in  plugging  the  wells,  along  with 
pertinent  information  concerning  the 
owner/operator,  their  addresses  and 
location  of  the  wells.  Northern  submits 
that  the  Commission  can  accept  the 
respective  States'  plugging  and 
abandoning  reports  as  an  appropriate 
basis  for  Northern  to  abandon  the  idled 
wellhead  facilities  serving  the  wells. 

Comment  date:  September  15, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP88-708-0001 
August  25, 1988. 

Take  notice  that  on  August  22, 1988, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
P.O.  Box  1208,  Lombard,  Illinois  60148, 
filed  in  Docket  No.  CP88-708-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  major  new  pipeline  and 
compression  facilities  which,  in 
conjunction  with  certain  existing 
facilities,  would  permit  Natural  to 
establish  an  interconnect  between  its 
Amarillo  and  Gulf  Coast  mainlines,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Natural  proposes  to  construct  and 
operate: 

•  97  miles  of  30-inch  pipeline  to  be 
located  in  Carter,  Murray,  Johnston  and 
Bryan  Counties,  Oklahoma. 

•  94  miles  of  30-inch  pipeline  to  be 
located  in  Lamar,  Red  River,  Franklin, 
Titus,  Morris  and  Cass  Counties,  Texas. 

•  8700  horsepower  of  compression  at 
a  new  compressor  station  to  be  located 
in  Carter  County,  Oklahoma  at  the 


interconnection  of  the  western  end  of 
the  proposed  97-mile  segment  and 
Natural's  e.xisting  Oklahoma  Extension. 

It  is  indicated  that  the  proposed 
facilities,  together  with  39  miles  of 
existing  30-inch  pipeline  already  owned 
and  operated  by  NaUiral  pursuant  to 
general  section  7(c)  certification  in 
Bryan  County  Oklahoma  and  Fannin 
and  Lamr  Counties,  Texas  with  which 
they  would  be  connected,  would  be 
known  as  the  "NGPL  Interconnect". 
Natural  states  that  the  project  would 
result  in  the  interconnection  for  the  first 
time  of  Natural's  two  main  transmission 
systems,  the  Amarillo  Line  and  the  Gulf 
Coast  Line. 

Natural  states  that  its  Amarillo  and 
Gulf  Coast  mainlines  do  not 
interconnect  in  the  producing  regions  of 
Texas  and  Oklahoma,  and  that  over  the 
years  it  has  experienced  periods  of  gas 
supply  imbalance  between  the  two  lines 
which  have  restricted  the  supply 
available  to  meet  market  requirements. 
Natural  notes  that  while  past  efforts  to 
connect  the  mainlines  have  never 
materialized,  there  is  now  a  greater 
need  for  the  systems  to  be  connected 
than  at  any  time  in  the  past. 

Natural  states  that  the  proposed 
NGPL  Interconnect  is  needed  primarily 
to  alleviate  the  substantial  unmet 
demand  for  transportation  service  out  of 
the  Oklahoma  Triangle  area  of  Natiu'el's 
Amarillo  system  and  also  to  provide 
needed  system-wide  operational 
flexibihty.  Natural  asserts  that  its 
experience  as  an  open  access 
transporter  under  the  Order  436/500 
program  has  demonstrated  that  there  is 
substantial  unsatisfied  demand  for 
transportation  out  of  the  Oklahoma 
Triange  area  and  that  the  proposed 
NGPL  Interconnect  would  provide  the 
necessary  additional  pipeline  capacity 
in  an  efficient  manner.  Natural  states 
that  the  proposed  project  would  also  be 
important  to  the  management  of  its 
system  supply  as  well  as  the  general 
operation  of  its  two  large  field  storage 
facilities,  the  Sayre  Field  in  Oklahoma 
and  the  North  Lansing  Field  in  Texas. 

Natural  states  that  while  it  requires 
the  proposed  facilities  primarily  for 
movement  of  gas  to  the  Gulf  Coast  Line, 
it  has  designed  the  project  to  allow  for 
reverse  flow  in  certain  circumstances. 

Natural  states  that  the  capacity  of  the 
proposed  pipeline  facilities,  including 
compression,  would  be  approximately 
350.000  Mcf  per  day.  It  is  estimated  that 
the  cost  of  the  project  would  be 
$107,713,000,  which  would  be  financed 
from  corporate  funds  on  hand.  Natural 
proposes  to  charge  incremental  rates  for 
transportation  service  across  the 
segments  of  the  NGPL  Interconnect 
based  on  a  cost  of  service  using  a 


Modified  Fixed  Variable  cost  allocation, 
designed  on  a  90  percent  load  factor 
basis  and  using  a  three-year  average 
rate  base.  Natural  further  proposes  to 
establish  maximum  and  minimum  rates 
for  each  of  the  two  new  pipeline 
segments.  Natural  notes  that  it  does  not 
seek  a  determination  in  this  proceeding 
as  to  whether  the  cost  of  the  proposed 
facilities  (and  the  existing  39-mile 
segment)  should  be  included  in  its  rate 
base.  Natural  asserts  that  while  it  would 
be  inclined  to  eventually  seek  rate  base 
treatment,  this  issue  can  be  resolved  at 
a  later  time. 

Comment  date:  September  15, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Southern  Natural  Gas  Company 
[Docket  No.  CP88-695-O00] 
August  26. 1988. 

Take  notice  that  on  August  18, 1988, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham. 
Alabama  35202-2563.  filed  in  Docket  No. 
CP88-^95-000,  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct,  install,  and  operate  certain 
pipeline  facilities  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
406-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  states  that  it  has  the  right  to 
purchase  natural  gas  reserves  produced 
in  the  Carthage,  Joaquin.  Logansport, 
and  Spider  Fields  in  De  Soto  Parish, 
Louisiana  and  Panola  and  Shelby 
Counties,  Texas.  Southern  further  states 
that  based  on  the  daily  deliverability 
dedicated  to  Southern  in  these  fields. 
Southern  needs  additional  pipeline 
capacity  to  dehver  supplies  to  points 
downstream  of  the  fields  on  its  pipeline 
system.  Accordingly,  Southern  proposes 
to  construct,  install,  and  operate 
approximately  45  miles  of  16-inch  loop 
pipeline  to  extend  from  its  Logansport 
Compressor  Station  in  De  Soto  Parish. 
Louisiana,  to  a  point  of  interconnection 
near  Mile  Post  80  on  Southern's  14-inch 
Logansport  Line  in  Bienville  Parish, 
Louisiana.  Southern  states  that  the 
estimated  cost  of  the  proposed  facilities 
would  be  $10,664,700;  which  Southern 
expects  to  finance  initially  from  short- 
term  loans  and/or  cash  on  hand,  and 
ultimately  from  permanent  financing. 

Comment  date:  October  11, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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5.  Williams  Natural  Gas  Company 

(Docket  No.  CP88-691-000I 
August  26, 1988. 

Take  notice  that  on  August  17, 1988, 
WilUams  Natural  Gas  Coinpany  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP88-691-000  a 
request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
abandon  in  place  and  by  sale 
approximately  0.8  miles  of  2-inch  lateral 
pipeline  in  Anderson  County,  Kansas, 
and  the  transportation  of  gas  through 
said  facilities  under  the  authorization 
issued  in  Docket  No.  CP82-479-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

WNG  states  that  the  pipeline  is  no 
longer  in  use  and  proposes  to  abandon 
in  place  0.5  miles  and  to  abandon  by 
sale  0.3  miles  of  2-inch  lateral  pipeline. 
WNG  further  states  that  the  reclaim  cost 
is  estimated  to  be  $270,  the  salvage 
value  $0  and  the  sales  price  $1. 

Comment  date:  October  11, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP88-694-000| 
August  26, 1988. 

Take  notice  that  on  August  18, 1988, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP88-694-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  for  authorization  to 
transport  natural  gas  on  behalf  of 
Hadson  Gas  Systems,  Inc.  (Hadson),  a 
marketer  of  natural  gas,  under  Natural's 
blanket  certificate  issued  in  Docket  No. 
CP86-582-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Natural  proposes  to  transport,  on  an 
interraptible  basis,  up  to  75,000  MMBtu 
of  natural  gas  on  a  peak  day,  plus 
excess  volumes  pursuant  to  the  overrun 
provisions  of  its  Rate  Schedule  ITS,  and 
18,250,000  MMBtu  on  an  annua!  basis  for 
Hadson.  It  is  stated  that  Natural  would 
receive  the  gas  for  Hadson's  account  at 
various  existing  receipt  points  in 
Oklahoma,  Texas,  Illinois,  Louisiana, 
offshore  Louisiana,  New  Mexico  and 
Wyoming.  Natural  then  proposes  to 
deliver  equivalent  volumes  of  gas  in 
Louisiana,  New  Mexico,  Illinois  and 
Iowa.  It  is  asserted  that  the 
transportation  service  would  be  effected 


using  existing  facilities  and  would  not 
require  the  construction  of  additional 
facilities.  It  is  explained  that  the  service 
commenced  June  16, 1988.  under  the 
automatic  authorization  provisions  of 
§  284.223  of  the  Commission's 
Regulations. 

Comment  date:  October  11, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Jubilee  Pipeline  Company 
[Docket  No.  CP88-646-0001 
August  26. 1988. 

Take  notice  that  on  August  12, 1988,' 
Jubilee  Pipehne  Company  (Jubilee)  filed 
in  Docket  No.  CP88-646-000,  pursuant  to 
§  157.14, 157.201,  and  284.221  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  and  the  Natural  Gas 
Policy  Act,  its  application  requesting  (1) 
authorization  to  construct  and  operate  a 
total  of  approximately  81.6  miles  of 
various  diameter  pipeline,  ranging  in 
size  from  8  inches  to  24  inches  in 
diameter,  together  with  metering  and 
appurtenant  facilities  and  6,000 
horsepower  (HP)  of  compression, 
extending  from  a  point  onshore  in 
Mobile  County,  Alabama  to  offshore 
federal  waters,  in  order  to  connect 
reserves  to  be  produced  in  the  vicinity 
of  Mobile  Bay;  (2)  approval  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1, 
including  its  proposed  transportation 
Rate  Schedules,  FT  and  IT,  and  initial 
rates,  all  as  more  fully  described 
therein;  (3)  a  blanket  certificate 
authorizing  Jubilee  to  render  self- 
implementing,  open  access 
transportation  services;  and  (4)  a 
blanket  facilities  certificate  authorizing 
minor  additions  and  other  transactions, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Jubilee  proposes  to  construct  and 
operate  approximately  81.6  miles  of 
pipeline  extending  from  a  point  near 
Bayou  La  Batre,  Alabama  on  the  west 
bank  of  Mobile  Bay.  where  Jubilee 
proposes  to  .'connect  with  the  pipline 
systems  of  Citrus  Interstate  Pipeline 
Company  (CIPCO)  and  Transcontinental 
Gas  Pipe  Line  Corporation  (Transco)  to 
points  on  production  platforms  in  the 
federal  offshore  area,  in  Mobile  Blocks 
870,  908,  914.  and  960  and  Viosca  Knoll 
Blocks  31  and  203.  Jubilee  also  proposes 
to  construct  and  operate  metering 
facilities  on  such  platforms  and  6.000  HP 


'  The  application  was  tendered  for  filing  on  {uly 
29. 1988,  however,  the  fees  required  by  §  381.207  of 
the  Commissions  Rules  [18  CFR  381.207)  were  not 
paid  until  August  12. 1988.  Section  381.103  of  the 
Commission's  Rules  provides  that  the  filing  date  is 
the  date  on  which  fees  are  paid 


of  compression  at  an  onshore  facility  in 
Mobile  County. 

Jubilee's  proposed  pipeline  would 
connect  gas  reserves  to  be  produced 
generally  from  the  Mobile  Bay  and 
Viosca  Knoll  Areas.  Jubilee  states  that 
estimates  of  proven  and  probable 
reserves  in  the  Mobile  Bay  Area  range 
from  3.5  Tcf  to  10  Tcf.  Estimates  of  the 
shallow  Miocene  production,  which 
Jubilee's  proposed  pipeline  would 
attach,  currently  indicate  a  maximum 
levelized  production  of  315  MMcf  per 
day.  Jubilee  states.  Jubilee  asserts  that 
proven  and  probable  reserves  from 
these  blocks  are  now  estimated  at  366 
Bcf,  of  which  146  Bcf  is  committed  to 
Jubilee's  system. 

Jubilee  states  that  the  proposed 
pipeline  is  designed  to  transport  315 
MMcf  of  natural  gas  per  day  with  the 
proposed  compression. 

The  total  estimated  cost  of  the 
proposed  facilities  is  $66.91  million. 
Jubilee  states  that  the  facilities  are 
scheduled  to  be  constructed  and  in 
service  by  January  1, 1990  assum.ing  all 
regulatory  approvals  are  received  before 
March  1, 1989. 

Jubilee  states  that  the  proposed 
offshore  pipeline  route  would  parallel,  in 
part,  an  existing  pipeline  right-of-way. 
The  pipeline  has  been  designed  to 
minimize  the  crossing  of  offshore 
shipping  lanes  to  the  extent  possible, 
and  avoids  wetland  areas,  oyster  reefs, 
shell  beds,  and  artificial  reefs.  The 
onshore  segment,  for  most  of  its  length, 
would  also  be  adjacent  to  an  existing 
pipeline  right-of-way.  Land  use  would 
not  be  significantly  affected,  and  no 
heavily  populated  areas  would  be 
disturbed  by  the  proposed  pipeline  or 
related  facilities.  The  only  adverse 
effects  of  the  project.  Jubilee  asserts, 
would  be  insignificant  and  of  limited 
duration,  occurring  during  the 
construction  of  the  proposed  facilities. 

Jubilee  proposes  to  finance  the 
proposed  facilities  with  one  hundred 
percent  of  equity  contributions  from  its 
owners.  Although  Jubilee  proposes  to 
finance  the  project  totally  with  equity 
contributions,  its  proposed  rates  assume 
a  capitalization  ratio  of  40%  debt  and 
60%  equity  for  the  initial  three  years  of 
operation  of  the  facilities. 

Jubilee  also  requests  a  blanket 
certificate,  under  §  284.221,  of  the 
Commission's  Regulations,  authorizing 
it,  on  a  self-implementing  basis,  to 
transport  gas  from  one  or  more  receipt 
points  offshore  to  the  proposed 
interconnections  with  the  facilities  of 
CIPCO  and  Transco  in  Mobile  County, 
for  possible  further  transportation. 

Jubilee  states  it  received  a  number  of 
requests  for  information  concerning 
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transportation  services.  Jubilee  states  it 
has  provided  and  is  in  the  process  of 
providing  such  information  as  well  as 
furnishing  precedent  agreements  to 
those  potential  shippers  indicating  a 
desire  for  such.  Jubilee  advises  that  it 
has  received  several  executed 
agreements  and  that  it  is  maintaining  a 
log  of  all  requests  received. 

In  order  to  provide  all  potential 
shippers  an  opportunity  to  obtain  initial 
transportation  services,  Jubilee  is 
proposing,  for  a  period  of  30  days 
following  publication  of  this  notice  in 
the  Federal  Register  (Request  Period),  to 
accept  requests  for  both  firm  and 
intemiptible  transportation  services. 
Jubilee  states  that  it  will  file  all 
executed  precedent  agreements  as  a 
supplement  to  Exhibit  I  to  this 
application,  shortly  after  the  end  of  the 
Request  Period. 

For  shippers  requiring  downstream 
transportation  services.  Jubilee 
anticipates  that  any  applications 
required  for  authorization  to  render  such 
services  for  these  shippers  would  be 
filed  with  the  Commision.  At  Docket  No. 
CP87-415-001,  CIPCO  has  filed  for 
downstream  transportation 
authorization  for  a  number  of  shippers. 

In  an  attempt  to  accommodate  both 
the  Commission's  existing  (18  CFR 
284.221,  etseq.]  as  well  as  its  proposed 
policies  (see  Notice  of  Proposed 
Rulemaking  issued  on  April  1, 1988  in 
Docket  No.  RM88-15-000)  for  offshore 
transportation  services  and  to 
incorporate  a  pro  rata  allocation  of 
capacity  to  the  extent  equitable  and 
administratively  feasible,  Jubilee  is 
proposing  a  modified  pro  rata  allocation 
program.  As  to  firm  service,  Jubilee 
proposes  to  allocate  capacity  on  a  pro 
rata  basis  if  the  total  of  firm  requests 
received  during  a  thirty-day  open 
season  period  exceeds  Jubilee's 
capacity.  Shippers  requesting  firm 
transportation  services  subsequent  to 
the  open  season  period  would,  however, 
be  allocated  on  a  pro  rata  basis  among 
all  shippers  with  unsatisfied  requests  on 
Jubilee's  log  at  the  time  any  such 
capacity  is  released.  As  to  intemiptible 
transportation  services.  Jubilee  is 
proposing  to  allocate  capacity  on  a  pro 
rata  basis,  based  on  daily  volumes 
scheduled  by  Jubilee  at  the  request  of 
shippers. 

Jubilee  states  that  its  proposed  tariff 
is  designed  to  generally  reflect  the 
Commission's  current  policies  regarding 
the  rendering  of  transportation  services 
on  a  nondiscriminatory  basis. 

The  maximum  rates  being  proposed 
for  firm  transportation  service  under 
Rate  Schedule  FT  consist  of  three 
charges:  (1)  A  Reservation  Charge.  (2)  a 
Commodity  Charge,  and  (3)  an  Overrun 


Charge.  The  Reservation  Charge,  Jubilee 
states,  is  designed  to  recover  all  fixed 
costs  associated  with  providing  the  firm 
transportation  service  including  fixed 
operation  and  maintenance  expense, 
return,  income  taxes,  and  taxes  other 
than  income.  Jubilee  is  proposing  a 
Commodity  Charge  designed  to  recover 
all  variable  costs,  including  the  cost  of 
compression  facilities  and  depreciation 
expense  which  are  proposed  to  be 
computed  and  recognized  on  a  unit  of 
throughput  basis.  In  addition.  Jubilee  is 
proposing  an  Overrun  Charge  designed 
to  be  equal  to  the  IT  Commodity  Charge 
for  quantities  received  from  a  shipper  in 
excess  of  its  maximum  contract  quantity 
for  any  receipt  point. 

The  maximum  rate  being  proposed  for 
intemiptible  transportation  service 
under  Rate  Schedule  IT  consists  of  a 
Commodity  Charge  designed  to  recover 
all  fixed  and  variable  costs  associated 
with  providing  the  intemiptible 
transportation  service. 

Under  both  the  FT  and  IT  Rate 
Schedules,  a  shipper  is  also  required  to 
reimburse  Jubilee  for  any  incidental 
charges  incurred  by  Jubilee  in 
connection  with  providing  the 
transportation  service.  The  proposed 
initial  rates  are  based  on  the  average 
costs  of  service  and  throughput  for  the 
first  three  years  of  operation  following 
construction. 

Jubilee  is  proposing,  at  its  sole 
discretion,  to  charge  any  Shipper  for 
transportation  service,  under  either  Rate 
Schedule  FT  or  IT,  a  rate  which  is  lower 
than  the  applicable  maximum  rates 
described  above,  provided  that  the  total 
rate  charged  will  not  be  less  than  the 
minimum  rate  which  is  designed  to 
recover  the  variable  cost  associated 
with  such  service.  Jubilee  requests 
approval  of  its  proposed  minimum  rates. 
Jubilee  states  this  rate  flexibility  would 
allow  Jubilee  to  respond  to  changing 
economic  conditions  that  may  exist  from 
time  to  time. 

Jubilee  also  requests  a  blanket 
certificate  pursuant  to  Section  157.204  of 
the  Commission's  Regulations, 
authorizing  the  construction,  operation, 
and  abandonment  of  facilities,  as  well 
as  other  minor  transactions  eligible 
thereunder.  Jubilee  states  that  such  a 
certificate  would  allow  it,  among  other 
things,  to  make  minor  alterations  and 
additions  to  its  facilities  with  a 
minimum  of  delay,  in  order  to  connect 
its  system  to  additional  suppliers  or  to 
interconnect  with  the  systems  of  other 
pipeline  companies  holding  blanket 
transportation  certificates  under 
§  284.221. 

Jubilee  states  that  the  Mobile  Bay 
Area  is  expected  to  prove  a  significant 
source  of  long-term  domestic  gas 


supplies  in  the  near  future.  Jubilee's 
proposed  pipeline  would  provide 
facilities  to  move  a  portion  of  this  gas 
onshore,  thus  allowing  the  country's 
major  interstate  pipeline  systems  access 
to  such  supplies.  Jubilee  asserts  that  the 
pipeline  represents  a  crucial  segment  of 
the  transportation  network  necessary 
for  the  ultimate  distribution  of  this  gas 
to  markets  throughout  the  country. 

Comment  date:  September  16, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commisson's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
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§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casheli, 
Acting  Secretary. 
[FR  Doc.  88-19931  Filed  8-31-88:  8:45  am] 

BILLING  6717-01-M 


(Docket  Nos.  RP86-«3-011  and  RP86-114- 
006) 

Southern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

AugLSt  29,  1988. 

Take  notice  that  on  August  22. 1988. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  tiling  certain 
tariff  sheets  to  be  effective  September  1, 
1988. 

Southern  states  that  the  purpose  of 
the  tariff  filing  is  to  revise  Southern's 
currently  effective  rates  in  Docket  Nos. 
RP86-63-000  and  RP86-11 4-000  to 
comport  with  the  Commission's  decision 
in  Docket  No.  RP83-58.  As  required  by 
the  Commission's  decision  in  that  case, 
Southern  has  revised  its  rates  to  reflect, 
among  other  things,  use  of  the  Modified 
Fixed  Variable  methodology  for  cost 
classification,  allocation  and  rate 
design,  a  two-part  demand  rate  with  the 
D-2  rate  calculated  on  the  basis  of 
customer  D-2  nominations,  use  of  a 
37.5%  imputed  load  factor  in  the  design 
of  the  G  rates  and  volumetric  allocation 
of  costs  associated  with  Southern's 
Savannah-Wrens  Line  and  unconnected 
production  area  segments. 

Any  person  desiring  to  protest  this 
filing  should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  the 
t^ornmission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  6, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Lois  O.  Casheli, 

Acting  Secretary. 

[FR  Doc.  88-19919  Filed  8-31-88;  8:45  amj 

BILLING  CODE  <717-01-M 

[Docket  No.  RP88-17-014] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

August  29, 1988. 

Take  notice  that  on  August  22, 1988, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1,  to  be 
effective  September  1, 1988: 
Third  Revised  Sheet  No.  4C 
Third  Revised  Sheet  No.  4D 
Third  Revised  Sheet  No.  4E 
Third  Revised  Sheet  No,  4F 
Third  Revised  Sheei  No.  4G 
Third  Revised  Sheet  No.  4H 

Southern  states  that  the  purpose  of 
the  filing  is  to  revise  Southern  s 
currently  effective  transportation  rates 
as  established  in  Docket  No.  RPS8-17- 
000  in  compliance  with  the 
Commission's  decision  in  Docket  No. 
BP83-58.  Consistent  with  that  decision, 
Southern  states  that  its  rates  have  been 
designed  on  the  basis  of  the  Modified 
Fixed  Variable  methology  with  a  two- 
part  demand  rate  for  its  FT  Rate 
Schedules  including  a  D-2  component 
based  on  customer  D-2  nominations. 
Southern  further  states  that  D-2  costs 
have  been  reallocated  among  and  rates 
designed  for  its  sales  and  transportation 
customers  based  on  D-2  nominations 
received  by  Southern  from  its 
customers. 

Southern  states  that  copies  of  the 
filing  were  mailed  to  all  of  Southern's 
jurisdictional  purchasers,  shippers,  and 
interested  state  commissions,  as  well  as 
the  parties  listed  on  the  Commission's 
official  service  list  compiled  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Comm.ission,  825 
North  Capitol  Street  NE„  Washington, 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385,214). 
.All  such  motions  or  protests  should  be 
filed  on  or  before  September  6. 1988, 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  mo'ion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casheli, 

Acting  Secretary. 

[FR  Doc.  88-19920  Filed  8-31-88:  8.45  amJ 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP  88-135-001  j 

Valley  Gas  Transmission,  Inc., 
Compliance  Filing 

August  29, 1988. 

Take  notice  that  on  August  22, 1988, 
Valley  Gas  Transmission.  Inc.  (Valley). 
9311  San  Pedro  Avenue,  Suite  1200.  P.O. 
Box  795099,  San  Antonio,  TX  78279- 
5099,  tendering  for  filing  and  acceptance 
the  following  tariff  sheets  as  part  of 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff: 

Substitute  Second  Revised  Sheet  Nos. 

177-180 
Substitute  First  Revised  Sheet  Nos,  180A 

and  180B, 
Original  Sheet  No  180C. 

Valley  states  that  these  tariff  sheets, 
which  reflect  a  proposed  effective  date 
of  June  1, 1988,  are  being  filed  in 
compliance  with  the  Commission's  letter 
order  of  July  21, 1988  in  the  above- 
captioned  docket,  which  directed  Valley 
to  make  certain  corrections  to  its 
Revised  PGA  Clause  to  bring  that 
Clnuse  into  compliance  with  Order  Nos. 
483  and  483-A.  Valley  states  that  these 
sheets  comply  with  that  directive. 
Valley  further  states  that  this  filing  has 
been  served  on  its  two  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
Northwest  Capitol  Street  NE,. 
Washignton,  DC  20426,  in  accordance 
with  §§  385,214  and  385211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  at;d 
385,211).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
6, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casheli, 
.4  rl  ing  Secretary. 
(FR  Hoc  88-19921  Filed  8-31-88:  8:45  am] 

BILLING  CODE  6717-01-M 


33846  Federal  Register  /  Vol.  53,  No.  170  /  Thursday.  September  1.  1988  /  Notices 


[Docket  No.  RP88-236-000] 

Williston  Basin  Interstate  Pipeline  Co.; 
Change  in  Rates 

August  29, 1988. 

Take  notice  that  on  August  24, 1988. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin)  tendered  for 
filing  the  following  tariff  sheets, 
proposed  to  be  effective  September  24, 
1988: 

First  Revised  Volume  No.  1 
Thirteenth  Revised  Sheet  No.  10 

Original  Volume  No.  1-A 

Ninth  Revised  Sheet  No.  11 
Twelfth  Revised  Sheet  No.  12 
Fourth  Revised  Sheet  No.  97.A 

Original  Volume  No.  1-B 

Second  Revised  Sheet  No.  10 
Second  Revised  Sheet  No.  11 

Original  Volume  No.  2 

Fifteenth  Revised  Sheet  No.  10 
Seventh  Revised  Sheet  No.  IIB 

Williston  Basin  states  that  the  instant 
filing  effects  changes  to  its  proposed 
rates  filed  on  August  22, 1988  in  Docket 
No.  RP88-197-001  to  reflect  the 
development  of  revised  rates  for  Rate 
Schedules  S-2  and  T-3.  This  action  is 
proposed  in  order  to  conform  the  rates 
applicable  to  Rate  Schedules  S-2  and 
T-3  with  its  generally  available  rates  to 
be  implemented  under  NGPA  section 
311  authority. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  6. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  persons  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filmg  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
L«is  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  88-19922  Filed  8-31-88:  8:45  am) 

MLLINO  CODE:  6717-01-M 


[Docket  No.  RP88-197-001] 


Williston  Basin  Interstate  Pipeline  Co. 
Compliance  Filing  for  Self- 
Implementing  Transportation  Under 
NGPA  Section  311 

August  29,  1988. 

Take  notice  that  on  August  22, 1988. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  200, 
304  East  Rosser  Avenue,  Bismarck,  ND 
58501,  tendered  for  filing  revised  tariff 
sheets  to  First  Revised  Volume  No.  1, 
Original  Volume  No.  1-A,  Original 
Volume  No.  1-B  and  Original  Volume 
No.  2  of  its  FERC  Gas  Tariff.  These 
revised  tariff  sheets,  along  with 
supporting  workpapers,  are  filed  in 
compliance  with  the  Commission's 
Order  of  July  22, 1988  in  Docket  No. 
RP88-197-000  and  to  correspond  to  the 
purchased  gas  cost  levels  approved  by  a 
Letter  Order  of  July  29, 1988  in  Docket 
No.  TA88-4-49-000. 

Copies  of  the  instant  filing  were 
served  upon  Williston  Basin's  affected 
jurisdictional  customers,  interested  state 
regulatory  agencies  and  interveners 
herein. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
Sept.  6, 1988.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  persons  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  the 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-19918  Filed  8-31-88;  8:45  am] 

BILUNG  CODE  6717-01-M 


granting  a  waiver  for  a  fuel  consisting  of 
a  blend  of  up  to  15  percent  methyl 
tertiary  butyl  ether  (MTBE)  in  unleaded 
gasoline  submitted  by  the  Sun  Refining 
and  Marketing  Company  (Sun). 

ADDRESS:  Copies  of  documents  relevant 
to  this  waiver  application,  including  the 
Administrator's  decision  document,  are 
available  for  inspection  in  public  docket 
EN-88-02  at  the  Central  Docket  Section 
(IJ:-131)  of  the  EPA,  South  Conference 
Center.  Room  4.  401  M  Street  SW., 
Washington,  DC  20460,  (202)  382-7548, 
between  the  hours  of  8:00  a.m.  and  3:00 
p.m.  As  provided  in  40  CFR  Part  2,  a 
reasonable  fee  may  be  charged  for 
copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  J.  Kortum,  Environmental 
Engineer,  Field  Operations  and  Support 
Division  (EN-397F),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460  (202)  475-8841, 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3439-7] 

Fuels  and  Fuel  Additives;  Waiver 
Decision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Pursuant  to  section  211(f)  of 
the  Clean  Air  Act  (Act),  the 
Administrator  of  EJ^A  is  conditionally 


SUPPLEMENTARY  INFORMATION:  Section 
211(f)(1)  of  the  Act  makes  it  unlawful, 
effective  March  31, 1977,  for  any 
manufacturer  of  a  fuel  or  fuel  additive  to 
first  introduce  into  commerce,  or  to 
increase  the  concentration  in  use  of,  any 
fuel  or  fuel  additive  for  use  in  light-duty 
motor  vehicles  manufactured  after 
mode!  year  1974  which  is  not 
substantially  similar  to  any  fuel  or  fuel 
additive  utilized  in  the  cerfification  of 
any  model  year  1975,  or  subsequent 
model  year,  vehicle  or  engine  under 
section  206  of  the  Act.  EPA  has  defined 
"substantially  similar"  at  46  FR  38528 
(July  28, 1981). 

Section  211(f)(4)  of  the  Act  provides 
that  upon  application  by  any  fuel  or  fuel 
additive  manufacturer  the  Administrator 
of  EPA  may  waive  the  prohibitions  of 
section  211(f)(1),  if  the  Administrator 
determines  that  the  applicant  has 
established  that  such  fuel  or  fuel 
additive  will  not  cause  or  contribute  to  a 
failure  of  any  emission  control  device  or 
system  (over  the  useful  life  of  any 
vehicle  in  which  such  device  or  system 
is  used)  to  achieve  compliance  by  the 
vehicle  with  the  emissions  standards  to 
which  it  has  been  certified  pursuant  to 
section  206  of  the  Act.  If  the 
Administrator  does  not  act  to  grant  or 
deny  a  waiver  within  180  days  of  receipt 
of  the  application  (in  this  case, 
September  12. 1988),  the  statute  provides 
that  the  waiver  shall  be  treated  as 
granted. 

Methyl  tertiary  butyl  ether  (MTBE)  is 
already  permitted  in  gasoline  in  volumes 
up  to  approximately  11  percent  under 
EPA's  substantially  similar  interpretive 
rule.  Sun  Refining  and  Marketing 
Company  (Sun)  has  requested  that  EPA 
grant  a  waiver  for  the  introduction  into 
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commerce  of  an  ether-gasoline  fuel 
blend  containing  up  to  15  percent  MTBE 
by  volume  as  measured  by  gas 
chromatograph  or  equivalent 
techniques.  The  waiver  application 
specifies  that  the  ether-gasoline  blend 
must  conform  with  the  requirements  of 
ASTM  D-2  Proposal  P-176,  "Proposed 
Specification  for  Automotive  Spark 
Ignition  Engine  Fuel"  {subsequently 
adopted  as  ASTM  D4814}.  and  the  fuel 
manufacturer  must  take  all  reasonable 
precautions,  including  identification  and 
description  of  the  product  on  shipping 
manifests,  to  ensure  that  the  finished 
fuel  is  not  used  as  a  base  gasoline  to 
which  other  oxygenated  materials  are 
added,  according  to  EPA  limitations  and 
guidelines.  The  application  states  that 
the  marketing  of  the  waiver  blend  would 
be  handled  in  the  same  way  as  current 
marketing  with  other  MTBE 
concentrations  up  to  11  percent. 

For  reasons  specified  in  the  decision 
document  (available  as  described 
above),  EPA  has  decided  to 
conditionally  grant  Sun's  request  for  a 
waiver.  This  decision  is  based  on  the 
determination  that  Sun  has 
demonstrated  that  the  ether-gasoline 
fuel,  when  used  as  specified  in  the 
decision  documents,  will  not  cause  or 
contribute  to  a  failure  of  1975  or 
subsequent  model  year  vehicles  or 
engines  to  comply  with  the  emission 
standards  with  respect  to  which  such 
vehicles  or  engines  were  certified  under 
section  206  of  the  Act.  Thus,  the  waiver 
request  is  granted  provided  the 
following  conditions  are  met: 

(1)  The  final  fuel  consists  of  up  to  15 
percent  by  volume  MTBE  in  unleaded 
gasoline; 

(2)  The  final  fuel  must  meet  ASTM 
D4814  "Standard  Specification  for 
Automotive  Spark  Ignition  Fuel"  (a  copy 
of  which  is  in  the  docket); 

(3)  The  fuel  manufacturer  must  take 
all  reasonable  precautions,  including 
identification  and  description  of  the 
product  on  shipping  manifests,  to  ensure 
that  the  finished  fuel  is  not  used  as  a 
base  gasoline  to  which  other  oxygenated 
materials  are  added. 

EPA  has  determined  that  this  action 
does  not  meet  any  of  the  criteria  for 
classification  as  a  major  rule  under 
Executive  Order  12291.  Therefore,  no 
regulatory  impact  analysis  is  required. 

This  action  is  not  a  "rule"  as  defined 
in  the  Regulatory  Flexibility  Act,  54 
U.S.C.  601  et  seq.,  because  EPA  has  not 
published,  and  is  not  required  to 
publish,  a  Notice  of  Proposed 
Rulemaking  under  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b),  or  any 
other  law.  Therefore,  EPA  has  not 
prepared  a  supporting  regulatory 


flexibility  analysis  addressing  the 
impact  of  this  action  on  small  entities. 

This  is  a  final  Agency  action  of 
national  applicability.  Jurisdiction  to 
review  this  action  lies  exclusively  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  Under  section 
307(b)(1)  of  the  Act,  judicial  review  of 
this  action  is  available  only  by  the  filing 
of  a  petition  for  review  in  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  September  1. 
1988.  Under  section  307(b)(2)  of  the  Act. 
today's  action  may  not  be  challenged 
later  in  separate  judicial  proceeding 
brought  by  the  Agency  to  enforce  the 
statutory  prohibitions. 
|ohn  Moore. 
Acting  Administrator. 
[FR  Doc.  88-19884  Filed  8-31-88;  8:45  am] 

BILLING  CODC  BSSO-SO-M 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Open  Meeting  of  the  Advisory 
Committee  of  tlie  Export-Import  Bank 
of  trie  United  States 

summary:  The  Advisory  Committee  was 
established  by  Pub.  L.  9&-181,  November 
30, 1983,  to  advise  the  Export-Import 
Bank  on  its  programs  and  to  provide 
comments  for  inclusion  in  the  reports  of 
the  Export-Import  Bank  to  the  United 
States  Congress. 

Time  and  Place:  Friday,  September  23, 
1988  from  9:30  a.m.  to  12  noon.  The 
meeting  will  be  held  in  Room  1143,  811 
Vermont  Avenue  NW.,  Washington,  DC 
20571. 

Agenda:  The  meeting  agenda  will 
include  a  discussion  of  the  following 
topics:  Financial  Report,  Congressional 
Status  Report,  Report  on  Tied  Aid 
Study,  Financial  Institution 
Subcommittee,  State/City  Update,  and 
other  topics. 

Public  Participation:  The  meeting  will 
be  open  to  public  participation;  and  the 
last  20  mintues  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  In  order  to 
permit  the  Export-Import  Bank  to 
arrange  suitable  accommodations, 
members  of  the  public  who  plan  to 
attend  the  meeting  should  notify  Joan  P. 
Harris.  Room  935,  811  Vermont  Avenue 
NW..  Washington.  DC  20571,  (202)  566- 
8871,  not  later  than  September  22, 1988. 
If  any  person  wishes  auxiliary  aids 
(such  as  a  language  interpreter)  or  other 
special  accommodations,  please  contact 
prior  to  September  16, 1988  the  Office  of 
the  Secretary,  Room  935,  811  Vermont 
Avenue  NW..  Washington,  DC  20571, 


Voice:  (202)  566-8871  or  TDD:  (202)  535- 
3913. 

Further  Information;  For  further 
information,  contact  Joan  P.  Harris. 
Room  935,  811  Vermont  Avenue  NW., 
Washington,  DC  20571,  (202)  566-8871. 
Joan  P.  Harris, 
Corporate  Secretary. 
[FR  Doc.  88-19917  Filed  8-31-68:  8:45  am)  • 

BILLING  CODE  669(M)1-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Privacy  Act  of  1974;  Amendment  to 
Proposed  New  System  of  Records 

AGENCY:  Federal  Deposit  Insurance 
Corporation  ("FDIC"). 

action:  Notice  of  Amendment  to 
Proposed  New  System  of  Records: 
"Fitness  Center  Records  System." 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  5  U.S.C.  552a.  the 
FDIC  previously  gave  notice  of  the 
establishment  of  a  new  system  of 
records  entitled  "Fitness  Center  Records 
System,"  to  become  effective  September 
26, 1988.  This  amendment  deletes  three 
routine  uses  from  the  system  that  have 
proven  to  be  unnecessary. 

DATE:  The  system,  as  amended,  will 
become  effective  on  September  26, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Feldman,  Deputy  Executive 
Secretary,  (202)  898-3811,  FDIC,  550 17th 
Street  NW.,  Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION:  On  July 
12, 1988,  the  FDIC  published  notice  in 
the  Federal  Register  of  a  proposed  new 
system  of  records  entitled  "Fitness 
Center  Records  System"  pursuant  to  the 
Privacy  Act  of  1974,  5  U.S.C.  552a.  and 
indicated  that  the  system  wou!d  become 
effective  on  September  26, 1988  unless  a 
superseding  notice  to  the  contrary  is 
published  before  that  date.  See  53  FR 
26310.  This  notice  amends  the  system 
notice  published  July  12.  but  the  system, 
as  amended  herein,  will  still  become 
effective  September  26. 

The  first  three  routine  uses  in  the 
system  notice  published  July  12  are  as 
follows: 

Information  in  the  system  may  be 
disclosed: 

(1)  To  the  FDIC's  staff  nurse  for 
inclusion  in  Health  Unit  files. 

(2)  To  a  physician  retained  by  the 
FDIC  in  order  to  determine  whether  a 
physical  examination  is  necessary 
before  a  program  of  exercise  is 
undertaken  by  a  member. 

(3)  To  a  member's  personal  physician 
where  it  is  determined  that  a  physical 
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examination  is  necessary  before 
commencement  of  a  program  of 
exercise. 

Upon  further  analysis,  all  three 
routine  uses  are  unnecessary.  The 
FDIC's  staff  nurse  is  an  employee  of  the 
FDIC  within  the  meaning  of  subsection 
(b)(1)  of  the  Privacy  Act,  5  U.S.C. 
552a(b)(l).  who  has  a  need  for  Fitness 
Center  records  in  the  performance  of  her 
duties.  This  type  of  disclosure  satisfies 
subsection  (b)(1)  of  the  Privacy  Act, 
which  provides  that  records  in  a  system 
of  records  may  be  disclosed  "to  those 
officers  and  employees  of  the  agency 
which  maintains  the  record  who  have  a 
need  for  the  record  in  the  performance 
of  their  duties,"  therefore  making  a 
routine  use  unnecessary.  No  disclosures 
of  Fitness  Center  records  will  be  made 
to  a  physician  retained  by  the  FDIC.  The 
provision  of  a  routine  use  for  such 
disclosures  in  the  original  system  notice 
was  in  error.  Nor  will  disclosure  of 
Fitness  Center  records  be  made  to  the 
Fitness  Center  member's  personal 
physician  without  the  prior  written 
consent  of  the  member.  Disclosure  is 
permitted  to  others  under  the  Privacy 
Act  with  the  prior  written  consent  of  the 
individual  who  is  the  subject  of  the 
records,  5  U.S.C.  552a(b).  It  is  the  policy 
of  the  Fitness  Center  to  consult  only 
with  a  member's  personal  physician 
about  appropriate  exercise  programs, 
but  only  with  the  prior  written  consent 
of  the  member. 

Accordingly,  the  Board  of  Directors  of 
the  FDIC  revises  the  "Fitness  Center 
Records  System"  to  read  as  follows: 

FDIC  30-64-0021 

SYSTEM  NAME: 

Fitness  Center  Records  System. 

[Complete  text  appears  at  53  FR  28310  (Jul. 
12. 1988)] 


ROUTINE  USES  OF  RECOflDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEOOfHES  OF 
USERS  ANO  THE  FURFCSES  OF  SUCH  USES: 

Information  in  the  system  may  be 
disclosed: 

(1)  To  the  individual  listed  as  an 
emergency  contact,  in  the  event  of  an 
emergency. 
***** 

By  direction  of  the  Board  of  Directors. 
Dated  at  Washington.  DC,  this  25th  day  of 
August  1988. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

[FR  Doc.  88-19890  Filed  8-31-88;  8:45  am] 

BILLING  CODE  •714-Ot-M 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  88-21] 

Allsouth  Stevedoring  Co^  et  al.  v. 
Georgia  Ports  Authority;  Filing  of 
Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Allsouth  Stevedoring  Company, 
Carolina  Shipping  Company,  Ceres 
Corporation  (Maryland),  Palmetto 
Shipping  &  Stevedoring  Co.,  Inc.,  Ryan- 
Walsh,  Inc.,  Smith  &  Kelly  Company, 
Southeast  Alantic  Cargo  Operators, 
Southeastern  Maritime  Company, 
Stevens  Shipping  &  Terminal  Company, 
and  Strachan  Shipping  Company 
("Complainants")  against  the  Georgia 
Ports  Authority  ("Respondent")  was 
served  August  26, 1988.  Complainants 
allege  that  Respondent's  practices  in 
connection  with  the  leasing  of  marine 
terminal  facilities  have  resulted  in 
violations  of  the  Shipping  Act,  1916  and 
the  Shipping  Act  of  1984.  Specifically, 
Complainants  allege  violations  of 
sections  16,  First,  and  17,  Shipping  Act, 
1916,  46  U.S.C.  app.  815  and  816,  and 
sections  10(d)(1),  (d)(2),  (d)(3),  10(b)(ll), 
and  (b){12),  46  U.S.C.  app.  1709(d)(1), 
(d)(2).  (d)(3),  (b)(ll),  and  (b)(12). 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Norman  D. 
Kline  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  future 
terms  of  46  CFR  502.61,  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  August  28. 
1989,  and  the  final  decision  of  the 
Commission  shall  be  issued  by 
December  28, 1989. 
(oseph  C.  Polking, 
Secretary. 
[FR  Doc.  88-19889  Filed  8-31-88;  8:45  am] 

BILUNG  CODE  S730-01-M 


FEDERAL  RESERVE  SYSTEM 

Corestates  Financial  Group;  Proposal 
to  Underwrite  and  Deal  in  Certain 
Securities  to  a  Limited  Extent 

Corestates  Financial  Group, 
Philadelphia,  Pennsylvania 


("Applicant"),  has  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.23(a),  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)),  for  permission  to 
engage  through  Corestates  Securities 
Corp..  Philadelphia,  Pennsylvania 
("Company"),  in  the  activities  of 
underwriting  and  dealing  in,  to  a  limited 
degree,  as  well  as  privately  placing  as 
agent,  commercial  paper,  municipal 
revenue  bonds  (including  "pubUc 
ownership"  industrial  development 
bonds),  1-4  family  mortgage-related 
securities  and  consumer-receivable- 
related  securities  ("ineligible 
securities").  These  securities  are  eligible 
for  purchase  by  banks  for  their  own 
account  but  not  eligible  for  banks  to 
underwrite  and  deal  in. 

Applicant  has  also  applied  to 
underwrite  and  deal  in  securities  that 
state  member  banks  are  permitted  to 
underwrite  and  deal  in  under  the  Glass- 
Steagall  Act  ("eligible  securities")  (U.S. 
government  securities,  general 
obligations  of  states  and  municipalities 
and  certain  money  market  instruments), 
as  permitted  by  §  225.25(b)(16)  of 
Regulation  Y  (12  CFR  225.25(b)(16)). 
Company  would  conduct  the  proposed 
activities  on  a  nationwide  basis. 
Company  is  currently  authorized  under 
section  4(c)(8)  of  the  BHC  Act  to  provide 
discount  securides  brokerage  services, 
related  activities  pursuant  to  the  Board's 
Regulation  T  (12  CFR  Part  220)  and 
incidental  activities  such  as  o^ering 
custodial  services,  individual  retirement 
accounts  and  cash  management 
services. 

Section  4(c)(8)  of  die  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportimity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  80  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto."  Applicant  has 
applied  to  underwrite,  deal  in  and  place 
ineligible  securities  in  accordance  with 
the  limitations  set  forth  in  the  Board's 
Orders  approving  those  activities  for  a 
number  of  bank  holding  companies.  See, 
e.g.,  Citicorp,  J  J*.  Morgan  &  Co. 
Incorporated  and  Bankers  Trust  New 
York  Corporation,  73  Federal  Reserve 
Bulletin  473  (1987);  Bankers  Trust  New 
York  Corporation,  73  Federal  Reserve 
Bulletin  138  (1987);  and  First  Chicago 
Corporation,  74  Federal  Reserve  Bulletin 
(Order  dated  August  4, 1988). 

The  application  presents  issues  under 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C.  377).  Section  20  of  die  Glass- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  The  Philadelphia 
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National  Bank,  with  a  firm  that  is 
"engaged  principally"  in  the 
"underwriting,  public  sale  or 
distribution"  of  securities.  Applicant 
states  that  it  would  not  be  "engaged 
principally"  in  such  activities  on  the 
basis  of  the  restriction  on  the  amount  of 
the  proposed  activity  relative  to  the 
total  business  conducted  by  the 
underwriting  subsidiary  previously 
approved  by  the  Board. 

Any  request  for  a  hearing  on  this 
application  must  comply  with  §  262.3(e] 
of  the  Board^s  Rules  of  Procedure  (1,2 
CFR  262.3te)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of 
Philadelphia. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  V/illiam  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  September  20, 
198a 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  29. 1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-19870  Filed  8-31-88;  8:45  am] 

BILLING  CODE  UVhn-H 


First  &  Peoples  Bimcshares,  Inc.,  et  al., 
Formations  of;  Acquisifions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  US.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  22&.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c]  of  the  Act  (12 
U.S.C.  1842(c)|. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  not  later  than 
September  16, 1988. 

A.  Federal  Reserve  Bank  of 
Cleveland,  (John  ].  Wixted,  Jr.,  Vice 
President).  1455  East  Sixth  Street. 
Cleveland.  Ohio  44101; 

1.  First  &  Peoples  Bancshares.  Inc., 
Russell,  Kentucky;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First  & 
Peoples  Bank,  Russell,  Kentucky. 

2.  National  City  Corporation, 
Cleveland,  Ohio,  and  FKYN  Acquisition 
Corporation,  Louisville,  Kentucky;  to 
acquire  100  percent  of  the  voting  shares 
of  American  Security  Company  of 
Bedford,  Incorporated,  Bedford.  Indiana, 
and  thereby  inidirectly  acquire  Farmers- 
Citizens  Bank.  Bedford,  Indiana. 
Comments  on  this  application  must  be 
received  by  September  22. 1988. 

B.  Federal  Reserve  Bank  of  Chicago, 
(David  S.  Epstein.  Vice  President),  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  of  America  Bank  Corporation. 
Kalamazoo.  Michigan;  to  acquire  100 
percent  of  the  voting  shares  of  Quad 
Cities  First  Company,  Rock  Island, 
Illinois,  and  thereby  indirectly  acquire 
First  National  Bank  of  the  Quad  Cities. 
Rock  Island.  Illinois,  and  Southpark 
National  Bank  of  the  Quad  Cities. 
Moline,  Illinois.  In  connection  with  this 
application,  First  of  America 
Bancorporation,  Illinois,  Inc., 
LibertyviBe,  IlHnois,  has  applied  to 
merge  with  Quad  Cities  First  Company. 
Comments  on  this  appHcation  must  be 
received  by  SepteirSer  22, 1968. 

2.  Hale  Banking  Corporation,  Hale, 
Michigan:  to  become  a  bank  holding 
company  by  acquiring  IflO  percent  of  the 
voting  shares  of  Farmers  A  Merchants 
State  Bank  of  Hale,  Hale,  Michigan. 

3.  MecbanicsviUe  Trust  &  Savings 
Bank,  Trustee  of  The  Mechanicsville 
Trust  and  Savings  Bank  Employee  Stock 
Ownership  Plan  &  Trust,  Mechanicsville, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  75  percent  of  the 
voting  shares  of  Mechanicsville 
Bancshares,  Inc.,  Mechanicsville,  Iowa, 
and  thereby  indirectly  acquire  the 
Mechanicsville  Trust  &  Savings  Bank, 
Mechanicsville,  Iowa.  Comments  on  this 
application  must  be  received  by 
September  22. 1988. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street  St.  Louis,  Missouri  63166: 

1.  Raymond  Bancorp,  Inc.,  Raymond, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  S.B.V.  Banc  Shares,  Inc.. 
Virden,  Illinois,  and  thereby  indirectly 
acquire  State  Bank  of  Virden,  Virden, 
Illinois.  Applicant  will  acquire  the 
holding  company  through  an  interim 
holding  company  merger,  and  thereby 


form  a  new  holding  company  to  be 
called  Raymond  Acquisition 
Corporation. 

Z  Tritten  Bancshares.  Inc..  St.  Robert. 
Missouri:  to  acquire  at  least  80  percent 
of  the  voting  shares  of  Bank  of  Plato. 
Plato.  Missouri. 

D.  Federal  Reserve  Bank  of 
Minneapolis.  (James  M.  Lyon.  Vice 
President),  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

;.  First  Valley  BankCorp..  Seeley 
Lake,  Montana;  to  become  a  bank 
holding  company  by  acquiring  81.31 
percent  of  the  voting  shares  of  First 
Valley  Bank,  Seeley  Lake,  Montana. 
Comments  on  this  application  must  be 
received  by  September  22, 1988. 

E.  Federal  Reserve  Bank  of  San 
Francisco.  (Harry  W.  Green.  Vice 
President),  101  Market  Street,  San 
Francisco,  California  94105: 

1,  Mission  Valley  Bancorp, 
Pleasanton,  California;  to  merge  with 
Lamorinda  Financial  Corporation. 
Lafayette,  California,  and  thereby 
indirectly  acquire  Lamorinda  National 
Bank,  Lafayette,  California. 

2.  U.S.  Bancorp.  Portland,  Oregon;  to 
acquire  100  percent  of  the  voting  shares 
of  Bank  of  Loleta.  Eureka,  California. 
Comments  on  this  application  must  be 
received  by  September  22, 1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  25, 19B8. 
James  McA.fee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-19871  Filed  8-31-88;  8.45  am] 

BILLING  CODE  6210-01-M 


First  Bank  System,  Inc.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanklng  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(6)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
§  1843(c)(8)  and  §  225.21(a)  of 
Regulation  Y  (12  CFR  225.21(a))  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  listed  in 
§  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Resferve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
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express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  o^ces  of  the  Board  of 
Governors  not  later  than  September  16, 
1988. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  Bank  System,  Inc., 
Miimeapolis,  Minnesota;  to  acquire 
approximately  $66  million  of  commercial 
loans  and  participations  from  Columbia 
Savings,  Denver,  Colorado,  and  thereby 
engage  in  making,  acquiring,  or  servicing 
loans  or  other  extensions  of  credit  for 
the  account  of  the  applicant  or  for  the 
account  of  others,  such  as  would  be 
made  by  a  commercial  finance  company 
pursuant  to  S  225.25(b)(1)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  State  of  Colorado. 

Board  of  Governors  at  the  Federal  Reserve 
System,  August  25. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-19872  Filed  8-31-88;8:45ain] 
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Change  In  Bank  Control  Notice; 
Acquisitions  of  Shares  of  Banics  or 
Banl(  l-loidlng  Companies 

The  notificants  listed  below  have 
applied  under  the  changes  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 


processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reser\'e  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Conmients  must  be  received 
not  later  than  September  15, 1988. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Bruce  D.  Howe,  Lake  Ariel, 
Pennsylvania;  to  acquire  an  additional 
5.69  percent  of  the  voting  shares  of  Lake 
Ariel  Bancorp,  Inc.,  Lake  Ariel, 
Pennsylvania,  and  thereby  indirectly 
acquire  First  National  Bank  of  Lake 
Ariel,  Lake  Ariel.  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  CD.  Roberts,  Pikeville.  Kentucky;  to 
retain  15.11  percent  of  the  voting  shares 
of  Trans-Kentucky  Bancorp,  Inc.. 
Pikeville.  Kentucky,  and  thereby 
indirectly  acquire  The  Citizens  Bank  of 
Pikeville,  Pikeville.  Kentucky. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall.  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Walter  J.  Carlson,  Josephine 
Carlson,  William  A.  Carlson,  and  Ralph 
C.  Carlson,  all  of  Marion,  Arkansas;  to 
acquire  an  additional  17.80  percent  of 
the  voting  shares  of  Fidelity  Bancorp, 
Inc.,  West  Memphis,  Arkansas,  and 
thereby  indirectly  acquire  Fidelity 
National  Bank  of  West  Memphis,  West 
Memphis,  Arkansas. 

1.  Earl  R.  Wilson,  Jackson, 
Mississippi;  to  acquire  21.53  percent  of 
the  voting  shares  of  Citizens  Financial 
Corporation,  Belzoni,  Mississippi,  and 
thereby  indirectly  acquire  Citizens  Bank 
&  Trust  Company,  Belzoni,  Mississippi. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Barbara  A.  Kimbrough,  Broken 
Arrow,  Oklahoma;  to  acquire  an 
additional  7.50  percent  of  the  voting 
shares  of  Arkansas  Valley  Bancshares. 
Broken  Arrow,  Oklahoma,  and  thereby 
indirectly  acquire  The  Arkansas  Valley 
State  Bank,  Broken  Arrow,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  23, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-19873  filed  8-31-88;  8:45  am] 
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DEPARTIMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Family  Support  Administration, 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Parts  A,  the  Office  of  the  Secretary 
(OS)  and  Part  M,  the  Family  Support 
Administration  (FSA)  statement  of 
organizations,  functions  and  delegation 
of  authority  of  the  Department  of  Health 
and  Human  Services  are  being  amended 
to  reflect  the  transfer  of  the  State  data 
systems  review,  payment  integrity  and 
quality  assurance  functions  from  the  OS 
to  the  FSA. 

Specifically,  Part  A,  Chapter  AMH. 
Office  of  the  Assistant  Secretary  for 
Management  and  Budget.  Office  of 
Prociu'ement  Assistance  and  Logistics, 
as  last  amended  at  52  FR  866, 1/9/87; 
and  Part  M,  Chapters  M.  the  Family 
Support  Administration.  MB.  the  Office 
of  Management  and  Information 
Systems  and  MH,  the  Office  of  Family 
Assistance  at  51  FR  35561, 10/6/86. 

Part  M,  Chapter  MH,  Office  of  Family 
Assistance  as  last  amended  at  52  FR 
35960.  9/24/87.  for  changes  within  the 
Division  of  Work  Programs. 

Below  is  a  list  of  the  changes: 

A.  Amend  Part  A  as  follows: 

1.  Under  Chapter  AMH.  Paragraph 
AMH.OO  Mission,  delete  the  last 
sentence. 

2.  Under  Chapter  AMH,  paragraph 
AMH.IO  Organization,  delete  line  18, 
"Division  of  State  Data  Systems,"  line 
20,  "Payment  integrity  Staff  and  line  21, 
"Integrated  Quality  Control  Assurance 
Staff." 

3.  Under  Chapter  AMH.  AMH.20 
Functions  make  the  following  changes, 
under:  (1)  First  paragraph,  delete  Item 
#15;  (2)  paragraph  "C.  Office  of 
Assistance  Policy  and  State  Systems 
Review"  delete  Items  #1,  #4  and  #7  and 
renumber  Items  #2.  #3,  #5  and  #6  as 
Items  #1  through  #4;  (3)  Delete 
paragraphs  "C.(a)  The  Division  of  State 
Data  Systems,"  C.(c)  "The  Payment 
Integrity  Staff  and  C.(d)  'The 
integrated  Quality  Control  Assurance 
Staff  in  their  entirety;  and  (4)  change 
paragraph  C.  (b)  "Division  of  Assistance 
and  Cost  Policy"  to  C.(a). 

B.  Amend  Part  M  as  follows: 

1.  Amend  Chapter  M,  M.OO  Mission, 
by  adding  the  following  paragraph  at  the 
end  of  the  last  sentence. 

Provides  leadership  and  guidance  for 
the  Department  in  the  development  and 
implementation  of  policies  and 
standards  applicable  to  State  data 
systems  development,  payment 
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integrity,  and  quality  assurance 
activities. 

2.  Delete  Chapter  MB,  Office  of 
Management  and  Information  Systems 
in  its  entirety  and  replace  with  the 
following: 

MB.OO  Mission.  The  Office  of 
Management  and  Information  Systems 
(OMiS).  a  staff  office  of  the  FSA. 
advises  the  Administrator  in  the  areas 
of  internal  administration  and 
management  of  FSA.  internal 
information  systems  in  FSA  and 
external  state  automated  systems 
designed  to  support  all  FSA  programs 
except  the  Child  Support  Enforcement 
program.  It  establishes  pohcy. 
requirements,  standards  and  guildelines 
for  information  systems  for  the 
Department  to  support  programs  funded 
under  the  Social  Security  Act  and 
management  improvement  initiatives 
(i.e..  Income  Eligibility  Verification 
System-IEVS  and  Systematic  Alien 
Verification  for  Entidement-SAVE) 
involved  in  the  administration  and 
operation  of  federally  funded  programs. 
The  Office  provides  leadership, 
guidance  and  liaison  throughout  FSA  on 
administrative  policies,  procedures  and 
activities  including:  Personnel 
management,  employee  development, 
management  studies  and  assessments, 
facilities,  telecommunications,  material 
management  and  similar  supporting 
services.  The  Office  serves  as  the  focal 
point  for  liaison  with  FSA  regional 
offices. 

MB.  10  Organization.  The  Office  of 
Management  and  Information  Systems 
is  headed  by  the  Associate 
Administrator  who  reports  directly  to 
the  Administrator.  The  Associate 
Administrator  also  serves  as  the 
Associate  Deputy  Director  for 
Information  Systems  Managment,  Office 
of  Child  Support  Enforcement.  The 
Deputy  Associate  Administrator  assists 
the  Associate  Administrator  in  carrying 
out  his/her  responsibihties.  The  Office 
is  organized  as  follows: 
Office  of  the  Associate  Administrator 

(MB) 
State  Data  Systems  Staff  (        ) 
State  Eligibility  Systems  Staff  {        ) 
Division  of  Management  and  Regional 

Operations  (MBl) 
Division  of  State  Systems  Management 

{MB2) 
Division  of  Federal  Systems 

Management  (MB3) 
Division  of  Facilities  and 

Telecommunications  Management 

(MB4) 

MB.20  Functions.  A.  Office  of  the 
Associate  Administrator  directs  and 
coordinates  all  elements  of  the  Office  of 
Management  and  Information  Systems; 


provides  guidance  and  services  to  FSA 
staff  and  program  components,  in 
accordance  with  HHS  and  other  federal 
policy,  in  the  following  areas:  Personnel; 
administrative  procedures,  polic'e^!  and 
requirements;  support  services;  facilities 
and  telecommunications;  and 
management  analysis.  The  Office  directs 
activities  to  plan,  budget,  direct, 
promote  and  control  information 
technology  for  AFDC,  Refugee  and 
Community  Services  programs  and 
internal  operations.  It  provides  oversight 
of  relationships  between  FSA 
headquarters  and  FSA  regional  offices 
to  insure  effective  operations, 
communications  and  regional 
representation  on  FSA  issues.  The 
Office  coordinates  implementation  of 
the  Equal  Opportunity  and  Affirmative 
Action  programs  for  FSA  in  accordance 
with  Departmental  policies  and 
procedures. 

1.  State  Data  Systems  Staff  is 
responsible  for  developing  departmental 
policies  and  procedures  under  which 
States  obtain  Federal  financial 
participation  in  the  cost  of  Automatic 
Data  Processing  (ADP)  systems  to 
support  programs  funded  under  the 
Social  Security  Act.  Acts  as  a  central 
receiving  point  for.  and  coordinates  the 
Departmental  review  and  approval  of, 
State  requests,  for  Federal  Funding  in 
the  cost  of  ADP  systems  acquisition. 
Coordinates  the  provision  of  technical 
assistance  to  States  on  information 
systems  projects  that  will  advance  the 
use  of  computer  technology  in  the 
administration  of  walfare  and  social 
services  programs  in  the  States. 

2.  State  Eligibility  Systems  Staff  ia 
responsible  for  planning,  designing, 
coordinating  and  implementing  major 
departmental  and  govemmentwide 
management  improvement  initiatives 
(i.e..  Income  Eligibility  Verification 
System — lEVS,  Systematic  Alien 
Verification  for  &ititlement — SAVE) 
involved  in  the  administration  and 
operation  of  federally  funded  programs. 
Serves  as  the  departmental  focal  point 
for  the  development  and  implementation 
of  strategies  and  policies  related  to 
payment  integrity  (lEVS),  welfare 
system  integration  and  the  associated 
areas  of  management  improvements. 
Convenes  and  provides  leadership  to 
workgroups  and  task  forces  to  assess 
current  grantee  or  contractor  systems 
with  the  goal  of  examining  the  extent  of 
wastefid  redundancy  and  inefficient 
systems  design  and  promoting  creative 
solutions  to  these  problems.  Establishes 
minimum  uniform  standards  for  the 
approval  of  integrated  and  appropriately 
interacted  welfare  managment  systems. 
Identifies  and  assesses  grantee 
management  and  operational 


approaches  and  policies  in  the  areas  of 
payment  integrity  and  systems 
management.  Promotes  the  rapid 
adoption  of  successful  and  effective 
approaches  by  States  and  the 
integration  of  such  approaches  into 
existing  and  evolving  State  systems. 
Integrates  the  dissemination  and 
transfer  of  recognized  and  acceptable 
cost  effective  best  approaches  with 
current  agency  and  departmental 
meetings,  forums  and  expositions  for 
review  and  consideration  by  State 
welfare  agencies.  Provides  leadership 
and  guidance  to  interagency  work 
groups  in  the  area  of  payment  integrity 
initiatives  when  senior  officials  of  the 
Executive  Branch  request  it  of  the 
Department. 

B.  Division  of  Management  and 
Regional  Operations  provides  oversight 
and  direction  to  meet  the  administrative, 
management  and  operational  needs  of 
FSA  components.  The  Division  provides 
liaison  between  FSA  components  and 
the  Office  of  the  Assistant  Secretary  for 
Personnel  to  provide  personnel  services 
including  position  management, 
recruitment,  employee  relations  and 
staff  development.  It  manages  the 
performance  recognition  systems  and 
the  system  of  awards  for  FSA.  It 
maintains  systems  to  track  personnel 
actions  and  to  keep  FSA  informed  about 
employee  programs  and  benefits. 

The  Division  provides  administrative 
and  support  services  to  FSA 
components  including  coordination  of 
services  for  equipment,  supplies,  mail, 
messenger,  printing,  property  inventory, 
publication  distribution,  small 
purchases,  forms/records  management, 
payroll  and  travel.  It  controls  ADP 
funds,  ADP  inventory  and  ADP  project 
approvals.  It  provides  staff  work  for  the 
Associate  Administrator  by  advising 
and  revievyring  advisory  and  assistance 
services  contract  proposals.  It  provides 
meeting  and  conference  planning 
services  to  FSA  employees.  It  plans, 
organizes  and  conducts  management 
studies,  analysis  and  evaluations  of 
administrative,  management  a:id 
functional  processes.  It  studies 
structural,  functional  and  operational 
problems  of  interest  to  the 
Administrator.  The  Division  acts  as 
liaison  with  the  Assistant  Secretary  for 
Management  and  Budget  to  coordinate 
organizational  proposals  requiring 
Secretarial  approval  and  to  coordinate 
and  track  OMB  reports  clearance 
requirements  and  other  organization 
management  requirements;  maintains 
official  organizational  files  for  FSA; 
prepares  formal  program,  administrative 
and  personnel  delegations  of  authority 
for  the  Administrator.  The  Division 
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coordinates  and  tracks  administrative 
plans  for  personnel,  management 
improvement  plans  and  productivity 
improvement  plans. 

It  serves  as  the  FSA  focal  point  for 
liaison  between  FSA  regional  offices 
and  the  Administrator  on  region-related 
matters;  supports  the  FSA  Regional 
Administrators  in  administering  regional 
office  activities  and  establishing  and 
implementing  crosscutting  program  and 
operational  initiatives;  develops  and 
implements  systems  and  procedures  for 
communicating  with  the  regional  offices 
and  for  monitoring  and  evaluating 
regional  office  operations;  plans  for  the 
utilization  of  regional  resources  to 
accomplish  approved  objectives; 
develops  work  measurement  techniques 
and  tools  and  provides  tracking  and 
evaluation  of  the  use  of  regional 
resources;  works  with  FSA  components 
to  plan  and  clarify  requirements  placed 
on  regional  offices;  monitors  regional 
involvement  in  operational  planning 
initiatives  to  assure  fulfillment  of  FSA 
goals  and  objectives;  collects  and 
analyzes  information  on  regional 
program,  operational  and  administrative 
issues  for  submission  to  the 
Administrator. 

C.  Division  of  State  Systems 
Management  reviews  and  analyzes 
state  requests  for  federal  financial 
participation  for  automated  systems 
development  activities  which  support 
FSA's  programs,  except  the  Child 
Support  Enforcement  programs.  It 
provides  assistance  to  states  in 
developing  or  modifying  automation 
plans  to  conform  to  federal 
requirements;  recommends  approval/ 
disapproval  of  state  funding  requests. 
The  Division  monitors  approved  state 
systems  development  activities; 
conducts  periodic  reviews  to  assure 
state  compliance  with  regulatory 
requirements  applicable  to  automated 
systems  supported  by  federal  financial 
participation.  It  provides  guidance  to 
states  on  functional  requirements  for 
these  automated  information  systems.  It 
promotes  interstate  transfer  of  existing 
automated  systems  and  provides 
assistance  and  guidance  to  improve  FSA 
through  the  use  of  automated  systems.  It 
provides  guidance  to  states  on 
automated  systems  security  and  privacy 
protection  and  monitors  state 
compliance  with  data  utilization  and 
safeguarding  requirements. 

D.  The  Division  of  Federal  Systems 
Management  oversees  and  coordinates 
computer  systems  design,  development, 
maintenance  and  services  to  FSA 
programs.  It  provides  technical 
assistance  on  automated  systems  to 
state  and  local  agencies  for  Federal 


Parent  Locator  Services,  Federal  Tax 
Refund  Offset  Service  and  Project  1099; 
designs,  develops  and  implements 
application  systems  to  support  FSA 
program  requirements;  manages  and 
maintains  management  information 
systems  for  all  FSA  components. 

The  Division  coordinates  the  design, 
development  and  implementation  of  the 
National  Integrated  Quality  Control 
System  with  the  Food  and  Nutrition 
Service  of  the  Department  of  Agriculture 
and  the  Health  Care  Financing 
Administration.  The  Division  manages, 
maintains  and  operates  the  agency 
mainframe  computer  center  and 
telecommunications  network;  provides 
for  the  planning,  procurement,  and 
implementation  of  computer  center 
upgrades  as  appropriate  for  support  of 
FSA  program  initiatives.  It  develops 
long-range  ADP  plans;  develops  the 
information  resource  management  (IRM) 
policy,  procurement  plan  and  budget. 
The  Division  coordinates  the 
development  of  the  FSA  ADP  Security 
Management  Plan  and  enforces  ADP 
directives  to  ensure  compliance; 
maintains  an  inventory  of  ADP 
software;  develops  and  implements 
procurement  strategies  for  major  ADP 
acquisitions.  The  Division  manages, 
maintains  and  operates  FSA's 
minicomputers  and  network  of  personal 
computers;  provides  for  equipment  and 
software  acquisition,  maintenance  and 
user  support  for  end-user  computing  and 
for  executive  information  systems; 
manages  an  information  center  offering 
services  such  as  design  assistance, 
application  evaluation,  user  training, 
new  product  evaluation,  and  specialized 
technical  assistance. 

E.  The  Division  of  Facilities  and 
Telecommunications  Management 
directs  and  coordinates  services  and 
support  to  meet  FSA's  space 
management,  facilities  services  and 
voice  and  data  telecommunications 
needs.  It  develops  and  implements 
policies,  standards,  programs  and 
procedures  to  assure  adequate  general 
services  for  FSA.  The  Division  develops 
and  implements  FSA's  space  and 
facilities  management  plans  and 
activities,  including  identification  and 
negotiations  for  office  space,  allocations 
of  space,  coordination  of  physical 
moves,  and  planning  and  design  of 
office  layouts.  It  serves  as  liaison  with 
HHS,  General  Services  Administration 
(GSA)  and  outside  vendors  to  provide 
facilities  services  including  acquisition 
of  facilities  and  equipment,  building 
security,  property  management, 
inventory  control,  health  and  safety 
programs,  labor  services,  facilities  for 
handicapped  employees  and  parking.  In 


coordination  with  FSA  program  and 
staff  offices,  the  Division  develops 
telecommunications  plans  and  places 
orders  for  voice  and  data 
communications  services;  provides 
liaison  with  HHS.  GSA  and  private 
communications  firms  on 
telecommunications  matters;  provides 
assistance  to  FSA  components  to 
identify  telecommunications  needs  and 
to  use  communications  equipment  and 
systems;  monitors  standard  level  user 
charges  and  telecommunications 
charges;  and  assists  with  budgetary 
projections  and  cost  estimates  for 
telecommunications  services. 

3.  Amend  Chapter  MH,  Office  of 
Family  Assistance,  Section  MH.OO 
Mission  by  deleting  it  in  its  entirety  and 
replacing  it  with  the  following: 

MH.OO  Mission.  The  Office  of  Family 
Assistance  (OFA)  provides  direction 
and  technical  guidance  to  the 
nationwide  administration  of  the 
following  public  assistance  programs; 
Aid  to  Families  with  Dependent 
Children  (AFDC);  Aid  to  the  Aged,  Blind 
and  Disabled  in  Guam,  Puerto  Rico  and 
the  Virgin  Islands;  the  Emergency 
Assistance  Program,  the  U.S.  Repatriate 
Programs  and  the  Work  Incentive 
Program  (WIN)  which  is  jointly 
administered  by  FSA  and  the  Assistant 
Secretary  for  Employment  and  Training, 
Department  of  Labor.  Provides 
management  oversight  for  the 
Department  in  the  implementation  of 
major  management  improvement 
initiatives  directed  toward  improving 
quality  control  in  the  administration  of 
federally  funded  programs. 

OFA  develops,  recommends  and 
issues  policies,  procedures  and 
interpretations  to  provide  direction  to 
these  programs.  Develops  and 
implements  standards  and  policies  for 
regulating  integrated  quality  control 
activities  of  the  Department  and  the 
Operating  Divisions.  The  Office 
assesses  the  performance  of  states  in 
administering  these  programs;  reviews 
State  planning  for  administrative  and 
operational  improvements;  and  supports 
actions  to  improve  program 
effectiveness.  It  directs  reviews; 
provides  consultations;  and  conducts 
necessary  negotiations  to  achieve 
adherence  to  federal  law  and 
regulations  in  State  plans  for  public 
assistance  program  administration. 

4.  Amend  Chapter  MH,  Section  MH.IO 
Organization  to  (1)  remove  The  U.S. 
Repatriate  Program  Staff  (MHC)"  and 
(2)  replace  the  Division  of  Work 
Programs  (MHC4)  with  "The  Division  of 
Special  Initiatives  (MHC4)." 

5.  Amend  Chapter  MH,  Section  MH.20 
Functions  by  deleting  paragraph  "B.  The 
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Immediate  Office  of  the  Director  for 
Family  Assistance"  in  its  entirety  and 
replacing  it  with  the  following: 

B.  The  Immediate  Office  of  the 
Director  for  Family  Assistance  provides 
the  Director  and  Deputy  Director  with 
staff  assistance  on  the  full  range  of  their 
responsibilities.  It  provides  management 
support  for  OFA;  ensures  coordination 
and  integration  of  operational  activities 
among  OFA  components;  receives, 
controls  and  coordinates  replies  to  all 
public,  congressional  and  federal 
inquiries  on  administrative  and  national 
welfare  issues:  and  provides  liaison 
with  the  Office  of  Communications  to 
promote  FSA's  pubhc  affairs  programs 
and  initiatives. 

Provides  management  oversight  to  the 
Department  in  the  implementation  of 
major  management  improvement 
initiatives  directed  toward  improving 
quality  control  in  the  administration  of 
federally  funded  programs.  Administers 
the  day-to-day  aspects  of  major  quality 
control  initiatives  which  involve  several 
departmental  components  or,  in  the  case 
of  interagency  initiatives,  several 
departments  and/or  independent 
agencies,  when  senior  officials  of  the 
Executive  Branch  request  the 
Department  to  provide  this  management 
direction.  Develops,  and  implements 
standards  and  policies  for  regulating 
integrated  quality  control  activities  of 
the  Department  and  the  Operating 
Divisions.  Monitors  quality  assurance 
communication  between  officials  and 
staff  to  affected  Federal  and  State 
agencies  to  assure  open  lines  of 
communication. 

6.  Amend  Chapter  MH,  Section  MH.20 
Functions  by  removing  paragraph  "C. 
The  U.S.  Repatriate  Program  Staff  in  its 
entirety. 

7.  Amend  Chapter  MH,  Section  MH.20 
Functions,  by  deleting  paragraph  "G. 
Division  of  Work  Programs"  and 
replacing  it  with  the  following: 

G.  Division  of  Special  Initiatives 
provides  direction,  consultation  and 
guidance  to  promote  cost-effective  work 
opportunity  programs  for  AFDC 
applicants  and  recipients  as  an 
alternative  to  welfare  dependency.  The 
Division  develops  program  instructions 
on  the  day-to-day  administration  of 
FSA's  responsibilities  for  the  Work 
Incentive  Program  (WIN);  and  provides 
liaison  with  States,  FSA  regional  offices, 
the  Congress,  other  federal  agencies  and 
public  interest  groups  to  develop 
consistent  work  program  policies  and 
appropriate  related  services  for  welfare 
applicants/recipients.  Provides  policy 
development  and  operational  direction 
for  the  U.S.  Repatriate  Programs  and 
State  Emergency  Welfare  Preparedness. 


It  develops  and  implements  strategies 
to  assist  States  in  establishing, 
expanding  and /or  improving  work 
programs  including:  The  conduct  of 
needs  assessments;  identiHcation  of 
successful  practices;  and  information 
exchange  through  technology  transfers, 
publications  and  resource  networks. 

Dated  August  24. 1988. 
Otis  R.  Bowen, 

Secretary. 

(FR  Doc.  88-19878  Filed  8-31-88;  8:45  am] 
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Social  Security  Administration; 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Part  S  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (HHS) 
covers  the  Social  Security 
Administration  (SSA).  Notice  is  hereby 
given  that  Chapter  S3  is  being  amended 
to  reflect  the  deletion  of  the  Office  of 
Legislative  and  Regulatory  Policy 
(OLRP).  Chapter  S5  is  being  amended  to 
reflect  acquisition  of  OLRP 
responsibilities  and  other  functional  and 
organizational  realignments  within  the 
Office  of  the  Deputy  Commissioner, 
Policy  and  External  Affairs  (ODCPEA). 
The  new  material  and  changes  are  as 
follows: 

Chapter  S3 

Office  of  the  Deputy  Commissioner. 
Programs 

S3.00    Mission 
S3.10    Organization 
S3.20    Functions 

Section  S3.00  The  Office  of  the  Deputy 
Commissioner,  Programs — (Mission): 

Delete  second  sentence: 

"Directs  the  development  and  conduct 
of  legislative  planning  for  the  Agency, 
and  the  formulation  and  issuance  of 
program  objectives  and  policies  across 
program  lines." 

Section  S3 .10  The  Office  of  the  Deputy 
Commissioner,  Programs — 
(Organization): 

Delete: 

C.  The  Office  of  Legislative  and 
Regulatory  Policy  (S3H). 

Reletter  the  remaining  Subsections  C. 
through  G. 

Section  S3.20  The  Office  of  the  Deputy 
Commissioner.  Programs — (Functions) : 

Delete: 

C.  The  Office  of  Legislative  and 
Regulatory  Policy  (S3H)  in  its  entirety. 

Reletter  the  remaining  Subsections  C. 
through  G. 


BEST  COPY  AVAILABLE 


Subchapter  S3H 

Office  of  Legislative  and  Regulatory 
Policy 

Delete  the  subchapter  in  its  entirety. 

Section  S5.00  (Mission)  The  Office  of 
the  Deputy  Commissioner,  Policy  and 
External  Affairs,  add  the  following 
sentence  to  the  current  paragraph: 

"Directs  the  development  and  conduct 
of  legislative  plarming  for  the  Agency, 
and  the  formulation  and  issuance  of 
program  objectives  and  policies  across 
program  lines." 

Section  S5.10  Organizations.  The 
Office  of  the  Deputy  Commissioner, 
Policy  and  External  Affairs,  add  the 
following: 

E.  The  Management  Staff  (SSA-l). 

F.  The  Office  of  Legislation  and 
Congressional  Affairs  (S5B). 

Section  S5.20  Functions.  The  Office  of 
the  Deputy  Commissioner,  Policy  and 
External  Affairs,  add  the  following: 

E.  The  Management  Staff  (S5A-1) 
plans,  coordinates  and  provides  a  broad 
range  of  administrative  8er\'ice8  for 
DCPEA  and  the  managerial  staff  within 
the  components  that  comprise  the  Office 
of  Policy  and  External  Affairs 
organization.  Provides  management 
support  in  the  areas  of  human,  financial 
and  materiel  resources  management, 
including  compilation  and  execution  of 
DCPEA  budgets  and  the  conduct  of 
management  studies  resulting  in 
recommendations  for  improving 
management  practices  and  operations. 
Designs,  implements  and  maintains 
DCPEA-automated  information  and 
communications  systems. 

F.  The  Office  of  Legislation  and 
Congressional  Affairs  (S5B)  develops 
and  conducts  the  legislative  plarming 
program  of  SSA  and  serves  as  the  focal 
point  for  all  legislative  activity  in  SSA. 
The  Office  evaluates  the  effectiveness  of 
programs  administered  by  SSA  in  terms 
of  legislative  needs,  and  analyzes  and 
develops  recommendations  on  related 
proposals.  It  provides  advisory  service 
to  SSA  and  HHS  officials  on  legislation 
of  interest  to  SSA  pending  in  Congress. 
It  also  provides  legislative  specification 
drafting  services. 

Delete  Subchapter  S5E  The  Office  of 
Governmental  Affairs  in  its  entirety  and 
replace  with  the  following: 

Subchapter  S5E 

Office  of  Governmental  Affairs 

S5E.00    Mission 
S5E.10    Organization 
S5E.20    Functions 

Section  S5E.00    The  Office  of 
Governmental  /l/^oi>s— (Mission):  The 
Office  of  Governmental  Affairs  (OGA) 
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implements  and  directs  a  program 
designed  to  develop  and  preserve 
working  relationships  with  a  wide 
variety  of  national  organizations,  special 
interest  and  advocacy  groups,  the 
media,  other  Federal  agencies  and  State 
and  local  governments,  for  purposes  of 
securing  understanding,  cooperation  and 
acceptance  for  SSA  programs,  policies 
and  procedures  and  of  providing 
avenues  of  public  participation  in  the 
decisionrndking  proces'-es  of  SSA.  Plans, 
directs,  coordiTiates,  implements  and 
evaluates  SSA's  nationwide  public 
affairs  program,  which  involves 
interaction  with  other  Federal  and  State 
agencies,  and  other  organizations 
concerned  with  public  affairs  pro«rams 
and  activities.  Develops  programs  and 
materials  to  ensure  public  knowledge 
and  understanding  of  protections,  rights 
and  responsibilities  under  urograms 
administered  by  SSA.  Administers  SSA 
activities  under  the  Freedom  of 
Information  Act  (FOJA),  including  policy 
decisions.  Establishes,  pro.muigates  and 
assesses  SSA  policy  for  answering 
public,  congressional  and  other  sensitive 
inquiries.  Controls  analyzes  and 
responds  to  inquiries  and  conducts  a 
quality  appraisal  of  written  responses 
prepared  throughout  SSA.  Directs  the 
internal  communications  program  in 
SSA. 

Section  S5E.10.     The  Office  of 
Govemmenal  Affairs — (Organization): 
OCA.  under  the  leadership  of  the 
Associate  Commissioner  for 
Governmental  Affairs,  includes: 

A.  The  Associate  Commissioner  for 
Governmental  Affairs  (S5E). 

B.  The  Deputy  Associate 
Commissioner  for  Governmental  Affairs 
(35E). 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for 
Governmental  Affairs  (S5E). 

D.  The  Office  of  Communications 
Technology  (S5EB),  which  includes: 

1.  The  Technical  Services  Staff 
(S5EB1). 

2.  The  Visual  Graphics  Staff  (SSEB3). 

3.  The  Media  Production  Staff 
(S5EB4). 

4.  The  Media  Development  Group 
(S5EB5). 

E.  The  Office  of  Information  (S5EH], 
which  includes: 

1.  The  Editorial  Planning  and 
Evaluation  Staff  (S5EH2). 

2.  The  Internal  Communications  Staff 
(S5EH3). 

F.  The  Office  of  Public  Inquiries 
(S5EP),  which  includes: 

1.  The  Division  of  Correspondence 
Appraisal  and  Policy  (S5EP5). 

2.  The  Inquiries  Processing  Divisions  I 
tS5EP6)  and  U  [S5EP7]. 


3.  The  Freedom  of  Information  Staff 
(S5EM1). 

G.  The  Office  of  External  Affairs 
{S5EM). 

1.  The  Community  Affairs  Staff 
(S5EP1J. 

2.  The  External  Liaison  Staff  (S5EM2). 

3.  The  Regional  External  Affairs  Staff 
(S5EM3). 

4.  The  Regional  Support  and  Special 
Projects  Staff  (S5EM4). 

Section  S5E.20    The  Office  of 
Governmental  Affairs — (Functions): 

A.  The  Associate  Commissioner  for 
Governmental  Affairs  (S5E)  is  directly 
responsible  to  DCPEA  for  carrying  out 
OGA's  mission  and  provides  managerial 
direction  to  the  major  components  of 
OGA. 

B.  The  Deputy  Associate 
Commissioner  for  Governmental  Affairs 
(S5E)  assists  the  Associate 
Commissioner  in  carrying  out  his/her 
responsibilities  and  performs  other 
duties  as  the  Associate  Commissioner 
may  prescribe. 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for 
Governmental  Affairs  (S5E)  provides  the 
Associated  Commissioner  and  Deputy 
Associate  Commissioner  with  staff 
assistance  on  the  full  range  of  their 
responsibilities. 

D.  The  Office  of  Communications 
Technology  (OCT)  (SbEB)  directs  and 
implements  technical  information 
communications  functions  for  the 
Agency.  The  Office  develops  the 
Agency's  goals  and  objectives  for  using 
the  media  to  promote  SSA  programs  and 
policies.  The  Office  is  responsible  for 
the  design  and  production  of  audiovisual 
and  graphics  materials.  The  Office 
utilizes  state-of-the-art  technological 
theories,  principles  and  methodologies, 
in  determining  and  creating  the  most 
effective  means  of  communicating  the 
Agency's  information.  OCT  includes  the 
following  components  and  functions: 

1.  The  Technical  Services  Staff 
(S5EB1). 

a.  Plans,  develops  and  directs 
electronic  systems  required  ''or  the 
Agency's  television  and  auu.ovisual 
productions  and  mangement 
communications. 

b.  Coordinates  all  technical  activities 
related  to  the  Agency's  television  and 
audiovisual  production  system. 

2.  The  Visual  Graphics  Staff  (S5EB3). 

a.  Plans  and  designs  public 
information  audiovisual  materials. 
Provides  advice  and  consultation  to 
other  components  concerning  the  design 
of  audiovisual  materials. 

b.  Directs  the  preparation  of 
specifications  for  media  materials 
produced  by  professional  specialists 
under  contract. 


c.  Produces  materials  in  various  media 
for  the  observance  of  special  ceremonial 
events. 

3.  The  Media  Production  Staff 
(S5EB4). 

a.  Plans,  writes,  directs  and  edits 
motion  picture  and  television 
productions  covering  all  aspects  of 
Social  Security  for  public  information, 
SSA  training  and  management 
information  purposes. 

E.  The  Office  of  Information  (S5Ei  I) 
directs  SSA's  information  activities  to 
ensure  public  knowledgp  and 
understanding  of  programs  administered 
by  SSA.  The  Office  develops  and 
evaluates  goals,  objectives,  policies, 
standard.^  and  guidelines  for  SSA  public 
information  needs,  and  carries  out 
programs  to  inform  the  public  of  the 
purposes  and  provisions  of  SSA- 
administered  programs,  program 
changes  and  people's  rights  and 
responsibilities  under  these  programs. 
The  Office  prepares  and  determines 
distribution  of  a  wide  variety  of  public 
information  materials  on  all  phases  of 
SSA-administered  programs,  evaluates 
the  quality  of  informational  materials  to 
ensure  a  high-quality  product  and  helps 
in  public  affairs  training  in  SSA.  The 
Office  of  Information  (OI)  includes  the 
following  components  and  functions: 

1.  The  Editorial  Planning  and 
Evaluation  Staff  (S5EH2). 

a.  Develops  and  evaluates  goals  and 
objectives,  policies,  standards  and 
guidelines  for  SSA  public  information 
needs.  Prepare  public  information 
workplans  and  SSA's  National 
Communications  Objectives. 

b.  Provides  direction  and  quality 
control  of  information  materials  for  the 
administration  of  SSA  public  affairs  and 
public  information  programs. 

c.  Writes,  edits  and  produces  a  variety 
of  public  information  materials.  Provides 
advice  and  consultation  to  other 
components  on  editorial  policy  and 
methods  of  initiating  and  developing 
informational  programs. 

d.  Conducts  editorial  reviews  and 
approves  content,  format  and  style  of 
Social  Security  information  materials  for 
use  in  all  media. 

e.  Plans  and  conducts  a  public 
information  management  program. 
Determines  public  information  strategies 
for  a  wide  variety  of  public  information 
materials  on  all  phases  of  SSA- 
administered  programs. 

f.  Designs  and  conducts  broad 
evalaution  programs,  incorporating  and 
coordinating  various  evaluation 
methods,  techniques  and  efforts. 

2.  The  Internal  Communications  Staff 
(S5EH3). 
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a.  Directs  the  internal  communications 
program  in  SSA.  Publishes  a  variety  of 
information  materials,  including  a 
monthly  national  employee  magazine 
and  Central  Office  Bulletin.  Prepares 
and  edits  administrative  reports  and 
oresentations. 

b.  Provides  assistance  to  and 
appraises  internal  communications 
activities  in  SSA  field  organizations; 
identifies  weaknesses  in 
communications  SSA-wide,  and 
recommends  improvements. 

c.  Writes  and  produces  periodic  taped 
programs  used  nationw^ide  on  SSA 
television  monitors  for  purposes  of 
internal  communications  with  the  field 
components. 

F.  The  Office  of  Public  Inquiries 
{S5EP). 

Establishes  and  assesses  SSA  policy 
for  answering  public,  Congressional  and 
other  inquiries.  Responsible  for  Freedom 
of  Information  activities,  including 
policy  decisions.  Receives,  analyzes  and 
controls  high  priority  written  and 
telephone  inquiries;  prepares  responses 
when  appropriate  and  refers  those 
inquiries  requiring  specialized 
knowledge  to  the  appropriate 
component  for  response.  Studies 
correspondence  practices  in  use 
throughout  SSA.  Develops 
recommendations  to  improve  the 
effectiveness  of  SSA's  correspondence 
program.  Reviews  and  clears  all 
computer-generated  notices  and  form 
letters.  With  Office  of  Human 
Resoruces.  Training  and  Management 
Analysis'  (OHRTMA's)  approval  and 
support,  participates  in  training 
programs  in  SSA  headquarters  and  the 
field  components  to  improve 
correspondence  with  the  public. 
Provides  advice  and  assistance  to  SSA 
officials  and  liaison  with  HHS  on  public 
correspondence  matters.  The  Office  of 
Public  Inquiries  (OPI)  includes  the 
following  components  and  functions: 

1.  The  Freedom  of  Information  Staff 
(S5EP8]. 

a.  Directs  FOIA  activities  in  SSA 
headquarters,  develops  SSA's  FOIA 
policies  and  procedures,  and  prepares 
the  Annual  Report  to  Congress  on  these 
activities. 

b.  Decides  whether  records  are 
required  to  be  dislcosed  to  members  of 
the  public.  Develops  decisions  on  FOIA 
appeals  for  the  Commissioner  and 
Deputy  Commissioner.  Identifies 
problems  in  these  areas,  and 
recommends  corrective  action  as 
necessary. 

2.  The  Division  of  Correspondence 
Appraisal  and  Policy  (S5EP5). 

a.  Develops  SSA  correspondence 
program  objectives  and  SSA-wide 


policies  and  procedures  necessary  to 
implement  these  objectives. 

b.  Reviews  correspondence  practices 
in  use  throughout  SSA,  assessing 
adequacy  of,  and  adherence  to, 
established  policies  and  procedures. 

c.  Conducts  ongoing  appraisal  and 
special  studies  to  evaluate  the  quality  of 
correspondence  produced  SSA-wide, 
identifies  problem  areas  and  makes 
recommendations  for  corrective  action 
to  the  appropriate  official. 

d.  With  OHRTMA's  approval  and 
support,  participates  in  training 
programs  in  SSA  field  and  headquarters 
components  to  improve  the  quality  of 
SSA  correspondence. 

e.  Plans  for  effective  and  coordinated 
use  of  the  SSA  automated 
correspondence  system  to  control,  track, 
file  and  retrieve  inquiries  and  replies 
throughout  SSA. 

3.  The  Inquiries  Processing  Division  1 
(S5EP6)  and  II  (S5EP7). 

a.  Receives,  controls  and  replies  to 
incoming  correspondence. 

b.  Performs  necessary  technical  and 
general  research  on  inquiries  dealing 
with  all  areas  of  Social  Security. 
Prepares  written  responses  to  the 
majority  of  these  inquiries  and  the 
necessary  acknowledgment,  referral  and 
transfer  letters  for  those  requiring  the 
signature  of  SSA  component  heads 
below  the  level  of  Commissioner. 

c.  Determines,  from  correspondence 
received,  significant  trends  which  may 
point  up  programmatic  or  procedural 
difficulties  and  possible  public  relations 
problems  and  brings  these 
developments  to  the  attention  of  the 
appropriate  SSA  components. 

d.  Files  and  retrieves  SSA 
correspondence  and  replies  controlled  in 
the  SSA  automated  correspondence 
system  and  operates  the  terminals  for 
this  system.  Tracks,  follows  up  and 
furnishes  information  on  the  status  of 
high  priority  inquiries  and  responses 
processed  in  SSA. 

G.  The  Office  of  External  Affairs 
(S5EM]  implements  and  directs 
programs  designed  to  develop  and 
preserve  working  relationships  with  a 
wide  variety  of  national  organizations, 
special  interest  and  advocacy  groups, 
the  media,  and  other  Federal  agencies 
and  State  and  local  governments.  The 
Office  presents,  explains,  advocates  and 
defends  the  views  and  objectives  of 
SSA.  It  provides  the  avenue  for  bringing 
the  views  and  opinions  of  influential 
organizations  into  the  Agency.  The 
Office  is  responsible  for  reviewing  and 
considering  the  validity  of  SSA-related 
issues  and  concerns  raised  by  a  variety 
of  external  sources  and  recommending 
changes  or  referring  the  matter  to  other 
SSA  components  for  further  study.  The 


Office  facilitates  operational  dealings 
between  these  organizations  and  other 
SSA  components.  The  Office  is  also 
responsible  for  directing,  coordinating 
and  supporting  the  regional  public 
affairs/public  information  activities. 

1.  The  Community  Affairs  Staff 
(S5EM1). 

a.  Plans  and  implements  a  program  of 
community  liaison  for  the  Baltimore  and 
Washington,  DC  metropolitan  areas. 
Deals  primarily  with  SSA's  role  as  a 
large  employer  and  local  institution. 

b.  Identifies  problems  or  issues  which 
affect  SSA's  relationships  with  the 
communities. 

c.  Provides  advisory  and  consultative 
services  to  community  groups  and  other 
governmental  agencies  interested  in 
developing  community  affairs  programs 
related  to  Social  Security  programs. 

d.  Coordinates  with  the  Office  of 
Information  Management,  Acquisition 
and  Logistics,  Office  of  Materiel 
Resources,  on  the  SSA  headquarters 
tour  programs,  modifying  the  standard 
tours  for  special  audiences,  as 
necessary. 

2.  The  External  Liaison  Staff  (S5EM2). 

a.  Is  responsible  for  SSA's  interaction 
and  liaison  with  national-level 
leadership  of  key  special  interest  groups 
and  organizations,  other  Federal 
agencies,  and  State  and  local 
governments.  This  includes 
responsibility  for  presenting,  explaining, 
advocating  and  defending  SSA 
programs  and  initiatives.  Through 
influence  gained  with  the  leadership  of 
these  organizations  and  agencies, 
faciUtates  operational  dealings  between 
these  organizations  and  other  SSA 
components. 

b.  Develops  guidelines  and 
approaches  which  set  the  tone  for  all 
SSA  relationships  with  Federal.  State 
and  local  agencies. 

c.  Reviews  all  SSA  proposals 
changing  or  estabhshing  policies, 
regulations  and  operating  procedures  to 
determine  what  effect  they  might  have 
on  intergovernmental  relations  with  the 
public  or  external  affairs  initiatives. 

3.  The  Regional  External  Affairs  Staff 
(S5EM3). 

a.  Provides  onsite  leadership  and 
direction  to  the  regional  SSA  external 
affairs  program.  Analyzes  and  evaluates 
regional  public  affairs  activities,  and 
issues  regional  public  affairs  policies 
consistent  with  nationally-issued 
policies. 

b.  Serves  as  the  primary  regional 
contact  with  the  news  media, 
community  organizations  and 
congressional  staff  on  questions  and 
problems  of  a  regionwide  nature. 
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c.  Plans,  directs  and  coordinates  the 
development  of  regional  policies, 
directives  and  procedures  concerning 
the  relationships  of  SSA  programs  to 
public  and  private  welfare  and 
community  service  programs;  and 
coordinates  SSA's  regional  interaction 
with  other  agencies  and  organizations, 
including  the  extension  and 
improvement  of  social  services. 

d.  Manages  and  oversees  the  regional 
public  information  program.  Prepares 
and  disseminates  public  information 
materials.  Coordinates  the  development 
and  implementation  of  regional 
information  and  referral  programs. 

4.  The  Regional  Support  and  Special 
Projects  Staff  (S5EM4). 

a.  Serves  as  primary  liaison  with  the 
Regional  External  Affairs  Officers 
(EAOs),  keeping  them  informed  of  SSA 
and  HHS  public  information  policy, 
plans  and  activities.  Provides  guidance 
and  assists  in  interpreting,  analyzing, 
evaluating  pubhc  affairs/public 
information  needs  of  the  regions. 

b.  Initiates  and  directs  a  variety  of 
short-range  to  long-range  special 
projects  or  assignments  of  substantial 
significance  to  OGA.  Coordinates  the 
work  task  forces  and  workgroups 
representing  all  or  several  SSA 
components  for  the  purpose  of  solving 
complex  problems  resulting  from 
adverse  impacts  of  SSA  programs  and 
program  service  delivery  on  special 
groups  or  the  general  public. 

Delete  Subchapter  S5R  The  Office  of 
Policy  in  its  entirety  and  replace  with 
the  following: 

Chapter  S5R 

Office  of  Policy 

S5R.00    Mission 
S5R.10    Organization 
S5R.20    Functions 

Section  S5R.00  The  Office  of  Policy— 
(Mission):  The  Office  of  Policy  (OP) 
directs  the  planning  and  analysis  of 
programs  administered  by  SSA:  the 
Retirement,  Survivors  and  Disability 
Insurance  (RSOI)  programs  and  the 
Supplemental  Security  Income  (SSI) 
program.  It  coordinates  the  development 
of  policies  across  program  lines  to 
insure  consistency  in  implementation. 
The  Office  broadly  formulates, 
promulgates  and  interprets  programs, 
objectives  and  policy.  It  directs  studies 
and  makes  recommendations  about  the 
problems  of  income  maintenance, 
poverty  and  the  contributions  that  social 
insurance  and  related  programs  may 
provide  for  solving  these  problems.  It 
conducts  the  broad  research  and  the 
statistical  programs  of  the  Agency.  The 
Office  develops,  promulgates  and 
reviews  all  program  regulations  for 


consistency.  It  also  reviews  regulations 
for  directly-administered  programs  for 
consistency  with  statutory  and 
congressional  intent  and  with  SSA 
policy  decisions  and  requirements.  The 
Office  insures  that  policies  are 
coordinated  internally  and  that  all 
instructional  materials  developed  are 
compatible  with  overall  operating 
policies  and  practices  and  that  all 
notices  are  clear.  The  Office  evaluates 
the  effectiveness  of  national  policies  in 
meeting  program  goals,  and 
recommends  program  modifications.  It 
serves  as  a  focal  point  for  international 
policy  matters,  other  than  those  relating 
to  refugee  programs. 

Section  S5R.10  The  Office  of  Policy— 
(Organization):  The  Office  of  Policy, 
under  the  leadership  of  the  Associate 
Commissioner  for  Policy,  includes: 

A.  The  Associate  Commissioner  for 
Policy  (S5R). 

B.  The  Deputy  Associate 
Commissioner  for  Policy  (S5R). 

C.  The  Immediate  Office  of  the 
Associate  Conmiissioner  for  Policy 
(S5R). 

D.  The  Policy  Analysis  and 
Integration  Staff  (S5R). 

E.  The  Office  of  Research  and 
Statistics  (S5RH). 

1.  The  Publications  Staff  (S5RH1). 

2.  The  Program  Analysis  Staff 
(S5RH2). 

3.  The  Division  of  Economic  Research 
(S5RH3). 

4.  The  Division  of  Statistical 
Operations  and  Services  (S5RH4). 

5.  The  Division  of  Statistical  Analysis 
(S5RH5). 

F.  The  Office  of  International  Policy 
(S5RI). 

1.  The  Division  of  International 
Program  PoHcy  and  Agreements  (S5RJ1). 

2.  The  International  Studies  and 
Organizations  Staff  (S5RI2). 

3.  The  International  Activities  Staff 
(S5RJ3). 

G.  The  Office  of  Regulations  (S5RB). 

1.  The  Division  of  Regulations 
{S5RB1). 

2.  The  Division  of  Technical 
Documents  and  Privacy  (S5RB2). 

H.  The  Office  of  Directives 
Management  (S5RG). 

1.  The  Division  of  Policy,  Planning, 
Analysis  and  Review  (SSRGl). 

2.  The  Division  of  Publications  and 
Systems  Management  (S5RG2). 

3.  The  Notice  Policy  Staff  (S5RG3). 
Section  S5R.20  The  Office  of  Policy— 

(Functions): 

A.  The  Associate  Commissioner  for 
Policy  (S5R)  is  directly  responsible  to 
DCPEA  for  canying  out  OP's  mission, 
and  provides  general  supervision  to 
major  components  of  OP. 


B.  The  Deputy  Associate 
Commissioner  for  Policy  (S5R)  assists 
the  Associate  Commissioner  in  carrying 
out  his/her  responsibilities,  and 
performs  other  duties  the  Associate 
Commissioner  may  prescribe. 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  PoUcy 
(S5R)  provides  the  Associate 
Commissioner  and  Deputy  Associate 
Commissioner  with  staff  assistance  on 
the  full  range  of  their  responsibilities 
and  helps  coordinate  the  activities  of  OP 
components. 

D.  The  Policy  Analysis  and 
Integration  Staff  (S5RA)  serves  as  the 
focal  point  throughout  the  Agency  to 
make  certain  that  strategic  policy 
decisions  are  properly  translated  into 
operational  policies  and  procedures  and 
are  implemented  in  an  effective  manner. 
Provides  the  Executive  Staff  with 
information  on  operational  effects  of 
policy  decisions  under  consideration 
and  is  responsible  for  designing, 
implementing  and  assessing  the  results 
of  operational  models  which  test 
proposed  changes  in  policy.  The  Staff 
analyzes  issues  involving  existing 
agency  policies  and  options  for  change 
in  those  policies.  It  provides  analysis  of. 
and  advice  on,  significant  policy  issues 
to  the  Associate  Commissioner  for 
Policy,  the  DCPEA  and  the  Policy 
Council,  and  serves  as  secretariat  to  the 
Policy  Council. 

E.  The  Office  of  Research  and 
Statistics  (S5RH)  directs  the  planning 
and  analysis  of  program  policy,  and 
develops  and  conducts  SSA's  research 
and  statistical  program.  It  conducts 
research  on  income  security, 
redistribution  effects  on  the  economy  of 
Social  Security  benefits,  and  financing 
and  adequacy  of  cash  benefits.  It 
establishes  linkages  of  SSA  data  with 
data  from  other  statistical  and  record 
systems,  and  develops  and  simulates 
economic  models  to  analyze  the  impact 
of  present  and  projected  program 
alternatives  under  various  conditions. 
The  Office  publishes  research  findings, 
compiles  and  publishes  statistical  data 
and  provides  SSA-wide  statistical 
leadership  and  methodology  about 
statistics. 

The  Office  of  Research  and  Statistics 
(ORS)  includes  the  following 
components  and  functions: 

1.  The  Publications  Staff  (S5RH1). 

a.  Advises  ORS  on  the  development, 
organization  and  presentation  of 
research  and  statistical  studies  to  be 
published. 

b.  Directs  a  continuous  review  of  the 
research  publications  program,  analyzes 
material  submitted  for  publication  and 
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surveys  the  effectiveness  of  ongoing 
publication  series. 

C.  Assesses  informational  needs  of 
the  SSA  staff,  other  Governmental 
agencies,  social  scientists  and  the  public 
for  data  and  findings  from  the  ORS 
research  program. 

2.  The  Program  Analysis  Staff  (S5RH2) 
plans,  designs  and  conducts  surveys  of 
program  target  groups  and  performs 
policy-relevant  research.  Analyzes  the 
impact  of  proposed  policy  options  and 
legislative  proposals,  analyzes  special 
high  priority  issues,  and  prepares 
briefing  materials  for  SSA 
administrators. 

3  The  Division  of  Economic  Research 
(S5RH3). 

a.  Plans,  directs  and  executes  issue- 
oriented  research  to  provide  information 
about  relationships  between  the  Social 
Security  program,  the  economy,  and 
other  aspects  of  society. 

b.  Makes  program  revenue  projections 
and  interprets  changing  demographic 
and  economic  trends  as  they  relate  to 
the  broad  field  of  economic  security  and 
to  overall  economic  and  social  pohcy. 

c.  Studies  such  major  areas  as:  Social 
Security  Hnancing,  economic  impacts  of 
Social  Security,  income  maintenance, 
effect  of  Social  Security  on  lifetime 
income  redistribution,  alternative 
measures  of  income  adequacy,  and 
labor  market  and  retirement  behavior. 

4.  The  Division  of  Statistical 
Operations  and  Services  (S5RH4). 

a.  Plans  and  directs  the  development, 
implementation,  maintenance  and 
revision  of  a  broad  statistical  program  to 
support  the  research  and  analysis 
responsbilities  of  ORS  concerning  the 
basic  RSDI  and  SSA  program  statistics. 

b.  Provides  statistical  services 
throughout  SSA  and  technical 
consultation  to  users  of  these  statistics, 
both  within  and  outside  SSA. 

5.  The  Division  of  Statistical  Analysis 
(S5RH5). 

a.  Plans  and  develops  a  continuing 
program  of  research  and  analysis 
related  to  Social  Security,  SSI,  other 
social  welfare  programs  and  to  the 
employment,  earnings  and  coverage 
status  of  the  nation's  workforce. 

b.  Plans  and  directs  the  collection  for 
publication  of  Old-Age  Survivors  and 
Disability  Insurance  and  SSI  statistics, 
as  well  as  statistics  on  employment  and 
earnings  covered  under  the  Social 
Security  program. 

F.  The  Office  of  International  Policy 
(S5RI)  represents  SSA  on  matters  of 
international  research  and  statistics 
within  HHS.  within  the  academic 
community  and  in  coordination  with 
SSA's  OGA,  with  other  public  and 
private  agencies  and  organizations. 
Serves  as  SSA  liaison  to  international 


agencies  and  associations  which  deal 
with  Social  Security  matters.  Negotiates 
international  Social  Security  agreements 
with  foreign  governments  and  develops 
policies  and  procedures  to  implement 
the  agreements.  Provides  programs  of 
training  and  technical  consultation  on 
Social  Security  and  related  fields  to 
foreign  Social  Security  officials  and 
other  foreign  experts.  Plans  and 
coordinates  programs  of  technical 
assistance  to  foreign  Social  Security 
institutions.  Serves  as  liaison  with  other 
Federal  agencies,  such  as  the 
Department  of  State  and  the  Department 
of  the  Treasury  on  Social  Security 
program  matters  outside  the  United 
States.  The  Office  of  International  Policy 
includes  the  following  components  and 
functions: 

1.  The  Division  of  International 
Program  Policy  and  Agreements  (S5RJ1). 

a.  Plans,  develops  and  evaluates 
program  policies  and  procedures 
relating  to  foreign  claims  administration 
and  beneficiaries,  and  modiHes  policies 
and  procedures  to  meet  program 
requirements  in  foreign  countries. 

b.  Negotiates  international  Social 
Security  (totalization)  agreements  with 
foreign  governments  and  takes  the 
actions  necessary  to  secure  their 
approval,  develops  and  evaluates 
agreements  and  administers  the 
coverage  provisions  of  the  agreements. 

c.  Interacts  with  various  SSA 
components,  HHS,  other  Federal 
agencies  and  governments  of  other 
countries  on  all  foreign  program  matters, 
including  evaluation  of  foreign  social 
insurance  systems  for  alien  nonpayment 
purposes,  benefit  payment  delivery  and 
restrictions,  acceptability  of  foreign 
evidence  and  program  integrity. 

d.  Conducts  legislative  and  regulatory 
reviews,  studies  and  analysis  of  all 
matters  relating  to  international  policy 
and  international  Social  Security 
agreements,  and  takes  necessary 
legislative  or  regulatory  action  on 
foreign  program  and  agreement 
problems  requiring  such  remedy. 

2.  The  International  Studies  and 
Organizations  Staff  (S5RJ2). 

a.  Develops  and  implements  a 
methodology  for  international  statistical 
comparisons.  Develops  statistical 
methods  involving  data  in  such  fields  as 
labor  statistics,  gross  national  product, 
benefit  formulae  and  financing  for  a 
comparison  of  the  information  of  these 
areas  of  interest  between  the  United 
Slates  and  other  nations. 

b.  Directs  analytical  studies  involving 
comparisons  of  particular  aspects  of 
Social  Security  measures  in  selected 
groups  of  countries. 

c.  Coordinates  and  advises  high-level 
agency  officials,  congressional 


committees  and  various  firms  and 
institutions  on  the  operation  of  the 
Social  Security  systems  of  foreign 
countries.  Represents  the 
Administration  and  Department  at 
international  conferences  and  seminars 
on  economic  development  and  Social 
Security. 

d.  Plans  and  organizes  the  work  of 
consultants,  outside  contractors  and 
regular  staff  in  establishing  international 
exchanges  for  the  purpose  of  creating  a 
data  bank  capable  of  sustaining  the 
research  program. 

e.  Coordinates  and  advises  high-level 
agency  officials  with  regard  to  agency 
participation  in  international 
organizations  active  in  the  social  policy 
field. 

3.  The  International  Activities  Staff 
(S5RJ3). 

a.  Provides  training,  orientation  and 
consultation  programs  on  Social 
Security  to  foreign  Social  Security 
officials  and  experts  in  related  field. 

b.  Develops  and  coordinates  technical 
assistance  to  foreign  Social  Security 
institutions. 

c.  Serves  as  the  SSA  focal  point  in 
providing  information  about  United 
States  Social  Security  programs  to 
foreign  and  international  sources. 

d.  Plans  and  coordinates  foreign  travel 
by  SSA  officials. 

G.  The  Office  of  Regulations  (SSRBj 
plans,  develops  and  writes  SSA 
regulations  and  provides  for  the 
publication  of  regulations.  Performs  an 
ongoing  assessment  of  the  regulations 
process  in  SSA.  Plans,  develops  and 
publishes  various  technical  documents 
relating  to  the  Social  Security  Act  and 
programs;  directs  the  fo.'mulation  and 
promulgation  of  SSA  confidentiality/ 
disclosure  policy.  In  coordination  with 
SSA's  OGA,  negotiates  with  other 
Federal  and  non-Federal  agencies, 
organizations  and  institutions  on 
matters  within  the  Office's  mission. 

1.  The  Division  of  Regulations  (S5RB1) 
plans,  develops  and  writes  regulations 
governing  Social  Security  programs  and 
assesses  the  regulations  process  in  SSA. 
Coordinates,  within  SSA,  the  review  and 
clearance  of  regulations  for  the  claims 
and  payment  processes  developed  for 
the  RSDI  program;  the  SSI  program  and 
the  Black  Lung  Benefits  programs  and 
assures  that  SSA's  OP  has  input  into  the 
regulations  development  process. 
Coordinates  activities  with  HHS'  Office 
of  the  General  Counsel  on  the  issuance 
of  regulations.  Negotiates  with  HHS  and 
the  Office  of  the  Federal  Register  on 
regulations  matters  and  other  areas  of 
concern  to  this  Office. 

2.  The  Division  of  Technical 
Documents  and  Privacy  [S5RB2)  plans 


and  develops  rulings  to  provide 
interpretations  and  applications  of  the 
Social  Security  Act.  Develops  and 
publishes  general  and  special 
compilations  of  Social  Security  laws, 
various  technical  issuances  and  program 
handbooks.  Develops  and  promulgates 
program  policy  dealing  with  the 
confidentiahty/disclosure  of  SSA 
records;  reviews  SSA's  activities  to 
assure  compliance  with  the  Privacy  Act 
and  related  laws  and  regulations. 
Evaluates  policies  to  determine  whether 
training  is  needed  to  assure  their 
effective  implementation,  and 
partcipates  in  the  development  of 
training  materials. 

H.  The  Office  of  Directives 
Management  (S5RG)  directs  the  review, 
coordination,  publication  and 
distribution  of  program  instructions  and 
other  materials  to  insure  uniformity, 
lack  of  duplication  and  compatability  of 
all  SSA  operational,  instructional  and 
informational  material;  participates  in 
determining  the  instructional  needs  of 
SSA  operating  personnel.  Directs 
technical  review  of  program  operating 
instruction  to  insure  proper  integration, 
organization,  clearance  and  audience  for 
materials  prepared  by  various  SSA 
components  for  the  Program  Operations 
Manual  System  (POMS).  Coordinates 
publication,  distribution  and 
warehousing  of  all  program  instructional 
and  related  materials,  and  directs  a 
quality  review  of  new  issuances  to 
insure  proper  reproduction  of  printed 
materials.  Indexes  all  program 
instructional  materials  and  determines 
user  needs  in  this  area.  Provides 
direction  for  notice  content  and  design 
throughout  SSA.  Faiticipstos  with  SSA's 
Systems  organizations  in  the  design, 
development  and  ongoing 
administration  of  a  computerized  system 
for  storing,  updating,  publishing  and 
distributing  operational  instructions  and 
materials;  coordinates  with  SSA's 
OHRTMA,  as  appropriate.  Establishes 
policies  and  guidelines  for  the 
distribution,  required  by  the  FOIA,  of 
SSA  program  publications  for  the  public. 

1.  The  Division  of  Policy,  Planning, 
Analysis  and  Review  (S5RG1)  identifies 
major  problems  with  SSA's  program 
instructions  system  and  researches, 
analyzes,  develops  and  recommends 
solutions.  Conducts  comprehensive 
planning,  market  surveys  and  analyses 
to  determine  how  current  and  emerging 
technologies  can  be  utilized  to  improve 
SSA's  current  and  projected  program 
instructions  needs  and  operational 
environment.  Implements,  monitors  and 
maintains  agencywide  writing  standards 
for  the  content  and  format  of  POMS. 
Designs,  establishes  and  implements 


nationwide  standards,  policies  and 
procedures  governing  the  management, 
development,  presentation,  publication 
and  distribution  of  SSA's  nationwide 
program  instructions  system.  The 
division  reviews  all  SSA  requests  for 
approval  to  publish  SSA  program 
instructions  and  prepares 
recommendations  for  approval/ 
disapproval  for  the  Director,  ODM. 
The  division  conducts  a  technical 
review  of  all  SSA  program  operating 
instructions,  program  circulars,  forms 
and  teletypes.  Authorizing  components 
are  advised  on  the  technical  accuracy  of 
each  issuance  in  accordance  with 
established  standards  and  guidelines. 
These  include  proper  placement, 
vehicle,  organization,  format,  clearance, 
clarity,  consistency  and  effectiveness. 
Operating  instructions  are  reviewed  at 
the  preliminary,  intercomponent  and 
final  stages  of  development.  Regional 
and  processing  center  program 
issuances  are  reviewed  and  monitored. 

2.  The  Division  of  Publications  and 
Systems  Management  (S5RG2)  prepares 
for  publishing,  distributing  and 
warehousing  all  SSA  program 
instructions.  Conducts  an  ongoing 
program  of  devleopment,  maintenance 
and  appraisal  of  publications  operations 
and  procedures  for  SSA  program 
instructions  to  insure  timely  printing  and 
delivery  of  a  good  quality  instruction. 
Develops  specifications  for  and 
manages  electronic  publication  systems. 
Analyzes  content  of  program  directives 
to  determine  indexing  terminology  and 
references,  and  synthesizes  all  indexing 
activities  for  index  integrity,  thesaurus 
control,  and  publication  of  a  topical 
index.  Manages  all  activities  within  the 
Office  of  Directives  Management  (ODM) 
dealing  with  the  planning,  analysis, 
design,  implementation  and 
maintenance  of  computer-based  office 
systems,  integrated  automated 
information  systems,  full-text  retrieval 
data  bases,  automated  text  processing 
and  electronic  publishing.  Administers 
SSA's  electronic  data  base  of  program 
policy  and  directives. 

3.  The  Notice  Policy  Staff  (S5RG3) 
serves  as  the  focal  point  for  SSA's  effort 
to  improve  service  to  the  public  through 
issuing  clear  notices.  Designs  and  writes 
notices  and  selected  forms.  Provides 
direction  for  notice  content  and  design 
throughout  SSA.  Acts  as  a  clearinghouse 
through  which  program  offices  submit 
proposed  new  or  revised  notices  and 
selected  forms.  Assesses  the  impact  of 
new  notices  on  public  service.  Oversees 
training  for  operations  and  programs 
components  to  improve  the  quality  of 
notices. 

Add  the  following  new  Subchapter: 


Subchapter  (S5B) 

Office  of  Legislation  and  Congressional 

Affairs 

S5B.00    Mission 


S5B.10 
S5B.20 


Organization 
Functions 


Section  (S5B.00)  The  Office  of 
Legislation  and  Congressional  Affairs — 
(Mission): 

The  Office  of  Legislation  and 
Congressional  Affairs  develops  and 
conducts  the  legislative  plaiming 
program  of  SSA  and  serves  as  the  focal 
point  for  all  legislative  activity  in  SSA; 
analyzes  legislative  and  regulatory 
initiatives,  and  develops  specific 
requirements  and  decisions.  The  Office 
evaluates  the  effectiveness  of  programs 
administered  by  SSA  in  terms  of 
legislative  needs,  and  analyzes  and 
develops  recommendations  on  related 
income  maintenance,  social  service  and 
rehabilitation  program  proposals, 
particularly  those  which  may  involve 
coordination  with  SSA-administered 
program,  and  on  other  methods  of 
providing  economic  security.  It  provides 
advisory  service  to  SSA  and  HHS 
officials  on  legislation  of  interest  to  SSA 
pending  in  Congress.  It  also  provides 
legislative  specification  drafting  service 
to  officals  within  the  Executive  Branch, 
congressional  committees,  individual 
members  of  Congress  and  private 
organizations  interested  in  Social 
Security  legislation.  It  establishes  and 
maintains  a  working  relationship  with 
all  members  of  Congress. 

Section  (S5B.10)  The  Office  of 
Legislation  and  Congressional  Affairs — 
(Organization): 

The  Office  of  Legislation  and 
Congressional  Affairs,  under  the 
leadership  of  the  Associate 
Commissioner  for  Legislation  and 
Congressional  Affairs,  includes: 

A.  The  Associate  Commissioner  for 
Legislation  and  Congressional  Affairs 
(S5B). 

B.  The  Deputy  Associate 
Commissioner  for  Legislation  and 
Congressional  Affairs  (S5Bj. 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Legislation 
and  Congressional  Affairs  (S5B). 

D.  The  Legislative  Reference  Staff 
(S5BA). 

E.  The  Congressional  Relations  Staff 
(S5BB). 

F.  The  Division  of  Disability  and 
Supplemental  Security  Income  (S5BC). 

G.  The  Division  of  Retirement  and 
Survivors  Benefits  (S5BE). 

H.  The  Office  of  Policy  Development 
(S5BG). 
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Section  (S5B.20)  The  Office  of 
Legislation  and  Congressional  Affairs — 
(Functions): 

A.  The  Associate  Commissioner  for 
Legislation  and  Congressional  Affairs 
(S5B)  is  directly  responsible  to  DCPEA, 
for  carrying  out  the  Office  of  Legislation 
and  Congressional  Affairs  (OLCA) 
mission  and  providing  general 
supervision  to  the  major  components  of 
OLCA. 

B.  The  Deputy  Associate 
Commissioner  for  Legislation  and 
Congressional  Affairs  assists  the 
Associate  Commissioner  in  carrying  out 
his/her  responsibilities  and  performs 
other  duties  as  the  Associate 
Commissioner  may  prescribe. 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Legislation 
and  Congressional  Affairs  provides  the 
Associate  Commissioner  and  Deputy 
Associate  Commissioner  with  staff 
assistance  on  the  full  range  of  their 
responsibilities. 

D.  The  Legislative  Reference  Staff 
(S5BA]. 

1.  Tracks  legislative  bills,  highlights 
items  of  interest  from  the  Congressional 
Record  and  other  publications  for  OLCA 
and  SSA's  Executive  Staff,  and  provides 
support  for  other  OLCA  and  SSA 
components  at  congressional  hearings. 

2.  Assists  individual  members  of 
Congress  and  their  staffs  and 
congressional  committee  staffs  by 
responding  to  requests  for  information 
on  pending  and  proposed  Social 
Security  legislation,  related  legislative 
proposals  and  the  legislative  history  of 
the  Social  Security  program. 

3.  Reviews  legislative  proposals  for 
consistency  with  existing  program  goals, 
philosophy  and  program  requirements. 

E.  The  Congressional  Relations  Staff 
(S5BB). 

1.  Develops  and  preserves  working 
relationships  with  members  of  Congress 
covering  the  full  range  of  program  and 
administrative  matters. 

2.  Serves  as  consultant  to  the 
Associate  Commissioner,  OLCA  with 
regard  to  establishing  and  maintaining 
effective  congressional  relationships. 

3.  Maintains  productive  relationships 
with  all  members  on  behalf  of  the 
Agency.  Conducts  dialogue  on  a  routine 
basis,  and  participates  in  negotiations 
on  highly  sensitive  matters  with 
members. 

F.  The  Division  of  Disability  and 
Supplemental  Security  Income  (S5BC). 

1.  Develops  and  explains  Disability 
Insurance  (DI)  and  SSI  programs, 
principles  and  philosophy. 

2.  Studies  the  SSI  program 
interrelationships  with  Social  Security 
Income  maintenance,  child  support 
enforcement,  food  stamps,  employment 


and  other  Federal,  State  and  local 
programs,  and  recommends  methods  for 
coordinating  these  programs. 

3.  Reviews  proposed  regulations 
dealing  with  the  DI  program  and  the  SSI 
program  for  the  aged,  blind  and 
disabled,  to  assure  consistency  with 
policy  requirements  and  decisions. 

4  Develops  and  evaluates  legislative 
proposals  for  changes  in  the  DI  and  SSI 
programs,  the  SSA  hearings  and  appeals 
process  and  the  process  for  approving 
attorney  fees  under  the  programs. 

5.  Provides  technical  and  advisory 
services  to  other  agencies  within  the 
Executive  Branch,  congressional 
committees  and  individual  members  of 
Congress,  State  officials  and  private 
organizations  having  an  interest  in  the 
DI  and  SSI  programs,  the  SSA  hearings 
and  appeals  process  and  the  process  for 
approving  attorney  fees  under  the 
programs. 

G.  The  Division  of  Retirement  and 
Sur/ivors  Benefits  (SoBE). 

1.  Develops  and  explains  program 
principles  and  philosophy. 

2.  Develops  and  evaluates  legislative 
proposals  for  changes  in  the  areas  of 
retirement  and  survivors  benefits  and 
coverage. 

3.  Conducts  studies  of  broad 
programmatic  issues,  including  the 
philosophy,  tax  rates,  alternative 
methods  of  financiing  trust  fund 
operations,  and  management  and 
eligibility  requirements  for  dependents 
and  survivors'  benefits,  the  level  of 
Social  Security  benefits,  value  of 
benefits  in  relation  to  contributions, 
benefits  computation  methods,  which 
dependents  should  receive  benefits  and 
the  establishment  of  priority  among 
these  dependents. 

4.  Recommends  methods  for 
coordinating  the  protection  afforded 
under  Social  Security  with  that  afforded 
under  other  public  and  private  benefit 
programs. 

5.  Reviews  proposed  regulations 
dealing  with  Retirement  and  Survivors 
Insurance  (RSI),  Social  Security 
coverage,  interprogram  relationships 
and  various  other  issues  including  the 
Social  Security  Retirement  Test,  insured 
status  and  the  definitions  of 
employment  and  wages,  to  assure  cross- 
program  consistency  with  policy 
requirements  and  decisions. 

6.  Provides  technical  and  advisory 
service  to  other  agencies  within  the 
Executive  Branch,  congressional 
committees  and  individual  members  of 
Congress,  State  officials  and  private 
organizations  having  an  interest  in  RSI, 
Social  Security  coverage  or 
interprogram  relationships. 

H.  The  Office  of  Policy  Development 
(S5BG)  represents  the  policy  views  and 


goals  of  the  Executive  Staff.  Provides 
advice  and  assistance  to  DCPEA  in  the 
development  of  basic  policy  consistent 
with  the  objectives  and  goals  of  the 
Administration.  Formulates  agency 
policy  philosophy  and  goals  covering 
major  aspects  cf  the  program,  both  short 
and  long  term.  Insures  ihfit  formulated 
philosophy  and  goals  are  incorporated 
into  agency  legislative  and  policy 
activities. 

Dated:  August  24, 1968. 
Otis  R.  Bowcn, 

Secretary. 

\rR  Doc.  88-19879  Filed  8-31-88;  8:45  am) 
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Centers  for  Disease  Control 

Breast  Cancer  Tracking  and 
Surveillance  Project;  Program 
Announcement  and  Notice  of 
Availability  of  Funds  for  Fiscal  Year 
1988 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  in  Fiscal  Year  1988  for  a 
Cooperative  Agreement  to  establish  a  4- 
year  breast  cancer  screening  and 
tracking  program  with  the  State  of 
Colorado  Department  of  Health. 
Assistance  will  be  provided  only  to  the 
State  of  Coloriido  Department  of  Health 
in  support  of  this  project.  No  other 
applications  are  solicited  or  will  be 
accepted. 

Authority 

This  program  is  authorized  under 
section  317  of  the  Public  Health  Service 
Act.  The  Catalog  of  Federal  Domestic 
Assistance  Number  is  13.283. 

Background 

Breast  cancer  represents  a  serious 
public  health  problem  in  the  Denver 
area.  There  were  2,287  new  invasive 
breast  cancers  diagnosed  in  the  Denver 
5-county  area  between  1982-84, 
representing  a  13  percent  increase  over 
the  previous  3-year  period.  This  increase 
in  the  number  of  new  cases  is  greater 
than  the  increase  observed  nationally. 
The  age-adjusted  incidence  rate  is  1 
percent  higher  than  that  observed  in 
National  Center  Institute  Surveillance 
Epidemiology  and  End  Results  program 
data  for  the  same  period.  Black  women 
actually  have  a  higher  lifetime  risk  than 
white  women  (1  in  10.5  vs.  1  in  11.4),  and 
these  cumulative  risks  represent  a 
significant  increase  over  the  previous 
decade  for  both  black  and  white 
women.  Although  the  risk  of  breast 
cancer  does  not  appear  to  be  as  great 
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arnciig  Hispanic  women  (1  in  21).  that 
risk  has  also  increased  since  the 
previous  decade.  Data  also  confirm  that 
survival  is  much  poorer  among  women 
from  poor  neighborhoods.  It  is  estimated 
that  the  annual  cost  for  providing 
mammography  for  medically  indigent 
women  (representing  12  percent  of  the 
549.800  women  in  Colorado  over  age  40) 
would  be  $4.1  million,  at  an  average 
price  of  $75  per  mammogram.  No  data 
are  available  on  the  proportion  of 
women  in  Colorado  who  have  had  a 
mammogram,  or  had  one  within  the 
previous  year,  but  it  can  be  assumed 
that  this  screening  technique  is 
underutilized  as  is  the  case  nationally. 

Purpose  and  Cooperative  Activities 

The  purpose  of  this  program  is  to 
provide  support  to  the  Department  of 
Health,  State  of  Colorado,  in  response  to 
an  unsolicited  application  for  assistance 
to  establish  a  tracking  and  surveillance 
component  for  their  planned 
comprehensive  breast  cancer  control 
program.  The  State  has  requested  funds 
from  CDC  to  support  the  design  and 
implementation  of  the  client  tracking 
and  surveillance  system.  The  Colorado 
Department  of  Health  is  proposing  to 
monitor  both  screening  and  diagnostic 
protocols.  In  addition  to  providing 
centralized  computerized  tracking  of  all 
women  screened  at  one  of  the  State 
designated  sites,  they  also  propose  to 
mail  reminders  to  women  30  days  before 
the  first  or  second  yearly  anniversary  of 
their  last  mammogram,  as  is  appropriate 
according  to  certain  screening 
guidelines.  After  several  years  this 
tracking  and  followup  system  will  be 
available  for  purchase  from  Colorado  by 
providers,  hospitals,  and  mammography 
centers  on  a  subscription  basis,  thus 
providing  providers  and  women  in 
Colorado  with  a  major  component  of  a 
permanent,  self-sustaining  breast  cancer 
control  program. 

A.  Recipient  activities  will  include: 

1.  Design  and  implement  a 
computerized  client  tracking  and  follow 
up  system  that  initiates  annual/bi- 
annual reminders  to  women  about  the 
need  for  scheduling  their  mammograms. 

2.  Utilize  a  tracking  system  to  monitor 
diagnostic  protocols  and  through  linkage 
with  the  Colorado  Cancer  Registry, 
evaluate  the  efficacy  of  recommended 
screening  and  therapeutic  protocols. 

3.  Pilot  a  system  that  will  provide 
annual/bi-annual  reminders  to  women 
about  the  need  for  scheduling  their 
mammogram. 

4.  Increase  medical  provider 
endorsement  and  appropriate  referral 
for  screening  mammography. 

B.  Centers  for  Disease  Control  will: 


1.  Provide  consultation  in  computer 
software  design  for  the  development  of 
a  computerized  tracking  and  followup 
system. 

2.  Provide  consultation  in  analysis  of 
existing  epidemiologic  data  on  breast 
cancer  in  the  State. 

3.  Provide  consultation  in  analysis  of 
data  on  availability  and  utilization  of 
mammography. 

4.  Provide  consultation  and  assistance 
in  the  evaluation  of  a  State-wide 
computerized  tracking/surveillance 
system  for  breast  cancer  screening. 

Review  Criteria 

The  application  will  be  reviewed 
according  to  the  following  criteria: 

A.  The  extent  of  the  applicant's 
understanding  of  the  requirements, 
problems,  objectives,  complexities,  and 
interactions  required  of  this  cooperative 
agreement. 

B.  The  quality  of  implementation  plan 
for  project,  including  a  time  schedule. 

C.  The  ability  to  provide  knowledge 
and  resources  to  perform  this  project 
and  the  quality  of  proposed  approach  in 
carrying  out  the  responsibilities. 

D.  The  qualifications  and  time 
allocations  of  the  existing  staff  and  staff 
to  be  assigned  to  this  project,  quality  of 
facilities,  office  space,  necessary 
equipment,  and  support  staff  resources 
available  for  the  performance  of  this 
project. 

E.  Describe  plans  to  publish  results 
and  designate  responsibilities  for 
scientific  publications  and  authors, 
summary  documents,  new  releases,  etc. 

Other  Requirements 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372 
"Intergovernmental  Review  of  Federal 
Programs." 

The  Reasons  for  Proposing  the  State  of 
Colorado  Department  of  Health  as  the 
Recipient  of  this  Program 

The  Colorado  Department  of  Health 
has  requested  funds  through  an 
unsolicited  proposal  to  support  one 
component  of  their  State-wide  breast 
cancer  control  program.  The  State  of 
Colorado  has  designed  an  innovative 
project  that  integrates  service  delivery 
to  high  risk  groups  with  computer 
technology  to  prevent  breast  cancer 
mortality.  The  proposal  is  unique  in  that 
it  positions  the  Colorado  Department  of 
Health  for  leadership  in  the  design  and 
implementation  of  a  computerized 
tracking  system  for  mammography  that 
services  both  the  public  and  private 
sectors,  and  if  successful,  will  provide  a 
model  that  can  be  used  by  other  States. 
Moreover,  the  project  will  target  high- 
risk  women,  aged  45  and  older,  who  are 


medically  indigent  and  cannot  afford  a 
mammogram. 

It  is  proposed  that  this  assistance  for 
a  tracking  and  surveillance  program  be 
negotiated  with  the  State  of  Colorado 
Department  of  Health  for  the  following 
reasons: 

A.  The  Colorado  Department  of 
Health  initiated  this  program,  and  with 
the  exception  of  the  tracking  and 
surveillance  component,  will  be  entirely 
supported  by  the  State. 

B.  The  program  is  statewide  and  will 
target  high-risk  women  aged  45  and 
older  who  are  medically  indigent  and 
cannot  afford  a  mammogram. 

C.  The  proposal  is  unique  in  that  it 
positions  the  Colorado  Department  of 
Health  for  leadership  in  the  design  and 
implementation  of  a  computerized 
tracking  system  that  will  provide  a 
model  that  can  be  used  by  other  States. 

D.  The  State  has  demonstrated 
initiative  in  this  area  in  establishing  the 
Colorado  Breast  Cancer  Control 
Commission  in  1984  and  the  Department 
of  Health  has  established  the  Breast 
Cancer  Control  Advisory  Conmiittee 
consisting  of  the  following 
subcommittees: 

(1)  Medical/Technical  Subcommittee; 

(2)  Program  Policy/Management 
Issues  Subcommittee; 

(3)  Marketing/Public  Information 
Subcommittee; 

(4)  Mammography  Quality  Control 
Subcommittee. 

E.  This  program  is  designed  to  reduce 
mortality  and  morbidity  from  breast 
cancer  by  screening  25  percent  of  the 
State's  female  population  age  45  and 
older  within  5  years. 

F.  This  project  will  increase  the 
proportion  of  women  who  follow  a 
lifetime  program  of  breast  care  by 
providing  education,  financial 
assistance,  tracking,  and  followup. 
Ultimately  this  program  will  develop  a 
permanent,  self-sustaining  breast  cancer 
control  program. 

Reporting  Requirements 

The  recipient  of  this  assistance  award 
will  submit  quarterly  and  annual 
summary  progress  reports  providing 
details  of  accomplishments. 

Fina*-    al  status  reports  must  be  filed 
no  la.cf  than  90  days  after  the  end  of 
each  budget  period.  Final  Financial 
Status  and  Progress  Reports  are 
required  at  the  end  of  the  project  period. 

Availability  of  Funds 

It  is  expected  that  approximately 
$148,000  will  be  available  in  Fiscal  Year 
1988  to  fund  this  cooperative  agreement. 
The  cooperative  agreement  will  begin  on 
or  about  September  29. 1988.  and 
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depending  upon  the  availability  of 
funds,  the  project  will  be  funded  for  a 
12-month  budget  period  within  a  4-year 
project  period  with  approximately 
$123,465,  $103,792,  and  $72,708  for  years 
2,  3,  and  4  respectively.  Funding  for  the 
second  and  subsequent  years  is  subject 
to  the  availability  of  funds  and  progress 
of  the  applicant  in  meeting  the 
objectives  of  the  cooperative  agreement. 

Information 

Information  regarding  the  business 
aspects  of  this  project  may  be  obtained 
from  Terry  C.  Maricle,  Grants 
Management  Specialist,  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road  NE., 
Room  321,  Atlanta,  Georgia  30305,  (404) 
842-6575  or  FTS  236-6575. 

Information  regarding  the  technical 
aspects  of  this  project  may  be  obtained 
from  Robert  A.  Smith,  Ph.D.,  Division  of 
Chronic  Disease  Control,  Center  for 
Environmental  Health  and  Injury 
Control,  at  (404)  488^390  or  FTS  236- 
4390. 

Dated:  August  26. 1988. 
Robert  L.  Foster, 

Acting  Director,  Office  of  Program  Support, 

Centers  for  Disease  Control. 

[FR  Doc.  88-19892  Filed  8-31-88;  8:45  am) 

BIUJIKS  CODE  4160-18-M 

Change  in  Meeting;  SutKommittee  on 
Health  Care;  National  Committee  on 
Vital  and  Health  Statistics 

ACTION:  Notice  of  change  in  National 
Committee  on  Vital  and  Health 
Statistics  Subcommittee  on  Health  Care 
Statistics  meeting. 

Federal  Register  Citation  of  Previous 
Announcement:  53  FR  30871. 

Previously  Announced  Date  and  Time 
of  the  Meeting: 

9:00  a.m.-5:00  p.m. — September  14, 1988 
9:00  a.m.-l:00  p.m.— September  14, 1988 

Change  in  the  Meeting:  The 
Subcommittee  will  meet  on  September 
15, 1988,  9:00  a.m.-5.00  p.m.  only.  It  will 
not  meet  on  September  14. 

Dated:  August  29. 1988. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination 
Centers  for  Disease  Control. 
[FR  Doc.  88-19984  Filed  8-31-88;  8:45  am) 

BILUNG  CODE  416»-18-M 

Food  and  Drug  Administration 
[Docicet  No.  S8N-0309] 

Drug  Export;  PIS  Cough  Syrup 
agency:  Food  and  Drug  Administration. 


ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Pennwalt  Corp.,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  PTS  Cough 
Syrup  to  japan. 

ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rudolf  Apodaca,  Division  of  Drug 
Labeling  Compliance  (HFD-310),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-295- 
8063. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L. 
99-660)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act. 
Section  802(bil(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
appHcation  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Peruiwalt  Corp.,  Pharmaceutical 
Division,  Jefferson  Rd.,  Rochester,  NY 
14623,  has  filed  an  application 
requesting  approval  for  the  export  of  the 
human  drug  FTS  Cough  Syrup,  to  Japan. 
This  product  is  to  be  used  for  cough 
relief.  The  application  was  received  and 
filed  in  the  Center  for  Drug  Evaluation 
and  Research  on  August  22, 1988,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 


number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  September  12. 
1988,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802. 
Pub.  L.  99-660  (21  U.S.C.  381))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated;  August  25. 1988. 
Sammie  R.  Young, 

Acting  Director.  Off  ice  of  Compliance,  Center 
for  Drug  Evaluation  and  Research. 
[FR  Doc.  88-19914  Filed  8-31-88:  8:45  a.m.] 
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Office  of  Human  Development 
Services 

[Program  Announcement  No.  ACYF-HS 
13.600-88-21 

Administration  for  Children,  Youth  and 
Families  Head  Start  Bureau 

AGENCY:  Administration  for  Children, 
Youth,  and  Families  (ACYF),  Office  of 
Human  Development  Services  (OHDS), 
Department  of  Health  and  Human 
Services  (HHS). 

action:  Armouncement  of  financial 
assistance  to  expand  enrollment  in 
current  Head  Start  projects. 

summary:  The  Head  Start  Bureau  of  the 
Administration  for  Children,  Youth,  and 
Families  announces  that  competing 
applications  will  be  accepted  to  expand 
enrollment  in  current  Head  Start 
projects. 

date:  The  closing  date  for  receipt  of 
applications  is  November  15, 1988. 
Address  Applications  to:  Head  Start 
Expansion,  Office  of  Human 
Development  Services,  Grants  and 
Contracts  Management  Division,  Room 
341F,  Hubert  H.  Humphrey  Building.  200 
Independence  Avenue  SW., 
Washington,  DC  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Klafehn  (202)  755-0590 
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SUPPLEMENTARY  INFOmMATION: 
Part  I.  General  Information 

A.  Scope  of  This  Program 
Announcement 

This  announcement  solicits 
applications  from  current  Head  Start 
grantees  that  wish  to  compete  for  up  to 
$10,000,000  in  grants  that  are  available 
for  Head  Start  expansion.  It  is  expected 
that  this  expansion  effort  will  result  in 
an  additional  3,850  children  being 
served  in  Head  Start  programs. 

This  year,  special  emphasis  will  be 
placed  on  encouraging  new,  expanded, 
or  improved  cooperation  with  other 
child  care  or  social  service  providers  in 
the  community  and  on  reaching  out  to 
those  children  and  families  that  have 
especially  compelling  needs  for  Head 
Start. 

B.  Program  Purpose 

Head  Start  is  a  national  program 
providing  comprehensive  developmental 
services  primarily  to  low-income 
preschool  children  and  their  families.  To 
help  enrolled  children  to  achieve  their 
full  potential,  Head  Start  programs 
provide  comprehensive  health, 
nutritional,  educational,  social  and  other 
services.  In  addition.  Head  Start 
programs  are  required  to  provide  for  the 
direct  participation  of  parents  of 
enrolled  children  in  the  development, 
conduct,  and  direction  of  local 
programs.  Head  Start  currently  serves 
approximately  450,000  children  through 
a  network  of  1,300  grantees. 

While  Head  Start  is  targeted  primarily 
on  children  whose  families  have 
incomes  at  or  below  the  poverty  line  or 
are  eligible  for  pubUc  assistance,  OHDS' 
policy  permits  up  to  10  percent  of  the 
Head  Start  children  in  local  programs  to 
be  from  families  who  do  not  meet  these 
low  income  criteria.  The  Head  Start 
statute  also  requires  that  a  minimum  of 
10  percent  of  enrollment  opportunities  in 
each  State  be  made  available  to 
handicapped  children.  Such  children  are 
expected  to  be  enrolled  in  the  full  range 
of  Head  Start  services  and  activities  in  a 
mainstream  setting  with  their  non- 
handicapped  peers,  and  to  receive 
needed  special  education  and  related 
services. 

C.  Statutory  and  Regulatory  Authority 
The  Head  Start  program  is  authorized 

by  the  Head  Start  Act.  42  U.S.C.  9831  et 
seq. 

The  relevant  regulations  are: 

•  45  CFR  Part  1301,  Head  Start  grants 
administration. 

•  45  CFR  Part  1302,  Policies  and 
procedures  for  selection,  initial  funding, 
and  refunding  of  Head  Start  grantees, 
and  for  selection  of  replacement 
grantees. 


•  45  CFR  Part  1303,  Procedures  for 
appeals  for  Head  Start  delegate 
agencies,  and  for  opportunities  to  show 
cause  and  hearings  for  Head  Start 
grantees. 

•  45  CFR  Part  1304,  Program 
performance  standards  for  operation  of 
Head  Start  programs  by  grantees  and 
delegate  agencies. 

•  45  CFR  Part  1305,  Eligibility 
requirements  and  limitations  for 
enrollment  in  Head  Start. 

•  45  CFR  Part  74,  Administration  of 
grants. 

D.  Available  Funds 

Pending  the  availability  of  funds. 
Head  Start  plans  to  make  available  up 
to  $10,000,000  to  expand  Head  Start 
enrollment.  ACYF  expects  to  award  all 
of  these  funds  to  successful  appUcants 
responding  to  this  announcement.  The 
estimated  aniount  of  funds  available  to 
each  State  for  expansion  is  included  in 
Appendix  A.  In  those  States  which  have 
at  least  $50,000  earmarked  for  expansion 
(sufficient  monies  to  permit  the  funding 
of  at  least  one  additional  classroom), 
applicants  will  compete  against  other 
applicants  from  the  same  State.  In 
States  where  there  is  less  than  $50,000 
available  for  expansion,  all  available 
funds  have  been  pooled  and  applicants 
from  these  States  will  compete  against 
each  other. 

E.  Eligible  Applicants 

Only  current  Head  Start  grantees  can 
apply  for  funding  under  this 
announcement.  Delegate  agencies  are 
not  eligible. 

Part  II.  Specific  Responsibilities 

A.  Responsibilities  of  the  Head  Start 
Grantees 

In  carrying  out  the  proposed 
expansion  of  Head  Start  services  under 
this  announcement,  grantees  who  are 
funded  will  be  expected  to: 

1.  Select  appropriate  areas  for 
recruitment  of  new  enroUees  which  will 
assure  the  provisions  of  service  to  those 
families  and  children  who  have  the  most 
serious  needs  for  Head  Start  services. 
Recruitment  areas  may  be  either  areas 
that  are  currently  unserved  or  areas  that 
are  partially  served  but  need  additional 
services. 

2.  Give  priority  to  serving  three  to  five 
year  old  children  for  whom  public 
school  or  pre-kindergarten 
comprehensive  developmental  services 
are  not  available.  For  example,  it  is  not 
expected  that  applicants  would  propose 
serving  five-year-old  children  in 
communities  where  kindergarten  is 
available  for  these  children. 


3.  For  applications  proposing  a  center- 
based  program,  provide  a  minimum  of 
three  and  one-half  hours  of  service  per 
day,  4  or  5  days  per  week,  for  128  days 
per  year,  during  a  minimum  of  32  weeks 
of  operation.  These  minimum  days  of 
operation  are  exclusive  of  holidays  and 
vacations. 

For  applications  proposing  a  home- 
based  option,  provide  a  minimum  of  one 
90  minute  home  visit  each  week  and  two 
three  and  one-half  hour  socialization 
experiences  each  month  during  a 
minimum  of  32  weeks  of  operation. 

4.  Provide  for  the  involvement  of 
parents  and  other  community  members 
and  organizations  in  the  development 
and  planning  of  the  application. 

5.  Implement  the  increase  in 
enrollment  in  a  timely  and  efficient 
manner.  This  would  include  such  things 
as  the  availability  of  classroom  space 
which  meets  all  licensing  requirements, 
the  ability  to  provide  adequate 
transportation,  the  ability  to  recruit 
eligible  children  and  families,  and  the 
applicant's  current  ability  to  assure  full 
enrollment  in  its  program. 

6.  Hire  classroom  teachers  who  have 
received  appropriate  training  or  have 
experience  in  early  childhood  education, 
and  provide  opportunities  for 
employment  of  residents  from  the 
service  area. 

7.  Propose  reasonable  start-up  costs 
and  provide  quality  ongoing  services  at 
a  reasonable  cost. 

B.  Recipient  Share  of  the  Project 

Section  640(b)  of  the  Head  Start  Act 
requires  that  at  least  20  percent  of  the 
total  cost  of  Head  Start  projects  come 
from  sources  other  than  the  Federal 
government.  The  non-Federal  share  may 
be  in  cash  or  in-kind,  fairly  evaluated, 
including  facilities,  equipment,  or 
volunteer  services. 

Part  III.  Criteria  for  Review  and 
Evaluation  of  the  Grant  Application 

In  considering  how  the  grantee  will 
carry  out  the  responsibilities  addressed 
under  Part  II  of  this  announcement, 
competing  application  for  financial 
assistance  will  be  reviewed  and 
evaluated  against  the  following  criteria: 

A.  Objectives  and  Need  for  Assistance 
(25  points) 

The  extent  to  which  the  applicant 
demonstrates  the  need  for  this 
assistance,  stating  the  objectives  of  the 
program  the  applicant  intends  to 
operate.  In  explaining  the  need  for 
assistance,  the  applicant  must  explain 
why  the  group  of  children  and  families 
proposed  for  expansion  were  chosen  in 
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preference  to  other  eligible  children  and 
families  in  the  grantee's  service  area. 

It  is  expected  that  in  choosing  which 
children  and  families  to  serve,  the 
applicant  will  give  preference  to 
enrolling  those  children  and  families 
most  in  need  of  a  Head  Start  experience. 
It  is  also  expected  that  the  applicant  will 
not  propose  to  serve  children  who  could 
be  served  by  the  public  school  system. 
The  applicant  may  include  supporting 
documentation  or  testimonies  from  other 
concerned  community  organizations. 
Applicants  must  demonstrate  that  the 
proposed  program  is  consistent  with  the 
needs  of  the  participants  and  the 
community  proposed  to  be  served. 

B.  Results  or  Benefits  Expected  (25 
points) 

In  response  to  the  community  needs 
identified  above,  applicants  should 
indicate  how  the  participants  and  the 
community  will  benefit  from  the  services 
provided.  All  proposed  programs  must 
be  consistent  with  Head  Start  goals  and 
the  required  performance  standards  for 
local  Head  Start  programs. 

If  appropriate,  apphcants  should  also 
explain  the  beneficial  impact  the 
proposed  expansion  would  have  on  the 
current  Head  Start  program.  This  could. 
for  example,  include  benefits  that  will 
flow  to  current  Head  Start  enroUees 
from  working  more  closely  with  other 
service  providers  or  improvements  in 
overall  program  efficiency  and 
management,  such  as  better  or  more 
efficient  use  of  current  staff,  that  would 
result  from  an  increase  in  enrollment. 

C  Approach  (25  poin  ts) 

In  accordance  with  applicable 
performance  standards  and  ACYF 
policies,  the  applicant  should  outline  a 
plan  of  action  pertaining  to  the 
increased  number  of  children  to  be 
served  and  the  scope  and  detail  of  how 
the  proposed  program  will  be 
implemented.  Applicants  are  expected 
to  show  what  type  of  cooperative 
arrangements  have  been  made  with 
other  public  or  private  agencies  which 
will  assist  the  applicant  in  providing 
quality  Head  Start  services.  This  may 
include,  but  is  not  limited,  to,  the 
securing  of  funds  from  non-ACYF 
sources  to  permit  programs  to  either 
serve  additional  children  or  to  better 
serve  those  additional  children  funded 
by  ACYF.  Applicants  could,  for 
example,  propose  to  provide  a  part  day 
program  to  Head  Start  children  and 
families  using  ACYF  funds  and  to 
extend  the  part  day  program  to 
accomodate  working  parents  using 
funds  provided  by  non-ACYF  sources. 

Applicants  should  cite  factors  which 
might  accelerate  or  decelerate 


implementation  and  discuss  the  reasons 
for  proposing  one  Head  Start  program 
option  as  opposed  to  others.  Applicants 
should  describe  any  unusual  features  of 
the  project  and  also  should  address 
parent  and  community  participation. 

D.  Geographic  Location  (15  points) 

Applicants  should  explain  why  the 
proposed  service  area  has  been  chosen 
as  opposed  to  other  areas  within  the 
grantee's  service  area.  This  should 
include  demographic  information  on  the 
socio-economic  conditions  of  the 
residents  of  the  proposed  service  area. 
Applicants  should  include  a  map  of  their 
service  area  and  indicate  on  the  map  the 
location  of  the  grantee,  delegate 
agencies,  and  all  centers,  both  current 
and  proposed. 

E.  Budget  Appropriateness  and 
Reasonableness  (10  points) 

Applicants  should  demonstrate  that 
the  project's  costs  are  reasonable  in 
view  of  the  anticipated  results  and  in 
comparison  to  the  apphcanfs  current 
costs.  Reasonableness  will  be  judged,  in 
part,  on  the  extent  to  which  the 
applicant  is  able  to  secure  other 
resources  in  the  community  which  will 
help  support  the  proposed  expansion  in 
enrollment. 

Part  IV.  The  Application  Process 

A.  Availability  of  Forms 

Head  Start  grantees  interested  in 
applying  for  funds  may  request 
application  kits  from  Doug  Klafehn. 
Head  Start  Bureau,  Administration  for 
Children,  Youth  and  Families,  P.O.  Box 
1182,  Washington,  DC  20013,  ((202)  755- 
0590). 

In  order  to  be  considered  for  a  Head 
Start  grant,  an  application  must  be 
submitted  on  Standard  Form  424  which 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Control  Number  034&-0006. 

Each  application  must  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  agency  and  to  assume 
responsibility  for  the  obligations 
imposed  by  the  terms  and  conditions  of 
the  grant  award.  Applications  must  be 
prepared  in  accordance  with  the 
guidance  provided  in  this  announcement 
and  the  instructions  contained  in  the 
application  kit. 

B.  Application  Submission 

One  signed  original  and  two  copies  of 
the  grant  applicafion.  including  all 
attachments,  are  required.  Completed 
applications  must  be  sent  to:  Head  Start 
Expansion,  Office  of  Human 
Development  Services,  Grants  and 
Contracts  Management  Division.  Room 


341F,  Hubert  H.  Humphrey  Building.  200 
Independence  Avenue  SW., 
Washington,  DC  20201.  The  program 
announcement  number  (ACYF-HS 
13600-88-2)  must  be  clearly  identified 
on  the  application. 

C.  Application  Consideration 

Applicants  will  be  scored  against  the 
evaluation  criteria  outlined  in  Section 
III.  The  review  will  be  conducted  in 
Washington.  DC.  Reviewers  will  be 
persons  knowledgeable  about  the  Head 
Start  program  and  early  childhood 
educafion  and  development,  including 
parents  of  Head  Start  children,  Federal 
staff,  and  other  experts,  such  as 
university  staff  or  staff  of  child 
development  projects. 

The  results  of  the  competitive  review 
will  be  taken  into  consideration  by  the 
Associate  Commissioner,  Head  Start 
Bureau,  who,  in  consultation  with  ACYF 
regional  officials,  will  recommend 
projects  to  be  funded.  The 
Commissioner  of  ACYF  will  make  the 
final  selection  of  the  applicants  to  be 
funded.  Applications  may  be  funded  in 
whole  or  in  part  depending  on  relative 
need,  applicant  ranking,  and  funds 
available. 

The  Commissioner  may  elect  not  to 
fund  any  applicants  that  have 
management,  fiscal,  or  other  problems 
and  situations  which  make  it  unlikely 
that  they  would  be  able  to  provide 
effective  Head  Start  services  to 
additional  children.  For  example,  this 
might  apply  to  an  applicant  which  has 
had  large,  chronic  balances  of 
unobligated  funds  due  to  poor 
management,  or  one  that  has  failed  to 
serve  children  in  agreed  upon  numbers. 
Also,  the  Commissioner  may  decide  not 
to  fund  projects  which  would  require 
unreasonably  large  initial  start-up  costs 
for  facilities  or  equipment.  In  addition. 
ACYF  will  assess  the  quality  of 
programs  recommended  for  increased 
funding,  using  information  from  the 
Program  Information  Report,  on-site 
reviews,  cost  study,  etc..  prior  to  making 
final  funding  decision.  Programs 
experiencing  problems  in  providing 
quality  services  may  not  be  chosen  to 
receive  expansion  funding. 

Successful  applicants  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award  which  sets  forth  the 
amount  of  funds  granted,  the  terms  and 
conditions  of  the  grant,  the  effective 
dale  of  the  grant,  the  budget  period  for 
which  support  is  given,  the  non-Federal 
share  to  be  provided,  and  the  total 
project  period  for  which  support  is 
provided. 
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D.  Closing  Date  for  Receipt  of 
Applications 

The  closing  date  for  the  receipt  of 
applications  is  November  15, 1988. 

1.  Mailed  Applications.  Applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  either: 

a.  Received  on  or  before  the  deadline 
date  at  the  HDS  Grants  and  Contracts 
Management  Office,  or 

b.  Sent  on  or  before  the  deadline  date, 
and  received  by  the  granting  agency  in 
time  for  them  to  be  considered  during 
the  competitive  review  and  evaluation 
process.  (Apphcants  are  cautioned  to 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  to  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  are  not  acceptable 
as  proof  of  timely  mailing.) 

2.  Applications  submitted  by  other 
means.  Applications  which  are  not 
submitted  in  accordance  with  the  above 
criteria  shall  be  considered  as  meeting 
the  deadline  only  if  they  are  physically 
received  before  close  of  business  on  or 
before  the  deadline  date.  Hand 
delivered  applications  will  be  accepted 
at  the  HDS  Grants  and  Contracts 
Management  Office  during  the  normal 
working  hours  of  8:30  a.m.  to  5:00  p.m.. 
Monday  through  Friday. 

3.  Late  Applications.  Applications 
which  do  not  meet  one  of  these  criteria 
are  considered  as  late  applications  and 
will  not  be  considered  in  this 
competition. 

4.  Extension  of  deadline.  The  Head 
Start  Bureau  may  extend  the  deadline 
for  all  applicants  because  of  acts  of  God 
such  as  floods,  hurricanes,  etc.,  or  when 
there  is  widespread  disruption  of  the 
mail.  However,  if  HDS  does  not  extend 
the  deadline  for  all  applicants,  it  may 
not  waive  or  extend  the  deadline  for  any 
applicant. 

E.  Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980,  Pub.  L.  96-511,  the  Department 
is  required  to  submit  to  the  Office  of 
Management  and  Budget  [OMB)  for 
review  and  approval  and  reporting  and 
recordkeeping  requirements  in 
regulations,  including  program 
announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  HDS  grant 
applications  under  OMB  Control 
Number  0980-0016. 

F.  Executive  Order  12372— Notification 
Process 

This  program  is  covered  under 
Excutive  Order  (E.O.)  12372, 
"Intergovernmental  Review  of  Federal 


Programs,"  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs.  All 
States  and  territories  except  Alaska, 
Idaho,  Minnesota.  Nebraska,  American 
Samoa,  and  Palau  have  elected  to 
participate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contact  (SPOCs). 

Applicants  from  these  areas  need  take 
no  action  regarding  E.O.  12372. 
Otherwise,  applicants  should  contact 
their  SPOC  as  soon  as  possible  to  alert 
them  of  the  prospective  application  and 
to  receive  any  necessary  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOC  as  nearly  as 
possible  80  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 
part  of  the  award  process.  It  is 
imperative  that  the  applicant  submit  all 
required  materials,  if  any,  to  the  SPOC 
and  indicate  the  date  of  this  submittal 
(or  date  of  contact  if  no  submittal  is 
required)  on  the  SF  424,  item  22a. 

SPOCs  have  60  days  from  the 
application  deadline  date  to  comment 
on  applications  submitted  under  this 
announcement.  Therefore,  the  comment 
period  for  State  processes  will  end  on 
January  17, 1989,  to  allow  time  for  HDS 
to  review,  consider,  and  attempt  to 
accommodate  SPOC  input.  SPOCs  are 
encouraged  to  eliminate  the  submission 
of  routine  endorsements  as  official 
recommendations.  Additionally,  SPOCs 
are  requested  to  clearly  differentiate 
between  mere  advisory  comments  and 
those  official  State  process 
recommendations  which  they  intend  to 
trigger  the  "accommodate  or  explain" 
rule. 

When  comments  are  submitted 
directly  to  OHDS,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Office  of  Human 
Development  Services,  Grants  and 
Contracts  Management  Division,  200 
Independent  Avenue  SW.,  Room  341F, 
Hubert  H.  Humphrey  Building, 
Washington,  DC  20201.  HDS  will  notify 
the  State  of  any  applications  received 
which  has  no  indication  that  the  State 
process  has  had  an  opportunity  for 
review. 

A  list  of  single  points  of  contact  for 
each  State  and  territory  is  included  at 
Appendix  B  at  the  end  of  this 
announcement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.600.  Project  Head  Start) 


Dated:  August  12, 1988. 

Dodie  Truman  Borup, 

Commissioner,  Administration  for  Children. 
Youth  and  Families. 

Approved:  August  24, 1988. 

Sydney  Olson, 

Assistant  Secretary  for  Human  Development 
Services. 

Appendix  A 

State  Allocations 

I.  Estimated  funding  levels  for  those 
States  having  at  least  $50,000  for 
expansion: 

Alabama $56,000 

Arkansas „.„..._„..„ 1 37,000 

California 1,496.000 

Connecticut „ 56,000 

Delaware - „ „ „ 51,000 

Florida „ „ 572,000 

Georgia 190,000 

Illinois _..326,000 

Indiana _ _ 229,000 

Iowa 129,000 

Kentucky 101,000 

Louisiana „ 341,000 

Maine 61,000 

Maryland 277,000 

Michigan _ 223,000 

Missouri „ _ ._.„....200,000 

New  jersey „ 237,000 

New  York „ 446,000 

N.Carolina 289,000 

Ohio _ 318,000 

Oregon 73,000 

Pennsylvania 187,000 

Puerto  Rico 915,000 

Rhode  Island 57,000 

S.Carolina 309,000 

Tennessee 260.000 

Texas 162^000 

Washington 199,000 

W.Virginia 64,000 

Wisconsin 100.000 

Indians 765,000 

Migrants 621,000 

II.  States  having  less  than  $50,000; 
Alaska,  Arizona,  Colorado,  District  of 

Columbia,  Idaho,  Kansas, 
Massachusetts,  Minnesota,  Mississippi, 
Montana,  Nebraska,  New  Hampshire, 
New  Mexico,  North  Dakota,  Oklahoma, 
Outer  Pacific,  South  Dakota,  Utah, 
Vermont,  Virginia,  Virgin  Islands, 
Wyoming. 

Applicants  in  these  States  may 
compete  for  some  portion  of  the  "pooled 
funds"  available.  The  total  funding  for 
these  States  is  $403,000. 

III.  Administrator's  Reserve: 

A  reserve  of  $150,000  will  be  used  to 
supplement  the  funds  available  in  those 
States  where  funds  would  not  permit 
enrollment  increases  that  were 
programme lically  sound  (e.g.  17  children 
per  class). 
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Appendix  B 

State  Single  Point  of  Contract  Address 
list 

ALABAMA 
Mrs.  Donna  J.  Snowden,  SPOC. 
Alabama  State  Clearinghouse, 
Alabama  Department  of  Economic 
and  Community  Affairs,  3465 
Norman  Bridge  Road,  Post  Office 
Box  2939,  Montgomery,  Alabama 
36105-0939  Tel.  (205)  284-8905 

ALASKA 

I   None 

ARIZONA 
Department  of  Commerce,  State  of 
Arizona. 

Note:  Correspondence  &  questions 
concerning  this  State's  E.0. 12372  process 
should  be  directed  to:  Janice  Dunn,  ATTN: 
Arizona  State  Clearinghouse,  1700  West 
Washington,  Fourth  Floor,  Phoenix.  Arizona 
65007.  Tel.  (602)  255-5004. 

ARKANSAS 

Joe  Gillesbie  Manager.  State 
Clearinghouse,  Office  of 
Intergovernmental  Services. 
Department  of  Finance  and 
Administration,  P.O.  Box  3278.  Little 
Rock,  Arkansas  72203  Tel.  (501) 
371-1074 
CALIFORNIA 

Office  of  Planning  and  Research,  1400 
Tenth  Street,  Sacramento. 
California  95814  Tel.  (916)  323-7480 
COLORADO 

State  Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street, 
Rm.  520,  Denver,  Colorado  80203. 
Tel.  (303)  866-2156 
CONNECTICUT 

Gary  E.  King,  Under  Secretary, 
Comprehensive  Planning  Division, 
Office  of  Policy  and  Management, 
Hartford,  Connecticut  06106-4459 

Note:  Correspondence  &  questions 
concerning  this  State's  E.0. 12372  process 
should  be  directed  to:  Intergovpmmental 
Review  Coordinator.  Comprehensive 
Plnnning  Division,  Office  of  Policy  and 
Management.  80  Washington  Street.  Hartford, 
(.onneclicut  06106-^K59.  Tel.  (203)  566-3410. 

DEIJWVARE 
Executive  Department,  Thomas 

Collins  Building,  Dover,  Delaware 

19903,  Attn:  Francine  Booth.  Tel. 

(302)  736-4204 
IFLORIDA 

Ron  Fahs,  Executive  Office  of  the 

Governor,  Office  of  Planning  and 

Budgeting,  The  Capitol, 

Tallahassee,  Florida  32301.  Tel. 

(904)  488-8114 
GEORGIA 

Charles  H.  Badger,  Administrator, 

Georgia  State  Clearinghouse,  270 

Washington  Street  SW— Room  608. 

Atlanta,  Georgia  30334.  Tel.  (404) 

656-3855 


HAWAU 
Roger  A.  Ulveling,  Director, 
Department  of  Planning  and 
Economic  Development,  P.O.  Box 
2359,  Honolulu,  Hawaii  96804 
For  Information  Contact:  Hawaii  State 
Clearinghouse.  TeL  (808)  548-3016 
or  548-3085 

IDAHO 
None 

ILLINOIS 
Tom  Berkshire,  Office  of  the 
Governor,  State  of  Illinois, 
Springfield,  Illinois  62706.  Tel.  (217) 
782-8639 

INDIANA 
Ms.  Peggy  Boehm,  Deputy  Director. 
State  Budget  Agency,  212  State 
House,  Indianapolis,  Indiana  46204. 
Tel.  (317)  232-5604 

IOWA 
A.  Thomas  Wallace,  Iowa  Dept.  of 
Economic  Development,  Division  of 
Community  Progress,  200  East 
Grand  Avenue.  Tel.  (515)  281-3864 

KANSAS 
Martin  Kennedy,  Intergovernmental 
Liaison,  Department  of 
Administration,  Division  of  Budget. 
Room  152-E,  State  Capitol  Building. 
Topeka.  Kansas  66612.  Tel.  (913) 
296-2436 

KENTUCKY 
Bob  Leonard.  Kentucky  State 
Clearinghouse.  2nd  Floor.  Capital 
Plaza  Tower.  Frankfort,  Kentucky 
40601.  Tel.  (502)  564-2382. 

LOUISIANA 
Colby  S.  La  Place,  Assistant 
Secretary.  Dept.  of  Urban  & 
Community  Affairs,  Office  of  State 
Clearinghouse,  P.O.  Box  94455, 
Capitol  Station,  Baton  Rouge, 
Louisiana  70804.  Tel.  (504)  342-9790 

MAINE 
State  Planning  Office,  Attn: 
Intergovernmental  Review  Process/ 
Hal  Kimbal,  State  House  Station 
#38,  Augusta,  Maine  04333.  Tel. 
(207)  289-3154 

MARYLAND 

Guy  W.  Hager.  Director,  Maryland 
State  Clearinghouse  for 
Intergovernmental  Assistance, 
Department  of  State  Planning,  301 
West  Preston  Street,  Baltimore. 
Maryland  21201-2365.  Tel.  (301) 
225-4490 

MASSACHUSETTS 
Executive  Office  of  Communities  and 
Development.  Attn;  Beverly  Boyle. 
100  Cambridge  Street,  Rm.  904. 
Boston,  Massachusetts  02202.  Tel. 
(617)  727-3253 

MICHIGAN 
Michelyn  Pasteur,  Director.  Local 
Development  Services.  Department 
of  Commerce,  P.O.  Box  30225, 
Lansing,  Michigan  48909.  Tel.  (517) 


373-3530 

Staff  Contact:  Don  Bailey.  Tel.  (517) 
334-6190 
MINNESOTA 

None 
MISSISSIPPI 

Office  of  Federal  State  Programs. 
Department  of  Planning  and  Policy. 
2000  Walter  Sillers  Bldg.,  500  High 
Street,  Jackson,  Mississippi  39202 

For  Information  Contact:  Mr.  Marian 
Baucum,  Department  of  Planning 
and  Policy.  Tel.  (601)  359-3150 
MISSOURI 

Lois  Pohl,  Coordinator,  Missouri 
Federal  Assistance  Clearinghouse, 
Office  of  Administration,  Division 
of  General  Services,  P.O.  Box  809 — 
Room  760.  Truman  Building, 
Jefferson  City,  Missouri  65102.  Tel. 
(314)  751-4834 
MONTANA 

Sue  Heath,  Intergovernmental  Review 
Clearinghouse,  c/o  Office  of  the 
Lieutenant  Governor,  Capitol 
Station,  Helena,  Montana  59620. 
Tel.  (406)  444-5522 
NEBRASKA 

None 
NEVADA 

Ms.  Jean  Ford.  Director,  Nevada 
Office  of  Community  Services, 
Capitol  Complex.  Carson  City, 
Nevada  89710.  Tel.  (702)  885-4420 

Note:  Correspondence  &  questions 
concerning  this  State's  E.O.  12372  process 
should  be  directed  to:  John  Walker, 
Clearinghouse  Coordinator.  Tel.  (702)  885- 
4420. 

NEW  HAMPSHIRE 
David  G.  Scott,  Acting  Director.  New 
Hampshire  Office  of  State  Planning, 
2V2  Beacon  Street,  Concord,  New 
Hampshire  03301.  Tel.  (603)  271- 
2155 

NEW  JERSEY 
Mr.  Barry  Skokowski,  Director, 
Division  of  Local  Government 
Services.  Department  of  Community 
Affairs.  C.N  803.  363  West  State 
Street,  Trenton,  New  Jersey  08625- 
0803  Tel.  (609)  292-6613 

Note:  Correspondence  &  questions 
concerning  this  State's  E.O.  12372  process 
should  be  directed  to:  Nelson  S.  Silver.  State 
Review  FVocess.  Division  of  Local 
Govemnieni  Services — CN  803.  Trenton,  New 
Jersey  0&625-0803.  Tel.  (609)  292-9025. 

NEW  MEXICO 
Dean  Olson.  Director.  Management 
and  Program  Analysis  Division. 
Department  of  Finance  and 
Administration.  Management  and 
Contracts  Review  Div.. 
Clearinghouse  Bureau,  Room  424, 
State  Capitol,  Santa  Fe.  .New 
Mexico  87503.  Tel.  (505)  827-3885 
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NEW  YORK 
Director  of  the  Budget,  New  York 
State 

Note:  Correspondence  &  questions 
concerning  the  State's  E.0. 12372  process 
should  be  directed  to:  Harold  W.  fuhre  Jr., 
New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany.  New  York 
12224.  Tel.  (518)  474-1605. 

NORTH  CAROUNA 
Mrs.  Chrys  Baggett,  Director.  State 
Clearinghouse,  Department  of 
Administration,  116  West  Jones 
Street,  Raleigh,  North  Carolina 
27611.  Tel.  (919)  733-4131 

NORTH  DAKOTA 
Bill  Robinson,  Office  of 
Intergovernmental  Assistance, 
Office  of  Management  and  Budget, 
14th  Floor,  State  Capitol,  Bismarck, 
North  Dakota  58505.  Tel.  (701)  224- 
2094 

OHIO 
State  Clearinghouse,  Office  of  Budget 
and  Management,  30  East  Broad 
Street,  Columbus,  Ohio  4321 5 
For  Information  Contact:  Mr.  Leonard 
E.  Roberts,  Deputy  Director.  Tel. 
(614)  466-0699 

OKLAHOMA 
Don  Strain,  Oklahoma  Department  of 
Commerce,  Office  of  Federal 
Assistance  Management,  6601 
Broadway  Extension,  Oklahoma 
City,  Oklahoma  73116.  Tel.  (405) 
843-9770 

OREGON 
Intergovernmental  Relations  Division. 
State  Clearinghouse,  Attn:  Delores 
Streeter,  Executive  Building,  155 
Cottage  Street  NE.,  Salem,  Oregon 
97310.  Tel.  (503)  373-1998 

PENNSYLVANL\ 
Laine  A.  Helterbridle,  Special 
Assistant,  Pennsylvania 
Intergovernmental  Council,  P.O. 
Box  11880,  Harrisburg, 
Pennsylvania  17108.  Tel.  (717)  783- 
3700 

RHODE  ISLAND 
Daniel  W.  Varin,  Chief,  Rhode  Island 
Statewide  Planning  Program,  265 
Melrose  Street,  Providence,  Rhode 
Island  02907.  Tel.  (401)  277-2656 

Note:  Questions  &  correspondence 
concerning  this  State's  review  process  should 
be  directed  to:  Mr.  Michael  T.  Marfeo, 
Review  Coordinator. 

SOUTH  CAROLINA 
Danny  L.  Cromer,  Crant  Services. 
Office  of  the  Governor,  1205 
Pendleton  Street,  Rm.  477, 
Columbia,  South  Carolina  29201. 
Tel.  (803)  734-0435 

SOUTH  DAKOTA 
Sue  Korte,  State  Clearinghouse 
Coordinator,  State  Government 
Operations,  Second  Floor,  Capitol 


Building,  Pierre,  South  Dakota 
57501.  Tel.  (605)  773-3661 

TENNESSEE 
Charles  Brown,  Tennessee  State 
Planning  Office,  1800  James  K.  Polk 
Building,  505  Deaderick  Street, 
Nashville,  Tennessee  37219.  Tel. 
(615) 741-1676 

TEXAS 
Leon  Willhite,  State  Planning  Director, 
Office  of  the  Governor,  P.O.  Box 
13561,  Capitol  Station,  Austin, 
Texas  78711 

Note:  Questions  concerning  this  State's 
review  process  should  be  directed  to: 
Intergovernmental  Relations  Division.  Tel. 

(512)  46:1-18-14. 

UTAH 
Dale  Hatch,  Director.  Office  of 
Planning  and  Budget,  State  of  Utah, 
116  State  Capitol  Building,  Salt  Lake 
City,  Utah  84114.  Tel.  (801)  533-5245 

VERMONT 
State  Planning  Office,  Attn:  Bernie 
Johnson,  Pavilion  Office  Building, 
109  State  Street,  Montpelier, 
Vermont  05602.  Tel.  (802)  828-3326. 

VIRGINIA 
Nancy  Miller,  Intergovernmental 
Affairs  Review  Officer,  Department 
of  Housing  and  Community 
Development,  205  North  4th  Street, 
Richmond,  Virginia  23219.  Tel.  (804) 
786-4474 

WASHINGTON 
Washington  Department  of 
Community  Development.  ATTN: 
Washington  Intergovernmental 
Review  process,  Dori  Goodrich, 
Coordinator,  Ninth  and  Columbia 
Building,  Olympia,  Washington 
98504-^151.  Tel.  (206)  586-1240 

WEST  VIRGINIA 
Mr.  Fred  Cutlip,  Director,  Community 
Development  Division,  Governor's 
Office  of  Community  and  Industrial 
Development,  Building  #6,  Rm.  553, 
Charleston,  West  Virginia  25305. 
Tel.  (304)  348^1010 

WISCONSIN 
Secretary  James  R.  Krauser, 
Wisconsin  Department  of 
Administration,  101  South 
Webster— GEF  2,  P.O.  Box  7864, 
Madison,  Wisconsin  53707-7864. 
Tel.  (608)  266-1741 

Note:  Correspondence  and  questions 
concerning  this  State's  E.0. 12372  process 
should  be  directed  to:  Thomas  Krauskopf, 
Federal-State  Relations  Coordinator, 
Wisconsin  Department  of  Administration, 
P.O.  Box  7864,  Madison,  Wisconsin  53707- 
7864.  Tel.  (608)  266-8349. 

WYOMING 
Ann  Redman,  Wyoming  State 
Clearinghouse,  State  Planning 
Coordinator's  Office,  Capitol 


Building,  Cheyenne,  Wyoming 
82002.  Tel.  (707)  777-7574 

VIRGIN  ISLANDS 
Toya  Andrew,  Federal  Programs 
Coordinator,  Office  of  the  Governor, 
The  Virgin  Islands  of  the  United 
States,  Charlotte  Amalie,  St. 
Thomas  00801.  Tel.  (809)  774-6517 

DISTRICT  OF  COLUMBIA 
Lovetta  Davis,  D.C.  State  Single  Point 
of  Contact  for  E.0. 12372,  Executive 
Office  of  the  Mayor,  Office  of 
Intergovernmental  Relations,  Rm. 
416,  District  Building.  1350 
Pennsylvania  Avenue  NW., 
Washington,  DC  20004.  Tel.  (202) 
727-9111 

PUERTO  RICO 
Ms.  Patricia  G.  Custodio,  P.E., 
Chairman  and  Isael  Soto  Marrero, 
Director,  Federal  Proposal  Review 
Office,  Puerto  Rico  Planning  Board, 
Minillas  Government  Center,  P.O. 
Box  41119,  San  Juan,  Puerto  Rico 
00940-9985.  Tel.  (809)  727-4444 

NORTHERN  MARIANA  ISLANDS 
Planning  and  Budget  Office,  Office  of 
the  Governor,  Saipan,  CM  97950 

AMERICAN  SAMOA 
None 

GUAM 
Guam  State  Clcarinjjhouse.  O.ffice  of 
the  Lieutenant  Governor,  P.O.  Box 
2950,  Agana,  Guam  96910 

[FR  Uoc.  88-19t;91  Filed  8-31-88;  845  am] 
BILLING  CODE  4130-01-M 


National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  the  Cardiology 
Advisory  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Cardiology  Advisory  Committee, 
National  Heart,  Lung,  and  Blood 
Institute,  October  24-25, 1988.  Building 
3lC.  Conference  Room  8,  National 
Institutes  of  Health,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9:00  a.m.  on  October  24  to 
adjournment  on  October  25.  Attendance 
by  the  public  will  be  limited  to  space 
available.  Topics  for  discussion  will 
include  a  review  of  the  research 
programs  relevant  to  the  Cardiology 
area  and  consideration  of  future  needs 
and  opportunities. 

Terry  Bellicha,  Chief.  Communications 
and  Public  Information  Branch,  National 
Heart,  Lung,  and  Blood  Institute,  Room 
4A21,  Building  31,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892,  (301) 
496-4236,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  the  committee 
members. 


Eugene  R.  Passamani,  M.D.,  Director, 
Division  of  Heart  and  Vascular 
Diseases,  National  Heart,  Lung,  and 
Blood  Institute,  Room  416,  Federal 
Building,  Bethesda,  Maryland  20892, 
(301)  496-2553,  will  furnish  substantive 
program  information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Pingram  No.  13.837,  Heart  and  Vascular 
Diseases  Research,  National  Institutes  of 
Health) 

Dated;  August  23, 1988. 
Betty  J.  Beveridge, 

Commiltee  Management  Officer.  NIH. 
IFR  Doc  88-19868  Filed  8-31-68;  8;45  am) 

BiLLiNG  CODE  4140-01-M 

DEPARTMENT  OF  THE  INTERIOR 
Fish  2nd  Wildlife  Service 

Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.): 
PRT-730503 

Applicant:  San  Diugo  Zoo — Center  for 
Reproduction  of  Endangered  Species,  San 
Diego.  CA 

Tiie  apphcant  requests  a  permit  to 
import  cell  lines  taken  from  wild  black 
rhinoceroses  [Diceros  bicornis]  in  South 
Africa.  The  cell  lines  have  already  been 
taken  and  established  at  the  University 
of  Cape  Town,  Department  of  Chemical 
Pathology.  They  are  to  be  imported  for 
the  purpose  of  genetic  research  to 
enhance  propagation  and  aide  in  future 
management  of  the  species  in  the  wild  in 
captivity. 
PRT-730495 
Applicant:  David  F.  Bilbie  Ann  Arbor.  MI 

The  applicant  requests  a  permit  to 
purchase  one  pair  of  captive-hatched 
Hawaiian  (  =  nene)  geese  [Nesochen 
[  =  Branta]  sandvicensis)  from  Mike 
Lubbock,  Sylvan  Heights  Waterfowl, 
Sylva,  North  Carolina,  for  the  purpose  of 
enhancement  of  propagation. 
PRr-730498 

Applicant:  McRobrrts  Game  Farm.  Inc.. 
Gurley  \E 

The  applicant  requests  a  permit  to 
import  one  captive-bom  female 
Prezewalski's  horse  [Equus  przesalskii) 
from  Polar  Park,  Alberta,  Canada,  for 
the  purpose  of  enhancement  of 
propagation. 
PRT-7305C9 

Applicant:  Sedgewick  County  Zoo,  Wichita, 
KS 


The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
wild-caught  male  Darwin's  rhea 
[Ptercnemia  pannata],  imported  by 
International  Animal  Exchange, 
Femdale.  Michigan,  for  the  purpose  of 
enhancement  of  propagation. 
PRT-730563 

Applicant:  New  York  University  Medical 
Center.  LEMSIP,  Tuxedo,  NY 

The  applicant  requests  a  permit  to 
export  or  reexport  2  males  and  1  female 
captive  white  handed  gibbons 
[Hyhbates  Jar]  of  unknown  origin  to 
Tiergarten  Heidelberg,  Heidelberg,  West 
Germany  for  the  purpose  of  exhibit  and 
propagation. 

PRT-730601 

Applicant:  Gerald  Persinger,  Grand  Island, 
NB 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  3  male 
and  2  female  captive-bom  Hawaiian 
geese  [Nesochen  [=Branta] 
sandvicensis)  from  Rex  Lamb, 
Carrolton,  Missouri  for  propagation. 

PRT-730558 

Appliccn'.:  Richard  Eberle.  Stillwa'er,  OK 

The  applicant  requests  a  permit  to 
import  serum  samples  taken  from 
captive  gorillas  [Gorilla  gorilla], 
Orangutans  [Pongo  pyqmaeus]  and 
gibbons  [Hyhbates  species)  from 
Calgary  Zoo,  Calgary,  Canada  and 
Metro  Toronto  Zoo,  Toronto,  Canada  for 
scientific  research.  The  serum  will  be 
analysed  for  unknown  non-human 
primate  herpesviruses. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  403, 1375  K  Street  NW., 
Washington.  DC  20005,  or  by  writing  to 
the  Director,  U.S.  Office  of  Management 
.Authority,  P.O.  Box  27329,  Washington, 
DC  20038-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
applicant  and  PRT  number  when 
submitting  comments. 

Date:  August  19,  1986. 
R.  K.  Robinson, 

Chief  Branch  of  Permits.  U.S.  Office  of 

Management  .Authority. 

[FR  Doc.  88-19882  F.led  8-31-88;  8:45  am) 

BILLING  CODE  4310-AN-M 


Bureau  of  Indian  Affairs 

Receipt  of  Petition  for  Federal 
Acknowledgement  of  Existence  as  an 
Indian  Trit}e 

August  18,  1988. 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pi.Tsuant  to  25  CFR  83.8(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Choinumni  Council,  c/o  Anna 
Alec.  2428  South  Cedar  Avenue,  Fresno, 
California  93725,  has  filed  a  petition  for 
acknowledgement  by  the  Secretary  of 
the  Interior  that  the  group  exists  as  an 
Indian  tribe.  The  petition  was  received 
by  the  Bureau  of  Indian  Affairs  on  July 
14, 1988,  and  was  signed  by  members  of 
the  group's  governing  body. 

This  is  notice  of  receipt  of  petition  and 
does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
NoMce  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  §  83.8(d)  (formerly  §  54.8(d))  of 
the  Federal  regulations,  interested 
parties  may  submit  factual  and,/ or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
Bureau  of  Indian  Affairs'  files.  Such 
submissions  will  be  provided  to  the 
petitioner  upon  receipt  by  the  Bureau. 
The  petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined  by 
appointment  in  the  Department  of  the 
Interior,  Bureau  of  Indian  .■\ffairs. 
Branch  of  Acknowledgement  and 
Research,  Mail  Stop  4627-MIB,  18th  and 
C  Streets  NW.,  Washington,  DC  20240. 
Phone:  (202)  343-3592. 

Ralph  R.  Reeser, 

Acting  .Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  88-19899  Filed  8-31-88;  8:45  a.m  ] 
BILLING  CODE  4310-02-M 


Indian  Tribes  Performing  Law 
Enforcement  Functions 

August  18.  1988. 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice  of  determination. 

SUMMARY:  Section  901(a)(3)  of  Title  2  of 
the  Omnibus  Crime  Control  and  Safe 


VOL 


1988 


UMI 
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Streets  Act  of  1968,  Pub.  L.  90-351,  as                The  following  Indian  tribes  have  been 
added  by  Pub.  L.  96-157  and  as                      determined  by  the  Secretary  of  the 
amended  by  the  Justice  Assistance  Act         Interior  to  be  performing  law 
of  1984,  Pub.  L.  98-473,  places                         enforcement  functions  in  the  categories 
responsibility  on  the  Secretary  of  the             listed  below 

Interior  to  determine  those  Indian  tribes           jhis  notice  supersedes  the  notice 
7.^'rLll                  enforcement                     published  on  paga  13758  of  the  May  25, 
luncnons.                                                           1973,  Federal  Register  (38  FR  13758)  and 
EFFECTIVE  DATE:  September  1, 1988.               amended  on  page  42392  of  the  December 
FOR  FURTHER  INFORMATION  CONTACT:            5. 1974,  Federal  Register  (39  FR  42392); 
lames  P.  Donovan,  Chief,  Division  of             page  17870  of  the  April  23, 1975,  Federal 
Law  Enforcement  Services  at  (202)  343-        Register  (40  FR  17870);  page  20656  of  the 
5786  (FTS:  343-5786).                                        May  12, 1975,  Federal  Register  (40  FR 
SUPPLEMENTARY  INFORMATION:  This              20656);  page  22152  of  the  May  21, 1975, 
notice  is  published  in  exercise  of                   Federal  Register  (40  FR  22152);  page 
authority  delegated  by  the  Secretary  of        43932  of  the  September  24, 1975,  Federal 
the  Interior  to  the  Assistant  Secretary—       Register  (40  FR  43932);  page  54450  of  the 
Indian  Affairs  by  209  DM  8.                           November  24. 1975,  Federal  Register  (40 
The  listing  below  identifies  all  eligible      FR  54450);  page  56698  of  the  December  4, 
Indian  tribes  and  the  specific  law                  1975,  Federal  Register  (40  FR  56698); 
enforcement  functions  they  have                   page  27095  of  the  July  1, 1976,  Federal 
responsibility  to  exercise.  Determination      Register  (41  FR  27095);  page  43924  of  the 
by  the  Secretary  concerning  Indian               October  5, 1976,  Federal  Register  (41  FR 
tribes  not  listed  below  will  be  made  on        43924);  page  28007  of  the  June  1, 1977. 
an  individual  basis  upon  application  by       Federal  Register  (42  FR  28007);  page 
such  tribes  under  provisions  of  the  Act         28937  of  the  June  6, 1977,  Federal 
to  the  Bureau  of  Justice  Assistance  of           Register  (42  FR  28937);  page  36895  of  the 
the  Department  of  Justice.                              July  18, 1977,  Federal  Register  (42  FR 

36895];  page  39479  of  the  August  4, 1977. 
Federal  Register  (42  FR  39479);  page 
16426  of  the  April  18,  1978,  Federal 
Register  (43  FR  16426):  page  20280  of  the 
May  11,  1978,  Federal  Register  (43  FR 
20280);  page  57353  of  the  December  7, 
1978,  Federal  Register  (43  FR  57353); 
page  18563  of  the  March  28, 1979, 

Federal  Register  (44  FR  18563);  page 
48825  of  the  August  20, 1979,  Federal 
Register  (44  FR  48825);  page  26825  of  the 
April  21, 1980,  Federal  Register  (45  FR 
26825);  page  26826  of  the  April  21, 1980, 
Federal  Register  (45  FR  26826);  page 
50424  of  the  July  29. 1980.  Federal 
Register  (45  FR  50424);  and  page  5-2460 
of  the  August  7, 1980,  Federal  Register 
(45  FR  52460). 

This  notice  additionally  provides  a  list 
of  Indian  tribes  who  reside  on  Indian 
reservations  or  Indian  owned  lands 

subject  to  partial  or  full  state  criminal 

jurisdiction  pursuant  to  Pub.  L  83-280, 

18  U.S.C.  section  1162,  as  amended  by  25 

U.S.C.  1321-1326,  or  other  similar 

Federal  legislation. 

Ralph  R.  Reeser. 

Acting  Assistant  Secretary— Indian  Affairs. 

Tribal  entities  recognized  by  Federal 
Government  by  State 

To  employ 
tribal  police 

To  establish  a 
tnbal  court 

To  adopt  a 

tribal  law  and 

order  code 

To  undertake 
correction 
functions 

To  undertake 
programs 
aimed  at 
preventing 
adult  and 
juvenile 

delinquency 

To  undertake 
adult  and 
juvenile 

rehabilitatk>n 
programs 

Reservation  is 

subject  to 

partial  or  full 

Public  Ijw  83- 

280  jurisdiction 

or  similar 

legislation 

ALABAMA 
Poarch  Band  of  Creek  Indians 

X 

X 
X 
X 
X 
X 
X 
X 
X 
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X 
X 
X 
X 
X 
X 
X 
X 
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X 

X 
X 
X 
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X 
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X 
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X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 

X 
X 
X 
X 

X 
X 
X 

ARIZONA ' 
AK  Chin  Community 

Cocopah  Tribe 

Cotorado  River  Tribe 

Fort  Mojave  Tribe 

Gila  River  Pima-Maricopa 

Havasupai  Tribe 

Hopi  Tribe 

Hualapai  Tribe 

Kaibab  Paiute  Band 

Navaho  Tribe 

Papago  Tribe 

Pascua  Yaqui  Tribe 

Salt  River  Pima-Maricopa 

San  Carlos  Apache  Tribe 

Tonto  Apache 

White  Mountain  Apache  Tribe 

Yavapai  Apache 

Yavaai-Prescott  Tribe 

COLORADO 
Southern  Ute  Tribe* 

Ute  Mounteun  Tribe 

X 

CONNECTICUT  » 
Mashantucket  Pequot  Tribe 

FLORIDA* 
MIccosukee  Tribe 

X 

Seminoie  Tribe— Dania 

X 

Seminole  Tribe— Big  Cypress 

X 

Seminole  Tribe— Brighton 

X 

IDAHO* 
Coeur  D'alene  Tribe 

X 

Duckwater  Shooshone  Tribe 

X 

Kootenai  Tribe 

X 

Nez  Perce  Tribe 

X 

X                                  A                                1 

X 
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Tribal  entities  recognized  by  Federal 
I  Govemtnent  by  State 


To  ernptoy 
tritial  police 


To  establish  a 
tribal  court 


To  adopt  a 

tritMl  law  arxj 

order  code 


To  undertake 
correction 
functions 


To  undertake 
programs 
aimed  at 
preventing 
adult  and 
juvenile 
delinquency 


To  undertake 

adult  and 

pjvenile 

rehabilitation 
programs 


Reservation  is 

subiect  to 

partial  or  full 

Public  Law  83- 

280  jurisdiction 

or  similar 

legislation 


Shoshone-Bannock  Tribe . 

IOWA' 
Sac  and  Fox  Tribe 


KANSAS' 

Kickapoo  Tribe 

Prairie  Potawatomi  Band 

Sac  and  Fox  Tribe  (Kansas  &  Nebras- 
ka). 

Iowa 

LOUISIANA 

Coushatta  Tribe 

Tunica-Blkjxi  Trit)e 

Chttimacha  Tribe 

MAINE  ■ 

Houlton  Band 

Passamaquoddy  Tribe 

Penobscott  Tribe 

MICHIGAN 

Bay  Mills  ComiTHinity 

Grand  Traverse  (Ottawa  arxJ  Chippe- 
wa). 

Hannahville  Commtjnlty 

Keweenaw  Bay  Community 

Saginaw  Chippewa  Indian  Tribe 

Sault  Ste.  Marie  Tribe 


MINNESOTA  » 


Lower  Sioux  Comrttunity 

Bois  Forte  Band  (Nett  Lake— Minneso- 
ta Chippewa). 

Fond  du  Lac  BarxJ  (Minnesota  Chippe- 
wa). 

Grand  Portage  Band  (Minnesota  Chip- 
pewa). 

Leech  Lake  (Minnesota  Chippewa) 

Mille  Lac  Band  (Minnesota  Chippewa) .. 

White  Earth  Band  (Minnesota  Chippe- 
wa). 

Prairie  Island  Community 

Red  Lake  Band 

Skakopee  Mdewakanton  Sioux  Com- 
muriity  (Prior  Lake). 

Upper  Sioux  Indian  Community 


MISSISSIPPI 


,Mississippl  Choctaw  Band 

I  MONTANA  >» 

Backfeet  Tribe 

Croew  Tril)e 

Flatliead  (Salish  and  Kootenai  Tribes) .. 
Fort    Peck    (Assiniboine    and    Sioux 
Tribes). 

Fort  Belknap  Indian  Community 

Northern  Cheyenne  Tritie 

Rocky  Boy  (Chippewa-Cree  Indians) 

NEBRASKA" 

Iowa  Tribe 

Omaha  Tribe 

Sac  and  Fox  Tribe 

Santee  Sioux  Tribe 

Winnet>ago  Tribe 

NEVADA" 

Duckwater  Shoshone  Tribe 

Ely  Indian  Colony 

Fallon  Paiute-Shoshone  Trit)e 

Fort   McDermitt   Paiute   &    Shoshone 
Tribe. 

Fort  Mojave  Tribe 

GostHJte  Confederated  Tribes 

Las  Vegas  Tribe  of  Paiute  Indians 

Lovek}ck  Paiute  Tribe 

Moapa  Band  of  Paiute  Indians 

PyramkJ  Lake  Paiute  Tribe 
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Tribal  entities  recognized  by  Federal 
Government  by  Stale 

To  employ 
tribal  police 

To  establish  a 
tribal  court 

To  adopt  a 

tribal  law  and 

order  code 

To  undertake 
correction 

functions 

To  undertake 
programs 
aimed  at 
preventing 
adult  and 
juvenile 

delinquency 

To  undertake 
adult  and 
juvenile 

rehabilitation 
programs 

Reservation  is 

subiect  to 

partial  or  full 

Public  Law  83- 

280  ludsdiction 

or  similar 

legislation 

Reno-Sparks  CoKjny 

X 
X 
X 

X 
X 
X 

X 

X 
X 
X 
X 
X 
X 
X 
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X 
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X 

Summit  Lake  Paiute  Tribe 

Te-Moak  Bands  of  Western  Shoshone 

Indians  of  the  Battle  Mountain,  Elko 

&  Sooth  Fork  Colonies. 
Walker  River  Paiute  Tribe 

Washoe  Tribe 

Winnemucca  Colooy „ 

Yeringtoo  Paiute  Tr*e 

Yomt)a  Shoshone  Tnbe 

NEW  MEXICO 

Jicarilla  Apache  Tribe „ 

Mescalero  Apache  Tribe 

Navajo  Tribe 

Pueblo  of  Acoma 

Puebk)  of  Cochiti 

Puebk)  of  Isleta 

Pueblo  of  Jemez 

Pueblo  of  Laguna 

Pueblo  of  Nambe 

Pueblo  of  Picuris _ 

Pueblo  of  Pojoaque 

Pueblo  of  San  Felipe 

Pueblo  of  San  IMefonso 

Pueblo  of  San  Juan 

Puebkj  of  Sandia 

PuebkJ  of  Santa  Ana 

Pueblo  of  Santa  Clara 

Pueblo  of  Santo  Domingo 

Pueblo  of  Taos 

Pueblo  of  Tesuque 

Puebkj  of  Zia 

Zuni  Tribe 

NEW  YORK" 
Cayuga  Nation 

X 
X 
X 

Oneida  Nation 

Onondaga  Nation 

Seneca  Nation 

X 
X 
X 

V 

St  Regis  Mohawk  Band 

Tonawanda  Seneca  Band 

Tuscarora  Nation 

NORTH  CAROLINA 
Eastern  Band  of  Cherokees.  .  . 

y 

NORTH  DAKOTA 
Devils  Lake  Sioux  Trit)e . 

Three  Affiliated  Tribes  (Fort  Berthold) .... 
Turtle  Mountain  Ctiippewa  Band 

Standing  Rock  Sioux 

X 

OKLAHOMA 
Absentee-Shawnee  Tribe 

Alabama-Quassarte  Tribal  Town  of  the 
Creek  Nation 

Apache  Tribe  of  Oklahoma 

Caddo  Tribe 

Cherokee  Nation 

Cheyenne- Arapaho  Tribe 

Chickasaw  Nation 

Choctaw  Nation _ 

Citizen  Band  of  Potawatomi  Indians 

Comanche  Indian  Tribe 

Creek  Nation 

Dataware  Tribe 

Eastern  Shawee  Tribe 

, 

Fort  Sill  Apache  Tnbe 

Iowa  Tribe. 

Kaw  Indian  Tritje _.. 

Kialegee   Tribal   Town   of   the  Creek 

Indian  Nation. 
Kickapoo  Tribe 

Kiowa  Tritse „ 

Miama  Tritje 

Modoc  Tribe 

Osage  Tribe 

Ottawa  Tribe _.. 
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Tribal  entities  recognrzed  by  Federal  To  err^ploy       ;    To  establish  a 

Government  by  State  |     tnbal  police  tribal  court 


To  adopt  a 

tribal  law  and 

order  code 


To  undertake 
correction 
tuncions 


To  undertake 
prograns 
aimed  at 
preventing 
adult  and 
juvenile 
delinquency 


To  undertake 

adult  and 

juvenile 

rehabilitation 
programs 


Reservation  is 

subject  to 

partial  or  full 

Public  Law  63- 

280  jursdiction 

or  similar 

legislation 


Otoe-Missouria  Tribe 

Pawnee  Indian  Tnbe 

Peoria  Tnbe 

Ponca  Tribe 

Ouapaw  Tribe 

Sac  and  Fox  Tribe 

Senninole  Nation 

Seneca-Cayuga  Tribe 

Thiopthlocco  Tribal  Town  of  the  Oeek 

Indian  Nation. 

Tonkawa  Tribe 

United  Keetoowah  Band  of  Cherokee 

Indians. 

Wichita  Indian  Tribe 

yVyandotte  Tribe 

I  I  OREGON  '« 

Bums  Paiute  Colony 

Coos,    Lower    Umpqua   and   Stuslaw 
Tribes. 

Cow  Creek  Band  of  Unupqua  Indians 

Grand  Ronde  Comniunily  Tribes 

Siletz  Tribes 

Umatilla  Tribes 

Warm  Springs  Tribes 


RHODE  ISLAND  "> 

Narragansett  Tribe 

SOUTH  DAKOTA 

Cheyenne  River  Sioux  Tribe 

Crow  Creek  Sioux  Tribe 

Randreau  Santee  Sioux  Tribe .... 

Lower  Brule  Sioux  Tribe 

Oglala  Sioux  Tribe 

Rosebud  Sioux  Tribe 

Sisseton-Wahpeton  Sioux  Tribe.. 

Starxling  Rock  Sioux  Tribe 

Yanton  Sioux  Tribe 


TEXAS  '• 


Kickapoo  Band.. 


UTAH 
Northwestern  Band  of  Shoshone  Indi- 
ans (Wastiakie). 

Paiute  Indian  Tritw 

Skull  Valley  Goshute  Band 

Ute  Tribe  (Uintah  arxJ  Ouray) 


WASHINGTON  '^ 


Chehalis  Tribes 

Colville  Tribes 

Hoh  Indian  Tribe 

Jamestown  Clallam  Band 

Kalispel  Indian  Community 

Lower  Elwha  Tribal  Community .. 

Lummi  Tribe 

Makah  Indian  Tribe 

Muckleshoot  Indian  Tribe 

Nisqually  Indian  Community 

Nooksack  Indian  Tribe 

Port  Gamble  Indian  Community.. 

Puyallup  Tribe 

Oulleute  Tribe 

Quinault  Tribe 

Sauk-Suiattle  Indian  Trit)e 

Shoalwater  Bay  Tribe 

Skokomish  Indian  Tribe 

Spokane  Tribe 

Squaxiri  Island  Tnbe 

Stillaquamish  Tribe 

Sauquamish  Indian  Tribe 

Swinomish  Indian  Tribe 

Tulalip  Tribes 

Upper  Skagit  Indian  Tribe 

Yakima  Indian  Nation 


I  I                  WISCONSIN  ' 
6ad  River  Band 


33872 Federal  Register  /  Vol.  53.  No.  170  /  Thursday.  September  1.  1988  /  Notices 


Tribal  entities  recognized  by  Federal 
Government  by  State 


Fofest  County  Potawatomie  Communi- 
ty 

Lac  Courte  Oeilles  Band 

Lac  du  Flambeau  Band 

Menominee  Tribe 

Oneida  Tribe 

Red  Qiff  Band 

Sokoagon  Chippewa  Community 

St.  Croix  Chippewa 

Stockbridge-Munsee  Community 

Wisconsin  Winnebago  Tribe 


UMI 


WYOMING 

Arapahoe  Tribe  (Wind  River) 

Shoshone  Tribe  (Wind  Rp/er) 

ALASKA" 

Mihiok,  Native  Village  of  Akihiok 

Akiachak,  Native  Village  of  Akiachak 

Akiak  Native  Community 

Akutan,  Native  Village  of  Akutan 

Alakanuk,  Village  of  Alakanuk 

Alatna  Village _ 

Alegnagik,  Village  of  Alegnagik 

Allakaket  Village 

Ambler.  Village  of  Ambler 

Anaktjvuk  Pass,  Village  of  Anaktuvuk 

Pass. 

Angoorui  Community  Association 

Aniak.  Village  of  Amak 

Anvik  Village 

Artie  Village 

Atka.  Native  Village  of  Atka 

Atkasook  Village 

Atmauthluak,  Village  of  Atmauthlauk 

Ban'ow  Native  Village  (Point  Barrow) 

Beaver  Village 

Belkofsky,  Native  Village  of  Belkofsky ... 

Bethel  Native  Village 

Bettles  FieW/Evansville  Village 

Birch  Creek  Village 

Brevig  Mission  Village 

Buckland.  Native  Village  of  Buckland  . . 

CantweU,  Native  Village  of  Cantwell 

Chalkyitsik  Village 

Chanega  (Chenega).  Native  Village  of 

Chanega. 
Chauthbaluk,  Village  of  Chauathbaluk ... 

Chefomak,  Village  of  Chefonak 

Chevak  Native  Village 

Chickaloon  Village 

Chignik.  Native  Village  of  Chignjk 

Chignik    Lagoon,    Native    Village    of 

Chignik  Loon. 

Chignik  Lake  Village 

Chilkat  Indian  Village  of  Kiukwan 

Chilkoot  Indian  Association  of  Haines ... 
Chistochina.  Native  Village  of  Chisto- 

cfTina. 

Chitina,  Native  Village  of  Chitina 

Circle  Village 

Clark's  Point,  Village  of  Clark's  Point 

Copper  Center  Village 

Craig  Community  Association 

Crooked    Cfeek,    Village    of   Crooked 

Creek 

Deering,  Natr/e  Village  of  Deering 

Dillingham,     Native     Village     of     Dil- 
lingham. 
Diomede,  Native  Village  of  Diomede 

(a  k.a.  Inalik) 

Dot  Lake,  Village  of  Dot  Lake 

Douglas  Indian  Association 

Eagle,  Village  of  Eagle 

Eek,  Native  Village  of  Eek 

Egegik  Village 


To  employ 
tribal  police 


To  astatilish  a 
tnt)al  court 


To  adopt  a 

tribal  law  and 

order  code 


To  undertake 
conection 
functions 


To  undertake 
programs 
aioied  at 
preventing 
adult  and 
juvenile 

delirK)uency 


To  undertake 
adult  and 
juvenile 

rehabilitation 
programs 


Reservation  is 

subject  to 

partial  or  full 

Public  Law  83- 

280  junsdiction 

or  similar 

legislation 
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Tribal  entities  recognized  by  Federal 
Government  by  State 


To  employ 
tnbal  police 


To  establish  a 
tritial  court 


To  adopt  a 

tribal  law  and 

ordef  code 


To  undertake 
correction 
functions 


To  undertake 
programs 
aimed  at 
preventing 
adult  ana 
juvenile 
delinquency 


To  undertake 
adult  and 
juveTHle 

rehabilrtation 
programs 


Reservation  is 

subject  to 

partial  or  full 

Public  Law  83- 

280  lunsdictior. 

or  similar 

legislation 


False 


Fori 


Ekiutna  Native  Village 

Ekuk,  Native  Village  of  Ekuk.. 

Ekwok  Village 

Elim,  Native  Village  of  Elim .... 

Emmonak  Village 

Eyak  Native  Village 

False  Pass,   Native  Village  of 

Pass. 
Fort    Yukon.    Native    Village    of 

Yukon. 

Gakona,  Natrve  Village  of  Gakona 

Galena  Village  (a.k.a.  Louden  village) . 

Gambell,  Native  Village  of  Gambell ]  X 

Golovin,  Village  of  Golovin !  X 

Goodnews    Bay,     Native    Village    of 

Goodnews  Bay. 
Grayling,  Organized  Village  of  Grayling 

(a.k.a.  Hollkachuk). 

Gulkana  Village 

Healy  Lake  Village 

Holy  Cross  Village 

Hoonah  Indian  Association 

Hooper  Bay,  Native  Village  of  Hooper 

Bay. 

Hugfies  Village 

Huslia  Village 

Hydaburg  Cooperative  Association 

Igiugig  Village 

Iliamna,  Village  of  lliamna 

Inupiat  Community  of  the  Artie  Slope 

Ivanoff  Bay  Village 

Kake,  Organized  Village  of  Kake 

Kaktovik  Village  of  Barter  Island  (a  k.a. 

Barter  Island. 

Kalskag,  Village  of  Kalskag 

Kanatak,  Native  Village  of  Kanatak 

Karluk,  Native  Village  of  Karluk 

Kasaan.  Native  Village  of  Kasaan 

Kasigluk,  Native  Village  of  Kasigluk 

Kenaitze  Indian  Tritie 

Ketchikan  Indian  Corporation 

Kiana  Village 

King  Cove  Village 

King  Island  Native  Community 

Kipnuk,  Native  Village  of  Kipnuk 

Kivalina,  Native  Village  of  Kivalina 

Klawock  Coopeiative  Association 

Knik  Village 

Kobuk  Village 

Kohanok  Village 

Konglganak  Native  Village 

Kotlik,  Village  of  Kotlik 

Kotzebue,  Native  Village  of  Kotzebue  .. 

Koyuk,  Native  Village  of  Koyuk 

Koyukuk  Native  Village 

Kwethluk,  Organized  Vihage  of  Kweth- 

luk. 
Kwigillingok,  Native  Village  of  Kwigillin- 

gok 
Kwinhagak,  Native  Village  of  Kwmha- 

gak  (a.k.a.  Quinhagak). 
Larsen  Bay,  Native  Village  of  Larsen 

Bay. 

Lovelok  Village 

Lime  Village 

Lower  Kalskag,  Village  ot  Lower  Kals- 
kag. 

Manley  Hot  Spnngs  Village 

Manokotak  Village 

Marshall,    Native   Village   of   Marshall 

(a  k.a.  Fortuna  Ledge). 
McGrath.  Native  Village  of  MacGrath .... 
Mekoryuk,  Native  Village  of  Mekoryuk, 

Island  of  Nunlvak. 
Mentasta     Village     (a.k.a.     Mentasta 

Lake). 


BEST  COPY  AVAILABLE 
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Tribal  entities  recognized  by  Federal  To  employ 

Government  by  State  tnbal  police 


Meflakatia  Indian  Community,  Annette 

Islands  Reserve,  Alaska 

Minto,  Native  Village  of  Minto 

Mountain    Village,    Native    Village   of 

Mountain  Village. 

Naknek  Native  Village 

Napaklak,  Native  Village  of  Napakiak 

Napaskiak  Traditional  Village 

Nelson    Lagoon.    Native    Village    of 

Nelson  Lagoon. 

Nenana  Native  Association 

Newtialen  Village 

New  Stuyahok  Village 

Newtek  Village 

Nightmute,  Native  Village  of  Nightmute.. 

Nikclai  Village 

Nikoski,  Native  Village  of  Nikoski 

Noatak,  Native  Village  of  Noatak 

Nonie  Eskimo  Community 

NorxJalton  Village 

Noofvik  Native  Community 

Nortliway  Village 

Nulato  Village 

Nunapitchuk,  Native  Village  of  Nuna- 

pitchuk. 
Okl    Harbor,    Native    Village    of    OM 

Hartxx. 

OscarviBe,  Oscitrville  Traditional 

Village 

Ouzinkie,  Native  Village  of  Ouzinkie 

Pedro  Bay  Village 

Perryville,  Native  Village  of  Perryville 

PeterstHjrg  Indian  Association 

Pilot  Point,  Native  Village  of  pilot  Point .. 

Pitot  Statkjn  Traditional  Village 

Pitka'8  Point,  Native  Village  of  Pitka's 

Point 

Platinum  Traditional  Village 

Point  Hope,  Native  Village  of  Point 

Hope. 
Point  Law,  Native  Village  of  Point  Lay.... 

Portage  Creek  Village 

Port  Graham  Village 

Port  Heiden,   Native  Village  of  Port 

Heiden. 
Port  Lions,  Native  Village  of  Port  Lions.. 
Prbtlof  Islands  Aleut  Communities  of 

St.  Paul  and  St.  George  Islands. 

Rampart  Village 

Red  Devil,  Village  of  Red  Devil 

Ruby,  Native  Village  of  Ruby 

Russian    Mlssk>n,    Native    Village    of 

Russian  Mission  (Yukon). 

Sand  Point  Village 

Savoonga,  Native  Village  of  Savoonga .. 
Saxman,  Organized  Village  of  Saxman  . 
Scammon    Bay,     Native    Village    of 

Scammon  Bay. 

Selawik,  Native  Village  of  Selawik 

Sfiageluk  Native  Village 

Shakoolik,  Native  Village  of  Shaktoolik  . 
Sfieldon's    Point,    Native    Village    of 

Sheldon's  Point 
Shishmaref,  Native  Village  of  Shish- 

maref. 
Shungnak,  Native  Village  of  Shungnak... 

Sitka  Community  Association 

Sleetmute,  Village  of  Sleetmute 

South  Naknek  Village 

Stebbins  Community  Association 

Stevens,  Native  Village  of  Stevens 

Stony  River,  Village  of  Stony  River 

St  Mary's  Village  (a.k.a.  Algaaciq) 

St  MKhael,  Native  Village  of  St.  Mi- 
chael. 
Takotna  Village „... 


To  establish  a 
tribal  court 


To  adopt  a 

tribal  law  and 

order  code 


To  undertake 
correction 
functions 


To  undertake 
programs 
aimed  at 
preventing 
adult  and 
juvenile 

delinquency 


I    To  undertake 

adult  and 
1         juvenile 
I     rehabilitation 
programs 


Reservation  is 

subiect  to 

partial  or  full 

Public  Law  83- 

280  jurisdiction 

Of  similar 

legislation 
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Tribal  entities  recognized  tjy  Federal 
Govo^''T»nt  bv  Statp 


Tanacross,    Native   Village   of   Tana 

cross. 

Tanana,  Native  Village  of  Tanana 

Tatitiek,  Native  ViBage  of  Tatitiek 

Tazlina,  Native  Village  of  Tazlina 

Telida  Village 

Teller  Native  ViHage 

Tetlin,  Native  Village  of  Tetlin 

Togiak,  Traditional  Village  of  Togiak.... 

Tlingit  and  Haida  Indians  of  Alaska 

Toksook  Bay,  Native  Village  of  Tok- 

sook  Bay. 

Tuluksak  Native  Community 

Tuntutuliak,  Native  Village  of  Tuntutu- 

liak. 

Tununak,  Native  Village  of  Tununak 

Twin  Hills  Village 

Tyonek,  Native  ViHage  of  Tyonek 

Ugashik  Village 

Unalakleet,  Native  Village  of  Unalak- 

leet. 

Venetie,  Native  Village  of  Venetie 

Wainwrigfit  Village 

Wales,  Native  Village  of  Wales 

White    Mountain,    Native    Village    of 

White  Mountain. 
Wrangell  Cooperative  Association 


To  employ 
tribal  police 


To  establish  a 
tribal  court 


To  adopt  a 

tribal  law  and 

order  code 


CALIFORNIA  'o 
'Agua  Caliente  Band  of  Cahuilla  Indi- 
ans. 
Alturas  Rancheria  of  Pit  River  Indians... 
Augustine   Band  of  Cahuilla   Mission 

Indians. 
Barona  Captain  Grande  Band  of  Die- 
gueno  Mission  Indians. 

Berry  Creek  Rancheria  of  Maidu  Indi- 
ans. 

Big  Band  Rancheria  of  Pit  River  Indi- 
ans. 

Big  Lagoon  Rancheria  of  Smith  River 
Indians. 

Big  Pine  Band  of  Owens  Valley  Paiute 
Shoshone  Indians. 

Big  Sandy  Rar)ct>eria  of  Mona  Indians ... 

Big  Valley  Rancheria  of  Porno  and  Pit 
River  Indians. 

Blue  Lake  Ranctieria 

Bridgeport  Paiute  Colony 

Buena  Vist  Rancheria  of  Me-Wuk  Indi- 
ans. 

Cabazon  Band  of  Cahuilla  Mission  In- 
dians. 

Cachil  Deke  Band  of  Wintum  Indians 

Cahuilla  Band  of  Mission  Indians 

Cahto  Tribe 

Campo  Band  of  Diegueno  Mission  In- 
dians. 

Captain   Grande   Band   of    Dieguono 
Mission  Indians. 

Cederville     Rancheria     of     Northern 
Paiute  Indians. 

Chemehuevi  TrilDe 

Cher-Ae  Heights  Community 

Chicken  Ranch  Rancheria  of  Me-Wuk 
I  j      Indians. 
!  I  Cloverdale  Rancheria  of  Porno  Indians. 

Coast  Community  of  Yurok  Indians 

Cold  Springs  Rancheria  of  Mono  Indi- 

1  I      ^"^■ 

I  I  Colorado  River  Trilse 

Cortina  Rancheria  of  Wintun  Indians 

Covelo  Community 

Coyote  Valley  Band  of  Porno  Indians... 

Cuyapaipe    Community    of    Diegueno 

Mission  Indians. 


To  undertake 
correction 
functions 


To  undertake  I 
programs 
aimed  at 
preventing  i 
adult  and 
juvenile 
delinquency 


To  undertake 

adult  and 

juvenile 

re^at5^lrta1lOn 
programs 


Reservation  is 

sufciect  to 

partial  Of  f  Jil 

PjWic  Law  63- 

280  (urfsdiction 

or  similar 

legislation 
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S  E 


1988 


UMI 


To  undertake 

Reservation  is 

programs 

To  undertake 

subject  to 

Tnbal  entities  recognized  by  Federal 

To  employ 

To  establish  a 

To  adopt  a 

To  undertake 

aimed  at 

adult  and 

partial  or  fuH 

Government  by  State 

tribal  police 

tnbal  court 

tribal  law  and 
order  code 

correction 
functions 

preventing 

adult  and 

juvenile 

juvenile 

rehabilitation 

programs 

Public  Law  83- 

280  junsdiction 

or  similar 

1 

delinquency 

legislation 

Death    Valley    TIMBI-Sha    Shoshone 

X 

X 

X 

Band. 

Dry  Creek  Rancheria  of  Porno  Indians ... 

X 

X 

X 

Eiem  Colony  of  Porrx)  Indians 

X 
X 

X 
X 

X 
X 

Elk  Valley  Rancheria  of  Smith  River 

Tolowa  Indians. 

Enterprise  Rancheria  of  MakJu  Indians... 

X 

X 

X 

Fort  Bkjwell  Community  of  Paiute  Indi- 
ans. 
Fort  Indeperxjence  Community 

X 

X 

X 

X 
X 
X 

X 
X 
X 

X 
X 
X 

Fori  Mojave  Tribe 

Greenville  Rancheria  of  Maidu  Indians... 

Grindstone  Rancheria  of  Wintun-Wai- 

X 

X 

X 

laki  Indians. 

Hoopa  Valley  Tribe 

X 

X 

X 
X 

X 
X 
X 

Hopland  Band  of  Porno  Indians 

X 
X 

Inaja  Band  of  Diegueno  Mission  Indi- 
ans. 
Jackson  Rancheria  of  Me-Wuk  Indians  . 

X 

X 

X 

Jamul  Village 

X 
X 
X 

X 
X 
X 

X 
X 
X 

Karuk  Tribe 

Kashia  Band  of  Pomo  Indians 

La  Jolla  Band  of  Luiseno  Mission  Indi- 
ans. 
La  Posta  Band  of  Diegueno  Mission 

X 

X 

X 

X 

X 

X 

Indians. 

Lookout  Rancheria  of  Pit  River  Indians.. 

X 

X 

X 

Los  Coyotes  Band  of  Cahuilla  Misswn 

X 

X 

X 

Indians. 

Manchester  Band  of  Pomo  Indians 

X 

X 

X 

Manzanita  Band  of  Dieugueno  Mission 

X 

X 

X 

Indians. 

Mesa  Grande  Band  of  Diegueno  Mis- 

X 

X 

X 

sion  Indians. 

Middletown  Rancheria  of  Ponx)  Indi- 

X 

X 

X 

ans. 
Montgomery  Creek  Rancheria  of  Pit 

X 

X 

X 

River  Indians. 

Mooretown  Rancheria  of  Maidu  Indi- 

X 

X 

X 

ans. 
Mofongo  Ba.KJ  of  Cahuilla  Mission  In- 

X 

X 

X 

dians. 

Northfork  Rancheria  of  Mono  Indians 

X 

X 

X 

Paiute-Shoshone  Indians  of  the  Bishop 

X 

X 

X 

Community. 

Paiute-Shoshone  Indians  of  the  Long 

X 

X 

X 

Pine  Community. 

Pala  Band  of  Luiseno  Mission  Indians... 

X 

X 

X 

Pauma  Band  of  Luiseno  Mission  Indi- 
ans. 

Pechanga  and  of  Luiseno  Mission  Indi- 
ans. 

Picayune  Rancheria  of  Chukchansi  In- 

X 

X 

X 

X 

X 

X 

X 

X 

X 

dians. 

Pinoleville  Rancfieria  of  Pomo  Indians ... 

X 

X 

X 

Pit  River  Tribe 

X 
X 

X 
X 

X 

X 

Potter  Valley  Rancheria  of  Pomo  Indi- 
3  ns 

Quartz    Valley    Rancheria    of    Karok, 

X 

X 

X 

Shasta  and  Upper  Klamath  Indians. 

Quechan  Tribe 

X 
X 

X 
X 

X 

X 

Ramona  Band  of  Cahuilla  Mission  Indi- 
ans. 
Redding  Valley  Rancheria  of  Ponx)  In- 

X 

X 

X 

dians. 

Redwood  Valley  Ranchena  of  Pomo 

X 

X 

X 

Indians. 

Rincon  Band  of  Luiseno  Mission  Indi- 
ans. 
Roaring  Creek  Rancheria  of  Pit  River 

X 

X 

X 

X 

X 

X 

Indians. 

Robinson  Rancheria  of  Pomo  Indians .... 

X 

X 

X 

Rohnen/ille  Rancheria  of  Bear  River 

X 

X 

X 

Indians. 

Rumsey  Rancheria  of  Wintun  Indians 

X 

X 

X 

San  Manual  Band  of  Serrano  Missk>n 

X 

X 

X 

Indians. 

1 
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r ■ ' ' 

To  undertake 

Reservat.o:-  :s 

crr-.q'ams 

To  undeTake 

?ub(ec!  to 

rribat  enMies  recognized  by  Federal 
Government  by  State 

Toerripioy          To£s«abi.sha    '    Jln°S'J.r' 
tnbal  ponce      ,      tnoai  court       j    '^^^^00'^ 

To  undertake            £:Tied  at 
correction              preventing 
funciions               aajit  and 

adult  and 
juvenile 

rehabilitation 

partial  or  tui' 
Public  Law  &3- 
280  jurisdiction 

juvenile 

programs 

or  similar 

dyiirquency 

leg'SialiOn 

San  Pasoaal  Band  of  Diegueoo  Mis- 

X 

X 

X 

sion  InO'S'is 

Santa  Rota  Community 

X 

X 

X 

Santa  Rosa  Band  of  Cahuilla  Mission 

X 

X 

X 

Indians. 

Santa  Ynez  Band  of  Chjntiash  Mission 

X 

X 

X 

Indians. 

Santa  Yssbel  Band  of  D'egueno  Mis- 

X 

X 

X 

sion  'odians 

Sheep  Ranch  Ranchena  of  Me-Wuk 

X 

X 

X 

Indians. 

Sr-ienvood  Vaiiey  Rancheria  of  Pomo 

X 

X 

X 

Indians. 

Shingle  Spnngs  Band  of  MiwoK  Indi- 

X 

X 

X 

ans. 
Smith  River  Rancheria 

X 
X 

X 
X 

X 

Soboba  Band  of  Luiseno  Mission  Indi- 

X 

ans. 
Susanville  Rancheria  of  Paiute,  Maidu, 

X 

X 

X 

Pit  River,  and  Washoe  Indians. 

Sycuan  Band  of  DIegueno  Mission  In- 

X 

X 

X 

dians. 

Table  Bluff  Rancheria  of  Wiyol  Indians .. 

X 

X 

X 

Table  Mountain  Rancheria 

X 
X 

X 
X 

X 

Torres-Martinez  Band  of  Cahuilla  Mis- 

X 

sion  Indians. 

Tuie  River  Tribe 

X 

X 

X 

X 

X 
X 

X 

X 

X 

Tuolumne  Band  of  Me-Wuk  Indians 

X 

Twenty-Nine  Palms  Band  of  Luiseno 

X 

X 

X 

Mission  Indians. 

Upper  Lake  Band  of  Pomo  Indians 

X 

X 

X 

Utu  Utu  Gwaiti  Paiute  Tribe 

X 

X 

X 

Viejas   Baron   Long   Captain   Grande 

X 

X 

X  • 

Band  of  Diegueno  Mission  Indians. 

Yurok  Tribe  of  Hoopa  Valley  Reserva- 

X 

X 

X 

tion. 

'  Arizona's  Pub.  L.  83--280  jurisdiction  is  limited  to  enforcement  of  the  State's  air  and  water  pollution  controls.  See  Anz.  Rev  Stat  Ann  36-1801.  36-1865  (1967). 
See  also  50  FR  34555  (1985). 

2  See  the  Act  of  May  21,  1984,  Pub.  L.  98-290,  Sees.  1-5,  98  Stat.  201,  202. 
'  See  25  U.S.C.  1751  et  seq.  (1983). 

•  See  Fla.  Stat.  Ann.  285.16  (West  1975),  and  25  U.S.C.  1747.  But  see  United  States  v.  Daye,  596  F.2d  1305  (1983) 
»  See  Idaho  Code  67-5101  through  67-5103  (1963). 

•  See  the  Act  of  June  30,  1948,  62  Stat.  1 161. 
'  See  the  Act  of  June  25,  1948.  62  Stat.  827. 
"  See  25  U.S.C.  1721-1735  (1982),  and  Me.  Rev.  Stat.  Ann.  Tit.  30.  Sees.  6201-6214  (1979). 

•  See  18  use.  1162  (1982),  and  40  FR  4026  (1975). 
'"  See  Mont.  Rev.  Code  Ann.  83-801—83-806  (1963). 

"  See  18  U.S.C.  1162  (1982),  25  U.S.C.  713F  (1982).  25  U.S.C.  714e  (1982),  35  FR  16598  (1970).  and  51  FR  24234  (1986). 
>*  See  Nev.  Rev.  Stat.  41.430  (1973),  and  40  FR  27501  (1975). 
"See  25  use.  232(1982). 

'*See  18  U.S.C.  1162  (1982),  25  U.S.C.  713f  (1982),  25  U.S.C.  714e  (1982),  25  U.S.C.  711  et  seq.  (1982),  44  FR  26169  (1979),  and  46  FR  2195  (1981) 
'=■  See  25  U.S.C.  1701  et  seq.  (1982). 
'«  See  25  use.  1300b-11  et  seq.  (1982). 
"  See  Wash.  Rev.  Code  37.12.010.-37.12.070  (1963).  34  FR  14288  (1969),  and  37  FR  7353  (1972). 


[FR  Doc.  88-19862  Filed  8-31-88;  8:45  am] 

BILLING  CODE  4310-02-M 

Bureau  of  Land  Management 

[MT-920-08-41 11-11;  MTM  73031] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
,  Montana 

'  Under  the  provisions  of  Pub.  L.  97-451. 
a  petition  for  reinstatement  of  oil  and 
gas  lease  MTM  73031,  Fallon  County, 
Montana,  was  timely  filed  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  termination. 
No  valid  lease  has  been  issued 


affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
16%%  respectively.  Payment  of  a  $500 
administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  {30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 


Dated:  August  26, 1988. 

June  A.  Bailey, 

Chief,  Leasing  Unit. 

[FR  Doc.  88-19901  Filed  8-31-88:  8  45  am) 

BILLING  CODE  4310-ON-M 


lAZ-920-08-4212-12;  A-22796] 

Exchange  of  Public  and  State  Land; 
Arizona 

August  24,  1988. 

agency:  Bureau  of  Land  Management, 
Interior. 
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action:  Notice. 


SUMMARY:  This  action  informs  the  pubhc 
of  the  completion  of  an  exchange 
between  the  United  States  and  the  State 
of  Arizona.  The  United  States 
transferred,  25,343.47  acres  in  Coconino, 
La  Paz,  Maricopa,  Mohave  and  Yavapai 
Counties  and  accepted  title  on  32,359.59 
acres  in  Yavapai  and  Mohave  Counties. 
FOR  FURTHER  INFORMATION  CONTACT 
Marsha  Luke,  BLM  Arizona  State  Office, 
P.O.  Box  16563,  Phoenix.  Arizona  85011, 
(602)  241-5534. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  pursuant  to  Section 
206  of  the  Federal  Land  Policy  and 
Management  Act,  the  following 
described  public  land  was  transferred  to 
the  State  of  Arizona  under  Patent  No. 
02-87-0047: 

Gila  and  Salt  River  Meridian 

T.  27  N.,  R.  9  E., 

Sec.  6.  lot  11. 
T.  21  N..  R.  2  W., 

Sec.  6,  lots  4  to  7,  incl. 
T.  15  N..  R.  9  W.. 

Sec.  16,  NViNVz.  SE'ANEVi.  SWy4NWy4; 

Sec.  19.  lots  3  and  4,  E'/2SWV4  SEV*; 

Sec.  20,  lots  1  to  4.  inch,  NEVi,  EVzWVz, 
SWy«SWV4; 

Sec.  21,  lot  1,  lots  7  to  13,  incl..  EVa; 

Sec.  27,  NEV*.  E'/iNWy4.  NVaNVVViNWy*, 

Ny2SV4NwyiNwy4,  N'<iNEy4Swy4, 

NV4N'4SEy4; 
Sec.  30.  lots  1,  5  and  6.  Ny2NEy4, 

NE'/4NWy4. 
T.  15  N..  R.  8  W.. 
Sec.  12.  lots  4  and  5; 
Sec.  13.  lote  5  to  7.  incl..  NEV4NWy4, 

SMjNWV^.  Sy2; 
Sec.  14.  lot  2; 
Sec.  22.  NEV4NWy4.  swy4.\wy4. 

Sec.  27.  NEV4NW; 

Sec.  33.  SWy4NWy4. 
T.  15  N..  R.  7  W., 

Sec.  7.  lots  18  to  22,  incl. 
T.  14V4N..  R.8W.. 

Sec.  31,  NEy4. 
T.  14  N.,  R.  9  W., 

Sec.  14,  SWy4. 
T.  13  N.,  R.  9  W., 

Sec.  10,  S'/i; 

Sec.  11,  VJV2; 

Sec.  12,  NViNEVt: 

Sec.  14,  W'/4,  SEy4; 

Sec.  15,  all; 

Sec.  20,  wy2Nwv4.  Ny2swy4: 

Sec.  22,  all; 

Sec.  23,  all; 

Sec.  26,  NV2NEy4,  W./^; 

Sec.  27.  all; 

Sec.  35.  N'/i 
T.  13  N.,  R.  8  W.. 

Sec.  7,  lotl,  NEyiNWV4; 

Sec.ll,  NEy4NEy4; 

Sec.  12,  NEy4NWy4.  E''iSWy4; 

Sec.  27.  Sya; 

Sec.  28.  SV2; 

Sec.  33,  all; 

Sec.  34,  all. 
T.  12  N.,  R.  5  W., 


Sec.  22.  lots  1  and  2,  SEV4NEy4. 
T.  8  N.,  R.  7  W., 

Sec.  3,  lots  1  to  4.  incl.,  SVt; 

Sec.  10.  NMi.  N^^SEy4.  SWMi; 

Sec.  11.  NVt.  N'/iSVi.  SEy4SEV4: 

Sec.  12,  all; 

Sec.  13,  all; 

Sec.  14,  NEyiNEV4.  SV2NEy4.  syjiSwy*, 
SEV4; 

Sec.  15.  W'4,  wy2SEy4; 

Sec.  22.  all; 

Sec.  23,  all; 

Sec.  24,  all; 

Sec.  25,  all; 

Sec.  26.  all; 

Sec.  27,  all; 

Sec.  34,  all; 

Sec.  35.  all. 
T.  7N.,  R.  6W., 

Sec.  26,  SWV4SVV'/4; 

Sec.  27.  SEy4SEVi; 

Sec.  34.  NE'^.  S'i.\'WV4.  S'-i; 

Sec.  35,  all. 
T.  7  N..  R.  5  W., 

Sec.  35,  NEy4.  SV2. 
T.  6N.,  R.  13W., 

Sec.  28,  NE'iSE'A,  Sy2SEV4. 
T.  6  N.,  R.  12  W., 

Sec.21,  Wy2SWy4. 
T.  6  N.,  R.  11  VV.. 

Sec.  10,  ail; 

Sec.  17,  all. 
T.  5  N.,  R.  13  W., 

Sec.  24,  lots  1  and  2,  NEy4,  N'/2NWV4, 
NVVViSEyi; 

Sec.  25.  E'/2N'EV4NEy4  SVVy4NEy4NEy4. 
WV2NWy4NEV4NEy4. 
T.  5  N.,  R.  12  W., 

Sec  6.  lot  2. 
T.  8  S..  R.  12  E., 

Sec.  32,SEy4. 

The  areas  described  aggregate  22,963.02 
acres,  according  to  the  official  plats  of  said 
land,  on  file  in  the  Bureau  of  Land 
Management. 

The  folowing  described  public  land 
was  transferred  to  the  State  of  Arizona 
under  Deed  No.  AZ-87-013: 

Gila  and  Salt  River  Meridian 
T.  30  N.,  R.  2  W., 

Sec.  33,  WV2NEV4.  SEy4NEy4,  NWy4, 

NEy4Swy4.  Ey2SEy4. 

T.  29  N,.  R.  2  W., 

Sec.  3,  lot3.  SWV4NEy4; 

Sec.  11,  SE'/4SEV4. 
T.  23  N..  R.  14  W.. 

Sec.  36,  SWy4NWy4.  (Surface  only) 
T  18  N.,  R.  13  W., 

Sec.  35.  EV2NEV4. 
T.  6  N.,  R.  13  W., 

Sec.  32,  ell.  (Surface  onlv) 
T.  6  N.,  R.  12  W., 

Sec.  16,  NWy4.  (Surface  only) 
T6N.,  R.  11  W.. 

Sec.  8,  all; 

Sec.  9.  SWyiNE'^i.  (Surface  only) 
T,  5N.,  R.  13  W.. 

Sec.  5,  lots  2  to  4,  incl.,  SWViNEy4, 
S"=NWy.. 

Aggregating  2,360.45  acres,  more  or  les!!. 

In  exchange  the  United  States 
accepted  title  to  the  following  land 
conveyed  by  the  State  of  Arizona: 


T.  14  N.,  R.  10  W., 
Sec.  6.  lots  1  to  7  incl.,  SyiNEV4, 

SEy4Nwy4,  E%swy4,  SEy4; 

Sec.  23,  all;  (Surface  only) 

Sec.  24,  SVi;  (Surface  only) 

Sec.  31,  lots  1  to  4  incl.,  Ey2,  SEVeWyz; 

(Surface  only) 
Sec.  32,  all; 
Sec.  33,  all: 
Sec.  34,  all; 
Sec.  36,  all. 
T  14N.,  R  9W., 

Sen.  30.  lots  1  to  4  incl..  E'-i.  EV2VV'4:t 

(Surface  only) 
Sec.  31.  lots  1  to  4  incl..  E'i,  Ey2WV2; 

(Surface  only) 
Sec.  32.  WV2.  Wy2SE'/4. 
T.  13  N..  R.  9  W.. 

Sec.  5,  lots  1  to  4,  incl.,  SyjN'/i,  S^: 

(Surface  only) 
Sec.  6,  lots  1  to  7,  incl.,  Sy2NEV4, 

SEV4NWy4.  Ey2SWV4,t  SEMi:  (Surface 

only) 
Sec.  7,  lots  1  to  4.  incl.,  EV2.  Ey2WV2; 

(Surface  only) 
Sec.  8.  all;  (Surface  only) 
Sec.  31.  that  portion  SWly  of  Hwy  93. 
T.  13  N.,  R.  10  W., 
Sec.  2,  lots  1  to  5.  incl..  lot  7.  SV^N'-i. 

Ey2SEy4; 
Sec.  16,  all; 
Sec.  32,  all; 

Sec.  33.  all;  (Surface  only) 
Sec  34.  all;  (Surface  only) 
Sec.  35.  all.  (Surface  only). 
T.  12  N..  R.  10  W.. 

Sec.  3,  lots  1  to  4,  incl.,  SV2; 

Sec.  4.  lots  1  to  4.  incl,  SV.-: 

Sec.  5,  lots  1  to  4,  incl.,  Sy2; 

Sec.  6,  lotsland2,  SE'/4; 

Sec.  10.  E''2:  (Surface  only) 

Sec.  11,  all;  (Surface  only) 

Sec.  12,  all;  (Surface  only) 

Sec.  13,  all;  (Surface  only) 

Sec.  24.  EVi;  (Surface  only) 

Sec.  25.  E'/i;  (Surface  only  on  SW»/4SEy4 

and  E>«SEy4) 
Sec.  34.  N'/i.  NVzSVi.  SViSWyi,  SWy4SEy4; 

(Surface  only) 
Sec.  35,  all;  (Surface  only) 
Sec.  36,  NE%.  SV^NWV4,  SVa. 
T  12  N..  R.  9  W., 

Sec.  5,  that  portion  of  SWy4  SWly  of  Hwy 

93; 
Sec.  6.  that  portion  SWly  of  Hwy  93; 
Sec.  7.  lots  1  to  4,  incl..  Ey2,  EViW"2; 

(Surface  only) 
Sec.  8,  that  portion  SWly  of  Hwy  93; 

(Surface  only) 
Sec.  17.  all;  (Surface  only) 
Sec.  18,  lots  1  to  4,  incl.,  EV^.  EViWyj; 

(Surface  only) 
Sec.  19,  lots  1  to  4.  incl.,  EV4,  EyzW'.-i; 

(Surface  only) 
Sec.  20.  all;  (Surface  onlv) 
Sec.  26,  that  portion  of  S^,  NE";. 

Ey2NWy4,  SWyiNW',4  SWly  of  Hwy  93; 

(Surface  only) 
Sec.  29,  lots  1  to  6.  incl.,  NEV4NEy4. 

wy2WVi,  SEy4Swy4.  NEy4SEy4. 

SyaSEVi:  (Surface  only) 
Sec.  30,  lots  1  to  4,  incl.,  EV4,  Ey2Wy2; 

(Surface  only) 
Sec.  31,  lots  1  to  4,  incl.,  EV4,  E'/iWyi; 

(Surface  only) 


Federal  Register  /  Vol.  53,  No.  170  /  Thursday.  September  1.  1988  /  Notices 33879 


Sec.  35,  that  portion  SWly  of  Hwy  93; 

(Surface  only) 
Sec.  36,  that  portion  SWly  of  Hwy  93. 
11  N..  R.  low., 
Sec.  3,  lots  1  and  2,  SV2NEy4;  [Surface 

only). 
11  N.,  R.  9W., 
Sec.  1,  that  portion  SWly  of  Hwy  93; 

(Surface  only) 
Sf-c.  2.  lots  1  to  4,  incl.,  SVzN'/z,  Sy2; 
Sec.  11.  all;  (Surface  only) 
Sec.  12,  all;  (Surface  only) 
Sec.  13.  NEV4.  NE'ANW'A,  Sy2NWy4,  SVz; 

(Surface  only) 
Sec.  14,  all:  (Surface  only) 
Sec.  23,  NEy4;  (Surface  only) 
Sec.  24,  Nya  (Surface  only). 
11  N.,  R.  8  W., 
Sec.  6,  that  portion  SWly  of  Hwy  93: 

(Surface  only) 
Sec.  7,  that  portion  SWly  of  Hwy  93; 

(Surface  only) 
Sec.  8,  that  portion  SWly  of  Hwy  93; 

(Surface  only) 
Sec.  16.  that  portion  of  SWy4  SWly  of  Hwv 

93; 
Sec.  17,  that  portion  SWly  of  Hwy  93: 

(Surface  only) 
Sec.  18,  lots  1  to  8,  incl;  (Surface  only) 
Sec.  19,  lots  1  to  4,  inch;  (Surface  only) 
Sec.  20,  NVi:  (Surface  only) 
Sec.  21,  that  portion  of  NWy.  SWiy  of  Hwy 

93. 
The  area  comprises  32,359.59  acres,  more  or 
less. 

The  purpose  of  this  Notice  is  to  inform 
the  public  and  local  governmental 
officials  of  the  exchange  of  land 
between  the  United  States  and  the  State 
of  Arizona. 
|ohn  T.  Mezes, 

Cliief,  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  88-19863  Filed  8-31-88,  8:45  am] 
IILLING  CODE  4310-32-M 


ll 


[AZ-020-07-4321-01;  AZA-23330] 

Realty  Action;  Exchange  of  Mineral 
Estate;  Arizona 

The  following  described  federal 
inineral  estate  has  been  determined  to 
be  suitable  for  disposal  by  exchange 
under  section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43 
U.S.C.  1716. 

Approximately  49,153.41  acres  of 
public  mineral  estate  will  be  exchanged 
for  49,133.23  acres  of  state  of  Arizona 
mineral  estate. 

Gila  and  Salt  River  Meridian,  Apache  County, 
Arizona 

T.  8  N.,  R.  28  E., 
Sec.  1,  lot  2,  SWy4NEV4,  S^SEVi;  sec.  11, 
NEy4SWy4:  sec.  17,  Sy2NEy4. 
T.  9  N.,  R.  27  E.. 

Sec.  3.  sy2. 
T.  9  N..  R.  29  E., 
Sec.  17,  SWy4:  sec.  23.  Ny2NEy4. 
.  9  N..  R.  30  E., 


Sec.  6,  NWV4SEy4. 
T.  10  N.,  R.  25  E., 
Sec.  1,  lots  1  to  3,  incl.,  S%NEV4. 

SEy4Nwy4,  Ey2swv4,  SEy4. 

T.  10  N.,  R.  28  E., 

Sec.  14,  Wy2NEy4,  EV^NWy4. 
T.  10  N.,  R.  29  E., 

Sec.  7,  Wy2EV4.  Wy2;  sec.  27,  SVz. 
T.  10  N..  R.  30  E., 

Sec.  11,  SEV4SWy4,  SEy4:  sec.  14,  all:  sec. 
23,  all:  sec.  33,  Wy2,  Wy2E%,  SEy4SEy4. 
T.  11  N.,  R.  27  E., 

Sec.  22,  NEy4,  WMi,  Ny2SEy4,  SWy4SEy4. 
T.  11  N.,  R.  28  E.. 

Sec.  15.  sy2NEy4,  Nwy4Nwy4,  syiNWVi, 

Sy2;  sec.  22,  NEy4,  W%,  Ny2SEy4. 
SWy4SEy4;  sec.  31,  lots  2  to  4.  incl.. 

NEy4NEy4,  sv4NEy4.  SEy4Nwy4, 
Ey2SVv'V4,  SEy4. 

T.  11  N..  R.  31  E.. 

Sec.  30,  lots  1  to  4,  incl.,  Ey2,  Ey2Wy2. 
T.  12  N.,  R.  28  E.. 

Sec.  4,  lots  1,  8,  9, 10, 15  and  16, 
T.  12  N„  R.  29  E.. 

Sec.  24,  all. 
T.  12  N.,  R.  30  E., 
Sec.  19,  lots  2  to  4.  incl..  Sy2NEy4, 
SEy4NWy4,  EViSWyi,  SEy4;  sec.  20, 
Sy2Ny4.  SVi:  sec.  24.  all;  sec.  25.  all:  sec. 
27,  W'A,  SEy4. 
T.  12  N.,  R.  31  E., 
Sec.  4,  lots  1  to  16,  incl.,  SV2:  sec.  5,  lots  1  to 

16,  incl.;  sec.  6,  lots  1  to  16,  incl.;  sec.  7, 
lots  1  to  4,  incl..  Ey2NWy4,  NEy4SWy4; 
sec.  8.  EV^EVi,  SEy4SWV4;  sec.  9.  all;  sec. 

17,  Ey2NEy4,  WV<.NWy4.  Sy2;  sec.  18,  lots 
1  to  4,  incl.,  Eya.  Ey2Wya;  sec.  19,  lots  1  to 
4,  inch,  Ey2,  Ey2Wy2;  sec.  20,  all:  sec.  29. 
all;  sec.  30,  lots  1  to  4,  incl,  Ey2,  Ey2Wy2; 
sec.  31,  lots  1  to  4  incl.,  Ey2.  Ey2Wy2. 

T.  13  N..  R.  27  E.. 

Sec.  10.  all:  sec.  12.  Ey2Wy2. 
T.  13  N.,  R.  31  E.. 

Sec.  31.  lots  1  to  4,  incl.,  EH:,  E'iW'i. 
T.  14  N..  R.  24  E.. 

Sec.  6.  lot  7. 
T.  14  N.,  R.  27  E., 

Sec.  22.  SWy4NWi'4,  NE'.iSEy4. 
T.  14  N.,  R.  28  E., 

Sec.  14.  all:  Sec.  26,  all. 
T.  15  N.,  R.  29  E., 

Sec.  30.  NEV4NWy4. 
T.  16  N.,  R.  26  E., 

Sec.  6,  lots  1  to  6.  incl.  SEV4SWy4, 
SytSW'/i. 
T.  16N.,  R.  28E., 

Sec.  12,  all. 
T.  17  N„  R.  30  E.. 

Sec.  4,  lots  1  to  4,  incl,  S^NVi.  SV2:  Sec.  6. 

lots  1  to  7,  sy£NEy4,  SEy4Nwy4,  Ey2 

SWVi,  SEy4:  Sec.  8.  all;  Sec.  10.  all:  Sec. 
12,  all:  Sec.  14.  all:  Sec.  18,  lots  1  to  4, 
incl,  Ey2,EV5Wy2;  Sec.  20,  all;  Sec.  22.  all; 
Sec.  24,  all:  Sec.  26,  all:  Sec.  28,  all:  Sec. 
30,  lots  1  to  4,  incl.  Ey2.Ey2Wy2:  Sec.  34. 

Ny2.  Ny2swy4. 

T.  17  N.,  R.  31  E., 

Sec.  30.  lots  1  and  4.  Ey^SWy4.  SE"4. 
T.  18  N..  R.  27  E., 

Sec.  34,  all. 

Gila  and  Salt  River  Meridian,  Navajo  County, 
Arizona 

T.  11  N.,  R.  22  E., 

Sec.  6,  lot  1,  SEy4NEy4.  NEy4SEy4. 
T.  13  N.,  R.  18  E.. 


Sec.  6.  lots  3,  4  and  5,  SEy4NWy4. 
T.  13  N..  R.  19  E.. 

Sec.  6,  lots  6  and  7.  EViSW^i.  SEWi. 
T.  13  N.,  R.  20  E., 

Sec.  22,  NMz. 
T.  14  N.,  R.  20  E., 

Sec.  6,  lots  5  to  7.  incl.  Sy2NEy4.  SE':* 

Nwy4,  EyaSwyi,  SEV4. 

T.  17  N.,  R.  16  E., 

Sec.  10.  all:  sec.  12,  lots  1  to  4,  incl.  WV2 
EMi,  Wy2:  Sec.  14.  all:  Sec.  22,  all. 
T.  17  N.,  R.  17  E.. 
Sec.  6,  lots  1  to  7,  incl,  Sy2NEy4,  E''2SWy4, 
SEy4NWy4,  SEVi:  Sec.  8  ail:  Sec.  18.  Ids 
1  to  4,  incl.  Ey2,E'4WV2. 
T.  18N.,  R.  16E., 
Sec.  14.  all  Sec.  22,  all:  Sec.  24,  all:  Sec  26. 
all:  Sec.  28.  all:  Sec.  34,  all 
T.  18  N.,  R.  17  E.. 

Sec.  18.  lots  1  to  4.  incl.  Ey2,E'iW',2:  Sec. 
28.  all:  Sec.  30.  lots  1  to  4.  incl .  E'i.  £"2 

wy2. 

T.  18  N..  R.  19  E.. 

Sec.  4.  lots  1  to  4.  incl.  SVi.Wi.  SV2.    . 
T.  19  N.,  R.  20  E., 
Sec.  18.  SEy4NEy4,  SEy4SWV4,  SEy4:  Sec. 
20,  Wy2;  Sec.  22,  WV2:  Sec.  28,  SEWi 
SWy4.  Sy2SEV4;  Sec.  30,  SEV,:  Sec.  34. 

Ey2,  SEy4Nwy4,  Ey2swy4. 

T.  20  N.,  R.  19  E.. 
Sec.  8,  all:  Sec.  18,  lots  3  and  4,  Ey2SWV4: 
Sec.  28,  all:  Sec.  30,  lots  1  to  4.  incl,  E'.^, 
Ey2Wy2;  Sec.  34,  all. 

Gila  and  Salt  River  Meridian,  Maricopa 
County.  Arizona 

T.  3  N..  R.  1  W.. 
Sec.  1.  lot  2.  SWyiNEV,,  Ey2SEy4. 

In  exchange  for  the  federal  mineral 
estate  described  above,  the  United 
States  will  acquire  the  following  mineral 
estate  from  the  State  of  Arizona: 

Gila  and  Salt  River  Meridian.  Coconino 
County,  Arizona 

T.  37  N.,  R.  5  E., 

Sec.  2,  lots  1  to  4.  incl.  Sy2\'y2.  S'4. 
T.  38  N.,  R.  5E., 

Sec.  36,  Ey2,  NWy4,  Ny2swy«. 
T.  40  N.,  R.  4  E., 

Sec.  36,  all. 
T.  40  N.,  R.  5  E., 

Sec.  16.  all:  Sec.  32.  all. 
T.  40  N.,  R.  6  E.. 

Sec.  16,  all. 
T.  41  .N..  R.  1  E., 

Sec.  36,  all 
T.  36  N..  R.  1  W., 

Sec.  2,  lots  1  to  4.  incl.  S''2\'y2.  N%S'4. 
T.  39  N.,  R.  1  W.. 

Sec.  2,  lots  1  to  4.  incl.  SysNMi,  Sy2. 

Gila  and  Salt  River  Meridian.  Mohave 
County,  Arizona 

T.  35  N.,  R.  11  W., 

Sec.  16,  all. 
T.  36  N.,  R.  9  W.. 

Sec.  2.  lots  1  to  4,  incl.  SViNMs.  SVi. 
T.  36  N.,  R.  16  W., 

Sec.  2.  lots  1  to  4.  incl.  SVaNV^.  Sy2;  Sec.  16. 

NVi,  swy4.  Ey2SEy4. 

T.  37  N..  R.  10  W.. 

Sec.  36,  all. 
T.  37  N..  R.  12  W.. 

Sec.  16,  all:  Sec.  32.  all. 
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T.  37  N.,  R.  14  W.. 

Sec.  36,  SEV4NEV4. 
T.  38  N.,  R.  10  W., 

Sec.  2,  Lots  2  to  4,  incl.,  SViNVi;  Sec.  16, 
EVi;  Sec.  32.  all. 
T.  38  N.,  R.  12  W., 

Sec.  16,  all;  Sec.  32,  all. 
T.  38  N.,  R.  14  W., 

Sec.  32,  all;  Sec.  36.  all. 
T.  39  N..  R.  4  W.. 

Sec.  32,  all. 
T.  39  N.,  R.  10  W., 

Sec.  2,  lots  1  to  4,  incl..  SViNVi.  SVa;  Sec  16, 
SWA,  W'/aSEV*. 
T.  39  N.,  R.  11  W.. 

Sec.  36,  SEy4. 
T.  39  N.,  R.  12  W., 

Sec.  2.  lots  1  to  4,  incl..  SMiN^i,  SVz;  Sec.  16, 
all;  Sec.  32,  all. 
T.  39N.,  R.  13  W., 

Sec.  16.  all;  Sec.  36,  all. 
T.  39  N.,  R.  16  W.. 

Sec.  13,  NViNVJV*;  Sec.  23,  NWy4:  Sec.  32, 
lots  1  to  4.  incl.,  EV^;  Sec  36,  all. 
T.  40  N.,  R.  10  W., 

Sec  32,  NMiNEy4.  I 

T.  40  N.,  R.  15  W., 

Sec  16.  NEy4NE'/4,  NWy4NWy4,  SWVi; 
Sec  19,  WV4NEy4,  SWV4NEy4. 
T.  40  N.,  R.  16  W., 

Sec  2,  lots  1  to  4,  incl.,  S'/iNVi,  SV4;  Sec  33, 

sv4Nwy4. 

T.  41  N..  R.  8  W., 

Sec.  2,  lots  1  to  4,  incl,  sv4^avy4.  swy* 

SWy4SEy4;Secl6,all. 
T.  41  N..  R.  12  W., 

Sec.  32,  all:  sec.  36,  al. 
T.  41  N.,  R.  15  W.. 

Sec.  16.  all. 
T.  41  N..  R.  16  W., 

Sec.  la  all;  sec.  32,  lots  1  to  4,  incl..  EViEVi: 
sec.  36.  all. 
T.  42  N..  R.  8  W.. 

Sec.  36.  lots  1  to  4.  incl..  S'/i. 
T.  42  N..  R.  15  W., 

Sec.  32.  lots  1  to  4,  incl .  SMs;  sec.  36.  lots  1 
to  4.  incl..  S'^. 
T.  42  N..  R.  16  W.. 

Sec.  32.  lots  1  to  3,  incl.:  sec.  36,  lot  4,  SV4. 

Gila  and  Salt  River  Meridian,  Maricopa 
County,  Arizona 

T.  1  N.,  R.  7  VV., 
Sec.  2,  lots  2  to  4,  incl..  Sy2NWV4. 
SWy4NEV4,  S'/j;  sec.  16,  all;  sec.  32,  all. 
T.  2  N..  R.  4  W.. 
Sec.  2.  Ids  1  to  4,  incl..  S''uNy2.  S^'i:  sec.  16. 
all;  sec.  36.  all. 
T.  2  N..  R.  5  W.. 

Sec  16,  all. 
T.  1  S.,  R.  3  W  . 

Sec.  36,  all. 
T.  1  S..  R.  4  W  , 

Sec.  32,  all. 
T.  2S.,  R.  3W. 
Sec  2,  lots  1  to  4.  incl.,  SViNV^,  SVi;  sec  16. 
all:  sec.  32.  all;  sec.  36.  all. 
T.  2  S.,  R.  4  W., 
Sec.  2,  lots  1  to  4,  incl..  S'/iiN'/i.  S'/4:  sec  16. 
all;  sec.  36,  all. 
T.  3  S..  R.  1  W., 
Sec.  2,  lots  1  to  4.  incl..  SViNVi,  SVi;  sec  32. 
all;  sec.  36.  all. 
T.  3  S..  R.  2  VV., 
Sec  2,  lots  1  to  4,  incl.,  S'/iNyi,  S'^;  sec  16, 
all;  sec.  32,  all;  sec.  36.  all. 


T.  3  S.,  R.  3  W., 

Sec.  2,  lots  1  to  4,  incl.,  Sy2NV4.  S'A;  sec.  16, 
all:  sec.  32,  all;  sec.  36.  all. 
T.  3  S.,  R.  4  W., 

Sec  36,  all. 
T.  3  S.,  R.  5  W., 

Sec  36,  SVa,  NWy.,  WV»NEy4.  metes  and 
bounds  in  E%NEy4. 
T.  4  S..  R.  1  W.. 

Sec  2.  lots  1  to  4.  incl.,  S^^NV^,  SVi;  sec  32, 
all. 
T.  4  S.,  R.  4  W., 

Sec.  36,  all. 
T.  5  S.,  R.  3  W., 

Sec.  32.  all. 
T.  5  S.,  R.  4  W.. 

Sec.  36,  all. 

Based  on  leasable  and  locatable 
mineral  potential  reports,  it  has  been 
determined  that  the  overall  potential 
mineral  value  of  the  private  and  federal 
mineral  estates  are  approximately 
equal. 

Lands  transferred  from  the  United 
States  will  be  conveyed  subject  to  the 
follovtring  oil  and  gas  leases: 
AZA-022988 
AZA-017205 
AZA-023078 
AZA-011316 

Publication  of  this  notice  shall 
segregate  the  federal  minerals,  as 
described  in  this  notice,  from 
appropriation  under  the  mining  laws. 
This  segregative  effect  shall  terminate 
upon  the  issuance  of  a  patent  or  two 
years  from  the  date  of  this  notice,  or 
upon  publication  of  a  Notice  of 
Termination. 

Detailed  information  concerning  the 
exchange,  including  the  locatable 
mineral  potential  and  the  leasable 
mineral  potential  reports,  can  be 
obtained  from  the  Phoenix  Resource 
Area  Manager.  2015  West  Deer  Valley 
Road,  Phoenix.  Arizona  85027.  For  a 
period  of  forty-five  (45)  days,  from  the 
date  of  this  notice,  interested  parties 
may  submit  comments  to  the  Phoenix 
District  Manager.  Bureau  of  Land 
Management.  2015  West  Deer  Valley 
Road.  Phoenix,  Arizona  85027.  Objective 
will  be  reviewed  by  the  State  Director 
who  may  sustain,  vacate  or  modify  this 
realty  action.  In  the  absence  of  any 
objectives,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Herman  L.  Kast. 

Associate  District  Manager. 
Date:  August  24. 1988. 

[FR  Doc.  88-19884  Filed  8-31-88:  8:45  amj 

BILUNG  CODE  4310-32-M 


lU-54569;  UT-040-08-4212-14] 

Realty  Action;  Sale  of  Public  Lands  fn 
Wastiington  County,  UT 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Under  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1713)  public  land 
described  as  Lot  3,  Section  11,  T.  42  S., 
R.  13  W.,  SLB&M,  Utah,  containing  41.95 
acres,  is  proposed  for  sale  by 
competitive  bidding  at  no  less  than  the 
appraised  fair  market  value  of 
$12,300.00.  The  lands  described  are 
hereby  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  pending 
disposition  of  this  action. 

SUMMARY:  The  purpose  of  the  sale  is  to 
dispose  of  public  land  that  is  difficult 
and  uneconomic  to  manage  by  a 
government  agency. 

DATES:  Comments  should  be  submitted 
to  the  address  listed  below  by  October 
20, 1988.  The  sale  will  be  held  on 
November  15. 1988  at  2:00  p.m.  m.d.t. 

ADDRESS:  Detailed  information 
concerning  the  sale,  including  bidding 
procedures,  is  available  at  the  Dixie 
Resource  Area  Office,  225  North  Bluff, 
St.  George,  Utah  84770  (801)  673-4654. 
The  sale  will  be  held  at  the  same 
address. 

SUPPLEMENTARY  INFORMATION:  The 

terms  and  conditions  applicable  to  the 
sale  are: 

1.  The  sale  will  be  for  the  surface 
estate  only.  Minerals  will  remain  with 
the  United  States  Government. 

2.  There  is  reserved  to  the  United 
States,  a  right-of-way  for  ditches  or 
canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30. 
1890.  26  Stat.  391.  43  U.S.C.  945. 

3.  Title  transfer  will  be  subject  to  all 
valid  existing  rights.  If  the  tract  of  public 
land  is  not  sold  pursuant  to  this  notice, 

it  will  remain  available  for  sale  by 
sealed  bid  at  no  less  than  the  appraised 
value.  Sealed  bids  will  be  opened  on  the 
first  Tuesday  of  each  month  at  10:00  a.m. 
All  bids  must  be  received  at  the  Dixie 
Resource  Area  Office  no  later  than  4:30 
p.m.  on  the  day  before  the  sale. 

Any  comments  or  objections  received 
during  the  comment  period  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  notice  will  be  the  final 
determination  of  the  Department  of  the 
Interior. 
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Date:  August  24.  1988. 
Gordon  Staker, 
District  Manger. 
|FR  Doc.  88-19902  Filed  8-31-88;  8:45  am] 

BtLLING  COOC  4310-DO-M 


Fort  Greely  Draft  Resource 
Management  Plan/Draft  Environmental 
Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

summary:  Pursuant  to  the  Military 
Lands  Withdrawal  Act  of  1986  (Pub.  L. 
99-606)  and  section  102[2)c  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  the  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM)  has  prepared  a  Draft  Resource 
Management  Plan  (DRMP)/Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Fort  Greely  military  withdrawal. 
The  document  addresses  planning  for 
nonmiUtary  use  of  the  withdrawal.  The 
draft  statement  presents  a  preferred 
plan  and  five  alternatives,  and  analyzes 
the  effects  of  each.  One  alternative  is 
the  "no  action"  alternative,  describing 
present  management.  The  preferred  plan 
and  the  other  alternatives  describe 
management  with  varying  emphasis  on 
military  uses,  habitat  protection, 
recreation,  and  economic  development. 

dates:  The  DRMP/DEIS  will  be 
available  for  review  and  comment  from 
September  2, 1988  to  December  1, 1988. 
Comments  received  after  the  latter  date 
may  be  too  late  to  be  integrated  into  the 
Final  EIS.  Public  meetings  on  the  plan 
have  been  scheduled  for:  November  15, 
1988,  7  p.m.  at  the  Delta  Junction 
Community  Center  and  November  16. 
1988,  8  p.m.  at  the  Bureau  of  Land 
Management  Office,  1150  University 
Avenue,  Fairbanks. 

ADDRESS:  Comments  on  the  DRMP/DEIS 
may  be  sent  to:  Jim  Ducker.  Military 
Withdrawals  Planning  Team  Leader. 
Bureau  of  Land  Management,  Alaska 
State  Office,  701  C  Street,  Box  13, 
Anchorage,  Alaska  99513. 
Michael ).  Penfold, 
State  Director. 

(PR  Doc.  88-19894  Filed  8-31-88;  8:45  a.m.] 
•ILLING  CODE  4310-JA-M 


Fort  Walnwright  Draft  Resource 
Management  Plan/Draft  Environmental 
Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 


SUMMARY:  Pursuant  to  the  Military 
Lands  Withdrawal  Act  of  1986  (Pub.  L. 
99-606)  and  section  102(2)c  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  the  Department  of 
Interior,  Bureau  of  Land  Management 
(BLM)  has  prepared  a  Draft  Resource 
Management  Plan  (DRMP/Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Fort  Wainwright  military 
withdrawal.  This  withdrawal 
encompasses  that  part  of  Fort 
Wainwright  known  as  the  Yukon 
Maneuver  Area,  and  is  north  and  east  of 
Eielson  Air  Force  Base.  The  document 
addressed  planning  for  nonmilitary  use 
of  the  withdrawal.  The  draft  statement 
presents  a  prt  ferred  plan  and  four 
alternatives,  and  analyzes  the  effects  of 
each.  One  alternative  is  the  "no  action" 
alternative,  describing  present 
management.  The  preferred  plan  and  the 
other  alternatives  describe  management 
with  varying  emphases  on  military  uses, 
habitat  protection,  recreation,  and 
economic  development. 
DATES:  The  DRMP/DEIS  will  be 
available  for  review  and  comment  from 
September  2, 1988  to  December  1. 1988. 
Comments  received  after  the  latter  date 
may  be  too  late  to  be  integrated  into  the 
Final  EIS.  BLM  will  hold  a  public 
meeting  on  the  plans  at  its  offices  at 
1150  University  Avenue,  Fairbanks, 
Alaska  at  7  p.m.  on  November  16, 1988. 
ADDRESS:  Comments  on  the  DRMP/ 
DEIS  may  be  sent  to:  Jim  Ducker, 
Military  Withdrawals  Planning  Team 
Leader,  Bureau  of  Land  Management, 
Alaska  State  Office,  701  C  Street,  Box 
13,  Anchorage,  Alaska  99513. 
Michael  ].  Penfold. 
State  Director. 

[PR  Doc  88-19895  Filed  8-31-88:  8:45  am| 
BILUNG  CODE  431(KIA-M 


[NM-010-GP8-0121] 

Availability  of  the  Farmington 
Resource  Management  Plan  and  the 
Record  of  Decision  and  Notice  of  Off- 
Road  Vehicle  and  Area  of  Critical 
Environmental  Concern  Designations 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability. 

summary:  The  Farmington  Resource 
Area.  Albuquerque  District,  announces 
the  availability  of  the  Farmington 
Resource  Management  Plan  (July  1988) 
as  approved  in  the  Record  of  Decision 
(July  10. 1988). 

The  Record  of  Decision  and  the 
Resource  Management  Plan  are 
available  by  contacting  the  Bureau 
office  below.  The  Record  of  Decision  is 


free  of  charge  and  the  Resource 
Management  Plan  will  be  sold  for  three 
dollars  each. 

The  Bureau  has  completed  decisions 
to  designate  about  1.5  million  acres  of 
public  land  in  San  Juan,  McKinley,  Rio 
Arriba,  and  Sandoval  Counties,  in  New 
Mexico,  as  open,  limited,  or  closed  to 
motor  vehicle  travel. 

Designations  are  a  result  of  land  use 
planning  decisions  made  in  the 
Farmington  Resource  Management  Plan. 
The  Plan  also  designates  nineteen  Areas 
of  Critical  Environmental  Concern 
(ACECs)  and  expands  an  existing  ACEC 
that  was  designated  by  the  Rio  Puerco 
Resource  Management  Plan. 

SUPPLEMENTARY  INFORMATION:  The 

authority  for  the  off-road  vehicle 
designations  is  derived  from  Executive 
orders  11644  and  11989,  and  the 
regulations  contained  in  43  CFR  Part 
8340.  The  area  designations  and  affected 
acreages  are  as  follows: 

1.  Closed  Designations. 

Farmer's  Arroyo  Site  (40) 

Beechatuda  Tongue (80) 

Fossil  Forest  Research  Natural  Area 

(2,770) 
Bisti  Wilderness  (3,968) 
De-na-zin  Wilderness  (24.137) 
Thomas  Canyon  (4.630) 
Negro  Canyon  (1,600) 
Simon  Canyon-partial  (1,770) 

2.  Limited  "Existing  Roads  and  Trails" 
Designation. 

Chaco  Outliners  Group  (2,570) 
Reese  Canyon  Research  Natural  Area 

(2,200) 
Bald  Eagle  ACEC  (3,840) 
Torrejon  Fossil  Fauna  ACEC  (4,480) 
Kutz  Canyon  Paleontological  Area 

(25.826) 
Betonnie  Tsosie  (5,240) 
Farmington  Lake  Watershed  (1,872) 
Ah  shi-sle-pah  Wilderness  Study  Area 

(6,565) 
Head  Canyon  ORV  Competition  Area 

(150) 
Native  American  Traditional  Use  & 

Sacred  Areas  (4,430) 

3.  Limited  "Designated  Roads  and 
Trails"  Designation. 

Chacra  Mesa  ACEC  Complex  (11,330) 

The  Hogback  ACEC  (9,480) 

Simon  Canyon  Recreation  Area  (2,041) 

Angel  Park  Recreation  Area  (10,240) 

Carracas  Mesa  (7,000) 

East  Side  Rincon  Site  (100) 

Navajo  Refugee  Sites  (11,600) 

4.  Open  Designation.' 


'  Other  public  lands  in  the  Resource  Area  that  are 
not  accounted  for  above  (about  1.300.000) 
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Dunes  Vehicle  Recreation  Area  (1.000) 
Laguna  Seca  Mesa  (2.400) 
Coal  Belt  (77.945) 
Rights-of-Way  Windows  (12,600) 

The  designations  above  will  be 
identified  on  the  Albuquerque  District 
Off-Road  Vehicle  Designation  Order 
Roster.  Where  areas  contain  non-Bureau 
inholdings.  the  designation  cannot 
apply.  However,  the  designation  will 
apply  opon  acquisition  of  the  inholding. 

ACEC  designations  and  acreages  are 
as  follows: 
Angel  Peak  (500) 
Badlands  (1.360) 
Log  Jam  (320) 
Lost  Pine  (80) 

Crow  Canyon  District  (3.580) 
Hooded  Fireplace  and  Largo  School 

District  (320) 
Tapacito  and  Split  Rock  District  (240) 
Frances  Ruin  (40) 
Christmas  Tree  Ruin  (40) 
San  Rafael  Canyon  (5.460) 
Salt  Point  (640) 
Pierre's  Site  (440) 
Halfway  House  (40) 
Twin  Angels  (40) 
Casamero  Community  (160) 
Chacra  Mesa  Complex  (6,370) 
Hogback  (7.520) 
Aztec  Cilia  (6.400) 
Bald  Eagle  (1.700) 
Torrejon  Fossil  Fauna  (4,480).  This 

ACEC  was  expaned  from  2.900  acres. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  more  information  or  to  obtain  copies 
of  the  Farmington  Resource 
Management  Plan  or  the  Record  of 
Decision  call  (505)  325-5344  or  write  Bill 
Overbaugh.  RMP  Team  Leader.  BLM- 
Farmington  RA.  1235  La  Plata  Hwy., 
Farmington.  NM  87401. 

Dated:  August  24, 1988. 
Dennis  R.  Erhart, 
Acting  State  Director. 

|FR  Doc.  88-19900  Filed  8-31-88;  8:45  am) 

BILLING  CODE  4310-FB-M 

[AZ-921-08-4220-11,  A-6641] 

Proposed  Partial  Termination  and 
Partial  Continuation  of  Withdrawal; 
Arizona 

August  23. 1988. 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
modify  and  continue  for  20  years  a 
portion  of  an  order  which  withdrew 
lands  for  an  indefinite  period  of  time  for 
Sedona  Administrative  Site  and 
terminate  the  remaining  lands  in  the 
order  to  facilitate  a  Forest  Service  land 


exchange  whereby  those  lands  will  be 
conveyed  out  of  Federal  ownership  for 
the  benefit  of  the  Flagstaff  Public 
Schools.  The  portion  of  the  order  to  be 
continued  is  still  needed  for  the  purpose 
it  was  withdrawn  and  will  have  no 
change  in  land  use.  The  portion  to  be 
terminated  is  no  longer  needed  for  the 
administrative  site.  The  Forest  Service 
proposes  that  the  lands  withdrawn  for 
the  Sedona  Administrative  Site  be 
segregated  from  operation  of  the  mining 
laws  only. 

DATE:  Comments  to  this  notice  should  be 
received  on  or  before  November  30. 
1988. 

ADDRESS:  Comments  should  be 
addressed  to  the  Arizona  State  Director. 
BLM,  P.O.  Box  16563,  Phoenix,  Arizona 
85011. 

FOR  FURTHER  INFORMATION  CONTACT 
Joy  Ayers,  BLM  Arizona  State  Office, 
P.O.  Box  16563,  Phoenix,  Arizona  85011, 
602-241-5534. 

SUPPLEMENTARY  INFORMATION:  The 
Forest  Service  proposes  that  the  order 
withdrawing  lands  from  appropriation 
and  use  of  all  kinds  under  the  public 
land  laws  for  an  indefinite  period  of 
time  for  the  Sedona  Administrative  Site 
by  Secretarial  Order  dated  July  10, 1908. 
enlarged  by  Public  Land  Order  1091 
dated  March  10. 1955.  and  partially 
revoked  by  Public  Land  Orders  4099  and 
5200  dated  September  29. 1966.  and 
April  5. 1972.  respectively,  be  partially 
modified  and  continued  for  20  years  and 
the  remaining  portion  be  terminated, 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751,  43  U.S.C.  1714: 

Gila  &  Salt  River  Meridian 

Continue 
T.  17  N..  R.  6  E.. 
Sec.  7.  EV2SW'/4NEy4NEV4SWV4SE''4,  SE^ 
NEV«NEy4SWy4SEV4,  Ey2SEV4NEV4 

swy4SEy4,  E%w';4SEy4NEy4Swy4SEy4, 
wy2E>/iNwy4Nwy4Swy4SEV4,  wy2 
Nwy4Nwy4Swy4SEy4,  swv4Nwy4 
swy4SEy4,  wv4swy4Swy4SEy4,  SEy4 
swy4Swy4SEy4.  SMiNEy4Swy4SEy4 
swy4SEy4.  w%swy4SEy4Svvy4SEy4. 
SEy4Swy4SEV4Swy4SEVi.  EV2EViiSEy4 
sw  y4SE  y4.  E  V4  w  viE  y2SE  y4sw  y4SE  v*, 
sw  y4NW  y4SEy4SEy4Swy4SEy4.w'/4 
sw  ViSE  y4SE  y4sw  ViSe  y4. 

T.  17  N..  R.  6  E.. 

Sec.  7.  NEy4Swy4Swy4SEy4,  Nwy4SEy4 
swy4SEy4,  wy2WV4NEy4SEy4Swy4 
SEWi,  Nwy4Nwy4SEy4SEy4Swy4SEy4. 
N  '/4NE  y4SW  y4SE  y4Sw  y4SE  y4. 

The  areas  described  contain  21.0975  acres 
to  be  continued  and  6.09  acres  to  be 
terminated  in  Coconino  County. 

The  purpose  of  the  withdrawal  is  for 
the  administration  and  protection  of  the 
administrative  site.  The  continued 
portion  of  the  order  will  now  be  closed 


to  operation  of  the  mining  laws  only. 
The  terminated  portion  of  the 
withdrawal  will  open  the  lands  to 
surface  entry  and  operation  of  the 
mining  and  mineral  leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  this  proposed  action 
may  present  their  views  in  writing  to 
this  office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  'ts  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawal  will  be  modified  and 
continued  and,  if  so,  for  how  long. 
Notice  of  final  determination  will  be 
published  in  the  Federal  Register.  The 
existing  withdrawal  will  continue  until 
such  final  determination  is  made. 
John  T.  Mezes, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 
[PR  Doc.  B&-19865  Filed  8-31-88:  8:45  am] 

BILLING  CODE  4310-32-M 


[  WY-930-08-4220-1 1;  WYW  73082,  WYW 
043671,  WYW  043372,  WYS  040577,  WYW 
094183,  WYW  0105362,  WYW  22216] 

Proposed  Continuation  of  Forest 
Service  Withdrawals;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Forest  Service  proposes 
to  continue  the  existing  withdrawals  on 
990.95  acres  of  national  forest  land  in 
the  Big  Horn  National  Forest  for  an 
additional  20  years.  The  land  has  been 
and  will  remain  segregated  from  mining 
location.  Only  304.89  acres  have  been 
segregated  from  surface  entry.  All  of  the 
land  has  been  and  will  remain  open  to 
mineral  leasing.  The  remaining  acreage 
in  the  existing  withdrawals  will  be 
teminated. 

DATE:  Comments  should  be  received  by 
November  30, 1988. 

ADDRESS:  Comments  should  be  sent  to 
the  Wyoming  State  Director,  BLM.  2515 
Warren  Avenue,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tamara  Gertsch.  BLM  Wyoming  State 
Office.  307-772-2072. 
SUPPLEMENTARY  INFORMATION:  The 
Forest  Service  proposes  that  Secretarial 
Orders  of  January  14. 1907.  and 
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November  24, 1908,  and  Public  Land 
Order  Nos.  1529.  3250, 1421,  4922, 1560, 
3282,  and  3302,  dated  October  18, 1957, 
October  10, 1963,  May  23, 1957,  October 
19, 1970,  December  6, 1957,  December  3, 
1963,  and  January  13, 1964,  respectively, 
be  continued  for  a  period  of  20  years  to 
protect  the  capital  investments  on  the 
administrative  sites,  picnic  grounds, 
campgrounds,  ranger  stations,  lookout 
towers,  recreation  areas,  organization 
and  highway  maintenance  camps,  a 
trailer  park,  and  a  community  center. 
The  land  is  described  as  follows: 

Sixth  Principal  Meridian 

Big  Horn  National  Forest 
Hunter  Administrative  Site 

T.  50  N.,  R.  84  W.. 

I    Sec.lO,  NWy4SEy4,  SWy4NfEV<SEV4. 

1 1    w\^SEy4NEy4SEy4. 

Shell  Creek  Administrative  Site 

T.  53  N.,  R.  88  W., 
Sec.  19,  NEy4SWy4SEy4,  NVJViSE'ASEV*. 

Porcupine  Creek  Administrative  Site 

T.  56  N.,  R.  91  W., 
Sec.  18,  NWy4NEV4SEy4,  EV^SWy4 

NEy4SEy4.  SEy4NEy4SEy4. 

Muddy  Creek  Administrative  Site 

T.  48  N.,  R.  84  W., 
Sec.  2,  NEy4SWy4SEy4NEVi. 

Tensleep  Meadows 

T.  49  N.,  R.  86  W., 
M  Sec.  30,  NWy4NEy4SEy4,  Ey2NWV4SEy4, 

1 1     Ey2wy2Nwy4SEy4. 

Sheridan  County  Youth  Inc.,  Organization 
Camp 

T.  54  N.,  R.  88  W.. 
Sec.  6,  N%  of  lot  4. 

Bald  Mountain  Campgrounds 

T.  56  N.,  R.  91  W., 

Sec.  30,  SEMi  of  lot  1,  NEy4  of  lot  2, 

wy2NwyiSEy4Nwy4. 

Burgess  Ranger  Station 
IT.  56  N.,  R.  89  W., 

Sec.  36,  sy,«swy4NEV4Nwy4,  syisyiNwyi 
Nwy4,  Ny2Swy4Nwy4,  NwyiSEViN 
wy4,  Ey2SEy4Nwy4Swy4.  wy2Swy4N 
Ey4swy4. 

Porcupine  Creek  Recreation  Area 

T.  56  N..  R.  91  W., 

Sec.  18,  SEy4  of  lot  2,  Sy2NWViSEV4NWy4, 

swy4SEy4Nwy4,  sv2SEViSEV4Nwy4, 
Ey2Ey2NEy4Swy4. 

rr.  56  N.,  R.  92  W., 

Sec.  12,  SWy4NEy4SEV4SWy4. 

Big  Goose  Administrative  Site 

T.  53  N.,  R.  86  W.. 
Sec.  4,  SMz  of  lot  5. 

Big  Horn  Baptist  Youth  Organization  Camp 

T.  55  N.,  R.  88  W., 
Sec.  4.  NWy4NWy4SEy4. 

Boulder  Park  Campground  and  Trailer  Park 

T.  48  N..  R.  86  W., 

Sec.  6,  N%  and  SWy4  of  lot  12. 


Burgess  Junction  Highway  Maintenance 

Camp 

T.  55  N.,  R.  89  W.. 

Sec.  1,  swy4NEy4Swy4NEy4,  SE^iNwyi 
svvy4NEV4.  NEV4Swy4Swy4NEy4. 
Nwy4SEy4Swy4NEy4. 

Cabin  Creek  Campground 

T.  53  N.,  R.  89  W.. 
Sec.  14,  SWViNEyiSWyi,  EV^SEyi 

Nwy4swy4. 

Deer  Park  Campground 

T.  49  N..  R.  86  W.. 

Sec.  4,  NW  y4NW  ViSW  V* . 

High  ParV  Lookout 

T.  48  .\.,  R.  86  W., 

Sec  4,  SEy4SWy4SEV4SWy4; 
Sec.  9,  NEy4NWy4NEy4NWy4. 

Island  Park  Campground 

T.  49  N.,  R.  86  W., 

Sec.  20,  S^NEViSEyiNWy.,  NWV4SEV4 

SEy4Nwy4. 

Leigh  Creek  Picnic  Ground 

T.  48  N.,  R.  87  W.. 

Sec.  33,  Sy.;SV2NE'/4SEy4,  NEV4SEy4 

NEy4SEy4. 

Lower  Doyle  Campground 

T.  47  N..  R.  84  W., 

Sec.  5,  SV2NEy4SWy4N\Vy4,  SEy4NVVV4 

swy4NWV4. 

West  Lake  Campground 

T.  50  N.,  R.  86  W., 
Sec.  33.  Ey2SEy4NEy4SWy4,  NEy4NEy4 

SEy4Swy4. 

North  Tongue  Campground 

T,  55  N.,  R.  89  W., 

Sec.  1,  NVioflot4; 

Sec.  2,  NEy4oflotl. 
T.  56  N.,  R.  89  W., 

Sec.  35,  S'/2Sy2SWy4SWy4.  SEV4SEy4SE',4 
SEVi. 
Pine  Island  Community  Center 

T.  55  N.,  R.  88  W., 

Sec.  5,  NWy.  of  lot  1,  NE  V4  of  lot  2. 

Prune  Creek  Campground 

T.  55  N.,  R.  88  W., 
Sec.  4,  S^sNEyiNEyiSW"*,  NWV4NEV4 

swyi.  Ey2NEy4Nwv4Swy4,  NEViSwv4 
NEy4Swy4,  NyaSEViNEv;swy4. 

Shell  Creek  Campground 

T.  53  N..  R.  888  W., 
Sec.  19.  SVi  of  lot  3. 

Sibley  Lake  Campground  and  Picnic  Ground 

T.  55  N.,  R.  88  W., 

Sec.  10.  NEV4NEy4.  NVbSE''4NEV4. 

Worland  Boy  Scout  Organization  Camp 

T.  49  N..  R.  86  W., 
Sec.  31,  SEy4NEy4SVVy4SEy4. 

Ranger  Creek  Campground 

T.  53  N..  R.  88  W.. 

Sec.  19,  SEViSWy4SEV4.  SW'/4SEy4.  SEV4, 

swy4SEy4SEy4SEy4; 

Sec.  30,  NWy4NEy4NEV4NEy4,  NV2NWy4 
NEV4NE~4.  NV.NEy4NWy4NEy4. 

Meadow  Lark  Lake  Area 

T.  48  N..  R.  86  W., 
Sec.  5.  SVi  of  lot  6: 


Sec.6.  NWy4oflot8. 
T.  49  N..  R.  86  W., 

Sec.  32.  SEV4SWV4SE'.4; 
Sec.  33.  Wy2SVVV4NE^  S'i.\E'^.NWV4, 
E»-2.NWy4NW''4.  Ei'iSEV4N\V'4,  NEy4 
NE''4SWV4.  NE''4SEV4SWV4.  NVVVi 
NW  V4SE  V4 ,  NW  V4 S W  V4 SE '4 . 
Paintrock  Lakes  Recreation  Area 

T.  51  N..  R.  87  W., 

Sec.  7.  SEy4  of  lot  3.  NWy4SEV4SWy4; 

Sec.  18.  NV2  of  lot  2. 
T.  51  N..  R.  88  W.. 

Sec.  12.  NEV4VEy4SEy4,  E^NW'M.NE'-i 

SEy..  swy4NEy4SEV4SEy4,  se'4NW'/4 

SEV4SE'4,  N'EViSWy4SEy4SEy4.  Nwy. 

SEy4SEy4SEy4. 

Woodrock  Recreation  Area 

T.  54  N..  R.  88  W.. 

Sec.  3.  Ny2  and  SEVi  of  lot  3.  SE''4NEy4 

sw  y4NW  y4.  NE  viSE  yisw  "4Nw  y.. 
Nwy4Swy4SEy4NWV4.  swv4Nwy4SEV4 

NWVi. 
T.  55  N..  R.  88  W.. 

Sec.  27.  SWy4NEV4NWy«,  NWV4SEyi 

NWy*; 
Sec.  34.  SV2SEV4SEy4SW"4.  SV2SWV»SW'« 
SE"4. 
Big  Horn  Baptist  Youth  Organization  Camp 
Addition 

T.  55N..  R.  88W,. 

Sec.  4,.NEy4NWy4SEV4. 

Coffeen  Park  Campground 

T.  53  N..  R.  86  W.. 

Sec.  32.  SWy4NWy4SEV4. 

Cross  Creek  Campground 

T.  53  N..  R.  86  W., 

Sec.  21,  NEy4SEy4SEy4. 

East  Fork  Campground 

T.  53  N..  R.  86  W., 

Sec.  3.  swy4SEV4Nwy4,  wy2SEy4SEy4 

NWV4. 

Little  Goose  Campground 

T.  53  N..  R.  85  W.. 
Sec.  5.  Ey2NEV4SEV4SWy4.  WVaNWWi 

swy4SEy4. 

Owen  Creek  Campground  Addition 

T.  55  N..  R.  88  W.. 

Sec.31,  NEV4NW''4NE''4. 

Prune  Creek  Campground  Addition 

T.  55  N..  R.  88  W  , 

Sec.  4.  SE'4SE',4SW'4N'WV4,  except  area 

included  in  PLC  2647  for  U.S.  14 

Roadside  Zone. 

Twin  LaKes  Campground 

T.  54  N.,  R.  87  W.. 

Sec.  35.  S"iSW^V4SWV4NEy..  NV2NVVy4 
NWV4SE'/4. 

Tie  Flume  Campground 

T.  55  N.,  R.  88  W., 

Sec.  27.  NEV4SWV4NWy4. 

The  areas  described  aggregate  990.95 
acres  in  Big  Horn,  Sheridan,  Washakie, 
and  Johnson  Counties. 

The  purpose  of  the  withdrawals  is  to 
protect  the  capital  investments  at  the 
administrative  sites,  picnic  grounds, 
campgrounds,  ranger  stations,  lookout 


towers,  recreation  areas,  organization 
and  highway  maintenance  camps,  a 
trailer  park,  and  a  community  center, 
The  withdrawals  segregate  the  land 
from  the  operation  of  the  mining  laws, 
and  some  of  the  land  from  surface  entry. 
The  land  is  not  segregated  from  mineral 
leasing.  No  change  is  proposed  in  the 
purpose  or  segregative  effect  of  the 
withdrawals. 

For  a  period  of  90  days  from  date  of 
publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuations,  may  present 
their  views  in  writing  to  the  Chief, 
Branch  of  Land  Resources,  in  the 
Wyoming  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  potential  demand 
for  the  land  and  its  resources.  A  report 
will  also  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawal  will  be  continued,  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawals  will  continue 
until  such  final  determination  is  made. 

Date:  August  24. 1988. 
Hillary  A.  Oden, 
State  Director. 
[FR  Doc.  88-19903  Filed  8-31-88;  8:45  am] 

BIUJHQ  CODE  4310-23-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget  Interior 
Department  Desk  Officer,  Washington. 
DC  20503,  telephone  202-395-7340. 
Title:  Petition  Process  for  Designation  of 
Federal  Lands  as  Unsuitable  for  All  or 
Certain  Types  of  Surface  Coal  Mining 


Operations  and  for  Termination  of 
Previous  Designations  30  CFR  Part  769 

OMB  Number:  None  assigned 

Abstract:  This  Part  establishes  the 
minimum  procedures  and  standards 
for  designating  Federal  lands 
unsuitable  for  all  or  certain  types  of 
surface  coal  mining  operations  and  for 
terminating  designations  pursuant  to 
petition.  The  information  requested 
will  aid  the  regulatory  authority  in  the 
decision-making  process  to  approve  or 
disapprove  a  request  to  designate  or 
terminate  an  area  as  unsuitable. 

Bureau  Form  Number:  None 

Frequency:  On  occasion 

Description  of  Respondents:  Individuals, 
Industry,  and  Environmental  Groups 

Annual  Responses:  5 

Annual  Burden  Hours:  350 

Estimated  Completion  Time:  70.  Hours 

Bureau  clearance  officer:  Nancy  Ann 
Baka  (202)  343-5981. 

Date:  August  24. 1988. 
Richard  O.  Miller, 

Chief,  Regulatory  Development  and  Issues 

Management  Office. 

[FR  Doc.  88-19883  Filed  8-31-88;  8:45  am] 

BILUNG  CODE  43310-06-M 


INTERNATIONAL  TRADE 
COMMISSION 

Porcelaln-on-Steel  Teakettles  From 
Taiwan;  Dismissal  of  Request  for 
Institution  of  a  Review  Investigation 

agency:  International  Trade 
Commission. 

ACTION:  Dismissal  of  a  request  to 
institute  a  section  751(b)  review 
investigation  concerning  the 
Commission's  affirmative  determination 
in  investigation  No.  731-TA-299  (Final), 
Porcelain-on-Steel  Cooking  Ware  from 
Taiwan. 

SUMMARY:  The  Commission  determines, 
pursuant  to  section  751(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(b))  and  rule 
207.45  of  the  Commission's  rules  (19  CFR 
207.45),  that  the  request  does  not  show 
good  cause  or  changed  circumstances 
sufficient  to  warrant  institution  of  an 
investigation  to  review  the 
Commission's  affirmative  determination 
in  investigation  No.  731-TA-299  (Final), 
regarding  porcelain-on-steel  cooking 
ware  from  Taiwan.  The  request  for 
termination  of  the  antidumping  order  on 
porcelain-on-steel  cooking  ware  from 
Taiwan  applied  only  insofar  as  it 
covered  teakettles.* 


FOR  FURTHER  INFORMATION  CONTACT: 

Jim  McClure  (202-252-1191),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  at  202-724- 
0002.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 

SUPPLEMENTARY  INFORMATION:  On 

November  26, 1986,  the  Commission 
published  in  the  Federal  Register  its 
determination  in  investigation  No.  731- 
TA-299  (Final).  Porcelain-on-Steel 
Cooking  Ware  from  Taiwan  (51  FR 
42946).  The  Commission  determined  that 
an  industry  in  the  United  States  was 
materially  injured  by  reason  of  imports 
from  Taiwan  of  porcelain-on-steel 
cooking  ware  which  had  been  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV).  On  December  2. 1986,  the 
Department  of  Commerce  issued  an 
antidumping  order,  notice  of  which  was 
published  in  the  Federal  Register  (51  FR 
43416). 

On  April  21, 1988,  the  Conunission 
received  a  request  filed  on  behalf  of 
M.  Kamenstein,  Inc.,  pursuant  to  section 
751(b)  of  the  Act,  to  review  its 
affirmative  determination  in 
investigation  No.  731-TA-299  (Final). 
Under  §  207.45  of  the  Commission's 
Rules  of  Practice  and  Procedure,  "In  the 
absence  of  good  cause  shown,  no 
investigation  under  this  section  shall  be 
instituted  within  24  months  of  the  date 
of  publication  of  the  notice  of 
suspension  or  determination."  The 
petitioner  alleged  that  the  circumstances 
of  this  case  constituted  "good  cause"  for 
conducting  an  immediate  review. 

On  June  8, 1988,  the  Commission 
requested  written  comments  in  the 
Federal  Register  (53  FR  21531) 
concerning  whether  the  alleged  changed 
circumstances  were  sufficient  to 
warrant  institution  of  a  review 
investigation.  Comments  were  supplied 
by  counsel  on  behalf  of  General 
Housewares  Corporation  (GHC) 
opposing  the  institution  of  a  review 
investigation.  GHC  was  the  petitioner  in 
the  original  investigation  (No.  731-TA- 
299  (Final).  Comments  were  also 
received  from  counsel  on  behalf  of 


'  For  the  purposes  of  this  notice,  porcelain-on- 
steel  teakettles  are  teakettles  not  having  self- 
contained  heating  elements,  of  steel  and  enameled 
or  glazed  with  vitreous  glasses.  Porcelain-on-steet 


teakettles  are  provided  for  In  item  654.08  of  the 
Tariff  Schedules  of  the  United  States  and 
subheading  7023.94.00  of  the  proposed  Harmonized 
Tariff  Schedule  of  the  United  States  (USFTC  Pub. 
2030). 


Federal  Register  /  Vol.  53,  No.  170  /  Thursday,  September  1,  1988  /  Notices 


33885 


M.  Kamenstein,  Inc.,  supporting  the 
institution  of  a  review  investigation. 

After  consideration  of  the  request  for 
review  and  the  responses  to  the  notice 
inviting  comments,  the  Commission  has 
determined,  pursuant  to  19  U.S.C. 
1675(b)  and  rule  19  CFR  207.45,  that  the 
request  does  not  show  good  cause  or 
changed  circumstances  sufficient  to 
warrant  institution  of  a  review 
investigation  regarding  procelain-on- 
steel  cooking  ware  from  Taiwan.  A 
Memorandum  Opinion,  setting  forth  the 
reasons  for  dismissing  this  request,  will 
be  made  available  in  the  Secretary's 
office. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

Issued:  August  25, 1988. 
|FR  Doc.  88-19850  Filed  8-31-88;  8:45  am] 

BIUJNO  CODE  7020-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-33  (Sub-No.  53] 

Finding;  Union  Pacific  Railroad  Co.— 
Abandonment— Between  Hansen  And 
River,  In  Hall  County,  NE 


The  Commission  has  issued  a 
certificate  authorizing  Union  Pacific 
Railroad  Company  to  abandon  its  10.9- 
mile  rail  line  between  Hansen  (milepost 
7.5]  and  River  (milepost  18.4],  all  in  Hall 
County,  N£.  The  abandonment 
certificate  will  become  effective  30  days 
after  this  publication  unless  the 
Commission  also  finds  that;  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase]  to  enable  the  rail 
service  to  be  continued;  and  (2]  it  is 
likely  that  the  assistance  will  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer;  "Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
Service  are  contained  in  49  U.S.C.  10905 
pnd  49  CFR  1152.27. 

I}ecided:  August  24. 1988. 


By  the  Commissiun,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Simmo.ns.  Lamboley.  and  Phillips. 
Noreta  R.  McGee, 
Secretary. 
|FR  Doc.  88-19905  Filed  8-31-68:  8:45  am) 

BILLING  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  16, 1988,  a 
proposed  Consent  Decree  in  United 
States  V.  Shell  Oil  Company,  Civil  No. 
88-5010-ER  was  lodged  with  the  United 
States  District  Court  for  the  Central 
District  of  California.  The  proposed 
Consent  Decree  concerns  the  prevention 
of  the  discharge  of  sulfur  dioxide  in 
excess  of  the  limits  set  forth  in  the  New 
Source  Performance  Standards  ("NSPS") 
promulgated  pursuant  to  the  Clean  Air 
Act.  The  proposed  Consent  Decree 
requires  Shell  to  comply  with  the  Clean 
Air  Act  and  the  NSPS,  to  install 
equipment  to  prevent  future  violatons 
and  to  pay  a  civil  penalty  of  $66,900. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530.  and  should  refer  to  Shell  Oil 
Company,  D.J.  Ref.  9Q-5-2-1-1228. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Central  District  of 
California,  312  Spring  Street,  Los 
Angeles,  California  90012,  and  at  the 
Region  9  Office  of  the  Environmental 
Protection  Ageny,  215  Fremont  Street, 
San  Francisco,  California  94105.  Copies 
of  the  Consent  Decree  may  be  examined 
at  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division  of  the  Department  of  Justice, 
Room  1517.  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20530.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  refer  to  the  referenced 
case  and  enclose  a  check  in  the  amount 
of  $1.50  (10  cents  per  page  reproduction 


cost)  made  payable  to  the  Treasurer  of 

the  United  States. 

Roger  |.  MarzuUa, 

Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

[FR  Doc.  88-19866  Filed  8-31-88:  8:45  am] 

BILLING  CODE  4410-01-M 

Drug  Enforcement  Administration 
[Docket  No.  87-62] 

Elliott  Pharmacy;  Revocation  of 
Registration 

On  July  2. 1987,  the  Administrator  of 
the  Drug  Enforcement  Administration 
(DEA),  issued  an  Order  to  Show  Cause 
and  Immediate  Suspension  of 
Registration  to  Elliott  Pharmacy 
(Respondent),  1000  Chartiers  Avenue, 
Pittsburgh,  Pennsylvania  15220. 
proposing  to  revoke  its  DEA  Certificate 
of  Registration  AS1698971.  The  statutory 
basis  for  this  action  was  that  the 
pharmacy's  continued  registration  was 
inconsistent  with  the  public  interest 
based  upon  its  dispensing  of  controlled 
substances  for  other  than  legitimate 
medical  purposes,  and  large  shortages  of 
controlled  substances.  Citing  his 
preliminary  finding  that  the  pharmacy's 
continued  registration  posed  an 
imminent  danger  to  the  public  health 
and  safety,  the  Administrator  ordered 
the  immediate  suspension  of  the 
pharmacy's  DEA  Certificate  of 
Registration  during  the  pendency  of 
proceedings. 

The  Order  to  Show  Cause  and 
Immediate  Suspension  of  Registration 
was  served  on  Mr.  Sidney  Silverman, 
owner  of  Respondent  pharmacy.  By 
letter  dated  July  30, 1987,  Respondent, 
through  counsel,  requested  a  hearing  on 
the  issues  raised  by  the  Order  to  Show 
Cause.  The  matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Biftner,  and  a  hearing  was  scheduled  for 
February  10  and  11, 1988,  in 
Washington,  DC.  Prior  to  the  date  of  the 
hearing.  Respondent's  counsel  requested 
that  the  hearing  be  postponed  until 
culmination  of  an  ongoing  criminal 
investigation  of  Mr.  Silverman  and 
Respondent  Pharmacy.  It  was  agreed 
between  counsel  for  the  Respondent  and 
counsel  for  the  Government  that  the 
hearing  would  be  cancelled  and  that 
Respondent  would  agree  that  the 
suspension  of  its  DEA  registration 
would  remain  in  effect  until  resolution 
of  the  pending  criminal  proceedings. 
Respondent  further  agreed  that  if  Mr. 
Silverman  was  convicted  of  a  felony 
relating  to  controlled  substances, 
Respondent  would  consent  to  the 
revocation  of  its  DEA  registration,  and 
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that  if  Mr.  Silverman  was  not  so 
convicted,  the  matter  would  proceed  to 
hearing.  The  Administrative  Law  Judge 
terminated  proceedings  before  her  on 
July  28, 1988,  following  the  conviction  of 
Mr.  Silverman  in  the  United  States 
District  Court  for  the  Western  District  of 
Pennsylvania  of  17  counts  of  unlawful 
distribution  of  oxycodone,  a  Schedule  II 
narcotic  controlled  substance,  one  count 
of  unlawful  distribution  of 
phenmetrazine,  a  Schedule  II  stimulant 
controlled  substance  and  two  counts  of 
mail  fraud,  all  felony  violations  of 
Federal  law. 

The  Administrator  finds  that  as  the 
result  of  a  DEA  investigation  of  several 
physicians  and  pharmacists  in  the 
Pittsburgh  area,  on  April  15, 1988, 
Sidney  Silverman,  pharmacist  and 
owner  of  Respondent  pharmacy,  was 
charged  in  a  98  count  indictment  in  the 
United  Stales  District  Court  for  the 
Western  District  of  Pennsylvania  with 
93  counts  of  illegal  distribution  of 
various  controlled  substances  in 
violation  of  21  U.S.C.  841(a){l]  and  five 
counts  of  mail  fraud  in  violation  of  18 
U.S.C.  1341.  On  May  31, 1988,  Mr. 
Silverman  pled  guilty  to  18  counts  of 
unlawful  distribution  of  controlled 
substances  and  two  counts  of  mail 
fraud.  On  July  6, 1988.  Mr.  Silverman 
was  convicted  and  sentenced  by  United 
States  District  Court  Judge  Gerald 
Weber  to  3  years  imprisonment,  all  but 
six  months  suspended,  a  $5,000  fine  and 
a  special  assessment  of  $1,000. 

The  investigation  which  resulted  in 
Mr.  Silverman's  conviction  revealed  that 
for  a  one  year  period  from  June  1986 
through  June  1987.  an  audit  of  the 
pharmacy's  records  showed  shortages 
for  the  Schedule  II  narcotics  Percodan 
and  Percocet.  In  addition,  DEA 
investigators  verified  approximately 
2,000  prescriptions  for  controlled 
substances  filled  at  the  pharmacy  during 
the  one  year  period.  These  prescriptions 
were  allegedly  written  by  five 
physicians.  Four  physicians  indicated  in 
statements  to  the  investigators  that  they 
had  not  written  or  authorized  the 
prescriptions  in  question,  and  that  the 
individuals  named  as  patients  on  the 
prescriptions  were  not  their  patients. 
The  fifth  physician  had  been  dead  for 
five  years.  There  were  34  prescriptions 
for  the  narcotics  Percodan  and  Hycodan 
listing  the  deceased  physician  as  the 
prescriber. 

An  investigation  of  Gerald  Schor. 
M  D.,  conducted  by  DEA  Agents, 
revealed  that  Dr.  Schor  was  writing 
prescriptions  for  individuals  without 
seeing  the  individuals  and  in  names 
provided  to  him.  Confidential 
informants,  working  with  the  DEA 


Agents,  told  the  Agents  that 
arrangements  were  made  with  Mr. 
Silverman  to  fill  Dr.  Schor's 
prescriptions  at  Respondent  pharmacy. 
An  undercover  investigation  also 
revealed  that  Mr.  Silverman  filled  post- 
dated prescriptions  for  controlled 
substances  which  were  presented  with 
other  prescriptions,  charging  an  extra 
five  dollars  for  filling  the  post-dated 
prescriptions. 

Following  the  execution  of  a  search 
warrant  at  Respondent  pharmacy  on 
June  5. 1987,  Mr.  Silverman  was 
interviewed  by  DEA  Agents  and 
Investigators.  Mr.  Silverman  stated  that 
his  volume  of  controlled  substance 
prescriptions  had  increased  in  the  last 
several  months.  He  further  indicated 
that  he  knew  that  mnay  of  the 
individuals  for  whom  he  filled 
prescriptions  for  controlled  substances 
were  drug  abusers  and  were  selling  the 
drugs  they  obtained  from  him  on  the 
street.  Mr.  Silverman  admitted  to  filling 
post-dated  prescriptions  for  controlled 
substances,  and  to  charging  an  extra  fee 
for  such  prescriptions. 

The  Administrator  finds  that  Mr. 
Silverman's  conviction  of  felony 
violations  of  the  Controlled  Substances 
Act  provides  lawful  grounds  for  the 
revocation  of  Respondent  pharmacy's 
DEA  Certificate  of  Registration.  The 
Administrator  has  consistently  held  that 
the  registration  of  a  pharmacy  may  be 
revoked  as  a  result  of  the  controlled 
substance  felony  conviction  of  the 
pharmacy's  owner,  majority 
shareholder,  officer,  managing 
pharmacist  or  other  key  employee.  See, 
White's  Best  Buy  Drugs,  Docket  No.  87- 
41,  53  FR  7251  (1988);  Unarex  of 
Plymouth  Road,  d/b/a  Motor  City 
Prescription  Center  and  Unarex  of 
Dearborn,  d/b/a  Motor  City 
Prescription  Center,  Docket  Nos.  84-1 
and  84-2,  50  FR  8677  (1985);  Bourne 
Pharmacy,  Inc.,  Docket  No.  83-32.  49  FR 
32816  (1984),  and  cases  cited  therein.  Mr. 
Silverman  has  consented  to  the 
revocation  of  Respondent's  registration 
as  a  result  of  his  felony  conviction.  The 
Administrator  finds  that  Mr.  Silverman's 
conviction  and  the  conduct  which 
resulted  in  the  diversion  of  thousands  of 
dosage  units  of  controlled  substances 
per  month  into  illicit  channels  require 
that  Respondent's  registration  be 
revoked. 

Accordingly,  the  Administrator  of  the 
DEA,  pursuant  to  the  authority  vested  in 
him  by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration  AS1698971. 
previously  issued  to  Elliott  Pharmacy, 
be,  and  it  hereby  is,  revoked.  Any 
outstanding  applications  for  renewal  of 


that  registration  are  hereby  denied.  This 
order  is  effective  October  3, 1988. 

Dated:  August  26, 1988. 
John  C.  Lawn, 
Administrator. 
[FR  Doc.  88-19915  Filed  8-31-88;  8:45  amj 

BILLING  CODE  4410-0»-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  on  the  Arts, 
Visual  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (Overview  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  September  22, 1988,  from  9:00 
a.m.-5:00  p.m..  and  on  September  23, 
1988,  from  9:00  a.m.-4:00  p.m.  in  room 
716  of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  of  discussion  will  include  cultural 
diversity  issues;  Visual  Artists 
Fellowships;  Visual  Artists  Fellowships 
Research  Project;  guidelines  and  Five- 
Year  plan  update. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW..  Washington, 
DC  20506.  202/682-5532,  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5433. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations 
National  Endowment  for  the  Arts. 

August  26. 1988. 

[FR  Doc.  88-19924  Filed  6-31-68;  8:45  am] 

BILUNQ  CODE  7SS7-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  Power  Reactor  Operating 
Licenses  Annual  License  Fee  for  Rscal 
Year  1989 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

action:  Notification  regarding  annual 

fee  for  nuclear  power  reactor  operating 

Ucenses. 
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summary:  The  Nuclear  Regulatory 
Commission  is  hereby  noticing  that  the 
annual  fee  amount  for  FY  1989  for 
nuclear  power  reactor  operating  licenses 
will  not  be  published  at  this  time 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  James  HoUoway,  Jr.,  Chief,  License 
Fee  Management  Branch,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone  (301)  492-7225. 
background:  Under  the  provisions  of 
10  CFR  171.13  on  Annual  Fee  for  Power 
Reactor  Operating  Licenses,  the  Nuclear 
Regulatory  Commission  (NRC)  is 
required  to  publish  notice  of  the  annual 
fee  amount  for  each  fiscal  year  on  or 
before  September  1  of  each  year.  The 
formula  set  forth  in  10  CFR  171.15(c)  was 
used  for  FY  1987  and  1988.  That  formula 
will  not  be  applicable  for  FY  1989 
because  the  NRC  is  revising  its 
regulations.  Comments  on  the  revisions 
to  the  rule  as  proposed  on  June  27, 1988 
(53  FR  24077),  are  currently  being 
reviewed.  This  review  will  not  be 
completed  in  time  for  NRC  to  have  a 
final  rule  published  by  September  1, 
1988.  Therefore,  an  annual  fee  amount 
for  FY  1989  will  not  be  published  at  this 
time.  Invoices  for  the  first  quarterly 
payment  in  FY  1989  will  be  delayed.  The 
NRC  expects  to  issue  invoices  to 
applicable  licensees  once  the  final  rule 
is  promulgated  and  published. 

Dated  at  Bethesda,  Maryland,  this  26th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Lee  HUler. 
Assistant  Controller. 
(FR  Doc.  88-19910  Filed  8-31-88;  8:45  am) 

BILUNG  CODE  7590-01-M 

[Docket  Nos.  50-529,  50-260,  and  50-296] 

Tennessee  Valley  Authority; 
Consideration  of  Issuance  of 
Amendment  To  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
33,  DPR-52  and  DPR-68  issued  to 
Tennessee  Valley  Authority  (TVA  or  the 
licensee),  for  the  operation  of  the 
Browns  Ferry  Nuclear  Plant,  Units  1.  2. 
and  3,  located  in  Limestone  County, 
Alabama. 

The  licensee  proposes  to  temporarily 
remove  certain  operability  requirements 
for  the  Control  Room  Emergency 
Ventilation  System  (CREVS).  This  is  TS 
change  253  in  the  licensee's  application 
dated  August  17, 1988.  The  proposed 
change  would  denote  limiting  conditions 
for  operations  (LCOs)  3.7.E.1,  3.7.E.3. 


and  3.7.E.4  by  an  asterisk  and  would 
define  them  as  not  being  applicable  until 
the  withdrawal  of  the  first  control  rod 
for  the  purpose  of  making  the  reactor 
critical  from  the  Unit  2,  Cycle  5  outage. 

Before  issuance  of  the  proposed 
amendment,  the  Commission  will  have 
made  findings  required  by  the  Atomic 
Energy  Act  of  1954  (the  Act),  as 
amended,  and  the  Commission's 
regulatiuns. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  v/ith  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  is  provided  by 
the  licensee  in  its  submittal  and  is  given 
below. 

NRC  has  provided  standards  for 
determining  whether  a  significant 
hazards  consideration  exists  as  stated  in 
10  CFR  50.92(c).  A  proposed  amendment 
to  an  operating  license  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  an 
accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  the 
margin  of  safety. 

(1)  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probabihty  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  temporary  changes  to  the 
technical  specifications  involve 
relaxations  to'  system  operability 
requirements  for  the  CREVS  during 
those  activities  leading  to  and  just 
before  withdrawal  of  the  first  control 
rod  for  the  purpose  of  making  the 
reactor  critical  from  the  unit  2,  cycle  5 
outage.  The  fuel  that  will  be  moved  form 
the  spent  fuel  pool  to  the  reactor  vessel 
has  decayed  for  approximately  three 
years,  thus  reducing  the  need  for  this 
system  to  be  operable  by  the  technical 
specifications  for  postaccident  iodine 
removal. 

The  fuel  handling  accident  evaluated 
in  the  Final  Safety  Analysis  Report 
(FSAR),  section  14.6.4,  represents  the 
most  severe  event  in  the  terms  of 
radioactive  release  and  dose 


consequences  that  are  applicable.  The 
movement  of  the  fuel  from  the  fuel  pool 
to  the  reactor  vessel  is  a  typical 
refueling  operation  in  which  the  current 
FSAR  analysis  is  still  valid.  The  curernt 
conditions  of  the  fuel  are  well  within  the 
bounds  of  the  FSAR  analysis.  The  FSAR 
calculations  used  freshly  irradiated  fuel 
(unloaded  from  the  core  24  hours  after 
reactor  shutdown)  which  contains  large 
amounts  of  fission  products,  specifically 
iodine.  The  irradiated  fuel  presently 
being  handled  has  decayed 
approximately  three  years  and  the  only 
remaining  volatile  fission  product  of  any 
significance  is  Kr-85,  which  is  an  inert 
gas.  Because  of  this  decay  time,  there  is 
essentially  no  iodine  present  and 
therefore  no  need  for  the  operability  of 
this  system  with  iodine  removal 
capability. 

The  proposed  temporary  changes  to 
the  technical  specifications  do  not  affect 
the  precursors  for  any  accident  analysis 
and  therefore  do  not  involve  a 
significant  increase  in  the  probability  of 
an  accident  previously  evaluated.  The 
present  required  availability  of  systems 
in  the  technical  specifications  is  based 
on  FSAR  accident  analysis  assumptions 
and  limitations.  The  present  condition  of 
the  fuel  in  the  spent  fuel  pool  is  such 
that  over  300  assemblies  would  have  to 
fail  before  the  FSAR  limiting 
assumptions  for  releases  and  dose 
consequences  could  be  reached,  thus 
allowing  a  reduction  in  the  number  of 
systems  required  to  mitigate  such  a 
limiting  event.  The  requested  relaxation 
in  system  operability  for  the  CREVS  has 
been  evaluated  and  a  determination 
reached  that  the  present  FSAR 
assumptions  and  limitations  will  be 
maintained.  Therefore,  the  proposed 
temporary  changes  do  not  involve  a 
significant  increase  in  the  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  an 
accident  previously  evaluated.  The 
proposed  temporary  changes  will  relax 
present  system  operability  requirements, 
however,  no  new  modes  of  plant 
operations  are  introduced  which  could 
contribute  to  the  possibility  of  a  new  or 
different  kind  of  accident.  The  fuel 
handling  accident  is  the  most  severe 
event  that  could  occur  during  fuel  load 
or  any  other  activity  being  conducted 
just  before  withdrawal  of  the  first 
control  rod  for  the  purpose  of  making 
the  reactor  critical  from  the  unit  2,  cycle 
5  outage. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed 
temporary  technical  specification 
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changes  will  reduce  the  operability 
requirements  of  the  CREVS  during  fuel 
load  and  those  activities  leading  to  the 
withdrawal  of  the  first  control  rod  for 
the  purpose  of  making  the  reactor 
critical  from  the  current  outage. 
However,  the  irradiated  fuel  has 
decayed  for  approximately  three  years 
and  the  only  remaining  volatile  fission 
product  of  any  significance  is  Kr-85. 
Essentially,  no  iodine  is  present  in  the 
decayed  fuel.  Because  of  the 
"scrubbing"  effect  of  the  fuel  pool  water 
and  since  Kr-85  is  the  only  radioisotope 
of  any  significance,  virtually  no 
radioactive  particulates  would  be 
present  in  the  CREVS  intake  ductwork. 
Since  essentially  no  iodine  is  currently 
present  in  the  fuel,  the  filtration  function 
that  CREVS  provides  would  not  be 
needed  until  after  reactor  [criticality] 
critically  in  which  the  production  of 
iodine  would  begin.  Thus,  the  relaxation 
in  the  system  operability  requirements 
for  CREVS  until  just  before  the 
withdrawal  of  the  first  control  rod  for 
the  purpose  of  making  the  reactor 
critical  from  the  current  outage  allows 
restart  work  to  be  completed  and  does 
not  reduce  the  margin  of  safety. 

The  proposed  temporary  changes  will 
ensure  that  the  appropriate  safety- 
related  systems  needed  to  mitigate  the 
fuel  handling  accident  are  operable  and 
will  be  able  to  perform  their  intended 
safety  function  if  called  upon.  Therefore, 
the  proposed  changes  do  not  represent  a 
.significant  reduction  in  a  margin  of 
safety. 

The  staff  has  reviewed  the  licensee's 
nu  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  invjives  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
^.^termination.  Any  comments  received 
v;ithin  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
R('jjulator>  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Sf'n/ices,  Office  of 
Administration  and  Resources, 
Management.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice. 

By  October  3. 1988,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 


subject  facility  operating  license,  and 
any  person  whose  interest  may  be 
affected  by  the  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  must  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board  Panel  will 
rule  on  the  request  and/or  petition,  and 
the  Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceedings;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect[s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  the  petitioner  v«shes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board  up 
to  fifteen  (15)  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15J  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  the 
petitioner  shall  file  a  supplement  to  the 
petition  to  intei-vene  which  must  include 
a  list  of  the  contentions  which  are 
sought  to  be  litigated  in  the  matter,  and 
the  bases  for  each  contention  set  forth 
with  reasonable  specificity.  Contentions 
should  be  limited  to  matters  within  the 
scope  of  the  amendment  under 
consideration.  A  petitioner  who  fails  to 
file  such  a  supplement  which  satisfies 
these  requirements  with  respect  to  at 
least  one  contention  will  not  be 
permitted  to  participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 


intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  the  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  such  that  failure  to  act 
in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  state  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NV;., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
8700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Suzanne  C.  Black: 
Petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name:  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
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A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Newman  &  Holtzinger,  P.C,  1615 
L  Street,  NW.,  Washington.  DC  20036, 
attorneys  for  the  Licensee. 

Nontimely  filings  of  the  petition  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  designated  to  rule  on  the  petition 
and/or  requests,  that  the  request  should 
be  granted  based  upon  a  balancing  of 
the  factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW., 
Washington.  DC  20555,  and  at  the  Local 
Public  Document  Room  located  at  the 
Athens  Public  Library.  South  Street. 
Athens,  Alabama  35611. 

Dated  at  Rockville,  Maryland,  this 
25th  day  of  August  1988. 
Suzanne  C.  Black, 

Assistant  Director  for  Projects,  TV  A  Projects 
Division,  Office  of  Special  Projects. 
[FR  Doc.  88-19911  Filed  8-31-88;  8:45  am] 
BIUJNG  CODE  7590-01-M 


[Docket  Nos.  50-259/260/296] 

Tennessee  Valley  Authority; 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  United  Slates  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Tennessee 
Valley  Authority  (the  licensee)  to 
withdraw  its  November  20, 1985 
application  to  amend  the  Browns  Ferry 
Nuclear  Plant,  Units  1,  2  and  3  Technical 
Specifications.  The  proposed 
amendment  would  have  revised  the 
Technical  Specifications  to  delete  the 
requirement  to  check  smoke  detector 
sensitivity  in  accordance  with  the 
manufacturer's  instructions.  The 
Commission  issued  a  Notice  of 
Consideration  of  Issuance  of  the 
Amendment  in  the  Federal  Register  on 
July  2, 1986  (51  FR  24262).  By  letter  dated 
August  3,  1988,  the  licensee  stated  that 
the  November  20, 1985  application  for 
amendments  had  been  superseded  by  its 
August  3,  1988  application  for 
amendments  of  the  same  Technical 
Specifications.  Consequently,  the 
licensee  requested,  pursuant  to  10  CFR 
2.107.  that  the  November  20, 1985 


application  for  amendments  be 
withdrawn. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  November  20. 1985, 
and  (2)  the  licensee's  letter  of  August  3, 
1988,  requesting  the  November  20, 1985, 
application  for  amendments  be 
withdrawn.  All  of  the  above  documents 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NV*?.,  Washington,  DC, 
and  at  the  Athens  Public  Library,  South 
and  Forrest,  Athens,  Alabama  35611. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  August  1988. 

For  The  Nuclear  Regulatory  Commission. 
Suzanne  Black, 

Assistant  Director  for  Projects,  TV  A  Projects 
Div'ision,  Office  of  Special  Projects. 
[FR  Doc.  88-19912  Filed  8-31-88;  8:45  am] 

BILUNG  CODE  7$90-01-M 

[Docket  Nos.  50-445  and  50-446] 

Texas  Utilities  Electric  Co.  et  ai.  H 
Issuance  of  Corrected  Amendments 
to  Construction  Permits 

On  August  10, 1988  (53  FR  31778-79) 
the  U.S.  Nuclear  Regulatory  Commission 
(ihe  Commission)  issued  Amendment 
No.  9  to  Construction  Permit  No.  CPPR- 
126  and  Amendment  No.  8  to 
Construction  Permit  No.  CPPR-127  for 
the  Comanche  Peak  Steam  Electric 
Station  (CPSES),  Units  1  and  2,  to  show 
a  change  in  ownership  interest. 

Due  to  an  administrative  error,  these 
amendments  did  not  make  clear  that  the 
ownership  transfers  from  Texas 
Municipal  Power  Agency  to  Texas 
Utilities  Electric  Company  authorized  by 
the  amendments  would  take  place  in  10 
installments  as  set  forth  in  the 
Agreement  attached  to  the  application 
dated  March  4, 1988. 

The  Commission  has  issued  corrected 
amendments  to  provide  this  clarification 
regarding  authorized  transfers. 

Dated  at  Rockville,  Maryland,  this  25lh  day 
of  August  1988. 


'  The  current  Ccnstruclion  Permit  holders  for  the 
Comanche  Peak  Steam  Electric  Station  are;  Texas 
Utilities  Electric  Company.  Brazob  Electric  Power 
Cooperjtive.  Inc..  Texas  Municipal  Power  Agency 
and  Tcx-La  Electric  Cooperative  of  Texas  Inc. 
Transfer  of  ownership  interest  from  Tex.is 
Municipal  Power  Agency  to  Texas  Utilities  Electric 
Company  authorized  herein  lakes  place  in  10 
iiiStallmenls  a;  3ct  fort^i  in  the  Agreement  attached 
to  Ihe  application  for  amendment  dated  March  4. 
1988.  At  the  completion  thereof  Texas  Municipal 
Power  Agency  is  no  longer  an  applicant  or 
construction  permit  holder. 


For  The  Nuclear  Regulatory  Commission. 
Christopher  I.  Crimes, 

Director.  Comanche  Peak  Project  Division, 
Office  of  Special  Projects. 
[FR  Doc.  88-19913  Filed  8-31-68  8:45  am] 
BILLING  CODE  7590-01-M 


PENNSYLVANIA  AVENUE 
DEVELOPMENT  CORPORATION 

Board  of  Directors  Meeting 

AGENCY:  Pennsylvania  Avenue 
Development  Corporation. 
ACTION:  The  Pennsylvania  Avenue 
Development  Corporation  announces  a 
forthcoming  meeting  of  the  Board  of 
Directors. 

DATE:  The  meeting  will  be  held 

Wednesday,  September  21. 1988,  at  10:00 

a.m. 

ADDRESS:  The  meeting  will  be  held  at 

the  Postmaster  General's  Suite,  Third 

Floor,  Post  Office  Building.  1200 

Pennsylvania  Avenue  NW.,  Washington, 

DC. 

SUPPLEMENTARY  INFORMATION:  This 

meeting  is  held  in  accordance  with  36 

Code  of  Federal  Regulations  Part  901, 

and  is  open  to  the  public. 

Date;  August  24. 1988. 
M.].  Brodie, 

Executive  Director. 

[FR  Doc.  88-19867  Filed  &-31-88;  8:45  am) 

BILLING  COOE  7630-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  10-16538;  8 12-6760) 

National  Liquid  Reserves,  Inc.,  et  al.; 
Applicati&n 

August  26.  1988. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicants:  National  Liquid  Resen^es. 
Inc.  ("NLR").  The  Tax  Free  Money  Fund. 
Inc.  ("TFM"),  The  Muni  Bond  Funds 
("MBF"),  Vantage  Money  Mctrket  Funds 
{••VMM"),  Smith  Barney  Funds.  Inc. 
(SBF")  and  Smith  Barnev  Equity  Funds, 
Inc^'SBEF  •)  (NLR,  TFm!  MBF,  VMM, 
SDF,  and  SBEF  collectively.  "Funds"); 
Smith  Barney.  Harris  Upham  &  Co. 
Incoiporated  ('•Smith  Barney"):  Smith. 
Barney  Advisers,  Inc.  ("SBA ');  and. 
Mutual  Management  Corp.  ("MMC") 
(SBA  and  MMC  coilecti\ely, 
"Advisers"). 
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Relevant  1940  Act  Sections: 
Exemptions  requested  under  section  6(c) 
from  section  15(a). 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  Advisers  to  have 
served  as  investment  advisers  (or 
subadvisers)  to  the  respective  Funds 
pursuant  to  Interim  Agreements  entered 
into  without  shareholder  approval  (prior 
to  new  management  agreements) 
between  the  Funds  and  the  Advisers, 
and  to  permit  Advisers  to  receive 
retroactive  reimbursement  from  each  of 
the  Funds  for  the  lesser  of  the  fees 
charged  or  the  costs  incurred  for 
providing  services  during  the  Interim 
Agreements. 

Filing  Date:  The  application  was  filed 
on  June  17, 1987.  and  amended  on  June 
19, 1987,  August  14. 1987,  April  6, 1988 
and  July  5, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  Application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
Application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
September  21, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  spnd  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESS:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  1345  Avenue  of  the 
Americas,  New  York,  New  York  10105. 
FOa  FURTHER  INFORMATION  CONTACT: 
Special  Counsel  Richard  Pfordte  at  (202) 
272-3023  or  Karen  L.  Skidmore,  Branch 
Chief  at  (202)  272-3016,  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
Application;  the  complete  Application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier,  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicants'  Representations 

1.  Until  June  19, 1987,  each  of  the 
Advisers  was  controlled  by  Smith 
Barney  Inc.  ("SBI").  SBI  was  a  holding 
company  engaged,  primarily  through 
Smith  Barney,  in  investment  banking 
and  brokerage  businesses.  Pursuant  to  a 
May  26, 1987  agreement  between  NY 
Acquisitions  Inc.  ("NY  Acquisition"),  a 
wholly-owned  subsidiary  of  Primerica 
Corporation  ("Primerica"),  and  SBI.  NY 
Acquisition  was  merged  into  SBI  on  June 


19, 1987  (the  "Closing  Date")  and 
became  a  wholly-owned  subsidiary  of 
Primerica.  Each  of  the  former,  pre- 
merger management  agreements  (the 
"Former  Agreements")  of  the  Funds 
provided  that  it  would  terminate  upon 
"assignment"  as  such  is  defined  in 
section  2(a)(4)  of  the  1940  Act.  The 
merger  ("Merger")  of  NY  Aquisition  into 
SBI  and  the  consequent  passing  of 
control  from  the  shareholders  of  SBI  to 
Primerica  may  be  deemed  to  have 
resulted  in  an  assignment  and 
termination  of  the  Former  Agreements 
under  the  1940  Act. 

2.  Smith  Barney  is  a  registered 
investment  adviser  and  a  registered 
broker/dealer  engaged  in  the  securities 
underwriting  and  securities  and 
commodities  brokerage  business.  Smith 
Barney  has  served  as  investment 
manager  to  VMM  since  the  Fund's 
commencement  of  operations  in  October 
1932. 

3.  SBA,  a  registered  investment 
adviser,  has  been  the  investment 
manager  to  SBEF  since  July  1968  and  to 
SBF  since  February  1972.  (Smith  Barney 
is  the  subadviser  for  each  of  SBEF  and 
SBF  and  as  such  is  compensated  by  SBA 
and  not  by  SBEF  or  SBF.) 

4.  MMC,  a  registered  investment 
adviser,  has  been  the  investment 
manager  to  NLR  since  February  1979,  to 
Tl-'M  since  April  1982  and  to  MBF  since 
its  commencement  of  operations  in 
August  1986. 

5.  On  June  3,19C7,  the  directors  and 
Tnj,'5tees  of  the  Funds,  including  the 
independent  directors  and  Trustees, 
unanimously  authorized  entering  into 
th"  interim  agreements  ("Interim 
Agreements")  which  were  identical  to 
the  Former  Agreements,  including  the 
fees  payable  lay  the  Funds,  except  that 
any  such  fees  or  alternatively  the  costs 
incurred  by  the  Advisers,  were  payable 
on  a  retroaciivc  basis,  subject  to 
shareholder  approval  of  new 
agreements  and  receipt  of  an  order  by 
the  Commission.  The  directors  and 
Trustees  also  caused  new  agreements 
("New  Agreements")  to  be  submitted  to 
the  shareholders  of  the  Funds  (the  proxy 
soliciting  period  for  which  commenced 
on  the  day  following  the  Closing  Date), 
and  authorized  the  filing  of  an 
application  for  exemption  from  section 
15(a)  of  the  19 10  Act. 

On  July  17, 1987,  the  shareholders  of 
the  Funds  approved  the  New 
Agreements  between  the  Funds  and 
their  respective  Advisers  and 
subadvisers,  at  which  time  the  New 
Agreements  became  effective. 

6.  When  Luubidering  the  Interim 
Agreements,  the  directors  and  Trustees 
of  the  Funds  determined  that  any 
change  in  control  of  SBI  as  a  result  of 


the  anticipated  merger  would  not  have  a 
detrimental  effect  on  the  ability  of  the 
Advisers  to  provide  the  same  advisory 
and  other  services  as  were  then  being 
provided  to  the  Funds.  There  were  no 
changes  in  the  business,  corporate 
structure,  capitalization,  or  composition 
of  senior  management  or  personnel  of 
SBI  or  its  subsidiary  Advisers  as  a  result 
of  the  merger.  Smith  Barney  remained 
autonomous  as  a  subsidiary  of 
Primerica,  continuing  to  operate  under 
the  same  name  and  under  the  same 
management.  After  the  technical 
assignments,  there  were  no  changes  in 
the  investment  advisory  and  other 
services  provided  to  the  Funds  and  the 
directors  of  all  of  the  Advisers  remained 
the  same.  Each  Fund  continued  to 
receive  the  same  services,  as  provided 
by  the  same  personnel. 

7.  The  negotiations  for  the  Merger 
commenced  in  early  May  and  their  rapid 
culmination  did  not  present  the 
opportunity  to  secure  prior  approval  of 
the  new  Agreements  by  shareholders  of 
the  Funds.  In  addition  to  the  financial 
and  other  business  terms  of  the  Merger, 
Primerica,,  NY  Acquisition  and  SBI 
concluded,  in  light  of  the  disruptions 
that  could  occur  if  a  securities  firm 
announced  the  existence  of  merger 
negotiations,  that  the  negotiations  and 
the  terms  of  the  anticipated  Merger 
should  be  maintained  on  a  strictly 
confidential  basis.  Expeditious 
consummation  of  the  Merger  following 
any  public  announcement  was  essential 
to  as.sure  that  the  integrity  of  the 
transaction  was  preserved.  Accordingly, 
access  to  the  knowledge  that 
negotiations  were  underway  was  closely 
circumscribed  by  SBI  and  its  affiliates. 
The  Funds'  management  had  less  than 
one  month  from  the  date  of  the  public 
announcement  on  May  27th  u.itij  the 
Closing  Date  to  convene  Boards  '^f 
Directors  (Trustees)  Meetings,  tu  liraft 
and  file  with  the  SEC  proxy  soliciting 
materials  for  meetings  of  shareholders 
of  the  Funds  and  to  tile  the  application. 

8.  Applicants  filed  the  application 
seeking,  to  the  extent  necessary, 
permission  for  Advisers  to:  (i)  Have 
served  as  investment  advisers  to  the 
Funds,  and  for  Smith  Barney  to  have 
served  as  subadviser  with  respect  to 
SBF  and  SBEF  pursuant  to  the  Interim 
Agreem.ents  (from  June  19, 1987,  until 
July  17, 1987);  (ii)  receive  from  each  of 
the  Funds,  after  an  order  of  the 
Commission  is  issued,  for  the  fees  that 
were  it  not  for  the  Merger,  would  have 
been  payable  under  the  Former 
Agreements,  as  further  reduced  by 
voluntary  fee  waivers.  The  fees 
subsequently  determined  for  the  Interim 
period  were  $1,520,924;  (iii)  as  an 
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alternative  to  the  said  fees,  receive 
amounts  equal  to  the  costs  incurred  by 
the  Advisers  during  the  Interim  period  in 
providing  the  services  performed  under 
the  Interim  Agreement,  but  in  no  event 
would  such  amounts  exceed  the  fees 
otherwise  payable  under  the  Interim 
Agreements,  as  further  reduced  by 
voluntary  fee  waivers  of  the  Advisers. 
Based  on  Smith  Barney's  fully  costed 
;illocation  methodology  contained  in  the 
application,  the  lesser  of  minimum  costs 
or  fees  per  Fund  (or  series)  aggregated 
for  all  Funds  (series)  was  $915,143 
tlurmg  the  Interim  Agreement. 

10.  Applicants  state  that  the  time 
between  the  filing  of  amendments  to  the 
.ipplication  was  expended  on  preparing 
tlie  historical  cost  data  and  financial 
iinalysis  included  in  the  application. 
Simultaneous  with  the  cost  data 
research,  the  personnel  for  Applicants 
were  also  developing  strategic  planning 
for  Smith  Barney.  In  addition,  the 
market  break  of  October  19, 1987  put 
further  strain  on  the  same  individuals 
v.ho  were  called  upon  to  respond  and 
n^act  to  the  effects  of  the  market  break. 

11.  The  cost  data  submitted  in  the 
ipplication  consists  of  direct  expenses 
nnd  indirect  expenses.  The  method  of 
allocating,  on  a  full  costed  basis,  direct 
and  indirect  expenses  of  the  Advisers 
with  respect  to  their  advisory  services  to 
the  Funds  is  consistent  with  the  method 
currently  used  by  Smith  Barney  senior 
executives  to  monitor  product 
^profitability  on  an  allocated  basis.  For  a 
[•"lore  complete  description  of 
.■\pplicants'  methodology,  see  pages  27- 
30  of  the  application. 

12.  Applicants  shall  not  rely  on  any 
order  of  the  Commission  prior  to  its 
issuance  as  authority  for  the  Advisers 
s.  rving  as  investment  advisers  to  the 
Funds. 

Applicants'  Legal  Conclusions 

1.  Section  15(a)(4)  is  intended,  in  part, 
to  protect  an  investment  company  and 
its  shareholders  from  the  trafficking  in 
advisory  contracts.  The  requested  relief 
does  not  contravene  the  protection 
nffordp','  by  this  section  because  the 
Meretri  w-as  not  contingent  on  either 
receipt  of  the  relief  requested  in  the 
application  or  shareholder  approval  of 
the  New  Agreements.  Applicants  submit 
that  it  would  have  served  no  useful 
purpose  to  await  shareholder  approval 
of  the  New  Agreements  prior  to  the 
Merger. 

2.  The  exemption  would  be  consistent 
with  the  policies  of  Rule  15a-4  under  the 
1940  Act.  Applicants  are  unable  to  rely 
upon  Rule  15a-4  because  of  the  receipt 
of  compensation  from  the  assignment. 

3.  The  rapid  culmination  of  the  merger 
negotiations  did  not  present  the 


opportunity  to  secure  prior  shareholder 
approval  of  the  New  Agreements. 

4.  Denying  Advisers  the  lesser  of  fees 
or  reimbursement  of  costs  would  be  a 
harsh  result  and  would  not  afford 
shareholders  any  extra  protection.  The 
Advisers  were  responsible  for  managing 
assets  aggregating  more  than  S4.9  billion 
pursuant  to  the  Interim  Agreements,  but 
for  which  they  are  entitled  to  no 
compensation,  including  costs,  by  the 
terms  of  the  Interim  Agreements,  absent 
the  relief  requested  in  the  application. 
Management  fees  that  SEA  and  MMC 
receive  represent  substantially  all  of 
their  revenues. 

5.  The  independent  Directors  and 
independent  Trustees  of  the  Funds 
determined  that  continuity  of  the 
Advisers'  services  to  the  Funds  was 
advantageous  to  the  Funds  Any  change 
in  the  Advisers'  operations  may  have 
had  a  disruptive  effect  on  the  Funds. 

In  evaluating  the  effect  of  the  Merger 
on  the  Advisers'  ability  to  continue  to 
provide  services  to  the  Funds,  the 
independent  directors  and  independent 
Trustees  received  and  considered 
information  as  to  Primerica's  business 
organization  and  financial  resources, 
personnel  and  other  matters.  They 
considered  it  significant  that  the 
acquisition  would  have  no  material 
adverse  effect  on  the  Advisers'  ability  to 
provide  services  to  the  Funds. 

6.  The  requested  order  will  enable  the 
Advisers  to  receive  with  respect  to  the 
Interim  Agreement  period  the  lower  of 
fees  or  costs  from  the  Funds,  as  set  forth 
in  the  New  Agreements  and  approved 
by  shareholders.  The  terms  of  the 
Interim  Agreements  st7te  that  any 
payment  is  subject  to  the  granting  of  a 
Commission  order  and  shareholder 
approval  of  the  New  Agreements.  The 
Advisers  have  borne  the  costs  of 
preparing  and  filing  the  original 
application  and  all  amendments  thereto 
and  the  costs  of  the  special  meetings  of 
shareholders,  including  the  expenses  of 
preparing,  printing  and  mailing  proxy 
statements  to  solicit  shareholder 
approval  of  the  New  Agreements 
(except  that  only  NLR  bore  the  foregoing 
costs  in  connection  with  its  annual 
meeting  of  shareholders,  other  than  a 
portion  of  such  costs  allocable  to 
consideration  of  NLR's  proposed 
agreement  which  was  paid  by  MMC). 

7.  It  is  in  the  public  interest,  in  the 
interest  of  investors  and  otherwise 
consistent  with  the  purposes  of  the  1940 
Act  that  an  investment  company  be  able 
to  continue  to  receive,  despite 
circumstances  that  may  be  deemed  to  be 
an  assignment  of  the  contract,  the 
uninterrupted  services  of  its  investment 
adviser,  which  performs  pursuant  to  a 


contract  previously  approved  by  its 
shareholders. 

For  the  Commission,  by  the  Division  of 
Lnvestment  Managment,  pursuant  to 
delegated  authority. 
Shirley  E.  Hollis, 
Assistant  Secretary. 
FR  Doc.  19932  Filed  &-31-88;  8:45  am] 

BILLING  CODE  S010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petitions  for  Exemption  or  Waiver; 
Iowa  Traction  Railroad  Co. 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  one 
railroad  has  petitioned  the  Federal 
Railroad  Administration  (FRA)  for  a 
waiver  of  compliance  with  certain 
requirem.ents  of  the  regulations  entitled 
Hours  of  Service  of  Railroad  Employees 
(49  CFR  Part  228). 

Iowa  Traction  Railroad  Company  (lAT) 

FRA  Waiver  Petition  Docket  No.  HS- 
88-21 

The  lAT  seeks  a  permanent  waiver  of 
compHance  with  49  CFR  228.9(a)(1), 
which  requires  that  records  maintained 
under  Part  228  be  signed  by  the 
employee  whose  time  on  duty  is  being 
recorded  or,  in  the  case  of  train  and 
engine  crews,  signed  by  the  ranking 
crew  m.ember.  The  lAT  states  that  it 
seeks  this  waiver  of  the  records 
requirements  of  the  Hours  of  Service  of 
Railroad  Employees  because  it  only 
employs  two  full-time  employees  that 
work  from  8:30  a.m.  to  5:30  p.m.  with  an 
hour  for  lunch,  Monday  through  Friday. 
The  lAT  feels  that  the  burden  of 
recordkeeping  and  reporting  is 
excessive  and  costly  for  the  carrier's 
operation.  The  petitioner  indicates  that 
granting  the  exemption  is  in  the  pubUc 
interest  and  will  not  adversely  affect 
safety. 

Interested  persons  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views  and  comments. 
FRA  has  not  scheduled  an  opportunity 
for  oral  comment  since  the  facts  do  not 
appear  to  warrant  it.  If  any  interested 
party  desires  an  opportunity  for  oral 
comment,  he  or  she  should  notify  FRA. 
in  writing,  before  the  end  of  the 
comment  period  and  specify  the  basis 
for  his  or  her  request.  Any 
communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (here, 
Waiver  Petition  Docket  Number  HS-88- 
21)  and  must  be  submitted  in  triplicate 
to  the  Docket  Clerk,  Office  of  Chief 
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Counsel,  Federal  Railroad 
Administration,  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC 
20590. 

Communications  received  before 
October  18, 1988,  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
comments  received  will  be  available  for 
examination  both  before  and  after  the 
closing  date  for  comments  during  regular 
business  hours  (9  a.m. — 5  p.m.)  in  Room 
8201.  Nassif  Building,  400  Seventh  Street 
SW..  Washington,  DC  20590. 

Issued  in  Washington,  DC  on  August  25, 
1988. 

|.W.  Walsh, 

Associate  Administrator  for  Safety. 
[FR  Doc  88-19880  Filed  8-31-88;  8:45  am] 

mUJNO  CODE  4910-06^ 


Petitions  for  Exemption  or  Waiver; 
West  Virginia  Northern  Railroad 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  six 
railroads  have  petitioned  the  Federal 
Railroad  Administration  (FRA)  for  a 
waiver  of  compliance  with  the 
provisions  of  the  Hours  of  Service  Act 
(83  Gtat.  464,  Pub.  L.  91-169),  45  U.S.C. 
64a(e]). 

The  Hours  of  Service  Act  currently 
makes  it  unlawful  for  a  railroad  to 
require  specified  employees  to  remain 
on  duty  for  a  period  in  excess  of  12 
hours.  However,  the  Hours  of  Service 
Act  contains  a  provision  that  permits  a 
railroad  which  employs  not  more  than 
15  employees  who  are  subject  to  the 
statute  to  seek  an  exemption  from  the 
12-hotur  limitation. 

West  Virginia  Northern  Railroad  (WVN) 

FRA  Waiver  Petition  Docket  No.  HS- 
88-15 

The  WVN  seeks  this  exemption  so 
that  it  may  permit  certain  employees  to 
remain  on  duty  not  more  than  16  hours 
in  any  24-hour  period.  The  WVN  states 
that  it  is  not  its  intention  to  employ  a 
train  crew  over  12  hours  per  day  under 
normal  operating  conditions,  but  that,  if 
granted,  this  exemption  would  help  its 
operation  if  it  encountered  unusual 
operating  conditions  or  circumstances. 
The  WVN  provides  service  on  over  17 
miles  of  track  from  a  connection  with 
CSX  Rail  Transport  at  Tunneiton,  West 
Virginia.  Operations  are  based  at 
Kingwood,  West  Virginia. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 


and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Tradewater  Railway  (TWRY) 

FRA  Waiver  Petition  Docket  No.  HS- 
88-16 

The  TWRY  seeks  this  exemption  so 
that  it  may  permit  certain  employees  to 
remain  on  duty  not  more  than  16  hours 
in  any  24-hour  period.  The  TWRY  states 
that  it  is  not  its  intention  to  employ  a 
train  crew  over  12  hours  per  day  under 
normal  operating  conditions,  but  that,  if 
granted,  this  exemption  would  help  the 
TWRY's  operation  if  it  encountered 
unusual  operating  conditions  or 
circumstances.  The  TWRY  provides 
freight  service  on  over  69  miles  of  track 
between  Waverly  and  Princeton,  all 
within  the  State  of  Kentucky. 
Interchange  is  made  with  CSX  Rail 
Transport  at  Providence  and  with  the 
Illinois  Central  Railroad  at  Princeton. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Maryland  and  Pennsylvania  Railroad 
(MA&PA) 

FRA  Waiver  Petition  Docket  No.  HS- 
88-17 

The  MA&PA  seeks  this  exemption  so 
that  it  may  permit  certain  employees  to 
remain  on  duty  not  more  than  IG  hours 
in  any  24-hour  period.  The  MA&PA 
states  that  it  is  not  its  intention  to 
employ  a  train  crew  over  12  hours  per 
day  under  normal  operating  conditions, 
but  that,  if  granted,  this  exemption 
would  help  its  operation  if  it 
encountered  unusual  operating 
conditions  or  circumstances.  The 
MA&PA  provides  service  on  over  66 
miles  of  track  between  York  and  Yoe, 
and  from  York  to  Hanover,  which  are 
located  in  the  State  of  Pennsylvania. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 

Additionally,  the  petitioner  asserts 
that  it  employs  not  more  than  15 
employees  and  has  demonstrated  good 
cause  for  granting  this  exemption. 

East  Cooper  and  Berkeley  Railroad 
(ECBR) 

FRA  Waiver  Petition  Docket  No.  HS- 
88-18 

The  ECBR  seeks  this  exemption  so 
that  it  may  permit  certain  employees  to 
remain  on  duty  not  more  than  16  hours 
in  any  24-hour  period.  The  ECBR  states 
that  it  is  not  its  intention  to  employ  a 


train  crew  over  12  hours  per  day  under 
normal  operating  conditions,  but  that,  if 
granted,  this  exemption  would  help  its 
operation  if  it  encountered  unusual 
operating  conditions  or  circumstances. 
The  ECBR  provides  service  on  over  15 
miles  of  track  between  Cordesville  and 
Charity  Church,  South  Carolina. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  waiver. 

Port  Royal  Railroad  (PRYL) 

FRA  Waiver  Petition  Docket  No.  HS- 
88-19 

The  PRYL  seeks  this  exemption  so 
that  it  may  permit  certain  employees  to 
remain  on  duty  not  more  ti..in  16  hours 
in  any  24-hour  period.  The  PRYL  states 
that  it  is  not  its  intention  to  employ  a 
train  crew  over  12  hours  per  day  under 
normal  operating  conditions,  but  that,  if 
granted,  this  exemption  would  help  its 
operation  if  it  encountered  unusual 
operating  conditions  or  circumstances. 
The  PRYL  provides  service  on  over  25 
miles  of  track  between  Yemassee  and 
Beaufort,  South  Carolina. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
the  granting  of  this  waiver. 

Keokuk  Junction  Railway  (K}RY) 

FRA  Waiver  Petition  Docket  No.  HS- 
88-20 

The  KJRY  seeks  this  exemption  so 
that  it  may  permit  certain  employees  to 
remain  on  duty  not  more  than  16  hours 
in  any  24-hour  period.  The  KJRY  states 
that  it  is  not  its  intention  to  employ  a 
train  crew  over  12  hours  per  day  under 
normal  operating  conditions,  but  that  if 
granted,  this  exemption  would  help  its 
operation  if  it  encountered  u;nj'=ual 
operating  conditions  or  circumstances. 
The  KJRY  provides  service  on  over  32 
miles  of  track  between  Keokuk,  Iowa 
and  LaHarpe,  Illinois. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
the  granting  of  this  waiver. 

Interested  persons  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views  and  comments. 
FRA  has  not  scheduled  an  opportunity 


for  oral  comment  since  the  facts  do  not 
appear  to  warrant  it.  If  any  interested 
party  desires  an  opportunity  for  oral 
comment,  he  or  she  should  notify  FRA, 
in  writing,  before  the  end  of  the 
comment  period  and  specify  the  basis 
for  his  or  her  request.  Any 
communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  HS-fl7-20]  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street  SW.. 
Washington,  DC  20590. 

Communications  leceived  before 
October  18, 1988,  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
comments  received  will  be  available  for 
examination  both  before  and  after  the 
closing  date  for  comments  during  regular 
business  hours  (9  a.m.-5  p.m.)  in  Room 
8201,  Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC  20590. 

Issued  in  Washington,  DC  on  August  25, 
1988. 

J.W.  Walsh, 

Associate  Administrator  for  Safety. 
[PR  Doc.  88-19881  Filed  8-31-88;  8:45  am] 

BILUNG  COOE  4I10-06-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  August  26. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(8]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  hsted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 

Alcohol,  Tobacco  and  Firearms 

OMB  Number:  1512-0461 
Form  Number:  ATF  Reporting 

Requirement  5110/11 
Type  of  Review:  Extension 
Title:  Marks  and  Labels  on  Containers 

of  Distilled  Spirits 
Description:  The  marking,  branding  and 

labeling  or  containers  of  spirits  by 


distilled  spirits  plants  provide  the 
data  to  identify,  trace,  and  quantify 
the  spirits 

Respondents:  Business  and  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents:  254 

Estimated  Burden  Hours  Per  Response: 
1  hour 

Frequency  of  Response:  Other 

Estimated  Total  Reporting  Burden:  1 
hour 

Clearance  Officer:  Robert  Masarsky, 
(202)  566-7077,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  7011, 
1200  Pennsylvania  Avenue  NW., 
Washington,  DC  20226 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Managment  and 
Budget,  Room  3208,  New  Executive 
Office  Building  Washington,  DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  88-19875  Filed  8-31-88;  8:45  am] 

BILUNG  CODE  W10-2S-M 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  August  26, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
itiformation  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  hsted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New 

Form  Number:  9041 

Type  of  Review:  New  Collection 

Title:  Application  for  Electronic/ 
Magnetic  Tape  Filing  of  Tax  Year  1988 
Form  1041, 1065,  or  1120S 

Description:  Form  9041  will  be  filed  by 
fiduciaries,  partnerships,  and  S 
Corporations  as  an  appHcation  to  file 
their  returns  electronically  or  on 
magnetic  tape;  and  by  software  firms, 
service  bureaus,  and  electronic 
transmitters,  to  develop  auxiliary 
services 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
1,000 

Estimated  Burden  Hours  Per  Response: 
5  minutes 


BEST  COPY  AVAILABLE 


Frequency  of  Response:  Annually 
Estimated  Total  Reporting  Burden:  83 

hours 
OMB  Number:  1545-0187 
Form  Number:  4835 
Type  of  Review:  Revision 
Title:  Farm  Rental  Income  and  Expenses 
Description:  This  form  is  used  by 
landowners  (or  sub-lessors)  to  report 
farm  rental  income  based  on  crops  or 
livestock  produced  by  the  tenant 
when  the  landowner  (or  sub-lessor) 
does  not  materially  participate  in  the 
operation  or  management  of  the  farm. 
This  form  is  attached  to  Form  1040 
and  the  data  is  used  to  determine 
whether  the  proper  amount  of  rental 
income  has  been  reported 
Respondents:  Individuals  or  households. 

Farms 
Estimated  Number  of  Respondents: 

407,719 
Estimated  Burden  Hours  Per  Response: 

25  minutes 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting  Burden: 

172,680  hours 
OMB  Number:  145-0978 
Form  Number:  None 
Type  of  Review:  Revision 
Title:  General  IRS  Customer  Satisfaction 

Questionnaire  (Short  Form) 
Description:  The  data  collected  will  be 
used  to  get  an  indication  of  whether 
the  IRS  is  providing  satisfactory 
service  to  its  customers,  the 
taxpayers.  This  information  will  be 
used  by  IRS  managers  to  determine  if 
current  programs  and  ser\'ice  are 
meeting  taxpayers'  needs.  The  need 
for  further  evaluation  of  our  service 
and  programs  will  be  indicated  by  this 
effort. 
Respondents:  Individuals  or  households, 
Farms,  Businesses  or  other  for-profit, 
Small  businesses  or  organizations 
Estimated  Number  of  Respondents: 

25,000 
Estimated  Burden  Hours  Per  Response: 

3  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  1,250 

hours 
OMB  Number  1545-1053 
Form  Number:  8709 
Type  of  Review:  Revision 
Title:  Exemption  From  Withholding  on 
Investment  Income  of  Foreign 
Government 
Description:  This  form  is  used  by  foreign 
governments,  with  certain  types  of 
investments  in  the  United  States,  to 
file  with  withholding  agents  to  obtain 
exemption  from  withholding  under 
code  section  892.  The  withholding 
agent  uses  the  information  to 


determine  the  appropriate 
withholding,  if  any. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
3,000 

Estimated  Burden  Hours  Per  Response: 
27  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
13,382  hours 

Clearance  Officer:  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW..  Washington.  DC  20224 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  officer. 

[FR  Doc.  88-19876  Filed  8-31-68;  8:45  am] 

BILUNG  CODE  4eiO-25-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  August  26, 1988. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 


OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0938 

Form  Number:  IRS  Form  1120-IC-DISC, 
Schedule  K  and  Schedule  P 

Type  of  Review:  Revision 

Title:  Interest  Charge  Domestic 
International  Sales  Corporation 
Return — 1988,  and  its  Related 
Schedules  K  and  P 

Description:  U.S.  Corporations  that  have 
elected  to  be  an  interest  charge 
domestic  international  sales 
corporation  (ID-DISC)  file  Form  1120- 
IC-DISC  to  report  their  income  and 
deductions.  The  IC-DISC  is  not  taxed 
but  IC-DISC  shareholders  are  taxed 
on  their  share  of  IC-DISC  income.  IRS 
uses  Form  1120-IC-DISC  to  check  the 
IC-DISC's  computation  of  income. 
Schedule  P  (Form  1120-IC-DISC)  is 


used  by  the  IC-DISC  to  report  its 
dealings  with  related  suppliers,  etc.. 
Schedule  K  (Form  1120-IC-DISC)  is 
used  to  report  income  to  shareholders. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
5.000 

Estimated  Burden  Hours  Per  Response: 
1120-IC-DISC— 14  hours  and  7 

minutes 
Schedule  K  (Form  1120-IC:-DISC}— 38 

minutes 
Schedule  P  (Form  1120-IC-DISC}— 1 
hour  and  37  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
82.897  hours 

Clearance  Officer  Garrick  Shear,  (202) 
535-4297.  Internal  Revenue  Service. 
Room  5571. 1111  Constitution  Avenue 
NW..  Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-19877  Filed  8-31-88;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

August  29,  1988. 

place:  Biltmore  Hotel,  506  South  Grand 

Avenue,  Los  Angeles,  CA  90071. 

DATE  AND  TIME:  Friday,  September  9, 

1988,  3:00  p.m.-5:30  p.m. 

STATUS  OF  MEETING:  Open  (matters  I-X) 

iind  Closed  [matter  XI). 

MATTERS  TO  BE  CONSIDERED: 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  July  Meeting 
Hi.  Staff  Director's  Report 

A.  Status  of  Earmarks 

B.  Personnel  Report 

C.  AiCtivity  Report 

IV.  Status  Report:  Federal  ^otection  for 

Handicapped  Infants 

V.  D.AC  Report:  "Civil  Rights  Issues  in 

Birmingham" 

VI.  SAC  Report:  "Segregation  in  Louisville 

and  Lexington  Public  Housing" 

VII.  SAC  Report:  "The  Status  of  Civil  Rights 
in  Louisiana" 

VIII.  SAC  Report:  "Civil  Rights  Issues  in 
Wyoming" 

IX.  SAC  Recharters:  Maryland  and  New  York 

X.  SAC  Interim  Appointment:  North  Carolina 
_XI.  Executive  Session  closed  to  the  public  at 

the  end  of  the  public  meeting  to  discuss 
internal  personnel  matters 

PERSON  TO  CONTACT  FOR  FURTHER 

INFORMATION:  John  Eastman,  Press  and 

Communications  Division,  (202)  376- 

8312. 

William  H.  Cillers, 

Solicitor. 

[FR  Doc.  88-19949  Filed  8-30-88;  11:19  am] 

BILUNO  CODE  e33S-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

August  29. 1988. 

CHANGE  IN  PREVIOUS  ANNOUNCEMENT: 

Vol.  53,  No.  167,  August  29, 1988. 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 

August  31, 1988. 

PLACE:  Room  600, 1730  K  Street,  NW., 

Washington,  DC. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 

552b(c)(10)]. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  Paula  Price  v.  Monterey  Coal  Company, 
Docket  No.  LAKE  86-45-D.  (Issues  include 


whether  the  judge  eTed  in  dismissing  the 
discrimination  complaint.) 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  this  meeting 
be  closed  and  that  no  earlier 
announcement  of  the  change  was 
possible. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  )can  Ellen  (202)  653-5629/ 
(202)  566-2673  for  TDD  Relay. 
Jean  H.  Ellen. 
Agenda  Clerk. 

[FR  Doc.  88-19965  Filed  8-30-88: 11.20  am] 
BILLING  CODE  673S-ai-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  9:30  a.m.,  Tuesday. 

September  6. 19o8. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Biiiiding,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW..  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CO.NSIDERED: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  dicussion  of  the  following  item  is 
anticipated.  This  matter  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved  to  the 
discussion  agenda. 

1.  Proposed  project  regarding  development 
of  an  electronic  payments  production  system. 

Discussion  Agenda 

2.  Proposed  amendment  to  Regulation  Y 
(Bank  Holding  Companies  and  Change  in 
Bank  Control)  to  implement  the  limitations 
placed  on  gradfathered  nonbank  banks  by 
the  Competitive  Equality  Banking  Act  of  1987. 
(Proposed  eariier  for  public  comment;  Docket 
No.  R-0637) 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note. — This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington.  DC  20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Date:  August  30, 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-19979  Filed  8-30-88;  1:24  pm] 

BILUNG  CODE  6210-01-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS: 

TIME  AND  DATE:  Approximately  10:30 
a.m.,  Tuesday,  September  6.  1^88, 
following  a  recess  at  the  conclusion  of 
the  oppn  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets 
NW.,  Wd3hi;igton.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERcO: 

1.  Proposed  staten,?.it  !o  be  presented  to 
the  Senate  Committee  or:  B.irikmg,  Housing, 
and  Urban  Affairs  regai'iing  consumer 
protection  provisions  in  H.R.  bdA.  the 
Depository  Institutions  Act  uf  19S8. 

2.  Federal  Reserve  Bank  an4i  Branch 
director  appointments. 

3.  Personnel  actions  (appointments, 
promotions,  assignment?,  rpassignments  and 
salary  actions)  involving  inuividual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  foiv^ard  from  a 
previously  announced  meeting 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Bodrd;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  August  30.  19R8. 
James  McAfee. 

Associate  Secrelar\  of  the  Board. 
[FR  Doc.  88-19980  Filed  8-30-88;  1;24  pm) 
BILUNG  CODE  621(M)1-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 

September  7. 1988. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  C'.-eet 
entrance  between  20th  and  21st  Streets 
NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Consideration  of  testimony  on  banking 
issues  in  H.R.  5094,  the  Depository 
Institutions  Act  of  1988. 

2.  Proposed  Federal  Reserve  Bank  salary 
structure  adjustments. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 
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4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202]  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  the  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  August  30, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-20022  Filed  8-30-88;  3:28  pm] 

BILUNG  CODE  6210-01-W 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENr  Notice 

forwarded  to  Federal  Register  on  August 

30, 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEETING:  9:30  a.m..  Tuesday, 

September  6, 1988. 

CHANGES  IN  THE  MEETING:  Deletion  of 

the  following  open  item(s)  from  the 

agenda: 

Proposed  project  regarding  development  of 
an  electronic  payments  production  system. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Date:  August  30, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[Fix  ^  nc.  88-20021  Filed  8-30-88;  3:28  pmj 

BIUJNG  CODE  6210-01-M 

POSTAL  SERVICE  BOARD  OF  GOVERNORS 

Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  section  552b),  hereby  gives  notice 
that  it  intends  to  hold  a  meeting  at  1:00 
p.m.  on  Monday,  September  12, 1988,  in 
Washington,  DC,  and  at  8:30  a.m.  on 
Tuesday,  September  13, 1988,  in  the 
Benjamin  Franklin  Room,  U.S.  Postal 
Service  Headquarters,  475  L'Enfant 
Plaza,  SW.,  Washington,  DC.  As 
indicated  in  the  fallowing  paragraph,  the 
September  12  meeting  is  closed  to  the 
public.  The  September  13  meeting  is 
open  to  the  public.  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meeting  should  be 
addressed  to  the  Secretary  of  the  Board, 
David  F.  Harris,  at  (202)  268-4800. 

At  its  meeting  on  August  1, 1988,  the 
Board  voted  to  close  to  public 


observation  its  meeting  scheduled  for 
September  12, 1988,  to  consider  a 
temporary  mail  classiHcation  change 
affecting  certain  second-class  mail 
matter  (See  53  FR  30511,  August  12. 
1988).  By  telephone  vote  on  August  29, 
1988,  the  Board  voted  to  add  to  the 
September  12, 1988,  closed  session 
agenda,  consideration  of  additional 
funding  for  the  Mid-Island,  New  York, 
Mail  Processing  Facility. 

Agenda 

Monday  Session 

September  12—1:00  p.m.  (Closed) 

1.  Consideration  of  Temporary  Mail 
Classification  Change  Affecting  Certain 
Second-Class  Mail  Matter.  (Mr.  Heselton] 

2.  Mid-Island.  New  York,  Mail  Processing 
Facility  Increased  Funding  Requirements. 
(Mr.  Smith) 

Tuesday  Session 

September  13 — 6:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting,  August 
1-2, 1988. 

2.  Remarks  of  the  Postmaster  General. 

3.  Postal  Rate  Commission  FY  89  Budget. 

4.  U.S.  Postal  Service  Tentative  FY  90 
Revenue  Forgone  Appropriation  Request. 
(Mr.  Coppie) 

5.  Review  of  Legislative  Matters  and 
Government  Relations. 

6.  Tentative  Agenda  for  October  3-4. 1988, 
Meeting  in  Richmond,  Virgima. 

David  F.  Harris, 

Secretary. 

[FR  Doc.  88-20023  Filed  8-30-88;  3:40  pmj 

BILUNQ  CODE  7710-12-M 

POSTAL  SERVICE  BOARD  OF  GOVERNORS 

Vole  To  Close  Meeting 

By  telephone  vote  on  August  29, 1988, 
a  majority  of  the  members  contacted 
and  voting,  the  Board  of  Governors 
voted  to  close  to  public  observation  its 
meeting  scheduled  for  September  12, 
1988,  at  United  States  Service 
Headquarters,  475  L'Enfant  Plaza.  SW., 
Washington,  DC.  The  meeting  v.'ill 
involve  consideration  of  a  management 
proposal  to  increase  funding 
requirements  for  the  Mid-Island,  New 
York,  Mail  Processing  Facility. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado,  del  Junco, 
Griesemer,  Hall,  McConnell,  Nevin, 
Pace,  Ryan  and  Setrakian;  Postmaster 
General  Frank;  Deputy  Postmaster 
General  Coughlin;  Secretary  for  the 
Board  Harris;  and  General  Counsel  Cox. 

The  Board  determined  that,  pursuant 
to  section  552b(c)(9)(B)  of  Title  5,  United 
States  Code,  and  section  7.3(i)  of  Title 
39,  Code  of  Federal  Regulations,  the 
discussion  of  this  matter  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  [5 


U.S.C.  552b(b]],  because  it  is  likely  to 
disclose  information,  the  premature 
disclosure  of  which  would  likely 
significantly  frustrate  implementation  of 
a  proposed  procurement  action. 

In  accordance  with  section  552b(f](l) 
of  Title  5,  United  States  Code,  and 
section  7.6(a)  of  Title  39,  Code  of 
Federal  Regulations,  the  General 
Counsel  of  the  United  States  Postal 
Service  has  certified  that  in  his  opinion 
the  meeting  may  properly  be  closed  to 
public  observation,  pursuant  to  section 
552b(c)(9)(B)  of  title  5,  United  States 
Code,  and  section  7.3(i)  of  title  39,  Code 
of  Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  for  the  Board,  David  F.  Harris, 
at  (202)  268-4800. 
David  F.  Harris, 
Secretary. 
[FR  Doc.  88-20024  Filed  8-30-88;  3:40  pm] 

BILUNG  CODE  7710-12-M 

RAILROAD  RETIREMENT  BOARD 

Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  September  8, 1988,  9:00  a.m., 
at  the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street,  Chicago,  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

Portion  Open  to  the  Public 

(1)  Repayment  of  the  RLTIA  Loan 

(2)  Proposal  to  Reorganize  the  Bureau  of 

Retirement  Claims 

(3)  Proposed  Part  203,  Employees  Under  the 

Act,  of  the  Board's  Regulations 

(4)  Proposed  Disability  Regulations 

(5)  Registration  for  Unemployment  Benefits 

by  Mail 

(6)  Proposed  Changes  in  the  RUIA 

Regulations 

(7)  Payment  of  Unemployment  Insurance 

During  Work  Stoppages  under  the 
Federal  Railroad  Safety  Act 

Portion  Closed  to  the  Public 

(A)  Appeal  of  Nonwaiver  of  Overpayment, 
Ora  R.  Dicks 

(B)  Appeal  from  Referee's  Denial  of  Disability 

Annuity,  Richard  O.  Carmack 

(C)  Appeal  from  Referee's  Denial  of 

Disability  Annuity,  Adam  ].  Shakir 

(D)  Freels  v.  U.S.  Railroad  Retirement  Board 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  COM  No.  312- 
751-4920,  FTS  NO.  386-4920. 

Dated:  August  29, 1988. 
Beatrice  Ezeraki, 
Secretary  to  the  Board. 
[FR  Doc.  88-20009  Filed  8-30-88;  3:27  pm] 
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document  categories  elsewhere  in   the 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  80745-8145] 

Groundfish  of  the  Gulf  of  Alaska 

Correction 

In  proposed  rule  document  88-18809 
beginning  on  page  31728  in  the  issue  of 
Friday,  August  19, 1988,  make  the 
following  corrections: 

1.  On  page  31730,  in  the  second 
column,  under  ClassiTicatioii,  in  the 
second  paragraph,  in  the  fourth  line, 
remove  "MRM". 

PART  672— [CORRECTED] 

2.  On  the  same  page,  in  the  third 
column,  in  amendatory  instruction  2,  in 
the  second  line,  remove  "MRM". 

§672.23    [Corrected] 

3.  On  page  31731,  in  the  first  column, 
in  §  672.23(b),  in  the  sixth  line,  remove 
"MRM". 

DILUNG  CODE  1505-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER88-559-000  et  al.] 

Niagara  Mohawk  Power  Corp.  et  a!.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

Correction 

In  notice  document  88-19104  beginning 
on  page  32100  in  the  issue  of  Tuesday, 
August  23, 1988,  make  the  following 
correction: 

On  page  32101,  in  the  first  column, 
under  6.  GWF  Power  Systems  Company, 
Inc.,  the  first  line  should  read: 


"[Docket  No.  QF85-588-002  et  al.\' 
BILLING  CODE  150541-O 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  6F3453/R978;  FRL-3428-9] 

Pesticide  Tolerances  for  Bifenthrin 

Correction 

In  rule  document  88-18375  beginning 
on  page  30676  in  the  issue  of  Monday, 
August  15, 1988,  make  the  following 
correction: 

PART  180— [CORRECTED] 

§180.442    [Corrected] 

On  page  30678,  in  the  second  column, 
in  §  180.442,  the  fifth  line  should  read 
"trifluoro-l-propenyl)-2,2-". 

BILLING  CODE  1505-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  761 
[OPTS-62035G;  FRL  3366-6] 

Polychiorinated  Biphenyls  In  Electrical 
Transformers 

Correction 

In  rule  document  88-16194  beginning 
on  page  27322  in  the  issue  of  Tuesday, 
July  19, 1988,  make  the  following 
correction: 

On  page  27326,  in  the  third  column,  in 
the  second  complete  paragraph,  in  the 
eighth  line,"§  761.3)(a](l](xv)(D)"  should 
read  "§  761.30(a)(l)(xv](D)". 

BILLING  CODE  1S05-01-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  88N-0242] 

Hydrocortisone  Acetate  and 
Pramoxine  Hydrochloride;  Drugs  for 
Human  Use;  Proposal  To  Withdraw 
Approval;  Opportunity  for  a  Hearing 

Correction 

In  the  correction  to  document  83-14876 
appearing  on  page  27450  in  the  issue  of 


Wednesday,  July  20, 1988,  make  the 
following  correction: 

In  the  third  column,  in  the  first 
paragraph,  in  the  second  line,  the  page 
number  should  read  "25013" 

BILLING  CODE  1505-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  88M-0159] 

lOLAB*  Intraocular,  Premarket 
Approval  of  Models  85JS,  85JM,  and 
85JL  Anterior  Chamber  Intraocular 
Lenses 

Correction 

In  notice  document  88-16300 
appearing  on  page  27400  in  the  issue  of 
Wednesday,  July  20, 1988,  make  the 
following  correction: 

In  the  second  column,  under 
Opportunity  for  Administrative  Review, 

in  the  sixth  line,  "36Ce(b)"  should  read 
"360e[g)". 

BIUING  CODE  1505-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Revised  Chapter  in  Regulatory 
Procedures  Manual;  Recall 
Procedures;  Availability 

Correction 

In  notice  document  88-16297  beginning 
on  page  27400  in  the  issue  of 
Wednesday.  July  20, 1988,  make  the 
following  correction: 

On  page  27401,  in  the  first  column, 
under  SUPPLEMENTARY  INFORMATION,  in 

the  13th  line,  "or"  should  read  "of. 

BILLING  CODE  1SCS-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NM-940-08-4220-11;  NM  NM  056534,  NM  NM 
016634,  NM  NM  0556981,  NM  NM  10388,  NM 
NM  12780,  NM  NM  46827] 

Proposed  Continuation  of 
Withdrawals;  Baca  Recreation  Area  et 
al.,  New  Mexico 

Correction 

In  notice  document  88-17607 
appearing  on  page  29392  in  the  issue  of 
Thursday,  August  4, 1988,  make  the 
following  correction: 

In  the  second  column,  under  Elder 
Canyon  Administrative  Site,  the  second 
line  should  read  "Sec.  35, 
NWV4NEV4N  W'A,  NE'ANW'ANW'A." 

BIUJNG  CODE  1S05-01-O 


DEPARTMENT  OF  TRANSPORTATION       PART  571-[CORRECTED] 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

IDocket  No.  81-11;  Notice  25] 
RIN2127-AC45 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

Correction 

In  rule  document  88-18537  beginning 
on  page  31007  in  the  issue  of 
Wednesday,  August  17, 1988,  make  the 
following  correction: 


On  page  31009,  in  the  first  column,  in 
amendatory  instruction  2,  the  first  line 
should  read:  "2.  Paragraphs  (b)(1),  {b)(2), 
and  (b)(3)  of. 

BILLING  CODE  1505-01-0 
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National  Labor 
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29  CFR  Part  103 

Collective-Bargaining  Units  in  the  Health 
Care  Industry;  Second  Notice  of 
Proposed  Rulemaking 


NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  103 

Collective-Bargaining  Units  in  the 
Health  Care  Industry 

agency:  National  Labor  Relations 
Board. 

ACTION:  Second  notice  of  proposed 
rulemaking. 

summary:  This  Second  Notice  of 
Proposed  Rulemaking  provides  for 
appropriate  bargaining  units  for  various 
types  of  facilities  in  the  health  care 
industry.  The  Board  has  determined  that 
establishing  bargaining  units  by 
rulemaking  will  better  effectuate  the 
purposes  and  policies  of  the  National 
Labor  Relations  Act  than  continuing 
lengthy  and  costly  litigation  over  the 
issue  of  appropriate  bargaining  units  in 
each  case. 

DATE:  Comments  must  be  received  on  or 
before  October  17, 1988. 

ADDRESS:  Comments  should  be 
submitted  in  eight  copies  to:  Office  of 
the  Executive  Secretary,  1717 
Pennsylvania  Avenue  NW..  Room  701, 
Washington.  DC  20570.  Telephone:  (202) 
254-9430. 

FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  A.  Wells,  Associate  Executive 
Secretary,  1717  Pennsylvania  Avenue 
NW..  Room  701,  Washington,  DC  20570, 
Telephone:  (202)  254-9430. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  an  outline  of  the  contents  of 
this  Notice: 

I.  Background 

II.  Validity  and  Desirability  of  Rulemaking 

III.  Standard  to  be  Applied  in  Determining 

Appropriate  Units 
rv.  Two  Units:  All  Professionals/All  Non- 
Professionals 

V.  Registered  Nurses 

VI.  Physicians 

VII.  Other  Professionals 

VIII.  Technicals 

IX.  Skilled  Maintenance 

X.  Business  Office  Clericals 

XI.  Other  Non-Professionals 

XII.  One  Hundred  Bed  Distinction 

XIII.  Nursing  Homes 

XIV.  Specialized  Hospitals 

XV.  Partially  Organized  Facilities 

XVI.  Facilities  Covered 

XVII.  Decisions  to  Which  Rule  Applies 

XVIII.  Non-Conforming  Stipulations  • 

XIX.  Combined  Units 

XX.  Extraordinary  Circumstances  Exception 

XXI.  Proliferation 

XXII.  Docket 

XXIII.  Regulatory  Flexibility  Act 

XXIV.  Regulatory  Text 

XXV.  Dissenting  Opinion 


1.  Background 

In  our  original  Notice  of  Proposed 
Rulemaking  (NPR),  we  set  forth  at 
considerable  length  the  reasons 
prompting  the  Board  to  embark  on 
rulemaking  to  establish  appropriate 
bargaining  units  in  the  health  care  field. 
These  reasons  are  set  forth  fully  at  52 
FR  25142-25145,  July  2, 1987. 

Following  the  Notice,  the  Board 
conducted  the  three  hearings  announced 
in  the  Notice,  as  well  as  a  fourth  hearing 
requested  by  several  interested  parties 
and  announced  at  52  FR  29038.  At  these 
hearings,  all  who  wished  to  testify  were 
given  an  opportunity  to  do  so,  and  all 
who  wished  to  ask  questions  of  the 
various  witnesses  were  given  that 
opportunity.  Summaries  (cited  below  as 
WS)  submitted  in  advance  by  most  of 
the  prospective  witnesses  facilitated  the 
questioning  process. 

The  first  hearing  was  held  in 
Washington,  DC  on  August  17  and  18, 
1987;  20  witnesses  appeared,  and  496 
pages  of  testimony  were  taken. 

The  second  hearing  was  in  Chicago, 
Illinois  on  August  31  and  September  1, 
1987;  27  witnesses  appeared,  and  521 
pages  of  testimony  were  taken. 

The  third  hearing  was  in  San 
Francisco,  California  on  September  14, 
15,  and  16, 1987;  39  witnesses  appeared, 
and  762  pages  of  testimony  were  taken. 

The  final  and  longest  hearing  was 
back  in  Washington,  DC  on  October  7.  8. 
9. 13. 14, 15,  and  16, 1987;  58  witnesses 
appeared,  and  1766  pages  of  testimony 
were  taken. 

The  comment  period,  which  was 
originally  to  last  through  October  30, 
1987,  was  thereafter  extended  three 
times  upon  the  request  of  various  parties 
[52  FR  36589,  43919.  and  47029].  The 
evidence  received  by  the  Board  at  the 
hearings  and  during  the  comment  period 
substantially  exceeded,  in  both  detail 
and  exhaustiveness.  what  the  Board  had 
expected.  The  transcript  of  hearing 
totals  3545  pages,  and  the  144 
individuals  who  came  in  person  to 
testify  included  employees  from 
virtually  every  broad  classification 
under  consideration:  registered  nurses, 
physicians,  other  professionals, 
technicals,  skilled  maintenance 
employees,  service  and  related 
employees,  and  business  office  clericals. 
In  addition,  there  were  union  and 
management  negotiators  from  around 
the  country;  a  number  of  professors  of 
nursing,  health  care  management,  and 
other  academic  disciplines;  hospital 
administrators;  health  care  associations 
such  as  the  Aiueiican  Medical 
Association  (AMA);  representatives  of 
numerous  unions  including  the 
American  Federation  of  Labor  and 


Congress  of  Industrial  Organizations 
(AFL),  Service  Employees  International 
Union  (SEIU),  International  Brotherhood 
of  Teamsters  (IBT),  United  Food  and 
Commercial  Workers  International 
Union  (UFCW),  International  Union  of 
Operating  Engineers  (lUOE),  American 
Nurses  Association  (ANA)  and  several 
of  its  state  associations.  Hospital 
Employees'  Labor  Program  of 
Metropolitan  Chicago  (H.E.L.P.),  United 
Nurses'  Association  of  California 
(UNAC).  Communication  Workers  of 
America  (CWA),  Union  of  American 
Physicians  and  Dentists  (UAPD).  New 
York  State  Federation  of  Physicians  and 
Dentists;  and  representatives  of  various 
employer  groups  such  as  the  League  of 
Voluntary  Hospitals  and  Homes  of  New 
York.  American  Hospital  Association 
(AHA),  New  Jersey  Hospital 
Association  (NJHA),  Metropolitan 
Chicago  Healthcare  Council,  Missouri 
Hospital  Association,  Ohio  Hospital 
Association,  Affiliated  Hospitals  of  San 
Francisco.  California  Association  of 
Hospitals  and  Health  Systems. 
Associated  Hospitals  of  the  East  Bay, 
Hospital  Council  of  Southern  California, 
American  Health  Care  Association,  and 
Hospital  Council  of  Western 
Pennsylvania. 

During  the  comment  period,  the  Board 
received  written  comments  from  315 
individuals  and  organizations, 
representing  diverse  points  of  view  and 
offering  information  to  supplement  what 
the  Board  had  learned  from  the  oral 
testimony.  These  comments  alone 
totalled  approximately  1500  pages. 

In  addition,  following  the  close  of  the 
hearings,  lengthy  comments  in  the 
nature  of  briefs  were  submitted  by  the 
AHA;  the  ANA;  the  Building  and 
Construction  Trades  Department  of  the 
AFI^CIO;  the  lUOE;  and  the  AFL,  on 
behalf  of  SEIU;  National  Union  of 
Hospital  and  Health  Care  Employees 
(NUHHCE);  Local  1199.  Drug,  Hospital 
and  Health  Care  Employees  Union, 
Retail,  Wholesale,  Department  Store 
Union  (Local  1199);  Federation  of  Nurses 
and  Health  Care  Professionals, 
American  Federation  of  Teachers  (APT); 
American  Federation  of  State,  County 
and  Municipal  Employees  (AFSCME); 
CWA;  International  Union,  United  Auto 
Workers;  UFCW;  and  United 
Steelworkers  of  America. 

The  Board  is  gratified  at,  and 
appreciative  of,  the  interest  shown  in 
these  proceedings  by  all  segments  of  the 
industry,  including  its  employees  and 
their  representatives.  The  Board  has 
spent  a  great  deal  of  time  reviewing  the 
evidence  collected  and  the  comments 
received,  and  believes  it  is  now  far 
better  qualified  to  resolve  the  issues 


raised  in  the  Notice  of  Proposed 
Rulemaking. 

On  July  1, 1988.  the  Board  met  in  open 
session  to  discuss  further  the  issue  of 
appropriate  bargaining  units  in  the 
health  care  industry.  The  rules 
tentatively  decided  upon  in  that  meeting 
and  proposed  below  have  been  derived 
from  our  analysis  of  the  empirical 
evidence  and  comments  received  during 
the  rulemaking  proceeding.  The  rules 
now  proposed  differ  in  several 
important  respects  from  the  rules 
proposed  in  our  original  Notice  of 
Proposed  Rulemaking.  Because  this  is 
the  Board's  first  major  effort  at 
substantive  rulemaking,  and  because  the 
Board  is  desirous  of  giving  all  interested 
parties  a  further  opportunity  to  comment 
on  the  proposed  rules,  including  the 
substantial  revisions,  we  have  provided 
for  another  period  of  comment.  See,  e.g.. 
Note,  The  Need  for  An  Additional 
Notice  and  Comment  Period  When  Final 
Rules  Differ  Substantially  From  Interim 
Rules.  1981  Duke  L.J.  377  (1981).  This 
Second  NPR  contains  a  lengthy 
Supplementary  Information  Sec, 
addressing  the  major  issues  presented 
and  containing  numerous  citations  to  the 
rulemaking  record.  We  wish  to 
emphasize  that  these  citations  are 
merely  illustrative  of  the  testimony  upon 
which  we  relied  and  are  not  represented 
as  the  entirety  of  the  record.  We  have 
carefully  studied  the  complete 
rulemaking  record,  including  the 
transcript,  the  witnesses'  statements,  the 
comments  and  briefs,  and  the  exhibits, 
and  have  based  our  proposed  rules  on 
the  entirety  of  this  record,  and  not  solely 
on  the  testimony  specifically  cited. 

II.  Validity  and  Desirability  of 
Rulemaking 

A.  Introduction 

The  Board's  statutory  authority  to 
engage  in  rulemaking  is  derived  from 
section  6  of  the  National  Labor 
Relations  Act.  which  expressly  gives  the 
Board  power  to  make  "such  rules  and 
regulations  *  *  *  as  may  be  necessary 
to  carry  out  the  provisions  of  this 
Act  *  *  *.'• 

In  response  to  several  commentators' 
concerns  I  e.g.  AHA  Br.  48:  Comment 
289.  Ross  WS  Albanese.  Charter 
Medicdll  and  also  to  the  concern 
expressed  by  our  dissenting  colleague, 
the  fact  that  ihc  language  of  section  9(b) 
requires  a  separate  determination  "in 
each  case  duHb  not  in  our  opinion  mean 
that  the  Board  oaruiot  promulgate  rules 
to  assist  It  I  See  discussion  at  52  FR 
25144.)  It  has  long  been  the  Board's 
practice  to  formulatp  "rultfs"  to  guide  U 
in  representation  matters  See  e.g.,  the 
"contract  bar  rules,"  discussed  in 


Appalachian  Shale  Products  Co.,  121 
NLRB  1160  (1958);  the  "Excelsior  Rule," 
enunciated  in  Excelsior  Underwear  Inc., 
156  NLRB  1236  (1966);  and  the  Peerless 
Plywood  rule.  107  NLRB  427.  429  (1953). 
Although  these  rules  were  formulated  by 
adjudication  rather  than  APA 
rulemaking,  and  a  majority  of  the 
Supreme  Court  in  NLRB  v.  Wyman- 
Gordon  Co.,  394  U.S.  759  (1969),  upheld 
the  validity  of  the  particular  rule  (the 
Excelsior  rule)  as  applied  to  the 
respondent  in  that  case,  the  plurality 
implied,  and  the  two  dissents  explicitly 
stated,  that  the  Congressionally- 
preferred  course  for  such  prospective 
pronouncements  would  be  APA 
rulemaking.  To  our  knowledge,  no  court 
or  academic  commentator  has  ever 
made  the  contrary  suggestion,  that 
section  9(b)  forbids  utilization  of  APA 
procedures  to  formulate  generally 
applicable  representation  case  rules.  As 
Keimeth  Culp  Davis  observed  with 
speci^c  reference  to  the  language  of 
section  9(b),  "The  mandate  to  decide  'in 
each  case'  does  not  prevent  the  Board 
from  supplanting  the  original 
discretionary  chaos  with  some  degree  of 
order,  and  the  principal  instruments  for 
regularizing  the  system  of  'deciding  in 
each  case'  are  classifications,  rules, 
principles,  and  precedents.  Sensible  men 
could  not  refuse  to  use  such  instruments 
and  a  sensible  Congress  would  not 
expect  them  to."  Davis.  Administrative 
Law  Text  145  (3d  ed.  1972). » 

In  the  Notice  of  Proposed  Rulemaking, 
we  set  forth  at  length  our  reasons  for 
embarking  on  this  procedure  in  the 
health  care  industry.  Initially,  we  noted 
that  thirteen  years  had  elapsed  since  the 
health  care  amendments  were  passed, 
but  none  of  the  Board's  previously 
enunciated  doctrinal  formulas  for 
determining  appropriate  health  care 
units  had  yet  met  with  general  judicial 
acceptance.  Moreover,  in  numerous 
cases  it  had  proven  necessary  to  engage 
in  lengthy,  costly  litigation  over  the 
appropriate  bargaining  unit  or  units.  In 
retrospect,  it  appeared  to  the  Board  that 
there  had  been  relative  uniformity  of 
workforce  configurations  and  job 
classifications  from  facility  to  facility, 
and  even  under  adjudication  the  various 
Board  members  had  reached  virtually 
identical  results  from  case  to  case. 
Hence,  it  did  not  appear  that  what  some 
have  termed  "sensitive,  case-by-case 


adjudication"  was  serving  any  useful 
purpose.  The  Board  also  acknowledged 
that  for  years  it  had  been  urged  to 
engage  in  APA  rulemaking  by  numerous 
scholars  and  judges.  In  making  the 
decision  to  engage  in  rulemaking,  the 
Board  expressed  the  expectation  that 
this  type  of  proceeding  would  produce 
the  type  of  empirical  evidence  most 
appropriate  for  a  determination  as  to 
which  of  the  requested  groups 
warranted  separate  bargaining  units, 
while  not  creating  such  undesirable 
results  as  excessive  proliferation, 
interruption  in  the  delivery  of  health 
care  services,  jurisdictional  disputes, 
wage  whipsawing,  and  the  like.  A  fuller 
exposition  of  the  Board's  initial  reasons 
for  undertaking  rulemaking  can  be  found 
at  52  FR  25143-145.2 

Following  its  issuance  of  a  Notice  of 
Proposed  Rulemaking,  the  Board 
permitted  the  parties  to  comment  on  this 
matter,  and  to  present  testimony  in 
support  of  their  positions.  A  significant 
number  of  health  care  providers, 
including  the  American  Hospital 
Association,  opposed  the  Board's 
rulemaking  efforts.  We  have  carefully 
considered  all  their  arguments  and  the 
evidence  submitted  in  support  thereof. 

B.  Industry's  Position 

1.  Dynamics  and  diversity  of  health 
care  industry.  One  argument  advanced 
by  a  number  of  employers  in  opposition 
to  rulemaking  was  that  the  dynamics 
and  diversity  of  the  industry  preclude  it. 
Thus,  the  imposition  of  diagnostic 
related  groups  (DRGs)  has  required  new 
efforts  at  cost  containment  (WS  Rhodes 
[AHA]  at  1,4;  Comment  108. 
Bonaventure;  Comment  130,  St. 
Vincent's  Hosp.  Ala;  Comment  193, 
Dolly  Vinsant  Memorial  Hospital; 
Comment  268.  Kane).  Inflationary 
pressures  have  increased  while 
revenues,  particularly  for  in-patient 
stays,  have  either  decreased  or  have 
been  governed  by  ceilings.  (Comment  76. 
South  Suburban  Hosp:  AHA  Br.  3-4: 
Comment  81.  Jordan  Hospital;  Comment 
146,  Kennebec  Valley  Medical  Center.) 
Severe  shortages  in  certain  categories  of 


'  See  also  Continental  Web  Press  v.  NLRB,  742 
F.2d  1067. 1093-04  (7th  Cir.  1984),  in  which  Judge 
Posner  suggests  that  the  Board's  decision  in  that 
case  with  respect  to  lithographic  units  would  have 
been  more  acceptable  had  the  Board  used  "its 
dormant  rulemaking  powers;"  and  NLRB  v.  Majestic 
Weaving  Co..  355  F.2d  854. 85»^1  (2d  Cir.  1966) 
(Friendly.  J.),  cited  by  the  court  in  Continental  Web 
Press. 


•  In  the  NPR,  we  observed  that  a  number  of 
states,  inrluding  Florida  and  Massachusetts,  had 
engaged  in  rulemaking  to  formulate  appropriate 
bargaining  units  for  their  own  employees.  52  FR 
25145.  fn.  39.  We  take  official  notice  that,  as  of 
November  1987.  of  the  22  states  with  comprehensive 
collective  bargaining  legislation  for  state  employees, 
ten  (Alaska,  California,  Connecticut,  Florida,  Iowa, 
Maine,  Massachusetts,  Michigan,  New  York  and 
Ohio)  set  their  units  by  administrative  rulemaking, 
and  four  (Hawaii,  Minnesota,  Nebraska,  and 
Wisconsin)  designate  them  by  statute.  Only  eight 
(Illinois,  Montana,  New  Hampshire,  New  Jersey, 
Oregon,  Pennsylvaitia,  Rhode  Island  and  Vermont) 
establish  units  through  case-by-case  adjudication. 
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employees  have  required  hospitals  to  be 
flexible,  which,  it  is  alleged,  is 
inconsistent  with  the  relative 
inflexibility  of  rules  (Comment  133,  Beth 
Israel  Hosp.]- 

At  the  same  time,  there  has  developed 
an  increasing  diversity  in  hospitals  and 
the  services  they  provide  (King,  4232; 
Comment  19,  Johnson  City  Medical 
Center  Hosp.).  Thus,  hospitals  of  all 
types  and  sizes  are  establishing  new 
types  of  related  health  care  services  on 
outpatient  as  well  as  inpatient  bases 
(AHA  Br.  5;  Dauner.  3217;  Comment  44. 
McDonough  District  Hosp.;  Comment  71, 
St.  Mary  Hosp.;  Comment  76,  South 
Suburban  Hosp.;  Comment  174,  High 
Plains  Baptist  Hosp.,  etc.).  Many 
hospitals  are  expanding  their  markets 
by  developing  a  number  of  specialty 
units,  such  as  arthritis  units  (AHA  Br  7, 
citing  Modern  Healthcare,  July  31, 1987, 
p.  42);  intensive  cardiac  care,  intensive 
medical/surgical,  and  neonatal  units 
(Comment  71,  St.  Mary's  Hosp.);  trach 
units,  dialysis  units,  etc.  (Comment  78, 
Greater  Cincinnati  Hosp.  Council), 
Another  change  is  that  hospitals  are 
using  part-time  workers  in  increasing 
numbers  to  accommodate  rapid 
fluctuations  in  inpatient  census  and 
reduction  in  full-time  employee 
schedules  (AHA  Br.  7).  One  large  group 
of  proprietary  hospitals.  National 
Medical  Enterprises,  has  extensively 
analyzed  services  provided  in  its 
hospitals  to  determine  what  allegedly 
professional  services  could  be  handled 
by  non-professionals;  in  some  of  its 
facilities,  it  has  implemented  the 
"caregiver"  concept  to  replace 
traditional  job  labels,  within  the  limits 
of  the  classifications'  competency. 
(Donnelly,  4063-80.)  It  is  alleged  that 
rulemaking  is  not  suited  for  today's 
diverse  and  complex  institutions  (AHA, 
King.  4232). 

2.  Changing  structure.  The  industry's 
witnesses  presented  evidence  that  the 
structure  of  the  industry  is  changing  in 
that  hospitals  are  becoming  parts  of 
larger  systems  encompassing 
intermediate  care  facilities,  urgent  care 
centers,  nursing  homes,  surgery  centers, 
clinics,  etc.  (Rhodes,  9-11;  NJHA,  320- 
324.  325;  Dauner,  3194;  Conunent  66. 
Holy  Cross  Health  Sys.;  Comment  203, 
Deaconess  Hosp.).  It  is  alleged  that  an 
inflexible  rule  will  impede  the  Board's 
ability  to  respond  quickly  to  rapid 
changes  in  the  industry  (AHA,  pos.  st. 
2).  It  is  claimed  that,  because  of  the 
myriad  of  recent  changes,  this  is  an 
inopportune  time  to  engage  in 
rulemaking,  which  would  be  better  done 
after  the  industry  has  had  time  to  settle 
down  from  the  current  changes 
(Robfogel.  Chi  II  233). 


3.  Prospects  for  litigation.  A  number 
of  representatives  of  the  industry 
contended  that  rulemaking  will  not 
reduce  the  amount  of  litigation,  partly 
because  it  will  still  be  unclear  into  what 
category  various  occupations  fall 
(Rhodes,  14;  Stickler,  49;  Owley,  4379-80; 
Comment  213,  Mulhall,  AUantiCare 
Medical  Center);  there  will  be 
continuing  litigation  over  the  "special 
situations"  exception  (Comment  148, 
Moeller,  Mississippi  Hosp.  Assn.);  and, 
in  general,  the  industry  anticipates  more 
litigation  rather  than  a  conservation  of 
agency  resources  (Stickler,  letter  dated 
June  19, 1987,  RM  2-10;  Comment  289, 
Ross). 

C.  Opposing  Position 

1.  Litigation.  Though  the  vast  bulk  of 
industry  commentators  opposed 
rulemaking,  two  did  not  oppose  it.  Thus, 
one  hospital  agreed  with  the 
observation  that  unit  determinations  in 
the  industry  were  confused  and  hard  to 
follow,  deeming  rulemaking  a  "welcome 
relief."  (Comment  5,  Kane,  Holy 
Redeemer  Health  System.)  Kaiser  also 
does  not  oppose  rulemaking,  having 
observed  protracted  litigation  elsewhere 
in  the  industry.  (Comment  313, 
addendum  to  Kaiser  comment.)  One 
student  with  prior  experience  as  a 
department  head  in  several  hospitals 
observed  that  rulemaking  may  help 
reduce  costs  in  the  industry,  so  that 
parties  can  spend  fewer  dollars  on  legal 
maneuvering  and  less  time  on  organizing 
campaigns,  leading  to  more  industrial 
stability.  (Comment  122,  Shumlas.) 

The  unions  participating  in  these 
proceedings  supported  the  Board's 
rulemaking  efforts.  (ANA  Br.  192-93; 
New  York  State  Federation  of 
Physicians  and  Dentists,  79-80;  Health 
Professionals  and  Allied  Employees  of 
New  Jersey  (HPAE),  122, 127;  Union  of 
American  Physicians  and  Dentists.  3649; 
SEIU.  5155;  lUOE.  Br.  106;  IBT.  Saporta. 
5101.)  They  acknowledged  the 
protracted  litigation  that  had  theretofore 
ensued  (e.g..  Saporta.  5141-42;  HPAE, 
122.  24;  Minnesota  Nurses  Assoc,  WS 
Patek;  Federation  of  Nurses  and  Health 
Profs,  WS  Owley  &  4379-80),  producing 
lengthy  delays  and  great  difficulties  in 
organizing  (e.g..  Lumpkin,  84-85;  Nathan, 
79-80;  Union  of  American  Physicians 
and  Dentists.  3649).  One  management- 
side  consultant  is  reported  to  have 
admitted  that  such  delays  were  often 
part  of  management's  strategy  in 
contesting  health  care  units: 

At  a  workshop  on  unions.  Raymond 
Mickus,  president  of  Raymond  F.  Mickus  & 
Associates  in  Bannockbum,  111.,  predicted 
that  the  NLRB  rules  will  spark  much  more 
union  activity.  .  .  .  Under  the  rules  there 
will  be  much,  faster  elections,  he  said,  adding 


that  employers  won't  have  access  to  hearings 
or  briefs  which  used  to  delay  the 
proceedings  *  *  *.  There  also  will  be  less 
costs  for  the  unions  because  they  will  not 
have  to  spend  the  "megabucks"  associated 
with  the  hearing  process,  he  said.  (Current 
Developments,  BNA  Daily  Labor  Report,  Aug. 
B,  1987,  p.  A-2.) 

Shortly  thereafter,  another  health  care 
industry  representative  is  reported  to 
have  said  something  very  similar: 
"Delaying  representation  elections.  The 
greater  the  time  between  the  initial 
union  petition  and  the  election  the  less 
chance  there  is  that  the  union  will  win." 
(Metzger,  vice  president  of  labor 
relations  for  Mount  Sinai  Medical 
Center,  discussing  management's 
strategy,  though  not  necessarily 
advocating  it  himself.  Reported  in 
Current  Developments,  BNA  Daily 
Labor  Report.  Sept.  29. 1987.) 

2.  Diversity.  There  is  some  Vdiiation 
between  institutions.  No  two  hospitals 
are  exactly  alike,  but  this  is  true  of  all 
institutions.  The  relevant  question, 
however,  is  whether,  despite  surface 
differences,  there  are  such  similarities 
that  certain  institutions  may  properly  be 
grouped  as  a  class.  AHA  data  from  1986 
show  that  while  there  are  a  number  of 
different  types  of  health  care  providers, 
the  overwhelming  majority  of  private, 
acute  care  hospitals  are  general  medical 
and  surgical  hospitals.  Of  the  4,381 
registered,  private  acute  care  hospitals 
in  the  U.S.,  almost  90%  are  classified  by 
AHA  as  general  hospitals;  less  than  9% 
are  classified  as  psychiatric.  Of  the 
general  hospitals,  98%  are  medical  and 
surgical  hospitals,  while  only  2%  are 
pediatric,  obstetric,  or  rehabilitation 
hospitals.  (AFL  Exh.  7,8.)  Inpatient 
activity  accounts  for  84%  of  hospital 
revenues,  and  88%  of  inpatient  beds  are 
allocated  to  general  mcuical  and 
surgical  care,  obstetric:. ,  pediatrics,  and 
intensive  care.  (AFL  Exh.  9,10.)  The 
unions  contend  that  the  industry  has  not 
shown  that  such  diversity  as  does  exist 
is  reflected  in  different  functions  for 
business  office  clericals,  skilled 
maintenance  employees,  unskilled 
service  workers,  etc.  at  the  different 
types  of  facilities. 

The  unions  concede  the  presence  of 
cost  pressures  which  have  changed  the 
climate  in  which  hospitals  must  operate 
today  (AFL  Br.  134;  WS  Berlinen 
Comment  293(i),  Feldsine).  However, 
they  argue  that  change  is  endemic  in  the 
health  care  Held,  and  contend  that 
recent  changes  are  not  qualitatively 
different  from  changes  brought  about  by 
the  advent  of  private  health  insurance  or 
introduction  of  Medicare  and  Medicaid, 
equally  profound  and  dramatic  changes 
(Kennedy.  5549-50).  As  reflected  in  the 
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testimony  about  particular  job 
classifications,  DRGs  are  an  accounting 
and  financing  mechanism  that  has 
nothing  to  do  with  the  organization  of 
(he  hospital  labor  force,  and  that  has  not 
resulted  in  employees  performing  jobs 
that  were  traditionally  performed  by 
other  groups  of  employees  (Kennedy, 
5551-53;  Berliner,  5628-29).  In  fact, 
business  office  clericals'  skills  have 
been  upgraded  because  of  increased 
complexity  of  their  work  caused  by 
financial  pressures  (Berliner,  5600).  The 
unskilled  workforce  has  become  even 
less  skilled  and  more  vulnerable  to 
layoffs  caused  by  financial  shortfalls 
(Berliner,  5603-04).  Similarly,  technical 
employee  ranks  have  declined  in  the 
least  skilled  technical  positions  while 
increasing  in  the  most  skilled  positions 
as  a  result  of  industry  changes  (WS 
Berliner  at  11-12;  WS  Schoen  at  14-15). 
Skilled  maintenance  employees 
continue  to  maintain  the  physical  plant 
(AFL  Br.  132).  Neither  has  the  role  of 
RNs  changed;  they  continue  to  provide 
direct  care  to  patients  and  clients  as  in 
the  past  (ANA  Br.  163). 

3.  Changing  structure.  There  was 
evidence  that,  at  least  in  Cahfomia,  the 
trend  toward  consolidation  of 
ownership  and  management  of  hospitals 
into  multi-hospital  organizations 
appears  to  have  ended  (AFL  Exh.  17  at 
p.  2,  from  California  Assn.  of  Hospitals 
and  Health  Systems  Report).  Further, 
corporate  mergers  and  larger 
organizational  changes  have  not 
affected  relationships  between 
traditional  job  classifications;  rather,  the 
changes  are  in  the  corporate  officers, 
locus,  and  method  of  corporate  decision- 
making (Federation  of  Nurses  and 
Health  Profs,  WS  Owley;  Patek,  Chi  1 48; 
Twom.ey,  126-127).  In  any  event,  the 
proposed  rule  does  not  purport  to 
address  the  issue  of  the  appropriateness 
of  a  siM:;ip  facility  when  an  employer 
owns  a  number  of  facilities,  which  the 
Board  will  continue  to  address  through 
adjudication.  Manor  Healthcare  Corp., 
285  NLRB  No.  31  (Aug.  6, 1987). 

D.  Conclusion 

1.  Agency  discretion.  The  choice 
between  deciding  an  issue  through 
adjudication  or  APA  rulemaking  is,  in 
the  final  analysis,  within  the  informed 
discretion  of  an  administrative  agency. 
SEC  V.  Chenery  Corp..  332  U.S.  194,  203 
(1947);  NLRB  v.  Bell  Aerospace  Co..  416 
U.S.  267,  294  (1974);  NLRB  v.  Children's 
Baptist  Home.  576  F.2d  256,  260  (9th  Cir. 
1978);  NLRB  v.  St.  Francis  Hospital  of 
Lynwood.  601  F.2d  404,  414  (9th  Cir. 
1979).  Here,  we  have  carefully 
reconsidered  our  initial  decision  in  light 
of  all  the  evidence  adduced  at  the 
hearings.  After  examining  all  this 


evidence,  we  remain  convinced  that 
rulemaking  for  establishing  appropriate 
bargaining  units  in  health  care 
institutions  is  both  fair  and  desirable. 
The  record  of  these  proceedings  has 
supported  and  amplified  our  original 
reasons,  set  forth  in  our  first  NPR,  for 
engaging  in  rulemaking. 

2.  Past  adjudicatory  decisions.  Our 
adjudicatory  decisions  as  to  appropriate 
units  in  the  health  caie  industry,  where 
the  facts  of  each  case  were 
painstakingly  examined  in  numerous 
lengthy  and  costly  representation  case 
proceedings,  have  been  remarkably 
uniform  in  results,  varying  only  when 
the  Board  changed  doctrinal 
formulations,  e.g.,  from  "community"  to 
"disparity"  of  interests.  (NLRB  Exh.  5, 
revised.)  Thus,  for  example,  from  1975  to 
1984,  despite  lengthy  adjudicatory 
proceedings  the  Board  found  RN  units 
appropriate  in  24  out  of  25  published 
cases;*  technical  units  appropriate  in  18 
out  of  18  cases;  business  office  clerical 
units  appropriate  in  8  out  of  8  cases;  etc. 
Though  adjudication  led  to  varying 
results  for  skilled  maintenance  units, 
that  was  largely  a  function  of  a  single 
Board  member.  Member  Jenkins, 
reaching  different  results  on  different 
records.  Other  members  were, 
individually,  remarkably  uniform, 
despite  alleged  differences  in  the 
records.  E.g.,  Member  and  Chairman 
Fanning  found  the  separate  maintenance 
unit  appropriate  29  out  of  29  times; 
Chairman  Murphy,  26  out  of  26  times. 
Continuing  to  determine  appropriate 
imits  in  this  way  seems  unproductive, 
especially  considering  the  lack  of 
universal  judicial  approval  of  any  single 
doctrinal  approach.  (See  NPR,  52  FR 
25143.) 

3.  Financial  constraints.  It  cannot  be 
denied  that  health  care  institutions  are 
at  this  time  operating  under  serious 
financial  constraints.  However,  the 
evidence  fails  to  disclose  that  these 
constraints  have  significantly  changed 
the  maimer  in  which  individual 
employee  classifications  perform  their 
specialties  or  relate  to  one  another.  For 
example,  the  record  shows  that 
maintenance  employees  continue  to 
maintain  the  physical  facilities,  and  RNs 
continue  to  provide  direct  patient  care 
under  state  nursing  practice  acts.  If 
anything,  the  work  of  the  business  office 
clericals  has  been  shown  to  have 
become  more  specialized  and  discrete, 
due  to  the  increasing  complexity  of 
reimbursement  arrangements,  and  also 
the  increasing  use  of  computers  and 


word  processing  equipment.  It  is  our 
judgment  that  the  increased 
predictability  which  rulemaking  will 
bring  to  the  process  of  determining 
bargaining  units  will,  in  the  long  run,  be 
a  resource  saver  and,  hence,  result  in 
cost  savings  not  only  for  the  Board  but 
also  for  health  care  institutions  as  well 
as  for  employee  organizations.  Money 
expended  on  the  procedure  of 
determining  appropriate  units  is  not 
productively  spent,  except  insofar  as  it 
leads  to  a  greater  understanding  by  the 
Board  of  the  realities  of  the  workplace; 
we  believe  the  understanding  of  the 
health  care  industry  we  have  achieved 
through  this  rulemaking  proceeding  has 
been  greater  than  it  was  through 
adjudication,  where  each  party 
presented  a  very  narrow  view  of  the 
evidence  in  order  to  achieve  victory  in 
that  particular  case.  Lastly,  insofar  as 
adjudication  enabled  employers  to  delay 
and  in  that  sense  save  additional  costs 
that  might  be  associated  with 
unionization,  we  Ho  not  think  that  is  an 
appropriate  factor  to  be  considered  by 
the  Board  in  support  of  continuing 
adjudication. 

4.  Diversity  of  institutions.  Just  as  this 
proceeding  has  not  shown  that  new  cost 
constraints  have  made  rulemaking 
inappropriate,  neither  do  we  find  that 
any  new  diversification  of  institutions 
has  had  this  result.  Such  diversity  as 
exists  has  not  been  shown  to  be 
sufficiently  significant  to  preclude 
uniform  treatment  for  purposes  of 
establishing  the  general  contours  of 
appropriate  bargaining  units  *  for  acute 
care  hospitals  in  all  but  truly 
extraordinary  facilities.  In  fact,  one 
witness,  the  Vice  President  of  Human 
Resources,  Hospital  Council  of  Western 
Pennsylvania,  testified  that,  even 
beyond  acute  care  facilities,  "the 
delivery  of  health  care  and  the 
functional  integration  of  ser\'ices  of 
those  providing  the  care  is  similar  if  not 
nearly  identical  throughout  the  health 
care  industry."  (Cammarata,  4394).  That 
same  witness  pointed  out  that  this 
similarity  in  the  way  health  care  is 
delivered  is  "indeed  mandated  by 
various  accreditation  agencies 
throughout  the  health  care  field"  (WS 
Cammarata  at  3).  The  evidence 
discloses  that  the  vast  numbers  of 
hospitals  still  perform  acute  care: 
insofar  as  other  diverse  facilities  have 
developed,  such  as  ambulatory  facilities, 
freestanding  emergency  centers,  etc.. 
these  will  be  considered  infra,  and  in 
our  definition  of  the  types  of  facilities 


'  The  sole  exception  was  Mount  Airy  Psychiatric 
Center.  253  NLRB  1003  (1981),  involving  a 
psychiatric  hospital.  In  each  category,  unpublished 
cases  exhibited  the  same  uniformity  of  result. 


*  See  Subrin,  Conserving  Energy  at  the  Labor 
Board:  The  Case  for  Making  Rules  on  Collective 
Bargaining  Units.  32  Lab.  L.J.  9  (1987),  at  105-108. 
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covered  by  this  rulemaking  or, 
alternatively,  excluded.  Recognizing  the 
diversity  of  facilities  other  than  acute 
care  hospitals  and  nursing  homes,  as 
well  as  our  limited  experience  with 
them,  the  original  NPR  excluded  such 
other  facilities  from  consideration  in  the 
rulemaking  proceeding.  These  other 
health  care  facilities  continue  to  be 
excluded  from  coverage. 

5.  Litigation.  As  described  above,  the 
Board  anticipates  that  rulemaking  will 
ultimately  result  in  less,  rather  than 
more,  litigation  about  the  boundaries  of 
appropriate  units.  It  is  acknowledged 
that  there  will  still  be  litigation  about 
the  placement  of  individual  job 
classifications  within  the  broadly 
defined  appropriate  units.  This  was 
referred  to  in  our  initial  NPR  (52  NPR 
25146),  and  in  the  proposed  new  rule 
itself  (§  103.30(a) j;  the  Board  does  not 
see  this  as  a  reason  not  to  engage  in 
rulemaking  in  order  first  to  estabhsh  the 
larger  boundaries  of  the  appropriate 
units.  The  Board  believes  it  may  well  be 
legally  necessary,  and  in  any  event  is 
wise,  to  retain  an  exception  for 
extraordinary  circumstances.  However, 
the  Board  intends  to  define  that 
exception  narrowly,  so  that  it  cannot  be 
used  as  an  excuse  for  unnecessary 
litigation  and  delay.  See  section  XX,  The 
Extraordinary  Circumstance  Exception, 
infra. 

6.  Flexibility.  The  Board's  engaging  in 
rulemaking  has  no  logical  connection 
with  the  industry's  retention  of  complete 
flexibihty  in  responding  to  the  needs  of 
the  times.  Rulemaking  is  rather  a 
response  to  a  perception  that  the 
industry's  workforce  is  susceptible  to 
rules  of  general  applicability  about  the 
contours  of  bargaining  units.  Health  care 
providers  remain  as  free  as  they  ever 
were  to  respond  to  external  events 
except,  of  course,  as  limited  by  the 
constraints  of  any  collective-bargaining 
obligations  that  may  result  from 
unionization;  that,  however,  is  a  policy 
set  by  Congress,  not  the  Board.  If,  for 
some  reason  we  cannot  now  foresee, 
employers'  flexibility  to  respond  is 
inhibited,  any  party  could,  of  course, 
petition  for  amendment  or  repeal  of  the 
rules,  or  the  issuance  of  new  rules. 
Board's  Rules  and  Regulations, 

§  102.114. 

7.  Other  considerations.  Our  colleague 
dissents  and  would  not  engage  in 
rulemaking.  However,  were  we  to 
continue  to  decide  the  appropriateness 
of  units  in  acute  care  hospitals  solely  by 
adjudication,  we  would  not  have  the 
advantage  of  the  great  mass  of  evidence 
presented  to  us  in  this  rulemaking 
proceeding.  Indeed,  the  production  of 
relevant  information  is  one  of  the  chief 


advantages  of  rulemaking  over 
adjudication.  In  addition,  as  noted 
above,  adjudication  itself  has  resulted  in 
non-fact-sensitive,  virtually  uniform 
results,  but  at  great  cost  in  terms  both  of 
time  and  money.  These  problems,  which 
we  have  observed  in  appropriate  unit 
adjudications  in  this  industry  since  the 
1974  amendments,  would  not 
necessarily  disappear,  even  were  the 
Supreme  Court  to  grant  certiorari  and 
endorse  the  "community  of  interests," 
"disparity  of  interests,"  or  some  other 
standard.  Lengthy  hearings  would  still 
be  required,  and  the  Supreme  Court  is 
unlikely  to  involve  itself  in 
particularized,  detailed  factual  inquiries 
over  various  appropriate  unit 
determinations.  Finally,  it  is  by  no 
means  certain  that  the  Supreme  Court 
would  grant  certiorari  on  this  issue, 
having  declined  to  do  so  in  NLRB  v. 
Mercy  Hospital  Association,  606  F.2d  22 
(2d  Cir.  1979),  cert,  denied  445  U.S.  971 
(1980).  On  another  occasion,  the 
Solicitor  General  refused  to  file  petitions 
for  certiorari,  despite  the  Board's 
request  that  he  do  so,  in  NLRB  v. 
Frederick  Memorial  Hospital.  691  F.2d 
191  (4th  Cir.  1982),  and  NLRB  v.  HMO 
International,  678  F.2d  806  (9th  Cir. 
1982).  The  court  in  the  most  recent 
relevant  case,  IBEW,  Local  Union  No. 
474.  AFL-CIO  v.  NLRB.  814  F.2d  697 
(D.C.  Cir.  1987),  remanded  to  the  Board 
for  further  consideration,  leaving  any 
petition  for  certiorari  susceptible  to  the 
argument  that  the  court's  disagreement 
with  the  Board's  result  was  in  any  event 
not  final. 

III.  Standard  To  Be  Applied  in 
Determining  Appropriate  Units 

The  Supreme  Court  has  acknowledged 
on  many  occasions  since  the  Act's 
passage  that,  under  section  9,  the  Board 
possesses  broad  discretion  to  determine 
employee  units  "appropriate"  for  the 
purposes  of  collective  bargaining.*  Of 
course,  even  the  Board's  discretion  is 
not  without  limits;  if  the  Board's 
decision  as  to  appropriate  unit 
"oversteps  the  law,"  it  must  be 
reversed."  Within  this  limit,  however. 


the  Supreme  Court  has  noted  that  any 
decision  as  to  appropriate  units 
"involves  of  necessity  a  large  measure 
of  informed  discretion,  and  the  decision 
of  the  Board,  if  not  final,  is  rarely  to  be 
disturbed." '' 

It  has  been  observed  that,  in 
exercising  its  discretion  to  determine 
appropriate  units,  the  Board  must  steer  a 
careful  course  between  two  undesirable 
extremes:  If  the  unit  is  too  large,  it  may 
be  difficult  to  organize,  and,  when 
organized,  will  contain  too  diversified  a 
constituency  which  may  generate 
conflicts  of  interest  and  dissatisfaction 
among  constituent  groups,  making  it 
difficult  for  the  union  to  represent;  on 
the  other  hand,  if  the  unit  is  too  small,  it 
may  be  costly  for  the  employer  to  deal 
with  because  of  repetitious  bargaining 
and/or  frequent  strikes,  jurisdictional 
disputes  and  wage  whipsawing,  and 
may  even  be  deleterious  for  the  union 
by  too  severely  limiting  its  constituency 
and  hence  its  bargaining  strength.*  The 
Board's  goal  is  to  find  a  middle-ground 
position,  to  allocate  power  between 
labor  and  management  by  "striking  the 
balance"  in  the  appropriate  place,  with 
units  that  are  neither  too  large  nor  too 
small.* 

As  if  this  task,  committed  to  the 
Board's  discretion,  were  not  already 
sufficiently  difficult,  in  the  health  care 
field  there  may  be,  as  one  court  has 
phrased  it,  a  "joker  in  the  deck."  '" 
Much  has  been  written,  especially  by 
reviewing  courts,  about  the  effect  of  the 
legislative  history  of  the  1974  health  care 
amendments  on  the  Board's  discretion 
to  decide  appropriate  bargaining  units. 
As  the  D.C.  Circuit  recently  observed,  in 
passing  the  1974  amendments 
"Congress,  in  the  final  analysis,  decided 
against  modifying  section  9  of  the 
Act;  J »  *  *  *  hence,  the  same  statutory 
standards  that  had  existed  before  the 
enactment  of  the  1974  Amendments  with 
respect  to  unit  determinations  and 
certification  procedures  remained  in  the 
statute,  entirely  unmodified."  '^  Even 


*  Allied  Chemical  &  Alkali  Workers.  Local  No.  1 
V.  Pittsburgh  Plate  Glass  Co..  404  U.S.  157. 171-72 
(1971):  NLRB  v.  Hearst  Publications.  322  U.S.  111. 
132-35  (1944);  Pittsburgh  Plate  Glass  Co.  v.  NLRB. 
313  U.S.  146  (1941);  Phelps  Dodge  Corp.  v.  NLRB. 
313  U.S.  177, 199  (1941).  Not  all  administrative 
agencies  ciigagcd  <n  regulating  labor-management 
relations  possess  such  broad  unit-making  discretion. 
Morris,  The  Developing  Labor  Law,  Second  Edition, 
415  at  fn.  12. 

•  Allied  Chemical  &  Alkali  Workers,  supra,  404 
U.S.  at  171-72. 


'  Packard  Motor  Car  Co.  v.  NLRB.  330  U.S.  485. 
491  (1947). 

•  See  Gorman.  Basic  Text  on  Labor  Law.  66-69 
(1976):  Abodeely  et  al.  The  NLRB  and  the 
Appropriate  Bargaining  Unit  12-13  (rev.  ed.  1981); 
NLRB  V.  Hillview  Health  Core  Center.  705  F.2d 
1461. 1469-70  (7th  Cir.  1983). 

•  NLRB  V.  Hillview  Health  Care  Center.  705  F.2d 
811469. 

"Id 

' '  IBEW,  Local  Union  No.  474.  AFL-CIO  v.  NLRB. 
814  F.2d  607,  699  (D.C.  Cir.  1987). 

'"  Id.  at  701.  The  Supreme  Court  in  Packard, 
supra,  declined  in  thai  case  to  look  at  legislative 
history  regarding  whether  "foremen"  could 
appropriately  constitute  a  bargaining  unit,  noting 
that  "we  are  invited  to  make  a  lengthy  examination 
of  views  expressed  in  Congress  while  this  and  later 

Continued 
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the  D.C.  Circuit  recognized,  though,  that 
other  Courts  had  disagreed.  *  ^  Two 
Circuits  '*  have  required  the  Board  to 
apply  a  "disparity  of  interests"  test, 
based  largely  on  the  legislative  history, 
while  eight  others  '  *  have  made  it  clear 
the  Board  should  follow  the  committee's 
admonition  to  give  "due 
consideration  *  *  *  to  preventing 
proliferation  of  bargaining  units  in  the 
health  care  industry,"  though  they  fail  to 
"dictate  the  precise  weight  to  be 
accorded  the  admonition."  **  We 
believe  that  rulemaking  renders  it 
unnecessary  to  resolve  this  conflict,  or 
pick  one  doctrinal  formulation  over  the 
other,  since  rulemaking  eschews 
doctrinal  applications  in  favor  of  greatly 
expanded  information  gathering,  to  be 
followed  by  unit  determinations  based 
on  empirical  judgments  of  the  type  that 
Congress  expected  an  expert,  informed 
administrative  body  to  make.'^ 

Under  adjudication  the  Board  has 
typically  stated  it  was  applying  either 
the  "community  of  interests"  or 
"disparity  of  interests"  standard  to  the 
facts  of  the  particular  case,  as  indicated 
reaching  virtually  the  same  result  in 
every  case,  depending  on  which  doctrine 
was  being  applied  (NLRB  Exh.  5, 
revised).  Under  the  "community  of 
interests"  test,  the  Board  has  found  five 
or  six  units  appropriate  (not  including  a 
statutorily-required  separate  unit  of 
guards,  seldom  if  ever  sought,  and  a 
separate  imit  of  physicians,  sought  in 
only  one  published  decision  since 
1974  •*):  RNs,  other  professionals, 
technicals,  service  and  maintenance, 
and  business  office  clericals.  In 
addition,  some  individual  Board 
members  have  consistently  found  skilled 
maintenance  units  appropriate;  others 
consistently  found  them  inappropriate. 
(NLRB  Exhibit  5,  revised.)  Under  the 
"disparity  of  interests"  test,  the  Board 


legislation  waa  pending  to  show  that  exclusion  of 
foreman  was  intended.  There  is.  however,  no 
ambiguity  in  this  Act  to  be  clarified  by  resort  to 
legislative  history  •  *  *."  W.  330U.S.  at  49Z 

'»814F.2dat704. 

'*  The  Ninth  and  Tenth.  See  discussion  by 
concurring  Judge  Buckley  in  IBEW  Local  Union  474 
V.  NLRB,  814  F.2d  at  717. 

•»  The  Second.  Third,  Fourth,  Fifth,  Sixth, 
Seventh,  Eighth,  and  Eleventh.  See  cases  cited  id.  at 
703-05. 

'•W.  at  717. 

"  See.  e.g.,  Estreicher,  Policy  Oscillation  at  the 
Labor  Board:  A  Plea  for  Rulemaking,  in  proceedings 
of  NYU  Annual  National  Conference  on  Labor 
(1984),  reprinted  in  37  Ad.  L  Rev.  163, 172  (1985). 

■  •  Ohio  Valley  Hospital  Assn.,  230  NLRB  604 
(1977).  See  also  Montefiore  Hospital  e-  Medical 
Center.  235  NLRB  241  (1978).  where  a  separate  unit 
of  physicians  and  dentists  was  found  appropriate. 
but  largely  because  there  were  no  other 
professionals  employed  at  the  employer's  health 
center,  which  was  deemed  to  constitute  a  separate 
appropriate  location. 


has  uniformly  found  three  units 
appropriate,  aside  from  the  two  seldom- 
sought  units  mentioned  above:  All 
professional  employees,  including  RNs; 
technical  employees;  and  service  and 
maintenance  employees,  including 
business  office  clericals. 

Though  it  had  consistently  reached 
different  results  under  the  two  tests,  the 
Board  in  St.  Vincent  Hospital  and 
Health  Center,  285  NLRB  No.  64  (Aug. 
19, 1987),  minimized  the  conceptual 
difference  between  them.  Both,  the 
Board  stated,  looked  at  the  same  factors: 

*  *  *  the  "disparity-of-interests"  standard 
to  a  significant  extent  embodies  the 
"communify-of-interests"  approach.  That  is. 
even  under  the  disparity  approach,  the  Board 
judges  the  appropriateness  of  the  unit  sought 
in  terms  of,  traditional  community-of- 
interests  criteria;  employees'  wages,  hours, 
and  working  conditions:  qualifications, 
training,  and  skills;  frequency  of  contacts  and 
extent  of  interchange  with  each  other 
frequency  of  transfers  into  and  out  of  the  unit 
sought;  common  supervision;  degree  of 
functional  integration;  collective-bargaining 
history;  and  area  bargaining  patterns  and 
practices.  Under  the  "disparity-of-interests" 
standard — as  under  the  "commimity-of- 
interest"  approach — the  Board  looks  at  the 
above  factors  as  they  are  shared  by 
employees  in  the  unit  petitioned  for,  and  as 
they  tend  to  set  those  employees  apart  from 
other  employees.  Where  the  "disparity-of- 
interests"  formulation  differs  from  the 
"community-of-interests"  standard,  according 
to  the  Board's  St.  Francis  II  decision,  is  in  the 
significance  afforded  the  above  factors. 
Because  of  Congress  admonition  to  avoid  unit 
fragmentation,  the  "disparity-of-interests" 
test  requires  more  in  the  way  of  "disparities" 
or  differences  between  the  employees 
requested  and  those  in  an  overall  vuiif  to 
grant  a  separate  unit  in  the  health  care 
industry  than  would  be  required  under  a 
"community-of-interests"  formulation.  (Slip 
op.  at  10-11,  footnotes  deleted.) 

It  is  difficult  to  weigh  or  quantify  the 
requirement  of  "more"  as  it  applies  to 
separate,  different  interests,  i.e.,  how 
much  would  be  enough  more  to  satisfy 
the  "disparities"  test?  Regardless,  as  we 
observed  in  the  NPR,  "these  tests  over 
the  past  decade  or  so  have  developed  a 
'life  of  their  own,'  and  have  been  taken 
to  refer  to  more  or  fewer  units, 
respectively  *  *  *."  (52  FR  25143.)  As 
the  Board  stated  in  Newton-Wellesley 
Hospital.  250  NLRB  409,  411  (1980), 
various  courts'  "disagreement  with  our 
approach  may  be  largely  semantic." 
And,  as  the  Second  Circuit  said  in 
Masonic  Hall  v.  NLRB.  699  F.2d  626,  637 
(1983),  a  court  sometimes  enforces  the 
Board's  decision  if  it  "can  infer  from  the 
Board's  result  that  it  has  taken  the 
nonproliferaiion  policy  into  accoimt." 
The  court  suggested  that  perhaps  courts 
"focus  *  *  *  on  what  the  Board  did  as 
much  on  what  it  said."  Id.  As  noted  in 


the  NPR  (52  FR  at  25143),  and  in  our 
discussion  above,  our  decision  to 
determine  units  by  rulemaking  reflected 
a  desire  to  replace  earlier  doctrinal 
apphcations  with  formulations  of  units 
based  on  the  facts,  or  realities,  of  the 
workplace,  as  learned  from  evidence 
presented  to  the  Board  by  interested 
parties  during  the  rulemaking 
proceedings. 

Under  rulemaking  as  under 
adjudication,  we  intend  at  all  times  to 
be  mindful  of  avoiding  undue 
proliferation,  not  only  because  this 
desire  was  expressed  in  the  legislative 
history,  but  also  because  it  accords  with 
our  own  view  of  what  is  appropriate  in 
the  health  care  industry.  It  would  be 
most  undesirable  to  create  or  permit  a 
large-scale  splintering  of  the  workforce 
into  the  numerous  trades,  technical 
disciplines,  and  professions  typically 
found  in  health  care  institutions.*"  To 
give  each  such  grouping  a  separate  voice 
for  organizing  and  negotiating  would 
create  a  never-ending  round  of 
bargaining  sessions  and  individualized 
demands  not  conducive  to  stability, 
industrial  peace,  or  the  smooth  delivery 
of  services  to  the  public.  We  have 
entered  the  rulemaking  endeavor  with 
an  intention  to  create  a  reasonable 
number  of  units  that  will  realistically 
reflect  pronounced  natural  groupings  to 
be  found  in  health  care  facilities: 
groupings  that  will  not  be  so  large  that 
organizing  them  is  exceedingly  difficult, 
and  representing  them  even  harder 
because  of  inherent  conflicts  of  interest 
within  the  groups;  but  large  enough  that 
unnecessary,  repetitious  rounds  of 
bargaining  are  avoided  along  with  such 
undesirable  results  as  frequent  strikes, 
wage  whipsawing.  and  jurisdictional 
disputes.  We  have  not  begun  with  a 
preordained  number,  but  at  the  end  of 
our  examination  will  consider  whether 
the  numbers  of  units  found  appropriate 
are,  in  fact,  too  numerous.  See  section 
XXI,  Proliferation,  infra.  In  any  event, 
there  will  be  no  units  found  appropriate 
besides  those  permitted  in  the  final  rule. 

Although  under  rulemaking  we  shall 
attempt  to  avoid  the  doctrinal 
formulations  utilized  under  adjudication, 
many  of  the  factors  we  consider  will  be 
similar.  Thus,  among  the  factors  to  be 
considered  will  be  uniqueness  of 


'»  As  Abodeely  notes,  "the  health  care  industry 
was  believed  to  be  particulariy  vulnerable  to  the 
formation  of  a  multiplicity  of  bargaining  units.  From 
the  doctors  in  the  top  echelon  to  pot  washers  on  the 
bottom,  the  labor  force  of  a  large  health  care  facility 
is  composed  of  a  highly  stratified,  complex  myriad 
of  occupational  classifications."  This  was. 
Abodeely  states,  the  purpose  behind  the 
proliferation  language  referred  to  in  the  legislative 
history.  Abodeely,  supra,  at  245.  See  also  NLRB  v. 
Hillview  Health  Care  Center,  705  F.2d  at  1470. 
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function;  training,  education  and 
licensing;  wages,  hours  and  working 
conditions;  supervision;  employee 
interaction;  and  factors  relating  to 
collective  bargaining,  such  as  bargaining 
history,  matters  of  special  concern,  etc. 
Location  and  scope  of  the  job  market 
may  be  relevant;  i.e.,  whether  the 
classification  is  part  of  a  job  market 
external  to  the  facility  or  even  to  health 
care,  or  rather  shares  a  job  market  with 
others  in  the  facility  or,  perhaps,  in  the 
areawide  health  care  community;  job 
market  is  a  factor  not  extensively 
considered  under  adjudication,  probably 
because  evidence  regarding  it  is  not 
likely  to  be  introduced  during  the 
litigation  of  a  particular  case.  In 
addition  to  these  factors,  should  the 
evidence  reveal  the  possibility  of  a 
separate  unit,  we  shall  examine  the 
likelihood  that  such  a  separate  unit 
would  result  in  interruption  in  the 
relivery  of  health  care,  wage 
whipsawing,  or  jurisdictional  disputes, 
matters  with  which  Congress  expressed 
concern  during  the  deliberations  that 
preceded  the  1974  amendments.  (See, 
e.g..  52  FR  25145;  St.  Francis  Hospital 
I  St.  Francis  I),  265  NLRB  1025, 1027, 1035 
11982)  (dissent.  Chairman  Van  de 
Water);  but  cf.  Manor  Healthcare  Corp., 
285  NLRB  No.  31,  n.7  (Aug.  6, 1987).)  20 
rhe  emphasis,  during  our  rulemaking 
deliberations,  has  been  and  will  be  on 
the  empirical — what,  according  to  the 
mass  of  evidence  presented,  is 
warranted  and  will  facilitate  collective 
bargaining  without  jeopardizing  the 
public  interest — as  opposed  to  prior, 
more  doctrinal,  more  conceptually 
oriented,  determinations.  We  are 
confident  we  are  now  a  better  informed 
administrative  body  in  exercising  the 
substantial  discretion  which  we  possess 
in  the  area  of  unit  determinations. 


'°  Senator  Taft.  in  opening  the  Congressional 
debate  on  the  health  care  amendments,  said:  "The 
issue  of  proliferation  of  bargaining  units  in  health 
care  institutions  has  also  greatly  concerned  me. 
Hospitals  and  other  types  of  health  care  institutions 
are  particularly  vulnerable  to  a  multiplicity  of 
bargaining  units  due  to  the  diversified  nature  of  the 
medical  services  provided  patients.  If  each 
professional  interest  and  job  classification  is 
permitted  to  form  a  separate  bargaining  unit, 
numerous  administrative  and  labor  relations 
problems  become  involved  in  the  delivery  of  health 
care.  ...  I  believe  this  is  a  sound  approach  and  a 
constructive  compromise  as  the  Board  should  be 
permitted  some  flexibility  in  unit  determination 
cases.  I  cannot  stress  enough,  however,  the 
importance  of  great  caution  being  exercised  by  the 
Board  in  reviewing  unit  cases  in  this  area. 
Unwarranted  unit  fragmentation  leading  to 
jurisdictional  disputes  and  work  stoppages  must  be 
prevented."  Legislative  History  of  the  Coverage  of 
Non-Prof  it  Hospitals  Under  the  National  Labor 
Relations  Act,  at  113-14. 


rV.  Two  Units:  All  Professionals/ All 
Non-Professionals 

Some  members  of  the  hospital 
industry  have  argued  to  us  that  if  the 
Board  engages  in  rulemaking,  it  should 
find  only  two  units  appropriate — all 
professional  and  all  non-professional 
employees  (in  addition  to  guards).  Upon 
consideration  of  the  record,  ve 
determine  that  the  evidence  does  not 
warrant  limiting  the  number  of  units  to 
two  broad  units. 

A.  Generally:  History  of  the  1974 
Amendments 

While  the  industry  generally  supports 
two  broad  units  of  employees,  the 
support  is  not  universal.  Some 
employers  suggest  other  configurations 
including  a  wall-to-wall  unit,  a  separate 
doctors'  unit,  and  a  separate  technical 
unit.  (Comment  1,  Lancaster  Fairfield 
Community  Hospital;  Comment  17, 
Middletown  Regional  Hospital; 
Comment  306,  Herrin,  attorney  for 
health  care  associations.)  Indeed,  one 
employer  felt  that  several  separate  units 
was  equitable  as  each  had  its  own 
characteristics.  (Comment  2,  Grays 
Harbor  Community  Hosp.)  The  position 
of  some,  in  favor  of  two  units,  is 
inconsistent  with  evidence  which  shows 
that  until  St.  Francis  II,  employers 
seldom  requested  all-professional  or  all 
non-professional  units  (Friedman,  5057), 
and  that  where  employers  did  request 
broad  units  for  elections  they  sometimes 
opposed  such  units  during  election 
campaigns  or  at  the  bargaining  table 
(see  Registered  Nurses,  section  V).  On 
the  other  hand,  unions  fully  support 
more  than  two  broad  units  for 
organizing  (AFL  Br.  112;  lUOE  Br.  8; 
Local  1199.  3742;  FNHP,  3;  UFCW,  4457; 
NUHHCE,  4778;  IBT,  5100;  SEIU,  5161). 
These  unions*  position  is  consistent  with 
the  evidence  presented  of  organizing 
history  (see  section  V,  Registered 
Nurses;  section  IX,  Skilled  Maintenance; 
section  X,  Business  Office  Clericals; 
etc.). 

Contrary  to  some  employers'  claim 
that  the  legislative  history  of  the 
hospital  amendments  supports  a  two- 
unit  configuration,  the  history  shows 
that  Congress  chose  not  to  amend 
section  9(b)  (assuring  employees  the 
fullest  freedom  in  exercising  rights 
guaranteed  by  the  Act)  in  a  way  that 
would  enact  special  representation  case 
rules  for  the  health  care  industry.  Even 
Senator  Taft's  proposal,  which 
embodied  the  proposal  advanced  by 
employer  associations  in  the  health  care 
industry  but  which  died  in  committee, 
contained  special  rules  establishing  as 
presumptively  appropriate  three  non- 
professional units  (technical,  clerical. 


service  and  maintenance),  in  addition  to 
a  professional  unit  and  guards,  for  a 
total  of  five.  Furthermore,  the  hospital 
industry  agreed,  in  a  negotiated 
compromise  with  organized  labor,  to 
abandon  its  request  for  special  statutory 
rules  limiting  the  number  of  hospital 
units  in  return  for  provisions  governing 
strikes.  (See  Legislative  History,  supra, 
at  91  (Sen.  Cranston);  256  (Sen.  Taft);  288 
(Rep.  Thompson),  cited  in  AFL  Br.  IS- 
27.)  The  arguments  of  many  employers 
that  all  professionals  interact  on  the  job, 
and  that  there  are  insufficient 
distinctions  between  classifications  of 
non-professional  employees  to  warrant 
their  separation  into  different  units,  and 
the  unions'  argument  that  the  record 
supports  separate  associational 
interests,  are  dealt  with  under  specific 
unit  categories. 

B.  The  Record  Shows  That  Multiple 
Units  Do  Not  Undermine  Functional 
Integration  of  Work:  Do  Not  Result  in 
an  Increase  in  Proliferation.  Strikes, 
Jurisdictional  Disputes,  or  Wage 
Whipsawing:  and  Do  Not  Substantially 
Increase  Industry  Costs 

The  industry's  concerns  with  having 
more  than  two  units  are  the  following: 

1.  Changes  in  the  industry.  The 
industry  has  failed  to  support  its  claim 
by  concrete  evidence  that  the  DRG 
method  of  government  payments  to 
hospitals  has  resulted  in  restructuring  of 
hospital  workforces  away  from 
traditional  departments  and  toward  a 
product-line  organization  that  requires 
greater  integration  of  employee 
functions.  It  is  claimed  that  product  line 
management  (where  different  types  of 
employees  work  in  a  service  related 
group,  for  example  cardiology)  is  used 
increasingly  in  hospitals  and  requires 
that  traditional  lines  of  employment  be 
crossed  to  provide  appropriate  patient 
care  as  employees  in  a  department 
cooperate  (Abramovitz,  325;  Comment 
54,  Gepford  Hosp.;  Comment  192, 
Chicago  Healthcare  Human  Resources 
Assn;  Comment  108,  Resurrection 
Health  Care  Corp.).  However,  the 
evidence  shows  that  product  line 
management  has  less  to  do  with  actual 
practice  on  the  wards  than  it  does  with 
financial  operations  performed  in  the 
business  office  (WS  Kennedy  at  6-7). 
There  is  no  more  interaction  between 
professionals  than  under  other  forms  of 
financial  control.  New  financial 
requirements  have  not  resulted  in 
changes  in  interaction  among  hospital 
workers.  (WS  Kennedy  at  6-7.)  Even  in 
hospitals  where  RNs  and  other 
professionals  are  subject  to  dual  lines  of 
control  (combining  authority  under  own 
licensure  and  under  team  or  functional 
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department),  RNs  continue  to  report  to 
nursing  on  clinical  issues,  and  retain 
traditional  responsibility  for  nursing 
(Comment  293(i),  Feldsine;  Thompson, 
Chi  II 107;  Kennedy.  5561;  Fine,  3146^ta). 
Contrary  to  the  generahzed  claim 
(Comment  105,  Mass.  Hospital  Assn.) 
that  multiple  units  would  be  divisive 
since  one  department  might  contain 
employees  from  several  units,  specific 
evidence  shows  that  sepiarate  units  have 
not  prevented  effective  use  of  product 
line  management  (Houston,  4031,  4048). 

In  arguing  that  hospital  workforces 
have  moved  away  from  a  traditional 
structure,  the  industry  relies  heavily  on 
the  team  concept,  claiming  that  its  use 
has  resulted  in  greater  integration 
among  employees  requiring  integration 
of  units  (Rhodes,  11-12).  However,  the 
team  concept  dates  back  many  years  in 
this  industry  (AFL  Exh.  12, 13, 14;  AMA, 
4348).  Hospital  representatives  relied  on 
the  existence  of  teams  in  their 
unsuccessful  attempt  to  defeat  the  1974 
amendments  (ANA  Br.  126).  The  record 
does  not  demonstrate  a  substantial 
increase  in  the  use  of  interdisciplinary 
teams  since  then  (AFL  Exh.  15,  study  by 
Temkin-Greenen  WS  Kennedy  at  8-9). 

Although  the  industry  argued  that  the 
team  approach  is  widespread  in  the 
country  and  gave  examples  of  many 
types  of  teams  such  as  discharge 
planning,  and  special  unit  teams  like 
oncology,  diabetes,  and  cardiac 
rehabilitation  (Mixon,  Chi  II  275; 
Gallagher,  3543-45;  Comment  191, 
Trinity  Lutheran  Hosp.),  the  weight  of 
the  evidence  shows  that  utilization  of 
team  care  is  neither  widespread  among 
hospitals,  nor  extensively  used  within 
hospitals  (Bachus,  Chi  1 132;  Lumpkin, 
89-90;  Dauner,  3236-40;  McCuUough, 
4819-20;  Gilmore,  4910).  A  study  of  60 
randomly  selected  hospitals  showed 
fewer  than  half  used  discharge  planning 
teams;  a  minority  of  the  hospitals  had 
special  unit  teams  such  as  diabetes, 
oncology,  and  cardiac  rehabilitation 
(Attachment  to  AFL  Br.  from 
Supplemental  Testimony  of  L.  Kennedy). 
Some  hospitals  do  not  utilize  the  team 
concept  at  all  (Gilmore,  4910).  Most 
hospitals  with  teams  have  no  more  than 
six  or  seven  teams,  with  two  to  eight 
members  on  a  team  (Coney,  162; 
Thompson.  Chi  II 14-15,  72;  Mixon,  Chi 
II  277,  294-296),  and  a  majority  of 
employees  do  not  participate  on  those 
teams  (Bachus,  Chi  1 129-132). 
Specialized  hospitals,  such  as  children's 
hospitals,  which  may  use  multi- 
disciplinary  teams  to  a  greater  extent, 
are  atypical  (AFL  Br.  104). 

The  evidence  does  not  support  the 
industry's  claim  that  participation  on 
teams  changes  the  employee's  role. 


Collaboration  among  professionals  is 
not  new  (Ballard,  56).  For  example,  one 
of  the  most  common  teams  is  discharge 
planning  which  historically  involves 
nursing  and  social  work.  But  the  team 
approach  does  not  alter  each  licensed 
professional's  responsibilities  or  scope 
of  practice  (Ballard,  56;  Willman,  4461; 
Twomey,  131).  For  example,  use  of 
physicians,  assistants  and  nurse 
practitioners  does  not  alter  physicians, 
scope  of  practice.  Nor  does  participation 
on  a  team  affect  an  employee's  wages, 
hours  of  work,  employment  benefits, 
qualifications,  training,  skills,  job 
functions,  or  history  of  bargaining  (AFL 
Br.  104-105;  Graybill,  4174-75;  Houston, 
4044-45).  Where  teams  are  used,  only  a 
small  proportion  of  the  professional 
employees  are  involved.  Contact 
between  the  members  of  the  team  is 
limited;  each  member  continues  to 
perform  the  specialized  work  of  his  or 
her  profession.  The  time  spent  on  a  team 
is  hmited:  team  members  may  perform 
their  work  separately  and  then 
exchange  information;  team  members 
are  not  likely  to  engage  in  more  than 
fleeting  communication  regarding 
collective  bargaining  matters. 
(Thompson,  Chi  II 107, 109, 118-119, 121; 
and  see  section  V,  Registered  Nurses, 
infra.)  Recognition  by  the  joint 
Commission  on  Accreditation  of 
Hospitals  ()CAH)  of  the  need  for 
collaboration  on  the  interdisciplinary 
level  (AHA  Br.  16  citing  JCAH  sec.)  does 
not  itself  demonstrate  that  any  change 
in  scope  of  practice  occurs. 

There  is  evidence  that  various 
employees  interact  on  hospital 
committees  to  evaluate  hospital 
programs,  but  the  evidence  failed  to 
demonstrate  that  the  interaction  affects 
the  professionals'  responsibilities  or 
scope  of  practice  (see,  e.g.,  AHA 
Position  Statement  p.  8). 

The  industry  made  general, 
unsupported  claims  that  separate  units 
would  interfere  with  the  development  or 
use  of  the  team  approach  (Graybill- 
Subrin  colloquy,  4185-66;  Donnelly,  4131; 
Coney,  162).  There  is  no  evidence  that 
separate  units  have  resulted  in  failure  of 
professional  integration  and  cooperation 
on  teams  (ANA  Br.  139;  BuUough,  4651- 
53).  On  the  contrary,  teams  were  shown 
to  be  compatible  with  presence  of  RN- 
only  units  (ANA  Br.  123;  Thompson,  Chi 
II  86-87;  Houston  4048;  Bullough,  4651- 
52). 

The  industry's  emphasis  on  teams  and 
product  lines  focused  almost  exclusively 
on  professional  employees.  There  was 
no  claim  that  these  teams  brought 
technical  employees  and  unskilled 
service  employees  together  in  a  single 
group.  Nor  was  it  claimed  that  business 


office  clericals  were  involved  in  health 
care  teams.  (AFL  Br.  75.)  The  evidence 
shows  that  interdisciplinary  teams  do 
not  include  skilled  maintenance 
employees  (lUOE  Br.  92;  Mixon,  Chi  II 
275). 

The  industry  contends  that  the  use  of 
multi-skilled  employees  is  widespread 
and  on  the  increase  as  hospitals  seek 
cost-cutting  measures,  address  the 
needs  of  rural  hospitals  with  limited  full 
time  staffing  needs  and  large  facilities 
with  changing  patient  loads,  and  as 
employee  shortages,  aging  and  declining 
population  lead  to  fewer  workers; 
further,  that  adoption  of  the  proposed 
units  will  abrogate  the  ability  of 
facilities  to  effectively  utilize  multi- 
trained  employees  whose  skills  cut 
across  unit  lines  (AHA  Br.  8,  9;  AHA  Br. 
attachment  3  attaching  survey  by 
CAHEA;  Rhodes,  11;  Houston,  4025-26, 
4040-42;  Comment  137,  McDonough 
District  Hospital;  Comment  189, 
Memorial  Health  System,  Inc.;  Comment 
193,  Dolly  Vinsant  Memorial  Hospital). 
However,  the  evidence  shows  that 
cross-training  between  job  groups  was 
not  substantial  and  did  not  result  in 
blurring  Hnes  between  separate  units. 
There  are  no  examples  of  any  group  of 
professionals  being  cross  trained  to 
perform  work  of  RNs  either  in  organized 
or  unorganized  settings  (Stickler,  22-25: 
Twomey,  130-131).  The  interchange  of 
RN  functions  is  not  a  viable  concept 
because  state  licensing  statutes  preclude 
cross-training  of  other  health 
professionals  in  patient  care  duties  and 
responsibilities  of  RNs  (Ballard,  56-57; 
Dumpel,  3277-78;  Lipari,  3702-03;  Rosen, 
4685-67;  Comment  293(j),  paper  on 
licensure  of  health  care  personnel). 

The  evidence  shows  that  multi- 
competency  programs  are 
overwhelmingly  aimed  at  technical 
employees.  They  developed  because  of 
a  perceived  need  to  provide  technicians 
with  a  broader  range  of  technician  skills 
(WS  Schoen,  attaching  article  by  F. 
Morgan).  These  programs  are  mainly 
confined  to  acquisition  of  additional 
technical  skills  by  employees  already 
holding  technical  jobs  as  shown  by  the 
operation  of  the  programs  referred  to  in 
the  record.  Participants  in  the  Methodist 
Hospital  "Add-A-Comp"  program  which 
provides  employees  with  laboratory, 
respiratory  therapy,  electrocardiograph, 
emergency  medical  technician,  and 
similar  skills  are  already  licensed  or 
credentialed  and  include  employees 
having  some  of  the  listed  skills  (Stickler, 
19-21  &  Chi  I  36).  Although  the  Multi- 
Competency  Technical  Program  at  the 
University  of  Alabama  provides  training 
in  medical  office  skills,  it  is  basically 
designed  to  add  basic  x-ray  skills  or 
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extend  laboratory  skills  for  technicians 
who  are  already  licensed  (Stickler,  19- 
21.  Chi  1 36-38).  There  is  no  showing  that 
students  trained  in  medical  office  skills 
actually  perform  technical  tasks. 
Furthermore,  the  mere  existence  of  the 
program  does  not  show  widespread 
participation,  since  the  record  fails  to 
show  there  are  many  students  involved 
(Stickler,  Chi  I  38-39).  Moreover,  even  if 
these  programs  turn  out  a  number  of 
multi-competent  graduates,  they  are 
generally  employed  in  physicians' 
offices  or  outpatient  facilities  rather 
than  in  hospitals  (Schoen.  5236  and  WS 
Schoen,  attaching  article  by  F.  Morgan) 
and  their  use  therefore  has  Httle 
relevance  to  units  in  acute  care 
hospitals. 

We  conclude  from  the  record 
evidence  that  cross-training  programs 
extending  beyond  the  technical 
workforce  are  rare.  Unskilled  service 
workers  cannot  be  readily  trained  to 
become  technical  employees  because 
they  lack  the  advanced  education 
required  and  because  of  state  licensure 
laws  (AFL  Br.  35-36;  lUOE  Br.  42,  fn  5). 
Service  workers  cannot  be  easily 
trained  for  business  office  clerical  jobs 
because  of  the  specialized  skills 
required  in  the  business  office  (AFL  Br. 
57-58).  Cross  training  from  service  to 
skilled  maintenance  or  technical 
positions  is  virtually  unknown 
(O'Cleireacain,  5467;  McKinney.  5481). 
Business  office  clericals  do  not  transfer 
into  skilled  maintenance  positions 
(lUOE  Br.  42).  Nor  are  skilled 
maintenance  employees  being  cross- 
trained  into  other  job  groups  (Stickler, 
Chi  1 9,  35-37).  The  few  examples  of 
individuals  having  interchange  of 
functions  (emergency  technician  starting 
IVs,  RNs  doing  work  after  daytime 
hours  normally  performed  by  respiratory 
therapist  or  physical  therapist,  medical 
technologist  trained  to  watch  the  heart 
monitor  while  RN  is  on  break — Houston. 
4026-27.  4042)  are  very  limited.  Evidence 
does  show  that  separate  RN  units  are 
compatible  with  limited  interchange  of 
function  (ANA  Br.  153.  citing  Houston, 
4040.) 

There  is  no  evidence  to  support  the 
industry's  general  claim  that  cross- 
training  has  been  inhibited  by  collective 
bargaining  in  separate  units  (ANA  Br. 
151;  lUOE  Br.  45;  Stickler,  45-49).  The 
suggestion  (Comment  142.  St.  Anthony's 
Health  Corp.)  that  use  of  multi- 
competent  workers  would  be  hurt  by 
turf  battles  between  professional 
groups,  separate  bargaining  unit 
designations,  and  existing  legal 
restrictions  on  practice  patterns  is 
speculative  and  is  undercut  by  finding 
that  most  multi-competent  workers  are 


within  one  imit — the  technical  unit.  Any 
problems  raised  by  legal  restrictions 
such  as  licensure  requirements  do  not 
derive  from  the  Board's  proposal  to 
allow  multiple  units.  Industry  testimony 
on  interchange  of  functions  between 
professionals  and  non-professionals 
(Donnelly,  4073-74;  AHA  Br.  11)  is  not 
relevant  because  the  Act  would  not 
permit  a  unit  combining  professionals 
with  non-professionals,  absent  a  self- 
determination  election  by  the 
professionals. 

Countering  the  claim  of  increasing 
integration  of  health  care  employees  is 
evidence  of  increasing  fragmentation  as 
a  result  of  greater  sophistication  of 
work,  decrease  in  the  full  time 
equivalent  work  force  and  rise  in  part- 
time  and  temporary  jobs,  increase  in  the 
use  of  subcontracting,  growing  gaps 
between  patient  care  and  non-patient 
care  jobs  (such  as  business  office 
clericals),  and  growing  gaps  between 
RNs  and  other  professionals  because  of 
the  RN  shortage  (WS  Schoen). 

2.  Proliferation,  strikes,  jurisdictional 
disputes,  and  wage  whipsawing.  There 
is  little  if  any  evidence  that  multiple 
units  in  the  health  care  industry  have 
resulted  in  any  of  the  problems 
perceived  to  arise  from  proliferation 
such  as  strikes,  jurisdictional  disputes, 
and  wage  whipsawing. 

First,  the  record  shows  that  most 
hospitals  that  are  organized  have  few 
units  (Robfogel,  Chi  U  223;  Comer,  Chi  II 
329;  Cammarata,  4424-4425).  Logically, 
the  potential  for  a  niunber  of  units  does 
not  mean  that  every  hospital  will  be 
faced  with  this  number  of  organizing 
campaigns.  Indeed,  a  successful 
organizing  effort  of  one  unit  in  a  hospital 
does  not  appear  to  have  had  a  ripple 
effect  on  further  organization  (Gilmore, 
4894;  Splain,  5252-53;  lUOE  Br.  69-70). 
Statistics  over  the  last  ten  years  show 
httle  organizing  in  residual  units.  Health 
care  workers  organize  no  more 
frequently  in  facilities  where  some 
workers  are  aheady  engaging  in 
collective  bargaining  than  in  facihties 
where  no  employees  are  represented 
(WS  Splain  at  14-17).  A  vast  number  of 
organized  hospitals  have  only  one  unit 
(WS  Schwarz  at  Table  1  &  264;  Sockell, 
4520;  Shea.  5163).  AFL  analysis  of  all 
hospital  contract  renewal  notices 
received  by  the  FMCS  from  hospitals 
from  1983  to  1987  shows  that  55%  of  all 
organized  hospitals  are  party  to  only 
one  collective-bargaining  agreement; 
almost  80%  negotiate  no  more  than  two 
contracts;  and  abnost  90%  negotiate  no 
more  than  three  contracts  (AFL  Exh.  5  p. 
1).  In  an  SEIU  survey  of  200  private 
hospitals,  74%  have  3  or  fewer 


bargaining  units  (WS  Shea,  SEIU,  Table 
2). 

Evidence  shows  that,  with  the 
exception  of  New  York  State,  where  pre- 
1974  practice  was  to  permit  each 
employee  group  to  have  its  own  unit, 
recognition  of  RN-only  units  has  not  led 
to  organizing  efforts  by  other 
professionals  (King,  Chi  II  38:  In  Ohio 
there  is  only  one  unit  in  which 
professionals  other  than  RNs  are 
represented  separately;  Gilmore,  4894: 
No  hospital  represented  by  Maine  State 
Nurses'  Association  has  another 
professional  unit  in  addition  to  RN  unit). 
Existence  of  a  physicians'  unit  is  rare; 
some  states,  like  Texas,  do  not  permit 
physicians  to  be  employees  of  health 
care  facilities  (lUOE  Br.  64,  99;  see 
section  VI.  Physicians,  infra).  There  is 
no  evidence  that  the  existence  of  a 
separate  skilled  maintenance  unit  has 
led  to  the  organization  of  other  units 
(lUOE  Br.  62-65  and  section  IX.  Skilled 
Maintenance,  infra). 

Some  witnesses'  statements  that 
multiple  units  lead  to  strikes, 
jurisdictional  disputes,  and  wage 
whipsawing  were,  for  the  most  part, 
general  and  speculative,  and  not 
supported  by  examples.  See,  for 
example,  Graumann,  397,  409;  Dauner, 
3199;  Corbett,  3369;  Emanuel,  3503-04; 
Weinrich,  4254,  4256;  Cammarata,  4403, 
4405-06.  The  industry  did  not  submit 
data  with  respect  to  the  degree  of 
organization,  number  of  organized  units 
per  hospital,  or  incidence  of  strikes  or 
sympathy  strikes,  nor  evidence  that  a 
particular  type  of  unit  has  proven  to  be 
sfrike  prone  (AFL  Br.  118-19). 

In  fact,  the  evidence  submitted  by 
unions  shows  there  is  a  low  incidence  of 
strike  activity  in  the  health  care 
industry;  the  rate  is  lower  than  in  other 
industries  (lUOE  Br.  75;  NLRB  Exh.  1; 
AFL  Exh.  6).  The  ANA  had  a  voluntary 
no-strike  policy  until  1968  (Shepard. 
4931-32).  The  California  Nurses' 
Association  (CNA)  offers  binding 
arbifration  (WS  Absalom  at  16). 
According  to  available  data,  only  .13% 
of  all  contract  negotiations,  including 
nurse  bargaining,  resulted  in  strikes. 
From  1984-1987,  strikes  in  the  health 
care  industry  occurred  substantially  less 
often  than  in  all  other  industries  (FMCS 
data  reprinted  in  WS  Schoen  at  28  and 
AFL  Exh.  6).  The  minimal  level  of  strike 
activity  is  confirmed  by  studies  done  by 
several  health  care  unions.  Since  1938, 
SEIU  has  had  a  strike  incidence  of  1.4% 
in  over  2700  hospital  contracts  (WS 
Shea  at  10).  Of  over  1.000  hospital 
contracts  negotiated  since  1975  by  the 
NUHHCE,  only  43  involved  strikes 
(Muehlenkamp.  4776).  lUOE,  which 
represents  almost  300  hospital 
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bargaining  units,  has  had  only  25  strikes 
in  its  history  (lUOE  revised  Exh.  2). 
Industry  witnesses  who  testified 
about  collective  bargaining  experiences 
in  the  industry  confirmed  the 
infrequency  of  strikes  (Comer.  Chi  II  320; 
Corbett,  3374-75;  Henry.  3026,  3062. 
3085-86).  Indeed,  Kaiser  specifically 
stated  that  its  observation  that  there  is  a 
greater  likelihood  of  work  stoppages  in 
facilities  with  multiple  units  was  limited 
to  craft-specific  units,  not  the  broader, 
traditional  unit  groupings  (Comment 
311).  The  industry's  claim  that  the  Board 
should  discount  the  lack  of  strike 
activity  in  professional  units  because 
few  facilities  have  multiple  units 
supports  our  finding  that  in  fact  few 
facilities  have  multiple  units. 

One  study  showed  there  is  generally 
no  correlation  between  the  number  of 
units  in  a  hospital  and  the  frequency  of 
strikes  (AFL  Br.  118,  fn  citing  FMCS 
study).  Other  evidence  suggests, 
however,  that  the  likelihood  of  strikes 
decreases  as  the  number  of  units  in  a 
hospital  increases  (lUOE  Exh.  2 
revised).  Strikes  also  tend  to  occur  more 
frequently  in  units  with  more  employees 
than  in  smaller  units  (AFL  Exh.  5).  For 
example,  only  16.4%  of  hospital 
contracts  covered  300  or  more 
employees,  yet  these  units  account  for 
45.5%  of  all  strikes,  while  51.52%  of  all 
hospital  contracts  covered  100  or  fewer 
employees,  but  accounted  for  only  17.7% 
of  all  strikes.  The  average  size  of  a 
striking  unit  in  the  1984-87  period  was 
three  times  the  size  of  a  non-striking 
unit.  (AFL  Exh.  5  citing  FMCS  data.)  See 
also  WS  Shea  at  11-12  with  similar 
variation  in  size  of  striking  SEIU  units. 
Strikes  in  broader  units  have  the 
greatest  impact  on  health  care.  Strikes 
in  New  York  City  by  Local  1199 
encompassing  many  worker 
classifications  including  other 
professionals,  technicals,  service,  and 
clericals  closed  down  most  health  care 
in  the  city.  (Abelow,  229.)  Strikes  in 
broader  units  also  draw  in  groups  of 
employees  who.  if  in  their  own  smaller 
unit,  might  have  no  reason  to  strike 
(Dumpel,  3291:  Strike  over  nurse 
practice  issues  would  have  no 
importance  to  other  groups  of 
employees;  Viat,  3466;  Shea.  5188: 
Skilled  maintenance  employees, 
technical  employees  enmeshed  in  strikes 
over  issues  related  to  other  groups  of 
employees). 

The  evidence  shows  that  sympathy 
strikes  are  virtually  nonexistent.  No- 
strike  clauses  in  hospital  contracts 
forbid  sympathy  strikes,  and  the  pattern 
in  the  industry  is  for  covered  employees 
to  obey  their  contracts.  (Schloop,  Chi  II 


169;  Sackman,  3585;  Ahmed,  3708-09: 
Muehlenkamp,  4777.) 

We  cannot  accept  the  argument  that 
multiple  strike  notices  alone,  even 
absent  actual  strikes,  are  disruptive, 
since  the  purpose  of  the  notice  is  to 
minimize  possible  disruptive  impact  by 
giving  hospitals  time  to  prepare  for  a 
strike.  In  any  event,  there  was  no 
showing  of  widespread  frequency  of 
strike  notices  and  no  evidence  that 
notices  caused  disruption  in  health  care 
delivery.  Hospitals  have  not  generally 
sought  common  expiration  dates,  which 
would  be  a  possible  solution  to  recurring 
near  strikes.  (Sackman,  3588;  Schmidt, 
3625;  Willman,  4496;  Muehlenkamp, 
4771;  Henry,  3074-75;  Corbett,  3359-60; 
Weinrich,  4282). 

Some  hospitals'  argument  that  they  do 
not  have  the  same  defensive  measures 
as  do  employers  in  other  industries,  for 
example,  because  it  is  difficult  to 
replace  striking  professionals,  is 
essentially  an  argument  that  hospital 
employees  not  be  allowed  to  exercise 
their  statutory  right  to  strike.  The  record 
does  not  show  in  any  event  that  they 
engage  in  strikes  frequently. 

Industry's  general  claim  (AHA  Br.  26- 
27)  that  multiple  units  will  inevitably 
result  in  jurisdictional  disputes  is  not 
supported  by  the  record.  The  record 
shows  a  low  frequency  of  jurisdictional 
disputes  in  hospitals  and  no  correlation 
between  the  occurrence  of  disputes  and 
the  number  of  units.  Jurisdictional  issues 
that  have  arisen  are  often  resolved  on 
an  informal  basis  without  resorting  to 
arbitration  (Absalom,  3282-83;  Sackman, 
3585;  Schmidt,  3625;  Viat,  3471;  lUOE  Dr. 
78-79).  There  was  no  record  evidence  of 
juiisdictional  disputes  in  hospitals 
between  units  of  professional  employees 
(Emanuel,  3503-4);  such  disputes  are 
usually  fought  and  resolved  in  the  public 
arena  (Absalom,  3202).  Jurisdictional 
disputes  between  non-professional 
groups  are  rare,  apparently  because 
traditional  unit  lines  separate  functional 
groupings  and  the  unit  employees  do  not 
view  the  other  units'  duties  as  being 
within  their  purview  (AFL  Br.  124-25). 
The  few  disputes  specifically  referred  to 
by  the  industry,  such  as  accusations  of 
mistakes  on  the  job,  and  conflict 
between  duties  of  RNs  and  LPNs 
assigned  by  the  hospital  (Krasovec,  413- 
415;  Giblin,  5389-90;  Graumann,  396-399, 
408),  encompassed  disagreements  that 
could  arise  even  under  all-professional 
and  all  non-professional  units.  The 
approval  of  an  overall  skilled 
maintenance  unit,  infra,  should  help 
reduce  the  risk  of  jurisdictional  disputes 
between  different  skilled  crafts. 

The  industry  failed  to  support  its 
general  contention  (Rhodes,  13)  that 


multiple  units  result  in  employees' 
competing  for  the  best  settlement, 
burdening  negotiations,  and  inflating 
settlements.  The  record  shows  that 
wage  whipsawing  and  leapfrogging 
rarely,  if  ever,  occur  in  the  hospital 
industry.  This  is  apparently  the  result  of 
separate  labor  markets  for  RNs, 
clericals,  technicals,  skilled 
maintenance,  and  doctors  (ANA  Br.  174; 
AFL  Br.  37-38,  59-60,  86-88, 121-22; 
lUOE  Br.  83  citing  record),  and  the 
method  of  setting  Medicare  and 
Medicaid  rates  which  limits  the  pass- 
through  of  spiralling  wage  increases 
(Friedman,  5044-45).  In  view  of  the 
unorganized  nature  of  the  health  care 
industry  as  a  whole,  separate  unit 
contracts  tend  to  follow  wage  patterns 
set  by  non-union  employers  (WS  Shea  at 
13). 

3.  Costs.  Some  unions  question  the 
relevance  of  costs  in  determining 
hospital  bargaining  units.  In  view  of 
Congressional  concern  in  the  health  care 
amendments  with  the  ability  of  health 
care  institutions  to  deliver  uninterrupted 
health  services,  it  is  relevant  to  consider 
whether  multiple  units  increase  costs  to 
health  care  institutions  so  as  to  disrupt 
the  stability  of  the  institutions. 
However,  to  the  extent  the  industry's 
contention  regarding  costs  is  an 
argument  that  employers  cannot  afford 
collective  bargaining  with  their 
employees,  we  note  that  the  health  care 
amendments  were  passed  in  response  to 
Congress'  concern  with  low  wages  and 
poor  working  conditions  in  the  hospital 
industry.  Beth  Israel  Hospital  v.  NLRB. 
437  U.S.  483,  497  (1978).  It  was 
anticipated  by  Congress  that  the 
amendments  might  lead  to  increased 
union  organizing  and  bargaining  which 
in  turn  might  improve  employee  wages 
and  working  conditions.  Costs 
associated  with  these  anticipated 
improvements  are  not  relevant  to  the 
Board's  decision  as  to  appropriate 
bargaining  units. 

Some  commentators  claimed  that 
multiple  units  would  increase  costs  by 
increasing  expenses  for  contract 
negotiations,  wage  and  benefit 
increases,  administration  and  legal  fees, 
grievances,  supervision,  and  accounting 
(Comment  62,  St.  Mary's  Hosp.; 
Comment  153,  Sturdy  Memorial  Hosp.; 
Comment  140,  Park  City  Hosp.; 
Comment  130,  St.  Vincent's  Hosp., 
Birmingham:  Comment  224,  St.  Luke's/ 
Roosevelt;  Comment  311,  Hosp.  Council 
of  Southern  Calif.).  There  was  no 
empirical  or  specific  evidence  showing 
comparative  labor  costs  in  hospitals 
with  different  numbers  of  units.  For 
example,  one  witness  stated  that 
facilities  in  Ohio  with  three  or  more 
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units  devoted  more  time  and  resources 
to  collective  bargaining  than  hospitals 
with  fewer  units,  but  had  no  specific 
examples  (Weimer,  Chi  II  7.  65-66,  T7- 
79).  Another  industry  witness  testified 
generally  that  increased  costs  were 
associated  with  negotiating  in  multiple 
units  in  Pennsylvania,  but  gave  no 
specifics  (Cammarata,  Hosp.  Council  of 
W.  Pa..  4392-4430).  In  fact,  studies  have 
found  minimal  cost  impact,  395-5%.  of 
labor  unions  on  hospital  costs.  This  rate 
is  low  when  contrasted  with  the  overall 
rate  of  health  care  cost  inflation  (WS 
Schoen  at  31).  The  example  relating  to 
the  costs  for  negotiations  at  a  public 
hospital  in  Massachusetts  with  eight 
bargaining  units  (Robfogel.  Chi  II  222-23, 
228,  where  out-of-state  as  well  as  local 
attorneys  appeared  for  each  negotiating 
session)  was  not  shown  to  be  typical. 

The  industry  contends  that  small 
hospitals  are  particularly  vulnerable  to 
increased  costs  and  cannot  afford  the 
money  and  staff  resources  needed  for 
dealing  with  multiple  units.  However, 
we  were  not  provided  with  empirical 
data  for  comparison.  We  note  also  that 
few  health  care  facilities  have  more 
than  two  or  three  units. 

The  industry's  claim  that  hospitals 
generally  treat  each  bargaining  unit  as  a 
separate  cost  accounting  center,  thereby 
adding  to  the  complexity  of  operating  a 
hospital,  is  unsupported  in  the  record 
(Dauner,  3233-34),  and  in  any  event  is 
irrelevant. 

One  witness  claimed  that  multiple 
units  would  limit  an  employer's  ability 
to  secure  significant  cost  reductions  in 
employee  benefits  available  now  by 
marketing  large  groups  of  employees  to 
third  party  providers  and  that  the  cost  of 
administering  multiple  employee  benefit 
plans  is  higher.  No  specific  examples 
were  cited  of  increased  costs 
(Cammarata,  4402-03).  Moreover, 
benefits  may  be  negotiated  across-the- 
board  even  in  multiple  units  {Jacquin, 
5366-66). 

The  claim  by  some  that  multiple  units 
will  result  in  limiting  opportunities  for 
job  advancement  and  security  are  not 
supported  by  the  record;  neither  is  the 
claim  that  multiple  units  hamper 
affirmative  action  because  departmental 
seniority  and  separate  bargaining  deter 
hiring  and  career  development.  To  the 
contrary,  there  is  record  evidence  (set 
forth  in  Sec.  V,  Registered  Nurses  and 
other  sections),  that  there  is  limited 
career  movement  in  hospitals  regardless 
of  whether  or  not  the  hospital  is 
organized  because  promotions,  layoffs, 
etc.  are  done  by  department  and 
because  of  the  distinct  skills  and 
education  of  the  various  groups  of 
employees  which  restrict  interchange 


and  mobility.  There  is  also  evidence  that 
in  organized  facilities,  unions  have 
sought  career  ladders,  training,  and 
upgrading,  and  have  not  acted  to  limit 
movement  among  workers.  (WS  Schoen 
at  15;  Supplemental  Statement  of 
Schoen.) 

Some  employers  argue  that  multiple 
contracts  limit  their  flexibility  in  job 
assignments,  scheduling,  and 
performance  evaluation.  This  appears  to 
be  an  argument  that  the  industry  does 
not  wish  to  have  to  bargain  since 
bargaining  limits  the  employer's 
flexibility.  However,  the  statute  gives 
employees  the  right  to  bargain  for  more 
favorable  terms  of  employment,  and 
employers  have  the  opportunity  at  the 
bargaining  table  to  seek  terms  giving 
them  flexibility. 

Argimients  that  multiple  contracts  will 
result  in  confusion  for  management  as  to 
which  contract  covers  which  employees 
(Comment  104,  St.  Francis  Hosp., 
Hartford),  that  it  would  be  hard  for 
employees  to  understand  and  deal  with 
many  units  (Comment  51,  O'Bleness 
Memorial  Hosp.).  and  that  multiple  units 
work  against  cohesiveness  among 
smaller  groups  like  business  office 
clericals  (Comment  138,  Rice  Memorial 
Hosp.)  were  not  supported  by  specific 
examples. 

Finally,  the  record  demonstrates  some 
countervailing  considerations  to  any 
increased  costs  as  a  result  of  multiple 
units.  At  least  some  of  the 
administrative  costs  of  unit 
determinations  come  from  the  hospitals' 
opposition  to  organizing.  In  1981 
Congress  banned  the  use  of  Medicare 
funds  for  anti-union  consultants  on 
estimates  that  this  activity  cost  $30 
million  dollars  a  year  (WS  Shea  at  15. 
citing  Medicare  Manual).  There  are 
presently  industry  costs  for  prolonged 
hearings  and  appeals  in  many  units, 
which  we  are  confident  rulemaking  will 
substantially  reduce.  Bargaining  in  large 
units  may  prolong  negotiations  and 
increase  costs  as  employees  are 
involved  who  would  otherwise  have  no 
interest  in  certain  demands  (WS  Shea  at 
15).  Employers  can  face  increased  costs 
even  if  there  is  only  one  unit,  since  there 
may  be  separate  negotiations  for 
different  major  employee  classifications 
(Owley,  4375-76)  or  separate  contract 
provisions  (Emanuel.  3499-3501).  Costs 
might  be  contained  by  combining 
separate  units  for  bargaining  purposes 
or  having  common  expiration  dates  for 
contracts,  but  the  record  shows  lack  of 
employer  support  for  such  union 
proposals  (See  Sec.  IV(B)(2).  supra]. 


C.  Broad  Units  Militate  Against  Health 
Care  Employees,  Organizing  and 
Bargaining,  Contrary  to  Congress' Intent 

1.  The  impact  of  broad  units  on 
organizing  and  bargaining  is  a  relevant 
consideration.  As  shown  above. 
Congress  passed  the  health  care 
amendments,  in  part,  to  improve 
conditions  for  health  care  industry 
employees  by  extending  to  them  ^e 
rights  of  the  National  Labor  Relations 
Act  which  permits  organizing  and 
collective  bargaining.  Masonic  Hall  v. 
N.L.R.B.,  supra,  699  F.2d  at  634.  While, 
as  the  industry  correctly  contends,  the 
extent  of  union  organization  cannot  be 
controlling  in  unit  determinations,  it  is  a 
factor,  and  in  view  of  Congress' 
concerns,  the  ability  of  health  care 
employees  to  organize  and  bargain  is  an 
important  consideration  in  determining 
whether  more  than  two  units  are 
appropriate  in  the  industry. 

2.  Historically,  health  care  workers 
organize  and  engage  in  initial 
bargaining  in  occupationally 
homogeneous  units.  The  evidence  shows 
that  broad  units  militate  against 
organizing  by  health  care  workers  (AFL 
Exh.  4,  AHA  Report  on  Union  Activity  in 
the  Health  Care  Industry).  Although 
there  were  examples  of  broad-based 
bargaining,  particularly  in  New  York 
City,  the  record  shows  that  organizing 
and  initial  bargaining  among  health  care 
workers  has  historically  been  by 
occupationally-homogeneous  units  (AFL 
Appendix  A;  WS  Shea,  Table  1.  SEIU 
Survey;  and  section  V,  Registered 
Nurses;  section  VL  Physicians;  and 
section  VII,  Other  Professionals).  For 
example,  in  the  AFL  survey  of  all 
private  sector  hospitals  in  which  an  AFL 
affiliate  has  organized  one  or  more 
units,  there  were  920  homogeneous  non- 
professional units,  and  only  104 
heterogeneous  units  (AFL  Br.  Appendix 
A).  The  ANA  constituent  state  nurses' 
associations  represent  363  all-RN 
bargaining  units;  only  4  all-professional 
units  were  organized  before  St.  Francis 
//{Comment  240,  ANA.  Stull  Affidavit). 
Evidence  prepared  by  the  industry 
confirmed  that  occupationally  diverse 
bargaining  units  are  found  only  in  a 
minority  of  contracts  (AFL  Exh.  1, 
[Hospital  Industrial  Relations 
Information  Services,  p.  5]). 

The  industry  contends  that  unions 
have  requested  or  agreed  to  all- 
professional  and  all  non-professional 
units,  have  successfully  organized  and 
bargained  in  these  units,  and  that 
therefore  a  Board  decision  to  find 
appropriate  only  two  broad  units  (plus 
guards)  would  not  negatively  impact  on 
organizing  and  bargaining.  "The  record 
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shows  that  most  union  requests  for 
broad-based  units  occurred  after  St. 
Francis  II,  at  a  time  when  the  Board 
would  have  rejected  most 
occupationally-homogeneous  units. 
Broad  bargaining,  where  it  does  occur, 
appears  to  develop  over  time,  after 
individual  employee  unit  concerns  are 
addressed  and  the  bargaining 
relationship  has  matured  (WS  Shea  at  8; 
WS  Pastreich;  Friedman.  5046).  Even 
then,  the  record  shows  that  employers 
may  meet  separately  with  one  or  more 
subunits  on  their  concerns  and  that 
there  may  be  separate  contract 
provisions  for  different  concerns.  See 
e.g.  section  VIII,  Technicals;  section  X, 
Business  Office  Clericals.  Thus,  in  New 
York  City,  where  Local  1199  engages  in 
citywide  bargaining  with  the  League  of 
Voluntary  Hospitals  on  behalf  of  its 
Professional,  Technical,  and  Clerical 
Division  (professionals  other  than  RNs). 
Hospital  Division  (service  and 
maintenance  employees)  and  Drug 
Division  (pharmacists,  social  workers, 
therapists),  the  individual  units  in  these 
divisions  were  separately  organized  and 
negotiated  their  first  contracts 
separately;  joint  bargaining  of  these 
divisions  developed  over  twenty  years 
(Olson,  4694-4700,  4706,  4716-19;  Ratr.er, 
3710,  3725-33,  3738).  Proposals  are 
submitted  by  each  separate  division; 
each  classification  has  at  lenst  one 
representative  at  the  bargaining  table; 
and  there  are  local  negotiations  for 
specific  issues  at  some  hospitals  after 
the  master  negotiations  (Ratnor,  3739, 
3742,  3757-50;  Olson,  4702; 
Muehlenkamp,  4782).  .^t  Michael  Reese 
Hospital,  the  service  and  maintenance 
unit  and  the  business  office  clerical  unit 
bargain  jointly  but  have  separate 
committees,  contracts,  and  stewards 
(V.'S  Gray). 

There  is  no  evidence  of  a  trend 
toward  coordinated  bargaining  {Shea. 
5217-18).  In  New  York  City,  there  has 
been  some  movement  away  from  the 
citywide  approach  of  Local  1199;  there  is 
pressure  to  go  back  to  each  hospital 
after  the  master  agreement  to  get 
separate  provisions  on  local  issues 
{Ratner,  3739). 

Although  som.e  industry 
commentators  now  request  broad-based 
units,  there  are  a  number  of  instances  in 
the  record  in  which  employers  sought, 
for  example,  to  have  RNs  in  a  broad  unit 
with  other  professionals,  and  then 
raised  the  question  of  effectiveness  of 
bargaining  representation,  or 
appropriateness  of  unit.  See  section  V, 
Registered  Nurses,  infra.  To  the  extent 
that  employees  represented  in  different 
units  may  wish  a  number  of  years  later 
to  re-group  as  a  single  larger  entity  for 


purposes  of  conducting  negotiations, 
nothing  in  the  rule  would  interfere. 

In  sum,  the  record  fails  to  demonstrate 
that  finding  a  limited  number  of 
occupationally-homogeneous  units  to  be 
appropriate  would  inhibit  functional 
integration  on  the  job,  increase  strikes, 
jurisdictional  disputes,  or  wage 
whipsawing,  or  substantially  increase 
costs  to  industry  or  to  workers.  Rather, 
we  believe  that  finding  only  two  broad 
units  appropriate  would  unduly  hamper 
organizing  and  effective  bargaining,  and 
would  not  carry  out  Congress'  intent  in 
the  health  care  industry. 

V.  Registered  Nurses 

A.  Introduction 

In  the  Notice  of  Proposed  Rulemaking, 
the  Board  tentatively  determined  that 
RNs  constituted  a  separate  appropriate 
bargaining  unit  in  acute  care  hospitals 
having  more  than  100  beds.  52  FR  25146. 
Among  the  reasons  assigned  were  that 
RNs: 

(a)  Work  around  the  clock,  7  days  a 
week; 

(b)  Have  constant  responsibility  for 
direct  patient  care; 

(c)  Are  subject  to  common  supervision 
by  other  nurses; 

(d)  Share  similar  education,  training, 
experience  and  licensing  not  shared  by 
other  employees; 

(e)  Have  the  most  contact  with  other 
RNs;  and 

(f)  Have  a  lengthy  history  of  separate 
organization  and  bargiining. 

Much  of  the  evidence  taken  at  the 
rulemaking  hearings  concerned  the  RN 
classification.  As  discussed  in  more 
detail  infra,  we  have  decided  not  to 
differentiate  between  hospitals  having 
more  than  100  beds  and  those  having 
fewer.  However,  in  other  respects,  after 
carefully  considerir.5!  the  evidence 
amassed,  v,  j  have  determined  that  R.Ns 
appropriately  constitute  a  separate 
bargaining  unit. 

B.  The  Record  Supports  a  Finding  That 
RNs  Constitute  a  Separate  Appropriate 
Unit 

1.  Work  schedules.  There  v.'as  some 
evidence  of  selected  other  professionals 
who,  at  certain  hospitals,  might  be 
scheduled  to  work  evening  and 
nighttime  shifts  (Comment  72,  McCarthy; 
Comment  82,  Humana).  However,  the 
evidence  was  overwhelming  that  only 
RNs  have  a  professional  responsibility 
which  requires  them  as  a  group  to  be  on 
duty  24  hours  a  day,  7  days  a  week 
(Chow,  3107-08;  Ballard,  55;  Schauer, 
3155;  Ratner,  3735;  Graham,  4841-42). 
They  are  the  only  professionals 
regularly  required  to  work  overtime, 
including  as  much  as  two  8-  or  12-hour 


shifts  (Bachus,  Chi  1 144;  Wilson,  5074. 
5091). 

2.  Responsibilities.  Each  professional 
classification  obviously  possesses  its 
own  singular  job  function  and 
responsibility.  However,  whereas  other 
professionals  specialize,  and  have 
intermittent  contact  with  patients, 
nurses  are  unique  in  that  their 
profession  demands  continuous 
interaction  with  patients  (Dumpel,  3277- 
78;  Chow,  3108;  Ballard,  55,  57-58,  WS  at 
7;  Foley,  446).  Nursing  practice  involves 
the  nursing  process  by  which  nurses 
assess  patients,  as  reflected  in  the 
nursing  practice  acts  (Comment  240, 
ANA,  Kalisch;  WS  Foley  at  4;  WS 
Ballard  at  9-10).  RNs  continually 
monitor  all  patients  to  be  sure  that 
physicians'  orders  are  being  carried  out 
and  that  treatment  procedures  are  not 
proving  harmful  (Ballard,  55-56; 
Bullough,  4627-30).  RNs  must  be  alert  for 
errors  made  by  other  professionals;  for 
example,  if  another  professional,  e.g.  a 
pharmacist,  dispenses  medication  in  an 
improper  dosage,  the  overall 
responsibility  rests  with  the  RN  who,  if 
she  administers  it,  is  also  responsible 
(Reierson,  3606-07;  Sackman,  3586).  The 
RNs'  special  responsibility  is  based  on  a 
cluster  of  knowledge  which  they 
possess,  as  opposed  to  a  single  skill 
(BulJough,  4629-30).  One  1982  study  by 
Posavac  showed  that  the  "perception  of 
nursing  care  is  the  single  most  crucial 
aspect  in  the  overall  rating  of  hospitals 
by  patients"  (Fine,  3143). 

3.  Supervision.  All  acute  care  facilities 
ha\'e  an  organized  department  of 
nursing,  and  that  department  is 
supervised  by  a  nurse  (Ballard.  52-53). 
For  this  reason,  the  vast  majority  of 
nurses  in  hospitals  are  ultimately 
responsible  to  the  director  of  nursing 
(Ballard,  67;  Lipari,  3703;  Gilmore,  4909- 
10;  Comment  293(b),  jones:  3  RNs  out  of 
99  not  in  nursing  department;  Comment 
293(g),  Soltis:  11  out  of  200  not  in  nursing 
department).  The  evidence  did  indicate 
that  in  some  instances  nurses  work  in 
departments  other  than  nursing  and  are 
subject  to  supervision  by  these  other 
departments,  such  as  ambulatory 
services,  discharge  planning,  home 
health  care,  and  anesthesiology 
(Graybill,  4149;  Comment  139,  S. 
Baltimore  Hospital).  However,  even  in 
the  few  instances  where  a  nurse  might 
be  tiired  into  another  department  and 
report  to  someone  other  than  the 
director  of  nursing,  the  director  of 
nursing  is  still  responsible  for  the 
delivery  of  nursing  care  (Ballard,  67-68; 
Indelicate,  3680). 

Product  line  management  is  a  system 
of  organization  by  type  of  service  and  in 
response  to  the  DRG  method  of  payment 
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(Dalstrom,  332;  Houston,  4024;  Kennedy, 
5552).  It  is  argued  that,  with  this  type  of 
structure,  nurses  have  more  in  common 
with  those  in  their  product  line  than 
with  other  RNs  with  whom  they  have 
little  contact  (Dalstrom,  336-339). 
Ordinarily  however,  it  results  in  some 
RNs'  being  responsible  to  a  functional 
manager  of  a  project  and  to  nursing 
heads  for  clinical  issues  (Comment 
293(i),  Feldsine,  at  2-3).  Product  line 
management  is  a  financial  tool;  it  does 
not  result  in  changes  in  interaction 
among  hospital  workers  (Kennedy,  WS 
at  6-7).  As  noted  supra,  nurses 
overwhelmingly  continue  to  report  to 
nurses  (Dalstrom.  335:  Only  10%  of  RNs 
not  members  of  nursing  division,  but  no 
showing  that  not  supervised  by  an  RN). 

4.  Wages.  The  labor  market  for  nurses 
is  distinct  from  that  for  other 
professionals  (Gonzalez.  4356).  Thus, 
nurse  salaries  are  low.  even  within  the 
framework  of  hospital  compensation 
(Corbett.  3332,  3335).  There  is  no 
pressure  from  outside  the  hospital 
industry  forcing  up  wages,  as  for 
example  is  the  case  with  pharmacists 
(ANA  Br.  97).  Moreover,  the 
overwhelming  percentage  of  nurses  are 
women,  and  there  is  evidence  that  this 
has  contributed  to  the  separateness  of 
the  RN  wage  structure  and  the 
distinctiveness  of  their  concerns 
(Muehlenkamp,  4779;  Saporta,  5114-15). 
When  nurses  and  employers  bargain 
about  wages,  they  look  to  wages  of  RNs 
at  other  hospitals,  not  at  wages  of  other 
professionals  (Patek.  Chi  I  78-79; 
Absalom.  3316-18).  Finally,  RN  career 
ladders  are  very  short  in  terms  of  pay, 
quickly  levelling  out  after  relatively 
brief  experience  (Rosen,  4671).  Hospitals 
recognize  the  separate  RN  market  by 
having  nurse  recruiters;  no  similar 
position  exists  for  other  professionals 
(Ballard,  65;  Reierson,  3608-09). 

Nurses  traditionally  conduct  wage 
negotiations  from  these  unique 
disadvantages  despite  the  demand  for 
their  services  (ANA  Br.  99).  In  fact  an 
employer  may  insist  on  a  separate  wage 
scale  for  RNs  in  an  all-professional  unit 
(Comment  51,  Castrop:  employer  re- 
opened wall-to-wall  contract  at 
O'Bleness  to  increase  RN  wages  only). 

5.  Wage  whipsawing  or  leapfrogging. 
The  record  evidence  based  on  actual 
experience  shows  that  wage 
leapfrogging  has  not  occurred  in  the 
hospital  industry  (Ratner,  Local  1199, 
3744;  Friedman,  Local  1199,  5041.  5045; 
Absalom,  CNA,  3316-3317; 
Muehlenkamp,  NUHHCE,  4775; 
Twomey,  WS  at  6,  Hosp  and  Prof  Allied 
Employees  of  NJ;  Schmidt,  Oregon 
Federation  of  Nurses.  AFT,  WS  at  4; 
Shea,  SEIU,  WS  at  13-14).  The  one 


example  offered  by  the  industry  as 
evidence  of  leapfrogging  (involving  RNs) 
occurred  20  years  ago  in  California  and 
concerned  the  adjustment  of  wages  for 
RNs  who  had  been  underpaid  for  a  long 
period  of  time  as  compared  to  other 
hospital  employees  (as  found  by  a  fact- 
finding panel  appointed  by  the 
governor).  Even  this  adjustment  did  not 
result  in  any  disruption  of  patient  care. 
Moreover,  other  professionals  did  not 
obtain  higher  wages  or  benefits 
thereafter  as  a  result  of  the  RN  unit 
adjustment  (WS  Absalom,  at  7-6;  3286- 
87). 

The  fact  that  RNs  are  in  a  different 
labor  market  mitigates  against 
leapfrogging  (Shepard,  4959-60).  Special 
considerations  such  as  the  nursing 
shortage,  recruitment,  and  retention  are 
not  concerns  of  other  professions  and 
have  not  been  carried  over  into  other 
units  (Absalom.  3316-3318).  In  addition, 
there  are  certain  limitations  or  rigidities 
in  the  financing  system  which  preclude 
the  pass-through  of  spiraling  wage 
increases.  A  significant  limitation  is 
found  in  the  Medicare  and  Medicaid 
reimbursement  rates.  These  rates  play  a 
prominent  role  in  the  economics  of 
hospitals,  and  are  set  in  a  regional  area 
in  accordance  with  the  general  wage 
pattern  set  by  the  most  influential  local 
union  and  its  employers.  Thus,  there  is 
little  incentive  for  unions  to  engage  in 
whipsaw  strikes  and  efforts  to  leapfrog 
the  pattern  of  wage  increases. 
(Friedman.  5044-45.)  Finally,  it  appears 
that  concern  about  the  potential  for 
leapfrogging  could  be  ameliorated  by 
uniform  contract  expiration  dates. 
However,  the  evidence  shows  that 
hospitals  have  declined  to  accept  union 
proposals  to  this  end.  (Henry,  3074-76; 
Absalom.  3318-19;  Sackman.  3586; 
Willman,  4480-82;  Clark.  4685.) 

6.  Education,  training,  experience  and 
licensing.  All  professions  require 
specialized  education  and  training 
(AHA  Br.  15:  Mixon,  Chi  II  274),  and  are 
subject  to  prescribed  standards  of 
practice  (California  Health  And  Safety 
Code  Sec,  cited  in  AHA  Br.  15; 
Comment  248,  Cedars-Sinai  Medical 
Center).  However,  in  addition,  nurses 
must  pass  state  licensing  exams,  which 
are  uniform  throughout  the  country, 
after  graduating  from  an  accredited 
nursing  school.  A  candidate  who  passes 
the  exam  is  competent  to  practice 
throughout  the  country.  (Reierson.  3597.) 
Nurses  are  required  to  follow,  inter  alia, 
state  nurse  practice  acts,  and  no  other 
health  care  worker  may  function  as  a 
nurse  under  nurse  practice  acts  (Ballard. 
56,  57). 

RNs'  licensing  requirements  may 
actually  conflict  with  the  requirements 


and  practices  of  other  professions.  For 
example,  as  previously  indicated,  RNs 
fill  out  incident  reports  on  mistakes  in 
medication  dosages  made  by  other 
workers  (Reierson,  3603;  Sdckman, 
3586).  This  type  of  responsibility  may 
result  in  antagonism  befvveen  the  RNs 
and  other  professionals  which  might 
impede  collective  bargaining  by  the 
professionals  as  a  group. 

Several  states  mandate  continuing 
education  for  nurse  relicensure.  Only 
social  workers  and  pharmdcists  are 
subject  to  such  requirements  in  more 
states  than  RNs.  (ANA  Br.  48;  Ballard. 
54;  Lumpkin,  87.) 

7.  Interaction.  RNs  work  in  close  and 
continuous  contact  with  one  another 
within  the  same  hospital  (WS  Foley; 
Owley.  4377-78).  Moreover,  sometimes 
RNs  at  different  hospitals  have  more 
contact  with  one  another  than  with  the 
other  professionals  in  their  own 
institutions  (Owley.  4378;  Schauer,  3156- 
58).  With  respect  to  RNs'  interaction 
with  non-nurse  professionals,  while 
there  is  some  contact,  it  is  not  regular 
and  recurring.  There  are  a  variety  of 
factors  which  help  to  explain  why 
interaction  among  RNs  and  non-nurse 
professionals  is  limited.  For  one  thing, 
while  there  was  testimony  that  there  is  a 
crossover  of  duties  between  RNs  and 
other  professionals  (Thompson,  Chi  II 
55-58),  there  was  also  testimony  that 
licensing  and  other  regulations  clearly 
prevent  RNs  from  doing  much  of  the 
work  of  other  professionals  and  other 
professionals  from  doing  RN  work 
(Lipari.  3702;  WS  Dun  pel  &  3279). 
Moreover,  non-nurse  professionals 
generally  are  located  away  from  patient 
units  where  RNs  are  located.  For 
example,  in  Local  1199-organized 
hospitals,  most  pharmacists  are  located 
in  self-contained  units,  usually  in  the 
hospitals'  basements.  (Crisafulli,  3712- 
14.)  Moreover,  RNs  typically  have 
different  working  hours  (Indelicato, 
3681;  Ahmed,  3707).  As  noted  by  the 
ANA,  the  contact  RNs  may  have  with 
respiratory  therapists  is  not  material 
since  respiratory  therapists  consistently 
have  been  found  to  be  non- 
professionals. See  for  example 
Samaritan  Health  Services,  238  NLRB 
629,  638  (1978);  Barnert  Memorial 
Hospital  Center,  217  NLRB  775.  779 
(1975). 

The  point  is  made  that  RNs  in  many 
cases  have  more  frequent  contact  with 
other  professions  than  those  other 
professions  that  the  Board  proposes  to 
place  together  have  among  themselves 
(AHA  Br.  20-21,  citing  Long  Island 
Hospital,  256  NLRB  202  (1981),  and  other 
Board  cases).  However,  this  point 
militates  more  against  grouping  of  the 
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different  professionals  than  it  does 
toward  grouping  the  RNs  with  other 
professionals. 

8.  Tfie  team  concept.  Much  evidence 
was  offered  during  the  proceeding 
concerning  the  team  concept.  See  also 
section  IV  (B)(1),  supra.  After  carefully 
considering  this  evidence  and  the 
parties'  argiunents  in  connection 
therewith,  we  conclude  that  the  fact  that 
some  hospitals  utilize  the  team  concept 
does  not  detract  from  the  separate 
appropriateness  of  RN  units. 

There  are  two  types  of  teams  found  in 
hospitals.  The  flrst  is  the  nursing  team 
which  consists  of  RNs,  LPNs,  and  aides. 
This  type  of  team  is  found  throughout 
the  industry.  However,  as  this  team 
contains  only  nurses  and  non- 
professionals, and  the  Act  provides  that 
professionals  are  entitled  to  a  separate 
unit  if  they  choose,  the  nursing  team  is 
not  relevant  to  the  issue  presented. 

The  second  type  is  the 
multidisciplinary  team  which  contains 
various  classifications  of  professionals 
and  non-professionals  and  has  been 
utilized  in  the  health  care  industry  since 
the  early  1900's.  Employers 
unsuccessfully  relied  on  the  existence  of 
teams  in  an  attempt  to  defeat  the  1974 
Amendments.  (ANA  Br.  128,  citing  Ohio 
Hospital  Association  testimony.)  The 
team  concept  remains  non-persuasive 
for  several  reasons.  First,  the  evidence 
at  the  hearing  established  that  many 
hospitals  do  not  even  use  the  team 
concept  (e.g.,  McCullough  4819;  Gilmore 
4910).  Moreover,  except  for  some 
specialized  hospitals,  e.g^  children's 
hospitals  (Sokatch  4194,  4199;  Gallagher, 
3539,  3543-46),  those  hospitals  with 
teams  often  have  no  more  than  six  or 
seven  teams  (Thompson,  Chi  II 14-15; 
Mixon,  Chi  U  294-96;  Graybill  4172-^6; 
Conunent  283,  Leavenworth),  with  two 
to  eight  members  on  a  team  (Thompson, 
Chi  II  72;  Mixon,  Chi  II  277;  Gallagher, 
3543-45).  Thus,  within  the  limited 
number  of  hospitals  that  use  teams,  only 
a  minority  of  nurses  and  other 
professionals  participate  on  the  teams 
(Bachus,  Chi  1 129-132,  most  teams  are 
on  the  management  level).  Although  one 
comment  stated  generally  that  the 
downsizing  of  staff  has  led  to  more 
teamwork  (Comment  263,  Huntsville 
Mem.  Hosp),  this  was  not  supported  by 
other  specific  examples. 

While  members  of  teams  may  have 
daily  interaction  and  weekly  formal 
meetings  (Comment  78.  Greater 
Cincinnati;  Comment  288,  Graybill, 
Children's  Medical  Center,  Akron),  there 
was  also  testimony  that  the  interaction 
of  RNs  and  other  professionals  is  limited 
in  certain  ways.  For  example,  team 
members  only  interact  with  the  few 
other  members  on  their  teams. 


Additionally,  other  duties  of  RNs  may 
prevent  or  limit  their  actual 
participation  in  an  assigned  team 
program  (Schmidt.  3627.  3635;  Bachus, 
Chi  1 129-130;  Reierson,  3609-10).  More 
importantly,  the  fact  that  the  RNs  may 
interact  and  work  with  other 
professionals  on  teams  does  not  alter 
the  separateness  of  their  identity.  The 
team  approach  is  a  process  to  ensure 
that  the  elements  of  patient  care  are 
organized.  "Hie  evidence  was 
uncontradicted  that  it  does  not  alter 
each  licensed  professional's 
responsibility  for  his  or  her  individual 
scope  of  practice.  (Ballard,  56;  Twomey, 
131;  Wilson.  5095;  Bachus.  Chi  1 129- 
130.)  Nor  does  participation  by  some 
RNs  in  team  care  affect  wages,  hours, 
benefits,  training,  skills,  or  functions  of 
RNs  on  or  off  the  teams  (Graybill,  4174- 
75;  Houston,  4044-45). 

Conversely,  separate  RN  units  were 
not  shown  to  have  interfered  with  team 
care  (Gallagher,  City  of  Hope,  3540; 
Bullough,  4651  and  4653;  Houston, 
Sacred  Heart.  4031.  4038.  4048).  The 
industry  offered  only  unsubstantiated 
speculation  that  team  care  would  be 
adversely  affected;  e.g..  one  witness 
testified  that  the  amount  of  interplay, 
the  exchange  that  goes  on  minute-to- 
minute  in  critical  situations,  could  be 
damaged  significantly  (4185-86). 
However,  at  City  of  Hope,  a  specialized 
cancer  hospital  with  a  large  number  of 
teams  and  a  separate  RN  unit,  the  teams 
remained  able  to  deUver  a  very  high 
level  and  quahty  of  care.  (Gallagher, 
3540  &  3543;  Bullough,  4653.  See  also 
Thompson,  Chi  II  9,  86-87:  no  evidence 
that  separate  RN  representation  at  her 
Ohio  hospital  has  made  nurses  less  able 
to  function  as  a  team.) 

9.  Cross-training  and  interchange. 
Because  of  licensure  limitations,  cross- 
training  does  not  take  place  between 
RNs  and  other  employees  (Lipari,  3702; 
Dumpel,  WS  &  3279).  Hospital  codes 
also  preclude  replacement  of  RNs  by 
other  professionals  (Rosen.  4666).  It 
logically  follows  that  the  extent  of 
interchange  between  RNs  and  other 
non-nursing  professionals  is  limited  not 
only  because  of  RN  Ucensing  limitations 
but  also  because  of  the  licensing 
requirements  of  other  professional 
employees.  There  was  testimony  that 
RNs  will  perform  functions  of  other 
"professionals"  when  the  latter  £u^  not 
available.  e.g..  moving  patients  instead 
of  physical  therapists,  or  doing 
respiratory  therapist  work  at  night  and 
on  weekends  (Conunent  78,  Greater 
Cincinnati;  Comment  198,  Marshalltown 
Medical  Center).  With  respect  to  the 
first  example,  the  performance  of  non- 
professional tasks  such  as  transferring 
patients  to  wheelchairs  is  not  relevant 


to  interchange  between  professionals. 
Similariy.  respiratory  therapists 
consistently  have  been  held  by  the 
Board  to  be  non-professionals.  Finally, 
other  examples  of  interchange,  such  as 
medical  technologists'  watching  the 
heart  monitor  while  a  nurse  is  on  break 
(Houston.  4041-42.  4026-27).  appear  to 
be  minimal.  It  was  also  stated  that  both 
pharmacists  and  RNs  dispense  drugs 
and  medications;  however,  pharmacists 
typically  formulate  medications  and 
advise  on  proper  medications  while  RNs 
administer  them  (Thompson,  Chi  II  55- 
58). 

10.  History  of  representation  and 
collective  bargaining.  The  ANA, 
representing  RNs.  stated  that  the  RNs' 
desire  to  be  organized  to  protect  their 
interests  as  well  as  their  patients' 
interests  began  nearly  100  years  ago, 
and  persisted  through  the  onset  of 
collective  bargaining  and  the  original 
Taft-Hartley  exclusion  of  employees  of 
non-profit  hospitals  from  federal  labor 
law  (ANA  p.  74;  see  Comment  240, 
attachment.  Kahsch,  Twelve  Key  Steps 
in  the  Process  of  Professionalization  of 
American  Nursing,  1854-1987;  Comment 
293,  ANA.  Flanagan).  AHA  contends 
that  separate  bargaining  by  RNs  does 
not  reflect  a  freely  established  pattern 
because,  prior  to  the  1974  amendments, 
it  was  to  some  degree  based  upon 
considerations  of  the  then-current  law  in 
each  state  and  because  collective 
bargaining  primarily  existed  only  in  a 
few  isolated  parts  of  the  country  and 
thus  could  not  be  deemed 
representative.  Moreover,  the  AHA 
contends,  subsequent  to  the  1974 
amendments  such  bargaining  was 
established  pursuant  to  the  direction  of 
the  Board. 

Regardless  of  what  might  first  have 
provided  the  impetus,  RNs  have  for 
many  years  exhibited  a  strong  dssire  for 
separate  representation.  Even  during  the 
period  following  St.  Francis  If.  RNs 
consistently  sought  separate  RN  units 
but  were  forced  to  organize  into  units 
with  other  professionals  or  face  lengthy, 
costly,  and  fruitless  litigation  (Saporta, 
5127-28;  Splain.  5273-74;  Muehlenkamp, 
4764r-67;  Wilson  5069).  Although  forced 
to  include  other  professionals,  the 
organizing  drives  were  strikingly  similar 
to  prior  nurses-only  campaigns. 
Testimony  indicates  that  the  campaigns 
were  led  by  nurses,  issues  prompting 
organization  were  nurses'  issues,  and 
the  bargaining  was  performed  by  nurses, 
often  with  no  participation  by  other 
hospital  professionals.  (Gonzalez  4356; 
Splain,  5293;  Lumpkin,  99-100;  Patek,  Chi 
I  54-55;  Chow.  3108;  McCullough.  4811; 
Gilmore.  4894;  Shepard.  4927.)  Moreover, 
comments  from  a  number  of  hospitals 
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indicated  they  have  not  had  problems 
bargaining  with  separate  RN  units 
(Comment  79,  Baptist  Hospital; 
Comment  105.  Mass.  Hosp.  Assn:  2 
examples;  Comment  121,  Central 
Michigan). 

The  AHA  mai<es  the  point  that  the 
more  recent  history  of  collective 
bargaining  shows  that  all-professional 
units  nonetheless  are  viable,  and  the 
record  offers  some  support  for  this 
position.  Thus,  even  some  RN-only  unit 
proponents  have  testified  that  the 
interests  of  ail  professional  groups  have 
been  adequately  represented  in 
bargaining  for  an  all  professional  unit.^' 
(AHA  Br.  24.)  However,  while 
bargaining  could  undoubtedly  proceed 
in  any  one  of  a  number  of 
configurations,  this  does  not  necessarily 
answer  the  question  whether  a  separate 
unit  of  RNs  might  not  also  be 
appropriate:  or  better  reflect  the  wishes, 
needs  and  interests  of  RNs,  other 
professionals,  and  perhaps  even  health 
care  providers  themselves. 

The  testimony  shows  that  not  only 
have  the  RNs  desired  separate 
representation  (Saporta.  5127-28;  Splain, 
5273-74;  Muehlenkamp,  4764-67;  Wilson, 
5069),  but  other  professionals  do  not 
appear  to  react  favorably  to  their 
inclusion  with  RNs.  As  noted  supra,  the 
other  professionals  often  do  not 
participate  in  the  organizing  campaigns 
and  are  hostile  to  being  included  in 
bargaining  units  with  RNs.  As  an 
example,  when  Capitol  Hill  Hospital 
demanded  inclusion  of  other 
professionals,  the  other  professionals 
complained,  became  hostile,  and  some 
even  requested  separation  (Gonzalez. 
4351-53).  In  Langlade  Memorial 
Hospital,  Wisconsin,  other  professionals 
forced  into  a  unit  with  RNs  tried  to 
decertify  the  union  but  were  outvoted  by 
the  RNs  (Owley,  4376). 

The  main  concern  of  the  non-nursing 
professionals  is  of  being  overwhelmed 
by  the  large  number  of  nurses  and  not 
having  their  concerns  given  priority. 
RNs  are  the  largest  professional  group  in 
any  hospital.  In  fact,  RNs  constitute 
approximately  23%  of  the  hospital 
workforce  (WS  Schoen.  Table  1.  citing 
data  from  AHA  publication  and  BLS 
Hospital  Wage  Survey.)  They  may 
outnumber  other  professionals  by  a  ratio 
of  4  to  1  or  more.  (AFL  Br.  92;  Twomey. 
123-125. 128-129;  Gafni,  133-135; 
Thompson.  Chi  II  58.)  The  non-nurse 


"  That  other  professionals  have  not  filed  unfair 
labor  practice  charges  or  grievances  against  unions 
where  nurses  predominate,  charging  breach  of  duty 
of  fair  representation,  does  not  mean  other 
professionals  are  satisfied  with  representation.  A 
breach  of  the  duty  of  fair  representation  is  found 
only  where  conduct  is  arbitrary,  discriminatory  or  in 
bad  faith.  Vaca  v.  Sipes,  386  U.S.  171. 190  (1967). 


professionals  are  also  concerned  that 
RNs  could  ignore  their  interests  when 
they  conflict  with  RNs"  (Comment  134. 
American  Physical  Therapists  Assn).  A 
number  of  non-nursing  professionals 
who  testified  at  the  hearings  confirmed 
the  lack  of  interest  which  RNs  exhibited 
toward  their  circumstances,  and  the  fact 
that,  despite  their  different  professions, 
they  were  able  to  achieve  collective 
bargaining  in  all-professional  units, 
excluding  RNs  and  physicians.  See 
section  VII,  Other  Professionals,  infra. 
Evidence  showed  that  even  when  made 
part  of  a  unit  which  wins  an  election, 
other  professionals  sometimes  do  not 
participate  in  negotiations  or  come  to 
union  meetings  (Schauer,  3154;  Wilson. 
5070;  Patek,  Chi  I  54,  55-67  and  WS  6-7). 
Issues  discussed  during  bargaining  tend 
to  be  those  of  interest  to  nurses  (Wilson, 
5073).  Moreover,  most  grievances  at  one 
hospital  were  from  nurses  on  nurse 
issues  (Bachus,  Chi  1 122).  There  is  a 
concern  that  if  forced  into  units  with 
RNs  and  RNs  do  not  want 
representation,  other  professionals 
would  not  have  enough  votes  to  obtain 
representation  (Owley  4376-77;  Ahm.ed. 
3707-08). 

The  AHA  argues  that  the  size  of  the 
RNs'  group  relative  to  other 
professionals  should  not  be  a 
coiisidcration  in  determining  whether  to 
have  an  all-inclusive  unit,  and  that  this 
is  a  clear  departure  from  the  Board's 
general  unit  determination  analysis  in 
which  the  Board  routinely  has  included 
small  ancillary  groups  in  units  with  one 
or  more  large  classifications  that 
constitute  the  bulk  of  the  unit.  We 
acknowledge  that  units  frequently  are 
an  amalgam  of  other  special  interest 
categories.  See.  e.g.,  Airco,  273  NLRB  348 
(1984).  Nonetheless,  the  Board  routinely 
also  finds  appropriate  separate  groups 
whose  interests  have  been  shown  to  be 
sufficiently  distinctive.  See,  e.g.. 
Pacesetter  Corp.,  241  NLRB  1150  (1979) 
(separate  unit  of  over-the-road  drivers 
found  appropriate);  Newburgh  Mfg.  Co., 
151  NLRB  762  (1965)  (separate  unit  of 
garment  cutters  found  appropriate.) 

Some  employers  argued  that  the  real 
reason  unions  want  separate  RN  units  is 
that  their  constitution  and  by-laws  do 
not  permit  them  to  organize  other 
professionals  (Comment  306.  Herrin). 
However  there  was  testimony  that  some 
nurses'  associations  have  amended  their 
by-laws  to  allow  organization  and 
representation  of  other  professionals 
(Gonzalez.  4362;  Sackman.  3578).  In 
addition,  there  was  testimony  that  some 
employers'  true  concern  with  allowing 
separate  RN  units  is  not  unit 
fragmentation  but  defeating  unions. 
Several  witnesses  testified  that  their 


employer  demanded  inclusion  of  other 
professionals  with  nurses  when  nurses 
wanted  separate  representation,  but 
then  told  the  RNs  they  should  not 
include  other  professionals  who  did  not 
have  their  interests.  These  same 
employers  told  the  other  professionals 
that  they  should  vote  against  the 
"nurses'  "  union  because  they  would  be 
a  minority  and  nurses  could  not 
adequately  represent  them,  thus 
contradicting  the  argument  of  many 
employers  in  this  proceeding.  (Gonzalez, 
Capitol  Hill  Hospital.  4351-53;  Gilmore. 
4896-97;  Absalom.  3315;  Saporta.  5134. 
Sackman.  3580-64;  WS  Splain  at  18-19; 
Wilson,  5096-97.)  Employers  have  also 
requested  the  inclusion  of  lab 
technicians  with  RNs,  then  challenged 
their  inclusion  (Wilson.  5087-89). 

In  several  instances,  employers  who 
earlier  had  insisted  on  the  inclusion  of 
all  professionals  later  opposed 
bargaining  with  the  RNs  and  other 
professionals  in  a  single  unit  when  the 
nurses'  union  was  selected  as 
bargaining  representative  of  an  all- 
professional  unit.  For  example,  after  the 
D.C.  Nurses  Association  won  an 
election  in  a  broader  unit  demanded  by 
the  employer,  the  employer  at 
negotiations  proposed  removal  of  non- 
RNs  from  the  agreement,  saying  its 
earlier  position  had  been  based  on 
"tactics."  (Gonzalez,  Capitol  Hill 
Hospital,  4355;  see  also  Lumpkin, 
Shands  Hospital,  95:  hospital  asked  to 
amend  unit  to  separate  RNs  from  non- 
RNs;  because  of  problems  with 
recruiting  and  retaining  RNs.  the 
employer  needed  to  set  innovative 
scheduling,  overtime  pay  for  shifts, 
premiun  pay.) 

11.  Collective  bargaining  interests. 
There  are  a  number  of  issues  of  unique 
concern  to  nurses  in  collective 
bargaining  (See  Comment  240(b). 
submission  of  David  Martin.  RN.  ANA 
senior  staff  specialist  for  labor  relations, 
affidavit  analyzing  190  RN-only  unit 
contracts  representing  nearly  every  such 
contract  negotiated  in  1986).  While  there 
may  be  examples  of  how  special 
concerns  of  the  RNs  have  been 
addressed  in  all-professional  units,  this 
does  not  necessarily  demonstrate  that 
RNs  and  other  professionals  have  large 
numbers  of  common  interests.  Nurses 
can  emphasize  these  issues  in 
bargaining  regardless  of  the  concerns  of 
non-RN  professionals  because  RNs 
would  constitute  80%  or  more  in  a 
typical  unit  (WS  Shea  at  22).  and  often 
100%  of  those  willing  to  participate  in 
bargaining  (Gonzalez.  4355-4356). 

Moreover,  that  unions  are  capable  of 
addressing  special  concerns  of  the  RNs 
in  all-professional  units  does  not  negate 
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the  fact  that  many  of  these  issues  are 
unique  to  RNs  and  that  separate 
representation  would  frequently  provide 
a  more  efficacious  and  just  means  for 
responding  to  their  concerns.  For 
example,  RNs  alone  have  recurring 
concerns  with  respect  to  floating,  i.e. 
being  temporarily  transferred  from  one 
unit  to  another  to  cover  understaffed 
units  (Schauer,  3115).  RNs  have 
bargained  for  mandatory  orientation 
both  in  their  own  unit  and  before 
floating  to  other  units  (Schauer,  3115; 
Comment  240(b),  Martin  affid.: 
orientation  provision  found  in  83  of  1986 
contracts).  Some  organizations 
representiog  nurses  have  created 
"Assignment  Despite  Objection"  forms 
to  be  used  when  nurses  are  asked  to 
work  in  a  unit  or  perform  a  function  for 
which  they  feel  unprepared  (Graham, 
4827;  Shepard,  4929-31).  Floating  and 
orientation  generally  do  not  concern 
other  hospital  professionals  since  they 
typically  are  not  required  to  float  to 
areas  where  they  may  be  unqualified 
(Saporta.  5114;  Indelicate,  3681). 
Moreover,  other  hospital  professionals 
are  not  as  concerned  with  staffing  in 
general  because  they  do  not  have 
constant  patient  care  responsibilities 
like  the  RNs  and  because  they  are  not  in 
critically  short  supply  (Gonzalez,  4364: 
at  Capitol  Hill,  staffing  was  a  major 
concern  for  RNs,  not  at  all  for  other 
professionals). 

The  evidence  shows  that  scheduling 
issues  are  of  much  greater  concern  to 
RNs  than  to  other  non-nursing 
professionals.  RNs  are  virtually  alone  in 
their  concerns  with  respect  to 
mandatory  overtime  and  double  or 
rotating  shifts,  or  evening,  night  and 
weekend  shifts,  all  of  which  are  said  to 
increase  the  likelihood  of  nurse  error. 
(Bachus,  Chi  1 144;  Lipari,  3697;  Korn 
4860-61;  Chow  3111,  Ballard,  62,  75.) 
There  were  only  isolated  examples  of 
non-nurse  professionals  working  late 
shifts  or  weekends.  Many  other 
professionals,  like  social  workers,  work 
primarily  day  shifts  during  the 
weekdays.  (Roth,  3151:  no  pharmacist, 
social  worker  or  physical  therapist  at 
night,  skeleton  crew  for  respiratory 
therapy;  WS  Foley  at  6-9:  social  work, 
physical  therapy,  doctors,  offices  are  all 
closed  by  6  p.m.,  some  evenings  only 
RNs  provide  primary  care.) 

Collective-bargaining  agreements 
have  addressed  these  issues  by,  e.g., 
attempting  to  limit  mandatory  overtime, 
rotating  shifts,  etc.  (Comment  240(b), 
Martin  affidavit;  Chow  3110-11.) 
Collective  bargaining  agreements 
covering  other  professionals  do  not 
usually  include  such  provisions 
(Friedman,  5055:  Local  1199  contracts  for 


medical  technologists  do  not  prohibit 
mandatory  overtime). 

Hospitals  have  difficulties  attracting 
nurses  to  work  the  less  desirable 
evening  and  night  shifts.  Ninety-eight 
percent  of  contracts  in  the  ANA  study 
provided  higher  wages  on  evening  and 
night  shifts;  57%  offer  some  form  of 
alternative  scheduling  designed  to 
attract  RNs.  (Comment  240(b),  Martin 
affidavit.)  Other  professionals  generally 
view  issue  of  premiun  pay  and 
alternative  scheduling  as  less  important 
or  irrelevant.  This  in  part  is  due  to  the 
fact  that  non-nursing  professionals 
usually  do  not  work  night  shifts  and 
many  do  not  work  evening  shifts  (Patek, 
Chi  I  55:  non-RN  professionals  had  grave 
concerns  about  bargaining  over 
premium  pay  for  fear  that  this  would 
mean  that  they  would  be  required  to 
work  shifts  they  had  not  worked  before. 
See  also  WS  Lumpkin,  supra  at  8:  re: 
innovative  scheduling  for  RNs;  Gilmore, 
4907.) 

12.  Education.  Nearly  every  surveyed 
contract  has  provisions  for  continuing 
education  which  is  mandated  in  15 
states  (Comment  240(b),  Martin 
affidavit).  Continuing  education 
typically  presents  different  issues  for 
nurses,  who  work  around-the-clock 
schedules  and  have  difficulty  attending 
the  courses,  which  are  often  given 
evenings,  nights,  or  weekends.  Thus, 
other  professionals  typically  bargain 
about  continuing  education  by  seeking 
more  money;  RNs  seek  time  off  to  attend 
as  well  as  tuition.  (Lumpkin,  86-88; 
Foley,  449-450.)  This  in  itself  would  not 
justify  a  separate  unit  as  such  concerns 
could,  of  course,  be  accommodated  in 
larger-unit  bargaining;  however,  they  are 
but  one  of  a  congery  of  concerns  and 
special  problems  that  make  nurses  a 
substantial,  unique  group. 

13.  RN  bargaining  units  and  strikes. 
There  is  testimony  that  there  have  been 
many  strikes  by  nurses  (King,  Chi  11  41, 
46,  28;  Whelan,  Chi  U  59-61,  85; 
Comment  304:  one-third  of  20  strikes  at 
Kaiser  since  1974  amendments  are  in 
RN-only  units),  and  that  some  of  these 
strikes  have  lasted  for  a  long  time  (e.g., 
Ashtabula  Hospital,  Ohio,  572  day 
strike:  King,  Chi  II  28,  59-61).  However, 
according  to  available  FMCS  data,  only 
3.3%  of  all  health  care  contract 
negotiations,  including  nurse  bargaining, 
resulted  in  strikes.  The  strike  percentage 
in  any  given  year  never  exceeded  5.1% 
and  fell  below  2%  in  several  years. 
Moreover,  during  the  1984-1987  period, 
strikes  in  the  health  care  industry 
occurred  far  less  often  than  in  other 
industries.  1.5%  v.  2.4%.  (WS  Schoen  at 
28;  AFLr-CIO  Exh.  6.) 


There  was  testimony  that  RN  strikes 
are  particularly  disruptive  because  RNs 
constitute  the  largest  group  of  hospital 
employees.  For  example,  there  was  a 
strUce  of  6,000  nurses  in  MinneapoUs-St. 
Paul  in  1984  over  job  security  (Patek, 
MNA,  Chi  I  51,  63).  But  there  was  also 
testimony  that  where  strikes  occurred, 
the  hospitals  continued  operation 
(Whelan,  Chi  U  59-60;  Viat,  3471). 
Moreover,  we  must  also  be  mindful  that 
in  an  all-professional  unit,  RNs,  because 
of  their  predominance,  could  generally 
obtain  an  affirmative  stjike  vote  even  if 
all  the  other  professionals  were 
opposed.  Because  such  a  strike  would 
involve  all  professionals  in  the  hospital, 
greater  disruption  of  hospital  services 
would  result  than  with  a  separate  RN 
unit.  (ANA  Conmients  173.)  Finally,  for 
18  years  ANA  had  a  no-strike  policy 
(Shepard,  4931-32;  Comment  293(k). 
Flanagan,  Collective  Bargaining  and  the 
Nursing  Profession  at  14-15),  and  CNA 
has  adopted  a  standing  policy  that  in  the 
event  of  an  impasse  in  arbitration,  it  will 
offer  binding  arbitration  before  resorting 
to  strike  action  (Absalom,  WS  at  8-9, 
12-13, 15-16  &  3286-98: 1974  strike 
resolved  by  FMCS:  1978  shift  rotation 
disagreement  resolved  by  advisory 
arbitration;  1980  disagreement  on 
nursing  shortage  resolved  by  mediation- 
arbitration). 

The  AHA  argues  that  the  history  of 
the  RN-only  unit  bargaining  does  not 
support  a  conclusion  that  potential  work 
disruptions  are  not  increased  by 
creation  of  multiple  professional 
bargaining  units,  since  the 
overwhelming  majority  of  facilities 
where  RN  units  exist  have  no  other 
professional  units  (AHA  Br.  24). 
However,  because  in  all  likelihood  the 
latter  phenomenon  would  continue  to 
exist,  this  argument  is  not  entitled  to 
great  weight. 

Some  commentators  argued  that 
multi-professional  units  may  lead  to 
sympathy  strikes  (Bennett,  3045: 
Comment  13,  Corkin).  However,  most 
no-strike  clauses  in  hospital  contracts 
forbid  sympathy  work  stoppages,  and 
there  was  evidence  it  is  common  for 
RNs  to  cross  picket  lines  set  up  by  non- 
nurse  health  care  workers  (Sackman, 
3585;  Lipari,  3696;  Korn,  4889;  Roth, 
3152-53).  If  sympathy  strikes  were  a 
problem,  it  appears  that  they  could  be 
significantly  reduced  by  mandating 
common  expiration  dates  for  all  hospital 
contracts,  a  proposition  which,  the 
evidence  showed,  hospitals  frequently 
or  even  universally  have  rejected 
(Absalom.  3318-19:  Affiliated  Hospitals 
refused  to  allow  new  expiration  date  to 
coincide  with  expiration  of  other 
contracts;  Clark,  4683-85:  no  common 
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expiration  dates  for  initial  contracts; 
Abelow,  249-50:  no  push  from  any 
parties  to  coincide  RN  contract 
expiration  with  master  contract  of 
League  of  Voluntary  Hospitals;  Lipari, 
3697:  employer  opposes  common 
expiration  dates). 

14.  Jurisdictional  disputes.  The  record 
does  not  reveal  a  single  jurisdictional 
dispute  between  unions  of  professional 
employees  (Fine.  3156-3158).  Witnesses 
who  asserted  that  such  jurisdictional 
disputes  would  arise  did  not 
substantiate  their  claims  (Dalstrom,  339; 
O'Connell,  440;  Dauner,  3199;  Emanuel, 
3503-04;  WS  Canmiarata  at  7).  In  fact, 
the  most  typical  job  duty  issues 
involving  jurisdictional  lines  are 
between  RNs  and  nonprofessionals,  i.e., 
LPNs  and  nurses'  aides  (WS  Shea  at  14). 
These  types  of  issues  would  arise  even 
if  the  RNs  were  placed  in  an  all- 
professional  unit. 

As  was  the  case  with  regard  to 
strikes,  the  AHA  argues  that  an 
assessment  of  the  impact  of  multiple 
professional  units  on  jurisdictional 
disputes  can  only  exist  where  there  are 
two  or  more  units  represented  by  labor 
organizations  in  a  facility,  and  there  are 
very  few  such  instances  (AHA  Br.  24). 
For  this  same  reason,  we  believe  the 
argimient  that  there  is  a  potential  for 
jurisdictional  disputes  among 
professionals  where  a  separate  RN  unit 
is  given,  is  speculative.  To  the  extent  the 
record  deals  with  this  matter,  it  shows 
that  any  issues  regarding  the  possible 
overlapping  duties  of  professionals  have 
in  the  past  been  fought  out  in  the  public 
arena.  For  example,  attempts  by  other 
groups  to  perform  some  of  the  nurses' 
duties  under  their  scope  of  practice  in 
California  were  dealt  with  by  the 
legislature.  (Dumpel,  3278-79.)  In  any 
event,  as  noted  supra,  (see  subsection 
(B)(9)  on  cross-training  and 
interchange),  interchange  of  duties 
between  professionals  appears  minimal. 

15.  Nursing  shortage.  It  is  common 
knowledge,  and  the  record 
substantiated,  that  currently  there  is  an 
unprecedented  and  severe  nursing 
shortage  (Absalom,  3295;  Shea,  5235;  WS 
Schoen  at  16,  citing  ANA  Report  on 
Hospital  Nursing  Supply).  Some 
hospitals  have  delegated  some 
traditional  RN  functions,  not  reserved  to 
RNs  by  law,  to  employees  with  no  RN 
training.  Additionally,  hospitals 
currently  have  more  seriously  ill 
patients  (higher  acuity)  than  historically 
reported.  Less  qualified  nurses,  and 
fewer  nurses,  will  be  forced  to  attend  to 
more  seriously  ill  patients,  leading  to  a 
lower  level  of  care  and  more  stress  for 
the  remaining  RNs  who  may  then  opt 


out  of  nursing.  (ANA  Br.  101,  and 
articles  cited  therein.) 

Nurses  testiHed  that  they  view 
collective  bargaining,  in  their  own  unit, 
as  the  vehicle  for  improvement  in  their 
working  conditions  and  for  allowing 
them  a  voice  in  patient  care  (Ballard,  72; 
Lumpkin.  85-86).  Additionally,  hospitals 
are  bying  innovative  proposals  for 
nurses:  opening  contracts  for  them 
alone,  raising  wages,  setting  weekend 
differentials.  Some  think  that  if  other 
professionals  are  included  in  units  with 
RNs,  problems  could  arise  if  such 
changes  are  also  not  implemented  for 
non-nursing  professionals.  (Wilson, 
5071;  Saporta,  5116.) 

It  has  been  eirgued  that  the  Board 
should  not  give  special  consideration  to 
a  group  in  temporary  crisis  or  other 
groups  will  also  make  demands  for 
separate  units  (Comment  65,  Milford 
Hospital).  However,  while  the  evidence 
establishes  that  the  situation  is  a  serious 
one  and  appears  to  be  growing  more 
serious  with  time  (ANA  Br.  100-101,  and 
articles  cited  therein),  we  view  this  as 
only  one  valid  factor  in  determining  the 
appropriateness  of  a  unit  limited  to  RNs. 
The  concern  that  this  will  lead  other 
professionals  to  follow  suit  is 
speculative,  and  insufficient  reason  to 
deny  RNs,  who  have  already 
established  their  unique  concerns  and  a 
highly  separate  identity,  a  separate 
bargaining  unit. 

16.  Proliferation  of  units.  As  has  been 
documented  elsewhere,  the  evidence  in 
the  record  does  not  support  the 
assumption  that  the  recognition  of  RN- 
only  units  will  lead  to  a  demand  by 
other  professional  groups  to  organize  as 
separate  units.  In  fact,  as  previously 
indicated,  the  AHA  acknowledges  in  its 
brief  that  in  the  overwhelming  majority 
of  faciUties  where  RN  units  exist,  other 
professionals  have  not  been  represented 
in  separate  units.  (AHA  Br.  at  24.)  SEIU 
health  care  organizing  director  Splain 
concluded  that  10  years  of  statistics 
show  relatively  little  organizing  in 
residual  hospital  units.  There  are  16 
hospitals  in  Ohio  that  have  a  separate 
RN  unit,  and  only  one  unit  in  which 
professionals  other  than  RNs  are 
represented  separately.  (King,  Chi  II  38- 
39;  Shepard  4927.)  Health  care  workers 
organize  no  more  frequently  in  facilities 
where  some  workers  engage  in 
collective  bargaining  than  they  do  in 
facilities  where  no  bargaining  units  have 
been  represented  (WS  Splain  at  14-17). 
One  witness  testified  that  a  typical 
hospital  has  an  RN  unit,  an  LPN  unit  or 
technical  unit,  a  service  and 
maintenance  unit,  and  sometimes  an 
operating  engineers  unit  (WS  Patek  at 
4). 


C.  Conclusion 

We  have  carefully  considered  the 
evidence  in  the  hearings  as  to  how  a 
separate  RN  unit,  or,  in  the  alternative, 
an  all-professional  unit  including  RNs, 
might  fare,  based  on  the  realities  of 
hospital  operations,  organizing,  and 
collective  bargaining.  We  conclude 
based  on  this  evidence  and  the 
arguments  advanced  that  a  separate  RN 
unit  is  appropriate  for  collective 
bargaining  purposes.** 

For  many  years,  RNs,  who  constitute 
a  significant  portion  of  the  health  care 
workforce,  have  demonstrated  their 
commitment  both  to  their  careers  in  the 
health  care  industry  as  well  as  their 
patients'  well-being.  During  the  time 
period  following  St.  Francis  II,  it 
appears  that  RNs  consistently  desired 
separate  RN  units  but  were  compelled  to 
organize  into  all-professional  units  in 
order  to  avoid  prolonged  litigation. 
However,  even  when  the  RNs  were 
forced  to  include  other  professionals  in 
their  units,  the  organizing  drives  were 
quite  similar  to  prior  nurses-only 
campaigns. 

Moreover,  it  is  apparent  from 
testimony  taken  at  the  hearings  that 
non-nursing  professionals  did  not  wish 
to  be  included  in  a  unit  with  RNs.  If  we 
ignore  the  perspective  of  the  smaller, 
non-nursing  professionals  group,  i.e.,  the 
animosity  expressed  toward  their 
inclusion  with  RNs  as  well  as  their 
concern  that  their  "voice"  will  not  be 
heard,  then  we  are  disregarding,  at  least 
in  part,  one  of  our  major  objectives.  As 
previously  indicated,  the  Board  seeks  to 
avoid  finding  too  large  a  unit 
appropriate,  as  this  may  result  in  "too 
diversiHed  a  constituency  which  may 
generate  conflicts  of  interest  and 
dissatisfaction  among  fringe  groups, 
making  it  difficult  for  the  union  to 
represent  *  *  *."  See  section  III, 
Standard  To  Be  Applied,  supra.  This 


**  In  making  our  decision  on  this  issue,  we  have 
considered  St  Vincent  Hospital  and  Health  Center, 
285  NUIB  No.  64  (Aug.  19, 1987),  a  fairly  recent  case 
in  which  we  held  in  an  adjudicatory  proceeding  that 
a  separate  RN  unit  was  inappropriate.  In  so  doing 
we  found,  inter  alia,  that  all  of  the  employer's 
professional  employees  "share  common  personnel 
policies  and  procedures  and  fringe  benefits  and 
have  sufficient  contacts  and  interaction  to  support 
the  finding  that  the  smallest  appropriate  bargaining 
unit  is  one  consisting  of  all  of  the  Employer's 
professional  employees."  Id,  slip  op.  at  13.  Having 
now  had  the  opportunity  to  consider  the  substantial 
empirical  evidence  adduced  in  this  rulemaking 
proceeding,  we  have  a  far  better  understanding  of 
the  RNs'  training,  functions,  interests,  and 
involvement  in  hospital  operations,  and  of  the 
actual  and  potential  ramifications  of  each  type  of 
unit.  For  the  reasons  stated  in  this  section,  were  we 
to  apply  the  empirical  evidence  presented  in  these 
hearings,  we  might  well  reach  a  different  result  in 
St.  Vincent 
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latter  point  appears  to  be  a  concern  of 
nursing  and  non-nursing  professionals 
alike,  and  is  one  reason  we  have 
decided  to  permit  RNs  to  seek 
bargaining  rights  apart  from  other  health 
care  professionals. 

There  was  also  testimony  that  would 
lead  us  to  believe  that  some  hospital 
employers'  true  concern  with  prohibition 
of  separate  RN  units  was  not  possible 
fragmentation  but  rather  defeating 
organization.  This  was  demonstrated  by 
evidence  of,  inter  alia,  employer 
opposition  to  bargaining  with  the  RNs 
and  other  professionals  in  one  unit 
when  an  all-professional  unit  was 
finally  certified,  despite  these  same 
employers'  earlier  efforts  to  require  that 
all  professionals  be  included. 

The  distinct  functions  and  collective 
bargaining  interests  of  RNs  compel  the 
conclusion  that  a  separate  RN  unit  is 
warranted.  RNs  are  a  unique  group  in 
that  their  profession  demands 
continuous  interaction  with  patients. 
Additionally,  because  of  licensure 
limitations,  other  professionals  may  not 
perform  RN  work  and  vice  versa.  RNs 
have  a  separate  labor  market,  and 
scheduling  issues  are  more  of  a  concern. 
These  factors  and  others  discussed 
supra  support  a  finding  that  collective 
bargaining  by  RNs  as  a  separate  unit 
should  be  permitted. 

The  industry  has  contended  that 
adverse  consequences  would  follow 
having  separate  RN  units,  such  as 
strikes,  jurisdictional  disputes,  and 
proliferation  of  units.  The  testimony 
proffered  at  the  hearings  has 
satisfactorily  alleviated  any  concern  we 
had  over  these  possibilities. 

Finally,  we  are  mindful  of  the  growing 
problem  involving  the  nursing  shortage. 
While  separate  representation  for  the 
RNs  does  not  provide  the  complete 
solution  to  this  problem,  we  believe  that 
it  is  an  important  step  toward  making 
the  nursing  profession  a  more  attractive 
employment  opportunity  as  the  separate 
concerns  of  RNs  are  addressed  more 
directly  in  a  separate  RN  unit. 

VI.  Physicians 

In  our  Notice  of  Proposed  Rulemaking, 
we  provided  for  separate  units  of 
physicians  in  acute  care  hospitals 
having  more  than  100  beds.  Although  we 
did  not  anticipate  the  formation  of  many 
such  units,  we  stated  we  would  permit 
them  because  of  physicians'  separate 
education,  training,  and  skills,  and 
particularly  because  of  physicians' 
unique  position  as  the  ultimate 
supervisors  of  patient  care. 

As  discussed  infra,  we  have  decided 
not  to  differentiate  between  hospitals 
having  more  than  100  beds  and  those 
having  fewer.  However,  as  with  RNs, 


see  section  V,  supra,  the  evidence 
produced  during  this  proceeding 
supported  the  proposed  separate  unit  of 
physicians. 

Doctors  have  considerably  more 
training  than  other  professionals,  i.e., 
four  years  of  medical  school  plus  two  to 
six  years  of  post-graduate  residence 
training,  working  as  student  residents  in 
hospitals  imder  the  tutelage  of  licensed 
physicians  (WS  Cornfield). 
Doctors  have  the  singular 
responsibility  of  directing  all  other 
patient  care  employees;  the  JCAH 
charges  doctors  with  overall 
responsibility  for  the  quality  of 
professional  services  (Robinson,  3650- 
51;  WS  Todd  at  4-5,  citing  1987 
Accreditation  Manual).  Malpractice 
claims  are  filed  against  doctors  because 
they  are  responsible  for  medical 
treatment  (Robinson,  3652).  The  AHA 
contends  that  all  professionals  are  held 
responsible  for  malpractice  (AHA  Br. 
30);  while  we  do  not  doubt  the  truth  of 
this  assertion  in  some  circumstances, 
the  AHA  offered  no  details. 

It  is  common  knowledge  that  doctors 
earn  substantially  more  than  other 
professionals.  They  are  frequently 
salaried,  entering  into  individual 
employment  contracts  with  hospitals 
rather  than  having  an  overall  wage  scale 
applied  to  them.  (Comment  94,  Somers; 
Robinson,  3652;  NYS  Federation  of 
Physicians'  and  Dentists'  position  paper 
Exh.  D.) 

Supervision  of  doctors  is  limited  and 
is  generally  done  by  other  doctors 
(Robinson,  3651;  Comment  293, 
Feldsine).  While  we  recognize  that  other 
professionals  are  also  commonly 
supervised  by  their  peers  (Comment  71, 
Kowalski,  St.  Mary's  Hospital),  as 
indicated  doctors  are  ultimately 
responsible  for  the  care  given  patients. 
Doctors,  of  course,  work  with  other 
employees,  particularly  on  teams,  or 
committees  (Comment  137,  McDonough 
Hospital;  Mixon,  Chi  II  291;  Comment 
248,  appending  statement  from  Spitzer  of 
Cedars-Sinai).  However,  we  are 
persuaded  by  the  evidence  that  the  team 
approach  does  not  change  the  duties  of 
doctors,  which  are  limited  by  law.  Other 
employees  are  not  permitted  to  do  work 
within  doctors'  scope  of  practice.  (Todd. 
4348;  Comment  269.  Todd.  AMA.) 

Aside  from  the  other  factors  noted, 
doctors  have  particular  interest  in 
bargaining  about  medical  education, 
malpractice  insurance,  and  input  into 
patient  care  decisions  (Robinson,  3655). 
They  have  little  interest  in  the  issues  of 
special  concern  to  RNs,  such  as  floating, 
per  diem,  uniform  allowances,  overtime, 
etc.  (NYS  Federation  of  Physicians'  and 
Dentists'  position  paper,  Exhs.  B,  D,  E. 
and  F),  and  are  outnumbered  by  nurses 


at  a  ratio  of  at  least  15:1  (Todd.  4324. 
4328),  and  perhaps  20:1  (AHA  Br.  28). 
We  are  concerned  that  if  doctors  were 
forced  to  be  included  in  the  same  unit 
with  nurses  and  other  professionals, 
doctors'  interests  would  be 
overwhelmed  (Todd,  4324).  Florida,  after 
10  years,  removed  doctors  from  an  all- 
professional  unit  in  state  facilities 
because  of  money  considerations 
(Lumpkin,  100, 111-12).  In  one  wall-fo- 
wall  unit  including  doctors,  the  hospital 
wanted  raises  just  for  dociors  because 
of  recruitment  proble.Tis:  the  union 
opposed  this  because  it  would  give 
raises  just  to  one  group  in  the  unit 
(Robinson,  3654-55).  A  number  of 
employers  similarly  expressed  concerns 
about  putting  physicians  in  units  of 
other  professionals  (Comment  94, 
Somers,  attorney  to  many  health  care 
facilities;  Comment  304,  Kaiser 
Permanente;  Comment  1.  Lancaster 
Fairfield  Community  Hosp.;  Comment 
17.  Middletown  Rej^ional  Hosp.; 
Comment  48,  St.  Vincent's  Medical 
Center,  Bridgeport;  Comment  141, 
AyTCs).  A  wall-to-wall  unit  at  O'Bleness 
Hospital  did  not  include  doctors  (AHA 
Exh.  8D). 

While  the  number  of  doctors 
employed  in  hospitals  is  small,  and  the 
percentage  of  employed  doctors 
compared  to  other  employees  remains 
about  the  same,  the  actual  number  of 
employed  doctors  is  increasing  (Todd. 
4335),  and  there  is  some  evidence  that 
doctors  are  organizing  at  increasing 
rates  (API  Exh.  4). 

We  are  persuaded  that  the  evidence 
weighs  in  favor  of  a  separate  unit  for 
physicians,  where  sought.  Thus,  to 
include  them  with  RNs  and  other 
professionals  seems  likely  to  lead  to 
divisiveness  and  quite  possibly  to 
conflicts  of  interest.  We  have  found  no 
evidence  that  to  grant  doctors  a 
separate  unit  would  lead  to  repetitious 
bargaining,  frequent  strikes,  or 
jurisdictional  disputes.  We  believe  the 
proper  balance  is  struck  in  favor  of  a 
separate  unit  for  all  physicians,  where 
requested. 

VII.  Other  Professionals 

In  our  original  Notice  of  Proposed 
Rulemaking,  we  tentatively  provided  for 
a  separate  unit  of  all  professional 
employees,  excluding  registered  nurses 
and  physicians,  in  acute  care  facilities 
having  over  100  beds.  We  noted  that 
section  9(b)(1)  of  the  Act  mandated 
separate  representation  for  professional 
employees  unless  a  majority  of  those 
employees  vote  for  inclusion  in  a  unit 
with  non-professionals.  In  view  of  the 
provision  for  separate  RNs'  and 
physicians'  units,  it  was  and  continues 
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to  be  necessary  to  provide  for  a  separate 
unit  of  professionals  excluding  these 
two  classifications  although,  as  noted 
supra,  we  have  decided  to  abandon  the 
proposed  100-bed  differentiation. 

A  number  of  so-called  "other 
professionals"  appeared  in  person  at  the 
hearings  to  testi^.  In  general,  they 
confirmed  the  lack  of  interest  which 
RNs  exhibited  towards  their 
circumstances,  and  the  fact  that,  despite 
their  different  professions,  they  were 
able  to  achieve  collective  bargaining  in 
all-professional  units,  excluding  RNs 
and  physicians.  (Indelicato,  social 
worker,  3673,  3678;  Ahmed,  laboratory 
technologist,  3705-06;  CrisafuUi, 
pharmacist,  3711,  3737.)  In  a  comment, 
physical  therapists  expressed  a 
preference  for  their  own  separate  unit, 
but  if  placed  with  other  professionals 
they  would  prefer  that  unit  did  not 
include  RNs  (Comment  134).  Some  fear 
was  expressed  that,  because  of  their 
numbers,  RNs  (and  also  technicals) 
would  overwhelm  the  other 
professionals  if  included  in  the  same 
unit  with  them  (Ratner,  3731-32;  WS 
Cornfield,  Table  1). 

A  number  of  "other  professional" 
classifications  work  relatively 
independently,  and  have  no  immediate 
direct  supervision  (Ratner,  3735).  They 
generally  work  the  day  shift,  on 
weekdays  (Indelicato,  3681),  though 
some  work  on  other  shifts  (see,  e.g.. 
Comment  275,  Presbyterian  Hospital). 
As  a  group  they  have  high  prestige 
within  the  hospital  because  of  their 
superior  education  and  training  (WS 
Cornfield,  Table  6). 

Despite  the  desire  expressed  by  some 
other  professionals  for  their  own 
separate  units,  and  despite  some  history 
of  separate  representation  of  each 
profession,  mainly  in  New  York  (see, 
e.g..  Friedman,  5038),  it  seems  clear  to  us 
that  to  provide  for  such  additional  units 
might  create  the  proliferation  which 
Congress  meant  to  avoid.  Moreover, 
despite  the  existence  of  some  units 
combining  technicals  with  other 
professionals  (see.  e.g.,  Willman.  4480, 
4483,  4485.  4486;  Shea,  5208;  Robfogel, 
Chi.  II,  224),  Sec.  9(b)(1)  of  the  Act 
prohibits  such  a  combined  unit,  unless 
the  professionals  separately  vote  for 
inclusion  with  the  non  professionals. 
Accordingly,  based  on  the  above,  we 
affirm  the  appropriateness  of  a  separate 
unit  of  all  professional  employees,  other 
than  RNs  and  physicians. 

VIII.  Technicals 

A.  Introduction 

In  our  Notice  of  Proposed  Rulemaking, 
we  tentatively  determined  that  technical 
employees  constituted  a  separate 


appropriate  bargaining  unit.  Among  the 
reasons  we  expressed  were: 

(a)  That,  in  comparison  with  other  non- 
professionals, they  typically  have 
significantly  higher  levels  of  skill  and 
training,  and  are  paid  substantially  more: 

(b)  That  it  has  been  the  Board's  consistent 
practice  to  approve  separate  units  of 
technical  employees;  and 

(c)  That  these  separate  units  generally  have 
met  with  approval  from  the  courts  of  appeals. 

After  carefully  considering  the 
evidence  presented  during  the 
rulemaking  proceedings,  we  have 
determined  that  technical  employees 
appropriately  constitute  a  separate 
bargaining  unit. 

B.  Technical  Employees  Are  Separate 
and  Distinct  From  Other  Non- 
Professional  Employees 

1.  Education,  licensing,  training,  and 
skills.  Technical  employees  are  found  in 
major  occupational  groups  including: 
medical  laboratory,  respiratory  therapy, 
radiography,  emergency  medicine,  and 
medical  records.*^  (WS  McKinney,  2.) 
The  evidence  presented  at  the  hearings 
demonstrates  that  technical  employees 
perform  jobs  involving  the  use  of 
independent  judgment  and  specialized 
training,  as  opposed  to  service  and 
maintenance  employees  who  generally 
perform  unskilled  tasks  and  need  only  a 
high  school  education  (AFL  Br.  32,  citing 
Southern  Maryland  Hospital  Center,  274 
NLRB  1470  (1985);  McKinney,  5502-03, 
5523-24;  Colbert,  5020;  WS  Shea  at  20). 
Testimony  indicated  that  the  gap 
between  technical  employees  and 
service  and  maintenance  workers 
actually  is  widening,  with  higher  levels 
of  technical  skills  more  closely  aligned 
to  professional  job  categories  rather 
than  to  other  non-professional 
categories  (WS  Shea  at  20;  WS  Schoen 
at  14  and  5175-76).  Thus,  technical 
employees  occupy  a  high-prestige  status 
distinct  from  other  categories  of  non- 
professional employees  because  of  the 
training  requirements  for  their  jobs  (WS 
Cornfield  at  12-13). 

Technical  employees  further  are 
distinguished  by  the  support  role  they 
play  within  the  hospital,  and  by  the  fact 
that  they  work  in  patient  care.  Examples 
of  their  work  include:  routine  clinical 
tests  performed  by  medical  laboratory 
technicians;  general  respiratory  care 


''Although  we  note  that  historically,  those 
employees  who  enter  and  decode  patient  data  in 
medical  records  have  been  placed  in  service  and 
maintenance  units  or  overall  non-professional  units 
(see  e.g..  Levine  Hospital  of  Hayward,  219  NLRB  327 
(1975):  Duke  University,  228  NLRB  470  (1976)),  the 
inclusion  of  "medical  records  technicians"  in  a 
separate  technical  unit  may  be  litigated  as  a  unit 
placement  issue  when  it  arises,  on  a  case-by-case 
basis. 


administered  by  respiratory  therapists; 
and  x-rays,  ultrasound  procedures,  and 
CAT  scans  performed  by  various 
technicians.  (WS  Briguglio  at  3.) 

Contrary  to  the  AHA's  statement  that 
"no  evidence  of  separate  or  distinct 
employment  attributes  of  technical 
employees  was  presented  at  the 
hearings"  (AHA  Br.  33),  the  evidence 
shows  that  all  health  care  technical 
employees  have  significant  additional 
education  and/or  training  beyond  high 
school,  including:  community  college 
associate  degree  programs  which 
provide  math  and  science  background 
beyond  that  which  high  schools  offer 
(WS  McKinney  at  5);  vocational  training 
programs  run  by  hospitals  (WS 
McKinney  at  7);  programs  at  accredited 
schools  of  technology  (WS  Briguglio  at 
2);  and,  in  some  fields,  a  full  4-year 
college  degree  (Schoen,  5176;  McKinney. 
5477). 

Further,  the  evidence  indicates  that 
most  hospital  technical  employees  are 
either  certified  (usually  by  passing  a 
national  examination),  licensed,  or 
required  to  register  with  the  appropriate 
state  authority  (Willman,  4474),  although 
laws  regarding  such  licensure, 
registration,  training  and  quahfications 
vary  throughout  the  country  (Ahmed. 
3709-11). 

There  was  evidence  that  some 
deskilling  is  occurring  in  the  technical 
categories,  reducing  the  need  for  higher 
skills  in  operating  some  equipment; 
however,  the  evidence  further  shows 
that  it  is  not  across-the-board 
(McKinney,  5485).  Further,  hospitals 
must  purchase  expensive  and 
complicated  equipment  to  deskill  a  task  ' 
(McKinney,  5486);  and  where,  for 
example,  a  technologist's  work  may  be 
deskilled,  it  then  would  be  performed  by 
a  technician  rather  than  by  a  service 
worker  (McKinney,  5513-14;  Berliner, 
5633-34). 

2.  Wages,  hours,  and  working 
conditions.  Although,  in  general, 
hospitals  apply  similar  benefit  and  labor 
relations  policies  to  technical  and  other 
non-professional  employees,  the 
evidence  shows  that  the  wages  and 
hours  of  technical  employees  differ 
significantly  from  those  of  the  other  non- 
professionals (Mass.  Hospital  Assn.. 
Comment  105).  Technicians  were  shown 
to  occupy  the  middle  ranks  in  the 
hierarchy  of  health  care  workers,  and 
the  evidence  presented  regarding 
hospital  pay  scales  reflects  this  standing 
(WS  Schoen  at  15).  On  the  average, 
technicians  earn  $2,000  per  year  more 
than  service  workers  in  this  industry 
(WS  Schoen  at  15,  Table  1;  Henry,  3084- 
85).  While  the  wages  of  service  workers 
are  tied  to  the  unskilled  labor  market, 
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and  those  of  business  office  clericals 
and  skilled  maintenance  workers  are 
similar  to  those  of  comparable  jobs 
outside  the  industry,  technicians'  wages 
are  tied  to  the  earnings  of  the  more 
highly  skilled  technologists  with  whom 
they  work,  and  they  generally  earn 
approximately  75%  of  what  the 
technologists  earn  (WS  McKinney  at  12- 
13,  &  5479).  Thus,  management  needs  to 
provide  higher  entry  wages  for 
technicians  than  for  service  workers 
(Shea,  5238-39;  Briguglio,  5300-01; 
Henry,  3084-88). 

Technical  employees  work  daytime 
hours,  with  evening,  night,  and  weekend 
skeleton  crews,  while  business  office 
clericals  work  daytime  hours  and 
service  and  maintenance  employees  are 
staffed  on  a  24-hour  basis  (Colbert, 
501&-17). 

3.  Supervision.  The  evidence  indicates 
that  technical  employees  usually  have 
separate  supervision  from  other  non- 
professional employees;  however,  this 
may  differ  from  facility  to  facility.  For 
example,  a  supervisor  of  some  technical 
employees  may  also  supervise  business 
office  clericiis;  or  a  laboratory  managar 
who  supci  vises  technical  employees 
also  m;iy  supervise  some  rcrvice  and 
maintenance  employees.  (Mass.  llosp. 
Assn.,  C'vnnunl  105;  BrigiiRlio,  5:'00.) 

4.  Contact  with  other  employees. 
Technical  t 'uployees  typiCiily  perform 
Ihtir  work  in  laboratories  or  in  technical 
dcparlmon'.s.  and  not  in  patient  care 
ureas  (AFL  3r.  41;  Booth,  3u9j),  although 
t'ne  AHA's  brief  states  Ih-Tt  more 

h  .".pilals  are  be-^inning  to  locjte  some 
laboratory  f:>cilitjes  in  patient  care  areas 
nnrf  tcchric  als  may  have  direct  and 
cni>tinuing  ir.volvemtnt  with  other 
cutcgories  of  employees  as  well  as  with 
pat-ents  (.\iiA  Br.  33).  The  tasks  that 
technical-s  perform,  such  as  processing 
and  rLviev.'ir,,''  patient  specimens,  taking 
xi.ivs,  LKC^s  and  EEGs,  are  considered 
a:icil!ary  services,  diii,",nostic  in  nature 
(AFL  Br.  41).  Technicals  have  no  contact 
with  business  office  clericals,  and  only 
minimal  contact  with  service  f  niployecs, 
but  in  a  typ::;.il  laboratory,  work  v.ith 
doctors,  technologists,  clericals,  and 
messennej  s  ( WS  Briguglio,  4-5;  Colbert, 
5017-18;  AHA  Br.  33).  The  evidence 
shows  that  LPNs  do  woik  in  patient  cars 
arecis  and  provide  direct  patient  care; 
however,  the  Board  has  found  them  to 
be  appropriately  included  witli 
technicals  in  light  of  their  skill  level  and 
the  requirement  that  they  be  licensed 
(AFL  Br.  41  citing  NLRB  Exh.  5,  revised). 

5.  Cross  training.  There  is  no 
temporary  interchange,  and  little 
permanent  interchange  between 
technical  employees  and  other  non- 
professionals because  of  the  difference 
in  skills,  the  specialized  functions  of  the 


technicals,  and  the  differences  in  their 
education  (Shea,  5221-22).  Service 
workers  typically  have  only  a  high 
school  education  or  less  and  cannot  be 
placed  in  technical  positions  in  the 
absence  of  elaborate  training  programs 
(McKinney,  5481).  Contrary  to 
statements  of  industry  witnesses  who 
maintain  that  a  service  worker  could 
take  a  six-week  training  program  and  be 
able  to  read  EKG  equipment  (King, 
5488),  we  are  persuaded  that  technical 
training  requires  full  or  nearly  fuUtime 
education,  and  a  high  school  education 
does  not  provide  the  mathematics  and 
science  background  necessary  (WS 
Shea  at  21). 

The  evidence  shows  that  cross- 
training  programs  are  being  offered  at 
some  hospitals  and  colleges;  however, 
training  prograns  and  funds  to  provide 
classroom  instruction  for  hospital 
employees  are  rare  in  hospitals  that  are 
not  unionized  (Schoen  Supplemental 
Statement).  Thus,  the  majority  of  cross- 
training  that  occurs  is  among  the 
technical  categories  themselves  (LPNs 
doing  EKG  woik  fcrmorly  done  by  EKG 
technicians;  medical  technologists 
adn.inistering  blood  gases  previously 
administered  by  respiratory  techriicians) 
(St.  Anthony's  Hey'lh  Corp.,  Comment 
142;  St.  Joseph  Mercy  liuspital,  Iowa, 
Comment  243).  Moreover,  new 
technology  has  brought  about  a  decline 
in  lechi.ician  jobs  requiring  only 
minimal  training,  while  increasing  the 
need  for  more  intensely-trained 
technicians,  thus  widening  the  gap 
between  technical  employees,  v.ho  are 
becoming  more  skilled  and 
sophisticated,  and  service  and 
maintenance  workers  (WS  Schoen,  11- 
15;  Vi/S  Shea  at  21). 

6.  Career  paths  and  the  labor  mcrl.ct. 
Technical  employees  have  a  sp.perate 
career  path  and  labor  market.  Thoy  do 
not  sc-ek  !c.  tr-^n^fer  into  olh.^T  types  of 
non-proressl.^:;nl  jobs;  rather, 
tectmicians  may  seek  to  become 
technologists  in  the  same  line  of 
technical  work;  or  LPNs  may  seek  to 
become  RNs.  (O'Cleireacain,  5426;  Ryan, 
4733-39  )  While  some  LPNs  may  become 
RNd  ih.'-ough  ti  .iiniiig  programs, 
pro-?ression  to  technologist  is  m.ore 
difficult  for  technicians  because  of  the  4- 
year  college  requirement  for  many 
technological  positions  (WS  Schoen  at 
15;  McKinney,  5477).  Their  existing 
training  is  not  considered  a  "building 
block"  toward  technologist  status, 
without  successful  negotiations  v;ith 
licensing  and  accreditation  boards 
(Schoen,  Supplemental  Statement). 
Thus,  in  addition  to  little  mobility  in 
their  immediate  workplace,  it  is  also 
difficult  for  technicians  to  move  out  of 
that  workplace.  As  long  as  they  wish  to 


practice  their  specialities,  they  must 
remain  in  the  health  care  industry.  (WS 
McKinney  at  12.)  Statistics  show  that 
100%  of  job  placements  from  technical 
programs  are  in  health  care  occupations 
(Ryan,  4744).  In  contrast,  business  office 
clericals  and  skilled  maintenance 
workers  have  great  mobility  outside  the 
industry,  as  do  unskilled  service 
employees  (O'Cleireacain,  5427; 
Marshall,  4018-19). 

Evidence  presented  at  the  hearings 
shows  that  the  labor  market  for 
technicians,  which  until  recently  was 
expanding  steadily,  is  contracting 
(McKinney,  5474,  5478).  Witnesses 
testified  that  with  the  introduction  of 
cost  containment  techniques  into  the 
industry,  the  future  of  technical  workers 
is  in  a  state  of  flux.  Further,  even  though 
new  technology  and  equipment  continue 
to  be  developed,  at  the  same  time 
hospitals  are  seeking  to  save  on  labor 
costs  by  replacing  expensive,  skilled 
emiplcyees,  closing  laboratories,  and 
contracting  out  laboratory  services.  (WS 
McKinney  at  13;  Berliner,  5538.) 
Certificate  of  Need  programs  impose 
limits  on  the  addition  of  new  technology, 
further  reducing  the  need  for  new 
technicirns.  For  all  of  these  reasons, 
training  program.s  have  become  an 
important  bargaining  issue.  (Schoen, 
Supplemental  Statement.) 

C.  Organizing  and  Bargaining 

The  health  care  industry's  bargaining 
unit  proposals  in  1973-74  would  have 
allowed  a  separate  unit  for  technical 
employees  in  hospitals  (AFL  Br.  31);  and 
since  1974,  the  Board  has  continued  to 
find  separate  technical  units  appropriate 
(NLRB  Exh.  5.  revised;  Southern 
Maryland  Hospital  Center,  274  NLRB 
147G  (16,^5)).  As  we  noted  in  our 
proposed  rule,  court  decisions  have 
approved  the  Board's  determinotions  as 
to  technical  units.  See,  e.g.,  T'.'.  ^mvan 
,   Menwnal  Hospital  v.  NLRB.  711  F.2d 
848  (Blh  Cir.  1983);  NLRB  v.  Sweetwater 
Hospital  Association.  604  F.2d  454  (6th 
Cir.  1979).  See  also  Vicksburg  Hospital 
V.  NLRB.  653  F.2d  1070, 1075  (5th  Cir. 
1931).  Further,  the  evidence  shows  that 
technicals  choose  to  organize  in 
technical  groups  and  net  with  other  non- 
professionals i3ooth,  3686-83).  In  the  568 
hospitals  in  v.hich  a  union  affiliated 
with  the  AFL  represents  at  least  one 
bargaining  unit,  there  are  311  separate 
technical  units  (including  LPN  units), 
and  only  52  units  in  which  technical 
employees  and  other  non-professionals 
are  combined  into  a  single  bargaining 
unit  (AFL  Br.  4^1  and  Appendix  A;  Booth, 
3C8&-90).  In  addition,  LPNs  organize 
with  technicals  who  have  the  same 
training,  education,  licensure,  and 
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certification  requirements 
(Muehlenkamp,  4787). 

Organizing  drives  are  initiated  by 
employees  with  specific  concerns  and 
grievances  (WS  Splain  at  4;  Sackman, 
3592;  Schmidt,  3628;  Muehlenkamp, 
4784).  Other  interests  include 
professional  conferences,  training,  and 
rotations  (Colbert,  5019).  At  the 
hearings,  no  union  organizer  who  was 
asked  could  recall  any  situation  in 
which  technical  employees  sought  to 
include  business  office  clericals  or 
unskilled  service  workers,  or  vice  versa 
(Olson.  4718;  Muehlenkamp,  4784). 

Technical  employees  generally  choose 
to  have  separate  initial  contracts; 
however,  they  may  agree,  after  the 
initial  agreement  expires,  to  engage  in 
joint  bargaining,  but  retain  separate 
delegates  for  negotiations  and  for 
presenting  separate  issues  (Booth,  3688; 
Colbert.  5021-22).  Although  industry 
witnesses  maintain  that  the  fact  that 
technical  employees  organize  and 
bargain  their  first  contract  as  a  separate 
unit  does  not  justify  flnding  a  separate 
technical  unit  appropriate  where 
subsequent  bargaining  history  shows 
that  they  now  bargain  in  broader  units 
(St.  Luke's/Roosevelt.  Comment  224; 
AHA  Br.  32-33),  there  is  evidence  that 
difficulties  have  arisen  occasionally 
where  technicals  have  been  included 
with  maintenance  employees  and 
clericals  because  of  their  different 
training,  duties,  and  wages  (Logan, 
Comment  150,  pp.  3-4). 

D.  Proliferation 

Technical  units  generally  encompass 
a  wide  range  of  classifications,  including 
LPNs,  and  they  constitute  approximately 
17%  of  the  health  care  work  force — a 
substantial  complement  of  workers  (WS 
McKinney  at  2;  WS  Schoen  at  3,  5). 
What  evidence  there  is  shows  that 
strikes  involving  technical  employees 
alone  are  rare.  In  New  York  City,  for 
example,  strikes  involving  technical 
employees  occur  in  broader  units  of 
clericals,  service  and  maintenance,  and 
professional  employees.  (Long  Island 
Jewish  (LIJ)  Medical  Center,  Comment 
270.) 

E.  Other  Issues 

The  label  "technical"  may  no  longer 
define  a  particular  group  of  jobs,  and 
indeed,  the  union  witnesses  who 
appeared  at  the  rulemaking  hearings 
often  did  not  distinguish  between 
technicians  and  technologists  (Schoen, 
5175:  Ahmed,  3709-11;  McKinney,  5471- 
79:  WS  Briguglio  at  2-3.)  Technologists 
often  have  been  included  as 
professional  employees  in  professional- 
only  units.  See,  e.g..  Children's  Hospital 
of  Pittsburgh.  222  NLRB  588  (1976): 


Mercy  Hospitals  of  Sacramento,  217 
NLRB  765,  769  (1975).  Although  industry 
witnesses  urge  the  Board  to  consider  the 
practical  effect  of  the  difficulties  of 
resolving  issues  of  unit  placement,  and 
caution  that  there  may  be  "intense 
litigation"  over  unit  placement  which 
could  be  avoided  by  the  inclusion  of 
technicals  in  a  broad  non-professional 
unit  (AHA  Br.  34),  we  note  that,  even 
with  such  inclusion,  litigation  could 
continue  to  occur  over  which 
technicians  were  professional 
employees.  Individual  placement  issues 
always  have  been  present  in  the 
consideration  of  health  care  and  other 
cases.  In  our  opinion,  their  existence 
should  not  deter  the  Board  from  taking 
the  first  step,  i.e..  determining  the 
threshold  appropriateness  of  a  separate 
technical  unit. 

F.  Conclusion 

For  the  above  reasons,  we  determine 
that  separate  technical  units  are 
appropriate  for  collective  bargaining. 
The  evidence  clearly  demonstrates  that 
the  varied  technical  employees 
employed  in  the  health  care  industry  are 
appropriately  grouped  into  a  single  unit 
by  virtue  of  their  education,  training, 
and  specialized  skills,  and  do  not 
constitute  a  unit  so  large  as  to  be  overly 
diversified  and  hence  unwieldy  for 
organizing  and  collective  bargaining. 

IX.  Skilled  Maintenance 

A.  Introduction 

In  the  Notice  of  Proposed  Rulemaking, 
the  Board  tentatively  determined  that 
service  and  maintenance  employees 
constituted  a  separate  appropriate  unit 
and  that  skilled  maintenance  employees 
should  be  included  in  that  unit  rather 
than  represented  in  separate  skilled 
maintenance  units.  Among  the  reasons 
we  expressed  for  including  skilled 
maintenance  employees  in  the  broader 
service  and  maintenance  units  were: 

(a)  That  their  skill  levels  do  not,  at  times, 
greatly  exceed  those  of  other  service  and 
maintenance  unit  employees; 

(b)  That  they  work  throughout  hospital's 
facilities,  and  thus  frequently  come  into 
contact  with  other  service  and  maintenance 
employees: 

(c)  Their  inclusion  in  broader  units  will 
help  to  prevent  unit  proliferation:  and 

(d)  As  a  practical  matter,  the  Board's 
approval  of  separate  maintenance  units  had 
fared  poorly  in  the  courts. 

After  carefully  considering  the 
evidence  amassed  during  the  rulemaking 
hearings,  we  have  determined  that, 
contrarj'  to  our  earlier  impressions, 
skilled  maintenance  employees  can  and 
should  constitute  a  separate  appropriate 
bargaining  unit. 


B.  Relationship  to  Other  Employees 

1.  Functions  and  skill  level.  Evidence 
from  the  rulemaking  hearings  shows  that 
skilled  maintenance  employees  perform 
functions  apart  from  those  of  unskilled 
service,  maintenance,  and  clerical 
employees  in  that  these  employees  deal 
with  highly  complex  and  sophisticated 
systems  and  equipment  (Carrick,  3448- 
3450;  Jacquin,  5354-55:  Lake,  146-148). 
While  they  occasionally  perform 
routine,  unskilled  tasks,  skilled 
maintenance  employees  are  generally 
engaged  m  tne  operation,  maintenance, 
and  repair  of  the  hospital's  physical 
plant  sj stems,  such  as  heating, 
ventilation,  air  conditioning, 
refrigeration,  electrical,  plumbing  and 
mechanical  (Lake,  150-151;  Viat.  3457- 
59,  3476-77;  Hach.  5318;  Giblin,  5382-83). 
Work  on  these  systems  requires  abstract 
skills  and  knowledge  at  levels 
considerably  higher  than  those  of  other 
non-professional  hospital  employees 
(Marshall,  4010-4012;  Hammond  Exh.  1. 
pp.  340-45.  580-623;  Cornfield.  5698;  WS 
Cornfield  at  4-6,  citing  Dictionary  of 
Occupational  Titles  of  U.S.  Employment 
and  Training  Administration).  Skilled 
maintenance  employees  are  rated  more 
highly,  for  example,  even  than 
physicians  on  the  manipulation  of 
"things"  (WS  Cornfield  at  5).  Skilled 
maintenance  employees  are  frequently 
required  to  have  postsecondary  training 
in  their  field,  such  as  vocational  or  trade 
school.  Even  the  lower  skilled 
maintenance  employees  in  plant 
operations  and  maintenance  are 
required  to  have  higher  skills  than  those 
required  of  service  employees.  (Jacquin, 
5363-64.  5374.  5377;  Viat,  3459-60; 
Giblin.  5384.) 

2.  Education,  licensing,  and  training. 
Contrary  to  virtually  all  nonsupervisory 
service  classifications,  which  require 
only  a  grade  school  education,  skilled 
maintenance  classifications  require 
completion  of  high  school;  at  least  some 
trade  or  vocational  school  experience,  if 
not  graduation  therefrom;  completion  of 
formal  or  informal  apprenticeship 
programs,  which  may  take  several 
years;  or  an  associate's  or  bachelor's 
degree  (Hammond.  5404-05,  5409-12; 
AHA  Health  Care  Occupations:  A 
Comprehensive  Job  Description  Manual 
pp.  340-45,  385-88,  394-402,  499-501. 
561-62,  567-70,  573-74,  580-623; 
Marshall,  4010).  Skilled  maintenance 
employees  also  need  continuing 
education  to  keep  abreast  of 
technological  changes  in  building 
maintenance,  such  as  computers  and 
remote  controls  (Carrick,  3454;  Marshall, 
4011-12;  Schloop,  Chi  II 165;  Schwemm. 
Chi  II 186-89;  Hammond,  5408;  WS 
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Schwemm,  Exh.  5-9;  WS  Fowler  at  4; 
WS  Denevi  at  7-9).  Moreover,  the 
amount  of  training  available  in  skilled 
maintenance  classifications  compares 
favorably  to  that  offered  in  various 
technical  classifications,  such  as  lab 
technician  and  medical  records 
technician  (WS  McKinney  at  6-7),  and 
access  to  the  programs  and  the  upward 
mobihty  they  bring  provide  a  common 
concern  to  employees  largely  unshared 
by  those  outside  the  skilled  maintenance 
group  (Schloop,  Chi  II 165;  Ryan,  4739). 
Another  distinction  between  skilled 
maintenance  and  unskilled  service 
employees  is  that  at  least  seven  skilled 
maintenance  classifications,  but  no 
service  classifications,  require  licenses. 
(Hammond,  5404-06;  WS  Comfeld,  at 
6-8) 

3.  Supervision.  The  distinct  nature  of 
skilled  maintenance  functions  is 
underscored  by  the  frequent  placement 
of  skilled  maintenance  employees  in 
separate  departments,  usually 
coinciding  with  the  hospitals'  plant 
engineering  or  maintenance  departments 
(Carrick,  3446;  Viat,  3457,  3478;  Marshall. 
4014;  Hach,  5342,  5354).  Thus,  skilled 
maintenance  employees  frequently  have 
their  own  supervision  (Hammond,  Exh. 
1,  pp.  581-590).  Moreover,  skilled 
maintenance  employees  are  not 
supervised  by  any  supervisors  from 
outside  their  own  departments  (see,  e.g., 
WS  Fowler  at  8). 

4.  Wages,  hours,  working  conditions. 
While  it  appears  that  certain  terms  and 
conditions  of  employment,  i.e.,  fringe 
benefits  and  personnel  policies,  are 
similar  among  non-professional 
employees  (Jacquin,  5368-70;  Comer,  Chi 
II  326-29;  Comment  129,  Hall),  wage 
rates  paid  to  skilled  maintenance 
employees  underscore  their  higher  skills 
and  training.  Thus,  the  most  recent 
Industry  Wage  Survey:  Hospitals,  Aug. 
1985,  BLS  of  the  DOL,  shows  that  skilled 
maintenance  employees  in  private 
hospitals  in  23  metropolitan  areas 
averaged  $11.89/hoiu-  whereas,  in 
comparison,  employees  in  six  service 
classifications  averaged  $6.84/hour, 
office  clericals  in  five  classifications 
averaged  $7.56/hour,  and  employees  in 
ten  technical  classifications  averaged 
$9.89/hour.  (Lake,  154-55;  lUOE.  Exh.  4.) 
Thus,  on  the  average,  skilled 
maintenance  employees  earn  25%  more 
than  technicians,  almost  60%  more  than 
business  o^ice  clericals,  and  76%  more 
than  service  employees.  Moreover,  the 
wage  rate  of  lesser  skilled  maintenance 
employees,  while  lower  than  that  of  the 
most  skilled  maintenance  employees, 
almost  always  exceeds  that  of  even  the 
highest-paid  service  employees  and 


often  exceeds  the  rate  of  employees  in 
other  classifications  as  well. 

5.  Interaction  with  other  employees. 
Though  they  primarily  work  in 
maintenance  areas,  skilled  maintenance 
employees  do  perform  work  throughout 
the  hospitals  (Kelly,  Chi  II 178;  Carrick, 
3453;  Hach,  5330).  As  a  result,  skilled 
maintenance  employees  have  contact 
with  just  about  every  other  employee  in 
a  hospital.  However,  these  contacts  are 
brief,  Umited,  and  incidental  as  it 
appears  that  the  only  employees  with 
whom  skilled  maintenance  employees 
actually  work  are  others  from  the 
maintenance  department  (Carrick,  3453- 
54;  Jacquin,  5360;  Kelly,  Chi  II  212-13). 
and  that  the  contacts  with  non- 
maintenance  employees  typically 
consist  of  other  employees'  identifying 
the  maintenance  problem  to  the  skilled 
maintenance  employees  (Kelly,  Chi  II 
178,  213;  Jacquin.  5360:  WS  Fowler  at  8). 

6.  Labor  market  and  career  paths. 
Skilled  maintenance  employees  have 
separate  labor  markets  and  highly 
mobile  cross-industrial  career  paths  as 
the  operation  and  maintenance  of 
physical  plant  systems  are  the  same  no 
matter  in  which  industry  they  are 
performed  (Marshall,  4014;  Schloop,  Chi 
II 163;  Kelly,  Chi  U  177;  Fox,  343ft-37: 
O'Cleireacain,  5427;  WS  Denevi  at  4). 
Easy  mobility  in  skilled  maintenance 
classifications  tends  to  orient  these 
employees  toward  their  skills  rather 
than  the  industry  in  which  they  are 
employed  (Lake,  144,  490;  Marshall, 
4010,  4019).  The  external  skilled 
maintenance  labor  market  also  affects 
the  hiring  and  wage  scales  in  the  health 
care  industry  since  hospitals  compete 
with  other  industries,  such  as  hotels  and 
office  buildings,  for  these  employees 
(Berliner.  5645;  Hach,  5344-45;  WS 
Schoen  at  23;  Corbett,  3344-45). 

Skilled  maintenance  employees  are  in 
a  separate  internal  labor  market  within 
the  hospital  in  terms  of  career  path, 
training,  and  promotion.  There  are 
formal  and  on-the-job  training  programs 
to  permit  lower  level  maintenance 
employees  who  have  acquired  skills  and 
knowledge  to  move  into  more  highly 
skilled  positions;  yet,  there  is  virtually 
no  transfer  of  clerical  or  service 
employees  into  maintenance 
classifications.  (Schloop,  Chi  II  204-05; 
Kelly.  Chi  II  216-17;  Giblin,  5400; 
O'Cleireacain.  5427.  5468;  WS  Shea  at 
18.)  Even  entry  level  jobs  are  filled  by 
those  with  skilled  maintenance 
backgrounds  (Hach,  5327;  Schloop,  Chi  II 
203-04). 

C.  History  of  Representation 

iTie  appropriateness  of  separate 
skilled  maintenance  units  is  supported 
by  a  history  of  separate  representation. 


especially  by  labor  organizations 
specializing  in  the  separate 
representation  of  skilled  maintenance 
employees  (lUOE  Exh.  2  revised; 
Holland,  Chi  II  305-09;  Friedman.  5036. 
5040-41;  Peters.  Chi  II 131-34;  Comer. 
Chi  II  320,  327-28:  Hach.  5328;  Giblia 
5395).  For  example,  the  lUOE  currently 
represents  at  least  237  separate  skilled 
maintenance  units  in  both  private  and 
public  health  care  institutions 
nationwide  (lUOE  Br.  56).  Twenty 
percent  of  lUOE  health  care  units  date 
from  the  1940's  and  '50' s,  and  85%  of 
them  predate  the  1974  amendments 
(lUOE  Exh.  2  revised).  Admittedly,  there 
are  skilled  maintenance  employees 
represented  in  combined  service  and 
maintenance  units,  or  in  a  handful  of 
broader  non-professional  units,  but 
inclusion  of  skilled  maintenance 
employees  with  these  other  employees 
does  not  necessarily  show  a  voluntary 
grouping  as  some  combined  units  are  the 
result  of  stipulations  so  that  elections 
could  be  held  without  further  delay,  or 
are  atypical  situations  (Stickler.  Chi  I 
16-26;  Twomey.  131-34;  Emanuel,  3497; 
Ratner.  3728;  AHA  Exh.  4-9:  Willman. 
4491-92;  Muehlenkamp,  4767;  Friedman, 
5041;  King,  4244,  4249.  4251-52).  In 
addition,  the  evidence  regarding 
combined  units  is  equivocal  in  that  the 
"maintenance"  employees  in  "service 
and  maintenance"  units  are  frequently 
unskilled  rather  than  skilled 
maintenance  employees  (Silberman, 
5651;  lUOE  Br.  58:  Shea,  5227-28;  Splain, 
5302-04). 

D.  Organizing  and  Bargaining  Interests 

1.  Organizing.  Though  clearly  not 
impossible,  if  appears  that  because  of 
the  variety  of  personal  interests 
involved  it  is  more  difficult  to  organize 
larger,  combined  units  than  to  organize 
separate  smaller  units  of  employees 
(Viat,  3465;  Sackman.  3578;  Schwarz, 
265;  WS  Schwarz,  Koziara  study  pp.  1, 4, 
Figure  1;  Deianey,  4517-18.  4525; 
Silberman,  5686:  AFL  Exh.  2).  Larger 
heterogeneous  units  deter 
decertifications  of  unions  as  well 
(Deianey,  4523).  In  addition,  skilled 
maintenance  employees  usually  do  not 
wish  to  organize  with  other  groups,  and 
it  is  unusual  for  different  groups  of  non- 
professional employees  to  seek  to 
organize  in  the  same  unit 
(Muehlenkamp,  4785;  Olson,  4698-99; 
Ratner,  3730).  There  is  evidence  that, 
where  combined  units  are  sought, 
separate  interests  of  the  diverse  groups 
may  make  it  difficult,  or  impossible,  to 
hold  organizing  meetings  of  the  entire 
group  (Viat,  3465). 

2.  Bargaining  interests.  While  all 
employees  have  some  similar  bargaining 
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concerns,  i.e..  wages,  hours,  and  fringe 
benefits,  skilled  maintenance  employees 
have  additional  interests  different  from 
those  of  other  non-professional 
employees.  They  seek  wage  levels 
commensurate  with  those  of  skilled 
maintenance  employees  in  other 
industries;  access  to  craft-related 
education  and  training  programs;  tool 
supply  allowances;  safety  equipment 
and  practices;  portable  pensions, 
because  of  their  cross-industrial 
mobility;  and  input  with  respect  to 
subcontracting  of  work.  (Kelly,  Chi  II 
175;  Marshall,  4011;  Willman,  4492-93; 
Schloop.  Chi  II 164-65;  Schwemm.  Chi  II 
209;  Viat,  3466-67;  Giblin,  5388.)  Service 
employees  and  business  office  clericals 
have  specialized  bargaining  interests  as 
well  (Schloop.  Chi  II 168;  Viat,  3466-67; 
Gregory,  5746).  These  differences  lead  to 
difficulties  in  bargaining  in  a 
heterogeneous  group,  and  may  result  in 
the  smaller  group  of  skilled  maintenance 
employees  getting  lost  in  the  shuffle  in 
negotiations  relating  to  the  more 
numerous  lesser  skilled  employees 
(Schloop,  Chi  II 168-69;  Olson,  4729-30; 
Viat.  3465;  Willman,  4492;  Ratner.  3734; 
Shea.  5187;  Muehlenkamp.  4795-96). 
Negotiating  in  a  broader  unit  may  also 
serve  to  broaden  the  scope  of  labor 
disputes  by  involving  employees  whose 
personal  interests  are  not  of  concern  in 
disputes  relating  to  the  interests  of  other 
unit  employees  (Viat,  3466).  For 
example,  in  one  hospital  in  which  two 
unions  jointly  represented  a  combined 
unit  of  service,  skilled  maintenance, 
technical,  and  plant  clerical  employees, 
the  skilled  maintenance  employees  were 
forced  to  join  other  employees  in  a 
strike  over  unresolved  bargaining  issues 
that  affected  only  the  other  employees 
even  though  all  issues  involving  the 
skilled  maintenance  employees  had 
already  been  settled  (Viat,  3466). 

E.  Proliferation 

Contrary  to  our  concern,  as  expressed 
in  our  NPR,  there  was  no  evidence 
adduced  at  the  rulemaking  hearings  that 
establishing  a  separate  unit  of  skilled 
maintenance  employees  will  lead  to 
proliferation  of  bargaining  units  in  the 
industry  (Kelly,  Chi  II 180:  Gilmore,  4894; 
Splain,  5252).  No  labor  organizations 
have  sought  or  demonstrated  the 
appropriateness  of  other  small  units 
(lUOE  Br.  64-65).  Moreover,  the  skilled 
maintenance  employee  unit  may  be 
viewed  as  a  consolidation  of  specialized 
employees  inasmuch  as  it  combines 
such  employees  as  carpenters,  painters, 
plumbers,  and  electricians  (lUOE  Br.  65). 
The  only  employee  classification 
performing  work  similar  to  that 
performed  by  traditional  craft  or  trade- 
type  maintenance  employees  are 


biomedical  technicians  (Marshall,  401&- 
20;  Hach.  5346-49;  Jacquin,  5377;  Viat, 
3480-81;  Giblin,  5396-98).  Biomedical 
technicians  work  on  and  repair 
sophisticated  computer-based 
equipment,  and  because  of  both  their 
skills  and  training  share  a  community  of 
interest  with  other  skilled  maintenance 
employees  and  in  many  instances  have 
already  been  included  in  some  such 
units  (Fox,  Exh.  1  and  2;  Hammond,  Exh. 
12;  Viat.  3458.  3460,  3480;  Giblin.  5495- 
97;  Marshall.  401»-20;  McKinney.  5497. 
5525;  Hach.  5347-49;  Jacquin,  5377; 
Schloop.  Chi  II  203-04;  Carrick.  3448). 

F.  Strikes,  Sympathy  Strikes, 
Jurisdictional  Disputes,  and  Wage 
Leapfrogging  or  Whipsawing 

1.  Primary  strikes.  The  evidence  taken 
at  the  rulemaking  hearings  shows  that 
the  presence  of  separate  skilled 
maintenance  units  has  not  resulted  in  a 
large  number  of  strikes  by  these  units 
(Lake,  157;  lUOE  Exh.  2;  Viat  3468; 
Schloop,  Chi  II 169;  Kelly,  Chi  II 180; 
Hach,  5323;  Giblin.  5389;  Hammond  Exh. 
12,  attached  affidavits).  The  hospitals 
contend  that  the  number  of  strikes  is 
low  because  the  number  of  employees 
involved  is  small  and  therefore  the  cost 
of  a  strike  exceeds  the  potential 
increase  in  labor  costs  of  the  union's 
demands  thereby  making  it  more  likely 
that  hospitals  will  give  in  to  those 
demands.  Nonetheless,  the  fact  remains 
that  in  the  237  skilled  maintenance  units 
represented  by  the  lUOE.  in  which 
hundreds  of  contracts  have  been 
negotiated,  there  have  been  only  about 
25  strikes  ever  (Lake,  157;  lUOE  Exh.  2). 
In  addition,  the  incidence  of  strikes  by 
skilled  maintenance  employees  has  not 
increased  in  proportion  to  the  number  of 
other  represented  units  of  hospital 
employees  (lUOE  Exh.  2;  Viat,  3468-69; 
Fox,  3442).  The  few  strikes  that  have 
occurred  have  been  almost  exclusively 
in  support  of  bargaining  demands,  and 
have  not  been  disruptive  to  health  care 
delivery;  indeed,  skilled  maintenance 
employees  have  offered  to  provide 
skeleton  crews  to  assure  uninterrupted 
service  in  the  event  of  a  work  stoppage 
(Henry,  3059;  Fox,  3442;  Viat,  3467-68. 
3470;  Hammond  Exh.  12.  affidavits  of 
Bess,  Tighe,  and  Scheb,)  Moreover,  other 
hospital  employees,  whether 
represented  or  not,  generally  have  not 
engaged  in  work  stoppages  in  support  of 
striking  skilled  maintenance  employees 
(Hammond  Exh.  12.  affidavits  of  Bess, 
Tighe,  and  Scheb). 

2.  Sympathy  strikes.  While  the  strike 
rate  in  the  health  care  industry  in 
general  is  low  (Subrin,  Chi  1 119-20; 
Schoen,  5181;  Silberman,  5659),  there  is 
evidence  that  hospitals  have  not  availed 
themselves  of  the  opportunity  to  limit 


the  possibility  of  successive  multiple 
strikes  by  supporting  union  proposals 
for  common  contract  expiration  dates  of 
different  units'  contracts;  indeed, 
hospitals  have  opposed  such  proposals. 
(Henry.  3075;  Absalom.  3318-19;  Corbett. 
3359-60;  Schmidt.  3625;  Weinrich.  4274; 
Muehlenkamp.  4771.  4774).  Moreover, 
there  have  been  virtually  no  sympathy 
strikes  by  skilled  maintenance 
employees  in  support  of  other  striking 
hospital  employees  (Schloop.  Chi  II 169; 
Kelly,  Chi  II 180;  Fox,  3442;  Friedman, 
5060;  Hach,  5323;  Jacquin.  5361;  Giblin. 
5389;  WS  Fowler  at  7;  Hammond  Exh. 
12,  affidavits  of  Bess,  Tighe.  and 
Chambers).  No-strike  clauses,  which  are 
generally  honored,  appear  to  have 
contributed  to  the  infrequency  of  such 
strikes  (Fox.  3442;  Friedman,  5060-61). 
And,  while  the  evidence  shows  that 
bargaining  in  broad,  heterogeneous 
groups  may  serve  to  expand  the  scope  of 
a  strike  by  involving  employees  whose 
personal  interests  are  not  of  concern  in 
disputes  relating  to  the  interests  of  other 
unit  employees  (Viat.  3466;  see  above 
discussion  in  subsection  (d)(2), 
Bargaining  Interests),  it  also  shows  that 
the  absence  of  sympathy  strikes  in  the 
industry  makes  it  unlikely  that  such 
expansions  of  strikes  will  occur  where 
employees  with  separate  and  distinct 
interests  are  represented  in  separate 
units. 

3.  Jurisdictional  disputes.  In  general, 
industry  witnesses  were  unable  to 
support  the  allegation  that  allowing 
separate  skilled  maintenance  units 
would  increase  the  number  of 
jurisdictional  disputes  in  the  industry 
(Graumann.  409;  Weinrich,  4254,  4281; 
Cammarata,  4406).  Instead,  the  evidence 
shows  that  jurisdictional  disputes  over 
work  assignments  involving  skilled 
maintenance  employees  are,  like  those 
in  the  hospital  industry  in  general,  rare 
and  nondisruptive  (Roth,  3153; 
Muehlenkamp,  4775;  WS  Shea  at  14). 
Moreover,  we  are  persuaded  that  the 
types  of  jurisdictional  disputes  which  do 
arise,  i.e.,  disputes  over  job 
classification,  content,  and 
responsibility,  occur  regardless  of 
whether  the  employees  are  represented 
in  one  unit  or  several  different  units 
(Krasovec,  420-22;  Hach,  5324;  Giblin, 
5389-90;  WS  Shea  at  14).  Finally,  the  few 
disputes  which  have  arisen  have  been 
resolved  informally,  minimizing 
disruption  of  normal  operations 
(Schloop,  Chi  II 170-71;  Kelly,  Chi  II 181, 
206,  207;  Fox.  3442-43  &  Exh.  2;  Viat, 
3471;  Hach.  5323;  Jacquin,  5361;  Giblin, 
5389). 

4.  Wage  whipsawing  and 
leapfrogging.  Wage  whipsawing  or 
leapfrogging  virtually  never  occurs  with 
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skilled  maintenance  units  inasmuch  as 
the  wages  of  skilled  maintenance 
employees  are  generally  based  on  the 
wages  of  skilled  maintenance  employees 
in  other  industries,  rather  than  on  the 
wages  of  other  health  care  industry 
employees  (Corbett,  3344;  Hach.  5344- 
45). 

G.  Changes  in  the  Industry 

The  alleged  trend  toward  specialized 
hospitals  and  integration  of  employee 
functions  would  appear  to  have  no 
impact  on  skilled  maintenance  units 
because  the  physical  plant  systems  will 
essentially  remain  the  same  and  will 
require  skilled  maintenance  employees 
to  operate  and  maintain  them  (Viat, 
3470).  Any  move  toward 
interdisciplinary  teams  also  appears  to 
have  had  no  effect  on  skilled 
maintenance  employees  as  virtually 
every  team  that  was  described  by  the 
industry  included  only  health  care 
personnel  (Mixon,  Chi  II  275;  Gallagher, 
3541-42;  Houston,  4025,  4050-55; 
Donnelly,  4064,  4080;  Sokatch,  4195; 
Weinrich,  4268-69;  Comment  62, 
Achterhof;  Comment  78,  Olman  Greater 
Cincinnati  Hospital  Council).  The  one 
example  provided  at  the  hearings  of 
skilled  maintenance  employees' 
participating  on  a  team  involved  the 
skilled  maintenance  employees' 
voluntarily  critiquing  vocational  training 
projects  of  rehabilitation  patients 
(Coney,  165).  This  one  example  of  an 
incidental  function  undertaken  by  a 
maintenance  group  at  one  hospital  is,  so 
far  as  we  know,  unique,  but  in  any  event 
does  not  involve  direct  patient  care  and 
is  clearly  insufficient  to  obliterate  their 
distinct  functions.  Finally,  the  industry 
gave  no  examples  of  skilled 
maintenance  employees  being  cross- 
trained  into  other  job  groups  such  as 
clericals  or  service  employees  and, 
cross-training  from  service  to  skilled 
maintenance  positions  or  technical 
positions  is  virtually  unknown.  (Stickler, 
Chi  I  9,  33-37;  Houston,  4028; 
O'Cleireacain,  5467-68;  McKinney,  5481.) 

H.  Other  Issues 

1.  Costs  of  multiple  units  with 
reference  to  skilled  maintenance. 
Assuming  the  relevance  of  the  potential 
cost  to  the  industry  of  negotiating  in 
additional  units,  the  evidence  does  not 
support  the  conclusion  that  units  of 
skilled  maintenance  employees  would 
necessarily  have  any  adverse  effect  on 
hospitals'  expenses.  The  evidence  there 
is  shows  that  contract  negotiations  for 
skilled  maintenance  units  tend  to  be 
relatively  short,  which  means  relatively 
inexpensive  (Comer,  Chi  II  328;  Viat, 
3469;  Jacquin,  5378). 


2.  Congressional  admonition  against 
proliferation.  The  admonition  against 
proliferation  of  units  was  directed 
toward  problems  that  could  be  caused 
by  having  many  separate  bargaining 
units,  i.e..  substantial  numbers  of  strikes 
interfering  with  the  delivery  of  health 
care  services,  wage  whipsawing,  and 
jurisdictional  disputes.  As  shown  above, 
there  is  little  or  no  evidence  that  the 
existence  of  separate  skilled 
maintenance  units  has  resulted,  or 
would  in  the  future  result,  in  these 
problems.  As  a  practical  matter, 
permitting  separate  skilled  maintenance 
units  would  not  necessarily  result  in  the 
creation  of  still  additional  bargaining 
imits  since  most  hospitals  have 
substantially  fewer  organized  units  than 
the  number  proposed  by  either  the 
Board  or  the  unions.  (Schwarz,  264,  WS 
Table  1;  Robfogel,  Chi  II  223;  Comer,  Chi 
II  329;  Cammarata,  4425;  Delaney,  4520; 
Muehlenkamp,  4770-71;  Shea,  5163.) 

During  the  1973  legislative  hearings  on 
S.  794,  the  fear  expressed  by  a  number 
of  witnesses  was  that  Board  precedent 
might  permit  a  separate  unit  for  each 
trade  or  craft  found  in  hospitals.  Thus, 
e.g.,  Sidney  Lewine,  testifying  on  behalf 
of  AHA,  and  Richard  V.  Whelan,  Jr., 
representing  the  Ohio  Hospital 
Association,  noted  with  apprehension 
the  proliferation  that  would  result  if  the 
Board  were  to  grant  a  separate  unit  to 
each  construction  craft  such  as 
stationary  engineers,  carpenters, 
plumbers,  electricians,  pipefitters,  and 
painters.  (Coverage  of  Nonprofit 
Hospitals  Under  National  Labor 
Relations  Act,  1973.  Hearings  on  S.  794 
and  S.  2292,  at  128-29,  and  465-66, 
respectively.)  The  Board's  proposal 
directly  takes  into  account  this  concern, 
which  was  called  to  Congress'  attention, 
by  putting  all  such  separate  skilled 
crafts  into  one  skilled  maintenance  unit. 

3.  The  most  recent  Board  decision.  In 
St.  Francis  Hospital,  286  NLRB  No.  123 
(Nov.  30, 1987)  (5^  Francis  III],  the 
Board  held  that  a  separate  maintenance 
unit  was  inappropriate.  In  so  doing,  the 
Board  foimd  that  the  hospital's 
maintenance  employees  constituted  less 
than  10%  of  the  hospital's  438  service 
and  maintenance  employees,  and  spent 
approximately  80-95%  of  their  time 
working  throughout  the  hospital,  thus 
bringing  them  in  frequent  contact  with 
all  other  hospital  employees.  The  Board 
further  found  that  the  hospital  used 
independent  contractors  to  perform 
difficult  work,  and  that  the  sought 
employees  shared  the  same  basic  terms 
and  conditions  of  employment  as 
service  employees,  including 
departmental  supervision.  The  Board 
also  noted  that  its  finding  that  these 


particular  maintenance  employees  did 
not  constitute  a  separate  appropriate 
unit  was  based  on  the  particular  facts  of 
the  case  and  was  in  no  way  an 
expression  of  its  view  concerning  the 
appropriateness  of  maintenance  units  in 
general.  Based  on  the  evidence  obtained 
during  the  rulemaking  hearings,  it  is 
unlikely  that  we  would  reach  the  same 
result.  Thus,  the  evidence  from  the 
hearings  shows  that,  in  virtually  all 
health  care  facilities  which  were  the 
subject  of  testimony  at  the  hearings, 
skilled  maintenance  employees 
constitute  a  discrete  and  distinct  group 
of  employees.  They  perform  functions 
apart  from  those  of  unskilled  service, 
maintenance,  and  clerical  employees. 
Skilled  maintenance  employees  were 
shown  to  be  highly  skilled  as  evidenced 
by  higher  educational,  licensing,  and 
training  requirements.  While  they  share 
some  common  terms  and  conditions  of 
employment  with  other  hospital 
personnel,  these  employees  uniformly 
have  higher  wages  than  service  and 
clerical  employees  and  have  a  number 
of  bargaining  interests  separate  and 
distinct  from  those  of  non-maintenance 
employees,  such  as  access  to  craft 
related  education  and  training  programs, 
tool  supply  allowances,  safety 
equipment  and  practices,  portable 
pensions,  and  the  like.  Moieover,  while 
skilled  maintenance  employees  do  work 
throughout  the  entire  hospital,  their 
contact  with  non-maintenance 
employees  is  brief  and  limited.  Finally, 
the  hearing  evidence  shows  that 
transfers  are  rare  in  the  industry  and 
that  skilled  maintenance  employees 
have  a  separate  internal  and  external 
labor  market. 

/.  Conclusion 

For  the  above  reasons,  we  find  that  a 
unit  of  skilled  maintenance  employees  is 
separately  appropriate  for  collective 
bargaining  purposes.  Although  the 
number  of  employees  in  such  a  unit  will 
be  relatively  small,  their  work  bears 
little  relationship  to  that  of  other 
hospital  employees.  It  is,  essentially,  a 
non-health  care  occupation  involving 
skills,  interests,  and  job  markets  largely 
separate  from  the  hospital  itself.  For  that 
reason,  to  require  unions  to  organize 
and  represent  skilled  maintenance 
employees  as  part  of  a  larger  group  of 
unskilled  employees  performing  health- 
related  jobs  within  the  hospital  is  both 
unrealistic  and  inefficient.  Hence,  we 
have  decided  that  the  final  rule  should 
provide  for  separate  skilled 
maintenance  units. 

The  lUOE  contends  (lUOE  Br.  9),  and 
we  find,  that  skilled  maintenance  units 
should  generally  include  all  employees 
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involved  in  the  maintenance,  repair,  and 
operation  of  the  hospitals'  physical  plant 
systems,  as  well  as  their  trainees, 
helpers,  and  assistants.  However, 
evidence  from  the  hearings  shows  that  it 
may  not  always  be  possible  to  identify 
in  advance  those  employees  properly 
included  in  this  unit,  partly  because 
employees  performing  essentially  the 
same  functions  are  classified  differently 
in  different  hospitals.  Thus,  for  example, 
in  Los  Angeles  and  San  Francisco  all 
employees  represented  by  the  lUOE  in 
skilled  maintenance  units  are  classified 
as  stationary  engineers  regardless  of 
their  particular  job  fimctions  (Viat, 
3457-58;  Hach,  5318)  whereas  in 
Chicago,  New  York,  and  New  Jersey 
most  health  care  employers  have 
retained  craft  titles  for  their  employees. 
(Schloop,  Chi  II  203;  Schloop  affidavit; 
Hach,  5318;  Giblin,  5383.)  In  addition, 
many  skilled  maintenance 
classifications  are  subdivided  by  skill  or 
experience  level,  e.g.,  master  level, 
journeyman  level,  apprentice,  and/or 
helper.  Among  the  employee 
classifications  which  should  generally 
be  included  in  such  units  are  carpenter, 
electrician,  mason/bricklayer,  painter, 
pipeBtter,  plumber,  sheetmetal 
fabricator,  automotive  mechanic,  HVAC 
[heating,  ventilating,  and  air 
conditioning]  mechanic,  maintenance 
mechanic,  chief  engineer,  operating 
engineer,  fireman/boiler  operator, 
locksmith,  welder,  and  utility  man. 
(Health  Care  Occupations:  A 
Comprehensive  Job  Description  Manual, 
Chapter  XXXII;  Hammond,  Exh.  12, 
affidavits  of  Bowen,  Tighe,  Chambers, 
Scheb,  McWade,  Scadden,  Kelly, 
Schloop,  Gindorf,  Fox,  Lane,  Belfi,  and 
Bess.)  As  noted  above,  sometimes 
relatively  unskilled  utility  workers  are 
included,  either  if  they  are  involved  in 
the  maintenance,  repair,  and  operation 
of  hospitals'  physical  plant  systems 
(Viat,  3460),  or  if  they  are  part  of  a 
separate  maintenance  department.  This 
list  is  not  exhaustive;  rather,  it  is 
illustrative  of  the  types  of  employee 
classifications  exhibiting  the 
characteristics  which  the  rulemaking 
record  shows  are  typical  of  employees 
included  in  skilled  maintenance  units. 
Because  of  this  variation,  in  some 
instances  it  may  be  necessary  to  decide 
by  adjudication  the  unit  placement  of 
individuals  in  particular  job 
classifications.  However,  this  is  also 
true  with  respect  to  technical  and 
business  office  clerical  units,  for 
example.  It  does  not  defeat  the  basic 
appropriateness  of  the  unit  as  found  in 
this  rulemaking  proceeding. 


X.  Business  Office  Clericals 

A.  Introduction 

In  the  Notice  of  Proposed  Rulemaking, 
the  Board  tentatively  determined  that 
business  office  clericals  should  be 
included  in  a  unit  of  service  and 
maintenance  employees,  rather  than 
represented  in  a  separate  unit.  52  FR 
25147.  Among  the  reasons  for  including 
business  office  clericals  in  the  broader 
service  and  maintenance  unit  were  that 
they: 

(a)  Often  share  many  terms  and  conditions 
of  employment  with  service  and  maintenance 
employees; 

(b)  Have  regular  and  frequent  contact  with 
service  employees; 

(c)  Are  engaged  in  recordkeeping  as  are 
ward  clericals,  technicians,  nurses,  and 
physicians; 

(d)  Have  not  been  represented  historically 
by  labor  organizations  specializing  in 
representing  business  office  clericals;  and 

(e)  Their  inclusion  in  the  broader  unit  will 
help  unit  proliferation. 

After  carefully  considering  the 
evidence  amassed  during  the  hearing, 
contrary  to  our  tentative  determination 
we  have  concluded  that  for  the 
following  reasons  the  business  office 
clericals  constitute  a  separate 
appropriate  bargaining  unit. 

B.  The  Record  Supports  a  Finding  That 
Business  Office  Clericals  Constitute  a 
Separate  Appropriate  Unit 

l./ob  duties  and  functions.  Evidence 
from  the  rulemaking  hearings  shows  that 
although  many  hospital  employees 
perform  some  recordkeeping  functions, 
business  office  clericals  perform 
substantially  different  functions  from 
those  performed  by  other  employees 
(WS  Holtz  at  8-9;  WS  O'Neil  at  1  & 
5526-29).  Business  office  clericals  are 
primarily  responsible  for  a  hospital's 
financial  and  billing  practices  (WS 
Winn  at  6-7),  and  deal  with  Medicare, 
DRGs,  varying  price  schedules, 
multiplicity  of  insurance  types,  and  new 
reimbursement  systems  (WS  Schoen  at 
9;  Berliner,  5599-5600).  Increasing 
computerization  of  financial 
management  has  led  to  specialization 
and  has  reduced  the  clerical  duties  of 
other  hospital  employees  (WS  Schoen  at 

Ill- 
One  argument  advanced  by  some 
employers  is  that  many  different 
professional  and  non-professional 
classifications  use  computers;  2/3  of  the 
hospitals  are  considering  information 
systems  technology  which  will  enable 
nurses  to  enter  and  read  programs 
reporting  patients'  test  results, 
medication,  and  scheduling  (AHA  Br.  45 
citing  article  in  Modern  Healthcare). 
Unlike  these  employees,  however. 


business  office  clericals  do  not  engage 
in  any  form  of  patient  care  and  are  not 
responsible  for  the  patients'  physical  or 
environmental  health  (Wilkinson,  4973- 
78;  Bryant.  116-118).  Moreover,  although 
other  clerical  and  professional 
employees  may  be  utilizing  information 
systems  technology  and  video  display 
terminals  (VDTs),  and  despite  the 
existence  at  the  University  of  Alabama 
(Birmingham)  of  a  training  program  for 
"clerical  technicians"  who  learn  to  do 
billing,  perform  blood  tests,  and  take  x- 
rays  (AHA  Br.  attachment  5).  it  has  not 
been  shown  that  service  workers  or 
clinical  technicians  perform  functions 
similar  to  those  performed  by  the 
business  office  clericals,  i.e.,  they  are 
responsible  for  selecting,  completing,  or 
interpreting  business  forms  using 
computers,  keyboard  terminals,  and 
typewriters.  Nor  was  it  shown  that  the 
University  of  Alabama  program  was 
duplicated  elsewhere  in  the  country,  or 
that  any  person  from  the  program  was 
ever  placed  in  a  hospital.  (AFL  Br.  77). 
Moreover,  the  evidence  indicates  that 
this  program  was  clearly  intended  for 
technical  employees  (Stickler,  Chi  I  37- 
38). 

2.  Education.  Business  office  clericals 
generally  are  required  to  have  a  higher 
level  of  education  than  service  and 
maintenance  employees,  i.e.,  a  high 
school  diploma  and  speciHc  clerical 
skills,  and  a  majority  of  business  ofBce 
clericals  have  some  college  background 
and  formal  clerical  training  (WS 
Nussbaum  at  2;  WS  Cornfield  at  6). 
Moreover,  because  of  the  increased 
complexity  of  the  hospitals'  Bnancial 
operations,  including  the  introduction  of 
DRGs,  hospitals  have  begun  to  require 
more  training  for  business  office 
clericals,  and  to  require  skills  in  such 
areas  as  programming,  coding, 
abstracting,  and  billing  procedures  (WS 
Schoen  at  9;  WS  Ryan  at  1-2).  By 
contrast,  service  workers  have  minimal 
educational  requirements,  prior  work 
experience  is  unnecessary,  and  they  are 
not  required  to  possess  special  business- 
oriented  skills  (AFL  Br.  53;  WS  Cornfield 
at  8).  There  is  some  evidence  that 
admitting  clerks  and  medical  records 
hbrarians  receive  vocational  training  at 
many  of  the  same  business  or  trade 
schools  as  purchasing  clerks  and 
accounts  receivable  clerks  (WS  Coney 
at  5).  However,  no  specific  evidence 
was  provided  regarding  the  type  of 
training  each  receives.  The  fact  that 
some  employees  are  attending  the  same 
schools  does  not  establish  that  they  are 
receiving  identical  training. 
Consequently,  we  do  not  place  great 
weight  on  this  factor;  in  any  event, 
whether  some  of  these  other 
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classifications  are  also  business  office 
clericals  is  a  matter  we  do  not  here 
decide.  Further,  business  office  clericals 
undergo  constant  retraining  to  update 
current  skills  or  acquire  new  skills  as 
financial  operations  are  updated  (WS 
Holtz  at  5,  9-10). 

3.  Terms  and  conditions  of 
employment.  Although  clericals  often 
share  some  terms  and  conditions  of 
employment  with  non-professional 
employees,  especially  benefits,  evidence 
from  the  rulemaking  proceeding  clearly 
shows  other,  significant  differences 
between  the  business  office  clericals' 
terms  and  conditions  of  employment 
and  those  of  the  service  and 
maintenance  employees.  Salaries  paid 
to  business  office  clericals  reflect  their 
higher  skills  and  training;  a  1985  BLS 
wage  survey  shows  that  business 
clericals  on  average  earn  $2,000  more 
than  the  top  service  jobs  (WS  Schoen  at 
12;  WS  O'Neil  at  3).  Unlike  service  and 
maintenance  employees,  business  office 
clericals  may  be  permitted  to  smoke  and 
eat  at  work  stations,  and  have  different 
dress  requirements  and  health  and 
safety  concerns.  In  addition,  unlike  most 
service  employees  who  work  varying 
shifts  and  weekends,  business  office 
clericals  generally  work  one  shift,  5 
days  per  week.  (AFL  Br.  59;  WS 
Nussbaum  at  5;  Bryant,  116-118;  Booth. 
3686;  WS  O'Neil  at  2.) 

4.  Supervision.  The  differences  in 
skills  and  functions  are  underscored  by 
the  separate  supervision  of  business 
office  clerical  departments,  which  has 
resulted  from  the  almost  universal 
centralization  of  business  office 
functions  (Berliner,  5597;  WS  Schoen  at 
9-10  &  5173).  The  SEIU  survey  of  250 
facilities  showed  that  at  100%  of  the 
faciUties,  business  office  clericals  have 
separate  supervision.  Although  clericals 
occasionally  may  share  supervision  with 
other  non-professionals  (Briguglio,  5300), 
the  evidence  estabUshes  that  business 
office  clericals  regularly  have  a  separate 
supervisory  hierarchy;  ultimate 
supervisory  responsibility  generally 
rests  with  financial  administrators  as 
compared  to  the  ultimate  supervisory 
authority  for  service  employees  which 
rests  with  administrators  overseeing 
patient  care  (WS  O'Neil  at  2;  WS  Holtz 
at  4,  6-7).  Two  examples  were  given  in 
which  clericals  and  other  employees 
report  to  the  same  individual  (Briguglio, 
5300;  Comment  157,  Halifax  Medical 
Center).  Nevertheless,  we  are  persuaded 
that,  with  few  exceptions,  business 
office  clericals  are  separately 
supervised.  Moreover,  in  one  important 
respect,  the  nature  of  the  supervision 
received  by  the  business  office  clericals 
is  unlike  the  tiaditional  supervision 


received  by  service  and  maintenance 
employees.  Technology  enables 
supervisors  to  monitor  closely  the  output 
of  the  business  office  clericals, 
measured  in  keystrokes,  paper  output, 
volume  of  bills  processed,  time  on 
terminals,  and  phone  calls;  this 
monitoring  increasingly  is  used  for 
purposes  of  discipline.  (WS  Holtz  at  6-7; 
WS  Nussbaum  at  2-3.) 

5.  Interaction.  Contrary  to  our  original 
impression,  the  evidence  shows  that 
business  office  clericals  are  physically 
isolated  from  other  non-professional 
employees  and,  therefore,  have  little 
contact  or  interaction  with  them. 
(Dretchan,  5002;  Bryant,  116-118;  Booth, 
3689-90;  WS  Nussbaum  at  4).  The 
ballooning  costs  of  new  construction,  as 
well  as  increased  technology,  have 
resulted  in  many  instances  in  hospitals' 
moving  administrative  offices  outside 
the  health  care  facility  into  existing 
buildings  at  other  locations  (Berliner, 
5602;  WS  Schoen  at  10).  Of  250  hospitals 
surveyed,  35%  of  the  business  offices  are 
located  in  a  separate  building,  25%  are 
located  in  a  separate  wing  of  the 
hospital,  and  26%  are  located  on  a 
separate  floor  (WS  Shea  at  17;  WS 
McKenna  at  3-4).  Further,  centralized 
processing  of  information  and  the 
increasing  use  of  computerized 
communication  of  data  continue  to 
reduce  even  further  the  potential  for 
physical  interaction  (WS  Schoen  at  14). 

6.  Career  paths  and  Job  mobility. 
Business  office  clericals  have  few 
avenues  of  advancement  within  health 
care  facilities;  rather,  they  have  a 
separate  and  increasingly  well-defined 
external  labor  market  (Wilkinson,  4980; 
WS  Ryan  &  4749-50).  Business  office 
clericals  are  hired  almost  exclusively 
from  the  external  labor  market,  and 
hospitals  hire  business  office 
temporaries  as  replacements  rather  than 
using  other  hospital  personnel.  The 
external  market  also  influences  salary 
scales  since  hospitals  compete  with 
other  industries  for  these  employees. 
(WS  Schoen  at  11-12;  hospitals  use  BLS 
wage  surveys  in  determining  salaries  for 
business  office  clericals.)  Consequently, 
while  service  employees  generally 
remain  in  health  care  facilities  (WS 
Berliner  at  9-10),  business  office 
clericals  look  elsewhere  for  other 
positions  if  they  are  dissatisfied. 

There  is  minimal  interchange,  either 
permanent  or  temporary,  between 
employees  in  service,  maintenance, 
technical  or  professional  jobs  and  those 
in  business  office  clerical  positions 
(Ryan  at  1-2).  Moreover,  although  one 
witness  testified  generally  that  some 
clericals  receive  training  to  provide 
direct  patient  care  (Stickler,  16-17  &  WS 


Rhodes  at  7),  there  were  no  examples  of 
instances  where  this  had  actually 
occurred.  There  would  appear  to  be 
little  cross-over  from  clerical  positions 
to  patient  care  positions.  Further,  the 
evidence  reveals  that  job  mobility 
between  service  employees  and 
business  office  clericals  is  basically 
nonexistent  and,  with  the  upgrading  of 
skills  and  additional  training  received 
by  business  office  clericals,  it  is 
becoming  even  less  feasible  (WS  Lewis 
at  2-3;  WS  Blake  at  2;  WS  O'Neil  at  2; 
WS  Berliner  at  7).  hi  some  hospitals, 
admitting  clerks  and  medical  records 
librarians,  and  purchasing  clerks  and 
accounts  payable  clerks  are 
interchangeable  and  may  substitute  for 
each  other,  and  technicals  and 
professionals  may  handle  clerical 
operations  on  the  night  shift  (WS  Coney 
at  5:  Conunent  263,  Hunts ville  Memorial 
Hospital).  Nevertheless,  for  the  most 
part,  even  clinical  clerical  workers 
cannot  shift  into  business  office  clerical 
positions  without  a  substantia!  degree  of 
retraining  and  reskilling  (WS  Berliner  at 
7).  There  was  testimony  that  hospitals 
prohibit  or  discourage  bidding  between 
the  business  office  clerical  and  service 
and  maintenance  positions;  however, 
even  where  hospital-wide  posting  of 
vacancies  is  required  and  employees  use 
their  seniority  to  bid,  there  is  little  cross- 
over between  service  and  maintenance 
employees  and  business  office  clericals 
(WS  Shea  at  18;  WS  Roitman  at  1.) 
7.  History  of  representation.  The 
appropriateness  of  separate  business 
office  clerical  units  is  supported  by  a 
history  of  representation  separate  from 
service  and  maintenance  employees.  For 
example,  at  250  hospitals  surveyed  by 
SEIU,  business  office  clericals  sought 
representation  in  71  hospitals,  of  which 
46  were  separately  organized,  compared 
with  service  employees  who  organized 
in  195;  a  survey  conducted  by  NUHHCE 
of  200  post-1974  elections  in  100-plus 
bed  hospitals  showed  37  involved 
business  office  clericals,  of  which  33 
were  separate  units  (WS  Shea  at  15-16; 
Muehlenkamp,  4767-70).  There  are  92 
separate  business  office  clerical  units 
represented  by  AFL  affiliates  in  private 
sector  hospitals.  (AFL  Br.  App.  A).  Local 
1199  had  no  combined  non-professional 
units  until  St.  Francis  II  (Friedman, 
5035-41).  Although  there  are  business 
office  clericals  represented  in  combined 
service  and  maintenance  units  (Stickler, 
Chi  I  23-31  giving  examples),  some 
combined  units  may  have  resulted  from 
an  effort  to  minimize  delay  or  to  comply 
with  St.  Francis  II  (AFL  Br.  70).  The 
weight  of  the  evidence  establishes  that 
business  office  clericals  predominantly 
have  been  separately  represented. 
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B.  Bargaining  interests.  While  all 
employees  have  some  similar  bargaining 
concerns,  i.e.,  wages,  hours,  and  fringe 
benefits,  business  office  clericals  have  a 
number  of  different  interests,  e.g.,  pay 
equity,  performance  monitoring, 
productivity  standards,  career  mobility, 
automation,  and  VDT  stress,  as  opposed 
to  concerns  of  service  employees  such 
as  job  security,  subcontracting, 
economic  survival,  supplies,  shift 
rotations,  infectious  disease,  injuries, 
and  patient  care  (WS  Nussbaum  at  3; 
WS  Lewis  at  2;  WS  Holtz  at  12-13;  WS 
Barton  at  1;  AFL  Br.  64-65). 

Despite  the  differences,  in  some 
instances  business  office  clericals  have 
bargained  jointly  with  other  non- 
professional employees  and  contracts 
have  covered  both  non-professional 
employees  and  business  office  clericals. 
In  1987.  Mercy  Hospital  negotiated  a 
contract  which  included  over  50 
classifications  in  one  overall  non- 
professional unit  (AHA  Br.  attach.  15) 
(One  classiScation  included  such  jobs 
as  accounting  clerk  and  lab  department 
secretary  and  both  received  identical 
wage  rates  and  wage  increases  for  the 
duration  of  the  contract).  See  also 
Comment  162,  AMI;  Saporta,  5142; 
Comment  154,  Michael  Reese  Hospital, 
for  other  examples.  However,  in  some 
cases  where  business  office  clericals 
negotiated  together  with  service 
employees  and  the  resulting  contract 
.  -ovided  for  identical  terms  and 
conditions  of  employment,  wages  and 
upgrade  negotiations  often  remained 
separate,  and  clericals  had  different 
bargaining  representatives.  In  one 
instance  incentive  bonuses  tied  to 
receivables  were  offered  only  to 
business  office  clericals,  and  in  others 
the  contracts  contained  separate  wage 
schedules  for  business  office  clericals. 
(WS  Holtz  at  10;  WS  McKenna  at  3-4.) 
At  Roosevelt  Hospital,  although  the 
union  bargained  jointly  for  clericals, 
technicians,  and  service  and 
maintenance  employees,  the  clericals 
had  their  own  bargaining  delegates, 
contracts  for  business  office  clericals 
and  service  and  maintenance  employees 
were  administered  separately,  and  there 
was  no  interchange  of  delegates  or 
exchange  of  grievance  handling 
(Colbert.  5020-22). 

9.  Proliferation.  Contrary  to  our 
concern,  as  expressed  in  the  NPR,  there 
was  no  evidence  adduced  at  the 
rulemaking  hearings  indicating  that  a 
separate  unit  of  business  office  clericals 
will  lead  to  the  proliferation  of 
bargaining  units  in  the  industry.  The 
admonition  against  proliferation  of  units 
was  directed  toward  problems  that 
might  be  caused  by  having  many 


separate  bargaining  units,  i.e^ 
substantia]  numbers  of  strikes 
interfering  with  the  delivery  of  health 
care  services,  wage  whipsawing,  and 
jurisdictional  disputes.  There  is  no 
evidence  that  the  existence  of  a 
separate  unit  of  business  office  clericals 
would  result  in  such  problems.  There 
wei^e  no  examples  of  sympathy  strikes 
by  business  office  clericals  in  support  of 
service  and  maintenance  employees, 
and  no  examples  of  leapfrogging 
because  of  a  separate  business  office 
clerical  unit.  (WS  Wynn  at  3.)  In  one 
hospital  as  to  which  there  was 
testimony  about  separate  units,  there 
was  no  evidence  of  jurisdictional 
disputes.  (WS  Cray  at  4;  Michael  Reese 
Hospital).  One  argument  advanced  was 
that  because  a  business  office  clerical 
unit  will  not  include  all  clerical 
classifications,  e.g.,  ward  clerks,  there  is 
a  potential  for  conflicts  between  clerical 
groups.  There  was  no  evidence  of 
specific  examples,  and  we  accord  no 
weight  to  the  theoretical  possibility  of  a 
conflict. 

10.  Legal  Precedent.  Legal  precedent 
supports  finding  separate  business  office 
clerical  units  appropriate.  The  Board  has 
recognized  the  appropriateness  of 
separate  business  office  clerical  units  in 
every  other  industry  covered  by  the  Act, 
and  until  St.  Francis  II,  in  the  health 
care  industry.  See  e.g..  Armour  &■  Co.,  15 
NLRB  268  (1939);  Legal  Services  for  the 
Elderly  Poor,  236  NLRB  485  (1978);  and 
cases  cited  in  AFL  Br.  pp  71-72.  From 
1974-1984,  the  Board  did  not  find  any 
business  office  clerical  unit  to  be 
inappropriate  (See  NLRB  Exh.  5, 
revised).  Moreover,  Senator  Taft's 
industry-sponsored  bill  would  have 
explicitly  provided  for  separate  office 
clerical  units. 

In  Baker  Hospital.  279  NLRB  No.  38 
(Apr.  16, 1986),  the  Board  required  the 
inclusion  of  business  office  clericals  in  a 
unit  of  service  and  maintenance 
employees.  In  so  doing,  the  Board  found 
that  business  office  clericals  and  service 
and  maintenance  employees  received 
the  same  fringe  benefits  and  were 
covered  by  the  same  personnel,  salary, 
promotion,  seniority,  transfer,  and 
disciplinary  policies.  The  Board  also 
found  that  there  was  a  significant 
amount  of  contact  between  clericals  and 
unit  employees.  The  Board  held, 
therefore,  that  there  was  an  insufficient 
disparity  of  interests  between  business 
office  clericals  and  service  and 
maintenance  employees  to  justify 
excluding  the  clericals  from  the  unit. 
After  considering  the  substantial 
empirical  e\'idence  adduced  in  the 
rulemaking  proceeding,  we  find  it 
unlikely  that  we  would  reach  the  same 


result.  The  evidence  from  the  hearings 
shows  that  business  office  clericals 
constitute  a  distinct  group  of  employees. 
They  perform  substantially  different 
functions,  have  a  greater  degree  of 
education  and  training,  utilize  different 
skills,  are  separately  supervised,  receive 
higher  wages,  have  a  number  of  distinct 
bargaining  interests,  have  little  or  no 
interaction  or  interchange  with  other 
employees,  and  frequently  are  located  in 
geographically  separate  offices. 

11.  Identification  of  business  office 
clericals.  The  evidence  from  the 
hearings  indicates  that  there  may  be 
other  clericals.  e.g.,  ward  clericals, 
medical  records  clericals,  physicians' 
secretaries,  and  admitting  office 
clericals  who  perform  functions  similar 
to  those  performed  both  by  service 
employees  and  business  office  clericals 
or  else  perform  a  combination  of 
functions  such  that  they  cannot  be 
readily  classified  as  one  or  the  other.  To 
date,  however,  the  Board  has  decided 
the  placement  of  these  categories  of 
employees  on  a  case-by-case  basts, 
generally  excluding  these  classifications 
of  employees  from  business  office 
clerical  units.  See  Mercy  Hospital  of 
Sacramento,  217  NLRB  785  (1975).  TTiere, 
the  Board  found  a  separate  unit  of 
business  office  clericals  appropriate, 
and  placed  ward  clericals  in  another 
unit  because  their  work  was  more 
closely  related  to  the  function  performed 
by  personnel  in  the  service  and 
maintenance  unit.  The  precise 
placement  of  particular  classifications 
which  may  be  disputed  in  a  particular 
case  is,  for  the  time  being,  left  to  the 
case-by-case  adjudicative  approach. 

C.  Conclusion 

Business  office  clericals  share  some 
terms  and  conditions  of  employment 
with  all  other  service  and  maintenance 
employees,  have  occasionally 
participated  in  joint  bargaining,  and  maj 
even  have  been  covered  by  the  same 
contracts.  However,  we  are  more 
persuaded  by  the  evidence  developed  at 
the  hearing  as  to  their  separate 
supervision,  their  different  and 
specialized  skills  and  education,  their 
minimal  mterchange  and  contact,  their 
different  career  paths  and  job  markets, 
their  maintenance  of  a  separate  identity 
even  where  bargaining  was  in  a  larger 
group,  and,  finally,  the  recent 
development  whereby  more  and  more 
business  office  clericals  are  being 
moved  out  of  the  hospital  to  different 
buildings  or  facilities.  We  believe  that 
the  weight  of  the  evidence  strongly 
supports  finding  separate  business  office 
clerical  units  appropriate. 
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XI.  Other  Non-Professionals 

Based  on  our  analysis  of  the  evidence 
adduced,  we  have  found  appropriate 
separate  units  of  technicals,  business 
office  clericals,  and  skilled  maintenance 
employees.  All  remaining  service  and 
non-professional  employees  **  shall, 
therefore,  constitute  a  separate 
appropriate  unit,  where  requested. 

XII.  One  Hundred  Bed  Distinction 

The  proposed  rule  suggested 
establishing  a  different  unit 
configuration  for  hospitals  over  100  beds 
than  for  those  of  100  beds  or  fewer 
based  on  the  Board's  belief  that  hospital 
size  (as  determined  by  the  number  of 
bedsj  was  correlated  with  integration  of 
labor,  and  that  smaller  hospitals  were 
more  functionally  integrated  than  larger 
hospitals,  and  could  function  with  fewer, 
broader  units.  However,  the  record  does 
not  support  that  belief,  and  the  Board 
has  concluded  that  its  rule  regarding 
units  in  acute  care  hospitals  should 
apply  regardless  of  hospital  size. 

The  vast  majority  of  representatives 
of  both  unions  and  employers  appeared 
to  agree  that  hospital  size  is  not  well 
correlated  with  integration  or  division  of 
labor,  and  opposed  a  rule  differentiating 
between  large  and  small  hospitals. 
Examples  of  unions  opposing  the 
distinction  were:  AFL  Br.  139-140;  ANA 
4919-20:  SEIU,  5215;  Hospital 
Professionals  and  Allied  Employees  of 
New  Jersey,  125.  Over  40  employers 
registered  specific  or  general  criticism  of 
use  of  a  100  bed  distinction,  including 
AHA,  Br.  48;  League  of  Voluntary 
Hospitals,  226-229,  254;  Hospital  Council 
of  Western  Pennsylvania,  4395; 
Comment  5,  Holy  Redeemer  Health 
Systems;  Comment  15,  Methodist  Health 
Systems;  Comment  25,  Bradley 
Memorial  Hospital;  Comment  78, 
Greater  Cincinnati  Hospital  Council; 
Comment  82,  Humana,  Inc.;  Comment 
104,  St.  Francis  Hospital.  Experts  in  the 
field  agreed  with  the  parties'  position 
(Rosen,  4663;  McKinney,  551»-20).  Only 
a  handful  of  commentators  supported 
the  use  of  any  distinction  based  on  the 
number  of  beds.  For  example.  Comment 
11,  National  Rehabilitation  Hospital; 
Comment  105,  Mass.  Hosp.  Assn. 

A  survey  by  UFCW  comparing  the 
number  of  beds  and  the  staffing  in 
hospitals  of  varying  sizes  in  five  states 
showed  a  wide  variation  in  staff  size 
(UFCW  Exh  6-11).  For  example,  in  New 
York  State,  among  46  hospitals  surveyed 
with  20-100  beds,  one  hospital  with  20 
beds  had  over  200  employees,  one  with 


"  Excepting  guards,  of  course,  who  must  be 
placed  in  a  separate  bargaining  unit.  See  section 
,9(b)(3)  of  the  Act. 


21  beds  had  50  employees,  one  with  20 
beds  had  209  employees,  while  another 
with  129  beds  had  181  employees. 
(UFCW  Exh.  11).  In  California,  one 
hospital  with  107  beds  had  1011 
employees,  while  another  with  110  beds 
had  299  (UFCW  Exh.  6).  In  Illinois, 
hospitals  with  11  and  91  beds  had  279 
and  429  employees,  respectively,  while 
another  hospital  with  129  beds  had  126 
employees  (UFCW  Exhs.  5,  6).  Similar 
variations,  and  lack  of  correlation, 
appeared  throughout  the  exhibits 

Lack  of  correlation  between  number 
of  beds  and  number  of  employees  may 
be  attributable  to  specialization  or  the 
amount  of  outpatient  services  (UFCW 
Exh.  1-11;  WS  Willman  &  4500;  Rosen, 
4663;  AFL  Exh.  20).  Thus,  it  appears  that 
staffing  size  and  patterns  might 
correlate  more  closely  with  the  nature  of 
services  than  with  bed  number  (AHA  Br. 
47;  New  Jersey  Society  for  Health  Care 
Human  Resources  Administrators,  439). 

The  AHA  correctly  noted  that  the 
Board's  proposal  for  a  100  bed 
distinction  did  not  clarify  how  it  defined 
the  term  "bed"  (AHA  Br.  47).  The  record 
shows  that  there  are  several  meanings 
of  the  term  in  health  care  facihties.  A 
bed  may  be  licensed  or  unlicensed;  if 
licensed  a  bed  may  be  occupied  or 
unoccupied  (AHA  Br.  47;  Comment  52, 
Hillcrest  Baptist  Medical  Center). 
Hospitals  may  change  the  number  of 
licensed  beds  more  than  once  a  year 
(California  Association  of  Hospitals  and 
Health  Systems,  3229).  Occupancy  rates 
vary;  a  hospital  may  have  occupancy 
substantially  below  the  number  of  its 
licensed  beds  (Comment  1,  Lancaster 
Fairfield  Hospital;  Comment  115, 
National  Healthcare,  Inc.:  rural  areas 
may  have  only  25-30%  patient  census). 
The  number  of  staffed  beds  (based  on 
average  projected  occupied  beds  and 
patient  acuity)  can  differ  from  the 
number  of  occupied  beds  (Comment  186, 
Hiawatha  Community  Hospital; 
Comment  191,  Trinity  Lutheran 
Hospital.)  Beds  may  also  include  swing 
beds  (beds  that  swing  between  acute 
care  and  nursing  or  long-term  care) 
(Missouri  Hosp.  Assn.,  Chi  II  265). 

The  Board  also  notes  that  to  the 
extent  unions  and  employers  addressed 
the  standard  to  be  used  if  the  Board 
determined  to  have  a  bed-number 
distinction,  they  rejected  the  use  of  100 
beds  as  an  appropriate  bed  measure  but 
did  not  reach  a  consensus  as  to  the 
appropriate  number  of  beds  to  use.  For 
example,  some  unions  suggested  using 
the  definition  of  small  hospitals 
employed  by  the  U.S.  Department  of 
Health  and  Human  Services  in 
calculating  reimbursements  under 
Medicare,  which  is  those  hospitals  with 


fewer  than  50  licensed  beds.  (AFL  Br. 
141;  WS  Sweeney.)  The  AHA  suggested 
a  400  bed  cutoff  (AHA  Br.  141).  but  other 
employers  suggested  250  beds 
(Comment  169.  Columbus  Hospital):  300 
beds  (Comment  126.  Arlington  Memorial 
Hospital);  450-500  beds  (Comment  1. 
Lancaster  Fairfield  Hospital);  and  500 
beds  (Comment  11,  National 
RehabiUtation  Hospital). 

The  Board's  decision  to  drop  the  100 
bed  distinction  is  based  on  the  evidence 
provided  by  the  parties  regarding  the 
lack  of  correlation  between  bed  number 
and  hospital  staff,  the  multiplicity  of 
definitions  for  the  term  "bed"  in  health 
care,  the  lack  of  consensus  on  the 
number  of  beds  dividing  large  and  small 
hospitals,  and  the  parties'  general 
opposition  to  use  of  a  distinction  based 
on  the  number  of  beds.^* 

Xin.  Nursing  Homes 

The  only  health  care  facility,  other 
than  hospitals,  covered  by  our  proposed 
rule  was  nursing  homes.  In  so  doing,  we 
tentatively  determined  that  the 
appropriate  bargaining  units  for  this 
type  of  health  care  facility  should  be  the 
same  as  that  for  small  hospitals,  i.e..  (1) 
all  professionals,  (2)  all  technicals.  (3) 
all  service,  maintenance,  and  clericals, 
and  (4)  all  guards.  After  careful 
consideration  of  all  the  evidence 
presented  at  the  hearings,  however,  we 
have  concluded  that  the  rule  should  not 
apply  to  nursing  homes. 

To  a  larger  extent  than  acute  care 
hospitals,  nursing  homes  vary  both  in 
size  and  type  of  service  rendered. 
Generally  speaking,  there  are  three 
basic  types  of  nursing  home  facilities: 
skilled  niu-sing,  intermediate  care,  and 
residential  care.  Skilled  nursing  homes 
provide  24-hour  inpatient  nursing  care  to 
chronically  ill  or  stable  convalescent 
patients,  are  state  licensed,  and  are 
eligible  for  both  Medicare  and  Medicaid. 
Intermediate  care  facilities  also  provide 
24-hour  inpatient  care,  but  care  is  less 
intensive  and  more  oriented  to  daily 
living.  These  homes  are  also  state 
licensed  or  certified  but  are  eligible  only 
for  Medicaid.  Residential  care  facilities 
meet  only  social  needs,  not  medical,  and 
are  not  licensed.  (Durham,  3164-66,  69, 
71,  83;  Comment  155.  Indiana  Healthcare 
Assn.  (IHA).)  The  facilities  range  in  size 
from  10-500  patients  (Harris.  4294; 
Comment  284,  Ryan).  One-third  have  a 
capacity  for  fewer  than  50  residents, 


"  We  note,  parenthetically,  that  the  information 
we  have  acquired  as  to  the  relationship  between 
staffing  and  number  of  beds  most  likely  would  not 
have  been  acquired  in  an  adjudicatory  proceeding, 
and  provides  further  evidence  of  the  value  of 
rulemaking  in  obtaining  industry-wide  information 
unavailable  in  a  case-by-case  approach. 
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one  third  for  50-99.  and  one-third  for 
over  100  (Harris.  4304J. 

Unlike  hospital*,  nursing  homes  are 
populated  primarily  by  the  elderly  and 
provide  long  term  care  rather  than 
medical  treatment  of  a  specific  illness. 
Consequently,  nursing  home  staff  are 
conoemed  not  only  with  their  residents' 
physical  well-being  bat  also  their  social 
and  psychological  needs.  Accordingly, 
there  is  less  diversity  in  nursing  homes 
among  professional,  technical  and 
service  employees,  and  the  staff  is  more 
functioQalty  inte^^ted.  (Hairis,  4294-95; 
Willmaa  4501-02.)  Generally,  nurses 
provide  a  less  intensive,  lower  level  of 
care  to  patients  in  skilled  and  extended 
care  facilities,  and  thus  receive  lower 
salaries  them  that  paid  in  acute  care 
ho^itals  (AHA  Br.  fr-7  citing  Modem 
Healthcare.  Jan.  3. 19B6).  In  additicm, 
RNs  in  most  nursing  homes  never 
administer  oxygen  or  assist  in  surgery, 
and  therefore  generally  have  no  interest 
in  or  need  far  acote  care  pay 
difCerendals  or  for  specialization 
(Comment  155.  IHA;  Shepard,  4962). 
Also,  there  is  for  the  most  part  little 
difCerence  in  the  duties  of  LPNs  and 
nurses'  aides  (Comment  155,  IHA).  Both 
are  primarily  responsible  for  providing 
nursing  care  to  patients  (Comment  155, 
IHA,  affidavits  of  Miller  and  Price;  AHA 
Br.  6  citing  Modem  Healthcare.  Jan.  3, 
1988).  Indeed,  almost  no  aspect  of 
nursing  home  care  is  in  the  exclusive 
domain  of  any  one  group  of  employees 
(Harris.  4295).  llias,  there  appears  to  be 
a  greater  overlap  of  functions  as  well  as 
greater  work  contact  between  the 
various  nursing  home  non-professionals 
(WillMan,  4501-02;  Comment  155,  IHA, 
affidavits  of  Townsend  and  Turner- 
Simpson). 

Skilled  care  homes  also  differ  from 
hospitals  in  that  a  ratio  of  50  patients 
per  nurses'  station  is  ideal  for  nursing 
homes,  whereas  the  typical  ratio  for 
acute  care  units  is  half  that  number 
(AHA  Br.  7  citing  Modem  Healthcare, 
Jan.  3, 1966). 

Also  unlike  hospitals,  there  are  few 
professionals  employed  at  nursing 
homes,  and  of  those,  most  are  RNs  who 
serve  as  head  mirses  or  charge  nurses 
primarily  performing  administrative 
duties  (Durham,  3190;  Willman,  4501-02; 
Saporta,  5145-46;  BuUough,  4656-57; 
Comment  155,  IHA.  affidavits  of  Davy, 
Townsend.  Turner-Simpson,  and 
Higdon).  There  are  also  few  business 
office  clericals.  In  a  typical  100  bed 
nursing  home,  the  business  office  will 
have  one  or  two  employees.  In  a  100  bed 
acute  care  hospital,  the  office  consists  of 
payroll  empkiyees,  accounts  receivable 
and  payable  employees,  data  processing 


employees,  and  others.  (Conmnent  155, 
IHA.) 

Greater  differences  in  the  size  and 
purpose  of  nm^ing  homes  have  resulted 
in  greater  differences  in  their 
organization,  regulation,  and  staffing 
patterns.  For  example,  in  very  large 
homes,  business  office  clericals  may  be 
physically  separated  from  the  home,  and 
have  Httle  employee  or  patient  contact 
In  very  small  homes,  the  bininess  office 
is  located  next  to  the  patient  care  areas 
and  there  is  continuous  contact  with  the 
patient  care  staff.  (Comment  155,  IHA; 
Durham,  3166-67).  Duties  of  staff  also 
vary  with  the  size  of  the  institution.  In  a 
small,  lO-resident  Cacihty,  the  staff  will 
have  overlapping  responsibilities,  and 
thus  an  overall  unit  would  be 
appropriate.  In  a  large,  skilled  care 
facility  with  specialized  units  (see  infm], 
mate  than  one  unit  mig^t  be  appropriate 
(Harris,  4298).  In  an  intermediate  care 
facility  which  also  cares  for  the 
mentally  disabled  as  a  result  of  trauma, 
there  may  be  a  separate  group  of 
employees,  such  as  psychi«ti;«ts,  who 
have  distinct  supervision  and  little 
contact  with  other  professionals 
(Durham.  3170). 

Although  most  homes  are  regulated  by 
the  state,  regulations  with  respect  to 
staffing  patterns  and  employee 
qualifications  vary  widely  from  state  to 
state  (Harris.  4296-97;  Conunent  284, 
Ryan).  For  example,  Connecticut 
requires  more  skilled  nursing  care  than 
Iowa,  and  in  some  states,  sldlled  nursing 
facilities  must  have  24-liour  RN 
coverage.  Seventeen  states  have 
mandated  nurses  aide  training  programs 
ranging  from  20  hours  to  over  100  hours. 
A  majority  of  states  have  no  specific 
training  requirements.  In  Massachusetts, 
the  activity  director  and  the  social 
service  director  must  have 
baccalaureate  degrees;  in  other  states, 
their  formal  qualifications  are  less  than 
those  of  a  nurses'  aide.  (Harris,  4297; 
Comment  284,  Ryan;  Comment  155, 
IliA.)  Also  in  Massachusetts,  aa  in  other 
states,  homes  must  be  staffed  by  LPNs 
or  RNs,  and  they  are  required  to  provide 
substantial  direct  patient  care.  In 
contrast,  in  Indiana,  with  lesser  staffing 
requirements,  nurses'  aides  provide 
direct  patient  care,  and  LPNs  perform 
RN-type  duties  such  as  distributing 
medication  and  assisting  doctors. 
(Comment  155,  IHA.) 

The  nursing  home  industry  is  also  in  a 
period  of  rapid  transition.  It  is  currently 
undergoing  enormous  growth  as  the 
population  of  older  persons  increases 
and  family  responsibility  for  older 
parents  lessens.  In  addition,  many  long 
term  facilities  will  increasingly  offer 
nontraditional  specialized  services,  i.e.. 


head  and  spinal  cord  injury  imits, 
intensive  rehabilitation,  sub  acute  care, 
Alzheimers,  respiratory  therapy,  hospice 
care,  nutrition,  AIDS,  hone  health  care, 
and  care  for  ventilator  dependent 
patients.  (Harris,  4299;  Comment  284, 
Ryan;  Durham,  3161;  AHA  Br.  6  citing 
Modem  Healthcare,  Jan.  3, 1988.)  These 
services  require  different  staffing  needs. 
For  example,  in  most  Alzheimers'  units, 
nurses'  aides  receive  psychological 
training  in  order  to  respond  properly  to 
their  patients'  behavior,  and  LPNs  are 
required  to  perform  recreational, 
educational,  and  social  activities  that 
are  normally  done  by  service  employees 
such  as  recreational  aides.  A  head 
injury  unit  requires  many  nu>re 
professionals  than  are  usually  present  in 
a  nursing  home  facility.  An  AIDS  facility 
might  need  more  counselors.  (Harris, 
4300-4301;  Comment  284,  Ryan.)  The 
professional  and  technical  staff  in  a 
specialized  service  aiea  such  as  a  coma 
unit  may  also  be  far  more  integrated 
than  RNs  and  LPNs  who  work  in  the 
nursing  area  (Conunent  306,  Harris). 

For  some  or  all  of  the  reasons 
discussed  above,  numerous  witnesses 
were  opposed  io  applying  the  rule  to 
nursing  homes  (Durham,  3179;  Harris, 
4293-94;  Comment  284,  Ryan;  Comment 
155,  IHA;  Conunent  155,  IHA.  affidavit 
of  Miller,  Comment  3,  Jefferson  Davis 
Nursing  Home).  Three  witnesses  would 
support  a  two  unit  approach  (Comment 
22,  Louisiana  Nursing  Home  Assn; 
Comment  27,  Jefferson  Manor  Nursing 
Home;  Comment  34,  Lewisbuig  United 
Methodist  Homes).  Several 
commentators  thought  the  Board  lacked 
sufficient  experience  with  respect  to 
nursing  homes  to  formulate  a  rule  as  to 
such  facilities  (lUOE  Br.  2,  fii  1;  Durham, 
3179;  Harris,  4304).  Board  statistics  show 
that  only  20%  of  the  eiectioos  in  the 
health  care  industry  have  involved  long 
term  care  faciUties  (Harris,  4302).  Also, 
case-by-case  determinations  of 
appropriate  units  in  nursing  homes  have 
not  caused  undue  litigation  (Comment 
155,  IHA).  In  fact,  to  ^he  best  of  our 
knowledge  there  is  not  a  single 
published  case  since  the  health  care 
amendments  in  which  the  Board  had  to 
decide  appropriate  units  in  nursing 
homes,  and  no  party  testified  that  it  had 
experienced  problems  with  case-by-case 
determinations  as  to  this  issue. 

In  view  of  the  evidence  set  forth 
above,  we  have  decided  to  exclude 
nursing  homes  from  the  rule.  The 
evidence  shows  that  there  are  not  only 
substantial  differences  between  nursing 
homes  and  hospitals  but  also  significant 
differences  between  the  various  types  of 
nursing  homes  which  affect  staffing 
patterns  and  duties.  In  the  absence  of  a 
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measure  of  uniformity  of  operation,  it 
would  be  difficult  to  establish  uniform 
rules  with  respect  to  appropriate 
bargaining  units.  It  also  appears  that 
there  is  no  need  at  this  time  for  a  rule 
with  respect  to  nursing  homes  as  there 
has  been  no  prolonged  litigation  and  no 
party  has  expressed  any  problems  in 
this  area.  We,  therefore,  conclude  that  it 
is  best  to  continue  a  case-by-case 
approach  with  respect  to  nursing  homes. 
For  those  facilities  which  provide  both 
hospital  and  nursing  home  services,  if 
the  facility  is  primarily  an  acute  care 
hospital,  it  will  be  treated  in  its  entirety 
as  a  hospital;  if  primarily  a  nursing 
home,  it  will  be  considered  a  home,  and 
outside  the  rule.  To  do  otherwise  would 
further  fractionalize  bargaining  within 
the  facility,  and  cause  more,  rather  than 
less,  proliferation. 

XIV.  Specialized  Hospitals 

Some  employers  suggested  that  the 
Board  make  a  separate  rule  for  specialty 
hospitals,  arguing  that  they  are  neither 
acute  care  hospitals  nor  nursing  homes 
(Comment  172,  New  England  Sinai 
Hospital;  King,  4230-31).  The  evidence 
with  regard  to  most  of  the  specialty 
hospitals  which  participated  in  the 
rulemaking  did  not  support  a  conclusion 
that  there  are  fewer  traditional 
distinctions  between  employee  groups. 
However,  the  evidence  demonstrated 
that  psychiatric  hospitals,  are,  for  a 
number  of  reasons,  in  a  category  apart, 
and  the  Board  has  decided  to  exclude 
psychiatric  hospitals  from  application  of 
the  rule. 

Initially,  the  industry's  claimed  trend 
toward  one-specialty  hospitals  is  not 
supported  by  statistics.  The  AHA 
classifies  90%  of  U.S.  private,  acute  care 
hospitals  as  general;  of  these,  98%  are 
general  medical  and  surgical  hospitals 
and  only  2%  are  pediatric  or 
rehabilitation  hospitals.  Nine  of  the 
remaining  ten  per  cent  are  psychiatric,  a 
category  apart.  (AFL  Exh.  7,  8.)  In 
California,  where  the  industry  contends 
the  trend  is  particularly  strong  (Dauner, 
3206),  there  are  relatively  few 
specialized  hospitals  (Silberman,  3209- 
12). 

Most  of  the  comments  submitted  to 
the  Board  from  specialty  hospitals  apart 
from  psychiatric  hospitals  did  not  argue 
that  these  hospitals  should  be  treated 
differently  from  general  acute  care 
hospitals.  See  for  example.  Comment  4, 
Le  Bonheur  Children's  Medical  Center 
Comment  10,  National  Rehabilitation 
Hosp.;  Comment  123,  Children's 
Memorial  Hosp.;  and  Comment  303, 
Children's  Medical  Center,  Akron, 
regarding  childrens'  hospitals.  Although 
Children's  Medical  Center  of  Dallas 
(Comment  276)  states  that  in  that 


hospital  RNs  integrate  patient  care  with 
some  other  professionals,  and  Cardinal 
Glennon  Children's  Hospital  (Comment 
271)  discusses  use  of  the  team  approach, 
neither  suggests  that  childrens"  hospitals 
differ  from  general  acute  care  hospitals 
for  purposes  of  rulemaking.  While 
Shriners  Hospitals  For  Crippled 
Children  (Comment  238)  were  unique  in 
their  m.ethod  of  obtaining  funds  and 
charging  patients,  they  operate  hke 
other  acute  care  hospitals,  subscribing 
to  the  same  rules  of  licensure  and 
accreditation. 

Two  hospitals.  Children's  Hospital  of 
Dayton  and  Children's  Hospital  of 
Cincinnati  presented  more  details 
regarding  the  operation  of  childrens' 
hospitals  (Testimony  of  Graybill, 
Sokatch;  Comment  288,  Graybill).  There 
is  evidence  that  childrens'  hospitals 
have  higher  acuity  and  outpatient 
activities  than  general  acute  care 
hospitals,  and  as  a  result  have  more  full 
time  equivalent  positions  and  higher 
budgets  than  comparably  sized  general 
acute  care  hospitals  (Comment  288). 
There  is  also  evidence  that  RNs  have  a 
somewhat  higher  level  of  interaction 
with  other  professionals,  for  example, 
interacting  with  respiratory  therapists 
on  ICU  units  and  transports  (Graybill, 
4183),  working  on  special  teams  like 
bone  marrow  transplants,  interacting 
with  pharmacists  regarding  allergies, 
and  tube  sequencing  (Comment  288). 
Even  assuming  that  respiratory 
therapists  afe  professionals,  a  status  the 
Board  has  rejected  on  some  occasions, 
(see  for  example,  Samaritan  Health 
Services.  238  NLRB  629,  638  (1978)),  the 
interaction  of  RNs  with  other 
professionals,  including  presence  on 
teams,  is  similar  to  that  shown  in  other 
hospitals,  and  RNs'  duties  were  not 
shown  to  be  different  merely  because 
they  may  work  on  teams.  As  in  other 
acute  care  hospitals,  most  nurses  in 
childrens'  hospitals  are  directly  or 
indirectly  supervised  by  other  nurses 
(Graybill,  4147-48.  4164). 

Comments  from  rehabilitation 
hospitals  show  similar  arguments  to 
those  made  by  general  acute  care 
hospitals:  that  there  is  increased  contact 
between  RNs  and  other  professionals, 
that  there  is  some  cross-training  and 
utilization,  that  teams  are  used,  that  a 
hospital  has  across-the-board  personnel 
policies  (Comment  172,  New  England 
Sinai  Hospital;  Comment  131,  The 
Institute  for  Rehabilitation  and 
Research).  These  commentators  did  not 
request  special  treatment  for  their 
hospitals.  Of  course,  to  the  extent 
rehabilitation  hospitals  may  be  long 
term,  they  will  not  fall  within  the 
parameters  of  the  Board's  rule,  infra, 


which  applies  only  to  hospitals  whose 
average  patient  stay  is  less  than  30 
days. 

Nor  was  there  a  suggestion  made  by 
commentators  of  other,  non-psychiatric, 
single  specialty  hospitals  that  their  type 
of  hospital  merited  special  rules.  For 
example,  the  Board  received  evidence 
from  Springfield  General  Hospital 
(Comment  201)  and  Oklahoma 
Osteopathic  Hospital  (Comment  300), 
both  osteopathic  hospitals,  in  opposition 
to  the  rulemaking,  but  not  claimmg  a 
special  status  for  specialty  hospitals. 

As  noted  above,  the  evidence 
received  on  psychiatric  hospitals 
supports  an  exception  for  this  specialty. 
Psychiatric  hospitals  constitute  a 
substantial  portion  (9%)  of  private 
hospitals  in  the  U.S.  (AFL  Exh.  7).  Even 
the  AFL,  the  only  union  which  took  a 
position  on  psychiatric  hospitals, 
provided  a  mixed  case  for  including 
these  hospitals  under  the  rule.  Thus, 
while  the  AFL  argued  that  psychiatric 
hospitals  which  provide  short  term  care 
are  acute  care  hospitals,  it  recognized 
that  there  is  evidence  to  suggest  that  at 
least  some  professionals  play  different 
roles  in  psychiatric  hospitals  than  in 
acute  care  hospitals  (citing  Albanese/ 
Caswell,  Chi  1 148-165).  Further,  the  AFL 
noted  that  the  Board  has  treated 
psychiatric  facilities  differently  from 
other  hospitals.  Thus,  ML  Airy 
Psychiatric  Center,  253  NLRB  1003 
(1981),  was  the  only  pre  St.  Francis  II 
case  in  which  the  Board  refused  to  find 
appropriate  a  separate  RN  unit.  Finally, 
even  the  AFL  acknowledged  that  the 
Board  might  wish  to  exclude  exclusively 
psychiatric  facilities  from  the  rule.  (AFL 
Br.  140,  fn.). 

The  two  main  industry 
representatives  who  presented  evidence 
on  psychiatric  hospitals  strongly  urged 
that  psychiatric  hospitals  not  be 
considered  acute  care  hospitals  for 
purposes  of  rulemaking.  Most  of  the 
evidence  submitted  with  regard  to 
psychiatric  hospitals  came  from  the 
National  Association  of  Private 
Psychiatric  Hospitals  (Comment  307, 
Thomas)  and  from  Charter  Medical 
Corporation  (Albanese/Caswell,  Chi  I 
148-165).  The  National  Association 
represents  a  substantial  majority  of 
private  psychiatric  hospitals  in  the  U.S. 
Charter  Medical  represents  about  60 
psychiatric  hospitals.  Therefore,  the 
Board  considers  their  evidence  to  be 
representative  of  psychiatric  hospitals  in 
general.  The  other  employers 
representing  psychiatric  hospitals  agree 
that  psychiatric  hospitals  operate  in  a 
distinct  manner  (Comment  110,  Charter 
Lakeside  Hosp.;  Comment  35, 
Massachusetts  Chapter  of  the  National 
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Association;  Comment  29,  Glen  Eden 
Hospital;  Comment  120,  HCA  Belle  Park 
Hospital;  Comment  168,  Camelback 
Hospitals;  Comment  298.  Palo  Verde 
Hospital). 

The  evidence  showed  that  unlike 
other  acute  care  hospitals,  psychiatric 
hospitals  do  not  provide  patient  care  for 
the  physically  ill.  RNs  are  not  the 
primary  facilitators  of  health  care  in 
psychiatric  hospitals.  Many 
professionals  participate  hands-on  with 
patients.  Regardless  of  which  of  three 
basic  models  a  psychiatric  hospital 
follows:  medical,  milieu,  or  combined, 
the  programs  are  highly  integrated.  RNs' 
work  is  closely  integrated  with  the  work 
of  clinical  psychologists,  counselors, 
social  workers,  and  various  types  of 
therapists  in  a  treatment  plan  as 
designated  by  doctors  and  program 
coordinators. 

There  are  more  professionals  other 
than  doctors  and  RNs  in  psychiatric 
facilities  than  in  other  acute  care 
facilities.  The  ratio  of  RNs  to  other 
professionals  is  about  1:1  regardless  of 
facility  size.  It  appears  that  non-RN 
professionals  would  not  have  the  same 
concerns  about  being  outnumbered  in  an 
all-professional  unit  as  they  have 
expressed  regarding  organization  in 
acute  care  hospitals. 

Psychiatric  hospitals  also  differ  from 
other  acute  care  hospitals  in  that  there 
are  more  paraprofessionals  (mental 
health  workers],  and  all  employees  are 
specially  trained  in  relating  to  the 
patients  as  all  employees'  actions  have 
an  impact  on  patient  treatment. 

Further,  the  evidence  shows  that 
Congress  has  distinguished  between 
acute  care  general  and  psychiatric 
hospitals  under  Medicare  by  setting 
special  Medicare  certification 
requirements  with  respect  to  staffing, 
treatment  planning,  teams,  etc. 

For  all  these  reasons,  the  Board  has 
decided  to  exclude  "primarily" 
psychiatric  hospitals  from  its  rule  for 
units  in  acute  care  hospitals  and  to 
proceed  as  to  them  on  a  case-by-case 
basis.  A  number  of  acute  care  hospitals 
have  psychiatric  sections,  however,  and 
such  hospitals  are  not  thereby  excluded 
from  appHcation  of  the  rule  unless  the 
psychiatric  sections  predominate.  Nor 
do  we  adopt  the  suggestion  of  the  AFL 
that  the  exclusion  be  limited  to  hospitals 
that  are  "exclusively"  psychiatric,  as  we 
deem  such  an  exclusion  to  be  too 
hmited.  See  the  definition  of 
"psychiatric  hospital"  contained  in  42 
U.S.C.  1395  X  (f). 

XV.  Partially  Organized  Facilities 

In  the  first  Notice  of  Proposed 
Rulemaking,  we  limited  the  applicability 
of  the  rule  to  petitions  for  initial 


organization,  and  commented  that 
"historically  the  Board  has  required 
decertification  petitions  to  be  filed  in  the 
certified  or  recognized  unit."  {52  FR  at 
25145).  By  way  of  further  explanation, 
the  Board  added  that  "when  institutions 
are  partially  organized  we  assume  that 
petitions  for  new  units  will  follow  the 
proposed  rules,  insofar  as  possible." 
[Id.) 

As  indicated  infra,  in  Sec.  XIX, 
Combined  Units,  the  principle  of 
Campbell  Soup  Co..  Ill  NLRB  234 
(1955),  will  continue  to  apply  to 
decertification  petitions.  See  also 
Westinghouse  Electric  Corp..  115  NLRB 
530  (1956).  With  respect  to  other  types  of 
petitions  in  partially  organized  facilities, 
we  wish  to  amplify  our  previous 
remarks. 

In  the  Second  Notice  of  Proposed 
Rulemaking,  "insofar  as  practicable" 
language  [changed  from  "insofar  as 
possible"]  is  now  part  of  the  proposed 
rule.  However,  there  are  two  different 
possible  situations  we  can  envisage: 

(1)  Where  existing  units  are  in 
conformity  with  the  new  proposed  final 
rule,  we  can  foresee  no  reason  that  new 
petitions,  for  the  same  or  other  units, 
should  not  also  be  in  conformity  with 
the  new  rule. 

(2)  Where  existing  units  are  not  in 
conformity  with  the  new  proposed  final 
rule,  we  can  anticipate  a  number  of 
questions  arising  with  respect  to  the 
applicabiUty  of  the  new  rules.  Where 
units  smaller  than  those  permitted  by 
the  rules  already  exist,  may  the 
incumbent  petition  for  a  residual  unit? 
May  another  labor  organization?  What 
will  be  the  continued  viability  of  the 
principles  enunciated  in  Levine  Hospital 
ofHayward,  219  NLRB  327  (1975)?  In 
Comment  304,  Kaiser  Permanente  raised 
a  number  of  these  questions,  claiming 
that  "many  health  care  employers, 
including  Kaiser  Permanente,  currently 
have  bargaining  relationships  with 
unions  in  units  that  are  narrower  than 
those  set  forth  in  the  proposed  rules." 
These  issues  have  not  been  extensively 
addressed  during  the  rulemaking 
proceeding,  and  it  is  the  Board's 
judgment  that  their  resolution  should, 
for  the  time  being,  be  deferred  pending 
the  adjudication  of  particular  cases  that 
present  these  issues.  The  Board  will,  in 
the  adjudication  of  cases,  attempt  to 
apply  the  new  rules  to  these  situations 
insofar  as  practicable. 

XVI.  Facilities  Covered 

The  Board  stated  in  its  proposed  rule 
that  the  rule  would  apply  to  acute  care 
hospitals,  but  did  not  define  the  term. 
Noting  the  concern  of  some 
commentators  during  the  Board  hearings 
with  the  absence  of  a  specific  definition. 


the  Board  has  carefully  reviewed  a 
variety  of  sources  in  order  to  reach  a 
definition.  In  particular,  the  Board  has 
extensively  searched  Federal  health 
care  legislation,  agency  regulations, 
legislative  history,  industry  reference 
materials,  and  hearing  testimony  for  an 
authoritatively  based  and  commonly 
understood  distinction  suitable  to  the 
goals  of  rulemaking  in  the  health  care 
industry.  Research  reveals  that  there  is 
a  commonly  understood  distinction 
between  acute  and  long  term  care 
facilities,  but  that  the  terms  are  not 
statutorily  defined  as  such. 

The  Public  Health  Service,  for 
example,  draws  a  distinction  between 
acute  care  and  long  term  care  facilities 
for  the  purpose  of  administering  special 
projects  and  grants  (42  U.S.C.S.  296k(a) 
(4)  and  (7)  (1985)),  and  for  administering 
grants  to  nurse  practitioners  and 
midwife  programs  (42  U.S.C.S. 
296m(a)(2)(A]  (1985)).  Various  sections 
of  the  Social  Security  Act  make  the 
same  distinction:  e.g.,  for  purposes  of 
determining  the  scope  of  review  of  peer 
group  organizations  (42  U.S.C.S.  1320c- 
3(a)(4)(A)  (1986)),  and  for  determining 
the  application  of  payment  in 
accordance  with  state  reimbursement 
control  systems  (42  U.S.C.S. 
1395ww(c)(l)(A)  (1983)).  Despite  the 
repeated  use  of  the  terms  acute  care  and 
long  term  care,  however,  no  statutory 
definition  is  provided. 

In  regulations  promulgated  by  the 
Department  of  Health  and  Human 
Services,  the  agency  principally 
responsible  for  administering  health 
care  legislation,  there  is  also  a 
distinction  between  acute  and  non-acute 
care  facilities.  The  term  "like  [similar] 
hospital",  for  example,  is  used  in 
reference  to  the  special  treatment  given 
sole  community  hospitals  and  is  defined 
as  a  "hospital  furnishing  short-term, 
acute  care."  (42  CFR  412.92(c)(2)  (1987)). 

Finally,  a  review  of  the  extensive 
legislative  proceedings  surrounding 
health  care  legislation  and  related  issues 
hkewise  reveals  regular  use  of  the  acute 
care/long  term  care  distinction,  with  the 
terms  "short  term  hospital"  and  "acute 
care  hospital"  used  interchangeably. 
Here  again,  though,  the  use  of  these 
terms  is  so  commonplace  that  no 
specific  definition  is  provided. 

In  light  of  this  commonplace  usage, 
but  lack  of  statutory  or  legislative 
definition,  the  Board  has  adopted  the 
definition  of  an  "acute  care  hospital" 
provided  by  the  Dictionary  of  Health 
Services  Management,  edited  by 
Thomas  Timmreck,  Ph.D..  1982.  National 
Health  Publishing,  Owings  Mills, 
Maryland. 
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The  Dictionary  of  Health  Services 
Management  defines  an  "acute  care 
hospital"  as  a  short  term  care  hospital 
with  an  average  length  of  patient  stay  of 
less  than  30  days.  This  definition  was 
also  referred  to  with  apparent  approval 
by  the  AFL  in  this  proceeding  and  is 
used  by  the  American  Hospital 
Association  (AFL  Exh.  20,  AHA  Guide 
to  the  Health  Care  Field.  1987). 

The  definition  of  a  "psychiatric 
hospital"  for  the  purposes  of  this  rule 
shall  be  that  set  forth  in  42  U.S.C. 
1395x(f).  According  to  that  definition,  a 
psychiatric  hospital  is  an  institution 
which: 

(1)  Is  primarily  engaged  in  providing,  by  or 
under  the  supervision  of  a  physician, 
psychiatric  services  for  the  diagnosis  and 
treatment  of  mentally  ill  persons; 

(2)  Satisfies  the  requirements  of  paragraphs 
(3)  through  (9)  in  the  definition  of  a  "hospital" 
in  that  statute  [|  1395x(e)]; 

(3]  Maintains  clinical  records  on  all 
patients;  and 

[4]  Meets  certain  staffing  requirements 
found  necessary  by  the  Secretary. 

Coverage  for  the  purpose  of  this  rule, 
then,  will  include  all  acute  care 
hospitals  as  defmed.  A  hospital  is 
covered  if  its  primary  service  is  acute 
care,  regardless  of  the  presence  of  other 
non-acute  care  units  at  the  same  facility. 
Psychiatric  hospitals,  deHned  above  and 
dealt  with  in  section  XTV,  are 
specifically  excluded  from  coverage. 
Also  excluded  are  nursing  homes. 

As  previously  indicated,  rehabilitation 
and  drug-alcohol  hospitals  that  meet  the 
30-day  standard  are  tentatively  included 
as  the  Board  did  not  receive  sufficient 
information  during  the  proceedings  to 
distinguish  these  facilities  for  the 
purposes  of  this  rulemaking. 

XVIL  Decisions  To  Which  Rule  Applies 

The  NPR  suggested  that  the  Board's 
new  health  care  rule  would  be  effective 
"on  a  prospective  basis  only,  for 
petitions  filed  on  and  after  (30  days  after 
publication  of  the  final  rule)."  In  .St 
Vincent  Hospital  and  Health  Center,  285 
NLRB  No.  64  (Aug.  19, 1987).  the  Board 
indicated  that  while  its  proposed 
rulemaking  procedure  was  pending,  it 
would  continue  to  make  unit 
determinations  in  health  care  cases  on  a 
case-by-case  basis  utilizing  the  criteria 
set  forth  in  St.  Francis  Hospital,  271 
NLRB  948  (1984)  ["St.  Francis  If).  The 
Board  also  reiterated  that  it  would  apply 
its  new  rule  prospectively  only  to  cases 
in  which  petitions  were  filed  after  the 
rule  became  effective.  Based  on 
comments  received  in  the  record,  and 
upon  further  consideration,  the  Board 
has  concluded  that  its  rule  regarding 
appropriate  units  in  the  health  care 
industry  shall  apply  to  all  decisions 


made  on  and  after  the  effective  date  of 
the  rule. 

Representatives  of  unions  urged  the 
Board  to  revise  the  proposed 
prospective  application  of  the  new  rule. 
One  union  suggested  that  the  rule 
should  be  effective  for  all  cases  decided 
after  the  rule  was  published,  even  if  the 
petition  was  filed  prior  to  that  date 
(ANA  Br.  197).  Unions  suggested  that  it 
would  be  unsound,  if  not  arbitrary,  to 
disregard  the  rule  in  pending  cases, 
considering  the  vast  body  of  knowledge 
the  Board  now  possessed  by  virtue  of  its 
rulemaking  proceedings  (ANA  Br.  198, 
AFL  Br.  145-146).  The  AFL  asserted  that 
to  apply  preexisting  law  would  deny 
employees  the  right  of  self  organization. 
The  AFL  noted  that  applying  the  rule 
retroactively  would  not  have  an  ill  effect 
on  pending  representation  cases.  The 
AFL  also  noted  that  the  Board  recently 
gave  retroactive  application  to  its 
decision  in  John  Deklewa  &  Sons,  282 
NLRB  No.  184  (Feb.  20. 1987),  enfd.  sub 
now  Iron  Workers  Local  3  v.  NLRB,  843 
F.2d  770  (3d  Cir.  1988).  Further,  the  AHA 
and  AFL  noted  that  the  Board  applied 
its  St.  Francis  II  decision  retroactively, 
and  remanded  many  bargaining  unit 
cases  to  regional  directors  for  further 
consideration.  (AHA  Br.  203-204;  AFL 
Br.  145.)  ANA  also  noted  the  incongruity 
that  could  result  if  the  Board  enacted  a 
rule  that  conflicted  with  pre-rule 
standards,  e.g.,  finding  a  unit 
inappropriate  that  previously  was 
appropriate.  (ANA  Br.  204  at  n.115.) 

The  Board  has  decided  that  its  rule  on 
appropriate  bargaining  units  in  the 
health  care  industry  should  be  applied 
to  all  decisions  made  on  and  after  the 
effective  date  of  the  rule,  which  will  be 
30  days  after  publication  of  the  final  rule 
in  the  Federal  Register.  See  APA,  5 
U.S.C.  553(d).  The  Board  agrees  that  it 
would  be  incongruous  to  apply  the  rule 
as  originally  stated;  that  is,  only  to 
petitions  filed  30  days  after  publication. 
Such  a  rule  would  arbitrarily  affect 
petitions  filed  just  1  or  29  days  after  the 
rule  is  published,  and  could  conceivably 
lead  to  vastly  different  results  based 
solely  on  the  timing  of  the  petition. 
However,  the  Board  will  apply  its  pre- 
rule  standards  to  cases  that  issue  prior 
to  the  effective  date  of  the  rule.  As  we 
indicated  in  St.  Vincent,  we  deem  it 
unwise  either  to  decline  to  take  any 
action  on  pending  petitions,  or  to 
promulgate  a  new  standard  while 
rulemaking  proceedings  are  pending.  We 
continue  to  deem  it  contrary  to  statutory 
policy  to  hold  cases  pending 
effectuation  of  the  Board's  new  rule. 
Accordingly,  all  cases  that  issue  prior  to 
the  effective  date  of  the  rule  will  be 
analyzed  under  St.  Vincent.  If  cases 
currently  pending  before  the  Board  do 


not  issue  prior  to  the  rule's  effective 
date,  the  Board  will  not  apply  the  rule 
de  novo  to  such  cases.  Rather,  the  Board 
will,  where  necessary,  remand  such 
pending  cases  to  regional  directors  to 
determine  the  need  for  a  hearing  or 
other  appropriate  course  of  conduct  in 
order  to  permit  parties  to  address  the 
rule. 

XVin.  Non-Conforming  Stipulations 

In  the  initial  proposed  rule,  the  Board 
stated  that  it  would  approve  consent 
agreements  providing  for  elections  in 
accordance  with  the  units  set  forth  in 
the  rule,  and  that  no  other  agreements 
would  be  approved.  Several 
commentators  urged  the  Board  to  permit 
stipulated  units  even  when  they  do  not 
comport  with  those  specified  in  the  rule. 
We  have  been  persuaded  that  permitting 
non-conforming  stipulations,  which  are 
not  prohibited  by  the  Act,  may,  in  many 
instances,  better  serve  the  interests  of 
the  parties,  and  perhaps  even  the  Board. 
The  Board  therefore  has  tentatively 
decided  to  allow  its  regional  directors  to 
approve  stipulations  providing  for 
elections  in  units  not  provided  for  in  the 
rules. 

It  is  the  Board's  established  practice 
in  other  areas  to  permit  parties  to 
stipulate  to  the  appropriateness  of  units 
and  to  various  inclusions  and  exclusions 
if  the  agreement  does  not  violate  any 
express  statutory  provision  or 
established  Board  policies.  Sue.  e.g., 
SCM  Corporation,  270  NLRB  885,  886 
(1984).  This  policy  on  stipulated  units 
was  extended  to  the  health  care 
industry  in  Otis  Hospital.  219  NLRB  164 
(1975).  The  Board  there  reasoned  that  it 
is  consonant  with  the  design  of  the  Act 
to  give  the  parties  in  representation 
proceedings  the  broadest  permissible 
latitude  to  mutually  define  the 
appropriate  unit.  The  Board  slated  that 
when  the  parties'  perceptions  coincide 
regarding  unit  appropriateness,  in  the 
absence  of  a  statutory  command  or 
policy  considerations  within  the  Board's 
expertise,  the  Board  is  not  the  better 
judge.  The  Board  noted  in  Otis  Hospital 
that  the  legislative  history  of  the  1974 
health  care  amendments  supports  the 
application  of  general  policy  regarding 
stipulated  units  to  the  health  care 
industry. 

Our  expertise  acquired  throughout 
this  rulemaking  proceeding  gives  us 
considerable  pause  with  regard  to 
stipulations  not  in  accordance  with  our 
proposed  rules.  Thus,  stipulations  in 
conformity  with  these  rules  would 
surely  be  preferable.  However,  we 
recognize  the  possibility  that  the  parties 
have  their  own  reasons  for  preferring  to 
bargain  in  some  other  configuration. 
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Moreover,  we  note  that  the  majority  of 
certifications  issued  in  representation 
cases  in  the  health  care  industry 
following  enactment  of  the  amendments 
followed  either  a  consent  or  stipulated 
election  and  that  these  elections  gave 
rise  to  challenges  less  often  than 
directed  elections.  Annual  Reports  of 
the  National  Labor  Relations  Board, 
Tables  9,  llB.  In  view  of  Congress' 
concern  with  stability  in  health  care 
labor  relations,  the  importance  of 
reducing  unnecessary  litigation,  and 
expeditiously  proceeding  with  elections, 
permitting  stipulations,  even  when  they 
do  not  conform  to  the  Board's  explicitly 
drawn  units,  seems  warranted.  For  these 
reasons,  we  have  decided  that  the 
reasoning  of  Otis  Hospital  should 
remain  applicable  despite  this 
rulemaking  proceeding. 

To  the  extent  a  stipulation  may  later 
result  in  the  creation  of  a  residual  group 
of  unrepresented  employees,  the  Board 
will  address  their  representation 
concerns  as  it  would  those  of  other 
groups  of  residual  employees  present  in 
partially  organized  acute  care 
hospitals— on  a  case-by-case  basis 
applying  the  rules  insofar  as  practicable. 

Despite  our  tentative  decision  to 
accept  non-conforming  stipulations,  we 
expressly  invite  any  interested  party  to 
comment  further  on  this  problem  during 
the  period  provided  for  comments. 

XIX.  Combined  Units 

The  Notice  of  Proposed  Rulemaking 
provided  that,  in  addition  to  the 
specified  units,  "any  combination  will 
also  be  appropriate,  at  the  union's 
option  and  so  long  as  the  requirements 
of  section  9(b)  (1)  and  (3)  are  met."  The 
reason  for  the  reference  to  the  union's 
option  was  that  the  union,  as 
petitioner,*'  need  seek  only  an 
appropriate  unit.  Morand  Brothers 
Beverage  Co..  91  NLRB  409,  417-18,  enfd. 
on  other  grounds  190  F.2d  576  (7th  Cir. 
1951);  Parsons  Investment  Co.,  152  NLRB 
192. 193  at  £n.  1  (1966).  It  does  not  benefit 
an  employer  to  have  the  option  of 
showing  that  another  unit,  perhaps  a 
combined  unit,  is  also  appropriate,  or 
even  more  appropriate,  since  the 
appropriateness  of  an  alternative  unit  is 
not  the  issue.  Parsons  Investment 
Company,  supra;  Federal  Electric 
Corporation.  157  NLRB  1130, 1131-32 
(1966).  We  therefore  reject  arguments  by 
some  employer  s  that  it  is  unfair  to  give 


only  unions  the  option  of  combining 
units.  (See,  e.g.,  AHA  Br.  49;  Comment 
258,  Durham,  attorney  for  California 
Association  of  Health  Facilities.) 

However,  upon  reflection,  we  believe 
that  we  defined  too  broadly  a  union's 
option  to  seek,  alternatively,  combined 
units.  In  the  NPR.  as  indicated,  we 
implied  that  any  combination  of  the 
enumerated  units  would  also  be 
appropriate;  after  giving  this  matter 
further  thought,  we  believe  that  we  have 
insufficient  evidence  at  this  time  to  say 
that,  per  se,  all  combinations  will  be 
found  appropriate.  We  believe  this  is  a 
matter  we  will  have  to  decide  in  the 
course  of  individual  cases,  by 
adjudication.  While  there  are  some 
combinations  that,  while  not  required 
under  these  rules,  would  obviously  be 
appropriate,  such  as  all  professionals,  or 
all  non-professionals,  there  may  be 
other,  more  unusual  combinations  that 
need  to  be  examined  for 
appropriateness.  We  meant  to  say  only 
that  combinations  of  the  enumerated 
units  are  not  thereby  precluded,  and  we 
have  therefore  modified  the  rule  to 
provide  that  combinations  "may"  be 
appropriate. 

XX.  Extraordinary  Circumstances 
Exception 

The  Board  has,  in  order  to  ensure 
satisfaction  of  parties'  due  process 
rights,*^  included  in  both  the  proposed 
rule  and  the  final  rule  an  exception  for 
"extraordinary  circumstances."  The 
exception  has  been  provided  to  allow 
for  the  possibility  of  individual 
treatment  of  uniquely  situated  acute 
care  hospitals,  so  as  to  avoid  accidental 
or  unjust  application  of  the  rule.** 
However,  the  Board  wishes  to 
emphasize  that  while  the  rule  does  not, 
therefore,  conclusively  establish 
invariable  parameters  of  bargaining 
units  in  the  industry,  our  intent  is  to 
construe  the  extraordinary 
circumstances  exception  narrowly,  so 
that  it  does  not  provide  an  excuse, 
opportunity,  or  "loophole"  for  redundant 
or  unnecessary  litigation  and  the 
concomitant  delay  that  would  ensue. 
The  Board  has  considered  fully  and  at 
length  all  evidence  presented  and 


"  if  the  employer  is  the  petitioner  (RM  petition), 
its  petition  must  seek  the  unit  requested  by  the 
union.  Wm.  Wood  Bakery.  97  NLRB  122  (1951); 
Restaurant  &  Tavern  Owners  Association  of  Salem, 
126  NLRB  871  (1980).  If  the  petition  seeks 
decertification,  it  must  be  Tiled  in  the  certified  or 
recognized  unit.  Campbell  Soup  Co..  Ill  NLRB  234 
(1955). 


*'  See  Chemical  Manufacturers  Assn.  v.  Natural 
Resources  Defense  Council.  470  U.S.  116, 133  n.25 
(1985):  Heckler  v.  Campbell,  481  U.S.  458,  487  (1982); 
FPC  V.  Texaco.  Inc.,  377  U.S.  33,  40  (1964);  United 
States  V.  Storer  Broadcasting  Co..  351  U.S.  192,  205 
(1956);  National  Broadcasting  Company  v.  United 
States.  319  U.S.  190.  225  (1943);  WATT  Radio  v.  FCC. 
418  F.2d  1153. 1157  (D.C.  Cir.  1989);  1  C.  Koch, 
Administrative  Law  and  Practice  {  4.112  at  321-23 
(1985). 

"  Cf.  National  Nutritional  Foods  Assn.  v.  FDA. 
504  F.2d  761.  784  (2d  Cir.  1974).  cert,  denied  420  U.S. 
946  (1975),  citing  The  New  England  Divisions  Case. 
261  U.S.  184.  204  (1923). 


arguments  submitted  at  the  rulemaking 
hearings  and  during  the  comment 
period.  None  of  the  referred-to 
variations  between  acute  care  hospitals, 
some  of  which  are  enumerated  below, 
are  matters  which  would  qualify  for 
litigation  under  the  special 
circumstances  exception;  rather,  they 
are  merely  minor  differences,  inherent  in 
the  industry  due  to  the  multiformity  of 
individual  constituent  institutions.  The 
Board  deems  such  variations  to  be 
ordinary,  and  hence  by  definition  not 
extraordinary,'*  even  in  situations  in 
which  such  variations  may  be  highly 
unusual.'" 

Among  the  variations  in  acute  care 
hospitals  illustrated  at  the  hearings  and 
considered  by  the  Board  are  arguments 
relating  to:  (1)  Diversity  of  the  industry, 
such  as  the  sizes  of  various  institutions, 
the  variety  of  services  offered  by 
individual  institutions,  including  the 
range  of  outpatient  services  provided,    . 
and  differing  staffing  patterns  among 
facilities  (as,  for  example,  a  particular 
facility  employing  a  larger  or  smaller 
number  of  RNs  than  generally  employed 
by  similarly  situated  hospitals);  (2) 
increased  functional  integration  of,  and 
a  higher  degree  of  work  contacts 
between,  employees  as  a  result  of  the 
advent  of  the  multi-competent  worker, 
increased  use  of  "team"  care,  and  cross- 
training  of  employees;  (3)  the  impact  of 
nation-wide  hospital  "chains";  (4)  recent 
changes  within  traditional  employee 
groupings  and  professions,  e.g..  the 
increase  in  specialization  among  RNs; 
(5)  the  effects  of  various  governmental 
and  private  cost-containment  measures; 
and  (6)  single  institutions  occupying 
more  than  one  contiguous  building. 
Except  as  specifically  noted  elsewhere 
(e.g.,  exclusion  of  psychiatric  hospitals 
and  nursing  homes  from  coverage  by  the 
rule),  the  Board  has  concluded  that  none 
of  the  arguments  raised  in  the  course  of 
the  rulemaking  procedure,  including 
those  hsted  above,'*  alone  or  in 
combination,  constitutes  an 
"extraordinary  circumstance"  justifying 
an  exception  from  the  rule. 

The  Board  is  well  aware  that  facilities 
will,  and  do,  differ  in  some  respects; 
however,  as  we  observed  in  the  NPR  (52 
FR  25144),  it  is  the  Board's  considered 
judgment,  after  issuing  health  care 
decisions  by  adjudication  for  more  than 


••  See  Bollman  v.  Indianapolis  Machinery  Co.. 
150  Ind.  App.  296,  276  N.E.2d  606,  813  (1971);  Blacks 
Law  Dictionary  527  (rev.  5th  ed.  1979).  and  cases 
cited  therein. 

">  See  Kugler  v.  Helfant.  421  U.S.  117, 125  (1975). 

"  The  arguments  listed  were  selected  by  way  of 
example  and  not  by  way  of  limitation,  and  were 
chosen  merely  as  being  illustrative  of  the  Board's 
intent. 
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13  years,  that  acute  care  hospitals  do 
not  differ  in  substantial,  significant 
ways  relating  to  the  appropriateness  of 
units.**  Moreover,  to  the  extent  that  the 
rulemaking  hearings  demonstrated  that 
at  least  in  some  respects  acute  care 
hospitals  do  vary,  the  Board  has  made  a 
judgment  that,  in  this  area  of 
estabhshing  appropriate  units, 
"[d]etailed  analyses  of  all  the  facts  of 
the  particular  case  are  just  not  that 
enlightening,"  "  and  that  the  policies  of 
the  Act  would  better  be  effectuated  by 
the  establishment  of  appropriate  units  in 
the  enumerated  segments  of  this 
industry  by  exercise  of  the  Board's 
section  6  rulemaking  authority.'* 

To  satisfy  the  requirement  of 
"extraordinary  circumstances,"  a  party 
would  have  to  bear  the  "heavy  burden" 
to  demonstrate  that  "its  arguments  are 
substantially  different  from  those  which 
have  been  carefully  considered  at  the 
rulemaking  proceeding,"  '*  as,  for 
instance,  by  showing  the  existence  of 
such  unusual  and  unforeseen  deviations 
from  the  range  of  circumstances 
revealed  at  the  hearings  and  known  to 
the  Board  from  more  than  13  years  of 
adjudicating  cases  in  this  field,  that  it 
would  be  unjust  '*  or  an  abuse  of 
discretion  *"  for  the  Board  to  apply  the 
rules  to  the  facility  involved. 

The  Board,  contrary  to  some  industry 
representatives  (e.g.,  Comment  148, 
Mississippi  Hosp.  Assn.),  anticipates 
that  litigation  under  the  "extraordinary 
circumstances"  exception  will  be  rare; 
the  AHA,  representing  the  largest  group 
of  health  care  employers  in  this 
proceeding,  has  indicated  it  understands 
that  the  Board  intends  to  limit 
exceptions  to  "truly  extraordinary 
situations"  (AHA  Br.  55-56),  and  neither 
the  AHA  nor  any  other  employer  (or 


"  See.  e.g.,  NLRB  Exhibit  5,  revised,  showing  that 
for  the  13  years  since  passage  of  the  health  care 
amendments,  variations  among  facihties  and  their 
methods  of  operation  had  virtually  no  effect  on  the 
Board's  ultimate  decisions  reached  following 
frequently  lengthy,  case-by-case  adjudications  as  to 
appropriate  units. 

"  Subrin,  Conserving  Energy  at  the  Labor  Board: 
The  Case  for  Making  Rules  on  Collective 
Bargaining  Units,  32  Ub.  LJ.  105, 107  (1981). 

»«  See  Cummins  v.  Schweiker,  670  F.2d  81, 83  (7th 
Cir.  1982). 

"  Basic  Media.  Ltd.  v.  FCC,  559  F.2d  830.  834 
(D.C.  Cir.  1977).  Accord.  Pfi' /I  Temmerv.  FCC.  743 
F.2d  919.  930  n.ll  (D.C.  Cir.  1984);  Industrial 
Broadcasting  Co.  v.  FCC,  437  F.2d  880,  683  (D.C.  Cir. 
1970).  See  also  WAIT  Radio  v.  FCC.  459  F.2d  1203, 
1207  (D.C.  Cir.  1972),  cert,  denied  409  U.S.  1027 
(1972);  WAHWjJio  v.  FCC  418  F.2d  1153, 1157 
(D.C.  Cir.  1969). 

"  National  Nutritional  Foods  Assn.  v.  FDA.  504 
F.2d  761,  763  (2d  Cir.  1974).  ceri.  denied  420  U.S.  946 
(1975). 

"  P»R  Temmer v.  FCC,  743  F.2d 919,  929  (DC. 
Cir.  1984):  Ashland  Exploration,  Inc.  v.  FERC,  631 
F.2d  817,  823  (DC.  Cir.  1980). 


union]  representative  has  raised 
objections  to  the  Board's  stated  intent. 

In  most  instances,  should  a  facility 
claim  it  comes  within  the  "extraordinary 
circumstances"  exception,  it  should 
present  an  offer  of  proof  to  the  Hearing 
Officer,  who  will  then  either  permit  the 
requested  evidence  to  be  adduced  or, 
we  anticipate  far  more  commonly,'® 
refer  the  offer  to  the  Regional  Director, 
and,  if  requested,  ultimately  to  the 
Board,  for  ruling. 

XXI.  Proliferation 

As  set  forth  in  considerable  detail, 
supra,  the  evidence  taken  during  the 
rulemaking  proceeding  has  convinced 
the  Board,  contrary  to  its  earlier  belief, 
that  eight  possible  units  (seven  plus 
guards)  should  be  found  appropriate  in 
acute  care  hospitals.  In  reaching  this 
conclusion,  the  Board  has  carefully 
considered  the  Congressional 
admonition  against  proliferation  set 
forth  in  the  legislative  history  of  the  1974 
health  care  amendments  as  well  as  its 
own  strongly-held  view  that  the  number 
of  units  found  appropriate  should  not  be 
so  many  as  to  lead  to  a  splintering  of  the 
workforce  into  the  myriad  of 
occupations  and  professions  found 
within  the  industry.  The  Board  has 
examined  the  units  found  appropriate  to 
ensure  they  are  not  so  numerous  as  to 
create  a  never-ending  round  of 
bargaining  sessions,  and  that  each  unit 
represents  truly  distinctive  interests  and 
concerns.  A  number  of  groups  of 
employees  found  appropriate  have 
separate  labor  markets.  A  thorough 
examination  of  the  record  in  this 
rulemaking  proceeding  has  satisfied  us 
that  the  health  care  units  established  by 
the  Board  do  not  constitute  proliferation 
either  in  terms  of  the  legislative  history 
of  the  amendments  or  in  the  context  of 
the  history  or  realities  of  the  industry. 
We  believe  that  Congressional  and 
industry  concern  with  proliferation  was 
directed  towards  the  fifteen  to  twenty 
plus  units  that  had  arisen  in  the  health 
care  and  other  industries  prior  to  the 
amendments  and  the  possibility  of 
scores  of  units  if  each  hospital 
classification  were  permitted  to  organize 
separately.  lUOE  Br.  96-97:  Legislative 
History  of  the  Coverage  of  Non-Profit 
Hospitals  Under  the  National  Labor 
Relations  Act  at  113-114  (Senator  Taft); 
Hearings  on  S.  794  and  S.  2292  Before 
the  Subcommittee  on  Labor  and  Public 
Welfare.  93rd  Cong..  Ist  Sess.  1973  at 
175  (David  Brekke,  Colorado  Hospital 
Association),  181  (O.  Ray  Hurst,  Texas 
Hospital  Association),  188  (William 


*•  See  1  C.  Koch,  Administrative  Law  and 
Practice  section  4.112  at  323  (1985). 


Whelan,  California  Hospital 
Association),  Sidney  Lewine,  138-139 
(American  Hospital  Association),  563- 
564  (exchange  between  Senator  Taft  and 
Andrew  Biemiller  of  the  AFL-CIO).  See 
also  testimony  in  1971  and  1972 
hearings,  cited  in  lUOE  Br.  96-97. 

By  1974,  a  number  of  state  and  agency 
decisions  with  respect  to  non-profit 
hospitals,  and  Board  decisions  with 
respect  to  proprietary  hospitals,  had 
permitted  each  profession,  and  in  some 
cases  each  craft,  to  form  a  separate 
bargaining  unit  (See  discussion  in  AFL 
Br.  2-3,  28).  As  stated  in  Senator  Taft's 
proposal.  Congress  feared  that  patterns 
such  as  developed  in  construction  and 
newspaper  industries — wherein  units 
were  permitted  for  each  craft,  resulting 
in  15-20  or  more  units — would  result  in 
separate  units  for  the  equally,  if  not 
more,  numerous  classifications  in  a 
hospital.  We  find  no  evidence  that 
Congress  opposed  a  smaller  number  of 
units.  Thus,  Senator  Taft's  proposal, 
containing  special  rules  for  the  health 
care  industry,  would  have  established 
five  units  as  presumptively  appropriate: 
Technical,  clerical,  service  and 
maintenance,  all  professional,  and 
guards,  two  more  than  the  statutorily 
mandated  three  units  (professional,  non- 
professional, and  guards).  The  Board's 
addition  of  three  units,  RNs,  physicians, 
and  skilled  maintenance,  raising  the 
total  number  of  proposed  possible  units 
to  eight  still  constitutes  half  or  fewer  of 
the  number  of  units  that  seem  to  us  to 
have  concerned  Congress. 

Furthermore,  the  record  shows  that 
the  hospital  industry  understood 
proUferation  to  mean  a  much  greater 
multiplicity  of  units  than  is  proposed 
here.  The  League  of  Voluntary  Hospitals 
of  New  York,  an  association  of  54 
nonprofit  medical  centers,  hospitals,  and 
nursing  homes,  and  the  largest 
organization  of  its  kind  in  the  country, 
supported  the  1974  amendments  because 
the  League  wished  to  remove  itself  from 
New  York  State  health  care  coverage 
under  which  there  were  potentially  15- 
20  or  more  units  in  a  health  care  facility 
(WS  Abelow).  Indeed,  the  American 
Hospital  Association  proposed  a  five- 
unit  configuration:  Professional, 
technical,  clerical,  service  and 
maintenance,  and  guards.  Hearings  on  S. 
794  and  S.  2292  Before  the  Subcommittee 
on  Labor  and  Public  Welfare,  93rd 
Cong..  1st  Sess.  1973,  Sidney  Lewine. 
140. 

There  is  little  evidence  that  the 
number  of  units  proposed  by  the  Board 
will  result  in  proliferation  or  in  the 
problems  perceived  to  arise  from 
proliferation.  The  units  proposed  by  the 
Board  are  only  potential  units.  Indeed, 
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two  of  the  units,  physicians  and  guards, 
are  rarely  sought.  A  successful 
organizing  effort  in  one  unit  in  a  hospital 
does  not  appear  to  have  a  ripple  effect 
causing  further  organization.  The  record 
shows  that  from  the  1974  health  care 
amendments  until  the  Board's  1984 
decision  in  St.  Francis  II,  most  health 
care  units  fell  into  the  categories  now 
proposed  by  the  Board.  However,  the 
majority  of  organized  hospitals  only  had 
one  unit,  and  about  80%  had  three  or 
fewer  units.  (AFL  Exh.  5  p.  1;  SEIU,  WS 
Shea,  Table  2.)  Nor,  as  detailed  supra, 
was  there  a  showing  that  the 
configuration  of  units  proposed  by  the 
Board  have  resulted  in  an  increased 
number  of  strikes,  jurisdictional 
disputes,  or  other  disruptions  in  the 
delivery  of  health  care  services. 

Finally,  as  shown  above,  the  empirical 
evidence  submitted  in  these  proceedings 
strongly  supports  the  appropriateness  of 
each  of  the  units  proposed  by  the  Board. 

For  all  the  above  reasons,  we 
conclude  that  our  proposal  for  seven 
units  plus  guards  is  not  only  well  within 
our  discretion,  but  also  consistent  with 
both  our  own  and  Congress'  concerns 
about  proliferation. 

XXII.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  NLRB  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  To  allow 
interested  parties  to  identify  and  locate 
documents  so  they  can  participate 
effectively  in  the  rulemaking  process; 
and  (2)  to  serve  as  the  record  in  case  of 
judicial  review.  As  provided  in  the  first 
NPR  (52  FR  25148).  the  docket,  including 
a  verbatim  transcript  of  the  hearings,  the 
exhibits,  the  written  statements,  and  all 
comments  submitted  to  the  Board,  is 
available  for  public  inspection  during 
normal  working  hours  at  the  Office  of 
the  Executive  Secretary  in  Washington, 
DC. 

XXIII.  Regulatory  Flexibility  Act 

As  required  by  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  the 
Board  certifies  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact  on  small  entities.  Prior  to  this 
rule,  parties  before  the  Board  were 
required  to  litigate  the  appropriateness 
of  a  unit  for  election  purposes  if  they 
could  not  reach  agreement  on  the  issue. 
Upon  enactment  of  this  rule,  parties  will 
no  longer  be  required  to  engage  in 
litigation  to  determine  the 
appropriateness  of  units,  thereby  saving 
all  parties  the  expense  of  litigation 
before  the  Board  and  the  courts.  To  the 
extent  that  organization  of  employees 


for  the  purpose  of  collective  bargaining 
will  be  fostered  by  this  rule,  thereby 
requiring  small  entities  to  bargain  with 
unions,  and  that  employees  may  thereby 
exercise  rights  under  the  National  Labor 
Relations  Act  as  amended  (29  U.S.C. 
151  et  seq.],  the  Board  notes  that  such 
was  and  is  Congress'  purpose  in 
enacting  the  Act  and  the  health  care 
amendments  thereto. 

XXIV.  Regulatory  Text 

List  of  Subjects  in  29  CFR  Part  103 

Administrative  practice  and 
procedure.  Labor  management  relations. 

For  the  reasons  set  forth  in  the  prior 
pages,  it  is  proposed  to  amend  29  CFR 
Part  103  as  follows; 

PART  103— OTHER  RULES 

1.  The  authority  citation  for  29  CFR 
Part  103  is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  151, 156;  5  U.S.C.  500. 
533. 

2.  Subpart  C.  consisting  of  S  103.30.  is 
added  to  read  as  follows: 

Subpart  C — Appropriate  Bargaining  Units 

Sec. 

103.30    Appropriate  bargaining  units  in  the 
health  care  Industry. 

Subpart  C— Appropriate  Bargaining 
Units 

§  103.30    Appropriate  bargaining  units  in 
the  tieaith  caro  Industry. 

(a)  This  portion  of  the  rule  shall  be 
applicable  to  acute  care  hospitals,  as 
defined  in  paragraph  (f)  of  this  section: 
Except  in  extraordinary  circumstances 
and  in  circumstances  in  which  there  are 
existing  non-conforming  units,  the 
following  shall  be  appropriate  units,  and 
the  only  appropriate  units,  for  petitions 
filed  pursuant  to  section  9(c){l)(A)(i)  or 
9(c)(l)CB]  of  the  National  Labor 
Relations  Act,  as  amended,  except  that 
various  combinations  of  units  may  also 
be  appropriate: 

(1)  All  registered  nurses. 

(2)  All  physicians. 

(3)  All  professionals  except  for 
registered  nurses  and  physicians. 

(4)  All  technical  employees. 

(5)  All  skilled  maintenance 
employees. 

(6)  All  business  office  clerical 
employees. 

[7]  All  guards. 

(8)  All  nonprofessional  employees 
except  for  technical  employees,  skilled 
maintenance  employees,  business  office 
clerical  employees,  and  guards. 

(b)  Where  there  are  existing  non- 
conforming units  in  acute  care  hospitals, 
and  a  petition  for  additional  units  is 
filed  pursuant  to  section  9(c)(l)(A)(i)  or 


9(c)(1)(B),  the  Board  shall  find 
appropriate  only  units  which  comport, 
insofar  as  practicable,  with  the 
appropriate  units  set  forth  in  paragraphs 
(a)  (1)  through  (8)  of  this  rule. 

(c)  Nothing  shall  prevent  the  Board 
from  holding  additional  hearings 
concerning  the  specific  job 
classifications  to  be  included  in,  or 
excluded  from,  each  of  the  above  units, 
and  from  establishing  additional  rules 
about  such  matters. 

(d)  The  Board  will  approve  consent 
agreements  providing  for  elections  in 
accordance  with  paragraph  (a)  of  this 
section,  but  nothing  shall  preclude 
regional  directors  from  approving 
stipulations  not  in  accordance  with 
paragraph  (a),  as  long  as  the  stipulations 
are  otherwise  accept^le. 

(e)  This  rule  will  apply  to  all  cases 
decided  on  or  after  the  effective  date  of 
the  final  rule. 

(f)  For  purposes  of  this  rule,  the  term 
"acute  care  hospital"  is  defined  as  a 
short  term  care  hospital  in  which  the 
average  length  of  patient  stay  is  less 
than  thirty  days.  "The  term  "acute  care 
hospital"  shall  include  those  hospitals 
primarily  operating  as  acute  care 
facilities  even  if  those  hospitals  provide 
such  services  as,  for  example,  long  term 
care,  outpatient  care,  or  psychiatric 
care,  but  shall  exclude  facilities  that  are 
primarily  nursing  homes  or  primarily 
psychiatric  hospitals.  The  definition  of 
"psychiatric  hospital"  shall  be  as  set 
forth  in  42  U.S.C.  Sec.  1395  x  (f).  Social 
Security  Act.  A  "non-conforming  unit" 
shall  be  defined  as  a  unit  not  in 
conformity  with  paragraphs  (a)  (1) 
through  (8)  of  this  rule. 

(g)  Appropriate  units  in  all  other 
health  care  facilities:  The  Board  will 
establish  appropriate  units  in  other 
health  care  facilities,  as  defined  in 
section  2(14)  of  the  National  Labor 
Relations  Act,  as  amended,  on  a  case- 
by-case  basis. 

XXV.  Dissenting  Opinioo 

Member  Wilford  W.  Johansen, 
dissenting: 

As  amply  documented  in  the  Notice  of 
Proposed  Rulemaking  in  the  Federal 
Register  on  July  2. 1987,  there  has  been 
no  universal  acceptance  in  the  circuit 
courts  of  a  standard  for  formulating 
appropriate  units  in  the  healthcare 
industry.  Some  courts  have  simply 
substituted  their  own  judgment  for  that 
of  the  Board  on  the  question  of  what 
constitutes  an  appropriate  unit. 
Frequently  a  court  has  apparently 
supported  its  conclusion  by  a  selective 
reading  of  portions  of  the  legislative 
history  of  the  1974  Amendments.  The 
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Board  in  turn  has  reacted  first  by  trying 
to  explicate  that  the  differences  might 
be  "largely  semantic"  [Newton- 
Wellesley  Hospital,  250  NLRB  409 
(1980)1.  then  by  reversing  field  and 
adopting  the  test  advocated  by  the  Ninth 
Circuit  [St.  Francis  Hospital.  271  NLRB 
948  (1984)  [St.  Francis  II)].  That  course 
in  turn  was  roundly  criticized  by  the 
D.C.  Circuit.  [Electrical  Workers  IBEW 
Local  474  v.  NLRB  (St.  Francis 
Hospital],  814  F.2d  697  (1987)).  The 
Board's  reaction  was  to  try  yet  a 
different  approach — i.e..  rulemaking. 

With  all  due  respect,  I  disagree. 
Rulemaking  in  regard  to  healthcare  units 
is  neither  desirable  nor  appropriate. 

First,  it  is  my  view  that  the 
appropriate  method  for  resolution  of 
questions  surrounding  the  interpretation 
of  Congress'  intent,  the  proper  scope  of 
review,  and  the  Board's  duty  and 
authority  under  the  statute,  is  to  submit 
these  questions  to  the  Supreme  Court, 
which  is  the  final  arbiter  on  issues  of 
this  nature.  Submission  to  the  Court  is 
especially  appropriate  in  this  area. 
Second,  the  Board  has  received  criticism 
from  the  courts  at  both  ends  of  the 
spectrum.  Most  of  the  criticism  and 
disagreement  has  centered  around 
apphcation  of  the  traditional  community 
of  interest  standard,  versus  a  separately 
derived  "disparity  of  interest"  test  for 
evaluating  units  in  the  healthcare 
industry. 

Thus,  the  Ninth  Circuit,  in  an  early  St. 
Francis  hospital  case,  faulted  the  Board 
for  applying  what  the  court  deemed  a 
too  rigid  presumption  in  favor  of  a 
registered  nurses  unit;  and  enunciated  a 
"disparity  of  interest"  standard  which  it 
deemed  necessary  for  assessing 
healthcare  units.  More  recently,  after  the 
Board  itself  decided  to  adopt  the 
disparity  of  interest  standard,  the 
District  of  Columbia  Circuit  in  yet 
another  St.  Francis  case,  severely 
criticized  the  Board's  action,  and 
strongly  "suggested",  that  some  form  of 
the  historically  accepted  community  of 
interest  standard  is  required.  Hence  the 
Board  is  faced  with  some  courts  which 
have  indicated  a  definite  preference  for 
the  so-called  "disparity  of  interest" 


analysis.  Other  courts  are  equally 
adamant  that  nothing  in  the  1974 
Amendments  indicates  that  the  Board 
was  to  abandon  the  community  of 
interest  standard  which  had  served  well 
for  the  previous  forty  years,  and  of 
which  Congress  was  cognizant  at  the 
time  of  the  Amendments. 

It  is  apparent  that  the  disagreements 
involve  questions  concerning  the 
meaning  of  the  statute,  analysis  of  the 
legislative  history,  and  the  deference  to 
be  properly  accorded  to  the  Board's 
reading  and  interpretation  of  the  Act, 
which  is  the  Board's  primary  function 
and  responsibility.  These  questions  are 
all  particularly  appropriate  for 
submission  to,  and  final  resolution  by, 
the  Supreme  Court.  This  avenue  is  also 
the  one  which  best  serves  the  interests 
of  the  parties,  the  general  public,  and 
the  Board  itself. 

Section  9(b)  of  the  Act  provides  that 

The  Board  shall  decide  in  each  case 
whether,  in  order  to  assure  to  employees  the 
fullest  freedom  in  exercising  the  rights 
quaranteed  by  this  Act,  the  unit  appropriate 
for  the  purposes  of  collective  bargaining  shall 
be  the  employer  unit,  craft  unit,  plant  unit,  or 
subdivision  thereof  *  *  *. 

I  do  not  read  the  above  language  as 
permissive.  It  is  mandatory.  The  Board 
cannot  satisfactorily  fulfill  its  statutory 
obligation  by  relegating  its  specialized 
decisional  function  in  this  area  to 
rulemaking  procedures.  That  is  not  to 
suggest  that  I  disapprove  of  rulemaking 
per  se.  On  the  contrary,  I  agree  that 
rulemaking  is  desirable,  and  even  a 
necessary  part  of  the  Board's  fimction, 
in  some  areas.  This  is  not  one  of  those 
areas.  I  believe  it  is  important  to  keep  in 
mind  that  Congress  did  not  amend 
Section  9  when  it  enacted  the 
Healthcare  amendments  in  1974.  Had 
Congress  intended  that  the  Board 
abandon  the  decisional  approach  and 
utilize  a  wholly  new  procedure  for 
determining  appropriate  units  in  the 
healthcare  industry,  Congress  would 
have  told  us  so  explicitly.  It  did  not.  Nor 
did  it  even  implicitly  suggest  such 
action.  The  rule  changes  cited  by  the 
majority  (e.g.  contract  bar.  Excelsior  list, 
etc.)  in  support  of  this  radical  departure 


from  50  years  of  Board  precedent,  (a) 
were  arrived  at  decisionally,  and;  (b)  did 
not  involve  unit  determinations. 

There  are  additional  factors  which 
make  rulemaking  on  particular  units,  at 
best,  inadvisable.  Units  established  by 
rulemaking  will  continue  to  be  criticized 
by  courts  that  deem  the  Board's 
approach  to  healthcare  unit 
determinations  to  be  too  rigid.  Indeed, 
as  unit  specifications  derived  from  a 
predetermined  set  of  rules  are  inherently 
less  flexible  than  those  arrived  at  by 
decision  in  individual  cases,  criticism  by 
some  courts  may  even  intensify  on  the 
ground  that  the  Board  has  not  arrived  at 
a  result  through  the  application  of  its 
institutional  expertise  to  a  particular 
fact  pattern. 

Contrary  to  the  stated  expectations  of 
my  colleagues,  setting  unit 
configurations  by  rulemaking  will  not  in 
fact  substantially  reduce  the  amount  of 
litigation  in  this  area.  If  may  8er\'e  to 
change  part  of  the  focus  of  that 
litigation,  while  at  the  same  time 
creating  more.  The  amount  of  evidence 
produced  in  rulemaking  is  not  the  point. 
The  difficulties  encountered  over  the 
last  several  years  have  not  been  for  lack 
of  evidence.  Rather,  they  have  revolved 
around  differing  interpretations  of  the 
statute  and,  particularly,  the  legislative 
history  and  the  deference  to  be 
accorded  the  Board  and  its  expertise  in 
its  role  as  the  primary  decision  maker 
under  the  Act.  I  do  not  see  that 
announcing  rules  by  administrative  fiat 
will  resolve  the  divergent  views  on 
these  fundamental  questions.  We  still 
will  not  have  obtained  a  definitive 
resolution  of  the  basic  issues  which  is  so 
sorely  needed. 

I  would,  therefore,  vacate  the  notices 
of  proposed  rulemaking  and  submit  the 
extant  issues  to  the  Supreme  Court  for 
resolution. 

Dated,  Washington,  DC.  August  25. 1988. 

By  direction  of  the  Board. 
National  L.abor  Relations  Board. 
John  C.  Tniesdale, 
Executive  Secretary. 
[PR  Doc.  88-19688  Filed  8-31-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  264  and  265 

[FRL-3361-6] 

Standards  Applicable  to  Owners  and 
Operators  of  Hazardous  Waste 
Treatment,  Storage,  and  Disposal 
Facilities;  Liability  Coverage 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 

SUMMARY:  On  August  21. 1985,  the 
Environmental  Protection  Agency  (EPA 
or  the  Agency)  published  a  Notice  of 
Proposed  Rulemaking  to  amend  the 
financial  responsibility  requirements 
concerning  liability  coverage  for  owners 
and  operators  of  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  (TSDFs)  permitted  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  (50  FR  33902).  The  proposal 
set  forth  several  regulatory  options, 
including  the  authorization  of  additional 
financial  mechanisms  for  covering  third- 
party  liability  requirements,  under 
consideration  by  the  Agency  to  provide 
relief  for  owners  and  operators  who 
encounter  difficulties  in  obtaining 
liability  insurance.  On  July  11, 1988,  EPA 
pubUshed  an  interim  final  rule  allowing 
use  of  a  corporate  guarantee  as  an 
additional  financial  responsibility 
mechanism  (51  FR  25350).  This  rule  was 
issued  in  final  form  on  November  18, 
1987  (52  FR  44314). 

EPA  is  today  adopting  other  financial 
mechanisms  for  liability  coverage  for 
RCRA  TSDFs.  These  mechanisms  are 
letters  of  credit,  surety  bonds,  trust 
funds,  and  guarantees  provided  by  firms 
that  are  not  the  direct  parent  of  the 
owner  or  operator.  In  addition,  the 
Agency  is  clarifying  the  liability 
insurance  requirements  to  ensure  that 
other  firms  can  purchase  insurance  for 
owners  and  operators  of  hazardous 
waste  management  facilities. 

EFFECTIVE  DATE:  October  3, 1988. 
ADDRESSES:  The  regulatory  docket  for 
this  rulemaking  is  available  for  public 
inspection  at  Room  S-212-E.  U.S.  EPA, 
401  M  Street,  SW.,  Washington,  DC 
20460,  fi-om  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  The  docket  number  is 
F-6&-CGF1-FFFFF.  The  pubhc  must 
make  an  appointment  to  review  docket 
materials  by  calling  (202)  475-9327.  The 
public  may  copy  a  maximum  of  50  pages 
from  any  one  regulatory  docket  at  no 
cost.  Additional  copies  cost  $0.20  per 
page. 


FOR  FURTHER  INFORMATION  CONTACT: 

The  RCRA  Hotline,  toll  free,  at  (800) 
424-9346  or,  in  Washington,  DC,  at  (202) 
382-3000.  For  technical  information, 
contact  Carlos  M.  Lago,  Office  of  Solid 
Waste  (WH-563),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  (202)  382^780. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Authority 

II.  Background 

A.  Current  Liability  Coverage 
Requirements 

B.  August  21, 1985,  Notice  of  Proposed 
Rulemaking 

C.  Rulemaking  Authorizing  the  Corporate 
Guarantee 

D.  Justification  for  Today's  Rule 

E.  Key  Provisions  of  Today's  Rule 

III.  Additional  Financial  Responsibility 

Mechanisms  Being  Authorized  for 
Liability  Coverage 

A.  Letter  of  Credit 

B.  Surety  Bond 

C.  Guarantee 

D.  Trust  Fund 

E.  Purchase  of  Insurance  by  Other  Firms 

F.  Allowable  Combinations  of  Mechanisms 

IV.  Special  Provisions  of  Additional 

Mechanisms 

A.  Beneficiaries 

B.  Payment  Trigger 

C.  Certification  of  Validity  and 
Enforceability 

D.  Cancellation 

E.  Exclusions 

V.  Other  Issues  Presented  in  the  Notice  of 

Proposed  Rulemaking 

A.  Maintain,  Suspend,  or  Withdraw 
Existing  Liability  Coverage  Requirements 

B.  Revise  Scope  and  Levels  of  Coverage 

C.  Mechanisms  Considered  But  Not 
Adopted 

D.  Authorize  Waivers 

VI.  Consistency  with  Other  Existing  and 

Proposed  Financial  Assurance 
Requirements 

VII.  Technical  Correction  to  40  CFR 
264.151(b) 

VIII.  Effective  Date 

IX.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

B.  Effect  of  Rule  on  State  Authorizations 

X.  Executive  Order  12291 

XI.  Regulatory  Flexibility  Act 

XII.  Supporting  Documents 

L  Authority 

This  regulation  is  being  adopted  under 
the  authority  of  sections  2002(a),  3004, 
and  3005  of  the  Solid  Waste  Disposal 
Act;  as  amended  by  RCRA,  as  amended 
(42  U.S.C.  6912(a),  6924,  and  6925). 

n.  Background 

A.  Current  Liability  Coverage 
Requirements 

Section  3004(a)(6)  of  RCRA,  as 
amended,  requires  EPA  to  establish 
financial  responsibility  standards  for 


owners  and  operators  of  hazardous 
waste  management  facilities  as  may  be 
necessary  or  desirable  to  protect  human 
health  and  the  environment. 

On  April  16, 1982,  EPA  promulgated 
regulations  requiring  owners  or 
operators  to  demonstrate  liability 
coverage  during  the  operating  life  of  the 
facility  for  bodily  injury  and/or  property 
damage  to  third  parties  resulting  from 
accidental  occurrences  arising  from 
facility  operations  (47  FR  16554).  Under 
these  regulations  (40  CFR  264.147  and 
265.147),  an  owner  or  operator  of  a 
hazardous  waste  treatment,  storage,  or 
disposal  facility  must  demonstrate,  on  a 
per-firm  basis,  liability  coverage  for 
sudden  accidental  occurrences  in  the 
amount  of  $1  million  per  occurrence  and 
$2  million  annual  aggregate,  exclusive  of 
legal  defense  costs.  An  owner  or 
operator  of  a  surface  impoundment, 
landfill,  or  land  treatment  facility  used 
to  manage  hazardous  waste  is  also 
required  to  demonstrate,  on  a  per-firm 
basis,  liability  coverage  for  nonsudden 
accidental  occurrences  in  the  amount  of 
$3  million  per  occurrence  and  $6  million 
annual  aggregate,  exclusive  of  legal 
defense  costs.  (A  "nonsudden  accidental 
occurrence,"  as  opposed  to  a  "sudden 
accidental  occurrence,"  is  defined  by  40 
CFR  264.141  and  265.141  as  an 
occurrence  that  takes  place  over  time 
and  involves  continuous  or  repeated 
exposure.)  "First-dollar"  coverage  is 
required;  that  is,  the  amount  of  any 
deductible  must  be  covered  by  the 
insurer,  who  may  have  a  right  of 
reimbursement  of  the  deductible  amount 
from  the  insured. 

The  requirements  for  coverage  of 
sudden  accidental  occurrences  became 
effective  on  July  15, 1982.  The 
requirements  for  nonsudden  accidental 
occurrences  were  phased  in  gradually 
according  to  annual  dollar  sales  or 
revenue  figures  of  the  owner  or 
operator.  January  16, 1985,  was  the  final 
phase-in  date. 

Financial  responsibility  for  third-party 
hability  currently  can  be  demonstrated 
by  obtaining  insurance,  by  passing  a 
financial  tesL  or  by  obtaining  a 
corporate  guarantee  from  a  parent 
corporation  that  passes  the  financial 
test.  The  regulations  (40  CFR 
264.147(a)(3),  264.147(b)(3),  265.147(a)(3). 
and  265.147(b)(3))  also  allow  an  owner 
or  operator  to  meet  the  liability 
requirements  through  a  combination  of 
the  financial  test  and  insurance,  or  a 
combination  of  the  corporate  guarantee 
and  insurance. 
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B.  August  21,  1985,  Notice  of  Proposed 
Rulemaking 

In  1984-1985,  the  availability  of 
pollution  liability  insurance  policies 
began  to  decline.  A  number  of  insurers 
who  previously  had  offered  coverage 
ceased  to  write  pollution  liabiUty 
policies.  Those  still  offering  coverage 
raised  their  premiums  substantially 
while  reducing  the  coverage  provided. 
As  a  consequence,  some  owners  and 
operators  of  hazardous  waste  TSDFs 
began  to  experience  difficulties  in 
obtaining  necessary  coverage  and /or 
paying  the  increased  cost  of  such 
coverage. 

In  response  to  this  situation,  EPA  took 
a  number  of  steps,  including  issuing  on 
August  21, 1985,  a  Notice  of  Proposed 
Rulemaking  (NPRM]  (50  FR  33902) 
requesting  comment  on  five  possible 
regulatory  options  as  responses  to  the 
problem  of  reduced  availability  and 
increased  cost  of  pollution  liability 
insurance;  (1)  Maintain  the  existing 
requirements;  (2)  clarify  the  required 
scope  of  coverage  and/ or  lower  the 
required  levels  of  coverage;  (3)  authorize 
other  financial  responsibility 
mechanisms;  (4)  authorize  waivers:  and 
(5)  suspend  or  withdraw  the  liability 
coverage  requirements 

EPA  received  numerous  comments 
from  four  major  categories  of 
commenters  on  the  August  21, 1985, 
NPRM:  Owners  and  operators  of 
hazardous  waste  TSDFs;  members  of  the 
insurance  industry;  representatives  of 
State  and  local  governments;  and 
members  of  the  public  at  large.  A 
majority  of  commenters  encouraged  the 
Agency  to  retain  the  existing  coverage 
limits  and  encouraged  the  Agency  not  to 
suspend  or  withdraw  the  liability 
coverage  requirements.  Numerous 
commenters  did,  however,  ask  EPA  to 
consider  waivers  in  certain 
circumstances.  Some  commenters 
requested  EPA  to  clarify  the  scope  of 
coverage  required  or  to  lower  the 
required  limits  of  coverage,  but  many 
commenters  urged  EPA  to  authorize 
additional  financial  mechanisms  that 
would  provide  an  alternative  to 
insurance.  Commenters  specifically 
mentioned  mechanisms  such  as 
corporate  guarantees,  surety  bonds, 
letters  of  credit,  and  trust  funds  for  use 
for  liability  coverage.  The  commenters, 
however,  did  not  discuss  in  detail  any  of 
these  mechanisms. 

Upon  analysis  of  comments  received, 
studies  of  the  cost  and  availability  of  the 
instruments,  analysis  of  the  suitability  of 
proposed  financial  instruments  for 
liability  coverage,  and  cons'-iltation  with 
banks  and  State  insurance 
commissioners.  EPA  has  decided  to 


maintain  the  existing  coverage 
requirements,  while  authorizing 
additional  financial  responsibility 
mechanisms  for  liability  coverage. 
Sections  III  and  V  of  this  preamble 
discuss  the  mechanisms  being 
authorized  and  existing  approaches  to 
waivers.  The  Agency's  sununary  of  and 
responses  to  comments  urging  it  to 
change  existing  requirements  on  the 
scope  and  levels  of  coverage  are 
provided  in  Section  V  of  this  preamble. 
Additionally,  more  specific  discussion 
and  response  to  comments  is  foimd  in 
documents  included  in  the  docket  for 
today's  rule. 

C.  Rulemaking  Authorizing  the 
Corporate  Guarantee 

In  response  to  the  commenters  on  the 
August  21, 1985  NPRM  who  argued  that 
EPA  should  authorize  other  financial 
instruments  for  liability  coverage,  EPA 
examined  several  additional 
mechanisms  for  liability  coverage. 
Commenters  particularly  encouraged 
EPA  to  authorize  a  corporate  guarantee 
for  Hability  coverage,  noting  that  such 
guarantees  were  already  authorized  as 
financial  assurance  mechanisms  for 
closure  and  post-closure  care  (40  CFR 
264.143(f),  264.145(f),  265.143(e),  and 
265.145(e)).  In  response,  on  July  11. 1986, 
the  Agency  issued  an  interim  final  rule 
revising  40  CFR  264.147,  264.151,  and 
265.147  to  authorize,  in  addition  to 
insurance  and  the  financial  test,  the  use 
of  a  corporate  guarantee  for  liability 
coverage  (51  FR  25350).  The  Agency 
subsequently  made  minor  revisions  to 
the  rule  authorizing  the  corporate 
guarantee  for  liability  coverage,  and 
finaHzed  that  rule  on  November  18, 1987 
(52  FR  44314).  As  discussed  in  Section  III 
of  this  preamble,  today's  rule  further 
expands  the  availability  of  the 
guarantee  by  allowing  firms  that  are  not 
the  direct  corporate  parent  of  the  owner 
or  operator  to  be  the  guarantor. 

D.  Justification  for  Today's  Rule 

The  Agency  believes  that  additional 
mechanisms  for  liability  coverage  are 
desirable  in  order  to  provide  a  broad  set 
of  options  for  owners  or  operators  who 
nmst  demonstrate  liability  coverage  but 
who  cannot  use  one  of  the  existing 
mechanisms.  Although  commentary 
concerning  the  insurance  industry  in  the 
Insurance  Trade  Press  and  in  other 
sources  suggests  that  underwriting 
losses  in  property-casualty  insurance 
peaked  around  the  end  of  1985  and  that 
the  outlook  for  the  future  is  more 
favorable,'  the  market  for 


Environmental  Impairment  Liability 
(EIL)  insurance  has  remained 
constrained.*  Accordingly,  the  Agency 
is  seeking  to  ensure  that  as  many 
alternative  financial  assurance 
mechanisms  as  possible  are  available  to 
the  regulated  community,  to  reduce  the 
problem  created  by  the  constrained 
insurance  market. 

Section  3010(b)  of  RCRA  provides  that 
regulations  promulgated  under  Subtitle 
C  of  the  statute  and  revisions  to  existing 
Subtitle  C  regulations  generally  take 
effect  six  months  after  promulgation. 
However,  the  period  prior  to  the 
effective  date  may  be  shortened  if  the 
Administrator  finds  the  regulated 
community  does  not  need  six  months  to 
come  into  compUance  or  for  other  good 
cause.  As  the  regulation  does  not  add 
any  additional  compliance  requirements 
and  a  six-month  period  prior  to 
implementation  would  be  contrary  to 
the  interest  of  the  regulated  community 
and  public  by  delaying  the  availability 
of  other  compliance  mechanisms,  the 
regulatory  changes  are  being  issued  as  a 
final  rule  effective  30  days  after 
publication. 

E.  Key  Provisions  of  Today's  Rule 

In  today's  rule,  EPA  authorizes 
owners  or  operators  of  hazardous  waste 
TSDFs  to  use  the  following  additional 
financial  assurance  mechanisms  for 
liability  coverage:  A  letter  of  credit;  a 
surety  bond  assuring  payment  of 
liability  claims;  a  fully-funded  trust 
fund:  and  a  guarantee  provided  by  a 
firm  that  is  not  the  direct  parent  of  the 
owner  or  operator.  The  Agency  is 
generally  not  revising  the  scope  and 
levels  of  coverage  required  for  third- 
party  liabilities.  However,  today's  rule 
includes  amendments  clarifying  the 
liability  coverage  requirements  to  allow 
other  firms  to  purchase  insurance  for 
owners  and  operators.  Finally.  EPA  is 
specifying  more  clearly  the  aggregate 
amount  of  coverage  that  must  be 
provided  by  financial  responsibility 
mechanisms  that  offer  combined 
coverage  for  sudden  and  nonsudden 
occurrences. 

III.  Additional  Financial  Responsibility 
Mechanisms  Being  Authorized  for 
Liability  Coverage 

In  determining  which  additional 
financial  assurance  mechanisms  to 


'  United  Slates  General  Accounting  Office. 
Statement  by  William  J.  Aiidcrson  before  the  House 


of  Representatives  on  ■Profitability  of  the  Property/ 
Casualty  insurance  Industry."  March  13. 1986. 

*  National  Association  of  Insurance 
Commissioners.  •Report  of  the  NAIC  Advisory 
Committee  on  Environmental  Liabili;y  Insurance." 
Septen'ber.  1986;  and  "Business  Insurance."  April 
16. 1987.  p.  58.  May  4.  1987.  p  22;  and  May  11. 1987. 
p,71. 
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approve  for  liability  coverage.  EPA 
reviewed  the  other  financial  assurance 
programs  within  EPA,  other  Federal 
agencies,  and  several  States.  The 
Agency  first  analyzed  the  financial 
mechanisms  already  approved  for  use 
for  closure  or  post-closure  care  financial 
assurance  since  the  regulated 
community  could  be  expected  to  be 
familiar  with  them.  Many  of  these 
mechanisms  were  mentioned  by 
commenters  on  the  August  21. 1985 
NPRM  as  potentially  useful.  Other  EPA 
financial  assurance  requirements  or 
proposed  requirements,  such  as  the 
requirements  for  underground  injection 
wells  and  underground  storage  tanks, 
were  also  reviewed  to  identify  the 
mechanisms,  if  any.  used  in  those 
programs  for  third-party  liability 
coverage. 

The  Agency  considered  several 
characteristics  of  the  mechanisms  that 
could  affect  their  suitability  for  the 
coverage  of  third-party  liability  claims, 
including  (1)  availability:  (2)  cost;  (3) 
whether  they  are  likely  to  be  valid  and 
enforceable  contracts  under  special 
provisions  of  State  law.  such  as  laws 
regulating  the  business  of  insurance;  and 
(4)  whether  they  are  capable  of  being  set 
up  in  ways  that  do  not  require  EPA  to 
act  as  a  "claims  adjuster"  or  otherwise 
act  to  determine  the  merits  of  third- 
party  liabihty  claims  brought  against 
TSDF  owners  or  operators. 

On  the  basis  of  these  analyses.  EPA 
determined  that  letters  of  credit,  surety 
bonds,  guarantees,  and  trust  funds 
provide  adequate  third-party  liability 
coverage.  The  rationale  for 
authorization  of  these  instruments  is 
described  below  in  the  discussion  of 
each  instrument. 

Other  mechanisms  suggested  by  the 
commenters  on  the  August  1985  NPRM 
and  analyzed  by  EPA  included  security 
interests,  indemnity  contracts,  reserve 
funds,  captive  insurance  pools,  and 
govemment-supphed  insurance  or  loan 
guarantees.  As  discussed  in  Section  V  of 
today's  preamble,  EPA  has  concluded 
that  these  instruments  are  inappropriate, 
with  the  exception  of  captive  insurance 
pools  and  risk  retention  groups.  Captive 
insurance  pools  and  risk  retention 
groups  are  authorized  under  the  current 
regulations. 

The  financial  mechanisms  authorized 
in  today's  rulemaking,  with  the 
exception  of  the  guarantee,  are  currently 
approved  mechanisms  for  closure  or 
post-closure  care  under  40  CFR  Parts  264 
and  265,  Subpart  H.  (Performance  bonds, 
which  are  authorized  for  use  by  owners 
or  operators  of  permitted  facilities  for 
assiu-ance  for  closure  and  post-closure 
care,  are  not  included  because  they  are 
not  adaptable  to  habiUty  coverage; 


instead,  an  analogous  mechanism,  the 
payment  bond,  is  allowed.)  The 
requirements  for  these  financial 
mechanisms  parallel  the  requirements 
for  financial  mechanisms  authorized  for 
closure  or  post-closure  care.  However, 
some  provisions  of  the  mechanisms 
have  been  adjusted  to  address  issues 
that  arise  only  in  the  context  of  liability 
claims.  Features  of  the  mechanisms  that 
differ  include  the  designation  of  the 
beneficiary,  exclusions  for  categories  of 
damages  and  obligations,  the  claims- 
payment  trigger,  the  certification  of 
validity  and  enforceabiUty,  and 
cancellation  provisions.  These  features 
are  described  more  fully  in  Section  IV  of 
today's  preamble. 

A.  Letter  of  Credit 

Today's  rule  authorizes  owners  or 
operators  of  hazardous  waste  TSDFs  to 
use  letters  of  credit  to  satisfy  the  RCRA 
third-party  liability  coverage 
requirements  (40  CFR  264.147(a)(3). 
264.147(b}{3),  265.147(a)(3).  and 
265.147(b)(3)).  Letters  of  credit  are 
commitments  by  a  financial  institution 
(e.g..  a  bank),  whose  letter  of  credit 
operations  are  regulated  and  examined 
by  a  State  or  Federal  agency,  to  provide 
funds  if  appropriate  documents  are 
presented.  In  general,  letters  of  credit 
are  instruments  that  can  be  adapted  for 
various  purposes.'  Banks  contacted  by 
EPA  have  indicated  that  they  would 
consider  issuing  letters  of  credit  for 
Uabihty  claims  for  their  estabUshed 
customers.  EPA  beheves  that  letters  of 
credit  may  be  more  readily  available  to 
owners  or  operators  than  many  other 
mechanisms,  if  the  owner  or  operator 
has  an  established  relationship  with  a 
qualifying  financial  institution  and  can 
provide  adequate  collateral. 

1.  Features  of  Mechanism.  A  letter  of 
creSiX  is  a  financial  instrument  under 
which  an  issuing  institution  (the  issuer), 
generally  a  bank,  undertakes  to  meet  a 
monetary  obligation  of  its  customer  (the 
account  party)  if  the  bank  is  presented 
with  specified  documents.  The  issuer,  in 
return  for  a  fee,  becomes  the  primary 
obligor.  A  third  party,  the  beneficiary, 
initiates  payment  by  making  a  claim 
directly  on  the  issuer.  Thus,  a  letter  of 
credit  is  an  instrument  that  substitutes 
the  issuer's  superior  credit  for  the 
account  party's  credit. 

The  instrument  authorized  in  today's 
rule  is  an  irrevocable  stand-by  letter  of 
credit  in  which  the  third-party 
beneficiaries  are  any  and  all  persons 


'  U.S.  General  Accounting  OfRce,  Staff  Study, 
"Financial  Services — Developments  in  the  Financial 
Guarantee  Industry."  GAO/GGD-87-e4,  June  25. 
1987,  pp.  »-13, 17-18  discusses  letters  of  credit  as 
financial  guarantees. 


who  may  be  damaged  by  a  hazardous 
waste  release  from  the  facility  whose 
owner  or  operator  has  secured  the  letter 
of  credit.  The  irrevocable  nature  of  the 
instnmient  precludes  its  cancellation 
prior  to  the  end  of  a  required  one-year 
term  by  the  issuer  or  the  owner  or 
operator.  After  the  one-year  term,  the 
letter  of  credit  will  automatically  renew 
for  another  year  imless.  120  days  before 
the  expiration  date,  the  issuer  notifies 
the  owner  or  operator  and  the  Regional 
Administrator  of  a  decision  not  to  renew 
the  credit  (40  CFR  264.151  (k)). 

2.  Who  May  Provide  A  Letter  of 
Credit.  Today's  rule  provides  that  letters 
of  credit  for  liability  coverage  must  be 
provided  by  an  authorized  financial 
institution  regulated  by  a  Federal  or 
State  agency  (40  CFR  264.147(h)(2)  and 
265.147(h)(2)).  EPA  has  established  these 
requirements,  which  parallel  the 
requirements  for  letters  of  credit 
providing  assurance  for  closure  or  post- 
closure  care,  to  ensure  the  financial 
viabihty  of  the  issuer  of  the  letter  of 
credit.  'The  viability  of  the  commercial 
banks  and  savings  and  loan  institutions 
that  may  issue  letters  of  credit  is 
scrutinized  by  several  oversight 
organizations,  including  the  Federal 
Reserve,  the  Federal  Deposit  Insurance 
Corporation,  the  Federal  Savings  and 
Loan  Insurance  Corporation,  the 
Comptroller  of  the  Currency,  and  State 
banking  commissioners.  These 
regulatory  bodies  attempt  to  ensure  that 
regulated  institutions  take  actions 
necessary  to  avoid  bankruptcies.  EPA 
concluded  that  it  would  be  duplicative 
to  establish  additional  requirements  to 
ensiu-e  the  solvency  of  bank  and  savings 
and  loan  institutions  issuing  letters  of 
credit. 

3.  Validity  of  Letter  of  Credit 
Providing  Liability  Coverage.  To  ensiu^ 
that  letters  of  credit  may  be  used  to 
provide  liability  coverage.  EPA 
reviewed  the  status  of  legal  doctrines 
that  might  call  into  question  the 
authority  of  a  bank  to  issue  a  letter  of 
credit  for  liability  coverage,  and 
concluded  that  no  significant  legal 
obstacles  currently  exist  to  such  use  of 
letters  of  credit.  EPA  believes  that  the 
proposed  use  of  letters  of  credit  in 
today's  rule  is  analogous  to  the  use  of  a 
letter  of  credit  in  situations  that  courts 
have  approved.  The  Agency,  therefore, 
concluded  that  use  of  a  letter  of  credit 
for  financial  assiu-ance  for  third-party 
liability  coverage  is  both  valid  and 
enforceable. 

B.  Surety  Bond 

Today's  rule  authorizes  owners  and 
operators  of  hazardous  waste  TSDFs  to 
use  siurety  bonds  to  satisfy  the  RCRA 
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third-party  liabiHty  requirements  (40 
CFR  264.147(a)(4).  264.147(b)(4). 
265.147(a)(4).  and  265.147(b)(4)).  The 
adoption  of  surety  bonds  as  an 
additional  assurance  mechanism  for 
liability  coverage  was  widely  advocated 
by  the  commenters  on  the  August  21. 
1985.  NPRM. 

1.  Features  of  Mechanism.  Surety 
bonds  represent  agreements  between 
three  parties:  The  principal  (i.e..  the 
facility  owner  or  operator);  the  obligee 
(i.e.,  third-party  liability  claimants)  to 
whom  the  principal  promises  to 
complete  a  specific  act;  and  the  surety, 
who  assures  the  obligee  that  the 
principal  will  fulfill  its  obligation  and.  if 
the  principal  fails,  that  the  surety  will 
fulfill  the  principal's  obligation  to  the 
obligee.  Thus,  the  surety  bond 
authorized  today  guarantees  that  if  the 
owner  or  operator  fails  to  satisfy  vaHd 
third-party  claims,  the  surety  will  pay 
such  claims.  A  surety  company  is 
entitled  to  reimbursement  from  the 
principal  when  it  makes  a  payment 
under  a  bond. 

I     There  are  two  types  of  surety  bonds: 
payment  bonds  and  performance  bonds. 
Payment  bonds  guarantee  that  the 
principal  will  pay  a  certain  sum  to 
identified  parties  under  the  conditions 
named  in  the  bond,  and  if  the  principal 
fails  to  make  the  payment  or  payments, 
the  surety  will  make  the  payment  or 
payments.  Performance  bond  guarantees 
that  the  principal  will  perform  a  certain 
act  and.  if  the  principal  fails,  that  the 
surety  will  either  perform  the  act  for  the 
principal  or  pay  someone  else  to 
perform  it.  The  surety  bond  provided  in 
today's  rule  is  a  payment  bond,  because 
the  obligation  it  guarantees  is  limited  to 
the  principal's  payment  of  third-party 
liability  claims  to  satisfy  the  Subtitle  C 
liability  requirements. 

A  surety  company's  Hability  under  a 
payment  bond  is  limited  to  the  "penal 
sum,"  which  is  the  amount  of  coverage 
guaranteed  by  the  bond.  The  penal  sum 
of  the  payment  bond  being  authorized 
by  today's  rule  has  two  parts,  the  per- 
occurrence  limit  and  the  annual 
aggregate  limit  (40  CFR  264.151(1)).  If  the 
payment  bond  covers  claims  resulting 
from  both  sudden  accidental 
occurrences  and  nonsudden  accidental 
occurrences,  a  separate  penal  sum  will 
be  identified  for  each  type  of  coverage 
(i.e.,  such  a  bond  would  have  four  penal 
sums). 

The  payment  bond  authorized  in 
today's  rule  will  remain  in  effect  unless 
and  until  the  surety  notifies  the  owner 
or  operator  and  the  Regional 
Administrator  of  proposed  cancellation 
by  certified  mail.  Cancellation  will 
become  effective  120  davs  from  the 


receipt  of  notification  (40  CFR  264.151(1), 
conditions  clause  (7)). 

2.  Who  May  Provide  Surety  Bonds. 
Today's  rule  requires  that  surety 
companies  issuing  payment  bonds  to 
assure  liability  coverage  must  be  listed 
by  the  Department  of  Treasury  in 
Treasury  "Circular  570"  as  surety 
companies  that  may  issue  bonds  to  the 
Federal  government  (40  CFR  264.147(i)(2) 
and  265.147(i)(2)).  This  requirement 
parallels  the  closure  and  post-closure 
care  financial  assurance  regulations  and 
other  financial  assurance  requirements 
involving  surety  bonds  and  assures  that 
the  surety  company  is  subject  to 
regulatory  oversight  by  some 
government  agency.  To  qualify  for  such 
a  listing,  surety  companies  must  comply 
with  the  law  and  regulations  of  the 
Department  of  Treasury  (as  specified  in 
sections  9304  and  9308  of  Title  31  of  the 
United  States  Code).  The  names  of  the 
companies  meeting  these  Treasury 
requirements  are  published  on  July  1  of 
each  year  by  the  Department  of  the 
Treasury  in  "Circular  570;  Surety 
Companies  Acceptable  on  Federal 
Bonds." 

3.  Validity  of  Surety  Bond  Providing 
Liability  Coverage.  EPA  has  contacted 
several  State  insurance  commissions  to 
determine  if  States  would  view  a  surety 
bond  for  third-party  liability  coverage  as 
subject  to  the  State  insurance  laws.  In  a 
number  of  States,  surety  companies  are 
already  regulated  by  the  State  agency 
that  is  responsible  for  insurance.  EPA 
found  that  in  other  States,  the  issue  of 
whether  the  surety  bond  constitutes 
insurance  may  be  examined  on  a  case- 
by-case  (i.e..  facility-by-facility  or  bond- 
by-bond)  basis.  Many  S'ates  may 
consider  it  necessary  for  the  firm 
providing  the  surety  bond  to  qualify 
under  the  State's  surety  or  insurance 
laws  as  an  insurer.  To  address  this 
issue,  the  rule  does  not  allow  owners  or 
operators  to  use  a  surety  bond  to 
demonstrate  financial  assurance  unless 
the  Attorneys  General  or  Insurance 
Commissioners  in  the  States  in  which 
the  surety  is  incorporated  and  in  which 
the  facilities  covered  by  the  bond  are 
located  certify  that  the  mechanism  is 
valid  and  enforceable  (40  CFR 
264.147(i)(4)  and  265.147(i)(4)).  (See 
Section  IV.C  of  this  preamble  for  further 
discussion.) 

C.  Guarantee 

Today's  rule  extends  the  use  of 
guarantees  for  liability  coverage  to 
allow  guarantees  provided  by  firms  that 
are  not  the  direct  parents  of  facility 
owners  or  operators  (40  CFR 
264.147(g](l)  and  265.147(g)(1)).  The  use 
of  a  parent  corporate  guarantee  for 
liability  coverage  was  authorized  in  an 


interim  final  rule  on  July  11, 1986  (51  FR 
5350)  and  promulgated  as  a  final 
regulation  on  November  18, 1987  (52  FR 
44314).  Under  this  rule,  liability  coverage 
may  be  provided  by  parent  firms  that 
directly  own  at  least  50  percent  of  the 
voting  stock  of  a  subsidiary  firm. 
Several  commenters  on  the  interim  final 
rule  urged  EPA  to  allow  non-parent 
firms  to  provide  guarantees.  After 
analyzing  the  validity  and  enforceability 
of  guarantee  contracts  by  non-parent 
firms,  the  Agency  is  authorizing 
guarantees  provided  by  corporate 
grandparents  and  by  a  corporate 
"sibling"  firm  (a  firm  whose  parent 
corporation  is  also  the  parent 
corporation  of  the  owner  or  operator). 
The  Agency  also  is  allowing  guarantees 
by  other  related  and  unrelated  firms, 
provided  that  such  firms  have  a 
substantial  business  relationship  with 
the  owner  or  operator. 

The  guarantee  in  today's  rule 
incorporates  the  features  of  the 
November  18, 1987  rule  for  parent 
guarantees  with  minor  revisions 
necessary  to  address  non-parent 
guarantees  and  to  ensure  consistency 
with  the  other  instruments  allowed  by 
today's  rule.  Since  today's  rule 
incorporates  the  features  of  this  earlier 
rule,  an  extensive  discussion  of  the 
guarantee  has  not  been  included  in  this 
preamble.  Only  the  distinctive  features 
of  the  non-parent  corporate  guarantee, 
the  definition  of  who  may  provide  the 
guarantee,  and  the  basis  upon  which 
EPA  concluded  that  it  would  be  a  valid 
and  enforceable  mechanism  are 
discussed  below. 

1.  Features  of  Mechanism.  The 
authorized  guarantee  is  an  instrument 
by  which  a  firm  promises  to  pay  the 
hability  obligations  of  the  owner  or 
operator  is  the  owner  or  operator  does 
not  do  so.  The  firm  providing  the 
guarantee  (the  guarantor)  must  submit 
proof  that  it  passes  the  financial  test 
requirement"  of  §  §  264.147(0(1)  or 
265.147(f)(1).  If  the  guarantor 
subsequently  becomes  unable  to  pass 
the  financial  test,  the  owner  or  operator 
must  obtain  another  financial  assurance 
mechanism  for  liability  coverage. 

2.  Who  May  Provide  Guarantees. 
Today's  rule  extends  EPA's 
authorization  of  corporate  guarantees 
beyond  the  previously  allowed  parent 
guarantee  to  include  multi-tier 
guarantees  by  corporate  grandparents, 
cross-stream  guarantees  by  corporate 
siblings,  and  guarantees  by  firms  with  a 
"substantial  business  relationship"  with 
the  owner  or  operator.  In  general, 
today's  rule  authorizes  three  types  of 
guarantees  between  corporations:  (1)  A 
guarantee  by  a  parent  corporation  or 


33942      Federal  Register  /  Vol.  53.  No.  170  /  Thursday.  September  1.  1988  /  Rules  and  Regulations 


principal  shareholder  of  a  subsidiary  (a 
"downstream"  guarantee),  (2)  a 
guarantee  by  a  sibling  corporation  (a 
"cross-stream"  guarantee),  and  (3)  a 
guarantee  by  a  firm  that  has  a 
"substantial  business  relationship"  with 
the  corporation  that  receives  the 
guarantee  (40  CFR  264.147(g)(1)  and 
265.147(g)(1)). 

A  simple  single-tier  downstream 
guarantee  is  one  where  the  direct  parent 
corporation  guarantees  the  obligation  of 
its  subsidiary.  A  multi-tier  downstream 
guarantee  (consisting  of  three  tiers  of 
ownership,  for  example)  is  a  guarantee 
by  which  the  corporate  grandparent  or 
great  grandparent  (i.e..  the  ultimate 
owner  of  the  subsidiary)  provides  a 
guarantee  for  the  subsidiary.  A  cross- 
stream  guarantee  is  a  guarantee 
between  sibling  corporations,  e.g..  a 
"brother"  subsidiary's  guarantee  of  a 
"sister"  subsidiary  where  the  siblings 
are  owned  by  the  same  parent.  Both  of 
these  categories  of  guarantees  have 
been  tested  in  legal  actions  and  are 
considered  strong  and  binding  legal 
obligations  although  analyses  of 
guarantees  between  siblings  typically 
assume  that  some  economic  relationship 
exists  between  the  two  corporations 
aside  from  the  guarantee. 

If  the  guarantee  is  being  provided  by  a 
corporate  grandparent  or  sibling,  the 
guarantor  must  provide  the  guarantee  to 
the  owner  or  operator  directly, 
irrespective  of  the  number  of  intervening 
levels  of  ownership  that  exist  in  the 
corporate  structure  (40  CFR  264.147(g)(1) 
and  265.147(g)(1)).  For  example,  a 
corporate  grandparent  would  provide  a 
guarantee  for  the  owner  or  operator's 
firm  directly,  not  through  the  corporate 
parent. 

Today's  rule  also  authorizes  unrelated 
firms  and  other  related  firms,  aside  ft'om 
parents  and  siblings,  that  have  a 
"substantial  business  relationship"  with 
the  owner  or  operator  of  a  hazardous 
waste  facility  to  provide  guarantees  (40 
CFR  264.147(g)  and  265.147(g)).  In 
authorizing  guarantees  by  these  other 
related  and  unrelated  firms,  EPA  sought 
to  ensure  that  a  valid  and  enforceable 
contract  was  created.  To  this  end,  the 
Agency  is  requiring  these  firms  to 
demonstrate  a  substantial  business 
relationship  with  the  owner  or  operator 
to  ensure  that  the  guarantee  is  a  valid 
contract.  Under  fundamental  principles 
of  contract  law.  contracts  must  be 
supported  by  "consideration." 
Consideration  is  generally  defined  as  a 
legal  detriment  that  has  been  bargained 
for  and  exchanged  for  the  promise.  The 
general  principle  underlying  the  concept 
of  consideration  is  that  the  law  will  not 
enforce  gratuitous  promises. 


The  issue  of  consideration  arises  in 
the  context  of  all  guarantees;  however, 
parent  and  sibling  firms  authorized  to 
issue  guarantees  under  today's  rule  can 
demonstrate  consideration  by  the 
inherent  benefits  or  detriments  that 
accrue  to  the  guarantor  firm  by  virtue  of 
its  corporate  relationship  with  the 
owner  or  operator.  As  noted  above, 
courts  have  generally  recognized  that 
guarantees  offered  by  a  parent  or  sibling 
corporation  are  valid  and  enforceable. 
EPA  believes  that  other  related  and 
uiuelated  firms  should  be  able  to 
demonstrate  sufficient  consideration  for 
the  contract  if  they  have  a  substantial 
business  relationship  with  the  owner  or 
operator. 

The  Agency's  review  of  legal 
literature  indicated  that  a  sufficiently 
close  business  relationship  between  two 
firms  could  be  comparable  to  the  shared 
economic  interests  that  typifj'  the 
relationship  between  corporate  siblings 
and  between  a  parent  and  its 
subsidiary.  Because  it  is  these  mutual 
economic  interests  that  underlie  the 
vaUdity  and  enforceability  of 
downstream  and  cross-stream 
guarantees,  the  existence  of  such 
interests  between  other  types  of  firms 
should  enable  guarantees  between  these 
Rnns  also  to  be  vaUd  and  enforceable. 
No  single  legal  definition  exists  of  what 
constitutes  a  business  relationship 
between  two  firms  that  would  justify 
upholding  a  guarantee  between  them. 
Furthermore,  such  a  determination 
would  depend  upon  the  application  of 
the  laws  of  the  States  of  the  involved 
parties.  Thus,  in  defining  the  underlying 
business  relationship  that  produces  an 
acceptable  guarantee,  the  Agency 
provides  a  broad  framework  for 
analyzing  business  relationships  while 
acknowledging  the  primary  role  of  State 
law. 

In  today's  rule.  EPA  is  defining 
substantial  business  relationship  to 
mean  "the  extent  of  a  business 
relationship  necessary  under  applicable 
State  law  to  make  a  guarantee  contract 
issued  incident  to  that  relationship  vaUd 
and  enforceable.  A  'substantial  business 
relationship'  must  arise  from  a  pattern 
of  recent  or  ongoing  business 
transactions,  in  addition  to  the 
guarantee  itself,  such  that  a  currently 
existing  business  relationship  between 
the  guarantor  and  the  owner  or  operator 
is  demonstrated  to  the  satisfaction  of 
the  applicable  EPA  Regional 
Administrator"  (40  CFR  264.141(h)).  A 
guarantee  contract,  by  itself,  would  be 
inadequate  to  demonstrate  a  substantial 
business  relationship  between  two 
parties.  However,  an  existing  contract  to 
supply  goods  or  services,  separate  from 


the  guarantee  contract,  could  supply 
evidence  of  such  a  relationship.  An 
example  of  such  an  arrangement  might 
be  a  contract  for  hazardous  waste 
disposal  between  a  generator  and  a 
disposal  facility.  Evidence 
demonstrating  such  a  substantial 
business  relationship  is  required  to  be 
provided  in  the  letter  from  the  Chief 
Financial  Officer  of  the  guarantor. 

In  addition  to  demonstrating  the 
existence  of  a  substantial  business 
relationship,  these  other  related  and 
unrelated  guarantors  must  describe  the 
value  that  they  received  in 
consideration  for  the  guarantee  contract. 
In  some  cases,  preexisting  business 
relationships,  no  matter  how 
substantial,  will  be  insufficient  by 
themselves  to  demonstrate 
consideration  because  they  will  not 
have  been  bargained  for  to  induce  the 
promise  in  the  guarantee  contract.  For 
this  reason,  these  guarantors  must  also 
describe  the  consideration  for  the 
contract  in  the  letter  from  their  Chief 
Financial  Officer. 

EPA  considered  as  a  preliminary 
matter  whether  corporate  guarantees 
would  be  regulated  as  insurance 
contracts  under  States'  insurance  laws. 
EPA  was  concerned  that  guarantors 
could  subject  themselves  to  States' 
insurance  laws  through  the  issuance  of 
guarantees.  This  issue  has  arisen  in 
other  of  the  Agency's  financial 
responsibility  rulemakings,  including  the 
proposed  financial  responsibility 
requirements  for  underground  storage 
tanks  containing  petroleum  (52  FR  12786, 
April  17, 1987).  A  discussion  of  the 
applicability  of  State  insurance  laws  to 
various  mechanisms,  including 
corporate  guarantees,  is  contained  in  the 
docket  for  that  rulemaking,  in  the 
"Supporting  Document  for  Proposed 
Underground  Storage  Tanks  Containing 
Petroleum — Financial  Responsibility 
Requirements."  That  discussion 
indicates  that  States'  insurance  statutes 
and  regulatory  bodies  have  varying 
ways  of  describing  their  jurisdiction 
over  guarantees,  oftentimes  dependent 
on  the  precise  circumstances 
siuToimding  the  transaction.  Thus,  the 
Agency  cannot  state  with  any  certainty 
whether  any  particidar  guarantee  would 
subject  the  guarantor  to  a  State's 
insurance  laws.  Therefore,  the 
responsibility  rests  on  owners  and 
operators  to  obtain  guarantees  that  are 
valid  and  enforceable  and  on 
prospective  guarantors  to  ascertain  and 
comply  with  the  State  laws  they  would 
subject  themselves  to  if  they  were  to 
provide  guarantees.  As  discussed  in 
Section  IV.C  of  today's  preamble,  the 
first  responsibility  cited  is  accomplished 
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by  requiring  a  certification  from  the 
Attorney  General  or  Insurance 
Commissioner  of  the  State  in  which  the 
guarantor  is  incorporated  and  of  each 
State  in  which  a  facility  covered  by  the 
guarantee  is  located. 

3.  Validity  of  Non-Parent  Guarantee 
Providing  Liability  Coverage.  Some 
commenters  questioned  whether  non- 
parent  guarantees  would  provide 
assurance  equivalent  to  that  provided 
by  a  parent  guarantee.  The  Agency 
concluded  that  adequate  assurance  will 
be  provided  by  these  "intercorporate" 
guarantees.  Intercorporate  guarantees 
are  a  common  means  of  assiuing  a 
lender  that  its  loan  will  be  repaid.  In 
particular,  "cross-stream"  guarantees, 
which  are  from  a  "brother"  subsidiary  to 
a  "sister"  subsidiary  where  both  firms 
are  owned  by  the  same  corporate 
parent,  are  a  typical  business  practice. 
Normally,  collection  of  funds  assured  by 
intercorporate  guarantees  is  a 
comparatively  simple  matter  of  contract 
enforcement. 

In  unusual  circumstances,  such  as  the 
situation  where  the  guarantor  declares 
bankruptcy,  efforts  could  be  made  to 
avoid  the  guaranteed  obligation.  Certain 
provisions  of  the  Federal  bankruptcy 
code  (11  U.S.C.A.  544(b)  and  548(a)(2)) 
allow  avoidance  of  obligations  that 
deplete  the  debtor's  assets  to  the 
detriment  of  its  creditors.  If,  while  the 
guarantor  was  involved  in  bankruptcy 
proceedings,  a  liability  claim  was 
presented  to  it  for  payment,  a  question 
could  arise  over  whether  bankruptcy 
laws  would  enable  it  to  avoid  satisfying 
the  claim  because  the  payment  would 
deplete  its  assets  to  the  detriment  of  its 
creditors.  Under  section  548(a)(2]  of  the 
Federal  bankruptcy  code,  a  trustee  in 
bankruptcy  may  avoid  payments  made 
to  any  party  within  a  year  before  the 
debtor  filed  bankruptcy  if  (1)  the  debtor 
was  insolvent  at  that  time  and  (2)  the 
debtor  did  not  receive  "reasonably 
equivalent  value"  in  return  for  the 
transfer.  Section  544(b)  essentially 
enables  similar  actions  to  be  pursued 
under  applicable  State  laws. 

Intercorporate  guarantees,  however, 
should  not  be  vulnerable  to  such  actions 
if  the  owner  or  operator  receives 
reasonably  equivalent  value  in  return 
for  the  guarantee.  In  effect,  this 
reasonably  equivalent  value  serves  as 
consideration  supporting  the  guarantee 
contract,  similar  to  the  guarantor  having 
a  "substantial  business  relationship" 
with  the  owner  or  operator.  According 
to  most  authorities,  there  is  no  difficulty 
in  finding  reasonably  equivalent  value 
in  downstream  guarantees,  where  the 
guarantor  is  higher  in  the  corporate 
hierarchy  (e.g.,  a  direct  or  higher-tier 


parent)  than  the  subsidiary  receiving  the 
guarantee.  The  subsidiary  relationship 
of  a  firm  to  its  direct  or  higher-tier 
parent  is  almost  always  considered  a 
benefit  to  that  parent.  In  cross-stream 
guarantees  &om  one  subsidiary  of  a 
parent  to  another  subsidiary  of  that 
same  parent,  demonstrating  reasonably 
equivalent  value  is  more  difficult 
because  the  subsidiary  to  which  the 
guarantee  is  given  is  not  an  asset  of  the 
other  subsidi£iry  serving  as  the 
guarantor.  In  order  to  obviate  any 
question  about  reasonably  equivalent 
value  in  cross-stream  guarantees, 
therefore,  the  Agency  is  requiring  a 
cross-stream  guarantor  to  describe  in 
the  Chief  Financial  Officer's  Letter 
(§  264.151(g))  the  value  of  the 
consideration  that  accrued  to  it  from  the 
guarantee. 

The  Agency  has  also  concluded  that 
adequate  assurance  that  obligations  will 
not  be  avoided  in  the  event  of 
bankruptcy  will  be  provided  by 
guarantees  made  by  other  related  firms 
(i.e.,  not  corporate  siblings  or  parents) 
and  unrelated  firms  which  demonstrate 
a  substantial  business  relationship  with 
the  owner  or  operator.  As  with 
intercorporate  guarantees,  collection  of 
funds  in  most  cases  will  merely  be  a 
matter  of  contract  enforcement.  In  the 
event  of  bankruptcy  of  the  guarantor, 
however,  it  is  particularly  important  that 
the  guarantee  be  written  so  as  to 
demonstrate  clearly  that  the  guarantor 
has  received  reasonably  equivalent 
value  in  consideration  for  the  guarantee. 
As  discussed  above,  the  Agency  is 
requiring  these  guarantors  to  describe  in 
the  Chief  Financial  Officer's  Letter 
(§  264.151(g))  both  the  nature  of  the 
substantial  business  relationship  and 
the  value  derived  from  the  guarantee. 

D.  Trust  Fund 

Today's  rule  authorizes  owners  or 
operators  of  hazardous  waste  facilities 
to  use  trust  funds  to  demonstrate 
financial  responsibility  for  third-party 
liability  coverage  (40  CFR  264.147(a)(5), 
264.147(b)(5),  265.147(a)(5),  and 
265.147(b)(5)),  if  assets  sufficient  to 
cover  the  full  amount  of  the  assurance  to 
be  provided  by  the  trust  fund  are  placed 
in  the  fund  before  it  becomes  effective 
(i.e.,  the  trust  must  be  fully  funded  "up- 
front") (40  CFR  264.147(j)(3)  and 
265.147(j)(3)).  Several  comments 
received  on  the  August  21. 1985  NPRM 
supported  the  use  of  trust  funds  to 
demonstrate  financial  responsibility  for 
third-party  liability  coverage. 

1.  Features  of  Mechanism.  A  trust 
fund  is  an  arrangement  in  which  a 
separate  legal  entity,  the  trust,  is  created 
to  hold  property  or  funds  for  the  benefit 
of  another.  At  least  three  parties  are 


necessary  under  trust  agreements:  the 
grantor,  who  establishes  and  funds  the 
trust;  the  trustee,  who  has  a  fiduciary 
responsibility  over  the  property  placed 
in  the  trust  by  the  grantor  and  the 
beneficiary,  the  person  (or  group  of 
people)  for  whom  the  arrangement  is 
made.  The  most  significant  feature  of  a 
trust  fund  is  the  shift  of  legal  ownership 
of  the  property  in  the  trust  from  the 
grantor  to  the  trustee  when  the  trust  is 
established  and  funded. 

The  trust  document  or  trust  agreement 
determines  the  allocation  of  rights, 
duties,  and  responsibilities  among  the 
parties  to  any  trust.  The  trustee,  in 
return  for  a  fee,  has  a  fiduciary 
responsibility  to  manage  the  fund 
according  to  the  rules  specified  in  the 
agreement.  This  agreement  also  defines 
the  limits  of  a  trustee's  liability.  In 
addition,  a  trust  agreement  states  the 
manner  in  which  payments  are  made 
into  and  out  of  the  trust,  as  well  as  the 
grounds  upon  which  the  trust  can  be 
terminated. 

2.  Validity  of  Trust  Fund  for  Liability 
Coverage.  A  trust  used  as  a  financial 
assurance  mechanism  should  have  a 
fund  balance  equal  to  the  amount  of 
coverage  being  demonstrated.  The  trust 
agreement  may  allow  a  pay-in  period 
during  which  the  grantor  makes 
payments  of  specified  amounts  into  the 
trust  until  the  trust  is  fully  funded.  The 
length  of  the  pay-in  period  tj'pically  is 
designed  such  that  the  trust  fund 
balance  equals  the  required  amount  of 
coverage  before  funds  are  needed  for 
the  assured  activity.  Because  liability 
coverage  may  be  needed  immediately, 
the  trust  in  today's  rule  must  be  fully 
paid  up  at  the  time  it  is  relied  upon  for 
financial  assurance.  The  trust  also  may 
not  be  cancelled  unless  and  until  an 
alternate  financial  assurance 
mechanism  is  in  place.  A  fully  funded 
trust  provides  a  high  degree  of 
assurance  because  funds,  up  to  the 
required  amount  of  coverage,  are  set 
aside  specifically  for  the  purpose  of 
liability  coverage. 

To  ensure  that  the  full  amount  of 
coverage  is  available  each  year  in  which 
owner  or  operator  must  provide 
financial  assurance,  the  Agency  is 
requiring  both  that  the  trust  fund  be  fully 
funded  immediately  and.  in  addition,  if  a 
liability  claim  is  paid  out  of  the  trust 
fund  balance,  the  owner  or  operator  is 
required  to  refinance  the  trust  annually 
up  to  the  amount  of  the  required 
coverage  on  or  before  the  anniversary 
date  of  the  establishment  of  the  fund  to 
satisfy  the  annual  aggregate  requirement 
of  §§  264.147  and  265.147. 

Although  some  owners  and  operators 
may  conclude  that  the  cost  of  funding  a 
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trust  as  the  sole  rinancial  assurance 
mechanism  is  prohibitive,  they  may  find 
it  desirable  to  use  a  trust  fund  in 
combination  with  one  or  more  other 
mechanisms.  For  example,  owners  and 
operators  who  purchase  insurance 
policies  that  do  not  provide  the  full 
amount  of  aggregate  coverage  might  use 
trust  funds  to  demonstrate  financial 
responsibility  for  the  amounts  of  the 
aggregate  not  covered  by  the  insurance 
policy. 

E.  Purchase  of  Insurance  by  Other  Firms 

Under  the  current  liability 
requirements,  proof  of  adequate 
insurance  coverage  can  be  provided  by 
either  a  certificate  of  insurance  or  an 
endorsement.  A  certificate  of  insurance 
is  a  statement  obtained  from  the  insurer 
certifying  that  it  has  issued  insurance  as 
represented  in  the  certificate.  The 
certificate  is  not  a  part  of  the  policy,  but 
can  be  used  to  demonstrate  the 
existence  of  the  policy.  An  endorsement 
is  a  form  attached  to  the  policy  that 
describes  the  original  terms  of  the  poUcy 
and  any  amendments  to  those  terms.  An 
endorsement  is  a  part  of  the  policy  and 
also  evidences  that  insurance  has  been 
issued  as  described  in  the  endorsement. 

The  Agency  is  today  making  minor 
revisions  to  the  insurance  certificate  and 
endorsement  to  clarify  that  other  firms 
may  purchase  insurance  on  behalf  of 
owners  or  operators  and  to  ensure  that 
EPA  receives  proper  notice  of  actions 
affecting  the  policy,  such  as  attempted 
cancellation,  where  the  poUcy  has  been 
purchased  by  another  firm.  These 
changes  are  reflected  in  paragraphs  2(d) 
of  the  "Hazardous  Waste  Facility 
LiabiUty  Endorsement"  and  of  the 
"Hazardous  Waste  Facility  Certificate 
of  LiabiUty  Insurance"  in  $5  264.151(1) 
and  264.151(j),  respectively. 

Currently,  40  CFR  264.147(a)  and 
265.147(a)  require  that  an  owner  or 
operator  must  "have  and  maintain" 
coverage  for  bodily  injury  and  property 
damage  to  third  parties  resulting  from 
operation  of  a  hazardous  waste 
management  facility.  These  regulations 
do  not  state  explicitly  that  a  party  other 
than  the  owner  or  operator  may 
purchase  or  obtain  the  necessary 
insurance  coverage  on  behalf  of  the 
owner  or  operator.  To  clarify  in  the 
regulations  that  such  insurance  may  be 
purchased  by  a  third  party,  however, 
requires  only  that  the  language  of  the 
notice  of  cancellation  provision  in  these 
insurance  policies  be  amended. 

To  ensure  that  the  cancellation 
provision  in  the  Endorsement  and 
Certificate  covers  a  situation  in  which 
another  company  has  purchased  a 
policy  for  the  owner  or  operator,  the 
Agency  has  modified  the  language  of  the 


cancellation  provision  of  both  the 
Certificate  and  Endorsement  to  state 
explicitly  that  another  firm  providing 
insurance  for  an  owner  or  operator  must 
notify  the  Regional  Administrator  and 
the  owner  or  operator  by  certified  mail 
60  days  before  insurance  is  cancelled 
(40  CFR  264.151(i)(2)(d)  and 
264.151(j)(2)(d)).  In  addition,  the  revised 
cancellation  provision  also  states  that 
another  firm  providing  insurance  for  an 
owner  or  operator  must  notify  EPA  in 
writing  (1)  whenever  claims  are  made 
against  the  firm  or  the  owner  or  operator 
for  third-party  damages  and  (2)  before 
any  changes  are  made  in  the  poUcy.  The 
Agency  is  concerned  that  reductions  in 
the  level  of  coverage  available  to  the 
owner  or  operator,  due  to  claims  made 
against  the  firm  providing  the  insurance 
or  changes  in  the  insurance  poHcy  by 
the  firm  providing  the  insurance, 
otherwise  may  not  be  reported  to  EPA. 

F.  Allowable  Combinations  of 
Mechanisms 

The  Agency  will  allow  an  owner  or 
operator  to  demonstrate  the  required 
liability  coverage  through  the  use  of 
combinations  of  financial  assurance 
mechanisms  (40  CFR  264.147(a)(6). 
264.147(b)(6),  265.147(a)(6),  and 
265.147(b)(6)).  Owners  or  operators  may 
use  any  combination  of  insurance,  the 
financial  test,  the  corporate  guarantee,  a 
letter  of  credit,  a  surety  bond,  and  a 
trust  fund.  In  allowing  combinations  of 
instruments.  EPA  is  extending  the 
general  approach  of  Subtitle  C  liability 
coverage  requirements.  An  owner  or 
operator  can  use  its  own  financial 
strength  to  cover  some  costs  and 
another  financial  assurance  mechanism 
to  cover  the  remainder,  provided  that  in 
combining  the  mechanism  assets  are  not 
double-counted.  To  prevent  double- 
counting,  combinations  of  the  corporate 
guarantee  and  financial  test  are  allowed 
only  if  the  financial  statement  of  the 
guarantor  and  the  owner  or  operator  are 
not  consolidated  (40  CFR  264.147(a)(6). 
264.147(b)(6).  265.147(a)(6).  and 
265.147(b)(6)).  In  a  consohdated 
financial  statement,  the  assets  and 
liabilities  of  a  subsidiary  are  included  in 
the  parent  company's  financial 
statement.  If  the  financial  statements  of 
the  guarantor  were  consoUdated  with 
the  statement  of  the  owner  or  operator, 
the  owner  or  operator  could  count  its 
own  assets  once  for  the  financial  test 
and  they  could  be  counted  again  in  the 
corporate  financial  statement  which  is 
used  to  support  the  corporate  guarantee. 
Such  double-counting  of  assets  would 
negate  the  value  of  the  fintmcial  test  by 
overestimating  the  assets  of  the 
guarantor. 


Today's  rule  includes  a  provision 
requiring  owners  and  operators  to 
specify  which  of  several  combined 
instruments  should  be  drawn  upon  first 
in  the  event  of  a  claim  by  designating 
instnmients  as  "primary"  or  "excess" 
coverage.  Under  closure  and  post- 
closure  care  financial  assurance  rules, 
priorities  may  be  established  by  the 
Regional  Administrator  either  by 
selecting  one  instrument  and  drawing 
upon  it.  or  by  drawing  upon  all 
instruments  simultaneously  and  then 
drawing  funds  from  the  standby  trust 
without  regard  to  their  source  (see  40 
CFR  264.143,  264.145,  265.143,  and 
265.145).  The  Agency  considered  giving 
the  Regional  Administrator  similar 
authority  in  today's  rule.  However,  the 
Agency  is  seeking  in  this  rule  to 
minimize  the  role  of  the  Regional 
Administrator  in  payment  of  claims. 
Consequently,  under  today's  rule  the 
Regional  Administrator  does  not 
establish  the  order  in  which  finemcial 
assurance  mechanisms  are  drawn  upon 
in  cases  when  owners  or  operators  use 
more  than  one  mechanism  to  satisfy  the 
Uabihty  coverage  requirements. 

The  Agency  also  considered  the 
option  of  establishing  standardized 
priorities  for  drawing  upon  mechanisms. 
This  option  was  not  adopted,  however, 
because  the  Agency  believes  that 
priorities  can  better  be  established  on  a 
case-by-case  basis. 

While  rejecting  these  two  approaches, 
EPA  believes  that  establishing  priorities 
is  necessary  to  avoid  delays  in  the 
payment  of  claims  and  to  define  clearly 
the  extent  of  coverage.  For  example, 
priority  arrangements  are  often 
specified  when  insurance  is  combined 
with  another  mechanism.  Insurers 
typically  include  language  within 
policies  limiting  their  obligations  in  the 
event  that  other  coverage  exists  and 
preventing  the  "stacking"  of  policies 
except  in  the  case  of  designated 
"primary"  and  "excess"  coverage.  Such 
language  generally  specifies  that  the 
coverage  provided  is  "primary" 
(meaning  that  it  is  to  be  drawn  upon 
first)  and  that  if  other  coverage  exists, 
payment  of  claims  will  be  shared,  or 
that  payment  will  be  made  after  the 
other  coverage  is  exhausted  up  to  the 
liabihty  limits  of  the  policy. 

Today's  rule  requires  an  owner  or 
operator  to  specify  which  of  several 
mechanisms  that  are  being  used  in 
combination  to  satisfy  the  coverage 
requirements  should  be  drawn  upon  first 
in  the  event  of  a  claim.  The  actual 
determination  of  priority  is,  however, 
left  with  the  owner  or  operator  and  may 
involve  negotiation  with  the  providers  of 
the  assurance  mechanism. 
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To  facilitate  the  establishment  of 
priorities,  the  financial  assurance 
instruments  adopted  in  today's  rule 
include  language  specifying  whether  the 
coverage  is  primary  or  excess.  In 
addition,  the  guarantee  under 
S  264.151(h)(2]  has  been  amended  to 
indicate  whether  it  provides  primary  or 
excess  coverage. 

IV.  Spedai  ProviHons  of  Additional 
Mechaniams 

This  section  discusses  several  special 
provisions  that  are  common  to  several 
of  the  additional  mechanisms  for 
liability  coverage  authorized  by  today's 
rule,  and  that  differ  from  requirements 
for  closure  and  post-closure  Tmancial 
assurance. 

A.  Beneficiaries 

In  contrast  to  the  mechanisms 
authorized  or  proposed  under  Subtitle  C 
for  closure  and  post-closure  care  and 
corrective  action,  the  liabiHty  coverage 
mechanisms  authorized  today  do  not 
name  EPA  as  their  beneficiary.  In 
today's  rule,  the  issuer  of  the  mechanism 
assumes  the  obligation  to  satisfy  third- 
party  liability  claims  for  personal  injury 
or  property  damage  arising  from 
operation  of  the  facilities  covered  by  the 
mechanism  if  the  owner  or  operator 
does  not  do  so. 

Third  parties,  and  not  EPA,  are 
designated  beneficiaries  to  ensure  that 
the  third  parties  are  paid  directly  for 
liability  daims  without  involvement  by 
EPA.  The  issued  of  the  mechanism  must 
honor  all  valid  certified  claims  or 
judgments  upon  the  mechanism  up  to 
the  limit  of  the  amount  covered. 

,  I B.  Payment  Trigger 

1 1     To  ensure  that  only  valid  claims  are 
paid,  the  mechanisms  specify  that 
before  making  payment  the  issuer  must 
receive  either  (a)  a  certificate  of  valid 
claim  signed  by  the  third-party 
claimants  and  by  the  owner  or  operator, 
or  (b]  a  final  court  judgment  This 
provision  allows  for  the  resolution  of 
third-party  claims  without  the 
involvement  in  the  dispute  of  either  the 
issuer  of  the  mechanism  or  EPA.  Each  of 
the  mechanisms  authorized  today 
contains  a  provision  that  incorporates 
the  payment  trigger  requirements, 
including  the  "certificate  of  valid  claim" 
(40  CFR  264.151(h)(2),  section  13; 
264.151(k),  clause  2:  264.151(1],  condition 
(4):  and  264.151(m),  section  (4)). 

The  purpose  of  this  payment  trigger  is 
to  avoid  placing  either  the  provider  of 
the  mechanism  or  the  Regional 
Administrator  in  the  position  of  deciding 
the  merits  of  disputes  between  the 
owner  or  operator  and  the  third-party 
claimant  The  payment  trigger  is  also  set 


up  so  that  claims  do  not  have  to  be 
litigated  for  a  final  judgment.  The 
certification  is  designed  to  allow  an 
owner  or  operator  to  settle  a  claim  with 
a  third  party  without  conceding  liability 
in  a  document  accessible  by  the  public, 
which  could  be  used  against  the  owner 
or  operator  in  future  claims. 

The  requirement  to  submit  the  signed 
and  notarized  certification  assures  that 
the  parties  have  either  agreed  that  the 
claim  is  valid  and  in  the  correct  amount 
or  they  have  settled  any  disputes  related 
to  the  validity  or  amoimt  of  the  claim 
before  coming  to  the  provider  for 
payment  The  procedure  is  designed  to 
reduce  administrative  burdens  and  to 
allow  efficient  payment  of  valid  claims. 
The  Agency  does  not  expect  the 
requirement  to  submit  a  signed  and 
notarized  certification  of  claim  to  place 
undue  burdens  on  owners  or  operators 
or  third-party  claimants. 

Alternatively,  if  the  owner  or  operator 
and  the  third-party  claimant  cannot 
agree  on  the  validity  and  amount  of  the 
claim,  a  final  judgment  by  a  court  must 
be  submitted  by  the  third-party 
claimant  indicating  that  the  claim 
should  be  paid.  Whether  payment  of  a 
judg^noent  shall  be  made  is  a  matter  of 
applicable  State  law  and  shall  be 
determined  by  the  laws  of  the 
jurisdiction  in  which  the  action  was 
brought 

Unlike  the  requirements  for  closure 
and  post-closure  care  and  corrective 
action.  EPA  is  not  requiring  the 
establishment  of  a  standby  trust  for 
mechanisms  issued  for  liability 
coverage.  A  standby  trust  is  necessary 
v/hen  fiinds  are  payable  to  EPA, 
because  by  law  monies  paid  to  the 
Federal  government  must  be  deposited 
in  the  United  States  Treasury.  Because 
the  mechanisms  will  pay  third  parties 
directly,  a  standby  trust  is  not  necessary 
for  hability  coverage. 

C.  Certification  of  Validity  and 
Enforceability 

The  surety  bond  and  guarantee 
authorized  in  today's  rule  may  be 
subject  to  the  insurance  laws  and 
regulations  of  certain  States.  To  ensure 
that  these  instruments  are  valid  and 
enforceable.  EPA  has  contacted  several 
State  insurance  commissions  to  ask  how 
they  would  view  these  mectumisms  for 
liability  coverage.  The  results  of  those 
contacts  are  described  in  the  docket  for 
this  rulemaking. 

Most  of  the  State  commissions 
contacted  said  they  would  probably 
require  a  firm  providing  a  surety  bond  to 
qualify  as  an  insurer  under  State 
insurance  laws  unless  the  firm  was 
related  to  the  owner  or  operator  in  a 
corporate  structure  or  it  was  providing 


the  bond  incident  to  its  business 
relationship  with  the  owner  or  operator. 
Two  factors  may  influence  the  State's 
determination:  whether  a  premium  is 
charged  and  whether  the  firm  would 
make  such  bonds  available  to  the 
general  publia  To  be  certain  that  any 
bonds  used  as  financial  assurance 
mechanisms  will  be  valid  and 
enforceable,  the  Agency  will  not 
approve  a  surety  bond  for  liability 
coverage  unless  the  Attorneys  General 
or  Insurance  Commissioners  of  the  State 
in  which  the  surety  is  incorporated,  and 
of  each  State  in  which  a  facility  covered 
by  the  bond  is  located,  submits  a  written 
statement  that  a  surety  bond  written 
and  executed  as  required  is  a  legally 
valid  and  enforceable  obligation  (40 
CFR  264.147(i)(4)  and  265.147(i)(4)).  The 
certification  by  each  State  is  required 
only  once,  and  need  not  be  obtained  on 
a  case-by-case  basis  by  the  owmer  or 
operator,  instead  it  is  provided  to  EPA 
or  to  a  State  agency.  Accepting 
certifications  provided  to  a  State  agency 
may  be  necessary  in  some 
circumstances  even  if  EPA  is 
administering  the  financial  assurance 
requirements,  because  in  many  States 
officials  such  as  the  Attorney  General 
will  not  issue  opinions  except  to  State 
agencies. 

Guarantees  for  liability  coverage  also 
may  come  within  the  jurisdiction  of  a 
State's  insurance  laws  and  regulations. 
Accordingly,  EPA  is  requiring  that  the 
guarantee  may  be  used  to  fulfill  liability 
coverage  requirements  only  if  the 
Attorney  General  or  Insurance 
Commissioner  of  the  State  in  which  the 
guarantor  is  incorporated,  and  of  each 
State  in  which  a  facility  covered  by  the 
guarantee  is  located,  submits  a  written 
statement  that  a  guarantee  written  and 
executed  as  required  is  a  legally  valid 
and  enforceable  obligation  (40  CFR 
264.147(g)(2)  and  285.14ng)(2)).  The 
corporate  guarantee  rule  provides  a 
parallel  requirement  for  this  guarantee. 
To  date,  EPA  has  received  evidence 
from  28  States  that  the  parent  guarantee 
would  be  acceptable. 

D.  Cancellation 

Today's  rule  includes  cancellation 
procedures  for  the  authorized 
mechanisms.  These  procedures  vary 
somewhat  depending  on  the  instrument. 
For  the  surety  bond  and  guarantee 
provided  by  an  unrelated  firm, 
cancellation  is  allowed  120  days 
following  notification  by  certified  mail 
to  the  owner  or  operator  and  to  the 
Regional  Administrator(8)  of  the 
Region(s)  in  which  the  affected  facilities 
are  located  (40  CFR  264.151(h)(2)  and 
264.151(1)).  The  Agency  believes  that 
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120  days  is  sufficient  time  for  an  owner 
or  operator  to  locate  a  new  financial 
assurance  mechanism,  and  that  any 
more  stringent  requirement,  such  as  one 
requiring  an  in-place  alternative  prior  to 
cancellation,  would  limit  the  availability 
of  these  mechanisms  and  would  require 
extensive  involvement  of  the  Agency  in 
the  claims  process. 

The  cancellation  provisions  for 
guarantees  provided  by  some  guarantors 
related  to  the  owner  or  operator  (i.e., 
corporate  parents,  siblings,  or  grand 
parents)  require  the  guarantor  to 
continue  to  provide  the  guarantee  until 
an  alternate  mechanism  is  in  place  (40 
CFR  264.151(h)(2)).  This  more  stringent 
requirement  is  currently  required  for  the 
corporate  parent  guarantee  and  is  today 
being  extended  to  guarantees  provided 
by  some  of  the  other  firms  that  are 
related  to  the  owner  or  operator. 

The  distinctions  in  the  cancellation 
provisions  are  based  on  the  nature  of 
the  relationship  between  the  provider  of 
assurance  and  the  owner  or  operator. 
EPA  believes  that  a  corporate  parent  or 
some  of  the  other  related  corporations, 
due  to  their  close  relationship  with  the 
owner  or  operator,  will  have  a 
continuing  interest  in  the  financial 
condition  of  the  owner  or  operator  and 
therefore  should  bear  more 
responsibility  for  continued  financial 
assurance  than  a  less  related  or 
completely  unrelated  firm.  When 
guarantees  are  provided  by  guarantors 
closely  related  to  the  owner  or  operator, 
permitting  cancellation  only  when  an 
alternative  has  been  approved  ensures 
that  coverage  for  liability  costs  will  be 
continuously  available.  Similarly, 
because  the  owner  or  operator  provides 
a  trust  fund  directly,  it  is  not  allowed  to 
cancel  that  mechanism  until  another 
form  of  financial  assurance  has  become 
effective.  EPA  is  not  promulgating  a 
similarly  stringent  cancellation 
requirement  for  providers  of  insurance, 
surety  bonds,  or  guarantees  by  less 
related  and  unrelated  firms,  because  it 
believes  that  third-party  providers 
would  not  provide  coverage  if  they  were 
unable  to  cancel  that  coverage,  with 
reasonable  notice,  at  some  later  date. 

Today's  rule  does  not  amend  the 
current  provisions  (40  CFR  264.151  (i) 
and  (j))  allowing  an  insurer  to  cancel  an 
insurance  policy  60  days  after  the  notice 
of  cancellation  is  received  by  the 
Regional  Administrator.  Insurance 
providers  argued  that  not  allowing 
cancellation  until  at  least  120  days  after 
notice  is  given  exposes  them  to 
considerable  risk  when  the  insured  fails 
to  pay  the  premium  for  the  final  period 
of  coverage.  In  consideration  of  this 
concern,  the  Agency  is  maintaining  the 


current  60-day  requirement  for 
insurance  policies. 

E.  Exclusions 

The  mechanisms  in  today's  rule 
contain  a  provision  that  they  do  not 
apply  to  certain  categories  of  damages 
or  obligations  (see  40  CFR  284.151(h)(2), 
paragraph  (4);  264.151(k);  264.151(1). 
conditions  clause  (1);  and  264.151(m), 
section  3).  These  exclusions  are 
patterned  on  existing  standard 
exclusions  found  in  insurance  coverage 
(see,  for  example,  the  Insurance 
Services  Office  pollution  hability 
coverage  form  CG  00  39 11  85).  They  are 
intended  to  ensure  that  the  coverage  is 
not  exhausted  by  the  payment  of  claims 
that  are  covered  by  other  compensation 
systems  or  that  are  otherwise  not 
intended  to  be  included  within  the  scope 
of  coverage. 

The  Agency  did  not  adopt  all  the 
standard  Commercial  General  Liability 
(CGL)  and  Envirorunental  Impairment 
Liability  (EIL)  exclusions,  but  included 
only  those  exclusions  it  considered 
relevant  to  the  financial  assurance 
mechanisms  for  Hability.  EPA  has  also 
recently  issued  guidance  on  the 
acceptability  of  site-specific  pollution 
exclusion  within  insurance  policies.  This 
guidance  memorandum  is  appUcable 
only  to  insurance  policies. 

Exclusion  (a),  for  bodily  injury  or 
property  damage  for  which  the  owner  or 
operator  is  obligated  to  pay  damages  by 
reason  of  the  assumption  of  HabiUty  in  a 
contract  or  agreement,  is  intended  to 
exclude  habilities  assumed  by  contract 
that  do  not  involve  the  hazardous  waste 
treatment,  storage,  and  disposal  facihty 
or  facilities  of  the  owner  or  operator.  It 
does  not  exclude  settlements  or  other 
agreements  to  pay  damages  in 
connection  with  accidental  occurrences 
resulting  in  bodily  injury  or  property 
damage  caused  by  hazardous  waste. 

Exclusion  (b),  for  obligations  under 
workers'  compensation,  disabihty 
benefits,  or  unemployment 
compensation  law  or  similar  law,  is 
intended  to  ensure  that  liability 
coverage  is  available  for  non-employee 
third  parties  and  does  not  dupHcate 
coverage  provided  under  these  other 
programs  or  forms  of  assurance. 

Exclusion  (c),  for  bodily  injury  to  the 
employees,  or  the  immediate  family  of 
employees,  of  the  owner  or  operator,  is 
also  intended  to  ensure  that  coverage  is 
available  for  "third  parties"  and  does 
not  duplicate  coverage  provided  under 
other  forms  of  assurance. 

Exclusion  (d),  for  bodily  injury  or 
property  damage  arising  out  of  the 
ownership  or  use  of  any  aircraft,  motor 
vehicle,  or  watercraft,  is  to  prevent  use 
of  an  authorized  financial  assurance 


mechanism  for  routine  accidents  that 
are  not  directly  related  to  management 
of  hazardous  waste. 

Exclusion  (e),  for  property  damage  to 
property  owned,  occupied,  rented,  or  in 
the  care,  custody,  or  control  of  the 
owner  or  operator,  is  intended  to  ensure 
that  coverage  will  be  available  to 
compensate  third  parties,  and  not  the 
owner  or  operator,  for  property  damage 
as  a  result  of  activities  at  TSDFs. 

V.  Other  Issues  Presented  in  the  Notice 
of  Proposed  Rulemaking 

In  the  August  21, 1985,  NPRM,  EPA 
suggested  several  additional  approaches 
that  could  be  taken  to  promote 
compliance  with  the  financial 
responsibility  requirements. 
Alternatives,  other  than  authorizing 
additional  financial  assurance 
mechanisms,  included  the  suspension  or 
withdrawal  of  the  liability  coverage 
requirements,  clarification  of  the  scope 
of  coverage,  revision  of  the  required 
levels  of  coverage,  or  authorization  of 
waivers.  Numerous  comments  were 
received  on  these  alternatives.  After 
considering  these  comments,  the  Agency 
has  decided  to  retain  the  liability 
coverage  requirements  at  their  present 
levels,  to  maintain  the  present  scope  of 
coverage,  and  to  reject  the  option  of 
generic  waivers.  This  section  discusses 
briefly  the  comments  received  on  these 
alternatives  in  response  to  the  NPRM 
and  explains  the  reasons  why  EPA  is 
not  adopting  them.  A  more  complete 
discussion  of  these  comments  is 
included  within  the  docket 
accompanying  today's  rule. 

A.  Maintain,  Suspend,  or  Withdraw 
Existing  Liability  Coverage 
Requirements 

The  Agency  received  comments  fi-om 
State  governments  and  the  public  that 
generally  argued  in  favor  of  maintaining 
the  requirements.  Supporters  of  the 
existing  requirements  argued  that  the 
insurance  market  for  EIL  coverage 
would  not  recover  without  such 
requirements;  that  maintaining  the 
requirement  would  increase  public 
confidence  in  hazardous  waste  facilities 
and  decrease  opposition  to  siting  and 
permitting  such  facilities;  and  that  low- 
risk  owners  and  operators  were  able  to 
obtain  coverage.  Commenters  from  State 
and  local  governments  in  particular 
argued  that  suspension  or  withdrawal  of 
the  Hability  coverage  requirements 
would  severely  damage  the  chances  for 
an  eventual  solution  to  the  problem  of 
insurance  availabiHty.  that  suspension 
would  not  be  acceptable  to  the  public 
and  would  undermine  the  strength  of 
programs  to  regulate  hazardous  waste 
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management,  and  that  liability  coverage 
is  necessary  to  protect  human  health 
and  environment.  Facihties  that  are 
unable  to  obtain  such  coverage,  in  these 
commenters'  opinion  should  not 
continue  in  operation. 

In  contrast,  a  number  of  firms  in  the 
regulated  community  argued  that  EPA 
should  not  maintain  the  existing  liability 
coverage  requirements,  but  rather 
should  suspend  or  withdraw  the 
requirements,  because  of  the  difficulty 
many  firms  faced  in  obtaining  insurance. 
Commenters  also  argued  that  the 
liabiUty  coverage  requirements  could  be 
suspended  or  withdrawn  because  they 
were  redundant  with  permitting 
conditions  and  that  EPA  should 
concentrate  on  achieving  risk  control 
rather  than  post-loss  compensation. 
They  also  pointed  out  that  even  if  the 
hability  coverage  requirements  were 
abolished,  third  parties  harmed  by 
hazardous  waste  management  activities 
could  still  sue  the  owner  or  operator  for 
damages.  Finedly,  commenters  argued 
that  the  constraints  on  insurance 
availability  made  a  short-term 
suspension  necessary,  even  if  the 
requirements  for  liability  coverage  were 
later  reinstituted. 

After  considering  these  comments  and 
suggestions  made  in  response  to  other 
questions  in  the  NPRM,  EPA  has 
concluded  that  the  current  liability 
coverage  requirements  should  be 
maintained.  The  Agency  believes  that 
the  requirements  are  an  important 
component  of  the  RCRA  management 
system  and  are  necessary  to  protect 
human  health  and  the  environment. 
Further,  Congress  in  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA)  has  stressed  the  importance  of 
satisfying  all  financial  assurance 
requirements,  including  liabiUty 
coverage.  Finally,  by  authorizing  the  use 
of  additional  financial  mechanisms  for 
liabiUty  coverage,  the  Agency  believes 
that  the  problems  of  insurance 
availability  cited  by  some  commenters 
as  reasons  to  suspend  or  withdraw  the 
rule  should  become  less  important  in  the 
future. 

B.  Revise  Scope  and  Levels  of  Coverage 

1 1    A  number  of  issues  were  considered 
by  EPA  in  connection  with  the  scope 
and  levels  of  coverage.  They  included 
coverage  levels,  distinction  between 
sudden  and  nonsudden  coverage, 
exclusion  of  legal  defense  costs,  and 
deductibles.  Each  is  discussed  in  this 
section. 

1.  Coverage  Levels.  EPA  established 
the  sudden  accidental  and  nonsudden 
accidental  Uability  coverage 
requirements  in  1982  at  $1  million  per 
occurrence  and  $3  miUion  per 


occurrence,  respectively,  on  the  basis  of 
the  Agency's  investigation  of  existing 
third-party  damage  cases.  To  account 
for  the  possibility  that  the  same  Firm 
might  experience  more  than  one  claim  in 
a  year,  the  Agency  also  established 
annual  aggregate  coverage  requirements 
at  twice  those  amounts,  or  $2  miUion 
and  $8  million,  respectively. 

In  July  1988,  EPA  again  reviewed 
third-party  damage  claims,  awards,  and 
settlements  for  sudden  and  nonsudden 
accidental  occurrences  involving 
hazardous  chemicals  as  well  as 
hazardous  waste  to  determine  whether 
the  required  levels  of  coverage  are 
adequate.  Data  were  limited,  however, 
for  several  reasons,  including  the  fact 
that  few  cases  have  been  litigated  to 
completion.  Thus,  available  data  were 
generally  data  on  amounts  claimed, 
rather  than  amounts  recovered  in 
awards  or  settlements.  Because  final 
awards  and  settlements  often  differ 
significantly  from  initial  claims,  it  is 
difficult  to  draw  conclusions  based  on 
this  data.  In  addition,  commenters  did 
not  supply  any  additional  information 
indicating  that  the  currently  required 
coverage  levels  should  be  changed.  The 
Agency  concluded,  in  light  of  the  limited 
data,  that  it  had  insufficient  basis  to 
change  the  requirements  at  this  time. 

2.  Distinction  Between  Sudden  and 
Nonsudden  Coverage.  40  CFR  264.147[a] 
and  265.147(a)  require  all  owners  or 
operators  of  hazardous  waste  facilities 
to  have  "sudden  accidental"  coverage. 
Owners  and  operators  of  surface 
impoundments,  landfills,  or  land 
treatment  facilities  used  to  manage 
hazardous  wastes  also  are  required  to 
have  "nonsudden  accidental"  coverage 
(40  CFR  264.147(b)  and  265.147(b)). 

A  number  of  commenters  on  the 
August  21, 1985.  NPRM  suggested  that 
the  Agency  no  longer  distinguish 
between  sudden  and  nonsudden 
accidental  coverage.  They  argued  that 
nonsudden  coverage  was  difficult  to 
obtain,  and  that  insurers  were  beginning 
to  issue  combined  policies  for  sudden 
and  nonsudden  coverage.  (A  more 
complete  discussion  of  comments  on 
this  point  is  provided  in  documents 
accompanying  today's  rulemaking.) 

EPA  has  decided  to  maintain  the 
distinction  between  sudden  and 
nonsudden  coverage.  The  Agency 
beUeves  that  maintaining  distinct 
coverage  requirements  is  still 
appropriate.  Further,  the  insurance 
industry  continues  to  write  policies  that 
distinguish  between  sudden  and 
nonsudden  e^/ents.  EPA  recognizes, 
however,  that  in  some  cases,  courts 
have  interpreted  coverage  for  sudden 
events  broadly  to  include  damage  from 
a  gradual  release  occurring  over  long 


periods  of  time.  As  a  result,  some 
insurers  do  not  distinguish  between 
sudden  and  nonsudden  events,  but  offer 
"combined  coverage":  coverage  for  both 
sudden  and  nonsudden  events  on  the 
same  policy  with  single  aggregate  and 
per-occurrence  limits.  Today's  rule 
includes  a  change  to  the  coverage 
requirements  citation  specifying  that  the 
Agency  will  accept  "combined 
coverage"  poUcies,  but  to  provide 
equivalent  levels  of  coverage,  the  limits 
must  be  at  least  $4  million  per- 
occurrence  ($1  milUon  sudden  plus  $3 
million  nonsudden)  and  $8  miUion 
annual  aggregate  ($2  milUon  sudden  plus 
$6  million  nonsudden). 

3.  Exclusion  of  Legal  Defense  Costs 
from  Policy  Limits.  Currently.  Subpart  H 
requires  an  owner  or  operator  of  a  TSDF 
to  maintain  Uability  coverage  for  sudden 
and  nonsudden  accidental  occurrences 
at  specified  levels,  exclusive  of  !t  gal 
defense  costs  (40  CFR  264.147  (al  and  (b) 
and  265.147  (a)  and  (b)).  The  Agency 
decided  to  exclude  legal  defense  costs 
for  two  reasons:  (1)  The  insurance 
industry  standard  for  CGL  policies 
excluded  legal  defense  costs  from  the 
coverage,  and  (2)  legal  defense  costs 
could  absorb  a  major  portion  of  the 
required  coverage,  leaving  an 
inadequate  amount  to  cover  actual 
damages.  The  Agency  continues  to 
beUeve  that  these  reasons  remain  vaUd 
and  do  not  affect  the  availability'  of 
insurance. 

In  its  August  21, 1985  NPRM  the 
Agency  requested  comment  on  whether, 
in  an  effort  to  increase  the  availability 
of  EIL  coverage  for  TSDFs,  legal  defense 
costs  should  be  included  in  coverage 
limits.  A  number  of  commenters 
supported  including  legal  defense  costs. 
They  argued  that  the  EIL  coverage 
currently  available  to  TSDFs  is  written 
to  include  defense  costs  within  policy 
limits.  The  Agency  contacted  insurance 
companies  known  to  provide  EIL 
coverage  to  ask  whether  their  EIL 
policies  included  or  excluded  legal 
defense  costs.  Although  some 
companies  stated  that  defense  costs  are 
included  in  the  coverage  limits,  others 
said  that  defense  costs  were  excluded, 
or  that  the  policy  could  be  written  to 
conform  to  the  RCRA  requirements;  that 
is,  policies  could  be  written  to  exclude 
legal  defense  costs.  Furthermore,  current 
industrj'  practice,  including  the  present 
industry  standard  form  for  this  type  cf 
insurance,  still  excludes  defense  costs 
from  the  coverage  limits.  In  addition, 
while  recently  there  ha^been  attempts 
by  insurers  to  limit  defense  cost 
exposure  by  including  at  least  some 
defense  costs  within  policy  limits,  the- 
trend  appears  to  be  toward  some  other 
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method  of  Hmiting  costs  outside  of 
policy  Umits. 

The  second  reason  commenters 
presented  for  changing  the  RCRA 
requirements  to  include  legal  defense 
costs  was  that  the  assurance  of  the 
availability  of  defense  costs  is  an 
important  element  of  claims  litigation 
and  further  that  there  were  insufficient 
RCRA  claims  data  to  warrant  requiring 
coverage  excluding  legal  defense  costs. 

The  Agency  continues  to  believe  that 
it  is  important  for  the  full  amount  of 
liability  coverage  to  be  available  to 
cover  claims  against  owners  or 
operators  of  TSDFs.  The  Agency 
decided  on  the  current  coverage  levels 
after  a  thorough  investigation  of 
reported  third-party  damage  cases  from 
hazardous  waste  accidents  and  these 
levels  do  not  account  for  legal  defense 
costs.  Because  the  size  of  legal  defense 
costs  in  this  area  is  somewhat  uncertain, 
the  most  secure  method  of  ensuring  that 
sufficient  funds  will  be  available  to 
cover  actual  damages  is  to  retain  the 
requirement  that  defense  costs  be 
excluded. 

Other  commenters  stated  that 
including  legal  defense  costs  should  be 
permissible,  as  long  as  the  full  amount 
of  RCRA  liability  coverage  was 
available  to  claimants.  EPA  agrees.  If 
the  total  coverage  includes  the  full 
amount  required  for  third-party  liabihty 
plus  additional  coverage  earmarked  for 
legal  defense  costs,  the  policy  would  be 
acceptable  under  current  regulations. 
Thus,  for  example,  a  policy  would 
provide  acceptable  assurance  for  a 
surface  impoundment  if  the  total 
coverage  was  $5  million  per  occurrence 
and  $10  million  annual  aggregate  if  legal 
defense  costs  covered  under  the  policy 
were  limited  to  a  maximum  of  $1  million 
per  occurrence  and  $2  million  annual 
aggregate.  A  $5  million  per  occurrence, 
S8  million  annual  aggregate  policy 
without  an  earmarked  limit  on  legal 
defense  costs  would  not  provide 
adequate  assurance. 

4.  Deductibles.  A  number  of 
commenters  argued  that  EPA  should  not 
require  "first-dollar"  coverage  for 
liability  costs.  If  deductibles  were 
allowed,  according  to  these  commenters, 
insurance  coverage  might  be  easier  to 
obtain  or  be  less  costly. 

Although  the  insurer  must  provide 
first-dollar  coverage,  EPA  notes  that  the 
regulations  do  not  prevent  insurers  from 
requiring  reimbursement  from  owners  or 
operators  for  first-dollar  expenditures. 
The  owner  or  operator  can  agree  in  the 
insurance  contract  that  the  insurer  will 
be  reimbursed  for  these  expenditures. 
The  regulations  do  not,  however,  allow 
self-insurance  retention.  Policies  cannot 
require  the  owner  or  operator  to  cover 


Hrst-dollar  expenditxires.  Such  self- 
insurance  is  available  to  an  owner  or 
operator  under  the  regulations  only  if  it 
can  pass  the  requirements  established  in 
the  ^nancial  test  for  liability  coverage. 

EPA  contacted  a  number  of  insurers  to 
determine  whether  self-insurance 
retention  could  help  to  alleviate 
problems  of  insurance  availability  and 
affordability.  In  general,  however,  their 
responses  indicated  that  current 
problems  with  EIL  insurance  are  related 
to  other  factors,  such  as  difBculty  in 
predicting  the  size  of  the  risk  being 
covered,  and  that  deductibles  would  not 
significantly  enhance  insurance 
availability.  Therefore,  the  Agency  is 
retaining  the  current  Brst-dollar 
coverage  requirement. 

C.  Mechanisms  Considered  But  Not 
Adopted 

1.  Security  interests.  Security  interests 
are  a  special  procedure,  authorized 
under  State  law  following  a  pattern 
established  by  the  Uniform  Commercial 
Code,  for  creating  collateral  to  serve  as 
a  support  for  the  repayment  of  loans  or 
other  financial  obligations.  Security 
interests  were  considered  but  rejected 
for  liabihty  coverage  because  of  the 
complicated  legal  requirements  that 
have  to  be  satisfied  to  ensure  that  they 
provide  effective  financial  assurance. 
For  example,  security  interests 
ordinarily  must  be  perfected  by  filing 
papers  with  appropriate  agencies  in 
each  jurisdiction  where  collateral  exists, 
and  these  filings  must  be  kept  up  to 
date.  EPA  would  be  required  to  verify 
that  proper  filings  had  occurred.  In 
addition,  the  Agency  would  also  have  to 
determine  that  the  collateral  underlying 
the  agreement  had  been  valued 
properly.  If  not,  the  proceeds  from  sale 
of  the  collateral  might  fail  to  supply  the 
amounts  required  to  satisfy  valid  claims. 
Finally,  the  need  to  satisfy  specific  legal 
processes  prior  to  liquidation  of 
collateral  could  delay  payment  of  valid 
third-party  claims.  Because  of  these 
problems,  EPA  has  decided  not  to  adopt 
security  interests  at  this  time. 

2.  Indemnity  contracts.  Indemnity 
contracts  are  legally  binding 
commitments  by  a  third  party  or 
"indemnitor"  to  pay  a  debt  or  obligation 
of  another  party.  The  duty  of  the 
indemnitor  generally  is  to  repay  the 
primary  debtor  after  it  has  satisfied  the 
debt  or  obligation.  The  Agency  was  not 
willing  to  adopt  such  a  mechanism 
because  of  the  administrative  difficulties 
and  lengthy  time  needed  to  enforce  such 
contracts. 

An  indemnity  contract  also  may  be 
established  in  which  the  indemnitor 
agrees  to  assume  the  obligation  even  if 
the  primary  debtor  does  not  pay.  Such  a 


contract,  however,  so  closely  resembles 
a  guarantee  that  EPA  determined  that  in 
effect  no  additional  financial  assurance 
option  would  be  added  to  the 
regulations  by  inclusion  of  the 
indemnity.  Therefore  the  Agency  has  not 
added  an  indemnity  contract  to  the  set 
of  options  authorized  in  today's  rule. 

3.  Reserve  funds.  As  a  temporary 
measure  pending  the  growth  of  the 
insurance  market,  some  commenters 
suggested  that  owners  or  operators  set 
aside  the  equivalent  of  insurance 
premiums  in  a  reserve  fund.  Such  a 
mechanism  could  function  in  a  manner 
similar  to  trusts,  if  control  over  the  fund 
were  given  to  an  independent  fiduciary 
agent.  Alternatively,  however,  some 
commenters  suggested  that  the  reserve 
fund  be  only  a  separate  bookkeeping 
entity  under  the  control  of  the  owner  or 
operator.  EPA  beheves  that  neither 
approach  would  ensure  that  the  reserve 
would  contain  sufficient  funds  when 
required  to  satisfy  claims.  Liability 
coverage  funds  may  be  needed  at  any 
time  after  implementation  of  the 
mechanism.  Because  a  reserve  fund 
based  on  the  estimated  equivalent  of 
insurance  premiums,  rather  than  the 
amounts  equal  to  the  required  coverage 
levels,  would  accumulate  slowly,  it 
would  be  unlikely  to  contain  adequate 
funds  to  satisfy  liability  claims, 
especially  in  the  early  years. 

In  addition,  EPA  is  convinced  that  a 
reserve  fund  that  is  not  under  the 
control  of  an  independent  trustee  but 
instead  remains  under  the  control  of  the 
TSDF  owner  or  operator  will  not  provide 
satisfactory  financial  assurance.  No 
independent  third  party  would 
administer  the  reserve  fund,  including 
assessing  its  value  and  controlling 
payments  from  the  fund.  The  Agency 
determined,  therefore,  not  to  authorize 
the  use  of  reserves.  Today's  rule 
authorizes  a  fully  funded  trust  fund,  for 
owners  and  operators  who  want  to  use  a 
similar  mechanism. 

4.  Federal  Insurance  or  Loan 
Guarantees.  Some  commenters  pointed 
to  other  financial  assurance  programs 
utilizing  Federal  insurance  or  loan 
guarantees  as  possible  models  for  EPA. 
Establishment  of  insurance  or  loan 
guarantees  requires  specific  statutory 
authority  that  has  not  been  granted  to 
the  Agency.  Further,  EPA  does  not 
believe  that  as  an  agency  whose 
primary  mandate  is  protection  of  human 
health  and  the  environment,  it  currently 
possesses  the  expertise  or  resources  to 
administer  either  an  insurance  or  a  loan 
guarantee  program.  Such  programs  or 
approaches  would  require  the  Agency  to 
assess  financial  characteristics  of 
owners  or  operators,  and  to  make 
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decisions  concerning  the  validity  of 
claims,  when  those  assessments  and 
decisions  can  be  made  more  accurately 
and  efficiently  by  existing  institutions 
that  provide  financial  assurance. 

5.  Captive  Insurance  Pools  and  Risk 
Retention  Groups.  EPA  believes  it  is 
unnecessary  in  today's  rulemaking 
explicitly  to  authorize  the  use  of  captive 
insurance  pools  and  risk  retention 
groups.  Such  instruments  are  already 
authorized  as  forms  of  insurance.  If  the 
policies  offered  by  a  pool  or  risk 
retention  group  satisfy  EPA 
requirements,  such  policies  provide 
acceptable  financial  assurance. 

D.  Authorize  Waivers 

A  number  of  commenters,  particularly 
those  from  industry,  supported  granting 
temporary  waivers  on  a  case-by-case 
basis  if  a  firm  can  demonstrate  that  it 
has  made  a  "good  faith  effort"  to  obtain 
the  required  liability  insurance. 
However,  the  Agency  believes  that  the 
authorization  of  additional  mechanisms, 
existing  enforcement  policies,  the 
somewhat  improved  insurance  market 
for  TSDFs  and  the  increased  potential  of 
insurance  offered  by  risk  retention 
groups,  provide  a  better  solution  than 
simply  waiving  the  liability  coverage 
requirements.  Also,  existing  regulations 
enable  Regional  Administrators  to  grant 
variances  (§§  264.147(c)  and  265.147(c]) 
or  adjustments  (§  264.147(d)  and 
265.147(d))  to  the  required  liability 
coverage  amounts,  if  this  is  justified  by 
the  degree  and  duration  of  risk 
associated  with  a  TSDF.  The  Agency 
believes  that  justifiable  modifications  in 
the  amount  of  coverage  needed  are  more 
consistent  with  the  objectives  of  the 
liability  coverage  requirements  than 
would  be  relieving  owners  or  operators 
of  these  requirements  entirely,  solely 
because  they  made  a  "good  faith"  effort 
to  obtain  coverage. 

VI.  Consistency  With  Other  Existing  and 
Proposed  Financial  Assurance 
Requirements 

EPA  currently  allows  owners  or 
operators  of  hazardous  waste  TSDFs  to 
use  the  mechanisms  being  approved  in 
today's  rule,  including  trust  funds, 
letters  of  credit,  surety  bonds,  and 
corporate  guarantee  contracts,  to 
provide  financial  assurance  for  the  costs 
of  closure  and  post-closure  care  (40  CFR 
264.143,  264.145,  284.151,  265.143,  and 
265.145),  and  has  proposed  their  use  for 
corrective  action  (51  FR  37854,  October 
24, 1986).  As  described  above,  certain 
features  of  the  assurance  mechanisms 
are  different  because  of  the  differences 
between  these  programs  and  liability 
coverage. 


In  addition,  EPA  has  proposed 
financial  assurance  rules  applicable  to 
owners  and  operators  of  underground 
storage  tanks  (USTs)  containing 
petroleum  under  sections  9003  (c)  and 
(d)  of  RCRA  as  amended  by  HSWA 
(RCRA  Subtitle  I),  and  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA)  (52  FR  12662,  April  17, 
1987).  The  proposed  rule  would 
establish  requirements  for 
demonstrating  financial  responsibility 
for  taking  corrective  action  and 
compensating  third  parties  for  bodily 
injury  and  property  damage  caused  by 
sudden  and  nonsudden  accidental 
releases  arising  from  operating  an 
underground  storage  tank  containing 
petroleum.  As  in  today's  rule,  under  the 
UST  proposal,  owners  and  operators  of 
underground  storage  tanks  containing 
petroleum  would  be  allowed  to  use 
letters  of  credit,  surety  bonds,  and 
expanded  guarantees  to  demonstrate 
financal  responsibility  for  the  costs  of 
corrective  action  and  third-party 
liability  claims  (52  FR  12786, 12844,  April 
17, 1987). 

VII.  Technical  Correction  to  40  CFR 
264.151(b) 

The  May  2, 1986  rule  amending  the 
closure,  post-closure  care,  and  financial 
assurance  regulations  mistakenly 
omitted  a  portion  of  the  required 
language  for  the  financial  guarantee 
bond  found  in  40  CFR  264.151(b)  (see  51 
FR  16422, 16450).  Today's  rule  makes  a 
technical  correction  to  the  regulation  to 
restore  the  required  wording  of  the 
bond. 

VIII.  Effective  Date 

This  regulation  is  being  published  as  a 
final  rule,  effective  in  30  days. 

Section  3010(b)  of  RCRA  provides  that 
EPA's  hazardous  waste  regulations  and 
revisions  thereto  generally  take  effect 
six  months  after  their  promulgations. 
The  purpose  of  this  requirement  is  to 
allow  sufficient  time  for  the  regulated 
community  to  comply  with  major  new 
regulatory  requirements.  The  statute 
allows  for  a  shorter  period  prior  to  the 
effective  date,  if  (i)  the  Administrator 
finds  that  the  regulated  community  does 
not  need  six  months  to  come  into 
compliance;  (ii)  the  regulation  responds 
to  an  emergency  situation,  or  (iii)  other 
good  cause.  The  Agency  believes  that 
since  the  regulation  does  not  add  any 
compliance  requirements,  but  rather 
expands  the  number  of  mechanisms 
owners  or  operators  may  use  to  come 
into  compliance,  a  six-month  period 
prior  to  the  effective  date  is 
unnecessary. 

Today's  amendment  adopts  additional 
mechanisms  for  complying  with  third- 


part  liability  coverage  requirements  and 
thus  makes  it  easier  for  some  owners 
and  operators  to  act  in  accordance  with 
the  RCRA  liability  coverage  regulations. 
An  effective  date  six  months  after 
promulgation  for  the  amendment 
promulgated  today  would  substantially 
delay  the  implementation  of  the 
regulations  and  would  be  contrary  to  the 
interest  of  the  regulated  community  and 
the  public.  Accordingly,  the  Agency 
believes  that  it  makes  little  sense  to 
delay  needed  relief  to  owners  or 
operators  by  an  additional  five  months. 

IX.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization,  EPA  retains 
enforcement  authority  under  RCRA 
sections  3008,  7003,  and  3013,  although 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  HSWA,  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  EPA  administering  the  Federal 
program  in  that  State.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  in  a  State 
where  the  State  was  authorized  to 
permit.  When  new,  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obligated  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  under  section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  non-authorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization,  the  HSWA 
requirements  and  prohibitions  apply  in 
authorized  States  in  the  interim. 

B.  Effect  of  Rule  on  State  Authorizations 

Today's  rule  promulgates  standards 
that  will  not  be  effective  in  authorized 
States  since  the  requirements  are  not 
being  imposed  pursuant  to  HSWA. 
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Thus,  the  requirements  will  be 
applicable  only  in  those  States  that  do 
not  have  interim  or  final  authorization. 
In  authorized  States,  the  requirements 
will  not  be  applicable  until  the  State 
revises  its  program  to  adopt  equivalent 
requirements  under  State  law. 

In  general,  40  CFR  271.21(e)(2) 
requires  that  States  that  have  final 
authorization  to  modify  their  programs 
to  reflect  Federal  program  changes  and 
subsequently  submit  the  modifications 
to  EPA  for  approval.  It  should  be  noted, 
however,  that  authorized  States  are  only 
required  to  modify  their  programs  when 
EPA  promulgates  Federal  standards  that 
are  more  stringent  or  broader  in  scope 
than  the  existing  Federal  standards. 
Section  3009  of  RCRA  allows  States  to 
impose  standards  more  stringent  than 
those  in  the  Federal  program.  For  those 
Federal  program  changes  that  are  less 
stringent  or  reduce  the  scope  of  the 
Federal  program.  States  are  not  required 
to  modify  their  programs  (see  40  CFR 
271.1(i)).  The  standards  promulgated 
today  are  less  stringent  than  or  reduce 
the  scope  of  the  existing  Federal 
requirements.  Therefore,  authorized 
States  will  not  be  required  to  modify 
their  programs  to  adopt  requirements 
equivalent  or  substantially  equivalent  to 
the  provisions  hsted  above.  If  the  State 
does  modify  its  program.  EPA  must 
approve  the  modification  for  the  State 
requirements  to  become  Subtitle  C 
RCRA  requirements.  States  should 
follow  the  deadlines  of  40  CFR 
271.21(e)(2)  if  they  desire  to  adopt  this 
less  stringent  requirement. 

X.  Executive  Order  12291 

Under  Executive  Order  12291  (section 
3(b))  the  Agency  must  judge  whether  a 
regulation  is  major  and  thus  subject  to 
the  requirement  of  a  Regulatory  Impact 
Analysis.  The  notice  published  today  is 
not  major  because  the  rule  will  not 
result  in  an  effect  on  the  economy  of 
$100  million  or  more,  will  not  result  in 
increased  costs  or  prices,  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  and  innovation,  and  will 
not  significantly  disrupt  domestic  or 
export  markets.  Therefore,  the  Agency 
has  not  prepared  a  Regulatory  Impact 
Analysis  under  the  Executive  Order. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Exective  Order  No.  12291. 

XI.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
of  1980  (5  U.S.C.  601  et  seq.).  Federal 
agencies  must,  in  developing 
regulations,  analyze  their  impact  on 
small  entities  (small  businesses,  small 


goverrmient  jurisdictions,  and  small 
organizations).  This  rule  relaxes  the 
existing  financial  assurance 
requirements  and  thus  reduces  costs 
associated  with  compliance. 
Accordingly,  I  certify  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

XII.  Supporting  Documents 

Supporting  documents  available  for 
this  interim  final  rule  include  comments 
on  the  August  21, 1985  Proposed  Rule, 
summary  of  the  comments  on  the  July 
11. 1986  Interim  Final  Rule,  and 
background  documents  on  the  finanical 
test  for  liability  coverage.  In  addition, 
background  documents  prepared  for 
previous  financial  assurance 
regulations,  as  well  as  documents 
prepared  for  this  rulemaking,  are  also 
available  as  are  letters  received  fi-om 
State  Attorneys  General  concerning  the 
corporate  guarantee  for  liability. 

All  of  these  supporting  materials  are 
available  for  review  in  the  EPA  public 
docket  (RCRA  docket  #F-a8-CGFl- 
FFFFF),  Room  S-212,  Waterside  Mall. 
401  M  Street,  SW..  Washington.  DC 
20460. 

List  of  Subjects 

40  CFR  Part  264 

Hazardous  waste.  Insurance, 
Packaging  and  containers,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

40  CFR  Part  265 

H  :  -ardous  waste,  Insurance, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements.  Surety 
bonds. 

Date:  August  19. 1988. 
Lee  M.  Thomas. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Title  40,  Chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below. 

40  CFR  Part  264  is  amended  as 
follows: 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE,  AND  DISPOSAL 
FACILITIES:  LIABIUTY  COVERAGE 

1.  The  authority  citation  for  Part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6924,  and 
6925. 

2.  In  S  264.141.  new  paragraph  (h)  is 
added  to  read  as  follows: 


§  264. 141    Definitions  of  terms  as  used  in 
tills  subpart 

***** 

(h)  "Substantial  business 
relationship"  means  the  extent  of  a 
business  relationship  necessary  under 
applicable  State  law  to  make  a 
guarantee  contract  issued  incident  to 
that  relationship  valid  and  enforceable. 
A  "substantial  business  relationship" 
must  arise  from  a  pattern  of  recent  or 
ongoing  business  transactions,  in 
addition  to  the  guarantee  itself,  such 
that  a  currently  existing  business 
relationship  between  the  guarantor  and 
the  owner  or  operator  is  demonstrated 
to  the  satisfaction  of  the  applicable  EPA 
Regional  Administrator. 

3.  In  §  264.147,  paragraph  (h)  is 
redesignated  as  paragraph  (k); 
paragraphs  (a)  introductory  text,  (a)(2). 
(a)(3),  (b)  introductory  text,  (b)(2).  (b)(3). 
(b)(4),  (g)  heading  and  (g)(1)  introductory 
text  are  revised,  and  by  removing  and 
reserving  paragraph  (g)(l)(ii); 
paragraphs  (g)(2)(i)  and  (g)(2)(ii)  are 
amended  by  removing  "corporate;"  and 
new  paragraphs  (a)(4),  (a)(5).  (a)(6). 
(a)(7),  (b)(5).  (b)(6).  (b)(7).  (h).  (i).  and  (j) 
are  added,  to  read  as  follows: 

§  264. 1 47    Liability  requirements. 

(a)  Coverage  for  sudden  accidental 
occurrences.  An  owner  or  operator  of  a 
hazardous  waste  treatment  storage,  or 
disposal  facility,  or  a  group  of  such 
facilities,  must  demonstrate  financial 
responsibility  for  bodily  injury  and 
property  damage  to  third  parties  caused 
by  sudden  accidental  occurrences 
arising  from  operations  of  the  facility  or 
group  of  facihties.  The  owner  or 
operator  must  have  and  maintain 
liabiUty  coverage  for  sudden  accidental 
occurrences  in  the  amount  of  at  least  $1 
million  per  occurrence  with  an  annual 
aggregate  of  at  least  $2  million, 
exclusive  of  legal  defense  costs.  This 
liability  coverage  may  be  demonstrated 
as  specified  in  paragraphs  (a)  (1),  (2),  (3), 
(4).  (5),  or  (6)  of  this  section: 
***** 

(2)  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
passing  a  financial  test  or  using  the 
guarantee  for  liability  coverage  as 
specified  in  paragraph  (g)  of  this  section. 

(3)  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
obtaining  a  letter  of  credit  for  liability 
coverage  as  specified  in  paragraph  (h)  of 
this  section. 

(4)  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
obtaining  a  surety  bond  for  liability 
coverage  as  specified  in  paragraph  (i)  of 
this  section. 
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(5)  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
obtaining  a  trust  fund  for  Hability 
coverage  as  specified  in  paragraph  (j)  of 
this  section. 

(6)  An  owner  or  operator  may 
demonstrate  the  required  Hability 
coverage  through  the  use  of 
combinations  of  insurance,  financial 
test,  guarantee,  letter  of  credit,  surety 
bond,  and  trust  fund,  except  that  the 
owner  or  operator  may  not  combine  a 
financial  test  covering  part  of  the 
liability  coverage  requirement  with  a 
guarantee  unless  the  financial  statement 
of  the  owner  or  operator  is  not 
consolidated  with  the  financial 
statement  of  the  guarantor.  The  amounts 
of  coverage  demonstrated  must  total  at 
least  the  minimum  amounts  required  by 
this  section.  If  the  owner  or  operator 
demonstrates  the  required  coverage 
through  the  use  of  a  combination  of 
financial  assurances  under  this 
paragraph,  the  owner  or  operator  shall 
specify  at  least  one  such  assurance  as 
"primary"  coverage  and  shall  specify 
other  assurance  as  "excess"  coverage. 

(7)  An  owner  or  operator  shall  notify 
the  Regional  Administrator  jn  writing 
within  30  days  (i)  whenever  a  claim  for 
bodily  injury  or  property  damages 
caused  by  the  operation  of  a  hazardous 
waste  treatment,  storage,  or  disposal 
facility  is  made  against  the  owner  or 
operator  or  an  instrument  providing 
financial  assurance  for  liabiUty 
coverage  under  this  section  and  (ii) 
whenever  the  amount  of  financial 
assurance  for  liability  coverage  under 
this  section  provided  by  a  financial 
instrument  authorized  by  paragraphs 
{a)(l)  through  {a)(6)  of  this  section  is 
reduced. 

(b)  Coverage  for  nonsudden 
occidental  occurrences.  An  owner  or 
operator  of  a  surface  impoundment, 
landfill,  or  land  treatment  facility  which 
is  used  to  manage  hazardous  waste,  or  a 
group  of  such  facilities,  must 
demonstrate  financial  responsibility  for 
bodily  injury  and  property  damage  to 
third  parties  caused  by  nonsudden 
accidental  occurrences  arising  from 
operations  of  the  facility  or  group  of 
facilities.  The  owner  or  operator  must 
have  and  maintain  liability  coverage  for 
nonsudden  accidental  occurrences  in 
the  amount  of  at  least  $3  million  per 
occurrence  with  an  annual  aggregate  of 
at  least  $6  million,  exclusive  of  legal 
defense  costs.  An  owner  or  operator 
who  must  meet  the  requirements  of  this 
section  may  combine  the  required  per- 
occurrence  coverage  levels  for  sudden 
and  nonsudden  accidental  occurrences 
into  a  single  per-occurrence  level,  and 
combine  the  required  annual  aggregate 


coverage  levels  for  sudden  and 
nonsudden  accidental  occurrences  into 
a  single  annual  aggregate  level.  Owners 
or  operators  who  combine  coverage 
levels  for  sudden  and  nonsudden 
accidental  occurrences  must  maintain 
liability  coverage  in  the  amount  of  at 
least  $4  million  per  occurrence  and  $8 
million  annual  aggregate.  This  liability 
coverage  may  be  demonstrated  as 
specified  in  paragraphs  (b)  (1),  (2).  (3), 
(4),  (5),  or  (6),  of  this  section: 
*        *        «        *        * 

(2)  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
passing  a  financial  test  or  using  the 
guarantee  for  liability  coverage  as 
specified  in  paragraphs  (f)  and  (g)  of  this 
section. 

(3]  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
obtaining  a  letter  of  credit  for  liability 
coverage  as  specified  in  paragraph  (h)  of 
this  section. 

(4)  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
obtaining  a  surety  bond  for  liability 
coverage  as  specified  in  paragraph  (i)  of 
this  section. 

(5)  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
obtaining  a  trust  fund  for  liability 
coverage  as  specified  in  paragraph  (j)  of 
this  section. 

(6)  An  owner  or  operator  may 
demonstrate  the  required  liability 
coverage  through  the  use  of 
combinations  of  insurance,  financial 
test,  guarantee,  letter  of  credit,  surety 
bond,  and  trust  fund,  except  that  the 
owner  or  operator  may  not  combine  a 
financial  test  covering  part  of  the 
liability  coverage  requirement  with  a 
guarantee  unless  the  financial  statement 
of  the  owner  or  operator  is  not 
consolidated  with  the  financial 
statement  of  the  guarantor.  The  amounts 
of  coverage  demonstrated  must  total  at 
least  the  minimum  amount  required  by 
this  section.  If  the  owner  or  operator 
demonstrates  the  required  coverage 
through  the  use  of  a  combination  of 
financial  assurances  under  this 
paragraph,  the  owner  or  operator  shall 
specify  at  least  one  such  assurance  as 
"primary"  coverage  and  shall  specify 
other  assurance  as  "excess"  coverage. 

(7)  An  owner  or  operator  shall  notify 
the  Regional  Administrator  in  writing 
within  30  days  (i)  whenever  a  claim  for 
bodily  injury  or  property  damages 
caused  by  the  operation  of  a  hazardous 
waste  treatment,  storage,  or  disposal 
facility  is  made  against  the  owner  or 
operator  or  an  instrument  providing 
financial  assurance  for  liability 
coverage  under  this  section  and  (ii) 
whenever  the  amount  of  financial 


assurance  for  liability  coverage  under 
this  section  provided  by  a  financial 
instrument  authorized  by  paragraphs 
(a}(l]  through  (a)(6]  of  this  section  is 
reduced. 

*  *        *        *        * 

(g)  Guarantee  for  liability  coverage. 
(1)  Subject  to  paragraph  (g)(2)  of  this 
section,  an  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
obtaining  a  written  guarantee, 
hereinafter  referred  to  as  "guarantee." 
The  guarantor  must  be  the  direct  or 
higher-tier  parent  corporation  of  the 
owner  or  operator,  a  firm  whose  parent 
corporation  is  also  the  parent 
corporation  of  the  owner  or  operator,  or 
a  firm  with  a  "substantial  business 
relationship"  with  the  owTier  or 
operator.  The  guarantor  must  meet  the 
requirements  for  owners  or  operators  in 
paragraphs  (f)(1)  through  (f)(6)  of  this 
section.  The  wording  of  the  guarantee 
must  be  identical  to  the  wording 
specified  in  §  264.151(h)(2)  of  this  part.  A 
certified  copy  of  the  guarantee  must 
accompany  die  items  sent  to  the 
Regional  Administrator  as  specified  in 
paragraph  (f)(3)  of  this  section.  One  of 
these  items  must  be  the  letter  from  the 
guarantor's  chief  financial  officer.  If  the 
guarantor's  parent  corporation  is  also 
the  parent  corporation  of  the  owner  or 
operator,  this  letter  must  describe  the 
value  received  in  consideration  of  the 
guarantee.  If  the  guarantor  is  a  firm  with 
a  "substantial  business  relationship" 
with  the  owner  or  operator,  this  letter 
must  describe  this  "substantial  business 
relationship"  and  the  value  received  in 
consideration  of  the  guarantee. 

*  *        *        *        « 

(h)  Letter  of  credit  for  liability 
coverage.  (1)  An  owner  or  operator  may 
satisfy  the  requirements  of  this  section 
by  obtaining  an  irrevocable  standby 
letter  or  credit  that  conforms  to  the 
requirements  of  this  paragraph  and 
submitting  a  copy  of  the  letter  of  credit 
to  the  Regional  Administrator. 

(2)  The  financial  institution  issuing  the 
letter  of  credit  must  be  an  entity  that  has 
the  authority  to  issue  letters  of  credit 
and  whose  letter  of  credit  operations  are 
regulated  and  examined  by  a  Federal  or 
State  agency. 

(G)  The  wording  of  the  letter  of  credit 
must  be  identical  to  the  wording 
specified  in  §  264.151(k)  of  this  part. 

(i)  Surety  bond  for  liability  coverage. 
(1)  An  owner  or  operator  may  satisfy  the 
requirements  of  this  section  by 
obtaining  a  surety  bond  that  conforms  to 
the  requirements  of  this  paragraph  and 
submitting  a  copy  of  the  bond  to  the 
Regional  Administrator. 
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(2)  The  surety  company  issuing  the 
bond  must  be  among  those  listed  as 
acceptable  sureties  on  Federal  bonds  in 
the  most  recent  Circular  570  of  the  U.S. 
Department  of  the  Treasury. 

(3)  The  wording  of  the  surety  bond 
must  be  identical  to  the  wording 
specified  in  S  264.151(1)  of  this  part. 

(4)  A  surety  bond  may  be  used  to 
satisfy  the  requirements  of  this  section 
only  if  the  Attorneys  General  or 
Insurance  Conunissioners  of  (i)  the  State 
in  which  the  surety  is  incorporated,  and 
(ii)  each  State  in  which  a  facility 
covered  by  the  surety  bond  is  located 
have  submitted  a  written  statement  to 
EPA  that  a  surety  bond  executed  as 
described  in  this  section  and 

§  264.151(1)  of  this  part  is  a  legally  valid 
and  enforceable  obligation  in  that  State, 
(j)  Trust  fund  for  liability  coverage.  (1) 
An  owner  or  operator  may  satisfy  the 
requirements  of  this  section  by 
establishing  a  trust  fund  that  conforms 
to  the  requirements  of  this  paragraph 
and  submitting  an  originally  signed 
duplicate  of  the  trust  agreement  to  the 
Regional  Administrator. 

(2)  The  trustee  must  be  an  entity 
which  has  the  authority  to  act  as  a 
trustee  and  whose  trust  operations  are 
regulated  and  examined  by  a  Federal  or 
State  agency. 

(3)  The  trust  fund  for  liability 
coverage  must  be  funded  for  the  full 
amount  of  the  liability  coverage  to  be 
provided  by  the  trust  fund  before  it  may 
be  relied  upon  to  satisfy  the 
requirements  of  this  section.  If  at  any 
time  after  the  trust  fund  is  created  the 
amount  of  funds  in  the  trust  fund  is 
reduced  below  the  full  amount  of  the 
liability  coverage  to  be  provided,  the 
owner  or  operator,  by  the  anniversary 
date  of  the  estabhshment  of  the  fund, 
must  either  add  sufficient  funds  to  the 
trust  fund  to  cause  its  value  to  equal  the 
full  amount  of  liability  coverage  to  be 
provided,  or  obtain  other  financial 
assurance  as  specified  in  this  section  to 
cover  the  difference.  For  purposes  of 
this  paragraph,  "the  full  amount  of  the 
liability  coverage  to  be  provided"  means 
the  amount  of  coverage  for  sudden  and/ 
or  nonsudden  occiurences  required  to 
be  provided  by  the  owner  or  operator  by 
this  section,  less  the  amount  of  financial 
assurance  for  liability  coverage  that  is 
being  provided  by  other  financial 
assurance  mechanisms  being  used  to 
demonstrate  financial  assurance  by  the 
owner  or  operator. 

(4)  The  wording  of  the  trust  fund  must 
be  identical  to  the  wording  specified  in 
S  264.151(m)  of  this  part. 


UMI 


S  264.151    [AnwndMl] 

4.  In  S  264.151  paragraph  (b)  is 
amended  by  adding  the  following  text  to 


the  end  of  the  "Financial  Guarantee 
Bond"  to  read  as  follows: 
(b)  *  •  • 

Financial  Guarantee  Bond 

***** 

Or,  if  the  Principal  shall  provide  alternate 
financial  assurance,  as  specified  in  Subpart  H 
of  40  CFR  Part  264  or  265.  as  applicable,  and 
obtain  the  EPA  Regional  Administrator's 
written  approval  of  such  assurance,  within  90 
days  after  the  date  notice  of  cancellation  is 
received  by  both  the  Principal  and  the  EPA 
Regional  Administratorfs]  from  the 
Surety(ies),  then  this  obligation  shall  t>e  null 
and  void;  otherwise  it  is  to  remain  in  full 
force  and  effect. 

The  Surety(ies)  shall  become  liable  on  this 
bond  obligation  only  when  the  Principal  has 
failed  to  fuIHll  the  conditions  described 
above.  Upon  notification  by  an  EPA  Regional 
Administrator  that  the  Principal  has  failed  to 
perform  as  guaranteed  by  this  bond,  the 
Surety(ies)  shall  place  funds  in  the  amount 
guaranteed  for  the  facility(ies)  into  the 
standby  trust  fund  as  directed  by  the  EPA 
Regional  Administrator. 

The  liabihty  of  the  Suretyfies)  shall  not  be 
discharged  by  any  payment  or  succession  of 
payments  hereunder,  unless  and  until  such 
payment  or  payments  shall  amount  in  the 
aggregate  to  the  penal  sum  of  the  bond,  but  in 
no  event  shall  the  obligation  of  the 
Suretyfies)  hereunder  exceed  the  amount  of 
said  penal  simi. 

The  Suretyties)  may  cancel  the  bond  by 
sending  notice  of  cancellation  by  certified 
mail  to  the  Principal  and  to  the  EPA  Regional 
Administratorfs)  for  the  Regionfs)  in  which 
the  facilityties)  is  (are)  located,  provided, 
however,  that  cancellation  shall  not  occur 
during  the  120  days  beginning  on  the  date  of 
receipt  of  the  notice  of  cancellation  by  both 
the  Principal  and  the  EPA  Regional 
Administrator(s),  as  evidenced  by  the  return 
receipts. 

The  Principal  may  terminate  this  bond  by 
sending  written  notice  to  the  Surety(ies), 
provided,  however,  that  no  such  notice  shall 
become  effective  until  the  Suretyties) 
receive(s)  written  authorization  for 
termination  of  the  bond  by  the  EPA  Regional 
Administrator{8)  of  the  EPA  Region(s)  in 
which  the  bonded  facility(ies)  is  (are)  located. 

(The  following  paragraph  is  an  optional 
rider  that  may  be  included  but  is  not 
required.] 

Principal  and  Surety(ies)  hereby  agree  to 
adjust  the  penal  sum  of  the  bond  yearly  so 
that  it  guarantees  a  new  closure  and/or  post- 
closure  amount,  provided  that  the  penal  sum 
does  not  increase  by  more  than  20  percent  in 
any  one  year,  and  no  decrease  in  the  penal 
sum  takes  place  without  the  written 
permission  of  the  EPA  Regional 
Administratorfs). 

In  Witness  Whereof,  the  Principal  and 
Suretyfies)  have  executed  this  Financial 
Guarantee  Bond  and  have  affixed  their  seals 
on  the  date  set  forth  above. 

The  persons  whose  signatures  appear 
below  hereby  certify  that  they  are  authorized 
to  execute  this  surety  bond  on  behalf  of  the 
Principal  and  Surety(ies]  and  that  the 
wording  of  this  surety  bond  is  identical  to  the 
wording  specified  in  40  CFR  2e4.151[b)  as 


such  regulations  were  constituted  on  the  date 
this  bond  was  executed. 

Principal 

[Signature(s])    

[Name(s)|  

[Title(s)l 

[Corporate  seal]  

Corporate  Surety (ies) 

[Name  and  address] 

State  of  incorporation:] 

Liability  limit:  $   

[Signature(s)] 

[Namefs]  and  title(s)] 

[Corporate  seal] 

[For  every  co-surety,  provide  signature(s), 

corporate  seal,  and  other  information  in  the 

same  manner  as  for  Surety  above.] 

Bond  premium:  $ 


5.  In  §  264.151,  paragraph  (g)  is  revised 
to  read  as  follows: 

(g)  A  letter  from  the  chief  financial 
officer,  as  specified  in  §  264.147(f}  or 
§  265.147(f)  of  this  chapter,  must  be 
worded  as  follows,  except  that 
instructions  in  brackets  are  to  be 
replaced  with  the  relevant  information 
and  the  brackets  deleted. 

Letter  From  Chief  Financial  Officer 

[Address  to  Regional  Administrator  of 
every  Region  in  which  facilities  for  which 
financial  responsibility  is  to  be  demonstrated 
through  the  financial  test  are  located.] 

I  am  the  chief  financial  officer  of  [firm's 
name  and  address].  This  letter  is  in  support 
of  the  use  of  the  financial  test  to  demonstrate 
financial  responsibility  for  liability  coverage 
(insert  "and  closure  and/or  post  closure 
care"  if  applicable]  as  specified  in  Subpart  H 
of  40  CFR  Parts  264  and  265. 

[Fill  out  the  following  paragraphs  regarding 
facilities  and  liability  coverage.  If  there  are 
no  facilities  that  belong  in  a  particular 
paragraph,  write  "None"  in  the  space 
indicated.  For  each  facility,  include  its  EPA 
Identification  Number,  name,  and  address.) 

The  firm  identified  above  is  the  owner  or 
operator  of  the  following  facilities  for  which 
liability  coverage  for  [insert  "sudden"  or 
"nonsudden"  or  "both  sudden  and 
nonsudden"]  accidental  occurrences  is  being 
demonstrated  through  the  financial  test 
specified  in  Subpart  H  of  40  CFR  Parts  264 
and  265: 

The  firm  identified  above  guarantees, 
through  the  guarantee  specified  in  Subpart  H 
or  40  CFR  Parts  264  and  265.  liability 
coverage  for  [insert  "sudden"  or 
"nonsudden"  or  "both  sudden  and 
nonsudden")  accidental  occurrences  at  the 
following  facilities  owned  or  operated  by  the 

following: The  firm  identified  al>ove 

is  (insert  one  or  more:  (1)  The  direct  or 
higher-tier  parent  corporation  of  the  owner  or 
operator  (2)  owned  by  the  same  parent 
corporation  as  the  parent  corporation  of  the 
owner  or  operator,  and  receiving  the 
following  value  in  consideration  of  this 

guarantee ;  or  (3)  engaged  in  the 

following  substantial  business  relationship 

with  the  owner  or  operator ,  and 

receiving  the  following  value  in  consideration 
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of  this  guarantee ]  [Attach  a  written 

description  of  the  business  relationship  or  a 
copy  of  the  contract  establishing  such 
relationship  to  this  letter.] 

[If  you  are  using  the  financial  test  to 
demonstrate  coverage  of  both  liability  and 
closure  and  post-closure  care,  Till  in  the 
following  four  paragraphs  regarding  facilities 
and  associated  closure  and  post-closure  cost 
estimates.  If  there  are  no  facilities  that  belong 
in  a  particular  paragraph,  write  "None"  in  the 
space  indicated.  For  each  facility,  include  its 
EPA  Identification  Number,  name,  address, 
and  current  closure  and/or  post-closure  cost 
estimates.  Identify  each  cost  estimate  as  to 
whether  it  is  for  closure  or  post-closure  care.) 

1.  The  firm  identified  above  owns  or 
operates  the  following  facilities  for  which 
financial  assurance  for  closure  or  post- 
closure  care  or  liability  coverage  is 
demonstrated  through  the  flnancial  test 
specified  in  Subpart  H  of  40  CFR  Parts  264 
end  265.  The  current  closure  and/or  post- 
closure  cost  estimate  covered  by  the  test  are 
shown  for  each  facility: 

2.  The  firm  identified  above  guarantees, 
through  the  guarantee  specified  in  Subpart  H 
of  40  CFR  Parts  264  and  265,  the  closure  and 
post-closure  care  or  liability  coverage  of  the 
following  facilities  owned  or  operated  by  the 
guaranteed  party.  The  current  cost  estimates 
for  the  closure  or  post-closure  care  so 
guaranteed  are  shown  for  each  facility: 


Part  A.  Liability  Coverage  for  Accidental 
Occurrences 

[Fill  in  Alternative  I  if  the  criteria  of 
paragraph  (f)(l)(i)  of  §  264.147  or  i  265.147 
are  used.  Fill  in  Alternative  II  if  the  criteria  of 
paragraph  (f}(l)(ii)  of  §  264.147  or  §  265.147 
are  used.] 


ALTERNATIVE  I 

Amount  of  annual  $... 

aggregate  hability 

coverage  to  be 

demonstrated. 

Current  assets $... 

Current  habilities $... 

Net  working  capital         $... 

[line  2  minus  line  3). 
Tangible  net  worth $... 


3.  In  States  where  EPA  is  not  administering 
the  Hnancial  requirements  of  Subpart  H  of  40 
CFR  Parts  264  and  265,  this  firm  is 
demonstrating  financial  assurance  for  the 
closure  or  post-closure  care  of  the  following 
facilities  through  the  use  of  a  test  equivalent 
or  substantially  equivalent  to  the  financial 
test  specified  in  Subpart  H  of  40  CFR  Parts 
264  and  265.  The  current  closure  or  post- 
closure  cost  estimates  covered  by  such  a  test 
are  shown  for  each  facility: . 

4.  The  firm  identified  above  owns  or 
operates  the  following  hazardous  waste 
management  facilities  for  which  financial 
assurance  for  closure  or,  if  a  disposal  faciUty, 
post-closure  care,  is  not  demonstrated  either 
to  EPA  or  a  State  throu^  the  financial  test  or 
any  other  financial  assurance  mechanisms 
specified  in  Subpart  H  of  40  CFR  Parts  264 
and  265  or  equivalent  or  substantially 
equivalent  State  mechanisms.  The  current 
closure  and /or  post-closure  cost  estimates 
not  covered  by  such  financial  assurance  are 
shown  for  each  facility: 

5.  This  firm  is  the  owner  or  operator  of  the 
following  UIC  facilities  for  which  financial 
assurance  for  plugging  and  abandonment  is 
required  under  40  CFR  Part  144.  The  current 
closure  cost  estimates  as  required  by  40  CFR 
144.62  are  shown  for  each  facility: . 

This  firm  [insert  "is  required"  or  "is  not 
required"]  to  file  a  Form  lOK  with  the 
Securities  and  Exchange  Commission  (SEC] 
for  the  latest  fiscal  year. 

The  fiscal  year  of  this  firm  ends  on  [month, 
day].  The  figures  for  the  following  items 
marked  with  an  asterisk  are  derived  from  this 
firm's  independently  audited,  year-end 
financial  statements  for  the  latest  completed 
fiscal  year,  ended  [date]. 

[Fill  in  part  A  if  you  are  using  the  financial 
test  to  demonstrate  coverage  only  for  the 
liability  requirements.] 


•2. 

•3. 

4. 

•5. 
•6. 


If  less  than  90%  or 
assets  are  located 
in  the  U.S.,  given 
total  U.S.  assets. 


$.. 


Yes 


No 


9. 


•10. 


11. 


3. 

4. 

*5. 
*6. 


Is  Hne  5  at  least  $10       

million? 
Is  line  4  at  least  6  — 

times  line  1? 
Is  line  5  at  least  6 

times  line  17 
Are  at  least  90%  of 

assets  located  in  the 

U.S.?  If  not, 

complete  line  11. 
Is  line  6  at  least  6  

times  line  1? 

ALTERNATIVE  II 

Amount  of  aimual  S.. 

aggregate  liability 

coverage  to  be 

demonstrated. 
Current  bond  rating  of  — 

most  recent 

issuance  and  name 

of  rating  service. 
Date  of  issuance  of        

bond. 
Date  of  maturity  of        

bond. 

Tangible  net  worth $.. 

Total  assets  in  U.S.  $.. 

(required  only  if 

less  than  90%  of 

assets  are  located 

In  the  U.S.). 


Yes 


No 


9. 


10. 


Is  line  5  at  least  $10 

million? 
Is  line  5  at  least  6 

times  line  1? 
Are  at  least  90%  of 

assets  located  in  the 

U.S.?  If  not, 

complete  line  10. 
Is  line  6  at  least  6 

times  line  1? 


[Fill  in  part  B  if  you  are  using  the  financial 
test  to  demonstrate  assurance  of  both 
liability  coverage  and  closure  or  post-closure 
care.] 

PartB.  Closure  or  Post-Closure  Care  and 
Liability  Coverage 

[Fill  in  Alternative  I  if  the  criteria  of 
paragraphs  (f)(l)(i)  of  S  264.143  or  f  264.145 


$ 


•5. 
*6. 
•7. 
*8. 
9. 

•10. 


•11. 


$.... 


and  (f)(l)(i]  of  §  264.147  are  used  or  if  the 
criteria  of  paragraphs  (e)(l)(i)  of  §  265.143  or 
S  265.145  and  (f]ll)(i)  of  5  265  147  are  used. 
Fill  in  Alternative  II  if  the  criteria  of 
paragraphs  (f)(l)(ii)  of  S  264.143  or  f  264.145 
and  (f}(l)(ii)  of  S  264.147  are  used  or  if  the 
criteria  of  paragraphs  (e)(l)(ii]  of  S  265.143  or 
S  265.145  and  (D(l)(ii)  of  \  265.147  are  used.] 


ALTERNATIVE  I 

1.  Sum  of  current  closure 

and  post-closure 
cost  estimates  (total 
of  all  cost  estimates 
listed  above). 

2.  Amount  of  annual 

aggregate  liability 
coverage  to  be 
demonstrated. 

3.  Sum  of  lines  1  and  2 

•4.    Total  liabilities  (if  any 

portion  of  your 
closure  or  post- 
closure  cost 
estimates  is 
included  in  your 
total  liabilities,  you 
may  deduct  that 
portion  from  this 
line  and  add  that 
amount  to  lines  5 
and  6). 

Tangible  net  worth 

Net  worth ~ 

Current  assets -.. 

Current  liabilities  .„ 

Net  working  capital 
(line  7  minus  line  8). 

The  sum  of  net 
income  plus 
depredation, 
depletion,  and 
amortization. 

Total  assets  in  U.S. 
(required  only  if 
less  than  90%  of 
assets  are  located 
in  the  U.S.). 

12.  Is  line  5  at  least  $10 

million? 

13.  Is  line  5  at  least  6 

times  line  3? 

14.  Is  line  9  at  least  6 

times  line  3? 
•15.     Are  at  least  90%  of 

assets  located  in  the 
U.S.?  If  not, 
complete  hne  16. 

16.  Is  line  11  at  least  6 

times  line  3? 

17.  Is  hne  4  divided  by 

line  6  less  than  2.0? 

18.  Is  line  10  divided  by 

line  4  greater  than 
0.1? 

19.  Is  line  7  divided  by 

line  8  greater  than 
1.5? 

ALTERNATIVE  II 

1.     Sum  of  current  closure 
and  post-closure 
cost  estimates  [total 
of  all  cost  estimates 
hsted  above). 


Yes 


No 
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2.  Amount  of  annual 

aggregate  liability 
coverage  to  be 
demonstrated. 

3.  Sum  of  lines  1  and  2 

4.  Current  bond  rating  of 

most  recent 
issuance  and  name 
of  rating  service. 

5.  Date  of  issuance  of 

bond. 

6.  Date  of  maturity  of 

bond. 

*7.    Tangible  net  worth  (if 
any  portion  of  the 
closure  or  post- 
closure  cost 
estimates  is 
included  in  "total 
liabihties"  on  your 
financial  statements 
you  may  add  that 
portion  to  this  line]. 

*8.    Total  assets  in  the 
U.S.  (required  only 
if  less  than  90%  of 
assets  are  located 
in  the  U.S.). 

9.    Is  Une  7  at  least  $10 

million? 
10.    Is  line  7  at  least  6 

times  line  3? 
•11.    Are  at  least  90%  of 

assets  located  in  the 

U.S.?  If  not. 

complete  Une  12. 
12.    Is  line  8  at  least  6 

times  line  3? 


I  hereby  certify  that  the  wording  of  this 
letter  is  identical  to  the  wording  specified  in 
40  CFR  264.151(g)  as  such  regulations  were 
constituted  on  the  date  shown  immediately 
below. 

[Signature]    . 

[Name]  — 

[Title] — _ 

[Date] __ 


Yes 


No 


6.  Section  264.151(h)(2)  is  amended  by 
revising  the  heading  for  the  "Corporate 
Guarantee  for  Liability  Coverage"  to 
read  "Guarantee  for  Liability  Coverage" 
and  by  removing  "corporate"  from 
paragraph  (h)(2);  and  by  removing 
paragraph  12  of  the  "Guarantee  for 
Liability  Coverage";  redesignating 
paragraphs  4  through  11  as  paragraphs  5 
through  12,  adding  new  paragraphs  4, 13 
and  14;  and  revising  paragraph  10;  to 
read  as  follows: 
•         *         *         •         • 

(h)  *  *  * 
(2)  *  *  • 

Guarantee  for  liability  Coverage 

***** 

4.  Such  obligation  does  not  apply  to  any  of 
the  following: 

(a)  Bodily  injury  or  property  damage  for 
which  [insert  owner  or  operator]  is  obligated 
to  pay  damages  by  reason  of  the  assumption 


of  liability  in  a  contract  or  agreement.  This 
exclusion  does  not  apply  to  liability  for 
damages  that  [insert  owner  or  operator] 
would  be  obligated  to  pay  in  the  absnce  of 
the  contract  or  agreement. 

(b)  Any  obligation  of  (insert  owner  or 
operator)  under  a  workers'  compensation, 
disabiUty  benefits,  or  unemployment 
compensation  law  or  any  similar  law. 

(c)  Bodily  injury  to: 

(1)  An  employee  of  [insert  owner  or 
operator]  arising  from,  and  in  the  course  of, 
employment  by  [insert  owner  or  operator);  or 

(2)  The  spouse,  child,  parent  brother  or 
sister  of  that  employee  as  a  consequence  of, 
or  arising  from,  and  in  the  course  of 
employment  by  [insert  owner  or  operator). 
This  exclusion  applies: 

(A)  Whether  [insert  owner  or  operator] 
may  be  liable  as  an  employer  or  in  any  other 
capacity;  and 

(B)  To  any  obligation  to  share  damages 
with  or  repay  another  person  who  must  pay 
damages  because  of  the  injury  to  persons 
identified  in  paragraphs  (1)  and  (2). 

(d)  Bodily  injury  or  property  damage 
arising  out  of  the  ownership,  maintenance, 
use,  or  entrustment  to  others  of  any  aircraft, 
motor  vehicle  or  watercraft. 

(e)  Property  damage  to: 

(1)  Any  property  owned,  rented,  or 
occupied  by  [insert  owner  or  operator]; 

(2)  Premises  that  are  sold,  given  away  or 
abandoned  by  [insert  owner  or  operator)  if 
the  property  damage  arises  out  of  any  part  of 
those  premises; 

(3)  Property  loaned  to  [insert  owner  or 
operator]; 

(4)  Personal  property  in  the  care,  custody 
or  control  of  [inseri  owner  or  operator]; 

(5)  That  particular  part  of  real  property  on 
which  [insert  owner  or  operator]  or  any 
contractors  or  subcontractors  working 
directly  or  indirectly  on  behalf  of  [insert 
owner  or  operator]  are  performing 
operations,  if  the  property  damage  arises  out 
of  these  operations. 
***** 

10.  [Insert  the  following  language  if  the 
guarantor  is  (a)  a  direct  or  higher-tier 
corporate  parent,  or  (b)  a  firm  whose  parent 
corporation  is  also  the  parent  corporation  of 
the  owner  or  operator]: 

Guarantor  may  terminate  this  guarantee  by 
sending  notice  by  certified  mail  to  the  EPA 
Regional  Admini8trator(s)  for  the  Region(s)  in 
which  the  facility{ies)  is(are)  located  and  to 
[owner  or  operator],  provided  that  this 
guarantee  may  not  be  terminated  unless  and 
until  [the  owner  or  operator]  obtains,  and  the 
EPA  Regional  Administratorfs)  approve(s), 
alternate  liability  coverage  complying  with  40 
CFR  264.147  and/or  265.147. 

[Insert  the  following  language  if  the 
guarantor  is  a  firm  qualifying  as  a  guarantor 
due  to  its  "substantial  business  relationship" 
with  the  owner  or  operator): 
'  Guarantor  may  terminate  this  guarantee 
120  days  following  receipt  of  notification, 
through  certified  mail,  by  the  EPA  Regional 
Administratorfs)  for  the  Region(s)  in  which 
the  facility(ies)  isfare)  located  and  by  [the 
owner  or  operator). 


13.  The  Guarantor  shall  satisfy  a  third- 
party  liability  claim  only  on  receipt  of  one  of 
the  following  documents: 

(a)  Certification  from  the  Principal  and  the 
third-party  claimant(s)  that  the  hability  claim 
should  be  paid.  The  certification  must  be 
worded  as  follows,  except  that  instructions  in 
brackets  are  to  be  replaced  with  the  relevant 
information  and  the  brackets  deleted: 

CertiHcation  of  Valid  Claim 

The  undersigned,  as  parties  [insert 
Principal]  and  [insert  name  and  address  of 
third-party  clairaant(s)],  hereby  certify  that 
the  claim  of  twdily  injury  and/or  property 
damage  cuased  by  a  [sudden  or  nonsudden] 
accidental  occurrence  arising  from  operating 
[Principal's]  hazardous  waste  treatment, 
storage,  or  disposal  facility  should  be  paid  in 
the  amount  of  $[  ]. 

[Signatures] 
Principal 

(Notary)        Date 
[Signatures] 
Claimant(s) 
(Notary)        Date 

(b)  A  valid  final  court  order  establishing  a 
judgment  against  the  Principal  for  bodily 
injury  or  property  damage  caused  by  sudden 
or  nonsudden  accidental  occurrences  arising 
from  the  operation  of  the  Principal's  facility 
or  group  of  facilities. 

14.  In  the  event  of  combination  of  this 
guarantee  with  another  mechanism  to  meet 
liability  requirements,  this  guarantee  will  be 
considered  [insert  "primary"  or  "excess") 
coverage. 

I  hereby  certify  that  the  wording  of  the 
guarantee  is  identical  to  the  wording 
specified  in  40  CFR  264.151(h)(2)  as  such 
regulations  were  constituted  on  the  date 
shown  immediately  below. 
Effective  date: 


[Name  of  guarantor] 
[Authorized  signature  for  guarantor] 
[Name  of  person  signing] 
[Title  of  person  signing] 
Signature  of  witness  of  notary: 

7.  In  §  264.151(i),  paragraph  2.(d)  of  the 
"Hazardous  Waste  Facility  Liability 
Endorsement"  is  revised  to  read  as 
follows: 


(i)  *   *   * 

Hazardous  Waste  Facility  Liability 
Endorsement 


(2)'   •   • 

(d)  Cancellation  of  this  endorsement, 
whether  by  the  Insurer,  the  insured,  a  parent 
corporation  providing  insurance  coverage  for 
its  subsidiary,  or  by  a  firm  having  an 
insurable  interest  in  and  obtaining  liability 
insurance  on  behalf  of  the  owner  or  operator 
of  the  hazardous  waste  management  facility, 
will  be  effective  only  upon  written  notice  and 
only  after  the  expiration  of  60  days  after  a 
copy  of  such  written  notice  is  received  by  the 
Regional  Administrator(8)  of  the  EPA 
Region[8)  in  which  the  facility(ies)  is(are) 
located. 
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8.  In  §  264.151(j).  paragraph  2.(d)  of  the 
"Hazardous  Waste  Facility  Certificate 
of  Liability  Insurance"  is  revised  to  read 
as  follows: 

•        *        *        • 

(J)  *  *  * 

Hazardous  Waste  Facility  Certiflcate  of 
Liability  Insurance 

(2)  •   •  • 

(d)  Cancellation  of  the  insurance,  whether 
by  the  insurer,  the  insured,  a  parent 
corportation  providing  insurance  coverage  for 
its  subsidiary,  or  by  a  firm  having  an 
insurable  interest  in  and  obtaining  Lability 
insiu'ance  on  behalf  of  the  owner  or  operator 
of  the  hazardous  watte  management  facility, 
will  be  effective  only  upon  written  notice  and 
only  after  the  expiration  of  60  days  after  a 
copy  of  such  written  notice  is  received  by  the 
Regional  Administratorfs]  of  the  EPA 
Region(3]  in  which  the  facility(ie8}  is(are) 
located. 
***** 

9.  In  §  264.151,  a  new  paragraph  (k)  is 
added  to  read  as  follows: 
***** 

)     (k)  A  letter  of  credit,  as  specified  in 
§  264.147[h}  or  §  2e5.147(h)  of  this 
chapter,  must  be  worded  as  follows, 
except  that  instructions  in  brackets  are 
to  be  replaced  with  the  relevant 
information  and  the  brackets  deleted: 

Irrevocable  Standby  Letter  of  Credit 

Name  and  Address  of  Issuing  Institution 
Regional  Administratorfs) 
Region(s] 

U.S.  Environmental  Protection  Agency 
I     Dear  Sir  or  Madam:  We  hereby  establish 
'  our  Irrevocable  Standby  Letter  of  Credit  No. 
in  the  favor  of  any  and  all  third- 
party  habihty  claimants,  at  the  request  and 
for  the  account  of  [owner's  or  operator's 
name  and  address]  for  third-party  Lability 
awards  or  settlements  up  to  [in  words]  U.S. 

dollars  $ per  occurrence  and  the 

annual  aggregate  amount  of  [in  words]  U.S. 

dollars  $ ,  for  sudden  accidental 

occurrences  and/or  for  third-party  liability 
awards  or  settlements  up  to  the  amount  of  [in 

words]  U.S.  dollars  $ . per  occurrence, 

and  the  annual  aggregate  amount  of  [in 

words]  U.S.  dollars  $ ,  for  nonsudden 

accidental  occurrences  available  upon 
presentation  of  a  sight  draft,  bearing 

reference  to  this  letter  of  credit  No , 

and  (IJ  a  signed  certificate  reading  as 
follows: 

Certification  of  Valid  Claim 

The  undersigned,  as  parties  [insert 
principal]  and  [insert  name  and  address  of 
third-party  claimants],  hereby  certify  that  the 
claim  of  bodily  injury  [and/or]  property 
damage  caused  by  a  [sudden  or  nonsudden] 
accidental  occurrence  arising  from  operations 
of  [principal's]  hazardous  waste  treatment, 
storage,  or  disposal  facility  should  be  paid  in 

the  amount  of  $ We  hereby  certify 

that  the  claim  does  not  apply  to  any  of  the 
following: 

(a)  Bodily  injury  or  property  damage  for 
which  [insert  principal]  is  obligated  to  pay 


damages  by  reason  of  the  assumption  of 
liability  in  a  contract  or  agreement.  This 
exclusion  does  not  apply  to  liabihty  for 
damages  that  [insert  principal]  would  be 
obligated  to  pay  in  the  absence  of  the 
contract  or  agreement. 

(b)  Any  obligation  of  [insert  principal] 
under  a  workers'  compensation,  disabiUty 
benefits,  or  unemployment  compensation  law 
or  any  similar  law. 

(c)  Bodily  injury  to: 

(1)  An  employee  of  [insert  principal]  arising 
from,  and  in  the  course  of,  employment  by 
[insert  principal];  or 

[2]  The  spouse,  child,  parent,  brother  or 
sister  of  that  employee  as  a  consequence  of, 
or  arising  from,  and  in  the  course  of 
employment  by  [insert  principal]. 
This  exclusion  appUes: 

(A)  Whether  [insert  principal]  may  be 
hable  as  an  employer  or  in  any  other 
capacity;  and 

(B]  To  any  obligation  to  share  damages 
with  or  repay  another  person  who  must  pay 
damages  because  of  the  injury  to  persons 
identified  in  paragraphs  (1)  and  (2). 

(d)  Bodily  injury  or  property  damage 
arising  out  of  the  ownership,  maintenance, 
use,  or  entrustment  to  others  of  any  aircraft 
motor  vehicle  or  watercraft. 

(e)  Property  damage  to: 

(1)  Any  property  owned,  rented,  or 
occupied  by  [insert  principal]; 

(2)  {^remises  that  are  sold,  given  away  or 
abandoned  by  [insert  principal]  if  the 
property  damage  arises  out  of  any  part  of 
those  premises; 

(3)  Property  loaned  to  [insert  principal]; 

(4)  Personal  property  in  the  care,  custody 
or  control  of  [insert  principal]; 

(5)  That  particular  part  of  real  property  on 
which  [insert  principal]  or  any  contractors  or 
subcontractors  working  directly  or  indirectly 
on  behalf  of  [insert  principal]  are  performing 
operations,  if  the  property  damage  arises  out 
of  these  operations. 

[Signatures] 

Principal 

(Signatures] 

Claimant(s} 

or  (2)  a  vaUd  final  court  order  establishing  a 

judgment  against  the  principal  for  bodily 

injury  or  property  damage  caused  by  a 

sudden  or  nonsudden  accidental  occurrence 

arising  frcm  operation  of  the  prindpel's 

facility  or  group  of  facilities. 

This  letter  of  credit  is  effective  as  of  [date] 
and  shall  expire  on  [date  at  least  one  year 
later],  but  such  expiration  date  shall  be 
automatically  extended  for  a  period  of  (at 
least  one  year]  on  [date]  and  on  each 
successive  expiration  date,  unless,  at  least 
120  days  before  the  current  expiration  date, 
we  notify  you,  the  USEPA  Regional 
Administrator  for  Region  [Region  #].  and 
[owner's  or  operator's  name]  by  certified  mail 
that  we  have  decided  not  to  extend  this  letter 
of  credit  beyond  the  current  expiration  date. 

Whenever  this  letter  of  credit  is  drawn  on 
under  and  in  compliance  with  the  terms  of 
this  credit,  we  shall  duly  honor  such  draft 
upon  presentation  to  us. 

In  the  event  that  this  letter  of  credit  is  used 
In  combination  with  another  mechanism  for 
liability  coverage,  this  letter  of  credit  shall  be 


considered  (insert  "primary"  or  "excess"] 
coverage. 

We  certify  that  the  wording  of  this  letter  of 
credit  is  identical  to  the  wording  specified  in 
40  CFR  284.151(k)  as  such  regulations  were 
constituted  on  the  date  shown  immediately 
below. 

[Signature(s]  and  title(s)  of  official(8]  of 

issuing  institution] 

[Date] 

This  credit  is  subject  to  [insert  "the  most 
recent  edition  of  the  Uniform  Customs  and 
Practice  for  Documentary  Credits,  pubUshed 
by  the  International  Chamber  of  Commerce" 
or  "the  Uniform  Commercial  Code"). 

10.  In  §  264.151,  a  new  paragraph  (1)  is 
added  to  read  as  follows: 

***** 

(1)  A  surety  bond,  as  specified  in 
S  264.147(h)  or  S  265.147(h)  of  this 
chapter,  must  be  worded  as  follows: 
except  that  instructions  in  brackets  are 
to  be  replaced  with  the  relevant 
information  and  the  brackets  deleted: 

Payment  Bond 

Surety  Bond  No.  (Insert  number] 

Parties  [Insert  name  and  address  of  owner 
or  operator],  Principal,  incorporated  in  [Insert 
State  of  incorporation]  of  [Insert  city  and 
State  of  principal  place  of  business]  and 
(Insert  name  and  address  of  surety 
company(ies)].  Surety  Company(ies),  of 
[Insert  suretyiies]  place  of  business). 

EPA  Identification  Number,  name,  and 
address  for  each  facility  guaranteed  by  this 
bond: 


Penal  Sum  Per 
Occurrence. 

Ar>nual 
Aggregate. 


Sudden 

aoddarM 

occurrences 


[insert  amount], 
[insert  amount]. 


Nonsudden 

ecciderMal 

occunences 


[insert  amount] 
[Insert  amount] 


Purpose:  This  is  an  agreement  between  the 
Surety(ies)  and  the  Principal  under  which  the 
Suretyjies],  its(their]  successors  emd 
assignees,  agree  to  be  responsible  for  the 
payment  of  claims  against  the  Principal  for 
bodily  injury  and/or  property  damage  to  third 
parties  caused  by  ("sudden"  and/or 
"nonsudden")  accidental  occurrences  arising 
from  operations  of  the  facility  or  group  of 
facilities  in  the  sums  prescribed  herein: 
subject  to  the  governing  provisions  and  the 
following  conditions. 

Governing  Provisions: 

(1]  Section  3004  of  the  Resource 
Conservation  and  Recovery  Act  of  1978,  as 
amended. 

(2)  Rules  and  regulations  of  the  U.S. 
Environmental  Protection  Agency  (EPA), 
particulariy  40  CFR  ["8  264.147"  or 

"S  265.147"]  (If  applicable). 

(3)  Rules  and  regulations  of  the  governing 
State  agency  (if  applicable)  [insert  citation). 

Conditions: 

(1)  The  Principal  is  subject  to  the 
applicable  governing  provisions  that  require 
the  Principal  to  have  and  maintain  liability 
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coverage  for  bodily  injury  and  property 
damage  to  third  parties  caused  by  ["sudden" 
and/or  "nonsudden")  accidental  occurrences 
arising  from  operations  of  the  facility  or 
group  of  facilities.  Such  obligation  does  not 
apply  to  any  of  the  following: 

(a)  Bodily  injury  or  property  damage  for 
which  [insert  principal]  is  obligated  to  pay 
damages  by  reason  of  the  assumption  of 
liability  in  a  contract  or  agreement.  This 
exclusion  does  not  apply  to  liability  for 
damages  that  [insert  principal]  would  be 
obligated  to  pay  in  the  absence  of  the 
contract  or  agreement. 

(b)  Any  obligation  of  [insert  principal] 
under  a  workers'  compensation,  disability 
benefits,  or  unemployment  compensation  law 
or  similar  law. 

(c)  Bodily  injury  to: 

(1)  An  employee  of  [insert  principal]  arising 
from,  and  in  the  course  of,  employment  by 
[insert  principal];  or 

(2)  The  spouse,  child,  parent,  brother  or 
sister  of  that  employee  as  a  consequence  of, 
or  arising  from,  and  in  the  course  of 
employment  by  [insert  principal).  This 
exclusion  applies: 

(A)  Whether  [insert  principal]  may  be 
liable  as  an  employer  or  in  any  other 
capacity;  and 

(B)  To  any  obligation  to  share  damages 
with  or  repay  another  person  who  must  pay 
damages  because  of  the  injury  to  persons 
identified  in  paragraphs  (1)  and  (2). 

(d)  Bodily  injury  or  property  damage 
arising  out  of  the  ownership,  maintenance, 
use,  or  entrustment  to  others  of  any  aircraft, 
motor  vehicle  or  watercraft. 

(e)  Property  damage  to: 

(1)  Any  property  owned,  rented,  or 
occupied  by  [insert  principal]; 

(2)  Premises  that  are  sold,  given  away  or 
abandoned  by  [insert  principal]  if  the 
property  damage  arises  out  of  any  part  of 
those  premises; 

(3)  Property  loaned  to  [insert  principal]; 

(4)  Personal  property  in  the  care,  custody 
or  control  of  [insert  principal]; 

(5)  That  particular  part  of  real  property  on 
which  [insert  principal]  or  any  contractors  or 
subcontractors  working  directly  or  indirectly 
on  behalf  of  [insert  principal]  are  performing 
operations,  if  the  property  damage  arises  out 
of  these  operations. 

(2)  This  bond  assures  that  the  Principal  will 
satisfy  valid  third  party  liability  claims,  as 
described  in  condition  1. 

(3)  If  the  Principal  fails  to  satisfy  a  valid 
third  party  liability  claim,  as  described 
above,  the  Surety(ies)  becomes  liable  on  this 
bond  obligation. 

(4)  The  Surety(ie8)  shall  satisfy  a  third 
party  liability  claim  only  upon  the  receipt  of 
one  of  the  following  documents: 

(a)  Certification  from  the  Principal  and  the 
third  party  claimant(s)  that  the  liabihty  claim 
should  be  paid.  The  certification  must  be 
worded  as  follows,  except  that  instructions  in 
brackets  are  to  be  replaced  with  the  relevant 
information  and  the  brackets  deleted: 

CertificatioD  of  Valid  Claim 

The  undersigned,  as  parties  [insert  name  of 
Principal]  and  [insert  name  and  address  of 
third  party  claimant(s)].  hereby  certify  that 
the  claim  of  bodily  injury  and/or  property 


damage  caused  by  a  [sudden  or  nonsudden] 
accidential  occurrence  arising  from  operating 
[Principal's]  hazardous  waste  treatment, 
storage,  or  disposal  facility  should  be  paid  in 
the  amount  of  S[        ]■ 
[Signature] 
Principal 
[Notary]        Date 

[Signature(s)] 
Claimant(s] 
[Notary]        Date 

or  (b)  A  valid  final  court  order  establishing 
a  judgment  against  the  Principal  for  bodily 
injury  or  property  damage  caused  by  sudden 
or  nonsudden  accidental  occurrences  arising 
from  the  operation  of  the  Principal's  facility 
or  group  of  facilities. 

(5)  In  the  event  of  combination  of  this  bond 
with  another  mechanism  for  liability 
coverage,  this  bond  will  be  considered  [insert 
"primary"  or  "excess"]  coverage. 

(6)  The  hability  of  the  Surety(ies)  shall  not 
be  discharged  by  any  payment  or  succession 
of  payments  hereunder,  unless  and  until  such 
payment  or  payments  shall  amount  in  the 
aggregate  to  the  penal  sum  of  the  bond.  In  no 
event  shall  the  obligation  of  the  Surety(ie8) 
hereunder  exceed  the  amount  of  said  annual 
aggregate  penal  sum,  provided  that  the 
Surety[ies]  fumish(es)  notice  to  the  Regional 
Administrator  forthwith  of  all  claims  filed 
and  payments  made  by  the  Surety(ies)  under 
this  bond. 

(7)  The  Surety(ies)  may  cancel  the  bond  by 
sending  notice  of  cancellation  by  certified 
mail  to  the  Principal  and  the  USEPA  Regional 
Administrator  for  Region  [Region  #], 
provided,  however,  that  cancellation  shall 
not  occur  during  the  120  days  beginning  on 
the  date  of  receipt  of  the  notice  of 
cancellation  by  the  Principal  and  the 
Regional  Administrator,  as  evidenced  by  the 
return  receipt. 

(8)  The  Principal  may  terminate  this  bond 
by  sending  WTitten  notice  to  the  Surety(ies) 
and  to  the  EPA  Regional  Administrator[s)  of 
the  EPA  Region(s)  in  which  the  bonded 
facility[ies)  is  (are)  located. 

(9)  The  Surety(ie8)  hereby  waive(s) 
notification  of  amendments  to  applicable 
laws,  statutes,  rules  and  regulations  and 
agree(s)  that  no  such  amendment  shall  in  any 
way  alleviate  its  (their)  obligation  on  this 
bond. 

(10)  This  bond  is  effective  from  [insert 
date]  (12:01  a.m.,  standard  time,  at  the 
address  of  the  Principal  as  stated  herein)  and 
shall  continue  in  force  until  terminated  as 
described  above. 

In  Witness  Whereof,  the  Principal  and 
Surety(ies)  have  executed  this  Bond  and  have 
affixed  their  seals  on  the  date  set  forth 
above. 

The  persons  whose  signatures  appear 
below  hereby  certify  that  they  are  authorized 
to  execute  this  surety  bond  on  behalf  of  the 
Principal  and  Surety{ie8)  and  that  the 
wording  of  this  surety  bond  is  identical  to  the 
wording  specified  in  40  CFR  264.151(1),  as 
such  regulations  were  constituted  on  the  date 
this  bond  was  executed. 

PRINCIPAL 

[Signature(s)] 
[Nanie(s)] 


[Title(s)] 
[Corporate  Seal] 

CORPORATE  SURETY[IES] 

[Name  and  address] 

State  of  incorporation:   

Liability  Limit:  $  

[Signature(s)] 

[Name(s)  and  title(s)] 

[Corporate  seal] 

[For  every  co-surety,  provide  signature(s), 

corporate  seal,  and  other  information  in  the 

same  manner  as  for  Surety  above.] 

Bond  premium:  $ 


11.  In  §  264,151,  a  new  paragraph  (m) 
is  added  to  read  as  follows: 


(m)(l)  A  trust  agreement,  as  specified 
in  §  264.147(1)  or  §  265.147(j)  of  this 
chapter,  must  be  worded  as  follows, 
except  that  instructions  in  brackets  are 
to  be  replaced  with  the  relevant 
information  and  the  brackets  deleted: 

Trust  Agreement 

Trust  Agreement,  the  "Agreement,"  entered 
into  as  of  [date]  by  and  between  [name  of  the 
owner  or  operator]  a  [name  of  State]  [insert 
"corporation,"  "partnership,"  "association," 
or  "proprietorship"],  the  "Grantor,"  and 
[name  of  corporate  trustee],  [insert, 

"incorporated  in  the  State  of "  or  "a 

national  bank"],  the  "trustee." 

Whereas,  the  United  States  Environmental 
Protection  Agency,  "EPA,"  an  agency  of  the 
United  States  Government,  has  established 
certain  regulations  applicable  to  the  Grantor, 
requiring  that  an  owner  or  operator  of  a 
hazardous  waste  management  facility  or 
group  of  facilities  must  demonstrate  financial 
responsibility  for  bodily  injury  and  property 
damage  to  third  parties  caused  by  sudden 
accidental  and/or  nonsudden  accidental 
occurrences  arising  from  operations  of  the 
facility  or  group  of  facilities. 

Whereas,  the  Grantor  has  elected  to 
establish  a  trust  to  assure  all  or  part  of  such 
financial  responsibility  for  the  facilities 
identified  herein. 

Whereas,  the  Grantor,  acting  through  its 
duly  authorised  officers,  has  selected  the 
Trustee  to  be  the  trustee  under  this 
agreement,  and  the  Trustee  Is  willing  to  act 
as  trustee. 

Now,  therefore,  the  Grantor  and  the 
Trustee  agree  as  follows: 

Section  1.  Definitions.  As  used  in  this 
Agreement: 

(a)  The  term  "Grantor"  means  the  owner  or 
operator  who  enters  into  this  Agreement  and 
any  successors  or  assigns  of  the  Grantor. 

(b)  The  term  "Trustee"  means  the  Trustee 
who  enters  into  this  Agreement  and  any 
successor  Trustee. 

Section  2.  Identification  of  Facilities.  This 
agreement  pertains  to  the  facilities  identified 
on  attached  schedule  A  [on  schedule  A,  for 
each  facility  list  the  EPA  Identification 
Number,  name,  and  address  of  the 
facility(ies)  and  the  amount  of  liability 
coverage,  or  portions  thereof,  if  more  than 
one  instrument  affords  combined  coverage  as 
demonstrated  by  this  Agreement]. 
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Section  3.  Establishment  of  Fund  The 
Grantor  and  the  Trustee  hereby  establish  a 
trust  fund,  hereinafter  the  "Fund,"  for  the 
beneHt  of  any  and  all  third  parties  injured  or 
damaged  by  [sudden  and/or  nonsudden] 
accidental  occurrences  arising  from  operation 
of  the  facilityfies]  covered  by  this  guarantee. 

In  the  amounts  of [up  to  $1 

million)  per  occurrence  and [up 

to  $2  million)  annual  aggregate  for  sudden 

accidental  occurrences  and [up 

to  $3  million]  per  occurrence  and 

. [up  to  $6  million]  annual 

aggregate  for  nonsudden  occurrences,  except 
that  the  Fund  is  not  established  for  the 
benefit  of  third  parties  for  the  following: 

(a)  Bodily  injury  or  property  damage  for 
which  [insert  Grantor]  is  obligated  to  pay 
damages  by  reason  of  the  assimiption  of 
liability  in  a  contract  or  agreement.  This 
exclusion  does  not  apply  to  liability  for 
damages  that  [insert  Grantor)  would  be 
obligated  to  pay  in  the  absence  of  the 
contract  or  agreement. 

(b)  Any  obligation  of  [insert  Grantor]  under 
a  workers'  compensation,  disability  benefits, 
or  unemployment  compensation  law  or  any 
similar  law. 

(c)  Bodily  injury  to: 

(1)  An  employee  of  [insert  Grantor]  arising 
from,  and  in  the  course  of,  employment  by 
(insert  Grantor);  or 

(2)  The  spouse,  child,  parent,  brother  or 
sister  of  that  employee  as  a  consequence  of, 
or  arising  from,  and  in  the  course  of 
employment  by  [insert  Grantor]. 

This  exclusion  applies: 

(A)  Whether  [insert  Grantor]  may  be  liable 
as  an  employer  or  in  any  other  capacity;  and 

(B)  To  any  obligation  to  share  damages 
with  or  repay  another  person  who  must  pay 
damages  because  of  the  injury  to  persons 
identified  in  paragraphs  (1)  and  (2). 

(d)  Bodily  injury  or  property  damage 
arising  out  of  the  ownership,  maintenance, 
use,  or  entrustment  to  others  of  any  aircraft, 
motor  vehicle  or  watercraft. 

(e)  Property  damage  to: 

(1)  Any  property  owned,  rented,  or 
occupied  by  [insert  Grantor); 

(2)  Premises  that  are  sold,  given  away  or 
abandoned  by  [insert  Grantor]  if  the  property 
damage  arises  out  of  any  part  of  those 
premises; 

(3]  Property  loaned  to  [insert  Grantor); 

(4}  Personal  property  in  the  care,  custody 
or  control  of  [insert  Grantor); 

(5)  That  particular  part  of  real  property  on 
which  [insert  Grantor]  or  any  contractors  or 
subcontractors  woricing  directly  or  indirectly 
on  behalf  of  [insert  Grantor]  are  performing 
operations,  if  the  property  damage  arises  out 
of  these  operations. 

In  the  event  of  combination  with  another 
mechanism  for  liability  coverage,  the  fund 
shall  be  considered  [insert  "primary"  or 
"excess")  coverage. 

The  Fund  is  established  initially  as 
consisting  of  the  property,  which  is 
acceptable  to  the  Trustee,  described  in 
Schedule  B  attached  hereto.  Such  property 
and  any  other  property  subsequently 
transferred  to  the  Trustee  is  referred  to  as  the 
Fund,  together  with  all  earnings  and  profits 
thereon,  less  any  payments  or  distributions 
made  by  the  Trustee  pursuant  to  this 


Agreement.  The  Fund  shall  be  held  by  the 
Trustee,  IN  TRUST,  as  hereinafter  provided. 
The  Trustee  shall  not  be  responsible  nor  shall 
it  undertake  any  responsibility  for  the 
amount  or  adequacy  of,  nor  any  duty  to 
collect  from  the  Grantor,  any  payments 
necessary  to  discharge  any  liabilities  of  the 
Grantor  established  by  EPA. 

Section  4.  Payment  for  Bodily  Injury  or 
Property  Damage.  The  Trustee  shall  satisfy  a 
third  party  liability  claim  by  making 
payments  from  the  Fund  only  upon  receipt  of 
one  of  the  following  documents; 

(a)  Certification  from  the  Grantor  and  the 
third  party  claimant(s)  that  the  liability  claim 
should  be  paid.  The  certification  must  be 
worded  as  follows,  except  that  instructions  in 
brackets  are  to  be  replaced  with  the  relevant 
information  and  the  brackets  deleted: 

Certification  of  Valid  Claim 

The  undersigned,  as  parties  [insert 
Grantor]  and  [insert  name  and  address  of 
third  party  claimant(s)],  hereby  certify  that 
the  claim  of  bodily  injury  and/or  property 
damage  caused  by  a  [sudden  or  nonsudden] 
accidental  occurrence  arising  from  operating 
[Grantor's]  hazardous  waste  treatment, 
storage,  or  disposal  facility  should  be  paid  in 
the  amount  of  $[  ). 

[Signatures) 
Grantor 
[Signatures] 
Claimant(8) 

(b)  A  valid  final  court  order  establishing  a 
judgment  against  the  Grantor  for  bodily 
injury  or  property  damage  caused  by  sudden 
or  nonsudden  accidental  occurrences  arising 
from  the  operation  of  the  Grantor's  facility  or 
group  of  facilities. 

Section  5.  Payments  Comprising  the  Fund. 
Payments  made  to  the  Trustee  for  the  Fund 
shall  consist  of  cash  or  securities  acceptable 
to  the  Trustee. 

Section  6.  Trustee  Management.  The 
Trustee  shall  invest  and  reinvest  the  principal 
and  income,  in  accordance  with  general 
investment  policies  and  guidelines  which  the 
Grantor  may  communicate  in  writing  to  the 
Trustee  from  time  to  time,  subject,  however, 
to  the  provisions  of  this  section.  In  investing, 
reinvesting,  exchanging,  selling,  and 
managing  the  Fund,  the  Trustee  shall 
discharge  his  duties  with  respect  to  the  trust 
fund  solely  in  the  interest  of  the  beneficiary 
and  with  the  care,  skill,  prudence,  and 
diligence  under  the  circumstance  then 
prevailing  which  persons  of  prudence,  acting 
in  a  like  capacity  and  familiar  with  such 
matters,  would  use  in  the  conduct  of  an 
enterprise  of  a  like  character  and  with  like 
aims;  except  that. 

(i)  Securities  or  other  obligations  of  the 
Grantor,  or  any  other  owner  or  operator  of 
the  facilities,  or  any  of  their  affiliates  as 
defined  in  the  Investment  Company  Act  of 
1940,  as  amended.  15  U.S.C.  80a-2.(a),  shall 
not  be  acquired  or  held  unless  they  are 
securities  or  other  obligations  of  the  Federal 
or  a  State  government; 

(ii)  The  Trustee  is  authorized  to  invest  the 
Fund  in  time  or  demand  deposits  of  the 
Trustee,  to  the  extent  insured  by  an  agency  of 
the  Federal  or  State  government;  and 

(lii)  The  Trustee  is  authorized  to  hold  cash 
awaiting  investment  or  distribution 


uninvested  for  a  reasonable  time  and  without 
liability  for  the  payment  of  interest  thereon. 

Section  7.  Commingling  and  Investment 
The  Trustee  is  expressly  authorized  in  its 
discretion: 

(a)  To  transfer  from  time  to  time  any  or  all 
of  the  assets  of  the  Fund  to  any  common 
commingled,  or  collective  trust  fund  created 
by  the  Trustee  in  which  the  fund  is  eligible  to 
participate,  subject  to  all  of  the  provisions 
thereof,  to  be  commingled  with  the  assets  of 
other  trusts  participating  therein;  and 

(b)  To  purchase  shares  in  any  investment 
company  registered  under  the  Investment 
Company  Act  of  1940. 15  U.S  C.  81a-l  et  seq.. 
including  one  which  may  be  created, 
managed,  underwritten,  or  to  which 
investment  advice  is  rendered  or  the  shares 
of  which  are  sold  by  the  Trustee.  The  Trustee 
may  vote  such  shares  in  its  discretion. 

Section  8.  Express  Powers  of  Trustee. 
Without  in  any  way  limiting  the  powers  and 
discretions  conferred  upon  the  Trustee  by  the 
other  provisions  of  this  Agreement  or  by  law. 
the  Trustee  is  expressly  authorized  and 
empowered: 

(a)  To  sell,  exchange,  convey,  transfer,  or 
otherwise  dispose  of  any  property  held  by  it, 
by  pubhc  or  private  sale.  No  person  dealing 
with  the  Trustee  shall  be  bound  to  see  to  the 
application  of  the  purchase  money  or  to 
inquire  into  the  validity  or  expediency  of  any 
such  sale  or  other  disposition; 

(b)  To  make,  execute,  acknowledge,  and 
deliver  any  and  ail  documents  of  transfer  and 
conveyance  and  any  and  all  other 
instruments  that  may  be  necessary  or 
appropriate  to  carry  out  the  powers  herein 
granted: 

(c)  To  register  any  securities  held  in  the 
Fund  in  its  own  name  or  in  the  name  of  a 
nominee  and  to  hold  any  security  in  bearer 
form  or  in  book  entry,  or  to  comljine 
certificates  representing  such  securities  with 
certificates  of  the  same  issue  held  by  the 
Trustee  in  other  fiduciary  capacities,  or  to 
deposit  or  arrange  for  the  deposit  of  such 
securities  in  a  qualified  central  depositary 
even  though,  when  so  deposited,  such 
securities  may  be  merged  and  held  in  bulk  in 
the  name  of  the  nominee  of  such  depositary 
with  other  securities  deposited  therein  by 
another  person,  or  to  deposit  or  arrange  for 
the  deposit  of  any  securities  issued  by  the 
United  States  Government,  or  any  agency  or 
instrumentality  thereof,  with  a  Federal 
Reserve  bank,  but  the  books  and  records  of 
the  Trustee  shall  at  all  times  show  that  all 
such  securities  are  part  of  the  Fund: 

(d)  To  deposit  any  cash  in  the  Fund  in 
interest-bearing  accounts  maintained  or 
savings  certificates  issued  by  the  Trustee,  in 
its  separate  corporate  capacity,  or  in  any 
other  banking  institution  affiliated  with  the 
Trustee,  to  the  extent  insured  by  an  agency  of 
the  Federal  or  State  government;  and 

(e)  To  compromise  or  otherwise  adjust  all 
claims  in  favor  of  or  against  the  Fund. 

Section  9.  Taxes  and  Expenses.  All  taxes  of 
any  kind  that  may  be  assessed  or  levied 
against  or  in  respect  of  the  Fund  and  all 
brokerage  commissions  incurred  by  the  Fund 
shall  be  paid  from  the  Fund.  All  other 
expenses  incurred  by  the  Trustee  in 
connection  with  the  administration  of  this 
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Trust,  indndiiig  fees  for  legal  services 
rendered  to  the  Trustee,  the  compensation  of 
the  Trustee  to  tlie  extent  not  paid  directly  by 
the  Grantor,  and  all  other  proper  charges  and 
disbursements  of  the  Trustee  shall  be  paid 
from  the  Fund. 

Section  Ift  Annual  Valuations.  The  Trustee 
shall  annually,  at  least  30  days  prior  to  the 
anniversary  date  of  establishment  of  the 
Fund,  furnish  to  the  Grantor  and  to  the 
appropriate  EPA  Regional  Administrator  a 
statement  confirming  the  value  of  the  Trust 
Any  securities  in  the  Fund  shall  be  valued  at 
market  value  as  of  no  more  than  60  days 
prior  to  the  anniversary  date  of  establishment 
of  the  Fund.  The  failure  of  the  Grantor  to 
object  in  writing  to  the  Trustee  within  90 
days  after  the  statement  has  been  furnished 
to  the  Grantor  and  the  EPA  Regional 
Administrator  shall  constitute  a  conclusively 
binding  assent  by  the  Grantor  barring  the 
Grantor  from  asserting  any  claim  or  liability 
against  the  Trustee  with  respect  to  matters 
disclosed  in  the  statement 

Section  11.  Advice  of  Counsel.  The  Trustee 
may  from  time  to  time  consult  with  counsel, 
who  may  be  counsel  to  the  Grantor  with 
respect  to  any  question  arising  as  to  the 
construction  of  this  Agreement  or  any  action 
to  be  taken  hereunder.  The  Trustee  shall  be 
fully  protected,  to  the  extent  permitted  by 
law,  in  acting  upon  the  advice  of  counsel. 

Section  12.  Trustee  Compensation.  The 
Trustee  shall  be  entitled  to  reasonable 
compensation  for  its  services  as  agreed  upon 
in  writing  from  time  to  time  with  the  Grantor. 

Section  13.  Successor  Trustee.  The  Trustee 
may  resign  or  the  Grantor  may  replace  the 
Trustee,  but  such  resignation  or  replacement 
shall  not  be  effective  until  the  Grantor  has 
appointed  a  successor  trustee  and  this 
successor  accepts  the  appointment.  The 
successor  trustee  shall  have  the  same  powers 
and  duties  as  those  conferred  upon  the 
Trustee  hereunder.  Upon  the  successor 
trustee's  acceptance  of  the  appointment,  the 
Trustee  shall  assign,  transfer,  and  pay  over  to 
the  successor  trustee  the  funds  and  properties 
then  constituting  the  Fund.  If  for  any  reason 
the  Grantor  cannot  or  does  not  act  in  the 
event  of  the  resignation  of  the  Trustee,  the 
Trustee  may  apply  to  a  court  of  competent 
jurisdiction  for  the  appointment  of  a 
successor  trustee  or  for  instructions.  The 
successor  trustee  shall  specify  the  date  on 
which  it  assumes  administration  of  the  trust 
in  a  writing  sent  to  the  Grantor,  the  EPA 
Regional  Administrator,  and  the  present 
Trustee  by  certified  mail  10  days  before  such 
change  becomes  effective.  Any  expenses 
incurred  by  the  Trustee  as  a  result  of  any  of 
the  acts  contemplated  by  this  section  shall  be 
paid  as  provided  in  Section  9. 

Section  14.  Instructions  to  the  Trustee.  All 
orders,  requests,  and  instructions  by  the 
Grantor  to  the  Trustee  shall  be  in  writing, 
signed  by  such  persons  as  are  designated  in 
the  attached  Exhibit  A  or  such  other 
designees  as  the  Grantor  may  designate  by 
amendments  to  Exhibit  A.  The  Trustee  shall 
be  fully  protected  in  acting  without  inquiry  in 
accordance  with  the  Grantor's  orders, 
requests,  and  instructions.  All  orders, 
requests,  and  instructions  by  the  EPA 
Regional  Administrator  to  the  Trustee  shall 
be  in  writfaig.  signed  by  the  EPA  Regional 


Administrators  of  the  Regions  in  which  the 
facilities  are  located,  or  ti^eir  designees,  and 
the  Trustee  shall  act  and  shall  be  fully 
protected  in  acting  in  accordance  with  such 
orders,  requests,  and  instructions.  The 
Trustee  shall  have  the  right  to  assume,  in  the 
absence  of  written  notice  to  the  contrary,  that 
no  event  constituting  a  change  or  a 
termination  of  the  authority  of  any  person  to 
act  on  behalf  of  the  Grantor  or  EPA 
hereunder  has  occurred.  The  Trustee  shall 
have  no  duty  to  act  in  the  absence  of  such 
orders,  requests,  and  instructions  from  the 
Grantor  and/or  EPA,  except  as  provided  for 
herein. 

Section  15.  Notice  of  Nonpayment  If  a 
payment  for  bodily  injury  or  property  damage 
is  made  under  Section  4  of  this  trust,  the 
Trustee  shall  notify  the  Grantor  of  such 
payment  and  the  amount(s)  thereof  within 
five  (5)  working  days.  The  Grantor  shall,  on 
or  before  the  anniversary  date  of  the 
establishment  of  the  Fund  foUowing  such 
notice,  either  make  payments  to  the  Trustee 
in  amounts  sufficient  to  cause  the  trust  to 
return  to  its  value  inunediately  prior  to  the 
payment  of  claims  under  Section  4,  or  shall 
provide  written  proof  to  the  Trustee  that 
other  Hnancial  assurance  for  liability 
coverage  has  been  obtained  equalling  the 
amount  necessary  to  return  the  trust  to  its 
value  prior  to  the  payment  of  claims.  If  the 
Grantor  does  not  either  make  payments  to 
the  Trustee  or  provide  the  Trustee  with  such 
proof,  the  Trustee  shall  within  10  working 
days  after  the  aimiversary  date  of  the 
establishment  of  the  Fund  provide  a  written 
notice  of  nonpayment  to  the  EPA  Regional 
Administrator. 

Section  16.  Amendment  of  Agreement.  This 
Agreement  may  be  amended  by  an 
instrument  in  writing  executed  by  the 
Grantor,  the  Trustee,  and  the  appropriate 
EPA  Regional  Administrator,  or  by  the 
Trustee  and  die  appropriate  EPA  Regional 
Administrator  if  the  Grantor  ceases  to  exist 

Section  17.  Irrevocability  and  Termination. 
Subject  to  the  rig^t  of  the  parties  to  amend 
this  Agreement  as  provided  in  Section  16,  this 
Trust  shall  be  irrevocable  and  shall  continue 
until  terminated  at  the  written  agreement  of 
the  Grantor,  the  Trustee,  and  the  EPA 
Regional  Administrator,  or  by  the  Trustee 
and  the  EPA  Regional  Administrator,  if  the 
Grantor  ceases  to  exist  Upon  termination  of 
the  Trust  all  remaining  trust  property,  less 
final  trust  administration  expenses,  shall  be 
delivered  to  the  Grantor. 

The  Regional  Administrator  will  agree  to 
termination  of  the  Trust  when  the  owner  or 
operator  substitutes  alternate  financial 
assurance  as  specified  in  this  section. 

Section  18.  Immunity  and  Indemnification. 
The  Trustee  shall  not  incur  personal  liability 
of  any  nature  in  connection  with  any  act  or 
omission,  made  in  good  faith.  In  the 
administration  of  this  Trust  or  in  carrying  out 
any  directions  by  the  Grantor  or  the  EPA 
Regional  Administrator  issued  in  accordance 
with  this  Agreement  The  Trustee  shall  be 
indemnified  and  saved  harmless  by  the 
Grantor  or  from  the  Trust  Fund,  or  both,  from 
and  against  any  personal  liability  to  which 
the  Trustee  may  be  subjected  by  reason  of 
any  act  or  conduct  in  its  official  capacity, 
including  all  expenses  reasonably  Incurred  in 


its  defense  In  the  event  the  Grantor  fails  to 
provide  such  defense. 

Section  19.  Choice  of  Law.  This  Agreement 
shall  be  administered,  construed,  and 
enforced  according  to  the  laws  of  the  State  of 
[enter  name  of  State]. 

Section  20.  Interpretation.  As  used  in  this 
Agreement,  words  in  the  singular  include  the 
plural  and  wwds  in  the  plural  include  the 
singular.  The  descriptive  headings  for  each 
section  of  this  Agreement  shall  not  affect  the 
interpretation  or  the  legal  efficacy  of  this 
Agreement 

In  Witness  Whereof  the  parties  have 
caused  this  Agreement  to  be  executed  by 
their  respective  ofRoera  duly  authorized  and 
their  corporate  seals  to  be  hereunto  affixed 
and  attested  as  of  the  date  firet  above 
written.  The  parties  below  certify  that  the 
wording  of  this  Agreement  is  identical  to  the 
wording  specified  in  40  CFR  2e4.151(m}  as 
such  regulations  were  constituted  on  the  date 
first  above  written. 

[Signature  of  Grantor] 

[TiUeJ 

Attest: 

[Title] 

[Seal] 

[Signature  of  Trustee] 
Attest: 

[Titie] 
[Seal] 

(2)  The  following  is  an  example  of  the 
certification  of  acknowledgement  which  must 
accompany  the  trust  agreement  for  a  trust 
fund  as  specified  in  SS  284.147(j)  or  265.147(j) 
of  this  chapter.  State  requirements  may  differ 
on  the  proper  content  of  this 
acknowledgement 

State  of 

County  of 

On  this  [date],  before  me  pereonally  came 
[owner  or  operator]  to  me  kiiown,  who,  being 
by  me  duly  sworn,  did  depose  and  say  that 
she/he  resides  at  [address],  that  she/he  is 
[tide]  of  [corporation],  the  corporation 
described  in  and  which  executed  the  above 
instrument  that  she/he  knows  the  seal  of 
said  corporation;  that  the  seal  affixed  to  such 
instnmient  is  such  corporate  seal;  that  it  was 
so  affixed  by  order  ot  the  Board  of  Directore 
of  said  corporation,  and  that  she/he  signed 
her/his  name  thereto  by  like  order. 

[Signature  of  Notary  Public] 

40  CFR  Part  265  is  amended  as 
foUows: 

PART  265-INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE.  AND 
DISPOSAL  FACILITIE&  UABILITY 
COVERAGE 

1.  The  authority  citation  for  Part  265 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6005,  6ei2(a),  6924.  and 
6925. 
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2.  In  §  265.141,  new  paragraph  (h)  is 
added  to  read  as  follows: 

$  264.141    Definitions  of  terms  as  used  in 
this  subpart 

***** 

(h]  "Substantial  business 
relationship"  means  the  extent  of  a 
business  relationship  necessary  under 
applicable  State  law  to  make  a 
guarantee  contract  issued  incident  to 
that  relationship  valid  and  enforceable. 
A  "substantial  business  relationship" 
must  arise  from  a  pattern  of  recent  or 
ongoing  business  transactions,  in 
addition  to  the  guarantee  itself,  such 
that  a  currently  existing  business 
relationship  between  the  guarantor  and 
the  owner  or  operator  is  demonstrated 
to  the  satisfaction  of  the  applicable  EPA 
Regional  Administrator. 

3.  In  §  265.147,  paragraph  (h)  is 
redesignated  as  paragraph  (k); 
paragraphs  (a)  introductory  text,  (a)(2), 
(a)(3),  (b)  introductory  text,  (b)(2),  (b)(3), 
(b)(4)  and  (g)  heading  and  (g)(1) 
introductory  text  are  revised,  and  by 
removing  and  reserving  paragraph 
(g)(l)(ii);  paragraphs  (g)(2)(i)  and 
(g)(2)(ii)  are  amended  by  removing 
"corporate;"  and  new  paragraphs  (a)(4), 
(a)(5).  (a)(6).  (a)(7).  (b)(5),  (b)(6).  (b)(7), 
(h).  (i),  and  (j)  are  added,  to  read  as 
follows: 

§  265.147    Liability  requirements. 

(a)  Coverage  for  sudden  accidental 
occurrences.  An  owner  or  operator  of  a 
hazardous  waste  treatment,  storage,  or 
disposal  facility,  or  a  group  of  such 
facilities,  must  demonstrate  financial 
responsibility  for  bodily  injury  and 
property  damage  to  third  parties  caused 
by  sudden  accidental  occurrences 
arising  from  operations  of  the  facility  or 
group  of  facilities.  The  owner  or 
operator  must  have  and  maintain 
liability  coverage  for  sudden  accidental 
occurrences  in  the  amount  of  at  least  $1 
million  per  occurrence  with  an  annual 
aggregate  of  at  least  $2  million, 
exclusive  of  legal  defense  costs.  This 
liability  coverage  may  be  demonstrated 
as  specified  in  paragraphs  (a)  (1).  (2).  (3), 
(4),  (5).  or  (6)  of  this  section: 
***** 

(2)  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
passing  a  fmancial  test  or  using  the 
guarantee  for  liability  coverage  as 
specified  in  paragraph  (g)  of  this  section. 

(3)  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
obtaining  a  letter  of  credit  for  liability 
coverage  as  specified  in  paragraph  (h)  of 
this  section. 

(4)  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
obtaining  a  surety  bond  for  liability 


coverage  as  specified  in  paragraph  (i)  of 
this  section. 

(5)  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
obtaining  a  trust  fund  for  liability 
coverage  as  specified  in  paragraph  (j)  of 
this  section. 

(6)  An  owner  or  operator  may 
demonstrate  the  required  liability 
coverage  through  the  use  of 
combinations  of  insurance,  financial 
test,  guarantee,  letter  of  credit,  surety 
bond,  and  trust  fund,  except  that  the 
owner  or  operator  may  not  combine  a 
financial  test  covering  part  of  the 
liability  coverage  requirement  with  a 
guarantee  unless  the  financial  statement 
of  the  owner  or  operator  is  not 
consolidated  with  the  financial 
statement  of  the  guarantor.  The  amounts 
of  coverage  demonstrated  must  total  at 
least  the  minimum  amounts  required  by 
this  section.  If  the  owner  or  operator 
demonstrates  the  required  coverage 
through  the  use  of  a  combination  of 
financial  assurances  under  this 
paragraph,  the  owner  or  operator  shall 
specify  at  least  one  such  assurance  as 
"primary"  coverage  and  shall  specify 
other  assurance  as  "excess"  coverage. 

(7)  An  owner  or  operator  shall  notify 
the  Regional  Administrator  in  writing 
within  30  days  (i)  whenever  a  claim  for 
bodily  injury  or  property  damages 
caused  by  the  operation  of  a  hazardous 
waste  treatment,  storage,  or  disposal 
facility  is  made  against  the  owner  or 
operator  or  an  instrument  providing 
financial  assurance  for  liability 
coverage  under  this  section  and  (ii) 
whenever  the  amount  of  financial 
assurance  for  liability  coverage  under 
this  section  provided  by  a  financial 
instrument  authorized  by  paragraphs 
(a)(1)  through  (a)(6)  of  this  section  is 
reduced. 

(b)  Coverage  for  nonsudden 
accidental  occurrences.  An  owner  or 
operator  of  a  surface  impoundment, 
landfill,  or  land  treatment  facility  which 
is  used  to  manage  hazardous  waste,  or  a 
group  of  such  facilities,  must 
demonstrate  financial  responsibility  for 
bodily  injury  and  property  damage  to 
third  parties  caused  by  nonsudden 
accidental  occurrences  arising  from 
operations  of  the  facility  or  group  of 
facihties.  The  owner  or  operator  must 
have  and  maintain  liability  coverage  for 
nonsudden  accidental  occurrences  in 
the  amount  of  at  least  $3  miUion  per 
occurrence  with  an  annual  aggregate  of 
at  least  $6  million,  exclusive  of  legal 
defense  costs.  An  owner  or  operator 
who  must  meet  the  requirements  of  this 
section  may  combine  the  required  per- 
occurrence  coverage  levels  for  sudden 
and  nonsudden  accidental  occurrences 
into  a  single  per-occurrence  level,  and 


combine  the  required  annual  aggregate 
coverage  levels  for  sudden  and 
nonsudden  accidental  occurrences  into 
a  single  annual  aggregate  level.  Owners 
or  operators  who  combine  coverage 
levels  for  sudden  and  nonsudden 
accidental  occurrences  must  maintain 
liability  coverage  in  the  amount  of  at 
least  $4  million  per  occurrence  and  $8 
million  annual  aggregate.  This  liability 
coverage  may  be  demonstrated  as 
specified  in  paragraph  (b)  (1).  (2).  (3).  (4), 
(5).  or  (6)  of  this  section: 
***** 

(2)  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
passing  a  financial  test  or  using  the 
guarantee  for  liability  coverage  as 
specified  in  paragraphs  (f)  and  (g)  of  this 
section. 

(3)  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
obtaining  a  letter  of  credit  for  liability 
coverage  as  specified  in  paragraph  (h)  of 
this  section. 

(4)  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
obtaining  a  surety  bond  for  liability 
coverage  as  specified  in  paragraph  (i)  of 
this  section. 

(5)  An  owrner  or  operator  may  meet 
the  requireme?.ts  of  this  section  by 
obtaining  a  trust  fund  for  Uability 
coverage  as  specified  in  paragraph  (j)  of 
this  section. 

(6)  An  owner  or  operator  may 
demonstrate  the  required  liability 
coverage  through  the  use  of 
combinations  of  insurance,  financial 
test  guarantee,  letter  of  credit  surety 
bond,  and  trust  fund,  except  that  the 
owner  or  operator  may  not  combine  a 
financial  test  covering  part  of  the 
liabiUty  coverage  requirement  with  a 
guarantee  imless  the  financial  statement 
of  the  owner  or  operator  is  not 
consolidated  with  the  fmancial 
statement  of  the  guarantor.  The  amounts 
of  coverage  demonstrated  must  total  at 
least  the  minimum  amounts  required  by 
this  section.  If  the  owner  or  operator 
demonstrates  the  required  coverage 
through  the  use  of  a  combination  of 
financial  assurances  under  this 
paragraph,  the  owner  or  operator  shall 
specify  at  least  one  such  assurance  as 
"primary"  coverage  and  shall  specify 
other  assurance  as  "excess"  coverage. 

(7)  An  owner  or  operator  shall  notify 
the  Regional  Administrator  in  writing 
within  30  days  (i)  whenever  a  claim  for 
bodily  injury  or  property  damages 
caused  by  the  operation  of  a  hazardous 
waste  treatment,  storage,  or  disposal 
facility  is  made  against  the  owner  or 
operator  or  an  instrument  providing 
financial  assurance  for  liability 
coverage  under  this  section  and  (ii) 
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whenever  the  amount  of  financial 
assurance  for  liability  coverage  under 
this  section  provided  by  a  financial 
instrument  authorized  by  paragraphs 
(a](l)  through  (a)(6]  of  this  section  is 
reduced. 
***** 

(g)  Guarantee  for  liability  coverage. 
(1)  Subject  to  paragraph  (g](2]  of  this 
section,  an  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
obtaining  a  written  guarantee, 
hereinafter  referred  to  as  "guarantee." 
The  guarantor  must  be  the  direct  or 
higher-tier  parent  corporation  of  the 
owner  or  operator,  a  firm  whose  parent 
corporation  is  also  the  parent 
corporation  of  the  owner  or  operator,  or 
a  firm  with  a  "substantial  business 
relationship"  with  the  owner  or 
operator,  lie  guarantor  must  meet  the 
requirements  for  owners  or  operators  in 
paragraphs  (f)(1)  through  (f)(6)  of  this 
section.  The  wording  of  the  guarantee 
must  be  identical  to  the  woi^Ouig 
specified  in  S  284.151(h)(2]  of  this 
chapter.  A  certified  copy  of  the 
guarantee  must  accompany  the  items 
sent  to  the  Regional  Administrator  as 
specified  in  paragraph  (f)(3)  of  this 
section.  One  of  these  items  must  be  the 
letter  from  the  guarantor's  chief 
financial  officer.  If  the  guarantor's 
parent  corporation  is  also  the  parent 
corporation  of  the  owner  or  operator, 
this  letter  must  describe  the  value 
received  in  consideration  of  the 
guarantee.  If  the  guarantor  is  a  firm  with 
a  "substantial  business  relationship" 
with  the  owner  or  operator,  this  letter 
must  describe  this  "substantial  business 
relationship"  and  the  value  received  in 
consideration  of  the  guarantee. 
***** 

(h)  Letter  of  credit  for  liability 
coverage.  (1)  An  owner  or  operator  may 


satisfy  the  requirements  of  this  section 
by  obtaining  an  irrevocable  standby 
letter  of  credit  that  conforms  to  the 
requirements  of  this  paragraph  and 
submitting  a  copy  of  the  letter  of  credit 
to  the  Regional  Administrator. 

(2)  The  financial  institution  issuing  the 
letter  of  credit  must  be  an  entity  that  has 
the  authority  to  issue  letters  of  credit 
and  whose  letter  of  credit  operations  are 
regulated  and  examined  by  a  Federal  or 
State  agency. 

(3)  The  wording  of  the  letter  of  credit 
must  be  identical  to  the  wording 
^ecified  in  §  284.151(k)  of  this  chapter. 

(i)  Surety  bond  for  liability  coverage. 
(1)  An  owner  or  operator  may  satisfy  the 
requirements  of  this  section  by 
obtaining  a  surety  bond  that  conforms  to 
the  requirements  of  this  paragraph  and 
submitting  a  copy  of  the  bond  to  the 
Regional  Administrator. 

(2)  The  surety  company  issuing  the 
bond  must  be  among  those  listed  as 
acceptable  sureties  on  Federal  bonds  in 
the  most  recent  Circular  570  of  the  U.S. 
Department  of  the  Treasury. 

(3)  The  wording  of  the  surety  bond 
must  be  identical  to  the  wording 
specified  in  §  264.151(1)  of  this  chapter. 

(4)  A  surety  bond  may  be  used  to 
satisfy  the  requirements  of  this  section 
only  if  the  Attorneys  General  or 
Insurance  Commissioners  of  (i)  the  State 
in  which  the  surety  is  incorporated,  and 
(ii)  eadi  State  in  which  a  facility 
covered  by  the  surety  bond  is  located 
have  submitted  a  written  statement  to 
EPA  that  a  surety  bond  executed  as 
described  in  this  section  and 

S  264.151(1]  of  this  chapter  is  a  legally 
valid  and  enforceable  obligation  in  that 
State. 

0)  Trust  fund  for  liability  coverage.  (1) 
An  owner  or  operator  may  satisfy  the 
requirements  of  this  section  by 


establishing  a  trust  fund  that  conforms 
to  the  requirements  (A  this  paragraph 
and  submitting  an  originally  signed 
duplicate  of  the  trust  agreement  to  the 
Regional  Administrator. 

(2)  The  trustee  must  be  an  entity 
which  has  the  authority  to  act  as  a 
trustee  and  whose  trust  operations  are 
regulated  and  examined  by  a  Federal  or 
State  agency. 

(3)  The  trust  fund  for  liability 
coverage  must  be  funded  for  the  full 
amount  of  the  liability  coverage  to  be 
provided  by  the  trust  fund  before  it  may 
be  relied  upon  to  satisfy  the 
requirements  of  this  section.  If  at  any 
time  after  the  trust  fund  is  created  the 
amount  of  funds  in  the  trust  fund  is 
reduced  below  the  full  amount  of  the 
liability  coverage  to  be  provided,  the 
owner  or  operator,  by  the  anniversary 
date  of  the  establishment  of  the  Fund, 
must  either  add  sufficient  funds  to  the 
trust  fund  to  cause  its  value  to  equal  the 
full  amount  of  liability  coverage  to  be 
provided,  or  obtain  other  financial 
assurance  as  specified  in  this  section  to 
cover  the  difference.  For  purposes  of 
this  para^aph.  "the  full  amount  of  the 
liability  coverage  to  be  provided"  means 
the  amount  of  coverage  for  sudden  and/ 
or  nonsudden  occurrences  required  to 
be  provided  by  the  owner  or  operator  by 
this  section,  less  the  amount  of  financial 
assurance  for  liability  coverage  that  is 
being  provided  by  other  financial 
assurance  mechanisms  being  used  to 
demonstrate  financial  assurance  by  the 
owner  or  operator. 

(4)  The  wording  of  the  trust  fund  must 
be  identical  to  the  wording  specified  in 
§  264.151(m)  of  this  part. 

[FR  Doc.  86-19410  Filed  8-31-«8;  8:45  am] 
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Constitution 


Bicentennial  of  the  United  States 
Constitution  Education  Grant  Program; 
Announcement  and  Application 
Instructions 


COMMISSION  ON  THE  BICENTENNIAL 
OF  THE  UNITED  STATES 
CONSTITUTION 

Bicentennial  of  the  United  States 
Constitution  Educational  Grant 
Program;  Announcement  and 
Application  Instructions 

agency:  Commission  on  the 

Bicentennial  of  the  United  States 

Constitution. 

action:  Grant  program  announcement 

and  apphcation  instructions. 

summary:  The  Commission  on  the 
Bicentennial  of  the  United  States 
Constitution  announces  its  instructions 
and  application  deadline  for  FY  1989 
fimding  under  its  Constitution 
Bicentennial  Educational  Grant 
Program.  The  Commission  is  soliciting 
grant  applications  for  programs 
designed  to  improve  the  teaching  of  the 
Constitution  and  Bill  of  Rights  to 
elementarj'  and  secondary  school 
students.  This  grant  program 
announcement  and  application 
instructions  inform  all  interested 
individuals  and  organizations  about  the 
closing  date  for  the  receipt  of 
applications  for  funding  and  how 
applications  must  be  prepared  for 
funding  consideration  by  the 
Commission.  The  application 
instructions  are  based  on  the  law  and 
regulation  which  contain  key 
requirements  for  all  applicants  to  follow 
in  seeking  funding  from  the  Commission. 
DATES:  Applications  will  be  accepted 
from  October  1. 1988  until  November  14, 
1988  at  5:30  pm. 

ADDRESS:  Constitution  Bicentennial 
Educational  Grant  Program.  Commission 
on  the  Bicentennial  of  the  U.S. 
Constitution,  808 17th  Street  NW.. 
Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  A.  Pickling,  (202)  653-5110. 
SUPPLEMENTARY  INFORMATION 

1.  Introduction 

The  200th  Anniversaries  of  the  signing 
and  ratification  of  the  United  States 
Cur.stitution.  the  creation  of  the  three 
branches  of  government,  and  the 
adoption  of  the  Bill  of  Rights  present 
important  opportunities  to  encourage 
renewed  reflection  about,  education  on, 
and  public  interest  in  the  principles  and 
foundations  of  constitutional 
government.  In  1976,  we  celebrated  the 
Bicentennial  of  the  Declaration  of 
Independence,  the  document  which  set 
forth  the  principles  of  representative 
government.  In  1987,  we  began  the 
commemoration  of  the  Constitution 
which  was  designed  to  put  those 
principles  into  practice  and  vvhiuK  has 


provided  a  stable  and  workable  plan  of 
government  for  the  past  200  years. 

A  key  element  in  that  conmiemoration 
should  be  the  encouragement  of 
renewed  vigor  in  the  teaching  of  the 
origins  and  fundamentals  of  the 
Constitution  and  American  government 
in  our  elementary  and  secondary 
schools.  The  Commission's  Educational 
Grant  Program  is  designed  to  improve 
knowledge  and  understanding  of  the 
Constitution  through  the  funding  of 
teacher  conferences  and  institutes,  other 
exemplary  programs,  and  the 
development  of  instructional  materials 
for  use  in  elementary  and  secondary 
schools.  In  addition,  the  Commission 
seeks  proposals  from  organizations 
which  will  demonstrate  innovative 
methods  for  using  existing  materials, 
including  those  materials  developed 
under  previous  grants  from  the 
Commission.  During  the  completed  three 
rounds  of  the  Grant  Program,  the 
Commission  received  650  applications 
requesting  over  $32  million  in  project 
funding.  Following  its  congressional 
mandate,  the  Commission  funded  66 
( +  1988  Round  2)  projects  and  awarded 
approximately  $4.4  million  in 
discretionary  grant  assistance. 

Apphcants  are  urged  to  read  the 
program  announcement  carefully  before 
submitting  a  proposal  to  the 
Commission.  The  program  is  very 
competitive  and,  therefore,  only  a  small 
percentage  of  all  applicants  will  receive 
assistance. 

Funding  of  grant  proposals  in  FY  '89  is 
contingent  upon  a  final  appropriation  by 
Congress.  Preparation  of  an  application 
is  at  an  applicant's  own  expense  and 
risk;  the  Commission  cannot  provide 
reimbursement  for  any  proposal 
preparation  expenses. 

Duties  of  the  Commission 

The  Commission  on  the  Bicentennial 
of  the  United  States  Constitution  (the 
Commission)  was  established  by  Pub.  L. 
98-101  Stat.  719.  and  signed  by  the 
President  on  September  29, 1983. 
Commission  activities  are  governed  by  a 
23  member  Commission;  the  Honorable 
Warren  E.  Burger,  Chief  Justice  of  the 
United  States,  1969-1986,  serves  as 
Chairman. 

The  Commission  was  created  to 
promote  and  coordinate  activities 
commemorating  the  200th  Anniversary 
of  the  United  States  Constitution  and 
Bill  of  Rights.  Section  6  of  Pub.  L.  98-101 
charges  the  Commission  with  the 
following  duties: 

•  To  plan  and  develop  activities 
appropriate  to  commemorate  the 
bicentennial  of  the  Constitution, 
including  a  limited  number  of  programs 
to  be  undertaken  by  the  Federal 


Government  seeking  to  harmonize  and 
balance  the  important  goals  of  ceremony 
and  celebration  with  the  equally 
important  goals  of  scholarship  and 
education. 

•  To  encourage  private  organizations, 
and  State  and  local  governments  to 
organize  and  participate  in  bicentennial 
activities  commemorating  or  examining 
the  drafting,  ratification  and  history  of 
the  Constitution  and  the  specific 
features  of  the  document. 

•  To  coordinate,  generally,  activities 
throughout  the  United  States. 

•  To  serve  as  a  clearinghouse  for  the 
collection  and  dissemination  of 
information  about  bicentennial  events 
and  plans. 

n.  The  Program  Mandate 

The  Commission's  Educational  Grant 
Program  invites  proposals  for  projects 
designed  to  provide  elementary  and 
secondary  school  students  with  a 
strengthened  understanding  of  the 
Constitution,  its  antecedents,  provisions, 
structure,  and  history.  The  Commission 
believes  that  an  effective  way  to  reach 
the  students  is  through  their  teachers 
and,  therefore,  invites  proposals  which 
emphasize  teacher  training.  Proposed 
programs  should  demonstrate  how 
students  will  benefit  and  should  result 
in  instructional  ideas,  methods,  and 
materials  which  teachers  can  share  with 
others. 

In  Pub.  L.  98-101.  97  Stat.  719.  under 
Section  6(a).  the  Commission  is 
authorized  to  give  due  consideration 
to— 

(1)  The  historical  setting  in  which  the 
Constitution  was  developed  and  ratified, 
including  such  antecedents  as  the 
Federalist  Papers,  the  Articles  of 
Confederation,  and  the  ratification 
debates  in  the  States; 

(2)  The  contribution  of  diverse  ethnic 
and  racial  groups; 

(3)  The  relationship  and  historical 
development  of  the  three  branches  of 
government; 

(4)  The  importance  of  activities 
concerning  the  Constitution  and 
citizenship  education  throughout  all  of 
the  States  regardless  of  when  such  State 
achieved  statehood; 

(5)  The  unique  achievements  and 
contributions  of  the  participants  in  the 
Constitutional  Convention  of  1787  and 
the  State  ratification  proceedings; 

(6)  The  diverse  legal  and 
philosophical  views  regarding  the 
Constitution; 

(7)  The  need  for  reflection  upon  both 
cicademic  and  scholarly  views  of  the 
Constitution  and  the  principle  that  the 
document  must  be  understood  by  the 
general  public: 
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(8)  The  substantive  provisions  of  the 
Constitution  itself; 

(9)  The  impact  of  the  Constitution  on 
American  life  and  government; 

(10)  The  need  to  encourage 
appropriate  educational  curriculums 
designed  to  educate  students  at  all 
levels  of  learning  on  the  drafting, 
ratification,  and  history  of  the 
Constitution  and  the  specific  provisions 
of  that  document;  and 

(11)  The  significance  of  the  principles 
and  institutions  of  the  Constitution  to 
other  nations  and  their  citizens. 

Applicants  should  keep  in  mind  that 
within  the  mandate  of  the  Commission, 
the  origins,  history,  and  enduring 
principles  of  the  Constitution  are  of 
paramount  importance,  as  against  any 
particular  controversies  or  issues  of  the 
moment.  The  Commission  cannot 
support  any  proposal  which  argues  for  a 
partisan  or  ideological  point  of  view. 

Focus  should  be  the  men  and  events  of 
1787,  not  controversial  interpretations  of 
1987;  the  Federalist  Papers  and  the 
ratification  debates  in  the  States,  not  the 
textbooks  of  modem  law  schools:  the 
substantive  provisions  of  our  Nation's 
foundational  document,  not  the  proposed 
legislative  agenda  of  any  single  party  or 
group.  (Senate  Report  No.  98-68) 

in.  Priority  Subject  Areas  for  Grants  in 
FY '89 

The  Commission  encourages 
proposals  which  correspond  to  themes 
hi^ilighted  by  the  Commission  during  its 
five-year  commemorative  plan.  The 
Commission  has  outlined  a  program  for 
the  Constitution's  Bicentermial,  and 
identified  a  specific  anniversary  and 
provided  a  specific  focus  for  each  year. 
In  1987,  the  emphasis  was  on  the  writing 
and  signing  of  the  Constitution.  In  1988, 
the  focus  was  on  the  ratification  of  the 
Constitution  and  the  development  of  the 
Legislative  Branch.  The  focus  for  the 
ensuing  three  years  is  as  follows: 

1989:  The  study  of  Congress  will 
continue  since  1989  marks  the  200th 
anniversary  of  the  first  congressional 
elections.  The  Executive  Branch  also 
will  receive  special  emphasis  as  we 
commemorate  the  200th  anniversaries  of 
the  first  presidential  inauguration  and 
the  first  administration. 

1990:  The  Bicentennial  of  the  first 
session  of  the  Supreme  Court  marks  an 
appropriate  year  to  focus  on  the 
Judiciary  and  its  historical  development. 

1991:  The  final  year  of  the 
bicentennial  commemoration  is 
designated  for  a  study  of  the  Bill  of 
Rights,  adopted  in  1791,  and  subsequent 
amendments  adopted  throughout  our 
history. 

In  its  1989  Educational  Grant  Program, 
the  Commission  continues  to  encourage 


project  proposals  which  focus  on  the 
study  of  the  Legislative  and  the 
Executive  Branches;  for  those  projects 
which  will  take  effect  in  the  1989-90 
school  year,  the  Commission  welcomes 
proposals  which  focus  on  the  judiciary. 
The  topic  of  any  proposal  should,  to 
some  degree,  be  dictated  by  when  the 
project  will  go  into  effect 

The  doctrine  of  separation  of  powers 
should  be  addressed  in  any  proposal 
dealing  with  the  three  branches  of 
government.  Although  all  three  branches 
may  be  involved  in  the  treatment  of  an 
issue,  again  the  major  focus  of  a 
proposal  submitted  to  the  19^  Grant 
Program  should  be  on  the  Executive 
Branch  or  the  Judiciary. 

One  effective  approach  to  these 
themes  is  to  compare  their  operation  in 
recent  times  with  what  was 
contemplated  by  those  who  drafted  and 
ratified  the  Constitution  and  its 
amendments. 

rv.  Who  May  Apply  and  What  May  Be 
Funded 

The  Commission  is  authorized  to 
accept  applications  from  and  award 
grants  to: 

•  Local  Educational  Agencies; 

•  Private  Elementary  and  Secondary 
Schools; 

•  Private  Organizations; 

•  Individuals;  and 

•  State  and  Local  Public  Agencies  in 
the  United  States. 

Colleges,  Universities,  and  Adult 
Education  Programs  within  the  above 
categories  are  eligible  to  apply  provided 
that  the  proposed  project  or  program  is 
designed  principally  for  use  in 
elementary  and  secondary  schools.  The 
Commission  also  encourages  proposals 
from  non-traditional  educational 
organizations  and  those  concerned  with 
ethnic  and  minority  interests, 
constituents  for  whom  English  is  a 
second  language,  and  other  special 
interest  organizations,  such  as  those 
concerned  with  the  learning  disabled 
and  hearing  impaired.  Awards  will  not 
be  made  to  profit-making  organizations. 
Non-profit  organizations  are  requested 
to  submit  proof  of  their  exempt  status. 

The  Commission  is  authorized  to 
make  awards  to  organizations  which 
will  develop  educational  activities  and 
programs,  and  instructional  materials  on 
the  Constitution  and  the  Bill  of  Rights 
for  use  in  the  elementary  and  secondary 
schools. 

The  Commission  also  is  authorized  by 
Congress  to  implement  the  National 
Bicentennial  Competition  on  the 
Constitution  and  Bill  of  Rights,  a 
continuing  program  developed  by  the 
Center  for  Civic  Education.  No 


discretionary  grants,  however,  will  be 
awarded  for  that  program. 

V.  Exemplary  Projects 

The  bicentennial  commemoration  has 
inspired  an  effort  to  stress  civic 
education  in  the  schools.  The 
Commission  urges  schools,  school 
districts,  or  organizations  which  have 
established  highly  successful 
educational  programs  on  the 
Constitution  or  civic  literacy  to  apply  for 
limited  funding  to  expand,  replicate,  or 
continue  them.  These  programs  could 
serve  as  models  which,  with  a  well- 
developed  dissemination  plan,  will 
increase  the  availability  of  teaching 
materials  and  methods. 

A  number  of  these  programs  are 
currently  conducted  in  elementary  and 
secondary  schools  across  the  country. 
Leaders  of  these  programs  include 
educators,  representatives  of  key 
community  groups,  bar  associations,  law 
enforcement  agencies,  and  public 
service  agencies.  Through  effective  use 
of  such  existing  programs,  education  on 
the  Constitution  and  civic  literacy  in  the 
nation's  schools  would  be  significantly 
enhanced. 

In  order  to  be  eligible  for  funding  as 
an  exemplary  project,  applicants  must 
provide  written  evidence  of  past 
program  accomplishments,  evidence  of 
project  recognition  by  others,  and 
documentation  of  continued 
commitment  to  the  project.  There  also 
must  be  evidence  of  an  established  plan 
of  dissemination  to  other  schools,  school 
districts,  and  educational  associations 
and  institutions;  in  addition,  the  project 
must  be  made  available  to  the 
Commission.  Programs  of  this  nature 
should  link  the  understanding  of  the 
history  and  principles  of  the 
Constitution  to  civic  responsibility  today 
through  individual  classroom  or  school- 
wide  projects.  These  programs  may 
include  co-curricular  and  extra- 
curricular learning  activities  as  well  as 
curricuiar  studies. 

The  Commission  anticipates  funding  a 
limited  number  of  proposals  of  this 
nature  for  project  support  under  the  1989 
Educational  Grant  Program. 

VI.  In-Service  Instruction 

To  help  ensure  a  minimum  level  of 
basic  teacher  instruction  on  how  to 
teach  the  Constitution  to  a  maximum 
number  of  teachers,  the  Commission 
invites  proposals  from  school  districts  or 
consortia  of  school  districts  which  will 
develop  and  implement  concentrated  in- 
service  training  sessions  for  teachers 
from  a  school  or  school  district.  The 
Commission  believes  that  through  a 
cooperative  effort,  regional  school 
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districts  can  develop  a  network  whereby 
resources  can  be  combined  for  greater 
effectiveness.  Scholarly  input,  materials, 
and  opportunities  can  be  shared  so  that 
small  and  large  districts  alike  will  have 
the  optimum  training  available.  Through 
single-day  training  or  through  on-going 
supplemental  training  during  the  course 
of  the  school  year,  teachers  can  be 
provided  with  information  and  tools  for 
teaching  the  concepts  inherent  in  the 
Constitution. 

Because  grant  support  for  in-service 
training  is  relatively  modest,  applicants 
who  provide  documented  in-kind  or 
cash  match  resources  will  be  given 
priority  consideration.  Applicants 
seeking  funding  for  in-service  training 
are  urged  to  detail  their  project  in  as 
short  a  narrative  as  possible. 

VII.  Diverse  Activities 

Many  Formats  Possible 

The  Commission  is  often  asked  to 
provide  examples  of  fundable  projects 
as  guidance  for  prospective  appHcants. 
The  Commission  encourages  a  wide 
range  of  project  activities  employing  a 
variety  of  formats  using  the  funding 
emphases  and  themes  mentioned  above. 
We  look  to  applicants  to  use  their  own 
imagination  in  designing  a  project.  At 
the  back  of  this  package  are  synopses  of 
all  the  projects  which  have  received 
funding  support  from  the  Commission  in 
the  first  two  years  of  the  Commission's 
Educational  Grant  Program.  These 
projects  might  serve  as  points  of 
departure  for  the  development  of  a 
proposal  for  this  grant  cycle. 

It  is  very  important  that  in  the 
proposal  narrative,  heavy  emphasis  be 
placed  on  the  widespread  benefits  of  the 
developed  program.  The  program  should 
reach  more  than  the  immediate  project 
participants.  Regardless  of  the  specific 
project  proposed,  the  result  should  be  to 
develop  student  understanding  of  the 
history  and  principles  of  the 
Constitution,  improve  the  ability  of 
teachers  to  teach  those  topics,  and 
provide  the  resources  and  methods  to 
implement  those  skills. 

VIII.  What  Activities  May  Not  be 
Funded 

Real  property  acquisition, 
construction,  and  research  undertaken 
in  pursuit  of  an  academic  degree  may 
not  be  assisted  with  Commission 
funding.  The  Commission  will  not  fund 
proposals  which  espouse  partisan 
political  or  sectarian  religious  views  or 
attack  others,  legislative  proposals  or 
proposals  to  intervene  in  on-going 
disputes,  or  proposals  that  would  bring 
the  Commission  into  the  policy-making 
processes  of  any  government  or 


government  agency.  Grant  money  may 
not  be  used  as  honoraria  for  individuals 
who  simply  speak  at  the  conferences  or 
institutes.  (This  restriction  does  not 
prohibit  funds  from  being  used  to 
support  individuals  whose  broader 
participation  in  a  conference  or  institute 
includes  a  speech.) 

IX.  Budget  Information 

All  costs  must  be  reasonable, 
necessary  to  accomplish  program 
objectives,  allowable  in  terms  of  the 
applicable  federal  cost  principles, 
auditable,  and  incurred  during  the 
project  period.  Charges  to  the  project  of 
items  such  as  salaries,  fringe  benefits, 
travel,  and  contractual  services  must 
conform  to  the  written  policies  and 
established  practices  of  the  applicant 
organization. 

The  Commission  encourages 
applications  that  include  in-kind 
services  or  other  sources  of  funding. 
Preference  will  be  given  to  applicants 
who  propose  in-kind  services  in  the 
project  budgets. 

Allowable  Costs 

Allowable  project  costs  include: 

•  Salaries  and  wages  for  key  peinonnel, 
administrative  assistants,  and  secretaries: 

•  Fringe  benefits; 

•  Consultant  fees: 

•  Necessary  and  reasonable  travel 
expenses  (including  subsistence  costs  when 
traveling)  for  key  personnel  and  participants; 

•  Stipends  for  participants; 

•  Supplies  and  materials  used  in  the 
project 

•  Project-related  services  such  as  cost  of 
duplication  and  printing,  long-distance 
telephone,  equipment  rental  (or  purchase  if 
less  expensive),  postage,  and  other  services 
not  included  in  the  other  categories  or  in  the 
indirect  cost  pool  and  related  to  the  project 
objectives. 

It  is  important  to  incorporate  donated, 
in-kind,  or  cash  contributions  into  the 
overall  budget. 

X,  Review  Process:  Introduction 

Although  applicants  must  follow  the 
format  prescribed  under  "PROPOSAL 
CONTENT"  (which  follows),  no 
proposal  should  simply  mirror  the 
content  of  this  announcement.  It  also  is 
particularly  important  that  proposals  be 
free  of  jargon  and  technical  language; 
they  must  be  clear  in  both  organization 
and  expression.  The  discussion  of  the 
judging  process  in  this  section  may  help 
the  applicant  prepare  a  stronger 
proposal. 

Applicants  must  submit  a  narrative  of 
their  proposal  which  is  strictly  limited  to 
fifteen  (15)  double-spaced  pages 
excluding  the  project  budget 
explanation  and  appendix  items. 
Proposals  for  in-service  training  should 


be  shorter.  Applicants  may  submit  more 
than  one  proposal;  each  will  be  assessed 
independently. 

Administrative  and  Merit  Review  of 
Applications.  The  review  process  that 
the  Commission  has  established  is 
highly  competitive  and  involves  several 
steps.  Initially,  each  application  is  given 
an  administrative  review  to  ensure  that 
all  the  necessary  items  are  included  in 
the  package.  Second,  a  number  of 
external  panels  composed  of  educators, 
curriculum  specialists,  and  scholars 
independently  review  and  comment  on 
proposals  which  are  categorically 
related.  Third,  the  Commission  Grant 
Staff  conducts  its  own  substantive 
review  of  the  applications. 

Upon  completion  of  the  first  three 
steps,  the  Grant  Staff  meets  with  the 
external  panelists  to  discuss 
applications  on  their  merits;  on  the  basis 
of  these  deliberations,  the  Staff  puts 
together  a  tentative  list  of  fundable 
proposals.  In  preparing  this  list,  the  Staff 
will,  on  occasion,  seek  the  advice  of 
special  consultants.  All  project  budgets 
are  reviewed  independently  by  the 
Office  of  Justice  Programs  of  the  U.S. 
Department  of  Justice.  A  final  group  of 
recommended  applications  is  then 
selected  from  the  top  rated  proposals 
and  presented  to  the  Commission's 
Advisory  Committee  for  Educational 
Projects  for  funding  approval.  This 
Advisory  Committee  considers  the 
proposals  and  makes  the  final  funding 
decisions. 

The  merit  review  of  each  application 
will  focus  on  the  relative  significance 
and  importance  of  proposals.  Applicants 
should  be  sure  to  discuss:  (1)  The 
subject  matter  and  educational  needs 
being  addressed;  (2)  the  proposed 
activities  in  some  detail;  (3)  the  desired 
result  or  outcome  of  the  project.  As 
stated  above,  the  applicant  must 
demonstrate  that  the  proposed  project 
will  affect  a  much  larger  audience  than 
the  immediate  participants.  A  well 
thought  out  dissemination  plan, 
therefore,  should  be  included  in  the 
proposal  and  will  be  given  weight  in  the 
overall  review  of  proposals.  Important, 
as  well,  is  the  inclusion  of  a  self- 
evaluation  plan;  applicants  are 
encouraged  to  include  an  explanation  of 
a  plan  to  evaluate  the  program  and  any 
materials  developed  during  the  course  of 
the  program.  This  will  ensure  that  the 
dissemination  of  a  program  will  be  of 
use  to  others. 

After  a  thorough  review  of  the 
applications.  Commission  staff  may 
telephone  applicants  in  order  to  verify 
or  clarify  both  substantive  and 
budgetary  information.  The  Commission 
also  may  contact  others  who  are  in  a 
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position  to  know  the  applicant's  work 
and  plans,  or  who  would  be  affected  by 
the  project. 

Commissioners,  Commission  staff, 
end  external  reviewers  will  remove 
themselves  from  consideration  of  any 
application  for  a  grant  which  might 
present  the  appearance  of  a  conflict  of 
interest.  Individuals  who  believe  they 
may  have  a  potential  conflict  of  interest 
arising  from  present  or  prior  association 
with  an  applicant  or  for  any  other 
reason  shall  bring  the  situation  to  the 
attention  of  the  Commission's  Counsel 
for  guidance. 

Except  in  an  instance  in  which  some 
clarification  of  a  grant  proposal  is 
needed  to  facilitate  the  evaluation,  the 
Grant  Staff  is  not  allowed  to  discuss 
with  applicants  the  status  of  a  proposal. 
The  staff  is  not  at  liberty  to  divulge  the 
results  of  preliminary  and  tentative 
evaluations  during  any  step  of  the 
review  process.  Given  the  meticulous 
nature  of  the  evaluation  procedures, 
involving  several  steps  and  several 
distinct  groups  of  people,  the  divulging 
of  such  incomplete  information  may  be 
more  deceptive  than  helpful.  Comments 
about  proposals  will  only  be  made 
available  to  the  applicants  after  the  final 
award  decisions  have  been  made. 

Throughout  the  review  process, 
external  reviewers  and  Commission 
staff  will  make  judgments  about  the 
extent  to  which  a  project  will  provide 
elementary  and  secondary  school 
teachers  and  students  with  a 
strengthened  understanding  of  the 
Constitution  and  Bill  of  Rights. 

XI.  Selection  Criteria 

The  Commission  has  developed  the 
following  criteria  as  general  guidelines 
for  judging  all  project  proposals. 

•  The  project  is  designed  to 
strengthen  teachers'  capacity  to 
understand  and  teach  the  Constitution, 
its  antecedents,  provisions,  structure, 
and  history  while  benefitting  students  in 
an  academically  sound  way  appropriate 
for  the  age  group  toward  which  it  is 
directed.  (15  points) 

•  Potential  of  the  project  to  make 
effective  and  appropriate  use  of  existing 
and  proven  curricular  materials, 
including  those  made  available  through 
Commission  sponsorship  and  the 
Bicentennial  Educational  Grant 

,  I  Program.  (5  points) 

•  The  project  is  cost-effective  in  that 
expenditures  are  reasonable  and 
appropriate  to  the  scope  of  the  project. 
(5  points] 

•  The  project  must  demonstrate  the 
potential  for  affecting  a  much  wider 
audience  than  the  immediate  project 
participants.  (10  points) 


•  The  project  represents  an 
improvement  upon  existing  teaching 
methods.  (5  points] 

•  Applicants  have  the  capacity  to 
carry  out  the  project  as  evidenced  by. 
— Academic  and  administrative 

qualifications  of  th^  project  personnel; 
— Quality  of  project  design;  and 
— Soundness  of  project  management 

plan. 
(10  points) 

Unfortunately,  the  Commission  cannot 
fund  projects,  however  commendable  in 
other  ways,  which  do  not  conform  to  its 
mandate  and  program  emphases.  Please, 
therefore,  pay  close  attention  to  the 
Commission's  guidelines  when  writing  a 
proposal. 

The  decision  to  award  funding 
assistance  is  solely  within  the  discretion 
of  the  Commission  based  upon  its 
judgment  of  how  best  to  fulfill  the 
statutory  purposes  of  the  Grant  Program. 

Funding  decisions  Cannot  be 
appealed. 

The  Commission  may,  as  it  has  in  the 
past,  have  additional  funding  available 
at  the  completion  of  the  first  round  and 
will  announce  a  second  round  grant 
competition.  Applicants  not  receiving 
fun(^ng  in  the  first  round  competition 
may  re-submit  their  proposals  for  a  later 
evaluation  cycle.  Such  re-submitted 
applications,  however,  will  receive  no 
special  consideration;  they  must  be 
submitted  as  new  applications  and  will 
be  evaluated  on  the  same  footing  as  all 
other  applications. 

Xn.  Commission  Assistance 

The  Grant  Staff  of  the  Commission  is 
available  to  any  organization  or 
individual  in  the  process  of  writing  a 
project  proposal. 

The  Commission  has  attempted  to 
make  the  application  procedure  and 
process  as  simple  as  possible. 
Nevertheless,  applicants  may  have  some 
questions  both  technical  and  general 
about  completing  the  application  for 
federal  assistance.  The  Grant  Staff  of 
the  Commission  urges  you  to  call  them 
for  assistance.  Once  an  application  is 
submitted  to  the  Commission,  changes 
cannot  be  made;  it  is  to  your  advantage, 
therefore,  to  make  sure  that  the 
application  is  properly  completed.  The 
staff  is  permitted  to  give  technical 
assistance  to  those  who  are  writing 
grant  proposals. 

When  you  are  writing  a  proposal, 
especially  if  the  project  calls  for  special 
participants  such  as  nationally  known 
scholars  or  curriculum  developers,  make 
sure  that  these  participants  have  at  least 
tentatively  committed  to  participate  in 
the  project,  contingent  upon  funding. 
Also,  include  any  letters  of  commitment 


from  cosponsoring  organizations  or 
supporting  organizations.  A  project  will 
be  given  more  credence  if  participants 
or  organizations  have  been  approached 
and  tentative  commitments  have  been 
made. 

Xin.  Submission  Procedures  and  Closing 
Dates  for  Receipt  of  Proposals 

Every  application  for  a  grant  from  the 
Commission  must  be  made  on 
application  forms  prescribed  by  the 
Commission.  A  complete  application 
package  consists  of  the  following  items: 

1.  Standard  Form  424  with 
attachments; 

2.  Proposal  abstract  (one  page): 

3.  Proposal  narrative  (5-15  double- 
spaced  typed  pages); 

4.  Proposal  budget  and  a  budget 
explanation. 

The  closing  date  for  receipt  of  grant 
applications  is  November  14, 1988. 

The  announced  closing  date  and 
procedures  for  guaranteeing  timely 
submission  will  be  strictly  observed. 
The  Commission  reserves  the  option  to 
invite  additional  applications  if  program 
funding  is  available.  If  new  applicants 
are  invited,  notification  will  be  placed  in 
the  Federal  Register. 

Applicants  also  should  note  that  the 
closing  date  is  the  same  regardless  of 
whether  the  application  is  mailed  or 
hand  delivered.  A  mailed  application 
meets  the  requirement  if  it  is  mailed  on 
or  before  the  stated  closing  date  and  the 
required  proof  of  mailing  is  provided. 
Proof  of  mailing  may  consist  of  one  of 
the  following:  (a)  A  legibly  dated  U.S. 
Postal  Service  postmark;  (b)  a  legible 
receipt  with  the  date  of  mailing  stamped 
by  the  U.S.  Postal  Service;  (c)  a  dated 
shipping  label,  invoice  or  receipt  from 
commercial  carrier  or.  (d)  any  other 
tangible  proof  of  mailing  acceptable  to 
the  Commission. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Commission  will 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark;  or,  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 
Please  use  first  class  mail.  All 
applicants  will  receive  acknowledgment 
notices  upon  receipt  of  proposals. 

Mailing  Address 

Commission  on  the  Bicentennial  of  the 
United  States  Constitution,  808  17th 
Street,  NW.,  Suite  800,  Washington,  DC 
20006.  Attn:  Anne  A.  Fickling,  Associate 
Director,  Educational  Grants  Program, 
Telephone  (202)  653-5110. 

Pinal  Proposals  Sent  by  Mail 

November  14, 1988. 
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Hand  Delivered  Final  Proposals 

Hand  delivered  Hnal  proposals  will  be 
accepted  daily  between  the  hours  of  8:30 
a.m.  and  5:30  p.m.,  Eastern  Standard 
Time  except  Saturdays,  Sundays,  and 
Federal  Holidays.  Proposals  will  not  be 
accepted  after  5:30  p.m.  on  any  closing 
date. 

Number  of  Copies  of  Final  Proposal 

All  applicants  must  submit  one  (1) 
signed  original  application  and  Ave  (5) 
copies.  Each  copy  must  be  covered  with 
Standard  Form  424.  Unsigned 
applications  will  be  refected. 

Proposal  Content 

Pr(^>osal8  must  be  concise  and  clearly 
written.  The  proposal  must  contain  the 
components  Usted  below: 

Title  Page:  Use  Standard  Form  424  (SF 
424).  Additional  instructions  are  printed 
on  the  reverse  side  of  SF  424. 

Abstract:  Attach  a  one-page,  double- 
spaced  abstract  following  SF  424.  This  is 
a  key  element  in  all  applications,  and 
should  include:  (1)  A  brief  description  of 
the  project;  (2]  the  proposed  activities; 
and,  (3)  the  project's  intended  outcome. 

Budget:  Applicants  will  prepare  a 
complete  budget  including  details  of 
expenditures  for  salary,  travel,  etc. 
Indirect  costs  may  be  assessed  at  a  rate 
previously  approved  by  another  agency 
of  the  federal  government.  Applicants 


who  need  to  establish  an  indirect  cost 
rate  should  contact  die  Cmnmission.  Be 
sure  to  include  TOTAL  project  cost, 
incorporatiiig  all  other  fulMling  sources. 

Budget  Explanation:  Applicants  will 
include  a  budget  statement  explaining 
(1)  the  basis  used  to  estimate  major 
costs  (professional  personnel 
consultants,  travel  and  indirect  costs] 
and  any  other  costs  that  may  appear 
unusual;  and  (2)  how  the  major  costs 
relate  to  the  proposed  budget  activities. 

Project  Narrative:  Applicants  Must 
Provide  a  Narrative  Statement  Limited 
to  Fifteen  Double-Spaced  Typed  Pages 
for  project  pn^osals.  Include  the 
following  information: 

P)  Project  Description:  A  description 
of  the  project  activities  and  how  they 
relate  to  the  selection  criteria; 

(II]  Outcome  and  (Hans  for  Wider 
Impact  A  description  of  the  project's 
outcome  and  prospects  that  the  project 
will  have  a  continuing  impact  and  will 
benefit  others  beyond  the  program 
participants  (provide  an  estimate  of 
number  of  teachers/students  who  wiU 
benefit);  be  sure  to  include  a  specific 
dissemination  plaiL 

(III]  Other  Aspects  of  the  Project  A 
description  of  any  other  especially 
significant  aspects  of  the  proposed 
project 

(IV]  Personnel  and  Institutional 
Information:  For  key  project  staff,  please 


attach  desCTiptions  of  relevant 
education  and  experience.  (Applicants 
may  submit  as  an  appendix  to  the 
proposal  up  to  ten  pages  of  background 
informatioD  on  their  institutions  or 
agencies  which  is  relevant  to  a  full 
understanding  of  the  significance  and 
feasibility  of  the  proposed  project) 

Equal  Opportunity 

The  Commission  on  the  Bicentennial 
of  the  United  States  Constitution  is 
responsible  for  ensuring  cmnpliance 
wiUi  and  enforcement  of  public  laws 
prohibiting  discrimination  because  of 
race,  color,  national  origin,  sex, 
handicap,  and  age  in  programs  and 
activities  receiving  federal  assistance 
under  this  grant  program.  Any  person 
who  believes  he  or  she  has  been 
discriminated  against  in  any  program, 
activity,  or  facility  receiving  a 
Commission  grant  should  write 
immediately  to  Director  of  Educational 
Programs,  Commission  on  the 
Bicentennial  of  the  United  States 
Constitution.  808 17th  Street  NW., 
Washington.  DC  20006. 
Authority  Citation 

Authority:  TiOe  V  of  Pub.  L  9»-104;  45  CFR 
Part  2010. 
Herbert  M.  Atherton, 

Director,  Educational  Programs. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No  0348-0043 


2  DATE  SUBMITTED 


ADn''f-3nt  'dendfief 


t.     T>PE  OF  SUBMISSION: 

Application 

□    Construction 

Q   Non-Constructton 


3   DATE  RECEIVED  BY  STATE 


Preappl/cation 
□   Constfuction 

n   Non-Construcfion 


State  Appiicat  on  ictenitLef 


4   DATE  RECEIVED  BY  FEDERAL  AGENCY 


Pedeiai  identitief 


S.   APPLICANTINFORMATION 


Legal  Name 


Organisational  Una 


Address  (give  city  county,  stale  ard  up  code) 


Name  and  teteutione  number  ot  the  person  to  be  contacted  on  maite'S  'Ojohmg 
this  application    tgive  area  code) 


u 


(    EMPLOYER  lOENTIFICAnON  NUMBER  (EIN|: 


7.  TYPE  OF  APPLICANT   •.enter  appropriate  tetter  in  bo>) 


t.  TYPE  OF  APPLICATION: 

□   New  □   Continuation  □   Revision 

If  Revision,  enter  appropriate  letter(s)  in  IxjKies)    |_J  l_J 

A  IrK'ease  Award  B  Decrease  Award  C  increase  Durat'on 

D  Decrease  Duration     Othe*  (specify) 


A  Sia'e  H  Independent  School  Dist 

9  County  I     Stale  Ccniiolled  'nstitut'on  oi  Higi-e'  Lear'.mg 

C  Municipal  J    Private  University 

D  Towns>"P  K    Indian  Tribe 

E  Interstate  L     Individual 

F  Intermunic  pal  M   Profit  O'ganisation 

G  Special  Disi'ict  N  Other  (Specify) 


J    NAME  OF  FEDERAL  AGENCY 


10.   CATALOG  OF  FEDERAL  DOMESTIC 
ASSISTANCE  NUMBER: 


TITLE 


11     DESCRIPTIVE  TITLE  OF  APPLICANTS  PROJECT: 


11.  AREAS  AFFECTED  BY  PROJECT  fci/iss   counties,  states   etc  j 


13.  PROPOSED  PROJECT: 


14    CONGRESSIONAL  DISTRICTS  OF 


Start  Date 


Ending  Date 


a  Applicant 


IS.  ESTIMATED  FUNDING: 


a    Federal 


b    Applicant 


c  Stale 


d  Local 


Othef 


I    Program  Income 


g  TOTAL 


00 


00 


00 


00 


00 


00 


00 


b  Protect 


1«  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE  ORDER  1337J  PROCESS? 

a        YES   THIS  Pf^EAPPLICATiON  APPLICATION  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  OOOER  12372  PROCESS  FOR  REVIEW  ON 


DATE 


b        NO    n    PROGRAM  S  NOT  COVERED  BY  E  O   12372 

□    OR  PROGRAM  MAS  NOT  BEEN  SELECTED  BY  STATE  POR  REVfW 


17.   IS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 

I    I   Yes        It  "Yes."  attach  an  enpianaiion 


□    No 


II.  TO  TM£  BEST  Of  MV  KNOWLEOOC  AND  BELIEF  ALL  DATA  IN  THIS  APPLICATION  PREAPPLICATION  ARE  TRUE  AND  CORRECT.  THE  DOCUMENT  HAS  BEEN  DULY 
AUTHORIZED  BY  THE  GOVERNING  BODY  Of  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE  ATTACHED  ASSURANCES  If  THE  ASSISTANCE  IS  AWARDED 


a  Typed  NarT>e  of  Autfiwi/ed  Representative 


b  Title 


d  Signature  of  Author. jed  Representative 


Previous  Editions  Not  Usable 


c    Telephone  numcie* 


e  Date  Sgr>ed 


Stan.1a'd  '=oim  424      .REV    4  88. 
P'esC'DoO  tyy  OMB  c  ^  v  A  lOJ 


Authorized  for  Local  Reproduction 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  a  standard  form  used  by  applicants  as  a  required  fiacesheet  for  preapplicatiom  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entry:  Item:  Entry: 


1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3 .  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

—  "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  eenstriKtion  or  real  property 
projects),  attach  a  map  showing  prqject  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  projjecL 


12.  List  only  the  largest  political  entities  aiTected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  iikUcate  onZv  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  ^eet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
srtfaject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
onicial  representative  must  be  on  file  in  the 
applicant's  ofHce.  (Certain  Federal  agendes  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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INSTRUCTIONS  FOR  THE  SF-424A 


General  Instructions 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A,B,C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case. 
Sections  A,B,  C,  and  D  should  provide  the  budget  for 
the  first  budget  p)eriod  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  single  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 
For  new  applications,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e),  (f),  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Lines  1-4,  Columns  (c)  through  (g.)  ( continued) 

For  continuing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f)  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f).  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-i  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  6j  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  (0  on  Line  5. 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Line  7  -  Enter  the  estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total  project  amount. 
Show  under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federai-Resources 

Lines  8-11  -  Enter  amounts  of  non-Federal  resources 
that  will  be  used  on  the  grant.  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet. 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a),  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant. 

Column  (c)  -  Enter  the  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  State  agency.  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and 
(d). 

Line  12  —  Enter  the  total  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Column  (f),  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 


Line  14    -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program  If  you  have  questions. 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 

As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  propier  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  .to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  §§  1681-1683,  and  1685  1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U  S,C.  §  794),  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  19V5,  as  amended  (42 
U  S.C  §§  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)the  Drug  Abuse  Ofiice  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse.  (D 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §§  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U  S  C  290  dd-3  and  290  ce 
3).  as  amended,  relating  to  confidentiality  oi 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U  S  C  § 
3601  et  seq  ),  as  amended,  relating  to  non 
discrimination  in  the  sale,  rental  or  Hnancing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made, 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  111  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  §§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  who-^e 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  US  C  §§  276a  to  27t'.a 
7),  the  Copeland  Act  (40  U  S  C  §  276c  and  18 
use.  §§  874).  and  the  Contract  Work  Hour?  and 
Safety  Standards  Act  (40  U  S.C  §§  327  333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreenients 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodpiains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use  §§  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U  S.C.  § 
7401  et  seq);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended.  (PL.  93-523),  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended.  (PL 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  §§  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
use.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544,  as  amended,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead  Based  Paint  Poisoning 
Prevention  Act  (42  U  S  C.  §§  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.123] 

Law-Related  Education  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  1989 

Note  To  Applicants:  This  notice  is  a 
complete  application  package 
containing  all  the  necessary  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  this 
program. 

Purpose  of  Program:  To  provide 
persons  with  knowledge  and  skills 
pertaining  to  the  law.  the  legal  process, 
the  legal  system,  and  the  fundamental 
principles  and  values  on  which  these  are 
based. 

Deadline  for  Transmittal  of 
Application:  October  17, 1988. 

Deadline  for  Intergovernmental 
Review:  December  16. 1988. 

Available  Funds:  The  Department  has 
requested  $3,200,000  for  this  program  for 
fiscal  year  1989.  However,  the  actual 
level  of  funding  is  contingent  upon  final 
congressional  action. 

Estimated  Range  of  Awards:  $10,000- 
$500,000. 

Estimated  Average  Size  of  Awards: 
$90,000. 

Estimated  Number  of  Awards:  35. 

Project  Period:  Up  to  12  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations).  Part  75  (Direct  Grant 
Programs),  Part  77  (Definitions  that 
Apply  to  Department  Regulations),  Part 
78  (Education  Appeal  Board),  Part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities)  and  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments);  and  (b)  The 
regulations  for  this  program  in  34  CFR 
Part  241. 

Description  of  Program:  Law-related 
education  is  designed  to  support  the 
development  of  an  educated  citizenry 
that  understands  and  participates 
effectively  in  our  democratic  system  of 
government.  It  seeks  to  (1)  give  persons, 
as  part  of  their  general  education, 
knowledge  and  skills  pertaining  to  the 
law,  the  legal  system,  the  legal  process, 
and  the  fundamental  values  and 
principles  on  which  they  are  based;  and 
(2)  help  children,  youth  and  adults 
become  more  informed  and  effective 
citizens. 


Invitational  Priorities 

The  Secretary  invites  applications  for 
projects  to  develop,  test,  demonstrate, 
and  disseminate  new  approaches  or 
techniques  in  law-related  education  that 
can  be  used  or  adopted  and  eventually 
institutionalized  by  other  agencies  and 
institutions.  The  Secretary  is 
particularly  interested  in  applications 
that  include  activities  designed  to  meet 
one  or  more  of  the  following  invitational 
priorities: 

(a)  Promote  and  foster  an  awareness 
of  the  fundamental  principles  of 
representative  democracy  and  the 
Federalist  concept  of  government  in  the 
United  States. 

(b)  Increase  knowledge  and 
understanding  of  the  function  of  law  in 
different  societies,  with  an  emphasis  on 
the  evolution  of  law  within  the  context 
of  Western  culture  and  civilization. 

(c)  Show  the  significance  of  moral  and 
ethical  choices  in  the  making  and 
following  of  laws. 

(d)  Increase  knowledge  and 
understanding  of  the  differing 
jurisdictional  authorities  and  functions 
of  local,  State,  and  Federal  court  and 
legal  systems  in  the  United  States. 

In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR 
75.105(c)(1),  an  application  that  meets  an 
invitational  priority  does  not  receive 
from  the  Secretary  a  competitive  or 
absolute  preference  over  other 
apphcations. 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  in 
evaluating  each  application: 

(a)  Institutionalizing  law-related 
education.  (35  points). 

The  likely  success  of  the  project  in 
helping  to  institutionalize  law-related 
education  programs  as  measured  by  the 
extent  and  quality  of  activities  that 
contribute  to— 

(1)  An  increase  in  the  number  of 
educators  and  others  who  are  competent 
in  law-related  education;  and 

(2)  The  development  of  partnerships 
among  State  educational  agencies,  local 
educational  agencies,  and  other  public 
and  private  agencies  for  the 
implementation  of  law-related  education 
programs  in  the  classroom. 

(b)  Plan  of  operation.  (15  points) 

(1)  The  quality  of  the  plan  of  operation 
for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 


(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  programs; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderiy. 

(c)  Quality  of  hey  personnel.  (15 
points) 

(1)  The  quality  of  the  key  personnel 
the  applicant  plans  to  use  in  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(2)  (i)  and 
(ii)  of  this  section  plans  to  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderiy. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and  training 
in  the  fields  related  to  the  objectives  of 
the  project,  as  well  as  other  information 
that  the  applicant  provides. 

(d)  Quality  of  project.  (15  points) 
The  likely  quality  of  the  project  as 

measured  by  the  following: 

(1)  Evidence  of  applicability  to 
classroom  use  and  age-level  of  students 
of  the  applicant's  materials,  programs, 
or  approaches  in  law-related  education. 

(2)  The  applicant's  and  the  staffs 
experience  in  and  knowledge  of  law- 
related  education. 

(3)  How  the  project  addresses  a 
diversity  of  learning  approaches  that 
are — 

(i)  Appropriate  to  the  students  to 
whom  the  project  is  directed; 

(ii)  Designed  to  address  gains  not  only 
in  students'  knowledge,  but  also  in  their 
skills;  and 
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(iii)  Balanced  and  based  on  sound 
scholarship  and  do  not  advocate 
particular  legal  or  political  viewpoints. 

(4)  The  involvement  of  the  appropriate 
State  educational  agency  or  agencies  in 
the  planning  and  conduct  of  the  project. 

(e)  Budget  and  cost  effectiveness.  [6 
points) 

(1)  The  extent  to  which  the  project  has 
an  adequate  budget  and  is  cost  elective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(f)  Evaluation  plan.  [7  points] 

(1)  The  quality  of  the  evaluation  plan 
for  the  project.  (See  34  CFR  75.590— 
Evaluation  by  the  grantee.] 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  quantifiable. 

(g)  Adequacy  of  resources.  (5  points] 

(1)  The  extent  to  which  the  applicant 
plans  to  devote  adequate  resoiu-ces  to 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  faciUties  that  the  appHcant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  -that 
the  apphcant  plans  to  use  are  adequate. 

Condition  of  Award:  An  LEA  that 
receives  a  grant  under  this  program 
must  provide  for  the  equitable 
participation  of  private  school  children 
in  the  project,  in  accordance  with 
section  586  of  the  Education 
Consolidation  and  Improvement  Act  of 
1981. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs]  and  the  regulations  in  34  CFR 
Part  79. 

iTie  objective  of  the  Executive  Order 
is  to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  fmancial  assistance. 

Applicants  must  contact  the 
appropriate  State  Sin^e  Point  of 
Contact  to  find  out  about,  and  to  comply 


with,  the  State's  process  under 
Executive  Order  12372.  AppHcants 
proposing  to  perform  activities  in  more 
than  one  State  should  contact, 
immediately  upon  receipt  of  this  notice, 
the  Single  Point  of  Contact  for  each 
State  and  follow  the  procedure 
established  in  those  States  under  the 
Executive  order.  If  you  want  to  know  the 
name  and  address  of  any  State  Single 
Point  of  Contact,  see  the  list  published 
in  the  Federal  Renter  on  November  18, 
1987,  pages  44338-^340. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  recommendations 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  frcun  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372— 
CFDA  No.  84.123.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-6440. 

Proof  of  mailing  will  be  determined  on 
the  same  basis  as  applications. 

Instructions  for  Transmittal  of 
Applications 

(a]  If  an  appUcant  wants  to  apply  for  a 
grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
CFDA  No.  84.123,  Washington,  DC 
20202;  or 

(2)  Hand  dehver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time]  on  the  deadline 
date  to:  U.S.  Department  of  Education. 
AppHcation  Control  Center,  Attention: 
CFDA  #84.123,  Room  3633,  Regional 
Office  Building  #3, 7th  and  D  Streets, 
SW.,  Washington,  DC  20202. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  cturier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 


(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  (rf  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

NotMv— (1)  The  U.&  PosUl  Service  does 
not  uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  an  applicant 
should  check  with  its  local  post  office. 

[2]  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the  application 
a  stamped,  self-addressed  postcard 
containing  the  CFDA  number  and  title  of  this 
program. 

(3)  The  applicant  must  indicate  on  the 
envelope  the  CFDA  iHimbeT^-«4.123 — of  the 
competition  under  which  the  application  is 
being  submitted. 

For  Further  Information  Contact: 
)anice  Williams-Madison,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  2065,  FOB  #8. 
Washington,  DC  20202.  Telephone:  (202) 
732-435a 

Application  Instructions  and  Forms: 
The  appendix  to  this  appUcation  is 
divided  into  three  parts.  These  parts  are 
organized  in  the  same  manner  diat  the 
submitted  application  should  be 
organized.  The  parts  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  SF-424  (Rev.  4/88)  and 
instructions. 

Budget  Information — Non- 
Constiniction  Programs  (SF-424A)  and 
instructions. 

Part  II:  Assurances — Non- 
ConstiTiction  Programs  (SF-424B). 
Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters:  Primary  Covered  Transactions 
(ED  Form  GCS-008)  and  instructions. 

Part  III:  Application  Narrative. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certification.  However,  the 
application,  the  assurances,  and  the 
certification  form  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

Program  Authority:  20  U.S.C.  3851. 

Dated:  August  2&.  1988. 
Wiiliam  D.  Hansen, 

Acting  Aasistant  Secretary  for  Elewentary 
and  Secondary  Education. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No  0344-0043 


I.     TV»C  or  SUBMISSIOM: 
*ppiicalion 
□    Cooslruction 


Pmapplication 
□  Conslruclioo 


Q   Noo-Coostructioo  □   Non-Coisiruction 


1.  DATE  SUSMITTED 


J  DATE  RECEIVED  IV  STATE 


4   DATE  RECEIVED  SV  FEDERAL  AQENCV 


Apoltcant  k3entifier 


State  Application  Identifier 


Federal  identitier 


S.   APM.ICANT  INF0RMAT10W 


Legal  Nafne 


Address  Igi^e  cry  ccunry  stale  aod  no  code) 


«.  EMPLOVER  lOENTIFICAnON  NUMBER  (EIN|: 


1.  TYPE  Of  APPLICATION: 

H    New  □   Continuation  □    Revision 

It  Revision  enter  aoprocate 'ettersl  n  txixesi    |_J  [_] 

A  Increase  Award  B  Decease  Award  C  increase  OuraiKXi 

0  Decrease  Duration     Oiner  (specifyl 


It.  CATALOG  Of  FEDERAL  DOMESTIC 
ASSISTANCE  NUMBER: 


8 


TITLE    Law-Related  Education  Program 


12.  AREAS  AfFECTEO  BY  PROJECT  «C'f/e]   counnes.  Stales   etc) 


It  PROPOSED  PROJECT 


Start  Date 


Ending  Date 


Organizational  Unit 


Name  and  lelepnone  number  o(  the  person  to  be  contacted  on  matters  involving 
tr\is  application  igive  area  code) 


1    TYPE  Of  APPLICANT   i»nrer  approonale  letter  in  boti 


u 


A  Stale  H  Independent  School  Oist 

B  County  I    State  Controlled  institui  on  ol  M.qrer  ^ea'^mg 

C  Municipal  J    Private  University 

0  Townsnip  K    Indian  Tribe 

E  Interstate  L    Individual 

F  Intermunicipal  M  Profit  Qrgani/ation 

G  Special  District  N  Oif>er  (Specify) 


1.    NAME  Of  FEDERAL  AGENCY 

U.S.    Department    of    Education 


II     DESCRIPTIVE  TITLE  Of  APPLICANTS  PROJECT 


14    CONGRESSIONAL  DISTRICTS  Of 


J  Applicant 


b  P'oiecl 


IS.  ESTIMATED  fUNOING: 


a    Federal 


b    Applicant 


c  State 


d  Local 


e  Other 


t    Program  Income 


g  TOTAL 


00 


.00 


00 


00 


00 


oo 


00 


l«  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE  OODSR  U372  PROCESS'' 

a         TE3    TT-iiS  PPEAPPLICATIC'vAPPLICATION  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  OWDER  12372  PROCESS  FO«  REVIEW  ON 


DATE 


b        NO    □    PROGRAM  iS  NOT  COVERED  BY  E  0   12372 

□    OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REV  EW 


17.  IS  TME  APPLICANT  DELINOUENT  ON  ANY  FEDERAL  DEBT? 

(l   Yes        It  "Yes. "  attach  an  explanation 


D  No 


II.  TO  THE  BEST  Of  MY  KNOWLEDGE  ANO  BELIEF  ALL  DATA  IN  THIS  APPLICATION. PREAPPLICATtON  ARE  TRUE  AND  CORRECT.  TME  DOCUMENT  MAS  BEEN  DULV 
AUTMOttlZED  BY  TME  GOVERNING  BOGY  Of  TME  APPLICANT  AND  TME  APPLICANT  WILL  COMPLY  WITM  TME  ATTACMED  ASSURANCES  If  TME  ASSISTANCE  IS  AWARDED 


a  Typed  Name  ol  Authorized  Representative 


b  Title 


d  Signature  ot  Authorized  Representative 


Previous  Eoitions  Not  usaO'e 


c  Telephone  rvumoer 


e  Dale  Signed 
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INSTRUCTIONS  FO«  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
esUblished  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 


Item: 
1. 

2 


Entrv: 


3 
4 


10. 


11 


Self-explanatory. 

Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

State  use  only  (if  applicable). 

If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space 
provided. 

Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

—  "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  AssisUnce 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


Item  Entrv: 

12      List  only  the  largest  political  entities  affected 
(eg..  State,  counties,  cities) 

13.  Self-explanatory 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi 
zation,  not  the  person  who   signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application  ) 
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BUDGET  INFORMATION  —  Non-Construction  Programs 

Sf  CTION  A  -  BUDGET  SUMMARY 

Grant  Program 

Functiort 

or  Activity 

(a) 

Catalog  of  Fad^al 

Domestic  Assistance 

Number 

(b) 

Estimated  Unobligated  Funds                    1 

1                                              New  or  Revised  Budget 

Federal 

(c) 

Nonfederal 

(d) 

Federal 

(•) 

Non-Federal 

(f) 

Total 

(g) 

1 

S 

$ 

S 

S 

s 

2 

3 

«. 

5.      TOTALS 

S 

% 

S 

S 

$ 

SECTION  B-BUDGtTCATEGOmiS                                                                                                                                        I 

(      ObiMtOassCatcgoriM 

ORANT  MOORAM.  FUNCTIOM  OR  ACTIVITV 

Total 

(5) 

(1) 

(2) 

(3) 

(«) 

a.     P»nonn«l 

s 

s 

S 

t 

s 

b.      Frif>g«  Benefits 

1 

t.      Traval 

tf.     Equipmant 

a.     Suppliai 

1 

t.      Contractual 

9.      Construction 

h.     Otttar 

i.       Total  Diract  Cbargas  (sum  of  6a  -  6h) 

■  1 

j.       mdiract  Charges 

k.     TOTALS  (sum  of  61  and  6| ) 

$ 

s 

»                                            » 

s 
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SECTION  C  -  NON-FEDERAL  RESOURCES 

(a)  Grant  Program 

(b)  Applicant 

(c)  State 

(d)  Other  Source* 

(e)  TOTALS 

8 

S 

S 

S 

« 

9. 

10 

11. 

12     TOTALS  (sum  of  hnej  8  and  11) 

s 

s 

s 

$ 

SECTION  0  •  FORECASTED  CASH  NEEDS 

13    Federal 

Total  lor  isl  Voar 

«tt  Ouarlar 

IndOuarlar 

Ird  Quarter 

4II<  Quart ar 

S 

$ 

s 

s 

% 

14.    NonF«<i«ral 

1 S     TOTAL  (sum  o<  lines  1 3  and  1 4) 

s 

s 

s 

s 

s 

SECTION  E  -  BUDGET  ESTIMATES  OF  FEDERAL  FUNDS  NEEDED  FOR  BALANCE  OF  THE  PROJEa 

(a)  Grant  Program 

rUTUMfUNCNNCrfMOOSIVMrX                                                                                                    | 

(b)  Fint 

(c)Secortd 

(d)  Third 

(e)  Fourth 

16 

S 

$ 

$ 

S 

17. 

It. 

i' 

19. 

JO     TOTALS  (sum  opines  1 6  - 1 9) 

$ 

S 

S 

$ 

SECTION  F  •  OTHER  BUDGET  INFORMATION 

(Attach  additional  Sheets  if  Necessary) 

21.    Direct  Charge! : 

22.   Indirect  Charges: 

23     Remarkt                                                                                                                                                                1 

eo 

a. 
n 
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INSTRUCTIONS  FOR  THE  SF-424A 


General  Instructions 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A,B,C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case. 
Sections  A,B,  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  single  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 
For  new  applications,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e),  (0,  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Lines  1-4,  Columns  (c)  through  (g.)  ( continued) 

For  continuing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (0  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(0.  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (0. 

Line  S  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-t  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  6j  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g),  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  (0  on  Line  5. 
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INSTRUCTIONS  FOR  THE  SF.424A  (continued) 


Line  7  -  Enter  the  estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total  project  amount. 
Show  under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant. 
Section  C.  Non-Federal-Resources 

Lines  8-11  -  Enter  amounts  of  non-Federal  resources 
that  will  be  used  on  the  grant.  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet. 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 
Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant. 

Column  (c)  -  Enter  the  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  State  agency.  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and 
(d). 

Line  12  —  Enter  the  total  for  each  of  Columns  (b)-(e) 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Column  (f).  Section  A. 

Section  D  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter 

from  the  grantor  agency  during  the  first  year. 


Line  14   -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and 
U. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note: 


CerUin  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representetive  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  ca{>ability  (including  funds  sufTicient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  aAer  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  S9  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statute*"  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  9§  1681-1683,  and  1685-1686). 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  U  SC.  §  794),  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U  SC  §§  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (PL.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §5  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U  S  C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  conndentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U  S  C  § 
3601  et  seq).  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made. 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  US  C.  SS  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U  S  C  §§  276a  to  276a- 
7),  the  Copeland  Act  (40  U  SC.  §  276c  and  18 
use.  §§  874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U  SC  $§  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements 


UMI 


Sianda'd  Pj'm  42  ig      ii  ^gi 
Presc'iDed  av  0M8  C'cuni  a  '02 


Authorized  for  Local  Reproduction 


10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988.  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use.  §§  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U  SO.  § 
7401  et  seq);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended.  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  §§  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic.rivers  system. 


13  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
use.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544,  as  amended,  7  U  S  C 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  -compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program  i 


'GNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 

TITLE 

APPLICANT  ORGANIZATION 

DATE  SUBMITTED 
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Certification  Regarding 

Debarment,  Suspension,  and  Other  Responsibility  Matters 

Primary  Covered  Transactions 


This  certification  is  required  by  Ifie  regulations  implementing  Executive  Order  12549.  Det)aiTiient  and  Suspension.  34  CFR  Part  85. 
Section  85.510,  Participants"  responsibilities.  The  regulations  were  published  as  Part  Vll  of  the  May  26. 1988  Federal  Register  (pages 
1 91 60-1 921 1 ).  Copies  of  the  regulations  may  be  obtained  by  contacting  ihe  U.S.  Department  of  Education.  Grants  and  Contracts  Service. 
400  Maryland  Avenue.  S.W.  (Room  3633  GSA  Regional  Office  Building  Uo.  3),  Washington,  DC.  20202,  telephone  (202)  732-2505. 

(BEFORE  COMPLETING  CERTIFfCATlON,  READ  INSTRUCTIONS  ON  REVERSE) 

(1 )  The  prospective  primary  participant  certifies  to  the  best  of  its  knowledge  and  belief,  that  it  and  its  pnncipals: 

(a)  Are  not  presently  deban^,  suspended,  proposed  (or  debarment,  declared  ineligible,  or  voluntarily  excluded  from  covered  transactions  by 
any  Federal  department  or  agency; 

(b)  Have  not  within  a  Ihree-year  period  preceding  this  proposal  been  convicted  of  or  had  a  civil  judgment  rendered  against  them  for 
commission  of  fraud  or  a  criminal  offense  in  connection  with  obtaining,  attempting  to  obtain,  or  performing  a  public  (Federal.  State  or  local) 
transaction  or  contract  under  a  public  transaction;  violation  of  Federal  or  State  antitmst  statutes  or  commission  of  embezzlement,  theft, 
forgery,  bribery,  falsification  or  destruction  of  records,  making  false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or  dvitly  charged  by  a  governmental  entity  (Federal.  State  or  local)  with  commission 
of  any  of  the  offenses  enumerated  in  paragra;^  1  )(b)  of  this  certflcatlon:  and 

(d)  Have  not  within  a  Ihree-year  period  preceding  this  applicatiorvproposal  had  one  or  more  public  transactions  (Federal,  State  or  local) 
terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary  participant  is  unable  to  certify  to  any  of  the  statements  in  this  certification,  such  prospective  participant  shall 
attach  an  explanabon  to  this  proposal. 


Name  And  Title  Of  Authorized  Representative 


Signature 


Date 
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Instructions  for  Certification 

1 .  By  signing  and  submitting  ttiis  proposal,  the  prospective  primary  participant  is  providing  the  certification  set  out  below. 

2.  The  inability  of  a  person  to  provide  the  certification  required  below  will  not  necessarily  result  in  denial  of  participation  in  this  covered 
transaction.  The  prospective  participant  shall  submit  an  explanation  of  why  it  cannot  provide  the  certification  set  out  below.  The  certification 
or  explanation  will  be  considered  in  connection  with  the  department  or  agenc/s  determination  whether  to  enter  into  this  ft-ansaction. 
However,  failure  of  the  prospective  primary  participant  to  furnish  a  certification  or  an  explanation  shall  disqualify  such  person  from 
participation  in  this  ti'ansaction. 

3.  The  certification  in  this  dause  is  a  material  representation  of  fact  upon  which  reOance  was  placed  when  the  department  or  agency 
determined  to  enter  into  this  transaction.  If  it  is  later  determined  that  the  prospective  primary  participant  knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies  available  to  the  Federal  Government,  the  department  or  agency  may  terminate  this  transaction  for 
cause  or  default. 

4.  The  prospective  primary  participant  shall  provide  immediate  written  notice  to  the  department  or  agency  to  whom  this  proposal  is 
submitted  if  at  any  time  the  prospective  primary  participant  learns  that  its  certification  was  erroneous  when  submitted  or  has  become 
erroneous  by  reason  of  changed  circumstances. 

5.  The  terms  "covered  transaction,"  "debased,"  "suspended,"  "ineligible."  Tower  ti'er  covered  transaction.'  "participant.'  "person.' 
•primary  covered  transaction,"  "principal,"  "proposal."  and  "voluntarily  excluded."  as  used  in  this  dause.  have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sections  of  the  rules  implementing  Executive  Order  1 2549.  You  may  contact  the  department  or  agency  to  which 
this  proposal  is  being  submitted  for  assistance  in  obtaining  a  copy  of  those  regulations. 

6.  The  prospective  primary  partidpant  agrees  by  submitting  this  proposal  that,  should  the  proposed  covered  transaction  be  entered  into, 
it  shall  not  knowingly  enter  into  any  lower  tier  covered  transaction  with  a  person  who  is  debarred,  suspended,  declared  ineligible,  or  voluntarily 
excluded  from  partidpation  in  this  covered  transaction,  unless  authorized  by  the  department  or  agency  entering  into  this  transaction. 

7.  The  prospective  primary  partidpant  further  agrees  by  submitting  this  proposal  that  it  will  indude  the  dause  titled  'Certification 
Regarding  Debarment,  Suspension,  Ineligibility,  and  Voluntary  Exdusion-Lower  Tier  Covered  Transactions."  provided  by  the  department  or 
agency  entering  into  this  covered  transaction,  without  modification,  in  all  k}wer  tier  covered  transactions  and  in  all  solidtations  ior  lower  tier 

covered  transactions. 

8.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification  of  a  prospective  partidpant  in  a  k}wer  tier  covered  transaction  that 
it  is  not  debanred,  suspended,  ineligible,  or  voluntarily  exduded  from  the  covered  transaction,  unless  it  knows  that  the  certification  is 
erroneous.  A  participant  may  dedde  the  method  and  frequency  by  which  it  determines  the  eligibility  of  its  prindpats.  Each  partidpant  may, 
but  is  not  required  to,  check  the  Nonprocurement  List  (Telephone  Number). 

9.  Nothing  contained  in  the  foregoing  shall  be  construed  to  require  establishment  of  a  system  of  records  in  order  to  render  in  good  faith 
the  certification  required  by  this  dause.  The  knowledge  and  information  of  a  partidpant  is  not  required  to  exceed  that  which  is  normally 
possessed  by  a  prudent  person  in  the  ordinary  course  of  business  dealings. 

10.  Except  for  transactions  authorized  under  paragraph  6  of  these  ins&u:tions,  if  a  partidpant  in  a  covered  tiransadion  knowingly  enters 
into  a  lower  tier  covered  transactnn  with  a  person  who  is  suspended,  debarred,  ineligible,  or  voluntary  exduded  from  partidpation  in  this 
transaction,  in  addition  to  other  remedies  available  to  the  Federal  Government  the  department  or  agency  may  terminate  this  transaction  for 
cause  or  default. 
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Instructions  for  Part  III — Application 
Narrative 

Prepare  the  program  narrative 
statement  in  accordance  with  the 
following  instructions  for  all  new  grant 
programs.  The  program  narrative  should 
not  exceed  twenty  (20)  double-spaced 
typed  letter  size  pages. 

1.  Objectives  and  Need  for  This 
Assistance 

Pinpoint  any  relevant  physical, 
economic,  social,  financial,  institutional, 
or  other  problems  requiring  a  solution. 
Demonstrate  the  need  for  assistance  and 
state  the  principal  and  subordinate 
objectives  of  the  project.  Supporting 
documentation  or  other  testimonies  from 
concerned  interests  other  than  the 
applicant  may  be  used.  Any  relevant 
data  based  on  planning  studies  should 
be  included  or  footnoted. 

2.  Results  or  Benefits  Expected 

Identify  results  and  benefits  to  be 
derived.  For  example,  when  applying  for 
a  grant  to  establish  a  neighborhood 
health  center  provide  a  description  of 
who  will  occupy  the  facility,  how  the 
facility  will  be  used,  and  how  the 
facility  will  benefit  the  general  public. 

3.  Approach 

a.  Outline  a  plan  of  action  pertaining 
to  the  scope  and  detail  of  how  the 
proposed  work  will  be  accomplished  for 
each  grant  program,  function  or  activity, 
provided  in  the  budget.  Cite  factors 
which  might  accelerate  or  decelerate  the 
work  and  your  reason  for  taking  this 
approach  as  opposed  to  other.  Describe 


any  unusual  features  of  the  project  such 
as  design  or  technological  innovations, 
reductions  in  cost  or  time,  or 
extraordinary  social  and  community 
involvement. 

b.  Provide  for  each  grant  program, 
function  or  activity,  quantitative 
monthly  or  quarterly  projections  of  the 
accomplishments  to  be  achieved  in  such 
terms  as  the  number  of  jobs  created;  the 
number  of  people  served;  and  the 
number  of  patients  treated.  When 
accomplishments  cannot  be  quantified 
by  activity  or  function,  list  them  in 
chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 

c.  Identify  the  kinds  of  data  to  be 
collected  and  maintained  and  discuss 
the  criteria  to  be  used  to  evaluate  the 
results  and  successes  of  the  project. 
Explain  the  methodology  that  will  be 
used  to  determine  if  the  needs  identified 
and  discussed  are  being  met  and  if  the 
results  and  benefits  identified  in  item  2 
are  being  achieved. 

d.  List  organizations,  cooperators. 
consultants,  or  other  key  individuals 
who  will  work  on  the  project  along  with 
a  short  description  of  the  nature  of  their 
effort  or  contribution. 

4.  Geographic  Location 

Give  a  precise  location  of  the  project 
or  areas  to  be  served  by  the  proposed 
project.  Maps  or  other  graphic  aids  may 
be  attached. 

5.  If  Applicable.  Provide  the  Following 
Information 

a.  For  research  or  demonstration 
assistance  requests,  present  a 


biographical  sketch  of  the  program 
director  with  the  following  information; 
name,  address,  phone  number, 
background,  and  other  qualifying 
experience  for  the  project.  Also,  list  the 
name,  training  and  background  for  other 
key  personnel  engaged  in  the  project. 

b.  Discuss  accomplishments  to  date 
and  list  in  chronological  order  a 
schedule  or  accomplishments,  progress 
or  milestones  anticipated  with  the  new 
funding  request.  If  there  have  been 
significant  changes  in  the  project 
objectives,  location  approach,  or  time 
delays,  explain  and  justify.  For  other 
requests  for  changes  or  amendments, 
explain  the  reason  for  the  change(s].  If 
the  scope  or  objectives  have  changed  or 
an  extension  of  time  is  necessary, 
explain  the  circumstances  and  justify.  If 
the  total  budget  has  been  exceeded,  or  if 
individual  budget  items  have  changed 
more  than  the  prescribed  limits 
contained  in  Attachment  K  to  Office  of 
Management  and  Budget  Circular  No. 
A-102,  explain  and  justify  the  change 
and  its  effect  on  the  project. 

c.  For  supplemental  assistance 
requests,  explain  the  reason  for  the 
request  and  justify  the  need  for 
additional  funding. 

6.  Applicants  should  refer  to  the 
Selection  Criteria  listed  in  this  Notice 
Inviting  Applications  for  New  Awards. 

(FR  Doc.  88-19845  Filed  8-31-88;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  Visayan 
Deer 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. __^ 

SUMMARY:  The  Service  determines 
endangered  status  for  the  Visayan  deer, 
a  manunal  found  only  in  the  central 
archipelago  of  the  Philippines.  It 
survives  in  a  very  restricted  range,  and 
is  jeopardized  by  human  habitat 
disruption  and  direct  killing.  This  rule 
implements  the  protection  of  the 
Endangered  Species  Act  of  1973,  as 
amended,  for  the  Visayan  deer. 
EFFECTIVE  DATE:  October  3, 1988. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection,  by 
appointment,  from  8:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  in  Room  537. 
1717  H  Street  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Charles  W.  Dane,  Chief,  Office  of 
Scientific  Authority  (Mail  Stop:  Room 
527,  Matomic  Building),  U.S.  Fish  and 
Wildlife  Service,  Washington,  DC  20240 
(202-653-5948  or  FTS  653-5948). 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Visayan  deer  {Cervus  alfredi] 
was  described  in  1870,  and  for  many 
years  thereafter  was  considered  a 
separate  species  (Taylor  1934).  In  recent 
decades,  however,  it  was  generally 
treated  as  a  subspecies  of  the  more 
widespread  Philippine  sambar  [C. 
man'annus],  or  even  of  the  common 
sambar  (C.  unJcolor)  found  throughout 
Southeast  Asia  (Honacki,  Kinman,  and 
Koeppl  1982;  Nowak  and  Paradiso  1983). 
Then,  Grubb  and  Groves  (1983),  in  a 
detailed  study  of  the  taxonomy  of 
Philippine  deer,  again  recognized  C. 
alfredi  as  a  full  species.  Moreover,  they 
considered  it  the  most,  or  perhaps 
second  most,  distinct  kind  of  sambar 
deer. 

According  to  Taylor  (1934),  C.  alfredi 
is  a  small  deer,  standing  about  25  inches 
(640  millimeters)  at  the  shoulder.  The 
ears,  tail,  and  antlers  (of  the  male)  are 
relatively  short.  The  hair  is  very  fine 
and  remarkably  dense  and  soft. 
Coloration  of  the  upper  parts  is 
generally  very  dark  brown,  and  the 
underparts  are  buffy.  The  shoulders, 
back,  and  sides  are  marked  throughout 
the  year  by  yellowish  white  spots. 
Grubb  and  Groves  (1983)  emphasized 


that  the  presence  of  a  spotted  adult  coat 
distinguishes  C.  alfredi  from  all  other 
sambar  deer.  C.  alfredi  also  differs  from 
the  others  in  its  fine  and  dense  pelage, 
in  having  a  relatively  narrow  skull,  and 
in  various  other  cranial  characters. 

As  pointed  out  by  Grubb  and  Groves 
(1983),  C.  alfredi  is  one  of  the  rarest 
deer,  with  only  11  museum  specimens 
being  reliably  recorded.  Its  range  is  the 
most  restricted  of  all  extant  species  of 
the  genus  Cervus.  It  is  known  only  from 
certain  of  the  Visayan  Islands  in  the 
central  archipelago  of  the  Philippines, 
and  not  from  the  larger  islands  of  Luzon 
or  Mindanao.  For  many  years  it  seems 
to  have  been  ignored  by  the  world's 
conservation  community,  perhaps 
because  it  was  thought  to  be  only  a 
subspecies  of  the  Philippine  sambar,  but 
also  because  so  little  was  known  of  its 
status.  There  has  been  a  recent  upsurge 
of  interest  by  the  Government  of  the 
Philippines  and  conservation 
organizations.  A  field  survey  by  the 
International  Union  for  Conservation  of 
Nature  and  Natural  Resources  (Cox 
1985)  has  clarified  the  precarious 
situation  of  this  rare  deer  and  shown 
that  it  warrants  classification  as 
endangered.  In  addition,  at  its  June  1986 
meeting,  the  American  Society  of 
Mammalogists  passed  a  resolution 
recognizing  that  the  Visayan  deer  is  in 
imminent  danger  of  extinction,  and 
encouraging  conservation  efforts. 

In  the  Federal  Register  of  August  19, 
1987  (52  FR  31051-31053),  the  Service 
published  a  proposed  rule  to  determine 
endangered  status  for  the  Visayan  deer. 
In  that  proposal,  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  comments  and 
information  that  might  contribute  to  the 
development  of  a  final  rule.  No 
responses  were  received. 

Summary  of  Factors  Affecting  the 
species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  as  determined 
that  the  Visayan  deer  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  Section  4(a)(l]  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.  ]  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  Section  4(a)(1). 
These  factors  and  their  application  to 
the  Visayan  deer  [Cervus  alfredi]  are  as 
follows  (information  from  Cox  1985. 
unless  otherwise  noted): 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 


of  its  habitat  arrange.  The  Visayan  deer 
originally  inhabited  eight  islands  in  the 
central  Philippine  archipelago:  Bohol. 
Cebu,  Guimaras,  Leyte.  Negros,  Panay, 
Samar,  and  Siquijor.  It  was  still  fairly 
widespread  in  the  early  20th  century, 
but  a  precipitous  decline  began  after 
World  War  II,  with  the  advent  of 
intensive  upland  logging.  Such  activity 
eUminated  much  of  the  dense  forest 
habitat  on  which  the  deer  depends,  and 
also  made  its  range  more  accessible  to 
settlers  and  hunters.  The  increasing 
human  population  in  the  region 
comprised  both  indigenous  peoples  and 
migrants  from  coastal  lowlands  and 
villages.  Each  group  practiced  slash  and 
bum  agriculture,  which  involves  clearing 
an  area  of  forest,  planting  and 
harvesting  crops,  and  then  moving  on  to 
another  area.  This  practice  has 
accounted  for  nearly  as  much  forest 
destruction  as  has  commercial  logging. 
In  an  ironic  twist,  the  latter  activity  was 
greatly  curtailed  in  the  Philippines  in 
1983;  but  the  resulting  unemployment 
forced  many  people  to  turn  to  slash  and 
bum  agriculture  and  to  subsistence 
hunting. 

Dr.  Lawrence  R.  Heaney  (U.S. 
National  Museum  of  Natural  History, 
pers.  comm.,  1987),  an  authority  on  the 
mammals  of  the  Philippines,  reports  that 
in  the  area  occupied  by  the  Visayan 
deer  "the  habitat  has  been  destroyed  at 
a  rate  that  is  truly  frightening.  On 
Negros  Island,  for  example,  were  I  and 
my  students  have  done  extensive  field 
work  since  1981.  we  have  documented  a 
reduction  in  primary  forest  from  60 
percent  of  the  island's  area  at  the  end  of 
World  War  II  to  6  percent  currently. 
There  is  no  island  that  is  exempt  from 
this." 

Habitat  loss  has  been  so  devastating 
that  the  Visayan  deer  is  thought  to  have 
disappeared  entirely  from  the  islands  of 
Bohol,  Cebu,  Guimaras,  and  Siquijor.  It 
still  survives  on  the  other  four  islands  of 
its  original  range,  but  only  in  relatively 
small  and  isolated  patches  of  remnant 
habitat.  Two  extremely  localized 
populations  are  known  on  Leyte,  one  in 
the  north  and  one  in  the  south  of  the 
island.  There  are  also  four  small  groups 
in  south-central  Samar  and  two  in 
southern  Negros.  On  Panay,  the  Visayan 
deer  is  still  found  in  six  parts  of  the 
western  mountain  chain.  The  largest 
group  is  in  the  Mount  Madja-as/Mount 
Baloy  area,  but  if  the  current  rate  of 
habitat  loss  and  hunting  pressure 
continues,  even  this  population  would 
not  be  expected  to  survive  to  the  end  of 
the  century. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Although  the  Visayan  deer  is 
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protected  by  Philippine  law,  hunting 
pressure  is  intense,  especially  during  the 
dry  season  when  the  forests  are  more 
accessible.  The  deer  is  sought  as  a 
source  of  food  by  both  indigenous 
peoples  of  the  region  and  increasing 
numbers  of  immigrants  from  crowded 
towns  and  coastal  areas.  It  is  not  only 
shot,  but  is  trapped,  snared,  and  run 
down  with  dogs. 

C.  Disease  or  predation.  Not  know  to 
be  factors  at  the  present  time. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Visayan 
deer  is  legally  protected  by  the 
Philippine  Government,  and  its  habitat 
also  falls  to  some  extent  within  parks 
and  reserves.  Such  protective 
mechanisms,  however,  are  having  only  a 
slight  effect.  Although  the  present 
Government  is  highly  concerned  about 
the  status  of  the  deer  and  its  habitat, 
enforcement  personnel  and  funding  for 
conservation  efforts  are  very  limited. 
Rangers  can  do  little  to  cover  all  the 
remote  areas  where  illegal  hunting  and 
forest  destruction  are  taking  place  (see 
also  "E"  below).  The  Government  has 
attempted  to  establish  a  captive 
breeding  facility,  but  no  success  has  yet 
been  achieved  and  funds  are  badly 
needed  to  improve  the  operation. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
Visayan  deer  occurs  to  a  large  extent  in 
areas  that  are  sometimes  under  the 
influence  of  revolutionary  forces  and 
where  military  operations  are  carried 
out.  Such  activity  places  further 
restrictions  on  the  ability  of  the 
Government  to  enforce  protective  laws 
and  undertake  conservation  measures. 

The  decision  to  determine  endangered 
status  for  the  Visayan  deer  was  based 
on  an  assessment  of  the  best  available 
scientific  information,  and  of  past, 
present,  and  probable  future  threats  to 
the  species.  A  decision  to  take  no  action 
would  exclude  this  mammal  from 
benefits  provided  by  the  Endangered 
Species  Act.  A  decision  to  determine 
only  threatened  status  would  not 
adequately  reflect  the  evident  rarity  and 
multiplicity  of  problems  confronting  the 
species.  Critical  habitat  is  not  being 
determined,  as  such  designation  is  not 
applicable  to  foreign  species. 


Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  conservation 
measures  by  Federal,  international,  and 
private  agencies,  groups,  and 
individuals. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  Usted  as  endangered 
or  threatened  and  with  respect  to 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  Usted  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  the  Service.  With 
respect  to  the  Visayan  deer,  no  such 
Federal  actions  are  now  known. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  under  certain 
circumstances.  Regulations  governing 
permits  are  codified  at  50  CFR  17.22  and 
17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance 
propagation  or  survival,  or  for  incidental 
taken  in  connection  with  otherwise 
lawful  activities.  In  some  instances, 
permits  may  be  issued  during  a  specified 
period  of  time  to  relieve  undue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  available.  With  respect 
to  the  Visayan  deer,  no  permits  for 
import,  export,  or  undue  economic 
hardship  are  now  anticipated. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 


Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  of 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth        , 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205,  87  Stat.  884;  Pub. 
L.  94-359,  90  Stat.  911;  Pub.  L  95-632.  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat.  1225;  Pub.  L.  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  seq.):  Pub. 
L.  99-625, 100  Stat.  3500;  unless  otherwise 
noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
"MAMMALS,"  to  the  List  of  Endangered 
and  Threatened  Wildlife: 

§  17.1 1    Endangered  and  tttreatened 
wildlife. 


(h) 
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Dated:  August  18, 1988. 
SMuRaooe. 

Acting  Assutaat  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  88-19941  Filed  8-31-88;  8:45  am] 
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EndangMoed  end  Threatened  WUdUfe 
end  Plente;  Detennlnatiqn  of 
Tttreetened  Stetue  for  Aedeptes 
MeedH  (Meed's  Milkweed) 

AOENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 


;  The  Service  detennines 
Asclepias  meadii  (Mead's  milkweed),  a 
prairie  perenniaL  to  be  a  threatened 
species  under  the  authority  of  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended.  Approximately  81 
populations  are  ciurently  known;  59  in 
Kansas,  3  in  Illinois,  2  in  Iowa,  and  17  in 
Missouri.  The  plant  is  believed 
extirpated  from  Indiana  and  Wisconsin. 
It  is  threatened  by  destruction  and 
modification  of  the  "tall  grass"  prairie 
due  to  agricultural  expansion,  lu-ban 
growth,  and  agricultured  practices  such 
as  mowing  and  grazing,  which  are 
detrimental  to  the  plant's  reproductive 
cycle.  This  action  will  implement 
Federal  protection  provided  by  the  Act 
for  Aaclepias  meadii. 
EFFECTIVE  DATE:  October  3, 198a 
ADORESSCS:  llie  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Service's  Regional  Office  of 
Endangered  Species,  Federal  Building, 
Fort  Snelling,  Twin  Cities,  MN  55111. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  M  EngeL  Endangered  Species 
Coordinator  (see  ADDRESSES  section) 
at  612/725-3276  or  FTS  725-3276. 
SUPPLEMENTARY  INFORMATION: 

Background 

Asclepias  meadii  (Mead's  milkweed) 
was  first  collected  by  Dr.  Samuel 
Bamum  Mead  in  Hancock  County, 
Illinois,  in  1843,  and  subsequently 
described  by  John  Torrey  in  an  1856 
addendum  to  the  second  edition  of 
Gray's  Manual  of  Botany  (Betz  1967). 


Asclepias  meadii  is  a  perennial  that 
usually  occurs  in  virgin  prairie  as  a 
solitary  plant  or  with  a  few  closely 
associated  individuals  (Kurz  and  Bowles 
1981).  Ronald  McGregor  (University  of 
Kansas,  pers.  comm.  1985)  has  found 
Asclepias  meadii  only  in  tall  grass 
prairies.  Morgan  (1980)  reports  that 
Missouri  populations  are  foimd  in 
implowed  bluestem  prairie  in  the 
imglaciated  region  of  the  State  where 
the  soils  are  deep  silt  loam.  Betz  and 
Hohn  (1978)  report  that  this  species 
occurs  on  virgin  mesic  silt  loam  prairies 
and  occasionally  on  limestone  glade 
prairies  in  Missouri  and  southern 
Illinois.  Betz  and  Hohn  (1978),  and  Kurz 
and  Bowles  (1981)  report  that  very  few 
individual  plants  are  found  at  any  given 
population,  with  most  populations 
containing  less  than  a  dozen  plants. 
Ralph  Brooks  (Kansas  Biological  Survey, 
pers.  comm.  1986)  reports  that 
populations  in  Kansas  seem  to  average 
about  20  plants  each.  Craig  Freeman 
(Kansas  Natural  Heritage  Program,  pers. 
comm.  1988)  recently  reported  that 
approximately  20  percent  of  the  known 
Kansas  populations  contained  over  100 
plants,  and  were  of  high  quality. 
Associated  species  found  with 
Asclepias  meadii  are  Sorghastnim 
nutans,  Andropogon  gerardii, 
Petalostemum  candidum,  Gentiana 
puberula.  Ruellia  humilis,  and  Silphium 
laciniatum  (Betz  and  Hohn  1978). 
Platanthera  praeclara  (Western  prairie 
hinged  orchid)  recently  segregated  as  an 
allopatric  species  from  Platanthera 
leucophaea  (Eastern  prairie  fringed 
orchid)  and  considered  as  a  candidate 
for  Federal  listing  is  also  associated 
with  Asclepias  meadii  at  several 
locations  in  Kansas  (Sheviak  and 
Bowles,  pers.  comm.  1986). 

Asclepias  meadii  usually  commences 
its  seasonal  growth  in  mid  to  late  April. 
It  has  a  solitary,  slender,  unbranched 
stalk,  8-18  inches  (20-40  centimeters) 
high,  without  hairs,  but  with  a  whitish, 
waxy  covering.  The  leaves  are  opposite, 
broadly  ovate,  2-3  inches  (5-7.5 
centimeters)  long,  3/8-2  inches  (1-5 
centimeters)  broad,  without  hairs  and 
also  with  a  whitish,  waxy  covering.  A 
solitary  umbel  at  the  top  of  a  long  stalk 
has  6-15  greenish  ivory/cream  colored 
flowers  which  appear  in  late  May  and 
early  June.  Young  green  fruit  pods 


appear  by  late  Jime  and  reach  their 
maximum  lengUi  of  1.5-3  inches  (4-8 
centimeters)  by  late  August  or  early 
September.  As  these  pods  mature  they 
darken  and  the  hairy  seeds  borne  within 
are  mature  by  mid  October  (Morgan 
198a  Kurz  and  Bowles  1981). 

Historically  Asclepias  meadii  ranged 
throughout  much  of  the  "tall  grass" 
prairie.  It  is  now  restricted  to  81  known 
sites  in  23  counties  within  Illinois,  Iowa, 
Kansas,  and  Missotui.  It  is  thought  to  be 
extirpated  in  Indiana  and  Wisconsin 
(Bacone  et  al  1981,  Alverson  1981).  In 
Illinois  the  plant's  former  range  of  seven 
coimties  has  been  reduced  to  two;  Ford 
and  Saline  Counties,  where  two  of  the 
three  populations  are  found  on  public 
land  administered  by  the  U.S.  Forest 
Service.  The  other  population  occiu'S 
within  a  railroad  right-of-way  (Kurz  and 
Bowles  1981).  llie  plant's  range  in 
Missouri,  once  covering  11  counties,  as 
reported  by  Betz  and  Hohn  (1978),  has 
now  been  reduced  to  seven  counties: 
Barton,  Benton,  Dade,  Pettis,  Polk,  SL 
Clair,  and  Vernon  (S.Moi:gan  Missouri 
Department  of  Conservation,  pers. 
comm.  1986).  Nine  of  the  17  extant 
Missouri  populations  are  in  public 
ownership.  Watson  (1983)  reported  that 
Asclepias  meadii  was  historically 
known  from  five  counties  in  Iowa,  but 
all  had  been  extirpated.  A  recent  report 
by  M.  Leoschke  (Iowa  Department  of 
Natural  Resources,  pers.  comm.  1986) 
reveals  one  population  with  one  plant  in 
Warren  County,  Iowa.  Larry  Wilson 
(Iowa  Department  of  Natural  Resources, 
pers.  comm.  1987)  reports  another 
population  %vith  six  plants  in  Adair 
County.  All  of  the  Iowa  plants  are  on 
private  land  and  unprotected  from 
habitat  alteration.  McGregor  (pers. 
comm.  1965)  reported  11  populations  of 
Asclepias  meadii  in  9  Kansas  counties 
(Anderson.  Bourbon,  Coffey,  Douglas. 
Franklin,  Jefferson,  Johnson, 
Leavenworth,  and  Miami).  Brooks  (pers. 
comm.  1986)  reports  that  field  survey 
work  conducted  in  these  nine  counties, 
as  well  as  Allen  and  Linn  counties 
during  the  summer  of  1986,  resulted  in 
the  discovery  of  29  additional 
populations.  More  recent  survey  results 
show  19  new  populations,  with  one  of 
these  in  Neosho  county  (C.  Freeman, 
pers.  comm.  1988).  Only  the  population 


in  Jefferson  county  is  protected.  A 
population  in  Douglas  county  and 
another  in  Leavenworth  county  have 
been  destroyed. 

Federal  Government  actions  on 
Mead's  milkweed  began  with  section  12 
of  the  Endangered  Species  Act  of  1973 
(Act),  which  directed  the  Secretary  of 
the  Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51,  was  presented  to  Congress  on 
January  9, 1975.  On  July  1. 1975,  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  Smithsonian  Institution  report  as 
a  petition  within  the  context  of  section 
4(c)(2),  now  section  4(b)(3)(A)  and  of  its 
intention  thereby  to  review  the  status  of 
the  plant  taxa  named  within.  On  June  16, 
1976,  the  Service  published  a  proposed 
rule  in  the  Federal  Register  (41  FR  24523) 
to  determine  approximately  1,700 
vascular  plant  species  to  be  endangered 
species  pursuant  to  section  4  of  the  Act. 
The  list  of  1,700  plant  taxa  was 
assembled  on  the  basis  of  comments 
and  data  received  by  the  Smithsonian 
Institution  and  the  Service  in  response 
to  House  Document  No.  94-51  and  the 
jiily  1, 1975,  Federal  Register 
publication.  Asclepias  meadii  [Mead's 
milkweed)  was  included  in  the  July  1, 

1975,  notice  of  review  and  the  June  16, 
1976  proposal.  General  comments 
received  in  relation  to  the  1976  proposal 
were  summarized  in  the  Federal 
Register  on  April  26, 1978  (43  FR  17909). 

On  December  10, 1979,  the  Service 
.  published  a  notice  (44  FR  70796) 
withdrawing  the  portion  of  the  June  16, 

1976.  proposal  that  had  not  been  made 
final,  along  willi  fnur  other  proposals 
that  had  expired  due  to  a  procedural 
requirement  of  the  1978  Amendments  to 
the  Act.  On  December  15, 1980,  the 
Service  published  a  revised  notice  of 
review  for  native  plants  in  the  Federal 
Register.  Asclepias  meadii  was  included 
in  that  notice  as  a  category  1  species.' 
Category  1  species  are  those  for  which 
data  in  the  Service's  possession  indicate 
that  proposing  to  list  is  warranted.  On 
September  27, 1985  (50  FR  39525)  the 
Service  again  published  a  revised  notice 
for  native  plants  in  the  Federal  Register 
Asclepias  meadii  was  included  in  that 
notice  as  a  category  2  species.  Category 
2  species  are  those  for  which  the  Service 
believes  additional  data  must  be 
obtained  before  a  proposal  to  list  is 
warranted.  Status  information  received 
since  the  September  27, 1985  (50  FR 
39525)  notice  indicated  that  proposing  to 
list  Asclepias  meadii  as  a  threatened 
species  was  warranted.  On  October  21, 
1987,  the  Service  published  in  the 


Federal  Register  (52  FR  39255)  a 
proposal  to  list  Asclepias  meadii  as  a 
threatened  species.  TTie  Service  now 
determines  Asclepias  meadii  to  be  a 
threatened  species  with  the  publication 
of  this  final  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  October  21, 1987,  proposed  rule 
(52  FR  39255)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices  inviting 
public  conmient  were  published  in  the 
following  newspapers:  The  Daily 
Register,  Harrisburg,  Illinois;  Paxton 
Record,  Paxton,  Illinois;  Record  Herald 
and  Indianola  Tribune,  Indianola,  Iowa; 
Coffee  County  Today,  Burlington, 
Kansas;  The  Lawrence  Daily  Journal- 
World,  Lawrence,  Kansas;  The 
Leavenworth  Times,  Leavenworth, 
Kansas;  Ottawa  Herald,  Ottawa, 
Kansas;  Benton  County  Enterprise, 
Warsaw,  Missouri;  Bolivar  Herald-Free 
Press,  Bolivar,  Missouri;  The  Daily  Mail, 
Nevada,  Missouri;  Greenfield  Vedette, 
Greenfield,  Missouri;  Lamar  Democrat, 
Lamar,  Missouri:  Springfield  News- 
Leader.  Springfield.  Missouri,  and  St. 
Clair  County  Courier,  Osceola, 
Missouri.  Eight  comments  were  received 
and  are  discussed  below. 

Comments  supporting  the  listing  were 
received  from  the  U.S.  Forest  Service, 
The  Nature  Conservancy,  Iowa 
Department  of  Natural  Resources, 
Missouri  Department  of  Conservation, 
Indiana  Department  of  Natural 
Resources,  and  two  private  citizens.  The 
Nebraska  Statewide  Arboretum  did  not 
take  a  position  on  the  listing,  but  did 
offer  findings  from  germination  studies. 
The  Missouri  Department  of 
Conservation  requested  that  critical 
habitat  not  be  designated  because 
publishing  a  critical  habitat  map  may 
result  in  further  population  decline  due 
to  collecting.  The  U.S.  Forest  Service 
reported  that  a  recovery  effort  for 
Mead's  milkweed  has  begun  on  the 
Shawnee  National  Forest  in  Saline 
County,  Illinois,  where  burning  and 
vegetation  control  measures  are  being 
initiated.  The  Iowa  Department  of 
Natural  Resources  provided  information 
about  a  recently  discovered  population 
of  Mead's  milkweed  in  Adair  County. 


Summary  of  Factors  Affecting  the 
Spedes 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  set  forth 
the  procedures  for  adding  species  to  the 
Federal  Hsts.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the  five 
factors  described  in  Section  4(a)(1). 
These  factors  and  their  application  to 
Asclepias  meadii  Torr.  (Mead's 
milkweed)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Asclepias  meadii 
is  threatened  by  the  elimination  of  its 
"tall  grass"  prairie  habitat  due  to  urban 
development,  agricultural  expansion 
and  detrimental  agricultural  practices. 
McGregor  (pers.  comm.  1985)  reports 
that  over  the  last  40  years  he  has 
observed  the  slow  elimination  of  prairie 
hay  meadows  through  plowing, 
conversion  to  grazing,  and  development. 
Betz  and  Hohn  (1978)  also  note  that 
prairie  hay  meadows  are  being  plowed 
and  put  into  grain  crops;  even  those  hay 
meadows  remaining,  are  mowed  once  or 
twice  each  year  before  Asclepias  meadii 
plants  are  able  to  set  seeds.  McGregor 
(pers.  comm.  1985)  also  reports  that 
yearly  mowing  of  these  tall  grass 
prairies  where  Asclepias  meadii  is 
found  severely  restricts  the  plants 
reproduction  and  any  chance  for 
increased  distribution.  Kurz  and  Bowles 
(1981)  report  that  Asclepias  meadii 
populations  occurring  within  railroad 
rights-of-way  in  Ford  County,  Illinois, 
are  threatened  by  erosion,  lack  of  fire, 
use  of  herbicides  and  plowing,  while  the 
populations  in  Saline  County  are 
threatened  by  woody  encroachment  and 
trampling  by  hikers.  McGregor  (pers. 
comm.  1985)  reports  that  one  of  the  best 
Kansas  populations,  the  one  in  which 
Brooks  counted  800-1,000  plants  in  1985. 
is  in  an  area  certain  to  be  developed  for 
housing  in  the  next  few  years.  Another 
large  population  of  Mead's  milkweed 
may  be  threatened  if  a  proposed 
perimeter  highway  around  Lawrence, 
Kansas,  is  constructed.  Larry  Gale 
(Missouri  Department  of  Natural 
Resources,  pers.  comm.  1987)  believes 
the  principal  threat  to  the  species  in 
Missouri,  has  been  the  loss  of  suitable 
habitat,  combined  with  continual  hay 
mowing  and  intensive  grazing. 

B.  Overutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes.  Commercial  trade  of  this  plant 
is  not  known  to  exist,  but  collection 
could  reduce  populations  in  more 
accessible  sites. 


BEST  COPY  AVAILABLE 


33994      Federal  Register  /  Vol.  53.  No.  170  /  Thursday.  September  1.  1988  /  Rules  and  Regulations 


C.  Disease  or  predation.  McGregor 
(pers.  comm.  1985)  reports  that  it  is  not 
unusual  to  find  aerial  portions  of 
Asclepias  meadii  plants  suddenly 
wilting  and  dying  because  of  infestation 
of  a  beetle  larvae  (Curculionidae]  in  the 
footstalk.  McGregor  (pers.  comm.  1985) 
also  notes  that  other  insects  puncture 
the  peduncle,  killing  the  inflorescence 
just  at  the  blooming  period.  Betz  and 
Hohn  (1978)  report  that  the  larvae  of 
Tetraopes  femoratus  are  destructive  to 
the  small  root  system  of  Asclepias 
meadii,  but  not  to  the  larger  milkweeds 
such  as  Asclepias  syriaca  and  Asclepias 
sullivantii  which  seems  to  tolerate  more 
infestation  than  Asclepias  meadii. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Asclepias 
meadii  is  officially  listed  as  endangered 
by  the  States  of  Illinois,  Iowa,  and 
Missouri.  Kansas  does  not  have  specific 
legislation  or  rules  to  protect 
endangered  or  threatened  plants.  Illinois 
law  protects  those  endangered  and 
threatened  plants  found  on  State 
property  and  prohibits  taking  State 
endangered  plants  without  written 
permission  of  the  owner;  it  also 
prohibits  sale  of  State  endangered 
plants.  State  permits  are  required  for 
taking  or  possessing  Federal  endangered 
plants.  Iowa  regulations  prohibit 
removal,  possession,  and  sale  of  any 
plant  species  on  the  Federal  or  State 
lists.  The  Missouri  regulations  prohibit 
exportation,  transportation,  or  sale  of 
plants  on  the  State  or  Federal  lists; 
collecting,  digging,  or  picking  any  rare  or 
endangered  plant  without  permission  of 
the  property  owner  is  prohibited. 
Although  Asclepias  meadii  is  offered 
various  forms  of  protection  under  these 
State  laws,  monitoring  and  enforcement 
are  difficult  due  to  limited  personnel. 
While  approximately  15  percent  of  the 
known  populations  oi  Asclepias  meadii 
are  located  on  public  lands  and  receive 
some  form  of  protection,  the  majority  of 
the  known  populations  are,  as  yet, 
unprotected.  The  Conservation  Reserve 
Program  provision  of  the  Food  Security 
Act  of  1985  {Pub.  L  99-198)  provides  an 
opportunity  for  landowners  to  take 
highly  erodible  land  out  of  annual  crop 
production  and  receive  annual  rental 
payments  for  applying  soil  conservation 
measures.  However,  virgin  prairies 
where  Asclepias  meadii  is  found,  do  not 
qualify  for  this  type  of  conservation 
treatment,  and  hence,  afforded 
protection  from  annual  mowing  is 
limited.  We  are  not  aware  of  any 
populations  of  Asclepias  meadii  in  the 
Conservation  Reserve  Program.  The 
"Sodbuster"  provision  of  the  Food 
Security  Act  of  1985  is  aimed  at  reducing 
the  conversion  of  highly  erodible  lands 


to  agriculture  production.  Some  virgin 
prairies  where  Asclepias  meadii  occurs 
could  be  protected  under  this  regulation. 
The  Endangered  Species  Act  offers 
possibilities  for  additional  protection  of 
this  taxon  through  Section  6  by 
cooperation  between  the  States  and  the 
Service,  and  through  Section  7 
(interagency  cooperation)  requirements. 
The  Endangered  Species  Act  would 
afford  additional  protection  to  Asclepias 
meadii. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Betz 
and  Hohn  (1978)  report  that  the  low 
number  of  individual  plants  at  any  one 
site  do  not  attract  potential  pollinators, 
possibly  the  cause  for  low  reproduction 
success.  Betz  and  Hohn  (1978)  also 
report  that  studies  at  the  Morton 
Arboretum  indicate  five  to  eight  years 
are  necessary  for  plants  to  mature  from 
seed.  McGregor  comments  that  Kansas 
populations  of  Asclepias  meadii  tend  to 
have  larger  numbers  of  plants  in  some 
years  and  fewer  in  others.  Betz  and 
Hohn  (1978)  have  also  observed  that 
individual  plants  produce  flowers  for 
two  or  three  years  and  then  rest,  and  in 
some  cases  completely  disappear  for  a 
few  years.  Research  is  needed  to  better 
understand  this  fluctuation  phenomenon 
in  order  to  maintain  and  promote  the 
species.  James  Locklear  (Nebraska 
Statewide  Arboretum,  pers.  conun.  1987) 
has  found  the  germination  and  survival 
rates  of  Asclepias  meadii  to  be  poor, 
ranging  from  23-33  percent.  Locklear 
believes  poor  germination  success  may 
substantiate  the  theory  that  the  plant  is 
self-sterile.  L.R.  Gale  (pers.  comm.  1987) 
also  reports  low  germination  and  seed 
production  in  Missouri.  Gale  also 
mentions  that  the  plant's  inabihty  to 
produce  high  levels  of  latex  to  repulse 
herbivores,  may  be  a  detriment  to 
survival. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Asclepias 
meadii  as  threatened.  Eighty-one 
populations  of  this  species  are  known  to 
exist.  Eighty-five  percent  of  the 
populations  are  on  privately  owned 
property  and  receive  no  protection  or 
management  designed  to  enhance  the 
species'  continued  existence. 
Threatened  status  is  appropriate 
because  without  protection  and  further 
research  the  vulnerabiUty  of  this  species 
will  continue.  For  reasons  detailed 
below,  it  Is  not  considered  prudent  to 
designate  critical  habitat. 


Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  that  is 
considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The 
designation  of  critical  habitat  is  not 
considered  to  be  prudent  when  such 
designation  would  not  be  of  net  benefit 
to  the  species  involved  (50  CFR  424.12). 
The  Service  believes  that  designation  of 
critical  habitat  for  Asclepias  meadii 
would  not  be  prudent  because  no 
benefit  to  the  species  can  be  identified 
that  would  outweigh  the  potential  threat 
of  vandalism  or  collection,  which  might 
be  exacerbated  by  the  publication  of  a 
detailed  critical  habitat  map. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  hsted  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition,  if  necessary,  and 
cooperation  with  the  States.  It  also 
requires  that  recovery  actions  be  carried 
out  for  all  hsted  species.  Such  actions 
are  initiated  by  the  Service  following  the 
listing.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  collecting  are  discussed,  in  part, 
below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  result  in 
destruction  or  adverse  modification  of 
critical  habitat,  if  any  is  being 
designated.  Section  7(a)(2)  of  the  Act. 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species,  the  responsible 
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Federal  agency  must  enter  into  formal 
consultation  with  the  Service. 

The  Food  Security  Act  of  1985  (Pub.  L 
99-198)  also  provides,  at  sections  1314 
and  1318,  opportunities  for  the  Service 
and  State  conservation  agencies  to 
acquire  restrictive  easements  beneficial 
to  endangered  and  threatened  species 
on  lands  acquired  by  the  Farmers  Home 
Administration  from  farm  foreclosures. 
Upon  notification  by  the  Farmers  Home 
Administration  of  pending  foreclosures, 
the  Service  is  continually  reviewing 
possible  areas  where  restrictive 
easements  would  benefit  endangered 
and  threatened  species. 

The  U.S.  Forest  Service  has 
jurisdiction  over  the  Asclepias  meadii 
population  in  Saline  County  Illinois. 
Federal  activities  that  could  affect  the 
species  and  its  habitat  in  the  future 
could  include  forest  management 
practices  and  recreational  and 
interpretive  development.  The  Forest 
Service  has  conferred  with  the  Service 
regarding  a  proposal  to  initiate 
management  actions  which  will  include 
prescribed  bums,  and  cutting  and 
removal  of  woody  species  to  improve 
the  Mead's  milkweed  habitat.  The 
Service  believes  these  are  the  types  of 
management  actions  necessary  to 
enhance  the  survival  of  the  species  and 
has  advised  the  Forest  Service  that  the 
Service  has  no  objections  to  this 
activity.  It  has  been  the  experience  of 
the  Service  that  the  majority  of  section  7 
consultations  are  resolved  so  the 
species  is  protected  and  the  project  can 
continue. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plant  species.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  this 


species  in  interstate  or  foreign 
commerce,  or  remove  it  from  areas 
under  Federal  jurisdiction  and  reduce  it 
to  possession.  Seeds  from  cultivated 
specimens  are  exempt  from  these 
prohibitions  provided  that  a  statement 
of  "cultivated  origin"  appears  on  their 
containers.  Certain  exceptions  would 
apply  to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  and  17.72  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  species  under  certain 
circumstances.  International  and 
interstate  commerce  in  Asclepias 
meadii  is  not  known  to  exist.  It  is 
anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued,  since 
this  plant  is  not  common  in  cultivation 
or  in  the  wild.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
27239.  Washington,  DC  20038-7329  (202/ 
343-4955). 

NatioDal  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Enviroimiental 
Assessment,  as  defmed  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  The  reasons  for  this 
determination  were  published  in  the 
Federal  Register  on  October  25, 1983  (48 
FR  49244). 
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List  of  SubjecU  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Accordingly  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17-(AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205,  87  Stat.  884;  Pub. 
L  94-359,  90  Stat.  911;  Pub.  L.  95-632,  92  Slat. 
3751:  Pub.  L  96-159,  93  Stat.  1225;  Pub.  L  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  seq.]:  Pub. 
L  99-625, 100  Stat.  3500  (1986),  unless 
otherwise  noted. 

2.  Amend  S  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  family  Asclepiadaceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 


§17.12 
plants. 

*  * 

(h)* 


Endangered  and  threatened 
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Species 


Scientific  name 


Common  name 


•Historic  range 


Status         When  listed  Critical  Special 

Status        wnenistea         ^^j^,  ^|gg 


Asclepiadaceae — MHkweed  family 

•  •  •  • 

Asdepias  meaOi Mead's  milkweed U.S>.  (IL.  IN.  lA,  KS.  MO.  Wl) T 


321 


NA 


NA 


Dated:  August  11. 1988. 
Susan  Recce, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

(FR  Doc.  88-19942  Filed  8-31-B8;  B;45  am) 

BIUJNG  CODE  431»-55-M 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Species  Status  for  ttie 
Boulder  Darter 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

summary:  The  Sei^ce  designates  a 
small  fish,  the  boulder  darter 
[Etheostoma  [Nothonotus)  sp.),  formerly 
referred  to  by  the  Service  as  the  Elk 
River  darter,  as  an  endangered  species 
under  the  Endangered  Species  Act  (Act) 
of  1973,  as  amended.  This  species  is 
presently  known  from  only  about  25 
miles  (46  kilometers)  of  the  lower  Elk 
River  system  in  Giles  County, 
Tennessee,  and  Limestone  County, 
Alabama.  The  species'  decline  has 
resulted  primarily  from  habitat 
alteration  associated  with  water 
impoundment.  Due  to  the  species' 
limited  distribution,  any  factor  that 
adversely  modifies  habitat  or  water 
quality  in  the  short  river  reach  it  now 
inhabits  could  further  threaten  its 
siurvival.  Determination  of  endangered 
species  status  implements  the  protection 
of  the  Act  of  the  boulder  darter. 
EFFECTIVE  DATE:  October  3, 1988. 
ADDRESSES:  A  complete  file  of  this  rule 
is  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Asheville  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  100  Otis 
Street,  Room  224,  Asheville,  North 
Carolina  28801. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  G.  Biggins  at  the  above 
address  (704/259-0321  or  FTS  672-0321). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  boulder  darter  [Etheostoma  sp.)  is 
an  undescribed  species  in  the  subgenus 
Nothonotus  (a  manuscript  describing  it 
is  in  preparation.  Dr.  David  Etnier. 


University  of  Tennessee,  personal 
communications,  1988).  It  attains  a 
maximum  length  of  about  3  inches  (7.6 
centimeters)  (Dr.  David  Etnier,  personal 
communications,  1987).  The  body  of 
males  is  olive  to  gray,  and  they  lack  the 
red  spots  that  are  characteristic  of 
closely  related  species.  The  female's 
color  is  similar  but  lighter.  Both  sexes 
have  a  gray  to  black  bar  located  below 
the  eye  and  a  similar  colored  spot 
behind  the  eye.  Because  of  the  species' 
rarity  (less  than  50  specimens  have  ever 
been  collected),  its  biology  is  unknown. 
This  darter  has  historically  been 
collected  from  the  Elk  River  as  far 
upstream  as  Fayetteville,  Lincoln 
County,  Tennessee  (at  approximately 
river  mile  90),  and  downstream  through 
Giles  Coimty,  Tennessee,  into  Limestone 
County,  Alabama  (at  approximately 
river  mile  30);  from  two  Elk  River 
tributaries,  Indian  Creek  and  Richland 
Creek,  Giles  County,  Tennessee;  and 
from  Shoal  Creek,  Lauderdale  Coimty, 
Alabama  (O'Bara  and  Etnier  1987). 
Based  on  knowledge  of  the  species' 
preferred  habitat  (fast-moving  water 
runs  over  large  boulder  and  slab  rock 
substrate),  it  is  believed  the  species 
once  also  inhabited  the  southern  bend  of 
the  Tennessee  River,  at  least  in  areas 
near  its  confluence  with  the  Elk  River 
and  Shoal  Creek  (Dr.  David  Etnier, 
personal  commimications,  1987). 

Based  on  a  recently  completed  status 
survey  of  the  species'  historic  range  and 
potential  distribution  in  other  Tennessee 
River  tributaries  in  Tennessee  and 
Alabama  (O'Bara  and  Etnier  1987),  the 
species  is  presently  restricted  to  about 
23  miles  (43  kilometers)  of  the  Elk  River 
in  Giles  County,  Tennessee  (20  miles  or 
37  kilometers),  and  Limestone  County, 
Alabama  (3  miles  or  6  kilometers),  and 
just  over  2  miles  (3  kilometers)  of 
Richland  Creek  and  Indian  Creek  (Giles 
Coimty,  Tennessee).  The  species' 
extirpation  from  the  upper  Elk  River, 
Lincoln  County,  Tennessee,  was  likely 
due  to  the  impacts  of  cold  water 
releases  from  Tims  Ford  Reservoir.  The 
loss  of  the  Shoal  Creek  population  and 
any  Tennessee  River  populations 
resulted  from  water  impoundments 
behind  Wheeler  and  Wilson  Dams.  The 
Shoal  Creek  population  loss  also  may  be 
partially  attributed  to  past  pollution 
from  a  large  manufacturing  plant. 


Because  of  the  species'  present  limited 
distribution  (about  25  river  miles  or  46 
kilometers)  and  the  limited  availability 
of  boulder  darter  habitat  (fast-moving 
water  with  boulder  substrate)  in  the  Elk 
River  system,  any  factor  that  modifies  or 
degrades  the  habitat  or  water  quality  in 
these  short  river  reaches  could  further 
threaten  the  species'  survival. 

On  September  18, 1985,  the  Service 
announced  in  the  Federal  Register  (50 
FR  37958)  that  the  boulder  darter 
(referred  to  as  the  Elk  River  darter  in 
that  notice),  along  with  136  other  fish 
species,  was  being  considered  as  a  . 
candidate  for  addition  to  the  List  of 
Endangered  and  Threatened  Wildlife. 
On  February  10, 1987,  the  Service 
notified  Federal,  State,  and  local 
governmental  agencies  by  mail  (State 
fish  and  wildlife  agencies  and  affected 
county  governments  were  also 
contacted  by  phone)  that  a  status  review 
of  the  boulder  darter  was  being 
conducted  and  that  the  species  could  be 
proposed  for  listing.  Four  responses  to 
the  February  10, 1987,  notification  were 
received.  Support  for  the  proposal  was 
received  from  the  Tennessee  Wildlife 
Resources  Agency  and  the  Tennessee 
Department  of  Conservation.  The 
Tennessee  State  Planning  Office  stated 
that  "State  and  local  government 
evaluation  .  .  .  indicated  no  conflicts 
with  existing  activities."  The 
Department  of  Housing  and  Urban 
Development  indicated  that  it  had  no 
information  on  the  species.  The  boulder 
darter  was  proposed  for  listing  as 
endangered  on  November  17, 1987  (52 
FR  43921). 

Summary  of  Comments  and 
Recommendations 

In  the  November  17, 1987,  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  development  of 
a  final  rule.  Appropriate  State  agencies, 
county  governments,  Federal  agencies, 
scientific  organizations,  and  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice  was 
published  in  the  Pulaski  (Tennessee) 
Citizen  on  December  15, 1987.  One 
written  comment  was  received.  The  U.S. 
Army  Corps  of  Engineers  (Nashville 
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District)  said  that  they  had  no  programs 
that  would  be  impacted  beyond  their 
normal  regulatory  programs.  They  also 
stated  that  they  felt  there  were  no 
imminent  threats  to  the  species  at  this 
time,  but  they  added  that  the  area  was 
within  the  cotton  belt  and  that  the 
current  resurgence  in  demand  for  cotton 
may  lead  to  an  increased  risk  of 
catastrophic  fish  kills  and  chronic 
pesticide  problems. 

Summary  of  Factors  Affecting  the 
opecies 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  boulder  darter  should  be 
classiRed  as  an  endangered  species. 
Procedures  found  at  Section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.]  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  Section  4(a)(1). 
These  factors  and  their  application  to 
the  boulder  darter  [Etheostoma  sp.)  are 
as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  The  boulder 
darter  is  presently  known  to  occur  in 
disjunct  segments  on  about  23  miles  (43 
kilometers)  of  the  Elk  River  (from  river 
mile  29.7  to  52.5)  in  Giles  County, 
Tennessee,  and  Limestone  County, 
Alabama,  and  about  2  miles  (3 
kilometers)  total  in  two  Elk  River 
tributaries  (Richland  Creek  and  Indian 
Creek)  in  Giles  County,  Tennessee 
(O'Bara  and  Etnier  1987).  The  present 
distribution  represents  a  substantial 
reduction  over  its  historically  known 
range,  and  is  only  a  fraction  of  the  fish's 
likely  range  prior  to  the  construction  of 
impoundments  on  the  Elk  and 
Tennessee  Rivers. 

Historically  the  fish  has  been 
collected  in  the  Elk  River  upstream  as 
far  as  river  mile  90  in  Lincoln  County, 
Tennessee.  Recent  surveys  of  the  Elk 
River  in  Lincoln  County  have  failed  to 
recollect  the  fish  in  the  county  even 
though  suitable  habitat  is  still  present 
(O'Bara  and  Etnier  1987).  It  is  believed 
this  population  segment  was  extirpated 
and  has  not  been  repopulated  because 
of  the  cold  water  releases  from  Tims 
Ford  Reservoir.  Historical  records  of  this 
species  also  exist  for  Shoal  Creek, 
Lauderdale  County,  Alabama.  Sampling 
in  this  creek  during  the  summer  of  1983 
and  the  fall  of  1986  failed  to  verify 
presence  of  the  fish.  It  is  believed  the 
Shoal  Creek  population  was  lost  due  to 
flooding  of  lower  Shoal  Creek  by  Wilson 


Dam  and  due  to  pollution  from  an 
upstream  industrial  complex.  Although 
this  discharge  has  been  substantially 
improved,  the  boulder  darter  apparently 
has  not  recolonized  the  area. 

Although  data  are  lacking,  it  is 
beUeved,  based  on  the  historical 
availabiUty  of  suitable  habitat,  that  the 
boulder  darter  once  inhabited  the 
Tennessee  River  and  the  lower  portion 
of  some  Tennessee  River  tributaries  in 
the  southern  bend  area  of  the  Tennessee 
River  from  the  Paint  Rock  River 
downstream  to  at  least  Shoal  Creek  (Dr. 
David  Etnier,  personal  communications, 
1987).  These  main  Tennessee  River  and 
tributary  populations  would  have  been 
eliminated  when  the  Tennessee  River 
impoundments  (Wheeler  and  Wilson 
Dams)  inundated  the  preferred  habitat 
of  the  fish. 

No  water  impoundments  are  planned 
for  the  Elk  River  in  the  area  presently 
occupied  by  the  species.  However,  other 
factors,  such  as  increased  levels  of 
siltation  from  major  land  use  changes, 
improper  pesticide  use,  toxic  chemical 
spills,  and/or  uncontrolled  mining  of 
phosphate  in  the  watershed,  could 
further  threaten  the  species  in  the  short 
river  reaches  and  limited  habitat  it  now 
occupies. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  specific  areas  inhabited 
by  the  species  are  presently  unknown  to 
the  general  pubUc.  As  a  result, 
overutilization  of  the  species  has  not 
been  a  problem.  However,  there  is  the 
potential  for  vandalism  to  become  a 
problem  because  of  publicity  associated 
with  listing. 

C.  Disease  orpredation.  Although  the 
boulder  darter  is  undoubtedly  consumed 
by  predators,  there  is  no  evidence  that 
predation  is  a  threat  to  the  species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  States  of 
Tennessee  and  Alabama  prohibit  taking 
wildlife  and  fish  for  scientific  purposes 
without  a  State  collecting  permit. 
However,  these  State  laws  do  not 
protect  the  species'  habitat  from  the 
potential  impacts  of  Federal  actions. 
Federal  listing  will  provide  the  species 
additional  protection  under  the 
Endangered  Species  Act  by  requiring  a 
Federal  permit  to  take  the  species  and 
by  requiring  Federal  agencies  to  consult 
with  the  Service  when  projects  they 
fund,  authorize,  or  carry  out  may  affect 
the  species. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
boulder  darter  requires  deep  (greater 
than  2  feet  or  0.6  meters),  fast-moving 
water  over  boulder  habitat.  Because  the 
Elk  River's  substrate  is  primarily  sand 


and  gravel  and  many  river  reaches 
consist  of  long,  slow  pools,  the  boulder 
darter's  required  habitat  is  extremely 
limited.  The  scarcity  of  this  fish's 
preferred  habitat  further  restricts  the 
species'  range  and  increases  its 
vulnerability  to  habitat  alteration  at 
these  sites. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  final 
ride.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  boulder 
darter  [Etheostoma  sp.)  as  an 
endangered  species.  The  species 
presently  ranges  over  only  about  25 
river  miles  (46  kilometers),  and  within 
this  river  reach,  it  is  restricted  to  very 
specific  habitat  areas  that  are  scarce. 
Iliis  restricted  range  and  habitat 
limitation  makes  the  species  vulnerable 
to  extinction.  Therefore,  the  Ustlng  of 
this  species  as  endangered,  as  opposed 
to  threatened,  is  most  appropriate.  See 
the  following  section  for  reasons  why 
critical  habitat  is  not  being  designated. 

Critical  Habitat 

Section  7(a)(2)  of  the  Endangered 
Species  Act,  as  amended,  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  Usted  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat  Section  4(a)(3)  requires 
that  critical  habitat  be  designated,  to  the 
maximum  extent  prudent  and 
determinable,  concurrent  with  the 
determination  that  a  species  is 
endangered  or  threatened.  The  Service 
finds  that  a  determination  of  critical 
habitat  for  the  boulder  darter  is  not 
prudent  at  this  time.  Such  a 
determination  would  result  in  no  known 
benefit  to  the  species.  As  part  of  the 
development  of  and  subsequent  to  the 
publication  of  the  proposed  rule.  Federal 
agencies  were  notified  of  the  boulder 
darter's  distribution  and  requested  to 
provide  data  on  proposed  Federal 
projects  that  might  adversely  affect  the 
species.  No  projects  were  identified. 
Should  any  potential  adverse  effects 
arise  from  future  projects,  the  involved 
Federal  agencies  will  already  have  the 
species'  distributional  data  needed  to 
determine  if  the  species  may  be 
impacted  by  their  action.  The  listing  of  a 
species  and  the  publicity  that  arises 
creates  the  potential  for  vandaHsm. 
Through  the  designation  of  critical 
habitat  and  the  requirement  for  maps 
and  specific  habitat  descriptions,  the 
threat  to  this  species  from  vandalism 
would  increase.  Protection  of  this 


«l«fVI^B 


Federal  Register  /  Vol.  53.  No.  170  /  Thursday.  September  1.  1988  /  Rules  and  Regulations 


species'  habitat  will  be  addressed 
through  the  recovery  process  and 
through  the  section  7  jeopardy  standard 
of  the  Act.  Therefore,  it  would  not  be 
prudent  to  determine  critical  habitat  for 
the  boulder  darter  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being  proposed 
or  designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2J  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  adversely  affect 
a  listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  The  Service  has  notified 
Federal  agencies  that  may  have 
programs  that  affect  the  species.  As  a 
result  of  this  notification,  no  Federal 
agencies  identified  any  current 


programs  that  may  impact  the  boulder 
darter.  However,  Federal  activities  that 
could  occur  in  the  future  and  impact  the 
species  include,  but  are  not  limited  to, 
the  carrying  out  of  or  the  issuance  of 
permits  for  hydroelectric  facilities 
construction,  reservoir  construction, 
stream  alteration,  wastewater  facility 
development,  and  road  and  bridge 
construction.  It  has  been  the  experience 
of  the  Service,  however,  that  nearly  all 
section  7  consultations  are  resolved  so 
that  the  species  is  protected  and  the 
project  objectives  are  met. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
any  listed  species,  import  or  export  it, 
ship  it  in  interstate  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  it  for  sale  in  interstate  or  foreign 
commerce.  It  also  is  illegal  to  possess, 
selL  deliver,  carry,  transport,  or  ship  any 
such  wildlife  that  has  been  taken 
illegally.  Certain  exceptions  would 
apply  to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prtAiibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and /or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  reUef  were  not 
available. 

National  Environmental  Policy  Act 

TTie  Fish  and  Wildlife  Service  has 
determined  that  an  environmental 
assessment  as  defined  under  the 
authority  of  the  National  Environmental 


Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205,  87  Stat.  884;  Pub. 
L.  94-359,  90  Stat.  911;  Pub.  L.  95-fl32,  92  Stat. 
3751;  Pub.  L.  96-159,  93  Stat.  1225;  Pub.  L.  97- 
304,  96  Stat  1411  (16  U.S.C.  1531  et  seq.]\  Pub. 
L.  99-625. 100  Stat.  3500  (1988),  unless 
otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
"TISHES."  to  the  Ust  of  Endangered  and 
Treatened  Wildlife; 

§  17.11    Endangered  and  threatened 
wildlife. 


(h)  *  *  • 


Species 

Htstoric  range 

Vertetxate 

population 

nrfiare 

endangered  or 

Status 

When  listed 

Critical 

Cofwnion  name 

Scientilic  name 

Special 
rules 

Fishes: 

• 

Darter,    txxilder    (^Elk 

•                              • 

Etheostoma       {Nothonotus) 
sp. 

•                                                                   • 

• 
USJ^.  (TNJVL) 

• 

Entire 

— 1 

• 
E 

• 

— 1 

• 
322 

« 

NA 

NA 
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• 

• 

Dated:  August  11. 1988. 

Susan  Rocoa, 

Acling  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  88-19943  Filed  8-31-88;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Bamett  Banks,  Inc^  Proposed 
Acquisition  of  Savings  and  Lx>an 
Association 

Barnett  Banks,  Inc.,  Jacksonville, 
Florida,  has  applied  under  §  225.23(a](3] 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
lB43(c)(8))  and  225.21(a)  of  Regulation  Y 
(12  CFR  225.21(a))  to  acquire  all  of  the 
voting  shares  of  First  Federal  Savings 
Bank  Loan  Association,  Summerville, 
Georgia. 

The  Board  previously  has  determined 
by  order  that  the  operation  of  a  thrift 
institution  (including  a  savings  and  loan 
association)  is  closely  related  to 
banking,  but  not,  as  a  general  matter,  a 
proper  incident  to  banking  under  section 
4(c)(8)  of  the  Act.  See  e.g..  Citicorp,  72 
Federal  Reserve  Bulletin  724  (1986). 


However,  the  Board  has  approved 
several  proposals  involving  the 
acquisition  of  failing  thrift  institutions 
on  the  basis  that  any  adverse  effects 
would  be  overcome  by  the  public 
beneflts  of  preserving  the  failing  thrift 
institutions.  Citicorp,  supra;  The  Chase 
Manhattan  Corporation,  71  Federal 
Reserve  Bulletin  482  (1985). 

Interested  persons  may  express  their 
views  in  writing  on  the  question 
whether  consummation  of  the  proposed 
acquisition  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices."  Any  comments  must  conform 
with  the  requirements  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)). 

In  view  of  the  request  by  the  Federal 
Home  Loan  Bank  Board  that  the  Board 


act  promptly  on  this  apphcation  in  light 
of  the  financial  condition  of  Peoples,  the 
comment  period  has  been  shortened  to 
fifteen  days. 

Accordingly,  comments  regarding  this 
application  must  be  submitted  in  writing 
and  must  be  received  at  the  offices  of 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Room  2223,  Eccles  Building,  20th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20551,  not  later  than 
5:00  p.m.  on  Thursday,  September  15, 
1988,  This  application  is  available  for 
immediate  inspection  at  the  offices  of 
the  Board  of  Governors  and  the  Federal 
Reserve  Bank  of  Atlanta. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  30, 1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-20087  Filed  8-31-88;  11:36  am] 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1421 

Grains  and  Similarty  Handled 
Commodities 

agency:  Commodity  Credit  Corporation, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  adopts, 
without  change,  that  portion  of  a 
proposed  rule  published  on  August  10, 
1988  (53  FR  30068)  which  affects  7  CFR 
Part  1421.  These  amendments  set  forth 
which  Commodity  Credit  Corporation 
(CCC)  price  support  loans  may,  on 
maturity,  be  extended  by  producers. 
These  amendments  are  made  in  order  to 
provide  commodity  market  stability  and 
to  provide  affected  producers  with 
notice  of  CCC's  determinations  with 
respect  to  the  extension  of  such  loans. 
EFFECTIVE  DATE:  This  final  rule  shall 
become  effective  August  30, 1988. 
ADDRESS:  Inquiries  concerning  this  final 
rule  should  be  directed  to  Thomas 
VonGarlem,  Assistant  Deputy 
Administrator,  State  and  County 
Operations,  USDA-ASCS,  Room  3096, 
South  Building,  P.O.  Box  2415, 
Washington,  DC  20013. 

The  Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  final  rule  is  available  on 
request  from  Thomas  VonGarlem  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  VonGarlem  (202)  447-6761. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Department  Regulation  No.  1512-1 
and  has  been  designated  as  "major". 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. , 
Therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  needed. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  final 
rule  applies  are:  Title — Commodity 
Loans  and  Purchasers,  Number  10.051, 
as  fotmd  in  the  catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  this  action 
will  not  increase  the  federal  paperwork 
burden  for  individual,  small 
businessmen  and  other  persons.  The 
Commodity  Credit  Corporation  (CCC)  is 
also  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 


notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  final 
rule.  Therefore,  the  Regulatory 
Flexibility  Act  is  not  applicable. 

Milton  Hertz,  Executive  Vice 
President  Commodity  Credit 
Corporation  hereby  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  action  taken  in  this 
rule  will  reduce  imcertainty  in  the 
operation  of  the  program  and  will  have 
the  effect  of  stabilizing  commodity 
supply  and  demand  situations. 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

I.  Summary  of  Final  Regulatory  Impact 
Analysis 

Need  for  Action 

The  purposes  and  objectives  of  the 
price  support  loan  programs  are  to 
comply  with  statutory  requirements, 
provide  price  and  income  protection  to 
producers,  provide  stability  to  the 
commodity  markets  and  provide 
affected  producers  with  notice  of  CCC's 
determinations. 

CCC  makes  available  price  support 
loans  to  eligible  producers  who  comply 
with  applicable  program  requirements. 
These  loans  are  made  available  in 
accordance  with  several  sections  of  the 
Agricultural  Act  of  1949,  as  amended 
(the  1949  Act)  and  the  CCC  Charter  Act. 
as  amended  (the  CCC  Charter  Act).  The 
terms  and  conditions  of  the  loans  are  set 
forth  in  the  loan  agreement  in 
accordance  with  7  CFR  Part  1421;  these 
loans  mature  no  later  than  the  last  day 
of  the  ninth  calendar  month  following 
the  month  in  which  the  loan  application 
is  made  unless  extended  by  CCC. 

In  accordance  with  section  110  of  the 
1949  Act,  CCC  may  make  available 
Farmer-Owned  Reserve  (FOR)  extended 
price  support  loans  to  producers  who 
have  specified  maturing  wheat  and  feed 
grain  price  support  loans.  CCC 
previously  has  offered  extensions,  at  the 
producer's  option  based  upon  then- 
existing  market  conditions.  The 
authority  to  extend  FOR  loans  under  the 
1949  Act  was  amended  in  1985. 

Options  Considered  with  Selected 
Options  Designated 

Option  1  (Selected) 

(a)  1987  and  subsequent  crop  price 
support  regular  loans  for  feed  grains, 
rice,  soybeans  and  wheat  will  not  be 
extended  at  maturity. 


(b)  1985-  and  1986-crop  extended 
loans  of  wheat,  barley,  oats  and 
soybeans  will  not  be  extended  at 
maturity. 

(c)  1985-  and  1986-crop  com  and 
sorghum  extended  loans  which  mature 
on  March  31, 1988  through  and  including 
December  31, 1988,  may  be  extended  at 
maturity  for  1  year. 

(d)  1984-crop  FOR  loans  which  mature 
on  March  31, 1988  through  and  including 
December  31, 1988,  may  be  extended  at 
maturity  for  1  year. 

(e)  1983  and  prior  crop  year  FOR  loans 
will  not  be  extended  at  maturity. 

(f)  Special  Producer  Storage  loans  will 
not  be  extended  at  matiuity  and 
regulations  supporting  such  loans  will 
be  deleted. 

(g)  1987  crops  of  wheat  and  feed 
grains  will  not  be  permitted  to  enter  the 
FOR. 

Option  2 

(a)  1987  and  subsequent  crop  price 
support  regular  loans  for  feed  grains, 
rice,  soybeans  and  wheat  may  be 
extended  at  maturity  for  1  year. 

(b)  1985-  and  1986-crop  loans  of 
wheat,  barley,  oats  and  soybeans  may 
be  extended  at  maturity  for  1  year. 

(c)  1985-  and  1986-crop  com  and 
sorghum  loans  which  mature  on  March 
31, 1988  through  and  including  December 
31, 1988.  may  be  extended  to  maturity 
for  1 1  year. 

(d)  1984-crop  FOR  loans  which  mature 
on  March  31. 1988  through  and  Including 
December  31, 1988,  may  be  extended  at 
maturity  for  1  year. 

(e)  1983  and  prior  crop  year  FOR  loans 
may  be  extended  at  maturity  for  1  year. 

(f)  Special  Producer  Storage  loans 
may  be  extended  at  maturity  for  1  year. 

(g)  1987  crops  of  wheat  and  feed 
grains  will  not  be  permitted  to  enter  the 
FOR. 

Legislative  Basis  for  Actions 

The  1949  Act  and  the  CCC  Charter 
Act. 

Expected  Impacts 

A.  Introduction 

Prior  to  the  1988  drought,  demand  was 
expected  to  exceed  production,  due  in 
large  part  to  high  export  demand.  The 
supply  and  demand  situation  as  of 
August  1988  shows  a  considerable 
tightening  of  stocks  for  wheat,  feed 
grains  and  soybeans  due  to  the  1988 
drought-reduced  crops  and  continued 
large  disappearance.  World  grain  stocks 
as  a  percent  of  total  grain  use  as  of  ^e 
end  of  the  1988/89  season  are  now 
projected  to  be  the  lowest  level  since 
1975;  U.S.  stocks  compared  with  use  will 
be  the  lowest  since  1981.  For  example, 
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corn  stocks  on  September  1. 1989,  are 
expected  to  be  1,576  million  bushels, 
down  64  percent  from  September  1, 1988. 
In  the  1988/89  corn  marketing  year,  total 
use  is  expected  to  exceed  1988 
production  by  about  2.8  billion  bushels, 
necessitating  market  access  to  CCC- 
owned  grain  and  grain  pledged  as 
collateral  for  prior  crop  loans  in  order  to 
meet  market  needs.  Similarly,  wheat 
stocks  are  projected  to  be  597  million 
bushels  on  June  1. 1989,  down  53  percent 
from  June  1. 1988.  These  sharp 
reductions  in  stocks  have  caused  large 
increases  in  prices  of  food  and  feed 
grains.  Cash  market  com  prices  are  up 
30  percent.  Since  May.  wheat  is  up  25 
percent,  and  soybeans  are  up  20  percent. 
The  expected  impacts  with  respect  to 
rice  is  minimal  or  none  due  to  the 
marketing  loan  program.  Accordingly, 
this  analysis  does  not  address  rice.  A 
final  regulatory  impact  analysis  has 
been  prepared  with  respect  to  the  1988 
Wheat,  Feed  Grain,  Rice  and  Soybean 
CCC  Programs. 

II.  Background  of  Proposed  Changes  to  7 
CFR  Part  1421 

CCC  makes  available  price  support  to 
eligible  producers  through  a  variety  of 
means,  including  purchase  agreements 
and  nonrecourse  loans.  Producers  who 
comply  with  applicable  program 
requirements  are  afforded  the 
opportunity  to  obtain  CCC  price  support 
loans  for  a  term  determined  by  CCC. 
These  loans  are  made  available  in 
accordance  with  several  sections  of  the 
Agricultural  Act  of  1949.  as  amended 
(the  1949  Act).  The  terms  and  conditions 
of  the  loans  are  set  forth  in  the  loan 
agreement.  See  7  CFR  1421.1-1421.32  for 
feed  grain,  rice,  soybean  and  wheat 
price  support  loans  and  purchase 
agreements  (53  FR  20280.  June  3. 1988). 
In  accordance  with  the  provisions  of  the 
loan  agreement  and  7  CFR  1421.6,  these 
loans  mature  no  later  than  the  last  day 
of  the  ninth  calendar  month  following 
the  month  in  which  the  loan  application 
is  made,  unless  extended  by  CCC.  In  the 
event  CCC  determines  to  extend  such 
loans,  the  producer  receives  actual 
notice  of  the  terms  and  conditions  of  the 
offered  extension.  The  producer  is  not. 
however,  required  to  accept  the  offered 
extension. 

In  accordance  with  section  110  of  the 
1949  Act.  CCC  may  make  available 
extended  price  support  loans  to 
producers  who  have  specified  maturing 
regular  wheat  and  feed  grain  price 
support  loans.  These  loans  are  referred 
to  as  Farmer-Owned  Reserve  (FOR) 
Loans.  The  minimum  and  maximum 
levels  of  the  wheat  and  feed  grain 
reserves  are  determined  annually.  The 
terms  and  conditions  of  the  loans  are  set 


forth  in  the  loan  agreement.  See  7  CFR 
1421.740-54  (53  FR  11,239,  April  26. 
1988). 

Section  110  of  the  1949  Act  provides 
that,  whenever  the  total  quantity  of 
wheat  pledged  as  collateral  for  FOR 
loans  is  less  than  300  million  bushels 
and  the  market  price  for  wheat  is  less 
than  140  percent  of  the  current  price 
support  level,  entry  into  the  reserve 
must  be  allowed.  Currently,  395  million 
bushels  are  in  the  FOR  wheat  reserve 
and  wheat  prices  are  in  excess  of  140 
percent  of  the  current  price  support  rate. 
With  respect  to  feed  grains,  the 
minimum  FOR  level  is  450  million 
bushels  and  the  minimum  market  price 
is  140  percent  of  the  current  price 
support  rate.  Currently,  1.06  billion 
bushels  of  com.  54  million  bushels  of 
sorghum  and  50  million  bushels  of 
barley  are  in  the  FOR  feed  gran  reserve. 
Corn  prices  exceed  140  percent  of  the 
current  price  support  rate. 

Prior  to  the  enactment  of  the  Food 
Security  Act  of  1985  (the  1985  Act), 
which  amended  section  110  of  the  1949 
Act,  the  term  of  a  FOR  loan  could  not 
exceed  5  years.  The  1985  Act  amended 
section  110  to  provide  for  FOR  loans  of 
not  less  than  3  years  with  extensions  as 
warranted.  However,  prior  to  this 
amendment,  producers  possessed  a 
substantial  number  of  FOR  loans  which 
were  maturing  and,  due  to  market 
conditions,  the  loan  collateral  would  be 
forfeited  to  CCC.  In  order  to  provide 
greater  flexibility  to  producers,  CCC 
established  the  Special  Producer  Storage 
Loan  Program  in  accordance  with  the 
CCC  Charter  Act,  as  amended.  The 
terms  and  conditions  of  these  loans  are 
set  forth  in  the  loan  agreement.  See  7 
CFR  1421.900-1421.917. 

In  January  and  March  1988,  after 
evaluating  existing  and  projected  supply 
and  demand  conditions  for  wheat  and 
feed  grains.  CCC  determined  and 
announced  that  certain  price  support 
loans  would  be  extended  and  that 
certain  other  loans  would  not  be 
extended.  Accordingly,  with  respect  to 
loans  that  were  not  extended,  producers 
are  required  to  comply  with  the  terms 
and  conditions  of  their  loan  agreements 
which  require  repayment  of  the  loan  or 
forfeiture  to  CCC  of  the  loan  collateral 
by  a  specified  date. 

Following  the  announcement  of  these 
decisions,  the  State  of  Minnesota  and 
several  Minnesota  producers  brought  an 
action  in  the  United  States  District  Court 
of  the  District  of  Minnesota  which 
alleged  that  the  actions  taken 
concerning  these  loans  were  not  made 
in  accordance  with  statutory 
requirements.  Among  the  allegations, 
plaintiffs  contend  that  these  decisions 


were  not  made  in  accordance  with  the 
Administrative  Procedure  Act,  as 
amended,  5  U.S.C.  551  et  seq. 
Subsequently,  on  July  22, 1988,  based 
upon  the  United  States  Magistrate's 
Report  and  Recommendation,  the  United 
States  District  Court  entered  an  order 
enjoining  the  use  of  two  intra-agency 
notices  which  were  used  by  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  to  notify 
State  and  County  ASCS  Offices  of  these 
decisions. 

It  is  the  position  of  CCC  that  the 
provisions  of  the  Administrative 
Procedure  Act,  as  amended,  are  not 
applicable  to  these  decisions  since  5 
U.S.C.  553(a)(2)  specifically  exempts 
agencies  from  conducting  proposed 
rulemaking  actions  with  respect  to  "a 
matter  relating  to  agency  management 
or  personnel  or  to  public  property,  loans, 
grants,  benefits,  or  contracts."  It  is  also 
the  position  of  CCC  that  the  Statement 
of  Policy  signed  by  the  Secretary  of 
Agriculture  on  July  20, 1971  [see  36  FR 
13804).  which  provided  that,  in  certain 
specified  instances,  proposed 
rulemaking  would  be  undertaken  by  all 
agencies  of  the  Department 
notwithstanding  the  exemption  set  forth 
in  5  U.S.C.  553(a)(2)  is  not  applicable  to 
the  types  of  actions  involved  in  these 
decisions  since  proposed  rulemaking 
actions  would  be  impracticable. 

However,  in  order  to  alleviate  the 
concerns  of  interested  parties  regarding 
the  procedure  which  CCC  utilized  in 
making  these  decisions  and  to  provide 
market  stability,  comments  were 
requested  with  respect  to  proposed 
amendments  to  the  regulations  of  CCC 
which  are  set  forth  in  Title  7  of  the  Code 
of  Federal  Regulations.  These  proposed 
amendments  would  amend  7  CFR  1421.6 
to  provide  that  1987  and  subsequent 
crop  price  support  loans  for  feed  grains, 
rice,  soybeans  and  wheat  would  not  be 
subject  to  any  additional  extension  of 
the  original  loan  term  of  nine  months. 
Section  1421.6  would  also  be  amended 
to  provide  that  1985  and  1986  crop  loans 
of  wheat,  barley,  oats,  and  soybeans 
would  not  be  extended  at  maturity  and 
that  producers  with  1985  and  1986  crop 
com  and  grain  sorghum  loans  which 
mature  on  March  31, 1988  through  and 
including  December  31, 1988  would  be 
provided  the  opportunity  to  extend  such 
loans  for  one  year.  The  proposed  rule 
would  also  amend  the  FOR  program 
regulations  which  are  set  forth  at  7  CFR 
1421.741  to  provide  that  1984  crop  FOR 
loans  which  mature  on  March  31, 1988 
through  and  including  December  31, 1988 
may  be  extended  for  one  year  and  that 
1983  and  prior  crop  year  FOR  loans 
would  not  be  extended. 
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The  proposed  rule  would  also  amend 
the  regulations  at  7  CFR  1421.900- 
1421.917  which  set  forth  the  regulations 
governing  the  special  producer  storage 
loan  program.  The  basis  for  the  program 
was  explained  in  the  preamble  of  the 
rule  which  set  forth  the  initial 
regulations  which  established  the 
program: 

The  Farmer-Owned  Grain  Reserve  Program 
has  been  implemented  for  wheat,  com, 
barley,  sorghum,  and  oats  in  accordance  with 
the  provisions  of  section  110  of  the 
Agricultural  Act  of  1949,  as  amended. 
Producers  with  matured  grain  reserve  loans 
will  have  utilized  the  entire  period  of  their 
reserve  loan  agreement  which  is  available  for 
the  commodity.  Normally,  producers  with 


matured  grain  reserve  loans  would  be 
required  to  redeem  the  loan  collateral  or 
forfeit  the  collateral  to  CCC  in  full 
satisfaction  of  the  loan  obligation.  However, 
under  the  Special  Producer  Storage  Loan 
Program,  producers  will  be  given  the 
opportunity  to  pledge  the  collateral  securing 
a  matured  grain  reserve  loan  as  collateral  for 
a  loan  obtained  under  the  new  program. 

50  FR  16221  (April  25, 1985). 

The  program  was  determined  to  be 
necessary  since,  at  that  time,  section  110 
of  the  1949  Act  specified  that  FOR  loan 
agreements  could  not  be  for  a  term  in 
excess  of  5  years.  Section  110  of  the  1949 
Act  was  subsequently  amended  by  the 
Food  Security  Act  of  1985  by  deleting 
the  5-year  maximum  hmitation  and  by 


providing  that  FOR  loans  could  be 
extended  as  warranted  by  market 
conditions.  Accordingly,  it  has  been 
determined  that  this  program  is  no 
longer  necessary.  Therefore,  the 
proposed  rule  would  delete  the 
regulations  which  set  forth  the 
provisions  which  were  used  to  make 
Special  Producer  Storage  Loans  and 
would  also  specify  that  maturing  Special 
Producer  Storage  Loans  will  not  be 
extended. 

The  quantities  of  outstanding  CCC 
loan  collateral  as  of  August  17, 1988 
which  would  be  affected  by  the 
proposed  amendments  are  as  follows: 


[Millions 

ofbustiels] 

Program  crop  year 

Wheat 

Com 

Sorghum 

Barley 

Oats 

Soyt>eans 

Regular  Loans: 

1985 _ „ 

1986 

• 
23 

29 

166 

•71 

158 

0 

•76 

•454 

532 

0 

•281 

781 

110 

•4 

•27 
11 

0 

•11 

43 

17 

2 
11 
12 

3 
•14 
33 
25 

0 
0 

0 

0 
•0 
0 

1 

2 

1987 

7 

Farmer-Owned  Reserve  (FOR)  Loans: 

1983  &  Priof  ' 

44 

1984 ...._ 

- 

1985  » 

- 

Special  Producer  Storage  (SPSL)  Loans „ 

(Asterisks  denote  loans  which  would  be  available  lor  extension.) 
'  These  loans  do  not  t)egin  to  mature  until  1990, 
»  These  loans  do  not  tiegin  to  mature  until  1989 


Basis  For  CCC's  Actions  Regarding  CCC 
Price  Support  Loans 

In  January  and  March  1988,  CCC 
announced  that  certain  CCC  price 
support  loans  would  be  extended  and 
that  certain  loans  would  not  be 
extended.  CCC  also  annoimced  that 

1987  crops  of  wheat  and  feed  grains 
would  not  be  allowed  entry  into  the 
FOR.  These  decisions  were  based  upon 
market  conditions  which  existed  at  that 
time.  Those  decisions  were  based  upon 
expected  1988  normal  crop  production. 
In  making  these  determinations,  CCC 
took  in  account  the  impact  the  decisions 
would  have  on  producers  of  wheat,  feed 
grains  and  soybeans  as  well  as  on  the 
ultimate  users  of  these  products. 

At  that  time,  excessive  surpluses  of 
these  crops  existed  as  the  result  of 
overproduction  in  previous  years.  These 
excessive  surpluses  had  occurred  due  in 
larger  part  to  the  loss  of  export  markets 
from  1981-1985.  In  order  to  reduce  these 
excessive  surpluses,  the  Food  Security 
Act  of  1985  amended  the  1949  Act  to 
mandate  acreage  reduction  programs  for 
wheat  and  feed  grains  and  also 
mandated  the  use  of  export 
enhancement  programs.  Accordingly, 
CCC's  decisions  in  January  and  March 

1988  were  based  in  large  part  upon  a 


concern  to  maintain  regained  export 
markets.  The  U.S.  share  of  export 
markets  for  wheat  had  increased  from 
29  percent  in  the  1985-1986  marketing 
year  to  42  percent  in  the  1987-1988 
marketing  year,  still  below  the  1981-1982 
marketing  year  level  of  48  percent.  With 
respect  to  com,  such  U.S.  share  had 
increased  from  58  percent  in  the 
1985-1986  marketing  year  to  78  percent 
in  1987-1988  marketing  year,  still  below 
the  1979-1980  marketing  year  level  of  82 
percent.  By  retaining  these  markets 
through  the  availability  of  grain  from 
CCC  inventory  and  from  free  stocks,  U.S. 
producers  would  be  able  to  market 
larger  quantities  of  1988  and  subsequent 
crops.  At  that  time,  estimated  1988  crop 
production  was  projected  to  be  less  than 
the  combined  total  of  1988  projected 
uses  and  would  result  in  sharp  declines 
in  both  total  carryover  stocks  and  free 
stocks.  Accordingly,  access  to  CCC 
stocks  and  loan  collateral  was 
determined  to  be  necessary. 

However,  the  production  of  1988  crops 
of  many  commodities,  including  wheat, 
feed  grains  and  soybeans,  has  been 
severely  reduced  by  the  drought 
conditions  which  exist  throughout  major 
agricultural  regions  of  the  United  States. 
For  example,  on  May  10, 1988  the 
estimated  1988  production  of  com  was 


7.3  billion  bushels.  These  estimates  have 
declined  to  5.2  billion  bushels  on  July  12, 
1988,  and  to  4.48  billion  bushels  on 
August  11, 1988.  Thus,  at  this  time,  even 
greater  accessibility  to  CCC  inventory 
and  loan  collateral  is  necessary  to  meet 
demand  than  previously  was 
determined  to  exist  in  January  and 
March  1988.  Similarly  estimated  wheat 
production  has  fallen  from  2.17  billion 
bushels  to  1.82  biUion  bushels.  While 
soybean  production  has  fallen  from  1.88 
biUion  bushels  in  May  1988  to  1.47 
billion  bushels  in  August  1988. 

The  decrease  in  feed  grain  and 
soybean  production,  together  with  the 
reduction  in  other  feed  supplies,  has 
caused  significant  and  unexpected 
increases  in  feed  prices  for  livestock 
and  poultry  producers  and  has  also 
resulted  in  the  unavailability  of  feed  in 
some  regions  of  the  country.  These 
factors  have  resulted  in  the  liquidation 
of  livestock  herds  and  poultry  flocks 
which  has  adversely  affected  producers' 
income. 

The  United  States'  supply  of  wheat 
has  also  been  reduced  due  to  the  1988 
drought.  Coupled  with  the  expansion  of 
U.S.  export  markets  during  the  past 
year,  the  drought  has  resulted  in  the 
smallest  supply  of  U.S.  wheat  in  nearly 
a  decade.  Durum  wheat  production  was 
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reduced  41  percent  from  1987.  while 
other  spring  wheat  production  is  down 
53  percent.  Similar  reductions  have 
occurred  as  a  result  of  the  drought  in 
1988  oat  and  barley  production.  Barley 
production  is  down  45  percent  and  oat 
production,  also  down  45  percent,  will 
be  the  lowest  since  1866.  Accordingly, 
substantial  quantities  of  oats  will  be 
imported  into  the  U.S.  during  the  next 
year. 

In  summary,  early  1988  estimates 
showed  that  the  1988  use  of  wheat,  feed 
grains  and  soybeans  would  exceed  1988 
production  thereby  necessitating  access 
to  CCC  inventory  and  CCC  loan 
collateral.  The  effects  of  the  1988 
drought  further  necessitate  such 
accessibility. 

In  order  to  ensure  orderly  marketing 
of  these  commodities,  including  1988 
production,  it  has  been  determined  that 
some  crop  year  loans  with  1988  maturity 
dates  will  be  extended  until  1989.  By 
allowing  some  crop  year  loans  to  mature 
in  accordance  with  the  loan  agreements 
previously  entered  into  by  producers 
with  CCC  and  by  allowing  producers  to 
extend  certain  other  loans,  CCC's  action 
will  provide:  (1)  Producers  the 
opportunity  to  deliver  grain  into  the 
market  in  an  orderly  fashion  with  very 
minimal  forfeitures  to  CCC;  (2) 


purchasers,  both  domestic  and  foreign, 
with  reliable  supplies,  and  (3)  parties 
who  transport  and  handle  such 
commodities  sufficient  time  to  determine 
the  most  efficient  manner  to  move  these 
commodities  from  the  producer  to  a 
consumer. 

Section  110  of  the  1949  Act  provides 
for  the  implementation  of  "a  program 
under  which  producers  of  wheat  and 
feed  grains  will  be  able  to  store  wheat 
and  feed  grains  when  such  commodities 
are  in  abundant  supply,  extend  the  time 
period  for  their  orderly  marketing,  and 
provide  for  adequate  but  not  excessive 
carryover  stocks  to  ensure  a  reliable 
supply  of  the  commodities."  It  is 
generally  accepted  that  an  adequate 
carryover  supply  of  wheat  is  .75  —1.0 
billion  bushels  and  that  an  adequate 
carryover  supply  of  corn  is  1.5  —2.0 
billion  bushels.  Sections  107D  and  105C 
of  the  1949  Act  provide,  with  respect  to 
wheat  and  feed  grains,  respectively,  that 
if  the  estimated  carryover  on  the  first 
day  of  the  marketing  year  for  a  crop  will 
exceed  1  billion  bushels  for  wheat,  and  2 
billion  bushels  for  com,  acreage 
reduction  programs  must  be 
implemented.  As  of  August  29, 1988, 
ending  1988/89  marketing  year  wheat 
stocks  are  estimated  to  be  597  million 
bushels  and  ending  1988/89  marketing 


year  corn  slocks  are  estimated  to  be  1.58 
billion  bushels.  Accordingly,  assuming 
that  the  quantities  specified  in  sections 
105C  and  107D  are  adequate  carryout 
quantities,  the  U.S.  will  have  minimally 
adequate  or  less  than  adequate 
carryovers  of  these  crops  going  into  the 
1989  marketing  year.  Section  110  of  the 
1949  Act  provides  that  the  FOR  program 
is  to  be  conducted  only  when  wheat  and 
feed  grains  are  in  "abundant  supply." 
Such  supplies  are  clearly  not  abundant 
and  are  projected  to  be  below  even 
"adequate  carryover"  levels.  Section  110 
also  provides  that  the  FOR  must  be 
conducted  in  a  manner  which  does  not 
curtail  free  market  activity.  Further 
entry  of  grain  into  the  FOR  would,  by 
the  end  of  the  marketing  year,  result  in 
record  high  levels  of  grain  in  the  FOR 
and  would  cause  serious  market 
disruptions. 

Based  upon  these  estimates,  entry  of 
any  further  crops  into  the  FOR  would 
not  only  be  contrary  to  market  demands 
but  would  also  violate  the  provisions  of 
section  110  of  the  1949  Act  which 
require  that  free  market  activity  not  be 
disrupted. 

Currently  the  following  quantities  are 
in  the  FOR  as  of  August  17: 


[Millions  of  bushels] 


Program  crop  year 


Wheat 


Corn 


Sorghum 


Barley 


Oats 


1983  and  prior 

1984 

1985 

Total 


166 

71 

158 


395 


0 

apt 

781  i 
1,062 


Wheat  FOR  loans  for  1983  and  prior 
crops  do  not  begin  to  mature  until  1990 
and  1985  wheat  and  feed  grain  FOR 
loans  begin  to  mature  early  in  1989. 
Accordingly,  sufficient  quantities  of 
FOR  loan  collateral  exist  and  are  in 
excess  of  statutory  minimums  set  forth 
in  section  110  of  the  1949  Act  which 
must  be  maintained  when  prices  fall 
below  specified  levels. 

On  July  7, 1988.  CCC  published  in  the 
Federal  Register  a  proposed  notice  of 
determination  with  respect  to  the  entry 
of  1988  crops  into  the  FOR.  No 
comments  were  received  during  the  30- 
day  comment  period.  CCC  proposed  to 
allow  entry  into  the  FOR  only  if  market 
prices  for  wheat  and  feed  grains  fell 
below  140  percent  of  the  respective  1988 
crop  price  support  rate  and  if  levels  in 
the  FOR  fell  below  300  million  bushels 
of  wheat  and  450  million  bushels  of  feed 
grains.  Subsequently,  the  Disaster 


Assistance  Act  of  1988  (the  1988  Act) 
was  enacted  principally  in  response  to 
the  1988  drought.  The  1988  Act  provided 
approximately  $3.9  billion  of  disaster 
related  relief  measures  to  producers 
affected  by  the  1988  drought  and  other 
specified  natural  disasters. 

Included  in  the  1988  Act  were 
provisions  which  relate  to  the  FOR 
Program.  Section  303(b)  of  the  1988  Act 
provides  greater  accessibility  to  FOR 
stocks  which  are  acquired  through  the 
exchange  of  CCC  commodity 
certificates.  Section  303(a)  of  the  1988 
Act  provides  that,  once  market  prices  of 
a  commodity  attain  the  FOR  release 
level  during  the  1988  marketing  year, 
producers  may  repay,  without  penalty, 
FOR  loans  during  the  remainder  of  such 
marketing  year  without  regard  to  market 
prices.  The  Joint  Explanatory  Statement 
of  the  Committee  of  Conference  which 


0 
11 

43 
54 


0 
14 
33 


0 
0 
0 


50 


was  prepared  in  connection  with  the 
1988  Act  states  as  follows: 

The  conferees  believe  that  the  Secretary 
should  operate  the  fanner  owned  reserve  in  a 
way  that  will  remove  wheat  and  feed  grains 
from  the  market  during  times  of  surplus 
supply  and  increase  market  supply  during 
times  of  short  supply. 

Current  farmer  owned  reserve  quantities  of 
wheat  and  feed  grains  exceed  statutory 
minimums.  The  Secretary  has  previously 
determined  not  to  allow  entrj'  of  1987  crops 
of  wheat  and  feed  grains  info  the  reserve.  In 
making  any  subsequent  determination  as  to 
whether  to  permit  entry  of  1988  or  other  crops 
of  such  commodities  into  the  reserve,  the 
Secretarj'  should  take  into  consideration  the 
reduced  production  of  1988  crops  of  wheat 
and  feed  grains  as  a  result  of  the  drought,  the 
size  of  the  farmer  owned  reserve,  the  impact 
of  such  entry  upon  the  availability  of  these 
commodities  in  the  marketplace,  including, 
but  not  limited  to  consideration  of  the  impact 
on  the  domestic  livestock  and  poultry 
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industry,  the  ethanol  industry,  and  export 
market  share. 

See  134  Cong.  Rec.  H.  6474  (daily  ed. 
Aug.  8. 1988). 

Accordingly,  in  addressing  the 
manner  in  which  the  FOR  is  to  be 
conducted.  Congress  has  specifically 
recognized  that  statutory  FOR 
minimums  have  been  maintained  and 
that  entry  of  1987  crops  will  not  be 
permitted. 

Discussion  of  Comments 

In  response  to  that  portion  of  the 
August  10, 1988  proposed  rule  which 
relates  to  the  proposed  amendment  of  7 
CFR  Part  1421,  21  letters  containing  31 
comments  were  received.  In  addition, 
one  telephone  comment  was  received. 
Comments  were  received  from 
individuals,  grain  companies,  three 
chairmen  of  three  committees  of  the 
National  Grain  and  Feed  Association, 
the  Commissioner  of  Agriculture  and  the 
Attorney  General  of  Minnesota,  a 
county  ASC  committee,  producer 
organizations,  a  bee  company,  the  Rural 
Life  Office,  and  a  border  collie  breeder. 

The  comment  received  from  the  bee 
company  was  not  responsive  to  the 
proposed  rule  since  it  addressed  the 
issue  of  honey  loan  extensions.  The 
proposed  rule  did  not  address  CCC 
honey  price  support  loans. 

One  comment  stated  that  no  loan 
extensions  should  be  granted  since  a 
majority  of  producers  no  longer  have 
1987  crop  price  support  loans 
outstanding  and  these  producers  do  not 
have  the  opportunity  to  benefit  from  any 
extension  of  such  loans. 

One  comment  was  received  in  support 
of  CCC's  proposed  amendment  of  7  CFR 
Part  1421.  This  comment  noted  that, 
given  current  production  and  carryover 
levels,  the  market's  need  for  this  grain  is 
critical  and  new  or  additional 
extensions  would  have  the  effect  of 
artiHcially  isolating  these  stocks  from 
the  market  thereby  aggravating  a  tight 
supply-demand  situation. 

This  commenter  noted  that  extensions 
would  be  contrary  to  the  market- 
oriented  intent  of  the  Food  Security  Act 
of  1985  and  would  damage  the  U.S. 
status  as  a  reliable  exporter.  The 
commenter  stated  that  extensions  of 
some  of  these  loans  previously  were 
made  by  CCC  in  a  time  of  relative 
surplus  and  not  for  the  purpose  of 
creating  artificial  scarcity  in  times  of 
relative  shortages.  The  commenter  also 
noted  that  it  will  take  some  time  through 
normal  maricet  movements  for  grain  that 
had  been  pledged  as  collateral  for 
maturing  loans  to  be  positioned  and 
available  for  the  market.  The  commenter 
further  noted  that  CCC's  exposure  to 


loan  forfeitures  would  be  minimal  due  to 
current  market  conditions. 

CCC  concurs  in  the  view  that  it  would 
be  inequitable  at  this  time  to  allow 
extensions  of  some  1987  crop  loans 
since  not  all  producers  in  the  southern 
region  of  the  United  States  would  be 
able  to  take  advantage  of  such  an 
extension.  As  of  August  17, 1988,  only  6 
percent  of  1987  wheat  and  13  percent  of 
com  price  support  loans  remained 
outstanding. 

CCC  also  concurs  with  the  analysis 
provided  by  the  second  commenter  that 
any  further  loan  extensions  would,  in 
general,  result  in  the  loss  of  U.S.  status 
as  a  reliable  exporter.  The  views  of  the 
commenter  are  also  consistent  with  the 
discussion  of  the  basis  for  CCC's  actions 
previously  set  forth  in  this  document. 

Seven  comments  suggested  that,  by 
allowing  loan  extensions,  more  orderly 
marketing  of  grain  would  occur.  Three  of 
these  comments  suggested  limiting  any 
extension  to  six  months,  one  of  which 
suggested  that  any  storage  payments 
which  would  be  made  should  not  be 
made  until  the  loan  is  settled. 

As  noted  in  the  previous  discussion  of 
CCC's  basis  for  only  extending  only 
certain  loans,  orderly  marketing  will 
occiu-  as  a  result  of  this  proposed 
amendment.  Further,  by  extending  all 
loans,  CCC  would  merely  delay  until 
next  year  any  possible  effect  on  the 
market  that  may  occur  upon  maturity  of 
these  loans.  Current  storage  availability 
and  transportation  facilities  are  more 
than  adequate  to  handle  1988  crop 
production  which  is  marketed  as  well  as 
grain  which  will  enter  the  market  from 
those  loans  which  mature  in  accordance 
with  their  stated  maturity  dates.  No  data 
was  provided  by  any  commenter  that 
supported  the  view  that,  by  extending 
loans,  even  for  a  six  month  period,  any 
more  orderly  marketing  would  occur 
than  if  such  loans  are  not  extended. 

Delaying  the  payment  of  storage 
payments  imtil  the  loan  is  settled  would 
not  result  in  orderly  marketing  making 
storage  payments  either  in  advance  or 
on  a  delayed  basis  would  merely  create 
a  disincentive  for  a  producer  to  follow 
market  forces  when  deciding  whether  or 
not  to  market  a  commodity  since  the 
producer  would  have  an  artificial 
incentive  to  hold  the  commodity. 
Further,  it  is  not  the  purpose  of  CCC  to 
expend  its  limited  funds  for  producers  to 
store  commodities  in  times  of  reduced 
production  and  high  prices.  CCC  offers 
storage  payments  to  producers  in  certain 
instances  in  order  to  encourage 
producers  to  store  grain  when  surpluses 
exist  until  the  grain  can  enter  the  maricet 
in  situations  such  as  those  which  have 
existed  throughout  1988. 


As  noted  in  the  previous  discussion  of 
CCC's  actions,  loan  extensions  are 
made  available  by  CCC  in  times  of 
surplus  in  order  to  encourage  orderly 
marketing.  Once  market  prices  have 
exceeded  the  CCC  price  support  level, 
the  purpose  of  the  CCC  price  support 
loan  has  been  attained,  i.e.,  to  guarantee 
a  producer  a  specified  minimum  price 
for  the  commodity.  Since  the 
formulation  of  the  price  support  loan 
concept  over  50  years  ago,  it  has  not 
been  an  objective  of  the  price  support 
program  to  ensure  that,  at  the  expense 
of  CCC's  limited  funding  authority, 
producers  receive  a  market  price  in 
excess  of  the  price  support  level. 
Producers  who  wish  to  speculate  that 
prices  will  continue  to  remain  in  excess 
of  the  price  support  level  after  the 
maturity  of  their  price  support  loan  may 
redeem  the  loan  collateral  and  retain 
control  of  the  commodity  until  such  time 
as  they  wish  to  market  the  commodity. 
In  addition,  traditional  marketing 
devices,  such  as  contingency  markets 
and  forward  contracting,  are  available 
to  producers  which  will  allow  producers 
to  take  advantage  of  potentially  high 
future  market  prices  if  the  producers 
wish  to  speculate  in  the  market. 

As  noted  in  the  discussion  in  response 
to  the  comments  which  addressed  the 
concern  for  orderly  marketing,  market 
prices  exceed  current  price  support 
levels.  Accordingly,  producers  who  wish 
to  speculate  that  higher  prices  will  occur 
may  redeem  their  loan  collateral  and 
market  their  commodity  at  a  future  date 
if  they  so  desire. 

Five  comments  suggested  that,  by 
allowing  loan  extensions,  stabilized  or 
enhanced  market  prices  would  be 
available  to  producers. 

Foiu"  comments  expressed  concern 
that  the  current  drought  and  the  recently 
enacted  emergency  hvestock  provisions 
of  the  Drought  Assistance  Act  of  1988 
should  be  taken  into  consideration  in 
making  the  decision  as  to  whether  loan 
extensions  should  be  authorized.  These 
comments  suggest  that  loan  extensions 
would  be  warranted  due  to  these  events. 

Significant  decreases  in  1988 
production  of  wheat,  feed  grain  and 
soybeans  and  other  feed  supplies  have 
occurred  as  a  result  of  the  1988  drought. 
Liquidation  of  livestock  herds  and 
poultry  flocks  has  occurred  due  to 
unexpected  and  significant  increases  in 
feed  prices  and  due  to  the  unavailability 
of  feed  in  some  regions  of  the  country. 
Accordingly,  CCC  has  implemented 
emergency  feed  programs  in  order  to 
alleviate  the  impact  of  the  drought  on 
these  producers.  To  allow  all  loans  to  be 
extended  would  create  artificial 
incentives  in  the  market  and  would  only 
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result  in  even  tighter  feed  suppUes 
which  would  further  injure  livestock  and 
poultry  producers.  Extensions  of  all 
loans  would  also  be  contrary  to  the 
objectives  of  the  emergency  feed 
programs  conducted  by  CCC,  as 
required  by  the  Disaster  Assistance  Act 
of  1988.  which  provide  that  CCC  wUl 
make  available  to  livestock  and  poultry 
producers  CCC-owned  inventory  at 
prices  which  are  below  ciurent  price 
support  levels. 

Five  comments  were  received  which 
stated  that  announcements  of  decisions 
which  are  made  with  respect  to  loan 
extensions  should  be  made  in  a  more 
timely  manner.  Several  of  these 
comments  noted  that  the  decision  to 
extend  July  31, 1988,  maturing  loans  was 
not  made  in  a  manner  which  allowed 
producers  to  take  advantage  of  this 
option.  Two  comments  also  stated  that 
producers  whose  loans  matured  earlier 
in  the  year  were  not  afforded  the  same 
opportunity  to  extend  their  loans.  Two 
conunents  also  requested  that  the 
conunent  period  be  extended. 

CCC  notifies  producers  with  maturing 
price  support  loans  of  the  options 
available  to  them  with  respect  to  the 
settlement  of  their  loans.  Generally, 
producers  receive  actual  notice  of  these 
options  45  days  in  advance  of  maturity. 
However,  an  injunction  was  issued  on 
July  22, 1988  in  a  lawsuit  involving 
CCC's  earUer  announcement  of  certain 
loan  extension  and  FOR  entry  decisions. 
CCC  received  notice  of  this  injunction 
on  ]uly  26, 1988.  As  soon  as  CCC  had 
reviewed  the  situation  presented  by  the 
injunction.  CCC  aimounced  on  July  29, 
1988,  that  loans  maturing  on  July  31, 
1988  would  be  extended  This  extension 
was  made  available  in  order  to  provide 
market  stability  until  CCC  could  fiiUy 
determine  the  actions  which  were 
required  by  the  injunction. 

In  order  to  provide  further  stability  to 
commodity  markets,  CCC  pubUshed  a 
notice  of  proposed  rulemaking  on 
August  10, 1988  in  order  to  correct  any 
possible  procedural  deficiencies  which 
may  exist  concerning  its  announcement 
of  price  support  loan  extensions  and 
FOR  entry.  Accordingly,  producers  have 
had  sufficient  notice  of  its  proposed 
actions. 

TTie  comment  period  for  the  proposed 
rule  was  limited  to  15  days  in  order  that 
a  decision  regiu'ding  these  loans  could 
be  made  prior  to  their  maturity  on 
August  31, 1988.  Many  purchasers  of 
grain,  including  livestock  and  poultry 
producers,  and  handlers  of  grain  had 
made  conunitments  well  in  advance  of 
the  July  22, 1988  injunction.  In  order  to 
analyze  all  comments  which  were 
received  in  response  to  the  proposed 
rule  and  to  reduce  maricet  uncertainty 


and  maintain  stability,  the  comment 
period  ended  August  25, 1988. 

Price  support  loans  which  are  made 
available  to  wheat,  feed  grain,  rice  and 
soybean  producers  provide  that  such 
loans  will  mature  the  last  day  of  the 
ninth  month  following  the  month  in 
which  the  loan  appUcation  is  made.  The 
length  of  the  loan  is  structured  in  a 
manner  which  will  allow  grain  from  one 
crop  to  enter  the  market  prior  to  the 
harvest  of  the  following  crop.  By  limiting 
the  length  of  the  loan  to  9  months, 
staggered  entry  of  commodities  occurs 
throughout  the  nation  in  a  manner  which 
corresponds  to  normal  harvesting 
patterns,  i.e.,  loans  in  the  southern 
region  of  the  United  States  mature  the 
earliest  fmd  those  in  the  northern  region 
mature  the  latest  This  staggered  entry 
provides  for  maricet  price  stability  and 
for  the  entry  of  sufficient  stocks  into  the 
market  in  an  orderiy  manner. 
Accordingly,  by  further  extending  price 
support  loans  with  maturity  dates  of  July 
31,  and  August  31,  until  September  30, 
normal  marketing  and  handling  patterns 
will  be  severely  disrupted  since  1988 
crops  will  be  in  the  process  of  being 
harvested  and  will  be  in  the  process  of 
being  placed  in  storage  faciUties  by 
producers.  Due  to  the  1968  drought 
harvest  will  begin  much  earlier  than 
normal  in  most  areas  of  the  country. 
Accordingly,  decisions  by  CCC 
regarding  July  31,  and  August  31, 1988 
maturing  loans  must  be  made  prior  to 
August  31,  in  order  to  allow  producers  to 
make  necessary  marketing  decisions. 
Further,  the  decisions  which  are  made 
by  CCC  regarding  these  loans  will 
impact  all  producers  who  will  be 
harvesting  1988  crops,  and  not  just 
producers  with  maturing  CCC  loans, 
since  they  too  must  make  arrangements 
concerning  the  storage,  shipment  and 
sale  of  their  crop.  Accordingly,  good 
cause  exists  for  not  providing  a  longer 
comment  period  since  a  longer  comment 
period  would  be  impracticable  and 
contrary  to  the  pubUc  interest 

Two  comments  stated  that  by 
extending  these  loans,  the  government 
would  incur  lower  storage  costs  than  by 
storing  grain  in  commercial  storage 
facilities. 

By  not  extending  certain  loans,  the 
storage  payments  which  would  have 
been  made  under  such  loans  would  have 
exceeded  any  increase  in  CCC  storage 
and  handling  costs  which  may  be 
incurred  on  any  forfeitures  that  occur  as 
the  result  of  the  adoption  of  the 
proposed  rule. 

CCC  projects  that  few  if  any 
forfeitures  will  occur  as  the  result  of  its 
proposed  amendment  to  7  CFR  Part  1421 
since  maricet  prices  exceed  current  price 
support  levels.  Approximately  99 


percent  of  all  1987  crap  year  loan 
setdements  whidi  have  occurred  from 
January  29, 1988  throu^  August  17, 1968 
have  been  loan  repayments.  For  all  crop 
year  loans  which  were  settled  in  this 
period  approximately  93  percent  of  all 
loans  were  repaid.  Producers  may  also 
use  commodity  certificates  to  profitably 
acquire  and  market  any  grain  which  has 
been  pledged  as  collateral  for  any  CCC 
price  support  loan  which  has  a 
repayment  value  per  bushel  which 
exceeds  current  market  prices.  Further, 
CCC  inventory  is  continuing  to  decline 
and  unconunitted  wheat  stocks  will 
likely  be  less  than  50  million  bushels  by 
December  31, 1988  and  may  well 
approach  zero.  Uncommitted  CCC  com 
stocks  will  Ukely  be  less  than  200 
million  bushels  by  such  time.  By 
comparison,  the  quantities  of  wheat  and 
com  in  CCC  inventory  as  of  August  1, 
1987,  were  806  million  and  1.47  billion 
bushels,  respectively. 

Five  comments  were  received  with 
respect  to  the  effect  that  the  proposed 
rule  has  on  Utigation  currently  pending 
which  involves  CCCs  eariier  decisions 
not  to  allow  extension  of  certain  crop 
year  loans  or  to  allow  entry  into  the 
FOR. 

It  is  CCC's  position  that  the  injunction 
issued  on  July  22, 1988  prohibited  the 
implementation  of  two  intra-agency 
notices.  Absent  these  notices,  all  loans 
maturing  in  1988  would  not  be  extended 
and  entry  into  the  FOR  would  not  be 
permitted.  The  injunction  did  not 
prohibit  the  use  of  other  existing 
authority  of  CCC  and  did  not  preclude 
CCC  from  conducting  a  rulemaking 
activity  in  order  to  remove  any  possible 
procedural  deficiency  which  may  exist. 

One  comment  merely  stated  that 
fanners  are  under  stress  and  that 
actions  should  not  be  taken  which  give 
grain  companies  an  additional 
advantage  over  them. 

The  proposed  amendments  to  7  CFR 
Part  1421  are  not  intended  to  provide 
any  advantage  to  grain  companies  or  to 
any  other  party.  The  amendments  are 
intended  to  provide  adequate  supphes  of 
grain  in  the  market  without  imposing  an 
artificial  barrier  to  the  market  such  as 
through  the  payment  of  unnecessary 
storage  payments  to  producers. 
One  comment  agreed  with  the 
proposal  of  giving  producers  actual 
notice  by  mail  of  any  future  extensions. 
The  conunenter  also  stated  that  this 
notice  should  be  given  at  least  14  days 
prior  to  loan  maturity. 

As  noted  previously,  it  is  the  current 
policy  of  CCC  to  provide  sufficient  and 
timely  notice  to  producers  of  offered 
loan  extensions.  Since  CCC  has 
historically  provided  actual  notice 
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approximately  45  days  in  advance  of 
maturity,  the  suggestion  that  such  notice 
be  made  at  least  14  days  in  advance  has 
been  rejected. 

One  comment  stated  that  the  Special 
Producer  Storage  Loan  Program  should 
not  be  terminated  since  it  could  be  used 
in  the  future  if  crop  surpluses  occur.  One 
commenter  agreed  with  the  proposal, 
noting  that  the  continued  use  of  the 
program  contravenes  the  intent  of  the 
Food  Security  Act  of  1985.  This 
commenter  also  stated  that,  for  the  same 
reasons  previously  set  forth  in  support 
of  CCC's  proposal  to  not  extend  certain 
loans,  that  this  program  should  also  be 
terminated. 

As  noted  previously,  the  Special 
Producer  Storage  Loan  Program  was 
established  in  1985  since  CCC  could  not 
have  FOR  loans  with  a  term  in  excess  of 
5  years.  At  the  then  prevailing  market 
prices,  producers  would  have  forfeited 
large  quantities  of  the  maturing  FOR 
loan  collateral.  In  order  to  provide 
greater  flexibility  to  producers  by 
allowing  producers  to  retain  control  of 
this  grain,  the  Special  Producer  Storage 
Loan  Program  was  established. 
Subsequendy.  the  Food  Security  Act  of 
1985  amended  section  110  of  the  1949 
Act  to  remove  the  restriction  that  FOR 
loans  cannot  be  for  a  term  of  longer  than 
5  years.  Accordingly,  the  need  for  this 
program  no  longer  exists. 

Two  comments  stated  that  the 
proposal  to  delete  from  existing 
regulations  the  authority  for  CCC  to 
extend  1987  and  subsequent  crops 
should  not  be  adopted  since  it  is  too 
premature  to  determine  whether  future 
extensions  are  warranted. 

Extensions  of  CCC  price  support  loans 
have  been  made  available  when  large 
surpluses  of  conunodities  exist.  The 
purpose  of  these  extensions  has  been  to 
allow  producers  to  retain  control  of  the 
loan  collateral  beyond  the  initial  loan 
maturity  date  in  lieu  of  forfeiting  the 
collateral  When  determining  whether  to 
offer  such  extensions.  CCC  takes  into 
consideration  whether  it  is  likely  that 
prices  will  reach  the  point  that  loan 
repayments  are  likely  to  occur  and  the 
market  demand  for  the  commodity. 
Extensions  of  1984-1986  crop  year  loans 
were  authorized  due  to  depressed 
market  prices,  excessive  supplies,  tight 
storage  situations  and  large  CCC 
inventories.  These  conditions  do  not 
currently  exist.  Further,  due  to  the  large 
reduction  in  1988  production,  these 
situations  are  not  projected  to  occur  in 
the  1988/89  marketing  year. 

In  order  to  remove  the  possibility  of 
encountering  any  further  concerns  with 
respect  to  the  procedural  manner  in 
which  loan  extension  determinations 
are  made,  CCC  has  determined  that  7 


CFR  Part  1421  will  speciHcally  provide 
that  no  extensions  will  be  made. 
However,  in  the  event  market  and 
storage  conditions  and  CCC  inventory 
levels  change  which  would  warrant  the 
extension  of  subsequent  crop  year  loans. 
CCC  would  still  be  authorized  to  take 
such  action.  But,  in  implementing  such  a 
decision,  CCC  would  be  required  to 
publish  in  the  Federal  Register  an 
amendment  to  7  CFR  Part  1421  in  order 
to  effectuate  any  such  extension. 
Therefore,  all  interested  parties  would 
receive  sufficient  notice  of  such  change. 

One  comment  stated  that  the 
proposed  rule  should  set  forth  standards 
which  would  be  used  to  determine  when 
loan  extensions  would  be  granted  or 
entry  into  the  FOR  would  be  permitted. 

When  determining  whether  to  offer 
loan  extensions  or  to  allow  entry  into 
the  FOR,  CCC  must  take  into 
consideration  conditions  existing  at  that 
time.  A  myriad  of  factors  must  be 
considered.  These  factors  include 
existing  and  projected  market  prices; 
foreign  and  domestic  market  demands; 
weather  conditions;  livestock,  ethanol, 
and  poultry  industry  concerns;  storage 
capacities;  foreign  agricultural  subsidy 
actions;  humanitarian  and  domestic 
emergency  relief  measures;  and  CCC 
budgetary  restrictions.  CCC  must  also 
take  into  consideration  statutory 
requirements  applicable  to 
determinations  involving  wheat  and 
feed  grain  acreage  reduction  programs 
which  take  into  consideration  projected 
carryover  supphes.  Accordingly,  since 
these  factors  as  well  as  other  factors  are 
continually  changing,  the  suggestion  that 
specific  standards  be  set  forth  in  7  CFR 
Part  1421  is  rejected. 

This  commenter  also  noted  that 
factors  other  than  the  statutory  FOR 
minimums  which  are  set  forth  in  section 
110  of  the  1949  Act  must  be  taken  into 
consideration  when  allowing  entry  into 
the  FOR.  The  commenter  also  stated 
that,  by  allowing  the  extension  of  1984 
crop  FOR  loans  only,  quantities  in  the 
FOR  will  fall  below  the  statutory 
minimum.  The  commenter  further  stated 
that  since  Congress  has  provided  in  the 
Disaster  Assistance  Act  of  1988  for  the 
release  of  FOR  grain  without  penalty 
any  time  during  the  1988  marketing  year 
if  market  prices  attain  the  release  level 
during  such  year.  Congress  has 
indicated  the  manner  in  which  private 
stocks  should  enter  the  market. 

This  conunenter  also  noted  that  if  the 
Secretary  perceives  that  an  emergency 
situation  exists  which  requires  the 
release  of  FOR  stocks,  such  authority  is 
already  provided  for  in  section  110  of 
the  1949  Act. 

As  noted  in  the  previous  discussion  of 
the  basis  for  CCC's  actions  regarding 


price  support  loan  extensions  and  entry 
into  the  FOR,  section  110  of  the  1949  Act 
provides  for  the  implementation  of  "a 
program  under  which  producers  of 
wheat  and  feed  grains  will  be  able  to 
store  wheat  and  feed  grains  when  such 
commodities  are  in  abundant  supply, 
extend  the  time  for  their  orderly 
marketing,  and  provide  for  adequate, 
but  not  excessive,  carryover  stocks  to 
ensure  a  reliable  supply  of  the 
commodities."  CCC  has  always  taken 
these  and  other  factors  into 
consideration  when  determining 
whether  to  allow  entry  into  the  FOR. 
However,  it  should  be  noted  that  section 
110  of  the  1949  Act  provides  that  such  a 
program  shall  be  available  when  "such 
commodities  are  in  abundant  supply." 
Current  supplies  of  wheat  and  feed 
grains  have  been  significantly  reduced 
by  the  1988  drought.  For  the  purposes  of 
determining  adequate  carryover  levels 
in  carrying  out  domestic  price  support 
programs  and  related  activities,  ending 
1988/89  marketing  year  stocks  will  be 
minimally  adequate  or  below  such 
levels.  Projected  ending  wheat  stocks 
total  597  million  bushels,  with  395 
million  bushels  currently  in  the  FOR. 
Projected  ending  com  stocks  total  1.58 
billion  bushels,  with  1.1  billion  bushels 
currently  in  the  FOR.  Approximately  65- 
70  percent  of  both  wheat  and  feed  grain 
carryover  stocks  are  now  in  the  FOR. 
These  about  equal  the  highest  shares  of 
ending  stocks  accounted  for  by  FOR 
loan  collateral  since  the  FOR  was  first 
implemented  in  1977.  By  comparison, 
ending  1987/88  com  stocks  were  4.35 
billion  bushels  with  1.2  billion  in  the 
FOR  or  approximately  27  percent.  As 
noted  before,  additional  entry  into  the 
FOR  would  result  in  a  record  high  share 
of  ending  stocks  being  in  the  form  of 
FOR  loan  collateral.  Allowing  further 
entry  into  the  FOR  will  severely  disrupt 
free  market  activity  contrary  to  the 
provisions  of  section  110  of  the  1949  Act 
which  provide  that  the  FOR  must  be 
implemented  in  a  manner  which  does 
not  "unduly  depress,  manipulate  or 
curtail  the  free  market." 

The  commenter  also  stated  that  entry 
into  the  FOR  must  be  allowed  in  order 
to  fulfdl  Congressional  policies  subject 
to  the  upper  limits  set  forth  in  section 
110  of  die  1949  Act  and,  when  FOR 
amounts  fall  below  the  minimum  levels 
and  "prices  are  below  release  level", 
incentives  must  be  offered  to  encourage 
participation  in  the  FOR. 

For  the  immediately  foregoing 
reasons,  entry  of  additional  quantities  of 
wheat  and  feed  grains  would  not  be  in 
accordance  with  the  provisions  of 
section  110  of  the  1949  Act  and  would. 
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therefore,  be  contrary  to  Congressional 
policy. 

The  commenter  also  stated  that  levels 
in  the  FOR  will  fall  below  statutory 
minimums  if  the  proposed  rule  is 
adopted. 

CCC  has  always  maintained  levels  in 
the  FOR  which  are  in  excess  of  statutory 
minimum  requirements.  Current  FOR 
levels  are  395  million  bushels  for  wheat 
and  1.06  billion  bushels  for  com;  166 
million  bushels  of  1980-1983  FOR  wheat 
loans  do  not  begin  to  mature  until  1990, 
and  158  million  bushels  of  1985  crop 
wheat  loans  do  not  begin  to  mature  until 
1989.  The  1985  com  FOR  loans  also  do 
not  begin  to  mature  until  early  1989  and 
total  781  billion  bushels.  Accordingly, 
the  commenter's  conclusion  that 
insufficient  FOR  levels  will  result  is 
simply  in  error.  As  provided  in  the 
proposed  amendment  to  7  CFR  1421.741, 
additional  extensions  of  1984  and  1985 
may  be  offered.  Extensions  of  1980-1983 
crop  wheat  FOR  loans  are  not  provided 
for  since  the  amendments  that  were 
made  to  section  110  of  the  1949  Act  by 
the  Food  Security  Act  expire  with  the 
1990  crop.  Decisions  regarding  the  1990 
crop  year  will  be  made  at  that  time  in 
accordance  with  then  existing  statutory 
requirements. 

The  commenter  also  stated  that  due  to 
section  303  of  the  "Drought  Relief  Bill" 
(sic)  "there  is  no  reason  to  doubt  that 
the  FOR  will  draw  down  even  further." 
The  commenter  provides  no  economic 
support  for  this  statement. 

Section  303(a)  of  the  Drought 
Assistance  Act  of  1988  provides  that, 
with  respect  to  the  1988  marketing  years 
only,  producers  may  repay  FOR  loans 
throughout  such  year  without  the 
payment  of  any  penalty  once  market 
prices  reach  the  FOR  release  level.  The 
1988  marketing  year  FOR  release  level  is 
$4.23  per  bushel  for  wheat  and  $2.93  per 
bushel  for  com.  The  most  recent  USDA 
World  Outlook  Board  projections  show 
for  1988/89  season  average  price  of 
$3.45-$3.95  for  wheat  and  $2.30-$2.70  for 
com.  Thus,  market  prices  may  not  reach 
release  levels,  if  at  all,  for  some  time. 
Fiu-ther,  given  the  incentive  of  receiving 
storage  payments  there  is  no  assurance 
that  producers  will  avail  themselves  of 
this  option  in  any  event. 

The  commenter  also  stated  that  since 
the  action  proposed  in  January  was  to 
handle  a  surplus  and  the  action 
proposed  in  August  was  in  response  to  a 
drought,  the  justification  provided  for  in 
the  proposed  rule  was  a  "mere  sham." 

As  more  fully  discussed  throughout 
this  document,  the  initial  determinations 
were  based  upon  assumptions  that  1988 
demand  would  exceed  1988  production. 
This  situation  was  obviously  worsened 


due  to  the  1988  drought.  Accordingly,  the 
fundamental  basis  for  this  action  still 
remains  the  same,  i.e.,  the  continued 
availability  of  sufficient  stocks  to  meet 
current  export  and  domestic  demand. 

The  commenter  stated  that  if  the 
Secretary  perceives  that  an  emergency 
exists  which  requires  release  of  FOR 
stocks,  the  Secretary  may,  in 
accordance  with  section  110(d]  of  the 
1949  Act.  call  FOR  loans  prior  to 
maturity  after  reporting  the 
determination  and  reasons  to  the 
President  and  to  the  Congress. 

Given  current  supplies,  the  Secretary 
may,  at  some  subsequent  date,  have  to 
resort  to  calling  non-maturing  loans. 
However,  the  proposed  amendments 
affect  maturing  loans  and  not  non- 
maturing  loans.  As  discussed  above, 
allowing  further  entry  into  the  FOR  at 
this  time  would  be  contrary  to  the 
provisions  of  section  110  of  the  1949  Act 
since  free  markets  would  be  unduly 
dismpted. 

Also,  as  noted  by  another  commenter. 
delivery  of  grain  into  market  accessible 
positions  cannot  be  done  immediately 
upon  loan  maturity.  Accordingly,  by 
allowing  entry  into  the  FOR  and,  in  the 
near  futiu«,  calling  FOR  loans  would  not 
necessarily  result  in  timely  access  to 
these  stocks.  Also,  by  not  allowing 
further  entry  of  grain  into  the  FOR,  the 
possibility  of  the  occurrence  of 
emergency  conditions  which  would 
necessitate  the  calling  of  other  FOR 
loans  will  be  reduced. 

List  of  Subjects  in  7  CFR  Part  1421 

Grains,  Loan  programs/agriculture. 
Price  support  programs,  Warehouses. 

Accordingly,  Title  7  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1421-4  AMENDED] 

1.  The  authority  citation  for  Part  1421 
continues  to  read  as  follows: 

Authority:  Sees.  4  and  5  of  the  Commodity 
Credit  Corporation  Charter  Act,  as  amended, 
62  StaL  1070,  as  amended,  1972  (15  U.S.C. 
714b  and  714c):  sees.  101.  lOlA.  105C,  107D, 
108, 110,  201,  301,  401,  403.  and  405  of  the 
Agricultural  Act  of  1949,  as  amended.  63  Stat. 

1051,  as  amended.  99  Stat.  1419,  as  amended. 
1395.  as  amended.  1383,  as  amended.  1439.  as 
amended,  92  Stat.  951,  as  amended,  63  Stat. 

1052,  as  amended,  1053,  as  amended,  1054, 
as  amended  (7  U.S.C.  1441. 1441-1, 1444b. 
1445b-2, 1445C-2.  1445e,  1446, 1447, 1421, 
1423.  and  1425). 

2.  7  CFR  1421.6  is  amended  by  revising 
paragraph  (a)(l](i]  and  adding 
paragraph  (cj  to  read  as  follows: 

§  1 42 1 .6    Maturity  and  expiration  dates. 

(a)  *  *  * 


(1)  *  *  * 

(i)  All  commodities  except  peanuts,  no 
later  than  the  last  day  of  the  ninth 
calendar  month  following  the  month  in 
which  the  loan  application  is  made;  and 
*        «        *        •        * 

(c)  Extension  of  loans.  (1) 
Notwithstanding  any  other  provision  of 
this  part,  all  1987  and  prior  crop  year 
loans  which  have  been  made  available 
to  eligible  producers  in  accordance  with 
the  provisions  of  this  part  shall  not  be 
extended  upon  maturity  except  that  1985 
and  1986  crop  com  and  sorghum  loans 
which  mature  on  March  31, 1988  through 
and  including  December  31, 1988  may  be 
extended  for  one  year. 

(2)  With  respect  to  all  commodities, 
1988  and  subsequent  crop  year  loans 
may  not  be  extended  upon  maturity. 

3.  7  CFR  1421.741  is  revised  to  read  as 
follows: 

§  1421.741    Lengtti  of  reserve  agreentents. 

The  length  of  reser\'e  agreements  shall 
be  determined  and  annoiuiced  by  the 
Executive  Vice  President,  CCC,  based 
upon  market  conditions  which  exist  at 
the  time  such  agreements  are  executed 
by  CCC.  Such  agreements  may  be 
extended  by  CCC,  at  the  producer's 
option,  upon  matiuity  if  CCC  determines 
that  an  extension  is  warraated  based 
upon  existing  market  conditions.  1983 
and  prior  crop  year  loans  may  not  be 
extended.  1984  crop  year  loans  which 
mature  on  March  31, 1988  through  and 
including  December  31, 1988  may  be 
extended  for  one  year.  Producers  having 
1984  and  1985  crop  year  loans  will  be 
notified  by  mail  of  any  extension  or 
additional  extension  option  which  may 
be  made  available  by  CCC. 
Determinations  with  respect  to  the  entry 
of  eligible  grain  from  other  crop  years 
into  ^e  Grain  Reserve  Program  will  be 
announced  by  CCC  by  the  publication  of 
a  final  notice  of  determination  in  the 
Federal  Register. 

4.  7  CFR  1421.900  is  revised  to  read  as 
follows: 

§  1421.900    General  statement 

Special  Producer  Storage  Loan 
Program  loans  shall  not  be  extended 
upon  maturity. 

§§  1421.901  through  1421.917    [Removed] 

5.  7  CFR  1421.901  through  1421.917  are 
removed. 

Signed  at  Washington,  DC  on  August  30, 
1988. 

Milton ).  Hertz, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
[PR  Doc.  88-20018  Filed  8-30-88;  3:31  pm) 
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promulgation;  various  States: 
California,  34132 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  34148 
Weekly  receipts,  34148 
Meetings: 
National  Advisory  Council  Environmental  Technology 
Transfer,  34148 
Toxic  and  hazardous  substances  control: 

Premanufacture  notices;  monthly  status  reports,  34232, 
34238 
(2  documents) 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act,  34192 

Export  Administration  Bureau 

See  also  International  Trade  Administration 
NOTICES 

Foreign  availability  assessments: 
Sputtering  equipment,  34135 

Farm  Credit  Administration 

PROPOSED  RULES 

Farm  credit  system: 
Funding  and  fiscal  affairs — 
Capitalization  bylaws,  issuance  and  retirement  equities, 
etc.,  34109 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules: 
Air  defense  identification  zones  (ADIZ);  security  control 
Correction,  34043 
Airworthiness  directives: 
Airplanes,  small — 
Cabin  safety  and  occupant  protection;  correction,  34194 


CASA,  34038 

Cessna,  34040 
Airworthiness  standards: 

Rotorcraft;  normal  and  transport  category;  powerplant 
and  rotor  drive  aspects  of  type  certification,  34198 
Standard  instrument  approach  procedures,  34039 
Transition  areas,  34041 
VOR  Federal  airways,  34042 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing,  34116,  34117 
(2  documents) 
NOTICES 
Meetings: 

Aeronautics  Radio  Technical  Commission,  34189 

Air  Traffic  Procedures  Advisory  Committee,  34190 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

34149 
Privacy  Act;  systems  of  records,  34149 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  endorsements,  etc.: 
Malting  barley;  correction,  34022 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  34192 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Arizona;  correction,  34089 
Flood  insurance;  communities  eligible  for  sale: 

Texas  et  al,  34087 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 

Hydroelectric  power  projects;  relicensing,  34119 
NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Niagara  Mohawk  Power  Corp.  et  al.,  34144 
Hydroelectric  applications,  34145 
Natural  gas  certificate  filings: 

Trunkline  LNG  Co.  et  al.,  34146 
Applications,  hearings,  determinations,  etc.: 

Mid  Louisiana  Gas  Co.,  34146 

South  Georgia  Natural  Gas  Co.,  34147 

Trunkline  Gas  Co.,  34147 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  34192 

Food  and  Drug  Administration 

RULES 

Food  additives: 

Paper  and  paperboard  components — 
Maleic  anhydride,  etc.,  34043 
NOTICES 
Human  drugs: 
New  drug  applications — 
McNeil  pharmaceutical,  34167 
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Food  and  Nutrition  Service 

RULES 

Food  distribution  program: 
National  commodity  processing  program,  34013 

General  Services  Administration 

RULES 

Acquisition  regulations: 

Novation  agreements,  34089 
Federal  Acquisition  Regulation  (FAR): 

Miscellaneous  amendments,  34224 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  National  Institutes 
of  Health 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
34166 

Interior  Department 

See  Land  Management  Bureau;  National  Park  Service; 
Reclamation  Bureau;  Surface  Mining  Reclamation  and 
Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Employee  plans;  cash  or  deferred  arrangements 

Correction,  34194 
Foreign  corporation  branch  profits  tax,  34045 
PROPOSED  RULES 
Excise  and  income  taxes: 
Cash  or  deferred  arrangements  (401(k)  and 

nondiscrimination  requirements  for  employee  and 
matching  contributions 
Correction,  34194 
Income  taxes: 
Foreign  corporation  branch  profits  tax;  cross  reference, 
34120 

International  Trade  Administration 

See  also  Export  Administration  Bureau 
NOTICES 
Antidumping: 
Shock  absorbers  from  Brazil,  34137 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Union  Railroad  Co.,  34173 

Justice  Department 

See  also  Juvenile  Justice  and  Delinquency  Prevention  Office 
NOTICES 

Pollution  control;  consent  judgments 
Hoechst  Celanese  Corp.,  34173 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Meetings: 
Missing  Children's  Advisory  Board,  34173 

Labor  Department 

See  also  Employment  and  Training  Administration; 

Employment  Standards  Administration;  Occupational 
Safety  and  Health  Administration 


NOTICES 

Meetings: 
Workforce  Quality  and  Labor  Market  Efficiency 
Commission,  34174 

Land  Management  Bureau 

NOTICES 

Meetings: 

Boise  District  Grazing  Advisory  Board,  34169 
Realty  actions;  sales,  leases,  etc.: 

Wyoming,  34169 

Withdrawal  and  reservation  of  lands: 

Colorado,  34170 

(2  documents) 

Oregon,  34170,  34171 

(3  documents) 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Miscellaneous  amendments,  34224 

National  Archives  and  Records  Administration 

PROPOSED  RULES 

Records  management: 

Records  transfer,  34131 
NOTICES 
Agency  records  schedules  availability,  34182 

National  Bureau  of  Standards 

NOTICES 

Information  processing  standards,  Federal: 
POSIX  system  implementors  workshop,  34138 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Heart,  Lung,  and  Blood  Institute,  34168 

(4  documents) 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  34169 
Recombinant  DNA  Advisory  Committee.  34246 
Recombinant  DNA  molecules  research: 
Actions  under  guidelines — 
Proposed,  34246 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Meetings: 

Pacific  Fishery  Management  Council,  34138 
Permits: 

Marine  mammals,  34138,  34139 
(2  documents) 

National  Park  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.. 
Gettysburg  National  Military  Park,  PA.  34172 

Navy  Department 

NOTICES 

Meetings: 

Naval  Research  Advisory  Committee.  34142 
Senior  Executive  Service: 

Performance  Review  Boards;  membership.  34142 


VI 
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Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

Reactor  Safeguards  Advisory  Committee,  34183 
Regulatory  guides;  issuance,  availability,  and  withdrawal, 

34184 
Applications,  hearings,  determinations,  etc.: 

Arkansas  Power  &  Light  Co.,  34184 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

State  plans;  development,  enforcement,  etc.: 
Virginia,  34121 

Public  Health  Service 

See  Food  and  Drug  Administration;  National  Institutes  of 
Health 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Colorado  River  Water  Quality  Improvement  Program,  UT, 
34172 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

National  Association  of  Securities  Dealers,  Inc.,  34186 

National  Securities  Clearing  Corp.,  34187 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Boston  Stock  Exchange,  Inc.,  34185 
Applications,  hearings,  determinations,  etc.: 

Criterion  Equity  Trust,  34188 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Pennsylvania,  34188 
Applications,  hearings  ^pterminations,  etc.: 

First  of  Nebraska  Investment  Corp.,  34189 

Mariner  Venture  Capital  Corp.,  34189 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Colorado  River  Water  Quality  Improvement  Program,  UT, 
34172 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submission,  34128 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration 
RULES 

Contract  Appeals  Board  procedure  rules  (acquisition 
regulations),  34104 

Treasury  Department 

See  also  Internal  Revenue  Service 
NOTICES 

Agency  information  coller.tion  activities  under  0MB  review 
34190 
(2  documents) 


Notes,  Treasury: 
AE-1990  series,  34191 
M-1993  series,  34191 

United  States  information  Agency 

NOTICES 

Grants;  availability,  etc.: 
University  affiliations  program,  34191 

Veterans  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Geriatrics  and  Gerontology  Advisory  Committee,  34191 


Separate  Parts  In  This  issue 

Part  II 

Department  of  Transportation,  Federal  Aviation 
Administration,  34198 

Part  III 

Department  of  Defense,  General  Services  Administration, 
and  National  Aeronautics  and  Space  Administration, 
34224 

Part  IV 

Environmental  Protection  Agency,  34232 

Part  V 

Environmental  Protection  Agency,  34238 

PartVi 

Department  of  Health  and  Human  Services,  National 
Institutes  of  Health,  34246 

Part  VII 

Department  of  Labor,  Employment  and  Training 
Administration.  34250 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This   section  of  the   FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,   most 
of  which  are  keyed  to  and  codified  In 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of   Federal   Regulations   is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are   listed   In  the 
first  FEDERAL   REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  252 

National  Commodity  Processing 
Program 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 


ACTION:  Interim  rule. 


summary:  This  interim  rule  will 
implement  two  changes  to  the  National 
Commodity  Processing  (NCP)  Program 
as  proposed  in  the  March  7, 1988 
proposed  NCP  rule.  This  action  will 
implement  those  provisions  pertaining  to 
(1)  "other"  approvable  donated 
commodity  value-pass-through  (VPT) 
systems  and  (2)  the  definition  of 
"refund"  as  it  applies  to  the  VPT 
systems.  These  provisions  will  provide 
greater  administrative  latitude  to 
processors  and  distributors  participating 
in  the  program  and  enhance  program 
operations. 

EFFECTIVE  DATE:  This  interim  final  rule 
is  effective  September  2, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  C.  Rogers,  Chief,  Special 
Operations  Branch,  Nutrition  and 
Technical  Services  Division,  U.S. 
Department  of  Agriculture,  3101  Park 
Center  Drive — Room  602,  Alexandria, 
Virginia  22302,  or  telephone  (703)  75&- 
3888. 

SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520),  information  collection 
requirements  contained  in  the  current 
interim  rules  have  been  approved  by  the 
Office  of  Managment  and  Budget  (0MB 
«-0584-0325)  for  use  through  September 
30, 1990. 


Classification 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  not  major.  We  anticipate  that 
this  proposal  will  not  have  an  annual 
impact  on  the  economy  of  more  than 
SlOO  million.  No  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  Federal.  State  or  local 
government  agencies,  or  geographic 
regions  is  anticipated.  The  action  is  not 
expected  to  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Permitting  processors  to  credit  a 
distributor's  account  and  use  other  types 
of  value-pass-through  systems  will 
enhance  program  operations.  In  order 
for  these  procedures  to  be  effective  for 
the  1988-89  school  year,  this  rule  must 
be  made  effective  upon  publication, 
since  the  majority  of  processing 
contracts  are  negotiated  prior  to  the 
beginning  of  the  school  year.  This  rule 
relieves  restrictions  concerning  the  use 
of  value-pass-through  systems.  For  this 
reason,  in  accordance  with  5  U.S.C. 
553(d),  this  rule  is  made  effective  less 
than  30  days  after  publication. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.550.  for  the  reasons  set  forth  in 
the  Final  Rule  related  Notice  to  7  CFR 
Part  3015,  Subpart  V  (48  FR  29114),  this 
program  is  included  in  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

This  action  has  also  been  reviewed 
with  regard  to  the  requirements  of  The 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  Anna  Kondratas,  Administrator  of 
the  Food  and  Nutrition  Service,  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Background 

On  March  7, 1988  the  Department 
published  a  proposed  rule  in  the  Federal 
Register  (53  FR  7188-7194)  to  amend  the 
National  Commodity  Processing  (NCP) 
Program  Regulations  to  provide  for 
increased  State  responsibilities, 
increase  the  flexibility  provided  under 
some  processor  requirements,  and 
increase  uniformity  between  provisions 
governing  the  NCP  Program  and  State 
processing  activities  (Part  250). 


This  interim  rule  addresses  only  those 
provisions  that  relate  to  alie rnative 
value-pass-through  (VPT)  systems  and 
the  crediting  of  a  distributors  account 
for  the  value  of  the  donnied  foods 
contained  in  an  end  produci.  in  an  effort 
to  enhance  procesbing  aciiviiies  for  the 
1988-89  agreement  year,  these 
provisions  are  being  impkniented 
separately.  Provisions  regarding  sales 
verification,  and  prooucts  reporting 
requirements,  recipient  agency 
masterfile,  processor  listinsj;..  State 
agency  agreements  and  audits  will  be 
finalized  at  a  later  date.  At  that  time, 
Part  252  will  also  be  restructured  and 
issued  as  a  final  rule. 

Analysis  of  Comments 

A  total  of  53  comment  letters  were 
received  in  response  to  the  proposed 
regulations.  Comments  were  received 
from  processors,  distributors,  recipient 
agencies,  private  consultants  State 
agencies,  and  other  interested  parties 
such  as  the  American  School  Food 
Service  Association,  National 
Associafion  of  State  Agencies  for  Food 
Distribution,  National  Frozen  Pizza 
Institute  and  the  California  School  Food 
Service  Association. 

Derinition  of  Refund  Payments 

Under  the  proposed  rule  of  March  7, 
1988,  a  definition  of  "Refund'  was 
incorporated  in  §  252.2  which  would 
permit  a  processor  to  credit  a 
distributor's  account  rather  than  issue 
individual  checks  for  refund 
applications. 

Eight  of  the  commentors  were  in  favor 
of  this  provision,  three  were  opposed, 
and  one  was  in  support  as  long  as  the 
processor  could  choose  whether  the 
credit  was  offered  as  an  alternative  to  a 
check. 

Of  the  negative  responses,  two 
processors  were  concerned  that 
distributors  might  "take"  credit  before 
the  reports  of  sales  are  sent  into  the 
processor.  Although  the  credit  memo 
will  now  be  available  as  an  option,  the 
regulatory  provisions  requiring  a  refund 
application  and  documentation  will 
continue  to  apply.  One  State  agency  had 
the  misconception  that  this  refund 
alternative  could  apply  to  recipient 
agencies.  The  credit  is  available  only  for 
transactions  between  the  processors 
and  distributors.  Since  recipient 
agencies  would  be  unaccepiabiy 
constrained  to  continue  purchasing 


34014        Federal  Register  /  Vol.  53.  No.  171  /  Friday.  September  2.  1988  /  Rules  and  Regulations 


product.?  from  a  processor/distributor 
under  a  credit  system,  tiie  Department 
did  not  propose  the  availability  of  such 
a  system  for  recipient  agency 
transactions.  The  majority  of  the 
commentors  who  supported  this 
provision  support  the  use  of  the  credit 
refund  system  because  the  proposed 
change  would  decrease  the  paperwork 
burden  for  processors. 

The  Department  also  wishes  to 
emphasize  that  processors  are  not 
required  to  offer  credit  as  a  refund 
option  to  a  distributor  unless  they  are 
satisfied  with  the  business  relationship 
they  have  established  with  their 
distributors.  As  stated  in  the  preamble 
to  the  proposed  rale,  the  NCP  Program 
experience  has  established  that  all  VPT 
systems  through  a  distributor  need 
firmly  established  contractual 
relationships  between  processor  (who 
are  obligated  to  FNS)  and  their 
distributors. 

The  Uf'paitment  continues  to  support 
tha  use  ot  a  valve-pass-through  system 
w'ljch  provides  refunds  to  distributors. 
Th'13,  since  commentors  confirmed  that 
permitting  a  processor  to  credit  a 
d!btributoi's  account  ifither  than  issue 
checks  for  tl.e  value  of  the  donated  food 
contained  in  an  end  products  sold  by  the 
distributor  will  reduce  the  paperwork 
burden  for  processors  while  maintaining 
a'xountability,  the  definition  of 
"Refund"  as  proposed  is  being 
incorporated  in  §  252.2  of  this  interim 
rule. 

Value-Pass-lhrough  Systems 

Under  the  proposed  rule,  processors 
would  be  permitted  to  use  value-pass- 
thrciigii  (VPT)  systems  that  are  not 
explicitly  described  by  the  regulations, 
but  which  have  been  approved  by  FNS. 

Eleven  respondents  supported  this 
provision  as  an  opportunity  for 
innovation,  should  such  a  system  be 
independently  developed  by  a  program 
participant.  Ui  the  eight  commentors 
conditionally  favoring  this  provision, 
most  wanted  the  "other"  VPT  system  to 
undergo  careful  testing  before  approval. 
Additionally,  the  majority  of  comments 
conditionally  approving  this  provision 
wanted  no  net  sales  through  a 
distributor  systems  to  be  permitted  as 
an  "other"  VPT  system.  Of  the  twelve 
respondents  opposing  this  provision,  all 
felt  it  would  lead  to  encouraging  net 
sales  through  a  distributor — a  VPT 
system  thought  to  increase  paperwork, 
result  in  poor  sales  verification,  and  be 
a  difficult  VPT  system  to  monitor. 

As  discussed  in  the  proposed 
regulations,  the  only  permissible 
alternative  VPT  systems  would  be  those 
approved  by  FNS.  The  Department 
would  only  approve  those  alternative 


VPT  systems  that  demonstrate  a  degree 
of  accountability  that  is  at  least  equal  to 
that  of  the  refund  system.  To  ensure 
accountability,  any  alternate  system  will 
be  made  subject  to  sales  verification. 
The  Department  recognizes  that  the 
concerns  raised  have  merit.  However, 
the  Department  is  concerned  about 
meeting  the  needs  of  recipient  agencies. 
The  approval  of  an  alternative  VPT 
system,  such  as  a  net  sales  through  a 
distributor  system,  will  be  contingent  on 
whether  it  is  determined  to  be  as 
accountable  as  a  refund  system  and  the 
Department  will  evaluate  all  such 
systems  closely.  In  addition,  in  light  of 
the  concerns  expressed,  the  Department 
will  ensure  that  such  systems  permit 
easy  monitoring  by  all  responsible 
parties  and  do  not  entail  a  significant 
increase  in  oversight  activities  by  FNS 
staff.  The  Department  feels  that 
implemcer.tation  of  the  provision  is  a 
visible  means  of  encouraging  the 
development  and  use  of  innovative  VPT 
systems.  Thus  §  252.4(c)  is  revised  in 
this  interim  rule  as  proposed. 

List  of  Subjects  in  7  CFR  Part  252 

Aged,  Agriculture  communities, 
Busiiies?  and  industry,  Food  assistance 
proces-sing.  Grant  programs-social 
programs.  Infant  end  children  price 
support  proj^rams.  Reporting 
requirements.  School  bieakfusl  and 
lunch  program.s.  Surplus  agricultural 
commodities. 

Accordingly.  7  CFR  Part  2.52  is 
amended  as  follows: 

PART  252— NATIONAL  COMMODITY 
FSOCESSING  PfJOGRAM 

1.  The  authority  citation  for  Part  252 
continues  to  read  as  follows: 

Authoritv:  Sec.  416,  Agricultural  Act  of  1949 
(7U.S.C.  14J1|. 

2.  In  §  252.2.  Definitions,  a  definition 
fur  "Refund"  is  added  in  alphabetical 
order  to  read  as  follows: 

§  252.2    Definitions. 

***** 

"Refund"  means  (1)  a  credit  or  check 
issued  to  a  distributor  in  an  amount 
equal  to  the  NCP  contract  value  of 
donated  foods  contained  in  an  end 
product  sold  by  the  distributor  to  a 
recipient  agency  at  a  discounted  price  or 
(2)  a  check  issued  to  a  recipient  agency 
in  an  amount  equal  to  the  NCP  contract 
value  of  donated  foods  contained  in  an 
end  product  sold  to  the  recipient  agency 
under  a  refund  system. 
***** 

3.  In  §  252.4,  paragraph  (c){4)(iii)  is 
added  to  read  as  follows: 


§  252.4    Application  to  participate  and 
agreement. 

***** 

(c)  *  *  * 

(4)  *  *  • 

(iii)  Other  value  pass-through 
systems.  Processors  may  submit  to  FNS 
for  approval  any  proposed  value  pass- 
through  (VPT)  system  not  identified  in 
this  section.  The  "other"  VPT  system 
must,  in  the  judgment  of  FNS,  be 
verifiable  and  easily  monitored.  Any 
VPT  system  approved  under  this  Part 
must  comply  with  the  sales  verification 
requirements  specified  in  paragraph 
(c)(4)(ii)(B]  of  this  section  or  an 
alternative  system  approved  by  FNS.  If 
an  alternative  system  is  approved,  FNS 
v.'ill  notify  the  States  in  which  the 
system  will  be  used.  The  Department 
retains  the  authority  to  inspect  and 
review  all  pertinent  records  under  all 
VPT  systems,  including  the  verification 
of  a  required  statistically  valid  sample 

of  sales. 

***** 

A.nna  Kondralas, 

Administrator. 

Date:  Augu.sl  29. 19B8. 
[I'R  Doc.  8iV  2.3042  Fi'pd  9-1-8S:  8:45  a:n] 
BILLING  CODE  3410- 30-M 


Arirral  and  Plant  HDalth  Inspection 
Service 

[Docket  No.  60-094] 

7  CFR  Part  301 

Gypsy  Moth  Degulsted  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  L'SDA. 
action:  Interim  rule. 

summary:  We  are  amending  the  Gypsy 
Moth  Quarantine  and  Regulations  by  (1) 
removing  till  regulated  areas  in  Illinois, 
Indiana,  Minnesota,  Washington,  and 
Wisconsin  from  the  list  of  regulated 
areas  and  removing  these  states  from 
quarantined  status:  (2)  rem.cving 
regulated  areas  in  Ohio  from  the  list  of 
gypsy  moth  low-risk  areas  and 
correcting  an  earlier  omission  by  adding 
Ohio  to  the  list  of  states  quarantined 
because  of  gypsy  moth;  (3)  removing  a 
portion  of  a  previously  regulated  gypsy 
m.oth  high-risk  area  in  Oregon  and 
redesignating  the  remaining  portion  of 
the  regulated  area  as  a  gypsy  moth  low- 
risk  area;  (4)  designating  previously 
nonregulated  areas  in  Maine,  Maryland, 
Michigan,  and  Ohio  as  gypsy  moth  low- 
risk  areas;  and  (^)  designating 
previously  nonregulated  areas  in 
Virginia  and  West  Virginia  as  gypsy 
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moth  high-risk  areas  and  redesignating 
areas  in  Michigan,  New  York, 
Pennsylvania,  and  Virginia  from  gypsy 
moth  low-risk  areas  to  gypsy  moth  high- 
risk  areas.  The  regulations  restrict  the 
interstate  movement  of  certain  articles 
from  gypsy  moth  high-risk  and  low-risk 
areas.  This  rule  is  necessary  to  prevent 
the  spread  of  gypsy  moth  and  to  remove 
unnecessary  restrictions  on  the 
interstate  movement  of  certain  articles. 
DATES:  Interim  rule  effective  September 
2, 1988.  Consideration  will  be  given  only 
to  comments  postmarked  or  received  on 
or  before  November  1, 1988. 
ADDRESSES:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS, 
USDA,  Room  1143,  South  Building,  P.O. 
Box  96464,  Washington,  DC,  20090-6464. 
Please  state  that  your  comments  refer  to 
Docket  Number  88-094.  Comments  may 
be  inspected  at  Room  1141  of  the  South 
Building  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 

Sidney  Cousins,  Operations  Officer, 
Domestic  and  Emergency  Operations 
Staff.  PPQ.  APHIS,  USDA,  Room  661, 
Federal  Building,  6505  Belcrest  Road, 
HyattBville,  MD  20782,  301-436-6365. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  gypsy  moth,  Lymantria  dispar 
(Linnaeus),  is  a  destructive  pest  of  forest 
trees.  The  Gypsy  Moth  Quarantine  and 
Regulations  (contained  in  7  CFR  301.45 
et  seq.,  and  referred  to  below  as  the 
regulations),  quarantine  certain  states 
because  of  the  gypsy  moth,  and  restrict 
the  interstate  movements  from  regulated 
areas  of  certain  articles  to  prevent  the 
artificial  spread  of  the  gypsy  moth. 

Areas  designated  as  gypsy  moth 
regulated  areas  are  those  in  which  a 
gypsy  moth  infestation  has  been  found 
by  an  inspector,  or  areas  regulated 
because  of  the  proximity  to  gypsy  moth 
infestation  or  inseparabihty  for 
quarantine  enforcement  purposes  from 
infested  localities.  Regulated  areas  are 
divided  into  high-risk  areas  and  low-risk 
areas.  Under  the  regulations  an  area  is 
designated  as  a  high-risk  area  when  an 
inspector  determines  that  regulated 
articles  exist  within  or  adjacent  to  an 
area  where  defoliation  has  occurred  or 
where  an  inspector  has  reason  to 
believe  that  50  or  more  egg  masses  per 
acre  of  the  gypsy  moth  are  present.  Low- 
risk  areas  are  those  portions  of 
regulated  areas  that  are  not  designated 
as  high-risk  areas. 

Section  301.45-3  of  the  regulations 
imposed  the  following  conditions  on  the 
movement  of  regulated  articles  from 
gypsy  moth  regulated  areas: 


(a)  A  regulated  article  shall  not  be 
moved  interstate  from  any  high-risk  area 
into  or  through  any  nonregulated  area 
unless  a  certificate  or  permit  has  been 
issued  and  attached  to  such  regulated 
articles  in  accordance  with  §§  301.45-4 
and  301.45-7. 

(b)  A  regulated  article  shall  not  be 
moved  interstate  from  any  low-risk  area 
into  or  through  any  nonregulated  area 
when  it  is  determined  by  an  inspector 
that  any  life  stage  of  the  gypsy  moth  is 
on  the  regulated  article,  and  the  person 
in  possession  thereof  has  been  so 
notified  by  an  inspector,  unless  a 
certificate  or  permit  has  been  issued  and 
attached  to  such  articles  in  accordance 
with  SS  301.45-4  and  301.45-7. 

(c)  A  regulated  article  originating 
outside  of  any  high-risk  area,  except  any 
regulated  article  in  any  low-risk  area 
determined  by  an  inspector  to  present  a 
hazard  of  spreading  the  gypsy  moth 
pursuant  to  paragraph  (b)  of  this  section, 
may  be  moved  interstate  directly 
through  any  high-risk  area  without  a 
certificate  or  permit,  if  the  point  of  origin 
of  the  article  is  clearly  indicated  by 
shipping  documents,  their  identity  has 
been  maintained,  and  they  have  been 
safeguarded  against  infestation  while  in 
any  high-risk  area. 

Section  301.45-11  of  the  regulations 
imposes  the  following  conditions  on  the 
interstate  movement  of  outdoor 
household  articles  from  gypsy  moth 
high-risk  areas: 

(a)  No  outdoor  household  article  shall 
be  moved  interstate  from  a  gypsy  moth 
high-risk  area  into  or  through  any 
nonregulated  area  unless: 

(1)  Such  outdoor  household  article  is 
free  from  all  life  stages  of  the  gypsy 
moth  at  the  time  of  the  interstate 
movement;  or 

(2)  Such  outdoor  household  article  is 
accompanied  by  an  OHA  document 
issued  by  a  qualified  certified  applicator 
in  accordance  with  the  provisions  of 
§§301.45-12  and  301.45-13  within  five 
calendar  days  of  the  interstate 
movement  from  a  gypsy  moth  high-risk 
area;  or 

(3)  Such  outdoor  household  articles 
are  brought  in  by  vacationers  to  the 
gypsy  moth  high-risk  areas. 

These  regulations  are  designed  to 
restrict  the  interstate  movement  of 
regulated  articles  in  those  circumstances 
where  there  would  be  a  significant  risk 
of  spread  of  gypsy  moth.  A  certificate  or 
limited  permit  is  authorized  to  be  issued 
based  on  treatment  of  a  regulated  article 
or  based  on  a  determination  that 
movement  of  a  regulated  article  without 
treatment  would  not  result  in  the  spread 
of  the  gypsy  moth. 


Deletion  of  Areas  From  List  of 
Regulated  Areas  and  Removal  of  States 
From  Quarantine 

We  made  several  changes  to  the 
Gypsy  Moth  Quarantine  and 
Regulations  in  an  interim  rule  pubHshed 
in  the  Federal  Register  on  May  8, 1986 
(51  FR  16993-17001,  Docket  No.  85-343). 
The  addition  of  lUinois,  Indiana, 
Minnesota,  Ohio,  and  Wisconsin  to  the 
list  of  states  quarantined  because  of  the 
gypsy  moth  was  explained  in  the 
supplementary  information  of  the  May  8, 
1986,  document.  Although  that  document 
amended  §  301.45-2a  of  the  regulations 
by  designating  portions  of  these  states 
as  low-risk  areas,  the  designation  of 
these  states  as  quarantined  states  was 
inadvertently  omitted  from  the  list  of 
quarantined  states  in  §  301.45.  However, 
for  all  practical  purposes,  these  states 
have  been  treated  as  quarantined  states. 

Prior  to  the  effective  date  of  this 
document,  the  following  areas  in  Illinois, 
Indiana,  Minnesota.  Ohio.  Washington 
and  Wisconsin  were  designated  as 
gypsy  moth  low-risk  regulated  areas. 
This  document  removes  these  areas 
from  the  list  of  gypsy  moth  low-risk 
areas: 

Illinois 

Kane  County.  SEV*  sec.  3  and  NEV* 
sec.  10,  T.  39  N.,  R.  8  E. 

Lake  County.  S'E.V*  sec.  28.  T.  43  N..  R. 
10  E. 

Peoria  County.  Sec.  28,  T.  9  N..  R.  8  E. 

Indiana 

Allen  County.  SEV*  sec.  32,  T.  30  N.,  R. 
13  E. 

Marion  County.  SEVi  sec.  20.  T.  17  N., 
R.3E. 

Minnesota 

Dakota  County.  NWVi  sec.  21,  T.  115 
N.,  R.  20  W;  NE'/4  sec.  16,  T.  115  N,  R.  20 
W;  and  NEVi  sec.  18,  T.  114  N.,  R.  20  W. 

Ohio 

Allen  County.  SVi  sec.  9,  T.  3  S.,  R.  5 
E. 

Lucus  County.  That  portion  of  the  city 
of  Sylvania  bounded  by  a  Une  beginning 
at  the  intersection  of  the  Michigan-Ohio 
state  line  and  Flanders  Road;  then  south 
along  said  road  to  Janet  Avenue;  then 
west  along  Janet  Avenue  to  its 
intersection  with  Artwell  Drive;  then 
north  along  Artwell  Drive  to  its 
intersection  with  the  Michigan-Ohio 
state  hne;  then  east  along  said  state  Une 
to  the  point  of  beginning. 

Darke  County.  That  portion  of 
Richland  Township  bounded  by  a  line 
beginning  at  the  intersection  of  Reed 
Road  and  Greenville-Celina  Road;  then 
south  along  Greenville-Celina  to  its 
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intersection  with  Union  City  Road;  then 
west  along  said  road  to  its  intersection 
with  Kesler-Byard  Road;  then  north 
along  said  road  to  its  intersection  with 
Reed  Road;  then  east  along  said  road  to 
the  point  of  beginning. 

Wayne  County.  E¥t  sec.  23  and  WVa 
sec.  24.  T.  16  N..  R.  13  W. 

Washington 

Clark  County.  That  portion  of  the 
county  bounded  by  a  line  beginning  at  a 
point  where  NE  29th  Avenue  and  179th 
Street  NE  intersect;  then  easterly  along 
179th  Street  NE  to  its  intersection  with 
NE  72nd  Avenue;  then  southerly  on  NE 
72nd  Avenue  to  its  intersection  with 
160th  Street  NE;  then  westerly  on  160th 
Street  NE  to  its  intersection  with  NE 
29th  Avenue;  then  northerly  on  NE  29th 
Avenue  to  the  point  of  beginning. 

Kitsap  County.  The  entire  county. 

Whatcom  County.  That  portion  of  the 
county  bounded  by  a  line  beginning  at  a 
point  where  the  Skagit- Whatcom  County 
line  intersects  the  Bellingham-Samish 
Bays;  then  easterly  along  said  line  to  its 
intersection  with  State  Highway  9;  then 
northerly  along  said  highway  to  its 
intersection  with  State  Highway  542; 
then  westerly  from  said  intersection 
along  an  imaginary  line  to  its 
intersection  with  the  easterly  most  point 
of  Gushen  Road;  then  westerly  along 
Gushen  Road  to  its  intersection  with 
Axton  Road  to  its  intersection  with  the 
Nooksack  Riven  then  southerly  along 
the  Nooksack  River  to  Bellingham  Bay; 
then  southerly  along  Bellingham  Bay  to 
the  point  of  beginning. 

Wisconsin 

Dane  County.  Sec.  17,  T.  7  N.,  R.  10  E. 

Washington  County.  Sec.  15  T.  9  N.,  R. 
19  E. 

Based  on  treatments  with  insecticides 
and  subsequent  negative  surveys  in 
accordance  with  the  quarantine  and 
regulations,  it  has  been  determined  that 
the  gypsy  moth  no  longer  occurs  in  the 
above-described  areas  or  in  the  area 
released  from  quarantine  in  Lane 
County,  Oregon,  as  explained  below. 
Accordingly,  there  is  no  longer  a  basis 
for  continuing  to  list  these  areas  as 
regulated  areas  for  the  purpose  of 
preventing  the  artificial  spread 
interstate  of  gypsy  moth.  Therefore,  as 
an  emergency  measure,  it  is  necessary 
to  delete  these  areas  from  the  list  of 
regulated  areas  in  order  to  delete 
unnecessary  restrictions  on  the 
movement  of  gypsy  moth  regulated 
articles. 

Further,  the  effect  of  deleting  the 
above-described  areas  in  Illinois, 
Indiana,  Minnesota,  Wisconsin  and 
Washington  from  the  list  of  gypsy  moth 
regulated  areas  is  to  remove  all  areas  in 


these  states  from  the  list  of  regulated 
areas.  As  a  result,  there  is  no  longer  a 
basis  for  quarantining  Illinois.  Indiana, 
Minnesota,  Wisconsin  or  Washington 
for  gypsy  moth  Therefore,  insofar  as 
Illinois,  Indianji,  Minnesota,  and 
Wisconsin  were  quarantined,  this 
document  releases  them  from 
quarantine.  This  document  also  deletes 
Washington  from  the  list  of  States 
quarantined  because  of  gypsy  moth  in 
§  301.45(a].  Ohio  is  not  released  from 
quarantine  because  previously 
nonregulated  areas  are  designated  as 
low-risk  areas,  as  explained  below.  This 
document  corrects  an  earlier  omission 
by  adding  Ohio  to  the  list  of  states 
quarantined  because  of  gypsy  moth. 

Removal  and  Redesignation  of  Portions 
of  Regulated  Area  in  Lane  County. 
Oregon;  Designation  of  Areas  as  Low 
Risk  Areas 

Prior  to  the  effective  date  of  this 
document,  a  portion  of  Lane  County, 
Oregon,  was  designated  as  a  gypsy  moth 
high-risk  area.  This  document  removes  a 
portion  of  the  previously  regulated  area 
from  quarantine  and  redesignates  the 
remaining  regulated  area  as  a  gypsy 
moth  low-risk  area.  The  newly 
designated  low-risk  area  in  Lane 
County,  Oregon,  is  as  follows: 

Oregon 

Lane  County.  That  portion  beginning 
at  the  northwest  corner  of  sec.  15,  T.  17 
S.,  R.  6  W.;  then  due  east  along  the 
section  lines  to  the  intersection  of  the 
north  boundary  of  sec.  15.  T.  17  S.,  R.  3 
W.  and  Interstate  5;  then  north  along 
Interstate  5  to  its  intersection  with 
Coburg  Road;  then  northwest  along  this 
road  to  its  intersection  with  Powerline 
Road;  then  north  along  this  road  to  its 
intersection  with  the  north  border  of  sec. 
7,  T.  16  S.,  R.  3  W.;  then  due  east  along 
the  section  lines  to  the  northeast  comer 
of  Section  7.  T.  16  S..  R.  2  W.;  then  due 
south  along  the  section  lines  to  the 
southeast  comer  of  sec.  31,  T.  16  S.,  R.  2 
W.;  then  due  east  along  the  section  lines 
to  the  northeast  comer  of  sec.  5,  T.  17  S.. 
R.  1  E.;  then  due  north  along  the  section 
lines  to  the  northwest  corner  of  sec.  21, 
T.  16  S.,  R.  1  E.;  then  due  east  along  the 
section  lines  to  the  northeast  comer  of 
sec.  20,  T.  16  S.,  R.  2  E.;  then  due  south 
along  the  section  lines  to  the  southeast 
corner  of  sec.  20,  T.  17  S.,  R.  2  E.;  then 
due  west  along  the  section  lines  to  the 
southwest  comer  of  sec.  23.  T.  17  S.,  R.  1 
E.;  then  due  south  along  the  section  lines 
to  the  southeast  comer  of  sec.  10,  T.  20 
S..  R.  1  E.;  then  due  west  along  the 
section  lines  to  the  southwest  corner  of 
sec.  9,  T.  20  S.,  R.  2  W.;  then  due  south 
along  the  section  lines  to  the 
intersection  of  the  east  border  of  sec.  32, 


T.  20  S..  R.  2  W.  and  Row  River  Road; 
then  west  along  this  road  to  Dorena 
Dam;  then  south  along  Dorena  Dam 
spillway  to  a  point  intersecting  the  south 
boundary  of  sec.  32.  T.  20  S.,  R.  2  W.; 
then  due  west  along  the  section  lines  to 
the  southwest  corner  of  sec.  34,  T.  20  S., 
R.  5  W.;  then  due  north  along  the  section 
lines  to  the  northwest  corner  of  sec.  10, 
T.  20  S..  R.  5  W.;  then  due  east  along  the 
section  lines  to  the  northeast  corner  of 
sec.  9.  T.  20  S.,  R.  3  W.;  then  due  north 
along  the  section  lines  to  the  northwest 
corner  of  sec.  27,  T.  18  S..  R.  3  W.;  then 
due  west  along  the  section  lines  to  the 
southwest  corner  of  sec.  20,  T.  18  S.,  R.  4 
W.;  then  due  north  along  the  section 
lines  to  the  northwest  corner  of  sec.  5,  T. 
18  S..  R.  4  W.;  then  due  west  along  the 
section  lines  to  the  southwest  corner  of 
sec.  34.  T.  17  S.,  R.  6  W.;  then  due  north 
along  the  section  lines  to  the  starting 
point. 

This  document  also  designates 
previously  nonregulated  areas  in  Maine, 
Maryland,  Michigan,  and  Ohio  as  gypsy 
moth  low-risk  areas.  These  newly 
designated  low-risk  areas  are  the 
following: 

Maine 

Penobscot  County.  The  townships  of 
Sherman  and  Stacyville. 

Maryland 

The  entire  counties  of  Calvert, 
Charles.  St.  Marys,  and  Somerset. 

Michigan 

The  entire  counties  of  Alcona, 
Allegan,  Alpena,  Antrim,  Barry,  Benzie, 
Berrien,  Cass,  Charlevoix,  Cheboygan, 
Crawford,  Emmet,  Grand  Traverse, 
Hillsdale,  Kalamazoo,  Kalkaska,  Kent, 
Lake,  Leelamau,  Manistee,  Mason, 
Monroe,  Montmorency,  Muskegon, 
Oceana,  Oscoda,  Otsego,  Ottawa, 
Presque  Isle,  St.  Joseph,  Van  Buren.  and 
Wexford. 

Ohio 

The  entire  counties  of  Ashtabula, 
Geauga,  Lake,  and  Trumbull. 

Based  on  recent  surveys,  inspectors 
have  determined  that  infestations  of 
gypsy  moth  occur  in  these  areas 
designated  as  gypsy  moth  low-risk 
areas,  but  that  the  number  of  egg  masses 
per  acre  is  not  high  enough  to  meet  the 
criteria  referred  to  above  for  gypsy  moth 
high-risk  areas. 

The  restrictions  concerning  the  gypsy 
moth  are  imposed  on  movements  of 
regulated  articles  from  gypsy  moth  low- 
risk  areas  only  if  it  is  determined  by  an 
inspector  that  any  life  stage  of  the  gypsy 
moth  is  on  the  regulated  article,  and  the 
person  in  possession  thereof  has  been 
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notified  by  an  inspector,  unless  a 
certificate  or  permit  has  been  issued  and 
attached  to  the  regulated  article  in 
accordance  with  §§301.45-4  and  301.45- 
7  of  the  regulations.  It  is  necessary  to 
designate  these  areas  as  gypsy  moth 
low-risk  areas  in  order  to  advise 
persons  of  the  likelihood  that  inspectors 
would  conduct  inspections  in  these 
areas  and  that,  based  on  their  findings 
of  Hfe  stages  of  gypsy  moth,  restrictions 
could  apply  to  the  movement  of 
regulated  articles  from  the  areas. 

Designation  of  Areas  as  High-Risk 
Areas 

This  document  designates  previously 
nonregulated  areas  in  Virginia  and  West 
Virginia  as  gypsy  moth  high-risk  areas 
and  redesignates  areas  in  Michigan, 
New  York,  Pennsylvania,  and  Virginia 
from  gypsy  moth  low-risk  areas  to  gypsy 
moth  high-risk  areas.  These  areas  are 
indicated  below.  If  a  portion  of  a  county 
is  designated,  the  specific  area  is  set 
forth  in  the  regulations  portion  of  this 
document. 

Michigan 

The  entire  counties  of  Arenac,  Bay, 
Genesee,  Gladwin,  Gratiot,  Huron, 
Iosco,  Lapeer,  Mecosta,  MissauJcee, 
Montcalm,  Ogemaw,  Osceola, 
Roscommon,  Saginaw,  Sanilac, 
Shiawassee,  St.  Clair,  and  Tuscola;  and 

Portions  of  Clare,  Isabella,  Midland, 
and  Oakland  counties. 

New  York 

The  entire  counties  of  Genesee,  Lewis, 
Niagara,  Orleans,  Wayne,  and 
Wyoming;  and 

Portions  of  Cayuga,  Chenango, 
Cortland,  Erie,  Jefferson,  Livingston, 
Madison,  Oneida,  Onondaga,  Ontario, 
Oswego,  Seneca,  and  St.  Lawrence 
counties. 

Pennsylvania 

The  entire  counties  of  Armstrong, 
Crawford,  and  Fayette. 

Virginia 

The  entire  cities  of  Charlottesville, 
Chesapeake,  Fredericksburg,  Hampton, 
Harrisonburg,  Manassas  Park,  Newport 
News,  Norfolk,  Poquoson,  Portsmouth, 
Virginia  Beach,  and  Waynesboro;  and 

The  entire  counties  of  Accomack, 
Albemarle,  Augusta,  Caroline,  Culpeper, 
Fluvanna,  Gloucester,  Goochland, 
Greene,  Hanover,  Henrico,  King  George, 
Lancaster,  Louisa,  Madison,  Mathews, 
Middlesex,  Northampton, 
Northumberland,  Orange,  Powhatan, 
Richmond,  Rockingham,  Spotsylvania, 
Stafford,  Westmoreland,  and  York;  and 

Portions  of  Augusta,  Fauquier,  Page, 
and  Rappahannock  Comities. 


West  Virginia 

The  entire  counties  of  Barbour,  Grant, 
Hampshire,  Hardy,  Mineral, 
Monongalia,  Pendleton,  Preston,  and 
Tucker. 

Based  on  recent  surveys,  inspectors 
have  determined  with  respect  to  all  of 
the  areas  added  to  the  Ust  of  gypsy  moth 
high-risk  areas,  that  defoliation  has 
occurred  in  these  areas  because  of  the 
gypsy  moth  or  that  there  is  reason  to 
believe  that  50  or  more  egg  masses  per 
acre  of  the  gypsy  moth  are  present  in 
these  areas.  Also,  outdoor  household 
articles  and  regulated  articles  exist 
within  or  adjacent  to  these  areas. 
Accordingly,  there  is  a  substantial  risk 
of  artificially  spreading  the  gypsy  moth 
by  unrestricted  interstate  movement  of 
these  articles.  Therefore,  as  an 
emergency  measure,  it  is  necessary  to 
designate  these  areas  as  gypsy  moth 
high-risk  areas  and  impose  restrictions 
on  the  interstate  movement  of  outdoor 
household  articles  and  regulated  articles 
from  these  areas  in  accordance  with  the 
regulations  in  order  to  prevent  the 
artificial  spread  of  the  gypsy  moth. 

Emergency  Action 

James  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  a  situation 
exists  that  warrants  publication  of  this 
rule  without  prior  opportunity  for  public 
comment.  Because  of  the  possibility  that 
the  gypsy  moth  could  be  spread 
artificially  to  noninfested  areas  of  the 
United  States,  it  is  necessary  to  act 
immediately  to  control  its  spread.  Also, 
where  gypsy  moth  no  longer  occurs,  or 
when  there  is  reason  to  believe  that  the 
density  of  egg  masses  per  acre  has 
decreased  sufficiently  to  remove  the 
area  from  a  gypsy  moth  high-risk  or  low- 
risk  area  classification,  immediate 
action  is  needed  to  remove  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  rule  are 
impracticable  and  contrary  to  the  public 
interest  under  these  conditions,  there  is 
good  cause  under  5  U.S.C.  553  for 
making  this  rule  effective  upon 
publication  of  this  document  in  the 
Federal  Register.  We  will  consider 
comments  postmarked  or  received 
within  60  days  of  publication  of  this 
interim  rule  in  the  Federal  Register.  Any 
amendments  we  make  to  this  interim 
rule  as  a  result  of  these  comments  will 
be  published  in  the  Federal  Register 
following  the  close  of  the  comment 
period. 


Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  it  is  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individuals,  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  action  affects  the  interstate 
movement  of  regulated  articles  from 
gypsy  moth  regulated  areas  in  Illinois, 
Indiana,  Maine,  Maryland,  Michigan, 
Minnesota,  New  York,  Ohio,  Oregon, 
Pennsylvania,  Virginia,  Washington, 
West  Virginia,  and  Wisconsin.  For  areas 
designated  as  high-risk  areas,  individual 
and  commercial  movers  moving  outdoor 
household  articles  to  areas  outside  the 
quarantined  area  must  determine  that 
their  articles  are  free  of  gypsy  moth. 
Mobile  home  haulers,  loggers, 
nurserymen,  and  firewood  haulers  are 
required  to  obtain  certification  or 
limited  permit  from  an  inspector  that 
their  articles  are  free  of  gypsy  moth.  For 
areas  designated  as  low-risk  areas,  the 
same  conditions  apply  for  movement  of 
regulated  articles  when  it  is  determined 
by  an  inspector  that  the  movement  of  an 
article  presents  a  hazard  of  spreading 
the  gypsy  moth.  For  areas  determined  to 
be  free  of  gypsy  moth  and  deregulated, 
no  restrictions  are  imposed  for 
movement  of  regulated  articles. 

All  regulated  articles  are  inspected 
and  certified  without  charge  to  the 
business.  A  business  not  requesting  this 
service  in  advance  of  shipment  may  be 
delayed  in  moving  the  product  until 
service  can  be  provided.  A  homeowner 
moving  outdoor  household  articles  from 
a  high-risk  area  to  an  uninfested  area 
may  pay  a  qualified  certified  applicator 
(QCA)  to  inspect  his  goods.  These 
charges  average  between  $50-100.  In 
some  instances  the  company  moving 
that  person  reimburses  the  mover  for 
their  expense.  Most  QCA's  are  small 
businesses.  By  declaring  an  area  as  a 
high-risk  area  the  regulations  may 
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increase  business  for  the  QCA's  located 
in  high-risk  areas.  These  businesses  will 
average  $50  to  $150  per  month  in 
additional  income  per  business. 
Approximately  90  new  businesses  will 
be  trained  to  inspect  outdoor  household 
articles  and  will  offer  this  service  to  the 
general  public.  Based  on  information 
compiled  by  the  U.S.  Department  of 
Agriculture  it  has  been  determined  that 
there  are  many  hundreds  of  small 
entities  that  move  regulated  articles 
interstate  from  gypsy  moth  regulated 
areas  and  many  thousands  of  small 
entities  that  move  regulated  articles 
interstate  from  other  states.  However, 
based  on  such  information,  it  has  been 
determined  that  approximately  759 
small  entities  move  regulated  articles 
interstate  from  the  specified  areas 
affected  by  this  action. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant  pests. 
Plants  (Agriculture),  Quarantine, 
Transportation.  Gypsy  Moth. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  7  CFR  Part  301  is 
amended  as  follows; 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb,  ISOdd,  150ee, 
ISOff,  161, 162  and  164-167:  7  CFR  2.17,  2.51, 
and  371.2(c). 

§301.45    [Amended] 

2.  Section  301.45(a)  is  amended  by 
adding  "Ohio"  immediately  after  "New 
York"  and  by  removing  the  reference  to 
"Washington". 

3.  Section  301.45-2a  is  revised  to  read 
as  follows: 


§  301.45-2a    Regulated  areas;  high-risk  and 
low-risk  areas. 

(a)  The  areas  designated  below  are 
designated  as  gypsy  moth  regulated 
areas,  and  such  regulated  areas  are 
divided  into  high-risk  areas  or  low-risk 
areas  as  follows: 

Connecticut 

(1)  High-risk  area.  The  entire  state. 

(2)  Low-risk  area.  None. 

Delaware 

(1)  High-risk  area.  The  entire  state. 

(2)  Low-risk  area.  None. 

District  of  Columbia 

(1)  High-risk  area.  The  entire  district. 

(2)  Low-risk  area.  None. 

Maine 

(1)  High-risk  area. 

Androscoggin  County.  The  entire 
county. 

Cumberland  County.  The  entire 
county. 

Franklin  County.  The  townships  of 
Avon,  Carthage,  Chesterville, 
Farmington,  Industry,  Jay,  New  Sharon, 
New  Vineyard.  Perkins,  Strong,  Temple, 
Washington,  Weld,  and  Wilton. 

Hancock  County.  The  entire  county. 

Kennebec  County.  The  entire  county. 

Knox  County.  The  entire  county. 

Lincoln  County.  The  entire  county. 

Oxford  County.  The  townships  of 
Albany,  Batchelders  Grant,  Bethel, 
BrownJField,  Buckfield,  Canton, 
Denmark,  Dixfield,  Fryeburg, 
Greenwood,  Hanover,  Hartford,  Hebron, 
Hiram,  Lovell,  Mason  Plantation, 
Mexico,  Milton  Plantation,  Norway, 
Oxford.  Paris.  Peru,  Porter,  Rumford, 
Stoneham,  Stow,  Sumner,  Sweden, 
Waterford,  and  Woodstock. 

Penobscot  County.  The  townships  of 
Alton,  Argyle,  Bangor  City,  Bradford, 
Bradley,  Brewer  City,  Burlington, 
Carmel,  Charleston,  Clifton,  Corinna, 
Comith,  Dexter,  Dixmont,  Edinburg, 
Enfield.  Etna,  Exeter,  Garland. 
Glenburn.  Grand  Falls  Plantation, 
Greenbush,  Greenfield,  Hampden, 
Hermon.  Holden.  Howland,  Hudson, 
Kenduskeag.  La  Grange.  Levant,  Lincoln, 
Lowell,  Mattamiscontis,  Maxfield, 
Milford,  Newburg.  Newport,  Old  Town 
City,  Orono,  Orrington,  Pasadimikeag, 
Plymouth.  Stetson,  Summit,  Veazie- 
Eddington.  and  1  ND. 

Piscataquis  County.  The  townships  of 
Atkinson,  Medford.  Milo,  and  Orneville. 

Sagadahoc  County.  The  entire  county. 

Somerset  County.  The  townships  of 
Anson,  Athens,  Cambridge,  Canaan, 
Comville,  Detroit,  Embden,  Fairfield, 
Harmony,  Hartland,  Madison,  Mercer, 
New  Portland,  Norridgewock,  Palmyra, 
Pittsfield,  Ripley,  Skowhegan, 


Smithfield,  Solon,  St.  Albans,  and 
Starks. 

Waldo  County.  The  entire  county. 

Washington  County.  The  townships  of 
Addison,  Beals,  Beddington,  Centerville, 
Cherryfield,  Columbia.  Columbia  Falls. 
Crawford,  Deblois,  East-Machias, 
Harrington,  Jonesborro,  Jonesport. 
Machias.  Machiasport.  Marshfield, 
Milbridge,  Northfield,  Rouge  Bluffs, 
Steuben,  Wesley,  Whitneyville.  5  ND.  18 
ED.  18  MD.  19  ED,  19  MD,  24  MD,  25  MD. 
26  ED,  27  ED,  29  MD,  30  MD,  31  MD.  36 
MD,  37  MD,  42  MD,  and  43  MD. 

York  County.  The  entire  county. 

(2)  Low-risk  area. 

Aroosktook  County.  The  townships  of 
Bancroft,  Benedicts,  Macwahoc 
Plantation,  Molunkus,  North  Yarmouth 
Academy  Grant.  Reed  Plantation,  Silver 
Ridge.  Upper  Molunkus.  Weston,  and  1 
R5  WELS. 

Franklin  County.  The  townships  of 
Crockertown,  Dallas  Plantation, 
Freeman,  Jerusalem.  Kingfield,  Madrid, 
Mount  Abraham,  Phillips,  Rangeley 
Plantation,  Redington,  Salem,  Sandy 
River  Plantation,  6,  E.  and  D. 

Oxford  County.  The  townships  of 
Andover,  Andover  North,  Andover 
West,  Bryon,  Gilead,  Grafton, 
Magalloway  Plantation,  Newry, 
Richardsontown,  Riley,  Roxbury,  Upton, 
C,  and  C  Surplus. 

Penobscot  County.  The  townships  of 
Carroll  Plantation,  Chester,  Drew 
Plantation,  E.  Millinocket,  Grindstone, 
Hersey  Town,  Hopkins  Academy  Grant, 
Indian  Purchase,  Kingman,  Lakeville, 
Lee,  Long  A,  Mattawamkeag,  Medway, 
Millinocket,  Prentiss  Plantation,  Seboeis 
Plantation,  Sherman,  Soldiertown, 
Springfield.  Stacyville,  Webster 
Plantation,  Winn,  Woodville,  Veazie 
Gore,  AR  7,  AR  8  &  9,  3  Rl,  R8  WELS.  1 
R8  WELS,  2  R8  WELS,  2  R8  NWP,  2  R9 
NWP,  3  R9  NWP,  and  5  Rl  NBPP. 

Piscataquis  County.  The  townships  of 
Abbott,  Barnard,  Blanchard  Plantation, 
Bowerbank,  Brownville,  Dover-Foxcroft, 
Guilford,  Kingsbury  Plantation, 
Lakeview  Plantation,  Monson,  Parkman, 
Sangeville.  Sebec,  Williamsburg, 
Willimantic,  Willington,  1  R9,  2  R9 
WELS,  4  R9  NWP,  and  5  R9  NWP. 

Somerset  County.  The  townships  of 
Bald  Mountain,  Bingham,  Brighton 
Plantation,  Caratunk,  Carrying  Place, 
Carrying  Place  Town,  Concord 
Plantation,  Dead  River,  Highland 
Plantation,  Lexington  Plantation, 
Mayfield,  Moscow,  and  Pleasant  Ridge 
Plantation. 

Washington  County.  The  townships  of 
Alexander,  Baileyville,  Baring,  Brookton. 
Calais,  Codyville  Plantation,  Cooper, 
Charlotte.  Cutler,  Danforth,  Dennysville, 
Dyer,  Eastport,  Edmonds,  Forest,  Forest 
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City,  Fowler,  Grand  Lake  Stream 
Plantation,  Indian,  Kossuth,  Lambert 
Lake,  Lubec,  Marion,  Meddybemps, 
Pembroke,  Perry,  Princeton,  Robbinston, 
Talmadge,  Topsfiold,  Trcscott, 
Vanceboro,  Waite,  Whiting,  Plantation 
14,  Plantation  21,  6  Rl  NBPP,  6  NDBPP,  8 
R3  NBPP,  8  R4  NBPP,  11  R3  NBPP. 

Maryland 

(1)  High-risk  area. 

AllegaiiV  County.  The  entire  county. 

Daltimoiv  City.  The  entire  county. 

Baltimore  County.  The  entire  county. 

Caroline  County.  The  entire  county. 

Carrol!  County.  The  entire  county. 

Cecil  County.  The  entire  county. 

Frederick  County.  The  entire  county. 

Garrett  County.  The  entire  county. 

Harford  County.  The  entire  county. 

Howard  County.  The  entire  county. 

Kent  County.  The  entire  county. 

Montgomery  County.  The  entire 
county. 

Queen  Annas  County.  The  entire 
county. 

Wa.thington  County.  The  entire 
county. 

(2)  Low-risk  area. 

Anne  Arundel  County.  The  entire 
county. 

Dorchester  County.  The  entire  county. 

Calvart  County.  The  entire  county. 

Charles  County.  The  entire  county. 

Prince  Georges  County.  The  entire 
county. 

St.  Marys  County.  The  entire  county. 

Somerset  County.  The  entire  county. 

Talbot  County.  The  entire  county. 

Wiccmico  County.  The  entire  county. 

Worecester  County.  The  entire 
county. 

Massachusetts 

(1)  High-risk  area.  The  entire  state. 
(2]  Low-risk  area.  None. 

Michig.in 

(1)  High-risk  area. 
Arenac  County.  The  entire  county. 
Bay  County.  The  entire  county. 
CJare  County.  The  entire  county. 
Genesee  County.  The  entire  county. 
Gladwin  County.  The  entire  county. 
Gratiot  County.  The  entire  county. 
Huron  County.  The  entire  county. 
Iosco  County.  The  entire  county. 
Isabella  County.  The  entire  county. 
Lapeer  County.  The  entire  county. 
Mecosta  County.  The  entire  county. 
Midland  County.  The  entire  county. 
Missaukee  County.  The  entire  county. 
Montcalm  County.  The  entire  county. 
Oakland  County.  The  entire  county. 
Ogemaw  County.  The  entire  county. 
Osceola  County.  The  entire  county. 
Roscommon  County.  The  entire 
county. 
Saginaw  County.  The  entire  county. 


Sanilac  County.  The  entire  county. 

Shiawassee  County.  The  entire 
county. 

St.  Clair  County.  The  entire  county. 

Tuscola  County.  The  entire  county. 

(2)  Low-risk  area. 

Aicona  County.  The  entire  county. 

Allegan  County.  The  entire  county. 

Alpena  County.  The  entire  county. 

Antrim  County.  The  entire  county. 

Barry  County.  The  entire  county. 

Benzie  County.  The  entire  county. 

Berrien  County.  The  entire  county. 

Branch  County.  The  entire  county. 

Calhoun  County.  The  entire  county. 

Cuss  County.  The  entire  county. 

Charlevoix  County.  The  entire  county. 

Cheboygan  County.  The  entire  county. 

Clinton  County.  The  entire  county. 

Crawford  County.  The  entire  county. 

Eaton  County.  The  entire  county. 

Emmet  County.  The  entire  county. 

Grand  Traverse  County.  The  entire 
county. 

Hillsdale  County.  The  entire  county. 

Ingham  County.  The  entire  county. 

Ionia  County.  The  entire  county. 

Jackson  County.  The  entire  county. 

Kalkaska  County.  The  entire  county. 

Kalamazoo  County.  The  entire  county. 

Kent  County.  The  entire  county. 

Lake  County.  The  entire  county. 

Leelanau  County.  The  entire  county. 

Lenawee  County.  The  entire  county. 

Livingston  County.  The  entire  county. 

Macomb  County.  The  entire  county. 

Manistee  County.  The  entire  county. 

Mason  County.  The  entire  county. 

Monroe  County.  The  entire  county. 

Montmorency  County.  The  entire 
county. 

Muskegon  County.  The  entire  county. 

Newaygo  County.  The  entire  county. 

Oceana  County.  The  entire  county. 

Oscoda  County.  The  entire  county. 

Otsego  County.  The  entire  county. 

Ottawa  County.  The  entire  county. 

Presque  Isle  County.  The  entire 
county. 

St.  Joseph  County.  The  entire  county. 

Van  Buren  County.  The  entire  county. 

Washtenaw  County.  The  entire 
county. 

Wayne  County.  The  entire  county. 

Wexford  County.  The  entire  county. 

New  Hampshire 

(1)  High-risk  area. 

Belknap  County.  The  entire  county. 
Carroll  County.  The  entire  county. 
Cheshire  County.  The  entire  county. 
Grafton  County.  The  entire  county. 
Hillsboro  County.  The  entire  county. 
Merrimack  County.  The  entire  county. 
Rockingham  County.  The  entire 
county. 
Sit  uffui  d  County.  The  entire  county. 
Sullivan  County.  The  entire  county. 

(2)  Low-risk  area. 


Coos  County.  The  entire  county. 
New  Jersey 

(1)  High-risk  area.  The  entire  state. 

(2)  Low-risk  area.  None. 

New  York 

(1)  High-risk  area.  The  entire  state. 

(2)  Low-risk  area.  None. 

Ohio 

(1)  High-risk  area.  None. 

(2)  Low-risk  area. 

Ashtabula  County.  The  entire  county. 
Geauga  County.  The  entire  county. 
Lake  County.  The  entire  county. 
Trumbull  County.  The  entire  county. 

Oregon 

(1)  High-risk  area.  None. 

(2)  Low-risk  area. 

Lane  County.  That  portion  beginning 
at  the  northwest  corner  of  sec.  15,  T.  17 
S.,  R.  6  W.;  then  due  east  along  the 
section  lines  to  the  intersection  of  the 
north  boundary  of  sec.  15.  T.  17  S..  R.  3 
W.  and  Interstate  5;  then  north  along 
Interstate  5  to  its  intersection  with 
Coburg  Road;  then  northwest  along  this 
road  to  its  intersection  with  Powerline 
Road;  then  north  along  this  road  to  its 
intersection  with  the  north  border  of  sec. 
7,  T.  16  S.,  R.  3  W.;  then  due  east  along 
the  section  lines  to  the  northeast  corner 
of  Section  7,  T.  16  S.,  R.  2  W.;  then  due 
south  along  the  section  lines  to  the 
southeast  corner  of  sec.  31.  T.  16  S..  R.  2 
W.;  then  due  east  along  the  section  lines 
to  the  northeast  corner  of  sec.  5,  T.  17  S., 
R.  1  E.;  then  due  north  along  the  section 
lines  to  the  northwest  corner  of  sec.  21, 
T.  16  S.,  R.  1  E.;  then  due  east  along  the 
section  lines  to  the  northeast  corner  of 
sec.  20.  T.  16  S.,  R.  2  E.;  then  due  south 
along  the  section  lines  to  the  southeast 
corner  of  sec.  20,  T.  17  S.,  R.  2  E.;  then 
due  west  along  the  section  lines  to  the 
southwest  comer  of  sec.  23.  T.  17  S..  R.  1 
E.;  then  due  south  along  the  section  lines 
to  the  southeast  comer  of  sec.  10.  T.  20 
S.,  R.  1  E.;  then  due  west  along  the 
section  lines  to  the  southwest  comer  of 
sec.  9,  T.  20  S.,  R.  2  W.;  then  due  south 
along  the  section  lines  to  the 
intersection  of  the  east  border  of  sec.  32. 
T.  20  S.,  R.  2  W.  and  Row  River  Road; 
then  west  along  this  road  to  Dorena 
Dam;  then  south  along  Dorena  Dam 
spillway  to  a  point  intersecting  the  south 
boundary  of  sec.  32,  T.  20  S.,  R.  2  W.; 
then  due  west  along  the  section  lines  to 
the  southwest  comer  of  sec.  34,  T.  20  S.. 
R.  5  W.;  then  due  north  along  the  section 
lines  to  the  northwest  comer  of  sec.  10, 
T.  20  S.,  R.  5  W.;  then  due  east  along  the 
section  lines  to  the  northeast  corner  of 
sec.  9,  T.  20  S.,  R.  3  W.;  then  due  north 
along  the  section  lines  to  the  northwest 
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comer  of  sec.  27,  T.  18  S.,  R.  3  W.;  then 
due  west  along  the  section  lines  to  the 
southwest  comer  of  sec.  20,  T.  18  S.,  R.  4 
W.;  then  due  north  along  the  section 
lines  to  the  northwest  comer  of  sec.  5,  T. 
18  S.,  R.  4  W.;  then  due  west  along  the 
section  lines  to  the  southwest  corner  of 
sec.  34,  T.  17  S.,  R.  6  W.;  then  due  north 
along  the  section  lines  to  the  starting 
point. 

Pennsylvania 

(1)  High-risk  area. 

Adams  County.  The  entire  county. 

Armstrong  County.  The  entire  county. 

Bedford  County.  The  entire  county. 

Berks  County.  The  entire  county. 

Blair  County.  The  entire  county. 

Bradford  County.  The  entire  county. 

Bucks  County.  The  entire  county. 

Cambria  County.  The  entire  county. 

Cameron  County.  The  entire  county. 

Carbon  County.  The  entire  county. 

Centre  County.  The  entire  county. 

Chester  County.  The  entire  county. 

Clarion  County.  The  entire  county. 

Clearfield  County.  The  entire  county. 

Clinton  County,  the  entire  county. 

Columbia  County.  The  entire  county. 

Crawford  County.  The  entire  county. 

Cumberland  County.  The  entire 
county. 

Dauphin  County.  The  entire  county. 

Delaware  County.  The  entire  county. 

Elk  County.  The  entire  county. 

Fayette  County.  The  entire  county. 

Forest  County.  The  entire  county. 

Franklin  County.  The  entire  county. 

Fulton  County.  The  entire  county. 

Huntingdon  County.  The  entire 
county. 

Indiana  County.  The  entire  county. 

Jefferson  County.  The  entire  county. 

Juniata  County.  The  entire  county. 

Lackawanna  County.  The  entire 
county. 

Lancaster  County.  The  entire  county. 

Lebanon  County.  The  entire  county. 

Lehigh  County.  The  entire  county. 

Luzerne  County.  The  entire  county. 

Lycoming  County.  The  entire  county. 

McKean  County.  The  entire  county. 

Mifflin  County.  The  entire  county. 

Monroe  County.  The  entire  county. 

Montgomery  County.  The  entire 
county. 

Montour  County.  The  entire  county. 

Northampton  County.  The  entire 
county. 

Northumberland  County.  The  entire 
county. 

Perry  County.  The  entire  county. 

Philadelphia  County.  The  entire 
county. 

Pike  County.  The  entire  county. 

Potter  County.  The  entire  county. 

Schuylkill  County.  The  entire  county. 

Snyder  County.  The  entire  county. 

Somerset  County.  The  entire  county. 


Sullivan  County.  The  entire  county. 

Susquehanna  County.  The  entire 
county. 

Tioga  County.  The  entire  county. 

Union  County.  The  entire  county. 

Venango  County.  The  entire  county. 

Warren  County.  The  entire  county. 

Wayne  County.  The  entire  county. 

Westmoreland  County.  The  entire 
county. 

Wyoming  County.  The  entire  county. 

York  County.  The  entire  county. 

(2)  Low-risk  area.  Counties  not 
designated  as  high-risk  area. 

Rhode  Island 

(1)  High-risk  area.  The  entire  state. 

(2)  Low-risk  area.  None. 

Vemiont 

(1)  High-risk  area. 

Addison  County.  The  entire  county. 
Bennington  County.  The  entire  county. 
Chittenden  County.  The  entire  county. 
Franklin  County.  The  entire  county. 
Grand  Isle  County.  The  entire  county. 
Hutland  County.  The  entire  county. 
Windham  County.  The  entire  county. 
Windsor  County.  The  entire  county. 

(2)  Low-risk  area. 

Caledonia  County.  The  entire  county. 
Essex  County.  The  entire  county. 
Lamoille  County.  The  entire  county. 
Orange  County.  The  entire  county. 
Orleans  County.  The  entire  county. 
Washington  County.  The  entire 
county. 

Virginia 

(1)  High-risk  area. 

City  of  Alexandria.  The  entire  city. 

City  of  Charlottesville.  The  entire  city. 

City  of  Chesapeake.  The  entire  city. 

City  of  Fairfax.  The  entire  city. 

City  of  Falls  Church.  The  entire  city. 

City  of  Fredericksburg.  The  entire 
city. 

City  of  Hampton.  The  entire  city. 

City  of  Harrisonburg.  The  entire  city. 

City  of  Manassas.  The  entire  city. 

City  of  Manassas  Park.  The  entire 
city. 

City  of  Newport  News.  The  entire  city. 

City  of  Norfolk.  The  entire  city. 

City  of  Poquoson.  The  entire  city. 

City  of  Portsmouth.  The  entire  city. 

City  of  Virginia  Beach.  The  entire 
city. 

City  of  Waynesboro.  The  entire  city. 

City  of  Winchester.  The  entire  city. 

Accomack  County.  The  entire  county. 

Albemarle  County.  The  entire  county. 

Arlington  County.  The  entire  county. 

Augusta  County.  That  portion  of  the 
county  east  of  Interstate  81  and  north  of 
Interstate  64. 

Caroline  County.  The  entire  county. 

Clarke  County.  The  entire  county. 

Culpeper  County.  The  entire  county. 


Fairfax  County.  The  entire  county. 

Fauquier  County.  The  entire  county. 

Fluvanna  County.  The  entire  county. 

Frederick  County.  The  entire  county. 

Gloucester  County.  The  entire  county. 

Goochland  County.  The  entire  county. 

Greene  County.  The  entire  county. 

Hanover  County.  The  entire  county. 

Henrico  County.  The  entire  county. 

King  George  County.  The  entire 
county. 

Lancaster  County.  The  entire  county. 

Loudon  County.  The  entire  county. 

Louisa  County.  The  entire  county. 

Madison  County.  The  entire  county. 

Mathews  County.  The  entire  county. 

Middlesex  County.  The  entire  county. 

Northampton  County.  The  entire 
county. 

Northumberland  County.  The  entire 
county. 

Orange  County.  The  entire  county. 

Page  County.  The  entire  county. 

Powhatan  County.  The  entire  county. 

Prince  William  County.  The  entire 
county. 

Rappahannock  County.  The  entire 
county. 

Richmond  County.  The  entire  county. 

Rockingham  County.  The  entire 
county. 

Shenandoah  County.  The  entire 
county. 

Spotsylvania  County.  The  entire 
county. 

Stafford  County.  The  entire  county. 
Warren  County.  The  entire  county. 
Westmoreland  County.  The  entire 
county. 

York  County.  The  entire  county. 

(2)  Low-risk  area.  None. 

West  Virginia 

(1)  High-risk  area. 

Barbour  County.  The  entire  county. 
Berkeley  County.  The  entire  county. 
Grant  County.  The  entire  county. 
Hampshire  County.  The  entire  county. 
Hardy  County.  The  entire  county. 
Jefferson  County.  The  entire  county. 
Mineral  County.  The  entire  county. 
Monongalia  County.  The  entire 
county. 
Morgan  County.  The  entire  county. 
Pendleton  County.  The  entire  county. 
Preston  County.  The  entire  county. 
Tucker  County.  The  entire  county. 

(2)  Low-risk  area.  None. 

Done  in  Washington,  DC,  on  this  29th  day 
of  August,  1988. 
lames  W.  Glosser, 

Administrator,  Animal  and  Plant  Health^...^ 
Inspection  Service.  - 

[FR  Doc.  88-20056  Filed  9-1^88;  8:45  am] 
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[Oocktt  No.  88-115] 
7  CFR  Part  354 

Commuted  Traveltime  Periods 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

summary:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of  Plant 
Protection  and  Quarantine  (PPQ)  by 
removing,  and  adding,  commuted 
traveltime  allowances  in  North  Carolina 
and  Vermont.  A  commuted  traveltime 
allowance  is  the  time  required  for  a  PPQ 
employee  to  travel  from  his/her 
dispatch  point  and  return  there  from  the 
place  where  he/she  performs  Sunday, 
holiday,  or  other  overtime  duty.  The 
Government  charges  a  fee  for  certain 
overtime  services  provided  by  PPQ 
employees  and,  under  certain 
circumstances,  the  fee  may  include  the 
cost  of  commuted  traveltime. 

This  action  is  necessary  to  inform  the 
public  of  the  commuted  traveltime 
betwr-en  these  locations. 
EFFECTIVE  DATE:  September  2, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Eggert,  Director,  National 
Administrative  and  Planning  Operations 
Staff,  PPQ,  APHIS,  USDA,  Room  614, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-7250. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR,  Chapter  ill, 
and  9  CP'R,  Chapter  I,  Subchapter  D, 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
plants,  plant  products,  animals,  animal 
products,  or  other  commodities  intended 
for  importation  into,  or  exportation  from, 
the  United  States.  When  these  services 
must  be  provided  by  an  employee  nf 
PPQ  on  a  Sunday  or  holiday,  or  at  any 
other  time  outside  the  PPQ  employee's 
regular  duty  hours,  the  Government 
charges  a  fee  for  the  services  in 
accordance  with  7  CFR  Part  354.  Under 
circumstances  described  in  §  354.1[a)(2), 
this  fee  may  include  the  cost  of 
commuted  traveltime.  Section  354.2 
contains  administrative  instructions 
prescribing  commuted  traveltime 
allowances,  which  reflect,  as  nearly  as 
is  practicable,  the  time  required  for  a 
PPQ  employee  to  travel  from  his/her 
dispatch  point  and  return  there  from  the 
place  where  he/she  performs  Sunday, 
holiday,  or  other  overtime  duty. 

We  are  amending  §  354.2  of  the 
regulations  by  removing,  and  adding, 
commuted  traveltime  allowances 
between  certain  locations  in  North 


Carolina  and  Vermont.  (The 
amendments  are  set  forth  in  the  rule 
portion  of  this  document.)  This  action  is 
necessary  to  inform  the  public  of  the 
commuted  traveltime  between  these 
locations. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  govern.ment  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Managem.ent  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

The  number  of  requests  for  overtime 
services  of  a  PPQ  employee  at  the 
locations  affected  by  our  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  services  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Effective  Date 

The  commu'ed  traveltime  allowances 
appropriat'?  tor  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts  within 
the  knowledge  of  the  Department  of 
Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  we  find  upon  good  cause  that 
prior  notice  and  other  public  procedure 
with  respect  to  this  rule  are 
impracticable  and  unnecessary;  we  also 
find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 


Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  7  CFR  Part  354 

Agricultural  commodities.  Exports. 
Government  employees.  Imports,  Plants 
(Agriculture),  Quarantine, 
Transportation. 

Accordingly,  7  CFR  Part  354  is 
amended  as  follows: 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

1.  The  authority  citation  for  Part  354 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2260,  49  U.S.C.  1741;  7 
CFR2.17,  2.51,  and  371.2(c). 

2.  Section  354.2  is  amended  by 
removing  and  adding,  in  alphabetical 
order,  the  information  as  shown  below: 

§354 .2    Administrattve  Instructions 
prescribing  commuted  traveltime. 

*         •         *         •         * 

Commuted  Traveltime  Allowances 

tin  hours] 


Location  covered      Served  from — 


Metropolitan 
area 


W.thin 


Out- 
side 


Remove: 

•  ■  • 

North  Carolina 

•  •  • 

Cherry  Point Kinston.. 

Morenead  City  ...  Kinston.. 


Add; 


Cherry  Point Goldstioro 

Morenead  City. ..  Goldstwro. 

Raleigh Raleigh 

Raleigh Gotdsboro. 

Raleigh Ointon 


Remove: 

•  «  « 

Vermont 

•  *  • 

Burlington Montpelier.. 

Add: 

•  •  • 

Burlington Montpelier.. 


Done  in  Washington.  DC.  this  29th  day  of 
August,  1988. 
lames  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[PR  Doc.  88-20058  Filed  9-1-88:  8:45  am] 
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Federal  Crop  Insurance  Corporation 

7  CFR  Part  401 

[Amdt  No.  41;  Doc.  No.  5948S] 

General  Crop  Insurance  Regulations; 
Malting  Barley  Option 

AGl-NCY:  Federal  Crop  Insurance 

Corporation,  USDA. 

ACTION:  Final  rule;  Correction. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  published  a  final 
rule  in  the  Federal  Register  on  Friday, 
July  22, 1988,  at  53  FR  27663,  amending 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401)  to  revise  and  reissue 
the  Malting  Barley  Option  (7  CFR 
401.135).  In  that  publication,  three  errors 
have  been  noted  with  respect  to:  (1)  An 
incorrect  cross  reference  for  the 
definition  of  two-rowed  or  six-rowed 
malting  barley;  (2)  an  incorrect  reference 
regarding  test  weight  per  bushel  of 
barley;  and,  (3)  an  inadvertent  repetition 
of  two  sentences.  This  notice  is 
published  to  correct  those  errors. 

EFFECTIVE  DATE:  September  2. 1988. 
ADDRESS:  Written  comments  on  this 
correction  may  be  sent  to  Peter  F.  Cole, 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  FR 

Document  88-16549,  appearing  at  page 
27664,  is  corrected  as  follows: 

On  page  27664,  in  Column  2,  §  7.b. 
introductory  text  of  7  CFR  401.135,  the 
Malting  Barley  Option,  is  correctly 
revised  to  read  as  follows: 

§401.135    [Amended] 

y  *  *  * 

b.  Mature  malting  barley  production,  which 
due  to  insurable  causes,  is  not  accepted  by  a 
buyer  of  malting  barley  and  will  not  meet  the 
applicable  standards  for  two-rowed  or  six- 
rowed  malting  barley  (see  §10.a.),  will  be 
adjusted  by: 
***** 

On  page  27664,  in  Column  2.  §  lO.d.  of 
7  CFR  401.135,  the  Malting  Bariey 
Option,  is  correctly  revised  to  read  as 
follows: 

10.  *  *  * 

d.  "Value  per  bushel"  for  the  insured 
malting  barley  means; 

(1)  The  local  market  price  of  U.S.  No.  2 
barley  (basic  barley)  if  the  insured  mature 
malting  barley  produ'  tjon,  due  to  insurable 


causes,  has  a  test  weight  of  at  least  40  pounds 
per  bushel  and,  as  determined  by  a  grain 
grader  licensed  by  the  Federal  Grain 
Inspection  Service  or  licensed  under  the 
United  Sttites  Warehouse  Act,  contains  more 
than  85  percent  sound  barley;  less  than  8 
percent  damaged  kernels;  less  than  35  percent 
thin  bdrley:  less  than  5  percent  black  bariey: 
and  does  not  grade  smutty,  garlicky,  or 
ergoly:  or 

(2)  The  local  maiket  price  of  basic  barley  of 
the  same  quality  as  the  insured  malting 
barley,  if  the  malting  barley  does  not  meet  all 
the  standaids  in  §10.d.(l). 

The  local  market  price  for  basic  barley  as 
identified  in  !?  10. dH)  and  (2)  above  will  be 
the  price  on  the  earlier  of  the  day  the  loss  is 
adjusted  or  the  day  the  insured  barley  is  sold. 

***** 

Done  in  Washington.  DC  on  August  25, 
1988. 

Edward  D.  Hev.'s, 

Acting  Manager.  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  88-19<>46  Filed  9-1-88;  8:45  am] 

BILLING  CODE  3410-08-M 


Agricultural  Marketing  Service 

7  CFR  Parts  907  and  908 
[FV-88-1151 

Navel  Oranges  Grown  In  Arizona  and 
Designated  Part  of  California;  Valencia 
Oranges  Grown  in  Arizona  and 
Designated  Part  of  California; 
Administrative  Rules  and  Regulations 
(Interim  Nomination  Procedures  for 
the  Navel  and  Valencia  Orange 
Administrative  Committees) 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule  invites 
comments  on  the  establishment  of 
interim  nomination  procedures  for 
membership  on  the  Navel  and  Valencia 
Orange  Administrative  Committees 
(committees).  These  committees  are  the 
administrative  agencies  responsible  for 
local  administration  of  the  California- 
Arizona  navel  and  Valencia  orange 
marketing  orders.  The  navel  and 
Valencia  orange  marketing  orders  were 
recently  amended.  The  Final  Order 
Amending  the  Orders  appears 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  amendments  changed  the 
provisions  of  the  marketing  orders 
concerning  the  structure  of  the 
committees.  The  amendments  included  a 
change  in  the  basis  for  industry 


representation  on  the  committees  and 
the  use  of  the  total  volume  of  oranges 
disposed  of  in  all  outlets  in  the 
determination  of  nominating  rights. 
Therefore,  new  nomination  procedures 
are  needed  for  each  respective  order  to 
allow  the  nomination  of  new  members 
to  bc'th  committees.  This  interim  final 
rule  will  allow  the  U.S.  Department  of 
Agriculture  (Department)  to  conduct 
initial  committee  nominations  using  the 
interim  procedures  described  herein. 

Thc^se  interim  procedures  will  be  used 
until  the  committees,  with  the  approval 
of  the  Secretary,  recommend  additions 
to  or  modifications  of  these  nomi.^ation 
procedures. 

date:  Interim  final  rule  effective 
September  2, 1988.  Comments  which  are 
received  by  November  1, 1908  will  he 
considered  prior  to  any  finalization  of 
this  interim  final  rule. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Cleik,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Room 
2085,  South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6-156.  Comments 
should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacquelyn  R.  Schlatter,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  Room  2525,  South  Building,  P.O. 
Box  96456,  Washington,  DC  20090-6456: 
telephone:  (202)  447-5120. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Order  Nos.  907  and  908  [7 
CFR  Paris  907  and  908],  as  amended, 
regulating  the  handling  of  navel  and 
Valencia  oranges  grown  in  Arizona  and 
designated  parts  of  California.  These 
orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674]. 
hereinafter  referred  to  as  the  Act. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  ordor 
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that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  125  handlers 
of  navel  oranges  and  115  handlers  of 
Valencia  oranges  subject  to  regulation 
under  the  respective  orders,  and 
approximately  4,065  producers  of  navel 
oranges  and  3,500  producers  of  Valencia 
oranges  in  California  and  Arizona. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  those 
having  average  gross  annual  revenues 
for  the  last  three  fiscal  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  California-Arizona 
navel  and  Valencia  orange  producers 
and  handlers  may  be  classified  as  small 
entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  [44  U.S.C.  3504], 
the  information  collection  provisions 
that  are  included  in  this  final  rule  have 
been  approved  by  the  Office  of 
Managem.ent  and  Budget  (0MB)  and 
assigned  OMB  Nos.  0581-0116  and  0581- 
0212,  respectively. 

This  interim  final  rule  invites 
comments  on  the  establishment  of 
nomination  procedures  for  membership 
on  the  committees.  The  navel  and 
Valencia  orange  marketing  orders  were 
recently  amended.  The  Final  Order 
Amending  the  Orders  appears 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  amendments  changed  the 
provisions  of  the  marketing  orders 
concerning  the  structure  of  the 
committees.  These  committees  are 
established  under  their  respective 
marketing  orders  for  the  purpose  of 
administering  the  navel  and  Valencia 
orange  marketing  order  programs.  The 
amendments  included  a  limitation  on 
tenure  for  members  of  the  Valencia 
Administrative  Committee  (VOAC),  a 
change  in  the  basis  for  industry 
representation  on  the  committees,  the 
inclusion  of  a  definition  of  "Capper- 
Volstead"  cooperatives  in  the  orders, 
and  the  use  of  the  total  volume  of 
oranges  disposed  of  in  all  outlets  in  the 
determination  of  nominating  rights.  The 
amendments  are  expected  to  provide  a 
more  flexible  framework  for 
apportioning  committee  membership 
among  segments  of  the  industries  based 
upon  their  relevant  dominance  in  their 
respective  industries. 


The  term  of  office  of  each  member 
and  alternate  member  of  the  committees 
is  two  years.  Members  are  nominated 
and  selected  in  each  even-numbered 
year.  The  term  of  office  for  the  current 
VOAC  began  February  1, 1988,  and.  for 
the  Navel  Orange  Administrative 
Committee  (NOAC)  the  next  term  of 
office  will  begin  October  1. 1988. 
Therefore,  a  new  NOAC  should  be  in 
place  by  October  1  and  a  new  VOAC 
should  be  selected  by  February  1, 1988. 
For  these  reasons,  new  nomination 
procedures  for  each  order  are  necessary 
to  allow  the  nomination  of  new 
mem.bers  to  the  committees  and,  in 
particular,  the  NOAC. 

Sections  907.22  and  908.22  of  the  navel 
and  Valencia  orange  marketing  orders, 
respectively,  provide  for  nominations  of 
members  to  the  committees  by 
procedures  conducted  by  the  Secretary. 
These  sections  describe  a  process 
whereby  three  types  of  nominating 
entifies  develop  slates  of  candidates  for 
nomination  which  may  be  voted  on  by 
the  growers  affiliated  with  such  groups. 

This  interim  final  rule  will  allow  the 
Department  to  conduct  initial  committee 
nominations  using  the  procedures 
described  below  for  the  three  types  of 
nominating  entities. 

Nominating  entity  1  is  the  cooperative 
marketing  organization  which  disposed 
of  the  largest  percentage  of  the  total 
volume  of  navel  or  Valencia  oranges 
disposed  of  by  all  handlers  in  all  outlets 
during  the  current  year.  For  this 
nominating  entity,  its  board  of  directors 
will  develop  a  slate  of  candidates  for 
nomination  containing,  at  a  minimum, 
one  eligible  candidate  for  each  member, 
alternate  member,  and  additional 
alternate  member  for  each  position  the 
entity  qualifies.  The  board  of  directors 
then  has  the  option  of  nominating  its 
slate  of  candidates  or  allowing  the 
cooperative's  growers  to  nominate  its 
slate  of  candidates  through  mail 
balloting. 

Nominating  entity  2  is  composed  of 
groups  of  handlers  who  declare 
themselves  to  be  nominating  entities. 
These  groups  or  coalitions  may  be  a 
combination  of  cooperative  handlers, 
cooperative  and  independent  handlers, 
or  solely  independent  handlers.  After 
notification  by  the  Department  of  the 
number  of  member  positions  available, 
each  declared  group  of  handlers  must 
develop  a  slate  of  candidates  for 
nomination  containing,  at  a  minimum, 
one  eligible  candidate  for  each  member, 
alternate  member,  and  additional 
alternate  member  for  each  position  the 
entity  quaKfies.  A  handler  may  not 
participate  as  a  member  of  more  than 
one  nominating  entity.  In  addition,  if  a 


handler  coalition  fails  to  develop  a  slate 
of  candidates,  the  growers  affiliated 
with  the  handlers  could  nominate 
through  write-in  ballots.  If  a  handler 
coalition  forms  but  does  not  have  the 
percentage  necessary  to  be  allocated  a 
member  position,  the  growers  affiliated 
with  the  handlers  could  make 
nominations  pursuant  to  provisions 
applicable  to  nominating  entity  3. 

The  Department  will  use  the  slates  of 
candidates  for  nomination  developed  by 
each  declared  group,  for  mail  balloting 
among  those  growers  who  delivered 
their  fruit  to  the  handler  or  group  of 
handlers  which  make  up  that  declared 
group.  Growers  may  receive  more  than 
one  ballot  if  they  delivered  to  more  than 
one  handler,  but  growers  may  vote  for 
nominees  of  only  one  group  of  handlers 
regardless  of  the  number  of  handlers  to 
whom  the  growers  delivered  oranges. 
Growers  should  complete  and  mail  in 
the  ballot  of  that  group  of  handlers  with 
which  the  grower  wishes  to  vote.  In  this 
way,  growers  are  free  to  choose  the 
slate  of  candidates  they  feel  would  best 
represent  their  interests.  The 
Department  will  ensure  that  growers 
vote  for  only  one  slate  of  candidates. 
The  board  of  directors  of  nominating 
enfity  1  may  choose  to  allow  its  growers 
to  vote  directly  rather  than  to  nominate 
by  vote  of  its  board  of  directors.  Under 
those  circumstances,  the  mail  balloting 
procedure  outlined  above  would  apply 
to  a  grower  vote  of  nominating  entity  1 
growers. 

Nominating  entity  3  is  comprised  of 
growers  not  affiliated  with  handlers  in 
nominating  entities  1  or  2.  The 
Department  will  hold  candidate 
selection  meetings  for  nominating  entity 
3  growers  in  all  districts  of  the 
production  area.  A  slate  of  grower 
candidates  will  be  developed  at  these 
meetings.  Provision  is  also  made  for 
growers  to  propose  candidates  for 
nomination  without  attending  the 
candidate  selection  meetings.  Mail 
balloting  will  then  be  conducted  by  the 
Department. 

As  the  first  stage  of  the  revised 
nomination  procedures,  the  Department 
will  notify  all  handlers  of  their 
percentage  of  total  orange  dispositions 
in  the  current  fiscal  (navels)  or 
marketing  (Valencias)  year  and  the 
minimum  percentages  required  to  be 
allocated  grower  and/or  handler 
members  on  the  committees.  Total 
dispositions  to  all  outlets  include,  but 
are  not  limited  to,  by-products,  animal 
feed,  charitable  donations,  and  exports 
in  addition  to  fresh  domestic  shipments. 
During  the  current  fiscal  (navel)  or 
marketing  (Valencies)  year,  each 
handler  will  have  handled  a  percent  of 
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total  orange  dispositions  and  each 
nominating  entity  will  be  able  to 
nominate  one  member,  one  alternate 
member  and  one  additional  alternate 
member,  for  each  10.0  percent  of  total 
orange  dispositions  attributable  to  such 
entity  during  the  current  fiscal  (navels) 
or  marketing  (Valencies)  year  in  which 
nominations  are  made.  However,  as 
provided  in  §§  907.22(d)  and  908.22(d)  of 
the  orders,  the  largest  cooperative 
marketing  organization  (nominating 
entity  1)  and  nominating  entity  2 
declared  groups  of  handlers  are  limited 
to  a  maximum  of  5  members  each,  thus 
the  10.0  percent  requirement  would  be 
reduced  whenever  the  largest 
cooperative  marketing  organization 
(nominating  entity  1)  or  a  declared  group 
of  handlers  (nominating  entity  2]  has 
more  than  50  percent  of  total 
dispositions  in  the  current  fiscal  (navels) 
or  marketing  (Valencies)  year.  For 
example,  if  both  the  largest  cooperative 
marketing  organization  and  the  largest 
declared  group  of  handlers  each 
controlled  less  than  50  percent  of  total 
dispositions,  Handler  A's  total 
dispositions  of  navel  oranges  are  3.0 
percent,  Handler  B's,  5.0  percent,  and 
Handler  C's  20.0  percent,  a  declared 
group  of  handlers  formed  only  of 
Handlers  A,  B,  and  C  would  have  28 
percent  of  total  orange  dispositions 
during  the  current  fiscal  year  and  would 
be  allocated  2  members,  2  alternate 
members  and  2  additional  alternate 
members  to  the  committee.  If  the  largest 
cooperative  marketing  organization  or 
the  largest  group  of  handlers  controlled 
more  than  50  percent  (for  example,  58 
percent)  of  total  dispositions,  then  the 
percentage  required  for  other 
nominating  entities  to  nominate  each 
member,  plus  an  alternate  member  and 
additional  alternate  member  for  the 
remaining  entities,  is  calculated  as 
follows: 


50%-8% 


-^8.4% 


In  the  example  suggested  above, 
where  the  largest  cooperative  marketing 
organization  or  the  largest  group  of 
declared  handlers  controlled  58  percent 
of  total  dispositions.  Group  D  with  26 
percent  of  total  dispositions  would 
receive  3  members,  3  alternatives,  and  3 
additional  alternates;  Group  E  with  9 
percent  would  receive  1  member,  1 
alternate,  and  1  additional  alternate; 
and  Group  F  with  11  percent  would  also 
receive  1  member,  1  alternate,  and  1 
additional  alternate. 

The  Department  will  request 
notifications  by  nominating  entity  1  and 


nominating  entity  2  declared  groups  of 
the  handlers  affiliated  with  such  entities 
and  a  list  of  the  growers  affiliated  with 
each  handler.  The  nominating  entity  1 
cooperative  or  any  declared  nominating 
entity  2  cooperative  which  has  a  volume 
percentage  such  that  it  qualifies  for 
member  positions  shall  not  have  to 
provide  the  lists  of  handlers  and 
growers  if  such  entities'  boards  of 
directors  choose  to  nominate  their 
candidates  through  action  of  their 
boards.  After  receiving  all  grower  lists, 
the  Department  will  notify  each 
nominating  entity  of  the  number  of 
member  positions  it  is  allocated.  If 
nominations  for  grower  and  handler 
member  positions  total  less  than  10, 
eligibility  to  make  the  remaining 
nominations  shall  be  determined  as 
follows:  If  one  additional  member,  plus 
alternate  and  additional  alternate,  is  to 
be  nominated,  the  right  to  make  such 
nomination  shall  belong  to  the 
nominating  entity  which  has  the  greatest 
volume  percentage  that  has  not  been 
used  to  earn  nominating  rights;  if  a 
second  member,  plus  alternate  and 
additional  alternate,  is  to  be  nominated, 
the  right  to  make  such  nomination  shall 
belong  to  that  nominating  entity  which 
has  the  second  greatest  volume 
percentage  that  has  not  been  used  to 
earn  nominating  rights.  Thus,  in  the 
example  where  a  nominating  entity 
composed  of  Handlers  A,  B,  and  C  has 
28  percent  of  total  orange  dispositions 
and  was  eligible  to  nominate  2 
members,  2  alternate  members  and  2 
additional  alternate  members  to  the 
committee,  this  nominating  entity  had 
an  8  percent  residual  percentage.  If  there 
were  3  other  nominating  entities,  with  40 
percent,  22  percent  and  10  percent  of 
total  dispositions,  respectively,  they 
would  nominate  4  members,  4  alternate 
members  and  4  additional  alternate 
members;  2  members,  2  alternate 
members,  and  2  additional  alternate 
members;  and  1  member,  1  alternate 
member,  and  1  additional  alternate 
member,  respectively.  Thus,  there  would 
be  one  member  position  with 
appropriate  alternates  still  to  be 
nominated,  and  the  nominating  entity 
with  the  largest  residual  percentage  (in 
this  example,  the  declared  group  made 
up  of  Handlers  A,  B,  and  C  with  an  8 
percent  residual  percentage)  would 
nominate  this  member. 

After  notification  of  the  number  of 
member  positions  authorized,  each 
nominating  entity  (with  the  exception  of 
nominating  entity  3)  will  then  develop  a 
slate  of  candidates  for  nomination  as 
described  herein  and  submit  such  slate 
to  the  Department  within  one  week  of 
such  notification. 


Mail  balloting  will  be  conducted  by 
the  Department  for  growers  affiliated 
with  handlers  in  nominating  entities  1  (if 
its  board  of  directors  so  chooses),  2,  and 
3.  After  receipt  of  the  slates  of 
candidates  developed  by  the  nominating 
entities,  a  ballot  will  be  sent  to  each 
grower  in  order  that  they  may  vote  for 
candidate(s)  developed  by  their 
respective  nominating  entity.  Growers 
are  entitled  to  cast  only  one  vote  on 
behalf  of  themselves,  their  agents, 
subsidiaries,  affiliates,  and 
representatives  even  though  they  may 
have  delivered  fruit  to  more  than  one 
declared  handler  or  group  of  handlers. 
Growers  who  deliver  oranges  to 
handlers  in  more  than  one  nominating 
entity,  and  who  thus  receive  more  than 
one  ballot,  must  select  the  slate  of 
candidates  for  whom  they  wish  to  vote 
and  may  vote  for  only  one  slate  of 
candidates.  Growers  should  complete 
and  mail  in  the  ballot  of  that  nominating 
entity  for  which  the  grower  wishes  to 
vote.  In  addition,  growers  in  all 
nominating  entities  may  nominate 
quahfied  individuals  other  than  those 
appearing  on  the  ballot,  by  writing  in 
such  candidates'  names  on  the  mail 
ballots.  The  Department  will  tally  the 
results  of  mail  balloting  of  all  entities. 
Candidates  who  receive  the  highest 
number  of  votes  for  each  position  will 
be  presented  to  the  Secretary  for 
selection. 

The  above-described  procedures  will 
be  utilized  until  the  committees 
recommend  to  the  Secretary  additions  to 
or  modifications  of  these  nomination 
procedures  or  the  Department  finds, 
through  other  sources,  that  such 
modifications  are  necessary. 

After  consideration  of  all  available 
information,  including  the  recently 
concluded  amendatory  proceedings 
relative  to  these  orders,  it  is  found  that 
this  regulation,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Based  on  available  information,  the 
Administrator  of  the  AKfS  has 
determined  that  issuance  of  this  interim 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  it  is 
impractical,  unnecessary,  and  contrary 
to  the  public  interest  to  give  preliminary 
notice  prior  to  putting  this  rule  into 
effect,  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  The 
term  of  office  for  members  of  the  NOAC 
begins  October  1, 1988,  and  nomination 
procedures  should  be  in  place  in  order 
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for  a  new  committee  to  be  selected  by 
that  date;  and,  (2]  handlers  and 
producers  are  aware  of  the  need  for  this 
action  as  the  navel  and  Valencia  orange 
industry  as  a  whole,  during  the  period 
June  21  through  July  8, 1988,  participated 
in  producer  referenda  to  amend  the 
orders. 

List  of  Subjects 

7  CFR  Part  907 

Ari2Mna,  California,  Marketing 
agreements  and  orders.  Navels,  and 
Oranges. 

7  CFR  Part  908 

Arizona,  California,  Marketing 
agreements  and  orders.  Oranges,  and 
Valencias. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parts  907  and  908  are 
amended  as  follows:  [These  sections 
will  appear  in  the  Code  of  Federal 
Regulations.] 

1.  The  authority  citation  for  7  CFR 
Parts  907  and  908  continues  to  read  as 
follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

2.  Section  907.102  is  revised  to  read  as 
follows: 

Subpart— Rules  and  Regulations 

§  907.102    Nomination  procedures. 

(a)  The  manner  of  nominating  grower 
and  handler  members  and  alternate 
members  of  the  committee  shall  be  as 
follows: 

(1)  All  handlers  shall  be  notified  by 
the  Secretary  of  their  percentage  of  the 
total  volume  of  navel  oranges  disposed 
of  by  all  handlers  in  all  outlets  during 
the  fiscal  year  in  which  nominations  are 
made.  For  the  purposes  of  forming 
nominating  groups,  the  Secretary  will 
state  in  such  notification  the  minimum 
percentages  required  for  a  nominating 
entity  to  be  allocated  member  positions 
and  will,  by  a  date  specified  in  that 
notice,  request  notification  by  such 
entities  of  their  formation:  Provided, 
That  a  list  containing  the  names  and 
addresses  of  all  growers  who  deliver 
oranges  to  such  handlers  shall  also  be 
submitted  by  each  handler  affiliated 
with  a  nominating  entity  whose 
members  shall  be  nominated  through  a 
mail  balloting  procedure. 

(2)  Following  the  formation  of  all 
eligible  nominating  entities,  the 
Secretary  shall  notify  each  such  entity 
of  the  number  of  grower  or  handler 
members  or  both  that  each  nominating 


entity  is  qualified  to  nominate,  based  on 
the  total  percentages  of  navel  oranges 
disposed  of  in  all  outlets  by  all  handlers 
in  each  nominating  entity.  This 
notification  will  also  request  nominating 
entities  1  and  2,  pursuant  to  §  §  907.22 
(a)(1)  and  (a)(2),  to  develop  slates  of 
candidates  for  nomination  and  submit 
such  slates  to  the  Secretary  by  a  date 
specified  in  the  notice.  If  a  declared 
group  of  handlers  (nominating  entity  2) 
fails  to  develop  a  slate  of  candidates, 
the  growers  affiliated  with  handlers  in 
such  group  may  nominate  through  write- 
,in  ballots. 

(3)  Growers,  pursuant  to  §  907.22(a)(3), 
and,  if  applicable,  growers  pursuant  to 

§  907.22(a)(2),  shall  nominate  grower 
members  in  accordance  with  the 
following  procedures: 

(i)  Any  grower  who  in  the  current 
fiscal  year  is  not  affiliated  with 
nominating  entities  1  and  2  and 
delivered  navel  oranges  to  handlers 
shall  be  eligible  to  vote  for  nominees 
pursuant  to  §  907.22(g). 

(ii)  For  the  purpose  of  selecting 
candidates  for  nomination,  the  Secretary 
shall  hold  meetings  in  all  districts. 
Timely  notice  of  such  meetings  shall  be 
given  by  the  Secretarj'  to  each  eligible 
nominating  entity  3  grower  of  record. 

(iii)  Candidates  for  nomination  shall 
be  selected  at  such  meetings  by 
submitting  their  names  on  a  form 
approved  by  the  Secretary  and  signed 
by  at  least  10  eligible  growers. 

(iv)  Growers  may  propose  candidates 
without  attending  a  candidate  selection 
meeting  by  submitting  the  names  on  a 
form  approved  by  the  Secretary,  as 
specified  in  paragraph  (a)(3)(iii)  of  this 
section,  to  the  marketing  field  office  and 
signed  by  at  least  10  eligible  growers. 
Such  submission,  if  mailed,  must  be 
postmarked  at  least  10  days  prior  to  the 
date  of  the  first  of  the  district  meetings 
held  pursuant  to  paragraph  (a)(3)(ii)  of 
this  section,  and  if  hand  delivered,  must 
be  received  at  least  five  days  prior  to 
such  date. 

(v)  Persons  submitting  names  for 
candidacy  shall  specify  the  position  (i.e., 
grower  member,  alternate,  or  additional 
alternate)  for  which  they  wish  to 
nominate.  After  a  position  is  specified,  it 
may  not  be  changed.  Candidates  may 
withdraw  by  filing  a  written  notice  with 
the  Secretary  prior  to  the  date  on  which 
the  ballots  are  prepared  for  mailing  to 
eligible  growers. 

(4)  Following  the  submission  of  the 
slates  of  candidates  by  nominating 
entities  1,  2,  and  3,  the  Secretary  shall 
mail  to  all  eligible  growers  of  record 
(with  the  exception  of  growers  whose 
cooperatives'  boards  of  directors  choose 
to  nominate  for  their  members)  a  ballot 
containing  the  names  of  the  candidates 
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for  each  available  position.  Growers 
receiving  more  than  one  ballot  shall 
choose  the  slate  of  candidates  for  whom 
they  wish  to  vote  and  may  only  vote  for 
one  slate  of  candidates.  Growers  may 
also  cast  votes  for  eligible  candidates 
who  do  not  appear  on  the  ballots  by 
writing  in  the  name  of  such  candidates 
on  the  ballot.  At  the  discretion  of  the 
Secretary,  the  ballots  may  include  such 
other  information  about  such  candidates 
as  was  included  on  the  candidate  form 
specified  in  paragraph  (a)(3)(iii)  of  this 
section  and  as  the  Secretary  deems 
appropriate. 

(5)  In  order  to  be  valid,  ballots  must 
be  executed  in  accordance  with  the 
instructions  set  forth  on  the  ballot  and 
returned  to  the  Secretary's  agent  at  the 
location  and  within  the  time  period 
prescribed.  The  validity  of  ballots  shall 
be  determined  by  the  Secretary's  agent, 
with  such  assistance  from  the  committee 
as  may  be  requested  by  the  agent. 

(6)  The  names  of  the  persons  receiving 
the  highest  total  number  of  votes  for  a 
particular  grower  or  handler  position 
shall  be  submitted  to  the  Secretary  as 
the  nominees  for  such  positions. 

PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CALIFORNIA 

Subpart— Rules  and  Regulations 

2.  Section  908.102  is  revised  to  read  as 
follows: 

§  908.102    Nomination  procedures. 

(a)  The  manner  of  nominating  grower 
and  handler  members  and  alternate 
members  of  the  committee  shall  be  as 
follows: 

(1)  All  handlers  shall  be  notified  by 
the  Secretary  of  their  percentage  of  the 
total  volume  of  navel  oranges  disposed 
of  by  all  handlers  in  all  outlets  during 
the  marketing  year  in  which 
nominations  are  made.  For  the  purposes 
of  forming  nominating  groups,  the 
Secretary  will  state  in  such  notification 
the  minimum  percentages  required  for  a 
nominating  entity  to  be  allocated 
member  positions  and  will,  by  a  date 
specified  in  that  notice,  request 
notification  by  such  entities  of  their 
formation:  Provided,  That  a  list 
containing  the  names  and  addresses  of 
all  growers  who  deliver  oranges  to  such 
handlers  shall  also  be  submitted  by 
each  handler  affiliated  with  a 
nominating  entity  whose  members  shall 
be  nominated  through  a  mail  balloting 
procedure. 

(2)  Following  the  formation  of  all 
eligible  nominating  entities,  the 
Secretary  shall  notify  each  such  entity 
of  the  number  of  grower  or  handler 
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members  or  both  that  each  nominating 
entity  is  qualifled  to  nominate,  based  on 
the  total  percentages  of  Valencia 
oranges  disposed  of  in  all  outlets  by  all 
handlers  in  each  nominating  entity.  This 
notiHcation  will  also  request  nominating 
entities  1  and  2,  pursuant  to  {  908.22 
(a)(1)  and  (a)(2],  to  develop  slates  of 
canc^dates  for  nominations  and  submit 
such  slates  to  the  Secretary  by  a  date 
specified  in  the  notice.  If  a  declared 
group  of  handlers  (nominating  entity  2) 
fails  to  develop  a  slate  of  candidates, 
the  growers  affiliated  with  the  handlers 
in  such  group  may  nominate  through 
write-in  ballots. 

(3)  Growers,  pursuant  to 

§  g08.22(a](3),  and.  if  applicable, 
growers  pursuant  to  S  90&22(a](2),  shall 
nominate  grower  members  in 
accordance  with  the  following 
procedures: 

(i)  Any  grower  who  in  the  current 
marketing  year  is  not  affiliated  with 
nominating  entities  1  or  2  and  delivered 
Valencia  oranges  to  handlers  shall  be 
eligible  to  vote  for  nominees  pursuant  to 
§  908.22(g). 

(ii)  For  the  purpose  of  selecting 
candidates  for  nomination,  the  Secretary 
shall  hold  meetings  in  all  districts. 
Timely  notice  of  such  meetings  shall  be 
given  by  the  Secretary  to  each  eligible 
nominating  entity  3  grower  of  record. 

(iii)  Candidates  for  nomination  shall 
be  selected  at  such  meetings  by 
submitting  their  names  on  a  form 
approved  by  the  Secretary  and  signed 
by  at  least  10  eligible  growers. 

(iv)  Growers  may  propose  candidates 
without  attending  a  candidate  selection 
meeting  by  submitting  the  names  on  a 
form  approved  by  the  Secretary,  as 
specified  in  paragraph  (a)(3)(iii]  of  this 
section,  to  the  marketing  field  office  and 
signed  by  at  least  10  eligible  growers. 
Such  submission,  if  mailed,  must  be 
postmarked  at  least  10  days  prior  to  the 
date  of  the  first  of  the  district  meetings 
held  pursuant  to  paragraph  (a)(3)(ii)  of 
this  section,  and  if  hand  delivered,  must 
be  received  at  least  five  days  prior  to 
such  date. 

(v)  Persons  submitting  names  for 
candidacy  shall  specify  the  position  (i.e., 
grower  member,  alternate,  or  additional 
alternate)  for  which  they  wish  to 
nominate.  After  a  position  is  specified,  it 
may  not  be  changed.  Candidates  may 
withdraw  by  filing  a  written  notice  with 
the  Secretary  prior  to  the  date  on  which 
the  ballots  are  prepared  for  mailing  to 
eligible  growers. 

(4)  Following  the  submission  of  the 
slates  of  candidates  by  nominating 
entities  1,  2,  and  3,  the  Secretary  shall 
mail  to  all  eligible  growers  of  record 
(with  the  exception  of  growers  whose 
cooperatives'  boards  of  directors  choose 


to  nominate  for  their  members)  a  ballot 
containing  the  names  of  the  candidates 
for  each  available  position.  Growers 
receiving  more  than  one  ballot  shall 
choose  the  slate  of  candidates  for  whom 
they  wish  to  vote  and  may  only  vote  for 
one  slate  of  candidates.  Growers  may 
also  cast  votes  for  eligible  candidates 
who  do  not  appear  on  the  ballots  by 
writing  in  the  name  of  such  candidates 
on  the  ballot.  At  the  discretion  of  the 
Secretary,  the  ballots  may  include  such 
other  information  about  such  candidates 
as  was  included  on  the  candidate  form 
specified  in  paragraph  (a)(3](i)i)  of  this 
section  and  as  the  Secretary  deems 
appropriate. 

(5)  In  order  to  be  valid,  ballots  must 
be  executed  in  accordance  with  the 
instructions  set  forth  on  the  ballot,  and 
returned  to  the  Secretary's  agent  at  the 
location  and  within  the  time  period 
prescribed.  The  validity  of  ballots  shall 
be  determined  by  the  Secretary's  agent, 
with  such  assistance  from  the  committee 
as  may  be  requested  by  the  agent. 

(6)  The  names  of  the  persons  receiving 
the  highest  total  number  of  votes  for  a 
particular  grower  or  handler  position 
shall  be  submitted  to  the  Secretary  as 
the  nominees  for  such  positions. 

Dated:  August  24, 1986. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  88-19992  Filed  9-1-88;  8:45  am) 

BILUNG  CODE  341(MI2-M 


7  CFR  Parts  907  and  908 

(Docket  Nos.  AO-245-A9  &  AO-2S0-A7,  FV- 
88-103] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California;  Valencia 
Oranges  Grown  in  Arizona  and 
Designated  Part  of  California;  Order 
Amending  the  Orders 

agency:  Agricultural  Marketing  Service, 
USDA. 


action:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
Federal  marketing  orders  for  navel  and 
Valencia  oranges  grown  in  Arizona  and 
designated  parts  of  CaHfomia.  The 
amendments  change  the  provisions  of 
the  marketing  orders  concerning  the 
structure  of  the  Navel  and  Valencia 
Orange  Administration  Committees 
(committees).  These  committees  are 
established  under  their  respective 
marketing  orders  for  the  purpose  of 
administering  the  programs.  The 
amendments  include  a  limitation  on 
tenure  for  members  of  the  Valencia 
Orange  Administrative  Committee,  a 


change  in  the  basis  for  industry 
representation  on  the  committees,  the 
inclusion  of  a  definition  of  "Capper- 
Volstead"  cooi>erative8  in  the  orders, 
use  of  the  total  volume  of  oranges 
disposed  of  in  all  outlets  in  the 
determination  of  nominating  rights  for 
membership  on  the  committees,  and 
conforming  changes.  In  addition,  a 
number  of  minor  changes  are  made  for 
clarity.  The  amendments  will  provide  a 
more  flexible  framework  for 
apportioning  committee  membership 
among  segments  of  the  industries,  based 
on  the  relative  dominance  in  the 
respective  industries. 

EFFECTIVE  DATE:  September  2, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacquelyn  R.  Schlatter,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  Room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone: 
(202)  447-5120. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  June  4, 1986,  and 
published  in  the  June  6, 1986,  issue  of  the 
Federal  Register  [51  FR  20664]; 
Recommended  Decision  issued  June  1, 

1987,  and  published  in  the  June  8, 1987, 
issue  of  the  Federal  Register  [52  FR 
21546];  and  Secretary's  Decision  and 
Referendum  Order  issued  on  June  6, 

1988,  and  published  in  the  June  9, 1988, 
issue  of  the  Federal  Register  [53  FR 
21651]. 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  Title  5  of  the  United  States  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291 
and  Departmental  Regulation  1512-1. 

Preliminary  Statement 

This  final  rule  was  formulated  on  ihe 
record  of  a  public  hearing  held  June  10- 
12, 1986,  at  Visalia,  California  to 
consider  the  proposed  further 
amendments  of  Marketing  Order  No.  907 
[7  CFR  Part  907]  regulating  the  handling 
of  navel  oranges  grown  in  Arizona  and 
designated  part  of  California  and 
Marketing  Order  No.  908  [7  CFR  Part 
908]  regulating  the  handling  of  Valencia 
oranges  grown  in  Arizona  and 
designated  part  of  Cahfomia, 
hereinafter  referred  to  collectively  as 
the  "orders."  The  hearing  was  held 
pursuant  to  the  provisions  of  the 
agricultural  Marketing  Agreement  Act  of 
1937,  as  amended  [7  U.S.C.  601-674  et 
seq.],  hereinafter  referred  to  as  the 
"Act,"  and  the  applicable  rules  of 
practice  and  procedure  governing 
proceedings  to  formulate  marketing 
agreements  and  marketing  order  [7  CFR 
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Part  900].  The  Notice  of  Hearing 
contained  amendment  proposals 
submitted  by:  The  Sequoia  Orange 
Company,  Inc.;  R.  E.  Herrick  of  Belridge 
Farms  and  Packing  Company;  the  Navel 
and  Valencia  Orange  Administrative 
Committees  established  under  the 
orders,  hereinafter  referred  to 
collectively  as  the  "committees,"  and 
the  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture.  The 
proposals  pertained  to  committee  size 
and  composition,  a  limitation  on  tenure 
for  members  of  the  Valencia  Orange 
Administrative  Committee,  changing  the 
basis  for  industry  representation  on  the 
committees,  inclusion  of  a  definition  of 
"Capper-Volsfead"  cooperatives  in  the 
orders,  use  of  the  total  volume  of  all 
oranges  in  all  outlets  in  determining 
nominating  rights,  and  conforniing 
changes. 

Upon  the  basis  of  evidence  introduced 
at  the  hearii.g  and  the  record  thereof, 
the  Adminiri'at&r  of  the  Agricultural 
Marketing  Service  (AMS).  o.n  June  1, 
1937,  filed  with  the  Ilearir-.g  Ckik,  U.S. 
Departinent  of  Agriculture,  a 
RLTominended  Decision  containing  a 
notice  of  the  opportunity  to  file  written 
exceptions  thereto  by  July  8,  1987. 
Eleven  exceptions  were  filed,  and  were 
di.'icussed  and  ruled  upon  in  the 
Secretary's  Decision. 

Tha  Secretary's  Decision  was  issued 
June  6, 1988,  directing  that  referenda  be 
conducted  daring  the  period  June  21 
through  July  8. 1988,  among  producers  of 
nave!  and  '^'alencia  orange  -  g;,i...;-.  -r 
Arizona  and  designated  parts  of 
California  to  determine  whether  they 
favored  various  amendment  proposals 
to  the  orders.  In  those  referenda,  navel 
orangii  producers  voted  in  favor  of  three 
of  the  four  ainondment  proposils  listed 
on  the  referendum  ballot,  and  V.^lencia 
orange  producers  voted  for  four  of  the 
fh  p  ;^rpppHfTi,,rit  propo<ials  listed  on  the 
referendum  lid'nt.  The  proposal  that 
iid  not  receive  the  requisite  ajiproval  by 
three  fourths  by  number  of  either  navel 
or  Valencia  orange  producers  or  two- 
thirds  by  volume  of  such  production 
would  have  authorized  an  increase  in 
committee  size  up  to  13  members. 
Accordingly  those  proposed 
ameniiments  are  not  included  in  these 
orders  amending  the  orders  and 
modifications  have  been  made  to  the 
proposed  marketing  orders  amending 
the  orders  as  appropriate  to  reflect  this 
change.  In  addition,  language 
inadvertently  omitted  from  §  907.27  in 
publication  of  the  proposed  amendments 
in  the  Secretary's  Decision  is  included  in 
the  order. 


Pursuant  to  the  Regulatory  Flexibility 
Act  (RFAJ  [5  U.S.C.  601-612],  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
the  Notice  of  Hearing,  interested 
persons  were  invited  to  present 
evidence  at  the  hearing  on  the  probable 
regulatory  and  informational  impact  of 
the  amendment  proposals  on  small 
business  for  purposes  of  the  RFA.  In  that 
regard,  such  evidence  was  considered  in 
arriving  at  the  findings  and  conclusions 
contained  in  the  Recommended  Decision 
and  in  the  Secretary's  Decision.  Those 
findings  and  conclusions  are 
incorporated  herein. 

There  are  appro.ximately  125  handlers 
of  navel  oranges  and  115  handlers  of 
Valencia  oranges  subject  to  regulation 
under  their  respective  orders,  and 
approximately  4,065  producers  of  navel 
oranges  and  3,500  producers  of  Valencia 
oranges  in  California  and  Arizona. 
Given  the  applicable  definition  of  a 
small  business  concern  (i.e.,  for 
puiposes  of  review  pursuant  to  the  RFA, 
an  agricultural  services  firm  with 
averag-"  annual  rnct  'pts  not  exceeding 
33,500,000),  almost  all  of  the  handlers  of 
navel  and  Valencia  oranges  would  fall 
within  that  definition.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Adniinistra.'ion  [13  CFR 
121.2]  as  those  havini;  average  gross 
annual  revenues  for  the  last  three  fiscal 
years  of  less  than  $500,000.  The  majority 
ol  California-Arizona  nave!  and 
Valenica  orange  producers  and  handl-rs 
may  be  classified  as  small  entities. 

The  collection  of  information  under 
the  Paperwork  Reduction  Act  of  1980  p4 
U.S.C.  Chapter  35)  contained  in  these 
orders  amending  orders  has  been 
approved  by  the  Offics  of  MaTigenier.t 
aiid  Budgct'(Appruval  Nos.  0581-Ollb 
and  0581-<J12lj. 

List  of  Subjects  in  7  CFR  Parts  907  and 
908 

Arizona,  California,  Marketing  orders 
and  agreements.  Navel,  Oranges,  and 
Valencia. 

Order  Amending  the  Orders — 
Regulating  the  Handling  of  Navel  and 
Valencia  Oranges  Grown  in  .Arizona  and 
Designated  Parts  of  CaUfomia 

Findings  and  determinations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary, 
and  in  addition  to,  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
aforesaid  orders  and  each  previously 
issued  amendment  thereto;  and  all  of 


said  previous  fmdings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  fmdings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  Findings  Upon  the  Basis  of  the 
Hearing  Record 

Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C.  601  et 
seq.],  and  the  applicable  rules  of 
practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900],  a 
public  hearing  was  held  upon  proposed 
amendment  of  Marketing  Order  Nos.  907 
and  908  [7  CFR  Parts  907  and  908], 
re,q:ulating  the  handling  of  navel  and 
Valencia  oranges  grown  in  Arizona  and 
designated  parts  of  California. 

Upon  the  basis  of  the  record,  it  is 
found  that: 

(1)  The  said  orders,  as  amended,  and 
as  hereby  further  amended,  and  all  of 
the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

(2)  The  said  orders,  as  amended,  and 
aj  hereby  further  amer.ded,  regulate  the 
bundling  of  navel  and  Valencia  oranges 
grown  in  the  designated  production  area 
in  the  same  manner  as,  and  are 
applicable  only  to  psrsons  in  the 
respective  classes  of  commercial  and 
industrial  activity  specified  in,  Lhe 
marketing  orders  upon  which  hearings 
have  been  held: 

(3)  The  said  orders,  as  amended,  and 
as  hereby  further  amended,  are  limited 
in  their  application  to  the  smallest 
regional  production  areas  which  are 
practicable,  consistent  with  carrying  out 
the  declared  policy  of  the  Act,  and  the 
issuance  of  severiil  orders  applicable  to 
subdivision.';  of  the  production  areas 
would  not  e,''ft,cti\fcly  carry  out  the 
declared  policy  of  the  Act; 

(1)  The  said  orders,  as  amended,  and 
as  hereby  further  amended,  prescribe,  so 
far  as  practicable,  such  different  terms, 
applicable  to  different  parts  of  the 
production  areas,  as  are  necessary  to 
give  due  recognition  to  differences  in  the 
production  and  marketing  of  navel  and 
Valencia  oranges;  and 

(5)  All  handling  of  navel  and  Valencia 
oranges  grown  in  the  designated 
production  areas  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  affects 
such  commierce. 

(b)  Additional  Findings 

It  is  necessary  and  in  the  public 
interest  to  make  all  of  the  amendatory 
provisions  effective  upon  publication  in 
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the  Federal  Register.  Any  delay  beyond 
that  date  would  interfere  with  effective 
order  administration. 

The  provisions  of  these  amendatory 
orders  authorize  tenure  requirements 
(for  Valencia  oranges  only),  changes  in 
the  basis  for  industry  representation  on 
the  committees,  inclusion  of  a  definition 
of  Capper- Volstead  cooperatives  in  the 
orders,  and  the  use  of  total  dispositions 
for  determining  nominating  rights.  It  is 
necessary  to  implement  these  changes 
as  soon  as  possible  as  nominations  of 
members  to  the  Navel  Orange 
Administrative  Committee  (NOAC) 
should  be  completed  by  October  1, 1988, 
and  a  new  Valencia  Orange 
Administrative  Committee  (VOAC)  will 
be  selected  soon  after.  For  these 
reasons,  new  nomination  procedures 
implementing  the  provisions  of  each 
order  are  necessary  to  allow  the 
nomination  of  new  members  to  the 
committees  and  will  be  published 
separately. 

In  view  of  the  foregoing,  it  is  hereby 
found  and  determined  that  good  cause 
exists  for  making  this  amendatory  order 
effective  upon  publication  in  the  Federal 
Register,  and  that  it  would  be  contrary 
to  the  public  interest  to  delay  the 
effective  date  of  this  order  for  30  days 
after  publication  in  the  Federal  Register 
[Sec.  553(d),  Administrative  Procedure 
Act,  5  U.S.C.  551-559]. 

(c)  Determinations 

It  is  hereby  determined  that: 

(1)  Handlers  (excluding  cooperative 
associations  of  producers  who  are  not 
engaged  in  processing,  distributing,  or 
shipping  the  commodity  covered  by  the 
said  order,  as  amended,  and  as  hereby 
further  amended)  who,  during  the  period 
November  1, 1987,  through  June  30, 1988, 
for  navel  oranges  and  during  the  period 
February  1, 1987,  through  January  31, 
1988,  for  Valencia  oranges,  handled  not 
less  than  80  percent  of  the  volume  of 
such  oranges  covered  by  the  said  orders, 
as  amended  and  as  hereby  further 
amended  have  not  signed  a  marketing 
agreement;  and 

(2)  The  provisions  of  the  amendatory 
order,  amending  the  aforesaid  orders,  as 
amended,  were  favored  by  at  least 
three-fourths  of  the  producers  who 
participated  in  the  respective 
referendum,  or  by  producers  who 
produced  for  market  at  least  two-thirds 
of  the  volume  of  such  commodity 
represented  in  the  respective 
referendum,  all  such  producers  having 
been  engaged  during  the  aforementioned 
representative  periods  within  the 
respective  production  areas  in  the 
production  of  such  oranges  for  market. 

(3)  In  the  absence  of  signed  marketing 
agreements,  the  issuance  of  this 


amendatory  order  is  the  only  practical 
means  pursuant  to  the  declared  policy  of 
the  Act  of  advancing  the  interests  of 
producers  of  navel  and  Valencia 
oranges  in  the  respective  production 
areas. 

Order  Relative  to  Handling 

It  is,  therefore,  ordered.  That,  on  and 
after  the  effective  date  hereof,  all 
handling  of  navel  and  Valencia  oranges 
grown  in  the  respective  production 
areas  shall  be  in  conformity  to,  and  in 
compliance  with,  the  terms  and 
conditions  of  the  said  marketing  orders, 
as  amended,  and  as  hereby  further 
amended,  as  follows: 

Except  for  the  previously  noted 
modifications,  the  provisions  of  the 
proposed  marketing  orders  amending 
the  orders  contained  in  the 
Recommended  Decision  issued  by  the 
Administrator  on  June  1, 1987,  and 
published  in  the  June  8, 1987,  issue  of  the 
Federal  Register  [52  FR  20664],  and  in 
the  Secretary's  Decision  issued  on  June 
6, 1988,  and  published  in  the  June  9, 
1988,  issue  of  the  Federal  Register  [53  FR 
21659J  shall  be  and  are  the  terms  and 
provisions  of  these  orders,  amending  the 
orders,  and  are  set  forth  in  full  herein 
subject  to  changes  in  §  §  907.19, 
908.19(a),  907.20,  908.20,  907.21,  908.21. 
907.22.  908.22,  907.23,  908.23,  907.24. 
908.24,  907.26,  908.26,  907.27,  908.27, 
907.29,  908.29.  907.30,  908.30,  907.104.  and 
908.104,  which  are  set  forth  in  full 
herein. 

1.  The  authority  citation  for  7  CFR 
Parts  907  and  908  continues  to  read  as 
follows:  [These  sections  will  appear  in 
the  annual  Code  of  Federal 
Regulations.] 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

2.  A  new  §  907.19  is  added  to  read  as 
follows: 

§  907.19    Capper- Volstead  cooperative. 

The  term  "Capper- Volstead 
cooperative"  shall  mean  an  association 
of  producers  (i.e.,  growers)  that  is 
qualified  under  the  provisions  of  the  Act 
of  Congress  of  February  18. 1922.  known 
as  the  "Capper-Volstead  Act,"  [7  U.S.C. 
291,  292]. 

3.  Section  907.20  is  revised  to  read  as 
follows: 

§  907.20    Establishment  and  membership. 

(a)  There  is  hereby  established  a 
Navel  Orange  Administrative 
Committee  which,  as  soon  as 
nominations  are  made  pursuant  to 


§  907.22  and  selections  are  made 
pursuant  to  §  907.23,  shall  consist  of  11 
members,  for  each  of  whom  there  shall 
be  one  alternate  and  for  each  grower 
and  handler  member  there  shall  be  one 
additional  alternate.  Ten  of  the  members 
and  their  respective  alterndtes  and 
additional  alternates  shall  be  growers, 
employees  of  growers,  handlers, 
employees  of  handlers,  or  employees  of 
cooperative  marketmg  organizations. 
One  member  and  alternate  shall  be  non- 
industry  members,  which  persons  shall 
not  be  growers,  handlers,  or  employees, 
agents,  or  representatives  of  a  grower  or 
handler  (other  than  a  charitable  or 
educational  institution  which  is  a 
grower  or  handler)  or  cooperative 
marketing  organization.  A  grower 
member,  alternate  grower  member,  or 
additional  alternate  grower  member 
shall  be  a  grower  or  an  employee  of  a 
grower  and  shall  be  disqualified  if  such 
person  ceases  to  be  affiliated  with  the 
entity  that  nominated  such  person.  A 
handler  member,  alternate  handler 
member,  or  additional  alternate  handler 
member  shall  be  a  handler,  employee  of 
a  handler,  or  employee  of  a  cooperative 
marketing  organization  and  shall  be 
disqualified  if  such  person  ceases  to  be 
affiliated  with  the  group  that  nominated 
such  person. 

(b)  Members,  alternate  members,  and 
additional  alternate  members  of  the 
committee  serving  immediately  prior  to 
the  effective  date  of  this  amended 
subpart  shall  serve  as  the  members, 
alternate  members,  and  additional 
alternate  members  of  the  committee 
until  nominations  are  made  pursuant  to 
§  907.22  and  selections  made  pursuant 
to  §  907.23. 

4.  Section  907.21  is  revised  to  read  as 
follows: 

§  907.21    Term  of  office. 

The  term  of  office  of  each  member, 
alternate  member,  and  additional 
alternate  member  of  the  committee  shall 
be  for  a  period  of  two  years,  and  such 
terms  shall  begin  October  1  of  each 
even-numbered  year:  Provided,  That 
such  members,  alternate  members,  and 
additional  alternate  menibers  shall 
serve  in  such  capacities  for  the  portion 
of  the  term  of  office  for  which  their  are 
selected  and  qualified  and  until  their 
respective  successors  are  selected  and 
have  qualified.  The  consecutive  terms  of 
office  of  members,  not  including 
alternate  members  or  additional 
alternate  members,  shall  be  limited  to 
three  terms.  No  person  having  served 
three  consecutive  terms  as  a  member  of 
the  committee  shall  serve  as  a  member, 
alternate  member,  or  additional 
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alternate  member  for  the  next 
succeeding  term  of  office. 

5.  Section  907.22  is  revised  to  read  as 
follows: 

§  907.22    Nominations. 

(a)  Nominations  for  member,  alternate 
member,  and  additional  alternate 
member  positions,  except  for  the  non- 
industry  member  and  alternate  non- 
industry  member,  shall  be  made  by  the 
following  entities,  based  on  the 
percentage  of  the  total  volume  of  navel 
oranges  disposed  of  by  all  handlers  in 
all  outlets  during  the  fiscal  year  in 
which  nominations  are  made: 

(1)  The  cooperative  marketing 
organization  or,  at  the  option  of  that 
organization,  the  growers  affiliated  with 
that  organization  which  disposed  of  the 


largest  percentage  of  the  total  volume  of 
navel  oranges  disposed  of  by  all 
handlers  in  all  outlets  during  the  year  in 
which  nominations  are  made. 

(2)  Individual  handlers  or  groups  of 
handlers  not  affiliated  with  the 
organization  eligible  to  nominate  under 
paragraph  (a)(1)  of  this  section,  who 
declare  themselves  to  be  nominating 
entities,  or  the  body  of  growers  who 
deliver  navel  oranjjes  to  such  declared 
handlers  or  declared  groups  of  handlers. 
No  limit  shall  be  placed  on  the  number 
of  nominating  entities  which  may  be 
formed  pursuant  to  this  paragraph: 
Provided,  That  no  handler  may 
participate  as  a  member  of  more  than 
one  nominating  entity:  Provided  further, 
That  if  a  handler  coalition  forms  and 


qualifies  for  a  member  position  but  no 
slate  of  candidates  for  nominations  is 
developed,  the  growers  affiliated  with 
handlers  in  such  coalition  would  be 
eligible  to  nominate  through  write-in 
ballots:  Provided  further.  That  if  a 
handler  coalition  forms  but  does  not 
have  the  percentage  necessary  to  be 
allocated  a  member,  the  growers 
affiliated  with  handlers  in  such  coalition 
would  be  eligible  to  nominate  under 
paragraph  (a)(3)  of  this  section.  The 
following  table  shall  be  used  to 
determine  whether  the  nominations 
made  by  entities  established  pursuant  to 
this  paragraph  shall  be  made  by  the 
handler(s)  comprising  such  entities  or  by 
the  growers  who  deliver  to  the 
handier(s)  comprising  such  entities: 


Type  of  rnembet  to  be  nominated — 


Type  of  business  engaged  in  by  declared    !   Slates  of  candidates  for  nomination 
ftandier —  aeveioped  by— 


Nominations  made  by- 


Grower/Mjndier. 


Capper-Volstead  cooperative.. 


Board  of  Directors . 


Board    of    Directors    or    growers    at    the 
option  of  the  Board. 


Grower/Handler . 


Independent.. 


Handlers.. 


Grower/Handler. 


Combination  of  Capper-Volstead  coopera-     Handlers., 
tive  and  independent. 


Growers. 


Growers. 


(3)  The  body  of  growers  not  affihated 
either  with  the  organization  eligible  to 
nominate  under  paragraph  (a)(1)  of  this 
section  or  with  those  handlers  who  have 
declared  under  paragraph  (a)(2)  of  this 
section. 

(b)  Tlie  committee  may,  with  the 
approval  of  the  Secretary,  establish  a 
cut-off  date  for  determining  the  current 
fiscal  year  dispositions  for  the 
nominating  groups  described  above. 

(c)  The  number  of  nominations  which 
any  nommating  entity  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
may  make  shall  be  determined  by  its 
volume  percentage  of  the  total  volume  of 
navel  oranges  disposed  of  in  all  outlets 
as  follows: 


Nomina  ing  entity's  percentage  of 

total  volume  of  navel  oranges 

disposed  of  by  all  handlers  in  all 

outlets  during  the  fiscal  year  in  which 

norninalions  are  made — 


00.00  to  9.99 

10  00  to  19  99... 
20.00  to  29  99  .. 
30.00  to  39.99... 
40.00  to  49.99... 
50.00  to  above.. 


Number  of 
members 
which  may 

be 
nominated; 

{An 
alternate 
and  an 
additional 
alternate 
shall  bo 
nominated 
for  each 
memtier ) 


Provided,  That  if  any  nominating 
entity  specified  in  either  paragraph 
(a)(1)  or  (a)(2)  of  this  section  has  a 
percentage  of  the  total  dispositions 
which  exceeds  50  percent,  the 
percentage  figures  in  the  preceeding 
table  applicable  to  the  other  nominating 
entities  shall  change  according  to  the 
following  formula: 


50% — (excess 
over  50%) 


Percentage  required  to 

nominate  one  member. 

one  alternate,  and  one 

additional  alternate 


(d)  The  number  of  nominations  which 
the  nominating  entity  specified  in 
paragraph  (a)(3)  of  this  section  may 
make  shall  be  determined  by  its  volume 
percentage  of  the  total  volume  of  navel 
oranges  disposed  of  in  all  outlets  as 
follows: 


Nominating  entity's  percentage  of 

total  volume  of  navel  oranges 

disposed  of  by  all  handlers  in  all 

outlets  dunng  the  fiscal  year  in  which 

nominations  are  made — 


00.00  to  9.99... 
10  00  to  19.99.. 


Number  of 
members 
which  may 

be 
nominated: 

(An 
alternate 
and  an 
additional 
alternate 
shall  be 
nominated 
lor  each 
member) 


Nominating  entity's  percentage  of 

total  volume  of  navel  oranges 

disposed  of  by  all  handlers  m  all 

outlets  dunng  the  fiscal  year  in  wh^ch 

nominations  are  made — 


Number  of 
members 
which  may 

be 
nominated: 

(An 
alternate 
and  an 
additional 
alternate 
Shall  be 
nominated 
to"-  eacii 
member) 


20  00  to  29  99      

2 

30  00  to  39.99 

3 

40  00  to  49  99        

4 

50  00  to  59  99     

5 

60  00  to  69.99 

6 

70.00  to  79  99 _. 

7 

80  00  to  89  99     

8 

90  00  to  99  99 

9 

100  00 

10 

Provided,  That  if  any  nominating 
entity  specified  in  either  paragraph 
(a)(1)  or  (a)(2)  of  this  section  has  a 
percentage  of  the  total  disposition  which 
exceeds  50  percent,  the  percentage 
figures  in  the  preceding  table  shall 
change  according  to  the  following 
formula: 


50% — (excess 
over  50%) 


Percentage  required  to 

nominate  one  member, 

one  alternate,  and  one 

additional  alternate 


(e)  If  nominations  for  member 
positions  pursuant  to  paragraphs  (c)  and 
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(d)  total  less  than  10,  eligibility  to  make 
the  remaining  nominations  shall  be 
determined  as  follows:  If  one  additional 
member,  plus  alternate  and  additional 
alternate,  is  to  be  nominated,  the  right  to 
make  such  nomination  shall  belonj^  to 
the  nominating  entity  which  has  the 
greatest  volume  percentage  that  has  not 
been  used  to  earn  nominating  rights 
pursuant  to  paragraphs  (c)  and  (d)  of 
this  section:  if  a  second  member,  plus 
alternate  and  additional  alternate,  is  to 
be  nominated,  the  right  to  make  such 
nomination  shall  belong  to  that 
nominating  entity  which  has  the  second 
greatest  volume  percentage  that  has  not 
been  used  to  earn  nominating  rights 
pursuant  to  paragraphs  (c)  and  (d)  of 
this  section;  and  so  forth:  Provided.  That 
no  nominating  entity  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
shall  be  eligible  to  nominate  more  than  a 
total  of  five  members,  plus  alternates 
and  additional  alternates,  pursuant  to 
this  paragraph  and  paragraph  (c)  of  this 
section. 

(f)  Members  nominated  by  the  entities 
specified  in  either  paragraph  (a)(1)  or 
(a)(2)  of  this  section  shall  be  nominated 
as  grower  members  or  handler  members, 
according  to  the  following  schedule: 


Number  of  members 
nominated  Bv  a 
nominating  entit> 


Type  of  menbe-ship 


-1- 


1. 
2. 
3. 

4., 
5. 


1  growers. 

1  grower,  1  handler 

2  growers,  1  tiandler. 

3  growers,  1  handler. 
3  growers,  2  handlers. 


JMI 


All  members  nominated  by  the 
nominating  entities  specified  in 
paragraph  (a)(3)  of  this  section  shall  be 
grower  members. 

(g)  Nominations  made  by  growers 
pursuant  to  this  section  shall  result  from 
mail  balloting  procedures  conducted  by 
the  Secretary  whereby  candidates  to 
represent  an  entity  are  voted  on  by  the 
affiliated  growers:  Provided,  That 
growers  may  cast  votes  for  candidates 
who  do  not  appear  on  the  ballots: 
Provided  further,  That  growers  who 
deliver  oranges  to  more  than  one 
nominating  entity  should  select  the 
nominating  entity  in  which  they  desire 
to  cast  their  vote.  Each  grower  shall  be 
entitled  to  cast  one  vote  on  behalf  of 
such  grower,  the  grower's  agents, 
subsidiaries,  affiliates,  and 
representatives.  The  committee  may 
recommend  and  the  Secretary  may 
establish  procedural  rules  and 
regulations  to  implement  other  methods 
of  balloting. 

(h)  The  members  of  the  committee 
selected  by  the  Secretary  pursuant  to 


§  907.23  shall  meet  on  a  date  designated 
by  the  Secretary  and  shall  nominate  the 
non-industry  member  and  alternate  non- 
industry  member. 

(i)  The  lime  and  manner  of  nominating 
members,  alternate  members,  and 
additional  alternate  members  of  the 
committee  shall  be  prescribed  by  'he 
Secretary:  Provided,  That  the  committee 
may  recommend  and  the  Secretary  may 
establish  procedural  rules  and 
re)julations  to  implement  this  section. 

6.  Section  907.23  is  revised  to  read  as 
follows: 

§907.23    Selection. 

From  the  nominations  made  pursuant 
to  §907.22  or  from  other  qualified 
growers  and  handlers,  the  Secretary 
shall  select  10  members  of  the 
committee  and  an  alt^^rnate  and 
additional  alternate  for  each  member. 
From  the  nominations  made  pursuant  to 
§  9U7.22(h)  or  from  other  qualified 
persons,  the  Secretary  shall  select  one 
member  of  the  committee  and  an 
alternate  to  such  member. 

7.  Section  907.24  is  revised  to  read  as 
follows: 

§  907.24    Failure  to  nominate. 

If  nominations  are  not  made  within 
the  tim.e  and  in  the  manner  specified 
pursuant  to  §  907.22,  the  Secretary'  may, 
without  regard  to  nominations,  select 
the  members,  alternate  members,  and 
additional  alternate  members  of  the 
committee  on  the  basis  of  the 
representation  provided  for  in  §  907.22. 

8.  Section  907.26  is  revised  to  read  as 
follows: 

§  907.26    Vacancies. 

To  fill  any  vacancy  occasioned  by  the 
failure  of  any  person  selected  as  a 
member,  alternate  member,  or 
additional  alternate  member  of  the 
committee  to  qualify  or  in  the  event  of 
the  death,  removal,  resignation,  or 
disqualificaUon  of  any  member, 
alternate  member,  or  addiUonal 
alternate  member  of  the  committee,  a 
successor  to  the  unexpired  term  of  such 
member,  alternate  member,  or 
additional  alternate  member  of  the 
committee  shall  be  selected  by  the 
Secretary  from  nominations  made  in  the 
manner  specified  in  §  907.22  by  the 
same  nominating  entity  which 
nominated  such  person  for  the  term  or 
from  other  qualified  persons. 

9.  Section  907.27  is  revised  to  read  as 
follows: 

§  907.27    Alternate  members. 

During  the  absence  of  or  at  the 
request  of  a  committee  member,  that 
member's  alternate  shall  act  in  the  place 
of  such  member,  and,  in  the  absence  of 


such  alternate,  the  additional  alternate 
shall  so  act;  Provided,  That  a  grower 
member  may  designate  any  alternate 
grower  member  or  additional  alternate 
grower  member  to  act  in  that  member's 
place  if  the  alternate  grower  mem.ber  or 
additional  alternate  grower  member  so 
designated  was  selected  from  the  same 
entity  which  was  authorized  to 
nominate  the  member,  and  that  a 
handler  member  may  designate  any 
alternate  handler  member  or  additional 
alternate  handler  member  to  act  in  that 
member's  place  if  the  alternate  handler 
member  or  additional  alternate  handler 
member  so  designated  was  selected 
from  the  same  entity  which  was 
authorized  to  nomin.ite  the  member.  In 
the  event  of  the  death,  removal, 
resignation,  or  disqualification  of  a 
member,  that  member's  alternate  shall 
act  for  such  member  until  a  successor 
for  such  member  is  selected  and  has 
qualified. 

§907.29    [Amended] 

10.  Section  907.29  is  amended  by 
removing  paragraph  (n). 

11.  Section  907.:)0  is  amended  by 
revising  the  title  to  read  as  follows: 

§  907.30    Voting  procedures. 


§907.104    [Removed  I 

12.  Section  907.104  is  removed. 

PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CALIFORNIA 

13.  A  new  §  908.19(a)  is  added  to  read 
as  follows: 

§  908.19(a)    Capper-Volstead  cooperative. 

The  term  "Capper-Volstead 
cooperative"  shall  mean  an  association 
of  producers  (i.e.,  growers)  that  is 
qualified  under  the  provisions  of  the  Act 
of  Congress  of  February  18, 1922,  known 
as  the  "Capper-Volstead  Act,"  [7  U.S.C. 
291,  292]. 

14.  Section  908.20  is  revised  to  read  as 
follows: 

§  908.20    Establishment  and  memberstiip. 

(a)  There  is  hereby  established  a 
Valencia  Orange  Administrative 
Committee  which,  as  soon  as 
nominafions  are  made  pursuant  to 
§  908.22  and  selections  are  made 
pursuant  to  §  908.23,  shall  consist  of  11 
members,  for  each  of  whom  there  shall 
be  one  alternate  and  for  each  grower 
and  handler  member  there  shall  be  one 
addifional  alternate.  Ten  of  the  members 
and  their  respective  alternates  and 
additional  alternates  shall  be  growers, 
employees  of  growers,  handlers, 
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employees  of  handlers,  or  employees  of 
cooperative  marketing  organizations. 
One  member  and  alternate  shall  be  non- 
industry  members,  which  persons  shall 
not  be  growers,  handlers,  or  employees, 
agents,  or  representatives  of  a  grower  or 
handler  (other  than  a  charitable  or 
educational  institution  which  is  a 
grower  or  handler)  or  cooperative 
marketing  organization.  A  grower 
member,  alternate  grower  member,  or 
additional  alternate  grower  member 
shall  be  a  grower  or  an  employee  of  a 
grower  and  shall  be  disqualified  if  such 
person  ceases  to  be  affiliated  with  the 
entity  that  nominated  such  person.  A 
handler  member,  alternate  handler 
member,  or  additional  alternate  handler 
member  shall  be  a  handler,  employee  of 
a  handier,  or  employee  of  a  cooperative 
marketing  organization  and  shall  be 
disqualified  if  such  person  ceases  to  be 
affiliated  with  the  group  that  nominated 
such  person. 

(b)  Members,  alternate  members,  and 
additional  alternate  members  of  the 
committee  serving  immediately  prior  to 
the  effective  date  of  this  amended 
subpart  shall  serve  as  the  members, 
alternate  members,  and  additional 
alternate  members  of  the  committee 
until  nominations  are  made  pursuant  to 
§  908.22  and  selections  made  pursuant 
to  §  908.23. 

15.  Section  908.21  is  revised  to  read  as 
follows: 
§  908.21    Term  of  office. 

The  term  of  office  of  each  member, 
alternate  member,  and  additional 


alternate  member  of  the  committee  shall 
be  for  a  period  of  two  years,  and  such 
terms  shall  begin  on  February  1  of  each 
even-numbered  yean  Provided,  That 
such  members,  alternate  members,  and 
additional  alternate  members  shall 
serve  in  such  capacities  for  the  portion 
of  the  term  of  office  for  which  they  are 
selected  and  qualified  and  until  their 
respective  successors  are  selected  and 
have  qualified.  The  consecutive  terms  of 
office  of  members,  not  including 
alternate  members  or  additional 
alternate  members,  shall  be  limited  to 
three  terms.  No  person  having  served 
three  consecutive  terms  as  a  member  of 
the  committee  shall  serve  as  a  member, 
alternate  member,  or  additional 
alternate  member  for  the  next 
succeeding  term  of  office. 

16.  Section  908.22  is  revised  to  read  as 
follows: 
§90&22    Nominations. 

(a)  Nominations  for  member,  alternate 
member,  and  additional  alternate 
member  positions,  except  for  the  non- 
industry  member  and  alternate  non- 
industry  member,  shall  be  made  by  the 
following  entities,  based  on  the 
percentage  of  the  total  volume  of 
Valencia  oranges  disposed  of  by  all 
handlers  in  all  outlets  during  the 
marketing  year  in  which  nominations 
are  made: 

(1)  The  cooperative  marketing 
organization  or,  at  the  option  of  that 
organization,  the  growers  affiliated  with 
that  organization  which  disposed  of  the 
largest  percentage  of  the  total  volume  of 


Valencia  oranges  disposed  of  by  all 
handlers  in  all  outlets  during  the  year  in 
which  nominations  are  made. 

(2)  Individual  handlers  or  groups  of 
handlers  not  affiliated  with  the 
organization  eligible  to  nominate  under 
paragraph  (a)(1)  of  this  section  who 
declare  themselves  to  be  nominating 
entities,  or  the  body  of  growers  who 
deliver  Valencia  oranges  to  such 
declared  handlers  or  declared  groups  of 
handlers.  No  limit  shall  be  placed  on  the 
number  of  nominating  entities  which 
may  be  formed  pursuant  to  this 
paragraph:  Provided,  That  no  handler 
may  participate  as  a  member  of  more 
than  one  nominating  entity:  Provided 
further.  That  if  a  handler  coahtion  forms 
and  qualifies  for  a  member  position  but 
no  slate  of  candidates  for  nomination  is 
developed,  the  growers  affiliated  with 
handlers  in  such  coalition  would  be 
eligible  to  nominate  through  write-in 
ballots:  Provided  further,  That  if  a 
handler  coalition  forms  but  does  not 
have  the  percentage  necessary  to  be 
allocated  a  member,  the  growers 
affiliated  with  handlers  in  such  coalition 
would  be  eligible  to  nominate  under 
paragraph  (a)(3)  of  this  section.  The 
following  table  shall  be  used  to 
determine  whether  the  nominations 
made  by  entities  estabUshed  pursuant  to 
this  paragraph  shall  be  made  by  the 
handler(s)  comprising  such  entities  or 
the  growers  who  deliver  to  the 
handler(s)  comprising  such  entities: 


Type  of  member  nominated — 


Grower/Handler 

Grower/Handler 
Grower/ Handler 


Type  C3f  business  engaged  in  by  declared 
handler— 


Capper-Volstead  cooperative.. 


Independent 

Combination  of  Capper-Votstead  coopera- 
tive arx)  Independent. 


Slate  of  candidates  for  nomination 
developed  by— 


Nommations  made  by — 


Board  of  Directors 

Handlers 

Handlers 


Board    of    Directors    or    growers    at    the 

option  of  the  board. 
Growers. 
Growers. 


(3)  The  body  of  growers  not  affiliated 
either  with  the  organization  eligible  to 
nominate  under  paragraph  (a)(1)  of  this 
section  or  with  those  handlers  who  have 
declared  under  paragraph  (a)(2)  of  this 
section. 

(b)  The  committee  may,  with  the 
approval  of  the  Secretary,  establish  a 
cut-off  date  for  determining  the  current 
marketing  year  dispositions  for  the 
nominating  groups  described  above. 

(c)  The  number  of  nominations  which 
any  nominating  entity  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
may  make  shall  be  determined  by  its 
volume  percentage  of  the  total  volume  of 


Valencia  oranges  disposed  of  in  all 
outlets  as  follows: 


fsjommating  entity's  percentage  of 

total  volume  of  Valencia  oranges 

disposed  of  by  all  handlers  in  all 

outlets  dunng  the  mari<eting  year  m 

which  nominations  are  nwde — 


Number  of 
members 
which  may 

be 
nominated: 

(An 
alternate 
and  an 
additional 
alternate 
shall  be 
nominated 
for  each 
memtjer) 


00.00  to  9.99 
10.00  to  19.99 
20.00  to  29.99 
30.00  to  39.99 


Nominating  entity's  percentage  of 

total  volume  of  Valencia  oranges 

disposed  of  by  all  handlers  in  all 

outlets  during  tf>e  marketing  year  m 

wfiich  nominations  are  made— 


40.00  to  49.99 

50.00  and  atiove.. 


Number  of 
memt)ers 
which  may 

be 
nominated: 

(An 
alternate 
and  an 
additional 
alternate 
shall  be 
nominated 
tor  each 
memt>er) 


4 
5 


Provided,  That  if  any  nominating 
entity  specified  in  either  paragraph 
(a)(1)  or  (a)(2)  of  this  section  has  a 
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percentage  of  the  total  dispositions 
which  exceeds  50  percent,  the 
percentage  figures  in  the  preceding  table 
for  other  nominating  entities  shall 
change  according  to  the  following 
formula: 


50% — (excess 
over  50%) 


Percentage  required  to 

nominate  one  member, 

one  alternate,  and  one 

additional  alternate 


(d)  The  number  of  nominations  which 
the  nominating  entity  specified  in 
paragraph  (a}(3]  of  this  section  may 
make  shall  be  determined  by  its  volume 
percentage  of  the  total  volume  of 
Valencia  oranges  disposed  of  in  all 
outlets  as  follows: 


Nominating  entity's  percentage  of 

total  volume  of  Valencia  oranges 

disposed  of  by  all  handlers  in  all 

outlets  dunng  the  marketing  year  in 

which  nominations  are  made — 

Number  of 
memoers 
which  may 

be 
nominated: 

(An 
alternate 
and  an 
additional 
alternate 
shall  be 
nominated 
for  each 
member) 

00.00  to    9.99 

0 

10.00  to  19.99 

1 

20.00  to  29.99 

2 

30.00  to  39.99 

3 

40.00  to  49.99 

4 

50.00  to  59.99 

5 

60.00  to  69.99 

6 

70.00  to  79.99 

7 

80.00  to  89.99 

8 

90,00  to  99.00 

9 

100.00 

10 

Provided,  That  if  any  nominating 
entity  specified  in  either  paragraph 
(a)(1)  or  (a)(2)  of  this  section  has  a 
percentage  of  the  total  dispositions 
which  exceeds  50  percent,  the 
percentage  figures  in  the  preceding  table 
shall  change  to  the  following  formula: 


50%— (excess 
over  M%  I 


Percentage  required  to 

nominate  one  member, 

one  alternate,  and  one 

additional  alternate 


UMI 


(e)  If  nominations  for  member 
positions  pursuant  to  paragraphs  (c)  and 
(d)  of  this  section  total  less  than  10, 
eligibility  to  make  the  remaining 
nominations  shall  be  determined  as 
follows:  If  one  additional  member,  plus 
alternate  and  additional  alternate,  is  to 
be  nominated,  the  right  to  make  such 
nomination  shall  belong  to  the 
•lominating  entity  which  has  the  greatest 
volume  percentage  that  has  not  been 


used  to  earn  nominating  rights  pursuant 
to  paragraphs  (c)  and  (d)  of  this  section; 
if  a  second  member,  plus  alternate  and 
additional  alternate,  is  to  be  nominated, 
the  right  to  make  such  nomination  shall 
belong  to  that  nominating  entity  which 
has  the  second  greatest  volume 
percentage  that  has  not  been  used  to 
earn  nominating  rights  pursuant  to 
paragraphs  (c)  and  (d)  of  this  section; 
and  so  forth:  Provided,  That  no 
nominating  entity  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
shall  be  eligible  to  nominate  more  than  a 
total  of  five  members,  plus  alternates 
and  additional  alternates,  pursuant  to 
this  paragraph  and  paragraph  (c)  of  this 
section: 

(f)  Members  nominated  by  the  entities 
specified  in  either  paragraph  (a)(1)  or 
(a)(2)  of  this  section  shall  be  nominated 
as  grower  members  or  handler  members, 
according  to  the  following  schedule: 


Number  of  members 
nominated  tiy  a 
nominating  entity 

Type  of  membership 

1 

1  grower. 

1  grower,  1  handler. 

2  growers,  1  handler. 

3  growers,  1  handler. 
3  growers,  2  handlers. 

2 

3 

4 

5 

All  members  nominated  by  the 
nominating  entities  specified  in 
paragraph  (a)(3)  of  this  section  shall  be 
grower  members. 

(g)  Nominations  made  by  growers 
pursuant  to  this  section  shall  result  from 
mail  balloting  procedures  conducted  by 
the  Secretary  whereby  candidates  to 
represent  an  entity  are  voted  on  by  the 
affiliated  growers:  Provided,  That 
growers  may  cast  votes  for  candidates 
who  do  not  appear  on  the  ballots: 
Provided  further.  That  growers  who 
deliver  oranges  to  more  than  one 
nominating  entity  should  select  the 
nominating  entity  in  which  they  desire 
to  cast  their  vote.  Each  grower  shall  be 
entitled  to  cast  one  vote  on  behalf  of 
such  grower,  the  grower's  agents, 
subsidiaries,  affiliates,  and 
representatives.  The  committee  may 
recommend  and  the  Secretary  may 
establish  procedural  rules  and 
regulations  to  implement  other  methods 
of  balloting. 

(h)  The  members  of  the  committee 
selected  by  the  Secretary  pursuant  to 
§  908.23  shall  meet  on  a  date  designated 
by  the  Secretary  and  shall  nominate  the 
non-industry  member  and  alternate  non- 
industry  member. 

(i)  The  time  and  manner  of  nominating 
members,  alternate  members,  and 


additional  alternate  members  of  the 
committee  shall  be  prescribed  by  the 
Secretary:  Provided,  That  the  committee 
may  recommend  and  the  Secretary  may 
establish  procedural  rules  and 
regulations  to  implement  this  section. 

17.  Section  908.23  is  revised  to  read  as 
follows: 

§908.23    Selection. 

From  the  nominations  made  pursuant 
to  S  908.22  or  from  other  qualified 
growers  and  handlers,  the  Secretary 
shall  select  10  members  of  the 
committee  and  an  alternate  and 
additional  alternate  for  each  member. 
From  the  nominations  made  pm-suant  to 
§  908.22(h)  or  horn  other  qualified 
persons,  the  Secretary  shall  select  one 
member  of  the  committee  and  an 
alternate  to  such  member. 

18.  Section  908.24  is  revised  to  read  as 
follows: 

§  908.24    Failure  to  nominate. 

If  nominations  are  not  made  within 
the  time  and  in  the  manner  specified 
pursuant  to  §  908.22,  the  Secretary  may. 
without  regard  to  nominations,  select 
the  members,  alternate  members,  and 
additional  alternate  members  of  the 
committee  on  the  basis  of  the 
representation  provided  for  in  §908.22. 

19.  Section  908.26  is  revised  to  read  as 
follows: 

§908.26    Vacancies. 

To  fill  any  vacancy  occasioned  by  the 
failure  of  any  person  selected  as  a 
member,  alternate  member,  or 
additional  alternate  member  of  the 
committee  to  qualify  or  in  the  event  of 
the  death,  removal,  resignation,  or 
disqualification  of  any  member, 
alternate  member,  or  additional 
alternate  member  of  the  committee,  a 
successor  to  the  unexpired  term  of  such 
member,  alternate  member,  or 
additional  alternate  member  of  the 
committee  shall  be  selected  by  the 
Secretary  from  nominations  made  in  the 
manner  specified  in  §  908.22  by  the  same 
nominating  entity  which  nominated  such 
person  for  the  term  or  from  other 
qualified  persons. 

20.  Section  908.27  is  revised  to  read  as 
follows: 

§  908.27    Alternate  members. 

During  the  absence  of  or  at  the 
request  of  a  committee  member,  that 
member's  alternate  shall  act  in  the  place 
of  such  member  and,  in  the  absence  of 
such  alternate,  the  additional  alternate 
shall  so  act:  Provided.  That  a  grower 
member  may  designate  any  alternate 
grower  member  or  additional  alternate 
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grower  member  to  act  in  that  member's 
place  if  the  alternate  grower  member  or 
additional  alternate  grower  member  so 
designated  was  selected  from  the  same 
entity  which  was  authorized  to 
nominate  the  member,  and  that  a 
handler  member  may  designate  any 
alternate  handler  member  or  additional 
alternate  handler  member  to  act  in  that 
member's  place  if  the  alternate  handler 
member  or  additional  alternate  handler 
member  so  designated  was  selected 
from  the  same  entity  which  was 
authorized  to  nominate  the  member.  In 
the  event  of  the  death,  removal, 
resignation,  or  disquaUfication  of  a 
member,  that  member's  alternate  shall 
act  for  such  member  until  a  successor 
for  such  member  is  selected  and  has 
qualified. 

§908.29    [Amended] 

21.  Section  908.29  is  amended  by 
removing  paragraph  (n). 

22.  Section  908.30  is  amended  by 
revising  the  title  to  read  as  follows: 

§  908.30    Voting  procedures. 


§908.104    [Removed] 

23.  Section  908.104  is  removed. 

Signed  at  Washington,  DC,  on  August  24, 
1988. 

Robert  Melland, 

Deputy  Assistant  Secretary  of  Agriculture, 
Marketing  and  Inspection  Services. 
[FR  Doc.  88-19993  Filed  9-1-88;  8:45  am] 

BILLING  CODE  3410-02-M 

7  CFR  Part  910 
[Lemon  Regulation  629] 

Lenior»  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  Regulation  629  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
310,000  cartons  during  the  period 
September  4  through  September  10, 1988. 
Such  action  is  needed  to  balance  the 
supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

DATES:  Regulation  629  (§  910.929]  is 
effective  for  the  period  September  4 
through  September  10, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  C.  Martin,  Section  Head, 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch,  F&V, 
AMS,  USDA,  Room  2523,  South  Building, 


P.O.  Box  96456,  Washington,  DC  20090- 
6456;  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantia] 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910]  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601-674],  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1988-89.  The 
committee  met  publicly  on  August  30, 
1988,  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
unanimously  recommended  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  demand  for 
lemons  is  good. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 


an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19  46  Sfat.  31,  as 
amended;  7  U.S.C.  601 -e74. 

2.  Section  910.929  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  910.929    Lemon  Regulation  629. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  September  4, 
1988,  through  September  10,1988,  is 
established  at  310.000  cartons. 

Dated:  August  31, 1988. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

[FR  Doc.  88-20147  Filed  9-1-88;  8:45  am] 

BILUNG  CODE  3410-02-M 


7  CFR  Part  920 

[AMS-FV-88-064FR1 

Kiwifrult  Grown  in  California;  Final 
Rule  Revising  Minimum  Quantity 
Exemption  and  Clarifying  Exempt 
Shipments 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  adds  a  subsection  to 
the  handling  regulation  for  kiwifruit 
grown  in  California  specifying  the  types 
of  uses  which  would  exempt  such 
handling  from  the  requirements  of  that 
regulation.  This  rule  also  revises  the 
regulation  which  exempts  kiwifruit 
handlers  from  certain  regulations  based 
on  the  sale  of  a  small  quantity  of  fruit 
sold  for  home  use.  These  actions  clarify 
provisions  relative  to  the  quantity  and 
types  of  shipments  that  are  not  subject 
to  the  quality,  maturity,  size,  pack,  and 
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inspection  requirements  imposed  under 
the  marketing  order. 
EFFECTIVE  DATE:  October  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Todd  A.  Delello,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456,  telephone  (202)  475- 
5610. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No.  920 
[7  CFR  Part  920|,  as  amended,  regulating 
the  handling  of  kiwifruit  grown  in  the 
State  of  California.  This  order  is 
authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  145  handlers 
of  California  kiwifruit  subject  to 
regulation  under  the  marketing  order, 
and  approximately  1,225  producers  in 
the  production  area.  The  Small  Business 
Administration  [13  CFR  121.2]  has 
defined  small  agricultural  producers  as 
those  having  annual  gross  revenue  for 
the  last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
California  kiwifruit  may  be  classified  as 
small  entities. 

The  1987  California  kiwifruit  harvest 
totalled  7.8  million  trays  and  tray 
equivalents,  21  percent  larger  than  the 
1986  harvest.  For  the  past  ten  years, 
kiwifruit  production  has  increased  in 
California  and  is  expected  to  increase 
again  in  1988  to  a  total  of  8.7  million 
trays.  Most  of  the  crop  is  shipped  to 
fresh  markets,  with  only  a  small  volume 
of  fruit  utilized  by  processors.  Exports 
increased  31  percent  over  last  year  and 


are  estimated  to  have  accounted  for  55 
percent  of  the  1987  production.  Domestic 
shipments  are  also  increasing,  with  a 
gain  of  about  20  percent  for  the  1987 
crop.  It  has  been  estimated  that  20  to  25 
percent  of  domestic  shipments  is  utilized 
in  foodservice  markets  (e.g.  restaurants). 

The  handling  requirements  for  fresh 
California  kiwifruit  are  specified  in  7 
CFR  920.302  [52  FR  37130,  October  5, 
1987].  The  current  requirements  specify 
that  kiwifruit  shall  grade  at  least  85 
percent  U.S.  No.  2  with  not  more  than  8 
percent  allowed  for  defects  other  than 
shape  causing  damage,  not  more  than  4 
percent  allowed  for  defects  other  than 
shape  causing  serious  damage,  and  not 
more  than  1  percent  allowed  for  fruit 
affected  by  internal  breakdown  or 
decay.  Kiwifruit  also  must  meet  a 
minimum  size  of  49  and  contain  a 
minimum  of  6.5  percent  soluble  solids  at 
the  time  of  inspection.  Pack  and 
container  requirements  are  also 
specified. 

This  rule  revises  the  administrative 
rule  pertaining  to  the  minimum  quantity 
exemption  and  adds  a  new  paragraph 
(c)  to  the  handling  regulation  (§920.302) 
listing  the  types  of  shipments  that  are 
exempt  from  its  requirements.  The  first 
change  was  unanimously  recommended, 
and  the  second  was  recommended  by  a 
six  to  five  vote  by  the  Kiwifruit 
Administrative  Committee  on  April  6. 

The  marketing  order  specifies  in 
paragraph  (a)  of  §  920.54  that  kiwifruit 
handled  for  certain  uses  are  exempt 
from  the  handling  regulations  imposed 
under  the  order  as  well  as  inspection 
and  assessment  requirements.  Such  uses 
are  consumption  by  charitable 
institutions,  distribution  by  relief 
agencies,  and  commercial  processing 
into  products.  There  currently  exists 
some  misunderstanding  among  kiwifruit 
handlers  as  to  what  activities 
"commercial  processing  into  products" 
includes.  This  rule  lists  these 
exemptions  in  the  handling  regulation 
and  defines  the  meaning  of  "commercial 
processing  into  products"  consistent 
with  the  intent  of  this  order  provision. 

As  previously  indicated,  the 
foodservice  industry  is  an  important 
market  for  CaUfornia  kiwifruit  in  terms 
of  the  volume  of  fruit  utilized  in  such 
outlets.  Additionally,  consumers  are 
often  introduced  to  this  fruit  while 
dining  outside  the  home.  Therefore,  the 
committee  concluded  that  it  is  necessary 
that  a  quality  product  reach  these 
markets. 

Fresh  kiwifruit  used  by  foodservice 
operators  is  generally  peeled  and  sliced 
before  serving.  Some  shippers  have 
mistakenly  interpreted  this  to  mean  the 
fruit  is  being  processed  and  therefore 


such  shipments  fall  within  the 
exemption  provision. 

The  record  evidence  supporting  this 
exemption  provision  in  the  order, 
however,  indicates  that  "commercial 
processing  into  products"  is  intended  to 
cover  such  uses  as  production  into  wine, 
jams  and  jellies  because  kiwifruit  so 
utilized  does  not  affect  the  marketing  of 
kiwifruit  in  commercial  fresh  fruit 
market  channels,  and  therefore  no  use 
would  be  served  by  requiring  such 
kiwifruit  to  meet  quality  standards 
imposed  under  the  order. 

While  the  acts  of  peeling  and  slicing 
prior  to  serving  do  not  qualify  as 
"commercial  processing  into  products" 
under  paragraph  (a)  of  §  920.54,  the 
committee  considered  recommending 
that  shipments  to  foodservice  outlets  be 
exempt  from  handling  regulations  under 
paragraph  (b)  of  that  section.  The 
majority  of  the  committee  members 
believed,  however,  that  such  shipments 
should  continue  to  meet  the  established 
grade,  size  and  maturity  standards 
because  they  account  for  a  significant 
share  of  total  fresh  shipments.  Allowing 
such  a  large  volume  of  potentially 
substandard  fruit  to  be  stiipped  could 
depress  the  market  for  all  kiwifruit.  In 
addition,  it  would  be  difficult  to  monitor 
the  movement  of  fruit  shipped  to 
foodservice  outlets  to  ascertain  whether 
the  fruit  was,  in  fact,  utilized  for  exempt 
purposes. 

Therefore,  the  term  "commercial 
processing  into  products"  is  clearly 
defined  to  mean  that  kiwifruit  is 
physically  altered  in  form  or  chemical 
composition  through  freezing,  canning, 
dehydrating,  pulping,  juicing,  or  heating. 
This  clarification  ensures  that  fresh 
kiwifruit  served  in  foodservice  outlets 
meet  the  minimum  quality  standards 
imposed  under  the  order. 

The  marketing  order  also  provides 
another  exemption  from  the  handhng 
regulation  for  kiwifruit  directly 
marketed  by  growers  under  certain 
conditions.  Such  kiwifruit  must  be  sold 
for  home  use,  and  not  for  resale.  The 
maximum  quantity  that  can  be  sold  to 
any  one  person  on  any  one  day  is 
currently  limited  to  200  pounds.  Using 
this  current  poundage  limit,  a  handler 
can  sell  three  separate  family  members 
in  one  vehicle  up  to  600  pounds  of 
kiwifruit  free  from  all  regulations.  The 
committee  believes  that  this  amount  is 
excessive  in  view  of  the  basic  intent  of 
this  exemption  provision,  i.e.  that  the 
fruit  is  for  home  use,  not  resale.  The 
committee  recommended  that  the  200 
pound  limit  be  applied  to  all  persons 
collectively  in  any  one  vehicle  and 
believes  that  this  change  will  further  the 
fulfillment  of  this  provision's  objective. 
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With  current  annual  per  capita 
consumption  of  kiwifruit  in  the  United 
States  being  approximately  0.2  pounds, 
a  200  pound-per-vehicle  exemption 
amount  should  be  adequate  to  meet  the 
needs  for  home  use.  Therefore, 
paragraph  (b)(2)  of  §  920.110  is  revised 
accordingly. 

Finally,  paragraph  (a)  of  the  handling 
regulation  (§  920.302)  is  revised  to 
remove  obsolete  language. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  July  13, 1988  [53 
FR  26445]  allowing  interested  persons 
until  August  12, 1988,  to  file  written 
comments.  No  comments  were  received. 

After  consideration  of  the  information 
and  recommendation  submitted  by  the 
committee,  and  other  available 
information,  it  is  hereby  fou.^d  that  the 
rule  as  hereinafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Parsaant  to  5  U.S.C.  553,  it  is  further 
found  that  good  cause  exists  for  not 
pos'-i^jnins  the  eifeclive  date  of  this 
action  until  30  days  after  pi-blication  in 
the  Fedcr.ll  R-siitsr  in  th&t:  (1)  The  19H8 
harvcfjt  ofCahforn'.a  kiwifruit  .viil  begin 
in  early  Ociobcr,  and  this  ar  tion  should 
be  effective  October  1;  and  (2j  the 
provi.=;ions  in  this  final  rule  are  the  same 
as  those  in  the  proposal,  which  received 
no  opposing  rummenls. 

List  of  Subjects  in  7  CFR  Part  S20 

Marketing  agreements  and  orders, 
Kiwifruit,  California. 

For  the  reasons  set  forth  in  the 
pream.ble,  7  CFR  Part  920  is  amended  as 
follows: 

PART  920— KiWIFRUIT  GROWN  iN 
CALIFORNIA 

1.  The  auth.irily  citation  for  7  CP'R 
Part  920  continues  to  read  as  follows; 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended:  7  US.C.  601-Cr4. 

2.  Section  920.110  is  amended  by 
revising  paragraph  (b)(^)  to  read  as 
follows: 

Note. — This  regulation  will  appear  in  the 
Code  of  Federal  Regulations. 

§  920. 110    Exemptions. 

***** 

(b)  *  *  * 

(2)  The  total  weight  of  such  kiwifruit 
sold  to  all  persons  collectively  in  any 
one  vehicle  during  any  one  day  does  not 
exceed  200  pounds. 


3.  Section  920.302  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  adding  a  new  paragraph  (c)  to  read 
as  follows: 

[Note:  This  regulation  will  appear  in  the 
Code  of  Federal  Regulations.) 

§  920.302    Grade,  size,  pack,  and  container 
regulations. 

(a)  No  handler  shall  ship  any  kiwifruit 
unless  such  kiwifruit  meet  the  following 
requirements; 

***** 

(c)  Exemptions.  Any  person  may 
handle  kiwifruit  without  regard  to  the 
provisions  of  this  section  provided  that 
such  kiwifruit  is  handled  for  (1) 
consumption  by  charitable  institutions; 
(2)  distribution  by  relief  agencies;  or  (3) 
commercial  processing  into  products. 
For  the  purposes  of  this  section, 
"commercial  processing  into  products" 
means  that  the  kiwifruit  is  physically 
altered  in  form  or  chemical  conniosition 
through  freezing,  canning,  dehydrating, 
pulping,  ji^icing,  or  heating  of  the 
product.  The  act  of  slicing,  dicing,  or 
peeling  shall  not  be  considered 
conim.src'al  processing  into  products. 

D;jted:  August  29.  198a. 
Robert  C.  Keeney. 

Depvty  Director.  Fruit  and  Vesetable 

Division. 

|F  R  Doc.  83-19C91  Filtd  'J-1-C3;  8:45  am] 

biul:mg  code  ?410-.n2-M 

7  era  Part  931 

[Fy-t8-128FRl 

Handling  of  Al.nonds  Grown  in 
Ca;ifo.''nia:  Revision  of  Saiab'c  and 
Reserve  Ptrccntageo  for  the  1S87-S8 
Crop  Ye?.r;  Correction 

AGENCY:  Agricultural  Marketing  Service, 

USDA, 

action:  Final  riile;  correction. 

suMMAav:  This  action  corrects  a 
typographical  error  contained  in  a  final 
rule  published  in  the  Federal  Register  on 
)uly  29, 1988  (53  FR  28631).  The  action 
corrects  §  981,235  of  Subpart— Salable, 
Reserve,  and  Export  Percentages  issued 
under  Marketing  Order  No.  981,  as 
amended  (7  CFR  Part  901),  regulating  the 
handling  of  alm.onds  grown  in 
California.  The  action  changes  the  date 
contained  in  the  heading  of  §  981.235 
from  July  1, 1988,  to  July  1, 1987, 
FOR  FURTHER  INFORMATION  CONTACT: 
Allen  Belden,  Marketing  Specialist, 
Marketing  Order  Adm.inistration  Branch, 
Room  2525,  South  Building,  F&V,  AMS, 
USDA,  P.O.  Box  96456,  Washington,  DC 
20090-6456;  telephone;  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
action  corrects  a  final  rule  which 


revised  salable  and  reserve  percentages 
for  marketable  California  almonds 
received  by  handlers  during  the  1987-«8 
crop  year,  which  began  July  1, 1987.  That 
rule  increased  the  salable  percentage 
from  82  to  100  percent  and 
correspondingly  decreased  the  reserve 
percentage  from  18  percent  to  0  percent. 

The  error  appears  in  the  heading  to 
revised  §  981.235  found  in  the  third 
column  on  page  28631  of  the  July  29, 
1988,  issue  of  the  Federal  Register.  In 
that  heading,  an  erroneous  date  of  July 
1, 1988,  was  inadvertently  used.  This 
action  corrects  that  date  to  July  1, 1987. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds,  California,  Marketing 
agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  981  is  corrected  to 
read  as  follows; 

PART  931— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows; 

Authority:  Sees.  l-'i9,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

Subpart— Gaisble,  Reserve,  and  Export 
Percentages 

2.  (Correctly  revises  §  981.235  to  read 

as  follows; 

§  981.235    SolablD.  reserve,  and  export 
percc  ;'.<igc3  for  ?lrr.ondi  durir^g  ttie  crop 
year  beginning  Ju!y  1, 1937. 

The  salable,  reserve,  and  export 
percentages  during  the  crop  year 
biijijinning  July  1. 1987.  £.hal!  be  100 
percent,  0  percent,  and  0  percent, 
respectively. 

Dated:  August  30. 1983. 
Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

|FR  Di.c.  88-20062  FHed  9-1-88:  8:45  amj 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78  » 

[Docket  No.  88-1001 

Official  Brucellosis  Tests 

AGENCY:  Animal  and  Plant  Health 
Inspection  Ser\!ce,  USD.A. 
action:  Final  rule. 

summary:  We  are  amending  the 
brucellosis  regulations  by  adding  the 
particle  concentration  fluoresence 
immunoassay  (PCFIA)  test  to  the  list  of 
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official  tests  for  brucellosis  in  cattle  and 
bison.  This  action  is  warranted  to  allow 
for  testing  that  is  faster,  more  sensitive, 
and  more  specific  than  many  of  the 
official  laboratory  tests  currently  being 
used. 

EFFECTIVE  DATE:  September  2. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Hugh  E.  Metcalf.  Senior  Staff 
Veterinarian,  Program  Planning  Staff, 
VS.  APHIS,  USDA,  Room  841.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  436-8713. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  78 
(referred  to  below  as  the  regulations) 
govern  the  interstate  movement  of 
cattle,  bison,  and  swine  in  order  to 
prevent  the  spread  of  brucellosis. 

On  April  12, 1988.  we  pubUshed  in  the 
Federal  Register  (53  FR  12019-12024. 
Docket  Number  88-020)  a  document 
proposing  to  amend  §  78.1  by  adding  the 
particle  concentration  fluoresence 
immunoassay  (PCFIA)  test  to  the  list  of 
official  tests  for  brucellosis  in  cattle  and 
bison.  In  our  proposal,  we  included 
portions  of  the  procedures  for 
conducting  the  PCFIA  test.  We  invited 
the  submission  of  written  comments, 
which  were  required  to  be  postmarked 
or  received  on  or  before  May  12, 1988. 
We  received  nine  comments — two  from 
private  individuals,  one  from  the 
American  Veterinary  Medical 
Association,  one  from  the  Holstein 
Association,  and  five  from  state 
agencies  responsible  for  animal  health. 

Four  commenters  favored  the  rule  as 
published. 

Three  commenters  favored  adoption 
of  the  PCFIA  test  as  an  official  test,  but 
objected  to  our  including  test 
procedures.  One  commenter  objected  to 
inclusion  of  the  procedures,  without 
favoring  or  opposing  adoption  of  the 
test.  In  response  to  these  comments,  and 
based  on  our  concerns  with  including 
only  portions  of  the  procedures  in  the 
regulations,  we  are  adding  the  PCFIA 
test  to  the  list  of  official  tests  without 
including  the  portions  of  the  procedures 
for  carrying  out  the  test.  We  are, 
however,  considering  inclusion  of  the 
protocol  for  the  PCFIA  test  and  other 
official  tests  in  a  testing  manual  for 
incorporation  by  reference  or  inclusion 
in  the  regulations. 

One  conmienter  supported  adoption  of 
the  PCFIA  test  as  an  official  test,  but 
disagreed  withour  statement  in  the 
backgound  information  of  the  proposal 
that  the  test  could  stand  alone  as  a 
diagnostic  test.  The  commenter  stated 
that  supplemental  tests  would  be 
necesseiry  in  most  cases,  particularly  in 


vaccinated  populations.  According  the 
the  commenter,  the  specificity  of  the 
PCFIA  test  when  used  for  cattle  that 
have  received  an  adult  vaccination 
within  the  previous  year  is  inferior  to 
the  manual  complement-fixation  (CF) 
test  in  the  range  of  S/N  ratios  (the  ratio 
of  sample  or  positive  control  to  control 
signal)  proposed  to  indicate  a  reactor 
«.25). 

We  are  making  no  changes  based  on 
this  comment.  The  data  supplied  by  the 
developer  of  the  test  showed  no 
statistical  difference  in  specificity  and 
sensitivity  between  the  PCFIA  and  CF 
tests  for  samples  testing  positive. 
Although  running  two  or  more  types  of 
tests  concurrently  might  provide  an 
increased  combined  sensitivity,  the 
increase  with  regard  to  the  PCFIA 
would  likely  be  slight. 

The  same  commenter  expressed 
concern  regarding  how  the  test  would  be 
interpreted,  stating  that  because  control 
samples  don't  usually  reveal 
fluctuations  in  the  test's  sensitivity, 
professional  experience  is  sometimes 
necessary  to  make  an  appropriate 
diagnosis.  We  are  making  no  changes 
based  on  this  comment.  The  designated 
epidemiologist  (an  epidemiologist 
selected  by  the  state  animal  health 
official  and  the  Veterinarian  in  Charge 
to  perform  the  functions  required)  has 
the  authority  to  supplement  the  results 
of  the  test  with  considerations  regarding 
the  individual  animal,  herd  history,  and 
other  epidemiologic  factors  when 
determining  the  brucellosis 
classification  of  cattle  and  bison. 

One  of  the  commenters  favoring 
adoption  of  the  PCFIA  test  as  an  oHlcial 
test  expressed  concern  that  the  cost  of 
the  test  might  be  prohibitive.  According 
to  the  commenter,  the  cost  of  the 
required  instrumentation  and  reagents 
would  probably  limit  the  use  of  the  test 
to  one  central  laboratory.  We  are 
making  no  changes  based  on  this 
comment.  Our  inclusion  of  the  PCFIA 
test  as  an  official  test  is  based  on  its 
efficacy  as  a  diagnostic  tool.  If  it  proves 
to  be  prohibitively  expensive,  other 
official  tests  will  still  be  available  for 
use.  As  we  stated  in  the  proposed  rule,  it 
is  expected  that  lower  personnel 
expenses  due  to  the  increased  speed 
and  automation  of  the  test  will  offset  the 
start-up  and  recurring  costs. 

Based  on  the  rationale  set  forth  in  the 
proposal  and  in  this  document,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule,  with  the  changes  noted. 
Additionally,  we  are  including  the 
PCFIA  test  in  the  list  of  official  tests  at 
§  78.1(a)(10)  of  the  regulations,  rather 
than  at  §  78.1(a)(9)  as  proposed.  This 
change  is  necessary  because  another 
test  was  added  at  §  78.1(a)(9)  between 


the  time  the  April  12  proposed  rule  was 
pubhshed  and  publication  of  this  final 
rule.  We  are  also  redesignating 
§  78.1(a)(10)  of  the  current  regulations  as 
5  78.1{a)(ll). 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

This  action  will  only  provide  an 
additional  official  brucellosis  test  for 
cattle  and  bison  as  an  option  for  use  in 
determining  whether  an  animal  is 
infected  with  the  disease.  The  testing 
requirements  for  brucellosis  will  not 
change.  Moreover,  use  of  the  PCFIA  test 
will  not  affect  the  market  price  of  the 
animals  tested.  Although  more  rapid 
testing  may  allow  faster  marketing,  the 
economic  effect  on  owners  of  cattle  or 
bison  will  not  be  significant.  Nor  will  the 
inclusion  of  the  PCFIA  test  as  an  official 
test  have  a  significant  economic  effect 
on  laboratories.  Although  the  cost  of  this 
test  may  be  more  than  that  for  other 
official  tests,  due  to  the  need  for  new 
equipment  and  to  higher  reagent  costs, 
lower  personnel  expenses  due  to  the 
increased  speed  and  automation  of  the 
test  are  expected  to  offset  the  start-up 
and  recurring  costs.  Other  official  tests 
will  still  be  available  to  those 
laboratories  where  the  PCFIA  test  is  not 
used. 

Under  these  circumstances,  the 
Administrator  of  the  .Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 


Federal  Register  /  Vol.  53.  No.  171  /  Friday.  September  2.  1988  /  Rules  and  Regulations         34037 


Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

Elective  Date 

The  Administrator,  Animal  and  Plant 
Health  Inspection  Service,  has 
determined  that  this  rulemaking 
proceeding  should  be  expedited  by 
making  it  effective  upon  publication. 
Inclusion  of  the  PCFIA  test  as  an  official 
test  for  brucellosis  in  cattle  and  bison 
will  allow  those  laboratories  that  choose 
to  use  the  test  to  conduct  testing  that  is 
faster,  more  sensitive,  and  more  specific 
than  many  of  the  official  laboratory 
tests  currendy  being  used.  Some 
laboratories  already  have  the  equipment 
necessary  to  conduct  the  PCFIA  test,  are 
currently  using  the  test  with  regard  to 
intrastate  movement  of  cattle,  and  could 
begin  using  the  test  for  interstate 
movement  without  purchasing  new 
equipment.  Delaying  the  effective  date 
of  this  nJe  would  create  an  unnecessary 
delay  in  the  use  of  the  PCFIA  test. 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases,  Brucellosis,  Cattle. 
Hogs,  Quarantine,  Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  9  CFR  Part  78  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l.  Il4g.  115, 
117, 120, 121, 123-126,  134b,  134f;  7  CFR  2.17, 
2.51,  and  371.2(d). 

2.  In  §  78.1,  the  definition  of  "official 
test"  is  amended  by  redesignating 
paragraph  (a)(10)  as  paragraph  (a)(ll), 
and  by  adding  a  new  paragraph  (a)(10) 
to  read  as  follows: 

§  78.1    Definitions. 


Official  test. 

(a)  *  •  • 

(10)  Particle  concentration 
fluorescence  immunoassay  (PCFIA)  test. 
An  automated  serologic  test  to 
determine  the  brucellosis  disease  status 
of  test-eligible  cattle  and  bison  when 
conducted  according  to  instructions 
approved  by  Veterinary  Service.  Cattle 
and  bison  are  classified  according  to  the 
following  ratio  between  the  test  sample 


and  a  known  negative  sample  (S/N 
ratio): 


S/N  Ratio 

Ciassrtication 

Greater  than  .70 

^4egatIve. 
Suspect 
Reactor. 

.26  to  .70 

.25  Of  lower 

Done  in  Washington,  DC,  this  30th  day  of 
August,  1988. 

lames  W.  G  lesser. 

Administrator.  Animal  and  Plant  Health 

inspection  Service. 

[FR  Doc.  88-20057  Filed  9-1-88;  8:45  am] 

BILUNG  CODE  3410-34-M 


9  CFR  Part  92 
(Docket  No.  88-130] 

Restrictions  on  Importation  of  Horses 
From  Switzerland 

agency:  Animal  and  Plant  Inspection 

Service,  USDA. 

action:  Affirmation  of  interim  rule. 

SUMMARY:  We  are  affirming  without 
change  an  interim  rule  that  amended  the 
regulations  by  adding  Switzerland  to  the 
list  of  countries  in  which  contagious 
equine  metritis  (CEM)  exists.  Because 
Switzerland  is  no  longer  free  of  CEM, 
we  are  restricting  the  importation  of 
certain  horses  from  that  country  to 
prevent  the  livestock  of  the  United 
States  from  contracting  the  disease. 

Stallions  and  mares  from  Switzerland 
that  are  older  than  731  days  will  not  be 
permitted  into  the  United  States  under 
standard  3-day  quarantine  and  testing 
procedures.  Instead,  they  must  be  tested 
and  treated  in  accordance  with 
procedures  established  to  qualify 
stallions  and  mares  from  CEM-affected 
countries  for  importation  into  the  United 
States. 

We  took  this  action  in  response  to 
information  from  Swiss  animal  health 
officials,  confirming  their  finding  of  CEM 
on  April  28, 1988. 
EFFECTIVE  DATE:  October  3, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Harvey  A.  Kryder,  Senior  Staff 
Veterinarian,  Import-Export  and 
Emergency  Planning  Staff,  VS,  APHIS, 
USDA,  Room  810,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301-436-8695. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  on  animal 
importations  in  9  CFR  Part  92  (referred 
to  below  as  the  regulations)  restrict  the 
importation  of  horses  that  could 


introduce  various  diseases,  including 
contagious  equine  metritis  (CEM),  into 
the  United  States.  CEM,  a  venereal 
disease,  affects  horses'  fertility  and 
breeding. 

Section  92.2(i)(l)  lists  the  countries  in 
which  CEM  exists  and,  with  certain 
exceptions,  prohibits  importation  of 
horses  from  those  countries  and  horses 
that  have  been  in  any  of  those  coimtries 
within  the  12  months  immediately 
preceding  their  export  to  the  United 
States. 

In  an  interim  rule  that  was  effective 
May  27, 1988,  and  published  in  the 
Federal  Register  on  June  3, 1988  (53  FR 
20306-20307,  Docket  Number  88-092), 
we  added  Switzerland  to  the  list  of 
countries  in  which  CEM  exists.  We  took 
this  action  in  response  to  information 
from  Swiss  animal  health  officials, 
confirming  their  finding  of  CEM  on  AprU 
28, 1988.  Comments  on  the  interim  rule 
were  required  to  be  postmarked  or 
received  on  or  before  August  2, 1988.  We 
did  not  receive  any  comments.  The  facts 
presented  in  the  interim  rule  still 
provides  a  basis  for  the  rule. 

Execudve  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rale."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Stallions  and  mares  from  Switzeriand 
that  are  older  than  731  days  must 
undergo  testing  and  treatment  in 
Switzerland  and  the  United  States  that 
is  more  extensive  than  is  standard 
during  a  3-day  quarantine.  The  extra 
time  required  for  this  additional  testing 
and  treatment  will  delay  the  horses' 
importation  into  this  country;  it  will 
therefore  increase  the  cost  to  importers 
of  horses  from  Switzerland.  However,  of 
the  approximately  22,000  horses 
imported  into  the  United  States  in  1987, 
only  56  came  from  Switzerland.  We 
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estimate  that  fewer  than  half  of  these 
would  fall  into  the  category  of  animals 
affected  by  this  interim  rule.  We 
therefore  expect  this  rule  to  have  little 
or  no  effect  on  importers.  Those 
deterred  by  the  cost  of  testing  and 
quarantining  a  stallion  or  mare  affected 
by  this  interim  rule  could,  instead, 
import  geldings  or,  for  breeding,  horses 
younger  than  731  days.  Alternatively, 
they  could  import  horses  from  any  CEM- 
free  country. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
Uiider  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports, 
Livestock  and  hvestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine,  Transportation,  Wildlife. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  Part  92  and 
that  was  published  at  53  FR  2030&-203O7 
on  June  3, 1988. 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306:  21 
U.S.C.  102-105.  Ill,  134a,  134b,  134c,  134d, 
134f,  and  135;  31  U.S.C.  9701:  7  CFR  2.17,  2.51, 
and  371.2(d). 

Done  in  Washington,  DC,  this  29th  day  of 
August,  198a 
James  W.  Glosser, 

Administrator.  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  88-20059  Filed  9-1-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  88-NM-20-AO;  Amdt.  39-6013] 

Airworthiness  Directives;  CASA  Model 
C-212  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  CASA  Model  C-212  series 
airplanes,  which  currently  requires 
replacement  of  certain  elevator  rudder, 
and  aileron  trim  control  system  rods, 
levers,  links,  and  tabs.  That  action  was 
prompted  by  an  FAA  determination 
that,  in  the  event  of  certain  failures  in 
these  control  systems,  the  potential 
exists  for  damage  to  the  airframe  due  to 
flutter.  This  amendment  requires  the 
addition  of  two  collars  to  the  aileron 
trim  tab  control.  These  collars  are 
necessary  to  properly  seciu-e  the  pins 
and  bolts.  The  applicability  statement  is 
also  revised  to  include  all  U.S. 
registered  CASA  Model  C-212  series 
airplanes. 
date:  Effective  October  11, 1988. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Construcciones  Aeronauticas  S.A., 
(CASA)  Getafe,  Madrid,  Spain.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Armella  Donnelly,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  revising  AD  87- 
lft-08.  Amendment  39-5724  (52  FR  35233; 
September  18, 1987),  applicable  to  Model 
C-212  series  airplanes,  to  require  the 
addition  of  two  collars  to  the  aileron 
trim  tab  control,  and  to  expand  the 
applicability  to  include  all  U.S.- 
registered  CASA  Model  C-212  series 
airplanes,  was  published  in  the  Federal 
Register  on  May  25. 1988  (53  FR  18855). 
Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 


The  commenter  noted  that  in  the 
preamble  to  the  Notice,  the  statement 
"This  airplane  model  is  manufactured  in 
the  United  Kingdom  and  Indonesia 

*  *  *,"  should  have  read 

manufactured  in  Spain  and  Indonesia 

*  *  *."  The  FAA  concurs  that  the 
country  of  manufacture  was 
misidentified  and  has  revised  the 
statement  accordingly,  as  indicated 
below. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

This  airplane  model  is  manufactured 
in  Spain  and  Indonesia  and  type 
certificated  in  the  United  States  under 
the  provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreements. 

It  is  estimated  that  44  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  180  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$316,800. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  few,  if  any,  CASA  Model  C-212 
are  operated  by  small  entities.  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 
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PART  39-{AMENDEO] 

1.  The  authority  citation  of  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  revising  AD  87-18-08, 
Amendment  39-5724  (52  FR  35233; 
September  18, 1987),  by  expanding  the 
applicability  statement,  adding  new 
paragraph  B.,  and  redesignating  existing 
paragraphs  B.  and  C.  as  C.  and  D., 
respectively,  to  read  as  follows; 

CASA:  Applies  to  all  CASA  Model  C-212 
scries  airplanes,  certificated  in  any 
category.  Compliance  is  required  by 
April  19, 1989,  unless  previously 
accomplished. 
To  prevent  airframe  damage  due  to  flutter 

caused  by  certain  single  failure  conditions  of 

the  trim  control  system,  accomplish  the 

foliowir.g: 

A.  Replace  elevator,  rudder,  and  aileron 
trim  control  system  components,  in 
accordance  with  CASA  Service  Bulletin  212- 
27-25,  Revision  2,  dated  October  23, 1985. 

B.  Install  two  collars  on  the  aileron  control 
system,  in  accordance  with  CASA  Service 
Bulletin  212-27-25,  Revision  4,  dated  October 
28, 1987. 

C.  An  altemate  means  of  comphance  or 
adjustment  of  the  compliauice  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Standardization 
Branch,  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Contrucciones  Aeronauticas 
S.A„  Getafe,  Madrid,  Spain.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  amendment  amends  AD  87-18- 
08,  Amendment  39-5724. 

This  amendment  becomes  effective 
October  11, 1988. 

Issued  in  Washington,  DC,  on  August  25, 
1988. 

M.C.  Beard, 

Director,  Office  of  Airworthiness. 
(FR  Doc.  88-19951  Filed  9-1-88;  8:45  am] 

BILLING  CODE  4C10-13-U 


14  CFR  Part  97 

[Docket  No.  25681;  Amdt  No.  1781] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 


Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procediu-e 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SLAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instnmient  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
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to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  pubHc  InteresTand, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument 
Incorporation  by  reference. 
RolMrt  L  Goodrich, 

Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows: 

PART  97— [AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354(a),  1421,  and 
1510;  49  U.S.C.  106(g)  (revised.  Pub.  L  97-449, 
January  12. 1983;  and  14  CFR  11.49(b)(2)). 

§§  97.23, 97,25, 97.27, 97.29,  97.31,  97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN;  and  VOR/DME  or 
TACAN:  §  97.25  LOG,  LOC/DME,  LDA, 
LDA/DME,  SDF,  SDF/DME;  §  97.27 
NDB,  NDB/DME;  §  97.29  ILS,  ILS/DME, 
ISMLS,  MLS,  MLS/DME,  MLS/RNAV; 
§  97.31  RADAR  SIAPs;  §  97.33  RNAV 
SL\P8;  and  §  97.35  COPTER  SIAPs, 
identified  as  follows: 

'  *  '  Effective  October  20. 1988 

Cordova.  AK— Cordova  Mile  13.  NDB-A, 
Amdt.  5,  Cancelled 


Cordova,  AK— Cordova  Mile  13,  ILS/DME 

RWY  27,  Amdt.  6 
Nenana,  AK— Nenana  Muni,  NDB-A,  Amdt. 

2,  Cancelled 
Flippin,  AR— Marion  County  Regional.  VOR- 

A.  Amdt.  12 
Mountain  Home.  AR — Baxter  County 

Regional.  VOR-A,  Amdt.  8 
Greeley.  CO— Greeley-Weld  County,  VOR  or 

TACAN-A,  Amdt.  7 
Greeley.  CO — Greeley-Weld  County,  NDB 

RWY  9,  Amdt.  1 
Greeley,  CO— Greeley-Weld  County,  ILS 

RWY  9,  Amdt.  3 
Bartow,  PL— Bartow  Muni,  VOR/DME  RWY 

9L  Amdt.  1 
Marathon.  FL— Marathon,  NDB  RWY  7. 

Amdt.  2 
Idaho  Falls,  ID— Fanning  Field,  VOR  RWY  2, 

Amdt.  5 
Idaho  Falls,  ID— Fanning  Field,  VOR  RWY 

20,  Amdt.  8 
Idaho  Falls,  ID— Fanning  Field.  LOC  BC  RWY 

2,  Amdt.  3 
Idaho  Falls,  ID— Fanning  Field,  NDB  RWY  20, 

Amdt.  8 
Idaho  Falls,  ID— Fanning  Field,  ILS  RWY  20, 

AmdL7 
Rexburg.  ID — ^Rexburg-Madison  County,  VOR 

RWY  35,  Amdt.  2 
Las  Vegas.  NM— Las  Vegas  Muni,  VOR  RWY 

2,  Amdt.  9 
Las  Vegas,  NM— Las  Vegas  Muni,  VOR  RWY 

20,  Amdt.  4 
Elmira,  NY— Elmira/Coming  Regional.  NDB 

RWY  24,  Amdt.  13 
Elmira,  NY— Elmira/Coming  Regional,  ILS 

RWY  24.  Amdt.  15 
Elizabeth  City.  NC— Elizabeth  City  CG  Air 

Station/Muni,  NDB  RWY  10.  Orig. 
Greensboro.  NC — Piedmont  Triad 

International,  VOR  RWY  5,  Amdt.  11 
Greensboro,  NC — Piedmont  Triad 

International,  ILS  RWY  5,  Amdt.  3 
Dickinson,  ND — Dickinson  Muni,  VOR-A, 

Amdt.  3 
Dickinson,  ND — Dickinson  Muni,  ILS/DME 

RWY  32,  Amdt.  2 
Dickinson,  ND — Dickinson  Muni.  RNAV 

RWY  14,  Amdt.  3 
Millersburg,  OH— Holmes  County.  VOR-A, 

Amdt.  6 
Millersburg.  OH— Holmes  County,  NDB  RWY 

27,  Amdt.  5 
Newark,  OH— Newark-Heath,  VOR-A,  Amdt. 

10 
Newark,  OH— Newark-Ht-ath,  SDF  RWY  9, 

Amdt.  2 
Newark,  OH— Newark-Heath,  NDB  RWY  9, 

Amdt.  4 
Newark,  OH— Newark-Heath,  RNAV  RWY 

27.  Amdt.  4 
Willard,  OH— Willard,  VOR-A.  Amdt.  5 
Aguadilla,  PR— Borinquen,  NDB  RWY  08, 

Orig.,  Cancelled 
Laurens,  SC— Laurens  County,  NDB  RWY  7, 

Amdt.  1 
Fort  Stockton,  TX— Fort  Stockton-Pecos 

County,  VOR/DME-A,  Amdt.  5 
Fort  Stockton.  TX— Fort  Stockton-Pecos 

County,  VOR  RWY  12,  Amdt.  7 
Friday  Harbor,  WA — Friday  Harbor. 

RADAR-1,  Amdt.  1 
Elkins,  WV— Elkins-Randolph  Cnty-Jennings 

Randolph  Fid,  LDA-C,  Amdt.  5 


Elkins,  WV— Elkins-Randolph  Cnty-Jennings 

Randolph  Fid,  NDB-A,  Amdt.  4 
Casper,  WY— Natrona  County  Intl,  VOR/ 

DME  RWY  3,  Amdt.  2 
Casper,  WY— Natrona  County  Intl,  VOR 

RWY  21,  Amdt.  15,  Cancelled 
Casper,  WY— Natrona  County  Intl,  VOR/ 

DME  or  TACAN  RWY  21,  Amdt.  6 
Casper,  WY— Natrona  County  Intl,  LOC  BC 

RWY  28,  Amdt.  17 
Casper,  WY— Natrona  County  Intl,  NDB 

RWY  8,  Amdt.  13 
Casper,  WY— Natrona  County  Intl,  ILS  RWY 

3,  Amdt.  3 
Casper,  WY— Natrona  County  InU,  ILS  RWY 

8,  Amdt.  23 
Casper,  WY— Natrona  County  Intl,  RADAR- 

1,  Amdt.  2 

•  •  '  Effective  September  22, 1988 

New  Haven.  CT— Tweed-New  Haven,  VOR- 

AOrig. 
Keystone  Heights,  FL— Keystone  Airpark, 

VOR/DME  RWY  4,  Orig. 
Kenosha,  WI— Kenosha  Muni,  NDB  RWY  14. 

Amdt.  9,  Cancelled 

[FR  Doc.  88-19954  Filed  9-1-88;  8;45  am] 

BIUJNG  COOE  4*10-13-«l 


14  CFR  Part  39 

IDocket  No.  88-CE-24-AD;  Amdt  39-6014] 

Airworthiness  Directives;  Cessna 
Model  208B  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  ride. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Cessna  Model  208B 
airplanes,  which  requires  the  elevator 
static  balance  to  be  established  within 
the  correct  limits.  The  FAA  had 
determined  that  these  airplanes  may 
have  been  manufactured  with  an 
improper  static  balance  of  the  elevators. 
The  proposed  actions  will  preclude 
possible  elevator  flutter  and  the 
resultant  structural  damage  and  loss  of 
control. 
DATES:  September  30, 1988. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Cessna  Service  Bulletin  (S/ 
B)  CAB  88-27,  dated  August  19, 1988. 
applicable  to  this  AD  may  be  obtained 
from  the  Cessna  Aircraft  Company 
Customer  Services,  P.O.  Box  7704, 
Wichita.  Kansas  67277;  telephone 
number  (316)  946-7550.  This  information 
may  be  examined  at  the  Rules  Docket, 
Office  of  the  Regional  Counsel,  Room 
1558.  601  East  12th  Street,  Kansas  City. 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT 

Douglas  W.  Haig.  Aerospace  Engineer. 
FAA,  ACE-120W.  Room  100. 1801 
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Airport  Road,  Wichita,  Kansas  67209; 
telephone  number  (316)  946-4409. 
SUPPLERRENTARY  INFORMATION:  The  FAA 

had  determined  that  the  elevators  on 
certain  Cessna  Model  208B  airplanes 
may  not  have  been  manufactured  with 
the  correct  static  balance.  Flutter 
analysis  indicates  these  elevators  are 
flutter  free  in  normal  operation  but 
potentially  unstable  if  ice  build-up  were 
to  occur  during  flight  into  icing 
conditions.  Elevator  flutter  could  cause 
structural  failure  and  result  in  loss  of  the 
airplane.  Therefore,  to  preclude  this 
instability,  proper  elevator  balance  must 
be  assured.  As  a  result,  Cessna  has 
issued  S/B  CAB  88-27,  dated  August  19, 
1988,  which  specifies  static  balance  and 
rebalance  procedures  for  the  affected 
airplanes. 

Since  the  FAA  has  determined  that 
the  unsafe  condition  described  herein  is 
likely  to  exist  or  develop  in  other 
airplanes  of  the  same  type  design,  an 
AD  is  being  issued  requiring  the  elevator 
static  balance  to  be  checked  on  certain 
Cessna  Model  208B  airplanes,  and 
changed  if  required.  Because  an 
emergency  condition  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical 
and  contrary  to  the  public  interest,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  Section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  in  not 
required).  A  copy  of  it,  when  filed,  may 


be  obtained  by  contacting  the  Rules 
Docket  under  the  caption  "addresses" 
at  the  location  identified. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  the  Administrator,  the 
Federal  Aviation  Administration 
amends  §  30.13  of  Part  39  of  the  FAR  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  48  U.S.C.  1354(a),  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97^49, 
lanuary  12, 1983);  and  14  CFR  11.89 

§39.13    [Amended] 

2.  By  adding  the  following  new  AD: 

Cessna:  Applies  to  Model  208B  (Serial 
Numbers  208B0001  through  20680106) 
airplanes  certificated  in  any  category. 
Compliance:  Required  within  the  next  50 
hours  time-in-service  after  effective  date  of 
this  AD,  unless  already  accomplished. 
To  prevent  possible  elevator  flutter, 
accomplish  the  following: 

(a)  Check  both  elevators  for  correct 
balance  in  accordance  with  the  procedures 
given  in  Cessna  Service  Bulletin  CAB  88-27, 
dated  August  19, 1988.  If  any  elevator  is  out 
of  balance,  prior  to  further  flight  rebalance 
the  elevator  in  accordance  with  the 
instructions  and  the  criteria  contained  in  the 
above  Service  Bulletin. 

Note:  The  elevator  balance  limits  currently 
shown  in  the  Maintenance  Manual  for  the  208 
series  airplane  are  not  applicable  to  the  208B. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office,  FAA,  1801  Airport  Road,  Room  100. 
Wichita,  Kansas  67208;  telephone  (316)  946- 
4400. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document(s) 
referred  to  herein  upon  request  to 
Cessna  Aircraft  Co.,  Customer  Services, 
P.O.  Box  7704,  Wichita,  Kansas  67277; 
telephone  number  (316)  946-7550;  or  may 
examine  the  document(s)  referred  to 
herein  at  FAA,  Office  of  the  Regional 
Counsel,  Room  1558,  601  East  12th 
Street,  Kansas  City  Missouri  64106. 

This  amendment  becomes  effective  on 
October  3.  1988. 


Issued  in  Washington  DC,  on  August  26, 
1988. 

M.C  Beard, 

Director  Office  of  Airworthiness. 

(FR  Doc.  88-19952  Filed  9-1-88;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  88-AGL-10] 

Establishment  of  Transition  Area; 
Kenosha,  Wl 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  The  nature  of  this  action  is  to 
establish  the  Kenosha,  WI,  transition 
area  to  accommodate  a  new  VOR 
Runway  24R  Standard  Instrument 
Approach  Procedure  (SLAP)  to  Kenosha 
Municipal  Airport,  Kenosha,  WI.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 

EFFECTIVE  DATE:  0901  UTC,  December 
15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Harold  G.  Hale.  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7360. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Tuesday,  June  21, 1988,  the  Federal 
Aviation  Administration  (FAA) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  transition  area 
airspace  near  Kenosha,  WI  (53  FR 
23257). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  a  transition  area  airspace 
near  Kenosha,  WI. 
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The  (tevelopment  of  a  new  VOR 
Runway  24R  SIAP  requires  that  the  FAA 
designate  airspace  to  ensure  that  the 
procedure  will  be  contained  within 
controWcd  airspace.  The  minimum 
descent  altitude  for  this  procedure  may 
be  €»taWt«hed  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Oder  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  {44  PR  11034; 
February  26, 1979);  and  {3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  ISIO; 
E.0. 10854: 46  U.S.C.  106(g)  (Revised  Pub.  L. 
97-M9, 1«iuaiy  12, 1983):  14  CFR  11.69. 

§71.181    [AuModed] 

2.  Section  71.181  is  amended  as 
follows: 

Kenosha,  WI  |New] 

That  airspace  extending  upward  from  700 
above  the  surface  within  an  8.5  mile  radius  of 
Kenosha  Municipal  Airport,  Kenosha,  WI 
(Lat.  42"35'43"N.,  Long.  87°55'39"W.): 
excludii^  the  portions  which  overlie  tlie 
Chicago,  IL,  and  Ibfilwaokee.  WI.  transition 
areas. 


Issaed  in  Des  Plaines,  Illinois,  on  August 
23. 19S8. 

Teddy  W.  Burcham, 

Manager,  Air  Traffic  Division. 

[ER  Doc  86-1:9955  Filed  9-1-88:  8:45  am] 
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14  CFR  Part  71 

[Alripac*  Dockat  No.  8»-ASO-14] 

Alteration  of  VOR  Federal  Airways; 
Cape  Canaveral,  FL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  Several  restricted  areas 
located  in  the  vidnity  of  Cape 
Canaveral,  FL,  were  realigned  and 
renumbered.  Federal  Airways  V-3,  V- 
437  and  V-533  are  affected  by  changes 
to  those  restricted  areas,  and  portions  of 
these  airways  are  amended  by  changing 
the  segments  that  are  affected  by  the 
"exclusionary"  dause  changes.  This 
acticHi  amends  editorial  portions  by 
correcting  the  exclusionary  portions  of 
these  descriptions. 
DATES:  Effective  date— 0901  UTC. 
October  20, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240).  Airspace — Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone;  (202)  267-9250. 

The  Rule 

The  purpose  of  this  amendment  to 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  is  to  amend 
the  portions  of  V-3,  V-437  and  V-533 
which  fall  within  restricted  areas  and 
does  not  affect  current  alignment  of  the 
airways.  Several  restricted  areas 
located  in  Cape  Canaveral,  FL  were 
previously  realigned  and  renumbered 
(53  FR  6796).  Section  71.123  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6D  dated 
January  4. 198a 

Since  this  action  is  a  minor 
amendment  in  which  the  public  would 
not  be  particularly  interested,  I  find  that 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary  and 
impracticable. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 


necessary  to  keep  tliem  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  imder  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  pr^aratioa  of  a 
regulatory  evaluation  as  the  Anticipated 
impact  is  so  nanimal.  Since  this  is  a 
routine  matter  that  will  only  afiect  air 
treiffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  cdtedi  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1548(a),  1354(a),  1510: 
E.0. 10854;  4«  U.S.C.  10e(g)  (Revised  Pub.  L 
97-449,  January  12, 1983);  14  CFR  11.69. 

§71.123    [Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-3    [AmendMl] 

By  removing  all  after  the  words  "PQ. 
Canada."  and  substituting  the  words  "The 
airspace  within  R-2916,  R-2934.  R-2935  and 
within  Canada  is  excluded." 

V-437    (Amended] 

By  adding  the  foUowiiig  to  ti>e  end  of  the 
current  descrq>tion  "The  airspace  within  R- 
2935  is  excluded." 

V-533    (Amendedj 

By  adding  the  following  to  the  end  of  the 
current  description  "The  airspace  within  R- 
2935  is  excluded." 

Issued  in  Washington,  DC,  on  August  16, 
1988. 

Williaai  C  Davis, 

Acting  Manager,  Airspace — Rules  and 
Aeronauticai  Infonnotion  Division. 

[FR  Doc.  88-19958  Filed  &-1-88;  8:45  am] 

BILUNG  COOE  4110-1  »-M 


Federal  Register  /  Vol.  53.  No.  171  /  Friday.  September  2.  1988  /  Rules  and  RegulaUons        34043 


14  CFR  Part  99 

[Docket  No.  2S113;  Amdt  No.  99-13] 

Securfty  Control  of  Air  Traffic; 
Modification  of  the  US.  Air  Defense 
Identification  Zones 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule;  correction. 

summary:  On  May  20, 1988.  the  FAA 
published  a  final  rule  modifying  the  U.S. 
Air  Defense  Identification  Zones  (ADIZ) 
(53  FR  18216).  This  action  corrects  the 
name  of  the  ADIZ  surrounding  the 
Contiguous  United  States  and  corrects 
an  error  in  the  description  of  that  ADIZ. 
EFFECTIVE  DATE:  June  30, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Reginald  C.  Matthews,  Air  Traffic 
Rules  Branch,  ATO-230,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-8783. 
SUPPLEMENTARY  INFORMATION: 

Adopdon  of  the  Corrections 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Docket  No.  25113; 
Amdt.  No.  99-13,  as  published  May  20. 
1988  (53  FR  18216)  is  corrected  as 
follows: 

PART  99— [AMENDED] 

1.  Section  99.42  on  page  18217,  in  the 
second  column,  table  of  contents  under 
Subpart  B — ^Designated  Air  Defense 
Identification  Zone,  is  revised  to  read  as 
follows:  "§  99.42  Contiguous  U.S.  ADIZ." 

2.  Section  99.42  on  page  18218.  in  the 
third  column,  is  revised  to  read  as 
follows: 

"§  99.42    Contiguous  U.S.  ADIZ . 

(a)  The  area  bounded  by  a  line  from 
26''00'N,  96°35'W;  26°00'N.  95°00'W; 
26°30'N,  95°00'W;  then  along  26°30'N  to 
26*30'N,  84°00'W;  24°00'N.  83°00'W; 
24''00'N,  80'00'W;  24°00'N.  79°25'W; 
25°40'N,  79°25'W;  27°30'N.  78°50'W: 
30°45'N.  74°00'W;  39°30'N.  63°45'W; 
43°00'N,  65''48'W;  41°15'N,  69°30'W; 
40''32'N,  72°15'W;  39°55'N,  73'00'W; 
39°38'N,  73''00'W;  39''36'30"N. 
73''40'30'W;  39°30'N.  73°45'W;  37''00'N, 
75''30'W;  36'10'N,  75°10'W;  35°10'N, 
75°10'W;  32°01'N,  80°32'W;  30°50'N, 
80°54'W;  30°05'N,  81°07'W;  27''59'N. 
79''23'W;  24°49'N,  80°00'W;  24*'49'N, 
80°55'W;  25°10'N,  81°12'W;  then  along  a 
line  3  nautical  miles  from  the  shoreline 
to  25°45'N,  81°27'W:  25°45'N,  82°07'W; 
28'55'N,  83''30'W;  29°20'N,  85°00'W; 
30*00'N,  86°00'W;  30°00'N,  88°30'W; 
29°00'N,  89°00'W;  28°45'N,  90°00'W; 
29°26'N,  94''00'W;  28°42'N,  95'17'W; 


28'05'N,  96*30'W;  26°25'N,  96'30'W; 
26°00'N,  96*35'W;  25°58'N.  to  97'07'W: 

(b)  The  area  bounded  by  a  line  from 
32*32'03'N.  117*07'25'W;  32°30'N, 
117*20'W;  32'00'N.  118°24'W;  30'45'N, 
120*50'W;  29'00'N.  124'00'W;  37*42'N, 
130°40'W;  48*20'N.  132*00'W;  48°20'N. 
128°00'W;  48'30'N.  125*00'W;  48*29'38'N. 
124°43'35'W;  48*00'N.  125'15'W;  46°15'N. 
124'30'W;  43'00'N.  124'40'W;  40°00'N, 
124'35'W;  38°50'N,  124'00'W;  34°50'N. 
121*10'W;  34'00'N,  120''30'W;  32°00'N. 
118°24'W;  32°30'N.  117*20'W;  32°32'03'N, 
to  117°07'25"W;  and 

(c)  A  line  extending  from  32°32'03"N. 
117''07°25'W;  eastward  along  the  United 
States-Mexico  Border  to  25°58'00'N, 
97*'07'00'W." 

Issued  in  Washington,  DC,  on  August  26, 
1988 

John  H.  Cassady. 

Assistant  Chief  Counsel,  Regulations  and 
Enforcement  Division. 
[FR  Doc.  88-19953  Filed  9-1-68:  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 
[Docket  No.  86F-0459] 

Indirect  Food  Additives:  Paper  and 
Papert>oard  Components 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  use  of  maleic  anhydride,  polymer 
with  ethyl  acrylate  and  vinyl  acetate, 
hydrolyzed,  in  the  manufacture  of  paper 
and  paperboard  intended  for  use  in 
contact  with  food.  This  action  responds 
to  a  food  additive  petition  filed  by  Ciba- 
Geigy  Corp. 

dates:  Effective  September  2, 1988; 
written  objections  and  requests  for  a 
hearing  by  October  3, 1988. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vir  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administration,  200  C  Street  SW., 
Washington.  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  December  23, 1986  (51  FR  45955),  FDA 
announced  that  a  food  additive  petition 


(FAP  7B3973)  had  been  filed  by  Ciba- 
Geigy  Corp.,  Three  Skyline  Dr.. 
Hawthorne,  NY  10532,  proposing  that 
§  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  176.170)  be  amended 
to  provide  for  the  safe  use  of  maleic 
anhydride,  polymer  with  ethyl  acrylate 
and  vinyl  acetate,  hydrolyzed,  as  a 
deposit  control  additive  for  use  in  the 
manufacture  of  paper  and  paperboard 
intended  for  use  in  contact  with  food. 

FDA  has  reviewed  the  safety  of  both 
the  additive  and  the  starting  materials 
used  to  manufacture  the  additive. 
Although  maleic  anhydride,  polymer 
with  ethyl  acrylate  and  vinyl  acetate, 
hydrolyzed,  has  not  been  found  to  cause 
cancer,  it  has  been  found  to  contain 
minute  amounts  of  unreacted  ethyl 
acrylate,  a  carcinogenic  reactant  used  in 
the  manufacture  of  the  additive. 
Residual  amounts  of  reactants  and 
manufacturing  aids,  such  as  ethyl 
acrylate,  are  commonly  found  as 
contaminants  in  chemical  products, 
including  food  additives. 

I.  Determination  of  Safety 

Under  section  409(c)(3)(A)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A)),  the  so- 
called  "general  safety  clause"  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  The  concept  of  safety 
embodied  in  the  Food  Additives 
Amendment  of  1958  is  explained  in  the 
legislative  history  of  the  provision: 
"Safety  requires  proof  of  a  reasonable 
certainty  that  no  harm  will  result  from 
the  proposed  use  of  an  additive.  It  does 
not — and  cannot — require  proof  beyond 
any  possible  doubt  that  no  harm  will 
result  under  any  conceivable 
circumstance."  (H.  Rept.  2234,  85th 
Cong.,  2d  Sess.  4  (1958)).  This  definition 
of  safety  has  been  incorporated  into 
FDA's  food  additive  regulations  (21  CFR 
170.3(i)).  The  anticancer  or  Delaney 
clause  of  the  Food  Additives 
Amendment  (section  409(c)(3)(A)  of  the 
act  (21  U.S.C.  348(c)(3)(A)))  provides 
further  that  no  food  additive  shall  be 
deemed  to  be  safe  if  it  is  found  to  induce 
cancer  when  ingested  by  man  or  animaL 

In  the  past,  FDA  has  refused  to 
approve  the  use  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  minor  amounts  of  a 
carcinogenic  chemical,  even  though  the 
additive  as  a  whole  had  not  been  shown 
to  cause  cancer.  The  agency  now 
believes,  however,  that  developments  in 
scientific  technology  and  experience 
with  risk  assessment  procedures  make  it 
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possible  for  FDA  to  establish  the  safety 
of  additives  that  contain  carcinogenic 
chemicals  but  that  have  not  themselves 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  fmal  rule 
pennanently  listing  D&C  Green  No.  6, 
published  in  the  Federal  Register  of 
April  2. 1982  (47  FR  14138),  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  had  not  been 
shown  to  cause  cancer,  even  though  it 
contains  a  carcinogenic  impurity.  Since 
that  decision,  FDA  has  approved  the  use 
of  other  color  additives  and  food 
additives  on  the  same  basis. 

An  additive  that  has  not  been  shown 
to  cause  cancer,  but  that  contains  a 
carcinogenic  impurity,  may  properly  be 
evaluated  under  the  general  safety 
clause  of  the  statute  using  risk 
assessment  procedures  to  determine 
whether  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  the 
proposed  use  of  the  additive. 

The  agency's  position  is  supported  by 
Scott  V.  FDA,  728  F.2d  322  (6th  Cir.  1984). 
That  case  involved  a  challenge  to  FDA's 
decision  to  approve  the  use  of  D4C 
Green  No.  5,  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  the  agency's 
decision  to  list  this  color  additive,  the 
U.S.  Court  of  Appeals  for  the  Sixth 
Circuit  rejected  die  challenge  to  FDA's 
action  and  affirmed  the  listing 
regulation. 

II.  Safety  of  Petitioned  Use 

The  agency  estimated  the  daily  intake 
of  maleic  anhydride,  polymer  with  ethyl 
acrylate  and  vinyl  acetate,  hydroiyzed, 
on  die  basis  of  several  factors,  including 
the  Biigration  of  the  additive  under  the 
most  severe  intended  conditions  of  use 
and  the  probable  concentration  of  the 
additive  in  the  daily  diet  from  food- 
contact  articles.  Tfaue  agency  estimated 
the  daily  intake  of  the  additive  to  be  66 
micrograms  per  person  per  day  for  a  60- 
kilogram  person. 

FDA  does  not  ordinarily  consider 
chronic  testing  to  be  necessary  to 
determine  the  safety  of  an  additive 
whose  use  will  result  in  such  low 
exposure  levels  (Refs.  1  and  2],  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
available  data  &om  acute  toxicity 
studies,  mutagenicity  studies, 
subchronic  studies,  and  teratology 
studies  on  the  additive.  No  adverse 
effects  were  reported  in  these  studies. 

Because  maleic  anhydride,  polymer 
with  ethyl  acrylate  and  vinyl  acetate, 
hydroiyzed,  which  may  contain  ethyl 
acrylate,  has  not  been  shown  to  cause 
cancer,  the  anticancer  clause  does  not 
apply  to  it  However,  FDA  has  evaluated 


the  safety  of  this  additive  under  the 
general  safety  daaae,  considering  all 
available  data  and  asing  risk 
assessment  procedures  to  estimate  the 
upper  bound  Hmit  of  risk  presented  by 
the  cardnogenic  chemical  that  may  be 
present  as  an  impurity  in  the  additive. 
Based  on  this  evaiuatioa,  the  agency  has 
concluded  that  the  additive  is  safe  under 
the  proposed  conditions  of  use. 

The  risk  assessment  procedures  that 
FDA  used  in  this  ev-'-ation  are  similar 
to  the  methods  that       '"<  used  to 
examine  the  risk  asso  .ated  with  the 
presence  of  minor  carcinogenic 
impurities  in  various  other  food  and 
color  additives  that  contain  carcinogenic 
impurities  (see,  e.g.,  49  FR  13018, 13019; 
April  2, 1984).  This  risk  evaluation  of  the 
carcinogenic  impurity  ethyl  acrylate  has 
two  aspects:  (1)  Assessment  of  the  worst 
case  exposure  to  the  impurity  from  the 
proposed  use  of  the  additive;  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  bioassays  to  the  conditions  of 
probable  exposure  to  humans. 

A.  Ethyl  Acrylate 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  maleic  anhydride,  polymer 
with  ethyl  acrylate  and  vinyl  acetate, 
hydroiyzed,  and  on  the  level  of  ethyl 
acrylate  that  may  be  present  in  the 
additive,  FDA  estimated  the 
hypothetical  worst  case  exposure  to 
ethyl  acrylate  from  the  use  of  this 
additive  in  paper  and  paperboard 
coatings  contacting  aqueous  and  fatty 
foods  to  be  less  than  0.18  microgram  per 
perscm  per  day  (Ref.  3).  The  agency  used 
data  in  the  National  Toxicology  Program 
bioassay  on  ethyl  acrylate  to  estimate 
the  upper  bound  limit  of  hfetime  human 
risk  from  exposure  to  this  chemical 
stemming  from  the  proposed  use  of 
maleic  anhydride,  polymer  with  ethyl 
acrylate  and  vmy\  acetate,  hydroiyzed 
(Ref.  4).  The  results  of  the  bioassay  on 
ethyl  acrylate  demonstrated  that  the 
material  was  carcinogenic  for  rats  and 
mice  under  the  conditions  of  the  study. 
The  test  material  induced  squamous  cell 
neoplasms  in  both  sexes  of  Fischer  344 
rats  and  B6C3F1  mice  when 
administered  by  gavage  in  corn  oil. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  (the  committee)  reviewed 
these  bioassays  and  other  relevant  data 
available  m  the  literature  and  concluded 
that  the  findings  of  carcinogenicity  were 
supported  by  this  information  on  ethyl 
acrylate.  The  committee  further 
concluded  that  an  estimate  of  the  upper 
bound  level  of  human  risk  from  potential 
exposure  to  ethyl  acrylate  stemming 
from  the  proposed  use  of  maleic 
anhydride,  polymer  with  ethyl  acrylate 


and  vinyl  acetate,  hydroiyzed,  could  be 
calculated  from  the  bioassays. 

The  agency  used  a  quantative  risk 
assessment  procedure  (linear 
proportional  model)  to  extrapolate  from 
the  dose  used  in  the  study  with  male 
rats  (the  most  sensitive  animals)  to  the 
very  low  doses  encountered  under  the 
proposed  conditions  of  ase.  This 
procedure  is  not  lilcely  to  underestimate 
the  actual  risk  from  very  low  doses  and 
may,  in  fact,  exaggerate  it  because  the 
extrapolation  models  used  are  designed 
to  estimate  the  maximum  risk  consistent 
with  the  data.  For  this  reason,  the 
estimate  can  be  used  with  confidence  to 
determine  to  a  reasonable  certainty 
whether  any  harm  will  result  from  the 
proposed  conditions  and  levels  of  use  of 
the  food  additive. 

Based  on  a  worst  case  exposure  of 
less  than  0.18  microgram  per  person  per 
day,  FDA  estimates  that  the  upper 
bound  Umit  of  individual  lifetime  risk 
from  the  potential  exposure  to  ethyl 
acrylate  from  the  use  of  maleic 
anhydride,  polymer  with  ethyl  acrylate 
and  vinyl  acetate,  hydroiyzed.  is 
1.4  X 10"  *  or  less  than  1  in  71  million 
(Ref.  5).  Because  of  numerous 
conservatisms  in  the  exposure  estimate, 
lifetime-averaged  individual  exposure  to 
ethyl  acrylate  is  expected  to  be 
substantially  less  than  the  estimated 
daily  intake,  and,  therefore,  the 
calculated  upper  boimd  limit  of  risk 
would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  the  exposure 
to  ethyl  acrylate  that  might  result  from 
the  proposed  use  of  maleic  anhydride, 
polymer  with  ethyl  acrylate  and  vinyl 
acetate,  hydroiyzed. 

B.  Need  for  Specif ications 

The  agency  has  also  considered 
whether  a  specification  is  necessary  to 
control  the  amount  of  ethyl  acrylate 
impurity  in  the  food  additive.  "The 
agency  finds  that  a  specification  is  not 
necessary  for  the  following  reasons;  (1) 
Because  of  the  low  level  at  which  ethyl 
acrylate  may  be  expected  to  remain  as 
an  impurity  following  production  of  the 
additive,  the  ageiKiy  would  not  expect 
this  impurity  to  become  a  component  of 
food  at  other  than  extremely  small 
levels;  and  (2)  the  upper  bound  limit  of 
lifetime  risk  from  exposure  to  this 
impurity,  even  under  worst  case 
assumptions,  is  very  low,  less  than  1  in 
71  million. 

C.  Conclusion  on  Safety 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  uses  for  the 
additive  in  paper  and  paperboard 
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products  in  contact  with  aqueous  and 
fatty  foods  are  safe.  Based  on  this 
information,  the  agency  has  also 
concluded  that  the  additive  wall  have  its 
intended  technical  effect.  Therefore, 
§  176.170  should  be  amended  as  set  forth 
below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  Under 
FDA's  regulations,  implementing  the 
National  Environmental  Policy  Act  (21 
CFR  Part  25),  an  action  of  this  type 
would  require  an  abbreviated 
environmental  assessment  under  21  CFR 
25.31a(b)(l). 

III.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Carr.  G.  M.,  "carcinogenicity  Testing 
Programs,"  in  "Food  Safety:  Where  Are 
We?,"  Committee  on  Agriculture,  Nutrition, 
and  Forestry,  U.S.  Senate,  p.  59,  )uly  1979. 

2.  Kokoski,  C.  J.,  "Regulatory  Food  Additive 
Toxicology,"  in  "Chemical  Safety  Regulation 
and  Compliance,"  Edited  by  F.  Homburger 
and  J.  K.  Marquis,  S.  Karger,  New  York,  NY, 
pp.  24-33, 1985. 

3.  Memorandum  dated  November  23, 1987, 
from  the  Food  and  Color  Additives  Review 
Section  to  Indirect  Additives  Branch,  "FAP 
7B3973 — Ciba-Geigy  Corp.— Exposure  to 
Components  of  the  Additive." 

4.  Carcinogenisis  Studies  of  Ethyl  Acrylate 
(CAS  Reg,  No.  140-88^)  in  F-344/N  Rats  and 
B63F  Mice  (Canage  Studies),  National 
Toxicology  Program,  Technical  Report  Series 
No.  259,  December  1986. 

5.  Memorandum  dated  January  28, 1988, 
from  Quantitative  Risk  Assessment 
Committee  to  Dr.  W.  Gary  Flamm,  "Ethyl 
Acrylate". 


IV.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  3, 1988  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularly  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging.  Paper 
and  paperboard. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  176  is  amended 
as  follows: 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
Part  176  continues  to  read  as  follows: 

Authority:  Sees.  201(s),  409,  72  Stat.  1784- 
1788  as  amended  {21  U.S.C.  321(s),  348);  21 
CFR  5.10  and  5.61. 

2.  Section  176.170  is  amended  in 
paragraph  (a)(5)  by  alphabetically 
adding  a  new  entry  in  the  table  imder 
the  headings  "List  of  Substances"  and 
"Limitations"  to  read  as  follows: 

§176.170    Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods. 
*        *        •        *        * 

(a)  *  *  * 
(5)  *  •  * 


Lfst  of  substances 


Umrtations 


Maleic  anhydride, 
polymer  wrth  ethyl 
acrylate  and  vmyl 
acetate,  hydrolyzed 
(CAS  Reg.  No. 
110392-51-3). 


For  use  only  as  a 
deposit  corrtrol 
additive  prxx  to  ttie 
sheet  lormtrig 
operatKxi  to  prevent 
scale  buildup  m  the 
manufacture  of  paper 
and  papertward  in 
contact  wnth  tood.  at  a 
level  rxjl  to  exceed 
0  075  percerrt  by 
wetghl  of  tr>e  dry 
paper  and  paperboard. 


Dated:  August  29, 1988. 

iohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(PR  Doc.  88-20031  Filed  9-1-88:  8:45  am] 

BILLING  CODE  4160-01-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[T.D.  8223J 

Income  Taxes;  Branch  Tax 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  Income  Tax  Regulations 
relating  to  the  branch  tax.  This 
regulation  will  provide  immediate 
guidance  to  taxpayers  concerning  the 
imposition  of  tax  on  profits  of  a  U.S. 
branch  of  a  foreign  corporation  that  is 
removed  from  the  branch  and  on 
interest  that  is  paid,  or  deemed  paid,  by 
the  branch.  The  text  of  the  temporary 
regulations  set  forth  in  this  document 
also  serves  as  the  text  of  proposed 
regulations  cross-referenced  in  the 
notice  of  proposed  rulemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 

EFFECTIVE  DATE:  These  regulations  are 
effective  for  taxable  years  beginning 
afier  December  31, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  M.  Elliott  of  the  Office  of  the 
Associate  Chief  Counsel  (International), 
within  the  Office  of  the  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  Attention:  CC:LR:T  (C-ni 
979-86)  (202-568-6457,  not  a  toll-free 
call). 


BEST  COPY  AVAILABLE 
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SUPPLEMENTARY  INFORMATION: 
Paperworii  Reduction  Act 

This  regulation  is  being  issued  without 
prior  notice  and  public  procedure 
pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  For  this 
reason,  the  collection  of  information 
contained  in  this  regulation  has  been 
reviewed  and,  pending  receipt  and 
evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  control  number 
1545-1070. 

The  estimated  annual  burden  per 
respondent/recordkeeper  varies  from  .1 
hour  to  10.5  hours  depending  on 
individual  circumstances,  with  an 
estimated  average  of  .3  hour. 

For  further  information  concerning 
this  collection  of  information,  and  where 
to  submit  comments  on  this  collection  of 
information  and  the  accuracy  of  the 
estimated  burden,  and  suggestions  for 
reducing  this  burden,  please  refer  to  the 
preamble  to  the  cross-reference  notice 
of  proposed  rulemaking  published  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 

Background 

This  document  contains  temporary 
Income  Tax  Regulations  under  section 
884  of  the  Internal  Revenue  Code  of 
1986.  This  section  was  added  to  the 
Code  by  section  1241  of  the  Tax  Reform 
Act  of  1988  (Pub.  L  99-514. 100  Stat. 
2085,  2576). 

Need  for  Temporary  Regidiations 

The  proper  application  of  section  884 
is  dependent  upon  the  Internal  Revenue 
Service's  detailed  speciHcations  of  the 
manner  in  which  the  requirements  of  the 
statute  will  be  administered.  These 
regulations  are  necessary  to  provide 
taxpayers  with  immediate  guidance  in 
the  application  of  section  884,  as  added 
to  the  Code  by  section  1241  of  the  Tax 
Reform  Act  of  1986  (Pub.  L.  99-514, 100 
Stat.  2085.  2576). 

Explanation  of  Provisions 

Branch  Profits  Tax 

Section  1.884-lT{b)  provides  rules  for 
computing  the  dividend  equivalent 
amount,  the  base  on  which  the  branch 
profits  tax  is  imposed.  The  dividend 
equivalent  amount  is  a  foreign 
corporation's  effectively  connected 
earnings  and  profits  for  the  taxable  year 
reduced  by  any  Increase  in  U.S.  net 
equity  during  the  taxable  year  or 
increased  by  any  decrease  in  U.S.  net 
equity  during  the  taxable  year.  An 
increase  in  U.S.  net  equity  is  treated  as 
a  reinvestment  of  effectively  connected 
earnings  and  promts  in  a  U.S.  trade  or 
business  and  a  decrease  in  U.S.  net 
equity  is  generally  treated  as  a 


disinvestment  of  effectively  connected 
earnings  and  profits  accumulated  in 
prior  years.  However,  an  increase  in  the 
dividend  equivalent  amount  is  limited  to 
post-1986  effectively  connected  earnings 
and  profits  of  a  foreign  corporation  that 
have  not  been  previously  subject  to  the 
branch  profits  tax  (non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits). 

Section  1.884-lT(c)  defines  the  term 
"U.S.  net  equity"  as  a  foreign 
corporation's  U.S.  assets  reduced  by  its 
U.S.  liabilities. 

Under  §  1.884-lT(d).  property  is  a  U.S. 
asset  if  all  of  the  income  from  its  use 
and  all  the  gain  from  its  disposition  on 
the  date  on  which  a  determination  is 
made  (if  used  or  sold  at  a  gain  on  that 
determination  date),  would  be  income 
that  is  effectively  connected  with  the 
conduct  of  a  U.S.  trade  or  business. 
Rules  are  given  for  specific  types  of 
property,  such  as  depreciable  property, 
inventory,  U.S.  real  property  interests, 
and  partnership  interests.  The  amount 
taken  into  account  as  a  U.S.  asset  with 
respect  to  property  is  the  adjusted  basis 
of  the  property  for  purposes  of 
computing  earnings  and  profits. 

Section  1.884-lT(d)(ll)  provides  that 
a  foreign  corporation  may  elect  to  treat 
a  limited  amount  of  marketable 
securities  as  U.S.  assets.  The  purpose  of 
this  election  is  to  provide  relief  from  the 
requirement  that  effectively  connected 
earnings  and  profits  be  reinvested  as  of 
the  close  of  the  year.  Income  from  the 
securities  is  treated  as  effectively 
connected  with  the  conduct  of  a  U.S. 
trade  or  business. 

Section  1.884-lT(d)(13)  enumerates 
certain  types  of  property  that  are  not 
treated  as  U.S.  assets  even  though  the 
property  would  otherwise  qualify  as 
U.S.  assets  under  §  1.884-lT(d).  Such 
property  includes  property  that 
produces  income  that  is  effectively 
connected  with  the  conduct  of  a  U.S. 
trade  or  business  but  does  not  produce 
effectively  connected  earnings  and 
profits?  and  property  that  is  acquired  or 
used  to  artificially  increase  U.S.  net 
equity. 

Under  §  1.884-lT(e),  "U.S.  liabilities" 
are  determined  on  the  basis  of 
fungibility.  i.e.,  as  the  product  of  a 
foreign  corporation's  U.S.  assets  at  the 
close  of  the  taxable  year  and  either  the 
ratio  of  the  foreign  corporation's 
worldwide  liabilities  at  the  close  of  the 
taxable  year  to  its  worldwide  assets  at 
the  close  of  the  taxable  year  or,  if  the 
foreign  corporation  computes  its  interest 
deduction  using  a  fixed  ratio  of 
liabilities  to  assets  under  S  1.882- 
5(b)(2)(i),  the  fixed  ratio.  A  special  rule 
is  provided  for  computing  the  liabilities 
of  a  foreign  corporation  that  is  a  partner 


in  a  partnership.  Under  an  ai.ti-abuse 
rule,  an  artificial  decrease  in  the  U.S. 
habilities  of  the  foreign  corporation  is 
disregarded. 

As  an  alternative  to  fungibility,  a 
booking  method  was  considered  for 
determining  U.S.  liabilities.  However, 
the  regulations  adopt  the  fungibility 
approach  for  several  reasons.  First, 
section  884(c)(2)(C]  provides  that  the 
regulations  defining  U.S.  liabilities  shall 
be  consistent  with  the  allocation  of 
deductions  under  section  882(c)(1). 
Second,  fungibility  is.  in  general,  more 
consistent  with  the  principles  of  the 
branch  profits  tax.  Because  U.S.  assets 
are  generally  defined  as  assets  that 
produce  effectively  connected  earnings 
and  profits,  which  is  the  base  for  the 
branch  profits  tax,  the  regulations  define 
U.S.  liabilities  as  liabilities  that  produce 
deductions  that  reduce  effectively 
connected  earnings  and  profits. 

Under  the  regulations,  a  foreign 
corporation's  U.S.  liabilities  may  shift  as 
a  function  of  the  amount  of  profits 
generated  by  its  U.S.  assets  relative  to 
the  profits  generated  by  its  foreign 
assets.  Thus,  if  the  U.S.  assets  have  a 
higher  profit  rate  than  the  foreign  assets, 
the  U.S.  assets  will  attract  more 
liabilities  than  the  foreign  assets.  In 
such  a  case,  U.S.  net  equity  may  not 
increase  sufficiently  to  reduce  the 
divided  equivalent  amount  to  zero  even 
though  all  the  current  earnings  remain 
invested  in  the  U.S.  trade  or  business. 
On  the  other  hand,  if  the  foreign  assets 
have  a  higher  profit  rate  than  the  U.S. 
assets,  a  corporation  may  not  have  a 
dividend  equivalent  amount  even  though 
it  repatriates  some  of  its  current 
earnings.  These  results  occur  because 
the  regulations  view  liabilities  as 
fungible,  i.e.,  as  supporting  all  the  assets 
of  the  foreign  corporation.  If  U.S.  assets 
increase  relative  to  foreign  assets,  the 
U.S.  trade  or  business  would  be  treated 
as  assuming  a  larger  share  of  the  foreign 
corporation's  worldwide  liabilities.  If 
the  U.S.  trade  or  business  were 
conducted  in  a  separate  domestic 
subsidiary,  such  assumption  would  be 
treated  as  a  dividend  distribution  by  the 
subsidiary  to  its  foreign  parent  to  the 
extent  of  the  liabilities  assumed.  If  the 
U.S.  trade  or  business  is  conducted  in  a 
branch,  the  assumption  of  additional 
liabihties  by  the  branch  will  reduce  U.S. 
net  equity  and  give  rise  to  a  dividend 
equivalent  amount.  Similarly,  if  foreign 
assets  increase  relative  to  U.S.  assets, 
the  foreign  operations  can  be  viewed  as 
assuming  a  larger  share  of  the 
corporation's  worldwide  liabilities.  In 
that  case  the  assumption  is  equivalent  to 
a  capital  contribution  to  the  U.S.  trade 
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or  business,  and  results  in  an  increase  in 
U.S.  net  equity. 

Section  1.884-lT(f){l)  defines  the  term 
"effectively  connected  earnings  and 
profits"  to  mean  earnings  and  profits 
attributable  to  income  that  is  effectively 
connected  with  the  conduct  of  a  U.S. 
trade  or  business.  The  regulations  do  not 
reflect  the  amendment  in  H.R.  4333,  S. 
2238. 100th  Cong..  2d  Sess.  (hereinafter 
the  "technical  corrections  bill")  dealing 
with  certain  unearned  premium 
reserves. 

Section  1.884-lT{f)(2)  enumerates 
certain  types  of  effectively  connected 
income  that  do  not  produce  effectively 
connected  earnings  and  profits.  This 
income  includes  certain  income  derived 
from  the  operation  of  ships  or  aircraft 
that  is  excluded  from  gross  income 
under  section  883(a)(1)  or  883(a)(2),  gain 
on  the  disposition  of  stock  of  a  domestic 
corporation  that  is  treated  as  a  U.S.  real 
property  interest,  and  income  that  is 
exempt  from  tax  under  section  892. 

Section  1.884-lT(f)(3)  requires  that,  in 
determining  a  foreign  corporation's 
effectively  connected  earnings  and 
profits,  deductions  and  other 
adjustments  be  allocated  and 
apportioned  under  the  principles  of 
§  1.861-8  between  income  that  is 
effectively  connected  with  a  U.S.  trade 
or  business  and  produces  effectively 
connected  earnings  and  profits  and 
income  that  is  effectively  connected 
with  a  U.S.  trade  or  business  but  does 
not  produce  effectively  connected 
earnings  and  profits. 

Section  1.804-lT(g)  provides  special 
rules  for  the  calculation  of  effectively 
connected  earnings  and  profits  and  U.S. 
assets  of  foreign  corporations  carrying 
on  an  insurance  business  in  the  United 
States. 

Consistent  with  Notice  87-56, 1987-2 
C.B.  387,  §  1.884-lT(h)  provides  rules  for 
the  application  of  the  branch  profits  tax 
to  a  foreign  corporation  that  is  a 
qualified  resident  (as  defined  in  §  1.884- 
5T)  of  a  country  with  which  the  United 
States  has  an  income  tax  treaty.  Section 
1.884-lT(h)(l)  provides  that  a  foreign 
corporation  that  is  a  resident  of  a 
country  with  which  the  United  States 
has  an  income  tax  treaty  may  claim  an 
exemption  or  rate  reduction  with  respect 
to  a  dividend  equivalent  amount  for  the 
taxable  year  only  if  either  (1)  the  foreign 
corporation  is  a  qualified  resident  of  the 
treaty  country  because  its  stock  is 
primarily  and  regularly  traded  on  an 
established  securities  market  in  its 
country  of  residence  or  in  the  United 
States  (within  the  meaning  of  §  1.884- 
5T(d)),  or  it  is  engaged  in  an  active  trade 
or  business  in  its  country  of  residence 
(within  the  meaning  of  §  1.884-5T(e)),  or 
it  has  obtained  a  ruling  described  in 


§  1.884-5T{f),  or  (2)  it  meets,  with 
respect  to  the  dividend  equivalent 
amount,  the  requirements  of  a  limitation 
on  benefits  article  in  an  income  tax 
treaty  and  the  article  entered  into  force 
after  December  31, 1986.  A  foreign 
corporation  that  is  a  qualified  resident 
of  its  country  of  residence  because  it 
meets  the  stock  ownership  and  base 
erosion  requirements  of  §  1.884-5T  (b) 
and  (c)  is  required  to  establish  its 
qualified  residence  status  for  a  36-month 
period  which  includes  the  year  in  which 
the  dividend  equivalent  amount  arises. 
A  foreign  corporation  that  fails  that 
requirement  and  is  not  otherwise  a 
qualified  resident  on  other  grounds  may 
claim  treaty  benefits  only  with  respect 
to  the  portions  of  its  dividend  equivalent 
amount  that  are  attributable;  on  a  last- 
in-first-out  basis,  to  taxable  years  in 
which  it  was  a  qualified  resident. 

Section  1.884-lT(h)(3)  provides  that 
the  branch  profits  tax  will  not  be 
imposed  on  the  portion  of  the  dividend 
equivalent  amount  with  respect  to  which 
a  foreign  corporation  satisfies  the 
qualified  residence  requirements 
(including  the  36-month  test  where 
applicable)  for  a  counL-y  listed  in  that 
section,  so  long  as  the  income  tax  treaty 
between  the  United  States  and  the 
country,  as  in  effect  on  January  1, 1987, 
remains  in  effect  and  is  not  modified  by 
subsequent  agreement  to  expressly 
provide  for  the  imposition  of  the  branch 
profits  tax.  The  effect  on  the  branch 
profits  tax  of  non-discrimination 
provisions  in  income  tax  treaties  is 
currently  under  consideration  in 
connection  with  the  forthcoming 
Treasury  Department  study  of  the  tax 
treaty  program. 

Section  1.884-lT{h)(4)  provides  that  a 
foreign  corporation  that  is  a  qualified 
resident  of  a  country  with  which  the 
United  States  has  an  income  tax  treaty 
but  that  is  not  entitled  to  exemption 
from  the  branch  profits  tax  under 
§  1.884-lT(h)(3)  may  claim  treaty 
benefits  such  as  a  reduction  in  the  rate 
of  the  branch  profits  tax.  The  section 
lists  the  rate  of  tax  on  qualified 
residents  under  existing  income  tax 
treaties  and  provides  rules  for 
corporations  that  are  qualified  residents 
of  Canada. 

Section  1.884-lT(h)(5)  reserves  with 
respect  to  benefits  under  treaties  other 
than  income  tax  treaties  (such  as 
Friendship.  Commerce  and  Navigation 
treaties)  in  view  of  provisions  in  the 
technical  corrections  bill. 

Section  1.884-lT(i)  provides  that,  if  a 
foreign  corporation  and  a  domestic 
corporation  are  stapled  entities  within 
the  meaning  of  section  269B(c)(2).  the 
foreign  corporation  shall  nonetheless  be 


treated  as  a  foreign  corporation  for  all 
purposes  of  the  branch  tax. 

Special  Rules  for  the  Termination  or 
Incorporation  of  a  U.S.  Trade  or 
Business  or  the  Liquidation  or 
Reorganization  of  a  Foreign  Corporation 
or  its  Domestic  Subsidiary 

Section  1.884-2T  contains  rules 
announced  in  Notice  66-17, 1986-2  C.B. 
379.  it  provides  special  exemption  rules 
for  a  foreign  corporation  that  completely 
terminates  all  of  its  U.S.  trade  or  . 
business  as  well  as  rules  for  the 
application  of  the  branch  profits  tax  in 
the  case  of  the  tax-free  reorganization  or 
liquidation  of  a  foreign  corporation  with 
a  U.S.  trade  or  business,  the  tax-free 
incorporation  of  a  U.S.  trade  or  business 
of  a  foreign  corporation,  and  certain 
transactions  with  respect  to  a  domestic 
subsidiary  of  a  foreign  parent 
corporation. 

Under  §  1.884-2T(a)(l),  a  foreign 
corporation's  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively 
cormected  earnings  and  profits  are 
extinguished  as  a  result  of  a  complete 
termination  of  all  of  the  U.S.  trade  and 
business  of  a  foreign  corporation. 

Section  1.884-2T(a)(2)  states  the  four 
conditions  for  a  foreign  co.TJoration  to 
completely  terminate  all  of  its  U.S.  trade 
and  business  with  respect  to  a  particular 
taxable  year:  (1)  At  the  end  of  that  year, 
it  must  have  no  U.S.  assets;  (2)  for  the 
following  three  taxable  years,  it  must 
have  no  income  that  is  effectively 
connected  with  the  conduct  of  a  U.S. 
trade  or  business  (other  than  by  reason 
of  section  864  (c)(6)  or  (c)(7)):  (3)  for  the 
following  three  taxable  years,  neither 
itself  nor  a  related  corporation  may  use. 
directly  or  indirectly,  any  of  the  U.S. 
assets  of  the  terminated  U.S.  trades  or 
businesses,  or  property  attributable  to 
such  property  or  to  the  foreign 
corporation's  effectively  connected 
earnings  and  profits  earned  in  the  year 
of  complete  termination  of  a  U.S.  t'ade 
or  business;  and  (4)  the  foreign 
corporation  must  waive  the  period  of 
limitations  for  the  year  of  complete 
terminafion. 

Under  §  1.884-2T(b),  a  foreign 
corporation  may  elect,  for  a  maximum 
two-year  period,  to  treat  marketable 
securities  as  U.S.  assets.  This  election  is 
a  special  relief  measure  designed  for 
foreign  corporations  that  may  have 
liquidated  all  of  their  U.S.  assets  or 
retired  them  from  use  in  a  U.S.  trade  or 
business  but  continue  to  hold  cash  or 
property  with  the  expectation  of 
continuing  a  U.S.  trade  or  business  in 
the  near  futiu-e.  The  procedures  applying 
to  this  election,  including  transitional 
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rules,  and  its  ei^ects,  are  similar  to  the 
election  for  expansion  capital  in  S  1-884- 
lT(d)(ll). 

Section  1.884-2T(c)  recognizes  that  the 
branch  profits  tax  generally  should  not 
be  imposed  with  respect  to  the  transfer 
of  U.S.  assets  by  a  foreign  corporation 
merely  as  a  result  of  a  non-divisive  tax- 
free  reorganization  (into  a  domestic  or 
foreign  corporation)  or  liquidation 
described  in  section  381(a).  On  the  other 
hand,  S  1.884-2T(c)  reflects  the  fact  that 
a  foreign  corporation  that  reorganizes 
does  not  completely  terminate  its  U.S. 
trade  and  business  and,  therefore, 
cannot  escape  branch  profits  tax 
liability  under  the  complete  termination 
rules.  That  section  provides  rules  for 
computing  the  dividend  equivalent 
amount  of  the  foreign  corporation  and 
its  transferee  in  the  year  of  the 
transaction  and  subsequent  taxable 
years. 

Consistent  with  Notice  86-17. 1986-2 
C.B.  379,  §  1.884-2T(d)  provides  that  a 
foreign  corporation  may  transfer  part  or 
all  of  its  U.S.  assets  to  a  domestic 
corporation  in  a  section  351(a)  transfer 
without  branch  profits  tax  consequences 
provided  that  the  foreign  corporation 
owns,  after  the  transaction,  and  without 
regard  to  other  transferors,  at  least  80 
percent  of  the  voting  stock  and  value  of 
the  transferee,  the  transferee  agrees  to 
be  allocated  an  amount  of  the  foreign 
corporation's  effectively  connected 
earnings  and  proHts  and  non-previously 
taxed  accumulated  effectively 
connected  earnings  and  profits  in 
proportion  to  the  U.S.  assets  transferred, 
and  the  foreign  corporation  agrees  to  an 
increase  in  its  dividend  equivalent 
amount  in  the  event  of  its  disposition  of 
the  stock  or  securities  of  the  transferee 
received  in  the  exchange. 

Section  1.884-2T(e)  provides  special 
riJes  for  certain  transactions  with 
respect  to  a  domestic  subsidiary  of  a 
foreign  corporation. 

Interaction  of  the  Branch  Profits  Tax 
and  Second-Tier  Withholding 

Section  1.884-3T  reserves  with  respect 
to  the  interaction  of  the  branch  profits 
tax  and  second-tier  withholding  in  view 
of  the  technical  corrections  bill. 

Branch-Level  Interest  Tax 

Section  1.884-4T(a)  provides  that,  for 
purposes  of  sections  871,  881, 1441  and 
1442,  interest  paid  by  a  U.S.  trade  or 
business  (within  the  meaning  of  §  1.884- 
4T(b))  of  a  foreign  corporation  that  is 
engaged  in  trade  or  business  in  the 
United  States  is  treated  as  paid  by  a 
domestic  corporation.  The  technical 
corrections  bill  would  make  §  1.884- 
4T(a)  effective  for  all  purposes  of 
Subtitle  A  of  the  Internal  Revenue  Code 


but  this  provision  has  not  been 
incorporated  in  the  regulations.  Such 
interest  is  subject  to  withholding  under 
section  1441  or  1442  unless  exempt 
under  the  Code  or  an  income  tax  treaty. 
A  foreign  corporation  is  treated  as 
engaged  in  trade  or  business  in  the 
United  States  if.  during  the  taxable  year, 
it  has  U.S.  assets  (as  defined  in  §  1.884- 
lT(d)]  or  gross  income  that  is  effectively 
connected  with  the  conduct  of  a  U.S. 
trade  or  business.  The  regulations  do  not 
incorporate  the  technical  corrections 
bill's  provision  that  would  exempt 
interest  paid  by  an  international 
organization  from  the  branch  tax  on 
interest. 

Section  1.884-4T(a)(2)  provides 
generally  that,  if  the  interest  allowable 
as  a  deduction  under  §  1.882-5  in 
computing  a  foreign  corporation's 
effectively  connected  taxable  income 
exceeds  certain  interest  paid  by  a  U.S. 
trade  or  business  of  the  foreign 
corporation,  the  excess  shall  be  treated 
as  interest  paid  to  the  foreign 
corporation  by  a  wholly-owned 
domestic  corporation  and  shall  be 
subject  to  tax  under  section  881(a). 

Section  1.884-4T(a)(3)  provides  that 
the  term  "interest"  includes  original 
issue  discount,  as  defined  in  section 
1273(a)(1). 

Section  1.884-4T(b)(l)  defines  the 
term  "interest  paid  by  a  U.S.  trade  or 
business"  as  interest  that  is  paid  with 
respect  to  one  of  four  classes  of 
liabilities.  The  first  class  consists  of 
liabilities  identified  as  habihties  of  a 
U.S.  trade  or  business  on  the  foreign 
corporation's  books.  The  remaining 
classes  generally  consist  of  liabilities 
that  are  treated  as  liabilities  of  a  U.S. 
trade  or  business  for  regulatory  or 
income  tax  purposes,  that  are 
predominantly  secured  by  U.S.  assets,  or 
that  give  rise  to  certain  nondeductible 
interest,  such  as  capitalized  interest, 
that  is  related  to  U.S.  assets. 

Section  1.884-4T(b)(2)  generally 
requires  that  interest  with  respect  to  the 
class  of  liabilities  that  is  booked  to  the 
U.S.  trade  or  business  must  be  treated 
as  interest  paid  by  a  U.S.  trade  or 
business  in  all  subsequent  years. 

Section  1.884-4T(b)(3)  provides 
generally  that  liabilities  in  the  class  of 
liabilities  booked  to  the  U.S.  trade  or 
business  will  not  give  rise  to  interest 
paid  by  a  U.S.  trade  or  business  of  a 
foreign  corporation  if  the  foreign 
corporation  receives  a  tax  benefit  from  a 
foreign  country  with  respect  to  the 
interest  that  is  inconsistent  with  the 
treatment  of  the  interest  as  paid  by  a 
U.S.  trade  or  business,  the  liability  is 
incurred  in  the  ordinary  course  of  a 
trade  or  business  conducted  by  the 
foreign  corporation  outside  the  United 


States  (subject  to  a  special  rule  for  bank 
deposits  over  $100,000),  or  the  liability  is 
predominantly  secured  by  assets  that 
are  not  U.S.  assets. 

Section  1.884-*T(b)(4)  provides  that 
interbranch  liabiUties  are  not  treated  as 
interest  paid  by  a  U.S.  trade  or  business. 

Section  1.884-4T(b)(5)  generally 
requires  that  if  80  percent  or  more  of  a 
foreign  corporation's  assets  are  U.S. 
assets,  the  amount  of  interest  paid  by  a 
U.S.  trade  or  business  will  be  increased, 
if  necessary,  to  equal  the  foreign 
corporation's  interest  deduction  under 
§  1.882-5  and  its  nondeductible  interest. 
Where  a  foreign  corporation  conducts 
its  business  primarily  in  the  United 
States,  it  comports  more  closely  with 
economic  reality  to  treat  the  foreign 
corporation's  interest  payments  as  being 
made  from  a  domestic  corporation  to  the 
actual  recipients  of  the  interest 
payments  [i.e.,  as  interest  paid  by  a  U.S. 
trade  or  business)  rather  than  to  the 
foreign  corporation  [i.e.,  as  excess 
interest). 

SecUon  1.884-4T(b)(6)  generally 
provides  for  a  reduction  in  interest  paid 
by  a  U.S.  trade  or  business  of  a  foreign 
corporation  where  such  interest  exceeds 
the  amount  of  the  interest  deduction 
allowed  to  the  foreign  corporation  under 
S  1.882-5  and  the  amount  of  any 
nondeductible  interest  paid  by  a  U.S. 
trade  or  business  during  the  taxable 
year.  Ordering  rules  are  given  for  the 
reduction. 

Section  1.884-4T(b)(7)  permits  a 
foreign  corporation  to  elect  to  reduce  its 
excess  interest  by  the  amount  of  interest 
paid  by  a  U.S.  trade  or  business  that 
accrues  in  a  different  taxable  year  than 
the  year  in  which  the  interest  is  paid. 
Under  this  election,  the  interest  is 
treated  as  interest  paid  by  a  U.S.  trade 
or  business  in  the  earlier  of  the  year  it  is 
paid  or  accrues.  This  election  prevents 
the  same  interest  payment  from  being 
included  as  both  interest  paid  by  a  U.S. 
trade  or  business  and  excess  interest. 

Section  1.884-4T(b)(8)  describes  the 
effect  of  treaties  on  interest  paid  by  a 
U.S.  trade  or  business.  Section  1.884- 
4T(b)(8)(i)  generally  provides  that  relief 
is  available  under  the  payor  foreign 
corporation's  income  tax  treaty  only  if 
the  foreign  corporation  is  a  qualified 
resident  (as  defined  in  §  1.884-5T(a))  of 
the  treaty  country  for  the  taxable  year  in 
which  the  interest  is  paid  or  for  the  prior 
year  and  the  protion  of  the  current  year 
that  ends  with  the  date  of  payment,  or 
meets  the  requirements  of  the  treaty's 
limitation  on  benefits  article  and  the 
article  entered  into  force  after  December 
31, 1986.  Section  1.884-^T{b)(8)(ii) 
generally  provides  that  relief  is 
available  under  a  recipient  foreign 
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corporation's  income  tax  treaty  under 
the  tests  described  in  the  preceding 
sentence  applied  with  respect  to  the 
recipient.  Section  1.884-4T(b){8)(iii) 
reserves  with  respect  to  the  effect  of 
treaties  other  than  income  tax  treaties 
(such  as  Friendship,  Commerce  and 
Navigation  treaties)  on  interest  paid  by 
a  U.S.  trade  or  business  in  view  of  the 
pending  technical  corrections  bill. 

Section  1.884-4T(c)  provides  rules  for 
the  computation  of  the  tax  on  excess 
interest  Section  1.884-4T(c)(2)  provides 
generally  that  a  foreign  corporation's 
distributive  share  of  partnership  interest 
will  reduce  the  foreign  corporation's 
excess  interest.  Under  this  rule,  interest 
paid  by  the  partnership  is  treated  as  if  it 
were  paid  directly  by  the  foreign 
corporation  for  purposes  of  determining 
the  amount  of  the  foreign  corporation's 
excess  interest,  and  interest  paid  by  the 
partnership  is  not  subject  to  taxation 
both  under  section  871(a)  or  881  and  as 
excess  interest. 

Section  1.884-4T(c)(3)  provides  that 
excess  interest  of  a  foreign  corporation 
that  is  a  qualified  resident  of  a  treaty 
country  is  taxed  at  a  rate  not  exceeding 
the  reduced  rate  of  tax  or  exemption 
provided  under  such  treaty  for  interest 
paid  by  a  domestic  corporation  to  a 
resident  of  the  treaty  country.  However, 
exemptions  or  reduced  rates  of  tax 
under  treaty  provisions  dealing  with 
interest  paid  by  a  resident  of  the  treaty 
country  do  not  apply  to  excess  interest. 
The  regulations  reserve  with  respect  to 
treaties  other  than  income  tax  treaties. 
Section  1.884-4T(c)(3)  does  not  address 
the  effect,  if  any,  of  non-discrimination 
provisions  in  income  tax  treaties.  This 
issue  is  presently  under  consideration  in 
connection  with  the  forthcoming 
Treasury  Department  study  of  the  tax 
treaty  program. 

Qualified  Resident 

Section  1.884-5T(a)  provides  that  a 
foreign  corporation  that  is  a  resident  of 
a  foreign  country  for  purposes  of  an 
income  tax  treaty  if  a  qualiHed  resident 
of  that  country  if  either  (1)  it  meets  a 
stock  ownership  and  base  erosion  test; 
(2)  it  is  publicly-traded  in  its  country  of 
residence  or  in  the  United  States;  (3)  it  is 
engaged  in  the  active  conduct  of  a  trade 
or  business  in  its  country  of  residence; 
or  (4)  it  obtains  a  ruling  that  its 
establishment  or  maintenance  in  its 
country  of  residence  is  not  for  the 
purpose  of  obtaining  treaty  benefits. 

Section  1.884-5T(b)(l)  provides 
generally  that  a  foreign  corporation 
meets  the  ownership  test  if  at  least  50 
percent  (by  value)  of  its  stock  is  owned 
by  individual  residents  of  the  foreign 
corporation's  country  of  residence,  or  by 
U.S.  citizens  or  residents,  during  at  least 


half  of  the  number  of  days  in  the  foreign 
corporation's  taxable  year  and  it  obtains 
the  documentation  required  under 
S  1.884-5T(b)(3)  to  show  that  the 
ownership  test  has  been  met.  The 
technical  corrections  bill  would  require 
more  than  50  percent  qualified 
ownership. 

Section  1.884-5T(b)(2)  sets  forth 
constructive  ownership  rules  under 
which  stock  owned  by  entities  is  treated 
as  owned  by  individuals.  Section  1.884- 
5'^(b)(2)(i)  provides  rules  for  determining 
the  extent  to  which  stock  owned 
indirectly  by  an  individual  through  a 
corporation,  partnership,  trust  or  estate 
is  treated  as  being  owned  by  the 
individual.  Section  1.884-5T(b)(2)(ii) 
treats  stock  owned  by  the  government  of 
a  country  as  if  it  were  owned  by 
individual  residents  of  that  country. 

Section  1.884-5T(b)(2)(iii)  generally 
treats  stock  owned  by  a  corporation  that 
is  publicly  traded  in  its  country  of 
residence  as  if  it  were  owned  by 
individual  residents  of  that  country. 
Section  1.884-5T(b)(2)(iv)  generally 
treats  a  class  of  stock  of  a  corporation 
that  is  publicly  traded  in  the 
corporation's  country  of  residence  as  if 
it  were  owned  by  individual  residents  of 
that  country. 

Section  1.884-5T(b)(3)  indicates  the 
documentation  a  foreign  corporation  is 
required  to  obtain  in  order  to  establish 
that  it  satisfies  the  ownership  test.  This 
documentation  may  take  one  of  two 
forms:  Individual  documentation 
(certification  of  the  individual's  direct  or 
indirect  stock  ownership  and  residency) 
or  an  intermediary  verification 
statement  (certification  by  an 
intermediary  that  owns  (directly  or 
indirectly)  stock  of  the  foreign 
corporation  that  it  holds  individual 
documentation  from  an  indirect 
individual  shareholder  of  the  foreign 
corporation).  The  purpose  of  the 
intermediary  verification  statement  is  to 
permit  an  individual  who.  owns  stock  in 
a  foreign  corporation  through  a  nominee, 
holding  company,  or  other  entity  to 
preserve  anonymity  vis-a-vis  the  foreign 
corporation.  Where  stock  of  a  foreign 
corporation  is  held  indirectly  by  an 
individual,  any  intermediaries  standing 
in  the  chain  of  the  individual's 
ownership  of  stock  in  a  foreign 
corporation  must  furnish  an 
intermediary  ownership  statement 
declaring  its  direct  ownership  of  another 
intermediary  m  the  chain  of  ownership 
or  its  direct  ownership  of  the  stock  of 
the  foreign  corporation. 

Section  1.884-5T(c)  describes  the  base 
erosion  test,  which  generally  requires 
that  not  more  than  50  percent  of  a 
foreign  corporation's  income  for  the 
taxable  year  be  used  to  meet  liabilities 


to  persons  who  are  not  residents  (or,  in 
the  case  of  foreign  corporations, 
qualified  residents)  of  the  foreign 
corporation's  country  of  residence  and 
who  are  not  U.S.  citizens  or  residents 
(or,  in  the  case  of  corporations,  qualified 
residents). 

Section  1.884-5T(d)  prescribes  rules 
under  which  a  foreign  corporation 
whose  stock  is  primarily  and  regularly 
traded  on  one  or  more  established 
securities  markets  in  the  foreign 
corporation's  country  of  residence  or  the 
United  States  is  treated  as  a  qualified 
resident  of  its  country  of  residence.  In 
addition,  a  foreign  corporation  is  treated 
as  a  qualified  resident  of  its  country  of 
residence  if  90  percent  of  its  stock  (by 
value  and  voting  power)  is  owned  by 
another  corporation  that  is  a  resident  of 
the  same  foreign  country  and  whose 
stock  is  primarily  and  regularly  traded 
on  one  or  more  established  securities 
markets  in  that  country  or  in  the  United 
States. 

Section  1.884-5T(d){2)(i)  defines  the 
term  "established  securities  market"  to 
include  a  foreign  securities  exchange 
that  is  officially  recognized  or 
supervised  by  "  governmental  authority 
in  the  country  in  which  the  exchange  is 
located,  is  the  principal  exchange  in  that 
country,  and  has  an  annual  share 
turnover  exceeding  $1  billion.  A 
domestic  exchange  that  is  a  national 
securities  exchange  registered  under  the 
Securities  Act  of  1934  and  a  domestic 
over-the-counter  market  are  also  treated 
as  established  securities  markets. 

Section  1.884-5T(d)(2)(v)  gives  the 
Commissioner  authority  to  treat  a 
foreign  securities  exchange  that  does 
not  come  within  the  definition  of  an 
established  securities  market  but  has 
the  attributes  of  such  a  market  as  an 
established  securities  market.  Similarly. 
§  1.884-5T(d)(2)(vi)  gives  the 
Commissioner  authority  to  disqualify  a 
foreign  securities  exchange  that  meets 
the  definition  of  an  established 
securities  exchange  but  does  not  have 
adequate  listing,  financial  disclosure  or 
trading  requirements,  or  does  not 
enforce  such  requirements. 

Section  1.884-5T(d){3)  provides  that 
stock  of  a  foreign  corporation  is 
primarily  traded  on  an  established 
securities  market  in  its  country  of 
residence  if  more  than  80  percent  of  the 
voting  power  and  value  of  the  stock  of 
the  foreign  corporation  is  listed  and 
regularly  traded  on  one  or  more 
established  securities  markets  and  the 
volume  of  trading  (on  a  class-by-class 
basis)  on  one  or  more  established 
securities  markets  in  the  country  of 
residence  and  in  the  United  States 
exceeds  the  volume  of  trading  on 
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established  securities  markets  in  any 
other  foreign  country. 

Section  1.8a4-5T(dH4Xi)  states  diat  a 
class  of  stock  is  regularly  traded  c»  an 
established  securities  market  if  stock  in 
that  class  is  traded,  other  than  in  de 
minimis  quantities,  on  at  least  60  days 
during  the  taxable  year  and  there  is  a 
turnover  during  the  taxable  year  equal 
to  at  least  30  percent  of  the  shares  in  the 
class.  In  the  case  of  a  foreign 
corporation  with  2,500  or  more 
shareholders  of  record,  the  turnover 
requirement  is  reduced  to  10  percent 

Under  §  1.884-5T[d)(4}(ii),  a  class  of 
stock  that  would  otherwise  be  treated  as 
regularly  traded  will  not  be  treated  as 
regulariy  traded  if  100  or  fewer  persons 
own  50  percent  or  more  of  the 
outstanding  shares  of  such  class. 

Section  1.884-5T(d](4}(iii)  contains  an 
anti-abuse  rule  that  disregards  trades 
between  related  persons  and  trades 
conducted  so  that  the  class  will  meet  the 
regularly  traded  requirement. 

Section  1.884-5T(e)  generally  provides 
that  a  foreign  corporation  is  treated  as  a 
qualified  resident  of  its  country  of 
residence  if  it  has  a  substantial  presence 
in  that  country  and  conducts  a  U.S. 
trade  or  business  that  is  an  integral  part 
of  a  trade  or  business  that  is  actively 
conducted  in  that  country. 

Section  1.884-5T(e)(2)  states  that  a 
foreign  corporation  is  engaged  in  the 
active  conduct  of  a  trade  or  business  if  it 
meets  the  requirements  of  the 
regulations  under  section  387(a)(3). 
Special  rules  are  provided  for  banks  and 
insurance  companies. 

Under  §  1.884-5T(e)(3),  whether  a 
foreign  corporation  has  a  substantial 
presence  in  its  country  of  residence  is 
determined  by  comparing  the  ratio  of 
the  assets,  gross  income  and  payroll 
expense  of  its  active  trades  or 
businesses  in  its  country  of  residence  to 
its  worldwide  assets,  gross  income  and 
payroll  expenses.  If  each  ratio  is  at  least 
equal  to  20  percent  and  the  average  of 
the  ratios  exceeds  25  percent,  the 
foreign  corporation  has  a  substantial 
presence  in  its  country  of  residence. 

Section  1.884-^T(e)(4)(i)  provides  that 
a  U.S.  trade  or  business  of  a  foreign 
corporation  is  an  integral  part  of  a  trade 
or  business  that  is  actively  conducted  by 
the  foreign  corporation  in  its  country  of 
residence  if  the  businesses  are 
comi^ementary  and  mutually 
interdependent  steps  in  the  production 
and  sale  or  lease  of  goods,  or  the 
performance  of  swvices.  If  the  U.S>.  trade 
or  business  sells  goods  that  are  not 
manufactured,  grown  or  extracted  by 
the  foreign  corporation  in  its  country  of 
residence,  the  business  in  no  event  shall 
be  treated  as  an  integral  part  of  a  trade 
or  business  actively  conducted  in  the 


foreign  corporation's  country  of 
residence  if  the  foreign  corporation  does 
not  take  phjrsical  possession  of  the 
goods  in  its  country  c^  residence. 

Section  1.88*-5f|:e}(4)(ii)  treats  a  U.S. 
trade  or  business  as  an  integral  part  of  a 
trade  or  business  that  is  actively 
conducted  by  a  foreign  corporation  in  its 
coimtry  of  residence  if  the  type  of  goods 
sold  or  services  performed  by  the  trade 
or  business  are  substantially  sold  for 
consumption  or  disposition  (or 
performed)  in  the  foreign  corporation's 
country  of  residence. 

Section  1.884-5T(f)  generally  gives  the 
Commissioner  authority  to  rule  that  a 
foreign  corporation  will  be  treated  as  a 
qualified  resident  of  its  country  of 
residence  if  the  Commissioner 
determines  that  the  establishment  or 
maintenance  of  the  foreign  corporation 
in  its  country  of  residence  does  not  have 
as  one  of  its  principal  purposes 
obtaining  benefits  under  the  income  tax 
treaty  between  the  United  States  and 
that  country. 

Special  Analyses 

It  has  been  determined  that  this 
temporary  regulation  is  not  a  major  rule 
as  defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  A  general  notice 
of  proposed  rulemaking  is  not  required 
by  5  U.S.C.  553  for  temporary 
regulations.  Therefore,  these  regulations 
do  not  constitute  regulations  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6]  and  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Drafting  Infonnation 

The  principal  author  of  these 
regulations  is  Richard  M.  Elliott  of  the 
Office  of  the  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations. 

List  of  Subjects 

26  CFR  1.861.1  through  1.997-1 

Income  taxes,  Corporate  deductions. 
Aliens,  Exports,  DISC,  Foreign 
investment  in  U.S.,  Foreign  tax  credit, 
FSC,  Sources  of  income,  U.S. 
investments  abroad. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoptioo  of  Amendments  to  the 
Regulatioos 

Accordingly.  26  CFR  Parts  1  and  602 
are  amended  as  follows: 


PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation  for 
Part  1  is  amended  by  adding  the 
following  citations: 

Authority:  26  U.S.C.  7805.  *  *  *  Sections 
1.884-OT  through  1.884-5T  also  issued  under 
26  U5.C.  884(g).  *  *  * 

Section  1.884-lT(d)  also  issued  under  26 
U.S.C.  884{cK2KA].  *  *  *  Section  1384-lT(e) 
also  issued  under  26  U.S.C.884{c](2)(B]  *  *  * 

Section  1.884-lT{dKl3)(i)  also  issued  under 
26 U.S.C. 8a4(c){2).  *  *  *  S€Ctionl.884-5T 
(e)  and  (f)  alto  issued  under  26  U.S.C. 
884(e)(4«Q. 

Par.  2.  New  §§  1.884-OT  through  1.884- 
5T  are  added  immediately  following 
§  1.883-1  to  read  as  follows: 

§  1.884-OT    Branch  Tax.  (temporary) 

(a)  Introduction.  Section  884  consists 
of  three  main  parts:  A  branch  profits  tax 
on  certain  earnings  of  a  foreign 
corporation's  U.S.  trade  or  business;  a 
branch-level  interest  tax  on  interest 
paid,  or  deemed  paid,  by  a  foreign 
corporation's  U.S.  trade  or  business;  and 
an  anti-treaty  shopping  rule.  For 
purposes  of  die  regulations  under 
section  884,  the  term  "a  U.S.  trade  or 
business"  includes  all  the  U.S.  trades  or 
businesses  of  a  foreign  corporation. 

(1)  The  branch  profits  tax.  Section 
1.884-lT  provides  rules  for  computing 
the  brandi  profits  tax  and  defines 
various  terms  that  affect  the 
computation  of  the  tax.  In  general, 
section  884(a)  imposes  a  30-percent 
branch  profits  tax  on  the  after-tax 
earnings  of  a  foreign  corporation's  U.S. 
trade  or  business  that  are  not  reinvested 
in  a  U.S.  trade  or  business  by  the  close 
of  the  taxable  year,  or  are  disinvested  in 
a  later  taxable  year.  Changes  in  the 
value  of  the  equity  of  the  foreign 
corporation's  U.S.  trade  or  business  are 
used  as  the  measure  of  whether  earnings 
have  been  reinvested  in,  or  disinvested 
from,  a  U.S.  trade  or  business.  An 
increase  in  the  equity  during  the  taxable 
year  is  generally  treated  as  a 
reinvestment  of  the  earnings  for  the 
current  taxable  yean  a  decrease  in  the 
equity  during  the  taxable  year  is 
generaUy  treated  as  a  disinvestment  of 
prior  year's  eamtnga  diat  have  not 
previously  been  subject  to  the  branch 
profits  tax.  The  amount  subject  to  the 
branch  profits  tax  for  the  taxable  year  is 
the  dividend  equivalent  amount  Section 
1.884-2T  contains  special  rules  relating 
to  the  effect  on  the  branch  profits  tax  of 
the  termination  or  incorporation  of  a 
U.S.  trade  or  business  or  the  liquidation 
or  reorganization  of  a  foreign 
corporation  or  its  domestic  subsidiary. 
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(2)  The  branch-level  Interest  tax. 
Section  1.884-4T  provides  rules  for 
computing  the  branch-level  interest  tax. 
In  general,  interest  paid  by  a  U.S.  trade 
or  business  (as  defined  in  §  1.884-4T(b)) 
of  a  foreign  corporation  is  treated  as  if  it 
were  paid  by  a  domestic  corporation 
and  may  be  subject  to  tax  under  section 
871(a)  or  881,  and  to  withholding  under 
section  1441  or  1442.  In  addition,  if  the 
interest  allowable  as  a  deduction  under 
§  1.882-5  in  computing  a  foreign 
corporation's  effectively  connected 
taxable  income  exceeds  certain  interest 
paid  by  a  U.S.  trade  or  business  of  the 
foreign  corporation,  the  excess  is  treated 
as  interest  paid  to  the  foreign 
corporation  by  a  wholly-owned 
domestic  corporation  and  is  subject  to 
tax  under  section  881(a). 

(3)  Qualified  residents.  Section  1.884- 
5T  provides  rules  for  determining 
whether  a  foreign  corporation  is  a 
qualified  resident  of  a  foreign  country. 
In  general,  a  foreign  corporation  must  be 
a  qualified  resident  of  a  foreign  country 
with  which  the  United  States  has  an 
income  tax  treaty  in  order  to  claim  an 
exemption  or  rate  reduction  with  respect 
to  the  branch  profits  tax,  the  branch- 
level  interest  tax,  and  the  tax  on 
dividends  paid  by  the  foreign 
corporation. 

(b)  Outline  of  topics  in  §§  1.884-lT 
through  1.884-5T.  This  paragraph  lists 
the  headings  in  §§  1.884-lT  through 
1.884-5T. 

§  1.884-JT    Branch  Profits  Tax.  (temporary) 

(a)  General  rule 

(b)  Dividend  equivalent  amount 

(1)  Definition 

(2)  Adjustment  for  increase  in  U.S.  net 
equity 

(3)  Adjustment  for  decrease  in  U.S.  net 
equity 

(i)  In  general 

(iij  Limitation  based  on  non-previously 
taxed  accumulated  effectively  connected 
earnings  and  profits 

(4)  Examples 

(c)  U.S.  net  equity 

(d)  U.S.  assets 

(1)  General  rule 

(2)  Depreciable  and  amortizable  property 

(3)  Inventory 

(4)  Receivables  arising  from  the  sale  of 
inventory,  performance  of  services,  or 
lease  of  properly 

(5)  U.S.  real  property  interests 
(i)  In  general 

(ii)  Shared  appreciation  loans  and  similar 
interests 

(6)  Money 

(7)  Installment  obligations 

(8)  Marketable  securities 

(9)  Partnership  interests 
(i)  General  rule 

(ii)  Computation  of  basis  in  partnership 
(iii)  Computation  of  share  of  partnership 
liabihties 


(iv)  Partnership  operated  to  increase  a 
foreign  corporation's  U.S.  assets 
artiPicially 
(v)  Example 

(10)  Trusts  and  Estates 

(11)  Election  to  treat  expansion  capital  as  a 
U.S.  asset 

(i)  General  rule 

(ii)  Treatment  of  income  from  deemed 

U.S.  assets 

(iii)  Method  of  election 

(iv)  Ruling  to  permit  an  increase  in 

expansion  capital  in  cases  of  involuntary 

conversion 

(12)  Losses  involving  U.S.  assets 

(13)  Property  that  is  not  a  U.S.  asset 

(i)  Property  that  does  not  give  rise  to 

effectively  connected  earnings  and 

profits 

(ii)  Section  864(c)(7)  property 

(iii)  Assets  acquired  to  increase  U.S.  net 

equity  artificially 

(14)  Examples 

(e)  U.S.  liabilities 

(1)  General  rule 

(2)  Liabilities  of  a  partnership 

(3)  Artificial  decrease  in  U.S.  liabilities 

(f)  Effectively  connected  earnings  and  profits 

(1)  In  general 

(2)  Income  that  does  not  produce 
effectively  connected  earnings  and 
profits 

(3)  Allocation  of  deductions  attributable  to 
income  that  does  not  produce  effectively 
connected  earnings  and  profits 

(4)  Examples 

(g)  Special  rule  for  foreign  insurance 

companies 
(h)  Corporations  resident  in  countries  with 
which  the  United  States  has  an  income 
tax  treaty 

(1)  General  rule 

(2)  Special  rules  for  foreign  corporations 
that  are  qualified  residents  on  the  basis 
of  their  ownership 

(i)  General  rule 

(ii)  Rules  of  application 

(3)  Exemptions  for  foreign  corporations 
resident  in  certain  countries  with  income 
tax  treaties  in  effect  on  January  1, 1987 

(4)  Modifications  with  respect  to  other 
income  tax  treaties 

(i)  Limitation  on  rate  of  tax 

(ii)  Limitations  other  than  rate  of  tax 

(iii)  Limitations  under  the  Canadian 

treaty 

(5)  Benefits  under  treaties  other  than 
income  tax  treaties 

(6)  Elxample 

(i)  Stapled  entities 
(jj  Effective  date 

§  1.884-2T  Special  rules  for  termination  or 
incorporation  of  a  U.S.  trade  or  business  or 
liquidation  or  reorganization  of  a  foreign 
corporation  or  its  domestic  subsidiary 
(temporary). 

(a)  Complete  termination  of  a  U.S.  trade  or 
business 

(1)  General  rule 

(2)  Operating  rules 

(i)  Definition  of  complete  termination 
(ii)  Waiver  of  period  of  limitations 
(iii)  Property  subject  to  reinvestment 
prohibition  rule 
(iv]  Related  corporation 


(v)  Direct  or  indirect  use  of  U.S.  assets 

(3)  Complete  termination  in  the  case  of  a 
section  338  election 

(4)  Complete  termination  in  the  case  of  a 
foreign  corporation  with  income  under 
section  864  (c)(6)  or  (c)|7) 

(5)  Coordination  with  second-level 
withholding  tax 

(b)  Election  to  remain  engaged  in  a  U.S.  trade 

or  business 

(c)  Liquidation,  reorganization,  etc.  of  a 

foreign  corporation 

(1)  Inapplicability  of  paragraph  (a)|l)  to 
section  381(a)  transactions 

(2)  Transferor's  dividend  equivalent 
amount  for  the  taxable  year  in  which  a 
section  381(a)  transaction  occurs 

(i)  U.S.  net  equity 

(ii)  Effectively  connected  earnings  and 

profits 

(iii)  Waiver  of  period  of  limitations  and 

transferee  agreement 

(3)  Transferor's  dividend  equivalent 
amount  for  any  taxable  year  succeeding 
the  taxable  year  in  which  the  section 
381(a)  transaction  occurs 

(4)  Earnings  and  profits  of  the  transferor 
carried  over  to  the  transferee  pursuant  to 
the  section  381(a)  transaction 

(i)  Amount 

(ii)  Retention  of  character 
(iii)  Treatment  of  distributions  by  a 
domestic  transferee  out  of  non- 
previously  taxed  accumulated  effectively 
connected  earnings  and  profits 

(5)  Determination  of  U.S.  net  equity  of  a 
transferee  that  is  a  foreign  corporation 

(6)  Special  rules  in  the  case  of  the 
disposition  of  stock  or  securities  in  a 
domestic  transferee  or  in  the  transferor 
(i)  General  rule 

(ii)  Operating  rule 

(d)  Incorporation  under  section  351 

(1)  In  general 

(2)  Inapplicability  of  paragraph  (aKl)  of 
this  section  to  section  351  transactions 

(3)  Transferor's  dividend  equivalent 
amount  for  the  taxable  year  in  which  a 
section  351  transaction  occurs 

(i)  U.S.  net  equity 

(li)  Effectively  connected  earnings  and 

profits 

(iii)  Limitation  on  dividend  equivalent 

amount 

(4)  Election  to  increase  earnings  and  profits 
(i)  General  rule 

(ii)  Amount  of  the  transferors  effectively 
connected  earnings  and  profits  and  non- 
previously  taxed  accumulated  effectively 
connected  earnings  and  profits  allocated 
to  the  transferee 
(iii)  Effect  of  election  on  transferor 

(5)  Dispositions  of  stock  or  securities  of  the 
transferee  by  the  transferor 

(i)  General  rule 

(ii)  Exception  for  certain  tax-free 

dispositions 

(iii)  Distribution  governed  by  section  355 

(iv)  Filing  of  statement 

(6)  Example 

(e)  Certain  transactions  with  respecl  to  a 

domestic  subsidiary 

(f)  Effective  date 
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§  1.884-37  Coordination  of  branch  profits  tax 
with  second- tier  withholding,  (temporary) 

§  1.884-^7  Branch-level  interest  tax. 
(temporary) 

(a)  General  rule 

(1)  Tax  on  interest  paid  by  a  U.S.  trade  or 
business 

(2)  Tax  on  excess  interest 

(3)  Original  issue  discount 

(4)  Example 

(b)  Intepesf  paid  by  a  U.S.  trade  or  business 

(1)  Definition  of  interest  paid  by  a  U.S. 
trade  or  business 

(2)  Requirement  that  all  interest  paid  with 
respect  to  certain  liabilities  be 
consistently  treated 

(3)  Liabilities  that  do  not  give  rise  to 
interest  paid  by  a  U.S.  trade  or  business 

(4)  Interbrancfa  interest  disregarded 

(5)  Special  rule  where  a  U.S.  business 
constitutes  80  percent  or  more  of  a 
foreign  corporaticm's  business 

[i]  General  rule 
(ii)  Example 

(6)  Special  rule  where  interest  paid  exceeds 
deductible  and  non-deductible  interest  of 
a  U.S.  trade  or  business 

(i)  General  rule 

(ii)  Election  to  specify  liabilities  that  do 

not  give  rise  to  interest  paid  by  a  U.S. 

trade  or  business 

(iii)  Examples 

(7)  Election  to  reduce  excess  interest  where 
interest  is  paid  and  accrued  in  different 
years 

(i)  Accrual  before  year  of  payment 
(ii)  Payment  before  year  of  accrual 
(iii)  Requirements  for  election 
(iv)  Examples 
(B)  Effect  of  tax  treaties 
(i)  Payor's  treaty 
(ii)  Recipient's  treaty 
(iii)  Treaties  other  than  income  tax 
treaties 

(iv)  Effect  of  income  tax  traaties  on 
interest  paid  by  a  partnership 
(v)  Examples 

(c)  Excess  interest 

(1)  Reporting  and  payment  of  tax  on  excess 
interest 

(2)  Interest  paid  by  a  partnership 
(i)  General  rule 

(ii)  Special  rule  for  interest  that  is  paid 
and  accrued  in  different  years 

(3)  Effect  of  tax  treaties 
(i)  General  rule 

(ii)  Provisions  in  income  lax  treaties 

relating  to  interest  paid  by  a  forei^ 

corporation 

(iii)  Treaties  other  than  income  lax 

treaties 

(4)  Examples 

(d)  Stapled  entities 

(e)  Effective  date 

§  1.884-57  Qualified  Residents,  (temporary) 

(a)  Definition  of  a  qualified  resident 

(b)  Stock  ownership  requirement 

(1)  General  rule 

(2)  Rules  for  determining  ownership 
(i)  Constructive  ownership 

(ii)  Governments  treated  as  individual 

shareholders 

(iii)  Publicly-traded  corporations  treated 

as  individual  shareholders 


(iv)  Pubticly-traded  stock  treated  as 
ovtmed  by  individnals 

(3)  Required  documentation 

(4)  Individual  documentation 

(i)  Statement  from  individual  shareholder 
or  from  government  or  corporation 
treated  as  an  individual  shareholder 
(ii)  Certificate  of  residency 

(5)  Intermediary  ownership  statement 

(6)  Intermediary  verification  statement 

(7)  Availability  of  documents  for  inspection 
(i)  Retention  of  documents  by  the  foreign 
corporation 

(ii)  Retention  of  documents  by  an 
intermediary  issuing  an  intermediary 
verification  statement 

(8)  Examples 

(c)  Base  erosion 

(d)  Publicly-traded  corporations 

(1)  General  rule 

(2)  Established  securities  market 
(i)  General  rule 

(ii)  Exchanges  with  multiple  tiers 

(iii)  Computation  of  dollar  value  of  stock 

traded 

(iv)  Definition  of  over-the-counter  market 

(v)  Discretion  to  determine  that  exchange 

qualifies  as  established  securities  market 

(vi)  Discretion  to  determine  that  market 

does  not  qualify  as  established  securities 

market 

(3)  Primarily  traded 

(4)  Regularly  traded 
(i)  General  rule 

(ii)  Closely-held  companies  not  treated 

as  regularly  traded 

(iii)  Anti-abuse  rule 

(iv)  Stock  traded  on  domestic  established 

securities  markets 

(5)  Stock  treated  as  wholly-owned 

(6)  Burden  of  proof  for  publicly-traded 
corporations 

(e)  Active  trade  or  business 

(1)  General  rule 

(2)  Active  conduct  of  a  trade  or  business 

(3)  Substantial  presence  test 

(4)  Integral  part  of  an  active  trade  or 
business  in  the  foreign  corporation's 
country  of  residence 

(i)  General  rule 

(ii)  Presumption  if  business  principally 

conducted  in  country  of  residence 

(f)  Ruling  that  a  foreign  corporation  is  a 

qualified  resident 

(g)  Effective  date 

§  1.884-lT    Branch  Profits  Tax 
(temporary). 

(a)  General  rule.  A  foreign  corporation 
shall  be  liable  for  a  branch  profits  tax  in 
an  amount  equal  to  30  percent  of  the 
foreign  corporation's  dividend 
equivalent  amount  for  the  taxable  year. 
The  branch  profits  tax  shall  be  in 
addition  to  the  tax  imposed  by  section 
882  and  shall  be  reported  on  a  foreign 
corporation's  income  tax  return  for  the 
taxable  year.  The  tax  shall  be  due  and 
payable  ds  provided  in  section  6151  and 
such  other  provisions  of  Subtitle  F  of  the 
Internal  Revenue  Code  as  apply  to  the 
income  tax  liability  of  corporations. 
However,  no  estimated  tax  payments 
shall  be  due  with  respect  to  a  foreign 


corporation's  liability  for  the  branch 
profits  tax.  See  paragraph  (h)  of  this 
section  for  the  application  of  the  branch 
profits  tax  to  corporations  that  aire 
residents  of  countries  with  which  the 
United  States  has  an  income  tax  treaty, 
and  !  1.884-2T  for  the  effect  on  the 
branch  profits  tax  of  the  termination  or 
incorporation  of  a  U.S.  trade  or 
business,  or  the  liquidation  or 
reorganization  of  a  foreign  corporation 
or  its  domestic  subsidiary. 

(b)  Dividend  equivalent  amount— [1] 
Definition.  The  term  "dividend 
equivalent  amount"  means  a  foreign 
corporation's  effectively  connected 
earnings  and  profits  (as  defined  in 
paragraph  (fKl)  of  this  section)  for  the 
taxable  year  subject  to  the  adjustments 
in  paragraphs  (b)  (2)  and  (3)  of  this 
section.  The  dividend  equivalent  amount 
cannot  be  less  than  zero. 

(2)  Adjustment  for  increase  in  U.S.  net 
equity.  If  a  foreign  corporation's  U.S.  net 
equity  (as  defined  in  paragraph  (c)  of 
this  section)  as  of  the  close  of  the 
taxable  year  exceeds  the  foreign 
corporation's  U.S.  net  equity  as  of  the 
close  of  the  preceding  taxable  year, 
then,  for  purposes  of  computing  the 
foreign  corporation's  dividend 
equivalent  amount  for  the  taxable  year, 
the  foreign  corporation's  effectively 
connected  earnings  and  profits  for  the 
taxable  year  shall  be  reduced  (but  not 
below  zero)  by  the  amount  of  such 
excess. 

(3)  Adjustment  for  decrease  in  U.S. 
net  equity — (i)  In  genera/.  Except  as 
provided  in  paragraph  (b)(3)(ii)  of  this 
section  and  in  §  1.884-2T,  if  a  foreign 
corporation's  U.S.  net  equity  as  of  the 
close  of  the  taxable  year  is  less  than  the 
foreign  corporation's  U.S.  net  equity  as 
of  the  close  of  the  preceding  taxable 
year,  then,  for  purposes  of  computing  the 
foreign  corporation's  dividend 
equivalent  amount  for  the  taxable  year, 
the  foreign  corporation's  effectively 
connected  earnings  and  profits  for  the 
taxable  year  shall  be  increased  by  the 
amount  of  such  difference. 

(ii)  Limitation  based  on  non- 
previous  ly  taxed  accumulated 
effectively  connected  earnings  and 
profits.  The  increase  of  a  foreign 
corporation's  effectively  connected 
earnings  and  profits  under  paragraph 
(b)(3)(i)  of  this  section  shall  not  exceed 
the  non-previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  of  the  foreign  corporation  as  of 
the  close  of  the  preceding  taxable  year. 
The  term  "non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits"  means  the  excess 
of  the  aggregate  amount  of  effectively 
connected  earnings  and  profits  of  a 
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foreign  corporation  for  preceding 
taxable  years  over  the  aggregate 
dividend  equivalent  amounts  for  such 
preceding  taxable  years.  The  aggregate 
amount  of  effectively  connected 
earnings  and  profits  for  preceding 
taxable  years  shall  not  include 
effectively  connected  earnings  and 
profits  for  taxable  years  beginning 
before  January  1, 1987. 

(4)  Examples.  The  principles  of 
paragraphs  (b)  (2)  and  (3)  of  this  section 
are  illustrated  by  the  following 
examples. 
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Example  (1).  Foreign  corporation  A,  a 
calendar  year  taxpayer,  had  $1,000  U.S.  net 
equity  as  of  the  close  of  1986  and  $100  of 
effectively  connected  earnings  and  profits  for 

1987.  A  acquires  $100  of  additional  U.S. 
assets  during  1987  and  its  U.S.  net  equity  as 
of  the  close  of  1987  is  $1,100.  In  computing 
A's  dividend  equivalent  amount:  for  1987.  A"s 
effectively  connected  earnings  and  profits  of 
$100  are  reduced  under  paragraph  (b)(2J  of 
this  section  by  the  $100  increase  in  U.S.  net 
equity  between  the  close  of  1986  and  the 
close  of  1987.  A  has  no  dividend  equivalent 
amount  for  1987. 

Example  (2).  Assume  the  same  facts  as  in 
Example  (1)  for  1987.  A  has  no  effectively 
connected  earnings  and  profits  for  1988.  As 
U.S.  net  equity  decreases  by  $40  during  1988 
and  its  U.S.  net  equity  is  $1,060  as  of  the  close 
of  1988.  A  has  a  dividend  equivalent  amount 
of  $40  for  1988,  even  though  it  has  no 
effectively  connected  earnings  and  profits  for 

1988.  A's  effectively  connected  earnings  and 
profits  of  $0  for  1988  are  increased  under 
paragraph  {b)(3)(i)  of  this  section  by  the  $iO 
reduction  in  U.S.  net  equity  (subject  to  the 
limitation  in  paragraph  (b)(3)(ii}  of  this 
section  of  $100  of  non-previously  taxed 
accumulated  effectively  connected  earnings 
and  profits). 

Example  (3].  Assume  the  same  facts  as  in 
Example  (1)  except  that  A  acquires  $40  of 
U.S.  assets  during  1987  and  its  U.S.  net  equity 
as  of  the  close  of  1987  is  $1,040.  In  computing 
A's  dividend  equivalent  amount  for  1987.  As 
effectively  connected  earnings  and  profits  of 
$100  are  reduced  under  paragraph  (b)(2)  of 
this  section  by  the  $40  increase  in  U.S  net 
equity  between  the  close  of  1986  and  the 
close  of  1987.  A  has  a  dividend  equivalent 
amount  of  $60  for  1987. 

Example  (4).  Assume  the  same  facts  as  in 
Example  (3)  for  1987.  For  1988,  A  has  $125  of 
effectively  connected  earnings  and  profits 
and  its  U.S.  net  equity  decreases  by  $50.  A.'s 
U.S.  net  equity  as  of  the  close  of  1988  is  $990 
($1 ,040-$SO).  In  computing  A's  dividend 
equivalent  amount,  the  $125  of  effectively 
connected  earnings  and  profits  for  1988  is  not 
increased  under  paragraph  (b)(3)(i)  by  the  full 
amount  of  the  $50  decrease  in  U.S.  net  equity 
during  1988,  because  the  increase  in 
effectively  connected  earnings  and  profits 
resulting  from  a  decrease  in  U.S.  net  equity  is 
limited  to  A's  non-previously  taxed 
accumulated  effectively  connected  earnings 
and  profits  as  of  the  close  of  1987.  A  had  $100 
of  effectively  connected  eami.i^.j  and  profits 
for  1987  and  a  dividend  equivalent  amount  of 
$60  for  that  year,  so  A  has  $40  of  non- 


previously  taxed  accumulated  effectively 
connected  earnings  and  profits  as  of  the  close 
of  1987.  The  increase  in  effectively  connected 
earnings  and  profits  resulting  from  a  decrease 
in  U.S.  net  equity  is  thus  limited  to  $40.  and 
the  dividend  equivalent  amount  for  1988  is 
$165  ($125  effectively  connected  earnings  and 
profits  -(-  $40  decrease  in  U.S.  net  equity). 
Example  (5).  (i)  Foreign  corporation  A,  a 
calendar  year  taxpayer,  has  $150  of  non- 
previously  taxed  accumulated  effectively 
connected  earnings  and  profits  as  of  the  close 
of  1990,  and  has  a  $90  deficit  in  effectively 
connected  earnings  and  profits  for  1991.  A 
has  U.S.  net  equity  of  $450  as  of  the  close  of 

1990  and  ViS.  net  equity  of  $350  as  of  the 
close  of  1991  {i.e.,  a  $100  decrease  in  U.S.  net 
equity).  A  has  a  dividend  equivalent  amount 
of  $10  for  1991.  resulting  from  As  deficit  of 
$90  in  effectively  connected  earnings  and 
profits  for  1991  increased  by  $100,  the 
decrease  in  A's  U.S.  net  equity  during  1991.  A 
portion  of  the  reduction  in  U  S.  net  equity  in 

1991  is  attributable  to  A's  deficit  in 
effectively  connected  earnings  and  profits  for 
that  year  and  triggers  a  dividend  equivalent 
amount  only  to  the  extent  the  reduction  in 
U.S.  net  equity  exceeds  the  current  year 
deficit  in  effectively  connected  earnings  and 
profits  for  1991. 

(li)  For  1992,  A  has  no  effectively 
connected  earnings  and  profits  and  its  U.S. 
net  equity  decreases  by  $150  (to  $200)  during 
the  year.  Because  A  has  no  effectively 
connected  earnings  and  profits  for  1992.  its 
dividend  equivalent  amount  for  the  year  is 
equal  to  the  decrease  in  U.S.  net  equity 
during  the  year  ($150)  limited  to  the  amount 
of  its  non-previously  taxed  accumulated 
effectively  connected  earnings  and  profits  as 
of  the  close  of  the  preceding  taxable  year.  A 
hhs  $50  of  non-previously  taxed  accumulated 
effectively  connected  earnings  and  profits  as 
of  the  close  of  1991  (i.e.,  its  non-previously 
taxed  accumulated  effectively  connected 
earnings  and  profits  of  $150  as  of  the  close  of 
1990  less  its  $90  deficit  in  earnings  and  profits 
for  1991  less  its  dividend  equivalent  amount 
of  $10  for  1991)  and  therefore  has  a  dividend 
equivalent  amount  of  $50  for  1992. 

Example  (6).  Foreign  corporation  A.  a 
calendar  year  taxpayer,  had  a  deficit  in 
effectively  connected  earnings  and  profits  of 
$100  for  1987  and  $100  for  1988,  and  has  $90 
of  effectively  connected  earnings  and  profits 
for  1989.  .\  had  $2,000  U.S.  net  equity  as  of 
the  close  of  1988  and  has  $2,000  U.S.  net 
equity  as  of  the  close  of  1389.  A  has  a 
dividend  equivalent  amount  of  $90  for  1989. 
its  effectively  connected  earnings  and  profits 
for  the  year,  even  though  it  has  a  net  deficit 
of  $110  in  effectively  connected  earnings  and 
profits  for  the  period  1987-1989. 

(c)  U.S.  net  equity.  The  term  "U.S.  net 
equity"  means,  as  of  the  close  of  the 
taxable  year,  the  U.S.  assets  (as  defined 
in  paragraph  (d)(1)  of  this  section)  of  a 
foreign  corporation  on  such  date 
reduced  (including  below  zero)  by  the 
U.S.  liabilities  (as  defined  in  paragraph 
(e)(1)  of  this  section)  of  the  foreign 
corporation  on  such  date. 

(d)  U.S.  assets — (1)  General  rule. 
Except  as  provided  in  paragraphs  (d)(13) 


and  (g)  of  this  section,  the  term  "U.S. 
assets"  means — 

(i)  Property  of  a  corporation  that  is 
described  in  paragraphs  (d)  (2)  through 
(12)  of  this  section  and  is  held  by  the 
foreign  corporation  on  the  day  on  which 
a  determination  of  whether  the  property 
is  a  U.S.  asset  is  made  (the 
"determination  date"),  and 

(ii)  Property  of  a  foreign  corporation 
(other  than  property  described  in 
paragraph  (d)(l)(i)  of  this  section)  that  is 
held  on  the  determination  date  if  all 
income  from  the  use.  and  all  gain  from 
the  disposition,  of  the  property  on  the 
determination  date  is  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States  (or  would 
be  effectively  connected  if  the  property 
were  used  or  sold  on  that  date).  Except 
as  otherwise  specifically  provided  in 
this  paragraph  (d),  the  amount  of  a  U.S. 
asset  shall  be  the  adjusted  basis  of 
property  for  purposes  of  computing 
earnings  and  profits,  and  the  taxable 
year  referred  to  in  this  paragraph  (d) 
shall  be  the  taxable  year  in  which  the 
determination  date  falls.  Income  that  is 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States  includes  income  that  is  treated  as 
effectively  connected  income  under  any 
provision  of  the  Code.  See  paragraph 
(d)(13)(ii}  of  this  section  regarding 
property  described  in  section  864(c)(7). 

(2)  Depreciable  and  amortizable 
property'.  Depreciable  personal  property 
(other  than  a  U.S.  real  property  interest 
described  in  section  897(c)(l)(A)(i))  and 
amortizable  intangible  property  shall  be 
treated  as  a  U.S.  asset  of  a  foreign 
corporation  in  the  same  proportion  that 
the  amotmt  of  the  depreciation  or 
amortization  with  respect  to  the 
property  that  is  allowable  as  a 
deduction,  or  is  includible  in  cost  of 
goods  sold,  for  the  taxable  year  in 
computing  the  taxable  income  of  the 
foreign  corporation  that  is  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States  bears  to 
the  total  amount  of  depreciation  or 
amortization  computed  for  the  taxable 
year  with  respect  to  the  property. 

(3)  Inventory.  Inventory  property  (as 
defined  in  section  865(h)(1))  held  on  the 
determination  date  shall  be  treated  as  a 
U.S.  asset  in  the  same  proportion  that 
the  anticipated  amount  of  gross  sales 
from  the  sale  or  exchange  of  the 
property  that  is  reasonably  anticipated 
to  be  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the 
United  States  bears  to  the  anticipated 
total  amount  of  gross  sales  from  the  sale 
or  exchange  of  the  property. 

(4)  Receivables  arising  from  the  sale 
of  inventory,  performance  of  services,  or 
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lease  of  property.  An  account  or  note 
receivable  (whether  or  not  bearing 
stated  interest]  with  a  maturity  not 
exceeding  six  months  that  arises  from 
the  sale  or  exchange  of  inventory 
property  (as  defmed  in  section  865(h)(1)) 
or  from  the  performance  of  services  or 
the  leasing  of  property  in  the  ordinary 
course  of  a  foreign  corporation's  trade 
or  business  shall  be  treated  as  a  U.S. 
asset  of  the  foreign  corporation  in  the 
same  proportion  that  the  amount  of 
gross  income  represented  by  the 
receivable  that  is  effectively  connected 
with  the  conduct  of  a  trade  or  business 
in  the  United  States  bears  to  the  total 
amount  of  gross  income  represented  by 
the  receivable. 

(5)  U.S.  real  property  interests — (i)  In 
general.  A  U.S.  real  property  interest 
described  in  section  897(c)(l)(A)(i)  shall 
be  treated  as  a  U.S.  asset. 

(ii)  Shared  appreciation  loans  and 
similar  interests.  [Reserved] 

(6)  Money.  Money  needed  in  a  U.S. 
trade  or  business  within  the  meaning  of 
§  1.864-4(c)(2](iii)(a)  shall  be  treated  as 
a  U.S.  asset. 

(7)  Installment  obligations.  An 
obligation  received  in  connection  with 
the  installment  sale  (as  defmed  in 
section  453(b))  of  a  U.S.  asset  shall  be 
treated  as  a  U.S.  asset  in  an  amount 
equal  to  the  sum  of — 

(i)  The  amount  of  income  that  would 
be  effectively  connected  (or  treated  as 
effectively  connected)  with  the  conduct 
of  a  trade  or  business  in  the  United 
States  if  the  obligation  were  satisfied  in 
full  on  the  determination  date  and 

(ii)  The  basis  of  the  obligation  on  such 
date  (as  determined  for  purposes  of 
section  453B)  attributable  to  the 
amounts  that  would  be  treated  as 
income  that  is  effectively  connected 
with  the  conduct  of  a  trade  or  business 
in  the  United  States,  if  the  obligation 
were  satisfied  in  full  on  the 
determination  date. 

(8)  Marketable  securities.  Except  as 
provided  in  paragraph  (d)(ll)  of  this 
section  (relating  to  expansion  capital) 
and  in  §  1.884-2T  (relating  to  the 
incorporation  or  complete  termination  of 
a  U.S.  trade  or  business,  or  the 
reorganization  or  liquidation  of  a  foreign 
corporation  or  its  domestic  subsidiary), 

a  marketable  security  shall  be  treated  as 
a  U.S.  asset  only  if  all  of  the  income 
derived  from  such  security  during  the 
taxable  year  is  effectively  connected 
with  the  conduct  of  a  frade  or  business 
in  the  United  States  and  either — 

(i)  Any  gain  or  loss  from  the  sale  or 
exchange  of  the  security  on  the 
determination  date  would  be  effectively 
connected  with  the  conduct  of  a  frade  or 
business  in  the  United  States,  or 


(ii)  Such  security  had  a  yield  for  the 
taxable  year  (or  for  the  portion  of  the 
taxable  year  during  which  the  security 
was  held)  of  at  least  50  percent  of  the 
average  of  the  monthly  Federal  short- 
term  rates  (as  determined  under  section 
1274(d)(l)(C)(i))  during  such  period. 
The  yield  of  a  marketable  security 
means,  for  purposes  of  this  paragraph 
(d)(8),  the  ratio  of  gross  amounts  derived 
by  the  foreign  corporation  during  the 
taxable  year  from  the  security  (including 
income  accrued  or  imputed  with  respect 
to  such  security  under  any  provision  of 
the  Code,  or  regulations  thereunder)  to 
the  adjusted  basis  of  such  security  on 
the  determination  date.  For  purposes  of 
this  paragraph  (d),  the  term  "marketable 
security"  means  a  security  (including 
stock)  that  is  part  of  an  issue  any 
portion  of  which  is  regularly  fraded  on 
an  established  securities  market  (within 
the  meaning  of  §  1.884-5T(d)  (2)  and  (4)) 
and  a  deposit  described  in  section 
871(i)(3)  (A)  or  (B). 

(9)  Partnership  interests — (i)  General 
rule.  Except  as  provided  in  paragraph 
{d)(9)(iv)  of  this  section,  a  foreign 
corporation  that  is  a  partner  in  a 
partnership  shall  be  freated  as  having  a 
U.S.  asset  in  an  amount  equal  to  the 
product  of  the  foreign  corporation's 
adjusted  basis  in  the  partnership 
interest  (as  determined  under  paragraph 
(d)(9)(ii)  of  this  section]  and  the  ratio  of 
its  distributive  share  of  partnership 
gross  income  for  the  taxable  year  that  is 
effectively  connected  with  the  conduct 
of  a  frade  or  business  in  the  United 
States  to  its  distributive  share  of  all 
partnership  gross  income  for  the  taxable 
year. 

(ii)  Computation  of  basis  in 
partnership.  For  purposes  of  this 
section,  a  foreign  corporation's  adjusted 
basis  in  a  partnership  interest  shall  be 
the  foreign  corporation's  basis  in  such 
interest  (as  determined  under  section 
705}— 

(A)  Reduced  by  the  foreign 
corporation's  share  of  the  liabilities  of 
the  partnership  (as  determined  under 
section  752). 

(B)  Increased  by  the  foreign 
corporation's  share  of  the  liabilities  of 
the  partnership  (as  determined  under 
paragraph  (d)(9)(iii]  of  this  section),  and 

(C)  Adjusted  to  take  into  account  any 
differences  between  the  foreign 
corporation's  distributive  share  of 
partnership  income,  gain,  or  loss  for 
purposes  of  computing  the  taxable 
income  of  the  foreign  corporation  and 
the  foreign  corporation's  distributive 
share  of  partnership  income,  gain,  or 
loss  from  the  partnership  for  purposes  of 
computing  the  earnings  and  profits  of 
the  foreign  corporation. 


(iii)  Computation  of  share  of 
partnership  liabilities.  For  purposes  of 
this  section,  a  foreign  corporation  shall 
share  in  any  liability  of  a  partnership  in 
the  same  proportion  that  it  shares  for 
income  tax  purposes  in  the  interest 
expenses  attributable  to  such  liability 
for  the  taxable  year. 

(iv)  Partnership  operated  to  increase 
a  foreign  corporation 's  U.S.  assets 
artificially.  If  the  disfrict  director 
determines  that  one  of  the  principal 
purposes  of  the  acquisition  of  a 
partnership  interest  or  the  acquisition  or 
ownership  of  certain  properties  by  a 
partnership  is  to  increase  the  U.S.  assets 
of  a  foreign  corporation  artificially,  the 
district  director  may  compute  the 
portion  of  the  foreign  corporation's 
interest  in  the  partnership  that  is  a  U.S. 
asset  using  a  method  that  more 
accurately  reflects  the  foreign 
corporation's  interest  in  partnership 
properties  that  would  be  U.S.  assets  if 
held  directly  by  the  foreign  corporation. 
Whether  a  partnership  interest  is 
acqufred,  or  partnership  property  is 
acquired  or  owned,  for  such  purpose 
will  depend  upon  all  the  facts  and 
circumstances  of  each  case.  Factors  to 
be  considered  include  whether  the 
partnership  conducts  unrelated 
businesses  or  whether  the  partnership 
accumulates  investment  property 
unrelated  to  its  frade  or  business  or 
liquid  assets  in  excess  of  the  reasonable 
needs  of  its  business.  For  purposes  of 
this  paragraph  (d)(9)(iv),  to  be  one  of  the 
principal  purposes,  a  purpose  must  be 
important,  but  it  is  not  necessary  that  it 
be  the  primary  purpose. 

(v)  Example.  The  application  of 
paragraph  (d)(9)(iv)  of  this  section  is 
illusfrated  by  the  following  example. 

Example.  Foreign  corpcration  A  is  a 
partner  in  partnership  X  and  is  entitled  to  50 
percent  of  the  income  of  X  and  50  percent  of 
the  value  of  all  property  of  X  upon  X's 
liquidation.  X  is  engaged  in  an  active  U.S. 
real  estate  business  which,  during  the  taxable 
year,  produces  $100  of  gross  income  that  is 
effectively  connected  with  the  conduct  of  a 
trade  or  business  in  the  United  States.  In  the 
same  taxable  year,  X  acquires  securities 
(from  funds  that  are  either  generated  by  its 
business,  borrowed  or  contributed)  that 
produce  $50  of  gross  income  not  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States.  The  securities 
are  unrelated  to  the  real  estate  business  and 
substantially  exceed  the  reasonable  needs  of 
the  business.  The  real  estate  and  the 
securities  each  have  an  adjusted  basis  of 
$1,000.  Under  paragraph  (d)(9)(i)  of  this 
section,  two-thirds  (50/75)  of  A's  distributive 
share  of  partnership  gross  income  is 
effectively  connected  with  the  conduct  of  a 
trade  or  business  in  the  United  States,  and 
two-thirds  of  A's  basis  in  its  partnership 
interest  (as  determined  under  paragraph 
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[d)(9)(ti)  of  this  section)  would  therefore  be 
treated  as  a  U.S.  asset.  However,  because  the 
securities  acquired  by  X  are  unrelated  to  X's 
real  estate  business  and  exceed  the 
reasonable  needs  of  the  business,  the  district 
director  may  determine  that  a  principal 
purpose  of  X's  acquisition  of  the  securities  is 
to  increase  artificially  the  U.S.  assets  of  A. 
The  district  director  may,  therefore,  compute 
the  portion  of  A's  interest  in  X  that  is  treated 
as  a  U.S.  asset  by,  for  example,  using  the 
ratio  of  A's  pro  rata  share  of  the  adjusted 
basis  of  the  property  of  X  that  produces 
income  that  is  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the  United 
States  ($500)  to  A's  pro  rata  share  of  all 
property  of  X  ($1,000).  As  a  result,  A  would 
be  treated  as  having  a  U.S.  asset  in  an 
amount  equal  to  half  of  A's  basis  in  X  (as 
determined  under  paragraph  (d)(9)(ii)  of  this 
section). 

(10)  Trusts  and  Estates.  [Reserved] 

(11)  Ejection  to  treat  expansion 
capital  as  a  U.S.  asset — (i)  General  rule. 
A  foreign  corporation  may  elect,  for  any 
taxable  year,  to  treat  as  U.S.  assets 
marketable  securities  (as  defined  in 
paragraph  (d)(8]  of  this  section)  that  are 
not  otherwise  U.S.  assets  provided  that 
the  fair  market  value  of  each  such 
security  on  the  date  the  security  is 
identified  as  a  U.S.  asset  under 
paragraph  (d)(ll)(iii)  of  this  section  is 
not  less  than  its  adjusted  basis  on  such 
date.  The  adjusted  basis  of  marketable 
securities  that  may  be  treated  as  U.S. 
assets  for  any  taxable  year  shall  not 
exceed  25  percent  of  the  sum  of  the 
foreign  corporation's  effectively 
connected  earnings  and  profits  for  the 
taxable  year  and  the  non-previously 
taxed  accumulated  effectively 
cormected  earnings  and  profits 
attributable  to  the  two  preceding 
taxable  years.  The  securities  must  be 
held  for  the  entire  taxable  year 
following  the  year  for  which  the  election 
is  made  or,  if  disposed  of  during  that 
taxable  year,  must  be  replaced  on  the 
date  of  disposition  by  other  marketable 
seciuities  that  are  purchased  on  or 
before  such  date,  or  are  received  in 
exchange  for  the  securities  that  have 
been  disposed  of,  and  the  fair  market 
value  of  which  as  of  the  date  of 
substitution  is  not  less  than  their 
adjusted  basis. 

(ii)  Treatment  of  income  from  deemed 
U.S.  assets.  The  income  or  gain  from 
marketable  securities  subject  to  an 
election  under  this  paragraph  (d)(ll) 
that  arises  in  the  taxable  year  following 
the  taxable  year  for  which  the  election 
is  made  shall  be  treated  as  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States  (other  than 
for  purposes  of  section  864(c)(7)).  and 
losses  from  the  disposition  of  such 
marketable  securities  shall  be  allocated 
pntirely  to  income  thai  is  effertively 


connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States.  The 
marketable  securities  that  are  held  on 
the  last  business  day  of  the  following 
taxable  year  shall  be  treated  as  sold  for 
their  fair  market  value  on  that  day,  and 
any  gain  (but  not  loss]  and  accrued 
interest  shall  be  taken  into  account  in 
such  following  taxable  year  as  income 
that  is  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the 
United  States.  The  adjusted  basis  of 
such  property  shall  be  increased  by  the 
amount  of  any  gain  recognized  by 
reason  of  this  paragraph  (d](ll). 

(iii)  Method  of  election.  An  election 
under  this  paragraph  (d](ll)  to  treat 
marketable  securities  as  U.S.  assets  may 
be  made  only  with  respect  to  securities 
identified  on  the  books  and  records  of 
the  U.S.  trade  or  business  within  30  days 
after  the  close  of  the  taxable  year  for 
which  the  election  is  made.  The  election 
shall  be  made  by  the  foreign  corporation 
for  any  taxable  year  by  attaching  to  its 
income  tax  return  for  the  taxable  year  a 
statement — 

(A)  Identifying  the  marketable 
securities  that  it  elects  to  treat  as  U.S. 
assets  under  this  paragraph  (d](ll), 

(B)  Setting  forth  the  adjusted  bases  of 
such  securities,  and 

(C)  Agreeing  to  treat  any  income,  gain 
or  loss  from  such  securities  (or 
replacement  securities]  as  provided  in 
paragraph  {d](ll)(ii]  of  this  section.  Such 
statement  must  be  filed  on  or  before  the 
due  date  (including  extensions)  of  the 
foreign  corporation's  income  tax  return 
for  the  taxable  year.  For  taxable  years 
ending  on  or  before  December  1, 1988, 
the  election  may  be  made,  and  securities 
identified  on  the  books  and  records  of 
the  foreign  corporation,  on  the  later  of 
the  date  on  which  the  return  is  due 
(including  extensions]  or  120  days  after 
September  2, 1988. 

(iv)  Ruling  to  permit  an  increase  in 
expansion  capital  in  cases  of 
involuntary  conversion.  If  property  that 
is  a  U.S.  asset  of  a  foreign  corporation  is 
compulsorily  or  involuntarily  converted 
into  property  not  similar  or  related  in 
service  or  use  to  the  converted  property, 
the  foreign  corporation  may  apply  to  the 
Conunissioner  for  a  ruling  to  increase 
the  amount  of  marketable  securities  that 
may  be  treated  as  U.S.  assets.  The 
Commissioner  may  prescribe  terms  and 
conditions  for  the  treatment  of 
marketable  securities  as  U.S.  assets 
under  this  paragraph  (d](ll]{iv). 

(12)  Losses  involving  U.S.  assets.  If  a 
foreign  corporation  sustains  a  loss  with 
respect  to  property  that  is  a  U.S.  asset 
and  is  not  allowed  a  deduction  under 
section  165  for  the  entire  amount  of  the 
los.s  because  there  exists  a  reasonable 
prospect  of  recovering  compensation  for 


the  loss,  the  property  shall  be  treated  as 
a  U.S.  asset  from  the  date  of  the  loss  in 
an  amoimt  equal  to  its  adjusted  basis 
immediately  before  the  loss  reduced 
(but  not  below  zero]  by — 

(i)  The  amount  of  any  deduction 
claimed  under  section  165  by  the  foreign 
corporation  with  respect  to  the  loss  and 

(ii)  Any  compensation  received  with 
respect  to  the  loss. 

(13)  Property  that  is  not  a  U3.  asset — 
(i)  Property  that  does  not  give  rise  to 
effectively  connected  earnings  and 
profits.  U.S.  assets  shall  not  include 
property  of  a  foreign  corporation  if,  on 
the  determination  date,  income  from  the 
use  of  the  property,  or  gain  or  loss  from 
the  disposition  of  the  property,  would  be 
described  in  paragraph  (f)(2]  of  this 
section  (relating  to  certain  income  that 
does  not  produce  effectively  connected 
earnings  and  profits). 

(ii]  Section  864(c)(7)  property.  U.S. 
assets  shall  not  include  property  that 
would  qualify  as  a  U.S.  asset  under  the 
provisions  of  paragraph  (d)(1)  of  this 
section  solely  by  reason  of  section 
864(c)(7)  (relating  to  the  tax  treatment  of 
property  that  ceases  to  be  used  or  held 
for  use  in  connection  with  a  U.S.  trade 
or  business). 

(iii)  Assets  acquired  to  increase  U.S. 
net  equity  artificially.  U.S.  assets  shall 
not  include  money  or  property  acquired 
or  used  by  a  foreign  corporation  if  one 
of  the  principal  purposes  of  such 
acquisition  or  use  is  to  increase 
artificially  the  U.S.  assets  of  a  foreign 
corporation  on  the  determination  date. 
Whether  money  or  property  is  acquired 
or  used  for  such  purpose  will  depend 
upon  all  the  facts  and  circumstances  of 
each  case.  Factors  to  be  considered  in 
determining  whether  one  of  the  principal 
purposes  in  acquiring  or  using  such 
property  is  to  increase  artificially  the 
U.S.  assets  of  a  foreign  corporation 
include  the  length  of  time  during  which 
the  asset  was  used  in  a  U.S.  trade  or 
business,  whether  the  asset  was 
acquired  from,  or  disposed  of  to.  a 
related  person,  and  whether  the 
aggregate  value  of  the  U.S.  assets  of  the 
foreign  corporation  increased 
temporarily  on  the  determination  date. 
For  purposes  of  this  paragraph 
(d)(13)(iii),  to  be  one  of  the  principal 
purposes,  a  purpose  must  be  important, 
but  it  is  not  necessary  that  it  be  the 
primary  purpose. 

(14)  Examples.  The  principles  of  this 
paragraph  (d)  are  illustrated  by  the 
following  examples: 

Example  (1).  Foreign  corporation  A.  a 
calendar  year  taxpayer,  is  engaged  in  a  trade 
or  business  in  the  United  States.  A  owns 
equipment  that  is  used  in  its  manufacturing 
business  in  country  X  and  in  the  United 
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States.  The  equipment  has  an  adjusted  basis 
(For  purposes  of  computing  earnings  and 
profits)  of  $100  at  the  beginning  of  1987. 
Under  S  1.861-8.  A's  depreciation  deduction 
is  allocated  to  sales  income  and  is 
apportioned  70  percent  to  income  that  is 
effectively  connected  with  the  conduct  of  a 
trade  or  business  in  the  United  States  and  30 
percent  to  income  that  is  not  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States.  A's 
depreciation  deduction  (for  purposes  of 
computing  earnings  and  profits)  with  respect 
to  the  equipment  is  $10.  As  of  the  close  of 
1987,  the  machine  is  treated  as  a  U.S.  asset 
with  an  adjusted  basis  of  $63  [i.e.,  70  percent 
of  $100  reduced  by  $7  of  depreciation  in 
1987). 

Example  (2).  (i)  For  1987,  foreign 
corporation  A,  a  calendar  year  taxpayer,  has 
$100  of  effectively  coimected  earnings  and 
profits  and  has  no  non-previously  taxed 
accumulated  effectively  connected  earnings 
and  profits.  A  elects  under  paragraph  (d)(ll) 
of  this  section  to  treat  marketable  securities 
with  an  adjusted  basis  of  $25  as  U.S.  assets 
(i.e..  25  percent  of  its  effectively  connected 
earnings  and  profits  for  1987),  the  maximum 
amount  permitted.  A  also  reinvests  $75  in 
1987  in  other  U.S.  assets.  As  a  result  of  the 
reinvestment  and  election,  A  has  no  dividend 
equivalent  amount  for  1987. 

(ii)  For  1988,  A  has  $100  of  effectively 
connected  earnings  and  profits  and  $100  of 
non-previously  taxed  accumulated  effectively 
connected  earnings  and  profits  attributable  to 
its  preceding  taxable  year.  A  elects  to  treat 
as  U.S.  assets  marketable  securities  with  an 
adjusted  basis  of  $50  [i.e.,  25  percent  of  $200), 
the  maximum  amount  permitted.  A's  U.S.  net 
equity  decreases  by  $20  during  1988  after 
taking  into  account  the  marketable  securities 
which  A  elects  to  treat  as  U.S.  assets.  A's 
dividend  equivalent  amount  for  1988  is  $120 
(SlOO  effectively  connected  earnings  and 
profits  increased  by  the  $20  decrease  in  U.S. 
assets).  The  dividend  eq-.vvolent  amount  in 
the  current  year  does  not  affect  the 
calculation  of  the  amount  of  marketable 
securities  that  A  may  elect  to  treat  as  U.S. 
assets  under  paragraph  (d)(ll)  of  this  section. 

(iii)  For  1989,  A  has  $56  of  effectively 
connected  earnings  and  profits.  Its  non- 
previously  taxed  accumulated  effectively 
connected  earnings  and  profits  attributable  to 
the  two  preceding  taxable  years  are  $80  [i.e.. 
$200  of  effectively  connected  earnings  and 
profits  for  the  two  preceding  taxable  years, 
reduced  by  the  dividend  equivalent  amount 
of  $120  for  its  1988  taxable  year).  Thus,  the 
maximum  amount  of  marketable  securities 
that  A  may  elect  under  paragraph  (d)(12)  of 
this  section  to  treat  as  U.S.  assets  for  1989  is 
$34  [i.e..  25  percent  of  the  sum  of  $56  and 
$80). 

Example  (3).  Foreign  corporation  A  owns  a 
condommium  apartment  m  the  United  States. 
Assume  that  holding  the  apartment  does  not 
constitute  a  U.S.  trade  or  business.  The 
condominium  apartment  constitutes  a  U.S. 
asset  of  A  by  reason  of  paragraph  (d)(5)  of 
this  section.  Thus,  the  disposition  by  A  of  the 
condominium  apartment  at  a  gain  may  give 
rise  to  a  branch  profits  tax  liability  unless  the 
gain  is  exempt  from  the  branch  profits  lax 
under  paragraph  (h)(1)  of  this  section 


(relating  to  the  application  of  the  branch 
profits  tax  to  corporations  that  are  residents 
of  countries  with  which  the  United  States  has 
an  income  tax  treaty)  or  S  1.884-2T  (relating 
to  the  incorporation  or  complete  termination 
of  a  U.S.  trade  or  business  or  the 
reorganization  or  liquidation  of  a  foreign 
corporation). 

(e)  U.S.  liabilities— {\]  General  rule. 
The  tenn  "U.S.  liabilities"  means  the 
product  of  (i)  the  U.S.  assets  of  a  foreign 
corporation  as  of  the  close  of  the 
taxable  year  and  either  (ii)  the  ratio  of 
the  foreign  corporation's  worldwide 
liabilities  as  of  the  close  of  the  taxable 
year  to  its  worldwide  assets  as  of  the 
close  of  the  taxable  year  or,  (iii)  if  the 
foreign  corporation  computes  its  interest 
deduction  using  a  fixed  ratio  of 
liabilities  to  assets  (as  determined  under 
§  1.882-5(b)(2)(i)).  such  fixed  ratio.  The 
asset  valuation  method  used  for 
purposes  of  this  paragraph  (e)  must  be 
the  same  asset  valuation  method  used 
for  determining  the  amount  of  the 
foreign  corporation's  interest  deduction 
that  is  apportioned  to  effectively 
connected  income  under  §  1.882-5. 

(2)  Liabilities  of  a  partnership.  If  a 
foreign  corporation  is  a  partner  in  a 
partnership,  the  worldwide  liabilities  of 
the  foreign  corporation  shall  include,  for 
purposes  of  this  section,  the  foreign 
corporation's  share  of  the  liabilities  of 
the  partnership  (as  determined  under 
paragraph  (d)(9)(iii)  of  this  section). 

(3)  Artificial  decrease  in  U.S. 
liabilities.  If  a  foreign  corporation 
repays  or  otherwise  decreases  its  U.S. 
liabilities  and  one  of  the  principal 
purposes  of  such  decrease  is  to  decrease 
artificially  its  U.S.  liabilities  on  the 
determination  date,  then  such  decrease 
shall  not  be  taken  into  account  for 
purposes  of  computing  the  foreign 
corporation's  U.S.  net  equity.  Whether 
the  U.S.  liabilities  of  a  foreign 
corporation  are  artificially  decreased 
will  depend  on  all  the  facts  and 
circumstances  of  each  case.  Factors  to 
be  considered  in  determining  whether 
one  of  the  principal  purposes  for  the 
repayment  or  decrease  of  the  liabilities 
is  to  decrease  artificially  the  U.S. 
liabilities  of  a  foreign  corporation  shall 
include  whether  the  aggregate  liabilities 
are  temporarily  decreased  as  of  the 
close  of  the  taxable  year  by,  for 
example,  the  repayment  of  liabilities  or 
the  acquisition  with  contributed  funds  cf 
passive-type  assets  that  are  not  U.S. 
assets.  For  purposes  of  this  paragraph 
(e)(3),  to  be  one  of  the  principal 
purposes,  a  purpose  must  be  important, 
but  it  is  not  necessary  that  it  be  the 
primary  purpose 

(f)  Effectively  connected  earnings  and 
profits — (1)  In  general.  Except  as 
provided  in  paragraph  (f)(2)  of  this 


section  and  as  modified  by  S  1.884-2T 
(relating  to  the  incorporation  or 
complete  termination  of  a  U.S.  trade  or 
business  or  the  reorganization  or 
liquidation  of  a  foreign  corporation  or  its 
domestic  subsidiary),  the  term 
"effectively  connected  earnings  and 
profits"  means  the  earnings  and  profits 
(or  deficits  therein)  determined  imder 
section  312  and  this  paragraph  (f)  that 
are  attributable  to  income  that  is 
effectively  connected  (or  treated  as 
effectively  connected)  with  the  conduct 
of  a  trade  or  business  in  the  United 
States.  Effectively  connected  earnings 
and  profits  shall  not  be  reduced  by 
distributions  made  by  the  foreign 
corporation  during  any  taxable  year  or 
by  the  amount  of  branch  profits  tax  or 
tax  on  excess  interest  (as  defined  in 
§  1.884-4T(a){2))  paid  by  the  foreign 
corporation.  Earnings  and  profits  are 
attributable  to  income  that  is  effectively 
connected  (or  treated  as  effectively 
connected)  with  the  conduct  of  a  trade 
or  business  in  the  United  States 
regardless  of  whether  the  earnings  and 
profits  are  taken  into  accoimt  under 
section  312  in  an  earlier  or  later  taxable 
year  than  the  taxable  year  in  which  the 
income  is  taken  into  account. 

(2)  Income  that  does  not  produce 
effectively  connected  earnings  and 
profits.  The  term  "effectively  connected 
earnings  and  profits"  shall  not  include 
any  earnings  and  profits  attributable 
to— 

(i)  Income  excluded  from  gross  income 
under  section  883(a)(1)  or  883(a)(2) 
(relating  to  certain  income  derived  from 
the  operation  of  ships  or  aircraft), 

(ii)  Income  treated  as  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States  under 
section  921(d)  or  926(b)  (relating  to 
certain  income  of  a  FSC  and  certain 
dividends  paid  by  a  FSC  to  a  foreign 
corporation  or  nonresident  alien)  that  is 
not  otherwise  effectively  connected  with 
the  conduct  of  a  trade  or  business  in  the 
United  States, 

(iii)  Gain  on  the  disposition  of  a  U.S. 
real  property  interest  described  in 
section  897(c)(l)(A)(ii)  (relating  to 
certain  interests  in  a  domestic 
corporation)  that  is  not  otherwise 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States, 

(iv)  Income  treated  as  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States  under 
section  953(c)(3)(C)  (relating  to  certain 
income  of  a  captive  insurance  company 
that  a  corporation  elects  to  treat  as 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States)  that  is  not  otherwise  efiectively 
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connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States,  and 

(v)  Income  that  is  exempt  from  tax 
under  section  892  and  the  regulations 
thereunder. 

(3)  Allocation  of  deductions 
attributable  to  income  that  does  not 
produce  effectively  connected  earnings 
and  profits.  In  determining  the  amount 
of  a  foreign  corporation's  effectively 
connected  earnings  and  profits  for  the 
taxable  year,  deductions  and  other 
adjustments  shall  be  allocated  and 
apportioned  under  the  principles  of 

i  1.861-8  between  income  that  is 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States  and  that  gives  rise  to  effectively 
connected  earnings  and  profits  and 
income  described  in  paragraph  (f](2)  of 
this  section  (relating  to  income  that  is 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States  but  does  not  give  rise  to 
effectively  connected  earnings  and 
profits). 

(4)  Examples.  The  principles  of 
paragraph  (f](2]  of  this  section  are 
illustrated  by  the  following  examples. 

Example  (l).  Foreign  corporation  A  owns  a 
tax-exempt  municipal  bond  that  is  a  U.S. 
asset  as  of  the  close  of  its  1989  taxable  year. 
The  municipal  bond  gives  rise  in  1989  to 
income  that  is  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the  United 
States  (even  though  the  income  is  excluded 
from  gross  income  under  section  103(a)  and  is 
not  gross  income  of  a  foreign  corporation  by 
reason  of  section  882(b)].  and  therefore  gives 
rise  to  effectively  connected  earnings  and 
profits  in  1989. 

Example  (2).  Foreign  corporation  A  derives 
income  that  is  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the  United 
States  but  is  not  included  in  A's  gross 
income,  and  is  exempt  from  tax,  under 
section  894(a)  because,  under  an  income  tax 
treaty,  it  constitutes  business  profits  that  are 
not  attributable  to  a  permanent 
estabhshment  maintained  by  A  in  the  United 
States.  However,  the  income  gives  rise  to 
effectively  connected  earnings  and  profits. 
Such  earnings  and  profits  may  be  exempt 
from  the  branch  profits  tax  by  reason  of 
paragraph  (h)  of  this  section  (relating  to  the 
application  of  the  branch  profits  tax  to 
corporations  that  are  residents  of  countries 
with  which  the  United  States  has  an  income 
tax  treaty). 

(g)  Special  rules  for  foreign  insurance 
companies.  A  foreign  corporation 
described  in  section  842(a]  (relating  to 
foreign  companies  carrying  on  insurance 
business  in  the  United  States)  that,  for 
the  taxable  year,  includes  in  taxable 
income  net  investment  income  as 
computed  under  section  842(b),  shall — 

(1)  Treat  as  effectively  connected 
earnings  and  profits  for  the  taxable  year 
the  amount  of  minimum  effectively 
connected  investment  income 


determined  under  section  842(b),  as 
adjusted  under  section  312  to  arrive  at 
earnings  and  profits;  and 

(2)  Determine  its  U.S.  assets  solely 
under  this  paragraph  (g). 
A  foreign  corporation  described  in  this 
paragraph  (g)  shall  have  U.S.  assets  for 
the  taxable  year  in  which  it  includes  in 
taxable  income  net  investment  income 
as  computed  under  section  842(b]  in  an 
amount  equal  to  the  same  proportion  of 
the  foreign  corporation's  worldwide 
assets  as  of  the  close  of  the  taxable  year 
that  the  sum  of  its  effectively  connected 
earnings  and  profits  for  the  taxable  year 
and  non-previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  bear  to  its  worldwide  current  and 
accumulated  earnings  and  profits  for  the 
taxable  year. 

(h)  Corporations  resident  in  countries 
with  which  the  United  States  has  an 
income  tax  treaty — (1)  General  rule. 
Except  as  provided  in  paragraph  (h)(2) 
of  this  section,  a  corporation  that  is  a 
resident  of  a  country  with  which  the 
United  States  has  an  income  tax  treaty 
in  effect  for  a  taxable  year  in  which  it 
has  a  dividend  equivalent  amount  and 
that  meets  the  requirements,  if  any,  of 
the  limitation  on  benefits  provisions  of 
such  treaty  with  respect  to  the  dividend 
equivalent  amount  shall  not  be  subject 
to  the  branch  profits  tax  on  such  amount 
(or  will  qualify  for  a  reduction  in  the 
amount  of  tax  with  respect  to  such 
amount)  only  if — 

(i)  The  foreign  corporation  is  a 
qualified  resident  of  such  country  for  the 
taxable  year,  within  the  meaning  of 
§  1.884-5T(a)  or 

(ii)  The  limitation  on  benefits 
provisions  entered  into  force  after 
December  31, 1988. 

(2)  Special  rules  for  foreign 
corporations  that  are  qualified  residents 
on  the  basis  of  their  ownership — (i) 
General  rule.  A  foreign  corporation  that, 
in  any  taxable  year,  is  a  qualified 
resident  of  a  country  with  which  the 
United  States  has  an  income  tax  treaty 
in  effect  solely  by  reason  of  meeting  the 
requirements  of  §  1.884-5T  (b)  and  (c) 
(relating,  respectively,  to  stock 
ownership  and  base  erosion)  shall  be 
exempt  from  the  branch  profits  tax  or 
subject  to  a  reduced  rate  of  branch 
profits  tax  under  paragraph  (h)(1)  of  this 
section  with  respect  to  the  portion  of  its 
dividend  equivalent  amount  for  the 
taxable  year  attributable  to  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  if  the  foreign  corporation  is  a 
qualified  resident  of  such  country  within 
the  meaning  of  §  1.884-5T(a)  for  the 
taxable  years  includable,  in  whole  or  in 
part,  in  a  36-month  period  that  includes 


the  taxable  year  of  the  dividend 
equivalent  amount.  A  foreign 
corporation  that  fails  the  36-month  test 
described  in  the  preceding  sentence 
shall  be  exempt  from  the  branch  profits 
tax  or  subject  to  the  branch  profits  tax 
at  a  reduced  rate  under  paragraph  (h)(1) 
of  this  section  with  respect  to  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  (determined  on  a  last-in-first-out 
basis)  accumulated  only  during  prior 
years  in  which  the  foreign  corporation 
was  a  qualified  resident  of  such  country 
within  the  meaning  of  §  1.884-5T(a). 

(ii)  Rules  of  application.  A  foreign 
corporation  that  has  not  satisfied  the  36- 
month  test  as  of  the  close  of  the  taxable 
year  of  the  dividend  equivalent  amount 
but  satisfies  the  test  with  respect  to  such 
dividend  equivalent  amount  by  meeting 
the  36-month  test  by  the  close  of  the 
second  taxable  year  succeeding  the 
taxable  year  of  the  dividend  equivalent 
amount  shall  be  subject  to  the  branch 
profits  tax  for  the  year  of  the  dividend 
equivalent  amount  without  regard  to 
paragraph  (h)(1)  of  this  section  on  the 
portion  of  the  dividend  equivalent 
amount  attributable  to  non-previously 
taxed  accumulated  effectively 
connected  earnings  and  profits  derived 
in  a  taxable  year  in  which  the  foreign 
corporation  was  not  a  qualified  resident 
within  the  meaning  of  §  1.884-5T(a). 
Upon  meeting  the  36-month  test,  the 
foreign  corporation  shall  be  entitled  to 
claim  by  amended  return  a  refund  for 
the  tax  paid  with  respect  to  the  dividend 
equivalent  amount  in  excess  of  the 
branch  profits  tax  calculated  by  taking 
into  account  paragraph  (h)(2)(i]  of  this 
section,  provided  the  foreign  corporation 
establishes  in  the  amended  return  for 
the  taxable  year  that  it  has  met  the 
requirements  of  such  paragraph.  For 
purposes  of  section  6611  (dealing  with 
interest  on  overpayments),  any 
overpayment  of  branch  profits  tax  by 
reason  of  this  paragraph  (h)(2)(ii)  shall 
be  deemed  not  to  have  been  made 
before  the  filing  date  for  the  taxable 
year  in  which  the  foreign  corporation 
estabhshes  that  it  has  met  the  36-month 
test. 

(3)  Exemptions  for  foreign 
corporations  resident  in  certain 
countries  with  income  tax  treaties  in 
effect  on  January  1,  1987.  The  branch 
profits  tax  shall  not  be  imposed  on  the 
porfion  of  the  dividend  equivalent 
amount  with  respect  to  which  a  foreign 
corporation  satisfies  the  requirements  of 
paragraph  (h)  (1)  and  (2)  of  this  section 
for  a  country  listed  below,  so  long  as  the 
income  tax  treaty  between  the  United 
States  and  that  country,  as  in  effect  on 
January  1, 1987,  remains  in  effect,  except 
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to  the  extent  the  treaty  is  modified  on  or 
after  January  1, 1987,  to  expressly 
provide  for  the  imposition  of  the  branch 
profits  tax: 


Aruba 

Jamaica 

Austna 

japan 

Belgium 

Korea 

People's  Republic  of 

Luxembourg 

China 

Malta 

Cyprus 

Morocco 

Denmark 

Netherlands 

Egypt 

Netherlands  Antilles 

Finland 

Norway 

Germany 

Pakistan 

Greece 

Philippines 

Hungary 

Sweden 

Iceland 

Switzerland 

Ireland 

United  Kingdom 

Italy 

(4)  Modifications  with  respect  to  other 
income  tax  treaties — (i)  Limitation  on 
rate  of  tax — (A)  General  rule.  If.  under 
paragraphs  (h]  (1)  and  (2)  of  this  section, 
a  corporation  quaUfies  for  a  reduction  in 
the  amount  of  the  branch  profits  tax  and 
paragraph  (h)(3)  of  this  section  does  not 
apply,  the  rate  of  tax  shall  be  the  rate  of 
tax  on  branch  profits  specified  in  the 
treaty  between  the  United  States  and 
the  corporation's  country  of  residence 
or,  if  no  rate  of  tax  on  branch  profits  is 
specified,  the  rate  of  tax  that  would 
apply  imder  such  treaty  to  dividends 
paid  to  the  foreign  corporation  by  a 
wholly-owned  domestic  corporation. 

(B)  Certain  treaties  in  effect  on 
January  1,  1987.  The  branch  profits  tax 
shall  be  imposed  at  the  following  rates 
on  the  portion  of  the  dividend 
equivalent  amount  with  respect  to  which 
a  foreign  corporation  satisfies  the 
requirements  of  paragraphs  (h)  (1)  and 
(2)  of  this  section  for  a  country  listed 
below,  for  as  long  as  the  relevant 
provisions  of  those  income  tax  treaties 
remain  in  effect  and  are  not  modified  or 
superseded  by  subsequent  agreement: 
Australia  (15%) 
Barbados  (5%) 
Canada  (10%) 
France  [reserved] 
New  Zealand  (5%) 
Poland  (5%) 
Romania  (10%) 
South  Africa  (30%) 
Trinidad  &  Tobago  (10%) 
U.S.S.R.  (30%) 

(ii)  Limitations  other  than  rate  of  tax. 
If,  under  paragraphs  (h)  (1)  and  (2)  of 
this  section,  a  foreign  corporation 
qualifies  for  a  reduction  in  the  amount 
of  branch  profits  tax  and  paragraph 
(h)(3)  of  this  section  does  not  apply, 
then — 

(A)  The  foreign  corporation  shall  be 
entitled  to  the  benefit  of  any  limitations 
on  imposition  of  a  tax  on  branch  profits 
(in  addition  to  any  limitations  on  the 
rate  of  tax)  contained  in  the  treaty,  and 

(B)  No  branch  profits  tax  shall  be 
imposed  with  respect  to  effectively 


connected  earnings  and  profits  of  the 
foreign  corporation  unless  attributable 
to  a  permanent  establishment  in  the 
United  States  or,  if  not  otherwise 
prohibited  under  the  treaty,  to  gain  from 
the  disposition  of  a  U.S.  real  property 
interest  described  in  section 
897(c)(l)(A)(i),  except  to  the  extent  the 
treaty  specifically  permits  the 
imposition  of  the  branch  profits  tax  on 
such  earnings  and  profits. 
No  article  in  such  treaty  shall  be 
construed  to  provide  any  limitations  on 
imposition  of  the  branch  profits  tax 
other  than  as  provided  in  this  paragraph 
(h)(4). 

(iii)  Limitations  under  the  Canadian 
treaty — (A)  Effect  of  deficits  in  earnings 
and  profits.  In  the  case  of  a  foreign 
corporation  that  is  a  qualified  resident 
of  Canada,  the  dividend  equivalent 
amount  for  any  taxable  year  shall  not 
exceed  the  foreign  corporation's  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  as  of  the  close  of  the  current 
taxable  year.  Thus,  for  example,  if  a 
foreign  corporation  that  is  a  qualified 
resident  of  Canada  has  a  deficit  in  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  of  $200  as  of  the  close  of  the 
preceding  taxable  year  and  effectively 
connected  earnings  and  profits  of  $100 
for  the  current  taxable  year,  it  will  have 
no  dividend  equivalent  amount  for  the 
taxable  year  because,  as  of  the  close  of 
its  current  taxable  year,  it  has  a  $100 
deficit  in  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits.  For  purposes  of 
this  paragraph  (h)(4)(iii)(A),  any  net 
deficit  in  accumulated  earnings  and 
profits  attributable  to  taxable  years 
beginning  before  January  1, 1987,  shall 
be  includible  in  determining  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits. 

(B)  One-time  exemption  of  Canadian 
$500.000— (1)  General  rule.  In  the  case  of 
a  foreign  corporation  that  is  a  qualified 
resident  of  Canada,  the  branch  profits 
tax  shall  be  imposed  only  with  respect 
to  that  portion  of  the  dividend 
equivalent  amount  for  the  taxable  year 
that,  when  translated  into  Canadian 
dollars  and  added  to  the  dividend 
equivalent  amounts  for  preceding 
taxable  years  translated  into  Canadian 
dollars,  exceeds  Canadian  $500,000.  The 
value  of  the  dividend  equivalent  amount 
in  Canadian  currency  shall  be 
determined  by  translating  the  effectively 
connected  earnings  and  profits  for  each 
taxable  year  that  are  includible  in  the 
dividend  equivalent  amount  (as 
determined  in  U.S.  dollars  under  the 


currency  translation  method  used  in 
determining  the  foreign  corporation's 
taxable  income  for  U.S.  tax  purposes)  by 
the  weighted  average  exchange  rate  for 
the  taxable  year  (determined  under  the 
rules  of  section  989(b)(3))  during  which 
the  earnings  and  profits  were  derived. 

[2]  Reduction  in  amount  of  exemption 
in  the  case  of  related  corporations.  The 
amount  of  a  foreign  corporation's 
exemption  under  this  paragraph 
(h)(4)(iii)(B)  shall  be  reduced  by  the 
amount  of  any  exemption  that  reduced 
the  dividend  equivalent  amount  of  an 
associated  foreign  corporation  with 
respect  to  the  same  or  a  similar 
business.  For  purposes  of  this  paragraph 
(h)(4)(iii)(B),  a  foreign  corporation  is  an 
associated  foreign  corporation  if  it  is 
related  to  the  foreign  corporation  for 
purposes  of  section  267(b)  or  it  and  the 
foreign  corporation  are  stapled  entities 
(within  the  meaning  of  section 
269B(c)(2))  or  are  effectively  stapled 
entities.  A  business  is  the  same  as  or 
similar  to  another  business  if  it  involves 
the  sale,  lease,  or  manufacture  of  the 
same  or  a  similar  type  of  property  or  the 
provision  of  the  same  or  a  similar  type 
of  services.  A  U.S.  real  property  interest 
described  in  section  897(c)(l)(A)(i)  shall 
be  treated  as  a  business  and  all  such 
U.S.  real  property  interests  shall  be 
treated  as  businesses  that  are  the  same 
or  similar. 

[3]  Coordination  with  second-tier 
withholding  tax.  The  value  of  the 
dividend  equivalent  amount  that  is 
exempt  from  the  branch  profits  tax  by 
reason  of  paragraph  (h)(4)(iii)(B)(7)  of 
this  section  shall  not  be  subject  to  tax 
under  section  871(a)  or  881,  or  to 
withholding  under  section  1441  or  1442, 
when  distributed  by  the  foreign 
corporation. 

(5)  Benefits  under  treaties  other  than 
income  tax  treaties.  (Reserved) 

(6)  Example.  The  application  of  this 
paragraph  (h)  is  illustrated  by  the 
following  example. 

Example.  Foreign  corporation  A,  a 
calendar  year  taxpayer,  is  a  resident  of  the 
United  Kingdom.  A  has  a  dividend  equivalent 
amount  for  its  taxable  year  1991  of  $300,  of 
which  $100  is  attributable  to  1991  effectively 
connected  earnings  and  profits  and  $200  to 
non-previously  taxed  accumulated  effectively 
connected  earnings  and  profits.  A  is  a 
quahfied  resident  for  its  taxable  year  1991 
because  for  that  year  it  meets  the 
requirements  of  S  1.884-5T  (b)  and  (c), 
relating,  respectively,  to  stock  ownership  and 
base  erosion.  For  1991  A  does  not  meet  the 
requirements  of  {  1.884-5T  (d),  (e),  or  (f)  for 
qualified  residence.  A  is  not  a  qualified 
resident  of  the  United  Kingdom  for  its  taxable 
year  1989  but  is  a  qualified  resident  for  its 
taxable  years  1990  and  1992. 
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Because  A  is  a  qualified  resident  for  the  3- 
year  period  (1990. 1991.  and  1992)  that 
includes  the  taxable  year  of  the  dividend 
equivalent  amount  (1991),  A  satisfies  the  36- 
month  test  of  paragraph  (h)(2)  of  this  section 
and  no  branch  proHts  tax  is  imposed  on  the 
total  $300  dividend  equivalent  amount. 
However,  since  A  was  not  a  qualified 
resident  in  1989  and  therefore  cannot 
establish  that  it  has  satisifed  the  36-month 
test  until  the  taxable  year  following  the  year 
of  the  dividend  equivalent  amount,  A  must 
pay  the  branch  profits  tax  for  its  taxable  year 
1991  with  respect  to  the  portion  of  the 
dividend  equivalent  amount  attributable  to 
non-previously  taxed  accumulated  effectively 
connected  earnings  and  profits  relating  to 
years  prior  to  1990  without  regard  to 
paragraph  (h)(l}  of  this  section.  A  may  file  for 
a  refund  of  the  branch  profits  tax  paid  with 
respect  to  its  1991  taxable  year  at  any  time 
after  it  establishes  that  it  is  a  qualified 
resident  for  its  1992  taxable  year. 

(i)  Stapled  entities.  Any  foreign 
corporation  that  is  treated  as  a  domestic 
corporation  by  reason  of  section  269B 
(relating  to  stapled  entities]  shall 
continue  to  be  treated  as  a  foreign 
corporation  for  all  purposes  of  section 
884  and  the  regulations  thereunder, 
notwithstanding  section  269B  or  the 
regulations  thereunder. 

(j)  Effective  date.  This  section  is 
effective  for  taxable  years  beginning 
after  December  31, 1986. 

§  1.8M-2T    Special  rules  for  termination  or 
incorporation  of  a  U.S.  trade  or  busineM  or 
liquidation  or  reorganization  of  a  foreign 
corporation  or  its  domestic  subsidiary, 
(temporary) 

(a)  Complete  termination  of  a  U.S. 
trade  or  business — (1)  General  rule.  A 
foreign  corporation  shall  not  be  subject 
to  the  branch  profits  tax  for  the  taxable 
year  in  which  it  completely  terminates 
all  of  its  U.S.  trade  or  business  within 
the  meaning  of  paragraph  (a)(2)  of  this 
section.  A  foreign  corporation's  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  as  of  the  close  of  the  taxable 
year  of  complete  termination  shall  be 
extinguished  for  purposes  of  section  884 
and  the  regulations  thereunder,  but  not 
for  other  purposes  (for  example,  sections 
312,  316  and  381). 

(2)  Operating  rules — (i)  Definition  of 
complete  termination.  A  foreign 
corporation  shall  have  completely 
terminated  all  of  its  U.S.  trade  or 
business  for  any  taxable  year  ("the  year 
of  complete  termination")  only  if — 

(A)  As  of  the  close  of  that  taxable 
year,  the  foreign  corporation  either  has 
no  U.S.  assets,  or  its  shareholders  have 
adopted  an  irrevocable  resolution  in 
that  taxable  year  to  completely  liquidate 
and  dissolve  the  corporation  and,  before 
the  close  of  the  immediately  succeeding 
taxable  year  (also  a  "year  of  complete 


termination"  for  purposes  of  applying 
this  paragraph  (a)(2)),  all  of  its  U.S. 
assets  are  either  distributed,  used  to  pay 
off  liabihties,  or  cease  to  be  U.S.  assets; 

(B)  Neither  the  foreign  corporation  nor 
a  related  corporation  uses,  directly  or 
indirectly,  any  of  the  U.S.  assets  of  the 
terminated  U.S.  trade  or  business,  or 
property  attributable  thereto  or  to 
effectively  connected  earnings  and 
profits  earned  by  the  foreign  corporation 
in  the  year  of  complete  termination,  in 
the  conduct  of  a  trade  or  business  in  the 
United  States  at  any  time  during  a 
period  of  three  years  from  the  close  of 
the  year  of  complete  termination; 

(C)  The  foreign  corporation  has  no 
income  that  is,  or  is  treated  as, 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States  (other  than  solely  by  reason  of 
section  864  (c)(6)  or  (c)(7))  during  the 
period  of  three  years  from  the  close  of 
the  year  of  complete  termination;  and 

(D)  The  foreign  corporation  attaches 
to  its  income  tax  return  for  each  year  of 
complete  termination  a  waiver  of  the 
period  of  limitations,  as  described  in 
paragraph  {a)(2)(ii)  of  this  section. 

If  a  foreign  corporation  fails  to 
completely  terminate  all  of  its  U.S.  trade 
or  business  because  of  the  failure  to 
meet  any  of  the  requirements  of  this 
paragraph  (a)(2),  then  its  branch  profits 
tax  liability  for  the  taxable  year  and  all 
subsequent  taxable  years  shall  be 
determined  under  the  provisions  of 
§  1.884-lT,  without  regard  to  any 
provisions  in  this  paragraph  (a),  taking 
into  account  any  reduction  in  U.S.  net 
equity  that  results  from  a  U.S.  trade  or 
business  of  the  foreign  corporation 
ceasing  to  have  U.S.  assets.  Any 
additional  branch  profits  tax  liability 
that  may  result,  together  with  interest 
thereon  (charged  at  the  underpayment 
rates  determined  under  section 
6621(a)(2)  with  respect  to  the  period 
between  the  date  that  was  prescribed 
for  filing  the  foreign  corporation's 
income  tax  return  for  the  taxable  year 
with  respect  to  which  the  branch  profits 
tax  liability  arises  and  the  date  on 
which  the  additional  tax  for  that  year  is 
paid),  and  applicable  penalties,  if  any, 
shall  be  the  liability  of  the  foreign 
corporation  (or  of  any  person  who  is  a 
transferee  of  the  foreign  corporation 
within  the  meaning  of  section  6901). 

(ii)  Waiver  of  period  of  limitations. 
The  waiver  referred  to  in  paragraph 
(a)(2)(i)(D)  of  this  section  shall  be 
executed  on  such  forms  as  are 
prescribed  by  the  Commissioner  and 
shall  extend  the  period  for  assessment 
of  the  branch  profits  tax  for  the  year  of 
complete  termination  to  a  date  not 
earlier  than  the  close  of  the  sixth 


taxable  year  following  that  taxable  year. 
Such  waiver  shall  contain  such  other 
terms  with  respect  to  assessment  as 
may  be  considered  appropriate  by  the 
Commissioner  to  ensure  the  assessment 
and  collection  of  the  correct  tax  liability 
for  each  year  for  which  the  waiver  is 
required.  The  waiver  must  be  signed  by 
the  person  authorized  to  sign  the  income 
tax  returns  for  the  foreign  corporation 
(including  an  agent  authorized  to  do  so 
under  a  general  or  specific  power  of 
attorney).  The  waiver  must  be  filed  on 
or  before  the  date  (including  extensions) 
prescribed  for  filing  the  foreign 
corporation's  income  tax  return  for  the 
year  of  complete  termination.  For 
taxable  years  ending  on  or  before 
December  1. 1988,  such  waiver  may  be 
filed  by  attaching  it  to  an  amended  Form 
1120F  and  filing  such  document  on  or 
before  January  3, 1988. 

(iii)  Property  subject  to  reinvestment 
prohibition  rule.  For  purposes  of 
paragraph  (a)(2)(i)(B)  of  this  section— 

(A)  The  term  "U.S.  assets  of  the 
terminated  U.S.  trade  or  business"  shall 
mean  all  the  money  and  other  property 
that  qualified  as  U.S.  assets  of  the 
foreign  corporation  as  of  the  close  of  the 
taxable  year  immediately  preceding  the 
year  of  complete  termination;  and 

(B)  Property  attributable  to  U.S.  assets 
or  to  effectively  connected  earnings  and 
profits  earned  by  the  foreign  corporation 
in  the  year  of  complete  termination  shall 
mean  money  or  other  property  into 
which  any  part  or  all  of  such  assets  or 
effectively  connected  earnings  and 
profits  are  converted  at  any  time  before 
the  expiration  of  the  three-year  period 
specified  in  paragraph  (a)(2)(i)(B)  of  this 
section  by  way  of  sale,  exchange,  or 
other  disposition,  as  well  as  any  money 
or  other  property  attributable  to  the  sale 
by  a  shareholder  of  the  foreign 
corporation  of  its  interest  in  the  foreign 
corporation  (or  a  successor  corporation) 
at  any  time  after  a  date  which  is  12 
months  before  the  close  of  the  year  of 
complete  termination  (24  months  in  the 
case  of  a  foreign  corporation  that  makes 
an  election  under  paragraph  (b)  of  this 
section). 

(iv)  Related  corporation.  For  purposes 
of  paragraph  (a)(2)(i)(B)  of  this  section,  a 
corporation  shall  be  related  to  a  foreign 
corporation  if  either  corporation  is  a  10- 
percent  shareholder  of  the  other 
corporation  or,  where  the  foreign 
corporation  completely  liquidates,  if 
either  corporation  would  have  been  a 
10-percent  shareholder  of  the  other 
corporation  had  the  foreign  corporation 
remained  in  existence.  For  this  purpose, 
the  term  "10-percent  shareholder" 
means  any  person  described  in  section 
871(h)(3)(B)  as  well  as  any  person  who 
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owns  10  percent  or  more  of  the  total 
value  of  the  stock  of  the  corporation, 
and  stock  ownership  shall  bie 
determined  on  the  basis  of  the 
attribution  niles  described  in  section 
871(h)(3)(C). 

(v)  Direct  or  indirect  use  of  U.S. 
assets.  The  use  of  any  part  or  all  of  the 
property  referred  to  in  paragraph 
(a)(2)(i](B]  of  this  section  shall  include 
the  loan  thereof  to  a  related  corporation 
or  the  use  thereof  as  security  (as  a 
pledge,  mortgage,  or  otherwise)  for  any 
indebtedness  of  a  related  corporation. 

(3)  Complete  termination  in  the  case 
of  a  section  338  election.  A  foreign 
corporation  whose  stock  is  acquired  by 
another  corporation  that  makes  (or  is 
deemed  to  make)  an  election  under 
section  338  with  respect  to  the  stock  of 
the  foreign  corporation  shall  be  treated 
as  having  completely  liquidated  as  of 
the  close  of  the  acquisition  date  (as 
defined  in  section  338(h)(2))  and  to  have 
completely  terminated  all  of  its  U.S. 
trade  or  business  with  respect  to  the 
taxable  year  ending  on  such  acquisition 
date  provided  the  foreign  corporation 
that  exists  prior  to  the  section  338 
transaction  complies  with  the 
requirements  of  paragraph  (a)(2)(i)  (B) 
and  (D)  of  this  section.  For  purposes  of 
the  preceding  sentence,  any  of  the 
money  or  other  property  paid  as 
consideration  for  the  acquisition  of  the 
stock  in  the  foreign  corporation  (and  for 
any  debt  claim  against  the  foreign 
corporation)  shall  be  treated  as  property 
attributable  to  the  U.S.  assets  of  the 
terminated  U.S.  trade  or  business  and  to 
the  effectively  connected  earnings  and 
profits  of  the  foreign  corporation  earned 
in  the  year  of  complete  termination. 

(4)  Complete  termination  in  the  case 
of  a  foreign  corporation  with  income 
under  section  864(c)(6)  or  864(c)(7).  No 
branch  profits  tax  shall  be  imposed  on 
effectively  connected  earnings  and 
profits  attributable  to  income  that  is 
treated  as  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the 
United  States  solely  by  reason  of 
section  864(c)(6)  or  864(c)(7)  if— 

(i)  No  income  of  the  foreign 
corporation  for  the  taxable  year  is,  or  is 
treated  as,  effectively  connected  with 
the  conduct  of  a  trade  or  business  in  the 
United  States,  without  regard  to  section 
864(c)(6)  or  864(c)(7), 

(ii)  The  foreign  corporation  has  no 
U.S.  assets  as  of  the  close  of  the  taxable 
year,  and 

(iii)  Such  effectively  connected 
earnings  and  profits  would  not  have 
been  subject  to  branch  profits  tax 
pursuant  to  the  complete  termination 
provisions  of  paragraph  (a)(1)  of  this 
section  if  income  or  gain  subject  to 
section  864(c)(6)  had  not  been  deferred 


or  if  property  subject  to  section  864(c)(7) 
had  been  sold  immediately  prior  to  the 
date  the  property  ceased  to  have  been 
used  in  the  conduct  of  a  trade  or 
business  in  the  United  States. 

(5)  Coordination  with  second-level 
withholding  tax.  Effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively 
connected  earnings  and  profits  of  a 
foreign  corporation  that  are  exempt  horn 
branch  profits  tax  by  reason  of  the 
provisions  of  paragraph  (a)(1)  of  this 
section  shall  not  be  subject  to  tax  under 
section  871(a),  681(a),  1441  or  1442  when 
paid  as  a  dividend  by  such  foreign 
corporation  (or  a  successor-in-interest). 

(b)  Election  to  remain  engaged  in  a 
U.S.  trade  or  business.  A  foreign 
corporation  that  would  be  considered  to 
have  completely  terminated  all  of  its 
U.S.  trade  or  business  for  the  taxable 
year  under  the  provisions  of  paragraph 
(a)(2)(i)  of  this  section,  but  for  the 
provisions  of  paragraph  (a)(2)(i)(B)  of 
this  section  that  prohibit  reinvestment 
within  a  three-year  period,  may  make  an 
election  under  this  paragraph  (b)  for  the 
taxable  year  in  which  it  completely 
terminates  all  its  U.S.  trade  or  business 
(as  determined  without  regard  to 
paragraph  (a)(2)(i)(B)  of  this  section) 
and,  if  it  so  chooses,  for  the  following 
taxable  year  (but  not  for  any  succeeding 
taxable  year).  The  election  under  this 
paragraph  (b)  is  an  election  by  the 
foreign  corporation  to  designate  an 
amount  of  marketable  securities  (as 
defined  in  §  1.884-lT(d)(8))  as  U.S. 
assets  for  purposes  of  S  1.884-lT.  In 
order  to  qualify  for  this  election — 

(1)  The  marketable  securities  must  be 
identified  within  30  days  of  the  date  an 
equivalent  amount  of  U.S.  assets  ceases 
to  be  U.S.  assets;  and 

(2)  On  the  date  a  marketable  security 
is  identified,  its  adjusted  basis  must  not 
exceed  its  fair  market  value. 

The  marketable  securities  identified 
pursuant  to  the  election  under  this 
paragraph  (b)  shall  be  treated  as  being 
U.S.  assets  in  an  amount  equal,  in  the 
aggregate,  to  the  lesser  of  the  adjusted 
basis  of  the  U.S.  assets  that  ceased  to  be 
U.S.  assets  during  the  taxable  year  in 
which  the  election  is  made  (determined 
on  the  date  or  dates  the  U.S.  assets 
ceased  to  be  U.S.  assets)  or  the  adjusted 
basis  of  the  marketable  securities  as  of 
the  end  of  the  taxable  year.  The 
securities  must  be  held  bom  the  date 
they  are  identified  untii  the  end  of  the 
taxable  year  for  which  the  election  is 
made,  or,  if  disposed  of  during  that 
taxable  year,  must  be  replaced  on  the 
date  of  disposition  with  other 
marketable  securities  that  are  acquired 
on  or  before  that  date  and  the  fair 


market  value  of  which  as  of  the  date  of 
substitution  is  not  less  than  their 
adjusted  basis.  Except  as  otherwise 
provided  in  this  paragraph  (b).  the 
election  under  this  paragraph  (b)  shall 
be  made  in  accordance  with  the 
provisions  of  i  1.884-lT(d)(ll).  subject 
to  the  same  conditions  as  are  set  forth  in 
that  section,  and  shall  have  the  same 
consequences  as  provided  in  §  1.884- 
lT(d)(ll)(ii)  (including  the  marking  to 
market  of  such  securities  at  the  close  of 
each  taxable  year  for  which  the  election 
is  effective)  except  that  such 
consequences  start  with  the  first  day  of 
the  taxable  year  for  which  the  election 
is  effective  and  continue  until  the  earlier 
of  the  date  of  substitution  by  the  foreign 
corporation  of  a  U.S.  asset  for  such 
marketable  security  or  the  close  of  the 
taxable  year  for  which  the  election  is 
effective.  The  securities  shall  be  marked 
to  market  immediately  prior  to  the  date 
of  substitution.  An  election  under 
§  1.884-lT(d)(ll)  shall  not  be  effective 
for  any  taxable  year  for  which  the 
election  under  this  peu-agraph  (b)  is 
effective.  A  foreign  corporation  shall  not 
be  permitted  to  make  an  election  under 
this  paragraph  (b)  more  than  once.  See 
§  1.884-lT(d){ll)  for  other  rules 
regarding  the  effect  and  manner  of 
making  this  election,  including  transition 
rules. 

(c)  Liquidation,  reorganization,  etc.  of 
a  foreign  corporation.  The  following 
rules  apply  to  the  transfer  by  a  foreign 
corporation  engaged  (or  deemed 
engaged)  in  the  conduct  of  a  U.S.  trade 
or  business  (the  "transferor")  of  its  U.S. 
assets  to  another  corporation  (the 
"transferee")  in  a  complete  liquidation 
or  reorganization  described  in  section 
381(a)  (a  "section  381(a)  transaction")  if 
the  transferor  is  engaged  (or  deemed 
engaged)  in  the  conduct  of  a  U.S.  trade 
or  business  immediately  prior  to  the 
section  381(a)  transaction.  For  purposes 
of  this  paragraph  (c),  a  section  381(a) 
transaction  is  considered  to  occur  in  the 
taxable  year  that  ends  on  the  date  of 
distribution  or  transfer  (as  defined  in 
S  1.381(b)-l(b))  pursuant  to  the  section 
381(a)  transaction. 

(1)  Inapplicability  of  paragraph  (a)(1) 
of  this  section  to  section  3Bl(a) 
transactions.  Paragraph  (a)(1)  of  this 
section  (relating  to  the  complete 
termination  of  a  U.S.  trade  or  business 
of  a  foreign  corporation)  does  not  apply 
to  exempt  the  transferor  from  branch 
profits  tax  liabihty  for  the  taxable  year 
in  which  the  section  381(a)  transaction 
occurs  or  in  any  succeeding  taxable 
year. 

(2)  Transferor's  dividend  equivalent 
amount  for  the  taxable  year  in  which  a 
section  381(a)  transaction  occurs.  The 
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dividend  equivalent  amount  for  the 
taxable  year,  including  a  short  taxable 
year,  in  which  a  section  381(a) 
transaction  occurs  shall  be  determined 
under  the  provisions  of  S  1.884-lT,  as 
modifiedunder  the  provisions  of  this 
paragraph  (c](2). 

(i)  U.S.  net  equity.  The  transferor's 
U.S.  net  equity  as  of  the  close  of  the 
taxable  year  shall  be  determined 
without  regard  to  any  transfer  in  that 
taxable  year  of  U3.  assets  to  or  from  the 
transferee  pursuant  to  a  section  381  (a) 
transaction,  and  without  regard  to  any 
U.S.  liabilities  assumed  or  acquired  by 
the  transferee  from  the  transferor  in  that 
taxable  year  pursuant  to  a  section  381(a] 
transaction.  The  transferor's  adjusted 
basis  (for  earnings  and  profits  purposes) 
in  U.S.  assets  transferred  to  the 
transferee  pursuant  to  a  section  381(a) 
transaction  shall  be  the  adjusted  basis 
of  those  assets  (for  earnings  and  profits 
purposes)  immediately  prior  to  the 
section  381(a)  transaction,  adjusted  as 
provided  under  section  362(b).  treating 
the  transferor,  for  that  purpose,  as 
though  it  were  the  transferee  and 
treating  the  gain  taken  into  account  for 
earnings  and  profits  purposes  as  gain 
recognized. 

(ii)  Effectively  connected  earnings 
and  profits.  The  transferor's  effectively 
connected  earnings  and  profits  for  the 
taxable  year  in  which  the  section  381(a) 
transaction  occurs  and  its  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  shall  be  determined  without 
regard  to  the  carryover  to  the  transferee 
of  the  transferor's  earnings  and  profits 
under  section  381  (a)  and  (c)(2)  and 
paragraph  (c)(4)  of  this  section. 
Effectively  coiuiected  earnings  and 
profits  for  the  taxable  year  in  which  a 
section  381(a)  transaction  occurs  shall 
be  adjusted  by  the  amount  of  any  gain 
recogoized  to  the  transferor  in  that  year 
pursuant  to  the  section  381(a) 
transaction  (to  the  extent  taken  into 
account  for  earnings  and  profits 
purposes). 

(iiij  Waiver  of  period  of  limitations 
and  transferee  agreement.  In  the  case  of 
a  transferee  that  is  a  domestic 
corporation,  the  provisions  of  paragraph 
(c)(2Xi]  of  this  section  shall  not  apply 
unless,  as  part  of  the  section  381(a) 
transaction,  the  transferee  executes  a 
Form  2045  (Transferee  Agreement)  and  a 
waiver  of  period  of  hmitations  as 
described  in  this  paragraph  (cX2)(iii), 
and  Bles  both  documents  with  its  timely 
nied  (including  extensions)  income  tax 
return  for  the  taxable  year  in  which  the 
section  381(a)  transaction  occurs.  The 
waiver  shall  be  executed  on  such  forms 
as  are  prescribed  by  the  Commissioner 


and  shall  extend  the  period  for 
assessment  of  any  additional  branch 
profits  tax  for  the  taxable  year  in  which 
the  section  381(a)  transaction  occurs  to 
a  date  not  earlier  than  the  close  of  the 
sixth  taxable  year  following  the  taxable 
year  in  which  such  transaction  occurs. 
The  waiver  shall  contain  such  other 
terms  with  respect  to  assessment  as 
may  be  considered  appropriate  by  the 
Commissioner  to  ensure  the  assessment 
and  collection  of  the  correct  tax  liability 
for  such  year.  The  waiver  must  be 
signed  by  the  person  authorized  to  sign 
Form  2045.  For  taxable  years  ending  on 
or  before  December  1, 1988,  Form  2045 
and  the  waiver  may  be  filed  by 
attaching  both  documents  to  an 
amended  Form  1120F  on  or  before 
January  3,  1989. 

(3)  Transferor's  dividend  equivalent 
amount  for  any  taxable  year  succeeding 
the  taxable  year  in  which  the  section 
381(a)  transaction  occurs.  Any  decrease 
in  U.S.  net  equity  in  any  taxable  year 
succeeding  the  taxable  year  in  which 
the  section  381(a)  transaction  occurs 
shall  increase  the  transferor's  dividend 
equivalent  amount  for  those  years 
without  regard  to  the  hmitation  in 

§  1.884-lT(b)(3)(ii).  to  the  extent  such 
decrease  in  U.S.  net  equity  does  not 
exceed  the  balance  of  effectively 
connected  earnings  and  proGts  and  non- 
previonsly  taxed  accumulated 
effectively  connected  earnings  and 
profits  carried  over  to  the  transferee 
pursuant  to  section  381  (a)  and  (c)(2).  as 
determined  under  paragraph  (c)(4)  of 
this  section. 

(4)  Earnings  and  profits  of  the 
transferor  carried  over  to  the  transferee 
pursuant  to  the  section  381(a) 
transaction — (i)  Amount.  The  amount  of 
effectively  connected  earnings  and 
profits  and  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits  of  the  transferor 
that  carry  over  to  the  transferee  under 
section  381  (a)  and  (c)(2)  shall  be  the 
effectively  connected  earnings  and 
profits  and  the  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits  of  the  transferor 
immediately  before  the  close  of  the 
taxable  year  in  which  the  section  381(a) 
transaction  occurs.  For  this  purpose,  the 
provisions  in  {  1.381(c)(2)-l  shall 
generally  apply  with  proper  adjustments 
to  reflect  the  fact  that  effectively 
connected  earnings  and  profits  and  non- 
previoosly  taxed  accumulated 
effectively  connected  earnings  and 
profits  are  not  affected  by  distributions 
to  shareholders  but  rather,  by  dividend 
equivalent  amounts.  Therefore,  the 
amounts  of  effectively  connected 
earnings  and  profits  and  non-previously 


taxed  accumulated  effectively 
connected  earnings  and  profits  that 
carry  over  to  the  transferee  pursuant  to 
those  provisions  are  reduced  by  the 
transferor's  dividend  equivalent  amount 
for  the  taxable  year  in  which  the  section 
381(a)  transaction  occurs.  Such  amounts 
are  also  reduced  to  the  extent  of  any 
dividend  equivalent  amount  determined 
for  any  succeeding  taxable  year  solely 
as  a  result  of  the  provisions  of 
paragraph  (c)(3)  of  this  section.  For 
purposes  of  this  paragraph  (c)(4)(i).  if  the 
transferor  accumulates  non-previously 
taxed  effectively  connected  earnings 
and  profits,  or  incurs  a  deficit  in 
effectively  connected  earnings  and 
profits,  attributable  to  a  period  that  is 
after  the  close  of  the  taxable  year  in 
which  the  section  381(a)  transaction 
occurs  and  before  the  hquidation  of  the 
transferor,  then  such  effectively 
connected  earnings  and  profits,  or 
deficits  therein,  shall  t>e  deemed  to  have 
been  accumulated  or  incurred  on  or 
before  the  close  of  the  taxable  year  in 
which  the  section  381(a)  transaction 
occurs. 

(ii)  Retention  of  character  All  of  the 
transferor's  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively 
connected  earnings  and  profits  that 
carry  over  to  the  transferee  shall 
constitute  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits  of  the  transferee.  In 
the  case  of  a  domestic  transferee,  such 
non-previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  shall  also  constitute  accumulated 
earnings  and  profits  of  the  transferee  for 
purposes  of  section  316(a)(2). 

(iii)  Treatment  of  distributions  by  a 
domestic  trans foree  out  of  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits.  In  the  event  the  transferee  is  a 
domestic  corporation,  distributions  out 
of  the  transferee's  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits  that  are  received  by 
a  foreign  distributee  shall  qualify  for 
benefits  under  an  applicable  income  tax 
treaty  only  (A)  if  the  distributee 
qualifies  for  the  benefits  under  such 
treaty  and  (B)  to  the  extent  that  the 
transferor  foreign  corporation  would 
have  qualified  under  the  principles  of 
§  1.884-lT(h)  (1)  and  (2)(i)  for  an 
exemption  or  reduction  in  rate  with 
respect  to  the  branch  profits  tax  if  the 
non-previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  had  been  reflected  in  a  dividend 
equivalent  amount  for  the  taxable  year 
in  which  the  section  381(a]  transaction 
occurs.  (Hie  tax  rate  on  dividends 
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specified  in  the  treaty  between  the 
distributee's  country  of  residence  and 
the  United  States  shall  apply  to  any 
dividends  received  by  a  distributee  who 
qualifies  for  a  treaty  benefit  under  the 
preceding  sentence.]  In  addition, 
distributions  out  of  such  non-previously 
taxed  accumulated  effectively 
connected  earnings  and  profits  shall 
retain  their  character  in  the  hands  of 
any  domestic  distributee  up  a  chain  of 
corporate  shareholders  for  purposes  of 
applying  this  paragraph  (c)(4)(iii)  to 
distributions  made  by  any  such  person 
to  a  foreign  distributee.  If  a  domestic 
transferee  has  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits  carried  over  from 
the  transferor  as  well  as  accumulated 
earnings  and  profits,  then  each  category 
of  earnings  and  profits  shall  be 
accounted  for  in  two  separate  pools,  and 
any  distribution  of  earnings  and  profits 
shall  be  treated  as  a  distribution  out  of 
each  pool  in  proportion  to  the  respective 
amount  of  undistributed  earnings  and 
profits  in  each  pool.  Section  871  (i) 
(relating,  in  part,  to  dividends  paid  by  a 
domestic  corporation  meeting  the  80- 
percent  foreign  business  requirements  of 
section  861(c](l]]  shall  not  apply  to  any 
dividends  paid  by  a  domestic  transferee 
out  of  its  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits. 

(5)  Determination  of  U.S.  net  equity  of 
a  transferee  that  is  a  foreign 
corporation.  In  the  event  the  transferee 
is  a  foreign  corporation,  then  for 
purposes  of  determining  the  transferee's 
increase  or  decrease  in  U.S.  net  equity 
under  §  1.884-lT  for  its  taxable  year 
during  which  the  section  381(a) 
transaction  occurs,  its  U.S.  net  equity  as 
of  the  close  of  its  immediately  preceding 
taxable  year  shall  be  increased  by  the 
amount  of  U.S.  net  equity  acquired  by 
the  transferee  from  the  transferor 
pursuant  to  the  section  381(a] 
transaction,  taking  into  account  the 
adjustments  to  the  basis  (for  earnings 
and  profits  purposes]  of  U.S.  assets 
under  the  principles  of  section  362(b). 

(6)  Special  rules  in  the  case  of  the 
disposition  of  stock  or  securities  in  a 
domestic  transferee  or  in  the 
transferor — (i)  General  rule.  This 
paragraph  (c)(6)(i]  shall  apply  where  the 
transferee  is  a  domestic  corporation, 
subdivision  (A),  (B),  or  (C)  of  this 
paragraph  applies  and  subdivision  (D)  of 
this  paragraph  applies. 

(A)  Shareholders  of  the  transferor  sell, 
exchange  or  otherwise  dispose  of  stock 
in  the  transferor  at  any  time  during  a  12- 
month  period  before  the  date  of 
distribution  or  transfer  (as  defined  in 
§  1.381(b)-l(b))  and  the  aggregate 


amount  of  such  stock  sold,  exchanged  or 
otherwise  disposed  of  exceeds  25 
percent  of  the  value  of  the  stock  of  the 
transferor,  determined  on  a  date  that  is 
12  months  before  the  date  of  distribution 
or  transfer. 

(B)  Shareholders  of  the  transferee  (or 
of  the  transferee's  parent  in  the  case  of  a 
reorganization  described  in  the 
parenthetical  clause  in  section 
368(a)(1)(C))  who  in  the  aggregate 
owned  more  than  25  percent  of  the  value 
of  the  stock  of  the  transferor  at  any  time 
within  the  12  month  period  preceding 
the  close  of  the  year  in  which  the 
section  381  (a)  transaction  occurs  sell, 
exchange  or  otherwise  dispose  of  their 
stock  or  securities  in  the  transferee  at 
any  time  during  a  period  of  three  years 
from  the  close  of  the  taxable  year  in 
which  the  section  381(a)  transaction 
occurs. 

(C)  In  the  case  of  a  reorganization 
described  in  the  parenthetical  clause  in 
section  368(a)(1)(C),  the  transferee's 
parent  sells,  exchanges  or  otherwise 
disposes  of  its  stock  or  securities  in  the 
transferee  at  any  time  during  a  period  of 
three  years  from  the  close  of  the  taxable 
year  in  which  the  section  381(a) 
transaction  occurs. 

(D)  A  corporation  related  to  any  such 
shareholder  or  the  shareholder  itself  if  it 
is  a  corporation  (subsequent  to  an  event 
described  in  subdivision  (A)  or  (B)  of 
this  paragraph  (c)(6)(i)),  or  the 
transferee's  parent  (subsequent  to  an 
event  described  in  subdivision  (C)  of 
this  paragraph  (c)(6)(i)),  uses,  directly  or 
indirectly,  the  proceeds  or  property 
received  in  such  sale,  exchange  or 
disposition,  or  property  attributable 
thereto,  in  the  conduct  of  a  trade  or 
business  in  the  United  States  at  any 
time  during  a  period  of  three  years  from 
the  date  of  sale  in  the  case  of  a 
disposition  of  stock  in  the  transferor,  or 
from  the  close  of  the  taxable  year  in 
which  the  section  361(a)  transaction 
occurs  in  the  case  of  a  disposition  of  the 
stock  or  securities  in  the  transferee  (or 
the  transferee's  parent  in  the  case  of  a 
reorganization  described  in  the 
parenthetical  clause  in  section 
368(a)(1)(C)). 

Where  this  paragraph  (c)(6)(i)  applies, 
the  transferor's  branch  profits  tax 
liability  for  the  taxable  year  in  which 
the  section  381(a)  transaction  occurs 
shall  be  determined  under  §  1.884-lT, 
taking  into  account  all  the  adjustments 
in  U.S.  net  equity  that  result  from  the 
transfer  of  U.S.  assets  and  liabilities  to 
the  transferee  pursuant  to  the  section 
381(a)  transaction,  without  regard  to  any 
provisions  in  this  paragraph  (c).  If  an 
event  described  in  paragraph  (c)(6)(i) 
(A),  (B),  or  (C)  of  this  section  occurs 


after  the  close  of  the  taxable  year  in 
which  the  section  381(a)  transaction 
occurs,  and  if  additional  branch  profits 
tax  is  required  to  be  paid  by  reason  of 
the  application  of  this  paragraph 
(c)(6)(i),  then  interest  must  be  paid  on 
that  amount  at  the  underpayment  rates 
determined  under  section  6621(a)(2), 
with  respect  to  the  period  between  the 
date  that  was  prescribed  for  filing  the 
transferor's  income  tax  return  for  the 
year  in  which  the  section  381(a) 
transaction  occurs  and  the  date  on 
which  the  additional  tax  for  that  year  is 
paid.  Any  such  additional  tax  liability 
together  with  interest  thereon  shall  be 
the  liability  of  the  transferee  within  the 
meaning  of  section  6901  pursuant  to 
section  6901  and  the  regulations 
thereunder. 

(ii)  Operating  rule.  For  purposes  of 
paragraph  (c)(6)(i)  of  this  section 
paragraphs  (a)(2)  (iii)(B).  (iv)  and  (v)  of 
this  section  shall  apply  for  purposes  of 
making  the  determinations  under 
paragraph  (c)(6)(i)(D)  of  this  section. 

(d)  Incorporation  under  section  351 — 
(1)  In  general.  The  following  rules  apply 
to  the  transfer  by  a  foreign  corporation 
engaged  (or  deemed  engaged)  in  the 
conduct  of  a  U.S.  trade  or  business  (the 
"transferor")  of  part  or  all  of  its  U.S. 
assets  to  a  U.S.  corporation  (the 
"transferee")  in  exchange  for  stock  or 
securities  in  the  transferee  in  a 
transaction  that  qualifies  under  section 
351(a)  (a  "section  351  transaction"), 
provided  that  immediately  after  the 
transaction,  the  transferor  is  in  control 
(as  defined  in  section  368(c))  of  the 
transferee,  without  regard  to  other 
transferors. 

(2)  Inapplicability  of  paragraph  (a)(1) 
of  this  section  to  section  351 
transactions.  Paragraph  {a)(l)  of  this 
section  does  not  apply  to  exempt  the 
transferor  from  branch  profits  tax 
liability  for  the  taxable  year  in  which  a 
section  351  transaction  described  in 
paragraph  (d)(1)  of  this  section  occurs 
and  shall  not  apply  for  any  subsequent 
taxable  year  of  the  transferor  in  which 
it,  or  a  successor-in-interest,  owns  stock 
or  securities  of  a  transferee  as  of  the 
close  of  the  transferor's  taxable  year. 

(3)  Transferor's  dividend  equivalent 
amount  for  the  taxable  year  in  which  a 
section  351  transaction  occurs.  The 
dividend  equivalent  amount  of  the 
transferor  for  the  taxable  year  in  which 
a  section  351  fransaction  described  in 
paragraph  (d)(1)  of  this  section  occurs 
shall  be  determined  under  the 
provisions  of  §  1.884-lT.  as  modified  by 
the  provisions  of  this  paragraph  (d)(3) 
provided  that  the  transferee  elects  under 
paragraph  (d)(4)  of  this  section  to  be 
allocated  a  proportionate  amount  of  the 
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transferor's  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively 
connected  earnings  and  profits  and  the 
foreign  corporation  files  a  statement  as 
provided  in  paragraph  {d)(5){i)  of  this 
section  and  complies  with  the 
agreement  included  in  such  statement 
with  respect  to  a  subsequent  disposition 
of  the  transferee's  stock- 

(ij  US.  net  equity.  The  transferor's 
U.S.  net  equity  as  of  the  close  of  the 
taxable  year  shall  be  determined 
without  regard  to  any  transfer  in  that 
taxable  year  of  U.S.  assets  to  or  from  the 
transferee  pursuant  to  a  section  351 
transaction,  and  without  regard  to  any 
U.S.  liabilities  assumed  or  acquired  by 
the  transferee  from  the  transferor  in  that 
taxable  year  pursuant  to  a  section  351 
transaction.  'The  transferor's  adjusted 
basis  for  earnings  and  profits  purprases 
in  U.S.  assets  transferred  to  the 
transferee  pursuant  to  a  section  351 
transaction  shall  be  the  adjusted  basis 
of  those  assets  for  earnings  and  profits 
purposes  immediately  prior  to  the 
section  351  transaction,  increased  by  the 
amount  of  any  gain  recognized  by  the 
transferor  on  the  transfer  of  such  assets 
in  the  section  351  transaction  to  the 
extent  taken  into  account  for  earnings 
and  profits  purposes. 

(ii)  Effectively  connected  earnings 
and  profits.  Subject  to  the  limitation  in 
paragraph  (d)(3){iii)  of  this  section,  the 
calculation  of  the  transferor's  dividend 
equivalent  amount  shall  take  into 
account  the  transferor's  effectively 
connected  earnings  and  profits  for  the 
taxable  year  in  which  a  section  351 
transaction  occurs  (including  any 
amount  of  gain  recognized  to  the 
transferor  pursuant  to  the  section  351 
transaction  to  the  extent  the  gain  is 
taken  into  account  for  earnings  and 
profits  purposes}  and,  for  purposes  of 
applying  the  limitation  of  §  1.884- 
lT(b)(S)(ii),  its  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits,  determined  without 
regard  to  the  allocation  to  the  transferee 
of  the  transferor's  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively 
connected  earnings  and  profits  pursuant 
to  the  election  under  paragraph  (d)(4)(i) 
of  this  section. 

(iii)  Limitation  on  dividend  equivalent 
amount.  Tlie  dividend  equivalent 
amount  determined  under  this 
paragraph  (d](3]  shall  not  exceed  the 
sum  of  the  transferor's  effectively 
connected  earnings  and  profits  and  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  determined  after  taking  into 
account  the  allocation  to  the  transferee 


of  the  transferor's  earnings  pursuant  to 
an  election  under  paragraph  (d)(4)(i)  of 
this  section. 

(4)  Election  to  increase  earnings  and 
profits — (i)  General  rule.  The  election 
referred  to  in  paragraph  (d)(3)  of  this 
section  is  an  election  by  the  transferee 
to  increase  its  earnings  and  profits  by 
the  amount  determined  under  paragraph 
(d)(4)(ii)  of  this  section.  An  election 
under  this  paragraph  (d)(4)(i)  shall  be 
effective  only  if  the  transferee  attaches 
a  statement  to  its  timely  fded  (including 
extensions]  income  tax  return  for  the 
taxable  year  in  which  the  section  351 
transaction  occurs,  in  which — 

(A)  It  agrees  to  be  subject  to  the  rules 
of  paragraph  (c)(4)  (ii)  and  (iii)  of  this 
section  with  respect  to  the  transferor's 
effectively  connected  earnings  and 
profits  and  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits  allocated  to  the 
transferee  pursuant  to  the  election  under 
this  paragraph  (d)(4)(i)  in  the  same 
manner  as  if  such  earnings  and  profits 
had  been  carried  over  to  the  transferee 
pursuant  to  section  381  (a)  and  (c)(2), 
and 

(B]  It  identifies  the  amount  of 
effectively  connected  earnings  and 
profits  and  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits  that  are  allocated 
from  the  transferor. 

An  election  with  respect  to  a  taxable 
year  ending  on  or  before  December  1, 
1988,  may  be  made  by  filing  an  amended 
Form  1120F  on  or  before  January  3, 1988. 
to  which  the  statement  described  in  this 
paragraph  (d)(4)(i)  shall  be  attached. 

(ii)  Amount  of  the  transferor's 
effectively  connected  earnings  and 
profits  and  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits  allocated  to  the 
transferee.  The  amount  referred  to  in 
paragraph  (d)(4)(i)  of  this  section  is 
equal  to  the  same  proportion  of  the 
transferor's  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively 
connected  earnings  and  profits 
(determined  immediately  prior  to  the 
section  351  transaction  and  without 
regard  to  this  paragraph  (d)(4)  or  any 
dividend  equivalent  amount  for  the 
taxable  year)  that  the  adjusted  bases  for 
purposes  of  computing  earnings  and 
profits  in  all  the  U.S.  assets  transferred 
to  the  transferee  by  the  transferor 
pursuant  to  the  section  351  transaction 
bear  to  the  adjusted  bases  for  purposes 
of  computing  earnings  and  profits  in  all 
the  U.S.  assets  of  the  transferor, 
determined  immediately  prior  to  the 
section  351  transaction. 


(iii)  Effect  of  election  on  transferor. 
For  purposes  of  computing  the 
transferor's  dividend  equivalent  amount 
for  the  taxable  year  sttcceeding  the 
taxable  year  in  which  a  section  351 
transaction  occurs,  the  transferor's 
effectively  connected  earnings  and 
profits  and  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits  as  of  the  close  of 
the  taxable  year  in  which  the  section 
351  transaction  occurs  shall  be  reduced 
by  the  emiotmt  of  its  effectively 
connected  earnings  and  profits  and  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  allocated  to  the  transferee 
pursuant  to  the  election  under  paragraph 
(d)(4)(i)  of  this  section  (and  by  its 
dividend  equivalent  amount  for  the 
taxable  year  in  which  the  section  351 
transaction  occurs). 

(5)  Dispositions  of  stock  or  securities 
of  the  transferee  by  the  transferor — (i) 
General  rule.  The  statement  referred  to 
in  paragraph  (d)(3)  of  this  section  is  a 
statement  executed  by  the  transferor 
stating  the  transferor's  agreement  that, 
upon  the  disposition  of  part  or  all  of  the 
stock  or  securities  it  owns  in  the 
transferee  (or  a  successor-in-interest),  it 
shall  treat  as  a  dividend  equivalent 
amount  for  the  taxable  year  in  which  the 
disposition  occurs  an  amount  equal  to 
the  lesser  of  (A)  the  amount  realized 
upon  such  disposition  or  (B)  the  total 
amount  of  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively 
connected  earnings  and  profits  that  was 
allocated  fixim  the  transferor  to  that 
transferee  pursuant  to  an  election  under 
paragraph  (d)(4)(i)  of  this  section,  which 
amount  shall  be  reduced  to  the  extent 
previously  taken  into  account  by  the 
transferor  as  dividends  or  dividend 
equivalent  amounts  for  tax  or  branch 
profits,  tax  purposes.  The  extent  and 
manner  in  which  such  dividend 
equivalent  amount  may  be  subject  to  the 
branch  profits  tax  in  the  taxable  year  of 
disposition  shall  be  determined  under 
the  provisions  of  section  864  and  the 
regulations  thereunder,  including  the 
provisions  of  paragraph'  (a)  of  this 
section  (relating  to  complete 
terminations),  as  Umited  under 
paragraph  (d)(2)  of  this  section.  Except 
as  othenfvise  provided  in  paragraph 
(d)(5)(ii)  of  this  secbon,  the  term 
"disposition"  means  any  transfer  that 
would  constitute  a  disposition  by  the 
transferor  for  any  purpose  of  the 
Internal  Revenue  Code  and  the 
regulations  thereunder.  Iliis  paragraph 
(d)(5)(i)  shall  apply  regardless  of 
wheOier  the  stock  or  securities  of  the 
transferee  are  U.S.  assets  in  the  hands 
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of  the  transferor  at  the  time  of  sale, 
exchange  or  disposition. 

(ii)  Exception  for  certain  tax-free 
dispositions.  For  purposes  of  paragraph 
(d](5](i)  of  this  section,  a  disposition 
does  not  include  a  transfer  of  stock  or 
securities  of  the  transferee  by  the 
transferor  in  a  transaction  that  quali^es 
as  a  transfer  pursuant  to  a  complete 
liquidation  described  in  section  332(b]  or 
a  transfer  pursuant  to  a  reorganization 
described  in  section  368(a)(1)(F).  Any 
other  transfer  that  qualiHes  for  non- 
recognition  of  gain  or  loss  shall  be 
treated  as  a  disposition  for  purposes  of 
paragraph  (d)(5](i)  of  this  section,  unless 
the  Commissioner  has,  by  published 
guidance  or  by  prior  ruling  issued  to  the 
taxpayer  upon  its  request,  determined 
such  transfer  not  to  be  a  disposition  for 
purposes  of  paragraph  (d)(5)(i)  of  this 
section. 

(iii)  Distributions  governed  by  section 
355.  In  the  case  of  a  distribution  or 
exchange  of  stock  or  securities  of  a 
transferee  to  which  section  355  applies 
(or  so  much  of  section  356  as  relates  to 
section  355)  and  that  is  not  in  pursuance 
of  a  plan  meeting  the  requirements  of  a 
reorganization  as  defined  in  section 
368(a)(1)(D).  S  1.3l2-10(b)  (relating  to  the 
allocation  of  earnings  and  profits  in 
certain  corporate  separations)  shall  not 
apply  to  reduce  the  transferor's 
effectively  connected  earnings  and 
profits  or  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits. 

(iv)  Filing  of  statement.  The  statement 
referred  to  in  paragraph  (d)(5)(i)  of  this 
section  shall  be  attached  to  a  timely 
filed  (including  extensions]  income  tax 
return  of  the  transferor  for  the  taxable 
year  in  which  the  section  351 
transaction  occurs.  An  election  with 
respect  to  a  taxable  year  ending  on  or 
before  December  1, 1988,  may  be  made 
by  filing  an  amended  Form  1120F  on  or 
before  January  3, 1988,  to  which  the 
statement  described  in  this  paragraph 
(d)(5)(iv)  shall  be  attached. 

(6)  Example.  The  provisions  of  this 
paragraph  (d)  are  illustrated  by  the 
following  example. 

Example.  Foreign  corporation  X  has  a 
calendar  taxable  year.  X's  only  assets  are 
U.S.  assets  and  X  computes  its  interest 
deduction  using  the  actual  ratio  of  liabilities 
to  assets  under  S  1.882-5(b)(2)(ii).  X's  U.S.  net 
equity  as  of  the  close  of  its  1988  taxable  year 
is  $2,000.  resulting  from  the  following 
amounts  of  U.S.  assets  and  liabilities: 


U.S.  assets 

U.S.  liabilities 

Other  U.S. 

800 

assets. 

Total 

4.300 

2.300 

U.S.  assets 

U.S.  Natalities 

U.S.  building 

A. 
U.S.  bUlding 

B. 

$1,000 
2.500 

Mortgage  A 

Mortgage  B 

600 
1,500 

Assume  that  X's  adjusted  basis  in  its  assets 
is  equal  to  X's  adjusted  basis  in  its  assets  for 
earnings  and  profits  purposes.  On  September 
30, 1989,  X  transfers  building  A,  which  has  a 
fair  market  value  of  $1,800,  to  a  newly 
created  U.S.  corporation  Y  under  section  351 
in  exchange  for  100%  of  the  stock  of  Y  with  a 
fair  market  value  of  $800,  other  property  with 
a  fair  market  value  of  $200,  and  the 
assumption  of  Mortgage  A.  Assume  that 
under  sections  11  and  351(b),  tax  of  $30  is 
imposed  with  respect  to  the  $200  of  other 
property  received  by  X.  X's  non-previously 
taxed  accumulated  effectively  connected 
earnings  and  profits  as  of  the  close  of  its  1988 
taxable  year  are  $200  and  its  effectively 
connected  earnings  and  profits  for  its  1989 
taxable  year  are  $330,  including  $170  of  gain 
recognized  to  X  on  the  transfer  as  adjusted 
for  earnings  and  profits  purposes  [i.e.,  $200  of 
gain  recognized  minus  $30  of  tax  paid  with 
respect  to  the  gain).  Y  takes  a  $1,200  basis  in 
the  building  transferred  from  X.  equal  to  the 
basis  in  the  hands  of  X  ($1,000)  increased  by 
the  amoimt  of  gain  recognized  to  X  in  the 
section  351  transaction  ($200).  Y  makes  an 
election  in  the  manner  described  in 
paragraph  (d)(4)(i)  of  this  section  to  increase 
its  earnings  and  profits  by  the  amount 
described  in  paragraph  (d)(4)(ii]  of  this 
section  and  X  files  a  statement  as  provided  in 
paragraph  (d)(5)(i)  of  this  section.  The  branch 
profits  tax  consequences  to  X  and  Y  in  the 
taxable  year  in  which  the  section  351 
transaction  occurs  and  in  subsequent  taxable 
years  are  as  follows: 

(i)  X's  dividend  equivalent  amount  for  1989. 
The  determination  of  X's  dividend  equivalent 
amount  for  1989  is  a  three-step  process: 
determining  X's  U.S.  net  equity  as  of  the  close 
of  its  1989  taxable  year  under  paragraph 
(d)(3)(i)  of  this  section;  determining  the 
amount  of  X's  effectively  connected  earnings 
and  profits  and  non-previously  taxed 
accumulated  effectively  connected  earnings 
and  profits  for  its  1989  taxable  year  under 
paragraph  (d){3)(ii]  of  this  section;  and 
applying  the  limitation  in  paragraph  [d){3)(iii) 
of  this  section. 

Step  one:  Pursuant  to  paragraph  (d)(3)(i)  of 
this  section,  X's  U.S.  net  equity  as  of  the  close 
of  its  1989  taxable  year  is  calculated  without 
regard  to  the  section  351  transaction  except 
that  X's  basis  in  its  U.S.  assets  is  increased 
by  the  $170  amount  of  gain  it  has  recognized 
for  earnings  and  profits  purposes  In 
connection  with  the  section  351  transaction. 
Thus,  X's  U.S.  net  equity  as  of  the  close  of  its 
1989  taxable  year  is  $1,870,  consisting  of  the 
following  U.S.  assets  and  liabilities,  taking 
into  account  the  fact  that  X's  other  U.S. 
assets  have  decreased  to  $500: 


U.S.  assets 

U.S.  liabilities 

Ottier  U.S. 

500 

assets. 

Total 

4.170 

2.300 

U.S.  assets 

US.  liabilities 

Building  A. 

Building  B„ 

$1,170 
2.500 

Mortgage  A 

Mortgage  8 

800 
1.500 

Thus,  X's  U.S.  net  equity  as  of  the  close  of 
its  1989  taxable  year  has  decreased  by  $130 
relative  to  its  U.S.  net  equity  as  of  the  close 
of  its  1988  taxable  year. 

Step  two:  Pursuant  to  paragraph  (d)(3)(ii)  of 
this  section,  X's  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively  connected 
earnings  and  profits  for  the  taxable  year  are 
determined  without  taking  into  account  the 
allocation  to  Y  of  X's  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively  connected 
earnings  and  profits  pursuant  to  the  election 
under  paragraph  (d)(4)(i)  of  this  section.  Thus, 
X's  effectively  connected  earnings  and  profits 
for  its  1989  taxable  year  are  $330  and  X's 
non-previously  taxed  accumulated  effectively 
connected  earnings  and  profits  are  $200. 
Thus,  but  for  the  limitation  in  paragraph 
(d)(3)(iii)  of  this  section,  X's  dividend 
equivalent  amount  for  the  taxable  year  would 
be  $460,  equal  to  X's  effectively  connected 
earnings  and  profits  for  the  taxable  year 
($330).  increased  by  the  decrease  in  X's  U.S. 
net  equity  ($130). 

Step  three:  Pursuant  to  paragraph  (d)(3)(iii) 
of  this  section.  X's  dividend  equivalent 
amount  for  its  1989  taxable  year  may  not 
exceed  the  sum  of  the  transferor's  effectively 
connected  earnings  and  profits  and  non- 
previously  taxed  accumulated  effectively 
connected  earnings  and  profits,  determined 
as  of  the  close  of  its  1989  taxable  year,  after 
taking  into  account  the  allocation  of  the 
transferor's  earnings  and  profits  pursuant  to 
the  election  under  paragraph  (d)(4)(i)  of  this 
section.  Based  upon  subdivision  (ii)  of  this 
example.  X's  dividend  equivalent  amount  for 
1989  cannot  exceed  $423.  which  is  equal  to 
the  total  amount  of  X's  effectively  connected 
earnings  and  profits  and  non-previousiy 
taxed  accumulated  effectively  connected 
earnings  and  profits,  determined  as  of  the 
close  of  its  1989  taxable  year  without  regard 
to  the  allocation  of  earnings  and  profits  to  Y 
pursuant  to  Y's  election  under  paragraph 
(d}(4)(i)  of  this  section  ($530).  reduced  by  the 
amount  of  X's  effectively  connected  earnings 
and  profits  and  non-previously  taxed 
accumulated  effectively  connected  earnings 
and  profits  allocated  to  Y  pursuant  to  Y's 
election  under  paragraph  (d)(4)(i)  of  this 
section  ($107).  Thus.  X's  dividend  equivalent 
amount  for  its  1989  taxable  year  is  limited  to 
$423. 

(ii)  Amount  of  X's  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively  connected 
earnings  and  profits  transferred  to  Y. 
Pursuant  to  Y's  election  under  paragraph 
{d)(4)(i)  of  this  section,  Y  increases  its 
earnings  and  profits  by  the  amount 
prescribed  in  paragraph  (d)(4){ii)  of  this 
section.  This  amount  is  equal  to  the  sum  of 
X's  effectively  connected  earnings  and  profits 
and  non  previously  taxed  accumulated 
effectively  connected  earnings  and  profits 
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determined  immediately  before  the  section 
351  transaction,  without  regard  to  X's 
divid^id  equivalent  amount  for  the  year, 
allocated  in  the  same  proportion  that  X's 
basis  in  the  U.S.  assets  transferred  to  Y  bears 
to  the  bases  of  all  of  X's  U.S.  assets,  which 
bases  are  determined  immediately  prior  to 
the  section  351(a)  transaction.  The  amount  of 
X's  effectively  connected  earnings  and  profits 
immediately  before  the  section  351 
transaction  is  assumed  to  be  $260.  The  total 
amount  of  effectively  connected  earnings  and 
profits  ($260)  and  non-previously  taxed 
accumulated  effectively  connected  earnings 
and  profits  ($200)  determined  immediately 
before  the  section  351  transaction  is, 
therefore.  $460.  The  portion  of  $460  that  is 
allocated  to  Y  pursuant  to  Y's  election  under 
paragraph  (d){4)(i)  of  this  section  is  $107, 
calculated  as  $46?  multiplied  by  a  fraction, 
the  numerator  of  which  is  the  basis  of  the 
U.S.  assets  transferred  to  Y  pursuant  to  the 
section  351  transaction  ($1,000),  and  the 
denominator  of  which  is  the  basis  of  X's  U.S. 
assets  determined  immediately  before  the 
section  351  transaction  ($4,300).  Pursuant  to 
paragraph  (d)(4)(i)  of  this  section,  the  amount 
of  $10r7  of  X's  effectively  connected  earnings 
and  profits  and  non-previously  taxed 
accumulated  effectively  connected  earnings 
and  profits  allocated  to  Y  pursuant  to 
paragraph  (d)(4)(i)  of  this  section  constitutes 
non-previously  taxed  accumulated  effectively 
connected  earnings  and  profits  of  Y. 

(iii)  X's  non-previously  taxed  accumulated 
effectively  connected  earnings  and  profits  for 
1990.  Pursuant  to  paragraph  (d)(4){iii)  of  this 
section,  X's  non-previously  taxed 
accumulated  effectively  connected  earnings 
and  profits  as  of  the  close  of  its  1989  taxable 
year  (or  purposes  of  computing  its  dividend 
equivalent  amount  for  its  taxable  year  1990 
are  zero,  i.e..  $530  of  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively  connected 
earnings  and  profits  reduced  by  $107  of 
effectively  connected  earnings  and  profits 
and  non-previously  taxed  accumulated 
effectively  connected  earnings  and  profits 
allocated  to  Y,  and  further  reduced  by  X's 
$423  dividend  equivalent  amount  for  its  1989 
taxable  year. 

(iv)  X's  U.S.  net  equity  for  purposes  of 
determining  the  dividend  equivalent  amount 
for  succeeding  taxable  years.  For  1990,  X 
must  determine  its  U.S.  net  equity  as  of 
December  31, 1989,  in  order  to  determine 
whether  there  has  been  an  increase  or 
decrease  in  its  U.S.  net  equity  as  of  December 
31, 1990.  For  this  purpose.  X's  U.S.  net  equity 
as  of  December  31, 1989  is  determined  under 
the  provisions  of  §  1.884-lT  without  regard  to 
the  special  rules  in  paragraph  (d)(3)(i)  of  this 
section.  Thus,  X.'s  U.S.  net  equity  as  of 
December  31, 1989  is  $1,500,  consisting  of  the 
following.  U.S.  assets  and  liabilities: 


U.S.  assets                         US  Itatatlities 

Building  B 

Other  U  S 

$2,500 
500 

Mortgage  B 

1,500 

assets. 

Total 

$3,000 

1,500 

(e)  Certain  transactions  with  respect 
to  a  domestic  subsidiary.  In  the  case  of 
a  section  381(a)  transaction  in  which  a 
domestic  subsidiary  of  a  foreign 
corporation  transfers  assets  to  that 
foreign  corporation  or  to  another  foreign 
corporation  with  respect  to  which  the 
first  foreign  corporation  owns  stock 
(directly  or  indirectly)  meeting  the 
requirements  of  section  1504(a)(2),  the 
transferee's  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  proflts  for  the  taxable  year 
in  which  the  section  381(a)  transaction 
occurs  shall  be  increased  by  all  of  the 
domestic  subsidiary's  current  earnings 
and  profits  and  earnings  and  profits 
accumulated  after  December  31, 1986, 
that  carry  over  to  the  transferee  under 
sections  381(a)  and  (c)(1)  (including  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits,  if  any,  transferred  to  the 
domestic  subsidiary  under  paragraphs 
(c)(4)  and  (d)(4)  of  this  section  and 
treated  as  earnings  and  profits  under 
paragraphs  (c)(4)(ii)  and  (d){4)(ii)  of  this 
section).  For  purposes  of  determining  the 
transferee's  dividend  equivalent  amount 
for  the  taxable  year  in  which  the  section 
381(a)  transaction  occurs,  the 
transferee's  U.S.  net  equity  as  of  the 
close  of  its  taxable  year  immediately 
preceding  the  taxable  year  during  which 
the  section  381(a)  transaction  occurs 
shall  be  increased  by  the  greater  of 

(1)  The  amount  by  which  the 
transferee's  U.S.  net  equity  computed 
immediately  prior  to  the  transfer  would 
have  increased  due  to  the  transfer  of  the 
subsidiary's  assets  and  Habilities  if  U.S. 
net  equity  were  computed  immediately 
prior  to  the  transfer  and  immediately 
after  the  transfer  (taking  into  account  in 
the  earnings  and  profits  basis  of  the 
assets  transferred  any  gain  recognized 
on  the  transfer  to  the  extent  reflected  in 
earnings  and  profits),  or 

(2)  The  total  amount  of  U.S  net  equity 
transferred  (directly  or  indirectly)  by  the 
foreign  parent  to  the  domestic 
subsidiary  in  one  or  more  prior  section 
351  or  381(a)  transactions. 

(f)  Effective  date.  This  section  is 
effective  for  taxable  years  beginning 
after  December  31, 1986. 

§  1.884-3T    Coordination  of  branch  profits 
tax  with  second-tier  withholding 
(temporary). 

[Reserved] 

§  1.884-4T    Branch-level  interest  tax 
(temporary). 

(a)  General  rule — (1)  Tax  on  interest 
paid  by  a  U.S.  trade  or  business.  In  the 
case  of  a  foreign  corporation  engaged  in 
trade  or  business  in  the  United  States, 
any  interest  paid  by  such  trade  or 
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business  (within  the  meaning  of 
paragraph  (b)  of  this  section)  shall  be 
treated,  for  purposes  of  sections  871, 
881, 1441,  and  1442,  as  if  it  were  paid  by 
a  domestic  corporation  (other  than  a 
corporation  described  in  section 
861(c)(1),  relating  to  a  domestic 
corporation  that  meets  the  80-percent 
foreign  business  requirement).  Such 
interest  shall  thus  be  subject  to  tax 
under  section  871(a)  or  881,  and  to 
withholding  under  section  1441  or  1442. 
if  received  by  a  foreign  person  and  not 
effectively  connected  with  the  conduct 
by  the  foreign  person  of  a  trade  or 
business  in  the  United  States,  unless  the 
interest,  if  paid  by  a  domestic 
corporation,  would  be  exempt  under 
section  871(h)  or  881(c)  (relating  to 
exemption  for  certain  portfolio  interest 
received  by  a  foreign  person),  section 
871(i)  or  881(d)  (relating,  in  part,  to 
exemption  for  certain  bank  deposit 
interest  received  by  a  foreign  person),  or 
another  provision  of  the  Code.  See 
paragraph  (b)(8)  of  this  section  for  the 
effect  of  income  tax  treaties  on  interest 
paid  by  a  U.S.  trade  or  business  of  a 
foreign  corporation.  For  purposes  of  this 
section,  interest  paid  by  a  U.S.  trade  or 
business  of  a  foreign  corporation  that 
would  be  treated  as  portfoHo  interest 
under  section  871(h)  or  881(c)  but  for  the 
fact  that  it  fails  to  meet  the  requirements 
of  section  163(f)(2)(B)(ii)(n)  (relating  to 
the  legend  requirement)  shall 
nevertheless  be  treated  as  portfolio 
interest  provided  the  interest  arises  with 
respect  to  a  liability  incurred  by  the 
foreign  corporation  prior  to  January  3, 
1938.  For  purposes  of  this  section,  a 
foreign  corporation  shall  be  treated  as 
engaged  in  trade  or  business  in  the 
United  States  for  a  taxable  year  if  it 
owns  U.S.  assets  at  any  time  during  the 
taxable  year  or  it  derives  gross  income 
during  the  taxable  year  that  is 
effectively  connected  (or  deemed 
effectively  connected)  with  the  conduct 
of  a  trade  or  business  in  the  United 
States. 

(2)  Tax  on  excess  interest.  If  the 
amount  of  interest  allowable  as  a 
deduction  under  §  1.882-5  in  computing 
the  effectively  connected  taxable 
income  of  a  foreign  corporation  for  the 
taxable  year  exceeds  the  interest  paid 
by  a  U.S.  trade  or  business  of  the  foreign 
corporation  within  the  meaning  of 
paragraph  (b)  of  this  section,  the  foreign 
corporation  shall  be  liable  for  tax  under 
section  681(a)  in  the  same  manner  as  if 
such  excess  were  interest  paid  to  the 
foreign  corporation  by  a  wholly-owned 
domestic  corporation  (other  than  a 
corporation  described  in  section 
861(c)(1))  on  the  last  day  of  the  foreign 
corporation's  taxable  year.  Such  interest 


34066         Federal  Register  /  Vol.  53.  No.  171  /  Friday.  September  2,  1988  /  Rules  and  Regulations 


shall  not  be  exempt  from  tax  under  any 
subsection  of  section  881.  For  purposes 
of  this  paragraph  (a)(2),  interest  paid  by 
a  U.S.  trade  or  business  shall  not 
include  interest  described  in  paragraph 
(b)(l)(iv)  of  this  section  (relating  to 
certain  nondeductible  interest)  or 
interest  accruing  in  a  taxable  year 
beginning  before  January  1, 1987.  For 
purposes  of  this  §  1.884-^T,  the  term 
"excess  interest"  means  interest 
described  in  this  paragraph  (a)(2). 

(3)  Original  issue  discount  For 
purposes  of  this  section,  the  term 
"interest"  includes  original  issue 
discount,  as  defined  in  section 
1273(a)(1). 

(4)  Example.  The  application  of  this 
paragraph  (a)  is  illustrated  by  the 
following  example. 

Example.  Foreign  corporation  A,  a 
calendar  year  taxpayer,  is  allowed  an 
interest  deduction  of  $150  under  1 1.882-5  for 
1991.  The  interest  paid  by  a  U.S.  trade  or 
business  of  A  (within  the  meaning  of 
paragraph  (b)  of  this  section)  during  1991  is 
as  follows:  $55  of  portfolio  interest  (as 
defined  in  section  871(h)(2))  to  B,  a 
nonresident  alien;  $35  of  interest  on  deposits 
(within  the  meaning  of  section  871(i)(2)(A))  to 
C,  a  foreign  corporation;  $25  of  interest  to 
foreign  corporation  D,  which  owns  15  percent 
of  the  combined  voting  power  of  A's  stock, 
with  respect  to  bonds  issued  by  A;  and  $20  to 
E,  a  domestic  corporation.  Neither  B,  C  or  D 
is  engaged  in  the  conduct  of  a  trade  or 
business  in  the  United  States.  A.  B,  C  and  D 
are  residents  of  countries  with  which  the 
United  States  does  not  have  an  income  tax 
treaty.  The  interest  payments  made  to  B,  C 
and  E  are  not  subject  to  tax  under  section 
671(a)  or  881  and  are  not  subject  to 
withholding  under  section  1441  or  1442.  The 
payment  to  D  is  subject  to  withholding  of 
$7.50  ($25Xju  percent).  In  addition,  because 
As  interest  deduction  under  §  1.882-5  ($150) 
exceeds  the  amount  of  interest  paid  by  a  U.S. 
trade  or  business  of  A  ($135),  A  is  subject  to  a 
tax  of  $4.50  ($15X30  percent)  under  section 
881  on  the  amount  of  the  excess. 

(b)  Interest  paid  by  a  U.S.  trade  or 
business — (1)  Definition  of  interest  paid 
by  a  U.S.  trade  or  business.  Except  as 
provided  in  paragraph  (b)(3)  of  this 
section,  the  term  "interest  paid  by  a  U.S. 
trade  or  business"  means,  for  purposes 
of  this  section,  interest  paid  by  a  foreign 
corporation  with  respect  to  a  liability 
that— 

(i)  Is  specifically  identified  as  a 
liability  of  a  U.S.  trade  or  business  of 
the  foreign  corporation  on  books  and 
records  maintained  in  the  United  States 
by  the  foreign  corporation  and  either 

(A)  Interest  on  the  liability  is  allowed 
as  a  deduction  (in  whole  or  in  part)  by 
reason  of  §  1.882-5(b)(3)(i)  or 

(B)  The  liability  is  entered  on  such 
books  and  records  on  or  before  the 
earlier  of  60  days  after  the  liability  is 
incurred  by  the  foreign  corporation  or 


the  date  on  which  the  first  payment  of 
interest  is  made  with  respect  to  the 
liability; 

(ii)  Is  specifically  identified  as  a 
liability  of  a  U.S.  trade  or  business  of 
the  foreign  corporation  on  either 

(A)  Financial  statements  that  are 
required  to  be  provided  to  a  regulatory 
agency  of  the  United  States,  a  State,  or 
the  District  of  Columbia  or 

(B)  Books  and  records  of  the  foreign 
corporation  that  are  maintained  in  order 
to  comply  with  regulatory  requirements 
of  any  agency  of  the  United  States,  a 
State,  or  the  District  of  Columbia,  and 
are  used  to  prepare  financial  statements 
that  are  required  to  be  provided  to  such 
regulatory  agency; 

(iii)  Is  secured  (during  at  least  half  the 
days  during  the  portion  of  the  taxable 
year  in  which  the  interest  accrues) 
predominantly  by  property  of  the  foreign 
corporation  that  is  a  U.S.  asset  (as 
defined  in  §  1.884-lT(d))  unless  such 
liability  is  secured  by  substantially  all 
the  property  of  the  foreign  corporation; 
or 

(iv)  Gives  rise  to  interest  for  which  a 
deduction  is  disallowed  and  either — 

(A)  The  liability  is  incurred  or 
continued  to  purchase  a  U.S.  asset  (as 
defined  in  §  1.884-lT(d))  or 

(B)  The  basis  of  a  U.S.  asset  is 
increased  by  the  amount  of  the 
disallowed  deduction. 

A  foreign  corporation  may  comply  with 
the  time  limits  specified  in  paragraph 
(b)(l)(i)(B)  of  this  section  by  identifying 
liabilities  on  its  books  and  records  on  or 
before  January  3,  1989. 

(2)  Requirement  that  all  interest  paid 
with  respect  to  certain  liabilities  be 
consistently  treated.  Except  as  provided 
in  paragraph  (b)(3)  of  this  section 
(relating  to  liabilities  that  do  not  give 
rise  to  interest  paid  by  a  U.S.  trade  or 
business),  any  interest  paid  by  a  U.S. 
trade  or  business  with  respect  to  a 
liability  described  in  paragraph  (b)(l)(i) 
of  this  section  (relating  to  liabilities  on 
U.S.  books)  shall  be  treated  as  interest 
paid  by  a  U.S.  trade  or  business  for  the 
entire  taxable  year,  and  for  all 
subsequent  taxable  years,  until  the 
liability  to  which  the  interest  is 
attributable  has  been  satisfied  in  full. 

(3)  Liabilities  that  do  not  give  rise  to 
interest  paid  by  a  U.S.  trade  or  business. 
For  purposes  of  this  section,  a  liability 
described  in  paragraph  (b)(l)(i)  of  this 
section  (relating  to  liabilities  on  U.S. 
books)  that  is  not  also  described  in 
paragraph  (b)(1)  (ii)  through  (iv)  of  this 
section  (relating  to  liabilities  on 
regulatory  or  tax  books,  secured  by  U.S. 
assets,  or  that  give  rise  to  certain 
nondeductible  interest)  shall  not,  for  any 
taxable  year,  be  treated  as  giving  rise  to 


interest  paid  by  a  U.S.  trade  or  business 
of  a  foreign  corporation  if — 

(i)  Interest  paid  (or  treated  as  paid  by 
reason  of  paragraph  (b)(7)  of  this 
section)  with  respect  to  the  liability 
during  the  taxable  year  is  taken  into 
account  for  any  taxable  year  for 
purposes  of  the  income  tax  of  any 
foreign  country  as  a  reduction  of  income 
from  sources  within  such  country  for 
purposes  of  computing  a  foreign  tax 
credit  or,  in  the  case  of  a  foreign  country 
that  provides  relief  from  double  taxation 
by  way  of  an  exemption  system,  as  a 
reduction  of  income  from  sources  within 
that  country,  or  is  otherwise  taken  info 
account  in  a  manner  that  is  inconsistent 
with  its  treatment  by  the  foreign 
corporation  as  interest  stated  on  the 
books  of  a  U.S.  trade  or  business,  or 

(ii)  Except  in  the  case  of  a  liability  of 
a  foreign  corporation  engaged  in  the 
active  conduct  of  a  banking,  financing  or 
similar  business  (as  defined  in  §  1.864- 
4(c)(5))  that  is  a  deposit  within  the 
meaning  of  section  871(i)(3)(A)  and  that 
exceeds  $100,000,  the  liability  is  incurred 
in  the  ordinary  course  of  a  trade  or 
business  of  the  foreign  corporation 
conducted  outside  the  United  States,  or 

(iii)  The  liability  is  secured  (during 
more  than  half  the  days  during  the 
portion  of  the  taxable  year  in  which  the 
interest  accrues)  predominantly  by 
property  that  is  not  a  U.S.  asset  (as 
defined  in  §  1.884-lT(d))  unless  such 
liability  is  secured  by  substantially  all 
the  property  of  the  foreign  corporation. 

(4)  Interbranch  interest  disregarded. 
Interest  with  respect  to  liabilities  to 
another  office  or  branch  of  the  same 
foreign  corporation  shall  be  disregarded 
for  purposes  of  computing  the  interest 
paid  by  a  U.S.  trade  or  business. 

(5)  Special  rule  where  a  U.S.  business 
constitutes  80  percent  or  more  of  a 
foreign  corporation's  business — (i) 
General  rule.  If — 

(A)  The  U.S.  assets  (as  defined  in 

§  1.884-lT(d))  of  a  foreign  corporation  at 
the  close  of  the  taxable  year  equal  or 
exceed  80  percent  of  all  money  and  the 
adjusted  bases  (for  purposes  of 
computing  earnings  and  profits)  of  all 
property  of  the  foreign  corporation,  and 

(B)  The  sum  of  the  amount  of  interest 
allowable  as  a  deduction  to  the  foreign 
corporation  under  §  1.882-5  for  the 
taxable  year  and  the  amount  of  interest 
paid  by  the  foreign  corporation  with 
respect  to  liabilities  described  in 
paragraph  (b)(i)(iv)  of  this  section 
(relating  to  liabilities  that  give  rise  to 
certain  nondeductible  interest)  exceeds 
the  interest  paid  by  a  U.S.  trade  or 
business  of  the  foreign  corporation 
(without  regard  to  this  paragraph  (b)(5)), 


i,'. 


Federal  Regigter  /  Vol.  53.  No.  171  /  Friday.  September  2.  1988  /  Rules  and  Regulations        34067 


then  the  amount  of  interest  paid  by  a 
U.S.  trade  or  business  of  the  foreign 
corporation  for  the  taxable  year  shall  be 
increased  by  the  amount  of  the  excess 
described  in  paragraph  (b)(5](i](B)  of 
this  section.  The  interest  that  is  treated 
as  paid  by  a  U.S.  trade  or  business  of 
the  foreign  corporation  by  reason  of  this 
paragraph  (b)(5]  shall  be  treated  as 
being  paid  pro  rata,  first,  with  respect  to 
liabilities  of  the  foreign  corporation  that 
do  not,  for  the  taxable  year,  already  give 
rise  to  interest  paid  by  a  U.S.  trade  or 
business  of  the  foreign  corporation  and 
are  not  described  in  paragraph  (b)(3)  of 
this  section  (relating  to  liabilities  that  do 
not  give  rise  to  interest  paid  by  a  U.S. 
trade  or  business)  and,  second,  with 
respect  to  liabilities  of  the  foreign 
corporation  that  do  not,  for  the  taxable 
year,  already  give  rise  to  interest  paid 
by  a  U.S.  trade  or  business  of  the  foreign 
corporation  and  are  described  in 
paragraph  (b)(3)  of  this  section.  This 
paragraph  (b)(5i  shall  apply 
notwithstanding  any  other  provision  of 
this  paragraph  (b). 

(ii)  Example.  The  application  of  this 
paragraph  (b)(5)  is  illustrated  by  the 
following  example. 

Example.  Foreign  corporation  A,  a 
calendar  year  taxpayer,  is  allowed  an 
interest  deduction  of  $80  under  S  1.882-5  for 
1992.  Before  application  of  this  paragraph 
(b)(5),  the  interest  paid  by  the  U.S.  trade  or 
business  of  A  in  1992  is  $40.  of  which  $30  is 
attributable  to  liabilities  described  solely  in 
paragraph  (b](l)(i]  of  this  section  and  $10  is 
attributable  to  liabilities  described  in 
paragraph  (b){l)(iv)  of  this  section.  A  pays 
$60  of  other  interest  during  1992.  The  money 
and  aggregate  adjusted  bases  (for  purposes  of 
computing  earnings  and  profits]  of  all 
property  of  A  as  of  the  close  of  1992  is  $1,000, 
and  A  has  $800  of  U.S.  assets  as  of  the  close 
of  1992.  Because  80  percent  of  the  money  and 
aggregate  adjusted  bases  (for  purposes  of 
computing  earnings  and  profits]  of  all 
property  of  A  consists  of  U.S.  assets  as  of  the 
close  of  1992,  the  interest  paid  by  a  U.S.  trade 
or  business  of  A  in  1992  is  treated  as  being 
$90  (AC  the  sura  of  the  interest  deduction 
allowable  to  A  under  §  1.882-5  and  the  $10  of 
interest  paid  by  A  with  respect  to  liabilities 
described  in  paragraph  (b](l)(iv]  of  this 
section).  The  interest  paid  by  a  U.S.  trade  or 
business  of  A  is  thus  increased  from  $40  to 
$90,  and  %ths  ($50/$60)  of  each  interest 
payment  that,  before  application  of  this 
paragraph  (b)(5),  was  not  treated  as  paid  by  a 
U.S.  trade  or  business  of  A.  is  treated  as 
being  paid  by  a  U.S.  trade  or  business  of  A. 
Such  interest  may  be  subject  to  tax  under 
section  871[a]  or  881,  and  to  withholding 
under  section  1441  or  1442. 

(6)  Special  rule  where  interest  paid 
exceeds  deductible  and  non-deductible 
interest  of  a  U.S.  trade  or  business — (i) 
General  rule.  If  the  amount  of  interest 
that  is  both  paid  by  a  U.S.  trade  or 
business  of  a  foreign  corporation  during 


the  taxable  year  and  accrued  for  that 
year  (including  interest  that  the  foreign 
corporation  elects  under  paragraph 
(b)(7)(i)  of  this  section  to  treat  as  paid 
during  the  taxable  year)  exceeds  the 
sum  of 

(A)  The  amount  of  interest  allowable 
to  the  foreign  corporation  as  a  deduction 
under  §  1.882-5  for  the  taxable  year,  and 

(B)  The  amount  of  interest  attributable 
to  Uabilities  described  in  paragraph 
(b)(l)(iv)  of  this  section  for  which  a 
deduction  is  disallowed  for  the  taxable 
year. 

Then  the  amount  of  interest  paid  by  a 
U.S.  trade  or  business  of  the  foreign 
corporation  shall  be  reduced  by  the 
amount  of  such  excess.  Except  as 
provided  in  paragraph  (b)(6)(ii)  of  this 
section  (relating  to  an  election  to  specify 
liabilities  that  do  not  give  rise  to  interest 
paid  by  a  U.S.  trade  or  business),  the 
amount  of  the  excess  shall  reduce 
interest  paid  by  a  U.S.  trade  or  business 
of  the  foreign  corporation  first  with 
respect  to  liabilities  described  in 
paragraph  (b)(l)(i)  (relating  to  liabilities 
on  U.S.  books]  that  are  not  also 
described  in  paragraphs  (b)(1)  (ii) 
through  (iv)  of  this  section  (relating  to 
liabilities  on  regulatory  or  tax  books, 
secured  by  U.S.  assets,  or  that  give  rise 
to  certain  nondeductible  interest),  and 
then,  if  such  interest  has  not  been 
reduced  to  zero,  with  respect  to  the 
group  of  liabilities  described  in 
paragraphs  (b)(1)  (ii)  and  (iii)  of  this 
section.  The  reduction  of  interest  paid 
with  respect  to  each  group  of  habilities 
(i.e.,  liabilities  described  solely  in 
paragraph  (b)(l](i)  of  this  section  and 
liabilities  described  in  paragraphs  (b)(1) 
(ii)  and  (iii)  of  this  section]  shall  be 
made  beginning  with  interest 
attributable  to  the  latest-incurred 
liability  and  continuing,  in  reverse 
chronological  order,  with  interest  paid 
with  respect  to  the  next-latest  incurred 
liability.  The  interest  paid  with  respect 
to  a  liability  must  be  reduced  to  zero 
before  a  reduction  is  made  with  respect 
to  interest  attributable  to  the  next-latest 
incurred  liability.  Where  only  a  portion 
of  the  interest  paid  with  respect  to  a 
liability  is  reduced  by  reason  of  this 
paragraph  (b)(6)(i],  the  reduction  shall 
be  made  beginning  with  the  last  interest 
payment  made  with  respect  to  the 
liability  during  the  taxable  year  and 
continuing,  in  reverse  chronological 
order,  with  the  next  latest  payment  until 
the  amount  of  interest  paid  by  the  U.S. 
trade  or  business  has  been  reduced  by 
the  amoimt  specified  in  this  paragraph 
(b)(6)(i).  The  amount  of  interest  paid  by 
the  U.S.  trade  or  business  that  is  not 
treated  as  interest  paid  by  a  U.S.  trade 
or  business  of  the  foreign  corporation  by 


reason  of  this  paragraph  (b)(6](i)  shall 
not  be  subject  to  tax  under  section 
871(a)  or  881. 

(ii)  Election  to  specify  liabilities  that 
do  not  give  rise  to  interest  paid  by  a 
U.S.  trade  or  business.  For  purposes  of 
reducing  the  amount  of  interest  paid  by 
a  U.S.  trade  or  business  under 
paragraph  (b)(6)(i)  of  this  section,  a 
foreign  corporation  may,  instead  of 
using  the  method  described  in  paragraph 
(b)(6)(i)  of  this  section,  elect  for  any 
taxable  year  to  specify  which  liabilities 
will  not  be  treated  as  giving  rise  to 
interest  paid  by  a  U.S.  trade  or  business 
or  will  be  treated  as  giving  rise  only  in 
part  to  such  interest.  The  election  may 
be  made  only  with  respect  to  liabilities 
described  in  paragraph  (b)(l)(i)  of  this 
section  that  are  not  also  described  in 
paragraphs  (b)(1)  (ii)  through  (iv)  of  this 
section  and  that  were  not  identlHed  as  a 
hability  of  a  U.S.  trade  or  business 
during  a  preceding  taxable  year.  The 
interest  paid  during  the  taxable  year 
with  respect  to  a  Uability  speciHed 
under  this  paragraph  (b)(6](ii)  must  be 
reduced  to  zero  before  a  reduction  is 
made  with  respect  to  interest 
attributable  to  the  next  specified 
liability.  If  all  interest  payments  with 
respect  to  a  speciiRed  liability,  when 
added  to  all  interest  payments  with 
respect  to  other  liabilities  specified 
under  this  paragraph  (b)(6)(ii),  would 
exceed  the  amount  of  the  reduction 
under  paragraph  (b)(6)(i)  of  this  section, 
then  only  a  portion  of  the  interest  paid 
with  respect  to  that  specified  liability 
shall  be  reduced  imder  this  paragraph 
(b)(6)(ii).  and  the  reduction  shall  be 
made  beginning  with  the  last  interest 
payment  made  with  respect  to  the 
liability  during  the  taxable  year  and 
continuing,  in  reverse  chronological 
order,  with  the  next-latest  payment  until 
the  amount  of  interest  paid  by  a  U.S. 
trade  or  business  has  been  reduced  by 
the  amount  of  the  reduction  under 
paragraph  (b)(6)(i)  of  this  section.  A 
foreign  corporation  that  elects  to  have 
this  paragraph  (b)(6](ii)  apply  shall  note 
on  its  books  and  records  maintained  in 
the  United  States  that  the  liability  is  not 
to  be  treated  as  giving  rise  to  interest 
paid  by  a  U.S.  trade  or  business,  or  is  to 
be  treated  as  giving  rise  to  such  interest 
only  in  part.  Such  notation  must  be 
made  after  the  close  of  the  taxable  year 
in  which  the  foreign  corporation  pays 
the  interest  and  prior  to  the  due  date 
(with  extensions)  of  the  foreign 
corporation's  income  tax  return  for  the 
taxable  year.  The  amount  of  interest 
paid  by  a  U.S.  trade  or  business  that  is 
not  treated  as  interest  paid  by  a  U.S. 
trade  or  business  by  reason  of  this 
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paragraph  (b)(e](ii)  shall  not  be  subject 
to  tax  under  section  871(a)  or  881. 

(iii)  Examples.  The  application  of  this 
paragraph  (b)(6]  is  illustrated  by  the 
following  examples. 

Example  (l).  Foreign  corporation  A,  a 
calendar  year,  accrual  method  taxpayer,  is 
allowed  an  interest  deduction  of  $200  for  1990 
under  f  1.882-5.  The  amount  of  interest  paid 
by  a  U.S.  trade  or  business  of  A  during  1990 
is  as  follows: 

(1)  $100  to  B,  a  domestic  corporation,  with 
respect  to  a  note  issued  on  March  10, 1990, 
dnd  secured  by  real  property  located  in  the 
United  States; 

(2)  $60  to  C,  an  individual  resident  of 
country  X  who  is  entitled  to  a  10  percent  rate 
of  withholding  on  interest  payments  under 
the  income  tax  treaty  between  the  United 
States  and  X.  with  respect  to  a  note  issued  on 
October  15, 1989,  whidi  gives  rise  to  interest 
subject  to  tax  under  section  871(a); 

(3)  $80  to  D,  an  individual  resident  of 
country  Y  who  is  entitled  to  a  15  percent  rate 
of  withholding  on  interest  payments  under 
the  income  tax  treaty  between  the  United 
States  and  Y,  with  respect  to  a  note  issued  on 
February  15, 1990.  which  gives  rise  to  interest 
subject  to  tax  under  section  871(a); 

(4)  $70  of  portfolio  interest  (as  defined  in 
section  871(h)(2)]  to  E,  a  nonresident  alien, 
with  respect  to  a  bond  issued  on  March  1, 
1990;  and 

(5)  $30  to  F.  a  foreign  corporation  that  ia  a 
qualified  resident  of  country  X,  with  respect 
to  a  note  issued  on  January  10, 1990. 

The  interest  paid  by  a  U.S.  trade  or  business 
of  A  during  1990  accrues  during  1990  for 
purposes  of  calculating  A's  interest  deduction 
under  S  1.882-5  except  that  the  amount  of 
interest  paid  to  F  increases  A's  basis  in  a  U.S. 
asset  under  section  2B3A  but  is  not 
deductible  as  an  interest  expense  in  1990.  A 
does  not  make  an  election  under  paragraph 
(b)(6)(ii)  of  this  section  to  specify  liabilities 
that  do  not  give  rise  to  interest  paid  by  a  U.S. 
trade  or  business.  The  amount  of  interest 
paid  by  a  U.S.  trade  or  business  of  A  in  1990 
is  limited  under  paragraph  (b)(6)(i)  of  this 
section  to  $230,  the  sum  of  the  interest 
allowable  to  A  as  a  deduction  for  1990  ($200) 
and  the  amount  of  interest  paid  during  1990  to 
F  that  increases  the  basis  in  a  U.S.  asset  of  A 
($30).  The  amount  of  interest  paid  by  a  U.S. 
trade  or  business  of  A  must  thus  be  reduced 
by  $110  ($340-$230)  under  paragraph  (b)(6)(i] 
of  this  section.  The  reduction  is  first  made 
with  respect  to  interest  attributable  to 
liabilities  described  only  in  paragraph 
(b)(l)(i)  of  this  section  [i.e.,  Uabilities  not  on 
regulatory  books  or  connected  with  U.S. 
assets)  and,  within  the  group  of  liabiUties 
described  only  in  paragraph  (b)(l)(i)  of  this 
section,  is  first  made  with  respect  to  the 
latest  incurred  Uability.  Thus,  the  $70  of 
interest  paid  to  E  with  respect  to  the  bond 
issued  on  March  1, 1990,  and  $40  of  the  $80  of 
interest  paid  to  D  with  respect  to  the  note 
issued  on  February  15. 1990,  are  not  treated 
as  paid  by  a  U.S.  trade  or  business  of  A.  The 
interest  paid  to  D  is  no  longer  subject  to  tax 
under  section  871(a),  and  A  may  claim  a 
refund  of  amounts  withheld  with  respect  to 
the  interest  payments.  There  is  no  change  in 
the  tax  consequences  to  E  because  the 


interest  received  by  E  was  portfolio  interest 
and  was  not  subject  to  tax  when  it  was 
interest  paid  by  a  U.S.  trade  or  business. 

Example  (2).  Assume  the  same  facts  as  in 
Example  (1)  except  that  A  makes  an  election 
under  paragraph  (b)(6)(ii)  of  this  section  to 
specify  which  liabilities  are  not  to  be  treated 
as  giving  rise  to  interest  paid  by  a  U.S.  trade 
or  business.  Also  assume  that  the  liability  to 
C  was  identified  in  1989  as  a  liability  that 
gives  rise  to  interest  paid  by  a  U.S.  trade  or 
business.  A  may  not  specify,  as  liabilities 
that  do  not  give  rise  to  interest  paid  by  a  U.S. 
trade  or  business,  the  liabilities  to  B  or  F, 
which  are  described  in  paragraphs  (b)(l)(iii) 
and  (iv)  of  this  section,  respectively,  or  the 
liability  to  C,  which  was  identified  in  a 
preceding  taxable  year  as  a  liability  that 
gives  rise  to  interest  paid  by  a  U.S.  trade  or 
business.  A  specifies  the  liability  to  D,  who 
would  be  taxable  at  a  rate  of  15  percent  on 
interest  paid  with  respect  to  the  liability,  as  a 
liability  that  does  not  give  rise  to  interest 
paid  by  a  U.S.  trade  or  business,  and  D  is 
therefore  not  subject  to  tax  under  section 
871(a)  and  is  entitled  to  a  refund  of  amounts 
withheld  with  respect  to  the  interest 
payments.  A  also  specifies  the  liability  to  E 
as  a  liability  that  gives  rise  to  interest  paid  by 
a  U.S.  trade  or  business  only  in  part.  As  a 
result,  $30  of  the  $70  of  interest  paid  to  E  is 
not  treated  as  interest  paid  by  a  U.S.  trade  or 
business  of  A,  but  this  does  not  change  the 
tax  consequences  to  E  because  the  interest  is 
portfolio  interest  that  is  not  subject  to  tax. 

(7)  Election  to  reduce  excess  interest 
where  interest  is  paid  and  accrued  in 
different  years — (i)  Accrual  before  year 
of  payment  A  foreign  corporation  that 
accrues  an  interest  expense  that  would 
be  interest  paid  by  a  U.S.  trade  or 
business  of  the  foreign  corporation  in 
one  or  more  later  taxable  years  (before 
application  of  this  paragraph  (b)(7)(i)) 
may  elect  under  this  paragraph  (b)(7)  to 
reduce  its  excess  interest  for  the  taxable 
year  in  which  the  interest  accrues  by  the 
amount  of  such  interest  expense.  In  such 
case,  the  interest  shall  be  treated  as 
interest  paid  by  a  U.S.  trade  or  business 
of  the  foreign  corporation  on  the  last 
day  of  the  taxable  year  in  which  the 
interest  expense  accrues  and  shall  not 
again  be  treated  as  interest  paid  by  a 
U.S.  trade  or  business  of  the  foreign 
corporation  in  the  taxable  year  in  which 
it  is  actually  paid.  This  paragraph 
(b](7)(i)  shall  apply  only  if  the  election  is 
in  effect  for  both  the  taxable  year  in 
which  the  interest  expense  accrues  and 
the  taxable  year  in  which  the  interest  is 
paid.  This  paragraph  (b)(7)(i)  shall  not 
apply  to  interest  expenses  that  accrued 
in  a  taxable  year  beginning  before 
January  1, 1987. 

(ii)  Payment  before  year  of  accrual  In 
the  case  of  interest  paid  by  a  U.S.  trade 
or  business  of  a  foreign  corporation  that 
will  accrue  as  an  expense  in  one  or 
more  later  taxable  years,  the  foreign 
corporation  may  elect  under  this 
paragraph  (b)(7)  to  reduce  (but  not 


below  zero)  the  amount  of  its  excess 
interest  for  such  later  taxable  year  by 
the  amount  of  such  interest.  The 
preceding  sentence  shall  apply  only  if 
the  election  is  in  effect  for  both  the 
taxable  year  in  which  the  interest  is 
paid  and  the  taxable  year  in  which  the 
interest  expense  accrues.  With  respect 
to  interest  paid  in  a  taxable  year 
beginning  before  January  1, 1987,  this 
paragraph  (b](7)(ii)  shall  apply  only  if 
the  interest  was  income  from  sources 
within  the  United  States  and  an  election 
under  this  paragraph  (b)(7)  is  in  effect 
for  the  taxable  year  in  which  the  interest 
accrues. 

(iii)  Requirements  for  election.  A 
foreign  corporation  electing  the 
provisions  of  this  paragraph  (b)(7)  shall 
attach  to  its  timely-Bled  income  tax 
return  a  statement  that  it  elects  to  have 
the  provisions  of  both  paragraph  (b)(7) 
(i)  and  (ii)  apply.  The  election  shall  be 
effective  for  the  taxable  year  to  which 
the  return  relates  and  for  all  subsequent 
taxable  years  unless  the  Commissioner 
consents  to  revocation  of  the  election.  In 
the  case  of  interest  paid  or  accrued  in  a 
taxable  year  ending  on  or  before 
December  1, 1988,  an  election  may  be 
made  by  attaching  the  statement  to  an 
amended  Form  1120F  and  filing  both 
documents  on  or  before  January  3, 1988. 
If  interest  is  deemed  paid  before  January 
3, 1988,  by  reason  of  paragraph  (b)(7)(i) 
of  this  section,  no  penalties  or  interest 
shall  be  due  with  respect  to  any  tax 
imposed  under  section  871(a)  or  881  on 
such  interest  provided  such  tax  is  paid 
on  or  before  January  3,  1989. 

(iv)  Examples.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (b)(7). 

Example  (IJ.  Foreign  corporation  A,  a 
calendar  year,  accrual  method  taxpayer,  is 
allowed  an  interest  deduction  of  $100  under 
!  1.882-5  for  1987.  A  has  $60  of  interest  paid 
by  a  U.S.  trade  or  business  in  1987  before 
application  of  this  paragraph  (b)(7).  A  has  an 
interest  expense  of  $20  which  properly 
accrues  for  tax  purposes  in  1987  but  is  not 
paid  until  1988.  When  the  interest  is  paid  in 
1988  it  will  meet  the  requirements  for  interest 
paid  by  a  U.S.  trade  or  business  under 
paragraph  (b)(l]  of  this  section.  A  makes  a 
timely  election  under  this  paragraph  (b)(7)  to 
treat  the  accrued  interest  as  if  it  were  paid  in 
1987.  A  will  be  treated  as  having  interest  paid 
by  a  U.S.  ti-ade  or  business  of  $80  for  1987 
and  excess  interest  of  $20  in  1987.  The  $20  of 
interest  treated  as  interest  paid  by  a  U.S. 
trade  or  business  of  A  in  1987  will  not  again 
be  treated  as  interest  paid  by  a  U.S.  trade  or 
business  of  A  in  1968. 

Example  (2).  Foreign  corporation  A,  a 
calendar  year,  accrual  method  taxpayer,  has 
$60  of  interest  paid  by  a  U.S.  trade  or 
business  in  1987.  The  interest  expense  does 
not  accrue  until  1988  and  the  interest 
deduction  that  is  allowable  to  A  under 
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S  1.882-6  is  zero  for  1987  and  $60  for  1988.  A 
makes  an  election  under  this  paragraph  (b)(7) 
with  rsspect  to  1987.  As  a  result  of  the 
electioa  the  $60  of  interest  paid  by  a  U.S. 
trade  or  business  of  A  in  1987  reduces  the 
amount  of  A's  excess  interest  for  1988. 

(8)  Effect  of  treaties — (i)  Payor's 
treaty.  In  the  case  of  interest  paid  by  a 
U.S.  trade  or  business  of  a  foreign 
corporation,  relief  shall  be  available 
under  an  article  of  an  income  tax  treaty 
between  the  United  States  and  the 
foreign  corporation's  country  of 
residence  relating  to  interest  paid  by  the 
foreign  corporation  only  if — 

(A)  The  corporation  is  a  qualified 
resident  [as  defined  in  S  1.884-5T(a])  of 
that  foreign  country  for  the  taxable  year 
in  which  the  interest  is  paid  by  a  U.S. 
trade  or  business  (or  is  treated  as  paid 
by  a  U5.  trade  or  business  under 
paragraph  (b)(7)  of  this  section)  or  for 
the  prior  taxable  year  and  such  portion 
of  the  current  taxable  year  that  ends 
with  the  date  of  the  interest  payment  or 

(B)  Tlie  foreign  corporation  meets, 
with  respect  to  the  interest  payment,  the 
requirements  of  the  limitation  on 
benefits  or  similar  article  in  the  treaty 
and  such  article  entered  into  force  after 
December  31, 1986. 

(ii)  Recipient's  treaty.  A  foreign 
person  (other  than  a  foreign  corporation) 
that  derives  interest  that  is  interest  paid 
by  a  U.S.  trade  or  business  (or  is  treated 
as  paid  by  a  U.S.  trade  or  business 
under  paragraph  (b)(7)  of  this  section) 
shall  be  entitled  to  claim  benefits  under 
provisions  of  an  income  tax  treaty 
between  the  United  States  and  its 
country  of  residence  relating  to  interest 
derived  by  the  foreign  person.  A  foreign 
corporation  may  claim  such  benefits  if  it 
meets,  with  respect  to  the  interest 
payment,  the  requirements  of  the 
limitation  on  benefits  or  similar  article 
in  the  treaty  and  such  article  entered 
into  force  after  December  31, 1986.  A 
foreign  corporation  may  othenvise  claim 
such  benefits  only  if 

(A)  The  foreign  corporation  is  a 
qualified  resident  (as  defined  in  §  1.884- 
5T(a))  of  the  foreign  country  for  the 
taxable  year  in  which  the  interest  is 
paid  by  a  U.S.  trade  or  business  (or  is 
treated  as  paid  by  a  U.S.  trade  or 
business  under  paragraph  (b)(7)  of  this 
section)  or  for  the  prior  taxable  year  and 
such  portion  of  the  current  taxable  year 
that  ends  with  the  date  of  the  interest 
payment  and 

(B)  In  the  case  of  interest  paid  in  a 
taxable  year  beginning  after  December 
31, 1988,  with  respect  to  an  obligation 
with  a  maturity  not  exceeding  one  year, 
each  foreign  corporation  that 
beneficially  owned  the  obligation  prior 
to  maturity  was  a  quahfied  resident  (as 
defin^  in  §  1.884-5T(a))  of  a  foreign 


country  with  which  the  United  States 
has  an  income  tax  treaty  or  met  the 
requirements  of  the  limitation  on 
benefits  or  similar  article  in  a  treaty 
with  respect  to  the  interest  payment  and 
such  article  entered  into  force  after 
December  31, 1986. 

(iii)  Treaties  other  than  income  tax 
treaties. 
(Reserved] 

(iv)  Effect  of  income  tax  treaties  on 
interest  paid  by  a  partnership.  If  a 
foreign  corporation  is  a  partner  (directly 
or  indirectly)  in  a  partnership  that  is 
engaged  in  a  trade  or  business  in  the 
United  States,  the  relief  that  may  be 
claimed  under  an  income  tax  treaty  with 
respect  to  the  foreign  corporation's 
distributive  share  of  interest  paid  or 
treated  as  paid  by  the  partnership  shall 
not  exceed  the  relief  that  would  be 
available  under  paragraph  (b)(8)  (i)  and 
(ii)  of  this  section  if  such  interest  were 
interest  paid  by  a  U.S.  trade  or  business 
of  the  foreign  corporation.  See 
paragraph  (c)(2)  of  this  section  for  the 
effect  on  a  foreign  corporation's  excess 
interest  of  interest  paid  by  a  partnership 
of  which  the  foreign  corporation  is  a 
partner. 

(v)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (b)(8). 

Example  (1).  The  income  tax  treaty 
between  the  United  States  and  country  X,  of 
which  foreign  corporation  A  is  a  qualified 
resident,  provides  that  the  United  States  may 
not  impose  a  tax  on  interest  paid  by  a 
corporation  that  is  a  resident  of  that  country 
(and  that  is  not  a  domestic  corporation)  if  the 
recipient  of  the  interest  is  a  nonresident  alien 
or  a  foreign  corporation.  Interest  paid  by  a 
U.S.  trade  or  business  of  A  is  not  subject  to 
tax  under  section  871(a)  or  881  regardless  of 
whether  the  recipient  is  entitled  to  benefits 
under  an  income  tax  treaty. 

Example  (2).  A,  a  foreign  corporation  and 
B,  a  nonresident  alien,  are  partners  in  a 
partnership  that  owns  and  o(>erates  U.S.  real 
estate  and  each  has  a  distributive  share  of 
partnership  interest  deductions  equal  to  50 
percent  of  the  interest  deductions  of  the 
partnership.  There  's  no  income  tax  treaty 
between  the  United  States  and  the  countries 
of  residence  of  A  and  B.  The  partnership  pays 
$1,000  of  interest  to  a  bank  that  is  a  resident 
(but  not  a  qualified  resident)  of  foreign 
country  Y,  which  has  an  income  fax  treaty  in 
effect  with  the  United  States  providing  that 
the  rate  of  tax  on  U.S.  source  interest  paid  to 
a  resident  of  that  country  may  not  exceed  5 
percent.  The  partnership  is  required  to 
withhold  at  a  rate  of  30  percent  on  $500  of  the 
interest  paid  to  the  bank  [i.e.,  A's  50  percent 
distributive  share  of  interest  paid  by  the 
partnership)  because  the  bank  is  not  a 
qualified  resident  of  Y  and  cannot,  under 
paragraph  (b)(U)(iv)  of  this  section,  claim 
greater  treaty  l>enefits  than  it  could  claim  if 
the  $500  were  interest  paid  by  a  U.S.  trade  or 
business  of  A. 


(c)  Excess  interest — (1)  Reporting  and 
payment  of  tax  on  excess  interest.  The 
amount  of  tax  due  under  section  884(f) 
and  this  section  with  respect  to  excess 
interest  of  a  foreign  corporation  shall  be 
reported  on  the  foreign  corporation's 
income  tax  return  for  the  taxable  year  in 
which  the  excess  interest  is  treated  as 
paid  under  section  884(f)(1)(B)  and 
paragraph  (a)(2)  of  this  section,  and 
shall  not  be  subject  to  withholding 
under  section  1441  or  1442.  The  tax  shall 
be  due  and  payable  as  provided  in 
section  6151  and  such  other  sections  of 
Subtitle  F  of  the  Internal  Revenue  Code 
as  apply. 

(2)  Interest  paid  by  a  partnership — (i) 
General  rule.  Except  as  otherwise 
provided  in  this  paragraph  (c)(2)(i)  and 
in  paragraph  (c)(2)(ii)  of  this  section,  if  a 
foreign  corporation  is  a  partner  in  a 
partnership  that  is  engaged  in  trade  or 
business  in  the  United  States,  the 
amount  of  the  foreign  corporation's 
distributive  share  of  interest  paid  or 
accrued  by  the  partnership  shall  reduce 
(but  not  below  zero)  the  amount  of  the 
foreign  corporation's  excess  interest  for 
the  year  in  which  such  interest  is  taken 
into  accoimt  by  the  foreign  corporation 
for  purposes  of  calculating  the  interest 
deduction  allowable  to  the  foreign 
corporation  under  §  1.882-5.  A  foreign 
corpora  tions  excess  interest  shall  not 
be  reduced  by  its  distributive  share  of 
partnership  interest  that  is  attributable 
to  a  liability  described  in  paragraph 
(b)(3)  of  this  section  (relating  to  certain 
liabilities  that  do  not  give  rise  to  interest 
paid  by  a  U.S.  trade  or  business)  or 
would  be  described  in  such  paragraph 
(b)(3)  if  entered  on  the  partner's  books. 
The  amount  that  reduces  the  foreign 
corporations  excess  interest  under  this 
paragraph  (c)(2)  shall  not  in  any  taxable 
year  exceed  that  proportion  of  the 
foreign  corporation's  distributive  share 
of  interest  paid  or  accrued  by  the 
partnership  that  is  allowed  to  the 
foreign  corporation  as  a  deduction  under 
§  1.882-5.  See  paragraph  (b)(8)(iv)  of  this 
section  for  the  effect  of  income  tax 
treaties  on  interest  paid  by  a 
partnership. 

(ii)  Special  rule  for  interest  that  is 
paid  and  accrued  in  different  years. 
Paragrai^  (cj(2)(i)  of  this  section  shall 
not  apply  to  any  portion  of  a  foreign 
corporation's  distributive  share  of 
partnership  interest  that  is  paid  and 
accrued  in  different  taxable  years  imless 
the  foreign  corporation  has  an  election 
in  effect  under  paragraph  (b)(7)  of  this 
section  that  is  effective  with  respect  to 
such  interest  and  any  tax  due  under 
section  871(a)  or  881  with  respect  to 
such  interest  has  been  deducted  and 
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withheld  at  source  in  the  earlier  of  the 
taxable  year  of  pajinent  or  accrual. 

(3)  Effect  of  treaties— {i)  General  Rule. 
The  rate  of  tax  imposed  on  the  excess 
interest  of  a  foreign  corporation  that  is  a 
qualiHed  resident  of  a  country  with 
which  the  United  States  has  an  income 
tax  treaty  shall  not  exceed  the  rate 
provided  under  such  treaty  that  would 
apply  with  respect  to  interest  paid  by  a 
domestic  corporation  to  that  foreign 
corporation. 

(ii)  Provisions  in  income  tax  treaties 
relating  to  interest  paid  by  a  foreign 
corporation.  Any  provision  in  an  income 
tax  treaty  that  exempts  or  reduces  the 
rate  of  tax  on  interest  paid  by  a  foreign 
corporation  does  not  prevent  imposition 
of  the  tax  on  excess  interest  or  reduce 
the  rate  of  such  tax. 

(iii)  Treaties  other  than  income  tax 
treaties. 
[Reserved] 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  paragraph 
(c)  (2)  and  (3)  of  this  section. 

Example  (1).  Foreign  corporation  A,  a 
calendar  year  taxpayer,  is  not  a  resident  of  a 
foreign  country  with  which  the  United  States 
has  an  income  tax  treaty.  A  is  engaged  in  the 
conduct  of  a  trade  or  business  both  in  the 
United  States  and  in  foreign  countries,  and 
owns  a  50  percent  interest  in  partnership  X,  a 
calendar  year  taxpayer  engaged  in  the 
conduct  of  a  trade  or  business  in  the  United 
States.  For  1989,  all  of  X's  liabilities  are  of  a 
type  described  in  paragraph  (b)(1)  of  this 
section  (relating  to  liabilities  on  U.S.  books) 
and  none  are  described  in  paragraph  (b][3)(i) 
of  this  section  (relating  to  certain  interest 
giving  rise  to  a  foreign  tax  benefit).  A's 
distributive  share  of  interest  paid  by  X  in 
1989  is  $20.  For  1989,  A  is  allowed  a 
deduction  of  $150  under  $  1.S82-5,  $120  of 
which  is  attributable  to  interest  paid  by  a 
U.S.  trade  or  business.  Thus,  the  amount  of 
A's  excess  interest  for  1989,  before 
application  of  paragraph  (c)(2)(i)  of  this 
section,  is  $30.  Under  paragraph  (c)(2)(i]  of 
this  section,  A's  $30  of  excess  interest  is 
reduced  by  $20,  representing  A's  pro  rata 
share  of  interest  paid  by  X.  Thus,  the  amount 
of  A's  excess  interest  for  1989  is  reduced  to 
$10.  A  is  subject  to  a  tax  of  30  percent  on  its 
$10  of  excess  interest. 

(d)  Stapled  entities.  For  treatment  of  a 
foreign  corporation  that  is  a  stapled 
entity  by  reason  of  section  269B,  see 

9  1.884-lT(i). 

(e)  Effective  date.  This  «Gf  li^T"  '* 
effective  for  taxable  years  MJgsuuiig 
after  December  31. 1986,  and  for 
pa^onents  of  interest  described  in 
section  884(f](l)(A]  made  during  taxable 
years  of  the  payor  beginning  after 
December  31, 1986. 

§  1.884-5T    Qualified  resident  (temporary), 
(a)  Definition  of  a  qualified  resident 
A  foreign  corporation  is  a  qualified 
resident  of  a  foreign  country  with  which 


the  United  States  has  an  income  tax 
treaty  in  effect  if  the  foreign  corporation 
is  a  resident  of  that  country  within  the 
meaning  of  the  income  tax  treaty 
between  the  United  States  and  that 
country  and  the  foreign  corporation 
either — 

(1)  Meets  the  requirements  of 
paragraph  (b)  of  this  section  (relating  to 
stock  ownership]  and  the  requirements 
in  paragraph  (c)  of  this  section  (relating 
to  base  erosion], 

(2)  Meets  the  requirements  of 
paragraph  (d)  of  this  section  (relating  to 
a  foreign  corporation  whose  stock  is 
primarily  and  regularly  traded  on  an 
established  securities  market  in  its 
country  of  residence  or  in  the  United 
States], 

(3]  Meets  the  requirements  of 
paragraph  (e]  of  this  section  (relating  to 
a  foreign  corporation  engaged  in  an 
active  trade  or  business  in  its  country  of 
residence],  or 

(4]  Obtains  a  ruling  as  provided  in 
paragraph  (f)  of  this  section. 

(b]  Stock  ownership  requirement — (1) 
General  rule.  A  foreign  corporation 
satisfies  the  stock  ownership 
requirement  of  this  paragraph  (b]  for  the 
taxable  year  or  a  portion  of  the  taxable 
year  if — 

(i]  50  percent  or  more  of  its  stock  (by 
value]  is  beneficially  owned,  or  is 
treated  as  beneficially  owned  by  reason 
of  paragraph  (b)(2]  of  this  section, 
during  at  least  half  of  the  number  of 
days  in  the  foreign  corporation's  taxable 
year  [or  at  least  half  the  number  of  days 
in  the  portion  of  the  taxable  year)  by 
individuals  who  are  either  residents  of 
the  foreign  country  of  which  the  foreign 
corporation  is  a  resident  or  citizens  or 
individual  residents  of  the  United 
States, 

[ii]  It  obtains  the  documentation 
required  under  paragraph  (b][3)  (i)  or  (ii] 
of  this  section  to  show  that  the 
requirements  of  paragraph  [b](l)[i]  have 
been  met,  and 

[iii]  Such  documentation  is 
maintained  and  made  available  to  the 
District  Director  as  provided  in 
paragraph  [b)(7]  of  this  section. 

[2]  Rules  for  determining  ownership — 
(i]  Constructive  ownership — [A]  General 
rules  for  attribution.  For  purposes  of  this 
section,  stock  ovmed  by  a  corporation, 
partnership,  trust  or  estate  shall  be 
treated  as  owned  proportionately  by  its 
shareholders,  partners,  or  beneficiaries. 
The  proportionate  interest  rules  of  this 
paragraph  [b][2](i]  shall  apply 
successively  upward  through  a  chain  of 
ownership.  Except  as  otherwise 
specifically  provided,  stock  treated  as 
owned  by  a  person  by  reason  of  this 
paragraph  [b](2](i)  shall,  for  purposes  of 
applying  this  paragraph  (b][2)(i],  be 


treated  as  actually  owned  by  such 
person. 

[B]  Partnerships.  A  partner  shall  be 
treated  as  having  an  interest  in  stock  of 
a  foreign  corporation  owned  by  a 
partnership  in  proportion  to  the  lesser 
of— 

(A]  The  partner's  percentage 
distributive  share  of  the  partnership's 
dividend  income  from  the  stock,  [B]  The 
partner's  percentage  distributive  share 
of  gain  from  disposition  of  the  stock  by 
the  partnership,  or  [C]  The  partner's 
percentage  share  of  the  stock  (or 
proceeds  from  the  disposition  of  the 
stock]  upon  liquidation  of  the 
partnership. 

[C]  Trusts  and  Estates.  In  general,  a 
beneficiary  of  a  trust  [including  a 
grantor  thereof]  or  a  beneficiary  of  an 
estate  shall  be  treated  as  having  an 
interest  in  stock  owned  by  a  trust  or 
estate  in  proportion  to  the  beneficiary's 
actuarial  interest  in  the  trust  or  estate, 
as  provided  in  section  318[a][2][B]  and 
the  regulations  thereunder,  except  that 
an  income  beneficiary's  actuarial 
interest  in  the  trust  will  be  determined 
as  if  the  trust's  only  asset  were  the  stock 
and  the  interest  rate  used  to  compute 
the  income  beneficiary's  actuarial 
interest  in  the  trust  shall  equal  the 
income  beneficiary's  actual  rate  of 
return  on  the  fair  market  value  of  the 
stock  for  the  taxable  year.  The  interest 
of  a  remainder  beneficiary  in  stock  will 
be  equal  to  100  percent  minus  the  sum  of 
the  percentages  of  any  interest  in  the 
stock  held  by  income  beneficiaries.  The 
ownership  of  an  interest  in  stock  owned 
by  a  trust  shall  not  be  attributed  to  any 
beneficiary  whose  interest  cannot  be 
determined  under  the  preceding 
sentence,  and  any  such  interest,  to  the 
extent  not  attributed  by  reason  of  this 
paragraph  (b](2](i][C],  shall  not  be 
considered  owned  by  an  individual  who 
is  a  resident  of  a  country  with  which  the 
United  States  has  an  income  tax  treaty 
in  effect  unless  all  potential 
beneficiaries  with  respect  to  the  stock 
are  qualified  residents. 

[D]  Corporations.  A  shareholder  shall 
be  treated  as  having  an  interest  in  stock 
of  a  foreign  corporation  owned  by 
another  corporation  in  a  proportion 
equal  to  the  lesser  of  [1]  the 
shareholder's  percentage  share  of 
current  earnings  and  profits  of  the 
corporation  as  determined  under  the 
principles  of  section  1248,  [2]  the 
shareholder's  percentage  share  of 
accumulated  earnings  and  profits  of  the 
corporation  as  determined  under  the 
principles  of  section  1248,  or  (3)  the 
shareholder's  percentage  share  of  assets 
upon  liquidation  of  the  corporation.  If 
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there  is  an  agreement,  express  or 
implied,  that  designated  pools  of 
earnings  are  to  be  paid  only  with 
respect  to  certain  stock,  then  any 
shareholder  not  entitled  to  share  in  a 
designated  pool  of  earnings  shall  not  be 
considered  to  be  a  shareholder  with 
respect  to  such  stock. 

(ii)  Covernments  treated  as  individual 
shareholders.  For  purposes  of  this 
section,  the  government  of  the  country 
of  which  a  foreign  corporation  is  a 
resident  (or  a  political  subdivision  or 
local  authority  of  such  country),  or  the 
United  States,  a  State,  the  District  of 
Columbia,  or  a  political  subdivision  or 
local  authority  of  a  State  shall  be 
treated  as  an  individual  resident  of  such 
foreign  country  or  of  the  United  States, 
as  the  case  may  be. 

(iii]  Publicly-traded  corporations 
treated  as  individual  shareholders.  For 
purposes  of  this  section — 

(A)  A  domestic  corporation  whose 
stock  is  primarily  and  regularly  traded 
on  an  established  securities  market 
(within  the  meaning  of  paragraph  (d)  of 
this  section)  in  the  United  States  shall 
be  treated  as  an  individual  resident  of 
the  United  States  and 

(B)  A  foreign  corporation  whose  slock 
is  primarily  and  regularly  traded  on  an 
established  securities  market  (within  the 
meaning  of  paragraph  (d)  of  this  section) 
in  the  country  of  which  it  is  a  resident 
(within  the  meaning  of  the  income  tax 
treaty  between  the  United  States  and 
such  country)  shall  be  treated  as  an 
individual  resident  of  such  country  for 
purposes  of  determining  the  ownership 
of  stock  in  another  foreign  corporation 
that  is  a  resident  of  the  same  foreign 
country. 

Stock  that  is  treated  as  owned  by 
individual  residents  by  reason  of  this 
paragraph  (b)(2)(iii)  shall  not  be  treated 
as  owned  by  any  other  person  for 
purposes  of  determining  stock 
ownership  under  this  paragraph  (b). 

(iv)  Publicly-traded  stock  treated  as 
owned  by  individuals.  A  class  of  stock 
of  a  corporation  that  is  primarily  and 
regularly  traded  on  an  established 
securities  exchange  (within  the  meaning 
of  paragraph  (d)  of  this  section)  in  the 
United  States  or  in  the  foreign 
corporation's  country  of  residence  shall 
be  treated  as  owned  by  individual 
residents  of  the  United  States  or  such 
foreign  country,  as  the  case  may  be. 

(3)  Required  documentation.  In  order 
to  satisfy  the  stock  ownership 
requirement  of  paragraph  (b)(1)  of  this 
section  for  a  taxable  year,  a  foreign 
corporation  must,  before  the  due  date 
(including  extensions)  for  filing  its 
income  tax  return  for  the  taxable  year 
(or,  where  applicable,  in  the  case  of  a 


foreign  corporation  claiming  treaty 
benefits  under  §  1.884-4T(b)(8)  (i)  or  (ii), 
before  the  interest  payment)  obtain  the 
following  written  documentation  from  a 
sufficient  number  of  its  direct  or  indirect 
individual  shareholders  (including  a 
government  or  corporation  treated  as  an 
individual  shareholder  by  reason  of 
paragraph  (b)(2)  (ii)  or  (iii)  of  this 
section)  to  show  that  it  has  satisfied  the 
50  percent  ownership  test  of  paragraph 
(b)(l)(i)  of  this  section: 

(i)  Individual  documentation 
described  in  paragraph  (b)(4)  of  this 
section  and,  if  applicable,  an 
intermediary  ownership  statement 
described  in  paragraph  (b)(5)  of  this 
section  from  each  intermediary  standing 
in  the  chain  of  the  individual 
shareholder's  ownership  of  his  interest 
in  the  foreign  corporation,  or 

(ii)  An  intermediary  verification 
statement  described  in  paragraph  (b)(6) 
of  this  section  and,  if  applicable,  an 
intermediary  ownership  statement 
described  in  paragraph  (b)(5)  of  this 
section  from  each  intermediary  standing 
in  the  chain  of  the  verifying 
intermediary's  ownership  of  its  interest 
in  the  foreign  corporation. 

(4)  Individual  documentation.  The 
individual  documentation  shall  consist 
of  a  statement  described  in  paragraph 
(b)(4)(i)  of  this  section  from  the 
individual  shareholder  (or  from  a 
government  or  corporation  treated  as  an 
individual  shareholder  by  reason  of 
paragraph  (b)(2)  (ii)  or  (iii)  of  this 
section)  and,  in  the  case  of  any 
individual  who  is  not  a  citizen  or 
resident  of  the  United  States,  a 
certificate  of  residency  described  in 
paragraph  (b)(4)(ii)  of  this  section. 

(i)  Statement  from  individual 
shareholder  or  from  government  or 
corporation  treated  as  an  individual 
shareholder.  A  statement  from  an 
individual  shareholder  shall  be  a  written 
statement  signed  by  the  shareholder 
under  penalties  of  perjury  stating  that 
the  individual  is  a  direct  or  indirect 
beneficial  owner  of  an  interest  in  the 
foreign  corporation  and  that  the 
individual  does  not  own  such  interest  on 
behalf  of  another  person.  In  addition, 
the  statement  must  include  the  following 
information: 

(A)  The  number  of  shares  owned 
directly  or  indirectly  by  the  individual 
shareholder  in  each  class  of  stock  of  the 
foreign  corporation; 

(B)  The  period  of  time  during  the 
taxable  year  during  which  the  individual 
shareholder  owned  the  stock; 

(C)  The  name  and  permanent  address 
of  the  individual  shareholder; 

(D)  The  country  of  residence  of  the 
individual  shareholder,  and 


(E)  If  the  stock  in  the  foreign 
corporation  is  held  indirectly  by  the 
individual  shareholder  through  one  or 
more  intermediary,  whether  acting  as 
nominees  or  beneficial  interest  holders, 
then  the  name  and  address  of  each  such 
intermediary  and  the  description  of  the 
chain  of  ownership  through  which  the 
individual  shareholder  holds  stock  in 
the  foreign  corporation,  to  the  extent 
known  to  the  individual  shareholder. 
A  statement  from  a  government  treated 
as  an  individual  shareholder  by  reason 
of  paragraph  (b)(2)(ii)  of  this  section 
shall  be  signed  by  the  Competent 
Authority  of  the  foreign  country,  as 
defined  in  the  income  tax  treaty 
between  the  foreign  country  and  the 
United  States,  shall  state  that  the 
government  is  a  direct  or  indirect 
beneficial  owner  of  an  interest  in  the 
foreign  corporation,  and  shall  contain 
the  information  specified  in  paragraph 
(b)(4)(i)  (A),  (B)  and  (E)  of  this  section.  A 
statement  from  a  corporation  that  is 
treated  as  an  individual  shareholder 
under  paragraph  (b)(2)(iii)  of  this  section 
shall  be  signed  under  penalties  of 
perjury  by  a  person  authorized  to  sign  a 
tax  return  on  behalf  of  the  corporation, 
shall  state  that  the  corporation  is  a 
direct  or  indirect  beneficial  owner  of  the 
foreign  corporation  and  that  the 
corporation's  stock  is  primarily  and 
regularly  traded  on  an  established 
security  exchange  (within  the  meaning 
of  paragraph  (d)  of  this  section)  in  the 
United  States  or  its  country  of  residence, 
and  shall  contain  the  information 
specified  in  paragraph  (b)(4)(i)  (A) 
through  (E). 

(ii)  Certificate  of  residency.  A 
certificate  of  residency  must  be  signed 
by  the  authorities  of  the  country  of 
residence  of  the  individual  shareholder 
and  must  state  that  the  individual  is  a 
resident  of  that  country  for  purposes  of 
its  income  tax  laws.  The  authorities 
shall  be  the  Competent  Authority  of  the 
foreign  country,  as  defined  in  the  income 
tax  treaty  between  the  foreign  country 
and  the  United  Slates,  or  such  other 
governmental  office  of  the  foreign 
country  that  customarily  provides 
statements  of  residence.  Such  statement 
shall  have  the  official  seal  of  the 
Competeot  Authority  (or  such  other 
governmental  office  of  the  named 
foreign  country  that  customarily 
provides  statements  of  residence)  if  it 
generally  affixes  such  a  seal  to  official 
documents.  An  individual  shall  be 
considered  a  resident  of  a  country  with 
which  the  United  States  has  an  income 
tax  treaty  if  such  individual  is 
considered  a  resident  of  such  country 
under  the  provisions,  if  any,  of  the 
income  tax  treaty  between  the  United 
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States  and  such  country  or,  if  there  are 
no  such  provisions,  if  such  individual  is 
considered  a  resident  of  such  country 
for  purposes  of  such  country's  income 
tax  laws. 

(5)  Intermediary  ownership  statement. 
An  intermediary  ownership  statement 
must  be  obtained  from  each 
intermediary  in  the  relevant  chain  of 
ownership  described  in  paragraph  (b)(3) 
(i)  or  (ii)  of  this  section  regardless  of 
whether  the  intermediary  is  merely  a 
legal  owner  or  recordholder  acting  as 
nominee  for  an  individual  or  for  another 
intermediary,  or  a  beneficial  owner 
through  which  an  individual  or  another 
intermediary  indirectly  owns  stock  in 
the  foreign  corporation.  The 
intermediary  ownership  statement  shall 
be  signed  under  penalties  of  perjury  by 
a  person  that  would  be  authorized  to 
sign  a  tax  return  on  behalf  of  the 
intermediary  and  shall  contain  the 
following  information: 

(i)  The  number  of  shares  owned 
directly  or  indirectly  by  the  intermediary 
in  each  class  of  stock  of  the  foreign 
corporation; 

(ii)  The  period  of  time  during  the 
taxable  year  during  which  the 
intermediary  owned  directly  or 
indirectly  the  stock  described  in 
paragraph  (b)(5)(i]  of  this  section: 

(iii)  The  name  and  principal  place  of 
business  of  the  intermediary  [i.e.,  the 
name  of  a  corporation  or  partnership 
and  the  address  of  its  principal  place  of 
business,  or  the  name  and  permanent 
address  of  all  trustees  of  a  trust  (or 
equivalent  under  foreign  law)  or  of  all 
executors  of  an  estate  (or  equivalent 
under  foreign  law): 

(iv)  The  country  of  residence  of  the 
intermediary; 

(v)  If  the  stock  is  held  as  nominee  for 
an  individual  or  another  intermediary, 
the  name  and  permanent  address  of  the 
individual,  or  the  name  and  principal 
place  of  business  of  such  other 
intermediary; 

(vi)  If  the  stock  is  not  held  as  nominee 
for  an  individual  or  another 
intermediary,  the  amount  and  nature  of 
the  interest  owned  in  the  intermediary 
issuing  the  statement  by  its  direct 
shareholder,  partner  or  beneficiary 
which  indirectly  owns  an  interest  in  the 
foreign  corporation  and  the  period  of 
time  during  the  taxable  year  for  which 
the  interest  in  the  intermediary  was 
owned  by  such  stockholder,  partner,  or 
beneficiary;  and 

(vii)  If  the  intermediary  owns  stock  in 
the  foreign  corporation  indirectly 
through  one  or  more  other 
intermediaries  as  nominees  or  beneficial 
interest  holders,  the  name  and  principal 
place  of  business  of  each  such 
intermediary  and  a  description  of  the 


chain  of  ownership  through  which  the 
intermediary  holds  the  stock  described 
in  paragraph  (b)(5)(i)  of  this  section  to 
the  extent  known  by  the  intermediary. 

(6)  Intermediary  verification 
statement  An  intermediary  verification 
statement  is  a  statement  from  any 
intermediary  standing  in  the  chain  of  the 
ultimate  individual  shareholder's 
ownership  of  his  interest  in  the  foreign 
corporation  (or  in  the  chain  of 
ownership  of  a  government  or 
corporation  treated  as  an  individual 
shareholder  under  paragraph  (b)(1)  (ii) 
or  (iii)  of  this  section)  certifying  that 
stock  in  the  foreign  corporation  owned 
by  the  verifying  intermediary  as  a 
nominee  or  beneficial  interest  holder  is 
owned  directly  or  indirectly  by  one  or 
more  individuals  described  in  paragraph 
(b)(l)(i)  of  this  section.  An  intermediary 
verification  statement  may  be  made 
only  by  a  domestic  corporation,  a 
resident  of  the  United  States,  or  a 
resident  (for  treaty  purposes)  of  a 
country  with  which  the  United  States 
has  an  income  tax  treafy  in  effect  The 
intermediary  verification  statement 
shall  be  signed  under  penalties  of 
perjury  by  the  individual  (if  the  verifying 
intermediary  is  an  individual)  or  by  a 
person  that  would  be  authorized  to  sign 
a  tax  or  tax  information  return  on  behalf 
of  the  intermediary  (if  the  verifying 
intermediary  is  not  an  individual)  and 
shall  contain  the  following  information: 

(i)  A  statement  that  the  verifying 
intermediary  has  obtained  individual 
documentation  described  in  paragraph 
(b)(4)  of  this  section  (or  an  intermediary 
verification  statement  described  in  this 
paragraph  (b)(6)  that  is  received  from  an 
upper-tier  intermediary)  that  establishes 
that  the  stock  of  the  foreign  corporation 
that  is  the  subject  of  the  verification  is 
in  fact  owned  by  individuals  described 
in  paragraph  (b)(l)(i)  of  this  section  or 
by  a  government  or  corporation  treated 
as  such  an  individual  by  reason  of 
paragraph  (b)(2)(ii)  or  (iii)  of  this 
section; 

(ii)  A  statement  that  the  verifying 
intermediary  has  obtained  an 
intermediary  ownership  statement 
described  in  paragraph  (b)(5)  of  this 
section  from  every  intermediary 
standing  in  the  chain  of  ownership 
between  the  verifying  intermediary  and 
any  indirect  individual  shareholder  for 
whom  documentation  described  in 
paragraph  (b)(6)(i)  of  this  section  is 
obtained  (or  between  the  verifying 
intermediary  and  any  upper-tier 
intermediary  that  has  issued  an 
intermediary  verification  statement 
described  in  this  paragraph  (b)(6)); 

(iii)  An  agreement  to  make  available 
to  the  Commissioner  at  such  time  and 
place  as  the  Commissioner  may  request 


the  underlying  documentation  described 
in  paragraphs  (b)(6)  (i)  and  (ii)  of  this 
section; 

(iv)  A  specific  and  valid  waiver  of  any 
right  to  bank  secrecy  or  other  secrecy 
under  the  laws  of  the  country  in  which 
the  verifying  intermediary  is  located, 
with  respect  to  any  individual 
docimientation,  intermediary 
verification  statement  and  intermediary 
ownership  statement  which  the  verifying 
intermediary  has  obtained  pursuant  to 
paragraphs  (b)(6)  (i)  and  (ii)  of  this 
section; 

(v)  The  number  of  shares  in  each  class 
of  stock  of  the  foreign  corporation  that 
are  owned  directly  or  indirectly  by  the 
verifying  intermediary  and  that  is 
covered  by  the  intermediary  verification 
statement; 

(vi)  The  period  of  time  during  the 
taxable  year  during  which  the  verifying 
intermediary  owned  directly  or 
indirectly  the  stock  described  in 
paragraph  (b)(6)(v)  of  this  section; 

(vii)  The  name  and  the  principal  place 
of  business  of  the  verifying 
intermediary; 

(viii)  The  country  of  residence  of  the 
verify^  intermediary;  and 

(ix)  If  the  verifying  intermediary  owns 
stock  in  the  foreign  corporation 
indirectly  through  one  or  more  other 
intermediaries  as  nominees  or  beneficial 
interest  holders,  the  name  and  principal 
place  of  business  of  each  such 
intermediary  and  a  description  of  the 
chain  of  ownership  through  which  the 
verifying  intermediary  holds  the  stock 
described  in  paragraph  (b)(6)(v)  of  this 
section,  to  the  extent  knowm  to  the 
verifying  intermediary. 

(7)  Availability  of  documents  for 
inspection — (i)  Retention  of  documents 
by  the  foreign  corporation.  The 
documentation  described  in  paragraph 
(b)(3]  of  this  section  must  be  retained  by 
the  foreign  corporation  until  expiration 
of  the  period  of  limitations  for  the 
taxable  year  to  which  the 
documentation  relates  and  must  be 
made  available  for  inspection  by  the 
District  Director  at  such  time  and  place 
as  the  District  Director  may  request. 

(ii)  Retention  of  documents  by  an 
intermediary  issuing  an  intermediary 
verification  statement.  The 
documentation  upon  which  an 
intermediary  relies  to  issue  an 
intermediary  verification  statement 
under  paragraph  (b)(6)  of  this  section 
must  be  retained  by  the  intermediary  for 
a  period  of  six  years  from  the  date  of 
issuance  of  the  intennediary  verification 
statement  and  must  be  made  available 
for  inspection  by  the  District  Director  at 
such  time  and  place  as  the  District 
Director  may  request. 
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(8)  Examples.  The  application  of  this 
paragraph  (b)  is  illustrated  by  the 
following  examples. 

Example  (1).  Foreign  corporation  A  is  a 
resident  of  country  L  which  has  an  income 
tax  treaty  in  effect  with  the  issued  and 
outstanding  consisting  of  1,000  shares,  which 
are  beneficially  owned  by  the  following  alien 
individuals,  directly  or  by  application  of 
paragraph  (b)(2)  of  this  section: 


Indivkjual 

Shares 
owned* 

Percent- 
age 

T— resident  o(  the  U  S    ... 

200 
400 
100 
210 
90 
1.000 

20 

U— residefrt  of  country  L 

V— resident  of  country  M 

W— resident  of  country  L 

X— resident  of  country  N 

Total 

40 

10 

21 

9 

100 

'  Shares  owr>ed,  directty  or  by  application  of  para- 
graph (b)(2)  of  ttvs  section. 

(i)  T  owns  his  200  shares  directly  and  is  a 
beneficial  owner. 

(ii)  U  and  V  each  own  respectively  an  80 
percent  and  a  20  percent  actuarial  interest  in 
a  foreign  trust  FT  which  beneficially  owns 
100  percent  of  the  stock  of  a  foreign 
corporation  B  with  bearer  shares  which 
beneficially  owns  500  shares  of  foreign 
corporation  A.  Foreign  corporation  B  is 
incorporated  in  a  country  that  does  not  have 
an  income  tax  treaty  with  the  United  States. 
The  foreign  trust  has  deposited  the  bearer 
shares  it  owns  in  foreign  corporation  B  with  a 
bank  in  a  foreign  country  which  has  an 
income  tax  treaty  with  the  United  States. 

(iii)  W  beneficially  owns  all  the  shares  of 
foreign  corporation  C,  which  are  registered  in 
the  name  of  individual  Z,  a  nominee,  who 
resides  in  Country  L;  foreign  corporation  C 
beneficially  owns  a  70  percent  interest  in 
foreign  corporation  D,  which  beneficially 
owns  300  shares  of  foreign  corporation  A. 
Foreign  corporation  D's  shares  are  bearer 
shares  which  foreign  corporation  C  (not  a 
resident  of  a  country  with  which  the  United 
States  has  an  income  tax  treaty)  has 
deposited  with  a  bank  in  a  foreign  country 
that  has  an  income  tax  treaty  with  the  United 
States. 

(iv)  X  beneHcially  owns  a  30  percent 
interest  in  foreign  corporation  D. 

(v)  Countries  M  (where  V  resides)  and  N 
(where  X  resides)  have  no  income  tax  treaty 
with  the  United  States. 

Foreign  corporation  A  is  a  qualified 
resident  of  country  L  if  it  obtains  the 
documentation  either  from  individuals  U  and 
W  or  from  individuals  T  and  U,  since  either 
combination  of  qualifying  ultimate  individual 
sharehottlding  in  foreign  corporation  A  will 
add  up  to  at  least  50  percent.  The 
shareholdings  of  individuals  V  and  X  are 
ignored  in  determining  whether  foreign 
corporation  A  meets  the  stock  ownership  of 
this  paragraph  (b)  since  neither  of  them  is  a 
U.S.  citizen  or  a  resident  of  the  United  States 
or  of  a  country  with  which  the  United  States 
has  an  income  tax  treaty. 

Example  (2).  Assume  the  same  facts  as  in 
Example  (1)  and  assume  that  foreign 
corporation  A  chooses  to  obtain 
documentation  with  respect  to  individuals  T 
andU., 


(i)  With  respect  to  T,  foreign  corporation  A 
must  obtain  the  individual  documentation 
regarding  T's  shareholding  in  foreign 
corporation  A  which,  pursuant  to  paragraph 
(b)(3)(i)  and  (b)(4)  of  this  section,  consists  of 
an  individual  statement  by  T,  as  described  in 
paragraph  (b)(4)(i)  of  this  section.  No 
certificate  of  residency  need  be  furnished 
since  T  is  a  U.S.  resident. 

(ii)  As  to  LPs  shareholding  in  foreign 
corporation  A,  U  must  provide  the  foreign 
trust  rr  with  the  individual  documentation 
described  in  paragraph  (b)(4)  of  this  section; 
the  trustees  of  FT  must  provide  the 
depository  bank  holding  foreign  corporation 
B's  bearer  shares  with  an  intermediary 
ownership  statement  concerning  its  indirect 
beneficial  ownership  of  foreign  corporation 
A's  shares  and  must  attach  to  it  the 
individual  documentation  provided  by  U.  The 
depository  bank  has  the  choice  of  providing 
foreign  corporation  B  with  either  (A)  an 
intermediary  ownership  statement  regarding 
its  direct  ownership  of  shares  in  foreign 
corporation  B  on  behalf  of  FT.  to  which  must 
then  be  attached  the  individual 
documentation  issued  by  U  and  the 
intermediary  ownership  statement  issued  by 
FT,  or  (B)  an  intermediary  verification 
statement  as  described  in  paragraph  (b)(6)  of 
this  section,  in  which  case  foreign 
corporation  B  would  not  be  provided  with  U's 
individual  documentation  or  FTs 
intermediary  ownership  statement,  both  of 
which  are  retained  by  the  depository  bank.  In 
either  case,  foreign  corporation  B  must  then 
provide  foreign  corporation  A  with  an 
intermediary  ownership  statement  regarding 
its  direct  beneficial  ownership  of  shares  in 
foreign  corporation  A  and,  as  the  case  may 
be,  either  (A)  U's  individual  documentation 
and  the  intermediary  ownership  statements 
by  FT  and  the  depository  bank,  or  (B)  the 
depository  bank's  intermediary  verification 
statement.  Thus,  with  respect  to  U,  foreign 
corporation  A  must  obtain  under  paragraph 
(b)(3)(i)  of  this  section  the  individual 
documentation  regarding  U  and  an 
intermediary  ownership  statement  from  each 
intermediary  standing  in  the  chain  of  U's 
indirect  beneficial  ownership  of  shares  in 
foreign  corporation  A,  i.e.,  from  FT,  the 
depository  bank  and  foreign  corporation  B.  In 
the  alternative,  foreign  corporation  A  must 
obtain  under  paragraph  (b)(3)(ii)  of  this 
section  an  intermediary  verification 
statement  issued  by  the  depository  bank  and 
an  intermediary  ovmership  statement  from 
foreign  corporation  B,  which,  in  this  example, 
is  the  only  intermediary  standing  in  the  chain 
of  ownership  of  the  verifying  intermediary 
(i.e.,  the  depository  bank). 

Example  (3).  Assume  the  same  facts  as  in 
Example  (1).  In  addition,  assume  that  foreign 
corporation  A  chooses  to  obtain 
documentation  with  respect  to  individuals  U 
and  W.  With  respect  to  U,  foreign  corporation 
A  must  obtain  the  same  documentation  that 
is  described  in  Example  (2).  With  respect  to 
W,  foreign  corporation  A  must  obtain,  under 
paragraph  (b)(3)(i]  of  this  section,  individual 
documentation  regarding  W  and  an 
intermediary  ownership  statement  from  each 
intermediary  standing  in  the  chain  of  W's 
indirect  beneficial  ownership  of  shares  in 
foreign  corporation  A,  i.e.,  from  individual  Z, 


foreign  corporation  C,  the  depository  bank  in 
the  foreign  treaty  country,  and  foreign 
corporation  D.  In  the  alternative,  foreign 
corporation  A  must  obtain,  under  paragraph 
(b)(3)[ii)  of  this  section,  either  (i)  an 
intermediary  verification  statement  by  the 
depository  bank  in  the  foreign  treaty  country 
and  an  intermediary  ownership  statement 
from  foreign  corporation  D  or  (ii)  an 
intermediary  verification  statement  from 
individual  Z  and  an  intermediary  ownership 
statement  from  each  intermediary  standing  in 
the  chain  of  ownership  of  shares  in  foreign 
corporation  A,  i.e.,  from  foreign  corporation 
C,  the  depository  bank  in  the  foreign  treaty 
country  and  foreign  corporation  D. 
Corporation  C  may  not  issue  an  intermediary 
verification  statement  because  it  is  not  a 
resident  of  a  country  with  which  the  United 
States  has  an  income  tax  treaty. 

(c)  Base  erosion.  A  foreign 
corporation  satisfies  the  requirement 
relating  to  base  erosion  for  a  taxable 
year  (or  for  a  portion  of  a  taxable  year) 
if  it  establisnes  that  less  than  50  percent 
of  its  income  for  the  taxable  year  (or  for 
the  portion  of  the  taxable  year)  is  used 
(directly  or  indirectly)  to  meet  liabilities 
(such  as  liabilities  to  pay  interest,  rents, 
royalties,  or  reinsurance  premiums)  to 
persons  who  are  not  residents  (or,  in  the 
case  of  foreign  corporations,  qualified 
residents)  of  the  foreign  countiy  of 
which  the  foreign  corporation  is  a 
resident  and  who  are  not  citizens  or 
residents  (or,  in  the  case  of  domestic 
corporations,  qualiHed  residents)  of  the 
United  States.  Whether  a  domestic 
corporation  is  a  qualified  resident  of  the 
United  States  shall  be  determined  under 
the  principles  of  this  section.  The 
meeting  of  a  liability  does  not  include  a 
repayment  of  the  principal  amount  of  an 
obligation.  For  purposes  of  this 
paragraph  (c),  a  liability  is  met  in  the 
taxable  year  (or  portion  of  the  taxable 
year)  in  which  the  satisfaction,  in  whole 
or  in  part,  of  such  liability  gives  rise  (or 
would  give  rise  if  the  portion  of  the 
taxable  year  were  a  short  taxable  year) 
to  a  tax  benefit  (including  a  deduction, 
an  increase  in  the  basis  of  an  asset,  or  a 
tax  credit)  under  U.S.  tax  principles.  For 
purposes  of  this  paragraph  (c),  the 
income  of  a  foreign  corporation  means 
the  corporation's  gross  income  (or,  if  the 
foreign  corporation  has  no  gross  income, 
gross  receipts)  under  U.S.  tax  principles. 

(d)  Publicly-traded  corporations — (1 ) 
General  rule.  A  foreign  corporation  that 
is  a  resident  of  a  foreign  country  shall 
be  treated  as  a  qualified  resident  of  that 
country  for  any  taxable  year  in  which — 

(i)  Its  stock  is  primarily  and  regularly 
traded  (as  defined  in  paragraph  (d)(3) 
and  (4)  of  this  section)  on  one  or  more 
established  securities  markets  (as 
defined  in  paragraph  (d)(2)  of  this 
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section)  in  that  country,  or  in  the  United 
States,  or  both;  or 

(ii)  It  is  wholly-owned  (within  the 
meaning  of  paragraph  (d)(5)  of  this 
section)  by  a  foreign  corporation  that  is 
a  resident  of  the  same  foreign  country  or 
a  domestic  corporation  and  the  stock  of 
such  parent  corporation  is  primarily  and 
regularly  traded  on  an  established 
securities  market  in  that  foreign  country 
or  in  the  United  States,  or  both. 

(2)  Established  securities  market — (i) 
Genera]  rule.  For  purposes  of  section 
884,  the  term  "established  securities 
market"  means,  for  any  taxable  year — 

(A)  A  foreign  securities  exchange  that 
is  officially  recognized,  sanctioned,  or 
supervised  by  a  governmental  authority 
of  the  country  in  which  the  market  is 
located,  is  the  principal  exchange  in  that 
country,  and  has  an  annual  value  of 
shares  traded  on  the  exchange 
exceeding  $1  billion  during  each  of  the 
three  calendar  years  immediately 
preceding  the  beginning  of  the  taxable 
year, 

(B)  A  national  securities  exchange 
that  is  registered  under  section  6  of  the 
Securities  Act  of  1934  {15  U.S.C  section 
78f);  and 

(C)  A  domestic  over-the-counter 
market. 

(ii)  Exchanges  with  multiple  tiers.  If  a 
principal  exchange  in  a  foreign  country 
has  more  than  one  tier  or  market  level 
on  which  stock  may  be  separately  listed 
or  traded,  each  such  tier  shall  be  treated 
as  a  separate  exchange. 

(iii)  Computation  of  dollar  value  of 
stock  traded.  For  purposes  of  paragraph 
(d)(2)(i)(A)  of  this  section,  the  value  in 
U.S.  dollars  of  shares  traded  during  a 
calendar  year  shall  be  determined  on 
the  basis  of  the  dollar  value  of  such 
shares  traded  as  reported  by  the 
International  Federation  of  Stock 
Exchanges,  located  in  Paris,  or,  if  not  so 
reported,  then  by  converting  into  U.S. 
dollars  the  aggregate  value  in  local 
currency  of  the  shares  traded  using  an 
exchange  rate  equal  to  the  average  of 
the  spot  rates  on  the  last  day  of  each 
month  of  the  calendar  year. 

(iv)  Definition  of  over-the-counter 
market.  An  over-the-counter  market  is 
any  market  reflected  by  the  existence  of 
an  interdealer  quotation  system.  An 
interdealer  quotation  system  is  any 
system  of  general  circulation  to  brokers 
and  dealers  that  regularly  disseminates 
quotations  of  stocks  and  securities  by 
identified  brokers  or  dealers,  other  than 
by  quotation  sheets  that  are  prepared 
and  distributed  by  a  broker  or  dealer  in 
the  regular  course  of  business  and  that 
contain  only  quotations  of  such  broker 
or  dealer. 

(v)  Discretion  to  determine  that 
exchange  qualifies  as  established 


securities  market.  The  Commissioner 
may,  in  his  sole  discretion,  determine  in 
a  published  document  that  a  securities 
exchange  that  does  not  meet  the 
requirements  of  paragraph  (d)(2)(i)(A)  of 
this  sectioo  qualifies  as  an  established 
securities  maikeL  Such  a  determination 
will  be  made  only  if  it  is  established 
that— 

(A)  The  exchange,  in  substance,  has 
the  attributes  of  an  established 
securities  market  (including  adequate 
trading  volume,  and  comparable  listing 
and  financial  disclosure  requirements); 

(B)  The  rules  of  the  exchange  ensure 
active  trading  of  listed  stocks;  and 

(C)  The  exchange  is  a  member  of  the 
International  Federation  of  Stock 
Exchanges. 

(vi)  Discretion  to  determine  that 
market  does  not  qualify  as  established 
securities  market  The  Commissioner 
may,  in  his  sole  discretion,  determine  in 
a  published  document  that  a  securities 
market  that  meets  the  requirements  of 
paragraph  (d)(2)(i)  of  this  section  does 
not  qualify  as  an  established  securities 
market.  Such  determination  shall  be 
made  if,  in  the  view  of  the 
Commissioner — 

(A)  The  maiicet  does  not  have 
adequate  listing,  financial  disclosure,  or 
trading  requirements  (or  does  not 
adequately  enforce  such  requirements) 
or 

(B)  There  is  not  clear  and  convincing 
evidence  that  the  exchange  ensures  the 
active  trading  of  listed  stocks. 

(3J  Primarily  traded.  For  purposes  of 
section  884,  stock  is  "primarily  traded" 
on  an  established  securities  market  in 
the  country  of  residence  of  a  foreign 
corporation  or  in  the  United  States  in 
any  taxable  year  in  which — 

(i)  One  or  more  classes  of  stock  of  the 
foreign  corporation  that  in  the  aggregate, 
represent  more  than  80  percent  of  the 
total  combined  voting  power  of  all 
classes  of  stfick  of  such  corporation 
entitled  to  vote  and  of  the  total  value  of 
the  stock  of  such  corporation,  are  listed 
on  one  or  more  established  securities 
markets  in  such  country  or  in  the  United 
States  and  each  class  is  regularly  traded 
on  one  or  more  established  securities 
markets  (within  the  meaning  of 
paragraph  (dK4)  of  this  section)  in  such 
countries;  and 

(ii)  The  number  of  shares  in  each  class 
of  stock  described  in  subdivision  (i)  of 
this  paragraph  (d)(3)  that  are  traded 
during  the  taxable  year  on  all 
established  securities  markets  in  the 
foreign  corporation's  country  of 
residence  or  in  the  United  States  on 
which  the  class  is  regularly  traded 
exceeds  the  number  of  shares  in  each 
such  class  that  are  traded  during  that 


year  on  established  securities  markets 
in  any  other  single  foreign  country. 

(4)  Regularly  traded— {i)  General  rule. 
For  purposes  of  sectioo  884.  a  class  of 
stock  of  a  foreign  corporation  listed 
during  the  taxable  year  on  one  or  more 
established  securities  markets  in  the 
country  of  residence  of  the  foreign 
corporation  or  in  the  United  States  is 
"regularly  traded"  on  such  established 
securities  market  or  markets  in  that 
taxable  year  if — 

(A)  Trades  in  such  class  are  effected, 
other  than  in  de  minimis  quantities,  on 
such  market  or  markets  on  at  least  60 
days  during  the  taxable  year  (or  Vi  of 
the  number  of  days  in  a  short  taxable 
year  or  in  a  portion  of  a  taxable  year 
where  relevant  under  5§  1.884-4T(b)(8) 
(i)  and  (ii)),  and 

(B)  The  aggregate  number  of  shares  of 
that  class  traded  on  such  market  or 
markets  during  the  taxable  year  is  at 
least  30  percent  of  the  average  number 
of  shares  outstanding  in  that  class 
during  the  taxable  year  (or  at  least  10 
percent  in  the  case  of  a  foreign 
corporation  that  establishes  that  it  has 
at  least  2,500  shareholders  of  record 
during  the  taxable  year).  In  the  case  of  a 
short  taxable  year  or  a  portion  of  a 
taxable  year  where  relevant  under 

§  1.884-4T(b)(8)  (i)  or  (ii),  the  applicable 
percentage  shall  equal  30  percent  or  10 
percent,  respectively,  times  the  number 
of  days  in  the  short  taxable  year  or  in 
the  portion  of  a  taxable  year,  divided  by 
365. 

(ii)  Closely-held  companies  not 
treated  as  regularly  traded.  If,  at  any 
time  during  the  taxable  year.  100  or 
fewer  jjersons  own  50  percent  or  more  of 
the  outstanding  shares  of  a  class  of 
stock,  then  such  class  of  stock  shall  not 
be  treated  as  regularly  traded  for  that 
year.  Persons  related  within  the 
meaning  of  section  267(b)  shall  be 
treated  as  one  person  for  purposes  of 
this  paragraph  (d)(4)(ii).  In  determining 
whether  two  or  more  corporations  are 
members  of  the  same  controlled  group 
under  section  267(b)(3),  a  person  is 
considered  to  own  stock  owned  directly 
by  such  person,  stock  owned  with  the 
application  of  section  1563(e)(1).  and 
stock  owned  with  the  application  of 
section  267(cJ.  Further,  in  determining 
whether  a  corporatirai  is  related  to  a 
partnership  mider  section  267(bKl0),  a 
person  is  considered  to  own  the 
partnership  interest  owned  directly  by 
such  person  and  the  partnership  interest 
owned  with  the  application  of  section 
267(e)(3). 

(iii)  Anti-abuse  rule.  Trades  between 
persons  described  in  section  267(b)  (as 
modified  in  subdivision  (ii)  of  this 
paragraph  (d)(4))  and  trades  conducted 
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in  order  to  meet  the  requirements  of  this 
paragraph  (d)(4)  shall  be  disregarded. 
The  stock  of  a  foreign  corporation  will 
not  be  treated  as  regularly  traded  if 
there  is  a  pattern  of  trades  designed  to 
meet  the  requirements  of  this  paragraph 
(d)(4).  For  example,  trades  between  two 
persons  that  occur  several  times  during 
the  taxable  year  may  be  treated  as  an 
arrangement  or  a  pattern  of  trades 
designed  to  meet  the  requirements  of 
this  paragraph  (d)(4). 

(iv)  Stock  traded  on  domestic 
established  securities  markets.  A  class 
of  stock  that  is  traded  during  the  taxable 
year  on  an  estabUshed  securities  market 
located  in  the  United  States  shall  be 
treated  as  regularly  traded  if  the  stock  is 
regularly  quoted  by  brokers  or  dealers 
making  a  market  in  the  stock.  A  broker 
or  dealer  makes  a  market  in  a  stock  only 
if  the  broker  or  dealer  holds  himself  out 
to  buy  or  sell  the  stock  at  the  quoted 
price. 

(5)  Stock  treated  as  wholly-owned. 
For  purposes  of  paragraph  (d)(1)  of  this 
section,  stock  of  a  foreign  corporation 
shall  be  treated  as  wholly-owned  by  a 
corporation  (the  "parent  corporation")  if 
at  least  90  percent  of  the  total  combined 
voting  power  of  all  classes  of  stock  of 
such  foreign  corporation  entitled  to  vote 
and  at  least  90  percent  of  the  total  value 
of  the  stock  of  such  foreign  corporation 
is  owned,  directly  or  by  application  of 
paragraph  (b)(2)  of  this  section,  by  the 
parent  corporation. 

(6)  Burden  of  proof  for  publicly-traded 
corporations.  A  foreign  corporation  that 
relies  on  this  paragraph  (d)  to  establish 
that  it  is  a  qualified  resident  of  a  country 
with  which  the  United  States  has  an 
income  tax  treaty  shall  have  the  burden 
of  proving  all  the  facts  necessary  for  the 
corporation  to  be  treated  as  a  qualified 
resident,  except  with  respect  to 
paragraph  (d)(4)(ii)  of  this  section.  With 
respect  to  paragraph  (d)(4)(ii)  of  this 
section,  a  foreign  corporation  must 
maintain  a  Ust  of  shareholders  of  record, 
and,  on  request,  shall  make  available  to 
the  district  director  such  Ust  and  any 
other  relevant  information  known  to  the 
foreign  corporation. 

(e)  Active  trade  or  business — (1) 
General  rule.  A  foreign  corporation  that 
is  a  resident  of  a  foreign  country  shall 
be  treated  as  a  qualified  resident  of  that 
country  if — 

(i)  It  is  engaged  in  the  active  conduct 
of  a  trade  or  business  (as  defined  in 
paragraph  (e)(2)  of  this  section)  in  its 
country  of  residence, 

(ii)  It  has  a  substantial  presence 
(within  the  meaning  of  paragraph  (e)(3) 
of  this  section]  in  its  country  of 
residence,  and 

(iii)(A)  The  activities  that  give  rise  to 
the  income  for  which  a  treaty  exemption 


or  rate  reduction  is  claimed  constitute 
part  of  a  U.S.  trade  or  business  in  which 
the  foreign  corporation  is  engaged  (or  is 
deemed  to  be  engaged)  and  such  U.S. 
trade  or  business  is  an  integral  pari  (as 
defined  in  paragraph  (e)(4)  of  this 
section)  of  an  active  trade  or  business 
conducted  by  the  foreign  corporation  in 
its  country  of  residence,  or 

(B)  In  the  case  of  interest  received  by 
the  foreign  corporation  for  which  a 
treaty  exemption  or  rate  reduction  is 
claimed  pursuant  to  §  1.884-4T(b)(8)(ii), 
the  interest  is  derived  in  connection 
with,  or  is  incidental  to,  the  trade  or 
business  described  in  paragraph  (e)(l){i) 
of  this  section. 

(2)  Active  conduct  of  a  trade  or 
business.  A  foreign  corporation  is 
engaged  in  the  active  conduct  of  a  trade 
or  business  only  if  either — 

(i)  It  is  engaged  in  the  active  conduct 
of  a  trade  or  business  within  the 
meaning  of  section  367(a)(3)  and  the 
regulations  thereunder  or 

(ii)  It  qualifies  as  a  banking,  financing 
or  credit  institution  under  the  laws  of 
the  foreign  country  of  which  it  is  a 
resident  and  it  is  engaged  in  the  active 
conduct  of  a  banking,  financing,  or 
similar  business  within  the  meaning  of 
§  1.864-4(c)(5)(i). 

A  foreign  corporation  that  is  an 
insurance  company  within  the  meaning 
of  §  1.801-3  (a)  or  (b)  is  engaged  in  the 
active  conduct  of  a  trade  or  business 
only  if  it  is  predominantly  engaged  in 
the  active  conduct  of  an  insurance 
business  within  the  meaning  of  section 
952(c)(l)(B)(v)  and  the  regulations 
thereunder. 

(3)  Substantial  presence  test.  A 
foreign  corporation  that  is  engaged  in 
the  active  conduct  of  a  trade  or  business 
in  its  country  of  residence  has  a 
substantial  presence  in  that  country  if, 
for  the  taxable  year,  the  average  of  the 
following  three  ratios  exceeds  25 
percent  and  each  ratio  is  at  least  equal 
to  20  percent: 

(i)  The  ratio  of  assets  used  or  held  for 
use  in  the  active  conduct  of  the  foreign 
corporation's  trade  or  business  in  its 
country  of  residence  to  the  worldwide 
asset  of  the  foreign  corporation, 

(ii)  The  ratio  of  the  gross  income  from 
the  active  conduct  of  the  foreign 
corporation's  trade  or  business  in  its 
country  of  residence  that  is  derived  from 
sources  within  such  country  to  the 
worldwide  gross  income  of  the  foreign 
corporation,  and 

(iii)  The  ratio  of  the  payroll  expenses 
in  the  foreign  corporation's  country  of 
residence  to  the  foreign  corporation's 
worldwide  payroll  expenses. 

(4)  Integral  part  of  an  active  trade  or 
business  in  a  foreign  corporation 's 
country  of  residence — (i)  In  general.  A 


U.S.  trade  or  business  of  a  foreign 
corporation  is  an  integral  part  of  an 
active  trade  or  business  conducted  by  a 
foreign  corporation  in  its  country  of 
residence  if  an  active  trade  or  business 
conducted  by  the  foreign  corporation  in 
both  its  country  of  residence  and  in  the 
United  States  comprises,  in  principal 
part,  complementary  and  mutually 
interdependent  steps  in  the  United 
States  and  its  country  of  residence  in 
the  production  and  sale  or  lease  of 
goods  or  in  the  provision  of  services. 
Subject  to  the  presumption  in  paragraph 
(e)(4)(ii)  of  this  section,  if  a  U.S.  trade  or 
business  of  a  foreign  corporation  sells 
goods  that  are  not,  in  principal  part, 
manufactured,  produced,  grown  or 
extracted  by  the  foreign  corporation  in 
its  country  of  residence,  such  business 
shall  in  no  event  be  treated  as  an 
integral  part  of  an  active  trade  or 
business  conducted  in  the  foreign 
corporation's  country  of  residence  if  the 
foreign  corporation  does  not  take 
physical  possession  of  the  goods  in  a 
warehouse  or  other  storage  facility  that 
is  located  in  its  country  of  residence  and 
in  which  goods  of  such  type  are 
normally  stored  prior  to  sale  to 
customers  in  such  country. 

(ii)  Presumption  if  business 
principally  conducted  in  country  of 
residence.  A  U.S.  trade  or  business  of  a 
foreign  corporation  shall  be  treated  as 
an  integral  part  of  an  active  trade  or 
business  of  a  foreign  corporation  in  its 
country  of  residence  with  respect  to  the 
sale  or  lease  of  property  (or  the 
performance  of  services)  if  at  least  50 
percent  of  the  foreign  corporation's 
worldwide  gross  income  from  the  sale  or 
lease  of  property  of  the  type  sold  in  the 
United  States  (or  from  the  performance 
of  services  of  the  type  performed  in  the 
United  States)  is  derived  from  the  sale 
or  lease  of  such  property  for 
consumption,  use,  or  disposition  in  the 
foreign  corporation's  country  of 
residence  (or  from  the  performance  of 
such  services  in  the  foreign 
corporation's  country  of  residence).  A 
U.S.  trade  or  business  that  is  engaged  in 
the  active  conduct  of  a  banking  or 
financial  business  and  makes  loans  to 
the  pubhc  shall  be  treated  as  an  integral 
part  of  an  active  trade  or  business  of  the 
foreign  corporation  in  its  country  of 
residence  with  respect  to  loans  made  to 
the  public  if  the  foreign  corporation  is 
engaged  in  the  active  conduct  of  a 
banking  or  financial  business  and  makes 
loans  to  the  general  public  and  at  least 
50  percent  of  the  principal  amount  of  the 
foreign  corporation's  loans  are  to 
residents  of  the  foreign  corporation's 
country  of  residence.  In  determining 
whether  property  or  services  are  of  the 
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same  type,  a  foreign  corporation  shall 
follow  recognized  industry  or  trade 
usage  or  the  three-digit  major  groups  (or 
any  narrower  classification)  of  the 
Standard  Industrial  Classification  as 
prepared  by  the  Statistical  Policy 
Division  of  the  Office  of  Management 
and  Budget,  Executive  Office  of  the 
President.  The  determination  of  whether 
income  is  of  the  same  kind  must  be 
made  in  a  consistent  manner  from  year 
to  year. 

(f)  Ruling  that  a  foreign  corporation  is 
a  qualified  resident  In  his  sole 
discretion,  the  Commissioner  may  rule 
that— 

(i]  The  establishment  or  m^ttenance 
of  a  foreign  corporation  in  its  country  of 
residence  does  not  have  as  one  of  its 
principal  purposes  obtaining  benefits 
under  the  income  tax  treaty  between  the 
United  States  and  the  foreign 
corporation's  country  of  residence,  and 

(ii)  The  foreign  corporation  has 
substantial  business  reasons  for  residing 
in  its  country  of  residence. 

In  such  case,  the  foreign  corporation 
shall  be  treated  as  a  quaUHed  resident 
of  its  country  of  residence  for  the 
taxable  year  in  which  the  ruling  was 
obtained  and  the  succeeding  two 
taxable  years.  If  there  has  been  a 
material  change  in  either  the  ownership 
or  trade  or  business  of  the  foreign 
corporation,  the  forei^  corporation 
must  notify  the  Secretary  within  90  days 
of  such  change.  The  Commissioner  will 
then  rule  whether  the  change  affects  the 
foreign  corporation's  status  as  a 
qualified  resident,  and  such  ruling  will 
be  valid  for  the  taxable  year  in  which 
the  ruling  was  obtained  and  for  the  two 
succeeding  taxable  years,  subject  to  the 
requirement  in  the  preceding  sentence  to 
notify  the  Commissioner  of  a  material 
change. 

(g)  Effective  date.  This  section  is 
effective  for  taxable  years  beginning 
after  December  31, 1986. 

OMB  CoDttol  Numbers  Under  the 
Paperwork  Reduction  Act  (26  U.S.C. 
Part  602) 

PART  602— [AMENDED] 

Par.  3.  The  authority  for  Part  602 
continues  to  read  as  follows; 

Auikarity:  26  U.S.C.  7805. 

§602.^01    [Amended] 

P.ir.  4  Section  602.101  (c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table — 

"§  1.884-OT _....     1545-1070" 

■§  1 .884-1T 1  S^S-IOW 

■  §  1.8B4-2T 1 545-1 070" 


■§  1.884-4T.. 
•J  1  884-5T.. 


1545-1070" 

_     1545-1070" 


LawmnoeB.  Gibba, 
Commissioner  of  Internal  Revenue. 

Approved:  August  3, 1988. 
O.  DonaMsoa  Chapotan, 

Assistant  Secretary  of  the  Treasury- 

|FR  Doc.  88-19832  Filed  8-29-88;  1:29  pm| 

B4UJNG  COBE  4U».0V-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD1-8»-076] 

Temporary  Drawbridge  Operation 
R^ulations;  Passaic  River,  NJ 

agency:  Coast  Guard,  DOT. 
action:  Final  temporary  rule. 


n  At  the  request  of  the  New 
Jersey  Department  of  Transportation, 
the  Coast  Guard  is  issuing  temporary 
regulations  permitting  the  Route  7 
(Belleville  Turnpike]  drawbridge  over 
the  Passaic  River,  at  mile  8.9,  to  remain 
closed  for  30  days  from  August  24 
through  September  23, 1988.  This 
temporary  regulation  is  needed  to 
facilitate  necessary  rehabilitation  and 
structural  repairs  of  the  bridge.  This 
action  will  relieve  the  bridge  owner  of 
the  burden  of  having  to  open  the  draw 
during  the  repairs  and  will  only  permit 
marine  traffic  which  can  pass  under  the 
closed  bridge  to  have  access  to  facilities 
above  the  bridge. 

EFFECTIVE  DATE:  This  regulation  is 
effective  on  August  24, 1988  through 
September  23, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  C.  Heming.  Bridge 
Administrator,  First  Coast  Guard 
District,  (212)  668-7170. 
SUi>m.EKi£NTAfly  mFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publicaticHi.  Publishing  a  Notice  of 
Proposed  Rulemaking  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  repair  the  bridge  and  the 
State  of  New  Jersey  has  awarded  a 
contract  to  do  sa 

Drafting  Information 

The  drafters  of  these  regulations  are 
Waveriy  W.  Gregory,  Jr.,  project 
managw,  and  CDR  R.B.  Ellard,  project 
attorney. 


Discussion  of  Temporary  Regnlations 

Current  regulations  provide  that  the 
draw  of  the  bridge  shall  open  on  signal 
at  all  times,  llie  temporary  regulations 
would  allow  the  bridge  to  remain  in  the 
closed  position  from  9  a.m.  on  August  24 
through  5  p  jo.  on  September  23. 1988, 
inclusive.  Bridge  logs  show  limited 
number  of  openings  for  ooDuaerciai  and 
recreation  vessels  during  the  past 
several  years. 

The  deteriorated  conditions  of  the 
machinery  and  trunnion  bearings,  along 
with  a  need  for  replacement  of 
structural  members,  has  necessitated  the 
bridge  owner  to  Umit  normal  bridge 
angle  of  opening  to  only  45  degrees 
except  upon  special  request  of  vessel 
operators.  A  full  opening  of  the  span  is 
to  approximately  a  70  degree  angle. 

The  Belleville  Turnpike  (Route  7) 
bridge  provides  a  vertical  clearance  of  8 
feet  above  Mean  High  Water  and  13  feet 
above  Mean  Low  Water  in  the  closed 
position.  This  is  not  adequate  for  the 
transit  of  any  commercial  vessels  using 
the  upstream  oil  facility,  nor  can  it 
accommodate  the  recreational/charter 
cruiser  which  occasionally  picks  up 
passengers  upstream  of  the  bridge 
during  various  weekend  periods  each 
spring  and  summer. 

The  temporary  regulation  will  affect 
the  charter  cruise  approximately  four 
weekends.  The  vessel  would  have  to 
make  arrangements  to  have  passengers 
board  downstream  of  the  bridge.  The 
owners  were  advised  during  the 
preliminary  investigation  and  made  no 
objection  or  comment. 

The  oil  facility  upstream  of  the 
Belleville  Turnpike  (Route  7)  bridge  is 
engaged  in  both  the  wholesale  and  retail 
market,  which  provides  and  stores  home 
heating  oil,  diesel  fuel  and  kerosene. 
During  August  and  September  business 
is  slow  and  facility  has  indicated  that 
product  would  be  trucked  into  the 
facility  as  needed.  Penalty  provisions 
have  been  made  in  the  construction 
contract  to  provide  incentive  for 
contractor  to  complete  work  on 
schedule. 

Economic  Assessmnit  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  This 
regulation  is  a  temporary  inconvenience 
to  tiie  upstream  oil  facility  in  that  no 
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petroleum  product  can  be  delivered  to 
the  facility  by  marine  vessel  during  the 
proposed  30  day  closure.  This  temporary 
inconvenience  and  loss  of  service  will 
be  offset  by  the  benefit  of  improved 
reliability  and  more  efficient  openings. 
Without  these  repairs  and  rehabilitation, 
it  is  likely  that  the  bridge  could 
experience  additional  unscheduled 
failures.  An  altenative  of  requiring  the 
bridge  to  be  repaired  in  the  open 
position,  was  considered.  However,  this 
would  result  in  additional  repair  costs, 
possible  redesign  of  repair  procedures, 
rebidding  or  renegotiating  awarded 
contracts,  and  extending  the  time 
vehicular  traffic  will  have  to  be 
rerouted.  The  contract  provides  for 
vehicular  traffic  to  be  rerouted  for  45 
days  to  expedite  repairs.  A  penalty/ 
incentive  clause  is  included  in  the 
contract  and  will  apply  during  the 
closure  period. 

Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimum,  the 
Coast  Guard  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.739(n)  is  added  to  read 
as  follows  for  the  period  of  August  24, 
1988  through  September  23. 1988. 
Because  this  is  a  temporary  rule,  the 
following  amendment  will  not  be 
codified  in  the  Code  of  Federal 
Regulations: 

§  1 1 7.739    Passaic  River. 

***** 

(n)  The  draw  of  the  Belleville 
Turnpike  (Route  7)  highway  bridge,  mile 
8.9  at  Belleville,  need  not  be  opened  for 
the  passage  of  vessels  from  9  ajn.  on 
August  24. 1988  through  5  p.m.  on 
September  23. 1988.  inclusive,  to  effect 
major  ^repairs. 


Ddted:  August  24. 1988. 
R.O.  Buttrick. 

Captain,  U.S.  Coast  Guard.  Acting 
Commander.  First  Coast  Guard  DistricL 
|FR  Doc  88-19961  Filed  9-1-88;  8;45  am] 

BILUNG  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IFRL-3433-9] 

Approval  and  Promulgation  of  State 
implementation  Plans;  South  Dakota 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Administrative  Rules  of  South 
Dakota  (ARSD)  74:26  (Air  Pollution 
Control  Program).  The  revisions,  which 
were  submitted  by  the  Governor  on 
January  28, 1988,  consist  of;  (1)  Updating 
various  citation  to  the  federal 
regulations  in  ARSD  74:28;  (2)  adopting 
the  new  ambient  air  quality  standards 
for  particulates  (PMio);  (3)  revising  the 
State  administrative  procedures  for 
handling  permit  hearings  and  contested 
cases;  and  (4)  correcting  deficiencies  in 
the  stack  height  regulations.  The  South 
Dakota  submittal  was  received  by  EPA 
at  about  the  same  time  that  the  court 
decision  on  the  July  9, 1985  stack  height 
regulations  was  made.  The  July  8, 1985 
stack  height  regulations  were  challenged 
by  the  Natural  Resource  Defense 
Council  (NRDC)  and  resulted  in  the 
remand  of  three  provisions  of  the 
regulations  to  EPA  for  reconsideration. 
The  remand  is  not  believed  to 
significantly  affect  the  South  Dakota 
submittal.  However,  should  EPA 
promulgate  revisions  to  the  stack  height 
regulations  as  a  result  of  the  remand,  the 
State  has  agreed,  in  a  letter  dated  May 
11, 1988,  to  modify  its  regulations 
accordingly.  EPA's  approval,  therefore, 
is  given  with  this  understanding. 
DATES:  This  action  will  be  effective  on 
November  1, 1988,  unless  notice  is 
received  by  October  3, 1988,  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

ADDRESSES:  Copies  of  the  revision  are 
available  for  public  inspection  between 
8:00  a.m.  and  4:00  p.m..  Monday  through 
Friday  at  the  following  offices: 
Environmental  Protection  Agency, 

Region  VIII,  Air  Programs  Branch,  999 

18th  Street,  Suite  500,  Denver, 

Colorado  80202-2405. 
Environmental  Protection  Agency, 

Public  Information  Reference  IJnit. 


Waterside  Mall.  401  M  Street  SW.. 

Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jeffrey  A.  Houk,  Air  Programs  Branch. 
Environmental  Protection  Agency,  One 
Denver  Place,  Suite  500,  999  18th  Street. 
Denver,  Colorado  80202-2405,  (303)  2S4- 
7613,  (FTS)  564-7613. 

SUPPLEMENTARY  INFORMATION:  On 

January  28, 1988,  the  Governor  of  South 
Dakota  submitted  to  EPA  certain 
revisions  to  its  air  pollution  control 
regulations.  ARSD  74:26.  The  revisions 
consisted  of  updating  various  citations 
to  the  federal  regulations  in  ARSD  74:26, 
adopting  the  new  ambient  air  quality 
standards  for  particulates  (PMio), 
revising  the  State  administrative 
procedures  for  handling  permit  hearings 
and  contested  cases  and  correcting 
deficiencies  in  the  stack  height 
regulations.  A  more  detailed  discussion 
of  the  revision  follows  below. 

Revisions  to  ARSD  74:28 

(1)  Chapter  74:26:01— Air  Pollution 
Requirements 

The  ARSD  74:26:01:12  (standard  for 
the  issuance  of  construction  permit)  and 
ARSD  74:26:01:64  (references  to  Code  of 
Federal  Regulations  (CFR))  were 
updated  to  reference  the  most  recent 
version  of  the  CFR.  In  addition.  ARSD 
74:26:01:12  was  revised  to  include 
several  definitions  related  to  stack 
height  (40  CFR  51.100(z)  "emission 
limitations  and  emission  standards";  (ff) 
"stack";  (gg)  "stack  in  existence";  (jj) 
"nearby";  (kk)  "excessive 
concentration";  and  (nn)  "intermittent 
control  systems")  previously  missing 
from  the  State  regulations.  The  ARSD 
74:26:01:35  was  revised  to  reflect  the 
earlier  adoption  of  two  New  Source 
Performance  Standards  (NSPS)  (40  CFR 
Part  60,  Subparts  LL  (Metallic  Mineral 
Processing  Plants)  and  OOO 
(Nonmetallic  Mineral  Processing 
Plants))  and  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPS)  for  Asbestos  (40  CFR  Part 
61,  Subpart  M).  These  standards  are 
found  in  the  South  Dakota  regulations  at 
ARSD  74:26:21  to  74:26:23. 

The  ARSD  74:26:01:37  was  revised  to 
changes  the  time  period  in  which  a 
person  must  petition  the  State  Board  of 
Minerals  and  Environment  to  contest  a 
recommendation  of  the  State 
Department  of  Water  and  Natural 
Resources  on  a  permit  or  variances 
application.  The  time  period  changes 
from  "not  less  than  30  days  nor  more 
than  40  days  after  publication  of  the 
notice"  to  "within  30  days  after 
publication  of  the  notice".  This  section 
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is  now  consistent  with  40  CFR  51.102 
and  51.161. 

(2)  Chapter  74:26:02— Ambient 
Standards — Episode  Criteria 

At  ARSD  74:26:02:35,  the  Stale 
incorporated  by  reference  to  the  CFR 
ambient  air  quality  standards  for  PMio. 
as  well  as  associated  monitoring 
methods  and  requirements  (40  CFR  50.6 
and  Appendix };  40  CFR  53.1  to  53.4.  53.9, 
53.30  to  53.34,  and  53.40  to  53.43:  40  CFR 
58.1,  58.13,  58.20,  5a23,  58.30,  58.34,  58.35, 
and  Appendices  A-G).  The  State  had 
proposed  to  simultaneously  repeal  its 
total  suspended  particulate  ambient 
standards,  but  ultimately  chose  to  retain 
these  standards  to  protect  the 
enforceability  of  the  existing  Total 
Suspended  Particulate  (TSP)  SIP. 

(3)  Chapter  74:26:08— NSPS 

This  chapter  of  ARSD  74:26  was 
simplified  by  deleting  the  text  (which 
was  substantially  similar  to  the  Federal 
regulations)  and  incorporating  the 
general  provisions  of  40  CFR  Part  60  by 
reference  (Subpart  A.  40  CFR  60.1  to 
60.18). 

(4)  Chapters  74:26:09  to  74:26:21.  and 
74:26:23  (various  NSPS) 

These  chapters  of  ARSD  74:26  were 
simplified  by  deleting  the  text  (which 
was  substantially  similar  to  the  Federal 
regulations)  and  incorporating  the 
following  sections  of  40  CFR  Part  60  by 
reference: 

Subpart  D _.„ 40  CFR  60.40  to  60.46 

Subpart  Da 40  CFR  60.40a  to  80.49a 

Subpart  E 40  CFR  60.50  to  60.54 

Subpart  F 40  CFR  60.60  to  60.64 

Subpart  I .- 40  CFR  60.90  to  60.93 

Subpart  K „ 40  CFR  60.110  to  60.113 

Subpart  0 40  CFR  60.150  to  60.154 

Subpart  Y 40  CFR  60.250  to  60.254 

Subpart  DD 40  CFR  60.300  to  60.304 

Subpart  GG 40  CFR  60.330  to  60.335 

Subpart  HH 40  CFR  60.340  to  60.344 

Subpart  Ka „.  40  CFR  60.110a  to  60.115a 

Subpart  LL .40  CFR  60.380  to  60.386 

Subpart  OOO 40  CFR  60.670  to  60.676 

(5)  Chapter  74:26:22— Emission 
Standards  for  Asbestos  Air  Pollutants 

This  chapter  was  updated  to  reference 
the  most  recent  version  of  the  CFR  (40 
CFR  61.140  to  61.156). 

Issues 

EPA  Region  VIII  reviewed  and 
commented  on  a  draft  of  the  revisions  to 
ARSD  74:26  on  September  16, 1987. 
Several  of  the  revisions  proposed  by  the 
State  Department  of  Water  and  Natural 
Resources  were  not  approved  by  the 
State  Board  of  Minerals  and 
Environment  due  to  inadequate  public 
notice.  Among  the  revisions  not  adopted 
by  the  Board  was  an  addition  to  ARSD 


74:26:01:31  (conditions  for  obtaining  a 
variance]  which  would  have  prohibited 
the  issuance  of  variances  in  a 
nonattainment  area  for  the  pollutant  for 
which  the  area  is  in  nonattainment.  This 
revision  would  have  brought  the  State's 
variance  structiu*  in  line  with  section 
llO(i)  of  the  Clean  Air  Act,  which  would 
permit  no  less  stringent  provision.  The 
existing  variance  provision  is  one  of 
several  deficiencies  in  the  State  New 
Source  Review  (NSR)  regulations  for 
nonattainment  areas,  which  EPA 
proposed  to  disapprove  on  February  25, 
1986  (51  FR  6564). 

South  Dakota  has  one  area  designated 
as  nonattainment  (Rapid  City,  for  TSP). 
With  the  repeal  of  the  Federal  TSP 
standard  on  July  1, 1987  (52  FR  24634). 
certain  NSR  requirements  will  no  longer 
apply  in  the  Rapid  City  area.  However, 
until  the  State  PMio  SIP  is  approved  and 
the  TSP  nonattainment  area  is 
redesignated,  the  nonattainment  area 
NSR  requirements  (including  the  offset 
provisions)  in  the  existing  South  Dakota 
SIP  still  apply.  (The  existing  South 
Dakota  NSR  regulations  were  approved 
on  November  3, 1981  (46  FR  54541).)  The 
State  is  required  to  submit  adequate 
NSR  regulations  as  part  of  its  PMw  SIP, 
which  the  State  is  in  the  process  of 
developing.  The  variance  provision  (as 
well  as  the  other  NSR  program 
deficiencies)  must  be  addressed  before 
the  PMio  SIP  can  be  approved  by  EPA. 

The  EPA's  stack  height  regulations 
were  challenged  in  NRDC  v.  Thomas, 
838  F.2d  1224  (DC  Cir.  1988).  On  January 
22, 1988,  the  U.S.  Court  of  Appeals  for 
the  DC  Circuit  issued  its  decision 
affirming  the  regulations  in  large  part, 
but  remanding  three  provisions  to  the 
EPA  for  reconsideration.  These  are: 

(1)  Grandfathering  pre-October  11. 
1983.  within-formula  stack  height 
increases  from  demonstration 
requirements  (40  CFR  51.100(kk){2)); 

(2)  Dispersion  credit  for  sources 
originally  designed  and  constructed  with 
merged  or  multiflue  stacks  (40  CFR 
51.100(hh)(2)(ii)(A));  and 

(3)  Grandfathering  pre-1979  use  of  the 
refined  H-(-1.5L  formula  (40  CFR 
51.100(ii)(2)). 

Although  EPA  generally  approves  the 
State's  stack  height  rules  on  the  grounds 
that  they  satisfy  40  CFR  Part  51,  EPA 
also  provides  notice  that  this  action  may 
be  subject  to  modification  when  EPA 
completes  rulemaking  to  respond  to  the 
decision  in  NRDC  v.  Thomas,  838  F.2d 
1224  (DC  Cir.  1988).  If  EPA's  response  to 
the  NRDC  remand  modifies  the  July  8, 
1985  regulations.  EPA  will  notify  the 
State  that  its  rules  must  be  changed  to 
comport  with  EPA's  modified 
requirements.  This  may  result  in  revised 
emission  limitations  or  may  affect  other 


actions  taken  by  the  State  and  source 
owners  or  operators.  The  State,  in  a 
letter  dated  May  11, 1988,  has  agreed  to 
make  such  changes  to  its  regulations  as 
appropriate  if  the  July  8, 1985  stack 
height  regulations  are  modified.  In 
addition,  EPA  is  interpreting  this 
commitment  as  an  agreement  to 
reevaluate  any  affected  permits  for 
conformance  to  any  revisions  to  the 
regulations.  The  State  agrees  with  this 
interpretation,  as  confirmed  in  a 
telephone  conversation  on  July  11, 1988. 

Adequacy  of  State  Submittal 

As  received  by  EPA.  the  January  28. 
1988  submittal  was  lacking  several 
elements  necessary  for  EPA  review  and 
processing.  Missing  elements  included: 

(1)  Evidence  that  the  State  has 
actually  adopted  the  revisions  to  the 
State  regulations  (i.e.,  a  copy  of  the 
revised  regulations  signed  and  dated  by 
the  appropriate  State  official). 

(2)  Evidence  of  adequate  opportunity 
for  public  participation: 

(a)  A  copy  of  the  notice  of  public 
hearing,  including  certification  of  the 
date  it  was  pubUshed  and  verification 
that  adequate  public  notice  was 
provided  to  affected  parties; 

(b)  Certification  of  the  date,  time,  and 
place  at  which  the  pubHc  hearing  was 
held;  and 

(c)  Any  public  comments,  and  the 
State's  responses  to  them. 

(3)  A  specific  hsting  of  what  revisions 
were  made. 

These  additional  materials  were 
submitted  by  the  State  on  February  26, 
1988. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  the  Federal 
Register  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  November  1, 
1988. 

Final  Action 

EPA  hereby  approves  the  revisions  to 
ARSD  74:26  as  part  of  the  South  Dakota 
SIP.  As  stated  earlier,  the  EPA  approval 
of  the  stack  height  regulations  in  ARSD 
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74:26  is  given  with  the  understanding 
that  the  State  will  revise  as  necessary 
its  regulations  to  comply  with  Federal 
requirements  after  the  decision  in  the 
NRDC  V.  Thomas  remand  is  made. 
Today's  action  approves  revisions  to  the 
existing  NSR  program. 

EPA  finds  good  cause  exists  for 
making  the  action  taken  in  this  notice 
immediately  effective  because  the 
implementation  plan  revisions  are 
already  in  effect  under  State  law  or 
regulation.  EPA's  approval  poses  no 
additional  regulatory  burden. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  1, 1988. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements,  (see  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Particulate 
matter,  Sulfur  oxides.  Incorporation  by 
reference. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
South  Dakota  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 1982. 

Date:  August  18. 1988. 
Lee  M.  Thomas, 
Administrator. 

Part  52  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

Subpart  QQ— South  Dakota 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2170  is  amended  by 
adding  paragraph  (c){ll)  to  read  as 
follows: 

§  52.2170    Identification  of  plan. 

***** 

(c)  *  •   * 

(11)  On  January  28, 1988,  the  Governor 
submitted  a  plan  revision  (1)  updating 
citations  to  Federal  regulations  in  the 
South  Dakota  air  pollution  control 
regulations  (Administrative  Rules  of 
South  Dakota  74:26),  (2)  adopting  new 
ambient  air  quality  standards  for 
particulates  (PMio),  (3)  revising  the  State 


administrative  procedures  for  handling 
permit  hearings  and  contested  cases, 
and  (4)  correcting  deficiencies  in  the 
stack  height  regulations, 
(i)  Incorporation  by  reference 
(A)  Revisions  to  the  Administrative 
Rules  of  Soudi  Dakota  (ARSD) 
74:26:01:12,  ARSD  74:26:01:35,  ARSD 
74:26:01:37,  ARSD  74:26:01:64,  ARSD 
74:26:08  through  ARSD  74:26:23, 
inclusive,  and  addition  of  a  new  section, 
ARSD  74:26:02:35,  were  revised  through 
November  24. 1987. 
3.  Add  a  new  §  52.2180. 

§52.2180    Stack  height  regulations. 

The  State  of  South  Dakota  has 
committed  to  revise  its  stack  height 
regulations  should  EPA  complete 
rulemaking  to  respond  to  the  decision  in 
NRDC  v.  Thomas,  838  F.2d  1224  (DC  Cir. 
1988).  In  a  letter  to  Douglas  M.  Skie, 
EPA,  dated  May  11. 1988.  Joel  C.  Smidi, 
Administrator,  Office  of  Air  Quality  and 
Solid  Waste,  stated: 

"*  *  *  We  are  submitting  this  letter  to 
allow  EPA  to  continue  to  process  our  current 
SIP  submittal  with  the  understanding  that  if 
EPA's  response  to  the  NRDC  remand 
modifies  the  July  8, 1985  regulations,  EPA  will 
notify  the  State  of  the  rules  that  must  be 
changed  to  comport  with  the  EPA's  modified 
requirements.  The  State  of  South  Dakota 
agrees  to  make  the  appropriate  changes." 
[FR  Doc.  88-19165  Filed  9-1-88;  8.45  am] 

BtLUNG  CODE  e560-S0-M 


IFRL  3436-7] 

40  CFR  Parts  260,  264, 265,  and  270 

Hazardous  Waste  Management 
System;  Standards  for  Hazardous 
Waste  Storage  and  Treatment  Tank 
Systems 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  today 
providing  an  interpretation  of  certain 
terms  and  provisions,  and  correcting 
typographical  and  other  errors,  that 
originally  appeared  in  the  revised  final 
standards  for  hazardous  waste  tank 
systems  (51  FR  25422,  July  14, 1986). 
These  interpretations  and  amendments 
are  being  made  in  response  to  litigation 
and  numerous  inquiries  that  the  Agency 
has  received  on  certain  aspects  of  the 
final  rule. 

EFFECTIVE  DATE:  September  2, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  RCRA/Superfund  Hotline,  (800)  424- 
9346  (in  Washington,  DC,  call  (202)  382- 
3000)),  or  William  J.  Kline,  (202)  382- 
7917,  Office  of  Sohd  Waste  (OS-322), 


U.S.  Environmental  Protection  Agency, 
401  M  Street  SW..  Washington,  DC 
20460. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

II.  Discussion  of  Issues  Re<iuiring 

Inlerp  relation 

A.  Scope  of  the  Exemptions  for 
Wastewater  Treatment/Elementary 
Neutralization  Tank  Systems 

1.  Effect  of  Revised  Tank  System  Standards 
on  Wastewater  Treatment/Elementary 
Neutralization  Units 

2.  Clarification  of  "Wastewater  Treatment 
Unit" 

B.  Issues  Regarding  the  Secondary 
Containment  Requirements 

1.  Welded  Flanges 

2.  Applicability  of  Exemption  for  Certain 
Types  of  Joints  and  Connections 

a.  Plastic  Piping  Connections 

b.  Tubing  Connections 

i.  Soldered  and  Brazed  Joints 
ii.  Compression  Fittings 
iii.  Flared-Fitfing  Joints 

3.  Exemption  of  Aboveground  Sealless 
Valves 

4.  Extent  of  Required  Leak  DctecUon 

5.  Requirements  for  Concrete  Liners 

6.  Secondary  Containment  of  Pressurized 
Piping  with  Automatic  Shut-off  Devices 

C.  .Application  of  Immediate  Response 
Exemption  to  Sumps 

UI.  Correction  of  Typographical  Errors 
IV.  Compliance  with  Administrative 
Procedure  Act  Requirements 

I.  Background 

On  July  14, 1986,  EPA  issued  a  final 
rule  that  revised  the  standards  for 
hazardous  waste  storage  and  treatment 
tank  systems  (51  FR  25422).  Since  then, 
the  Agency  has  received  requests  for 
interpretation  of  a  number  of  terms  or 
provisions  of  the  final  rule,  and  has 
found  several  typographical  errors  in  the 
rule.  In  addition,  the  revised  tank 
system  standards  were  challenged  by 
industry  petitioners  in  Edison  Electric 
Institute  (EEI).  et  al.  v.  U.S.  EPA.  No.  86- 
1549  (D.C.  Circuit).  This  notice  provides 
additional  interpretation  and 
clarification  of  the  final  rule,  both  in 
response  to  public  inquiry  and  in 
settlement  of  the  EEI  litigation.  This 
notice  also  corrects  a  number  of 
typographical  errors. 

n.  Discussion  of  Issues  Requiring 
Interpretation 

Three  major  areas  of  the  final  rule 
require  further  clarification:  (1)  The 
exemptions  for  wastewater  treatment 
systems  and  elementary  neutralization 
tank  systems.  (2)  issues  concerning 
secondary  containment  requirements, 
and  (3)  the  applicability  of  the 
immediate  response  exemption  under  40 
CFR  265.1(c)(ll)  and  270.1(c)(3). 
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A.  Scope  of  the  Exemptions  for 
Wastewater  Treatment/ Elementary 
Neutralization  Tank  Systems 

1.  E^ect  of  Revised  Tank  System 
Standards  on  Wastewater  Treatment/ 
Elementary  Neutralization  Units 

On  November  17, 1980.  EPA 
promulgated  an  amendment  to  the 
hazardous  waste  standards  that 
suspended  applicability  of  the 
requirements  in  40  CFR  Parts  122  (now 
codified  in  Part  270).  264.  and  265  to 
owners  and  operators  of  wastewater 
treatment  tanks  and  elementary 
neutralization  tanks  (45  FR  76074). 

In  the  July  14, 1986.  revised  standards 
for  hazardous  waste  tank  systems  (51 
FR  25422).  the  Agency,  in  response  to 
evidence  indicating  a  high  incidence  of 
failures  in  piping  and  other  equipment 
ancillary  to  tanks,  made  a  special  e^ort 
to  focus  on  the  proper  management  of 
such  equipment.  Thus,  all  equipment 
that  is  ancillary  to  the  tank  and  used  "to 
distribute,  meter,  or  control  the  flow  of 
hazardous  waste  from  its  point  of 
generation  to  a  storage  or  treatment 
tank(s),  between  hazardous  waste 
storage  and  treatment  tanks  to  a  point  of 
disposal  on-site,  or  to  a  point  of 
shipment  for  disposal  off-site"  was 
made  subject  to  the  revised  standards 
(see  definition  of  "ancillary  equipment", 
40  CFR  260.10).  EPA  used  the  term  "tank 
system"  to  emphasize  that  both  the  tank 
and  its  ancillary  equipment  must  be 
managed  in  accordance  with  the  revised 
standards.  EPA  has  received  several 
inquiries  regarding  the  extent  to  which 
the  term  "tank  system"  might  result  in 
previously  exempt  wastewater 
treatment/neutralization  tanks  being 
regulated  by  the  revised  hazardous 
waste  tank  system  standards. 

In  the  July  14, 1986,  rulemaking,  the 
Agency  had  no  intention  of  altering  the 
scope  of  the  November  17, 1980, 
exemption  for  such  units  as  provided 
under  40  CFR  264.1(g)(6).  265.1(c)(10). 
and  270.1(c)(2)(v)  by  subjecting  the 
ancillary  equipment  of  such  exempt 
tanks  to  regulation.  EPA  attempted  to 
make  this  point  clear  in  the  preamble  of 
the  revised  standards  (see  51  FR  25462). 
However,  numerous  parties  believe  the 
preamble  language  is  still  ambiguous. 
This  ambiguity  was  also  an  issue  in  the 
££7  litigation.  To  add  to  the  confusion  of 
the  status  of  these  exemptions,  EPA 
inadvertently  neglected  to  amend  the  40 
CFR  260.10  definitions  of  "elementary 
neutralization  unit"  and  "wastewater 
treatment  unit"  to  reflect  the  Agency's 
intent  to  address  hazardous  waste  tank 
systems,  rather  than  simply  hazardous 
waste  tanks.  In  this  notice,  EPA  corrects 
this  oversight. 


In  order  to  remove  any  remaining 
ambiguity  over  this  issue,  EPA  is  today 
amending  the  wastewater  treatment  and 
elementary  neutralization  unit 
deHnitions  to  clarify  that  the  exemptions 
apply  to  the  tank  systems,  not  just  the 
tank.  The  only  additional  equipment 
intended  to  be  covered  under  the 
revised  standards  was  ancillary 
equipment  that  is  associated  with  a 
regulated  hazardous  waste  storage  or 
treatment  tank. 

Thus,  if  a  wastewater  treatment  or 
elementary  neutralization  unit  is  not 
subject  to  the  RCRA  Subtitle  C 
hazardous  waste  management 
standards,  the  ancillary  equipment 
connected  to  the  exempted  unit  is 
likewise  not  subject  to  the  Subtitle  C 
standards.  Similarly,  the  exemptions 
apply  to  sumps  that  meet  the  definition 
of  a  tank  in  40  CFR  260.10  and  that  are 
used  for  the  purpose  of  conveying 
hazardous  wastewater  to  an  exempted 
wastewater  treatment  or  elementary 
neutralization  unit  (including 
conveyance  by  way  of  intermediate 
sumps,  tanks,  and  holding  ponds)  since 
such  sumps  are  ancillary  equipment  to 
the  exempted  tanks.  Also,  the  revised 
hazardous  waste  tank  system  standards 
do  not  apply  to  ancillary  equipment  that 
is  associated  with  hazardous  waste 
management  units  other  than  storage  or 
treatment  tanks  [e.g.,  surface 
impoundments). 

2.  Clarification  of  "Wastewater 
Treatment  Unit" 

One  of  the  conditions  under  40  CFR 
260.10  for  qualifying  as  a  wastewater 
treatment  unit  is  that  the  unit  must  be 
part  of  a  wastewater  treatment  facility 
that  is  subject  to  regulation  under  either 
section  402  or  section  307(b)  of  the 
Clean  Water  Act.  EPA  has  received 
numerous  inquiries  regarding  the 
meaning  of  the  term  "wastewater 
treatment  facility." 

Based  on  EPA's  property-boundary 
interpretation  of  the  term  "facility" 
under  RCRA  and  the  purpose  of  Uie 
exemption,  which  is  to  exclude  tank 
systems  subject  to  regulation  under  the 
Clean  Water  Act,  it  is  EPA's  position 
that  in  order  for  a  wastewater  treatment 
unit  to  be  covered  by  the  exemption,  it 
must  be  part  of  an  on-site  wastewater 
treatment  facility.  Accordingly,  any 
hazardous  waste  tank  system  that  is 
used  to  store  or  treat  the  wastewater 
that  is  managed  at  an  on-site 
wastewater  treatment  facihty  with  an 
National  Pollution  Discharge 
Elimination  System  (NPDES)  permit  or 
that  discharges  to  a  Publicly  Owned 
Treatment  Works  (POTW),  is  exempt 
from  the  RCRA  regulations.  Whether  the 
wastewater  is  conveyed  from  the  tank 


system  directly  to  the  treatment  unit  or 
indirectly  by  way  of  intermediate    / 
sumps,  tanks  or  holding  ponds  does(not 
affect  the  applicability  of  the  exemption. 
For  example,  this  exemption  would 
apply  if  a  sump  is  used  to  collect  the 
rinse  from  periodic  cleaning  of  utility 
boilers  and  this  wastewater  is  then 
conveyed  to  a  wastewater  treatment 
unit  at  the  same  facility.  Also,  the  means 
of  conveyance  of  the  waste  between 
storage  and  treatment  does  not  affect 
the  applicability  of  this  exemption.  The 
applicability  of  the  exemption  does  not 
depend  on  whether  the  wastewater  is 
piped  or  trucked,  or  conveyed  in  any 
other  manner  to  the  wastewater 
treatment  facility  within  the  boundaries 
of  the  facility  generating  the 
wastewater.  Likewise,  the  applicability 
of  the  exemption  does  not  depend  on 
whether  the  on-site  wastewater 
treatment  facility  also  treats  wastewater 
generated  off-site. 

However,  any  tank  system  that  was 
employed  in  managing  wastewater  at  a 
facility  prior  to  its  off-site  transfer  to 
another  location,  whether  or  not  the  off- 
site  location  includes  an  NPDES 
permitted  wastewater  treatment  facility, 
or  a  facility  that  discharges  to  a  POTW 
sewer  system,  is  not  covered  by  this 
exemption. 

EPA  intends  that  this  exemption  apply 
to  any  tank  system  that  manages 
hazardous  wastewater  and  is  dedicated 
for  use  with  an  on-site  wastewater 
treatment  facility.  However,  if  a  tank 
system,  in  addition  to  being  used  in 
conjunction  with  an  on-site  wastewater 
treatment  facility,  is  used  on  a  routine  or 
occasional  basis  to  store  or  treat  a 
hazardous  wastewater  prior  to  shipment 
off-site  for  treatment,  storage,  or 
disposal,  it  is  not  covered  by  this 
exemption.  Unless  the  tank  system 
otherwise  qualiHes  for  some  other 
exemption,  it  would  be  subject  to  the 
revised  standards  for  hazardous  waste 
tank  systems. 

A  final  clarification  of  this  exemption 
concerns  an  on-site  wastewater 
treatment  facility  that  has  no  discharge 
to  surface  water.  As  previously  stated  in 
45  FR  76078  (November  17, 1980),  the 
wastewater  treatment  unit  exemption  is 
intended  to  cover  only  tank  systems  that 
are  part  of  a  wastewater  treatment 
facility  that  (1)  produces  a  treated 
wastewater  effluent  which  is  discharged 
into  surface  waters  or  into  a  POTW 
sewer  system  and  therefore  is  subject  to 
the  NPDES  or  pretreatment 
requirements  of  the  Clean  Water  Act,  or 
(2)  produces  no  treated  wastewater 
effluent  as  a  direct  result  of  such 
requirements.  This  exemption  is  not 
intended  to  apply  to  wastewater 
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treatment  units  that  are  not  required  to 
obtain  an  NPDES  permit  because  they 
do  not  discharge  treated  effluent. 

B.  Issues  Regarding  Secondary 
Contaiament  Requirements 

The  Agency  has  also  received 
numerous  requests  for  interpretation  of 
the  regulatory  provisions  concerning  the 
secondary  containment  requirements. 
The  areas  of  confusion  include;  the 
meaning  of  welded  flanges,  the 
exemption  for  certain  types  of  joints  and 
connections,  the  exemption  of  above- 
ground  sealless  valves,  the  extent  of 
required  leak  detection  for  concrete 
liners,  and  the  secondary  containment  of 
pressurized  piping  with  automatic  shut- 
off  devices. 

1.  Welded  Flanges 

The  primary  purpose  of  a  flange  is  to 
enable  connection  of  piping  to  vessels, 
pumps,  valves,  and  other  equipment.  A 
flange  connection  provides  an  easy 
means  of  removing  equipment  from  the 
pipe  system  for  inspection,  maintenance, 
repair,  or  replacement.  Like  other  piping 
connections,  flanges  can  be  joined  to 
piping  by  two  basic  techniques: 
threaded  joints  or  metallurgical  bonds 
(e.g.,  welds).  If  a  piece  of  equipment  is 
connected  to  piping  by  a  threaded  joint, 
it  may  be  difficult  to  remove  the 
equipment  without  disassembly  of  a 
portion  of  the  piping  system  or  without 
loosening  other  pipe-threaded 
connections.  If  the  equipment  is  welded 
to  the  pipe,  the  pipe  must  be  cut  to 
remove  the  equipment.  In  contrast, 
equipment  joined  together  with  flanged 
coimections  can  be  easily  removed  by 
unbolting  the  flanges. 

In  §§  264.193(f)  and  265.193(f)  of  the 
revised  hazardous  waste  tank  system 
standards,  EPA  exempted  welded 
flanges  from  the  requirement  to  have 
secondary  containment  as  long  as  the 
flanges  were  visually  inspected  on  a 
daily  basis.  Numerous  questions  have 
been  raised  as  to  the  intended  meaning 
of  the  term  "welded  flange"  because 
EPA  did  not  define  this  term  in  the  July 
14, 1986,  final  rules.  Apparently,  several 
different  meanings  can  be  attributed  to 
the  term. 

A  term  typically  used  in  national 
piping  codes,  "welded  flange"  refers  to 
welding  only  the  piping  to  the  flange. 
The  flange-to-flange  seal  is  achieved  by 
mechanical  seals,  such  as  gaskets  and  o- 
rings.  The  flanges  are  usually  held 
together  by  bolts.  For  a  perfect  seal,  the 
bolt  holes  would  have  to  be  eliminated, 
and  a  circumferential  weld  made  at  the 
flange-to-flange  joint.  However,  EPA  is 
not  aware  of  any  national  standards  or 
codes  that  discuss  this  type  of  weld. 
And,  most  important,  such  a  weld  would 


defeat  the  purpose  of  the  flange — i.e.,  to 
allow  easy  coupling  and  uncoupling  of 
equipment  bora  the  piping  system. 

In  exempting  welded  flanges  from 
secondary  containment,  EPA  intended 
to  discourage  the  use  of  threaded  joints, 
which  EPA  believes  are  susceptible  to 
more  frequent  and  larger  quantities  of 
releases  than  welded  flanges.  Threaded 
joints  are  used  in  metals  where  the 
walls  are  thick  enough  to  withstand 
considerable  pressure  and  corrosion 
after  reduction  in  thickness  due  to 
threading.  Threading  is  not  a  precise 
machining  operation,  and  filler  materials 
such  as  "pipe  dope"  are  necessary  to 
block  the  spiral  leakage  path. 

Several  characteristics  of  threaded 
joints  make  them  more  susceptible  to 
leakage  than  welded  flanges.  Threads 
notch  the  pipe  and  reduce  its  strength 
and  fatigue  resistance.  Enlargement  and 
contraction  of  the  flow  passage  at 
threaded  joints  creates  turbulence.  Thus, 
corrosion  and  erosion  may  be 
aggravated  at  the  point  where  a  pipe  has 
already  been  thinned  by  threading.  The 
tendency  of  pipe  wrenches  to  crush 
pipes  and  fittings  limits  the  torque 
available  for  tightening  threaded  joints 
thereby  possibly  excluding  the 
necessary  amount  of  tightening.  For  low- 
pressure  systems,  a  sli^t  rotation  in  the 
joint  may  be  used  to  impart  flexibility  to 
the  system,  but  this  same  rotation  may 
cause  leaks  to  develop  in  higher- 
pressure  systems.  In  some  metals, 
galling  (i.e.,  a  wearing  down)  occurs 
when  threaded  joints  are  disassembled. 

Flanged  joints  come  in  a  wide  variety 
of  types  and  facings.  Welded-neck 
flanges  provide  joints  as  strong  as  the 
pipe  under  all  types  of  static  and  cyclic 
loading.  Slip-on.  socket-weld,  and  lap- 
joint  flanges  provide  joints  as  strong  as 
the  pipe  under  static  loading  but  have 
lower  resistance  to  cyclic  stresses. 

EPA  realizes  that  flanged  connections 
cannot  be  considered  equivalent  to  an 
all-welded  pipe  system  without  flanges 
and  will,  therefore,  pose  a  potential  leak 
source.  However,  welded  flanges 
eliminate,  in  EPA's  opinion,  the  point  of 
most  probable  leakage — i.e..  the 
threaded  pipe  connection  to  the  flange. 
With  respect  to  potential  leakage, 
flanges  are  superior  to  threaded 
connections  because  of  the  higher 
quality  and  more  consistent 
workmanship  and  supervision 
associated  with  flange  assembly  and 
because  of  the  inherent  problems  with 
threaded  joints  discussed  above.  While 
the  flange-to-flange  seals  can  leak,  the 
occurrence  of  leakage  from  flanges  is 
much  lower  than  from  threaded  joints 
due  to  the  larger  seal  surface  area  for 
the  flange  joint  (a  large  surface  on 
flange  face  versus  a  few  sealing  threads 


in  the  threaded  connection).  Also,  with 
proper  selection  of  bolt  materials  and 
washers,  the  mechanical  seal  can  be 
kept  under  continuous  compressive 
force,  whereas  the  threaded  joint  relies 
on  thread  sealing  compound  to 
compensate  for  the  contraction  and 
expansion  of  the  threaded  joint.  In  any 
case,  if  a  leak  does  occur  in  the 
mechanical  seal  it  can  be  easily 
detected  visually  and  corrected 
immediately. 

Weld-neck  and  lap-joint  flanges  are 
preferable  to  socket-weld  and  slip-on 
flanges  because  they  provide  the 
greatest  resistance  to  static  stress. 
Socket-weld  and  slip-on  flanges  provide 
a  lesser  degree  of  structural  integrity 
because  the  welds  may  eventually 
weaken,  particularly  from  cyclical  stress 
(vibration,  hammering,  opening/closing 
of  valves,  etc.).  Nevertheless,  EPA 
believes  that  any  of  these  welded 
flanges,  if  properly  specified,  installed, 
inspected,  and  maintained  in 
accordance  with  American  National 
Standards  Institute  (ANSI),  American 
Society  for  Testing  and  Materials 
(ASTM),  and  other  piping  component 
standards,  and  if  properly  managed  in 
compliance  with  the  revised  hazardous 
waste  tank  system  standards  (e.g., 
compatibility,  design  certification, 
installation  certification,  inspections, 
and  response  to  leak/spills),  should 
pose  a  very  low  risk  of  leakage.  For 
example,  a  properly  designed  piping 
system  should  take  cyclical  loading  into 
account  and  use  pulsation  dampers,  flex 
joints,  expansion  joints,  etc.,  to 
eliminate  or  substantially  minimize  the 
effect  of  cyclical  stresses.  Thus,  as 
specified  on  the  revised  tank  system 
rules,  the  Agency  believes  secondary 
containment  is  not  necessary  for 
aboveground  welded  flanges  (i.e.. 
welded  at  the  joint  of  the  pipe  to  the 
flange)  that  are  visually  inspected  on  a 
daily  basis.  For  the  purpose  of 
§§  264.193(f)  and  265.193(f)  EPA 
interprets  the  term  "Welded  flange"  to 
mean  weld-neck,  lap-joint,  slip-on,  and 
socket-weld  flanges. 

2.  Applicability  of  Exemption  for  Certain 
Types  of  Joints  and  Connections 

Since  promulgation  of  the  revised  lank 
system  standards,  EPA  has  received 
numerous  inquiries  regarding  the 
intended  scope  of  the  exemption  from 
secondary  containment  for  welded 
joints  and  welded  connections.  For 
example,  inquirers  have  requested 
clarification  on  the  applicability  of  this 
exemption  to  plastic  piping  connections, 
and  compression,  soldered/brazed  and 
other  tubing  connections. 
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A  wide  diversity  of  joints/connections 
can  be  used  in  the  construction  of  a 
hazardous  waste  tank  system. 
Considering  the  broad  spectrum  of 
reliabiUty  that  can  be  expected  of  the 
joint/  connection,  given  such  variables 
as  material  of  construction,  method  of 
joining,  quality  control  of  joint/ 
connection  assembly,  etc.,  the  issue  is 
which  types  of  joints/connections  are 
sufficiently  "welded"  so  as  to  be  exempt 
from  the  requirement  of  secondary 
containment. 

In  general,  and  as  previously 
discussed,  one  of  EPA's  main  concerns 
lies  with  threaded  fittings  and  joints.  As 
explained  below,  fittings  and  joints  that 
avoid  the  inherent  problems  associated 
with  threaded  fittings  and  joints,  and 
that  thereby  provide  a  more  reliable 
connection,  are  the  types  of  fittings  and 
joints  most  likely  to  be  considered 
"welded"  (that  is  to  say,  permanently 
joined  in  such  a  fashion  as  to  be 
comparable  to  welding  in  reliability] 
and  thus  eligible  for  exemption  from  the 
secondary  containment  requirement. 
This  exemption  is  only  applicable  to 
aboveground  piping  systems  that  are 
visually  inspected  on  a  daily  basis. 

a.  Plastic  piping  connections.  Plastic 
pipe  and  fittings  may  be  joined  by  a 
solvent-cement,  by  heat  fusion,  or  by  a 
mechanical  device  such  as  threads  or  a 
ring  seal.  A  brief  description  of  each 
type  of  joint  is  given  below: 

•  Solvent  cement  softens  the  surfaces 
of  the  components,  which  then  solidify 
as  the  solvent  evaporates. 

•  With  heat  fusion,  the  surfaces  are 
heated  with  special  tools  until  they  have 
softened.  When  engaged,  the  softened 
surfaces  flow  togedier,  forming  a  joint  as 
the  material  cools.  There  are  three  basic 
types  of  heat-fused  joints;  butt  fused, 
socket  or  insert  fused,  and  saddle  fused. 

•  Mechanical  means  or  devices  can 
be  used  to  develop  a  pressure  seal. 
Types  of  mechanical  joints  include 
threaded  joint,  compression  gasket  joint, 
compression  fitting  joint,  clamped 
insert-fitting  joint,  bell-and-spigot  gasket 
or  push-on  joint,  flanged  joint,  and  flare 
joint. 

Of  all  the  joining  techniques,  solvent- 
cementing  and  heat  fusion  can  be 
considered  equivalent  to  welding  in 
metal  pipe  systems.  In  both  cases,  the 
plastic  is  melted  or  "welded"  together. 
The  choice  of  the  particular  bonding 
depends  on  the  type  of  plastic. 
Polyvinylchloride  (PVC]  and  chlorinated 
polyvinylchloride  (CVPC)  pipes  are 
solvent  cemented,  but  polyvinylidene 
fluoride  (PVDF)  and  polypropylene  (PP) 
pipes  require  heat  fusion,  since  they  are 
not  susceptible  to  solvent  cementing.  As 
with  all  joining  techniques,  the  leak 
characteristics  depend  on  the  quality  of 


workmanship  involved.  If  the  plastic 
components  are  properly  joined,  the  risk 
of  leakage  should  be  the  same  as  that  of 
welded  pipe. 

According  tn  ASTM  standards,  the 
pressure  rating  of  solvent-cemented 
joints,  properly  fabricated,  is  equivalent 
to  the  pressure  rating  for  the  original 
pipe,  after  a  reasonable  time  has  been 
allowed  for  the  joint  to  cure.  The 
pressure  rating  of  well-made,  heat-fused 
joints  is  the  same  as  the  pressure  rating 
for  the  original  pipe  after  the  material  in 
the  joint  has  cooled  to  the  pipe 
temperature. 

However,  EPA  notes  that  care  must  be 
taken  in  the  selection  and  application  of 
a  particular  plastic  pipe.  The  pipe  must 
be  suitable  for  the  internal  fluid  and  the 
external  conditions.  For  example,  some 
pipes  may  need  to  be  wrapped  to 
prevent  stress  cracking  from  ultraviolet 
light. 

Flared-tube  joints,  insert  fittings,  and 
threaded  joints  are  not  as  reUable  as 
heat  fusion  and  solvent-cement  joining 
techniques  and  have  a  greater  incidence 
of  leaks  than  do  the  welded  pipes.  Of 
these,  threaded  joints  have  the  greatest 
likelihood  of  leaking,  insert  fittings  the 
next  greatest,  and  flared-tube  joints  the 
least  likelihood  of  the  three. 

Depending  on  the  type  of  material 
and/or  the  manufacturer,  certain  joining 
devices  may  lower  the  maximum 
pressure  rating  of  the  piping  system. 
Typically,  threaded  and  mechanical 
joints  of  particular  plastics  may  lower 
the  maximum  pressure  rating  (of  the 
pipe  joined]  by  as  much  as  50  percent. 

Given  this  information,  EPA  is 
convinced  that  solvent-cemented  and 
heat-fused  connections  in  plastic  piping 
systems  are  analogous  to  welded 
metaUic  connections  and  should  thus  be 
considered  "welded"  for  purposes  of  the 
exemption  from  secondary  containment 
requirements  under  40  CFR  264.193  and 
265.193.  Mechanical  joints,  however, 
would  need  secondary  containment. 

The  methods  used  to  join  plastic  pipes 
and  fittings  depend  on  the  type  of 
plastic(s)  being  joined.  Applicable 
ASTM  practices  should  be  consulted  to 
ensure  that  the  method  used  is 
compatible  with  the  materials  being 
joined.  In  addition,  the 
recommendations  of  the  manufacturer 
should  be  considered  when  determining 
which  method  and  the  details  of  the 
procedure  to  be  used. 

The  ASTM  standards  provide 
specifications,  test  methods,  practices, 
and  guides  for  plastic  pipes  and  fittings 
made  from  these  plastics.  Plastic  pipes 
and  fittings  made  from  several  other 
types  of  plastic — most  notably 
polypropylene  (PP]  and  poly(vinylidene 
nuoride](PVDF] — are  commonly 


available  in  a  wide  variety  of  sizes. 
However,  they  are  not  covered  as  such 
by  ASTM  specifications. 

b.  Tubing  connections.  Since 
promulgation  of  the  revised  standards 
for  hazardous  waste  tank  systems,  the 
Agency  has  received  nimierous 
questions  concerning  the  equivalence  of 
tubing  components  to  all-welded  piping. 
These  components,  used  in  making 
connections  to  valves,  instruments, 
pressure  gauges,  and  other  ancillary 
devices,  employ  soldered  and  brazed 
joints,  compression-fittings,  and  flared- 
fitting  joints. 

EPA  does  not  have  sufficient 
information  to  determine  that  these 
types  of  connections  are  equivalent  to 
"welding"  and  thus  is  not  exempting 
these  connections  from  the  requirement 
of  secondary  containment.  The  Agency 
believes  that  further  consideration  of  an 
exemption  for  these  connections  is 
necessary  and  welcomes  any  data  that 
addresses  the  reliability  of  these 
connections. 

i.  Soldered  and  brazed  joints. 
Soldering  is  a  metal-joining  process 
wherein  a  nonferrous  alloy  is  heated  to 
a  suitable  temperature  and  fused  to  the 
metals  being  joined.  The  filler  metal 
(solder]  is  distributed  between  closely 
fitted  surfaces  of  the  joint  by  capillary 
attraction.  In  general,  solders  are  lead- 
tin  alloys  and  may  contain  antimony, 
bismuth,  and  other  elements. 

Soldered  joints  are  most  widely  used 
in  pipe  or  tubing  sizes  2  inches  and 
smaller  where  the  heat  requirements  are 
less  burdensome.  Properly  made,  the 
joints  are  completely  impervious. 
Soldered  joints  should  not  be  used  in 
areas  where  plant  fires  are  likely 
because  exposure  to  fire  rapidly  and 
completely  melts  the  joints.  Nor  should 
they  be  used  where  the  pipe  contains 
flammable  or  toxic  fluids  or  where  the 
piping  is  subject  to  thermal  shock  or 
mechanical  vibrations. 

Brazing  is  a  metal-joining  process 
wherein  a  nonferrous  metal  is  heated  to 
a  suitable  temperatiire  and  fused  to  the 
metals  being  joined.  The  filler  metal  is 
distributed  between  the  closely  fitted 
surfaces  of  the  joint  by  capillary 
attraction. 

Silver-brazed  joints  are  similar  to 
soldered  joints,  except  they  require  a 
temperature  of  about  1100°F  for  fusion  to 
occur.  Silver-brazed  joints  are  used 
where  temperature  or  the  combination 
of  temperature  and  pressure  is  beyond 
the  range  of  soldered  joints.  They  are 
also  more  reliable  in  the  event  of  plant    , 
fires  and  are  more  resistant  to  vibration. 

Braze  welding  is  a  welding  process 
using  a  nonferrous  filler  metal  having  a 
melting  point  below  that  of  the  base 
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metals,  but  above  800  °F  (427  'C).  The 
filler  metal  is  not  distributed  in  the  joint 
by  capillary  attraction. 

EPA  believes  that  soldered  and 
brazed  fittings  are  not  equivalent  to 
welded  piping.  Regardless  of  how  well 
these  joints  are  made,  they  will  continue 
to  be  a  greater  source  of  leakage  than  a 
welded  connection,  which  has  the 
strength  of  the  pipe  itself.  However,  if 
instaUed  properly  and  within  their 
design  limitations,  EPA  believes  that 
these  joints  have  a  very  low  risk  of 
leakage.  If  a  leak  does  occur,  it  should 
be  visually  detected  in  most 
circumstances,  and  tubing  normally  has 
a  piping  take-off  valve  for  isolation. 
Tubing  also  generally  has  small  bores  so 
leaks  will  normally  be  minor,  except  in 
high-pressure  service. 

Although  the  Agency  acknowledges 
that  these  types  of  connections  are 
somewhat  less  reliable  than  a  welded 
connection,  EPA  believes  that  the 
combination  of  a  relatively  low  risk  of 
leakage,  the  required  compliance  with 
standards  for  proper  design,  installation, 
and  inspection,  and  the  impracticality  of 
designing  secondary  contairunent  for 
such  connections  may  make  a 
reasonable  case  for  exempting  these 
connections  from  the  requirement  for 
secondary  containment.  The  Agency  is 
continuing  to  study  this  issue  and  may 
amend  the  regulations  in  the  future  to 
provide  such  an  exemption  for  these 
connections. 

ii.  Compression  Fittings.  A 
compression  fitting  can  be  an  integral 
part  of  a  tank  system  component  (e.g., 
the  fitting  is  built  into  the  valve  or 
pressure  gauge),  or  it  can  be  a  separate 
piece  that  is  threaded  to  the  component. 
These  fittings  are  used  where  the  tubing 
has  too  high  a  ratio  of  wall  thickness  to 
diameter  for  flaring  or  where  the  tubing 
lacks  sufficient  ductility  for  flaring.  The 
seal  is  made  by  a  ferrule  ring  that  is 
slipped  over  the  end  of  the  tube  and 
compressed  onto  the  tube  by  a 
compression  nut  on  the  fitting.  The 
ferrule  ring  has  two  sealing  surfaces:  a 
smooth-bore  inner-diameter  surface  that 
is  compressed  onto  the  tube  surface,  and 
a  smooth  conical-shaped  outer-diameter 
surface  that  makes  a  metal-to-metal  seal 
to  a  matching  machined-cone  surface  in 
the  body  or  housing  of  the  compression 
fitting.  The  sleeve  must  be  considerably 
harder  than  the  tubing,  yet  still  ductile 
enough  to  be  diametrically  compressed. 
It  also  must  be  as  resistant  as  the  tubing 
to  corrosion  by  the  fluid  handled. 
Because  the  ferrule  is  under  great 
compression  force,  a  very  tight  seal  is 
obtained.  This  force  is  usually  sufficient 
to  overcome  differences  in  coefficients 
of  thermal  expansion  of  the  materials 


used  for  the  tube  and  fitting,  normal 
vibration,  and  other  factors  that  would 
cause  threaded  joints  to  leak. 

Properly  designed  and  manufactured 
compression  fittings  rarely  leak.  They 
are  used  in  highly  critical  appHcations, 
such  as  connections  for  fuel  lines  and 
hydraulic  systems  on  aircraft.  Flareless 
compression  fittings  are  used 
extensively  and  can  be  designed  for 
systems  up  to  60,000  pounds  per  square 
inch  gauge  (psig).  The  ANSI  B31.3  Code 
lists  no  restrictions  for  compression 
fittings,  except  that  they  be  safeguarded 
if  used  in  severe  cyclic  conditions. 
Leaks,  when  they  occur,  are  usually 
attributed  to  one  of  the  following 
causes: 

— Dirt  or  debris  trapped  on  the  sealing 
surface; 

— Improper  torqueing  (too  loose  or 
over-tightening]; 

— Wear  or  scoring  from  excessive 
removal  and  reinstallation  of  the 
connection; 

— Damage  from  handling  during 
installation  or  removal;  or 

— Excessive  vibrations  or  bending 
moments  at  the  tube-to-fitting  interface. 

EPA  believes  that  compression  fittings 
used  on  metallic  tubing  may  be  nearly 
as  reliable  as  welded  connections.  EPA 
is  considering  amending  the  rules  to 
exempt  metal  tubing  that  uses 
compression  fittings  (but  not  with  a 
threaded  connection  between  the  fitting 
and  device)  from  the  secondary 
containment  requirement. 

The  Agency  is  convinced,  however, 
that  secondary  containment  should  be 
required  for  plastic  piping  connections 
that  use  compression  fittings.  Although 
plastic  piping  can  be  joined  in  a  manner 
similar  to  compression  fittings  for  metal 
piping,  the  technique  is  substantially 
different.  Since  metals  are  ductile,  the 
ferrule  metal  seal  and  the  tubing  are 
both  actually  compressed  by  the 
compression  nut.  On  the  other  hand, 
plastics  are  not  as  ductile  or  as  strong  as 
metals,  and  a  seal  is  made  by  the  much 
lower  compressive  force  of  an  elastomer 
sealing  ring.  Thus,  EPA  does  not  believe 
that  these  plastic  systems  afford  sealing 
equivalent  to  that  of  solvent-cemented 
or  fused  joints. 

iii.  Flared-fitting  joints.  Flared-fitting 
joints  are  used  for  ductile  tubing  in 
cases  where  the  ratio  of  wall  thickness 
to  the  diameter  is  small  enough  to 
permit  flaring  without  cracking  the 
inside  surface.  The  tubing  must  have  a 
smooth  interior  surface.  A  flared  fitting 
that  employs  a  sleeve  avoids  torsional 
strain  on  the  tubing  and  minimizes 
vibration  fatigue  on  the  flared  portion  of 
the  tubing.  More  labor  is  required  for 
assembly,  but  it  is  more  resistant  to 


temperature  cycling  than  other  tubing 
fittings  and  is  unlikely  to  be  damaged  by 
over-tightening.  For  these  fittings,  less 
control  of  tube  diameter  is  required. 

The  Agency  beheves  that  flared-fitting 
joints,  although  not  as  reliable  as 
compression  fittings,  still  present  a  low 
risk  of  leakage.  However,  given  the  lack 
of  available  data  on  the  reliability  of 
flared-fitting  joints,  EPA  is  unable  at  this 
time  to  determine  whether  these  joints 
should  be  exempted  from  the 
requirement  of  secondary  containment. 
The  Agency  may  consider  this  issue  in  a 
future  rulemaking. 

3.  Exemption  of  Aboveground  Sealless 
Valves 

As  previously  discussed,  40  CFR 
264.193  and  265.193  of  the  final  rule 
exempt  certain  aboveground  piping 
system  components  from  the  secondary 
containment  requirement.  EPA  has 
received  several  inquiries  regarding  an 
apparent  inconsistency  between  the 
discussion  of  these  exemptions  in  the 
preamble  (51  FR  25450,  July  14. 1986)  and 
the  list  of  exemptions  codified  in  40  CFR 
264.193(f)(l}-(4)  and  265.193(f)(l}-{4)  (51 
FR  25475  and  25481).  Sealless  pumps  are 
exempted  under  §§  264.193(f)  and 
265.193(f)  because  they  do  not  use 
traditional  packing  materials,  which  are 
a  common  source  of  leakage.  Similarly, 
the  Agency  intended  to  exempt  sealless 
valves,  as  mentioned  in  the  preamble 
discussion,  provided  that  a  welded 
connection  is  used  to  join  the  sealless 
valve  to  the  piping.  However,  the 
regulatory  exemption  refers  to  sealless 
pumps,  but  not  sealless  valves.  Thus, 
today  EPA  is  correcting  its  omission  of 
sealless  valves  from  the  regulatory 
language  of  40  CFR  264.193(f)(3)  and 
265.193(f)(3)  by  adding  sealless  valves  to 
the  list  of  piping  components  that  need 
not  be  provided  with  secondary 
containment. 

4.  Extent  of  Required  Leak  Detection. 

Sections  264.193(b)  and  265.193(b) 
set  out  the  performance  standards  for 
secondary  containment  systems. 
Additional  details  on  how  to  meet  these 
performance  standards  are  found  in 
§§  264.193(c)  and  265.193(c).  EPA  has 
received  several  inquiries  regarding  the 
intent  of  the  wording  in  40  CFR 
264.193(c)(3)  and  265.193(c)(3)  which 
states  that  secondary  containment 
systems  must  be: 

F*rovided  with  a  leak-detection  system  that 
is  designed  and  operated  so  that  ii  will  detect 
the  failure  of  either  the  primary  or  secondary 
containment  structure  or  the  presence  of  any 
release  of  hazardous  waste  or  accumulated 
Hquid  in  the  secondary  containment  system 
within  24  hours  *  *  *. 
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Numerous  inquirers  took  this 
provision  to  mean  that  the  Agency  was 
intending  that  a  leak  detection 
capabihty  be  provided  both  within,  and 
external  to,  the  secondary  containment 
structure.  Several  other  inquirers 
requested  clarification  of  whether  the 
Agency  requires  detection  of  failure  of 
either  the  primary  or  secondary 
containment  structures  or  the  presence 
of  any  release,  or  both. 

Under  this  provision,  EPA  intended 
that  the  leak  detection  component  of  a 
secondary  containment  system  promptly 
detect  any  release  from  the  primary 
structure  into  the  secondary 
containment  structure.  EPA  used  the 
wording,  "Provided  with  a  leak 
detection  system  that  is  designed  and 
operated  so  that  it  will  detect  failure  of 
either  the  primary  or  secondary 
containment  structure",  to  ensure  that 
double-walled  tanks  which  detect 
failure  of  either  the  primary  or  the 
secondary  containment  structure  (e.g., 
via  loss  of  pressure  in  the  interstitial 
space  between  the  two  walls)  meet  the 
requirements  of  §§  284.193(b)  and 
285.193(b).  This  provision  should  not  be 
interpreted  to  require  leak  detection 
outside  of  the  secondary  containment 
structure  in  order  to  detect  failure  of  the 
secondary  containment  structure. 

5.  Requirements  for  Concrete  Liners 

In  40  CFR  264.193(e)  (1)  and  (2).  and 
265.193(e)  (1)  and  (2).  EPA  promulgated 
standards  appUcable  to  external  liners 
and  vault  systems.  The  external  liner 
requirements  of  40  CFR  264.193(e)(1)  and 
265.193(e)(1)  address  the  subject  of 
liners  generically.  For  example,  they  do 
not  differentiate  between  synthetic 
membrane  liners  and  concrete.  On  the 
other  hand,  the  requirements  for  vault 
systems  under  40  CFR  264.193(e)(2)  and 
265.193(e)(2)  are  applicable  only  to 
concrete. 

However,  EPA  did  not  intend  that 
concrete  used,  for  example,  as  a  base 
and  diking  material  for  secondary 
containment  of  an  aboveground  tank  or 
onground  tank  should  be  subject  to 
requirements  significantly  different  from 
concrete  that  is  used  in  the  construction 
of  a  secondary  containment  vault. 
Certain  of  the  requirements  promulgated 
for  concrete  vaults  are  appropriate  and 
are  intended  to  be  applied  to  situations 
where  concrete  is  used  in  the 
construction  of  any  secondary 
containment  structures.  Thus,  concrete 
liner  systems  must  also  meet  the  more 
specific  requirements  of  40  CFR 
264.193(e)(2)  (iii)  and  (iv)  and 
265.193(e)(2)  (iii)  and  (iv)  in  order  to 
meet  the  general  performance  standards 
under  40  CFR  264.193(e)(1)  (iii)  and  (iv) 
and  265.193(e)(1)  (iii)  and  (iv),  which 


specify  that  the  liner  system  be  free  of 
cracks  or  gaps  and  designed  to  prevc^nt 
migration  of  the  waste.  Chemical- 
resistant  water  stops  at  all  joints,  as 
specified  in  40  CFR  2e4.193(e)(2)(iii)  and 
265.193(e)(2)(iii)  are  appropriate  for  any 
concrete  structure  serving  as  a 
secondary  containment  device. 
Likewise,  given  the  relative  permeability 
of  concrete,  die  Agency  believes  that 
most  secondary  containment  concrete 
structures,  vaults  or  otherwise,  will 
require  an  impermeable  coating  or  lining 
that  will  prevent  migration  of  waste  into 
the  concrete  as  spedfled  in  40  CFR 
264.193(e)(2)(iv)  and  265.193(e)(2)(iv). 
Such  coating  or  lining  must  also  be 
compatible  with  the  waste(s)  managed 
within  the  secondary  containment 
structure. 

6.  Secondary  Containment  of 
Pressurized  Piping  with  Automatic  Shut- 
Off  Devices. 

EPA  has  received  a  number  of 
questions  regarding  the  exemption  from 
secondary  containment  of  pressurized 
piping  with  automatic  shut-off  devices. 

Under  40  CFR  264.193(f)(4)  and 
265.193(f)(4),  abovegroimd  pressurized 
piping  systems  with  automatic  shutoff 
devices  that  are  visually  inspected  on  a 
daily  basis  are  exempt  from  the 
secondary  containment  requirement. 
Furthermore,  this  provision  allows  this 
exemption  even  if  welded  flanges, 
welded  joints,  welded  connections, 
sealless  valves,  and  sealless  or  magnetic 
coupling  pumps  are  not  used.  However, 
the  Agency  is  reconsidering  this 
exemption.  EPA  may  have  over- 
estimated the  effectiveness  of  automatic 
shut-off  devices.  Although  these  devices 
should  certainly  limit  the  quantity  of 
waste  released  in  case  of  a  substantial 
failure  somewhere  in  the  piping  system 
(e.g.,  pipe  rupture),  they  would  be 
unlikely  to  have  any  effect  on  reducing 
the  number  or  size  of  releases  in  piping 
systems  due  to  small  or  slow  leaks  at 
valves,  connections,  flanges,  etc. 

It  was  not  EPA's  intent  to  prescribe 
less  importance  to  small  leaks  in 
pressurized  piping  systems.  In  fact,  such 
less-than-major  leaks  would  be  of 
greater  concern  in  pressurized  piping 
systems  compared  to  nonpressurized 
systems  due  to  the  potential  to  release 
larger  quantities  of  hazardous  waste. 

Thus,  the  Agency  believes  that  it  may 
be  prudent  to  require  all  aboveground 
piping  systems,  pressurized  as  well  as 
nonpressurized,  and  even  with 
automatic  shut-off  devices,  to  use 
welded  joints,  sealless  valves,  sealless 
or  magnetic  coupling  pumps,  etc.,  in 
order  to  be  exempted  from  the 
secondary  containment  requirement.  In 
fact,  automatic  shut-off  devices  may 


also  need  to  be  welded  so  as  not  to  be  a 
source  of  leakage.  Using  this  approach, 
automatic  shut-off  devices  might  be 
used  to  protect  against  catastrophic 
releases  and  serve  as  a  means  to  limit 
the  size  of  the  secondary  containment 
8ystem(s),  where  needed,  rather  than 
serve  as  a  means  for  the  entire  piping 
system  to  be  exempted  from  secondary 
containment  EPA  is  considering 
proposing  such  an  amendment  to  the 
tank  system  standards  in  the  near 
future. 

C.  Extent  of  Cathodic  Protection  for 
Primary  Tanks 

EPA  received  several  inquiries 
regarding  the  intent  of  the  40  CFR 
264.193(e)(3)(ii)  and  265.193(e)(3)(ii). 
That  regulation  specifies  double-walled 
tanks  must  be  "protected,  if  constructed 
of  metal,  from  both  corrosion  of  the 
primary  tank  interior  and  of  the  external 
surface  of  the  outer  shell  *  *  *." 
Apparently,  this  wording  has  been 
interpreted  to  mean  that  cathodic 
protection  must  be  provided  for  the 
interior  surface  of  the  primary  tank.  This 
was  not  EPA's  intent. 

With  respect  to  the  interior  of  the 
primary  tank,  this  requirement  was 
chiefly  intended  to  address  the 
excessive  or  accelerated  corrosion  of 
the  primary  tank's  interior  surface 
resulting  from  incompatibility  between 
the  tank  construction  material  and  the 
stored  wa8te(s).  This  provision  thus 
reiterates  the  requirement  found 
elsewhere  in  the  standards  (e.g.,  40  CFR 
264.191(b),  264.192(a)),  that  accelerated 
corrosion  of  the  primary  tank's  interior 
surfaces  must  be  prevented.  However, 
this  provision  does  not  mandate 
cathodic  protection  of  the  interior 
surface  of  primary  tank  structures. 

D.  Application  of  the  Immediate 
Response  Exemption  to  Sumps 

As  part  of  the  settlement  of  the  EEl 
litigation,  EPA  agreed  to  clarify  the 
applicability  of  the  immediate  response 
exemption  under  40  CFR  264.1(g)(8)  and 
265.1(c)(ll)  to  sumps.  The  July  14, 1986, 
final  rule  discussed  three  types  of  sumps 
that  may  be  regulated  as  tanks  under 
this  revised  rule:  "temporary  tanks," 
secondary  containment  sumps,  and 
primary  containment  tanks.  With 
respect  to  temporary  tanks,  i.e.,  tanks 
used  for  storage  of  waste  in  response  to 
a  leak  or  spill,  and  other  temporary, 
unplanned  occurrences,  the  Agency 
stated  that  no  Subpart )  standards  were 
applicable  since  such  storage  was 
exempted  from  these  regulatory 
requirements  under  40  CFR  264.1(g)(8] 
and  265.1(c){ll)  (51  FR  25445).  Those 
sections  (along  with  40  CFR  270.1(c)(3)) 


II 
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exempt  any  person  from  permitting 
requirements  and  regulatory  standards 
for  "treatment  or  containment  activities 
taken  during  immediate  response 
to  *  *  *  [a]  discharge  of  a  hazardous 
waste",  except  requirements  concerning 
preparedness  and  emergency 
procedttres.  The  purpose  of  the 
exemption  is  to  allow  appropriate 
immediate  response  to  hazardous  waste 
dischai^es  in  emergency  situations 
where  treatment  or  storage  is  necessary 
but  the  facility  owner  or  operator  would 
not  have  had  sufficient  previous 
warning  to  comply  with  regulatory 
standards  or  obtain  a  RCRA  permit  for 
such  treatment  or  storage  (51  FR  25445. 
July  14, 1986):  (48  FR  2509,  January  19. 
1983).  A  sump  that  may  be  used  to 
collect  hazardous  waste  in  the  event  of 
a  spill,  whether  accidental  or 
intentional,  and  that  is  not  designed  to 
serve  as  a  secondary  containment 
structure  for  a  tank  storing  hazardous 
waste,  is  generally  exempt  from 
regulatory  and  permitting  requirements 
so  long  as  it  is  used  to  contain 
hazardous  waste  only  as  an  immediate 
response  to  such  a  spill. 

Sumps  that  serve  as  part  of  a 
secondary  containment  system,  i.e.,  to 
collect  spills  from  a  primary 
containment  vessel  storing  hazardous 
waste,  are  subject  to  all  applicable 
requirements  for  tank  systems  except 
for  the  requirement  to  obtain  secondary 
containment.  (51  FR  25441,  July  14, 1986). 
In  contrast  to  "temporary  tanks", 
secondary  containment  sumps  and  all 
other  secondary  containment  structures, 
are  specifically  designed  to  serve  as  the 
collection  device  for  spills  of  hazardous 
waste  from  an  adjacent  primary 
containment  vessel. 

Finally,  except  as  noted  in  section 
II.A.  above,  sumps  that  store  hazardous 
waste  as  primary  containment  vessels 
are  subject  to  all  tank  system 
requirements,  including  the  requirement 
to  obtain  secondary  containment  (or  a 
variance).  Primary  containment  sumps 
are  sumps  designed  to  collect  and 
transport  routine  and  systematic 
discharges  of  hazardous  waste  (51  FR 
25441,  July  14, 1986).  Sumps  designed  to 
serve  as  the  storage  for  hazardous 
waste  from  periodic  cleaning  of  utility 
boilers,  for  example,  are  primary 
containment  vessels,  although  as 
explained  above  they  will  still  qualify 
for  an  exemption  from  the  tank  system 
requirements  if  they  are  used  as 
ancillary  equipment  to  an  exempted 
wastewater  treatment  or  elementary 
neutralization  unit.  See  Section  II.A 
supra. 

In  short,  upon  consideration  of  40  CFR 
264.1(g)(8)  and  265.1(c)(ll)  and  the 


interrelationship  of  these  provisions 
with  the  July  14. 1986  final  rule.  EPA 
believes  that  some  sumps  may  be 
exempt  from  regulation  under  this 
provision.  This  interpretation  is 
consistent  with  the  preamble  discussion 
of  the  spill  exemption  provision  (48  FR 
2508,  January  19, 1983).  As  explained  in 
that  preamble,  the  purpose  of  the 
provision  was  to  address  emergency 
situations,  whether  due  to  accidental 
discharges  or  to  spills  during  routine 
maintenance  of  equipment,  where  there 
is  no  time  to  comply  with  technical  and 
procedural  requirements  pertaining  to 
storage  and  treatment  of  hazardous 
waste  (48  FR  2509,  January  19, 1983). 
This  rationale  is  inapplicable  to  units 
constructed  for  the  purpose  of 
containing  hazardous  waste  from 
routine  and  systematic  discharges  of 
hazardous  waste  or  designed  to  serve  as 
the  secondary  contairunent  for  a  tank 
system  treating  or  storing  hazardous 
waste. 

in.  Correction  of  Typographical  Errors 

On  August  15, 1966,  EPA  published  in 
the  Federal  Register  a  notice  of 
corrections  to  the  revised  final  tank 
system  standards  (51  FR  29430).  Since 
that  time,  a  number  of  additional 
typographical  or  coding  errors  in  the 
final  rules  or  in  the  notice  of  corrections 
have  been  brought  to  EPA's  attention. 

Several  coding  errors  were  a  result  of 
EPA's  omission  on  several  occasions  of 
the  word  "system"  when  the  term  "tank 
system"  as  opposed  to  "tank"  was 
intended  to  be  used.  In  general,  it  is  the 
Agency's  intent  that  both  a  regulated 
hazardous  waste  tank  and  its  ancillary 
equipment  be  subject  to  the  revised 
standards  of  July  14, 1986.  As  such,  EPA 
promulgated  a  definition  of  "tank 
system."  Although  the  Agency  tried  to 
ensure  that  the  term  "tank  system"  was 
incorporated,  wherever  applicable,  into 
the  final  rule,  EPA  apparently 
overlooked  several  situations  where  this 
term  should  have  been  likewise 
inserted.  As  previously  discussed  in 
Section  II.A  1,  the  definition  of 
"elementary  neutralization  unit"  and 
"wastewater  treatment  unit"  should 
have  included  the  term  "tank  system." 
Likewise,  the  word  "system"  was 
inadvertently  omitted  from  40  CFR 
264.190  and  265.190.  In  these  paragraphs, 
the  exemption  from  secondary 
contaiiunent  was  intended  to  apply  to 
any  tank  and  its  ancillary  equipment, 
i.e..  any  portion  of  the  tank  system, 
situated  inside  a  building  with  an 
impermeable  floor.  In  40  CFR  264.190(b) 
and  265.190(b)  a  different  omission 
occurred.  Although  the  Agency's  intent 
is  not  to  require  secondary  containment 
of  tank  systems,  including  sumps,  that 


serve  the  purpose  of  secondary 
containment,  EPA  does  intend  that  these 
secondary  contaiimient  systems,  or 
portions  thereof,  must  meet  the  design, 
installation,  and  operation  requirements 
for  a  secondary  containment  system  in 
accordance  with  40  CFR  264.193(b)-(i) 
and  265.193(b)-{i).  It  is  EPA's  intent  that 
these  units  be  exempted  only  from  40 
CFR  264.193(a)  and  265.193(a),  that,  in 
any  case,  is  redundant  of  the  provision 
requiring  secondary  containment. 

Another  omission  occurred  in  40  CFR 
264.193(f)  and  265.193(f)  in  that  EPA 
neglected  to  include  aboveground 
sealless  valves  under  the  exemption 
from  secondary  containment.  As 
evidenced  in  the  preamble  discussion 
for  the  July  14, 1986  standards  (51  FR 
25450),  it  was  the  Agency's  intent  that 
the  exemption  be  applicable  to  these 
valves.  A  detailed  discussion  of  this 
omission  is  provided  in  Section  II.B.3. 

EPA,  in  the  process  of  including  tank 
systems  in  the  applicability  section  of 
the  closure  and  post-closure 
requirements  in  Subpart  G  (40  CFR 
265.110),  inadvertently  deleted  the 
previously  existing  40  CFR  265.110(b)(2), 
that  addresses  the  applicability  of 
Subpart  G  to  waste  piles  and  surface 
impoundments.  Consistent  with  40  CFR 
264.110,  EPA  is  today  reinstating  this 
provision  in  40  CFR  265.110  and 
renumbering  the  paragraph  as  applied  to 
tank  systems.  Today's  rule  also 
incorporates  a  conforming  change  into 
40  CFR  264.114  and  265.114.  In  the 
revised  tank  system  standards,  EPA 
promulgated  specific  closure  and  post- 
closure  care  requirements  in  40  CFR 
264.197  and  265.197  and  stated  that  tank 
systems  also  must  meet  the 
requirements  of  Subparts  G  and  H, 
unless  otherwise  specified.  EPA 
neglected  to  make  the  cross-reference  in 
40  CFR  264.114  and  265.114  to  allow 
alternate  post-closure  care  for  certain 
tank  systems  as  specified  in  CFR  264.197 
and  265.197. 

Several  typographical  errors  have  also 
been  brought  to  the  Agency's  attention. 
In  the  first  Note  for  40  CFR  264.196  and 
265.196,  the  reference  to  RCRA  section 
3004(u)  and  3004(w),  respectively,  is  a 
mistake.  The  correct  reference  should  be 
RCRA  section  3004(v).  Another 
typographical  error  appeared  in  40  CFR 
265.201(c)(3)  where  a  wrong  citation  of  a 
paragraph  was  made.  Instead  of 
referring  to  "40  CFR  265.192(c)."  a 
provision  that  has  nothing  to  do  with  the 
level  of  waste  in  a  tank,  "40  CFR 
265.201(b)(3)  ■'  requiring  that  uncovered 
tanks  be  operated  to  ensure  at  least  60 
centimeters  of  freeboard,  should  have 
been  cited.  In  this  notice,  EPA  is  also 
correcting  these  errors. 
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rv.  Compliance  With  Administrative 
Procedure  Act  Requirements 

Section  553(b)  of  the  Administrative 
Procedure  Act  generally  requires 
proposal  of  administrative  rulemakings 
to  receive  public  comment  prior  to 
promulgation.  However,  section  553(b) 
excludes  certain  types  of  rules  from  the 
prior  notice-and-comment  requirement, 
including  interpretative  rules  and  rules 
for  which  public  comment  is 
unnecessary.  Because  today's  notice 
includes  only  interpretative  statements 
concerning  existing  hazardous  waste 
tank  system  requirements  and  minor 
technical  corrections,  prior  notice  and 
the  solicitation  of  public  comment  on 
this  notice  is  unnecessary. 

List  of  Subjects  in  40  CFR  Parts  260.  264, 
265,  and  270 

Administrative  practice  and 
procedure.  Environmental  protection, 
Hazardous  waste,  Tank  systems.  Waste 
storage  and  treatment,  Water  pollution 
control,  Water  supply. 

Dated:  August  24, 1988. 
).W.  McGraw, 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

For  the  reasons  set  out  in  the 
Preamble,  Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

40  CFR  Part  260  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a),  3001  through 
3007,  3010,  3014,  3015,  3017,  3018,  and  3019  of 
the  Solid  Waste  Disposal  Act,  as  amended  by 
the  Resource  Conservation  and  Recovery  Act 
of  1976,  as  amended  (42  U.S.C.  6905,  6912(a), 
6921  through  6927,  6930,  6934,  6935,  6937,  6938, 
and  6939). 

2.  Section  260.10  is  amended  by 
revising  the  following  definitions  in 
alphabetical  order: 

§260.10    Definitions. 

***** 

"Elementary  neutralization  unit" 
means  a  device  which:  (1)  Is  used  for 
neutralizing  wastes  that  are  hazardous 
only  because  they  exhibit  the  corrosivity 
characteristic  defined  in  §  261.22  of  this 
chapter,  or  they  are  listed  in  Subpart  D 
of  Part  261  of  the  chapter  only  for  this 
reason;  and 

(2)  Meets  the  definition  of  tank,  tank 
system,  container,  transport  vehicle,  or 
vessel  in  §  260.10  of  this  chapter. 
***** 

"Wastewater  treatment  unit"  means  a 
device  which:  (1}  Is  part  of  a  wastewater 


treatment  facility  that  is  subject  to 
regulation  under  either  section  402  or 
307(b)  of  the  Clean  Water  Act;  and 

(2)  Receives  and  treats  or  stores  an 
influent  wastewater  that  is  a  hazardous 
waste  as  defined  in  §  261.3  of  this 
chapter,  or  that  generates  and 
accumulates  a  wastewater  treatment 
sludge  that  is  a  hazardous  waste  as 
defined  in  §  261.3  of  this  chapter,  or 
treats  or  stores  a  wastewater  treatment 
sludge  which  is  a  hazardous  waste  as 
defined  in  §  261.3  of  this  Chapter;  and 

(3)  Meets  the  definition  of  tank  or  tank 
system  in  §  260.10  of  this  chapter. 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE,  AND  DISPOSAL 
FACILITIES 

40  CFR  Part  264  is  amended  as 
follows: 

3.  The  authority  citation  for  Part  264 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002,  3004,  and  3005 
of  the  Solid  Waste  Disposal  Act  as  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended  (42  U.S.C.  6905, 
6912(a),  6924,  and  6925). 

4.  Section  264.114  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  264. 114    Disposal  or  decontamination  of 
equipment,  structures  and  soils. 

During  the  partial  and  final  closure 
periods,  all  contaminated  equipment, 
structures  and  soils  must  be  properly 
disposed  of  or  decontaminated  unless 
otherwise  specified  in  §§  264.197, 
264.228,  264.258,  264.280  or  §  264.310.  *  * 

* 

5.  Section  264.190  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  by  revising  paragraph  (b)  to  read 
as  follows: 

§264.190    Applicability. 

***** 

(a)  Tank  systems  that  are  used  to 
store  or  treat  hazardous  waste  which 
contains  no  free  liquids  and  are  situated 
inside  a  building  with  an  impermeable 
floor  are  exempted  from  the 
requirements  in  §  264.193.  *  *  * 

(b)  Tank  systems,  including  sumps,  as 
defined  in  §  260.10,  that  serve  as  part  of 
a  secondary  containment  system  to 
collect  or  contain  releases  of  hazardous 
wastes  are  exempted  from  the 
requirements  in  §  264.193(a). 
***** 

6.  Section  264.193  is  amended  by 
revising  paragraph  (f)(3)  to  read  as 
follows: 


§264.193 
releases. 


(0 


Containment  and  detection  of 


(3)  Sealless  or  magnetic  coupling 
pumps  and  sealless  valves,  that  are 
visually  inspected  for  leaks  on  a  daily 
basis;  and 

***** 

7.  Section  264.196  is  amended  by 
revising  the  first  Note  to  read  as  follows: 

§  264.196  Response  to  leaks  or  spills  and 
disposition  of  leaking  or  unfit-for-use  tank 
systems. 

***** 

Note. — The  Regional  Administrator  may, 
on  the  basis  of  any  information  received  that 
there  is  or  has  been  a  release  of  hazardous 
waste  or  hazardous  constituents  into  the 
environment,  issue  an  order  under  RCRA 
section  3004{v),  3008(h),  or  7003(a)  requiring 
corrective  action  or  such  other  response  as 
deemed  necessary  to  protect  human  health  or 
the  environment. 


PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FACILITIES 

40  CFR  Part  265  is  amended  as 
follows: 

8.  The  authority  citation  for  Part  265 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a),  3004,  3005, 
and  3015,  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act,  as  amended  (42  U.S.C.  6905, 
6912(a),  6924,  6925,  and  6935). 

9.  Section  265.110  is  amended  by 
redesignating  existing  paragraph  (b)(2) 
as  (b)(3),  and  adding  a  new  paragraph 
(b)(2)  to  read  as  follows: 

§265.110    Applicability. 

•  •  *  *  • 

(b)  *  *  ♦ 

(2)  Waste  piles  and  surface 
impoundments  for  which  the  owner  or 
operator  intends  to  remove  the  wastes 
at  closure  to  the  extent  that  these 
sections  are  made  appUcable  to  such 
facilities  in  §  265.228  or  §  265.258;  and 
***** 

10.  Section  265.114  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  265. 114    Disposal  or  decontamination  of 
equipment,  structures  and  soils. 

During  the  partial  and  final  closure 
periods,  all  contaminated  equipment, 
structures  and  soil  must  be  properly 
disposed  of,  or  decontaminated  unless 
specified  otherwise  in  §§  265.197, 
265.228,  265.258,  265.280,  or  265.310.  *  *  * 
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11.  Section  265.190  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  by  revising  paragraph  (b)  to  read 
as  follows: 

§265.190    AppUcabJUty. 

***** 

(a)  Tank  systems  that  are  used  to 
store  or  treat  hazardous  waste  which 
contains  no  free  liquids  and  that  are 
situated  inside  a  building  with  an 
impermeable  floor  are  exempted  from 
the  requirements  in  §  265.193.  *  *  * 

(b)  Tank  systems,  including  sumps,  as 
defined  in  §  260.10,  that  serve  as  part  of 
a  secondary  containment  system  to 
collect  or  contain  releases  of  hazardous 
wastes  are  exempted  from  the 
requirements  in  §  265.193(a). 
***** 

12.  Section  265.193  is  amended  by 
revising  paragraphs  (f)(3)  and  (g)(3)(iii) 
to  read  as  follows: 

§  265.193    Containment  and  detection  of 
releases. 

***** 

(3)  Sealless  or  magnetic  coupling 
pumps  and  sealless  valves,  that  are 
visually  inspected  for  leaks  on  a  daily 
basis;  and 

***** 

(g)  *  *  * 

(3)  *  •  * 

(iii)  If  contaminated  soil  cannot  be 
removed  or  decontaminated  in 
accordance  with  paragraph  (g)(3)(ii)  of 
this  section,  comply  with  the 
requirements  of  §  265.197(b); 

«  4  *  *  4 

13.  Section  265.196  is  amended  by 
revising  the  first  Note  to  read  as  follows: 

§  265.196  Response  to  leaks  or  spills  and 
disposition  of  leaking  or  unfit-for-use  tank 
systems. 

***** 

Nota. — The  Regional  Administrator  may, 
on  the  basis  of  any  information  received  that 
there  is  or  has  been  a  release  of  hazardous 
waste  or  hazardous  constituents  into  the 
environment,  issue  an  order  under  RCRA 
section  3004(v),  3008(h),  or  7003(a)  requiring 
corrective  action  or  such  other  response  as 
deemed  necessary  to  protect  human  health  or 
the  environment. 
***** 

14.  Section  265.201  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows; 

§  265.201    Special  requirements  for 
generators  of  between  100  and  1,000  kg/ 
mo  that  accumulate  hazardous  waste  in 
tanks. 


(c) 


(3)  The  level  of  waste  in  the  tank  at 
least  once  each  operating  day  to  ensure 
compliance  with  §  265.201(b)(3); 


PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

40  CFR  Part  270  is  amended  as 
follows; 

15.  The  authority  citation  for  Part  270 
is  revised  to  read  as  follows; 

Authority:  42  U.S.C.  6905,  6912,  6924,  6925, 
6927,  6939,  and  6974. 

16.  Section  270.2  is  amended  by 
revising  the  following  definitions  in 
alphabetical  order; 

§  270^    Definitions. 

***** 

Elementar}'  neutralization  unit  means 
a  device  which;  (a)  Is  used  for 
neutralizing  wastes  only  because  they 
exhibit  the  corrosivity  characteristic 
defined  in  §  261.22  of  this  chapter,  or  are 
listed  in  Subpart  D  of  Part  261  of  this 
chapter  only  for  this  reason;  and  (b) 
Meets  the  definition  of  tank,  tank 
system,  container,  transport  vehicle,  or 
vessel  in  §  260.10  of  this  chapter. 
***** 

Wastewater  treatment  unit  means  a 
device  which; 

(a)  Is  part  of  a  wastewater  treatment 
facility  which  is  subject  to  regulation 
under  either  section  402  or  307(b)  of  the 
Clean  Water  Act;  and 

(b)  Receives  and  treats  or  stores  an 
influent  wastewater  which  is  a 
hazardous  waste  as  defined  in  §  261.3  of 
this  chapter,  or  generates  and 
accumulates  a  wastewater  treatment 
sludge  which  is  a  hazardous  waste  as 
defined  in  §  261.3  of  this  chapter,  or 
treats  or  stores  a  wastewater  treatment 
sludge  which  is  a  hazardous  waste  as 
defined  in  §  261.3  of  this  chapter,  and 

(c)  Meets  the  definition  of  tank  or  tank 
system  in  §  260.10  of  this  chapter. 
***** 

[FR  Doc.  88-19630  Filed  9-1-88;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA  6806] 

Suspension  of  Community  Eligibility; 
Alabama  et  al. 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 


summary:  This  rule  Hsts  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  imder  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  date 
shown  in  this  rule  because  of 
noncompliance  with  the  revised 
floodplain  management  criteria  of  the 
NFIP.  If  FEMA  receives  documentation 
that  the  community  has  adopted  the 
required  revisions  prior  to  the  effective 
suspension  date  given  in  this  rule,  the 
community  will  not  be  suspended  and 
the  suspension  will  be  withdjawn  by 
publication  in  the  Federal  Register. 

EFFECTIVE  DATE:  As  shown  in  fifth 
column. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration, 
Federal  Center  Plaza,  500  C  Street  SW.. 
Room  416,  Washington,  DC  20472,  (202) 
640-2717. 

SUPPLEMENTARY  INFORMATION:  The 

NFIP  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  fioodplain  management 
measures  aimed  at  protecting  hves  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4C22),  prohibits  flood  insurance 
coverage  as  authorized  under  the  NFIP 
(42  U.S.C.  4001 -il28)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  floodplain 
management  measures  with  effective 
enforcement  measures. 

On  August  25, 1986,  FEMA  published 
a  final  rule  in  the  Federal  Register  that 
revised  the  NTIP  floodplain  management 
criteria.  The  rule  became  effective  on 
October  1, 1986.  As  a  condition  for 
continued  eligibiHty  in  the  NFIP,  the 
criteria  at  44  CFR  60.7  require 
communities  to  revise  their  floodplain 
management  regulations  to  make  them 
consistent  with  any  revised  NFIP 
regulation  within  6  months  of  the 
effective  date  of  that  revision  or  be 
subject  to  suspension  from  participation 
in  the  NFIP. 

The  communities  Hsted  in  this  notice 
have  not  amended  or  adopted  floodplain 
management  regulations  that 
incorporate  the  rule  revision. 
Accordingly,  the  communities  are  not 
compliant  with  NFIP  criteria  and  will  be 
suspended  on  the  effective  date  shown 
in  this  final  rule.  However,  some  of 
these  communities  may  adopt  and 
submit  the  required  documentation  of 
legally  enforceable  revised  floodplain 
management  regulations  after  this  rule  is 
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published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  conununities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

The  Administrator  finds  that  notice 
and  public  procedures  under  5  U.S.C. 
533(b]  are  impracticable  and 
unnecessary  because  commimities  listed 
in  this  Hnal  rule  have  been  adequately 
notiHed.  Each  community  receives  a  90- 
and  30-day  notiHcation  addressed  to  the 
Chief  Executive  Officer  that  the 

§64.6    List  Of  Eligttile  Communities. 


community  will  be  suspended  unless  the 
required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  FEMA, 
hereby  certifies  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  fioodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 


significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  adopt 
adequate  floodplain  management 
measures,  thus  placing  itself  in 
noncompliance  with  the  Federal 
standards  required  for  community 
participation. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance  and  floodplains. 

PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


state 


Community  Name 


Texas 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do „. 

Do 

Do 

Aiat)ama 

Florida 

Do 

Kentucky 

Do 

Do 

North  Carolina .. 

Do 

Do 

Do 

Do 

South  Carolina.. 

Do „.. 

Tennessee 

Do 

Do 

Do 

Do 

New  York 

Do- 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 


Unincorporated  areas.- 

Kountze,  city  of 

La  Vemia,  (^  of 

Ladonia,  city  ot 

Lake  Ransom  Canyon,  village  of.. 

Marfa,  city  of 

Morton,  city  of 

Nash,  city  of 

Needville,  town  of 

Unincorporated  areas 

Normangee,  city  of 

Primera,  town  of 

Reno,  city  of 

San  Diego,  city  of 

Seagraves,  6ty  of „ 

Shamrock,  city  of 

Shepherd,  city  of 

Tenehe,  city  of 

Trinidad,  city  of 

Trinity,  city  of 

Tuscola,  city  of 

Valentine,  town  of 

Warren  City,  city  of 

Taliassee,  town  of 

Pahokee,  city  of 

Pembroke  Park,  town  of 

Unincorporated  areas 

South  Shore,  city  of 

Tayhx  Mill,  city  of 

Kill  DevH  Hills,  town  of 

Unincorporated  areas 

Kinston,  city  of 

Bayboro,  town  of 

Vandemere,  town  of 

Port  Royal,  town  of 

Sullivans  Island,  township  of 

Unincorporated  areas 

Rockwood,  city  of 

Unincorporated  areas „ 

do 

Tazewell,  city  of 

Poquott  village  of ...... 

Alabama,  town  of , 

Amsterdam,  city  of , 

Ancram,  town  of 

Arkport,  village  of , 

Baflston  Spa,  village  of 

Black  Brook,  town  of , 

BoonviHe,  town  of 

Bradford,  town  of 

Broadalbin,  village  of 

Canastota,  village  of 

Cazenoria,  village  of 


County 


Kir>ney 

Hardin 

Wilson 

Fannin 

Lubbock 

PreskJto 

Cochran 

Bowie 

Fort  Bend 

Newton 

Leon 

Cameron 

Lamar 

Duval 

Gaines 

Wheeler 

San  Jacinto.. 

Shelby 

Henderson... 

Trinity 

Taykx 

Jeff  Davis 

Gregg 

Tallapoosa ... 
Palm  Beach . 

Broward 

Rowan 

Greenup 

Kenton 

Dare 

Lenoir 

do 

Pamlico 

do 

Beaufort 

Charleston 

Roane 

do 

Rutherford 

Sumner 

Claiborne 

Suffolk 

Genessee 

Montgomery.. 

Columbia 

Steuben 

Saratoga 


Community 
No. 


CUnton. 

Onekla 

Steuben... 

Fulton 

Madison... 
do 


481176 
480845 
481050 
480811 
481577 
481493 
480127 
480058 
480820 
480499 
480436 
481198 
481254 
481199 
480239 
480656 
480554 
481006 
480333 
481033 
481017 
481131 
480840 
010069 
120219 
120052 
210203 
210091 
210246 
375353 
370144 
370145 
370183 
370438 
450028 
455418 
470267 
475443 
470165 
470349 
475449 
361518 
361067 
360440 
361312 
360763 
360710 
361309 
360519 
361207 
361128 
360393 
360394 


Effective  date 


Sept  2,  1988. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Sept  16,  1988. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
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state 


Community  Name 


County 


Commonrty 
No. 


Effective  date 


Do... 
Do... 
Do... 
Do... 
Do... 
Do... 
Do... 
Do... 
Do... 
Do... 
Do.- 
Do... 
Do.. 
Do... 
Do.. 
Do.. 
Do.. 
Do.. 
Do.. 
Do.- 
Do.. 
Do.. 
Do.. 
Do.. 
Do.. 


Centre  Island,  vHlage  of 

Clioton.  town  of 

Deposit  village  of 

East  Otto,  town  of 

Fair  Haven,  village  of 

Fort  Edward,  village  of - 

Getinesville,  village  of 

Gallatin,  town  of 

Grafton,  town  of 

Grarxl  View-orvHudson,  village  of. 

Greenport,  vHlage  of 

Hannit>al,  village  of 

Hardenlxirgfi,  town  of 

Herkimer,  village  of 

Homell,  city  of 

Homellsville,  town  of 

Huntington,  town  of 

Huntington  Bay,  village  of 

Islip,  town  of 

Jackson,  town  of 

Madison,  town  of 

MartinslHirg,  town  of 

Morristown,  village  of 

New  Castle,  town  of 

Orangetown,  town  of 


Nassau 

Dutchess.- 

Delaware 

Cattaraugus 

Cayuga 

Washington.... 

Wyoming 

Columtxa 

Rensselaer 

Rockland 

Suffolk 

Oswego 

Ulster 

Herkimer 

Steuben 

do 

Suffolk 

do 

do 

Washington.... 

Madison 

Lewis 

St.  Lawrence.. 
Westchester... 
Rockland 


360461 
361334 
360043 
360067 
360109 
361536 
361511 
361316 
361150 
360680 
361004 
360652 
361578 
360306 
360776 
360777 
360796 
361543 
365337 
361444 
361292 
360372 
360706 
360921 
360689 


Do 
Do 
Do 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do 
Do 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do 
Do 
Do. 
Do. 
Do 
Do 


Issued;  August  28. 1988. 
Harold  T.  Duryee, 

Administrator,  Federal  Insurance 

A  dministration. 

(FR  Doc.  88-19988  Filed  9-1-68;  8:45  am] 

BILUNG  OOX  6718-03-M 

44  CFR  Part  67 
[Docket  No.  FEMA-6906] 

Final  Flood  Elevation  Determinations; 
Arizona;  Correction 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
Notice  of  Final  Flood  Elevation 
Determinations  of  base  (100-year)  flood 
elevations  previously  published  at  53  FR 
19795  on  May  31, 1988.  This  correction 
notice  provides  a  more  accurate 
representation  of  the  flood  hazards  in 
the  unincorporated  areas  of  Mohave 
County,  Arizona,  because  it  reflects 
revisions  made  to  the  FIRM  to  remove 
the  base  (lOG-year)  flood  elevations 
along  the  Colorado  River. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  L.  Matticks,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2767. 
SUPPLEMENTARY  INFORMATION: 
According  to  information  developed  by 
the  U.S.  Bureau  of  Reclamation  for  the 
Colorado  River  Floodway  Task  Force, 
the  flood  elevations  on  the  Colorado 
River  may  be  significantly  lower  than 
previously  predicted.  As  a  result,  the 


Federal  Emergency  Management 
Agency  has  determined  that  the  base 
(100-year)  flood  elevations  previously 
determined  for  the  Colorado  River  in  the 
unincorporated  areas  of  Mohave 
County,  Arizona,  should  be  retracted. 
Therefore,  the  Agency  hereby  gives 
notice  of  the  correction  to  the  Notice  of 
Final  Determinations  of  base  flood 
elevations  for  selected  locations  in 
Mohave  Coimty  previously  published  at 
53  FR  19795  on  May  31, 1988,  in 
accordance  with  section  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980,  which  added  1363 
to  the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448),  42  U.S.C.  4001-4128,  and  44  CFR 
Part  67). 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Floodplains. 

The  final  base  (100-year)  flood 
elevations  for  selected  locations  in 
Arizona  are  correctly  revised  to  read  as 
follows: 

Final  Base  (100-Year)  Flood  Elevations 


Source  ol  Hooding  am)  location 


jl»Depth 
in  leet 
at)cve 
ground 

Eleva- 
tion in 

teel 
(NGVD) 


Mohave  County  (unincorporated  areas)  (FEMA 
Docket  No.  6906) 

Topoch  Marsh: 
Entire  area - 


Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
Administration. 

Issued:  August  29, 1988. 

[FR  Doc.  88-19987  Filed  9-1-88;  8:45  am] 

BILUNG  CODE  671S-03-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  542 

[APO  2800.12  CHGE  58] 

General  Services  Administration 
Acquisition  Regulation;  Novation 
Agreements 

AGENCY:  Office  of  Acquisition  Policy, 
GSA. 

ACTION:  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  Chapter  5  (APD  2800.12),  is 
amended  by  adding  subpart  542.12  to 
establish  a  uniform  policy  for  processing 
novation  agreements  for  GSA  contracts 
that  were  set  aside  for  small  business. 
The  intended  effect  is  to  ensure  uniform 
handling  of  requests  to  recognize  third- 
party  successors  in  interest  to  GSA 
contracts. 

EFFECTIVE  DATE:  September  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ida  Ustad,  Office  of  GSA 
Acquisition  Policy  and  Regulations  on 
(202)  566-1224. 
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SUPPLEMENTARY  INFORMATION: 

EackgnHind 

The  General  Services  Administration 
(GSA)  published  GSAR  Notice  5-264  in 
the  Federal  Register  (53  FR  26092)  on 
July  11, 1988,  inviting  comments  from 
interested  parties.  Public  comments 
received  supported  the  proposal  or  did 
not  object  to  its  prospective  application. 
Comments  received  from  various  ofiices 
within  GSA  have  been  reviewed, 
reconciled,  and  incorporated  when 
appropriate,  in  the  final  rule. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (0MB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Execntive  Order  12291.  The 
exemption  applies  to  this  rule.  The  GSA 
indicated  in  GSAR  Notice  5-264  that  this 
rule  may  have  an  economic  effect  on  a 
substantial  number  of  small  entities  and 
invited  comments  from  the  public.  No 
comments  were  received  on  the  impact 
of  the  proposed  rule.  The  final 
regulatory  flexibility  analysis  which  is 
available  from  the  office  identified 
above  indicates  that  when  a  request  to 
process  a  novation  agreement  is 
processed  under  FAR  42.12  the  rule  may 
affect  small  business  firms  that  have 
been  awarded  contracts  under  the  small 
business  set-aside  program  and  large 
business  firms  who  are  successors  in 
interest  to  such  small  businesses.  During 
FY  87,  GSA  awarded  3,598  contracts 
valued  at  $197,004,000  to  small 
businesses  under  the  small  business  set- 
aside  program.  Historical  data  is  not 
maintained  that  would  identify  how 
many  requests  to  process  novation 
agreements  involve  a  transfer  from  a 
small  business  to  a  large  business.  The 
rule  will  have  a  beneficial  impact  in  that 
it  will  preserve  the  integrity  of  the  small 
business  set-aside  program.  However, 
the  rule  may  also  have  a  detrimental 
impact  from  the  perspective  of 
individual  small  business  firms  because 
it  would  adversely  impact  them  by 
reducing  the  value  of  their  assets  in  the 
event  of  a  sale  of  all  or  part  of  their 
assets  to  a  large  business  concern.  This 
rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

List  of  Subjects  in  48  CFR  Part  542 

Government  procurement. 

PART  542— CONTRACT 
ADMINISTRATION 

1.  The  authority  citation  for  48  CFR 
Part  542  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 


2.  The  table  of  contents  for  Part  542  is 
amended  by  adding  Subpart  542.12  to 
read  as  follows: 

Subpart  542.12— Novation  and  Chango-of- 
Nam*  Agreanwnts 

Sec. 

542.1203    Processing  agreements. 

3.  Subpart  542.12  is  added  to  read  as 
follows: 

Subpart  542.12 — Novation  and 
ChangeK}f-Name  Agreements 

542.1203    Processing  agreements. 

In  determining  whether  it  is  in  the 
Government's  interest  to  recognize  a 
successor  in  interest  under  FAR  42.12, 
the  contracting  officer  shall  consider,  in 
addition  to  information  provided  by 
affected  contracting  and  contract 
administration  offices,  information 
provided  by  the  agency  small  business 
technical  advisor  where  the  contract 
was  awarded  to  a  small  business  under 
a  small  business  set-aside  and  the  third- 
party  successor  is  a  large  business. 
Under  the  following  conditions  the 
contracting  officer  should  refuse  to 
recognize  the  successor  and  nonconcur 
in  the  transfer  of  the  contract(s):  (a) 
There  is  adequate  reason  to  believe  that 
the  transaction  is  intended  to 
circumvent  the  requirements  and 
objectives  of  the  small  business 
program,  or  (b)  the  contract  involved  is 
a  multiple  award  schedule  (MAS) 
contract  and  other  MAS  small  business 
contracts  exist  for  the  same  special  item 
number(s).  If  the  MAS  contract  Involves 
both  set-aside  and  non-set-aside  special 
item  numbers,  the  contracting  officer 
shall  cancel  that  part  of  the  contract 
related  to  the  set-aside  items  and 
process  the  novation  request  for  the 
non-set-aside  items  under  FAR  42.12. 

Dated:  August  19, 1988. 

Patricia  A.  Szervo, 

Associate  Administrator  for  Acquisition 
Policy. 

[FR  Doc.  88-20007  Filed  9-1-^;  8:45  am) 

BILLING  CODE  SS20-«1-M 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  204  and  252 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Contract  Reporting 

agency:  Department  of  Defense  (DoD). 
action:  Final  rule. 

summary:  The  Defense  Acquisition 
Regulatory  (DAR)  Council  has  approved 
revisions  to  DFARS  Subpart  204.6  and 
DD  Forms  350  and  1057.  Much  of  the 


redesign  pertains  to  the  data  elements 
that  were  previously  added  to  Part  E  of 
the  DD  Form  350  for  fiscal  year  1988. 
These  revisions  do  not  have  a 
significant  effect  beyond  the  internal 
operating  procedures  of  the  Department 
of  Defense  and  publication  for  public 
comment  is  not  required. 

EFFECTIVE  DATE:  October  1, 1988. 

FOH  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council.  (202)  697-7286. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Effective  October  1, 1988.  contract 
reporting  will  be  accomplished  using 
revised  forms  DD  Form  350  and  DD 
Form  1057.  Extensive  revisions  have 
been  made  to  the  two  forms  and  to 
DFARS  Subpart  204.6.  Much  of  the 
redesign  pertains  to  the  data  elements 
that  were  previously  added  to  Part  E  of 
the  DD  Form  350  for  fiscal  year  1988. 

In  addition  to  changes  to  the  forms, 
the  instructions  in  DFARS  Subpart  204.6 
have  been  extensively  revised.  In  some 
cases,  the  instructions  have  been 
changed  for  clarity  or  simplification 
without  a  corresponding  change  to  the 
forms.  The  numbering  of  subsections 
within  204.671-5  and  204.672-5  has  been 
revised  to  simplify  text  search  and 
reference. 

Four  additional  data  elements  have 
been  added  (items  B4,  B5E,  B5F,  B5G)  to 
capture  data  regarding  Taxpayer 
Identification  Numbers  at  a  future  time. 
These  data  elements  are  to  be  left  blank 
until  further  regulations  are  issued.  The 
corresponding  text  at  204.671-5  is 
reserved. 

A  new  data  element  (D4E)  concerns 
the  percent  of  premium  associated  with 
special  treatment  for  disadvantaged 
businesses  and  institutions. 

Orders  under  Federal  Schedules  and 
under  another  agency's  contract  have 
been  revised  in  Item  B13,  Kind  of 
Contracting  Action,  and  changes  should 
be  noted  at  Item  C2,  Reason  Not 
Synopsized;  Item  C5.  Type  of  Contract; 
Item  C13C,  Place  of  Manufacture:  and 
Item  Dl,  Type  of  Business.  Item  D4, 
Preference  Program,  is  a  restructuring 
for  reporting  of  preference  programs  and 
Item  El  is  a  relocation  of  Consulting 
Service  Contract. 

Various  other  report  elements  have 
been  simplified  or  clarified,  and  clauses 
have  been  restructured  at  252.204. 

Coverage  regarding  Distribution  of 
Defense  Subcontracts  Placed  Overseas, 
formerly  at  204.670-4,  has  been 
restructured  and  relocated  at  204.674. 
The  clause  at  252.204-7005  has  also  been 
restructured. 
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With  respect  to  awards  of  $25,000  and 
less,  revisions  have  been  made  to  be 
consistent  with  the  data  collected  on  the 
DD  Form  350  and  in  the  Federal 
Procurement  Data  System. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Pub.  L  m-577 
and  publication  for  public  comment  is 
not  required.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply.  However, 
comments  from  small  entities 
concerning  the  affected  DFARS  Subpart 
will  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
DFARS  Case  88-810D  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501. 

List  of  Subjects  in  48  CFR  Parts  204  and 
252 

Government  procurement. 

Owen  L  Green  III, 

Acting  Executive  Secretary.  Defense 
Acquisition  Regulatory  Council. 

Therefore.  48  CFR  Parts  204  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  204  and  252  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202.  DoD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 

PART  204— ADMINISTRATIVE 
MATTERS 

2.  Subpart  204.6  is  revised  to  read  as 
follows: 

Subpart  204.6— Contract  Reporting 

Sec. 

204.601    Record  requirements. 

204.670-1    Scope. 

204.670-2    Definitions. 

204.670-3    Solicitation  provisions  and 

contract  clauses. 
204.67O-4    Numbering  of  subpart. 

204.671  Individual  contracting  action  report 
(DD  Form  350). 

204.671-1    Scope. 

204.671-2    Purpose. 

204.671-3    Applicability  and  coverage. 

204.671-4    Due  date  and  distribution. 

204.671-5    Instructions  for  completion  of  DD 

Form  350. 
204.671-6    Instructions  for  preparing 

magnetic  tape  of  DD  Form  350  actions, 

DD-P&L  (M)  1014. 

204.672  Monthly  contracting  summary  of 
actions  $25,080  or  less  (DD  Form  1057). 

204.672-1    Scope. 

204.672-2    Applicability  and  coverage. 


Set 

204.672-3    Due  date  and  distribution. 

204.672-4    Definitions. 

204.672-5    Instructions  for  completion  of  the 

DD  Form  1057. 
204.672-6    Instructions  for  preparing 

magnetic  tape  of  DD  Form  1057  actions. 

DD-P&L(M)1015. 

204.673  Record  of  weighted  guidelines 
method  application  (DD  Form  1547). 

204.674  Overseas  distribution  of  defense 
subcontracts  (DD  Form  2139). 

204.674-1     Definition. 
204.674-2    Purpose. 
204.674-3    Contract  clause. 

Subpart  204.6— Contract  Reporting 

204.601    Record  requirements. 

(a)  The  Defense  Contract  Action  Data 
System  (DCADS)  meets  the  record 
retention  requirements  of  FAR  4.601. 

(d)  The  information  required  to  be 
transmitted  to  the  Federal  Procurement 
Data  System  shall  be  transmitted  by 
Washington  Headquarters  Services  via 
the  DCADS  based  on  feeder  reports  (DD 
Forms  350  and  1057)  submitted  to  it  by 
the  Departments. 

204.670-1    Scope. 

This  section  prescribes  uniform 
reports  which  are  required  to  be 
prepared  by  purchasing  and  contract 
administration  offices  in  order  to  meet 
the  requirements  of  the  Federal 
Procurement  Data  System  and  the 
DCADS,  and  to  provide  management 
with  necessary  information  to  help 
formulate,  change  or  measure  the 
effectiveness  of  acquisition  policy. 

204.670-2    Definitions. 

As  used  in  204.671  and  204.672,  the 
following  terms  have  the  meanings 
stated  below: 

"Commercial  and  Government  Entity 
(CAGE)  Code"  means: 

(a)  A  code  assigned  by  the  Defense 
Logistics  Services  Center  (DLSC)  to 
identify  a  contractor  or  manufacturer;  or 

(b)  A  code  assigned  by  a  member  of 
the  North  Atlantic  Treaty  Organization 
(NATO)  and  maintained  by  DLSC;  or 

(c)  One  of  the  above  codes  used  in 
subpart  204.6  to  identify  contractors. 

"Contract  Administration  Office" 
means  the  office  which  awards  or 
executes  a  contracting  action  as  defined 
below,  when  such  action  is 
accomplished  by  an  ACO  on  behalf  of 
the  Contracting  Officer  who  assigned 
contract  administration  responsibility  to 
that  office.  This  includes  actions  taken 
by  a  TCO  relating  to  the  settlement  of 
terminated  contracts. 

"Contracting  Action"  means  any 
written  action  obligating  or  deobligating 
fimds  in  connection  with  the  purchasing, 
renting,  leasing,  or  otherwise  obtaining 
supplies,  services,  or  construction.  The 


term  includes:  preliminary  contractual 
instruments;  letter  contracts;  definitive 
contracts,  including  notices  of  award; 
purchase  orders;  BPA  calls;  job  orders; 
task  orders;  delivery  orders;  contigency 
orders;  administrative  notices; 
communication  services  authorizations 
(CSA's);  production  lists;  priced 
exhibits;  other  orders  under  existing 
contracts;  and  contract  modifications 
such  as  change  orders  or  agreements, 
supplemental  agreements,  funding 
changes,  option  exercises,  and  notices  of 
termination  or  cancellation. 

"Contracting  Office"  means  any  office 
which  awards  or  executes  a  contracting 
action  when  that  action  is  accomplished 
by  the  Contracting  Officer.  Included  in 
the  term  are  activities  which  place 
orders  against  DoD  contracts,  against 
another  agency's  contract,  or  against 
Federal  Supply  Schedules,  when  such 
action  is  not  taken  in  conjunction  with 
an  assigned  contract  administration 
responsibility. 

"Nonprofit  Institution"  means  any 
corporation,  foimdation,  trust,  or 
institution  not  organized  for  profit,  no 
part  of  the  net  earnings  of  which  inure  to 
the  benefit  of  any  private  shareholder  or 
individual.  Included  are  educational  and 
scientific  institutions  of  a  nonprofit 
nature,  and  state,  local,  and  other  non- 
Federal  Government  agencies. 

"United  States  and  Outlying  Areas"  is 
defined  by  Federal  Information 
Processing  Standard  Publication  (FIPS 
PUB)  55-2,  Guideline:  Codes  for  Named 
Populated  Places,  Primary  County 
Divisions,  and  Other  Locational  Entities 
of  the  United  States  and  Outlying  Areas. 
Included  are  American  Samoa,  the 
Federated  States  of  Micronesia,  Guam, 
the  Marshall  Islands,  the  Northern 
Mariana  Islands,  the  Trust  Territorj  of 
Palau,  Puerto  Rico,  the  U.S.  Minor 
Outlying  Islands  and  the  Virgin  Islands 
of  the  U.S. 

204.670-3    Solicitation  provisions  and 
contract  clauses. 

(a)  Contractor  Establishment  Code. 
The  contracting  officer  shall  insert  in 
solicitations  exceeding  the  small 
purchase  limit  the  provision  at  252.204- 
7004  when  it  is  appropriate  to  request 
the  offeror  to  supply  his  Contractor 
Establishment  Code. 

(b)  Contractor  and  Government  Entity 
(CAGE)  Codes.  CAGE  is  the  umbrella 
term  for  DoD  assigned  codes  used  to 
identify  commercial  and  government 
activities.  CAGE  codes  have  also  been 
known  in  the  past  as  Federal  Supply 
Codes  for  Manufactiu-ers  (FSCM), 
Federal  Supply  Codes  for 
NonManufacturers  (FSCNM),  MILSCAP 
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codes,  H-4  codes,  H-8  codes,  or  other 
terms. 

(1)  The  contracting  officer  shall  insert 
the  provision  at  252.201-7007  when  it  is 
appropriate  to  request  the  offeror  to 
supply  its  CAGE  code. 

(2)  The  contracting  officer  shall  assist 
the  offeror  in  obtaining  the  required 
CAGE  code(s). 

(3)  Prospective  offerors  may  not  be 
denied  a  solicitation  or  bid  set  because 
the  offeror  does  not  have  a  CAGE  code. 

204^70-4    Numbering  of  subpart 

The  numbering  in  this  subpart  differs 
from  the  standard  DFARS  numbering 
system  in  that  the  principal  subdivisions 
within  subsections  204.671-5  and 
204.672-5  pertain  to  the  parts  of  DD 
Form  350  or  the  section  of  DD  Form 
1057.  These  subdivisions  are  further 
segmented  by  reference  to  the  report 
item  or  line  number.  Where  appropriate, 
there  is  further  segmentation  by  code 
descriptors.  This  provides  for  ease  in 
identifying  coverage  for  a  speci^c  item 
and  entry  code.  For  example,  204.672- 
5{b)  Item  B13  Code  1  readily  identifies 
the  citation  as  belonging  to  Code  1  of 
Item  B13  of  Part  B  of  the  DD  Form  350. 

204.671    IndMdual  contracting  action 
report  (DD  Rmin  350)w 

204.671-1    Scope. 

This  section  prescribes  the  reporting 
on  DD  Form  350  of  individual 
contracting  actions  in  excess  of  $25,000. 
This  reporting  requirement  has  been 
assigned  Report  Control  Symbol:  DI>- 
P&L(M)1014. 

204.671-2    PurpoM. 

The  DD  Form  350  is  used  to  collect 
data  on  contract  placnnent  statistics 
within  DoD.  The  data  gathered  by 
means  of  the  DD  Form  350  are  used  for 
reporting  the  size  and  distribution  of 
DoD  contracting  actions;  types  of 
contracts  used;  numbers  and  amount  of 
contracts  placed  with  categories  of 
contractors  such  as  small,  small 
disadvantaged,  and  women-owned 
small  business  concerns;  the  extent 
competed  and  other  essential  facts 
about  contract  actions  over  $25,000 
written  by  DoD.  In  many  respects,  the 
data  summarized  from  the  DD  Form  350 
are  used  to  measure  the  efficiency  and 
adequacy  of  the  way  in  which  the  DoD 
acquisition  program  is  executed.  The 
data  serve  as  the  basis  for  interna)  DoD 
reports  as  well  as  reports  to  other 
departments  of  the  executive  branch. 
Congress,  GAO  and  others.  The  data 
frequently  provide  a  basis  for  new  or 
revised  acquisition  policies.  Therefore,  it 
is  most  important  that  accurate  and 
complete  data  be  reported  in  a  timely 
maimer  through  the  DD  Form  350. 


204.671-3    Applicability  and  coverage. 

(a)  DD  Form  350  consists  of  6  parts. 
Part  A  identifies  the  report  and  the 
reporting  activity.  Part  B  identifies  the 
transaction:  contract  number, 
contractor,  dollars,  product,  etc.  Part  C 
gathers  data  concerning  contracting 
procedures,  labor  statute  requirements 
and  contracting  methodology.  Part  D 
gathers  data  relating  to  the  various 
Socioeconomic  programs  to  which  DoD 
acquisitions  are  subject.  Part  E  is  set 
aside  for  departmental  or  higher 
authority  use.  Part  F  identifies  the 
cognizant  reporting  official. 

(b)  DD  Form  350  shall  be  prepared  for 
each  contracting  action  obligating  or 
deobligating  more  than  $25,000  which  is 
executed  by  a  Component  of  the 
Department  of  Defense  except  as 
indicated  in  (d)  below.  At  the  option  of 
the  headquarters  of  the  Departments, 
contracting  offices  shall  submit  an 
automated  record  in  lieu  of  a  hardcopy 
DD  Form  350.  The  contract  file  shall 
contain  the  hardcopy  DD  Form  350,  an 
automated  facsimile  or  an  electronic 
equivalent  as  directed  by  the 
headquarters  of  the  Departments  for 
each  individual  contracting  action  in 
excess  of  $25,000. 

(c)  Multiple  reports  are  required  for  a 
single  action  when  both  the  Foreign 
Military  Sales  Program  and  other 
programs  are  involved  (see  204.671-6{b), 
Item  B9).  Multiple  reports  may  be 
required  if  more  than  one  type  of 
contract  is  involved  (see  204.671-5{c) 
Item  C5(i)). 

(d)  DD  Form  350  shall  not  be  prepared 
for  the  following  contracting  actions: 

(1)  Transactions  which  cite 
nonappropriated  funds,  such  as  funds 
belonging  to  the  Army  and  Air  Force 
Exchange  Service.  Funds  held  in  trust 
accounts  for  foreign  governments  shall 
be  treated  as  appropriated  funds. 

(2)  Transactions  for  purchase  of  land, 
or  rental  or  lease  of  real  property. 

(3)  Orders  from  GSA  Stock  and  the 
GSA  Consolidated  Purchase  Program. 

(4)  Transactions  which  involve 
Government  bills  of  lading  or 
transportation  requests. 

(5)  Grants  for  basic  research  with 
educational  institutions  and  other 
nonprofit  organizations. 

(6)  Orders  placed  against  indefinite 
delivery  contracts  entered  into  by  the 
Military  Sealift  Coousiand  or  orders 
against  indefinite  delivery  contracts  for 
petroleum  products  entered  into  by  the 
Defense  Fuel  Supply  Center  or  the 
Defense  General  Sui^ly  Center.  The 
estimated  value  of  the  orders  to  be 
placed  in  each  fiscal  year  against  each 
Mihtary  SeaEft  Command  contract  shall 
be  reported  on  a  separate  DD  Form  350 


in  the  appropriate  fiscal  year.  The  total 
estimated  value  of  the  orders  to  be 
placed  against  each  Defense  Fuel 
Supply  Center  contract  and  each 
Defense  General  Supply  Center  contract 
for  petroleum  and  petroleum  products, 
shall  be  reported  at  the  time  of  contract 
award. 

(7)  Awards  to  individuals  in  support 
of  dependent  schools,  e.g.,  principals 
and  teachers.  These  translations  shall 
be  consolidated  monthly  and  the 
cumulative  dollar  amount  reported  on  a 
single  DD  Form  350. 

(8)  Mihtary  Airlift  Command  awards 
for  international  airlift  services.  These 
actions  shall  be  reported  at  the  end  of 
each  operating  month  by  the  issuance  of 
one  master  DD  Form  350  for  each  airlift 
contract. 

(9)  Orders  placed  by  the  Services  for 
resale  items  in  excess  of  $25,000  against 
brand  name  contracts  entered  into  by 
the  Defense  Logistics  Agency  and 
published  in  Supply  Bulletin  Series  10- 
500.  Orders  under  each  such  contract 
shall  be  consolidated  monthly  by  the 
Services  and  cumulative  dollar  amounts 
reported  on  a  single  DD  Form  350  in 
accordance  with  departmental 
regulations.  DLA  activities  shall  submit 
individual  rather  than  consolidated 
reports. 

(10)  Vouchers  processed  by  the  U.S. 
Army  Contracting  Agency,  Europe 
(USACAE),  for  the  purchase  of  utilities 
from  municipalities,  such  as  gas, 
electricity,  water,  sewage,  steam,  snow 
removal,  and  garbage  collection.  These 
transactions  shall  be  consolidated 
monthly  and  the  cumulative  dollar 
amount  reported  on  a  separate  DD  Form 
350  in  accordance  with  departmental 
regulations. 

204.671-4    Due  date  and  distribution. 

(a)  I1ie  signed  original  of  each  DD 
Form  350,  or  electronic  equivalent,  shall 
be  forwarded  by  the  contracting  office 
within  3  working  days  after  the  date  on 
which  the  dollars  were  actuaUy 
obligated  or  deobligated  by  the 
contracting  office,  with  the  following 
exceptions: 

(1)  For  those  Defense  Fuel  Supply 
Center  major  petroleum  acquisitions 
which  result  in  multiple  awards,  the 
signed  original  of  the  DD  Form  350  shall 
be  forwarded  within  10  working  days. 

(2)  For  actions  executed  in  the  month 
of  September  only,  prescribed  due  dates 
may  be  extended  10  calendar  days  for 
the  forwarding  of  reports  m  order  to 
assure  complete  coverage  of  all 
contracting  actions  occuring  in  the  fiscal 
year  at  the  option  of  the  activity  set 
forth  in  204.671-4(d)  bdow. 
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(b)  Corrected  reports  shall  be 
distributed  in  exactly  the  same  manner 
as  original  reports. 

(c)  DD  Forms  350  shall  be  submitted 
as  unclassified  documents.  If  necessary, 
the  commodity  description  (Item  B12E} 
may  be  omitted  and  the  word 
"classified"  inserted  in  lieu  thereof.  In 
addition,  enter  9999  in  Items  B12A  and 
B12D  and  zeros  (000)  in  Item  B12C. 
Should  farther  modification  of  coding 
items  on  DD  Form  350  be  deemed 
necessary  for  seciuity  classification 
purposes,  tiie  appropriate  departmental 
offices  identified  in  (d)  below  shall  be 
contacted  for  special  instructions. 

(d)  Distribution  of  DD  Form  350  shall 
be  as  follows: 

(1)  Army  contracting  offices  (including 
Corps  of  Engineers  Civil  Works)  to:  US 
Army  Contracting  Support  Agency,  Attn: 
Contract  Support  Office  (SFRD-KS), 
Room  1C642,  the  Pentagon,  Washington, 
DC  20310-0103. 

(2)  Navy  contracting  offices  as 
directed  by  NAVSUP-024. 

(3)  Air  Force  contracting  offices  as 
directed  by  SAF/AQCX. 

(4)  Defense  Lc^istics  Agency 
contracting  offices  as  directed  by  HQ 
DLA. 

(5)  All  other  contracting  offices  of  the 
Department  of  Defense  shall  forward  the 
signed  originals  to  the  address  shown  in 
(d)(1)  above. 

(e)  Contractiiig  offices  shall  prepare 
DD  Fonn  350  for  contracting  actions  in 
excess  of  $25,000  which  are 
accomplished  by  contract 
administration  offices  and  are 
reportable  in  accordance  with  204.671-3. 
To  facUitate  such  reporting,  the  ACO  or 
TOC  shall  transmit  to  the  contracting 
office  00  whose  behalf  the  action  was 
taken  a  copy  of  the  contractual 
instrument  clearly  annotated  in  the 
heading  in  large  block  letters  as  the  "DD 
FORM  350  REPORTING  COPY"  within 
one  working  day  after  the  action  date. 
The  contracting  office  shall  prepare  and 
submit  the  DD  Form  350  within  3 
working  days  after  the  receipt  of  this 
"REPORTING  COPY. ' 

204.671-5    Instructions  for  completion  of 
DD  Form  SSa 

(a)  Part  A  of  DD  Form  350, 
Item  Al,  Type  of  Report. 

Code  0 — Original  Report.  Enter  this 
code  if  this  is  an  original  report 
(including  termination  actions)  and 
complete  sections  A  through  F  as 
appropriate. 

Code  1 — Cancelling  Report.  Enter  this 
code  if  it  is  necessary  to  cancel  a 
previously  submitted  report  in  its 
entirety  (i.e.,  the  report  should  not  have 
been  submitted),  or  if  there  was  an  error 


in  Item  A2.  A3  or  Bl  of  the  original 
report  To  cancel  a  refrart,  complete  only 
Items  Al,  A2,  A3,  and  Bl.  Code  1  shall 
not  be  used  for  termination  or 
cancellation  actions  (Item  B13  is  coded 
E,  F  or  G). 

Code  2 — Correcting  Report.  Enter  this 
code  if  it  is  necessary  to  correct  a 
previously  submitted  report  for  any 
error  other  than  in  Items  A2,  A3  and  Bl. 
Enter  the  same  codes  in  Items  A2,  A3, 
and  Bl  that  were  entered  on  the 
incorrect  report  and  correct  the  codes  in 
only  those  items  being  corrected.  Leave 
all  remaining  items  blank.  If  it  is 
necessary  to  change  Item  A2,  A3,  or  Bl 
regarding  a  previously  submitted  report, 
that  report  must  be  cancelled  and  a  new 
"original"  report  submitted  with  the 
correct  data. 

Item  A2,  Report  Number. 

(i)  Each  contracting  office  shall  assign 
to  DD  Forms  350  a  unique  4-position 
number  with  alpha  or  numeric 
characters.  If  more  than  one  activity 
within  a  contracting  office  utilizes  the 
same  reporting  office  code,  the 
contracting  office  shall  assign  separate 
blocks  of  munbers  to  each  such  activity 
in  order  to  prevent  duplication  of  report 
numbers. 

(ii)  If  Item  Al  is  coded  1  or  2  (a 
canceling  or  correcting  action],  then 
enter  the  report  number  assigned  to  the 
report  being  canceled  or  corrected. 

Item  A3,  Contracting  Office  Code. 
Enter  in  Item  A3  the  code  assigned  to 
the  contracting  office  in  accordance 
with  DoD  Procurement  Coding  Manual, 
Volume  III,  DoD  4105.81M. 

Item  A4,  Name  of  Contracting  Office. 
Enter,  in  the  space  provided,  sufficient 
detail  to  establish  the  identity  of  the 
contracting  office  submitting  the  report. 

(b)  Part  B.  DD  Form  350. 

Item  Bl.  Contract  Number.  Enter,  left 
justified,  either  the  Department  of 
Defense  contract  number  or,  for  orders 
under  contracts  awarded  by  other 
Federal  agencies,  the  contract  number  of 
that  Federal  agency. 

(i)  For  DoD  contracts,  enter  the  basic 
(13  alphanumeric  character) 
procurement  instrument  identification 
number  (PUN)  that  was  assigned  in 
accordance  with  204.70.  Contracts 
numbered  under  exceptions  permitted 
by  204.7001  shall  include  the 
identification  of  the  contracting  office 
and  the  fiscal  year  in  accordance  with 
204.7003-1  (a)  and  (b)  and  Appendix  N, 
plus  5  characters.  Do  not  enter  other 
supplementary  procurement  instrument 
numbers  as  part  of  the  contract  number, 
such  numbers  shall  be  entered  in  Item 
B2.  Also,  do  not  enter  dashes,  slants,  or 
similar  punctuation  marks,  and  do  not 


show  spaces  between  numbers  or  letters 
in  the  PIIN. 

(ii)  For  other  agency  contracts,  enter 
the  contract  number  of  the  federal 
agency  as  it  appears  in  the  contractual 
instrument,  except  that  spaces  between 
characters  shall  not  be  shown,  and 
dashes,  slants,  and  other  punctuation 
marks  shall  not  be  entered  (e.g.,  for  GS- 
OOS-27773.  enter  GS00S27773:  for  GP- 
16251  A,  enter  GP16251A,  etc.). 

Item  B2,  Modification.  Order  or  Other 
Supplementary  Procurement  Instrument 
Identification  Number.  If  applicable, 
enter  the  supplemental  procurement 
identification  number  (up  to  19 
characters)  that  was  assigned  in 
accordance  with  204.7004  or  other 
identification  jiermitted  by  204.7001. 
Usually  calls  and  orders  will  be 
assigned  a  four  position  number  in 
accordance  with  204.7004-4.  Usually  a 
modification,  including  a  modification  of 
a  call  or  order,  will  be  assigned  a  six 
position  modification  number  in 
accordance  Mrith  204.7004-3  or  204.7004- 
4(b)  respectively. 

Item  B3,  Action  Date.  Enter  the  year, 
month  and  day  when  a  mutually  binding 
agreement  was  reached.  This  shall  be 
the  effective  date  for  fiscal  obligation 
purposes.  As  a  general  rule,  this  occurs 
when  a  notice  of  award  or  fully 
executed  document  is  manually 
delivered  or  placed  in  the  mail  to  the 
contractor.  Eiater£ach  segment  as  a  2- 
digit  number.  Use  01  through  12  for 
January  through  December.  For 
example,  enter  2  January  1999  as  990102. 
For  contracts  awarded  in  one  fiscal  year 
and  not  effective  until  a  subsequent 
fiscal  year  because  they  are  contingent 
on  the  availability  of  funds  or  for  other 
reasons,  the  date  shall  be  the  date  of  the 
funds  availability. 

Item  B4,  Completion  Date.  Reserved. 

Item  B5,  Contractor  Identification 
Information.  The  Contractor  name  and 
codes  requested  in  the  items  BSA 
through  BSE  refer  to  the  contractor 
whose  name  and  address  appears  in  the 
contract  document.  For  contracts  placed 
with  the  Small  Business  Administration 
pursuant  to  the  Small  Business  Act, 
Public  Law  85-536,  section  8(a),  or 
orders  placed  against  a  contract 
awarded  by  another  agency,  enter  the 
name  and  codes  for  the  contractor 
establishment  which  will  be  performing 
under  the  contract.  For  Federal  Supply 
Schedule  orders,  enter  the  name  and 
codes  of  the  contractor  whose  name 
appears  on  the  schedule,  not  the  name 
and  codes  of  the  agent  to  whom  orders 
may  be  sent.  For  awards  to  the 
Canadian  Commercial  Corporation 
(CCC),  enter  the  name  and  codes  of  the 
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appropriate  CCC  office,  except  as  noted 
in  Item  B5B. 

Item  B5A,  Contractor  Establishment 
Code. 

(i)  Enter  the  9-position  Contractor 
Establishment  Code,  assigned  by  Dun  & 
Bradstreet,  that  identifies  the  contractor. 

(ii)  The  Contractor  Establishment 
Code  is  available  from  one  of  the 
following  sources: 

(A)  The  offeror's  response  to  the 
solicitation; 

(B)  If  not  provided  with  the  offer,  the 
successful  offeror  shall  be  contacted 
and  requested  to  supply  his  applicable 
Contractor  Establishment  Code; 

(C)  If  not  provided  by  the  successful 
offeror,  the  FPDC  Contractor 
Establishment  Code  file  Alphabetical 
Listing  shall  be  consulted. 

(D)  If  this  listing  has  no  entry  or  has 
multiple  Contractor  Establishment 
Codes  for  the  establishment,  the 
applicable  Contractor  Establishment 
Code  shall  be  obtained  by  contacting 
the  representative  at  the  following 
commercial  telephone  numbers:  215- 
776-4388/4389/4390/4391.  All  requesters 
should  provide  the  following 
information: 

Name  of  requesting  contracting  office; 
Contracting  office  location  (city/town; 

state/country); 
Contracting  office  area  code  and 

commercial  telephone  number; 
Name  of  individual  making  the  request; 
Total  number  of  requests,  if  more  than 

one;  and 
Contractor  establishment  name,  street 

address  (and/or  P.O.  Box),  city/town. 

state /country,  and  ZIP  code,  if 

applicable,  as  displayed  in  Items  B5C 

and  BSD. 

Item  B5B.  Commercial  and 
Government  Entity  (CAGE)  Code. 

(i)  Enter  the  5-position  code  assigned 
by  the  Defense  Logistics  Services  Center 
(DLSC)  that  identifies  the  Contractor 
plant  or  establishment. 

(ii)  For  awards  to  the  Canadian 
Commercial  Corporation  (CCC),  enter 
the  code  which  identifies  the  contractor 
establishment  performing  under  the 
contract. 

(iii)  The  CAGE  code  is  available  from 
one  or  more  of  the  following  sources: 

(A)  The  offeror's  response  to  the 
solicitation; 

(B)  The  bimonthly  H-8  publication 
issued  by  DLSC-JBDA,  Federal  Center, 
74  N.  Washington,  Battle  Creek,  MI 
49017-3084,  telephone  numbers: 
AUTOVON  932-4725.  FTS  522-4725, 
commercial  (616)  961-4725. 

(C)  On-line  access  to  the  CAGE  file 
through  the  Defense  Integrated  Data 
System  (DIDS); 


(D)  On-line  access  to  the  Defense 
Logistics  Agency  CAGE  file  through  the 
DLA  Network;  or 

(E)  Submission  of  a  DD  Form  2051, 
Request  for  Assignment  of  a  CAGE 
Code,  or  electronic  equivalent  to  DLSC- 
FBA  at  the  above  address.  It  is  the 
responsibihty  of  the  contracting  activity 
to  request  the  assignment  of  the  CAGE 
code  by  completing  Section  A  of  the  DD 
Form  2051 — Request  for  Assignment  of  a 
Commercial  and  Government  Entity 
(CAGE)  Code.  (See  53.303-70-DD-2051). 
The  prospective  contractor  will 
complete  Section  B  of  the  form.  The 
completed  form  will  be  submitted  by  the 
contracting  activity  to  DLSC-FBA  for 
processing  and  code  assignment  after  it 
has  verified  the  data  submitted  by  the 
contractor. 

(iv)  Questions  concerning  obtaining 
computer  tapes,  electronic  updates  or 
code  assignments  should  be  directed  to 
DLSC,  Attn:  DLSC-FBA,  telephone 
numbers:  AUTOVON  932-4358.  FTS 
522-4358,  commercial  (616)  961-4358. 

Item  B5C,  Contractor  name.  In  the 
space  provided,  enter  the  name 
(including  division  name)  of  the 
contractor. 

Item  B5D,  Contractor  address.  In  the 
space  provided,  enter  the  address  of  the 
contractor.  Include  street  address  (and/ 
or  P.O.  Box),  city/town,  state/country, 
and  ZIP  code,  if  applicable. 

Item  BSE,  Contractor's  Taxpayer 
Identification  Number  (TIN).  Reserved. 

Item  B5F,  Parent  TIN.  Reserved. 

Item  B5G,  Parent  Name.  Reserved. 

Item  B6,  Principal  Place  of 
Performance.  Principal  place  of 
performance,  in  general,  refers  to  the 
prime  contractor's  final  assembly  point 
of  a  manufactured  article,  construction 
site,  place  of  mining,  or  place  where  a 
service  is  performed  for  the 
Government,  including  military 
installations. 

(i)  If  more  than  one  location  is 
involved,  show  the  location  involving 
the  largest  dollar  amount  of  the 
acquisition.  Do  not  show  more  than  one 
location  in  Item  B6. 

(ii)  For  purchase  from  regular  dealers 
(FAR  22.601),  the  place  of  performance 
shall  be  the  dealer's  location  if  shipment 
is  made  from  stock,  or  the 
subcontractor's  location  if  shipment  is 
made  from  a  subcontractor's  plant. 

(iii)  For  construction  contracts,  report 
the  actual  site  of  construction. 

(iv)  For  architect-engineering 
contracts,  report  the  planned  site  of  the 
construction. 

(v)  In  cases  where  the  places  of 
performance  will  be  varied  or  unknown, 
enter  the  home  office  location  of  the 
contraccoi. 


(vi)  Where  labor  surplus  area  set- 
aside  preference  is  given,  the  principal 
place  of  performance  shall  be  the  city 
and  state  of  the  area  which  determined 
the  preference. 

Item  B6A,  City  or  Place  Code. 

(i)  Where  the  place  of  performance  is 
in  the  U.S.  and  Outlying  Areas,  enter  the 
city  or  place  code  of  the  principal  place 
of  performance  from  FIPS  PUB  55-2.  If 
the  city  or  locality  is  not  listed,  find  the 
appropriate  county  in  FIPS  PUB  55-2 
and  enter  the  5-digit  place  code  for  the 
county.  For  Washington.  DC  enter  50000. 
It  may  be  necessary  to  refer  to  FIPS  55- 
2.  Paragraph  5.2.  Entry  Selection  With 
the  Aid  of  the  Class  Code,  to  ensure  that 
the  correct  city  or  place  code  is  chosen. 
The  class  code  must  be  used  in  addition 
to  the  place  code  in  many  instances  to 
correctly  identify  the  code  which  most 
accurately  identifies  the  place  of 
performance. 

(ii)  Leave  this  item  blank  for  foreign 
countries. 

Item  B6B,  State  or  Country  Code. 

(i)  Enter  the  numeric  state  code  for  the 
U.S.  and  Outlying  Area.  FIPS  PUB  5-2, 
Codes  for  the  Identification  of  the 
States,  the  District  of  Columbia  and  the 
Outlying  Areas  of  the  United  States  and 
Associated  Areas,  or  FIPS  PUB  55-2 
may  be  used  for  the  identification  of 
states  and  state  equivalents  in  the 
United  States  and  Outlying  Areas. 

(ii)  Enter  the  alpha  country  code  from 
FIPS  PUB  10-3,  Countries. 
Dependencies,  Areas  of  Special 
Sovereignty,  and  Their  Principal 
Administrative  Divisions,  to  identify 
foreign  countries. 

Item  B6C.  City  or  Place/State  or 
Country  Names.  Enter  the  name  of  the 
principal  place  of  performance.  If  the 
location  is  the  same  as  for  Item  BSD, 
enter  the  word  "same".  Do  not  leave 
blank. 

Item  B7,  Type  of  Obligation.  This  item 
is  used  to  identify  the  nature  of  the 
amount  to  be  entered  in  Item  B8.  Enter 
Code  1  to  show  an  obligation;  Code  2  to 
show  a  deobligation. 

Item  B8.  Total  Dollars.  Enter  the  net 
amount  of  funds  obligated  or 
deobligated  by  the  contractual 
instrument  being  reported.  Enter  whole 
dollars  only. 

Item  B9.  Foreign  Military  Sale. 

(i)  If  only  part  of  a  contracting  action 
is  for  foreign  military  sales,  that  part  (if 
in  excess  of  $25,000)  shall  be  reported 
on  one  DD  Form  350,  and  the  other  part 
(if  in  excess  of  $25,000)  shall  be  reported 
on  a  second  DD  Form  350.  Any  part  of 
$25,000  or  less  shall  be  reported  on  the 
DD  Form  1057. 

(ii)  Enter  Code  Y  if  the  contracting 
action  is  under  foreign  military  sales 
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arrangements,  or  under  any  other 
arrangements  whereby  a  foreign  country 
or  international  organization  undertakes 
to  bear  the  cost  of  the  procurement.  If 
not,  enter  Code  N. 

Item  BIO,  Multiyear  Contract.  Enter 
Code  Y  if  this  report  concerns  multiyear 
contracting  for  supplies  or  services 
pursuant  to  FAR  17.1;  otherwise,  enter 
Code  N. 

Item  Bll.  Total  Multiyear  Value. 
Enter  the  estimated  multiyear  contract 
value  if  Item  BlO  is  coded  Y  and  Item 
B13  is  coded  1  or  3.  Enter  whole  dollars 
only.  Otherwise,  leave  this  item  blank. 

Item  312.  Principal  Product  or 
Service. 

Item  B12A.  FSC  or  Service  Code. 
Enter  a  Federal  Supply  Classification 
Code,  a  Research,  Development,  Test 
and  Evaluation  (RDT&E)  Code,  or  a 
Service  Code  in  accordance  with 
Section  I,  Volume  I  of  the  Department  of 
Defense  Procurement  Coding  Manual 
(DoD  4105.61M).  Each  DD  Form  350  must 
contain  a  4-character  entry  for  this  item. 
If  more  than  one  code  is  applicable  to 
the  action,  enter  the  one  that  best 
identifies  the  product  or  service 
representing  the  largest  dollar  volume  of 
acquisition. 

(i)  Research,  development,  test,  and 
evaluation  (RDT&E)  is  defined  in  FAR 
35.001.  Each  DD  Form  350  action  or 
RDT&E  shall  be  assigned  a  code 
beginning  with  the  letter  A  in 
accordance  with  Section  I,  Part  A  of  the 
referenced  coding  manual.  Do  not  assign 
RDT&E  codes  for  the  acquisition 
(including  rental  or  lease)  of  equipment, 
supplies,  or  services  separately 
purchased  in  support  of  RDT&E  work. 
Acquisition  of  services  or  supplies  that 
is  incidental  to  the  fulfillment  of  RDT&E 
work,  but  does  not  require  contractor 
RDT&E  performance,  shall  be  coded  in 
accordance  with  Parts  B  and  C,  Section  I 
of  the  referenced  coding  manual,  even 
though  such  purchases  are  in  support  of 
RDT&E  work  and  RDT&E  funds  are 
cited.  In  no  case  shall  RDT&E  codes  be 
assigned  for  orders  under  GSA  Federal 
Supply  Schedule  contracts. 

(ii)  Services.  All  services  (except 
RDT&E  actions)  and  lease  or  rental  of 
equipment  or  facilities  shall  be  coded  in 
accordance  with  Part  B,  Section  I  of  the 
referenced  coding  manual.  Each 
category  is  assigned  a  series  of  4- 
character  codes  for  specific  types  of 
services  and  construction. 

(iii)  Supply.  Acquisition  of  supply 
items  shall  be  assigned  a  Federal  Supply 
Classification  (all  numeric)  Code  from 
Part  C,  Section  I  of  Volume  I  of  the 
referenced  coding  manual.  The 
Department  of  Defense  Federal  Supply 
Classification  Cataloging  Handbooks 
H2-1.  H2-2.  and  H2-3  also  may  be  used 


as  a  reference  in  identifying  the  correct 
4-character  code.  Lease  or  rental  of 
equipment/facilities  should  be  coded  as 
a  service  in  accordance  with  Part  B, 
Section  I  of  the  referenced  coding 
manual. 

Item  B12B.  DD  Claimant  Program 
Code.  Enter  the  appropriate  code  that 
identifies  the  commodity  described  in 
Item  B12E.  Claimant  Program  Codes  are 
defined  in  Section  III,  Volume  I  of  the 
DoD  Procurement  Coding  Manual  (DoD 
4105.61M). 

(i)  If  more  than  one  code  is  applicable 
to  the  action,  enter  the  one  that  best 
identifies  the  product  or  service 
representing  the  largest  dollar  volume  of 
acquisition. 

(ii)  If  the  description  in  Item  B12E  is 
for  research  and  development,  the 
objective  of  the  research  and 
development  shall  control  the  Claimant 
Program  code  to  be  entered;  eg.,  if  the 
objective  of  the  research  and 
development  is  a  guided  missile,  enter 
Code  A20. 

(iii)  If  the  description  in  Item  B12E  is 
for  research  that  cannot  be  identified 
with  a  particular  claimant  program, 
enter  Code  SlO. 

(iv)  Contracts  for  ship  repair, 
inspection  and  repair  as  necessary 
(IRAN),  modification  of  aircraft, 
overhaul  of  engines,  and  like 
maintenance,  repair  or  modification 
services  shall  be  identified  with  a 
particular  claimant  program  where 
possible. 

(v)  Equipment  rental  (including  rental 
of  automated  data  processing  equipment 
(as  defined  at  Part  70))  and  utility 
services  shall  be  coded  SlO. 

(vi)  If  a  particular  claimant  program 
cannot  be  identified,  enter  Code  SlO  for 
services  or  code  C9E  for  supplies  or 
equipment. 

Item  B12C,  System  or  Equipment 
Code.  Enter  the  appropriate  weapons 
system  or  equipment  code  in  accordance 
with  Section  II,  Volume  I  of  the  DoD 
Procurement  Coding  Manual  (DoD 
4105.61M).  If  the  action  is  funded  by  the 
Strategic  Defense  Initiative  (SDI),  enter 
code  CAA  in  this  item  in  preference  to 
any  other  applicable  code.  If  more  than 
one  code  is  appUcable  to  the  action, 
enter  the  one  that  best  identifies  the 
product  or  service  representing  the 
largest  dollar  volume  of  acquisition.  If  a 
weapon  system  or  equipment  code  is  not 
applicable,  enter  3  zeros.  DLA  activities 
will  use  the  code  assigned  by  the 
sponsoring  Service. 

Item  BUD,  Standard  Industrial 
Classification  (SIC)  Code.  This  item 
identifies  the  SIC  of  the  procurement  (as 
opposed  to  the  SIC  of  the  Manufacturer 
or  Dealer).  Enter  the  SIC  Code  in  effect 
at  the  time  of  award  from  the  OMB 


Standard  Industrial  Classification 
Manual.  If  more  than  one  code  is 
applicable  to  the  action,  enter  the  one 
that  best  identifies  the  product  or 
service  representing  the  largest  dollar 
volume  of  acquisition. 

Item  B12E.  Name  or  Description. 
Enter  the  name  or  brief  description  of 
the  commodity  or  service.  When  the 
description  of  a  commodity  or  service  is 
classified,  enter  only  the  word 
"Classified";  however,  do  not  specify 
"Classified"  if  a  code  name,  such  as 
Minuteman,  Polaris,  Trident,  Pershing, 
etc.,  or  an  identifying  program  number 
e.g.,  WS-107A,  can  be  used  without 
classifying  the  report. 

Item  Bl3,  Kind  of  Contracting  Action. 

(i)  Enter  one  of  the  available  codes  as 
appropriate. 

(ii)  For  a  contract  action  which 
initially  funds  an  award  made  in  one 
fiscal  year  but  not  effective  until  a 
subsequent  fiscal  year  because  it  was 
contingent  on  the  availability  of  funds  or 
for  other  reasons,  enter  the  code  best 
describing  the  action. 

Code  1 — Initial  Letter  Contract.  Enter 
this  code  when  a  new  letter  contract  is 
executed.  For  a  letter  contract  which  is 
designated  as  a  modification  of  an 
existing  contract,  enter  Code  A. 

Code  2 — ^Definitive  Contract 
Superseding  Letter  Contract.  Enter  this 
code  when  applicable.  Enter  code  A  for 
a  definitive  modification  which 
supersedes  a  letter  contract  designated 
as  a  modification  of  an  existing  contract. 

Code  3 — Definitive  Contract 
(including  notice  of  award).  Enter  this 
code  when  the  first  binding  document  is 
the  instrument  containing  all  the  terms 
and  conditions  of  the  agreement.  Use 
this  code  for  definitive  contract  awards 
under  the  Small  Business 
Administration  8(a)  Program. 

Code  4 — Order  Against  DoD  Basic 
Ordering  Agreement.  Enter  this  code 
when  reporting  orders  against  basic 
ordering  agreements,  priced  exhibits 
and  production  lists  entered  into  by  a 
DoD  Component.  Use  Codes  A-G,  as 
appropriate,  for  modifications  of  such 
orders. 

Code  5 — Order  Against  DoD  Contract. 
Enter  this  code  when  reporting  orders 
against  indefinite  delivery  tj'pe 
contracts,  DLA  schedules,  job  orders, 
task  orders,  and  the  like  where  firm 
obligations  are  created  by  the  issuance 
of  such  documents  and  where  the  basic 
contract  was  awarded  by  a  DoD 
Component.  Use  this  code  for  orders 
place  against  DoD  contracts  with  the 
Small  Business  Administration  8(a) 
Program.  Also  use  this  code  for 
contracting  actions  placed  with 
workshops  for  the  blind  or  other 
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severely  handicapped.  Use  Codes  A-G, 
as  appropriate,  for  modifications  of  such 
orders. 

Code  6 — Order/Modification  Under 
Federal  Supply  Schedule.  Enter  this 
code  for  all  contracting  actions 
(including  modifications]  under  a 
Federal  Supply  Schedule  contract  (see 
FAR  8.401).  This  includes  contracting 
actions  against  Veterans  Administration 
Supply  Schedules,  GSA  ADP  Schedule 
contracts  and  GSA  Area  Contracts  for 
Utility  Services. 

Code  7 — Order  Against  Another 
Federal  Agency's  Contract.  Enter  this 
code  for  orders  against  a  contract 
awarded  by  another  Federal  agency, 
other  than  a  Federal  Supply  Schedule. 
Code  7  includes  modifications  and 
orders  against  contracts  written  by  the 
Government  Printing  Office,  Federal 
Prison  Industries,  Tennessee  Valley 
Authority,  or  the  Departments  of 
Treasury,  Agriculture  or  Energy. 

Code  8— Action  With  Another  Federal 
Agency.  Enter  this  code  for  all 
contracting  actions,  including 
modifications,  placed  directly  with 
another  Federal  Agency  where  the 
Federal  Agency  is  acting  as  the 
contractor.  Use  Code  7  for  orders  placed 
with  a  contractor  who  is  performing  on 
a  contract  written  by  another  Federal 
Agency. 

Code  A— Additional  Work.  New 
Agreement.  Enter  this  code  when 
additional  work  is  acquired  by  means  of 
a  bilateral  supplemental  agreement 
which  increases  the  scope  of  existing 
contracts,  including  letter  contracts. 

Code  B— Additional  Work,  Other. 
Enter  this  code  when  additional  work  is 
acquired  by  means  of  modification  to 
the  basic  contract  as  follows: 

(i)  Exercise  of  options  for  increased 
quantities  or  extended  performance. 

(ii)  Incremental  yearly  buys  under 
multiyear  contracts. 

(iii)  Amendments  to  letter  contracts, 
supplemental  agreements,  and  other 
modifying  actions  which  add  work  and 
are  made  pursuant  to  the  terms  of 
existing  contracts. 

Code  C — Funding  Action.  Enter  this 
code  for  amendments  to  letter  contracts 
and  other  contract  modifications  which 
do  not  change  the  scope  of  work  of  the 
existing  contract  but  obligate  or 
deobligate  funds.  This  includes,  by  way 
of  illustration,  incremental  funding 
(other  than  incremental  yearly  buys 
under  multiyear  contracts),  increasing 
the  estimated  cost  on  cost 
reimbursement  contracts,  and  repricing 
actions  covering  incentive  price 
revision,  and  economic  price 
adjustment.  Do  not  use  this  code  for  a 
modification  which  is  the  initial  citation 
and  obligation  of  funds  for  a  contract/ 


modification  awarded  in  one  fiscal  year 
but  not  effective  until  a  subsequent 
fiscal  year. 

Code  D — Change  Order.  Enter  this 
code  when  reporting  change  orders 
issued  pursuant  to  the  "Changes," 
"Differing  Site  Conditions,"  or  similar 
provisions  of  existing  contracts. 

Code  E — Termination  for  Default. 
Enter  this  code  for  termination  for 
default. 

Code  F — Termination  for 
Convenience.  Enter  this  code  for 
termination  for  convenience. 

Code  G — Cancellation.  Enter  this  code 
for  a  cancellation  action.  Do  not  use  this 
code  to  report  the  cancellation  of  a  DD 
Form  350.  (See  Item  Al). 

(c)  Part  C  of  DD  Form  350— The 
following  rules  apply  to  each  of  the 
items  listed  in  Part  C  of  DD  Form  350: 

(1)  If  Item  B9  is  coded  Y  or  Item  Bl3  is 
coded  8,  leave  all  items  in  this  Part  C 
blank. 

(2)  If  Item  B13  is  coded  1  through  4,  6 
or  A,  coding  of  all  items  in  this  Part  C 
shall  be  accomplished  in  accordance 
with  the  coding  instructions  for  that 
item. 

(3)  If  Item  813  is  coded  5,  enter  the 
same  code  in  each  item  in  Part  C  that 
was  reported  for  the  original  contract 
governing  this  transaction. 

(4)  If  Item  Bl3  is  coded  7.  completer 
Items  Cl.  C2.  C3,  C5,  C7.  C8,  C9,  ClO. 
C13A,  C13B  &  C13D  based  on 
information  obtained  from  the  agency 
which  awarded  the  initial  contract. 
Leave  Items  C4,  C6,  Cll  and  C13  blank. 
Complete  Item  Cl2  based  on 
information  in  the  contract  document. 

(5)  If  Item  B13  is  coded  B  through  G, 
the  correct  coding  is  controlled  by  the 
date  of  the  solicitation. 

(i)  For  solicitations  issued  prior  to  1 
April  1985  (pre-CICA).  leave  items  C6 
through  C9  blank  and  enter  the  same 
code  in  each  other  item  in  Part  C  that 
was  reported  for  the  original  contract 
governing  this  transaction. 

(ii)  For  solicitations  issued  on  or  after 
1  April  1985  (post-CICA),  enter  the  same 
code  in  each  item  in  Part  C  that  was 
reported  for  the  original  contract 
governing  this  transaction. 

(6)  If  the  code  representing  the 
original  action  is  no  longer  available,  the 
definition  of  the  original  code  has 
changed,  or  a  data  element  has  been 
added  to  the  system  after  the  original 
contract  report,  enter  the  most  accurate 
code  now  available. 

Item  Cl,  Synopsis. 

Code  Y — Enter  if  a  synopsis  of  the 
proposed  action  was  prepared  and 
transmitted  to  the  Commerce  Business 
Daily  in  accordance  with  FAR  5.2. 

Code  N— Enter  if  Code  Y  does  not 
apply  and  complete  Item  C2. 


Item  C2,  Reason  Not  Synopsized. 
Leave  blank  if  Item  Cl  was  coded  Y,  if 
not,  enter  the  appropriate  code. 

Code  A — The  action  was  not 
synopsized  due  to  urgency. 

Code  B — The  action  was  not 
synopsized  due  to  some  other  reason. 

Item  C3,  Extent  Competed.  Enter  the 
appropriate  code  shown  below. 

Code  A — Competed  Action.  Enter 
code  A  if  item  B13  is  coded  6  or  when 
any  of  the  following  conditions  apply: 

(i)  Competitive  procedures  were  used 
to  fulfill  the  requirement  for  full  and 
open  competition  (FAR  6.1); 

(ii)  Full  and  open  competition  was 
provided  for  after  exclusion  of  sources, 
in  order  to  establish/maintain 
alternative  sources  or  to  set  aside  a 
procurement  for  small  business  or  labor 
surplus  area  concerns  (FAR  6.2); 

(iii)  Statutory  authorities  for  other 
than  full  and  open  competition  were 
used  (FAR  6.3)  and  more  than  one  offer 
was  received; 

Note:  Any  procurement  authorized  or 
required  by  statute  to  be  awarded  to  a 
specifled  source,  e.g.,  8(a)  awards;  brand 
name  commercial  products  for  authorized 
resale;  or  awards  for  utilities,  except 
telecommunications,  are  excluded  from  Code 
A  and  shall  be  reported  in  Code  B. 

(iv)  Contract  action  resulted  from  a 
contract  awarded  prior  to  CICA  that 
used  two-step  sealed  bidding,  other 
sealed  bidding,  or  was  negotiated 
competitively. 

Code  B — Not  Available  for 
Competition.  Enter  code  B  when  any  of 
the  following  conditions  apply  to  the 
award: 

(i)  Awards  to  regulated  monopolies 
for  utilities,  except  telecommunications, 
where  the  price  negotiated  is  based  on 
prices  set  by  law  or  regualtion; 

(ii)  Brand  name  commercial  products 
for  authorized  resale; 

(iii)  Procurements  authorized  or 
required  by  statute  to  be  awarded  to  a 
designated  source; 

(iv)  If  the  contract  was  awarded  to  the 
Small  Business  Administration  (SBA) 
pursuant  to  Section  8(a)  of  the  Small 
Business  Act  pursuant  to  FAR  19.8; 

(v)  Foreign  Military  Sales/ 
International  Agreements; 

(vi)  Actions  with  another  Federal 
Agency; 

(vii)  Other  contract  actions  where  the 
Deputy  Assistant  Secretary  of  Defense, 
Procurement  (DASD(P))  has  determined 
that  there  is  no  opportunity  for 
competition. 

Code  C — Follow-on  to  Competed 
Action.  Enter  Code  C  when  the  action 
pertains  to  an  acquisition  placed  with  a 
particular  contractor  to  continue  or 
augment  a  specific  competed  program 
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where  such  placement  was  necessitated 
by  prior  acquisition  decisions  (see  Item 
C4,  Code  C). 

Code  D— Not  Competed.  Enter  Code  D 
when  Codes  A,  B,  or  C  do  not  apply. 

Item  C4,  Competitive  Characteristics. 
If  Item  C3  is  coded  B,  do  not  complete 
this  item.  If  B13  is  coded  6,  enter  Code 
A.  If  Item  B13  is  coded  7,  leave  Item  C4 
blank.  Otherwise,  enter  the  code  below 
which  corresponds  to  the  action: 

Code  A — F^ice  Competition. 

(i)  A  contract  shall  be  reported  as 
price  competition  if  offers  were  solicited 
and  received  from  at  least  two 
responsible  offerors  capable  of 
satisfying  the  Government's 
requirements  wholly  or  partially,  and 
the  award  or  awards  were  made  to  the 
offeror  or  offerors  submitting  the  lowest 
evaluated  prices  (including  catalog  or 
market  prices).  However,  actions  shall 
not  be  reported  as  "price  competition" 
solely  on  the  basis  of  the  number  of 
solicitations  make.  Contracting  officers 
shall  consider  the  content  of  the 
response  of  the  solicitation,  the  contract 
history  of  the  items  purchased,  and 
other  relevant  information,  and  shall 
exercise  sound  judgment  in  reporting 
actions  as  "price  competition." 

(ii)  Even  though  catalog  or  market 
prices  were  offered,  if  the  criteria  for 
"price  competition"  as  specified  here 
have  been  met,  then  enter  Code  A. 

(iii)  A  contract  may  also  be  reported 
as  "price  competition"  even  though  only 
one  offer  is  received,  when  offers  are 
solicited  from  at  least  two  responsible 
offerors  who  normally  contend  for 
contracts  for  the  same  or  similar  items. 

(iv)  Where  only  one  responsive  offer 
was  received  and  the  solicitation  was 
restricted  to  a  prime  contractor  and  his 
subcontractor  for  that  item,  enter  code  E 
or  F  as  appropriate. 

(v)  In  no  case  shall  cost- 
reimbursement  type  contracts  be  coded 
A. 

(vi)  Multiple  awards  in  such  areas  as 
subsistence,  clothing,  and  equipage,  and 
other  commodities  where  several 
awards  normally  result  from  one 
solicitation  may  be  reported  as  "price 
competition,"  even  though  the  total 
quantity  of  the  solicitation  is  not 
awarded,  if  in  the  judgment  of  the 
contracting  officer  there  are  sufficient 
facts  to  support  a  valid  finding  of  "price 
competition." 

Code  B — Design  or  Technical 
Competition.  Design  or  technical 
competition  is  present  when  two  or 
more  qualified  sources  of  supply  are 
invited  to  submit  design  or  technical 
proposals,  with  the  subsequent  contract 
award  based  primarily  on  this  factor, 
rather  than  on  a  price  basis.  Many 
research  and  development  contracts  and 


many  initial  contracts  for  new  military 
weapons  fall  into  the  category  of  design 
or  technical  competition. 

Code  C — Follow-on  After  Price 
Competition  and 

Code  D— Follow-on  After  Design/ 
Technical  Competition. 

(i)  A  follow-on  contract  means  a  new 
acquisition  (whether  placed  by  a 
separate  new  contract  or  by  a 
supplemental  agreement)  placed  with  a 
particular  contractor  which  continues  or 
augments  a  specific  military  program  in 
instances  where  such  placement  was 
necessitated  by  prior  acquisition 
decisions.  An  example  of  a  follow-on 
contract  is  one  which  by  force  of 
circumstances  was  awarded  to  a 
contractor  who  was  just  completing  a 
research  and  development  contract  in 
the  same  program.  Other  examples  of 
follow-on  contracts  include  those  for 
support  equipment,  maintenance 
support,  technical  representatives  or 
spare  parts  which  have  been  awarded 
without  competition  to  the  contractor 
furnishing  the  original  equipment. 
Follow-on  contracts  in  which  the 
selection  of  the  contractor  at  the 
inception  of  the  program  was  on  a 
competitive  basis  (i.e.,  price  or  design  or 
technical)  shall  be  reported  as  Code  C 
or  D,  as  appropriate. 

(ii)  For  follow-on  contracts  in  which 
the  selection  of  the  contractor  at  the 
inception  of  the  program  was  on  a 
noncompetitive  basis,  enter  code  E  or  F 
as  appropriate. 

Code  E — Noncompetitive — Catalog  of 
Market  Price.  A  contracting  action  shall 
be  reported  Code  E  if  there  was  no 
competition  in  the  award  and  the 
reasonableness  of  price  was  based  on 
established  catalog  or  market  prices  of 
commercial  items  sold  in  substantial 
quantities  to  the  general  public  as 
defined  in  FAR  15.804-3(c).  If  the  award 
involves  catalog  or  market  prices  and 
the  criteria  for  "price  competition"  as 
specified  in  Code  A  above  have  been 
met,  enter  Code  A  versus  Code  E. 

Code  F — Noncompetitive — Other. 
Enter  Code  F  if  there  was  no 
competition  in  the  award,  the  work 
involved  was  not  a  follow-on  acquisition 
reportable  above,  and  the 
reasonableness  of  price  was  not  based 
on  established  catalog  or  market  price 
reportable  above.  Also  enter  this  code  to 
report  actions  where  only  one 
responsive  offer  was  received  and  the 
solicitation  was  restricted  to  a  prime 
contractor  and  his  subcontractor  for  that 
item,  unless  a  catalog  or  market  price 
applies. 

Item  C5,  Type  of  contract,  (i)  Enter  the 
code  below  which  corresponds  to  the 
type  of  contract  provided  for  in  the 
provisions  of  the  action  reported: 


(ii)  Multiple  contract  types.  Where  the 
action  involves  more  than  one  type  of 
contract,  the  predominant  type  based  on 
dollars  shall  be  entered.  However,  if  any 
nonpredominant  portion  of  a  multi-type 
contract  exceeds  $500,000,  a  separate 
DD  Form  350  shall  be  used  to  report 
each  such  portion  of  the  action.  The 
total  of  the  DD  Form  350  reports  shall 
equal  the  total  contract  action. 

(iii)  Letter  contracts.  When  reporting 
original  letter  contracts  and 
amendments  thereto,  enter  the  code  for 
the  type  of  contract  that  will  be  used 
when  the  letter  contract  is  converted  to 
a  defmitive  contract. 

Code  A — Fixed  Price 
Redetermination. 

Code  J — Firm  Fixed  Price. 

Code  K — Fixed  Price  Economic  Price 
Adjustment. 

Code  L — Fixed  Price  Incentive. 

Code  R — Cost  Plus  Aw  ard  Fee. 

Code  S — Cost  Contract. 

Code  T — Cost  Sharing. 

Code  U— Cost  Plus  Fixed  Fee. 

Code  V — Cost  Plus  Incentive  Fee. 

Code  Y — Time  and  Materials. 

Code  Z — Labor  Hour. 

Item  C6,  Number  of  Offerors  Solicited. 
If  Item  B13  is  coded  6  enter  Code  2.  If 
Item  B13  is  coded  7.  leave  Item  C6 
blank.  Otherwise,  enter  the  code  below 
which  describes  the  number  of  offerors 
solicited. 

Code  1 — ^Enter  if  only  one  offeror  was 
solicited. 

Code  2 — Enter  if  more  than  one 
offeror  was  solicited. 

Item  C7,  Number  of  Offers  Received 
Enter  the  code  below  which  describes 
the  number  of  offers  received.  If  Item 
B13  is  coded  6,  enter  Code  2. 

Code  1 — Enter  where  only  one  offer 
was  received. 

Code  2 — Enter  when  more  than  one 
offer  was  received. 

Item  C8.  Solicitation  Procedures,  (i) 
This  item  pertains  to  the  requirements  of 
FAR  Part  6.  Subparts  6.1.  6.2,  and  6.3, 
(with  the  exception  of  the  statutory 
authorities  for  other  than  full  and  open 
competition  (Subpart  6.3)  which  are 
reported  in  Item  C9  below).  Code  A 
through  K  designate  the  full  and  open 
competition  requirements  set  forth  in 
FAR  Part  6.  Code  M  designates  actions 
which  do  not  require  the  application  of 
the  Competition  in  Contracting  Act  (see 
FAR  6.001(b)).  Code  N  designates 
exceptions  to  full  and  open  competition. 
(See  FAR  6.3). 

(ii)  Modifications  within  the  scope  of 
a  contract  and  delivery  orders  under 
requirements  or  definite  quantity 
contracts  shall  be  reported  the  same  as 
the  initial  contract.  Delivery  orders 
under  indefinite  quantity  contracts  shall 
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be  reported  the  same  as  the  initial 
contract  when  the  conditions  in  FAR 
6.001(e)  are  met.  If  these  conditions  are 
not  met,  the  delivery  order  shall  be 
reported  pursuant  to  the  conditions 
applicable  to  that  order. 

(iii)  If  Item  B13  is  coded  6,  enter  Code 
B  for  single  award  schedules  or  Code  F 
for  multiple  award  schedules. 

(iv)  Enter  Code  K  for  all  set-aside, 
including  a  Small  Disadvantaged 
Business  Set-Aside  (see  206.203-70),  a 
total  set-aside  for  Historically  Black 
Colleges  and  Universities  (HBCU)  or 
Minority  Institutions  (Mis)  (see  206.207), 
or  a  portion  of  a  Broad  Agency 
Announcement  (BAA)  which  was  set- 
aside  for  HBCUs  or  Mis. 

(v)  Enter  the  code  below  which 
accurately  describes  the  action. 

Code  A — Full  and  Open 
Competition— Sealed  Bidding.  Enter  if 
the  action  resulted  from  an  award 
pursuant  to  FAR  6.102(a). 

Code  B — Full  and  Open  Competition- 
Competitive  Proposals.  Enter  if  the 
action  resulted  from  an  award  pursuant 
to  FAR  6.102(b). 

Code  C — Full  and  Open 
Competition — Combination.  Enter  if  the 
action  resulted  from  an  award  using  a 
combination  of  competitive  procedures 
(e.g.,  Two-Step  Sealed  Bidding)  pursuant 
to  FAR  6.102(c). 

Code  D — Architect-Engineer.  Enter  if 
the  action  resulted  from  selection  of 
sources  for  architect-engineer  contracts 
pursuant  to  FAR  6.102(d)(1). 

Code  E — Basic  Research.  Enter  if  the 
action  resulted  from  competitive 
selection  of  basic  research  proposals 
pursuant  to  FAR  6.102(d)(2). 

Code  F — Multiple  Award  Schedule. 
Enter  if  the  action  is  an  award  of  a 
multiple  award  schedule  pursuant  to 
FAR  6.102(d)(3)  or  an  order  against  such 
a  schedule. 

Code  G — Alternate  Source-Reduced 
Cost.  Enter  if  the  action  resulted  from 
use  of  procedures  to  reduce  overall 
costs  pursuant  to  FAR  6.202(a)(1). 

Code  H — Alternate  Source — 
Mobilization.  Enter  if  the  action  resulted 
from  use  of  procedures  for  having  a 
facility  available  for  national  defense  or 
industrial  mobilization  pursuant  to  FAR 
6.202(a^. 

Code  J — Alternate  Source — 
Engineering/R&D  Capability.  Enter  if  the 
action  resulted  from  use  of  procedures 
for  establishing  or  maintaining  an 
essential  engineering,  research,  or 
development  capability  pursuant  to  FAR 
6.202(a)(3). 

Code  K— Set-Aside.  Enter  if  the  action 
resulted  from  use  of  procedures  for  set- 
asides  pursuant  to  206.203-70,  206.270  or 
FAR  6.203. 


Code  M — Otherwise  Authorized  by 
Statute.  Enter  if  the  agency  uses 
contracting  procedures  that  are 
expressly  authorized  by  statute  and  not 
addressed  in  FAR  Part  8  (See  FAR 
6.001(b)).  Code  M  should  not  be  used  for 
statutes  addressed  in  FAR  6.302-5;  these 
statutes  require  Code  N  in  Item  C8  and 
Code  5A  in  Item  C9. 

Code  N— Other  Than  Full  and  Open 
Competition.  Enter  if  the  action  resulted 
from  use  of  other  than  full  and  open 
competition  pursuant  to  FAR  6.3. 
Specifically  included  are  those  awards 
authorized  or  required  by  statute  where, 
pursuant  to  FAR  6.302-5,  acquisition 
was  made  from  a  specified  source  or 
other  agency:  Federal  Prison  Industries 
(UNICOR);  qualified  nonprofit  agencies 
for  the  blind  or  other  severely 
handicapped;  Government  printing  or 
binding;  or  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  8(a)  of  the  Small  Business  Act. 

Item  C9,  Authority  for  Other  Than 
Full  and  Open  Competition.  Enter  the 
appropriate  code  below  when  Item  C8  is 
coded  N.  Explanations  of  the  authorities 
are  set  forth  in  FAR  6.302. 

Code  lA— Unique  Source.  Enter  if  the 
action  was  justified  pursuant  to  FAR 
6.302-l(b)(l). 

Code  IB — Follow-on  Contract.  Enter  if 
action  was  justified  pursuant  to  FAR 
6.302-l(a)(2)(ii). 

Code  IC — Unsolicited  Research 
Proposal.  Enter  if  action  was  justified 
pursuant  to  FAR  6.302-l(a)(2)(i). 

Code  ID— Patent/Data  Rights.  Enter  if 
action  was  justified  pursuant  to  FAR 
6.302-l(b)(2). 

Code  IE — Utilities.  Enter  if  action  was 
justified  pursuant  to  FAR  6.302-l(b)(3). 

Code  IF — Standardization.  Enter  if 
action  was  justified  pursuant  to  FAR 
6.302-l(b)(4). 

Code  IG — Only  One  Source— Other. 
Enter  if  action  was  justified  pursuant  to 
FAR  6.302-1  in  a  situation  other  than  the 
examples  cited  in  Codes  lA  through  IF 
above. 

Code  2A — Urgency.  Enter  if  action 
was  justified  pursuant  to  FAR  6.302-2. 

Code  3A — Mobilization.  Enter  if 
action  was  justified  pursuant  to  FAR 
6.302-3(a)(2)(i). 

Code  3B— Essential  R&D  Capability. 
Enter  if  action  was  justified  pursuant  to 
FAR6.302-3{a)[2)(ii). 

Code  4A — International  Agreement/ 
P'oreign  Military  Sales.  Enter  if  action 
was  justified  pursuant  to  FAR  6.302-4. 

Code  5A — Authorized  by  Statute. 
Enter  if  action  was  justified  pursuant  to 
FAR6.302-5(a)(2)(i). 

Code  5B — Authorized  Resale.  Enter  if 
action  was  justified  pursuiint  to  FAR 
6.302-5(a)(2)(ii). 


Code  6A — National  Security.  Enter  if 
action  was  justified  pursuant  to  FAR 
6.302-6. 

Code  7A — Public  Interest.  Enter  if 
action  was  taken  pursuant  to  FAR  6.302- 
7. 

Item  ClO— Subject  to  Labor  Standards 
Statutes.  If  Item  B13  is  coded  6,  leave 
Item  ClO  blank.  Otherwise,  enter  the 
appropriate  code  as  follows; 

Code  A— Walsh-Healy  Act. 
Manufacture.  Enter  this  code  when 
subject  to  the  provisions  of  the  FAR  22.6 
and  the  offeror  represents  that  if  is  a 
manufacturer. 

Code  B— Walsh-Healy  Act,  Regular 
Dealer.  Enter  this  code  when  subject  to 
the  provisions  of  the  FAR  22.0  and  the 
offeror  represents  that  it  is  a  regular 
dealer. 

Code  C — Service  Contract  Act.  Enter 
this  code  when  subject  to  the  provisions 
of  the  Service  Contract  Act  (see  FAR 
Part  37). 

Code  D — Davis-Bacon  Act.  Enter  this 
code  when  subject  to  the  Davis-Bacon 
Act. 

Code  Z — Not  Subject  to  Above.  Enter 
this  code  when  this  action  is  not  subject 
to  any  of  the  statutory  requirements 
above. 

Item  Cll — Certificate  of  Current  Cost 
or  Pricing  Data.  If  Item  B13  is  coded  6  or 
7,  leave  Item  Cll  blank.  Otherwise, 
enter  the  appropriate  code  below: 

Code  Y — A  certificate  of  current  cost 
or  pricing  data  (see  FAR  15.804-;)  was 
obtained. 

Code  N — A  certificate  was  not 
obtained. 

Code  W — The  requirement  was 
waived. 

Item  Cl2.  Contract  Financing 
(Progress  Payments  or  Advance 
Payments).  Enter  the  appropriate  code 
as  follows: 

Code  A — Enter  if  the  action  contains 
the  provisions  at  252.232-7007,  FAR 
52.232-16,  or  Alternate  I. 

Code  B — Enter  if  the  action  contains 
the  clause  at  252.232-7004. 

Code  C — Enter  if  the  action  provides 
Percentage  of  Completion  Progress 
Payment  financing  (see  232.102(e)(2)) 
and  is  for  either: 

(!)  construction;  or 

(ii)  shipbuilding  and  ship  conversion, 
alteration  or  repair. 

Code  D — Enter  if  the  action  provides 
Unusual  Progress  Payments  or  Advance 
Payments  (see  FAR  32.4  and  FAR 
32.501-2). 

Code  Z — Enter  if  none  of  the  above 
apply. 

Hem  C13— Foreign  Trade  Data.  The 
term  "United  States"  (U.S.),  as  used  in 
this  item,  includes  the  United  States  and 
Outlying  Areas  as  defined  in  this 
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subpart,  but  excludes  the  Trust  Territory 
of  Palau. 

Item  C13A.  Number  of  Offerors.  Enter 
the  number  of  offerors  of  foreign  end 
product  as  defined  in  FAR  25.  or 
services  performed  by  foreign  concerns. 
If  zero,  enter  0:  if  greater  than  9,  enter  9. 

Item  C13B,  Buy  American  Act  Percent 
Difference. 

(i)  Enter  2  zeros  (00)  if  the  evaluation 
factor  under  the  Buy  American  Act  is 
not  used. 

(ii)  If  the  evaluation  factor  under  the 
Buy  American  Act  is  used  and  results  in 
an  award  to  a  firm  offering  a  domestic 
product,  enter  the  percent  difference 
between  the  award  price  and  low  firm 
offering  a  foreign  end  product,  computed 
before  application  of  the  Buy  American 
Act  diflerential;  i.e.,  the  difference 
divided  by  the  price  of  the  low  firm 
offering  a  foreign  end  product.  Enter  the 
percentage  as  a  two  position  whole 
number  (i.e.,  for  5%,  enter  05;  for  ll^, 
enter  11). 

Item  C13C,  Place  of  Manufacture  of 
Foreign  Product. 

(i)  If  Item  B13  is  coded  6  or  7,  leave 
Item  C13C  blank.  Otherwise,  enter  the 
appropriate  code  shown  below: 

Code  A — Enter  if  the  end  product 
offered  is  manufactured  in  the  U.S.  but 
SCo  or  more  of  the  cost  of  components 
represents  components  manufactured 
outside  the  U.S. 

Code  B — Enter  if  the  end  product 
offered  is  manufactured,  mined,  or 
grown  outside  the  U.S.  or  the  service 
shown  is  performed  by  a  foreign 
concern. 

(ii)  If  neither  code  applies,  leave 
blank. 

Item  C13D.  Country  of  Origin.  If  the 
product  is  a  foreign  end  product,  or  the 
service  is  performed  by  a  foreign 
concern,  enter  the  FIPS  PUB  10-3  code 
of  the  Country  of  Origin.  If  more  than 
one  foreign  country  is  involved  enter  the 
ci)dr  of  the  predominant  foreign  country 
liased  on  dollar  value. 

(d)  Part  D  of  DD  Form  350— The 
following  niles  apply  to  each  of  the 
items  listed  in  Part  D  of  DD  Form  350: 

(1)  If  Item  B9,  Foreign  Military  Sale,  is 
coded  Y  or  if  Item  B13  is  coded  6  or  8, 
leave  all  items  in  this  pait  blank. 

(2)  If  Item  B13  is  coded  1  through  4.  or 
A,  coding  of  all  items  in  this  Part  D  shall 
be  acc«>mplished  in  accordance  with  the 
coding  instructions  for  that  item,  and  the 
status  of  the  concern,  such  as  its  size  or 
ownership,  shall  be  determined  in 
accordance  with  FAR  19.301-70  and 
FAR  19.301. 

(3)  If  Item  Bl3  is  coded  5,  or  B  through 
Ci,  enter  the  same  code  in  each  item  in 
Part  D  that  was  reported  on  the  DD 
Form  350  to  the  original  contract 
governing  this  transaction. 


(i)  If  a  DD  Form  350  report  was  not 
submitted  because  none  was  required 
for  the  original  action,  enter  the  code 
which  is  applicable  to  the  original 
contract  action  governing  this 
transaction. 

(ii)  If  the  code  representing  the 
original  action  is  no  longer  available,  the 
definition  of  the  original  code  has 
changed,  or  a  data  element  has  been 
added  to  the  system  after  the  original 
contract  report,  enter  the  most  accurate 
code  now  available. 

(4)  If  Item  B13  is  coded  7,  complete 
Items  Dl.  D4A.  D4B,  D4D.  D6  and  D8 
based  on  information  from  the  agency 
which  awarded  the  original  contract. 
Complete  Items  D4C  and  D4B  in 
accordance  with  the  instructions  for  that 
item.  Leave  all  other  items  in  Part  D 
blank. 

Item  Dl,  Type  of  Business. 

Code  A — Small  Disadvantaged 
Business  (SDB).  Enter  Code  A  if  the 
award  was  made  to  an  SDB  concern  as 
defined  in  219.001  and  the  place  of 
performance  is  within  the  United  States 
and  Outlying  Areas. 

Code  B — Other  Small  Business.  Enter 
Code  B  if  the  award  was  made  to  a 
small  business  concern  as  defined  in 
FAR  19.001,  other  than  a  small 
disadvantaged  business  concern,  and 
the  place  of  performance  is  within  the 
United  States  and  Outlying  Areas, 

Code  C — Large  Business.  Enter  Code 
C  if  the  award  was  made  to  a  domestic 
large  business  concern,  and  the  place  of 
performance  is  within  the  United  States 
and  Outljnng  Areas, 

Code  D — Workshop  for  the  Blind  or 
Severely  Handicapped.  Enter  Code  D  if 
the  award  was  made  to  a  workshop  for 
the  blind  or  other  severely  handicapped 
(FAR  8.701),  and  the  place  of 
performance  is  within  the  United  States 
and  Outlying  Areas. 

Code  F— Hospital.  Enter  Code  F  if  the 
award  is  made  to  a  hospital,  and  the 
place  of  performance  is  within  the 
United  States  and  Outlying  Areas, 

Code  L — Foreign  Concern/Entity. 
Enter  Code  L  if  the  award  is  made  to  a 
foreign  concern,  the  Canadian 
Commercial  Corporation,  or  a  non-U. S. 
chartered  nonprofit  institution. 

Code  M — Domestic  Firm  Performing 
Work  Outside  the  United  States.  Enter 
Code  M  if  the  award  is  made  to  a 
domestic  concern  or  a  domestic 
nonprofit  institution  and  the  place  of 
performance  is  outside  the  United  States 
and  Outlying  Areas. 

Code  N — Historically  Black  Colleges 
and  Universities  or  Minority  Institutions 
(HBCU/MI).  Enter  Code  N  for  an  award 
to  (in  HBCU/MI  as  defined  at  226.7002 
and  the  place  of  performance  is  within 
the  United  States  and  Outlying  Areas, 


Code  P — Other  Educational.  Enter 
Code  P  if  award  was  made  to  an 
educational  institution  not  qualifying  as 
a  HBCU/MI  and  the  place  of 
performance  is  within  the  United  States 
and  Outlying  Areas. 

Code  Z— Other  Nonprofit.  Enter  Code 
Z  if  the  award  was  made  to  a  nonprofit 
or  not  for  profit  institution,  that  did  not 
meet  any  of  the  above  criteria  and  the 
place  of  performance  is  in  the  United 
States  and  Outlying  Areas. 

Item  D2 — Reason  Not  Awarded  to 
SDB.  If  Item  B7  is  coded  7,  leave  Item  D2 
blank.  If  item  Dl  above  is  coded  B,  or  C 
enter  the  appropriate  code  below. 
Otherwise,  leave  this  item  blank. 

Code  A — No  Known  SDB  Source. 
Enter  if  applicable. 

Code  B— SDB  Not  Solicited.  Enter  this 
code  if  there  was  a  known  SDB  source 
but  it  was  not  solicited. 

Code  C— SDB  Solicited— No  Offer. 
Enter  if  an  SDB  was  solicited  but  no 
offer  was  received  from  such  concern  or 
the  concern  did  not  offer  sufficient 
quantity  to  cover  the  total  requirement 
but  received  a  separate  award  for  the 
portion  bid  under  this  solicitation. 

Code  D— SDB  Solicited— Offer  Not 
Low.  Also  use  this  code  if  the  SDB  was 
not  willing  to  accept  award  of  a  partial 
Small  Business  set-aside  portion  of  an 
action  at  the  price  offered. 

Code  Z — Other  Reason.  Report  this 
code  when  a  SDB  did  not  receive  the 
award  for  any  other  reason. 

Item  D3.  Reason  Not  Awarded  to 
Small  Business  Concern.  A  Small 
Disadvantaged  Business  is  included  in 
the  term  Small  Business  Concern.  If  Item 
B13  is  coded  7,  leave  this  item  blank.  If 
Item  Dl  above  was  coded  C,  enter  an 
appropriate  code  from  the  available 
codes  below.  Otherwise,  leave  blank. 

Code  A — No  Known  Small  Business 
Source.  Enter  if  applicable. 

Code  B— Small  Business  Not  Solicited. 
Enter  this  code  if  there  was  a  known 
small  business  source  but  it  was  not 
solicited. 

Code  C — Small  Business  Solicited — 
No  Offer.  Enter  if  a  small  business 
concern  was  solicited,  but  no  offer  was 
received  from  such  concern,  or  the 
concern  did  not  offer  sufficient  quantity 
to  cover  the  total  requirement  b>jt  ... 
received  a  separate  award  for  l-o* 
portion  bid  on  under  this  solicitation. 

Code  D — Small  Business  Solicited — 
Offer  .Not  Low.  Enter  this  code  if  a  small 
business  concern  was  solicited  but  the 
low  or  most  advantageous  offer  was  not 
from  small  business.  Also  enter  Code  D 
if  a  small  business  concern  was  not 
willing  to  accept  award  of  a  set-aside 
portion  of  an  action  at  the  price  offered 
by  the  Government. 
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Code  Z — Enter  if  not  awarded  to 
small  business  for  any  other  reason. 

D4  Preference  Program. 

Item  D4A — Type  of  Small  Business 
Set-Aside.  For  Historically  Black 
Colleges  and  Universities  and  Minority 
Institution  set-asides,  enter  Code  A  and 
report  in  D4C  below.  Enter  the 
appropriate  code  shown  below: 

Code  A — None.  Enter  this  code  if  no 
set-aside  preference  for  small  business 
concerns  was  given.  Enter  this  code  for 
Historically  Black  Colleges  and 
Universities  and  Minority  Institution  set- 
asides  and  report  in  EWC  below. 

Code  B— Total  Small  Business  Set- 
Aside.  Enter  this  code  if  total  small 
business  set-aside  preference  was  given 
pursuant  to  FAR  19.502-2. 

Code  C— Partial  Small  Business  Set- 
Aside.  Enter  this  code  if  partial  small 
business  set-aside  preference  was  given 
pursuant  to  219.502-3(70)  or  FAR  19.502- 
3. 

Code  D — Combined  Small  Business/ 
Labor  Surplus  Set-Aside.  Enter  this  code 
if  combined  labor  surplus  and  set-aside 
preference  was  given  pursuant  to 
219.502-70.  The  place  of  performance 
shown  in  Item  B6  above  must  be  located 
within  a  Labor  Surplus  Area. 

Code  E — Total  Small  Disadvantaged 
Business  Set-Aside.  Enter  this  code  if 
this  action  was  totally  set-aside  for 
small  disadvantaged  businesses 
pursuant  to  219.502-72  and  complete 
Item  D4B  below. 

Item  D4B—Type  of  Small 
Disadvantaged  Business  Set-Aside/SDB 
Preference.  Enter  the  appropriate  code 
shown  below: 

Code  A — None.  Enter  this  code  if  no 
preference  was  given. 

Code  B — Section  8(a)  awards.  Enter 
this  code  if  the  contract  was  awarded  to 
the  Small  Business  Administration 
(SBA)  under  section  8(a)  of  the  Small 
Business  Act  pursuant  to  FAR  19.8. 

Code  C— Total  SDB  Set-Aside.  Enter 
this  code  if  the  contract  was  awarded  to 
as  a  result  of  SDB  set-aside  pursuant  to 
219.502-72. 

Code  D— SDB  Evaluation 
Preference — Unrestricted.  Enter  this 
code  if  the  solicitation  was  unrestricted 
but  the  SDB  received  an  evaluation 
preference  pursuant  to  219.7000. 

CodeE— SDB  Preferential 
Consideration — Partial  Small  Business 
Set-Aside.  Enter  this  code  if  the  action 
was  partially  set-aside  for  small 
business  and  preferential  consideration 
was  given  to  the  SDB  pursuant  to 
219.502-3(70). 

Item  D4C—Type  ofHBCU  or  MI  Set- 
Aside  Preference.  If  Item  Bl3  is  coded  7. 
use  Code  A.  Otherwise,  enter  the 
appropriate  code  shown  below: 


Code  A — None.  Enter  this  code  if  the 
action  was  not  set-aside  for  HBCUs  or 
Mis. 

Code  B — Enter  this  code  if  the  action 
was  totally  set-aside  for  HBCUs  and 
Mis  pursuant  to  226.7004. 

Code  C — Enter  this  code  if  the  action 
was  partially  set-aside  for  HBCUs  or 
Mis  pursuant  to  226.7004. 

Item  D4D — Other  Preference  Program. 
Enter  the  appropriate  code  below  which 
identifies  whether  or  not  additional 
preference  was  given  in  this  action. 
Combined  Small  Business/Labor 
Surplus  Set-Asides  are  reported  in  Item 
D4A  above.  The  Department  of  Labor 
publication  "Listing  of  Eligible  Labor 
Surplus  Areas  Under  Defense 
Manpower  Policy  No.  4B  and  Executive 
Orders  10582  and  12073"  defines  all 
areas  classified  as  labor  surplus  areas. 
If  Code  B  or  C  is  entered,  the  entry  in 
Item  B6  must  be  a  location  which  on  the 
date  of  the  initial  action  was  located 
within  a  labor  surplus  area. 

Code  A — Directed  to  Workshops. 
Report  this  code  for  an  award  to  a 
workshop  for  the  blind  or  a  workshop 
for  the  other  severely  handicapped 
pursuant  to  FAR  8.7  for  an  item(s)  on  the 
Procurement  List. 

Code  B — Partial  Labor  Area  Set- 
Aside.  Enter  if  the  action  was  awarded 
to  a  concern  in  a  labor  surplus  area 
wherein  preference  was  given  under 
partial  labor  surplus  area  set-aside 
procedures  (FAR  20.7003). 

Code  C — Tie  Bid  Labor  Surplus  Area 
Preference.  Enter  this  code  if  the 
contract  action  was  awarded  to  a 
concern  in  a  labor  surplus  area  and  tie 
bid  preference  (FAR  14.407-6)  was 
given. 

Code  Z — None  of  the  Above.  Enter 
this  code  if  no  other  code  in  this  item 
applies. 

Item  D4E,  Premium  Percent.  Complete 
only  if  Item  D4B  is  coded  C-E  or  Item 
D4C  is  coded  B  or  C.  Otherwise,  leave 
blank. 

(i)  If  Item  D4B  is  coded  C-3,  or  Item 
IMC  is  coded  B  or  C,  enter  the 
applicable  premium  percentage. 

(ii)  If  Item  B13  is  coded  1-4  or  A  and  a 
premium  percentage  was  paid  for  the 
contract  action,  enter  the  premium 
percentage  as  a  three  digit  number 
calculated  in  accordance  with  219.202- 
5(b)  and  rounded  to  the  nearest  tenth, 
(e.g.,  7.55%  shall  be  entered  as  076). 

(iii)  If  Item  B13  is  coded  5  or  B-G, 
enter  the  same  percentage  as  the  initial 
contract  action  (see  219.202-5(b)). 

(iv)  If  the  contract  did  not  result  in  the 
payment  of  a  premium,  enter  three 
zeroes  (000). 

Item  D5— Ethnic  Group.  If  Item  B13  is 
coded  7,  leave  this  item  blank.  If  the 
award  was  made  to  a  small 


disadvantaged  business  concern,  enter 
the  code  below  which  corresponds  to 
the  ethnic  group  the  contractor 
represented  (see  representation 
provision  252.219-7005).  Otherwise, 
leave  blank. 

Code  A — Subcontinent  Asian  (Asian- 
Indian)  American. 

Code  B — Asian-Pacific  American. 

Code  C — Black  American. 

Code  D — Hispanic  American. 

Code  E — Native  American. 

Code  F— Other  SDB  (certified/ 
determined  by  SBA). 

Code  Z — No  representation. 

Item  D6,  Women-Owned  Small 
Business. 

Code  N — Enter  if  the  contractor's 
response  to  FAR  52.219-3  indicates  the 
firm  is  not  a  women-owned  small 
business. 

Code  Y — Enter  if  the  response  to  FAR 
52.219-3  indicates  in  the  affirmative  that 
the  contractor  is  a  women-owned  small 
business. 

Code  U — Enter  if  the  information  is 
not  available  because  the  contractor  did 
not  complete  the  representation  under 
FAR  52.219.3. 

Item  D7 — Small  Business  Innovation 
Research  (SBIR)  Program  (Public  Law 
97-219).  If  B13  is  coded  7,  leave  this  item 
blank.  Otherwise,  enter  the  appropriate 
code  as  follows: 

Code  A — The  action  is  not  in  support 
of  a  Phase  I  or  II  SBIR  Program. 

Code  B — The  action  is  related  to  a 
Phase  I  contract  in  support  of  the  SBIR 
Program. 

Code  C — The  action  is  related  to  a 
Phase  II  contract  in  support  of  the  SBIR 
Program. 

Item  D8,  Subcontracting  Plan  for 
Small  Business,  Small  Disadvantaged 
Businesses  or  Historically  Black 
Colleges  and  Universities  or  Minority 
Institutions.  Enter  the  appropriate  code 
as  follows: 

Code  A — Plan  Not  Included — No 
Subcontracting  Possibilities.  Enter  if  a 
subcontracting  plan  was  not  included  in 
the  contract  because  subcontracting 
possibilities  do  not  exist  (FAR  19.705- 
2(c)). 

Code  B— Plan  Not  Required.  Enter  if 
the  subcontracting  plan  was  not 
required  (FAR  19.702(b)). 

Code  C — Plan  Required — No  Incentive 
Provisions.  Enter  if  the  subcontracting 
plan  was  required  but  the  incentive 
provisions  referenced  in  FAR  19.708(c) 
were  not  included. 

Code  D — Plan  Required — Includes 
Incentives  Provisions.  Enter  if  the 
subcontracting  plan  was  required  and 
incentive  provisions  referenced  in 
219.708(c)(1)  or  FAR  19.708(c)  were 
included  for  subcontracting  with  small 
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business,  small  disadvantaged  business, 
historically  black  colleges  and 
universities,  or  minority  institutions. 

(e)  Part  E,  DD  Form  350. 

Item  El,  Contracting  Advisory  &■ 
Assistance  Services.  Enter  the 
appropriate  code  below: 

Code  Y — Enter  if  the  action  includes 
any  Contracting  Advisory  &  Assistance 
Services  (CAAS)  as  defined  in  FAR  37.2. 

Code  N — Enter  if  code  Y  does  not 
apply. 

Item  E2-E8:  Reserved. 

(f)  Part  F,  DD  Form  350. 

Item  Fl,  Name  of  Contracting  Officer 
or  Representative.  Enter  the  name  (Last, 
First,  MI)  of  the  contracting  officer  or 
representative. 

Item  F2,  Signature.  Contracting  officer 
or  representative. 

Item  F3,  Telephone  Number. 
Installations  serviced  by  the  Automatic 
Voice  Network  shall  enter  the 
AUTOVON  number  plus  extension. 

Item  F4.  Date.  Enter  date  (YYMMDD) 
that  the  DD  Form  350  Report  is 
submitted. 

204.671-6    Instructions  for  preparing 
magnetic  tape  of  DD  Form  350  actions,  DD- 
P&L(IM)1014. 

A  magnetic  tape  as  prescribed  by  the 
Office  of  the  Deputy  Assistant  Secretary 
of  Defense  for  Procurement  will  be 
submitted  to  DIOR-WHS  by  the  DoD 
reporting  elements  specified  at  204.671- 
4(d)  to  cover  individual  DD  Form  350 
transactions  for  each  month 
(noncumulative).  The  instructions  for 
preparing  the  tape  are  developed  by 
DIOR-WHS  with  the  agreement  of  the 
Departments. 

204.672    IMonthly  contracting  summary  of 
actions  $25,000  or  less  (DD  Form  1057). 

204.672-1     Scope. 

This  section  prescribes  the  reporting 
on  DD  Form  1057  of  contracting  actions 
of  $25,000  or  less  each.  This  form  in 
conjunction  with  DD  Form  350  is  used  to 
prepare  recurring  and  special  reports  as 
indicated  in  204.671-2.  This  reporting 
requirement  has  been  assigned  Report 
Control  Symbol:  DD-P&L(M)1015. 

204.672-2    Applicability  and  coverage. 

(a)  A  DD  Form  1057  shall  be  prepared 
by  each  contracting  office  of  the 
Department  of  Defense  to  which  a 
reporting  office  code  has  been  assigned 
in  the  DoD  Procurement  Coding  Manual, 
Volume  III.  The  DD  Form  1057  shall 
cover  all  contracting  actions  of  $25,000 
or  less.  Separate  codes  may  be  assigned 
to  an  installation,  base,  or  activity  by 
Volume  III  of  the  DoD  Procurement 
Coding  Manual  in  order  to  distinguish 
between  various  types  of  acquisition, 
such  as  base  and  central  contracting,  or 


RDT&E  and  non-RDT&E  acquisition. 
Subject  to  the  approval  of  the 
organizations  listed  in  204.672-3,  a 
machine  printout  or  other  machine 
product  containing  the  information  on 
the  DD  Form  1057  may  be  submitted  in 
heu  of  the  form. 

(b)  DD  Form  1057  shall  include  all 
debit  or  credit  contracting  actions  of 
$25,000  or  less  involving: 

(1)  Appropriated  funds; 

(2)  Contract  authorizations; 

(3)  Stock  or  other  revolving  fimds 
which  are  replenished  or  reimbursed 
from  appropriated  funds; 

(4)  Appropriated  funds  transferred  to 
the  Departments,  such  as  Military 
Assistance  Program  funds;  and, 

(5)  Appropriated  funds  obligated 
pursuant  to  provisions  of  Public  Law  85- 
804. 

(c)  The  report  shall  exclude  actions  of 
$25,000  or  less  which: 

(1)  Involve  nonappropriated  funds; 

(2)  Involve  orders  placed  against 
indefinite  delivery  contracts  entered 
into  by  the  Mihtary  Sealift  Command  or 
orders  for  petroleum  or  petroleum 
products  entered  into  by  the  Defense 
Fuel  Supply  Center  or  the  Defense 
General  Supply  Center.  These  offices 
shall  report  the  estimated  total  cost  of 
indefinite  delivery  contracts; 

(3)  Are  requisitions  transferring 
supplies  within  and  among  the 
Departments  and  Agencies  of  the 
Department  of  Defense; 

(4)  Are  orders  on  GSA  stores  depots; 

(5)  Involve  Government  bills  of  lading 
or  transportation  requests;  or, 

(6)  Are  for  purchase  of  land,  or  rental/ 
lease  of  real  property. 

(d)  Actions  and  dollars  shall  be 
reported  as  indicated  below: 

(1)  Adjustments.  Revised  DD  Form 
1057  reports  shall  not  be  submitted;  but 
the  amounts  of  corrections  or 
adjustments,  if  required,  shall  be 
included  in  the  report  of  the  following 
month.  If  the  correction  or  adjustment 
results  in  a  net  reduction  of  either  action 
or  dollar  amounts,  enter  the  symbol  "-" 
precedmg  the  amount  to  signify  a  credit 
entry. 

(2)  Number  of  actions.  Enter  the 
number  of  actions  being  reported  as 
follows: 

(i)  Only  transactions  that  obligate  or 
deobligate  funds  shall  be  counted. 
Except  as  provided  in  (B)  below,  each 
call  or  order  under  a  blanket  purchase 
agreement,  basic  ordering  agreement,  or 
indefinite  delivery  contract  shall  be 
counted  as  an  action.  If  it  is  not  possible 
to  determine  the  price  of  an  order  or  call 
when  it  is  placed,  it  may  be  counted 
when  the  voucher  is  paid,  but  care  shall 
be  exercised  to  avoid  double  counting  of 
such  actions. 


(ii)  For  the  following  transactions, 
each  voucher  paid  during  the  report 
period  shall  be  counted  as  one  action, 
and  no  other  count  shall  be  reported.  (If 
the  voucher  is  in  excess  of  $25,000,  the 
action  shall  be  reported  on  DD  Form  350 
rather  than  DD  Form  1057): 

(A)  Meals  and  lodging; 

(B)  Automatic  deliveries,  such  as. 
bread,  milk,  and  ice  cream; 

(C)  Headquarters,  Naval  Facilities 
Engineering  Command,  will  submit 
consolidated  reports  on  electricity  and 
gas  contracts  for  all  Naval  Shore 
Establishments. 

(3)  Dollar  value.  All  dollar  amounts 
shall  be  entered  in  whole  dollars.  Do  not 
enter  cents.  If  the  net  amount  is  a 
decrease,  enter  the  symbol  "-" 
immediately  preceding  the  amount  to 
signify  a  credit  entry.  Do  not  enter 
parentheses. 

204.672-3    Due  date  and  distribution. 

(a)  In  addition  to  instructions  given  in 
(b)  through  (f)  below  for  contracting 
offices  of  specified  Departments  and 
Agencies,  the  following  instructions  are 
appUcable  to  all  contracting  offices. 

(1)  Reports  shall  be  submitted  in  time 
to  reach  the  recipient  within  three  (3) 
working  days  after  the  close  of  each 
month.  To  meet  this  due  date, 
contracting  offices  are  authorized  to  cut 
off  no  earlier  than  the  25th  calendar  day 
of  the  month  reported.  For  the  month  of 
September  only,  the  due  date  may  be 
extended  by  10  additional  calendar 
days,  but  the  cut-off  date  must  be  no 
later  than  30  September. 

(2)  Letter  of  transmittal  is  not 
required. 

(b)  Distribution  of  the  DD  Form  1057 
shall  be  as  follows: 

(1)  Army  contracting  offices,  including 
Corps  of  Engineers  Civil  works  to: 

U.S.  Army  Contracting  Support  Agency. 
Attn:  Contract  Support  Office  (SFRE>- 
KS),  Room  1C642,  the  Pentagon, 
Washington,  DC  20310-0103 

(2)  Navy  contracting  offices  as 
directed  by  NAVSUP-024. 

(3)  Air  Force  contracting  offices  as 
directed  by  SAF/AQCX. 

(4)  Defense  Logistics  Agency 
contracting  offices  as  directed  by  HQ 
DLy\. 

(5)  All  other  contracting  offices  of  the 
Department  of  Defense  shall  forward  the 
signed  originals  to  the  office  indicated  in 
(b)(1)  above. 

(c)  Contracting  actions  of  $25,000  or 
less  which  are  reportable  in  accordance 
with  204.672-2  and  are  accomplished  by 
contract  administration  offices  shall  be 
handled  as  follows: 

(1)  When  the  contractual  instrument  is 
being  distributed,  a  copy  shall  be  clearly 
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annotated  "DD  Form  1057  Reporting 
Copy"  and  shall  be  forwarded  to  the 
appropriate  contracting  office  listed  in 
Appendix  N. 

(2)  Contracting  offices  shall  include 
data  for  such  instruments  in  their 
reports  on  DD  Form  1057. 

204.672-4    Definitions. 

The  terms  used  on  DD  Form  1057  will, 
in  all  cases,  have  the  same  meaning  as 
they  do  for  the  purpose  of  preparing  DD 
Form  350.  For  the  purposes  of  this 
subsection,  the  following  terms  have  the 
meanings  stated  below: 

"Delivery  Orders — GSA  Federal 
Supply  Schedules"  is  restricted  to  orders 
and  modifications  of  such  orders  under 
Federal  Supply  Schedules  awarded  by 
GSA. 

"Delivery  Orders — Other  Federal 
Supply  Schedules"  is  restricted  to  orders 
and  modifications  of  such  orders  under 
Federal  Supply  Schedules  awarded  by 
an  Agency  other  than  GSA.  Orders 
under  Dot)  or  civilian  agency  indefinite 
delivery  contracts  which  are  not 
classified  as  Federal  Supply  Schedules 
are  to  be  reported  as  "delivery  orders — 
all  others." 

"Delivery  Orders — All  Other" 
includes  orders  under  basic  ordering 
agreements,  orders  under  indefinite 
delivery  contracts,  and  modifications  of 
such  orders. 

"Other  Contracting  Actions"  includes 
actions  using  other  procurement 
methods  not  reported  above,  such  as 
large  purchases,  tasking  orders,  job 
orders  and  modification  of  such  actions. 

"Small  Purchase  Procedures"  as 
defined  in  FAR  Part  13  includes: 
Purchase  Orders;  Orders  under  Blanket 
Purchase  Agreements;  Modifications  to 
small  purchase  actions. 

"Tariff  or  Regulated  Industry"  means 
an  industry  in  which  rates  are  fixed  or 
adjusted  by  a  Federal.  State  or  other 
public  regulatory  body. 

"United  States  and  Outlying  Areas" 
includes  American  Samoa,  the 
Federated  States  of  Micronesia.  Guam, 
the  Marshall  Islands,  the  Northern 
Mariana  Islands,  the  Trust  Territory  of 
Palau,  Puerto  Rico,  the  U.S.  Minor 
Outlying  Islands  and  the  Virgin  Islands 
of  the  U.S. 

204.672-5    Instructions  for  completion  of 
the  DD  Fonn  1057. 

(a)  Section  A,  General  Information. 

Line  Al— Month  Ending.  Enter  the 
year,  month  and  day  indicating  the 
ending  date  of  the  month  reported.  Enter 
each  segment  as  a  2-digit  number  using 
01  through  12  for  January  through 
December.  For  example,  for  the  month 
ending  30  April  1989.  enter  890430. 


Line  A2 — Contracting  Office  and 
Mailing  Address.  Enter  sufficient  detail 
to  establish  the  identity  of  the 
contracting  office  submitting  the  report. 

Line  A3— Reporting  Office  Code. 
Enter  the  code  assigned  to  the 
contracting  office  pursuant  to  Volume  III 
of  the  DoD  Procurement  Coding  Manual. 
This  is  the  same  code  that  is  used  for 
Item  A3  of  DD  Form  350. 

(b)  Section  B,  Contracting  Actions. 
The  entries  for  Lines  Bl  through  B7E 
include  new  awards  and  modifications. 
For  Lines  B3  through  B8,  enter  the  total 
number  of  actions  and  total  dollar  value 
of  actions  and  also  complete  each 
subcategory  shown. 

Line  Bl— Tariff  or  Regulated 
Acquisitions,  Total  Enter  on  line  Bl  the 
number  and  dollar  value  of  actions 
reportable  as  tariff  or  regulated  industry 
actions  (sole  source  and  service  rates 
are  fixed  or  adjusted  by  a  Federal,  State 
or  other  public  regulatory  body). 

Line  82 — Contract  for  Foreign 
Government  or  International 
Organization.  Enter  the  total  number  of 
actions  and  total  dollar  value  of  actions 
where  the  foreign  government  or 
international  organization  bears  any 
part  of  the  cost  of  the  action.  Also  report 
any  actions  placed  directly  with  a 
foreign  government  on  this  line,  e.g., 
base  maintenance  performed  with  the 
foreign  government  acting  as  the 
contractor. 

Line  83 — Small  Business  Firms.  Enter 
the  total  number  of  actions  and  total 
dollar  value  of  actions  which  were 
placed  with  Small  Business  concerns 
and  the  place  of  performance  was  in  the 
U.S.  and  outlying  areas  as  defined 
above.  Also  enter  the  total  number  of 
actions  and  total  dollar  value  of  actions 
corresponding  to  the  following  subtotals: 

Line  83 A— Small  Purchase 
Procedures. 

Line  B3B— Delivery  Orders— GSA 
Federal  Supply  Schedules. 

Line  83C— Delivery  Orders— Other 
Federal  Supply  Schedules. 

Line  B3D— Delivery  Orders— All 
Other. 

Line  B3E — Other  Contracting  Actions. 

Line  84 — Large  Business  Firms.  Enter 
the  total  number  of  actions  and  total 
dollar  value  of  actions  which  were 
placed  with  Large  Business  concerns 
and  the  place  of  performance  was  in  the 
U.S.  and  outlying  areas  as  defined 
above.  Also  enter  the  total  number  of 
actions  and  total  dollar  value  of  actions 
corresponding  to  the  following  subtotals: 

Line  84A— Small  Purchase 
Procedures. 

Line  848— Delivery  Orders— GSA 
Federal  Supply  Schedules. 

Line  B4C— Delivery  Orders— Other 
Federal  Supply  Schedules. 


Line  84D — Delivery  Orders — All 
Other 

Line  B4E— Other  Contracting  Actions. 

Line  85 — Domestic  and  Foreign 
Entities  Performing  Outside  the  U.S.  and 
Outlying  Areas.  Enter  the  total  number 
of  actions  and  total  dollar  value  of 
actions  which  were  placed  with 
Domestic  and  Foreign  entities  and  the 
place  of  performance  was  outside  the 
U.S.  and  outlying  areas  as  defined 
above.  Also  enter  the  total  number  of 
actions  and  total  dollar  value  of  actions 
corresponding  to  the  following  subtotals: 

Line  85A — Small  Purchase 
Procedures. 

Line  B5B— Delivery  Orders— GSA 
Federal  Supply  Schedules. 

Line  B5C— Delivery  Orders— Other 
Federal  Supply  Schedules. 

Line  BSD — Delivery  Orders— All 
Other 

Line  BSE— Other  Contracting  Actions. 

Line  B6 — Educational,  Nonprofit  and 
Other  Entities.  Enter  the  total  number  of 
actions  and  total  dollar  value  of  actions 
which  were  placed  with  entities  not 
listed  above  such  as  educational,  not  for 
profit  and  nonprofit  institutions  and  the 
place  of  performance  was  in  the  U.S. 
and  outlying  areas  as  defined  above. 
Also  enter  the  total  number  of  actions 
and  total  dollar  value  of  actions 
corresponding  to  the  following  subtotals: 

Line  B6A— Small  Purchase 
Procedures. 

Line  868— Delivery  Orders— GSA 
Federal  Supply  Schedules. 

Line  86C— Delivery  Orders — Other 
Federal  Supply  Schedules. 

Line  B6D — Delivery  Orders — All 
Other. 

Line  B6E— Other  Contracting  Actions. 

Line  87 — Total  Contracting  Actions. 
Enter  the  total  number  of  actions  and 
total  dollar  value  of  actions  reported  in 
lines  Bl  through  B6  above.  Do  not 
include  the  sublines  from  B3  through  B6 
in  this  total  line.  If  directed  by  agency 
procedures,  also  enter  the  total  number 
and  total  dollar  value  of  actions 
corresponding  to  the  following  subtotals: 

Line  B7A— Small  Purchase 
Procedures. 

Line  87B—Delivery  Orders— GSA 
Federal  Supply  Schedules. 

Line  B7C— Delivery  Orders— Other 
Federal  Supply  Schedules. 

Line  B7D — Delivery  Orders— All 
Other 

Line  87E^Other  Contracting  Actions. 

Line  88— Total  Modifications 
Excluding  Small  Purchase  Procedures. 
Enter  the  total  number  of  actions  and 
total  dollar  value  of  modification 
actions.  This  includes  modifications  to 
delivery  orders  and  other  contract 
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actions  which  may  be  included 
elsewhere  in  Part  B. 

(c)  Section  C.  Extent  Competed.  Enter 
the  total  number  of  actions  and  total 
dollar  value  of  actions  in  the 
appropriate  category  below  based  on 
the  following  criteria: 

(i)  Line  Cl  "Competed" — Except  when 
the  conditions  in  (ii)  below  apply,  use 
when  any  of  the  following  conditions 
apply: 

(A)  Actions  not  subject  to  CICA  (see 
FAR  6.001)  where  at  least  two 
quotations  or  quotes  were  received. 

(B)  Small  Diismess  Small  Purchase 
Set-Asides  over  $1,000. 

(C)  Competitive  procedures  were  used 
to  fulfill  the  requiremrnt  for  full  and 
open  competition  (FAR  6.1); 

(D)  Full  and  open  competition  wds 
provided  for  after  exclusion  of  sources, 
in  order  to  establish/nunntam 
alternative  sources  or  to  set  aside  a 
procurement  for  small  busine.ss  or  labor 
surplus  area  concerns  (FAR  6.2); 

(E)  Statutory  authorities  for  other  than 
full  and  open  competition  were  used 
(FAR  6.3)  and  more  than  one  offer  was 
received  (Note:  Any  procurement 
authorized  or  required  by  statute  to  be 
awarded  to  a  specified  source,  e.g., 
UNICOR,  Sheltered  workshops. 
Government  printing  or  binding,  8(a) 
awards;  brand  name  commercial 
products  for  authorized  resale;  or 
awards  to  regulated  monopolies  for 
utilities  are  excluded  from  competition 
and  should  be  reported  on  Line  C2 
below); 

(F)  Contract  action  rp<!Mlted  from  a 
contract  awarded  competitively  prior  to 
CICA  (including  two  step  formal 
advertising);  or 

(G)  Delivery  orders/modifications 
under  a  Federal  Supply  Schedule. 

(ii)  Line  C2  "Not  Available  For 
Competition" — Use  when  any  of  the 
following  conditions  apply  to  the  award: 

(A)  Awards  to  regulated  monopolies 
lor  utilities  wheie  the  price  negotiated  is 
based  on  prices  set  by  law  or  regulation; 

(D)  Brand  name  commercial  products 
for  authoiized  resale; 

.    H"]  iTocurements  authorized  or 
required  by  statute  to  be  awarded  to  a 
designated  source.  This  includes  a 
contract  awarded  to  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  8(a)  of  the  Small  Business  Act 
(see  FAR  19.8); 

(U)  Foreign  Military  Sales/ 
International  Agreements; 

(E)  Actions  with  another  Federal 
Agency; 

(F)  Awards,  or  modifications  thereto, 
made  pursuant  to  FAR  13.106(a) 
Purchases  not  over  $1,000;  or 

(G)  Other  contract  actions  where  the 
Deputy  Assistant  Secretary  of  Defense, 


Procurement  (DASD  (P))  has  determined 
that  there  is  no  opportunity  for 
competition. 

(iii)  Line  C3  "Not  Competed" — 
Complete  when  Lines  Cl  or  C2  do  not 
apply. 

Line  Cl — Competed.  Total.  Enter  the 
total  number  of  actions  and  total  dollar 
value  of  actions  which  were  competed. 
Also  enter  the  total  number  of  ai.tioiis 
and  total  dollar  value  of  actions 
corresponding  to  the  following  subtotals: 

Line  ClA — Small  Business  Concerns. 

Line  ClB — Large  Bl-sjiicss  Concerns. 

Line  ClC — Domestic  or  Foreign 
Entities  Performing  outside  the  U.S.  and 
outlying  areas. 

Line  ClD — Educational,  Nonprofit 
and  Other  Entities. 

Line  C2 — Not  Available  for 
Competition,  Total  Enter  the  total 
num.ber  of  actions  and  total  dollar  value 
of  actions  which  were  not  available  for 
competition.  Also  enter  the  total  number 
of  actions  and  total  dollar  value  of 
actions  corresponding  to  the  following 
subtotals: 

Line  C2A — Small  Business  Concerns. 

Line  C2B — Large  Bus  'ness  Concerns. 

Line  C2C — Domestic  or  Foreign 
Entities  Performing  outside  the  U.S.  and 
outlying  areas. 

Line  C2D — Educational,  Nonprofit 
and  Other  Entities. 

Line  C3—Not  Competed.  Total.  Enter 
the  total  number  of  actions  and  total 
dollar  value  of  actions  which  were  not 
competed.  Also  enter  the  total  number 
of  actions  and  total  dollar  value  of 
actions  corresponding  to  the  following 
subtotals: 

Line  C3A — Small  Business  Concerns. 

Line  C3B — Large  Business  Concerns. 

Line  C3C — Domestic  or  Foreign 
Entities  Performing  outside  the  U.S.  and 
outlying  areas. 

Line  C3D — Educational  Institutions, 
Nonprofit  and  Other  Entities. 

(d)  Section  D.  Research,  Development, 
Test  and  Evaluation  Actions.  Enter  the 
number  and  dollar  value  of  actions  for 
research,  development,  test  and 
evaluation  work  on  the  Lines  Dl  through 
05  as  appropriate.  Do  not  include 
purchases  of  supplies  or  services  that 
are  incidental  to  the  fulfillment  of 
RDT&E  work  but  do  not  require 
contractor  RDT&E  performance. 

Line  Dl— RDT&E  A  warded  to  Small 
Business  Concerns. 

Line  D2—RDTFrE  A  warded  to  Large 
Business  Concerns. 

Line  D3— RDT&E  A  warded  to 
Domestic  or  Foreign  Entities  Performing 
outside  the  U.S.  and  outlying  areas. 

Line  D4— RDT&E  A  warded  to 
Historically  Black  Colleges  or 
Universities  or  Minority  Institutions. 


Line  D5— RDT&E  A  warded  to  Other 
Entities.  Elnter  awards  to  other  entities 
such  as  educational,  nonprofit  or  not  for 
profit  institutions  which  were  not 
reportable  above. 

(e)  Section  E,  Selected  Socioeconomic 
Statistics.  Enter  the  total  number  of 
actions  and  total  dollar  value  of  actions 
on  the  appropriate  lines  below; 

Line  El — Small  Business  Set-Aside 
Actions.  Enter  the  total  number  of 
actions  and  total  dollar  value  which 
were  small  business  set-aside  actions. 
Also  enter  the  total  number  and  total 
dollar  value  of  actions  corresponding  to 
the  following  subtotals: 

Linf  El.-i  —Small  Business — Small 
Purchases  Set-Aside.  Enter  actions 
pursuant  to  FAR  13.105. 

Line  El 3 — Small  Business  Set-Asides. 
E-".ter  actions  pursuant  to  FAR  19  502,  es 
supplemented. 

Line  ElC — Combined  Small  Business/ 
Labor  Surplus  Area  Set-Asides.  Enter 
action.s  pursuant  to  219.502-70. 

Line  E2 — Small  Disadvantaged 
Business  Actions.  Enter  the  total  number 
cf  pctions  and  total  dollar  value  which 
were  small  disadvantaged  business 
actions.  Also  enter  the  total  number  of 
actions  and  total  dollar  vlaue  associated 
with  each  of  the  SDB  categories  shown 
below: 

Line  E2A — Section  8(a).  Enter  actions 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  section  8(a)  of  the 
Small  Business  Act  (FAR  19.8). 

Line  E2B—SDB  Set-Aside  or  SDB 
Preference.  Enter  actions  resulting  from 
Total  Small  Disadvantaged  Business 
Set-aside  pursuant  to  219.502-72  or 
actions  resulting  from  application  of  an 
SDB  evaluation  preference  (see 
219.7002):  or  SDB  preferential 
consideration  (see  219.502-3(70)). 

Line  E2C — Small  Business — Smioll 
Purchase  Set-Aside.  Enter  actions 
pursuant  to  FAR  13.105  where  award  is 
to  an  SDB  without  the  application  of  a 
preference. 

Line  E2D — Small  Business  Set-Aside. 
Enter  actions  pursuant  to  FAR  19.502. 
without  a  preference  or  preferential 
consideration  to  an  SDB.  but  where  the 
award  is  to  an  SDB. 

Line  E2E — Other  awards  made  to  SDB 
concerns. 

Line  E3 —  Women-Owned  Small 
Business.  Enter  total  actions  and  dollars 
made  to  Women-owned  small 
businesses. 

Line  E4 — Historically  Black  Colleges 
and  Universities  or  Minority  Institutions 
(HBCU/MI).  Enter  the  total  actions  and 
dollars  made  to  an  HBCU/MI  pursuant 
to  226.7004. 

Line  E5 — Sheltered  Workshop.  Enter 
total  actions  and  dollars  made  to  a 
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workshop  for  the  blind  or  a  workshop 
for  the  severely  handicapped  from  the 
procurement  list  pursuant  to  FAR  8.7. 

Line  E6 — Labor  Surplus  Area  Set- 
Aside.  Enter  total  actions  and  dollars 
made  pursuant  to  220.7003  or  FAR  20.2. 
Do  not  include  awards  reported  in  Line 
E2C  as  a  combined  small  business/labor 
surplus  area  set-aside. 

(f)  Section  F — Small  Purchase 
Procedures — Dollar  Value  Ranges.  Enter 
the  total  number  of  small  purchase 
procedure  actions  and  total  dollar  value 
in  the  appropriate  category  shown 
below. 

Line  Fl— $0.01-1.000.00. 
Line  F2— $1,000.01-2,500.00. 
Line  F3— $2,500.01-10.000.00. 
Line  F4— $10,000.01-25.000.00. 

(g)  Section  G — Remarks  and 
Authentications. 

Line  Gl — Remarks.  Enter  any  remarks 
applicable  to  this  report. 

Line  G2 — Contracting  Officer. 

Line  G2A— Contracting  Officer's 
Name.  Enter  the  typed  name  (Last,  First, 
Middle  Initial)  of  the  contracting  officer 
or  duly  authorized  representative. 

Line  G2B— Contracting  Officer's 
Signature.  Enter  the  signature  of  the 
person  identified  in  line  G2A  above. 

Line  G2C^TeIephone  Number.  Enter 
the  telephone  number  (and  area  code)  of 
the  person  identified  in  line  G2A  above. 

Line  G3—Date  Report  Submitted. 
Enter  the  date  submitted  as  year,  month 
and  day  in  2-digit  numeric  segments 
(YYMMDD).  For  example,  enter  2 
January  1999  as  990102. 

204.672-6    Instructions  for  preparing 
magnetic  tape  of  DO  Form  1057  actions, 
DD-P&MM)  1015. 

Magnetic  tape  as  prescribed  by  the 
Office  of  the  Deputy  Assistant  Secretary 
of  Defense  for  Procurement  will  be 
submitted  to  DIOR-WHS  by  the 
Departments  to  cover  DD  Form  1057 
transactions  for  each  month 
(noncumulative).  The  instructions  for 
preparing  the  magnetic  tape  are 
developed  by  DIOR-WHS  with  the 
agreement  of  the  Departments. 

204.673  Record  of  welgtited  guidelines 
mettKMJ  application  (DD  Fonn  1547). 

*         «         *         »         , 

204.674  Overseas  distriliution  of  defense 
suljcontracts  (DO  Form  2139). 

204.674-1    Definition. 

"Country  of  Origin."  as  used  in  this 
section,  means  the  country  where  the 
actual  producer  of  supplies  or  provider 
of  services  is  located. 

204.674-2    Purpose. 

To  assist  DoD  monitoring  of  the 
volume,  type,  and  nature  of  subcontracts 


with  foreign  sources  the  clause  at 
252.204-7005  requires  prime  contractors 
and  first  tier  subcontractors  to  report 
(using  DD  Form  2139)  those  subcontracts 
or  modifications  thereof  exceeding 
$25,000  where  the  country  of  origin  is 
outside  the  United  States,  its  territories 
and  possessions. 

204.674-3    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  252.204-7005.  Overseas 
Distribution  of  Defense  Subcontracts,  in 
any  contract  for  other  than  Commercial 
items  which  is  expected  to  exceed 
$500,000,  or  when  any  modification 
increases  the  amount  of  a  contract  to 
more  than  $500,000.  In  the  latter  case, 
the  reporting  requirement  will  not  be 
retroactive  so  as  to  require  the  reporting 
of  subcontracts  awarded  prior  to  the 
modification.  This  clause  shall  not  be 
inserted  in  contracts  for  ores,  natural 
gas,  utilities,  petroleum  products  and 
crudes,  timber  (logs)  and  subsistence. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.204-7004    [Amended] 

3.  Section  252.204-7004  introductory 
paragraph  is  amended  by  removing 
"204.670-3"  and  adding  "204.67O-3(a)". 

4.  Section  252.204-7005  is  revised  to 
read  as  follows: 

252.204-7005    Overseas  Distribution  of 
Defense  Sut>contracts. 

As  prescribed  at  204.674-3,  insert  the 
following  clause: 

OVERSEAS  DISTRIBimON  OF  DEFENSE 
SUBCONTRACTS  (AUG  1988) 

(a)  For  each  subcontract  or  modification 
thereof  which  exceeds  $25,000,  where  the 
country  of  origin  is  outside  the  United  States 
or  its  territories  and  possessions,  the 
Contractor  agrees  to  prepare  and  submit  the 
Subcontract  Report  of  Foreign  Purchases  on 
DD  Form  2139  to  Director  for  International 
Acquisition.  OASD  (P&L)  (P).  Department  of 
Defense.  The  Pentagon,  Washington,  DC 
20301-3060.  Copies  of  the  form  may  be 
obtained  from  the  Contracting  Officer. 
Contractors  who  maintain  information  on 
foreign  subcontracts  on  an  automated  data 
base  may  submit  the  information  in  a  report 
format  compatible  with  their  automated 
system.  In  all  cases,  however,  the  report  shall 
include  all  of  the  information  required  by  the 
DD  Form  2139.  A  sample  of  the  form  is  shown 
at  DoD  FAR  Supplement  53.303-70-DD-2139. 

(b)  For  purposes  of  this  clause,  the  term 
"country  of  origin"  means  the  country  where 
the  actual  producer  of  supplies  or  the  actual 
provider  of  services  is  located 

(c)  The  required  information,  if  any,  shall 
be  as  of  the  last  Hgy  of  the  calendar  year 
quarter  and  submitted  within  ten  (10)  days  of 
the  end  of  each  quarter. 

(d)  The  prime  Contractor  agrees  to  insert  a 
provision  substantially  similar  to  this  in  all 


first-tier  subcontracts  over  $100,000  except 
subcontracts  for  ores,  natural  gas,  utilities, 
petroleum  products  and  crudes,  timber  (logs), 
and  subsistence.  The  prime  Contractor  shall 
also  identify  the  applicable  prime  contract 
number  to  the  subcontractor  for  reporting 
purposes. 
(End  of  clause) 

252.204-7007    [Amended] 

5.  Section  252.204-7007  introductory 
paragraph  is  amended  by  removing  "204.670- 
5(a)"  and  adding  "204.67O-3(b)(f)". 
[FR  Doc.  88-19534  Filed  9-1-88:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
48  CFR  Ch.  63 

[Docl(et  45353;  Amdt.  63-1  ] 

Contract  Appeals  Board  Procedures; 
Acquisition  Regulations 

AGENCY:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

SUMMARY:  This  rule  adopts  as  final,  the 
Department  of  Transportation  (DOT) 
Board  of  Contract  Appeals  (BCA)  Rules 
of  Procedure,  which  were  recodified  and 
republished  as  an  interim  final  rule  in 
Part  III  of  the  Federal  Register  on 
Wednesday,  December  23, 1987  (52  FR 
48630).  The  interim  final  rule  allowed  for 
60  days  within  which  interested  parties 
could  submit  comments  on  the  interim 
final  rule  to  the  Department  of 
Transportation.  Two  comments  were 
received.  As  a  result  of  these  comments, 
this  final  rule  incorporates  a  number  of 
changes  to  the  Rule  as  published  on 
December  23, 1987.  The  comments 
received  and  our  response  to  each  are 
discussed  in  detail  below. 
DATES:  September  2, 1988. 
FOR  FURTHER  INFORMATION:  Contact 
Roger  Martino  at  400  Seventh  Street 
SW.,  Room  9100,  Washington,  DC  20590. 
phone  number  (202)  366-4271. 

SUPPLEMENTARY  INFORMATION: 

Comments  were  received  from  the 
American  Bar  Association  (ABA)  Public 
Contract  Law  Section  and  from  the 
Administrative  Confereuce  of  the  United 
States  (ACUS). 

The  Comments 

The  ABA  Public  Contract  Law  Section 
stated  that  it  is  unclear  from  the 
wording  of  Board  Rule  18  (Discovery — 
Depositions)  whether  parties  may  agree 
to  take  depositions  without  appiicaiion 
to  the  Board.  It  recommended  that  the 
Board  eliminate  the  ambiguity  by 
adopting  language  similar  or  identical  to 
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that  used  by  the  Armed  Services  Board 
of  Contract  Appeals  (ASBCA)  and  other 
boards.  In  pertinent  part,  ASBCA  Rule 
14  states:  "After  an  appeal  has  been 
docketed  and  complaint  filed,  the 
parties  may  mutually  agree  to,  or  the 
Board  may,  upon  application  of  either 
party,  order  the  taking  of  testimony  of 
any  person  by  deposition  upon  oral 
examination  *  *  *" 

DOT  BCA  Rule  18  (Discovery- 
Depositions)  as  presently  drawn  states 
in  subparagraph  (a)  that,  "[the]  parties 
are  encouraged  to  engage  in  voluntary 
discovery  procedures."  Subparagraph 
(b)  (Obtaining  a  deposition)  states, 
"After  an  appeal  has  been  docketed,  the 
Board  upon  application  of  any  party  and 
for  good  cause  shown,  may  order  the 
taking  of  testimony  of  any  person  by 
deposition  upon  oral  examination 

We  do  not  recall  receiving  inquiries 
regarding  the  need  for  a  Board  order  as 
a  prerequisite  to  taking  depositions 
under  Rule  18(b).  We  believe  the  lack  of 
inquiries  is  because  most  parties  read 
Rule  18(b)  in  context  with  Rule  18(a). 
Under  such  a  reading,  one  would 
consider  the  taking  of  depositions  as 
part  of  the  voluntary  discovery  process, 
and  apply  for  a  Board  order  to  compel 
the  taking  of  a  deposition  only  after 
voluntary  efforts  have  failed.  This  has 
been  the  general  procedure  of  parties 
practicing  before  the  Board. 

Nonetheless,  we  believe  the  ABA's 
recommendation  does  have  merit,  and 
we  have  changed  paragraph  (b)  of 
section  6302.18  (Rule  18). 

Many  government  officials, 
contractors  and  attorneys  agree  that 
contract  disputes  are  becoming 
increasingly  more  complex,  expensive 
and  time-consuming,  and  that  litigation 
of  such  disputes  is  escalating  beyond 
manageable  levels.  ACUS  suggests  that 
the  Board  revise  its  rules  to  incorporate 
less  formal  procedures  designed  to  make 
resolution  of  contract  disputes  faster 
and  less  expensive.  ACUS  recommends 
adding  procedures  to  the  Board's  rules 
allowing  for  mini-trials,  settlement 
judges,  and  "other  alternative  means  of 
dispute  resolution."  ACUS  reports  that 
these  methods  have  been  used 
successfully  in  the  private  sector  for 
many  years,  and  suggests  they  be 
adopted  by  the  Board. 

We  agree  that  the  Board  may  benefit 
significantly  by  adopting  two  of  the 
Alternative  Dispute  Resolution  (ARS) 
methods  and,  where  appropriate, 
encouraging  practitioners  before  it  to 
use  such  methods.  The  two  ADR 
methods  appropriate  for  Board 
employment  are  the  use  of  Settlement 
}udge  and  a  Mini-Trial.  A  Settlement 
Judge  (a  judge  (i.e..  neutral  advisor) 


other  than  the  presiding  judge)  is  used 
where  it  is  possible  to  achieve 
resolution  of  a  case  through  frank,  off- 
the-record,  discussion  of  a  case's 
strengths  and  weaknesses  before  a 
neutral  advisor.  A  Mini-Trial  is  a 
flexible,  off-the-record,  expedited 
procedure  where  each  side  presents  an 
abbreviated  version  of  its  case. 

The  Congressional  mandate  of  section 
8(e)  of  the  Contract  Disputes  Act  of 
1978,  that  agency  boards  "shall  provide 
to  the  fullest  extent  practicable, 
informal,  expeditious,  and  inexpensive 
resolution  of  disputes"  (41  U.S.C.  607), 
clearly  gives  the  Board  authority  to 
institute  procedures  such  as  ADR  to 
resolve  disputes.  We,  therefore,  adopt  a 
new  Rule  30  (Alternative  Dispute 
Resolution  Methods). 

Executive  Order  12291 

Under  Bulletin  No.  85-7,  the  Director 
of  the  Office  of  Management  and  Budget 
(OMB)  withdrew  the  general  exemption 
from  Executive  Order  12291  that  OMB 
had  created  on  February  17, 1981,  for 
agency  procurement  regulations. 

This  final  rule  does  not  constitute  a 
"major  rule"  as  that  term  is  defined  in 
section  1(b)  of  Executive  Order  12291. 
The  rule  will  not:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
agencies  or  geographic  regions;  or  (3) 
have  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  This  rule 
is  considered  as  nonsignificant  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979.)  Since 
the  economic  impact  of  this  rule  is 
expected  to  be  minimal,  a  formal 
economic  analysis  has  not  been 
prepared. 

Regulatory  Flexibility  Act 

Consistent  with  the  provisions  of 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601),  the 
undersigned  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  because  the  rule  simply 
finalizes  the  recodification  and 
transference  of  the  Department  of 
Transportation  Board  of  Contract 
Appeals  Rules  fi-om  41  CFR  Parts  12-60, 
to  48  CFR  Chapter  63.  To  the  extent 
changes  are  made  to  the  current  rules, 
they  are  either  for  clarification  purposes, 
or  are  designed  to  implement  quicker 
resolution  of  disputes. 


Papework  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements 
requiring  review  under  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1960  (44 
U.S.C.  3504  (h)). 

National  Environmental  Policy  Act 

DOT  has  concluded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  432  et  seq. 
1976).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  will  be  made 
pursuant  to  NEPA. 

Administrative  Procedure  Act 

Section  553  of  the  Administration 
Procedure  Act  exempts  rules  relating  to 
public  contracts  from  the  prior  notice 
and  comment  procedure  normally 
required  for  informal  rulemaking. 
However,  the  Office  of  Federal 
Procurement  Policy  (OFPP).  Office  of 
Management  and  Budget  (OMB),  has 
established  procedures  to  be  used  by  all 
Federal  agencies  in  the  promulgation  of 
procurement  regulations.  In  OFPP  letter 
83-2,  OFPP  states  that  an  agency  must 
provide  an  opportunity  for  public 
comment  before  adopting  procurement 
regulations  if  the  regulations  represent  a 
"significant"  change  to  existing 
regulations.  "Significant"  is  defined 
generally  as  something  that  has  an 
effect  beyond  the  internal  operating 
procedures  of  the  agency  or  has  a  cost 
or  administrative  impact  on  contractors. 

The  Department  has  determined  that 
this  rule  does  not  represent  a  significant 
change.  As  explained  above,  changes 
made  to  the  DOT  BCA  Rules  are  either 
for  clarification  purposes  or  to  allow  for 
quicker  resolution  of  disputes. 

The  Department  traditionally  has 
provided  for  prior  notice  and  comment 
even  when  not  required  by  the 
Administrative  Procedure  Act.  For  this 
reason,  the  Rules  were  published  as  an 
interim  final  rule  on  December  23, 1987, 
which  allowed  for  the  submission  of 
comments  for  a  period  of  60  days.  The 
Departmental  Docket  Clerk  received 
two  comments  within  the  allotted  period 
for  submission  of  comments.  Both 
comments  were  reviewed  and  the  rules 
are  being  changed  as  described  herein, 
to  incorporate  the  suggestions. 

Executive  Order  12612 

This  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Fede;alism  Assessment 
pursuant  to  Executive  Order  12612. 


BEST  COPY  AVAILABLE 


S  E 


988 


UMI 


34106         Federal  Register  /  Voi.  53.  No.  171  /  Friday.  September  2.  1988  /  Rules  and  Regulations 


This  rule  is  issued  under  delegated 
authority  under  49  CFR  Pjirt  1  59(q), 

List  of  Subjects  ia  48  CFR  Ch.  63 

Government  procurement. 
Ddted:  August  26,  1988. 
[an  H,  Seymour, 

Assistant  Secretary  for  Adniimstration. 

A(xordingly,  the  Department  of 
Transportation  amends  48  CFR  Ch.  63  as 
follows: 

1.  The  authority  for  Chapter  63 
continues  to  read: 

Authority':  Contract  Disputes  .Act  of  1978 
(41  U.S.C.  600.  et  seq.). 

6302.18    (Amended] 

2.  Paragraph  (b)  of  section  6302.18 
(Rule  18),  is  revised  to  read: 

(b)  Obtaining  a  deposition.  After  an 
appeal  has  been  docketed,  the  parties 
may  voluntarily  agree  to  take,  or  the 
Board  may,  upon  application  of  either 
party  and  for  good  cause  shown,  order 


the  taking  of,  testimony  of  any  person 
by  deposition  upon  oral  examination  or 
written  interrogatories  before  any 
officer  authorized  to  administer  oaths  at 
the  place  of  examination,  for  use  as 
evidence  or  for  purposes  of  discovery. 
The  application  for  such  order  shall 
specify  whether  the  purpose  of  the 
deposition  is  for  discovery  or  for  use  as 
evidence. 

3.  The  table  of  contents  for  Part  6302, 
Rules  of  Procedure,  is  amended  as 
follows:  "6302.30  Reserved  (Rule  30)"  is 
changed  to  read  "6302.30  Alternative 
Dispute  Resolution  Methods  (Rule  30)". 

4.  Section  6302.30  (Rule  30)  is  revised 
to  read: 

6302.30    Aitemative  Dispute  Resolution 
Methods  (Rule  30). 

(a)  To  facilitate  settlements  in  cases 
which  might  involve  lengthy  hearings  (in 
excess  of  one  week)  of  complex  factual 
disputes  and  settled  legal  principles,  the 
Board  has  adopted  two  methods  of 
Aitemative  Dispute  Resolution  (ADR): 


Settlement  {udges  and  Mini-Trials. 
These  procedures  are  designed  to 
supplement  existing  settlement 
techniques  and  not  to  replace  them. 
Procedures  regarding  implementation  of 
these  ADR  methods  will  be  distributed 
to  the  parties,  in  appropriate  cases,  but 
may  be  obtained  from  the  Board  upon 
request. 

(b)  To  employ  ADR  both  parties  must 
initially  agree  to  use  an  ADR  method. 
The  parties  must  communicate  that 
agreement  in  writing  to  the  presiding 
judge  as  early  as  possible,  preferably 
before  commencement  of  voluntary 
discovery.  The  presiding  judge  shall 
promptly  decide  the  appropriateness  of 
the  ADR  method  requested  and  so 
advise  the  parties.  Where,  after 
application  of  an  ADR  method,  the 
parties  are  unable  to  resolve  a  dispute, 
the  matter  shall  be  restored  to  the 
docket  of  the  presiding  judge  for 
hearing. 

jFR  Doc.  88-20053  Filed  9-1-88:  8:45  an] 
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This  section  of  the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
Is  to  give  Interested  persons  an 
opportunity  to  participate  In  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  910 

Expenses  and  Assessnient  Rate  for 
Lemons  Grown  in  California  and 
Arizona 

agency:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


summary:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
No.  910  for  the  1988-89  marketing  year 
established  for  the  lemon  marketing 
order.  Funds  to  administer  this  program 
are  derived  from  assessments  on 
handlers. 

DATE  Comments  must  be  received  by 
September  12. 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  F&V. 
AMS,  USDA,  P.O.  Box  96456.  Room 
2085-S,  Washington,  DC  20090-6456. 
Comments  should  reference  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT 

Beatriz  Rodriguez,  Marketing  Specialist, 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch,  F&V, 
AMS,  USDA,  P.O.  Box  96456,  Room 
2524-S,  Washington,  D.C.  2009O-6456; 
telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  No. 
910  (7  CFR  Part  910).  regulating  the 
handling  of  lemons  grown  in  California 
and  Arizona.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 


Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disporportionately  burdened. 
Marketing  orders  issued  prusuanl  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  lemon  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  lemon  marketing  order  requires 
that  the  assesment  rate  for  a  particular 
fiscal  year  shall  apply  to  all  assessable 
lemons  handled  from  the  beginning  of 
such  year.  An  annual  budget  of 
expenses  is  prepared  by  the  Lemon 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  lemon  marketing 
order,  and  submitted  to  the  U.S. 
Department  of  Agriculture  for  approval. 
The  members  of  the  Committee  are 
handlers  and  producers  of  lemons.  They 
are  familiar  with  the  Committee's  needs 
and  with  the  costs  for  goods,  services, 
and  personnel  in  their  local  areas  and 
are  thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  lemons.  Because  that  rate 


is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee's  expected  expenses.  The 
recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  by  the 
Committee  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  Committee  will 
have  funds  to  pay  its  expenses. 

The  Committee  met  on  July  26. 1988. 
and  unanimously  recommended  1988-89 
marketing  order  expenditures  of 
$734,000  and  an  assessment  rate  of 
$0,045  per  carton  of  lemons.  In 
comparison,  1987-88  marketing  year 
budget  expenditures  were  $695,000  and 
the  assessment  rate  was  $0,045  per 
carton.  Assessment  income  for  1988-89 
is  estimated  at  total  $715,500  based  on  a 
crop  of  15,900,000  cartons  of  lemons.  The 
remaining  $18,500  is  expected  to  be 
derived  from  interest  and  miscellaneous 
income.  Reserve  funds  may  also  be  used 
to  meet  any  deficit  in  assessment 
income. 

While  this  proposal  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approval  for  the  program  needs  to  be 
expedited.  The  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses, 
which  are  incurred  on  a  continuous 
basis. 

List  of  Subjects  in  7  CFR  Part  910 

Arizona,  California,  Lemons, 
Marketing  agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  a  new 
§  910.226  be  added  as  follows: 
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PART  910— LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Autiiority:  Sees.  1-19.  48  Staf.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Add  new  §  9ia226  to  read  as 
follows: 

§910226    EipwMM and Msessment rate. 

Expenses  of  $734,000  by  the  Lemon 
Administrative  Ck)mmittee  are 
authorised,  and  an  assessment  rate 
payable  by  each  handler  in  accordance 
with  §  910.41  is  fixed  at  $0,045  per 
carton  of  assessable  lemons. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  August  29. 1968. 

Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

[FR  Doc.  88-19990  Filed  9-1-68;  8:45  am] 

BILLINQ  CODE  M10-0S-H 


7  CFR  Part  987 

[Docket  No.  FV-8«-1 17] 

Domestic  Dates  Produced  or  Packed 
in  Riverside  County,  CA; 
Proposal  To  Ctiange  ttie  Conversion 
Factor  Used  To  Compute  tiie  Wtiole 
Data  Equivalent  Weigtit  of  Pitted  Dates 

AGENCY:  Agricultural  Mariceting  Service, 
USDA. 

action:  Proposed  rule. 


UMI 


summary:  This  proposed  rule  would 
change  the  conversion  factor  used  to 
convert  the  weight  of  pitted  dates  to 
their  whole  date  equivalent.  Currently, 
the  weight  of  pitted  dates  is  converted 
to  whole  date  weight  by  dividing  the 
weight  of  pitted  dates  by  0.875.  This 
proposal  would  change  this  factor  to 
0.83.  This  change  would  result  in  more 
precise  inventory,  sales,  and  shipment 
reports.  Carryover  determinations  and 
assessment  determinations  would  also 
be  affected. 

date:  Comments  must  be  received  by 
September  19, 1988. 

ADDltESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2085-S,  Washington. 
DC  20090-6456.  Comments  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  Packnett,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456.  Room  2525-S.  Washington. 
DC  20090-6456,  telephone  202-47&-3862. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  No. 
987  (7  CFR  Part  987],  regulating  the 
handling  of  domestic  dates  produced  or 
packed  in  Riverside  County,  California. 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  aa  amended  (7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non  major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  26  handlers 
of  California  dates  regulated  under  this 
marketing  order,  and  approximately  135 
date  producers  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2J  as  those 
having  annual  gross  revenues  for  the 
last  three  yt;ars  of  less  than  $300,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  date  handlers  and 
producers  may  be  classified  as  small 
entities. 

This  proposal  would  change  §  987.105 
of  Subpart— Administrative  Rules  (7 
CFR  987.101—987.172].  That  section 
specifies  a  conversion  factor  of  0.875  for 
use  in  computing  the  whole  date 
equivalent  weight  of  pitted  dates.  The 
weight  of  pitted  dates  is  converted  to 
whole  date  weight  by  dividing  the 
weight  of  the  pitted  dates  by  that  factor. 
The  current  factor  has  been  in  place 
since  the  late  1960's. 

The  current  conversion  factor  is  based 
on  a  weight  loss  resulting  from  the 
removal  of  the  pit,  estimated  at  12.5 
percent  of  the  whole  date  weight. 


However,  the  12.5  percent  represents  the 
weight  of  the  pit  only,  and  does  not 
account  for  all  of  the  date  Hesh  lost  in 
the  pitting  process.  Use  of  updated 
conversion  factor  would  result  in  more 
precise  sales,  shipment,  and  inventory 
reports.  Carryover  determinations 
completed  on  a  whole  date  weight 
would  be  affected.  Use  of  the  updated 
factor  will  also  affect  assessment  weight 
obligations  for  pitted  dates  because  the 
assessment  obligations  of  date  handlers 
are  computed  on  a  whole  date  weight 
basis. 

At  a  meeting  held  on  June  27. 1988,  the 
committee  unanimously  recommended 
that  the  conversion  factor  be  changed 
from  0.875  to  0.83,  effective  October  1, 
1988.  Handlers  of  pitted  dates  furnished 
information  to  the  committee  indicating 
that  the  weight  loss  resulting  from  the 
pitting  process  ranges  from  15  to  19 
percent  with  an  average  of  17  percent. 
The  conversion  factor  of  0.83  is  based  on 
a  17  percent  weight  loss.  The  committee 
stated  that  the  0.83  conversion  factor 
would  more  accurately  reflect  the 
weight  loss  resulting  during  the  pitting 
process.  Updating  the  conversion  factor 
would  not  add  to  or  complicate  handlers 
reporting  requirements. 

Based  on  the  above,  the  administrator 
of  AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

It  is  found  and  determined  that  a 
comment  period  of  less  than  30  days  is 
appropriate  because  this  action  needs  to 
be  effective  October  1, 1988,  the 
beginning  of  the  1968-89  shipping 
season.  A  comment  period  longer  than 
provided  could  delay  the  effective  date 
into  the  shipping  season. 

Lists  of  Subjects  in  7  CFR  Part  987 

Marketing  agreements  and  orders. 
Dates,  California. 

For  the  reasons  set  forth  in  the 
preamble,  §  987.105  of  Subpart- 
Administrative  Rules  (7  CFR  987.101- 
987.172]  is  proposed  to  be  revised  as 
follows: 

PART  987— DOIMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  987  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  987.105  is  revised  to  read  as 
follows: 
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§  987.105    Whole  equivalent  of  pitted 
date*. 

For  the  purposes  of  this  part,  the 
whole  date  equivalent  weight  of  pitted 
dates  shall  be  determined  by  dividing 
the  weight  of  the  pitted  dates  by  0.83. 

Dated:  August  30. 1988. 
Robert  C.  Keeney. 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  88-20063  Filed  9-1-88;  8:45  am) 
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FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  615 

Funding  and  Fiscal  Affairs,  Loan 
Policies  and  Opei^tions,  and  Funding 
Operations 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Farm  Credit 
Administration  (FCA)  withdraws 
proposed  amendments  to  12  CFR  Part 
615  published  for  comment  on  October 
16, 19B6  (51  FR  36824).  and  proposes  for 
comment  amendments  to  12  CFR  Part 
615.  Subparts  l},  K,  L,  M,  and  N  relating 
to  the  adoption  of  capitalization  bylaws, 
the  isBuance  and  retirement  of  equities 
thereunder  and  related  disclosure 
requirements,  and  the  unallocated 
surplus  of  banks  for  cooperatives.  The 
proposed  regulations  set  forth 
requirements  for  capitalization  bylaws, 
requirements  that  must  be  met  in  order 
for  equities  issued  thereunder  to  qualify 
as  permanent  capital,  requirements 
designed  to  ensure  implementation  of 
cooperative  principles,  disclosure 
requirements  for  the  issuance  and 
retirement  of  equities,  requirements  for 
the  retirement  of  equities,  and 
requirements  for  additions  to 
unallocated  surplus  in  banks  for 
cooperatives.  The  proposed 
amendments  reflect  changes  in  the 
capitalization  provisions  of  the  Farm 
Credit  Act  of  1971  (1971  Act),  12  U.S.C. 
2001  et  seq..  made  by  the  Agricultural 
Credit  Act  of  1987  (1987  Act).  Pub.  L. 
100-233.  Upon  the  adoption  in  final  form 
of  these  proposed  regulations  as  well  as 
the  proposed  capital  adequacy 
regulations  published  for  comment  on 
May  12, 1988  (53  FR  16948),  the  FCA 
would  rescind  Capital  Directive  No.  1. 
The  effect  of  the  proposed  regulations 
would  be  to  give  Farm  Credit  System 
(System)  institutions  greater  flexibihty 
in  determining  their  capital  structures 
and  to  provide  guidance  to  such 
institutions  in  the  adoption  of 
capitahzation  bylaws  that  will  enable 
them  to  meet  minimum  permanent 


capital  standards  established  by  the 
FCA.  as  required  by  the  1987  Act. 
DATE:  Comments  must  be  submitted  on 
or  before  September  16. 1988, 
ADDRESSES:  Written  comments  may  be 
mailed  (in  triplicate]  to  Anne  E.  Dewey. 
General  Counsel.  Farm  Credit 
Administration,  1501  Farm  Credit  Drive. 
McLean.  Va.  22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Office  of  General  Counsel, 
Farm  Credit  Administration. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Dunn,  Chief,  Financial 
Analysis  and  Standards  Division,  1501 
Farm  Credit  Drive.  McLean.  VA 
22102-5090.  (703)  883-4402 
or 
Dorothy  J.  Acosta.  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration.  1501  Farm 
Credit  Drive,  McLean,  VA  22102^5090, 
(703)  883-4020.  TDD  (703)  883-4444 
SUPPLEMENTARY  INFORMATION:  On  July 
23. 1986.  the  Farm  Credit  Administration 
(FCA)  published  for  conunent  proposed 
regulations  (51  FR  26402)  relating  to 
capital  adequacy  and  minimum  capital 
standards  for  Farm  Credit  System 
(System)  institutions  pursuant  to  section 
4.3(a)  of  the  Farm  Credit  Act  of  1971 
(1971  Act),  12  U.S.C.  2154.  On  October 
16, 1986,  ihe  FCA  published  for  comment 
proposed  amendments  to  Parts  614  and 
615  of  Title  12  of  the  Code  of  Federal 
Regulations  that  were  referred  to  as 
"capital  adequacy  related  regulations." 
Before  fmal  action  had  been  taken  on 
these  proposals,  the  Agricultural  Credit 
Act  of  1987  (1987  Act)  was  enacted  on 
January  6. 1988,  substantially  amending, 
among  other  things,  the  capitalization 
provisions  of  the  1971  Act  and  directing 
the  FCA  to  adopt  regulations  setting 
minimum  "permanent  capital"  standards 
that  take  into  account  risk  factors.  As  a 
result  of  the  statutory  changes  the  FCA, 
on  April  5, 1988.  (published  May  12, 
1988,  at  53  FR  16948)  withdrew  the 
proposal  of  )uly  23, 1986.  and  published 
for  comment  a  regulation  setting  forth  a 
minimum  permanent  capital  standard 
expressed  as  a  ratio  of  permanent 
capital  to  risk-adjusted  assets.  In  that 
proposal,  the  FCA  announced  its 
intention  to  propose  amendments  to  the 
capital  adequacy  related  regulations 
necessary  to  conform  the  regulations  to 
the  statutory  changes  made  by  the  1987 
Act.  The  capital  adequacy  regulations 
proposed  on  May  12, 1988,  were  the 
subject  of  a  public  hearing  on  ]une  9. 
1988.  The  FCA  is  considering  the 
comments  submitted  during  the 
comment  period  and  the  testimony  given 
at  the  public  hearing  and  will  be 


adopting  a  ftnal  capital  adequacy 
regulation  in  the  near  future.  The  FCA  is 
also  considering  what  changes  to  the 
proposed  amendments  to  Part  614 
published  on  October  16, 1986.  are 
appropriate  and  will  be  taking  into 
action  on  that  proposal  in  the  near 
future.  The  FCA  withdraws  the 
proposed  amendments  to  Part  615 
published  on  October  16, 1986.  and 
publishes  for  comment  proposed 
amendments  that  reflect  changes  made 
by  the  1987  Act  in  the  capitalization 
provisions  of  the  1971  Act.  Upon  the 
adoption  in  fmal  form  of  these  proposed 
regulations  and  the  proposed  capital 
adequacy  regulations  published  on  May 
12. 1988.  the  FCA's  Capital  Directive  No. 
1  would  be  rescinded. 

1.  Statutory  Changes 

Prior  to  the  1987  Act,  the  1971  Act 
contained  detailed  and  specific 
provisions  relating  to  the  issuance  and 
retirement  of  equities  of  System 
institutions  and  the  distribution  of  their 
earnings.  Also  boards  of  directors  of 
System  institutions  were  empowered  to 
adopt  bylaws  without  shareholder 
approval  and  the  FCA  was  empowered 
to  issue  and  amend  bylaws.  FCA  had  in 
fact  prescribed  model  bylaws  and 
required  FCA  approval  for  any  deviation 
therefrom.  As  a  result  of  the  detailed 
statutory  provisions  and  required  FCA 
approvals.  System  institutions  had 
limited  discretion  in  the  issuance  and 
retirement  of  equities  and  the 
distribution  of  earnings.  Only 
production  credit  associations  could 
issue  stock  to  persons  other  than  eligible 
borrowers,  and  this  was  rarely  done. 
Borrowers  were  required  to  purchase 
stock  in  an  amount  equal  to  a  specified 
percentage  of  their  loan.  The  Federal 
land  bank  and  the  Federal  land  bank 
associations  were  required  to  retire  the 
borrower's  stock  upon  repayment  of  the 
loan,  and  borrowers  from  other  System 
institutions  had  expectations  that  their 
stock  would  be  retired  soon  after 
repayment  of  a  loan  or  on  some 
revolving  cycle  based  on  board  policy  or 
custom  and  practice.  Transfer  rights 
were  restricted. 

The  1987  Act  provided  a  mechanism 
for  Federal  assistance  to  financially 
troubled  System  institutions  by 
providing  for  the  establishment  of  the 
Farm  Credit  System  Assistance  Board 
(Assistance  Board)  and  the  Farm  Credit 
System  Financial  Assistance 
Corporation  (FAC).  Upon  certification 
by  the  Assistance  Board,  the  FAC  was 
authorized  to  purchase  preferred  stock 
in  System  institutions.  The  1987  Act 
provided  assurance  that  stock  issued 
prior  to  the  1987  amendments  and 
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during  a  brief  transitional  period 
thereafter  would  be  retired  at  par, 
regardless  of  its  book  value.  However, 
the  1987  Act  also  significantly  changed 
the  capitalization  of  System  institutions 
prospectively  by  adding  a  new  section 
4.3A  to  the  1971  Act,  which  directs 
System  institutions  to  adopt 
shareholder-approved  capitalization 
bylaws  that  meet  certain  statutory 
requirements  and  that  will  enable  the 
institution  to  meet  minimum  permanent 
capital  standards  established  by  the 
FCA.  These  statutory  requirements  have 
the  effect  of  assuring  that  stock  and 
participation  certificates  issued  by  the 
System  institutions  after  the  adoption  of 
the  new  bylaws  will  be  ture  "at  risk" 
equity  investments  that  can  only  be 
retired  at  the  discretion  of  the  board  of 
directors  (providing  the  minimum 
permanent  capital  standards  established 
by  FCA  are  met).  Section  4.3A  also 
allows  equities,  except  for  voting  stock, 
to  be  issued  to  non-borrowers. 

Although  the  1987  Act  allowed  for  the 
consolidation  of  all  of  the  banks  for 
cooperatives  (BCs)  into  a  national  bank 
for  cooperatives,  the  statutory 
provisions  relating  to  the  capitalization 
and  distribution  of  earnings  of  BCs  in 
Title  III  of  the  1971  Act  were  generally 
unchanged  except  that  a  number  of 
required  FCA  prior  approvals  were 
deleted.  However,  DCs  are  subject  to  the 
requirements  of  new  section  4.3A  of  the 
Act. 

On  the  other  hand,  the  1987  Act 
mandated  the  merger  of  the  Federal  land 
bank  (FLB)  and  the  Federal  intermediate 
credit  bank  (FICB)  in  each  district  into  a 
Farm  Credit  Bank  (FCB)  within  6  months 
of  enactment,  and  enacted  a  new  Title  I 
and  Title  II  under  which  such  banks  and 
their  related  associations  are  to  operate. 
The  1987  Act  authorized  the  merger  of 
Federal  land  bank  associations  (FLBAs) 
and  production  credit  associations 
(PCAs)  into  associations  having  the 
combined  powers  of  an  FLBA  and  a 
PCA  (agricultural  credit  associations,  or 
ACAs).  The  1987  Act  also  allows  FLBAs 
to  become  direct  lenders.  The  extensive 
statutory  provisions  governing 
capitalization  and  distribution  of 
earnings  under  which  the  FLB,  FICB, 
FLBAs  and  PCAs  operated  were 
repealed  by  the  1987  Act,  effective  6 
months  from  enactment.  Under  the  new 
Title  I.  the  boards  of  directors  of  FCBs 
are  authorized  to  "provide  in 
accordance  with  section  4.3A,  through 
bylaws  and  subject  to  FCA  regulations, 
for  the  capitalization  of  the  bank  and 
the  manner  in  which  bank  stock  is 
issued,  held,  transferred  and  retired  and 
the  bank  earnings  distributed." 


Associations  are  similarly  authorized 
under  new  Title  II. 

Section  4.3A  of  the  1971  Act,  as 
amended,  requires  institutions  to  adopt 
shareholder-approved  capitalization 
bylaws  that  meet  the  following  statutory 
requirements: 

(1)  Issuance  of  voting  stock  must  be 
restricted  to  farmers,  ranchers, 
producers  or  harvesters  of  aquatic 
products,  eligible  cooperatives,  and 
System  associations  and  banks  for 
cooperatives; 

(2)  Borrowers  must  be  required  to 
purchase  stock  in  an  amount  that  cannot 
be  less  than  2  percent  of  the  loan 
amount  or  $1,000,  whichever  is  less; 

(3)  Voting  stock  must  be  converted  to 
non-voting  stock  within  2  years  after  the 
loan  of  a  borrower  is  repaid  in  full; 

(4]  Holders  of  stock  and  participation 
certificates  issued  before  the  adoption  of 
the  capitalization  bylaws  must  be 
required  to  exchange  a  portion  of  such 
stock  (which  is  protected  from 
impairment  under  section  4.9A  of  the 
1971  Act,  as  amended)  for  new  stock 
(which  is  not  protected); 

(5)  Stock  must  be  retirable  solely  at 
the  discretion  of  the  board  (provided  the 
minimum  permanent  capital  standards 
established  by  the  FCA  are  met); 

(6)  Stock  must  be  transferable  to 
persons  eligible  to  hold  it:  and 

(7)  The  bylaws  must  enable  the 
institution  to  meet  capital  adequacy 
standards  established  by  the  FCA. 

The  FCA's  authority  to  issue  and 
amend  bylaws  was  deleted  by  the  1987 
Act.  The  FCA's  primary  regulatory 
interests  in  the  capitalization  of  Farm 
Credit  Banks  after  the  1987  amendment 
of  the  1971  Act  are:  (1)  To  set  minimum 
capital  standards  for  safe  and  sound 
operation  and  the  protection  of 
investors:  (2)  to  assure  that 
capitalization  bylaws  enable  institutions 
to  meet  minimum  capital  standards;  (3) 
to  assure  that  capitalization  bylaws  are 
consistent  with  law  and  cooperative 
principles  (including  one-person-one- 
vote  and  equitable  treatment);  (4)  to 
assure  that  adequate  disclosure  is  made 
to  purchasers  of  equities  of  individual 
System  institutions;  and  (5)  to  assure 
that  obligations  under  joint  and  several 
liability  can  be  met.  The  proposed 
regulations  are  deemed  to  be  necessary 
and  appropriate  to  achieve  those  ends. 
The  details  of  capitalization  are 
otherwise  left  to  the  boards  of  directors 
of  the  institutions  and  their 
shareholders. 

II.  Proposed  Regulation 

Subpart  I — Issuance  of  Equities 

The  current  provisions  of  Subpart  I 
relate  to  debt-to-capital  ratios,  which 


will  be  superseded  by  the  minimum 
permanent  capital  standards  proposed 
on  May  12, 1988,  when  they  are  adopted 
in  a  final  regulation.  Therefore,  the  FCA 
proposes  to  amend  Subpart  I  to  set  forth 
the  statutory  requirements  for  the 
bylaws,  requirements  designed  to  assure 
that  the  bylaws  are  consistent  with  law 
and  with  cooperative  principles  and  that 
equities  issued  thereunder  will  enable 
the  institution  to  meet  minimum 
permanent  capital  standards  established 
by  the  FCA,  and  disclosure 
requirements  for  the  issuance  and 
retirement  of  equities  by  individual 
System  institutions. 

Section  615.5220  Issuance  of  Equities 

Section  615.5220  of  proposed  Subpart  I 
would  require  the  capitalization  bylaws 
to  set  forth: 

(1)  The  classes  of  stock  authorized  to 
be  issued  and  the  manner  in  which  they 
can  be  issued,  transferred,  converted, 
and  retired; 

(2)  For  each  class  of  stock,  classes  of 
persons  to  whom  it  may  be  issued, 
voting  rights,  dividend  rights  and 
preferences,  and  priority  upon 
liquidation,  including  rights,  if  any,  to 
share  in  the  distribution  of  the  residual 
estate; 

(3)  The  number  of  shares  and  par 
value  of  stock  authorized  to  be  issued 
for  each  class  of  stock  other  than  stock 
required  to  be  purchased  as  a  condition 
for  obtaining  a  loan  (which  may  be 
authorized  in  unlimited  amounts  to 
permit  loan  volume  to  increase  without 
shareholder  approval); 

(4)  The  percentage  amount  of  stock 
that  will  be  required  to  be  purchased  as 
a  condition  for  obtaining  a  loan  (which 
may  be  more  than  but  must  not  be  less 
than  2  percent  of  the  loan  amount  or 
$1,000,  whichever  is  less); 

(5)  The  amount  of  stock  protected 
under  section  4.9A  of  the  1971  Act,  as 
amended,  that  will  be  required  to  be 
exchanged  for  voting  stock  issued  under 
the  new  capitalization  bylaws;  and 

(6)  A  statement  that  such  equities  are 
retirable  at  the  sole  discretion  of  the 
board  of  directors; 

(7)  The  manner  in  which  earnings  will 
be  allocated  and  distributed,  including 
the  basis  on  which  patronage  refunds 
will  be  made,  which  shall  be  consistent 
with  cooperative  principles;  and 

(8)  The  manner  of  allocating  the 
capital  requirements  of  the  FCB  among 
its  owners  and  periodically  equalizing 
the  allocation. 

Section  615.5230  of  the  proposed 
Subpart  I  would  require  the  bylaws  to 
reflect  the  cooperative  priniciples  of 
one-person-one-vote  and  equitable 
treatment  of  patrons.  Under  the 
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proposed  paragraph  (a),  Farm  Credit 
associations  would  be  required  to 
accord  each  holder  of  voting  stock  one 
vote  regardless  of  the  number  of  shares 
Dwnjd,  except  when  voting  on  the 
issn.mce  of  preferred  stock.  In  FCBs, 
e.H  \  a.ssoci:ition/shareholder  vote 
wi'uld  be  required  to  be  weighted 
.i-.-urding  to  the  number  of  the 
as;.u(iatiun"s  voting  shareholders.  This 
iiM'urcment  would  assure  that  the  bank 
is  I  oDperatively  controlled  by  its 
ultiti^.}(e  owners,  the  borrowers.  In 
iMJdItiiun.  the  bylaws  of  the  FCBs  would 
be  i(i(|uircd  to  lellpct  a  weightrng  plan 
lh;it  Would  not  discriminule  against 
ACNJ-i  which  result  !rom  the  merger  of 
Fl.H^^;  and  PCAs.  Ihe  bylaws  of  both 
bank|!3  and  associations  Wiiuld  be 
rfjqiiined  to  permit  every  shareholder  be 
entitled  to  vote  in  the  election  of  each 
diredthr. 

Pribposed  paragraph  (b)  would  require 
that  the  bylaws  provide  for  the 
equitilble  treatment  of  all  equityhoiders 
aiiif  would  set  forth  provisions  that  must 
be  included  m  the  bylaws  to  assure  such 
equitable  treatment.  1  he  proposed 
regulation  would  require  the  issuance  of 
prpffjrred  stock  to  be  authorii^ed  by  a 
majority  vote  of  the  shares  of  each  class 
ui  stctk  affected  by  the  preference, 
whftiier  or  not  its  members  are 
otheiAise  entitled  to  vote.  This 
nu'dification  of  cooperative  voting 
piiT'clules  is  necessary  to  protect  the 
ir)!(;(i\sls  of  holders  of  common  stock 
and  participation  certificate  holders. 
'I  ht  proposed  regulation  would  also 
require  that  shareholders  be  treated 
equitably  with  respect  to  the 
distribution  of  earnings  and  priority 
upon  liquidation.  Dividends  would  be 
reqiiiff^d  to  be  on  a  per  share  basis  and 
without  prefereuce  between  holders  of 
stock  and  holders  of  participation 
certificates,  between  members  of  a 
clasa.  and  between  classes  of  common 
slock  I  xcepi  that  a  class  of  common 
stof:k  that  resulted  from  the  conversion 
of  liilocnted  surplus  may  be  subordinate 
to  u'h<'!  cl.-sser^  uf  common  stock.' 

SefS'cn  615.5240  of  the  proposed 
reL;i;I;ili.;r<  st-ts  forth  the  statutory 
req.irement  that  (he  capitalization 
b\laits  niiisi  enable  the  institution  to 
meet  jV;i>  minimum  permanent  capital 


'  lii|t|u'  reix-nt  nuLidatory  merg-r  of  the  Federal 
land  b^l^ks  and  Federal  iniormMliale  credit  banks. 
some  ln.stitutiuns  convened  allocated  S'lrplus  into  a 
separate  class  of  tcimmnn  stuck  which  is  not 
dividflttd  bearing;  and  i.ontinues  to  have  the  same 
Kuhordlnate  po»mon  upun  liquidation  a.s  the 
al!o(  aird  surplus  had.  The  FCA  believes  System 
institii'ions  should  have  the  flexibility  i ) 
disi'ontjniie  t.he  practice  of  allocating  surplus  to 
nieniUeis  if  they  choose  and  thinks  it  appropriate 
that  slock  that  re.sclts  from  conversions  of  allocated 
siirpl.is  retain  the  subordinate  position  allocated 
surplus  had. 


standards  established  by  the  FCA. 
Proposed  paragraph  (a)  sets  forth 
requirements  that  would  have  to  be  met 
in  order  for  equities  issued  under  the 
bylaws  to  qualify  as  permanent  capital. 
These  requirements  are  designed  to 
assure  that  the  equities  issued  under  the 
bylaws  are  at  risk  and  to  distinguish 
them  from  debt.  All  equities  would  be 
required  to  be  retirable  at  no  more  than 
book  value  and  only  at  the  discretion  of 
the  board  (provided  minimum 
permanent  capital  standards  established 
by  Subpart  H  of  this  Part  are  met]  and 
not  or  a  date  certain  or  upon  the 
happening  of  an  event,  such  as 
repaym.ent  of  the  loan,  or  pursuant  to  an 
automatic  retirement  or  revolvement 
plan.  Dividends  would  be  required  to  be 
payable  only  at  the  discretion  of  the 
board.  Cumulative  dividends  could  be 
paid  only  on  preferred  stock  and  only  if 
they  could  be  indefinitely  deferred  and 
any  obligat-.on  to  p.iy  such  dividends 
subordinated  to  the  right  of  the  holders 
of  common  stock  and  participation 
certificates  to  have  their  equities  retired 
at  book  value  not  to  exceed  par  upon 
liquidation.  Disclosure  of  the  nature  of 
the  equities  as  an  investment  at  risk 
would  have  to  be  made  pursuant  to 
proposed  §  615.5250. 

Paragraph  (b)  of  proposed  §615.5240 
would  require  the  capitalization  bylaws 
of  the  FCB  to  allow  the  FCB,  with  the 
prior  approval  of  the  FCA,  to  require  its 
owners  to  subscribe  for  additional 
capital  when  needed  to  honor  the  FCB's 
obligations  under  joint  and  several 
liability  or  to  meet  the  FCB's  capital 
requirements  under  Subpart  H.  The  FCB 
would  be  required  to  take  into  account 
the  financial  condition  of  its  owners  in 
making  such  capital  calls.  This  provision 
is  similar  to  provisions  in  existing 
regulations  for  the  FICB  (currently  found 
in  §  615.5270),  which  mirror  statutory 
provisions  of  the  1971  Act  that  were 
eliminated  by  the  1987  Act.  However, 
since  the  1987  Act  did  not  change  the 
basic  nature  of  the  relationship  between 
the  funding  bank  and  direct  lender 
association,  the  FCA  believes  that  the 
owners  of  the  FCB  have  an  obligation  to 
assure  that  the  FCB  has  access  to 
sufficient  capita!  resources  to  honor  its 
obligations  under  joint  and  several 
liability  and  meet  its  capital  standards. 
The  FCA  believes  that  such  a  regulatory 
provision  is  necessary  and  appropriate 
to  implement  the  joint  and  several 
liability  provisions  of  section  4.4  of  the 
1971  Act,  which  allocates  residual 
liability  on  the  basis  of  assets.  Since 
loans  and  discounts  to  direct  lenders 
constitute  a  large  portion  of  the  FCBs' 
assets,  such  an  allocation  would  be 
meaningless  unless  the  FCBs  have  some 


access  to  the  capital  of  their  owners  in 
the  event  the  FCBs  are  unable  to  meet 
their  statutory  obligations  from  their 
own  capital  resources.  The  FCA 
proposes  to  require  FCA  approval  for 
such  capital  calls  to  assure  that  the 
interests  of  the  owners  of  the  FCB  are 
protected  and  that  any  such  subscription 
requirements  are  equitably  allocdied. 

Paragraph  (c)  of  the  proposed 
regulation  would  require  that  the 
capitalization  bylaws  to  require  that 
until  minimum  permanent  capital 
standards  established  by  the  FCA  are 
met,  stcGfc  required  to  be  purchased  as  a 
condition  of  obtaining  a  loan  be 
purchased  from  the  institution.  The  FCA 
fielieves  such  a  requirement  is 
necessary  and  appropriate  to  carry  out 
the  purposes  of  the  1987  amendment  of 
the  1971  Act.  Since  stock  is  now- 
transferable,  it  is  possible  for 
prospective  borrowers  lo  purchase  their 
required  number  of  qualifying  shares 
from  borrowers  who  have  paid  off  their 
loans.  Such  a  practice  would  make  it 
even  more  difficult  for  institutions  that 
do  not  meet  the  minimum  standard  to  do 
so.  since  increasing  volume  without 
increasing  stock  levels  would  decrease 
the  minimum  permanent  capital  ratio. 
Such  a  practice  could  operate  as  a 
circumvention  of  the  statutory 
prohibition  against  reducing  permanent 
capital  by  retiring  stock  or  distributing 
earnings,  since  stock  that  could  not  be 
retired  because  minimum  permanent 
capital  standards  are  not  met  could  be 
transferred  and  allowed  to  count  as 
qualifying  shares.  While  the  FCA  has  no 
objection  to  such  a  practice  if  capital 
standards  are  met,  allowing  it  when 
they  are  not  would  exacerbate  an 
already  difricult  situation  for  System 
institutions. 

Section  615.5250  of  the  proposed 
regulation  sets  forth  disclosure 
requirements  for  the  issuance  of 
equities,  both  for  equities  required  to  be 
purchased  as  a  condition  of  obtaining  a 
loan  and  for  other  sales  of  equities.  For 
equities  required  to  be  purchased  as  a 
condition  of  obtaining  a  loan,  the 
institution  would  be  required  to  give  the 
purchaser,  prior  to  the  loan  closing,  a 
copy  of  the  institution's  latest  annual 
and  quarterly  reports  to  shareholders,  a 
copy  of  the  institution's  capitalization 
bylaws,  and  a  written  description  of  the 
equity  that  describes  the  terms  and 
conditions  under  which  it  is  issued  and 
its  nature  as  an  investment  at  risk  and 
not  a  compensating  balance.  Similar 
disclosure  would  be  required  when  a 
borrower  is  required  to  exchange 
protected  stock  for  new  at-risk  slock 
issued  under  the  new  capitalization 
bylaws,  except  that  no  annual  and 


34112 


Federal  Register  /  Vol.  53,  No.  171  /  Friday.  September  2.  1988  /  Proposed  Rules 


UMI 


quarterly  reports  would  be  required 
since  borrowers  will  have  already 
received  a  copy  of  these  reports.  For 
other  sales  of  equities,  the  institution 
would  be  required  to  submit  a  disclosure 
statement  to  the  FCA  for  review  and 
clearance  45  days  prior  to  the  proposed 
sale.  Under  the  proposed  regulation,  no 
equities  could  be  sold  except  through 
the  use  of  such  a  statement  that  has 
been  reviewed  and  cleared  by  the  FCA. 
The  disclosure  would  be  required  to 
contain  all  of  the  information  required 
by  12  CFR  Part  620  for  the  annual  and 
quarterly  reports  to  shareholders,  as 
well  as  a  description  of  the  equity  and 
the  intended  use  of  the  proceeds  of  the 
sale  and  a  copy  of  the  institution's 
capitalization  bylaws.  The  most  recent 
annual  and  quarterly  reports  filed  under 
Part  620  could  be  incorporated  by 
reference  in  partial  satisfaction  of  the 
disclosure  requirements.  The  proposed 
regulation  would  allow  the  FCA  to 
waive  any  or  all  of  the  disclosure 
requirements  when  the  sale  is  to  a  single 
investor  in  a  denomination  of  $100,000 
or  more  if  the  sophistication  of  the 
investor  warrants,  provided  the 
certificate  evidencing  the  investment 
bears  a  legend  that  prohibits  dividing 
the  equity  into  smaller  denominations 
without  FCA  approval.  All  disclosures 
would  be  required  to  include  a 
statement  that  the  equity  may  be  retired 
only  at  the  discrefion  of  the  board. 
These  proposed  sections  would 
replace  existing  §§  615.5220.  615.5230, 
and  615.5240  of  Subpart  I  and  §  615.5250 
of  Subpart  J. 

Subpart  J 

Subpart  J  would  be  retitled, 
"Retirement  of  equities"  to  reflect  its 
narrower  focus  after  amendment.  All  of 
the  provisions  of  Subpart  J  except 
§  615.5255  would  be  deleted,  as  they 
either  are  no  longer  appropriate  after  the 
1987  Act,  duplicative  of  statutory 
provisions,  or  incorporated  into  the 
proposed  regulation.  Section  615.5255 
would  be  redesignated  as  §  615.5280, 
amended  as  described  below  and 
retitled,  "Retirement  in  event  of 
default."  Although  the  specific 
equalization  provisions  of  §§615.5270 
and  615.5280  would  be  deleted,  the  FCA 
would  expect  the  FCBs  to  continue  to 
treat  associations  equitably.  In  view  of 
the  different  types  of  association  that 
may  evolve  in  a  district  under  the  1987 
amendments  of  the  1971  Act,  the  FCA 
believes  that  the  method  of  equalization 
is  a  matter  that  is  best  left  to  the  board 
and  shareholders  of  each  institution  and 
their  capitalization  bylaws. 

Section  615.5260  of  the  proposed 
regulation  would  set  forth  provisions 
related  to  the  retirement  of  "eligible 


borrower  stock,"  which  is  defined  in 
proposed  paragraph  (a)  as  equities  that 
are  protected  under  section  4.9A  of  the 
1971  Act,  as  amended,  and  any  equities 
for  which  such  equities  are  exchanged  in 
connection  with  a  merger,  consolidation, 
or  other  reorganization,  or  a  transfer  of 
territory.  Proposed  paragraph  (a)  would 
also  set  forth  definitions  of  "eligible 
borrower  stock,"  "retirement  in  the 
ordinary  course  of  business."  and  "par 
value."  For  the  purposes  of  the  proposed 
regulations,  "retirement  in  the  ordinary 
course  of  business"  would  be  defined  to 
mean:  (1)  Retirement  upon  repayment  of 
a  loan  or  retirement  under  a  retirement 
or  revolvement  plan  in  effect  prior  to 
January  6. 1988.  or,  for  stock  issued  after 
that  date,  at  the  time  the  loan  was  made; 
and  (2)  retirements  in  the  event  of  the 
borrower's  default  pursuant  to 
§  615.5280.  "Par  value"  would  have  the 
meaning  set  forth  in  section  4.9A  of  the 
Act. 

Paragraph  (b)  of  proposed  §  615.5260 
would  restate  the  statutory  requirements 
for  an  institution  to  retire  eligible 
borrower  stock  at  par  (even  if  its  book 
value  is  less  than  par)  and  to  coordinate 
with  the  Assistance  Board  and  the  FAC 
when  retiring  eligible  borrower  stock 
that  is  impaired,  as  determined  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP). 

Paragraph  (c)  of  proposed  §  615.5260 
would  require  FCB  pass-through  equities 
that  are  retired  solely  to  enable  an  FLEA 
to  retire  eligible  borrower  stock,  to  be 
retired  at  par,  and,  if  they  are  impaired, 
to  coordinate  their  retirement  with  the 
Assistance  Board  and  the  FAC. 

Paragraph  (d)  of  proposd  §  615.5260 
would  require  the  approval  of  the  FCA 
for  any  out-of-the-ordinary-course-of- 
business  retirement  of  eligible  borrower 
stock. 

Section  615.5270  of  the  proposed 
regulation  would  set  forth  the 
requirements  for  the  retirement  of 
equities  other  than  eligible  borrower 
stock.  Proposed  paragraph  (a)  would 
require  equities  other  than  eligible 
borrower  stock  to  be  retirable  at  not 
more  than  their  book  value,  and  only  in 
the  discretion  of  the  board  and  not  on  a 
date  certain  and  not  upon  the  happening 
of  an  event  (such  as  repayment  of  a 
loan)  or  pursuant  to  an  automatic 
retirement  or  revolvement  plan.  This 
paragraph  reflects  the  FCA's  judgment 
that  the  effect  of  the  capitalization 
provisions  of  the  1987  Act  is  to  require 
that  all  equities  issued  after  October  5, 
1988,  be  issued  in  such  a  manner  as  to 
qualify  as  permanent  capital.  Proposed 
paragraph  (b)  would  prohibit  the 
retirement  of  such  other  equities  if  after 
thpjr  retirement  the  institution  would  not 


meet  minimum  permanent  capital 
standards  established  under  Subpart  H 
of  this  part. 

Section  615.5280  of  the  proposed 
regulation  would  set  forth  the  current 
provisions  of  §  615.5255  relating  to  the 
retirement  of  equities  when  the 
borrower's  loan  is  in  default  and  would 
incorporate  a  similar  provision  currently 
found  in  §  615.5260  for  BCs.  A  new 
paragraph  (a)  would  be  added  to 
incorporate  the  requirement  to  retire 
eligible  borrower  stock  at  par  and  a  new 
paragraph  (c)  would  be  added  to 
incorporate  the  BC  provision. 
Subsequent  paragraphs  would  be 
renumbered  accordingly.  Paragraph  (b) 
of  exiting  §  615.5255  would  be 
redesignated  as  paragraph  (c)  and 
amended  to  delete  the  reference  to 
production  credit  associations  and  to 
exclude  Federal  land  bank  associations 
that  are  direct  lenders.  This  paragraph 
currently  requires  that  any  retirements 
in  event  of  default  by  Federal  land  bank 
associations  and  production  credit 
associations  be  made  with  the  specific 
prior  approval  of  or  in  accordance  with 
procedures  prescribed  by  the  district 
Federal  land  bank  and  Federal 
intermediate  credit  bank,  respectively. 
The  FCA  believes  that  the  effect  of  the 
1987  amendments  is  to  allow 
associations  that  are  direct  lenders  more 
autonomy.  FLBAs  that  are  not  direct 
lenders,  on  the  other  hand,  appear  to  be 
more  in  the  nature  of  branch  lending 
offices  and  the  application  of  borrower 
stock  to  the  borrower's  indebtedness  at 
the  association  level  may  in  some  cases 
require  a  retirement  of  bank  stock. 
However,  since  retirement  of  bank  stock 
may  not  always  be  required,  the 
proposed  revision  would  allow  the 
FCBs,  at  their  option,  to  require  that 
such  retirements  either  have  the  FCB's 
prior  approval  or  be  made  pursuant  to 
the  procedures  prescribed  by  the  FCB. 

Existing  paragraphs  (c)  and  (d)  would 
be  unchanged,  but  would  be 
redesignated  as  paragraph  (e)  and  (f). 
respectively.  The  FCA  has  previously 
proposed  to  add  paragraphs  (e).  (f),  and 
(g)  to  existing  §  615.5255  in  connection 
with  its  borrower  rights  regulations  (53 
FR  16937),  and  will  be  taking  action  on 
that  proposal  in  the  near  future.  If  that 
proposal  is  adopted  in  final  form,  the 
adoption  of  this  proposed  amendment 
would  redesignate  paragraphs  (e),  (f). 
and  (g)  as  paragraphs  (g).  (h),  and  (i), 
respectively. 

Subpart  K — Surplus  and  Reserves 

The  FCA  proposes  to  delete  all  of  the 
existing  provisions  of  Subpart  K.  Most 
of  the  deleted  provisions  relate  to 
requirements  to  establish  allowances  for 
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loan  losses,  which  duplicate  either  the 
statutory  provisions  or  the  requirement 
under  GAAP  and  12  CFR  Part  621  of 
FCA  regulations  to  maintain  an 
adequate  allowance  for  losses. 

The  FCA  proposes  to  revise  §  615.5330 
to  require  BCs  to  add  at  least  10  percent 
of  net  earnings  after  taxes  to 
unallocated  surplus  each  year  until  such 
surplus  reaches  50  percent  of  the 
minimum  permanent  capital  required  by 
Subpart  H  of  this  part.  Since  it  has  been 
the  practice  of  most  banks  for 
cooperatives  to  revolve  nearly  all 
capital  out  over  a  5  to  7  year  period,  the 
resulting  level  of  capital  not  allocated  to 
individual  borrowers  is  relatively  small 
in  relation  to  the  potential  unreserved 
loss  on  many  individual  loans.  An 
unexpected  loss  may  impair  the 
allocated  equities  of  a  BC  and  have  an 
immediate  effect  on  the  balance  sheet  of 
its  members.  This  could  have  a 
pronounced  effect  on  the  confidence  in 
the  bank  and  result  in  borrower  flight. 
The  proposed  regulatory  requirement 
would  be  lower  than  equivalent 
standards  adopted  for  the  System  by  the 
FCCA.  The  Systemwide  Financial 
Standards  adopted  by  the  FCCA  set  a 
standard  for  return  on  average  total 
assets  of  75  percent,  and  a  maximum 
debt-to-capital  ratio  of  12  to  1.  For 
banks,  the  standard  for  contributions  to 
unallocated  surplus  is  one-tenth  of  1 
percent  of  average  assets  until  the 
unallocated  surplus  reaches  an  amount 
equal  to  stock  and  allocated  surplus.  If 
the  standard  return  on  assets  is 
achieved,  this  would  translate  into  an 
addition  to  unallocated  surplus  of 
approximately  15  percent  of  net 
earnings.  In  addition,  many  BCs  have 
already  embraced  a  10  percent  addition 
standard  and  in  fact  maintained  such  a 
minimum  addition  in  1987.  The 
regulatory  requirement  would  be  lower 
and  would  apply  regardless  of  the  return 
on  assets  achieved  by  the  institution. 

Subpart  L — Distribution  of  Earnings 

The  FCA  proposes  to  delete  all  of  the 
provisions  of  Subpart  L  and  reserve  the 
section.  The  deleted  provisions  relate  to 
the  payment  of  patronage,  and  in  the 
case  of  the  FLB  and  FLBAs  are  based  on 
statutory  provisions  eliminated  by  the 
1987  Act.  The  FCA  believes  that  under 
the  1971  Act  as  amended  by  the  1987 
Act,  the  payment  of  patronage  is  a 
matter  that  is  more  appropriately  left  to 
an  institution's  board  of  directors  and  its 
shareholders  in  the  capitalization 
bylaws,  subject  to  proposed  FCA 
regulations  requiring  that  such  payments 
be  made  in  accordance  with  cooperative 
principles,  including  the  principle  that 
all  patrons  should  be  treated  equitably. 
In  addition,  section  4.3A{d)  of  the  1971 


Act,  as  amended,  prohibits  the  payment 
of  patronage  if  it  would  reduce  the 
institution's  permanent  capital  below 
the  minimum  permanent  capital 
standards  established  by  the  FCA.  The 
FCA  believes  that  this  statutory 
prohibition,  the  minimum  permanent 
capital  standards  established  by  the 
FCA,  and  the  proposed  regulations 
requiring  equitable  treatment  of  patrons 
provide  sufficient  guidance  in  this  area. 
In  the  case  of  BCs,  the  statutory  basis 
for  the  regulations  is  unchanged  except 
for  deletions  of  FCA  prior  approvals. 
The  FCA  believes  the  statutory 
provisions,  the  minimum  permanent 
capital  standards,  the  proposed 
regulations  requiring  equitable 
treatment  of  patrons,  and  the  proposed 
Subpart  K  will  provide  adequate 
guidance  for  BCs. 

Subpart  M — Payment  of  Dividends 

The  FCA  proposes  to  delete  and 
reserve  Subpart  M.  So  long  as  an 
institution  has  adequate  capital,  the 
FCA's  primary  regulatory  interest  in  the 
payment  of  dividends  is  focused  on 
dividend  rights  and  preferences  insofar 
as  they  have  some  bearing  on  the  status 
of  equities  as  permanent  capital  and  the 
safety  and  soundness  of  the  institution, 
and  the  equitable  treatment  of 
shareholders  and  participation 
certificate  holders.  These  concerns  are 
addressed  in  proposed  Subpart  I. 

Subpart  N— Association  Supervision 

The  FCA  proposes  to  delete  and 
reserve  Subpart  N.  This  section  directs 
bank  boards  to  prescribe  policies  and 
regulations  and  guidelines  necessary  for 
the  banks  to  discharge  their  supervisory 
responsibilities  over  the  financial  and 
fiscal  affairs  of  the  associations  and  to 
monitor  compliance  with  such  policies, 
regulations  and  guidelines.  Because  the 
1987  Act  encourages  greater  autonomy 
on  the  part  of  associations  that  are 
direct  lenders  and  provides  an 
opportunity  for  all  associations  to 
become  direct  lenders,  the  FCA  believes 
that  the  FCBs  and  associations  should 
have  greater  flexibility  to  work  out  an 
effective  relationship  between  them 
under  the  provisions  of  the  1971  Act  as 
amended  by  the  1987  Act. 

List  of  Subjects  in  12  CFR  Part  615 

Accounting,  Agriculture,  Banks, 
banking.  Government  securities. 
Investments,  Rural  areas. 

For  the  reasons  stated  in  the 
preamble.  Part  615  of  Chapter  VI  of  Title 
12  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 


PART  615— FUNDING  AND  FISCAL 
AFFAIRS,  LOAN  POLICIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS 

1.  The  authority  citation  for  Part  615 
continues  to  read  as  follows: 

Authority:  Sees.  4.3.  5.9.  5.17,  6  20.  6  26;  12 
U.S.C.  2154.  2243.  2252.  2278b,  2278b-6. 

2.  Subpart  I  is  revised  to  read  as 
follows: 

Subpart  I— Issuance  of  Equities 

Sec. 

615.5220    Capitalization  Bylaws. 

615.5230    Implementation  of  cooperative 

principles. 
615.5240    Permanent  capital  requirements. 
615.5250    Disclosure  requirements. 

Subpart  I— Issuance  of  Equities 

§  6 1 5.5220    Capitalization  Bylaws. 

The  board  of  directors  of  each  Farm 
Credit  institution  shall,  pursuant  to 
section  4.3A  of  the  Farm  Credit  Act  of 
1971,  adopt  capitalization  bylaws, 
subject  to  the  approval  of  a  majority  of 
its  voting  shareholders  present  and 
voting,  or  voting  by  written  proxy,  at  a 
duly  authorized  shareholders'  meeting, 
that  set  forth: 

(a)  Classes  of  equities  and  the  manner 
in  which  they  shall  be  issued, 
transferred,  converted  and  retired; 

(b)  For  each  class  of  equities,  a 
description  of  the  class(es)  of  persons  to 
whom  such  stock  may  be  issued,  voting 
rights,  dividend  rights  and  preferences, 
and  priority  upon  liquidation,  including 
rights,  if  any  to  share  in  the  distribution 
of  the  residual  estate; 

(c)  The  number  of  shares  and  par 
value  of  equities  authorized  to  be  issued 
for  each  class  of  equities,  except  that 
equities  that  are  required  to  be 
purchased  as  a  condition  of  obtaining  a 
loan  may  be  authorized  to  be  issued  in 
unlimited  amounts; 

(d)  The  percentage  amount  of  equities 
that  will  be  required  to  be  purchased 
from  the  institution  as  a  condition  for 
obtaining  a  loan,  which  may  be  more 
than,  but  shall  be  not  less  than,  2 
percent  of  the  loan  amount  or  $1,000, 
whichever  is  less; 

(e)  The  amount  of  stock  protected 
under  section  4.9A  of  the  Act  that 
existing  borrowers  will  be  required  to 
exchange  for  stock  issued  under 
capitalization  bylaws  adopted  pursuant 
to  section  4.3A  of  the  Act: 

(f)  The  manner  in  which  stock  will  be 
retired,  including  a  provision  stating  that 
equities  other  than  those  protected 
under  section  4.9A  of  the  Act  are 
retirable  at  the  sole  discretion  of  the 
board,  provided  minimum  permanent 
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capital  adequacy  standards  established 
in  Subpart  H  of  this  part  are  met; 

(g)  The  manner  in  which  earnings  will 
be  allocated  and  distributed,  including 
the  basis  on  which  patronage  refunds 
will  be  made,  which  shall  be  in  accord 
with  cooperative  principles:  and 

(h)  The  manner  in  which  the 
capitalization  requirements  of  the  Farm 
Credit  Bank  shall  be  allocated  and 
equalized  from  time  to  time  among  its 
owners. 

§615.5230    ImplefTientation  of  cooperative 
prineipies. 

(aj  The  bylaws  shall  provide  for 
voting  rights  based  upon  cooperative 
principles,  except  as  otherwise  required 
by  statute  or  regulation,  and  shall 
include,  at  a  minimum,  the  following 
provisions: 

(1)  For  associations — 

(i)  A  provision  according  each  voting 
shareholder  one  vote,  except  as 
modified  by  paragraph  (b)  of  this 
section. 

(ii)  A  provision  according  each  voting 
shareholder  the  right  to  vote  in  the 
election  of  each  director. 

(2)  For  Farm  Credit  Banks— 

(i)  A  provision  according  the  vote  of 
each  association  a  weight  proportional 
to  the  number  of  the  association's  voting 
shareholders  in  a  manner  that  does  not 
discriminate  against  agricultural  credit 
associations  that  have  resulted  from  the 
merger  or  consolidation  of  Federal  land 
bank  associations  and  production  credit 
associations;  and 

(ii)  A  provision  according  each  voting 
shareholder  the  right  to  cast  its  vote  in 
the  election  of  each  director. 

(b)  Bylaw  provisions  shall  provide  for 
the  equitable  treatment  of  all 
shareholders  and  participation 
certificate  holders.  To  assure  such 
equitable  treatment,  the  bylaws  shall,  at 
a  minimum,  provide  for  the  following: 

(1)  The  authorization  to  issue 
preferred  stock  other  than  preferred 
stock  to  be  issued  to  the  Farm  Credit 
System  Financial  Assistance 
Corporation  shall  be  approved  by  a 
majority  of  the  shares  of  each  class  of 
stock  affected  by  the  preference,  voting 
as  a  class,  whether  or  not  such  classes 
are  otherwise  authorized  to  vote; 

(2)  Any  dividends  paid  to  the  holders 
of  common  stock  shall  be  on  a  per  share 
basis  and  without  preference  between 
classes  of  common  stock,  between 
classes  of  participation  certificates, 
between  classes  of  common  stock  and 
classes  of  participation  certificates,  v^r 
between  holders  of  the  same  class  of 
stock  or  participation  certificates, 
except  that  any  class  of  common  stock 
that  results  from  the  conversion  of 
allocated  surphis  may  be  subordinated 


to  other  classes  of  common  stock  in  the 
payment  of  dividends. 

(3)  Patronage  refunds  may  be  paid, 
consistent  with  cooperative  principles, 
on  a  proportionate  basis  determined  by 
the  board  of  directors  in  accordance 
with  the  capitahzation  bylaws,  provided 
that  any  earning  pools  that  may  be 
established  for  the  payment  of 
patronage  shall  be  established  on  a 
rational  and  equitable  basis  and  shall 
ensure  that  each  patron  of  the  institution 
receives  its  fair  share  of  all  of  the 
earnings  of  the  institution  and  bears  its 
fair  share  of  the  expenses  of  the 
institution. 

(4)  All  classes  of  common  stock  and 
participation  certificates  (except  those 
resulting  from  a  conversion  of  allocated 
surplus)  must  be  accorded  the  same 
priority  with  respect  to  impairment  and 
restoration  of  impairment  and  have  the 
same  rights  and  priority  upon 
liquidation. 

§  6 1 5.5240    Pmntanent  capital 
requirements. 

The  capitalization  bylaws  shall 
enable  the  institution  to  meet  the 
minimum  permanent  capital  adequacy 
standards  established  under  Subpart  H 
of  this  Part  and  the  total  capital 
standard  established  by  the  board  of 
directors  of  the  institution. 

(a)  In  order  to  qualify  as  permanent 
capital,  equities  issued  under  the  bylaws 
must  meet  the  following  requirements: 

(1)  For  common  stock  and 
participation  certificates — 

(i)  Retirement  must  be  solely  at  the 
discretion  of  the  board  of  directors  and 
not  upon  a  date  certain  or  upon  the 
happening  of  any  event,  such  as 
repayment  of  the  loan,  and  not  pursuant 
to  any  automatic  retirement  or 
revolvement  plan  adopted  by  the  board 
of  directors. 

(ii)  Retirement  must  be  at  not  more 
than  book  value. 

(iii)  Disclosure  must  have  been  made 
pursuant  to  §  615.5250  of  the  nature  of 
the  investment  and  the  terms  and 
conditions  uivder  which  it  is  issued,  and 
the  rights,  if  any.  to  share  in  any 
patronage  distributions  that  may  be 
made. 

(iv)  Dividends  must  be  payable  only 
at  the  discretion  of  the  board  and  must 
be  noncumulative. 

(2)  For  preferred  stock  issued  to 
persons  other  than  the  Farm  Credit 
System  Financial  Assistance 
Corporation — 

(i)  Retirement  must  be  solely  at  the 
discretion  of  the  board  of  directors  and 
not  upon  a  date  certain  or  upon  the 
happening  of  any  event,  such  as 
repayment  of  the  loan,  and  not  pursuant 
to  any  automatic  retirement  or 


revolvement  plan  adopted  by  the  board 
of  directors. 

(ii)  Retirement  must  be  at  not  more 
than  book  value. 

(iii)  Dividends  must  be  payable  only 
in  the  discretion  of  the  board,  and  may 
be  cumulative,  provided  the  obligation 
to  pay  can  be  indefmitely  deferred  so 
long  as  no  dividends  are  paid  to  holders 
of  common  stock  and  participation 
certificates  or  patronage  refunds  paid  to 
patrons,  and  provided  further  that  such 
obligation  is  subordinated  to  the  rights 
of  the  holders  of  conmion  stock  and 
participation  certificates  to  have  their 
stock  or  participation  certificates  retired 
at  book  value  not  to  exceed  par  upon 
liquidation. 

(iv)  Disclosure  must  have  been  made 
pursuant  to  §  615.5250  of  the  nature  of 
the  investment  and  the  terms  and 
conditions  under  which  it  is  issued. 

(b)  The  capitalization  bylaws  of  the 
Farm  Credit  Bank  shall  allow  the  Farm 
Credit  Bank,  with  the  prior  approval  of 
the  Farm  Credit  Administration,  to 
require  the  holders  of  its  common  stock 
and  participation  certificates  to 
subscribe  for  such  additional  capital  as 
may  be  needed  by  the  Farm  Credit  Bank 
to  meet  its  capital  requirements  under 
Subpart  H  of  this  part  or  its  joint  and 
several  liabilities  under  section  4.4  of 
the  Act.  In  making  such  a  capital  call, 
the  Farm  Credit  Bank  shall  take  into 
account  the  financial  condition  of  the 
holders  of  its  common  stock  and 
participation  certificates. 

(c)  The  capitalization  bylaws  of  the 
banks  for  cooperatives  and  associations 
shall  require  that  until  the  institution 
meets  the  minimum  permanent  capital 
standard  established  by  the  FCA,  all 
equities  required  to  be  purchased  as  a 
condition  for  obtaining  a  loan  shall  be 
purchased  from  the  institution. 

§615.5250    Disclosure  requirements. 

(a)  Equities  purchased  as  a  condition 
for  obtaining  a  loan.  Prior  to  loan 
closing,  the  institution  shal!  provide  the 
prospective  borrower  witii  the  foilowing: 

(1)  The  institution's  most  rect!'.:t 
annual  report  filed  under  12  CFR  Part 
620; 

(2)  The  institution's  most  recent 
quarlely  filed  under  12  CFR  Part  620,  if 
more  recent  than  the  annual  report; 

(3)  A  copy  of  the  institutions 
capitalization  bylaws;  and 

(4)  A  written  description  of  the  terms 
and  conditions  under  which  the  equity  is 
issued,  including  an  express  disclosure 
that  the  equity  is  retirable  only  at  the 
discretion  of  the  board  of  directors  and 
is  an  investment  that  is  at  risk  and  not  a 
compensating  balance. 
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(b)  Prior  to  any  mandatory  exchange 
of  eligible  borrower  stock,  as  defined  in 
§  615.5260(a)(1),  for  stock  issued  under 
capitalization  bylaws  required  under 

§  615.5220,  equity  holders  shall  be 
provided  with  the  disclosures  required 
by  paragraph  (a)(3)  and  (4)  of  this 
section. 

(c)  Other  equities. 

(1)  No  stock  or  participation 
certificates  other  than  those  required  to 
be  purchased  as  a  condition  of  obtaining 
a  loan  may  be  offered  for  sale  except 
pursuant  to  a  disclosure  statement 
containing  all  of  the  information 
required  by  12  CFR  Part  620  in  the 
annual  report  to  shareholders  as  of  a 
date  within  135  days  of  the  proposed 
sale,  which  disclosure  statement  must 
have  been  reviewed  and  cleared  by  the 
Farm  Credit  Administration. 

(2)  At  least  45  days  prior  to  the 
proposed  sale  of  such  equities,  the 
institution  shall  submit  the  disclosure 
statement  required  by  paragraph  (b)(1) 
of  this  section  to  the  Farm  Credit 
Administration  for  review  and 
clearance.  The  most  recent  annual 
report  to  shareholders  and  the  most 
recent  quarterly  report  filed  with  the 
Farm  Credit  Administration  may  be 
incorporated  by  reference  into  the 
disclosure  statement  in  satisfaction  of 
this  requirement.  In  addition,  the 
disclosure  statement  shall  include  items 
(3)  and  (4)  of  paragraph  (a)  of  this 
section  and  a  discussion  of  the  intended 
use  of  the  sale  proceeds. 

(3)  Within  30  days  of  the  receipt  of 
such  disclosure  statement  and  any 
clarifying  information  the  Farm  Credit 
Administration  may  request,  the  Farm 
Credit  Administration  shall  inform  the 
institution  whether  the  Farm  Credit 
Administration  will  consider  the 
issuance  permanent  capital  for  the 
purpose  of  meeting  the  minimum 
permanent  capital  standards  established 
under  Subpart  H  and  shall  inform  the 
institution  of  any  required  changes  or 
additions  to  the  disclosure  materials. 

(4)  No  officer,  director,  employee,  or 
agent  of  a  System  institution  shall  make 
any  disclosure,  through  the  disclosure 
statement  or  otherwise,  in  connection 
with  the  sale  of  equities  that  is 
inaccurate  or  misleading,  or  omit  to 
make  any  statement  needed  to  make 
other  disclosures  made  by  such  person 
not  misleading. 

(5)  The  Farm  Credit  Administration 
may  waive  any  or  all  of  the  disclosure 
requirements  of  this  paragraph  (b)  when 
a  single  investor  acquires  $100,000  or 
more  of  a  single  class  of  equity  if  the 
sophistication  of  the  purchaser 
warrants,  provided  that  any  certificate 
that  may  be  issued  evidencing  such  an 
equity  states  on  its  face  in  boldface  type 


"The  denomination  of  this  equity  may 
not  be  reduced  to  less  than  $100,000 
without  the  prior  approval  of  the  Farm 
Credit  Administration. " 

(c)  The  requirements  of  this  section 
shall  not  apply  to  the  sale  of  Farm 
Credit  System  institution  equities  to 
other  Farm  Credit  System  institutions  or 
other  financing  institutions  having  a 
discount  or  lending  relationship  with  the 
selling  Farm  Credit  System  institution. 

3.  Subpart )  is  revised  to  read  as 
follows: 

Subpart  J— Retirement  of  Equities 

Sec. 

615.5260    Retirement  of  eligible  borrower 

stock. 
615.5270    Retirement  of  other  equities. 
615.5280    Retirement  in  event  of  default. 

Subpart  J— Retirement  of  Equities 

§  6 1 5.5260    Retirement  of  eligible  borrower 
stock. 

(a)  Definitions.  For  the  purpose  of  this 
Subpart  the  following  definitions  shall 
apply: 

(1)  "Eligible  borrower  stock"  means: 
(i)  Stock,  participation  certificates  or 

allocated  equities  outstanding  on 
January  6, 1988,  or  purchased  as  a 
condition  of  obtaining  a  loan  prior  to  the 
earlier  of  the  date  of  shareholder 
approval  of  capitalization  bylaws  under 
section  4.3A  of  the  Act  or  October  5, 
1988;  and 

(ii)  Any  stock,  participation 
certificates  or  allocated  equities  for 
which  such  eligible  borrower  stock  is 
exchanged  in  connection  with  a  merger, 
consolidation,  or  other  reorganization  or 
transfer  of  territory.  "Eligible  borrower 
stock"  does  not  include  equities  for 
which  eligible  borrower  stock  is 
required  to  be  exchanged  pursuant  to 
the  bylaws  adopted  under  section  4.3A 
or  equities  for  which  eligible  borrower 
stock  is  voluntarily  exchanged  in 
consideration  of  a  benefit  to  the 
shareholder,  such  as  early  retirement. 

(2)  "Retirement  in  the  ordinary  course 
of  business"  means: 

(i)  Retirement  upon  repayment  of  a 
loan  or  under  a  retirement  or 
revolvement  plan  in  effect  prior  to 
January  6, 1988,  and  for  eligible 
borrower  stock  issued  after  that  date,  at 
the  time  the  loan  was  made;  and 

(ii)  Retirement  pursuant  to  §  615.5280. 

(3)  "Par  value"  means: 

(i)  In  the  case  of  stock,  par  value; 

(ii)  In  the  case  of  participation 
certificates  and  other  equities  (except 
equities  unable  to  be  retired  in 
connection  with  a  liquidation  occurring 
after  January  1, 1983,  and  before  January 
1, 198iB),  face  or  equivalent  value;  or 

(iii)  In  the  case  of  participation 
certificates  and  allocated  surplus 


subject  to  retirement  under  a  revolving 
cycle  and  retired  out  or  order  pursuant 
to  §  615.5280  or  othewise  under  the  Act. 
par  or  face  value  discounted  at  a  rate 
determined  by  the  institution  to  reflect 
the  present  value  of  the  equity  as  of  the 
dale  of  such  retirement. 

(b)  When  an  institution  retires  eligible 
borrower  stock  in  the  ordinary  course  of 
business,  such  equities  shall  be  retired 
at  par,  even  if  book  value  is  less  than 
par.  If  the  book  value  is  less  than  par. 
such  retirement  shall  be  coordinated 
with  the  Farm  Credit  System  Assistance 
Board  and  the  Farm  Credit  System 
Financial  Assistance  Corporation. 

(c)  When  a  Farm  Credit  Bank  retires 
stock  for  the  sole  purpose  of  enabling  an 
association  to  retire  eligible  borrower 
stock  that  was  issued  in  connection  with 
a  long  term  real  estate  loan,  such  stock 
shall  be  retired  at  par  even  if  its  book 
value  is  less  than  par.  If  the  book  value 
is  less  than  par,  such  retirement  shall  be 
coordinated  with  the  Farm  Credit 
System  Assistance  Board  and  the  Farm 
Credit  System  Financial  Assistance 
Corporation. 

(d)  No  eligible  borrower  stock  shall  be 
retired  other  than  in  the  ordinary  course 
of  business  without  the  prior  approval  of 
the  Farm  Credit  Administration. 

§  6 1 5.5270    Retirement  of  otlwr  equities. 

(a)  Equities  other  than  eligible 
borrower  stock  shall  be  retirable  only  in 
the  discretion  of  the  board  and  not  on  a 
date  certain  or  upon  the  happening  of  an 
event  such  as  repayment  of  a  loan,  or 
pursuant  to  an  automatic  retirement  or 
revolvement  plan,  and  shall  be  retired  at 
not  more  than  their  book  value. 

(b)  No  equities  shall  be  retired  unless 
after  the  retirement  the  institution  would 
continue  to  meet  the  minimum 
permanent  capital  standards  (including 
interim  standards)  established  under 
Subpart  H  of  this  part. 

§  6 1 5.5280    Retirement  In  event  of  def autt 

(a)  When  the  debt  of  a  holder  of 
eligible  borrower  stock  issued  by  a 
production  credit  association,  Federal 
land  bank  association  or  agricultural 
credit  association  is  in  default,  such 
institution  may,  but  shall  not  be  required 
to,  retire  at  par  eligible  borrower  stock 
owned  by  such  borrower  in  total  or 
partial  liquidation  of  the  debt. 

(b)  When  the  debt  of  a  holder  of  stock, 
participation  certificates  or  other 
equities  issued  by  a  production  credit 
association.  Federal  land  bank 
association,  or  agricultural  credit 
association  is  in  default,  such  institution 
may,  but  shall  not  be  required  to.  retire 
such  stock,  participation  certificates  or 
other  equities,  other  than  eligible 
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borrower  atodc  as  defined  in 
§  615.5280(aKl).  *t  book  value  not  to 
exceed  par,  ali  or  part  of  the  equity 
owned  by  mch  borrower  in  total  or 
partial  liquidation  of  the  debt. 

(c)  When  the  debt  of  a  hokler  of 
eligible  borrower  stock  issoed  by  a  bank 
for  cooperatives  is  in  defanlt.  the  bank 
for  cooperatives  may.  but  shall  not  be 
required  to  retire  such  stock,  in  total  or 
partial  liquidation  of  the  debt.  If  such 
stock  qualifies  as  ehgiUe  borro<wer 
stock,  it  shall  be  retired  at  par,  as 
defined  in  |  615.5280(a)(3).  All  other 
stock  shaU  be  retired  at  fair  market 
value. 

(d)  Any  retirements  made  under  this 
section  by  a  Federal  land  bank 
association  that  is  Dot  a  direct  lender 
shall  be  made  only  upon  the  specific 
approval  of  or  in  accordance  with 
approval  procedures  issued  by  the 
district  Farm  Credit  Bank. 

(e)  Prior  to  making  any  retirement 
pursuant  to  this  section,  except 
retirements  pursuant  to  paragraph  (c)  of 
this  section,  the  institution  shaU  provide 
the  borrower  with  written  notice  of  the 
following  matters: 

(1)  A  statement  that  the  association 
has  declared  the  borrower'*  loan  to  be 
in  default: 

(2)  A  statement  that  the  association 
will  retire  all  or  part  of  the  equities  of 
the  borrower  in  total  or  partial 
liquidation  of  his  or  her  loan; 

(3)  A  description  of  the  eH'ect  of  the 
retirement  on  the  relationship  of  the 
borrower  to  the  association; 

(41 A  statement  of  the  amount  of  the 
outstanding  debt  that  wiQ  be  owed  to 
the  associatioa  after  the  retirement  of 
the  borrower's  equities;  and 

[5)  The  date  on  which  the  association 
will  retire  the  equities  of  the  borrower. 

(f)  The  notice  required  by  this  section 
shall  be  provided  in  person  at  least  10 
days  prior  to  the  retirement  of  any 
equities  of  a  holder,  or  by  maflmg  a  copy 
of  the  notice  by  first  class  mail  to  the 
last  known  address  of  the  equity  holder 
at  least  13  days  prior  to  the  retirement  of 
such  person's  equities. 

4.  Subpart  K  is  revised  to  read  as 
follows: 

Sobpart  K— Surplus  and  Reserve* 

Sec. 

615.5330    Banks  for  cooperatives. 

Subpart  K— Swplua  and  Reserves 

§  6 1 53330    Banks  for  cooperatives. 

Each  bank  for  cooperatives  shall  add 
to  the  unallocated  surplus  account 
armually  an  amount  not  less  than  10 
percent  of  net  earnings  after  taxes  until 
such  time  as  the  unallocated  surplus 
equals  hcdf  of  the  minimum  permanent 
capital  requirements  established  under 
Subpart  H  of  this  part. 


(Subpart  L>  (Reserved} 
§§615.5350-615.5370 

(Subpart  M)  [Reserved] 

§§615.5390-615.5430 
(Subpart  N)  [Reserved] 
§615.5440 


Mountain  Region,  9010  East  Nfargina) 
Way  South,  Seattle.  Washington. 

FOR  nmTHER  INFORMATION  CONTACT. 

Mr.  Dan  R.  Bui,  Airframe  Branch,  ANM- 
120S:  telephone  [206]  431-1919.  Mailing 
address:  FAA,  Northwest  Moimtain 
Region.  17900  Pacific  South.  C-68966. 
Seattle.  Washington  9816a 

SUPPI.EMENTARY  INFORtAATION: 


5.  Subparts  L,  M.  and  N  are  removed 
and  reserved. 
Date:  August  30, 1988. 

David  A.  Hill, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  88-20048  Filed  9-1-88;  8:45  am] 
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DEPARTMEHT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

(Docket  No.  eOO-NM  WAD) 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airpianes 

agency:  Federal  Aviation 
Adminisfration  (FAA].  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  747  series 
airplanes,  which  wotrld  require 
inspection  of  the  fuselage  skin  lap  splice 
between  body  stations  (BS)  400  and  520 
at  stringers  S-6L  and  S-6R.  This 
proposal  is  prompted  by  a  recent  report 
of  multiple  ad)acent  cracks  found  on  one 
airplane.  This  conditTon.  if  not  corrected, 
could  lead  to  sudden  loss  of  cabin 
pressurization  and  the  inability  to 
withstand  fail-safe  loads. 

DATES:  Comments  must  be  received  no 
later  than  October  27, 1988. 

ADDRESSES:  Send  conunents  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103).  Attention: 
Airworthiness  Rules  Docket  No.  BB-NM- 
99-AD,  17906  Pacific  Highway  South,  C- 
68966,  Seattle.  Washington  98166.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  ot  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  cm  or  before 
the  closing  date  for  conunents  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  wiU  be  available, 
both  before  and  after  the  dosing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  Ibe  Roles 
Docket 

"AvailabiKty  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Ruiemakmg  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Momitain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  86-NM-99-AD,  17900  Pacific 
Highway  South.  C-«8066,  Seattle. 
Washington  9816a 

Discussion 

The  manufacturer  has  notified  the 
FAA  of  the  finding  of  cracks  in  the 
fuselage  skin  lap  splice  between  body 
station  (BS)  400  and  BS  52a  at  stringers 
S-6L  and  S-OR,  on  one  Boeing  Model  747 
series  airplane.  The  cracks  initiated  in 
the  fastener  countersink  and  propagated 
along  the  fastener  line  due  to  fatigue. 
Cabin  pressurization  was  the  primary 
loading  source  for  the  fatigue  cracking. 
Failure  to  detect  and  repair  a  skin  crack 
in  this  area  prior  to  reaching  critical 
crack  length,  may  result  in  in-flight 
depressurization  of  the  airplane  and  the 
inability  of  the  airplane  to  withstand 
fail-safe  loads. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
53A2302,  dated  June  2, 1968.  which 
defines  the  specific  inspection 
procedures  to  be  used  to  check  for 
cracks  in  the  fuselage  skin  lap  splice 
between  BS  400  and  BS  520  at  stringers 
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S-eL  and  S-6R  on  certain  Boeing  Model 
747  airplanes.  A  modification  is 
described  in  the  service  bulletin  which 
consists  of  replacing  the  top  row  of 
fasteners  with  protruding  head  fasteners 
or  installing  an  external  doubler. 
Inspections  are  to  continue  after 
modification. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  inspection  and 
repair,  if  necessary,  of  certain  Boeing 
Model  747  series  airplanes,  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

It  is  estimated  that  200  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  8 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $64,000. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (4g  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  747  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 


PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  1354(a).  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended) 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  all  Model  747  series 

airplanes,  listed  in  Boeing  Alert  Service 
Bulletin  747-53A2302  dated  June  2, 1988, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  a  failure  of  the  fuselage  sliin  lap 

splice  between  body  station  (BS)  400  and  BS 

520  at  stringer  S-6L  and  S-6R,  accomplish  the 

following: 

A.  Conduct  close  visual  and  high  frequency 
eddy  current  (HFEC)  inspection  of  the 
fuselage  skin  lap  spUce  between  BS  400  and 
BS  520.  at  stringer*  S-^  and  S-6R  for 
cracking,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-53A2303,  dated  June  2. 
1988.  at  the  following  thresholds: 

1.  Within  the  next  100  landings  after  the 
effective  date  of  this  AD  for  airplanes  that 
have  accumulated  16,000  or  more  landings  as 
of  the  effective  date  of  this  AD. 

2.  Within  the  next  1.000  landings  after  the 
effective  date  of  this  AD  or  prior  to  the 
accumulation  of  16.100  landings,  whichever 
occurs  Hrst,  for  airplanes  that  have 
accumulated  between  12.000  and  16.000 
landings,  as  of  the  effective  date  of  this  AD. 

3.  Prior  to  the  accumulation  of  13,000 
landings  for  airplanes  that  have  accumulated 
12,000  or  fewer  landings  «s  of  the  effective 
date  of  this  AD. 

Adequate  lighting  must  be  used  for  this 
inspection.  The  eddy  current  inspections  may 
be  conducted  without  removal  of  the  paint, 
provided  the  paint  does  not  interfere  with  the 
inspections.  Paint  must  be  removed,  using  an 
approve.d  chemical  striper,  in  any  situation 
where  the  inspector  determines  that  the  paint 
is  interfering  with  the  proper  functioning  of 
the  inspection  instrument. 

B.  On  airplanes  which  have  been  modified 
to  the  stretched-upper-deck  configuration,  as 
identified  in  Boeing  Alert  Service  Bulletin 
747-53A2302.  dated  June  2. 1988,  the 
accumulated  landing  threshold  for 
compliance  with  paragraph  A.,  atjove,  is 
measured  from  the  time  of  the  stretched- 
upper-deck  modification. 

C.  If  no  cracking  is  detected,  repeat  the 
close  visual  and  HFEC  inspections  required 
by  paragraph  A.,  above,  at  intervals  not  to 
exceed  5.000  landings. 

D.  If  cracks  are  detected,  accomplish  the 
preventive  modification  of  the  affected  lap 
splice,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-53A2302,  dated  June  2, 
1988,  prior  to  further  pressurized  flight, 
except  as  noted  in  paragraph  E..  below. 

E.  If  there  are  no  more  than  three  cracks 
that  are  less  than  0.10  inch  in  length  from  BS 
340  to  BS  52U.  as  defined  in  the  Boeing  Alert 
Service  Bulletin  747-53A2302.  dated  June  2. 
1988.  per  lap  splice,  accomplish  preventive 
modification  of  the  affected  lap  splice  m 
accordance  with  Boeing  Alert  Service 


Bulletin  747-53A2302,  dated  June  2. 1988. 
prior  to  the  accumulation  of  1.500  additional 
landings,  provided  that  the  non-repaired  area 
is  reinspected  in  accordance  with  paragraph 
A.,  above,  at  intervals  not  to  exceed  100 
landings. 

F.  For  airplanes  incorporating  the 
preventive  modification,  as  descrit>ed  in 
Boeing  Alert  Service  Bulletin  747-53A2302, 
dated  June  2. 1988.  accomplish  the 
inspections  required  by  paragraph  A.,  above, 
prior  to  the  accumulation  of  10.000  landings 
after  the  modification  and  thereafter  at 
intervals  not  to  exceed  5.000  landings.  If 
cracks  are  found,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office.  FAA  Northwest 
Mountain  Region,  or  FAA  Designated 
Engineering  Representatives  (DER)  of  The 
Boeing  Company,  prior  to  the  next 
pressurized  flight. 

G.  Special  flight  permits  may  he  issued  in 
accordance  with  FAR  21.197  and  21199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

H.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplanes. 
P.O.  Box  3707,  Seattle,  Washington 
98124.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  region,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  Seattle 
Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region.  9010  East 
Marginal  Way  South.  Seattle. 
Washington. 

Issued  in  Washington,  DC.  on  Augusi  6. 
1988. 

M.C  Beard. 

Director.  Office  ofAirfi'orthiness 
[FR  Doc.  88-19957  Filed  &-1-88:  8:45  am) 

BILUNG  COO€  49TO-1J-M 

14  CFR  Part  39 

I  Docket  Nc.  88-NM-110-AD) 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM).  

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  Boeing  Model  727  series  airplanes, 
which  would  require  replacement  or 
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repetitive  leakage  checks  of  aileron 
power  control  units  which  have 
accumulated  18,000  or  more  hours  time 
in  service.  This  proposal  is  prompted  by 
reports  of  aileron  power  control  units 
binding  due  to  piston  seal  and  flange 
failure.  This  condition,  if  not  corrected, 
could  lead  to  immobilization  of  the 
ailerons  and  partial  loss  of 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  no 
later  than  October  27, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
110-AD,  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  O^ce,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  C.  McCracken.  Systems  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  431-1947.  Mailing 
address:  FAA.  Northwest  Mountain 
Region.  17900  Pacific  Highway  South,  C- 
68966,  Seattle.  Washington  98168. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NFRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 


by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-llO-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion 

Two  operators  of  Boeing  Model  727 
airplanes  have  reported  three 
occurrences  of  aileron  control  wheel 
binding  due  to  internal  damage  in  the 
aileron  power  control  unit  (PCU). 
Subsequent  investigation  by  the 
manufacturer  indicates  that  the  damage 
was  due  to  deterioration  of  the 
hydraulic  piston  seals,  which  allowed 
hydraulic  pressure  to  load  and  cause 
fatigue  fracture  of  the  piston  seal 
retainer  flanges,  leading  to  binding  of 
the  PCU  output  shaft.  Available  service 
experience  indicates  that  seal 
deterioration  has  been  observed  on 
units  that  have  accumulated  19,000  or 
more  hours  time  in  service.  Binding  of 
the  PCU  output  shaft  results  in 
immobilization  of  the  ailerons  in  the 
position  they  occupied  when  PCU 
binding  occurred.  Limited  roll  control 
can  be  regained  with  spoilers  by 
applying  opposite  control  wheel 
movement,  overriding  a  disconnect 
device.  All  reported  instances  of  control 
wheel  binding  have  occurred  on  the 
ground  during  control  checks,  but  PCU 
failure  can  occur  at  any  time  with  the 
control  wheel  in  any  position.  This 
condition,  if  not  corrected,  could  lead  to 
immobilization  of  the  ailerons  and 
partial  loss  of  controllability  of  the 
airplane. 

Service  history  and  testing  by  the 
manufacturer  indicate  that  the  seal 
failure  which  causes  the  eventual  PCU 
binding  can  be  expected  on  units  with 
more  than  18,000  hours  time  in  service. 
Periodic  replacement  will  preclude  PCU 
failure  from  this  source.  Additionally, 
failed  seals  can  be  detected  by  an 
internal  leakage  test.  If  this  test  is 
performed  at  2,500  hour  intervals,  and 
units  which  fail  the  test  are  replaced,  the 
seal  failure  will  not  have  time  to  cause 
flange  failure  and  PCU  binding.  For 
these  reasons,  either  a  periodic 
replacement  or  a  repetitive  leakage  test 
will  provide  assurance  that  aileron  PCU 
binding  will  not  occur. 

An  overhaul  procedure  has  been 
developed  by  the  PCU  manufacturer 
which  eliminates  the  pressure  rise  which 
occurs  when  the  piston  seals  fail;  hence, 
PCU's  which  have  been  overhauled  in 
this  manner  do  not  require  replacement 
or  leakage  tests. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  727- 


27A0220.  Revision  1,  dated  July  28, 1988, 
which  describes  periodic  replacement  or 
internal  leakage  checks  of  PCU's;  and 
National  Water  Lift  Control  Systems 
Service  Bulletin  27-21-1/200,  dated 
April  8, 1988,  which  describes  the 
overhaul  of  aileron  power  control  units. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  either  replacement 
or  repetitive  testing  of  certain  aileron 
power  control  actuators. 

It  is  estimated  that  1,246  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  3 
manhours  per  airplane  to  replace  the 
PCU,  and  that  the  average  labor  cost 
would  be  $40  per  manhour.  If  a  bench 
internal  leakage  test  were  performed,  an 
additional  3  manhours  per  airplane 
would  be  required.  Based  on  these 
estimates,  replacement  only  would  cost 
$149,500  per  year.  If  the  leakage  test 
only  were  accomplished,  that  estimate 
increases  to  $250,000  per  year.  The  cost 
to  rebuild  the  PCU  after  removal  is 
estimated  to  be  $6,545.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  would  be  between 
$300,000  and  $8,300,000  depending  on  the 
option  selected  by  the  operators. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Excutive  Order  12291. 
and  (2}  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures.  (44 
FR  11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any,  Boeing  Model  727  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  i  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  all  Model  727  series 
airplanes,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  binding  of  the  aileron  control 

wheel  caused  by  internal  damage  in  the 

aileron  power  control  unit  (PCU),  accomplish 

the  following: 

A.  Prior  to  the  accumulation  of  18.000  hours 
time  in  service  on  the  PCU  since  new  or 
overhauled  with  new  seals,  or  within  the  next 
3.000  hours  time  in  service  on  the  PCU  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  accomplish  either  of  the 
following,  in  accordance  with  Boeing  Alert 
Service  Bulletin  727-27 A0220.  Revision  1, 
dated  July  28, 1988; 

1.  Replace  any  aileron  power  control  unit 
with  a  PCU  which  has  been  overhauled 
including  new  piston  seals  or  one  which  has 
accumulated  less  than  18,000  hours  time  in 
service.  Continue  to  replace  any  PCU  prior  to 
the  accumulation  of  18.000  hours  time  in 
service  on  the  PCU. 

2.  Perform  a  hydraulic  bench  internal 
leakage  test  on  the  aileron  power  control 
unit.  Before  further  flight,  replace  any  PCU 
which  fi'.ils  the  test.  Repeat  the  hydraulic 
bench  internal  leakage  test  at  intervals  not  to 
exceed  2,500  hours  time  in  service. 

Note:  Ff  the  time  in  service  on  the  aileron 
power  control  unit  cannot  be  accurately 
determined,  use  the  airplane  time  in  service 
for  determining  compliance  time  for  this  AD. 

B.  Overhaul  of  the  aileron  power  control 
unit  in  accordance  with  National  Wateriift 
Service  Bulletin  27-21-1/200,  dated  April  8, 
1988,  constitutes  terminating  action  for  the 
repetitive  replacement  or  internal  leakage 
test  required  by  paragraph  A.,  above. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMl),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for 


accomplishment  of  the  rework  required  by 
this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commerical 
Airplanes,  P.O.  Box  3707.  Seattle, 
Washington.  98124-2207.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Washington,  DC.  on  August  26. 
1988. 

M.C.  Beard. 

Director.  Office  of  Airworthiness. 

(FR  Doc.  88-19958  Filed  9-1-88;  8:45  am) 

BILLING  CODE  MTO-13-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  4  and  16 
[Docket  No.  RM87-33-0001 

Hydroelectric  Relicensing  Regulations 
Under  the  Federal  Power  Act 

Issued  August  26,  1988. 
agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Proposed  rule;  order  granting 
request  for  reply  comment  period. 

SUMMARY:  On  May  24, 1988,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  a  notice  of 
proposed  rulemaking  in  Docket  No. 
RM87-33  (53  FR  21,844  (June  10,  1988)), 
proposing  to  revise  its  regulations 
governing  relicensing  of  hydroelectric 
projects.  In  this  order,  the  Commission 
establishes  a  reply  comment  period  of  30 
days  following  the  expiration  of  the 
initial  comment  period  on  September  8, 
1988.  Reply  comments,  not  to  exceed  15 
pages  in  length,  may  be  submitted  to  the 
CommissioTi  on  or  before  October  11, 
1988. 

DATES:  Initial  comments  are  due 
September  8, 1988.  Reply  comments  are 
due  Octoberll,  1988. 
ADDRESS:  All  filings  should  refer  to 
Docket  No.  RM87-33-000  and  should  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Gian,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 


Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  (202)  357- 
8530. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  context  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426. 

Before  Commissioners:  Martha  O.  Hesse. 
Chairman;  Charles  G.  Stalon  and  Charles  A. 
Trabandt. 

Order  Granting  Request  for  Reply 
Comment  Period 

The  Federal  Energy  Regulation 
Commission  (Commission)  issued  a 
notice  of  proposed  rulemaking  (NOPR) 
in  this  docket  on  May  24, 1988.  In  that 
NOPR.  the  Commission  proposed  to 
revise  its  regulations  governing  the 
relicensing  of  hydroelectric  power 
projects  and  required  the  fihng  of 
written  comments  no  later  than 
September  8, 1988.  Edison  Electric 
Institute  has  requested  that  the 
Commission  establish  a  reply  comment 
period  of  30  days  during  which 
interested  parties  may  file  replies  to 
comments  filed  by  others.  The 
Commission  grants  that  request  and  will 
permit  the  filing  of  reply  comments 
during  a  30-day  period  following  the 
expiration  of  the  initial  comment  period. 

Interested  persons  may  inspect  or 
copy  initial  comments  during  normal 
business  hours  in  Room  1000  at  the 
Commission's  Headquarters,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426  or  may  telephone  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch  at  (202)  357- 
8118  to  learn  how  to  obtain  copies  of  the 
comments  in  this  rulemaking  docket. 
Reply  Comments  must  be  in  writing  and 
an  original  and  14  copies  must  be 
received  by  October  11, 1988.  Reply 
Comments  should  be  submitted  to  the 
Office  of  the  Secretary.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426  and  should  refer  to  Docket  No. 
RM87-33-000.  Reply  Comments  must  not 
exceed  15  pages  in  length. 

By  the  Commission. 
Lois  O.  Casfaell, 
Acting  Secretary. 
|FR  Doc.  88-20034  Filed  9-1-88;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  603 

Federal-State  Unemployment 
Compensation  Program;  Income  And 
Eligibility  Verification  System 

agency:  Employment  and  Training 

Administration,  Labor. 

action:  Proposed  rule;  amendment. 

summary:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  proposes  to  amend 
the  regulations  for  implementing  the 
State  Income  and  Eligibility  Verification 
System.  The  amendment  will  provide 
that  State  unemployment  insurance 
information  related  to  child  support 
enforcement  shall  be  provided  upon 
request  and  at  cost  to  the  Federal  Parent 
Locator  Service  (FPLS). 
DATE:  Written  comments  must  be 
received  by  the  close  of  business  on 
October  3. 1988. 

ADDRESS:  Comments  should  be  mailed 
to  Mary  Ann  Wyrsch,  Director  of  the 
Unemployment  Insurance  Service, 
Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  Room  S4231,  Frances  Perkins 
Building,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATKHI  CONTACT: 
Barbara  Ann  Farmer,  Director,  Office  of 
Program  Management,  Unemployment 
Insurance  Service,  (202)  535-0610  (this  is 
not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION:  Sections 
303(f)  and  1137  (a)  and  (b)  of  the  Social 
Security  Act  (SSA)  require  States  to 
establish  an  income  and  eligibility 
verification  system  (SIEVS)  for  the 
exchange  of  information  to  verify 
eligibility  for,  and  the  amount  of. 
benefits  available  under  several 
Federally  assisted  programs,  including 
the  Federal-State  Unemployment 
Compensation  Program.  SSA  Section 
1137(a)(4)(B)  makes  mandatory  the  use 
of  SIEVS  information  "to  assist  in  the 
child  support  program  under  Part  D  of 
title  IV  *  *  *  of  the  SSA.  The  Federal 
Parent  Locator  Service  (FPLS)  is  a  key 
operating  agency  in  the  child  support 
program  under  Part  D  of  Title  IV.  This 
statutory  language  demonstrates  that 
Congress  intended  the  FPLS,  in  addition 
to  the  State  and  local  child  support 
enforcement  agencies  (which  currently 
have  access  to  SIEVS  information  under 
§  603.2(d)(5)),  to  have  access  to  such 
information  as  well.  To  ensure  that  the 
regulations  reflect  the  full  intent  of 
Congress  with  respect  to  child  support 
enforcement,  the  Department  is 


amending  section  603.2(d)(5)  to  include 
the  FPLS.  as  well  as  State  and  local 
child  support  enforcement  agencies,  as 
an  agency  authorized  to  request  wage 
and  claim  information  from  State 
unemployment  compensation  agencies 
under  §  603.5. 

Drafting  Information 

This  document  was  prepared  under 
the  direction  and  control  of  the  Director 
of  the  Unemployment  Insurance  Service. 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW.. 
Washington,  DC  20210,  telephone:  (202) 
535-0600  (this  is  not  a  toll  free  number). 

Classification — Executive  Order  12291 

The  proposed  rule  in  this  document  is 
not  classified  as  a  "major  rule"  under 
Executive  Order  12291  on  Federal 
Regulations,  because  it  is  not  hkely  to 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  irmovation.  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Accordingly,  no  regulatory  impact 
analysis  is  required. 

Paperwork  Reduction 

Information  collection  requirements 
contained  in  these  regulations  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
and  have  been  assigned  OMB  control 
number  1205-0238. 

Regulatory  Flexibility  Act 

The  Department  believes  that  this 
final  rule  will  have  no  "significant 
economic  impact  on  a  substantial 
number  of  small  entities"  under  5  U.S.C. 
605(b).  This  proposed  rule  amends  the 
regulations  for  the  State  Income  and 
Eligibility  Verification  System  and 
affects  only  the  States,  which  are  not 
within  the  definition  of  "small  entity" 
under  5  U.S.C.  601(6).  The  Secretary  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  to  this  effect. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 

List  of  Subjects  in  20  CFR  Part  603 

Employment  and  Training 
Administration,  Labor,  and 
Unemployment  Compensation. 


Words  of  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  20  CFR 
Part  603  be  amended  as  set  out  below. 

Signed  at  Washington,  DC  on  August  30. 
1988. 

Roberts  T.  Jones. 

Acting  Assistant  Secretary  of  Labor. 

PART  603— INCOME  AND  EUGiBiLITY 
VERIFICATION  SYSTEM 

1.  The  authority  citation  for  Part  603  is 
amended  to  read  as  follows: 

Authority:  42  U.S.C.  1302;  Secretary's  Order 
No.  4-75  (40  PR  18515). 

2.  Section  603.2  is  amended  by 
revising  paragraph  (d)(5}  to  read  as 
follows: 

§603^    Definitions. 

*  *        *        •        ♦ 

(d)  "Requesting  agency"  means: 

*  •        *        *        « 

(5)  Any  State  or  local  child  support 
enforcement  agency  charged  with  the 
responsibility  of  enforcing  child  support 
obligations  under  a  plan  approved  under 
Part  D  of  Title  IV  of  the  Social  Security 
Act.  and  the  Federal  Parent  Locator 
Service  established  under  the  provisions 
of  section  453  of  such  Part  D;  and 
***** 

§603.7    [Amended] 

3.  In  paragraph  (a)(6)(ii)  of  §  603.7 
remove  the  words  "State  agency"  and 
add.  in  their  place,  the  words 
"requesting  agency". 

[PR  Doc.  88-20072  Filed  9-1-88;  8:45  am) 

BtLUNO  CODE  4510-30-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[INTL-934-86] 

Income  Taxes;  Branch  Tax 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  This  document  contains 
proposed  Income  Tax  Regulations 
relating  to  the  branch  tax.  In  the  Rules 
and  Regulations  portion  of  this  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
these  matters.  The  text  of  these 
temporary  regulations  also  serves  as  the 
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comment  document  for  this  proposed 
rulemaking. 

DATES.  These  regulations  are  proposed 
to  be  effective  for  taxable  years 
beginning  after  December  31, 1986. 
Written  comments  and  requests  for  a 
public  hearing  must  be  delivered  or 
mailed  by  November  1, 1988. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to  Commissioner  of 
Internal  Revenue,  {Attention:  CC:LR:T, 
lNTL-934-06),  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  Elliott  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  the  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Conbtitution  Avenue  NW.,  Washington, 
DC  20224  (Attn:  CC:LR:T.  INTL-934-86) 
(202-.536-6457,  not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
rt'ivf.'w  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
IJ.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Information  and 
R.-yiiUitory  Affairs,  Office  of 
.Manapement  and  Budget,  Washington, 
DC  20503.  Attention:  Desk  Officer  for 
Internal  Revenue  Service,  with  copies  to 
Ihf  Internal  Revenue  Service, 
Washington,  DC  20224,  Attention:  IRS 
Reports  Clearance  Officer  TR:FP. 

The  collection  of  information  in  this 
regulation  is  in  §§  1.884-lT(d)(ll),  1.884- 
2T(a)(2),  1.884-2T(b),  1.884-2T(c)(2), 
l.RH4-2T(d)(l),  1.884-2T(d)(4),  1.884- 
2T(d)(,=5),  1.884-4T(b)(7),  1.884-4T(c)(l), 
1.884-5T(b)(3)  through  (7),  1.884- 
3Tld)(ri).  and  1.884-5T(f).  This 
information  is  required  by  the  Internal 
Revenue  Service  to  ensure  the  correct 
compulation  of  tax  under  section  884. 
This  information  will  be  used  in  audits 
of  taxpayers.  The  likely  respondents  are 
business  or  other  for-profit  institutions. 

Estimated  total  annual  reporting 
.'■nd/nr  recordkeeping  burden:  20,500 
'lours. 

The  estimated  annual  burden  per 
respoiuient/recordkeeper  varies  from  .5 
to  10.5  hours  depending  on  individual 
circumstances,  with  an  estimated 
average  of  6.5  hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  3000 

Estimated  annual  frequency  of 
responses:  Annually. 

Background 

Till!  temporary  regulations  published 
in  Ihe  Rules  and  Regulations  portion  of 


this  issue  of  the  Federal  Register  add 
new  §§  1.884-OT  through  1.884-2T, 
1.884-4T,  and  1.884-5T.  The  final 
regulations  that  are  proposed  to  be 
based  on  the  temporary  regulations 
would  amend  26  CFR  Parts  1  and  602. 
For  the  text  of  the  temporary 
regulations,  see  FR  Doc.  88-19832  [T.D. 
8223]  published  in  the  Rules  and 
Regulations  portion  of  this  issue  of  the 
Federal  Register. 

Special  Analyses 

These  proposed  rules  are  not  major 
rules  as  defined  in  Executive  Order 
12291.  Therefore,  a  Regulatory  Impact 
Analysis  is  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public 
comments,  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553 
do  not  apply  because  the  regulations 
proposed  herein  are  interpretative. 
Therefore,  an  initial  Regulatory 
Flexibility  Analysis  is  not  required  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

Comments  and  Request  for  a  Public 
Hearing 

Before  adopting  as  final  regulations 
these  proposed  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
(preferably  a  signed  original  and  seven 
copies)  to  the  Commissioner  of  Internal 
Revenue.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be  held 
upon  written  request  to  the 
Commissioner  by  any  person  who  has 
submitted  written  comments.  If  a  public 
hearing  is  to  be  held,  notice  of  the  time 
and  place  will  be  published  in  the 
Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Richard  M.  Elliott  of  the 
Office  of  the  Associate  Chief  Counsel 
(International),  within  the  Office  of  the 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations. 

List  of  Subjects 

26  CFR  1.861-1  through  1.997-1 

Income  taxes.  Corporate  deductions. 
Aliens,  Exports,  DISC,  Foreign 
investment  in  U.S.,  Foreign  tax  credit, 
FSC,  Source  of  income,  U.S.  investments 

abroad. 

26  CFR  Part  602 

R(!porling  and  recordkeeping 
requirements.  Proposed  Amendments  to 
the  Regulations. 


PARTS  1  AND  602— [AMENDED] 

The  temporary  regulations,  FR  Doc. 
88-19832  [T.D.  8223),  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register,  are  hereby 
also  proposed  as  final  regulations  under 
section  884  of  the  Internal  Revenue 
Code  of  1986. 
Lawrence  B.  Gibba, 
Commissioner  of  Internal  Revenue. 
[PR  Doc.  88-19833  Filed  &-29-88;  1:29  pm] 

BILLING  CODE  4S3O-01-M 

DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1952 

[Docket  No.  T-023] 

Virginia  State  Plan;  Eligibility  for  Final 
Approval  Determination;  Comment 
Period  and  Opportunity  To  Request 
Public  Hearing 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  U.S. 
Department  of  Labor. 
ACTION:  Proposed  final  State  plan 
approval;  request  for  written  comments; 
notice  of  opportunity  to  request  informal 
public  hearing. 

SUMMARY:  This  document  gives  notice  of 
the  eligibility  of  the  Virginia  State 
occupational  safety  and  health  plan,  as 
admmistered  by  the  Virginia 
Department  of  Labor  and  Industry,  for 
determination  under  section  18(e)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  as  to  whether  final  approval  of  the 
State  plan  should  be  granted. 

If  an  affirmative  determination  under 
section  18(e)  is  made,  Federal  standards 
and  enforcement  authority  will  no 
longer  apply  to  issues  covered  by  the 
Virginia  plan.  This  notice  announces 
that  OSHA  is  soliciting  written  public 
comment  regarding  whether  or  not  final 
State  plan  approval  should  be  granted, 
and  offers  an  opportunity  to  ir.terested 
persons  to  request  an  informal  public 
hearing  on  the  question  of  final  State 
plan  approval. 

DATES:  Written  comments  requests  for  a 
hearing  must  be  received  by  October  7, 
1988. 

ADDRESS:  Written  comments  or  requests 
for  a  hearing  should  be  submitted,  in 
quadruplicate,  to  the  Docket  Officer. 
Docket  No.  T-023.  Room  N2439  Rear,  200 
Constitution  Avenue  NW..  Washington, 
DC  20210,  (202)  523-7894. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Foster,  Director,  Office  of 
Information  and  Consumer  Affairs, 
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Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N3649,  200  Constitution 
Avenue  NW..  Washington,  DC  20210, 
(202)  523-8148. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970,  29  U.S.C.  651,  et 
seq.,  (the  "Act")  provides  that  States 
which  desire  to  assume  responsibility 
for  the  development  and  enforcement  of 
occupational  safety  and  health 
standards  may  do  so  by  submitting,  and 
obtaining  Federal  approval  of,  a  State 
plan.  Procedures  for  State  plan 
submission  and  approval  are  set  forth 
regulations  at  29  CFR  Part  1902.  If  the 
Assistant  Secretary,  applying  the 
criteria  set  forth  in  section  18(c)  of  the 
Act  and  29  CFR  1902.3  and  .4,  finds  that 
the  plan  provides  or  will  provide  for 
State  standards  and  enforcement  which 
are  at  least  as  effective  as  Federal 
standards  and  enforcement,  "initial 
approval"  is  granted.  A  State  may 
commence  operations  under  its  plan 
after  this  detemination  is  made,  but  the 
Assistant  Secretary  retains 
discretionary  Federal  enforcement 
authority  during  the  initial  approval 
period  a  provided  by  section  18(e)  of  the 
Act.  A  State  plan  may  receive  initial 
approval  even  though,  upon  submission, 
it  does  not  fully  meet  the  criteria  set 
forth  in  §§1902.3  and  1902.4  if  it  includes 
satisfactory  assurances  by  the  State  that 
it  will  take  the  necessary 
"developmental  steps"  to  meet  the 
criteria  within  a  three-year  period  (29 
CFR  1902.2(b)).  The  Assistant  Secretary 
publishes  a  "certification  of  completion 
of  developmental  steps"  when  all  of  a 
State's  developmental  commitments 
have  been  satisfactorily  met  (29  CFR 
1902.34). 

When  a  State  plan  that  has  been 
granted  initial  approval  is  developed 
sufficiently  to  warrant  a  suspension  of 
concurrent  Federal  enforcement  activity, 
it  becomes  eligible  to  enter  into  an 
"operational  status  agreement"  with 
OSHA  (29  CFR  1954.3(0). 

A  State  must  have  enacted  its 
enabling  legislation,  promulgated  State 
standards,  achieved  an  adequate  level 
of  quahfied  personnel,  and  established  a 
system  for  review  of  contested 
enforcement  actions.  Under  these 
voluntary  agreements,  concurrent 
Federal  enforcement  will  not  be 
initiated  with  regard  to  Federal 
occupational  safety  and  health 
standards  in  those  issues  covered  by  the 
State  plan,  where  the  State  program  is 
providing  an  acceptable  level  of 
protection. 


Following  the  initial  approval  of  a 
complete  plan,  or  the  certification  of  a 
developmental  plan,  the  Assistant 
Secretary  must  monitor  and  evaluate 
actual  operations  under  the  plan  for  a 
period  of  at  least  one  year  to  determine, 
on  the  basis  of  actual  operations  under 
the  plan,  whether  the  criteria  set  forth  in 
section  18(c)  of  the  Act  and  29  CFR 
1902.37  are  being  applied. 

An  affirmative  determination  under 
section  18(e)  of  the  Act  (usually  referred 
to  as  "final  approval"  of  the  State  plan) 
results  in  the  relinquishment  of  authority 
for  Federal  concurrent  enforcement 
jurisdiction  in  the  State  with  respect  to 
occupational  safety  and  health  issues 
covered  by  the  plan  (29  U.S.C.  667(e)). 
Procedures  for  section  18(e) 
determinations  are  found  at  29  CFR  Part 
1902.  Subpart  D.  In  general,  in  order  to 
be  granted  final  approval,  actual 
performance  by  the  State  must  be  "at 
least  as  effective"  overall  as  the  Federal 
OSHA  program  in  all  areas  covered 
under  the  State  plan. 

An  additional  requirement  for  final 
approval  consideration  is  that  a  State 
must  meet  the  compliance  staffing 
levels,  or  benchmarks,  for  safety 
inspectors  and  industrial  hygienisls 
established  by  OSHA  for  that  State. 
This  requirement  stems  from  a  1978 
Court  Order  by  the  U.S.  District  Court 
for  the  District  of  Columbia  (AFLr-CIO  v. 
Marshall,  C.A.  No.  74-406).  pursuant  to 
a  U.S.  Court  of  Appeals  decision,  that 
directed  the  Assistant  Secretary  to 
calculate  for  each  State  plan  State  the 
number  of  enforcement  personnel 
needed  to  assure  a  "fully  effective" 
enforcement  program. 

A  final  requirement  for  final  approval 
consideration  is  that  a  State  must 
participate  in  OSHA's  Integrated 
Management  Information  System  (IMIS). 
This  is  required  so  that  OSHA  can 
obtain  the  detailed  program 
performance  data  on  a  State  necessary 
to  make  an  objective  continuing 
evaluation  of  whether  the  State 
performance  meets  the  statutory  and 
regulatory  criteria  for  final  approval. 

History  of  the  Virginia  Plan  and  of  Its 
Compliance  Staffing  Benchmarks. 

Virginia  Plan 

On  December  18, 1972,  Virginia 
submitted  an  occupational  safety  and 
health  plan  in  accordance  with  section 
18(b)  of  the  Act  and  29  CFR  Part  1902, 
Subpart  C.  and  on  April  11, 1973.  a 
notice  was  published  in  the  Federal 
Register  (38  FR  9194)  concerning  the 
submission  of  the  plan,  announcing  that 
initial  Federal  approval  of  the  plan  was 
at  issue  and  offering  interested  persons 
30  days  in  which  to  submit  data,  views 


and  arguments  in  writing  concerning  the 
plan. 

Comments  addressing  specific  areas 
of  the  Virginia  plan,  including  alleged 
deficienices,  were  received  from  the 
Virginia  State  Association  of 
Professional  Fire  Fighters;  Mary  A. 
Marshall,  Member  of  the  Virginia  House 
of  Delegates;  Harold  Gordon  of  Gordon 
and  Healy:  the  American  Federation  of 
Labor  and  Congress  of  Industrial 
Organizations  (AFL-CIO);  and  the 
Virginia  State  AFL-CIO.  Following 
review  of  the  Virginia  plan,  the  public 
comments,  and  the  results  of  discussions 
with  the  State,  several  modifications 
and  clarifications  were  received  from 
the  State. 

Plan  review  and  a  subsequent 
determination  as  to  effectiveness, 
required  under  section  18(c)  of  the  Act 
and  Subpart  B  of  29  CFR  Part  1902, 
disclosed  several  reasons  for 
determining  that  the  Virginia  plan  as 
submitted,  which  relied  primarily  on 
criminal  enforcement  procedures,  was 
not  "at  least  as  effective"  as  the  Federal 
civil  enforcement  scheme.  Consequently, 
the  Assistant  Secretary  initiated  formal 
proceedings  in  accordance  with  section 
18(d)  of  the  Act  and  29  CFR  1902.19(a)  to 
reject  the  plan.  A  Notice  of  the  Proposed 
Rejection  and  Notice  of  Hearing  was 
published  in  the  Federal  Register  (39  FR 
24844,  August  1, 1974)  which  fully 
described  the  ramifications  of  the 
State's  reliance  on  a  criminal 
enforcement  process  and  the  Assistant 
Secretary's  conclusions  regarding  the 
resulting  lack  of  effectiveness  of  the 
proposed  Virginia  program  in 
comparison  to  Federal  enforcement 
procedures.  Although  an  opportunity 
was  given  for  a  public  hearing  on  the 
rejection  proceeding,  only 
representatives  of  the  District  of 
Columbia  requested  permission  to 
appear,  and  that  request  was 
subsequently  withdrawn. 

In  view  of  the  complexity  of  the 
subject  matter  involved  in  the  proposed 
rejection.  Requests  for  Admissions, 
Interrogatories  and  Answers  to 
Interrogatories  were  exchanged 
between  the  parties  to  the  proceeding. 
Before  the  commencement  of  a  formal 
hearing  on  the  proposed  rejection,  the 
Virginia  General  Assembly,  in  its  1975 
regular  session,  amended  section  40.1- 
49.1  of  the  Code  of  Virginia  (1950)  which 
serves  as  the  enforcement  portion  of  the 
enabling  legislation.  On  June  16, 1975, 
the  U.S.  Department  of  Labor  filed  a 
motion  to  dismiss  the  proposed  rejection 
on  the  grounds  that  the  amended 
legislation,  which  provided  for  civil 
rather  than  criminal  court  review  of 
contested  enforcement  actions  and  the 
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right  of  employees  to  participate  as 
parties  in  those  proceedings,  was  in  the 
process  of  being  reviewed  for  possible 
approval  and  had  rendered  moot  the 
proceeding  on  which  the  rejection  was 
based.  To  this  end.  pursuant  to  section 
18(c)  of  the  Act  and  29  CFR  1902.12,  the 
Assistant  Secretary  published  for  public 
comment  in  the  Federal  Register  (40  PR 
25741,  June  18, 1975)  a  notice  of 
Submission  of  Modifications  to  the 
Developmental  Plan  which  recognized 
that  the  1975  amendments  appeared 
substantially  to  remove  the  basis  for  the 
proposed  rejection.  Public  comments  to 
this  notice  were  received  from  Area  4, 
United  Paper  Workers  International 
Union,  AFL-CIO.  There  were  no 
requests  for  a  public  hearing. 

Prior  to  the  date  scheduled  for 
argument  on  whether  the  proposed 
rejection  proceeding  should  be 
dismissed,  the  Assistant  Secretary  and 
the  Virginia  Commissioner  of  Labor  and 
Industry  agreed  upon  Consent  Findings, 
confirmed  by  a  subsequent  Consent 
Order,  notice  of  which  was  published  in 
the  October  30, 1975  Federal  Register  (40 
FR  50584),  to  suspend  the  proposed 
rejection  proceedings  pending  the 
outcome  of  OSHA's  review  of  the 
amended  Virginia  plan. 

Although  the  1975  legislative 
amendments  appeared  to  resolve  many 
of  the  objections  to  Virginia's 
enforcement  process,  the  Department  of 
Labor's  review  tentatively  determined 
that  the  Virginia  plan  still  did  not 
provide  enforcement  procedures  "as 
effective  as"  their  Federal  counterparts. 
Discussions  and  meetings  between  State 
and  Federal  representatives,  however, 
resulted  in  several  administrative 
commitments  and  legislative  proposals 
by  Virginia  in  response  to  the  concerns 
expressed  by  Federal  reviewers.  The 
1976  session  of  the  Virginia  General 
Assembly  enacted  further  amendments 
to  tlie  State's  enabling  legislation.  On 
June  21. 1976,  the  State  formally 
submitted  its  revised  plan,  including  the 
amended  enabling  legislation,  to  the 
Assistant  Secretary.  As  noted  above,  the 
plan  included  provisions  for  the  review 
of  contested  cases  by  the  Virginia  civil 
court  system  whereas  Federal  OSHA 
utilizes  an  administrative  review 
process. 

On  September  28, 1976,  the  Assistant 
Secretary  published  a  Federal  Register 
notice  granting  approval  of  the  Virginia 
plan  as  a  developmental  plan  under 
section  18(b)  of  the  Act  (41  FR  42655). 
The  plan  provides  for  a  program 
patterned  in  most  respects  (other  than 
its  procedures  for  contested  cases)  after 
that  of  the  Federal  Occupational  Safety 
and  Health  Administration. 


The  Virginia  plan  covers  all 
occupational  safety  and  health  issues 
except  private  sector  maritime 
employment  and  employment  on 
military  facilities.  The  Virginia 
Department  of  Labor  and  Industry  is 
designated  as  having  responsibility  for 
administering  the  plan  throughout  the 
State.  At  the  time  of  initial  plan 
approval,  the  responsibility  for  health 
standards  enforcement  rested  with  the 
Bureau  of  Occupational  Health  in  the 
Virginia  Department  of  Health.  Effective 
July  1, 1985,  the  Bureau  of  Occupational 
Health  was  transferred  from  the 
Department  of  Health  to  the  Department 
of  Labor  and  Industry.  The  plan 
provides  for  the  adoption  by  Virginia  of 
standards  which  are  "at  least  as 
effective"  as  Federal  occupational 
safety  and  health  standards.  In  most 
cases  the  State  standards  are  identical 
to  the  Federal.  The  plan  requires 
employers  to  furnish  employment  and 
place  of  employment  which  is  free  from 
recognized  hazards  that  are  causing  or 
are  likely  to  cause  death  or  serious 
physical  harm,  and  to  comply  with  all 
occupational  safety  and  health 
standards  promulgated  by  the  State 
agency.  Employees  are  required  to 
comply  with  all  standards  and 
regulations  applicable  to  their  conduct. 
The  plan  contains  provisions  similar  to 
Federal  procedures  governing 
emergency  temporary  standards; 
imminent  danger  proceedings;  coverage 
under  the  general  duty  clause; 
variances;  safeguards  to  protect  trade 
secrets;  protection  of  employees  against 
discrimination  for  exercising  their  rights 
under  the  plan;  and  employer  and 
employee  rights  to  participate  in 
inspection  and  review  proceedings. 
Appeals  of  citations  and  penalities  are 
filed  with  the  Commissioner  of  Labor 
and  Industry  and  are  heard  by  the 
General  District  Courts  of  Virginia, 
which  are  located  in  each  Virginia 
county  and  in  the  independent  cities. 
(Although  the  General  District  Courts 
are  not  courts  of  record,  the  1979  session 
of  the  Virginia  General  Assembly 
enacted  amendments  to  Title  40.1  of  the 
Code  of  Virginia  to  require  the  Virginia 
courts  to  issue  written  orders  based  on 
findings  of  fact  and  conclusions  of  law 
in  cases  involving  the  contest  of 
citations  and  penalties  related  to 
violations  of  occupational  safety  and 
health  standards.)  Decisions  of  the 
General  District  Courts  may  be 
appealed  to  the  Virginia  Circuit  Courts. 
Decisions  of  the  Circuit  Courts  may  be 
appealed  to  the  Virginia  Supreme  Court. 

The  notice  of  initial  approval  noted  a 
few  additional  distinctions  between  the 
Federal  and  Virginia  programs.  The 


State  does  not  cover  private  sector 
maritime  employment  or  military 
facilities.  As  indicated  above,  unlike  the 
Federal  administrative  process  for  the 
review  of  contested  cases,  in  Virginia, 
General  District  Courts  hear  formal 
contests  of  penalties  and/or  citations  for 
safety  and  health  violations.  Appeals  of 
District  Court  determinations  are  heard 
de  novo  by  the  State  Circuit  Courts. 

The  Assistant  Secretary's  initial 
approval  of  the  Virginia  developmental 
plan,  a  general  description  of  the  plan,  a 
schedule  of  required  developmental 
steps,  and  a  provision  for  discretionary 
concurrent  Federal  enforcement  during 
the  period  of  initial  approval  were 
codified  in  the  Code  of  Federal 
Regulations  (29  CFR  Part  1952,  Subpart 
EE;  41  FR  42655,  September  28, 1976).  A 
minor  correction  to  the  approval  notice 
was  published  on  February  25, 1977  (42 
FR  10989).  As  a  result  of  the  approval  of 
the  Virginia  State  plan,  the  Assistant 
Secretary  published  a  notice  announcing 
the  Dismissal  of  Rejection  Proceedings 
against  the  Virginia  plan  (41  FR  56412. 
December  28. 1976). 

In  accordance  with  the  State's 
developmental  schedule,  all  major 
structural  components  of  the  plan  were 
put  in  place  and  documentation 
submitted  for  OSHA  approval  on  or 
before  September  23, 1979.  These 
"developmental  steps"  included 
amendments  to  Title  40.1  of  the  Code  of 
Virginia,  promulgation  of  State 
occupational  safety  and  health 
standards  essentially  identical  to 
Federal  standards  and  establishment  of 
a  public  employee  program.  In 
completing  these  developmental  steps, 
the  State  developed  and  submitted  for 
Federal  approval  all  components  of  its 
program  including,  among  other  things, 
legislative  amendments,  a  judicial 
system  of  review  for  contested  cases,  a 
merit  staffing  system,  regulations  for 
inspections,  citations  and  proposed 
penalties,  recordkeeping  and  reporting 
regulations,  a  voluntary  compliance 
program,  including  on-site  consultation 
services,  and  a  safety  and  health  poster 
for  private  and  public  employees. 

These  submissions  were  carefully 
reviewed  by  OSHA;  after  opportunity 
for  public  comment  and  modification  of 
State  submissions,  where  appropriate, 
the  major  plan  elements  were  approved 
by  the  Assistant  Secretary  as  meeting 
the  criteria  of  section  18  of  the  Act  and 
29  CFR  1902.3  and  1902.4.  The  Virginia 
subpart  of  29  CFR  Part  1952  was 
amended  to  reflect  each  of  these 
approval  determinations  (see  29  CFR 
1952.104). 

On  October  1, 1981  an  operational 
status  agreement  was  entered  into 
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between  Federal  OSHA  and  Virginia.  A 
Federal  Register  notice  announcing  the 
operational  status  agreement  was 
published  on  June  11, 1982  (47  FR  25323). 
Under  the  terms  of  the  agreement, 
OSHA  voluntarily  suspended  the 
application  of  concurrent  Federal 
enforcement  authority  with  regard  to 
Federal  occupational  safety  and  health 
standards  in  all  issues  covered  by  the 
Virginia  plan. 

On  August  15, 1984,  in  accordance 
with  procedures  at  29  CFR  1902.34  and 
1902.35.  the  Assistant  Secretary  certified 
that  Virginia  had  satisfactorily 
completed  all  developmental  steps  (49 
FR  33123.  August  21. 1984).  In  certifying 
the  plan,  the  Assistant  Secretary  found 
the  structural  features  of  the  program — 
the  statute,  standards,  regulations,  and 
written  procedures  for  administering  the 
Virginia  plan — to  be  at  least  as  effective 
as  corresponding  Federal  provisions. 
Certification  does  not.  however,  entail 
fmdings  or  conclusions  by  OSHA 
concerning  adequacy  of  actual  plan 
performance.  As  has  already  been 
noted,  OSHA  regulations  provide  that 
certification  initiates  a  period  of 
evaluation  and  monitoring  of  State 
activity  to  determine  in  accordance  with 
section  18(e)  of  the  Act  whether  the 
statutory  or  regulatory  criteria  for  State 
plans  are  being  applied  in  actual 
operations  under  the  plan  and  whether 
Hnal  approval  should  be  granted. 

On  June  13, 1978,  OSHA  published  a 
notice  in  the  Federal  Register  (43  FR 
25491)  requesting  public  comment  on  a 
petition  received  by  the  Agency 
requesting  withdrawal  of  OSHA 
approval  of  the  Virginia  State  plan.  The 
petition  was  submitted  by  the  Oil, 
Chemical,  and  Atonuc  Workers 
(OCAW)  International  Union.  Three 
additional  petitions  requesting  plan 
withdrawal  were  subsequently  filed  by 
the  Fairfax  County.  Virginia,  Board  of 
Supervisors,  the  Virginia  State  AFL- 
CIO.  and  the  Building  and  Construction 
Trades  Department  of  the  AFL-CIO.  On 
October  3, 1980.  a  Federal  Register 
notice  was  published  (45  FR  65625) 
requesting  pubhc  comments  on  the  three 
petitions  as  well  as  providing  an 
additional  time  period  for  public 
comments  on  the  OCAW  petition. 

The  OCAW  petition  alleged  that 
Virginia's  enforcement  of  safety  and 
health  standards  was  not  as  effective  as 
that  of  Federal  OSHA.  The  Virginia 
State  AFL-CIO  criticized  Virginia's 
judicial  review  system  and  alleged  that 
Virginia  had  failed  to  enforce  safety  and 
health  standards  as  effectively  as 
Federal  OSHA.  The  Fairfax  County 
Board  of  Supervisors  and  the  Building 
and  Construction  Trades  Department  of 


the  AFL-CIO  alleged  that  Virginia's 
enforcement  in  the  construction  industry 
was  ineffective  and  insufficient. 

Of  the  101  written  comments  received 
in  response  to  the  two  notices 
requesting  public  comment,  97 
expressed  support  for  the  Virginia  plan 
while  four  letters  supported  the  petitions 
for  withdrawal,  two  of  those  letters 
having  been  submitted  by  petitioners 
themselves.  In  a  Federal  Register  notice 
dated  July  14, 1981  (46  FR  36141)  the 
Assistant  Secretary  announced  that  in 
light  of  recent  Federal  monitoring  data, 
comparison  with  Federal  performance, 
information  provided  in  the  public 
comments,  and  other  relevant  factors,  a 
withdrawal  proceeding  against  the 
Virginia  State  plan  was  not  warranted 
and  the  petitions  were  therefore  denied. 

On  December  12, 1986,  OSHA 
published  a  Federal  Register  notice  (51 
FR  44784)  that  effective  October  1, 1986, 
concurrent  Federal  authority  would  be 
exercised  in  Virginia  with  respect  to 
general  schedule  inspections  resulting  in 
denials  of  entry  under  the  Virginia  State 
plan.  The  resumption  of  concurrent 
enforcement  authority  was  undertaken 
as  a  temporary  measure  to  allow 
Virginia  to  complete  its  efforts  to 
legislatively  address  difficulties  it  had 
encountered  in  the  area  of  right  of  entry. 
The  specific  difficulty  resulted  from  a 
1985  Virginia  Supreme  Court  decision 
that  suggested,  but  did  not  expressly 
hold,  that  Virginia  employers 
challenging  general  schedule  inspection 
warrants  would  be  entitled  to  discovery, 
including  the  release  of  confidential 
inspection  scheduling  information  and 
"establishment  lists"  of  workplaces 
likely  to  be  inspected  in  the  future.  In  a 
subsequent  case  involving  a  challenge  to 
a  State  inspection  warrant,  the  Circuit 
Court  for  the  City  of  Roanoke,  relying  on 
the  1985  Virginia  Supreme  Court 
decision,  ordered  State  officials 
responsible  for  enforcing  the  plan  to 
submit  to  discovery  requested  by  the 
employer,  including  the  submission  of 
data  underlying  the  Virginia  inspection 
plan,  deposition  of  officials  responsible 
for  developing  and  implementing  the 
inspection  scheduling  plan,  and  the 
release  to  the  employer  of  various 
confidential  scheduling  material, 
including  establishment  hsts.  In  cases 
involving  similar  challenges  to  Federal 
OSHA  inspection  warrants,  the  Federal 
courts  have  held  such  discovery 
improper.  It  was  the  Assistant 
Secretary's  determination  that  these 
State  court  decisions  rendered  Virginia's 
right  of  entry  authority  less  effective 
than  the  Federal  and  necessitated  the 
reinstitution  of  limited  concurrent 


Federal  enforcement  authority  to  ensure 
worker  protection. 

The  1987  session  of  the  Virginia 
General  Assembly  enacted  legislative 
amendments  to  remedy  the  Virginia 
plan's  right  of  entry  difficulties.  OSHA's 
review  of  those  amendments  determined 
that  the  amendments  provided  the 
Virginia  plan  with  a  basis  to  obtain 
search  warrants  on  terms  and 
conditions  equivalent  to  those  which  are 
available  Federally.  Accordingly,  the 
Assistant  Secretary  approved  the 
legislative  amendments  in  the 
September  17, 1987  Federal  Register  (52 
FR  35069)  and  announced  that  the 
limited  exercise  of  concurrent  Federal 
jurisdiction  in  Virginia  had  been 
terminated  when  the  amendments 
became  effective  on  July  1, 1987.  A 
recent  court  decision  has  upheld  the 
State's  revised  warrant  authority. 

Virginia  Benchmarks 

Under  the  terms  of  a  1978  Court  Order 
in  AFL-CIO  v.  Marshall,  compliance 
staffing  levels  (benchmarks)  necessary 
for  a  "fully  effective"  enforcement 
program  were  required  to  be  established 
for  each  State  operating  an  approved 
State  plan.  In  1980,  in  response  to  the 
Court  Order,  OSHA  established 
benchmarks  for  all  approved  State 
plans,  including  benchmarks  of  51  safety 
and  74  health  compliance  officers  for 
Virginia.  The  1978  Court  Order  noted 
that  new  information  might  warrant  an 
adjustment  by  OSHA  of  the  fully 
effective  benchmarks.  In  September 
1984  Virginia  in  conjunction  with  OSHA, 
completed  a  reassessment  of  the  levels 
staffing  benchmarks  of  38  safety  and  21 
health  compliance  officers.  After 
opportunity  for  public  comment  and 
service  on  the  AFL-CIO,  the  Assistant 
Secretary  approved  these  revised 
staffing  requirements  on  January  17, 
1986  (51  FR  2481). 

Determination  of  Eligibility 

This  Federal  Register  notice 
announces  the  eligibility  of  the  Virginia 
plan  for  an  section  18(e]  determination. 
(29  CFR  1902.39(c)  requires  that  this 
preliminary  determination  of  eligibility 
be  made  before  section  18(e)  procedures 
begin.)  The  determination  of  eligibility  is 
based  upon  OSHA's  findings  that: 

(1)  The  Virginia  plan  has  been 
monitored  in  actual  operation  for  at 
least  one  year  following  certification. 
The  results  of  OSHA  monitoring  of  the 
plan  since  the  commencement  of  plan 
operations  are  contained  in  written 
evaluation  reports  which  are  prepared 
annually  and  made  available  to  the 
State  and  to  the  public.  The  results  of 
OSHA's  most  recent  post-certification 
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monitoring  during  the  period  from 
January  1, 1987  through  March  31, 1988 
are  set  forth  in  an  section  18(e] 
Evaluation  Report  of  the  Virginia  Plan, 
which  has  been  made  part  of  the  record 
of  the  present  proceedings. 

(2)  The  plan  meets  the  State's  revised 
benchmarks  for  enforcement  staffing.  In 
January  1986,  pursuant  to  the  terms  of 
the  Court  Order  and  the  1980  Report  to 
the  Court  in  AFL-CIO  v.  Marshall, 
OSHA  approved  revised  fully  effective 
benchmarks  of  38  safety  and  21  health 
compliance  officers  for  Virginia  based 
on  an  assessment  of  State-specific 
characteristics  and  historical 
experiences.  Virginia  has  allocated 
these  positions,  as  evidenced  by  the  FY 
1988  Application  for  Federal  Assistance 
in  which  the  State  has  committed  itself 
to  funding  the  State  share  of  salaries  for 
38  safety  and  21  health  compliance 
officers.  The  FY  1988  application  has 
been  made  part  of  the  record  in  the 
present  proceeding. 

(3)  Vii;ginia  participates  and  has 
assured  its  continued  participation  in 
the  Inte^grated  Management  Information 
System  (IMIS)  developed  by  OSHA. 

Issues  for  Determination  in  the  18(e) 
Proceedings 

The  Virginia  plan  is  now  at  issue 
before  the  Assistant  Secretary  for 
determination  as  to  whether  the  criteria 
of  section  18(c)  of  the  Act  are  being 
applied  in  actual  operation.  29  CFR 
1902.37(a)  requires  the  Assistant 
Secretary,  as  part  of  the  final  approval 
process,  to  determine  if  the  State  has 
applied  and  implemented  all  the  specific 
criteria  and  indices  of  effectiveness  of 
§§  1902.3  and  1902.4.  The  Assistant 
Secretary  must  make  this  determination 
by  considering  the  factors  set  forth  in 
§  1902.37(b).  OSHA  believes  that  the 
results  of  its  evaluation  of  the  Virginia 
plan,  contained  in  the  section  18(e) 
Evaluation  Report,  considered  in  light  of 
these  regulatory  criteria  and  the  criteria 
in  section  18(c)  of  the  Act.  indicate  that 
the  regulatory  indices  and  criteria  are 
being  met,  and  the  Assistant  Secretary 
accordingly  has  made  an  initial 
determination  that  the  Virginia  plan  is 
eligible  for  an  affirmative  section  18(e) 
determination.  This  notice  initiates 
proceedings  by  which  OSHA  expects  to 
elicit  public  comment  on  the  issue  of 
granting  an  affirmative  section  18(e) 
determination  to  Virginia.  In  order  to 
encourage  the  submission  of  informed 
and  specific  public  comment,  a  summary 
of  current  evaluation  findings  with 
respect  to  these  criteria  is  set  forth 
below. 


(a)  Standards  and  Variances 

Section  18(c)(2)  of  the  Act  requires 
State  plans  to  provide  for  occupational 
safety  and  health  standards  which  are 
at  least  as  effective  as  Federal 
standards.  A  State  is  required  to  adopt, 
in  a  timely  manner,  all  Federal 
standards  and  amendments  or  to 
develop  and  promulgate  standards  and 
amendments  at  least  as  effecfive  as  the 
Federal  standards.  See  §§  1902.37(b)(3), 
19G2.3(c),  1902.4  (a)  and  (b).  The  Virginia 
plan  provides  for  adoption  of  standards 
which  are  in  most  cases  identical  to 
Federal  standards.  For  OSHA  standards 
requiring  State  action  during  the  section 
18(e)  evaluation  period,  Virginia's 
adoption  process  met  the  six-month  time 
frame  for  12  of  13  standards.  (One 
standard  took  7  months  to  adopt.) 
[Evaluation  Report,  p.  6.) 

Where  a  State  adopts  Federal 
standards,  the  State's  interpretation  and 
application  of  such  standards  must 
ensure  consistency  with  Federal 
interpretation  and  application.  Where  a 
State  develops  and  promulgates  its  own 
standards,  interpretation  and 
application  must  ensure  coverage  at 
least  as  effective  as  comparable  Federal 
standards.  While  acknowledging  prior 
approval  of  individual  standards  by  the 
Assistant  Secretary,  this  requirement 
stresses  that  State  standards,  in  actual 
operation,  must  be  at  least  as  effective 
as  the  Federal  standards.  See 
§§  1902.37(b)(4),  1902.3(c)(1). 
1902.3(d)(1),  1903.4(a),  and  1902.4(b)(2). 
As  already  noted,  the  Virginia  plan 
provides  for  adoption  of  standards 
identical  to  Federal  standards.  Virginia 
also  adopted  standards  interpretations 
which  are  identical  to  the  Federal. 

The  State  is  required  to  take  the 
necessary  administrative  judicial  or 
legislative  action  to  correct  any 
deficiency  in  its  program  caused  by  an 
administrative  or  judicial  challenge  to 
any  State  standard,  whether  the 
standard  is  adopted  from  the  Federal 
standards  or  developed  by  the  State. 
See  §  1902.37(b)(5).  No  such  challenge  to 
State  standards  has  ever  occurred  in 
Virginia. 

When  granting  permanent  variances 
from  standards,  the  State  is  required  to 
ensure  that  the  employer  provides  as 
safe  and  healthful  working  conditions  as 
would  have  been  provided  if  the 
standard  were  in  effect.  See 
§§  1902.37(b)(6)  and  1902.4(b)[2)(iv). 
Virginia  had  four  requests  for  a 
permanent  variance  during  the  18(e) 
evaluation  period.  Two  were  closed 
owing  to  lack  of  response  from  the 
applicants,  one  application  was 
withdrawn,  and  one  was  pending. 
[Evaluation  Report,  p.  7.| 


Where  a  temporary  variance  is 
granted,  the  State  must  ensure,  among 
other  things,  that  the  employer  complies 
with  the  standard  as  soon  as  possible 
and  provides  appropriate  interim 
employee  protection.  See 
§§  1902.37(b)(7)  and  1902.4(b)(2)(iv).  The 
Virginia  temporary  variance  procedures 
require  that  any  employer  granted  a 
temporary  variance  must  have  an 
effective  program  for  coming  into 
compliance  with  the  standard  as  soon  as 
possible.  During  the  section  18(e) 
evaluation  period,  no  temporary 
variance  requests  were  received. 
[Evaluation  Report,  p.  7.] 

(b)  Enforcement 

Section  18(c)(2)  of  the  Act  requires 
State  plans  to  maintain  an  enforcement 
program  which  is  at  least  as  effective  as 
that  conducted  by  Federal  OSHA: 
section  18(c)(3)  requires  the  State  plan 
to  provide  for  right  of  entry  and 
inspection  of  all  work  places  at  least  as 
effective  as  that  in  section  8  of  the  Act. 

The  State  inspection  program  must 
provide  that  sufficient  resources  be 
directed  to  designated  target  industries 
while  providing  adequate  protection  to 
all  other  workplaces  covered  under  the 
plan.  See  §§1902.37(b)|8),  1902.3(dl(l). 
and  1902.4(c).  Data  contained  in  the 
section  18(e)  Evaluation  Report 
indicates  that  96.2%  of  State 
programmed  safety  inspections  and 
100%  of  programmed  health  inspection.s 
were  conducted  in  high  hazard 
industries.  [Evaluation  Report,  p.  12.) 

In  cases  of  refusal  of  entry,  the  State 
must  exercise  its  authority,  through 
appropriate  means,  to  enforce  the  right 
of  entry  and  inspection.  See 
!?§  1902.37(b)(9).  1902.3  (e)  and  (f).  and 
1902.4(c)(2)  (i)  and  (ix).  Title  40.1  of  the 
Code  of  Virginia  allows  the 
Commissioner  to  seek  a  warrant  to 
permit  entry  into  such  establishment 
that  has  refused  entry  for  the  purpose  of 
inspection  or  investigation.  Virginia  had 
18  denials  of  entry  during  this 
evaluation  period,  was  successful  in 
obtaining  entry  in  14  instances.  Once 
case  was  referred  to  Federal  OSHA 
during  the  9-month  period  of  concurrent 
Federal  jurisdiction,  and  in  3  instances 
the  short-term  construction  jobs  were 
completed  before  entry  could  be 
obtained.  [Evaluation  Report,  pp.  15-16.) 

Inspections  must  be  conducted  in  a 
competent  manner  following  approved 
enforcement  procedures  which  include 
the  requirement  that  inspectors  acquire 
information  adequate  to  support  any 
citation  issued.  See  §  1902.37(b)(10). 
ig02.3(d)(l),  and  1902.4(c)(2).  Procedures 
for  the  Virgmia  Occupational  safety  and 
health  compliance  program  are  set  out 
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in  the  Virginia  Field  Operations  Manual, 
which  is  patterned  after  the  Federal 
manual,  and  thus  follows  inspection 
procedures,  including  documentation 
procedures,  which  are  similar  to 
Federal.  The  Evaluation  Report  notes 
overall  adherence  by  Virginia  to  these 
procedures. 

Virginia  cited  an  average  of  3.6 
violations  per  programmed  safety 
inspection  with  citations  and  4.5 
violations  per  programmed  health 
inspection  with  citations,  and  17.8%  of 
safety  violations  and  8.6%  of  health 
violations  were  cited  as  serious.  The 
percentage  of  serious  safety  and  health 
violations  were  lower  than  the 
comparable  Federal  statistics  and  were 
attributed  to  instances  of  incorrect 
hazard  classification  and  identification 
by  compliance  officers.  The  State 
provided  compliance  officers  with 
supplemental  training  to  ensure  the 
proper  classification  of  violations  of 
certain  specific  standards.  [Evaluation 
Report,  p.  17.] 

State  plans  must  include  a  prohibition 
on  advance  notice,  and  exceptions  must 
be  no  broader  than  those  allowed  by 
Federal  OSHA  procedure.  See 
§  1902.3(f).  Virginia  adopted  approved 
procedures  for  advance  notice  similar  to 
the  Federal  procedures.  There  were  13 
instances  of  advance  notice.  In  all  13 
instances,  advance  notice  was  properly 
given  in  accord  with  procedures  as 
required  for  the  effective  conduct  of 
inspections.  [Evaluation  Report,  p.  16.] 

State  plans  must  provide  for 
inspections  in  response  to  employee 
complaints,  and  must  provide  an 
opportunity  for  employee  participation 
in  State  inspections.  See  §  1902.4(c)(i) 
through  (ill).  Virginia  has  procedures 
similar  to  Federal  OSHA  for  processing 
and  responding  to  compliants.  The  data 
indicates  that  during  the  evaluation 
period  the  State  responded  to  56.6%  of 
safety  complaints  and  56.4%  of  health 
complaints  with  an  inspection.  The 
State's  relatively  high  percentage  of 
health  complaints  responded  to  with 
inspections  as  compared  to  the  Federal 
experience  is  attributed  to  the  State's 
policy  of  investigating  all  complaints 
(both  formal  and  non-formal)  alleging 
potential  asbestos  exposure.  [Evaluation 
Report,  pp.  13-14.]  During  the  current 
evaluation  period,  97.6%  of  all  State 
inspections  included  either  an  employee 
representative  on  the  walkaround  or 
interviews  with  employees. 

State  plans  must  also  provide 
protection  for  employees  against 
discrimination  similar  to  that  found  in 
section  11(c)  of  the  Federal  Act.  See 
§  1902.4(c)(2)(v).  Title  40.1  of  the  Code  of 
Virginia  and  Stale  regulations  provide 
for  discriminat'on  protection  equivalent 


to  that  provided  by  Federal  OSHA.  A 
total  of  25  complaints  alleging 
discrimination  were  investigated  during 
the  evaluation  period,  4  of  which  were 
determined  to  be  meritorious.  All  4  had 
been  settled  or  litigated  by  the  end  of 
the  period.  [Evaluation  Report,  pp.  19- 
20.] 

"The  State  is  required  to  issue,  in  a 
timely  manner,  citations,  proposed 
penalties,  and  notices  of  failure  to  abate. 
See  §§  1902.37(b)(ll),  1902.3(d),  and 
1902.4(c)(2)  (x)  and  (xil.  The  State's 
lapse  time  from  last  day  of  inspection  to 
issuance  of  citation  averaged  28.8  days 
for  safety  and  48.3  days  for  health. 

The  State  must  propose  penalties  in 
manner  that  is  at  least  as  effective  as 
the  penalties  under  the  Federal  program, 
which  includes  first  instance  violation 
penalties  and  consideration  of 
comparable  factors  required  in  the 
Federal  program.  See  §§  1902.37(b)(12). 
1902.3(d),  and  1902.4(c)  (x)  and  (xi). 
Virginia's  procedures  for  penalty 
calculation  are  the  same  as  the  Federal 
procedures  with  the  exception  that  the 
State  has  not  adopted  the  Federal 
procedure  of  citing  willful  violations 
with  instance-by-instance  penalties.  The 
section  18(e)  Evaluation  Report  noted 
that  Virginia  proposes  appropriate 
penalties.  The  average  penalty  for 
serious  safety  violations  was  $325.50 
and  the  average  serious  health  penalty 
was  $447.  [Evaluation  Report,  pp.  18-19.] 

The  State  must  ensure  abatement  of 
hazards  cited  including  issuance  of 
notices  of  failure  to  abate  and 
appropriate  penalties.  See 
§§  1902.37(b)(13).  1902.3(d),  and  1902.4(c) 
(vii)  and  (xi).  Follow-up  inspections 
accounted  for  .9%  of  Virginia's  total 
safety  inspections  and  3.7%  of  its  health 
inspections,  with  17.2%  of  the  safety 
follow-up  inspections  and  28.6%  of  the 
health  follow-ups  resulting  in  failure-to- 
abate  notifications.  Virginia's  abatement 
periods  for  serious  violations  averaged 
7.9  days  for  safety  and  28.3  days  for 
health.  [Evaluation  Report,  p.  18.] 

Whenever  appropriate,  the  State  must 
seek  administrative  and  judicial  review 
of  adverse  adjudications.  Additionally, 
the  State  must  take  necessary  and 
appropriate  action  to  correct  any 
deficiencies  in  its  program  which  may 
be  caused  by  an  adverse  administrative 
or  judicial  determination.  See 
§§1902.37(b)(14)  and  1902.3  (d)  and  (g). 
As  noted  above,  a  1985  decision  by  the 
Virginia  Supreme  Court  had  created  a 
situation  whereby  the  State's  ability  to 
obtain  search  warrants  when  denied 
entry  on  general  schedule  inspections 
was  severely  compromised.  The  State 
plan  officials  recognized  the  difficulty 
and  successfully  sought  corrective 
legislative  amendments  from  the  1987 


session  of  the  Virginia  General 
Assembly.  Those  amendments  became 
effective  on  July  1, 1987.  The  Virginia 
section  18(e)  Evaluation  Report  noted  no 
other  instances  of  adverse 
adjudications.  [Evaluation  Report,  pp.  4 
and  19-20.] 

(c)  Staffing  and  Resources 

The  State  is  required  to  have  a 
sufficient  number  of  adequately  trained 
and  competent  personnel  to  discharge 
its  responsibilities  under  the  plan.  See 
section  18(c)(4)  of  the  Act;  29  CFR 
1902.37(b)(1).  1902.3(d)  and  1902.3(h).  A 
State  must  also  direct  adequate 
resources  to  administration  and 
enforcement  of  the  plan.  See  section 
18(c)(5)  of  the  Act  and  i  1902.3(i).  As 
discussed  above,  the  Virginia  plan 
provides  for  38  safety  compliance 
officers  and  21  industrial  hygienists  as 
set  forth  in  the  Virginia  FY  1988  grant. 
This  staffing  level  meets  the  approved, 
revised  "fully  effective"  benchmarks  for 
Virginia  for  health  and  safety  staffing, 
as  discussed  elsewhere  in  this  notice. 

Virginia  provides  its  safety  and  health 
personnel  with  formal  training  based  on 
the  needs  of  the  staff  and  availability  of 
funds.  The  OSHA  Training  Institute  is 
utilized  for  staff  training,  and  the  State 
conducts  semi-aimual  conferences  to 
train  personnel  in  new  and  updated 
policy  and  technical  changes.  In  1987. 
safety  compliance  officers  received 
6,278  hours  and  industrial  hygienists 
received  6.431  hours  of  formal  training. 
(Evaluation  Report,  pp.  9-lO.j 

(d)  Other  Requirements 

States  which  have  approved  plans 
must  maintain  a  safety  and  health 
program  for  State  and  local  employees 
which  must  be  as  effective  as  the  State's 
plan  for  the  private  sector.  See 
§  1902.3(j).  The  Virginia  plan  provides  a 
program  in  the  public  sector  which  is 
comparable  to  that  in  the  private  sector, 
except  that  no  penalties  are  proposed. 
Injury  and  illness  rates  are  higher  in  the 
public  sector  than  in  the  private  (all  case 
rate — 9.4;  lost  workday  case  rate — 4.5). 
The  State  and  local  government  lost 
workday  case  rate  decreased  slightly 
ft-om  1985  to  1986  (4.6  to  4.5)  while  the 
private  sector  rate  showed  a  slight 
increase  (from  3.4  to  3.5). 

As  a  factor  of  its  section  18(e) 
determination,  OSHA  must  consider 
whether  the  Bureau  of  Labor  Statistics' 
annual  occupational  safety  and  health 
survey  and  other  available  Federal  and 
State  measurements  of  program  impact 
on  worker  safety  and  health  indicate 
that  trends  in  worker  safety  and  health 
injury  and  illness  rates  under  the  State 
program  compare  favorably  with  those 
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under  the  Federal  program.  See 
§  1902.37(b)(15).  The  1985  and  1986 
Bureau  of  Labor  Statistics  injury  and 
illness  rates  for  Virginia  (private  sector 
all  case  rate  for  1985  was  7.3  and  for 
1986  was  7.6;  lost  workday  case  rate  for 
1985  was  3.4  and  for  1986  was  3.5)  were 
comparable  to  rates  in  States  where 
Federal  OSHA  provides  enforcement 
coverage.  In  1986,  the  all  case  incidence 
rates  and  the  lost  workday  case  rates 
for  private  sector,  manufacturing  and 
construction  experienced  a  mix  of 
increases  and  decreases  in  Virginia,  the 
rates  of  increase  were  within  the 
acceptable  range  established  under 
OSHA's  State  Plan  Activities  Measures. 
In  addition,  only  one  of  the  five  most 
hazardous  industries  in  Virginia  showed 
an  increase  from  1985  to  1986  in  its  lost 
workday  case  rate  (SIC  42,  Lumber  and 
Wood  Products,  except  Furniture),  and 
that  rate  (8.9)  was  the  same  as  the  1986 
Federal  rate  for  that  particular  industry. 

State  plans  must  assure  that 
employers  in  the  State  submit  reports  to 
the  Secretary  in  the  same  manner  as  if 
the  plan  were  not  in  effect.  See  section 
18(c)(7)  of  the  Act;  29  CFR  1902.3(k).  The 
plan  must  also  provide  assurance  that 
the  designated  agency  will  make  such 
reports  to  the  Secretary  in  such  form 
and  containing  such  information  as  he 
may  from  time  to  time  require.  Section 
18(c)(8)  of  the  Act;  29  CFR  1902.4(1). 
Virginia  employer  recordkeeping 
requirements  are  identical  to  those  of 
Federal  OSHA,  and  the  State 
participates  in  the  BLS  Annual  Survey  of 
Occupational  Illness  and  Injuries.  As 
noted  above,  the  State  participates  and 
has  assured  its  continuing  participation 
with  OSHA  in  the  Integrated 
Management  Information  System  (IMIS) 
as  a  means  of  providing  reports  on  its 
activities  to  OSHA. 

Section  1092.4(c)(2)(xiii)  requires 
States  to  undertake  programs  to 
encourage  voluntary  compliance  by 
employers  by  such  means  as  conducting 
training  and  consultation  with 
employers  and  employees.  Training 
programs  for  both  the  State's  staff  and 
the  public  sector  have  been  established 
and  are  ongoing.  In  the  public  sector,  199 
employers  and  supervisors  and  5,789 
employees  participated  in  149  training 
sessions  in  1987.  In  the  private  sector, 
192  employers  and  supervisors  and  3,864 
employees  participated  in  280  training 
sessions.  (Evaluation  Report,  p.  10.]  In 
addition,  on-site  consultation  services 
are  provided  in  the  public  sector.  (The 
State's  on-site  consultation  program  for 
the  private  sector  is  conducted  apart 
from  the  State  plan  under  an  agreement 
with  OSHA  under  section  7(c)(1)  of  the 
OSH  Act.) 


Effect  of  §  18(e)  Determination 

If  the  Assistant  Secretary,  after 
completion  of  the  proceedings  described 
in  this  notice,  determines  that  the 
statutory  and  regulatory  criteria  for 
State  plans  are  being  applied  in  actual 
operations,  final  approval  will  be 
granted  and  Federal  standards  and 
enforcement  authority  will  cease  to  be 
in  effect  with  respect  to  issues  covered 
by  the  Virginia  plan,  as  provided  by 
Section  18(e)  of  the  Act  and  29  CFR 
1902.42(c).  Virginia  has  excluded  from 
its  plan:  Safety  and  health  coverage  in 
private  sector  maritime  activities 
(enforcement  of  occupational  safety  and 
health  standards  comparable  to  29  CFR 
Parts  1915,  shipyard  employment;  1917, 
marine  terminals;  1918,  longshoring;  and 
1919,  gear  certification,  as  well  as 
provisions  of  general  industry  standards 
(29  CFR  Part  1910)  appropriate  to 
hazards  found  in  these  employments).  In 
addition,  Virginia  does  not  cover 
emplojTnent  on  military  facilities.  Thus, 
Federal  coverage  of  private  sector 
maritime  employment  and  military 
facilities  would  be  unaffected  by  an 
affirmative  section  18(e)  determination. 

In  the  event  an  affirmative  section 
18(e)  determination  is  made  by  the 
Assistant  Secretary  following  the 
proceedings  described  in  the  present 
notice,  a  notice  will  be  published  in  the 
Federal  Register  in  accordance  with  29 
CFR  1902.43;  the  notice  will  specify  the 
issues  as  to  which  Federal  authority  is 
withdrawn,  will  state  that  Federal 
authority  with  respect  to  enforcement 
under  section  5(a)(1)  of  the  Act  and 
discrimination  complaints  under  section 
11(c)  of  the  Act  remains  in  effect,  and 
will  state  that  if  continuing  evaluations 
show  that  the  State  has  failed  to 
maintain  a  compliance  staff  which 
meets  the  revised  fully  effective 
benchmarks,  or  has  failed  to  maintain  a 
program  which  is  at  least  as  effective  as 
the  Federal,  or  that  the  State  has  failed 
to  submit  program  change  supplements 
as  required  by  29  CFR  Part  1953,  the 
Assistant  Secretary  may  revoke  final 
approval  and  reinstate  Federal 
enforcement  authority  or,  if  the 
circumstances  warrant,  initiate  action  to 
withdraw  approval  of  the  State  plan.  At 
the  same  time.  Subpart  C  of  29  CFT^  Part 
1952,  which  codifies  OSHA  decisions 
regarding  approval  of  the  Virginia  plan, 
would  be  amended  to  reflect  the  section 
18(e)  determination  if  an  affirmative 
determination  is  made. 

Documents  of  Record 

All  information  and  data  presently 
available  to  OSHA  relating  to  the 
Virginia  section  18(e)  proceeding  have 
been  made  a  part  of  the  record  in  this 
proceeding  and  placed  in  the  OSHA 


Docket  Office.  The  contents  of  the 
record  are  available  for  inspection  and 
copying  at  the  following  locations: 

Docket  Office,  Room  N-2439  Rear, 

Docket  No.  T-023 
Occupational  Safety  and  Health 

Administration,  U.S.  Department  of 

Labor,  200  Constitution  Avenue  NW„ 

Washington.  DC  20210. 
Regional  Administrator — Region  III.  U.S. 

Department  of  Labor-OSHA, 

Gateway  Building,  Suite  21000.  3535 

Market  Street  Philadelphia, 

Pennsylvania  19104. 
Virginia  Department  of  Labor  and 

Industry,  205  North  Fourth  Street, 

Richmond,  Virginia  23241-0064. 

To  date,  the  record  on  final  approval 
determination  includes  copies  of  all 
Federal  Register  documents  regarding 
the  plan,  including  notices  of  plan 
submission,  initial  Federal  approval 
certification  of  completion  of 
developmental  steps,  codification  of  the 
State's  operational  status  agreement, 
and  other  plan  supplements.  The  record 
also  includes  the  State  plan  document, 
which  includes  a  plan  narrative,  the 
State  legislation,  regulations  and 
procedures,  an  organizational  chart  for 
State  staffing;  the  State's  FY  1988 
Federal  grant;  and  the  January  1, 1987 
through  March  31, 1988  18(e)  Evaluation 
Report  and  all  previous,  post- 
certification  reports. 

Public  Participation 

Request  for  Public  Comment  and 
Opportunity  to  Request  Hearing 

The  Assistant  Secretary  is  directed 
under  §  1902.41  to  make  a  decision 
whether  an  affirmative  section  18(e) 
determination  is  warranted  or  not.  As 
part  of  the  Assistant  Secretary's 
decision-making  process,  consideration 
must  be  given  to  the  application  and 
implementation  by  Virginia  of  the 
requirements  of  section  18(c)  of  the  Act 
and  all  specified  criteria  and  indices  of 
effectiveness  as  presented  in  29  CFR 
1902.3  and  1902.4.  These  criteria  and 
indices  must  be  considered  in  li>;ht  of 
the  15  factors  in  29  CFR  1902.37(b)  (1) 
through  (15).  However,  this  action  will 
be  taken  only  after  all  the  information 
contained  in  the  record,  including 
OSHA's  evaluation  of  the  actual 
operations  of  the  State  plan,  and 
information  presented  in  written 
submissions  and  during  an  informal 
public  hearing,  if  held,  is  reviewed  and 
analyzed.  OSHA  is  soliciting  public 
participation  in  this  process  so  as  to 
assure  that  all  relevant  information, 
views,  data  and  arguments  related  to 
the  indices,  criteria  and  factors 
presented  in  29  CFR  Part  1902,  as  they 
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apply  to  Virginia  State  plan,  are 
available  to  the  Assistant  Secretary 
during  this  administrative  proceeding. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  with  respect  to  this  proposed 
section  18(e)  determination.  These 
comments  must  be  received  on  or  before 
(35  days)  and  submitted  in 
quadruplicate  to  the  Docket  Officer, 
Docket  No.  T-023,  Room  N-2439  Rear, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW..  Washington. 
DC  20210.  Written  submissions  must 
clearly  identify  the  issues  which  are 
addressed  and  the  positions  taken  with 
respect  to  each  issue.  The  State  of 
Virginia  will  be  afforded  the  opportunity 
to  respond  to  each  submission. 

Pursuant  to  29  CFR  1902.39(f). 
interested  persons  may  request  an 
informal  hearing  concerning  the 
proposed  section  18(e)  determination. 
Such  requests  also  must  be  received  on 
or  before  (35  days)  and  should  be 
submitted  in  quadruplicate  to  the  Docket 
Officer.  Docket  T-023,  at  the  address 
noted  above.  Such  requests  must  present 
particularized  written  objections  to  the 
proposed  section  18(e)  determination. 
The  Assistant  Secretary  will  decide 
within  30  days  of  the  last  day  for  filing 
written  views  or  comments  and  requests 
for  a  hearing  whether  the  objections 
raised  are  substantial  and,  if  so,  will 
publish  notice  of  the  time  and  place  of 
the  scheduled  hearing. 

The  Assistant  Secretary  will,  within  a 
reasonable  time  after  the  close  of  the 
comment  period  or  after  the  certification 
of  the  record  if  a  hearing  is  held,  publish 
his  decisions  in  the  Federal  Register.  All 
written  and  oral  submissions,  as  well  as 
other  information  gathered  by  OSHA, 
will  be  considered  in  any  action  taken. 
The  record  of  this  proceeding,  including 
written  comments  and  requests  for 
hearing  and  all  materials  submitted  in 
response  to  this  notice  and  at  any 
subsequent  hearing,  will  be  available  for 
inspection  and  copying  in  the  Docket 
Office,  Room  N-2439  Rear,  at  the 
previously  mentioned  address,  between 
the  hours  of  8:15  a.m.  and  4:45  p.m. 

Regulatory  Flexibility  Act 

OSHA  certifies  pursuant  to  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  6016/ seg.)  that  this 
determination  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Final  approval 
would  not  place  small  employers  in 
Virginia  under  any  new  or  different 
requirements,  nor  would  any  additional 
burden  be  placed  upon  the  State 
government  beyond  the  responsibilities 
already  assumed  as  part  of  the 
approved  plan. 


List  of  Subjects  in  29  CFR  Part  1952 

Intergovernmental  relations.  Law 
enforcement,  Occupational  safety  and 
health.  Occupational  Safety  and  Health 
Administration. 

(Sec.  18.  84  Stat.  1608  (29  U.S.C.  667);  29 
CFR  Part  1902.  Secretary  of  Labor's  Order  No. 
9-83  (43  FR  35736)). 

Signed  at  Washington,  DC.  this  30th  day  of 
August.  1988. 

John  A.  Pendergrass, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  88-19972  Filed  9-1-88;  8:45  am) 

MLUNO  CODE  4510-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcenr>ent 

30  CFR  Part  925 

Missouri  Permanent  Regulatory 
Program;  Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on 
Proposed  Amendments 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

ACTION:  Proposed  rule. 

summary:  OSMRE  is  announcing  the 
receipt  of  proposed  amendments  to  the 
Missouri  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Missouri 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  Regulation  changes  in  the 
area  of  blaster  certification  are  in 
response  to  a  required  program 
amendment  placed  on  the  Missouri 
program  at  30  CFR  925.16(i).  Regulation 
changes  related  to  prime  farmland  and 
definitions  are  in  response  to  a 
December  4, 1987.  issue  letter  fi-om 
OSMRE  to  the  Missouri  program 
concerning  inadequacies  of  an 
amendment  submitted  to  OSMRE  for 
approval  on  June  22. 1987.  These 
changes  are  being  made  so  that  the 
State's  laws  and  regulations  will  be 
consistent  with  SMCRA  and  the  Federal 
regulations. 

Regulations  changes  related  to  use  of 
explosives,  surface  mining  permit 
applications,  and  review,  public 
participation,  and  approval  of  permit 
applications  are  being  proposed  at  the 
State's  own  initiative  to  improve  its 
program. 

This  notice  sets  forth  the  times  and 
locations  that  the  Missouri  program  and 
proposed  amendments  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendments,  and 


procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  October 
3. 1988.  If  requested,  a  public  hearing  on 
the  proposed  amendments  will  be  held 
on  September  27. 1988.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4:00  p.m., 
on  September  19. 1988. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
William ).  Kovacic  at  the  address  listed 
below.  Copies  of  the  Missouri  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contracting  OSMRE's  Kansas  City 
Field  Office. 

Mr.  William  J.  Kovacic.  Kansas  City 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1103 
Grand  Avenue,  Room  502,  Kansas 
City,  Missouri  64106,  Telephone:  (816) 
374-6405 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Office,  Room  5215, 1100  L 
Street,  NW,  Washington,  DC  20240. 
Telephone:  (202)  343-5492 
Missouri  Department  of  Natural 
Resources,  Land  Reclamation 
Program,  205  Jefferson  Street,  P.O.  Box 
176,  Jefferson  City,  Missouri  65102, 
Telephone:  (314)  751-4041 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  William  J.  Kovacic,  Director,  Kansas 
City  Field  Office  at  the  address  listed  in 
"ADDRESSES."  Telepone:  (816)  374-6405. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior  approved 
the  Missouri  program  on  November  21, 
1980.  Information  regarding  the  general 
background  of  the  Missouri  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Missouri  program  can  be 
found  in  the  November  21, 1980,  Federal 
Register  (45  FR  77017).  Subsequent 
actions  taken  with  regard  to  the  program 
and  amendments  can  be  found  at  30 
CFR  925.15  and  925.16. 

II.  Proposed  Amendments 

On  August  3, 1988,  (Administrative 
Record  No.  MO-392)  Missouri  submitted 
proposed  amendments  to  its  permanent 
regulatory  program  under  SMCRA. 
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Missouri  submitted  proposed  regulations 
in  response  to  a  required  program 
amendment  placed  on  the  Missouri 
program  at  30  CFR  925.16(i)  concerning 
the  State's  program  for  training, 
examination,  and  certification  of 
blasters.  The  amendment  contains 
revisions  that  rescind  and  replace  those 
regulations  within  the  Missouri  Code  of 
State  Regulations  (CSR)  at  10  CSR  40- 
3.160  Training,  Examination,  and 
Certification  of  Blasters. 

Missouri  submitted  proposed 
regulations  regarding  prime  farmland 
and  definitions  in  response  to  a 
December  4, 1987  issue  letter  from 
OSMRE  to  the  Missouri  program 
concerning  the  adequacies  of  an 
amendment  submitted  to  OSMRE  for 
approval  on  June  22, 1987.  The 
amendment  contains  revisions  that 
modify  Missouri's  regulations  at  10  CSR 
40-4.030  (4)  and  (7)  Operations  on  Prime 
Farmland  and  10  CSR  40-8.010(1) 
Definitions. 

At  Missouri's  own  initiative,  the  State 
revises  its  regulations  at  10  CSR  40- 
3.050  (1),  (2),  (3),  and  (5)  Requirements 
for  the  Use  of  Explosives  Underground 
Operations:  10  CSR  40-3.210  (1),  (2),  (3), 
and  (5)  Requirements  for  the  Use  of 
Explosives;  10  CSR  40-6.040(12)  Surface 
Mining  Permit  Applications — Minimum 
Requirements  for  Information  on 
Environmental  Resources;  and  10  CSR 
40-6.070(8)  Review,  Public  Participation, 
and  Approval  of  Permit  Applications 
and  Permit  Terms  and  Conditions. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h)(10),  OSMRE  is  now 
seeking  comment  on  whether  the 
amendments  proposed  by  Missouri 
satisfy  the  applicable  program  approval 
criteria  of  30  CFR  732.15.  If  the 
amendments  are  deemed  adequate,  they 
will  become  part  of  the  Missouri 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATES" 
or  at  locations  other  than  the  Kansas 
City  Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  further  information 
CONTACT"  by  4:00  p.m.  September  19, 
1988  If  no  one  requests  an  opportunity 


to  comment  at  a  public  hearing,  the 
hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  having  been 
heard.  Persons  in  the  audience  who 
have  not  been  scheduled  to  comment, 
and  who  wish  to  do  so,  will  be  heard 
following  those  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
comment  and  persons  present  in  the 
audience  who  wish  to  comment  have 
been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSMRE  office 
listed  under  "ADDRESSES"  by  contacting 
the  person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  925 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date;  August  19. 1988. 
Raymond  L.  Lowtie, 

Assistant  Director,  Western  Field  Operations. 
[PR  Doc.  88-20076  Filed  9-1-88;  8:45  am] 

BILLING  CODE  4310-0S-4I 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
ICGD  11-88-10] 

Proposed  Drawbridge  Operation 
Regulations;  Petaluma  River, 
Petaluma,  CA 

agency:  Coast  Guard,  DOT. 
action:  Proposed  rule. 

SUMMARY:  At  the  request  of  City  of 
Petaluma,  the  Coast  Guard  is 
considering  a  change  to  regulations  for 
the  "D"  Street  Bridge,  across  the 
Petaluma  River,  mile  13.7,  at  Petaluma, 


California,  by  requiring  that  four  hours 
advance  notice  of  opening  be  given  from 
6  a.m.  to  6  p.m.  and  24  hours  advance 
notice  be  given  from  6  p.m.  to  6  a.m.  The 
bridge  currently  opens  upon  four  hour 
advance  notice  at  all  times.  This 
proposal  is  being  made  because  the 
percentage  of  nighttime  opening  is 
decreasing  and  the  City  is  seeking  to 
reduce  operating  costs.  This  action 
should  still  provide  for  the  reasonable 
needs  of  navigation. 

DATE:  Comments  must  be  received  on  or 
before  October  17, 1988. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan-br),  Eleventh 
Coast  Guard  District,  BIdg  10  Room  214, 
Coast  Guard  Island,  Alameda.  CA 
94501-5100.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  the  same  address.  Normal  office 
hours  are  between  7:00  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharol  Taylor.  Bridge  Administrator, 
Eleventh  Coast  Guard  District  at  (415) 
437-3514. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 

The  Commander,  Eleventh  Coast 
Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Sharol 
E.  Taylor,  project  officer,  and  Lieutenant 
Commander  J.  J.  Jaskot,  project  attorney. 
Eleventh  Coast  Guard  District  Legal 
Office. 

Discussion  of  Regulation 

The  "D"  Street  Bridge  is  a  single-leaf 
bascule,  two  lane,  highway  bridge 
constructed  in  1933.  It  provides  vertical 
clearance  of  13  feet  above  Mean  Lower 
Low  Water  (MLLW)  (5  feet  above  Mean 
High  Water  (MHW))  and  horizontal 
clearance  of  65  feet  between  fenders. 
The  waterway  upsteam  of  the  bridge  is 
a  turning  basin  used  for  mooring 
commercial  fishing  vessels  and 
recreational  boats.  The  City  of  Petaluma 
has  requested  a  change  to  the  existing 
regulation  for  the  bridge  to  require 
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greater  advance  notice  for  nighttime 
openings,  so  that  they  will  not  have  to 
pay  operators  to  remain  on  call  except 
when  openings  are  needed.  The  current 
nighttime  openings  account  for  8%  of  all 
bridge  openings.  The  percentage  of 
openings  is  decreasing.  In  1986, 14%  of 
openings  were  at  night.  The  Coast 
Guard  believes  that  this  regulation  may 
provide  for  the  reasonable  needs  of 
navigation. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Exective  Order  12291  on  Federal 
Regulation  and  non-significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979). 

While  the  proposal  may  have  some 
fconomic  impact  on  commcrt;ial 
waterway  users,  the  impact  is  expected 
to  be  minimal.  Therefore,  a  full 
regulatory  evaluation  is  considered 
unnecessary  al  this  time.  However, 
before  any  final  regulations  are  issued, 
the  economic  impact  will  be  r.'"- 
evaluated  based  upon  comments 
received.  Anyone  who  believes  their 
business  will  suffer  as  a  result  of  this 
proposal  is  requested  to  document  the 
problem  in  their  comments. 

Since  the  economic  impact  of  this 
proposal  is  expected  to  tie  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  io  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46  and  33 
CFR  1.05-l(g). 

2.  Section  117.187  (b)  is  revised  to  read 
as  follows: 

§117.187    Petaluma  River. 

***** 

(b)  The  draw  of  the  Petaluma  highway 
bridge  at  "D"  Street,  mile  13.7  at 
Petaluma,  shall  open  on  signal  if  at  least 
four  hours  notice  is  given  for  openings 
from  6  a.m.  to  6  p.m.,  and  if  at  least  24 
hours  notice  is  given  for  openings  from  6 
p.m.  and  6  a.m.  The  draw  shall  open  as 
soon  as  possible  for  vessels,  including 


commercial  vessels,  engaged  in  rescue 
or  emergency  salvage  operations. 

Dated:  August  25. 1988. 
|.  W.  Kime, 

Rear  Admiral  U.S.  Coast  Guard  Commander, 

Eleventh  Coast  Guard  District. 

(FR  Doc.  88-19962  Filed  »-l-88;  8:45  amj 

BILUNQ  CODE  4910-14-M 


33  CFR  Part  117 
ICGD7-a8-27] 

Drawbridge  Operation  Regulations; 
Gulf  Intracoasta!  Waterway,  FL 

agency:  Coast  Guard.  DOT. 
ACTION:  Proposed  rule. 

summary:  The  Florida  Department  of 
Transportation,  Sarasota  County,  and 
the  Venice  Area  Chamber  of  Commerce 
have  requested  the  Coast  Guard  to 
consider  adding  regulations  governing 
the  Hatchett  Creek  (SR  45/US-41), 
Venice  Avenue,  and  South  Venice  (SR 
45/US-41)  drawbridges,  mile  56.9,  56.6, 
and  54.9  respectively,  at  Venice.  Florida 
by  permitting  the  number  of  openings  to 
be  limited  during  certain  periods.  This 
proposal  is  being  made  because  an 
increase  in  highway  traffic  has  occurred 
on  weekdays  and  bridge  openings 
intensify  traffic  congestion.  This  action 
should  acconunodate  the  needs  of 
vehicular  traffic  and  still  provide  for  the 
reasonable  needs  of  navigation. 
DATE:  Comments  must  be  received  on  or 
before  October  17, 1988. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan),  Seventh 
Coast  Guard  District,  909  SE.  1st 
Avenue.  Miami,  Florida  33131-3050.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  on 
the  4th  Floor,  Brickell  Plaza  Federal 
Building,  909  SE  1st  Ave,  Miami,  Florida. 
Office  hours  are  between  7:30  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
holidays.  Comments  also  may  be  hand- 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Gerald  Fleming 
at  (305)  536^103. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses  identify  the  bridge(s),  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowled^ent  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 


The  Commander.  Seventh  Coast 
Guard  District  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  Commander  Gerald  Fleming, 
project  officer,  and  Lieutenant 
Commander  S.T.  Fuger,  Jr.,  project 
attorney. 

Discussion  of  Proposed  Regulations 

The  Hatchett  Creek.  Venice  Avenue, 
and  South  Venice  (SR  45/US-^l) 
drawbridges  cross  the  Gulf  Intracoastal 
Waterway  at  Venice,  Florida.  Existing 
regulation  of  the  Hatchett  Creek 
drawbridge  requires  that  the  draw  open 
on  signal,  except  that,  from  7  a.m.  to  6 
p.m.,  Monday  through  F'riday  except 
Federal  holidays,  the  draw  need  open 
only  on  the  hour.  20  minutes  after  the 
hour,  and  40  minutes  after  the  hour.  On 
Saturdays,  Sundays,  and  Federal 
holidays  from  7:30  a.m.  to  6  p.m.,  the 
draw  need  open  only  on  the  hour, 
quarter-hour,  half  hour,  and  three- 
quarter  hour.  The  Venice  Avenue 
drawbridge  regulations  require  that  the 
draw  open  on  signal,  except  that,  from  7 
a.m.  to  6  p.m.,  Monday  through  Friday 
except  Federal  holidays,  the  draw  need 
open  only  at  10  minutes  after  the  hour, 
30  minutes  after  the  hour,  and  50 
minutes  after  the  hour.  The  South 
Venice  drawbridge  opens  on  signal.  The 
Florida  Department  of  Transportation, 
Sarasota  County,  and  the  Venice  Area 
Chamber  of  Commerce  have  proposed 
that  the  Hatchett  Creek,  Venice  Avenue, 
and  South  Venice  drawbridges  need  not 
open  on  weekdays  between  the  hour  of 
4:30  p.m.  and  5:30  p.m.  It  is  also 
proposed  to  open  the  South  Venice 
drawbridge  on  the  hour  and  half  hour 
between  7:00  a.m.  and  7:00  p.m.,  on 
weekdays,  January  through  December. 
The  proposed  rule  would  not 
substantially  change  the  existing  timed 
regulations  in  effect  on  the  Hatchett 
Creek  and  Venice  Avenue  drawbridges 
but  would  merely  establish  a  closed 
period  of  one  hour  between  4:30  p.m. 
and  5:30  p.m.  on  weekdays.  The  Coast 
Guard  feels  this  change  would  reduce 
the  number  of  bridge  openings  thereby 
reducing  the  incidence  of  vehicular 
traffic  jams,  and  would  still  provide  for 
the  reasonable  needs  of  navigation. 
However,  after  careful  review  of  the 
number  of  bridge  openings,  highway 
traffic  data,  and  waterway  traffic 
conditions,  the  Coast  Guard  does  not 
feel  that  the  timed  openings  and  the  one 
hour  closed  period  proposed  for  the 
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South  Venice  (SR  45/US-41)  drawbridge 
are  justified.  The  Coast  Guard  will  seek 
comments  on  this  proposal  from  the 
public.  The  regulations,  if  approved, 
would  exempt  public  vessels  of  the 
United  States,  tugs  with  tows,  and 
vessels  in  distress,  which  would  be 
passed  through  the  draw  at  anytime. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  the 
regulations  exempt  tugs  with  tows. 
Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certified  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— [AMENDED] 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.287  (a-1)  and  (b)  are 
revised  to  read  as  follows: 

§  1 1 7.287    Gulf  Intracoastal  Waterway, 
Caloosahatchee  River  To  Perdldo  River. 

*  «  4  *  * 

(a-1)  The  draw  of  the  Venice  Avenue 
bridge,  mile  56.6  at  Venice,  shall  open  on 
signal,  except  that  from  7  a.m.  to  4:30 
p.m.,  Monday  through  Friday  except 
Federal  holidays,  the  draw  need  open 
only  at  10  minutes  after  the  hour,  30 
minutes  after  the  hour  and  50  minutes 
after  the  hour  and  except  between  4:35 
p.m.  and  5:35  p.m.  when  the  draw  need 
not  open. 

(b)  The  draw  of  the  Hatchett  Creek 
(US-41)  bridge,  mile  56.9  at  Venice,  shall 
open  on  signal,  except  that,  from  7  a.m. 
to  4:20  p.m.,  Monday  through  Friday 
except  Federal  holidays,  the  draw  need 
open  only  on  the  hour,  20  minutes  after 
the  hour,  and  40  minutes  after  the  hour 


and  except  between  4:25  p.m.  and  5:25 
p.m.  when  the  draw  need  not  open. 

***** 

Dated:  August  19, 1988. 
Martin  H.  Daniell, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Seventh  Coast  Guard  District. 

[FR  Doc.  88-19963  Filed  9-1-88:  8:45  am) 

BILLING  CODE  49-14-« 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1228 

Transfer  of  Records  to  ttie  National 
Archives 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  proposed  rulemaking. 

SUIMIMARY:  This  proposed  rule  prescribes 
how  agency  heads  certify  that 
permanently  valuable  records  more  than 
30  years  old  are  needed  for  current 
agency  business  and  to  clarify  the 
procedures  for  removing  statutory  and 
other  restrictions  imposed  on  records 
transferred  to  the  National  Archives  of 
the  United  States.  The  proposed  rule 
affects  only  Federal  agencies. 
DATES:  Comments  must  be  received  by 
October  3, 1988. 

ADDRESSES:  Comments  should  be  sent 
to  Director,  Program  Policy  and 
Evaluation  Division  (NAA).  National 
Archives  and  Records  Administration, 
Washington.  DC  20408. 
FOR  FURTHER  INFORMATION  CONTACT: 
Adrienne  C.  Thomas  or  Nancy  Allard  at 
202-523-3214  (FTS  523-3214). 
SUPPLEMENTARY  INFORMATION: 

Under  44  U.S.C.  2107.  the  Archivist  of 
the  United  States  may  "direct  and  effect 
the  transfer  to  the  National  Archives  of 
the  United  States  of  records  of  a  Federal 
agency  that  have  been  in  existence  for 
more  than  30  years  and  determined  by 
the  Archivist  of  the  United  States  to 
have  sufficient  historical  or  other  value 
to  warrant  their  continued  preservation 
by  the  United  States  Government, 
unless  the  head  of  the  agency  which  has 
custody  of  them  certifies  in  writing  to 
the  Archivist  that  they  must  be  retained 
in  his  custody  for  use  in  the  conduct  of 
the  regular  current  business  of  the 
agency."  The  current  36  CFR 
1228.180(a)(2)  merely  restates  this 
provision  of  the  law. 

The  proposed  rule  establishes  criteria 
for  the  agency  head  to  consider  in 
determining  whether  the  records  should 
be  retained  by  the  agency  for  the 
conduct  of  its  regular  current  business 
or  whether  the  agency's  needs  can  be 


met  by  NARA  reference  services  on  the 
records  after  transfer.  The  proposed  rule 
also  specifies  what  information  must  be 
contained  in  the  written  certification, 
including  a  comprehensive  description 
and  location  of  the  records  to  be 
retained.  NARA  will  not  accept  an 
agency  certification  that  the  records  are 
being  used  for  the  conduct  of  regular 
current  business  if  the  agency  is 
retaining  the  records  only  to  provide 
access  to  persons  outside  the  agency  or 
to  function  as  an  unauthorized  agency 
archives. 

The  National  Archives  was 
established  to  provide  a  central 
repository  for  Federal  records  of 
continuing  value,  to  preserve  the  records 
and  make  them  available  for  research 
use  in  a  centralized  cost-efficient 
manner  by  agency  managers,  historians, 
genealogists,  lawyers,  other  specialized 
researchers  and  the  general  public. 
Agencies  should  not  maintain  their  older 
records  in  order  to  make  them 
accessible  for  general  reference  and 
research.  This  proposed  rule  should 
assist  agencies  in  making  an  informed 
determination  whether  their 
permanently  valuable  records  over  30 
years  old  are  needed  for  current 
business  in  agency  space. 

The  certification  procedures  are 
followed  only  when  NARA  directs  the 
transfer  of  records.  Where  a  NARA- 
approved  records  schedule  specifies  that 
the  records  are  to  be  transferred  to  the 
National  Archives  at  a  date  later  than  30 
years  after  creation  or  where  NARA 
recognizes  legitimate  agency  needs  for 
the  records,  NARA  will  not  direct  the 
transfer  of  records  from  the  agency. 

Procedures  for  removing  statutory  and 
other  restrictions  in  S  1228.180  are 
moved  from  the  current  paragraph  (b) 
into  a  new  paragraph  (c)  and  rewritten 
to  improve  their  clarity.  No  substantive 
changes  are  made  to  these  procedures, 
which  reflect  the  statutory  requirements 
of  44  U.S.C.  2108.  Agencies  should  note 
that  36  CFR  Part  1256  sets  forth  the 
general  and  specific  restrictions  which 
may  apply  to  transferred  records 
beyond  the  initial  30  year  period 
provided  in  44  U.S.C.  2108.  For  example, 
transferred  records  which  are  security 
classified  will  remain  restricted  until 
properly  declassified  pursuant  to 
Executive  Order  12356  and  its 
implementing  directive  (36  CFR  1256.10). 

This  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17, 1981.  As  required  by  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  proposed  rule  will  not 
have  a  significant  impact  on  small 
business  entities. 
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List  of  Subjects  in  36  CFR  Part  1228 

Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble,  NARA  proposes  to  amend 
Chapter  XIII  of  Title  36  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1228— DISPOSITION  OF 
FEDERAL  RECORDS 

1.  The  authority  citation  for  Part  1228 
is  revised  to  read  as  follows: 

Authority:  44  U.S.C.  chapters  21,  29,  and  31. 

2.  Section  1228.180  is  revised  to  read 
as  follows: 

§1228.180    Authority. 

(a)  Transfer  of  records.  The  Archivist 
of  the  United  States  is  authorized  by  44 
U.S.C.  2107  to: 

(1)  Accept  for  deposit  with  the 
National  Archives  of  the  United  States 
the  records  of  a  Federal  agency  or  of  the 
Congress  determined  by  the  Archivist  of 
the  United  States  to  have  sufficient 
historical  or  other  value  to  warrant  their 
continued  preservation  by  the  U.S. 
Government;  and 

(2)  Direct  and  effect  the  transfer  to  the 
National  Archives  of  the  United  States 
of  Federal  agency  records  that  have 
been  in  existence  for  more  than  30  years 
and  that  have  been  determined  by  the 
Archivist  of  the  United  States  to  have 
sufficient  historical  or  other  value  to 
warrant  their  continued  preservation  by 
the  U.S.  Government,  unless  the  head  of 
the  agency  which  has  custody  of  the 
records  certifies  in  writing  to  the 
Archivist  that  the  records  must  be 
retained  in  agency  custody  for  use  in  the 
conduct  of  the  regular  current  business 
of  the  agency.  Records  that  are 
scheduled  in  a  NARA-approved  records 
schedule  to  be  transferred  to  the 
National  Archives  of  the  United  States 
after  a  specified  period  of  time  are 
subject  to  the  certification  requirement 
only  if  the  records  are  not  transferred  as 
scheduled. 

(i)  In  order  to  certify  that  records  must 
be  retained  for  the  conduct  of  regular 
current  business,  an  agency  should 
consider  the  following  factors: 

(A)  Character  of  use  (to  be  retained 
by  an  agency,  records  should  be  used 
for  the  normal  routine  business  of  the 
agency  at  the  time  of  certification); 

(B)  Frequency  of  use  (to  be  retained 
by  an  agency,  records  should  be  used 
more  than  one  time  per  month  per  file 
unit);  and, 

(C)  Preservation  of  the  records  (to  be 
retained  by  an  agency,  permanently 
valuable  records  should  be  preserved  in 
accordance  with  NARA  guidelines). 


(ii)  The  written  certiHcation  of  need  of 
a  series  of  30  year-old  records  for 
current  agency  business  must: 

(A)  Include  a  comprehensive 
description  and  location  of  records  to  be 
retained; 

(B)  Cite  the  NARA  approved  authority 
for  the  disposition  of  the  records  if 
scheduled  (GRS  or  SF  115  item  number); 

(C)  Describe  the  current  business  for 
which  the  records  are  required; 

(D)  Estimate  the  length  of  time  the 
records  will  be  needed  by  the  agency  for 
current  business  (if  no  date  is  provided 
by  the  agency,  approved  certification 
requests  will  be  effective  for  a  maximum 
of  five  years); 

(E)  Explain  why  the  current  needs  of 
the  agency  cannot  be  met  by  the 
services  NARA  provides  for  records 
deposited  with  the  National  Archives  of 
the  United  States;  and, 

(F)  If  the  records  are  being  retained  to 
enable  the  agency  to  provide  routine 
public  reference,  cite  the  statute 
authorizing  this  agency  activity. 

(iii)  NARA  will  not  accept  an  agency 
certification  that  a  specific  body  of 
records  over  30  years  old.  regardless  of 
physical  form  or  characteristics,  is  being 
used  for  the  "conduct  of  the  regular 
current  business."  if  that  agency  is 
retaining  such  records  primarily  to: 

(A)  Provide  to  persons  outside  the 
agency  access  which  can  be  provided  by 
NARA;  or 

(B)  Function  as  an  agency  archives, 
unless  specifically  authorized  by  statute 
or  NARA. 

(b)  Custody  of  records  transferred. 
Under  44  U.S.C.  2108,  the  Archivist  of 
the  United  States  is  responsible  for  the 
custody,  use,  and  withdrawal  of  records 
transferred  to  him. 

(c)  Transferred  records  subject  to 
statutory  or  other  restrictions. 

(1)  When  records,  the  use  of  which  is 
subject  to  statutory  limitations  and 
restrictions,  are  so  transferred, 
permissive  and  restrictive  statutory 
provisions  concerning  the  examination 
and  use  of  records  applicable  to  the 
head  of  the  transferring  agency  are 
applicable  to  the  Archivist  of  the  United 
States  and  the  employees  of  the 
National  Archives. 

(2)  Before  records  are  transferred  to 
the  National  Archives,  the  head  of  the 
agency  may  state  in  writing  restrictions 
that  appear  to  him  or  her  to  be 
necessary  or  desirable  in  the  public 
interest  on  the  use  or  examination  of 
records.  The  head  of  the  agency  must, 
however,  justify  and  cite  the  statute  or 
Freedom  of  Information  Act  exemption 
(5  U.S.C.  552(b))  that  authorizes  placing 
restrictions  on  the  use  or  examination  of 
records  being  considered  for  transfer.  If 


the  Archivist  agrees,  restrictions  will  be 
placed  on  the  records. 

(i)  For  records  less  than  30  years  old. 
Unless  required  by  law,  the  Archivist 
will  not  remove  or  relax  restrictions 
placed  upon  records  less  than  30  years 
old  without  the  concurrence  in  writing  of 
the  head  of  the  agency  from  which  the 
material  was  transferred  or  of  his  or  her 
successor,  if  any.  If  the  transferring 
agency  has  been  terminated  and  there  is 
no  successor  in  function,  the  Archivist  is 
authorized  to  relax,  remove  or  impose 
restrictions  in  the  public  interest. 

(ii)  For  records  30  or  more  years  old. 
After  the  records  have  been  in  existence 
for  30  years  or  more,  statutory  or  other 
restrictions  referred  to  in  this  section 
shall  expire  unless  the  Archivist 
determines,  after  consulting  with  the 
head  of  the  transferring  agency,  that  the 
restrictions  shall  remain  in  force  for  a 
longer  period.  Such  restrictions  may  be 
extended  by  the  Archivist  beyond  30 
years  only  for  reasons  consistent  with 
standards  established  in  relevant 
statutory  law.  including  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 

Dated:  August  5, 1988. 
Don  W.  Wilson, 
Archivist  of  the  United  States. 
[PR  Doc.  88-20004  Filed  9-1-88;  8:45  am) 

BILUNO  CODE  7S15-01-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 


[FRL-3440-21 


Approval  and  Promulgation  of 
Implementation  Plans;  California;  San 
Diego  Volatile  Organic  Compound 
(VOC)  Rules  for  Graphic  Arts  Printing 
and  Coating,  and  Pharmaceutical  and 
Cosmetic  Manufacturing  Source 
Operations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  Through  this  notice  EPA 
solicits  public  comments  on  two  draft 
rules  for  the  control  of  VOC  from  certain 
operations  of  graphic  arts  printing  and 
coating,  and  pharmaceutical  and 
cosmetic  manufacturing  sources  in  San 
Diego  County,  California.  When 
adopted.  Rules  67.15  and  67.16  will 
formalize,  for  the  most  part,  the 
emission  reductions  previously  obtained 
by  the  County  through  conditions  on  its 
stationary  sources  operating  permits 
Only  through  the  formal  rulemaking 
process  (going  on  concurrently  at  the 
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County  and  Federal  levels)  can  EPA 
ensure  the  continuation  of  the  full 
emission  reduction  potential  envisioned 
by  the  County.  Most  of  the  emission 
reduction  is  already  reflected  in 
improved  ozone  air  quality  data.  The 
County  estimates  additional  emission 
reductions  will  amount  to  about  0.25 
tons  VOC/day  (from  graphic  arts 
sources).  No  further  air  quality 
improvement  is  anticipated  as  a  result  of 
the  adoption  of  the  subject  rules.  The 
EPA  approval,  however,  will  provide 
federally  enforceable  limits  and 
creditable  air  quality  improvements. 
EPA's  proposed  approval  is  contingent 
upon  County  adoption  and  official  State 
submittal  of  regulations  at  least  as 
stringent  and  enforceable  as  those 
available  for  review  through  this  notice. 
Such  approval  authorized  under 
Sections  110  and  172  of  the  Clean  Air 
Act  (CAA),  undertaken  through  "parallel 
processing",  expedites  the  approval 
process.  When  completed,  the  process 
provides  states  with  expedited  federal 
enforceability  of  its  local  air  pollution 
control  regulations. 
DATES:  Written  comments  may  be 
submitted  on  or  before  October  3, 1988. 
ADDRESSES:  Comments  may  be  sent  to 
Morris  I.  Goldberg,  States 
Implementation  Plan  Section,  at  the  EPA 
Regional  Office  address  listed  below. 
Copies  of  the  EPA  Rule  Evaluations  and 
the  draft  rules  are  available  for  public 
inspection  at  the  EPA  Region  9  Office 
and  at  the  following  locations  during 
normal  business  hours. 
California  Air  Resources  Board  (ARB). 

1102  Q  Street,  P.O.  Box  2815, 

Sacramento,  CA  95812 
San  Diego  County  Air  Pollution  Control 

District  (APCD),  9150  Chesapeake 

Drive,  San  Diego,  CA  92123. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morris  I.  Goldberg,  State 
Implementation  Plan  Section  (A-2-3), 
Air  Management  Division,  U.S. 
Environmental  Protection  Agency,  215 
Fremont  Street,  San  Francisco,  CA 
94105.  Telephone:  FTS  454-8213, 
Commercial  (415)  974-8213. 
SUPPLEMENTARY  INFORMATION:  . 

Background 

San  Diego  County  was  identified  as  a 
nonattainment  area  for  ozone  on  March 
3, 1978  {43  FR  8970).  State 
Implementation  Plan  (SIP)  revisions 
satisfying  the  requirements  of  CAA  Part 
D  were  required  to  be  submitted  by  the 


state  for  each  such  nonattainment  area. 
SIP  revisions  submitted  by  California  for 
San  Diego  County  were  approved  as 
completely  satisfying  the  federal 
requirements  specific  to  attainment  of 
the  ozone  NAAQS.  One  such 
requirement,  imposed  on  areas 
demonstrating  the  need  for  an  extension 
of  the  ozone  attainment  deadline  from 
1982  to  1987,  was  for  the  adoption  of 
control  measures  comparable  to  those 
specified  by  EPA  in  its  "Control 
Techniques  Guidelines"  (CTG)  as 
"Reasonably  Available  Control 
Technology"  (RACT).  RACT  was 
defined  as  the  minimum  level  of  control 
which  EPA  would  approve  in  SIP 
revisions  for  extension  areas.  EPA 
published  its  CTGs  for  control  of  VOC 
emissions  from  pharmaceutical 
manufacturing  and  graphic  arts  industry 
operations  in  December  1978  as  report 
numbers  EPA-450/ 2-78-029  and  EPA- 
450/2-78-033.  respectively. 

Evaluadon 

Although  the  APCD  did  not  adopt 
regulations  for  the  control  of  emissions 
from  sources  in  the  subject  CTG 
categories  prior  to  EPA  approval,  the 
ozone  SIP  control  strategy  approval  was 
given  because  the  County  had  already 
achieved  most  of  the  emission  control 
through  permit  conditions.  The  County 
concentrated  its  efforts  on  permit 
conditioning  where  possible  and 
regulatory  development,  a  more  time 
consuming  process,  where  necessary. 
EPA  prefers  to  obtain  enforceable  rules, 
directly  and  selectively,  through  formal 
rule  development  and  the  approval  of 
SIP  submittals  instead  of  through  permit 
conditions.  The  Regional  Office  made 
use  of  the  latter  mechanism  because  the 
purpose  of  the  CAA,  to  obtain  emission 
reductions  through  the  use  of  constant 
controls  for  the  attainment  and 
maintenance  of  the  NAAQS,  was  well 
served.  Concurrent  with  preparation  of 
this  notice,  the  APCD  is  developing  and 
proposing  rules,  and  soliciting  public 
comments  in  preparation  for  the 
adoption  of  rules  identified  as: 

Rule  67.15 — Pharmaceutical  and  Cosmetic 
Manufacturing  Operations 

Rule  67.16 — Graphic  Arts  Printing  and 
Coating  Operations 

EPA  is  soliciting  public  comment  on 
the  rules.  EPA  has  evaluated  the  subject 
regulations  and  finds  them  enforceable 
and  generally  consistent  with  the  CTG 


control  levels.  Details  of  the  EPA 
evaluation  involve  recordkeeping 
requirements,  the  low  solvent  graphic 
arts  materials  definition,  and  minor 
wording  changes.  Comments  may  be 
found  in  the  previously  referenced  Rule 
Evaluations.  VOC  emission  reductions 
of  only  0.25  tons/day  are  expected  to 
occur  as  a  result  of  County  adoption  and 
EPA  approval,  as  most  sources  are 
believed  to  be  currently  in  compliance 
with  such  limits.  These  approvals  will 
strengthen  the  federally  enforceable  SIP. 

Proposed  Action 

This  notice  proposes  to  approve, 
under  section  110  and  Part  D  of  the 
CAA,  San  Diego  County  APCD  Rules 
67.15  and  67.16.  for  control  of  VOC 
emissions  from  certain  graphic  arts 
printing  and  coating,  and 
pharmaceutical  and  cosmetic 
manufactiuing  source  operations  in  the 
County.  This  approval  is  contingent 
upon  adoption  of  the  rules  by  the  APCD 
Board,  submittal  by  the  ARB  to  EPA  as  a 
SIP  revision,  and  subsequent  re-review 
by  EPA.  The  re-review  is  to  ensure  that 
the  rules  submitted  as  SIP  revisions  are 
substantively  equivalent  to  the  current 
draft  regulations  proposed  for  San  Diego 
County  APCD  Board  adoption. 

Regulatory  Process 

Under  5  U.S.C,  section  605(b).  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Pari  52 

Air  pollution  control.  Ozone. 
Hydrocarbons. 

.Authority:  42  U.S.C.  "401—7642. 

Editorial  Note:  This  document  was  received 
at  the  OfTice  of  the  Federal  Register  August 
30. 1988. 

Dated:  September  23,  1987. 

John  Wise, 

Acting  Regional  Administrator. 

[FR  Doc.  88-20001  Filed  9-1-88;  8:45  amj 
BILUNG  CODE  65M-S0-M 
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This  section  of  the  FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  ailings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Public  Meetings 

action:  Notice  of  Public  Meetings. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  notice  is  hereby  given  of  meetings 
of  the  Committees  on  Administration, 
Governmental  Processes,  and 
Rulemaking  of  the  Administrative 
Conference  of  the  United  States. 

Committee:  Committee  on  Administration. 

Date:  Friday,  September  16, 1988  at  8:30 
a.m. 

Location:  Library  of  the  Administative 
Conference,  2120  L  Street,  N.W.,  Suite  500, 
Washington,  D.C. 

Agenda:  The  committee  will  meet  to 
discuss  (1)  a  study  by  Philip  Harfer  on 
possible  agency  rules  to  afford  an 
appropriate  degree  of  confidentiality  for 
communications  to  ADR  neutrals,  and  (2) 
research  by  Crowell  and  Moring  into  use  of 
alternative  means  of  dispute  resolution  by 
government  contracting  officers. 

Contact:  Charles  Pou,  Jr. 

Committee:  Committee  on  Governmental 
Processes. 

Date:  Thursday,  September  22,  1988  at  3:00 
p.m. 

Location:  Offices  of  Covington  and  Burling, 
1201  Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  (11th  Floor.  Main 
Conference  Room). 

Agenda:  The  committee  will  discuss:  (1)  a 
study  by  Professor  Henry  H.  Perritt.  Jr.  on 
computer-aided  transmission  and  handling  of 
regulatory  documents;  (2)  a  related  draft 
report  by  Professor  Susan  G.  Hadden  on  the 
use  of  computers  in  connection  with  the 
Emergency  Response  and  Community  Right 
to  Know  Act  (Title  III  of  the  Superfund 
Amendment  of  1986);  and  (3)  a  study  by 
Professor  Michael  Baram  on  disclosure  of 
risk  information  as  a  regulatory  technique. 

Contact:  David  Pritzker. 

Committee:  Committee  on  Rulemaking. 

Date:  Wednesday,  September  28, 1988  at 
10:00  a.m. 

Location:  Office  of  Jones,  Day,  Reavis,  and 
Pogue,  Metropolitan  Square.  655  15th  Street 
NW.,  6th  Floor  Receptionist,  Washington,  DC 
(Use  G  Street  entrance). 


Agenda:  The  committee  will  meet  to 
discuss  a  draft  report  by  Professor  Harold  H. 
Bruff  on  presidential  management  of  agency 
rulemaking. 

Contact:  Michael  W.  Bowers. 

Public  Participation:  The  committee 
meetings  are  open  to  the  intere.sted 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  contact  person  at  least 
two  days  prior  to  the  meeting.  The 
committee  chairman  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  persons  listed  above.  Office  of 
the  Chairman,  Administrative 
Conference  of  the  United  States,  2120  L 
Street,  N.W.,  Suite  500,  Washington,  DC 
20037.  Telephone:  (202)  254-7065. 

Dated:  August  30, 1988. 
Jeffrey  S.  Lubbers, 
Research  Director. 

[FR  Doc.  88-20067  Filed  9-1-^;  8:45  am) 
BILUNG  CODE  S110-01-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

(Docket  No.  88-113] 

Disqualification  Under  the  Horse 
Protection  Act 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  disqualification. 


SUMMARY:  We  are  advising  the  general 
public  and  the  horse  industry  of 
individuals  who  have  been  disqualified, 
under  the  Horse  Protection  Act,  from 
showing  or  exhibiting  any  horse,  and 
from  judging  or  managing  any  horse 
show,  exhibition,  sale,  or  auction. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  W.  Germaine,  Senior  Compliance 
Officer,  Compliance  and  Enforcement 
Program  Staff,  VS,  APHIS,  USDA,  Room 
822,  Federal  Building,  6505  Belcrest 
Road.  Hyattsville,  MD  20782,  301^36- 
5149. 

SUPPLEMENTARY  INFORMATION:  Section 
6(c)  of  the  Horse  Protection  Act  (15 
U.S.C.  1825(c))  provides  authority  for 
disqualifying  individuals  from  showing 


or  exhibiting  any  horse,  and  from 
judging  or  managing  any  horse  show, 
exhibition,  sale,  or  auction.  We  are 
giving  notice  that  the  following 
individuals  have  been  disqualified,  for 
the  times  specified,  from  showing  or 
exhibiting  any  horse,  and  from  judging 
or  managing  any  horse  show,  exhibition, 
sale,  or  auction: 


Name  and  address 

Disqualification 
period 

Charles  Alex  Botx).  Shelby- 

12-1-1987  through 

vrlle,  TN 

11-80-1989 

John     Hornbergef,     Victoria, 

11-21-1987  through 

MS. 

11-20-1988 

Donald  H  Campbell,  Guthne, 

4-15-1988  through 

KY 

4-14-1989 

Linda  Scnvner.  Stafford,  MO... 

7-1-1988  through  6- 

30-1989. 

Sonny  Scrrvner.  Stafford,  MO.. 

7-1-1988  through 

12-31-1988. 

Margarette  Reeves,  Shelby- 

7-24-1988  through 

ville.  TN 

11-23-1988 

Any  person  who  knowingly  fails  to 
obey  a  disqualification  order  shall  be 
subject  to  a  civil  penalty  of  not  more 
than  $3,000  for  each  violation.  Any  horse 
show,  exhibition,  sale,  or  auction,  or  its 
management,  which  knowingly  allows 
any  disqualified  person  to  judge, 
manage,  or  participate  in  a  horse  show, 
exhibition,  sale,  or  auction  in  violation 
of  a  disqualification  order  shall  be 
subject  to  a  civil  penalty  of  not  more 
than  $3,000  for  each  violation. 

Done  in  Washington,  DC,  this  29th  day  of 
August.  1988. 

James  W,  Glosser, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

|FR  Doc.  88-20061  Filed  9-1-88:  8:45  a  ti| 

BILLING  CODE  3410-34-M 


[Docket  No.  88-1261 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  Field  Testing  a 
Recombinant  Derived  Live 
Pseudorabies  Virus  Vaccine 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  This  document  provides 
notice  that  an  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  by  the 
Animal  and  Plant  Health  Inspection 
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Service  concerning  its  authorization 
given  to  Ferments  Animal  Health 
Company  to  conduct  limited  field  trials 
of  an  experimental  veterinary  biological 
product  consisting  of  a  recombinant 
derived  live  virus  pseudorabies  vaccine. 
The  assessment  indicates  that  the  field 
testing  of  the  live  recombinant  derived 
pseudorabies  virus  vaccine  will  not 
cause  any  significant  impact  on  the 
human  environment.  Based  upon  this 
finding  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

DATE:  The  field  trials  will  commence 
October  3, 1988. 

ADDRESS:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  the  Veterinary  Biologies 
Staff,  Veterinary  Services,  Anima!  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture.  Room  838, 
Federal  Building,  6505  Belcresl  Road, 
Hyattsville,  MD  20782. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  Espeseth,  Senior  Staff 
Veterinarian,  Veterinary  Biologies  Staff, 
Veterinary  Services,  Animal  and  Plant 
Health  Inspection  Service.  U.S. 
Department  of  Agriculture.  Room  838, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  43&-«245. 

SUPPLEMENTARY  INFORMATION:  The 

Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  prepared  an 
environmental  assessment  and  finding 
of  no  significant  impact  relative  to  a 
request  for  authorization  to  conduct 
limited  field  trials  using  an  experimental 
recombinant  derived  live  pseudorabies 
virus  vaccine  produced  by  the  Fermenta 
Animal  Health  Company,  Kansas  City, 
Missouri. 

Before  a  veterinary  biological  product 
can  be  licensed  under  the  Virus-Serum- 
Toxin  Act  (VSTA),  (21  U.S.C.  151  et 
seq.],  it  must  be  shown  to  be  pure,  safe, 
potent,  and  efficacious.  Field  testing  is 
necessary  in  order  to  satisfy  vaccine 
safety  requirements  as  a  prerequisite  to 
licensing  vaccines  under  the  VSTA.  In 
the  course  of  reviewing  the  testing 
protocol  for  the  recombinant  derived 
live  pseudorabies  virus  vaccine.  APHIS 
assessed  the  impact  on  the  human 
environment  of  authorizing  the 
manufacturer  to  conduct  field  testing  of 
the  product  in  five  States  as  set  forth  in 
the  environmental  assessment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  provides 
the  public  with  documentation  of 
APHIS'  review  and  analysis  of 
environmental  effects  which  may  be 


associated  with  the  gathering  of 
information  in  these  limited  field  trials. 

The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  Genetic  engineering  procedures 
were  employed  to  facilitate  two  gene 
deletions  in  the  pseudorabies  virus 
(PRV)  genome.  One  deletion  destroyed 
the  viral  thymidine  kinase  (tk)  gene 
which  is  required  for  the  virus  to 
replicate  in  the  host's  central  nervous 
sytem  and  hence  cause  infection  and 
disease.  A  second  deletion  destroyed  a 
gene  coding  for  a  viral  coat  glycoprotein 
(glll),  thus  allowing  vaccinated  animals 
to  be  distinguished  from  those  infected 
with  PR  virus  from  other  sources. 

2.  The  recombinant  derived 
pseudorabies  vaccine  virus  was  shown 
to  be  avirulent  and  yet  fully  capable  of 
eliciting  an  immune  response  that 
protects  pigs  from  the  PRV,  but  unable 
to  evoke  antibodies  to  glll  which  allows 
the  differentiation  between  infected  pigs 
and  vaccinated  ones. 

3.  Transmission  of  the  vaccine  virus 
derived  from  recombinant  DNA 
techniques  could  not  be  demonstrated  in 
that  vaccine  virus  was  not  detected  from 
nasal  swabs  taken  from  vaccinated  pigs 
or  from  sentinel  animals  which  were 
held  as  nonvaccinated  controls.  All 
sentinel  animals  remained  fully 
susceptible  to  challenge  with  wild-type 
PRV. 

4.  Vaccination  by  the  recombinant 
vaccine  reduces  replication  and 
shedding  of  wild-type  virus  that  could 
subsequently  infect  other  animals  in  the 
herd.  Therefore,  the  vaccine  will  reduce 
the  dissemination  of  the  virulent  wild- 
type  virus  into  the  environment. 

5.  The  tk  gene  deletion  is  a  stable 
characteristic  of  the  vaccine  virus  with  a 
probability  of  reversion  being 
essentially  zero. 

6.  The  wild-type  PRV  is  found  widely 
distributed  in  nature  and  it  does  not 
contain  an  oncongene  or  cancer-causing 
substance.  Because  the  recombinant 
derived  virus  does  not  contain  any  new 
genetic  information  there  is  no 
likelihood  of  it  being  oncogenic. 

7.  The  wild-type  PRV  is  not 
considered  pathogenic  to  man.  Since  the 
recombinant  vaccine  only  differs  from 
wild-type  PRV  by  two  deletions,  it  is 
also  considered  nonpathogenic  to  man. 

8.  The  recombinant  derived  modified 
live  virus  vaccine  was  shown  to  be  safe 
in  safety  and  efficacy  studies  which 
were  carried  out  in  isolation.  The  results 
of  these  experiments  demonstrate  that 
the  vaccine  is  safe  and  effective  in  a 
variety  of  laboratory  animal  model 
systems. 


Based  on  the  foregoing.  APHIS  has 
determined  that  the  field  testing  of  the 
recombinant  derived  modified  live 
pseudorabies  virus  vaccine  would  have 
no  significant  impact  on  the  human 
environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  has  been 
prepared  in  accordance  %vith  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.):  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (Title 
40,  Code  of  Federal  Regulations  (CFR) 
Parts  1500-1508);  (3j  USDA  regulations 
implementing  NEPA  (7  CFR  Part  lb); 
and  (4)  APHIS  guidelines  implementing 
NEPA  (44  PR  50381-50384  and  44  FR 
51272-51274). 

Done  at  Washington.  DC,  this  30th  day  of 
August,  1988. 
lames  W.  Glosser, 

Adnvnistrator,  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  88-20060  Filed  9-1-88;  8:45  am) 
BILUNG  CODE  1410-34-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

[Docket  No.  71273-72731 

Sputtering  Equipment;  Foreign 
Availability  Assessment  and 
Solicitation  of  Public  Comments 

agency:  Bureau  of  Export 
Administration,  Commerce. 
action:  Notice  of  finding  of  foreign 
availability  and  request  for  comments. 

summary:  The  Office  of  Foreign 
Availability  (OFA)  of  the  Bureau  of 
Export  Administration  is  required  by 
section  5(f)  and  (h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA),  to  request  and  review  claims  of 
foreign  availability  on  items  controlled 
for  national  security  purposes. 

The  OFA  completed  an  assessment  on 
magnetically-enhanced  sputtering 
equipment  that  is  controlled  under 
paragraph  (b)(l)(vi)  of  the  "List  of 
Equipment  Controlled  by  ECCN  1355A" 
in  ECCN  1355A  on  the  Commodity 
Control  List  (Supplement  No.  1  to  15 
CFR  399.1).  This  equipment  incorporates 
a  cathode  assembly  having  an  integral 
magnetic  structure  for  enhancing  the 
plasma  intensity.  Based  on  the 
assessment,  the  Department  of 
Commerce  found  foreign  availability  for 
this  commodity. 

Despite  the  finding  of  foreign 
availability  for  magnetically-enhanced 
sputtering  equipment  abroad,  the 
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President,  in  conformance  with  the 
national  security  override  provisions  of 
the  EAA,  has  determined  that  the 
absence  of  export  controls  on  it  would 
be  detrimental  to  the  national  security 
of  the  United  States.  Therefore,  the 
President  has  directed  that  controls  on 
magnetically-enhanced  sputtering 
equipment  be  maintained.  The  President 
has  also  directed  the  Secretary  of  State 
to  negotiate  with  the  governments  of 
appropriate  foreign  countries  to  remove 
the  sources  of  foreign  availability  for  the 
commodity,  as  prescribed  by  law. 

The  Department  of  Commerce  will 
issue  a  statement  of  the  economic 
impact  of  the  decision  to  maintain 
controls  on  the  magnetically-enhanced 
sputtering  equipment.  To  assist  the 
Department  in  the  preparation  of  such  a 
statement,  conunents  are  requested  from 
U.S.  manufacturers  of  magnetically- 
enhanced  sputtering  equipment 
regarding  the  economic  impact  of 
maintaining  controls  on  such  equipment. 
The  specific  types  of  information 
requested  are  described  in  the 
"Supplementary  Information"  portion  of 
this  document. 

DATE:  Comments  should  be  received  by 

November  1, 1988. 

ADDRESS:  Written  comments  should  be 

sent  to:  John  Pastore,  Office  of  Foreign 

Availability,  Department  of  Commerce, 

Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Pastore.  Office  of  Foreign 
Availability,  Telephone:  (202)  377-8074. 
SUPPLEMENTARY  INFORMATION:  If  the 

Office  of  Foreign  Availability  receives 
substantive  new  evidence  affecting  the 
foreign  availability  determination  on 
magnetically-enhanced  sputtering 
equipment,  the  assessment  will  be 
reevaluated.  Inquiries  concerning  the 
scope  of  this  assessment  may  be 
directed  to  OFA  at  the  address  given 
above. 

The  period  for  submission  of 
comments  on  the  economic  impact  of 
maintaining  controls  on  the 
magnetically-enhanced  sputtering 
equipment  will  close  November  1, 1988. 
The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  the 
economic  impact  statement.  Comments 
received  after  the  end  of  the  comment 
period  will  be  considered  if  possible,  but 
their  consideration  cannot  be  assured. 

The  Department  requests  that 
comments  from  U.S.  manufacturers  of 
magnetically-enhanced  sputtering 
equipment  contain  general  statements  of 
the  economic  impact  of  maintaining 
controls,  in  terms  of  sales,  employment 
and  profitability.  Where  appropriate, 
comments  should  be  made  relative  to 


the  specific  company  producing 
magnetically-enhanced  sputtering 
equipment  as  well  as  to  the  industry  as 
a  whole.  Comments  will  be  used  to 
supplement  other  publicly  available 
information  needed  to  analyze  the 
economic  effects  of  maintaining  current 
U.S.  controls  on  the  trade  of  this 
equipment.  Information  for  which 
confidential  treatment  is  required  should 
be  submitted  separately  as  described 
below. 

Specifically,  the  Department  requests 
that  comments  contain  the  following 
information  relative  to  magnetically- 
enhanced  sputtering  equipment  in  1987 
and  projections  for  1988: 

1.  Estimate  of  total  world  sales, 
including  sales  to  both  Eastern  bloc  and 
other  countries;  estimates  should  be 
both  in  terms  of  dollar  sales  and  number 
of  units; 

2.  Description  of  market  demand, 
including  distribution  of  sales  by 
country;  type  of  buyer  (i.e.,  industrial, 
government);  and  by  use  application; 

3.  Description  of  market  supply, 
including  distribution  of  production  and 
potential  capacity  by  country; 

4.  Degree  to  which  production 
facilities  are  dedicated  exclusively  to 
the  production  of  magnetically- 
enhanced  sputtering  equipment; 

5.  Price  level  and  range  of  prices  for 
equipment;  is  there  a  significant  price 
differential  between  U.S.  and  non-U.S. 
producers?  Could  prices  be  substantially 
reduced  if  production  levels  were 
increased  (i.e.,  do  significant  production 
economies  of  scale  exist)? 

6.  Are  there  significant  quality 
differences  among  suppliers?  Is  there  a 
significant  quality  difference  between 
equipment  produced  by  the  U.S.  and 
outside  of  the  U.S.?  If  significant 
differences  exist,  description  of  their 
nature; 

7.  Primary  components  and/or 
materials  used  in  the  manufacture  of 
equipment  and  source  of  components 
and/or  materials  (i.e.,  domestic  or 
foreign); 

8.  Estimate  of  number  of  employees 
required  per  million  dollars  of  sales  and 
number  of  production  workers  required 
per  million  dollars  of  sales;  what 
occupational  skill  levels  are  generally 
required  by  production  workers? 

9.  To  what  extent  do  export 
restrictions  on  this  equipment  affect 
research  and  development  (R&D) 
activities  in  terms  of  total  R&D 
expenditures  and  focus  of  R&D 
activities? 

10.  Estimate  of  man-hours  needed  to 
complete  export  forms  for  sale  of 
equipment  to  non-Eastern  bloc 
countries. 


[OMB  Control  No.  0625-0195] 

Public  comments  will  be  a  matter  of 
public  record  and  will  be  available  for 
public  inspection  and  copying  except 
those  comments  that  are  accorded 
confidential  treatment,  as  described 
below.  In  the  interest  of  accuracy  and 
completeness,  the  Department  requires 
comments  in  written  form.  Oral 
comments  must  be  followed  by  written 
memoranda,  which  will  also  be  a  matter 
of  public  record  and  will  be  available 
for  public  review  and  copying. 

The  Department  will  accept  comments 
accompanied  by  a  request  that  part  or 
all  of  the  material  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  for  any  other 
reason.  The  information  for  which 
confidential  treatment  is  requested 
should  be  submitted  to  the  Bureau  of 
Export  Administration  (BXA)  on  sheets 
of  paper  separate  from  any  non- 
confidential information  submitted.  The 
top  of  each  page  should  be  marked  with 
the  term  "Confidential  Information". 
The  Bureau  of  Export  Administration 
will  either  accept  the  submission  in 
confidence  or,  if  the  submission  fails  to 
meet  the  standards  for  confidential 
treatment,  will  return  it.  A  non- 
confidential summary  must  accompany 
such  submission  of  confidential 
information.  The  summary  will  be  made 
available  for  public  inspection. 

Information  accepted  by  the  Bureau  of 
Export  Administrafion  as  privileged 
under  section  (b)  (3)  or  (4)  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)  (3)  and  (4))  will  be  kept 
confidential  and  will  not  be  available 
for  public  inspection,  except  as 
authorized  by  law. 

The  public  record  of  comments 
received  on  the  economic  impact  of 
maintaining  controls  on  the 
magnetically-enhanced  sputtering 
equipment  will  be  maintained  in  the 
Bureau  of  Export  Administration's 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4086. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue  NW., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Margaret  Cornejo.  Bureau  of  Export 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-2593. 
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Dated:  August  30, 1988. 
Michael  E.  Zacharia. 

Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  88-20030  Filed  9-1-88;  8:45  am) 

BILUNQ  CODE  3510-OT-M 


International  Trade  Administration, 
Import  Administration 

[A-351-803] 

Initiation  of  Antidumping  Duty 
Investigation;  Shock  Absorbers  From 
BrazH 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  shock  absorbers  from  Brazil 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  U.S.  International 
Trade  Commission  (ITC)  of  this  action 
so  that  it  may  determine  whether 
imports  of  this  product  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
September  23, 1988,  and  we  will  make 
our  preliminary  determination  on  or 
before  January  17, 1989. 

EFFECTIVE  DATE:  September  2, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Ready  or  Louis  Apple,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230,  telephone  (202) 
377-2613  or  (202)  377-1769. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  August  9, 1988,  we  received  a 
petition  filed  in  proper  form  by  the 
Monroe  Auto  Equipment  Company  of 
Monroe,  Michigan,  on  behalf  of  the 
industry  in  the  United  States  which 
manufactures  shock  absorbers.  In 
compliance  with  the  filing  requirements 
of  section  353.36  of  the  Commerce 
Regulations  (19  CFR  353.36),  the 
petitioner  alleges  that  imports  of  shock 
absorbers  from  Brazil  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  and  that  the«6 


imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

Petitioner's  estimate  of  United  States 
price  was  based  on  a  Brazilian 
manufacturer's  price  list  to  a  warehouse 
distributor  in  the  United  States. 
Petitioner  made  deductions  for  inland 
freight  in  Brazil  and  the  U.S.,  ocean 
freight,  insurance,  brokerage  and 
customs  charges  in  Brazil,  warehousing 
costs,  promotional  expenses,  warranty 
costs,  inventory  returns,  credit  expense, 
cash  discounts,  and  U.S.  duty. 

Petitioner  based  foreign  market  value 
on  prices  to  a  warehouse  distributor  in 
Brazil.  Deductions  were  made  for  sales 
tax,  credit  expense,  freight,  insurance, 
advertising  and  promotion  expense, 
warranty  cost,  and  inventory  carrj'ing 
cost. 

Based  on  a  comparison  of  United 
States  price  and  foreign  market  value, 
petitioner  alleges  dumping  margins 
ranging  from  399  to  950  percent. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 

We  examined  the  petition  on  shock 
absorbers  from  Brazil  and  found  that  it 
meets  the  requirements  of  section  732(b) 
of  the  Act.  Therefore,  in  accordance 
with  section  732  of  the  Act,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  shock  absorbers  from  Brazil 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  normally,  we 
will  make  our  preliminary  determination 
by  January  17, 1989. 

Scope  of  Investigation 

The  products  covered  in  this 
investigation  are  shock  absorbers  and 
parts  thereof,  as  provided  for  in  item 
692.3282  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  and 
currently  classifiable  under  Harmonized 
System  (HS)  item  number  8703.80.50. 
The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989.  the  U.S.  tariff  schedules  will  be 
fully  converted  to  this  Harmonized 
System  (HS).  Until  that  time,  the 
Department  will  be  providing  both  the 
appropriate  TSUSA  item  number(s)  and 
the  appropriate  HS  item  number(s)  with 
its  product  descriptions.  As  with  the 
TSUSA,  the  HS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 


We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  in  the 
Central  Records  Unit,  Room  B-099.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230.  Additionally,  all 
U.S.  Customs  offices  have  reference 
copies,  and  petitioners  may  contact  the 
Import  Specialist  at  their  local  Customs 
office  to  consult  the  schedule. 

For  purposes  of  this  investigation,  a 
shock  absorber  is  a  cylindrically-shaped 
motor  vehicle  suspension  component 
made  essentially  of  sheet  steel  which  is 
designed  to  limit  the  motions,  vibrations, 
and  oscillations  that  affect  a  vehicle  due 
to  uneven  road  surfaces,  centrifugal 
forces,  or  other  disturbances.  This 
investigation  covers  all  conventional 
front  and  rear  shock  absorbers 
manufactured  in  Brazil  that  are  suitable 
for  use  in  front  and  rear  motor  vehicle 
suspension  systems.  The  investigation 
also  covers  all  parts,  components,  and 
subassemblies  manufactured  in  Brazil 
for  use  in  the  final  assembly  of  shock 
absorbers.  Covered  parts  include,  but 
are  not  limited  to,  pistons,  rods,  valving 
components,  reserve  tubes,  pressure 
tubes,  rod  guides,  base  cups,  and 
mounting  stems,  loops,  and  bushings. 

The  investigation  does  not  cover  other 
types  of  dampers  such  as  MacPherson 
struts,  MacPherson  strut  cartridges, 
steering  dampers,  engine  dampers, 
trailer  stabilizers,  hatchback  supports, 
exercise  dampers,  and  other  types  of 
dampers  which  are  not  suitable  for  use 
in  motor  vehicle  suspension  systems. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  if 
will  not  disclose  such  information  eithpr 
publicly  or  under  an  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  September 
23. 1988.  whether  there  is  a  reasonable 
indication  that  imports  of  shocks 
absorbers  from  Brazil  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
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industry.  If  its  determination  is  negative, 
this  investigation  will  terminate; 
otherwise  it  will  proceed  according  to 
statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to  section 
732(c)(2)  of  the  Act. 
Jan  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

August  29. 1988. 

(FR  Doc.  88-20044  Filed  9-1-88:  8:45  am| 

BiUJNQ  CODE  3510-OS-M 

National  Bureau  of  Standards 

POSIX;  Portable  Operating  System 
Interface  for  Computer  Environments; 
System  Implementors;  Workstiop 

agency:  National  Bureau  of  Standards, 
Commerce. 

action:  Notice. 

SUMMARY:  The  Institute  for  Computer 
Sciences  and  Technology  at  the 
National  Bureau  of  Standards  (NBS) 
announces  a  workshop  to  discuss 
implementation  issues  related  to  the 
Proposed  Federal  Information 
Processing  Standard  (FIPS)  for  POSIX 
(Portable  Operating  System  Interface  for 
Computer  Environments),  including 
planned  additions  to  the  standard  for 
Shell  and  Tools,  System  Administration, 
and  User  Interfaces  (X  Windows 
System).  The  workshop  is  intended  for 
organizations  which  implement  and 
build  software  systems  for  the 
government. 

DATES:  The  workshop  will  be  held  on 
September  22  and  23, 1988  at  the 
National  Bureau  of  Standards  in 
Gaithersburg,  MD. 

ADDRESS:  To  register  or  to  receive  a 
brochure  on  the  workshop,  contact: 
Workshop  for  POSIX  System 
Implementors,  ATTN:  Debbie  Jackson, 
National  Bureau  of  Standards.  Building 
225,  Room  B-266,  Gaithersburg,  MD 
20899,  Telephone:  (301)  975-3295. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Hall,  (301)  975-3273. 

SUPPLEMENTARY  INFORMATION: 

Attendance  at  the  workshop  is  limited 
due  to  space  requirements  and  the  size 
of  the  conference  facility:  therefore, 
registration  is  on  a  first  come,  first 
served  basis  with  recommended 
limitation  of  two  participants  per 
company.  A  registration  fee  of  $60  will 
be  charged  for  attending  the  workshop. 
Participants  are  expected  to  make  their 


own  travel  arrangements  and 
accommodations.  NBS  reserves  the  right 
to  cancel  any  part  of  the  workshop. 

Ernest  Ambler, 

Director 

Date:  August  29, 1988. 
[FR  Doc.  88-19977  Filed  9-1-88:  8:45  am] 

BILUNG  CODE  3SI0-CN-M 


National  Oceanic  and  Atmospheric 
Administration 

Pacific  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Pacific  Fishery  Management 
Council  and  its  advisory  entities  will 
convene  public  meetings,  September  19- 
22, 1988,  at  the  Westin  South  Coast 
Plaza,  666  Anton  Boulevard,  Costa 
Mesa,  CA.  as  follows: 

Counc/J— will  convene  September  21 
at  9  a.m.,  with  a  closed  session  (not 
open  to  the  public),  to  discuss  litigation, 
personnel,  and  other  appropriate 
matters.  At  10  a.m.,  the  Council  will 
convene  its  open  session  to  consider 
administrative  matters,  groundfish 
management  issues,  i.e.  inseason 
management  adjustments,  prehminary 
management  specifications  for  1989,  a 
progress  report  for  1989  sablefish 
allocation  discussions,  limited  entry, 
and  the  schedule  for  completing 
Amendment  4  to  the  fishery 
management  plan  (FMP).  There  also  will 
be  a  status  report  on  the  Pacific  halibut 
fishery. 

There  will  be  a  public  comment  period 
on  September  21  at  approximately  4 
p.m.,  to  hear  comments  on  issues  not  on 
the  agenda.  Public  comments  on  agenda 
items  will  be  heard  during  the  Council's 
discussion  of  each  issue. 

On  September  22  the  Council  will 
convene  at  8  a.m.,  to  address  habitat 
matters  and  salmon  management  issues. 
Salmon  issues  include  review  of  the 
1988  fisheries,  FMP  amendment  for  1989, 
scoping  session  for  amending  the  FMP  in 
1990.  review  of  the  March  salmon 
process,  salmon  research  needs,  review 
of  Indian  and  non-Indian  catch  sharing, 
and  feasibility  of  methodology  review 
for  Washington  coho  salmon  stocks. 

Scientific  and  Statistical  Committee 
fSSCJ — will  convene  September  19  at  1 
p.m.,  to  address  issues  on  the  Council 
agenda  and  will  reconvene  September 
20,  at  8  a.m. 

Council  Performance  Select  Group 
Subcommittee — will  convene  September 
20  at  8  a.m.,  to  consider  changes  to  the 
March  salmon  meeting  process. 

Groundfish  Select  Group — will 


convene  September  20  at  1  p.m.,  to 
consider  inseason  adjustments  to 
groundfish  regulations  and  1989 
measures  and  catch  limits. 

Habitat  Committee — will  convene 
September  20  at  1  p.m..  to  consider 
relevant  and  timely  habitat  issues  for 
fisheries  under  Council  jurisdiction. 

Budget  Committee — will  convene 
September  20  at  5  p.m..  to  review  1988 
and  1989  funding  for  Council  operations. 

Detailed  agendas  for  the  above 
meetings  will  be  available  to  the  public 
after  September  9.  For  further 
information  contact  Lawrence  D.  Six. 
Exectutive  Director,  Pacific  Fishery 
Management  Council.  Metro  Center, 
Suite  420,  2000  SW  First  Avenue. 
Portland,  OR  97201;  telephone:  (503) 
221-6352. 

Dated:  August  29. 198a 
Jo«  P.  Clem. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-20011  Filed  9-1-88;  8:45  am] 
BILUNG  CODE  35W-22-M 


[Modification  No.  1  to  Permit  No.  495] 

Marine  Mammals;  Modification  of 
Permit;  Dr.  Susan  Shane  (PI 27B) 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.33(d)  and  (e)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216).  Scientific  Research 
Permit  No.  495  issued  to  Dr.  Susan 
Shane.  250  Cotfini  Way.  Santa  Cruz. 
California  95060,  on  April  11, 1985,  (50 
FR  15232)  is  modified  in  the  following 
manner 

Section  B.6  is  replaced  by: 

6.  This  Permit  is  valid  with  respect  to  the 
taking  authorized  herein  until  December  31. 
1990. 

This  modification  becomes  effective 
August  17,  1988. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue  NW..  Room  805,  Washington, 
DC; 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service  9450  Roger 
Boulevard,  St.  Petersburg,  Florida  33702; 
and 
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Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island,  California 
90731-7415. 

Nancy  Foster, 

Director.  Office  of  Protectee)  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 

[PR  Doc.  88-20012  Filed  9-1-88;  8:45  am) 

BILUM  CODE  3510-22-M 

[Modification  No.  2  to  Permit  No.  573] 

Marine  Mammals;  Permit  Modification; 
Dr.  William  A.  Watkins  (P70C) 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216),  Scientific  Research 
Permit  No.  573  issued  to  Dr.  William  A. 
Watkins,  Woods  Hole  Oceanographic 
Institution,  Woods  Hole,  Massachusetts 
02543,  on  November  2, 1986  (51  FR 
43422),  as  modified  on  December  31, 
1987  (53  FR  9348)  is  further  modified  as 
follows: 

Section  B.3  is  revised  as: 

3.  The  Holder  shall  suspend  tagging 
activities  if:  a)  an  animal  is  killed,  injured  or 
develops  an  infection  as  a  result  of  the 
authorized  activities;  or  b)  if  there  is  any 
uncertainty  as  to  the  survival  or  health  of 
more  than  one  of  the  previously  radio  tagged 
animals.  The  Holder  may  proceed  with 
subsequent  tagging  activities  provided  that  a) 
following  a  tagging  attempt,  part  or  all  of  the 
tag  antenna  can  be  seen,  the  radio  signal  is 
received  as  would  be  expected  if  the  tag  were 
properly  implanted,  or  the  tag  is  seen  to  miss 
the  target  animal;  and  b)  further  tagging 
efforts  be  suspended  pending  consultation 
with  the  National  Marine  Fisheries  Service 
and  authorization  to  resume  tagging  the 
second  time  that  condition  "a"  is  not  met. 
Authorization  to  continue  research  activities 
in  subsequent  years  be  contingent  upon 
submission  and  approval  of  a  report  on  the 
preceding  year's  activities  which  shall 
include  a  summary  and  description  of  the 
information  and  rationale  used  to  conclude 
that  each  tagged  whale  was  not  harmed;  and 
the  basis  upon  which  the  decision  to  proceed 
with  the  subsequent  tagging  activities  was 
made. 

This  modification  became  effective  on 
August  25, 1988. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue,  Room  805,  Washington,  DC; 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  14  Elm  Street, 


Federal  Building,  Gloucester, 
Massachusetts  01930:  and 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg,  Florida,  33702. 

Date:  August  25, 1988. 
Nancy  Foster, 

Office  of  Protected  Resources  and  Habitat 
Programs,  National  Marine  Fisheries  Service. 
[FR  Doc.  88-20013  Filed  9-l-«8;  8:45  am] 

BILUNG  CODE  3510-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishing  Import  Restraint  Limits 
for  Certain  Cotton,  Wool,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Products  From  the 
Republic  of  Korea;  Correction 

August  30, 1988. 

In  footnote  3  of  the  letter  to  the 
Commissioner  of  Customs  published  in 
the  Federal  Register  on  January  5, 1988 
(53  FR  161),  add  TSUSA  number 
355.3500  to  the  TSUSA's  for  Category 
229-F. 

lames  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-20028  Filed  9-1-88;  8:45  am] 

BILUtMi  CODE  3510-DR-M 


Amendment  of  Import  Limits  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  In  Singapore 

August  30. 1988. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  September  7. 1988. 
authority:  Executive  Order  11651  of 
March  3. 1972,  as  amended;  section  204 
of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6736.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 


SUPPLEMENTARY  INFORMATION:  At  the 

request  of  the  Government  of  the 
Republic  of  Singapore,  the  current 
designated  consultation  levels  are  being 
increased  for  Categories  222  and  442. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16. 
1987).  Also  see  52  FR  49188.  published 
on  December  30. 1987. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  30.  1988. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  24. 1987  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Singapore  and  exported 
during  the  period  which  began  on  January  1. 
1988  and  extends  through  December  31. 1988. 

Effective  on  September  7,  1988.  the 
directive  of  December  24. 1987  is  being 
amended  to  increase  the  limits  for  cotton, 
wool  and  man-made  fiber  textile  products  in 
the  following  categories: 


Category 


Amended  12-mo  limrt  ' 


222 
442 


450,000  pounds. 
1 1 ,000  dozen 


'  The  limits  have  not  tjeen  adiusted  to  account  tor 
any  imports  exported  after  Decemoer  31.  1987 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-20029  Filed  9-1-88;  8:45  amj 

BILUNO  CODE  3S10-Dn-M 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1988;  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  Procurement  List. 

summary:  This  action  adds  to 
Procurement  List  1988  commodities  to  be 
produced  by  workshops  for  the  blind  or 
other  severely  handicapped. 
EFFECTIVE  DATE:  October  3, 1988. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.R.  Alley,  Jr.,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  July  1 
and  July  15. 1988.  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (53  FR  24992  and  26847)  of 
proposed  additions  to  Procurement  List 
1988,  December  10, 1987  (52  FR  46928). 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  listed. 

c  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  procured  by  the 
Government. 

Accordingly,  the  following 
commodities  are  hereby  addded  to 
Prodcurement  List  1988: 
Lanyard,  Camouflage 

1080-000-571-5015 
Strap  Assembly,  Litter 

1680-00-878-6964  BZ 
E.R.  Alley.  Jr.. 
Deputy  Executive  Director. 
[FR  Doc.  88-20019  Filed  9-1-88:  8:45  am] 
BIUJMQ  CODE  M20-33-M 


Procurement  List  1988;  Proposed 
Additions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 


ACTION:  Proposed  additions  to 
procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1988  commodities  to  be  produced  and  a 
service  to  be  provided  by  workshops  for 
the  blind  and  other  severely 
handicapped. 

Comments  Must  Be  Received  on  or 
Before:  October  3, 1988. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
E.R.  Alley,  Jr.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  service  to  Procurement 
List  1988,  December  10, 1987  (52  FR 
46926). 

Commodities 

Pad,  Writing  Paper 
7530-01-124-5660  (GSA  Regions  9, 10 

and  New  Cumberland  Army  Depot) 
7530-01-131-0091  (GSA  Regions  2,  9, 

10  and  New  Cumberland  Army 

Depot) 
Slacks,  Women's 
8410-01-029-6690 
8410-00-591-1165 
8410-00-591-1181 
8410-00-591-1182 
8410-00-591-1185 
8410-00-591-1188 
8410-00-591-1188 
8410-00-591-1189 
8410-00-591-1191 
8410-00-591-1196 
8410-00-591-1197 
8410-00-691-1201 
8410-00-591-1202 
8410-00-691-1203 
8410-00-591-1204 
8410-00-591-1205 
8410-00-591-1206 
8410-00-691-1215 
8410-00-591-1217 
8410-00-681-1228 
8410-00-591-1232 
8410-00-591-1233 
8410-00-591-1234 
8410-00-591-1235 
8410-00-591-1238 


8410-00-591- 
8410-00-591- 
8410-00-591- 
8410-00-591- 
8410-00-591- 
8410-00-591- 
8410-00-591- 
8410-00-591- 
8410-00-591- 
8410-00-591- 
8410-00-591- 
8410-00-591- 
8410-00-591- 
8410-00-591- 
8410-00-591- 
8410-00-591- 
8410-00-591- 


■1237 
■1238 
■1239 
■1248 
•1251 
1261 
■1263 
1290 
1292 
1293 
1300 
1311 
1320 
1337 
1352 
1357 
1358 


Service 

Commissary  Shelf  Stocking  and 
Custodial  Service 
Fort  Monmouth,  New  Jersey 
E.R.  Alley.  ]t^ 
Deputy  Executive  Director. 
(FR  Doc.  88-20020  Filed  9-01-88;  8:45  am] 

BILLINQ  CODE  anO-SS-N 


COMMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
Proposed  Futures  Contract 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contract. 

SUMMAMy:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
previously  published  in  the  Federal 
Register  a  proposal  of  the  Chicago 
Mercantile  Exchange  ("CME")  for 
designation  as  a  contract  market  in 
futures  on  the  Morgan  Stanley  Capital 
International  United  Kingdom  Stock 
Index.  The  Director  of  the  Division  of 
Economic  Analysis  ("Division")  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that, 
in  this  instance,  an  additional  period  for 
public  comment  is  warranted. 
date:  Comments  must  be  received  on  or 
before  September  19. 1988. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington.  DC  20581. 
Reference  should  be  made  to  the  CME 
Morgan  Stanley  United  Kingdom  Stock 
Index  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  Shilts,  Division  of  Economic 
Analysis,  Commodity  Fi-tures  Trading 
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Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  (202)  254-7303. 

SUPPLEMENTARY  INFORMATION:  On  May 
19, 1988,  the  Commission  published  in 
the  Federal  Register,  for  a  60-day 
comment  period,  a  notice  of  availabiHty 
of  the  CME's  proposed  terms  and 
conditions  for  the  U.K.  stock  index 
futures  contract  (53  FR  17969).  In  an 
August  12. 1988  letter  to  the 
Commission,  the  CME  requested  that  the 
Commission  republish  the  terms  and 
conditions  of  the  proposed  contract  "so 
that  the  public  and  other  interested 
parties  may  have  a  further  opportunity 
to  comment  on  the  application."  As 
noted,  the  Director  of  the  Division  has 
determined  that,  for  this  proposed 
contract,  an  additional  comment  period 
is  warranted. 

Copies  of  the  terms  and  conditions  of 
the  proposed  futures  contract  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
CME  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  the  CME  in 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb,, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  by  the  specified 
date. 

Issued  in  Washington,  DC.  on  August  30, 
1988. 

Paula  A.  Tosini, 

Director,  Division  of  Economic  Analysis. 
|KR  Doc.  88-20033  Filed  9-1-88;  8:45  am] 

BILUNQ  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Public  Infonnation  Collection 
Requirement  Submitted  to  0MB  for 
Review 

Action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Personnel  Security  Questionnaire 
(Industrial);  DD  Form  49;  and  OMB 
Control  Number  0704-0002. 

Type  of  Request:  Extension. 

Average  Burden  Hours/Minutes  Per 
Response:  1  hour,  30  minutes. 

Frequency  of  Response:  One-time 
basis. 

Number  of  Respondents:  30,000. 

Annual  Burden  Hours:  45,000. 

Annual  Responses:  30,000. 

Needs  and  Uses:  The  Personnel 
Security  Questionnaire  (Industrial),  DD 
Form  49,  is  used  to  obtain  background 
information  for  personnel  security 
investigative  and  evaluate  purposes  in 
order  to  determine  the  security 
eligibility  of  contractor  personnel  for 
assignment  to  a  sensitive  position  and/ 
or  access  to  information  classified  TOP 
SECRET.  The  completed  form  is 
routinely  used  by  the  Defense 
Investigative  Service  to  determine  the 
scope  of  a  personnel  security 
investigative.  It  is  also  used  to  provide 
evaluators  or  adjudicators  with  personal 
history  information  relevant  to 
personnel  security  determinations.  The 
information  contained  in  the  form  may 
also  be  disclosed  to  other  Federal 
agencies  that  are  authorized  under 
specific  statutory  or  Executive  authority 
to  make  personnel  security 
determinations. 

Affected  Public:  Individuals/ 
households. 

Respondents  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Dr.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Timothy  Sprehe  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from,  Ms. 
Rascoe-Harrison,  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204, 


Arlington,  Virginia  22202-4302, 

telephone  (202)  746-0933. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

August  30, 1988. 

[FR  Doc.  88-20065  Filed  9-1-88;  8:45  am] 

BILLING  CODE  SaiO-Ot-M 

National  Guard  Bureau;  Availability  of 
an  Environmental  Impact  Statement 
(EIS) 

agency:  National  Cuard  Bureau.  DoD/ 
Minnesota  Department  of  Military 
Affairs,  DoD. 

ACTION:  Notice  of  availability  of  an 
environmental  impact  statement: 
proposed  mission  expansion/multiple 
construction  at  Camp  Ripley  Army 
National  Guard  Training  Site, 
Minnesota. 

Background 

Camp  Ripley  Army  National  Guard 
Training  Area  is  a  state  owned,  state 
operated,  federally  funded  installation. 
Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Guard  Bureau  and 
Minnesota  Department  of  Military 
Affairs  have,  acting  as  co-lead  agencies, 
prepared  a  Final  Environmental  Impact 
Statement  on  the  proposed  master  plan 
mission  expansion/multiple 
construction  at  Camp  Ripley.  Minnesota. 
On  July  22, 1986,  a  Notice  of  Intent  to 
prepare  an  Environmental  Impact 
Statement  was  published  in  the  Federal 
Register.  A  scoping  meeting  (in 
accordance  with  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  1500-1508))  was  conducted  on  July 
31, 1986,  at  Morrison  County 
Courthouse,  Little  Falls,  Minnesota,  to 
identify  significant  issues  related  to  the 
proposed  master  plan  mission 
expansion/multiple  construction  at 
Camp  Ripley.  A  Draft  EIS  was  prepared 
and  a  Notice  of  Availability  was 
published  in  the  Federal  Register  on 
March  18. 1988.  Public  comments  were 
received  between  March  18. 1988  and 
May  18, 1988.  The  public  hearing  was 
held  at  Camp  Ripley,  Minnesota  on 
April  12. 1988.  Com-ments  and  responses 
are  included  in  the  Final  EIS. 

Action 

The  proposed  action  includes 
renovation  and  rehabilitation  of  existing 
facilities,  construction  of  new  facilities, 
range  improvements,  development  of 
new  ranges,  and  associated  maneuver 
areas,  and  a  potential  for  increased 
training  site  utilization.  The  Final  EIS 
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addresses  direct  and  indirect 
environmental  impacts,  both  beneficial 
and  detrimental.  Environmental  impacts 
addressed  include  those  affecting  air 
quality,  noise,  physical  setting,  natural 
resources,  land  use,  waste  disposal, 
water  resources,  cultural  resources,  and 
social  and  economic  resources. 

In  addition  to  the  proposed  actions, 
three  alternatives  were  considered  in 
the  Final  EIS: 

(a)  No  Action  (Status  Quo). 

(b)  Modification/Alteration  of 
Proposed  Action. 

(c)  Conduct  actions  at  another 
location. 

Document  Availability 

The  identification  of  preferred 
alternatives  in  the  Final  Environmental 
Impact  Statement  does  not  constitute  a 
final  decision.  The  Final  EIS  and  any 
comments  received  will  be  used  by  the 
Army  National  Guard  to  prepare  a 
Record  of  Decision.  Copies  of  the  Final 
EIS  may  be  obtained  from:  Minnesota 
Department  of  Military  Affairs.  ATTN: 
John  F.  Ebert,  Facilities  Management 
Office,  P.O.  Box  348.  Little  Falls, 
Minnesota  56345-0348,  or  telephone 
(612)  632-6631. 
Lewis  D.  Walker, 

Deputy  for  Environment,  Safety,  and 
Occupational  Health  OASA  (I&Lj. 
|FR  Doc.  88-19874  Filed  9-1-88;  8:45  am] 

BIUJNG  CODE  1710-(M-M 


Department  of  the  Army 

Army  Laboratory  Command; 
Availability  of  a  Rechargeable  Li/ 
LiCo02  Electrochemical  Ceil;  Exclusive 
Licensing 

In  accordance  with  37  CFR  404.7 
announcement  is  made  of  the 
availability  of  a  rechargeable  Li/ 
LiCoOj  electrochemical  cell  containing 
an  electrolyte  of  LiAsFs  in 
dimethylcarbonate  mixtures  with 
methylformate  for  exclusive  licensing. 
Inventors  at  the  U.S.  Army  Electronics 
Technology  and  Devices  Laboratory 
(USAET&DL)  have  been  awarded  a 
patent  on  a  new  lithium  rechargeable 
electrochemical  cell  comprising  lithium 
as  the  anode,  the  lithium  intercalating 
compound  Li^CoO?  (o<x<l)  as  the 
cathode,  and  an  electrolyte  of  1  .„  2  mol 
dm'^LiAsFe  in  dimethylcarbonate 
mixtures  with  methylformate  in  which 
the  mass  percent  of  the 
dimethylcarbonate  component  can  vary 
from  25  mass  percent  to  100  percent.  The 
rights  to  this  electrochemical  system 
belong  to  the  United  States  Government. 

The  new  recharspable  electrochemical 
cell  utilizes  an  elp'  trolyte  which 


provides  increased  solvent  stability  with 
both  the  Li  anode  and  LiCoO»  cathode 
over  a  wide  voltage  range  of  —  l.OV  to 
+  5.0V  versus  Li.  The  electrolyte  also 
provides  significantly  improved  cell 
cycle  life  due  to  the  improved  lithium 
plating  efficiency  (>  85%)  of  the  solvent 
mixtures.  The  research  and  development 
of  this  rechargeable  electrochemical  cell 
has  been  completed  such  that  working 
prototypes  have  been  built  and 
successfully  demonstrated.  Prototype 
results  were  obtained  for  button  cells 
(2.3  cm  diameter  x  0.3  cm  thickness) 
cycled  between  4.3V  and  3.5V  at  25°C. 
Nominal  cell  capacities  were  70  mAh  at 
an  average  load  potential  of  3.9V. 
Practical  energy  densities  of  95  Wh/kg 
and  220  Wh/1  have  been  obtained  for 
discharge  rates  up  to  C/6.5  (11  mA). 
High  charging  rates  up  to  2  mA  have 
also  been  demonstrated  without 
dendritic  shorting. 

Under  the  authority  of  Section  11(a)(2) 
of  the  Federal  Technology  Transfer  Act 
of  1986  (Public  Law  99-502)  and  section 
207  of  title  35,  United  States  Code,  the 
Department  of  the  Army  as  represented 
by  USAET&DL  wishes  to  exclusively 
license  rights  to  this  electrochemical 
system  to  a  party  interested  in 
manufacturing  and  selling  a 
rechargeable  Li/LiCoOi  electrochemical 
cell. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Mr.  Edward  J.  Plichta,  U.S.  Army 
Electonics  Technology  and  Devices 
Laboratory,  ATTN:  SLCET-PR,  Fort 
Monmouth,  NJ  07703-5000;  (201)  544- 
2691. 
|ohn  O.  Roach.  II. 

Army  Liaison  Officer  with  the  Federal 
Register. 

[FR  Doc  88-20006  Filed  9-1-88;  8:45  am] 

BILLING  COOE  3710-OS-M 


Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Next  Generation 
Computer  Resources  will  meet  on 
September  22-23, 1988.  The  meeting  will 
be  held  at  the  Hughes  Aircraft 
Company,  Arlington,  VA.  The  meeting 
will  commence  at  8:00  a.m.  and 
terminate  at  5:00  p.m.  on  September  22 
and  23. 1988.  All  sessions  of  the  meeting 
will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  panel  members 
on  computer  resources.  The  agenda  will 
include  discussions  on  Navy  computer 


needs,  submarine  combat  systems, 
government  computer  standards, 
commercial  computer  standards  and 
OSD/Joint  Service  Coordination.  These 
briefings  and  discussions  will  contain 
classified  information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order.  The  classified  and  non- 
classified matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(l)  of  title  5. 
United  States  Code. 

For  further  information  concerning  this 
meeting  contact;  Commander  L.W.  Snyder. 
U.S.  Navy,  Office  of  Naval  Research,  800 
North  Quincy  Street.  Arlington,  VA  22217- 
5000.  Telephone  Number:  (202)  696-4870. 

Dale:  August  30,  1988. 

Jane  M.  Virga, 

Lieutenant.  JAGC,  U.S.  Naval  Reserve. 
Federal  Register  Liaison  Officer. 

[FR  Doc.  88-19974  Filed  9-l-«8;  8:45  am] 

BILUNG  COOE  3aiO-AE-M 


Performance  Review  Board 
Membership 

Pursuant  to  5  U.S.C.  4314lc)(4).  the 
Department  of  the  Navy  (DON) 
announces  the  appointment  of  members 
to  the  DON'S  numerous  Senior 
Executive  Service  (SES)  Performance 
Review  Boards  (PRB's).  The  purpose  of 
the  Boards  is  to  provide  fair  and 
impartial  review  of  the  SES  performance 
appraisals  prepared  by  the  senior 
executive's  immediate  and  second  level 
supervisor;  to  make  recommendations  to 
the  Secretary  of  the  Navy  regarding 
acceptance  or  modification  of  the 
performance  rating,  transfer, 
reassignment,  or  removal  from  the  SES 
of  any  senior  executive  whose 
performance  is  considered  to  be 
unsatisfactory;  and  to  make 
recommendations  for  monetary 
performance  awards.  Composition  of  the 
particular  Boards  will  be  determined  on 
an  ad  hoc  basis  from  among  individuals 
listed  below: 

Ailes,  R.H.  RADM 
Angrist,  E.P.  Mr. 
Ashe,  OR.  Mr. 
Baker,  III,  A.D.  Mr. 
Beach,  C.P.  Mr. 
Bergquist,  K.  The  Honorable 
Blickstein,  I.N.  Mr. 
Calvert,  J.F.  RADM 
Cammack,  E.G.  Mr. 
Campbell,  JR,  W.  Mr. 
Cantrell,  W.H.  RADM 
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Cipriano,  J.R.  Mr. 

Clark.  C.C.  Ms. 

Clark,  C.H.  Mr. 

Clautice,  W.G.  Capt 

Coffev.  K.J.  Dr. 

Coffev.  T.  Dr. 

Collie,  J.D.  Mr. 

Comstock,  E.T.  Mr. 

Conn,  R.H.  The  Honorable 

Costello,  J.N.  Mr. 

Cropsey,  S.  Mr. 

Dairymple,  J.R.  RADM 

Deprete,  A.  Mr. 

Dilworth,  G.  Mr. 

Ditrapani,  A.R.  Mr. 

Dixson,  H.L.  Mr. 

Douk.  R.  Mr. 

Donalson,  E.  Mr. 

Eiistin,  K.E.  Mr. 

Ksau.  A.C.  Capt 

Everett,  D.G.  Mr. 

Faiight  Jr,  T.E.  The  Honorable 

Filipiak.  F.L.  RADM 

Ford,  F.B.  Mr. 

Forssell,  A.G.  Mr. 

Fox,  C.E.  Mr. 

Friichtenicht,  R  RADM 

Gaines,  J.E.  Mr. 

Geiger,  C.G.  Mr. 

Goodman,  R.O.  Mr. 

Gorsey,  C.V.  Mr. 

Grimes,  A.B.  Mr. 

Hallex.  R.A.  Mr. 

Harner,  P.A.  Mr. 

Hathaway,  D.L.  Mr. 

Flavor,  R.L.  Mr. 

Haycock,  T.J.  Mr. 

Hendrickson,  D.  Capt 

Higgins,  M.L.  Mr. 

Hitch.  P.M.  Mr. 

Hoffman,  G.C.  Mr. 

Home.  R.B.  RuJ.T. 

Houley,  W.  Radm 

ilg,  R.P.  Radm 

Johnson,  A.E.  Mr. 

Johnson,  R.V.  Mr. 

Keane,  J.J.  Mr. 

Keightley,  G.  Mr. 

Kinney,  E.T.  Mr. 

Kiss.  R.K.  Mr. 

Knudsen,  R.  Dr. 

Lafande.  R.A.  Dr. 

Leuschner.  R.  Radm 

Lindahl.  VV.H  Mr. 

LufUis,  S.F.  Radm 

Mackinnun.  III.  M.  Radm 

Maialmo,  R.E.  Mr. 

.\iarrhes>!:ii.  M.F.  Mr. 

Marsh,  J.W.  Mr. 

Masciarelii,  J.R.  Mr. 

Matteo.  D.A.  Mr. 

Meletzke,  D.M.  Ms. 

Messpre,  E.  Mr. 

Mooro.  R.M.  Radm 

Moort:,  R.P.  Mr. 

Murphy.  P.M.  Mr, 

.Myatt,  J.M.  Bgen 

McElhaney,  M.K.  Mr, 


McManus,  C.  Mr. 

Nathan,  H.J.  Mr. 

Nemfakos,  C.P.  Mr. 

Nickell,  Jr,  J.R.  Mr, 

O'Connor,  J.J,  Mr. 

Olsen,  M.A.  Ms. 

Panek.  R.L.  Mr. 

Phelps,  F.A.  Mr. 

Pyatt,  E.A.  The  Honorable 

Quast,  H.  Radm 

Rae,  W.G.  Mr. 

Reed,  J.  Mr. 

Renfro,  J.G.  Mr. 

Roark,  Jr,  J.E.  Mr. 

Robinson,  B.B.  Dr. 

Rojas,  R.R.  Mr. 

Roth,  A.J.  Mr. 

Rumpf,  R.L.  Mr. 

Saalfeld,  F.  Dr. 

Sansone,  W.  Mr. 

Saul,  E.L.  Mr. 

Schaefer,  Jr,  W.  Mr. 

Schaeffer,  T.W.  Mr. 

Schneider,  P.A.  Mr. 

Seely,  J.M.  Radm 

Selwyn,  P.  Dr. 

Shaffer,  R.L.  Mr. 

Shepard,  J.J.  Dr. 

Sheridan,  F.L.  Mr. 

Shrader,  J.N.  Mr. 

Silva,  E.A.  Dr. 

Smith,  W.H.  Dr. 

Steele,  R.H.  Mr. 

Sterns,  F.S.  Mr. 

Stratton,  A.M.  Ms. 

Swofford,  F.W.  Mr. 

Tarbell,  W.A.  Mr. 

Taussig,  Jr,  J.K,  Mr. 

Thomas,  R.O.  Mr. 

Tiedgen,  D.W.  Mr. 

Topping,  R.  Radm 

Turnquist,  C.J.  Mr. 

Wagner,  G.F,A.  Capt 

Walsh,  R.M.  Radm 

Weiss,  A.R.  Mr. 

Whalen,  J.R.  Mr. 

Wilcox.  H.J.  Mr. 

Wilgenbusch,  R.  Radm  i 

Willoughby,  W.J.  Mr. 

Wilson,  J.R.  Radm 

Wyant,  F.E.  Mr. 

August  30,  1988. 

Jane  M.  Virga, 

Lieutenant.  JAGC.  U.S.  Naval  Reserve  Federal 
Register  Liaison  Officer. 
(PR  Doc.  86-19975  Filed  9-1-88;  8;45  am] 
BILLING  CODE  3810-AEM-M 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on 
Educational  Research  and 
Improvement;  Meeting 

AGENCY:  National  Advisory  Council  on 

P^ducational  Research  and  improvement. 

Education. 

action:  Full  Council  Meeting  of  the 


National  Advisory  Council  on 
Educational  Research  and  Improvement. 

summary:  This  notice  sets  forth  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  National  Advisory 
Council  on  Educational  Research  and 
Improvement.  This  notice  also  describes 
the  functions  of  the  Council.  Notice  of 
this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

date:  September  26  and  27, 1988. 
ADDRESS:  The  Council  will  meet  on 
September  26  in  the  Conference  Room  of 
Alumni  Memorial  Residence  I,  Johns 
Hopkins  University.  3400  North  Charles 
Street,  Baltimore,  Maryland  21218,  from 
9  a.m.  to  5  p.m.  The  Council  will  meet  on 
September  27  in  the  Board  Room, 
Shriver  Auditorium,  Johns  Hopkins 
University,  from  9  a.m.  to  4  p.m... 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Grace  Lucier,  Executive  Director. 
National  Advisory  Council  on 
Educational  Research  and  Improvement, 
330  C  Street  SW.,  Room  4076, 
Washington,  DC  20202-7579,  (202]  732- 
1205. 

SUPPLEMENTARY  INFORMATION:  The 
Council  is  authorized  by  section  405  of 
the  1972  Education  Amendments,  Pub.  L. 
92-318,  as  amended  by  the  Higher 
Education  Amendments  of  1986  (Pub.  L. 
99-^98,  20  U.S.C.  1221e.  The  Council 
advises  the  President,  the  Secretary  of 
Education,  and  the  Congress  on  policies 
and  activities  carried  out  by  the  Office 
of  Educational  Research  and 
Improvement. 

Meetings  of  the  Council  are  open  to 
the  public.  The  agenda  for  September  26 
includes  briefings  on  the  education  of 
the  talented  and  gifted  by 
administrators  of  the  Center  for  the 
Advancement  of  Academically  Talented 
and  Gifted  Youth,  and  reports  on 
research  and  development  activities  of 
the  Center  for  Research  on  Elementary 
and  Middle  Schools. 

On  September  27  the  Council  will 
formulate  its  recommendations  to  the 
President,  the  Secretary  of  Education 
and  the  Congress,  its  agenda  for  Fiscal 
Year  1989,  and  consider  other  Council 
business. 

Records  are  kept  of  all  Council 
Proceedings  and  are  .-jvailable  for  public 
inspection  at  the  Offir-e  of  the  .National 
Advisory  Council  on  Educational 
Research  and  Improvement,  330  C  Street 
SW.,  Room  4076,  Washington,  DC 
20202-7579,  from  the  hours  of  9  a.m.  to  5 
p.m.  Monday  through  Friday. 
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Dated:  August  30. 1988. 
Mary  Grace  Lucier. 

Executive  Director. 

[FR  Doc.  88-20043  Filed  9-1-88;  8:45  am] 

BIIJ.ING  CODE  4000-01-M 
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National  Council  on  Vocational 
Education;  Public  IMeeting 

agency:  National  Council  on  Vocational 
Education. 

action:  Public  Meeting  of  the  Council. 

summary:  This  notice  set  forth  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  National  Council  on 
Vocational  Education.  It  also  describes 
the  functions  of  the  Council.  Notice  of 
this  meeting  is  required  under  Section 
10(a)  (2)  of  the  Federal  Advisory 
Committee  Act,  and  is  intended  to  notify 
the  general  public  of  its  opportunity  to 
attend. 

DATE  September  23. 1988—9:00  a.m.  to 
4:00  p.m. 

ADDRESS:  Harbor  View  Inn.  28  West 
Cabrillo  Blvd.,  Santa  Barbara.  CA  92101. 
Conference  Room,  (805)  963-0780. 
SUPPLEMENTARY  INFORMATION:  The 

National  Council  on  Vocational 
Education  is  established  under  Section 
104  of  the  Vocational  Education 
Amendments  of  1968.  Pub.  L  90-576. 
The  Council  is  established  to: 

(A)  Advise  the  President,  the 
Congress,  and  the  Secretary  of 
Education  concerning  the  administration 
of,  preparation  of  general  regulations 
for,  and  operation  of,  vocational 
education  programs  supported  with 
assistance  under  this  title; 

(B)  Review  the  administration  and 
operation  of  vocational  education 
programs  under  this  title,  including  the 
effectiveness  of  such  programs  in 
meeting  the  purposes  for  which  they  are 
established  and  operated,  make 
recommendations  with  respect  thereto, 
and  make  annual  reports  of  its  findings 
and  recommendations  (including 
recommendations  for  changes  in  the 
provisions  of  this  title)  to  the  Secretary 
for  transmittal  to  Congress;  and 

(C)  Conduct  independent  evaluations 
of  programs  carried  out  under  this  title 
and  publish  and  distribute  the  results 
thereof. 

Agenda:  The  proposed  agenda  will 
include:  Review  of  the  National 
Awareness  Campaign  and  Council 
Initiatives. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Joyce  Winterton,  Executive  Director, 
330  C  Street  SW.,  Suite  4080, 
Washington,  DC  20202,  (202)  732-1884. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 


public  inspection  at  the  above  address 
from  the  hours  of  9:00  a.m.  to  4:30  p.m. 

Signed  at  Washington.  DC  August  30, 1988. 
)oyce  Winterton, 
Executive  Director. 
(FR  Doc.  88-20069  Filed  9-1-88:  8:45  am) 

BILLING  CODE  MOO-OI-M 


DEPARTMENT  OF  ENERGY 

intent  To  Award  a  Grant  Agreement  to 
CBI  Researcti  Corporation 

agency:  U.S.  Department  of  Energy 
(DOE). 

action:  The  U.S.  DOE  announces  that 
pursuant  to  10  CFR  600.7(b),  it  is 
restricting  eligibility  for  award  of  grant 
number  DE-FG01-88CE26559  for 
construction  and  testing  of  a  laboratory 
scale  ice  slurry  district  cooling  system. 

SUMMARY:  The  U.S.  DOE,  Office  of 
Building  and  Community  Systems, 
Building  Services  Division,  has  prepared 
a  request  to  fund  an  application 
submitted  by  CBI  Research  Corporation. 
This  project  is  one  of  six  projects 
previously  selected  by  a  competitive 
solicitation,  issued  in  1986,  which 
contained  a  provision  for  follow-up  of 
complementary  research.  The  work  to 
be  performed  is  a  modification  and 
expansion  of  the  facility  previously 
constructed.  Storage  and  heat 
exchangers  will  be  added  to  the  test 
facility  to  replicate  a  complete  district 
cooling  system.  The  compressor  and  the 
pump  will  be  replaced  and  a  vessel  used 
in  the  production  process  will  be 
redesigned.  The  pilot  plant  will 
incorporate  the  CBI  direct  freeze  process 
which  efficiently  produces  ice  slurry  by 
directly  contacting  water  with 
refrigerant. 

Eligibility 

Award  of  this  effort  is  being  restricted 
to  CBI  Industries,  Inc.  due  to  the 
following: 

a.  CBI  has  built  a  unique  facility  for 
testing  ice  slurries. 

b.  CBI  has  the  knowledge  and 
expertise  in  the  testing  of  ice  slurries. 

c.  CBI  has  developed  a  unique 
technique,  and  is  the  only  entity  that  can 
produce  ice  through  the  direct  freeze 
process. 

d.  The  proposed  work,  to  test  the 
direct  freeze  process  for  district  cooling 
applications,  is  an  integral  part  of  the 
ice  slurry  testing  completed  under  a 
previous  grant  to  to  this  entity. 

e.  Based  on  our  cost  evaluation,  the 
proposed  work  is  advantageous  to  the 
government.  It  is  estimated  that  CBI  will 
perform  the  research  at  least  cost  to  the 


Government  in  terms  of  funding  and 
time  considerations. 

f.  The  proposed  modification  of  the 
facility  is  complementary  and  consistent 
with  the  advanced  fiuids  program 
objectives. 

The  term  of  this  grant  will  be  for  one 
(1)  year. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rosemarie  Marshall,  MA-453.2,  U.S. 
Department  of  Energy,  Office  of 
Procurement  Operations,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  586-1061. 
Thomas  S.  Keefe, 

Director,  Contract  Operations  Division  "B". 

Office  of  Procurement  Operations. 

[FR  Doc.  88-20068  Filed  9-1-88;  8:45  am] 

BILLING  CODE  MS0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ERS8-558-000  et  al.] 

Niagara  Mohawl(  Power  Corp.  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

August  29, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER88-558-0001 

Take  notice  that  on  August  10, 1988, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  as 
an  initial  rate  schedule,  an  Agreement 
between  Niagara  Mohawk  and  the 
County  of  Orleans  (Public  Body)  dated 
July  21, 1988.  Niagara  Mohawk  proposes 
an  effective  date  of  October  9  for  the 
Agreement. 

This  Agreement  provides  for  Niagara 
Mohawk  to  allow  the  use  of  such 
portions  of  its  electric  system  and 
facilities  as  are  required  for  the  delivery 
of  Preference  Power  to  Eligible 
Customers  of  the  Public  Body.  The 
Public  Body's  agent  purchases  the 
Preference  Power  from  the  Power 
Authority  of  the  State  of  New  York. 

Niagara  Mohawk  states  that  the 
Agreement  is  an  initial  rate  schedule 
because  it  is  a  new  service  to  a  new 
customer.  Niagara  Mohawk  further 
states  that  the  proposed  rate  is  the  rate 
per  kWhr  charged  under  Niagara 
Mohawk's  applicable,  residential  rate 
tariff,  minus  the  cost  of  fuel  included  in 
the  retail  rates,  plus  additional  A&G 
expenses  incurred  by  Niagara  Mohawk 
as  a  result  of  the  services  provided  the 
Agency  under  the  Agreement.  Niagara 
Mohawk  states  that  the  rate  was  arrived 
at  through  arms-length  negotiations 
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between  the  parties,  and  that  the 
proposed  rate  is  intended  to  produce  a 
return  to  Niagara  Mohawk  essentially 
equivalent  to  which  Niagara  Mohawk 
would  have  received  had  it  supplied  at 
its  residential  retail  rates  the  amount  of 
power  delivered  as  Preference  Power. 

Copies  of  this  filing  were  ser\'ed  upon 
the  Public  Service  Commission  of  the 
State  of  New  York  and  the  County  of 
Orleans. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Southern  California  Edison  Company 

[Docket  No.  ER8a-577-000] 

Take  notice  that  on  August  24, 1988, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  a  change  of 
rates  for  transmission  service  as 
embodied  in  Edison's  agreements  with 
the  following  entities  which  reflects  a 
reduction  in  rate  of  return  from  11.24 
percent  to  10.75  percent  and  changes  to 
depreciation  rates  authorized  by  the 
California  Public  Utilities  Commission 
(CPUC)  to  be  made  effective  January  1, 
1988. 

Rate  Schedule  FERC  No. 

1.  City  of  Anaheim— 130. 164. 193.  200, 
204,  208 

2.  City  of  Azusa— 160, 189. 196,  201.  209 

3.  City  of  Banning— 159, 190, 199,  210 

4.  City  of  Colton— 162, 191,  202,  211 

5.  City  of  Riverside— 129, 165, 192, 194. 
198.  205.  212 

6.  City  of  Vernon— 149, 154.7, 172, 195, 
207 

7.  Contract  Rate  TN— FPC  Electric  Tariff 
Original  Volume  No.  1 

Edison  requests  waiver  of  the 
Commission's  prior  notice  requirement 
and  an  effective  date  for  these  rate 
changes  of  January  1. 1988. 

In  addition.  Edison  tendered  for  filing 
exhibits  supporting  changes  in  the 
presently  authorized  filed  rates  for 
transmission  service  under  Rate 
Schedule  FERC  No.  159  (Banning)  and 
200  (Anaheim)  filed  in  Docket  No.  ER87- 
516-000. 

The  presently  authorized  filed  rates 
for  Rate  Schedule  FERC  No.  159  did  not 
contain  the  Vincent  Point  of  Receipt, 
and  Rate  Schedule  FERC  No.  200  was 
calculated  using  a  230  kV  path  instead 
of  a  new  500  kV  path. 

Edison  requests  waiver  of  the 
Commission's  prior  notice  requirement 
and  an  effective  date  retroactive  to 
January  1. 1987.  for  the  correction  of 
Rate  Schedule  FERC  No.  159  and  an 
effective  date  retroactive  to  July  1. 1987. 
for  the  correction  of  Rate  Schedule 
FERC  No.  200. 

In  addition.  Edison  placed  into 
operation  the  Devers- Valley-Serrano  500 


kV  T/L  and  related  500  kV  facilities  on 
July  22, 1987,  which  provides  a  new  path 
for  both  Anaheim's  and  Azusa's  nonfirm 
energy  purchases  from  Palo  Verde 
switchyard  to  their  respective  points  of 
delivery. 

Edison  requests  waiver  of  the 
Commissions  prior  notice  requirements 
and  tenders  for  filing  the  revised  ITS 
rates  FERC  Nos.  130  and  160  with  an 
effective  date  retroactive  to  July  1, 1988. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lots  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  88-20036  Filed  9-1-B8:  8;45  am] 

BILLING  CODE  6717-01-M 


Application  Filed  With  the 
Commission;  August  30, 1988 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Filing:  Transfer  of  License, 

b.  Project  No.:  1986-002. 

c.  Date  Filed:  August  19, 1988. 

d.  Applicants:  CP  National 
Corporation  and  Oregon  Trail  Electric 
Consumers  Cooperative,  Inc. 

e.  Name  of  Project:  Rock  Creek 
Project. 

/  Location:  On  Rock  Creek,  in  Baker 
County,  Oregon.  The  project  occupies 
lands  of  the  United  States  within  the 
Whitman  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contacts: 


BEST  COPY  AVAILABLE 


William  J.  Madden,  Jr.,  Esq..  Donald  K. 

Dankner,  Esq.;  Bishop,  Cook.  Purcell  & 

Reynolds,  1400  L  Street,  NW.. 

Washington,  DC.  20005-3502:  (202) 

371-5700 
Henry  Lorenzen,  Corey.  Byler.  Rew, 

Lorenzen  &  Hojem.  P.O.  Box  218, 

Pendleton,  OR  97801,  (503)  276-3331 

/.  FERC  Contact:  Thomas  Dean,  (202) 
376-9562. 

j.  Comment  Date:  September  16, 1988. 

k.  Description  of  Application:  CP 
National  Corporation  (transferor) 
proposed  to  transfer  its  license  issued 
on  June  26, 1951,  to  Oregon  Trail  Electric 
Consumers  Cooperative.  Inc. 
(transferee)  in  order  to  sell  all  of  its 
electric  properties  located  in  Oregon  to 
the  transferee.  The  transferee  is  a 
cooperative  organized  pursuant  to  the 
provisions  of  the  Oregon  Cooperative 
Corporation  Act. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  &  C 
(except  for  notice  of  intent  to  file 
competing  apphcation  and  competing 
application  filings,  which  are  not 
applicable  to  transfer  of  license 
applications). 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments.  A  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rule  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMME.NTS," 
"RECOMMENDATIONS  FOR  THE 
TERMS  AND  CONDITIONS  "  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPLICATION."  "COMPETING 
APPLICATIONS,"  "PROTESTS "  or 
"MOTION  TO  I.NTERVENE."  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  the  Secretary.  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to:  the  Director,  Division  or  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
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Commissinn.  Room  204-RB,  at  the  above 
address.  A  copy  of  any  notice  of  intent, 
competing  application,  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 
Lois  D.  Cashell 
Acting  Secretary. 

|FR  Doc.  88-20035  Filed  9-1-88;  8:45) 
nujNG  CODE  6717-01-M 


[Docket  Nos.  CP8a-692-000  et  al.] 

Trunkline  LNG  Co.  et  al.;  Natural  Gas 
Certificate  Filings 

August  30. 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Trunkline  LNG  Company 

(Doci^et  No.  CP88-692-0001 

Take  notice  that  on  August  18, 1988, 
Trunkline  LNG  Company  (TLC),  P.  O. 
Box  1642,  Houston,  Texas  77251-1642, 
filed  in  Docket  No.  CP88-€92-000  an 
application  pursuant  to  Section  7(c]  of 
the  Natural  Gas  Act  for  authorization  to 
amend  its  certificate  of  public 
convenience  and  necessary  to  reflect 
TLC's  proposed  release  of 
approximately  51  acres  of  land  leased 
by  TLC,  which  constitutes  part  of  the 
buffer  areas  adjacent  to  the  site  of  TLC's 
LNG  terminal  facilities  at  Lake  Charles, 
Louisiana,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
commission  and  open  to  public 
inspection. 

TLC  states  that  the  agreement  for 
leases  of  such  acreage  provides  for 
restrictions  on  use  of  the  land  consistent 
with  the  current  safety  regulations  of  the 
Department  of  Transportation.  TLC 
further  states  that  it  is  intended  that  the 
subject  land  will  be  used  to  relocate  or 
expand  the  storage  area  and  railroad 
right-of-way  for  an  existing,  adjacent, 
cargo  handling  operation,  Trailer 
Maritime  Transport  Corporation,  to 
facilitate  commencement  of  construction 
of  facilities  to  provide  a  new  home  post 
for  several  United  States  Navy  vessels. 

No  construction  of  facilities  or  change 
of  facilities  or  ojjeration  is  proposed  by 
TLC  herein.  Upon  effectuation  of  this 
release,  TLC  will  receive  a  pro-rata 
refund  of  its  lump-sum  payment,  which 
will  be  approximately  $175,000. 

Comment  date:  September  20, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Gas  Gatherinj;  Corporation 

(Docket  No.  CP88-707-0001 

Take  notice  that  on  August  22, 1988, 
Gas  Gathering  Corporation  (GGC),  Post 
Office  Box  519,  Hammond,  Louisiana 


70404,  filed  in  Docket  No.  CP88-707-000 
an  application  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a 
transportation  service  for 
Transcontinential  Gas  Pipe  Line 
Corporation  (Transco)  in  Louisiana,  all 
as  more  fully  set  forth  in  tho  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

GGC  states  that  the  service,  which 
was  authorized  by  the  Commission  in 
Docket  No.  CP82-203,  is  no  longer 
required  because  the  wells  supplying  the 
natural  gas  being  transported  have  been 
plugged  and  abandoned.  GGC  explains 
that  it  was  notified  on  September  3, 
1987,  by  Bintliff  Properties,  the  producer, 
that  the  wells  had  ceased  to  produce 
gas.  It  is  stated  that  no  customers  would 
have  their  service  terminated  as  a  result 
of  the  proposed  abandonment  and  that 
the  impact  on  Transco  would  be  a  direct 
function  of  the  loss  of  production 
sources  due  to  depletion. 

Common  date:  September  20, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Midwestern  Gas  Transmission 
Company 

[Docket  No.  CPe8-6g6-000] 

Take  notice  that  on  August  18, 1988. 
Midwestern  Gas  Transmission 
Company  (Midwestern),  P.O.  Box  2511, 
Houston,  Texas  77252-2511,  filed  in 
Docket  No.  CP88-696-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  to  transport 
natural  gas  on  behalf  of  Loutex  Energy, 
Inc.  (Loutex).  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Midwestern  requests  authorization  to 
transport  on  behalf  of  Loutex,  on  an 
interruptible  basis,  up  to  120,000  dt 
equivalent  of  natural  gas  per  day. 
Midwestern,  it  is  said,  would  receive 
such  gas  at  the  United  States-Canadian 
border  at  Emerson,  Manitoba,  and 
redeliver  gas  to  Loutex  at  Midwestem's 
interconnection  with  ANR  Pipeline 
Company  near  Marshfield,  Wisconsin. 

For  this  transportation  service. 
Midwestern  represents  that  it  would 
charge  Loutex  a  transportation  rate  as 
set  forth  in  Midwestem's  rate  schedule 
IT-2. 

Midwestern  avers  that  the 
transportation  agreement  would  remain 
in  force  for  a  primary  term  of  two  years 
from  the  date  of  initial  deliveries,  and 
year  to  year  thereafter  unless  and  until 
terminated  by  either  party  giving  proper 
notice. 


Comment  date:  September  20. 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commisison  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  O.  Cashell. 
,4  cf//?^  secretory. 
[FR  Doc.  88-20037  Filed  9-1-88;  8:45  am] 

BILLING  CODE  »^\7-0^-^» 


(Docket  No.  TM88- 1-1 5-000] 

Mid  Louisiana  Gas  Co^  Proposed 
Ctiange  of  Rates 

August  29.  1988. 

Take  notice  that  Mid  Louisiana  Gas 
Company  (Mid  Louisiana)  on  August  24, 
1988,  tendered  for  filing  as  part  of  First 
Revised  Volume  No.  1  of  its  FERC  Gas 


T\  'l'\:S    \"'.:^'^  Tpl' 
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Tariff  the  following  Tariff  Sheets  to 
become  effective  October  1, 1988: 

Superseding 

Sixty-Fifth  Revised  Sheet  No.  3a 
Substitute 

Sixty-Fourth  Revised  Sheet  No.  3a 
Fifth  Revised  Sheet  No.  3a.l 
Substitute 

Fourth  Revised  Sheet  No.  3a.l 

Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  Sixty-Fifth  Revised  Sheet 
No.  3a  and  Fifth  Revised  Sheet  No.  3a.l 
is  to  reflect  the  collection  of  the  Annual 
Charges  imposed  by  Section  382  of  the 
Commission's  Regulations. 

Mid  Louisiana  states  this  filing  is  in 
accordance  with  section  22  of  Mid 
Louisiana's  FERC  Gas  Tariff.  Copies  of 
this  filing  have  been  mailed  to  Mid 
Louisiana's  Jurisdictional  Customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  of 
protests  should  be  filed  on  or  before 
September  6, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-20038  Filed  9-l-«8;  8:45  am] 

BIUJN6  COOe  6717-01-M 

(Docket  No.  RP88-163-001] 

South  Georgia  Natural  Gas  Co.; 
Proposed  Changes  to  FERC  Gas  Tariff 

August  30.  1988. 

Take  notice  that  on  August  25, 1988, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  the 
following  original  and  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  with  a  proposed 
effective  date  of  June  1, 1988: 
Substitute  First  Revised  Sheet  No.  31A 
Substitute  Seventh  Revised  Sheet  No.  32 
Substitute  First  Revised  Sheet  No.  32A 
Substitute  Second  Revised  Sheet  No. 

32B 
Substitute  Original  Sheet  No.  34.2 


Original  Sheet  No.  34.3 

South  Georgia  states  that  the 
proposed  tariff  sheets  reflect  certain 
changes  to  the  Purchased  Gas 
Adjustment  (PGA)  clause  of  South 
Georgia's  tariff  as  agreed  at  the 
technical  conference  held  on  August  10, 
1988  in  Docket  No.  RP88-163. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers, 
interested  parties  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  Sept.  6, 1988.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-20039  Filed  9-1-68:  8:45  am) 

BnjJNQ  COOE  6717-01-M 

[Docket  No.  RP88-180-002] 

Trunkline  Gas  Co.;  Compliance  Filing 

August  30, 1988. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  August  24, 
1988,  tendered  for  filing  certain  revised 
tariff  sheets.  The  proposed  effective 
date  of  these  revised  tariff  sheets  is 
December  1, 1988. 

Trunkline  states  that  on  May  31, 1988, 
it  filed  a  general  rate  application  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  in  Docket 
No.  RP88-180-000.  On  June  30, 1988  the 
Commission  issued  an  Order  "Accepting 
and  Suspending  Tariff  Sheets  Subject  to 
Refund  and  Conditions  and  Establishing 
Hearing  Procedures  (Order)."  Ordering 
Paragraph  (G)  of  that  Order  permits 
Trunkline's  firm  sales  and  firm 
transportation  customers,  if  they  choose, 
to  submit  D-2  nominations  to  Trunkline. 

Trunkline  states  that  the  Order 
imposed  a  D-2  nomination  process  in 
part  because  the  same  had  been 
required  in  connection  with  other 
pipeline  rate  filings.  However,  that 
Order  failed  to  include  reference  to 


overrrun  charge  provisions  for  use  of  the 
system  in  excess  of  D-2  nomination,  as 
had  been  imposed  in  other  cases  in 
which  this  process  has  been 
implemented.  Trunkline's  existing  tariff 
has  no  provision  for  use  of  the  system 
by  customers  above  the  level  of  E)-2 
nominations.  The  Commission  has  found 
that  such  overrun  charge  provisions  are 
necessary  in  order  to  provide  an 
incentive  to  prevent  undemominations 
by  customers.  Without  such  provisions, 
uncontrolled  and  inappropriate  cost- 
shifting  may  eventuate.  Trunkline  states 
that  in  order  to  correct  this  deficiency 
the  revised  tariff  sheets  include  the  D-2 
overrun  tariff  provisions  form  firm  sales 
and  firm  transportaion  customers  made 
necessary  as  a  result  of  the  imposition 
of  a  D-2  nomination  process  pursuant  to 
the  Order  issued  in  Docket  No.  RP8&- 
180-000. 

Trunkline  further  states  that  in  order 
to  provide  its  firm  sales  and  firm 
transportation  customers  time  to 
consider  the  effect  of  these  tariff 
provisions  on  their  nominations  under 
the  suspension  order  in  Docket  No. 
RP8e-18O-O00,  Trunkline  respectfully 
requests  a  thirty  (30)  days  extension  of 
time  for  its  customers  to  submit  their  D- 
2  nominations  and  for  Trunkline  to  file 
to  reflect  these  new  D-2  nominations  in 
the  rates  filed  in  Docket  No.  RP88-180- 
000. 

Trunkline  states  that  copies  of  its 
filing  have  been  served  on  all  parties, 
jurisdictional  customers  and  appropriate 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  6, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-20040  Filed  »-l-«8:  8:45  am] 

BILUNQ  CODE  (717^)1-11 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-3437-2] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  15, 1988  througii 
August  19, 1988  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5074.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs]  was  pubhshed  in  the  Federal 
Register  dated  April  22, 1988  (53  FR 
13318). 

DRAFT  EISs 

ERP  No.  D-NPS-L61096-AK,  Rating 
LO.  Cape  Krusenstem  National 
Monument,  Wilderness 
Recommendations,  Designation  or 
Nondesignation,  AK.  summary:  EPA  has 
no  objections  to  the  proposed  action. 

ERP  No.  D-NPS-L61176-AK.  Rating 
LO,  Glacier  Bay  National  Park  and 
Preserve,  Wilderness  Recommendations, 
Designation  or  Nondesignation,  AK. 
SUMMARY  EPA  has  no  objections  to  the 
proposed  action  as  described. 

ERP  No.  D-NPS-L61177-AK.  Rating 
LO,  Aniakchak  National  Monument  and 
I*reserve,  Wilderness  Recommendations, 
Designation  or  Nondesignation,  AK. 
SUMMARY  EPA  has  no  objections  to  the 
proposed  action. 

ERP  No.  D-NPS-L61178-AK,  Rating 
LO,  Kobuk  Valley  National  Park. 
Wilderness  Recommendations, 
Designation  or  Nondesignation,  AK. 
SUMMARY  EPA  has  no  objections  to  the 
proposed  action  as  described  in  this 
document. 

ERP  No.  D-NPS-L61179-AK,  Rating 
LO,  Katmai  National  Park  and  Preserve, 
Wilderness  Recommendations, 
Designation  or  Nondesignation,  Ak. 
SUMMARY  EPA  has  no  objections  to  the 
proposed  action  as  described  in  this 
document. 

ERP  No.  D-NPS-L61180-AK,  Rating 
LO,  Denali  National  Park  and  Preserve. 
Wilderness  Recommendations, 
Designation  or  Nondesignation,  AK. 
SUMMARY  EPA  has  no  objections  to  the 
proposed  action  as  described. 

Final  EISs 

ERP  No.  FS-FHW-E40174-SC.  Mark 
Clark  Expre8»way/I-526  Construction 
Project,  I-526/Cooper  River  Bridge 
Crossing,  Fog  Hazard  Alternate 


Mitigation  Measures.  Funding,  Berkeley 
and  Charleston  Counties,  SC.  SUMMARY 
EPA  has  no  objections  to  this  project. 

ERP  No.  FS-FHW-E40174-SC,  Mark 
Clark  Expres8way/I-526  Construction 
Project,  I-526/Cooper  River  Bridge 
Crossing,  Fog  Hazard  Alternate 
Mitigation  Measures,  Funding,  Berkeley 
and  Charleston  Counties,  SC.  SUMMARY 
EPA  has  no  objections  to  this  project. 

ERP  No.  F-FHW-L40152-WA,  1-405 
Construction,  South  Renton  Interchange 
to  Sunset  Interchange.  Funding  and 
Section  10  Permit,  City  of  Renton.  JCing 
County,  WA.  summary  EPA  has  no 
objections  to  the  project. 

ERP  No.  F-FHW-L51012-OR,  Airport 
Way  Widening  and  Extension,  1-205  to 
1-84,  Funding,  Multnomah  County,  OR. 
SUMMARY  EPA  has  no  objections  to  the 
project  as  described  in  this  document. 

ERP  No.  F-FRC-L0504&-WA,  Rock 
Island  Hydroelectric  Project  No.  943, 
Operating  License  Renewal,  Columbia 
River,  Chelan  County,  WA.  SUMMARY 
Review  of  the  final  EIS  has  been 
completed  and  the  project  found  to  be 
satisfactory.  No  formal  comments  were 
sent  to  the  agency. 

Dated:  August  30, 1988. 
Richard  E.  Sanderson. 
Director,  Office  of  Federal  Activities. 
[FR  Doc.  88-20070  Filed  9-1-88:  8:45  am) 
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Environmental  Impact  Statements; 
Availal>illty 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5076  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  August  22. 1988 
Through  August  26, 1988  Pursuant  to  409 
CFR  1506.9. 

EIS  No.  880275,  Draft,  FHW.  VA, 
George  P.  Colemen  Bridge  Traffic 
Congestion  Alleviation,  York  River 
Crossing  Study,  Section  10  and  404 
Permits,  Coast  Guard  Permits  and 
Funding,  York  and  Glocester  Counties, 
VA.  Due:  October  17, 1988,  Contact: 
James  M.  Tumlin  (804)  771-2371. 

EIS  No.  880276,  Draft,  BLM,  AK,  Fort 
Greely  Maneuver  Area  and  Air  Drop 
Zone,  Resource  Management  Plan  for 
Nonmilitary  Uses,  AK,  Due:  December  1, 
1988.  Contact:  Jim  Ducker  (907)  271-5595. 

EIS  No.  880277.  Draft,  BLM.  AK.  Fort 
Wainwright  Maneuver  Area,  Resource 
Management  Plan  for  Nonmilitary  Uses, 
AK,  Due:  December  1, 1988,  Contact:  Jim 
Ducker  (907)  271-5595. 

EIS  No.  880278.  LDraft,  SFW.  AK. 
Alaska  National  Wildlife  Refuges 
Native  Owened  Inholdings  Acquisition 


in  Exchange  for  Limited  Oil  and  Gas 
Interest  in  the  Coastal  Plain  of  the 
Arctic  National  Wildlife  Refuge,  AK. 
Due:  October  17, 1988,  Contact:  Ann 
Rappoport  (907)  78ft-3399. 

EIS  No.  880279,  Final,  AFS,  CA, 
Plumas  National  Forest  Land  and 
Resource  Management  Plan, 
Implementation,  Plumas,  Lassen,  Butte. 
Sierra  and  Yuba  Counties,  CA,  Due: 
October  3, 1988,  Contact:  Mary  J. 
Coulomber  (916)  283-2050. 

EIS  No.  880280,  Final.  MMS,  MXG,  AL. 
MS,  TX.  LA.  1989  Central  and  Western 
Planning  Areas  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS)  Oil  and  Gas 
Sales  No.  118  and  122,  Lease  Offerings 
offshore  the  coast  of  Alabama. 
Mississippi,  Louisiana  and  Texas,  Due: 
October  3, 1988,  Contact:  Jesse  L.  Hunt 
(504)  736-0557. 

EIS  No.  880281.  Final.  USA,  MN.  Camp 
Ripley  Army  National  Guard  Training 
Site,  Mission  Expeinsion  and  Multiple 
Construction.  Implementation.  Morrison 
County.  MN.  Due:  October  3, 1988, 
Contact:  Joh  F.  Ebert  (612)  632-6631. 

EIS  No.  880282,  Final.  GSA,  CA. 
Oakland  Federal  Building  Construction, 
Approval,  Alameda  County,  CA,  Due: 
October  3. 1988,  Contact:  Ken  Schreiber 
(415)  974-7624. 

EIS  No.  880283,  Final,  UAF,  AZ,  Sells 
Military  Operations  Area /Air  Traffic 
Control  Assigned  Airspace,  Supersonic 
Flight  Operations  Overlying  Tohono 
O'Odham  Indian  Reservation  and  Organ 
Pipe  Cactus  National  Monument, 
Continuation,  Pima  County,  AZ,  Due: 
October  3, 19B8.  Contact:  Michael 
Reardon  (804)  764-4430. 

EIS  No.  880284,  Draft,  DOE,  AZ,  CO, 
IL  MI,  NC,  TN,  TX,  Superconducting 
Super  Collider  Construction  and 
Operation,  Site  Selection,  Arizona, 
Colorado,  Illinois.  Michigan.  North 
Carolina,  Tennessee  and  Texas,  Due: 
October  17, 1988,  Contact:  Dr.  Wilmot 
Hess  (301)  353-6570. 

Dated:  August  30, 1988. 
Richard  E.  Sanderson, 
Director.  Office  of  Federal  Activities. 
[FR  Doc.  88-20071  Filed  9-l-«8;  8:45  am) 
BiLUNO  cooE  asao-so-M 
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National  Advisory  Council  for 
Environmental  Technology  Transfer, 
Open  Meeting 

Under  Pub.  L.  92463  (the  Federal 
Advisory  Committee  Act),  EPA  gives 
notice  of  the  first  meeting  of  the 
National  Advisory  Council  for 
Environmental  Technology  Transfer 
(NACETT)  on  September  22. 1988,  at 


Federal  Register  /  Vol.  53.  No.  171  /  Friday.  September  2.  1988  /  Notices 34149 


9:00  a.m.  at  the  Board  Room  of  the 
American  Institute  of  Architects,  1735 
Nftw  York  Avenue.  NW.,  Washington, 
DC  20006. 

The  agenda  for  the  first  meeting  of 
NACETT  will  include  discussions  on  the 
following  topics: 

1.  What  is  technology  transfer  in  the 
context  of  business  and  industry,  education 
and  government  and  how  does  it  differ  from 
technology  transfer  in  the  process  of 
achieving  environmental  goals? 

2.  What  should  EPA  and  involved 
communities  do  to  assure  that  environmental 
educational  and  training  programs  will 
adequately  transfer  up-to-date  management 
practices  and  technical  expertise  to  current 
and  future  envirorunental  managers? 

3.  What  steps  should  be  taken  to  promote 
public  and  private  investment  in  the 
development  and  demonstration  of  new  and 
better  environmental  technologies,  steps  that 
will  both  smooth  and  facilitate  the  evaluation 
of  new  technologies  (e.g.,  easing  permitting 
processes,  providing  better  environmental 
data  for  better  forecasting)  and  provide 
methods  to  support  early  investment? 

4.  What  approaches  to  technology  transfer 
will  best  extend  environmental  awareness 
and  results  internationally? 

Members  of  the  public  wishing  to 
make  comments  are  invited  to  submit 
them  in  writing  to  R.  Thomas  Parker, 
Designated  Federal  Official  for 
NACETT,  by  September  19. 1988.  Please 
send  comments  to  R.  Thomas  Parker  (A- 
101  F6),  EPA,  499  South  Capitol  Street, 
SW.,  Washington.  DC  20460. 

The  meeting  will  be  open  to  the 
public.  Additional  information  on  the 
meeting  may  be  obtained  from  R. 
Thomas  Parker  by  writing  to  the  above 
address  or  by  calling  Mr.  Parker  at  475- 
9741. 

Date:  August  29. 1988. 

Roberi  S.  Cafaill, 

Associate  Administrator  for  Regional 
Operations. 

[FR  Doc.  88-20003  Filed  9-1-88;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

August  25. 1986. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act,  as  amended 
(44U.S.C.  3501e<seg.). 

Copies  of  the  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  (202)  857-3800,  2100  M  Street 


NW.,  Suite  140,  Washington,  DC  20037. 
For  further  information  on  these 
submissions  contact  Jerry  Cowden, 
Federal  Communications  Commission, 
(202)  632-7513.  Persons  wishing  to 
comment  on  these  information 
collections  should  contact  Eyvette 
Flynn.  Office  of  Management  and 
Budget.  Room  3235  NEOB,  Washington, 
DC  20503,  (202)  395-3785. 

OMB  Number  3060-0004 

Title:  Sections  1.1307, 1.1308,  and 
1.1311 — Environmental  Information 
Collection  Requirements. 

Action:  Revision. 

Respondents:  Individuals  or  households, 
state  or  local  governments,  businesses 
(including  small  businesses],  and  non- 
profit institutions. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  1.154 
Responses;  2,423  Hours,  2.1  hours 
each. 

Needs  and  Uses:  In  fulfilling  its 
obligation  under  the  National 
Environmental  Policy  Act,  the 
Commission  collects  environmental 
information  from  applicants  whose 
proposals  to  construct  or  modify 
communications  facilities  may  have  a 
significant  environmental  impact. 

OMB  Number:  None 

Title:  Sections  76.94,  76.155,  76.157,  and 
76.159 — Syndicated  Exclusivity  and 
Network  Non-duplication. 

Action:  New  collection. 

Respondents:  Businesses. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  864,675 
Responses;  137,483  Hours,  10  minutes 
each. 

Needs  and  Uses:  Notifications  by 
television  stations  and  program 
suppliers  will  provide  cable  systems 
with  information  on  programs  for 
which  they  have  syndicated 
exclusivity/network  non-duplication 
rights.  The  data  provided  to  cable 
systems  by  television  stations  will  be 
used  to  determine  when  programs 
subject  to  deletion  will  be  aired,  so 
that  cable  systems  can  delete  carriage 
of  signal  at  appropriate  time. 

H.  Walker  Feaster  III. 

Acting  Secretary. 

[FR  Doc.  88-19973  Rled  9-1-88;  8:45  am] 
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Privacy  Act  of  1974;  Notice  of  Systems 
of  Records 

agency:  Federal  Communications 
Commission  (FCC). 
action:  Notices  of  systems  of  records: 
proposed  new  systems  of  records; 


altered  systems  of  records;  deletion  of 
systems  of  records. 

SUMMARY:  This  notice  meets  the 
requirement  of  the  Privacy  Act  of  1974 
regarding  the  publication  of  an  agency's 
notice  of  systems  of  records.  It 
documents  minor  administrative 
changes  to  FCC's  inventory  of  systems 
of  records,  proposes  major  alterations  to 
three  existing  systems,  proposes  to 
establish  two  new  systems  of  records, 
proposes  revision  of  a  system  by 
combining  two  existing  systems  and 
deleting  one  redundant  system  notice, 
and  deletes  those  systems  which  no 
longer  exist  or  which  are  not  systems  of 
records  under  the  Privacy  Act.  Also,  this 
document  establishes  certain  blanket 
routine  uses  which  may  be  made  of  the 
information  in  FCC's  systems  of  records. 
Proposals  in  this  notice  are  written  in 
the  present,  rather  than  the  future  tense, 
to  avoid  imnecessary  expenditure  of 
public  funds  to  republish  it.  unless  FCC 
receives  comments  which  make 
republication  necessary. 

DATES:  Written  comments  on  the 
proposed  changes  should  be  received  by 
October  3. 1988.  All  proposals  shall  be 
effective  after  this  date,  except  for  new/ 
altered  systems,  unless  FCC  receives 
comments  that  would  require  a  contrary 
determination.  A  longer  comment  and 
review  period  will  be  required  for  the 
two  new  systems  of  records  described  in 
"SUPPLEMENTARY  INFORMATION"  below. 
As  required  by  5  U.S.C.  552a(o]  of  the 
Privacy  Act,  FCC  submitted  reports  of 
new  and  altered  systems  to  the 
Congress  and  to  the  Office  of 
Management  and  Budget  (OMB)  on 
August  29, 1988.  The  new  systems  of 
records,  including  routine  uses,  will 
become  effective  60  days  from 
publication  unless  FCC  receives 
comments  which  would  require  a 
contrary  determination.  For  the  three 
altered  systems  proposed  below.  FCC  is 
requesting  a  waiver  from  OMB  of  its  60- 
day  advance  review  p>eriod.  If  OMB 
grants  the  waivers,  the  proposed  altered 
systems  will  be  effective  30  days  from 
publication,  unless  FCC  receives 
comments  which  would  require  a 
contrary  determination. 

ADDRESS:  Comments  should  be  mailed 
to  Terry  D.  Johnson,  Privacy  Act  Officer, 
Information  Resources  Branch,  Room 
416,  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554.  Written 
comments  will  be  available  for 
inspection  at  the  above  address 
between  9:00  a.m.  and  4:00  p.m..  Monday 
through  Friday. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Terry  D.  Johnson,  Privacy  Act  Officer, 
Information  Resources  Branch,  Room 
416,  Federal  Communications 
Commission,  1919  M  Street  NW.. 
Washington,  DC  20554,  (202)  632-7513. 

SUPPLEMENTARY  INFORMATION:  As 

required  by  the  Privacy  Act  of  1974.  5 
U.S.C.  552a(e)(4),  this  document  sets 
forth  notice  of  the  existence  and 
character  of  the  systems  of  records 
maintained  by  the  FCC.  This  agency 
previously  gave  complete  notice  of  its 
systems  of  records  by  publication  in  the 
Federal  Register  on  December  30. 1981, 
46  FR  63108.  This  notice  is  a  summary  of 
more  detailed  information  which  may  be 
viewed  at  the  location  and  hours  given 
in  the  "ADDRESS"  section  above. 

PREFATORY  STATEMENT 

Minor  Corrections  and  Changes: 

This  document  corrects  minor 
typographical  or  editorial  errors  and 
reflects  minor  administrative  changes 
such  as  to  organization  names,  location 
of  the  records,  and  records  disposition 
instructions  which  appeared  in  the  last 
complete  publication  of  FCC's  system 
notices  at  46  FR  63108,  December  30. 
1981.  Existing  routine  uses  for  some 
systems  have  been  editorially  improved 
to  clarify  the  purposes  and  compatible 
uses  of  the  system.  Where  minor 
stylistic  differences  occur,  routine  uses 
have  been  made  editorially  uniform  by 
making  reference  to  the  Blanket  routine 
uses  listed  below.  None  of  these 
typographical,  editorial,  or 
administrative  changes  alter  the 
purposes  for  which  the  systems  were 
created,  nor  do  they  meet  other  criteria 
which  would  require  an  Altered  System 
report  under  the  Privacy  Act  and  OMB 
Circular  No.  A-130. 

Revision  of  a  System  by  Combining  Two 
Existing  Systems: 

FCC  is  revising  FCC/OMD-2  and 
deleting  FCC/Central-3,  in  order  to 
combine  two  existing  systems  of  records 
into  one  composite  notice.  The 
composite  notice,  published  in  its 
entirety  below,  is  titled  "FCC/OMD-2, 
Labor  and  Employee  Relations  Case 
Files"  and  supersedes  the  previous 
notice  "Employee  Relations  Case  File" 
published  in  the  Federal  Register  on 
December  30, 1981.  46  FR  63108.  "FCC/ 
Central-3,  Grievance  Records"  which 
last  appeared  in  the  same  December  30, 
1981  system  notice,  is  combined  into  the 
composite  "FCC/OMD-2"  notice 
published  below.  FCC/Central-3  is 
hereby  deleted  from  the  FCC  inventory 
of  Privacy  Act  system  of  records 
notices. 


The  combining  of  the  record  systems 
reflects  a  change  in  the  actual  manner  in 
which  the  records  were  formerly 
maintained.  The  change  does  not  alter 
the  purposes  of  the  system,  nor  does  it 
create  increased  access  to  it. 

Seven  new  compatible  routine  use 
disclosures  are  being  applied  to  the 
Labor  and  Employee  Relations  Case 
Files.  Also,  six  other  compatible  routine 
use  disclosures  formerly  applicable  to 
FCC/Central-3  are  being  applied  to 
Labor  and  Employee  Relations  Case 
Files. 

Altered  Systems  of  Records: 

Three  systems  of  records  are  being 
substantially  revised.  As  required  by  the 
Privacy  Act  and  OMB  Circular  No.  A- 
130.  Altered  System  Reports  for  these 
systems  were  submitted  on  August  29. 
1988  to  the  Office  of  Management  and 
Budget,  the  President  of  the  Senate,  and 
the  Speaker  of  the  House  for  the 
following  three  systems.  Because  these 
altered  systems  are  existing  systems 
necessary  for  the  conduct  of  internal 
security  programs,  regulatory 
enforcement  activity,  and  committee 
management,  we  have  requested  the 
Office  of  Management  and  Budget  to 
waive  the  60-day  advance  review  period 
for  all  three.  All  new  and  revised  text 
for  altered  systems  is  printed  in  italics 
in  each  individual  system  notice  below. 
The  proposed  modifications  are  as 
follows: 

1.  For  FCC/Central-6.  Personnel 
Investigation  Records,  the  categories  of 
records  included  in  the  system  is 
expanded  to  include,  in  some  instances, 
photographs  of  the  subject  individual. 

2.  For  FCC/FOB-2,  Violators  File  (on 
individual  subjects  of  FCC  field 
enforcement  actions),  a  new  intra- 
agency  use  is  added  which  permits  the 
forwarding  of  limited  information  via  an 
automated  database  to  the  central 
computer  facility  and  field  facilities. 
This  use  is  compatible  with  the  original 
purpose  of  the  records.  Because  this 
modification  constitutes  a  change  in 
computer  configuration,  the  FCC  is 
establishing  safeguards  to  counteract 
the  increased  potential  for  unauthorized 
access  to  the  system. 

3.  FCC/OMD-3.  National  Industry 
Advisory  Committee  Membership  File, 
is  renamed  "Federal  Advisory 
Committee  Membership  File"  and  the 
categories  of  individuals  covered  by  the 
system  are  expanded  to  include 
members  of  all  advisory  committees 
sponsored  or  co-sponsored  by  FCC.  The 
expansion  is  necessary  for  the  FCC  to 
properly  administer  the  conunittees  it 
sponsors  pursuant  to  the  Federal 
Advisory  Committee  Act.  This  change 
avoids  the  unnecessary  duplication  that 


would  result  from  creating  a  separate 
system  of  records  for  each  type  of 
advisory  committee.  Also,  new 
compatible  routine  uses  are  being 
established  to  permit  disclosures  that 
are  permitted  by  the  Federal  Advisory 
Committee  Act. 

New  Systems  of  Records: 

Two  new  systems  of  records  are 
included  in  this  document:  FCC/ 
Central-«,  Telephone  Call  Detail 
Records,  is  being  established  by  the 
FCC  to  enable  it  to  carry  out  a  program 
to  help  it  control  the  costs  of  operating 
its  telephone  system.  The  proposes  for 
this  collection  of  information  are  (1)  to 
deter  the  use  of  the  telephone  system  for 
unofficial  purposes  and  (2)  to  recover  for 
the  agency  the  cost  of  unofficial  calls. 

FCC/OGC-7  is  being  established  by 
the  FCC  Office  of  General  Counsel  to 
enable  it  to  implement  orders  received 
from  courts  of  competent  jurisdiction  or 
authorized  government  entities 
concerning  garnishment  or  levy  of 
wages  payabled  to  FCC  employees,  as 
set  forth  in  the  system  notice  published 
below. 

These  systems  will  be  effective  60 
days  from  publication,  unless  comments 
received  require  a  contrary 
determination. 

Deletion  of  Existing  Systems: 

A  total  of  eight  FCC  systems  of 
records  are  being  deleted,  all  of  which 
last  appeared  in  the  Federal  Register  on 
December  30, 1981,  46  FR  63108. 

Six  systems  are  being  deleted  because 
they  are  not  systems  of  records  as 
defined  by  the  Privacy  Act,  in  that 
information  in  the  six  systems  is  not 
retrievable  by  name  of  individual:  FCC/ 
BCB-1,  Broadcast  Station  Ownership 
File:  FCC/CTB-1.  Cable  Operator 
Ownership  File;  FCC/CCB-2,  Contracts 
for  Personal  Services;  FCC/CCB-3, 
Employment  Discrimination  Complaints 
Against  Common  Carriers;  FCC/OMD- 
1,  Docket  History  Cards;  and  FCC/PRB- 
3,  Current  Projects  File  (Applications/ 
Licensees  that  may  not  comply  with 
rules). 

One  system  FCC/PRB-1,  Amateur  and 
CB  License  Fees,  Refunded  and 
Uncollectable.  is  being  deleted  because 
it  is  no  longer  maintained  and  all 
records  formerly  in  the  system  have 
been  destroyed.  Also,  FCC  is  deleting 
FCC/Central-3,  Grievance  Records 
because  the  records  have  been 
incorporated  into  another  system,  FCC/ 
OMD-2,  as  explained  above. 

Blanket  Routine  Uses: 

The  Commission  is  establishing 
general  or  "blanket"  routine  uses  that 
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may  be  made  of  the  information  in  its 
systems  of  records.  The  following 
blanket  routine  uses  may  be  applied  to, 
and  incorporated  by  reference  info, 
every  record  system  maintained  within 
the  Commission.  The  extent  of  their 
application  is  indicated  by  a  listing  of 
the  blanket  routine  use  numbers  in  each 
individual  system  notice.  These  blanket 
routine  uses  are  published  in  this 
manner  in  order  to  avoid  unnecessary 
repetition  and  in  the  interest  of 
simplicity  and  economy,  rather  than 
repeating  them  in  each  individual 
system  of  records  notice: 

1.  ROUTINE  USE— LAW 
ENFORCEMENT:  Where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  a  statute,  regulation,  rule,  or 
order,  the  relevant  records  may  be 
referred  to  the  appropriate  Federal, 
state,  or  local  agency  responsible  for 
investigating  or  prosecuting  a  violation 
or  for  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order. 

2.  ROUTINE  USE— DISCLOSURE 
WHEN  REQUESTING  INFORMATION: 
A  record  may  be  disclosed  to  request 
information  from  a  Federal,  state,  or 
local  agency  maintaining  civil,  criminal, 
or  other  relevant  enforcement 
information  or  other  pertinent 
information,  such  as  licenses,  if 
necessary  to  obtain  information  relevant 
to  a  Commission  decision  concerning 
the  hiring  or  retention  of  an  employee, 
the  issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit. 

3.  ROUTINE  USE— DISCLOSURE  OF 
REQUESTED  INFORMATION  TO  A 
FEDERAL  AGENCY:  A  record  may  be 
disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit. 

4.  ROUTINE  USE- 
CONGRESSIONAL  INQUIRIES:  A 
record  on  an  individual  in  a  system  of 
records  may  be  disclosed  to  a 
congressional  office  in  response  to  an 
inquiry  the  individual  has  made  to  the 
congressional  office. 

5.  ROUTINE  USE— DISCLOSURE  TO 
THE  GENERAL  SERVICES 
ADMINISTRATION  (GSA)  AND  THE 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION  (NARA): 
A  record  from  a  system  of  records  may 
be  disclosed  to  GSA  and  NARA  for  the 
purpose  of  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  Sec.  2904  and  2906.  Such 
disclosure  shall  not  be  used  to  make  a 
determination  about  individuals. 


6.  ROUTINE  USE— DISCLOSURE  TO 
A  COURT  OR  ADMINISTRATIVE 
BODY:  A  record  on  an  individual  in  a 
system  of  records  may  be  disclosed, 
where  pertinent,  in  any  legal  proceeding 
to  which  the  Commission  is  a  party 
before  a  court  or  administrative  body. 

7.  ROUTINE  USE— DISCLOSURE  TO 
Tl  IE  DEPARTMENT  OF  JUSTICE  OR  A 
COURT  FOR  UTIGATION:  A  record 
from  a  system  of  records  may  be 
disclosed  to  the  Department  of  Justice  or 
in  a  proceeding  before  a  court  or 
adjudicative  body  when: 

(a)  The  United  States,  the 
Commission,  a  component  of  the 
Commission,  or,  when  represented  by 
the  government,  an  employee  of  the 
Commission  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and 

(b)  The  Commission  determines  that 
the  disclosure  is  relevant  or  necessary 
to  the  litigation  and  is  compatible  with 
the  purpose  for  which  the  records  were 
compiled. 

8.  ROUTINE  USE— DISCLOSURE  TO 
THE  OFFICE  OF  PERSONNEL 
MANAGEMENT  (OPM):  A  record  in  a 
system  of  records  which  concerns 
information  on  pay  and  leave,  benefits, 
retirement  deductions,  and  any  other 
pertinent  information  may  be  disclosed 
to  the  Office  of  Personnel  Management 
in  order  for  it  to  carry  out  its  legally 
authorized  Government-wide  functions 
and  duties. 

For  some  systems  of  records,  blanket 
routine  uses  are  replacing  existing 
routine  uses  which  are  identical  except 
for  minor  stylistic  differences.  The 
compatible  blanket  routine  use^  are 
incorporated  into  FCC  systems  of 
records  as  specified  in  the  following 
table: 


Blanket 

System  No. 

System  riame 

routine  uses 
proposed 
(numtiers) 

FCC/ 

Pay.  Loave  and 

1  tfirough  8. 

Central-1 

TrKvel  Records. 

FCC/ 

Em^jloyee  Activity 

1  through  8. 

Central-4 

Heporting  System. 

FCC/ 

Personnel 

1.4.  5,  and 

Central -6 

Investigation  Files. 

6 

FCC/ 

Telephone  Call  Detail 

1.3,4,5.6 

Central-B 

Records. 

and?. 

FCC/ FOB  -1 

Radio  Operator 
Records. 

1  through  7. 

FCC/F'JB-2 

Violators  File 
(individuals  .  .  .). 

1  through  7. 

FCC/PRB-4 

Persons  Operating 
Radio  Equipment 
Improperly. 

1  through  7. 

rCC/OMD-4 

Security  Office 

1,2.  4  and 

Control  Files. 

5. 

FCC/OMD-6 

Records  of  Money 
Received. 
Refunded  and 
Returned. 

1  through  7. 

Blanket 

System  No 

System  name 

routine  uses 
proposed 
(numbers) 

FCC/OGC-4 

Parties  Involved  in 
Current  Ubgation 
Before  Federal 
Courts. 

6  and  7 

FCC/OGC-5 

Parties  with  Pending 
Dvil  Case.s  Before 
Any  District  Court 
Itiat  AHed  tf>e 
Commission. 

6  and  7. 

FCC/OGC-8 

Garnishment  and 
Levy  of  Wages 

1 .  6  and  8 

H.  Walker  Feaster  III, 

Acting  Secretary,  Federal  CommunicaUons 
Commission. 

Table  of  Contents 

Central  Systems:  Common  to  Several 
Bureaus/Offices  or  Which  May  Include  All 
FCC  Employees: 

FCC/Central-1     Pay.  Leave  and  Travel 

Records 
FCC/Central-2    Employee  Locator  Card  Files 
FCC/Central-4    Employee  Activity  Reporting 

System 
FCC/Central-5    Alcoholism  and  Drug  Abuse 

Case  Files 
FCC/Central-6    Personnel  Investigation 

Records 
FCC/Cenfral-7    Freedom  of  Information  Act 

Case  Files 
FCC/Central-8    Telephone  Call  Detail 

Records 

Common  Carrier  Bureau: 
FCC/CCB-1     Complaints  and  Inquiries  File 
FCC/CCB-4    Public  Land  Mobile  Individual 
Users  File 

Field  Operations  Bureau 

FCC/FOB-1     Radio  Operator  Records 
FCC/FOB-2    Violators  File  (on  individuals 

who  have  been  subjects  of  FCC  field 

enforcement  actions). 

Private  Radio  Bureau: 

FCC/PRB-2    Application  and  License  File 
FCC/PRB-4    Licensees  or  Unlicensed 

Persons  Operating  Radio  Equipment 

Improperly 
FCC/PRB-5    Application  Review  List  for 

Present  or  Former  Licensees,  Operators  or 

Unlicensed  Persons  Operating  Radio 

Equipment  Improperly. 

Office  of  Engineering  and  Technology: 

FCC/OET-1    Experimental  Radio  Station 
License  File 

Office  of  General  Counsel: 

FCC/OGC-1     Alleged  Violators  File  (Ex 

Parte  Rules) 
FCC/OGC-2    Attorney  Misconduct  Files 
FCC/OCJC-3    Employee  Complaint 

Adjudication 
FCC/OGC-4    Parties  Involved  in  Current 

Litigation  Before  Federal  Courts 
FCC/OGC-5    Parties  with  Pending  Civil 

Cases  Before  Any  District  Court  That 

Affect  the  Commission. 
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FCC/OCC-6    Private  or  Civil  Injury 

Claimants 
FCC/OGC-7    Garnishment  and  Levy  of 

Wages 

Office  of  Managing  Director: 

FCC/OMD-2    Labor  and  Employee 

Relations  Case  file 
FCC/OMD-3    Federal  Advisory  Committee 

Membership  File 
FCC/OMEM    Security  Office  Control  Files 
FCC/OMD-5    Emergency  Communications 

Committee  Membership  File 
FCC/OMD-6    Records  of  Money  Received, 

Refunded,  and  Returned 

FCC/Central- 1 

SYSTEM  name: 

Pay,  Leave,  and  Travel  Records. 

svsTEM  location: 

Financial  Management  Division  and 
administrative  offices  of  the  Federal 
Communications  Commission,  1919  M 
Street  NW.,  Washington,  DC  20554,  and 
FCC  field  offices.  (See  FCC  telephone 
directory  for  field  offices  addresses.) 

categories  of  individuals  covered  by  the 
system: 

All  Commission  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  various  records  required  to 
administer  the  pay,  leave,  and  travel 
requirements  of  the  Commission. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

44  U.S.C.  3101,  3102,  3309. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  are  used: 

a.  To  authorize  payroll  deductions  for 
allotments,  savings  bonds,  charitable 
contributions,  union  dues,  health 
benefits  and  life  insurance;  collect 
indebtedness  for  overpayment  of  salary 
and  unpaid  Internal  Revenue  taxes;  pay 
income  tax  obligation  to  Internal 
Revenue  Service;  authorize  issuing  of 
salary  checks  by  Treasury  Department; 
obtain  reimbursement  o/  travel 
expenses  for  official  business  report 
gross  wages  and  separation  information 
for  unemployment  compensation;  pay 
any  uncollected  compensation  due  a 
deceased  employee;  and  provide  for  a 
summary  of  employees  payroll  data  and 
retirement  contributions. 

b.  As  a  data  source  for  management 
information  for  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  personnel 
management  functions  or  manpower 
studies;  may  also  be  utilized  to  respond 
to  general  requests  for  statistical 


information  (without  personal 
identification  of  individuals)  under  the 
Freedom  of  Information  Act  or  to  locate 
specific  individuals  for  personnel 
research  or  other  personnel 
management  functions. 

All  of  the  blanket  routine  uses  of  the 
Prefatory  Statement  arp  applicable  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINHMl,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  manual 
files  in  folders,  cards,  magnetic  tapes, 
and  loose  leaf  binders. 

RETRIEV  ABILITY: 

Records  are  indexed  by  name. 

SAFEGUARDS: 

Records  are  maintained  in  filing 
cabinets  in  an  office  that  is  locked  when 
not  occupied  by  staff.  Records  are 
available  only  to  authorized  personnel 
whose  duties  require  access. 

RETENTION  AND  OISPOSAU 

Records  are  maintained  for  varying 
periods  of  time  from  one  year  to 
permanently  in  accordance  with 
General  Records  Schedules  issued  by 
the  National  Archives  and  Records 
Administration.  Disposal  is  by 
shredding. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Managing  Director,  Office  of  the 
Managing  Director,  1919  M  Street  NW., 
Washington,  DC  20554  or  the 
appropriate  administrative  office  in 
which  the  individual  is  employed. 

NOTIFICATION  PROCEDURE: 

Same  as  above.  It  is  necessary  to 
furnish  the  following  information  in 
order  to  identify  the  individual  whose 
records  are  requested: 

A.  Full  name. 

B.  Date  of  Birth. 

C.  Social  Security  Number. 

D.  Mailing  address  to  which  the  reply 
should  be  mailed. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above.  Requesters  should 
reasonably  specify  the  record  contents 
being  sought. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above.  Requesters  should 
reasonably  specify  the  record  contents 
being  sought. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by 
management  officials  and  by  the 
individuals  on  whom  the  record  is 
maintained. 


FCC/Central-2 

SYSTEM  name: 

Employee  Locator  Card  Files. 

SYSTEM  LOCATION: 

Personnel  and  administrative  offices 
of  the  Federal  Communications 
Commission,  1919  M  Street  NW.,  2025  M 
Street  NW.,  and  2000  L  Street  NW., 
Washington,  DC  20554,  and  FCC  field 
offices.  (See  FCC  telephone  directory  for 
field  office  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY 

THIS  system: 

Current  employees  of  the  Federal 
Conmiunications  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  information 
regarding  the  organizational  location 
and  telephone  number  of  individual 
office  employees.  The  system  also 
contains  the  home  address  and 
telephone  number  of  the  employee  and 
the  name,  address,  and  telephone 
number  of  an  individual  to  contact  in  the 
event  of  a  medical  or  other  emergency 
involving  the  employee. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  record  serves  to  identify  an 
individual  for  office  officials  to  contact, 
should  an  emergency  of  a  medical  or 
other  nature  involving  the  employee 
occur  while  the  employee  is  on  the  job. 
These  records  may  be  used  to  locate 
individuals  for  personnel  research. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

3'  X  5*  paper. 

RETRIEV  ABIUTY: 

Records  are  retrieved  by  name  of 
individual  employee. 

SAFEGUARDS: 

Records  are  maintained  in  secured 
areas  and  are  available  only  to 
authorized  personnel  whose  duties 
require  access. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  as  long  as  the 
individual  is  an  employee  of  the 
Commission.  Expired  records  are 
destroyed  by  shredding. 
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SYSTEM  MANAQER(S)  AND  ADDRESS: 

Appropriate  Personnel  or 
administrative  office  in  which  the 
employee  is  employed. 

NOTIFICATION  PROCEDURE: 

FCC  employees  wishing  to  inquire 
whether  the  system  contains 
information  about  them  should  contact 
the  appropriate  FCC  administrative 
officer  where  employed.  Individuals 
must  supply  their  full  name  in  order  for 
records  to  be  located  and  identified. 

RECORD  ACCESS  PROCEDURE: 

Employees  should  contact  the 
appropriate  FCC  adminstrative  officer 
where  employed. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  the  record  is 
maintained. 

FCC/CentraM 

SYSTEM  NAME: 

Employee  Activity  Reporting  System. 

SYSTEM  LOCATION: 

1919  M  Street  NW..  2025  M  Street 
NW.,  2000  L  Street  NW..  Washington. 
DC  20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  current  FCC  employees  whose 
bureau  or  office  is  a  participant  in  the 
system. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  activity  reporting  forms 
containing  a  person's  name,  social 
security  number  (optional),  organization 
code,  activity  code  and  number  of  hours 
spent  working  on  the  reported  activity 
during  a  semimonthly  reporting  period. 
Monthly  reporting  forms  listed  total 
Bureau/Office  output  of  selected 
production  measures. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Sections  4  and  5  of  the 
Communications  Act  of  1934,  as 
amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Bureau  and  Office  management 
personnel  use  data  to  measure  time 
expended  on  various  programs,  services 
or  activities  and  productivity  at 
Divisional  or  Bureau  level.  Financial 
Management  Division  uses  data  to 
develop  future  budget  estimates. 

All  of  the  blanket  routine  uses  of  the 
Prefatory  Statement  are  applicable  to 
this  system: 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Original  forms  are  stored  in  file 
cabinets  by  reporting  period  and 
organizational  unit.  Data  is  also 
contained  on  magnetic  tapes  stored  in 
computer  room,  also  denoted  by 
reporting  period. 

RETRIEVABIUTY: 

Forms  and  tapes  are  maintained  by 
semimonthly  or  monthly  reporting 
period  to  facilitate  aggregation  for 
monthly  report.  Data  is  only  rarely 
retrieved  for  an  individual;  Normal 
retrieval  is  by  organizational  levels  and 
program,  service  or  activity  codes. 
Forms  will  be  filed  in  each  participating 
bureau  to  facilitate  location  for 
correction  purposes  only. 

SAFEGUARDS: 

Records  are  maintained  in  file 
cabinets  in  offices  that  are  locked  at  the 
end  of  each  business  day.  Access  to 
tapes  is  controlled  by  computer  room 
personnel. 

RETENTION  AND  DISPOSAL: 

Original  forms  are  retained  for  three 
months  and  then  destroyed  by 
shredding.  These  original  input 
documents  are  maintained  for  three 
months  in  order  to  facilitate  correction 
of  error  listings.  Tapes  are  retained  for 
up  to  two  years. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Appropriate  bureau  or  office  chief  in 
the  Commission  located  at  1919  M  Street 
NW.,  2025  M  Street  NW.,  or  2000  L 
Street  NW..  Washington.  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquires  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  Activity  Reports  of 
employees  participating  the  system. 
Monthly  output  reports  from  Bureau/ 
Office  management  personnel. 

FCC/Central-5 

SYSTEM  NAME: 

Alcoholism  and  Drug  Abuse  Case 
Files. 

SYSTEM  location: 

1919  M  Street  NW.,  Washington,  DC 
20554. 


categories  of  individuals  covered  BY  the 

SYSTEM: 

FCC  employees  who  seek  guidance 
aiid  counseling  through  the  agency 
Alcoholism  and  Drug  Abuse  Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personal  history  as  if  relates  to  the 
employee's  problem.  Records  on 
employees  referred  for  counseling. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

FPM  792. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Reference  material  for  the  use  of  the 
Program  Administrator  and  Counselors. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  locked  metal 
cabinets  in  the  Program  Administrator's 
Office. 

RETRIEVABILfTY: 

Records  are  filed  and  retrieved  by 
name  of  employee. 

SAFEGUARDS: 

Records  are  maintained  in  an  office 
that  is  locked  when  not  occupied  by  the 
Program  Administrator.  They  are 
maintained  in  strict  confidence  and  are 
accorded  the  same  security  and 
accessibility  restrictions  provided  for 
medical  records. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  indefinitely  or  until 
the  employee  leaves  the  FCC.  at  which 
time  they  are  destroyed  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Managing  Director,  Office  of 
Managing  Director,  1919  M  Street  NW., 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Employee,  employee's  supervisor,  and 
counselors. 

FCC/Central-6 

SYSTEM  NAME: 

Personnel  Investigation  Records. 
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SECURITY  classification: 

None  for  the  system;  however  items  or 
records  within  the  system  may  have 
national  defense/ foreign  policy 
classifications  up  through  secret. 

SYSTEM  location: 

1919  M  Street  NW..  Washington,  DC 
20554 

categories  of  individuals  covered  by  the 

SYSTEM: 

a.  Current  and  farmer  FCC  employees 
or  applicants  for  employment  in  the 
Federal  service. 

b.  Individuals  considered  for  access  to 
classified  information  or  restricted  areas 
and/or  security  determinations  as 
contractors,  experts,  instructors,  and 
consultants  to  Federal  programs. 

c.  Individuals  who  are  neither 
applicants  nor  employees  of  the  Federal 
Government,  but  who  are  or  were 
involved  in  Federal  programs  under  a 
co-operative  agreement. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  investigative 
information  regarding  an  individual's 
character,  conduct,  and  behavior  in  the 
community  where  he  or  she  lives  or 
lived;  arrests  and  convictions  for 
violations  against  the  law;  reports  of 
interviews  with  present  and  former 
supervisors,  coworkerr .  associates, 
educators,  etc.;  reports  about  the 
qualifications  of  an  individual  for  a 
specific  position;  reports  of  inquiries 
with  law  enforcement  agencies, 
employers,  educational  institutions 
attended;  reports  of  action  after  0PM  or 
FBI  Section  8(d)  Full  Field  Investigation; 
Notices  of  Security  Investigation;  and 
other  information  developed  from  the 
above  Certificates  of  Clearance  and  in 
some  instances  a  photograph  of  the 
subject.  Also  contained  is  investigative 
information  concerning  allegations  of 
misconduct  by  an  FCC  employee, 
miscellaneous  complaints  not  covered 
by  the  FCC's  formal  or  informal 
grievance  procedure,  and  inquiries 
coriducted  under  the  President's 
Program  to  eliminate  waste  and  fraud  in 
Government. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  CFR  Part  5;  5  U.S.C.  Sections  1303, 
1304,  and  3301,  E.0. 10450  and  11222; 
FCC  Rules  and  Regulations,  47  CFR 
19.735-107. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  records  in  this  system  are  used  to 
provide  investigatory  information  for 
determinations  concerning  compliance 
with  Federal  regulations  and  for 


individual  personnel  determinations 
including  suitability  and  fitness  for 
Federal  employment,  access  and 
security  clearances,  evaluations  of 
qualification,  loyalty  to  the  U.S.,  and 
evaluations  of  qualifications  and 
suitability  for  performance  of 
contractual  services  for  the  U.S. 
Government;  to  document  such 
determinations;  to  take  action  on  or 
respond  to  a  complaint  or  inquiry 
concerning  an  FCC  employee  or  to 
counsel  the  employee;  to  othenvise 
comply  with  mandates  and  Executive 
orders. 

The  following  disclosures  of 
information  from  this  system  may  be 
made  outside  the  FCC: 

a.  To  designated  officers  and 
employees  of  agencies,  offices,  and 
other  establishments  in  the  executive, 
legislative  and  judicial  branches  of  the 
Federal  Government,  and  the  District  of 
Columbia  Government,  when  such 
agency,  office  or  establishment  conducts 
an  investigation  of  the  individual  for  the 
purpose  of  granting  a  security  clearance, 
making  a  determination  of 
qualifications,  suitability,  or  loyalty  to 
the  United  Stales  Government,  or  access 
to  classified  information  or  restricted 
areas. 

b.  To  respond  to  a  request  for 
discovery  or  for  appearance  of  a 
witness,  when  relevant  to  the  subject 
matter  involved  in  a  pending  judicial  or 
administrative  proceeding. 

Blanket  routine  uses  No.  1,  4,  5  and  6 
of  the  Prefatory  Statement  are 
applicable  to  this  system. 

POLIOES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

retrievabiuty: 

Records  are  retrieved  by  name  of  the 
individual  subject. 

SAFEGUARDS: 

Records  are  maintained  within  a 
secure,  access-controlled  area,  and 
stored  in  approved  security  containers. 
Access  is  limited  to  cleared  Security 
Office  personnel  and  to  Commission 
officials  on  a  "need  to  know"  basis 
when  required  to  take  decisional  action 
on  the  records. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  during 
employment;  records  are  returned  to 
investigating  agencies  after  employment 
terminates.  Those  originated  by  the  FCC 
are  retained  for  20  years  from  the  date 
of  the  most  recent  investigative  activity. 
Records  are  destroyed  by  burning. 


SYSTEM  MANAOER(S)  AND  ADDRESS: 

Managing  Director,  Office  of 
Managing  Director,  1919  M  Street,  NW., 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  contains 
information  about  them  should  contact 
the  system  manager  indicated  above  in 
writing.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Social  security  number. 

d.  Signature. 

e.  Any  available  information 
regarding  the  type  of  record  involved. 

f.  The  category  of  covered  individuals 
under  which  the  requester  believes  he  or 
she  fits. 

RECORD  ACCESS  PROCEDURES: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a  (c)(3)  and  (d), 
regarding  access  to  records.  The  section 
of  this  notice  titled  "Systems  exempted 
from  certain  provisions  of  the  Act," 
which  appears  below,  indicates  the 
kinds  of  material  exempted  and  the 
reasons  for  exempting  them  from  access. 
Individuals  wishing  to  request  access  to 
their  records  should  contact  the  system 
manager  indicated  above,  in  writing. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified. 

a.  Full  name. 

b.  Date  of  birth. 

c.  Social  security  number. 

d.  Signature. 

e.  Any  available  information 
regarding  the  type  of  records  involved. 

f.  The  category  of  covered  individuals 
under  which  the  requester  believes  he  or 
she  fits. 

Individuals  requesting  access  must 
also  comply  with  FCC  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (47  CFR 
0.554  and  0.555) 

CONTESTING  RECORD  PROCEDURES: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a(d),  regarding 
amendment  to  records.  The  section  of 
this  notice  titled  "Systems  exempted 
from  certain  provisions  of  the  Act," 
which  appears  below  indicates  the 
kinds  of  material  exempted  and  the 
reasons  for  exempting  them  from 
amendment.  Individuals  wishing  to 
request  amendment  to  their  non- 
exempted  records  should  contact  the 
system  manager  indicated  above,  in 
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writing.  Requests  should  be  directed 
only  to  the  system  manager,  whether  the 
record  sought  is  in  the  primary  system 
or  in  a  decentralized  segment. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Social  security  number. 

d.  Signature. 

e.  Any  available  information 
regarding  the  type  of  record  involved. 

f.  The  category  of  covered  individuals 
under  which  the  requester  believes  he  or 
she  fits. 

Individuals  requesting  amendment 
must  also  comply  with  the  FCC  Privacy 
Act  regulations  regarding  verification  of 
identity  and  amendment  of  records  (47 
CFR  0,556  and  0.557). 

RECORD  SOURCE  CATEGORIES: 

a.  Applications  and  other  personnel 
and  security  forms  furnished  by  the 
individual. 

b.  Investigative  and  other  record 
material  furnished  by  Federal  agencies. 

c.  Notices  of  personnel  actions 
furnished  by  Federal  agencies. 

d.  By  personnel  investigation  or 
written  inquiry  from  sources  such  as 
employers,  educational  institutions, 
references,  neighbors,  associates,  police 
departments,  courts,  credit  bureaus, 
medical  records,  probation  officials, 
prison  officials,  newspapers,  magazines, 
periodicals,  and  other  publications. 

SVSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  may  contain  the  following 
types  of  information: 

a.  Properly  classified  information, 
obtained  from  another  Federal  agency 
during  the  course  of  a  personnel 
investigation,  which  pertains  to  national 
defense  and  foreign  policy.  The  Privacy 
Act.  at  5  U.S.C.  552a(k){l),  permits  an 
agency  to  exempt  such  materials  from 
certain  provisions  of  the  Act. 

b.  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment.  The 
Privacy  Act,  at  5  U.S.C.  552a(k){5), 
permits  an  agency  to  exempt  such 
material  from  certain  provisions  of  the 
Act.  Materials  may  be  exempted  to  the 
extent  that  release  of  the  material  to  the 
individual  whom  the  information  is 
about  would: 

1.  Reveal  the  identity  of  a  source  who 
furnished  information  to  the 
Government  under  an  express  promise 
(granted  on  or  after  September  27, 1975) 
that  the  identity  of  the  source  would  be 
held  in  confidence;  or, 


2.  Reveal  the  identity  of  a  source, 
who,  prior  to  September  27, 1975, 
furnished  information  to  the 
Government  under  an  implied  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence. 

The  Federal  Communications 
Commission  has  claimed  these 
exemptions  from  the  requirements  of  5 
U.S.C.  552a  (c)(3)  and  (d).  These 
requirements  relate  to  providing  an 
accounting  of  disclosures  to  the 
individual  whom  the  records  are  about 
and  access  to  and  amendment  of 
records. 

FCC/Central-7 

SYSTEM  name: 

Freedom  of  Information  Act  Case 
Files. 

SYSTEM  location: 

1919  M  Street,  NW.,  2025  M  Street, 
NW.,  Washington,  DC  20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY 
THIS  SYSTEM: 

Individuals  or  organizations 
requesting  access  to  inspect  and/or 
copy  records  of  the  Commission  under 
provisions  of  the  Freedom  of 
Information  Act  (FOIA). 

CATEGORIES  .OF  RECORDS  IN  THE  SYSTEM: 

Name,  address,  and  other  individually 
identifying  information  about  the 
requester  and  the  records  sought. 

authority  for  maintenance  of  the 
system: 

Freedom  of  Information  Act,  Pub.  L. 
93-^02  (5  U.S.C.  552). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDtNG  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  are  available  to  FOIA  staff 
involved  in  correspondence  and 
investigative  processes,  including 
appeals  officials  and  members  of  the 
General  Counsel.  Disclosures  of 
information  from  this  system  may  be 
made  outside  the  Commission  as 
follows: 

1.  In  the  event  the  Commission  deems 
it  desirable  or  necessary,  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act  (FOIA),  disclosure  may 
be  made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

2.  where  the  appropriate  official  of 
the  Commission,  pursuant  to  the 
Commission's  FOIA  Regulation 
determines  that  it  is  in  the  public 
interest  to  disclose  a  record  which  is 
otherwise  exempt  from  mandatory 
disclosure,  disclosure  may  be  made  from 
this  system  of  records. 


3.  The  Commission  contracts  with  a 
private  firm  for  the  purpose  of  searching, 
duplicating,  and  distributing  to  the 
public  the  documents  maintained  by  the 
Commission  and  available  for 
inspection  under  the  Act.  The  contractor 
is  required  to  maintain  Privacy  Act 
safeguards  on  such  records. 

4.  A  record  on  an  individual  in  this 
system  may  be  disclosed  to  a 
congressional  office  in  response  to  an 
inquiry  the  individual  has  made  to  the 
congressional  office. 

5.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Commission,  or  any 
employee  of  the  Commission  in  his  or 
her  official  capacity,  (b)  the  United 
States  where  the  Commission 
determines  that  the  claim,  if  successful, 
is  likely  to  directly  affect  Commission 
operations;  or  (c)  any  Commission 
employee  in  his  or  her  individual 
capacity  where  the  Justice  Department 
has  agreed  to  represent  such  employee, 
the  Commission  may  disclose  such 
records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  maintained  in  case  files 
(original  or  copy  of  incoming  request 
and  written  response). 

retrievabiuty: 

For  the  most  part,  records  are  indexed 
by  name  of  individual  requester. 

SAFEGUARDS: 

Records  are  maintained  in  file 
cabinets  in  the  offices  of  FOIA  Liaisons 
throughout  the  Commission  with  limited 
access. 

retention  and  DISPOSAL: 

Individual  case  files  are  maintained 
for  2  years  after  date  of  reply.  Denied 
requests  and  appeals  of  denials  may  be 
retained  for  longer  periods  (up  to  5  years 
after  final  action)  in  accordance  with 
FOIA  and  FCC  records  control 
schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Appropriate  bureau  or  office  chief  in 
the  Commission  located  at  1919  M 
Street,  NW.  or  2025  M  Street,  .\'W., 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  appropriate 
system  manager. 


34156 


n 

Federal  Register  /  Vol.  53.  No.  171  /  Friday.  September  2,  1988  /  Notices 


UMI 


RECORD  ACCESS  PROCEDURES: 

Address  requests  to  the  appropriate 
system  manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  and  organizations  making 
requests  under  FOIA  or  from  bureaus  or 
offices  of  the  Commission  reporting  on 
the  handhng  of  such  requests  for 
inclusion  in  the  annual  report  to 
Congress. 

FCC/Central-8 

SYSTEM  NAME: 

Telephone  Call  Detailed  Records. 

SYSTEM  location: 

1919  M  Street,  NW..  2025  M  Street, 
NW..  2000  L  Street.  NW.,  Washington, 
DC  20554. 

CATEGORIES  OF  UNHVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  make  long  distance 
calls  and  individuals  who  received 
telephone  calls  placed  from  or  charged 
to  agency  telephones. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  use  of  agency 
telephones  to  place  long  distance  calls; 
records  indicating  assignment  of 
telephone  numbers  to  employees  and 
location  of  telephones  in  the 
Commission. 

AUTHORITY  FOR  MAINTBIANCE  OF  THE 
SYSTEM: 

Section  4{i)  of  the  Communications 
Act;  43  Compt.  Gen.  163:  41  CFR  101- 
37.105-4;  5  CFR  735.205. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  mCUJONM  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  in  this  system  may  be 
disclosed  (a)  to  FCC  employees  and 
officials  of  labor  organizations 
representing  FCC  employees  to 
determine  their  responsibility  for 
telephone  calls;  (b)  to  Commission 
officers  and  staff  responsible  for 
certifying  official  long  distance  calls;  (c) 
to  the  Financial  Management  Division 
for  the  purpose  of  obtaining 
reimbursements  for  unofficial  calls  and 
to  maintain  accounting  of  the  fimds 
received:  (d)  to  Commission  staff 
responsible  for  considering  or  taking 
disciplinary  action  against  employees 
for  unofficial  use  of  agency  telephones. 

Information  in  this  system  may  be 
disclosed  outside  the  FCC  as  stated  in 
Blanket  Routine  Uses  Nos.  1,  3,  4,  5,  6 
and  7  of  the  Prefatory  Statement. 


POUCIES  AND  PRACTICCS  FOR  STORING, 
RETRIEVINOS,  ACCESSINQ,  RETAHHNO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  and 
on  magnetic  tape. 

RETRIEVABILITV: 

Records  are  retrieved  by  employee 
name  or  identification  number,  by  name 
of  recipient  of  telephone  call,  and  by 
telephone  number. 

SAFEGUARDS: 

Paper  records  are  maintained  in  file 
cabinets  in  offices  which  are  locked  at 
the  end  of  each  business  day. 
Information  on  magnetic  tape  is  secured 
through  controlled  access  and 
passwords  restricted  to  administrative 
office  personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  in  accordance 
with  General  Records  Schedule  12, 
National  Archives  and  Records 
Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Appropriate  bureau  or  office  chief  in 
the  Commission  located  at  1919  M 
Street,  NW.,  2025  M  Street,  NW..  or  2000 
L  Street,  NW.,  Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Inquiries  regarding  this  system  should 
be  addressed  to  the  system  manager  in 
the  appropriate  bureau  or  office. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  should 
be  directed  to  the  system  manager  in  the 
appropriate  bureau  or  office. 

CONTESTING  RECORD  PROCEDURES: 

An  individual  desiring  to  amend  a 
record  shall  direct  such  a  request  to  the 
system  manager  in  the  appropriate 
bureau  or  office. 

RECORD  SOURCE  CATEGORIES: 

Telephone  assignment  records;  call 
detail  listings:  results  of  administrative 
inquiries  relating  to  assignment  of 
responsibility  for  placement  of  speci^c 
long  distance  calls. 

FCC/CCB-1 

SYSTEM  NAME: 

Complaints  and  Inquiries  File. 

SYSTEM  location: 

2025  M  Street,  NW.,  Washington,  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY 

THIS  system: 

Individuals  who  have  made 
complaints  or  inquiries. 


CATEOORKS  OF  RECORDS  IN  THE  SYSTEM: 

Complaints  and  related  supporting 
information,  company  replies  to 
complaints,  letters  of  inquiry  and 
Commission  letters  regarding  such 
complaints  and  inquiries. 

authorrry  for  maintenance  of  t>« 
system: 

Section  208  of  the  Communications 
Act:  FCC  Rules,  47  CFR  1.711  et  seq. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Used  by  Commission  personnel  to 
handle  and  process  complaints  and 
inquiries  received  from  individuals  and 
companies. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  file. 

RETRIEVABILITV: 

Records  are  retrieved  by  individual 
name. 

safeguards: 

Stored  in  unlocked  files  which  are 
secured  in  office  after  hours. 

RETENTION  AND  DISPOSAL: 

The  records  are  retained  in  the 
Commission  and  then  destroyed  2  years 
after  flnal  action. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Common  Carrier  Bureau,  1919 
M  Street,  NW.,  Washington.  DC  20554. 

NOTinCATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURES: 

Address  requests  to  the  system 
manager. 

CONTESTma  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Complainants  and  subject  carriers. 
FCC/CCB-4 

SYSTEM  name: 

Public  Land  Mobile  Individual  Users 

File. 

SYSTEM  location: 

1919  M  Street,  NW.,  Washington,  D.C. 
20554. 

categories  of  moiviouALS  covered  by 

THIS  system: 

To  the  extent  that  Public  Land  Mobile 
Service  application/license  files 
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occasionally  contain  records  on 
individuals  as  defined  by  the  Privacy 
Act,  this  system  covers  individual 
applicants  and  licensees  for  Public  Land 
Mobile  Service. 

CATEOOmCS  OF  RECORDS  IN  THE  SYSTEM: 

Applications  for  airborne  (air-to- 
ground)  licenses;  related  forms  and 
correspondence;  a  computerized  list  of 
licensees  by  name  and  call  sign. 

AUTHORrrr  for  maintenance  of  the 
system: 

Section  307  of  the  Communications 
Act,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  in  this  system  is  used  by 
Mobile  Services  Division  staff  to  grant, 
dismiss  or  revoke  apphcations. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAiNiNQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  microfiche,  and  computer 
printout. 

RETRIEV  ABILITY: 

Records  are  retrieved  by  licensee 
name  or  call  sign. 

SAFEGUARDS: 

The  records  are  maintained  in  rooms 
which  are  secured  at  the  end  of  the 
business  day. 

RETENTION  AND  DISPOSAL: 

License  files  for  Public  Land  Mobile 
service  are  cut  off  when  superceded  or  a 
major  modification  occurs,  then 
transferred  to  the  Federal  Records 
Center  and  destroyed  when  20  years 
old. 


SYSTEM  HANAGER(S)  AND  ADDRESS: 

Chief,  Common  Carrier  Bureau,  1919 
M  Street,  NW..  Washington,  D.C.  20554. 

NOTIFICATKM  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURES: 

Address  requests  to  the  system 
manager. 

CONTESTRNS  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  making.applications. 
FCC/FQB-1 

SYSTEM  NAME: 

Radio  Operator  Records. 


SYSTEM  LOCATION: 

Primary:  1919  M  Street,  NW., 
Washington,  D.C  20554.  Secondary: 
Various  field  facilities.  (See  FCC 
telephone  directory  for  field  office 
addresses,  or  locate  local  office  in 
commercial  telephone  directory  under 
"U.S.  Government.") 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY 
THIS  SYSTEM: 

Individuals  who  have  applied  for 
radio  operator  licenses. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications  for  commercial  radio 
operator  licenses,  examination  papers, 
records  of  documents  issued, 
correspondence,  etc. 

authormr  for  maintenance  of  the 
system: 

Geneva  Radio  Regulations;  47  U.S.C. 
Section  303(1),  (m)  and  318. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

For  use  in  connection  with  the 
administration  of  the  Commission's 
radio  operator  program  including 
examinations,  applications,  and 
detenninations  of  Ucense  applicant 
qualifications.  Limited  file  material 
concerning  licensed  radio  operators  is 
forwarded  for  inclusion  in  the  agency's 
central  computer  facility. 

If  the  records  indicate  a  possible 
violation  of  law,  they  may  be  referred, 
as  a  routine  use.  to  the  General  Counsel 
and  to  the  appropriate  agency  charged 
with  the  responsibility  of  investigating 
or  prosecuting  such  violation. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACOESSING,  RETAINING,  AND 

disposino  of  records  in  the  system: 
storage: 

Paper,  microfilm  and  magnetic  tape. 

retrievability: 

All  records  are  retrievable  by 
applicant  name. 

safeguards: 

Records  are  kept  in  file  cabinets  in 
offices  that  are  secured  at  the  close  of 
the  business  day.  Information  provided 
by  applicants  concerning  their  mental  or 
physical  health  or  disability  is  kept  in 
confidence  and  afforded  the  same 
security  and  accessibility  restrictions  as 
provided  for  medical  records. 

RETENTION  AND  DISPOSAL: 

Comuiercidl  applications  are 
destroyed  when  11  years  old.  Both 
General  and  Restricted  Permit 
applications  are  retained  for  75  years. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Field  Operations  Bureau.  1919 
M  Street,  NW..  Washington,  D.C.  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURES: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  making  applications.  FOB 
field  employees  engaged  in  radio 
operator  application  processing. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

Parts  of  this  system  of  records  are 
exempt  from  subsections  (c)(3).  (d), 
(e)(1),  (e)(4).  (G).  (H),  and  (I),  and  (f)  of 
the  Privacy  Act  because  such  parts 
contain  investigatory  material  compiled 
solely  for  law  enforcement  purposes 
pursuant  to  Section  (k){2)  of  the  Act. 

FCC/FOB-2 

SYSTEM  NAME: 

Violators  File  (records  kept  on 
individuals  who  have  been  subjects  of 
FCC  field  enforcement  actions]. 

SYSTEM  location: 

Primary:  1919  M  Street,  NW., 
Washington,  D.C.  20554.  Secondary: 
Various  field  facilities  (See  FCC 
telephone  directory  for  field  office 
addresses,  or  locate  local  office  in 
commercial  telephone  directory  under 
"U.S.  Government.") 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV 
THIS  system: 

Individuals  who  have  been  subjects  of 
FCC  field  enforcement  actions 
(monitoring,  inspection,  investigation) 
for  violations  of  radio  law,  FCC  Rules 
and  Regulations,  or  International  Radio 
Treaties. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Inspection  reports,  complaints, 
monitoring  reports,  investigative  cases, 
referral  memos,  correspondence, 
discrepancy  notifications,  warning 
notices  and  forfeiture  actions. 

authority  for  maintenance  of  the 
system: 

47  U.S.C.  Sections  101, 102.  104,  301. 
312.  315,  318,  386,  401.  404,  501.  502.  503. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

For  use  in  connection  with  the 
Commission's  field  enforcement 
programs  to  determine  levels  of 
compliance  among  radio  users;  to  issue 
marine  certificates  of  compliance;  to 
document  Commission  monitoring, 
inspections  and  investigations  for 
enforcement  purposes:  to  provide  a 
basis  for  various  administrative,  civil, 
or  criminal  sanction  actions  taken 
against  violators  by  FOB  or  other 
appropriate  Commission  bureaus  or 
offices. 

Limited  information  elements  are 
transferred  to  the  Commission 's  central 
computer  facility  and  to  FOB  field 
facilities  to  maintain  a  cross-reference 
which  prevents  duplication  of 
enforcement  actions,  and  to  track  the 
progress  of  enforcement  cases. 

If  the  records  indicate  a  possible 
violation  of  law,  they  may  be  referred, 
as  a  routine  use,  to  the  appropriate 
agency  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  the 
applicable  statutes  or  rules. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

File  folders,  magnetic  tape,  and 
computer  printout, 

RETRIEVABIUTV: 

All  records  are  retrievable  by  name 
and  FCC-issued  call  sign. 

SAFEGUARDS: 

Paper  records  are  kept  in  file  cabinets 
in  offices  that  are  secured  at  the  close  of 
the  business  day.  Access  to  information 
on  computer  is  restricted  by  use  of 
passwords  and  location  of  terminals  in 
rooms  which  are  designated  non-public 
areas,  and  which  are  secured  outside  of 
business  hours. 

RETENTION  AND  OISPOSAU 

All  violation  notices  are  maintained 
for  a  period  of  4  years,  then  destroyed. 
(Classified  material  is  destroyed  by 
burning  or  shredding.) 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Field  Operations  Bureau,  1919 
M  Street,  NW.,  Washington,  D.C.  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURES: 

Aadress  requests  to  the  system 
manager. 


CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Correspondence  with  the  individual 
subject.  Commission  employees  located 
in  the  Field  Offices,  District  Offices  and 
Monitoring  Stations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

Parts  of  this  system  of  records  are 
exempt  from  subsections  (c)(3),  (d), 
(e)(1),  (e)(4),  (G),  (H),  and  (I),  and  (f)  of 
the  Privacy  Act  and  from      0.554 — 0.557 
of  FCC  Rules  because  such  parts  are 
maintained  as  a  protective  service  for 
individuals  described  in  Section  3056  of 
Title  18,  and  because  they  are  necessary 
for  FCC  employees  to  perform  their 
duties,  pursuant  to  sections  (k)(l),  (2) 
and  (3)  of  the  Act. 

FCC/PRB-2 

Application  and  License  File. 

SYSTEM  location: 

2025  M  Street,  NW.,  Washington,  D.C. 
20554,  and  Route  116,  Gettysburg,  PA 
17325.  Records  consisting  of  extracts  of 
selected  information  can  also  be 
inspected  at  FCC  field  offices.  (See  FCC 
telephone  directory  for  field  office 
addresses,  or  locate  local  ofice  in 
commercial  telephone  directory  under 
"U.S.  Government." 

categories  of  INDIVIDUALS  COVERED  BY  THE 

system: 

Radio  service  applicants  and 
licensees  under  Parts  80,  87,  90.  94,  95, 
and  97  of  the  Commission's  Rules. 

categories  of  records  in  the  system: 

Applications,  licenses,  and 
correspondence  maintained  by  various 
radio  categories:  Aeronautical  and 
Fixed  Group.  Aircraft  Group,  Alaskan 
Group,  Amateur,  Automobile 
Emergency,  Aviation  Auxiliary  Group, 
Aviation  Radio  Navigation  Land, 
Business  Citizens  Band,  Civil  Air  Patrol. 
Coastal  Group,  Disaster,  Fire,  Forest 
Products,  Forestry  Conservation, 
General  Mobile,  Highway  Maintenance, 
Industrial  Radio  Location.  Interurban 
Passenger  (Motor  Carrier),  Interurban 
Property  (Motor  Carrier),  Local 
Government,  Manufacturers,  Marine 
Auxiliary  Group,  Marine  Radar  Land, 
Motion  Picture,  Operational  Fixed 
Microwave,  Personal  Radio,  Petroleum, 
Police,  Power,  Radio  Amateur  Civil 
Emergency  Service  (RACES),  Radio 
Control,  Railroad,  Relay  Press,  Ship 
Group,  Special  Emergency,  Special 
Industrial,  State  Guard,  Taxicab, 
Telephone  Maintenance,  Urban 
Passenger  (Motor  Carrier),  Urban 
Property  (Motor  Carrier). 


authority  for  maintenance  of  the 
system: 

Sections310,  303of  the 
Communications  Act  of  1934,  and 
amendments. 

routine  uses  of  records  maintained  in 

THE  system,  including  CATEGORIES  OF 
users  and  THE  PURPOSES  OF  SUCH  USES: 

Records  are  used  to  administer  the 
Commission's  program  relating  to  radio 
categories  listed  above  including 
licensing,  enforcement,  rulemaking,  and 
other  actions  requiring  record 
information;  to  evaluate  unique  systems; 
to  provide  a  service  of  information  for 
the  general  public.  Selected 
informational  elements  are  incorporated 
in  the  Commission's  central  computer 
facility  to  maintain  a  current  inventory 
of  licensees  for  those  services  which  are 
computerized. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Paper  records  are  stored  in  file  boxes 
or  cabinets.  Automated  records  are  on 
microfiche  or  computer  media. 

RETRIEV  ability: 

Records  can  be  retrieved 
alphabetically  by  name  of  applicant/ 
licensee  within  each  radio  service. 
Automated  records  can  be  retrieved  by 
means  other  than  personal  identifier, 
such  as  location  or  call  sign. 

SAFEGUARDS: 

Records  are  freely  available  for  public 
inspection.  There  are  safeguards  against 
alteration  of  computer  records  by 
unauthorized  persons  (passwords). 
Paper  files  are  maintained  in  offices 
which  are  locked  at  the  end  of  each 
business  day. 

RETENTION  AND  DISPOSAL: 

Records  are  normally  retained  as  long 
as  the  station  remains  licensed,  although 
some  bulky  files  may  be  divided  and 
older  material  sent  to  the  Federal 
Records  Center,  and  maintained  a 
minimum  of  2  years  and  a  maximum  of 
11  years  after  expiration  date. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Private  Radio  Bureau,  2025  M 
Street,  NW.,  Washington,  DC  20554 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager.  In  order  to  facilitate  the 
location  of  a  specific  record,  the  name  of 
the  raido  category  under  which  the 
application  was  filed  and  the  call  sign  of 
the  license  issued  should  be  included 
with  the  request. 
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RECORD  ACCESS  PROCEOUftE: 

Same  as  notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedure. 

RECORD  SOURCE  CATEGORIES: 

Original  applications  and 
supplemental  material  submitted  by 
applicants;  correspondence  from 
complainants;  inspection  reports; 
application  processors. 

FCC/PRB-4 

SYSTEM  NAME: 

Licensees  or  Unlicensed  Persons 
Operating  Radio  Equipment  Improperly. 

SYSTEM  LOCATKM: 

2025  M  Street,  NW.,  Washington,  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Licensees  operating  under  Parts  80,  87, 
90.  94,  95.  and  97  of  the  Rules  in 
violation  of  the  Commission's  Rules  or 
the  Communications  Act  of  1934. 
Unlicensed  perons  operating  radio 
equipment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Enforcement  case  history  cards; 
investigatory  and  hearing  files  with 
inspection  reports,  complaints, 
correspondence,  pleadings,  legal 
memoranda,  investigative  findings, 
forefeiture  notices. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Title  47  U.S.C.  301,  303.  309[e),  312. 
362,  364,  366,  507,  and  510. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Used  by  bureau  employees  in 
enforcement  and  hearing  cases  to 
document,  to  evaluate,  and  to  impose 
sanctions  for  violations  of  the  Rules  or 
Act.  Blanket  Routine  uses  No.  1-7  of  the 
Prefatory  Statement  are  applicable  to 
this  system. 

poucies  and  practices  for  storing, 
retrieving,  accesstng,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

In  file  folders,  card  files. 

RETRIEVAaiLTTY: 

Records  are  filed  and  retrieved  by 
name  of  Ucensee  or  unlicensed 
individual. 

safeguards: 

Records  are  maintained  on  a  division 
level  in  appropriate  file  cabinets  in 
offices  which  are  locked  at  the  end  of 
each  business  day. 


RETENTION  AND  DISPOSAL: 

The  documentation  portions  of  these 
records  are  retained  for  3  years,  after  the 
case  is  closed  and  then  destroyed. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chief,  Private  Radio  Bureau,  2025  M  Street. 
NW.,  Washington,  D.C.  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system  manager 

RECORD  ACCESS  PROCEDURE: 

Address  requests  to  the  system  manager. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Information  originates  from  various 
sources:  FCC  Field  Enginears;  private 
citizens;  Department  of  Justice;  other 
Commission  personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

Parts  of  this  system  of  records  are 
exempt  from  subsections  (c)(3),  (d), 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  of  1974,  5  U.S.C.  552(a),  and 
from  §§  0.554-0.557  of  the  Commission's 
Rules  because  such  parts  contain 
investigatory  material  compiled  solely 
for  law  enforcement  purposes  pursuant 
to  Section  552(k)(2)  of  the  Act. 

FCC/PRB-5 

SYSTEM  NAME: 

Application  Review  List  for  Present  or 
Former  Licensees,  Operators  or 
Unlicensed  Persons  Operating  Radio 
Equipment  Improperly. 

SYSTEM  location: 

2025  M  Street,  NW.,  Washington,  D.C. 
20554. 

categories  of  individuals  covered  by  the 
system: 

Individuals  who  are  or  have  been 
licensed  under  Parts  13,  80,  87,  95,  or  97 
of  the  Rules  who  have  operated  in 
violation  of  the  Commission's  Rules  or 
the  Communications  Act.  Unlicensed 
persons  who  have  operated  radio 
transmitting  equipment.  Persons  who 
have  had  a  license  revoked  or  have  had 
an  application  dismissed  or  denied,  and 
are  prohibited  from  filing  another 
application  within  one  year. 

categories  of  records  in  THE  SYSTEM: 

Name,  address,  date  of  birth  (if 
known)  of  individual,  authorization  code 
of  staff  member  who  placed  name  in  the 
file,  and  the  date  the  name  was  placed 
in  the  file. 

authoritv  for  maintenance  of  the 
system: 

47  U.S.C.  301,  303,  309(e),  312. 


routine  uses  of  records  maintained  in 
the  system,  including  categories  of 
users  and  the  purposes  of  such  uses: 

Needed  by  selected  staff  and  filed 
employees  to  determine  whether  the 
applications  of  these  individuals  should 
be  granted,  dismissed  or  set  for  hearing. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining  and 
disposing  of  records  in  the  system: 

STORAGE: 

On  magnetic  tape  and  computer 
printout. 

RETRIEVABILTfY: 

Information  is  filed  alphabetically  by 
name  of  individual  in  a  computer  and  is 
retrieved  periodically  through  computer 
printout. 

SAFEGUARDS: 

Access  to  computer  is  controlled  by 
password  in  a  secured  office  and  the 
printouts  are  availably  only  to  selected 
staff  personnel. 

retention  and  disposal: 

The  printouts  are  destroyed  by 
machine  shredding  or  by  tearing  into 
pieces  when  a  new  list  is  distributed. 
The  computer  tapes  are  retained  for  four 
back-cycles  and  on  the  fifth  update,  the 
oldest  tape  is  destroyed.  Individual 
names  are  removed  from  the  file  when 
retention  is  no  longer  appropriate;  entire 
lists  of  names  is  reviewed  quarterly. 

system  manager  and  ADDRESS: 

Chief,  Private  Radio  Bureau.  2025  M 
Street,  NW.,  Washington,  D.C.  20554. 

notification  procedure: 

Address  inquiries  to  the  system 
manager. 

record  access  procedure: 

Address  requests  to  the  system 
manager. 

contesting  record  procedure: 

Same  as  above. 

record  source  categories: 

Applicants  and  FCC  Field  Engineers. 

FCC/OET-1 

system  name: 

Experimental  Radio  Station  License 
Files. 

system  location: 

Room  7316,  2025  M  Street,  NW.. 
Washington,  D.C.  20554, 

categories  of  individuals  covered  by  the 
system: 

Those  who  have  been  granted  a 
license  to  operate  an  experimental  radio 
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station  under  Part  5  of  the  Commission's 
Rules. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  the  application  form 
(FCC  Form  442,  Application  for  a  New 
or  Modified  Station)  or  renewal  form 
(FCC  Form  405,  Application  for  Renewal 
of  Station  License)  and  supporting 
exhibits  submitted  by  the  applicant. 
May  also  include  experimental  project 
reports  submitted  by  the  appHcant  as 
required  by  FCC  Rules,  Part  5.  File  also 
includes  comments  from  other 
Commission  bureaus  on  interference 
potential  of  operation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Communications  Act  of  1934,  as 
amended,  Section  308.  FCC  Rules  and 
Regulations,  Part  5,  Experimental  Radio 
Services  (other  than  Broadcast). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  make  a  determination  of 
applicant's  eligibihty  to  operate  a 
station  in  the  experimental  radio 
service;  to  determine  interference 
potential  to  other  radio  services,  as  well 
as  determine  if  project  of 
experimentation  is  valid;  to  Federal 
agencies,  other  FCC  bureaus,  or  to  the 
public  if  it  feels  it  may  be  impacted  or 
wants  to  know  what  new 
experimentation  is  being  conducted. 
FCC  bureaus  use  the  information  to 
determine  the  interference  potential  as 
well  as  possible  use  in  rulemakings.  The 
information  is  available  to  anyone, 
unless  the  applicant  has  requested 
confidentiality  under  §  0.459  of  the 
Commission's  Rules  or  the  information 
is  classified. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABIUTY: 

Files  are  retrieved  by  licensee  name. 
If  more  than  one  station  per  licensee, 
then  also  filed  by  call  sign. 

SAFEGUARDS: 

All  files  are  available  to  the  public 
except  classified  files  and  files  that  have 
been  granted  confidentiality  under 
§  0.457  of  the  Commission's  Rules. 
Classified  files  are  kept  in  locked 
cabinets  in  accordance  with  security 
regulations.  Files  that  have  been  granted 
confidentiality  under  §  0.457  are  marked 
"NOT  FOR  PUBLIC  INSPECTION"  and 
may  only  be  accessed  by  Branch 
personnel  and  Commission  employees 


who  have  a  need  to  know  the 
information. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  the  office; 
destroyed  2  years  after  expiration  of 
license. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Frequency  Liaison  Branch, 
Room  7322,  2025  M  Street,  NW., 
Washington,  D.C.  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORDS  ACCESS  PROCEDURE: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

The  majority  of  information  comes 
from  the  individual.  Other  information 
comes  from  coordination  with  other  FCC 
bureaus  and  from  that  which  is 
generated  within  the  Branch  during  the 
normal  processing  of  the  application. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

FCC/OGC-1 

SYSTEM  name: 

Alleged  Violators  File  (Ex  Parte 
Rules). 

SYSTEM  LOCATION: 

1919  M  Street,  NW.,  Washington,  D.C. 
20554. 

categories  of  INDIVIDUALS  COVERED  BY  THE 

system: 

Individuals  alleged  to  have  violated 
the  Commission's  ex  parte  rules. 

categories  of  records  in  the  system: 

Complaint  letters,  memoranda,  briefs, 
Commission  decisions  recommending 
action  and  new  releases. 

authority  for  maintenance  of  the 
system: 

Section  4(1)  of  the  Communications 
Act  of  1934,  as  amended. 

routine  uses  of  records  maintained  in 
the  system,  including  categories  of 
users  and  the  purposes  of  such  uses: 

Record  information  is  used  by  staff 
attorneys  to  make  a  determination 
whether,  in  fact,  a  violation  of  the  ex 
parte  rules  has  occurred.  The  records 
may  be  referred  to  the  appropriate 
agency  charged  with  the  responsibility 
of  prosecuting  such  violation  or 
enforcing  the  applicable  statute  or  rule. 


poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

File  folders. 

RETRIEVABIUTY: 

Records  are  maintained  by  the  name 
of  the  party  accused  of  an  ex  parte 
violation. 

safeguards: 

Records  are  maintained  in  unlocked 
file  cabinets  in  an  office  that  is  secured 
at  the  end  of  each  business  day.  Since 
only  one  or  two  office  persons  have 
need  to  routinely  access  this  system, 
unauthorized  examinations  would  be 
easily  detected. 

retention  and  disposal: 

Destory  when  3  years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Counsel,  Office  of  General 
Counsel,  1919  M  Street,  NW., 
Washington,  D.C.  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURES: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Complaints,  Security  Officer,  Bureau 
Chiefs. 

FCC/OGC-2 

SYSTEM  NAME: 

Attorney  Misconduct  Files. 

SYSTEM  LOCATION: 

1919  M  Street,  NW.,  Washington,  D.C. 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  attorney  who  appears  in  a 
representative  capacity  before  the  FCC 
and  who  is  being  charged  with  attorney 
misconduct. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence,  briefs,  related 
Commission  agenda  items,  ABA 
recommendations,  investigative 
findings,  complaints  of  attorney 
misconduct,  memoranda. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  Section  500(d)(2). 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Record  information  is  used  by  staff 
attorneys  to  prosecute  a  case  for 
attorney  misconduct  before  the 
administrative  law  judge  and  the 
Commission.  Record  information  may  be 
referred,  as  a  routine  use,  to  the 
appropriate  agency  charged  with  the 
responsibility  of  enforcing  any 
Commission  penalties  imposed. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

retrievabiuty: 

Records  are  retrived  by  the  name  of 
the  attorney  charged  with  misconduct. 

SAFEGUARDS: 

Records  are  kept  in  file  cabinets  in 
offices  that  are  secured  at  the  end  of 
each  business  day.  Since  only  one  or 
two  staff  persons  routinely  access  this 
record  system,  unauthorized 
examination  during  business  hours 
would  be  easily  detected. 

RETENTION  AND  DISPOSAL: 

Destroyed  5  years  after  case  closure. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

General  Counsel,  Office  of  General 
Counsel.  1919  M  Street.  NW.. 
Washington.  D.C.  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Letters  from  pubic,  pledgings,  agenda 
items,  intra-agency  memoranda. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACr 

This  system  of  records  is  exempt  from 
Subsections  (cK3).  (d).  (e)(1),  (e)(4)  (G). 
(H),  and  (I)  and  (f)  of  the  Privacy  Act  of 
1974,  5  U.S.C.  552a,  and  from  §  0.554- 
0.557  of  the  Commission's  Rules  because 
it  is  maintained  for  law  enforcement 
purposes  pursuant  to  subsection  (k)(2)  of 
the  Act. 

Fcc/oac-3 

SYSTEM  name: 

Employee  Complaint  Adjudication. 


SYSTEM  LOCATION: 

1919  M  Street  NW.,  Washington,  DC 

20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  Commission  employee  who  is  the 
subject  of  a  complaint  investigation 
involving  internal  personnel  actions  or 
activities,  i.e.,  discrimination,  grievance, 
political  activity,  separation  or  adverse 
action. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system  involve 
internal  personnel  disputes  that  have 
reached  the  hearing  stage,  and  may 
include  correspondence,  memoranda, 
transcripts  of  hearings,  briefs, 
investigative  reports,  decisions  of 
hearing  examiners  and  Commissioners. 

AUTHORtTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.  Code  Section  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM  INCLUDING  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

Records  are  used  by  staff  attorneys  in 
the  General  Counsel's  office  in  pre- 
hearing settlement  negotiations  with 
opposing  parties;  records  are  also  used 
in  preparation  for  the  actual  hearing 
before  an  administrative  body  or  a 
court. 

POUaES  AND  PRACTKCS  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAIMNO  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEV  ABILITY: 

Records  are  retrieved  by  the  name  of 
the  subject  individual  in  the 
investigation. 

SAFEGUARDS: 

Records  are  maintained  in  unlocked 
file  cabinets  in  an  office  that  is  secured 
at  the  end  of  each  business  day. 

RETENTION  AND  DISPOSAL: 

Destroyed  5  years  after  case  closure. 

SYSTEMS  MANAGER(S)  AND  ADDRESS: 

General  Counsel,  Office  of  General 
Counsel,  1919  M  Street  NW., 
Washington,  DC  20554. 

NOTIRCATION  PROCEDURE: 

Address  inquiries  to  the  system 

manager. 

RECORD  ACCESS  PROCEDURE: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 


RECORD  SOURCE  CATEGORIES: 

Co-workers,  other  supervisors, 
classification  experts,  other  persons 
involved  in  the  case. 

FCC/OGC-4 

SYSTEM  NAME: 

Parties  Involved  in  Current  Litigation 
Before  Federal  Courts. 

SYSTEM  LOCATION: 

1919  M  Street  NW.,  Washington.  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  person  who  is  a  captioned  party 
of  record  in  an  appeal  from  or  petition 
for  review  of  a  Commission  action,  or 
other  court  filing. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Litigation  Division  docket  files 
(duplicate  files  of  those  filed  with  the 
Court  and  other  parties). 

AUTHORtTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  402  of  the  Communications 
Act  of  1934,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM  INCLUDING  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

Record  information  is  used  by 
Commission  attorneys  for  case 
preparation  and  reference. 

Blanket  routine  uses  No.  6  and  7  of  the 
Prefatory  Statement  are  applicable  to 
this  system. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retainii«g  and 
disposing  of  records  in  the  system: 

storage: 

File  folders. 

RETRIEV  ABILTTY: 

Indexed  by  case  name. 

SAFEGUARDS: 

Records  are  filed  in  the  Litigation 
office  and  secured  after  working  hours. 

RETENTION  AND  DISPOSAL: 

After  cases  have  been  decided  or 
dismissed  and  reach  the  inactive  mode, 
the  precedent-setting  or  important  cases 
are  reviewed  to  delete  duplicative  or 
unnecessary  material  and  then  are 
forwarded  to  the  Library  for  binding. 
The  cases  remain  in  the  Library  for 
reference  and  research  purposes.  The 
remainder  of  the  case  records  are 
destroyed  when  no  longer  needed  or 
three  years  after  closure,  whichever 
occurs  first. 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Ck)unsel,  Office  of  General 
Counsel,  1919  M  Street  NW.. 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURES: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

U.S.  Circuit  Court  of  Appeals  and 
parties  to  proceedings. 

FCC/OGC-5 

SYSTEM  NAME: 

Parties  with  Pending  Civil  Cases 
Before  Any  District  Court  That  Affect 
the  Commission. 

SYSTEM  LOCATION: 

1919  M  Street  NW.,  Washington.  DC 
20554. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 

SYSTEM: 

Any  individual  who  has  a 
miscellaneous  case  before  any  District 
Court  that  involves  the  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Letters,  memoranda,  briefs, 
bankruptcy  papers. 

AUTHORfTV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  402  of  the  Communications 
Act  of  1934,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDmO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Record  information  is  used  by 
Commission  attorneys  to  update 
information  or  furnish  additional  data 
for  the  Government  agency  handling  the 
case. 

Blanket  routine  uses  Nos.  6  and  7  of 
the  Prefatory  Statement  are  applicable 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVING,  ACCESSING.  RETArNING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEVABIUTY: 

Records  are  retrieved  by  the  name  of 
the  individual  filing  the  claim. 

SAFEGUARDS: 

Records  are  maintained  in  unlocked 
file  cabinets  in  an  office  that  is  secured 
at  the  end  of  each  business  day. 


RETENTION  AND  DISPOSAL: 

The  records  are  destroyed  when  no 
longer  needed  or  after  five  years, 
whichever  occurs  first. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

General  Counsel,  Office  of  General 
Counsel,  1919  M  Street  NW., 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Justice  Department;  U.S.  Attorneys; 
other  Federal  agencies;  U.S.  District 
Courts;  and  parlies  to  the  proceedings. 

FCC/OGC-6 

SYSTEM  name: 

Private  or  Civil  Injury  Claimants. 

SYSTEM  LOCATION: 

1919  M  Street  NW.,  Washington,  DC 

20554 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  who  files  a  damage 
claim  against  the  Commission  or 
commits  a  tort  against  a  Commission 
employee. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Accident  reports,  tort  claim  vouchers, 
correspondence,  memoranda,  medical 
and  payment  receipts,  repair  and 
payment  receipts,  pictures. 

authorrry  for  maintenance  of  the 
system: 

Federal  Tort  Claims  Act,  28  U.S.C. 
Section  2672. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Record  information  is  used  by 
attorneys  in  the  Office  of  General 
Counsel  to  determine  whether  a  damage 
claim  filed  against  the  Commission 
should  be  paid  and  for  reference  when 
assigned  a  similar  case.  If  it  is 
determined  that  the  claim  should  not  be 
paid  or  in  cases  when,  pursuant  to  the 
limitations  set  out  in  28  U.S.C.  Section 
2672,  the  Commission  cannot  make  the 
final  determination  whether  or  not  to 
pay  a  claim,  the  record  is  routinely 
transferred  to  the  appropriate  agency 
charged  with  the  responsibility  of 
disposition. 


pouctes  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

File  folders. 

RETRIEV  ability: 

Records  are  retrieved  by  the  name  of 
the  individual  who  filed  the  claim. 

SAFEGUARDS: 

Records  are  kept  in  an  unlocked  file 
cabinet  in  an  office  that  is  locked  at  the 
end  of  each  business  day.  Since  only 
one  or  two  office  persons  routinely 
access  this  system,  unauthorized 
examination  during  business  hours 
would  be  easily  detected. 

RETENTION  AND  DISPOSAL: 

Destroy  5  years  after  case  closure. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Counsel,  Office  of  General 
Counsel,  1919  M  Street  NW., 
Washington,  DC  20554. 

NOTIHCATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Witnesses;  General  Counsel;  Office  of 
Managing  Director  claimants;  and 

employees. 

FCC/OGC-7 

SYSTEM  NAME: 

Garnishment  and  Levj'  of  Wages. 

SYSTEM  location: 

1919  M  Street  NW.,  Washington,  DC 
20554 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  Commission  employee  who  is  the 
subject  of  a  garnishment  or  levy  order 
issued  by  a  court  of  competent 
jurisdiction  or  by  another  government 
entity  duly  authorized  to  issue  such 
order. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Garnishment  or  levy  orders  served 
upon  the  agency  for  implementation, 
correspondence,  memoranda. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  use.  Section  301. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTIM,  INCLUDtNG  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  are  used  by  staff  attorneys  in 
the  General  Counsel's  office  in  directing 
the  agency's  implementation  of 
garnishment  and  levy  orders.  Also, 
blanket  routine  uses  number  1,  6  and  8 
of  the  Prefatory  Statement  are 
applicable  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAININQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM. 

STORAGE: 

File  folders. 

retrievabiuty: 

Records  are  maintained  by  the  name 
of  the  individual  subject  to  garnishment 
or  levy  order. 

SAFEGUARDS: 

Records  are  kept  in  file  cabinets  in 
offices  that  are  secured  at  the  end  of 
each  business  day.  Because  only  one  or 
two  office  persons  have  need  to 
routinely  access  this  system, 
unauthorized  examinations  would  be 
easily  detected. 

RETENTION  AND  DISPOSAL: 

Records  are  normally  retained  as  long 
as  the  Commission  remains  under  the 
obligation  to  implement  the  particular 
garnishment  or  levy  order. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

General  Counsel,  Office  of  General 
Counsel.  1919  M  Street  NW.. 
Washington.  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Bankruptcy  courts,  state  domestic 
relations  courts,  state  public  health  and 
welfare  departments  or  agencies. 
Internal  Revenue  Service,  intra-agency 
memoranda. 

FCC/OMO-2 

SYSTEM  NAME: 

Labor  and  Employee  Relations  Case 
Files. 


SYSTEM  LOCATION: 

Labor-Management  and  Employee 
Relations  Branch,  Office  Of  Associate 
Managing  Director — Human  Resources 
Management,  Office  of  Managing 


Director,  Federal  Communications 
Commission.  1919  M  Street  NW., 
Washington,  DC  20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  FCC  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  a  variety  of 
records  relating  to  formal  and  informal 
actions  based  on  conduct  or 
performance;  grievances  filed  under  the 
negotiated  or  administrative  grievance 
procedures;  requests  for 
reconsideration;  arbitrations;  appeals; 
and  miscellaneous  inquiries  and 
complaints.  The  records  may  include 
information  such  as  case  number; 
employee  name,  social  security  number, 
grade,  job  title,  and  employment  history. 
The  records  may  also  include  copies  of 
notices  of  proposed  actions;  materials 
relied  on  by  the  agency  to  support  the 
proposed  action;  statements  of 
witnesses;  employee  responses  or 
appeals;  transcripts;  and  agency 
decisions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  Chapters  33,  35,  43.  61,  63,  71. 
73,  75,  and  77\  5  CFR  Parts  315,  359,  432, 
531,  532,  610,  530.  715.  733.  735.  752,  and 
771. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USE: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  provide  information  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C.  Chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 

b.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  or  civil  or  criminal 
law  or  regulation. 

c.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  in  the  course  of 
processing  any  of  the  covered  actions  or 
in  regard  to  any  appeal  or 
administrative  review  procedure,  to  the 
extent  necessary  to  identify  the 
individual,  inform  the  source  or  the 
purpose(s)  of  the  request,  and  to 
indentify  the  type  of  information 
requested. 

d.  To  disclose  information  to  a 
Federal  agency,  in  response  to  its 


request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  or  the  classifying  of 
jobs,  to  the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  on  the  matter. 

e.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

f.  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 

g.  By  the  National  Archives  and 
Records  Administration  in  records 
management  inspections  conducted 
under  authority  of  44  U.S.C  Section  2904 
and  2906. 

H.  By  the  agency  maintaining  the 
records  or  the  Office  of  Personnel 
Management  to  locate  individuals  for 
personnel  research  or  survey  response 
and  in  the  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  workforce 
studies.  While  published  statistics  and 
studies  do  not  contain  individual 
indentifiers,  in  some  instances  the 
selection  of  elements  of  data  included  in 
the  study  may  be  structured  in  such  a 
way  as  to  make  the  data  individually 
identifiable  by  inference. 

i.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

J.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board, 
including  the  Office  of  the  Special 
Counsel,  when  requested  in  connection 
with  appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  review 
of  0PM  rules  and  regulations, 
investigations  of  alleged  or  possible 
prohibited  personnel  practices,  and  such 
other  functions;  e.g.,  as  promulgated  in  5 
U.S.C  Section  1205  and  1206,  or  as  may 
be  authorized  by  law. 

k.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
practices  in  the  Federal  sector, 
examination  of  Federal  affirmative 
employment  programs,  compliance  by 
Federal  agencies  with  applicable  laws 
and  regulations,  or  other  functions 
vested  in  the  Commission  by  applicable 
law. 
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1.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

m.  To  provide  officials  of  other 
Federal  agencies  information  they  need 
to  know  in  the  performance  of  their 
official  duties  related  to  reconciling  or 
reconstructing  data  files,  in  support  of 
the  functions  for  which  the  records  were 
collected  and  maintained. 

POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in  file 
folders. 

RETRIEV  ability: 

These  records  are  retrieved 
preliminarily  by  case  number.  An 
examination  of  case  logs  will  disclose 
the  name  of  an  employee  associated 
with  a  case  number. 

SAFEGUARDS: 

These  records  are  maintained  in 
lockable  metal  filing  cabinets  to  which 
only  authorized  personnel  have  access. 

RETEimOH  AMD  DISPOSAL: 

a.  Records  pertaining  to  the  following 
matters  are  disposed  of  at  the  end  of  the 
first  fiscal  year  following  completion  of 
the  fiscal  year  in  which  the  action  was 
taken:  Informal  actions  based  on 
conduct  or  performance;  oral 
admonishments  confirmed  in  writing; 
and  written  reprimands. 

b.  Records  pertaining  to  the  following 
matters  are  disposed  of  at  the  end  of  the 
third  fiscal  year  following  completion  of 
the  fiscal  year  in  which  the  action  was 
taken:  Grievances  processed  under  the 
negotiated  or  administrative  grievance 
procedures:  and  appeals. 

c.  Records  pertaining  to  the  following 
matters  are  disposed  of  at  the  end  of  the 
fourth  fiscal  year  following  completion 
of  the  fiscal  year  in  which  the  action 
was  taken:  Within-grade  increase 
denials/postponements;  suspensions, 
removals,  and  furloughs  taken  under 
authority  of  5  U.S.C.  Chapters  35  and  75; 
and  requests  for  reconsideration/ 
review. 

d.  Records  pertaining  to  the  following 
matters  are  disposed  of  at  the  end  of  the 
fifth  fiscal  year  following  completion  of 
the  fiscal  year  in  which  the  action  was 
taken:  Removals,  demotions,  and 
reassignments  based  on  unacceptable 
performance:  and  arbitrations. 


SYSTEM  MANAOER(S): 

Managing  Director,  Office  of 
Managing  Director,  1919  M  Street  NW., 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Individuals  subject  to  an  action 
governed  by  this  system  of  records  will 
be  provided  access  to  the  record  upon 
request,  subject  to  applicable  law  and 
regulation.  Individuals  should  contact 
the  System  Manager  for  access.  They 
must  furnish  the  following  information 
in  writing  for  their  records  to  be  located 
and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  opening  and  closing 
date  of  the  case  and  the  kind  of  action 
involved. 

d.  Organizational  component 
involved. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  their  records  to  correct 
factual  errors  should  contact  the  System 
Manager  in  writing.  The  following 
information  must  be  provided: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  opening  and  closing 
date  of  the  case  and  the  kind  of  action 
involved. 

d.  Organizational  component 
involved. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by: 

a.  The  individual  on  whom  the  record 
is  maintained. 

b.  Testimony  of  witnesses. 

c.  Supervisors  and  managers. 

d.  Union  officials. 

e.  Arbitrators  and  other  third-parties, 
such  as  the  Department  of  Labor, 
Federal  Labor  Relations  Authority,  and 
Merit  Systems  Protection  Board. 

FCC/0MI>-3 

SYSTEM  NAME: 

Federal  Advisory  Committee 
Membership  File. 

SYSTEM  location: 

1919  M  Street  NW..  Washington,  DC 
20554. 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 

system: 

.Members  of  Federal  advisory 
committees  sponsored  or  co-sponsored 
by  FCC. 


authorfty  for  maintenance  of  the 
system: 

Pub.  L.  92-463.  Federal  Advisory 
Committee  Act 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  showing  individual  name, 
business  address,  business  telephone 
number,  and  occupation  or  title. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

(1)  To  distribute  information  to 
members  oleach  committee,  convene 
meetings,  and  conduct  general 
committee  business;  (2)  to  provide 
information  to  the  public  upon  request; 
(3)  to  furnish  information  to  the  General 
Sen,' ices  Administration  for  use  in 
compiling  an  annual  report. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

retrievabiuty: 

Records  are  grouped  by  name  of 
committee  and  filed  and  retrieved 
thereunder  by  name  of  committee 
member. 

SAFEGUARDS: 

Paper  records  are  maintained  in  file 
cabinets  in  offices  which  are  locked  at 
the  end  of  each  business  day. 

RETENTION  ANO  DISPOSAL: 

Records  are  retained  until  the 
Committee  is  terminated,  and  then 
transferred  to  the  Federal  Records 
Center. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Managing  Director,  Office  of  the 
Managing  Director,  1919  M  Street  NW., 
Washington.  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager.  Name  of  advisory  committee 
should  be  included  in  the  inquiry. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedure. 

RECORD  SOURCE  CATEGORIES: 

Committee  members. 
FCC/OMD-4 

SYSTEM  name: 

Security  Office  Control  Files. 
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SYSTEM  location: 

1919  M  street  NW.,  Washington,  DC 
20554. 

categories  of  individuals  covered  by  the 
system: 

Current  and  former  FCC  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  cards,  filed 
alphabetically,  containing  date  of  birth, 
place  of  birth,  Social  Security  Number, 
classification  as  to  position  sensitivity, 
types  and  dates  of  investigations, 
investigative  reports,  dates  and  levels  of 
clearances. 

AUTHonrrv  for  maintenance  of  the 
system: 

Executive  Orders  10450  and  12065. 

ROUTINC  uses  of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  mCLUOtNG  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  are  used  by  FCC 
Security  Officers  and  employees  of  the 
Securi^  Office  for  administrative 
reference  in  connection  with  controlling 
position  sensitivity  and  persormel 
clearances. 

The  following  disclosures  of 
information  from  this  system  may  be 
made  outside  of  the  FCC: 

1.  To  a  Federal  agency  or  the  District 
of  Columbia  Government,  in  response  to 
its  request,  in  connection  with  the  hiring 
or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  security  or  suitability 
investigation  of  an  individual,  the 
classifying  of  jobs,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant,  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

2.  To  the  security  office  of  an  agency 
in  the  executive,  legislative,  or  judicial 
branch,  or  the  District  of  Columbia 
Government,  in  response  to  its  request 
for  verification  of  security  clearance,  to 
FCC  employees  to  have  access  to 
classified  data  or  areas  where  their 
official  duties  require  such  access. 

Blanket  routine  uses  No.  1,  2,  4  and  5 
in  the  Prefatory  Statement  are 
applicable  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINGS,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  cards. 

retrievabiuty: 

Records  are  retrieved  by  the  name 
and  date  of  birth  of  the  idividuals  on 
whom  they  are  maintained. 


SAFEGUARDS: 

The  cards  are  stored  within  a  seciu-ed 
area.  The  cards  do  not  leave  the  security 
office. 

RETENTION  AND  DISPOSAL: 

Cards  are  retained  for  twenty  years 
after  the  individual  leaves  the  agency 
and  then  are  disposed  of  by  burning. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Managing  Director,  Office  of 
Managing  Director,  1919  M  Street  NW., 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  appropriate  system  manager 
indicated  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Date  of  birth. 

RECORD  ACCESS  PROCEDURES: 

Individuals  vWshing  to  request  access 
to  records  about  them  should  contact 
the  appropriate  system  manager 
indicated  above.  Individuals  must 
furnish  the  following  information  for 
their  record  to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

An  individual  requesting  access  must 
also  follow  FCC  Privacy  Act  regulations 
regarding  verification  of  identity  and 
access  to  records  (47  CFR  0.554  and 
0.555). 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  appropriate  system  manager 
indicated  above.  Individuals  must 
furnish  the  following  information  for 
their  record  to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

An  individual  requesting  amendment 
must  also  follow  the  FCC  F*rivacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (47 
CFR  0.556  and  0.557). 

RECORD  SOURCE  CATEGORIES: 

a.  The  individual  to  whom  the 
information  applies. 

b.  Investigative  files  maintained  by 
the  OPM  Division  of  Personnel 
Investigations. 

c.  Employment  information 
maintained  by  the  Persormel  officer. 


FCC/OMD-5 

SYSTEM  NAME: 

State  and  Operational  Areas 
Emergency  Communications  Committee 
Membership. 

SYSTEM  location: 

1919  M  Street  NW..  Washington,  DC 
20554. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Chairmen  and  Vice  Chairmen  of  State 
and  Operational  Area  Emergency 
Communications  Committees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  showing  individual  name, 
business  address,  business  telephone 
number  and  title. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Pub.  L.  92-463,  Federal  Advisory 
Committee  act. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Used  to  forward  appropriate 
information  to  State  Conunittee 
members,  each  broadcast  station  in  the 
State  and  to  Federal,  State  and  local 
government  officials  for  Emergency 
Communications  planning. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEV  ability: 

Records  are  filed  by  state  and  by 
name  of  committee  member  within  the 
state. 

safeguards: 

Records  are  maintained  in  file 
cabinets  which  are  locked  at  the  end  of 
each  business  day. 

retention  AND  DISPOSAL: 

Records  are  retained  indefinitely 
while  the  individual  is  a  member  of  the 
committee;  when  member  resigns, 
individual  file  material  is  destroyed. 

system  MANAQER(S)  and  ADDRESS: 

Managing  Director,  Office  of 
Managing  Director,  1919  M  Street  NW., 
Washington.  DC  20554. 

NOTIFICATION  PROCEDURES: 

Address  inquiries  to  the  system 
manager.  Name  of  state  must  be 
provided  with  any  request  for 
information. 


BEST  COPY  AVAILABLE 
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RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 

CONTESTINQ  RECORD  PROCEDURE: 

Same  as  notification  procedure. 

RECORD  SOURCE  CATEGORIES: 

Committee  member. 
FCC/0M[>-6 

SYSTEM  NAME: 

Records  of  money  received,  refunded, 
and  returned. 

SYSTEM  LOCATIOM: 

1919  M  Street  NW.,  Washington,  DC 
20554:  Route  116,  Gettysburg,  PA  17326 
and  Room  207,  Post  Office  Building, 
Gettysburg.  PA  17325. 

categories  of  individuals  covered  by  the 
system: 

Individuals  and  companies  making 
payments  to  cover  goods  acquired, 
forfeitures  assessed,  fees  collected  and 
services  rendered;  refunds  for  incorrect 
payments  or  overpayments;  billing  and 
collection  of  bad  checks;  and 
miscellaneous  monies  received  by  the 
Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names  and  addresses  of  individuals 
or  companies,  records  of  goods  acquired 
or  services  rendered;  forfeitures 
assessed  and  collected;  amounts;  dates; 
check  numbers;  locations;  bank  deposit 
information;  transaction  type 
information:  United  States  Treasury 
deposit  numbers:  ship  name  and  call 
sign:  and  information  substantiating  fees 
collected,  refunds  issued,  and  interest 
penalties  assessed  individuals. 

AUTHORITV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Budget  and  Accounting  Act  of  1921; 
Budget  and  Accounting  Precedures  Act 
of  1950:  Consolidated  Omnibbs  Budget 
Reconciliation  Act  of  1985  arid  31  U.S.C. 
525. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUiDmO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  primary  uses  of  the  records  are 
(a)  to  account  for  all  monies  received  by 
the  Commission  from  the  public  and 
refunded  to  the  public;  (b)  to  compute 
vouchers  to  determine  amounts  claimed 
and  reimbursed. 

Disclosure  outside  the  Commission 
may  be  made  to  Federal,  State  or  local 
Government  agencies  performing  a  tax, 
investigative  or  regulatory  function. 

Blanket  Routine  Uses  No.  1  thru  7  of 
the  Prefatory  Statement  are  applicable 
to  this  system. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper,  computer  printout,  microfilm, 
microfiche,  magnetic  disc,  and  magnetic 
tape. 

retrievability: 

By  name  and/or  type  of  transaction; 
call  sign;  processing  number,  employer 
identification  number,  soundex  number, 
fee  control  number,  payment  ID  number 
or  sequential  number. 

SAFEGUARDS: 

Records  are  located  in  lockable  metal 
file  cabinets,  metal  vaults,  and  in  metal 
file  cabinets  in  secured  rooms  or 
secured  premises,  with  access  limited  to 
those  individuals  whose  official  duties 
require  access. 

retention  and  disposal: 

Retained  for  one  year  following  the 
end  of  the  fiscal  year,  then  transferred 
to  the  Federal  Records  Center  and 
destroyed  when  6  years  and  3  months 
old. 

system  MANAGER(S)  and  ADDRESS: 

Managing  Director,  Office  of 
Managing  Director,  1919  M  Street  NW., 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual  and/or  company; 
Federal  Reserve  Bank;  agent  of  subject 
or  company;  or  Attomey-At-Law. 

[FR  Doc.  8ft-1997e  Filed  9-1-88;  8:45  am] 

BILUNG  CODE  6712-01 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

Agency  Forms  SutMnitted  to  the  Office 
Of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  August  26. 
1988. 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on  301- 
594-1238  for  copies  of  package) 

1.  Annual  Report  on  Home  and 
Community  Based  Waivers — 0938- 
0272 — States  with  an  approved  waiver 
are  required  to  submit  the  HCFA-372 
annually  in  order  to  determine  the 
waivers  impact  on  the  type,  amount  and 
cost  of  service  provided  under  the  state 
plan.  Respondents:  State  or  local 
governments;  Number  of  Respondents: 
46;  Frequency  of  Response:  Annually; 
Estimated  Annual  Burden:  9,556  hours. 

OMB  Officer.  Allison  Herron. 

Office  of  Human  Development  Services 

(Call  Reports  Clearance  Officer  on  202- 
472-4415  for  copies  of  package) 

1.  Report  to  Congress  on  Voluntary 
Placement  Assistance — 0980-0166 — 
Section  102  (e)  of  Pub.  L.  96-272  requires 
that  the  Secretary,  Department  of  Health 
and  Human  Services  shall  submit  to  the 
Congress  a  report  on  the  number  of 
children  in  foster  care  pursuant  to 
voluntary  placement  agreement  and  on 
the  reasons  for  such  placement. 
Respondents:  State  or  local 
governments;  Number  of  Respondents: 
26;  Frequency  of  Response:  1;  Estimated 
Annual  Burden:  520  hours. 

OMB  Desk  Officer.  Shannah  Koss- 
McCallum. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  package) 

1.  Cancer  Prevention  (Smoking)  in 
Black  Populations:  Multiple  Community 
Based  Intervention — New — Both  in- 
person  and  telephone  surveys  will  be 
used  to  assess  the  effectiveness  of  a 
community  based  Smoking  intervention 
in  three  district  geographic  locations. 
The  data  will  help  guide  NCI's  National 
Cancer  Prevention  and  Control  program 
and  provide  needed  information  to 
assess  an  educational  intervention  in 
the  black  population  which  is 
disproportionately  effected  by  cancers 
related  to  smoking.  Respondents: 
Individuals  or  households:  Number  of 
Respondents:  6,634:  Frequency  of 
Response:  Single-time  study;  Estimated 
Annual  Burden:  2,393  hours. 

2.  Regulation-^5  CFR  96— Preventive 
Health  and  Health  Block  Grant— 0920- 
0106 — The  purpose  of  this  data 
collection  is  to  collect  annual 
applications  and  reports  on  use  of  funds 
from  61  State  grantees  for  the  Preventive 
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Health  and  Health  Service  Block  Grants. 
Respondents:  State  or  local 
governments;  Number  of  Respondents: 
61;  Frequency  of  Response:  Annually; 
Estimated  Annual  Burden:  7,320  hours. 

3.  PHS  Supplements  to  Application  for 
Federal  Assistance  (SF-424)— Project 
Approval  Checklists  (Part  II)  and 
Project  Narrative  (Part  IV) — New — 
Federal  Grants  Parts  II  and  IV  are  part 
of  application  forms  used  to  elicit 
information  primarily  from 
goverrunental  and  other  nonprofit 
organizations  requesting  financial 
assistance  from  various  PHS  health 
grant  programs.  Respondents:  State  of 
local  governments.  Business  or  other  for- 
profit,  Non-profit  institutions;  Number  of 
Respondents:  3,000;  Frequency  of 
Response:  1;  Estimated  Annua!  Burden: 
6,750  hours. 

OMBDesk  Officer:  Shannah  Koss- 
McCallum. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 
PHS:  202-245-2100 
HCFA:  3Gl-fl66-2088 
FSA:  202-245-0652 
SSA:  301-965-4149 
OS:  202-245-6511 
OHDS:  202-472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
UC  20503.  Attn:  Shannah  Koss- 
McCallum. 

Date:  August  26. 1988. 
lames  V.  Oberthaler, 

Deputy  Assistant  Secretary,  Infonnation 

Resources  Management. 

(re  Doc.  88-20000  Filed  9-1-88:  8:45  am| 

BILLINO  CODE  4110-6O-M 


Food  and  Drug  Administration 
[Docket  No.  87P-0339/CP) 

Petition  Requesting  5  Years 
Exclusivity  for  Haloperidol  Decanoate 
Instead  of  the  3  Years  Exclusivity 
Granted 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
filing  of  a  citizen  petition  from  McNeil 
Pharmaceutical,  Spring  House,  PA 
19477-0776,  requesting  that  the  agency 


grant  5  years  marketing  exclusivity  for 
haloperidol  decanoate,  instead  of  the  3 
years  exclusivity  granted  when  the  new 
drug  application  (NDA)  for  this  product 
was  approved  on  January  14, 1986.  FDA 
is  giving  notice  of  filing  of  the  petition  to 
all  interested  persons  because  a 
decision  to  grant  the  petition,  if  it  is 
m.ade.  would  affect  the  date  when 
applications  for  marketing  generic 
versions  of  haloperidol  decanoate  could 
be  submitted. 

date:  Comments  by  October  3, 1988. 
ADDRESS:  Requests  for  a  copy  of  the 
petition  and  written  comments  should 
be  made  to  the  Dockets  Management 
Branch  {HFA-305),  Rm.  4-62.  Food  and 
Drug  Administration,  5600  Fisheis  Lane, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  H.  Mitchell,  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857.  301- 
295-8046. 

SUPPLEMENTARY  INFORMATION:  On 
September  24. 1984.  the  President  signed 
into  law  the  Drug  Price  Competition  and 
Patent  Term  Restoration  Act  authorizing 
FDA  to  accept  abbreviated  new  drug 
applications  (ANDA's)  for  generic 
versions  of  many  previously  approved 
new  drug  products.  The  new  legislation 
also  provides  for  periods  of  exclusive 
marketing  for  certain  new  drug  products 
approved  under  section  505(b)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355(b)).  An  ANDA  or 
an  NDA  for  a  generic  version  of  a  drug 
product  granted  such  exclusivity  may 
not  be  submitted  or  its  approval  made 
effective  until  the  period  of  exclusive 
marketing  ends. 

New  drug  products  that  have  been 
granted  exclusivity  under  any  of  the 
exclusivity  provisions  of  the  new 
legislation  are  set  forth  in  a  publication 
entitled  "Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations" 
(the  list)  and  its  supplements.  The 
period  of  exclusivity  for  such  products  is 
included  in  the  information  in  the  list. 

Persons  may  disagree  with  the 
agency's  findings  in  granting  a  period  of 
exclusivity  to  a  drug  product.  A  person 
may  file  a  citizen  petition  with  the 
agency  seeking  a  change  in  the 
exclusivity  status  of  an  approved  drug 
product.  The  agency's  past  practice  has 
been  to  publish  a  notice  in  the  Federal 
Register  announcing  the  submission  of  a 
citizen  petition  after  such  a  petition  has 
been  filed.  Such  notices  state  that  copies 
of  that  petition  are  available  on  request. 
Such  an  announcement  is  constructive 
notice  to  all  persons  that  they  may  be 
affected  by  that  petition,  and  that  they 
have  an  opportunity  to  submit  their 


comments  to  the  agency.  Persons 
potentially  affected  include,  among 
others,  holders  of  approved  ANDA's  or 
NDA's  described  in  section  505(b)(2)  of 
the  act.  the  effective  dates  of  which 
application  might  be  affected  by  a 
decision  to  grant  such  a  petition; 
persons  who  have  such  applications 
pending  or  who  contemplate  sub.n^iitiing 
such  applications;  and  persons  whose 
rights  to  submit  such  applications  may 
be  affected. 

On  October  30, 1981,  McNeil 
Pharmaceutical  submitted  an  NDA  for 
the  drug  haloperidol  decanoate.  The 
agency  determined  that  a  3-year 
marketing  exclusivity  for  haloperidol 
decanoate  was  appropriate  pursuant  to 
section  505[c)(3)(D)(iii)  and  (j)(4)(D](iii) 
of  the  act,  granted  that  period  of 
exclusivity  in  approving  NDA  18-701  for 
that  drug  product  on  January  14, 1986. 
and  announced  that  determination  in 
cumulative  supplement  15  to  the  sixth 
edition  of  the  list.  The  3-year  period  of 
exclusivity  for  haloperidol  decanoate  is 
shown  in  the  current  edition  of  the  list. 
The  3-year  exclusivity  period  ends 
January  14. 1989. 

On  October  2. 1987,  McNeil 
Pharmaceutical  submitted  b  citizen 
petition  (87P-0339/CP)  challenging  that 
determination  and  requesting  that  a  5- 
year  period  of  exclusivity  be  granted 
pursuant  to  section  505(c)(3)(D)(ii)  and 
(J)(4){D)(ii).  The  petitioner  amended  its 
application  in  response  to  comments 
made  by  Quad  Pharmaceuticals,  Inc., 
6340  La  Pas  Trail,  Indianapolis,  IN  46268, 
and  to  FDA's  decision  on  Abbott 
Laboratories'  Depakene/Depakote 
petition  (Docket  No.  86P-0367/CP).  The 
petitioner  contends  that  the  statute  was 
incorrectly  applied  by  the  agency.  In 
accordance  with  FDA's  past  practice, 
the  agency  hereby  armounces  the 
submission  of  that  petition.  FDA  is 
reviewing  the  merits  of  the  petition,  and 
by  this  notice,  is  giving  anyone  who  may 
be  affected  by  this  petition  an 
opportunity  to  comment. 

Interested  persons  may.  on  or  before 
October  3. 1988.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  petition.  These 
comments  will  be  considered  in 
preparing  an  agency  response  to  the 
petition.  Two  copies  of  any  comment  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  petition  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday.  Requests 
for  a  single  copy  of  the  petition  should 
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be  sent  to  the  Dockets  Management 
Branch. 

Dated:  August  26. 1968. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

|FR  Doc.  88-20032  Filed  9-1-86;  8:45  am] 

BILLINQ  CODE  4160-01-W 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  the 
Clinical  Applications  and  Prevention 
Advisory  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Chnlbal  Applications  and  Prevention 
Advisory  Committee.  Division  of 
Epidemiology  and  Clinical  Applications, 
National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
on  October  26-27, 1988,  in  the 
Conference  Room  of  the  Lee  Building  at 
the  Federation  of  American  Societies  for 
Experimental  Biology  (FASEB),  9650 
Rockville  Pike,  Bethesda,  Maryland 
20814. 

This  meeting  will  be  open  to  the 
public  on  October  26  from  1:00  p.m.  to 
recess  and  from  8:30  a.m.  to 
adjournment  on  October  27  to  discuss 
new  initiatives,  program  policies,  and 
issues.  Attendance  by  the  public  will  be 
limited  to  space  available. 

Terry  Bellicha,  Chief,  Communications 
and  Public  Information  Branch,  National 
Heart,  Lung,  and  Blood  Institute, 
Building  31,  Room  4A21,  National 
Institutes  of  Health  Bethesda,  Maryland 
20892,  (301)  496-4236,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 

Dr.  William  R.  Harlan,  Director, 
Division  of  Epidemiology  and  Clinical 
Applications,  Federal  Building,  Room 
212.  Bethesda,  Maryland  20892,  (301) 
496-2533.  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837,  Heart  and  Vascular 
DiseHses  Research.  National  Institutes  of 
Health.) 

Dated  August  29, 1988. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-20048  Filed  9-1-88:  8:45  am] 

BILLING  COOE:  4140-01-M 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  Blood 
Diseases  and  Resources  Advisory 
Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Blood 


Diseases  and  Resources  Advisory 
Committee.  National  Heart.  Lung,  and 
Blood  Institute.  October  26-27, 1988, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892.  The  Committee  will  meet  in 
Building  31,  Conference  Room  7,  C 
Wing. 

The  entire  meeting  will  be  open  to  the 
public  from  1  p.m.  to  adjournment 
October  26, 1988.  and  9  a.m.  to 
adjournment  October  27, 1988,  to  discuss 
the  status  of  the  Blood  Diseases  and 
Resources  program  needs  and 
opportunities.  Attendance  by  the  public 
will  be  limited  to  space  available. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  Public  Information 
Branch,  National  Heart.  Lung,  and  Blood 
Institute,  Building  31,  Room  4A21, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  telephone  number  (301) 
496-4236,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  the  Committee 
members. 

Dr.  Fann  Harding,  Assistant  to  the 
Director,  Division  of  Blood  Diseases  and 
Resources,  National  Heart.  Lung,  and 
Blood  Institute,  Federal  Building,  Room 
5A-08,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  telephone 
number  (301)  496-1817,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  August  29.  1988. 
Betty  ).  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  86-20049  Filed  9-1-88;  8:45  amj 

BILLING  COOE  4140-Ot-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  dT 
Pulmonary  Diseases  Advisory 
Committee 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Pulmonary  Diseases  Advisory 
Committee,  National  Heart,  Lung,  and 
Blood  Institute,  October  26-27, 1988,  at 
the  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  9,  Bethesda,  Maryland  20892. 

The  entire  meeting,  from  1:00  p.m.  on 
October  26,  to  adjournment  on  October 
27,  will  be  open  to  the  public.  The 
Committee  will  discuss  the  current 
status  of  the  Division  of  Lung  Diseases' 
programs  and  Committee  plans  for  fiscal 
year  1990.  Attendance  by  the  public  will 
be  limited  to  the  space  available. 

Terry  Bellicha,  Chief,  Communications 
and  Public  Information  Branch,  National 
Heart,  Lung,  and  Blood  Institute, 
Building  31,  Room  4A-21,  National 


Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  496-^236,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members. 

Dr.  Suzanne  S.  Hurd,  Executive 
Secretary  of  the  committee.  Westwood 
Building,  Room  6A16,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892, 
(301)  496-7208,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.838,  Lung  Diseases  Research, 
National  Institutes  of  Health.) 

Dated:  August  29, 1988. 
Betty ).  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  68-20050  Filed  9-1-88:  6:45  am) 

BILLING  COOE  4140-01-«l 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  the 
Sickle  Cell  Disease  Advisory 
Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Sickle 
Cell  Disease  Advisory  Committee, 
Division  of  Blood  Diseases  and 
Resources,  National  Heart,  Lung,  and 
Blood  Institute.  October  25. 1988.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health.  Building  31, 
Conference  Room  6,  C-Wing,  Bethesda, 
Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  5  p.m.,  to  discuss 
recommendations  on  the 
implementation  and  evaluation  of  the 
Sickle  Cell  Disease  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  Public  Information 
Branch  National  Heart,  Lung,  and  Blood 
Institute.  National  Institutes  of  Health, 
Building  31,  Room  4A21,  (301)  496-4236. 
will  provide  a  summary  of  the  meeting 
and  a  roster  of  the  committee  members 
upon  request. 

Dr.  Clarice  D.  Reid,  Chief,  Sickle  Cell 
Disease  Branch,  Division  of  Blood 
Diseases  and  Resources,  NHLBI,  Federal 
Building,  Room  508,  (301)  496-6931,  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health.) 

Dated:  August  29,  1988. 
Betty  ).  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-20051  Filed  9-1-88:  8:45  am) 

BILLING  COOE  4140-Ot-M 
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National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meeting,  National  Kidney  and 
Uroiogic  Diseases  Advisory  Board 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Kidney  and  Uroiogic  Diseases 
Advisory  Board  on  September  26-27, 
1988,  from  8  a.m.  to  approximately  5  p.m. 
each  day  at  the  Bethesda  Marriott,  5151 
Pooks  Hill  Road,  Bethesda,  Maryland 
20814.  The  meeting,  which  will  be  open 
to  the  public,  is  being  held  to  discuss  the 
Board's  activities  and  the  development 
of  a  long-range  plan  to  combat  kidney 
and  uroiogic  diseases.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Notice  of  the  meeting  room 
will  be  posted  in  the  hotel  lobby. 

Dr.  Ralph  Bain,  Executive  Director, 
National  Kidney  and  Uroiogic  Diseases 
Advisory  Board,  1801  Rockville  Pike, 
Suite  500,  Rockville,  Maryland  20852, 
(301)  496-6045,  will  provide  on  request 
an  agenda  and  roster  of  the  members. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 

Dated:  August  29. 1988. 
Betty  J.  Beveridge, 

NIH  Committee  Management  Officer. 
[FR  Doc.  88-20052  Filed  »-l-88;  8:45  am] 

BILUNG  CODE  414(MI1-W 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-010-08-4322-02] 

Boise  District  Grazing  Advisory  Board; 
Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Boise  District  Grazing 
Advisory  Board  Meeting. 

summary:  The  Boise  District  Grazing 
Advisory  Board  will  conduct  a  field  tour 
September  27  in  the  Cedar  Creek  Area 
of  the  Jarbidge  Resource  Area,  and  will 
conduct  a  business  meeting  September 
28  to  discuss  range  improvement  funding 
proposals  for  Fiscal  Year  1989.  A  public 
comment  period  will  be  held  at  2:00  p.m., 
September  28. 

date:  The  field  tour  will  depart  the 
Boise  District  Office  at  8:00  a.m., 
Tuesday,  September  27.  The  business 
meeting  will  be  conducted  at  Cactus 
Petes  Motel  in  Jackpot,  Nevada 
beginning  at  8:00  a.m.  on  Wednesday, 
September  28. 

ADDRESS:  The  Boise  District  Office  is 
located  at  3948  Development  Avenue, 
Boise,  Idaho  83705. 


Parcels 


County 


Sheridan.. 
Sheridan.. 


Serial  No. 


WYW-101835A. 
WYW-101835B. 


FOR  FURTHER  INFORMATION  CONTACT: 

Fred  Schlev.  Boise  District  ELM.  (208) 
334-9303. 
David  B.  Vail, 
Acting  District  Manager. 
Dnte:  August  25,  1988. 

[FR  Doc.  88-19967  Filed  9-1-88:  8:45  am] 

BILLING  CODE  4310-<tG-M 

[WY-060-88-4212-14;  W-101835A,  W- 
101835B] 

Realty  Action;  Modified  Competitive 
Sale  of  Public  Lands;  Sheridan  County, 
WY 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  realty  action,  sale  of 

public  lands  in  Sheridan  County. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  determined  th.it 
the  lands  described  below  are  suitable 
for  public  sale  under  sections  203  and 
209  of  the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  1976,  43 
U.S.C.  1713  and  1719,  at  not  less  than 
fair  market  value.  The  BLM  may  accept 
or  reject  any  and  all  offers,  or  withdraw 
any  land  or  interest  on  the  land  for  sale 
if  the  sale  would  not  be  consistent  with 
FLPMA  or  other  applicable  law.  This 
disposal  is  consistent  with  the  Buffalo 
Resource  Area's  Resource  Management 
Plan. 


Legal  description 


T.  55  N.,  R.  85  W.,  6th  P.M.  Section  13:  NEV«SWV4. 
T.  55  N.,  R.  86  W.,  6th  P.M.  Section  23;  SE'^NE'i .. 


Acreage 


Appraised  value 


40 

40 


$4,000 
$4,000 


FOR  FURTHER  INFORMATION  CONTACT: 

Glen  Bessinger,  Area  Manager,  Bureau 
of  Land  Management,  Buffalo  Resource 
Area,  189  North  Cedar,  Buffalo, 
Wyoming  82834,  (307)  684-5586. 
SUPPUMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposed 
to  sell  all  surface  estates  on  both  parcels 
and  the  mineral  estate,  excepting  oil  and 
gas  on  parcel  WYW-101835B,  pursuant 
to  sections  203  and  209  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  1976,  43  U.S.C.  1713  and 
1719.  The  mineral  estate  on  parcel 
WYW-101835A  is  owned  by  the  State  of 
Wyoming. 

The  public  lands  described  above 
shall  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  upon 
publication  of  this  notice  in  the  Federal 
Register.  The  segregative  effect  will  end 


S.^ 


upon  issuance  of  the  patent  or  270  days 
from  the  date  of  the  publication, 
whichever  comes  first. 

Conveyance  of  the  above  public  lands 
will  be  subject  to: 

1.  Reservation  of  a  right-of-way  for 
ditches  and  canals  pursuant  to  the  Act 
of  August  30,  1890,  43  U.S.C.  945. 

2.  For  parcel  WYW-101835B.  a 
reservation  of  oil  and  gas  to  the  United 
States. 

3.  For  parcel  WYW-101835B.  oil  and 
gas  lease  BLM  serial  number  W-84302. 

ale  and  Bidding  Procedures 

The  sale  will  be  conducted  by 
modified  competitive  bidding,  and  each 
parcel  will  be  offered  by  a  sealed  bid 
process  to  the  adjoining  landowners. 
The  apparent  high  bidder  will  be 
required  to  submit  evidence  of  adjoining 
landownership  before  the  high  bid  can 
be  accepted. 


AH  bidders  must  be  U.S.  citizens.  18 
years  of  age  or  older,  corporations 
authorized  to  own  real  estate  in  the 
state  of  Wyoming,  a  state,  state 
instrumentally  or  political:  subdivision 
authorized  to  hold  property,  or  an  entity 
legally  capable  of  conveying  and 
holding  land  or  interests  in  Wyoming. 

Sealed  bidding  is  the  only  acceptable 
method  of  bidding.  All  bids  must  be 
received  in  the  Buffalo  Resource  Area 
Office  by  October  22, 1988.  at  which 
time  the  sealed  bid  envelopes  will  be 
opened  and  the  high  bid  announced.  The 
high  bidder  will  be  notified  in  writing 
within  30  days  whether  or  not  the  BLM 
can  accept  the  bid.  The  sealed  bid 
envelope  must  be  marked  in  the  front 
lower  left-hand  corner  with  the  words 
"Public  Land  Sale,  Serial 
Number 


34170 


Federal  Register  /  Vol.  53.  No.  171  /  Friday.  September  2.  1988  /  Notices 


/ 


All  sealed  bids  must  be  accompanied 
by  a  payment  of  not  less  than  ten  (10) 
percent  of  the  total  bid.  Each  bid  and 
any  final  payment  must  be  accompanied 
by  certified  check,  money  order,  bank 
draft,  or  cashier's  check  made  payable 
to:  DEPARTMENT  OF  THE  INTERIOR- 
BLM 

For  parcel  WYW-101835B,  a  bid  will 
also  constitute  an  application  for 
conveyance  of  those  mineral  interests 
being  offered  for  conveyance  in  the  sale. 
The  mineral  interests  being  offered  have 
no  known  mineral  values.  At  the  time  of 
the  sale,  the  purchaser  will  be  required 
to  pay  a  $50.00  nonreturnable  filing  fee 
(in  addition  to  their  bid)  for  all 
unreserved  mineral  interests. 

Failure  to  pay  the  remainder  of  the  full 
bid  price  within  180  days  of  the  sale  will 
disqualify  the  apparent  high  bidder  and 
the  deposit  shall  be  forfeited  and 
disposed  of  as  other  receipts  of  the  sale. 
If  tl»e  apparent  high  bidder  is 
disqualified,  the  next  high  bid  will  be 
honored  or  the  land  will  be  reoffered 
under  competitive  procedures.  If  two  (2) 
or  more  envelopes  containing  valid  bids 
of  the  sale  amount  are  received, 
supplemental  sealed  bidding  will  be 
used  to  determine  the  high  bid. 
Additional  sealed  bids  will  be  submitted 
to  resolve  all  ties. 

If  any  parcels  fail  to  sell,  they  will  be 
reoffered  for  sale  under  competitive 
bidding  procedures.  For  reoffered  land, 
bids  must  be  received  in  the  Buffalo 
Resource  Area  Office  by  4r30  p.m.  on  the 
fourth  {4th)  Wednesday  of  each  month 
beginning  November  23, 1988.  Reoffered 
l;ind  will  remain  available  for  sale  until 
sold  or  until  the  sale  action  is  cancelled 
or  terminated.  Reappraisals  of  the 
parcels  will  be  made  periodically  to 
leiTt'ct  the  current  market  value.  If  the 
value  of  the  parcel(s)  change(s),  it/they 
will  be  published  and  the  land  will 
remain  open  for  competitive  bidding 
according  to  the  procedures  and 
conditions  of  this  Notice. 

For  a  period  of  45  days  from  the  date 
of  fhis  Notice  Published  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager, 
Casper  District  Office.  1701  East  "E" 
Street,  Casper  Wyoming  82601.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  fmal. 

Dated:  August  26. 1988. 
lames  W.  Monroe. 
District  Manager. 
|FR  Doc.  88-19968  Filed  9-1-88:  8:45  am] 

BILLING  COOe  4310-22-M 


ICO-940-08-4220-10;  COC-48697] 

Hearing  on  Withdrawal;  Snowmass  Ski 
Area,  CO 

August  26,  1988. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  public  hearing. 

summary:  This  notice  sets  forth  the 
schedule  and  agenda  for  a  forthcoming 
hearing  on  the  proposed  Forest  Service 
withdrawal  application  for  the 
protection  of  recreational  and  resource 
values  near  Snowmass  Village. 
Colorado.  This  hearing  will  provide  the 
opportunity  for  public  involvement  in 
this  proposed  action  as  required  by 
regulation.  All  comments  will  be 
considered  when  a  final  determination 
is  made  on  whether  this  land  should  be 
withdrawn. 

DATES:  Hearing  will  be  held  on  October 
19, 1988.  at  7:00  p.m.  All  comments  or 
requests  to  be  heard  should  be  made  by 
close  of  business  on  October  7,  1988,  to 
the  Colorado  State  Office,  Bureau  of 
Land  Management. 

ADDRESS:  Town  of  Snowmass  Village 
Conference  Room,  16  Kearns  Road, 
Snowmass  Village.  Colorado  81615. 
FOR  FURTHER  INFORMATION  CONTACT. 

Doris  E.  Chelius.  BLM  Colorado  State 
Office,  (303)  236-1768. 

SUPPLEMENTARY  INFORMATION:  The 

Notice  of  Proposed  Withrawal  for  the 
Snowmass  Ski  Area  which  was 
published  on  August  6. 1988  (53  FR 
30873.  30874)  is  hereby  modified  to  allow 
for  public  hearing  as  provided  in  43 
U.S.C.  1714  and  43  CFR  Part  2310. 
This  hearing  will  be  open  to  all 
interested  persons;  those  who  desire  to 
be  heard  in  person  and  those  who  desire 
to  submit  written  statements  on  this 
subject.  All  comments  and  requests  to 
be  heard  should  be  submitted  to  the 
Colorado  State  Office,  Bureau  of  Land 
Management,  2850  Youngfield  Street. 
Lakewood,  Colorado  80215,  bv  October 
7,1988. 
fames  D.  Crisp. 
Chief.  Branch  of  Adjudication. 
|FR  Doc.  88-19983  Filed  9-1-88:  8:45  am) 

BILUNG  COOC  431(KIB-M 


(CO-940-08-4220-10;  000-48691] 

Notice  Of  Hearing  on  Withdrawal;  Vail 
Sl(i  Area  CO 

August  26,  1988. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  hearing. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  for  a  forthcoming 
hearing  on  the  proposed  Forest  Service 
withdrawal  application  for  the 
protection  of  recreational  and  resource 
values  near  Vail,  Colorado.  This  hearing 
will  provide  the  opportunity  for  public 
involvement  in  this  proposed  action  as 
required  by  regulation.  All  comments 
will  be  considered  when  a  final 
determination  is  made  on  whether  this 
land  should  be  withdrawn. 
DATES:  Hearing  will  be  held  on  October 
20, 1988,  at  7:00  p.m.  All  comments  or 
requests  to  be  heard  should  be  made  by 
close  of  business  on  October  7, 1988.  to 
the  Colorado  State  Office,  Bureau  of 
Land  Management. 

ADDRESS:  Vail  Public  Library, 
Community  Room,  292  W.  Meadow 
Drive,  Vail.  Colorado  81658  (parking 
available  in  Lions  Head  Parking 
Structure). 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  E.  Chelius.  BLM  Colorado  State 
Office.  (303)  236-1768, 

SUPPLEMENTARY  INFORMATION:  The 

Notice  of  Proposed  Withrawal  for  the 
Vail  Ski  Area  which  was  published  on 
August  2. 1988  (53  FR  29090)  is  hereby 
modified  to  allow  for  public  hearing  as 
provided  in  43  U.S.C.  1714  and  43  CFR 
Part  2310. 

This  hearing  will  be  open  to  all 
interested  persons;  those  who  desire  to 
be  heard  in  person  and  those  who  desire 
to  submit  written  statements  on  this 
subject.  All  comments  and  requests  to 
be  heard  should  be  submitted  to  the 
Colorado  State  Office.  Bureau  of  Land 
Management,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215,  by  October 
7, 1988. 
lames  D.  Crisp, 
Chief,  Branch  of  Adjudication. 
|FR  Doc.  88-19985  Filed  9-1-88;  8:45  am] 
BILLING  COOE  4310-JB-M 


[OR-943-08-4220-11:  GP-08-239;  OR- 
21729,  OR-21580,  OR-21320,  OH-2900. 
ORE-016434-A,  ORE-06518] 

Proposed  Continuation  of 
Withdrawals;  OR 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice. 


SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service  propses  that 
all  or  portions  of  six  separate  land 
withdrawals  continue  for  an  additional 
20  years  and  requests  that  the  lands 
involved  remain  closed  to  mining  and, 
where  closed,  be  opened  to  surface 
entry. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Champ  Vaughan,  BLM  Oregon  State 
Office,  P.O.  Box  2965.  Portland.  Oregon 
97208,  503-231-6905. 

The  Forest  Service  proposes  that  the 
following  identified  land  withdrawals  be 
continued  in  whole  or  in  part  for  a 
period  of  20  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2751, 
43  U.S.C.  1714.  The  following  described 
lands  and  projects  are  involved: 

Umatilla  National  Forast 

1.  OR-21729,  Secretarial  Order  of  Mt.rch  27. 
1908,  Corporation  R.S.  #6,  40  acres,  Located 
in  Umatilla  County,  approximately  35  miles 
northeast  of  Pendleton, 

T.  3  N..  R.  37  E.,  W.M., 
Sec.  22. 

2.  OR-215aO,  Secretarial  Order  of  January 
23, 1907,  Corporation  R.S.  #1,  31.12  acres. 
Located  in  Umatilla  County,  approximately 
35  miles  northeast  of  Pendleton, 

T.  3  N..  R.  37  E.,  W.M., 
Sec.  21. 

Wallowa-  Whitman  National  Forest 

3.  OR-21320,  Secretarial  Order  of  October 
23, 1907,  Billy  Meadows  Guard  Station,  7.80 
acres.  Located  in  Wallowa  County, 
approximately  30  miles  northeast  of 
Enterprise, 

T.  4  N..  R.  46  E.,  WAI.. 
Sec.  15. 

Siskiyou  National  Forest 

4.  OR-2900,  Public  Land  Order  No.  4538  of 
November  20, 1986,  Lower  Rogue  River 
Recreation  Area  Addition,  216  acres.  Located 
in  Curry  County,  approximately  15  miles  of 
northeast  of  Gold  Beach, 

T.  35  &,  R.  12  W.,  sees.  10, 11. 14  and  20;  and 
T.  36  S.,  R.  13  W.. 
Sec.  Z 

5.  ORE-016434-A,  Public  Land  Order  No. 
3897  of  December  1, 1965. 

Recreation  Sites,  240  acres.  Located  in 
Curry  County,  approximately  15  miles 
northeast  of  Gold  Beach, 
T.  36  S.,  R.  13  W.,  W.M., 

Sees.  1,  2  and  3. 

6.  ORE-06518,  Public  Land  Order  No.  1844 
of  May  5, 1959,  Rogue  River  Recreation 
Areas,  151.88  acres.  Located  in  Curry  County, 
approximately  20  miles  northeast  of  Cold 
Beach, 

T.  35  S.,  R.  11  W.,  W.M.. 
Sees.  19  and  29. 

The  withdrawals  currently  segregate 
the  lands  from  operation  of  the  mining 
laws,  but  not  the  mineral  leasing  laws 
and  some  of  the  lands  are  closed  to 
operation  of  the  public  land  laws 
generally.  The  Forest  Service  requests 
no  changes  in  the  purpose  or  segregative 
effect  of  the  withdrawals  except  that  the 
lands  be  opened  to  operation  of  the 
public  land  laws  generally  where  they 
are  presently  closed. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 


who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuations  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President 
and  Congress,  who  will  determine 
whether  or  not  the  withdrawals  will  be 
continued  and  if  so,  for  how  long.  The 
final  determination  on  the  continuation 
of  the  withdrawals  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 

LaVeUe  Black, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

Dated:  August  26, 1988. 

[FR  Doc.  88-19969  Filed  9-1-88;  8;45  am] 

BIU.INO  CODE  4310-33-M 

[OR-943-08-4220-11;  GP-Oe-237;  ORE- 
03219] 

Proposed  Continuation  of  Witttdrawal; 
OR 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service  proposes 
that  an  existing  withdrawal  continue  for 
20  years  and  requests  that  the  lands 
remain  closed  to  mining  and  be  opened 
to  surface  entry. 

FOR  FURTHER  INFORMATION  CONTACT: 
Champ  Vaughan,  BLM,  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208,  503-231-6905. 
SUPPLEMENTARY  INFORMATION:  The 

Forest  Service  proposes  that  the 
withdrawal  made  by  Public  Land  Order 
No.  2335  of  April  17, 1961  continue  for  a 
period  of  20  years  pursuant  to  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751. 
43  U.S.C.  1714.  The  lands  involved  are 
located  in  the  Rogue  River  National 
Forest  and  aggregate  approximately 
5,670  acres  in  T.  37  S.,  R.  3  E.,  Tps.  31,  36 
and  37  S..  R.  4  E..  T.  37  S..  R.  4  E.,  Tps. 
35.  36  and  37  S..  R.  5  E..  and  T.  35  S.,  R.  6 
E..  W.M.,  Jackson  and  Klamath 
Counties.  Oregon. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Lake  of  the  Woods. 
Recreation  Creek.  Four-mile  Lake,  Fish- 


Lake,  Dead  Indian  Soda  Springs  and 
Huckleberry  City  Recreation  Areas.  The 
withdrawal  currently  segregates  the 
land  from  operation  of  the  public  land 
laws  generally,  including  the  mining 
laws.  The  Forest  Service  requests  no 
changes  in  the  purpose  or  segregative 
effect  of  the  withdrawal  except  that  the 
lands  be  opened  to  operation  of  the 
public  land  laws  generally. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President 
and  Congress,  who  will  determine 
whether  or  not  the  withdrawal  will  be 
continued  and  if  so,  for  how  long.  The 
final  determination  on  the  continuation 
of  the  withdrawal  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawal  will  continue  until  such  final 
determination  is  made. 
B.  Lavelle  Black, 

Chief  Branch  of  Lands  and  Minerals 
Operations. 

Dated:  August  25, 1988. 

[FR  Doc.  88-19970  Filed  9-1-88;  8:45  am] 

BtUJNO  CODE  4310-33-M 


[OR-943-08-4220-1 1;  GP-08-236;  ORE- 
013615] 

Proposed  Continuation  of  Wlthdrawai; 
OR 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service  proposes 
that  an  existing  withdrawal  continue  in 
part  for  an  additional  20  years  and 
requests  that  the  lands  remain  closed  to 
mining. 

FOR  FURTHER  INFORMATION  CONTACT. 
Champ  Vaughan.  BLM,  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208,  503-231-6905. 
SUPPLEMENTARY  INFORMATION:  The 
Forest  Service  proposes  that  the 
withdrawal  made  by  Public  Land  Order 
No.  3361  of  April  7, 1964  continue  in  part 
for  a  period  of  20  years  pursuant  to 
Section  204  of  the  Federal  Land  Policv 
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and  Management  Act  of  1976,  90  Stat. 
2751. 43  U.S.C.  1714.  The  lands  involved 
are  located  in  the  Siskiyou  National 
Forest  and  aggregate  approximately 
429.5  acres  in  Tps.  33  S.,  Rs.  10  and  11 
W.,  W.M.,  Curry  County,  Oregon. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Lower  Rogue  River 
Recreation  Area  Addihon.  The 
withdrawal  currently  segregates  the 
land  from  the  mining  laws.  The  Forest 
Service  requests  no  changes  in  the 
purpose  or  segregative  effect  of  the 
withdrawal. 

For  a  period  of  90  days  &om  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President 
and  Ccmgress,  who  will  determine 
whether  or  not  the  withdrawal  will  be 
continued  and  if  so,  for  how  long.  The 
final  determination  on  the  continuation 
of  the  withdrawal  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawal  will  continue  until  such  final 
determination  is  made. 
B.  Lavelle  Black, 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

Dated:  August  25, 1988. 
[FR  Doc.  8ft-19971  Filed  9-1-88;  8:45  am] 

BILLING  CODE  4310-33-M 


National  Park  Service 

Gettysburg  National  Military  Park; 
Draft  Boundary  Study;  Public  Meeting 
and  Comment  Period 

agency:  National  Park  Service: 
Gettysburg  National  MiUtary  Park. 
ACTION:  Release  of  Draft  Boundary 
Study,  Pubhc  Meeting  and  Comment 
Period. 


summary:  The  National  Park  Service 
has  developed  a  draft  Boundary  Study 
which  identifies  key  battlefield  areas 
not  currently  a  part  of  the  park, 
monuments  and  other  important 
elements  of  the  historic  setting  that 
require  protection,  and  some  areas  no 
longer  needed  for  park  purposes.  This 
draft  document  will  be  sent  to  all 
interested  parties  for  their  review  and 
comment. 


The  public  review  period  will  begin  on 
September  1, 1988  and  will  end 
September  30, 1988.  The  public  is 
encouraged  to  comment  on  the  draft 
during  this  period.  A  public  meeting  is 
scheduled  to  assist  in  this  effort. 
date:  September  14. 1988,  7:00  p.m. 
ADDRESS:  Gettysburg  Junior  High 
School,  Gettysburg,  PA. 
SUPPtfMENTARY  INFORMATION:  Public 
comments  made  during  this  phase  of  the 
planning  process  will  be  considered 
before  a  Final  Boundary  Study  is 
approved.  Comments  should  be 
addressed  to: 
John  Eamst,  Superintendent,  Gettysburg 

NMP,  Gettysburg,  PA  17324,  (717)  334- 

1124 
or 
Division  of  Park  and  Resource  Planning, 

National  Park  Service,  U.S.  Customs 

House,  2nd  and  Chestnut  Streets, 

Room  260,  Philadelphia,  PA  19106. 

attn:  Jonathan  Doherty 

Dated:  August  23, 1988. 

Alec  Gould, 

Acting  Regional  Director,  Mid-Atlantic 
Region. 

[FR  Doc.  88-19995  Filed  9-1-88;  8:45  am] 

BILUNG  CODE  4310-70-M 

DEPARTMENT  OF  THE  INTERIOfl 
Bureau  of  Reclamation 

DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

Colorado  River  Quality  Improvement 
Program,  Price-San  Rafael  Rivers 
Salinity  Control  Unit,  Utah 

AGENCY:  Bureau  of  Reclamation,  Interior 
Soil  Conservation  Service,  Agricultural. 
action:  Notice  of  intent  to  prepare  a 
joint  draft  environmental  impact 
statement. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  the  Department  of 
the  Interior  and  the  Department  of 
Agriculture  intend  to  prepare  a  joint 
Draft  Environmental  Impact  Statement 
(DEIS)  for  the  Price-San  Rafael  Rivers 
Unit  of  the  Colorado  River  Water 
Quality  Improvement  Program. 
Reclamation  will  also  integrate  the  DEIS 
with  a  planning  report  for  the  salinity 
control  unit.  The  DEIS  will  address  the 
environmental  impacts  of  and  the 
alternatives  to  reducing  salt  loading  to 
the  Colorado  River  through  irrigation 
systems  improvements. 
FOR  FURTHER  INFORMATION  CONTACr 
The  Bureau  of  Reclamation  contact  for 
this  DEIS  IS  Larry  W.  Fluharty,  Chief, 
Planning  Division,  Bureau  of 


Reclamation,  Utah  Projects  Office,  P.O. 
Box  1338,  Provo.  Utah  84803,  telephone 
(801)  37^1155. 

The  Soil  Conservation  Service  contact 
for  this  DEIS  is  Gary  R.  Gross,  Assistant 
State  Conservationist,  Soil  Conservation 
Service.  Utah  State  Office.  P.O.  Box 
11350,  Salt  Lake  City,  Utah  84147, 
telephone  (801)  524-5054. 
SUPPLBMENTARY  INFORMATION:  The 
Price-San  Rafael  Rivers  Unit  is  located 
in  east-central  Utah,  120  miles  southeast 
of  Salt  Lake  City,  encompassing  Carbon 
and  Emery  Counties.  The  Price  and  San 
Rafael  Rivers  and  their  tributaries 
deliver  approximately  425,000  tons  of 
salt  annually  to  the  Colorado  River.  Of 
this  amount  approximately  60  percent  is 
the  result  of  deep  percolation  of 
irrigation  water  into  salt-bearing  ground 
formations.  This  salt  causes  economic 
problems  for  municipal,  industrial,  and 
agricultural  water  users  downstream. 
The  purpose  of  the  Price-San  Rafael 
Rivers  Unit  is  to  decrease  this  salt 
loading  in  a  cost-efficient  manner. 

Numerous  alternatives  have  been 
evaluated  for  the  unit  including 
irrigation  systems  improvements,  using 
irrigation  return  flows  for  powerplant 
cooling,  treatment  or  disposal  of  return 
flows,  using  return  flows  for  other 
industrial  purposes,  selective 
withdrawal  and  treatment  of  disposal  of 
return  flows,  retiring  farmland,  using 
fresh  water  for  other  beneficial 
purposes,  and  no  Federal  action.  Of 
these  alternatives,  all  but  the  Irrigation 
Systems  Improvements  and  No  Federal 
Action  Alternatives  were  determined  to 
be  nonviable  and  have  been  eliminated 
from  further  consideration. 

Prior  to  1986  the  Bureau  of 
Reclamation  and  the  Soil  Conservation 
Service  were  independently 
investigating  methods  of  reducing  salt 
loading  within  the  study  area.  However, 
in  March  1986,  it  was  determined  that 
greater  effectiveness  and  economic 
efficiency  could  be  achieved  by  both 
agencies  jointly  developing  a  salinity 
control  project. 

The  Irrigation  System  Improvement 
Alternative  would  reduce  deep 
percolation  of  irrigation  water  through 
development  of  more  efficient  irrigation 
systems.  Under  this  alternative, 
pressurized  sprinkler  irrigation  systems 
would  be  developed  to  serve 
approximately  26,000  acres  of  presently 
irrigated  farmland.  Additionally,  surface 
irrigation  improvements  would  be 
developed  for  10.000  acres  of  existing 
farmland.  Canal  seepage  due  to  winter 
water  practices  could  be  eliminated  by 
providing  winter  water  for  livestock 
through  existing  culinary  systems. 
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enlarging  and  lining  existing  stockponds 
in  remote  areas,  making  improvements 
to  the  existing  Cottonwood  Creek 
livestock  watering  system  to  improve  its 
reliability,  and  constructing  a  pipeline  to 
deliver  raw  water  to  the  Orangeville 
and  Cestledale  water  treatment  plants. 
Implementation  of  these  measures 
would  reduce  salt  loading  by  about 
100,000  tons  per  year. 

Measures  to  replace  lost  wildlife 
habitat  caused  by  off-farm 
developments  would  be  provided  by 
Reclamation  by  development  of  new 
habitat  in  the  vicinity  of  Three  Forks  on 
the  San  Rafael  River.  Measures  to 
replace  lost  wildlife  habitat  onfarm 
would  be  provided  voluntarily  by 
individual  farmers  in  accordance  with 
the  Colorado  River  Salinity  Control  Act 
of  1974  (Pub.  L.  93-320)  and  as  amended 
(Pub.  L.  98-569)  in  1984. 

The  Bureau  of  Reclamation  and  the 
Soil  Conservation  Service  have  each 
conducted  their  own  separate  scoping 
activities  for  the  DEIS.  No  further  formal 
scoping  activities  are  planned. 

The  DEIS  is  scheduled  to  be  circulated 
for  public  review  during  the  summer  of 
1989. 

Date:  August  5, 1988. 
loe  D.  Hall, 
Deputy  Commissioner  of  Reclamation. 

Date:  August  1, 1968. 
Norman  W.  Priest, 
Deputy  State  Conservationist,  Soil 
Conservation  Service. 
|FR  Doc.  88-19981  Filed  9-1-B8;  8:45  am) 

BILUN6  CODE  4310-<»-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docktt  No.  AB-183  (Sub-No.  1)] 

Union  Railroad  Co.;  Abandonment  of 
Rail  Line  in  Allegheny  County,  PA 

The  Commission  has  issued  a 
certificate  authorizing  the  Union 
Railroad  Company  to  abandon  its  0.84- 
mile  rail  line  between  Survey  Station 
190  +  71  and  survey  Station  235+10  in 
Munhall,  Allegheny  County,  PA.  The 
abandonment  certificate  will  become 
effective  30  days  after  this  publication 
unless  the  Commission  also  finds  that: 
(1)  A  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase]  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  o^er  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  fi-om 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 


the  lower  left-hand  comer  of  the 
envelope  containing  the  offer:  "Rail 
Section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152. 

Decided:  August  30, 1988. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee. 
Secretary. 
[FR  Doc.  88-20134  Filed  9-1-88;  8:45  am] 

BILUNG  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Hoechst  Celanese  Corp.;  Lodging  of 
Consent  Decree 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
Hoechst  Celanese  Corporation,  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of  North 
Carolina.  That  action  was  brought 
pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
("CERCLA"],  pertaining  to  ground  water 
contamination  at  Celanese's  Fiber 
Operations  facility  near  Shelby,  North 
Carolina. 

Under  the  Consent  Decree,  Celanese 
agrees  to  implement  the  remedy  selected 
by  the  Environmental  Protection  Agency 
("EPA"),  to  remedy  contaminated 
ground  water  at  the  facility,  and  to 
reimburse  EPA  for  its  past  costs.  A  prior 
study  performed  by  Celanese  under  an 
administrative  order  with  EPA 
determined  that  ground  water  under  the 
facility  was  contaminated  vnth  various 
organic  chemicals  and  that  remedial 
action  was  necessary  to  clean  up  the 
ground  water  to  acceptable  standards  to 
prevent  migration  of  contaminated 
ground  water  to  offsite  drinking  water 
wells.  Celanese  will  install  ground  water 
extraction  wells  at  its  facility  and  pump 
and  treat  contaminated  ground  water 
until  acceptable  levels  are  reached. 
Study  is  continuing  at  the  facility  to 
determine  the  location  of  the  soruces  of 
the  ground  water  contamination.  EPA 
will  choose  a  remedy  for  those  parts  of 
the  Site  based  on  the  study's 
conclusions. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  30  days 
fi-om  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 


and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530.  All  comments  should  refer  to 
United  States  v.  Hoechst  Celanese 
Corporation,  D.J.  Ref.  90-11-3-342. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Post  Office  Building. 
Room  306,  Asheville,  North  Carohna 
28802  and  at  the  Region  IV  office  of  the 
U.S.  Environmental  Protection  Agency, 
345  Courtland  Street,  N.E.,  Atlanta, 
Georgia  30365.  A  copy  of  the  proposed 
Consent  Decree  may  also  be  examined 
at  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division.  United  States  Department  of 
Justice,  Room  1527,  Tenth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Any  request 
for  a  copy  of  the  proposed  Consent 
Decree  should  be  accompanied  by  a 
check  in  the  amoimt  of  $5.10  for  copying 
costs  ($0.10  per  page]  payable  to 
"United  States  Treasurer." 
Roger  J.  Maizulla. 

Assistant  Attorney  General  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-20008  Filed  9-1-88;  8:45  am] 

BtUJNG  COOE  4410-01-11 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Missing  Children's  Advisory  Board 
Meeting 

The  Missing  Children's  Advisory 
Board  will  meet  in  Indianapolis,  Indiana 
on  September  22, 1988.  The  meeting  will 
take  place  at  the  Hyatt  Regency 
Indianapolis,  One  South  Capitol 
Avenue,  Indianapolis,  Indiana,  (317] 
632-1234.  The  public  is  welcome  to 
attend. 

The  Board  will  discuss  the  annual 
comprehensive  plan  and  other  issues 
related  to  missing  and  exploited 
children. 

For  further  information,  please  contact 
Mary  Witten  Neal,  Director,  Missing 
Children's  Program,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  633 
Indiana  Avenue  NW.,  Washington,  DC 
20531.  (202)  724-7655. 

Dated:  August  29, 1988. 

Approved:  ^  ^ 

Diane  M.  Muhkib.  ^j^ 

Acting  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
[FR  Doc  88-20017  Piled  9-1-88;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Commission  on  Workforce  Quality  and 
Labor  IMaritet  Efficiency;  Meeting 

The  Commission  on  Workforce 
Quality  and  Labor  Market  Efficiency 
was  established  under  the  provisions  of 
the  Federal  Advisory  Committee  Act  to 
increase  the  excellence  of  the  American 
workforce. 

A  public  meeting  of  the  Commission 
on  Workforce  Quality  and  Labor  Market 
Efficiency  will  be  held  on  September  19, 
1986,  commencing  at  1:00  p.m.,  in  Room 
S-2508  of  the  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
DC. 

The  purposes  of  the  meeting  are  to: 

1.  Set  an  agenda  for  the  Commission 
over  the  course  of  the  next  year. 

2.  Provide  direction  to  the  staff  of  the 
Commission  for  carrying  out  the  agenda. 

For  additional  information,  contact: 
Laurie  ].  Bassi,  Deputy  Director, 
Commission  on  Workforce  Quality  and 
Labor  Market  Efficiency,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Room  C-2313, 
Washington,  DC  20210,  telephone  (202) 
523-«836. 

Individuals  or  organizations  wishing 
to  submit  written  statements  pertaining 
to  the  agenda  of  the  Commission  on 
Workforce  Quality  and  Labor  market 
Efficiency  should  send  40  copies  to  the 
address  given  above.  Papers  will  be 
accepted  and  included  in  the  record  of 
the  meeting  if  received  on  or  before 
September  16, 1988. 

On  October  18, 1988,  and  thereafter, 
official  records  of  the  meeting  will  be 
available  for  public  inspection  at: 
Department  of  Labor,  200  Constitution 
Avenue,  Room  C-2313,  Washington,  DC 

Signed  at  Washington.  DC  this  29th  day  of 
August  1968. 

Ann  McLaughlin, 

Secretary  of  Labor. 

[FR  Doc.  88-199B2  Filed  9-1-88;  8:45  am] 

BILUNO  COOC  4S10-23-M 


Employment  and  Training 
Administration 

Research,  Evaluation,  Pilot  and 
Demonstration  Procurement  Plan  for 
Program  Year  1988 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice. 

summary:  The  Employment  and 
Training  Administration  (ETA)  of  the 
Department  of  Labor  announces  its 
research,  evaluation,  pilot  and 


demonstration  (R,E,P&D)  procurement 
plans  for  Program  Year  1988  (July  1, 1988 
throught  June  30, 1989).  The  current 
plans  are  to  implement  approximately 
39  new  projects.  These  projects  will 
address  speciHc  issues  related  to 
enhancing  the  productivity  of  the 
American  work  force.  Additional 
projects  may  be  announced  later  in  the 
year. 

This  notice  is  for  information  only. 
The  purpose  is  to  alert  interested  parties 
to  the  plan.  The  notice  does  not  solicit 
applications  or  proposals.  Solicitations 
for  grant  awards  (SGSs)  and  requests 
for  proposals  (RFPs)  will  be  published  at 
a  later  date. 

A  procurment  plan  conference  will  be 
held  for  the  following  purposes: 

(1)  To  summarize  ETA's  Program  Year 
1988  procurement  plan; 

(2)  To  describe  in  general  terms  the 
agency's  procurement  processes; 

(3)  To  present  the  expected  timetable 
for  issuance  of  SGAs  and  RFPs; 

(4)  To  introduce  ETA's,  R.E.P&D 
program  to  individuals  and 
organizations  that  have  not  recently 
participated  in  the  agency's  activities. 

No  additional  substantive  detail  on 
the  subject  areas  will  be  provided  at  the 
conference.  Further,  it  will  not  be 
necessary  to  attend  the  conference  in 
order  to  participate  in  any  of  the 
procurement  actions.  The  conference 
should  be  most  valuable  for  those  who 
have  not  recently  participated  in  ETA's 
R,E,P&D  programs. 

DATE:  The  procurement  plan  conference 
will  be  held  on  Friday,  October  7, 1988, 
at  9  a.m. 

ADDRESS:  The  procurement  plan 
conference  will  be  held  at  the 
Department  of  Labor,  Department 
Auditorium,  200  Constitution  Avenue 
NW.,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  planning  to  attend  the 
procurement  plan  conference  should  call 
the  telephone  answering  service 
established  to  accept  responses:  (202) 
535-0884. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Employment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (Department  or  DOL) 
announces  its  research,  evaluation,  pilot 
and  demonstration  (R,E,P&D) 
procurement  plan  for  Program  Year  1988 
(July  1, 1988  through  June  30, 1989).  The 
current  plans  are  to  implement 
approximately  39  new  projects.  These 
projects  will  address  specific  issues 
related  to  enhancing  the  quality  of  work, 
the  productivity  of  workers,  and  labor 
market  efficiency  into  the  2l8t  century. 


This  notice  serves  to  alert  interested 
parties  to  ETA's  plan.  It  does  not  solicit 
applications  or  proposals.  Solicitations 
for  grant  award  (SGAs)  or  requests  for 
proposals  (RFPs)  will  be  announced  in 
the  Federal  Register  and  the  "Commerce 
Business  Daily,"  respectively,  the 
months  ahead.  Some  projects  will  result 
from  intra-agency  agreements  with  such 
organizations  as  the  Department's 
Women's  Bureau  and  Bureau  of 
International  Labor  Affairs,  and  an 
agreement  with  the  Department  of 
Health  and  Human  Services.  In  some 
cases,  these  agencies  will  offer 
competitions  for  the  projects.  Some 
future  competitions  may  be  limited  (for 
example,  among  States,  Service  Delivery 
Areas,  or  Private  Industry  Councils 
under  the  Job  Training  Partnership  Act 
(JTPA)  program)  and,  therefore,  will  be 
announced  only  through  ETA's 
administrative  communications  system. 
These  procurement  plans  are  subject  to 
change;  one  or  more  of  these  may  not  be 
issued  and/or  others  may  be  added. 
This  announcement  is  for  general 
information  purposes  to  indicate  the 
direction  of  the  R,E,P&D  agenda. 

There  are  seven  subject  areas  for 
these  projects.  These  are: 

(1)  Workforce  2000, 

(2)  Youth  2000, 

(3)  Workplace  Literacy, 

(4)  Worker  Adjustment, 

(5)  Women,  Family  and  Welfare, 

(6)  Immigration,  and 

(7)  Improving  the  Training  and 
Employment  System. 

This  announcement  consists  of  three 
parts.  Part  I  provides  general 
background  information  concerning  the 
R,E,P&D  program.  Part  II  describes  the 
seven  subject  areas  and  provides  brief 
project  information.  Part  III  discusses 
the  pre-bidders'  conference. 

Part  I — Background 

A.  Mission  of  the  Employment  and 
Training  Administration  and  its 
Research,  Evaluation,  Pilot  and 
Demonstration  Program 

ETA  is  the  Federal  agency  with  the 
lead  responsibility  for  the  Federal 
Government's  training  and  employment 
programs.  Both  U.S.  workers  and 
employers,  and  ultimately  the  economy, 
benefit  from  the  comprehensive  system 
of  training  and  employment  programs 
ETA  administers.  Its  major  programs 
include: 

— JTPA  which  consists  of  a  wide  range 
of  activities  targeted  to  individual 
groups  who  need  job-related 
assistance,  with  emphasis  on 
economically  disadvantaged  youth 
and  adults,  dislocated  workers,  and 
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others  who  face  severe  problems  in 
the  job  market 
— The  Employment  Service  System 
which  operates  as  a  labor  exchange, 
matching  workers  with  available  jobs, 
as  well  as  carrying  out  other 
functions; 
— The  Unemployment  Insurance 
program  which  provides  limited 
compensation  lo  workers  who  lose 
their  jobs  through  no  fault  of  their 
own;  and 
— Trade  Adjustment  Assistance  which 
is  available  to  workers  who  lose  their 
jobs  as  a  result  of  increased  imports. 
ETA's  R,E,P&D  program  is  operated  to 
measure  the  impact  and  effectiveness  of 
thf  agency's  various  activities,  explore 
new  program  concepts,  techniques  and 
designs,  and  to  assist  the  Nation  in 
expanding  current  and  future  work 
opportunities  and  assuring  access  to 
those  opportunities  for  all  who  desire 
them.  ETA  carries  out  its  R,E,P8.D 
program  through  State  and  local  public 
agencies,  private-for-profit  and  nonprofit 
organizations,  colleges  and  universities, 
community-based  and  labor  groups,  and 
other  Federal  agencies. 

B.  Workforce  2000 

R,E,PAD  projects  for  Program  Year 
1988,  which  began  on  July  1, 1988,  will 
continue  to  focus  on  workplace  issues 
confronting  the  Nation  through  the  year 
2000.  These  issues,  initiated  in  Program 
Year  1987,  were  the  outcome  of  a  17- 
month  study  sponsored  by  the 
Department  and  included  in  the  report 
"Workforce  2000:  Work  and  Workers  for 
the  Twenty-first  Century".  The  report, 
prepared  by  the  Hudson  Institute, 
crystallized  key  issues  and  questions  the 
Nation  must  deal  with  if  it  is  to  prosper 
in  the  intensely  competitive  and 
technologically  sophisticated  global 
market  of  the  21st  Century.  For  example 
the  U.S.  must: 

— Fully  integrate  women,  blacks, 
Hispunics,  immigrants,  and 
handicapped  workers  into  the 
economy.  The  labor  force  will  grow 
more  slowly  over  the  next  16  years 
than  at  ar.y  time  in  U.S.  history', 
except  during  the  decade  of  the  Great 
Depression.  The  net  growth  in 
workers  will  be  predominantly 
women,  blacks  and  immigrants, 
sources  of  labor  that  have  long  been 
underutilized.  Because  there  will  be 
fewer  young  people  beginning  their 
careers  overall,  this  could  provide 
opportunities  to  bring  groups 
historically  underused  into  full 
participation  in  the  economy. 
— Provide  the  work  force  with  the 
education  and  skills  new  jobs  in  the 
expending  service-oriented  economy 
will  demand.  Most  new  jobs  in  fast 


growing  service  industries  will  require 
higher  levels  of  reading,  math  and 
reasoning  skills  than  traditional  jobs 
in  manufacturing  industries. 
Individuals  with  less  than  a  high 
school  education  will  face  increasing 
difficulty  in  finding  work  and  fewer 
opportunities  for  good  pay  and 
advancement.  Yet  700,000  students 
drop  out  of  school  each  year,  and 
hteracy  has  become  a  major  problem 
among  young  adults. 
— Ensure  that  the  increasingly  middle- 
aged  work  force  is  adaptable  and 
retains  its  willingness  to  learn.  The 
rapidly  changing  economy  will 
demand  workers  who  are  flexible  and 
willing  to  respond  to  new 
opportunities  and  conditions.  Workers 
with  years  of  experience  often  lack 
the  flexibility  and  specialized  skills 
they  need  to  move  into  expanding 
industries. 
— Reconcile  the  conflicting  demands  of 
work  and  family  responsibilities 
especially  for  women.  The  increase  in 
the  labor  force  participation  of 
mothers,  including  women  with  young 
children,  has  been  striking.  As  of 
March  1987,  66.6%  of  women  with 
children  mider  18  and  fifty-two 
percent  of  mothers  with  children 
under  2  years  were  in  the  labor  force. 
Welfare  mothers  and  displaced 
homemakers  are  among  groups 
needing  special  consideration. 
A  basic  step  in  meeting  these 
challenges  is  strengthening  ETA's 
information  base,  the  R,E,P&D 
procurement  plan  announced  in  this 
notice  is  designed  to  provide  more 
complete  information  to  enable  the 
agency  to  better  understand  and  deal 
with  specific  issues. 

Part  II — Subject  Areas 

A.  Workforce  2000 

The  U.S.  economy  is  expected  to 
continue  to  grow  at  least  at  its  current 
rate  through  the  year  2000.  Nonetheless, 
the  efficiency  of  our  labor  markets  will 
be  severely  tested.  More  sophisticated 
jobs  will  demand  greater  skills.  Fewer 
young  people  will  be  entering  the  labor 
market,  and  a  growing  fraction  will  be 
minorities  who  are  traditionally 
educationally  disadvantaged  as  a  group. 
Greater  flexibility  will  be  demanded  of 
all  workers,  but  particularly  the  middle 
aged  worker.  In  the  anticipated  tight 
labor  market  of  the  year  2000,  employers 
will  be  forced  to  either  seek  out  and 
invest  in  workers  heretofore 
underutilized,  or  to  bid  up  wages  or 
export  jobs  overseas. 

A  critical  part  of  any  planning  for  the 
future  is  a  sound  information  base.  The 
work  effort  sought  through  these 


Workforce  2000  projects  is  intended  to 
supplement  and  expand  on  information 
bases  for  National,  local,  and 
occupation-specific  improvements. 

Two  of  the  studies  are  proposed  as 
interagency  agreements  with  the 
Department's  Women's  Bureau  and  the 
Department  of  Health  and  Human 
Services. 

ET.^  plans  to  solicit  a  support  contract 
to  develop  background  research  on 
current  and  emerging  policy  and 
legislative  trenas  to  augment  the 
continu."  g  search  for  information  upon 
which  future  public  policy  can  be  based. 

The  dynamism  and  efficiency  of  labor 
markets  relies  on  accessible  and  'imely 
information.  Given  the  changes  that 
continue  to  occur  in  markets  for  various 
users  and  providers  of  information,  ETA 
inttj.ids  to  evaluate  the  adequacy  of 
existing  Labor  Market  Information  (LMI) 
systems  at  Federal,  State  and  local 
levels.  The  needs  of  LMl  users  at  all 
levels  in  private  industry  and  in 
educational  institutions  need  to  be 
assessed. 

Apparent  shortages  in  some 
professional  occupations  such  as 
nursing  have  resulted  in  jjermitting  non- 
U.S.  workers  into  the  country,  possibly 
depressing  wages  and  working 
conditions.  This,  in  turn,  may  have 
further  aggravated  problems  with 
domestic  labor  supplies.  ETA  wishes  to 
research  the  dynamics  that  have  created 
the  scarcity  of  such  professionals  and 
the  resulting  policy  responses  through  a 
series  of  case  studies.  Information  is 
needed  in  order  to  develop  a  coherent 
public  policy  regarding  selective 
shortages  of  qualified  workers. 

Some  cities  are  already  presaging 
future  labor  shortages  in  their  growing 
highly  skilled  service  sector.  ETA  will 
sponsor  through  the  Women's  Bureau  a 
series  of  community  case  studies  to 
document  the  economic  and  labor 
market  changes  and  record  the 
perspectives  of  those  directly  affected 
by  such  labor  market  changes.  The 
studies  in  a  number  of  the  largest  cities 
with  tight  labor  markets  will  provide 
insights  into  what  adjustments  and 
actions  will  be  necessary  to  cope  with 
these  changes. 

The  joint  study  with  HHS  will 
investigate  in  finer  detail  the  effects  of 
geographic  concentration  on 
unemployment,  underemployment, 
welfare  use  and  dependency.  ETA's 
support  will  permit  the  study  to  be 
directed  to  its  information  needs,  with 
particular  attention  to  young  minority 
males  living  in  such  areas. 
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B.  Youth  2000 

improving  the  educational 
preparedness  of  workers  is  a  challenge 
we  must  meet  to  be  competitive  into  the 
2l8t  century.  This  is  most  important  for 
our  young  people.  Today's  youth  at  risk 
of  dropping  out  are  our  entry  level 
workers  of  the  next  two  decades.  They 
face  jobs  demanding  higher  skills  in 
math,  reading  and  communications.  Yet 
recent  studies  have  shown  that  many  of 
these  youth  are  reading,  writing,  and 
computing  at  levels  below  present  day 
expectations.  Further,  many  of  these 
youth  are  disenfranchised  from  and 
disillusioned  with  schools,  and  fail  to 
see  the  connection  with  good  paying 

JODS. 

ETA  intends  to  closely  examine 
programs  that  seem  successful  in 
helping  our  youth  make  the  connection 
between  education  and  work.  A  number 
of  programs  linking  school  and 
employment  and  training  programs  with 
apprenticeship  are  successfully 
operating.  In  an  effort  to  inform  and 
encourage  expansion  of  these  school/ 
training-to-work  bridges,  these  programs 
and  the  factors  that  make  them 
successful  need  to  be  identified. 
Publication  of  a  popular  booklet  about 
these  programs  could  provide  incentives 
for  program  operators  to  get  involved  in 
similar  ventures,  and  capture  the 
interest  of  young  people. 

Another  concern  about  making 
connections  is  in  effectively  linking 
many  Federal,  State  and  local  youth 
services  programs,  particularly  schools. 
with  JTPA  programs  serving 
disadvantaged  youth.  We  need  to  do  a 
better  job  of  attracting  and  retaining  at- 
risk  youth.  An  assessment  is  therefore 
planed  to  document  effective 
recruitment  practices,  and  identify  gaps 
in  services.  Counseling  practices/ 
components  including  the  different 
disciplinary  and  supportive  atmospheres 
need  to  be  examined  as  well  as  the 
range  of  services  offered  to  in-school 
youth. 

ETA  will  solicit  a  quick-turnaround 
evaluation  capacity  for  the  Job  Corps 
program  in  support  of  several  initiatives. 
Recognizing  the  need  for  increased 
communication  skills,  the  Job  Corps 
developed  a  new  GED  curriculum  with 
greater  emphasis  on  writing  skills.  An 
evaluation  is  planned  to  test  its 
effectiveness,  and  the  effectiveness  of 
other  new  program  concepts  now  being 
piloted.  Another  evaluation  effort  is 
planned  to  examine  assessment  tools  for 
rating  the  quality  of  the  physical 
learning  environment. 

ETA  offered  a  competitive  grant, 
which  closed  in  late  August,  to  promote 
replication  of  the  Summer  Training  and 


Education  Program  (STEP),  which 
provides  summer  remediation  and  life 
skills  instruction.  STEP  programming 
has  proven  to  reduce  learning  losses 
that  usually  occur  over  the  summer 
months. 

C.  Workplace  literacy 

As  the  remainder  of  this  century 
unfolds,  it  is  expected  that  jobs 
requiring  higher  levels  of  literacy  and 
analytic  skills  will  increase,  and  those 
requiring  only  strength  and  manual 
ability  will  shrink.  Further,  the 
population  groups  presently  in  jobs  with 
lesser  skill  requirements  can  expect  a 
more  difficult  time  in  the  job  markets 
ahead,  unless  their  literacy  skills  are 
increased.  In  addition  to  increased 
skills,  increased  flexibility  to  new 
working  conditions,  new  technology  and 
new  environments  will  be  required.  In 
the  rapidly  increasing  service  sector,  the 
jobs  will  spring  up  in  places  to 
accommodate  customers.  Job  mobility 
will  be  required.  Effective  mobility  rests 
on  the  premise  that  skills  learned  and 
tested  in  one  area  will  be  rated  and 
recognized  in  another. 

ETA  has  undertaken  a  wide  variety  of 
programs  to  explore,  test  and 
demonstrate  new  learning  techniques 
and  programs  for  groups  in  particular 
need  of  enhancing  their  workplace 
literacy  skills.  Most  of  these  R.E,P&D 
efforts  are  presently  underway.  The 
primary  focus  of  this  Program  Year's 
workplace  literacy  projects  will  be  on 
assessing  the  validity  of  existing  testing 
and  certification  practices. 

Vocational  and  educational 
accomplishments  are  sometimes 
recognized  by  certificates  of  competency 
which  are  developed  for  an 
acknowledged  in  only  a  hmited 
environment.  An  extensive  literature 
review  is  needed  to  assess  the 
competencies  certification  experience  in 
the  training  and  employment  system, 
including  the  views  of  National  and 
State  specialists  and  certifying 
organizations.  The  review  would  serve 
as  the  basis  for  determining  the 
feasibility  of  developing  an  employer 
validated,  protable  certificate  of 
occupational  competencies  that  would 
be  awarded  based  upon  tested 
competencies. 

The  National  Academy  of  Sciences 
will  complete  its  study  of  the  General 
Aptitude  Test  Battery  (GATB)  Validity 
Generalization  in  February.  It  is 
expected  that  their  findings  will  result  in 
additional  research  or  evaluation 
studies  related  to  the  GATB,  specific  ES 
applicant  groups  tested  by  the  GATB, 
and/or  ETA/U.S.  Employment  Service 
(USES)  test  research  programs  to 
determine  whether  the  current  work 


priorities  meet  State  and  OOL  needs  and 
how  the  test  research  may  be  focused 
upon  any  deficiencies  identified  by  the 
NAS  review,  and  answer  any  concerns 
arising  from  the  overall  GATB  review. 
Although  ETA  is  not  announcing  its 
expectations  for  further  study,  it  is 
contingent  on  findings  of  the  on-going 
study. 

D.  Worker  adjustment  assistance 

Trade  Adjustment  Assistance  (TAA) 
and  JTPA  Title  III  Programs  are 
available  to  assist  dislocated  workers 
train  for  and  find  new  employment. 
Major  new  legislation  was  enacted  this 
year  substantially  revising  and 
expanding  these  important  programs. 
Several  projects  are  intended  to 
complement  the  implementation  of  these 
legislative  changes. 

ETA  will  solicit  an  implementation 
analysis  of  the  new  worker  adjustment 
program,  documenting  startup  successes 
and  problems.  ETA  also  intends  to 
evaluate  the  TAA  program  to  determine 
its  effectiveness  in  serving  workers 
whose  jobs  and  skills  become  obsolete 
because  of  foreign  imports.  The 
program's  impact  has  not  been  assessed 
since  it  became  primarily  an  extended 
unemployment  insurance  and  job 
training  program  in  the  early  1980's. 

In  order  to  promote  improved, 
comprehensive  services  for  dislocated 
workers,  ETA  plans  to  compete  multiple 
grants  to  States  to  demonstrate  a  unified 
worker  adjustment  program,  fully 
integrating  JTPA  Title  III  and  TAA 
service  delivery.  Voucher  programs  for 
retraining  would  also  be  tested  and 
implemented.  The  intent  is  to  document 
and  disseminate  model  implementation 
designs. 

When  a  firm  is  viable  but  jobs  within 
it  become  obsolete  because  of  new 
technology,  upgrade  training  might  be 
considered.  Upgrade  training  might 
prevent  dislocation  by  retraining 
workers  in  obsolete  jobs  for  new  work 
in  their  employing  firm.  However, 
upgrade  training  is  not  available  under 
JTPA  Title  III,  since  a  layoff  notice  is 
required  for  eligibility.  It  is  allowable 
under  Title  II-A,  though  of  limited 
applicability.  Therefore,  a  study  is 
planned  to  identify  the  public  policy 
issues  which  upgrade  training  raises, 
and  review  previous  government 
sponsored  upgrading  programs,  and  the 
views  of  unions,  employers,  and 
workers  toward  upgrade  training. 

E.  Women,  work  and  family 

Since  the  mid-1940's  the  labor  force 
participation  rate  for  women  has  grown 
dramatically  from  about  33%  to  more 
than  70%.  Last  year,  66.7%  of  women 
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with  children  participated  in  the  labor 
force.  The  rate  for  mothers  with  toddlers 
was  55.2%,  more  than  double  the  rate  of 
only  20  years  ago. 

Contrary  to  popular  belief,  most 
working  women  (78%)  work  full-time, 
and  only  17%  work  part  time  voluntarily. 
Estimates  for  the  remainder  of  the 
century  indicate  that  women  will 
increase  their  labor  force  participation, 
at  a  slower  rate.  By  the  year  2000,  the 
labor  force  participation  rate  for  women 
is  expected  to  reach  81%,  while  that  of 
men  will  be  nearly  93%. 

Clearly,  the  conflicts  between  work 
and  family  needs  will  increase.  Among 
these  conflicts  are  the  adequacy  of 
arrangements  for  the  care  of  children 
and  elderly  family  members.  As  women 
continue  to  work  more  hours  per  week 
and  more  weeks  per  year,  solutions  to 
this  problem  will  become  increasingly 
critical. 

Solutions  will  have  to  include  flexible 
hours  fo  care  for  sick  children  and 
dependents,  and  the  overall  time  and 
financial  resources  to  raise  children. 
Better  paying,  full-time,  skilled  jobs  will 
be  needed  by  many  women  to 
adequately  care  for  their  families  and 
their  own  occupational  aspirations.  A 
series  of  projects  under  this  topic  area 
will  be  funded  through  an  interagency 
agreement  with  the  Department  of 
Labor's  Women's  Bureau. 

Women  have  been  traditionally 
underrepresented  in  apprenticeable  and 
other  highly  skilled  occupations,  which 
also  tend  to  be  highly  paid.  Employment 
opportunities  in  the  construction  trades 
are  expected  to  increase  through  the 
Year  2000.  A  conference  is  planned  to 
convene  tradeswomen  and 
organizations  representing  them  (such 
as  the  construction  union)  to  share 
information  and  develop  strategies  to 
facilitate  women's  entry  into  the  skilled 
trades.  The  ETA  Bureau  of 
Apprenticeship  and  Training  may  also 
participate.  It  should  be  noted  that  a 
contractor  has  been  selected  for  the 
conference. 

The  Women's  Bureau  is  developing  a 
work  and  family  clearinghouse  that  will 
provide  current  statistics,  bibliographic 
references  and  an  inventory  of  model 
employer  practices  in  three  work  and 
family  areas:  child  and  elder  care, 
alternative  work  scheduling  and  flexible 
leave,  and  benefit  polices.  This  project 
will  permit  the  clearinghouse  to  be 
augmented  by  a  referral  network  linking 
it  to  major  sources  of  privately 
maintained  information  on  dependent 
care.  It  will  also  permit  an  expansion  of 
the  data  base.  Employers,  unions,  public 
officials,  researchers,  and  dependent 
care  advocates  are  among  those 
expected  to  use  the  clearinghouse. 


Specific  implementation  information 
is  needed  on  work  and  family  options 
for  small  employers.  Generally,  it  is  the 
large  firms  who  support  policies  and 
programs  responsive  to  work  and  family 
concerns,  such  as  employer-sponsored 
day  care  and  flexible  benefits  and  work 
hours.  The  majority  of  employment, 
however,  is  in  small  to  medium  sized 
firms.  Options  are  available  such  as 
cooperative  pooling  with  other  small 
firms  to  jointly  support  a  child  care 
center,  or  a  referral  system.  This  project 
would  support  the  research  and 
publication  of  ideas  and  information 
that  could  encourage  the  involvement  of 
these  smaller  firms. 

F.  Improving  the  Training  and 
Employment  System 

ETA  will  focus  its  planned  systems 
improvements  in  two  major  areas:  JTPA 
performance  management  and 
Unemployment  Insurance  (UI) 
progamming. 

Some  JTPA  program  operators  use  6% 
funds  to  experiment  with  new  program 
designs  serving  clients  with  the  most 
severe  employment  related  problems. 
These  programs  cost  considerably  more 
to  operate  and  may  not  currently  be 
included  in  calculations  of  performance 
against  Title  II-A  standards.  A  study  is 
planned  to  analyze  and  compare  the 
characteristics  of  clients,  types  of 
training  and  services  provided,  costs 
and  outcomes  with  more  typical 
programs  clients.  As  part  of  the  same 
RFP,  ETA  plans  to  compete  a  contract 
for  statistical  support  for  the 
development  and  refinement  of  the 
nationwide  system  of  performance 
standards. 

It  is  asserted  that  the  countercyclical 
stimulus  that  UI  dollars  have  on  the 
economy  has  decreased  by  almost  one- 
fourth.  A  study  is  planned  to  develop  a 
methodology  to  measure  the 
effectiveness  of  the  UI  program  as  a 
fiscal  stabilizer  over  the  course  of  the 
business  cycle. 

ETA  plans  to  offer  a  contract  to 
research  and  publish  successful  UI 
payment  program  improvements.  The 
contractor  will  identify  agencies  which 
have  developed  special  organizational 
structures  or  mechanism  and  program 
processes  for  the  formulation  and 
institution  of  practical  program 
improvement  measures  driven  by 
Quality  Control  data.  Case  studies  will 
be  developed  and  how-to  manuals 
prepared  for  distribution  to  State 
Employment  Security  Agencies  (SESAs). 

States  are  becoming  increasingly 
reliant  on  automated  systems  for  basic 
UI  functions.  Major  disruption  of 
services  on  a  State-wide  basis  could 
ensue  if  a  major  disaster  or  deliberate 


destruction  of  these  systems  occurred. 
Therefore,  a  general  disaster  recovery/ 
contingency  plan  should  be  developed  in 
the  form  of  a  technical  assistance  guide 
for  Slate  use  in  such  an  emergency. 

In  FY  1987,  a  new  UI  cash 
management/banking  system  was 
developed.  This  permits  SESAs  to  scf©(^t 
from  numerous  cash  management  V- 

techniques  and  banking  system 
interfaces,  to  adopt  the  combination 
best  suited  to  the  individual  State,  and 
to  provide  overall  improved  UTF  cash 
management.  Technical  assistance  and 
support  are  sought  to  facilitate  this 
transition  until  staff  become  proficient 
in  the  administration,  operation  and 
maintenance  of  the  new  system. 

G.  Immigration 

New  and  proposed  immigration 
legislation,  particularly  the  Immigration 
and  Nationality  Act,  as  amended  by  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA),  will  promote  widespread 
changes  in  the  conduct  of  alien  labor 
certification.  The  Department  of 
Agriculture  and  three  of  the  Department 
of  Labor's  agencies  share  many  of  the 
research  and  implementation 
responsibilities.  Among  these,  IRCA 
charges  the  Secretaries  of  Labor  and 
Agriculture  to  determine  the  supply 
conditions  facing  agricultural  employers 
over  the  first  three  years  of  the  next 
decade.  The  Department  also  has 
responsibihties  under  IRCA  to  analyze 
the  impact  of  employer  sanctions  on 
employment,  wages  and  working 
conditions  of  U.S.  workers  and  on  the 
economy,  and  to  prepare  a  triennial 
report  on  the  economic  and  labor 
market  impacts  of  admissions  of 
immigrants,  refugees,  asylees.  and 
parolees  into  the  U.S. 

Two  of  the  proposed  projects  will  be 
competed  by  ETA.  Four  interagency 
agreements  are  plaimed.  two  each  with 
the  Office  of  the  Assistant  Secretary  for 
Policy  (OASP)  and  with  the  Bureau  of 
International  Labor  Affairs  (ILAB). 

DOL  has  consistently  proposed 
changes  in  legislation  which  would 
permit  the  use  of  general  labor  market 
information  as  a  basis  for  making 
permanent  alien  labor  certification 
determinations  rather  than  the  current 
case-by-case  testing  of  the  labor  market. 
Since  such  a  proposal  is  now  being 
seriously  and  quickly  considered.  DOL 
wishes  to  begin  specific  planning  for 
implementation.  "This  implementation 
study  would  include  identification  of 
suitable  data  sources,  specific  criteria 
for  determining  shortage/surplus 
occupations  and  estimated  costs  for 
regular  updates  of  finding.  Another 
planned  project  would  analyze  the 
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current  operation  of  the  permanent  alien 
labor  certiflcation  program,  and  assess 
its  impact  on  employers  and  U.S. 
workers  with  the  goal  of  improving  its 
efficiency  and  effectiveness. 

With  respect  to  temporary  alien 
agricultural  (H-2A)  certifications,  ETA/ 
OASP  will  jointly  administer  several 
case  study  demonstration  projects  in 
which  a  "supply  area"  of  domestic 
workers  will  be  paired  with  a  "receiving 
industry"  to  determine  whether 
"positive  recruitment"  efforts  made  by 
employers  to  find  domestic  labor  are 
effective  as  an  alternative  to  the  use  of 
H-2A  workers.  Also,  as  required  by 
IRCA,  a  determination  will  be  made  as 
to  whether  the  "50-percent  rule"  of  the 
H-2A  program  should  be  continued. 

To  assist  in  determining  the  labor 
supply  conditions  facing  agricultural 
employers,  and  the  IRCA  requirement  to 
stay  abreast  of  changes  in  wages, 
working  conditions,  and  recruitment 
practices.  ETA  and  OASP  propose 
interviewing:  (1)  A  random  sample  of 
perishable  crop  employers  to  determine 
how  they  have  adapted  to  changes  in 
the  supply  of  labor  caused  by  IRCA;  and 
(2)  a  random  sample  of  workers 
employed  by  these  employers  during 
peak  seasonal  crop  activities,  to 
determine  exit  and  entry  rates  of 
seasonal  agricultural  workers. 

Using  R.E.PatD  funds  through  an  intra- 
agency  agreement.  ILAB  plans  to  fund 
three  studies  on  the  impact  of  IRCA 
sanctions  on  traditionally  heavy  users  of 
illegal  workers.  These  studies  will  focus 
on  understanding  the  employment 
patterns  of  iUegal  workers  and  how  both 
employers  and  the  newly  legalized 
workers  respond  to  legalization  and 
employer  sanctions. 

As  part  of  the  first  phase  of  the 
triennial  report.  ILAB  plans  to  explore 
information  about  the  labor  market 
behavior  of  different  types  of  legal  alien 
workers.  This  would  permit  more 
accurate  evaluation  of  calims  and 
counterclaims  by  those  who  petition  for 
H-2B  (i.e..  temporary  nonagricultural) 
workers.  The  second  phase  survey 
methodology  would  also  be  developed 
as  part  of  this  study. 

Part  III — Procurement  plan  Conference 

A  procurement  plan  conference  will 
be  held  on  Friday,  October  7. 1988,  at 
9:00  a.m.  at  the  Department  Auditorium 
of  the  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

The  Conference  will  be  held  for  the 
following  purposes: 

(1)  To  summarize  ETA's  Program  Year 
1988  procurement  plan: 

(2)  To  describe  in  general  terms  the 
agency's  procurement  processes; 


(3)  To  present  the  expected  timetable 
for  issuance  of  SGA's  and  RFP's:  and 

(4)  To  introduce  ETA's  R.E.P&D 
program  to  individuals  and 
organizations  which  have  not  recently 
participated  in  the  agency's  activities. 

No  additional  substantive  detail  on 
the  subject  areas  will  be  provided  at  the 
conference.  Further,  it  will  not  be 
necessary  to  attend  the  conference  in 
order  to  participate  in  any  of  the 
procurement  actions.  The  conference 
should  be  most  valuable  to  those  who 
have  not  recently  participated  in  ETA's 
R.E.  P&D  program. 

Signed  at  Washington  DC.  this  24  day  of 
August,  1988. 

Roberts  T.  lones, 

Acting  Assistant  Secretary  of  Labor  for 

Employment  and  Training. 

[FR  Doc.  88-20074  Filed  9-1-88:  8:45) 
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Job  Training  Partnersliip  Act:  Migrant 
and  Seasonal  Fanmworicer  Programs; 
Preappilcaticns  for  Federal 
Assistance,  and  Solicitation  for  Grant 
Application 

agency:  Employment  and  Training 
Administration,  Labor. 

action:  Notice  of  invitation  to  submit 
preapplications  and  funding 
applications  for  migrant  and  seasonal 
farmworker  training  and  emploiTnent 
programs. 

summary:  The  Department  of  Labor 
announces  preapplication  and  funding 
application  instructions  for  Program 
Year  (PY)  1989  (July  1. 1989  through  June 
30, 1990)  Migrant  and  Seasonal 
Farmworker  Programs  pursuant  to 
Section  402  of  the  Job  Training 
Partnership  Act  (JTPA).  Applicants 
selected  for  funding  will  be  designated 
as  grantees  for  PY  1989.  In  addition, 
such  applicants  will  not  have  to 
recompete  for  funding  for  PY  1990  (July 
1, 1990  to  June  30, 1991)  if  applicable 
regulatory  requirements  are  met,  an 
acceptable  training  plan  is  submitted, 
and  funds  are  available. 
DATES:  No  exceptions  to  the  mailing  and 
hand-delivery  conditions  set  forth  in  this 
notice  will  be  granted.  Preapplications 
and  applications  not  meeting  the 
conditions  set  forth  in  this  notice  will 
not  be  accepted. 

Preapplications  submitted  by  mail 
must  be  posted  by  certified  or  registered 
mail,  return  receipt  requested,  and 
postmariced  no  later  than  September  22, 
1988.  Preapplications  submitted  by 
hand-delivery  will  be  accepted  daily 
between  the  hours  of  8:15  a.m.  and  4:45 
p.m..  Eastern  Time,  but  no  later  than  4:45 


p.m..  Eastern  Time,  on  September  22. 
1988. 

Applications  submitted  by  mail  must 
be  posted  by  certified  or  registered  mail, 
return  receipt  requested,  and 
postmarked  no  later  than  October  17, 

1988.  Applications  submitted  by  hand- 
delivery  will  be  accepted  daily  between 
the  hours  of  8:15  a.m.  and  4:45  p.m.. 
Eastern  Time,  but  no  later  than  4:45  p.m., 
Eastern  Time,  on  October  17, 1988. 

ADDRESS:  Preapplications  and 
applications  must  be  mailed  or  hand- 
delivered  to  Robert  D.  Parker,  Grant 
Officer,  ETA,  Room  C4305,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  C.  Kane,  Chief,  Division  of 
Seasonal  Farmworker  Programs,  Room 
N4641,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Phone:  (202)  535- 
0500. 

SUPPLEMENTARY  INFORMATION:  This 
notice  consists  of:  Part  I — Introduction, 
Part  II — Preapplication  for  Federal 
Assistance,  and  Part  III— Solicitation  for 
Grant  Application  (SGA).  Parts  II  and  III 
constitute  invitations  from  the 
Department  of  Labor  (DOL)  for  public 
agencies,  and  private  nonprofit 
organizatoins  authorized  by  their 
Charters  or  Articles  of  Incorporation  to 
provide  training  and  employment,  and 
other  services  described  in  this  notice, 
to  submit  Preapplications  for  Federal 
Assistance  and  funding  applications  for 
PY  1989  JTPA  Title  IV,  section  402, 
Migrant  and  Seasonal  Farmworker 
Programs. 

Part  I — Introduction 

The  DOL  announces  preapplication 
and  funding  application  instructions  for 
PY  1989  (July  1, 1989  through  June  30, 
1990)  Migrant  and  Seasonal  Farmworker 
Programs  pursuant  to  section  402  of  the 
JTPA.  Applicants  selected  for  funding 
will  be  designated  as  grantees  for  PY 

1989.  In  addition,  such  applicants  will 
not  have  to  recompete  for  funding  for  PY 
1990  (July  1, 1990  to  June  30,  lof);)  if 
applicable  regulatory  requiremonts  are 
met,  an  acceptable  training  plan  is 
submitted,  and  funds  are  available. 

Background 

JTPA  established  programs  to  prepare 
youth  and  unskilled  adults  for  entry  into 
the  labor  force,  and  to  afford  job 
training  to  those  economically 
disadvantaged  individuals  and  others 
facing  serious  barriers  to  employment 
who  are  in  special  need  of  such  training 
to  obtain  productive  employment.  In 
accordance  with  29  U.S.C.  1501  et  seq., 
regulations  promulgated  by  the  DOL  to 
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implement  JTPA  are  set  forth  at  Parts 
626  through  638  and  684  of  Title  20,  Code 
of  Federal  Regulations  (CFR). 

As  stated  at  20  CFR  633.102,  it  is  the 
purpose  of  Section  402  of  JTPA,  29 
U.S.C.  1672,  to  provide  job  training, 
employment  opportunities,  and  other 
services  for  those  individuals  who  suffer 
chronic  seasonal  unemployment  and 
undereemployment  in  the  agriculture 
industry.  These  conditions  have  been 
substantially  aggravated  by  continual 
advancements  in  technology  and 
mechanization  resulting  in  displacement 
and  contribute  signRcanUy  to  the 
Nation's  rural  employment  problem. 
These  factors  substantially  affect  the 
entire  national  economy.  Because  of 
farmworker  employment  and  training 
problems,  such  programs  shall  be 
centrally  administered  at  the  national 
level.  Programs  and  activities  supported 
under  this  section  shall,  in  accordance 
with  section  402(c)(3)  of  JTPA: 

(1)  Enable  farmworkers  and  their 
dependents  to  obtain  or  retain 
employment; 

(2)  Allow  participation  in  other 
program  activities  leading  to  their 
eventual  placement  in  unsubsidized 
agricultural  or  nonagricultural 
employment; 

(3)  Allow  activities  leading  to 
stabilization  in  agricultural  employment; 
and 

(4)  Include  related  assistance  and 
supportive  services. 

Regulations  promulgated  by  the  DOL 
to  implement  the  provisions  of  Title  IV, 
section  402,  of  JTPA  are  set  forth  in  20 
CFR  Part  633  and  Part  636.  (Note:  WiUi 
the  announced  adoption  of  the  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments  at  29  CFR  Part 
97  on  October  1, 1988,  41  CFR  Part  29-70 
will  no  longer  be  applicable  to  State  and 
local  governments  and  Indian  and 
Native  American  entities).  These  Parts 
contain  all  the  regulations  under  JTPA 
applicable  to  migrant  and  other 
seasonally  employed  farmworker 
programs.  20  CFR  633.103(a).  Should  the 
regulations  at  Parts  633  and  636  conflict 
with  regulations  elsewhere  in  20  CFR, 
the  regulations  at  Parts  633  and  636  shall 
prevaU  with  respect  to  programs  and 
activities  governed  by  these  Parts.  20 
CFR  633.103(b).  Further,  should  any 
instructions  in  this  notice  conflict  with 
JTPA  regulations,  the  JTPA  regulations 
shall  prevail.  Applicants  should  consult 
and  be  familiar  with  20  CFR  Part  633  in 
its  entirety. 

Pursuant  to  20  CFR  633.201,  the  DOL 
will  not  consider  any  funding 
application  when  fraud  or  criminal 
activity  has  been  proven  to  exist  within 
the  applicant  organization,  or  when 


efforts  by  the  DOL  to  recover  debts 
established  by  fmal  agency  action  have 
been  unsuccessful.  Prior  to  the  final 
selection  of  an  applicant  as  a  potential 
grantee,  the  DOL,  as  provided  for  in  20 
CFR  633.204,  will  conduct  a 
Responsibility  Review  of  the  available 
records  to  establish  an  organization's 
overall  responsibility  to  administer 
Federal  funds.  Any  applicant  which 
does  not  have  its  application  considered 
or  is  not  selected  as  a  potential  grantee 
because  of  these  provisions  shall  be 
advised  of  its  appeal  rights. 

Comments  From  the  States 

Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  the  implementing 
regulations  at  29  CFR  Part  17,  are 
applicable  to  this  program.  Pursuant  to 
these  requirements,  in  States  which 
have  established  a  consultation  process 
expressly  covering  this  program, 
applications  shall  be  provided  to  the 
State  for  conunent.  Since  States  may 
also  participate  as  competitors  for  this 
program,  applications  shall  be  submitted 
to  the  State  upon  the  deadline  for 
submission  to  the  DOL  20  CFR 
633.202(d). 

To  strengthen  the  implementation  of 
E.0. 12372,  the  DOL  speciFies  the 
following  timeframe  for  its  treatment  of 
comments  from  the  State's  Single  Point 
of  Contact  (SPOC)  on  JTPA  Section  402 
appliriations: 

1.  As'required  by  29  CFR  17.8(a)(2). 
the  SPOC  must  submit  comments,  if  any, 
to  the  DOL  no  later  than  60  days  after 
the  deadline  date  for  applications; 

2.  The  DOL  will  forward  those 
comments  to  the  applicant  within  10 
days  of  their  receipt  from  the  SPOC; 

3.  The  applicant  must  submit  its 
response  to  the  SPOC's  comments,  if 
any,  to  the  DOL  no  later  than  10  days 
after  the  date  of  receipt  from  the  DOL; 
and 

4.  The  DOL  will  notify  the  SPOC  of  iU 
decision  regarding  the  comments  and 
response,  but  will  not  implement  that 
decision  for  at  least  10  days  after  the 
SPOC  has  been  notified. 

State  Planning  Estimates 

State  planning  estimates  are  provided 
in  an  Appendix  to  this  notice  solely  for 
the  purpose  of  developing  the  funding 
applications.  These  estimates  are  the 
same  as  the  PY  1988  allocations.  Final 
allocation  levels  for  PY  1989  wrill  be 
published  at  a  later  date. 

Recommendation  From  the  Governor 

Following  the  1986  review  of  JTPA 
section  402  grantee  selection 
procedures,  the  DOL  decided  to  award 
five  extra  rating  points  in  the 


competition  to  the  one  application  for 
each  State  that  receives  a 
recommendation  from  the  Governor. 
This  practice  is  consistent  with  the 
requirement  of  JTPA  section  402(d)  that 
the  DOL  consult  with  State  and  local 
officials  in  the  administration  of  Section 
402  programs. 

The  recommendation  must  be  in 
writing,  and  will  only  be  accepted  if 
submitted  as  part  of  the  application 
package  to  the  Grant  Officer.  The 
application  deadline  date  is  announced 
elsewhere  in  this  notice. 

Fart  II — Preapplication  for  Federal 
Assistance 

All  States  and  the  Commonwealth  of 
Puerto  Rico  are  open  for  competition  for 
section  402  funds  for  PY  1989. 
Regulations  at  20  CFR  633.105(b)(2) 
reserve  for  the  DOL  the  right  not  to 
allocate  any  funds  for  use  in  a  State 
whose  funding  allocation,  to  be 
determined  by  formula  at  a  later  date,  is 
less  than  $120,000. 

Applications  for  Statewide  programs 
are  strongly  encouraged.  Applicants 
applying  for  grants  shall  submit  a 
preapplication  consisting  of: 

(1)  A  Standard  Form  424  Facesheet 
found  in  Attachment  M  to  0MB  Circular 
No.  A-110; 

(2)  An  attachment  identifying,  by 
State  or  counties,  the  target  area  to  be 
served; 

(3)  For  a  private  nonprofit 
organization,  a  recent  (within  the  last 
six  months)  certification  from  a  Certified 
Public  Accountant  that  its  financial 
management  system  is  capable  of 
properly  accounting  for  and 
safeguarding  Federal  funds;  and 

(4)  For  a  public  agency,  a  recent 
(within  the  last  six  months)  certification 
by  the  Chief  Fiscal  Officer  attesting  to 
the  adequacy  of  the  agency's  accounting 
system  to  properly  accotmt  for  and 
safeguard  Federal  funds. 

Two  copies  of  the  Preapplication  for 
Federal  Assistance  shall  be  submitted 
either  by  mail  or  hand-delivery,  along 
with  two  copies  of  the  following: 

(a)  A  statement  indicatiang  the  legally 
constituted  authority  under  which  the 
organization  functions; 

(b)  An  employer  identification  number 
from  the  Internal  Revenue  Service  and. 
for  nonprofit  applicants,  proof  of  the 
organization's  tax-exempt  status. 

As  noted  earlier  in  this 
announcement,  mailings  must  be  posted 
by  registered  or  certified  mail,  return 
receipt  requested,  and  postmarked  no 
later  than  September  22, 1988.  All  hand- 
delivered  preapplications  will  be 
accepted  daily  between  the  hours  of  8:15 
a.m.  and  4:45  p.m.,  Eastern  Time.  A 
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receipt  will  be  provided  bearing  the  time 
and  date  of  delivery.  No  hand  deliveries 
will  be  accepted  after  4:45  p  jn.,  Eastern 
tile  on  September  22, 198a  No 
exceptions  to  these  raailtng  and  hand- 
delivery  conditions  will  be  granted. 
Preapptioations  not  meeting  these 
conditions  will  not  be  accepted. 

Preapplications  for  Federal 
Assistance  must  be  mailed  or  hand- 
delivered  to;  Robert  D.  Parker,  Grant 
Officer,  ETA,  Room  C4305,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

Part  III— Solicitation  for  Grant 
Application 

The  DOL  is  soliciting  applications  for 
grants  imder  the  provisions  of  JTPA 
Titie  IV,  section  402,  to  provide  training, 
employment  opportunities,  and  other 
services  to  migrant  and  other  seasonal 
farmworkers. 

Review  ofPundiag  Applications 

Applications  will  be  reviewed  and 
rated  by  a  competitive  review  panel, 
using  the  specific  review  standards  cited 
at  20  CFR  633.203.  Panel  results  are 
advisory  in  natore  and  are  not  binding 
on  the  Grant  Officer.  In  addition,  prior 
to  the  final  selection  of  an  applicant  as  a 
potential  grantee,  the  DOL  will  conduct 
a  Responsibility  Review  of  the  available 
records  pursuant  to  20  CFR  633.204.  This 
review  is  intended  to  estabHsh  overall 
responsibility  to  administer  Federal 
funds  P"d  is  iadependent  of  the 
competitive  process.  Applicants  failing 
to  meet  the  requirements  of  this  section 
of  the  regulations  will  not  be  selected  as 
potential  grantees  irrespective  of  their 
standing  in  the  competition. 

Specific  Rating  Criteria 

The  rating  criteria  and  the  weights 
assi^ied  to  each  are  described  below: 

[\)An  understanding  of  the  problems 
of  migrant  and  seasonal  farmworkers. 
Range  0  to  20  points.  This  factor  rates 
the  applicant's  analysis  of  the  needs  of 
the  target  group,  and  the  proposed 
program's  potential  to  address  those 
needs.  Ratings  will  be  based  on  a  clear 
and  concise  narrative  demonstrating 
this  understanding,  and  the 
appropriateness  of  the  proposed 
program  mix  of  trainng  and  supportive 
service  to  be  implemented  to  meet  the 
identified  needs. 

(ii)  A  familiarity  with  the  area  to  be 
served.  Range  0  to  ^points.  This  factor 
rates  the  applicant's  knowledge  of  the 
socioeconomic  characteristics  and 
resources  of  the  target  area,  and  the 
proposed  linkages  and  coordination;  i.e., 
plans  for  involving  appropriate  area 
ageaoies  and  programs  in  the  design 
and  delivery  of  training  and  other 


services  proposed  to  meet  the  needs  of 
participants.  Rating  will  be  based  on  a 
clear  and  ooncise  narrative 
demonstrating  this  familiarity,  and 
docoHiented  programmatic  ties  to 
appropriate  area  agendes  and  programs. 

(iii)  A  previously  d&nanstrated 
capability  to  administer  effectively  a 
diversified  emphyvbility  development 
program  for  migrant  and  seasonal 
farmworkers.  Range  O  to  90 points.  This 
factor  rates  program  experience,  and 
capability  of  aieeting  or  exceeding 
planned  goals.  Ratings  will  be  based  on 
the  successful  past  operation  of  a 
comprehensive  mnhiactivity  training 
and  employment  program  for 
farmworkers,  and  on  documentation 
that  planned  performance  goals  were 
either  met  or  exceeded  dining  the  period 
of  performance. 

(iv)  General  administrative  and 
financial  management  capability.  Range 
0  to  30 points.  This  factor  rates  the 
applicant's  managerial  experience,  and 
the  potential  for  efficient  and  effective 
administration  of  the  proposed  program. 
Ratings  will  be  based  on  consideration 
of  the  administrative  expertise  of 
present  and  proposed  managerial  and 
decision-making  staff,  and  the  extent  to 
which  the  management  plan 
demonstrates  the  ability  to  capably 
operate  a  muitiactivity  delivery  system. 

Content  and  Format  of  Funding 
Application 

Exclusive  of  charts  or  graphs  and 
letters  of  support  and  commitment,  the 
funding  application  should  not  exceed 
75  pages  of  double-spaced  unreduced 
type.  Detailed  budget  and  planning 
estimates  are  not  to  be  a  part  of  the 
funding  application.  These  will  be 
negotiated  later  with  applications 
selected  for  grant  awards. 

The  application  format  must  be 
followed  and  contain  the  sections  listed 
below.  The  sections  correspond  to  the 
rating  criteria  listed  in  the  preceding 
subpart  of  this  notice,  so  that 
information  pertinent  to  rating  criterion 
item  (i)  is  contained  in  Section  I, 
information  pertinent  to  rating  criterion 
item  (ii)  is  contained  in  Section  II,  etc. 

Section  I — Program  Approach 

This  section  should  describe  the 
applicant's  approach  to  fulfilling  the 
intent  of  JTPA  Section  402.  Elements  to 
be  included  are: 

(a]  A  description  of  the  needs  and 
problems  of  migrant  and  seasonal 
farmworkers  in  the  target  area, 
including  the  socioeconomic 
characteristics  of  the  farmworker 
population  to  be  served: 

(b)  A  detailed  description  of  each 
major  activity  and  component  of  the 


program  proposed  to  meet  the  identified 
need,  includiag  a  discussion  of  outreach 
and  recruitment,  eligibility  verification, 
and  participant  assessment;  and 

(c)  The  rationale  for  the  program  mix 
of  training,  employability  development, 
and  supportive  services  activities. 

Section  II — Linkages-Coordination  and 
Delivery  System 

This  section  should  describe  the 
appficant's  cinrent  and  proposed 
programmatic  ties  to  appropriate  Stale 
and  local  agencies,  private  nonprofit 
organizations,  and  other  groups, 
particularly  JTPA/Service  Delivery  Area 
entities,  providing  resources  and 
services  to  farmworkers  such  as  literacy 
training  and  child  care  services.  This 
section  should  also  describe  the  method 
of  delivering  the  program  proposed  in 
Section  1.  Elements  to  be  included  are; 

(a)  A  descriptimi  of  linkages  to 
agencies,  organizations  and  institutions 
within  the  target  area  that  will  result  in 
the  coordinated  delivery  of  services  to 
the  disadvantaged  farmworker 
population.  Letters  of  commitment 
documenting  appropriate  programmatic 
ties  should  be  attached  to  the 
application; 

(b)  A  description  of  the  proposed 
delivery  system,  including  a  list  of  field/ 
regional  office  locations  and  any  other 
delivery  agents,  and  the  services  to  be 
provided  by  each; 

(c)  A  labor  market  assessment  with 
projections  for  employment  growth  and 
spedfic  job  opportunities  available  in 
the  target  area;  and 

(d)  An  analysis  of  the  extent  to  which 
the  proposed  employment  and  training 
program,  including  linkages  and  delivery 
system,  is  consistent  with  the  labor 
market  assessment. 

Section  III — Program  Experience 

This  section  should  describe  the 
applicant's  experience  in  capably 
administering  employment  and  training 
programs  for  migrant  and  seasonal 
farmworkers.  Elements  to  be  included 
are: 

(a)  The  type  of  programs  operated, 
including  the  contract,  grant  or 
agreement  number,  the  name  of  the 
funding  agency,  the  amount  of  funding 
and  the  period  of  performance: 

(b)  The  nature  of  the  training, 
employability  development,  and 
supportive  services  activities  which 
were  provided;  and 

(c)  The  actnal  vs.  planned  numbers  of 
participants  and  placements  into 
unsubsidized  employment  for  each 
program  activity;  and 

(d)  Performance  standards  results. 
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Section  IV — Administration  and  Staff 

This  section  should  describe  the 
applicant's  organizational  and  staffing 
plans.  Elements  to  be  included  are: 

(a)  The  number  of  people  presently 
involved  in  the  administration  of  the 
organization  and  the  number  of  people 
who  will  be  involved  in  the 
administration  of  the  proposed  program, 
including  job  titles.  Position  descriptions 
of  managerial  and  decision-making 
positions  should  be  attached; 

(b)  A  description  of  the  management 
and  administration  plan  including: 

(1)  Organizational  structure; 

(2)  Personnel  management  procedures; 

(3)  Fiscal  accounting  system,  including 
a  plan  for  maintaining  cash  on  hand  at  a 
reasonable  level,  not  to  exceed  an 
average  daily  need;  the  allowance 
payment  system,  if  applicable;  and  fiscal 
reporting  procedures; 

(4)  Participant  tracking  and  reporting 
system; 

(5)  Internal  monitoring  system; 

(6)  Program  evaluation  system; 

(7)  Property  management  system; 

(8)  Participant  grievance  procedures; 
and 

(9)  Equal  Employment  Opportunity 
policy. 

Submission  of  Funding  Application 

Three  copies  of  the  funding 
applications  shall  be  submitted  either  by 
mail  or  hand-delivery.  As  noted  earlier 
in  this  announcement,  mailings  must  be 
posted  by  registered  or  certified  mail, 
return  receipt  requested,  no  later  than 
October  17, 1988.  All  hand-delivered 
applications  will  be  accepted  daily 
between  the  hours  of  8:15  a.m.  and  4:45 
p.m..  Eastern  Time.  A  receipt  will  be 
provided  bearing  the  time  and  date  of 
delivery.  No  hand-deliveries  will  be 
accepted  after  4:45  p.m..  Eastern  Time, 
on  October  17, 1988.  No  exceptions  to 
these  mailing  and  hand-delivery 
conditions  will  be  granted.  Applications 
not  meeting  these  conditions  will  not  be 
accepted. 

Funding  applications  must  be  mailed 
or  hand-delivered  to:  Robert  D.  Parker, 
Grant  Officer,  ETA,  Room  C4305,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Notification  of  Selection 

The  following  conditions  are 
applicable,  pursuant  to  20  CFR  633.205: 

(a)  Respondents  to  this  SGA  which 
are  selected  as  potential  grantees  will 
be  notified  by  the  DOL.  The  notification 
will  invite  each  potential  grantee  to 
negotiate  the  final  terms  and  conditions 
of  the  grant,  will  establish  a  reasonable 
time  and  place  for  the  negotiation,  and 
will  indicate  the  State  or  area  to  be 


covered  by  the  grant.  Grants  will  be 
awarded  for  the  performance  period  July 
1, 1989  to  June  30, 1990.  Applicants 
selected  will  not  have  to  recompete  for 
funding  for  FY  1990  (July  1, 1990  to  June 
30, 1991)  if  applicable  regulatory 
requirements  are  met,  an  acceptable 
training  plan  is  submitted,  and  funds  are 
available. 

(b)  In  the  event  that  no  grant 
applications  are  received  for  a  specific 
State  or  area  or  those  received  are 
deemed  to  be  unacceptable,  or  where  a 
grant  agreement  is  not  successfully 
negotiated,  the  DOL  may  give  the 
Governor  first  right  to  submit  an 
acceptable  application  pursuant  to  the 
Precondition  for  Grant  Application  and 
Responsibility  Review  tests  at  20  CFR 
633.201  and  633.204,  respectively.  Should 
the  Governor  not  accept  the  offer  within 
15  days  after  being  notified,  the 
Department  may  then:  (1)  Designate 
another  organization  or  organizations, 
(2)  reopen  the  area  for  competitive 
bidding,  or  (3)  use  the  funds  for  national 
account  activities. 

(c)  An  applicant  whose  grant 
application  is  not  selected  by  the  DOL 
to  receive  JTPA  Section  402  funds  will 
be  notified  in  writing. 

(d)  Applicants  who  submit  grant 
applications  which  have  been  rejected 
may  not  resubmit  a  new  grant 
application  for  the  State(s)  or  area(s)  in 
which  they  are  interested  in  providing 
services  until  the  jurisdiction  is 
announced  by  the  DOL  as  reopened  for 
competition. 

(e)  Any  applicant  whose  grant 
application  is  denied  in  whole  or  in  part 
by  the  DDL  will  be  advised  of  its  appeal 
rights. 

Signed  at  Washington,  DC.  this  23rd  day  of 
August,  1988. 

Paul  A.  Mayrand, 

Director,  Office  of  Special  Targeted 

Programs. 

Charles  C.  Kane, 

Chief.  Division  of  Seasonal  Farmworker 

Program. 

Robert  D.  Parker, 

Grant  Officer,  Division  of  .Acquisition  and 

Assistance. 

Rotwrts  T.  Jones, 

Acting  Assistant  Secretary  of  Labor 

Appendix — U.S.  Department  of  Labor 
Employment  and  Training 
Administration  PY  1988  MSFW 
Allotment  to  States 


AUotmenI 

Calilomia    

10.065.737 

Cotorado _ — 

Connecticut 

821.256 
203.922 

Oelaware _ 

DistBci  of  Columbia _ 

Fkyida 

Georgia _ _ 

Hawaii 

122.633 

0 

4.446.057 

1,712.016 

270.706 

Idaho „..„ 

Illinois 

934.079 
1,198.137 

Indiana _ _ 

Iowa „ 

Kansas 

851,759 

1,445.131 

741,465 

Kentucky 

Louisiana _ 

Maine 

Maryland _ _ _.. _. 

Massact>u9etts-.-i- 

1,496,307 
873.730 
360,686 
314,554 
316,152 

Michigan 

942.849 

Minnesota _ 

Mississippi...- 

Missouri                      

1.407.443 
1.604.547 
1  207,423 

Montana 

738.683 

Netjraska _ 

Nevada _ _ _ _.. 

New  Hampstwe 

842.243 
154.220 
120  103 

New  Jersey 

302.676 

New  Mexico _ 

New  York               

553.108 
1  645  506 

North  Carolina _ _ _ 

North  Dakota..- _ 

Ohio 

3.205.351 
519.071 
995.475 

Oklahoma __ _ 

Oregon   

635,257 
1,021,691 

Pennsylvanie 

Rhode  Island 

South  Carolina _._ — 

1.318,740 

0 

1  179.787 

South  Dakota _ —  . 

Tennessee   

768,385 
1.052.966 

Texas , 

5.217.226 

Vermont „ _ 

Virginia  _ _ 

Washington 

West  Virginia - 

Wiscor»sin 

Wyominq    

256,408 

235,979 
1,068,299 
1,710.814 

241,190 
1,351,369 

221.058 

3.206.973 

Formula  Total   

63.273.000 

TA/ Housing „ 

Grant  total 

2.299,000 
65,572,000 

Allotment 

Alatiama 

5866.160 

Alaska - 

Arizona 

0 
1.229.762 

Arkansas 

1.275,909 

[FR  Doc.  88-20075  Filed  9-1-88;  8:45  am] 

BILUNG  COOE  4S10-10-W 

Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
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of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  hinge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  ctirrent  construction  industry  wage 
determinations  frequentiy  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled, 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subscontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
govenunental  agency  having  an  Interest 


in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3504, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  being 
added  to  the  Government  Printing  Office 
document  entiUed  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume,  State,  and  page  number(sj. 

Volume  11 

Louisiana: 
LA88-7— pp.  408a-408b 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(8].  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

Connecticut: 
CT88-1  (Jan.  8. 1988)— pp.  63.66 

District  of  Columbia: 
DC88-1  (Jan.  8, 1988)— pp.  81-82 

New  York: 
NY88-2  (Jan.  8, 1988)— pp.  688.691-692 
NY88-3  (Jan.  8, 1988)— p.  702 
NY88-fl  (Jan.  8, 1988)— p.  729 
NY88-7  (Jan.  8, 1988)— p.  740 
NY88-11  (Jan.  8. 1988)— p.  782 
NY88-12  (Jan.  8, 1988)— p.  794 
NY88-17  (Jan.  8, 1988)— p.  820-822 

Pennsylvania: 
PA88-5  (Jan.  8, 1988}— p.  880 

Virginia: 
VA86-15  (Jan.  2. 1988)— p.  1154 
VA88-17  (Jan.  2. 1988}— p.  1160b 

Volume  II 

Illinois: 

IL88-12  (Jan.  8, 1988)— p.  165 

IL8&-14  (Jan.  8. 1988}— p.  186 
Kansas: 

KS88-7  (Jan.  8, 1988)— p.  352 
Louisiana: 

LA88-3  (Jan.  8, 1988)— p.  374 
Missouri: 

M088-1  (Jan.  8, 1988)— p.  586 
Texas; 


TX88-9  (Jan.  8.  1988}— p.  958 
Wisconsin: 
WI88-4  (Jan.  8, 1988)— p.  1096 

Volume  III 

Washington: 

WA88-1  (Jan.  8, 1988)— pp.  361,369 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  docimient  entiUed  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202)  783- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1}  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  This  26th  day  nf 
August  1988. 
Alan  L.  Moss, 

Director.  Division  Of  Wage  Determinations. 

[FR  Doc.  88-19851  Filed  9-1-88;  8:45  am] 

BILLING  CODE  4S10-Z7-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  a  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
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the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1]  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303(a). 
date:  Requests  for  copies  must  be 
received  in  writing  on  or  before  October 
17. 1988.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send  a 
copy  of  the  schedule.  The  requester  will 
be  given  30  days  to  submit  comments. 
ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington.  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPtEMENTARY  INFORMATION:  Each 

year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 


records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  dispostion  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Army  (Nl-77-88- 
2).  Raw  data  of  the  Corps  of  Engineers 
New  England  Division  pertaining  to  the 
Passamaquoddy  tidal  power  project. 

2.  Department  of  the  Army  (Nl-AU- 
88-12).  Civil  Works  project  and 
operations  files  of  the  Office  of  the  Chief 
of  Engineers.  (Significant  corresponding 
field  office  records  are  designed  for 
permanent  retention.) 

3.  Defense  Intelligence  Agency  (Nl- 
373-88-3).  Routine  and  facilitative 
communications  records  of  the  Defense 
Intelligence  Agency. 

4.  General  Accounting  Office.  General 
Services  and  Controller  (Nl-411-88-1). 
Records  relating  to  the  merit  selection 
process. 

5.  Department  of  Justice,  U.S.  Parole 
Commission  (Nl-438-88-1).  Case  files 
on  inmate  and  parolee  participants  in 
the  federal  witness  security  program. 

Dated:  Augu-st  29,  1988. 
Claudine  |.  Weiher. 
Acting  Archivist  of  the  United  States. 
[FR  Doc.  88-20045  Filed  9-1-88;  8:45  am) 
BILUNG  CODE  7S15-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  On  Reactor 
Safeguards;  Revised  Meeting  Agenda 

In  accordance  with  the  purposes  of 
section  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
September  10, 1988,  in  Room  P-118,  7920 
Norfolk  Avenue,  Bethesda,  Md.  Notice 
of  this  meeting  was  published  in  the 
Federal  Register  on  August  26, 1988.  The 
agenda  for  September  10  is  revised  as 
follows  to  include  a  discussion  of 
classified  mformation. 

Saturday,  September  10. 1938 

8:30  A.M.-12:00  Noon  and  1:00  P.M- 
2.a7/*.M.— Pieparation  of  ACRS  reports 
on  matters  considered  during  this 
meeting  and  proposed  resolution  of  A- 
45,  Decay  Heat  removal  and  the  High 
Temperature  Gas  Cooled  Reactor 
considered  during  the  340th  meeting  of 
the  Committee. 

2:00  P.M.-3:30  P.M.:  ACRS 
Subcommittee  and  Member  Activities 
(Open/Closed) — Report  and  discussion 
of  recent  meetings  on  Thermal- 
Hydraulic  Phenomena  and  Feedback  of 


Operational  Safety  Experience  from 
Nuclear  Plants. 

Portions  of  this  session  will  be  closed 
as  required  to  protect  information 
provided  in  confidence  by  a  foreign 
source  and  to  discuss  classified 
information. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  2, 1987  (51  FR  37241).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  he  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  otained  by  a  prepard  telephone 
call  to  the  ACRS  Executive  Director,  Mr. 
Raymond  F.  Fraley.  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  che'k 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L.  92-463  that  it  is 
necessary  to  close  portions  of  the 
September  10, 1988  meeting,  ns  noted 
above,  to  protect  information  provided 
in  confidence  by  a  foreign  source  [5 
U.S.C.  552(c)(4)],  and  to  discuss 
classified  information  [5  I'.S.C. 
552b(c)(l)]. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Farley  (telephone  301/492^516), 
between  8:15  A.M.  and  5:00  P.M. 

Date:  August  30.  1988. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  88-20025  Filed  9-1-68:  8:45  am] 

BILUtra  CODE  7SWMI1-M 


34184 


Federal  Register  /  Vol.  53,  No.  171  /  Friday,  September  2,  1988  /  Notices 


Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  4.19,  "Guidance  for 
Selecting  Sites  for  Near-Surface 
Disposal  of  Low-Level  Radioactive 
Waste,"  provides  guidance  on  site 
selection  to  be  conducted  in  steps  with 
the  goal  of  finding  a  site  that  has  a 
reasonable  likelihood  of  being  licensed. 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Post  Office  Box  37082. 
Washington.  DC  20013-7082,  telephone 
(202)  275-2060  or  (202)  275-2171.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on 
this  service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road,  Springfield. 
VA  22161. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland  this  24th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Themis  P.  Speis, 

Deputy  Director  for  Generic  Issue  Resolution, 
Office  of  Nuclear  Regulatory  Research. 

(FR  Doc.  88-20026  Filed  8-31-88;  8:45  am] 

MLUNQ  CODE  7SM-01-II 


[Docket  Nos.  50-313  and  50-368) 

Arkansas  Power  &  Light  Co^ 

Exemption 

I 

Arkansas  Power  &  Light  Company 
(AP&L  or  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-51 
and  NPF-6  which  authorize  the 
operation  of  Arkansas  Nuclear  One, 
Units  1  and  2  (the  facilities)  at  steady 
state  power  levels  not  in  excess  of  2568 
and  2815  megawatts  thermal 
respectively.  The  licenses  provide, 
among  other  things,  that  the  facilities 
are  subject  to  all  rules,  regulations,  and 
Orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect.  The  facilities  are 
pressurized  water  reactors  (PWRs) 
located  at  the  licensee's  site  in  Pope 
County,  Arkansas. 

II 

10  CFR  50.71,  "Maintenance  of 
records,  making  of  reports,"  sets  forth 
the  requirements  for  recordkeeping  and 
reporting  in  connection  with  licensed 
activities.  Paragraph  (e)  of  this  section 
sets  forth  specific  requirements  for  the 
filing  of  annual  evisions  to  the  Final 
Safety  Analysis  (FSARs). 
Ill 

By  letter  dated  May  13, 1988  as 
supplemented  July  19, 1988,  AP&L 
requested  an  exemption  from  the 
schedular  requirement  of  10  CFTl 
50.,71(e)(4).  The  specific  exemption 
requested  was  a  one-time  90-day 
exension  of  the  filing  date  for  the  year 
1988  annual  FSAR  revisions  for  the 
facilities.  The  date  of  the  last  previous 
FSAR  revisions  for  the  facilities  was 
July  22. 1987.  Therefore,  the  licensee 
requests  that  the  annual  filing  date  be 
moved,  this  one  time,  from  July  22  to 
October  20, 1988.  It  should  be  noted  that 
the  staff  is  requiring  that  this  delayed 
revision  reflect  all  changes  to  the 
facilities  through  April  20, 1988,  and  that 
all  future  revision  filing  dates  shall  be 
July  22. 

The  staffs  principal  concern  was  that 
a  delay  in  revising  the  FSAR  could 
lessen  the  FSAR's  effectiveness  in 
support  of  safey-related  activities  by 
AP&L.  However,  the  need  for  the  filing 
date  extension  was  to  allow  completion 
of  the  licensee-initiated  Safety  Analysis 
Report  (SAR)  Upgrade  Project,  which 
was  delayed  by  the  sixth  refueling 
outage  on  Unit  2.  The  grant  of  this 
exmption  would  allow  the  benefits 
derived  from  the  SAR  Upgrade  Project 
to  be  incorporated  into  the  1988  annual 
FSAR  revision.  This  SAR  Upgrade 
project  goes  beyond  the  requiremnts  of 
10  CFR  50.71(e)  in  regard  to  what  must 
be  included  in  the  annual  FSAR 


revisions.  Begun  in  April  of  1987,  it  has 
included  a  chapter-by-chapter  detailed 
technical  review  of  the  entire  FSARs  for 
both  facilities.  The  SAR  Upgrade  Project 
should  result  in  a  better  defined  and 
more  comprehensive  licensing  basis, 
which  will  greatly  enhance  the 
effectiveness  of  the  FSARs  in  support  of 
safety-related  activities.  Therefore,  the 
staff  concludes  that  the  granting  of  the 
90-day  filing  date  extension  will  not 
result  in  an  adverse  impact  on  public 
health  and  safety,  and  should  improve 
the  quality  of  safety  related  activities  of 
AP&L  because  of  the  significant 
improvements  to  be  made  in  the  quality 
of  the  FSARs. 

The  special  circumstances  of  10  CFR 
50.12  apply  in  that  the  exemption  would 
result  in  benefit  to  the  public  health  and 
safety  that  compensates  for  any 
decrease  in  safety  that  may  result  from 
the  granting  of  the  exemption.  In  this 
case,  no  decrease  in  safety  is  expected 
and  a  benefit  to  the  health  and  safety  of 
the  public  through  improved  quality  in 
the  conduct  of  safety-related  activities 
by  AP&L,  should  be  realized., 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.,12,  this  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  has  further 
determined  that  special  circumstances, 
as  set  forth  in  10  CFR  50.12(a)(2)(iv),  are 
present  justifying  the  exemption,  namely 
that  the  exemption  would  result  in 
benefit  to  the  public  health  and  safety 
that  compensates  for  any  decrease  in 
safety  that  may  result  from  the  grant  of 
the  exemption. 

Accordingly,  the  Commission  hereby 
grants  the  exemption  from  the  schedular 
requirement  of  10  CFR  50.71(e)(4)  as 
described  in  Section  III  above. 

Pursuant  to  10  CFR  51.32  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (53  FR  29398). 

The  Safety  Evaluation  concurrently 
issued  and  related  to  this  action  and  the 
licensee's  May  13  and  July  19, 1988 
submittals  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Tomlinson  Library,  Arkansas  Technical 
University,  Russellville,  Arkansas  72801 

This  exemption  is  effective  upon 
issuance. 

For  The  Nuclear  Regulatory  Commissic-n. 
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Dated  at  Rockville,  Maryland  this  26th  day 
of  August  1988. 

Dennis  M.  Cnitchfleld, 

Director  Division  of  Reactor  Projects-Ill,  IV, 
V  and  Special  Projects,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  88-20027  Filed  8-31-88;  8:45aml 

BIUJN6  CODE  7S90-01-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
Incorporated 

August  29. 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12lf](l)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  foUowring 
securities: 

Amcast  Industrial  Corp. 
Common  Stock,  No  Par  Value  (File 
No.  7-3759) 
Bond  International  Gold,  Inc. 
Ordinary  Shares,  $.01  Par  Value  (File 
No.  7-3760) 
Blackstone  Income  Trust,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3761) 
Colonial  Intermediate  High  Income  Fund 
Shares  of  Beneficial  Interest,  No  Par 
Value  (File  No.  7-3762) 
Comprehensive  Care  Corp. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3763) 
City  Trust  Bancorp 
Common  Stock,  $2.50  Par  Value  (File 
No.  7-3764) 
Diagnostic  Products  Corp. 
Common  Stock,  No  Par  Value  (File 
No.  7-3765) 
Emerald  Mortgage  Investment  Corp. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3766) 
Kemper  Intermediate  Government  Trust 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-3767) 
MFS  Multimarket  Total  Return  Trust 
Shares  of  Beneficial  Interest,  No  Par 
Value  (File  No.  7-3768) 
Nuveen  Premium  Income  Municipal 
Fund,  Inc. 
Common  Stock,  $.01  Par  Value  iFile 
No.  7-3769) 
Warner  Comptuer  Systems,  Inc. 
Common  Slock,  $.01  Par  Value  (File 
No.  7-3770) 
AJl^late  Municipal  Income  Trust  II 


Shares  of  Beneficial  Interest,  $.01  Par 

Value  (File  No.  7-3771) 
Dreyfus  Strategic  Government  Income, 
Inc. 
Common  Stock,  $.001  Par  Value  (File 
No.  7-3772) 
Empresa  Nactional  de  Electricidad  S.A. 
American  Depository  Shares,  No  Par 
Value  (File  No.  7-3773) 
National  Australia  Bank,  Ltd. 
American  Depository  Shares,  No  Par 
Value  (File  No.  7-3775) 
Putnam  Intermediate  Government 
Income  Trust 
Shares  of  Beneficial  Interest,  No  Par 
Value  (File  No.  7-3776) 
Chaparral  Steel  Co. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-3777] 
York  International  Corp. 
Common  Stock,  $.001  Par  Value  (File 
No.  7-3778) 
Spain  Fund,  Inc.  (The) 
Common  Stock,  $1  Par  Value  (File  No. 
7-3779) 
Score  U.S.  Corp. 
Common  Stock.  $.30  Par  Value  (File 
No.  7-3780) 
Copperwald  Corp. 
$2.48  Convertible  Exchangeable 
Preferred,  No  Par  Value  (File  No.  7- 
3781) 
Hatteras  Income  Securities,  Inc. 
Capital  Stock.  No  Par  Value  (File  No. 
7-3782) 
JWP,  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-3783) 
Michigan  Energy  Resources 
Common  Stock,  $2.50  Par  Value  (File 
No.  7-3784) 
Oppenheimer  Capital.  LP. 
Units  of  Limited  Partnership  Interest, 
No  Par  Value  (File  No.  7-3785) 
Oxford  Industries,  Inc. 
Common  Stock,  $1  Par  Value  (File  No. 
7-3786) 
Smucker  (J.M.)  &  Co. 
Common  Stock,  No  Par  Value  (File 
No.  7-3787) 
Tootsie  Roll  Industries,  Inc. 
Common  Stock,  $.69  4/9  Par  Value 
(File  No.  7-3788) 
Toro  Co. 

Common  Stock,  $1  Par  Value  (File  No. 
7-3789) 
XTRA  Corp. 
$1.9375  Convertible  Preferred  B,  No 
Par  Value  (File  No.  7-3790) 
Amwest  Insurance  Group,  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-3791) 
Banner  Industries,  Inc. 
Class  A  Common  Stock.  $.10  Par 
Value  (File  No.  7-3793) 
Chemical  Banking 
Class  B  Common  Stock.  No  Par  Value 
(File  No.  7-3794) 
Computer  Task  Group,  Inc. 


BEST  COPY  AVAILABLE 


Common  Stock,  $.01  Par  Value  (File 
No.  7-3795) 
First  Wyoming  Bancorp 
Common  Stock.  No  Par  Value  (File 
No.  7-3796) 
Freeport-McMoran  Copper,  Inc. 
Class  A  Common  Stock,  $.10  Par 
Value  (File  No.  7-3797) 
New  Jersey  Resources  Corp. 
Common  Stock.  $2.50  Par  Value  fFile 
No.  7-3798) 
Pauley  Petroleum,  Inc. 
Common  Stock.  $1  Par  Value  (File  No. 
7-3799) 
RB  Industries,  Inc. 
Common  Stock,  $1  Par  Value  (File  No. 
7-3800) 
Sahara  Casino  Partners,  L.P. 
Depository  Units,  No  Par  Value  (File 
No.  7-3801) 
Sotheby's  Holdings,  Inc. 
Class  A  Limited  Voting  Stock.  No  Par 
Value  (File  No.  7-3802) 
Union  Fed  Financial  Corp. 
Common  Stock,  No  Par  Value  (File 
No.  7-3803) 
BIC  Corp. 

Common  Stock.  $1  Par  Value  (File  No. 
7-3804) 
Burlington  Resources,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3805) 
Century  Telephone  Enterprises,  Inc. 
Common  Stock.  $1  Par  Value  (File  No. 
7-3806) 
Excel  Industries,  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-3807) 
First  Union  Corp. 

Common  Stock,  $3.33 '•'3  Par  Value 
(File  No.  7-3808) 

Gottschalks,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3809) 
Nova  Corp.  of  Alberta 
Common  Stock,  No  Par  Value  (File 
No.  7-3810) 
Oxford  First  Corp. 
Common  Stock,  $1  Par  Value  (File  No. 
7-3811) 
Riedel  Environmental  Technologies,  Inc. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-3812) 

Wyse  Technology 

Common  Stock,  No  Par  Value  (File 
No.  7-3813) 
Alliance  Capital  Management  L.P. 

Units,  No  Par  Value  (File  No.  7-3820) 

American  Government  Income  Fund, 
Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3821) 

American  Reality  Trust.  Inc. 
Shares  of  Beneficial  Interest.  $1  Par 
Value  (File  No.  7-3822) 
First  Boston  Strategic  Fund 
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Common  Stock,  $.001  Par  Value  (File 
No.  7-3823) 
Finevest  Foods,  Inc. 
Common  Stock,  $.01  Par  Value  {File 
No.  7-3824) 
High  Yield  Plus  Fund 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3825) 
Kemper  High  Income  Trust 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-3826) 
New  American  Shoe.  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-3827) 
National  Heritage,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3828) 
Putnam  Master  Intermediate  Income 
Trust 

Shares  of  Beneficial  Interest  (File  No. 
7-3829) 
Standard  Commercial  Corp. 
Common  Stock,  $.20  Par  Value  (File 
No.  7-3830) 
Universal  Medical  Buildings,  LP 
Limited  Partnership  Units,  No  Par 
Value  (File  No.  7-3831) 
Wedgstone  Financial 
Shares  of  Beneficial  Interest.  $1  Par 
Value  (File  No.  7-3832) 
Zenith  Income  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File 

No.  7-3833) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  20, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
,j  "otection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

[PR  Doc.  88-19996  Filed  9-1-88;  8:45  am) 

WLUNO  CODE  W10-01-M 


[ReiMM  No.  34-26039;  Fil*  No.  SR-NASD- 
88-9] 

Setf-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Concerning  an 
Amendment  to  the  NASD's  "Free- 
Riding  and  Withholding"  Interpretation 

On  March  16, 1988,  the  National 
Association  of  Secrurities  Dealers,  Inc. 
("NASD")  submitted  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  •  and  Rule  19b-4  thereunder, 
and  an  amendment  thereto  on  May  5, 
1988,  to  amend  the  NASD's  "Free-Riding 
and  Withholding"  Interpretation 
("Interpretation")  of  Article  III,  Section  1 
of  the  NASD's  Rules  of  Fair  Practice  by 
providing  members  with  an  alternative 
means  of  "hot  issue"  securities  to  the 
accounts  of  investment  partnerships  and 
corporations;  including  hedge  funds, 
investment  clubs  and  other  similar 
accounts. 

The  proposed  rule  change  would 
provide  a  member  or  associated  person 
a  "safe  harbor"  presumption  of 
compliance  with  the  requirements  of  the 
Interpretation's  section  on  investment 
partnerships  if,  prior  to  executing  a 
transaction  with  an  investment 
partnership,  the  member  has  obtained  a 
copy  of  a  current  opinion  of  counsel 
stating  that  counsel  reasonably  believes 
that  no  person  with  a  beneficial  interest 
in  the  account  is  a  restricted  person 
under  the  Interpretation  and  stating  that, 
in  providing  such  opinion,  counsel  has 
complied  with  the  specific  provisions 
outlined  in  the  proposal.  If  the 
information  discloses  that  a  restricted 
person  has  a  beneficial  interest  in  the 
account,  the  transaction  can  be  effected 
only  in  compliance  with  the  restrictions 
of  the  Interpretation.  If  a  member  has 
actual  knowledge  that  a  restricted 
person  has  a  beneficial  interest  in  the 
account,  the  member  may  not  rely  upon 
an  opinion  of  counsel.* 

The  proposal  requires  the  member  to 
maintain  in  its  files  a  copy  of  the  current 
opinion  of  counsel  or  list  of  names  for  at 
least  three  years  following  the  members' 
last  sale  of  a  new  issue  to  that  account, 
and  to  have  the  information  obtained 
from  the  account  manager  or  counsel  as 
of  a  date  not  more  than  18  months  prior 
to  a  transaction.  Also,  in  connection 
with  sales  to  accounts  of  foreign 
investment  partnerships  where 


disclosure  of  the  names  of  the  beneficial 
owners  is  prohibited  by  law,  the 
proposal  no  longer  permits  the  member 
to  rely  on  a  representation  from  the 
account  manager  tha  no  restricted 
person  has  a  beneficial  interest  in  the 
account.*  Instead  a  member  must  obtain 
an  opinion  of  counsel  stating  that  no 
person  with  a  beneficial  interest  in  the 
account  is  a  restricted  person. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  provided 
by  the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
25727,  May  20, 1988)  and  by  publication 
in  the  Federal  Register  (53  FR  19076, 
May  26, 1988). 

The  Commission  received  one 
comment  letter,  from  the  Securities 
Industry  Association  ("SIA"),  on  the 
proposed  rule  change  *  and  the  NASD 
submitted  a  letter  in  response.*  The  SIA 
raises  two  concerns.  First,  the  SIA 
asserts  that,  if  there  has  been  no  change 
in  the  membership  of  the  investment 
partnership  within  the  previous  18 
months,  the  account  manager  should  be 
permitted  to  make  such  a  representation 
in  lieu  of  obtaining  an  updated  opinion 
of  counsel.  The  SIA  further  asserts  that, 
if  the  composition  of  the  partnership  has 
changed,  then  the  updated  opinion  of 
counsel  only  should  be  required  to 
address  the  business  affiliations  of  the 
new  members  of  the  partnership. 
Second,  the  SIA  believes  that,  in 
connection  with  foreign  investment 
partnerships,  the  NASD  should  continue 
to  permit  members  to  obtain 
representations  from  the  account 
manager  as  an  alternative  means  of 
compliance. 

In  its  response,  the  NASD  states  that 
the  NASD  Board  of  Governors  and 
National  Business  Conduct  Committee 
adopted  the  "opinion  of  counsel 
approach"  ^  because  it  believed  that  a 


'  See  15  U.S.C.  7Bs(b)(l). 

'  The  NASD  notes  the  inabiHty  to  use  the  opinion 
of  counsel  alternative  under  these  circumstances  is 
"implicit"  in  the  proposal.  See  Securities  Exchange 
Act  Release  .No.  25727  (May  20. 1988).  53  FR  at 
19077. 


'  The  NASD  slates  that  this  exception  was 
includnd  in  the  rule  to  accommodate  foreign 
investment  partnerships,  and  required  a  member  to 
determine  if  the  law  of  the  particular  country  in  fact 
prohibited  the  disclosure  of  the  names  of  the 
beneficial  owners  before  it  could  accept  a 
representation  from  the  account  manager. 

*  Letter  to  Jonathan  G.  Katz,  Secretary,  SEC,  from 
Dennis  Greenwald.  Chairman,  Federal  Regulatir)n 
Committee,  SIA.  dated  June  22, 1988. 

"  Lenet  to  Katherine  A.  England.  Branch  Chief. 
SEC.  from  John  F.  Mylod,  Assistant  General 
Counsel,  NASD,  dated  July  19. 1988. 

'  An  earlier  proposal  would  have  permitted 
members  to  rely  upon  a  blanket  representation  from 
the  account  manager.  See  NASD  Notice  to  Members 
86-40.  May  23,  1986. 
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representation  frm  the  account  manager 
is  not  adequate  to  assure  an  appropriate 
degree  of  reliability.  The  NASD  believes 
that  adopting  the  SIA's  suggestion 
would  undermine  its  attempt  to  assure 
that  members  are  provided  with  an 
accurate  report  of  the  status  of  the 
account.  The  NASD  does  not  agree  that 
obtaining  a  new  opinion  of  counsel 
every  18  months  necessarily  will  result 
in  inappropriate  added  costs.  The  NASD 
believes  that  the  fees  charged  by  the 
attorney  who  provided  the  original 
opinion  of  counsel  normally  should  be 
less  for  updating  an  opinion  previously 
provided,  particularly  where  there  have 
been  no  intervening  changes  or  few 
intervening  changes  in  the  ownership  of 
the  account. 

With  respect  to  the  SIA's  second 
suggestion,  the  NASD  believes  that  in 
order  to  achieve  an  appropriate  degree 
of  accuracy,  members  should  be 
permitted  to  rely  only  upon  a 
representation  in  the  form  of  an  opinion 
of  counsel.  In  this  regard,  although  the 
SIA  expressed  reservations  about  the 
reliability  of  opinions  of  foreign  counsel 
who  may  be  subject  to  varying 
standards  of  professional  responsibility, 
the  NASD  noted  that  its  proposal 
requires  the  opinion  of  counsel  to  be 
issued  by  an  attorney  admitted  to 
practice  in  the  United  States.  While  the 
NASD  recognizes  that  there  may  be 
somewhat  greater  difficulty  associated 
with  obtaining  an  opinion  of  counsel  for 
a  foreign  account  compared  with  a 
domestic  account,  the  NASD  believes 
that  the  purposes  of  the  proposal 
override  any  such  inconvenience. 

The  Commission  carefully  has 
considered  the  comment  letter  and 
believes  that  the  NASD  adequately  has 
addressed  the  concerns  expressed  by 
the  commentator.  The  NASD  has 
designed  an  alternative  means  of 
complying  with  the  Interpretation.  As 
such,  a  member  is  still  free  to  follow  its 
current  practices.  Accordingly,  the 
Commission  believes  it  is  appropriate 
for  the  NASD  to  develop  specific 
safeguards  to  ensure  that  its  "safe 
harbor"  is  not  subject  to  abuse. 

As  a  separate  matter,  the  NASD 
received  seven  comment  letters  in 
response  to  its  Notice  to  Members  87-73 
originally  proposing  the  safe-harbor.  Of 
these  comment  letters,  two  objected  to 
the  opinion  of  counsel  portion  of  the 
proposed  rule  change  because  in  their 
view  it  appeared  to  require  lawyers  to 
conduct  a  factual  "audit"  before 
rendering  an  opinion.''  The 


commentators  argued  that  such  an 
inquiry  by  lawyers  goes  beyond  the 
standards  established  by  the  Code  of 
Professional  Responsibility  of  the  ABA. 
In  its  filing,  the  NASD  states  that  it  gave 
active  consideration  to  this  concern  and 
that  the  NASD  Board  of  Governors  and 
National  Business  Conduct  Committee 
concluded  that  the  degree  of  factual 
inquiry  contemplated  by  the  proposal  is 
consistent  with  the  applicable 
provisions  of  the  ABA's  Code  of 
Professional  Responsibility  which  does 
require  reasonable  inquiry  into  the  facts 
upon  which  legal  opinions  on  securities 
law  matters  are  based. 

The  Commission  carefully  has 
considered  these  comment  letters  along 
with  the  applicable  provisions  of  the 
ABA's  Code  of  Professional 
Responsibility  *  and  believes  reasonable 
inquiry  into  the  facts  contemplated  by 
the  proposed  opinion  of  counsel  is 
consistent  with  the  standards 
established  by  the  ABA's  Code  of 
Professional  Responsibility. 

The  Commission  tinds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD,  and  in 
particular  the  requirements  of  section 
15A  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(bK2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 
Jonathan  G.  Katz. 
Secretary. 

Dated:  August  29. 1988. 
[FR  Doc.  88-19997  Filed  »-l-88;  8:45  am] 

BILUNG  CODE  M1(M)1-M 


[Release  No.  34-26040;  File  No.  SR-NSCC- 
88-06] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Securities  Clearing  Corporation 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  August  11, 1988,  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 


Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  I,  li,  and  III 
below,  which  Items  have  been  prepared 
by  NSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  reduces  the 
charge  for  flip  trades.* 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  change  the  fees  from  $.15 
per  side  to  $.05  per  side  for  NSCC's  Flip 
Trades  as  of  July  1, 1988. 

The  proposed  rule  change  provides  for 
the  equitable  allocation  of  reasonable 
fees  among  its  participants  and  is. 
therefore,  consistent  with  the 
requirements  of  the  Act,  as  amended 
and  the  rules  and  regulations  thereunder 
applicable  to  a  self-regulatory 
organization. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 


'  utters  to  Lynn  Nellius,  NASD,  from  Paul  B. 
Uhleahop.  L.aw  Offices  of  Lawrence.  Kamin, 
Saunders  &  Uhlenhop,  and  James  H.  Cheek  IH. 
Linda  A.  Werttieimer  and  Lawrence  C.  Tondel. 


American  Bar  Association  ("ABA"),  dated 
November  la  1987  and  December  23. 1987, 
respectively. 

'  See  Model  Code  of  Professional  Responsibility 
DR  7-102(A)(5)  and  DR  1-10Z(A)(4).  See  also  ABA 
Comm.  on  Professional  Ethics  and  Professional 
Responsibility.  Formal  Op.  335  (1974). 


'  For  purposes  of  this  rule  proposal,  a  "flip  trade" 
is  a  trade  where  an  NSCC  participant  does  its  trade 
comparison  through  NSCC  but  the  settlement  is 
transferred  to  the  account  of  another  NSCC 
participant,  which  guarantees  the  trade  on  behalf  of 
the  initial  participant  Such  trades  are  frequently 
used  by  participants  having  a  parent-subsidiary 
relationship.  Telephone  conversation  l>etween 
Alison  Hoffman.  Attorney.  NSCC.  and  Thomas  C. 
Etter.  Attorney,  Securities  and  Exchange 
Commission.  August  17, 1986. 
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C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  solicited  or 
received.  NSCC  will  notify  the  Securities 
and  Exchange  Commission  of  any 
written  comments  received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Act.  At  any  time  within  sixty  days 
of  the  filing  of  such  a  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5  U.S.C. 
552,  will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  (SR-NSCC-88-06)  and 
should  be  submitted  by  September  23, 
1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  August  29. 1988. 
lonathan  G.  Katz, 
Secretary. 

[FR  Doc.  88-19998  Filed  9-1-88:  8:45  am] 
mixma  code  mi<m>i-m 
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(Rel.  No.  IC-16540;  («1 1-4974)] 

Criterion  Equity  Trust  (f ormeriy, 
Criterion  1000  Louisiana  Trust); 
Application 

August  29, 1988. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

Applicant:  Criterion  Equity  Trust. 

Relevant  1940  Act  Section:  Section 
8(f)  and  Rule  8f-l  thereunder. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Dates:  The  Application  was 
filed  on  July  5. 1988,  and  amended  on 
August  26, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
September  22, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549; 
Applicant.  1000  Louisiana,  Houston, 
Texas  77002. 

FOR  FURTHER  INFORMATKMI  CONTACT: 
Paul  J.  Heaney,  Financial  Analyst  (202) 
272-3420,  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  fi-om  either  the  SEC's 
Public  Reference  Brancyh  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant's  Representations:  1.  On 
January  8, 1987,  Applicant  filed  Form  N- 
8A  to  register  under  the  1940  Act  as  an 
open-end.  diversified  management 
investment  company.  On  March  17, 
1987.  Applicant  also  filed  Form  N-lA 
pursuant  to  the  1940  Act  and  the 
Securities  Act  of  1933.  but  such 
registration  statement  did  not  become 
effective  and  Applicant  never  made  a 
public  offering  of  its  securities. 
Applicant  does  not  have  any  assets  or 


liabilities.  Applicant  has  no 
shareholders  and  is  not  now  engaged, 
nor  does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

2.  Applicant  has  terminated  its  legal 
status  as  a  business  trust  under  the  laws 
of  the  Commonwealth  of  Massachusetts. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
lonatlian  G.  Katz, 
Secretary. 
[FR  Doc.  88-19999  Filed  9-1-88;  8:45  amj 

BILUNO  CODE  MIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2317] 

Pennsylvania;  Declaration  of  Disaster 
Loan  Area 

The  City  of  Perkasie,  Pennsylvania, 
constitutes  a  disaster  area  as  a  result  of 
damages  from  a  fire  which  occurred  on 
June  26, 1988,  at  7th  and  Market  Streets. 
Applications  for  loans  for  physical 
damage  as  a  direct  result  of  this  fire  may 
be  filed  until  the  close  of  business  on 
October  24, 1988,  and  for  economic 
injury  as  a  direct  result  of  this  fire  until 
the  close  of  business  on  May  24, 1989,  at 
the  address  listed  below:  Disaster  Area 
2  Office,  Small  Business  Administration, 
120  Ralph  McGill  Blvd..  14th  Fl..  AUanta, 
GA  30308,  or  other  locally  announced 
locations. 

The  interest  rates  are: 

Homeowners  with  credit  available 

elsewhere 8.000% 

Homeowners  without  credit  available 

elsewhere 4.000% 

Businesses  with  credit  available 

elsewhere 8.000% 

Businesses  without  credit  available 

elsewhere 4.000% 

Businesses  (EIDL)  without  credit 

available  elsewhere 4.000% 

Other  (non-profit  organizations 

including  charitable  and  religious 

organizations 9.000% 

The  number  assigned  to  this  disaster 
is  231705  for  physical  damage  and  for 
economic  injury  the  number  is  665000. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008) 

Date:  August  24, 1988. 
)am«*  Atxloor, 
Administrator. 
[FR  Doc.  88-20014  Filed  9-1-88;  8:45  am] 
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[AppHcatkMi  No.  07/07-0093] 

Firtt  of  Nebratka  Invmtment  Corp.; 
Appticatton  for  Uconsa  to  Operate  as 
a  Small  Business  investment  Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  pursuant 
to  §  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1988))  by  First  of 
Nebraska  Investment  Corporation,  First 
National  Center,  leth  and  Dodge  Streets, 
Omaha,  Nebraska  68102,  for  a  license  to 
operate  as  a  small  business  investment 
company  (^iC)  under  the  Small 
Business  Investment  Act  of  1958  (the 
Act),  as  amended  (15  U.S.C.  661  et  seq.] 
and  the  Rules  and  Regulations 
promulgated  thereunder. 

The  proposed  officers,  directors  and 
principal  stockholder  of  the  Applicant 
are  as  foDows: 


Name  and  position 


Percent- 
age o( 
shares 
owned 


John  H  Lauritzen.  6621  Underwood 
Street  Omaha.  Nebraska  68132, 
Chairman  of  the  Board 

J.  William  Henry,  6625  Burt  Omaha, 
Nebraska  68132,  Treasurer,  Director.... 

Dennis  A.  O'Neal,  2223  South  86th 
Avenue.  Omaha.  Nebrasi^a  68124,  Di- 
rector  _ 

Bruce  R  Lauritzen,  608  Fairacres  Road. 
Omaha,  Nebraska  68132.  Presdent. 
Director _ 

Eric  S.  Turifle,  11517  Queens  Drive, 
Omaha,  Nebraska  68164  Secretary, 
Director _ 

Frank  Ptvllips  Giltner.  658  North  63rd 
Street  Omaha.  Nebraska  68132,  Vice 
PresKiant,  Director  _ 

Charles  H.  Fries,  Jr.,  2608  Brookside 
AveniM,  Omaha.  Nebraska  68124. 
Senior  Managing  Officer 

Steven  F.  Kros,  8819  Valley  View  Drive. 
Omatn.  Nebraska  68128,  Managing 
Officer. _ _ _ 

Thomas  L  Davis,  1 1 77  California  Street 
San  Francisco.  California  94109 

First  National  of  Nebraska.  Itk:..  One 
First  National  Center,  Omaha,  Nebras- 
ka 68102 „ _ 


0 
0 

100 


First  National  Of  Nebraska  Inc.,  a 
bank  holding  company,  will  own  all 
issued  and  outstanding  voting  common 
stock  of  the  Applicant.  Mr.  John  R. 
Laureitzen  is  the  beneficial  owner  of 
48.1%  of  the  parent  corporation.  Mr. 
Thomas  L.  Davis  is  the  beneficial  owner 
of  12.6%  of  the  parent  corporation. 

The  Applicant,  will  begin  operations 
with  $1,000,000  of  paid-in  capital  and 
paid-in  surplus. 

The  Applicant  will  conduct  its 
operations  in  the  State  of  Nebraska  and 
will  consider  investments  in  businesses 
in  other  areas  of  the  United  States. 


Matters  involved  in  SBA's 
consideratioB  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administration 
for  Investment,  Small  Business 
Admmistration,  1441  "L"  Street  NW,. 
Washington,  DC  20416. 

A  copy  of  the  Notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
the  Omaha  area. 

[Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies] 
Robert  G.  linebeny. 
Deputy  Associate  Administrator  for 
Investment 
Dated:  August  25, 1988. 

(FR  Doc.  88-20015  Filed  9-1-88:  8:45  am] 

BIUJNQ  CODE  KtZS-OI-M 


[Proposed  Ucense  No.  04/04-0248] 

Mariner  Venture  Capital  Corp.; 
Application  for  License  to  Operate  as 
a  Small  Business  investment  Company 

An  application  for  a  hcease  to  operate 
as  a  small  business  investment  company 
under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (15  U.S.C.  661  et  seq.]  has  been 
filed  by  Mariner  Venture  Capital  Corp., 
(Applicant).  2300  West  Glades  Road, 
Suite  440,  West  Tower.  Boca  Raton. 
Florida  33431,  with  the  Small  Business 
Administration  (SBA)  pursuant  to  13 
CFR  107.102  (1987). 

The  proposed  officers,  directors  and 
shareholders  of  the  Applicant  are  as 
follows: 


Name  and  position 


Gary  O.  Mahrx),  Presklent/DirBctor 

Donald  D.  Redfeam,  Vice  President/ 
Treasurer _ _ 

Irwin  J.  Newman,  Vice  President /Secre- 
tary Director 

'  Mariner  Corporatton.  Manager/Advisor . 


Percent- 
age of 
owner- 


0 

0 

0 
100 


'  Mariner  Corporation  is  a  business  development 
company.  Mr.  Gary  O.  Manno  is  Chairman.  Chief 
Executive  Officer  and  owns  50.9  percent  of  Marmer 
Corporation  Common  Slock.  Mr  Donald  D  Redfearn 
is  Vice  President.  Treasurer  and  owns  2.5  pe  cent  of 
Mariner  Corporation  Common  Stock. 


The  Applicant  will  begin  operations 
with  a  capitalization  of  $1,000,000  and 
will  be  a  source  of  equity  capital  and 
long  term  loan  funds  for  qualified  small 
business  concerns. 

The  Applicant  will  conduct  its 
operations  in  the  State  of  Florida. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owner  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  imder  their  management 
including  profitabiUty  and  financial 
soimdness  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  notice,  submit 
written  comments  on  the  proposed 
Applicant  to  the  Deputy  Associate 
Administrator  for  Investment,  Small 
Business  Administration.  1441  "L"  Street 
NW.,  Washington,  DC  20416. 

A  copy  of  the  Notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
the  Boca  Raton,  Florida  area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 
Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 

Investment. 

Dated:  August  25, 1988. 

[FR  Doc.  88-20016  Filed  9-1-88:  8:45  am) 
BILUNG  COOE  (025-01 -M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RTCA)  Executive 
Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-163;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the  RTC.^ 
Executive  Committee  to  be  held  on 
September  16, 1988.  in  the  RTCA 
Conference  Room,  One  McPherson 
Square,  1425  K  Street  NW.,  Suite  500, 
Washington,  DC,  commencing  at  9:30 
a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks  and 
introductions,  (2)  approval  of  minutes  of 
the  meeting  held  on  July  22. 1988,  (3) 
Executive  Director's  Report.  (4)  Special 
Committee  Activities  Report  for  )uly- 
August  1988,  (5)  approval  of  RTCA 
operations  and  special  budgets  for  1989 
and  operations  planning  budget  for  1990. 
(6)  Report  of  ad  hoc  committee  on  RTCA 
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Federal  Charter  Proposal,  (7) 
consideration  of  proposals  to  establish 
new  special  committees,  (8)  approval  of 
Special  Committee  156  Report  "Potential 
Interference  to  Aircraft  Electronic 
Equipment  from  Devices  Carried 
Aboard."  Volumes  I  and  II,  (9)  consider 
RTCA  action  on  Fokker  B.V. 
recommendations  concerning 
compatibility  of  regulations  on  Marker 
Beacon  RF  System,  (10)  other  business, 
and  (11)  date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square. 
1425  K  Street  NW..  Suite  500. 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  August  18, 
1988. 

Herbert  P.  Goldstein, 

Designated  Officer. 

(FR  Doc  88-19959  Filed  &-1-88;  8:45  am] 

nixmo  CODE  mio-i»-m 


Air  Traffic  Procedures  Advisory 
Committee  Meeting 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Air  Traffic  Procedures 
Advisory  Committee  Meeting. 

summary:  The  FAA  is  issuing  this 
notice  to  advise  the  public  that  a 
meeting  of  the  Federal  Aviation 
Administration  Air  Traffic  Procedures 
Advisory  Committee  (ATPAC)  will  be 
held  from  October  24  through  October 
27, 1988.  Attendance  is  open  to  the 
public,  but  will  be  limited  to  the  space 
available. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Paul  H.  Strybing,  Executive  Director, 
ATPAC,  Air  Traffic  Operations  Service, 
800  Independence  Avenue  SW., 
Washington,  DC  20591,  telephone  (202) 
267-3725. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (E>ub.  L  92-463; 
5  U.S.C.  App.  1),  notice  is  hereby  given 
of  a  meeting  of  the  ATPAC  to  be  held 
from  October  24,  at  1  p.m.,  through 
October  27, 1988,  at  4  p.m.,  at  the 
Federal  Aviation  Administration 
headquarters,  Washington,  DC,  in  the 
Administrator's  Round  Room  (10th 
floor).  The  agenda  for  this  meeting  is  as 
follows:  a  continuation  of  the 


Committee's  review  of  present  air  traffic 
control  procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  minutes. 

2.  Discussion  of  agenda  items. 

3.  Discussion  of  urgent  priority  items. 

4.  Report  from  Executive  Director. 

5.  Old  Business. 

6.  New  Business. 

7.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space  available. 
With  the  approval  of  the  Chairperson, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
desiring  to  attend  and  persons  desiring 
to  present  oral  statements  should  notify 
the  person  listed  above  not  later  than 
October  21. 1988.  The  next  quarterly 
meeting  of  the  FAA  ATPAC  is  planned 
to  be  held  from  January  23  through 
January  27. 1989.  in  San  Diego.  CA.  Any 
member  of  the  pubhc  may  present  a 
written  statement  to  the  Committee  at 
any  time. 

Issued  in  Washington,  DC,  on  August  22. 
1988. 

Paul  H.  Strybing. 

Executive  Director,  Air  Traffic  Procedures 

Advisory  Committee. 

[FR  Doc.  88-19960  Filed  9-1-88:  8:46  am] 

BHJJMO  CODC  4010-13-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review. 

Date;  August  29. 1988. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224. 15th  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0052. 
Form  Number:  IRS  Forms  990-PF  and 
4720. 

Type  of  Review:  Revision. 


Title:  Return  of  Private  Foundation  or 
section  4947(a)(1)  Trust  Treated  as  a 
Private  Foundation  (990-PF);  Return  of 
Certain  Excise  Taxes  on  Charities  and 
Other  Persons  Under  Chapters  41  and  42 
of  the  Internal  Revenue  Code  (4720). 

Description:  Internal  Revenue  Code 
(IRC)  section  6033  requires  all  private 
foundations,  including  section  4947(a)(1) 
trusts  treated  as  private  foundations,  to 
file  an  annual  information  return. 
Section  53.4940-l(a)  of  the  Income  Tax 
Regulations  requires  that  the  tax  on  net 
investment  income  be  reported  on  the 
return  filed  under  section  6033.  Section 
6011  requires  a  report  of  taxes  under 
Chapter  42  of  the  Code  for  prohibited 
acts  by  private  foundations  and  certain 
related  parties.  Section  4947(a)(1)  trusts 
may  file  Form  990-PF  in  lieu  of  Form 
1041  under  the  provisions  of  sections 
6033  and  6012. 

Respondents:  Businesses  or  other  for- 
profit.  Non-profit  institutions. 

Estimated  Number  of  Respondents: 
43.067. 

Estimated  Burden  Hours  Per 
Response: 

Form  990-PF 

20  hours  and  14  minutes 
Form  4720 

5  hours  and  55  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
941,317  hours. 

Clearance  Officer.  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3001.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-19978  Filed  9-1-88;  8:45  am] 

BiLUNO  COOE  aiO-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  August  29, 1988. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
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Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW..  Washington, 
DC  20220. 

Alcohol,  Tobacco  and  Firearms 

OMB  Number:  1512-0036. 

Form  Number  ATF  F  5020.20. 

Type  of  Review:  Extension. 

Title:  Form  Letter — Personnel  Inquiry 
Re:  Applicant  for  Federal  Permit. 

Description:  ATF  F  5020.20  verifies 
references  given  by  a  person  applying 
for  an  ATF  permit  or  license.  The 
information  requested  of  a  respondent 
asks  for  the  following  character  traits  of 
an  applicant-integrity,  business 
responsibility  and  general  reputation  for 
conformity  with  laws  and  regulations 
and  length  of  association  respondent 
has  known  applicant. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  business  or  organizations. 

Estimated  Number  of  Respondents: 
1.500. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1.500  hours. 

OMB  Number  1512-0115. 

Form  Number  ATF  F  5220.4  (2140). 

Type  of  Review:  Extension. 

Tit/e:  Monthly  Report — Export 
Warehouse  Proprietor. 

Description:  Proprietors  who  are 
qualified  to  operate  export  warehouses 
that  handle  untaxpaid  tobacco  products 
are  required  to  file  a  monthly  report. 
This  report  summarizes  all  transactions 
by  the  proprietor  including  receipts, 
dispositions  and  on-hand  quantities. 
ATF  F  5220.4  (2140)  is  used  for  product 
accountability  and  is  examined  by 
regional  office  personnel. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
241. 

Estimated  Burden  Hours  Per 
Response:  49  minutes. 

Frequency  of  Response:  Monthly. 


Estimated  Total  Reporting  Burden: 
2,343  hours. 

Clearance  Officer:  Robert  Masarsky 
(202)  566-7077,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  7011, 1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
|FR  Doc.  88-19986  Filed  9-1-88;  845  am) 
BILUNG  CODE  4<10-2S-M 


[Supplement  to  Department  Circular- 
Public  Debt  Series— No.  22-88] 

Treasury  Notes,  Series  AE-1990 

Washington,  August  24. 1938. 

The  Secretary  announced  on  August 
23, 1988,  that  the  interest  rate  on  the 
notes  designated  Series  AE-1990, 
described  in  Department  Circular — 
Public  Debt  Series— No.  22-88  dated 
August  18, 1988,  will  be  8%  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  8%  percent  per  annum. 
Marcus  W.  Page, 
A  cling  Fiscal  Assistant  Secretary. 
[FR  Doc.  88-19947  Filed  9-1-88;  8:45  am] 
BILUNG  CODE  M10-40-M 


[Supplement  to  Department  Circular- 
Public  Debt  Series— No.  23-881 

Treasury  Notes,  Series  M-1993 

Washington,  August  25.  1968. 

The  Secretary  announced  on  August 
24, 1988,  that  the  interest  rate  on  the 
notes  designated  Series  M-1993, 
described  in  Department  Circular — 
Public  Debt  Series— No.  23-88  dated 
August  18, 1988,  will  be  9  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  9  percent  per  annum. 
Marcus  W.  Page. 

Acting  Fiscal  Assistant  Secretary. 
[FR  Doc.  88-19948  Filed  9-1-88:  f;  ■3=^  am] 
BtUJNG  CODE  4810-40-M 


UNITED  STATES  INFORMATION 
AGENCY 

University  affiliations  Program; 
Solicitation  of  Services 

The  United  States  Information  Ag?ncy 
seeks  to  secure  the  services  of  an 
organization  to  assist  in  the  processing 
and  review  of  proposals  for  the  FY  1989 
University  Affiliations  Program.  The 
University  Affiliations  Program  strives 
to  promote  institutional  relations 
between  American  and  foreign 
institutions  of  higher  education. 

Washington  based  educational 
organizations  with  experience  in 
international  education,  with  emphasis 
on  educational  exchanges,  are  invited  to 
submit  proposals  for  a  cooperative 
agreement  award  from  the  Agency.  For 
application  information,  please  contact 
Dr.  Winnie  D.  Emoungu  no  later  than 
September  19. 1988  at  the  following 
address:  University  Affiliations  Program 
(E/AS),  Office  of  Academic  Programs. 
United  States  Information  Agency.  301 
4th  Street  SW.,  Washington.  DC  20547. 
Phone:  (202)  485-8489. 

Dated:  August  26.  1988. 
Omar  G.  Encamacion, 
Program  Officer 

[FR  Doc  88-20010  Filed  9-1-88:  8:45  am] 
BILUNG  CODE  8230-0 1-W 


VETERANS'  ADMINISTRATION 

Geriatrics  and  Gerontology  Advisory 
Committee;  Renewal 

This  gives  notice  under  the  Fedi^ral 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6, 1972.  that  the 
Geriatrics  and  Gerontology  Advisory 
Committee  has  been  renewed  for  a  two 
year  period  beginning  Au^'jst  15,  1988. 
through  August  15,  1990. 

Dated:  August  19,  1988. 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
[FR  Doc.  88-19965  Filed  9-1-88;  8:45  amj 

BILUNG  CODE  S32C-01-M 
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contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5   U.S.C.   552b(e)(3). 


COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  date:  10:00  a.m..  Tuesday, 

September  13. 1988. 

place:  2033  K  St.  NW.,  Washington.  DC. 

5th  Floor  Hearing  Room. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Application  of  the  New  York  Futures 
Exchange  for  designation  as  a  contract 
market  in  CRB  Price  Index  Options 

Program  Objectives/First  Quarter,  FY  1989 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Lynn  K.  Gilbert. 

Deputy  Secretary  of  the  Commission. 
[FR  Doc.  8&-20149  Filed  8-31-88;  3:40  pm] 

BtLUNG  CODE  S351-01-M 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  date:  10.30  a.m..  Tuesday. 

September  13. 1988. 

place:  2033  K  St.  NW.,  Washington.  DC. 

8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Objectives 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 
[FR  Doc.  88-20150  Filed  8-31-88;  3:40  pm] 

BILUNQ  CODE  63Sm>1-M 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 

September  20, 1988. 

place:  2033  K  St.  NW.,  Washington.  DC. 

8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Rule  Enforcement  Review 
Enforcement  Matters 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
Lynn  K.  Gilbert. 

Deputy  Secretary  of  the  Commission. 
(FR  Doc.  88-20151  Filed  8-31-88;  3:40  pm) 

MLUNQ  CODE  USI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Tuesday, 

September  13, 1988. 

PLACE:  2033  K  St.  NW.,  Washington,  DC. 

8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Rule  Enforcement  Review 
Enforcement  Matters 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Lynn  K.  Gilbert. 

Deputy  Secretary  of  the  Commission. 
[FR  Doc.  8a-20152  Filed  8-31-88;  3:40  pm] 

BILUNO  CODE  B351-01 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  2:00  p.m.  (eastern  time) 
Monday.  September  12, 1988. 
PLACE:  Clarence  M.  Mitchell.  Jr., 
Conference  Room.  No.  200-C  on  the 
Second  Floor  of  the  Columbia  Plaza 
Office  Building.  2401  "E"  Street  NW.. 
Washington.  DC.  20507 
STATUS:  Part  of  the  Meeting  will  be 
Open  to  the  Public  and  Part  will  be 
Closed  to  the  Public. 
MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1.  Announcement  of  Notation  Vote(s) 

2.  A  Report  on  Commission  Operations 

(O^ice  of  Communications  and 
Legislative  Affairs] 

3.  Volume  I  of  the  Compliance  Manual 

Closed  Session 

1.  Agency  Adjudication  and  Determination 

on  Federal  Agency  Discrimination 
Complaint  Appeals 

2.  Utigation  Authorization:  General  Counsel 

Recommendations 
Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
the  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.  Please  telephone  (202)  634-6748  at 
all  times  for  information  on  these  meetings.) 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Frances  M.  Hart, 
Executive  Officer  on  (202)  634-6748. 

Date:  August  30. 1988. 
Frances  M.  Hart. 

Executive  Officer,  Executive  Secretariat 
[FR  Doc.  88-20106  Filed  8-31-68;  2:52  pm] 

MLUNQ  CODE  (rtO-OS-M 


FEDERAL  ELECTION  COMMISSION: 

DATE  AND  TIME:  Wednesday,  September 
7, 1988, 10:00  a.m. 

PLACE:  999  E  Street  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

437g. 
Audits  conducted  pursuant  to  2  U.S.C.  437g. 

438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 
***** 

DATE  AND  TIME:  Thursday,  September  8. 
1988. 10:00  a.m. 

place:  999  E  Street  NW..  Washington. 
DC  (Ninth  FLoor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Eligibility  Report  for  Candidates  to  Receive 

F*residential  Primary  Matching  Funds. 
Draft  AO  1988-35: 
Anthony  F.  Marra  on  behalf  of  the  Federal 

National  Mortgage  Association 
Petition  for  Rulemaking  Filed  by  Ted  Haley 

Congressional  Committee: 
Notice  of  Disposition. 
Draft  Notice  of  Proposed  Rulemaking  on  11 

CFR  100.7(b)(8),  100.8(b)(9), 

110.11(a)(l)(iv)(A)  and  114.8(f) 
Status  of  Presidential  Audits 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Information  Officer, 
Telephone;  202-376-3155. 
Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  88-20054  Filed  8-30-88;  4:51  pm] 

BtLUNO  CODE  6715-01-«i 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENr  53  FR  32493, 
August  25, 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10:00  a.m..  Wednesday. 
August  31, 1988. 

CHANGES  IN  THE  MEETING:  Addition  of 
the  following  closed  item(8)  to  the 
meeting: 

Proposals  regarding  Federal  Reserve 
Bank  building  requirements. 
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CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Date:  August  31, 1988. 
famet  McAfee,  Associate  Secretary  of  the 
Board. 
(FR  Doc.  88-20141  Filed  8-31-88;  8:45  am] 

BtLUNQ  CODE  6210-01-M 


34194 


Corrections 


Federal   Register 

Vol.  53.  No.  171 

Friday.  September  2.  1988 


This  section   of  the   FEDERAL   REGISTER 
contains  editorial   corrections  of  previously 
published   Presidential,   Rule.   Proposed 
Rule,   and   Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections   a^e  prepared   by  the 
Office  of  the   Federal   Register    Agency 
prepared   corrections   are  issued   as   signed 
documents  and   appear   in   the  appropriate 
document  categones  elsewhere  m  the 
issue. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  23 

(Docket  No.  25147;  Amdt.  No.  23-38) 

Small  Airplane  Airworthiness  Review 
Program,  Amendment  No.  1 

Correction 

In  rule  document  88-18267  beginning 
on  page  30802  in  the  i.ssue  of  Monday. 
August  15, 1988,  make  the  following 
corrections: 

1.  On  page  30809,  in  the  first  column, 
under  Proposal  1-6,  in  the  second 
paragraph,  the  sixth  line  should  read  "of 
maximum  weight  when". 

2.  On  the  same  page,  in  the  second 
column,  in  the  second  line,  before  the 
word  "Notice"  insert  "(". 

3.  On  the  same  page,  in  the  third 
column,  the  second  line  should  read  "23- 
34:". 

4.  On  page  30810,  in  the  second 
column,  in  the  12th  line  and  in  the  16th 
line,  "is"  should  read  "in". 

5.  On  the  same  page,  in  the  same 
column,  in  the  first  complete  paragraph, 
in  the  ninth  line,  "set/restraint"  should 
read  "seat/restraint". 

§23.787    [Corrected] 

6.  On  page  30814,  in  the  third  column, 
in  §  23.787(c),  in  the  second  line,  "9%" 
should  read  "9g". 

7.  On  the  same  page,  in  the  same 
column,  in  amendatory  instruction  8,  in 
the  second  line,  "andm"  should  read 
"and" 

§23.807    [Corrected] 

8.  On  the  same  page,  in  the  same 
column,  in  §  23.807(b),  in  the  fifth  line, 
"airplanes"  should  read  "airplane". 


§23.811    (Corrected] 

9.  On  the  same  page,  in  the  same 
column,  in  §  23.811(a),  in  the  second 
line,  "them"  should  read  "the". 


BILLING  CODE  1505-01-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

[T.D.  8217] 

Income  Tax;  Taxable  Years  Beginning 
After  December  31, 1953  and  OMB 
Control  Numbers  Under  the  Paperwork 
Reduction  Act;  Certain  Cash  or 
Deferred  Arrangements  Under 
Employee  Plans 

Correction 

In  rule  document  88-17720  beginning 
on  page  29658  in  the  issue  of  Monday. 
August  8, 1988,  make  the  following 
corrections: 

1.  On  page  29659,  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
sixth  line,  "rational"  should  read 
"rationale"  and  in  the  ninth  line, 
"received"  should  read  "receive". 

§  1.401(k)-1    [Corrected] 

2.  On  page  29665.  in  the  second 
column,  in  §  1.401(k)-l(b)(l)(i),  in  the 
11th  line,  "section  410(b)(1)(H)"  should 
read  "section  410(b)(1)(B)". 

3.  On  page  29666,  in  the  first  column, 
in  §  1.401(k)-l(b)(3)(v).  in  the  third  line, 
after  "contributions"  insert  "and 
quahfied  matching  contributions  treated 
as  elective  contributions". 

4.  On  the  same  page,  in  the  same 
column,  in  §  1.401(k)-l(b)(4).  in  the 
seventh  line,  "test"  should  read  "tests". 

5.  On  the  same  page,  in  the  same 
column,  in  §  1.401(k)-l(b)(4)iB).  in  the 
fourth  line,  "more"  was  misspelled. 

6.  On  the  same  page,  in  the  same 
column,  in  §  1.401(K)-l(b)(4)(B)(ii).  in  the 
sixth  line,  "test"  should  read  "tests". 

7.  On  the  same  page,  in  the  second 
column,  in  §  1.401(k)-l{b)(5)(ii),  in  the 
18th  line,  the  section  number  should 
read  "§  54.4975-ll(a)(5)". 

8.  On  page  29669.  in  the  first  column, 
in  §  1.401(k)-l(d){2)(iv)(B),  in  the  ninth 
line,  after  "to"  insert  "a". 

9.  On  the  same  page,  in  the  third 
column,  in  i  1.401(k)-l(e)(l)(ii),  in  the 
third  line  from  the  bottom,  "§  1.40(a)-" 
should  read  "§  1.401(a)-". 


10.  On  page  29670,  in  the  third  column, 
in  §  1.401(k)-l(f)(3)(ii)(B),  in  the  12fh  line, 
after  "respect"  insert  "to". 

11.  On  page  29671,  in  the  first  column, 
in  §  1.401(k)-l(f)(3)(v).  in  the  Example,  in 
the  third  line  after  the  table,  "7.50%  -" 
should  read  "7.50%/2". 

12.  On  the  same  page,  in  the  second 
column,  in  §  1.401(k)-l(f](3)(v).  in 
Example  (v).  in  the  seventh  line.  "50" 
should  read  ".05". 

13.  On  page  29673,  in  the  second 
column,  in  §  1.401(k)-l[h)(4](iii)(B),  in  the 
first  line,  remove  "the"  and  in  ninth  line, 
"high-"  should  read  "highly-". 

§  1.402(a)-1    [Corrected] 

14.  On  page  29673.  in  the  third  column, 
in  §  1.402(a)-l(d)(l),  in  the  eighth  line, 
after  "to"  insert  "a"  and  in  the  third  line 
from  the  bottom,  "§  1.40(k)-"  should 
read  "§  1.401(k)-". 

15.  On  page  29674,  in  the  first  column, 
in  §  1.402(a)-l(d)(3)(ii),  in  the  6th  line, 
after  "of  insert  "a"  and  in  the  11th  line, 
after  "oV'  insert  "a". 

16.  On  the  same  page,  in  the  first 
column,  in  §  1.402(a)-l(d)(3)(iv),  in  the 
second  line,  after  "oF'  insert  "a". 

BILLING  CODE  1W5-01-D 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  54 
[EE- 158-86,  160-86] 

Excise  and  Income  Taxes;  401(k) 
Arrangements  Under  the  Tax  Reform 
Act  of  1986  and  Nondiscrimination 
Requirements  for  Employee  and 
Matching  Contributions 

Correction 

In  proposed  rule  document  88-17721 
beginning  on  page  29719  in  the  issue  of 
Monday.  August  8, 1988,  make  the 
following  corrections: 

1.  On  page  29720,  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
seventh  line,  after  "Estimated"  in^prt 
"annual".  "■ 

2.  On  the  same  page,  in  the  second 
column,  in  the  first  coitaplete  para)graph. 
in  the  11th  line,  after  "o("  insert>'the". 

3.  On  the  same  page,  iri^ttre'mird 
column,  in  the  first  complete  paragraph, 
in  the  last  line,  "in"  should  read  "on". 
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§1.401(K)-1    [Corrected] 

4.  On  page  29725,  in  the  third  column, 
in  §  1.401(k)-l(d)(l)(ii).  in  the  eighth  Hne, 
"of  should  read  "if". 

5.  On  page  29727,  in  the  first  column, 
in  §  1.401(k)-l(e){6)(ii),  in  the  17th. 
"benefits"  should  read  "benefit". 

6.  On  page  29728,  in  the  second 
column,  in  §  1.401(k)-l(f](4)(ii){C),  in  the 
last  line,  after  "day"  insert  "will  be 
treated  as  having  been  made  on  the  first 
day". 

7.  On  the  same  page,  in  the  third 
column,  in  §  1.401(k)-l(f){4)((vi),  in  the 
fourth  line,  "rate"  should  read  "rata". 

8.  On  page  29729,  in  the  first  column, 
in  §  1.401(k)-l(f)(5){ii),  in  the  7th  line, 
after  "employee"  insert  "to  elect"  and  in 
the  10th  line,  "recharacterization" 
should  read  "recharacterized". 

9.  On  the  same  page,  in  the  second 
column,  in  §  1.401{k)-l(f)(7).  in  Example 


(1),  in  the  first  paragraph  under  the 
table,  in  the  third  line.  "414(g)"  should 
read  "414(q)". 

10.  On  the  same  page,  in  the  third 
column,  in  §  1.401  (k)-l(f){7),  in  Example 
(3),  in  the  sixth  line,  "compensated" 
should  read  "compensation". 

§  1.401(m)-1    [Corrected] 

11.  On  page  29733,  in  the  third  column, 
in  §  1.401(m)-l(d),  in  Example  (3),  in  the 
first  line  after  the  table,  "This"  should 
read  "The". 

12.  On  page  29737,  in  the  first  column, 
in  §  1.401(m)-l(e)(6),  in  Example  (4),  the 
11th  line  should  read  "aggregate 
contributions  in  plan  C  by  distributing". 

13.  On  the  same  page,  in  the  same 
column,  in  §  1.401(m)-l{e](6),  in  Example 
(5),  in  the  9th  line,  "This"  should  read 
"Thus"  and  in  the  12th  line,  "if  should 
read  "is". 


14.  On  page  29738,  in  the  second 
column,  in  §  1.401(m)-l(f](13)(iii)(i),  the 
third  line  should  read  "contributions, 
matching  contributions  compensation, 
and  amounts  treated  as  matching 
contributions  of. 

§  1.401(m)-2    [Corrected] 

15.  On  page  29739,  in  the  third  column, 
in  §  1.401(m)-2(b)(l)(ii),  in  the  fifth  line, 
"sum"  should  read  "such". 

16.  On  page  29745,  in  the  first  column, 
in  amendatory  instruction  Par  20,  the 
second  line  should  read  "after  §  54.4979- 
0  and  new  §  54.4979-1  to  read  as 
follows:" 

17.  On  the  same  page,  in  the  second 
column,  in  §  54.4979-l(c)(l),  in  the  16th 
line,  "plan"  was  misspelled. 

BtLUNG  CODE  150S-01-D 


Friday 
September  2,  1988 


Part  II 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Parts  1,  27,  29,  and  33 

RIN  2120-AA28 

Rotorcraft  Regulatory  Review  Program; 
Amdt.  No.  3;  Final  Rule 
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UMI 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  1,  27, 29,  and  33 

[Docket  No.  24337;  Amdts.  1-34, 27-23, 29- 
26,  and  33-12] 

RIN  2120-AA28 

Rotorcraft  Regulatory  Review 
Program;  Amdt  No.  3 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  rule  adopts  new  and 
revised  airworthiness  standards  for  the 
powerplant  and  rotor  drive  aspects  of 
type  certification  of  normal  and 
transport  category  rotorcraft.  These  new 
and  revised  standards  are  necessary 
because  both  the  government  and  the 
rotorcraft  industry  recognize  that  the 
existing  certification  rules  have  been 
outdated  by  rapidly  advancing 
rotorcraft  technology.  In  addition, 
extensive  experience  with  certification 
programs,  based  on  the  existing  rules, 
has  revealed  a  need  for  numerous 
clarifications  in  regulatory  definitions 
and  terminology,  as  well  as  the  need  for 
editorial  corrections  and  regulatory 
simplifications  which  can  materially 
reduce  the  burden  that  the  current 
regulations  impose  on  the  rotorcraft 
industry  without  derogating  safety. 
EFFECTIVE  DATE:  October  3. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Mathias,  Federal  Aviation 
Administration.  Aircraft  Certification 
Division.  Fort  Worth.  Texas  76193-0111, 
telephone  No.  (817)  624-5123. 
SUPPLEMENTARY  INFORMATION:  These 
amendments  are  the  fourth  in  a  series  of 
amendments  being  issued  as  a  part  of 
the  Rotorcraft  Regulatory  Review 
Program.  The  first  of  the  series  of 
amendments  in  this  program  addressed 
applicability  and  icing  certification 
standards  and  was  published  in  the 
Federal  Register  on  January  31, 1983  (48 
FR  4374).  The  second  of  the  series  of 
amendments  dealt  with  rotorcraft  flight 
characteristics  and  systems  and 
equipment  and  was  pubhshed  in  the 
Federal  Register  on  November  6, 1984 
(49  FR  44422).  The  third  in  the  series, 
Rotorcraft  Regulatory  Review  Program, 
Amendment  No.  5,  updated  operations 
and  maintenance  and  was  published  in 
the  Federal  Register  on  November  7, 
1986  (51  FR  40692).  The  amendments  in 
this  fourth  series  involve  the 
powerplant,  rotor  drive  mechanism,  and 
associated  support  and  protective 
systems  for  the  powerplant  and  the  rotor 
drive  mechanism. 


These  amendments  are  based  on 
Notice  of  Proposed  Rulemaking  (NPRM) 
No.  84-19  published  in  the  Federal 
Register  on  November  27. 1984  (49  FR 
46670).  All  interested  persons  have  been 
given  an  opportunity  to  participate  in 
the  making  of  these  amendments  and 
due  consideration  has  been  given  to  all 
matters  presented.  A  number  of 
nonsubstantive  changes  and  minor 
changes  of  an  editorial  and  clarifying 
nature  have  been  made  to  the  proposals 
based  upon  relevant  comments  received 
and  upon  further  review  by  the  FAA. 
Except  as  indicated  herein,  the 
proposals  contained  in  the  notice  have 
been  adopted  without  change. 

One  general  comment  is  worthy  of 
special  note.  An  industry  association 
deplores  the  fact  that  some  20  percent  of 
the  proposals  in  the  notice  were  not 
included  in  the  agenda  at  the  formal 
Rotorcraft  Regulatory  Review  Program 
Conference  held  December  10-14. 1979. 
in  New  Orleans.  Louisiana.  However,  as 
indicated  in  the  preamble  to  the  NPRM. 
additional  proposals  which  were 
previously  the  subject  of  various 
rotorcraft  certification  program  special 
conditions  were  included,  as  well  as  a 
number  of  proposals  derived  by  the 
FAA  from  ongoing  review  and  day-to- 
day application  of  the  existing  rules.  The 
FAA's  plans  to  amend  the  certification 
standards  based  on  these  activities  were 
presented  to  the  public  at  the  earliest 
opportunity  by  way  of  the  NPRM  and 
every  proposal  adopted  is  within  the 
scope  of  the  notice. 

A  total  of  seven  comments  were 
received.  The  commenters  represented 
airframe  manufacturers,  engine 
manufacturers,  rotorcraft  owners,  and 
operators.  The  majority  of  the 
commenters  agreed  with  the  substance 
of  the  NPRM.  Several  recommended 
minor  changes.  These  recommendations 
and  their  resolutions  are  contained  in 
the  discussion  of  comments. 

Discussion  of  Comments 

The  following  are  keyed  to  like- 
numbered  proposals  in  Notice  No.  84-19 
and  are  presented  in  the  same  order  as 
the  corresponding  amendments  found  in 
the  rules  portion  of  this  document. 

Proposal  3-1.  The  notice  proposed  to 
amend  §  1.1  of  the  Federal  Aviation 
Regulations  (FAR)  to  add  a  new 
definition  for  "rated  continuous  OEI 
power"  and  to  revise  the  definition  of 
existing  "rated  30-minute  power"  and 
"rated  2y2-minute  power."  This 
amendment  is  needed  as  a  part  of  a 
program  to  introduce  a  new  rotorcraft 
and  engine  one-engine-inoperative  (OEI) 
rating  and  to  clarify  the  limitations  on 
the  use  of  the  existing  30-minute  and 
2y2-minute  power  ratings.  Two 


commenters  submitted  identical 
objections  to  the  addition  of  the  term 
"OEI"  in  the  definition  of  the  30-minute 
rating.  They  contend  that  this  change 
would  prevent  designers,  constructors, 
and  operators  of  single-engine  rotorcraft 
from  taking  advantage  of  this  rating  to 
provide  extra  power  during  abnormal  or 
emergency  operating  conditions,  and 
that  such  denial  will  reduce  the  utility 
and  safety  of  these  rotorcraft. 

A  review  of  the  history  and  an 
examination  of  the  qualification 
programs  and  the  performance  credit 
allowed  for  this  30-minute  rating  in  both 
Parts  27  and  29  of  the  FAR  cleariy 
indicate  that  this  rating  is  intended  only 
as  a  rating  to  be  used  after  failure  of  an 
engine  in  a  multiengine  turbine-powered 
rotorcraft.  Hence,  the  term  OEI  is 
applicable,  both  from  a  definitive 
standpoint  and  for  standardization  of 
nomenclature  that  becomes  apparent  in 
subsequent  definitions  and  usages  in  the 
regulations  affected  by  this  rule  change. 

Two  commenters  also  question  the 
need  to  add  the  term  "OEI"  to  the  "rated 
2V'2-minute  (OEI)  power"  definition  of 
"rated  2y2-minute  power"  since  the 
limitations  on  the  use  of  this  rating  are 
already  clear  in  the  current  definition. 
The  FAA  concludes,  as  indicated  above, 
that  standardization  of  nomenclature 
will  be  achieved  by  this  change  and  that 
it  may  preclude  misinterpretation 
associated  with  an  ongoing  and 
expansive  use  of  the  FAR  by  the  foreign 
rotorcraft  community.  Therefore,  the 
proposal  is  adopted  without  change. 

Proposal  3-2.  The  notice  proposed  to 
amend  §  1.2  to  include,  as  a  new 
abbreviation,  the  term  "OEI"  meaning 
"one  engine  inoperative."  This 
abbreviation  has  found  widespread 
acceptance  in  the  aviation  community. 
No  comments  were  received,  and  the 
proposal  is  adopted  without  change. 

Proposal  3-3.  The  notice  proposed  to 
amend  paragraph  (b)  of  S  27.67  to  permit 
rotorcraft  climb  performance  to  be 
determined  at  "continuous  OEI"  power 
for  rotorcraft  certificated  for  this  power. 
In  addition,  the  term  "30-minute  power" 
would  be  revised  to  read  "30-minute  OEI 
power."  These  changes  are  needed  to 
coordinate  and  implement  the  use  of  the 
new  "continuous  one-engine-inoperative 
(OEI)  rating"  for  rotorcraft  and  to 
implement  the  revision  to  the  definition 
of  "30-minute  power"  included  in 
Proposal  3-1.  This  proposal  is  one  of  a 
series  of  revisions  to  Parts  1.  27,  29,  and 
33  which  are  directed  at  creating  a  new 
continuous  OEI  rotorcraft  power  rating. 
This  rating  would  be  available  as  an 
alternate  to  the  existing  30-minute  OEI 
rating  presumably  at  a  lower  power,  but 
without  a  time  limitation.  This  rating 
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would  enable  rotorcraft  dispatched  on 
routes  requiring  en  route  stay-up  ability 
for  more  than  30  minutes  after  an  engine 
failure  to  carry  a  higher  useful  load  and 
thus  improve  productivity.  Rotorcraft 
operators  servicing  distant  offshore 
petroleum  industry  facilities  would 
particularly  benefit  by  the  availability  of 
this  rating.  No  comments  were  received, 
and  the  proposal  is  adopted  without 
change. 

Proposal  3-4.  The  notice  proposed  to 
amend  §  27.361  to  require  design 
consideration  of  the  engine  torque  loads 
associated  with  emergency  operation  of 
governor-controlled  turboshaft  engines 
and  also  torque  reaction  loads  from 
sudden  engine  stoppage  that  may  be 
expected  with  turbine  engines.  This 
amendment  requires  design  features  to 
ensure  that  the  engine  will  remain  in 
place  and  not  jeopardize  the  continued 
safe  opcrfit'on  of  the  rotorcraft  in  the 
event  of  these  conditions. 

One  commenter  objects  to  the 
proposal  and  contends  that  the  term 
"sudden  engine  stoppage"  is  vague  and 
could  be  interpreted  to  mean  instant 
stoppage  with  the  concurrent 
assumption  of  infinite  loads  and  is, 
therefore,  unrealistic.  However,  FAA 
experience  with  the  application  of 
similar  wording  regarding  engine  mount 
limit  loads  in  corresponding  subparts  of 
Parts  23  and  25  indicates  that  the  engine 
manufacturers  can  reasonably  provide 
data  on  inertia  of  rotating  parts  and 
deceleration  times  to  be  expected  in  the 
event  of  sudden  engine  stoppage  which 
generates  critical  loads.  These  data 
should  be  acceptable  for  design  analysis 
in  this  amendment  and  should  avoid  the 
need  to  consider  any  concepts  regarding 
infinite  and  unrealistic  loads. 

This  same  commenter  objects  to  the 
last  phrase  in  proposed  paragraph  (a)(5) 
which  would  have  required  engine 
torque  limit  load  values  for  governor- 
controlled  engines  to  include  the  "tarque 
imposed  by  inadvertent  or  abnormal 
control  motions  to  be  expected  in 
service."  The  objection  is  that  this 
requirement  would  be  unrealistic  as  well 
as  impractical  to  apply.  Upon 
reconsideration,  the  FAA  agrees  the 
proposed  language  could  create  undue 
burdens  because  of  difficulty  of 
interpretation  or  application  and, 
accordingly,  proposed  paragraph  (a](5) 
is  removed.  A  similar  change  to 
Proposal  3-40  for  §  29.361  has  been 
made.  This  proposal  is  adopted  with 
these  changes. 

Proposal  3-5.  The  notice  proposed  to 
amend  Part  27  to  add  a  new  §  27.833 
which  is  a  revised  version  of  the  lead-in 
paragraph  of  existing  §  27.859(c)  as  it 
relates  to  the  approval  requirements  for 
fuel  heaters.  This  new  section  is  needed 


to  facilitate  the  extensive  changes 
adopted  for  §  27.859  in  Proposal  3-6  and 
to  achieve  parallel  rule  construction 
with  Part  29.  This  revision  will  ensure 
that  all  combustion  heaters,  not  just 
those  gasoline-operated,  will  be 
approved.  No  comments  were  received, 
and  the  proposal  is  adopted  without 
change. 

Proposal  3-6.  The  notice  proposed  to 
amend  §  27.859  extensively  by  revising 
the  existing  combustion  heater  design 
and  qualification  standards  to  make 
them  equivalent  to  those  now  prescribed 
in  Part  29.  This  amendment  will 
minimize  the  probability  of  hazardous 
fires  from  malfunctionor  failure  of 
combustion  heaters.  No  comments  were 
received,  and  the  proposal  is  adopted 
without  change. 

Proposal  3-7.  The  notice  proposed  to 
amend  §  27.901(b)(1)  to  require 
satisfactory  determination  that  the 
affected  rotorcraft  can  operate  safely 
throughout  adverse  environmental 
conditions,  such  as  high  altitude  and 
temperature  extremes.  This  amendment 
is  needed  to  provide  consistent 
application  of  environmental 
qualification  aspects.  The  notice  also 
proposed  to  add  a  new  paragraph  (b)(5) 
to  require  design  precautions  to 
minimize  the  potential  for  incorrect 
assembly  of  components  and  equipment 
essential  to  safe  operation.  Without 
such  precautions,  errors  in  the  assembly 
and  maintenance  of  the  complex 
systems  aVid  equipment  found  in  modem 
rotorcraft  can  introduce  hazards.  No 
comments  were  received,  and  the 
proposal  is  adopted  without  change. 

Proposal  3-8.  The  notice  proposed  to 
amend  §  27.903  to  include  a  requirement 
that  reciprocating  engines  must  be 
qualified  under  §  33.49(d)  to  be  eligible 
for  approval  in  helicopters.  Also, 
changes  were  included  which  prescribe 
tests  and  qualifications  for  powerplant^ 
area  cooling  fans.  This  will  serve  to 
ensure  that  correct  qualification 
procedures  are  used  for  helicopter 
engines  and  that  all  powerplant  cooling 
fans  are  properly  tested.  No  comments 
were  received,  and  the  proposal  is 
adopted  without  change. 

Proposal  3-9.  Currently  §  27.923(e),  as 
it  relntes  to  the  2V2-minute  power  rating, 
and  §  27.923(j),  as  it  relates  to  the  30- 
minute  power  rating,  provide  for  only 
minimal  testing  of  the  capability  of  the 
rotor  drive  system  to  sustain  these 
powers.  The  notice  proposed  to  amend 
these  paragraphs  to  extend  the  testing  to 
adequately  assure  valid  qualification 
tests.  These  changes  ensure  the  integrity 
of  the  rotor  drive  system  so  that  it  will 
safely  sustain  the  higher  stresses 
expected  with  actual,  repeated  use  of 
these  power  ratings. 

New  paragraph  (k)  provides  a 


quahfication  test  schedule  for  the 
optional,  continuous  OEI  rating 
introduced  in  the  notice  by  proposed 
amendments  to  §§  1.1, 1.2.  and  27.67, 
and  by  similar  proposed  amendments  to 
Parts  29  and  33.  This  new  paragraph  is 
needed  to  provide  a  basis  for  endurance 
testing  qualification  for  this  new  rating. 

The  notice  proposed  to  remove,  where 
applicable,  the  reference  to  "engine 
power"  to  avoid  confusion  regarding 
whether  the  tests  prescribed  by  this 
section  must  be  conducted  at  powers 
corresponding  to  engine  ratings 
established  under  Part  33  rather  than 
rotorcraft  powers  which  may  be  lower 
than  those  established  under  Part  33  but 
selected  by  the  applicant  as  a  limit  on 
its  product.  Also,  the  notice  proposed  to 
add  the  abbreviation  "OEI,"  where 
applicable,  to  coordinate  the 
introduction  of  this  term  as  defined  in 
an  amendment  to  Part  1. 

No  comments  were  received,  and  the 
proposal  is  adopted  without  change. 

Proposal  3-10.  The  notice  proposed  to 
amend  §  27.927  to  add  a  requirement 
that  the  rotor  drive  system  overtorque 
tests  prescribed  by  paragraph  (b)  be 
conducted  at  the  maximum  rotational 
speed  intended  for  the  power  condition 
of  the  test.  The  existing  rule,  which 
specifies  only  the  torque  to  be  applied  to 
the  rotor  drive  system  during  the 
overtorque  test,  does  not  otherwise 
completely  define  the  applicable  test 
requirements. 

One  commenter  objects  to  the 
proposal,  claiming  that  to  specify  the 
rotational  speed  as  "maximum"  would 
preclude  the  concept  of  reducing  speed 
during  the  test  to  facilitate  achieving 
required  test  torque.  However,  existing 
paragraph  (b)(3)  already  provides  relief 
from  exacting  test  conditions  if  there  is 
adequate  substantiation.  This  proposal 
is,  therefore,  adopted  writhout  change.  It 
is  noted  that  this  section,  as  revised,  is 
not  totally  parallel  with  Part  29  but  that 
inconsistency  must  be  considered 
separately  from  this  rulemaking  action 
as  it  is  beyond  the  scope  of  the  notice. 

Proposal  3-11.  The  notice  proposed  to 
add  a  new  §  27  954  that  sets  forth 
requirements  for  design  features  to 
prevent  ignition  of  fuel  vapor  in  the  fuel 
system  due  to  lightning  strike  to  the 
rotorcraft.  Lightning  strike  and  any 
subsequent  strokes  which  might  cause 
streamering,  corona,  and  arcing 
associated  with  a  lightning  strike  can 
result  in  catastrophic  explosions  in  the 
rotorcraft's  fuel  system.  No  comm.ents 
were  received,  and  the  proposal  is 
adopted  without  change. 

Proposal  3-12.  The  notice  proposed  to 
amend  §  27.955  to  reorganize  and  restate 
the  rotorcraft  fuel  system  flow 
performance  requirements  and  to  add 
new  requirements  for  test  conditions  to 


34200 


Federal  Register  /  Vol.  53.  No.  171  /  Friday.  September  2.  1988  /  Rules  and  Regulations 


UMI 


ensure  that  adequate  fuel  flow  is 
available  to  the  engine  in  critical 
combinations  of  adverse  conditions 
which  may  be  expected  during  operation 
of  the  rotorcraft.  Additionally,  the 
amendment  requires  a  correlation 
between  fuel  filter  blockage  and  the  fuel 
filter  warning  device  required  by 
existing  §  27.1305(q).  and  provides 
design  and  performance  standards  for 
auxiliary  fuel  tank  and  transfer  tank  fuel 
systems.  These  changes  were  proposed 
to  ensure  that  all  parameters  associated 
with  fuel  supply  to  the  engine  are 
adequately  addressed. 

One  commenter  suggests  that  the  fuel 
flow  considerations  in  proposed 
paragraphs  (a)(1)  through  (a)(7)  require 
an  excessive  number  of  tests.  Also,  the 
commenter  objects  to  the  concept  that 
all  of  the  test  conditions  should  be 
assumed  to  occur  or  exist 
simultaneously. 

Aside  from  new  requirements  in  this 
proposal  pertaining  to  fuel  filter 
blockage,  the  use  of  critical  fuel 
properties,  and  critical  pump  and  pump 
motive  power  or  speed,  the  statement  of 
flow  requirement  is  not  technically 
changed.  The  new  requirements  should 
be  relatively  easy  to  adopt  into  a 
carefully  planned  flow  test.  However, 
the  FAA  agrees  that  it  may  be 
unreasonable  to  expect  all  conditions 
which  can  adversely  affect  fuel  flow  to 
exist  simultaneously,  and  a  phrase 
allowing  the  exclusion  of  improbable 
combinations  of  conditions  has  been 
added  in  the  final  rule. 

This  same  commenter  offers  without 
further  comment  alternate  wording  for 
the  proposed  revisions.  Included  in  this 
was  the  suggestion  that  the  fuel  pressure 
(during  the  fuel  flow  test)  may  be 
allowed  to  fall  below  the  minimum  limit 
specified  by  the  engine  type  certificate 
data  sheet  during  transients  for  which 
only  safe  operation  must  be  shown  in 
flight.  The  FAA  considers  that  this 
change  would  be  confusing  to  the  crew 
(e.g..  fuel  pressure  below  the  red  radial 
on  the  fuel  pressure  gauge)  and  may 
even  compromise  the  safety  margin 
established  during  the  engine 
certification  test  program.  This 
suggested  change  is  inappropriate  and  is 
not  included  in  the  amendment 

Another  suggested  change  to  the 
proposal  would,  in  effect,  remove  any 
requirement  to  have  fuel  flow  capability 
to  continue  normal  engine  operation 
with  fuel  filter  blockage  in  excess  of  the 
degree  of  filter  blockage  associated  with 
activation  of  the  indicator  required  by 
§  27.1305(q).  After  considering  the 
success  of  fuel  system  performance 
based  on  previously  approved  fuel  flow 
testing  methods,  the  FAA  concurs  that 
the  proposed  requirement  may  be 


excessive,  and  accordingly,  the  section 
is  revised  to  only  require  an  adequate 
flow  with  filter  blockage  associated  with 
activation  of  the  warning  indicator 
required  by  the  associated  provisions  of 
§  27.1305(g). 

Another  commenter  states  that  the 
automatic  fuel  transfer  provisions  of 
new  paragraph  (b)  and  revised 
paragraph  (c)  are  not  justified  by  service 
experience  and  will  introduce 
unnecessary  complexity  in  the  fuel 
system.  An  FAA  review  of  presently 
certificated  rotorcraft  fuel  systems 
indicates  that  most  already  employ  the 
features  of  these  proposals.  Rotorcraft 
designs  and  operations  often  impose  a 
high  workload  on  the  flightcrew; 
therefore,  reasonable  steps  to  alleviate 
this  increasingly  burdensome  trend  are 
not  only  appropriate  but  necessary. 

The  proposal  is  adopted  with  the 
change  noted. 

Proposal  3-13.  The  notice  proposed  to 
amend  §  27.961  to  restate  the  fuel 
system  hot  weather  qualification 
requirements  and  to  add  a  requirement 
for  the  system  to  be  capable  of 
providing  adequate  fuel  during 
overpower  transients  to  be  expected. 
This  amendment  makes  needed 
improvements  to  the  existing  wording  of 
§  27.961  to  assure  adequate  qualification 
testing.  No  comments  were  received, 
and  the  proposal  is  adopted  without 
change. 

Proposal  3-14.  A  new  paragraph  (b)  to 
§  27.963  would  have  specified  higher 
load  factors  in  the  design  and  retention 
of  fuel  tanks  to  provide  better  assurance 
that  the  tanks  would  retain  their 
contents  as  a  means  of  minimizing 
postcrash  fuel  fire  hazards.  A 
commenter  objects  to  the  higher  load 
factors,  stating  that  these  factors  will 
actually  degrade  fuel  system 
crashworthiness  in  many  cases.  The 
commenter  offers  an  alternate  proposal 
for  improved  fuel  system  crash 
resistance  which  includes  a  fuel  tank 
drop  test,  allowances  for  relative  motion 
between  fuel  system  components,  and  a 
requirement  for  fuel  cells  (presumably, 
bladder  cells)  to  meet  the  puncture,  tear 
rate,  impact  penetration,  panel,  and 
fitting  strength  of  an  unspecified 
technical  standard  order. 

The  drop  test  suggested  by  the 
commenter  was  previously  presented  as 
an  FAA  proposal  at  the  Rotorcraft 
Regulatory  Review  Conference  held  at 
New  Orleans,  and  received  favorable 
comments.  Ilovvever,  the  proposal  was 
not  included  in  the  notice  because 
associated  benefit/cost  studies  failed  to 
show  a  positive  beneficial  result. 
Nevertheless,  the  FAA  is  interested  in 
continuing  efforts  to  develop  regulatory 
criteria  for  rational  fuel  system 


crashworthy  designs  for  rotorcraft.  The 
FAA  is  active  in  related  programs  in 
progress  at  its  Technical  Center  and  is 
also  participating  in  the  proceedings  of 
the  General  Aviation  Safety  Panel 
(GASP)  as  well  as  studying  the  progress 
in  this  regard  of  foreign  manufacturers. 
As  a  result  of  all  of  these  activities,  the 
FAA  expects  to  develop,  in  the  near 
future,  an  NPRM  specifically  for 
rotorcraft  fuel  system  crash  resistance 
that  would  be  directly  related  to  the 
survivability  of  the  occupants.  As  a 
result  and  after  further  consideration, 
the  portion  of  the  proposal  to  add  a  new 
paragraph  (b)  is  withdrawn,  and  existing 
paragraphs  (a)  through  (d)  of  this  section 
will  remain  unchanged. 

The  notice  also  proposed  to  add  new 
paragraphs  (f)  and  (g).  These  additions, 
now  redesignated  as  paragraphs  (e)  and 
(f).  respectively,  require  designs  and 
tests  to  ensure  that  no  exposed  surface 
inside  a  fuel  tank  would,  under  normal 
or  malfunction  conditions,  constitute  an 
ignition  source.  They  also  set  forth 
standards  for  the  design  and 
qualification  of  fuel  tanks  located  in 
personnel  compartments.  These 
additions  are  needed  to  ensure  freedom 
from  the  hazards  of  fuel  tank  internal 
explosions  and  to  ensure  that  fuel  tanks 
in  passenger  compartments  are  installed 
to  present  no  hazards  to  the  personnel 
or  to  the  rotorcraft.  No  comments  were 
received  regarding  this  portion  of  the 
proposal. 

The  proposal  is  adopted  with  the 
changes  discussed. 

Proposal  3-15.  The  notice  proposed  to 
amend  §  27.969  so  that  properly 
interconnected  fuel  tanks  will  not  be 
required  to  have  an  expansion  space  for 
each  tank  if  adequate  expansion  space 
is  otherwise  provided.  This  amendment 
will  eliminate  unnecessary  design 
requirements  when  simpler  designs  have 
been  proven  satisfactory.  No  comments 
were  received,  and  the  proposal  is 
adopted  without  change. 

Proposal  3-lb.  The  notice  proposed  to 
amend  §  27.971  to  prescribe  finite, 
minimum  values  for  fuel  tank  sump 
capacity,  to  authorize  the  use  of  a 
sediment  bow!  in  lieu  of  a  sump,  and  to 
require  these  sumps  or  c.ediment  bowls 
to  be  effective  in  any  ground  attitude 
which  can  reasonably  be  expected  in 
service. 

A  commenter  objects  to  the  fiiel  tank 
sump  volume  requirements  on  the  basis 
that  lower  sump  volumes  acceptable 
under  §  29.971  for  transport  category 
rotorcraft  have  been  shown  by  sei  vice 
experience  to  be  adequate  for  Part  27 
rotorcraft.  Also,  the  commenter 
questions  the  need  for  a  larger  Ccipacity 
sump  bowl  than  is  required  for  Part  29 
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rotorcraft.  The  sump  volume  selected  for 
the  proposed  rule  is  identical  to  that 
required  for  normal  category  airplanes 
(Part  23)  and,  as  noted  by  the 
commenter,  is  larger  than  that  required 
for  transport  category  rotorcraft.  In  the 
FAA's  view,  this  difference  is  warranted 
when  it  is  considered  that  general 
aviation  fuel  supplies  are  likely  to  have 
more  water  and  other  contaminants 
than  may  be  expected  for  fuel  supplies 
for  transport  aircraft.  However,  the  FAA 
concurs  that  the  2-ounce-for-every-20- 
gallons-sediment-bowl  requirement  of 
proposed  §  27.971(a)(1)  is  not  justified, 
and  after  reconsidering  it  has  been 
changed  to  1  ounce  for  every  20  gallons. 
The  proposal  is  adopted  with  this 
change. 

Proposal  3-17.  The  notice  proposed  fo 
amend  §  27.975  to  add  a  new  paragraph 
(b)  which  requires  fuel  tank  vent 
systems  to  be  designed  to  minimize 
spillage  in  the  event  of  rollover  of  the 
rotorcraft  during  landing  or  ground 
operation.  This  is  intended  to  reduce  the 
potential  for  fuel  fires  when  fuel  escapes 
from  a  vent  port  after  a  rollover  and 
encounters  an  ignition  source.  No 
comments  were  received,  and  the 
proposal  is  adopted  without  change. 

Proposal  3-18.  The  notice  proposed  to 
amend  §  27.991  to  restate  the  existing 
fuel  pump  redundancy  requirements,  to 
remove  unnecessary  definitions  and 
detail  design  requirements,  and  to 
extend  the  requirement  for 
consideration  of  pump  failure  to  include 
the  fuel  pump  motivation  device  (such 
as  a  generator  for  electric  pumps).  These 
changes  clarify  the  pump  requirements 
and  ensure  that  the  inieni  of  the  rule  is 
met;  i.e.,  that  fuel  flow  is  adequate 
regardless  of  whether  the  failed 
component  is  a  pump  or  the  pump's 
motivating  device.  No  comments  were 
received,  and  the  proposal  is  adopted- 
without  change. 

Proposal  3-19.  The  notice  proposed  to 
amend  §  27.993  to  require  fuel  lines  to  be 
constructed  and  routed  to  withstand  the 
same  new  higher  load  factors  as 
discussed  in  Proposal  3-14  for  §  27.963. 
A  commenter  objects  to  this  new 
rec|uiremenl  citmg  the  same  reasons 
expressed  for  paragraph  (b)  of  Proposal 
3-14.  For  the  reasons  expressed  in  the 
discussion  of  Proposal  3-14,  this 
proposal  is  withdrawn. 

Proposal  3-20.  The  notice  proposed  to 
amend  the  introductory  paragraph  of 
§  27.997  to  include  a  requirement  that 
the  fuel  filter  must  be  located  in  the  fuel 
system  to  protect  any  component 
sensitive  or  susceptible  to  fuel 
contamination,  including  fuel  metering 
devioes  or  pumps.  The  intent  of  the 
proposed  amendment  has  been  clarified 
by  inserting  the  words  "but  not  limited 


to"  in  the  third  line  of  §  27.997.  This  will 
ensure  that  any  component  sensitive  to 
fuel  contamination,  not  just  fuel 
metering  devices  or  an  engine  positive 
displacement  pump,  is  projected. 

A  commenter  objects  to  including  fuel 
metering  devices  in  the  requirement, 
stating  that  fuel  meter  malfimction  due 
to  contaminants  will  have  no  effect  on 
fuel  flow.  It  is  believed  that  the 
commenter  is  referring  to  fuel  flow  rate 
measuring  devices  whereas  the  proposal 
involves  the  fuel  metering  devices 
intended  to  control  flow  rate  such  as 
fuel  injection  devices.  These  latter  items 
require  filter  protection  from  fuel 
contaminants. 

The  amendment  to  paragraph  (d)  will 
clarify  and  limit  the  scope  of  the  existing 
rule  to  only  provide  for  adequate 
filtration  since  the  capacity  aspect  of  the 
rule  is  addressed  elsewhere  by  revisions 
to  §§  27.955  and  27.1305. 

Accordingly,  this  proposal  is  adopted 
without  substantive  change. 

Proposal  3-21.  The  notice  proposed  to 
amend  §  27.999  to  require  fuel  system 
drains  to  be  effective  with  the  rotorcraft 
in  any  ground  attitude  position.  This 
change  would  ensure  effective  fuel 
drainage  when  the  rotorcraft  is  parked 
on  uneven  terrain.  In  addition,  the  notice 
proposed  to  amend  paragraph  (b)(2)  to 
require  fuel  drains  to  have  means  to 
ensure  positive  closure,  as  contrasted  to 
positive  locking,  in  the  "off  position. 
This  will  accommodate  designs  that 
feature  spring-loaded  drain  closures 
which  have  been  found  to  be 
satisfactory.  No  comments  were 
received,  and  the  proposal  is  adopted 
without  substantive  change. 

Proposal  3-22.  The  notice  proposed  to 
amend  the  title  of  §  27.1011  from 
"General"  to  "Engines:  General"  to 
reflect  the  concept  that  it  applies 
specifically  to  engine  oil  systems  and 
not  to  other  systems  such  as  those  for 
transmissions  and  rotor  drive  system 
components.  A  new  §  27.1027  provides 
standards  for  oil  systems  for 
transmissions  and  rotor  drive  systems. 
No  comments  were  received,  and  the 
proposal  is  adopted  without  change. 

Proposal  3-23.  The  notice  proposed  to 
relax  what  has  been  found  to  be  an 
unduly  restrictive  requirement  in  current 
§  27.1019(a)(3)  for  an  "indicator"  to 
indicate  the  contamination  level  of  oil 
filters.  The  amendment  instead  allows 
accepting  a  "means  to  indicate"  the 
contaminate  level  to  allow  a  wider 
range  of  acceptable  methods  of 
compliance.  No  comments  were 
received,  and  the  proposal  is  adopted 
without  change. 

Proposal  3-24.  New  §  27.1027, 
introduced  in  the  notice,  provides  oil 
system  standards  for  transmissions  and 


other  drive  system  components.  This 
amendment  complements  an 
amendment  to  §  27.1011  which  limits  its 
scope  to  engine  oil  systems.  (See 
Proposal  3-22.)  A  commenter  correctly 
notes  that  the  reference  to  paragraph 
(a)(1)  in  paragraph  (c)  should  be  to 
paragraph  (b).  This  correction  and  other 
minor  editorial  changes  have  been  made 
to  paragraph  (c). 

Another  commenter  suggests  that  the 
function  of  the  screen  required  by 
paragraph  (c)  is  only  to  protect  the  oil 
pump  associated  with  pressurized 
lubrication  systems.  While  that  function 
is  important,  this  screen  should  also 
serve  to  prevent  any  debris,  regardless 
of  its  source,  which  could  obstruct  oil 
flow  from  the  oil  tank  or  sump,  from 
entering  the  parts  of  the  system  not 
protected  by  the  screen  required  by 
paragraph  (b).  Paragraph  (c).  revised  as 
discussed,  will  accomplish  this  purpose. 

After  the  consideration  of  comments 
received  on  the  oil  system  proposal  for 
transport  rotorcraft  (Proposal  3-62),  it  is 
apparent  that  compliance  with  §  27.1011, 
which  after  this  amendment  pertains 
only  to  engine  oil  systems,  should  not  be 
required  for  transmissions  and  other 
rotor  drive  system  components. 
Accordingly,  new  §  27.1027  is  revised  to 
remove  reference  to  §  27.1011.  The 
proposal  is  adopted  with  the  changes 
discussed. 

Proposal  3-25.  The  notice  proposed  to 
amend  §  27.1041  to  provide  clarification 
and  definition  of  powerplant 
components  required  to  be  considered 
when  evaluating  the  performance  of  the 
powerplant  cooling  systems  and 
arrangements.  This  amendment  will 
minimize  needless  interpretation  or 
extrapolation  of  the  existing  rule. 

A  commenter  suggests  that  the 
general  powerplant  cooling  system 
requirements  of  §  27.1041  or  other 
appropriate  rules  should  be  revised  to 
require  the  cooling  arrangements  for 
rotorcraft  gearboxes  to  be  capable  of 
cooling  the  gearboxes  at  abnormally 
high  "emergency"  temperatures 
commensurate  with  continued  cruise 
flight  after  a  failure  in  the  normal 
cooling  system.  The  commenter  claims 
that  such  arrangement  could  eliminate 
unnecessary  and  perhaps  hazardous, 
unscheduled  landmgs  when  the 
rotorcraft  gearbox  cooling  system 
actually  had  the  capability,  although 
unknown  to  the  crew,  to  continue  flight. 
While  there  is  some  merit  to  this,  there 
is  adequate  information  on  continued 
operation  in  failure  modes  found  in  the 
Emergency  Procedures  Section  of  the 
applicable  Rotorcraft  Flight  Manual. 
Furthermore,  rulemaking  on  this  subject 
is  beyond  the  scope  of  the  notice.  The 
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proposal  is  adopted  without  substantive 
change. 

Proposal  3-26.  The  notice  proposed  to 
add  to  the  powerplant  cooling  tests 
required  by  §  27.1045  an  alternate 
acceptance  critni(Hi  which  may  be 
appropriate  if,  during  the  cooling  test, 
component  temperatures  peak  and  then 
decline  rather  than  stabilize.  In  these 
instances,  the  current  requirement  to 
continue  the  test  until  "stabilization" 
occurs  is  unduly  restrictive  and  should 
be  eliminated.  No  comments  were 
received,  and  thia  proposal  is  adopted 
without  change. 

Proposal  3-27.  The  notice  proposed  to 
amend  fi  27.1091  to  remove  paragraph 
(d)  since  the  specific  test  defined  by  this 
paragraph  may  be  meaningless  or  at 
least  not  critical  for  certain  rotorcraft. 
Further,  the  turbine  inlet  foreign-object- 
ingestion  protection  provided  by 
paragraph  (d]  is  adequately  evaluated 
by  existing  S  27.1091(e)(2).  No  comments 
were  received,  and  the  proposal  is 
adopted  without  change. 

Proposal  3-28.  The  notice  proposed  to 
amend  §  27.1093  to  relocate  the  phrase 
"within  the  limitations  of  the  rotorcraft" 
from  paragraph  (b)(1)  to  paragraph 
{b)(l)(ii).  This  change  will  restore  this 
phrase  to  its  original  and  proper  context; 
i.e.,  as  pertinent  to  the  requirements  for 
demonstrating  flight  into  snow.  The 
existing  location  of  the  phrase  may  be 
read  to  imply  that  Hmitations  may  be 
established  for  the  rotorcraft  in  lieu  of 
demonstrating  capability  of  the  engine 
inlet  to  operate  in  icing  meteorological 
conditions.  This  was  not  intended  or 
justified  by  the  editorial  misplacement 
to  this  section  made  by  Amendments 
27-9  (39  FR  35461;  October  1, 1974)  and 
27-12  (42  FR  15044;  March  17, 1977). 

A  commenter  objects  to  the  proposal 
stating  that  the  change  would  require 
the  engine  air  inlet  system  to  operate  in 
a  severe,  possibly  continuous,  icing 
environment  although  the  rotorcraft  to 
be  certificated  may  be  otherwise 
completely  unprotected  and  incapable 
of  operation  in  icing  conditions.  Engine 
inlet  ice  protection  is  required  whether 
or  not  the  remainder  of  the  rotorcraft  is 
protected.  This  is  the  reason  that  engine 
power  assurance  during  even  an 
inadvertent  icing  encounter  is  of  critical 
importance  to  continued  safe  flight. 
Thus,  there  is  an  independent 
requirement  for  engine  air  inlet 
operation  in  icing  conditions  regardless 
of  the  icing  capability  of  the  remainder 
of  the  rotorcraft. 

Another  commenter  states  that  the 
requirements  of  S  27.1093(b)(2)  for 
ground  operation  (taxiing)  in  certain 
meteorological  conditions  should  be 
limited  in  applicability  to  rotorcraft 
which  are  quahfied  for  flight  into 


atmospheric  icing  (ref.  §  27.1419).  A 
proposal  for  such  a  rule  change  of  this 
order  is  beyond  the  scope  of  the  notice 
and  is,  therefore,  inappropriate  in  this 
rulemaking  action. 

The  proposal  included  changing  the 
reference  in  paragraph  (b)  from 
Appendix  C  of  Part  25  to  Appendix  C  of 
Part  29.  These  appendices  are  identical. 
This  change  is  required  to  correlate  the 
airframe  icing  requirements  in  §  27.1419 
to  the  powerplant  icing  requirements  of 
this  section. 

Accordingly,  the  proposal  is  adopted 
without  change. 

Proposal  3-29.  The  notice  proposed  to 
amend  paragraph  (c)  of  S  27.1141  to 
extend  its  applicabiUty  to  any 
powerplant  valve  regardless  of  the 
location  of  the  valve  control,  except  that 
valves  are  excluded  if  their  function  is 
not  required  for  safety.  No  comments 
were  received,  and  this  proposal  is 
adopted  without  change. 

Proposal  3~30.  The  notice  proposed  to 
amend  paragraphs  (a)  through  (d)  of 
§  27.1143  to  replace  the  terms  "throttle 
control"  and  "thrust  control,"  which  are 
appropriate  only  to  certain  engines,  with 
the  more  general  term  "power  control." 
This  change  should  preclude 
misconceptions  regarding  engine  control 
arrangements  when  governor-controlled 
turboshaft  engines  are  employed  in 
rotorcraft  No  conmients  were  received, 
and  this  proposal  is  adopted  without 
change. 

Proposal  3-31.  The  notice  proposed  to 
amend  paragraph  (b)  of  §  27.1163  to 
restate  the  design  requirement  for 
accessory  drive  torque  limiting  devices 
in  terms  which  will  now  allow  the 
torque  limiting  device  to  be  included  in 
either  the  accessory  or  the  rotor  drive 
system.  This  will  eliminate  the 
ambiguity  in  the  present  rule  which 
implies  that  the  torque  limiting  device 
required  for  accessories  must  be  in  the 
design  of  the  rotor  drive  system.  No 
comments  were  received,  and  the 
proposal  is  adopted  without  change. 

Proposal  3-32.  The  notice  proposed  to 
amend  S  27.1189  to  require  flammable 
fluid  shutoff  devices  and  controls  for 
these  devices  to  be  designed,  located, 
and  protected  to  function  properly  under 
conditions  Hkely  to  result  from  a  critical 
fire  in  a  powerplant  area.  This  change 
eliminates  design  arrangements  wherein 
valves  located  outside  the  Hre  zone  but 
in  close  contact  to  the  firewall  may  be 
adversely  affected  by  heat  transfer 
through  the  firewall  during  a  substantial 
powerplant  fire  and  may  interfere  with 
the  operation  of  these  shutoff  devices, 
thus,  adding  to  the  hazards  of  an  engine 
fire.  No  comments  were  received,  and 
this  proposal  is  adopted  without  change. 


Proposal  3-33.  The  notice  proposed  to 
amend  §  27.1193  by  adding  a  new 
paragraph  (f)  to  require  redundant 
retention  means  for  each  openable  or 
readily  removable  panel,  cowling,  or 
engine  or  rotor  drive  system  covering. 
Conventional  fasteners  for  these  devices 
are  subject  to  frequent  operation  by 
maintenance  personnel  and  are  known 
to  deteriorate  or  fail  from  wear  or 
vibration.  Such  failure  could  be 
hazardous  if  it  results  in  a  loose  panel, 
cowling,  or  covering  striking  or  being 
struck  by  the  rotors  or  by  critical 
controls. 

One  commenter  requests  that 
proposed  §  27.1193(f)  be  revised  to 
reflect  the  single  failure  concept  when 
evaluating  the  need  for  redundant 
cowling  or  panel  retention  devices.  Such 
a  limitation  to  the  rule  would  be 
inappropriate  since  one  failure  can 
contribute  directly  to  loads  earned  by 
other  retention  devices  and  thus  result 
in  multiple  failures.  The  amendment 
provides  relief  from  multiple  failure 
considerations  if  such  failure  modes  are 
extremely  improbable.  Therefore,  the 
proposal  is  adopted  without  change. 

Proposal  3-34.  Paragraph  (1)  of 
§  27.1305  is  revised  to  require  a  low  fuel 
warning  device  for  each  tank  that  can 
be  used  to  feed  an  engine,  including 
single  tank  configurations.  In  addition, 
new  wording  is  added  to  allow,  if 
desired,  a  longer  time  between  warning 
actuation  and  fuel  exhaustion  and  to 
require  the  low  fuel  warning  device  to 
be  independent  of  the  normal  fuel 
quantity  indicating  system.  This  change 
will  clarify  which  tanks  (i.e..  any  tank 
which  directly  feeds  an  engine)  require 
low  fuel  warning  devices  and  allow  the 
designer  flexibility  to  set  the  device  to 
signal  low  fuel  earlier  than  5  minutes 
before  fuel  exhaustion  if  needed  for 
operational  reasons.  A  requirement  for 
the  low  fuel  warning  device  to  be 
independent  of  the  normal  fuel  quantity 
indicator  is  needed  since  without 
independence,  errors  or  malfunctions  of 
the  normal  indicators  could  mask  the 
signal  to  the  low  fuel  warning  device 
and  negate  its  value. 

Paragraph  (m)  currently  requires  "a 
means  to  indicate  to  the  pilot  when  each 
emergency  pump  is  in  operation."  The 
existing  rule  was  intended  to  alert  crew 
members  to  the  fact  that  the  primary 
pump  has  failed  so  that  appropriate 
precautions  for  continued  flight  in  this 
failure  mode  may  be  instituted.  Some 
rotorcraft  configurations  operate  the 
main  pump  and  the  emergency  pump 
simultaneously.  Others  rely  on  suction 
fuel  feed  systems  after  failure  of  the 
main  pump,  thus  leading  to  possible 
confusion  regarding  acceptable  means 
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of  compliance.  This  proposal  revises 
paragraph  (m)  to  simply  state  that  an 
indication  of  pump  failure  is  required. 
Other  rules  require  continued  fuel  feed 
in  the  event  of  this  type  of  failure. 

One  commenter  suggests  that  the 
proposed  change  to  paragraph  (m) 
should  include,  as  a  means  of 
compliance,  a  preflight  check  to  enable 
the  crew  to  establish  that  all  fuel  pumps 
are  functioning  properly.  The  FAA  does 
not  concur  because  a  preflight  check 
would  not  provide  the  flightcrew  with 
the  in-flight  failure  indication  needed  to 
enable  the  crew  to  institute  any 
appropriate  precautions  associated  with 
continued  operation  on  the  remaining 
derogated  fuel  system. 

The  notice  proposed  to  amend 
paragraph  (q)  to  extend  its  application 
to  all  rotorcraft  (not  just  those  with 
turbine  engines)  and  to  require  an 
indication  to  the  crew  of  the  degree  of 
filter  blockage  established  in 
conjunction  with  the  fuel  flow 
demonstrated  in  compliance  with 
§  27.955.  This  change  clarifies  the 
intentions  of  the  rule  and  correlates  the 
setting  of  the  indicator  to  the  fuel  system 
performance. 

Paragraph  (s),  which  currently 
requires  an  indicator  to  indicate  the 
functioning  of  all  fuel  heaters,  is  revised 
to  require  function  indicators  only  for 
selectable  or  controllable  fuel  heaters. 
Thermostatically  modulated  fuel  heaters 
do  not  need  crew  attention  and  a 
requirement  for  an  indicator  for  the 
function  of  heaters  of  this  type  is 
removed. 

No  other  comments  were  received. 
For  the  foregoing  reasons,  this  proposal 
is  adopted  without  change. 

Proposal  3-35.  The  notice  proposed  to 
amend  §  27.1337  to  add  a  new  paragraph 
(e)  to  require  rotor  drive  system 
transmissions  and  gearboxes  to  be 
equipped  with  magnetic  chip  detectors. 
These  chip  detectors  are  needed  to  alert 
the  crew  of  impending  failure  of 
ferromagnetic  components  in  these 
transmissions  and  gearboxes.  No 
comments  were  received,  and  this 
proposal  is  adopted  without  change. 

Proposal  3-36.  The  notice  proposed  to 
amend  §  27.1521  to  add  new  paragraphs 
(g),  (h).  and  (i)  which  establish  and 
define  the  powerplant  hmitations 
associated  with  OEI  ratings.  These  new 
paragraphs  will  ensure  proper 
recognition  in  the  powerplant  limitations 
listing  required  by  §  27.1583(b].  No 
comments  were  received,  and  this 
proposal  is  adopted  without  change. 

Proposal  3-37.  The  notice  proposed  to 
amend  §  27.1549  to  add  a  new  paragraph 
(e)  which  requires  arrangement  of 
instrument  markings  for  OEI  ratings  to 
be  clearly  differentiated  from  the  normal 


operating  limits.  This  will  ensure  that 
instruments  are  marked  to  avoid  or 
minimize  possible  inadvertent  use  of 
OEI  ratings  when  operation  of  the 
rotorcraft  should  be  limited  to  the 
normal  operating  limits.  No  comments 
were  received  on  this  proposal; 
however,  it  was  subsequently  noted  that 
the  proposed  wording  would  preclude 
use  of  the  2y2-minute  OEI  power  rating 
to  achieve  a  safe  one-engine-inoperative 
climbout  after  a  balked  landing  or  to 
avoid  the  hazardous  zones  of  the  HV 
diagram  if  the  associated  engine  failure 
occurred  in  conjunction  with  flight 
conditions  which  dictate  use  of  this 
power.  This  was  not  intended  or 
justified,  and  a  revision  to  this  section 
eliminates  this  possiblilty.  The  revision 
is  editorial  only. 

Proposal  3-38.  The  notice  proposed  to 
amend  paragraph  (c)  of  9  29.45  to 
require  published  rotorcraft 
performance  to  be  adjusted 
conservatively  to  account  for 
powerplant  instnmient  error.  One 
commenter  objects  stating  that  the 
proposed  rule  is  unnecessary  because 
the  subject  of  powerplant  instrument 
accuracy  is  already  adequately 
addressed  in  the  guidance  contained  in 
paragraph  55  of  FAA  Advisory  Circular 
29-2A,  "Certification  of  Transport 
Category  Rotorcraft,"  dated  September 
16, 1987.  As  a  result,  not  just  of  this 
comment,  out  after  a  review  of  several 
similar  discussions  in  Committee  II — 
Propulsion,  held  at  the  New  Orleans 
Rotorcraft  Regulatory  Review 
Conference,  the  FAA  agrees  that  the 
current  regulation  is  adequate  on  a 
standalone  basis.  Accordingly,  this 
proposal  is  withdrawn. 

Proposal  3-39.  The  notice  proposed  to 
introduce  in  §  29.67  a  requirement  to 
determine  climb  performance  at  the  new 
"continuous"  OEI  rating  discussed  in 
detail  in  the  explanation  for  Proposal  3- 
3  and  to  revise  the  term  "30-minute 
power"  to  read  "30-minute  OEI  power." 
The  new  wording  of  §  29.67  sets  forth 
the  requirements  for  performance  at  the 
continuous  OEI  rating  as  parallel, 
alternative  performance  available  to 
rotorcraft  which  have  met  the 
corresponding  component  and  system 
qualifications  specified  by  this  proposal. 
Subsequent  to  issuance  of  the  NPRM,  it 
was  brought  to  the  attention  of  the  FAA 
that  engine  installations  may  be 
designed  with  a  critical  engine.  The 
proposal,  if  adopted,  would  not  account 
for  this  design  although  the  original 
intent  was  to  determine  climb 
performance  with  loss  of  the  engine  in  a 
"worst-case"  situation;  i.e.,  the  most 
critical  engine.  As  a  result,  the  rule  as 
adopted  has  been  clarified  to  substitute 
"the  critical  engine  inoperative"  for  "one 


engine  inoperative."  These  changes  will 
clarify  the  eligibility  and  requirements 
associated  with  this  new  continuous 
one-engine-inoperative  rating.  No 
comments  were  received,  and  the 
proposal  is  adopted  with  only  the 
change  noted. 

Proposal  3-40.  The  notice  proposed  to 
amend  §  29.361  to  set  forth  new  and 
more  realistic  design  limit  torque 
requirements  for  turbine  engine 
installations.  For  a  discussion  of  this 
proposal,  see  the  discussion  under 
Proposal  3-4  pertaining  to  §  27.361. 
Comments  received  for  this  proposal  are 
identical  to  comments  received  for 
Proposal  3-4.  Accordingly,  Proposal  3-40 
is  adopted  with  the  same  changes 
discussed  in  Proposal  3-4. 

Proposal  3-41.  The  notice  proposed  to 
amend  §  29.549(e)  to  add  the  term  "OEI" 
to  the  existing  term  "2y8-minute  power." 
The  term  "OEI"  is  a  new  abbreviation 
added  to  §  1.2  by  this  amendment.  This 
change  standardizes  and  clarifies  the 
title  and  Hmitations  appropriate  for  the 
use  of  2%-minute  OEI  power.  No 
comments  were  received  on  this 
proposal.  It  is  adopted  without  change. 

Proposal  3-42.  The  notice  proposed  to 
amend  §  29.901  by  revising  paragraph 
(b)(2),  adding  a  new  paragraph  (b)(6). 
and  revising  paragraph  (c). 

For  an  explanation  of  the  part  of  the 
proposal  to  revise  paragraph  (b)(2]  and 
to  add  a  new  paragraph  (b)(6),  see 
Proposal  3-7.  No  comments  were 
received,  and  this  part  of  the  proposal  is 
adopted  without  change. 

The  proposed  change  to  paragraph  (c) 
would  limit  the  scope  of  the  powerplant 
systems  fault  analysis  to  "single  failure 
or  malfunction  or  probable  combination 
of  related  secondary  failures."  Several 
commenters  object  to  the  new  wording 
of  paragraph  (c)  on  the  grounds  that 
limiting  the  analysis  to  "related" 
secondary  failures  could  result  in  a 
lower  level  of  safety.  These  commenters, 
who  have  extensive  experience  with 
application  of  the  corresponding  rule  in 
Part  25  for  transport  airplanes,  deny  that 
the  wording  as  it  now  exists  would 
cause  a  "proliferation  of  endless  failure 
modes  and  effects  analysis"  as 
contended  by  the  original  proponents  of 
the  proposed  wording.  In  view  of  these 
comments  and  the  FAA's  general 
objective  of  not  lowering  the  level  of 
safety,  the  proposed  change  to 
paragraph  (c)  of  §  29.901  is  withdrawn. 

Proposal  3-43.  The  notice  proposed 
several  changes  to  §  29.903.  The  first 
change  adds  a  requirement  to  paragraph 
(a)  that  reciprocating  engines  used  in 
helicopters  must  be  qualified  in 
accordance  with  the  special  helicopter 
engine  testing  requirements  in  §  33.49(d). 
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This  change  is  needed  to  ensure  that  this 
aspect  is  not  overlooked  when  such 
engines  are  installed  in  Part  29 
programs.  No  conrnients  were  received 
on  this  part  of  tbe  proposal,  it  is  adopted 
without  change. 

Another  change  revises  paragraph 
(b)(2)  to  identify  and  clarify  crew  action; 
i.e.,  normal  pilot  action  allowable  with 
primary  flight  controls,  in  determining  if 
adequate  powerplant  systems  isolation 
is  provided.  Most,  if  not  all,  of  the  power 
lever  motion  for  rotorcraft  engines  is 
mechanically  or  electronically  affected 
by  the  flight  controls,  and  this  change 
eliminates  any  possible  confusion  that 
may  exist  regaiding  the  acceptability  of 
modifying  optimum  flight  control 
manipulation  to  protect  engine 
parameters.  No  comments  were  received 
on  this  part  of  tbe  proposal.  It  is  adopted 
as  proposed 

New  paragraph  (c)(3)  is  added  and 
changes  existing  paragraph  (c)  from 
simply  requiring  restart  capaWity  to 
requiring  the  restart  capability  to  be 
available  throughout  a  flight  envelope 
appropriate  to  the  rotorcraft.  This  will 
avoid  the  concept  that  an  in-flight 
engine  restart  envelope  which  is 
minimal  and  impractical  constitutes 
acceptable  comphance  with  this  rule. 

Due  to  a  printing  error,  the  word 
"appropriate"  was  omitted  from  the 
Federal  Register  publication  of  Proposal 
3-43.  Paragraph  (c)(3)  should  read, 
"Engine  restart  capability  must  be 
established  throu^out  a  flight  envelope 
appropriate  to  the  rotorcraft." 

A  commenter  notes  the  ommission 
and  suggests  that  die  engine  restart 
capability  should  be  established 
throughont  a  defined  flight  envelope. 
This  alternate  wording,  however,  could 
result  in  certification  of  rotorcraft  with  a 
restart  capability  so  limited  as  to  be  of 
little  or  no  use  to  the  crew.  Another 
commenter  suggests  that  the 
requirement  for  an  air  restart  envelope 
should  include  restart  capability 
throughout  the  flight  envelope  of  the 
rotorcraft.  However,  this  wording  could 
be  interpreted  to  require  restart  at  the 
extremes  of  the  flight  envelope.  Neither 
of  these  suggestions  are  justified  and, 
therefore,  the  proposal  is  adopted  with 
the  editorial  change  to  paragraph  (c)(3) 
as  discussed. 

Proposal  3—44.  The  notice  proposed  to 
amend  paragraph  (a)  of  §  29.908  to 
require  the  rotorcraft  to  have  the        ** 
capability  of  safe  operation,  including 
adequate  cooling,  following  a  cooling 
fan  failure.  Under  the  existing  rule,  fan 
failure  modes  could  be  accepted  which 
may  result  in  hazards  to  the  rotorcraft 
caused  by  loss  of  cooling  air  to  critical 
powerplant  corapcatents.  The  notice  also 
proposed  a  new  paragraph  (c)  requiring 


a  determination  that  cooling  fans  v\rhich 
arc  not  part  of  the  rotor  drive  system  are 
not  subject  to  fan  blade  resonant 
conditions  within  the  operating  limits  of 
the  rotorcraft.  Tliis  will  ensure  that 
cooling  fans  which  by  location  or 
definition  may  not  be  included  in  other 
fatigue  tests  or  evaluations  are 
evaluated  for  possible  fatigue  failure. 
Finally,  the  title  of  this  paragraph  has 
been  changed  from  "Failure  Evaluation" 
to  "Fatigue  Evaluation"  to  be  consistent 
with  the  subject  material  of  the 
paragraph  as  revised.  No  comments 
were  received,  and  this  proposal  is 
adopted  without  change. 

Proposal  3-45.  The  notice  proposed  a 
number  of  amendments  to  §  29.923. 
These  include  editorial  changes, 
additional  endurance  test  criteria  for  a 
new  continuous  OEI  rating,  and 
clarification  of  the  torque  and  r.p.m. 
relation  intended  for  the  various  power 
ratings  involved  in  the  tests  prescribed 
by  this  section. 

Paragraph  (a)(1)  is  amended  to  require 
the  test  cycle  to  be  extended  beyond  10 
hours  if  OEI  rating  tests  are  included  in 
the  test  program.  This  change  is  needed 
to  maintain  the  cyclic  aspect  of  the  test 
if  OEI  ratings  are  included. 

Paragraph  (a)(3)  is  amended  to 
include  rotational  speed  as  a  part  of  the 
test  because  the  term  "torque"  by  itself 
does  not  adequately  define  the  test. 

Paragraph  (a)(3)(ii)  is  amended  for 
clarity. 

Paragraphs  (b)(2),  (f),  and  (k)  are 
amended  to  add  the  test  requirements 
for  the  new  continuous  OEI  rating  and 
retain,  as  an  alternate,  the  30-minute 
OEI  raMng  tests  for  those  applicants 
who  may  request  this  rating.  This 
change  provides  a  regulatory  test  basis 
for  qualifying  the  rotor  drive  system  for 
optional  OEI  ratings. 

Paragraph  (g)  is  amended  to  remove 
the  inference  that  the  2Vi-minute  OEI 
runs  must  be  repeated  if  the  takeoff  run 
is  reconducted.  Under  these 
circumstances,  additional  testing  for  the 
2y2-minute  rating  is  unnecessary  for 
safety. 

Additional  amendments  are  made  to 
paragraphs  (b),  (c),  (d),  (e),  (f).  (h).  and 
(k)  to  clarify  the  provisions  with  respect 
to  power  parameters  to  ensure  that 
appropriate  torque  and  rotational 
speeds  are  used  during  the  tests. 

No  comments  were  received  on  this 
proposal,  and  it  is  adopted  without 
change. 

Proposal  3-46.  The  notice  proposed 
several  amendments  to  §  29.927. 
Paragraph  (c)  is  changed  by  revising  and 
extending  the  rotor  drive  system 
lubrication  failure  test  requirements  for 
Category  A  rotorcraft  and  by  clarifying 
the  corresponding  test  requirements  for 


Category  B  rotorcraft.  Category  A 
aircraft  must  have  significant  continued 
flight  capability  after  a  failure  in  order 
to  optimize  eventual  landing 
opportunities.  However,  indefinite  flight 
following  the  lubrication  system  failure 
is  not  expected.  The  changes  to  the 
Category  B  rotorcraft  drive  system 
lubrication  failure  test  requirements  are 
largely  for  clarification  and  are  not 
substantive. 

A  commenter  notes  that  paragraph  (c). 
as  proposed,  could  be  interpreted  to 
preclude  credit  for  auxiliary  lubrication 
systems  or  to  require  consideration  of 
lubricant  failures  to  self-lubricated 
bearings.  This  was  not  intended,  and  the 
wording  of  paragraphs  (c)(1)  and  (c)(2) 
has  been  revised  to  eliminate  this 
possible  ambiguity. 

The  change  to  the  overspeed  test 
requirements  in  paragraph  (d)  removes 
the  arbitrary  requirement  of  120  percent 
and  substitutes  a  more  realistic  one 
which  will  relate  to  the  operating 
characteristics  of  the  rotorcraft.  This 
change  is  needed  because  the  existing 
120  percent  overspeed  requirement  may 
be  unnecessarily  severe  for  some 
rotorcraft.  An  additional  change 
eliminates  the  requirement  for 
accomplishing  the  acceleration  phase  of 
the  overspeed  tests  within  10  seconds 
when  the  maximum  acceleration  rate  of 
the  engine  requires  more  time.  This  will 
avoid  special  engine  fuel  control 
modifications  for  test  purposes  which 
are  unnecessary  and  may  damage  the 
engine. 

One  commenter  suggests  that  the 
overspeed  tests  required  by  paragraph 
(d)  should  be  limited  to  the  speed 
associated  with  speed  and  torque 
limiting  devices.  The  FAA  concurs  with 
this  comment  provided  that  the  speed 
and  torque  limiting  device  is  reliable 
and  independent  from  the  normal  engine 
control  for  rotational  speed,  and  the 
amendment  reflects  this  concept.  The 
same  commenter  also  suggests  that  the 
overspeed  tests  required  in  paragraph 
(d)  should  be  limited  to  105  percent  of 
the  maximum  rotational  speed,  not 
considering  transients.  The  FAA  does 
not  concur  since  it  is  essential  that 
overspeed  above  the  maximum 
expected  transient  speed  be 
demonstrated  to  assure  a  margin  of 
safety  for  this  condition. 

Further  change  to  §  27.927  is  made  to 
add  a  new  paragraph  (f)  which  requires 
each  individual  test  specified  by  this 
section  to  be  conducted  without 
intervening  disassembly  and,  except  for 
the  lubrication  failure  tests  of  paragraph 
(c),  requires  each  part  tested  to  be  in  a 
serviceable  condition  at  the  conclusion 
of  the  test.  Intervening  disassembly  is 
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unacceptable  since  it  can  invalidate  the 
required  serviceability  findings.  The 
serviceability  requirement  is  needed  to 
ensure  that  only  test  results  which  are 
satisfactory  may  be  used  to  show 
compliance. 

One  commenter  incorrectly  assumes 
that  new  paragraph  (f)  requires  all  tests 
under  §  29.927  to  be  conducted  in  the 
sequence  listed  in  the  section  and  on  the 
same  test  specimen.  New  paragraph  (f] 
is  intended  to  require,  in  part,  the  test 
specified  by  any  selected  paragraph, 
such  as  the  200  applications  of  torque 
specified  by  paragraph  (b)(1)  of  this 
section,  to  be  conducted  without 
intervening  disassembly  on  any  one 
specimen  of  the  rotor  drive  system. 

This  proposal  is  adopted  with  the 
changes  discussed. 

Proposal  3-47.  For  an  explanation  of 
new  S  29.954,  see  the  explanation  for 
Proposal  3-11.  No  comments  were 
received  on  this  proposal,  and  it  is 
adopted  without  change. 

Proposal  3-48.  For  an  explanation  and 
a  discussion  of  the  comments  related  to 
the  proposed  changes  to  §  29.955.  see 
the  discussion  of  Proposal  3-12.  As  a 
result  of  the  comments  received  for 
Proposal  3-12,  corresponding  changes 
have  been  incorporated  into  this 
proposal,  and  it  is  adopted  with  those 
changes. 

Proposal  3-49.  The  notice  proposed  an 
amendment  to  §  29.961  to  simplify  and 
restate  the  fuel  system  hot  weather 
qualification  requirements.  This  would 
eliminate  detail  requirements  in  the 
existing  rule  which  were  to  some  extent 
redundant  or  not  necessarily  critical  for 
some  rotorcraft.  No  comments  were 
received  on  this  proposal.  The  phrase 
"including,  if  applicable,  the  engine 
operating  conditions  defined  by 
§§  29.927  (b)(1)  and  (b)(2)"  is  added  in 
the  amendment  to  be  consistent  with  the 
corresponding  amendment  being  made 
to  §  27.961  and  to  ensure  that  certain 
critical  qualification  aspects  are 
properly  considered.  This  change  is 
clarifying  in  nature  and  falls  within  the 
scope  of  the  notice.  The  proposal  is 
;!c^npted  with  only  this  editorial 
addition. 

Proposal  3-50.  For  comments  related 
to  the  proposed  revision  to  paragraph 
(b)  of  §  29.963,  see  the  discussion  of 
Proposal  3-14.  As  indicated  in  that 
discussion,  the  higher  load  factor 
requirements  for  fuel  tanks  may  not  be 
appropriate  and,  therefore,  the  proposed 
change  to  paragraph  (b)  is  withdrawn. 

For  an  explanation  of  the  proposal  to 
add  a  new  paragraph  (e)  to  §  29.963,  see 
the  discussion  for  Proposal  3-14.  No 
comments  were  received  on  this  part  of 
the  proposal,  and  it  is  adopted  as 
proposed. 


Proposal  3-51.  The  notice  proposed  an 
amendment  to  remove  paragraph  (f) 
from  §  29.967.  The  requirements  of 
paragraph  (f)  are  adequately  covered  by 
§  29.963.  No  comments  were  received, 
and  the  proposal  is  adopted  without 
change. 

Proposal  3-52.  For  an  explanation  of 
this  proposal  to  amend  §  29.969,  see  the 
explanation  for  Proposal  3-15.  No 
comments  were  received,  and  the 
proposal  is  adopted  without  change. 

Proposal  3-53.  The  notice  proposed  to 
amend  §  29.971  to  require  that  fuel  tank 
sump  designs  be  arranged  so  that 
drainage  to  the  sump  area  will  occur 
with  the  rotorcraft  parked  in  any  ground 
attitude  which  can  reasonably  be 
expected  in  service.  Current  §  29.971, 
which  requires  only  that  drainage  to  the 
sump  be  effective  with  the  rotorcraft 
parked  in  the  "normal"  attitude,  may  not 
accomplish  its  intended  purpose  when 
rotorcraft  are  parked  on  uneven  terrain. 
No  comments  were  received,  and  the 
proposal  is  adopted  without  change. 

Proposal  3-54.  For  an  explanation  of 
this  proposal  to  amend  f  29.975,  see 
Proposal  3-17.  No  comments  were 
received,  and  the  proposal  is  adopted 
without  change. 

Proposal  3-55.  For  an  explanation  of 
this  proposal  which  amends  §  29.991, 
see  Proposal  3-18.  No  comments  were 
received,  and  the  proposal  is  adopted 
without  change. 

Proposal  3-56.  The  proposal  to  amend 
§  29.993  has  been  withdrawn.  For  an 
explanation,  see  the  discussion  of 
Proposal  3-19. 

Proposal  3-57.  The  notice  proposed  to 
amend  §  29.997  in  a  maimer  similar  to 
Proposal  3-20  for  §  27.997.  For  a 
discussion  of  the  comments  received, 
see  Proposal  3-20.  The  proposal  is 
adopted  without  substantive  change. 

Proposal  3-58.  For  an  explanation  of 
this  proposal  to  amend  §  29.999,  see 
Proposal  3-21.  No  comments  were 
received,  and  the  proposal  is  adopted 
without  change. 

Proposal  3-59.  The  notice  proposed  to 
add  a  new  §  29.1001  to  set  forth 
certification  safety  standards  for  fuel 
jettisoning  systems.  While  these  systems 
are  optional,  this  new  section 
establishes  the  minimum  safety 
precautions  which  designers  must 
consider  when  choosing  to  produce 
systems  of  this  type. 

A  commenter  suggests  that 
demonstration  of  fuel  jettisoning  during 
"emergency  descent"  should  not  be 
required  since  it  is  not  a  condition  that 
can  be  quantified  and  is  not  a  normal 
flight  regime.  The  FAA  agrees  that  a 
requirement  for  fuel  jettisoning  during 
emergency  descent  is  unnecessary  and 
that  flight  limitations  prescribed  for  use 
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of  the  fuel  jettisoning  system  are 
adequate  to  ensure  safety.  Another 
commenter  suggests  that  jettisoned  fuel 
should  be  allowed  to  impinge  on  certain 
parts  of  the  rotorcraft  if  no  hazard  is 
involved.  Such  a  finding,  if  established, 
should  be  allowed  for  credit  toward 
meeting  this  rule.  The  rule,  as  adopted, 
incorporates  both  of  these  changes. 

Proposal  3-60.  The  notice  proposed  to 
amend  §  29.1011  by  revising  its  title  from 
"General"  to  "Engines:  General,"  by 
removing  existing  paragraph  (b),  and  by 
redesignating  paragraphs  (c),  (d),  and  (e) 
as  (b),  (c),  and  (d),  respectively.  To  be 
consistent  with  the  restructuring  of 
§  29.1011,  this  amendment  includes  an 
editorial  change  to  redesignated 
paragraph  (d)  to  remove  the  words 
"*  *  *  and  rotor  drive  system  *  *  *." 
These  changes  will  also  coordinate  the 
requirements  of  this  section  with  new 
§  29.1027.  No  comments  were  received, 
and  except  for  the  deletion  noted,  the 
proposal  is  adopted  without  change. 

Proposal  3-61.  For  an  explanation  of 
this  proposal  to  amend  S  29.1019,  see  the 
explanation  for  Proposal  3-23.  No 
comments  were  received,  and  the 
proposal  is  adopted  without  change. 

Proposal  3-62.  The  notice  proposed  to 
add  a  new  S  29.1027,  'Transmissions 
and  Gearboxes:  General,"  which 
contains  the  requirements  removed  from 
§  29.1011  by  Proposal  3-«)  plus 
additional  lubrication  system 
requirements  appropriate  for 
transmissions  and  gearboxes.  These 
requirements  are  derived  from  existing 
eivgine  oil  system  requirements  which 
have  been  adjusted  or  modified  to  suit 
the  needs  of  transmissions  and 
gearboxes. 

A  commenter  suggests  that  paragraph 
(b)  should  apply  only  to  oil  systems 
which  employ  separate  tanks  and  not  to 
systems  which  employ  gearbox  sump 
type  oil  reservoirs.  In  response  to  the 
comment,  the  FAA  has  determined  that 
the  relevant  oil  system  requirements  are 
those  relating  to  strength,  including 
pressure  tests,  lines  and  fittings,  vent 
arrangements,  drains,  vibration,  and  fire 
protection  and  that  these  requirements 
are  valid  for  pressure  lubrication 
systems  regardless  of  the  oil  storage 
configuration.  Nonpressurized  splash 
lubrication  arrangements  are  usually 
free  from  the  problems  of  pressurized 
systems  and,  therefore,  should  be 
exempt  from  the  detail  requirements 
addressed  above.  This  commenter's 
suggestion  is,  therefore,  not 
incorporated. 

A  second  commenter  suggests  that 
paragraph  (b)  of  the  proposal  is 
confusing  and  should  be  clarified  to 
ensure  proper  application.  The  FAA 
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concurs  and.  accordingly,  has  made 
several  changes  to  identify  specifically 
the  pertinent  parts  of  other  oil  system 
rules  referenced  in  this  proposal  as  well 
as  to  remove  apparent  redundancies. 

The  third  commenter  suggests  that 
paragraph  (b)(2)  should  be  revised  to 
require  a  coarse  mesh  screen  in  the 
scavenge  to  the  oil  pump  rather  than  the 
tank  or  sump  outlet  screen  specified  by 
the  proposal.  The  FAA  does  not  concur 
since  this  would,  in  effect,  remove  the 
protection  a  tank  outlet  screen  provides 
from  trash,  paper,  or  other  objects  which 
might  enter  the  system  via  the  tank  filler 
opening. 

The  proposal  is  adopted  with  the 
changes  discussed. 

Proposal  3-63.  The  notice  proposed  to 
amend  §  29.1041  to  revise  paragraph  [a] 
to  include  the  phrase  "for  which 
certification  is  requested."  This  change 
is  needed  to  clarify  and  identify  the 
range  of  operating  conditions  for  which 
powerplant  cooling  provisions  must  be 
effective.  In  addition,  the  notice 
proposed  to  amend  paragraph  (c)  to 
exempt  ground-use-only  auxiliary  power 
units  from  the  requirement  for  in-flight 
cooling  tests.  No  comments  were 
received,  and  the  proposal  is  adopted 
without  change. 

Proposal  3-64.  The  notice  proposed  to 
add  a  new  paragraph  (a)(5)  to  §  29.1043 
which  includes  a  defmition  of 
"stabilization"  as  it  pertains  to 
powerplant  systems  cooling  tests.  This 
will  define  more  clearly  the  extent  of 
cooling  tests  and  eliminate  prolonged 
and  unnecessary  extension  of  cooling 
tests  which  may  be  interpreted  as 
required  if  test  parameters  continue  to 
change  slightly  during  the  cooling  test. 
No  comments  were  received  and  this 
proposal  is  adopted  without  change. 

Proposal  3-65.  The  notice  proposed  to 
revise  paragraph  (c)  of  S  29.1045  to 
include  requirements  for  the  OEI  en 
route  climb  cooling  tests  applicable  to 
the  new  "continuous  OEI"  rating 
introduced  in  this  rulemaking.  TTie 
existing  OEI  en  route  climb  cooling  test 
requirements  are  not  adequate  to  ensure 
proper  evaluation  of  powerplant  cooling 
parameters  during  operation  at  this 
power  rating.  No  comments  were 
received,  and  this  proposal  is  adopted 
without  change. 

Proposal  3-66.  The  notice  proposed  to 
revise  paragraph  (a)  of  \  29.1047  to 
include  requirements  for  the  OEI 
takeoff/climb  cooling  tests  applicable  to 
the  new  "continuous  OEI"  rating  for 
reasons  similar  to  those  in  Proposal  3- 
65.  No  comments  were  received,  and 
this  proposal  is  adopted  without  change. 

Proposal  3-67.  The  notice  proposed  to 
restate  paragraph  (b)(1)  of  i  29.1093  so 
that  the  phrase  "within  the  Hmitations 


established  for  the  rotorcraft"  applies 
only  to  the  requirement  in  paragraph 
(b)(l](ii)  for  demonstrating  flight  in 
failing  and  blowing  snow.  For  an 
explanation  of  this  proposal  and  a 
discussion  of  the  comments  received 
from  the  public,  see  Proposal  3-28. 

The  notice  also  proposed  to  change 
the  reference  in  paragraph  (b)  from 
Appendix  C  of  Part  25  to  Appendix  C  of 
Part  29  to  correlate  the  airframe  icing 
requirements  of  §  29.1419  to  the 
powerplant  icing  requirements  of  this 
section.  These  appendices  are  identical. 

The  proposal  is  adopted  without 
change. 

Proposal  3-68.  For  an  explanation  of 
this  proposal  to  amend  §  29.1141,  see  the 
discussion  for  Proposal  3-29.  No 
comments  were  received,  and  this 
proposal  is  adopted  without  change. 

Proposal  3-69.  The  notice  proposed  to 
amend  paragraphs  (a)  through  (e)  of 
§  29.1143  to  replace  the  terms  "throttle 
control"  and  "thrust  control"  with  the 
more  general  term  "power  control."  For 
an  explanation  of  these  changes,  see  the 
discussion  for  Proposal  3-30.  No 
comments  were  received,  and  this 
proposal  is  adopted  without  change. 

Proposal  3-70.  The  notice  proposed  to 
amend  paragraph  (d)  of  §  29.1163  to 
rephrase  the  design  requirement  for 
accessory  drive  torque  limiting  devices 
so  that  the  torque  limiting  device  may  be 
included  in  either  the  accessory  or  the 
rotor  drive  system.  For  an  explanation 
of  this  proposal,  see  the  discussion  for 
Proposal  3r-31.  No  comments  were 
received,  and  the  proposal  is  adopted 
without  change. 

Proposal  3-71.  The  notice  proposed  to 
add  a  new  paragraph  (b)  to  §  29.1181. 
Paragraph  (b)  reinstates  a  requirement 
pertaining  to  powerplant  fire  zones 
which  was  inadvertently  dropped  by 
Amendment  29-3  (33  FR  956;  January  26. 
1968).  Paragraph  (b)  requires  that  fire 
zones,  as  defined  in  this  section,  must  be 
protected  from  powerplant  fires  in 
accordance  with  specific  protective 
systems  defined  in  other  associated 
rules  in  the  Part.  No  comments  were 
received  on  this  proposal,  and  it  is 
adopted  without  change. 

Proposal  3-72.  The  notice  proposed  to 
amend  paragraph  (e)  of  §  29.1189  to 
require  flammable  fluid  shutoff  devices 
and  controls  for  these  devices  to  be 
designed,  located,  and  protected  to 
function  properly  under  conditions 
likely  to  result  from  a  critical 
powerplant  area  fire.  This  change  is 
needed  to  preclude  approval  of  design 
arrangements  wherein  heat  from  an 
engine  compartment  fire  is  conducted 
through  the  firewall  to  the  extent  that  it 
jeopardizes  the  operation  of  these 
shutoff  devices. 


The  notice  also  proposed  to  amend 
paragraph  (f)  to  exempt  ground-use-only 
auxiliary  power  unit  shutoff  devices 
from  the  requirement  for  a  guarded 
control.  This  eliminates  the  need  for  a 
design  feature  when  no  flight  or  ground 
safety  objective  is  involved. 

No  comments  were  received,  and  this 
proposal  is  adopted  without  change. 

Proposal  3-73.  This  proposal  adds  a 
new  paragraph  (f)  to  §  29.1193  which 
would,  in  effect,  require  redundant 
retention  means  for  each  openable  or 
readily  removable  panel,  cowling, 
engine,  or  rotor  drive  system  covering. 
For  an  explanation  of  this  proposal  and 
the  comment  received,  see  the 
discussion  for  Proposal  3-33.  This 
proposal  is  adopted  without  change. 

Proposal  3-74.  The  notice  proposed  to 
revise,  edit,  and  add  new  powerplant 
instrument  requirements  to  §  29.1305. 

For  a  discussion  of  the  revisions  to 
paragraphs  (a)(4),  (a)(17),  and  (a)(19), 
see  Proposal  3-34. 

New  paragraph  (a)(20)  combines  into 
one  rule,  without  substantative  change, 
the  existing  identical  requirements  for 
fuel  pressure  indicators  currently 
contained  in  paragraphs  (b)(2)  and  (c)(2) 
of  this  section  and  further  modifies  the 
applicability  of  this  requirement  to  only 
those  fuel  systems  with  devices  or 
components  which,  in  the  event  of 
failure,  could  adversely  affect  fuel 
pressure  at  the  engine.  These  changes 
are  needed  to  simplify  the  presentation 
in  this  section  for  fuel  pressure 
indicators  and  to  eliminate  the 
requirement  for  fuel  pressure  indicators 
in  fuel  systems  such  as  suction  or 
gravity  feed  systems  which  do  not 
incorporate  pumps,  filters,  etc.,  subject 
to  deterioration  which  could  be  reflected 
on  a  fuel  pressure  indicator. 

New  paragraph  (a)(21)  requires  a 
warning  device  to  indicate  the  failure  of 
any  fuel  pump  required  for  adequate 
fuel  flow  to  the  engine.  This  alerts  the 
flightcrew  that  fuel  flow  and  engine 
operation  are  now  dependent  on  the 
emergency  system  and  to  institute 
precautionary  operating  procedures. 

New  paragraph  (a)(22)  adds  a 
requirement  for  a  warning  or  caution 
device  to  alert  the  flightcrew  when 
particles  are  detected  by  the  chip 
detector  required  by  new  §  29.1337(d) 
proposed  as  another  amendment  to  this 
part.  This  amendment  is  one  of  a  two- 
part  amendment  to  require  chip 
detectors  and  associated  warning 
signals  to  alert  the  crew  to  possible 
impending  failures  in  rotorcraft 
transmissions  and  gearboxes.  These 
devices  have  been  found  to  be  a 
relatively  inexpensive  method  of 
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significantly  improving  the  safety  of 
rotorcraft  in  these  respects. 

New  paragraph  (a){23)  adds  a 
requirement  for  powerplant  instruments 
or  warning  devices  for  auxiliary  power 
units  installed  in  rotorcraft.  This  ensures 
that  flighfcrews  will  have  indicators  or 
warning  devices  needed  to  avoid 
possible  unsafe  conditions  which  may 
be  expected  during  operation  of 
auxiliary  power  units. 

Additional  editorial  changes  to 
existing  paragraphs  (b)(2)  and  (c)(2) 
have  been  added  to  integrate  new 
paragraph  (a)(20)  with  these  other 
provisions. 

No  comments  were  received,  and  this 
proposal  is  adopted  without  change. 

Proposal  3-75.  The  notice  proposed  to 
ame.nd  §  29.1337  to  add  a  new  paragraph 
(e)  to  require  certain  rotor  drive  system 
transmissions  and  gearboxes  to  be 
equipped  with  chip  detector  systems 
which  d;^tect  and  signal  the  presence  of 
ferromagnetic  particles  to  the  flightcrew. 
Also,  the  amendment  requires  a  means 
to  permit  crewmembers  to  check,  in 
flight,  the  function  of  each  detector's 
electrical  circuit  and  signal.  Because  not 
all  chips  generated  in  a  transmission  or 
gearbox  will  be  detected  by  these 
magnetic  detectors,  the  amendment  does 
not  include  extensive  performance 
requirements  for  these  systems. 
However,  these  devices  have  been 
found  to  be  a  relatively  inexpensive  and 
effective  method  of  detecting  impending 
mechanical  failures  in  gearboxes.  This 
amendment  will  improve  the  level  of 
safety  available  with  the  installation  of 
chip  detector  systems. 

A  commenter  notes  that  in  Proposal 
3-35  (S  27.1337),  chip  detectors  would  be 
required  for  "rotor  drive  system 
transmissions  and  gearboxes,"  whereas 
in  this  proposal,  affecting  Part  29,  chip 
detectors  would  be  required  only  for 
"transmission  gearboxes."  This 
inconsistency  between  the  two  parts  is 
not  intended  and  paragraph  (e)  is 
changed  to  agree  with  the  amendment  to 
§  27.1337(c).  This  commenter  also 
suggests  removal  of  the  phrase  "when 
ferromagnetic  particles  exist  in  the 
vicinity  of  the  detector."  The  FAA 
agrees  that  these  words  are 
unnecessary,  and  this  phrase  has  been 
removed. 

Accordingly,  this  proposal  is  adopted 
with  the  changes  discussed. 

Proposal  3-76.  The  notice  proposed  to 
revise  paragraphs  (f)  and  (g)  and  add  a 
new  paragraph  (h)  to  §  29.1521.  The 
changes  to  paragraphs  (f)  and  (g) 
introduce  the  term  "OEI '  to  emphasize 
and  clarify  the  limitations  on  the  use  of 
the  2'/fe-minute  and  30-minute  power 
ratings  as  defined  in  this  section.  This 
amendment  also  correlates  the  title  of 


these  ratings  to  their  definitions  in  Part 
1,  as  revised  by  this  amendment. 
Additionally,  these  changes  add  the 
introductory  phrase  "unless  otherwise 
authorized,"  in  order  to  authorize  use  of 
these  ratings  when  appropriate, 
additional  qualification  testing  or  other 
adequate  safety  measures  have  been 
instituted.  Also,  both  paragraphs  (f)  and 
(g)  have  been  reworded  to  set  forth 
specifically  the  limitations  on  the  use  of 
these  ratings.  These  changes  are 
intended  to  assist  the  pubUc  in  avoiding 
misconceptions  regarding  the  eligibility 
of  these  ratings. 

New  paragraph  (h)  establishes  and 
defines  a  new  continuous  OEI  power 
rating  using  terminology  similar  to  that 
developed  by  this  amendment  for  the 
2V2-minute  and  30-minute  power  ratings. 
This  change  ensures  proper  recognition 
in  the  powerplant  hmitations  listing 
required  by  §  29.1583. 

No  comments  were  received  on  this 
proposal;  however,  it  was  subsequently 
noted  that  the  proposed  wording  would 
preclude  use  of  the  2V2-minute  OEI 
power  rating  to  achieve  a  safe  one- 
engine-inoperative  climbout  after  a 
balked  landing  or  to  avoid  the 
hazardous  zones  of  the  HV  diagram  if 
the  associated  engine  failure  occurred  in 
conjunction  with  flight  conditions  which 
dictate  use  of  this  power.  This  was  not 
intended  or  justified  and  this  section,  as 
adopted,  clarifies  this  aspect. 

Proposal  3-77.  The  notice  proposed  to 
add  a  new  paragraph  (e)  and  make 
associated  editorial  changes  to  §  29.1549 
to  set  forth  requirements  for  powerplant 
instrument  markings  applicable  to  the 
OEI  ratings  eligible  on  certain  rotorcraft. 
For  an  explanation  of  this  proposal  and 
its  disposition,  see  the  explanation  for 
Proposal  3-37. 

Proposal  3-78.  The  notice  proposed  to 
revise  paragraph  (c)(l)(iii)  of  §  29.1557  to 
permit,  for  turbine-powered  rotorcraft, 
the  use  of  flight  manual  listings  of 
approved  fuels  in  lieu  of  decals  and 
placards  at  the  fuel  filler  openings,  as 
required  by  the  existing  rule.  The  listing 
of  approved  fuels  is,  in  some  instances, 
too  extensive  to  include  on  decals  or 
placards  in  the  space  available.  No 
comments  were  received,  and  the 
proposal  is  adopted  without  change. 

Proposal  3-79.  The  notice  proposed  to 
revise  paragraph  (c)  of  §  33.7  to  add  to 
the  list  of  ratings  and  limitations  the 
new  "continuous  OEI  power"  rating 
discussed  in  Proposal  3-3.  This 
amendment  will  ensure  recognition  and 
correlation  of  this  new  rating  to  Part  33 
test  requirements.  Paragraphs  (c)ll)(v) 
and  (c)(l){vi)  have  been  revised  in  the 
amendment  by  adding  the  term  "OEI"  to 
the  phrases  "rated  30-minute  power" 
and  "rated  2'/2-minute  power"  to  be 


consistent  with  the  addition  of  this  term 
to  other  appropriate  sections  of  this 
part.  No  comments  were  received  and 
this  proposal  is  adopted  with  the 
editorial  changes  noted. 

Proposal  3-80.  The  notice  proposed  to 
amend  §  33.87  as  follows: 

Paragraphs  (a)  and  (b)  are  revised  to 
include  reference  to  the  test  run 
necessary  to  qualify  rotorcraft  engines 
for  the  new  continuous  OEI  rating 
consistent  with  amendments  to  other 
sections  of  this  subpart.  Additionally, 
paragraph  (b)(2)  is  restated  for 
clarification,  without  substantive 
change. 

Paragraph  (d)  is  revised  and 
redesignated  as  paragraph  (e)  and  a  new 
paragraph  (d)  is  added  to  prescribe  the 
test  requirements  for  the  new 
continuous  OEI  rating. 

Newly  redesignated  paragraph  (e), 
pertaining  to  the  2V2-minute  OEI  rating, 
is  revised  to  incorporate  the  option  of 
combining  this  rating  with  the 
conventional  takeoff  and  maximum 
continuous  power  ratings  or  with  either 
of  the  en  route  OEI  ratings.  The 
reference  in  the  last  sentence  of  (e)(1)  is 
changed  from  (c)(5)  to  (d)(6)  for 
consistency  in  paragraph  numbering. 

The  word  "rotorcraft"  is  substituted 
for  "helicopter"  throughout  §  33.87  to  be 
consistent  with  the  broader  installation 
applications  of  turboshaft  engines.  The 
term  "OEI"  is  added  to  existing  "30- 
minute  power"  and  "2'/4-minute  power" 
phrases  used  in  paragraphs  (c),  new  (d), 
and  (e).  In  addition,  the  words  "and 
thrust"  are  removed  from  the  phrase 
"power  and  thrust"  in  paragraphs  (c), 
(d),  and  (e)  since  rotorcraft  engines  are 
not  normally  thrust-rated. 

These  changes  coordinate  the  test 
requirements  related  to  the  new 
continuous  OEI  power  rating  and 
eliminate  unnecessarily  restrictive 
requirements  for  qualification  for  the 
2y2-minute  OEI  power  rating. 

A  commenter  expresses  concern  that 
the  proposed  block  test  schedule  for  the 
continuous  OEI  power  rating  diffo^rs 
unnecessarily  from  the  block  test 
schedule  prescribed  for  engines  by  the 
Joint  Airworthiness  Requirements  (jAR) 
for  the  similarly  used  intermediate 
contingency  power  rating.  The 
commenter  indicates  that  these 
differences  exist  in  the  maximum 
continuous  power  run  and  the 
incremental  power  run  and  recommends 
a  12V2-hour  increase  in  incremental 
power  running  at  the  expense  of  time 
spent  testing  at  maximum  continuous 
power.  The  FAA  disagrees.  In  this 
proposal,  the  time  of  testing  at 
incremental  power  for  the  continuous 
OEI  power  rating  is  the  same  (50  hours) 
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as  that  which  has  been  found 
satisfactory  for  the  30-minute  OEI  power 
rating.  The  redistribution  of  test  time  at 
maximum  continuous  power  and  above 
is  introduced  to  account  for  the  fact  that 
the  continuous  OEI  power  rating  is  not 
time  limited  (as  is  the  30-minute  OEI 
power  rating)  and  thus,  should  have  a 
proportionate  amount  of  associated 
qualification  test  time. 

The  same  commenter  notes  that  in  the 
Federal  Register  publication  of  the 
NPRM,  the  sentence,  "For  engines  tested 
under  paragraph  (b),  (c),  (d),  or  (e)  of 
this  section,  the  prescribed  6-hour  test 
sequence  must  be  conducted  25  times  to 
complete  the  required  150  hours  of 
operation,"  was  inadvertently  omitted 
from  §  33.87(a).  The  same  commenter 
also  notes  that  in  the  Federal  Register 
publication,  the  title  line  of  proposed 
§  33.87(c)  should  have  read  "*  *  *  for 
which  a  30-minute  OEI  power  *  *  *,"; 
and  that  the  word  "hour"  was  omitted 
from  the  first  sentence  of  proposed 
§  33.87(e)(1).  These  changes  with 
corrected  wording  have  been  made  in 
the  amendment. 

This  commenter  fmally  notes  that 
Amendment  33-10  (49  FR  6852;  February 
23, 1984)  added  5  minutes  to  the 
endurance  test  requirements  of 
\  33.87(d)  for  certification  of  the  2V2- 


minute  OEI  rating.  He  contends  this 
further  jeopardizes  the  uniformity  of 
requirements  between  the  FAR  and  the 
JAR.  This  change  to  Part  33  was 
introduced  as  part  of  the  Engine 
Regulatory  Review  Program,  NPRM  No. 
80-21,  Docket  No.  16919,  and  became 
effective  in  February  1984.  This 
comment  is,  therefore,  beyond  the  scope 
of  the  notice  and  cannot  be  considered 
in  this  rulemaking. 

This  proposal  is  adopted  with  the 
changes  discussed. 

Economic  Summary 

A  regulatory  evaluation  of  the 
amendments  published  herein  has  been 
prepared  and  filed  in  the  docket.  This 
evaluation  addresses  the  pertinent 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980,  Executive  Order 
12291,  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979)  and  the 
impact  on  international  trade.  A 
summary  of  this  evaluation  follows. 

Seventy  of  the  amendments  reflect 
current  rotorcraft  industry  practice  or 
clarify  existing  rules  and,  therefore, 
impose  negligible  or  no  additional  costs 
and  in  some  cases  will  result  in  savings. 
Amendments  in  this  category  are  listed 
in  Table  1. 


A  second  group  of  12  amendments, 
listed  in  Table  II,  pertain  to  safety 
standards  for  optional  equipment  or  to 
new  optional  rotorcraft  powerpiant 
operating  limitations.  The  FAA  assumes 
that  since  these  equipment  items  and 
powerpiant  ratings  are  optional,  they 
will  only  be  introduced  into  any  model 
rotorcraft  if  the  manufacturer  of  that 
rotorcraft  determines  that  the  benefits  of 
such  action  will  exceed  the  costs.  One 
option  that  may  result  in  an  economic 
benefit  is  the  introduction  of  a  new 
continuous  one-engine-inoperative 
rating  which  will  permit  rotorcraft 
manufacturers  to  qualify  certain 
rotorcraft  to  perform  long-range 
missions  at  gross  weights  approaching 
those  now  associated  with  use  of  the 
existing  30-minute  OEI  rating. 
Corresponding  improvements  in 
productivity  should  also  be  expected. 

A  third  group  of  proposals  listed  in 
Table  III  was  identified  as  having 
significant  cost  impact.  For  these 
proposals,  the  FAA's  analysis  of  the 
costs  and  benefits  failed  to  show  that 
the  imposition  of  these  proposals  was 
justified.  These  proposals  were  not 
included  in  the  final  rule  and  are  being 
deferred  for  further  study.  They  may 
appear  in  subsequent  notices  if  they  are 
found  to  be  warranted. 


Table  l.— Rule  Changes  With  Zero  or  Negligible  Compliance  Costs 


Item  No. 


2... 
3... 
6... 
7... 
8... 
9... 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 

18 
19. 
20. 
21. 
22. 
23. 
24. 

25. 
26 
27. 
28. 

29 

30 
31 
32 

33 
34 


FAR  Section 


1.1 

1.2 

27.361(a) 

27.833 

27.859(c)  ttiru  (K) 

27.901 

27.903(a).  (b) 

27.923(c).  (d),  (e),  a).  (W 

27.927(b) 

27.954 

27.955 

27.961 

27.963(e),  (f) 

27.969 

27.971 

27.975 

27.991 

27.997 

27.999 

27.1011 

27.1019 

27.1027 

27.1041 

27.1045 

27.1091 

27.1093 

27.1141 

27.1143 

27.1163 

27.1189 

27.1193 


Subject 


30-minute  rating 

Definition 

Oesign  torque  limitations 

Combustion  heaters 

CombustKsn  heaters 

Powerpiant  installation 

Powerpiant  cooling  fans 

Drive  system  tests 

Dnve  systems 

Fuel  system  lightning  protection 

Fuel  flow  requirements 

Fuel  system  hot  weather  tests 

Fuel  tank  safety 

Fuel  expansion  space 

Fuel  tank  sump 

Fuel  tank  vent  arrangement 

Fuel  pump 

Fuel  strainer 

Fuel  system  drains 

Engine  oil  systems 

Oil  strainer  contamination  indicator. 

Transmission  oil  systems 

Powerpiant  cooling 

Powerpiant  cooling 

Engine  induction  system 

Engine  k:e  and  snow  protection 

Powerpiant  valves 

Engine  controls 

Powerpiant  accessories 

Flammat>ie  fluid  shutoff  valves 

Cowling  retention 


Evaluation 


Definition 
Definition 
Current  practice 
Current  practice. 
Cunent  practice 
Current  practice. 
Negligible  cost 
Negligible  cost 
Clanfication. 
Current  practice 
Current  practice. 
Current  practice. 
Current  practice 
Negligible 

savings. 
Negligible  cost 
Current  practice 
Current  practice. 
Current  practice. 
Current  practice 
Clarification 
Negligible 

savings. 
Current  practice. 
Current  practice. 
Oarification. 
Negligible 

savings 
Negligible 

savings. 
Current  practice. 
Clarification. 
Negligible 

savings. 
Current  practice^ 
Current  practice. 


35.. 

36.. 
37.. 
38.. 
41.. 
42. 
43.. 
44.. 
45.. 
46.. 
47.. 
48.. 
49.. 
50.. 
51.. 
52.. 
53.. 


54 

55 

56..... 
57..... 

58 

60 

61 

62.,., 

63 

64..... 
67,, 

68 

69 

70 

71 

72 

73 

74..... 

75 

76 

77 

•• 

78 


5 

1  1  .... 

16 

37 

40 

45 

59 

65 

66 

76 

80 

81 .... 
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Item  No. 


35 

36 

37 

38 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55...... 

56 1. 

57 

58 

60 

61 ,. 

62 i. 

1 
63 ,. 

64 

67 

68 

69 

70 .., 

71 

72  .    , . 

73 -i- 

74 ,., 

75 i 

76 ;.; 

77 ..: 

78 

FAR  Section 


27.1305(1),  (m),  (q),  (s).. 


27.1337 

27.1521(g).  (h) 

27.1549(e) 

29.361(a),  (b) 

29.549(e) 

29.901(b)(2),  (b)(6) 

29.903(a),  (b)(2),  (c)(3)... 

29.908(a),  (c) 

29.923(a)  thru  (h),  (k)(l) . 

29.927(c),  (d),  (() 

29.954 

29.955 

29.961 

29.963(e) 

29.967(f) 

29.969 


Subject 


Evaiuatiofi 


Powerplant  instruments . 


Magnetic  chip  detectors 

Powerplant  limitations 

Powerplant  instrument  markings 

Design  torque  limitations 

Fuselage  structural  loads 

Powerplant  installation 

Powerplant  Installation 

Powerplant  cooling  fans 

Drive  system  tests 

Dnve  system  tests 

Fuel  system  lightning  protection 

Fuel  flow  requirements 

Fuel  system  twt  weather  tests 

Fuel  tank  safety 

Fuel  tank  installation  requirements 

Fuel  expansion  space  arrangements.. 


29.971 Fuel  tank  sump 

29.975 Fuel  tank  vent  arrangements.. 


29.991 . 

29.997 

29.999 

29.1011 

29.1019(a). 


29.1027. 

29.1041.. 
29.1043.. 
29.1093.. 


29.1141 

29.1143 

29.1163 

29.1181 

29.1189(e),  (f) 

29.1193(f) 

29.1305(a)(4).  (a)(l7),  (a)(l9)  thru  (a)(23),  (b)(2),  (c)(1)  and 
(c)(2). 

29  1337(e) 

29.1521(f),  (g) 

29  1549(e) 

29.1557(c) 


Fuel  pumps.. 

Fuel  slrainer 

Fuel  system  drains 

Engine  oil  systems 

Oil  strainer  contamination  indicator.. 

Transmission  oil  systems 


Powerplant  cooling 

Powerplant  cooling 

Engine  ice  and  snow  protection. 


Powerplant  valves 

Engine  controls 

Powerplant  accessories 

Designated  fire  zones 

Flammable  fluid  shutotfs 

Powerplant  cowling  retention.. 
Powerplant  instruments 


Magnetic  chip  detectors 

Powerplant  limitations 

Powerplant  instrument  markings . 
Markings  and  placards 


Negligible 

savings 
Negligible  cost. 
Clarrfication. 
Current  practice 
Negligible  cost 
Clanfication. 
Negligible  cost. 
Qarification. 
Negligible  cost. 
Clarification 
Clarrfication. 
Current  practice. 
Current  practice. 
Current  practice. 
Negligible  cost. 
Clanfication. 
Negligible 

savings 
Current  practice 
Current  practice 
Current  practice. 
Current  practice 
Current  practice 
Clanfication 
Negligible 

savings. 
Negligible 

savings 
Clarification. 
Clanfication 
Negligible 

savings. 
Current  practice 
Clarification 
Current  practice 
Definition 
Current  practice. 
Negligible  cost. 
Negligible  cost. 

Negligible  cost 
No  cost 
Ckjrrent  practice. 
Negligible  cost. 


Table  II.— Rule  Changes  for  Optional 
Ratings  or  Equipment 


Table  III.— Proposals  Deferred  for 
Further  Study 


Item  No. 


5 

11 

16 

37 

40 

-15 

59 

65 

66 

76 

80 

81 

FAR  Section 


27.67(a)(2),  (a)(3), 

(b). 
27.923(d),  (e),  G), 

(k). 

27.963(g) 

271521(1) 

29.67(a)(2),  (a)(3) 

(b). 
29923(k)(2) 

29.1001 

29.1045(a)(4),  (c) 

29.1047(a) 

29.1521(h) 

33.7(c) 

33.87(d) 


Subject 


Ckintinuous  OEI 

power. 
Continuous  OEI 

power. 
Cabin  fuel  tanks 
Continuous  OEI 

power. 
Ckjntinuous  OEI 

power. 
Continuous  OEI 

power 
Fuel  jettisoning 

system. 
Ckjntinuous  OEI 

power. 
Continuous  OEI 

power. 
Continuous  OEI 

power. 
Continuous  OEI 

power. 
Continuous  OEI 

power. 


Proposal 
No  ' 

FAR 
Section 

Subject 

103 

27.964 

29.903 

29.927 

29.964 

29.1305 

Fuel  cell 

284 

crashworthiness. 
Engine  rotor 

containment. 
Overrunning  clutch  test 
Fuel  cell 

303 

316 

358... 

crashworthiness. 
Engine  failure  warning. 

'  Numbering  corresponds  with  proposal  as  pre- 
sented to  the  New  Orleans  Rotorcraft  Regulatory 
Review  Conference,  December  1979. 


Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
disproportionately  affected  by 
Government  regulations.  The  RFA 
requires  agencies  to  review  rules  which 
may  have  a  "significant  economic 


impact"  on  a  substantial  number  of 
small  entities. 

Within  the  context  of  these 
amendments,  the  FAA  definition  of  a 
small  entity  is  a  small  rotorcraft 
manufacturer  with  less  than  75 
employees.  Under  these  "small  entity" 
size  standard  criteria,  only  three  of 
eleven  helicopter  manufacturers  in 
business  today  is  a  small  entity. 

The  FAA  estimates  that  there  will  be 
six  new  helicopters  certificated  before 
the  year  2000.  Three  are  expected  to  be 
Part  27  helicopters  and  three  Part  29 
helicopters.  The  three  new  Part  29 
helicopters  are  expected  to  be 
certificated  by  three  of  eight  large  firms. 
Of  the  three  new  Part  27  helicopters, 
two  are  expected  to  be  certificated  by 
large  firms  and  one  by  a  small  firm. 

Clearly,  the  final  rule  changes  will  not 
impact  a  substantial  number  of  small 
entities. 
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Trade  Impact  Analysis 

This  section  discusses  the  impact  of 
these  amendments  on  the  sale  of  foreign 
rotorcraft  in  the  United  States  and  the 
sale  of  U.S.  rotorcraft  in  foreign 
countries. 

Since  the  certification  rules  are 
applicable  to  both  foreign  and  domestic 
entities  which  manufacture  rotorcraft  to 
sell  in  the  United  States,  there  will  be  no 
competitive  advantage  to  either. 
Because  of  the  large  U.S.  market,  foreign 
manufacturers  are  likely  to  certify  their 
rotorcraft  to  U.S.  rules  and,  therefore. 
U.S.  manufacturers  would  not  suffer  a 
disadvantage  in  foreign  markets. 

Thoae  amendments  which  reduce  the 
life  cycle  cost  of  rotorcraft  should  aid  in 
developing  increased  sales  in  the  United 
States  since  it  can  be  expected  that  a 
decrease  in  price  should  stimulate  sales. 
Because  many  foreign  countries  follow 
U.S.  certification  rules,  foreign  sales  by 
U.S.  manufacturers  should  also  increase. 

Federalism  Implications 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301  et 
seq.],  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Conclusion 

In  the  context  of  these  analyses,  it  is 
concluded  that  this  rule  is  not  major 
under  Executive  Order  12291  or 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034; 
February  28, 1979).  Further,  based  on  the 
findings  made  with  respect  to  the 
Regulatory  Flexibility  Act.  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

14  CFR  Part  1 

Airmen,  Flights.  Aircraft  pilots.  Pilots, 
Air  safety.  Safety,  Air  transportation. 
Air  carriers.  Aircraft.  Helicopters. 
Rotorcraft. 

14  CFR  Part  27 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety,  Rotorcraft. 

14  CFR  Part  29 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety,  Rotorcraft. 


14  CFR  Part  33 

Engines,  Air  transportation.  Aircraft, 
Aviation  safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  Parts  1,  27,  29,  and  33  of 
the  Federal  Aviation  Regulations  (14 
CFR  Parts  1,  27,  29,  and  33)  are  amended 
as  follows: 

PART  1— DEFINITIONS  AND 
ABBREVIATIONS 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1347, 134a  1354(a), 
1357(d)(2),  1372. 1421  through  1430, 1432, 1442, 
1443, 1472. 1510, 1522, 1652(e),  1655(c),  1657(f): 
49  U.S.C  106(g)  (Revised  Pub.  L  97^149, 
January  12, 1963). 

2.  By  amending  S  1.1  by  adding  the 
definition  of  "Rated  continuous  OEI 
power"  after  the  definition  of  "Public 
aircraft,"  and  by  removing  the 
definitions  "Rated  '30-minute  power'  " 
and  "Rated  '2V4-minute  power'  "  and 
substituting  in  place  thereof  the 
definitions  of  "Rated  30-minute  OEI 
power"  and  "Rated  2V4-minute  OEI 
power." 

§  1.1    General  definitions. 

0  «  >  *  • 

"Rated  continuous  OEI  power,"  with 
respect  to  rotorcraft  turbine  engines, 
means  the  approved  brake  horsepower 
developed  under  static  conditions  at 
specified  altitudes  and  temperatures 
within  the  operating  limitations 
established  for  the  engine  under  Part  33 
of  this  chapter,  and  limited  in  use  to  the 
time  required  to  complete  the  flight  after 
the  failure  of  one  engine  of  a 
multiengine  rotorcraft. 
***** 

"Rated  30-minufe  OEI  power,"  with 
respect  to  rotorcraft  turbine  engines, 
means  the  approved  brake  horsepower 
developed  under  static  conditions  at 
specified  altitudes  and  temperatures 
within  the  operating  limitations 
established  for  the  engine  under  Part  33 
of  this  chapter,  and  limited  in  use  to  a 
period  of  not  more  than  30  minutes  after 
the  failure  of  one  engine  of  a 
multiengine  rotorcraft. 

"Rated  2V2-minute  OEI  power,"  with 
respect  to  rotorcraft  turbine  engines, 
means  the  approved  brake  horsepower 
developed  under  static  conditions  at 
specified  altitudes  and  temperatures 
within  the  operating  limitations 
established  for  the  engine  under  Part  33 
of  this  chapter,  and  limited  in  use  to  a 
period  of  not  more  than  2V2  minutes 
after  the  failure  of  one  engine  of  a 
multiengine  rotorcraft. 


3.  By  amending  §  1.2  by  adding  the 
definition  of  "OEI"  after  the  definition  of 
"NOPT"  as  follows: 

§  1.2    AbtKcviations  and  symt>ols. 

***** 

"OEI"  means  one  engine  inoperative. 


PART  27— AIRWORTHINESS 
STANDARDS:  NORMAL  CATEGORY 
ROTORCRAFT 

4.  The  authority  citation  for  Part  27 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344. 1354(a),  1355, 
1421, 1423, 1425. 1428, 1429, 1430:  49  U.S.C. 
106(g)  (Revised  Pub.  L  97-449,  January  12, 
1983). 

5.  By  amending  §  27.67  by  removing 
paragraph  (c)  and  by  revising  paragraph 
(b)  to  read  as  follows: 

§  27.67    Climb:  One  engine  inoperative. 

***** 

(b)  The  critical  engine  inoperative  and 
the  remaining  engines  at  either — 

(1)  Maximum  continuous  power  and, 
for  helicopters  for  which  certification  foi 
the  use  of  30-minute  OEI  power  is 
requested,  at  30-minute  OEI  power;  or 

(2)  Continuous  OEI  power  for 
helicopters  for  which  certification  for 
the  use  of  continuous  OEI  power  is 
requested. 

6.  By  revising  §  27.361  to  read  as 
follows: 

§  27.361    Engine  torque. 

(a)  For  turbine  engines,  the  limit 
torque  may  not  be  less  than  the  highest 
of— 

(1)  The  mean  torque  for  maximum 
continuous  power  multiplied  by  1.25; 

(2)  The  torque  required  by  §  27.923; 

(3)  The  torque  required  by  §  27.927;  or 

(4)  The  torque  imposed  by  sudden 
engine  stoppage  due  to  malfunction  or 
structural  failure  (such  as  compressor 
jamming). 

(b)  For  reciprocating  engines,  the  limit 
torque  may  not  be  less  than  the  mean 
torque  for  maximum  continuous  power 
multiplied  by — 

(1)  1.33,  for  engines  with  five  or  more 
cylinders;  and 

(2)  Two,  three,  and  four,  for  engines 
with  four,  three,  and  two  cylinders, 
respectively. 

7.  By  adding  a  new  §  27.833  following 
§  27.831  and  before  the  heading.  Fire 
Protection,  to  read  as  follows: 

§27.833    Heaters. 

Each  combustion  heater  must  be 
approved. 

8.  By  amending  §  27.859  by  revising 
paragraph  (c)  and  by  adding  new 
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paragraphs  (d)  through  (k)  to  read  as 
follows: 

§27.t59    HeaUng  systems. 

*        •        •        •        * 

(c)  Combustion  heater  fire  protection. 
Except  for  heaters  which  incorporate 
designs  to  prevent  hazards  in  the  event 
of  fuel  leakage  in  the  heater  fuel  system, 
fire  within  the  ventilating  air  passage,  or 
any  other  heater  malfunction,  each 
heater  zone  must  incorporate  the  fire 
protection  features  of  the  applicable 
requirements  of  §§  27.1183,  27.1185, 
27.1189.  27.1191,  and  be  provided  with— 

(1)  Approved,  quick-acting  fire 
detectors  in  numbers  and  locations 
ensuring  prompt  detection  of  fire  in  the 
heater  region. 

(2)  Fire  extinguisher  systems  that 
provide  at  least  one  adequate  discharge 
to  all  areas  of  the  heater  region. 

(3)  Complete  drainage  of  each  part  of 
each  rone  to  minimize  the  hazards 
resulting  from  failure  or  malfunction  of 
any  component  containing  flammable 
fluids.  The  drainage  means  must  be — 

(i)  Effective  under  conditions 
expected  to  prevail  when  drainage  is 
needed;  and 

(ii)  Arranged  so  that  no  discharged 
fluid  will  cause  an  additional  fire 
hazard. 

(4)  Ventilation,  arranged  so  that  no 
discharged  vapors  will  cause  an 
additional  fire  hazard. 

(d)  Ventilating  air  ducts.  Each 
ventilating  air  duct  passing  through  any 
heater  region  must  be  fireproof. 

(1)  Unless  isolation  is  provided  by 
fireproof  valves  or  by  equally  effective 
means,  the  ventilating  air  duct 
downstream  of  each  heater  must  be 
fireproof  for  a  distance  great  enough  to 
ensure  that  any  fire  originating  in  the 
heater  can  be  contained  in  the  duct. 

(2)  Each  part  of  any  ventilating  duct 
passing  through  any  region  having  a 
flammable  fluid  system  must  be  so 
constructed  or  isolated  from  that  system 
that  the  malfunctioning  of  any 
component  of  that  system  cannot 
introduce  flammable  fluids  or  vapors 
into  the  ventilating  airstream. 

(e)  Combustion  air  ducts.  Each 
combustion  air  duct  must  be  fireproof 
for  a  distance  great  enough  to  prevent 
damage  from  backfiring  or  reverse  flame 
propagation. 

(1)  No  combustion  air  duct  may 
connect  with  the  ventilating  airstream 
unless  flames  from  backfires  or  reverse 
burning  cannot  enter  the  ventilating 
airstream  under  any  operating 
condition,  including  reverse  flow  or 
malfunction  of  the  heater  or  its 
associated  components. 

(2)  No  combustion  air  duct  may 
restrict  the  prompt  relief  of  any  backfire 


that,  if  so  restricted,  could  cause  heater 
failure. 

(f)  Heater  control:  General.  There 
must  be  means  to  prevent  the  hazardous 
accumulation  of  water  or  ice  on  or  in 
any  heater  control  component,  control 
system  tubing,  or  safety  control. 

(g)  Heater  safety  controls.  For  each 
combustion  heater,  safety  control  means 
must  be  provided  as  follows: 

(1)  Means  independent  of  the 
components  provided  for  the  normal 
continuous  control  of  air  temperature, 
airflow,  and  fuel  flow  must  be  provided 
for  each  heater  to  automatically  shut  off 
the  ignition  and  fuel  supply  of  that 
heater  at  a  point  remote  from  that  heater 
when  any  of  the  following  occurs: 

(i)  The  heat  exchanger  temperature 
exceeds  safe  limits. 

(ii)  The  ventilating  air  temperature 
exceeds  safe  limits. 

(iii)  The  combustion  airflow  becomes 
inadequate  for  safe  operation. 

(iv)  The  ventilating  airflow  becomes 
inadequate  for  safe  operation. 

(2)  The  means  of  complying  with 
paragraph  (g)(1)  of  this  section  for  any 
individual  heater  must — 

(i)  Be  independent  of  components 
serving  any  other  heater,  the  heat  output 
of  which  is  essential  for  safe  operation; 
and 

(ii)  Keep  the  heater  off  until  restarted 
by  the  crew. 

(3)  There  must  be  means  to  warn  the 
crew  when  any  heater,  the  heat  output 
of  which  is  essential  for  safe  operation, 
has  been  shut  off  by  the  automatic 
means  prescribed  in  paragraph  (g)(1)  of 
this  section. 

(h)  Air  intakes.  Each  combustion  and 
ventilating  air  intake  must  be  located  so 
that  no  flammable  fluids  or  vapors  can 
enter  the  heater  system — 

(1)  During  normal  operation;  or 

(2)  As  a  result  of  the  malfunction  of 
any  other  component. 

(i)  Heater  exhaust.  Each  heater 
exhaust  system  must  meet  the 
requirements  of  §§  27.1121  and  27.1123. 

(1)  Each  exhaust  shroud  must  be 
sealed  so  that  no  flammable  fluids  or 
hazardous  quantities  of  vapors  can 
reach  the  exhaust  system  through  joints. 

(2)  No  exhaust  system  may  restrict  the 
prompt  relief  of  any  backfire  that,  if  so 
restricted,  could  cause  heater  failure. 

(j)  Heater  fuel  systems.  Each  heater 
fuel  system  must  meet  the  powerplant 
fuel  system  requirements  affecting  safe 
heater  operation.  Each  heater  fuel 
system  component  in  the  ventilating 
airstream  must  be  protected  by  shrouds 
so  that  no  leakage  from  those 
components  can  enter  the  ventilating 
airstream. 

(k)  Drains.  There  must  be  means  for 
safe  drainage  of  any  fuel  that  might 


accumulate  in  the  combustion  chamber 
or  the  heat  exchanger. 

(1)  Each  part  of  any  drain  that 
operates  at  high  temperatures  must  be 
protected  in  the  same  manner  as  heater 
exhausts. 

(2)  Each  drain  must  be  protected 
against  hazardous  ice  accumulation 
under  any  operating  condition. 

9.  By  amending  §  27.901  by  revising 
paragraph  (b)(1);  by  removing  the  word 
"and"  after  the  semicolon  in  (b)(2);  by 
removing  the  period  at  the  end  of  (b)(3) 
and  inserting  a  semicolon  in  its  place;  by 
removing  the  period  at  the  end  of  (b)(4) 
and  inserting  ";  and"  in  its  place;  and  by 
adding  a  new  paragraph  (b)(5]  to  read  as 
follows: 

§  27.901    Installation. 

*  *  •  •  * 

(b)  *  *  * 

(1)  Each  component  of  the  installation 
must  be  constructed,  arranged,  and 
installed  to  ensure  its  continued  safe 
operation  between  normal  inspections 
or  overhauls  for  the  range  of 
temperature  and  altitude  for  which 
approval  is  requested; 

•  *  *  *  • 

(5)  Design  precautions  must  be  taken 
to  minimize  the  possibility  of  incorrect 
assembly  of  components  and  equipment 
essential  to  safe  operation  of  the 
rotorcraft,  except  where  operation  with 
the  incorrect  assembly  can  be  shown  to 
be  extremely  improbable. 
•        «        *        *        • 

10.  By  amending  §  27.903  by  revising 
paragraphs  (a)  and  (b)  to  read  as 
follows: 

§  27.903    Engines. 

(a)  Engine  type  certification.  Each 
engine  must  have  an  approved  type 
certificate.  Reciprocating  engines  for  use 
in  helicopters  must  be  qualified  in 
accordance  with  §  33.49(d)  of  this 
chapter  or  be  otherwise  approved  for 
the  intended  usage. 

(b)  Engine  or  drive  system  cooling  fan 
blade  protection.  (1)  If  an  engine  or  rotor 
drive  system  cooling  fan  is  installed, 
there  must  be  a  means  to  protect  the 
rotorcraft  and  allow  a  safe  landing  if  a 
fan  blade  fails.  This  must  be  shown  by 
showing  that — 

(i)  The  fan  blades  are  contained  in 
case  of  failure; 

(ii)  Each  fan  is  located  so  that  a 
failure  will  not  jeopardize  safety;  or 

(iii)  Each  fan  blade  can  withstand  an 
ultimate  load  of  1.5  times  the  centrifugal 
force  resulting  from  operation  limited  by 
the  following: 

(A)  For  fans  driven  directly  by  the 
engine — 
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[1]  The  terminal  engine  r.p.m.  under 
uncontrolled  conditions;  or 

[2]  An  overspeed  limiting  device. 

(B)  For  fans  driven  by  the  rotor  drive 
system,  the  maximum  rotor  drive  system 
rotational  speed  to  be  expected  in 
service,  including  transients. 

(2]  Unless  a  fatigue  evaluation  under 
§  27.571  is  conducted,  it  must  be  shown 
that  cooling  fan  blades  are  not  operating 
at  resonant  conditions  writhin  the 
operating  limits  of  the  rotorcraft. 
***** 

11.  By  amending  §  27.923  by  revising 
paragraphs  (c),  (d),  (e).  and  (j)  and  by 
adding  new  paragraph  (k)  to  read  as 
follows: 

§  27.923    Rotor  drive  system  and  control 
mectianism  tests. 

***** 

(c)  A  60-hour  part  of  the  test 
prescribed  in  paragraph  (b)  of  this 
section  must  be  run  at  not  less  than 
maximum  continuous  torque  and  the 
maximum  speed  for  use  with  maximum 
continuous  torque.  In  this  test,  the  main 
rotor  controls  must  be  set  in  the  position 
that  will  give  maximum  longitudinal 
cyclic  pitch  change  to  simulate  forward 
flight.  The  auxiliary  rotor  controls  must 
be  in  the  position  for  normal  operation 
under  the  conditions  of  the  test. 

(d)  A  30-hour  or,  for  rotorcraft  for 
which  the  use  of  either  30-minute  OEI 
power  or  continuous  OEI  power  is 
requested,  a  25-hour  part  of  the  test 
prescribed  in  paragraph  (b)  of  this 
section  must  be  run  at  not  less  than  75 
percent  of  maximum  continuous  torque 
and  the  minimum  speed  for  use  with  75 
percent  of  maximum  continuous  torque. 
The  main  and  auxiliary  rotor  controls 
must  be  in  the  position  for  normal 
operation  under  the  conditions  of  the 
test. 

(e)  A  10-hour  part  of  the  test 
prescribed  in  paragraph  (b)  of  this 
section  must  be  run  at  not  less  than 
takeoff  torque  and  the  maximum  speed 
for  use  with  takeoff  torque.  The  main 
and  auxiliary  rotor  controls  must  be  in 
the  normal  position  for  vertical  ascent. 
For  multiengine  helicopters  for  which 
the  use  of  2V2-minute  OEI  power  is 
requested,  12  runs  during  the  10-hour 
test  must  be  conducted  as  follows: 

(1)  Each  run  must  consist  of  at  least 
one  period  of  2y2  minutes  with  takeoff 
torque  and  the  maximum  speed  for  use 
with  takeoff  torque  on  all  engines. 

(2)  Each  run  must  consist  of  at  least 
one  period,  for  each  engine  in  sequence, 
during  which  that  engine  simulates  a 
power  failure  and  the  remaining  engines 
are  run  at  2%-minute  OEI  torque  and  the 
maximum  speed  for  use  with  2V4-minute 
OEI  torque  for  2V4  minutes. 


(j)  For  multiengine  rotorcraft  for  which 
the  use  of  30-minute  OEI  power  is 
requested,  five  runs  must  be  made  at  30- 
minute  OEI  torque  and  the  maximum 
speed  for  use  with  30-minute  OEI  torque, 
in  which  each  engine,  in  sequence,  is 
made  inoperative  and  the  remaining 
engine(s)  is  run  for  a  30-minute  period. 

(k)  For  multiengine  rotorcraft  for 
which  the  use  of  continuous  OEI  power 
is  requested,  five  runs  must  be  made  at 
continuous  OEI  torque  and  the 
maximum  speed  for  use  with  continuous 
OEI  torque,  in  which  each  engine,  in 
sequence,  is  made  inoperative  and  the 
remaining  engine(s)  is  run  for  a  1-hour 
period. 

12.  By  amending  §  27.927  by  revising 
paragraph  (b)(3)  to  read  as  follows: 

§27.927    Additional  tests. 

***** 

(b)  *  *  * 

(3)  The  tests  prescribed  in  this 
paragraph  must  be  conducted  on  the 
rotorcraft  at  the  maximum  rotational 
speed  intended  for  the  power  condition 
of  the  test  and  the  torque  must  be 
absorbed  by  the  rotors  to  be  installed, 
except  that  other  ground  or  flight  test 
facilities  with  other  appropriate 
methods  of  torque  absorption  may  be 
used  if  the  conditions  of  support  and 
vibration  closely  simulate  the  conditions 
that  would  exist  during  a  test  on  the 
rotorcraft. 
***** 

13.  By  adding  a  new  §  27.954  to  read 
as  follows: 

§  27.954    Fuel  system  lightning  protection. 

The  fuel  system  must  be  designed  and 
arranged  to  prevent  the  ignition  of  fuel 
vapor  within  the  system  by — 

(a)  Direct  lightning  strikes  to  areas 
having  a  high  probability  of  stroke 
attachment; 

(b)  Swept  lightning  strokes  to  areas 
where  swept  strokes  are  highly 
probable;  or 

(c)  Corona  and  streamering  at  fuel 
vent  outlets. 

14.  By  revising  §  27.955  to  read  as 
follows: 

§27.955    Fuel  flow. 

(a)  General.  The  fuel  system  for  each 
engine  must  be  shown  to  provide  the 
engine  with  at  least  100  percent  of  the 
fuel  required  under  each  operating  and 
maneuvering  condition  to  be  approved 
for  the  rotorcraft  including,  as 
applicable,  the  fuel  required  to  operate 
the  engine(8)  under  the  test  conditions 
required  by  §  27.927.  Unless  equivalent 
methods  are  used,  compliance  must  be 
shown  by  test  during  which  the 
following  provisions  are  met  except  that 
combinations  of  conditions  which  are 


shown  to  be  improbable  need  not  be 
considered. 

(1)  The  fuel  pressure,  corrected  for 
critical  accelerations,  must  be  within  the 
limits  specified  by  the  engine  type 
certificate  data  sheet. 

(2)  The  fuel  level  in  the  tank  may  not 
exceed  that  estabUshed  as  the  unusable 
fuel  supply  for  that  tank  under  §  27.959, 
plus  the  minimum  additional  fuel 
necessary  to  conduct  the  test. 

(3)  The  fuel  head  between  the  tank 
outlet  and  the  engine  inlet  must  be 
critical  with  respect  to  rotorcraft  flight 
attitudes. 

(4)  The  critical  fuel  pump  (for  pump- 
fed  systems)  is  installed  to  produce  (by 
actual  or  simulated  failure)  the  critical 
restriction  to  fuel  flow  to  be  expected 
from  pump  failure. 

(5)  Critical  values  of  engine  rotation 
speed,  electrical  power,  or  other  sources 
of  fuel  pump  motive  power  must  be 
applied. 

(6)  Critical  values  of  fuel  properties 
which  adversely  affect  fuel  flow  must  be 
applied. 

(7)  The  fuel  filter  required  by  §  27.997 
must  be  blocked  to  the  degree  necessary 
to  simulate  the  accumulation  of  fuel 
contamination  required  to  activate  the 
indicator  required  by  §  27.1305(q). 

(b)  Fuel  transfer  systems.  If  normal 
operation  of  the  fuel  system  requires 
fuel  to  be  transferred  to  an  engine  feed 
tank,  the  transfer  must  occur 
automatically  via  a  system  which  has 
been  shown  to  maintain  the  fuel  level  in 
the  engine  feed  tank  within  acceptable 
limits  during  flight  or  surface  operation 
of  the  rotorcraft. 

(c)  Multiple  fuel  tanks.  If  an  engine 
can  be  supplied  with  fuel  from  more 
than  one  tank,  the  fuel  systems  must,  in 
addition  to  having  appropriate  manual 
switching  capability,  be  designed  to 
prevent  interruption  of  fuel  flow  to  that 
engine,  without  attention  by  the 
flightcrew.  when  any  tank  supplying  fuel 
to  that  engine  is  depleted  of  usable  fuel 
during  normal  operation,  and  any  other 
tank  that  normally  supplies  fuel  to  the 
engine  alone  contains  usable  fuel. 

15.  By  revising  §  27.961  to  read  as 
follows: 

§  27.961    Fuel  system  hot  weather 
operation. 

Each  suction  lift  fuel  system  and  other 
fuel  systems  with  features  conducive  to 
vapor  formation  must  be  shown  by  test 
to  operate  satisfactorily  (within 
certification  limits)  when  using  fuel  at  a 
temperature  of  110  T  under  critical 
operating  conditions  including,  if 
applicable,  the  engine  operating 
conditions  defined  by  §§  27.927  (b)(1) 
and  (b)(2). 
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16.  By  amending  §  27.963  by  adding 
new  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§  27.963    Fuel  tanks:  General. 

***** 

(e)  The  maximum  exposed  surface 
temperature  of  any  component  in  the 
fuel  tank  must  be  less,  by  a  safe  margin 
as  determined  by  the  Administrator, 
than  the  lowest  expected  autoignition 
temperature  of  the  fuel  or  fuel  vapor  in 
the  tank.  Compliance  with  this 
requirement  must  be  shown  under  all 
operating  conditions  and  under  all 
failure  or  malfunction  conditions  of  all 
components  inside  the  tank. 

(f]  Each  fuel  tank  installed  in 
personnel  compartments  must  be 
isolated  by  fume-proof  and  fuel-proof 
enclosures  that  are  drained  and  vented 
to  the  exterior  of  the  rotorcraft.  The 
design  and  construction  of  the  enclosure 
must  provide  necessary  protection  for 
the  tank  and  be  adequate  to  withstand 
loads  and  abrasions  to  be  expected  in 
personnel  compartments. 

17.  By  revising  §  27.969  to  read  as 
follows: 

§  27.969    Fuel  tank  expansion  space. 

Each  fuel  tank  or  each  group  of  fuel 
tanks  with  interconnected  vent  systems 
must  have  an  expansion  space  of  not 
less  than  2  percent  of  the  tank  capacity. 
If  must  be  impossible  to  fill  the  fuel  tank 
expansion  space  inadvertently  with  the 
rotorcraft  in  the  normal  ground  attitude. 

18.  By  revising  §  27.971  to  read  as 
follows: 

§  27.971    Fuel  tank  sump. 

(a)  Each  fuel  tank  must  have  a 
drainable  sump  with  an  effective 
capacity  in  any  ground  attitude  to  be 
expected  in  service  of  0.25  percent  of  the 
tank  capacity  or  l/l6  gallon,  whichever 
is  greater,  unless — 

(1)  The  fuel  system  has  a  sediment 
bowl  or  chamber  that  is  accessible  for 
preflight  drainage  and  has  a  minimum 
capacity  of  1  ounce  for  every  20  gallons 
of  fuel  tank  capacity;  and 

(2)  Each  fuel  tank  drain  is  located  so 
that  in  any  ground  attitude  to  be 
expected  in  service,  water  will  drain 
from  all  parts  of  the  tank  to  the  sediment 
bowl  or  chamber. 

(b)  Each  sump,  sediment  bowl,  and 
sediment  chamber  drain  required  by  this 
section  must  comply  with  the  drain 
provisions  of  §  27.999(b). 

19.  By  amending  §  27.975  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§27.975    Fuel  tank  vents. 


(b)  The  venting  system  must  be 
designed  to  minimize  spillage  of  fuel 
through  the  vents  to  an  ignition  source 
in  the  event  of  a  rollover  during  landing 
or  ground  operation  unless  such  an 
event  is  extremely  remote. 

20.  By  revising  §  27.991  to  read  as 
follows: 

§  27.991    Fuel  pumps. 

Compliance  with  §  27.955  may  not  be 
jeopardized  by  failure  of — 

(a)  Any  one  pump  except  pumps  that 
are  approved  and  installed  as  parts  of  a 
type  certificated  engine;  or 

(b)  Any  component  required  for  pump 
operation  except,  for  engine  driven 
pumps,  the  engine  served  by  that  pump. 

21.  By  amending  §  27.997  by  revising 
the  introductory  text  and  paragraph  (d) 
to  read  as  follows: 

§  27.997    Fuel  strainer  or  filter. 

There  must  be  a  fuel  strainer  or  filter 
between  the  fuel  tank  outlet  and  the 
inlet  of  the  first  fuel  system  component 
which  is  susceptible  to  fuel 
contamination,  including  but  not  limited 
to  the  fuel  metering  device  or  an  engine 
positive  displacement  pump,  whichever 
is  nearer  the  fuel  tank  outlet.  This  fuel 
strainer  or  filter  must — 
***** 

(d)  Provide  a  means  to  remove  from 
the  fuel  any  contaminant  which  would 
jeopardize  the  flow  of  fuel  through 
rotorcraft  or  engine  fuel  system 
components  required  for  proper 
rotorcraft  fuel  system  or  engine  fuel 
system  operation. 

22.  By  amending  5  27.999  by  revising 
paragraphs  (a)  and  (bK2)  to  read  as 
follows: 

§  27.999    Fuel  system  drains. 

(a)  There  must  be  at  least  one 
accessible  drain  at  the  lowest  point  in 
each  fuel  system  to  completely  drain  the 
system  with  the  rotorcraft  in  any  ground 
attitude  to  be  expected  in  service. 

(b)  *  *  * 

(2)  Have  manual  or  automatic  means 
to  assure  positive  closure  in  the  off 
position;  and 
***** 

23.  By  revising  the  title  of  §  27.1011  to 
read  as  follows: 

§  27. 1 0 1 1    Engines:  General. 

***** 

24.  By  amending  §  27.1019  by  revising 
paragraph  {a)(3)  to  read  as  follows: 

§27.1019    Oil  strainef  or  filter. 

(a)  *  *  * 

(3)  The  oil  strainer  or  filter,  unless  it  is 
installed  at  an  oil  tank  outlet,  must 
incorporate  a  means  to  indicate 
contamination  before  it  reaches  the 


capacity  established  in  accordance  with 
paragraph  (a)(2)  of  this  section. 
***** 

25.  By  adding  a  new  §  27.1027  after 
§  27.1021  and  before  the  heading 
Cooling  to  read  as  follows: 


§  27.1027 
General. 


Transmissions  and  gearboxes: 


(a)  Pressure  lubrication  systems  for 
transmissions  and  gearboxes  must 
comply  with  the  engine  oil  system 
requirements  of  §§  27.1013  (except 
paragraph  (c)),  27.1015,  27.1017,  27.1021, 
and  27.1337(d). 

(b)  Each  pressure  lubrication  system 
must  have  an  oil  strainer  or  filter 
through  which  all  of  the  lubricant  flows 
and  must — 

(1)  Be  designed  to  remove  from  the 
lubricant  any  contaminant  which  may 
damage  transmission  and  drive  system 
components  or  impede  the  flow  of 
lubricant  to  a  hazardous  degree: 

(2)  Be  equipped  with  a  means  to 
indicate  collection  of  contaminants  on 
the  filter  or  strainer  at  or  before  opening 
of  the  bypass  required  by  paragraph 
{b)(3)  of  this  section;  and 

(3)  Be  equipped  with  a  bypass 
constructed  and  installed  so  that — 

(i)  The  lubricant  will  flow  at  the 
normal  rate  through  the  rest  of  the 
system  with  the  strainer  or  filter 
completely  blocked;  and 

(ii)  The  release  of  collected 
contaminants  is  minimized  by 
appropriate  location  of  the  bypass  to 
ensure  that  collected  contaminants  are 
not  in  the  bypass  flowpath. 

(c)  For  each  lubricant  tank  or  sump 
outlet  supplying  lubrication  to  rotor 
drive  systems  and  rotor  drive  system 
components,  a  screen  must  be  provided 
to  prevent  entrance  into  the  lubrication 
system  of  any  object  that  might  obstruct 
the  flow  of  lubricant  from  the  outlet  to 
the  filter  required  by  paragraph  (b)  of 
this  section.  The  requirements  of 
paragraph  (b)  do  not  apply  to  screens 
installed  at  lubricant  tank  or  sump 
outlets. 

(d)  Splash-type  lubrication  systems 
for  rotor  drive  system  gearboxes  must 
comply  with  §§  27.1021  and  27.1337(d). 

26.  By  amending  §  27.1041  by  revising 
paragraph  (a)  to  read  as  follows: 

§  27.1041    General. 

(a)  Each  powerplant  cooling  system 
must  be  able  to  maintain  the 
temperatures  of  powerplant  components 
within  the  limits  established  for  these 
components  under  critical  surface 
(ground  or  water)  and  flight  operating 
conditions  for  which  certification  is 
required  and  after  normal  shutdown. 
Powerplant  components  to  be 
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considered  include  but  may  not  be 
limited  to  engines,  rotor  drive  system 
components,  auxiliary  power  units,  and 
the  cooling  or  lubricating  fluids  used 
with  these  components. 
*        *        *        «        * 

27.  By  amending  §  27.1045  by  revising 
paragraph  (c)(1)  to  read  as  follows: 

§  27.1045    Cooling  test  procedures. 

***** 

(c)  *  *  * 

(1)  The  temperatures  stabihze  or  5 
minutes  after  the  occurrence  of  the 
highest  temperature  recorded,  as 
appropriate  to  the  test  condition; 


§  27.1091    [Amended] 

28.  By  amending  §  27.1091  by 
removing  paragraph  (d)  in  its  entirety 
and  by  redesignating  paragraph  (e)  as 
paragraph  (d). 

29.  By  amending  §  27.1093  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

§  27.1093    Induction  system  icing 
protection. 

***** 

(b)  *  *  * 

(1)  It  must  be  shown  that  each  turbine 
engine  and  its  air  inlet  system  can 
operate  throughout  the  flight  power 
range  of  the  engine  (including  idling) — 

(i)  Without  accumulating  ice  on  engine 
or  inlet  system  components  that  would 
adversely  affect  engine  operation  or 
cause  a  serious  loss  of  power  under  the 
icing  conditions  specified  in  Appendix  C 
of  Part  29  of  this  chapter;  and 

(ii)  In  snow,  both  falling  and  blowing, 
without  adverse  effect  on  engine 
operation,  within  the  limitations 
established  for  the  rotorcraft. 
***** 

30.  By  amending  §  27.1141  by  revising 
the  introductory  text  of  paragraph  (c)  to 
read  as  follows: 

§  27.1 141    Powerplant  controls:  General. 

***** 

(c)  Controls.of  powerplant  valves 
required  for  safety  must  have — 

***** 

31.  By  amending  §  27.1143  by  revising 
paragraphs  (a)  and  (c)  and  the 
introductory  texts  of  paragraphs  (b)  and 
(d)  to  read  as  follows: 

§  27.1 143    Engine  controls. 

(a)  There  must  be  a  separate  power 
control  for  each  engine. 

(b)  Power  controls  must  be  grouped 
and  arranged  to  allow — 

***** 

(c)  Each  power  control  must  provide  a 
positive  and  immediately  responsive 
means  of  controlling  its  engine. 


(d)  If  a  power  control  incorporates  a 
fuel  shutoff  feature,  the  control  must 
have  a  means  to  prevent  the  inadvertent 
movement  of  the  control  into  the  shutoff 
position.  The  means  must — 
***** 

32.  By  amending  §  27.1163  by  revising 
paragraph  (b)  to  read  as  follows: 

§  27. 1 163    Powerplant  accessories. 

***** 

(b)  Unless  other  means  are  provided, 
torque  limiting  means  must  be  provided 
for  accessory  drives  located  on  any 
component  of  the  transmission  and  rotor 
drive  system  to  prevent  damage  to  these 
components  from  excessive  accessory 
load. 

33.  By  amending  §  27.1189  by  revising 
paragraph  (c)  to  read  as  follows: 

§27.1189    Shutoff  means. 

***** 

(c)  Each  shutoff  valve  and  its  control 
must  be  designed,  located,  and 
protected  to  function  properly  under  any 
condition  Hkely  to  result  from  an  engine 
fire. 

34.  By  amending  §  27.1193  by  adding  a 
new  paragraph  (f)  to  read  as  follows: 

§  27. 1 1 93    Cowling  and  engine 
compartment  covering. 

***** 

(f)  A  means  of  retaining  each 
openable  or  readily  removable  panel, 
cowling,  or  engine  or  rotor  drive  system 
covering  must  be  provided  to  preclude 
hazardous  damage  to  rotors  or  critical 
control  components  in  the  event  of 
structural  or  mechanical  failure  of  the 
normal  retention  means,  unless  such 
failure  is  extremely  improbable. 

35.  By  amending  §  27.1305  by  revising 
paragraphs  (1),  (m),  (q),  and  (s)  to  read 
as  follows: 

§  27.1305    Powerplant  instruments. 

***** 

(1)  A  low  fuel  warning  device  for  each 
fuel  tank  which  feeds  an  engine.  This 
device  must — 

(1)  Provide  a  warning  to  the  flightcrew 
when  approximately  10  minutes  of 
usable  fuel  remains  in  the  tank;  and 

(2)  Be  independent  of  the  normal  fuel 
quantity  indicating  system. 

(m)  Means  to  indicate  to  the 
flightcrew  the  failure  of  any  fuel  pump 
installed  to  show  compliance  with 
§  27.955. 
***** 

(q)  An  indicator  for  the  fuel  filter 
required  by  §  27.997  to  indicate  the 
occurrence  of  contamination  of  the  filter 
at  the  degree  established  by  the 
applicant  in  compliance  with  §  27.955. 


(s)  An  indicator  to  indicate  the 
functioning  of  any  selectable  or 
controllable  heater  used  to  prevent  ice 
clogging  of  fuel  system  components. 

36.  By  amending  §  27.1337  by  adding  a 
new  paragraph  (e)  to  read  as  follows: 

§27.1337    Powerplant  instrumen^>- .^, 

***** 

(e)  Rotor  drive  system  transmissions 
and  gearboxes  utilizing  ferromagnetic 
materials  must  be  equipped  with  chip 
detectors  designed  to  indicate  or  reveal 
the  presence  of  ferromagnetic  particles 
resulting  from  damage  or  excessive 
wear.  Chip  detectors  must — 

(1)  Incorporate  means  to  indicate  the 
accumulation  of  ferromagnetic  particles 
on  the  magnetic  poles;  or 

(2)  Be  readily  removable  for 
inspection  of  the  magnetic  poles  for 
metallic  chips.  Means  must  be  provided 
to  prevent  loss  of  lubricant  in  the  event 
of  failure  of  the  retention  device  for 
removable  chip  detector  components. 

37.  By  amending  §  27.1521  by  adding 
new  paragraphs  (g),  (h),  and  (i)  to  read 
as  follows: 

§  27. 1 52 1     Powerplant  limitations. 

***** 

(g)  Two  and  one-balf-minute  OEI 
power  operation.  Unless  otherwise 
authorized,  the  use  of  2'/4-minute  OEI 
power  must  be  limited  to  engine  failure 
operation  of  multiengine,  turbine- 
powered  rotorcraft  for  not  longer  than 
2V2  minutes  after  failure  of  an  engine. 
The  use  of  2V'2-minute  OEI  power  must 
also  be  limited  by — 

(1)  The  maximum  rotational  speed, 
which  may  not  be  greater  than — 

(i)  The  maximum  value  determined  by 
the  rotor  design;  or 

(ii)  The  maximum  demonstrated 
during  the  type  tests; 

(2)  The  maximum  allowable  gas 
temperature;  and 

(3)  The  maximum  allowable  torque, 
(h)  Thirty-minute  OEI  power 

operation.  Unless  otherwise  authorized, 
the  use  of  30-minute  OEI  power  must  be 
limited  to  multiengine,  turbine-powered 
rotorcraft  for  not  longer  than  30  minutes 
after  failure  of  an  engine.  The  use  of  30- 
minute  OEI  power  must  also  be  limited 
by- 

(1)  The  maximum  rotational  speed, 
which  may  not  be  greater  than — 

(i)  The  maximum  value  determined  by 
the  rotor  design;  or 

(ii)  The  maximum  value  demonstrated 
during  the  type  tests; 

(2)  The  maximum  allowable  gas 
temperature;  and 

(3)  The  maximum  allowable  torque, 
(i)  Continuous  OEI  power  operation. 

Unless  otherwise  authorized,  the  use  of 
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continuous  OEI  power  must  be  limited 
to  multiengine,  turbine-powered 
rotorcraft  for  continued  flight  after 
failure  of  an  engine.  The  use  of 
continuous  OEI  power  must  also  be 
limited  by — 

(1)  The  maximum  rotational  speed, 
which  may  not  be  greater  than — 

(i)  The  maximum  value  determined  by 
the  rotor  design;  or 

(ii)  The  maximum  value  demonstrated 
during  the  type  tests; 

(2)  The  maximum  allowable  gas 
temperature;  and 

(3)  The  maximum  allowable  torque. 

38.  By  amending  §  27.1549  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (c);  by  removing  the  period  at 
the  end  of  paragraph  (d)  and  inserting  "; 
and"  in  its  place;  and  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§  27.1549    Powerplant  instruments. 
*         «         «         •         « 

(e)  Each  OEI  limit  or  approved 
operating  range  must  be  marked  to  be 
clearly  differentiated  from  the  markings 
of  paragraphs  (a)  through  (d)  of  this 
section. 

PART  29— AIRWORTHINESS 
STAFTOARDS:  TRANSPORT 
CATEGORY  ROTORCRAFT 

39.  The  authority  citation  for  Part  29 
continues  to  read  as  follows: 

Authority:  4g  U.S.C.  1344, 1354(a),  1355, 
1421, 1423, 1424,  1425, 1428, 1429, 1430:  49 
U.S.C.  106(g)  (Revised  Pub.  L  97^M9,  January 
12,  1983). 

40.  By  amending  §  29.67  by  revising 
paragraphs  (aK2)(i),  {a)(3)(i)  and  (b)  to 
read  as  follows: 

§  29.67    Climb:  One  engine  inoperative. 

(a)  ♦  *  * 

(2)  *  •  • 

(i)  The  critical  engine  inoperative  and 
the  remaining  engines  at — 

(A)  Maximum  continuous  power; 

(B)  Thirty-minute  OEI  power  (for 
helicopters  for  which  certification  for 
the  use  of  30-minufe  OEI  power  is 
requested);  or 

(C)  Continuous  OEI  power  (for 
helicopters  for  which  certification  for 
the  use  of  continuous  OEI  power  is 
requested); 

*  4  *  *  * 

(3)  *  •  * 

(i)  The  critical  engine  inoperative  and 
the  remaining  engines  at — 

(A)  Maximum  continuous  power  and 
at  30-minute  OEI  power  (for  helicopters 
for  which  certification  for  use  of  30- 
minute  OEI  power  is  requested);  or 

(B)  Continuous  OEI  power  (for 
helicopters  for  which  certification  for 


the  use  of  continuous  OEI  power  is 
requested); 

*  *        «         •        * 

(b)  For  multiengine  Category  B 
helicopters  meeting  the  requirements  for 
Category  A  in  j  29.79,  the  steady  rate  of 
climb  (or  descent)  must  be  determined 
at  the  speed  for  the  best  rate  of  climb  (or 
minimum  rate  of  descent)  with  the 
critical  engine  inoperative  and  the 
remaining  engines  at  either — 

(1)  Maximum  continuous  power  and 
at  30-minute  OEI  power  (for  helicopters 
for  which  certification  for  the  use  of  30- 
minute  OEI  power  is  requested);  or 

(2)  Continuous  OEI  power  (for 
helicopters  for  which  certification  for 
the  use  of  continuous  OEI  power  is 
requested). 

41.  By  revising  §  29.361  to  read  as 
follows: 

§  29.361    Engine  torque. 

The  limit  engine  torque  may  not  be 
less  than  the  following: 

(a)  For  turbine  engines,  the  highest 
of— 

(1)  The  mean  torque  for  maximum 
continuous  power  multiplied  by  1.25; 

(2)  The  torque  required  by  §  29.923; 

(3)  The  torque  required  by  §  29.927;  or 

(4)  The  torque  imposed  by  sudden 
engine  stoppage  due  to  malfunction  or 
structural  failure  (such  as  compressor 
jamming). 

(b)  For  reciprocating  engines,  the 
mean  torque  for  maximum  continuous 
power  multiplied  by — 

(1)  1.33,  for  engines  with  five  or  more 
cylinders;  and 

(2)  Two,  three,  and  four,  for  engines 
with  four,  three,  and  two  cylinders, 
respectively. 

42.  By  amending  §  29.549  by  revising 
paragraph  (e)  to  read  as  follows: 

§  29.549    Fuselage  and  rotor  pylon 
structures. 

*  *         «         *         * 

(e)  If  approval  for  the  use  of  2V^- 
minute  OEI  power  is  requested,  each 
engine  mount  and  adjacent  structure 
must  be  designed  to  withstand  the  loads 
resulting  from  a  limit  torque  equal  to 
1.25  times  the  mean  torque  for  2V2- 
minute  OEI  power  combined  with  Ig 
flight  loads. 

43.  By  amending  §  29.901  by  revising 
paragraph  (b)(2)  and  by  adding  new 
paragraph  (b)(6)  to  read  as  follows; 

§  29.901    Installation. 

***** 

(b)  •  *  * 

(2)  Each  component  of  the  installation 
must  be  constructed,  arranged,  and 
installed  to  ensure  its  continued  safe 
operation  between  normal  inspections 
or  overhauls  for  the  range  of 


temperature  and  altitude  for  which 
approval  is  requested. 

*  •  «  •  • 

(6)  Design  precautions  must  be  taken 
to  minimize  the  possibility  of  incorrect 
assembly  of  components  and  equipment 
essential  to  safe  operation  of  the 
rotorcraft,  except  where  operation  with 
the  incorrect  assembly  can  be  shown  to 
be  extremely  improbable. 

*  «  •  «  « 

44.  By  amending  S  29.903  by  revising 
paragraphs  (a)  and  (b)(2);  by  removing 
the  "or"  at  the  end  of  paragraph  (c)(1); 
by  removing  the  period  at  the  end  of 
paragraph  (c)(2)  and  inserting  ";  or"  in 
its  place;  and  by  adding  a  new 
paragraph  (c)(3)  to  read  as  follows: 

§29.903    Engines. 

(a)  Engine  type  certification.  Each 
engine  must  have  an  approved  i^'pe 
certificate.  Reciprocating  engines  for  use 
in  helicopters  must  be  qualified  in 
accordance  with  5  33.49(d)  of  this 
chapter  or  be  otherwise  approved  for 
the  intended  usage. 

(b)  *  *  * 

(2)  Require  immediate  action,  other 
than  normal  pilot  action  with  primary 
flight  controls,  by  any  crewmember  to 
maintain  safe  operation. 

(c)  *  *  * 

(3)  Engine  restart  capability  must  be 
established  throughout  a  flight  envelope 
appropriate  to  the  rotorcraft. 
***** 

45.  By  amending  §  29.908  by  revising 
paragraph  (a)  and  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  29.908    Cooling  fans. 
***** 

(a)  Category  A.  For  cooling  fans 
installed  in  Category  A  rotorcraft,  it 
must  be  shown  that  a  fan  blade  failure 
will  not  prevent  continued  safe  flight 
either  because  of  damage  caused  by  the 
failed  blade  or  loss  of  cooling  air. 

4***4 

(c)  Fatigue  evaluation.  Unless  a 
fatigue  evaluation  under  §  29.571  is 
conducted,  it  must  be  shown  that 
cooling  fan  blades  are  not  operating  at 
resonant  conditions  within  the  operating 
limits  of  the  rotorcraft. 

46.  By  amending  §  29.923  by  revising 
paragraphs  (a)(1),  (a)(3)  (introductory 
text),  (a)(3)(ii),  (b),  (c)  (introductory 
text),  (d)  through  (h),  and  (k)  to  read  as 
follows: 

§  29.923    Rotor  drive  system  and  control 
mechanism  tests. 

(a)  *  *  * 

(1)  Ten-hour  test  cycles  must  be  used, 
except  that  the  test  cycle  must  be 
extended  to  include  the  OEI  test  of 
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paragraphs  (b)(2)  and  (k),  of  this  section 
if  OEI  ratings  are  requested. 

***** 

(3)  The  test  torque  and  rotational 
speed  must  be — 

***** 

(ii)  Absorbed  by  the  rotors  to  be 
approved  for  the  rotorcraft. 

(b)  Endurance  tests;  takeoff  run.  The 
takeoff  run  must  be  conducted  as 
follows: 

(1)  Except  as  prescribed  in  paragraph 
(b)(2)  of  this  section,  the  takeoff  run 
must  consist  of  1  hour  of  alternate  runs 
of  5  minutes  each  at  takeoff  torque  and 
the  maximum  speed  for  use  with  takeoff 
torque,  and  5  minutes  each  at  as  low  an 
engine  idle  speed  as  practicable.  The 
engine  must  be  declutched  from  the 
rotor  drive  system,  and  the  rotor  brake, 
if  furnished  and  so  intended,  must  be 
applied  during  the  first  minute  of  the 
idle  run.  During  the  remaining  4  minutes 
of  the  idle  run,  the  clutch  must  be 
engaged  so  that  the  engine  drives  the 
rotor  at  the  minimum  practical  r.p.m. 
The  engine  and  the  rotor  drive  system 
must  be  accelerated  at  the  maximum 
rate.  When  declutching  the  engine,  it 
must  be  decelerated  rapidly  enough  to 
allow  the  operation  of  the  overrunning 
clutch. 

(2)  For  helicopters  for  which  the  use  of 
a  2V2-minute  OEI  rating  is  requested,  the 
takeoff  run  must  be  conducted  as 
prescribed  in  paragraph  (b)(1)  of  this 
section,  except  for  the  third  and  sixth 
runs  for  which  the  takeoff  torque  and 
the  maximum  speed  for  use  with  takeoff 
torque  are  prescribed  in  that  paragraph. 
For  these  runs,  the  following  apply; 

(i)  Each  run  must  consist  of  at  least 
one  period  of  2 'A  minutes  with  takeoff 
torque  and  the  maximum  speed  for  use 
with  takeoff  torque  on  all  engines. 

(ii)  Each  run  must  consist  of  at  least 
one  period,  for  each  engine  in  sequence, 
during  which  that  engine  simulates  a 
power  failure  and  the  remaining  engines 
are  run  at  the  2V2-minute  OEI  torque  and 
the  maximum  speed  for  use  with  iVa- 
minute  OEI  torque  for  ZVz  minutes. 

(c)  Endurance  tests;  maximum 
continuous  run.  Three  hours  of 
continuous  operation  at  maxim.um 
continuous  torque  and  the  maximum 
speed  for  use  with  maximum  continuous 
torque  must  be  conducted  as  follows: 
***** 

(d)  Endurance  tests;  90 percent  of 
maximum  continuous  run.  One  hour  of 
continuous  operation  at  90  percent  of 
maximum  continuous  torque  and  the 
maximum  speed  for  use  with  90  percent 
of  maximum  continuous  torque  must  be 
conducted. 

(e)  Endurance  tests;  80  percent  of 
maximum  continuous  run.  One  hour  of 


continuous  operation  at  80  percent  of 
maximum  continuous  torque  and  the 
minimum  speed  for  use  with  80  percent 
of  maximum  continuous  torque  must  be 
conducted. 

(f)  Endurance  tests;  60  percent  of 
maximum  continuous  run.  Two  hours  or, 
for  helicopters  for  which  the  use  of 
either  30-minute  OEI  power  or 
continuous  OEI  power  is  requested,  1 
hour  of  continuous  operation  at  60 
percent  of  maximum  continuous  torque 
and  the  minimum  speed  for  use  with  60 
percent  of  maximum  continuous  torque 
must  be  conducted. 

(g)  Endurance  tests;  engine 
malfunctioning  run.  It  must  be 
determined  whether  malfunctioning  of 
components,  such  as  the  engine  fuel  or 
ignition  systems,  or  whether  unequal 
engine  power  can  cause  dynamic 
conditions  detrimental  to  the  drive 
system.  If  so,  a  suitable  number  of  hours 
of  operation  must  be  accomplished 
under  those  conditions,  1  hour  of  which 
must  be  included  in  each  cycle,  and  the 
remaining  hours  of  which  must  be 
accomplished  at  the  end  of  the  20  cycles. 
If  no  detrimental  condition  results,  an 
additional  hour  of  operation  in 
compliance  with  paragraph  (b)  of  this 
section  must  be  conducted  in 
accordance  with  the  run  schedule  of 
paragraph  (b)(1)  of  this  section  without 
consideration  of  paragraph  (b)(2)  of  this 
section. 

(h)  Endurance  tests;  overspeed  run. 
One  hour  of  continuous  operation  must 
be  conducted  at  maximum  continuous 
torque  and  the  maximum  power-on 
overspeed  expected  in  service,  assuming 
that  speed  and  torque  limiting  devices,  if 
any,  function  properly. 
***** 

(k)  Endurance  tests;  OEI  power  run. — 
(1)  30-minute  OEI  power  run.  For 
rotorcraft  for  which  the  use  of  30-minute 
OEI  power  is  requested,  a  run  at  30- 
minute  OEI  torque  and  the  maximum 
speed  for  use  with  30-minute  OEI  torque 
must  be  conducted  as  follows:  For  each 
engine,  in  sequence,  that  engine  must  be 
inoperative  and  the  remaining  engines 
must  be  run  for  a  30-minute  period. 

(2)  Continuous  OEI  power  run.  For 
rotorcraft  for  which  the  use  of 
continuous  OEI  power  is  requested,  a 
run  at  continuous  OEI  torque  and  the 
maximum  speed  for  use  with  continuous 
OEI  torque  must  be  conducted  as 
follows:  For  each  engine,  in  sequence, 
that  engine  must  be  inoperative  and  the 
remaining  engines  must  be  run  for  1 
hour. 

(3)  The  number  of  periods  prescribed 
in  paragraph  (k)(l)  or  (k)(2)  of  this 


section  may  not  be  less  than  the  number 
of  engines,  nor  may  it  be  less  than  two. 

***** 

47.  By  amending  §  29.927  by  revising 
paragraphs  (c),  (d)  (introductory  text), 
and  (d)(2),  and  by  adding  new 
paragraph  (f)  to  read  as  follows: 

§29.927    Additional  test, 

***** 

(c)  Lubrication  system  failure.  For 
lubrication  systems  required  for  proper 
operation  of  rotor  drive  systems,  the 
following  apply: 

(1)  Category  A.  Unless  such  failures 
are  extremely  remote,  it  must  be  shown 
by  test  that  any  failure  which  results  in 
loss  of  lubricant  in  any  normal  use 
lubrication  system  will  not  prevent 
continued  safe  operation,  although  not 
necessarily  without  damage,  at  a  torque 
and  rotational  speed  prescribed  by  the 
applicant  for  continued  flight,  for  at 
least  30  minutes  after  perception  by  the 
flightcrew  of  the  lubrication  system 
failure  or  loss  of  lubricant. 

(2)  Category  B.  The  requirements  of 
Category  A  apply  except  that  the  rotor 
drive  system  need  only  be  capable  of 
operating  under  autorotative  conditions 
for  at  least  15  minutes. 

(d)  Overspeed  test.  The  rotor  drive 
system  must  be  subjected  to  50 
oversiJbed  runs,  each  30±3  seconds  in 
duration,  at  not  less  than  either  the 
higher  of  the  rotational  speed  to  be 
expected  from  an  engine  control  device 
failure  or  105  percent  of  the  maximum 
rotational  speed,  including  transients,  to 
be  expected  in  service.  If  speed  and 
torque  limiting  devices  are  installed,  are 
independent  of  the  normal  engine 
control,  and  are  shown  to  be  reliable, 
their  rotational  speed  limits  need  not  be 
exceeded.  These  runs  must  be 
conducted  as  follows: 
***** 

(2)  Acceleration  and  deceleration 
must  be  accomplished  in  a  period  not 
longer  than  10  seconds  (except  where 
maximum  engine  acceleration  rate  will 
require  more  than  10  seconds),  and  the 
time  for  changing  speeds  may  not  be 
deducted  from  the  specified  time  for  the 
overspeed  runs. 
***** 

(f)  Each  test  prescribed  by  this  section 
must  be  conducted  without  intervening 
disassembly  and,  except  for  the 
lubrication  system  failure  test  required 
by  paragraph  (c)  of  this  section,  each 
part  tested  must  be  in  a  serviceable 
condition  at  the  conclusion  of  the  test. 

48.  By  adding  a  new  §  29.954  to  read 
as  follows: 
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§  29.954    Fuel  system  lightning  protection. 

The  fuel  system  must  be  designed  and 
arranged  to  prevent  the  ignition  of  fuel 
vapor  within  the  system  by — 

(a)  Direct  lightning  strikes  to  areas 
having  a  high  probability  of  stroke 
attachment; 

(b)  Swept  lightning  strokes  to  areas 
where  swept  strokes  are  highly 
probable;  and 

(c)  Corona  and  streamering  at  fuel 
vent  outlets. 

49.  By  revising  §  29.955  to  read  as 
follows: 


§29.95S    Fueinow. 

(a)  General.  The  fuel  system  for  each 
engine  must  provide  the  engine  with  at 
least  100  percent  of  the  fuel  required 
under  all  operating  and  maneuvering 
conditions  to  be  approved  for  the 
rotorcraft,  including,  as  applicable,  the 
fuel  required  to  operate  the  engines 
under  the  test  conditions  required  by 

§  29.927.  Unless  equivalent  methods  are 
used,  compliance  must  be  shown  by  test 
during  which  the  following  provisions 
are  met,  except  that  combinations  of 
conditions  which  are  shown  to  be 
improbable  need  not  be  considered. 

(1)  The  fuel  pressure,  corrected  for 
accelerations  (load  factors),  must  be 
within  the  limits  specified  by  the  engine 
type  certificate  data  sheet. 

(2)  The  fuel  level  in  the  tank  may  not 
exceed  that  established  as  the  unusable 
fuel  supply  for  that  tank  under  §  29.959, 
plus  that  necessary  to  conduct  the  test. 

(3)  The  fuel  head  between  the  tank 
and  the  engine  must  be  critical  with 
respect  to  rotorcraft  flight  attitudes. 

(4)  The  fuel  flow  transmitter,  if 
installed,  and  the  critical  fuel  pump  (for 
pump-fed  systems)  must  be  installed  to 
produce  (by  actual  or  simulated  failure) 
the  critical  restriction  to  fuel  flow  to  be 
expected  from  component  failure. 

(5)  Critical  values  of  engine  rotational 
speed,  electrical  power,  or  other  sources 
of  fuel  pump  motive  power  must  be 
applied. 

(6)  Critical  values  of  fuel  properties 
which  adversely  affect  fuel  flow  are 
applied  during  demonstrations  of  fuel 
flow  capability. 

(7)  The  fuel  filter  required  by  §  29.997 
is  blocked  to  the  degree  necessary  to 
simulate  the  accumulation  of  fuel 
contamination  required  to  activate  the 
indicator  required  by  §  29.1305(a)(17). 

(b)  Fuel  transfer  system.  If  normal 
operation  of  the  fuel  system  requires 
fuel  to  be  transferred  to  another  tank, 
the  transfer  must  occur  automatically 
via  a  system  which  has  been  shown  to 
maintain  the  fuel  level  in  the  receiving 
tank  within  acceptable  limits  during 
fiight  or  surface  operation  of  the 
rotorcraft. 


(c)  Multiple  fuel  tanks.  If  an  engine 
can  be  supplied  with  fuel  from  more 
than  one  tank,  the  fuel  system,  in 
addition  to  having  appropriate  manual 
switching  capability,  must  be  designed 
to  prevent  interruption  of  fuel  flow  to 
that  engine,  without  attention  by  the 
flightcrew,  when  any  tank  supplying  fuel 
to  that  engine  is  depleted  of  usable  fuel 
during  normal  operation  and  any  other 
tank  that  normally  supplies  fuel  to  that 
engine  alone  contains  usable  fuel. 

50.  By  revising  §  29.961  to  read  as 
follows: 

§  29.961    Fuel  system  hot  weather 
operation. 

Each  suction  lift  fuel  system  and  other 
fuel  systems  conducive  to  vapor 
formation  must  be  shown  to  operate 
satisfactorily  (within  certification  limits) 
when  using  fuel  at  the  most  critical 
temperature  for  vapor  formation  under 
critical  operating  conditions  including,  if 
applicable,  the  engine  operating 
conditions  defined  by  §  29.927(b)(1)  and 
(b)(2), 

51.  By  amending  §  29.963  by  adding  a 
new  paragraph  (e)  to  read  as  follows: 

§  29.963    Fuel  tanks:  General. 

***** 

(e)  The  maximum  exposed  surface 
temperature  of  all  components  in  the 
fuel  tank  must  be  less  by  a  safe  margin 
than  the  lowest  expected  autoignition 
temperature  of  the  fuel  or  fuel  vapor  in 
the  tank.  Compliance  with  this 
requirement  must  be  shown  under  all 
operating  conditions  and  under  all 
normal  or  malfunction  conditions  of  all 
components  inside  the  tank. 

§29.967    [Amended] 

52.  By  amending  §  29.967  by  removing 
paragraph  (f). 

53.  By  revising  §  29.969  to  read  as 
follows: 

§  29.969    Fuel  tank  expansion  space. 

Each  fuel  tank  or  each  group  of  fuel 
tanks  with  interconnected  vent  systems 
must  have  an  expansion  space  of  not 
less  than  2  percent  of  the  combined  tank 
capacity.  It  must  be  impossible  to  fill  the 
fuel  tank  expansion  space  inadvertently 
with  the  rotorcraft  in  the  normal  ground 
attitude. 

54.  By  amending  §  29.971  by  revising 
paragraph  (c)  to  read  as  follows: 

§  29.971    Fuel  tank  sump. 

***** 

(c)  Each  fuel  tank  must  allow  drainage 
of  hazardous  quantities  of  water  from 
each  part  of  the  tank  to  the  sump  with 
the  rotorcraft  in  any  ground  attitude  to 
be  expected  in  service. 


55.  By  amending  §  29.975  by  removing 
the  word  "and"  after  the  semicolon  in 
paragraph  (a)(5):  by  removing  the  period 
at  the  end  of  paragraph  (a)(6)(ii)  and 
inserting  ";  and"  in  its  place;  and  by 
adding  a  new  paragraph  (a)(/)  to  read  as 
follows: 

§  29.975    Fuel  tank  vents  and  carburetor 
vapor  vents. 

(a)  *  *  * 

(7)  The  venting  system  must  be 
designed  to  minimize  spillage  of  fuel 
through  the  vents  to  an  ignition  source 
in  the  event  of  a  rollover  during  landing 
or  ground  operations,  unless  a  rollover 
is  shown  to  be  extremely  remote. 
***** 

56.  By  revising  §  29.991  to  read  as 
follows: 

§  29.991    Fuel  pumps. 

(a)  Compliance  with  §  29.955  must  not 
be  jeopardized  by  failure  of — 

(1)  Any  one  pump  except  pumps  that 
are  approved  and  installed  as  parts  of  a 
type  certificated  engine:  or 

(2)  Any  component  required  for  pump 
operation  except  the  engine  served  by 
that  pump. 

(b)  The  following  fuel  pump 
installation  requirements  apply: 

(1)  When  necessary  to  maintain  the 
proper  fuel  pressure — 

(i)  A  connection  must  be  provided  to 
transmit  the  carburetor  air  intake  static 
pressure  to  the  proper  fuel  pump  relief 
valve  connection;  and 

(ii)  The  gauge  balance  lines  must  be 
independently  connected  to  the 
carburetor  inlet  pressure  to  avoid 
incorrect  fuel  pressure  readings. 

(2)  The  installation  of  fuel  pumps 
having  seals  or  diaphragms  that  may 
leak  must  have  means  for  draining 
leaking  fuel. 

(3)  Each  drain  line  must  discharge 
where  it  will  not  create  a  fire  hazard. 

57.  By  amending  §  29.997  by  revising 
the  introductory  text  and  paragraph  (d) 
to  read  as  follows: 

§  29.997    Fuel  strainer  or  filter. 

There  must  be  a  fuel  strainer  or  filter 
between  the  fuel  tank  outlet  and  the 
inlet  of  the  first  fuel  system  component 
which  is  susceptible  to  fuel 
contamination,  including  but  not  limited 
to  the  fuel  metering  device  or  an  engine 
positive  displacement  pump,  whichever 
is  nearer  the  fuel  tank  outlet.  This  fuel 
strainer  or  filter  must — 
***** 

(d)  Provide  a  means  to  remove  from 
the  fuel  any  contaminant  which  would 
jeopardize  the  flow  of  fuel  through 
rotorcraft  or  engine  fuel  system 
components  required  for  proper 
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rolorcraft  or  engine  fuel  system 
operation. 

58.  By  amending  §  29.999  by  revising 
paragraphs  (a)  and  (b)(2)  to  read  as 
follows: 

§  29.999    Fuel  system  drains. 

(a)  There  must  be  at  least  one 
accessible  drain  at  the  lowest  point  in 
each  fuel  system  to  completely  drain  the 
system  with  the  rotorcraft  in  any  ground 
attitude  to  be  expected  in  service.  * 

(b)  *  *  * 

(2)  Have  manual  or  automatic  means 
to  ensure  positive  closure  in  the  off 
position;  and 
*        *        ♦        *        • 

59.  By  adding  a  new  §  29.1001  after 
§  29.999  and  before  the  heading  Oil 
System  to  read  as  follows: 

§  29. 1 00 1    Fuel  |ettlsonlng. 

If  a  fuel  jettisoning  system  is  installed, 
the  following  apply: 

(a)  Fuel  jettisoning  must  be  safe 
during  all  flight  regimes  for  which 
jettisoning  is  to  be  authorized. 

(b)  In  showing  compliance  with 
paragraph  (a)  of  this  section,  it  must  be 
shown  that — 

(1)  The  fuel  jettisoning  system  and  its 
operation  are  free  from  fire  hazard; 

(2)  No  hazard  results  from  fuel  or  fuel 
vapors  which  impinge  on  any  part  of  the 
rotorcraft  during  fuel  jettisoning;  and 

(3)  Controllability  of  the  rotorcraft 
remains  satisfactory  throughout  the  fuel 
jettisoning  operation. 

(c)  Means  must  be  provided  to 
automatically  prevent  jettisoning  fuel 
below  the  level  required  for  an  all- 
engine  climb  at  maximum  continuous 
power  from  sea  level  to  5.000  feet 
altitude  and  cruise  thereafter  for  30 
minutes  at  maximum  range  engine 
power. 

(d)  The  controls  for  any  fuel 
jettisoning  system  must  be  designed  to 
allow  flight  personnel  (minimum  crew) 
to  safely  interrupt  fuel  jettisoning  during 
any  part  of  the  jettisoning  operation. 

(e)  The  fuel  jettisoning  system  must  be 
designed  to  comply  with  the  powerplant 
installation  requirements  of  §  29.901(c). 

(f)  An  auxiliary  fuel  jettisoning  system 
which  meets  the  requirements  of 
paragraphs  (a),  (b),  (d),  and  (e)  of  this 
section  may  be  installed  to  jettison 
additional  fuel  provided  it  has  separate 
and  independent  controls. 

§29.1011    [Amended] 

60.  By  amending  §  29.1011  by  revising 
the  section  heading  to  read  "Engines: 
General.";  by  removing  existing 
paragraph  (b);  by  redesignating 
paragraphs  (c)  and  (d)  as  (b)  and  (c), 
respectively;  and  by  removing  the  words 
"'  '   *  and  rotor  d.'-'.ve  system  *   *  *' 


from  paragraph  (e)  and  redesignating  it 
as  paragraph  (d). 

61.  By  amending  §  29.1019  by  revising 
paragraph  (a)(3)  to  read  as  follows: 

§29.1019    Oil  strainer  or  filter. 

(a)  *  *  * 

(3)  The  oil  strainer  or  filter,  unless  it  is 
installed  at  an  oil  tank  outlet,  must 
incorporate  a  means  to  indicate 
contamination  before  it  reaches  the 
capacity  established  in  accordance  with 
paragraph  (a)(2)  of  this  section. 
***** 

62.  By  adding  a  new  §  29.1027  after 
§  29.1025  and  before  the  heading 
"Cooling"  to  read  as  follows: 

§29.1027    Transmission  and  geartwxer. 
General 

(a)  The  oil  system  for  components  of 
the  rotor  drive  system  that  require 
continuous  lubrication  must  be 
sufficiently  independent  of  the 
lubrication  systems  of  the  engine(s)  to 
ensure — 

(1)  Operation  with  any  engine 
inoperative;  and 

(2)  Safe  autorolation. 

(b)  Pressure  lubrication  systems  for 
transmissions  and  gearboxes  must 
comply  with  the  requirements  of 

§§  29*1013,  paragraphs  (c),  (d),  and  (f) 
only,  29.1015,  29.1017,  29.1021,  29.1023. 
and  29.1337(d).  In  addition,  the  system 
must  have*- 

(1)  An  oil  strainer  or  filter  through 
which  all  the*lubricant  flows,  and 
must — 

(i)  Be  designed  to  remove  from  the 
lubricant  any  contaminant  which  may 
damage  transmission  and  drive  system 
components  or  impede  the  flow  of 
lubricant  to  a  hazardous  degree;  and 

(ii)  Be  equipped  with  a  bypass 
constructed  and  installed  so  that — 

(A)  The  lubricant  will  flow  at  the 
normal  rate  through  the  rest  of  the 
system  with  the  strainer  or  filter 
completely  blocked;  and 

(B)  The  release  of  collected 
contaminants  is  minimized  by 
appropriate  location  of  the  bypass  to 
ensure  that  collected  contaminants  are 
not  in  the  bypass  flowpath; 

^iii)  Be  equipped  with  a  means  to 
indicate  collection  of  contaminants  on 
the  filter  or  strainer  at  or  before  opening 
of  the  bypass; 

(2)  For  each  lubricant  tank  or  sump 
outlet  supplying  lubrication  to  rotor 
drive  systems  and  rotor  drive  system 
components,  a  screen  to  prevent 
entrance  into  the  lubrication  system  of 
any  object  that  might  obstruct  the  flow 
of  lubricant  from  the  outlet  to  the  filter 
required  by  paragraph  (b)(1)  of  this 
section.  The  requirements  of  paragraph 
(b)(1)  of  this  section  do  not  apply  to 


screens  installed  at  lubricant  tank  or 
sump  outlets. 

(c)  Splash  type  lubrication  systems  for 
rotor  drive  system  gearboxes  must 
comply  with  SS  29.1021  and  29.1337(d). 

63.  By  amending  §  29.1041  by  revising 
paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  29.1041    General. 

(a)  The  powerplant  and  auxiliary 
power  unit  cooUng  provisions  must  be 
able  to  maintain  the  temperatures  of 
powerplant  components,  engine  fluids, 
and  auxiliary  power  unit  components 
and  fluids  within  the  temperature  limits 
established  for  these  components  and 
fluids,  under  ground,  water,  and  flight 
operating  conditions  for  which 
certification  is  requested,  and  after 
normal  engine  or  auxihary  power  unit 
shutdown,  or  both. 
***** 

(c)  Except  for  ground-use-only 
auxiliary  power  units,  compliance  with 
paragraphs  (a)  and  (b)  of  this  section 
must  be  shown  by  flight  tests  in  which 
the  temperatures  of  selected  powerplant 
component  and  auxiliary  power  unit 
component,  engine,  and  transmission 
fluids  are  obtained  under  the  conditions 
prescribed  in  those  paragraphs. 

64.  By  amending  §  29.1043  by  adding  a 
new  paragraph  (a)(5)  to  read  as  follows: 

§29.1043    Cooling  tests. 

(a)  *  *  * 

(5)  For  the  purposes  of  the  cooling 
tests,  a  temperature  is  "stabilized"  when 
its  rate  of  change  is  less  than  2  'F  per 

minute. 

***** 

65.  By  amending  §  29.1045  by  revising 
paragraph  (c)  to  read  as  follows: 

§  29.1045    Climb  cooling  test  procedures. 

***** 

(c)  Each  operating  engine  must — 

(1)  For  helicopters  for  which  the  use  of 
30-minute  OEI  power  is  requested,  be  at 
30-minute  OEI  power  for  30  minutes,  and 
then  at  maximum  continuous  power  (or 
at  full  throttle  when  above  the  critical 
altitude); 

(2)  For  helicopters  for  which  the  use  of 
continuous  OEI  power  is  requested,  be 
at  continuous  OEI  power  (or  at  full 
throttle  when  above  the  critical 
altitude);  and 

(3)  For  other  rotorcraft,  be  at 
maximum  continuous  power  (or  at  full 
throttle  when  above  the  critical 
altitude). 

*         «         *         •         • 

66.  By  amending  §  29.1047  by 
removing  the  words  "at  least"  from  the 
end  of  the  introductory  text  of 
paragraph  (a)(4)  and  by  revising 
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paragraphs  (a)(4)(i)  and  (a)(4)(ii)  to  read 
as  follows: 

§29.1047    Takeoff  cooling  test 
procedures. 

(a)  ♦  *  * 
(4)  ♦  *  * 

(i)  Thirty  minutes,  if  30-niinute  OEI 
power  is  used;  or 

(ii)  At  least  5  minutes  after  the 
occurrence  of  the  highest  temperature 
recorded,  if  continuous  OEI  power  or 
maximum  continuous  power  is  used. 

*  ♦         •        *         » 

67.  By  amending  §  29.1093  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

§  29.1093    Induction  system  icing 
protection. 

•  •         •         »         « 

(b)  ♦  *  * 

(1)  It  must  be  shown  that  each  turbine 
engine  and  its  air  inlet  system  can 
operate  throughout  the  flight  power 
range  of  the  engine  (including  idling) — 

(i)  Without  accumulating  ice  on  engine 
or  inlet  system  components  that  would 
adversely  affect  engine  operation  or 
cause  a  serious  loss  of  power  under  the 
icing  conditions  specified  in  Appendix  C 
of  this  Part;  and 

(ii)  In  snow,  both  falling  and  blowing, 
without  adverse  effect  on  engine 
operation,  within  the  limitations 
established  for  the  rotorcraft. 

*  *        •        *        • 

68.  By  amending  §  29.1141  by  revising 
the  introductory  text  of  paragraph  (f)  to 
read  as  follows: 

§  29. 114 1    Powerplant  controls:  General. 

***** 

(f)  Controls  of  powerplant  valves 
required  for  safety  must  have — 

•  ♦        «         •        ♦ 

69.  By  revising  §  29.1143  to  read  as 
follows: 

§  29. 1 1 43    Engine  controls. 

(a)  There  must  be  a  separate  power 
control  for  each  engine. 

(b)  Power  controls  must  be  arranged 
to  allow  ready  synchronization  of  all 
engines  by — 

(1)  Separate  control  of  each  engine; 
and 

(2)  Simultaneous  control  of  all 
engines. 

(c)  Each  power  control  must  provide  a 
positive  and  immediately  responsive 
means  of  controlling  its  engine. 

(d)  Each  fluid  injection  control  other 
than  fuel  system  control  must  be  in  the 
corresponding  power  control.  However, 
the  injection  system  pump  may  have  a 
separate  control. 

(e)  If  a  power  control  incorporates  a 
fuel  shutoff  feature,  the  control  must 
have  a  means  to  prevent  the  inadvertent 


movement  of  the  control  into  the  shutoff 
position.  The  means  must — 

(1)  Have  a  positive  lock  or  stop  at  the 
idle  position;  and 

(2)  Require  a  separate  and  distinct 
operation  to  place  the  control  in  the 
shutoff  position. 

70.  By  amending  §  29.1163  by  revising 
paragraph  (d)  to  read  as  follows: 

§  29. 1 1 63    Powerplant  accessories. 

***** 

(d)  Unless  other  means  are  provided, 
torque  limiting  means  must  be  provided 
for  accessory  drives  located  on  any 
component  of  the  transmission  and  rotor 
drive  system  to  prevent  damage  to  these 
components  from  excessive  accessory 
load. 

71.  By  amending  §  29.1181  by  adding  a 
new  paragraph  (b)  to  read  as  follows: 

§  29. 1 1 8 1    Designated  fire  zones:  Regions 
included. 

***** 

(b)  Each  designated  fire  zone  must 
meet  the  requirements  of  §§  29.1183 
through  29.1203. 

72.  By  amending  §  29.1189  by  revising 
paragraphs  (e)  and  (f)  to  read  as  follows: 

§29.1189    Shutoff  means. 

***** 

(e)  Each  shutoff  valve  and  its  control 
must  be  designed,  located,  and 
protected  to  function  properly  under  any 
condition  likely  to  result  from  fire  in  a 
designated  fire  zone. 

(f)  Except  for  ground-use-only 
auxiliary  power  unit  installations,  there 
must  be  means  to  prevent  inadvertent 
operation  of  each  shutoff  and  to  make  it 
possible  to  reopen  it  in  flight  after  it  has 
been  closed. 

73.  By  amending  §  29.1193  by  adding  a 
new  paragraph  (f)  to  read  as  follows: 

§  29. 1 1 93    Cowling  and  engine 
compartment  covering. 

***** 

(f)  A  means  of  retention  for  each 
openable  or  readily  removable  panel, 
cowling,  or  engine  or  rotor  drive  system 
covering  must  be  provided  to  preclude 
hazardous  damage  to  rotors  or  critical 
control  components  in  the  event  of — 

(1)  Structural  or  mechanical  failure  of 
the  normal  retention  means,  unless  such 
failure  is  extremely  improbable;  or 

(2)  Fire  in  a  fire  zone,  if  such  fire  could 
adversely  affect  the  normal  means  of 
retention. 

74.  By  amending  §  29.1305  by  revising 
paragraphs  (a)(4),  (a)(17).  (a)(19),  (b)(2), 
(c)(1),  and  (c)(2);  by  adding  new 
paragraphs  (a)(20)  through  (a)(23);  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (a)(18);  and  by  removing 
paragraph  (c)(3)  as  follows: 


§29.1305    Powerplant  instruments. 

•  •  *  *  * 

(a)  *  •   * 

(4)  A  low  fuel  warning  device  for  each 
fuel  tank  which  feeds  an  engine.  This 
device  must — 

(i)  Provide  a  warning  to  the  crew 
when  approximately  10  minutes  of 
usable  fuel  remains  in  the  tank;  and 

(ii)  Be  independent  of  the  normal  fuel 
quantity  indicating  system. 
***** 

(17)  An  indicator  for  the  filler  required 
by  §  29.997  to  indicate  the  occurrence  of 
contamination  of  the  filter  to  the  degree 
established  in  compliance  with  §  29.955: 
***** 

(19)  An  indicator  to  indicate  the 
functioning  of  any  selectable  or 
controllable  heater  used  to  prevent  ice 
clogging  of  fuel  system  components; 

(20)  An  individual  fuel  pressure 
indicator  for  each  engine,  unless  the  fuel 
system  which  supplies  that  engine  does 
not  employ  any  pumps,  filters,  or  other 
components  subject  to  degradation  or 
failure  which  may  adversely  affect  fuel 
pressure  at  the  engine; 

(21)  A  means  to  indicate  to  the 
flightcrew  the  failure  of  any  fuel  pump 
installed  to  show  compliance  with 

§  29.955; 

(22)  Warning  or  caution  devices  to 
signal  to  the  flightcrew  when 
ferromagnetic  particles  are  detected  by 
the  chip  detector  required  by 

§  29.1337(e);  and  *t 

(23)  For  auxiliary  power  units,  an 
individual  indicator,  warning  or  caution 
device,  or  other  means  to  advise  *he 
flightcrew  that  limits  are  being 
exceeded,  if  exceeding  these  limits  can 
be  hazardous,  for — 

(i)  Gas  temperature; 
(ii)  Oil  pressure;  and 
(iii)  Rotor  speed. 

(b)  *   •  * 

(2)  An  independent  fuel  pressure 
warning  device  for  each  engine  or  a 
master  warning  device  for  all  engines 
with  provision  for  isolating  the 
individual  warning  device  from  the 
master  warning  device;  and 
***** 

(cj  •   •  • 

(1)  An  individual  oil  pressu.-e 
indicator  for  each  engine;  and 

(2)  Fire  warning  indicators,  when  fire 
detection  is  required. 

75.  By  amending  §  29.1337  by  adding  a 
new  paragraph  (e)  to  read  as  follows: 

§  29.1337    Powerplant  instruments. 

***** 

(e)  Rotor  drive  system  transmissions 
and  gearboxes  utilizing  ferromagnetic 
materials  must  be  equipped  with  chip 
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detectors  designed  to  indicate  the 
presence  of  ferromagnetic  particles 
resulting  from  damage  or  excessive 
wear  within  the  transmission  or 
gearbox.  Each  chip  detector  must — 

(1)  Be  designed  to  provide  a  signal  to 
the  indicator  required  by 

§  29.1305(a)(22];  and 

(2)  Be  provided  with  a  means  to  allow 
crewmembers  to  check,  in  flight,  the 
function  of  each  detector  electrical 
circuit  and  signal. 

76.  By  amending  §  29.1521  by  revising 
the  introductory  texts  of  paragraphs  [f] 
and  (g)  and  by  adding  a  new  paragraph 
(h)  to  read  as  follows: 

§  29. 1 52 1    Powerpiant  limitations. 
***** 

(f)  Two  and  one-half  minute  OEI 
power  operation.  Unless  otherwise 
authorized,  the  use  of  2y2-minute  OEI 
power  must  be  limited  to  engine  failure 
operation  of  multiengine,  turbine- 
powered  rotorcraft  for  not  longer  than 
2V&  minutes  for  any  period  in  which  that 
power  is  used.  The  use  of  2V4-minute 
OEI  power  must  also  be  limited  by — 
***** 

(g)  Thirty-minute  OEI  power 
operation.  Unless  otherwise  authorized, 
the  use  of  30-minute  OEI  power  must  be 
limited  to  multiengine,  turbine-powered 
rotorcraft  for  not  longer  than  30  minutes 
after  failure  of  an  engine.  The  use  of  30- 
minute  OEI  power  must  also  be  limited 
by- 

***** 

(h)  Continuous  OEI  power  operation. 
Unless  otherwise  authorized,  the  use  of 
continuous  OEI  power  must  be  limited 
to  multiengine,  turbine-powered 
rotorcraft  for  continued  flight  after 
failure  of  an  engine.  The  use  of 
continuous  OEI  power  must  also  be 
limited  by — 

(1)  The  maximum  rotational  speed, 
which  may  not  be  greater  than — 

(i)  The  maximum  value  determined  by 
the  rotor  design;  or 

(ii)  The  maximum  value  shown  during 
the  type  tests. 

(2)  The  maximum  allowable  gas 
temperature; 

(3)  The  maximum  allowable  torque; 
and 

(4)  The  maximum  allowable  oil 
temperature. 

77.  By  amending  §  29.1549  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (c);  by  removing  the  period  at 
the  end  of  paragraph  (d)  and  inserting  "; 
and"  in  its  place;  and  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§  29.1549    Powerplant  instruments. 

***** 

[e]  Each  OEI  limit  or  approved 
operating  range  must  be  marked  to  be 


clearly  differentiated  from  the  markings 
of  paragraphs  (a)  through  (d)  of  this 
section. 

78.  By  amending  §  29.1557  by  revising 
paragraph  (c)(l)(iii)  to  read  as  follows: 

§  29.1557    Miscellaneous  markings  and 
placards. 

***** 

(c)  *  *  * 

(1)  *  *  * 

(iii)  For  turbine-engine-powered 
rotorcraft,  the  permissible  fuel 
designations,  except  that  if  impractical, 
this  information  may  be  included  in  the 
rotorcraft  flight  manual,  and  the  fuel 
filler  may  be  marked  with  an 
appropriate  reference  to  the  flight 
manual;  and 


PART  33— AIRWORTHINESS 
STANDARDS:  AIRCRAFT  ENGINES 

79.  The  authority  citation  for  Part  33  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1344, 1354(a),  1355, 
1421,  1423, 1424, 1425;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983). 

80.  By  amending  S  33.7  by  revising 
paragraphs  (c)(l)(v)  and  (c)(l)(vi);  by 
redesignating  paragraph  (c)(l)(vii)  as 
(c)(l)(viii);  and  by  adding  a  new 
paragraph  [c)(l)(vii)  to  read  as  follows: 

§  33.7    Engine  ratings  and  operating 
Hmltations. 


(c)  *  *  * 

(1)  *  *  * 

(v)  Rated  30-minute  OEI  power; 

(vi)  Rated  2V2-minute  OEI  powen 

(vii)  Rated  continuous  OEI  power;  and 

***** 

81.  By  amending  S  33.87  by 
redesignating  paragraph  (e)  as  (f) 
without  change;  by  revising  paragraphs 
(a)  (introductory  text),  (b)  (introductory 
text),  (b)(2),  (c)  (introductory  text),  (c)(1), 
{c)(2),  (c)(3),  (c)(4),  and  (c)(5);  by  revising 
paragraph  (d)  and  redesignating  it  as 
paragraph  (e);  and  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  33.87    Endurance  test 

(a)  General.  Each  engine  must  be 
subjected  to  an  endurance  test  that 
includes  a  total  of  150  hours  of  operation 
and.  depending  upon  the  type  and 
contemplated  use  of  the  engine,  consists 
of  one  of  the  series  of  runs  specified  in 
paragraphs  (b)  through  (f)  of  this  section, 
as  applicable.  For  engines  tested  under 
paragraph  (b),  (c),  (d),  or  (e)  of  this 
section,  the  prescribed  6-hour  test 
sequence  must  be  conducted  25  times  to 
complete  the  required  150  hours  of 


operation.  The  following  test 
requirements  apply: 

***** 

(b)  Engines  other  than  certain 
rotorcraft  engines.  For  each  engine 
except  a  rotorcraft  engine  for  which  a 
rating  is  desired  under  paragraph  (c], 
(d),  or  (e)  of  this  section,  the  applicant 
must  conduct  the  following  runs: 
***** 

(2)  Rated  maximum  continuous  and 
takeoff  power  and  thrust.  Thirty  minutes 
at— 

(i)  Rated  maximum  continuous  power 
and  thrust  during  fifteen  of  the  twenty- 
five  6-hour  endurance  test  cycles;  and 

(ii)  Rated  takeoff  power  and  thrust 
during  ten  of  the  twenty-five  6-hour 
endurance  test  cycles. 
*        *        *        *        ft 

(c)  Rotorcraft  engines  for  which  a  30- 
minute  OEI  power  rating  is  desired.  For 
each  rotorcraft  engine  for  which  a  30- 
minute  OEI  power  rating  is  desired,  the 
applicant  must  conduct  the  following 
series  of  tests: 

(1)  Takeoff  and  idling.  One  hour  of 
alternate  5-minute  periods  at  rated 
takeoff  power  and  at  idling  power.  The 
developed  powers  at  takeoff  and  idling 
conditions  and  their  corresponding  rotor 
speed  and  gas  temperature  conditions 
must  be  as  established  by  the  power 
control  in  accordance  with  the  schedule 
established  by  the  manufacturer.  During 
any  one  periods  the  rotor  speed  and 
power  may  be  controlled  manually 
while  taking  data  to  check  performance. 
For  engines  with  augmented  takeoff 
power  ratings  that  involve  increases  in 
turbine  inlet  temperature,  rotor  speed,  or 
shaft  power,  this  period  of  running  at 
rated  takeoff  power  must  be  at  the 
augmented  power  rating.  In  changing  the 
power  setting  after  each  period,  the 
power  control  lever  must  be  moved  in 
the  manner  prescribed  in  paragraph 
(c)(5)  of  this  section. 

(2)  Rated  30-minute  OEI  power  Thirty 
minutes  at  rated  30-minute  OEI  power. 

(3)  Rated  maximum  continuous 
power.  Two  hours  at  rated  maximum 
continuous  power. 

(4)  Incremental  cruise  power.  Two 
hours  at  the  successive  power  lever 
positions  corresponding  with  not  less 
than  12  approximately  equal  speed  and 
time  increments  between  maximum 
continuous  engine  rotational  speed  and 
ground  or  minimum  idle  rotational 
speed.  For  engines  operating  at  constant 
speed,  power  may  be  varied  in  place  of 
speed.  If  there  are  significant  peak 
vibrations  anywhere  between  ground 
idle  and  maximum  continuous 
conditions,  the  number  of  increments 
chosen  must  be  changed  to  increase  the 
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amount  of  running  conducted  while 
being  subjected  to  the  peak  vibrations 
up  to  not  more  than  50  percent  of  the 
total  time  spent  in  incremental  running. 

(5)  Acceleration  and  deceleration 
runs.  Thirty  minutes  of  accelerations 
and  decelerations,  consisting  of  six 
cycles  from  idling  power  to  rated  takeoff 
power  and  maintained  at  the  takeoff 
power  lever  position  for  30  seconds  and 
at  the  idling  power  lever  position  for 
approximately  AVz  minutes.  In 
complying  with  this  paragraph,  the 
power  control  lever  must  be  moved  from 
one  extreme  position  to  the  other  in  not 
more  than  1  second,  except  that  if 
different  regimes  of  control  operations 
are  incorporated  necessitating 
scheduling  of  the  power  control  lever 
motion  in  going  from  one  extreme 
position  to  the  other,  a  longer  period  of 
lime  is  acceptable,  but  not  more  than  2 
seconds. 
***** 

(d)  Rolorcraft  engines  for  which  a 
continuous  OEI  rating  is  desired.  For 
each  rotorcraft  engine  for  which  a 
continuous  OEI  power  rating  is  desired, 
the  applicant  must  conduct  the  following 
series  of  tests: 

(1)  Takeoff  and  idling.  One  hour  of 
alternate  5-minute  periods  at  rated 
takeoff  power  and  at  idling  power.  The 
developed  powers  at  takeoff  and  idling 
conditions  and  their  corresponding  rotor 
speed  and  gas  temperature  conditions 
must  be  as  established  by  the  power 
control  in  accordance  with  the  schedule 
established  by  the  manufacturer.  During 
any  one  period  the  rotor  speed  and 
power  may  be  controlled  manually 
while  taking  data  to  check  performance. 
For  engines  with  augmented  takeoff 
power  ratings  that  involve  increases  in 
turbine  inlet  temperature,  rotor  speed,  or 
shaft  power,  this  period  of  running  at 
rated  takeoff  power  must  be  at  the 
augmented  power  rating.  In  changing  the 
power  setting  after  each  period,  the 
power  control  lever  must  be  moved  in 
the  manner  prescribed  in  paragraph 
(c)(5)  of  this  section. 

(2)  Rated  maximum  continuous  and 
takeoff  power  Thirty  minutes  at — 

(i)  Rated  maximum  continuous  power 
during  fifteen  of  the  twenty-five  6-hour 
endurance  test  cycles;  and 


(ii]  Rated  takeoff  power  during  ten  of 
the  twenty-five  6-hour  endurance  test 
cycles. 

(3)  Rated  continuous  OEI  power  One 
hour  at  rated  continuous  OEI  power. 

(4)  Rated  maximum  continuous 
power.  One  hour  at  rated  maximum 
continuous  power. 

(5)  Incremental  cruise  power  Two 
hours  at  the  successive  power  lever 
positions  corresponding  with  not  less 
than  12  approximately  equal  speed  and 
time  increments  between  maximum 
continuous  engine  rotational  speed  and 
ground  or  minimum  idle  rotational 
speed.  For  engines  operating  at  constant 
speed,  power  may  be  varied  in  place  of 
speed.  If  there  are  significant  peak 
vibrations  anywhere  between  ground 
idle  and  maximum  continuous 
conditions,  the  number  of  increments 
chosen  must  be  changed  to  increase  the 
amount  of  running  conducted  while 
being  subjected  to  the  peak  vibrations 
up  to  not  more  than  50  percent  of  the 
total  time  spent  in  incremental  running. 

(6)  Acceleration  and  deceleration 
runs.  Thirty  minutes  of  accelerations 
and  decelerations,  consisting  of  six 
cycles  from  idling  power  to  rated  takeoff 
power  and  maintained  at  the  takeoff 
power  lever  position  for  30  seconds  and 
at  the  idling  power  lever  position  for 
approximately  4^/2  minutes.  In 
complying  with  this  paragraph,  the 
power  control  lever  must  be  moved  from 
one  extreme  position  to  the  other  in  not 
more  than  1  second,  except  that  if 
different  regimes  of  control  operations 
are  incorporated  necessitating 
scheduling  of  the  power  control  lever 
motion  in  going  from  one  extreme 
position  to  the  other,  a  longer  period  of 
time  is  acceptable,  but  not  more  than  2 
seconds. 

(7)  Starts.  One  hundred  starts,  of 
which  25  starts  must  be  preceded  by  at 
least  a  2-hour  engine  shutdown.  There 
must  be  at  least  10  false  engine  starts, 
pausing  for  the  applicant's  specified 
minimum  fuel  drainage  time,  before 
attempting  a  normal  start.  There  must  be 
at  least  10  normal  restarts  with  not 
longer  than  15  minutes  since  engine 
shutdown.  The  remaining  starts  may  be 
made  after  completing  the  150  hours  of 
endurance  testing. 


(e)  Rotorcraft  engines  for  which  a  2Vi- 
minute  OEI  power  rating  is  desired.  For 
each  rotorcraft  engine  for  which  a  2V2- 
minute  OEI  power  rating  is  desired,  the 
apphcant  must  conduct  the  following 
series  of  tests: 

(1)  Takeoff  2V2-minute  OEI  and 
idling.  One  hour  of  alternate  5-minute 
periods  at  rated  takeoff  power  and  at 
idling  power  except  that,  during  the 
third  and  sixth  takeoff  power  periods, 
only  2V2  minutes  need  be  conducted  at 
rated  takeoff  power,  and  the  remaining 
2V2  minutes  must  be  conducted  at  rated 
2y2-minute  OEI  power.  The  developed 
powers  at  takeoff,  2y2-minute  OEI.  and 
idling  conditions  and  their 
corresponding  rotor  speed  and  gas 
temperature  conditions  must  be  as 
established  by  the  power  control  in 
accordance  with  the  schedule 
established  by  the  manufacturer.  The 
applicant  may,  during  any  one  period, 
control  manually  the  rotor  speed  and 
power  while  taking  data  to  check 
performance.  For  engines  with 
augmented  takeoff  power  ratings  that 
involve  increases  in  turbine  inlet 
temperature,  rotor  speed,  or  shaft 
power,  this  period  of  running  at  rated 
takeoff  power  must  be  at  the  augmented 
rating.  In  changing  the  power  setting 
after  or  during  each  period,  the  power 
control  lever  must  be  moved  in  the 
manner  prescribed  in  paragraph  (d)(6)  of 
this  section. 

(2)  The  tests  required  in  paragraphs 
(b)(2)  through  (b)(6),  or  (c)(2)  through 
(c)(6),  or  (d)(2)  through  (d)(7)  of  this 
section,  as  applicable,  except  that  in  one 
of  the  6-hour  test  sequences,  the  last  5 
minutes  of  the  30  minutes  at  takeoff 
power  test  period  of  paragraph  (b)(2)  of 
this  section,  or  of  the  30  minutes  at  30- 
minute  OEI  power  test  period  of 
paragraph  (c)(2)  of  this  section,  or  of  the 

1  hour  at  continuous  OEI  power  test 

period  of  paragraph  (d)(3)  of  this 

section,  must  be  run  at  2V2-minute  OEI 

power. 

*        •        *        *         • 

Issued  in  Washington,  DC,  on  August  26, 
1988. 

T.  Allan  McArtor. 
Administrator. 
(PR  Doc.  88-19848  Filed  8-30-68;  10:55  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1, 3, 7, 9, 10, 19, 29, 31, 
36, 47,  and  52 

(Federal  Acquisition  Circular  84-39] 

Federal  Acquisition  Regulation  (FAR); 
Miscellaneous  Amendments 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  Federal  Acquisition  Circular 
(FAC)  84-39  amends  the  Federal 
Acquisition  Regulation  (FAR)  with 
respect  to  the  following:  Anti-Kickback 
Enforcement  Act  of  1986;  Acquisition 
Streamlining;  Walsh-Healey  Eligibility 
Determination;  Qualification 
Requirements;  Small  Business  Size 
Standards;  State  of  New  Mexico  Gross 
Receipts  and  Compensating  Tax; 
Severance  Pay:  Price  Negotiation  for 
Construction  Contracts:  and  F.O.B. 
Destination. 

EFFECTIVE  DATE:  October  3, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041,  GS  Building,  Washington, 
DC  20405,  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Paperwork  Reduction  Act 

FAC  84-39.  Item  I 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  as  required  by  44 
U.S.C.  3501,  et  seq..  under  OMB  Control 
No.  9000-0091. 

FAC  84-39.  Items  II.  III.  V.  VII.  VIII.  and 
IX 

The  Paperwork  Reduction  Act  (Pub.  L. 
9&-511)  does  not  apply  because  these 
final  rules  do  not  impose  any  reporting 
or  recordkeeping  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et  seq. 

FAC  84-39.  Item  IV 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (ONfB)  as  required  by  44 
U.S.C.  3501,  et  seq..  under  OMB  Control 
No.  9000-0083.  Because  the  final  rule 


does  not  alter  the  collection 
requirements,  the  approval  number 
remains  valid. 

FAC  84-39.  Item  VI 

The  Paperwork  Reduction  Act  (Pub.  L. 
96-511)  does  not  apply  because  this  final 
rule  does  not  impose  any  reporting  or 
recordkeeping  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et  seq.  The 
certifications  and  other  information 
specified  in  the  clause  at  52.229-10  are 
existing  requirements  under  New 
Mexico  State  law. 

B.  Regulatory  Flexibility  Act 

FAC  84-39.  Item  I 

The  interim  rule  published  in  the 
Federal  Register  on  February  27, 1987 
(52  FR  6120)  contained  an  Initial 
Regulatory  Flexibility  Analysis.  DoD, 
GSA,  and  NASA  certify  that  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.  A  Final 
Regulatory  Flexibility  Analysis  has  been 
prepared  and  is  on  file  in  the  FAR 
Secretariat.  The  Final  Analysis  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy,  Small  Business 
Administration. 

FAC  84-39,  Item  II 

DoD,  GSA,  and  NASA  certify  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.,  because  the  program  primarily 
involves  the  engineering  and  design  of 
systems  and  equipment  which  ordinarily 
is  not  accomphshed  by  small  business. 

FAC  84-39  Items  III.  V.  VIII.  and IX 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354)  does  not  apply  because  each 
revision  is  not  a  "significant  revision"  as 
defined  in  FAR  1.501-1;  i.e.,  it  does  not 
alter  the  substantive  meaning  of  any 
coverage  in  the  FAR  having  a  significant 
cost  or  administrative  impact  on 
contractors  or  offerors,  or  a  significant 
effect  beyond  the  internal  operating 
procedures  of  the  issuing  agencies. 
Accordingly,  and  consistent  with  section 
1212  of  Pub.  L.  98-525  and  section  302  of 
Pub.  L.  98-577  pertaining  to  publication 
of  proposed  regulations  (as  implemented 
in  FAR  Subpart  1.5,  Agency  and  Public 
Participation),  solicitation  of  agency  and 
public  views  on  the  revisions  is  not 
required.  Since  such  solicitation  is  not 
required,  the  Regulatory  Flexibility  Act 
does  not  apply. 


FAC  84-39.  Item  IV 

The  interim  rule  published  in  the 
Federal  Register  on  August  30, 1985  (50 
FR  35474)  contained  an  Initial 
Regulatory  Flexibility  Analysis.  The 
Regulatory  Flexibility  Act,  5  U.S.C.  601. 
et  seq.,  applies  to  this  final  rule  and  a 
Final  Regulatory  Flexibility  Analysis 
has  been  prepared  and  is  on  file  in  the 
FAR  Secretariat.  The  Final  Analysis  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy,  Small  Business 
Administration. 

FAC  84-39,  Item  VI 

DoD,  GSA,  and  NASA  certify  that  the 
final  rule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  601,  et  seq.. 
because  its  application  is  limited  to 
cost-reimbursement  contracts  of  a 
limited  number  of  agencies  performed 
within  a  single  state.  The  majority  of 
contracts  awarded  to  small  businesses 
are  fixed  price. 

FAC  84-39.  Item  VII 

DoD,  GSA,  and  NASA  certify  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq.)  because 
removal  of  the  last  sentence  of  section 
31.205-6(g)(2)(i)  results  in  no  additional 
burden  to  any  business  and,  in  fact, 
eliminates  a  limitation  on  cost 
allowability.  Furthermore,  situations 
involving  dual  retirement  and  severance 
payments  have  not  been  frequently 
encountered. 

C.  Public  Comments 

FAC  84-39,  Item  I 

On  February  27, 1987,  Federal 
Acquisition  Circular  (FAC)  84-24  was 
published  in  the  Federal  Register  (52  FR 
6120)  as  an  interim  rule.  The  comments 
that  were  received  were  considered  by 
the  Civilian  Agency  Acquisition  Council 
and  the  Defense  Acquisition  Regulatory 
Council  in  the  development  of  this  final 
rule. 

FAC  84-39,  Item  II 

On  January  4, 1988,  a  proposed  rule 
was  published  in  the  Federal  Register 
(53  FR  100).  The  comments  that  were 
received  were  considered  by  the 
Civilian  Agency  Acquisition  Council 
and  the  Defense  Acquisition  Regulatory 
Council  in  the  development  of  this  final 
rule. 
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FAC 84-39.  Item  IV 

On  August  30, 1985,  FAC  84-11  was 
published  in  the  Federal  Register  (50  PR 
35474]  as  an  interim  rule  to  implement 
certain  provisions  of  Pub.  L.  98-525  and 
Pub.  L.  98-577.  Item  III  of  the  FAC 
implemented  those  provisions  of  the 
public  laws  related  to  "qualification 
requirements."  After  reviewing  the 
public  comments  on  the  interim  rule  the 
Civilian  Agency  Acquisition  Council 
and  the  Defense  Acquisition  Regulatory 
Council  made  revisions  to  the  coverage. 
The  FAR  Councils  issued  for  public 
comment  on  February  9, 1987  (52  FR 
4082),  revisions  to  Parts  9  and  52  to 
modify  the  definition  of  "qualification 
requirement"  at  §  9.201  and  as  used  in 
the  clause  at  §  52.209-1,  as  well  as 
revisions  to  the  policy  in  §  9.202.  The 
FAR  Councils  have  considered  those 
public  comments  in  the  development  of 
this  final  rule. 

FAC 84-^9.  Item  VI 

On  September  24, 1987.  a  proposed 
rule  was  published  in  the  Fcideral 
Register  (52  FR  35996)  soliciting  public 
comments  on  the  Regulatory  Flexibility 
Statement  that  there  did  not  appear  to 
be  a  significant  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  regarding  that  statement. 
No  commenters  expressed  opposition  to 
the  proposed  FAR  coverage.  One 
commenter's  suggestion,  that  the  source 
of  the  definition  of  the  word  "services" 
used  in  the  coverage  be  placed  in  the 
coverage,  was  adopted. 

FAC  84-39.  Item  VII 

On  September  17. 1987.  a  proposed 
rule  was  published  in  the  Federal 
Register  (52  FR  35191)  recommending 
the  removal  of  the  last  sentence  of  FAR 
31.205-6(g)(2)(i)  which  disallowed 
severance  payments  when  paid  in 
addition  to  early  or  normal  retirement 
payments.  The  comments  that  were 
received  were  considered  by  the 
Councils  in  the  development  of  this  final 
rule.      II 

List  of  Subjects  in  48  CFR  Parts  1,  3.  7,  9. 
10, 19,  29.  31,  36,  47,  and  52 

Government  procurement. 

Dated:  August  29, 1988. 
Harry  S.  Rosinski. 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Unless  otherwise  specified,  all  Federal 
Acquisition  Regulation  (FAR)  and  other 


directive  material  contained  in  FAC 
84-39  is  effective  October  3,  1988. 

Eleanor  Spector, 

Deputy  Assistant  Secretary  of  Defense  for 

Procurement. 

|ohn  Alderson, 

Acting  Administrator,  GSA. 

August  22, 1988. 

S.).  Evans, 

.Assistant  Administrator  for  Procurement. 
N.'iSA. 

Federal  Acquisition  Circular  (FAC)  84- 
39  amends  the  Federal  Acquisition 
Regulation  (FAR)  as  specified  below: 

Item  I — Anti-Kickback  Enforcement  Act 
of  1986 

FAR  3.502,  9.406-1,  and  52.203-7  are 
being  revised  to  implement  the  Anti- 
Kickback  Enforcement  Act  of  1986  (41 
U.S.C.  51-58).  The  Act  was  passed  to 
deter  subcontractors  from  making 
payments  and  contractors  from 
accepting  payments  for  the  purpose  of 
improperly  obtaining  or  rewarding 
favorable  treatment  in  connection  with 
a  prime  contract  or  a  subcontract 
relating  to  a  prime  contract.  The  Act 
requires  each  contracting  agency  to 
include  in  all  contracts  a  requirement 
that  the  contractor  shall  (a)  have  in 
place  and  follow  reasonable  procedures 
designed  to  prevent  and  detect 
violations  of  the  Act.  and  (b)  cooperate 
with  any  Federal  agency  investigating  a 
violation  of  the  Act. 

Item  II — Acquisition  Streamlining 

The  Civilian  Agency  Acquisition 
Council  and  the  Defense  Acquisition 
Regulatory  Council  have  approved 
changes  to  FAR  Parts  7  and  10  to 
institutionalize  the  implementation  of 
acquisition  streamlining. 

Item  III— Walsh-Healey  Eligibility 
Determination 

FAR  9.104-3(a)  is  being  revised  to 
eliminate  redundant  portions  of  text 
already  stated  in  FAR  22.608-2. 

Item  IV — Qualification  Requirements 

Federal  Acquisition  Circular  (FAC) 
84-11  was  issued  as  an  interim  rule  on 
August  30, 1985,  to  implement  certain 
provisions  of  Pub.  L  98-525  and  Pub.  L. 
98-577  related  to  "qualification 
requirements"  and  imposed  new 
procedural  obligations  on  Federal 
agencies  before  they  could  require 
testing  or  other  quality  assurance 
demonstration  as  a  condition  to  award 
of  a  Government  contract. 

Public  comments  raised  two 
significant  problenis.  First,  the  mterim 
rule  appears  to  have  defined 
"qualification  requirements"  too 
broadly,  in  that  the  rule  appears  to 
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imply  that  it  covers  industry 
specifications  and  restrictions  which  the 
Government  has  neither  approved  nor 
endorsed.  Second,  the  interim  rule  may 
have  applied  the  new  policies 
concerning  "qualification  requirements" 
too  narrowly,  in  that  the  rule  treats 
components  of  end  items  differently 
from  the  specific  supplies  or  services 
actually  purchased  on  a  Government 
prime  contract. 

As  a  result  of  these  comments,  a 
proposed  rule  was  issued  that  would 
modify  FAR  9.206-l(d)  and  the  clause  at 
52.209-1  to  require  that  any  qualification 
requirements  applicable  to  a  component 
be  met  before  award  of  a  prime 
contract,  whether  the  contractor  intends 
to  purchase  or  manufacture  the 
component.  The  proposed  rule  would 
have  deleted  the  clause  at  52.209-2  as  no 
longer  necessary. 

Having  considered  all  public 
comments  received  on  the  proposed 
rule,  the  FAR  Councils  have  developed 
this  final  rule  coverage.  Changes  have 
been  made  strictly  for  the  purpose  of 
clarification  and  involve  no  substantive 
changes.  They  are  as  follows: 

a.  The  first  sentence  of  subsection 
52.209-1  has  been  rewritten  to  clarify 
the  concept  that  a  product  or  service 
must  be  qualified  whether  it  will  be 
provided  by  the  contractor  or  a 
subcontractor.  FAR  9.207(a)(3)  is 
editorially  revised  to  reflect  removal  of 
the  clause  at  52.207-2. 

b.  FAR  9.202(a)(l)(ii)  is  changed  to 
indicate  that  the  testing  and  evaluation 
costs  referenced  are  those  of  a  potential 
offeror. 

Item  V — Small  Business  Size  Standards 

FAR  19.102  is  revised  to  incorporate 
changes  made  to  the  size  standards 
regulations  as  published  in  the  Federal 
Register  by  the  Small  Business 
Administration  on  May  25,  1988.  The 
modified  size  standard.  SIC  Code  4724, 
published  in  53  FR  18820  (FR  Doc.  88- 

11693)  applies  to  solicitations  issued  on 
or  after  June  24. 1988.  SIC  Code  8731  is 
effective  March  30, 1988,  by  issuance  of 
an  SBA  emergency  interim  rule  (53  FR 
10244).  Modified  size  standards.  SIC 
Codes  3339,  3569.  3996,  5735,  and  7361. 
published  in  53  FR  18821  (FR  Doc.  88- 

11694)  apply  to  solicitations  issued  on  or 
after  July  l,"l987. 

Item  VI — State  of  New  Mexico  Gross 
Receipts  and  Compensating  Tax 

Nine  Federal  agencies  have  entered 
into  separate  agreements  with  the 
Taxation  and  Revenue  Department  of 
the  State  of  New  Mexico  to  eliminate 
double  taxation  of  Government  cost- 
reimbursable  contractors  who  purchase 
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tangible  personal  property  to  be  used  in 
performing  services,  title  to  which 
passes  to  the  United  States  upon 
delivery  of  the  property  to  the  contractor 
by  the  vendor. 

The  agreement  is  effective  only  when 
the  clause  at  FAR  52.229-10,  State  of 
New  Mexico  Gross  Receipts  and 
Compensating  Tax,  is  included  in  each 
cost-reimbursement  contract  for  the 
following  Federal  agencies: 
United  States  Department  of  Agriculture 
United  States  Department  of  the  Air 

Force 
■  Jnited  States  Department  of  the  Army 
United  States  Department  of  Energy 
United  Slates  Department  of  the  Interior 
United  States  Department  of  Labor 
United  States  Department  of  the  Navy 
United  States  General  Services 

Administration 
United  States  National  Aeronautics  and 

Space  Administration 

Failure  to  include  the  clause  in  each 
cost-reimbursement  contract  means  the 
Government  reimburses  the  contractor 
the  gross  receipts  tax  paid  to  a  vendor 
for  purchased  tangible  personal  property 
and  reimburses  the  contractor  for  its 
own  gross  receipts  tax  which  includes 
the  tax  already  paid  on  purchased 
property  (double  taxation). 

The  coverage  in  FAR  29.401-6 
encourages  other  agencies  which  expect 
to  enter  into  cost-reimbursement 
contracts  in  the  State  of  New  Mexico  to 
execute  similar  agreements  with  the 
New  Mexico  Taxation  and  Revenue 
Department. 

Item  VII — Severance  Pay 

FAR  31.205(g)(2)(i]  is  being  revised  to 
delete  the  provision  disallowing 
severance  payments  which  are  in 
addition  to  early  or  normal  retirement 
payments. 

Item  VIII — Price  Negotiation  for 
Construction  Contracts 

FAR  36.402(b)  is  being  revised  to 
clarify  when  certified  cost  or  pricing 
data  is  required  in  connection  with 
negotiated  construction  contracts. 

Item  IX— F.O.B.  Destination 

FAR  47.303  is  being  revised  to  remind 
contracting  activities  that  the  terms  and 
conditions  contained  in  FAR  Subpart 
47.3  are  applicable  to  fixed-price 
contracts,  and  are  only  to  be  used  as  a 
guide  for  cost-reimbursement  contracts. 
Therefore,  48  CFR  Parts  1.  3,  7.  9, 10, 19, 
29,  31.  36,  47,  and  52  are  amended  as  set 
forth  below. 

1.  The  authority  citation  for  48  CFR 
Parts  1,  3,  7,  9, 10, 19,  29,  31,  36.  47,  and 
52  continues  to  read  as  follows: 

Autlwrity:  40  U.S.C  4a6(c):  10  U.S.C.  Ch. 
137;  and  42  U.S.C.  2473(c). 


PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

§1.105    [Amended] 

2.  Section  1.105  is  amended  by  adding 
in  numerical  order,  two  FAR  segments 
and  corresponding  0MB  Control 
Numbers,  to  read  as  follows: 


FAR  segment 


OK/IBContro« 

No. 


52  203-7.. 
52.209-1 . 


9000-0091 
9000-0083 


PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.  Section  3.502-1  is  amended  by 
adding  in  alphabetical  order  the 
definition  "Prime  Contractor"  to  read  as 
follows: 

§  3.502-1    Definitions. 

***** 

"Prime  Contractor,"  as  used  in  this 
section,  means  a  person  who  has 
entered  into  a  prime  contract  with  the 
United  States. 

***** 

4.  Section  3.502-2  is  amended  by 
revising  paragraph  (i)(l)  to  read  as 
follows: 

§3.502-2    General. 

***** 

(i)  •  *  * 

(1)  Have  in  place  and  follow 
reasonable  procedures  designed  to 
prevent  and  detect  violations  of  the  Act 
in  its  own  operations  and  direct 
business  relationships  (e.g.,  company 
ethics  rules  prohibiting  kickbacks  by 
employees,  agents,  or  subcontractors; 
education  programs  for  new  employees 
and  subcontractors,  explaming  policies 
against  kickbacks,  related  company 
procedures  and  the  consequences  of 
detection;  procedures  requiring 
subcontractors  to  certify  they  have  not 
paid  kickbacks;  procurement  procedures 
to  minimize  the  opportunity  for 
kickbacks;  audit  procedures  designed  to 
detect  kickbacks;  periodic  surveys  of 
subcontractors  to  elicit  information 
about  kickbacks;  procedures  to  report 
kickbacks  to  law  enforcement  officials; 
annual  declarations  by  employees  of 
gifts  or  gratuities  received  from 
subcontractors;  annual  employee 
declarations  that  they  have  violated  no 
company  ethics  rules;  personnel 
practices  that  document  unethical  or 
illegal  behavior  and  make  such 


information  available  to  prospective 
employers);  and 


PART  7— ACQUISITION  PLANNING 

5.  Section  7.101  is  amended  by  adding 
alphabetically  the  definition 
"Acquisition  streamlining"  to  read  as 
follows; 

§  7.101    Definitions. 

***** 

"Acquisition  streamlining."  as  used  in 
this  subpart  means  any  effort  that 
results  in  more  efficient  and  effective 
use  of  resources  to  design  and  develop, 
or  produce  quality  systems.  This 
includes  ensuring  that  only  necessary 
and  cost-effective  requirements  are 
included,  at  the  most  appropriate  time  in 
the  acquisition  cycle,  in  solicitations  and 
resulting  contracts  for  the  design, 
development,  and  production  of  new 
systems,  or  for  modifications  to  existing 
systems  that  involve  redesign  of  systems 
or  subsystems. 
***** 

6.  Section  7.105  is  amended  by  adding 
paragraph  (a)(8)  to  read  as  follows: 

§  7.105    Contents  of  written  acquisition 
plans. 


(8)  Acquisition  streamlining.  If 
specifically  designated  by  the  requiring 
agency  as  a  program  subject  to 
acquisition  streamlining,  discuss  plans 
and  procedures  to 

(i)  Encourage  industry  participation 
by  using  draft  solicitations, 
presolicitation  conferences,  and  other 
means  of  stimulating  industry 
involvement  during  design  and 
development  in  recommending  the  most 
appropriate  application  and  tailoring  of 
contract  requirements; 

(ii)  Select  and  tailor  only  the 
necessary  and  cost-effective 
requirements;  and 

(iii)  State  the  timeframe  for  identifying 
which  of  those  specifications  and 
standards,  originally  provided  for 
guidance  only,  shall  become  mandatory 
(see  10. 002(c)). 

PART  9— CONTRACTOR 
QUALIFICATIONS 

7.  Section  9.104-3  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  9.104-3    Application  of  standards. 

(a)  Manufacturer  or  regular  dealer. 
See  22.608-2.) 


■if. 
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8.  Section  9.201  is  amended  by 
revising  the  definition  "Qualification 
requirement"  to  read  as  follows: 

§9.201    Definitions. 

•  ♦        *        »        * 

"Qualification  requirement"  means  a 
Government  requirement  for  testing  or 
other  quality  assurance  demonstration 
that  must  be  completed  before  award  of 
a  contract. 

•  *        •        •        * 

9.  Section  9.202  is  amended  by 
revising  paragraph  (a)(l)(ii)  to  read  as 
follows: 

§9.202    Policy. 

(a)  *  *  * 
(1)  *  *  * 

(ii)  Estimating  the  likely  costs  for 
testing  and  evaluation  which  will  be 
incurred  by  the  potential  offeror  to 
become  qualified;  and 

•  *        «        »        t 

10.  Section  9.206-1  is  amended  by 
revising  paragraphs  (b).  (c).  and  (d]  to 
read  as  follows: 

9.206-1    General. 

•  •        *        ♦        • 

(b)  Except  when  the  agency  head  or 
designee  determines  that  an  emergency 
exists,  whenever  an  agency  elects, 
whether  before  or  after  award,  not  to 
enforce  a  qualification  requirement 
which  it  established,  the  requirement 
may  not  thereafter  be  enforced  unless 
the  agency  complies  with  9.202(a]. 

(c)  If  a  qualification  requirement 
applies,  the  contracting  officer  need 
consider  only  those  offers  identified  as 
meeting  the  requirement  or  included  on 
the  applicable  QPL,  QML,  or  QBL, 
unless  an  offeror  can  satisfactorily 
demonstrate  to  the  contracting  officer 
that  it  or  its  product  or  its  subcontractor 
or  its  product  can  meet  the  standards 
established  for  qualification  before  the 
date  specified  for  award. 

(d)  If  a  product  subject  to  a 
qualification  requirement  is  to  be 
acquired  as  a  component  of  an  end  item, 
the  contracting  officer  must  assure  that 
all  such  components  and  their 
qualification  requirements  are  properly 
identified  in  the  solicitation  since  the 
product  or  source  must  meet  the 
standards  specified  for  qualification 
before  award. 

•  •        *        *        • 

11.  Section  9.206-2  is  revised  to  read 
as  follows: 

9.206-2    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.209-1,  Qualification 
Requirements,  in  solicitations  and 
contracts  when  the  acquisition  is  subject 
to  a  qualification  requirement. 


12.  Section  9.207  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

9.207    Changes  in  status  regarding 
qualification  requirements. 

(a)*  *  * 

(3)  A  supplier  fails  to  request 
reevaluation  following  change  of 
location  or  ownership  of  the  plant  where 
the  product  which  met  the  qualification 
requirement  was  manufactured  (see  the 
clause  at  52.209-1,  Qualification 
Requirements); 


PART  10— SPECIFICATIONS, 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

13.  Section  10.000  is  revised  to  read  as 
follows: 

10.000    Scope  of  part 

This  part  prescribes  policies  and 
procedures  for  using  specifications, 
standards,  and  other  purchase 
descriptions,  and  related  considerations 
of  acquisition  streamlining  (see  7.101). 

14.  Section  10.002  is  amended  by 
adding  paragraph  (c)  as  follows: 

10.002    Policy. 

*         *         *         ♦         • 

(c)  Requiring  agencies,  for  programs 
which  they  have  designated  as  subject 
to  acquisition  streamlining,  should  apply 
specifications  standards,  and  related 
documents  initially  for  guidance  only, 
making  final  decisions  on  the 
application  and  tailoring  of  these 
documents  as  a  product  of  the  design 
and  development  process.  Requiring 
agencies  should  not  dictate  detailed 
design  solutions  prematurely.  The 
objective  of  acquisition  streamlining  is 
to  reduce  the  time  and  cost,  and  improve 
the  quality  of  systems  acquisitions,  by 
ensuring  that  contracts  contain  only 
those  necessary  specifications, 
standards,  and  related  documents  which 
have  been  tailored  for  application  at  the 
most  appropriate  time  in  the  system 
acquisition  cycle.  To  the  extent 
practicable,  contractors  should  be 
involved  in  recommending  application 
and  tailoring  of  such  specifications, 
standards,  and  related  documents  in  one 
phase  for  proposed  application  to  the 
succeeding  phase  of  the  acquisition 
cycle. 

PART  19— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

15.  Section  19.102  is  amended  in  the 
size  standards  tables  by  removing  in 
Group  17  SIC  Code  1799  Base  Housing 
Maintenance,  footnote  "16"  and 


inserting  in  its  place  footnote  "17";  by 
removing  in  Group  26,  SIC  Code  2661 
and  its  corresponding  description  and 
size;  by  revising  in  Group  33,  SIC  Code 
3339;  by  revising  in  Group  35.  SIC  Code 
3569;  by  removing  in  Group  39  SIC  Code 
3996,  the  size  "500"  and  inserting  in  its 
place  "750";  by  removing  in  Group  44. 
SIC  Code  4459  and  its  corresponding 
description  and  size;  by  removing  in 
Group  47  SIC  Code  4724,  the  size  "$3.5" 
and  inserting  in  its  place  "$0.5";  by 
removing  in  Group  49  SIC  Code  4911, 
footnote  "20"  and  inserting  in  its  place 
"21";  by  removing  in  Group  57  SIC  Code 
5735,  the  size  "$4.5"  and  inserting  in  its 
place  "$3.5";  by  adding  in  Division  I. 
following  the  word  "Services",  the 
footnote  "16";  by  removing  in  Group  73 
SIC  Code  7361,  the  size  "$5.5"  and 
inserting  in  its  place  "$3.5";  by  removing 
under  SIC  Code  7363,  the  description 
"Base  Maintenance"  and  corresponding 
size,  and  removing  a  dupHcation  of  SIC 
Code  7379  and  its  corresponding 
description  and  size;  by  removing  in 
Group  76  SIC  Code  7699,  the  footnote 
"17"  and  inserting  in  its  place  "18";  by 
removing  in  Group  87  SIC  Code  8731,  the 
footnote  "18"  and  inserting  in  its  place 
"19";  by  removing  in  SIC  Code  8744 
footnote  "19"  and  adding  the  additional 
description  "Base  Maintenance  17"  and 
corresponding  size  "$13.5";  by  removing 
in  footnote  "9",  the  second  sentence;  by 
revising  footnotes  "10"  and  "19";  by 
redesignating  the  existing  footnotes  "16" 
thru  "20"  as  "17"  thru  "21";  by  adding  a 
new  footnote  "16";  by  removing  in 
footnote  "17"  SIC  Code  "7363"  and 
inserting  in  its  place  "8744";  and  by 
revising  in  the  definition  "Base 
Maintenance"  the  fifth  sentence  to  read 
as  follows: 

1 9. 1 02    Size  standards. 


3339  Primary  Smelting  and  Refining  of 
Nonferrous  Metals,  Except 
Copper  and  Aluminum 750 


3569    General     Industrial     Machinery 

and  Equipment.  N.E.C 

*  *  *  • 

Footnotes. 


500 


'°  SIC  4724  and  6531:  As  measured  by  Iota! 
revenues,  normally  consisting  primarily  of 
commissions  in  millions  of  dollars. 

*         *         *         >         • 

'6  For  all  industries  not  specincally  listed 

in  this  division,  the  size  standard  is  $3.5 

million. 
17  «    •    * 

"Base  Maintenance"  *  *  *  If  the  contract 
involves  the  use  of  special  trade  contractors 
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(plumbing,  painting,  plastering,  carpentering, 
etc.).  all  such  specialized  special  trade 
construction  activities  will  be  considered  a 
single  activity,  which  is  Base  Housing 
Maintenance.  *  *  * 

*  ♦         •         *         • 

"  SIC-8731:  For  research  and  development 
contracts  requiring  the  delivery  of  a 
manufactured  product,  the  size  standard  to 
use  is  that  of  the  manufacturing  industry  in 
which  the  specific  products  are  classifled. 

Research  and  Development,  as  defined  in 
the  SIC  Manual,  means  laboratory  or  other 
physical  research  and  development  on  a 
contract  or  fee  basis.  Research  and 
development  for  purposes  of  size 
determinations  does  not  include  the 
following:  Economic,  educational, 
engineering,  operations,  systems,  or  other 
nonphysical  research;  or  computer 
programming,  data  processing,  commercial 
and/or  medical  laboratory  testing. 

For  purposes  of  the  Small  Business 
Innovation  Research  (SBIR)  program  only,  a 
different  definition  has  been  established  by 
law.  See  Part  121.7  of  13  CFR. 

For  research  and  development  for  aircraft, 
a  size  standard  of  1,500  employees  shall 
apply. 

For  research  and  development  for  guided 
missiles  and  space  vehicles;  aircraft  engines: 
aircraft  parts;  guided  missiles  and  space 
vehicle  propulsion  units  and  propulsion  unit 
parts;  guided  missile  and  space  vehicle  parts 
and  auxiliary  equipment,  not  elsewhere 
classified,  a  size  standard  of  1,000  employees 
shall  apply.  Research  and  development  for 
guided  missiles  and  space  vehicles  includes 
evaluation  and  simulation  and  other  services 
requiring  thorough  knowledge  of  complete 
guided  missiles  and  space  craft. 

•  *         *         •         * 

16.  Section  19.705-6  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

19.705-6    Postaward  responsibittties  of  the 
contracting  officer. 

***** 

(a)  Notifying  the  SBA  of  the  award  by 
sending  a  copy  of  the  award  document 
to  the  Assistant  Regional  Administrator 
for  Procurement  Assistance  in  the  SBA 
region  where  the  contract  will  be 
performed. 

(b)  Forwarding  a  copy  of  each  plan 
and  any  associated  approvals  to  the 
Assistant  Regional  Administrator  for 
Procurement  Assistance  in  the  SBA 
region  where  the  contractor's 
headquarters  is  located,  if  any  company- 
wide  plans  were  received  from  offerors 
of  commercial  products. 
***** 

PART  29-TAXES 

17.  Section  29.401-6  is  added  to  read 
as  follows: 

29.401-6    New  Mexico  gross  receipts  and 
compensating  tax. 

(a)  Definition.  "Services,"  as  used  in 
this  subsection,  is  as  defined  in  the 
Gross  Receipts  and  Compensating  Tax 


Act  of  the  State  of  New  Mexico,  Sec.  7- 
9-3(k)  NM  SA  1978,  and  means  all 
activities  engaged  in  for  other  persons 
for  a  consideration,  which  activities 
involve  predominately  the  performance 
of  a  service  as  distinguished  from  selling 
or  leasing  property.  "Services"  includes 
activities  performed  by  a  person  for  its 
members  of  shareholders.  In 
determining  what  is  a  service,  the 
intended  use,  principal  objective  or 
ultimate  objective  of  the  contracting 
parties  shall  not  be  controlling. 
"Services"  also  includes  construction 
activities  and  all  tangible  personal 
property  that  will  become  an  ingredient 
or  component  part  of  a  construction 
project.  Such  tangible  personal  property 
retains  its  character  as  tangible  personal 
property  until  it  is  installed  as  an 
ingredient  or  component  part  of  a 
construction  project  in  New  Mexico. 
However,  sales  of  tangible  personal 
property  that  will  become  an  ingredient 
or  component  part  of  a  construction 
project  to  persons  engaged  in  the 
construction  business  are  sales  of 
tangible  personal  property. 

(b)  Contract  clause.  The  contracting 
officer  shall  insert  the  clause  at  52.229- 
10,  State  of  New  Mexico  Gross  Receipts 
and  Compensating  Tax,  in  solicitations 
and  contracts  issued  by  the  executive 
agencies  identified  in  paragraph  (c)  of 
this  subsection  when  all  three  of  the 
following  conditions  exist: 

(1)  The  contractor  will  be  performing  a 
cost-reimbursement  contract. 

(2)  The  contract  directs  or  authorizes 
the  contractor  to  acquire  tangible 
personal  property  as  a  direct  cost  under 
a  contract  and  title  to  such  property 
passes  directly  to  and  vests  in  the 
United  States  upon  delivery  of  the 
property  by  the  vendor. 

(3)  The  contract  will  be  for  services  to 
be  performed  in  whole  or  in  part  within 
the  State  of  New  Mexico. 

(c)  Participating  agencies.  (1)  The 
executive  agencies  listed  below  have 
entered  into  an  agreement  with  the  State 
of  New  Mexico  to  eliminate  the  double 
taxation  of  Government  cost- 
reimbursement  contracts  when 
contractors  and  their  subcontractors 
purchase  tangible  personal  property  to 
be  used  in  performing  services  in  whole 
or  in  part  in  the  State  of  New  Mexico 
and  for  which  title  to  such  property  will 
pass  to  the  United  States  upon  delivery 
of  the  property  to  the  contractor  and  its 
subcontractors  by  the  vendor.  Therefore, 
the  clause  applies  only  to  solicitations 
and  contracts  issued  by  the — 

United  States  Department  of 

Agriculture; 
United  States  Department  of  the  Air 

Force; 


United  States  Department  of  ttie  /\..... , 
United  States  Department  of  Energy: 
United  States  Departmert  of  the 

Interior; 
United  States  Department  of  Labor; 
United  States  Department  of  the  Navy; 
United  States  General  Services 

Administration;  and 
United  States  National  Aeronautics  and 

Space  Administration. 

(2)  Any  other  Federal  agency  which 
expects  to  award  cost-reimbursement 
contracts  to  be  performed  in  New 
Mexico  should  contact  the  New  Mexico 
Taxation  and  Revenue  Department  to 
execute  a  similar  agreement. 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

31.205-6    (Amended! 

18.  Section  31.205-6  is  amended  by 
removing  the  last  sentence  in  paragraph 
(g)(2)(i). 

PART  36— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

19.  Section  36.402  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

36.402    Price  negotiation. 

***** 

(b)  •  •  • 

(1)  When  the  submission  of  certified 
cost  or  pricing  data  is  not  required  (see 
15.804-2  and  15.804-3),  and  any  element 
of  a  proposal  differs  significantly  from 
the  Government  estimate,  the 
contracting  officer  should  request  the 
offeror  to  submit  cost  data  concerning 
that  element  (e.g.,  wage  rates  or  fringe 
benefits,  significant  materials, 
equipment  allowances,  and 
subcontractor  costs). 

PART  47— TRANSPORTATION 

20.  Section  47.303  is  revised  to  read  as 
follows: 

47.303    Standard  delivery  terms  and 
contract  clauses. 

Standard  delivery  terms  are  listed  in 
47.303-1  through  47.303-16  (but  see 
47.300  regarding  applicability  to  cost 
reimbursememt  contracts). 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

21.  Section  52.203-7  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(FEB  1987)"  and  inserting  in  its 
place  "{XXX 1988)";  by  adding  in 
alphabetical  order  in  paragraph  (a)  of 
the  clause  the  definition  "Prime 
Contractor";  and  by  revising  paragraphs 
{c){4)  and  {c)(5)  to  read  as  follows: 
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52.209-7    Antt-Kicfcbsck  Procedures. 

***** 

(a)  ♦  *  • 

"Prime  Contractor,"  as  used  in  this  clause, 
means  a  person  who  has  entered  into  a  prime 
contract  with  the  United  States. 

•         *         *         •         * 

|c)  •  •  • 

(4)  The  Contracting  Officer  may  (i)  offset 
the  amount  of  the  kickback  against  any 
monies  owed  by  the  United  States  under  the 
prime  contract  and/or  (ii)  direct  that  the 
Prime  Contractor  withhold,  from  sums  owed 
a  subcontractor  under  the  prime  contract,  the 
amount  of  any  kickback.  The  Contracting 
Offioer  may  order  the  monies  withheld  under 
subdivision  (c)(4)(ii)  of  this  clause  be  paid 
over  to  the  Government  unless  the 
Government  has  already  offset  those  monies 
under  subdivision  (c)(4)(i)  of  this  clause.  In 
either  case,  the  Prime  Contractor  shall  notify 
the  Contracting  Officer  when  the  monies  are 
withheld. 

(5)  The  Contractor  agrees  to  incorporate 
the  substance  of  this  clause,  including  this 
subparagraph  (c)(5)  but  excepting 
subparagraph  (c)(1),  in  all  subcontracts  under 
under  this  contract. 

22.  Section  52.209-1  is  revised  to  read 
as  follows: 

52.20^1    Qualification  Requirements. 

As  prescribed  in  9.206-2.  insert  the 
following  clause: 

QUAUnCATION  REQUIREMENTS  (XXX 
1988) 

(a)  Definition:  "Qualification  Requirement," 
as  used  in  this  clause,  means  a  Government 
requirement  for  testing  or  other  quality 
assurance  demonstration  that  must  be 
completed  before  award. 

(b)  One  or  more  qualification  requirements 
apply  to  the  supplies  or  services  covered  by 
this  contract.  For  those  supplies  or  services 
requiring  qualification,  whether  the  covered 
product  or  service  is  an  end  item  under  this 
contract  or  simply  a  component  of  an  end 
item,  the  product,  manufacturer,  or  source 
must  have  demonstrated  that  it  meets  the 
standards  prescribed  for  qualification  before 
award  of  this  contract.  The  product, 
manufacturer,  or  source  must  be  qualified  at 
the  time  of  award  whether  or  not  the  name  of 
the  product,  manufacturer,  or  source  is 
actually  included  on  a  qualified  products  list, 
qualified  manufacturers  list,  or  qualified 
bidders  list.  Offerors  should  contact  the 
agency  activity  designated  below  to  obtain 
all  requirements  that  they  or  their  products  or 
services,  or  their  subcontractors  or  their 
products  or  services,  must  satisfy  to  become 
qualified  and  to  arrange  for  an  opportunity  to 
demonstrate  their  abilities  to  meet  the 
standards  specified  for  qualification. 

(Name)  

(Address)  

(c)  If  an  offeror,  manufacturer,  source, 
product  or  service  covered  by  a  qualification 
requirement  has  already  met  the  standards 
specified,  the  relevant  information  noted 
below  should  be  provided. 

Offeror's  Name    

Manufacturer's  Name 

Source's  Name 

Item  Name    


Service  Identification  - 
Test  Nuraber- 


(to  the  extent  known) 

(d)  Even  though  a  product  or  service 
subject  to  a  qualification  requirement  is  not 
itself  an  end  item  under  this  contract,  the 
product,  manufacturer,  or  source  must 
nevertheless  be  qualified  at  the  time  of 
award  of  this  contract.  This  is  necessary 
whether  the  Contractor  or  a  subcontractor 
will  ultimately  provide  the  product  or  service 
in  question.  If,  after  award,  the  Contracting 
Officer  discovers  that  an  apphcable 
qualification  requirement  was  not  in  fact  met 
at  the  time  of  award,  the  Contracting  Officer 
may  either  terminate  this  contract  for  default 
or  allow  performance  to  continue  if  adequate 
consideration  is  offered  and  the  action  is 
determined  to  be  otherwise  in  the 
Government's  best  interests. 

(e)  If  an  offeror,  manufacturer,  source, 
product,  or  service  has  met  the  qualification 
requirement  but  is  not  yet  on  a  qualified 
products  list  qualified  manufacturers  list,  or 
qualified  bidders  Ust  the  offeror  shall  submit 
evidence  of  qualification  with  its  offer  in 
order  to  receive  consideration.  If  this  is  a 
sealed  bid  acquisition  and  the  product, 
manufacturer,  or  offeror  that  is  already 
qualified  or  is  to  be  quaUfied  before  award  is 
not  identified,  either  above  or  elsewhere  in 
the  bid,  the  Contracting  Officer  shall  reject 
the  bid.  Unless  determined  to  be  in  the 
Government's  interests,  this  acquisition  wrill 
not  be  delayed  in  order  to  provide  an  offeror 
with  an  opportunity  to  meet  the  standards 
specified  for  qualification. 

(f)  Any  change  in  location  or  ownership  of 
the  plant  where  a  previously  qualified 
product  or  service  was  manufactured  or 
performed  requires  reevaluation  of  the 
qualification.  Similarly,  any  change  in 
location  or  ownership  of  a  previously 
qualified  manufacturer  or  source  requires 
reevaluation  of  the  quahfication.  The 
reevaluation  must  be  accomplished  before 
the  date  of  award. 

(End  of  clause.) 

52.209-2    [Reserved] 

23.  Section  52.209-2  is  removed  and 
reserved. 

24.  Section  52.229-10  is  added  to  read 
as  follows: 

52.229-10    State  of  New  Mexico  Gross 
Receipts  and  Compensating  Tax. 

As  prescribed  in  29.401-6(b),  insert  the 
following  clause: 

STATE  OF  NEW  MEXICO  GROSS 
RECEIPTS  AND  COMPENSATING  TAX 
(XXX  1988) 

(a)  Within  thirty  (30)  days  after  award  of 
this  contract,  the  Contractor  shall  advise  the 
State  of  New  Mexico  of  this  contract  by 
registering  with  the  State  of  New  Mexico. 
Taxation  and  Revenue  Department,  Revenue 
Division,  pursuant  to  the  Tax  Administration 
Act  of  the  State  of  New  Mexico  and  shall 
identify  the  contract  number. 

(b)  The  Contractor  shall  pay  the  New 
Mexico  gross  receipts  taxes,  pursuant  to  the 
Cross  Receipts  and  Compensating  Tax  Act  of 
New  Mexico,  assessed  against  the  contract 
fee  and  costs  paid  for  performance  of  this 
contract,  or  of  any  part  or  portion  thereof. 


within  the  State  of  New  Mexico.  The 
allowability  of  any  gross  receipts  taxes  or 
local  option  taxes  lawfully  paid  to  the  State 
of  New  Mexico  by  the  Contractor  or  its 
subcontractors  will  be  determined  in 
accordance  with  the  Allowable  Cost  and 
Payment  clause  of  this  contract  except  as 
provided  in  paragraph  (d)  of  this  clause. 

(c)  The  Contractor  shall  submit 
applications  for  Nontaxable  Transaction 
Certificates,  Form  CSR-3C.  to  the  State  of 
New  Mexico  Taxation  and  Revenue 
Department,  Revenue  Division,  P.O.  Box  630, 
Santa  Fe,  New  Mexico  87509.  Whm  the  Type 
15  Nontaxable  Transaction  Certificate  is 
issued  by  the  Revenue  Division,  the 
Contractor  shall  use  these  certificates  strictly 
in  accordance  with  this  contract,  and  the 

agreement  between  the  (* )  and  the 

New  Mexico  Taxation  and  Revenue 
Department. 

(d)  The  Contractor  shall  provide  Type  IS 
Nontaxable  Transaction  Certificates  to  each 
vendor  in  New  Mexico  selling  tangible 
personal  property  to  the  Contractor  for  use  in 
the  performance  of  this  contract  Failure  to 
provide  a  Type  15  Nontaxable  Transaction 
Certificate  to  vendors  will  result  in  the 
vendor's  liability  for  the  gross  receipt  taxes 
and  those  taxes,  which  are  then  passed  on  to 
the  Contractor,  shall  not  be  reimbursable  as 
an  allowable  cost  by  the  Government. 

(e)  The  Contractor  shall  pay  the  New 
Mexico  compensating  user  tax  for  any 
tangible  personal  property  which  is 
purchased  pursuant  to  a  Nontaxable 
Transaction  Certificate  if  such  property  is  not 
used  for  Federal  purposes. 

(f)  Out-of-state  purchase  of  tangible 
personal  property  by  the  Contractor  which 
would  be  otherwise  subject  to  compensation 
tax  shall  be  governed  by  the  principles  of  this 
clause.  Accordingly,  compensating  tax  shall 
be  due  from  the  contractor  only  if  such 
property  is  not  used  for  Federal  purposes. 

(g)  The  (* )  may  receive  information 

regarding  the  Contractor  from  the  Revenue 
Division  of  the  New  Mexico  Taxation  and 
Revenue  Department  and,  at  the  discretion  of 

the  (* ),  may  participate  in  any  matters 

or  proceedings  pertaining  to  this  clause  or  the 
above-mentioned  agreement  This  shall  not 
preclude  the  Contractor  from  having  its  own 
representative  nor  does  it  obligate  the 

(* )  to  represent  its  Contractor. 

(h)  The  Contractor  agrees  to  insert  the 
substance  of  this  clause,  including  this 
paragraph  (h),  in  each  subcontract  which 
meets  the  criteria  in  2g.401-e(b)  (1)  through 
(3)  of  the  Federal  Acquisition  Regulation.  48 
CFR  Part  29. 

(i)  Paragraphs  (a)  through  (h)  of  this  clause 
shall  be  null  and  void  should  the  Agreement 
referred  to  in  paragraph  (c)  of  this  clause  be 
terminated;  provided,  however,  that  such 
termination  shall  not  nullify  obligations 
already  incurred  prior  to  the  date  of 
termination. 

(End  of  clause.) 

('Insert  appropriate  agency  name  in 
blanks.) 

[FR  Doc.  88-19950  Filed  9-1-88:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-53107;  FRL-3433-1) 

Premanufacture  Notices;  Monttily 
Status  Report  for  June  1988 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


summary:  Section  5(d)(3)  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  requests  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  pubHcation  of  the  last 
monthly  summary.  This  is  the  report  for 
JUNE  1988.    • 

Nonconfidential  portions  of  the  PMNs 
and  exemption  requests  may  be  seen  in 
the  Public  Reading  Room  NE-G004  at 
the  address  below  between  8:00  a.m. 
and  4:00  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 

ADDRESS:  Written  comments,  identified 
with  the  document  control  number 
"(OPTS-53107)"  and  the  specific  PMN 
and  exemption  request  number  should 
be  sent  to:  Document  Processing  Center 
{TS-790),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Room 
L-lOO,  401  M  Street  SW..  Washington, 
DC  20460.  (202)  554-1305. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Culleen,  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  E-611,  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C.  2504)),  will  identify:  (a)  PMNs 
received  during  June;  (b)  PMNs  received 
previously  and  still  under  review  at  the 
end  of  June;  (c)  PMNs  for  which  the 
notice  review  period  has  ended  during 
June;  (d)  chemical  substances  for  which 
EPA  has  receive  i  a  notice  of 
commencement  to  manufacture  during 
June;  and  (e)  PMNs  for  which  the  review 
period  has  been  suspended.  Therefore, 
the  June  1988  PMN  Status  Report  is 
being  published. 


UMI 


Date:  August  10. 1988. 

P  88-1818 

P  88-1633 

Steve  Newburg-Rinn, 

P  88-1817 
P  88-1618 

P  88-1634 
P  88-1635 

Chief.  Public  Data  Branch.  Informatloa 

P  88-1619 

P  88-1636 

Management  Division,  Office  of  Toxic 

P  88-1620 

Y  88-0200 

Substances. 

P  88-1821 

Y  88-0201 

P  88-1622 

Y  88-0202 

Premanufacture  Notice  Monthly 

P  88-1623 
P  88-1624 

Y  88-0203 

Y  88-0204 

Status  Report— June  1988 

P  88-1625 

Y  88-0205 

P  88-1626 

Y  88-0206 

P  88-1827 

Y  88-0207 

1.  164  Premanufacture  Notices  and 

P8»-ie28 

Y  88-0208 

Exemption  Requests  Received  Dur- 

P 88-1629 

Y  88-0209 

ing  the  Month 

P  88-1630 
P  88-1631 

Y  88-0210 

Y  88-0211 

- 

P  88-1632 

Y  88-0212 

PMN  No. 

II.  259  Premanufacture  Notices  Re- 

P 88-1486                               P  88-1551 

ceived 

Previously  and  still  Under 

P  88-1487                               P  88-1552 

Review 

AT  the  End  of  the  Month 

P  88-1488                               P  88-1553 

P  88-1489                               P  8*-1554 

P  88-1490                               P  88-1555 

P  88-1491                               P  88-1558 
P  88-1492                                 P  88-1557 

PMN  No. 

P  88-1493                               P  88-1558 

P  83-0669 

P  87-1436 

P  88-1494                               P  88-1559 

P  84-1182 

P  87-1437 

P  88-1495                               P  88-1560 

P  84-1183 

P  87-1471 

P  88-1496                               P  88-1561 

P  85-0216 

P  87-1542 

P  88-1497                               P  88-1562 

P  85-0535 

P  87-1546 

P  88-1498                               P  88-1563 

P  85-0538 

P  87-1547 

P  88-1499                                 P  88-1564 

P  85-0619 

P  87-1548 

P  88-1500                               P  88-1565 

P  85-0718 

P  87-1549 

P  88-1501                               P  88-1566 

P  85-0941 

P  87-1555 

P  88-1502         ■                     P  88-1567 

P86-0065 

P  87-1873 

P  88-1503                               P  88-1568 

P86-0066 

P  87-1676 

P  88-1504                               P  88-1569 

P  86-0067 

P  87-1677 

P  88-1505                                 P  88-1570 

P  86-0092 

P  87-1679 

P  88-1506                                 P  88-1571 

P  86-0294 

P  87-1680 

P  88-1507                               P  8fr-1572 

P  88-0295 

P  87-1694 

P  88-1506                               P  88-1573 

P  86-0592 

P  87-1759 

P  88-1509                               P  88-1574 

P  86-1078 

P  87-1769 

P  88-1510                               P  88-1575 

P  86-1189 

P  87-1770 

P  88-1511                                 P  88-1578 

P  86-1235 

P  87-1787 

P  88-1512                                 P  88-1577 

P  85-1356 

P  87-1830 

P  88-1513                                 P  88-1578 

P  86-1602 

P  87-1865 

P  88-1514                               P  88-1579 

P  86-1603 

P  87-1872 

P  88-1515                               P  88-1580 

P  86-1604 

'        •            P  87-1879 

P  88-1516                                 P  88-1581 

P  86-1607 

P  87-1881 

P  88-1517                                 P  88-1582 

P  87-0057 

P  87-1882 

P  88-1518                               P  88-1583 

P  87-0058 

P  88-0049 

P  88-1519                               P  88-1584 

P  87-0059 

P  88-0079 

P  88-1520                               P8»-1585 

P  87-0068 

P88-0083 

P  88-1521                               P  88-1586 

P  87-0105 

P  88-0134 

P  88-1522               '                P  88-1587 

P  87-0197 

'                P  88-0138 

P  88-1523                               P  88-1588 

P  87-0198 

•                   P  88-0156 

P  88-1524                               P  88-1589 

P  87-0199 

P  88-0157 

P  88-1525                                 P  88-1590 

P87-oznn 

P  88-0182 

P  88-1526                               P  88-1591 

P  87-0201 

P88-fll95 

P  88-1527                               P  88-1592 

P  87-0318 

P  88-0225 

P  88-1528                               P  88-1593 

P  87-0323 

P  88-0245 

P  88-1529                                 P  88-1594 

P  87-0326 

P  88-0262 

P  88-1530                               P  88-1595 

P  87-0641 

P  88-0263 

P  88-1531                               P  88-1596 

P  87-0642 

P  88-0275 

P  88-1532                                 P  88-1597 

P  87-0723 

P  88-0290 

P  88-1533                                 P  88-1598 

P87-077U 

P  88-0319 

P  88-1534                               P  88-1599 

P  87-0794 

P  88-0320 

P  88-1535                               P  88-1600 

P  87-0930 

P  88-0353 

P  88-1536                                 P  88-1601 

P  87-0931 

P  88-0387 

P  88-1537                                 P  88-1602 

P  87-0963 

P  88-0388 

P  88-1538                               P  88-1803 

P  87-0971 

P  88-0393 

P  88-1539                                 P  88-1604 

P  87-0973 

P  88-0410 

P  88-1540                                 P  88-1805 

P  87-1028 

P  88-0436 

P  88-1541                               P  88-1606 

P  87-1041 

P  88-0468 

P  88-1542                                 P  88-1607 

P  87-1066 

P  88-0515 

P  88-1543                                 P  88-1608 

P  87-1104 

P  88-0522 

P  88-1544                                 P  88-1609 

P  87-1192 

P  88-0547 

P  88-1545                                 P  88-1610 

P  87-1226 

P  88-0567 

P  88-1546                                 P  88-1611 

P  87-1227 

P  88-0568 

P  88-1547                                 P  B8-1612 

P  87-1273 

P  88-0576 

P  88-1548                               P  88-1613 

P  87-1337 

P  88-0598 

P  88-1549                                 P  88-1614 

P  87-1379 

P  88-0602 

P  88-1550                               P  88-1615 

P  87-1417 

P88-0606 
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P8ft-0e22 

Pas-wsa 

P8ft-0e71 

Paa-07(n 

P8»-0715 

Paa-0716 

P8»-072e 

Pa»-o75g 

P  88-0770 
P  88-0792 
P  88-0621 
P  88-0831 
P88-083e 
P 88-0837 
P88-0e54 
P  88-0862 
Pa8-086« 
P  88-0875 
P88-0e84 
P88-086e 
P88-0888 
P8ft-0e89 
P8S-0890 
P88-0894 
P8»-089e 
P8ft-0900 
P88-0»14 
P  88-0918 
P  88-0972 
P  88-0981 
P88-0985 
P  88-0997 
P88-0998 

P  88-1000 
P  88-1005 
P  88-1020 
P  88-1021 
P  88-1035 
P  88-1037 
P  88-1040 
P  88-1063 
P  88-1066 
P  88-1060 
P  88-1070 
P  88-1071 
P  88-1102 
P 88-1109 
P  88-1110 
P  88-1115 
P  88-1116 
P  88-1117 
P  88-1118 
P8»-1120 
P  88-1121 
P8»-1122 
P  88-1125 
P  88-1136 
P  88-1154 
P  88-1163 
P  88-1168 
P8»-1169 
P  88-1170 


P88-lia0 
P 88-1186 
P  88-1180 
P  88-1187 
P88-iaOO 
P  88-1205 
P8»>120e 
P 88-1211 
P  88-1212 
P  88-1219 
P 88-1220 
P  88-1221 
P 88-1223 
P  88-1224 
P 88-1229 
P  88-1231 
P 88-1235 
P  88-1236 
P 88-1240 
P  88-1243 
P  88-1244 
P 88-1246 
P88-12S0 
P 88-1261 
P  88-1262 
P  88-1267 
P  88-1271 
P  88-1272 
P  88-1273 
P  88-1274 
P  88-1275 
P 88-1270 
P 88-1277 
P 88-1278 
P 88-1293 
P  88-1303 
P  88-1304 
P  88-1308 
P  88-1313 
P  88-1314 
P  88-1317 
P  88-1325 
P  88-1326 
P  88-1337 
P  88-1338 
P  88-1342 
P  88-1345 
P  88-1346 
P  88-1364 
P  88-1365 
P  88-1367 
P  88-1370 
P  88-1372 
P  88-1376 
P  88-1377 
P  88-1385 
P  88-1403 
P  88-1404 
P  88-1409 
P  88-1425 
P  88-1426 
P  88-1432 
P  88-1436 


P8fr-1439 
P 88-1440 
P 88-1443 
P  88-1445 
P  88-1448 
P  88-1455 
P  88-1468 
P  88-1460 
P  88-1466 


P 88-1471 
P8»-1472 
P 88-1473 
P  88-1476 
P 88-1480 
P  88-1484 
P  88-1485 
Y  88-0178 


I.  205  Premanufacture  Notices  and 
Exemption  Request  for  Which  the 
^k}TlCE  Review  Period  Has  Ended 
During  the  Month.  (Expiration  of 
the  Notice  Review  Period  Does  Not 
Signify  That  the  Chemical  Has  Been 
Added  to  the  Inventory) 


PMN  NO. 


P  86-1712 
P  87-0547 
P  87-0549 
P  87-0752 
P88-0348 
P  88-0410 
P  88-0441 
P88-0468 
P88-0601 
P  86-0720 
P  88-0742 
P  88-0781 
P  88-0782 
P  68-0879 
P8»-0910 
P  88-0032 
P  88-0935 
P68-0936 
P  88-0937 
P  88-0038 
P88-0939 
P88-0940 
P 88-0041 
P  88-0942 
P8»-0943 
P8e-0944 
P 88-0945 
PB8-0946 
P  68-0947 
Pe8-0948 
P  86-0949 
P  86-0950 
P  88-0951 
P  88-0952 
P  88-0953 
P  88-0954 
P  88-0955 
P  88-0956 
P  86-0957 


P88-0958 
P8»-0859 
P88-09e0 
P88-09ei 
P88-0962 
P8»-0963 
P88-09e4 
P88-0965 
P88-0966 
P  88-0967 
P88-0969 
P  86-0970 
P  88-0071 
P  88-0973 
P8»-0974 
P  86-0975 
P  88-0976 
P88-0977 
P86-0978 
P86-0g79 
P86-0980 
P86-0982 
P88-0ee3 
P88-0e84 
P88-0988 
P88-0987 
P88-0988 
P88-0689 
P8»-0g90 
P88-O901 
P88-0992 
P  68-0993 
PB8-0904 
P68-0995 
P88-0996 
P  86-1000 
P  88-1001 
P  88-1002 
P  88-1003 


P  88-1004 
P  88-1006 
P 88-1007 
P 88-1008 
P 88-1000 
P 88-1010 
P8»-1011 
P 88-1012 
P8»-1013 
P  88-1014 
P  88-1015 
P88-10M 
P8»-ldl7 
P  88-1018 
P  88-1019 
P  88-1022 
P  88-1023 
P  88-1024 
P  88-1025 
P 88-1026 
P  88-1027 
P 88-1028 
P  68-1029 
P  88-1030 
P  86-1032 
P  88-1033 
P  88-1034 
P  88-1036 
P  88-1038 
P 88-1039 
P  88-1040 
P6fr-1041 
P  88-1042 
P  88-1043 
P  88-1044 
P  88-1046 
P  68-1046 
P  88-1047 
P  88-1048 
P  88-1049 
P  88-1050 
P  88-1051 
P  86-1052 
P  86-1053 
P 86-1054 
P  86-1055 
P  86-1056 
P  88-1057 
P  88-1058 
P  88-1059 
P  88-1060 
P  86-1061 
P  88-1062 
P  86-1064 
P  88-1065 
P  88-1066 
P  88-1067 
P  68-1068 
P  88-1069 
P  88-1070 
P  88-1071 
P  88-1072 
P  88-1073 
P  88-1074 


P  88-1075 
P  86-1076 
P  88-1077 
P  88-1078 
P  88-1079 
P  88-1080 
P  88-1081 
P  88-1082 
P  88-1083 
P  88-1084 
P 88-1086 
P  88-1086 
P  88-1087 
P  88-1088 
P  86-1069 
P 88-1090 
P 88-1091 
P  88-1092 
P  88-1093 
P 88-1094 
P  88-1095 
P  88-1096 
P  88-1097 
P  88-1098 
P  88-1099 
P  88-1100 
P  88-1101 
P  88-1102 
P  88-1103 
P  88-1104 
P  88-1105 
P  88-1106 
P  88-1107 
P 88-1106 
P  88-1110 
P  88-1111 
P  88-1112 
P 86-1113 
P  86-1114 
P  88-1119 
P 86-1123 
P  86-1124 
P  88-1125 
P 88-1128 
P 88-1127 
P  88-1128 
P 88-1129 
P  88-1130 
P 88-1131 
P  88-1132 
P  88-1133 

Y  86-0188 

Y  86-0191 

Y  86-0192 

Y  86-0193 

Y  88-0194 

Y  88-0196 

Y  88-0197 

Y  88-0198 

Y  88-0199 

Y  88-0200 

Y  88-0202 

Y  86-0203 


IV.  87  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture 


PMN  No. 


Identity/generic  name 


Dele  of 

commencemeni 


P  81-0240 
P  82-0289 
P  83-0603 
P  63-1042 
P  66-0559 
P86-0548 
PB6-0554 
P  86-0594 
P  86-0701 
P  86-1639 
P  86-1701 
P  87-0005 
P  87-0148 


N,N'-bts(2-ethylhexyloxycart>Ofiylpli«fiy)formamidin« ~ _ 

AHphatJc  polyamtne  and  bisphenol  A,  eptchlorohydrin  coftdensate;  reacted  writb  acrylonltrlle  and  ethylene  oxide . 

G  Substituted  njfrile 

Acridine,  9-phenyl- 

G  Alkyl  caHxaryl  acetate 

G  Altcydic  aliptiatic  polyester - 

Poly(oxy-1.2-ettianediyl),  alpha-<1  oxo-2-propeny))-omega-(dodecytoxy)- 

G  Modified  lormal  dehyde  polymer 

G  Acrylic  resiri _ 

G  Octadecanoic  acid,  glycol  ester _ 

G  Hydroxylated,  unsaturated  natural  ester 

G  2-inethyl-4-methoxy-diphenylamine 

G  Acrylate-capped  polyurettiane  diol 


May  9.  1988. 
Mar  25.  1988 
Oct  6.  1983 
Apr   18.  1968 
May  13.  1968 
Apr.  20,  1988 

Do. 
Apr.  5.  1968 
June  18.  1986. 
Apr.  27,  1988. 
Mar.  23,  1988 
Mar.  26,  1988. 
Apr  5,  1988 
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IV.  87  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufaciure— Continued 


PMN  No. 


P  87-0170. 
P  87-0524. 
P  87-0759. 
P  87-0836. 
P  87-0864. 
P  87-1091. 
P87-1117. 
P  87-1118. 
P  87-1320. 
P  87-1400. 
P  87-1460. 
P  87-1498. 
P  87-1528. 
P  87-1560. 
P  87-1577. 
P  87-1580. 
P  87-1601. 
P  87-1632. 
P  87-1633. 
P  87-1635. 
P  87-1648. 
P  87-1660. 
P  87-1696. 
P  87-1786. 

P  87-1838. 
P  87-1839. 
P  87-1844. 
P  87-1847. 
P  87-1848. 
P  88-0025. 
P  88-0074. 
P  88-0077. 
P  88-0088. 
P  88-0098. 
P  88-0108. 
P  88-0113. 
P  88-0133. 
P  88-0152. 
P  88-0159. 
P  88-0160. 
P  88-0161. 
P  88-0273. 
P  88-0291 . 
P  88-0308. 
P  88-0310. 
P  88-0342. 
P  88-0344. 
P  88-0386. 
P  88-0397. 
P  88-0486. 
P  88-0500. 
P  88-0501 . 
P  88-0502. 
P  88-0558. 
P  88-0620. 

P  88-0656. 
P  88-0695. 
P  88-0775. 
P  88-0784. 

Y  85-0080. 

Y  87-0097. 

Y  87-0259. 

Y  88-0054. 

Y  88-0101 

Y  88-0130 

Y  88-0135 

Y  88-0136 

Y  88-0139 

Y  88-0140 

Y  88-0143 

Y  88-0162 

Y  88-0170 

Y  88-0171 

Y  88-0176 


Identity/generic  name 


Cartxjxylic  acid  salt  of  a  tertiary  amine 

G  Substituted  benzoyl  benzoic  add _ _ 

G  Fluohnated  cotelomer „ 

G  Inert  perfluorocartx}n  liquid 

G  Fluonnated  copolymer 

Copolyester  based  on  arsonatic  dicartx>nic  acids _ 

G  Epoxylated  alkyl  amine _ 

G  Epoxylated  alkyl  quaternary  ammonium  salt _ „ „ 

G  Chlorohexidine  tjase „ 

G  Vinyl  resin  or  vinylchloride-acrylic  acid  ester  copolymer  with  oh-tunctional  sites _ „ 

G  Substituted-phenyl  Substituted-Cmethoxyphenyl  alkanamide) _ _. 

Bu1ene-2-oic  acid,  cyclohexyl  ester _ _ _ _ 

G  A<;etyl-1-dimethyl-3,3-cyclohexene-1 _ 

G  Poly(propylene  cartx>mate) 

G  Alkoxy  modified  Organopolysiloxane _ „ 

Dimethyl  cyclosilane .^ „ 

G  Modified  polymeric  amine 

G  Alkylbenzene „ „ 

G  Metal  salt  of  alkaryl  sulfonate „ „ 

G  Metal  salt  of  alkaryl  sulfonate „ 

G  Substituted  phthalic  anhydride 

G  Hak>genated  alkene 

G  Amine  salt  of  phosphoric  acid 

4,4'-bis(5-Chloro-3-(2,4-disulfo-5-(N-ethyl-2-oxo-3-carbamide-4-methyl-6-hydroxypyridyl-5-a20)pheny1amino)-5-triazinylamino))      stit- 

bene-2,2'-disulfonlc  acid,  hexasodium  salt. 

G  Acryhc  lactone  copolymer 

G  Acrylic  lactone  copolymer 

Toluene 

G  Organosilane 

Dimethyl  cyclosiloxane;  2,4,6,8-tetramethyl-2,4,6,8-tetrakis  (3,3,3-trifluoropropyl):  cydotetrasiloxane 

G  Sut>stituted-aminophenyl  substituted-heteromono,  salt 

G  Styrene  butadiene  polymer  with  alkanedioic  acid  and  alkane  ester _ 

G  Alicyde  acid  anhydride „ 

G  Aromatic  substituted  etfiytene  diamine _ 

G  Polyamide-olefin  graft  copolymer 

G  Modified  organo  silicone „ 

Diettiyl  cyclosiloxane 

Tns((l-methylethenyl)oxy)phenyl  silane _ 

Methanol 

Propionic  acid,  lithium  salt  (1:) „ _ 

Maleic  acid,  dilirhium  salt 

Maleic  acid,  monolithium  salt _ 

Organic  ester 

G  Unsaturated  acidic  polycarboxylic  acid  ester 

G  Polyterpene  resin 

G  Polyurea  A  polyisocyanate(aliphatic)  and  A  polyamine(aliphatic)  condensate „ 

G  Polyurea.  A  polyisocyanate(aliphatic)  and  A  polyamine(aliphatic)  condensate 

G  Terpene-stryene  resin 

G  Hydroxy  resin 

G  Polyester  acetate „ 

Resin;  sulfuric  acid,  aluminum  salt  (3:2) 

G  Rubber  modified  polyamxje _ 

G  Aliphatic  aromatic  reaction  products _ 

G  S-Triaryl-branched  aryl-alkyl-aryl<apped  polycartionate 

G  Hydroxyacrylic  resin 

G  Derivative  of  poly-(oxy(l-ethyl-l,2-Ethanediyl))-.alpha.-(P-Tetra(propopene)-phenoxy-.omega.-Hydro)ester  with  cartwnochloridic 

acid. 

G  Water-reducible  epoxy  ester  copolymer  resin 

G  Substituted  polysiloxane 

G  Polymer  of  benezenedicarboxylic  acid,  alkanetriol,  vegetable  oil  and  fatty  acids,  and  phenolic  resin 

G  Solvent-tree  baking  alkyd 

G  Polyoxyalkylene  modified  dimethylsilicone 

G  Alkyd 

G  Polyester 

G  Styrene  copolymer 

G  2-Oxepanone,  polymer  with,  glycols  and  1 . 1 '-methylenebis(lsocyanatobenene) 

G  Polymer  of  aromatic  diacid,  alkanediol,  and  branched  alkanediol _ _..., 

G  Resin  modified  phenolic  resin 

G  Resin  modified  phenolic  resin 

G  Polymer  of  aromatic  diacid.  alkanediol,  and  branctied-alkanediol 

G  Aliphatic  polyester  urethane 

G  Cartxixylated  (wlyamide 

G  Aqueous  solutions  of  acrylic  polymer  salts 

G  Unsaturated  polyester  resin 

G  Random  copolymer  emulsion 

G  Butadiene-containing  polymer 


Date  of 
commencement 


Apr  6,  1988. 
Apr.  12,  1968. 
May  13.  1988. 
Apr.  21,  1988. 
May  13.  1988. 
Apr.  9,  1988. 
Mar.  14,  1988. 
Mar.  22,  1988. 
May  9,  1988. 
May  11,  1988. 
Apr.  18,  1988. 
Apr.  28,  1988. 

Do. 
Apr.  14,  1988. 
May  7,  1988. 
Apr.  12,  1968. 
Apr.  13,  1988. 
Apr.  25,  1988. 
May  2.  1988. 
Apr.  29,  1988. 
May  2,  1988. 
Mar.  25,  1988. 
May  4,  1988. 
Apr.  19,  1988. 

Apr  21,  1988. 
Apr.  29,  1988. 
Apr.  12,  1988. 
May  7,  1988. 

Do. 
Apr.  22,  1988. 
Apr.  18,  1988. 
Apr.  17,  1988. 
Mar.  21,  1988. 
Apr.  18,  1988. 
May  7,  1988. 
Apr.  12,  1988. 
Mar.  4,  1988. 
Apr.  10,  1988. 
Apr.  21,  1988. 

Do. 

Do. 
May  9,  1988. 
May  4,  1988. 
Apr  29,  1988. 
May  30,  1988. 

Do. 
May  1,  1988. 
Apr.  20,  1988. 
Apr.  18,  1988. 
May  11,  1988. 
Apr.  22,  1988. 

Do. 
Apr.  19,  1988. 
May  6,  1988. 
May  16,  1988. 

Apr.  26,  1988. 
May  6,  1988. 
May  9,  1988. 

Do. 
May  1,  1988. 
May  2,  1988. 
May  6,  1988. 
Apr.  26,  1988. 
Mar.  10,  1988. 
Apr.  23,  1988. 
Apr  24,  1988. 

Do. 
May  2,  1988. 
Apr.  8,  1988. 
Apr.  25,  1988. 
Apr.  29,  1988. 
May  6,  1988. 

Do. 
May  10.  1988. 


Federal  Register  /  Vol.  53.  No.  171  /  Friday,  September  2,  1988  /  Notices 


34235 


V.  50  Premanufacture  Notices  for 
Which  the  Period  Has  Been  Sus- 
pended 


PMN  No. 


P  87-1787 
P8ft-m79 
P  88-0183 
P  89-0212 
P8»-0395 
P8S-0522 
P8»-07(n 
P8»-0759 
P8»-O770 
P8ft-0864 
P88-0884 
P88-0886 
P  88-0952 
P  88-0953 
P  88-0972 
P  88-0981 
P88-0985 
P88-0997 
P88-0998 
P88-0999 
P  88-1021 
P  88-1031 
P  88-1059 
P  88-1063 
P  88-1106 


P  88-1186 
P  88-1200 
P  88-1217 
P  88-1218 
P  88-1219 
P  88-1221 
P  88-1271 
P  88-1272 
P  88-1273 
P  88-1274 
P  88-1303 
P  88-1308 
P  88-1309 
P  88-1313 
P  88-1314 
P  88-1405 
P  88-1425 
P  88-1471 
P  88-1485 
P  88-1520 
P  88-1548 

Y  88-0178 

Y  88-0188 

Y  88-0196 
Y88-0201 
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AGENCY 

[OPTS-53102;  PRL-3424-1] 

Premanufacture  Notices;  Monttily 
Status  Report  for  January  1988 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(d)(3)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  requests  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
January  1988. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  requests  may  be  seen  in 
the  Public  Reading  Room  NE-G004  at 
the  address  below  between  8:00  a.m. 
and  4:00  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 
ADDRESS:  Written  comments,  identified 
with  the  document  control  number 
"(OPTS-53102)"  and  the  specific  PMN 
and  exemption  request  number  should 
be  sent  to:  Document  Processing  Center 
(TS-790),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Room 
L-lOO,  401  M  Street  SW.,  Washington. 
DC  20460,  (202)  554-1305. 
FOR  FURTHER  INFORMATION  CONTACT 
Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
E-611.  401  M  Street  SW.,  Washington, 
DC  20460.  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C.  2504)),  will  identify:  (a)  PMNs 
received  during  January;  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  January;  (c)  PMNs 
for  which  the  notice  review  period  has 
ended  during  January;  (d)  chemical 
substances  for  which  EPA  has  received 
a  notice  of  commencement  to 
manufacture  during  January;  and  (e) 
PMNs  for  which  the  review  period  has 
been  suspended.  Therefore,  the  January 
1988  PMN  Status  Report  is  being 
published. 

As  stated  in  the  February  1988 
monthly  status  report,  published  in  the 
Federal  Register  of  June  28, 1988  (53  FR 
24402).  publication  of  the  monthly  status 
reports  since  October  1987  was  delayed 
due  to  a  computer  sorting  error,  which 


has  been  corrected.  This  document 
reflects  a  cumulative  publication  of 
PMN  activity  from  October  1987  through 
January  1988. 

Date:  July  25, 1988. 
Steve  Newburg-Rinn. 

Chief,  Public  Data  Branch,  Information 
Management  Division,  Office  of  Toxic 
Substances. 

Premanufacture  Notice  Montiity  Status 
Report 

January  1988 

I.  792  Premanufacture  Notices  and 
Exemption  Requests  Received  Dur- 
ing THE  Month 


PMN  No. 


P88-0001 
P  88-0002 
P88-0003 
P88-0004 
P88-000S 
P88-0006 
P88-a007 
P88-0008 
P88-0009 
P  88-0010 
P  88-0011 
P 88-0012 
P  88-0013 
P  88-0014 
P  88-0015 
P  88-0018 
P  88-0017 
P  88-0018 
P  88-0019 
P88-0020 
P  88-0021 
P  88-0022 
P88-0023 
P88-0024 
P  88-0025 
P  88-0026 
P  88-0027 
P-fl8-0028 
P  88-0029 
P88-0030 
P  88-0031 
P  88-0032 
P  88-0033 
P88-O034 
P  88-0035 
P88-003e 
P  88-0037 
P8&-0038 
P  88-0039 
P88-0040 
P  88-0041 
P  88-0042 
P  88-0043 
P88-0044 
P  88-0045 
P  88-0046 
P  88-0047 
P  88-0048 
P  88-0049 
P  88-0050 
P  88-0051 
P  88-0052 
P  88-0053 
P  88-0054 
P  88-0055 
P  88-0056 
P  88-0057 
P88-0058 
P  88-0059 


P8»-0060 
P88-00ei 
P88-a062 
P88-0063 
P88-00e4 
P88-O065 
P88-O0e6 
P  88-0067 
P8&-0068 
P8&-0069 
P  88-0070 
P  88-0071 
P  88-0072 
P  88-0073 
P  88-0074 
P  88-0075 
P  88-0076 
P88-0077 
P  88-0078 
P  88-0079 
P88-0080 
P88-O081 
P88-0082 
P88-0083 
P88-O084 
P88-0085 
P88-0086 
P  88-0087 
P88-0088 
P88-0089 
P88-0090 
P88-0091 
P  88-0092 
P  88-0093 
P88-0094 
P  88-0095 
P88-0096 
P88-0097 
P88-0098 
P88-0099 
P  88-0100 
P  88-0101 
P  88-0102 
P  88-0103 
P  88-0104 
P  88-0105 
P  88-0106 
P  88-0107 
P  88-0108 
P  88-0109 
P  88-0110 
P  88-0111 
P  88-0112 
P  88-0113 
P  88-0114 
P  88-0115 
P88-0116 
P  88-0117 
P  88-0118 


P  88-0119 
P  88-0120 
P  88-0121 
P  88-0122 
P  88-0123 
P 88-0124 
P  88-0125 
P  88-0128 
P 88-0127 
P 88-0128 
P 88-0129 
P  88-0130 
P  88-0131 
P 88-0132 
P88-0133 
P  88-0134 
P  88-0135 
P  88-0138 
P  88-0137 
P  88-0138 
P  88-0139 
P  88-0140 
P  88-0141 
P 88-0142 
P  88-0143 
P  88-0144 
P  88-0145 
P  88-0146 
P  88-0147 
P  88-0148 
P  88-0149 
P  88-0150 
P  88-0151 
P  88-0152 
P  88-0153 
P  88-0154 
P8ft-0155 
P  88-0156 
P  88-0157 
P  88-0158 
P  88-0159 
P  88-0160 
P  88-0161 
P  88-0162 
P  88-0163 
P 88-0164 
P  88-0185 
P  88-0188 
P  88-0167 
P  88-0188 
P  88-0169 
P  88-0170 
P  88-0171 
P  88-0172 
P  88-0173 
P  88-0174 
P  88-0175 
P  88-0176 
P  88-0177 
P  88-0178 
P  88-0179 
P  88-0180 
P  88-0181 
P  88-0182 
P  88-0183 
P  88-0184 
P  88-0185 
P  88-0186 
P  88-0187 
P  88-0188 
P  88-0189 
P  88-0190 
P  88-0191 
P  88-0192 
P  88-0193 
P  88-0194 
P  88-0195 
P  88-0196 
P  88-0197 
P  88-0198 
P88-Oige 
P  88-0200 
P88-0201 
P  88-0202 
P  88-0203 


P  88-0204 
P  88-0205 
P  88-0208 
P  88-0207 
P  88-0208 
P  88-0209 
P  88-0210 
P  88-0211 
P  88-0212 
P  88-0213 
P  88-0214 
P  88-0215 
P  88-0218 
P  88-0217 
P  88-0218 
P  88-0219 
P  88-0220 
P  88-0221 
P  88-0222 
P  88-0223 
P  88-0224 
P  88-0225 
P  88-0226 
P  88-0227 
P  88-0228 
P8»-0229 
P  88-0230 
P  88-0231 
P  88-0232 
P  88-0233 
P8ft^234 
P  88-0235 
P  88-0236 
P  88-0237 
P  88-0238 
P  88-0239 
P  88-0240 
P  88-0241 
P  88-0242 
P  88-0243 
P  88-0244 
P  88-0245 
P  88-0246 
P  88-0247 
P  88-0248 
P  88-0249 
P  88-0250 
P  88-0251 
P  88-0252 
P  88-0253 
P  88-0254 
P  88-0255 
P  88-0256 
P  88-0257 
P  88-0258 
P  88-0259 
P  88-0260 
P  88-0261 
P  88-0262 
P  88-0263 
P  88-0264 
P  88-0265 
P  88-0266 
P  88-0267 
P  88-0268 
P  88-0269 
P  88-0270 
P  88-0271 
P  88-0272 
P  88-0273 
P  88-0274 
P  88-0275 
P  88-0276 
P  88-0277 
P  88-0278 
P  88-0279 
P  88-0280 
P  88-0281 
P  88-0282 
P  88-0283 
P  88-0284 
P  88-0285 
P  88-0286 
P  88-0287 
P  88-0288 


P8&-0289 

Pa»-faao 

PaS-0291 
P8ft-«292 
Paft-0293 
P8a-0294 
P8a-0295 
P8S-0286 
P  88-0297 
V88-0298 
P8S-029g 
P88-03(I0 
P88-03(n 
Pa8-0302 
P8S-0303 
P(IB-03O4 
P8S-0305 
P88-030e 
P  88-0307 
P88-030e 
P88-0309 
P  88-0310 
P  88-0311 
P  88-0312 
P  88-0313 
P 88-0314 
P 88-0315 
P  88-0316 
P  88-0317 
P  88-0318 
P  88-0319 
P88-0320 
P  88-0321 
P88-0322 
P88-0323 
P 88-0324 
P 88-0325 
P 88-0326 
P88-0327 
P88-0328 
P88-0329 
P  88-0330 
P  88-0331 
P  88-0332 
P  88-0333 
P  88-0334 
P  88-0335 
PS8-033e 
P  88-0337 
P  88-0338 
P88-«339 
P88-0340 
P  88-0341 
P  88-0342 
P  88-0343 
P88-0344 
P  88-0345 
P  88-0346 
P  88-0347 
P  88-0348 
P  88-0349 
P  88-0350 
P  88-0351 
P  88-0352 
P  88-0353 
P  88-0354 
P  88-0355 
P  88-0356 
P  88-0357 
P88-0358 
P  88-0359 
Pe8-0360 
P  88-0361 
P  88-0362 
Pe»-0363 
P  88-0364 
P  88-0365 
P88-0366 
P  88-0367 
PB8-0368 
P  88-0369 
P  88-0370 
P  68-0371 
P  88-0372 
P  88-0373 


P  88-0374 
P  88-0375 
P  88-0376 
P88-0377 
P  88-0378 
P  88-0379 
P88-0380 
P88-0381 
P88~0382 
P88-0383 
P88-0384 
P8fr-0365 
P88-038e 
P  88-0387 
P88-0388 
P88-0389 
P88-0390 
P88-0391 
P8fr-0392 
P88-0393 
Pe8-0394 
P  86-0395 
P  88-0396 
P  88-0397 
P88-0398 
P88-0399 
P88-0400 
P88-0401 
P88-0402 
Pa8-0403 
P88-0404 
P88-0405 
P88-040e 
P88-O407 
P88-0408 
P68-0409 
P  88-0410 
P  88-0411 
P  88-0412 
P  68-0413 
P  68-0414 
P  88-0415 
P  88-0416 
P  88-0417 
P  88-0418 
P  88-0419 
P  88-0420 
P  88-0421 
P  88-0422 
P88-0423 
P  68-4424 
P  88-0426 
P  88-0426 
P  88-0427 
P  88-0428 
P  88-0429 
P  86-0430 
P 88-0431 
P  68-0432 
P  884)433 
P  88-0434 
P  88-0435 
P  88-0436 
P  86-0437 
P  88-0438 
P  88-0439 
P88-0440 
P  88-0441 
P  88-0442 
P  88-0443 
P88-0444 
P  88-0445 
P88-0446 
P  88-0447 
PB8-0446 
P  68-0449 
P  88-0450 
P  88-0451 
P  88-0452 
P  884)453 
P  68-0454 
P  88-0455 
P  88-0456 
P  88-0457 
P  88-0458 


P  88-0459 
P88-O4e0 
P  88-0461 
P  88-0462 
P88-0463 
P88-0464 
P88-04e5 
P  88-0467 
PB8-0468 
P88-0469 
P  88-0470 
P  88-0471 
P 88-0472 
P  88-0473 
P  88-0474 
P  88-0475 
P  88-0476 
P  88-0477 
P 88-0478 
P  88-0479 
P88-0480 
P  88-0481 
P88-0462 
P88-4>483 
P88-0484 
P  88-0485 
P88-048e 
P  88-0487 
P88-0488 

pe8-04eg 

P  88-0490 
P  88-0491 
P88-0492 
P  68-0493 
P  88-0404 
P  88-0495 
P  88-0496 
P  68-0497 
P  88-0498 
P  88-0409 
P86-OSO0 
P  88-0501 
P88-0502 
P68-O503 
P68-0504 
P88-0505 
P88-O506 
P88-0507 
P8e-0508 
P  88-0509 
P  88-0510 
P  86-0511 
P  88-0512 
P  68-0513 
P  88-0514 
P  88-0515 
P  88-0516 
P  88-0517 
P 88-0516 
P 88-0519 
P  86-0520 
P  88-0521 
P  88-0522 
P  88-0523 
P  88-0524 
P  88-0525 
P  86-0526 
P  68-0528 
P  88-0529 
P  86-0530 
P  68-0531 
P  66-0532 
P  88-0533 
P  86-0534 
P  88-0535 
P  88-0536 
P  88-0537 
P  88-0538 
P  88-0539 
P88-0540 
P  88-0541 
P  88-0542 
P  86-0543 
P88-0544 
P  88-0545 


P88-0546 
P 88-0547 
P88-0e48 
P  88-0549 
P88-06S0 
P  88-0551 
P88-0S52 
P88-0553 
P  88-0554 
P88-0555 
P  88-0556 
P  88-0557 
P86-055B 
P  88-0559 
P88-05e0 
P  88-0561 
P88-0562 
P88-0663 
P88-0564 
P88-0566 
P88-066e 
P  88-0667 
P88-0568 
P88-06e9 
P  88-0570 
P  88-0671 
P 88-0572 
P  88-0573 
P  88-0574 
P  68-0575 
P  88-0576 
P  88-0577 
P  88-0578 
P  88-0578 
P884)580 
P88-0581 
P88-0582 
P88-0583 
P88-0584 
P88-0585 
P88-0586 
P  88-0587 
P88-0588 
P  86-0569 
P88-0590 
Pe8-0591 
P  88-0592 
P  88-0593 
P88-0594 
P  88-0595 
P68-0596 
P88-0597 
P88-0598 
P88-0590 
P88-O600 
P88-0602 
P88-0603 
P88-0604 
P88-0605 
P86-060e 
P  88-0607 
Pe8-O606 
P88-0609 
P  88-0610 
P  88-0611 
P  88-0612 
P  88-0613 
P  88-0614 
P  88-0615 
P  88-0616 
P  88-0617 
P  88-0618 
P  88-0619 
P  88-0620 
P  88-0621 
P  88-0622 
P  88-0623 
P88-0624 
P  88-0625 
P  88-0628 
P  88-0627 
P88-0628 
P  88-0629 
P86-0e30 
P  88-0631 


P  86-0632 
P  88-0633 

Pa»-oe34 

P88-0635 
P88-0636 
P88-0e37 
P88-0e38 
P88-O630 
P88-0640 
P  88-0641 
P88-0642 
P88-0843 
P  88-0845 
P88-0e46 
P  88-0647 
P88-0646 
P88-0649 
P68-0650 
P  88-0651 
P884)652 
P88-0653 
P88-0654 
P88-0e55 
P88-0656 
P  884)657 
P88-0658 
P88-065g 
P88-0660 
P  88-0661 
P88-0e62 
P88-0663 
P88-0664 
P88-06BS 
P88-0e66 
P  68-0667 
P88-0668 
P88-0669 
P  88-0670 
P 88-0671 
P  88-0872 
P  88-0673 
P  88-0674 
P  88-0675 
P  88-0678 
P  88-0677 
P  88-0678 
P  88-0679 
P88-0680 
P  88-0681 
P88-0682 
P88-0e83 
P88-0684 
P88-0685 

P8e-oe86 

P  88-0687 
P88-0688 
P8&-Oe89 
Y86-0001 

Y  88-0002 
Y88-0003 
Y88-0004 
Y88-0005 

Y  86-0006 

Y  86-0007 
Y86-0008 
Y88-0009 

Y  88-0010 

Y  86-0011 

Y  88-4(012 

Y  88-0013 

Y  88-0014 

Y  88-0015 

Y  88-0016 

Y  88-0017 

Y  88-0018 

Y  88-0019 

Y  88-0020 

Y  88-0021 

Y  88-0022 

Y  88-0023 

Y  88-0024 


Y88-002S 
Y88-0026 
Y88-0027 
Y88-00e8 
Y68-0029 
Y88-0030 
Y88-0031 
Y88-0032 
Y88-0033 
Y88-0034 
Y«84)036 
Y8fr4)036 

Y  68-0037 
Y98-0038 
YB8-0039 
Yt8-0040 

Y  88-0041 
Y88-0042 
Y88-00«3 
Y884)044 
Y88-0046 
Y88-004e 

Y  88-0047 
Y88-0046 
Y884X>48 
Y88-00S0 

Y  88-0061 
Y884»S2 
Y88-0053 
Y88-00&4 
Y88-005G 
Y88-00Se 
Y88-00S7 
Y88-0068 
Y88-00Se 

Y88-ooeo 

Y  88-0061 
Y88-00e2 
Y88-00e3 
Y88-0064 
Y88-0065 
Y88-0066 
Y88-0067 
Y88-0068 

Y88-ooee 

Y884)070 
Y88-0071 
Y88-0072 
Y88-0073 

Y  88-0074 

Y  88-0076 
Y88-0076 
Y88-0077 

Y  88-0078 

Y  884)079 
Y68-0080 
Y88-0081 
Y88-0082 
Y884)083 
Y88-0064 
Y88-0065 
Y88-0066 
Y88-0087 

Y  88-0088 
Y88-0089 
Y88-0090 
Y88-0001 
Y88-0092 
Y88-0093 
Y88-0094 

Y  884)095 
Y88-0086 
Y88-0097 
Y8&4)0e8 
Y88-009e 

Y  88-0100 

Y  88-0101 

Y  884)102 

Y  88-0103 

Y  88-0)04 

Y  88-0105 
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.  87  Premanufacture  Notices  Re- 
ceived Previously  and  Sua  Under 
Review  at  the  End  of  the  Month 


PMN  No. 


P83-0669 
P  84-1182 
P  84-1183 
P  85-0216 
P  85-0535 
P  85-0538 
P  85-0619 
P  85-0718 
P  85-0941 
P86-0065 
P86-0066 
P  86-0067 
P  86-0092 
P8&-0294 
P  86-0295 
P  86-0592 
P  86-1078 
P  86-1189 
P  86-1235 
P  86-1356 
P  86-1602 
P  86-1803 
P  86-1604 
P  86-1607 
P  87-0057 
P  87-0058 
P  87-0059 
P  87-0068 
P  87-0105 
P  87-0197 
P  87-0198 
P  87-0199 
P  87-0200 
P  87-0201 
P  87-0318 
P  87-0323 
P  87-0326 
P  87-0548 
P  87-0641 
P  87-0642 
P  87-0723 
P  87-0770 
P  87-0794 
P  87-0930 


P  87-0931 
P  87-0963 
P  87-0971 
P  87-0973 
P  87-1028 
P  87-1041 
P  87-1066 
P  87-1104 
P  87-1192 
P  87-1226 
P  87-1227 
P  87-1273 
P  87-1337 
P  87-1379 
P  87-1417 
P  87-1436 
P  87-1437 
P  87-1471 
P  87-1542 
P  87-1546 
P  87-1547 
P  87-1548 
P  87-1549 
P  87-1555 
P  87-1673 
P  87-1676 
P  87-1677 
P  87-1679 
P  87-1680 
P  87-1694 
P  87-1759 
P  87-1760 
P  87-1769 
P  87-1770 
P  87-1787 
P  87-1813 
P  87-1814 
P  87-1830 
P  87-1865 
P  87-1872 
P  87-1879 
P  87-1881 
P  87-1882 


I.  775  Premanufacture  Notices  and 
Exemption  Requests  for  Which  the 
Notice  Review  Period  Has  Ended 
During  the  Month.  (Expiration  of 
THE  Notice  Review  Period  Does  Not 
Signify  That  the  Chemical  Has  Been 
Added  to  the  Inventory) 


PMN  No. 


P  83-0770 
P  84-0713 
P  85-0676 
P  85-0949 
P  85-0976 
P  85-1059 
P  85-1189 
P  86-0476 
P86-0564 
P  86-0566 
P  86-1054 
P  86-1411 
P  86-1419 
P  86-1525 
P  86-1573 
P  86-1686 
P  87-0180 


P  87-0262 
P  87-0293 
P  87-0502 
P  87-0516 
P  87-0561 
P  87-0586 
P  87-0758 
P  87-0760 
P  87-0772 
P  87-0844 
P  87-0989 
P  87-1036 
P  87-1162 
P  87-1292 
P  87-1346 
P  87-1359 
P  87-1360 


P  87-1361 
P  87-1362 
P  87-1363 
P  87-1364 
P  87-1365 
P  87-1366 
P  87-1367 
P  87-1368 
P  87-1369 
P  87-1370 
P  87-1371 
P  87-1372 
P  87-1373 
P  87-1374 
P  87-1375 
P  87-1376 
P  87-1377 
P  87-1378 
P  87-1380 
P  87-1381 
P  87-1382 
P  87-1383 
P  87-1384 
P  87-1385 
P  87-1386 
P  87-1387 
P  87-1388 
P  87-1389 
P  87-1390 
P  87-1391 
P  87-1392 
P  87-1393 
P  87-1394 
P  87-1395 
P  87-1396 
P  87-1397 
P  87-1398 
P  87-1399 
P  87-1400 
P  87-1401 
P  87-1402 
P  87-1403 
P  87-1404 
P  87-1405 
P  87-1406 
P  87-1407 
P  87-1408 
P  87-1409 
P  87-1410 
P  87-1411 
P  87-1412 
P  87-1413 
P  87-1414 
P  87-1415 
P  87-1416 
P  87-1418 
P  87-1419 
P  87-1420 
P  87-1421 
P  87-1422 
P  87-1423 
P  87-1424 
P  87-1425 
P  87-1426 
P  87-1427 
P  87-1428 
P  87-1429 
P  87-1430 
P  87-1431 
P  87-1432 
P  87-1433 
P  87-1434 
P  87-1435 
P  87-1438 
P  87-1439 
P  87-1440 
P  87-1441 
P  87-1442 
P  87-1443 
P  87-1444 
P  87-1445 
P  87-1446 
P  87-1447 
P  87-1448 
P  87-1449 


P  87-1450 
P  87-1451 
P  87-1452 
P  87-1453 
P  87-1454 
P  87-1455 
P  87-1457 
P  87-1458 
P  87-1459 
P  87-1460 
P  87-1461 
P  87-1462 
P  87-1463 
P  87-1464 
P  87-1465 
P  87-1466 
P  87-1468 
P  87-1469 
P  87-1470 
P  87-1472 
P  87-1473 
P  87-1474 
P  87-1475 
P  87-1476 
P  87-1477 
P  87-1478 
P  87-1479 
P  87-1480 
P  87-1481 
P  87-1482 
P  87-1483 
P  87-1485 
P  87-1486 
P  87-1487 
P  87-1488 
P  87-1489 
P  87-1490 
P  87-1491 
P  87-1492 
P  87-1493 
P  87-1494 
P  87-1495 
P  87-1496 
P  87-1497 
P  87-1498 
P  87-1499 
P  87-1500 
P  87-1501 
P  87-1502 
P  87-1503 
P  87-1504 
P  87-1505 
P  87-1506 
P  87-1507 
P  87-1508 
P  87-1509 
P  87-1510 
P  87-1511 
P  87-1512 
P«''-1513 
P  87-1514 
P  87-1515 
P  87-1516 
P  87-1517 
P  87-1518 
P  87-1519 
P  87-1520 
P  87-1521 
P  87-1522 
P  87-1523 
P  87-1524 
P  87-1525 
P  87-1526 
P  87-1527 
P  87-1528 
P  87-1529 
P  87-1530 
P  87-1531 
P  87-1532 
P  87-1533 
P  87-1534 
P  87-1535 
P  87-1536 
P  87-1537 
P  87-1538 


P  87-1539 
P  87-1540 
P  87-1541 
P  87-1543 
P  87-1544 
P  87-1545 
P  87-1550 
P  87-1551 
P  87-1552 
P  87-1554 
P  87-1556 
P  87-1557 
P  87-1558 
P  87-1559 
P  87-1560 
P  87-1561 
P  87-1562 
P  87-1563 
P  87-1564 
P  87-1565 
P  87-1566 
P  87-1567 
P  87-1568 
P  87-1569 
P  87-1570 
P  87-1571 
P  87-1572 
P  87-1573 
P  87-1574 
P  87-1575 
P  87-1576 
P  87-1577 
P  87-1578 
P  87-1579 
P  87-1580 
P  87-1581 
P  87-1582 
P  87-1583 
P  87-1584 
P  87-1585 
P  87-1586 
P  87-1587 
P  87-1588 
P  87-1589 
P  87-1590 
P  87-1591 
P  87-1592 
P  87-1593 
P  87-1594 
P  87-1595 
P  87-1596 
P  87-1597 
P  87-1598 
P  87-1599 
P  87-1600 
P  87-1601 
P  87-1602 
P  87-1603 
P  87-1604 
P  87-1805 
P  87-1606 
P  87-1607 
P  87-1808 
P  87-1609 
P  87-1610 
P  87-1611 
P 87-1612 
P  87-1613 
P  87-1614 
P  87-1615 
P  87-1616 
P  87-1617 
P  87-1618 
P  87-1619 
P  87-1620 
P  87-1621 
P  87-1622 
P  87-1623 
P  87-1624 
P  87-1625 
P  87-1626 
P  87-1627 
P  87-1628 
P  87-1629 
P  87-1630 


P  87-1631 
P  87-1632 
P  87-1633 
P  87-1634 
P  87-1635 
P  87-1636 
P  87-1637 
P  87-1838 
P  87-1639 
P  87-1640 
P  87-1641 
P  87-1642 
P  87-1643 
P  87-1644 
P  87-1645 
P  87-1646 
P  87-1647 
P  87-1648 
P  87-1649 
P  87-1650 
P  87-1651 
P  87-1652 
P  87-1653 
P  87-1654 
P  87-1655 
P  87-1656 
P  87-1657 
P  87-1658 
P  87-1659 
P  87-1660 
P  87-1661 
P  87-1862 
P  87-1663 
P  87-1664 
P  87-1665 
P  87-1666 
P  87-1667 
P  87-1668 
P  87-1669 
P  87-1670 
P  87-1671 
P  87-1672 
P  87-1874 
P  87-1675 
P  87-1678 
P  87-1681 
P  87-1682 
P  87-1683 
P  87-1684 
P  87-1685 
P  87-1686 
P  87-1687 
P  87-1688 
P  87-1689 
P  87-1690 
P  87-1891 
P  87-1692 
P  87-1693 
P  87-1695 
P  87-1896 
P  87-1697 
P  87-1698 
P  87-1699 
P  87-1700 
P  87-1701 
P  87-1702 
P  87-1703 
P  87-1704 
P  87-1705 
P  87-1706 
P  87-1707 
P  87-1708 
P  87-1709 
P  87-1713 
P  87-1715 
P  87-1717 
P  87-1722 
P  87-1730 
P  87-1732 
P  87-1735 
P  87-1736 
P  87-1737 
P  87-1738 
P  87-1739 
P  87-1744 
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P  87-1745 
P  87-1747 
P  87-1748 
P  87-1749 
P  87-1750 
P  87-1751 
P  87-1752 
P  87-1753 
P  87-1754 
P  87-1755 
P  87-1756 
P  87-1757 
P  87-1758 
P  87-1761 
P  87-1762 
P  87-1763 
P  87-1784 
P  87-1765 
P  87-1766 
P  87-1767 
P  87-1788 
P  87-1771 
P  87-1772 
P  87-1773 
P  87-1774 
P  87-1775 
P  87-1776 
P  87-1777 
P  87-1778 
P  87-1779 
P  87-1780 
P  87-1781 
P  87-1782 
P  87-1783 
P  87-1788 
P87-1788 
P  87-1789 
P  87-1790 
P  87-1791 
P  87-1792 
P  87-1793 
P  87-1794 
P  87-1795 
P  87-1796 
P  87-1797 
P  87-1798 
P  87-1799 
P  87-1800 
F  87-1801 
P  87-1802 
P  87-1803 
P  87-1804 
P  87-1805 
P  87-1806 
P  87-1807 
P  87-1808 
P  87-1809 
P  87-1810 
P  87-1811 
P  87-1812 
P  87-1815 
P  87-1816 
P  87-1817 
P  87-1818 
P  87-1819 
P  87-1820 
P  87-1821 


P  87-1822 
P  87-1823 
P  87-1824 
P  87-1825 
P  87-1826 
P  37-1827 
P  87-1828 
P  87-1829 
P  87-1831 
P  87-1832 
P  87-1833 
P  87-1834 
P  87-1835 
P  87-1836 
P  87-1837 
P  87-1838 
P  87-1839 
P  87-1840 
P  87-1841 
P  87-1842 
P  87-1843 
P  87-1844 
P  87-1845 
P  87-1846 
P  87-1847 
P  87-1848 
P  87-1849 
P  87-1850 
P  87-1851 
P  87-1852 
P  87-1853 
P  87-1854 
P  87-1855 
P  87-1856 
P  87-1857 
P  87-1858 
P  87-1859 
P  87-1860 
P  87-1861 
P  87-1862 
P  87-1863 
P  87-1864 
P  87-1866 
P  87-1867 
P  87-1868 
P  87-1869 
P  87-1870 
P  87-1871 
P  87-1873 
P  87-1874 
P  87-1875 
P  87-1876 
P  87-1880 
P  87-1883 
P  87-1884 
P  87-1885 
P  87-1886 
P  87-1887 
P  87-1888 
P  87-1889 
P  87-1890 
P  87-1891 
P  87-1892 
P  87-1895 
P  87-1896 
P  87-1897 
P  87-1898 


P  87-1899 
P  87-1900 
P  87-1901 
P  87-1902 
P  87-1903 
P  87-1904 
P88-0001 
P  88-0002 
P88-0003 
P88-0005 
P88-O00e 
P88-0007 
P88-0008 
P86-0009 
P  88-0010 
P  88-0011 
P  88-0012 
P  88-0013 
P  88-0014 
P  88-0015 
P  88-0016 
P  88-0017 
P88-0018 
P  88-0019 
P  88-0020 
P88-0021 
P  88-0022 
P  88-0023 
P88-0024 
P  88-0025 
P  88-0026 
P  88-0027 
P  88-0028 
P  88-0029 
P  88-0030 
P  88-0031 
P  88-0032 
P  88-0033 
P88-0034 
P  88-0035 
P  88-0036 
P  88-0037 
P  88-0038 
P  88-0039 
P88-0040 
PB&-0041 
P8&-0042 
P  88-0043 
P88-0044 
P  88-0045 
P  88-0046 
P  88-0047 
P88-0048 
P  88-0050 
P  88-0051 
P  88-0052 
P  88-0053 
P  88-0054 
P  88-0055 
P  88-0056 
P  88-0057 
P88-0060 
P  88-0061 
P  88-0062 
P88-0064 
P  88-0065 
P88-0066 


P  88-0067 
P88-0068 
P88-0069 
P  88-0070 
P8ft-0071 
P  88-0072 
P  86-0073 
P  88-0074 
P  88-0075 
P  88-0076 
P88-0077 
P  88-0078 
P88-0080 
P  88-0081 
P88-0082 
P8ft-0084 
P88-0085 
PB8-008e 
P  88-0087 
P88-0088 
P88-0089 
P86-O090 
P8ft-0091 
P88-0092 
P  88-0093 
P88-0094 
P8&-0095 
P88-0096 
P8&-0097 
P88-0098 
P88-0099 
P  88-0100 
P  88-0101 
P  88-0102 
P  88-0103 
P  88-0104 
P  88-0105 
P  88-0106 
P  88-0107 
P  88-0108 
P  88-0109 
P  88-0110 
P  88-0111 
P  88-0112 
P  88-0113 
P  88-0114 
P  88-0115 
P  88-0116 
P  88-0117 
P  88-0118 
P  88-0119 
P  88-0120 
P  88-0121 
P  88-0122 
P  88-0123 
P  88-0124 
P  88-0125 
P  88-0126 
P  88-0128 
P  88-0130 
P  88-0131 
P  88-0133 
P  88-0135 
P  88-0136 
P  88-0137 
P  88-0139 
P  88-0140 


P  88-0141 
P  88-0142 
P88-0143 
P  88-0144 
P  88-0145 
P  88-0146 
P  86-0147 
P  88-0148 
P  86-0149 
P  88-0150 
P  88-0151 
P  88-0152 
P  88-0153 
P  88-0154 
P  88-0155 
P88-0158 
P  88-0159 
P  88-0160 
P  88-0161 
P  88-0162 
P  88-0163 
P  88-0164 
P  88-0165 
P  88-0166 
P  88-0187 
P  86-0168 
P  88-0189 
P  86-0170 
P  88-0171 
P  88-0173 
P  88-0174 
P  88-0175 
P  88-0176 
P  88-0178 
P  88-0184 
P  88-0185 
P  88-0186 
P  88-0188 
P  88-0189 

Y  87-0165 

Y  87-0226 

Y  87-0253 

Y  87-0254 

Y  87-0255 

Y  87-0256 

Y  87-0257 

Y  87-0258 

Y  87-0259 

Y  87-0280 

Y  87-0261 

Y  87-0263 

Y  87-0264 

Y  87-0265 
Yefr-0001 
Y88-0002 
Y88-0003 
Y88-0004 
Y88-0005 
Y88-000e 
Y8»-0007 
Y8fr-0O0A 
Y88-0009 

Y  88-0010 

Y  88-0011 

Y  88-0012 

Y  88-0013 

Y  88-0014 


Y  88-0015 

Y  88-0016 

Y  88-0017 

Y  88-0018 

Y  86-0019 
y  88-0020 

Y  88-0025 

Y  86-0026 

Y  88-0027 

Y  86-0028 

Y  88-0029 

Y  88-0030 

Y  88-0031 

Y  88-0032 

Y  88-0033 

Y  88-0034 

Y  88-0035 

Y  88-0036 

Y  88-0037 

Y  88-0038 

Y  88-0039 

Y  88-0040 

Y  88-0041 

Y  88-0042 

Y  88-0043 
Y88-0044 

Y  86-0045 

Y  86-0046 

Y  88-0047 

Y  88-0048 

Y  88-0049 

Y  88-0050 

Y  88-0051 

Y  88-0052 

Y  88-0053 
Y88-O0S4 

Y  88-0055 

Y  86-0056 

Y  88-0057 

Y  88-0058 

Y  88-0059 

Y  88-0060 

Y  86-0061 
Y88-0063 
Y88-0064 

Y  88-0065 
Y88-0066 

Y  88-0067 
Y88-0068 
Y88-0069 

Y  88-0070 

Y  86-0071 

Y  66-0073 

Y  88-0074 

Y  88-0076 

Y  88-0077 
Y88-0080 

Y  88-0081 
Y68-0082 
Y88-0083 
Y8&-0084 

Y  88-0085 
Y88-0086 

Y  88-0087 
Y88-0088 
Y88-0089 
Y88-0090 


IV.  87  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture 


PMN  No. 


Identity/generic  name 


Dale  of 
commencement 


P  80-0010 
P  63-0471 
P  88-0660 
P  84-0116 
P  86-0056 
P  86-0061 
P  86-0116 
P  86-0235 
P  86-0571 
P  86-0572 


G  Substituted  ketone  pyran „ _ „ i  Sept.  9.  1987. 

G  Metal  salt  of  saccharin „ i  Nov.  24,  1987. 

G  Perfluorinated  fiydrocartwn „ _ _ i  Aug  1.  1983. 

G  Substitutod  aromatic  pofymer - ]  Sept.  14,  1987. 

G  Hydrocartxwi  resin,  hydrogenated Nov.  17,  1987. 

G  Hydrocarbon  resin '  f*Jv.  10,  1986. 

G  Esterified  aromatic  cartXMcytic  acid I  June  24,  1986. 

G  Aromatic  tsocyanate-tarminated  polyether  polymer j  Sept  23,  1987. 

Alkenes  reactkm  products  witfi  2,5-furandK)ne  substituted  alkyl  amines '  Nov.  11,  1987. 

G  Alkenes  reaction  products  witti  furandk>ne  and  sut>stituted  alkyl  amines <  ftov.  13.  1967. 
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IV.  87  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture— Continued 


PMNNo. 


Identity/generic  name 


Dale  of 
commencement 


P86-0638 
P  86-1169 
P  86-1170 
P  86-1218 
P  66-1273 
P8fr-1502 
P  86-1739 
P  87-0060 
P  87-0093 
P  87-0109 
P  87-0125 
P  87-0158 
P  87-0161 
P  87-0236 
P  87-0269 
P  87-0309 
P 87-0328 
P  87-0330 
P  87-0332 
P  87-0334 
P87r0366 
P67-0%8 
P  87-0420 
P  87-0447 
P 67-0477 
P  87-0494 
P 87-0537 
P  87-0538 
P  87-0601 
P  87-0754 
P  87-0939 
P  87-0972 
P  87-1035 
P  87-1061 
P  87-1076 
P  87-1097 
P  87-1126 
P  87-1152 
P  87-1172 
P  87-1178 
P67-1t89 
P.87-1207 
P  87-1243 
P  87-1245 
P  87-1296 
P  87-1305 
P  87-1307 
P  87-1324 
P  87-1325 
P  87-1326 
P  87-1328 
P  87-1329 
P  87-1330 
P  87-1336 
P  87-1341 
P  87-1363 
P  87-1418 
P  87-1419 
P  87-1420 
P  87-1464 
P  87-1456 
P  87-1513 
P  87-1526 
P  87-1563 
P  87-1593 
P  87-1644 
P  87-1646 
P  87-1683 
P  87-1683 

Y  86^0200 

Y  87-0022 

Y  87-0024 
YJ7-0091 

Y  87-0182 

Y  87-0210 

Y  87-0224 

Y  88-0016 


G  Copolyme«3  of  fluorotefin  and  vinyl  ethers - 

G  Polyester  mqdified  epoxy  resin. .. _ _ _ 

6  PolyaiT^/acrylw  copolymer — _ _..;...„. „ :'. 

G  BenzeoedicaibOJcyUc  acid,  substituted - _.......... 

Q  Low  motocuiar  weight  polytMJtadiene  oH  containing  caitooxyl  groups — . ~.i...: 

G  Polyester.*nlde  resin ~ _ .'. 

6  Acrytyt^l^  substituted  benzenepolyolcartxnylic  add  d*ivatiwe 

G  Cumene  derivative i _ - 

G  Aikyterw  dM  alkyl  ether „ „ » : 

G  Parfkioroalkyl  ester „ » 

Series  isomers  of  undetermined  structure - ^ - — - 

4-ethenylpher)Ql  acetate.- .....I.- ; 

G  DiauMitiiled  qMinokne  hydrochloride _..; _. „ - 

6  ChrofnBte,(1-).t)i6((6-chloro-2-hydraxyphenyl)azo-2-naphtaleneolato<2-))-.hydrogen.  compound  with  1-tetradecanamlne<1:1). 

G  Hydrolyzab%  alfcylsilane - 

Benzophenooetatn-cartxnylic  add » - - 

G  Piperidlnyt  triazlne  derivative „ ~ — . — ^ 

Aluniinum,b.....-„ „ - - - v - 

6  Substituted  benzenesulfonamlde - - , 

G  Substitutad  benzenesuHonyl  chloride _ 

Polymer  of  Irichloromethylstlane;  dichlorodimethylsilane;  and  tiichlororphenylsilene 

G  Substituted  triphenodioxazine ~ 

G  AHcyt  amine  potyether „ _ 

G  Perfluoroelastomer 

G  Aliphatic  polyester. „ - : - 

G  Isocyanate  modified  alkyd  resin - 

Pdymeriied  cashew  nutshell  liquid -..- 

do -_ -...:.- - 

G  Aromatic  pdyreeric  polyester — 

G  Modified  polyacryiate  polymer — — _ 

G  Organofunctiortal  polysiloxane.. 


G  Watertoome  urethane-acrylic  copolymer 

G  Aromatic  sulfonate  polymer  salt „ 

G  Zirconium  (44)  alkanoiamirM  polyoi  complex 

Poiyetheratgnide  based  on  nylon  6-monomers 

G  OiaHiyl  dimethyl  amine  graft  copolymer  with  ethoxylated  cellulose.. 

1,1'.ethytene-2^  bipyhdyllum  dibromide « -... 

G  Organopolysiloxane  containing  epoxy  group _... 

G  AcetyMazine... 

G  Modified  Organopolysiloxane.. - . 

G  Benzenesutfonic  add,  alkyd  derivation- „ 

G  Sulfur/oiefln  adduct „ 

Ethanol,2-Phenoxy,  formate „... 

G  Benzene  sulfonic  add,  alkyl  derivatives,  cak^ium  salts 

G  Alkoxyislane . 


G  Crosslinlied  ethylene  interpolymer _ 

G  Epoxy  akyl  dk)i 

G  Blcydic  tertiary  ak»hol 

G  Bk:yciic  olefin . _ , 

G  TrkiycMc  epoxkfe _ - 

G  Bc^lK  ketone 

G  Nitroaromatic  alkanok:  add,  derivative 

G  1,4  Benzenedwarbonyl  dk:hkxoride  polymer  with  bis(4-phenoxyphenyl  methanole)  and  substituted  benzene . 

G  Styrenated  copolymer  alkyd  resin _ _ 

G  Divalem  metal  salt  of  an  add _ 

G  Metai  alkyl  compounds 

G  Acetate  of  modified  fatty  add  polyamine  corHlensate „ _ » 

G  Propoxylated  formaklehyde  resin. ..._ 

GCyanoacrylate  ester  polymer  .„ „ _ 

Turperrtine  oU,  reactwn  products  with  phenol- - 

G  Polyalfcoxylated  quaternary  ammonium  compound 

Olefin  terminated  polythtoether  polymer „ 

Mercaptaiv  terminated  potythnettter  polymer -. 

G  Mixed  nMtal  oxkle  compound... 

Q  Potassium  afcoholates - „ — _ - 

G  Aiyl  alkylarylpotyamide  resin — „ „ ™ _ 

G  Aiyl  alkylpolyamide  resin 

G  Oil  modified  high  sofids  aHphatk:  urethane „ 

G  Acryfk:  terpotymer „ 

G  Acrytw  pofymer „ „ _ 

G  Polyester  resin  of  aryl  of  dKartMxylic  adds  and  alkane  dk)(s - 

G  Polyacryiate.. 


Dlphenylinethai)e-4,4-ditsocyanate,  polymer  with  1,3-butanediol  and  (dimettfyt  polysltoxane,  6-hydroxy-4-oxahenyl  termiflated)  and 
(hexanedioic  add  polymer  with  l,4-butad)ertedk>l  and  l,6-hexanedk>i). 

G  Styrene,  acrytk:  polyrner _ _ 

G  GhJtark:  adipk^  and  terephthalic  polyesters  with  neopentyl  glycol  ethylene  glycol,  and  isodecanol 

G  Alkyd  resin 

G  Substituted  aryl  dicartjoxylic  acid/dtol  polymer _ 


July  16,  1986. 
Apr.  23,  1987. 
Apr.  3.  1987. 
Sept  19.  1987. 
SepL  12. 1967 
Apr.  8.  1987. 
Dec.  11.  1967. 
Feb.  25, 1987. 
July  27, 1987. 
Jan.  22,  1987. 
Jan.  26,  1987. 
Aug.  17, 1987. 
Apr.  1. 1987. 
June  19.  1987. 
Oct.  23. 1987. 
Aug.  27.  1987. 
Dec.  8,  1987. 
Oct  5,  1987. 
Sept  18, 1987. 

Do. 
Nov.  14.  1987. 
Sept.  9.  1967. 
Nov.  22.  1987. 
t4ov.  4.  1987. 
Oct  5,  1987. 
Aug.  6,  1967. 
June  2,  1987. 

Do. 
May  8, 1987. 
Nov.  30,  1987. 
Sept  9. 1087. 
Sept  10,  1987. 
Sept  9,  1987. 
Sept  3, 1987. 
Nov.  12, 1987. 
Sept.  9,  1987. 
Dec  10, 1987. 
Oct  2,  1987. 
Sept.  4, 1987. 
Sept.  8. 1987. 
Sept  25. 1987. 
Sept.  28. 1987. 
Nov.  19,  1987. 
Sept  25. 1987. 
Sept  9.  1987. 
Sept  23,  1987. 
Nov.  23,  1987. 
Oct.  2,  1987. 

Do. 

Do. 

Do. 
Nov.  18.  1987. 
Sept.  25,  1987. 
Sept  27,  1987. 
Nov.  13,  1987. 
Nov.  30.  1987. 
Nov.  23.  1987. 

Do. 
Oa  13.  1987. 
Nov.  30,  1987. 

Do. 
Nov.  5,  1987. 
Nov.  25,  1987. 
Dec.  6,  1987. 
Nov.  16,  1987. 
Dec.  2. 1987. 
Dec.  4.  1987. 
Nw.  29,  1987. 
Nov.  30.  1987. 
Nov.  24.  1987. 
Apr.  22,  1987. 
Sept  1,  1987. 
Mat.  10,  1987. 

July  23,  1987. 
Sept.  19,  1987. 
Sept  11,  1987. 
Nov.  5,  1987. 
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V.  129  Premanufacture  Notices  for 
Which  the  Period  Has  Been  Sus- 
pended 


PMN  No. 

P  87-1456 
P  87-1464 
P  87-1465 
P  87-1468 
P  87-1471 
P  87-1484 
P  87-1499 
P  87-1531 
P  87-1541 
P  87-1542 
P  87-1546 
P  87-1547 
P  87-1548 
P  87-1549 
P  87-1553 
P  87-1555 
P  87-1565 


P  85-0901 
P  86-1078 
P  87-0758 
P  87-0963 
P  87-1028 
P  87-1041 
P  87-1104 
P  87-1123 
P  87-1212 
P  87-1213 
P  87-1226 
P  87-1227 
P  87-1386 
P  87-1438 
P  87-1437 
P  87-1440 
P  87-1441 


P  87-1574 
P  87-1628 
P  87-1636 
P  87-1657 
P  87-1673 
P  87-1676 
P  87-1877 
P  87-1879 
P  87-1680 
P  87-1710 
P  87-1711 
P  87-1712 
P  87-1714 
P  87-1716 
P  87-1718 
P  87-1719 
P  87-1720 
P  87-1721 
P  87-1723 
P  87-1724 
P  87-1725 
P  87-1726 
P  87-1727 
P  87-1728 
P  87-1729 


P  87-1731 
P  87-1733 
P  87-1734 
P  87-1740 
P  87-1741 
P  87-1742 
P  87-1743 
P  87-1746 
P  87-1760 
P  87-1769 
P  87-1770 
P  87-1784 
P  87-1785 
P  87-1813 
P  87-1814 
P  87-1830 
P  87-1831 
P  87-1832 
P  87-1865 
P  87-1877 
P  87-1878 
P  87-1879 
P  87-1881 
P  87-1882 
P  87-1884 


P  87-1893 
P  87-1894 
P  87-1900 
P  88-0049 
P8&-0058 

P88-ooeo 

P88-0063 
P88-0083 
P  88-0132 
P  88-0172 
P  88-0177 
P  88-0180 
P  88-0195 
P  88-0267 
P8ft-0280 
P  88-0345 
P  88-0352 
P  88-0372 
P  88-0441 

Y  87-0254 

Y  87-0264 

Y  87-0265 
Y8ft-0003 


Y88-0006 

Y  88-0007 

Y  88-0008 

Y  88-0009 

Y  88-0012 

Y  88-0013 

Y  88-0015 

Y  88-0031 

Y  88-0033 

Y  88-0042 

Y  88-0043 

Y  88-0044 

Y  88-0047 

Y  88-0072 

Y  88-0073 

Y  88-0075 

Y  88-0076 

Y  88-0077 

Y  88-0078 

Y  88-0079 
Y88-0091 

Y  88-0092 


[FR  Doc.  88-17340  Filed  9-1-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

RecomtHnant  DNA  Advisory 
Committee;  Meeting 

F*ur8uant  to  Pub.  L  92-463,  notice  is 
iiereby  given  of  a  meeting  of  tlie 
Recombinant  DNA  Advisory  Committee 
at  tlie  National  Institutes  of  i^ealth, 
Building  3lC,  Conference  Room  6,  9000 
Roclcville  Pike,  Bethesda,  Maryland 
20892,  on  October  3, 1988,  from 
approximately  9  a.m.  to  adjournment  at 
approximately  5  p.m.  This  meeting  will 
be  open  to  the  public  to  discuss: 

Ainendment  of  Guidelines; 

Proposed  major  actions; 

Human  gene  therapy  protocol; 

Other  matters  to  be  considered  by  the 
Committee. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Members  of 
the  pubhc  wishing  to  speak  at  the 
meeting  may  be  given  such  an 
opportunity  at  the  discretion  of  the 
Chair. 

Dr.  William  J.  Gartland,  Executive 
Secretary,  Recombinant  DNA  Advisory 
Committee,  National  Institutes  of 
Health,  12441  Parklawn  Drive,  Suite  58, 
Rockville,  Maryland  20852,  telephone 
(301)  77Q-0131,  will  provide  materials  to 
be  discussed  at  the  meeting,  rosters  of 
committee  members,  and  substantive 
program  information.  A  aumraacjpof  the 
meeting  will  be  avaihble  at » la<er  diBte. 

OMB's  "Mnoriatnqt  Infomation 
RequiremmiB'^iM'  F»^nl  Assistance  Projrva 
Announcements"  (45  FR  39592}  requires  a 
statement  concerning  the  official  govemmeBt 
programs  contained  in  the  Catalog  ofFedeiat 
Domestic  Assistance.  Normally  NIH  lists  in 
its  announcements  the  number  and  title  of 
affected  individual  progruat-ln  thftgyiidMca 
of  the  publia  Because  the  guidance  in  this 
nw^ce- covers  not  only  vu'nially  eveiy  Niri 
program,  but  alsaessflBtiaUy  evuy  Fadeial 
research  program  in  which  TJSA  recombinant 
nraiecik  tacliiai^uas  couU  ke  aacd.  it  ha& 
been  determined  to  be  not  cost  effective  or  in 
the  public  intareat  ts  aMwnpt  to  Ret  Aese 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition,  NIH 
could  not  be  certain  that  every  Federal 
program  would  be  included  as  many  Federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

Dated:  August  23, 1988. 
Betty ).  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  88-19869  Filed  9-1-68;  8:45  am] 
BflJJNO  CODE  4140-01-M 


RecombtnatONA  Research; 
;  Under  Quid 


agency:  National  Institutes  of  Hiaotlh, 
PHS,  DHHS. 

ACTION:  Notice  of  proposed  actions 
under  NIH  Guidelines  for  Reseaiek 
Involving  Recombinant  DNA  Mntimlffii. 

SUMMARY:  This  notice  sets  fortk 
proposed  actions  to  be  taken  un^M  (h* 
National  Institutes  of  Health  (NIH) 
Guidelines  for  Research  Involviag 
Recombinant  DNA  Molecules. 
Interested  parties  are  invited  to  submit 
conunents  concerning  these  prop— Is. 
These  proposals  vriW  be  considered  bji' 
the  Recombinant  DNA  Advisory 
Conunittee  (RAC)  at  its  meeting  or 
October  3, 1988.  After  conaidtoraliiM  of 
these  proposals  and  comamts  by  the 
RAC,  the  Director  of  the  National 
Institutes  of  Health  will  issue  a  drasifls 
on  these  proposals  in  accocd  with  ^ 
NIH  Guidelines. 

DATE:  Comments  received  by  Stptembcr 
23, 1988,  will  be  reproduced  and 
distributed  to  the  RAC  for  consk 
at  its  October  3, 1988,  meeting. 

APOHEes;  Writteit  comments  and 
recommendatioQA  should  be  suk 
to  tkft  Diraclov.  Office  of  Recor 
DNA  Activities,  12441  Parklawn  Drive, 
Suite  58,  Rockville.  MD  20852.  All 
comments  received  in  timely  response  to 
this  notice  will  be  considered  aaii  will 
be  aweifebte-fQr  public  in8pectiaBiBiJk» 
above  o^e  on  weekdays  between  tike 
bean  •£  8;3a  ajo.  and  5:00  p.m. 

rowFtuwHew  information  contact: 

Back^ound  dominentation  and 
additieaat  isiMRution  can  be  ohtsinedi 
from  the  Office  of  Recombinant  DNA 
Activities,  12441  Parklawn  Drive,  Seite 
5a.f)Dckvilte.Muyland  20852,  (301)  770- 
0131. 

SUPPLEMENTARY  INFORMATION:  The  tSU 

win  consider  the  following  actiona 
andn  the  NRi  Guidelines  for  Rascvch 
Involving  Recombinant  DNA  Mafecules: 

I.  Proposed  Amnnriment  of  SectisB  l-C 

Section  I-C  of  the  NIH  Guidefties; 
currently  reads  as  follows: 

I-C  General  Applicability 

The  Guidelines  are  applicable  to  att 
recombinant  DNA  research  within  tk*-Ddtedl 
States  or  its  territories  which  is  cond\Mli4at 
or  sponsored  by  an  institution  that  recaNea 
any  support  for  recombinant  DNA  raotaRh 
from  the  National  bistitutes  of  Heallik(NIH> 
This  includes  research  performed  bgr  the  NIH 
directly. 

An  individual  receiving  support  for 
research  involving  recombinant  DNA  must  l>e 
associated  with  or  sponsored  by  an 
institution  that  can  and  does  as8um»  Ilk* 
responsibilities  assigned  in  these  Guidelines. 


The  Guidelines  are  also  applicable  to 
pniects  done  abroad  if  they  are  supported  by 
NW  funds.  If  the  host  country,  however,  has 
Mtablished  rules  for  the  conduct  of 
EMombinant  DNA  projects,  then  a  certificate 
•C  compliance  with  those  rules  may  be 
safemitted  to  NIH  in  lieu  of  compliance  with 
Mm  NIH  Guidelines.  The  NIH  reserves  the 
Bght '°  withhold  funding  if  the  safety 
pnctices  to  be  employed  abroad  are  not 
naMoaWy  consistent  with  the  NIH 
Gaidifiaes. 

fai  a  letter  dated  January  9, 1987,  Mr. 
Edfward  Lee  Rogers,  Counsel  for  the 
Fbnndation  on  Economic  Trends,  and 
kir.  Jeremy  Rifkin,  Foundation  on 
Economic  Trends,  Washington,  DC, 
pcepesed  that  the  following  text  be 
iasetled  after  the  first  sentence  of  the 
tihird  paragraph  of  Section  I-C: 

For  purposes  of  the  preceding  sentence,  the 
tam  "project"  includes  any  research  or 
development  of  the  recombinat  organism  or 
oAer  product  or  process  in  question, 
including  all  such  work  that  is  reasonably 
Sotseeable  when  the  NIH  support  is  received. 
MH  support  includes  both  money  grants  and 
a>9  tyP^  of  in-kind  support,  including 
saaearch  conducted  directly  by  NIH,  supplies, 
shipment,  the  use  of  facilities,  and  biological 
raoearch  materials.  NLH  support  has  been 
fJKten  where  the  source  of  funds  or  in-kind 
■apport  is,  directly  or  indirectly,  the  NIH. 

This  proposed  amendment  of  Section 
I-C  was  initially  published  for  comment 
in  the  Federal  Register  of  March  11, 1987 
(52  FR  7525),  prior  to  a  scheduled  RAC 
aaeetiBt  on  June  15, 1987.  The  June  15, 
MV,  aecting  was  postponed  and 
reschedkied  on  September  21, 1987. 
Accordingly,  this  proposed  amendment 
was  pubhshed  again  for  comment  in  the 
FMeral  Register  of  August  11. 1987  (52 
Ffk  29800). 

After  extensive  discussion  at  its 
HMeting  on  September  21, 1987,  the  RAC 
voted  to  establish  a  working  group  to 
aiake  recommendations  regarding 
istemational  projects  and  to  report  back 
to  the  full  RAC. 

A  Working  Group  on  International 
Pn^ects  met  at  the  NIH  on  February  1, 
TStB.  After  extensive  discussion,  the 
working  group  voted  seven  in  favor, 
■me  ep^Dsed,  and  no  abstentions  that 
tfae  fiaHewing  proposed  revision  of  the 
test  paragraph  of  Section  I-C  be 
paAilished  for  comment: 

The  NIH  Guidelines  are  also  applicable:  (1) 
t«  projects  done  abroad  if  they  are  supported 
by  NIH  funds  or  (2)  to  research  done  abroad 
i£  it  involves  deliberate  release  into  the 
eaaironment  or  testing  in  humans  of 
naaterials  containing  recombinant  DNA 
otBvelopad  with  NIH  funds  and  the  research 
ia  •  diiaet  extension  of  the  development 
process.  M  the  host  country,  however,  has 
wtatettahad  rules  for  the  conduct  of 
MMMnbiiiant  DNA  projects  then  a  written 
assurance  of  compliance  with  those  rules 
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may  be  submitted  to  NIH  in  lieu  of 
compliance  with  the  NIH  Guidelines. 
Alternatively,  if  the  host  country  does  not 
have  such  rules,  written  acceptance  by  an 
appropriate  government  office  of  the  host 
country  is  necessary  in  lieu  of  compliance 
with  the  NIH  Guidelines.  The  NIH  reserves 
the  right  to  withhold  funding  if  the  safety 
practices  to  be  employed  abroad  are  not 
reasonably  consistent  with  the  NIH 
Guidehnes. 

After  extensive  discussion  of  this 
proposed  amendment  of  Section  I-C  and 
attempts  to  draft  revised  language,  the 
RAC  recommended  that  the  many  issues 
raised  be  referred  back  to  another 
working  group  for  further  consideration. 

A  Working  Group  on  International 
Projects  met  at  the  NIH  on  August  15, 
1988.  After  extensive  discussion,  the 
working  group  recommended  that  the 
following  proposed  revision  of  the  last 
paragraph  of  Section  I-C  be  published 
for  comment; 

The  NIH  Guidelines  are  also  applicable  to 
recombinant  DNA  projects  done  abroad; 

1.  if  they  are  supported  by  NIH  funds;  or 

2.  if  they  involve  deliberate  release  into  the 
environment  or  testing  in  humans  of 
materials  containing  recombinant  DNA 
developed  with  NIH  funds,  and  if  the 
institution  that  developed  those  materials 
sponsors  or  participates  in  those  projects. 
Participation  includes  research  collaboration 
or  contractual  agreements,  but  not  mere 
provision  of  research  materials. 

If  the  host  country  has  established  rules  for 
the  conduct  of  recombinant  DNA  projects, 


then  the  project  must  be  in  compliance  with 
those  rules.  If  the  host  country  does  not  have 
such  rules,  the  proposed  project  must  be 
reviewed  by  an  NIH  approved  IBC  or 
equivalent  review  body  and  accepted  in 
writing  by  an  appropriate  national 
governmental  authority.  The  safety  practices 
to  be  employed  abroad  must  be  reasonably 
consistent  with  the  NIH  Guidelines. 

II.  Human  Gene  Transfer  Protocol 

The  RAC  will  consider  a  human  gene 
transfer  protocol  submitted  by  Drs. 
Steven  A.  Rosenberg,  R.  Michael  Blaese, 
and  W.  French  Anderson  of  the  National 
Institutes  of  Health  to  mark  tumor 
infiltrating  lymphocytes  (TIL)  and  to 
study  their  distribution  and  survival  in 
the  body.  The  proposal  was  initially 
reviewed  by  the  RAC  Human  Gene 
Therapy  Subcommittee  at  a  meeting  on 
July  29, 1988. 

III.  Proposed  Amendment  of  Section  I-B 

Dr.  Anne  Vidaver  of  the  University  of 
Nebraska  and  a  member  of  the  RAC  has 
proposed  that  the  following  paragraph 
regarding  transposons  be  added  to 
Section  I-B,  Definition  of  Recombinant 
DNA  Molecules; 

Unmodified  transposons  (wild-type)  that 
become  inserted  into  a  genome,  even  if 
carried  by  a  recombinant  vector  or  plasmid, 
are  not  subject  to  these  guidelines.  For 
example,  it  is  common  to  use  vectors  that 
either  are  naturally  unstable  (suicide  vector) 
in  a  desired  host  or  that  can  be  rendered 


unstable  by  manipulating  physiological 
conditions.  In  the  process  of  suicide  (inability 
of  the  vector  to  replicate),  transposon 
transfer  may  occur.  This  process  is  not 
considered  recombinant  DNA. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance  Program 
Announcements"  (45  FR  39592)  requires  a 
statement  concemmg  the  official  government 
programs  contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists  in 
its  announcements  the  number  and  title  of 
affected  individual  programs  for  the  guidance 
of  the  public.  Because  the  guidance  in  this 
notice  covers  not  only  virtually  every  NIH 
program  but  also  essentially  every  Federal 
research  program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  to  be  not  cost  effective  or  in 
the  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition,  NIH 
could  not  be  certain  that  every  Federal 
program  would  be  included  as  many  Federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

Dated:  August  30, 1988. 
James  C.  Hill, 

Acting  Director.  National  Institute  of  Allergy 

and  Infectious  Diseases. 

[FR  Doc.  88-20047  Filed  9-1-88;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

ApprentiCMhip  2000,  Summary  of 
Comments 

AQENCY:  Employment  and  Training 

Administration,  Labor. 

ACnON:  Notice:  summary  of  comments. 

summary:  The  Department  of  Labor's 
Employment  and  Training 
Administration  is  conducting  a 
comprehensive  review  of  die 
apprenticeship  concept  to  determine  its 
role  in  meeting  America's  future  needs 
for  skilled  woricers.  A  major  component 
of  this  review  is  a  public  dialogue.  The 
Employment  and  Training 
Administration  has  requested  and 
received  comment  on  five  issues 
surrounding  the  apprenticeship  review. 
Following  is  a  report  containing  a 
summary  and  analysis  of  written 
comment  and  public  testimony  received 
in  response  to  the  request  for  public 
input. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  D.  Van  Erden,  Director.  Bureau  of 
Apprenticeship  and  Training,  Office  of 
Job  Training  Programs,  Employment  and 
Training  Administration.  Telephone: 
(202)  535-0540  (this  is  not  a  toll-free 
number). 

Signed  at  Washington.  DC.  this  29th  day  of 
August  1988. 
Roberts  T.  Jones. 

Acting  Assistant  Secretary  of  Labor  for 
Employment  and  Training. 

Apprenticeship  2000— Report  of  Public 
Comments 

Background 

In  December  1987,  the  Department  of 
Labor  launched  the  Apprenticeship  2000 
initiative  with  the  publication  of  an 
issue  paper  in  the  Federal  Register,  52 
FR  45904  (December  2, 1987).  The 
purpose  of  this  initiative  is  to  review  the 
apprenticeship  concept  to  determine  its 
future  role  in  meeting  America's  needs 
for  a  skilled  work  force. 

The  basic  premise  of  the  initiative  is 
that  scrutiny  should  be  given  to  the 
apprenticeship  concept  of  structured  on- 
the-job  training  combined  with  related 
classroom  instruction,  and  serious 
consideration  given  to  increasing  the 
role  of  apprenticeship  in  preparing 
workers  for  skilled  jobs.  This  is  a 
concept  which  holds  potential  for 
meeting  both  the  needs  of  employers  in 
industries  facing  skill  shortages  as  well 
as  the  needs  of  targeted  populations, 
such  as  workers  who  may  periodically 
require  retraining  or  upgrading. 


dislocated  workers,  or  the  at  risk  youth 
population. 

"The  outcome  of  the  review  will  be  a 
comprehensive  report  of  findings  and 
recommendations  to  be  implemented 
over  the  next  several  years.  These 
recommendations  may  result  in 
administrative,  regulatory,  and  possibly, 
legislative  changes. 

The  apprenticeship  review  combines  a 
public  dialogue  with  a  research  program 
that  includes  both  short  and  longer  term 
research  projects.  The  public  dialogue 
began  with  the  publication  of  the  issue 
paper  that  identified  five  issues 
surrounding  the  review  and  possible 
expansion  of  the  apprenticeship  concept 
and  invited  public  comment.  These  five 
issues  are: 

•  Should/can  the  apprenticeship 
concept  be  broadened  to  all  industries? 

•  What  should  be  the  limitations  or 
parameters,  in  terms  of  occupations,  of 
an  expanded  apprenticeship  effort? 

•  What  should  be  the  delivery  system 
for  an  expanded  apprenticeship  system? 

•  What  should  be  the  role  of 
government  in  an  expanded 
apprenticeship  program? 

•  How  can  apprenticeship  be  more 
effectively  linked  to  the  education 
system? 

Publication  of  the  issue  paper  was 
followed  by  three  public  meetings  held 
in  February  in  San  Francisco,  Chicago, 
and  Washington,  DC.  The  meetings 
were  announced  in  the  Federal  Register, 
53  FR  961  (January  14, 1988),  and  Uie 
pubhc  was  invited  to  attend  and  testify 
on  these  issues. 

Analytical  Approach 

As  of  July  1,  there  were  310 
respondents  to  the  Apprenticeship  2000 
issue  paper.  The  analysis  which  follows 
was  undertaken  to  arrive  at  a  general 
understanding  of  how  these  respondents 
viewed  the  five  issues  and  to  gather  a 
sense  of  their  opinions  on  related 
concerns. 

Persons  interested  in  commenting  had 
the  opportunity  to  do  so  by  letter  or  in 
person  at  one  of  the  public  meetings. 
Some  did  both,  and  their  comments 
were  treated  as  one  submission. 

Several  organizations  or  associations 
were  represented,  at  different  meetings 
or  by  letter,  by  more  than  one 
individual.  The  general  rule  in  this 
analysis  was  to  treat  such  comments  as 
separate  submissions. 

For  purposes  of  this  analysis,  each 
submission  was  assigned  to  a 
respondent  category  to  indicate  what 
major  interest  was  being  represented. 
The  major  respondent  groups  were: 
Business  and  Industry;  Labor  Unions; 
Joint  Apprenticeship  and  Training 
Committees;  Government,  including 


Federal.  State  and  local,  except 
education;  Education,  including 
governmental  education  agencies;  and 
Public/Special  Interest  Groups. 

The  assignment  of  respondents  to  a 
particular  group  was  based  primarily  on 
the  letterhead  for  written  responses  and, 
for  the  puUic  meetings,  on  how 
respondents  identified  themselves. 
Respondents  who  identifled  themselves 
in  several  ways,  e.g.,  as  an  employer 
and  a  representative  of  an  association, 
were  assigned  to  a  category  based  upon 
the  reviewer's  judgment  of  the  strength 
of  the  identification  with  one  group  or 
another. 

The  responses  were  reviewed  against 
the  five  basic  issues.  Each  of  the  five 
issues  was  assigned  key  words  which 
were  used  to  match  the  responses  to  the 
issues.  For  example,  Issue  1  was  tracked 
by  the  key  words  "expand,"  "study," 
"limited  expansion,"  "do  not  expand," 
and  "no  response."  Key  words  were  also 
assigned  to  each  of  the  other  four  issues. 
The  key  words  used  in  this  analysis  are 
listed  in  Appendix  A.  Additional 
specific  suggestions  made  by 
respondents  and  other  significant 
comments  relating  to  the  issues  were 
also  captured  and  incorporated  into  the 
analysis. 

The  key  words  were  not,  for  the  most 
part  mutually  exclusive.  A  respondent, 
in  voicing  an  opinion  or  suggesting  one 
approach,  did  not  necessarily  reject  the 
opinions  or  alternatives  represented  by 
other  key  words.  Many  respondents 
included  the  thoughts  embodied  in 
several  key  words  in  their  opinions; 
each  was  separately  recorded, 
producing  more  total  opinions  than  total 
respondents.  Because  respondents 
frequently  had  several  opinions  or 
suggestions  on  a  given  issue,  most  of  the 
analysis  and  most  of  the  accompanying 
charts  use  opinions,  and  not 
respondents,  as  the  basis  for  analysis. 
However,  in  some  cases,  it  was  both 
desirable  and  possible  to  report  on  the 
percent  of  respondents  who  addressed  a 
particular  issue.  The  narrative  and  the 
charts  indicate  whether  the  base  is 
respondents  or  opinions. 

Not  all  of  the  310  respondents 
addressed  each  of  the  Hve  issues.  In 
these  cases,  a  "No  Response"  code  was 
used.  The  "No  Response"  codes  were 
backed  out  of  the  equation  so  that  the 
analysis  would  show  opinions  as  a 
percent  of  those  respondents  who 
specifically  addressed  an  issue. 

Many  people  responded  quite  broadly 
to  some  or  all  of  the  issues,  or 
responded  only  indirecUy.  Thus,  the 
analysis  of  the  opinions  cannot  be  a 
precise  count,  but  is  instead  an 


indication  of  the  relative  frequency  of 
the  views  expressed  by  respondents. 
The  comments  were  reviewed  and 
coded  by  a  review  team  of  several  staff 
from  the  Bureau  of  Apprenticeship  and 
Training  yvho  among  them  possess  a  mix 
of  experience  with  apprenticeship 
programs  and  other  employment  and 
training  programs.  Initially,  a  sample  of 
letters  and  testimony  was  read  anid 
coded  independently  by  each  member  of 
the  team.  The  key  words  that  each  used 
to  track  opinions  were  compared  and 
discussed  by  the  review  team  to  make 
sure  that  each  member  conducted  the 
review  from  the  same  understanding  of 
the  key  words.  This  procedure  was 
undertaken  to  produce  as  consistent  and 
objective  a  review  as  possible. 
Respondents 

Figure  1  shows  the  number  of 
respondents  in  each  of  the  six 
respondent  groups  and  provides  a 
graphic  illustration  of  the  distribution  of 
the  310  respondents  among  the  groups. 
Figure  i  shows  the  percentage  of  total 
respondents  represented  by  each  of 
these  categories. 
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Business  and  Industry 

Sixty-six  respondents  are  included  in 
the  Business  and  Industry  Group. 
Respondents  in  this  category  include 
both  individual  employers  and 
associations  representing  groups  of 
employers. 

Thirty-eight  percent  of  the 
respondents  in  this  group  represented 
associations  while  the  remaining  62 
percent  were  from  individual  employers, 
ranging  from  small  firms  to  large 
corporations.  In  addition  to  the 
construction  and  building  trades 
industry,  the  traditional  apprenticeship 
core,  there  was  substantial  response 
from  employers  and  associations  in 
fields  other  than  the  construction 
industry.  Employers  and  associations  in 
these  other  industries  such  as 
transportation,  manufacturing,  printing 
and  utilities  accounted  for  60  percent  of 
the  total  respondents  in  this  group. 

The  range  of  respondents  in  the 
Business  and  Industry  Group  is  broad, 
and  together  they  represent  a  variety  of 
interests  in  the  private  sector.  Individual 
employers  ranged  in  size  from  small 
local  firms  employing  less  than  50 
persons  to  large  national  and 
multinational  corporations  employing 
many  thousands  of  workers. 

Respondents  in  the  association 
subgroup  included  national  associations, 
regional  or  statewide  divisions  or 
a^iliates  of  national  associations,  and 
local  associations.  Several  associations 
each  represented  well  over  3,000 
employers  while  two  of  the  larger 
associations  represented  33.000  and 
135.000  employers. 

Labor  Unions 

Thirty-five  respondents  are  included 
in  the  Labor  Union  Group.  Respondents 
in  this  category  include  both 
international  unions  and  local  unions. 
About  71  percent  of  the  responses  came 
from  international  and  local  unions 
representing  the  construction  industry, 
and  the  remaining  29  percent  came  from 


international  and  local  unions  outside 
the  construction  industry. 

The  largest  subgroup  of  respondents 
in  this  category  came  from  the  local 
unions  in  the  building  and  construction 
trades.  Over  half  of  the  respondents 
came  from  this  subgroup,  covering  13 
different  States  and  the  District  of 
Columbia.  The  international  unions  that 
responded  represented,  collectively, 
over  6,600  locals  and  5.660,000  members. 

Joint  Apprenticeship  and  Training 
Committees 

Fifty-three  respondents  are  included 
in  the  Joint  Apprenticeship  and  Training 
Committee  (JATC)  Group.  A  JATC  is  a 
labor  management  committee  that 
administers  an  apprenticeship  program 
for  an  employer  or  group  of  employers. 
It  is  composed  of  an  equal  number  of 
representatives  of  the  employer(s)  and 
of  the  employees  represented  by  a  bona 
fide  collective  bargaining  agentfs]. 

The  53  JATCs  which  responded  came 
from  14  States  plus  the  District  of 
Columbia.  However,  two  States 
accounted  for  over  half  of  the  responses 
received  in  this  category — Illinois,  with 
about  30  percent  and  California,  with 
almost  21  percent  Also,  the  responses  in 
this  category  were  dominated  by  JATCs 
representing  the  construction  industry — 
particularly  for  occupations  such  as 
electrician,  sheet  metal  worker,  plumber, 
pipefitter,  operating  engineer, 
ironworker,  painter  and  carpenter. 

Government 

Sixty-five  respondents  are  included  in 
the  Government  Group.  Government 
agencies  representing  "education"  were 
excluded  from  this  group  because  the 
Education  Group  includes  both  public 
and  private  education  institutions. 

Seventy-five  percent  of  the  responses 
came  from  State  governments 
representing  31  States  plus  Puerto  Rico. 
While  most  of  the  responses  received 
from  State  governments  came  from  the 
ofiices  of  the  State  Labor  Commissioner 
or  the  State  Secretary  of  Labor,  other 
State  interests  were  included  among  the 


respondents,  including  corrections, 
health,  transportation,  human  services, 
and  economic  development. 

At  the  Federal  level,  responses  were 
received  from  other  components  within 
the  Department  of  Labor  such  as  the 
Women's  Bureau  and  the  Employment 
Standards  Administration,  and  from 
other  agencies  such  as  the  Department 
of  the  Navy,  the  U.S.  Army  Continuing 
Education  System  and  the  Veterans 
Administration. 

Education 

Fifty-three  respondents  are  included 
in  the  Education  Group.  Over  half  of  the 
responses  were  received  from  public 
educational  institutions  which  included 
15  responses  from  institutions  of  higher 
learning.  Of  the  remaining  respondents, 
most  were  from  State  and  local 
educational  agencies.  State  Departments 
of  Education  and  local  Boards  of 
Education. 

Public/Special  Interest  Group 

Thirty-eight  respondents  are  included 
in  the  Public/Special  Interest  Group. 
Associations  representing  special 
interest  groups  accounted  for  60  percent 
of  the  responses  received  in  this 
category.  A  diverse  range  of  interests 
was  represented  by  respondents  in  this 
subgroup  including  the  elderly,  retired 
persons,  women,  nurses,  and  children.  It 
should  be  noted  that  one  association 
boasts  a  membership  of  24.000,000 
people.  Other  respondents  in  this  group 
were  individuals. 

Analysis  of  Opinions 

Issue  #1:  Should/Can  the 
Apprenticeship  Concept  Be  Broadened 
to  All  Industries? 

A  large  percentage  of  respondents  (79 
percent)  addressed  this  basic  issue,  and 
they  expressed  255  opinions  on 
broadening  the  apprenticeship  concept. 
Figure  3  shows  that  the  great  majority  of 
the  opinions  were  favorable  to 
expansion. 
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Of  these  255  opinions,  94  percent 
believed  that  the  apprenticeship  concept 
could  or  should  be  expanded  to 
additional  occupations  or  to  additional 
industries.  Those  who  were  in  favor  of 
expansion  were  counted  in  three 
categories:  "expand",  "limit",  and 
"study".  Although  the  line  between 
"expand"  and  "limit"  was  often  difficult 
to  discern,  it  was  possible  to  draw  some 
broad  distinctions.  Thus,  70  percent  of 
the  opinions  endorsed  expansion 
without  significant  qualifiers;  17  percent 
supported  expansion,  but  with 
limitations;  and  7  percent  were 
supportive  but  thought  that  additional 
study  was  needed  to  define  suitable 
industries. 

Of  those  who  would  limit  expansion, 
some  suggested  limiting  expansion  to 
specific  industries.  Among  the  industries 
suggested  were  banking  and  insurance, 
trucking,  petrochemical,  service,  high 
tech  and  electronics,  Federal  agencies, 
and  health  care. 


However,  many,  if  not  most  of  those 
who  would  limit  expansion  by  industry, 
did  not  necessarily  intend  to  exclude  all 
others  but  were  simply  suggesting 
industries  they  believed  suitable  for 
apprenticeship.  It  is  important  to  note 
that  many  respondents  answered  this 
question  on  industry  expansion  in  terms 
of  occupations  (e.g.,  the  concept  is 
adaptable  to  most  high  skill 
occupations,  or  expansion  should  be 
limited  to  those  industries  which  require 
substantial  training). 

For  others  who  favor  limits,  the 
limitations  were  more  generally  stated. 
In  this  category,  a  few  believed  that 
expansion  should  only  be  to  industries 
willing  to  commit  funds  to  the  endeavor, 
and  a  few  would  expand  to  those 
Industries  important  to  the  nation's 
security  or  to  its  competitive  position  in 
the  world  economy.  For  many 
respondents,  expansion  was  not 
specifically  limited  to  particular 
industries,  but  was  more  generally 
tempered  by  labor  market  realities  or 


experience  with  the  existing 
apprenticeship  system.  For  example, 
some  respondents  believed  that  any 
expansion  should  be  designed  to  insure 
the  participation  of  those  members  of 
the  work  force  whose  relative  numbers 
will  be  expanding. 

The  "study"  opinion  sometimes 
reflected  a  hesitancy  to  embrace 
expansion  wholesale  because  it  might, 
for  example,  perpetuate  exclusion  of 
women.  And  sometimes  this  opinion 
indicated  the  belief  that  no  expansion 
should  be  undertaken  without  a  careful, 
structured  analysis  of  areas  appropriate 
for  apprenticeship. 

All  of  these  opinions  were  supportive 
of  a  broadened  apprenticeship  concept, 
though  with  differing  degrees  of 
qualifiers.  Figure  4  shows  the  difference 
in  support  for  expansion  across  all 
respondent  lines.  However,  the  most 
important  point  about  this  chart  is  the 
strength  of  support  from  all  groups, 
ranging  from  82  percent  to  100  percent. 
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Only  6  percent  of  the  opinions,  shown 
in  Figure  3,  indicated  that 
apprenticeship  should  not  be  broadened 
to  all,  or  additional  industries.  This 
opinion  was  held  more  strongly  by  some 
respondent  groups  than  others.  None  of 
the  respondents  in  the  Education  Group 
was  opposed  to  expansion,  while  18 
percent  of  the  JATCs  did  not  favor 
expansion.  Some  of  those  who  were 
opposed  to  expansion  were  not 
attempting  to  address  the  issue  of 
broadening  apprenticeship  to  all 
industries,  but  were  answering 
narrowly,  for  their  particular  industry. 
Others  thought  that  no  expansion  should 
take  place  until  improvements  had  been 
made  to  the  existing  system,  such  as 


standardizing  the  course  work  for 
apprentices  or  improving  the  record  on 
participation  of  women. 

Issue  #2;  What  should  be  the 
Limitations  or  Parameters,  in  Terms  of 
Occupations,  of  An  Expanded 
Apprenticeship  Effort? 

A  large  percentage  of  the  respondents 
addressed  this  issue.  Of  the  310  total 
respondents,  200  (65  percent)  expressed 
views  as  to  whether  there  should  be 
occupational  limits  and  how  these  limits 
should  be  defined.  In  addition,  a  number 
of  respondents  expressed  opinions  and 
concerns  relating  to  the  quality  of 
apprenticeship  training  and  how  it  can 
be  restructured. 


Respondents,  in  general,  believed  that 
the  apprenticeship  concept  should  not 
be  expanded  to  all  occupations.  Rather, 
there  needs  to  be  some  definition  or 
limit  to  those  occupations  to  which  the 
apprenticeship  model  is  applied. 

Figure  5  illustrates,  by  group, 
percentages  of  those  responding  to  this 
question  who  favor  limits  compared 
with  those  who  believe  there  should  be 
no  limits,  in  terms  of  occupations,  for 
expansion  of  apprenticeship.  A  high 
percentage  of  all  groups  felt  there  should 
be  limits  to  the  occupations  considered 
apprenticeable. 

mXINO  CODE  4$10-30-M 


S  E 


988 


UMI 


OCCUPATIONAL  LIMITS 

OPINIONS  BY  GROUP 


t 
i 


LIMITS 
NO  LIMITS 


< 

en 

CO 

z 

o 


3. 


cr 
a 

to 


(O 


? 


LIMITS 


■  NO  LIMITS 


BIUMO  COOC  4510-30-C 


FIGURE  6 


SE 


988 


34260 


^ 


Federal  Register  /  Vol.  53,  No.  171  /  Friday.  September  2.  1988  /  Notices 


There  were  no  significant  differences 
among  the  respondent  groups  on  this 
basic  question,  indicating  a  general 
consensus.  For  example,  at  the  lower 
end  of  the  range,  75  percent  of  the 
opinions  expressed  by  business  were  in 
favor  of  limits  while  at  the  higher  end, 
87  percent  of  the  opinions  of  labor  were 
supportive  of  occupational  limits. 

While  there  was  consensus  on 
establishing  limitations,  there  was  no 
general  agreement  on  how  these 
limitations  should  be  defined.  It  was 
possible,  however,  to  categorize 
responses  into  specific  kinds  of 
limitations.  Figure  6  shows  the  specific 
limiting  factors,  including  "none,"  as  a 
percentage  of  all  those  opinions  directly 
related  to  occupational  limits.  Those 
who  made  more  general  comments 
related  to  this  issue  such  as  "don't  dilute 
the  apprenticeship  concept"  were  not 
included  in  calculating  the  percentages. 

84UJNG  CODE  4510-30-M 


UMI 


OCCUPATIONAL  EXPANSION 

LIMITING  FACTORS 


SKILLED  JOBS 
36% 


CURRENT  DEFINITION 
15% 


DEMAND  JOBS 
18% 


MIN, HOURS 
11% 


NONE 
20% 


s 

o. 
a 


90 


< 

u 

Z 

o 


-I 

a. 

a 

<< 

w 

CB 

TJ 

#-♦ 
m 

B 
cr 
to 
"1 

to 


CO 


2 

o 

O 

n 
ca 


FIGURE  6 


BIU.INQ  CODE  4510-30-C 


34262 


Federal  Register  /  Vol.  53.  No.  171  /  Friday.  September  2.  1988  /  Notices 


As  shown  in  Figure  6,  the  most 
common  response,  representing  36 
percent  of  the  opinions,  was  that 
expansion  of  the  apprenticeship  model 
should  be  targeted  to  skilled 
occupations.  This  response  significantly 
outnumbered  any  other  for  the  business, 
JATC.  education  and  government  groups 
and  also  was  a  frequent  response  given 
by  labor  and  public  interest  group 
representatives. 

After  "skill"  the  next  most  frequent 
opinion  was  "none".  This  does  not 
necessarily  mean,  however,  that  these 
respondents  believed  that 
apprenticeship  is  applicable  to  all 
occupations.  More  typically,  opinions 
were  expressed  that  there  should  be  no 
rigid  definition  of  apprenticeable 
occupation.  Instead,  the  definition 
should  be  flexible  enough  to  allow  for  a 
broad  expansion  of  apprenticeship.  In 
this  connection,  one  respondent  said 
that  there  should  be  no  artificial  time 
limits,  but  that  a  distinction  should  be 
made  between  the  expansion 
occupations  and  existing,  proven 
apprenticeship  occupations.  By  making 
this  distinction,  the  results  of  the 
expansion  effort  can  be  separately 
evaluated. 

Another  frequent  response, 
representing  18  percent  of  the  opinions, 
was  to  target  expansion  of 
apprenticeschip  to  demand  occupations. 
In  defining  demand  occupations,  some 
respondents  specifically  mentioned 
emerging  technical  jobs  in  the  service 
and  health  care  industries.  Others 
indicated  it  would  be  appropriate  to 
identify  critical  skill  shortage 
occupations.  Others  specifically  said 
that  industry,  not  government,  should 
define  demand  occupations. 

A  smaller  percentage  of  all  opinions 
(15  percent)  specified  that  the  current 
definition  of  apprenticeable  occupations 
was  adequate  and  could  be  applied  to 
any  expanded  apprenticeship  effort. 
Criteria  for  apprenticeable  occupations 
currently  stipulate  a  minimum  of  2000 
hours  of  progressive  on-the-job  work 
experience  with  a  recommended 
minimum  of  144  hours  of  related 
technical  training.  While  this  opinion 
represented  a  small  percentage  of  all 
opinions,  it  was  the  most  frequent 
response  given  by  individuals 
representing  labor  and  JATC  groups. 
Only  a  few  individuals  in  the  other 
groups  specifically  referred  to  the 
current  definition. 

Slightly  more  than  10  percent  of  the 
opinions  recommended  continuing  using 
a  minimum  number  of  hours  to 
determine  apprenticeable  occupations. 
It  is  quite  likely  that  some  of  these 
respondents  had  in  mind  the  current 
definition  but  did  not  specifically  say  so 


and  thus,  were  counted  in  the  "minimum 
hours"  category.  For  others,  however, 
using  minimum  hours  was  an 
appropriate  criteria,  but  the  existing 
minimum  was  not  viewed  as 
appropriate.  Some  did  not  specify  a 
number,  some  thought  the  minimum 
number  of  hours  should  vary  by 
occupation,  and  some  had  a  particular 
number  in  mind,  whether  it  was  1  year. 
4,000  hours,  or  4  years. 

In  defining  apprenticeable 
occupations,  a  number  of  respondents 
said  that  instead  of  requiring  specific 
hours  of  work  experience  in  an 
occupation,  that  apprenticeship  should 
be  competency-based,  with  successful 
completion  tied  to  achieving  specified 
milestones  rather  than  serving  a 
miminum  time  period.  This  comment 
came  most  frequently  from  education 
and  business  representatives  but  was 
also  made  in  several  responses  from 
government  and  public  interest 
representatives.  One  respondent  went 
further  by  saying  that  there  should  be 
uniform  standards  to  measure 
competency  in  order  to  promote 
transferability  of  apprentinceship 
credentials.  Another  recommended  a 
competency-based  instruction  program 
combined  with  a  method  for  awarding 
credit  for  previously  acquired  skills. 

Several  other  respondents  said 
apprenticeship  should  be  limited  to 
occupations  below  the  professional 
level,  i.e.  technical  and  subprofessional 
levels.  However,  another  respondent 
suggested  that  apprenticeship  should  be 
used  more  broadly  for  managers.  At 
least  one  respondent  suggested  that  the 
term  "internship"  could  be  used  for 
professions  adopting  the  apprenticeship 
concept. 

In  addressing  occupational  limits,  a 
number  of  opinions  focused  on  the  need 
to  preserve  the  basic  structure  of 
apprenticeship.  About  6  percent  of  the 
responses  specifically  cautioned  against 
any  dilution  or  watering-down  of  the 
apprenticeship  concept.  This  comment 
was  made  by  representatives  from  each 
of  the  interest  groups.  In  this  connection, 
a  number  of  respondents  expressed 
concern  about  maintaining  the  quality  of 
current  programs. 

Although  the  words  "quality"  and 
"don't  dilute"  were  frequently  used, 
respondents  had  different  ideas  about 
quality  and  preserving  the  structure  of 
apprenticeship.  For  some,  quality  was 
tied  to  minimum  program  standards 
while  for  others  it  is  tied  to  the  length  of 
the  programs.  One  responent  who 
believed  that  quality  is  essential 
believed  that  no  programs  should  be 
less  than  2  years.  Another  respondent 
said  that  minimum  standards  are 
needed  to  prevent  "watered-down" 


programs  which  were  defined  as 
programs  of  less  than  2  years.  Both  of 
these  respondents  were  from  the 
education  community. 

In  this  connection,  several 
respondents  maintained  that  the 
apprenticeship  model  should  be  applied 
only  to  occupations  requiring  a  broad 
base  of  skills  and  knowledge  and 
encompassing  multi-disciplinary 
training.  On  the  other  hand,  several 
respondents  indicated  that 
apprenticeship  should  address  the  more 
narrow,  specialized  occupations  that  are 
emerging  in  the  labor  market.  Typical 
opinions  ranged  from  the  need  to  train 
"complete  journey  persons"  to  the  need 
for  shorter  apprenticeships  to 
accommodate  emerging  new 
technological  positions. 

A  compromise  to  the  narrow  vs. 
general  apprenticeship  issue  was 
suggested  by  about  5  percent  of  the 
opinions.  Those  who  held  this  opinion 
suggested  that  apprenticeship  programs 
can  be  modified  to  include  tiered  or 
levels  of  training,  and  could  allow  for 
specialization  as  well  as  the  broader- 
based  training.  Such  an  arrangement 
could  also  provide  a  career  ladder  for 
workers.  This  suggestion  came  mostly 
from  representatives  of  business, 
government,  education  and  the  interest 
groups. 

As  an  example  of  tiered  training,  one 
respondent  suggested  as  many  as  12 
levels  of  apprenticeship  training,  ranging 
from  pre-apprentice  to  international 
business/industry/labor  generalist. 
Within  these  levels,  a  wide  range  of 
occupations  and  specialties  could  be 
accommodated.  The  notion  was  that  an 
individual  could  stop  at  any  level  but 
that  all  levels  would  receive  regular 
technological  and  skill  development 
updating.  Another  respondent  suggested 
a  "step  ladder"  approach  whereby  a 
trade  would  identify  the  highest 
attainable  skill  level  for  an  occupation 
and  an  individual  could  work  towards 
that  point. 

Finally  in  addressing  apprenticeable 
occupations,  a  number  of  respondents 
mentioned  the  need  for  continuing  or 
upgrade  training  for  journey  level 
workers.  Some  thought  that  since 
nothing  is  static,  all  skills  need  to  be 
refreshed  over  time.  And  for  some, 
continued  training  was  considered 
especially  important  because  of  the 
rapidly  changing  technology  occurring  in 
all  industries.  While  this  response  was 
most  frequently  given  by  representatives 
from  business,  it  was  by  no  means 
isolated  to  business.  Responses  from  all 
groups  addressed  the  importance  of 
continuing  training. 
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Issue  »3:  What  Should  be  the 
Delivery  System  for  an  Expanded 
Apprenticeship  System? 

Most  respondents  addressed  this 
issue;  however,  there  was  little 
consensus  among  groups  and  some 
confusion  over  the  meaning  of  a  delivery 
system.  When  responding  to  this  issue, 
many  individuals  addressed  the  role  of 
government  in  administering 
apprenticeship  rather  than  the  role  of 
those  who  can  or  should  sponsor 
programs  or  deliver  services.  Thirty- 
seven  percent  of  respondents  did  not 
address  this  issue. 


The  195  respondents  to  this  issue, 
representing  63  percent  of  the  total, 
provided  261  specific  suggestions  on 
possible  delivery  systems  for  an 
expanded  apprenticeship  system.  Even 
though  there  was  a  diversify  of 
lesponses,  it  was  possible  to  categorize 
most  suggestions  into  six  delivery 
possibilities — JATC,  the  existing  system, 
flexible  systems,  partnerships, 
individual  employers  and  associations. 

It  should  be  noted  that  there  may  be 
overlap  among  the  areas  because  the 
term  delivery  system  and  who  should 
participate  in  such  a  system  may  have 
had  different  meanings  for  different 


respondents.  There  was  undoubtedly 
little  agreement  among  all  respondents 
on  the  meaning  of  the  key  words  used  in 
compiling  the  opinions. 

Figure  7  shows  the  distribution  of 
opinions  among  the  six  delivery  system 
possibilities,  for  those  who  specifically 
commented  on  the  delivery  system.  It 
also  should  be  noted  that  some 
respondents  had  more  than  one 
suggestion  and,  accordingly,  the  number 
of  opinions  from  which  the  percentages 
were  calculated  well  exceeds  the 
number  of  respondents. 
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The  type  of  delivery  system  with  the 
highest  percentage  of  responses  is  the 
Joint  Apprenticeship  and  Training 
Committee— JATC.  This  is  the 
traditional  delivery  system  for 
apprenticeship  and  is  prevalent  in  the 
sectors  of  the  building  and  construction 
trades  industry  represented  by  labor 
unions  as  well  as  in  certain 
manufacturing  industries.  The  percent  of 
opinions  suggesting  the  JATC  as  the 
delivery  system  in  any  expanded  effort 
ranged,  within  respondent  groups,  from 
a  low  of  5  percent  to  a  high  of  29 
percent.  Not  surprisingly,  the  highest 
percentage  was  from  the  JATC 
respondents. 

A  high  percentage  of  opinions  from 
labor  recommended  either  the  JATC  or 
the  existing  system.  The  existing  system 
was  also  recommended  by  a  significant 
percentage  of  those  representing  JATCs. 
Because  of  the  likely  confusion  of 
terminology  mentioned  above,  many  of 
those  who  specifically  cited  "existing 
system"  as  the  appropriate  delivery 
system  may  have  meant  the  JATC, 
which  is  the  prevalent  "existing  system" 
in  the  construction  trades  and 
manufacturing  industries.  However,  for 
other  respondents,  the  opinion  "existing 
system"  meant  what  the  reviewers 
intended  by  the  key  word — the  range  of 
entities  which  currently  sponsor 
apprenticeship  programs,  including 
JATCs,  associations,  individual 
employers.  State  and  local  government 
units  and  the  military. 

As  indicated,  a  number  of  opinions 
from  labor  and  the  JATC  groups  gave 
the  "existing  system"  si"^estion,  but 
this  same  recommendation  was  also 
made  by  at  least  several  respondents 
from  each  of  the  other  interest  groups.  It 
was  the  second  most  prevalent  opinion, 
representing  22  percent  of  all 
suggestions.  A  typical  comment  made 
was  that  the  current  system  works  well 
and  is  a  strong  base  for  building  an 
expanded  apprenticeship  effort. 

Flexibility  and  partnership  were  the 
only  other  two  areas  to  receive  more 
than  10  percent  of  the  opinions  and 
partnership  had  somewhat  different 
meanings  for  different  respondents. 
Specifically,  who  should  be  included  in 
the  partnership  differed  among  opinions. 
The  typical  response  suggested  e 
partnership  of  government,  business, 
labor  and  education.  However,  there 
were  variations  on  this  basic 


reconmiendation.  Within  this 
framework,  several  individuals 
specifically  said  that  there  needs  to  be 
worker  representation  included  in  the 
delivery  system  regardless  of  whether 
there  is  a  formal  labor  organizations. 

For  example,  one  respondent  believed 
that  apprentices  should  be  included  on 
the  committee  that  administers  the 
apprenticeship  program.  Another 
respondent  said  if  there  is  no  worker 
involvement,  there  will  not  be  broad 
acceptance  of  the  program.  This  same 
respondent  made  specific  reference  to 
the  fast  growing,  nonunion  service 
sector. 

There  was  greater  consistency  among 
respondents  who  said  that  the  delivery 
system  needs  to  be  flexible.  About  15 
percent  of  the  opinions  expressed  were 
for  a  flexible  system.  This  meant  that  no 
one  system  is  applicable  to  all 
situations.  Instead,  the  delivery  system 
must  be  suited  to  particular 
circumstances,  and  most  thought  it 
should  be  determined  locally.  This 
comment  was  made  by  respondents 
from  all  interest  groups,  except  the 
JATCs,  but  most  frequently  by 
representatives  from  government. 

About  10  percent  of  the  respondents 
recommended  that  individual  employers 
sponsor  apprenticeship  programs.  One 
respondent  suggested  that  major 
corporations  can  take  a  leading  role  in 
sponsoring  apprenticeship  programs. 
However,  this  suggestion  came  mainly 
from  individuals  representing  business 
and  government.  Few  respondents 
outside  these  two  interest  groups  made 
this  recommendation.  Finally,  a  small 
percentage  of  responses,  mainly  from 
business,  recommended  using 
associations  as  a  delivery  system  for  an 
expanded  apprenticeship  system. 

In  responding  to  issue  3,  many 
respondents  focused  on  the  role  of 
education.  This  is  logical  since 
education,  particularly  the  community 
and  technical  colleges,  are  a  primary 
source  for  providing  the  related 
instruction  outside  the  work  site.  Many 
respondents  felt  that  the  role  of 
education  in  apprenticeship  needs  to  be 
strengthened.  Opinions  ranged  from 
better  coordination  with  education  to 
making  education  a  full  participant  in 
apprenticeship  programs.  The  suggestion 
that  education  should  be  a  full  partner 
in  delivery  of  apprenticeship  programs 
came  primarily  from  the  education 


respondents,  with  almost  60  percent  of 
the  education  respondents 
recommending  specifically  that 
education  should  be  an  equal  partner  in 
the  delivery  of  apprenticeship  programs. 
Typically,  the  education  responses  were 
directed  at  a  greater  role  for  the 
community  colleges  or  for  the  vocational 
educational  system  in  general. 

Within  business  and  government  a 
relatively  significant  percentage  of 
respondents  recommended 
strengthening  the  role  of  education  in 
any  expanded  apprenticeship  effort. 
Thirty-five  percent  of  business  and  21 
percent  of  government  respondents 
made  this  recommendation.  However, 
with  the  other  groups,  relatively  few 
respondents  addressed  education  as  it 
relates  to  delivery  systems  for 
apprenticeship  programs. 

Issue  *4:  What  Should  Be  the  Role  of 
Government  in  An  Expanded 
Apprenticeship  Program? 

A  total  of  238  respondents  addressed 
this  issue,  with  556  opinions  on  the  role 
of  government.  Although  some  were 
commenting  on  what  the  role  of 
government  should  be  in  the  current 
system,  many  were  addressing  more 
directly  the  needs  that  they  anticipated 
in  an  expanded  program.  An  attempt 
was  made  in  coding  the  responses  to 
delineate  the  differences  in  roles  that 
were  suggested  for  State  and  Federal 
governments.  Because  a  great  number  of 
respondents  did  not  distinguish  between 
the  appropriate  roles  for  the  Federal 
government  vs.  State  governments  and, 
for  those  who  did,  the  frequency  of 
opinions  related  to  each  level  of 
government  was  quite  similar,  opinions 
pertaining  to  State  and  Federal 
government  roles  were  combined. 

Furthermore,  the  issue  was  open- 
ended,  and  the  list  of  conceivable 
opinions  on  government  role  was  long. 
A  great  number  of  functions  for 
government  were  suggested  and  many  of 
these  functions  overlap,  making 
generalizations  difficult.  Nevertheless,  a 
number  of  observations  are  possible  and 
useful. 

Figure  8  depicts  the  total  opinions 
from  all  who  responded  with  view  on 
the  role  of  either  the  Federal 
government.  State  governments,  both,  or 
government  in  general. 
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Technical  assistance  and  promotion 
were  mentioned  most  frequently  as  a 
role  for  government  in  the 
apprenticeship  program  and  this 
preference  was  common  to  all 
respondent  groups.  Together  they 
accounted  for  35  percent  of  the  opinions. 
What  type  of  assistance  the  government 
should  provide  and  under  what 
circumstances  varied  somewhat.  For  a 
few,  the  appropriate  role  for  government 
was  to  provide  assistance,  but  only 
when  asked.  For  others,  the  provision  of 
technical  assistance  was  seen  as  an 
essential  ingredient  in  an  effective 
apprenticeship  system,  needed  on  many 
fronts — from  technical  assistance  in 
encouraging  development  of  national 
standards,  to  technical  assistance  in 
promoting  equal  employment 
opportunity,  to  assisting  in  establishing 
JATCs.  For  some  technical  assistance 
meant  establishing  apprenticeship 
information  centers  in  all  States,  and 
others  thought  the  focus  should  be  on 
assistance  in  developing  and  updating 
curricula.  In  addition  to  traditional 
promotional  activities,  a  few  suggested 
that  government  should  promote 
apprenticeship  by  providing  a  forum  for 
linkages. 

After  technical  assistance  and 
promotion,  the  frequency  of  responses 
on  any  particular  role  for  government 
falls  off  considerably.  The  next  most 
frequently  mentioned  role  for 
government  was  to  provide  incentives. 
Fourteen  percent  of  the  opinions 
involved  some  form  of  incentive  or 
financial  assistance. 

The  type  of  specific  incentive 
envisioned  ranged  from  tax  incentives 
and  seed  money  for  employer-based 
training,  to  pilots  and  model  programs 
for  different  industries,  to  funding 
apprenticeship  information  centers. 
Several  respondents  suggested 
reimbursing  States  with  Federal  funds — 
in  a  relationship  similar  to  the  Federal/ 
State  unemployment  insurance 
arrangement — for  supporting  an 
apprenticeship  agency.  Some  suggested 
that  government  resources  should  be 
used  to  improve  the  quality  of  training. 

Of  all  opinions  on  this  issue,  11 
percent  were  related  to  providing 


national  direction.  For  the  most  part, 
this  opinion  reflects  a  general  belief  that 
to  expand  apprenticeship  significantly 
will  require  considerable  national 
attention,  support  and  leadership.  For 
some,  national  direction  meant  an 
aggressive  marketing  campaign  at  the 
national  level,  and  for  others  it  meant 
assuring  quality  training  sufficient  to 
meet  national  needs  for  a  strong 
economy  and  a  strong  defense.  Several 
respondents  believed  that  government 
should  provide  leadership  by  initiating 
apprenticeships  for  its  employees. 

Closely  allied  to  the  role  of  providing 
national  direction  was  the  role  of 
assuring  consistency  and  promoting 
uniformity,  which  accounted  for  10 
percent  of  the  responses.  This 
sometimes  meant  that  government 
should  establish  national  standards  and 
use  such  standards  to  develop  uniform 
training  formats,  and  sometimes  it 
reflected  a  concern  with  portability  and 
the  ability  of  apprentices  and/or 
joumeyworkers  to  transfer  between 
companies  or  industries.  Some  thought 
that  uniformity  and  portability  could 
best  be  advanced  through  maintenance 
of  a  Federal  data  base,  especially  lists  of 
jobs  and  certifications.  For  some, 
consistency  meant  equal  access  for 
parallel  programs  (apprenticeship 
programs,  sponsored  by  open  shops,  in 
occupations  for  which  there  are  existing 
registered  programs  sponsored  by 
JATCs).  and  many  who  held  this  view 
thought  consistency  could  not  be 
assured  with  the  existence  of  both 
Bureau  of  Apprenticeship  and  Training 
States  and  State  Apprenticeship  Council 
States. 

Nine  percent  of  the  total  opinions 
were  related  to  the  government's  role  in 
equal  employment  opportunity.  Some 
believed  the  government  must  take  a 
strong  and  active  role  in  enforcing  anti- 
discrimination regulations.  And  some 
expressed  the  view  that  the 
apprenticeship  program  needed  to  be 
strengthened  for  the  Year  2000;  and  to 
accomplish  this,  the  Bureau  of 
Apprenticeship  and  Training  needed  to 
establish  clear  guidelines  to  help 
industries  attract  more  women  and 
minorities. 


Although  relatively  few  respondents 
delineated  separate  roles  for  the  Federal 
and  State  governments,  of  those  who 
specifically  addressed  State  functions, 
17  percent  specifically  supported  an 
increased  role  for  State  Apprenticeship 
Councils  and  12  percent  thought  their 
role  should  be  decreased.  About  9 
percent  of  the  opinions  specifically 
addressing  the  Federal  government  role 
endorsed  strengthening  the  role  of  the 
Bureau  of  Apprenticeship  and  Training. 

Issue  *5.-  How  Can  Apprenticeship  Be 
More  Effectively  Linked  to  the 
Education  System? 

The  242  respondents  to  Issue  5 
registered  335  opinions  on  whether  and 
how  apprenticeship  could  be  linked  with 
the  education  system,  either  through 
school-to-work  activities  or  through 
coordination  arrangements  designed  to 
accomplish  other  objectives. 

Although  the  title  of  Issue  5  asked,  in 
general,  how  apprenticeship  could  be 
linked  more  effectively  to  education,  the 
discussion  of  this  issue  focused  more 
specifically  on  the  school-to-work 
transition.  (Can  apprenticeship  be 
linked  to  education  in  ways  that  could 
reduce  the  unproductive  time  that  youth 
spend  finding  their  niche  in  the  labor 
market  and  thereby  help  to  alleviate 
labor  shortage  problems  anticipated 
because  of  the  declining  youth  labor 
pool?)  Opinions  varied,  with  somewhat 
less  than  half  specifically  related  to  the 
school-to-work  issue. 

Among  those  who  specifically 
addressed  the  advisability  of  developing 
a  school-to-work  linkage,  there  was 
overwhelming  support  for  the  concept, 
with  92  percent  responding  favorably,  as 
shown  in  Figure  9.  Support  for  school-to- 
work  was  highest  among  the 
government  and  education 
representatives,  none  of  whom 
specifically  stated  opposition.  Business 
support  was  also  high,  with  98  percent 
of  the  business  opinions  favorable.  The 
least  support  for  a  school-to-work 
arrangement  was  found  in  the  JATC 
group,  which  was  evenly  split  among 
those  who  supported  and  those  who 
opposed  school-to-work  linkages. 
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There  was  a  variety  of  opinions  about 
how  best  to  structure  or  design  a  school- 
to-work  program.  About  a  third  thought 
that  the  secondary  schools  needed  to 
initiate  well-rounded  career  counseling 
programs,  which  could  present 
apprenticeship  as  an  attractive 
alternative  to  college.  For  this  group, 
schools  were  too  often  rated  on  their 
ability  to  send  students  to  college  and 
educators  were  believed  to  see  college 
as  the  (Hily  success.  Some  stated  that 
counselors  should  have  equal 
knowledge  of  the  trades  and  the 
professions  and  that  they  needed  to  help 
remove  the  unfavorable  image  of  the 
skilled  trades  apprenticeships  that 
exists  among  some  parts  of  both  the 
education  community  and  the  broader 
population. 

About  10  percent  of  the  opinions  were 
specifically  related  to  the  idea  of 
receiving  credit  for  academic  and 
vocational  skills  acquired  in  secondary 
school  and  having  it  count  towards 
apprenticeship  requirements.  Some 
suggested  structured  internships 
designed  speciHcally  to  qualify  students 
for  apprenticeship  upon  graduation.  And 
others  specified  the  need  for  close 
employer  involvement  in  any  school-to- 
work  programs  to  assure  responsiveness 
to  industry  needs.  Illustrative  of  this 
thinking  was  the  recommendation  to 
integrate  vocational  education  with 
employer-specified  standards  and  grant 
credit  to  students  for  achieving  certain 
competencies. 

More  than  half  the  opinions  on  school- 
to-work  were  more  general  in  nature, 
primarily  showing  unspecified  support 
for  the  concept.  Several  believed  that 
occupational  education  should  begin 
long  before  career  decisions  are  likely  to 
be  made,  and  suggested  some  career 
programs  firom  grades  Kindergarten 
through  12.  More  than  one  respondent 
remarked  that  school-to-work  programs 
are  designed  to  work  for  youth,  but  the 
Workforce  2000  projections  will  require 


that  we  utilize  all  current  workers  and 
potential  workers.  Consequently, 
attention  must  be  given  to  building  links 
with  the  education  system  that  can 
attract  women,  minorities,  and  workers 
changing  careers  in  mid-life. 

Eight  percent  of  those  who  voiced 
opinions  on  the  school-to-work  concept 
were  opposed  to  it.  Some  of  these 
questioned  the  basic  premise  that  we 
need  to  reduce  the  unproductive  time  of 
young  people  after  they  leave  high 
school.  Instead,  some  of  these 
respondents  thought  that  high  school 
students  were  not  mature  enough  to 
decide  on  a  career  and/or  needed  time 
to  explore  career  possibilities.  At  least 
one  respondent  answered  from  the 
perspective  of  a  particular  industry,  and 
did  not  encourage  student  involvement 
because  of  the  pessimistic  job  growth 
prospects  in  that  industry.  A  few  did  not 
want  the  apprenticeship  system  tied  to 
the  vocational  education  system. 

The  "other"  responses  were  not 
separately  categorized,  but  a  sampling 
of  the  comments  in  this  group  illustrates 
the  rich  variety  of  opinion  on  this 
subject.  Some  responses  were  related  to 
the  role  of  the  education  community  in 
providing  related  instruction  to 
apprentices.  Improvements  to  this 
process  were  suggested,  such  as 
arranging  for  apprentices  to  attend 
classes  during  normal  working  hours. 
Several  respondents  looked  to  a 
relationship  with  education  as  a  link 
with  resources,  with  some  favoring  full 
appropriation  of  Carl  D.  Perkins 
Vocational  Education  Act  resources. 
One  recommended  redirecting  Perkins 
Act,  Job  Training  Partnership  Act  and 
Federal  Unemployment  Tax  Act 
resources  for  preapprenticeship 
programs  and  for  programs  of  continuing 
education. 

For  many,  the  question  of  links  was 
primarily  one  for  industry  and  education 
to  address  together,  with  many  holding 
the  opinion  that  industry  needed  to 


better  communicate  its  concerns  and 
needs  to  those  in  the  education 
community.  There  was  the  suggestion 
that  the  use  of  vouchers  by  employers 
should  be  explored  as  a  way  to  make 
the  education  system  responsive  to 
industry  needs. 

Many  in  the  "other"  category 
lamented  the  attention  paid  to  college- 
bound  youth,  at  the  expense  of  those 
who  wanted  or  needed  to  begin  their 
careers  following  high  school.  Among 
the  most  ambitious  recommendations 
was  the  creation  of  a  National  Center 
for  Applied  Technology  and  Skills  which 
would,  among  other  things,  train  faculty 
for  the  nation's  vocational  schools, 
design  curricula,  and  develop  a 
certification  system  for  teachers. 

In  general,  those  who  had  comments 
in  the  "other"  category  believed  that 
education  was  a  natural  ally  of  training, 
particularly  of  apprenticeship  which,  by 
its  nature,  recognizes  the 
interdependence  of  hands-on  experience 
and  theoretical  knowledge. 
Coordination  between  education  and 
apprenticeship  was  very  much  on 
people's  minds,  with  several  suggesting 
that  the  scrutiny  now  being  placed  on 
the  education  system  represented  an 
opportunity  for  building  better  linkages. 

A  substantial  percentage  of 
respondents  to  Issue  5  commented  on 
the  need  to  improve  the  basic  education 
of  students  coming  out  of  the  public 
secondary  schools.  The  data,  shown  in 
Figure  10,  are  especially  significant 
because  the  issue  of  basic  education 
was  not  specifically  raised  in  the  issue 
discussion.  JATCs,  the  respondent  group 
which  can  be  expected  to  have  the  most 
direct  contact  with  apprentice 
applicants,  mentioned  the  need  to 
improve  basic  education  with 
significantly  more  frequency  than  any 
other  group. 
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The  range  of  opinion  on  the  need  to 
improve  basic  education  is  from  47 
percent  for  the  JATCs  to  6  percent  and  4 
percent  for  government  and  education, 
respectively.  A  few  of  the  respondents, 
across  all  groups,  were  simply 
underlining  the  importance  of  basic 
education  to  any  training  effort. 

But  many  more  were  explicitly  critical 
of  the  education  system  for  the  alarming 
number  of  graduates  who  lack  basic 
competencies  in  the  "SRs."  These 
respondents  often  said  that  the  job  of 
the  schools  is  to  lay  the  foundation  for 
developing  skills,  while  the  job  of 
apprenticeship  programs  is  to  teach 
skills.  And  some  expressed  it  as  not 
getting  their  money's  worth  for  their  tax 
dollars. 

Next  Steps 

These  responses  and  other  available 
information  have  been  analyzed  in  order 
to  provide  focus  and  direction  for  the     , 
next  stages  of  the  apprenticeship 
review.  From  this  analysis,  it  was 
possible  to  identify  areas  of  general 
consensus  and  other  areas  of  broad 
interest  and  concern.  As  a  result,  three 
policy  objectives  have  been  formulated. 
These  policy  objectives  will  form  the 
underpinnings  for  the  next  stage  of  the 
apprenticeship  initiative — development 
of  short-term  research  issue  papers  and 
continued  public  outreach  and  dialogue. 
These  policy  objectives  are: 

•  To  expand  the  apprenticeship 
model  to  new  occupations  and 
industries. 

•  To  build  an  apprenticeship  system 
which  encourages  consistent  standards, 
high  quality,  flexible,  portable, 
competency-based,  and  variable  length 
apprenticeship  programs. 

•  To  ensure  that  there  is  an  effective 
delivery  system  to  administer  new 
approaches  to  apprenticeship  training 
and  that  apprenticeship  programs  are 
coordinated  with  related  education  and 
training  systems. 


The  research  program  was  announced 
as  a  notice  in  the  June  3, 1988,  Federal 
Register,  53  FR  20386.  This  program 
includes  both  short  and  longer  term 
research.  Thirteen  specific  topics  for  the 
shorter  term  research  were  identified 
and  announced.  These  topics  support 
the  basic  policy  objectives  for  the 
apprenticeship  review.  In  addition  to  the 
specific  topics,  the  Department  will 
undertake  a  review  of  the  basic 
authority  for  the  national  apprenticeship 
system — the  legislation  and  regulations. 

A  series  of  contracts  were  awarded  to 
develop  a  number  of  the  short-term 
papers.  Other  issue  papers  will  be 
completed  utilizing  Bureau  of 
Apprenticeship  and  Training  staff.  The 
short  term  research  will  be  completed  in 
the  early  fall  of  1988.  Longer-term 
research  and  demonstration  projects  are 
planned  to  begin  in  early  1989. 

The  Department  also  plans  additional 
public  input.  Bureau  of  Apprenticeship 
and  Training  officials  have  been  meeting 
with  key  business  and  labor 
representatives  to  discuss  the 
apprenticeship  review.  In  the  late 
summer  and  early  fall  a  series  of  focus 
papers  will  be  published  for  public 
comment  in  the  Federal  Register.  These 
papers  will  present  a  wide  range  of 
options  for  expansion  and  change  of  the 
apprenticeship  system. 

The  research  and  the  public  dialogue 
will  culminate  in  a  comprehensive 
report  of  fmdings  and  recommendations 
to  be  titled  Apprenticeship:  A  Blueprint 
for  the  Future.  This  report  is  scheduled 
to  be  completed  in  December  of  1988.  It 
will  include  a  series  of  specific 
recommendations  and  a  possible 
timetable  for  implementing  them. 

Appendix  A — Key  Words 

ISSUE  #1— EXPANSION  OF 
APPRENTICESHIP 

•  Expand. 

•  Study. 

•  Limited  Expansion. 

•  Do  not  Expand. 


•  No  Response. 

ISSUE  «2— DEFINING  APPRENTICESHIP 
OCCUPATIONS 

•  No  Limits. 

•  Current  Definition. 

•  Skilled  Occupations. 

•  Minimum  Hours. 

•  Demand/Industry  Recognition. 

•  Tiered  Programs. 

•  Don't  Dilute. 

•  No  Response. 

ISSUE  #3— DEUVERY  SYSTEM 

•  Existing  System. 

•  JATC. 

•  Employer. 

•  Association. 

•  Partnership. 

•  Flexibility. 

•  Worker  Involvement. 

•  Include  Education. 

•  No  Response. 

ISSUE  #4— GOVERNMENT  ROLE 

•  General  Government. 

•  Quasi-govemment. 

•  National  Direction. 

•  Minimum  Role. 

•  Incentives. 

•  Uniformity/consistency. 

•  Facilitate  unilateral  programs. 

•  EEO  compliance. 

•  TA/coordination. 

•  Promotion. 

•  Expand  staff/status. 

•  Registration. 

•  State— TA. 

•  State — Promotion. 

•  State — Incentives. 

•  State— EEO. 

•  State — Registration. 

•  Greater  SAC  Role. 

•  Lesser  SAC  Role. 

•  No  Response. 

ISSUE  «5— UNKS  TO  EDUCATION 

•  School-to-Work. 

•  School-to-Work/Options. 

•  School-to-Work/ Academic  Credit. 

•  No  School-to-Work. 

•  Better  Basic  Education. 

•  Academic  Credit. 

•  Other. 

•  No  Response. 
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